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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  138 
Friday,  July  18,  2003 


This  section  of  the  FEdt.RAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1487 
RIN  0551-AA63 

Technical  Assistance  for  Specialty 
Crops  Program 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 


SUMMARY:  This  rule  finalizes  the  interim 
rule  which  implemented  the 
Commodity  Credit  Corporation's 
Technical  Assistance  for  Specialty 
Crops  program  to  help  open,  retain,  and 
expand  markets  for  U.S.  specialty  crops. 
DATES:  This  rule  is  effective  August  18, 
2003.  Applicability  date:  This  rule  does 
not  apply  to  projects  approved  prior  to 
the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  Room  4932-S, 
Stop  1042,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042,  or  telephone:  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  is  issued  in  conformance 
with  Executive  Order  12866.  It  has  been 
determined  significant  for  the  purposes 
of  Executive  Order  12866  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  This  rule  would 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation;  does  not  have 
retroactive  effect;  and  does  not  require 


administrative  proceedings  before  suit 
may  be  filed. 

Executive  Order  12372 

'    This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3014,  subpart  V,  pubhshed  at  48  FR 
29115  (June  24,  1983). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  is  not 
required  by  any  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Foreign  Agricultural  Service  submitted 
an  information  collection  package  to  the 
Office  of  Management  and  Budget  (OMB 
control  number  0551-0038)  to  support 
an  interim  rule  published  in  the  Federal 
Register  on  September  10,  2002,  (67  FR 
57326-57329)  which  implemented  the 
Technical  Assistance  for  Speciahy 
Crops  program.  Copies  of  the 
information  collection  may  be  obtained 
from  Kimberly  Chisley,  the  Agency 
Information  Collection  Coordinator,  on 
(202)  720-2568  or  by  e-mail  to 
Kimberly.Chisley@fas.usda.gov. 

Government  Paperwork  Elimination 
Act 

The  Foreign  Agricultural  Service  is 
committed  to  compliance  with  the 
Government  Paperwork  Elimination 
Act,  which  requires  Government 
agencies,  in  general,  to  provide  the 
public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  the  maximum  extent 
possible.  Accordingly,  applications  for 
participation  in  the  Technical 


Assistance  for  Specialty  Crops  program 
may  be  submitted  online,  and  requests 
for  reimbursement  as  well  as  all 
payments  to  participants  will  be 
handled  electronically. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Background 

The  Commodity  Credit  Corporation- 
(CCC)  will  periodically  publicly 
cinnounce  that  proposals  may  be 
submitted  for  participation  in  the 
Technical  Assistance  for  Specialty 
Crops  (TASC)  program,  which  is 
administered  by  personnel  of  the 
Foreign  Agricultural  Service  (FAS).  On 
May  13,  2002,  the  President  signed  the    ° 
Farm  Security  and  Rural  Investment  Act 
of  2002.  Section  3205  of  that  Act  directs 
the  Secretary  of  Agriculture  to  establish 
an  export  assistance  program  to  address 
barriers  that  prohibit  or  threaten  the 
export  of  U.S.  specialty  crops.  The 
statute  directs  the  Secretary  to  make 
available  $2,000,000  of  CCC  resources 
for  the  TASC  program  in  each  of  fiscal 
years  2002  through  2007.  The  TASC 
program  is  designed  to  assist  U.S. 
organizations  by  providing  funding  for 
projects  which  address  sanitary, 
phytosanitary,  and  technical  barriers 
that  prohibit  or  threaten  the  export  of 
U.S.  specialty  crops.  For  the  purpose  of 
this  rule,  U.S.  specialty  crops  include 
all  cultivated  plants,  or  the  products 
thereof,  produced  in  the  U.S.,  except 
wheat,  feed  grains,  oilseeds,  cotton,  rice, 
peanuts,  sugar,  and  tobacco. 

Summary  and  Analysis  of  Comments 

On  September  10,  2002,  die  CCC 
published  an  interim  rule  in  the  Federal 
Register  (67  FR  57326-57329) 
implementing  the  TASC  program.  That 
rule  also  requested  that  interested 
parties  submit  comments  on  the  rule  by 
November  12,  2002.  The  FAS  received 
one  comment  on  the  interim  rule. 

Comment:  To  be  more  effective  in 
addressing  sudden  and  unpredictable 
technical  barriers  to  trade,  access  to 
TASC  program  funds  should  not  be 
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ElTective  Da  e 

This  rule  i  u  effective  August  18,  2003 
but  does  not  apply  to  projects  approved 
prior  to  the  effective  date. 
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of  the  foregoing,  the 
jublished  at  67  PR  57326- 

10.  2002.  adding  7 
IS  adopted  as  final  with 
changes: 


TECHNICAL 

;  FOR  SPECIALTY  CROPS 


■  1.  The  auth  arity  citation  for  7  CFR  part 
1487  continu  ?s  to  read  as  follows: 

Authority:  S  u  .  .320.5  of  Pub.  L.  107-1 71. 

■  2.  Section  1  487.1  is  amended  by 
adding  the  fo  lowing  new  definitions  in 
alphabetical  |»rder: 


special  definitions  apply  to 


Eligible  On  anization— Any  U.S. 
organization,  including,  but  not  limited 
^to,  U.S.  govei  iment  agencies,  State 
government  a  ^encies,  non-profit  trade 
associations,  miversities,  agricultural 
cooperatives,  and  private  companies. 


-An  entity  which  has 
TASC  agreement  with  the 


1  187 


.5  is  amended  as 
g  paragraphs  (a)  and 


b.  By  redesignating  paragraphs 
(b)(2l)(iii)  through  (b)(2)(vii)  as 
paragraphs  (b)(2)(iv)  through  {b)(2){viii); 
and 

c.  By  adding  a  new  paragraph 
(b}(2)(ui). 

The  revision  and  addition  read  as 
follows: 

§  1 487.5    What  Is  the  process  for 
submitting  proposals? 

(a)  General.  Periodically  the  CCC  will 
inform  the  public  of  the  process  by 
which  interested  eligible  organizations 
may  submit  proposals  for  TASC 
program  funding.  This  announcement 
will,  among  other  things,  include 
information  on  any  deadlines  for 
submitting  proposals  and  the  address  of 
the  office  to  which  the  proposals  should 
be  sent.  The  CCC  also  may  announce  the 
availability  of  a  Quick  Response  Fund 
within  the  TASC  program.  Proposals 
submitted  under  any  form  of  quick 
response  process  may  be  submitted  at 
any  time  during  the  year  but  must  meet 
the  basic  requirements  of  the  program 
and  any  specific  requirements  of  that 
particular  process.  Organizations 
interested  in  participating  in  the  TASC 
program  may  submit  their  proposals 
electronically  or  in  paper  copy. 
Although  no  specific  format  is  required, 
a  sample  format  for  proposals  is 
available  from  the  address  provided  in 
this  rule. 

(b)  *   *   * 

(2)  *   *   * 

(ii)  The  amount  of  funding  requested 
and  a  justification  for  why  federal 
funding  is  needed: 

(iii)  Beginning  and  ending  dates  for 
the  proposed  project; 
***** 

■  4.  Section  1487.6  is  amended  as 
follows: 

a.  By  removing  paragraph  (a)(7): 

b.  By  redesignating  paragraph  (a)(1)  as 
paragraph  (a)l7); 

c.  By  redesignating  paragraphs  (a)(2) 
through  (a)(6)  as  paragraphs  (a)(1) 
through  (a)(5); 

d.  By  redesignating  paragraph  (a)(8)  as 
paragraph  (a)(6); 

e.  By  revising  newly  redesignated 
paragraph  (a)(2);  and ' 

f.  By  adding  a  new  paragraph  (a)(8). 
The  revision  and  addition  read  as 

follows: 

§1487.6    How  are  proposals  evaluated?     • 

(a)  *   *   * 

(2)  The  potential  trade  impact  of  the 
proposed  project  on  market  retention, 
market  access,  and  market  expansion, 
including  the  potential  for  expanding 
commercial  sales  in  the  targeted  market; 
***** 

(8)  In  cases  where  the  CCC  receives 
multiple  proposals  ft-om  different 


applicants  which  address  essentially  the 
same  barrier,  the  nature  of  the  applicant 
organization  will  be  taken  into 
consideration,  with  a  gre#fer  weight 
given  to  those  organizations  with  the 
broadest  base  of  producer 
representation. 
***** 

■  5.  Section  1487.7  is  revised  to  read  as 
follows: 

§  1487.7    How  are  agreements  formalized? 
Following  the  approval  of  a  proposal, 
the  CCC  will  enter  into  a  written 
agreement  with  the  organization  that 
submitted  the  proposal.  This  program 
agreement  will  incorporate  the  proposal 
as  approved  by  the  FAS,  include  a 
maximum  dollar  amount  that  may  be 
reimbursed  (the  funding  level),  and 
identify  terms  and  conditions  under 
which  the  CCC  will  reimburse  certain 
costs  of  the  project.  Program  agreements 
also  will  outline  any  specific 
responsibilities  of  the  participant, 
including,  but  not  limited  to,  the  timely 
and  effective  implementation  of 
program  activities  and  the  submission  of 
a  written  report(s),  on  no  less  than  an 
annual  basis,  which  evaluates  the  TASC 
project  using  the  performance  measures 
presented  in  the  approved  proposal. 

■  6.  Section  1487.8  is  removed. 

■  7.  Section  1487.9  is  redesignated  as 
1487.8  and  revised  to  read  as  follows: 

§1487.8    How  are  payments  made? 

(a)  Reimbursement.  (1)  Following  the 
implementation  of  a  project  for  which 
the  CCC  has  agreed  to  provide  funding, 
a  participant  may  submit  claims  for 
reimbursement  of  eligible  expenses-  to 
the  extent  that  the  CCC  has  agreed  to 
pay  such  expenses.  Any  changes  to 
approved  activities  must  be  approved  in 
writing  by  the  FAS  before  any 
reimbursable  expenses  associated  with 
the  change  can  be  incurred.  A 
participant  will  be  reimbursed  after  the 
CCC  reviews  the  claim  and  determines 
that  it  is  complete. 

(2)  All  claims  for  reimbursement  must 
be  received  no  later  than  90  calendar 
days  following  the  expiration  or 
termination  date  of  the  program 
agreement.  For  program  agreements 
which  extend  beyond  twelve  months, 
all  claims  for  reimbursement  must  be 
received  no  later  than  90  calendar  days 
following  the  next  anniversary  of  the 
effective  date  of  the  agreement. 

(3)  Participants  shall  maintain 
complete  records  of  all  program 
expenditures,  identified  by  TASC 
agreement  number,  program  year, 
country  or  region,  activity  number  and 
cost  category.  Such  records  shall  be 
accompanied  by  original  documentation 


which  supports  the  expenditure  and 
shall  be  made  available  to  the  FAS  upon 
request. 

(4)  Participants  shall  maintain  all 
records  and  documents  relating  to  TASC 
projects,  including  the  original 
documentation  which  supports 
reimbursement  claims,  for  a  period  of 
three  calendar  years  following  the 
expiration  or  termination  date  of  the 
program  agreement.  Such  records  and 
documents  will  be  subject  to 
verification  by  the  FAS  Compliance 
Review  Staff  and  shall  be  made 
available  upon  request  to  authorized 
officials  of  the  U.S.  Government.  The 
FAS  may  deny  a  claim  for 
reimbursement  if  the  claim  is  not 
supported  by  acceptable  documentation. 

(5)  In  the  event  that  a  reimbursement 
claim  is  overpaid  or  is  disallowed  after 
payment  already  has  been  made,  the 
participant  shall  return  the  overpayment 
amount  or  the  disallowed  amount  to  the 
CCC  within  30  days  after  realizing  the 
overpayment  or  receiving  notification  of 
the  overpayment  or  disallowed  amount. 

(b)  Advances.  Participants  may 
request  advances  of  funds,  not  to  exceed 
85  percent  of  the  funding  approved  in 
any  given  program  year.  All  advanced 
funds  must  be  either  fully  expended  or 
the  balance  returned  by  check  made 
payable  to  the  CCC  no  later  than  the 
90th  calendar  day  following  the  date  of 
disbursement  of  the  advance  to  the 
participant.  Upon  the  expenditure  of 
advance  funds,  participants  must 
submit  reimbursement  claims  to  offset 
the  advance  charged  to  them. 

(c)  Interest.  Participants  shall  deposit 
and  maintain  advanced  funds  in 
insured,  interest-bearing  accounts. 
Interest  earned  on  outstanding  advances 
must  be  returned  by  check  made 
payable  to  the  CCC  at  the  time  the 
advance  is  either  fully  expended  or 
itself  returned. 

Dated;  July  11,2003. 
A.  Ellen  Terpstra, 

Administrator.  Foreign  Agricultural  Service. 

and  Vice  President.  Commodity  Credit 

Corporation. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  53 
[Docket  No.  02-048-2] 
RIN  0579-AB46 

Low  Pathogenic  Avian  Influenza; 
Payment  of  Indemnity 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  with  several  changes,  an  interim 
rule  that  amended  our  general 
indemnity  regulations  by  allowing  the 
Department  to  pay  indemnity  to 
contract  growers  and  owners  for  poultry 
des»-oyed  because  of  low  pathogenic 
avian  influenza  associated  with  a 
disease  situation  in  Virginia.  As 
amended  by  this  document,  payments 
may  also  be  made  for  poultry  destroyed 
because  of  low  pathogenic  avian 
influenza  associated  with  a  disease 
situation  in  Texas.  Also,  subject  to 
available  funding,  the  Department  may 
pay  up  to  75  percent  of  eligible  total 
losses  with  contract  growers  being 
compensated  at  100  percent  of  their 
losses  and  the  remaining  amount  being 
paid  to  the  owner  of  the  flock. 
Additionally,  this  document  makes 
eligible  for  compensation  losses  due  to 
eggs  and  semen  that  were  destroyed 
bjecause  of  low  pathogenic  avian 
influenza  associated  with  the  disease 
situations  in  Virginia  and  Texas.  These 
actions  are  necessary  to  provide 
appropriate  compensation  for  losses 
incurred  due  to  this  disease. 
EFFECTIVE  DATE:  July  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Cheryl  Hall,  Staff  Veterinarian,  National 
Center  for  Animal  Health  Programs. 
Certification  and  Control  Team,  VS, 
APHIS,  4700  River  Road  Unit  46, 
Riverdale.  MD  20737-1231;  (301)  734- 
4924. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
(the  Department)  administers 
regulations  at  9  CFR  part  53  (referred  to 
below  as  the  regulations)  that  provide 
for  the  payment  of  indemnity  to  owners 
of  animals  and  materials  that  are 
required  to  be  destroyed  because  of  foot- 
and-mouth  disease,  pleuropneumonia, 
rinderpest,  exotic  Newcastle  disease, 
highly  pathogenic  avian  influenza. 


infectious  salmon  anemia,  or  any  other 
communicable  disease  of  livestock  or 
poultry  that,  in  the  opinion  of  the 
Secretary'  of  Agriculture,  constitutes  an 
emergency  and  threatens  the  U.S. 
livestock  or  poultry  population. 
Payment  for  animals  destroyed  is  to  be 
based  on  the  fair  market  value  of  the 
animals. 

Payment  oflndemnit}' 

Section  53.2  of  the  regulations 
authorizes  the  APHIS  Administrator  to 
cooperate  with  a  State  in  the  control  and 
eradication  of  disease.  In  an  interim  rule 
published  in  the  Federal  Register  on 
November  4.  2002,  and  made  effective 
December  9,  2002  (67  FR  67089-67096. 
Docket  No.  02-048-1),  we  amended  the 
regulations  to  allow  the  Department  to 
pay  indemnity  to  contract  growers  and 
ow  ners  for  poultry  destroyed  because  of 
low  pathogenic  avian  influenza  (LPAI) 
associated  with  a  disease  situation  in 
Virginia.  We  provided  that,  subject  to 
available  funding,  the  Department  may 
pay  all  eligible  losses  of  contract 
growers  and  up  to  50  percent  of  eligible 
losses  of  owners,  minus  any  amount 
paid  to  the  contract  grower  of  a  flock. 
Additionally,  we  provided  that  value  of 
poultry  destroyed  due  to  the  disease 
may  be  determined  after  destruction  and 
disposal  of  the  poultry-,  and  required, 
except  in  limited  situations,  a  waiting 
period  of  7  days  following  cleaning  and 
disinfection  before  premises  that 
contained  poultry  affected  by  the 
disease  may  be  restocked. 

We  solicited  comments  concerning 
the  interim  rule  for  30  day*  ending 
December  4,  2002.  We  received  41 
comments  by  that  date,  they  were  from 
poultry  and  egg  producers,  poultry 
federations,  a  farm  bureau  federation,  a 
State  Department  of  Agriculture.  Federal 
and  State  congressional  officials,  and 
other  members  of  the  public.  We  have 
carefully  considered  all  of  the 
comments  we  received.  They  are 
discussed  below  by  topic. 

Recommendation  That  Indemnity  Be 
Paid  for  a  Disease  Situation  in  Texas 

In  April  2002.  birds  in  a  poultry- 
operation  in  Texas  were  identified  as 
being  affected  with  the  LPAI  H5  virus. 
The  disease  was  subsequently  identified 
in  another  poultry'  operation  in  Texas. 
All  of  the  affected  flocks  were 
depopulated.  A  number  of  commenters 
recommended  that  indemnity  be  paid  to 
producers  of  poultry  in  Texas  for  losses 
incurred  from  the  occurrence  of  LPAI  in 
that  State.  Some  of  the  commenters 
stated  that  the  disease  situation  in  Texas 
was  not  as  widespread  as  in  Virginia 
only  because  Texas  producers  had  been 
voluntarily  taking  part  in  a  testing 
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Flock  OwTjei  s  in  North  Carolina 

Several  co  nmenters  requested 
similarly  tha  t  compensation  be  paid  to 
producers  in  North  Carolina  for  losses 
due  to  LPAI 

Our  interii  i  rule  provided  that  the 
Department '  vould  pay  compensation 
for  birds  in  S  tates  other  than  Virginia  if 
those  birds  vi  ere  depopulated  because  of 
being  epiden  iologically  linked  to  the 
situation  in  \  irginia.  Compensation  has 
been  paid  foi  flocks  in  North  Carolina 
epidemiologi  cally  linked  to  the 
situation  in  \  jfginia 


Value  Used  for 
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collected  from  or  used  in  affected  flocks 
poses  a  risk  of  transmitting  the  LPAI 
virus  and  should  be  destroyed  as  part  of 
the  eradication  process.  Therefore,  we 
are  providing  in  this  final  rule  that 
compensation  will  be  paid  for  eggs,  as 
well  as  any  poultry  semen,  destroyed 
because  of  LPAI  associated  with  the 
disease  situations  in  Virginia  and  Texas. 

Miscellaneous  Items  ^ 

One  commenter  expressed  concern 
that  the  interim  rule  did  not  provide  for 
payment  for  certain  items  other  than 
poultry  on  affected  premises.  The 
commenter  requested  indemnity  for 
feed  and  containers  destroyed  on 
affected  premises.  Additionally,  the 
commenter  requested  compensation  for 
custom-printed  supplies  that  would  not 
be  used  again  because  the  destruction  of 
birds  and  eggs  would  make  it 
impossible  to  resume  business 
operations.  Other  commenters  requested 
compensation  for  feed  used  to  sustain 
poultry  from  the  time  the  disease  was 
diagno"Se,d  on  a  premises  until  the  time 
of  depopulation  and  for  poultry  litter 
that  could  not  be  sold  and  moved  from 
a  quarantined  premises. 

We  are  making  no  changes  based  on 
the  comments.  Under  the  interim  rule, 
growers  were  compensated  fully  for 
production  losses  and  owners  were 
compensated  in  part  for  poultry 
destroyed  because  of  LPAI.  With  regard 
to  feed  and  other  materials  destroyed,  it 
ha9>lijstorically  not  been  the 
Deparflnent's  policy  to  compensate  for 
such  materials  that  were  not  required  to 
be  destybyed  by  the  Department,  such  as 
in  the  Virginia  and  Texas  outbreaks, 
where  aictions  to  control  and  eradicate 
the  disease  were  initiated  by  the  States. 
Any  decision  to  no  longer  use  supplies 
that  were  not  contaminated  by  the 
disease  was  a  voluntary  business 
decisiorf  by  the  entity  involved,  f  he 
issue  of  compensating  for  feed  used  to 
sustain  poultry  is  further  inapplicable 
because,  for  those  poultry  that  were 
allowed  to  move  to  slaughtering 
establishments  (controlled  slaughter), 
owners  recouped  the  cost  of  feed  for  the 
poultry.  In  cases  where  affected  poultry 
did  not  go  to  controlled  slaughter,  the 
poultry  were  required  to  be  destroyed 
within  24  hours  of  diagnosis.  Litter  in 
the  affected  area  was  permitted  to  be 
moved  from  the  area  after  meeting 
requirements  to  ensure  that  it  was  not 
contaminated  by  the  LPAI  agent. 

The  LPj\I  Compensation  Plan 

The  inlerim  rule  based  payments  on 
the  age  (m  weeks)  of  birds  destroyed. 
Several  commenters  requested  that  the 
indemniQcation  value  of  breeder  flocks 
be  calculated  as  of  the  date  that  the 


flock  was  diagnosed  positive  for  LPAI, 
because,  following  that  date,  hatching 
eggs  produced  by  the  flock  could  not  be 
moved  from  the  premises.  One 
commenter  requested  that,  at  the 
minimum,  the  value  of  a  breeding  bird 
be  calculated  as  of  the  last  full  week  of 
age  of  the  bird  before  depopulation.  For 
instance,  it  was  requested  that,  if  a  flock 
was  44  weeks  and  5  days  old  when 
depopulated,  we  consider  the  age  of  that 
flock  to  be  only  44  weeks.  One 
commenter  recommended  that  the  per- 
bird  value  in  the  LPAI  compensation 
plan  be  prorated  %)  the  day  of  the  bird's 
age. 

We  are  making  no  changes  based  on 
the  comments.  We  decided  to  be    ' 
consistent  with  the  method  used  to 
determine  age.  whether  the  birds  were 
meat  birds  or  breeding  birds.  We 
rounded  up  or  down  in  standard  fashion 
according  to  how  old  in  days  beyond  a 
full  week  a  bird  was  [e.g.,  a  bird  1  week 
and  2  days  old  will  be  considered  1 
week  old;  a  bird  1  week  and  5  days  old 
will  be  considered  2  weeks  old). 
Although  meat  birds  and  replacement 
breeders  gain  in  value  as  they  age. 
breeder  birds  lose  value  as  they  age.  An 
attempt  to  consider  birds  in  all  cases  to 
be  only  as  old  as  the  last  full  week 
would  have  provided  overcompensation 
to  some  owners  and  undercompensation 
to  others.  Calculation  of  compensation 
of  a  large  number  of  birds  based  on  days 
of  age  would  delay  payments  and 
increase  taxpayer  expense  to  process  the 
claims,  and,  on  the  average,  using  dally 
values  would  nofehange  the  overall 
payment  made. 

Several  commenters  stated  that, 
practically  speaking,  the  LPAI 
compensation  plan  bases  payments  to 
contract  growers  of  breeder  poultry  on 
production  records  from  one  flock, 
whereas  payments  to  growers  of  meat 
birds  are  based  on  an  average  of  three 
to  seven  flocks.  The  commenters 
requested  that  a  three-flock  average  be 
used  to  determine  compensation  for 
losses  of  breeder  poultry. 

We  would  find  it  acceptable  to  use  a 
three-flock  average  for  breeder  birds.  If 
companies  provide  APHIS  with  breeder 
data  for  the  past  three  flocks,  then  all 
three  flocks  can  be  used  in  estimating 
flock  productivity. 

One  commenter  recommended  that, 
in  calculating  a  broiler  breeder 
producer's  projected  flock  income  for 
the  purposes  of  compensation,  the 
previous  three-flock  income  average  be 
divided  by  the  capitalized  number  of 
hens,  and  that  the  resulting  payment  per 
unit  be  multiplied  by  the  capitalized 
number  of  hens  in  the  LPAI-affected 
flock. 
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We  would  find  the  method  described 
by  the  commenter  an  acceptable  method 
of  calculating  projected  flock  income, 
provided  documentation  is  provided  to 
support  the  numbers  provided. 

One  commenter  asked  whether  any 
payment  would  be  due  a  producer  of 
broiler  breeder  birds  if  the  age  of  the 
LPAI-affected  flock  was  older  than  the 
average  age  of  previous  flocks. 

It  is  not  clear  to  us  what  the 
commenter  means.  Payment  will  be 
calculated  for  contract  growers  based  on 
the  amount  they  received  for  previous 
flocks.  Contract  growers  will  be 
compensated  at  100  percent  of  their 
eligible  losses,  minus  any  compensation 
they  already  received  from  the  owner. 
One  possible  but  unlikely  scenario  the 
commenter  may  be  referring  to  would  be 
based  on  the  fact  that  producers  of 
breeding  eggs  often  reqeive  payment 
during  the  production  cycle.  Thus,  it  is 
possible,  if  the  depopulated  flock  had 
much  greater  productivity  and  lasted  in 
production  longer  than  previous  flocks, 
for  the  payment  already  received  from    ^ 
the  owner  \o  be  greater  than  the  average 
amount  received  from  previous  flocks.  If 
such  a  situation  occurred,  then  no 
additional  compensation  would  be  paid 
to  the  producer,  because  the  producer 
would  have  already  received  payment 
equal  to  previous  flocks. 

Several  commenters  stated  that,  under 
the  interim  rule,  compensation  would 
not  be  paid  for  male  birds  in  broiler 
breeder  flocks  associated  with  the 
Virginia  disease  situation.  The 
commenters  requested  that  payment  be 
made  for  such  male  birds  disposed  of 
due  to  the  disease. 

The  compensation  plan  for  Virginia 
doesrtake.into  account  losses  for  male 
birds  in  broiler  breeder  flocks;  however, 
that  may  not  be  immediately  apparent. 
The  per  bird  compensation  value  for 
breeder  broilers  is  shown  in  Table  1  of 
that  compensation  plan.  (The 
compensation  plan  can  be  accessed  as 
an  appendac  to  the  full  economic 
analysis  of  the  interim  rule  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
avianecon.html.)  An  explanation  of  how 
to  apply  that  value  is  set  out  in  the 
compensation  plan  under  the  heading 
"Female  Breeder  Birds  (in  lay).  Table 
Egg  Birds  (in  lay)."  See  section  XXVI, 
which  states,  "Per  bird  compensation 
values  for  broiler  breeders  include  the 
cost  of  males,  thus  bird  count  should  be 
of  hens  only."  In  other  words,  the  value 
given  the  hens  takes  into  account  the 
value  of  male  birds  in  the  flock. 

Growers  Who  Cease  Business 

One  poultry  owner  stated  that,  in 
cases  where  a  contract  grower  is  ruled 
ineligible  for  payment  because  the 


grower  did  not  adhere  to  the  cleaning 
and  disinfection  requirements  of  the 
interim  rule  due  to  cessation  of 
business,  the  poultry  owner  should 
nonetheless  be  compensated  the  total 
amount  the  owner  is  eligible  to  receive. 

In  such  a  case,  the  owner  would 
receive  compensation  for  the  total 
eligible  losses.  However,  based  on  the 
information  available  to  us,  all  growers 
have  chosen  to  clean  and  disinfect 
affected  premises. 

Requests  for  Additional  Compensation 

Several  commenters  requested  that 
compensation  be  paid  for  income  and 
production  losses  associated  with 
delays  in  restocking  a  premises  or 
neighboring  premises  after  an  LPAI  test- 
positive  flock  had  been  depopulated 
and  disposed  of. 

We  are  making  no  changes  based  on 
the  comments.  It  has  traditionally  been 
the  policy  of  the  Department  not  to  pay 
for  "downtime." 

Several  commenters  requested  that 
compensation  be  paid  for  the  cost  of 
cleaning  and  disinfecting  affected 
premises. 

We  are  making  no  changes  based  on 
the  comments.  We  consider  the  amounts 
that  will  be  paid  in  accordance  with  the 
interim  rule,  as  amended  by  this  final 
rule,  to  be  equitable  compensation  for 
losses  incurred. 

Several  commenters  requested  that 
compensation  be  paid  for  reduced 
income  to  producers  whose  flocks  tested 
negative,  but  who.  as  a  precautionarj' 
measure  due  to  detection  of  the  disease 
in  premises  in  the  area,  sent  the  flocks 
to  slaughter  earlier  and  at  less  value 
than  they  would  have  normally. 

We  recognize  that  some  producers 
whose  flocks  were  not  affected  chose  to 
send  their  birds  to  slaughter  due  to 
detection  of  the  disease  in  the  area. 
However,  APHIS,  by  law.  may 
compensate  only  for  birds  and  materials 
destroyed  because  they  are  considered 
to  be  infected  with  or  exposed  to  the 
disease. 

Payment  for  Poultry  Linked  to  the  . 
Situation 

One  commenter  requested 
confirmation  that  compensation  would 
be  paid  for  losses  incurred  from  the 
destruction  of  poultry  in  States  other 
than  Virginia  that  were 
epidemiologically  linked  to  the  Virginia 
situation. 

The  commenter  is  correct  in 
concluding  that  compensation  will  be 
paid  for  poultry  in  States  other  than 
Virginia  that  were  destroyed  because  of 
an  epidemiological  link  to  the  situation 
in  Virginia. 


Opposition  to  the  Interim  Rule 

One  commenter  opposed  the  payment 
of  indemnity  under  the  interim  rule, 
stating  that  losses  due  to  disease  are 
normal  costs  of  doing  business  for  any 
livestock  industry. 

We  are  making  no  changes  based  on 
this  comment.  In  the  event  of  a 
potentially  serious  disease  situation,  it 
is  important  to  have  a  rapid, 
coordinated  response  by  the  public  and 
private  sectors  in  the  early  stages  of  the 
situation.  The  purpose  of  compensation 
is  to  remove  possible  sources  of  delay  in 
eradicating  the  disease,  such  as  grower 
and  owner  reluctance  to  report 
incidences  of  the  diseases  because  of 
uncertainty  about  whether  they  will  be 
compensated  for  losses. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988.  and  the  Paperwork 
Reduction  Act. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  are  under  review  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  0579-0208. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA). 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles.  APHIS'  Information 
CoUeetion  Coordinator,  at  (301 )  734— 
7477. 

Effective  Date 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
we  find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
interim  rule  adopted  as  final  by  this  rule 
was  effective  on  December  9.  2002.  This 
rule  expands  and  increases  the 
compensation  to  be  paid  for  losses 
associated  with  an  LPAI  situation  in 
Virginia  and  allows  compensation  to  be 
paid  for  losses  associated  with  an  LPAI 
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collected  from  or  used  in  affected  flocks 
poses  a  risk  of  transmitting  the  LPAI 
virus  and  should  be  destroyed  as  part  of 
the  eradication  process.  Therefore,  we 
are  providing  in  this  final  rule  that 
compensation  will  be  paid  for  eggs,  as 
well  as  any  poultry  semen,  destroyed 
because  of  LPAI  associated  with  the 
disease  situations  in  Virginia  and  Texas. 

Miscellaneous  Items 

One  commenter  expressed  concern 
that  the  interim  rule  did  not  provide  for 
payment  for  certain  items  other  than 
poultry  on  affected  premises.  The 
commenter  requested  indemnity  for 
feed  and  containers  destroyed  on 
affected  premises.  Additionally,  the 
commenter  requested  compensation  for 
custom-printed  supplies  that  would  not 
be  used  again  because  the  destruction  of 
birds  and  eggs  would  make  it 
impossible  to  resume  business 
operations.  Other  commenters  requested 
compensation  for  feed  used  to  sustain 
poultry  from  the  time  the  disease  was 
diagnosed  on  a  premises  until  the  time 
of  depopulation  and  for  poultry  litter 
that  could  not  be  sold  and  moved  from 
a  quarantined  premises. 

We  are  making  no  changes  based  on 
the  comments.  Under  the  interim  rule, 
growers  were  compensated  fully  for 
production  losses  and  owners  were 
compensated  in  part  for  poultry 
destroyed  because  of  LPAI.  With  regard 
to  feed  and  other  materials  destroyed,  it 
has  historically  not  been  the 
Department's  policy  to  compensate  for 
such  materials  that  were  not  required  to 
be  destroyed  by  the  Department,  such  as 
in  the  Virginia  and  Texas  outbreaks, 
where  actions  to  control  and  eradicate 
the  disease  were  initiated  by  the  States. 
Any  decision  to  no  longer  use  supplies 
that  were  not  contaminated  by  the 
(^isease  was  a  voluntary  business 
decision  by  the  entity  involved.  The 
issue  of  compensating  for  feed  used  to 
sustain  poultry  is  further  inapplicable 
because,  for  those  poultry  that  were 
allowed  to  move  to  slaughtering 
establishments  (controlled  slaughter), 
owners  recouped  the  cost  of  feed  for  the 
poultry.  In  cases  where  affected  poultry 
did  not  go  to  controlled  slaughter,  the 
poultry  were  required  to  be  destroyed 
within  24  hours  of  diagnosis.  Litter  in 
the  affected  area  was  permitted  to  be 
moved  from  the  area  after  meeting 
requirements  to  ensure  that  it  was  not 
contaminated  by  the  LPAI  agent. 

The  LPAI  Compensation  Plan 

The  interim  rule  based  payments  on 
the  age  (in  weeks)  of  birds  destroyed. 
Several  commenters  requested  that  the 
indemnification  value  of  breeder  flocks 
be  calculated  as  of  the  date  that  the 


flock  was  diagnosed  positive  for  LPAI, 
because,  following  that  date,  hatching 
eggs  produced  by  the  flock  could  not  be 
moved  from  the  premises.  One 
commenter  requested  that,  at  the 
minimum,  the  value  of  a  breeding  bird 
be  calculated  as  of  the  last  full  week  of 
age  of  the  bird  before  depopulation.  For 
instance,  it  was  requested  that,  if  a  flock 
was  44  weeks  and  5  days  old  when 
depopulated,  we  consider  the  age  of  that 
flock  to  be  only  44  weeks.  One 
commenter  recommended  that  the  per- 
bftjjd  value  in  the  LPAI  com^nsation 
plah  be  prorated  to  the  day  of  the  bird's 
age. 

We  are  making  no  changes  based  on 
the  comments.  We  decided  to  be    ' 
consistent  with  the  method  used  to 
determine  age,  whether  the  birds  were 
meat  birds  or  breeding  birds.  We 
rounded  up  or  down  in  standard  fashion 
according  to  how  old  in  days  beyond  a 
full  week  a  bird  was  [e.g.,  a  bird  1  week 
and  2  days  old  will  be  considered  1 
week  old:  a  bird  1  week  and  5  davs  old 
will  be  considered  2  weeks  old). 
Although  meat  birds  and  replacement 
breeders  gain  in  value  as  they  age. 
breeder  birds  lose  value  as  they  age.  An 
attempt  to  consider  birds  in  all  cases  to 
be  only  as  old  as  the  last  full  week 
would  have  provided  overcompensation 
to  some  owners  and  undercompensation 
to  others.  Calculation  of  compensation 
of  a  large  number  of  birds  based  on  days 
of  age  would  delay  payments  and 
increase  taxpayer  expense  to  process  the 
claims,  and,  on  the  average,  using  daily 
values  would  not  change  the  overall 
payment  made. 

Several  commenters  stated  that, 
practically  speaking,  the  LPAI 
compensation  plan  bases  payments  to 
contract  growers  of  breeder  poultry  on 
production  records  from  one  flock, 
whereas  payments  to  growers  of  meat 
birds  are  based  on  an  average  of  three 
to  seven  flocks.  The  commenters 
requested  that  a  three-flock  average  be 
used  to  determine  compensation  for 
losses  of  breeder  poultry. 

We  would  find  it  acceptable  to  use  a 
three-flock  average  for  breeder  birds.  If 
companies  provide  APHIS  with  breeder 
data  for  the  past  three  flocks,  then  all 
three  flocks  can  be  used  in  estimating 
flock  productivity.  , 

One  commenter  recommended  that, 
in  calculating  a  broiler  breeder 
producer's  projected  flock  income  for 
the  purposes  of  compensation,  the 
previous  three-flock  income  average  be 
divided  by  the  capitalized  number  of 
hens,  and  that  the  resulting  payment  per 
unit  be  multiplied  by  the  capitalized 
number  of  hens  in  the  LPAI-affected 
flock. 
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We  would  find  the  method  described 
by  the  commenter  an  acceptable  method 
of  calculating  projected  flock  income, 
provided  documentation  is  provided  to 
support  the  numbers  provided.     ^ 

One  commenter  asked  whether  any 
payment  would  be  due  a  producer  of 
broiler  breeder  birds  if  the  age  of  the 
LPAI-affected  flock  was  older  than  the 
average  age  of  previous  flocks. 

It  is  not  clear  to  us  what  the 
commenter  means.  Payment  will  be 
calculated  for  contract  growers  based  on 
the  amount  they  received  for  previous 
flocks.  Contract  growers  will  be 
compensated  at  100  percent  of  their 
eligible  losses,  minus  any  compensation 
they  alreadv  received  from  the  owner. 
One  possible  but  unlikely  scenario  the 
commenter  may  be  referring  to  woulibe 
based  on  the  fact  that  producers  of 
breeding  eggs  often  receive  payment 
during  the  production  cycje.  Thus,  it  is 
possible,  if  the  depopulated  flock  had 
much  greater  productivity  and  lasted  in 
production  longer  than  previous  flocks, 
for  the  payment  already  received  from 
the  owner  to  be  greater  than  the  average 
amount  received  from  previous  flocks.  If 
such  a  situation  occurred,  then  no 
additional  compensation  would  be  paid 
to  the  producer,  because  the  producer 
would  have  already  received  payment 
equal  to  previous  flocks. 

Several  commenters  stated  that,  under 
the  interim  rule,  compensation  would 
not  be  paid  for  male  birds  in  broiler 
breeder  flocks  associated  with  the 
Virginia  disease  situation.  The 
commenters  requested  that  payment  be 
made  for  such  male  birds  disposed  of 
due  to  the  disease. 

The  compensation  plan  for  Virginia 
does  take  into  account  losses  for  male 
birds  in  broiler  breeder  flocks;  however, 
that  may  not  be  inunediately  apparent. 
The  per  bird  compensation  value  for 
breeder  broilers  is  shown  in  Table  1  of 
that  compensation  plan.  (The 
compensation  plan  can  be  accessed  as 
an  appendix  to  the  full  economic 
analysis  of  the  interim  rule  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
avianecon.html.)  An  explanation  of  how 
to  apply  that  value  is  set  out  in  the 
compensation  plan  under  the  heading 
"Female  Breeder  Birds  (in  lay),  Table 
Egg  Birds  (in  lay)."  See  section  XXVI, 
which  states,  "Per  bird  compensation 
values  for  broiler  breeders  include  the 
cost  of  males,  thus  bird  count  should  be 
of  hens  only."  In  other  words,  the  value 
given  the  hens  takes  into  account  the 
value  of  male  birds  in  the  flock. 

Growers  Who  Cease  Business 

One  poultry  owner  stated  that,  in 
cases  where  a  contract  grower  is  ruled 
ineligible  for  payment  because  the 


grower  did  not  adhere  to  the  cleaning 
and  disinfection  requirements  of  the 
interim  rule  due  to  cessation  of 
business,  the  poultry  owner  should 
nonetheless  be  compensated  the  total 
amount  the  owner  is  eligible  to  receive. 

In  such  a  case,  the  owner  would 
receive  compensation  for  the  total 
eligible  losses.  However,  based  on  the 
information  available  to  us,  all  growers 
have  chosen  to  clean  and  disinfect 
affected  premises. 

Requests  for  Additional  Compensation 

Several  commenters  requested  that 
compensation  be  paid  for  income  and 
production  losses  associated  with 
delays  in  restocking  a  premises  or 
neighboring  premises  after  an  LPAI  test- 
positive  flock  had  been  depopulated 
and  disposed  of. 

We  are  making  no  changes  based  on 
the  comments.  It  has  traditionally  been 
the  policy  of  the  Department  not  to  pay 
for  "downtime." 

Several  commenters  requested  that 
compensation  be  paid  for  the  cost  of 
cleaning  and  disinfecting  affected 
premises. 

We  are  making  no  changes  based  on 
the  comments.  We  consider  the  amounts 
that  will  be  paid  in  accordance  with  the 
interim  rule,  as  amended  by  this  final 
rule,  to  be  equitable  compensation  for 
losses  incurred. 

Several  commenters  requested  that 
compensation  be  paid  for  reduced 
income  to  producers  whose  flocks  tested 
negative,  but  who,  as  a  precautionax}' 
measure  due  to  detection  of  the  disease 
in  premises  in  the  area,  sent  the  flocks 
to  slaughter  earlier  and  at  less  value 
than  they  would  have  normally. 

We  recognize  that  some  producers 
whose  flocks  were  not  affected  cnose  to 
send  their  birds  to  slaughter  due  to 
detection  of  the  disease  in  the  area. 
However,  APHIS,  by  law,  may 
compensate  only  for  birds  and  materials 
destroyed  because  they  are  considered 
to  be  infected  with  or  exposed  to  the 
disease. 

Payment  for  Poultry  Linked  to  the 
Situation 

One  commenter  requested 
confirmation  that  compensation  would 
be  paid  for  losses  incurred  from  the 
destruction  of  poultry  in  States  other 
than  Virginia  that  were 
epidemiologically  linked  to  the  Virginia 
situation. 

The  commenter  is  correct  in 
concluding  that  compensation  will  be 
paid  for  poultry  in  States  other  than 
Virginia  that  were  destroyed  because  of 
an  epidemiological  link  to  the  situation 
in  Virginia. 


Opposition  to  the  Interim  Rule 

One  commenter  opposed  the  paymeiit 
of  indemnity  under  the  interim  rule, 
stating  that  losses  due  to.  disease  are 
normal  costs  of  doing  business  for  any 
livestock  industry'. 

We  are  making  no  changes  based  on 
this  comment.  In  the  event  of  a 
potentially  serious  disease  situation,  it 
is  important  to  have  a  rapid, 
coordinated  response  by  the  public  and 
private  sectors  in  the  early  stages  of  the 
situation.  The  purpose  of  compensation 
is  to  remove  possible  sources  of  delay  in 
eradicating  the  disease,  such  as  grower 
and  owner  reluctance  to  report 
incidences  of  the  diseases  because  of 
uncertainty  about  whether  they  will  be 
compensated  for  losses. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

This  final  rule  also  affirms  the  - 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988.  and  the  Paperwork 
Reduction  Act. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.].  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  are  under  review  by  the  Office 
of  Management  and  Budget  under  0MB 
control  number  0579-0208. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  hiformation 
Collection  Coordinator,  at  (301)  734— 
7477. 

Effective  Date 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
we  find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
interim  rule  adopted  as  final  by  this  rule 
was  effective  on  December  9,  2002.  This 
rule  expands  and  increases  the 
compensation  to  be  paid  for  losses 
associated  with  an  LPAI  situltion  in 
Virginia  and  allows  compensation  to  be 
paid  for  losses  associated  with  an  LPAI 
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las  been  reviewed  under 
ler  12866.  The  rule  has 
to  be  significant  for  the 
executive  Order  12866  and. 
been  reviewed  by  the 
gement  and  Budget, 
economic  analysis  of  the 
demnity  contained  in  this 

regard  to  LPAI  in 
Texas.  Our  November  4, 
rule  included  a  summar\' 
I  egulator\-  flexibility 
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effects  of  the  interim 
the  LPAI  situation  in 
full  economic  analysis  for 
along  with  addendum 
rule  (the  compensation 

are  available  for  review 
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with  contract  growers  being 
compensated  at  100  percent  of  their 
eligible  losses  and  the  remaining 
amount  being  paid  to  the  owner  of  the 
flock.  However,  total  payments  may  not 
exceed  75  percent  of  all  eligible  costs. 
Additionally,  this  document  makes 
eligible  for  compensation  those  losses 
incurred  because  of  eggs  and  semen  that 
were  destroyed  because  of  low 
pathogenic  avian  influenza  associated 
with  the  disease  situations  in  Virginia 
and  Texas.  These  actions  are  necessary 
to  provide  appropriate  compensation  for 
losses  incurred  due  to  this  disease. 

The  interim  rule  provided  for 
compensation  of  all  eligible  losses  of 
contract  growers  and  eligible  losses  of 
owners  related  to  the  LPAI  situation  in 
Virginia,  up  to  50  percent  of  the  value 
of  affected  poultry.  However,  the 
interim  rule,  as  does  this  final  rule, 
provided  that  payments  to  owners 
would  be  net  payments  after  payments 
to  growers  were  subtracted.  Changes  in 
this  final  rule  will  have  the  effect  of 
more  fully  compensating  poultry 
owners  for  losses  associated  with  the 
LPAI  situations  in  Virginia  and  Texas. 

Disease  Situation  in  Virginia 

The  economic  analysis  accompanying 
the  interim  rule  estimated  a  total  of 
S50.99  million  in  compensation  due  to 
the  LPAI  situation  in  Virginia,  with 
$37.1  million  going  to  owners  and  $13.9 


million  going  to  growers,  based  on  the 
assumption  that  compensation  would  be 
paid  for  4.7  million  birds  depopulated. 
Fewer  birds  (3.7  million)  were  actually 
depopulated  and  eligible  for 
compensation  than  had  originally  been 
predicted.  Additionally,  although  the 
interim  rule  provided  that  total  Federal 
payments  would  be  reduced  by  any 
amounts  paid  by  slaughtering 
establishments  for  birds  sent  to 
slaughter,  the  original  compensation 
estimate  did  not  assume  that  any  such 
payments  would  occiu-.  However, 
approximately  $9  million  was  realized 
by  ^he  companies  at  controlled 
slaughter.  Consequently,  eligible  losses 
were  reduced  by  this  amount  and  this 
reduction  is  reflected  in  the  final  rule. 

The  numbers  in  Table  1,  below, 
reflect  more  up-to-date  and  accurate 
information  on  numbers  of  birds 
depopulated  and  average  payout  per 
bird.  Total  payments  due  to  the  disease 
situation  in  Virginia  are  expected  to  be 
close  to  $52.4  million — which  includes 
compensation  for  destroyed  eggs  ($1.6 
million)  and  disposal  costs  (S7.7 
million)— with  approximately  $47. 8 
million  of  the  total  going  to  owners  and 
approximately  $4.6  million  going  to 
growers.  This  information  was  cvurent 
as  of  Januar}'  28,  2003.  No  substantial 
changes  were  expected  after  this  date, 
although  a  few  small  claims  could  still 
be  presented  for  payment. 


Table  1  .—Disease  Situation  Related  to  Virginia 


Number 

of  birds 

depopulated 


Number  of 

birds  sent  to 

controlled 

slaughter 


Average 

per  bird 

compensation 

value  (based 

on  average 

payout  values 

to  date)" 


Total 
compensation 


(meat  birds) 
breeders  


bif  js 


586,363 

533.715 

83,600 

171,990 

2,328,321 

3,703,989 


210,000 

0 

'    0 

140,300 
625,680  I 
975,980 


$1.12 
12.00 

4.61 
58.70 

5.50 


$656,727 

6.404,580 

385,396 

22,836,456 

12,805,766 

43.088.924 

1,634,372 

7.656,597 

52,379,893 


sent  to  controlled  slaughter  for  which  compensation  was  paid  were  turkey  breeders.  For  breeder  birds   USDA  oavs  the  riif 


final 


rule,  growers  continue 
compeniited  for  100  percent  of 
H[)wever,  the  total  dollar 
ed  to  be  paid  to  growers 

originally  been 
number  of  factors  are 
the  lower  total  payment 


First,  fewer  grower  farms  were  eligible 
for  compensation.  A  significant  number 
of  meat  birds  went  to  controlled 
slaughter,  plus  fewer  farms  had  contract 
growers  than  were  initially  assumed.  In 
the  original  analysis,  we  assumed  that 
every  farm  had  a  contract  grower,  but, 
in  reality,  this  assumption  holds  true 
only  for  meat  flocks.  Breeder  flocks. 


especially  the  more  valuable  turkey 
breeders,  tend  to  be  raised  on  company 
farms.  Only  20  percent  of  turkey 
breeders  were  raised  on  grower  farms. 
Second,  the  average  actual  per-bird 
payout  to  growers  was  less  than 
estimated.  Actual  per-bird  payout  to 
growers  depends  on  the  age  of  the  flock 
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in  weeks  and  also  historical  payout 
records. 

Third,  a  few  contract  growers  refused, 
for  religious  reasons,  to  accept  payments 
from  the  Federal  Government. 

Disease  Situation  in  Texas 

The  LPAI  situation  in  Texas  differed 
from  that  in  Virginia.  Only  two 
operations  were  affected  in  Texas.  One 
was  a  singlersite  table  egg  producer;  the 
other  was  a  collection  site  for  spent 
breeding  hens  obtained  from 


commercial  broiler  breeders  for 
subsequent  sale  to  urban  live  bird 
markets.  Birds  owned  by  two  poultry 
owners  from  the  second  operation  were 
depopulated.  Therefore,  a  total  of  three 
owners  were  directly  affected  in  the 
Texas  situation. 

As  shown  in  Table  2,  below,  238,838 
birds  were  destroyed  from  the  table  egg 
operation.  Using  a  compensation  rate  of 
75  percent,  compensation  for  those 
birds  will  total  close  to  $430,000.  With 
the  addition  of  payment  for  disposal 

Table  2.— Disease  Situation  in  Texas 


costs  at  a  75  percent  rate,  payments  for 
this  operation  will  total  approximately 
$443,000.  From  the  operation  with  the 
spent  birds,  the  first  party  had  5,770 
birds  depopulated.  The  second  party 
had  1,429  birds  depopulated.  Neither 
party  incurred  disposal  costs.  Total 
compensation  for  the  spent  bird 
operation  will  be  approximately 
$10,800.  Total  compensation  due  to  the 
LPAI  situation  in  Texas  will  be 
approximately  $453,800. 
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Total 

'Dollar  amounts  are  based  on  a  75  percent  compensation  rate. 
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5,770 
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Total 
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$1.80 


/^ 


0 
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1.50 
1.50 


$429,658 
13.365 

8.665 

2.144 

453.822 


Regulatory  Flexibility  Analysis — 
Potential  Effect  on  Small  Entities 

To  the  extent  that  the  interim  and 
final  rules  contribute  to  the  elimination 
of  LPAI  in  Virginia  and  Texas,  all 
affected  entities  should  benefit  over  the 
long  term.  In  the  short  term,  however, 
the  economic  effects  will  varv. 

In  Virginia,  five  or  six  poultry 
companies/integrators  who  owned  the 
affected  poultry  and  197  contract  grower 
farm/flocks  in  the  Shenandoah  Valley  of 
Virginia  will  be  affected  by  the 
November  2002  interim  rule  and  this 
final  rule.  Three  contract  grower 
operations  outside  the  Shenandoah 
Valley  will  also  be  affected.  In  addition, 
other  entities  not  yet  identified  may  be 
directly  or  indirectly  affected  by  the 
disease  event  and/or  the  final  rule.  The 
poultrv  companies/integrators  that  own 
the  birds  are  all  large,  vertically 
integrated  concerns  that  do  not  meet  the 
Small  Business  Administration  (SBA) 
small-entity  criteria.  It  is  unclear  at  this 
time  exactly  how  many  contract  growers 
will  qualify  for  consideration  as  small 
entities.  The  SBA  defines  small  poultr]^ 
operations  as  those  earning  gross  per- 
farm  receipts  of  no  more  than  $750,000 
annually.' 

In  Texas,  the  two  owners  of  spent 
birds  are  most  likely  small  entities.  It  is 
unclear  whether  the' table  egg  producer 


>  Small  Business  Administration,  http:// 
www.SBA.gpv/size.  This  includes  small  broiler 
operations  (112320).  small  turkey  operations 
(112330),  small  hatchery  operations  (112340).  and 
other  small  poultrv-  operations  (112390). 


is  a  small  entity.  In  any  case,  all  three 
parties  will  benefit  from  the 
compensation  payments  provided  by 
this  rule. 

List  of  Subjects  in  9  CFR  Part  53 

Animal  diseases,  Indemnity 
payments,  Livestock.  Poultry  and 
poultry'  products. 

■  Accordingly,  the  interim  rule 
amending  9  CFR  part  53  that  was 
published  at  67  FR  67089-67096  on 
November  4.  2002,  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  53— FOOT-AND-MOUTH 
DISEASE,  PLEUROPNEUMONIA, 
RINDERPEST,  AND  CERTAIN  OTHER 
COMMUNICABLE  DISEASES  OF 
LIVESTOCK  OR  POULTRY 

■  1.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317:  7  CFR  2.22, 
2.80,  and  371.4. 

■  2.  In  §  53.4,  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  53.4    Destruction  of  animals. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  animals  infected  with 
or  exposed  to  disease  shall  be  killed 
promptly  after  appraisal  and  disposed  of 
by  burial  or  burning,  unless  otherwise 
specifically  provided  by  the 
Administrator,  at  his  or  her  discretion. 
In  the  case  of  animals  depopulated  due 
to  infectious  salmon  anemia, 
salvageable  fish  may  be  sold  for 


rendering,  processing,  or  any  other 
purpose  approved  by  the  Administrator. 
In  the  case  of  poultry  depopulated 
because  of  low  pathogenic  avian 
influenza  related  to  the  2002  disease 
situations  in  Virginia  and  Texas 
associated  with  the  H5  or  H7  virus. 
poultr\'  may  be  slaughtered  and  sold. 
The  proceeds  gained  from  the  sale  of  the 
fish  or  poultry  will  be  subtracted  from 
any  payment  from  APHIS  for  which  the 
producer  or  owner  is  eligible  under 
§53.2(b)  or  §53.11. 

(b)  In  the  case  of  low  pathogenic  avian 
influenza  related  to  the  2002  disease 
situations  in  Virginia  and  Texas 
associated  with  the  H5  or  H7  virus,  the 
value  of  poultry  depopulated  because  of 
the  disease  may  be  calculated  following 
destruction  and  disposal  of  the  poultry, 
based  on  the  number,  type,  and  age  of 
the  animals  destroyed. 
***** 

■  3.  Section  53.7  is  revised  to  read  as 
follows: 

§  53.7    Disinfection  of  premises, 
conveyances,  and  materials. 

All  premises,  including  bams,  corrals, 
stockyards  and  pens,  and  all  cars, 
vessels,  aircraft,  and  other  conveyances, 
and  the  materials  thereon,  shall  be 
cleaned  and  disinfected  under 
supervision  of  an  APHIS  employee 
whenever  necessary  for  the  control  and 
eradication  of  disease.  Expenses 
incurred  in  connection  with  such 
cleaning  and  disinfection  shall  be 
shared  according  to  the  agreement 
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of  claims  made  under 
for  compensation  for 
pjjultry,  eggs,  and  poultry 
'ed  or  to  be  destroyed 
presAited  to  APHIS,  through 
n  charge,  on  a  form 
I  le  Administrator.  The 
ify  the  number,  type, 
poultry;  the  number  and 
the  type  and  amount 
plicable. 
idered  by  the 
aims  made  under  §  53.11 
submitted  to  APHIS  within  90 
De^smber  9,  2002,  or  the 
poultry,  whichever  is 
claims  made  for  eggs 
and  claims  made  for 
osses  associated  with  the 
situatfcn  in  Texas,  must  be 

i^HIS  within  90  days  after 
the  destruction  of  the 
poultry,  whichever  is 
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.11  is  amended  by 
in  troductory  text  and 
lo  read  as  follows: 
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.  The  Administrator,  in 

§  53.4,  may  pay  an 
percent  of  the  value  of 

,  and  semen  destroyed 
of  the  costs  of 

disposal  of  the  poultry, 
in  accordance  with  the 
plan,  minus  the 
accordance  with 
this  section  to  the 
of  the  poultry. 


Done  in  Washington,  DC.  this  14th  day  of 
fuly.  2003. 
Bill  Hawks, 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 

[FR  Doc.  03-18253  Filed  7-17-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RIN3150-AH20 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-MPC  Revision 

agency:  Nuclear  Regulatory 

Commission. 

action:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  revising  the  NAC 
International,  Inc.,  Multipurpose 
Canister  cask  system  listing  within  the 
"List  of  Approved  Spent  Fuel  Storage 
Casks"  to  include  Amendment  No.  3  to 
Certificate  of  Compliance  (CoC)  Number 
1025.  This  amendment  incorporates 
changes  in  support  of  the  Yankee 
Nuclear  Power  Station  (Yankee  Rowe) 
fuel  loading  campaign  and  makes 
corrections  to  the  Coimecticut  Yankee 
technical  specifications.  Specifically, 
the  amendment  incorporates  fuel 
eru-ichment  tolerances;  incorporates  fuel 
assemblies  with  up  to  20  damaged  fuel 
rods,  recaged  assemblies,  the  Yankee 
Rowe  damaged  fuel  can,  and  assembly 
weights  up  to  432  kilograms  (kg)  [950' 
pounds  (lb)l;  revises  the  average  surface 
dose  rate  limits  for  the  concrete  cask; 
incorporates  administrative  changes  in 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Code  Alternatives; 
corrects  the  Connecticut  Yankee  tables 
for  fuel  assembly  limits  and  intact  fuel 
assembly  characteristics;  and 
incorporates  editorial  and 
administrative  changes  in  the  CoC. 
DATES:  The  final  rule  is  effective 
October  1.  2003,  unless  significant 
adverse  comments  are  received  by 
August  18,  2003.  A  significant  adverse 
comment  is  a  comment  where  the 
commenter  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rule's  underlying  premise  or 
approach,  oic  would  be  ineffective  or 
unacceptable  without  a  change.  If  the 
rule  is  withdrawm,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  the  following  number 
(RIN  3150-AH20)  in  the  subject  line  of 


your  comments.  Comments  on 
rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public,  in  their  entirety,  on  the 
NRC  rulemaking  website.  Personal 
information  will  not  be  remdved  from 
your  comments. 

Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
website  at  http://ruleforum.lInl.gov. 
Address  questions  about  our  rulemaking 
website  to  Carol  Gallagher  (301)  415- 
5905;  email  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays  (telephone  (301)  415- 
1966). 

Fax  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRC's  Public 
Document  Room  (PDR),  Public  File  Area 
01F21,  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  website  at  http:// 
rulefonim.llnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1,  1999.  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdr@nrc.gov.  An 
electronic  copy  of  the  proposed  CoC  and 
Technical  Specifications  (TS)  and  the 
preliminary  safety  evaluation  Report 
(SER)  can  be  found  under  ADAMS 
Accession  Nos.  ML031 330790, 
ML03 13405 71,  and  ML031330792, 
respectively. 

CoC  No.  1025,  the  revised  TS,  the 
underlying  SER  for  Amendment  No.  3, 
and  the  Environmental  Assessment,  are 
available  for  inspection  at  the  NRC 
Public  Qocument  Room,  11555 


J 
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Rockville  Pike,  Rockville,  MD.  Single 
copies  of  these  documents  may  be 
obtained  from  Jayne  M.  McCausland, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6219,  email 
jmm2@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jayne  M.  McCausland,  telephone  (301) 
415-6219,  e-mail  jmm2@nrc.gov,  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "(tlhe  Secretary 
(of  the  Department  of  Energy  (DOE)) 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  (Nuclear 
Regulatory)  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  that  "[t]he 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  July 
18,  1990).  This  rule  also  established  a 
new  subpart  L  within  10  CP'R  part  72, 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequently  issued  a  final  rule  on 
March  9,  2000  (65  FR  12444),  that 
approved  the  NAC-Multipurpose 
Canister  (NAC-MPC)  cask  design  and 
added  it  to  the  list  of  NRC-approved 
cask  designs  in  §  72.214  as  Certificate  of 
Compliance  Number  (CoC  No.)  1025. 

Discussion 

On  April  18,  2002,  and  as 
supplemented  May  15,  2002,  July  17, 

2002,  October  3,  2002,  and  January  17, 

2003,  NAC  International,  Inc.  (NAC) 
submitted  an  application  to  tlfe  NRC  to 


amend  CoC  No.  1025  to  incorporate 
cl'^anges  in  support  of  the  Yankee 
Nwelear  Power  Station  (Yankee  Rowe) 
fuel  loading  campaign  and  make 
corrections  to  the  Connecticut  Yankee 
TS.  The  amendment  specifically 
incorporates  fuel  eiuichment  tolerances, 
432-kg  (950-lb)  fuel  assemblies, 
damaged  fuel,  damaged  fuel  cans,  and 
recaged  fuel  for  Yankee  Rowe.  For 
Connecticut  Yankee,  the  amendment 
corrects  the  tables  for  fuel  assembly 
limits  and  intact  fuel  assembly 
characteristics.  The  amendment  also 
incorporates  editorial  and 
administrative  changes  in  the  CoC. 

No  other  changes  to  the  NAC-MPC 
cask  system  design  were  requested  in 
this  application.  The  NRC  staff 
performed  a  detailed  safety  evaluation 
of  the  proposed  CoC  amendment  request 
and  found  that  an  acceptable  safety 
margin  is  maintained.  In  addition,  the 
NRC  staff  has  determined  that  there  is 
still  reasonable  assurance  that  public 
health  and  safety  and  the  environment 
will  be  adequately  protected. 

This  direct  final  rule  revises  the 
NAC-MPC  cask  design  listing  in 
§  72.214  by  adding  Amendment  No.  3  to 
CoC  No.  1025.  The  amended  TS  are 
identified  in  the  NRC  staffs  SER  for 
Amendment  No.  3. 

The  amended  NAC-MPC  cask  system, 
when  used  in  accordance  with  the 
conditions  specified  in  the  CoC,  the  TS, 
and  NRC  regulations,  will  meet  the 
requirements  of  part  72;  thus,  adequate 
protection  of  public  health  and  safety 
will  continue  to  be  ensured. 

Discussion  of  Amendments  by  Section 

Section  72.214    List  of  Approved  Spent 
Fuel  Storage  Casks 

Certificate  No.  1025  is  revised  by 
adding  the  effective  date  of  Amendment 
No.  3. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  No.  3  to  CoC 
No.  1025  and  does  not  include  other 
aspects  of  the  NAC-MPC  cask  system 
design.  The  NRC  is  using  the  "direct 
final  rule  procedure"  to  issue  this 
amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 
noncontroversial.  Adequate  protection 
of  public  health  and  safety  continues  to 
be  ensured.  The  amendment  to  the  rule 
will  become  effective  on  October  1 , 
2003.  However,  if  the  NRC  receives 
significant  adverse  comments  by  August 
18,  2003,  then  the  NRC  will  publish  a 
document  that  withdraws  this  action 
and  will  address  the  comments  received 
in  response  to  the  proposed 


amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register.  A 
significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  TS. 

These  comments  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action.  However,  if  the  NRC 
receives  significant  adverse  coinments 
by  August  18,  2003.  then  the  NRC  will 
publish  a  document  that  withdraws  this 
action  and  will  address  the  comments 
received  in  response  to  the  proposed 
amendments  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
NAC-MPC  cask  system  design  listed  in 
§  72.214  (List  of  NRC-approved  spent 
fuel  storage  cask  designs).  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  establishes  generally 
applicable  requirements. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3.  1997  (62  FR  46517),  this 


42572 


rule  is  classijed 
Category  " 
required  for 
regulations, 
in  this 
directly  to 
to  the  NRC  h] 
1954, as 


'NFC 


The: 
catego  ry 
I  ar(  as 


;  amei  ided 


provisions  o 
Federal  Regu 
Agreement 
elements 
to  inform  its 
requirements 
consistent  wi 
administrati 
not  confer  rei 
State. 


as  Compatibility 
'  Compatibility  is  not 
(]:ategory  "NRC" 

NRC  program  elements 
are  those  that  relate 
of  regulation  reserved 
the  Atomic  Energy  Act  of 
(AEA)  or  the  " 
fjTitlelOoftheCodeof 
ations.  Although  an 

may  not  adopt  program 
to  NRC,  it  may  wish 
icensees  of  certain 
via  a  mechanism  that  is 
h  the  particular  State's 
procedure  laws,  but  does 
atory  authority  on  the 


State 
rese  rved 


v; 


gul 


Plain  Langua  ;e 

The  Presidential 
June  1,  1998, 
in  Govemmer  t 
the  Governme  nt 
language.  The 
on  this  direct 
respect  to  the 
of  the  langua* 
be  sent  to  the 
heading 


environment 
environmenta 
required.  The 


Federal  Register /Vol.  68,  No.  138 /Friday,  July  18,  2003 /Rules  and  Regulations 


Memorandum  dated 
jntitled  "Plain  Language 
Writing,"  directed  that 
s  writing  be  in  plain 
NRC  requests  comments 
inal  rule  specifically  with 
clarity  and  effectiveness 

used.  Comments  should 
iddress  listed  under  the 


AOORI  iSSES  above. 

Finding  of  No  Significant 
Enviroiunenta  1  Impact:  Availability 

Under  the  ^  ational  Environmental 
Policy  Act  of   969,  as  amended,  and  the 
NRC  regulatio  is  in  subpart  A  of  10  CFR 
part  51,  the  N  iC  has  determined  that 
this  rule,  if  ad  ipted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  q  lality  of  the  human 


a(nd,  therefore,  an 
impact  statement  is  not 
•ule  would  amend  the 


CoC  for  the  N^  lC-MPC  cask  system 
within  the  list  of  approved  spent  fuel 
storage  casks  t  lat  power  reactor 
licensees  can  i  ise  to  store  spent  fuel  at 
reactor  sites  ui  ider  a  general  license. 
The  amendme  it  will  modify  the  present 
cask  system  d«  sign  to  incorporate 
changes  in  suj  port  of  the  Yankee 
Nuclear  Powei  Station  (Yankee  Rowe) 
fuel  loading  cs  mpaign  and  make 
corrections  io  he  Connecticut  Yankee 
technical  spec  fications.  Specifically, 
the  amendmer  t  incorporates  fuel 
enrichment  tol  jrances:  incorporates  fuel 
assemblies  wit  i  up  to  20  damaged  fuel 
rods,  recaged  assemblies,  the  Yankee 
Rowe  damagec  fuel  can,  and  assembly 
weights  up  to  ■  32  kg  (950  lb);  revises 
the  average  sui  face  dose  rate  limits  for 
the  concrete  a  sk;  incorporates  * 

administrative  changes  in  the  ASME 
Code  Alternati  /es;  corrects  the 
Connecticut  Yi  inkee  tables  for  fuel 
assembly  limit  >  and  intact  fuel  assembly 
characteristics  and  incorporates 
editorial  and  a  hninistrative  changes  to 


the  CoC.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike.  Rockville,  MD.  Single 
copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact  are 
available  from  Jayne  M.  McCausland, 
Office  of  Nuclear  Material  Safety  and 
^feguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6219,  email 
7m7n2@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
coUecfion  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Number  3150-0132. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  dociunent 
displays  a  currently  valid  0MB  control 
number. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181],  tbe 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
license  in  cask  designs  approved  by  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC,  and  the  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  March  9,  2000  (65  FR 
12444),  the  NRC  issued  an  amendment 
to  part  72  that  approved  the  NAC-MPC 
cask  design  by  adding  it  to  the  list  of 
NRC-approved  cask  designs  in  §  72.214. 
On  April  18,  2002.  and  as  supplemented 
May  15,  2002,  July  17,  2002,  October  3, 
2002,  and  January  17,  2003,  NAC 
International,  Inc.,  submitted  an 
application  to  the  NRC  to  amend  CoC 
No.  1025  to  incorporate  changes  in 
support  of  the  Yanltee  Rowe  fuel 
loading  campaign  ancktnake  corrections 
to  the  Connecticut  Yankee  TS. 
Specifically,  the  amendment 
incorporates  fuel  enrichment  tolerances; 
incorporates  fuel  assemblies  with  up  to 
20  damaged  fuel  rods,  recaged 
assemblies,  the  Yankee  Rowe  damaged 
fuel  can,  and  assembly  weights  up  to 
432  kg  (950  lb);  revises  the  average 


surface  dose  rate  limits  for  the  concrete 
cask;  incorporates  administrative 
changes  in  the  ASME  Code  Alternatives; 
corrects  the  Connecticut  Yankee  tables 
for  fuel  assembly  limits  and  intact  fuel 
assembly  characteristics;  and 
incorporates  editorial  and 
administrative  changes  in  the  CoC. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  an  exemption 
to  each  general  license.  This  alternative 
would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  p\irsue  an 
exemption. 

Approval  of  the  direct  final  rule  will 
eliminate  this  problem  and  is  consistent 
with  previous  NRC  actions.  Further,  the 
direct  final  rule  will  have  no  adverse 
effect  on  public  health  and  safety.  This 
direct  final  rule  has  no  significant 
identifiable  impact  or  benefit  on  other 
Government  agencies.  Based  on  this 
discussion  of  the  benefits  and  impacts 
of  the  alternatives,  the  NRC  concludes 
that  the  requirements  of  the  direct  final 
rule  are  commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  direct  final  rule  affects 
only  the  licensing  and  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and  NAC 
International,  Inc.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined.  Therefore,  a 
backfit  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
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determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects  In  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 
Energy  Reorganization  Act  of  1974,  as 
amended;  and  5  U.S.C.  552  and  553;  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OFSPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

■  1 .  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53,  57.  62,  63,65.  69. 
81.  161.  182.  183,  184.  186,  187.  189.  68  Stat. 
929.  930,  932,  933,  934.  935.  948.  953.  954, 
955,  a.s  amended,  sec.  234,  83  Slat.  444.  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093.  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236.  2237,  2238,  2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688.  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended.  202.  206. 
88  Stat.  1242,  as  amended.  1244,  1246  (42 
U.S.C.  5841.  5842.  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902,106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332):  sees.  131,  132,  133,  135, 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148.  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155,  10157,  10161.  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(r.),(d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.10154).  Section  72.96(d)  also 
i.ssued  under  sec.  145(g).  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart )  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a).  141(h),  Pub.  L.  97-425.  96  Stat. 
2202,  2203,  2204,  2222,  2244  (42  U.S.C. 
10101.  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

■  2.  In  §  72.214,  Certificate  of 
Compliance  1025  is  revised  to  read  as 
follows: 

§72.214    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1025. 


Initial  Certificate  Effective  Date:  April 
10,  2000. 

Amendment  Number  1  Effective  Date: 
November  13,  2001. 

Amendment  Number  2  Effective  Date: 
May  29,  2002. 

Amendment  Number  3  Effective  Date; 
October  1,  2003. 

SAR  Submitted  by:  NAC 
International,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC-Multipurpose 
Canister  System  (NAC-MPC  System). 

Docket  Number:  72-1025. 

Certificate  Expiration  Date:  April  10, 
2020. 

Model  Number:  NAC-MPC. 
*        *         *        *        * 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  July.  2003. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  03-18260  Filed  7-17-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

UCFRPart^ar 

[Docket  No.  2001-NM-395-AD;  Amendment 
39-13228;  AD  2003-14-09] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  currently  requires 
repetitive  detailed  inspections  to  detect 
cracked,  corroded,  or  stained  collar 
fittings  on  both  inboard  trailing  edge 
flaps;  and  follow-on  corrective  actions, 
if  necessary.  This  amendment  expands 
the  applicability  in  the  existing  AD,  and 
adds  repetitive  inspections  for 
discrepancies  of  the  collar  fittings, 
torque  tube,  and  splined  bushings  on 
both  inboard  trailing  edge  flaps;  and 
follow-on  and  corrective  actions,  if 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
collar  fittings,  which  could  result  in 
separation  of  the  inboard  trailing  edge 
flap  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  August  22,  2003. 


The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  767- 
57A0066,  Revision  3,  including 
Appendices  A  and  B,  dated  December 
19,  2001,  is  approved  by  the  Director  of 
the  Federal  Register  as  of  August  22, 
2003. 

The  incorporation  by  reference  of 
Boeing  Alert  Ser\'ice  Bulletin  767- 
57A0066,  Revision  1,  dated  August  6, 
1998,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  November  12, 
1998  (63  FR  57577,  October  28,  1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-22-12, 
amendmen/39-10859  (63  FR  57577. 
Octob^f~2«,  1998),  which  is  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  was  published  in  the  Federal 
Register  on  January  3.  2003  (68  FR  324). 
The  action  proposed  to  continue  to 
require  repetitive  detailed  inspections  to 
detect  cracked,  corroded,  or  stained 
collar  fittings  on  both  inboard  trailing 
edge  flaps;  and  follow-on  corrective 
actions,  if  necessary.  The  new  action 
proposed  to  expand  the  applicability  in 
the  existing  AD,  and  would  add 
repetitive  inspections  for  discrepancies 
of  the  collar  fittings,  torque  tube,  and 
splined  bushings  on  both  inboard 
trailing  edge  flaps;  and  follow-on  and 
corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  One  commenter 
concurs  with  the  contents  of  the 
proposed  AD. 
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Request  Credi  for  Previously 
Accomplished  Inspections 

One  comme  iter  asks  for  credit  for 
accomplishme  at  of  the  inspections 
required  by  pa  -agraphs  (c)  and  (f)  of  the 
proposed  AD  \  efore  the  effective  date  of 
the  AD.  The  cc  mmenter  states  that  the 
information  sp  ecified  in  paragraph  (f) 
provides  instn  ctions  for  operators  that 
have  done  par;  graph  (c)  for  an  initial 
inspection  ant  follow-on  actions  if  the 
corrosion  inhibiting  compound  (CIC) 
Titanine  JC5A  las  been  used,  or  if  the 
type  of  CIC  tha  t  was  used  is  unknown. 
The  commente  r  states  that  there  are  no 
guidelines  for  inspection  of  airplanes  on 
whijth  BMS  3-  !7  CIC  was  used.  The 
. — eoitimenter  ad(  s  that  airplanes  on 
which  the  insp  ;ctions  were  done  in 
accordance  wit  i  Part  3  of  the  referenced 
service  bulletir  should  meet  the 
inspection  reqv  irements,  provided  that 
BMS  3-27  CIC  .vas  used  and  die 
repetitive  insp<  ctions  are  being  done  in 
lieu  of  the  term  inating  action. 

We  agree  wit  i  the  commenter  for  the 
reasons  provid(  d.  We  have  added  a  new 
paragraph  (g)  tc  this  final  rule  (and 
reordered  subsi  quent  paragraphs 
accordingly)  to  give  credit  for  the 
inspections  req  aired  by  paragraphs  (c) 
and  (f)  of  the  fii  lal  rule  done  before  the 
effective  date  o  the  AD,  under  the 
conditions  set  1  arth  by  the  commenter. 

Request  To  Ch<  nge  Paragraph  (a)(2) 


One  commenler 
(a)(2)  of  die 
add  the  option 
collar  fitting.  T 
a  serviceable  c 
corrosion-free, 
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serviceable 
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Request  To  Clarify  or  Remove 
Paragraph  (f) 


One 
(f)  of  die. 
clarification,  or 
proposed  AD. 
that  it  is  not  cl 
paragraph  (f)  is 
commenter 
that  paragraph 
understand  w 
required  by 
proposed  AD  is 
of  the  reference(  I 
singled  out.  Not 
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commenter  asks  that  paragraph 
propos  ed  AD  be  changed  for 
removed  from  the 
commenter  states 
which  "inspections" 
■eferencing,  and  the 
reit(  rates  the  contents  of 
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inspection  specified  is  the  spline  or  the 
collar  fitting  inspection.  The  commenter 
Adds  that  if  the  inspection  is  the  spline 
inspection,  it  will  cause  an  undue 
burden  on  the  operator  because  22 
airplanes  will  be  required  to  have  their 
flaps  removed  within  90  days. 

The  same  commenter  recommends 
that  paragraph  (f)  be  removed  ft-om  the 
proposed  AD  because  it  appears  to  be 
applicable  to  any  airplane  on  which 
paragraph  (c)  of  the  proposed  AD  has 
not  been  previously  complied  with,  and 
paragraph  (c)  requires  the  spline 
inspection.  The  commenter  adds  that, 
until  the  spline  inspection  is  done,  the 
120-day  collar  fitting  inspections  are 
being  done  and  any  discrepancies  will 
be  found  before  failure  occurs. 

We  agree  that  paragraph  (f)  of  the 
proposed  AD  needs  clarification; 
however,  we  do  not  agree  that  it  should 
be  removed.  W«  have  rewritten 
paragraph  (f)  of  the  final  rule  for  clarity 
and  defined  the  type  of  inspection 
required.  Revision  2  of  the  service 
bulletin  is  "singled  put"  because  it 
recommended  using  CIC  Titanine  JC5A, 
which  does  not  provide  adequate 
corrosion  protection  for  the  joints 
specified,  and  Revision  3  recommends 
refinishing  those  joints  with  CIC  BMS 
3-27  or  BMS  3-38,  which  does  provide 
adequate  corrosion  protection.  The 
definition  of  "the  most  recent 
inspection,"  as  specified  in  paragraph 
(f)  of  the  proposed  AD,  is  the  last  spline 
inspection  completed  as  of  the  effective 
date  of  the  AD.  In  addition,  we  have 
added  sub-paragraphs  (f)(1)  and  (f)(2)  to 
this  final  rule  to  add  an  optional 
inspection,  which  would  extend  the 
compliance  time  for  the  current 
inspection  to  6  years  and  adds  the 
option  of  doing  either  the  Part  1  (which 
is  not  as  extensive  as  Part  3)  or  the  Part 
3  inspection  within  3  years  after  the 
most  recent  inspection  done  in 
accordance  with  Revision  2  of  the 
service  bulletin,  or  within  90  days  after 
the  effective  date  of  this  AD.  This 
change  matches  the  compliance  tjme 
recommended  in  Revision  3  of  the 
referenced  service  bulletin,  and  also 
alleviates  any  undue  burden  to 
operators  caused  by  the  compliance 
time  specified  in  the  proposed  AD. 

Request  To  Change  Cost  Impact 

One  cpmmenter  estimates  the  tasks 
generated  by  the  inspections  specified 
in  the  proposed  AD  would  require  128 
work  hours  per  airplane  at  an  overall 
cost  of  $985,600.  The  commenter  states 
that  the  proposed  AD  specifies  2  work 
hours  for  the  current  inspections  and  2 
work  hours  for  the  new  inspections.  The 
commenter  notes  that  these  estimates 
are  substantially  lower  than  the  actual 


cost  impact.  The  commenter  also  states 
that  there  is  no  cost  specified  for  the 
spline  rework  or  replacement. 

We  agree  that  access  to  the  area  under 
the  inboard  trailing  edge  flaps  is  not  a 
task  normally  accomplished  during 
routine  maintenance,  as  the  flaps  are 
never  removed  during  such 
maintenance,  so  the  work  hours 
required  for  access  and  close  up  should 
be  added.  We  have  changed  the  work 
hours  for  the  spline  inspection  specified 
in  the  Cost  Impact  section  in  this  final 
nde  from  2  to  127  work  hours  (we 
estimate  an  additional  125  work  hours). 
We  also  have  reduced  the  number  of 
airplanes  specified  in  this  section  as  it 
has  changed  since  issuance  of  the 
proposed  AD.  We  do  not  agree  that  the 
work  hours  for  the  spline  rework  or 
replacement  should  be  added  to  the 
final  rule  as  this  is  an  on-condition 
action  that  would  be  done  only  if 
discrepancies  are  found.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  for  Editorial  Changes 

One  commenter  asks  for  the  following 
editorial  changes  to  the  proposed  AD: 

•  Change  the  service  bulletin 
reference  in  paragraph  (a)(3)  of  the 
proposed  AD  from  "Part  4"  to  "Figure 
4."  The  commenter  states  that  Part  4 
provides  spline  rework  instructions,  and 
Figure  4  provides  instructions  for  the 
external  corrosion  removal  for  the  collar 
fitting. 

We  agree  with  the  commenter,  as  we 
inadvertently  referenced  "Part  4" 
instead  of  "Figure  4"  in  paragraph  (a)(3) 
of  the  proposed  AD.  We  have  changed 
paragraph  (a)(3)  of  this  final  rule 
accordingly. 

•  Change  paragraph  (a){4)(ii)  of  the 
proposed  AD  to  reference  Part  3  of  the 
service  bulletin  as  follows  "*  *  * 
before  further  flight,  repair  the  corrosion 
in  accordance  with  Part  3  and  Part  4  of 
the  AccomplislMnent  Instructions  of 
Revision  3  of  the  service  bulletin 

'  *   *"  The  commenter  states  that  Part 
3  provides  procedures  for  spline 
component  removal  and  an  inspection 
required  before  accomplishing  the 
rework  in  Part  4  of  the  service  bulletin. 

We  agree  with  the  commenter  that 
paragraph  (a)(4)(ii)  of  the  proposed  AD, 
which  would  require  accdmplishment 
of  Part  2  and  repair  of  any  corrosion  in 
accordance  with  Part  4,  should  be 
clarified.  Part  2  of  the  service  bulletin 
specifies  doing  Part  3  and  Part  4  if 
corrosion  of  the  collar  fittings  and 
torque  tube  is  found.  We  have  changed 
paragraph  (a)(4)(ii)  of  this  final  rule 
accordingly. 

•  Change  paragraph  (d)  of  the 
proposed  AD  to  add,  "*   *   *  refinish 
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and  reassemble  the  parts  in  accordance 
with  the  service  bulletin." 

We  agree  with  the  commenter  that 
paragraph  (d)  of  the  proposed  AD 
should  be  changed.  We  have  changed 
paragraph  (d)  of  this  final  rule,  for 
clarification  and  consistency,  to  state, 
"*   *   *  refinish  and  reassemble  the 
parts  with  liberal  coatings  of  corrosion- 
inhibiting  compound  (CIC)  BMS  3-27  or 
BMS  3-38,  in  accordance  with  the 
service  bulletin." 

•  Change  paragraph  (h)  of  the 
proposed  AD  to  explicitly  specify  line 
numbers  704,  719,  and  720,  and  change 
the  end  of  the  last  sentence,  for 
clarification,  to  read,  at  the  time 
specified  in  paragraph  (g)  of  this  AD." 
The  commenter  states  that  this  change 
is  necessary  for  clarification  of  the 
applicability  and  compliance  time 
specified  in  this  paragraph.  The 
commenter  notes  that  paragraph  (h)  of 
the  proposed  AD  is  applicable  only  to 
those  three  airplanes  which  were 
assembled  with  BMS  3-27,  not  the  MIL- 
G-23827  grease,  after  the  proposed  AD 
was  issued.  The  commenter  adds  that 
without  this  change  operators  may  be 
confused  as  to  the  applicability  and  the 
exact  compliance  time. 

We  agree  with  the  commenter  that 
paragraph  (i)  of  the  final  rule  (paragraph 
(h)  of  the  proposed  AD)  should  be 
changed,  for  the  reasons  specified. 
Paragraph  (i)  of  this  final  rule  has  been 
changed  to  specify'  line  numbers  704, 
719,  and  720,  and  to  add,  "at  the  time 
specified  in  paragraph  (h)  of  this  AD" 
(paragraph  (g)  of  the  proposed  AD)  at 
the  end  of  the  last  sentence,  for  clarity. 

Conclusion  ' 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  691 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
293  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  98-22-12  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  afan  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  $120  per  airplane,  per  inspection 
cycle. 


The  new  inspections  and  refinishing 
that  are  required  by  this  AD  action  will 
take  approximately  127  work  hours 
(including  access  and  close  up)  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspections  and  refinishing  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $2,232,660,  or  $7,620  per  airplane, 
per  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary'  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  planning  time, 
or  time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulatory'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034."  February'  26,  1979):  and  (3) 
'will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  diis  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Si^jects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhority:  49  U.S.C.  lOtHg).  401 IH,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-10859  (63  FR 
57577,  October  28,  1998).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13228,  to  read  as 
follows: 

2003-14-09     Boeing:  .\mL'iuiinent  .19-1.1228. 
Uoclcet  2001  NM-.-ig-i-AU.  Supersede.s 
AD  98-22-12.  Amendmenl  .39-10859. 

Applirability:  Model  767  series  airplanes, 
line  numbers  1  through  749  inclusive, 
rertificaled  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applioabilily 
provision,  regardless  of  whether  it  has  Ijeen 
modified,  altered,  or  repaired  in  the  area 
subjec;t  to  the  requirements  of  this  AD.  For 
airplanes  thai  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)(l)  nf  this  AD. 
The  request  sliould  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/ionce;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  collar  fittings  on 
the  inboard  trailing  edge  flaps,  which  could 
result  in  separation  of  the  Hap  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-22- 
12 

Detailed  Inspections/Corrective  Actions 

(a)  For  airplanes  having  line  numbers  1 
through  721  inclusive,  except  as  provided  by 
paragraphs  (r)  and  (e)  of  this  AD:  Within  8 
years  since  the  date  of  manufacture  of  the 
airplane,  or  within  90  days  after  November 
12.  1998  (the  effective  date  of  AD  98-22-12. 
amendment  39-108.59),  whichever  occurs 
later;  perform  a  detailed  inspection  of  the 
collar  fittings  of  both  inboard  trailing  edge 
flaps  to  detect  cracks,  corrosion,  or  staining, 
in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-.57A0066.  Revision  1. 
dated  August  6,  1998:  or  Revision  3. 
including  Appendices  A  and  B.  dated 
December  19.  2001.  As  of  the  effective  date 
of  this  AD.  only  Revision  3  shall  be  used. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
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before  the  initial  inspection  required  by 
paragraph  (a)  of  this  AD,  meets  the 
inspection  requirements  in  paragraph  (a)  of 
this  AD. 

(d)  If  no  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (c)  or  (h)  of 
this  AD,  before  further  flight,  refinish  and 
reassemble  the  parts  with  liberal  coatings  of 
corrosion-inhibiting  compound  (GIG)  BMS  3- 
27  or  BMS  3-38,  in  accordance  with  the. 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-57A006r),  Revision  3, 
including  Appendices  A  and  B.  dated 
December  19.  2001:  and  repeat  the  inspection 
every  24.000  flight  cycles  or  12  years, 
whichever  is  first.  Accomplishment  of  this 
paragraph  terminates  the  repetitive 
inspections  required  bv  paragraph  (a)  of  this 
AD. 

(e)  If  any  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (c)  or  (h)  of 
this  AD.  before  further  flight,  do  the  actions 
specified  in  either  paragraph  (e)(1)  or  (e)(2) 
of  this  AD  in  accordance  with  the 
Accomplishment  Instructions  of  Bofeing  Alert 
Service  Bulletin  767-57A0066.  Revision  3. 
including  Appendices  A  and  B.  dated 
December  19.  2001.  Accomplishment  of  this 
paragraph  terminates  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(1)  Replace  the  affected  part  with  a  new 
part,  and  reassemble  the  joint  with  liberal 
coatings  of  GIG  BMS  3-27  or  BMS  3-38,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin.  Repeat 
the  applicable  inspection  specified  in 
paragraph  (c)  or  (h)  of  this  AD  every  24.000 
flight  cycles  or  12  years,  whichever  is  first. 

(2)  Rework  the  affected  part,  and 
rea.ssemble  the  joint  with  liberal  coatings  of 
GIG  BMS  3-27  or  BMS  3-38,  in  accordance 
with  the  Accomplishment  Instructions  of  the 
service  bulletin.  Repeat  the  applicable 
inspection  specified  in  paragraph  (c)  or  (h)  of 
this  AD.  as  specified  in  paragraph  (e)(2)(i). 
(p)(2){ii).  or  (e)(2)(iii)  of  this  AD.  as 
applicable. 

(i)  If  five  or  fewer  spline  lengths  are 
reworked  per  Figure  8  of  the  service  bulletin, 
repeat  the  inspection  every  24,000  flight 
cycles  or  12  years,  whichever  is  first. 

(ii)  If  more  than  five  spline  lengths,  but 
fewer  than  or  equal  to  the  maximum  number 
of  spline  lengths  allowed  per  Figure  8  of  the 
service  bulletin  are  reworked,  repeat  the 
inspection  every  12,000  flight  cycles  or  6 
years,  whichever  is  first. 

(iii)  If  more  than  the  maximum  number  of 
spline  lengths  allowed  per  Figure  8  of  the 
service  bulletin  are  reworked,  before  furthe? 
flight,  replace  the  splined  component  and 
repeat  yie  inspection  every  24.000  flight 
cycles  or  12  years,  whichever  is  first. 

Additional  Inspections  for  Airplanes 
Inspected  per  Revision  2  of  the  Service 
Bulletin 

(f)  For  any  airplane  on  which  the  spline 
inspection  was  done  in  accordance  with  Part 
3  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-57A0066, 
Revision  2.  dated  February  18,  1999;  and  on 
which  the  GIG  Tilanine  |G5A  was  used,  or 
the  maintenance  records  are  inconclusive  of 
the  type  of  GIG  used:  Do  the  applicable 


inspection  specified  in  Part  1  or  Part  3  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-57A0066.  Revision  3, 
including  Appendices  A  and  B.  dated 
December  19.  2001;  at  the  applicable  time 
specified  in  paragraph  (0(1)  or  (f)(2)  of  this 
AD. 

(1)  Within  3  years  after  the  last  spline 
inspection  done  in  accordance  with  Revision 

2  of  the  service  bulletin,  or  within  90  days 
after  the  effective  date  of  this  AD.  whichever 
is  later,  do  the  applicable  inspection 
specified  in  either  Part  1  or  Part  3  of  Revision 

3  of  the  service  bulletin.  Before  further  flight 
after  accomplishment  of  the  Part  1 
inspection,  do  the  applicable  follow-on 
actions  specified  in  paragraphs  (a)(1).  (a)(2). 
(a)(3).  and  (a)(4)  of  this  AD.  Before  further 
flight  after  accomfWi.shment  of  tne  Part  3 
inspection,  do  the  applicable  follow-on 
actions  specified  in  paragraphs  (d)  and  (e)  of 
this  AD. 

(2)  Within  6  years  after  the  last  spline 
inspection  done  in  accordance  with  Revision 
2  of  the  service  bulletin,  do  the  spline 
inspection  specified  in  Part  3  of  Revision  3 
of  the  service  bulletin,  unless  already 
accomplished  per  paragraph  (f)(1)  of  this  AD. 
Before  further  flight  after  accomplishment  of 
the  inspection,  do  the  applicable  follow-on 
actions  specified  in  paragraphs  (d)  and  (e)  of 
this  AD. 

Credit  for  Previously  Accomplished 
Inspections 

(g)  Accomplishment  of  the  spline 
inspection  of  the  collar  fittings,  torque  tube, 
and  splined  bushings  per  Part  3  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-57A0066,  Revision  2, 
dated  February  18,  1999;  and  on  which  the 
maintenance  records  are  conclusive  that  GIG 
Titanine  JGSA  was  not  used,  is  considered 
acceptable  for  the  initial  inspections  required 
by  paragraphs  (c)  and  (h)  of  this  AD. 

Airplarres  Assembled  With  BMS  3-27 

(h)  For  airplanes  having  line  numbers  704, 
719,  720,  722,  and  724  through  749  inclusive; 
and  for  the  left-hand  side  of  the  airplane  on 
line  number  716:  Within  12  years  since  the 
date  of  manufacture  of  the  airplane,  or  within 
24,000  flight  cycles  after  the  effective  date  of 
this  AD,  whichever  is  first:  do  a  spline 
inspection  of  the  collar  fittings,  torque  tube, 
and  splined  bushings  for  discrepancies 
(including  cracks,  fractures,  corrosion, 
corrosion  pits,  and  light  wear).  Do  the 
inspection  in  accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-57A0066,  Revision  3, 
including  Appendices  A  and  B,  dated 
December  19,  2001;  then,  before  further 
flight,  do  the  applicable  actions  specified  in 
either  paragraph  (d)  or  (e)  of  this  AD. 

(i)  For  airplanes  having  line  numbers  704, 
719,  and  720:  If  the  initial  inspection 
required  by  paragraph  (a)  of  this  AD  has  not 
been  done  as  of  the  effective  date  of  this  AD, 
operators  may  do  the  inspection  required  by 
paragraph  (h)  of  this  AD  in  lieu  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  at  the  time  specified  in  paragraph  (h)  of- 
this  AD. 
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Use  of  Titanine  JC5A  Prohibited 

(j)  As  of  the  effective  date  of  this  AD,  no 
person  shall  use  the  GIG  Titanine  IG5A  on 
the  collar  fittings,  torque  tube,  and  splined 
bushings  on  any  airplane. 

Alternative  Methods  of  Compliance 

(k)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-22-12,  Amendment  39-10859,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 


Special  Flight  Permits 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21. IM 
of  the  Federal  Aviation  Regulations  (14  CFT? 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  a<:i:omplished. 

Incorporation  by  Reference 

(m)  Unless  otherwise  provided  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-57A0066. 
Revision  1.  dated  August  6.  1998:  or  Boeing 
Alert  Service  Bulletin  767-57.A0066. 
Revision  3.  including  .Appendices  A  and  B, 
dated  December  19.  2001. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  7R7-57A00r>6. 
Revision  3.  in(  luding  Appendices  A  and  B. 
dated  U(H;ember  19.  2001.  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.G.  552(a)  and  1  GFR  part  51. 

(2)  The  iriiiorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  7B7-57A0066. 
Revision  1.  dated  .August  6.  1998.  as  listed  in 
the  regulations,  was  appro\  ed  previously  by 
the  Director  of  the  Federal  Register  as  of 
November  12.  1998  (63  FR  57577.  October 
28,  1998). 

(3)  Copies  may  be  obtained  from  Boeing 
Gornmercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Gopies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Offic:e  of  the  Federal 
Register,  800  North  Gapitol  Street,  NW.,  suite 
700.  Washington.  DG. 

Effective  Date 

(n)  This  amendment  bec;omes  effective  on 
August  22.  2003. 

Issued  in  Renton.  Washington,  on  July  7, 
2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\ice. 

|FR  Doc.  03-17692  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-401-AD;  Amendment 
39-13233;  AD  2003-14-14] 

RIN2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR72  series  airplanes,  that  requires 
installing  brackets  and  ramps  under 
floor  panels  between  frames  23C  and 
23D  and  installing  wire  bundles  on  the 
ramps.  The  actions  specified  by  this  AD 
are  intended  to  prevent  chafing  damage 
to  the  electrical  wire  cables,  which 
could  lead  to  an  electrical  short  circuit 
and  potential  for  a  fire  under  the  floor 
panels.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  August  22,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  22. 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale.  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina.  Aerospace  Engineer. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2125; 
faxH25)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR72  series  airplanes  was 
published  in  the  Federal  Register  on 
April  11,  2003  (68  FR  17755).  That 
action  proposed  to  require  installing 
brackets  and  ramps  under  floor  panels 
between  frames  23C  and  2  3D  and 
installing  wire  bundles  on  the  ramps. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  die 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed 

Changes  to  14  CFR  Part  39/Eflfect  on  the 
AD 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate" 
used  in  these  calculations  from  560  to 
565  per  work  hour.  The  economic 
impact  information  below  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

The  FAA  estimates  that  65 
Aerospatiale  Model  ATR  72  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  565  per  work  hour.  Required  parts 
will  cost  approximately  51,844  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  5145.210.  or  52.234  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
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List  of  Subiect!  in  14  CFR  Part  39 

Air  transpor  at 
safety,  Incorpo  rat 
Safety. 

Adoption  of  thk  Amendment 


ion.  Aircraft,  Aviation 
ion  by  reference. 


pursuant  to  the  authority 
by  the  Administrator, 

Administration 
of  the  Federal  Aviation 
CFR  part  39)  as  follows: 


PART  39— AIRVVORTHINESS 
DIRECTIVES 


citation  for  part  39 
as  follows: 
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ess  of  whether  it  has  been 

altered,  or  repaired  in 
the  requirements  of  this 
that  have  been  modified, 
so  that  the  performance 


fiid 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inchide 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  damage  to  the  electrical 
wire  cables,  which  could  lead  to  an  electrical 
short  circuit  and  potential  for  a  fire  under  the 
floor  panels,  accomplish  the  following: 

Installation 

(a)  Within  12  months  after  the  effective 
date  of  this  A.D,  perform  the  actions  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  per 
the  Accomplishment  Instructions  of  Avions 
de  Transport  Regional  (ATR)  Service  Bulletin 
ATR72-92-1006,  dated  September  28,  2001. 

(1)  Install  brackets  and  ramps  under  floor 
panels  between  frames  23C  and  23D. 

(2)  Install  wire  bundles  on  the  ramps. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Avions  de  Transport  Regional  Service 
Bulletin  ATR72-92-1006,  dated  September 
28,  2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CF^  part  51.  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA^  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001-505- 
059(B),  dated  October  17,  2001. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
August  22,  2003. 


Issued  in  Renton,  Washington,  on  July  8, 
2003. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-17774  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-28O-AD;  Amendment 
39-13232;  AD  2003-14-13] 

RIN212a-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes  and 
Model  ATR72  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42-200,  -300,  -320,  and  -500  series 
airplanes;  and  Model  ATR72  series 
airplanes;  that  requires  replacement  of  a 
certain  Automatic  Takeoff  Power 
Control  System  (ATPCS)  test  selector 
switch  with  a  different  test  selector 
switch.  This  action  is  necessary  to 
prevent  shorting  of  a  contact  in  the 
ATPCS  test  selector  switch  due  to 
abnormal  wear  of  contact  surfaces, 
which  could  result  in  dual  engine 
power  drop  with  associated  loss  of  both 
alternating  current  wild  and  main 
hydraulic  power  during  ground 
maneuvers,  and  conseqtient  reduced 
controllability  of  the  airplane  and 
increased  flightcrew  workload.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  August  22,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  22, 
2003. 

ADDRESSES:  The  servic«rfnformation 
referenced  in  this  AD  may  be  obtained 
fi'om  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
J601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
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International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR42-200,  -300,  -320,  and 
-500  series  airplanes;  and  Model  ATR72 
series  airplanes;  was  published  in  the 
Federal  Register  on  April  1,  2003  (68  FR 
15682).  That  action  proposed  to  require 
replacement  of  a  certain  Automatic 
Takeoff  Power  Control  System  (ATPCS) 
test  selector  switch  with  a  different  test 
selector  switch. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/ECfect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  per 
work  hour  to  $65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Cost  Impact 

The  FAA  estimates  that  133  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Required  parts  will  cost  approximately 
$536  per  airplane.  Based  on  fliese 


figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$105,868,  or  $796  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiires  typically  do  not  include    • 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  er  time  necessitated  by 
other  administrative  actions. 

Regidatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132.    . 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  -  . 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-13     Aerospatiale:  Amendment  39- 
13232.  Docket  2001-NM-280-AD. 

Applicability:  Model  ATR42-200,  -300, 
-320,  and  -500  series  airplanes:  and  Model 
ATR72  series  airplanes;  certificated  in  any 
category;  equipped  with  IPP  )ANCO 
Automatic  Takeoff  Power  Control  System 
(ATPCS)  test  selector  switch,  part  number  (P/ 
N)  ACE  0002;  except  those  airplanes  having 
received  modification  5162  in  production 
and  on  which  no  replacement  of  the  ATPCS 
lest  selector  switch  has  been  performed 
afterwards. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area -subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  shorting  of  a  contact  in  the 
ATPCS  test  selector  switch  due  to  abnormal 
wear  of  contact  surfaces,  which  could  result 
in  dual  engine  power  drop  with  associated 
loss  of  both  alternating  current  wild  and 
main  hydraulic  power  during  ground 
maneuvers,  and  consequent  reduced 
controllability  of  the  airplane  and  increased 
flightcrew  workload,  accomplish  the 
following: 

Replacement 

(a)  Within  5  years  after  the  effective  date 
of  this  AD,  replace  the  IPP  JANCO  ATPCS 
test  selector  switch  having  P/N  ACE  0002  on 
panel  114VU  (FIN  22KF)  with  an  lEC 
Electronique  test  selector  switch  having  P/N 
097-037-00,  per  Avions  de  Transport 
Regional  Service  Letter  ATR42-61-5012  (for 
Model  ATR42  series  airplanes)  or  ATR72- 
61-6008  (for  Model  ATR72  series  airplanes), 
both  dated  April  23,  2002;  as  applicable. 

Parts  Installation 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  IPP  lANCO  ATPCS 
test  selector  switch,  P/N  ACE  0002,  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  cojTipliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
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DEPARTMEIIT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  :J9 

[Docket  No.  20O1-NM-5O-AD;  Amendment 
39-13236;  AD  2003-14-17] 

RIN2120-AA6I 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

agency:  Federal  Aviation 
Administratiiin,  DOT. 


ACTION:  Final 


summary:  Th 
new  airworthln 
applicable  to 


rule. 


s  amendment  adopts  a 

ess  directive  (AD), 
certain  Bombardier  Model 


CL-600-2B19  (Regional  Jet  Series  100  & 
440)  airplanes,  that  requires  the 
installation  of  protective  tape  on  the  fire 
and  overheat  control  unit  located  in  the 
flight  compartment.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fluid  contamination  inside  the 
fire  and  overheat  control  unit,  which 
could  result  in  a  false  fire  alarm  and 
/Consequent  emergency  landing.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  August  22.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  22. 
2|p3. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centreville,  Montreal,  Quebec 
H3C  3G9.  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor.  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Delisio.  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch,  ANE- 
171.  FAA.  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  series  airplanes 
was  published  in  the  Federal  Register 
on  August  23.  2001  (66  FR  44326).  That 
action  proposed  to  require  the 
installation  of  protective  tape  on  the  fire 
and  overheat  control  unit  located  in  the 
flight  compartment. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Credit  Work  Done  per  Prior 
Service  Bulletin  Version 

Bombardier  Alert  Service  Bulletin 
A601R-26-017.  Revision  "A."  dated 
September  8.  2000.  was  cited  in  the 
proposed  AD  as  the  appropriate  source 


of  service  information  for  the  proposed 
actions.  One  commenter,  an  operator, 
requests  that  the  proposed  AD  be 
revised  to  consider  accomplishment  of 
the  actions  specified  in  the  original 
issue  of  the  service  bulletin  (dated 
August  4,  2000)  to  also  be  acceptable  for 
compliance  with  the  requirements  of  the 
AD.  The  commenter  reports  that  all  of 
its  97  airplanes  have  been  modified  in 
accordance  with  the  original  issue  of  the 
service  bulletin. 

The  FAA  agrees.  Both  the  original 
issue  and  Revision  "A"  of  the  service 
bulletin  specify  installing  protective 
tape  on  the  external  cover  of  the  fire  and 
overheat  control  unit  located  in  the 
flight  compartment;  the  original  issue  of 
the  service  bulletin  included  an  action 
for  specifically  installing  protective  tape 
over  the  connectors.  The  connectors 
were  later  determined  to  be  adequately 
sealed  to  prevent  liquid  ingress  to  the 
control  unit;  Revision  "A"  was  then 
issued  to  remove  the  action  of  taping  the 
coiuiectors.  However,  taping  the 
connectors  does  not  degrade  the  level  of 
safety,  so  airplanes  modified  with  the 
additional  protective  tape  would  also  be 
in  full  compliance  with  the 
requirements  of  this  AD.  The  final  rule 
has  been  revised  to  add  new  paragraph 
(b),  which  provides  credit  for  actions 
done  in  accordance  with  the  original 
issue  of  the  service  bulletin. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Changes  to  14  CFR  Part  39/EfFect  on  the 
Proposed  AD 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  proposed 
AD  regarding  that  material. 

Change  to  Airplane  Identification 

The  identity  of  the  affected  airplanes 
has  been  changed  in  this  final  rule  to 
more  accurately  reflect  the  listing  on  the 
type  certificate  data  sheet  for  affected 
airplanes. 
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Cost  Impact 

The  FAA  estimates  that  160  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $9,600,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  opejator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitatjed  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  thaStates. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar>' 26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  foUovvs: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citationior  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  401 13.  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-17    Bombardier,  Inc.  (Formerly 
CanadairJ:  Amendment  39-13236. 
Docket  2001-NM-50-AD. 

Applicability:  Model  CL-600-2B19 
(Regional  let  Series  100  &  440)  airplanes,  as 
listed  in  Bombardier  Alert  Service  Bulletin 
A601R-26-017.  Revision  'A,'  dated 
September  8,  2000:  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fluid  contamination  inside  the 
fire  and  overheat  control  unit,  which  could 
result  in  a  false  fire  alarm  and  consequent 
emergency  landing,  accomplish  the 
following: 

Installation  of  Protective  Tape 

(a)  Within  250  flight  hours  or  30  days  after 
the  effective  date  of  this  AD.  whichever 
occurs  first,  install  protective  tape  on  the 
external  cover  of  the  fire  and  overheat  control 
unit  located  in  the  flight  compartment  per 
Bombardier  Alert  Service  Bulletin  A601R- 
26-017.  Revision  'A.'  dated  September  8, 
2000. 

(b)  Installation  of  protective  tape  on  the 
external  cover  of  the  fire  and  overheat  control 
in  the  flight  compartment,  done  before  the 
effective  date  of  this  AD  per  Bombardier 
Alert  Service  Bulletin  A601R-26-017,  dated 
August  4,  2000.  is  acceptable  for  cxjmpliance 
with  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager.  New  York  Aircraft  Certification 
Office  (AGO),  FAA  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Incorporation  by  Reference 

(d)  Unless  otherwise  provided  in  this  AD: 
The  actions  must  be  done  in  accordance  with 
Bombardier  Alert  Service  Bulletin  AOOlR- 
26-017,  Revision  'A,'  dated  September  8, 
2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc..  Canadair,  Aerospace 
Group.  P.O.  Box  6087,  Station  Centreville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW..  Renton,  Washington:  or  at  the  FAA, 
New  York  Aircraft  Certification  Office.  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  SUeet,  NW.,  suite  700, 

-Washington.  DC. 

Note:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  GF- 
2000-35,  dated  December  14,  2000. 


Effective  Date 

(e)  This  amendment  becomes  effective 
on  August  22,  2003. 

Issued  in  Renton,  Washington,  on  July  9. 
2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice' 

jKR  Doc.  03-17816  Filed  7-17-03:  8:45  am) 
BILUNG  CODE  491 0-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-391-AD;  Amendment 
39-1 3241 ;  AD  2003-1 4-22  ] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-102,  -103,  -106,  -201, 
-202,  -301,  -311,  and  -315  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8-102.  -103.  -106.  -201.  -202. 
-301,-311.  and  -315  airplanes.  This  AD 
requires  modification  of  the  No.  3 
electrical  equipment  panel  behind  the 
avionics  rack,  and  modification  of  the 
No.  2  propeller  de-ice  timer.  This  action 
is  necessary  to  prevent  incorrect  altitude 
information  transmitted  by  the  Mode  S 
transponder  and  simultaneous  loss  of 
the  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS).  and 
increasing  the  possibility  of  an  air  traffic 
conflict.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  August  22.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  22. 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  123  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street.  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
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will  be  minimal.  Based  on  these  figures, 
the  cost  impact  of  this  modification  on 
U.S.  operators  is  estimated  to  be 
$51,220,  or  $260  per  airplane. 

It  will  take  about  2  work  hours  per 
airplane  to  modify  the  No.  2  propeller 
de-ice  timer,  at  an  average  labor  rate  of 
$65  per  work  hour.  The  cost  for  required 
parts  will  be  minimal.  Based  on  these 
figures,  the  cost  impact  of  this 
modification  on  U.S.  operators  is 
estimated  to  be  $25,610,  or  $130  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
'incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi'om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-22  Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-13241. 
Docket  2001-NMt391-AD. 

Applicability:  Model  DHC-8-102,  -103,  ' 
-106,  -201.  -202.  -301.  -311,  and  -315 
airplanes:  certificated  iij  any  category:  having 
serial  numbers  003  through  559  inclusive. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incorrect  altitude  information 
transmitted  by  the  Mode  S  transponder  and 
simultaneous  loss  of  the  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS).  and 
increasing  the  possibility  of  an  air  traffic 
conflict,  accomplish  the  following: 

Modifications 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  the  actions  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Modify-  the  No.  3  electrical  equipment 
panel  behind  the  avionics  rack  (including 
changing  the  spacer  lengths  for  the 
installation  of  the  propeller  timer  units  and 
the  main  harness  run,  and  securing  the 
wiring  and  harness  in  close  proximity  by 
installing  5  tie  wraps  to  avoid  fouling 
conditions)  per  Bombardier  Service  Bulletin 
8-34-200,  dated  )une  26,  2001. 

(2)  Modify  the  No,  2  propeller  de-ice  timer 
(including  replacing  the  existing  spacers  that 
support  the  timer  with  shorter  spacers)  per 
Bombardier  Service  Bulletin  8-30-36,  dated 
)uly  13,  2000. 

Ahernative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager.  New  York  Aircraft  Certification 
Office  (ACQ),  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Incorporation  by  Reference 

(c)  The  actions  must  be  done  in  accordance 
with  Bombardier  Service  Bulletin  8-30-36, 
dated  July  13,  2000:  and  Bombardier  Service 
Bulletin  8-34-200,  dated  )une  26,  2001;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division.  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office. 
10  Fifth  Street,  Third  Floor,  Valley  SUeam, 
New  York;  or  at  the  Office  of  the  Federal 
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Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-38.  dated  October  11.  2001. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
August  22.  2003. 

Issued  in  Renton.  Washington,  on  luly  11. 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 

[FR  Doc.  03-18083  Filed  7-17-03:  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-205-AO;  Amendment 
39-13229;  AD  2003-14-10] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
200  and  -300  series  airplanes.  This 
action  requires  modification  of  the  wire 
bundles  of  the  video  control  center 
(VCC)  of  the  passenger  address  and 


entertainment  system,  and  an 
operational  test  if  necessary.  This  action 
is  necessar\'  to  prevent  chafing  of  the 
wire  bundles  of  the  VCC  against  the 
rudder  and/or  elevator  control  cables, 
which  could  result  in  arcing  of  the  wires 
in  the  wire  bundles  and  severing  of  the 
cables.  Severed  cables,  if  combined  with 
an  engine-out  during  takeoff,  or  a  high 
crosswind  during  takeoff  or  landing, 
could  result  in  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  August  4,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  4, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  16,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
205-AD,  1601  Lind  Avenue.  SW.,     . 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  tfirough  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomiTient@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-205-AD"  in  the 
subject  line  and  need  not  be  submftted 
in  triplicate.  Comments  sent  via  the 


Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Mudrovich.  Aerospace 
Engineer.  Svstems  and  Equipment 
Branch.  ANM-130S.  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6477; 
fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION:  During 
post-delivery  modifications  of  certain 
Boeing  Model  767-200  and  -300  series 
airplanes,  the  manufacturer  found  that 
the  rudder  cables  and  the  First  Officer's 
elevator  control  cables  may  come  in 
contact  with  the  video  control  center 
(VCC)  wires,  which  could  result  in 
possible  chafing  and  subsequent  arcing 
of  the  wires  in  the  wire  bundles  and 
severing  of  the  cables.  Severed  cables,  if 
combined  with  an  engine-out  during 
takeoff,  or  a  high  crosswind  during 
takeoff  or  landing,  could  result  in 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved  the 
following  Boeing  alert  service  bulletins: 


Service  bulletin 


Revision  level 


Date 


Model 


767-23A0147,  including  Appendix  A 

767-23A0154  

767-23A0155,  including  Appendix  A 
767-23A0156,  Including  Appendix  A 

767-23A0157  


Original 

Original 

Original  i  March  29.  2001 

Original  I  April  19.2001 

Original  


April  6,  2000 I  767-300 

March  15,  2001  767-300 

767-300 
767-200. 
-300 
May  3,  2001 i  767-300 


These  service  bulletins  describe 
procedures  for  modification  of  the  wire 
bundles  of  the  VCC  of  the  passenger 
address  and  entertainment  system.  The 
modification  includes,  but  is  not  limited 
to,  installation  of  a  wiring  shroud  and 
associated  hardware  between  the  VCC 
master  control  unit  wiring  and  the  flight 
control  cables;  re-routing  of  the  VCC 
wire  bundles  above  the  flight  control 
pulley  box;  and  replacement  of  existing 
clamps  with  new-  clamps;  as  applicable. 
Service  bulletins  767-23A0154  and 
767-23A0157  also  describe  procedures 
for  an  operational  test  after 


accomplishment  of  the  modification. 
Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  future, 
this  AD  is  being  issued  to  prevent 
chafing  of  the  wire  bundles  of  the  VCC 


against  the  rudder  and/or  elevator 
control  cables,  which  could  result  in 
arcing  of  the  wires  in  the  wire  bundles 
and  severing  of  the  cables.  Severed 
cables,  if  combined  with  an  engine-out 
during  takeoff,  or  a  high  crosswind 
during  takeoff  or  landing,  could  result 
in  reduced  controllability  of  the 
airplane.  This  AD  requires  modification 
of  the  wire  bundles  of  the  VCC  of  the 
passenger  address  and  entertainment 
system.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
applicable  ser\'ice  bulletin  described 
previously,  except  as  discussed  below. 
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2002.  the  FAA  issued  a 

14  CFR  part  39  (67  FR 
,  2002),  which  governs  the 
directives  system. 

now  includes  material 
altered  products,  special 
and  alternative  methods 

Because  we  have  now 
material  in  part  39,  we  no 

include  it  in  each 

however,  this  AD 
office  authorized  to 
methods  of 


approve  alternative 
compliance. 

Revised  Labo  r  Rate 

We  have  re  ,'iewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  :osts  to  operators.  To 
account  for  v,  rious  inflationary  costs  in 
the  airline  in(  ustry,  we  find  it  necessary 
to  increase  th  ?  labor  rate  used  in  these 
calculations  f  om  S60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,   lelow,  has  been  revised  to 
reflect  this  in  :rease  in  the  specified 
hourly  labor  ipte. 

Cost  Impact 

None  of  the 
action  are  on 
airplanes  inc 
of  this  rule 
non-U.S. 
registry; 
affected  by  th 
FAA  consi 
necessary  to 
condition  is 
any  of  these  s 


lide 


currer 


airplanes  affected  by  this 
he  U..S.  Register.  All 
ed  in  the  applicability 
ntly  are  operated  by 
operators  under  foreign 
therefore,  they  are  not  directly 
s  AD  action;  However,  the 
that  this  rule  is 
€  nsure  that  the  unsafe 
a  idressed  in  the  event  that 
ibject  airplanes  are 


imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  required  modification, 
at  an  average  labor  rate  of  $65  per  work 
hour.  Parts  cost  would  be  between  $64 
and  $915  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  would 
be  between  $194  and  $1,045  per 
airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closmg  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-205-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Theirefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 13.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-10     Boeing:  Amendment  39-13229. 
Docket  2002-NM-205-AD. 
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Applicability:  This  AD  applies  to  the 
airplanes  listed  in  Table  1  of  this  AD,  '  -. 

certificated  in  any  category:  • 

Table  1 .— AppLiCABiurv 


Model— 

As  listed  in— 

767-200,  -300  series  airplanes 

767-300  series  airplanes 

Boeing  Alert  Service  Bulletin  767-23A0156,  dated  April  19.  2001. 

Boeing  Alert  Service  Bulletins  767-23A0147,  dated  April  6.  2000;  767-23A0154.  dated  March 
15,  2001;  767-23A0155,  dated  March  29,  2001;  and  767-23A0157,  dated  May  3.  2001. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  wire  bundles  of 
the  video  control  center  (VCC)  against  the 
rudder  and/or  elevator  control  cables^ 
accomplish  the  following: 


Modification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Modify  the  wire  bundles  of  the 
VCC  of  the  passenger  address  and 
entertainment  system,  and  do  an  operational 

Table  2.— Service  Bulletins 


test  if  applicable,  per  the  Accomplishment 
Instructions  of  the  applicable  Boeing  alert 
service  bulletin  listed  in  Table  2  of  this  AD, 
as  follows: 


Model 


Service  bulletin 


Revision  level 


Date 


767-300  

767-300  

767-300  

767-200,  -300 

767-300  


767-23A0147,  including  Appendix  A 

767-23A0154  

767-23A0155,  including  Appendix  A 
767-23A0156.  including  Appendix  A 

767-23A0157  


Original April  6.  2000. 

Original '  March  15.  2001 

Original ......; March  29,  2001 

Original Apnl  300  19. 

2001 
Original May  3.  2001. 


Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39,19.  the 
Manager.  Seattle  Aircraft  Certification  Office. 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Incorporation  by  Reference 

(c)  The  actions  shall  be  done  in  accordance 
wilii  the  applicable  Boeing  alert  service 
bulletin  listed  in  Table  3  of  this  AD.  as 
follows: 

Table  3.— Service  Bulletins 


Sen/ice  bulletin 


Date 


767-23A0147.  including         '  April  6,  2000, 

Appendix  A, 

767-23A0154  |  March  15,  2001 

767-23A0155,  including  March  29.  2001. 

Appendix  A, 
767-23A0156,  including  April  19,  2001. 

Appendix  A,  ' 

767-23A0157 j  May  3,  2001. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5.52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  bo  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
August  4,  2003. 


Issued  in  Renton,  Washington,  on  )ulv  7. 
2003. 

All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  0,3-17(593  Filed  7-17-03:  8:4.5  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 


Bureau  of  the  Census 

15  CFR  Parts  50  and  80 

[Docket  Number  01 0828220-31 61  -02] 
RIN  0607-AA24 

Amendments  to  Age  Search 
Procedures 

AGENCY:  Bureau  of  the  Census, 
Department  of  Commerce. 
ACTION:  Notice  of  final  rulemaking. 

,  SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  issuing  this  final  rule 
to  clarify  and  revise  the  general 
information  requirements  pertaining  to 
its  Age  Search  Program.  The  Census 
Bureau  is  making  these  clarifications  to 
ensure  that  there  are  no 
misunderstandings  about  the  program 
requirements  as  a  result  of  ambiguous 
language.  The  intent  of  the  Census 
Bureau  in  taking  these  actions  is  to 
clarify  and  revise  processing 
requirements  and  legal  restrictions. 
EFFECTIVE  DATE:  August  18,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Grice,  Assistant  Division  Chief 
(Processing),  National  Processing 
Center,  U.S.  Census  Bureau.  1201  East 
10th  Street,  Room  247,  Building  66. 
Jeffersonville,  IN  47132,  bv  telephone 
on  (812)  218-3579,  or  by  fax  on  (812) 
218-3293, 

SUPPLEMENTARY  INFORMATION:  " 
Background 

The  age  and  citizenship  searching 
service  is  a  self-supporting  operation  of 
the  Census  Bureau  in  accordance  with 
Title  31,  United  States  Code,  Section 
9701.*Under  this  statute,  all  expenses 
incurred  in  the  retrieval  of  personal 
information  from  decennial  census 
records  and  the  preparation  of  census 
transcripts  are  covered  by  fees  paid  by 
individuals  who  request  this  service. 
The  Age  Search  census  transcript 
provides  proof  of  age  to  qualify 
individuals  for  social  security  or  other 
retirements  benefits,  proof  of  citizenship 
to  obtain  passports,  proof  of  family 
relationships  for  rights  of  inheritance,  or 
to  satisfy  other  situations  where  a  birth 
certificate  is  required  but  not  available. 
Census  records  also  are  considered  a 
valuable  tool  for  genealogical  research. 
The  1910  through  2000  censuses  in 
custody  of  the  Census  Bureau  are 
confidential  and  protected  from 
disclosure  by  Title  13,  United  States 
Code. 

On  September  17,  2001  (66  FR  48013), 
the  Census  Bureau  published  in  the 
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15  CFR  Part  80 

Census  data.  Population  census, 
Statistics. 

■  For  reasons  set  out  in  the  preamble,  15 
CFR  parts  50  and  80  are  amended  as 
follows: 

PART  50— SPECIAL  SERVICES  AND 
STUDIES  BY  THE  BUREAU  OF  THE 
CENSUS 

■  1.  The  authority  citation  for  15  CFR 
part  50  continues  to  read  as  follows: 

Authority:  Sec.  3,  49  Stat.  293,  as 
amended;  and  15  U.S.C.  192a.  Interprets  or 
applies  Sec.  1,  40  Stat.  1256,  as  amended; 
Sec.  1,  49  Stat.  292;  Sec.  8,  60  Stat.  1013,  as 
amended;  15  U.S.C.  192,  189a;  and  13  U.S.C. 
8. 

■  2.  Amend  §  50.1  by  revising  paragraph 
(d)  to  read  as  follows: 

§50.1    General. 

***** 

(d)  If  a  search  is  unsuccessful  and 
additional  information  for  a  further 
search  is  requested  by  the  Census 
Bureau,  such  information  must  be 
received  within  90  days  of  the  request 
or  the  case  will  be  considered  closed. 
Additional  information  received  after  90 
days  must  be  accompanied  by  a  new  fee 
and  will  be  considered  a  i^w  request. 

■  3.  Amend  §  50.5  by  revfsing  the 
following  note  on  the  chart  to  read  as 
follows: 

§  50.5    Fee  structure  tor  age  search  and 
citizenship  information. 


Note.  —The  $10.00  for  each  full  schedule 
requested  is  in  addition  to  the  $40.00 
transcript  fee. 

PART  80— FURNISHING  PERSONAL 
CENSUS  DATA  FROM  CENSUS  OF 
POPULATION  SCHEDULES 

■  1.  The  authority  citation  for  15  CFR 
part  80  continues  to  read  as  follows: 

Authority:  Sec.  1,  Pi^b.  L.  83-1158,  and  68 
Stat.  1013  (13  U.S.C.  8). 

■  2.  Amend  §  80.1  by  revising 
paragraphs  (c)  and  (g)  to  read  as  follows: 

§80.1    General  requirements. 

***** 

(c)  Requests  for  information  from 
decennial  census  of  population  records 
(herein  "Census  Information")  should 
be  made  available  on  Form  BC-600, 
which  is  available  from  offices  at  the 
Census  Bureau  in  Suitland,  Maryland 
20233,  and  Jeffersonville,  Indiana 
47131;  all  county  courthouses;  Social 
Seciarity  Administration  field  offices; 
post  offices;  and  Immigration  and 
Naturalization  Service  offices.  A  letter 
request — without  Form  BC-600 — will  be 


accepted  only  if  it  contains  the 
information  necessary  to  complete  a 
Form  BC-600.  No  application  will  be 
processed  without  payment  of  the 
required  fee  as  set  forth  in  15  CFR  50.5. 
***** 

(g)  Census  information  will  not  be 
furnished  to  another  person  unless  the 
person  to  whom  the  information  relates 
authorizes  such  release  in  the  space 
provided  on  the  Form  BC-600. 

Dated:  July  14,  2003. 
Charles  Louis  Klncannon, 

Director,  Bureau  of  the  Census. 

[PR  Doc.  03-18264  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

19  CFR  Part  101 
[CBP  Dec.  03—08] 

Expansion  of  the  Port  Limits  of 
Portland,  ME 

AGENCY:  Customs  and  Border  Protection, 
Homeland  Security. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  by 
extending  the  geographical  Jimits  of  the 
port  of  entry  of  Portland,  Maine,  to 
include  the  City  of  Auburn,  Maine.  This 
change  is  being  made  to  provide  better  . 
service  to  carriers,  importers,  and  the 
general  public. 

EFFECTIVE  DATE:  August  18,  2003. 
FOR  FURTHER  INFORMATION  OpNTACT:  John 
P.  Wagner,  Office  of  Field  Operations, 
(202) 927-3825. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  (68 
FR  1172)  on  January  9,  2003,  which 
•proposed  to  amend  §  101.3(b)(1), 
Customs  Regulations  (19  CFR 
101.3(b)(1)),  to  extend  the  geographical 
limits  of  the  port  of  entry  of  Portland, 
Maine,  to  include  the  City  of  Auburn  in 
order  to  provide  better  service  to 
carriers,  importers,  and  the  general 
public.  The  proposal  was  made  in  order 
to  include  the  City  of  Auburn  within  the 
port  limits  to  facilitate  the  clearance  of 
international  cargo  at  the  Aubuni 
hitermodal  Facility  ("AIF").  AlF  is  a 
rail/truck  intermodal  facility  with  a  high 
cube,  doublestack  intermodal  tertninal. 


Federal  Register /Vol.  68.  No.  138 /Friday,  July  18,  2003 /Rules  and  Regulations  42587 


Analysis  of  Comments 

Three  comments  were  received  in 
response  to  the  proposal.  All  three 
comments  strongly  supported  the 
inclusion  of  the  City  of  Auburn  in  the 
port  of  Portland,  Maine,  for  the 
purposes  of  international  trade 
facilitation  and  of  expanded  economic 
development  in  the  Auburn  area. 

According  to  the  comments,  the  AIF 
will  afford  the  Bureau  of  Customs  and 
Border  Protection  (CBP)  great  flexibility 
in  protecting  our  borders  against , 
terrorist  activities  when  conducting 
examinations  emd  clearance  of  cargo 
entering  the  United  States.  The 
expansion  of  the  port  of  Portland  will 
also  help  to  eliminate  needless  truck 
traffic  on  the  highway  system  by 
allowing  examinations  and  clearance 
closest  to  the  point  of  entry.  Trucks  will 
no  longer  need  to  travel  further  in 
bound  to  be  examined.  These  benefits 
are  in  addition  to  the  economic  boofet 
which  is  expected  to  o^ur  as  a  result 
of  the  port  expansion. 

Conclusion 

CBP  believes  that  the  expansion  of  the 
port  of  Portland,  Maine,  to  include  the 
City  of  Auburn  is  a  positive  step  in  the 
facilitation  of  the  processing  of 
international  cargo.  Accordingly,  CBP 
has  decided  to  proceed  with  the 
proposed  expansion. 

New  Port  Limits 

The  port  limits  of  the  port  of  entry  of 
Portland,  Maine,  are  expanded  to 
include  the  City  of  Auburn.  The 
territory  included  in  the  port  of  Portland 
is  as  follows: 

Portland,  Maine  and  the  territory 
embracing  the  municipalities  of 
Aubiun,  South  Portland,  Falmouth,  and 
Cape  Elizabeth,  in  the  State  of  Maine, 
and  Peak,  Long,  Cliff,  Cushing  and^ 
Diamond  Islands,  in  the  State  of  Maine. 

Authority 

This  change  is  being  made  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2,  66  and  1624. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

CBP  establishes,  expands  and 
consolidates  CBP  ports  of  entry 
throughout  the  United  States  to 
accommodate  the  volume  of  CBP-related 
activity  in  various  parts  of  the  country. 
Although  a  notice  was  issued  for  public 
comment  on  this  subject  matter,  because 
this  document  relates  to  agency 
management  and  organization,  it  is  not 
subject  to  the  notice  and  procedure 
requirements  of  5  U.S.C.  553. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 


Regulatory  Flexibility  Act  (5  U.S.C.601 
et.  seq.).  Agency  organization  matters 
such  as  this  port  expansion  are  not 
subject  to  Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendment  to  the  Regulations 

■  For  the  reasons  set  forth  above,  19  CFR 
part  101  of  the  Customs  Regulations  is 
amended  as  set  forth  below. 

PART  101— GENERAL  PROVISIONS 

■  1.  The  general  authority  citation  for 
part  101  and  the  specific  authority 
citation  for  §  101.3  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301,  19  U.S.C.  2,  66, 
1202  (General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States).  1623,  1624, 
and  1646a.  Sections  101.3  and  101.4  also 
issued  under  19  U.S.C.  1  and  58b. 
***** 

■  2.  In  the  list  of  ports  in  §  101.3(b)(1), 
under  the  state  of  Maine,  the  "Limits  of 
port"  column  adjacent  to  "Portland"  in 
the  "Ports  of  entry"  column  is  amended 
by  removing  the  citation  "E.O.  9297,  Feb. 
1,  1943  (8  FR  1479)"  and  by  adding  in 
its  place  "CBP  Dec.  03-08". 

Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

Dated:  July  14,  2003. 
Tom  Ridge, 

Secretary,  Department  of  Homeland  Security. 
[FR  Doc.  03-18172  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

19  CFR  Parts  101  and  122 
[CBP  Dec.  03-09] 

Customs  and  Border  Protection  Field 
Organization;  Fargo,  ND 

agency:  Customs  and  Border  Protection, 
Homeland  Security. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  and 


Border  Protection  (CBP)  by  establishing 
a  new  port  of  entry  at  Fargo,  North 
Dakota.  The  new  port  of  entry  includes 
Hector  International  Airport,  located  in 
the  city  of  Fargo,  Cass  County,  North 
Dakota,  which  is  currently  operated  as 
a  user-fee  airport:  and  a  portion  of  Clay 
County  in  Miimesota.  This  change  will 
assist  CBP  in  its  continuing  efforts  to 
provide  better  service  to  carriers, 
importers,  and  the  general  public. 
EFFECTIVE  DATE:  August  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Balaban.  Mission  Support, 
Office  of  Field  Operations,  Bureau  of 
Customs  and  Border  Protection,  (202) 
927-0031. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  its  continuing  efforts  to 
provide  better  service  to  carriers, 
importers,  and  the  general  public,  on 
December  2,  2002,  Customs  (then  under 
the  Department  of  the  Treasury) 
published  a  document  in  the  Federal 
Register  (67  FR  71510)  that  proposed  to 
amend  parts  101  and  122  of  the  Customs 
Regulations  (19  CFR  parts  101  and  122) 
to  establish  a  port  of  entry  at  Fargo, 
North  Dakota,  to  include  Hector 
International  Airport,  located  in  the  city 
of  Fargo,  Cass  County,  North  Dakota, 
which  is  currently  operated  as  a  user-fee 
airport,  and,  accordingly,  to  remove 
Hector  International  Airport  as  a  user- 
fee  airport.  As  well  as  including  Hector 
International  Airport,  the  port  limits  of 
Fargo  were  also  proposed  to  include  a 
portion  of  Clay  County  in  Mirmesota. 
The  proposed  change  of  status  for 
Hector  International  Airport  from  a 
user-fee  airport  to  being  included  within 
the  boundaries  of  a  port  of  entry  would 
subject  the  airport  to  the  passenger 
.   processing  fee  provided  for  at  19  U.S.C. 
58c(a)(5)(B). 

The  proposal  to  establish  Fargo,  North 
Dakota  as  a  port  of  entry  was  based  on 
Customs  analysis  of  the  following 
information: 

1.  Fargo  is  serviced  by  three  modes  of 
transportation: 

(a)  rail  (the  Burlington  Northern  Santa 
Fe  railroad); 

(b)  air  (at  Hector  International  Airport, 
two  passenger  carriers  (Northwest  and 
United  Express)  and  five  courier- 
delivery  carriers  (Air  Bourne  Express, 
Corporate  Express,  DHL,  FED  EX,  and 
UPS));  and 

(c)  highway  (two  U.S.  interstate 
highways:  1-29  and  1-94); 

2.  The  Fargo,  North  Dakota  area  has 

a  population  of  approximately  175,000, 
with  the  potential  to  increase  even 
further; 

3.  Regarding  the  five  actual  or 
potential  workload  criteria: 
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(a)  Hecto  r  International  Airport  had 

2.911  international  air  passengers  for  FY 

2001,  an  in:rease  of  61%  over  FY  2000; 

(b)  Hecto  r  International  Airport  had 
151  formal  consumption  entries  for  FY 
2001,  with  lo  single  company 
accounting  for  more  than  half  of  the 

entries;  and 
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port  of  entry  status  of  Fargo  after  the 
one-year  conditional  status  period. 
Hector  International  Airport's  status 
should  automatically  be  reverted  back  to 
a  user-fee  airport.  The  commenter  stated 
that  it  was  concerned  that  there  could 
be  a  lapse  in  Customs  services  if  the 
reapplication  language  contained  in  the 
Notice  was-strictly  followed.  The 
commenter  further  stated  that  Customs 
and  the  airport  authority  could 
coordinate  any  transition  procedures. 

CBP  Response 

CBP  concurs  with  this  comment. 
Accordingly,  the  terms  and  conditions 
in  the  Memorandum  of  Agreement 
between  CBP  and  the  airport  authority 
will  provide  for  the  procedure  by  which 
the  airport  may  again  be  designated  as 
a  user  fee  airport,  should  its  status  as  a 
port  of  entry  be  terminated. 

Comment 

The  same  commenter  stated  that  the 
description  of  the  proposed  port  of  entry 
limits  needed  to  be  adjusted  to  include  " 
more  of  the  Fargo-area  community  in 
North  Dakota  and  less  of  the  Clay 
County  area  in  Minnesota.  According  to 
the  commenter.  the  revised  geographical 
limits  for  the  new  Fargo  port  of  entry 
would  more  accurately  reflect  the  area 
served  by  Fargo's  processing  facilities 
and  Customs  personnel.  Accordingly, 
the  commenter  stated  that  the  port  of 
limit  boundaries  be  established  as 
follows: 

Eastern  boundary— The  proposed 
Eastern  boundary  of  the  port  of  entry  in 
Clay  County.  Minnesota,  needs  to  be 
moved  west  from  Clay  County  highway 
11  to  a  north-south  line  represented  by 
Clay  County  Road  78  south  of  U.S.  10 
and  Clay  County  Road  90  north  of  U  S 
10;     ' 

Southern  boundary—The  proposed 
Southern  boundary  of  the  port  of  entry 
in  both  North  Dakota  and  Minnesota 
needs  to  be  extended  south  from  U.S.     - 
Interstate  94  to  an  east-west  line  that  is 
in  accordance  with  64th  Avenue  South 
in  Fargo.  North  Dakota;  and 

Western  boundary— The  proposed 
Western  boundary  of  the  port  of  entry  in 
Cass  County.  North  Dakota,  needs  to  be 
extended  west  from  U.S.  Interstate  29  in 
Fargo  to  a  north-south  line  represented 
by  25th  Street  south  of  the  intersection 
of  U.S.  Interstate  29  and  U.S.  10  and 
26th  Street  north  of  the  intersection  of 
U.S.  Interstate  29  and  U.S.  10  in  West 
Fargo. 


Conclusion 

After  further  review  and 
consideration  of  this  matter,  CBP  has 
determined  that  a  port  of  entry  will  be 
established  at  Fargo — with  the 
geographical  limits  of  the  port  of  entr>' 
modified  as  discussed  in  this 
document— and  that  Hector 
International  Airport,  because  it  is 
within  the  limits  of  this  port  of  entry, 
will  no  longer  be  designated  as  a  user- 
fee  airport.  This  document  amends  the 
Customs  Regulations  to  reflect  this 
determination.  It  is  noted  that  the 
designation  of  Fargo  as  a  port  of  entry 
is  on  a  conditional  basis  for  one  year.  If, 
after  a  year,  it  is  determined  that  Fargo 
does  not  merit  port  of  entry  status,  a 
new  document  will  be  prejpared  for  the 
Federal  Register  removing  Fargo's 
designation. 

Limits  of  Port  of  Entry  Limits 

The  description  of  the  geographical 
limits  of  the  Fargo  port  of  entry  is  as 
follows: 
In  Cass  County,  North  Dakota: 
Northern  boundary,  Cass  County 
highway  20, 

Southern  boundary^  an  east-west  line 
in  accordance  with  64th  Avenue  South 
in  Fargo,  North  Dakota,  and 

Western  boundary,  a  north-south  line 
represented  by  25th  Street  south  of  the 
intersection  of  U.S.  Interstate  29  and 
U.S.  10  and  26th  Street  north  of  the 
intersection  of  U.S.  Interstate  29  and 
U.S.  10  in  West  Fargo. 
In  Clay  County,  Minnesota: 
Northern  boundary.  Clay  County 
highway  22. 

Southern  boundary,  an  east-west  line 
in  accordance  with  64th  Avenue  South 
in  Fargo,  Cass  County,  North  Dakota, 
and 

Eastern  boundary,  a  north-south  line 
represented  by  Clay  County  Road  78 
south  of  U.S.  10  and  Clay  County  Road 
90  north  of  U.S.  10. 

Authority 

This  amendment  is  promulgated 
pursuant  to  Customs  authority  under  5 
U.S.C.  301  and  19  U.S.C.  2,  66,  and 
1624. 


CBP  Response 

CBP  concurs  with  this  comment. 
Accordingly,  the  description  of  the 
geographical  limits  of  the  port  of  entry 
is  revised  as  stated  by  the  commenter. 


Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

• 

Although  Customs  solicited  public 
comments,  no  notice  and  public 
procedure  was  required  pursuant  to  5 
U.S.C.  553  because  this  matter  relates  to 
agency  management  and  organization. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Further,  matters  involving 
agency  management  and  organization 
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are  not  subject  to  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  dscument 
was  Gregory  R.  Vilders,  Attorney,  Office 
of  Regulations  and  Rulings,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Customs  ports  of  entry.  Exports, 
Imports,  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Shipments, 
User  fee  facilities. 

119  CFR  Part  122 

Administrative  practice  and 
procedure.  Air  carriers,  Aircraft, 
Airports,  Air  transportation. 
Commercial  aircraft.  Customs  duties 
and  inspection,  Freight,  Imports, 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

■  For  the  reasons  stated  above,  parts  101 
and  122  of  the  Customs  Regulations  (19 
CFR  parts  101  and  122)  are  amended  as 
set  forth  below: 

PART  101— GENERAL  PROVISIONS 

■  1.  The  general  authority  citation  for 
part  101  and  specific  authority  citation 
for  §  101.3  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2.  66, 
1202  (General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623,  1624, 
1646a;  Sections  1Q1.3  and  101.4  also  issued 
under  19  U.S.C.  1  and  58b; 
***** 

■  2.  In  §  101.3.  the  list  of  ports  in 
paragraph  (b)(1)  is  amended  by  adding, 
in  alphabetical  order,  under  the  State  of 
North  Dakota,  "Fargo"  in  the  "Ports  of 
entry"  column  and  "CBP  Dec.  03-"  in 
the  adjacent  "Limits  of  port"  column. 

PART  122— AIR  COMMERCE 
REGULATIONS 

■  3.  The  general  authority  citation  for 
part  122  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66. 
1431.  1433.  1436,  1448,  1459,  1590,  1594, 
1623.  1624.  1644.  1644a: 

***** 

■  4.  In  §  122.15,  the  list  of  user  fee 
airports  in  paragraph  (b)  is  amended  by 
removing  "Fargo,  North  Dakota"  in  the 
column  headed  "Location"  and,  on  the 
same  line,  by  removing  "Hector 
International  Airport"  in  the  column 
headed  "Name". 


Dated:  July  14,  2003. 

Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

Tom  Ri^e. 

SecKtary.  Department  of  Homeland  Security. 
|FR  Doc.  03-18174  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Change  of 
Sponsor;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  June  10,  2003  (68  FR  34533). 
The  document  amended  the  animal 
drug  regulations  to  reflect  a  change  of 
sponsor  for  two  approved  new  animal 
drug  applications  (NADAs)  from 
Anthony  Products  Co:  to  Cross 
Vetpharm  Group  Ltd.  The  document 
was  published  with  an  error.  This 
document  corrects  that  error. 

EFFECTIVE  DATE:  July  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  A.  Strong,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  the  FR 
Doc.  03-14547,  appearing  on  page 
34533  in  the  Federal  Register  of 
Tuesday,  June  10,  2003,  the  following 
correction  is  made: 

§522.1 696b    [Corrected] 

■  1.  On  page  34534,  in  the  second 
column,  the  last  line  in  the  amendatory 
language  for  §  522.1696b  Penicillin  G 
procaine  aqueous  suspension  is 
corrected  to  read  "010515,  053501, 
059130,  and  61623". 

Dated:  July  7.  2003. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  0.3-18161  Filed  7-17-03:  8:45  ami 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  556  and  558 
New  Animal  Drugs;  Laidlomycin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Alpharma  Inc.  The  supplemental  NADA 
provides  for  the  establishment  of  a 
tolerance  for  residues  of  laidlomycin  in 
cattle  liver.  The  previously  established 
acceptable  daily  intake  (ADI)  for  total 
residues  of  laidlomycin  is  also  being 
codified. 

DATES:  This  rule  is  effective  July  18, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 

S.  Dubbin.  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and'  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-0232,  e- 
mai\:  edubbin@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399. 
Fort  Lee,  NJ  07024,  filed  a  supplement 
to  NADA  141-025  for  use  of  CATTLYST 
(laidlomycin  propionate  potassium) 
Type  A  medicated  articles  used  to 
formulate  Type  C  medicated  feeds  for 
cattle.  The  supplemental  NADA 
provides  for  the  establishment  of  a 
tolerance  for  residues  of  laidlomycin  in 
cattle  livers.  FDA  is  also  taking  this 
opportunity  to  codify  the  previously 
established  ADI  for  total  residues  of 
laidlomycin.  The  supplemental  NADA 
is  approved  as  of  May  12,  2003,  and 
parts  556  and  558  (21  CFR  parts  556  and 
558)  are  amended  by  adding  new 
§  556.346  and  by  revising  §  558.305.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary'. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  ^plication    . 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
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cumuIativRJ  v  havo  a  significant  effect  on 
the  human  £  nvironment.  Therefore, 
neither  an  e  ivironmental  assessment 
nor  an  envir  jnmenlal  impact  statement 
is  required. 

This  rule  <  Ices  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  o  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congression;  1  review  requirements  in  5 
U.S.C.  801-{  08. 

List  of  Subje  :ts 

21  CFR  Part  J5ti 


dr  igs 


21  CFR  Part 

Animal 
■  Therefore, 
Drug,  and  Cufcmet 
authority  del 
of  Food  and 
Center  for  Veterinary 
parts  556  anc 
follows: 


Animal  dr  igs.  Foods. 


58 


Animal  feeds, 
inder  the  Federal  Food. 

ic  Act  and  under 
jgated  to  the  Commissioner 
'.  h'ugs  and  redelegated  to  the 
erinary  Medicine,  21  CFR 
558  are  amended  as 


PART  556-t6lERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 


■  1.  The  authi)rity 
part  556  cent 

.\uthority:  2 


■  2.  Section  I 
follows: 


.  citation  for  21  CFR 
nues  to  read  as  follows: 

U.S.C.  342.  300b.  371. 
5t6.346  is  added  to  read  as 


§556.346    LaiJiomycJn 

(aj  Accepta  ile 
ADI  for  total  i  a 
7.5  microgran 
weight  per  da 

(b)  Toleran 
parent  laidlom 
in  the  liver  (ti 
0.2  part  per  mi 


( p, 


PART  558— N 
USE  IN 


ANIMAL 


cri 


EW  ANIMAL  DRUGS  FOR 
FEEDS 


■  3.  Theauth 
part  558  conti|iues 

Authority:  21 

■  4.  Section  5J 
redesignating 
paragraphs  (diand 
new  paragrapl 


§558.305     Laid 


(c)  Tolerancfs 
chapter. 


Dated:  July  ". 
Stephen  F.  Sun 

Director.  Centurpo, 
[FR  Dor.  0.3-181 
BILLING  CODE  416<H01-S 


daily  intake  (ADI).  The 
sidues  of  laidlomycin  is 
s  per  kilogram  of  body 


The  tolerance  for 
ycin  (the  marker  residue) 
e  target  tissue)  of  cattle  is 
llion  (ppm). 


ty  citation  for  21  CFR 
to  read  as  follows: 

U.S.C.  ,360b.  371 

8.305  is  amended  by 
Jaragraphs  (c)  and  (d)  as 

(e);  and  by  adding 
(c)  to  read  as  follows: 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TO  9080] 

RIN  1545-BC47 

Reduction  of  Tax  Attributes  Due  to 
Discharge  of  Indebtedness 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 


omycin. 
.See  §556.346  of  this 


:003. 
lof, 

T  \  'eterinary  Medicinp. 
)2  Filed  7-17-03;  8:45  ami 


SUMMARY:  This  document  contains 
regulations  relating  to  the  reduction  of 
tax  attributes  under  sections  108  and 
1017  of  the  Internal  Revenue  Code. 
These  temporary  regulations  affect 
taxpayers  that  exclude  discharge  of 
indebtedness  income  from  gross  income 
under  section  108.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  in  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Date:  These  temporary 
regulations  are  effective  July  17,  2003. 
Applicability  Date:  These  temporary 
regulations  apply  to  discharges  of 
indebtedness  occurring  after  July  17 
2003.. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  M.  Kolish  (202)  622-7930  of  the 

Office  of  the  Associate  Chief  Counsel 

(Corporate)  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Debt  Discharge  Rules 

Pursuant  to  section  61{a)(12),  gross 
income  includes  income  from  the 
discharge  of  indebtedness  (COD 
income).  Section  108(a)(1),  which 
reflects  the  amendments  enacted  in  the 
Bankruptcy  Tax  Act  of  1980,  Public  Law 
96-589,  section  2,  94  Stat.  3389  (1980) 
(1980-2  C.B.  607),  however,  provides      i 
that,  where  the  discharge  occurs  in  a 
title  11  case,  where  the  taxpayer  is 
insolvent,  or  where  the  indebtedness  is 
"qualified  farm  indebtedness"  or 
"qualified  real  property  business 
indebtedness,"  gross  income  does  not 
include  any  amount  that  otherwise 
would  be  includible  in  gross  income  by 
reason  of  that  discharge  (in  whole  or  in 
part)  of  the  indebtedness  of  the 
taxpayer. 

Although  section  108(a)  excludes 
COD  income  from  gross  income  under 
those  circumstances,  section  108(b) 
requires  the  reduction  of  certain  tax 


attributes  in  an  amount  that  reflects  the 
amount  excluded  from  gross  income, 
thereby  generally  deferring,  rather  than 
permanently  eliminating,  the  inclusion 
of  COD  income.  Section  108(b)(2) 
requires  the  reduction  of  the  following 
tax  attributes  of  the  taxpayer  in  the 
following  order:  (A)  Net  operating 
losses;  (B)  general  business  credits:  (C) 
minimum  tax  credits:  (D)  capital  loss 
f:arryovers;  (E)  adjusted  basis  of 
property:  (F)  passive  activity  losses  and 
credit  carryovers:  and  (G)  foreign  tax 
credit  carryovers.  Section  108(b)(4)(A) 
provides  that  the  reductions  are  made 
•  after  the  determination  of  the  tax 
imposed  for  the  taxable  year  of  the 
discharge.  Section  108(b)(4)(B)  provides 
that  the  reductions  of  net  operating 
losses  and  capital  loss  carryovers  are 
made  first  in  the  loss  for  the  taxable  year 
of  the  discharge  and  then  in  the 
carryovers  to  such  taxable  year  in  the 
order  of  the  taxable  years  from  which 
each  such  carryover  arose.  If  the 
excluded  COD  income  exceeds  the  sum 
of  the  taxpayer's  tax  attributes,  the 
excess  is  disregarded  such  that  it  does 
not  result  in  income  or  have  other  tax 
consequences.  See  H.R.  Rep.  No.  96- 
833,  at  11  (1980). 

Instead  of  reducing  tax  attributes  in 
the  order  set  forth  in  section  108(b)(2), 
a  taxpayer  may  elect  under  section 
108(b)(5)  to  reduce  first  the  adjusted 
bases  of  depreciable  property  to  the 
extent  of  the  excluded  COD  income.  The 
amount  to  which  the  election  applies  is 
limited  to  the  aggregate  adjusted  basis  of 
the  depreciable  property  held  by  the 
taxpayer  as  of  the  beginning  of  the 
taxable  year  following  the  taxable  year 
in  which  the  discharge  occurs.  If  the 
adjusted  bases  of  depreciable  property 
are  insufficient  to  offset  the  entire 
amount  of  excluded  COD  income,  the 
taxpayer  must  then  reduce  any 
remaining  tax  attributes  in  the  order  set 
forth  in  section  108(b)(2).  Congress 
intended  the  election  under  section 
108(b)(5)  to  allow  debtors,  including 
debtors  in  bankruptcy,  to  account  for  a 
debt  discharge  amount  in  a  manner 
most  favorable  to  their  tax  situations. 
See  S.  Rep.  No.  96-1035,  at  10  (1980): 
H.R.  Rep.  No.  96-833.  at  9  (1980). 

Section  1017(a)  provides  that  when 
any  portion  of  COD  income  excluded 
from  gross  income  under  section  108(a) 
is  to  be  applied  to  reduce  basis,  then 
such  portion  shall  be  applied  to  reduce 
the  basis  of  any  property  held  by  the 
taxpayer  at  the  beginning  of  the  taxable 
year  following  the  taxable  year  in  which 
the  discharge  occurs.  Section  1017(b)(1) 
provides  that  the  amount  of  reduction 
under  section  1017(a),  and  the 
particular  properties  the  bases  of  which 
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are  to  be  reduced,  shall  be  determined 
under  regulations. 

The  Reorganization  Rules 

Section  368(a)(1)  defines  a 
reorganization  to  include  certain  types 
of  asset  acquisitions.  Under  section  361. 
a  corporation  that  is  a  party  to  a 
reorganization  recognizes  neither  gain 
nor  loss  when  it  exchanges  property,  in 
pursuance  of  the  plan  of  reorganization, 
solely  for  stock  or  securities  in  another 
corporation  that  is  a  party  to  the 
reorganization.  If  the  corporation 
receives  in  the  exchange  not  only  stock 
or  securities  permitted  to  be  received 
without  the  recognition  of  gain,  but  also 
other  property  or  money,  then  the 
corporation  may  be  required  to 
recognize  gain.  Under  section  362(b),  if- 
property  is  acquired  by  a  corporation  in 
connection  with  a  reorganization,  then 
the  basis  is  the  same  as  it  would  be  in 
the  hands  of  the  transferor,  increased  by 
the  amount  of  gain  recognized  to  the 
transferor  on  such  transfer. 

Section  332(a)  provides  that  a 
corporation  recognizes  no  gain  or  loss 
on  the  receipt  of  property  distributed  in 
complete  liquidation  lof  another 
corporation.  Section  337(a)  provides 
that  a  liquidating  corporation  recognizes 
no  gain  or  loss  on  the  distribution  to  the 
80-percent  distributee  of  any  property  in 
a  complete  liquidation  to  which  section 
332  applies.  Under  section  334(b)(1),  if 
property  is  received  by  a  corporate 
distributee  in  a  distribution  in  a 
complete  liquidation  to  which  section 
332  applies,  the  basis  of  such  property 
in  the  hands  of  such  distributee  is  the 
same  as  it  would  be  in  the  hands  of  the 
transferor.  However,  in  any  case  in 
which  gain  or  loss  is  recognized  by  the 
liquidating  corporation  with  respect  to 
such  property,  the  basis  of  such 
property  in  the  hands  of  such 
distributee  is  the  fair  market  value  of  the 
property  at  the  time  of  the  distribution. 

Section  381  provides  that  a 
corporation  that  acquires  the  assets  of 
another  corporation  in  a  distribution  to 
which  section  332  applies  or  in  a 
transfer  to  which  section  361  applies 
(but  only  if  the  transfer  is  in  connection 
with  certain  reorganizations  described 
in  sections  368(a)(1)(A).  (C),  (D),  (F).  or 
(G))  shall  succeed  to,  and  take  into 
account,  as  of  the  close  of  the  day  of 
distribution  or  transfer,  the  items 
described  in  section  381(c)  of  the 
distributor  or  transferor  corporation, 
subject  to  certain  conditions  and 
limitations.  Among  those  items 
described  in  section  381(c)  are  net 
operating  loss  carryovers,  capital  loss 
carryovers,  general  business  credits,  and 
minimum  tax  credits.  With  respect  to 
net  operating  loss  carryovers  and  capital 


loss  carryovers,  the  regulations  under 
section  381  reflect  that  the  acquiring 
corporation  succeeds  to  only  those 
carryovers  that  remain  after  the 
application  of  sections  172  and  1212 
and  their  carryforward  and  carryback 
provisions.  See  §§  1.381(c)(l)-l; 
1.381(c)(3)-l.  Furthermore,  those 
regulations  provide  that  the  acquiring 
corporation  succeeds  to  only  those 
general  business  credits  that  remain 
unused  by  the  transferor  corporation 
after  computing  its  taxable  income  for 
the  vear  of  the  transfer.  See 
§1.381(c)(23)-l.  Section  381(b)(1) 
provides  that,  except  in  the  case  of  an 
acquisition  in  connection  with  a 
reorganization  described  in  section 
368(a)(1)(F),  the  taxable  year  of  the 
distributor  or  transferor  corporation 
ends  on  the  date  of  distribution  or 
transfer. 

Interaction  Between  Debt  Discharge  and 
Reorganization  Rules 

Questions  have  arisen  regarding  the 
application  of  the  attribute  reduction 
rules  of  sections  108  and  1017  when  a 
transaction  described  in  section  381(a) 
ends  a  taxable  year  in  which  the 
transferor  excludes  COD  income  from 
gross  income.  If  section  108(b)(4)(A)  and 
section  1017  were  interpreted  to  require 
attribute  reduction  to  occur  after  the 
close  of  the  taxable  year  of  discharge 
and  after  the  transfer  of  assets  and 
carryover  of  items  described  in  section 
381(c),  then  arguably  no  attributes 
described  in  section  108(b)(2)  would  be 
available  for  reduction. 

Explanation  of  Provisions 

The  IRS  and  Treasury  Department 
believe  that  the  rule  of  section 
108(b)(4)(A)  prescribes  an  ordering  of 
calculations.  First,  section  108(b)(4)(A) 
requires  a  determination  of  the 
taxpayer's  tax  for  the  taxable  year  of 
discharge  in  order  to  identify  the 
amounts,  if  any.  of  the  tax  attributes 
described  in  section  108(b)(2)  that 
remain  available  for  reduction.  Second, 
section  108(b)(4)(A)  requires  the 
reduction  of  those  attributes.  This 
ordering  rule  affords  the  taxpayer  the 
use  of  certain  of  its  tax  attributes 
described  in  section  108(b)(2),  including 
any  losses  carried  forward  to  the  taxable 
year  of  discharge,  for  purposes  of 
determining  its  tax  for  the  taxable  year 
of  discharge,  before  subjecting  those 
attributes  to  reduction. 

Similarly,  the  IRS  and  Treasury 
believe  that  the  rule  of  section  1017 
prescribes  an  ordering  ol  calculations. 
The  Bankruptcy  Tax  Act  of  1980  reflects 
that  Congress  enacted  the  rule  of  section 
1017  "to  avoid  interaction  between 
basis  reduction  and  reduction  of  other 


attributes."  S.  Rep.  No.  96-1035,  at  14 
(1980);  H.  Rep.  No.  96-833,  at  11  (1980). 
Without  this  rule,  a  circular  calculation 
could  be  required.  The  taxpayer's  net 
operating  loss  for  the  year  of  the 
discharge  of  indebtedness  might  be 
based  in  part  on  the  amount  of  cost 
recover}'  deductions  allowec^  to  the 
taxpayer.  The  amount  of  cost  recovery 
deductions,  however,  would  depend  oi\ 
the  taxpayer's  basis  in  its  depreciable  or 
amortizable  property  at  the  end  of  the 
year.  Because  net  operating  losses  are 
reduced  by  excluded  COD  income  prior 
to  the  reduction  of  asset  basis  absent  an 
election  under  section  108(b)(5),  the 
amount  of  basis  required  to  be  reduced 
would  depend  on  the  amount  of  net 
operating  losses.  Reducing  the  basis  of 
property  held  by  the  taxpayer  at  the 
beginning  of  the  taxable  year  following 
the  taxable  year  in  which  the  discharge 
occurs  avoids  this  circularity. 

The  position  that  sections  108  and 
1017  require  the  reduction  of  attributes, 
including  the  basis  of  transferred  assets, 
in  cases  where  the  debtor's  taxable  year 
ends  with  a  transfer  of  assets  in  a 
transaction  described  in  section  381  is 
consistent  with  the  policies  underlying 
sections  108  and  1017  and  the  corporate 
reorganization  provisions,  including 
"deferring,  but  eventually  collecting 
within  a  reasonable  period,  tax  on 
ordinary  income  realized  from  debt 
discharge."  S.  Rep.  No.  96-1035,  at  10 
(1980).  For  example,  assume  that  a  debt 
of  corporation  X  is  discharged  in  a  title 
11  case.  X's  attributes  described  in 
section  108(b)(2)  consist  solely  of  basis 
in  property.  As  part  of  a  plan  of 
reorganization,  X  transfers  all  of  its 
assets  to  a  newly  formed  corporation,  Y, 
Under  section  368(a)(3)(C),  even  though 
the  transaction  also  qualifies  as  a 
reorganization  under  section 
368(a)(1)(F).  the  transaction  is  treated  as 
qualif>'ing  as  a  reorganization  only 
under  section  368(a)(1)(G).  If  sections 
108  and  1017  were  interpreted  to  not 
require  a  reduction  of  the  bases  of  the 
property  transferred,  X  would 
permanently  exclude  from  gross  income 
the  COD  income,  notwithstanding  that 
X  underwent  nothing  more  than  a  mere 
change  in  identity,  form,  or  place  of 
organization.  Accordingly,  consistent 
with  the  legislative  history  of  the 
Bankruptcy  Tax  Act' of  1980,  the  IRS 
and  Treasury  Department  believe  that 
the  basis  reduction  rules  of  sections  108 
and  1017  apply  to  property  of  a  debtor 
transferred  in  a  transaction  described  in 
section  381(a). 

The  legislative  history  of  the 
Bankruptcy  Tax  Act  of  1980  reflects  that 
Congress  specifically  anticipated  that 
amounts  that  carrj'  over  in  a  transaction 
described  in  section  381,  including  the 
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the  determination  of  tax  for  the  year  of 
the  discharge,  are  available  for 
reduction  under  section  108(b)(2). 

These  temporary  regulations  also 
clarify  that  the  tax  attributes  subject  to 
reduction  under  section  108(b)(2)  that 
are  carryovers  to  the  taxable  year  of  the 
discharge,  or  that  may  be  carried  back 
to  taxable  years  preceding  the  year  of 
the  discharge,  are  first  taken  into 
account  by  the  taxpayer  for  the  taxable 
year  of  the  discharge  or  the  preceding 
years,  as  the  case  may  be,  before  such 
attributes  are  reduced  pursuant  to 
section  108(b)(2). 

These  temporary  regulations  apply  to 
discharges  of  indebtedness  occurring 
after  July  17,  2003. 

Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  temporary  regulations,  and, 
because  no  preceding  notice  of 
proposed  rulemaking  is  required  for 
these  temporary  regulations,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  temporary 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Theresa  M. 
Kolish,  Office  of  Associate  Chief 
Counsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

■  Accordingly.  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  entry  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.108-7T  also  issued  under  26  ■ 
U.S.C.  108.  *    *   « 

■  Par.  2.  Section  1.108-7T  is  added  to 
read  as  follows: 


§  1 .1 08-7T    Reduction  of  attributes 
(temporary). 

(a)  In  general.  (1)  If  a  taxpayer 
excludes  discharge  of  indebtedness 
income  (COD  income)  from  gross 
income  under  section  108(a)(1)(A),  (B). 
or  (C).  then  the  amount  excluded  shall 
be  applied  to  reduce  the  following  tax 
attributes  of  the  taxpayer  in  the 
following  order: 

(i)  Net  operating  losses. 

(ii)  General  business  credits. 

(iii)  Minimum  tax  credits. 

(iv)  Capital  loss  carryovers. 

(v)  Basis  of  property. 

(vi)  Passive  activity  loss  and  credit 
carryovers. 

(vii)  Foreign  tax  credit  carryovers. 

(2)  The  taxpayer  may  elect  under 
section  108(b)(5),  however,  to  reduce 
first  the  basis  of  depreciable  property  to 
the  extent  of  the  excluded  COD  income. 
If  the  basis  of  depreciable  property  is 
insufficient  to  offset  the  entire  amount 
of  the  excluded  COD  income,  the 
taxpayer  must  then  reduce  any 
remaining  tax  attributes  in  the  order 
specified  in  section  108(b)(2).  If  the 
excluded  COD  income  exceeds  the  sum 
of  the  taxpayer's  tax  attributes,  the 
excess  is  permanently  excluded  from.  - 
the  taxpayer's  gross  income.  For  rules 
relating  to  basis  reductions  required  by 
sections  108(b)(2)(E)  and  108(b)T5),  see 
sections  1017  and  1.1017-1.  For  rules 
relating  to  the  time  and  manner  for 
making  an  election  under  section 
108(b)(5).  see  §1.108-4. 

(b)  Carryovers  and  carrybacks.  The 
tax  attributes  subject  to  reduction  under 
section  108(b)(2)  and  paragraph  (a)(1)  of 
this  section  that  are  carryovers  to  the 
taxable  year  of  the  discharge,  or  that 
may  be  carried  back  to  taxS)le  years 
preceding  the  year  of  the  discharge,  are 
taken  into  account  by  the  taxpayer  for 
the  taxable  year  of  the  discharge  or  the 
preceding  years,  as  the  case  may  be, 
before  such  attributes  are  reduced 
pursuant  to  section  108(b)(2)  and 
paragraph  (a)(1)  of  this  section. 

(c)  Transactions  to  which  section  381 
applies.  In  the  case  of  a  transaction 
described  in  section  381(a}  that  ends  a     ' 
taxable  year  in  which  the  distributor  or 
transferor  corporation  excludes  COD 
income  under  section  108(a).  any  tax 
attributes  to  which  the  acquiring 
corporation  succeeds -and  the  basis  of 
property  acquired  by  the  acquiring 
corporation  in  the  transaction«hall 
reflect  the  reductions  required  by 
section  108(b).  For  this  purpose,  all 
attributes  listed  in  section  108(b)(2)  of 
the  distributor  or  transferor  corporation 
immediately  prior  to  the  transaction 
described  in  section  381(a),  but  after  the 
determination  of  tax  for  the  year  of  the 
discharge,  including  basis  of  property, 
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shall  be  available  for  reduction  under 
section  108(b)(2). 

(d)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Evamp/e  7.  (i)  Facfs.  In  Year  4,  X,  a 
corporation  in  a  title  11  case,  is  entitled 
under  section  108(a)(1)(A)  to  exclude  from 
gross  income  $100,000  of  COD  income.  For 
Year  4,  X  has  gross  income  in  the  amount  of 
$50,000.  In  each  of  Years  1  and  2,  X  had  no 
taxable  income  or  loss.  In  Year  3,  X  had  a  net 
operating  loss  of  $100,000,  the  use  of  which 
when  carried  over  to  Year  4  is  not  subject  to 
any  restrictions  other  than  those  of  section 
172. 

(ii)  Analysis.  Pursuant  to  paragraph  (b)  of 
this  section,  X  takes  into  account  the  net 
operating  loss  carryover  from  Year  3  in 
computing  its  taxable  income  for  Year  4 
before  any  portion  of  the  COD  income 
excluded  under  section  108(a)(1)(A)  is 
applied  to  reduce  tax  attributes.  Thus,  the 
amount  of  the  net  operating  loss  carr^nover 
that  is  reduced  under  section  108(b)(2)  and 
paFagraph  (a)  of  this  section  is  $50,000. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  J,  except  that  in  Year  4  X 
sustains  a  net  operating  loss  in  the  amount 
of  $100,000.  In  addition,  in  each  of  Years  2 
and  3,  X  reported  taxable  income  in  the 
amount  of  $25,000. 

(ii)  Analysis.  Pursuant  to  paragraph  (b)  of 
this  section  and  section  172,  the  net 
operating  loss  sustained  in  Year  4  is  carried 
back  to  Years  2  and  3  before  any  portion  of 
the  COD  income  excluded  under  section 
108(a)(1)(A)  is  applied  to  reduce  tax 
attributes.  Thus,  the  amount  of  the  net 
operating  loss  that  is  reduced  under  section 
108(b)(2)  and  paragraph  (a)  of  this  section  is 
$50,000. 

Example  3.  (i)  Facts.  In  Year  2,  X,  a 
corporation  in  a  title  11  case,  has  outstanding 
trade  debts  of  $200,000  and  a  depreciable 
asset  that  has^an  adjusted  basis  of  $75,000 
and  a  fair  market  value  of  $100,000.  X  has 
no  other  assets  or  liabilities.  X  has  a  net 
operating  loss  of  $80,000  that  is  carried  over 
to  Year  2  but  has  no  general  business  credit, 
minimum  tax  credit,  or  capital  loss 
carryovers.  Under  a  plan  of  reorganization,  X 
transfers  its  asset  to  Corporation  Y  in 
exchange  for  Y  stock  with  a  value  of 
$100,000.  X  distributes  the  Y  stock  to  its 
trade  creditors  in  exchange  for  release  of 
their  claims  against  X.  X's  shareholders 
receive  nothing  in  the  transaction.  The 
U-ansaction  qualifies  as  a  reorganization 
under  section  368(a)(1)(G)  that  satisfies  the 
requirements  of  section  354(a)(1)(A)  and  (B). 
For  Year  2,  X  has  gross  income  of  $10,000 
(without  regard  to  any  income  from  the 
discharge  of  indebtedness)  and  is  allowed  a 
depreciation  deduction  of  $10rOOO  in  respect 
of  the  asset.  In  addition,  it  generates  no 
general  business  credits. 

(ii)  Analysis.  On  the  distribution  of  Y  slock 
to  X's  trade  creditors,  under  section 
108(a)(1)(A),  X  is  entitled  to  exclude  from 
gross  income  the  debt  discharge  amount  of 
$100,000.  (Under  section  108(e)(8),  X  is 
U-eated  as  satisfying  $100,000  of  the  debt 
owed  the  trade  creditors  for  $100,000,  the  fair 
market  value  of  the  Y  stock  transferred  to 
those  creditors.)  In  Year  2,  X  has  no  taxable 


income  or  loss  because  its  gross  income  is 
exactly  offset  by  the  depreciation  deduction. 
As  a  result  of  the  depreciation  deduction,  X's 
basis  in  the  asset  is  reduced  by  510,000  to 
$65,000.  Pursuant  to  paragraph  (c)  of  this 
section,  the  amount  of  X's  net  operating  loss 
to  which  Y  succeeds  pursuant  to  section  381 
and  the  basis  of  X's  property  transferred  to 
Y  must  take  into  account  the  reductions 
required  by  section  108(b).  Pursuant  to 
paragraph  (a)  of  this  section,  X's  net 
operating  loss  carryover  in  the  amount  of 
$80,000  is  reduced  by  $80,000  of  the  COD 
income  excluded  under  section  108(a)(1).  In 
addition,  X's  basis  in  the  asset  is  reduced  by 
$20,000,  the  extent  to  which  the  COD  income 
excluded  under  section  108(a)(1)  did  not 
reduce  the  net  operating  loss.  Accordingly,  as 
a  result  of  the  reorganization,  there  is  no  net 
operating  loss  to  which  Y  succeeds  under 
section  381.  Pursuant  to  section  361,  X 
recognizes  no  gain  or  loss  on  the  transfer  of 
its  property  to  Y.  Pursuant  to  section  3fe2(b), 
Y's  basis  in  the  asset  acquired  from  X  is 
$45,000. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3.  except  that  X  elects  under 
section  108(b)(5)  to  reduce  first  the  basis  of 
its  depreciable  asset. 

(ii)  Analysis.  As  in  Example  3.  on  the 
distribution  of  Y  stock  to  X's  trade  creditors, 
under  section  108(a)(1)(A),  X  is  entitled  to 
exclude  from  gross  income  the  debt  discharge 
amount  of  $100,000.  In  addition,  in  Year  2. 
X  has  no  taxable  income  or  loss  because  its 
gross  income  is  exactly  offset  by  the 
depreciation  deduction.  As  a  result  of  the 
depreciation  deduction,  X's  basis  in  the  asset 
is  reduced  by  $10,000  to  $65,000.  Pursuant 
to  paragraph  (c)  of  this  section,  the  amount 
of  X's  net  operating  loss  to  which  Y  succeeds 
pursuant  to  section  381  and  the  basis  of  X's 
property  transferred  to  Y  must  take  into 
account  the  reductions  required  by  section 
108(b).  As  a  result  of  the  election  under 
section  108(b)(5),  X's  basis  in  the  asset  is 
reduced  by  $65,000  to  SO.  In  addition,  X's  net 
operating  loss  is  reduced  by  $35,000,  the 
extent  to  which  the  arriount  excluded  from 
income  under  section  108(a)(1)(A)  does  not 
reduce  X's  asset  basis.  Accordingly,  as  a 
result  of  the  reorganization,  Y  succeeds  to  X's 
net  operating  loss  in  the  amount  of  $45,000 
under  section  381.  Pursuant  to  section  361, 
X  recognizes  no  gain  or  loss  on  the  transfer 
of  its  property  to  Y.  Pursuant  to  section 
362(b).  Y's  basis  in  the  asset  acquired  from 
X  is  $0. 

(e)  Effective  date.  This  section  applies 
to  discharges  of  indebtedness  occurring 
afterjuly  17,  2003. 

■  Par.  3.  Section  1.1017-1  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 

§1.1017-1     Basis  reductions  following  a 
disctiarge  of  Indebtedness. 


§1.1017-11    Basis  reductions  following  a 
discharge  of  indebtedness  (temporary). 

(a)  Through  (b)(3)  [Reserved].  For 
further  guidance,  see  §  1.1017-l(a) 
through  (b)(3). 

(4)  Transactions  to  which  section  381 
applies.  In  the  case  of  a  transaction 
described  in  section  381(a)  that  ends  a 
taxable  year  in  which  the  distributor  or 
transferor  corporation  excludes  COD 
income  from  gross  income  under  section 
108(a).  the  basis  of  property  acquired  by 
the  acquiring  corporation  in  the 
transaction  shall  reflect  the  reductions 
required  by  section  1017  and  this 
section.  For  this  purpose,  the  basis  of 
property  of  the  distributor  or  transferor 
corporation  immediately  prior  to  the 
transaction  described  in  section  381(a). 
but  after  the  determination  of  tax  for  the 
year  of  the  discharge,  shall  be  available 
for  reduction  under  section  108(b)(2). 
See  §  1.108-7T.  This  paragraph  (b)(4) 
applies  to  discharges  of  indebtedness 
occurring  after  July  17.  2003. 

(c)  Through  (i)  [Reserved].  For  further 
guidance,  see  §  1 .101 7-1  (c)  through  (i). 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Sen'ices  and 
Enforcement. 

Approved:  [uly  9.  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  03-18145  Filed  7-17-03:  8:45  am] 
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(b)  *  *  * 

(4)  For  further  guidance,  see  §  1.1017- 

lT(b)(4). 

*        *        *        *        * 

■  Par.  4.  Section  1.1017-lT  is  added  to 
read  as  follows: 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  20  and  25 
[TD9077] 

RIN  1545-AY91 

Net  Gift  Treatment  Under  Section  2519 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS). 

Treasun,'. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  relating  both  to  the  amount 
treated  as  a  transfer  under  section  2519 
of  the  Internal  Revenue  Code  when 
there  is  a  right  to  recover  gift  tax  under 
section  2207A(b)  and  to  the  related  gift 
and  estate  tax  consequences  if  the  right 
to  recover  the  gift  tax  is  not  exercised. 
The  final  regulations  will  affect  donee 
spouses  who  make  lifetime  dispositions 
of  all  or  part  of  a  qualifying  income 
interest  in  qualified  terminable  interest 
property. 

EFFECTIVE  DATE:  These  regulations  are 
effectivejuly  18.  2003. 
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INFORMATION  CONTACT: 

one.  (202)  622-7830  (not 


Regi  iti 


:to 


FOR  FURTHER 

DeAnn  K.  M  il 

a  toll-free  number) 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  22 
Treasur>' 
Federal 
of  proposed 
01)  relating 
transfer  unddr 
Internal  Rev€  n 
right  to  recov  er 
2207A(b) anc 
consequence: 
gift  tax  is  not 
comments  rei 
received.  No 
requested  or 
adopts  final 
the  notice  of 
principal 
revisions  in 
are  discussed 


2002,  the  IRS  and  the 
Department  published  in  the 
ter  (67  FR  47755)  a  notice 
lulemaking  (REG-123345- 
the  amount  treated  as  a 
section  2519  of  the 
lue  Code  when  there  is  a 

gift  tax  under  section 
the  related  gift  tax 
if  the  right  to  recover  the 
exercised.  Written 
ponding  to  the  notice  were 
Dublic  hearing  was 
leld.  This  document 
^gulations  with  respect  to 
)roposed  rulemaking.  The 
con  ments  received  and 

ri  (sponse  to  those  comments 
below. 


rjE 


Explanation 

Under  the 
delay  in  the 
recovery  was 
loan  with  the 
consequences 
suggested  thai 
to  provide  a 
ease  the 
taxpayers  and 
calculations, 
commentator 
7872  would 
received  reim 


( f  Provisions 


of  gift  tax  wi 


the  tax. 

Whether  a 
below-market 
7872  depends 
circumstances 
Section  1.787 
Temporary 
exempts  from 
7872  loans  the 
which  the 
no  significant 
liability  of  the 
as  described  in 
Section  1.7872 
whether  a  loan 
effect  is 
the  facts  and 
factors  to  be 
items  of  incomp 
generated  by 
(2)  the  amount 
cost  to  the 
the  provisions 
section  were  a_ 
tax  reasons  for 
transaction  as 
rather  than  a 
equal  to  or 


detern  ined 


tl:e 


grea  ter 
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droposed  regulations,  any 
e  cercise  of  the  right  of 
reated  as  an  interest-free 
resulting  Federal  tax 
One  commentator 
the  regulations  be  revised 
-day  safe  harbor  to 
administrative  burden  to 

to  avoid  complex  loan 
1  Lccordingly,  the 
suggested  that  section 

apply  if  the  transferor 
ursement  of  the  amount 
tHin  thirty  days  after  paying 


tl  lirtv- 


not 


transaction  involves  a 
oan  subject  to  section 
an  all  the  facts  and 
of  the  particular  case. 
-5T(b)(14)  of  the 
Inc  ome  Tax  Regulations 
he  application  of  section 
interest  arrangements  of 
taxdayer  is  able  to  show  have 
(  ffect  on  any  Federal  tax 
ender  or  the  borrower, 
§1.7872-5T(c)(3). 
:f-5T(c)(3)  provides  that 
is  without  significant 
according  to  all  of 
ci  rcumstances.  Among  the 
cojisidered  are:  (1)  Whether 
and  deduction 
loan  offset  each  other; 
of  such  items;  (3)  the 
taxp  ayer  of  complying  with 
)f  section  7872  if  the 
p  plied;  and  (4)  any  non- 
ieciding  to  structure  the 
below-market  loan 
with  interest  at  a  rate 
than  the  applicable 


loin 


Federal  rate  and  a  payment  by  the 
lender  to  the  borrower.  The  Treasury 
Department  and^he  IRS  believe  that,  in 
most  cases,  a  reasonable  delay  in  the 
exercise  of  the  right  of  recovery  will 
result  in  a  loan  without  significant  tax 
effect  under  the  facts  and  circumstances 
test  in  §  1.7872-5T(c)(3).  Accordingly, 
these  final  regulations  do  not  create  an 
additional  safe  harbor  for  a  payment 
received  within  thirty  days  of  payment 
of  the  tax. 

The  final  regulations  have  been 
revised  to  more  completely  describe  the 
interrelation  of  section  2267A  and 
section  7872.  Specifically,  the  final 
regulations  provide  that  a  delay  in  the 
exercise  of  the  right  of  recovery  (that  is, 
the  request  for  and  receipt  of  the 
amount  of  the  tax)  will  be  treated  as  a 
below-market  loan  if  the  loan  does  not 
provide  for  the  payment  of  sufficient 
interest.  Depending  on  the  facts  and 
circumstances  as  described  in  §  1.7872- 
5T(c)(3),  a  loan  arising  from  the  delay 
may  be  a  loan  exempt  from  the 
application  of  section  7872  because  it  is 
a  loan  the  interest  arrangements  of 
which  do  not  have  a  significant  effect  on 
any  Federal  tax  liability  of  the  lender  or 
the  borrower.  The  estate  tax  regulations 
under  section  2207A  are  revised  to  be 
consistent  with  the  gift  tax  regulations. 

In  response  to  a  comment,  the  final 
regulations  clarify  that  the 
enforceability  of  the  right  of  recovery  is 
determined  under  applicable  law. 

Commentators  requested 
simplification  of  the  method  of 
determining  when  a  right  to  recovery  is 
no  longer  enforceable.  One  commentator 
suggested  adopting  a  three-year  period 
for  detffl-mining  whether  or  not  the  right 
of  recovery  is  enforceable,  and  thus 
whether  the  gift  is  complete  for  gift  tax 
purposes  if  the  right  of  recovery  is  not 
exercised.  The  final  regulations  instead 
provide  that  the  transferor  may  waive 
the  right  of  recovery  thus  causing  the 
gift  from  the  transferor  to  the  donee  to 
be  complete  upon  the  later  of  the  date 
of  the  waiver  or  the  date  of  the  payment 
of  the  Federal  gift  tax.  The  Treasury 
Department  and  the  IRS  believe  that  the 
waiver  allows  for  the  certainty 
requested  by  the  commentators,  and  is 
more  efficient  for  a  taxpayer  who  vyill 
not  exercise  the  right  of  recovery 
because  the  gift  of  the  unrecovered  tax 
can  be  completed  simultaneously  with 
the  lifetime  disposition  of  the  qualifying 
income  interest. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 


also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the 
proposed  regulations  preceding  this 
final  rule  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  DeAim  K.  Malone,  Office 
of  the  Chief  Counsel,  IRS.  Other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 


List  of  Subjects 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  20  and  25 
are  amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,1954 

■  Paragraph  1.  The  authority  citation  for 
part  20  continues  to  readin  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

■  Par.  2.  Section  20.2207A-1  is  amended 
by  removing  the  last  two  sentences  of 
paragraph  (a)(2)  and  adding  three  new 
sentences  in  their  place  to  read  as 
follows: 

§  20.2207A-1     Right  of  recovery  of  estate 
taxes  In  the  case  of  certain  marital 
deduction  property. 

(a)  *  *   * 

(2)  *   *   *  The  transfer  is  considered 
made  when  the  right  of  recovery  is  no 
longer  enforceable  under  applicable 
law.  A  delay  in  the  exercise  of  the  right 
of  recovery  without  payment  of 
sufficient  interest  is  a  below-market 
loan.  Section  1 .  78  72-5T  of  the 
Temporary  Income  Tax  regulations 
describes  factors  that  are  used  to 
determine,  based  on  the  facts  and 
circumstances  of  a  particular  case, 
whether  a  loan  otherwise  subject  to 
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imputation  under  section  7872  (relating 
to  the  treatment  of  below-market  loans) 
is  exempted  from  its  provisions. 


The  additions  and  revisions  read  as 
follows: 


§  25.251  &-1 
estates. 


Dispositions  of  certain  life 


PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

■  Par.  3.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   *    * 

■  Par.  4.  Section  25.2207A-1  is  amended 
by  adding  the  text  of  paragraph  (b)  to 
read  as  follows: 

§  25.2207 A-1     Right  of  recovery  of  gift 
taxes  in  the  case  of  certain  marital 
deduction  property. 

***** 

(b)  Failure  of  a  person  to  exercise  the 
right  of  recovery.  (1)  The  failure  of  a 
person  to  exercise  a  right  of  recovery 
provided  by  section  2207A(b)  upon  a 
lifetime  transfer  subject  to  section  2519 
is  treated  as  a  transfer  for  Federal  gift 
tax  purposes  of  the  unrecovered 
amounts  to  the  person(s)  from  whom  the 
recovery  could  have  been  obtained.  See 
§  25. 25 i  1-1.  The  transfer  is  considered 
to  be  made  when  the  right  to  recovery 
is  no  longer  enforceable  under 
applicable  law  and  is  treated  as  a  gift 
even  if  recovery  is  impossible.  A  delay 
in  the  exercise  of  the  right  of  recovery 
without  payment  of  sufficient  interest  is 
a  below-market  loan.  Section  1.7872-5T 
of  this  chapter  describes  factors  that  are 
used  to  determine,  based  on  the  facts 
and  cfrcumstances  of  a  particular  case, 
whether  a  loan  otherwise  subject  to 
imputation  under  section  7872  (relating 
to  the  treatment  of  below-market  loans) 
is  exempted  from  its  provisions. 

(2)  The  transferor  subject  to  section 
2519  may  execute  a  written  waiver  of 
the  right  of  recovery  arising  under 
section  2207A  before  that  right  of 
recovery  becomes  unenforceable.  If  a 
waiver  is  executed,  the  transfer  of  the 
unrecovered  amounts  by  the  transferor 
is  considered  to  be  made  on  the  later 
of— 

(i)  The  date  of  the  valid  and 
irrevocable  waiver  rendering  the  right  of 
recovery  no  Jonger  enforceable;  or 

(ii)  The  date  of  the  payment  of  the  tax 
by  the  transferor. 
*****' 

■  Par.  5.  Section  25.2519-1  is  amended 
as  follows: 

■  1.  Paragraph  (c)(1)  is  amended  by 
adding  a  sentence  to  the  end  of  the 
paragraph. 

■  2.  The  paragraph  heading  for 
paragraph  (c)(4)  is  revised  and  the  text  of 
paragraph  (c)(4)  is  added. 

■  3.  Paragraph  (g)  introductory  text  is 
revised. 


(c)  *   *   *  (1)  *   *   *  See  paragraph 
(c)(4)  of  this  section  for  the  effect  of  gift 
tax  that  the  donee  spouse  is  entitled  to 
recover  under  section  2207A. 

***** 

(4)  Effect  of  gift  tax  entitled  to  be 
recovered  under  section  2207 A  on  the 
amount  of  the  transfer.  The  amount 
freated  as  a  transfer  under  paragraph 
(c)(1)  of  this  section  is  further  reduced 
by  the  amount  the  donee  spouse  is 
entitled  to  recover  under  section 
2207A(b)  (relating  to  the  right  to  recover 
gift  tax  attributable  to  the  remainder 
interest).  If  the  donee  spouse  is  entitled 
to  recover  gift  tax  under  section 
2207A{b),  the  amount  of  gift  tax 
recoverable  and  the  value  of  the 
remainder  interest  treated  as  transferred 
under  section  2519  are  determined  by 
using  the  same  interrelated  computation 
applicable  for  other  transfers  in  which 
the  transferee  assvmies  the  gift  tax 
liability.  The  gift  tax  consequences  of 
failing  to  exercise  the  right  of  recovery 
are  determined  separately  under 
§25.2207A-l(b). 
***** 

(g)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(a)  through  (f)  of  this  section.  Except  as 
provided  otherwise  in  the  examples, 
assume  that  the  decedent,  D,  was 
survived  by  spouse,  S,  that  in  each 
example  the  section  2503(b)  exclusion 
has  already  been  fully  utilized  for  each 
year  with  respect  to  the  donee  in 
question,  that  section  2503(e)  is  not 
applicable  to  the  amount  deemed 
transferred,  and  that  the  gift  taxes  on  the 
amount  treated  as  transferred  under 
paragraph  (c)  are  offset  by  S's  unified 
credit.  The  examples  are  as  follows: 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  9.  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 
(FR  Doc.  03-18018  Filed  7-17-03;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  2,  26,  62,  64,  95, 100, 120, 
and  165 

46  CFR  Parts  7  and  28 
[USCG-2001-9044] 
RIN  1625-AA30 

Territorial  Seas,  Navigable  Waters,  and 
Jurisdiction 

agency:  Coast  Guard,  DHS. 
action:  Final  rule. 

SUMMARY:  This  rule  conforms  the  Coast 
Guard's  definitions  of  jurisdictional 
terms  to  existing  law.  We  have  made 
these  changes  so  that  our  regulatory 
definitions  will  reflect  statutory  changes 
and  Presidential  proclamations  affecting 
our  jurisdiction.  These  changes  are 
intended  to  clarify  how  the  Coast  Guard 
interprets  its  jurisdiction  to  enforce 
treaties,  laws,  and  regulations  of  the 
United  States. 

DATES:  This  final  rule  is  effective  August 
18,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2001-9044  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Alex  Weller,  Office  of  Maritime  and 
International  Law,  U.S.  Coast  Guard, 
telephone  202-267-0097.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  22.  1975,  we  published  a 
rule  in  the  Federal  Register  entitled 
"Jurisdiction  and  Navigable  Waters" 
that  established  general  duties  and 
jurisdiction  regulations  in  part  2  of  Title 
33  of  the  Code  of  Federal  Regulations 
(33  CFR  part  2)  (40  FR  49326).  Most  of 
those  regulations  have  not  changed 
since  1975. 

In  an  effort  to  conform  the  Coast 
Guard's  definitions  of  jurisdictional 
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terms  to  ex  sting  law,  we  published  a 
notice  of  pi  aposed  rulemaking  (NPRM) 
on  August  :  4,  2002,  entitled  "Territorial 
Seas,  Navigable  Waters,  and 
Jurisdiction"  (67  PR  52906)(USCG- 
2001-9044.  under  former  DOT  RIN 
2115-AG13I.  And  on  September  18, 
2002,  we  pi  blished  a  correction  to  that 
proposed  n  le  noting  that  we  did  not 
intend  to  or  lit  the  contents  of  a  footnote 
in  our  propi  ised  revision  of  33  CFR  part 
2  (67  PR  58;  52).  No  public  hearing  was 
requested  ai  id  none  was  held. 

A  little  m  )re  than  3  months  after  we 
published  o  it  NPRM,  the  Maritime 
Transportat:  on  Security  Act  of  2002 
(MTSA)  wa;  enacted  (Pub.  L.  107-295, 
116  Stat.  201  i4).  The  MTSA  extended  the 
territorial  sejs  jurisdiction  from  3  to  12 
nautical  mil  ;s  for  two  domestic  statutes 
by  amendin  ,  section  1  of  title  XIII  of  the 
Act  of  June    5,  1917,  as  amended  by  the 
Magnuson  A  ct  of  August  9.  1950 
("Magnuson  Act"),  50  U.S.C.  195,  and 
section  4(b)  )f  the  Vessel  Bridge-to- 
Bridge  Radic  telephone  Act  (33  U.S.C. 
1203(b)). 

On  the  sar  le  date  the  MTSA  was 
enacted.  No;  ember  25,  2002,  the 
Homeland  S  scurity  Act  of  2002  (HLSA) 
(Pub.  L.  107-  296,  116  Stat.  2135)  was 
also  enacted  The  HLSA  established  the 
Department  i  if  Homeland  Security 
(DHS)  and  di  rected  the  transfer  of  the 
Coast  Guard  rom  the  Department  of 
Transportati(  n  to  DHS. 

Regulator^  amendments  reflecting 
these  recent  ^TSA,  non-discretionary 
changes  in  ju  risdiction  and  revisions  to 
reflect  our  m  )ve  to  DHS  under  the 
HLSA,  conce  -n  only  interpretations, 
agency  organ  zation,  and  rules  of  agency 
procedure,  ai  d  thus,  under  5  U.S.C. 
553(b)(A),  ar«  exempt  from  the 


rulemaking  n  atice  requirement 


Therefore,  w( 


MTSA  and  H  .SA  changes  in  this  final 
rule.  All  char  ges  in  the  rule  based  on 
the  recent  pai  sage  of  MTSA  and  HLSA 
are  described  below  in  the  Discussion  of 
Comments  ar  d  Changes  section. 


•  legj  1 


Background 

This  rule  c 
jurisdictional 
CFR  part  2.  to 
and  other 
these  defin 
preamble- of 
various  legal 
based  the  ^ 
jurisdictional 
52908,  Angus 
Guard  uses 
jurisdictional 


iind 


waters,"  ' 
waters,"  " 
economic 
"waters 


have  included  these 


Purpose 

1  langes  definitions  of 
terms,  primarily  in  33 
reflect  current  statutes 
authorities  on  which 
itidns  are  based.  In  the 

NPRM,  we  discussed 
i  uthorities  on  which  we 
pro  josed  changes  to  our 

regulations  (67  PR  52906- 
14,  2002).  The  Coast 
definitions  for  these 
terms — e.g.,  "internal 
inla  id  waters,"  "navigable 
territorial  sea,"  "exclusive 
high  seas,"  and 
subject  to  the  jurisdiction  of  the 


th; 


United  States" — to  enforce  treaties, 
laws,  and  regulations  of  the  United 
States. 

Discussion  of  Comments  and  Changes 

We  received  three  letters  commenting 
on  the  proposed  rule.  And,  in  response, 
we  have  incorporated  changes  in  the 
final  rule.  The  final  rule  also  reflects 
changes  from  the  proposed  rule^ased 
on  the  November  25,  2002  enactment  of 
the  MTSA  and  HLSA. 

Navigable  Waters 

One  commentator  wrote  that  our 
proposed  definition  of  "navigable 
waters"  differed  from  the  U.S. 
Environmental  Protection  Agency's 
(EPA's)  definition  in  40  CFR  part  110 
(specifically  in  40  CFR  110.1)  and  that 
with  respect  to  the  Federal  Water 
Pollution  Control  Act  Amendments, 
known  as  the  Clean  Water  Act,  EPA  has 
the  primary  federal  responsibility  to 
define  this  jurisdictional  term.  We  agree 
that  EPA  has  the  primary  federal 
responsibility  to  define  this  term  with 
respect  to  the  Clean  Water  Act. 

After  conferring  with  the  EPA,  we 
have  decided  not  to  revise  the  text  in  33 
CFR  2.05-25,  as  we  proposed.  Instead, 
all  we  have  revised  in  that  section  is:  (1) 
The  section  number  itself^to  §  2.36 — to 
conform  to  the  renumbering  of  sections 
in  33  CFR  part  2,  and  (2)  we  removed 
the  footnote.  As  we  explained  in  our 
September  18.  2002,  correction  (67  FR 
58752),  the  contents  of  that  footnote 
have  been  moved  to  the  note  for  §  2.5, 
Specific  definitions  control.  Also, 
because  we  had  included  references  to 
paragraph  (b)  of  our  proposed  §  2.36  in 
§§2.38,  62.3,  64.06,  and  100.05,  we 
have  had  to  change  those  four  references 
to  paragraph  (a)  to  reflect  the 
corresponding  §  2.36  language  in  the 
final  rule. 

The  EPA,  jointly  with  the  Army  Corps 
of  Engineers  (ACOE),  has  already  issued 
an  "Advanced  Notice  of  Proposed 
Rulemaking  on  the  Clean  Water  Act 
Regulatory  Definition  of  'Waters  of  the 
United  States'  "  (68  FR  1991,  January  15, 
2003).  As  we  did  in  our  NPRM,  the  EPA 
and  ACOE's  ANPRM  discusses  the  U.S. 
Supreme  Court's  decision.  Solid  Waste 
Agency  of  Northern  Cook  County  v.  U.S. 
Armv  Corps  of  Engineers.  531  U.S.  159 
(2001  )(SU'/liVCC),  interpreting  "waters 
of  the  United  States"  and  "navigable 
waters"  as  used  in  the  Clean  Water  Act. 
To  ensure  that  our  definitions  are 
consonant  with  the  EPA's  and  ACOE's. 
we  will  await  the  results  of  their 
rulemaking  before  amending  our 
corresponding  definitions  in 
redesignated  §2.36.  In  the  meantime,  it 
should  be  understood  that  we  are  not 
taking  a  position  in  this  rulemaking  on 


the  definitions  of  those  terms  in  the 
SWANCC  case. 

High  Seas 

We  received  two  comments 
expressing  concern  that  our  definition 
of  "high  seas  "  in  proposed  §2. 32(d) 
would  include  the  exclusive  economic 
zones  of  both  the  United  States  and 
other  nations  and  that  this  might 
imdermine  the  doctrine  that  U.S. 
statutes  are  presumed  not  to  apply 
outside  of  U.S.  territory  unless  Congress 
expresses  a  clear  statement  of 
—  extraterritorial  application.  In  response 
to  these  comments,  the  Coast  Guard 
conferred  with  the  Department  of  State, 
U.S.  Navy,  and  other  federal  agencies, 
and  has  revised  both  §  2.32(c)  and  (d)  to 
read: 

(c)  For  the  purposes  of  14  U.S.C.  89(a),  and 
.33  U.S.C.  1471  et.  seq..  high  seas  includes  the 
exclusive  economic  zones  of  the  United 
States  and  other  nations,  as  well  as  those 
waters  that  are  seaward  of  territorial  seas  of 
the  United  States ,  nd  other  nations. 

(d)  Under  custc  jlar>  international  law  as 
reflected  in  the  19^  l^Inited  Nations 
Convention  on  the  Law  of  the  Sea  and 
without  prejudice  to  high  seas  freedoms  that 
may  be  exercised  within  exclusive  economic 
zones  pursuant  to  article  58  of  the  United 
Nations  Convention  on  the  Law  of  the  Sea. 
and  unless  the  context  clearly  requires 
otherwise  (e.g..  The  International  Convention 
Relating  to  Intervention  on  the  High  Seas  in 
Cases  of  Oil  Pollution  Casualties,  1969. 
including  annexes  thereto),  high  seas  means 
all  waters  that  are  not  the  exclusive  economic 
zone  (as  defined  in  2.30),  territorial  sea  (as 
defined  in  2.22),  or  internal  waters  of  the 
United  States  or  any  other  nation. 

We  also  received  a  comment  that  we 
are  not  required  to  include  the  Great 
Lakes  as  a  discrete  part  of  our  "high 
seas"  definition  in  §  2.32(a).  We  agree 
and  have  deleted  the  reference  to  the 
Great  Lakes  in  that  paragraph  dealing 
with  special  maritime  and  territorial 
jurisdiction  under  18  U.S.C.  7. 

Exclusive  Economic  Zone 

In  conferring  with  the  Department  of 
State  about  the  proposed  rule,  it  was 
suggested  that  we  insert  the  word 
"including"  after  the  "United  States"  in 
proposed  §  2.30  to  match  language  in 
the  President's  Exclusive  Economic 
Zone  Proclamation  5030  of  March  10, 
1983  (97  Stat.  1557)  and  that  we  make 
certain  other  textual  changes.  We  agree, 
and  have  made  those  revisions. 
Specifically,  we  have  deleted  a 
reference  to  the  Covenant  and  the 
United  Nations  Trusteeship  Agreement, 
and  added  reference  to  Guam,  American 
Samoa,  the  U.S.  Virgin  Islands,  and  any 
other  territory  or  possession  over  which 
the  United  States  exercises  sovereignty. 
Finally,  we  have  clarified  the  rights  of 
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the  United  States  and  all  other  nations 
in  the  waters  of  the  exclusive  economic 
zone  (EEZ)  as  stated  in  Presidential 
Proclamation  5030. 

Vessel  Bridge-to-Bridge  Radiotelephone 
Act 

We  have  revised  33  CFR  2.22(a)(i)  and 
26.02.  and  46  CFR  7.5  to  reflect  the 
MTSA's  extension  of  the  application  of 
the  Vessel  Bridge-to-Bridge 
Radiotelephone  Act,  33  U.S.C,  1201- 
1208,  to  ail  waters  of  the  United  States 
territorial  sea  described  in  Presidential 
Proclamation  5928.  Specifically,  to 
reflect  MTSA's  sec.  321  amendment  of 
33  U.S.C.  1203(b),  we  added  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act  to 
statutes  listed  in  our  territorial  seas 
definition  in  33  CFR  2.22(a)(1);  changed 
the  reference  to  the  territorial  sea 
definition  in  33  CFR  26.02  from 
§  2.22(a)(2)  to  §  2.22(a)(1);  and  in  46  CFR 
7.5,  Rules  for  establishing  boimdary 
lines,  we  changed  the  "3  miles" 
territorial  sea  reference  to  "12  nautical 
miles". 

Magnuson  Act 

When  we  drafted  our  proposed  rule, 
the  Magnuson  Act,  which  amended  the 
Act  of  June  15,  1917,  apphed  in  the 
United  States  territorial  sea  out  to  a 
seaward  limit  of  3  nautical  miles.  Sec. 
104  of  the  MTSA  expanded  the  Act  of 
June  15,  1917's  reach  to  12  nautical 
miles.  We  added  the  Act  of  June  15, 
1917,  as  amended,  to  33  CFR  2,22(a)(i), 
and  revised  paragraph  (c)  in  33  CFR 
165,9,  Geographical  application  of 
limited  and  controlled  access  areas  and 
regulated  navigation  areas,  to  reflect  that 
now  both  the  terms  "navigable  waters  of 
the  United  States"  in  the  Ports  and 
Waterways  Safety  Act,  as  amended  (33 
U.S.C.  1221-1232),  and  "territorial 
waters  of  the  United  States  "  in  the 
Magnuson  Act  have  the  same  seaward 
limit — 12  miles. 

Authority  Citations 

The  authority  citations  for  CFR  parts 
in  the  final  rule  differ  from  those  in  our 
proposed  rule.  These  differences  reflect 
recent  jurisdictional  changes  created  by 
the  MTSA  and  organizational  changes 
caused  by  the  HLSA,  Also,  we-have 
converted  the  U,S.  Code  citation  for  the 
Ports  and  Waterways  Safety  Act.  as 
amended,  from  "(33  U.S.C,  1221  et 
seq.)"  to  the  more  specific  "(33  U.S.C. 
1221-1232)."  This  helps  clarify  that 
regulations  in  33  CFR  part  100,  for 
excunple,  issued  under  authority  of  33 
U,S.C.  1233.  are  not  issued  under  the 
authority  of  the  PWSA. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  xmder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order,  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary  because  we  are 
merely  conforming  our  jurisdictional 
definitions  to  reflect  authority  given  to 
the  Coast  Guard  by  current  statues  and 
Presidential  proclamations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

We  are  merely  conforming  our 
jurisdictional  definitions  to  statutory 
authority  and  presidential 
proclamations.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C,  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking  by 
providing  the  phone  number  and 
address  of  Alex  Weller  to  address 
questions  concerning  provisions  of  the 
rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator}'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 


employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247), 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork      < 
Reduction  Act  of  1995  (44  U,S,C,  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C,  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  tlsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights, 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
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ADDRESSES. 

List  of  Subjects  • 

33  CFR  Part  2 

Administrative  practice  and 
procedure,  Law  enforcement. 

33  CFR  Part  26 

Communications  equipment,  Marine 
safety,  Radio,  Telephone,  Vessels. 

33  CFR  Part  62 

Navigation  (water). 

33  CFR  Part  64 

Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  95 

Alcohol  abuse.  Drug  abuse.  Marine 
safety.  Penalties. 

33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  120 

Passenger  vessels.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

46  CFR  Part  7 

Law  Enforcement.  Vessels. 

46  CFR  Part  28 

Fire  prevention.  Fishing  vessels. 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  2,  26,  62,  64,  95, 
100,  120,  and  165  and  46  CFR  paBts  7  and 
28  as  follows: 


TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

PART  2— JURISDICTION 

■  1.  Revise  part  2  to  read  as  follows: 
PART  2— JURISDICTION 
Subpart  A— General 

St'c. 

2.1     Purpose. 

2.5     Specific  definition.s  control. 

Subpart  B— Jurisdictional  Terms 

2.20    Territorial  sea  baseline.. 
2.22     Territorial  .sea. 
2.24     Internal  waters. 
2.26     Inland  waters. 
2.^8    Contiguous  zone. 
2.30    Exclusive  Economic  Zone. 
2.32     High  .seas. 

2.34     Waters  subject  to  tidal  influence: 
-  waters  subject  to  the  ebb  and  flow  of^the 

tide;  mean  high  water. 
2.3()     Navigable  waters  of  the  United  States, 

navigable  waters,  territorial  waters. 
2.38     Waters  subject  to  the  jurisdiction  of  the 

United  States:  waters  over  which  the 

United  States  has  jurisdiction. 

Subpart  C— Availability  of  Jurisdictional 
Decisions 

2.40     Maintenance  of  decisions. 
2.4.T     Decisions  subjec:t  to  change  or 

modification  and  availability  of  lists  and 

charts. 

Authority:  14  U.S.C,  633.  33  U.S.C.  1222. 
80  Stat.  931  (49  U.S.C.  108):  Pub.  L.  107-296, 
116  Stat.  213.5.  2249:  Department  of 
Homeland  Security  Delegation  No.  0170. 

PART  2— JURISDICTION 

Subpart  A— General 

§2.1     Purpose 

(a)  The  purpose  of  this  part  is  to 
define  terms  the  Coast  Guard  uses  in 
regulations,  policies,  and  procedures,  to 
determine  whether  it  has  jurisdiction  on 
certain  waters  in  cases  where  specific 
jurisdictional  definitions  are  riot 
otherwise  provided.     .    ' 

(b)  Figure  2.1  is  a  visual  aid  to  assist 
you  in  understanding  this  part. 

BILLING  CODE  4910-15-P 
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Subpart  B — Jurisdictional  Terms 

§2.20    Territorial 
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interpreted  by  the  Coast  Guard  as 
incorporating  the  definition  of  territorial 
sea  as  being  12  nautical  miles  wide, 
adjacent  to  the  coast  of  the  United  States 
and  seaward  of  the  territorial  sea 
baseline. 

(2)  Unless  otherwise  specified  in 
paragraph  (a)(l}  of  this  section. 
territorial  sea  means  the  waters,  3 
nautical  miles  wide,  adjacent  to  the 
coast  of  the  United  States  and  seaward 
of  the  territorial  sea  baseline. 

(3)  In  cases  where  regulations  are 
promulgated  under  the  authority  of 
statutes  covered  by  both  paragraphs 
{a)(l)  and  (a)(2)  of  this  section,  the  Coast 
Guard  may  use  the  definition  of 
territorial  sea  in  paragraph  (a)(1)  of  this 
section. 

(b)  With  respect  to  any  other  nation, 
territorial  sea  means  the  waters  adjacent 
to  its  coast  that  have  a  width  and 
baseline  recognized  by  the  United 
States. 


§2.24    Internal  waters. 

(a)  With  respect  to  the  United  States, 
internal  waters  means  the  waters 
shoreward  of  the  territorial  sea  baseline. 

(b)  With  respect  to  any  other  nation, 
internal  waters  means  the  waters 
shoreward  of  its  territorial  sea  baseline, 
as  recognized  by  the  United  States. 

§2.26    Inland  waters. 

Inland  waters  means  the  waters 
shoreward  of  the  territorial  sea  baseline. 

§2.28    Contiguous  zone. 

(a)  For  the  purposes  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1251  et  seq.),  contiguous  zone  means 
the  zone,  9  nautical  miles  wide, 
adjacent  to  and  seaward  of  the  territorial 
sea,  as  defined  in  §  2.22(a)(2),  that  was 
declared  to  exist  in  Department  of  State 
Public  Notice  358  of  June  1,  1972  and 
that  extends  from  3  nautical  miles  to  12 
nautical  miles  as  measured  from  the 
territorial  sea  baseline. 

(b)  For  all  other  purposes,  contiguous 
zone  means  all  waters  within  the  area 
adjacent  to  and  seaward  of  the  territorial 
sea.  as  defined  in  §  2.22(a),  and 
extending  to  24  nautical  miles  from  the 
territorial  sea  baseline,  but  in  no  cage 
extending  within  the  territorial  sea  of 
another  nation,  as  declared  in 
Presidential  Proclamation  7219  of 
September  2,  1999  (113  Stat.  213&). 

§  2.30    Exclusive  Economic  Zone. 

(a)  With  respect  to  the  United  States, 
including  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  and  any  other  territory  or 
possession  over  which  the  United  States 


exercises  sovereignty,  exclusive 
economic  zone  means  the  zone  seaward 
of  and  adjacent  to  the  territorial  sea,  as 
defined  in  §  2.22(a),  including  the 
contiguous  zone,  and  extending  200 
nautical  miles  from  the  territorial  sea 
baseline  (except  where  otherwise 
limited  by  treaty  or  other  agreement 
recognized  by  the  United  States)  in 
which  the  United  States  has  the 
sovereign  rights  and  jurisdiction  and  all 
nations  have  the  high  seas  freedoms 
mentioned  in  Presidential  Proclamation 
5030  of  March  10,  1983. 

(b)  Under  customary  international  law 
as  refle<jted  in  Article  56  of  the  1982 
United  Nations  Convention  on  the  Law 
of  the  Sea,  and  with  respect  to  other 
nations,  exclusive  economic  zone  means 
the  waters  seaward  of  and  adjacent  to 
the  territorial  sea,  not  extending  beyond 
200  nautical  miles  from  the  territorial 
sea  baseline,  as  recognized  by  the 
United  States. 


§2.32    High  seas. 

(a)  For  purposes  of  special  maritime 
and  territorial  jurisdiction  of  the  United 
States  as  defined  in  18  U.S.C.  7,  high 
seas  means  all  waters  seaward  of  the 
territorial  sea  baseline. 

(b)  For  the  purposes  of  section  2  of  the 
Act  of  February  19,  1895,  as  amended 
(33  U.S.C.  151)  and  the  Inland 
Navigational  Rules  Act  of  1980  (33 
U.S.C.  Chapter  34),  high  seas  means  the 
waters  seaward  of  any  lines  established 
under  these  statutes,  including  the  lines 
described  in  part  80  of  this  chapter  and 
46  CFR  part  7. 

(c)  For  the  purposes  of  14  U.S.C. 
89(a),  and  33  U.S.C.  1471  et.  seq..  high 
seas  includes  the  exclusive  economic 
zones  of  the  United  States  and  other 
nations,  as  well  as  those  waters  that  are 
seaward  of  territorial  seas  of  the  United 
States  and  other  nations. 

(d)  Under  customary  international  law 
as  reflected  in  the  1982  United  Nations 
Convention  on  the  Law  of  the  Sea  and 
without  prejudice  to  high  seas  freedoms 
that  may  be  exercised  within  exclusive 
economic  zones  pursuant  to  article  58  of 
the  United  Nations  Convention  on  the 
Law  of  the  Sea,  and  unless  the  context 
clearly  requires  otherwise  (e.g..  The 
International  Convention  Relating  to 
Intervention  on  the  High  Seas  in  Cases 
of  Oil  Pollution  Casualties,  1969, 
including  annexes  thereto),  high  seas 
means  all  waters  that  are  not  the 
exclusive  economic  zone  (as  defined  in 
§2.30),  territorial  sea  (as  defined  in 
§2.22),  or  internal  waters  of  the  United 
States  or  anv  other  nation. 
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§  2.34  Waters  subject  to  tidal  Influence; 
waters  subject  to  ttie  ebb  and  flow  of  the 
tide;  mean  high  water. 

(a)  Wafers  subject  to  tidal  influence 
and  waters  subject  to  the  ebb  and  flow 
of  the  tide  are  waters  below  mean  high 
water.  These  terms  do  not  include 
waters  above  mean  high  water  caused 
by  flood  flows,  storms,  high  winds, 
seismic  waves,  or  other  non-lunar 
phenomena. 

(b)  Mean  high  water  is  the  average  of 
the  height  of  the  diurnal  high  water  at 
a  particular  location  measured  over  a 
lunar  cycle  of  19  years. 

§  2.36    Navigable  waters  of  the  United 
States,  navigable  waters,  and  territorial 
waters. 

(a)  Except  as  provided  in  paragraph 
(b)  oi  this  section,  navigable  waters  of 
the  United  States,  navigable  waters,  and 
territorial  waters  mean,  except  where 
Congress  has  designated  them  not  to  be 
navigable  waters  of  the  United  States: 

(1)  Territorial  seas  of  the  United 
States; 

(2)  Internal  waters  of  the  United 
States  that  are  subject  to  tidal  influence; 
and 

(3)  Internal  waters  of  the  United 
States  not  subject  to  tidal  influence  that: 

(i)  Are  or  have  been  used,  or  are  or 
have  been  susceptible  for  use,  by 
themselves  or  in  connection  with  other 
waters,  as  highways  for  substantial 
interstate  or  foreign  commerce, 
notwithstanding  natural  or  man-made 
obstructions  that  require  portage,  or 

(ii)  A  governmental  or  non- 
governmental body,  having  expertise  in 
waterway  improvement,  determines  to 
be  capable  of  improvement  at  a 
reasonable  cost  (a  favorable  balance 
between  cost  and  need)  to  provide,  by 
themselves  or  in  connection  with  other 
waters,  as  highways  for  substantial 
interstate  or  foreign  commerce. 

(b)  Navigable  waters  of  the  United 
States  and  navigable  waters,  as  used  in 
sections  311  and  312  of  the  Federal 
Water  Pollution  Control  Act,  as 
amended,  33  U.S.C.  1321  and  1322, 
mean: 

(1)  Navigable  waters  of  the  United 
States  as  defined  in  paragraph  (a)  of  this 
section  and  all  waters  within  the  United 
States  tributary  thereto;  and 

(2)  Other  waters  over  which  the 
Federal  Government  may  exercise 
Constitutional  authority. 

§  2.38    Waters  subject  to  the  jurisdiction  of 
the  United  States;  waters  over  which  the 
United  States  has  jurisdiction. 

Waters  subject  to  the  jurisdiction  of 
the  United  States  and  waters  over  which 
the  United  States  has  jurisdiction  mean 
the  following  waters — 


(a)  Navigable  waters  of  the  United^ 
States,  as  defined  in  §  2.36(a). 

(b)  Waters,  other  than  those  under 
paragraph  (a)  of  this  section,  that  are 
located  on  lands  for  which  the  United 
States  has  acquired  title  or  controls 
and — 

(1)  Has  accepted  jurisdiction 
according  to  40  U.S.C.  255:  or 

(2)  Has  retained  concurrent  or 
exclusive  jurisdiction  from  the  date  that 
the  State  in  which  the  lands  are  located 
entered  the  Union. 

(c)  Waters  made  subject  to  the 
jurisdiction  of  the  United  States  by 
operation  of  the  international 
agreements  and  statutes  relating  to  the 
former  Trust  Territory  of  the  Pacific 
Islands,  and  waters  within  the  territories 
and  possessions  of  the  United  States. 

Subpart  C — Availability  of 
Jurisdictional  Decisions 

§2.40    Maintenance  of  decisions. 

(a)  From  time  to  time,  the  Coast  Guard 
makes  navigability  determinations  of 
specific  waterways,  or  portions  thereof, 
in  order  to  determine  its  jurisdiction  on 
those  waterways.  Copies  of  these 
determinations  are  maintained  by  the 
District  Commander  in  whose  district 
the  waterway  is  located. 

(b)  If  the  district  includes  portions  of 
the  territorial  sea,  charts  reflecting  Coast 
Guard  decisions  as  to  the  location  of  the 
territorial  sea  baseline  for  the  purposes 
of  Coast  Guard  jurisdiction  are 
maintained  by  the  District  Commander 
in  whose  district  the  portion  of  the 
territorial  sea  is  located. 

§  2.45    Decisions  subject  to  change  or 
modification  and  availability  of  lists  and 
charts. 

The  determinations  referred  to  in 
§  2.40  are  subject  to  change  or 
modification.  The  determinations  are 
made  for  Coast  Guard  use  at  the  request 
of  Coastguard  officials.  Determinations 
made  or  subsequently  changed  are 
available  to  the  public  under  §  1.10-5(b) 
of  this  chapter.  Inquiries  concerning 
whether  a  determination  has  been  made 
for  specific  waters,  for  the  purposes  of 
Coast  Guard  jurisdiction,  should  be 
directed  to  the  District  Commander  of 
the  district  in  which  the  waters  are 
located. 

PART  26— VESSEL  BRIDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 

■  2.  The  authority  citation  for  part  26  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  2,  33  U.S.C.  1201- 
1208;  Pub.  L.  107-295,  116  Stat.  2064: 
Department  of  Homeland  Security  Delegation 


No.  0170.  Rule  1.  International  Regulations 
for  the  Prevention  of  Collisions  at  Sea. 

■  3.  In  §  26.02,  add,  in  alphabetical 
order,  the  definition  of  "territorial  sea" 
to  read  as  follows: 

§  26.02    Definitions. 

***** 

Territorial  sea  means  all  waters  as 
defined  in  §  2.22(a)(1)  of  this  chapter. 


PART  62— UNITED  STATES  AIDS  TO 
NAVIGATION  SYSTEM 

■  4.  The  authority  citation  for  part  62  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  85:  33  U.S.C.  1222, 
1233:  43  U.S.C.  1333:  Department  of 
Homeland  Security  Delegation  No.  0170. 

■  5.  In  §  62.3,  revise  paragraph  (g)  to  read 
as  follows: 

§  62.3    Definition  of  terms. 

***** 

(g)  Navigable  waters  of  the  United 
States.  The  term  navigable  waters  of  the 
United  States  is  defined  in  §  2.36(a)  of 
this  chapter. 

PART  64— MARKING  OF 
STRUCTURES,  SUNKEN  VESSELS 
AND  OTHER  OBSTRUCTIONS 

■  6.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  633:  33  U.S.C.  409. 
1231:  42  U!S.C.  9118:  43  U.S.C.  1333: 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  7.  In  §  64.06,  add,  in  alphabetical 
order,  a  definition  of  "navigable  waters 
of  the  United  States"  to  read  as  follows: 

§  64.06    Definition  of  terms. 

***** 

Navigable  waters  of  the  United  States 
means  those  waters  described  in 
§  2.36(a)  of  this  chapter,  specifically 
including  the  waters  described  in 
§  2.22(a)(2)  of  this  chapter. 


PART  95— OPERATING  A  VESSEL 
WHILE  UNDER  THE  INFLUENCE  OF 
ALCOHOL  OR  A  DANGEROUS  DRUG 

■  8.  The  authority  citation  for  part  95  is 
revised  to  read  as  follows: 

Authority:  33  LI.S.C.  2071;  46  U.S.C.  2302: 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  9.  In  §  95.010,  add,  in  alphabetical 
order,  a  definition  of  "waters  subject  to 
the  jiu-isdiction  of  the  United  States"  to 
read  as  follows: 
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§95.010    Oefnition  of  terms  as  used  in  this 
part. 


Waters  subject  to  the  jurisdiction  of 
the  United  S  tates  means  those  waters 
described  in  §  2.38  of  this  chapter. 

PART  100—  MARINE  EVENTS 


■  10.  The  authority 
is  revised  to 

Authority:  . 

Homeland  Seduritv 


ity  citation  for  part  100 
read  as  follows: 


,■3 


§100.05 
part. 


(e)  Naviga 
States  means 
§  2.36(a)  of 
including  the 
§  2.22(a)(2)  o 


tli 


U.S.C.  1233:  Department  of 
y  Delegation  No,  0170. 


■  1 1 .  In  §  lOq.OS.  add  paragraph  (e)  to 
read  as  folk 


ou's: 


Def  i  lilion  of  terms  used  in  this 


Hi 


e  waters  of  the  United 
those  waters  described  in 
is  chapter,  specifically 
waters  described  in 
this  chapter. 


PART  120— SECURITY  OF 
PASSENGER  VESSELS 


■  12.Theaut 
is  revised  to 

Authority:  3 

Homeland  Sec 


ority  citation  for  part  120 
ipad  as  follows: 

U.S.C.  1231:  Department  of 
rily  Delegation  No.  0170. 


■  13.  In  §120 
of  "high  seas' 


110.  revise  the  definitions 
to  read  as  follows: 


§120.110    Defnitions 


High  seas  nleans 
§  2.32(d)  of  th 


PART  1 65— R 
AREAS  AND 


Authority:  33 
191.  195;  46  U 
1.0.5-l(g),  6.04-1 
107-295.  116 
Homeland  Sec 


the  waters  defined  in 
s  chapter. 


EGULATED  NAVIGATION 
.IMITED  ACCESS  AREAS 


14.  The  autli  ority  citation  for  part  165 
is  revised  to  r4ad  as  follows: 


StJt 


u  It 


U.S.C.  1226.  1231;  50  U.S.C. 
.C.  Chapter  701:  33  CFR 

.  6.04-6,  and  160.5;  Pub.  L. 
2064:  Department  of 

y  Delegation  No.  0170. 

15.  Add  §16  5.9  to  read  as  follows: 

§  165.9  Geographic  application  of  limited 
and  controlled  access  areas  and  regulated 
navigation  area*. 

(a)  General.  The  geographic 
applicadon  of  Jie  limited  and 
controlled  acci  iss  areas  and  regulated 
navigation  arei  is  in  this  part  are 
determined  ba  led  on  the  statutory 
authority  unde  r  which  each  is  created. 

(b)  Safety  zo  les  and  regulated 
navigation  arei  is.  These  zones  and  areas 
are  created  un(  er  the  authority  of  the 
Ports  and  Wat6  rways  Safety  Act,  33 
U.S.C.  1221-1:  32.  Safety  zones 
established  un^  ler  33  U.S.C.  1226  and 


regulated  navigation  areas  may  be 
established  in  waters  subject  to  the 
jurisdiction  of  the  United  States  as 
defined  in  §  2.38  of  this  chapter, 
including  the  territorial  sea  to  a  seaward 
limit  of  12  nautical  miles  from  the 
baseline. 

(c)  Security  zones.  These  zones  have 
two  sources  of  authority— the  Ports  and 
Waterways  Safety  Act,  33  U.S.C.  1221- 
1232,and  the  Act  of  June  15,  1917,  as 
amended  by  both  the  Magnuson  Act  of 
August  9,  1950  ("Magnuson  Act"),  50 
U.S.C.  191-195,  and  sec.  104  the 
Maritime  Transportation  Security  Act  of 
2002  (Pub.  L.  107-295,  116  Stat.  2064). 
Security  zones  established  under  either 
33  U.S.C.  1226  or  50  U.S.C.  191  may  be 
established  in  waters  subject  to  the 
jurisdiction  of  the  United  States  as 
defined  in  §  2.38  of  this  chapter, 
including  the  territorial  sea  to  a  seaward  - 
limit  of  12  nautical  miles  from  the 
baseline. 

(d)  Naval  vessel  protection  zones. 
These  zones  are  issued  under  the 
authority  of  14  U.S.C.  91  and  633  and 
may  be  established  in  waters  subject  to 
the  jurisdiction  of  the  United  States  as 
defined  in  §  2.38  of  this  chapter, 
including  the  territorial  sea  to  a  seaward 
limit  of  3  nautical  miles  from  the 
baseline. 

TITLE  46— SHIPPING 

PART  7— BOUNDARY  LINES 

■  16.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  633:  33  U.S.C.  151, 
1222;  Department  of  Homeland  Security 
Delegation  No.  0170. 


§7.5    [Amended] 

■  1 7.  In  §  7.5(a),  remove  the  distance  "3 
miles"  and  add,  in  its  place,  the  distance 
"12  nautical  miles". 

■  18.  Revise  §  7.105  to  read  as  follows: 

§7.105    Marquesas  Keys,  FL  to  Rio 
Grande,  TX. 

A  line  drawn  from  Marquesas  Keys. 
Florida  at  approximate  position  latitude 
24=47.5'  N,  longitude  82°11.2'  W;  along 
the  12-mile  line  which  marks  the 
seaward  limits  of  the  territorial  sea  (as 
defined  in  33  CFR  2.22(a)(1))  to  Rio 
Grande,  Texas  at  approximate  position 
latitude  25°58.6'  N,  longitude  96°55.5' 
W. 

PART  28-REQUIREMENTS  FOR 
COMMERCIAL  FISHING  INDUSTRY 
VESSELS 

■  19.  The  authority  citation  for  part  28  is 
revised  to  read  as  follows: 


Authority:  46  U.S.C.  3316,  4502.  4505, 
4506,  6104,  10603;  Department  of  Homeland 
Security  Delegation  No.  0170. 

■  20.  In  §  28.50,  revise  the  definitions  of 
"boundary  lines"  and  "coastline",  to 
read  as  follows: 

§  28.50    Definition  of  terms  used  in  this 
part. 

***** 

Boundary  lines  means  the  lines 
described  in  part  7  of  this  chapter.  In 
general,  they  follow  the  trend  of  the 
seaward  high  water  shorelines  and  cross 
entrances  to  small  bays,  inlets,  and 
rivers.  In  some  areas,  they  are  along  the 
12-mile  line  that  marks  the  seaward 
limits  of  the  territorial  sea  and,  in  other 
areas,  they  come  ashore. 
***** 

Coastline  means  the  territorial  sea 
baseline  as  defined  in  33  CFR  2.20. 

*        *      ■  *        *        *      . 

Dated:  May  28.  2003. 
Calvin  M.  Lederer, 

Acting  Chief  Counsel.  U.S.  Coast  Guard. 
(FR  Doc.  03-18135  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AL36 

Presumption  of  Service  Connection  for 
Cirrhosis  of  the  Liver  in  Former 
Prisoners  of  War 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  by  adding  cirrhosis  of 
the  liver  to  the  list  of  diseases  for  which 
entitlement  to  service  connection  is 
presumed  for  former  prisoners  of  war 
(POWs).  The  intended  effect  is  to  make 
it  easier  for  former  POWs  to  obtain 
compensation  benefits  for  cirrhosis 
based  on  scientific  and  medical  research 
showing  a  higher  risk  of  death  from 
cirrhosis  in  former  WWII  POWs  than  in 
the  general  population. 
DATES:  Effective  Date:  July  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
McCoy,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service 
(2 11  A),  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  111  W.  Huron  St,  Buffalo,  NY 
14202,(716)551^842. 
SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
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Register  on  February  10,  2003  (68  FR 
6679),  we  proposed  to  amend  the  VA 
adjudication  regulations  to  add  cirrhosis 
of  the  liver  to  the  list  of  diseases  for 
which  entitlement  to  service  connection 
is  presumed  for  former  POWs  under  38 
CFR  3.309(c). 

We  asked  interested  persons  to  submit 
comments  on  or  before  April  11,  2003. 
We  received  no  comments.  Based  on  the 
rationale  set  forth  in  the  proposed  rule, 
we  are  adopting  the  proposed  rule  as  a 
final  rule  without  change. 

Administrative  Procedures  Act 

Because  this  rule  solely  provides  for 
a  new  benefit  it  is  not  subject  to  the 
effective  date  provisions  of  5  U.S.C.  553. 

Paperwork  Reduction  Act  of  1995 

This  rule  contains  no  provisions 
constituting  collections  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612'.  The 
reason  for  this  certification  is  that  this 
amendment  will  not  directly  affect  any 
small  entities.  Only  VA  beneficiaries 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
amendment  is  exempt  from  the  initial 
and  final  flexibility  analysis 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  will  have  no  such  effect  on 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  July  2,  2003. 
Anthony  |.  Principi, 
Secretary  of  Veterans  Affairs. 
■  For  the  reasons  set  forth  in  the 
preamble,  VA  amends  38  CFR  part_3^s 
follows: 


PART  3-ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

■  1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

§3.309    [Amended] 

■  2.  Section  3.309(c)  is  amended  by 
adding  "Cirrhosis  of  the  liver."  following 
"Peripheral  neuropathy  except  where 
directly  related  to  infectious  causes." 
and  before  the  explanatory  note. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[OAR-2002-0045,  FRL-7528-3] 
RIN  2060-AK53 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Chemical 
Recovery  Combustion  Sources  at 
Kraft,  Soda,  Sulfite,  and  Stand-Alone 
Semichemical  Pulp  Mills 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Final  rule;  amendments. 


SUMMARY:  On  February  18,  2003,  the 
EPA  promulgated  amendments  to  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
chemical  recovery  combustion  sources 
at  kraft,  soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills,  as  a  direct 
final  rule  with  a  parallel  proposal.  We 
indicated  in  that  action  that  we  would 
withdraw  any  part  of  the  rule  on  which 
we  received  adverse  comment.  We 
received  timely  adverse  comment  on 
certain  provisions  of  the  direct  final 
rule,  but  our  withdrawal  notice  was  not 
printed  in  the  Federal  Register  before 
the  May  19,  2003  effective  date  of  the 
provisions.  This  action  amends  the 
subpart  MM  rule  by  deleting  the 
provisions  which  were  the  subject  of 
adverse  comment.  We  are  also 
amending  portions  of  the  subpart  MM 
rule  added  by  the  February  18,  2003 
direct  final  rule  to  correct  a 
typographical  error  and  a  cross- 
referencing  error. 

DATES:  These  amendments  are  effective 
July  18,  2003. 

ADDRESSES:  Docket  number  OAR-2002- 
0045,  containing  supporting  information 
used  in  the  development  of  this  notice. 


is  available  for  public  viewing  at  the 
EPA  Docket  Center  (Air  Docket),  EPA 
West,  Room  B-108.  1301 -Constitution 
Avenue,  NW,  Washington,  DC  20460. 
The  Docket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566-  . 
1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeff  Telander,  Minerals  and  Inorganic 
Chemicals  Group,  Emission  Standards 
Division  (C504-05),  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
EPA,  Research  Triangle  Park,  NC  27711. 
telephone  number  (919)  541-5427, 
facsimile  number  (919)  541-5600, 
electronic  mail  (e-mail)  address 
telan  der.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  EPA  has  established  an  official 
public  docket  for  this  action  under 
Docket  ID  No.  OAR-2002-0045.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Docket  in 
the  EPA  Docket  Center,  Room  108,  1301 
Constitution  Ave.,  NW.  Washington,  DC 
20460.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to* 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  The  telephone  number 
for  the  Air  Docket  is  (202)  566-1742. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
h  ttp  ://www/epa  .gov/fedrgstr/. 

An  electronic  versiqR  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wnvw.epa. gov. edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above.  Once  in  the 
system,  select  "search,"  then  key  in  the 
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appropriate  docket  identification 
number. 

Background.  On  February  18,  2003, 
we  publishi  id  a  direct  final  rule  (68  FR 
7706)  and  a  parallel  proposal  (68  FR 
7735)  amen  ding  the  NESHAP  for 
chemical  re  :overy  combustion  sources 
at  kraft,  sod  i,  sulfite,  and  stand-alone 
semichemical  pulp  mills  (40  CFR  part 
63,  subpart  VIM).  The  amendments 
clarified  am  I  consolidated  the 
monitoring  md  testing  requirements 
and  added  i  site-specific  alternative 
standard  foi  one  pulp  mill.  We  stated  in 
the  preambi  s  to  the  direct  final  rule  and 
parallel  pro  )osal  that  if  we  received 
significant  i  dverse  comment  by  March 
20,  2003  on  one  or  more  distinct 
provisions  i  i  the  direct  final  rule,  we 
would  withi  Iraw  those  provisions.  We 
subsequentl  ^  received  timely  adverse 
comments  o  a  seven  of  the  amendments: 

•  40  CFR  B3.864(a)  through  (c), 
related  to  a  i  ite-specific  monitoring 
plan; 

•  40  CFR  53. 864(d)(1)  and  (2),  related 
to  monitorir  g  specifications  for 
continuous  )pacity  monitoring  systems; 

•  40  CFR  53.864(e)(1)  through"(9), 
related  to  m  )nitoring  specifications  for 
continuous  )arameter  monitoring 
systems; 

•  40  CFR  33.864(f),  related  to  flow 
monitoring  |  irovisions; 

•  40  CFR  33.864(h)  and  (i),  related  to 
data  availab  litv  restrictions: 

•  40  CFR  53.'864(j)(5),  related  to 
requirement  >  for  establishing  the 
operating  ra:  ige  for  monitoring 
parameters:  md 

•  40  CFR  >3.864(j)(6),  related  to  an 
operation  an  d  maintenance  log  for  the 
period  betwi  en  the  compliance  date  and 
performance  test  date. 

We  prepai  ed  an  action  withdrawing 
these  amend  ments,  but  the  Office  of  the 
Federal  Regi  ster  was  unable  to  publish 
it  before  Ma;   19,  2003  (the  direct  final 
rule's  effecti  /e  date).  The  final  rule 
amends  the  !  ubpart  MM  rule  by  deleting 
the  provisioi  is  which  were  the  subject  of 
adverse  com  uent,  consistent  with  our 
originally  st<  ted  intention.  If  we  again 
address  thes  ;  issues  related  to 
monitoring,  ve  will  do  so  by  acting  on 
the  proposec  rule  (68  FR  7735)  after 
considering  he  comments  received.  We 
will  not  inst:  tute  a  second  comment 
period. 

We  are  als  )  amending  portions  of  the 
subpart  MM  rule  added  by  the  direct 
final  rule  to  :  nake  two  technical 
corrections  t )  inadvertent  errors  in  rule 
language.  Th  b  first  is  a  correction  to  a 
typographicc  1  error  affecting  one  term  in 
Equation  1  o  40  CFR  63.865(a)(1).  The 
second  is  a  c  irrection  to  a  cross- 
referencing  €  rror  in  40  CFR  63.687(a)(3}. 


The  Administrative  Procedure  Act,  in 
5  U.S.C.  553(b)(B),  provides  that,  when 
an  agency  for  good  cause  finds  that 
notice  and  public  procedure  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  the  agency  may 
issue  a  rule  without  providing  notice 
and  an  opportunity  for  public  comment. 
We  have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  coimnent.  With  respect  to  the 
amendment  deleting  the  provisions 
related  to  monitoring,  we  are  amending 
the  rule  to  carry  out  our  stated  intention 
of  not  allowing  provisions  of  the  direct 
final  rule  to  take  effect  if  they  were  the 
subject  of  adverse  conunent.  There  has 
already  been  notice  and  opportunity  for 
comment  on  this  action,  and.  under 
these  circumstances,  opportunity  for 
further  comment  is  unnecessary. 
Moreover,  failure  to  amend  the  rule  by 
deleting  the  provisions  on  which  EPA 
received  adverse  comment  would  be 
contrary  to  public  expectation  based  on 
EPA's  express  promise.  There  may  in 
fact  be  detrimental  reliance  on  EPA's 
promise,  further  supporting  EPA's 
finding  that  there  is  good  cause  for 
immediate  revision  of  the  rule.  The 
other  changes  to  the  rule  are  minor, 
noncontroversial  technical  corrections, 
which  do  not  substantively  change  the 
rule's  requirements.  Thus,  notice  and 
opportunity  for  public  comment  on 
these  technical  corrections  is  also 
unnecessary.  We  find  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b)(B). 

Section  553(d)  allows  an  agency, 
upon  a  finding  of  good  cause,  to  make 
a  rule  effective  immediately.  Because 
today's  amendments  delete  regulatory 
language  that  was  the  subject  of  adverse 
comment,  do  not  add  any  requirements 
necessitating  additional  time  for 
compliance,  and  otherwise  do  not 
substantively  change  the  requirements 
of  the  rule,  we  find  good  cause  to  make 
these  amendments  effective 
immediately. 

Statutory  and  Executive  Order  Review 

Under  Executive  Order  12866  (58  FR 
51736,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is.  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  EPA  has  made  a  "good  cause" 
finding  that  this  action  is  not  subject  to 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  or  to  sections  202  and  205 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  (Public  Law  104-4).  In 


addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of  the 
UMRA.  This  action  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  action 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  apd 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999).  This  action 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997) 
because  it  is  not  economically 
significant. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  104- 
113;  15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  The  EPA  is  not  proposing/ 
adopting  any  voluntary  consensus 
standards  in  this  action. 

This  action  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16. 
1994).  In  issuing  these  amendments, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988  (61  FR  4729, 
February  7,  1996).  The  EPA  has 
complied  with  Executive  Order  12630 
(53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
these  amendments  in  accordance  with 
the  "Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  These  amendments  do  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that,  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Copgress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
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effective  sooner  than  otherwise 
provided  by  the  Congressional  Review 
Act  if  the  agency  makes  a  good  cause 
finding  that  aotice  and  public  procedure 
is  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement  (5  U.S.C.  808(2)).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  July  18,  2003.  The  EPA 
will  submit  a  report  containing  the  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  7,  2003. 

Jeffrey  R.  Holmstead, 

Assistant  Administrator  for  Air  and 
Radiation. 

m  For  the  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  63— [Amended] 

■  1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 
Subpart  MM— [AMENDED] 

■  2.  Section  63.864  is  amended  by 
removing  and  reserving  paragraphs  (a) 
through  (c),  (d)(1)  and  (2),  (e)(1)  through 
(9),  (f),  (h),  (i),  and  (j)(5)  and  (6). 

■  3.  Section  63.865  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  63.865    Performance  test  requirements 
and  test  methods. 


(1)  Determine  the  overall  PM  emission 
limit  for  the  chemical  recovery  system 
at  the  mill  using  Equation  1  of  this 
section  as  follows: 


tLpM  — 


PM 


_  [(C.e,.R,  KQrHo.  )  +  (Cref.LK  KQlKum  )](F1) 


(BLS,„.) 


+  ER1 


ref.SDT 


Where: 

ELpM  =  Overall  PM  emission  limit  for  all 
existing  process  units  in  the 
chemical  recovery  system  at  the 
kraft  or  soda  pulp  mill,  kg/Mg  (lb/ 
ton)  of  black  liquor  solids  fired: 

Cref.  RF  =  Reference  concentration  of  0.10 
g/dscm  (0.044  gr/dscf)  corrected  to 
8  percent  oxygen  for  existing  kraft 
or  soda  recover}'  furnaces; 

Qrfi,.!  -  Sum  of  the  average  volumetric 
gas  flow  rates  measured  during  the 
performance  test  and  corrected  to  8 
percent  oxygen  for  all  existing 
recovery  furnaces  in  the  chemical 
recovery  system  at  the  kraft  or  soda 
pulp  mill,  dry  standard  cubic 
meters  per  minute  (dscm/min)  (dry 
standard  cubic  feet  per  minute 
(dscf/min)); 

Cref.  LK  =  Reference  concentration  of  0.15 
g/dscm  (0.064  gr/dscf)  corrected  to 
10  percent  oxygen  for  existing  kraft 
or  soda  lime  kilns; 

QLKi,,,  =  Sum  of  the  average  volumetric 
gas  flow  rates  measured  during  the 
performance  test  and  corrected  to 
10  percent  oxygen  for  all  existing 
lime  kilns  in  the  chemical  recovery 
system  at  the  kraft  or  soda  pulp 
mill,  dscm/min  (dscf/min); 

Fl  =  Conversion  factor,  1.44  minutes- 
kilogram/day-gram  (min-kg/d-g) 
(0.206  minutespound/daygrain 
(minlb/dgr)); 

BLS„„  =  Sum  of  the  average  black  liquor 
solids  firing  rates  of  ail  existing 
recovery  furnaces  in  the  chemical 
recovery  system  at  the  kraft  or  soda 
pulp  mill  measured  during  the 
performance  test,  megagrams  per 


day  (Mg/d)  (tons  per  day  (ton/d))  of 
black  liquor  solids  fired;  and 

ERl  ref.  SDT  =  Reference  emission  rate  of 
0.10  kg/Mg  (0.20  lb/ton)  of  black 
liquor  solids  fired  for  existing  kraft 
or  soda  smelt  dissolving  tanks. 

***** 

■  4.  Section  63.867  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  63.867    Reporting  requirements. 

(a)  *   *   * 

(3)  In  addition  to  the  requirements  in 
subpart  A  of  this  part,  the  owner  or 
operator  of  the  hog  fuel  dryer  at 
Weyerhaeuser  Paper_Company's 
Cosmopolis,  Washington,  facility 
(Emission  Unit  no.  HD-14)  must 
include  analysis  and  supporting 
documentation  demonstrating 
conformance  with  EPA  guidance  and 
specifications  for  bag  leak  detection 
systems  in  §63.864(e)(12)  in  the 
Notification  of  Compliance  Status. 
***** 

[FR  Doc;.  0.V18001  Filed  7-17-03:  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7530-9] 

Georgia:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  Georgia  has  applied  to  EPA 
for  Final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conser\'ation  and  Recovery 
Act  (RCRA).  EPA  has  determined  that 
these  changes  satisf\'  all  requirements 
needed  to  qualify'  for  Final 
authorization,  and  is  authorizing  the 
State's'changes  through  this  immediate 
final  action.  EPA  is  publishing  this  rule 
to  authorize  the  changes  without  a  prior 
proposal  because  we  believe  this  action 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize 
Georgia's  changes  to  their  hazardous 
waste  program  will  take  effect.  If  we  get 
comments  that  oppose  this  action,  we 
will  publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before  it 
takes  effect  and  a  separate  document  in 
the  proposed  rules  section  of  this 
Federal  Register  will  serve  as  a  proposal 
to  authorize  the  changes. 
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Final  authorization  will 

ive  on  September  16,  2003 
receives  adverse  written 
August  18,2003.  If  EPA 
comment,  it  will  publish 
t  idrawal  of  this  immediate 
the  Federal  Register  and 
ublic  that  this  authorization 
effect. 

Send  written  comments  to 
Kumar,  Chief,  RCRA 

Waste  Management 
.  Environmental  Protection 
Sam  Nunn  Federal  Center, 
5  treet,  SW..  Atlanta,  Georgia 
(404)  562-8440.  We  must 
comments  by  August  18, 

view  and  copy  Georgia's 
rom  8  a.m.  to  4:30  p.m.  at 
Department  of  Natural 
vironmental  Protection 
tilartin  Luther  King,  Jr. 
1154  East,  Atlanta.  Georgia 
and  from  8:30  a.m.  to  3:45 
ion  4,  Library,  The  Sam 
Federal  Center,  61 
,  SW.,  Atlanta,  Georgia 
Phone  number  (404)  562- 
1  Strougal,  Librarian. 
INFORMATION  CONTACT: 
Kumar,  Chief,  RCRA 

,  Waste  Management 
.  Environmental  Protection 
Sam  Nunn  Federal  Center, 
,  SW.,  Atlanta,  Georgia 
(404) 562-8440. 
INFORMATION: 


Rtg 


Street, 


SUPPLEMENTARY 

A.  Why  Are  Revisions  to  State 
Programs  N<  cessary? 

States  vvhi:h  have  received  final 
authorizatioi  i  from  EPA  under  RCRA 
section  3006|b),  42  U.S.C.  6926(b).  must 
maintain  a  h  izardous  waste  program 
that  is  equiv  ilent  to,  consistent  with, 
and  no  less  s  tringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  Sta  es  must  change  their 
programs  an  1  ask  EPA  to  authorize  the 
changes.  Che  nges  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  vhen  certain  other  changes 
occur.  Most  I  :ommonly.  States  must 
change  their  programs  because  of 
changes  to  E  'A's  regulations  in  40  Code 
of  Federal  Rtgulations  (CFR)  parts  124, 
260  through  266.  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 
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that  Georgia's 
revise  its  authorized 
medts  all  of  the  statutory  and 
re  :}uirements  established  by 
we  grant  Georgia 

to  operate  its 
program  with  the 


changes  described  in  the  authorization 
application.  Georgia  has  responsibility 
for  permitting  Treatment,  Storage,  and 
Disposal  Facilities  (TSDFs)  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Georgia,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Georgia  subject  to  RCRA  will 
now  have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  Georgia  has 
enforcement  responsibilities  under  its 
State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007.  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Georgia  is'  being 
authorized  by  today's  action  are  already 
effective,  and  are  not  changed  by  today's 
action. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal  Register 
we  are  publishing  a  separate  document 
that  proposes  to  authorize  the  State 
program  changes. 

E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 


the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  base  any 
further  decision  on  the  authorization  of 
the  State  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  may  not  have  another  opportunity 
to  comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

If  we  receive  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
program,  we  will  withdraw  that  part  of 
this  rule  but  the  authorization  of  the 
program  changes  that  the  comments  do 
not  oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 

F.  What  Has  Georgia  Previously  Been 
Authorized  for? 

Georgia  initially  received  Final 
authorization  on  August  7,  1984, 
effective  August  21,  1984  (49  FR  31417), 
to  implement  the  RCRA  hazardous 
waste  management  program.  We  granted 
authorization  for  changes  to  their 
program  on  July  7,  1986,  effective 
September  18,  1986  (51  FR  24549),  July 
28,  1988,  effective  September  26,  1988" 
(53  FR  28383),  July  24,  1990.  effective 
September  24,  1990  (55  FR  30000), 
February  12,  1991,  effective  April  15, 
1991  (56  FR  5656),  May  11, 1992,  j 
effective  July  10,  1992  (57  FR  20055), 
November  25^1992,  effective  January 

25,  1993  (57  HR  55466),  Febriftry  26, 
1993,  effective  April  27,  1993  (58  FR 
11539),  November  16,  1993,  effective 
Januar>'  18,  1994  (58  FR  60388),  April 

26.  1994,  effective  June  27,  1994  (59  FR 
21664),  May  10,  1995,  effective  July  10, 

1995  (60  FR  24790),  August  30,  1995, 
effective  October  30,  1995  (60  FR 
45069),  March  7,  1996,  effective  May  6, 

1996  (61  FR  9108),  September  18,  1998, 
effective  November  17,  1998  (63  FR 
49852).  October  14,  1999,  effective 
December  13,  1999  (64  FR  55629), 
November  28,  2000,  effective  March  30, 
2001  (66  FR  8090),  July  16,  2002, 
effective  September  16,  2002  (67  FR 
46600),  and  November  19,  2002, 
effective  January  21,  2003  (67  FR 
69690).  "  ' 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  March  31,  2003,  Georgia 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271.21. 
Georgia's  revision  consists  of  provisions 
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promulgated  July  1,  2000  through  June 
30,  2001,  otherwise  known  as  RCRA 
Cluster  XI.  The  Georgia  Board  of  Natural 
Resources  adopted  RCRA  Cluster  XI 
rules  on  January  23.  2002.  effective 
February  25,  2002,  and  December  4. 


2002,  effective  December  30,  2002.  We 
now  make  an  immediate  final  decision, 
subject  to  receipt  of  written  comments 
that  oppose  this  action,  that  Georgia's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 


necessary  to  qualify  for  Final 
authorization.  Therefore,  we  grant 
Georgia  Final  authorization  for  the 
following  program  changes: 


Description  of  Federal  requirement 


Federal  Register 


— h 


Analogous  State  authority  ' 


Checklist  188,  NESHAPS:  Final  Standards  for 
Hazardous  Air  Pollutants  for  Hazardous 
Waste  Combustors:  Technical  Corrections 
Hazardous  Air  Pollutant  Standards:  Technical 
Corrections. 

Checklist  189.  Hazardous  Waste  Management 
System:  Identification  and  Listing  of  Haz- 
ardous Waste;  Chlorinated  Aliphatics  Produc- 
tion Wastes;  Land  Disposal  Restrictions  for 
Newly  Identified  Wastes;  and  CERCLA  Haz- 
ardous Substance  Designation  and  Report- 
able Quantities. 

Checklist  190,  Deferral  of  Phase  IV— Standards 
for  PCBs  as  a  Constituent  Subject  to  Treat- 
ment In  Soil.  Land  Disposal  Restrictions 
Phase  IV— Deferral  for  PCBs  in  Soil. 

Checklist  191,  Storage,  Treatment.  Transpor- 
tation, and  Disposal  of  Mixed  Waste  Mixed 
Waste  Rule. 

Checklist  192  A  and  B,  Hazardous  Waste  Iden- 
tification Rule  (HWIR):  Revisions  to  the  Mix- 
ture and  Derived-From  Rules. 
A-     Mixture     and     Derived     from     Rules 

Revisions. 
B.  Land  Disposal  Restrictions  Corrections 

Checklist  193,  Change  of  Official  EPA  Mailing 
Address;  Additional  Technical  Amendments 
and  Corrections.. 


65  FR  42292-42302,  7/10/2000  

amended,  66  FR  24270-24272,  5/14/01 
amended.  66  FR  35087-35107.  7/3/2001 


65  FR  67068-67133.  11/8/2000 


Rule  391-3-11-07(1). 
Rule  391 -3-1 1-.22(7)(d). 
Rule  391-3-11- 10(2).2 


Rule  391-3-11-07(1). 
i  Rule  391-3-11-16. 


65  FR  81373-81381,  12/26/2000  Rule  391-3-11-16. 


66  FR  27218-27266,  5/16/2001 


66  FR  27266-27297,  5/16/2001. 


Rule  391-3-11-10(3). 


66  FR  34374-34376,  6/28/2001 


Rule  391-3-11-07(1). 

Rule  391-3-11-16. 
Rule  391-3-1 1-.02(1)., 


'  The  Georgia  Provisions  are  from  the  Georgia  Hazardous  Waste  Management  Regulations  effective  February  25.  2002. 
2  Rule  effective  December  30.  2002. 


H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

There  are  no  State  requirements  in 
this  program  revision  considered  to  be 
more  stringent  or  broader  in  scope  than 
the  Federal  requirements. 

I.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Georgia  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  cdntinue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  dale  of  this 
authorization  until  they  expire  or  are 
terminated.  We  will  not  issue  any  more 
new  permits  or  new  portions  of  permits 
for  the  provisions  listed  in  the  Table 
above  after  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Georgia  is  not 
yet  authorized. 


J.  What  Is  Codification  and  Is  EPA 
Codifying  Georgia's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  We  reser\'e  the 
amendment  of  40  CFR  part  272.  subpart 
L  for  this  authorization  of  Georgia's 
program  changes  until  a  later  date. 

K.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4,  1993),  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
at  seq).  Because  this  action  authorizes 


pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  action  also 
does  not  significantly  or  uniquely  affect 
the  communities  of  Tribal  governments, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Ordgr  13132  (64 
FR  43255,  August  10,  19997,  because  it 
merely  authorizes  Slate  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23.  1997),  because  it  is  not 
economically  significant  and  it  does  not 
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make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Ececutive  Order  13211, 
"Actions  C(  ncerning  Regulations  That 
Significant] ,'  Affect  Energy  Supply, 
Distributior  .  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  a  :tion  under  Executive  Order 
12866. 

Under  RC  L\  section  3006(b),  EPA 
grants  a  Stai  e's  application  for 
authorizatio  n  as  long  as  the  State  meets 
the  criteria  i  equired  by  RCRA.  It  v.rould 
thus  be  inconsistent  with  applicable  law 
for  EPA,  wh  3n  it  reviews  a  State 
authorizatio  ti  application,  to  require  the 
use  of  any  p  ulicular  voluntary 
consensus  s  andard  in  place  of  another 
standard  th«  t  otherwise  satisfies  the 
requirement  s  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Tei  ihnology  Transfer  and 
Advancemeit  Act  of  1995  (15  U.S.C. 
272  note)  dc  not  apply.  As  required  by 
section  3  of  executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EP  \  has  taken  the  necessary 
steps  to  elinr  inate  drafting  errors  and 
ambiguity,  e  linimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  con  luct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  ^  vHh  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluatii  m  of  Risk  and  Avoidance  of 
Unanticipat<  d  Takings"  issued  under 
the  executiv  !  order. 

This  rule  (  oes  not  impose  an 
information  :ollection  burden  under  the 
provisions  o  the  Paperwork  Reduction 
Act  of  1995   44  U.S.C.  3501  et  seq.). 
»     The  Congi  sssional  Review  Act,  5 
U.S.C.  801  e  seq..  as  added  by  the  Small 
Business  Rej  ulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  prom  ulgating  the  rule  must 
submit  a  ruhi  report,  which  includes  a 
copy  of  the  r  ile,  to  each  House  of  the 
Congress  an(  to  the  Comptroller  General 
oftheUnitec  States.  EPA  will  submit  a 
report  contai  ning  this  document  and 
other  require  d  information  to  the  U.S. 
Senate,  the  I  .S.  House  of 
Representati  ^es,  and  the  Comptroller 
General  of  th  e  United  States  prior  to 
publication  i  n  the  Federal  Register.  A 
major  rule  a  nnot  take  effect  until  60 
days  after  it  s  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defii  led  by  5  U.S.C.  804(2). 

List  of  Subjei  :ts  in  40  CFR  Part  271 

Environmqnta 
Administrat 
Confidential 
Hazardous  A^teste 


tU' 


1  protection, 
e  practice  and  procedure, 
business  information. 
Hazardous  waste 


transportation,  Indians'  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  July  2,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  03-18297  Filed  7-17-03;  8:45  am] 

BrLLING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2112;  MB  Docket  No.  03-47;  RM- 
10592] 

Radio  Broadcasting  Services;  Orange, 
VA,  Midlothian,  VA,  Reidsville,  NC  and 
South  Hill,  VA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Piedmont  Communications, 
Inc.,  licensee  of  FM  Station  WJMA, 
Orange,  Virginia,  and  Old  Belt 
Broadcasting  Corporation,  licensee  of 
FM  Station  WKSK,  South  Hill,  Virginia, 
deletes  Orange,  Virginia,  Channel  255A, 
from  the  FM  Table  of  Allotments,  allots 
Chaimel  255B1  at  Midlothian,  Virginia, 
as  the  community's  first  local  FM 
service,  and  modifies  the  license  of  FM 
Station  WJMA  to  specif}'  operation  on 
Channel  255B1  at  Midlothian.  The  order 
further  substitutes  Channel  270A  for 
Channel  255B3  at  South  Hill.  Virginia, 
and  substitutes  Channel  271C0  for 
Channel  271C  at  Reidsville,  North 
Carolina.  Channel  255B1  can  be  allotted 
to  Midlothian,  Virginia,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  12.7  km  (7.9  miles) 
northwest  of  Midlothian.  The 
coordinates  for  Channel  255B1  at 
Midlothian,  Virginia,  are  37-30-21 
North  Latitude  and  77-38-58  West 
Longitude.  Channel  270A  can  be 
allotted  to  South  Hill,  Virginia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
12.4  km  (7.7  miles)  northwest  of  South 
Hill.  The  coordinates  for  Channel  270A 
at  South  Hill,  Virginia,  are  36-43-35 
North  Latitude  and  78-07-45  West 
Longitude.  Channel  27lC0can  be 
substituted  for  Channel  271C  at 
Reidsville,  North  Carolina,  at  the 
existing  licensed  coordinates  for  FM 
Station  WJMH. 


DATES:  Effective  August  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Dupont,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-47, 
adopted  July  1,  2003,  and  released  July 
3.  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Information 
Center,  Portals  II,  445  12th  Street,  SW, 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC,  20554,  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  removing  Chaimel  271C  and 
by  adding  Channel  271C0  at  Reidsville. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Orange,  Channel  255A;  by 
adding  Midlothian,  Channel  255B1;  by 
removing  Channel  255C3  and  by  adding 
Channel  270A  at  South  Hill. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 
Bureau. 

IFR  Doc.  03-18229  Filed  7-17-03;  8:45  am] 
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Radio  Broadcasting  Services; 
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AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 
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SUMMARY:  The  Audio  Division,  at  the 
request  of  George  S.  Kalman,  allots 
Channel  291 A  to  Okeechobee,  Florida, 
as  the  community's  first  local  aural 
transmission  service.  See  68  FR  18180, 
April  15,  2003.  Channel  291 A  can  be 
allotted  to  Okeechobee,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements, 
provided  there  is  a  site  restriction  of  13 
kilometers  (8.1  miles)  northwest  of  the 
community.  The  reference  coordinates 
for  Channel  291 A  at  Okeechobee  are  27- 
20-30  North  Latitude  and  80-54-08 
West  Longitude.  A  filing  window  for 
Channel  291A  at  Okeechobee,  Florida, 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  windo\»  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  August  18,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-89, 
adopted  July  1,  2003,  and  released  July 
3,  2003.  The  hill  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
businij^hours  at  the  FCC's  Reference 
Informattbn  Center,  Portals  II,  445 
Twemh  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsiriile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  l.The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended  by 
adding  Okeechobee,  Channel  291A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-18230  Filed  7-17-03;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2107;  MB  Docket  No.  03-79,  RM- 
10673] 

Radio  Broadcasting  Services; 
Ridgecrest,  CA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Dana  J.  Puopolo,  allots 
Channel  252A  to  Ridgecrest,  California, 
as  the  community's  third  FM 
commei'cial  service.  See  68  FR  17593. 
April  10,  2003.  Channel  252A  can  be 
allotted  to  Ridgecrest,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements, 
provided  there  is  a  site  restriction  of 
12.5  kilometers  (7.7  miles)  west  of  the 
community.  The  reference  coordinates 
for  Channel  252A  at  Ridgecrest  are  35- 
39-19  North  Latitude  and  117-48-06 
West  Longitude.  A  filing  window  for  . 
Channel  252A  at  Ridgecrest,  California, 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  August  18,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Biu-eau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-79, 
adopted  July  1,  2003.  and  released  July 
3,  2003.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
piuchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  Twelfth 
Street,  SW..  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 
■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  73  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  H  S  C.  1.S4.  303.  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Ibble  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  252A  at  Ridgecrest. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 
Bureau. 

IFR  Doc.  03-18250  Filed  7-1 7-(),3\j:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2105:  MB  Docket  No.  03-86  RM- 
10685] 

Radio  Broadcasting  Services;  George 
West,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  allots  Channel  250A  at 
George  West,  Texas,  in  response  to  a 
petition  filed  by  Charles  Crawford.  See 
68  FR  18178  (April  15,  2003).  Channel 
250A  can  be  allotted  at  George  West, 
Texas,  with  a  site  restriction  12 
kilometers  (7.4  miles)  southwest  of  the 
community  at  coordinates  28-14-07 
and  98-09^3.  Although  Mexican 
concurrence  has  been  requested  for  the 
allotment  of  Channel  250A  at  George 
West,  notification  has  not  been  received. 
Therefore,  operation  with  the  facilities 
specified  for  George  West  herein  is 
subject  to  modification,  suspension  or 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
by  Mexico.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  channel  250A  at  George 
West  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
order. 

DATES:  Effective  August  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 

(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
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[ET  Docket  No.|9&-206;  RM-9147;  RM-9245; 
FCC  03-152] 


Commission'^  Rules  To  Permit 
Operation  of  NGSO  FSS  Systems  Co- 
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MVDDS.  We  believe  that  these  actions 
will  better  facilitate  the  delivery  of 
advanced  wireless  services  in  the  12 
GHz  band  and  promote  expeditious 
deployment  of  such  services  to  a  wide 
range  of  populations,  including 
unserved  and  underserved 
communities. 

DATES:  Effective  September  16,  2003. 
ADDRESSES:  Federal  Communications 
Commission  445  12th  Street,  SW.,  TW- 
A325,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Burton,  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680,  email  jburton@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Third  Report  and 
Order.  FCC  03-152,  adopted  on  June  25, 
2003,  and  released  on  July  7,  2003.  The 
full  text  of  this  document  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  FCC's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

1 .  In  the  Third  R&-0,  we  revise  our 
service  area  definition  and  build  out 
requirement  for  the  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
in  the  12.2-12.7  GHz  band  (12  GHz 
band).  In  the  Second  Further  Notice  of 
Proposed  Rule  Making  (Second  Further 
Notice),  68  FR  19486,  (April  21,  2003), 
in  this  proceeding,  we  sought  further 
comment  on  the  most  appropriate 
service  area  definition  for  the 
geographic  licensing  of  MVDDS.  In  this 
connection,  we  sought  comment  on 
whether  use  of  the  DMAs  defined  by 
Nielsen  Media  Research  (Nielsen)  will 
facilitate  delivery  of  advanced  wireless 
services,  such  as  video  and  data 
broadband  services,  to  a  wide  range  of 
populations,  including  those  areas  that 
are  unserved  and  underserved.  In 
addition,  we  sought  comment  on 
whether  we  should  modify  the  MVDDS 
build  out  requirement  as  a  means  to 
foster  expeditious  deployment  of 
advanced  wireless  services  to  these 
communities  as  well. 

2.  Upon  consideration  of  the  record  in 
this  proceeding,  including  but  not 
limited  to  the  comments  filed  in 
response  to  the  Second  Further  Notice, 
we  adopt  DMAs  as  the  service  area 
definition  for  MVDDS.  We  also 


conclude  that  a  five-year  substantial 
service  build  out  requirement  is  more 
appropriate  for  the  MVDDS.  We  believe 
that  these  actions  will  facilitate  delivery 
of  advanced  wireless  services  in  the  12 
GHz  band  and  promote  expeditious 
deployment  of  such  services  to  a  wide 
range  of  populations,  including 
unserved  and  underserved 
communities. 

Procedural  Matters 

Final  Regulator}'  Flexibility  Analysis 

3.  The  Final  Regulatory  Flexibility 
Analysis,  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  as  amended 
by  the  Congressional  Review  Act,  Public 
Law  No.  104-121  (1996). 

Paperwork  Reduction  Act 

4.  The  Third  R&-0  contains  modified 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
PRA.  OMB,  the  general  public  and  other 
Federal  agencies  are  invited  to  comment 
on  the  modified  information 
collection(s)  contained  in  this 
proceeding. 

Final  Regulatory  Flexibility  Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  we  incorporated 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  in  the  Second  Further 
Notice  of  Proposed  Rule  Making-  In 
view  of  the  fact  that  we  have  adopted  a 
further  rule  amendment  in  the  Third 
Report  and  Order,  we  have  included 
this  Final  Regulatory  Flexibility 
Analysis  (FRFA).  This  present  FRFA 
confern^s  to  the  RFA. 


Nied  for,  and  Objectives  of  the  Third 
yrt  and  Order 

6.  In  the  Third  Report  and  Order,  we 
revisit  the  geographic  licensing  plan 
adopted  in  the  Second  Report  and 
Order,  67  FR  632-79,  (October  11,  2002), 
and  adopt  a  revised  licensing  framework 
for  MVDDS.  In  the  Second  Report  and 
Order,  the  Commission  adopted  a 
service  area  definition  for  MVDDS  on 
the  basis  of  Compoiient  Economic  Areas 
(CEAs).  Based  on  the  previously- 
established  record  in  this  proceeding, 
differing  responsive  comments  to  the 
January  20,  2003  Auction  PAT  received 
from  Northpoint  Technology,  Ltd. 
(Northpoint)  and  MDS  America  on  the 
issue  of  service  area  designations,  and 
on  subsequent  discussions  between 
Commission  staff  and  Nielsen 
representatives  concerning  the  use  of  its 
DMAs,  we  revisited  the  service  area 
designation.  We  are  persuaded  to  adopt 
a  service  area  definition  for  MVDDS  on 
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the  basis  of  DMAs  instead  of  CEAs.  We 
believe  that  licensing  MVDDS  on  the 
basis  of  DMAs  may  place  wireless 
competitors  on  the  same  economic 
footing  as  cable  systems,  which 
generally  have  a  royalty-free  statutory 
copyright  license  to  retransmit  local 
television  programming  within  the 
DMA  of  the  station  being  rebroadcast.  In 
addition,  we  believe  that  the  use  of 
DMAs  may  be  administratively  easier 
for  licensees  due  to  the  close  nexus 
between  the  television  viewer  market 
areas  as  determined  by  the  DMA 
delineation  and  the  proposed  use  of  the 
service  (the  delivery  of  television 
programming). 

7.  We  also  took  the  opportunity  to 
explore  whether  the  current  build  out 
requirement  sufficiently  promotes 
expeditious  deployment  of  service.  We 
believe  that  reducing  the  build  out 
period  from  ten  years  to  five  years  will 
ensure  effective  use  of  the  spectrum  and 
a  faster  deployment  of  service  to  the 
public. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
FRFA 

8.  We  received  no  comments  in 
response  to  the  IRFA  in  the  Second 
Further  Notice. 

Description  and  Estimate  ofjhe  Number 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

9.  The  RFA  directs  agencies  to 
provide  a  description^ of,  and,  where 
feasible  an  estimate  d,  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction/'  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

10.  Small  Multichannel  Video 
Programming  Distributors  (MVPDs).  The 
SBA  has  developed  a  small  business 
size  standard  for  Cable  and  Other 
Program  Distribution,  which  includes 
all  such  companies  generating  $12.5 
million  or  less  in  annual  receipts. 
According  to  Census  Bureau  data  for 
1997,  there  were  a  total  of  1,311  firms 

in  this  category,  total,  that  had  operated 
for  the  entire  year.  Of  this  total,  1,180 
firms  had  annual  receipts  of  under  $10 
million  and  an  additional  52  firms  had 


receipts  of  $10  million  or  more  but  less 
than  $25  million.  Consequently,  we 
estimate  that  the  majority  of  providers 
in  this  service  category  are  small 
businesses  that  may  be  affected  by  the 
rules  and  policies  adopted  herein.  We 
address  below  each  service  individually 
to  provide  a  more  precise  estimate  of 
small  entities. 

11.  Cable  Services.  The  Commission 
has  developed,  with  SBA's  approval,  a 
definition  of  a  small  cable  system 
operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  400,000  or  fewer  subscribers 
nationwide.  In  1996,  the  Commission 
estimated  that  1,439  cable  operators 
qualified  as  small  cable  companies. 
Since  then,  some  of  those  companies 
may  have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  merge  with  other  cable 
operators.  Consequently,  using  this 
definition,  we  estimate  that  the 
decisions  and  rules  may  affect  fewer 
than  1,439  small  entity  cable  system 
operators. 

12.  The  Communications  Act  defines 
a  small  cable  system  operator  as  "a 
cable  operator  that,  directly  or  through 
an  affiliate,  serves  in  the  aggregate  less 
than  one  percent  of  all  subscribers  in 
the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61.700.000 
subscribers  in  the  United  States. 
Therefore,  we  deem  an  operator  serving 
fewer  than  617,000  subscribers  to  be  a 
small  operator  under  the 
Communications  Act  definition,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  tofals  approximately  1,450. 
Although  it  seems  certain  that  some  of 
these  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  under 
the  definition  in  the  Communications 
Act. 

13.  DBS  Service.  DBS  falls  widiin  the 
SBA  definition  of  Cable  and  Other 
Program  Distribution  (NAICS  513220). 
As  noted,  this  definition  provides  that  a 
small  entity  has  $12.5  million  or  less  in 
annual  receipts.  The  operational 
licensees  of  DBS  services  in  the  United 
States  are  governed  by  Part  100  of  the 


Commission's  Rules.  The  Commission, 
however,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  number  of  small 
DBS  licensees  meeting  this  definition 
that  could  be  impacted  by  these  rules. 
DBS  service  requires  a  great  investment 
of  capital  for  operation,  and  we 
acknowledge  that  there  are  entrants  in 
this  field  that  may  not  yet  have 
generated  $11  million  in  annual 
receipts,  and  therefore  may  be 
categorized  as  a  small  business  by  the 
SBA,  if  independently  owned  and 
operated. 

14.  Auxiliary,  Special  Broadcast  and 
other  program  distribution  services. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules 
applicable  to  radio  stations  (NAICS 
513112),  and  television  broadcasting 
(NAICS  513120).  These  definitions 
provide,  respectively,  that  a  small  entity 
is  one  with  either  $6  million  or  less  in 
annual  receipts  or  $12  million  in  annual 
receipts.  The  numbers  of  these  stations 
are  very  small.  The  Commission  does    ■ 
not  collect  financial  information  on 
these  auxilian*'  broadcast  facilities.  The 
Commission,  however,  continues  to 
believe  that  most,  if  not  all,  of  these 
auxiliary  facilities  could  be  classified  as 
small  businesses  by  themselves.  We  also 
recognize  that  most  of  these  types  of 
services  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered 
by  the  revenue  definition  of  small 
business  entity  discussed  above.  These 
stations  would  likely  have  annual 
revenues  that  exceed  the  SBA  maximum 
to  be  designated  as  a  small  business  (as 
noted,  either  $6  million  for  a  radio 
station  or  $12  million  for  a  TV  station). 
Furthermore,  they  do  not  meet  the 
SBA's  definition  of  a  "small  business 
concern"  because  they  are  not 
independently  owned  and  operated. 

15.  Private  Operational  Fixed  Service. 
Incumbent  microwave  services  in  the 
12.2-12.7  GHz  bands  include  common 
carrier,  private  operational  fixed  (POF), 
and  broadcast  auxiliary  service  (BAS) 
services.  Presently,  there  are 
approximately  22,015  common  carrier 
licensees,  and  approximately  61,670 
POF  licensees  and  broadcast  auxiliary 
radio  licensees  in  the  microwave 
service.  Inasmuch  as  the  Commission 
has  not  yet  defined  a  small  business 
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with  respec  t  to  these  incumbent 

services,  we  utilized  the 
SBA's  definition  applicable  to  cellular 
and  other  v  'ireless  telecommunications 
[NAICS  513322);  i.e.,  an 
no  more  than  1,500  persons. 
We  estimat ;,  for  this  purpose,  that  all  of 
the  Fixed  N  icrowave  licensees 
(excluding  broadcast  auxiliary 
licensees)  v  'ould  qualify  as  small 
entities  unc  er  the  SBA  definition  for 
radioteleph  one  companies. 

The  r  lies  set  forth  in  the  Third 
Order  will  affect  all  entities 
to  provide  terrestrial 
MVDDS  operations  in  the  12.2-12.7 
GHz  band. 


companies 
entity  with 
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that  intend 


Ih! 


Description  of  Projected  Reporting, 
Recordkeep  ing,  and  Other  Comphance 
Requiremei  ts 
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in  half  the  t 
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our  finding 
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have  no  di 
new  five  v 


Tjhird  Report  and  Order 
reporting,  recordkeeping  or 

iance  requirements 

dopted  in  this  proceeding. 
I  iging  the  service  area 

from  CEAs  to  DMAs, 

a  change  in  the  number  and 
the  service  areas.  In 
are  changing  the  build  out 

ten  years  to  five  years, 

compliance  with  these  rules 

me.  However,  we  believe 
e  changes  will  not  have  a 
result,  especially  in  light  of 

that  small  businesses  will 
the  new  service  area 

and  because  the  record 
interested  parties  will 

culty  complying  with  the 
build  out. 
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Steps  Take  I  To  Minimize  Significant 
Economic  h  npact  on  Small  Entities,  and 
Significant .  Mtematives  Considered 

18.  The  R  "A  requires  an  agency  to 
describe  an;   significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  aj  proach,  which  may  include 
the  foUowir  g  four  alternatives  {among 
others):  (1) '  'he  establishment  of 
differing  coi  npliance  or  reporting 
requirement  s  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  he  clarification, 
consalidalic  n.  or  simplification  of 
compliance  or  reporting  requirements 
under  the  n  le  for  small  entities;  (3)  the 
use  of  perfo  mance,  rather  than  design 
standards:  and  (4)  an  exemption  from 
coverage  of  iie  rule,  or  any  part  thereof, 
for  small  en  ities. 

19.  Regar(  ing  our  revisiting  the 
issue  to  utilize  DMAs  in  the 


service  area 


DMAs  better  comports  with  the 
proposed  service  and  that  this  decision 
will  place  wireless  competitors  to  cable 
services  on  the  same  economic  footing 
as  cable  systems,  which  generally  haye 
a  royalty-free  statutory  copyright  license 
to  retransmit  local  TV  programming 
within  the  DMA  of  the  station  being 
rebroadcast. 

20.  We  also  revisited  the  build  out 
requirement  to  establish  a  five-year 
construction  period  in  the  Third  Report 
and  Order,  in  lieu  of  the  ten-year 
construction  period  established  in  the 
Second  Report  and  Order.  We  do  not 
anticipate  any  adverse  impact  on  small 
entities.  We  determined  that  the  revised 
time  frame  was  necessary  in  order  to 
promote  timely  service  to  the  public, 
and  that  those  interested  in  providing 
service  will  have  ample  time  to  modify 
their  business  plans  prior  to  a 
competitive  bidding  procedure. 

Report  to  Congress 

21.  The  Commission  will  send  a  copy 
of  the  Third  Report  and  Order, 
including  this  FRFA,  in  a  report  to 
Congress  pursuant  to  the  Congressional 
Review  Act.  In  addition,  the 
Commission  will  send  a  copy  of  the 
Third  Report  and  Order,  including  this 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Ordering  Clauses 

22.  Pursuant  to  the  authority 
contained  in  sections  4{i),  7(aj,  301, 
303(c),  303(f),  303(g),  303(r),  308,  and 
309(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
157(a).  301,  303(c).  303(f).  303(g),  303(r), 
308,  309(j),  the  Third  Report  and  Order 
is  adopted. 

23.  Part  101  of  the  Commission's 
Rules  is  amended  as  specified  in  rule 
changes,  effective  September  16,  2003. 
This  action  is  taken  pursuant  to  sections 
4(i).  303(c),  303(f),  303(g),  303(r),  and 
309(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(c),  3q3(f).  303(g),  303(r)  and  309(j). 

List  of  Subjects  in  47  CFR  Part  101 

FCC  equipment,  Radio.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 


Third  Repoi  t  and  Order  in  lieu  of  the  Rule  Changes 


CEA  service  area  designation  adopted  in 
the  Second  Report  and  Order,  we  do  not 
anticipate  a  ly  adverse  impact  on  small 
entities.  We  believe  that  the  use  of 


■  For  the  reasons  discussed  in  the 
preamble  the  FCC  amends  47  CFR  part 
101  as  follows: 


PART101— FIXED  MICROWAVE 
SERVICES 

■  1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

■  2.  Section  101.1401  is  revised  to  read 
as  follows: 

§101.1401    Service  areas. 

Multichannel  Video  Distribution  and 
Data  Service  (MVDDS)  is  licensed  on 
the  basis  of  Designated  Market  Areas 
(DMAs).  The  214  DMA  service  areas  are 
based  on  the  210  Designated  Market 
Areas  delineated  by  Nielsen  Media 
Research  and  published  in  its 
publication  entitled  U.S.  Television 
Household  Estimates,  September  2002, 
plus  four  FCC-defined  DMA-like  service 
areas. 

(a)  Alaska — Balance  of  State  (all 
geographic  areas  of  Alaska  not  included 
in  Nielsen's  three  DMAs  for  the  state: 
Anchorage,  Fairbanks,  and  Juneau); 

(b)  Guam  and  the  Northern  Mariana 
Islands; 

(c)  Puerto  Rico  and  the  United  States 
Virgin  Islands;  and 

(d)  American  Samoa. 

■  3.  Section  101.1413  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§101.1413    License  term  and  renewal 
expectancy. 

****''  * 

(b)  Application  of  a  renewal 
expectancy  is  based  on  a  showing  of 
substantial  service  at  the  end  of  five 
years  into  the  license  period  and  ten 
years  into  the  license  period.  The 
substantial  service  requirement  is 
defined  as  a  service  that  is  sound, 
favorable,  and  substantially  above  a 
level  of  mediocre  service  which  might 
minimally  warrant  renewal.  At  the  end 
of  five  years  into  the  license  term  and 
ten  years  into  the  license  period,  the 
Commission  will  consider  factors  such 
as: 


■  4.  Section  101.1421  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read  as 
follows: 

§  101.1421    Coordination  of  adjacent  area 
MVDDS  stations  and  incumt>ent  putiiic 
safety  POPS  stations. 

***** 

(b)  Harmful  interference  to  public 
safety  stations,  co-channel  MVDDS 
stations  operating  in  adjacent 
geographic  areas,  and  stations  operating 
on  adjacent  channels  to  MVDDS  stations 
is  prohibited.  In  areas  where  the  DMAs 
are  in  close  proximity,  careful 
consideration  should  be  given  to  power 
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requirements  and  to  the  location,  height, 
and  radiation  pattern  of  the  transmitting 
and  receiving  antennas.  Licensees  are 
expected  to  cooperate  fully  in 
attempting  to  resolve  problems  of 
potential  interference  before  bringing 
the  matter  to  the  attention  of  the 
Commission. 

(c)  Licensees  shall  coordinate  their 
facilities  whenever  the  facilities  have 
optical  line-of-sight  into  other  licensees' 
areas  or  are  within  the  same  geographic 
area.  Licensees  are  encouraged  to 
develop  operational  agreements  with 
relevant  licensees  in  the  adjacent 
geographic  areas.  Incumbent  public 
safety  POPS  licensee(s)  shall  retain 
exclusive  rights  to  its  channel(s)  within 
the  relevant  geographical  areas  and 
must  be  protected  in  accordance  with 
the  procedures  in  §  101.103  of  this  part. 
A  list  of  public  safety  incumbents  is 
attached  as  Appendix  I  to  the 
Memorandum  Opinion  and  Order  and 
Second  Report  and  Order,  Docket  98- 
206  released  May  23,  2002.  Please  check 
with  the  Commission  for  any  updates  to 
that  list. 

[FR  Doc.  03-18221  Filed  7-17-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docltet  No.  030509119-3168-02;  I.D. 
032603D] 

RIN  0648-AQ99 

Magnuson-Stevens  Act  Provisions; 
Fishing  Capacity  Reduction  Program; 
Pacific  Coast  Groundfish  Fishery; 
California,  Washington,  and  Oregon 
Fisheries  for  Coastal  Dungeness  Crab 
and  Pink  Shrimp 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Final  notice  of  proposed  fishing 

capacity  reduction  program. 

SUMMARY:  NMFS  issues  this  final  notice 
about  a  voluntary  fishing  capacity 
reduction  program  in  the  Pacific  Coast 
groundfish  fishery.  After  a  successful 
referendum,  harvesters  accepted  to 
participate  would  be  paid  to  surrender 
their  fishing  permits  and  restrict  their 
vessels.  A  loan,  which  would  be  repaid 
by  fishermen  remaining  in  the  fishery, 
will  finance  the  majority  of  the 
program's  cost.  The  program  will  invite 
bids  from  owners  of  groundfish  trawl 


permits  (except  those  harvesting 
whiting  and  processing  it  at  sea)  that  are 
willing  to  surrender  their  fishing 
privileges,  score  the  bids  in  a  reverse 
auction  against  the  value  of  bidders' 
harvests,  and  then  conduct  a 
referendum  regarding  repayment  of  the 
loan.  If  the  referendum  is  successful, 
accepted  bidders  must  relinquish  their 
California,  Oregon,  and  Washington 
fishing  licenses  for  coastal  Dungeness 
crab  and  pink  shrimp.  Accepted  bidders 
must  also  surrender  their  Federal 
groundfish  permits,  as  well  as  all  other 
Federal  fishing  licenses,  fishery  permits, 
area  and  species  endorsements,  and  any 
other  fishery  privileges  issued  to  vessels 
named  in  their  bids  (or  to  persons  on 
the  basis  of  their  operation  or  ownership 
of  those  vessels).  The  fishing  vessels 
involved  will  never  again  be  eligible  to 
fish.  If  the  referendum  is  not  successful, 
bidders  are  excused  from  all  such 
obligations.  The  groundfish  program 
aims  to  increase  the  remaining 
harvesters'  productivity,  help 
financially  stabilize  the  fishery,  and 
help  conserve  and  manage  its  fish.  This 
notice  also  contains  the  groundfish 
program's  invitation  to  bid  and  bidding 
document. 

DATES:  The  final  notice  is  effective  July 
18, 2003. 

ADDRESSES:  Copies  of  the  envfronmental 
assessment  and  regulatory  impact 
review  are  available  from  NMFS  upon 
request  from  Michael  L.  Grable.  Chief, 
Financial  Services  Division,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3282.  Comments  involving  the 
reporting  burden  estimates  or  any  other 
aspects  of  the  collection  of  information 
requirements  should  be  sent  both  to 
Michael  L.  Grable  at  the  above  address 
and  to  the  National  Oceanic  and 
Atmospheric  Administration  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Comments  sent  by  Internet  or 
e-mail  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Grable,  (301)  713-2390. 
SUPPLEMENTARY  INFORMATION: 

L  General 

Enacted  oh  February  20,  2003,  Section 
212  of  Division  B,  Title  II,  of  Pub.  L. 
108-7  (section  212)  authorizes  a  fishing 
capacity  reduction  program  (program) 
for  that  portion  of  the  limited  entry 
trawl  fishery  under  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
whose  permits,  excluding  those 
registered  to  whiting  catcher-processors, 
are  endorsed  for  trawl  gear  operation 
(reduction  fishery).  The  program's 


objective>s  to  reduce  the  number  of 
vessels  and  permits  endorsed  for  the 
operation  of  groundfish  trawl  gear. 
Vessels  that  catch  and  process  whiting 
at  sea  are  ineligible  to  participate.  The 
program  also  involves  corollary  fishing 
capacity  reduction  in  the  California, 
Oregon,  emd  Washington  fisheries  for 
coastal  Dungeness  crab  and  pink  shrimp 
(fee-share  fisheries).  Sections  1111  and 
1112  of  the  Merchant  Marine  Act.  1936 
(46  App.  U.S.C.  1279f  and  1279g)  (Title 
XI)  authorize  loans  for  financing  the 
cost  of  fishing  capacity  reduction 
programs  (reduction  loans). 

Trie  program  has  two  appropriations. 
A  $10  million  appropriation,  authorized 
by  section  501(b)  of  Division  N,  Title  V, 
of  Public  Law  108-7,  directly  funds  part 
of  the  program's  cost.  The  second,  a  $0.5 
million  appropriation,  included  in  Pub. 
L.  107-206.  funds  the  Federal  Credit 
Reform  Act  cost  of  authorizing  a  $36 
million  reduction  loan. 

Section  212  supersedes  some  of  the 
provisions  of  both  the  fishing  capacity 
reduction  framework  regulations  (50  . 
CFR  600.1000  et  seq.)  and  the 
Magnuson-Stevens  Act  fishing  capacity 
reduction  provisions  (16  U.S.C. 
1861a(b)-(e)). 

When  fishing  capacity  reduction  is 
undertaken  pursuant  to  the  Magnuson- 
Stevens  Act  provisions.  NMFS 
implements  each  reduction  program  by 
adding  an  implementing  section  to  the 
framework  regulations.  Section  212, 
however,  renders  some  of  the 
Magnuson-Stevens  Act  provisions  and 
the  framework  regulations  inapplicable. 
Among  other  things,  the  groundfish 
program  applies  to  more  than  one 
fishery.  Section  212  also  requires  NMFS 
to  implement  the  groundfish  program  by 
publishing  a  notification  and  an 
invitation  to  bid  in  the  Federal  Register 
rather  than  by  promulgating  additional 
regulations.  In  addition,  section  212 
supersedes  one  provision  of  Title  XI,  by 
extending  the  reduction  loan's  term  to  ' 
30  years. 

IL  Reduction  Cost 

The  amount  paid  to  harvesters  in 
exchange  for  relinquishing  their  fishery 
privileges  (reduction  cost)  may  equal, 
but  may  not  exceed,  $46  million.  A  $10 
million  appropriation  will  fund  part  of 
the  reduction,  and  future  hciaiesters  will 
finance  any  remainder. 

III.  Summary  of  Comments 

NMFS  received  comments  from  nine 
entities.  Comments  from  both 
individuals  and  organizations  represent 
the  views  of  many  parties.  Most  of  the 
comments  supported  fishing  capacity 
reduction  in  the  reduction  fishery, 
although  some  comments  disagreed 
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with  some 
notice. 

Commen  f 
suggested 
relinquishi^ 
reduction 
reduction 

Responsi 
contempla 
therefore  NMFS 
authority  tt 
scheme. 

Commen 
suggested 
own  reduction 
with  other 
reduction 
vessels. 

Response 
expanded 
allow  co-1 
include  mu 
holding  the 
component 

Comment 
that  NMFS 


aspects  of  the  proposed 


1 :  Three  comments 

NMFS  offer  flat  permit- 
ent  payments  to  groundfish 
f  ermit  owners  who  own  no 
\|essel. 

This  was  not  specifically 
in  the  statute  and 
does  not  have  the 
implement  such  a  payment 


t  lat 


Three  comments 
NMFS  allow  entities  that 
vessels  to  be  co-bidders 
I  entities  that  own  groundfish 
p  ermits  but  not  reduction 
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t(  rm 


ocean 
Dungeness 
excluded 

Response 
Sound  Dun  •! 
excluded  as 
added  the 
Dungeness 
program.  Tl 
encompass 
Washington 
Dungeness 
systems  out  iid 

Comment 
that  NMFS 


NMFS  agrees  and  has 
definition  of  bidder  to 
er  participation.  A  bid  can 
tiple  parties  owning  or 
different  reduction 
required  for  a  bid. 
3:  One  comment  requested 
;hange  "Dungeness  crab"  to 
ness  crab"  to  ensure  that 
I  rab  inside  Puget  Sound  is 
this  program. 
NMFS  agrees  that  Puget 
eness  crab  should  be 
a  fee-share  fishery  and  has 
coastal"  to  clarify  the 
I  :rab  eligible  for  this 
is  term  is  intended  to 
[California.  Oregon,  and 
state's  description  of 
(  rab  fisheries  and  permit 
e  of  Puget  Sound. 


4:  Two  comments  requested 


v(  issel 


requiring  re 

reduction 

reduction 

Response 
clarified  the 
only  fee- 
reduction 

Comments 
NMFS' 
regarding 
of  the  bid  is 
information 
permits  is  iife 

Response 
the  approprjat 

Comment 
clarifying 
permits  o 
reduction 


permits  regi 
vessel. 

Response 
the  appropr^ti 

Comment 
that  bid 


I  emove  the  provisions 
inquishment  of  fee-share 
permits  not  registered  to 
Is. 
NMFS  agrees  and  has 
language  to  require  that 
permits  registered  to  a 
v#ssel  be  relinquished. 

Two  comments  state  that 
for  information 
history  as  a  requirement 
unnecessary  because  such 
on  how  fishermen  got  their 

levant. 
NMFS  agrees  and  has  made 

e  revisions. 
6;  One  comment  suggested 
relinquishing  Federal 
than  the  groundfish 
pArmit  is  restricted  to  Federal 
itered  to  the  reduction 


-sha  re 


requ  3St 
ca  tch 


that 
)ther 


NMFS  agrees  and  has  made 

e  revision. 
7:  One  comment  suggests 
scoring  should  include  the 
average  lane  ings  values  of  only  those 
fee-share  fis  leries  that  match  the 
bidder's  fee-phare  reduction  permits. 


Response:  NMFS  agrees  and  has 
clarified  that  such  values  should 
correspond  to  the  bidder's  fee-share 
reduction  permits. 

Comment  8:  Two  comments  requested 
that  NMFS  allow  bidders  to  document 
alternative  landings  values  higher  than 
those  in  the  official  fish-ticket 
databases. 

Response:  In  order  to  provide  a  fair 
opportunity  for  all  bidders  to  document 
their  landings,  NMFS  determined  the 
best  evidence  of  landings  is  the  official 
fish-ticket  databases. 

Comment  9:  One  comment  suggested 
that  in  situations  involving  bids  with 
identical  scores,  where  accepting  both 
would  exceed  funding  levels,  NMFS 
should  accept  the  bid  with  the  lowest 
value  first  rather  than  the  bid  first 
received. 

Response:  NMFS  agrees  that  the 
process  for  accep^ng  bids  with  identical 
scores  should  be  revised.  However,  to  be 
consistent  with  the  purposes  of  the 
Program,  where  there  is  not  sufficient 
reduction  funding  to  accept  all  bids, 
NMFS  will  accept  the  bid  that  removes 
the  greatest  amount  of  capacity  without 
exceeding  funding  limits.  If  both  bids 
remove  the  same  amount  of  capacity, 
the  bid  received  first  will  be«ccepted. 

Comment  10:  One  comment  suggested 
that  NMFS  delay  notifying  bidders  that 
bids  have  been  accepted  until  after  a 
successful  referendum. 

Response:  NMFS  agrees  and  will 
notify  accepted  bidders  after  the 
referendum. 

Comment  11:  One  comment  suggested 
that  NMFS  clarif\'  that  the  loan  sub- 
amount  calculation's  dividend  is 
derived  from  the  bid-scoring  period 
landing  values  of  the  accepted  bidders. 

Response:  NMFS  agrees  and  has 
changed  the  notice  accordingly. 

Comment  12:  One  comment  suggests 
that  NMFS  establish  a  specific  time  for 
every  accepted  bidder  to  stop  fishing,  as 
opposed  to  the  proposed  notice  and 
addenda  provisions  that  each  accepted 
bidder  must  stop  fishing  upon  receipt  of 
NMFS'  request  for  payment 
instructions.  The  suggestion  is  that 
fishing  cease  30  days  after  the 
certification  of  referendum  results. 

Response:  NMFS  agrees  that  this 
provision  should  be  modified  so  that  all 
accepted  bidders  will  cease  fishing  at 
the  same  time.  The  provision  has  been 
revised  so  that  the  bidder  must  have 
stopped  fishing  and  must  have  retrieved 
all  fishing  gear  previously  deployed 
fi^om  the  reduction  vessel  30  days  after 
the  publication  of  the  reduction 
payment  tender  notice. 

Comment  13:  Two  comments  suggest 
that  NMFS  revise  the  notice  and 
addenda  language  which  holds  accepted 


bidders  accountable  for  the  actions  of 
new  owners  to  whom  accepted  bidders 
may,  after  buyback,  transfer  reduction 
vessels. 

Response:  NMFS  agrees  that  accepted 
bidders  cannot  be  held  responsible  for 
the  future  actions  of  unrelated  third 
parties  to  whom  they  transfer  these 
vessels.  Any  violations  by  the  new 
owners  will  be  addressed  under  existing 
statutory  authority. 

Comment  14:  One  comment 
questioned  if  "inside  waters"  fishing 
count  forbid  scoring  purposes. 

Response:  All  landings,  including  in 
inside  waters,  associated  with  the 
management  of  federal  groundfish  and 
with  state  coastal  fisheries  for  pink 
shrimp  and  Dungeness  crab  will  be  used 
for  bid  scoring  purposes. 

Comment  15:  One  commenter 
questioned  if  accepted  bidders  may  fish 
a  reduction  vessel  in  "inside  waters"  or 
sell  the  vessel  to  Mexico  or  Alaska. 

Response:  A  reduction  vessel  may  not 
be  fished  anywhere.  It  may  not  be  sold 
into  any  foreign  registry  or  operation  but 
can  be  sold  to  an  Alaska  resident, 
although  it  cannot  fish  there  or 
anywhere  else. 

Comment  16:  One  conunent  asked 
NMFS  to  establish  the  "basic  trawl 
permit  price  without  a  past  har\'est". 

Response:  Congress  established  a 
bidding  formula,  which  requires  past 
har\'est  revenues. 

Comment  17:  One  comment  asked  if 
NMFS  buys  back  only  his  permit,  if  he 
could  fish  his  reduction  vessel  in  inside 
waters. 

Response:  This  capacity  reduction 
program  compensates  fishermen  for 
relinquishing  not  only  the  reduction 
permits  but  the  fishery  endorsement  of 
the  reduction  vessel.  'Therefore,  the 
reduction  vessel  cannot  fish  anywhere. 
If  the  reduction  vessel  is  a  state 
registered  vessel,  it  must  be  scrapped. 

Comment  18:  One  comment  asked 
what  to  do  with  a  reduction  vessel. 

Response:  The  owner  of  a  reduction 
vessel  may  d*  whatever  he  chooses  with 
a  reductioqpwssel  as  long  as  he  does  not 
fish  with  the  reduction  vessel  or  move 
it  into  a  foreign  registry  or  operation, 
except  for  non-Federally  registered 
vessels  which  must  be  scrapped. 

Comment  19:  One  comment  suggested 
that  a  reduction  vessel  be  saleable  into 
a  foreign  fishery  because  this  is  most 
beneficial  to  the  buyback. 

Response:  The  authorizing  statute 
prohibits  such  a  sale. 

Comment  20:  One  comment  asked  if 
a  reduction  vessel  can  be  used  for 
tendering  and  for  the  definition  of 
"fishing". 

Response:  The  definition  of  "fishing" 
is  contained  in  the  Magnuson-Stevens 
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Act  and  would  preclude  a  reduction 
vessel  from  tendering. 

Comment  21 :  One  comment  asked  if 
income  from  NMFS  fisheries  research 
charters  can  be  included  in  landings  for 
bid  scoring. 

Response:  Yes.  but  only  the  income 
from  the  sale  of  the  groundfish  recorded 
on  fish  tickets. 

Comment  22:  One  comment  asked 
what  happens  to  fish  in  deployed  gear 
at  the  time  of  tender,  when  fishing  must 
cease. 

Response:  Any  fish  caught  within  the 
30  day  time  period  may  be  legally 
retained  and  sold.  After  that  date,  the 
gear  should  have  been  pulled  up  and  no 
longer  fishing. 

Comment  23:  One  comment  implies 
that  coastal  Dungeness  crab  and  pink 
shrimp  gear  should  be  included  in  the 
capacity  reduction  program. 

Response:  No  statutory  authority  ^ 
exists  to  buy  back  fishing  gear. 

Comment  24:  One  comment  implies 
that  accepted  bidders  should  be 
prevented  from  using  their  reduction 
payments  to  buy  existing  coastal 
Dungeness  crab  or  pink  shrimp  permits 
and  crab  or  shrimp  gear  and  leasing 
them  to  vessels  already  in  these 
fisheries. 

Response:  No  statutory  authority 
exists  to  make  this  change. 

Comment  25:  One  comment  implies 
that  the  existence  of  latent  permits  in 
coastal  Dungeness  crab  and  pink  shrimp 
fisheries  exacerbates  problems 
described  in  comments  (23)  an^24). 

Response:  Latent  permits  in  these 
fisheries  is  an  issue  th^t  should  be 
addressed  by  state  fisheries  managers. 

Comment  26:  One  comment  implies 
that  accepted  bidders  should, 
themselves,  be  prevented  from  ever 
fishing  again. 

Response:  No  statutory  authority 
exists  to  make  this  change. 

Comment  27:  One  comment  suggested 
that  all  reduction  vessels  should  be 
scrapped. 

Response:  The  authorizing  statute 
allows  for  retention  of  the  reduction 
vessel  as  long  As  the  fishery 
endorsement  is  cancelled.  This  affords 
more  capacity  removal  from  the  targeted 
fisheries  at  less  cost. 

Comment  28:  One  coipment  stated 
that  neither  the  notice  nor  its  addenda 
indicate  whether  a  reduction  vessel 
which  has  a  multi-year  NMFS  tratvl- 
survey  charter  can  continue  with  the 
charter  after  the  buyback. 

Response:  The  vessel's  fishery 
endorsement  will  have  been  withdrawn 
and  therefore  the  vessel  can  no  longer 
fish.  However,  NMFS  will  work 
internally  to  ensure  that  any  fishermen 
who  is  bought  out  will  net  be  subject  to 


a  Governmental  action  for  breach  of 
contract  based  on  inability  to  fish  due 
to  the  buyback. 

Comment  29:  One  comment  stated 
that  NMFS  lacks  legal  authority 
regarding  the  coastal  Dungeness  crab 
and  pink  shrimp  fisheries  noting  that 
they  are  managed  by  the  respective 
states. 

Response:  NMFS  acknowledges  that 
these  are  state-managed  fisheries  and 
will  work  with  the  states  to  implement 
this  voluntary  program  as  directed  by 
the  authorizing  legislation  to  revoke  the 
fee-share  fishery  reduction  permits. 
Nevertheless,  this  does  not  affect  fee 
payment  and  collection. 

Comment  30:  One  comment 
questioned  NMFS'  legal  authority 
regarding  processors  of  trawl  groundfish 
noting  that  there  are  no  Federal 
requirements  for  permits  or  reporting 
groundfish  landings. 

Response:  The  Fishery  Management 
Plan  for  Pacific  C&ast  Groundfish 
incorporates  by  reference  state 
requirements  to  record  landings  on  state 
fish  tickets. 

Comment  31:  One  comment  stated 
that  Congress  intended  for  NMFS  to 
follow  existing  practices  for  fee 
collection. 

Response:  The  authorizing  legislation 
provides  an  option  for  the  U.S.  may 
enter  into  agreements  with  California, 
Oregon,  and  Washington  to  collect  the 
fees  that  repay  the  reduction  loan. 
Unless  and  until  NMFS  arranges  to  do 
so,  however,  fish  sellers  will  pay  the 
fees  and  fish  buyers  will  collect  the  fees 
in  accordance  with  the  framework 
regulations. 

Comment  32:  One  comment  states 
that  the  volume  and  size  of  fish  buyers 
dictates  special  circumstances  to  avoid 
an  administrative  nightmare  for  NMFS. 

Response:  NMFS  believes  that  the  fee 
collection  system  currently  in  place 
should  be  adequate. 

Comment  33:  One  comment  strongly 
suggests  that  NMFS  enter  into  fee 
collection  arrangements  with  the  States. 

Response:  Because  of  specific 
statutory  time  constraints,  NMFS  must 
defer  this  matter's  resolution  until  after 
the  buyback,  at  which  time  we  will 
explore  optional  state  fee  collection. 

Comment  34:  One  comment  states 
that  the  program's  Environmental 
Assessment  and  Regulatory  Impact 
Review  (EA/RIR)  does  not  estimate  how 
many  small  businesses  may  be  required 
to  participate  in  the  fee  collection 
process. 

Response:  Section  3.6  or  the  EA/RIR 
discusses  the  processing  sector  by 
reviewing  data  on  the  1.780  purchasers 
of  fish  from  West  coast  harvesters 
during  2000.  Fish  buyers  are  categorized 


according  to  "large"  and  "smaU"  buvers 
based  on  the  amount  offish  purchased. 
However,  available  analyses  on  the 
diversity  and  size  of  the  processing 
sector  as  well  as  state  participation  in 
the  fee  collection  process  precludes 
NMFS  from  developing  definitive 
estimates  of  processor  involvement. 
According  to  SBA  (See  Section  6.6).  a  ■ 
"large"  processor  is  a  processor  with 
more  than  500  employees.  NMFS  does 
not  have  complete  data  on  processing 
employment  by  processing  site  or  bv 
company.  (Some  companies  control 
several  sites).  However,  based  on 
available  descriptions  of  companies  and 
ownership,  NMFS  believes  that  almost 
all  of  the  processors  on  the  West  Coast 
would  be  considered  "small  "  under  the 
SBA  definition.  Sections  3.6  and  6.6  of 
the  EA/RIR  will  be  revised  accordingly. 

Comment  35:  One  comment 
questioned  the  analvsis  undertaken  in 
Section  4.2  of  the  EA/RIR  to  show  the 
remaining  fishermen  the  benefit  of  the 
program  will  outweigh  the  program 
costs  passed  on  to  them. 

Response:  The  program  is  statutorily 
mandated  but  participation  is  voluntary, 
ft  is  difficult  to  quantify'  the  effects  of  a 
capacity  reduction  program  before  it 
occurs  due  to  many  unknown  variables. 
However,  the  success  of  a  fishing 
capacity  reduction  program  depends 
upon  certain  assumptions  such  as  the 
number  of  fish  after  a  reduction 
remaining  constant,  preventing  new 
opacity  from  replacing  retired  capacity, 
and  fish  prices  remaining  constant.  If 
these  assumptions  are  true  then  revenue 
for  the  remaining  participants  after  fee 
payment  would  likely  increase.  A 
majority  of  those  voting  in  the 
referendum  would  need  to  support  it  in 
order  for  the  industry  fee  system  to  be 
approved. 

Comment  36:  One  comment  asserted 
that  the  analysis  in  Section  4.8  of  the 
EA/RIR  repeats  an  untrue  assumption 
that  removing  permits  from  the  coastal 
Dungeness  crab  and  pink  shrimp 
fisheries  will  benefit  fishermen  by 
increasing  access  to  a  greater  portion  of 
management  quotas  and  trip  limits. 

Response:  Tne  appropriate  sections  of 
the  EA/RIR  will  be  clarified  to  reflect 
that  trip  limits  and  quotas  are  not  vised 
in  the  management  of  coastal  Dungeness 
Crab  and  Pink  Shrimp.  However.  NMFS 
maintains  that  in  general  terms,  these 
fisheries  would  benefit  because  fewer 
fishermen  would  remain  fishing  for  the 
same  amount  of  fish.  In  addition;  if  the 
Buyback  Program  provides  conser\'ation 
benefits  to  the  groundfish  fish  stocks, 
current  groundfish  bycatch  restrictions 
on  the  non-groundfish  fisheries, 
particularly  the  Pink  Shrimp  fisheries 
may  be  relaxed.  However,  the 
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cominentei  raises  valid  issues  in  noting 
that  benefit  s  to  non-groundfish  fee  share 
fisheries  miy  be  Hmited  by  the  extent 
that  latent  capacity  is  activated, 
purchased  ;apacity  is  replace  through 
the  issuanc  3  of  new  state  permits,  or 
effort  is  inc  reased  as  the  result  of 
buyback  pr  jgram.  The  Commenter 
estimates  tl.at  at  least  100  of  the  the 
Oregon  Dm  igeness  Crab  fishery  permits 
are  latent  p  ;rmits.  As  described  in  the 
EA/RIR,  th(  Oregon  Pink  shrimp  fishery 
has  a  requii  ement  that  if  the  number  of 
active  perm  its  falls  below  150.  a  lottery 
is  to  be  hel(  to  return  the  number  of 
issued  permits  to  150.  Currently,  there 
are  186  Ore  ^on  permits  issued. 
Therefore,  <  epending  on  the  state 
fishery,  the  benefits  will  be  hard  to 
assess  until  it  is  known  what  permits 
are  to  be  pu  rchased  and  how  the  States 
are  to  respo  nd  to  the  statutory  language 
that  states:  'It  is  the  sense  of  Congress 
that  the  Sta  es  of  Washington,  Oregon, 
and  Califori  lia  should  revoke  all 
relinquishn  ent  permits  in  each  of  the 
fee-share  fis  heries  immediately  after  the 
reduction  p  lyment,  and  otherwise  to 
implement  ippropriate  State  fisheries 
managemen  t  and  conservation 
provisions  in  each  of  the  fee-share 
fisheries  the  t  establishes  a  program  that 
meets  the  requirements  of  16  U.S.C. 
141861a(b)(  I  KB)  as  if  it  were  applicable 
to  fee-share  fisheries." 

rV.  Summai  y  of  Revisions 

The  folloi  L'ing  sections  of  this  final 
notice  revis  ( the  proposed  notice. 

(1)  The  te  to  co-biader  has  he&a 
added  to  indude  third  parties  who  own 
and/or  hold  reduction  components  and 
will  particif  ate  in  the  bidding  with  the 
qualifying  bidder. 

(2)  Bid-sc  )ring  includes  the  average 
landings  va  ues  of  only  those  fee-share 
fisheries  the  t  match  the  bidder's  fee- 
share  redud  ion  permits  included  in  the 
bid. 

(3)  For  id(  ntical  bid  scores  where 
there  is  not  sufficient  reduction  funding 
to  accept  bo  :h,  NMFS  will  accept  the 
bid  that  rem  oves  the  greatest  amount  of 
capacity  wiSiout  exceeding  funding 
limits  or  if  t  oth  bids  remove  identical 
amounts  of  i  ;apacity,  the  first  received 

(4)  Notific  ation  of  accepted  bidders 
will  occur  a  ter  the  referendum. 

(5)  Accepi  ed  bidders  must  have 
stopped  fish  ing  and  must  have  retrieved 
all  fishing  g  lar  previously  deployed 
from  the  rec  uction  vessel  30  days  after 
NMFS  publi  shes  the  reduction  payment 
tender  notice  in  the  Federal  Register. 

V.  Program  Summary 

NMFS  wi  1  mail  to  each  "permit 
owner"  (as  !  0  CFR  660.302  defines  the 
term  "permi  t  owner")  of  a  groundfish 


permit  endorsed  for  trawl  gear  operation 
(other  than  those  issued  to  whiting 
catcher-processors)  an  advance  notice 
that  NMFS  will  formally  invite  bids  for 
capacity  reduction  by  mailing  them  a 
bidding  package.  Such  notice  and  the 
bidding  package  will  be  mailed  to  the 
permit  owner  at  the  owner's  permit 
address  of  record. 

The  bidding  package  will  contain, 
among  other  things,  an  invitation  to  bid 
and  a  bidding  document.  The  invitation 
to  bid  will  specify  the  terms  and 
conditions  under  which  bids  are  made 
and  accepted.  If  the  Secretary  formally 
accepts  a  bid.  the  bidding  document,  in 
conjunction  with  the  invitation  to  bid, 
will  constitute  a  reduction  contract 
between  the  bidder  and  the  United 
States. 

No  bidder  may  bid  before  receiving 
the  bidding  package.  Bidders  must 
submit  bids  on  provided  forms  and  in 
strict  conformance  with  the 
requirements  of  the  invitation  to  bid. 
NMFS  will  reject  any  nonconforming 
bids. 

The  invitation  to  bid  and  bidding 
document  will  be  similar  to  the  pro 
forma  invitation  to  bid  and  bidding 
document  {see  addenda  to  this 
notification).  What  follows  is  a  general 
summary  of  the  relevant  provisions. 

To  submit  a  bid,  bidders  hiust  mail  or 
otherwise  deliver  their  bids  to  NMFS  at 
the  address  specified  in  the  invitation  to 
bid.  Each  bidder  is  responsible  for 
ensuring  that  NMFS  receives  his  or  her 
bid  before  the  specified  bid  closing  date. 
NMFS  will  reject  any  bid  that  arrives 
after  the  bid  closing  date;  such  a  bid 
will  be  deemed  unresponsive  to  the 
invitation  to  bid.  All  terms  and 
conditions  of  the  invitation  to  bid  or  the 
bidding  document  are  final  at  the  time 
NMFS  mails  the  bidding  package. 
Thereafter,  NMFS  will  not  alter  or 
negotiate  any  term  or  condition. 

Each  bid  must  specify: 

(a)  The  exact  bid  price  (also 
referenced  as  Reduction  Payment), 

(b)  The  reduction  vessel  the  bidder 
proposes  to  remove  from  fishing 
(reduction  vessel), 

(c)  The  groundfish  reduction  permit, 

(d)  Any  other  Federal  permits 
registered  to  or  used  on  the  reduction 
vessel, 

(e)  All  California,  Oregon,  or 
Washington  issued  permits  for  coastal 
Dungeness  crab  or  pink  shrimp 
registered  to  or  used  on  the  reduction 
vessel  (fee-share  reduction  permits). 

Parties  other  than  the  qualifying 
groundfish  permit  owner  who  hold  or 
own  the  other  different  components 
required  for  a  bid  may  be  co-bidders. 
Between  them,  bidders  or  co-bidders 
must  own  or  hold  all  required  bid 


components.  The  groundfish  reduction 
permit  must  be  registered  for  use  on  the 
reduction  vessel.  The  bidder  must  also 
include  in  the  bid  all  Federal  fishery 
licenses,  fishery  permits,  area  and 
species  endorsements,  and  any  other 
fishing  privileges  issued  to  a  reduction 
vessel  or  to  the  bidder  co-bidder  on  the 
basis  of  its  operation  or  ownership  of 
the  reduction  vessel. 

By  completing  and  submitting  a 
bidding  document  to  NMFS,  each 
bidder  makes  an  irrevocable  offer  to  the 
United  States.  No  bidder,  once  having 
submitted  a  bid  to  NMFS,  is  entitled  to 
withdraw  or  in  any  way  amend  the  bid. 

Each  bidder  must  offer  to  relinquish 
all  of  his  or  her  Federal  permits  and  any 
state  permits  for  pink  shrimp  or  coastal 
Dungeness  crab.  Additionally,  each 
person  submitting  a  bid  must  offer  to 
relinquish  the  reduction  vessel's  legal 
authority  to  participate  in  any  fishery, 
by  offering  to  permanently: 

(a)  Allow  imposition  of  title 
restrictions  that  remove  the  reduction 
vessel's  fisheries  endorsement, 

(b)  Relinquish  eligibility  for  any 
present  or  future  U.S.  Government 
approval  under  section  (9)(c)(2)  of  the 
Shipping  Act,  1916  (46  U.S.C.  App. 
808(c)(2))  for  placement  of  the  reduction 
vessel  under  foreign  registry  or 
operation  under  the  authority  of  a 
foreign  country,  and 

(c)  Relinquish  any  other  present  or 
future  reduction  vessel  fishing  privilege 
or  fisher}'  eligibility  claim  of  any  kind, 
including  any  based  on  the  reduction 
vessel's  catch  history. 

If  a  reduction  vessel  is  registered  only 
under  state  jurisdiction  (i.e.,  it  is  not 
Federally  documented),  it  must  be 
scrapped. 

After  bidding,  the  bidder  must 
continue  to  hold  all  reduction  permits 
and  own  the  reduction  vessel  until: 
NMFS  notifies  the  bidder  that  NMFS 
rejects  the  bid,  the  bid  expires  without 
NMFS  having  accepted  or  rejected  it, 
NMFS  notifies  the  bidder  that  a 
reduction  contract  between  the  bidder 
and  the  United  States  no  longer  exists, 
or  NMFS  tenders  reduction  payment  to 
the  bidder  and  the  bidder  relinquishes 
all  reduction  permits  and  the  reduction 
vessel's  fishing  privileges. 

NMFS  will  determihe  which  bids  it 
accepts  by  using  a  reverse  auction. 
Upon  receipt  of  each  bid,  NMFS  will 
determine  a  bid  score  by  dividing  each 
bid  amount  by  the  average  annual  total 
ex-vessel  dollar  value  of  the  Pacific 
groundfish,  coastal  Dungeness  crab,  and 
pink  shrimp  landed  by  the  bidder's 
reduction  vessel  that  corresponds  to  the 
bidder's  fee-share  reduction  permits. 
NMFS  will  average  the  three  highest 
total  annual  revenues  from  groundfish. 
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coastal  Dungeness  crab,  emd  pink 
shrimp  during  1998,  1999,  2000,  or 
2001. 

NMFS  will  accept  the  responsive  bid 
with  the  lowest  bid  score  and  then 
successively  accept  each  additional 
responsive  bid  with  the  next  lowest  bid 
score  until  either  there  are  no  more  bids 
to  accept  or  acceptance  of  the  bid  with 
the  next  lowest  bid  score  would  cause 
the  reduction  cost  to  exceed  the 
maximum  reduction  cost.  If  any  two  or 
more  bid  scores  are  exactly  the  same 
and  there  is  not  sufficient  reduction 
funding  to  accept  both,  NMFS  will 
accept  the  bid  that  removes  the  greatest 
amount  of  capacity,  or  in  the  event  more 
that  one  such  bid  removes  the  same 
amount  of  capacity,  the  bid  it  received 
first. 

NMFS  will  accept  or  reject  each  bid 
but  will  notify  bidders  accordingly  only 
after  a  successful  referendum  occurs. 
NMFS"  acceptance  of  a  bid  offer  will 
form  a  fully  binding  reduction  contract 
between  the  bidder  (and  any  co-bidders) 
and  the  United  States.  Each  party's 
obligation  to  perform  in  accordance 
with  the  terms  and  conditions  of  any 
reduction  contract  will,  however,  be 
subject  to  a  successful  fee  referendum. 

After  bids  are  formally  accepted, 
NMFS  will  establish  up  to  seven 
reduction  loan  sub-amounts,  one  for  the 
reduction  fishery  and  one  for  each  of  the 
fee  share  fisheries.  A  reduction  sub- 
amount  is  a  fishery's  share  of  the 
reduction  loan  and  is  in  proportion  to 
the  fishery's  share  of  the  total  ex-vessel 
dollar  value  of  the  groundfish,  coastal 
Dungeness  crab,  and  pink  shrimp  which 
all  reduction  vessels  landed  during  the 
four-year  period  from  1998  through 
2001.  Post-reduction  fees  from  each  of 
these  fisheries  will  repay  its  respective 
reduction  loan  sub-amount. 

Specifically,  NMFS  will  calculate 
each  reduction  loan  sub-apiount  as 
follows.  NMFS  will  separately  add  the 
totcil  ex-vessel  values  of  the  accepted 
bidders  landings,  for  the  four-year 
period  from  1998  through  2001,  for  the 
reduction  fishery  (i.e.,  groundfish  trawl 
fishery)  and  the  fee-share  fisheries  (the 
three  coastal  Dungeness  crab  fisheries 
and  the  three  pink  shrimp  fisheries). 
Then  NMFS  will  divide  each  of  the 
seven  totals  by  the  aggregate  value  of  all 
of  the  landings  from  all  seven  fisheries 
to'derive  seven  quotients.  NMFS  will 
then  multiply  the  reduction  loan 
amount  by  each  of  the  quotients  to 
determine  the  loan  sub-amount  that 
each  of  these  fisheries  must  repay. 

NMFS  will  conduct  the  referendum  as 
soon  as  practicable.  The  referendum's 


sole  purpose  will  be  to  determine 
whether  the  voters  who  cast  referendum 
ballots  authorize  the  fee  required  to 
repay  the  reduction  loan. 

NMFS  will  mail  referendum 
information,  voting  instructions,  and  a 
referendum  ballot(s)  to  the  permit 
owner  of  each  groundfish  permit  in  the 
reduction  fishery  and  to  the  person  who 
is  the  holder  of  record  of  each  state- 
issued  pink  shrimp'or  coastal 
Dungeness  crab  permit  (collectively, 
eligible  voters).  NMFS  will  include 
information  about  the  following  bid 
acceptance  results: 

(a)  The  program's  reduction  cost, 

(b)  The  seven  reduction  loan  sub- 
amounts, 

(c)  The  number  of  permits  that  will  be 
relinquished, 

(e)  The  number  of  reduction  vessels, 
and 

(f)  The  total  ex-vessel  dollar  values  of 
reduction  vessel  landings  in  the 
reduction  fisherj'  and  in  each  of  the  six 
fee-share  fisheries,  during  each  year 
fi-om  1998  through  2001. 

NMFS  will  mail  eligible  voters  a 
separate  referendum  ballot  for  each 
groundfish  permit  they  own  and  every 
pink  shrimp  or  coastal  Dungeness  crab 
permit  they  hold.  In  other  words, 
eligible  voters  will  have  one  ballot  for 
every  such  permit  they  hold. 

Immediately  after  the  deadline  for 
NMFS'  receipt  of  ballots,  NMFS  will 
tally  votes,  fishery  by  fishery,  and 
multiply  each  tally  by  the  quotients 
used  in  calculating  the  reduction  loan 
sub-amounts.  The  products  of  this 
multiplication  will  be  the  vote  tallies  for 
the  respective  fisheries  weighted  in 
proportion  to  each  fishery's  reduction 
loan  sub-amount. 

If  the  weighted  total  of  approving 
votes  is  greater  than  the  weighted  total 
of  disapproving  votes,  the  referendum  is 
successful.  The  referendum  is 
unsuccessful  if  the  weighted  total  of 
disapproving  votes  is  the  same  as  op^ 
exceeds  the  weighted  total  of  approving 
votes.  NMFS  will  mail  each  eligible 
voter  a  notice  about  the  referendum's 
outcome.  If  the  referendum  is 
successful,  NMFS  will  mail  to  each 
bidder  a  bid  acceptance  or  rejection 
notice. 

If  the  referendum  is  unsuccessful,  the 
fee  will  not  be  approved;  and  NMFS 
will  mail  a  notice  to  each  bidder  that 
neither  the  bidder  nor  the  United  States 
has  any  further  obligation  under  any 
reduction  contract. 

If  the  referendum  is  successful,  NMFS 
will  request,  from  each  accepted  bidder, 
specific  and  written  payment 


instructions  for  disbursing  the  reduction 
payment.  Within  thirty  days  after  the 
publication  in  the  Federal  Register  of 
the  reduction  payment  tender  notice 
(which  notifies  the  bidder  that  NMFS 
intends  to  pay  the  bidder  and  needs 
payment  instructions),  the  bidder  must 
have  stopped  fishing  and  must  retrieve 
all  fishing  gear  previously  deploved 
from  the  reduction  vessel.  The  bidder 
must  also  certif\'  that  they  have 
complied  with  the  requirements  of  the 
reduction  contract. 
NMFS  will: 

(a)  Revoke  all  groundfish  permits  and 
all  other  federal  reduction  permits, 

(b)  Notify  California,  Oregon,  and 
Washington  that  accepted  bidders  have 
relinquished  their  fee-share  reduction 
permits, 

(c)  Request  the  Secretary'  under  whom 
the  U.S.  Coast  Guard  operates  to  revoke 
the  fisheries  endorsements  of  all 
Federally-documented  reduction 
vessels,  and 

(d)  Request  the  Secretary'  under  whom 
the  U.S.  Maritime  Administration 
operates  to  make  all  Federally- 
documented  reduction  vessels 
permanently  ineligible  for  any  present 
or  future  U.S.  Government  approval 
under  section  (9)(c)(2)  of  the  Shipping 
Act,  1916  (46  U.S.C.  App.  808(c)(2))  for 
placement  of  a  reduction  vessel  under 
foreign  registry  or  operation  under  the 
authority  of  a  foreign  country. 

These  reduction  vessel  revocations 
and  restrictions  run  with  the  vessels' 
titles  and  apply  to  all  subsequent 
owners. 

The  bidder  must  immediately  scrap 
any  state-registered  reduction  vessel  and 
allow  NMFS  to  observe  and  certify  the 
scrapping. 

After  receiving  a  bidder's  payment 
instructions  and  certification  of 
compliance,  NMFS  will  disburse  the 
reduction  payment  unless  NMFS  has 
reason  to  believe  that  the  bidder  has  not 
performed  in  accordance  with  his  or  her 
reduction  contract  duties  and 
obligations.  NMFS  will  disburse 
reduction  payments  only  to  accepted 
bidders,  unless  they  explicitly  instruct 
NMFS  to  do  otherwise.  If  a  reduction 
vessel  needs  to  be  scrapped,  NMFS  will 
withhold  funds  sufficient  to  cover  the 
cost  of  such  scrapping  until  its 
completion. 

VI.  Program  Process 

The  following  table  outlines,  in 
chronological  order,  the  program's 
process: 
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STEP 


ACTION 


One  ... 
Two  ... 
Three 
Four  .. 


Five 

Six  

Seven  

Eight  

Nine  

Ten  

Eleven  (A) 


Eleven  (B) 


Twelve 


Thirteen  . 
Fourteen 
Fifteen  ... 


NMFS  publishes  a  final  notice  in  the  Federal  Register,  together  with  the  final  draft  of  the  invitation-to  bid 
and  bidding  document. 

NMFS  rtiails  each  permit  owner  of  a  groundfish  trawl  permit  (other  tf^an  those  issued  to  whiting  catcher- 
processors)  a  notice  that  NMFS  will  subsequently  mail  him  or  her  a  bidding  package. 

NMFS  formally  invites  each  qualified  bidder  to  bid  by  mailing  to  him  or  her  a  bidding  package  that  also  in- 
forms him  or  her  that  a  referendum  will  occur  after  NMFS  has  accepted  bids. 

NMFS  mails  a  notice  to  persons  holding  any  fee-share  fishery  permit(other  than  those  to  whom  NMFS  sent 
the  mailing  in  step  three)  that  NMFS  has  invited  bids.  The  notice  will  also  state  that  NMFS  will,  without 
further  notice,  mail  him  or  her  a  referendum  ballot(s)  and  voting  instructions  after  NMFS  has  accepted 
bids. 

Bidders  submit  bids. 

NMFS  receives  bids  until  the  bid  closing  date. 

NMFS  scores  and  tallies  the  bids. 

NMFS  mails  to  each  person  eligible  to  vote  in  the  referendum  a  ballot(s)  and  voting  instructions. 

The  referendum  occurs. 

NMFS  receives  votes  until  the  vote  receipt  deadline  and  afterwards  tallies  the  votes. 

If  the  referendum  fails: 

(a)  NMFS  mails  to  each  eligible  voter  a  notice  that  the  referendum  is  unsuccessful,  and 

,(b)  NMFS  mails  to  each  bidder  a  notice  that  the  reduction  bids  are  without  force  and/or  effect. 

If  the  referendum  is  successful: 

(a)  NMFS  mails  to  each  bidder  a  notice  that  ttie  referendum  is  successful,  the  bid  is  either  accepted  or  re- 
jected, and  reminds  accepted  bidders  that  he  or  she  must  perfomi  the  reduction  contract  duties  and 
obligations, 

(b)  NMFS  mails  to  each  person  who  voted  a  notice  indicating  that  the  referendum  was  successful, 

(c)  NMFS  publishes  a  redi,|ction  payment  tender  notification  in  the  Federal  Register. 

(d)  NMFS  tenders  reduction  payments  to  each  accepted  bidder  by  requesting  the  bidder's  written  payment 
instructions, 

(e)  Accepted  bidders  relinquish  their  reduction  permits  and  reduction  vessel  fishing  privileges,  and 

(f)  Accepted  bidders  certify  their  compliance  with  their  contractual  obligations 

NMFS  disburses  reduction  payments  upon  its  receipt  of  payment  instructions  and  certification  of  compli- 
ance. 
NMFS  undertakes  a  separate  rulemaking  about  fee  payment  and  collection. 
NMFS  establishes  fee  amounts. 

(a)  NMFS  mails  fish  sellers  and  fish  buyers  a  reduction  loan  fee  payment  and  collection  notice. 

(b)  Fish  sellers  begin  paying  the  fees,  and  fish  buyers  begin  collecting  and  disbursing  the  fees  to  NMFS, 
and 

(c)  NMFS  receives  collected-fee  disbursements  from  fish  buyers. 


Vn.  Reductic  n  Loan 


The  reducl  i 
maturity  vvil 
amount  will 
payments 
$10  million, 
reduction 
accordance 
regulations  a 


med 


locn 


on  loan's  repayment 
be  30  years.  Its  principal 
)e  the  total  of  all  reduction 

e  under  this  program,  less 
vIMFS  will  determine  the 

s  interest  rate  in 

the  framework 

50  CFR  600.1012. 


V  ith 


VIII.  Fee  Pay  ment  and  Collection 


Section  21 
States  may  eiter 
California,  O  egon 
collect  the  fef  s 
loan.  Unless 
do  so,  however 
fees  and  fish 
deposit,  dish  irse 
the  fees  in  ac  :ordance 
applicable  pc  rt 
regulations 
Act. 


provides  that  the  United 
into  agreements  with 
and  Washington  to 
that  repay  the  reduction 
md  until  NMFS  arranges  to 
fish  sellers  will  pay  the 
juyers  will  collect, 

"record,  and  report  on 
with  the 
ions  of  the  framework 
the  Magnuson-Stevens 


aid 


oan 


NMFS  will 
necessary  for 
reduction 
the  reductior 
six  fee-share 
undertake  a 
this.  The  fee 


establish  any  fee  rates 
fish  sellers  to  repay  the 

sub-amount  applicable  to 
fisherv'  and  to  each  of  the 
isheries.  NMFS  will 
s  eparate  rulemaking  to  do 
ates  may  not  exceed  five 


percent  of  the  delivery  value  of  fee  fish 
from  each  of  these  fisheries,  but  will  be 
less  if  NMFS  determines  that  smaller 
percentages  are  sufficient  to  amortize 
the  respective  reduction  loan  sub- 
amounts  over  the  30-year  reduction 
loan's  term. 

IX.  Invitation  To  Bid  and  Bidding 
Document 

The  addenda  to  this  notification  are 
sample  pro  forma  invitation  to  bid  and 
bidding  document. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NMFS,  determined  that  this 
action  is  consistent  with  Public  Law 
107-206,  Public  Law  108-7,  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  and 
other  applicable  laws. 

In  compliance  with  the  National 
Environmental  Policy  Act,  NMFS 
prepared  an  environmental  assessment 
for  this  action.  The  assessment 
discusses  the  program's  impact  on  the 
natural  and  human  environment.  NMFS 
will  send  the  assessment  to  anyone  who 
requests  NMFS  to  do  so  (see 
ADDRESSES). 


The  Office  of  Management  and  Budget 
has  determined  that  this  notice  is 
significant  under  Executive  Order 
12866.  NMFS  has  prepared  a  Regulatory 
Impact  Review  (RIR)  for  this  action  (see 
ADDRESSES). 

NMFS  believes  any  Federalism 
implications  arising  from  this  notice  are 
highly  unlikely,  however,  consultations 
with  the  States  of  Washington,  Oregon, 
and  California  are  ongoing. 

This  notice  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
Office  of  Management  and  Budget 
(OMB)  has  approved  these  information 
collections  under  OMB  control  number 
0648-0376.  NMFS  estimates  that  the 
public  reporting  burden  for  these 
requirements  will  average  4  hoius  for 
submitting  a  bid,  4  hours  for  voting  in 
a  referendum,  and  1  hour  for  advice  (if 
any)  about  a  conflict  on  a  vessel 
ownership  or  permit  claim.  Persons 
affected  by  this  action  would  ^Iso  be 
subject  to  other  collection-of- 
information  requirements  referred  to  in 
this  action  and  also  approved  under 
0648-0376.  These  requirements  and 
their  associated  response  times  are  10 
minutes  for  completing  and  filing  a  fish 


Federal  Register /Vol.  68,  No.  138 /Friday,  July  18,  2003 /Rules  and  Regulations 


42619 


ticket,  2  hours  for  submitting  a  monthly 
fish  buyer  report,  4  hours  for  submitting 
an  annual  fish  buyer  report,  and  2  hours 
for  making  a  fish  buyer/fish  seller  report 
when  one  party  fails  to  either  pay  or 
collect  the  fee. 

These  response  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  soiu"ces, 
gathering  anri  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 


collection,  including  suggestions  for 
reducing  the  burden,  to  both  NMFS  and 
OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  and  no  person  is  subject  to  a  penalty 
for  failure  to  comply  with,  an 
information  collection  subject  to  the 
requirenients  of  the  PRA  unless  that 
information  collection  displays  a 
currently  valid  OMB  control  number. 

NMFS  has  determined  that  this  notice 
will  not  significantly  affect  the  coastal 
zone  of  any  state  with  an  approved 


coastal  zone  management  program.  This 
determination  has  been  submitted  for 
review  by  the  States  of  Washington, 
Oregon,  and  California. 

Authority:  Pub.  L.  107-206,  Pub.  L.  108- 
7,  16  U.S.C.  1861a  (b-e),  and  50  CFR 
600.1000  et  seq. 

Dated:  July  15,2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

BILUNG  CODC  3S10-22-4> 


42620 


[These 
Regula 


Federal  Register / Vol.  68,  No.  138 /Friday,  July  18,  2003 /Rules  and  Regulations 


addenda  will  not  be  codified  in  Che  Code  of  Federal 
ions . ] 


ADDENDUM  1 -INVITATION  TO  BID: 

FISHING  CAPACITY  REDUCTION  PROGRAM 

FOR  THE  PACIFIC  COAST  GROUNDFISH  FISHERY 


I.  Invitation: 


The  United  States  of  America,  acting  by  and  through  the  Secretary  of  Commerce,  National 
Oceanic  and  Atmospheric  Administration,  National  Marine  Fisheries  Service,  Financial 
Services  Division  (referred  to  herein  as  "NMFS"),  does  hereby  extend  an  invitation  to 
those  holding  limited  en|ry  fishing  permits  endorsed  for  the  operation  of  trawl  gear  and 
issued  under  the  Federal  Pacific  Coast  Groundfish  Fishery  Management  PIgn,  other  than 
those  issued  for  vessels  harvesting-  and  processing  whiting  in  the  catcher-processors 
sector  (bs  defined  under  section  66t>>323(a)(4)(A)  of  title  50,  Code  of  Federal 
Regulations),  to  submit  bids  for  the  West  (Pacific)  Coast  Groundfish  Fishing  Capacity 
Reduction  Program  (Program),  in  response  to  this  invitation. 

After  a  successful  industry  referendum,  and  in  exchange  for  the  payments  specified  in 
their  respective  bids,  those  accepted  for  participation  shall  relinquish  their  abovementioned 
groundfish  trawl  permits,  other  than  permits  for*  whiting  catcher-processors,  (herein 
referenced  as  "groundfish  reduction  pennit");  relinquish  all  permits  for  pink  shrimp  or 
coastal  Dungeness  crab  issued  by  the  States  of  Washington,  Oregon  or  California  and 
registered  to  the  reduction  vessel  (herein  referenced  collectively  as  "fee-shafre  reduction 
permits")t  relinquish  any  of  their  Federal  permits  or  privileges  issued  on  the  basis  of  their 
operation  or  ownership  of  the  vessel  or  vessels  named  in  their  respective  bids  (hereinafter 
l<nown  as  the  reduction  vessel);  scrap  the  reduction  vessel  or  allow  the  revocation  of 
fishing  endorsements  and  the  restriction  of  title  of  the  reduction  vessel;  and  relinquish  any 
other  present  or  future  rights,  entitlements,  privileges,  fishing  permits  or  harvest 
authorizations  derived,  in  whole  or  in  part,  from  the  use  or  ownership  of  the  reduction 
vessels  lor  from  any  harvests  made  under  any  permit,  license  or  other  harvest 
authorization.  Those  participating  shall  do  so  voluntarily. 

II.  EliqitJle  Parties: 

NMFS  invites,  as  qualified  bidders,  all  those  who  possess  groundfish  reduction  permits  to 
submit  bids  for  capacity  reduction.  All  those  submitting  bids  must  be  able  to  relinquish 
such  groundfish  reduction  permits,  fee-share  reduction  pemiits,  other  Federal  permits 
associated  with  the  reduction  vessel,  as  well  as  relinquish  or  surrender  any  claim  to  any 
future  harvest  privileges  stemming  from  such  permits.  In  addition,  bidders  must  be  able  to 
agree  to  scrap  their  reduction  vessels  or  agree  to  title  restrictions  that  permanently  revoke 
their  vessels'  legal  authority  to  fish.  Although  only  qualified  bidders  may  submit  bids  in 
response  to  this  invitation,  all  persons  holding  permits  for  any  reduction  fishery  or  fee- 
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share  fishery  may  vote  in  the  abovementioned  referendum.  Each  such  person  will  have 
one  vote  for  every  permit  he  or  she  holds. 

The  qualifying  bidder  owning  the  groundfish  reduction  permit  can  include  as  co-bidders 
other  parties  owning  or  holding  the  different  components  required  for  a  bid  and  submitting 
one  bid  as  co-bidders.  The  bidder  or  co-bidders  must  both  own  the  reduction  vessel  and 
the  groundfish  reduction  permit  and  be  the  registered  holder  of  all  other  reduction  permits. 

III.  Bid  Submissions: 


To  submit  a  bid,  you  must  complete  the  section  of  the  "Fishing  Capacity  Reduction  Bid  and 
Terms  of  Agreement  for  Capacity  Reduction"  entitled  "Fishing  Capacity  Bid  Submission" 
(also  referenced  herein  as  "bidding  document")  by  providing  the  requested  infonnation, 
entering  the  dollar  amount  of  the  desired  reduction  payment,  and  signing  where  indicated. 
Upon  completion,  send  this  bidding  document  to  the  address  found  below. 

A  bid  may  not  be  submitted  on  any  form  other  than  the  bidding  document  that  NMFS 
mailed  to  you. 

Complete  and  submit  the  bidding  document  only  if  it  is  your  intention  to  create  an 
irrevocable  offer  to  the  United  States  to  permanently  relinquish  your  groundfish  reduction 
pemnit,  fee-share  reduction  permits,  and  other  Federal  permits  associated  with  your 
reduction  vessel,  as  well  as  allow  either  the  scrapping  (at  your  expense)  or  the  revocation 
of  your  reduction  vessel's  legal  authority  to  fish  anywhere  in  the  worid. 

NMFS  will  not  accept  bids  that  fail  to  reflect  the  temis  and  conditions  set  forth  in  this 
invitation  to  bid,  although  NMFS  may,  at  its  option,  contact  a  bidder  in  an  attempt  to 
correct  deficiencies.  The  submission  of  any  bid  containing  false  information  may  subject 
the  bidder  to  substantial  penalties  as  described  in  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  16  U.S.C.  §1801  et  seg.,  and  other  applicable  law. 

IV.  Required  Bid  Contents 

Bidder.  The  term  bidder  is  used  to  include  both  a  qualifying  bidder  owning  a  groundfish 
reduction  permit  and  bidding  alone,  as  well  as  a  qualified  bidder  bidding  together  with  co- 
bidders  who  own  other  reduction  components. 

Groundfish  reduction  permit.  You  must  identify  and  offer  your  groundfish  reduction  permit. 
At  the  time  of  bidding,  you  must  be  the  pemriit  owner,  as  that  term  is  defined  in  50  C.F.R. 
660.302,  of  such  groundfish  reduction  pemnit. 

Reduction  Vessel.  You  must  identify  the  vessel  for  whose  operation  your  groundfish 
reduction  permit  is  registered  at  the  time  you  bid.  You  must  be,  at  the  time  you  bid,  the 
owner  of  record  of  the  reduction  vessel. 
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If,  at  the  liime  of  reduction  payment  tender,  your  reduction  vessel  is  not  documented  under 
Federal  law,  you  must  immediately  scrap  the  reduction  vessel  at  your  own  expense  and 
afford  NMFS  full  opportunity  to  observe  and  confirm  such  scrapping. 

ReductioA  Vessel's  Fishing  PrivHeaes.  You  must  offer  to  relinquish  the  reduction  vessel's 
legal  authority  to  fish  anywhere  in  the  world  by  agreeing  to  restrictions  that  remove:  (1) 
fisheries  trade  endorsement,  pursuant  to  46  U.S.C.  §12108;  (2)  any  qualification  for  any 
present  or  future  U.S.  Government  approval  for  placing  the  vessel  under  foreign  registry  or 
operating  under  the  authority  of  a  foreign  country,  pursuant  to  section  (9)(c)(2)  of  the 
Shipping  JAct,  1916  (46  U.S.C.  App.  §808(c)(2));  and  (3)  any  other  privilege,  right  or 
entitlemejit  that  allows  your  reduction  vessel  to  fish  anywhere  else  in  the  v^^rld. 

The  abovementioned  restrictions  shall  run  with  the  reduction  vessel's  title,  such  that  you  or 
any  futur^  owners  may  never  use  the  reduction  vessel  for  fishing.  After  reduction  payment 
tender,  the  reduction  vessel  may  only  operate  under  United  States  flag.  If  you  continue  to 
own  your j  reduction  vessel  and  it  is  ever  re-flagged  or  ever  again  used  for  fishing  after 
reduction  j  payment  tender,  the  reduction  vessel  is  subject  to  being  scrapped  at  your 
expense. 

Fee-share  Reduction  Permit.  Your  bidding  document  must  identify  and  intelude  each  fee- 
share  reduction  permit  (if  any)  that  the  official  permit  records  of  California,  Oregon,  or 
Washington  indicate  that  you  held  on  May  28,  2003  and  which  was  registered  to  your  bid's 
reduction  Vessel  on  such  date. 

Other  redaction  permit.  Your  bidding  document  must  identify  and  include  any  and  ail  other 
Federal  permits  associated  with  the  reduction  vessel  (if  any)  that  NMFS'  permit  records 
show  you^held  on  May  28,  2003,  and  which  was  registered  to  your  reduction  vessel  on 
such  date!  or,  if  such  penmit  was  not  then  so  registered,  which  was  used  based  on  the 
ownership  or  operation  of  the  reduction  vessel. 


^ 


V.  Bidding  Document  Completion 

In  the  bidding  document  entitled,  "Fishing  Capacity  Reduction  Bid  and  Terms  of 
Agreemerit  for  Capacity  Reduction,"  you  must: 

(1)  State  your  name,  business  address  of  record,  telephone  number,  and  (if  available) 
electronic  mail  address; 

(2)  State  your  bid  amount  in  U.S.  dollars; 

(3)  Identify,  by  groundfish  permit  number,  your  bid's  groundfish  reduction  permit  and 
include  art  exact  photocopy  of  this  pennit  (which  NMFS  issued); 

(4)  If  your'bicj's  reduction  vessel  Is  Federally  documented,  identify  it  by  vessel  name  and 
official  nurtnber  and  include  an  exact  photocopy  of  the  vessel's  official  document  (which  the 
National  Vessel  Documentation  Center  issued); 
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(5)  If  your  bid's  reduction  vessel  is  not  Federally  documented,  identify  it  by  vessel  name 
and  state  registration  or  other  identification  number  and  include  an  exact  photocopy  of 
whatever  official  vessel  registration,  identification,  or  other  documentation  the  controlling 
authority  issued; 

(6)  Identify,  by  permit  number,  each  of  your  fee-share  reduction  permits  that  the 
appropriate  state  fishery  management  authority  issued,  and  include  an  exact  photocopy  of 
each  of  them; 

(7)  Identify,  by  permit  number,  each  of  your  other  Federal  permits  associated  with  the 
reduction  vessel  and  Include  an  exact  photocopy  of  each  of  them  (which  NMFS  issued); 

(8)  Identify  any  liens  or  security  interests  on  any  item  specified  in  your  bid; 

(9)  Make  certain  statements,  declarations,  and  affinnations  with  respect  to  your  reduction 
fishing  interest  and  provide  any  other  information  that  the  bidding  document  may  require; 

(10)  Sign  the  bidding  document.  In  circumstances  where  there  are  co-bidders,  each  co- 
bidder  must  also  sign  the  bidding  document;  and 

(11)  Acknowledge  your  signature  of  the  bidding  document  before  a  notary  public. 

In  the  event  that  you  are  submitting  a  bid  on  behalf  of  another  person  or  entity,  include 
proof  that  you  are  authorized  to  bind  such  person  or  entity.  For  instance,  if  you  are  signing 
for  a  corporation,  Include  a  photocopy  of  your  corporate  by-laws,  articles  of  incorporation, 
board  resolution,  or  other  document  indicating  that  you  are  authorized  to  submit  a  bid  and 
thereby  bind  the  corporation.  If  necessary,  please  consult  your  legal  advisor  for 
assistance.  1 

Your  signature  and  submission  of  the  bidding  document  constitutes  an  irrevocable  offer, 
consistent  with  the  bidding  document's  terms  and  conditions,  to  the  United  States. 

VI.  Bidding  Procedures: 

Biddino  Package  Mailinc  Date.  Prior  to  the  Bidding  Opening  Date,  NMFS  will  mall  a 
bidding  package  to  each  groundfish  reduction  permit  owner.  The  mailing  will  include, 
among  other  things,  this  document,  a  bidding  document,  and  further  instructions  for 
completing  your  bid  and  submitting  it  to  NMFS.  You  may  not  submit  a  bid  until  after  you 
have  received  your  bidding  package. 

Bidding  Opening  Date.  The  bidding  opening  date  Is  [BIDDING  OPENING  DATE  TO  BE 
LATER  DETERMINED  AND  INSERTED  HERE].  You  should  not  submit  your  bid  before 
this  date. '  , 

Bidding  Closing  Date.  The  bidding  closing  date  is  [BIDDING  CLOSING  DATE  TO  BE 
LATER  DETERMINED  AND  INSERTED  HERE].  You  must  mail  or  otherwise  deliver  your 
bid  so  that  NMFS  physically  receives  it  on  or  before  this  date.    NMFS  will  stamp  your  bid 
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with  thd  date  and  time  NMFS  first  receives  your  bid.     Your  bid  will  be  rejected  if  its 
stampecj  date  and  time  is  later  than  the  bidding  closing  date. 


Bid  Expiration  Date.  The  bid  expiration  date  is  [BID  EXPIRATION  DATE  TO  BE  LATER 
DETERMINED  AND  INSERTED  HERE].  Your  bid  will  expire  on  this  date  unless  NMFS 
notifies  you  that  NMFS  has  accepted  your  bid  by  mailing  its  written  acceptance  notice  to 
you  at  your  address  of  record. 


yoi 


Deliverirja  Your  Bid.  You  mu^t  mail  or  otherwise  deliver  yotrr  bid  to  NMFS.    You  may 
choose  to  use  U.S.  mail,  deliver  it  by  an  express  mail  service,  or  deliver  it  in  person 
However,  you  solely  bear  any  risk  associated  with  your  method  of  delivery.    NMFS  is  not 
responsible  for  mail  or  deliveries  that  are  lost  or  misdirected.    NMFS  will  deem  your  bid  to 
be  "subnjiitted"  only  when  NMFS  receives  your  bid. 

All  bids  nust  be  addressed  and  delivered  to: 

M  chael  L.  Grable 

Chief,  Financial  Services  Division 

NiJtional  Marine  Fisheries  Service 

National  Oceanic  and  Atmospheric  Administration 
Riom  13100 

1315  East-West  Highway 
Si  ver  Spring,  MD  20910 

Bid  Scoring  and  Acceptance. 


NMFS  w  II  determine  a  bid  score  by  dividing  each  bid  amount  by  the  average  annual  total 
ex-vessei  dollar  value  of  the  Pacific  groundfish,  coastal  Dungeness  crab,  and  pink  shrimp 
landed  by  the  bidder's  reduction  vessel  that  con-esponds  to  the  bidder's  fee-share 
reductioii  permits.  NMFS  will  average  the  three  highest  total  annual  revenues  from 
groundfidh,  coastal  Dungeness  crab,  and  pink  shrimp  during  1998,  1999,  2000,  or  2001. 

NMFS  w|ll  determine  which  responsive  bids  it  will  formally  accept  by  using  a  reverse 
auction  in  which  NMFS  first  accepts  the  respoi^sive  bid  with  the  lowest  bid  score  and 
successively  accepts  each  additional  responsive  bid  with  the  next  lowest  bid  score  until 
either  there  are  no  more  responsive  bids  to  accept  or  acceptance  of  the  last  responsive 
bid  with  the  next  lowest  bid  score  would  cause  the  reduction  cost  to  exceed  the  maximum 
reductiort  cost.  If  any  two  or  more  bid  scores  are  exactly  the  same  and  there  is  not 
sufficient  reduction  funding  to  accept  both,  NMFS  will  accept  the  bid  that  removes  the 
greatest  amount  of  capacity,  or,  If  more  than  one  such  bid  removes  the  same  amount  of 
capacity,  the  bid  it  receives  first. 

After  a  successful  referendum,  NMFS  will  mail  each  bidder,  at  their  address  of  record, 
either  a  bid  acceptance  notice  or  a  bid  rejection  notice 

i 

NMFS's  flormal  acceptance  of  your  bid  will  create  a  binding  contract  between  you  and  the 
United  States  (referred  to  herein  as  "reduction  contract").     In  case  of  a  breach  of  a 
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reduction  contract  provision,  the  reduction  contract  may  be  specifically  enforced,  as 
provided  by  applicable  law. 

If  NMFS  accepts  yoyr  bid,  NMFS  will  not  transfer  any  groundfish  reduction  permit  or  other 
reduction  permit  in  your  bid  to  any  other  person  unless,  and  until,  the  reduction  contract  is 
no  longer  in  effect  and  such  permits  no  longer  need  to  be  relinquished. 

Bid  Rejection.  You  must  complete  the  bidding  document  in  strict  compliance  with  the 
requirements  in  this  invitation  to  bid.  NMFS  will,  regardless  of  bid  scores,  reject  any  bid 
that  is  unresponsive  to,  or  does  not  fully  accord  with,  this  invitation  to  bid  and  other 
applicable  law.   NMFS  will  reject  a  bid  that: 

(1)  Is  incomplete  or  inaccurate; 

(2)  Is  submitted  on  a  document  other  than  the  bidding  document; 

(3)  Specifies  a  qualified  bidder  that  is  not  the  owner  of  the  required  groundfish  reduction 
permit; 

(4)  Specifies  a  qualified  bidder  that  Is  not  the  holder  of  record  of  any  required  fee-share 
reduction  permit(s)  or  other  reduction  permit(s); 

(5)  Specifies  a  qualified  bidder  that  is  not  the  owner  of  record  of  the  required  reduction 
vessel; 

(6)  Fails  to  Include  an  element  the  groundfish  program  requires; 

(7)  Attempts  to  revise,  alter,  or  negotiate  any  provision  of  the  bidding  document  or  of  the 
bidding  package; 

(8)  Is  late;  or 

(9)  Is  otherwise  not  responsive  to  the  bidding  package  and  consistent  with  applicable  law. 

VII.  Other  Program  Rules: 

All  bid  scorings,  rankings,  rejections,  and  acceptances  shall  constitute  final  agency  action 
at  the  time  NMFS  acts. 

Once  you  deliver  your  bid  to  NMFS,  your  bid  is  irrevocable.  You  may  not  alter,  rescind,  or 
substitute  any  aspect  of  your  bid  and  your  bid  will  remain  in  effect  until  the  bid  expiration 
date. 

If  an  industry  referendum  approves  the  industry  fee  system,  the  United  States  will  tender 
reduction  payment  by  requesting  written  payment  instructions  from  you.  The  United 
States  shall,  thereafter,  accordingly  disburse  reduction  payments  equal  to  the  bid  amount 
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sp«  cified  in  each  bid  once  you  have  certified  your  compliance  with  your  contractual  duties 
anq  obligations. 


You 


in 

(1) 

(2) 

(3) 

(4) 
obli 


Vour 


The  bid  expires; 

^JMFS  notifies  you  that  NMFS  rejects  the  bid; 

MMFS  notifies  you  that  a  reduction  contract  does  not  exist;  or 

NMFS  tenders  reduction  payment  and  you  comply  with  your  reduction  contract 
3ations. 


VoiJ 

Invi 

Ter^s 


are  directed  to  review  the  documents  included  in  the  bidding  package,  including  this 

ation  to  Bid  and  the  bidding  document  entitled  "Fishing  Capacity  Reduction  Bid  and 

-  of  Agreement  for  Capacity  Reduction",  as  well  as  the  applicable  law,  for  specific 

and  conditions  affecting  this  bid.   Bidders  are  solely  responsible  for  being  aware  of 

understanding  the  full  legal  effects  and  implications  of  a  bid  submission.      NMFS 

strofigly  suggests  that  you  review  these  documents  with  your  legal  advisor. 


terms 
and 
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must  hold,  own,  or  retain  all  of  your  reduction  fishing  interest,  as  included  or  specified 
bid,  and  remain  fully  and  legally  entitled  to  offer  the  same  until: 
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ADDENDUM  2-FISHING  CAPACITY  REDUCTION  BID 

and 
TERMS  OF  AGREEMENT  FOR  CAPACITY  REDUCTION 


THIS  AGREEMENT,  entered  by  and  between  the  Person(s)  named  in  the  portion  of  this 
document  entitled  "Fishing  Capacity  Reduction  Bid  Signature"  as  the  Qualified  Bidder 
(herein  referenced  as  "Bidder")  and  the  United  States  of  America,  acting  by  and  through 
the  Secretary  of  Commerpe,  National  Oceanic  and  Atmospheric  Administration,  National 
Marine  Fishehes  Service  (NMFS),  Financial  Services  Division  (referenced  herein  as  the 
"Secretary").  This  agreement  becomes  final  upon  signature  of  the  Secretary. 

WITNESSETH: 

Whereas,  the  Secretary  has  sent  an  Invitation  to  Bid  for  the  Fishing  Capacity  Reduction 
Program  (Program)  to  those  holding  limited  entry  fishing  permits  issued  under  the  Federal 
Pacific  Coast  Groundfish  Fishery  Management  Plan  (Groundfish  FMP)  endorsed  for  the 
operation  of  trawl  gear  (other  than  whiting  catcher-processors); 

Whereas,  such  Program  is  carried  out  pursuant  to  authority  found  in  Division  B,  Title  II,  § 
212  of  Pub.  Law  108-7;  Division  N,  Title  V,  §  501(b)  of  Pub.  Law  108-7;  §  212  of  Pub.  Law 
107-206;  as  well  as  authority  found  In  16  U.S.C.  §1861  a  (b)-(e)  and  other  applicable  law; 

Whereas,  in  accordance  with  such  authority,  a  notification  was  published  in  the  Federal 
Recister  announcing  Program  requirements; 

Whereas,  the  Secretary  has  promulgated  framework  regulafions  generally  applicable  to  all 
fishing  capacity  reduction  programs,  portions  of  which  are  applicable  to  this  Program,  and 
such  framework  regulations  are  found  at  50  CFR  §600.1000  et  seg.; 

Whereas,  the  key  temis,  "Reduction  Fishery"  and  "Fee-Share  Fishery"  are  statutorily 
defined  for  this  Program; 

Whereas,  such  Program  can  only  remove  fishing  capacity  after  an  Industry  referendum 
approves  an  industry  fee  system; 

Whereas,  this  Document  will  be  submitted  by  the  bidder  in  direct  response  to  such 
aforementioned  Invitation  To  Bid  and  is  expressly  subject  to  requirements  in  such 
Invitation  To  Bid  and  the  requirements  of  the  aforementioned  regulations  and  other 
applicable  law; 

Whereas,  the  Groundfish  Program's  express  objective  is  to  permanently  reduce 
harvesting  capacity  In  the  reduction  fishery  and  the  fee-share  fisheries;  and 

Whereas,  It  Is  the  expressed  sense  of  Congress  that  the  States  of  Washington,  Oregon, 
and  California  should  revoke  and  render  void  all  state  permits  relinquished  as  a  part  of  this 
program  Immediately  after  disbursement  of  reduction  payment. 
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NOW,  THEREFORE,  for  good  and  valuable  consideration  and  the  premises  and 
covenarlts  hereinafter  set  forth,  the  receipt  and  sufficiency  of  which  is  hereby 
acknowlledged,  and  intending  to  be  legally  bound  hereby,  the  parties  hereto  agree  as 
follows: 

1-         Iricorporation  of  Recitals.  The,  foregoing  recitals  are  true  and  correct  and  are 


e  <pressly  incorporated  herein  by  this  reference. 
2.         Irjcorooration  of  Invitation  to  Bid.  The  requirements  of  the  Invitation  to  Bid  are 


expressly  Incorporated  herein  by  this  referience 

3  B  dding  Document.   By  completing  the  portion  of  this  Document  entitled  the  "Fishing 

Capacity  Reduction  Bid  Submission"  and  submitting  this  Document  to  the  Secretary 
in  the  manner  the  Invitation  to  Bid  describes,  the  bidder  hereby,  irrevocably  offers  to 
relinquish  its  Federal  fishing  permit(s),  as  well  as  all  of  its  coastal  Dungeness  crab 
p^rmit(s)  and  pink  shrimp  permit(s)  issued  by  the  States  of  Washington,  Oregon,  or 
California  and  registered  to  the  reduction  vessel;  offers  to  permanently  remove  Its 
reduction  vessel  from  fishiog  by  either  scrapping  or  allowing  the  placement  of  title 
restrictions;  and  offers  to  relinquish  any  other  of  the  bidder's  right,  entitlement, 
fishery  permit,  fishery  license,  area  and  species  endorsement,  and  any  other  fishery 
ptjivilege  or  harvest  authorization,  if  any,  derived,  in  whole  or  in  part,  from  either  the 
u^e  or  ownership  of  its  Reduction  Vessel.  (Such  items  offered  shall  be  collectively 
referenced  herein  as  "Reduction  Fishing  Interest".)  If  any  deficiencies  in  a  bid  are 
discovered,  prior  to  rejection,  NMFS  may,  at  its  sole  discretion,  contact  the  bidder  in 
an  attempt  to  correct  a  bid  deficiency. 

4-         Groundfish  Reduction  Permit.  The  bidder  will  specify,  as  a  Groundfish  Reduction 
Permit,  a  valid  limited  entry  permit  endorsed  for  the  operation  of  groundfish  trawl 
g^ar  under  the  Pacific  Coast  Groundfish  Fishery  Management  Plan.  Such 
sbecification  shall  not  include  any  permits  registered  to  vessels  harvesting  and 
processing  whiting  in  the  catcher-processors  sector,  as  defined  in 
§a60. 323(a)(4)(A)  of  title  50,  Code  of  Federal  Regulations.  The  bidder 
acknowledges  that  it  offers  such  Groundfish  Reduction  Permit  for  permanent 
revocation. 

5.         F^e-Share  Reduction  Pennits.  The  bidder  will  specify  any  and  all  of  its  coastal 


Dungeness  crab  pennit(s)  and  pink  shrimp  permits(s)  for  fisheries  in  the  States^f 
Wlashington,  Oregon,  or  California  (herein  referenced,  collectively,  as  "Fee-Share 
Reduction  Permits")  that  have  been  registered  to  the  bidder's  Reduction  Vessel. 
Trie  bidder  acknowledges  that  it  offers  to  permanently  relinquish  the 
aforementioned  Fee-Share  Reduction  Permits  with  the  expectation  that  the  issuing 
authorities  will  ultimately  revoke  them  or  otherwise  permanently  render  them  invalid. 


6. 


Other  Reduction  Permits.  The  bidder  will  specify  any  and  all  Federal  fishery 
p«-mits,  licenses,  area  and  species  endorsements,  harvest  authorizations,  or 
fis  lery  privileges  which  the  bidder  holds  and  which  were,  other  than  the  Groundfish 
Reduction  Pemnit,  (herein  referenced  as  "Other  Reduction  Penmits")  issued  to  either 
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the  Reduction  Vessel  or  to  persons  on  the  basis  of  their  operation  or  ownership  of 
that  Reduction  Vessel.  The  bidder  will  offer  to  relinquish,  offer  to  surrender,  or  offer 
for  revocation  any  such  permits,  licenses,  endorsements,  authorizations,  or 
privileges,  as  well  as  any  present  or  future  claims  of  eligibility  for  any  fishery  based 
upon  such  permits,  licenses,  endorsements,  authorizations,  privileges  or  histories. 

7.  Reduction  Permit(s)  Held  bv  Bidder.  The  bidder  shall  not  specify  in  any  bid  any 
Groundfish  Reduction  Permit,  Fee-Share  Reduction  Permit,  or  Other  Reduction 
Permit  for  which  the  bidder  is  not  the  person  to  whom  any  such  permit  is  issued 
according  to  NMFS'  official  permit  records  or  the  official  permit  records  of  Califomia, 
Oregon,  or  Washington. 

8.  Reduction  Vessel.  The  bidder  will  specify  a  Reduction  Vessel.  The  Reduction 
Vessel  must  exist,  i.e.,  neither  be  lost  nor  destroyed.  The  bidder  shall  only  specify 
a  Reduction  Vessel  for  which  it  is  the  owner  of  record.   If  the  bidder  should  specify 
a  Reduction  Vessel  that  lacks  Federal  documentation,  the  bidder  shall  offer  to  scrap 
such  vessel  at  the  bidder's  expense. 

9.  Reduction  Vessel  Fishing  Privileges.   In  the  event  that  the  bidder  specifies  a 
Federally  documented  vessel  as  a  Reduction  Vessel,  the  bidder  will  offer  to  impose 
or  allow  title  restrictions  that  have  the  effect  of  permanently  revoking  or 
relinquishing  such  Reduction  Vessel's  legal  ability  to  fish  anywhere  in  the  worid. 
Such  items  subject  to  revocation  or  relinquishment  (herein  referenced  collectively 
as  "Reduction  Vessel  Fishing  Privileges")  are  as  follows:  Reduction  Vessel's 
fisheries  trade  endorsement  under  46  U.S.C.  §12108;  the  Reduction  Vessel's 
eligibility  for  the  approval  required  under  section  9(c)(2)  of  the  Shipping  Act,  1916 
(46  U.S°.C.  App.  §808(c)(2)),  for  the  placement  of  a  vessel  under  foreign  flag  or 
registry,  as  well  as  its  operation  under  the  authority  of  a  foreign  country;  and  the 
Reduction  Vessel's  ability  to  fish  under  U.S.  flag  outside  the  U.S.  Exclusive 
Economic  Zone  or  anywhere  else  in  the  worid. 

10.  Reduction  Payment.  The  bidder  will  specify  a  dollar  amount  (herein  referenced  as 
"Reduction  Payment")  in  exchange  for  which  It  is  willing  to  surrender,  relinquish, 
restrict,  or  allow  the  revocation  of  such  items,  including,  but  not  necessarily  limited 
to,  the  aforementioned  Groundfish  Reduction  Permit,  Fee-Share  Reduction 
Permits,  Other  Reduction  Permits,  and  Reduction  Vessel  Fishing  Privileges.   In  the 
event  that  the  bidder  specifies  a  non-Federally  documented  vessel  as  a  reduction 
vessel,  the  bidder  must  also  be  willing  to  scrap  such  vessel  (in  addition  to 
surrendering,  relinquishing,  restricting,  or  allowing  the  revocation  of  such  items 
detailed  above)  in  exchange  for  such  specified  dollar  amount. 

1 1 .  Additional  Elements.  The  bidder  shall  include  with  its  bid  an  exact  photocopy  of 
each  Reduction  Vessel's  official  registration  or  vessel  documentation  (e.g.  that 
issued  by  the  U.S.  Coast  Guard's  National  Vessel  Documentation  Center  (NVDC) 
for  Federally  documented  vessels),  and  an  exact  photocopy  of  each  Groundfish 
Reduction  Permit,  Fee-Share  Reduction  Permit,  and  Other  Reduction  Permit. 

12.  Use  of  Official  Permit  Databases.    The  Secretary  shall  use  the  appropriate  official 
permit  database  ^o  determine  the  bidder's  address  of  record,  verify  the  bidder's 
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elgibJIity  to  bid,  determine  the  record  holder  of  the  bid's  various  specified  Permits, 
aM  verify  that  every  Groundfish  Reduction  Permit,  Fee-Share  Reduction  Permit,  or 
Other  Reduction  Permit  associated  with  a  specified  Reduction  Vessel  is  included  in 
the  bid. 

U^e  of  NVDC.  The  bidder  acknowledges  that  the  Secretary  will  use  the  records  of 
thfe  NVDC  to  determine  the  owner  of  record  for  a  Federally  documented  Reduction 
Vessel  and  the  appropriate  State  records  to  detennine  the  owner  of  record  of  a  non 
Federally  documented  vessel. 

Bicider  to  Ensure  Accurate  Records.  The  bidder,  to  the  best  of  its  ability,  will  ensure 
th^t  the  records  of  the  relevant  pemnitting  authorities  and  the  NVDC  are  accurate 
arid  correct. 


15. 


16. 


17. 


18. 

19. 
20. 


Bid  Submissions  are  Irrevocable.  The  parties  hereto  acknowledge  as  the  essence 
hdreof  that  the  bidder  voluntarily  submits  to  the  United  States  a  firm  and  in-evocable 
bi<i  specifying  a  Reduction  Payment  for  which  the  bidder  is  willing  to  relinquish, 
reitrict,  or  allow  the  revocation  of  the  Reduction  Fishing  Interest.   Upon  submission 
of  b  bid,  the  bidder  hereby  waives  any  privilege  or  right  to  change,  modify,  alter, 
rescind  or  cancel  such  bid.  The  Parties  further  agree  that  the  time  marked  on  the 
bid  by  NMFS  upon  the  receipt  thereof,  pursuant  to  the  temis  of  the  Invitation  to  Bid, 
sh^ll  constitute  the  time  of  bid  submission. 


Bidder  Retains  6id  Elements    After  submitting  a  bid,  the  bidder  shall  continue  to 
hdd^own,  or  retain  each  Groundfish  Reduction  Permit,  Fee-Share  Reduction 
Pefmit,  Other  Reduction  Pennit,  Reduction  Vessel  and  any  other  aspect  of  the 
Reduction  Fishing  Interest  specified  in  this  Document  until  such  time  as  the  bid 
expires,  the  bid  is  rejected,  the  bid  or  bidder  is  determined  ineligible  for 
participation,  the  Reduction  Payment  is  tendered  and  the  bidder  complies  with  its 
obligations  under  the  Reduction  Contract,  or  the  bidder's  performance  is  othenwise 
excused  by  the  Secretary. 

Big  Rejection.  A  bid  that  fails  to  provide  all  of  the  required  information  or  is  deemed 
in  ^ny  way  unresponsive  or  not  in  conformance  with  the  Invitation  to  Bid  or 
applicable  law  will  be  deemed  ineligible  for  consideration  and  will  be  rejected, 
ur'-ss  the  defect  is  corrected  prior  to  the  close  of  the  Bid  Submission  Period. 

Notarized  Signatures  of  All  Parties  Required    A  bid  that  fails  to  contain  the 
notarized  signatures  of  all  parties  will  be  deemed  ineligible  for  consideration  and  will 
be  rejected. 


1 


Refections  Constitute  Final  Aoencv  Action.  Rejections  are  conclusive  and 
constitute  final  agency  action  as  of  the  date  of  rejection. 

Effect  of  Bid  Submission.   By  submitting  a  bid.  which  constitutes  an  irrevocable 
°^t'  ^^^^  conforms  to  the  requirements,  as  stated  within  the  Invitation  to  Bid  and 
herein,  the  bidder  is  entitled  to  have  the  Secretary  consider  Its  bid  for  acceptance. 

21  •       Acceptance  by  Reverse  Auction.   In  accordance  with  applicable  requirements,  such 
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as  those  stated  in  this  Document,  the  Invitation  to  Bid,  and  applicable  law,  the 
■    Secretary  shall  accept  bids  using  a  reverse  auction.   If  the  referendum  is 
successful,  the  Secretary  shall  formally  notify  the  bidder  if  its  bid  is  accepted  or 
rejected. 

22.  Reduction  Contract  Formed.  The  bidder  acknowledges  that  the  formal  acceptance 
of  a  bid  by  the  Secretary  shall  form  a  binding  contract.  Such  binding  contract 
constitutes  a  Reduction  Contract.  The  terms  of  such  Reduction  Contract  are 
contained  in  this  Document  and  also  incorporate  the  requirements  of  the  Invitation 
to  bid  by  reference  exactly  as  if  they  had  been  fully  and  exactly  stated  within  this 
Document. 

23.  Reduction  Contract  Binding.   Upon  such  acceptance,  the  Reduction  Contract  will 
become  enforceable  against  and  binding  on  the  parties.  The  Parties  wiN  abide  by 
the  terms  and  conditions  of  the  resultant  Reduction  Contract  unless  the  Secretary 
provides  the  bidder  with  written  notice  indicating  that  the  bidder  is  excused  from  the 
performance  of  any  or  all  such  terms  and  conditions. 

24.  Reduction  Contract  Subject  to  Federal  Law.  Any  Reduction  Contract  so  formed  will 
be  subject  to  applicable  Federal  law. 

25.  Notice  to  Creditors.  Upon  notice  of  bid  acceptance,  the  bidder  agrees  to  notify 
creditors  or  other  parties  with  interests  in  the  Reduction  Vessels  or  Groundfish 
Reduction  Permits,  Fee-Share  Reduction  Permits,  or  Other  Reduction  Permits  that 
it  has  entered  into  a  Reduction  Contract. 

26.  Industry  Referendum.  Referendum  approval  of  the  industry  fee  system  is  an 
occurrence  over  which  neither  the  bidder  nor  the  Secretary  has  control. 

27.  Referendum  Results.  After  an  Industry  Referendum,  the  Secretary  shall  inform  the 
bidder  of  the  results  of  such  referendum. 

28.  Unsuccessful  Referendum  Excuses  Performance.  An  unsuccessful  referendum, 
wherein  the  weighted  total  of  disapproving  votes  is  the  same  as  or  exceeds  the 
weighted  total  of  approving  votes,  excuses  the  parties  hereto  from  their  obligations 
to  perform  their  duties  under  any  Reduction  Contract  formed  by  acceptance  of  this 
bid.   In  the  event  of  such  occurrence,  the  United  States  need  not  tender  Reduction 
Payment  nor  does  the  bidder  need  to  relinquish,  transfer,  restrict  or  allow  the 
revocation  of  any  element  named  below  in  the  section  entitled  "Fishing  Capacity  Bid 
Submission." 

29.  Expiration  of  Reduction  Contract.  In  the  event  that  the  aforementioned  Referendum 
Is  unsuccessful,  any  reduction  Contract  or  outstanding  bid  shall  expire  and  be  of  no 
further  force  or  effect. 

30.  Bidder  Responsibilities  utx)n  Successful  Referendum.  Upon  notice  of  a  successful 
Industry  Referendum,  the  bidder  shall  immediately  become  ready  to  relinquish, 
restrict,  or  allow  the  revocation  of,  as  appropriate,  all  Groundfish  Reduction  Permits. 
Fee-Share  Reduction  Permits,  Other  Reduction  Permits,  or  Reduction  Vessel 
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Fshing  Interests. 

Written  Payment  Instructions.  After  a  successful  Industry  Referendum,  the 
Secretary  shall  request  and  the  bidder  shall  give  NMFS  written  payment  instructions 
far  Reduction  Payment  disbursement. 

32.       Rjeauest  for  Payment  Instructions  Constitutes  Tender.  Such  aforementioned 


request  for  written  payment  instructions  constitutes  tender  of  Reduction  Payment, 
a$  such  is  specified  in  50  C.F.R.  1011. 

Bjdder  Responsibilities  upon  Tender  Upon  such  aforementioned  tender  of 
Reduction  Payment,  the  bidder  shall  immediately  relinquish,  restrict,  or  allow  the 
revocation  of,  as  appropriate,  its  Groundfish  Reduction  Permit,  Fee-Share 
Reduction  Permit(s),  Other  Reduction  Permit(s),  and  Reduction  Vessel  Fishing 
Interest.  The  bidder  must  return  its  Groundfish  Reduction  Permit  and  Other 
Reduction  Pennits  (if  any)  to  NMFS.  Thirty  days  after  the  publication  of  the 
reduction  payment  tender  notice  in  the  Federal  Register,  the  bidder  shall  forever 
cdase  all  fishing  for  any  species  with  the  Reduction  Vessel  and  immediately  retheve 
al  of  its  fixed  fishing  gear  deployed  in  any  fishery.  The  bidder  shall  certify 
cc  mpliance  with  its  duties  and  obligations  under  the  Reduction  Contract  and  shall 
inijlude  such  certification  with  the  aforementioned  payment  instructions. 

34.       Reduction  Vessel  Lacking  Federal  Documentation.  Upon  Reduction  Payment 


tender,  the  bidder  shall  immediately  scrap  any  vessel  that  it  specified  as  a 
R<iduction  Vessel  that  is  documented  solely  under  state  law  or  otherwise  lacks 
ddcumentation  under  Federal  law.  Such  vessel  shall  be  scrapped  at  the  bidder's 
e)^ense.  The  bidder  shall  allow  NMFS,  its  agents,  or  its  appointees  reasonable 
opportunity  to  observe  and  confirm  such  scrapping.  The  bidder  shall  conclude  such 
scrapping  within  a  reasonable  time. 

Fiiture  Harvest  Privilege  Extinguished    Upon  Reduction  Payment  tender,  the  bidder 
shbll  waive,  sun-ender,  relinquish,  withdraw,  or  extinguish  by  other  means  any  other 
cl^im  derived,  in  whole  or  in  part,  either  from  the  use  or  ownership  of  the  Reduction 
Vessel  or  from  any  harvests  made  under  any  permit,  license  or  other  harvest 
authorization,  as  specified  below,  that  could  ever  qualify  the  bidder  for  any  future 
limited  access  fishing  license,  fishing  permit,  and  harvest  authorization. 

Post  Tender  Use  of  Federally  Documented  Reduction  Vessel    After  Reduction 
Payment  tender,  the  bidder  may  continue  to  use  a  Federally  documented  Reduction 
Vessel  for  any  legal  purpose  except  fishing  and  can  transfer  the  vessel,  subject  to 
all  resthctions  imposed  by  the  Reduction  Contract  and  applicable  law,  to  a  new 
owner.  The  bidder  or  any  subsequent  owner  shaH  only  operate  such  Reduction 
Vdssel  under  the  United  States  flag.   In  the  event  the  bidder  fails  to  abide  by  such 
re$trictions,  the  bidder  acknowledges  and  agrees  to  allow  the  United  States  to 
pu(^ue  any  and  all  remedies  available  to  It,  including  seizing  the  Reduction  Vessel 
and  scrapping  it  at  the  expense  of  the  bidder. 

Secretary's  Actions  uoon  Tender.  Contemporaneously  with  tendering  Reduction 
Pavment,  without  regard  to  any  party's  refusal  or  failure  to  perform  Its  duties  and 
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obligations  under  a  Reduction  Contract,  the  Secretary  will  permanently  render  void 
the  bidder's  Groundfish  Reduction  Permit  and  any  Other  Reduction  Permits,  notify 
the  relevant  states  that  the  bidder  has  relinquished  its  Fee-Share  Reduction 
Permits,  notify  the  NVDC  in  order  to  revoke  the  Reduction  Vessel's  fisheries  trade 
endorsements,  notify  the  U.S.  Maritime  Administration  in  order  to  make  the 
Reduction  Vessel  ineligible  for  the  approval  of  requests  to  place  it  under  foreign 
registry  or  operate  under  a  foreign  country's  authority;  note  in  the  appropriate 
NMFS  records  that  any  harvests  made  under  any  permit,  license  or  other  harvest 
authorization  that  could  ever  qualify  the  bidder  for  any  future  limited  access  fishing 
license,  fishing  permit,  and  harvest  authorization  accrued  on  the  Reduction  Vessel 
will  never  again  be  available  to  anyone  for  any  fisheries  purpose;  and  implement 
any  other  restrictions  imposed  by  applicable  law. 

38.  Material  Disputes  to  be  Identified.  Members  of  the  public  shall  be  able  to  advise 
NMFS  in  writing  of  any  material  dispute  with  regard  to  any  aspect  of  any  bid.  up 
until  NMFS  receives  such  aforementioned  payment  instructions.   Such  a  matehal 
dispute  shall  neither  relieve  the  bidder  of  any  duties  or  obligations  under  any 
Reduction  Contract  nor  shall  it  affect  the  United  States'  nght  to  enforce 
performance  of  the  terms  and  conditions  of  any  Reduction  Contract. 

39.  Reduction  Pavment  Disbursement.  Once  the  bidder's  payment  Instructions  and 
certification  of  compliance  are  received,  the  United  States  shgll  disburse  to  the 
bidder  the  amount  specified  as  a  Reduction  Payment  as  soon  as  practicable,  unless 
such  disbursement  is  otherwise  excused.  Any  Reduction  Payment  disbursement 
shall  be  in  strict  accordance  with  the  bidder's  payment  instructions.   Unless  bidder's 
payment  instructions  direct  NMFS  to  the  contrary,  the  United  States  shall  disburse 
the  whole  of  the  Reduction  Payment  to  the  bidder.   If  the  bidder  bid  with  co-bidders, 
payment  instructions  must  be  signed  or  approved  by  all  parties. 

40.  Reduction  Pavment  Withheld  for  Scrapping  or  for  Other  Reasons.   In  the  event  that 
a  Reduction  Vessel  must  be  scrapped,  the  Secretary  shall  withhold  from 
disbursement  an  amount  sufficient  to  scrap  such  vessel.  The  Secretary  shall 
withhold  such  sum  until  the  vessel  is  completely  scrapped.  The  Secretary  may 
confirm,  if  the  Secretary  so  chooses,  that  the  vessel  has  been  scrapped  before 
disbursing  any  amount  withheld.   If  the  Secretary  has  reason  to  believe  that  the 
bidder  has  failed  to  comply  with  any  of  the  terms  and  conditions  as  stated  herein, 
the  Secretary  shall  withhold  disbursement  until  such  time  as  the  bidder  performs  In 
accordance  with  the  terms  and  conditions  of  the  Reduction  Contract. 


41.  Bidder  Assistance  with  Restriction.  The  bidder  shall,  upon  the  United  States' 
request,  furnish  such  additional  documents,  undertakings,  assurances,  or  take  such 
other  actions  as  may  be  reasonably  required  to  enable  the  United  States  to  restrict, 
invalidate,  or  revoke  any  component  of  the  bid's  Reduction  Fishing  Interest  in 
accordance  with  the  terms  and  conditions  of  a  Reduction  Contract  or  requirements 
of  applicable  law. 

42.  Recordation  of  Restrictions.  Upon  revocation  of  all  the  Reduction  Vessel  Fishing 
Privileges,  the  bidder  shall  ensure  that  such  revocation  is  recorded  with  the 
Reduction  Vessel's  title,  such  that  the  Reduction  Vessel,  regardless  of  its 
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subsequent  ownership,  may  never  again  fish  for  any  species  anywhere  in  the  world 
ur  der  any  conditions.   Such  term  "fishing"  includes  the  full  range  of  activities 
rmed  in  16  U.S.C.  §1802. 

jck  of  State  Revocation  Notwithstanding.   In  the  event  that  California,  Oregon,  or 
Washington  should  fail  to  permanently  revoke  any  Fee-Share  Reduction  Permit,  the 
bi(Jlder  will  nevertheless  be  permanently  barred  from  ever  exercising  any  fishing 
privilege  or  claim  associated  with  any  such  Fee-Share  Reduction  Permit. 
Moreover,  the  bidder  will  neither  transfer  nor  allow  any  other  person  to  exercise  any 
fisfiing  privilege  or  claim  associated  with  any  such  Fee-Share  Reduction  Permit. 

Reduction  Element  Omission.    In  the  event  that  the  Secretary  accepts  a  bid 
wherein  the  bidder  failed,  for  any  reason,  to  specify  and  designate  any  Groundfish 
Reduction  Permit,  Fee-Share  Reduction  Permit,  Other  Reduction  Permit,  or 
Re»duction  Vessel  that  should  have  been  specified  In  this  Document,  any 
re(iuirements  or  terms  and  conditions  that  should  have  othenA/ise  applied  to  such 
omitted  item  shall  nevertheless  still  be  applicable    Upon  discovery  by  either  or  both 
pa  ties,  the  bidder  shall  act  in  accordance  with  Program  requirements. 

^5.       Re  medy  for  Breach.  As  money  damages  may  not  be  a  sufficient  remedy  for  breach 


of  the  terms  and  conditions  as  set  forth  in  this  Document,  the  Parties  explicitly 
ag^ee  and  authorize  specific  performance,  in  addition  to  any  money  damages,  as  a 
remedy  for  any  breach  of  Reduction  Contract  terms.  In  the  event  of  breach  by  the 
bidder,  the  Secretary  will  take  any  reasonable  action  he  deems  necessary  to  carry 
ou<  the  Program's  purpose  as  set  forth  above. 

wjiver  of  Data  Confidentialitv.  The  bidder  consents  to  the  public  release  of  any 
information  the  bidder  may  provide  pursuant  to  Program  requirements,  including 
an|  information  provided  as  a  part  of  this  bid  or  any  other  means,  so  long  as  the 
Secretary  finds  that  the  release  of  such  information  is  necessary  to  achieve  this 
Prcjgram's  stated  goals.  The  bidder  shall  and  hereby  explicitly  waives  any  claim  of 
confidentiality  othen/vise  afforded  to  financial,  catch,  or  harvest  data,  as  well  as 
trade  secrets,  fishing  histories,  or  other  personal  information,  otherwise  protected 
from  release  under  16  U.S.C.  §1881a(b)  or  any  other  law.   In  the  event  such 
infbrmation  is  released,  the  bidder  shall  and  hereby  does  forever  fully  and 
unconditionally  release  and  hold  harmress  the  United  States  and  its  officers,  agents, 
employees,  representatives,  of  and  from  any  and  all  claims,  demands,  debts, 
damages,  duties,  causes  of  action,  actions  and  suits  whatsoever,  in  law  or  equity, 
on  account  of  any  act,  failure  to  act,  or  event  arising  from,  out  of,  or  in  any  way 
related  to,  the  release  of  any  information  associated  with  this  Program. 

Orjl  Agreements  Invalid.  This  Document  and  the  Invitation  to  Bid  contain  the  final 
terms  of  any  Reduction  Contract  between  the  bidder  and  the  United  States.  They 
represent  the  entire  and  exclusive  agreemerrt  between  the  parties.  All  parties 
hereto  forever  waive  all  right  to  sue,  or  otherwise  counterclaim  against  each  other 
based  on  any  claim  of  past,  present,  or  future  oral  agreement  between  the  parties. 

Severable  Provisions.  The  provisions  of  this  contract  are  severable  and,  in  the 
event  any  portion  thereof  is  held  to  be  void,  Invalid,  non-t)inding,  or  otherwise 
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unenforceable,  the  remaining  portion  thereof  shall  remain  fully  valid,  binding,  and 
enforceable  against  all  parties  hereto. 

49.  Disputes.  Any  and  all  disputes  arising  in  connection  with  the  Fishing  Capacity 
Reduction  Program,  including,  but  not  limited  to,  the  Invitation  to  Bid,  this  bid  or  any 
Reduction  Contract  sh^H-in  all  respects  be  governed  by  the  Federal  laws  of  the 
United  States,  and  the  bidcfejcs  and  all  other  parties  to  the  Reduction  Contract 
irrevocably  submit  themsWyes  to  the  jurisdiction  of  the  Federal  courts  of  the  United 
States  and/or  to  any  other  F^d§j:al  administrative  body  authorized  to  adjudicate 
such  disputes,  as  set  forth  under  applicable  law. 

50.  Fishing  Capacity  Reduction  Bid  Submission. 

I.  Completion  and  submission.  The  bidder  must  fully,  faithfully,  and  accurately 
complete  this  portion  of  this  Document  and  thereafter  submit  this  full  Document  to 
NMFS  in  accordance  with  the  Invitation  to  Bid.   If  inserting  any  of  the  required 
information  below  requires  more  space  than  this  Document  provides,  attach  an 
addendum  to  this  Document  which  includes  and  identifies  any  such  information. 

II.   Bidder  information. 

(a)  Bidder's  name.    This  must  be  the  full  and  exact  legal  name  of  record  of  each 
person,  partnership,  or  corporation  who  is  bidding. 

In  each  case,  the  qualified  Bidder  is  the  owner  of  record,  at  the  time  of  bidding,  of 
the  groundfish  reduction  permit.   If  the  qualified  Bidder  is  also  the  owner  or  record, . 
at  the  time  of  bidding,  of  all  other  required  reduction  components,  the  qualified 
bidder  is  the  sole  Bidder.   If,  however,  the  owner  of  record,  at  the  time  of  bidding,  of 
any  other  required  reduction  component  is  not  exactly  the  same  as  the  qualified 
Bidder,  then  such  owner  of  record  is  a  co-Bidder,  and  the  qualifying  Bidder  and 
each  co-Bidder  bid  together  and  are  jointly  the  collective  Bidder. 

Insert  the  name  of  the  qualified  Bidder  and  of  each  co-Bidder  (if  there  is  any  co- 
Bidder),  and  check  the  appropriate  box  for  each  name  listed. 


Bidder  Name(s) 

Check  One  Box  For 
Each  Name  Listed 

Qualified 
Bidder 

Co-Bidder(s),  If 
Any,  Number: 

i 

ii 

ii 

iv 

1 

\ 
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(b)  Bidder's  address  of  record.   Insert  the  full  and  exact  address  of  record  for 
qualified  Bidder  and  for  each  co-Bidder  (if  there  is  any  co-Bidder),  and  check 
appropriate  box  for  each  address  listed.  * 


Bidder  Address(s) 


Check  One  Box  For 
Each  Address  Listed 


Qualified 
Bidder 


Co-Bidder(s),  If 
Any,  Number: 


IV 


(c)  Bidder's  business  telephone  number.   Insert  the  full  and  exact  business 
l€  phone  number  of  the  qualified  Bidder  and  of  each  co-Bidder  (if  there  is  any  co- 
Bidper),  and  check  the  appropriate  box  for  each  number  listed. 


Bidder  Telephone  Number(s) 


Check  One  Box  For 
Each  Number  Listed 


Qualified 
Bidder 


Co-Bidder(s),  If 
Any,  Number: 


IV 
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(d)  Bidder's  electronic  mail  address  (If  available).  Insert  the  full  and  exact 
electronic  mail  address  of  the  qualified  Bidder  and  of  each  co-Bidder  (if  there  is  any 
co-Bidder),  and  check  the  appropriate  box  for  each  address  listed. 


Bidder  Electronic  Mail  Address(s),  If  Available 

Check  One  Box  For 
Each  Address  Listed 

Qualified 
Bidder 

Co-Bidder(s),  if 
any.  Number: 

i 

ii 

ii 

iv 

' 

•                                                      / 

III.  Groundfish  Reduction  Permit  number.   Insert  the  full  and  exact  permit  number  of 
the  Bid's  Groundfish  Reduction  Permit.  Enclose  with  this  Document  an  exact 
photocopy  of  such  permit.   =. 


IV.  Other  Reduction  Permit(s),  if  any.  Insert  the  full  and  exact  permit  number(s)  and 
fishery(s)  for  each  of  the  Bid's  Other  Reduction  Permits,  and  check  the  box 
corresponding  with  each  such  permit's  ownership.  Enclose  with  this  document  an 
exact  photocopy  of  each  such  permit. 


Permit  Number(s)  and  Fishery(s)  For  Each  of  Bid's 
Other  Reduction  Permits,  If  Any 

Check  One  Box  For 
Each  Permit  Listed 

Qualified 
Bidder 

Co-Bidder(s),  If 
Any,  Number: 

i 

ii 

ii 

iv 

V.  Fee-Share  Reduction  Permit(s),  if  any.   Insert  the  full  and  exact  permit 
number(s),  fishery(s),  and  Issuing  state(s)  for  each  of  the  Bid's  Fee-Share 
Reduction  Permits,  and  check  the  box  corresponding  with  each  such  permit's 
ownership.  Enclose  with  this  Document  an  exact  photocopy  of  each  such  permit. 


/ 
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Permh  Number(s),  Fishery(s),  and  Issuing  States  For 
Eacfli  of  Bid's  Fee-Share  Reduction  Permits,  If  Any 


VI. 
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Check  One  Box  For 
Each  Permit  Listed 


Qualified 
Bidder 


Co-Bidder(s),  If 
Any,  Number: 


IV 


Reduction  Vessel.  Insert  the  full  and  exact  official  name  and  official  number  for 
thdBid's  reduction  vessel,  and  check  the  appropriate  box.  Enclose  with  this 
Document  an  exact  photocopy  of  such  vessel's  official  document  (if  the  vessel  is 
fedterally  documented)  or  other  official  form  of  registration  (if  the  vessel  is  state 
registered) . 


Official  Name  and  Number  For  Bid's  Reduction  Vessel 


Check  One  Box  For  The 
Vessel  Listed 


Qualified 
Bidder 


Co-Bidder(s),  If 
Any,  Number: 


IV 


VII. 
nunhbers 


Insert,  In  U.S.  dollars,  the  bid's  full  and  exact  amount,  both  In  words  and  in^ 
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Reduction  Payment  In  U.S.  Dollars 

In  Words 

» 

In  Numbers 

VIII.   Bid  signature. 

In  compliance  with  applicable  law,  this  Document  and  the  Invitation  to  Bid,  the 
Bidder  submits  the  above  written  Reduction  Payment  as  an  irrevocable  offer  to  the 
United  States  for  the  permanent  revocation  and  surrender  of  the  Groundfish 
Reduction  Permit,  any  Fee-Share  Reduction  Permit(s),  any  Other  Reduction 
Permits,  and  the  Reduction  Vessel's  Fishing  Privileges,  all  as  identified  in  this  bid  or 
as  required  under  applicable  law. 

The  Bidder  acknowledges  that  the  United  State's  acceptance  of  this  bid  and  tender 
of  the  Reduction  Payment  to  the  Bidder  in  the  amount  written  above  (less  any  sum 
withheld  for  scrapping  any  Reduction  Vessel  lacking  Federal  documentation)  will, 
among  other  things,  permanently  render  the  Reduction  Vessel  ineligible  for  any 
fisheries  worldwide,  including,  but  not  limited  to,  fishing  on  the  high  seas  or  in  the 
jurisdiction  of  any  foreign  country  while  operating  under  United  States  flag,  and  will 
impose  or  create  other  legal  and  contractual  restrictions  and  obligations  that  restrict 
or  revoke  the  complete  Reduction  Fishing  Interest,  as  well  as  revoke  or  restrict  any 
other  fishery  privileges  or  claims  associated  with  the  Reduction  Vessel,  Groundfish 
Reduction  Permit,  any  Fee-Share  Reduction  Permit,  or  any  Other  Reduction 
Permit,  as  more  fully  set  forth  in  the  Invitation  to  Bid  and  applicable  law. 

By  completing  the  sections  above  and  signing  below,  the  Bidder  acknowledges  that 
the  Bidder  has  fully  and  completely  reviewed  this  Document  and  the  Invitation  to 
Bid.  The  Bidder  attests  and  warrants  that  the  Bidder  is  fully  able  to  enter  into  a 
Reduction  Contract.  Any  person  or  entity  completing  the  sections  above  and 
signing  below  on  behalf  of  another  person  or  entity,  attests  and  warrants  that  such 
person  or  entity  has  express,  written  permission  or  grant  of  authority  to  bind  such     . 
other  person  or  entity  to  the  terms  and  conditions  of  a  Reduction  Contract.  The 
Bidder  expressly  represents  to  the  United  States  that  the  Bidder  fully  understands 
the  consequences  of  a  bid  submission,  pledges  to  abide  by  the  terms  and 
conditions  of  any  Reduction  Contract,  and  is  aware  of  and  consents  to  any  and  all 
remedies  available  upon  the  breach  of  any  Reduction  Contract  or  submission  of  a 
bid  that  fails  to  conform  with  applicable  law.  The  Bidder  expressly  warrants  and 
attests  that  all  information  included  herein  is  accurate. 

IN  WITNESS  WHEREOF,  the  Bidder  has  executed  this  Document,  either  as  a  qualified 
Bidder  bidding  alone  or  ^  a  qualified  Bidder  and  one  or  more  co-Bidders,  if  any,  jointly 
bidding  together,  in  accoraaoce  with  the  requirements  as  specified  above,  on  the  date 
written  below.  This  agreement  constitutes  a  Reduction  Contract  as  of  the  date  the  United 
States  signs  this  Document. 

The  qualified  Bidder  and  each  co-Bidder,  if  any,  must  each  sign  this  Document  below  and 
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insert,  his/her  name,  title,  the  name  of  the  Bidder  on  behalf  of  whom  he/she  is  signing,  and 
the  dat^  of  signature.  A  notary  public  must  complete  the  following  certification  and 
acknowledgment  section  for  each  signature. 

(a)  Qualified  Bidder's  signature  and  certification/acknowledgment. 


Signaljure 


Printed  Name 


Title  (I 


^ 


■  Signing  of  Behalf  Of  A  Corporation 


or  Partnership) 


Qualified  Bidder's  Name 


Date  of  Signature 


State  of 


County  of: 


is  the 


I  certify  Ihat  I  know  or  have  satisfactory  evidence  that ^ 

person  who  appeared  before  me  and  said  petson  acknowledged  that  he/she  signed  this 
Fishing  Capacity  Reduction  Bid  And  Terms  of  Agreement  for  Capacity  Reduction  a.  d  on 
oath  started  that  he/she  was  authorized  to  execute  such  document  and  acknowledged  it  to 
be  the  free  and  voluntary  act  of  his/hers  for  the  uses  and  purposes  mentioned  in  such 
documejnt. 

Notary  fjublic's  Signature:  Dated: 

My  appointment  Expires: 

(b)  Co-Bidder  Nymber  (i)'s.  if  any,  signature  and  certification/acknowledgment. 


Signature 


Printed 


Title  (If 


Name 


Signing  of  Behalf  Of  A  Corporation 


or  Partnership) 


Co-Bidder  Number  (i)'s  Name 


Date  of]  Signature 


State  of: 


County  of: 


I  certify  that  I  know  or  have  satisfactory  evidence  that is  the 

person  who  appeared  before  me  and  said  person  acknowledged  that  he/she  signed  this 
Fishing  Capacity  Reduction  Bid  And  Terms  of  Agreement  for  Capacity  Reduction  and  on 
oath  stalled  that  he/she  was  authorized  to  execute  such  document  and  acknowledged  it  to 
be  the  frfee  and  voluntary  act  of  his/hers  for  the  uses  and  purposes  mentioned  in  such 
document. 
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Notary  Public's  Signature:  Dated: 

My  appointment  Expires: 

(c)  Co-Bidder  Number  (ii)'s,  if  any,  signature  and  certification/acknowledgment. 


Signature 

Printed  Name 

Title  (If  Signing  of  Behalf  Of  A  Corporation 
or  Partnership) 

Co-Bidder  Number  (ii)'s  Name 

Date  of  Signature 

State  of: 


County  of: 


I  certify  that  I  know  or  have  satisfactory  evidence  that_ 


is  the 


person  who  appeared  before  me  and  said  person  acknowledged  that  he/she  signed  this 
Fishing  Capacity  Reduction  Bid  And  Terms  of  Agreement  for  Capacity  Reduction  and  on 
oath  stated  that  he/she  was  authorized  to  execute  such  document  and  acknowledgea  it  to 
be  the  free  and  voluntary  act  of  his/hers  for  the  uses  and  purposes  mentioned  in  such 
^  document.  ' 

Notary  Public's  Signature:  Dated: 

My  appointment  Expires: 

(d)  Co-Bidder  Number  (iii)'s.  If  any,  signature  and  certification/acknowledgment. 


Signature 

Printed  Name 

Title  (If  Signing  of  Behalf  Of  A  Corporation 
or  Partnership) 

i 

Co-Bidder  Number  (iii)'s  Name 

Date  of  Signature 

State  of: 


County  of: 


I  certify  that  I  know  or  have  satisfactory  evidence  that. 


is  the 


person  who  appeared  before  me  and  said  person  acknowledged  that  he/she  signed  this 
Fishing  Capacity  Reduction  Bid  And  Terms  of  Agreement  for  Capacity  Reduction  and  on 
oath  stated  that  he/she  was  authorized  to  execute  such  document  and  acknowledged  it  to 
be  the  free  and  voluntary  act  of  his/hers  for  the  uses  and  purposes  mentioned  in  such 
document. 


"^ 
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Notary  Public's  Signature: 
My  appointment  Expires: 


Dated: 


(e)  Co-Bidder  Number  (iv)'s,  if  any,  signature  and  certification/acknowledgment. 


Signatdire 


Printed  Name 


Title  (If  Signing  of  Behalf  Of  A  Corporation 
or  Partnership) 


Co-Bidder  Number  (iv)'s  Name 


Date  of  Signature 


State  of 


County  of: 


I  certify  jiat  I  know  or  have  satisfactory  evidence  that 


is  the 


person  who  appeared  before  me  and  said  person  acknowledged  that  he/she  signed  this 
Fishing  (papacity  Reduction  Bid  And  Tenns  of  Agreement  for  Capacity  Reduction  and  on 
oath  stated  that  he/she  was  authorized  to  execute  such  document  and  acknowledged  it  to 
be  the  free  and  voluntary  act  of  his/hers  for  the  uses  and  purposes  mentioned  in  such 
document. 


A 


Notary  Public's  Signature:  ^ 

My  appointment  Expires: 

(f)  United  States  of  America's  signature. 

United  States  of  America, 

Acting  by  and  through  the  Secretary  of  Commerce, 

National  Atmospheric  Administration, 

National  Marine  Fisheries  Service, 

Financial  Services  Division 


Dated: 


By: 


Chief,  Financial  Services  Division 


Dated: 
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IFR  Doc.  03-18344  Filed  7-17-03;  8:45  am) 

BILUNG  CODE  3510-22-C 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209300-3048-02;  I.D. 
071103A] 

Fislieries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  End  of  the 
Primary  Season  and  Resumption  of 
Trip  Limits  for  the  Shore-based  Fishery 
for  Pacific  Whiting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  the  end  of 
the  2003  primary  season  for  the  shore- 
based  fishery  for  Pacific  whiting 
(whiting)  at  12  noon,  local  time  (l.t.), 
July  14,  2003,  because  the  allocation  is 
projected  to  be  reached.  This  action  is 
intended  to  keep  the  harvest  of  whiting 
at  the  2003  allocation  levels. 
DATES:  Effective  from  12  noon,  l.t.,  July 
14,  2003,  until  the  effective  date  of  the 
publication  containing  the  2004 
specification  and  management  measures 
for  the  Pacific  Coast  groundfish  fishery, 
which  will  be  published  in  the  Federal 
Register,  unless  modified,  superseded 
or  rescinded.  Comments  will  be 
accepted  through  August  4,  2003. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region  (Regional  Administrator),  NMFS, 
7600  Sand  Point  Way  NE.,  Seattle,  wA 
98115-0070;  or  Rod  Mcinnis,  Acting 
Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Renko  at  206-526-6110. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP),  which  governs  the  groundfish 


fishery  off  Washington,  Oregon,  and 
California.  On  March  7,  2003  (68  FR 
11182),  the  levels  of  allowable 
biological  catch  (ABC),  the  optimum 
yield  (OY),  and  the  commercial  OY  (the 
OY  minus  the  tribal  allocation)  for  U.S. 
harvests  of  whiting  were  announced  in 
the  Federal  Register.  For  2003,  the 
whiting  OY  is  148,200  mt  (mt)  and  the 
commercial  OY  is  121,200  mt. 
Regulations  at  50  CFR  660.323(a)(4) 
divide  the  commercial  OY  into  separate 
allocations  for  the  catcher/processor, 
mothership,  and  shore-based  sectors  of 
the  whiting  fishery.  On  June  16,  2003, 
the  whiting  sector  allocations  which 
were  originally  published  on  March  7, 
2003  (68  FR  11182),  were  corrected  (68 
FR  35575).  The  2003  allocations  are 
41,208  mt  (34  percent)  for  the  catcher/ 
processor  sector;  29,088  mt  (24  percent) 
for  the  mothership  sector;  and  50,904  mt 
(42  percent)  for  the  shore-based  sector. 
When  each  sector's  allocation  is 
reached,  the  primary  season  for  that 
sector  is  ended. 

The  shore-based  sector  is  composed  of 
vessels  that  harvest  whiting  for  delivery 
to  land-based  processors.  The 
regulations  at  50  CFR  660.323(a)(3)(i) 
describe  the  primary  season  for  the 
shore-based  sector  as  the  period  when 
the  large-scale  target  fishery  is 
conducted  (when  trip  limits  under 
§  660.323(b)  are  not  in  effect).  Before 
and  after  the  primary  seasons,  per-trip 
limits  are  in  effect  for  whiting. 

The  best  available  information  on  July 
11,  2003,  indicated  that  34,314  mt  had 
been  taken  through  July  5,  2003,  and 
that  the  50,904  mt  shore-based 
allocation  would  be  reached  by  12  noon, 
l.t.,  July  14,  2002.  This  Federal  Register 
action  announces  the  date  that  the 
primary  season  for  the  shore-based 
sector  ends  and  that  per-trip  limits  are 
reinstated.  A  10,000-lb  (4,536-kg)  trip 
limit  will  be  in  place  after  the  primary 
season  unless  otherwise  announced  in 
the  Federal  Register.  Per-trip  limits  are 
intended  to  accommodate  small  bait  and 
fresh  fish  markets,  and  bycatch  in  other 
fisheries.  To  minimize  incidental  catch 
/^f  Chinook  salmon  by  vessels  fishing 
shoreward  of  the  100-fin  (183-m) 
contour  in  the  Eureka,  CA  area,  at  any 
time  during  a  fishing  trip,  a  limit  of 
10,000  lb  (4,536  kg)  of  whiting  is  in 
effect  year  round,  except  when  landings 
of  whiting  are  prohibited. 


NMFS  Action 

For  the  reasons  stated  above  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323(a)(4)(iii)(C),  NMFS  herein 
announces: 

Effective  12  noon,  l.t.,  July  14,  2003, 
no  more  than  10,000  lb  (4,536  kg)  of 
whiting  may  be  taken  and  retained, 
possessed,  or  landed  by  a  catcher  vessel 
participating  in  the  shore-based  sector 
of  the  whiting  fishery,  unless  otherwise 
announced  in  the  Federal  Register.  If  a 
vessel  fishes  shoreward  of  the  100-fm 
(183-m)  contour  in  the  Eureka,  CA  area 
(43°  N.  lat.  -  40''30'  N.  lat.)  at  any  time 
during  a  fishing  trip,  the  10,000-lb 
(4,536-kg)  trip  limit  applies,  as 
announced  in  the  annual  management 
measures  at  paragraph  IV,  B(3)(c)(ii), 
except  when  the  whiting  fishery  is 
closed. 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  Assistant  Administrator  for 
fisheries,  NMFS,  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  comment  on 
this  action  pursuant  to  5  U.S.C. 
553(b)(B)  because  providing  prior  notice 
and  opportunity  would  be 
impracticable.  It  would  be  impracticable 
because,  if  this  closvue  were  delayed  in 
order  to  provide  notice  and  comment, 
the  fishery  would  be  expected  to.  greatly 
exceed  the  sector  allocation.  A  delay  to 
provide  a  cooling  off  period  also  would 
be  expected  to  cause  the  fishery  to 
exceed  its  allocation.  Therefore,  good 
cause  also  exists  to  waive  the  30-day 
delay  in  effectiveness  requirement  of  5 
U.S.C.  553(d)(3).  The  aggregate  data 
upon  which  the  determination  is  based 
are  available  for  public  inspection  at  the 
Office  of  the  Regional  Administrator 
(see  ADDRESSES)  during  business  hours. 
This  action  is  taken  under  the  authority 
of  50  CFR  660.323(a)(4)(iii)(C)  and  is 
exempt  from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  14.  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-18164  Filed  7-14-03;  4:20  pm) 
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SUMMARY:  1  he  Federal  Grain  Inspection 
Service  (FG  S),  a  program  of  the  Grain 
Inspection,  Packers  and  Stockyards 
Administia  ion  (GIPSAl,  is  proposing  to 
increase  fee  3  for  the  analytical  testing  of 
processed  c  Dmmodities  and  remove 
certain  test!  from  the  fee  schedule  for 
services  tha  t  are  no  longer  requested. 
These  tests  ipply  only  to  official 
processed  c  ^mmodity  testing  services 
performed  i  nder  the  Agricultural 
Marketing  /  ,ct  of  1946.  These  changes 
are  needed  o  generate  revenue 
sufficient  to  cover,  as  nearly  as 
practicable,  rising  fixed  costs  and  the 
4.1  percent  anuary  2003  Federal  pay 
increase. 

GIPSA  an  icipates  that  the  increase  in 
user  fees  wi  1  generate  approximately 
S135,000  in  additional  revenue. 
DATES:  Writ  en  comments  must  be  filed 
before  September  16,  2003. 
ADDRESSES:  [nterested  persons  are 
invited  to  si  bmit  comments  concerning 
this  proposal.  Written  comments  must 
be  submitted  to  Tess  Butler,  GIPSA, 
USDA,  140C  Independence  Avenue. 
SW..  Room    647-S,  Washington,  DC 
2025Q-3604  or  faxed  to  (202)  690-2755. 
Comments  r  lay  also  be  sent  by  e-mail 
to:  H.Tess.B  itler@usda.gov. 

All  comm  ?nts  received  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFK  1.27(b)). 
FOR  FURTHEF  INFORMATION  CONTACT: 
Steven  Tarni  er.  Director,  Technical 
Services  Div  ision,  at  his  e-mail  address: 
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Steven.N.Tanner@usda.gov  or  telephone 
him  at  (816)  891-0401. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  Office  of 
Management  and  Budget  (0MB). 

Also,  pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act, 
Donna  Reifschneider,  Administrator, 
GIPSA,  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
mmiber  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

GIPSA  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  Additionally,  GIPSA 
has  and  will  continue  to  seek  out  cost 
saving  opportunities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
new  or  increased  fees.  However,  even 
with  these  efforts,  GIPSA  has 
determined  that  its  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  for  providing 
processed  commodity  testing  services. 
Further  revenue  losses  are  projected  if 
adjustments  to  the  existing  fee  schedule 
are  not  made.  In  FY  2002,  GIPSA's 
operating  costs  for  the  processed 
commodity  testing  program  were 
$233,707  with  revenue  of  $104,380  that 
resulted  in  a  negative  margin  of 
$129,327. 

GIPSA  has  reviewed  the  financial 
position  of  the  processed  commodity 
testing  program  and  concluded  that 
$135,000  in  additional  yearly  revenue  is 
needed  to  fully  recover  operating  costs. 
This  is  based  on  projected  program  costs 
of  approximately  of  $240,000  a  year  and 
an  estimated  testing  workload  of 
approximately  1,700  samples  per  year. 
These  changes  are  needed  to  generate 
revenue  sufficient  to  cover,  as  nearly  as 
practicable,  operational  costs  resulting 
from  a  steep  decline-in  requests  for 
services  and  the  associated  loss  of 
revenue  and  increased  operational  costs 
resulting  from  the  mandated  4.1  percent 
January  2003  Federal  pay  increase.  In 
Fiscal  Year  1999,  the  number  of  samples 
tested  was  16,377,  with  a  revenue  of 
$1,475,579;  in  FY  2000,  12,872  samples 


and  $1,2U,215;  in  FY  2001,  3,620 
samples  and  $219,033  in  revenue;  in  FY 
2002, 1,755  samples  and  $104,380  in 
revenue. 

The  proposed  rule  will  increase  the 
fees  charged  to  businesses  for  voluntary 
processed  commodity  analytical 
services  and  generate  approximately 
$135,000  in  additional  revenue.  Some  of 
these  businesses,  which  consist  of 
processors  and  shippers  of  products 
such  as  wheat  flour,  vegetable  oil,  and 
com  meal,  may  meet  the  criteria  for 
small  entities  established  by  the  Small 
Business  Administration  criteria  for 
small  businesses.  Even  so,  the  new  fees 
should  not  significantly  affect  those 
entities.  It  is  estimated  that  there  will  be 
approximately  nine  entities  effected. 
Further,  those  entities  are  under  no 
obligation  to  use  GEPSA  services  and, 
therefore,  any  decision  on  their  part  to 
discontinue  the  use  of  this  service 
should  not  prevent  them  from  marketing 
their  products.  Due  to  the  decline  in 
demand  of  the  processed  commodity 
analytical  testing  services,  GIPSA  will 
conduct  another  analysis  of  the  demand 
for  this  program's  services,  including  all 
costs  and  revenues  generated  specific  to 
the  program,  one  year  after  operating 
under  the  proposed  fee  increase. 

There  will  be  no  additional  reporting 
or  record  keeping  requirements  imposed 
by  this  action.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35),  the  information  collection 
and  recordkeeping  requirements  in  Part 
868  have  been  previously  approved  by 
OMB  under  control  number  0580-0012. 
GIPSA  has  not  identified  any  other 
Federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  this  rule. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  State 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Proposed  Action 

The  Agricultural  Marketing  Act 
(AMA)  of  1946  (7  U.S.C.  1621,  et  seq.) 
authorizes  GIPSA  to  provide  official 
processed  commodity  testing  services 
and  to  collect  reasonable  fees  for 
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performing  these  services.  Section 
203(h)  of  the  AMA  (7  U.S.C.  1622(h)) 
provides  for  the  establishment  and 
collection  of  fees  that  are  reasonable 
and,  as  nearly  as  practicable,  cover  the 
costs  of  the  services  rendered.  These 
fees  cover  the  GIPSA  administrative  and 
supervisory  costs  for  the  performance  of 
official  testing  services,  including 
personnel  compensation  and  benefits, 
travel,  rent,  communication,  utilities, 
contractual  services,  supplies,  and 
equipment. 

The  processed  commodity  testing  fees 
were  last  amended  on  April  4,  2001,  and 
became  effective  May  4,  2001  (66  FR 
17775).  These  fees  were  to  cover,  as 
nearly  as  practicable,  the  level  of 
operating  costs  as  projected  for  FY  2001 
and  FY  2002,  respectively.  GIPSA 
continually  monitors  its  cost,  revenue, 
and  operating  reserve  levels  to  ensure 
that  there  are  sufficient  resources  for 
operations.  Further,  GIPSA  has 
implemented  cost-saving  measures  in 
the  processed  commodity  program  in  an 
effort  to  provide  more  cost-effective 
services.  The  cost  containment 
measures  included  a  reduction  in  full- 
time  commodity  testing  laboratory 
personnel  and  increased  cross 
utilization  of  persormel  from  other 
GIPSA  programs. 

GIPSA  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate  and  continues  to  seek 
out  cost  saving  opportunities  and 
implement  appropriate  changes  to 
reduce  costs.  Such  actions  can  provide 
alternatives  to  fee  increases.  However, 
even  with  these  efforts,  GIPSA's  existing 
fee  schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs.  Using 
the  most  recent  data  available,  GIPSA's 
FY  2002  operating  costs  for  this  program 
were  $233,707  with  revenue  of  $104,380 
that  resulted  in  a  negative  margin  of 
$129,327. 

GIPSA  has  reviewed  the  financial 
position  of  its  processed  commodity 
testing  program.  Based  on  this  review, 
GIPSA  has  concluded  that  it  needs  to 


generate  $135,000  in  additional  yearly 
revenue  to  recover  program  costs.  These 
changes  are  needed  to  generate  revenue 
sufficient  to  cover,  as  nearly  as 
practicable,  operational  costs  resulting 
from  a  steep  decline  in  requests  for 
services  and  the  associated  loss  of 
revenue  and  increased  operational  costs 
resulting  ft-om  the  4.1  percent  January 
2003  Federal  pay  increase.  Therefore, 
GIPSA  proposes  to  revise  section 
868.90,  paragraph  (d).  Table  2— Fees  for 
Laboratory  Test  Services,  to:  (1)  Increase 
the  fees  for  laboratory  testing  services. 
These  laboratory  tests  are:  Ash,  Brix, 
Calcium,  Carotenoid  Color,  Cold  test 
(oil).  Color  test  (syrups).  Cooking  tests 
(pasta).  Crude  fat,  Crude  fiber.  Falling 
number.  Free  fatty  acid.  Insoluble 
impurities  (oils  and  shortenings).  Iron 
enrichment,  Lovibond  color.  Moisture, 
Moisture  and  volatile  matter.  Peroxide 
Value,  Popping  ratio.  Protein,  Sanitation 
(light  filth),  Sieve  test.  Smoke  point. 
Solid  fat  index.  Visual  exam,  Vomitoxin 
(Qualitative — Test  Kit),  and  Vomitoxin 
(Quantitative— Test  Kit);  (2)  establish 
new  fees  for  new  testing  services: 
Anatoxin  (Quantitative— HPLC), 
Aflatoxin  (Quantitative — Test  Kit), 
Aflatoxin  (Qualitative  Test  Kit)  and 
Oxidative  stability  index  (OSI);  (3) 
eliminate  references  and  fees  for  testing 
services  that  are  no  longer  requested  on 
a  routine  basis.  These  tests  are:  Alpha 
monoglycerides,  Aflatoxin  test  (other 
than  TLC  or  minicolumn  method), 
Aflatoxin  (TLC),  Aflatoxin  (Minicolumn 
method).  Bacteria,  count.  Baking  tests 
(cookies),  Bostwick  (cooked),  Bostwick 
(uncooked/cook  test/dispersibility). 
Dough  handling  (baking),  E.  coli.  Fat 
(acid  hydrolysis),  Fat-Stability  (A.O.M), 
Flash  point  (open  and  closed  cup). 
Hydrogen  ion  activity — pH,  Iodine 
number/value,  Linolenic  acid  (Fatty 
acid  profile).  Lipid  phosphorus. 
Margarine  (nonfat  solids).  Moisture 
Average(crackers),  Performance  test 
(prepared  bakery  mix).  Phosphorus, 
Popcorn  kernels  (total  defects). 


Potassium  bromate.  Rope  spore  count, 
Salmonella,  Salt  or  Sodium  content, 
Specific  volume  (bread). 
Staphylococcus  aureus.  Texture.  Tilletia 
controversa  kuhn  (TCK)(Qualitative), 
Tilletia  controversa  kuhn 
(TCK)(Quantitative),  Unsaponifiable 
(matter).  Urease  activity.  Visual  exam 
(hop  pellet).  Visual  exam  (insoluble 
impurities,  oils  and  shortenings).  Visual 
exam  (pasta).  Visual  exam  (processed 
grain  products).  Visual  exam  (total 
foreign  material  other  than  cereal 
grains).  Vitamin  enrichment,  Vomitoxin 
(TLC),  Water  activity,  and  Wiley  melting 
point. 

Due  to  the  decline  in  demand  of  the 
processed  commodity  analytical  testing 
ser\'ices,  GIPSA  will  conduct  another 
analysis  of  the  demand  for  this 
program's  services,  including  all  costs 
and  revenues  generated  specific  to  the 
program,  one  year  after  operating  under 
the  proposed  fee  increase. 

List  of  Subjects  in  7  CFR  Part  868 

Administrative  practice  and 
procedure.  Agricultural  commodities. 

For  reasons  set  out  in  the  preamble.     ~^ 
7  CFR  Part  868  is  proposed  to  be 
amended  as  follows: 

PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

1.  The  authority  citation  for  part  868 
continues  to  read  as  follows: 

Authority:  Sees.  202-208,  60  Stat.  1087.  as 
amended  (7  U.S.C.  1621.  et  seq.) 

,  2.  Section  868.90,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  868.90    Fees  for  certain  Federal 
inspection  services. 

***** 

(d)  Laboratory  tests  referenced  in  table 
2  of  this  section  will  be  charged  at  the 
applicable  laboratory  fee  when 
performed  at  field  locations  other  than 
at  the  applicant's  facility. 


Table  2.— Fees  for  Laboratory  Test  Services 


Laboratory  tests 

(1)  Aflatoxin  (Quantitative— HPLC) 

(2)  Aflatoxin  (Quantitative— Test  Kit) 

(3)  Aflatoxin  (Qualitative— Test  Kit)  ^ 

(4)  Appearance  and  odor  

(5)  Ash  :. 

(6)  Brix 

(7)  Calcium  

(8)  Carotenoid  Color 

(9)  Cold  test  (oil) 

(10)  Color  test  (syrups) 

(11)  Cooking  tests  (pasta) 

(12)  Crude  fat 

(13)  Crude  fiber  


Fees 


$182  00 
87.00 
47.00 
7.00 
17.00 
16.00 
27.00 
27.00 
20.00 
13.00 
1300 
20.00 
27.00 
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(14)  Falling 

(15)  Free  fatt^ 

(16)  Insoluble 

(17)  Iron 

(18)  Lovibond 

(19)  Moisture 

(20)  Moisture 

(21)  Oxidative 

(22)  Peroxide 

(23)  Popping 

(24)  Protein  . 

(25)  Sanitatior 

(26)  Sieve  tes 

(27)  Smoke 

(28)  Solid  fat 

(29)  Visual 

(30)  Vomitoxin 

(31)  Vomitoxin 

(32)  Other 


ni  imber 


enricfiment 
color 


and  volatile  matter ... 
stability  index  (OSI) 

Value 

I  alio 


Pi  lint 


'When 
ticable,  covers 


NUCLEAR  R 
COMMISSION 
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Table  2.— Fees  for  Laboratory  Test  Services  i— Continued 


Laboratory  tests 


acid  

impurities  (oils  and  shortenings) 


Fees 


(light  filth) 


index 


exam 


(Qualitative— Test  Kit)  

(Quantitative— Test  Kit) '""". 

laboratory  analytical  services  (per  hour  per  service  representative) 


24.00 
24.00 
9.00 
30.00 
20.00 
13.QP 
17.0(^ 
54.00 
27.00 
38.00 
16.00 
47.00 
11.00 
43.00 
168.00 
22.00 
61.00 
81.00 
67.00 


labojatory  tests/services  are  provided  for  GIPSA  by  a  private  laboratory,  the  applicant  will  be  assessed  a  fee  which  as  nearly 
the  costs  to  GIPSA  for  the  service  provided.  ' 


as  prac- 


Dated:  July  15,  2003. 
Donna  Reifsc^neider 

Administrator 

Stockyards 
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RIN3150-AH-20 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-fMPC  Revision 


AGENCY:  Nuc 
Commission. 
ACTION:  PropAsed 


ear  Regulatory 
rule. 


SUMMARY:  Th^  Nuclear  Regulator}' 
Commission  i  NRC)  is  proposing  to 
amend  its  reg  illations  revising  die  NAC 
International,  Inc.,  Multipurpose 
Canister  cask  system  listing  within  the 
"List  of  Appr  )ved  Spent  Fuel  Storage 
Casks"  to  inc  ude  Amendment  No.  no 
die  Certificati  of  Compliance  (CoC). 
This  amendm  ent  would  incorporate 
changes  in  su  sport  of  the  Yankee 
Nuclear  Powe  r  Station  (Yankee  Rowe) 
fuel  loading  campaign  and  make 
corrections  to  the  Connecticut  Yankee 
technical  spe?:ifications.  Specifically, 
the  amendnuetit  would  incorporate  fuel 
enrichment  tolerances;  incorporate  fuel 
assemblies  with  up  to  20  damaged  fuel 
rods,  recaged  assemblies,  the  Yankee 
Rowe  damageld  fuel  can,  and  assembly 


weights  up  to 


432  kilograms  (950 


pounds);  revii  e  the  average  surface  dose 


rate  limits  for 


the  concrete  cask; 


incorporate  a(  ministrative  changes  in 


the  American  Society  of  Mechanical 
Engineers  (ASME)  Code  Alternatives; 
correct  the  Connecticut  Yankee  tables 
for  fuel  assembly  limits  and  intact  fuel 
assembly  characteristics;  and 
incorporate  editorial  and  administrative 
changes  in  the  CoC. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  August 
18,  2003. 

ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  the  following  number 
(RIN  3150-AH20)  in  die  subject  line  of 
your  comments.  Comments  on 
.  rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public,  in  their  entirety,  on  the 
NRC  rulemaking  website.  Personal 
information  will  not  be  removed  from 
your  comments. 

Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
website  at  http://ruleforum.lInl.gov. 
Address  questions  about  our  rulemaking 
website  to  Carol  Gallagher  (301)  415- 
5905;  email  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays  (telephone  (301)  415- 
1966). 

Fax  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 


Publicly  available  documents  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRC's  Public 
Dociunent  Room  (PDR),  Public  File  Area 
01F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  website  at  http:// 
ruleforum.llnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1,  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://wwvi'.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
probleips  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737. 
or  by  e-mail  to  pdr@nrc.gov.  An 
electronic  copy  of  the  proposed 
Certificate  of  Compliance  (CoC), 
Technical  Specifications  (TS),  and 
preliminary  safety  evaluation  report 
(SER)  can  be  found  imder  ADAMS 
Accession  Nos.  ML031 330790, 
ML031340571,  and  ML031330792, 
respectively. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jayne  M.  McCausland,  telephone  (301) 
415-6219,  e-mcul,  jmm2@nrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 
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SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  3  to  CoC  No. 
1025  and  does  not  include  other  aspects 
of  the  NAC-MPC  cask  system  design. 
The  NRC  is  using  the  "direct  final  rule 
procedure"  to  issue  this  amendment 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
and  safety  continues  to  be  ensured.  The 
direct  final  rule  will  become  effective  on 
October  1,  2003.  However,  if  the  NRC 
receives  significant  adverse  comments 
by  August  18,  2003,  then  the  NRC  will 
publish  a  document  that  withdraws  the 
direct  final  rule  and  will  subsequently 
address  the  comments  received  in  a 
final  rule.  The  NRC  will  not  initiate  a 
second  comment  period  on  this  action. 

A  significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  posidon 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  wa^  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  (other  than  editorial) 
to  the  CoC  or  technical  specifications. 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 


Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1 .  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69. 
81,  161,  182,  183,  184,  186.  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948.  953.  954, 
955.  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073.  2077,  2092. 
209.3,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206. 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851):  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332):  sees.  131,  132.  133.  135, 
137,  141,  Pub.  L.  97-^25,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152. 
10153.  10155.  10157.  10161,  10168). 

Seetion  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d)).  Seetion  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  see.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.10154).  Seetion  72.96(d)  also 
issued  under  see.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425.  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101,  10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214,  Certificate  of 
Compliance  1025  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1025. 

Initial  Certificate  Effective  Date:  April 
10,  2000. 

Amendment  Number  1  Effective  Date: 
November  13,  2001. 

Amendment  Number  2  Effective  Date: 
May  29,  2002. 

Amendment  Number  3  Effective  Date: 
October  1,  2003. 

SAR  Submitted  by:  NAC 
International,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC-Multipurpose 
Canister  System  (NAC-MPC  System). 

Docket  Number:  72-1025. 

Certificate  Expiration  Date:  April  10, 
2020.  . 


Model  Number:  NAC-MPC. 

***** 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July.  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 

Executive  Director  for  Operations.  , 

(FR  Doc.  03-18262  Filed  7-17-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NE-31 -AD] 
RIN2120-AA64 

Airworthiness  Directives;  Air  Cruisers 
Company  Emergency  Evacuation 
Slide/Raft  System 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  for  a  certain  Air  Cruisers 
Company  Emergency  Evacuation  Slide/ 
Raft  System.  That  AD  currently  requires 
a  one-time  unpacking  and  subsequent 
repacking  of  the  slide/raft  systems, 
identified  by  basic  part  number  (P/N) 
with  dash  numbers,  and  serial  numbers 
(SNs)  listed  in  the  AD,  and  mandates 
repacking  of  all  other  slide/raft  systems 
of  the  same  design  at  the  next  required 
normal  maintenance  schedule  of  the 
slide/raft  system.  This  proposed  AI> 
contains  the  same  requirements  but 
replaces  the  specific  slide/raft  system  P/ 
N  dash  numbers  with  the  word  '- 
series",  reduces  the  number  of  affected 
slide/raft  systems  to  the  SNs  identified 
in  paragraph  (g)  of  this  proposed  AD, 
and  eliminates  mandating  the 
utilization  of  the  applicable  Folding 
Procedures  for  subsequent  repacking  of 
all  slide/raft  systems  of  the  same  design 
during  the  normal  scheduled 
maintenance.  This  proposed  AD  is 
prompted  by  recent  information 
received  that  Air  Cruisers  Company  has 
made  modifications  which  have  added 
new  dash  numbers  to  the  slide/raft 
system  basic  P/N.  This  has  affected 
some  of  the  SN  slide/raft  systems  listed 
in  the  AD.  The  actions  specified  in  this 
proposed  AD  are  intended  to  prevent 
failure  of  the  slide/raft  to  properly 
inflate,  which  could  impede  the 
emergency  evacuation  of  passengers  in 
the  event  of  an  airplane  emergency. 
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ust  receive  any  comments 
osed  AD  by  September  16, 


DATES:  We 

on  this  pro^ 

2003. 

ADDRESSES:  Use  one  of  the  following 

addresses  t(  submit  comments  on  this 

proposed  A  D: 

•  By  mai  :  Federal  Aviation 
Administra  ion  (FAA),  New  England 
Region,  Off  ce  of  the  Regional  Counsel, 
Attention:  I  ules  Docket  No.  99-NE-31- 
AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail: 
9-ane-adcoi  nment@faa.gov. 

You  may  jet  the  service  information 
identiHed  ii  i  this  proposed  AD  from  Air 
Cruisers  Coi  npany,  Technical 
Publication;  Department,  PO  Box  J  80, 
Belmar,  NJ 117719-0180;  telephone: 
(732)  681-3  527,  fax:  (732)  280-8212. 

You  may  ;xamine  the  AD  docket  at 
the  FAA,  N(  w  England  Region,  Office  of 
the  Regiona  Counsel,  12  New  England 
Executive  P  irk,  Biulington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leung  Lee,  j  Aerospace  Engineer,  New 
York  Aircra  t  Certification  Office,  FAA, 
Engine  and  'ropeller  Directorate,  10 
Fifth  Street.  3rd  floor,  Valley  Stream, 
NY  11581-1200;  telephone  (516)  256- 
7509;  fax  (5   6)  568-2716. 
SUPPLEMENT  VRY  INFORMATION: 

Comments  I  nvited 

We  invite  you  to  submit  any  written 
relevant  dat;  i,  views,  or  arguments 
regarding  th  s  proposal.  Send  your 
comments  tc  an  address  listed  imder 
ADDRESSES,  nclude  "AD  Docket  No.  99- 
NE-31-AD"  in  the  subject  line  of  your 
comments.  I '  you  want  us  to 
acknowledgi  (  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  pos  tcard  with  the  docket 
number  writ  ten  on  it;  we  will  date- 
stamp  your  I  lostcard  and  mail  it  back  to 
you.  We  spe  :ifically  invite  comments 
on  the  overa  1  regulatory,  economic, 
environment  al,  and  energy  aspects  of 
the  proposec  AD.  If  a  person  contacts  us 
through  a  no  nwritten  communication, 
and  that  con  act  relates  to  a  substantive 
part-  of  this  p  roposed  AD,  we  will 
summarize  t  le  contact  and  place  the 
summary  in  Jie  docket.  We  will 
consider  all  :omments  received  by  the 
closing  date  md  may  amend  the 
proposed^  in  light  of  those 
comments. 

We  are  rev  iewing  the  writing  style  we 
.currently  us(  in  regulatory  documents. 
We  are  inten  sted  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  yo  ur  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  Y  )u  may  get  more 
information  i  ibout  plain  language  at 
http://www.}  <lainIanguage.gov. 


Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

On  January  22,  2003,  the  FAA  issued 
AD  2003-03-11,  Amendment  39-13035 
(68  FR  4897,  January  31,  2003).  That  AD 
requires  a  one-time  unpacking  and 
subsequent  repaicking  of  the  slideraft 
system,  identified  by  basic  P/N  with 
dash  numbers  and  SNs.  That  AD  also 
mandates  repacking  of  all  other  slide/ 
raft  systems  of  the  same  design  at  the 
next  required  normal  maintenance 
schedule  of  the  slide/raft  system.  That 
AD  was  prompted  by  reports  of 
separation  of  the  lower  aspirator  dxuing 
a  number  of  deployments.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  the  slide/raft  to  properly 
inflate,  which  could  result  in  the 
inability  to  evacuate  the  passenger  cabin 
in  the  event  of  an  airplane  emergency. 

Actions  Since  AD  2003-03-11  Was 
Issued 

Since  that  AD  was  issued,  we  became 
aware  that  the  manufacturer  has 
modified  some  slide/raft  systems  which 
has  added  some  new  dash  numbers  to 
the  basic  P/N  of  62774.  This  proposed 
AD  contains  the  same  requirements  as 
AD  2003-03-11,  but  replaces  the 
specific  slide/raft  system  P/N  dash 
numbers  with  the  word  "-series".  In 
addition,  the  number  of  affected  slide/ 
raft  systems  is  now  reduced  to  the  SNs 
identified  in  paragraph  (g)  of  this 
proposed  AD.  Also,  this  proposed  AD 
eliminates  mandating  the  utilization  of 
the  applicable  Folding  Procedures  for 
subsequent  repacking  of  all  slide/raft 
systems  of  the  same  design  during  the 
normal  scheduled  maintenance. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  Air  Cruisers 
Company  Service  Bulletin  (SB)  777- 
107-25-06,  dated  February  19,  1999, 
that  identifies  improperly  packed  slide/ 
rafts  by  SN,  and  references  slide/raft 
folding  procedure  P-12054,  and  P- 
12064. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
"Condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  Therefore,  we  are 
proposing  this  AD,  which  would  require 
a  one-time  unpacking  and  repacking  of 


P/N  62774-series  slide/raft  systems, 
identified  by  SNs.  The  proposed  AD 
would  require  that  these  actions  be  done 
per  the  service  information  described 
previously. 

Changes  to  14  CFR  Part  39— Effect  on 
the  Proposed  AD 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  4^997, 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  approximately  388  slide/raft 
systems  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  74 
slide/raft  systems  installed  on  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  We  also  estimate  that  it 
would  take  approximately  5  work  hours 
per  slide/raft  system  to  perform  the 
repacking,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  of  the 
proposed  AD  to  U.S.  operators  is 
estimated  to  be  $22,200. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
.  have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
as  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No.  99- 
NE-31-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39   " 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-13035,  (68  FR 
4897,  January  31,  2003),  and  by  adding 
the  following  new  airworthiness 
directive: 


Air  Cruisers  Company:  Docket  No.  99-NE- 
31-AD.  Supersedes  AD  2003-03-11, 
Amendment  39-13035. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
September  16.  2003. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2003-03-11, 
Amendment  39-13035. 

Applicability 

(c)  This  AD  applies  to  all  dash  numbers  of 
Air  Cruisers  Company  Emergency  Evacuation 
Slide/Raft  System,  part  number  (P/N)  62774. 
These  Emergency  Evacuation  Slide/Raft 
Systems  are  installed  on,  but  not  limited  to 
Boeing  777-200  and  -300  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  recent 
information  received  that  Air  Cruisers 

Table  1  .—Affected  Slide/Raft  SNs 


Company  has  made  modifications  which 
have  added  new  dash  numbers  to  the  slide/ 
raft  system  basic  P/N.  This  has  affected  some 
of  the  SN  slide/raft  systems  listed  in  AD 
2003-03-11.  In  addition,  this  AD  is 
prompted  by  the  requirement  to  reduce  the 
number  of  affected  slide/raft  systems  to  only 
the  SNs  identified  in  paragraph  (g)  of  this 
AD.  We  are  issuing  this  AD  to  prevent  failure 
of  the  slide/raft  to  properly  inflate,  which 
could  impede  the  emergency  evacuation  of 
passengers  in  the  event  of  an  airplane 
emergency. 

Compliance 

(e)  If  you  have  not  already  performed  the 
actions  required  by  this  AD.  you  must 
perform  the  actions  within  the  compliance 
times  specified  in  this  AD. 

Repacking 

(f)  For  slide/raft  systems  that  have  a  SN 
listed  in  Table  1  of  this  .^D,  do  the  following: 
Table  1  follows: 


0203 

0207 

0220 

0234 

0235 

0239 

0241 

0245 

0250 

0255 

0267 

0277 

0280 

0302 

0305 

0306 

0310 

0312 

0316 

0318 

0320 

0330 

0332 

0333 

0335 

0339 

0342 

0343 

0344 

0345 

0348 

0349 

0350 

0351 

0354 

0355 

0356 

0358 

0364 

0365 

0366 

0368 

0369 

0372 

0373 

0374 

0376 

0378 

0379 

0380 

0381 

0384 

0385 

0388 

0389 

0390 

0391 

0392 

0394 

0395 

0396 

0397 

0398 

0399 

0402 

0403 

0404 

0406 

0408 

0409 

0411 

0413 

0415 

0417 

0418 

0419 

0420 

0421 

0422 

0423 

0425 

0426 

0427 

0428 

0429 

0430 

0431 

0433 

0438 

0443 

0445 

0455 

0456 

(1)  For  slide/raft  systems  currently 
installed  on  airplanes,  repack  the  slide/raft 
system  within  2  months  after  the  effective 
date  of  this  AD  in  accordance  with  the 
Accomplishment  Instructions  described  in 
Air  Cruisers  Company  SB  777-107-25-06, 
dated  February  19, 1999.  and  the  applicable 
Air  Cruisers  Company  Folding  Procedure  P- 
12054  (for  left-hand  slide/rafts).  Revision  F, 
dated  March  12,  1999,  or  Procedure  P-12064 
(for  right-haKd  slide/rafts),  Revision  F,  dated 
March  12,  1999.  ^ 

(2)  For  uninstalled  slide/raft  systems, 
repack  before  installation,  in  accordance  with 
the  Accomplishment  Instructions  described 
in  Air  Cruisers  Company  SB  777-107-25-06, 
dated  February  19,  1999,  and  the  applicable 
Air  Cruisers  Company  Folding  Procedure  P- 
12054  (for  left-hand  slide/rafts),  Revision  F, 
dated  March  12, 1999,  or  Procedure  P-12064 
(for  right-hand  slide/rafts).  Revision  F.  dated 
March  12,  1999. 


(g)  For  slide/raft  systems  SN  0558  and 
lower  that  are  not  included  in  Table  1  of  this 
AD,  repack  the  slide/raft  systems  in 
accordance  with  the  applicable  Air  Cruisers 
Company  Folding  Procedure  P-12054  (for 
left-hand  slide/rafts),  Revision  F,  dated 
March  12,  1999,  or  Procedure  P-12064  {for 
right-hand  slide/rafts).  Revision  F,  dated 
March  12,  1999,  at  the  next  required  normal 
maintenance  schedule  of  the  slide/raft 
system,  but  no  later  than  18  months  after  the 
effective  date  of  this  AD. 

Credit  for  Previous  Repacking 

(h)  Slide/raft  systems  with  a  SN  listed  in 
Table  1  or  identified  in  paragraph  (g)  of  this 
AD  that  have  already  been  repacked  in 
accordance  with  Air  Cruisers  Company 
Folding  Procedures  P-12054,  Revision  F, 
dated  March  12, 1999,  or  P-12064.  Revision 
F,  dated  March  12,  1999,  as  applicable,  are 
considered  in  compliance  with  the 


requirements  of  paragraph  (f)  or  (g)  of  this 
AD. 

(i)  Slide/raft  systems  with  a  SN  listed  in 
Table  1  or  identified  in  paragraph  (g)  of  this 
AD  that  were  repacked  under  AD  2003-11- 
03  are  considered  in  compliance  with  the 
requirements  of  paragraph  (0  or  (g)  of  this 
AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(j)  You  must  request  AMCXIls  as  specified 
in  14  CFR  39.19.  All  AMOCs  must  be 
approved  by  the  Manager.  New  York  Aircraft 
Certification  Office,  FAA. 

Material  Incorporated  by  Reference 

(k)  The  repacking  must  be  done  in 
accordance  with  the  following  Air  Cruisers 
Company  service  bulletin  (SB)  and  Folding 
Procedures: 


Document  No. 


SB  777-107-25-06 

Total  pages:  3  

P-12054 

Total  pages:  158 

P-12064 

Total  pages:  156  .... 


Pages 


All 
All 
All 


Revision 


Original 

F  

F  


Date 


February  19,  1999. 
March  12,  1999. 
March  12.  1999. 
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Related  Information 

(l)None 

Issued  in  I  urilngton,  Massachusetts,  on 
luly  14.  2003 
Robert  E.  Gu  v'otte 
Acting  Manc^er. 
Directorate. 
(FR  Doc.  03 

BILUNG  CODE  t910-1»-P 


Engine  and  Propeller 
ircraft  Certification  Service. 
18243  Filed  7-17-03;  8:45  am) 


DEPARTMENT  OF  HOMELAND 
SECURITY  I 

Bureau  of  Qustoms  and  Border 
Protection  < 

19  CFR  Part  101 

Extension  df  Port  Limits  of  Chicago,  IL 

AGENCY:  Customs  and  Border  Protection; 

Homeland  5  ecurity. 

ACTION:  Not  ce  of  proposed  rulemaking. 


Tiis 


SUMMARY 

amend  the 
pertaining 
the  Bureau 
Protection 
geographica 
Chicago 
proposed  as 
program  to 
its  personne  I 
and  to  provid 
importers, 
DATES: 
or  before 


to 
(if 
(CBP) 


document  proposes  to 
C  Customs  Regulations 
the  field  organization  of 
Customs  and  Border 
by  extending  the 
limits  of  the  port  of 
ois.  The  change  is  being 
part  of  CBP's  continuing 
Obtain  more  efficient  use  of 
facilities,  and  resources, 
e  better  service  to  carriers, 
ahd 


ADDRESSES 

submitted  tc 
Border 
and  Rulings 
Branch),  1 

NW., 


comments 
799  9th 
during  regu 
Arrangemen^: 
comments 
by  calling 
8768. 


M: 


the  general  public. 
Comi  nents  must  be  received  on 
September  16,  2003. 

Written  conunents  must  be 
the  Bureau  of  Customs  and 
Prot^tion,  Office  of  Regulations 
(Attention:  Regulations 
Pennsylvania  Avenue 
Washington,  DC  20229.  Submitted 
'  be  inspected  at  the  CBP, 
Street.  NW.,  Washington,  DC 
business  hours. 
:s  to  inspect  submitted 
should  be  made  in  advance 
Joseph  Clark  at  (202)  572- 


3C0 


lu-1 


FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Henderson,  Office  of  Field 
Operations.  1202)  927-1424. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  order  tcJ  facilitate  the  clearance  of 
international  freight  at  an  intermodal 
facihty  in  thi  City  of  Elwood,  Illinois, 
CBP  is  propdsing  to  amend  §  101.3(b)(1) 
by  extending  the  port  limits  of  the  port 
limits  of  the  aort  of  Chicago,  to  include 
certain  parts  of  the  City  of  Elwood, 
Illinois,  as  ddscribed  below.  The 
proposed  extpnsion  of  the  port  limits  to 
include  the  st}ecified  territory  will 


provide  better  service  to  importers  and 
the  rail  transportation  industry  in 
central  Illinois. 

Current  Port  Limits  of  Chicago,  Illinois 

The  ciurrent  port  limits  of  Chicago, 
Illinois,  are  described  as  follows  in 
Treasury  Decision  (T.D.)  71-121  of  May 
3,  1971: 

Beginning  at  the  point  where  the 
northern  limits  of  Cook  County,  Illinois, 
intersect  Lake  Michigan,  thence 
westerly  along  the  Cook  County-Lake 
County  Line  to  the  point  where  State 
Highway  Fifty-Three  (52)  intersects  this 
Line,  thence  in  a  southerly  direction 
along  State  Highway  Fifty-Three  (53)  to 
the  point  where  this  highway  intersects 
the  Dupage  County-Will  County  Line, 
thence  in  a  general  easterly  and 
southerly  direction  along  the  northern 
and  eastern  limits  of  Will  County, 
Illinois,  to  the  point  where  the  Will 
County-Cook  County  Line  intersects  the 
Illinois-Indiana  State  Line,  thence 
northerly  along  the  Illinois-Indiana 
State  Line  to  the  point  near  Dyer, 
Indiana,  where  U.S.  Route  Thirty  (30) 
intersects  this  Line,  thence  easterly 
along  U.S.  Route  Thirty  (30)  to  a  point 
where  this  highway  and  Indiana  State 
Highway  Forty-Nine  (49)  intersect, 
thence  in  a  northerly  direction  along 
Indiana  State  Highway  Forty-Nine  (49) 
to  the  place  where  the  highway  meets 
Lake  Michigan. 

Proposed  Port  Limits  of  Chicago, 
Illinois 

CBP  proposes  to  extend  the  port 
limits  of  the  port  of  Chicago,  Illinois,  to 
include  additional  territory  in  the  City 
of  Elwood,  Illinois  so  that  the 
description  of  the  port  limits  woidd 
read  as  follows: 

Beginning  at  the  point  where  the 
northern  limits  (Jf  Cook  County,  Illinois, 
intersect  Lake  Michigan,  thence 
westerly  along  the  Cook  County-Lake 
Coimty  Line  to  the  point  where  Illinois 
Highway  Fifty-Three  (53)  intersects  this 
Line,  thence  in  a  southerly  direction 
along  Illinois  State  Highway  Fifty-Three 
(53)  to  the  point  where  this  highway 
intersects  Interstate  Highway  Fifty-Five 
(55),  thence  southwesterly  along 
Interstate  Highway  Fifty-Five  (55)  to  the 
point  where  this  highway  intersects  the 
north  bank  of  the  Kankakee  River, 
thejuje  southeasterly  to  the  point  where 
the  Kankakee  River  intersects  State 
Highway  Fifty-Three  (53),  thence 
northeasterly  to  the  point  where  this 
highway  intersects  Interstate  Highway 
Eighty  (80),  thence  easterly  to  the  point 
where  this  highway  intersects  the  Cook 
County- Will  County  Line,  thence  in  a 
general  easterly  and  southerly  direction 
along  the  northern  and  eastern  limits  of 


Will  County,  Illinois,  to  the  point  where 
the  Will  County-Cook  County  Line 
intersects  the  Illinois-Indiana  State  Line, 
thence  northerly  along  the  Illinois- 
Indiana  State  Line  to  the  point  near 
Dyer,  Indiajia,  where  U.S.  Route  Thirty 
(30)  intersects  this  Line,  thence  easterly 
along  U.S.  Route  Thirty  (30)  to  the  point 
where  this  highway  and  the  Indiana 
State  Highway  Forty-Nine  (49)  intersect, 
thence  in  a  northerly  direction  along 
Indiana  State  Highway  Forty-Nine  (49) 
to  a  place  where  this  highway  meets 
Lake  Michigan. 

Authority 

This  change  is  proposed  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2,  66  and  1624. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  to  CBP.  All  such  comments 
received  from  the  public  pursuant  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b))  diuing  regular  business 
days  between  the  hoiu-s  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings, 
Customs  and  Border  Protection, 
Department  of  Homeland  Seciuity,  799 
9th  Street,  NW.,  Washington,  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

CBP  establishes,  expands  and 
consolidates  CBP  ports  of  entry 
throughout  the  United  States  to 
accommodate  the  volume  of  CBP-related 
activity  in  various  parts  of  the  country. 
Thus,  although  this  document  is  being 
issued  with  notice  for  public  comment, 
because  it  relates  to  agency  management 
and  organization  it  is  not  subject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Agency  organization  matters 
such  as  this  proposed  port  extension  are 
exempt  from  consideration  imder 
Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 
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Dated:  Jnly  14,  2003. 
Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 

Protection. 

Tom  Ridge, 

Secretary,  Department  of  Homeland  Security. 

[FR  Doc.  03-18173  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4«aO-02-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  1000 

[Docket  No.  FR-4676-N-10] 

Native  American  Housing  Assistance 
and  Self-Determination  Negotiated 
Rulemaking  Committee;  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  negotiated  rulemaking 
committee  meeting. 

SUMMARY:  This  document  announces  a 
meeting  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Negotiated  Rulemaking 
Committee.  The  purpose  of  the 
Committee  is  to  discuss  and  negotiate  a 
proposed  rule  that  would  change  the 
regulations  for  the  Indian  Housing  Block 
Grant  (IHBG)  program  allocation 
formula,  and  other  regulatory  issues  that 
arise  out  of  the  allocation  or  reallocation 
of  IHBG  hinds. 

DATES:  The  committee  meeting  will  be 
held  on  Monday,  August  18,  2003, 
Tuesday,  August  19,  2003,  Wednesday, 
August  20,  2003,  and  Thursday,  August 
21,  2003.  The  committee  meeting  will 
begin  at  approximately  9  a.m.  on 
Monday,  August  18,  2003,  and  is 
scheduled  to  adjourn  at  3  p.m.  on 
Thursday,  August  21.  2003. 
ADDRESSES:  The  meeting  will  take  place 
at  the  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  Washington,  DC 
20004;  telephone  (202)  393-2000  (this  is 
not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodger  J.  Boyd,  Deputy  Assistant 
Secretary  for  Native  American 
Programs,  Room  4126,  Office  of  Public 
and  Indiem  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-5000,  telephone,  (202)  401-7914 
(this  is  not  a  toll-free  number).  Hearing 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

HUD  has  established  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Negotiated  Rulemaking 
Committee  for  the  purposes  of 
discussing  and  negotiating  a  proposed 
rule  that  would  change  the  regulations 
for  the  Indian  Housing  Block  Grant 
(IHBG)  program  allocation  formula,  and 
other  IHBG  program  regulations  that 
arise  out  of  the  allocation  or  reallocation 
of  IHBG  hinds. 

The  IHBG  program  was  established 
under  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.) 
(NAHASDA).  NAHASDA  reorganized 
housing  assistance  to  Native  Americans 
by  eliminating  and  consolidating  a 
number  of  HUD  assistance  programs  in 
a  single  block  grant  program.  In 
addition,  NAHASDA  provides  federal 
assistance  for  Indian  tribes  in  a  manner 
that  recognizes  the  right  of  Indian  self- 
determination  and  tribal  self- 
government.  Following  the  procedures 
of  the  Negotiated  Rulemaking  Ac'  of 
1990  (5  U.S.C.  561-570),  HUD  and  its 
tribal  partners  negotiated  the  March  12, 
1998  (63  FR  12349)  final  rule,  which 
created  a  new  24  CFR  part  1000 
containing  the  IHBG  program 
regulations. 

n.  Negotiated  Rulemaking  Committee 
Meeting 

This  document  announces  a  meeting 
of  the  Native  American  Housing 
Assistance  and  Self-Determination 
Negotiated  Rulemaking  Committee.  The 
committee  meeting  will  take  place  as 
described  in  the  DATES  and  ADDRESSES 
section  of  this  document.  The  agenda 
planned  for  the  meeting  includes  work 
group  sessions  and  the  discussion  of 
work  group  progress  reports  by  the  full 
committee.  The  meeting  will  be  open  to 
the  public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available'.  Members  of  the  public 
may  be  allowed  to  make  statements 
during  the  meeting,  to  the  extent  time 
permits,  and  file  written  statements 
with  the  committee  for  its 
consideration.  Written  statements 
should  be  submitted  to  the  address 
listed  in  the  FOR  FURTHER  INFORMATION 
section  of  this  document. 

Dated:  July  11,2003. 
Rodger ).  Boyd, 

Deputy  Assistant  Secretary  for  Native 

American  Programs. 

(FR  Doc.  03-18182  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Chapter  I 

No  Child  Left  Behind  Negotiated 
Rulemaking  Committee 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Membership  of  the  No  Child 

Left  Behind  Negotiated  Rulemaking 

Committee. 

SUMMARY:  The  Secretary  of  the  Interior 
has  established  an  advisory  Committee 
to  develop  recommendations  for 
proposed  rules  for  Indian  education 
under  six  sections  of  The  No  Child  Left 
Behind  Act  of  2001.  On  May  5,  2003. 
the  Secretary  published  the  proposed 
membership  for  the  No  Child  Left 
Behind  Negotiated  Rulemaking 
Committee  and  requested  comments. 
Following  review  of  the  comments,  the 
Secretary  has  named  the  members  of  the 
Committee. 

SUPPLEMENTARY  INFORMATION:  The  No 
Child  Left  Behind  Negotiated 
Rulemaking  Committee  is  an  advisory 
committee  formed  under  the  No  Child 
Left  Behind  Act  of  2001  (Pub.  L.  107- 
110),  the  Negotiated  Rulemaking  Act, 
and  the  Federal  Advisory  Committee 
Act.  The  purpose  of  the  Committee  is  to 
negotiate  and  reach  consensus  on 
recommendations  for  proposed  rules  iof 
Indian  education  under  six  sections  m 
The  No  Child  Left  Behind  Act  of  2001. 
For  more  information  on  negotiated 
rulemaking  under  The  No  Child  Left 
Behind  Act,  see  Federal  Register  notices 
that  we  published  on  December  10, 
2002  (67  FR  75828)  and  May  5,  2003  (68 
FR  23631),  or  our  Web  site  at  http// 
ivTVM'.oiep.bia.edu  under  "Negotiated 
Rulemaking." 

The  Secretary  proposed  19  tribal 
Committee  members  and  6  Federal 
Committee  members.  Following 
selection  of  the  tribal  Committee 
members  as  proposed  in  the  May  5. 
2003,  Federal  Register  notice,  one  of  the 
proposed  tribal  Committee  members, 
David  Germany,  Mississippi  Band  of 
.  Choctaw,  was  unable  to  serve.  The 
Secretary  has  replaced  Mr.  Germany 
with  Vanessa  Girard,  Education  Planner, 
Gila  River  Indian  Community.  In 
response  to  the  Federal  Register  notice 
of  proposed  membership  of  the 
Committee,  the  Secretary  received  8 
comments,  including  6  additional 
nominations  for  Committee 
membership.  The  Secretary  found  that 
the  membership  of  the  Committee 
adequately  represented  the  tribes  with 
bureau-funded  schools  and  the  interests 
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previously  i 

Secretary 

nominations 


did 


Greg  Andersoi  i 
Lorraine  Bega; ' 

Pauleen  Billie 
Faye  Blue  Eyek 


Roger  Bordeatx 

Detxjrah  Bord«  aux  .... 

Doyce  Cannon  

Mary  Helen  Cr  jamer 

Laveme  Dallas  

Zachary  Duch€  neaux 


Gus  Keene,  Jr. 
Dolores  McKer  y 


Wayne  Newell 
Tony  PIvec  . 
Mark  Sorenson  . 
Terry  Yellow  I 
Wayne  Waddoiips 
Vanessa  Girarq 
Linda  Warner 


In  addition 
the  following 
the  No  Child 
Rulemaking 


the  Secretary  has  selected 
Federal  representatives  for 
.eft  Behind  Negotiated 
C  ommittee: 


Name 


Theresa  Rosier 
Sharon  Wells  .. 

Edith  Blackwell 

Baice  Steele   .. 

Michael  Rossetti 
Larry  Byers  .. 
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entified.  Therefore  the 
not  select  any  of  the  new 
for  the  Committee. 


The  Secretary  has  selected  the 
following  tribal  representatives  for  the 


No  Child  Left  Behind  Negotiated 
Rulemaking  Committee: 


Nominee 


Tritjal  affiliation 

Muscogee  (Creek)  Nation  

Navajo  Nation  

Navajo  Nation  .., 

Navajo  Nation  

Potowatomi  Nation  

Oglala  Sioux  Trit)e 

Eastern  Band  of  Cherokee  Indians 

Navajo  Nation  

Hopi  Tribe  

Cheyenne  River  Sioux  Tribe  

Navajo  Nation  

Navajo  Nation  

Pasamaquoddy  Tribe  

Cherokee  Nation 

Navajo  Nation  

Standing  Rock  Sioux  Tribe 

Shoshone-Bannock  

Gila  River  Indian  Community  

Comanche  Nation 


Educational  affiliation 


Administrator,  Creek  Nation-Eufaula  Dormitory. 

Director,  Business  Services,  Greasewood  Springs  Commu- 
nity Scf)ool,  Inc. 

Executive  Director,  Navajo  Area  School  Board  Association. 

Director,  Support  Sen/ices,  Shiprock  Alternative  Schools 
Inc. 

Superintendent,  Tiospa  Zina  Tribal  School. 

Principal,  Loneman  School. 

Director  of  Education,  Cherokee  Central  Schools. 

Program  Manager,  Tribal  Education  Department. 

President,  Hopi  School  Board. 

District  6   Representative,   Cheyenne   River  Sioux  Tribal 
Council. 

Director,  Education  Services,  Ramah  Navajo  School  Board. 

Program  Manager,  Navajo  Education  Center,  North  Central 
Association. 

Director,  Culture  and  Bilingual  Education. 
-Superintendent,  Sequoyah  High  School. 

Executive  Director,  Little  Singer  Community  School. 

Superintendent,  Standing  Rock  Community  School. 

Superintendent,  Shoshone  Bannock  School  District  #  512. 

Education  Planner,  Gila  River  Indian  Community. 
Past  Chief  Executive  Officer,  Indian  Community  School  of 
Milwaukee. 


Affiliation 


Office  of  the  Assistant 
Secretary-Indian  Affairs. 

Special  Assistant  Deputy 
Director,  School  Oper- 
ations, BIA. 

Associate  Solicitor,  Divi- 
sion of  Indian  Affairs,  Of- 
fice of  the  Solicitor. 

Principal,  Polacca  Day 
School,  BIA-OIEP-Hopi 
Agency. 

Corjnselor  to  the  Secretary 
of  the  Inferior. 

Principal,  Chemawa 
School,  BIA-OIEP. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Partly 
[REG-1 1311 2-^3] 
RIN  1545-BE 


V 


Reduction  of  Tax  Attributes  Due  to 
Discharge  of  Indebtedness 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 


Dated:  July  10  2003. 
Aurene  M.  Mart  n. 

Acting  Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  03-182  20  Filed  7-17-03;  8:45  am] 

BILLING  COOE  4310  -BW-P 


SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  reduction  of 
tax  attributes  under  sections  108  and 
1017  of  the  Internal  Revenue  Code.  The 
temporary  regulations  affect  taxpayers 
that  exclude  discharge  of  indebtedness 
income  from  gross  income  under  section 
108.  The  text  of  those  regulations  also 
serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  October  16,  20D3. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-113112-03),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  4  p.m.  to  CC:PA:RU  (REG-113112- 


03),  Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NW.,  Washington,  DC  or  sent 
electronically,  via  the  IRS  Internet  site 
at:  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
"  Theresa  M.  Kolish  ((202)  622-7930)  of 
the  Office  of  the  Associate  Chief 
Counsel  (Corporate)  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  sections  108  and  1017.  The  temporary 
regulations  will  affect  taxpayers  that 
exclude  discharge  of  indebtedness 
income  from  gross  income  under  section 
108.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
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regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Theresa  M.  Kolish,  Office 
of  Associate  Chief  Counsel  (Corporate). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  An.jndments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  entry  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   *  ' 
Section  1.108-7  also  issued  under  26 
U.S.C.  108.  *   *   * 

Par.  2.  Section  1.108-7  is  added  to 
read  as  follows: 

§  1.108-7    Reduction  of  attributes. 

[The  text  of  the  proposed  §  1.108-7  is 
the  same  as  the  text  for  §  1.108-7T 
publislfed  elsewhere  in  this  issue  of  the 
Federal  Register]. 

f|ar.  3.  Section  1.1017-1  is  amended 
by  adding  paragraph  (b)(4)  to  read  as 
follows: 


§  1 .1 01 7-1     Basis  reductions  following  a 
discharge  of  Indebtedness. 

***** 

(b)*  *  * 

(4)  [The  text  of  the  proposed  §  1.101 7- 
1(b)(4)  is  the  same  as  the  text  for 
§  1.1017-lT(b)(4)  published  elsewhere 
in  this  issue  of  the  Federal  Register). 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 

Enforcement. 

[PR  Doc.  03-18146  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-62,  GA-64-200314;  FRL-7530-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Revisions  to  the  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  January  31,  2003,  the 
Georgia  Environmental  Protection 
Division  (GAEPD)  submitted  revisions 
to  the  "Gasoline  Marketing  Rule," 
provided  in  Georgia's  Rules  for  Air 
Quality  Control,  Chapter  391-3-1- 
.02(2)(bbb)  (the  Georgia  Fuel  Rule)  to 
EPA.  The  revisions,  which  are  in 
response  to  concerns  regarding  adequate 
gasoline  supply,  address  the  Georgia 
Fuel  Rule's  gasoline  sulfur 
requirements,  which  would  have  been 
effective  April  1,  2003,  and  associated 
reporting  and  testing  requirements.  On 
June  19,  2003,  the  GAEPD  submitted  a 
subsequent  revision  to  the  Georgia  Fuel 
Rule  to  amend  the  effective  date  for  the 
gasoline  sulfur  requirements  to 
September  16,  2003,  from  the  effective 
date  cited  in  the  previous  State  rule 
revision.  In  this  action,  EPA  is 
proposing  to  approve  both  of  GAEPD's 
requests  for  a  revision  to  the  gasoline 
sulfur  requirement  for  the  period  of 
April  1,  2003,  through  December  31, 
2003. 

DATES:  Written  comments  must  be 
received  on  or  before  August  18,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Scott  M.  Martin, 
Regulatory  Development  Section,  Air 
Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960. 


Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in  [Part 
(I)(B)(l)(i)  through  (iii)l  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin,  Regulator^' 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9036. 
Mr.  Martin  can  also  be  reached  via 
electronic  mail  at  martin.scott@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  GA-62,  GA-64-200314.  The 
official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agencv,  Region  4,  61  Forsyth  Street, 
SW..  Atlanta.  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  For 
Further  Information  Contact  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30 
excluding  federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Protection 
Branch,  Georgia  Environmental 
Protection  Division,  Georgia  Department 
of  Natural  Resources,  4244  International 
Parkwav,  Suite  120.  Atlanta.  Georgia 
30354,  telephone  (404)  363-7000. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  web  site  located  at 
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B.  How  and  ^  Whom  Do  I  Submit 
Comments? 
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contact  you  for  clarification.  EPA  may 
not  be  able  to  consider  your  comment, 
i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
martin.scott@epa.gov.  Please  include 
the  text  "Public  comment  on  proposed 
rulemaking"  "GA-62,  GA-64-200314" 
in  the  subject  line.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulation.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Scott  M.  Martin.  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4,  61  Forsyth  Street.  SW., 
Atlanta,  Georgia  30303-8960.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking"  "GA-60.  GA-61- 
200332"  in  the  subject  line  on  the  first 
page  of  your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Scott  M. 
Martin,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division  12th  floor,  U.S.  Environmental 
Protection  Agency  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  Such  deliveries  are  only  accepted 
during  the  Regional  Office's  normal 
hours  of  operation.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30 
excluding  federal  holidays. 


C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  inforrnation  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  informajion  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information-claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  me  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  wijl  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explciin  your  views  as  clearly  as  - 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/ or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
e§*ifnate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensiue  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name.  date,  and  Federal 
Register  citation  related  to  your 
comments. 

II.  Background 

On  October  28.  1999,  the  State  of 
Georgia,  through  the  GAEPD,  submitted 
an  attainment  demonstration  for  the  1- 
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hour  ozone  national  ambient  air  quality 
standard  (NAAQS)  for  the  Atlanta 
nonattainment  area  for  inclusion  into 
the  Georgia  state  implementation  plan 
(SIP).  This  submittal  included  a  version 
of  the  low-sulfur/low-Reid  Vapor 
Pressure  (RVP)  fuel  regulations  that  was 
subsequently  amended  by  the  State,  and 
that  was  submitted  by  the  State  to  EPA 
in  revised  form  in  subsequent  SIP 
revisions  dated  July  31,  2000,  and 
August  21,  2001. 

Additionally,  on  May  31,  2000,  in 
support  of  its  request  for  SIP  approval 
of  the  State  fuel  regulations.  GAEPD 
submitted  a  demonstration  that,  in 
accordance  with  section  211(c)(4)(C)  of 
the  Clean  Air  Act  (CAA  or  the  "Act")  as 
amended  in  1990,  the  fuel  control  is 
necessary  to  achieve  the  NAAQS 
implemented  by  the  applicable  SIP.  On 
November  9,  2001,  the  GAEPD 
submitted  an  updated  "necessity" 
demonstration  which  reflected  the 
revised  motor  vehicle  emissions  budget, 
the  request  for  an  attainment  date 
extension  from  2003  to  2004,  and  the 
revised  Partnership  for  a  Smog  Free 
Georgia  emissions  calculations.  The 
extension  for  the  attainment  date  from 
2003  to  2004  resulted  from  a  delay  in 
implementation  for  the  NOx  SIP  Call 
Rule  (63  FR  57356).  In  the  2003 
attainment  demonstration,  Georgia 
relied  heavily  on  the  benefits  achieved 
through  the  NOx  SIP  Call  measures. 
Originally,  the  Georgia  Fuel  Rule  was 
developed  with  an  attainment  date  of 
2003  as  a  consideration.  However,  when 
the  attainment  date  was  extended  to 
2004,  the  GAEPD  opted  not  to  revise  its 
Georgia  Fuel  Rule. 

The  Georgia  "necessity" 
demonstration  submittals  contained 
data  and  analyses  to  support  a  finding 
under  section  211(c)(4)(C)  that  the 


Product 


State's  low-sulfur  and  low-RVP 
requirements  are  necessary  for  the 
Atlanta  nonattainment  area  to  achieve 
the  ozone  NAAQS.  On  December  11, 
2001  (66  FR  63982),  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  to 
approve  the  Georgia  Fuel  Rule  into  the 
SIP.  That  NPR  provided  a  detailed 
description  of  this  action  and  EPA's 
rationale  for  proposed  approval.  The 
public  comment  period  for  this  action 
ended  on  January  25.  2002.  No 
comments,  adverse  or  otherwise,  were 
received  on  EPA's  proposal.  EPA 
finalized  this  approval  action  on 
February  22,  2002  (67  FR  8200).  The 
effective  date  for  this  Federal  approval 
was  March  25.  2002. 

On  January  31.  2003,  the  GAEPD 
submitted  revisions  to  the  Georgia  Fuel 
Rule  to  EPA  to  revise  the  effective  date 
for  the  30  parts  per  million  (ppm)  sulfur 
requirement  from  April  1,  2003,  to 
January  1,  2004.  The  revisions,  made  in 
response  to  concerns  regarding  adequate 
gasoline  supply,  also  address  associated 
reporting  and  testing  requirements.  On 
June  19,  2003,  the  GAEPD  submitted  a 
subsequent  revision  for  the  Georgia  Fuei 
Rule  to  revise  the  effective  date  of  the 
Georgia  Fuel  Rule  30  ppm  sulfur 
requirement  from  January  1,  2004,  to 
September  16,  2003. 

Clean  Air  Act  Requirements 

The  SIP  submittal,  including  the  rule 
revision  for  Georgia's  low-sulfur/low- 
RVP  fuel  control  program,  meets  the 
requirements  outlined  in  section  110 
and  Part  D  of  Title  I  of  the  CAA 
amendments  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption  and  Submittal  of 
Implementation  Plans).  The  first 
revision  to  the  rule  was  formally 
adopted  by  the  GAEPD  Board  on 
January  29.  2003,  and  became  State 


effective  on  February  20,  2003.  The 
second  revision  to  the  rule  was  formally 
adopted  by  the  GAEPD  Board  on  May 
28,  2003,  and  became  State  effective  on 
June  24,  2003. 

These  rule  changes  are  within  the 
scope  of  the  "necessity"  demonstration 
under  section  211(c)(4)(C)  of  the  Act 
because  the  changes  do  not  affect  the 
finding  made  at  the  time  of  the  original 
SIP  approval  regarding  the  availability 
of  non-fuel  measures  to  bring  about 
timely  attainment.  This  fuel  program,  as 
currently  modified,  adds  an 
intermediate  level  of  sulfur  control  to  a 
fuel  program  that  now  includes  three 
levels  of  sulfur  control  instead  of  two. 
This  additional  level  of  sulfur  control 
would  not  have  affected  the  evaluation 
of  potential  non-fuel  measures  and  their 
availability  to  achieve  attainment  as 
compared  to  the  fuel  program's 
contribution  to  the  same  attainment 
date.  » 

ni.  Analysis  of  State's  Submittal 

On  January  31,  2003,  the  GAEPD 
submitted  revisions  to  the  Georgia  Fuel 
Rule  to  EPA.  The  purpose  of  these 
revisions  is  to  address  the  Georgia  Fuel 
Rule's  2003  gasoline  sulfur 
requirements,  beginning  April  1.  2003. 
through  December  31.  2003,  in  response 
to  concerns  regarding  adequate  gasoline 
supply,  and  to  revise  associated 
reporting  and  testing  requirements. 
Subsequently,  the  GAEPD  submitted 
further  revisions  to  the  fuel  rule  on  June 
19,  2003,  to  reflect  the  revised  effective 
date  of  the  sulfur  content  aimual 
average  of  30  ppm  (by  weight)  and  per- 
gallon  cap  of  150  ppm  from  January  1. 
2004,  to  September  16,  2003. 

The  requirements  and  compliance 
dates  associated  with  this  rule  revision 
are  below: 


Producer  or 
importer 
sampling 


Effective  date 


April  1  through  September  15,  2003 


Downstream 
sampling 


Effective  date 


Sulfur  quarterly  average 


90  ppm  April  1 


N/A 


N/A. 


Sulfur  per  gallon  cap 

RVP 


200  ppm  April  1 

7.0  psi  June  1 


230  ppm 
73  psi 


June  1. 
June  1- 


Sept  15. 


September  16,  2003  and  beyond 


Sulfur  annual  average 
Sulfur  per  gallon  cap  . 


30  ppm  September  16,  2003 

150  ppm  September  16.  2003 


Seasonal  sulfur  per  gallon  cap 
RVP 


80  ppm  June  1-Sept  15  . 

7.0  psi  June  1-Sept.  15 


N/A 

N/A. 

230  ppm 

(Thru  March  31st). 

1 75  ppm 

June  1 . 

95  ppm 

June  1-Sept  15. 

7.3  psi 

June  1-Sept  15. 

Additional  revisions  for  this  rule  are 
described  below: 


Paragraph  (iv)  is  being  amended  to 
clarify'  the  beginning  and  ending  dates. 


June  1  through  September  15,  for  the 
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seasonal  sulfur  control  which  becomes 
effective  June  1.  2004. 

Paragraph  4  is  being  amended  to 
remove  cor  flicting  aimual  reporting 
language  ai  d  to  clarify  the  content  and 
due  date  of  quarterly  reports  required 
from  each  i  roducer  and  importer. 

Paragrapi  i  5  (iii)  is  being  amendied  to 
revise  the  t(  irminal-level  sampling 
requirements  for  2003  and  beyond  for 
consistency  with  the  above  described 
changes. 

EPA  is  pr  jposing  to  approve  these 
revisions  to  the  Georgia  Fuel  Rule,  as 
requested  b  !  the  GAEPD.  because  these 
revisions  m  ;et  the  requirements  of  the 
CAA  as  am(  nded  in  1990.  Starting 
September  :  6,  2003.  the  sulfur  content 
requiremeni  s  will  revert  back  to  the 
annual  aver  ige  of  30  ppm  (by  weight) 
and  the  per-  gallon  cap  of  150  ppm.  EPA 
approved  ar  attainment  demonstration 
for  Atlanta  with  an  attainment  date  for 
the  1-hour  o  zone  NAAQS  of  November 
15.  2004.  He  wever,  due  to  «  challenge 
to  EPA's  ap(  roval  of  the  attainment 
demonstratii  )n  for  metro  Atlanta  before 
the  United  S  tates  11th  Circuit  Court  of 
Appeals.  EP  \'s  approval  was  vacated  on 
June  16.  200}.  Atlanta's  attainment  date 
has  reverted  to  the  previously 
applicable  dite  of  1999.  Under  the  CAA, 
EPA  is  requi  -ed  to  make  a  finding  as  to 
whether  Atl<  nta  attained  the  1-hour 
ozone  NAAC[S  on  November  15,  1999. 
If  EPA  finds  hat  Atlanta  did  not  attain 
the  1-hour  stindard  in  1999,  Atlanta 
will  be  reclaj  sified  to  a  severe 
nonattainme  it  area  by  operation  of  law. 
As  a  severe  area,  Atlanta's  attairunent 
date  will  be  <  s  expeditiously  as 
practicable  b  it  no  later  than  November 
15,  2005.  It  ii  unknown  at  this  time  if 
Atlanta's  sev  !re  area  attainment  date 
will  be  Nove  nber  1 5,  2004,  or 
November  IE ,  2005,  however,  under 
either  scenar  o  these  revisions  will  not 
interfere  witl  the  Atlanta  area's  ability 
to  attain  the  :  -hour  ozone  NAAQS.  This 
rule  revision  will  not  cause  a  delay  for 
either  a  2004  or  2005  attainment  date 
since  the  original  30  ppm  sulfur  level 
will  be  in  effc  ct  starting  September  16, 

2003.  well  be  ore  the  November  15, 

2004,  or  Nov(  mber  15,  2005,  attainment 
date. 


Tier  2  Credit 

EPA  notes 
low  sulfur 
below  a  re 
under  EPA' 
Control  Progni 
program  in  2q04 
credits  and/ 
provide 
refinery.  Thesj 
allotments 
refinery  to 


gaio 
3fin(  ry 


/oi 


econc  mic 


may 


prcd 


I  aat  refineries  producing 
'ine  with  sulfur  levels 

s  baseline  established 
ier  2  Gasoline  Sulfur 
m  prior  to  the  start  of  this 

may  generate  sulfur 
allotments  which  can 

benefits  to  the 
sulfur  credits  and 
be  used  to  allow  the 
uce  gasoline  with 


slightly  higher  sulfur  levels  in  future 
years,  or  they  may  be  sold  to  other 
refiners.  A  refinery  that  meets  the 
original  April  1,  2003.  requirement  for 
supplying  Georgia  low  sulfur  gasoline 
may  be  eligible  for  more  sulfur  credits 
under  EPA's  Tier  2  Gasoline  Sulfur 
Control  Program  than  a  refinery  which 
meets  the  revised  April  1,  2Q03, 
requirement  for  supplying  Georgia  low 
sulfur  gasoline.  Furthermore,  such  a 
refinery  may  also  be  eligible  for  sulfur 
allotments  since  allotments  may  be 
generated  in  2003  by  refineries  that 
produce  gasoline  with  an  average  sulfur 
level  that  is  less  than  or  equal  to  60 
ppm.  For  more  information  about  EPA's 
Tier  2  Gasoline  Sulfur  Control  Program, 
see  EPA's  rulemaking.  Control  of  Air 
Pollution  From  New  Motor  Vehicles: 
Tier  2  Motor  Vehicle  Emissions 
Standards  and  Gasoline  Sulfur  Control 
Requirements,  dated  February  10.  2000 
(65  FR  6698). 

rv.  Proposed  Action 

EPA  is  proposing  to  approve  the 
revisions  to  the  Georgia  SIP  described 
above  because  they  are  consistent  with 
EPA  guidance  and  the  CAA,  as  amended 
in  1990.  EPA  acknowledges  that  some 
companies,  notably  BP/ Amoco  and 
Chevron,  stated  in  commenting  upon 
the  Georgia  rule  change  that  they  had 
made  the  necessary  investments  and 
were  prepared  to  meet  the  earlier  April 
1,  2003,  deadline  for  supplying 
complying  fuel.  For  example.  Chevron 
worked  pro-actively  with  the  State  of 
Mississippi  and  EPA  Region  4  to 
develop  an  expedited  permitting 
schedule  to  allow  the  necessary  changes 
to  their  Pascagoula,  MS,  refinery  in  a 
good  faith  effort  to  meet  the  original  rule 
deadlines.  Although  quantitative 
estimates  are  not  available,  today's 
proposed  action  M\\  inevitably  to  some 
degree  disadvantage  companies  who 
made  these  investments  with  an  eye  to 
meeting  the  original  deadline  as 
opposed  to  those  companies  which 
delayed  making  the  necessary 
investments.  EPA  commends  these 
companies  for  their  commitment  to 
environmental  protection  and,  in 
keeping  with  EPA's  policy  and  practice 
of  encouraging  early  reductions,  will  be 
looking  for  ways  to  provide  incentives 
for  companies  who  comply  ahead  of 
regulatory  deadlines. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,1993),  this  proposed 
action  is  not  a  ^'significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 


also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  ¥R  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law. 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  sm^U  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviii^mental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997J,  ' 
because  it  is  not  economically 
significant,  as  stated  in  the  previous 
paragraph. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
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that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply.  This  proposed  rule 
does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovenunental 
relations,  Nitrogen  dioxide.  Ozone.   ? 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  9,  20Q3. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  03-18153  Filed  7-17-03;  8:45  am! 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[PA1 89-4300;  FRL-7530-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Redesignation  of  the 
Liberty  Borough  PMn,  Nonattainment 
Area  to  Attainment  and  Approval  of  the 
Associated  Maintenance  Plan 

agency:  Environmfental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 
a  request  from  the  Commonwealth  of 
Pennsylvania  to  redesignate  the  Liberty 
Borough  area  of  Allegheny  County, 
Pennsylvania  (the  Liberty  Borough  area) 
from  nonattainment  to  attainment  for 
the  national  ambient  air  quality 
standard  (NAAQS)  for  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  microns 
(PMio).  The  EPA  is  also  proposing  to 
approve  a  maintenance  plan  for  the 
Liberty  Borough  area.  Both  the 
redesignation  and  maintenance  plan 
were  submitted  by  the  Permsylvania 
Department  of  Environmental  Protection 
(PADEP)  on  behalf  of  the  Allegheny 
County  Health  Department  (ACHD). 
Approval  of  the  maintenance  plan,  as  a 
revision  to  the  Pennsylvania  State 
Implementation  Plan  (SIP),  would  put  a 
plan  in  place  for  maintaining  the  PMm 
standard  for  the  next  ten  years  in  the 
Liberty  Borough  area.  This  action  is 


being  taken  in  accordance  with  the 
Clean  Air  Act  (CAA). 
DATES:  Comments  must  be  received  on 
or  before  August  18,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  A.  Morris, 
Chief.  Air  Quality  Planning  Branch. 
Mailcode  3AP21  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  part  V  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylyania  19103; 
Pennsylvania  Department  of 
Envfrorunental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street.  Harrisburg,  Pennsylvania  17105; 
and^ Allegheny  County  Health 
Department,  Biu-eau  of  Environmental 
Quality,  Division  of  Air  Quality,  301 
39th  Street.  Pittsburgh,  Pennsylvania 
15201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  E.  Knapp,  (215)  814-2191,  or  by  e- 
mail  at  knapp.ruth@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"'we,"  "us,"  or  "ovu'"  is  used  we  mean 
EPA. 
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Introduction 

Under  the  CAA,  EPA  may  redesignate 
nonattainment  areas  to  attainment  if 
sufficient  data  are  available  to  warrant 
such  changes  and  the  area  meets  the 
criteria  contained  in  section  107(d)(3)   ■ 
(E).  This  includes  full  approval  of  a 
maintenance  plan  for  the  area.  EPA  may 
approve  a  maintenance  plan  which 
meets  the  requirements  of  section  175 A. 
On  October  28,  2002,  the  PADEP.  on 
behalf  of  the  ACHD,  submitted  a 
redesignation  request  and  maintenance 
plan  for  the  Liberty  Borough  moderate 
PMio  nonattainment  area.  EPA  is 
proposing  to  redesignate  the  Liberty 
Borough  area  from  nonattainment  to 
attainment  of  the  PMu,  NAAQS.  We  are 
also  proposing  to  approve  the 
maintenance  plan  required  under 
section  175 A  maintenance  plan.  Once 
approved  the  maintenance  plan  will 
become  part  of  the  Pennsylvania  SIP  for 
this  area. 

L  VVTien  Was  This  Area  Designated 
Nonattainment  for  PMki? 

On  November  15,  1990,  the  CAA 
amendments  were  enacted.  Pursuant  to 
section  107(dJ(4)(B),  the  Liberty 
Borough  area  in  Allegheny  County. 
Pennsylvania  was  designated 
nonattainment  by  operation  of  law.  The 
nonattainment  designation  and 
classification  as  a  moderate  PMio  area 
was  codified  in  40  CFR  part  81  on 
November  6,  1991  (56  FR  56694). 

n.  What  Are  the  Geographic 
Boundaries  of  the  PMk,  Nonattainment 
Area? 

The  Liberty  Borough  nonattainment 
area  is  comprised  of  the  municipalities 
of  Liberty  Borough,  the  Borough  of 
Lincoln,  Port  Vue  Borough,  the  Borough 
of  Glassport  and  the  City  of  Clairton. 

III.  What  Are  the  Criteria  for 
Redesignation? 

Section  107(d)(3)(E)  of  the  CAA 
specifies  five  requirements  that  must  be 
met  to  redesignate  an  area  from 
nonattainment  to  attainment  as  follows: 

(1)  The  area  has  attained  the 
applicable  NAAQS; 

(2)  The  area  has  a  fully  approved  SIP 
under  section  llO(k); 
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IV.  Does  th^  Area  Meet  the  Criteria  for 
Redesignatibn? 

The  EPA  I  las  reviewed  the 
redesignatio  i  request  submitted  by 
PADEP.  on  \  ehalf  of  the  ACHD,  for  the 
Liberty  Bora  ugh  nonattainment  area  and 
finds  that  th  ;  request  meets  the  five 
requirement;  I  of  section  107(d)(3)(E). 

A.  The  Data  Shows  Attainment  of  the 
PM,o  NAAQ  J  in  the  Liberty  Borough 
Area 

The  ACHI  and  PADEP  have  quality- 
assured  PM|i  I  ambient  air  monitoring 
data  showinj  that  the  Liberty  Borough 
Area  has  mel  the  PM,,,  NAAQS.  Four 
monitoring  s  tes  have  been  operating  in 
the  nonattair  ment  area  since  1992.  Most 
of  the  sites  ai  e  located  downwind  of 
major  indust  ial  sources.  The  Lincoln 
site  is  locatet  downwind  of  U.S.  Steel 
Clairton  Wor  ;s;  the  Glassport  site  is 
located  dowi  wind  and  east  of  the  U.S. 
Steel  Irvin  Wirks;  the  Liberty  site  is 
located  near  1  he  center  of  the 
nonattainment  area;  the  Clairton  site  is 
located  southwest  of  U.S.  Steel  Clairton 
Works.  The  rddesignation  request  is 
based  upon  tlie  three  most  recent  years 
of  quality-assiired  PMio  air  monitoring 
data  (1998  -2(ioo)  available  during 
preparation  o  the  October  28,  2002 
submittal.  Tbs  PM,o  NAAQS  includes 
both  a  daily  aid  an  annual  standard.  An 
area  is  attainiiig  the  daily  and  annual 
NAAQS  if  there  are  no  violations,  as 
determined  in  accordance  with  40  CFR 
part  50.6  and  f\ppendLX  K,  based  upon 
three  complet ;  consecutive  calendar 
years  of  qualil  y-assured  monitoring 
data.  The  dail  f  standard  is  met  if  the 
expected  freqi  lency  of  values  above  150 
ug/m3  is  1.0  o  less.  The  data  must  be 
collected  and  juality-assured  in 
accordance  w  th  40  CFR  part  58,  and 
recorded  in  th  s  Aerometric  Information 
Retrieval  Systom  (AIRS).  Subsequently 
the  data  was  n  sported  into  EPA's  new 
ambient  air  qu  ality  data  system  known 
as  the  Air  Qua  :ity  Subsystem  (AQS). 

The  submittil  included  PMio 
monitoring  da  a  from  1992  through 
2000.  The  red(  signation  request  is  based 
on  the  most  re  rent  data  from  1998 
through  2000.  This  data  has  been 
quality-assurei  1  and  recorded  in  AQS. 
During  the  igj  8  to  2000  time  period, 
there  were  no  ictual  exceedances  of  the 
daily  standard  and  the  average  annual 
number  of  exp  jcted  exceedances  is  less 


than  1.0  for  that  same  time  period.  The 
complete  quality-assured  data  in  AQS 
from  2001  also  shows  that  no 
exceedances  were  recorded.  With  regard 
to  2002,  there  have  been  no  exceedances 
recorded.  Therefore,  the  area  has 
attained  and  continues  to  attain  the 
daily  NAAQS.  During  1998  through 
2002,  the  maximum  annual  average 
recorded  at  these  sites  was  41  ug/m^.  As 
the  annual  standard  of  50  ug/m^  is 
based  on  the  average  aimual  mean  over 
three  years,  the  area  has  attained  and 
continues  to  attain  the  annual  PMio 
standard.  Because  the  area  has  attained 
the  daily  and  annual  NAAQS  based 
upon  the  most  recent  three  years  of 
quality-assured  data  available  during 
preparation  of  the  October  28,  2002 
submittal,  and  continues  to  attain  the 
NAAQS,  the  first  criterion  of  section 
107(d)(3)(E)  has  been  satisfied.  The 
ACHD  and  PADEP  have  committed  to 
continue  monitoring  in  this  area  in 
accordance  with  40  CFR  part  58. 


the  Act,  including  the  requirements  of 
part  D  (relating  to  nonattainment). 


B.  There  Is  a  Fully  Approved  SIP  Under 
Section  llO(k)  of  the  CAA 

1.  Section  110  Requirements 

On  January  6,  1994,  tj^e  PADEP 
submitted  an  attainment  plan  to  EPA 
consisting  of  an  attainment 
demonstration  and  control  measures  for 
the  Liberty  Borough  area.  On  April  11, 
1995  (60  FR  18385),  EPA  proposed  to 
approve  the  January  1994  attainment 
plan  submittal  as  well  as  two  SIP 
revisions  related  to  PMio  that  had  been 
previously  submitted  by  the 
Commonwealth.  After  EPA's  April  11, 
1995  proposal  to  approve  the  attainment 
plan  was  published  in  the  Federal 
Register,  the  PADEP  reported  that  the 
PMio  NAAQS  had  been  exceeded  twice 
in  March  of  1995.  These  exceedances 
raised  concerns  about  the  attainment 
demonstration.  Therefore,  while  EPA 
did  take  final  action  to  approve  the 
control  measures  portion  of  the 
attainment  plan  on  June  12,  1996  (61  FR 
29664),  EPA  took  no  action  on  the 
modeled  attainment  demonstration 
portion  of  the  attainment  plan  at  that 
time.  Contingency  measures  for  the 
Liberty  Borough  area  were  formally 
submitted  to  EPA  on  July  12,  1995.  On 
September  8,  1998,  EPA  fully  approved 
the  attainment  demonstration  and 
contingency  measures  for  the  Liberty 
Borough  area  (  63  FR  47434)  and  made 
a  formal  finding  that  the  area  had 
attained  the  PMui  NAAQS  (63  FR 
47493). 

Therefore,  the  PM|„  SIP  for  the 
Liberty  Borough  area  has  been  fully 
approved  by  EPA  as  meeting  all  the 
requirements  of  section  110(a)(2)(I)  of 


2.  Part  D  Requirements 

Part  D  contains  general  provisions 
that  apply  to  all  nonattainment  plans 
and  certain  sections  that  apply  to 
specific  criteria  pollutants.  Before  EPA 
may  redesignate  the  Liberty  Borough 
PMio  nonattainment  area  to  attainment, 
the  SIP  must  have  ftilfiUed  the 
applicable  requirements  of  part  D. 
Under  part  D,  an  area's  classification 
indicates  the  requirements  to  which  it  is 
subject.  Subpart  1  of  part  D  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas. 
EPA  designated  the  Liberty  Borough 
area  as  a  moderate  PMio  nonattainment 
area  on  November  6,  1991  (codified  at 
40  CFR  part  81.339).  Therefore,  to  be 
redesignated  to  attainment,  the 
Commonwealth  must  meet  the 
applicable  requirements  of  subpart  1  of 
part  D  of  the  CAA,  specifically  sections 
172(c)  and  176.  Section  189(a)  of 
subpart  4  of  the  CAA  also  must  be  met. 

a.  Subparts  1  and  4  of  Part  D— 
Sections  172(c)  and  189(a)— Subpart  1 
of  part  D  addresses  nonattainment  areas 
in  general  and  subpart  4  addresses  PMio 
nonattainment  areas  specifically.  All  the 
relevant  SIP  requirements  under 
sections  172(c)  and  189(a)  for 
Reasonably  Available  Control  Measures; 
an  emissions  inventory;  contingency 
measures;  and  an  attainment 
demonstration  were  met  by 
Pennsylvania  and  approved  on  June  12, 
1996  (61  FR  29664)  and  September  8, 
1998  (  63  FR  47434).  The  Federal 
requirements  for  new  source  review 
(NSR)  in  nonattainment  areas  are 
contained  in  section  172(c)(5).  EPA 
guidance  indicates  the  permitting 
requirements  of  the  part  D  NSR  program 
for  new  major  sources  and  major 
modifications  shall  be  replaced  by  the 
prevention  of  significant  deterioration 
(PSD)  program's  permitting 
requirements  when  an  area  has  reached 
attainment  and  been  redesignated, 
provided  that  the  PSD  program  will  be 
fully  effective  immediately  upon 
redesignation.  The  ACHD  was  originally 
delegated  the  authority  to  implement 
and  enforce  the  provisions  of  40  CFR 
52.21.  on  behalf  of  EPA,  on  December 
14,  1983  (48  FR  55625).  The  ACHD 
adopted  the  PSD  requirements 
promulgated  in  40  CFR  52.21. 
incorporating  them  by  reference  in  its 
regulations  as  provided  in  Article  XXI,  . 
section  2102.07.  On  March  26.  2003. 
EPA  renewed  the  ACHD's  existing 
delegation  to  implement  and  enforce  the 
provisions  of  40  CFR  52.21  as  well  as 
any  future  revisions  to  these  regulations 
(68  FR  14617).  Therefore,  the  permitting 
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requirements  of  the  PSD  program  will 
become  fully  effective  in  the  Liberty 
Borough  area  immediately  upon 
redesignation  to  attainment. 

b.  Subpart  1  of  Part  D— Section  176 
Conformity  Provisions — The  Liberty 
Borough  area  was  not  required  to  have 
a  transportation  conformity  budget  for 
PMiQ.  It  was  determined  that  the 
significant  causes  of  nonattainment  i:. 
this  area  were  emissions  from  steel  an 
coke  facilities  in  the  area  and  not  from 
mobile  sources.  The  PMm  emissions 
from  public  roads  are  less  than  3%  of 
the  attainment  emissions  inventory  for 
the  Liberty  Borough  area.  Because  the 
PMio  violations  had  been  caused  by 
industrial  stationary  sources  and  motor 
vehicles  were  not  an  important 
contributor  to  the  nonattainment 
problem,  for  conformity  purposes  no 
additional  quantitative  analysis  for 
transportation  related  PMm  impacts  is 
required.  While  Section  176  provides 
that  a  State's  conformity  revisions  must 
be  consistent  with  Federal  Conformity 
regulations  promulgated  by  EPA,  given 
the  nature  of  the  area's  former 
nonattainment  problem,  it  is  reasonable 
to  interpret  those  conformity 
requirements  as  not  appljing  for 
purposes  of  evaluating  the  redesignation 
request. 

C.  The  Improvement  in  Air  Quality  Is 
Due  to  Permanent  and  Enforceable 
Measures 

In  order  to  redesignate  an  area,  EPA 
must  determine  that  the  improvement  in 
air  quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  implementation  plan  and 
applicable  Federal  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions.  The 
Commonwealth's  approved  1994  PMio 
SIP  for  the  Liberty  Borough  area 
identified  measures  to  bring  the  area 
into  attainment.  These  measures 
included  emission  standards  and 
operating  restrictions  for  various 
sources  of  PMio  especially  steel  and 
coke  facilities.  Included  among  tjie 
facilities  that  were  required  to 
implement  additional  controls  are  U.S. 
Steel  Clairton  Works  (formerly  USX). 
U.S.  Steel  Irvin  Works.  Aristech 
(Koppers)  Chemical,  and  the  Glassport 
Transportation  Center.  Additional 
emission  limitations  were  also  imposed 
for  the  coke  ovens  and  coke  oven  gases 
at  U.S.  Steel  Clairton  Works.  Irvin 
Works,  the  Edgar  Thompson  Works  as 
well  as  LTV  Steel. 

In  addition  to  the  emission  reductions 
discussed  above,  other  reductions  have 
occurred  since  the  attainment 
demonstration  inventory  was  prepared 


and  the  modeled  demonstration  of 
attainment  performed.  The  following 
sources  of  PMio  emissions  have 
shutdown:  U.S.  Steel  Clairton  Boilers  13 
&  14;  Duquesne  Light  (Orion  Power). 
Philips  (adl  boilers/processors);  LTV 
Steel,  Hazelwood  (all  boilers/ 
processors);  and  McGraw  Edison, 
Canonsburg  (  all  boilers/processes).  The 
additional  emission  reductions  resulting 
from  these  shutdowns  are  permanent 
and  enforceable  given  that  any 
reactivation  of  these  facilities  would  be 
subject  to  applicable  new  source  review 
requirements. 

The  October  28,  2002  redesignation 
request  demonstrates  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  in  the  Liberty  Borough 
area.  EPA  finds  that  the  emission 
reductions  due  to  the  SIP-approved 
control  measures  and  emission 
limitations  imposed  by  the  1994 
attainment  plan  and  the  emission 
reductions  due  to  permanent  and 
enforceable  shutdowns  have  reduced 
the  ambient  levels  of  PMio  such  that  the 
Liberty  Borough  area  attained  the 
NAAQS  and  continues  lb  attain  the 
NAAQS. 

D.  The  Maintenance  Plan  Satisfies 
Section  175 A 

Section  175 A  of  the  Act  sets  forth  the 
necessary  elements  of  a  maintenance 
plan  needed  for  areas  seeking 
redesignation  from  nonattainment  to 
attainment.  The  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  10  years  after  the 
EPA  approves  a  redesignation  to 
attainment.  Eight  years  after  the 
redesignation,  a  revised  maintenance 
plan  must  be  submitted  which 
demonstrates  attainment  for  the  10  years 
following  the  initial  10-year  period.  To 
address  potential  future  NAAQS 
violations,  the  maintenance  plan  must 
contain  contingency  measures,  with  a 
schedule  for  implementation  adequate 
to  assure  prompt  correction  of  any  air 
quality  problems.  Under  section 
175A(d)  contingency  provisions  must 
include  a  requirement  that  the  State  will 
implement  all  control  measures  that 
were  in  the  SIP  prior  to  redesignation  as 
an  attainment  area. 

EPA  is  proposing  to  approve  the 
maintenance  plan  for  the  Liberty 
Borough  nonattainment  area  because 
EPA  finds  that  the  submittal  meets  the 
requirements  of  section  175A.  The 
details  of  the  maintenance  plan 
requirements  and  how^he  submittal 
meets  these  requirements  are  detailed  in 
the  following  paragraphs.  A 
maintenance  plan  must  contain  the 
following  elements: 


(1)  An  emissions  inventory  reflective 
of  PMio  emissions  in  the  monitored 
attainment  years; 

(2)  A  maintenance  demonstration 
which  is  expected  to  provide  adequate 
assurance  of  maintenance  over  the 
initial  10-year  period; 

(3)  A  commitment  to  continue 
monitoring  in  the  area; 

(4)  A  method  for  verifying  continued 
attainment;  and 

(5)  A  contingency  plan  with  specific 
indicators  or  triggers  for  implementation 
of  the  plan. 

1.  Maintenance  Plan  Requirements 

a.  Emissions  Inventory — The 
maintenance  plan  includes  thel994 
emission  inventory  used  to  perform  the 
modeling  demonstration  of  attainment 
and  updates  that  inventory  for  1999. 
Emissions  declined  between  1994  and 
1999  in  the  Liberty  Borough  area  due  to 
the  previously  described  shutdowns. 
Any  future  increases  in  emissions  and/ 
or  significant  changes  to  the  stack 
configurations/parameters  from  those 
modeled  in  the  attainment 
demonstration  due  to  new  or  modifying 
stationary  sources  would  be  subject  to 
new  source  review  requirements 
including  a  demonstration  that  the 
NAAQS  is  protected. 

b.  Maintenance  Demonstration — Steel 
and  coke  facilities  were  the  main  cause 
of  nonattainment  in  the  area.  The 
attairmient  demonstration  was  based 
upon  maximum  allowable  emission 
levels  for  stationary  sources  impacting 
the  nonattainment  area.  The  PMio 
emissions  from  public  roads  were  less 
than  3%  of  the  emission  inventory 
therefore  no  conformity  budget  is  in 
place  for  Allegheny  County.  Population 
has  steadily  decreased  in  the  county 
since  1990  and  this  decline  is  expected 
to  continue  through  2020.  Therefore, 
other  sources  of  emissions  related  to 
population  are  expected  to  decline. 
Employment  in  manufacturing  is 
expected  to  decrease  significantly 
between  2002-2020.  As  a  resuh  of  these 
factors,  PMio  emissions  are  expected  to 
remain  below  the  emission  levels  used 
to  demonstrate  attainment  for  the  next 
10  years  and  the  area  is  expected  to 
maintain  the  PMio  NAAQS  for  the  next 
10  years.  Moreover,  as  noted  previously, 
any  future  increases  in  emissions  and/ 
or  significant  changes  to  the  stack 
configurations/parameters  from  those 
modeled  in  the  attainment 
demonstration  due  to  new  or  modifying 
stationary  sources  would  be  subject  to 
new  source  review  requirements 
including  a  demonstration  that  the 
NAAQS  is  protected. 

c.  Commitment  to  Continue 
Monitoring  Air  Quality— The 
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methods,  systems  and  procedures 
necessary  to  monitor  ambient  air 
quality,  implementation  of  a  permit 
program,  provisions  for  part  C, 
Prevention  of  Significant  Deterioration 
(PSD),  and  part  D,  New  Source  Review 
(NSR)  permit  programs,  criteria  for 
stationary  source  emission  control 
measures,  monitoring  and  reporting, 
and  provisions  for  public  and  local 
agency  participation.  For  the  purposes 
of  redesignation,  the  Pennsylvania  SIP 
was  reviewed  to  ensure  that  all 
requirements  under  the  amended  CAA 
were  satisfied  through  approved  SIP 
provisions  for  the  Liberty  Borough  area. 
EPA  has  concluded  that  the 
Commonwealth's  SIP  for  the  Liberty 
Borough  nonattainment  area  satisfies  all 
of  the  Section  110  SIP  requirements.  As 
discussed  previously  in  section  FV.  B.  2. 
of  this  document,  all  applicable  part  D 
requirements  have  been  satisfied. 

V.  Proposed  Action 

EPA  review  of  the  redesignation 
request  and  maintenance  plan  for  the 
Liberty  Borough  moderate  PMio 
nonattainment  area  submitted  on 
October  28,  2002  by  the  PAOgP,  on 
behalf  of  the  ACHD,  indicates  that  all 
requirements  for  approval  have  been 
satisfied.  EPA  is,  therefore,  proposing  to 
redesignate  the  Liberty  Borough  area 
from  nonattainment  to  attainment  of  the 
PM|,i  NAAQS.  We  are  also  proposing  to 
approve  the  maintenance  plan  required 
under  section  175A  as  a  revision  to  the 
Pennsylvania  SIP  for  this  area.  EPA  has 
prepared  a  Technical  Support 
Document  (TSD)  in  support  of  this 
proposed  rulemaking.  Copies  are 
available,  upon  request,  from  the  person 
identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  EPA  is 
soliciting  public  comment  on  the  issues 
discussed  in  this  document.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
either  electronic  or  written  comments. 
To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  rulemaking 
identification  number  PAl 89-4300  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

A.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 


comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may.  not  be  able  to  consider  your 
comment. 

1 .  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention 
PA189-4300.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly     ' 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

2.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
wvnv.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

3.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format.      . 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

B.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document.  For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper. 
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will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI.  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  any  information  claimed  as 
CBI,  a  copy  of  the  comment  that  does 
not  contain  the  information  claimed  as 
CBI  must  be  submitted  for  inclusion  in 
the  official  public  regional  rulemaking 
file.  If  you  submit  the  copy  that  does  not 
contain  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Informattion  not  marked  as  CBI  will  be 
included  in  the  public  file  and  available 
for  public  inspection  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

(1)  Explain  your  views  as  clearly  as 
possible. 

(2)  Describe  any  assumptions  that  you 
used. 

(3)  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

(4)  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

(5)  Provide  specific  examples  to 
illustrate  your  concerns. 

(6)  Offer  alternatives. 


(7)  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

(8)  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  This  action  merely  proposes 
to  approve  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  proposed  rule 
also  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 


19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12^88  (61 
FR  4729,  Februar>'  7,  1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order. 


This  proposed  rule  to  Liberty  Borough 
PMki  nonattainment  area  to  attainment 
and  to  approve  the  maintenance  plan 
does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  aeq. 

Dated:  |ui\  11,2003.  ' 

Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
|FR  Dot;.  03-18294  Filed  7-17-03:  8:4.")  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7531-1^ 

Georgia:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA]. 

ACTION:  Proposed  rule. 


summary:  Gejorgia  has  applied  to  EPA 
for  Final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Coi  iservation  and  Recbvery 
Act  (RCRA).  ::PA  proposes  to  grant  final 
authori2atior  to  Georgia.  In  the  "Rules 
and  Regulati(  ins"  section  of  this  Federal 
Register,  EP/  is  authorizing  the  changes 
by  an  immed  ate  final  rule.  EPA  did  not 
make  a  propc  sal  prior  to  the  immediate 
final  rule  bee  luse  we  believe  this  action 
is  not  control  ersial  and  do  not  expect 
comments  that  oppose  it.  We  have 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  fir  al  rule.  Unless  we  get 
written  comn  ents  which  oppose  this 
authorization  during  the  comment 
period,  the  in  mediate  final  rule  will 
become  effect  ive  on  the  date  it 
establishes,  aj  id  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  immediate  final  rule 
and  it  will  no  take  effect.  We  will  then 
respond  to  pu  alic  comments  in  a  later 
final  rule  base  d  on  this  proposal.  You 
may  not  have  mother  opportunity  for 
comment.  If  y  )u  want  to  comment  on 
this  action,  you  must  do  so  at  this  time. 

DATES:  Send  y  jur  written  comments  by 
August  18,  20113. 

ADDRESSES:  St  nd  written  comments  to 
Narindar  Kum  ir,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environn  ental  Protection  Agency, 
The  Sam  Nuiu  i  Atlanta  Federal  Center, 
61  Forsyth  Stnfet,  SW,  Atlanta,  Georgia 
30303-8960;  (-104)  562-8440.  You  can 
examine  copie  s  of  the  materials 
submitted  by  C  «orgia  diu-ing  normal 
business  hours  at  the  following 
locations:  EPA  Region  4  Library,  The 
Sam  Nunn  Atl  uita  Federal  Center,  61 
Fors3?lh  Street,  SW.  Atlanta,  Georgia 
30303-8960,  P  lone  number:  (404)  562- 
8190,  Kathy  Pi  ;elli.  Librarian;  or  The 
Georgia  Depart  ment  of  Natural 
Resources  Env  ronmental  Protection 
Division,  2,  Mj  rtin  Luther  King,  Jr., 
Drive,  Suite  11 54  East,  Atlanta  Georgia 
30334-4^10,  PI  one  number:  404-656- 
7802. 


FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar,  Chief,  RCRA  Program 
Branch.  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
The  Sam  Nunn  Atlanta  Federal  Center, 
61  Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960;  (404)  562-8440. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  July  2,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
(FR  Doc.  03-18296  Filed  7-17-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2186,  MB  Docket  No.  03-156.  RM- 
10721] 

Digital  Television  Broadcast  Service; 
Laredo,  TX 

AGENCY:  Federal  Communications- 
Commission. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Eagle 
Creek  Broadcasting  of  Laredo,  LLC, 
requesting  the  substitution  of  DTV 
channel  31  for  DTV  channel  14  at 
Laredo,  Texas.  DTV  Chaimel  31  can  be 
allotted  to  Laredo  at  reference 
coordinates  27-31-19  N.  and  99-31-19 
W.  with  a  power  of  200,  a  height  above 
average  terrain  HAAT  of  262  meters. 
Since  the  community  of  Laredo  is 
located  within  275  kilometers  of  the 
U.S. -Mexican  border,  concurrence  from 
the  Mexican  government  must  be 
obtained  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  August  28,  2003,  and  reply 
comments  on  or  before  September  15, 
2003. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 


Inc.,  will  receive  hand-delivered  or 
s     messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
-    be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dennis  P.  Corbett,  Leventhal 
Senter  &  Lerman  PLLC,  2000  K  Street, 
NW.,  Suite  600,  Washington,  DC  20006- 
1809  (Counsel  for  Eagle  Creek 
Broadcasting  of  Laredo,  LLC). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-156,  adopted  July  2,  2003,  and 
released  July  7,  2003.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  fi-om  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  quaIexint@aol.com. 
Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
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List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Texas  is  amended  by  removing  DTV 
channel  14  and  adding  DTV  channel  31 
at  Laredo. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman,  x 

Chief,  Video  Division,  Media  Bureau.        I 
[FR  Doc.  03-18148  Filed  7-17-03;  8:45  am) 
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Radio  Broadcasting  Services;  Bangs, 
TX,  De  Beque,  CO,  Montauk,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  three 
new  allotments  in  Bangs,  Texas,  De 
Beque,  Colorado,  and  Montauk,  New 
York.  The  Audio  Division  requests 
comment  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  250C3  at  Bangs,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  250C3 
can  be  allotted  to  Bangs  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.9  kilometers  (7.4 
miles)  west  to  avoid  a  short-spacing  to 
the  license  sites  of  Station  KATX, 
Chaimel  249A,  Eastland,  Texas  and 
Station  KBFB,  Channel  250C,  Dallas, 
Texas.  The  reference  coordinates  for 
Channel  250C3  at  Bangs  are  31-41-32 
North  Latitude  and  99-15-17  West 
Longitude.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  August  25,  2003,  and  reply 
comments  on  or  before  September  9, 
2003. 


ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  his  coimsel,  or  consultant,  as 
follows:  Charles  Crawford,  4553 
Bordeaux  Avenue,  Dallas,  TX  75205, 
Dan  J.  Alport,  Esq.  c/o  Garfield-Mesa 
County  Line  Broadcasters,  2120  N.  21st 
Road,  Arlington,  VA  22201,  and  Dana  J. 
Puopolo,  2134  Oak  Street,  Unit  C,  Santa 
Monica,  CA  90405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  Nos. 
03-153,  03-154.  03-155,  adopted  July  1, 
2003  and  released  July  3,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
dvuing  regular  business  hours  at  the 
FCC's  Reference  Information  Center, 
Portals  II,  445  Twelfth  Street,  SW,  Room 
CY-A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  piu-chased  from  the  Commission's 
duplicating  contractor.  Qualex 
International,  Portals  II.  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by 
Garfield-Mesa  County  Line  Broadcasters 
proposing  the  allotment  of  Channel 
275C3  at  De  Beque,  CO,  as  the 
community's  first  local  aural 
transmission  service.  Channel  275C3 
can  be  allotted  to  De  Beque  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.1  kilometers  (4.4  miles)  northwest  to 
avoid  a  short-spacing  to  the  license  site 
of  Station  KPRU.  Channel  277C2,  Deha, 
CO.  The  reference  coordinates  for 
Channel  275C3  at  De  Beque  are  39-22- 
36  North  Latitude  and  108-16-33  West 
Longitude. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Dana  J. 
Puopolo  proposing  the  allotment  of 
Chaimel  261A  at  Montauk,  New  York, 
as  the  commimity's  third  local  aural 
transmission  service.  Channel  261A  can 
be  allotted  to  Montauk  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  6.7  kilometers  (4.2 
miles)  east  to  avoid  a  short-spacing  to 
the  license  site  of  Station  WEZN-FM, 
Channel  260B,  Bridgeport,  Connecticut. 
The  reference  coordinates  for  Channel 


261 A  at  Montauk  are  41-03-13  North 
Latitude  and  71-52-43  West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rul«5 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autiiority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  De  Beque,  Channel  275C3. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Channel  261A  at 
Montauk. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Bangs,  Channel  250C3. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-18231  Filed  7-17-03;  8:45  am] 
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SUMMARY:  T  lis  document  proposes  four 
new  allotni(  mts  in  Cove,  Arkansas, 
Gunnison,  ( lolorado,  Ridgecrest, 
California,  i  nd  Robert  Lee,  Texas.  The 
Audio  Division  requests  comment  on  a 
petition  file  i  by  Charles  Crawford 
proposing  the  allotment  of  Channel 


232A  at  Cov  e,  Arkansas,  as  the 
community'  5  first  local  aural 
transmissioi  1  service.  Channel  232A  can 
be  allotted  ti )  Cove  in  compliance  with 
the  Commis  lion's  minimum  distance 
separation  r(  iquirements  with  a  site 
restriction  o  '  14.9  kilometers  (9.2  miles) 
southwest  tc  avoid  a  short-spacing  to 
the  license  .  u.    )f  Station  KOLX, 
Channel  233  C2.  Barling,  AR.  The 
reference  coi  )rdinates  for  Channel  232A 
at  Cove  are  2  4-22-1 7  North  Latitude 
and  94-33-12  West  Longitude.  See 
Supplement!  iry  Information,  infra. 
DATES:  Comr  lents  must  be  filed  on  or 
before  Augu!  t  22,  2003,  and  reply 

or  before  September  8, 


comments  oi 
2003. 


ADDRESSES: 

Commission 
'Washington, 
filing  commits 
interested 
petitioner, 
follows:  Chailes 
Bordeaux  Av  jn 
Dana  J.  Puopol 
C,  Santa  Monjica 
Davidson 
Santa  Monicj 
Pyeatt.  6655 
75214. 


federal  Communications 
445  Twelfth  Street.  SW., 
DC  20554.  In  addition  to 
with  the  FCC, 
ies  should  serve  the 
counsel,  or  consultant,  as 

Crawford.  4553 
ue.  Dallas,  TX  75205, 
0.2134  Oak  Street.  Unit 
CA  90405,  Linda  A. 
Oak  Street,  Unit  C, 
CA  90405,  and  Katherine 
,  Untree  Circle,  Dallas,  TX 


pa-t 
hi; 


2H4 


FOR  FURTHER 

Rolanda  F.  Si^iith 
418-2180. 


SUPPLEMENTApy 

s^Tiopsis  of 
Proposed  Rul^ 
03-143,  03-1 
adopted  June 
1,2003.  The 
Commission 
inspection  an  1 
business  hourfc 
Information 
Twelfth  Stree 
Washington 
text  of  this  d 
purchased 
duplicating 
International, 
SW.,RoomC^ 
20554,  telephi 
facsimile  202-1863 
qualexint@aol 

The  Audio 
comments  on 
Puopolo 
Channel  299'C  I 
community's 
transmission 


ft-o  n 


propc  sing 


NFORMATION  CONTACT: 
Media  Bureau.  (202) 


IIC: 


ecision  : 


INFORMATION:  This  is  a 
Commission's  Notice  of 
Making,  MB  Docket  Nos. 
44,03-145,03-146, 
30.  2003  and  released  July 
""  text  of  this 
decision  is  available  for 
copying  during  regular 
at  the  FCC's  Reference 
Ctnte'r,  Portals  II.  445 
SW.,RoomCY-A257, 
20554.  The  complete 

may  also  be 
the  Commission's 
cdntractor,  Qualex 

'ortals  11.  445  12th  Street, 
-3402,  Washington.  DC, 
i(|ne  202-863-2893, 

2898,  or  via  e-mail 
com. 
Division  requests 
petition  filed  by  Dana  J. 

the  allotment  of 
at  Gunnison.  CO,  as  the 
f  Jurth  local  aural 
s  jrvice.  Channel  299C3 


can  be  allotted  to  Gunnison  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
19.5  kilometers  (12.1  miles)  northeast  to 
avoid  a  short-spacing  to  the  license  site 
Of  Station  KBKL,  Channel  300C.  Grand 
Junction.  CO.  The  reference  coordinates 
for  Channel  299C3  at  Gunnison  are  38- 
40-48  North  Latitude  and  106-46-48 
West  Longitude. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Linda 
D.  Davidson  proposing  the  allotment  of 
Chaimel  229A  at  Ridgecrest.  CA.  as  the 
community's  third  FM  local  aural 
transmission  service.  Channel  229A  can 
be  allotted  to  Ridgecrest  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  reference 
coordinates  for  Channel  229A  at 
Ridgecrest  are  35-37-30  North  Latitude 
and  117-40-12  West  Longitude. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  289A  at  Robert 
Lee.  Texas,  as  the  community's  first 
local  aural  transmission  service. 
Channel  289A  can  be  allotted  to  Robert 
Lee  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.3  kilometers  (8.9  miles) 
north  to  avoid  a  short-spacing  to  the 
vacant  allotment  site  of  Channel  289C1. 
Ozona.  Texas.  The  coordinates  for 
Channel  289A  at  Robert  Lee  are  32-00- 
56  North  Latitude  and  100-26-20  West 
Longitude.  Since  Robert  Lee  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S. -Mexican  border,  concurrence  of  the 
Mexican  government  has  been 
requested.  Provisions  of  the  Regulatory 
Flexibility  Act  I  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Cove,  Channel  232A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  229A  at 
Ridgecrest. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  299C3  at  Gunnison. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Robert  Lee,  Channel  289A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

[FR  Doc,  03-18227  Filed  7-17-03;  8:45  am] 
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Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  three 
allotments  to  Barstow,  CA;  Grapeland, 
TX;  and  Newcastle.  TX.  The  Audio 
Division  requests  comments  on  a 
petition  filed  by  Linda  A.  Davidson 
proposing  the  allotment  of  Channel 
267A  at  Barstow,  California,  as  the 
community's  third  local  FM 
transmission  service.  Channel  267A  can 
be  allotted  to  Barstow  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates  ■ 
for  Channel  267A  are  34-53-55  North 
Latitude  and  1 1 7-01-1 9  West 
Longitude.  Since  Barstow  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S. -Mexican  border,  concurrence  of  the 
Mexican  government  has  been 
requested.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  August  22.  2003.  and  reply 
comments  oij  or  before  September  8. 
2003. 
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ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  coimsel.  or  consultant,  as 
follows:  Linda  A.  Davidson.  2134  Oak 
Street.  Unit  C.  Santa  Monica.  California 
90405.  Charles  Crawford.  4553 
Bordeaux  Avenue,  Dallas,  Texas  75205, 
and  Robert  Fabian,  4  Hickory  Crossing 
Lane.  Argyle.  Texas  76226. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
03-147;  MB  Docket  No.  03-148;  and  MB 
Docket  No.  03-149;  adopted  June  30, 
2003,  and  released  July  1.  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257).  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Quatex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  263A  at  Newcasle,  Texas,  as 
the  community's  first  local  aural 
transmission  service.  Channel  263A  can 
be  allotted  to  Newcastle  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  3.6  kilometers  (2.2 
miles)  northeast  to  avoid  a  short-spacing 
to  the  licensed  site  of  Station 
KHYS(FM).  Channel  264C1  at  Abilene. 
Texas.  The  coordinates  for  Channel 
n  263A  at  l^wcastle  are  33-13-10  North 
Latitude  and  98-43-01  West  Longitude. 

The  Audio  Division  requests 
commentsfon  a  petition  filed  by  Robert 
Fabian  proposing'the  allotment  of 
Channel  280A  at  Grapeland.  Texas,  as 
the  community's  second  local  FM 
transmission  service.  Channel  280A  can 
be  allotted  to  Grapel^d  in  complicmce 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.4  kilometers  (7.0 
miles)  northeast  to  avoid  short-spacings 
to  the  licensed  sites  of  Station 
KJCS(FM).  Channel  277C2. 
Nacogdoches.  Texas.  Station  KXCS(FM), 
Channel  280C2.  Cameron,  Texas,  and 
Station  KKUS(FM),  Channel  281C2, 
Tyler.  Texas.  The  coordinates  for 
Channel  280A  at  Grapeland.  Texas  are 
31-32-45  North  Latitude  and  95-22-42 
West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communicadons 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  267A  at 
Barstow. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  280A  at  Grapeland;  and 
by  adding  Newcastle.  Channel  263A. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Assistant  Chief  Audio  Divison,  Media 

Bureau. 

|FR  Doc.  03-18228  Filed  7-17-03;  8:45  ami 
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[DA  03-2094;  MB  Docket  No.  03-95,  RM- 
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Radio  Broadcasting  Services; 
Clarendon,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  dismissal. 


SUMMARY:  The  Audio  Division  dismisses 
a  Petition  for  Rule  Making  filed  by 
Maurice  Salsa,  requesting  the  allotment 
of  Channel  237A  at  Clarendon,  Texas,  as 
that  community's  second  local  aural 
transmission  service.  See  68  FR  18179, 
April  15,  2003.  Maurice  Salsa,  or  no 
other  party,  filed  comments  in  support 
of  the  allotment  of  Channel  237  A  to 
Clarendon,  Texas.  It  is  the 
Commission's  policy  to  refrain  from 
making  a  new  allotment  to  a  community 


absent  a  bona  fide  expression  of 
interest. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfdi  Street.  SW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Medi4  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  03-95. 
adopted  June  30,  2003,  and  released  July 
1,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision,  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  U,  445  12th  Street, 
SW.,  Room  CY-B402.  Washington.  DC. 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.com. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief  Audio  Division.  Media 

Bureau. 

(PR  Doc.  03-18226  Filed  7-17-03:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2091 ;  MB  Docket  No.  03-141 ;  RM- 
10703] 

Radio  Broadcasting  Services;  Corona 
de  Tucson  and  Sierra  Vista,  Arizona 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comment  on  a  petition  for  rulemaking 
filed  on  behalf  of  Cochise  Broadcasting. 
LLC.  licensee  of  Station  KKYZ(FM). 
Sierra  Vista,  Arizona,  requesting  the 
substitution  of  Channel  267C3  for 
Channel  269A  at  Sierra  Vista, 
reallotment  of  Channel  267C3  from 
Sierra  Vista  to  Corona  de  Tucson, 
Arizona  and  modification  of  the  license 
of  Station  KKYZ(FM)  to  specify  the  new 
community.  Channel  267C3  can  be 
allotted  at  Corona  de  Tucson  at  a  site  7.7 
kilometers  (4.8  miles)  east  of  the 
community  at  coordinates  NL  31-57-24 
and  WL  110-41-40.  While  this  site  is 
short-spaced  to  Channels  26  7B  in  Agua 
Prieta,  Sonora,  Mexico,  and  266B, 
Sasabe,  Sonora.  Mexico.  Petitioner  has 
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in  47  CFR  Part  73 

broadcasting, 
reasons  discussed  in  the 

•"ederal  Communications 
p  roposes  to  amend  47  CFR 


PART  73— RAblO  BROADCAST 
SERVICES 


read  i 


citation  for  Part  73 
as  follows: 

Authority:  47  |j.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  7i202(b),  the  Table  of  FM 
Allotments  uni  ler  Arizona,  is  amended 
by  adding  Core  na  de  Tucson.  Channel 


267C3  and  removing  Channel  269A  at 
Sierra  Vista. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[PR  Doc.  03-18248  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR -Part  73 

[DA  03-2090:  MB  Docket  No.  03-142;  RM- 
10539] 

Radio  Broadcasting  Services;  Glen 
Arbor,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  WKJF  Radio,  Inc.,  licensee  of 
Station  WKJF-FM.  Cadillac,  Michigan, 
proposing  the  deletion  of  Channel  227A 
at  Glen  Arbor,  Michigan.  The  removal  of 
Channel  227A  at  Glen  Arbor  will  allow 
Station  WKJF-FM  to  relocate  its 
transmitter.  Any  party  filing  an 
expression  of  interest  in  retention  of 
Channel  22 7A  at  Glen  Arbor  will  be 
required  to  provide  evidence  of  site 
availability  demonstrating  that  it  has 
obtained  assurances  from  the  owner  of 
its  proposed  site  that  it  will  be  able  to 
buy  or  lease  the  location  specified  in 
comments.  Failure  to  provide  the 
requested  information  will  result  in  a 
rejection  of  the  expression  of  interest. 
DATES:  Comments  must  be  filed  on  or 
before  August  22,  2003,  and  reply 
comments  on  or  before  September  8, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner's  counsel  as  follows: 
Dennis  J.  Kelly,  Law  Office  of  Dennis  J. 
Kelly,  Post  Office  Box  41177, 
Washington,  DC  20018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-142,  adopted  June  30,  2003,  and 
released  July  1,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 


II,  CY-A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
qualexin  t@aoI.  com . 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  22  7 A  at  Glen 
Arbor. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

(PR  Doc.  03-18249  Filed  7-17-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AI50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  the  Plant  Lepidium 
papilliferum  (Slickspot  Peppergrass) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  6-month 
extension  of  the  deadline  for  final 
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determination  and  reopening  of 
comment  period. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
6-month  extension  of  the  deadline  for  a 
final  determination  of  whether  to  list 
Lepidium  papilliferum  (slickspot 
peppergrass)  and  reopening  of  the 
comment  period  on  the  proposed  rule  to 
list  the  species.  We  are  taking  this 
action  because  there  is  substantial 
disagreement  regarding  the  sufficiency 
or  accuracy  of  the  available  data 
relevant  to  the  proposed  listing  rule, 
making  it  necessary  for  us  to  solicit 
additional  information  by  reopening  the 
public  comment  period.  Comments 
previously  submitted  need  not  be 
resubmitted  as  they  already  have  been 
incorporated  into  the  public  record  and 
will  be  fully  considered  in  the  final  rule. 
DATES:  We  will  accept  comments  and 
information  pertaining  to  the  proposed 
rule  through  August  18,  2003. 
Comments  must  be  received  by  5:00 
p.m.  on  the  closing  date.  Any  comments 
that  are  received  after  the  closing  date 
may  not  be  considered  in  the  final 
decision  on  this  action.  The  date  for 
submitting  our  final  determination  on 
the  proposed  listing  to  the  Federal 
Register  is  extended  to  January  15, 
2004. 

ADDRESSES:  Copies  of  the  draft  proposal 
are  available  on  the  Internet  at:  http:// 
endangered.fws.gov/frpubs/ 
02fedreg.htm  or  by  writing  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Snake  River  Basin  Office,  1387 
S.  Vinnell  Way,  Room  368,  Boise,  ED 
83709. 

If  you  wish  to  comment,  you  may 
submit  written  comments  and 
information  to  the  Supervisor  at  the 
address  above.  You  may  also  send 
comments  by  electronic  mail  (e-mail)  to: 
fwlsrbocomment@fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Supervisor,  Snake  River  Fish  and 
Wildlife  Office,  1387  S.  Vinnell  Way, 
Room  368,  Boise,  ID  83709  (telephone 
208/378-5243;  facsimile  208/378-5262). 
SUPPLEMENTARY  INFORMATION: 

Background 

Lepidium  papilliferum  is  a 
herbaceous  annual  or  biennial  plant  that 
occurs  in  sagebrush-steppe  habitats. 
This  species  is  found  along  the  Snake 
River  Plain  and  Owyhee  Plateau  in  Ada, 


Canyon,  Gem,  Elmore,  Payette,  and 
Owyhee  Counties,  Idaho.  Lepidium 
papilliferum  is  threatened  by  a  variety    . 
of  activities  including  urbanization, 
gravel  mining,  irrigated  agriculture, 
habitat  degradation  due  to  cattle  and 
sheep  grazing,  fire  and  fire 
rehabilitation  activities,  and  continued 
invasion  of  habitat  by  non-native  plant 
species.  For  further  information 
regarding  background  biological 
information,  previous  Federal  actions, 
factors  affecting  the  species,  and 
conservation  measures  available  to 
Lepidium  papilliferum,  please  refer  to 
our  proposed  rule  to  list  the  species, 
which  was  published  on  July  15,  2002 
(67  FR  46441). 

Previous  Federal  Action 

On  April  9,  2001,  we  received  a 
petition  dated  April  4,  2001,  from  the 
Committee  for  Idaho's  High  Desert,  the 
Western  Watersheds  Project,  The 
Wilderness  Society,  and  the  Idaho 
Conservation  League  (Petitioners) 
requesting  emergency  listing  of 
Lepidium  papilliferum  as  threatened  or 
endangered.  We  responded  to  the 
Petitioners  with  a  letter  dated  April  27, 
2001,  stating  that  the  species  was 
already  identified  as  a  candidate,  and 
we  do  not  publish  petition  findings  on 
candidate  species  since  we  have  already 
determined  that  their  listing  is 
warranted  (Service,  in  litt.  2001).  We 
also  stated  that  our  initial  review  of 
their  petition  did  not  indicate  an 
emergency  action  was  warranted. 

On  November  6,  2001,  the  Petitioners 
filed  a  complaint  for  our  failure  to 
emergency  list  Lepidium  papilliferum  as 
threatened  or  endangered,  and  our 
failure  to  proceed  with  a  proposed  rule 
to  list  the  species  as  endangered  or 
threatened  on  a  non-emergency  basis 
[Committee  for  Idaho's  High  Desert  and 
Western  Watersheds  Project  v.  Anne 
Badgley,  et  al.  (Case  No.  CV  01-1641- 
AS)).  On  April  2,  2002,  based  on  a 
settlement  agreement  with  the 
Petitioners,  the  court  signed  an  order 
requiring  us  to  submit  for  publication  in 
the  Federal  Register  a  proposal  to  list 
the  species  by  July  15,  2002,  and  a  final 
determination  or  finding  by  July  15, 
2003. 

On  July  15,  2002,  we  published  a 
proposed  rule  to  list  Lepidium 
papilliferum  as  an  endangered  species 
(67  FR  46441).  During  the  initial  public 
comment  period,  which  closed  on 
September  13,  2002,  we  published  legal 
notices  in  local  Idaho  newspapers  and 
held  hearings.  On  September  25.  2002, 
we  reopened  the  comment  period  for  an 
additional  60  days  to  allow  additional 
time  for  all  interested  parties  to  submit 
written  comments  on  the  proposal  (67 


FR  60206).  The  second  comment  period 
closed  on  November  25,  2002. 

Independent  Scientific  Review 

In  accordance  with  our  July  1.  1994, 
Interagency  Cooperative  Policy  on  Peer 
Review  (59  FR  34270),  we  requested  the 
expert  opinion  of  12  independent 
scientists  regarding  the  pertinent 
scientific  or  commercial  data  and 
assumptions  concerning  biological  and 
ecological  information  used  in  the 
proposed  rule.  The  purpose  of  such  a 
review  is  to  ensure  that  the  listing 
decision  is  based  on  scientifically  sound 
data,  assumptions  and  analyses, 
including  input  of  appropriate  experts 
and  specialists.  The  12  reviewers  we 
asked  to  review  the  proposed  rule  were 
selected  based  on  their  expertise  on  L. 
papilliferum  natural  history  and 
ecology.  We  requested  that  they  review 
the  proposed  rule  and  provide  any 
relevant  scientific  data  relating  to 
taxonomy,  distribution,  population 
status,  or  the  supporting  biological  and 
ecological  data  used  in  our  analyses  of 
the  listing  factors. 

Six  of  the  12  scientific  reviewers 
provided  comment  to  us.  One  did  so  as 
part  of  the  official  comments  of  the  U.S. 
Air  Force.  Five  peer  reviewers 
supported  the  sufficiency  and  the 
accuracy  ofihe  available  data  relevant 
to  the  proposed  rule  and  one,  through 
the  U.S.  Air  Force  comments,  did  not. 
The  U.S.  Air  Force  comments,  dated 
September  11,  2002,  were  a  compilation 
of  reviews  conducted  by  five  Ph.D. 
scientists  and  one  research  agronomist 
It  was,  by  far,  the  most  detailed  and 
comprehensive  review  of  the  proposed 
rule  conducted  by  any  of  the  peer 
reviewers.  The  areas  of  substantial 
disagreement  among  the  reviewers  that 
were  raised  by  the  U.S.  Air  Force 
comments  center  around  the  sufficiency 
or  accuracy  of  data  used  to  represent 
population  status  and  trends  of  L. 
papilliferum,  and  the  likelihood  of 
threats  causing  further  declines  of  the 
species. 

For  example,  the  available  scientific 
data  on  population  status  and  trends 
since  1994  shows  an  increase  from  38  to 
75  in  the  number  of  known  element 
occurrences  (specific  geographical 
location  containing  a  species  of 
concern)  of  L.  papilliferum.  The  total 
area  of  all  combined  existing  element 
occurrences  within  the  known  range  of 
this  species  has  nearly  doubled  since 
1994.  The  total  acreage  of  slickspots 
known  to  be  occupied  by  L. 
papilliferum  within  the  20,500-acre  area 
across  the  range  of  the  species  is  not 
known.  While  the  data  also  shows  that 
13  occurrences  have  become  extinct 
since  1911  and  5  previously  reported 
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collection  area  s  have  not  been  recently 
affirmed,  there  is  substantial 
disagreement  c  ver  whether  or  not  the 
available  data  s  sufficient  to  indicate  a 
continuing  trei  id  of  decline  toward 
extinction.  Furthermore,  since  annual 
population  nui  nbers  are  known  to  vary 
widely  within  slement  occurrences  of  L. 
papilliferum,  t  lere  is  substantial 
disagreement  c  ver  whether  or  not  the 
monitoring  dati  collected  since  1995  is 
sufficient  to  su  sport  either  an  increasing 
or  a  decreasing  population  trend. 
A  second  exi  imple  involves  the 
threats  to  L.  papilliferum  caused  by  the 
conversion  and  degradation  of  the 
sagebrush-step  De  ecosystem  from 
agricultiKal  coi  iversion,  urbanization, 
invasion  of  noi  i-native  plants,  increased 
wildfire  freque  ncy,  and  livestock 
grazing.  The  impacts  described  in  the 
proposed  rule  1  hat  are  associated  with 
these  threats  in  elude  extirpation  of 
populations  due  to  habitat  conversion 
and  wildfire,  competition  from  non- 
native  annual  grasses  that  invade  after 
fires,  negative  impacts  from  fire 
rehabilitation,  knd  trampling  by  cattle 
while  grazing.  While  there  are  reported 
and  document*  d  examples  of  these 
impacts  occurr  ng,  there  is  substantial 
disagreement  a  mong  the  scientific 
reviewers  abou  I  the  number  of  reported 
observations  b«  ing  sufficient  to 
conclude  an  overall  negative  impact  to 
the  species  is  li  kely  to  occur.  This 
disagreement  e  rtends  to  important 
conclusions  co  iceming  the  interaction 
of  inherently  vulnerable  characteristics 
such  as  rarity  c  f  individuals  and  limited 
and  isolated  ha  aitat  types,  as  compared 
to  the  biologies  1  resiliency  of  L. 
papilliferum. 

Six-Month  Ext<  nsion 
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conservation  of  the  species.  The  Service 
and  the  participating  parties  would  be 
able  to  implement,  through  this 
agreement,  a  number  of  immediate 
conservation  measures,  and  would 
therefore  be  able  to  bring  protection  to 
the  species  much  more  quickly  than  the 
conservation  measures  associated  with 
section  7  consultations  of  the  Act 
initiated  upon  the  species  listing  and 
the  recovery  process.  In  addition,  the 
conservation  agreement  would  provide 
L.  papilliferum  with  some  protections 
the  Service  would  not  be  able  to  obtain 
through  the  Act's  legal  requirements. 
Specifically,  the  conservation  agreement 
would  provide  for  some  protections  for 
the  peppergrass,  specifically  with 
piivate  land  owners,  which  are  hot 
required  pursuant  to  the  Act. 

Furthermore,  during  this  6-month 
extension  the  Service  will  work  with  the 
U.S.  Air  Force  to  update  their  Integrated 
Natural  Resource  Management  Plan 
(INRMP)  to  furtifier  address  the 
conservation  needs  of  Lepidium 
papilliferum. 

Public  Conynents  Splicited 

We  intend  that  any  final  action 
resulting  ft'om  this  proposal  will  be  as 
acciirate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other  _ 

interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Previously  submitted  written 
comments  on  this  proposal  need  not  be 
resubmitted.  If  you  submit  comments  by 
e-mail,  please  submit  them  in  ASCII  file 
format  and  avoid  the  use  of  special 
characters  and  encryption.  Please 
include  "Attn:  RIN  "l018-Al50"  and 
your  name  and  return  address  in  your 
e-mail  message.  If  you  do  not  receive  a 
confirmation  from  our  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our  Snake 
River  Basin  Fish  and  Wildlife  Office  at 
telephone  number  208/378-5243. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 


hours  at  the  Snake  River  Basin  Fish  and 
Wildlife  Office  (see  ADDRESSES). 

In  making  any  final  decision  on  the 
proposed  action,  we  will  take  into 
consideration  the  comments  and  any 
additional  information  we  receive,  and 
such  communications  may  lead  to  a 
fin^  regulation  that  differs  firom  the 
proposal. 

Author 

The  primary  author  of  this  notice  is 
Jeff  Foss,  U.S.  Fish  and  Wildlife  Service, 
Supervisor,  Snake  River  Fish  and 
Wildlife  Office,  Boise,  ID. 

Authority 

The  authority  of  this  action  is  the 
Endangered  iSpeeies  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  July  15,  2003. 
Marshall  P.  Jones, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Dqc.  03-18402  Filed  7-16-03;  12:56  pm) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[i.O.  070703B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 

SUMMARY:  The  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Northeast  Region,  NMFS  (Assistant 
Regional  Administrator)  has  made  a 
preliminary  determination  that  the 
subject  EFP  application  contains  all  the 
required  information  and  warrants 
further  consideration.  The  Assistant 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Black  Sea  Bass  Fishery' 
Management  Plan  (FMP).  However, 
further  review  and  consultation  may  be 
necessary  before  a  final  determination  is 
made  to  issue  the  EFP.  Therefore,  NMFS 
announces  that  the  Assistant  Regional 
Administrator  proposes  to  recommend 
that  an  EFP  be  issued  that  would  allow 
three  vessels  to  conduct  fishing 
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operations  that  are.otherwise  restricted 
by  the  regulations  governing  the 
fisheries  of  the  Northeastern  United 
States.  The  EFP  would  allow  for 
exemptions  from  the  minimum  fish  size 
requirement  for  the  retention  of 
undersized  fish  for  data  collection 
piuposes.  The  EFP  would  allow  this 
exemption  for  approximately  250  lb 
(114  kg)  of  undersized  (juvenile)  black 
sea  bass  (Centropristis  striata)  for  the 
remainder  of  the  2003  fishing  year. 
Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 

DATES:  Comments  on  this  dociunent 
must  be  received  on  or  before  August  4, 
2003. 

ApDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kiu-kul,  Regional 
Administrator,  NMFS.  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  VIMS 
Black  Sea  Bass  Population  Biology  EFP 
Proposal."  Comments  may  also  be  sent 
via  facsimile  (fax)  to  (978)  281-9135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Hooker,  Fishery  Management 
Specialist,  phone  978-281-9220. 

SUPPLEMENTARY  INFORMATION:  The 
Virginia  Institute  of  Marine  Science 
(VIMS)  submitted  an  application  for  an 
EFP  on  June  23,  2003,  with  final 
revisions  received  June  24,  2003,  The 
experimental  fishing  application 
requests  authorization  to  allow  the 
collection  of  undersized  (juvenile)  black 
sea  bass  for  research  into  the 
reproductive  biology  and  population 
dynamics  of  black  sea  bass.  The  VIMS 
researchers  propose  to  enlist  three 
fishing  vessels  to  retain  25-50  lb  (12-23 
kg)  of  undersized  black  sea  bass  each 
month  during  the  participation  period 
(August  1-December  31,  2003).  This 
would  result  in  a  maximum  retention  of 
250  lb  (114  kg)  of  under-sized  black  sea 
bass  for  the  2003  fishing  year.  The 
collections  would  take  place  using 
handline  and  fish  pot  fishing  gear  under 
the  normal  fishing  operations  of  the 
participating  vessels.  The  collections 
would  take  place  off  the  coasts  of 
Virginia  and  North  Carolina  in  30- 
minute  squares  11,  12,  15,  16,  19,  20,  25, 
and  26.  The  participating  vessels  would 
be  required  to  comply  with  applicable 
state  landing  laws  and  report  all 
landings  on  the  Federal  Fishing  Vessel 
Trip  Report. 

Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  July  14,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-18339  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[1.D.071003B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permit  (EFP) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  a  proposal  for  an 

EFP  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminarj'  determination 
that  the  subject  EFP  application 
contains  all  of  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Atlantic  Sea  Scallop 
and  Northeast  Multispecies  Fishery 
Management  Plans  (FMPs).  However, 
consideration  of  comments  on  the 
proposal  is  required  and  further  review 
and  consultation  may  be  necessary 
before  a  final  determination  is  made  that 
the  activity  will  have  no  significant 
impacts  on  the  human  environment, 
and  that  the  issuance  of  EFPs  is 
warranted.  NMFS  is  reviewing  analyses 
prepared  in  an  Environmental 
Assessment  to  help  make  final 
determinations.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  has  made  a  preliminary 
decision  to  issue  the  EFP  that  would 
allow  one  federally  permitted  fishing 
vessel  to  conduct  fishing  operations 
otherwise  restricted  by  the  regulations 
governing  the  Atlantic  sea  scallop  and 
Northeast  multispecies  fisheries.  The 
EFP  would  allow  the  federally 
permitted  vessel  to  compare  a  standard 
scallop  dredge  using  a  6-inch  (15.2-cm) 
twine  top  to  a  standard  scallop  dredge 
using  various  modified  10-inch  (25.4- 
cm)  twine  tops  in  order  to  estimate 
finfish  bycatch  reduction  in  the 
modified  dredge.  The  EFP  is  necessary 


to  exempt  the  vessel  ft-om  days-at-sea 
(DAS),  scallop  gear,  and  multispecies 
closed  area  restrictions.  Regulations 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act         * 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs. 

DATES:  Comments  must  be  received  on 
or  before  5:00  p.m..  Eastern  Standard 
Time,  August  4,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  Mark  the 
outside  of  the  envelope  "Comments  on 
Scallop  Dredge  EFP  Proposal." 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9135.  A 
copy  of  the  proposal  and  the  Draft 
Environmental  Assessment  are  available 
from  the  Northeast  Regional  Office  at 
the  address  stated  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Frei,  Fisheries  Management  Specialist, 
978-281-9221. 

SUPPLEMENTARY  INFORMATION:  Ronald 
Smolowitz,  Coonamessett  Farm,  Inc., 
submitted  an  application  to  conduct  an 
experimental  fishery  to  test 
experimental  10-inch  (25.4-cm)  twine 
top  configurations  on  standard  scallop 
dredges  outside  of  scallop  DAS  and 
within  Georges  Bank  including  Closed 
Area  I,  II,  and  the  Nantucket  Lightship 
Closed  Area.  The  experiment  would  be 
a  continuation  and  expansion  of 
experiments  with  similar  gear  that 
Coonamessett  Farm,  Inc.,  has  conducted 
in  the  past. 

The  experiment  is  being  proposed  to 
expand  the  level  of  information  and 
data  that  Mr.  Smolowitz  has  collected 
on  the  experi.Tiental  scallop  dredge  and 
to  conduct  the  experimental  fishing  in 
areas  where  both  scallops  and  finfish 
species  are  in  high  abundance  reladve 
to  other  areas.  The  standard  scallop 
dredge  will  be  used  to  test  various 
combination  modified  10-inch  (25.4- 
cm)  twine  tops  to  reduce  finfish 
bycatch.  Prior  experimental  fishing  has 
tested  10-inch  (25.4-cm)  twine  tops 
along  with  other  gear  modifications. 
These  tests  demonstrated  a  reduction  of 
the  bycatch  of  yellowtail  flounder  by  40 
percent,  skate  by  40  percent,  and  winter 
flounder  by  50  percent,  compared  to  a 
standard  dredge  with  10-inch  (25.4-cm) 
twine  top  mesh.  Comparisons  of  a 
standard  dredge  with  modified  10-inch 
(25.4-cm)  twine  tops  and  a  standard 
dredge  with  6-inch  (15.2-cm)  twine  top . 
mesh  would  allow  the  researcher  to 
distinguish  the  overall  effectiveness  of 
the  modified  dredge  from  the 
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effectiveness  a  "the  10-inch  {25.4-cin) 
twine  top. 

The  proposed  experiment  would  be 
conducted  as  s  oon  as  possible  following 
approval  of  th(  EFP,  if  the  final  decision 
is  to  grant  the  IFP.  The  participating 
vessel  would  be  authorized  to  take  four 
trips  in  Georges  Bank,  including  Closed 
Area  1, 11  or  the  Nantucket  Lightship 
Closed  Area.  C  anducting  the  trips  in 
both  closed  an  1  open  areas  would  allow 
the  gear  to  be  t  jsted  in  areas  of  both 
extremely  high  and  moderate  scallop 
and  finfish  abv.  ndance.  The  information 
gathered  from  his  experiment  could  be 
used.in  the  consideration  in  future 
management  actions  under  the  Atlantic 
Sea  Scallop  I^  \P.  The  participating 
vessel  would  h  e  allowed  to  retain  up  to 
15,000  lb  (6,80*  kgj  of  scallops  and  the 
regulated  amount  of  incidental  catch  of 
other  species  (((.g.,  300  lb  (136  kg)  of 
regidated  mult  species  and  monkfish) 
per  trip.  The  E  T  would  allow 
exemptions  from  the  following 
regvdations  for  Fisheries  of  the 
Northeastern  L  nited  States  (50  CFR  part 
648):  DAS  noti  Ication  requirements 
specified  at  §618.10(b)(l)(i);  scallop 
dredge  twine  ti  ip  restrictions  specified 
at  §  648.51(b)(4  )(iv);  scallop  DAS 
restrictions  sp«  cified  at  §  648.53;  and 
Northeast  mullispecies  Closed  Area  I,  II. 
and  Nantucket  Lightship  Closed  Area 
restrictions  specified  at  § 648.81(b)(1) 
and  (c)(1). 

The  participi  iting  vessel  would  land 
approximately  60,000  lb  (27,216  kg)  of 
scallops,  1,200  lb  (544  kg)  of  Northeast 
multispecies,  and  1,200  lb  (544  kg)  of 
monkfish.  Min  mal  amounts  of  other 
legally  retainec  bycatch  species,  such  as 
skates,  may  be  landed.  The  catch  of 
scallops  in  exc  jss  of  the  15,000-lb 
(6,804-kg)  per  trip  allowance  may  occur 
in  closed  areas  due  to  very  high 
concentrations  of  scallops.  This  would 
result  in  some  scallop  discard,  but 
discard  surviv;  1  rates  of  scallops  is 
expected  to  be  ligh.  Discards  of  other 
species  caught  during  experimental 
fishing  is  expected  to  be  about  40,000  lb 
(18  mt)  of  flounder  species  and  skates, 
35,000  lb  (16  n  t)  of  monkfish,  and  4,400 
lb  (2  mt)  of  oth  3r  species.  For 
comparison,  the  total  allowed  catch  in 
the  2000  Georg  bs  Bank  Sea  Scallop 
Exemption  Pro  y-am  (the  same  portions 
of  Closed  Area  II  and  the  Nantucket 
Lightship  Closi  (d  Area  are  proposed  for 
access  in  the  e:;periment)  for  yello>vtail 
flounder  was  725  mt  with  no  catch 
limits  on  other  species.  Although 
information  on  the  survival  of  finfish 
discards  is  lacl  ing,  not  all  discarded 
fish  would  die  Based  on  the  analyses  of 
the  proposed  a  :tion,  the  relative  impact 
of  the  expectec  catch  overall  during  the 
proposed  expe:  iment  does  not  appear  to 


be  significant.  The  increase  in  DAS 
(exempting  one  vessel  from  DAS 
restrictions  for  a  total  of  40  DAS)  is 
approximately  0.14— percent  of  the 
overall  DAS  used  in  the  scallop  fishery 
on  an  aiuiual  basis. 

Based  on  the  results  of  this  EFP.  this 
action  may  lead  to  future  rulemaking. 

Dated:  July  14,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-18341  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  071403A] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permit  (EFP) 

AGENCY:  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Marine  Fisheries  Service  (NMFS) 
ACTION:  Notification  of  a  proposal  for  an 
EFP  to  conduct  experimental  fishing; 
request  for  comments. 

SUMMARY:  The  Assistant  Regional 
Administrator,  Northeast  Region,  NMFS 
has  made  a  preliminary'  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Assistant  Regional  Administrator  has 
also  made  a  preliminary  determination 
that  the  activities  authorized  under  the 
EFP  would  be  consistent  with  the  goals 
and  objectives  of  the  Northeast  (NE) 
Multispecies  Fishery  Management  Plan 
(FMP).  However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue  an 
EFP.  Therefore.  NMFS  announces  that 
the  Regional  Administrator  proposes  to 
issue  ah  EFP  that  would  allow  one 
vessel  to  conduct  fishing  operations  that 
are  otherwise  restricted  by  the 
regulations  governing  the  fisheries  of 
the  northeastern  United  States.  The  EFP 
would  allow  the  vessel  to  fish  outside 
the  regulated  fishing  season  for  shrimp, 
which  occurred  in  2003  between 
January  15-  February  27.  The  proposed 
experiment  would  test  a  semi-pelagic 
shrimp  trawl  using  180-ft  (54.6-m) 
bridles,  and  small  mesh  (50  mm),  with 
the  codend  left  open.  All  experimental 
work  would  be  monitored  by  University 
of  New  Hampshire  (UNH) 


personnel. Regulations  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs. 

DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADDRESSES)  on  or  before  August  4, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  NE  Regional 
Office,  1  Blackburn  Drive,  Gloucester, 
MA  01930.  Mark  the  outside  of  the 
envelope  "Comments  on  UNH  Semi- 
Pelagic  Shrimp  Trawl  EFP  Proposal." 
Comments  may  also  be  sent  via  fax  to 
(978)  281-9135.  Comm,ents  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Sagar,  Fisheries  Management 
Specialist,  978-281-9341,  or  e-mail 
heather.sagar@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  An  initial 
application  from  UNH  for  an  EFP  was 
received  on  June  16,  2003,  and  the 
application  was  completed  on  July  1 , 
2003.  The  proposed  study  would  test  a 
semi-pelagic  shrimp  trawl  net  with 
small  mesh  (50  mm)  and  up  to  180-ft 
(54.6-m)  bridles,  which  would  be 
designed  in  such  a  way  as  to  reduce 
seabed  impact  when  trawling  for  shrimp 
in  the  Gulf  of  Maine.  The  bridles  would 
not  be  in  contact  with  the  seabed  and, 
therefore,  are  not  expected  to  adversely 
affect  benthic  organisms,  demersal 
species,  or  the  seabed  itself.  The  codend 
would  be  left  open  throughout  testing 
and  no  fish,  therefore,  would  be 
retained.  The  proposed  study  would 
take  place  off  the  coast  of  Seabrook,  NH, 
west  of  70  W.  long.,  excluding  closed 
areas.  One  commercial  vessel  would 
fish  a  maximum  4  days,  meiking 
approximately  6  tows  per  day,  for  a  total 
of  24  tows  for  this  study.  Tow  length 
would  be  approximately  1  hour.  The 
participating  vessel  would  be  required 
to  notif>'  NMFS  prior  to  commencing  an 
experimental  fishing  trip.  The  final 
phase  of  the  experiment  would  be  data 
analysis  and  reporting,  including  an 
acoustic  monitoring  analysis  and  video 
analysis.  A  final  report  containing  the 
results  of  the  study  would  be  provided 
to  NMFS  no  later  Than  6  months 
following  completion  of  the  study. 

The  EFP  would  allow  this  vessel  to 
fish  outside  the  regulated  fishing  season 
for  shrimp,  which  occurred  in  2003 
between  January  15-February  27. 

Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  July  14.  2003. 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[FR  Doc.  03-18342  Filed  7-17-03;  8:45  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  070703A] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  (NOI)  to  prepare 

an  environmental  impact  statement 

(EIS);  request  for  comments. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council) 
announces  its  intention  to  prepare,  in 
cooperation  with  NMFS,  an  EIS  in 
accordance  with  the  National 
Environmental  Policy  Act  to  assess 
potential  effects  on  the  huAian 
environment  of  alternative  measures  for 
managing  the  Atlantic  mackerel,  squid, 
and  butterfish  fisheries  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  The 
Council  intends  to  develop  Framework 
4  to  the  Atlantic  Mackerel,  Squid  and 
Butterfish  Fishery  Management  Plan 
(FMP)  to  address  the  issue  of  expiration 
of  the  moratorium  on  entry  to  the 
commercial  Illex  squid  fishery.  This 
notification  announces  a  public  process 
for  determining  the  impact  on  the 
human  environment  of  measures 
proposed  in  Framework  4  relating  to 
possible  extension  or  expiration  of  the 
lUex  moratorium.  The  intended  effect  of 
this  notification  is  to  alert  the  interested 
public  of  the  development  of  the  Draft 
EIS  (DEIS)  for  this  framework  action  and 
to  provide  for  public  participation. 
DATES:  Written  comments  on  the  intent 
to  prepare  an  EIS  must  be  received  no 
later  than  5  p.m.,  local  time,  on  August 
18, 2003. 

ADDRESSES:  Written  comments  on  the 
intent  to  prepare  the  EIS  and  requests 
for  other  information  related  to  the 


development  of  Framework  4  should  be 
directed  to  Mr.  Daniel  T.  Furlong,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115  Federal  Building,  300  S. 
New  St.,  Dover,  DE  19904.  Comments 
may  also  be  sent  via  facsimile  (FAX)  to 
(302)  674-5399.  Comments  will  not  be 
accepted  if  submitted  by  e-mail  or 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
302-674-2331. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
the  1980s,  the  fishery  for  Illex 
illecebrosus,  (short  firmed  squid)  in  the 
U.S.  Exclusive  Economic  Zone  (EEZ) 
was  prosecuted  primarily  by  foreign 
distant  water  fleets.  With  the 
implementation  of  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  FMP  in 
1982  and  its  subsequent  amendments, 
the  fishery  became  increasingly  utilized 
by  the  domestic  fishery.  While  the 
domestic  fishery  was  undergoing 
development,  new  biological  data 
became  available  which  indicated  that 
Illex  is  an  annual  species  that  resulted 
in  smaller  (or  lower)  revised  estimates 
of  the  sustaiiiable  yield  for  the  species. 

In  the  1990s,  the  simultaneous  growth 
of  the  domestic  squid  fisheries  and 
reduction  in  the  estimate  of  sustainable 
yield  resulted  in  the  Illex  fishery 
moving  toward  full  capitalization  and 
exploitation.  As  a  result,  a  limited  entry 
program  became  necessary  and  was 
implemented  by  a  final  rule  for 
Amendment  5  to  the  FMP  (62  FR  28638, 
May  27,  1997).  However,  due  to 
concerns  that  capacity  might  be 
insufficient  to  fully  exploit  the  annual 
quota  for  this  fishery,  a  5-year  sunset 
provision  was  placed  on  the  Illex 
moratorium  when  it  was  implemented 
in  Amendment  5.  Due  to  this  sunset 
provision,  the  moratorium  on  entry  to 
the  Illex  fishery  was  set  to  expire  in  July 
2002,  but  was  extended  for  one  year  by 
a  final  rule  that  implemented 
Framework  2  to  the  FMP  (67  FR  44392, 
July  2,  2002).  An  additional  one-year 
extension  of  the  moratorium  was 
implemented  by  a  final  rule  that 
implemented  Framework  3  (68  FR 
3198*  May  29,  2003).  The  Council  is 
currently  developing  a  DEIS  through  the 
development  of  Amendment  9  to  the 
FMP.  In  addition  to  the  limited  access 
issue  in  the  Illex  fishery,  the  Council  is 
also  addressing  a  number  of  complex 
issues  in  Amendment  9  including  those 
related  to  gear  impacts  on  essential  fish 


habitat,  bycatch  reduction,  permitting  of 
the  Northwest  Atlantic  Fisheries 
Organization  vessels  to  transit  the  U.S. 
EEZ,  and  the  definition  of  overfishing 
for  Loligo  squid.  The  original  NOI  to 
develop  a  DEIS  for  Amendment  9  was 
published  on  November  29,  2001 ,  (66 
FR  56574)  and  the  Council  held  the 
initial  scoping  meeting  on  December  12, 
2001,  in  Atlantic  City.  NJ.  The  Council 
continued  the  development  of 
Amendment  9  in  2002-2003  and 
submitted  the  DEIS  for  NMFS  approval 
for  public  hearings  in  April  2003.  NMFS 
identified  a  number  of  deficiencies  in 
the  DEIS  for  Amendment  9  at  the  March 
19,  2003,  Council  meeting  held  in  New 
York  City,  NY.  As  a  result  of  those 
deficiencies,  the  Council  was  unable  to 
adopt  the  DEIS  for  Amendment  9.  At  its 
June  25,  2003,  meeting  in  Philadelphia. 
PA,  the  Council  concluded  that  delays 
in  development  of  the  DEIS  for 
Amendment  9  could  result  in  a  hiatus 
in  the  Illex  limited  access  program  if  the 
moratorium  for  the  Illex  fishery  expired 
before  the  final  rule  for  Amendment  9 
is  implemented.  Therefore,  the  Council 
decided  to  develop  Framework  4,  the 
sole  purpose  of  which  is  to  extend  the 
moratorium  on  entry  to  the  Illex  fishery 
while  the  Council  addresses  this  issue 
in  Amendment  9  to  the  FMP.  The 
Council  concluded  that  new  public 
scoping  meetings  are  not  necessary  for 
this  DEIS  because  this  issue  was 
considered  during  the  original 
December  12,  2001,  scoping  meeting 
based  on  the  original  NOI.  Applicable 
comments  from  that  meeting  will  be 
considered  along  with  the  written 
comments  received  on  this  notification ^ 
in  the  preparation  of  the  DEIS  for 
Framework  4. 

The  Council  is  considering  the 
following  alternatives  for  this 
framework  action:  (1)  Extend  the 
moratorium  on  entry  to  the  Illex  fishery 
for  an  additional  5  years  (preferred 
alternative),  (2)  extend  the  moratorium 
on  entry  to  the  Illex  fishery  for  an 
additional  2  years,  (3)  no  action,  and  (4) 
extend  the  moratorium  on  entry  to  the 
Illex  fishery  without  a  sunset  provision. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  14,  2003. 

John  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  03-18343  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Division;  Notice  of  Proposed  Changes 
to  Section  IV  pf  the  Oregon  Field  Office 
Technical  Guide  (FOTG) 


AGENCY 

Conservation 
Department  o 
ACTION:  Notici 
proposed  cha: 
Field  Office 
and  comment 


Natural  Resources 

lervice  (NRCS).  U.S. 
Agriculture, 
of  availability  of 
)  iges  in  the  Oregon  NRCS 
T  jchnical  Guide  for  review 


SUMMARY:  It  is 
Oregon  to  issqe 
practice 
FOTG.  The  re  - 
342,  Critical 
Mulching:  59: 
Waste  Utilization 


the  intention  of  NRCS  in 
revised  conservation 
standards  in  section  IV  of  the 
ised  standards  include: 

Planting;  484, 
Pest  Management;  633, 


/  rea 


DATES:  Comm  snts  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  wri  ing  to  Russell  Hatz, 
Leader  for  Technology,  Natural 
Resources  Coi  servation  Service  (NRCS), 
101  SW  Main,  Suite  1300,  Portland.  OR 
97204;  telephi  ne  number  (503)  414- 
3235;  fax  number  (503)  414-3103. 
Copies  of  thes ;  standards  will  be  made 
available  upoi  i  written  request  to  the 
address  showi  i  above.  You  may  submit 
electronic  reqi  lests  and  comments  to 
russ.hatz@or.  i  sda.gov. 
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INFORMATION:  Section 

Agriculture 
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sions  made  after 
law.  to  NRCS  State 
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the  NRCS  in  Oregon 
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c  es 
ibh 
h 
publ 


regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made. 

Dated:  July  14,  2003. 
Bob  Graham, 

State  Consen'ationist. 

|FR  Doc.  03-18346  Filed  7-17-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agripultural  Marketing  Service 

[Docket  No.  FV03-930-4NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for  Tart 
Cherries  Grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington  and 
Wisconsin,  Marketing  Order  No.  930. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  16.  2003. 

Additional  Information  or  Comments: 
Contact  Valerie  L.  Emmer-Scott, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  Tel:  (202) 
205-2829.  Fax:  (202)  720-8938,  or  E- 
mail:  moah.docketclerk@usda.gov. 

Small  businesses  may  request 
information  on  this  notice  by  contacting 
Jay  Guerber,  Regulatory  Fairness 
Representative,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237: 
Telephone:  (202)  720-2491;  Fax:  (202) 
720-8938,  or  E-mail: 
jay.guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tart  Cherries  Grown  in  the 
States  of  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 


Washington  and  Wisconsin,  Marketing 
Order  No.  930. 

OMB  Number:  0581-01 77. 

Expiration  Date  of  Approval:  February 
29,  2004. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674)  industries  enter  into  marketing 
order  programs.  The  Secret? ry  of 
Agriculture  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  and  to  administer  the  program, 
which  has  operated  since  1996. 

The  tart  cherry  marketing  order 
regulates  the  handling  of  tart  cherries  in 
the  states  of  Michigan.  New  York, 
Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  The  order 
authorizes  volume  regulations  that 
provide  for  a  reserve  pool  in  times  of 
heavy  cherry  supplies.  Other  major 
marketing  order  provisions  not 
currently  in  use  include  minimum  grade 
and  size  regulations  and  authorization 
for  market  research  and  development 
projects,  including  paid  advertising. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Cherry 
Industry  Administrative  Board  (Board), 
the  agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  and  growers  to  submit  certain 
information.  Much  of  this  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  carrying  out 
marketing  decisions. 

The  Board  has  developed  forms  as  a 
means  for  persons  to  file  required 
information  with  the  Board  relating  to 
tart  cherry  inventories,  shipments, 
diversions,  and  other  information 
needed  to  effectively  carry  out  the 
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requirements  of  the  order,  and  their  use 
is  necessary  to  fulfill  the  intent  of  the 
AMAA.  Since  this  order  regulates 
canned  and  frozen  forms  of  tart  cherries, 
reporting  requirements  will  be  in  effect 
all  year.  A  USDA  form  is  used  to  allow 
growers  to  vote  on  amendments  or 
continuance  of  the  marketing  order.  In 
addition,  tart  cherry  growers  and 
handlers  who  are  nominated  by  their 
peers  to  serve  as  representatives  on  the 
Board  must  file  nomination  forms  with 
the  Secretary.  Formal  rulemaking 
amendments  to  the  order  must  be 
approved  in  grower  referenda 
conducted  by  the  Secretary.  In  addition, 
USDA  may  conduct  a  referendum  to 
determine  industry  support  for 
continuation  of  the  order.  Finally, 
handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  comply 
with  the  provisions  of  the  order  if  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  AMAA  as 
expressed  in  the  order,  and  the  rules 
and  regulations  issued  under  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs'  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Board.  Authorized 
Board  employees  and  the  industry  are 
the  primary  users  of  the  information, 
and  AMS  is  the  secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .183  hours  per 
response. 

Respondents:  Tart  cherry  growers  and 
for-profit  businesses  handling  fresh  and 
processed  tart  cherries  produced  in 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and       ^ 
Wisconsin. 

Estimated  Number  of  Respondents: 
943. 

Estimated  Number  of  Responses  per 
Respondent:  4.93. 

Estimated  Total  Annual  Burden  on 
Respondents:  852  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  proposed  collection  of 
the  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 


collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0177  and  the  Tart  Cherry 
Marketing  Order  No.  930,  and  be  mailed 
to  Docket  Clerk,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-0237; 
Telephone:  (202)  205-2829;  Fax:  (202) 
720-8938;  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  USDA  business 
hours  at  14th  and  Independence  Ave., 
SW.,  Washington,  DC,  room  2525-S. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  July  14,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-18193  Filed  7-17-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  Quality  Samples 
Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  Credit 

Corporation  is  extending  the  time  for 

submission  of  proposals  for  the  Fiscal 

Year  2003  Quality  Samples  Program. 

DATES:  Proposals  will  be  accepted  until 

5  p.m.  Eastern  Daylight  Time,  August 

18,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marketing  Operations  Staff,  Foreign 

Agricultural  Service,  U.S.  Department  of 

Agriculture,  Room  4932-S,  STOP  1042, 

1400  Independence  Ave.,  SW., 

Washington,  DC  20250-1042,  (202)  720- 

4327. 

SUPPLEMENTARY  INFORMATION: 

Introduction   - 

On  January  17,  2003,  the  Commodity 
Credit  Corporation  (CCC)  announced  in 
the  Federal  Register  (68  FR  2487)  that 


proposals  were  being  accepted  for 
participation  in  the  Fiscal  Year  (FY) 
2003  Quality  Samples  Program  (QSP). 
Based  on  its  review  of  the  proposals. 
CCC  allocated  approximately  Si. 4 
million  in  funding  in  July  2003.  Because 
approximately  Sl.l  million  of  the  FY 
2003  funds  remain  unallocated,  CCC 
announces  that  it  is  extending  the  time 
period  for  submission  of  proposals  to 
participate  in  the  FY  2003  QSP. 

The  QSP  is  designed  to  encourage  the 
development  and  expansion  of  export 
markets  for  U.S.  agricultural 
commodities  by  assisting  U.S.  entities  in 
providing  commodity  samples  to 
potential  foreign  importers  to  promote  a 
better  understanding  and  appreciation 
for  the  high  quality  of  U.S.  agricultural 
commodities.  All  proposals  will  be 
reviewed  against  the  evaluation  criteria 
contained  herein  and  funds  will  be 
awarded  on  a  competitive  basis. 
Financial  assistance  will  be  made 
available  on  a  reimbursement  basis.  The 
QSP  is  administered  by  the  Foreign 
Agricultural  Service  (FAS). 

Under  the  QSP,  CCC  enters  into 
agreements  with  those  entities  whose 
proposals  have  been  accepted.  The  QSP 
agreement  between  CCC  and  the 
participant  will  include  the  maximum 
amount  of  CCC  funds  that  may  be  used 
to  reimburse  specific  activity  costs  that 
have  been  approved  by  CCC  and  paid  by 
the  QSP  participant.  QSP  participants 
will  be  responsible  for  procuring  (or 
arranging  for  the  procurement  of) 
commodity  samples,  exporting  the 
samples,  and  providing  the  technical 
assistance  necessary  to  facilitate 
successful  use  of  the  samples  by 
importers.  Participants  that  are  funded 
under  this  announcement  may  seek 
reimbursement  for  the  sample  purchase 
price  and  the  costs  of  transporting  the 
samples  domestically  to  the  port  of 
export  and  then  to  the  foreign  port  of 
entry.  Transportation  costs  from  the 
foreign  port,  or  point  of  entry  to  the 
final  destination  will  not  be  eligible  for 
reimbursement.  CCC  will  not  reimburse 
the  costs  incidental  to  purchasing  and 
transporting  samples,  for  example, 
inspection  or  documentation  fees. 
Although  providing  technical  assistance 
is  required  for  all  projects,  CCC  will  not 
reimburse  the  costs  of  providing 
technical  assistance.  A  QSP  participant 
will  be  reimbursed  after  CCC  reviews  its 
reimbursement  claim  and  determines 
that  the  claim  is  complete. 

QSP  agreements  are  subject  to  review 
and  verification  by  the  Foreign 
Agricultural  Service's  Compliance 
Review  Staff.  Upon  request,  a  QSP 
participant  shall  provide  to  CCC  the 
original  documents  which  support  the 
participant's  reimbursement  claims. 
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den/ 


CCC  may 
reimbursement 
supported  by 
Cash  advance^ 
available  to 

This  notice 
notices 


1  conce  ming 


a  claim  for 
if  the  claim  is  not 
adequate  documentation, 
will  not  be  made 
QSP  participant, 
supersedes  any  prior 
the  QSP. 


ajiy 


authorized  under  section 
Charter  Act.  15  U.S.C. 


of  cost-share  assistance 
under  this 


Authority 

The  QSP  is 
5(f)  of  the  CC(: 
714c(f). 

Available  Fu^ds 

$1.1  millio 
may  be  oblige  ted 
announcemer  t 

General  Scop ;  of  QSP  Projects 

QSP  projecl  s  are  the  activities 
undertaken  b;  a  QSP  participant  to 
provide  an<ap  Dropriate  sample  of  a  U.S. 
agricultural  c(  immodity  to  a  foreign 
importer,  or  a  group  of  foreign 
importers,  in  ;  i  given  market.  The 
purpose  of  th(  project  is  to  provide 
information  tc  an  appropriate  target 
audience  rega  rding  the  attributes, 
characteristic!  ,  and  proper  use  of  the 
U.S.  commod  ty  A  QSP  project 
addresses  a  si  igle  market/commodity 
combination,  ^s  a  general  matter,  QSP 
projects  shoul  d  conforpi  to  the 
following  gui(  elines: 

•  Projects  s  lould  benefit  the 
represented  U  S.  industry  and  not  a 
specific  comp  my  or  brand; 

•  Projects  s  lould  develop  a  new 
market  for  a  L  .S.  product,  promote  a 
new  U.S.  proc  uct,  or  promote  a  new  use 
for  a  U.S.  pro(  uct,  rather  than  promote 
the  substitutic  n  of  one  established  U.S. 
product  for  ar  other; 

•  Sample  ci  immodities  provided 
under  a  QSP  p  roject  must  be  in 
sufficient  sup  )ly  and  available  on  a 
commercial  bi  isis; 

•  Each  QSP  project  must  either 
subject  the  commodity  sample  to  further 
processing  or  substantial  transformation 
in  the  importi  ig  country,  or  the  saimple 
must  be  used  n  technical  seminars 
designed  to  d(  monstrate  to  an 
appropriate  ta  rget  audience  the  proper 
preparation  oi  use  of  the  sample  in  the 
creation  of  an  end  product; 

•  Samples  |  irovided  in  a  QSP  project 
shall  not  he  di  rectly  used  as  part  of  a 
retail  promoti  )n  or  supplied  directly  to 
consumers.  Hi  iwever,  the  end  product, 
that  is.  the  pre  duct  resulting  from 
further  proces  sing,  substantial 
transformation,  or  a  technical  seminar, 
may  be  provic  ed  to  end  use  consumers 
to  demonstrati  ( to  importers  consumer 
preference  for  that  end  product;  and 

•  Samples  s  hall  be  in  quantities  less 
than  a  typical  commercial  sale  and 
limited  to  the  imount  sufficient  to 


achieve  the  project  goal  (e.g.,  not  more 
than  a  full  commercial  mill  run  in  the 
destination  country). 

QSP  projects  shall  target  foreign 
importers  and  target  audiences  who: 

•  Have  not  previously  purchased  the 
U.S.  commodity  which  will  be 
transported  under  the  QSP; 

•  Are  unfamiliar  with  the  variety, 
quality  attribute,  or  end-use 
characteristic  of  the  U.S.  commodity 
which  will  be  transported  under  the 
QSP; 

•  Have  been  unsuccessful  in  previous 
attempts  to  import,  process,  and  market 
the  U.S.  commodity  which  will  be 
transported  under  the  QSP  [e.g.,  because 
of  improper  specification,  blending,  or 
formulation;  or  sanitary  or 
phytosemitary  (SPS)  issues); 

•  Are  interested  in  testing  or 
demonstrating  the  benefits  of  the  U.S. 
commodity  which  will  be  transported 
under  the  QSP;  or 

•  Need  technical  assistance  in 
processing  or  using  the  U.S.  commodity 
which  will  be  transported  under  the 
QSP. 

Under  this  announcement,  the 
number  of  projects  per  participant  will 
not  be  limited.  However,  individual 
projects  will  be  limited  to  $75,000  of 
QSP  reimbursement.  Projects  comprised 
of  technical  preparation  seminars,  that 
is,  projects  that  do  not  include  further 
processing  or  substantial 
transformation,  will  be  limited  to 
$15,000  of  QSP  reimbursement  because 
these  projects  require  smaller  samples. 

Proposal  Process 

In  order  to  be  considered  for 
participation  in  the  QSP,  interested 
parties  should  submit  proposals  to  FAS 
as  described  in  this  notice.  QSP  . 
proposals  must  contain  complete 
information  about  the  proposed 
projects.  Applicants  should  follow  the 
application  procedures  contained  in  this 
notice. 

Entities  interested  in  participating  in 
the  QSP  are  not  required  to  submit 
proposals  in  any  specific  format; 
however,  FAS  recommends  that 
proposals  contain,  at  a  minimum,  the 
following: 

(a)  Organizational  information, 
including: 

•  Organization's  name,  address.  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN): 

•  Type  of  organization; 

•  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  A  description  of  the  organization 
and  its  membership; 

•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 


•  A  description  of  the  organization's 
experience  in  implementing  an 
appropriate  trade/technical  a.^oistance 
component; 

fb)  Market  information,  includi^ig: 

•  An  assessment  of  the  market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/volume  and 
market  share  (historic  and  goals)  for 
1999-2004; 

(c)  Project  information,  including: 

•  A  brief  project  title; 

•  Amoun*  of  funding  requested; 

•  A  brief  description  of  the  specific 
market  development  trade  constraint  or 
opportunity  to  be  addressed  by  the 
project,  performance  measures  for  the 
years  2003-2005  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
2002,  the  viability  of  long-term  sales  to 
this  market,  the  goals  of  the  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  description  of  the  activities 
planned  to  address  the  constraint  or 
opportunity,  including  how  the  sample 
will  be  used  in  the  end-use  performance 
trial,  the  attributes  of  the  sample  to  be 
demonstrated  and  their  end-use  benefit, 
and  details  of  the  trade/technical 
servicing  component  (including  who 
will  provide  and  who  will  fund  this 
component); 

•  A  sample  description  [i.e.,  ' 
commodity, xjuantity,  quality,  type,  and 
grade),  including  a  justification  for 
selecting  a  sample  with  such 
characteristics  (this  justification  should 
explain  in  detail  why  the  project  could 
not  be  effective  with  a  smaller  sample); 

•  An  itemized  list  of  all  estimated 
costs  associated  with  the  project  for 
which  reimbursement  will  be  sought; 
and 

•  The  importer's  role  in  the  project 
regarding  handling  and  processing  the 
commodity  sample; 

(d)  Information  indicating  all  funding 
sources  and  amounts  to  be  contributed 
by  each  entity  that  will  supplement 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  governments,  foreign  third 
parties,  CCC,  FAS,  or  other  Federal 
agencies.  Contributed  resources  may 
include  cash,  goods,  and  services. 

Review  Process 

Proposals  will  be  evaluated  by  the 
applicable  FAS  commodity  division. 
The  divisions  will  review  each  proposal 
against  the  factors  described  below. 

The  purpose  of  this  review  is  to 
identify  meritorious  proposals, 
recommend  an  appropriate  fimding 
level  for  each  proposal  based  upon  these 
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factors,  and  submit  the  proposals  and 
funding  recommendations  to  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs. 

FAS  will  use  the  following  criteria  in 
evaluating  proposals: 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  experience 
to  execute  the  proposal; 

•  The  extent  to  which  the  proposal  is 
targeted  to  a  market  in  which  the  United 
States  is  generally  competitive; 

•  The  potential  for  e.xpanding 
commercial  sales  in  the  proposed 
market; 

•  The  nature  of  the  specific  market 
constraint  or  opportunity  involved  and 
how  well  it  is  addressed  by  the 
proposal; 

•  The  extent  to  which  the  importer's 
contribution,  in  terms  of  handling  and 
processing,  enhances  the  potential 
outcome  of  the  project; 

•  The  amount  of  reimbursement 
requested  and  the  organization's 
willingness  to  contribute  resources, 
including  cash  and  goods  and  services 
of  the  U.S.  industry  and  foreign  third 
parties;  and 

•  How  well  the  proposed  technical 
assistance  component  assures  that 
performance  trials  will  effectively 
demonstrate  the  intended  end-use 
benefit. 

Highest  priority  for  funding  under 
this  aimoyncement  will  be  given  to 
meritorious  proposals  which  target 
countries  which  meet  either  of  the 
following  criteria: 

•  Per  capita  income  less  than  $9,265 
(the  ceiling  on  upper  middle  income 
economies  as  determined  by  the  World 
Bank  [World  Development  Indicators 
2001]);  and  population  greater  than  1 
million.  Proposals  may  address  suitable 
regional  groupings,  for  example,  the 
islands  of  the  Caribbean  Basin;  or 

•  U.S.  market  share  of  imports  of  the 
commodity  identified  in  the  proposal  of 
10  percent  or  less. 

Agreements 

Following  approval  of  a  proposal, 
CCC  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  will  incorporate 
the  details  of  each  project  as  approved 
by  FAS.  Each  agreement  will  identify 
terms  and  conditions  pursuant  to  which 
CCC  will  reimburse  certain  costs  of  each 
project.  Agreements  will  also  outline  the 
responsibilities  of  the  participant, 
including,  but  not  limited  to, 
procurement  (or  arranging  for 
procurement)  of  the  commodity  sample 
at  a  fair  market  price,  arranging  for 
transportation  of  the  commodity  sample 
within  the  time  limit  specified  in  the 


agreement  (organizations  should 
endeavor  to  ship  conmiodities  within  6 
months  of  effective  date  of  agreement), 
compliance  with  cargo  preference 
requirements  (shipment  on  United 
States  flag  vessels,  as  required), 
compliance  with  the  Fly  America  Act 
requirements  (shipment  on  United 
States  air  carriers,  as  required),  timely 
and  effective  implementation  of 
technical  assistance,  and  submission  of 
a  written  evaluation  report  within  90 
days  of  expiration  of  the  agreement. 
Evaluation  reports  should  address  all 
performance  measures  which  were 
presented  in  the  proposal. 

Closing  Date  for  Proposals 

To  be  considered  for  participation  in 
the  QSP,  interested  parties  should 
submit,  via  a  commercial  delivery 
service  (including  FedEx,  DHL,  etc.), 
proposals  to:  Director,  Marketing 
Operations  Staff,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture, 
Room  4932-S,  Stop  1042,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250-1042.  All 
proposals  must  be  received  by  5  p.m. 
Eastern  Daylight  Time,  August  18,  2003. 

Dated:  July  11,2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service 
and  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  03-18268  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  3410-1(M> 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  2003/2004 
Technical  Assistance  for  Specialty 
Crops  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Commodity  Credit 
Corporation  has  published  elsewhere  in 
this  issue  a  final  rule  establishing  the 
"Technical  Assistance  for  Specialty 
Crops"  program  to  help  open,  retain, 
and  expand  markets  for  U.S.  specialty 
crops. 

DATES:  Proposals  will  be  accepted 
between  July  18,  2003  and  5  p.m. 
Eastern  Daylight  Time,  August  18,  2003. 
Proposals  will  be  reviewed,  and  funding 
decisions  will  be  made,  as  proposals  are 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  Room  4932-S, 
Stop  1042,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave.. 


SW.,  Washington,  DC  20250-1042,  or 
telephone:  {202)  720-4327. 
SUPPLEMENTARY  INFORMATION:  To  be 
considered  for  participation  in  the 
Technical  Assistance  for  Specialty 
Crops  (TASC)  program,  interested 
parties  should  submit,  via  a  commercial 
delivery  service  (including  FedEx,  DHL, 
etc.),  proposals  to:  Director,  Marketing 
Operations  Staff.  Foreign  Agricultural 
Service.  U.S.  Department  of  Agriculture, 
Room  4932-S,  Stop  1042.  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250^1042.  All 
proposals  must  be  received  by  5  p.m. 
Eastern  Daylight  Time,  August  18,  2003. 
Although  entities  interested  in 
participating  in  the  TASC  program  are 
not  required  to  submit  proposals  in  any 
specific  format,  all  proposals  must 
contain  complete  information  about  the 
proposed  projects  as  described  in  the 
final  rule,  published  elsewhere  in  this 
issue,  that  establishes  the  program. 

Dated:  |uly  11.  2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultu^l  Senice, 

and  Vice  President,  Commodity  Credit 

Corporation. 

|FR  Doc.  03-18267  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Request  for  Revision  and 
Extension  of  Currently  Approved 
Information  Collection — Emergency 
Farm  Loan  Program 

agency:  Farm  Service  Agency,  USDA.  . 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intent  of  Farm 
Service  Agency  (FSA)  to  request  an 
extension  of  currently  approved 
information  collections  used  in  support 
of  FSA's  Emergency  Loan  Program. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  16, 
2003  to  be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Downs,  Senior  Loan  Officer, 
USDA,  Farm  Service  Agency,  Loan 
Making  Division,  1400  Independence 
Avenue,  SW.,  Stop  0522,  Washington, 
DC  20250-0522;  Telephone  (202)  720- 
0599;  e-mail: 
Janet _downs@wdc.  usda  -gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  764,  Emergency  Farm 

Loans. 
OMB  Control  Number:  0560-0159. 
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Expiration 
2004. 


Date  of  Approval:  01/31/ 


Type  ofRei 
Currently 
Collection 


'(  uest:  Extension  of 
Api  )roved  Information 


Abstract:  T  le  information  collected 
under  control  number  0560-0159  is 
needed  for  FS  A  to  effectively  administer 
the  Emergenc ,'  Loan  Program  in 
accordance  w  th  the  requirements  of  7 
CFR  764  as  ai  thorized  by  the 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT).  The 
collected  infoination  is  submitted  to 
the  Agency  loin  official  by  loan 
applicants  and  commercial  lenders  for 
use  in  making  program  eligibility  and 
financial  feasi  bility  determinations  as 
required  by  the  CONACT. 

Estimate  of  Burden:  Public  reporting 
burden  for  thi  >  collection  of  information 
is  estimated  td  average  .77  hours  per 
response. 

Respondenis:  Individual  farmers  and 
commercial  le  nders. 

Estimated  !^  umber  of  Respondents: 
4.961. 

Estimated 
Respondent: 

Estimated 
Respondents: 

Comments 
requirements 
collection  of  i 
for  the  proper 
funttions  of 
whether  the  i 
practical  utility 
Agency's 
the  validity  o 
assumptions 
the  quality, 
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use  of 
electronic, 
technologica 
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comiients 
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mec 


f(. 
an 
Man.  tgement 

IC 


These 
Desk  Officer 
Information 
Office  of 
Washington, 
Downs,  USD/> 
Programs 
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Washington, 
the  informatidn 
obtained  from 
address 
paperwork 
and  included 
approval  of 
All  comments 
of  public  reco  d 


1  je  sought  on  these 
ncluding:  (a)  If  the 
iformation  is  necessary 
performance  of  the 
e  Agency,  including 
Information  will  have 
(b)  the  accuracy  of  the 
of  burden  including 
f  the  methodology  and 
tised,  (c)  ways  to  enhance 
and  clarity  of  the 
collected,  and  (d) 
the  burden  of  the 
iformation  on  those  who 
including  through  the 

automated, 
hanical,  or  other 
collection  techniques  or 
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should  be  sent  to  the 
r  Agriculture,  Office  of 
d  Regulatory  Affairs, 
and  Budget. 
20503  and  to  Janet 
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1  Making  Division,  1400 
Avenue,  SW.,  Stop  0522, 
20250-0522.  Copies  of 
collection  may  be 
Janet  Downs  at  the  above 
regarding 

will  be  summarized 
n  the  request  for  OMB 
information  collection, 
will  also  become  a  matter 


IC 


Cominents 
bu  den 


thj 


Signed  in  Washington,  DC  on  July  10, 
2003. 

James  R.  Little, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  03-18194  Filed  7-17-03;  8:45  am) 
BILUNG  CODE  341(H)5-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Performance 
Reporting  System,  Management 
Evaluation,  Data  Analysis,  and 
Corrective  Action 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  a 
proposed  information  collection.  The 
proposed  collection  would  be  a 
reinstatement  of  a  collection  which  has 
expired.  The  expired  collection  was 
previously  approved  under  OMB  No. 
0584-0010. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  16, 
2003.  ^ 

ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Edward 
Speshock,  Senior  Program  Analyst, 
State  Administration  Branch,  Food 
Stamp  Program,  Food  and  Nutrition 
Service,  U.  S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 


form  and  instruction  should  be  directed 
to  Edward  Speshock,  (703)  305-2383. 
SUPPLEMENTARY  INFORMATION: 

Title:  Performance  Reporting  System, 
Management  Evaluation,  Data  Analysis, 
and  Corrective  Action. 

OMB  Number:  0584-0010. 

Expiration  Date:  Reinstatement 
requested.  • 

Type  of  Request:  Reinstatement,  with 
change,  to  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  purpose  of  the 
Performance  Reporting  System  (PRS)  is 
to  ensure  that  each  State  agency  and 
project  area  is  operating  the  Food  Stamp 
Program  in  accordahce  with  the 
requirements  of  the  Food  Stamp  Act  of 
1977  (the  Act)  (7  U.S.C.  2011,  et  seq.), 
as  amended,  and  corresponding 
program  regulations.  Under  Section  11 
of  the  Act  (7  U.S.C.  2020),  State  agencies 
must  maintain  necessary  records  to 
ascertain  that  the  Food  Stamp  Program 
is  operating  in  compliance  with  the  Act 
and  regulations  and  must  make  these 
records  available  to  the  Food  and 
Nutrition  Service  (FNS)  for  inspection 
and  audit. 

Management  Evaluation  (ME)  Review 
Schedules — Unless  the  State  receives 
approval  for  an  alternative  Management 
Evaluation  revieW^chedule,  each  State 
agency  is  required,  under  7  CFR  part 
275,  to  submit  one  review  schedule 
every  one,  two,  or  three  years, 
depending  on  the  project  area  make-up 
of  the  State. 

Data  Analysis-^Undei  7  CFR  part  275. 
each  State  must  establish  a  system  for 
analysis  and  evaluation  of  all  data 
available  to  the  State.  Data  analysis  and 
evaluation  is  an  ongoing  process  that 
facilitates  the  development  of  effective 
and  prompt  corrective  action. 

Corrective  Action  Plans — Under  7 
CFR  part  275,  State  agencies  must 
prepare  a  corrective  action  plan  (CAP) 
addressing  identified  deficiencies.  The 
State  agencies  must  develop  a  system 
for  monitoring  and  evaluating  corrective 
action  and  submit  CAP  updates,  as 
necessary. 

Affected  Public:  State  agencies. 

Estimated  Number  of  Respondents:  52 
State  agencies,  Guam  and  the  Virgin 
Islands. 

Number  of  responses  per  respondent: 
1.0. 

Estimated  total  annual  responses:  54. 

Hours  per  response:  7.5. 

Number  of  record  keepers:  405. 

Estimated  annual  hours  per  record 
keepers:  54. 

Estimated  annual  record  keeping 
burden:  27  hours. 

Total  annual  reporting  and  record 
keeping  burcjens:  432. 
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Dated:  July  11.2003. 
Roberto  Salazar,  ' 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-18240  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  3410-30-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Dixie  National  Forest,  Utah,  Duck 
Creek  Fuels  Treatment  Analysis 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EI^  to  implement  fuels 
treatments  in  me  Duck  Creek  area, 
within  the  Cedar  City  Ranger  District, 
Dixie  National  Forest,  Utah.  A  Notice  of 
Intent  for  this  project  was  published  in 
the  Federal  Register  May  23,  2002.  This 
Notice  of  Intent  is  a  revision  to  change 
the  dates  of  the  EIS  and  minor 
corrections  of  acreages.  The  agency 
gives  notice  of  the  full  environmental 
analysis  and  decision-making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  may 
become  aware  of  how  they  can 
participate  in  the  process  and  contribute 
to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  within 
thirty  days  after  publication  of  this 
Notice  Of  Intent  in  the  Federal  Register. 
The  draft  environmental  impact 
statement  is  expected  in  September, 
2003.  The  final  environmental  impact 
statement  is  expected  in  December, 
2003. 

ADDRESSES:  Send  written  comments  to: 
Duck  Creek  Fuels  Treatment  Analysis 
Coordinator,  Cedar  City  Ranger  District, 
Dixie  National  Forest,  1789 
Wedgewood,  Cedar  City,  Utah  84720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duck  Creek  Fuels  Treatment  Analysis 
Coordinator,  Cfcdar  City  Ranger  District, 
Dixie  National  Forest,  1789 
Wedgewood,  P.O.  Box  627,  Cedar  City, 
Utah  84720. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  treatments  will  implement 
direction  in  the  National  Fire  Plan,  a 
USDA/USDI  effort  to  reduce  impacts  of 
wildfires  on  people  and  resources.  In 
August,  2000  President  Clinton  directed 
the  Secretaries  of  Agriculture  and 
Interior  to  reduce  the  impacts  of 
wildland  fires  on  rural  communities. 
The  Secretaries  subsequently  developed 
the  National  Fire  Plan.  This  direction 
was  followed  by  congressionally- 


approved  plans  that  funded  "hazardous 
fuel  reduction"  near  urban  interface 
areas. 

The  National  Fire  Plan  directs  Federal 
agencies  within  USDA/USDI  to  engage 
states  and  local  communities  in 
reducing  forest  fuels,  using  a  variety  of 
fuel  reduction  treatments  (mechanical, 
prescribed  fire  and  intensive  manual 
treatment).  Hazardous  fuel  reduction  is 
a  critical  investment  necessary  to  reduce 
fire  risk  and  fire  suppression  costs  into 
the  future  and  is  focused  on  areas  near 
communities  and  interface  areas  that  the 
States  have  judged  to  be  in  harm's  way 
of  a  wildfire. 

The  analysis  area  of  25,741  acres  of 
National  Forest  System  lands  is  located 
thirty  miles  east  of  Cedar  City,  Utah. 
The  analysis  area  includes  six  tracts  of 
private  lands  which  are  surrounded  by 
National  Forest  lands.  The  tracts  are 
subdivided  into  residential  lots  and 
contain  an  estimated  1,900  homes  and 
10  businesses., The  specific  subdivisions 
are  as  follows: 


SulxJivision 


Legal  location 

(approximate) 

Salt  Lake  Base 

Meridian 


1 .  Meadow  View  T38S  R7W  Sec  6. 
Heights. 

2.  Mirror  Lake  T38S  R7W  Sec  5,  8. 

3.  Movie  Ranch T38S  R7W  Sec  7. 

4.  Movie  Ranch  T38S  R7W  Sec  7. 
South. 

5.  Color  Country  T38S  R7W  Sec  8,  17. 

6.  Timber  Trails T38S  R7W  Sec  7,  17, 

18. 

7.  Ponderosa  Villa    ...    tssS  R7W  Sec  16. 

8.  Strawberry  Valley       T38S  R7W  Sec  20, 

21. 

9.  Swains  Creek  T38S  R7W  Sec  26,  2. 

10.  Blackman  Hill T38S  R7W  Sec  26, 

27. 

1 1 .  Harris  Springs T38S  R7W  Sec  26. 

12.  Swains  Creek  T38S  R7W  Sec  33. 
Pines.  34. 

13.  Ponderosa  Ranch     T38S  R7W  Sec  24; 

T38SR6WSec  19 

14.  Zion  View  Mtn  138S  R8W  Sec  2. 
Estates. 

15.  Duck  Creek  Pines     T38S  R7W  Sec  7. 

The  private  lands  were  designated  an 
"urban  interface  community  at  risk  from 
wildfires  on  National  Forest  lands"  by 
the  Chief  of  the  Forest  Service  (Federal 
Register  /  Vol.  66,  No.  160  /  Friday. 
August  17,  2001  /  Notices).  This 
designation  meant  that  Federal  funds 
from  the  National  Fire  Plan  could  be 
spent  to  reduce  fuels  on  National  Forest 
lands  adjacent  to  the  private  lands. 

Historic  prevention  and  suppression 
of  wildfire  has  resulted  in  ever- 
increasing  accumulations  of  forest  fuels. 
These  buildups  of  forest  fuels  increase 
the  risk  of  high  intensity  fires  to  the 
National  Forest  and  to  large  private 


subdivisions  within  the  forest  boundary. 
The  extensive  development  and  high 
recreation  use  have  also  increased  the 
threat  of  human-caused  fires.  A  high 
intensity  fire  occurring  within  this  area 
would  cause  significant  damage  to 
property  and  natural  resources. 
Reducing  the  risk  of  wildfires  in  these 
eu^eas  would  provide  the  best 
opportunity  to  protect  National  Forest 
lands  and  adjacent  private  properties. 
The  Forest  Service  has  determined  that 
the  fuels  treatment  objectives  will  be 
met  without  harvesting  trees  over  nine 
inches  in  diameter. 

Purpose  and  Need  for  Action.  The 
purpose  of  this  project  is  to  mbdif\' 
existing,  high  fuel  loads  that  influence 
fire  behavior  in  National  Forest  lands 
adjacent  to  private  lands  in  the  Duck 
Creek  area.  There  is  a  need  to  reduce 
minute,  hour,  ten-hour  and  hundred- 
hour  fuels  adjacent  to  private  property 
and  in  the  defensible  fire  space  zone. 
There  is  a  need  to  change  the  structure 
and  composition  of  the  fuels  throughout 
the  project  area,  especially  in  aspen- 
dominated  sites.  There  is  a  need  to 
change  the  characteristics  of  the 
residual  trees  by  removing  ladder  fuels 
from  the  ground  to  eight  feet  high. 
Changing  these  fuels  characteristics  and 
reducing  the  fuel  loads  would  help 
reduce  the  risk  of  property  damage  and 
allow  sufficient  time  for  firefighters  to 
directly  attack  and  control  a  wildfire 
before  housing  and  other  developments 
are  threatened  or  destroyed.  The  fuel 
elements  that  need  to  be  treated  are  as 
follows: 

Element  1 — Ground  Fuels  Reduction. 
Current  fuel  loads  adjacent  to  private 
lands  range  from  20-50  tons  per  acre. 
The  desired  condition  of  the  area 
immediately  surrounding  the 
subdivisions,  Defensible  Fire  Space 
(DFS),  is  to  have  fuel  loads  reduced  to 
5-10  tons  per  acre,  a  level  that  would 
not  sustain  a  high  intensity  wildfire. 

The  current  fuel  loads  range  from  20- 
50  tons  per  acre  in  the  general  forest 
area  outside  of  the  DFS.  Reducing  the 
fuel  loads  in  the  general  forest  area  to 
10-15  tons  per  acre  would  slow  the 
spread  of  fire  and  would  reduce  the 
potential  for  a  fire  to  spread  into  the 
crowns  of  the  trees. 

Element  2 — Ladder  Fuels  Reduction. 
Lower  branches  and  small  trees 
currently  extend  from  the  ground 
upward,  creating  the  ladder  a  fire  would 
climb  to  reach  higher  crowns.  Ladder 
fuels  have  increased  dramatically  as 
ponderosa  pine  trees  with  small  crowns 
and  few  lower  branches  have  been 
replaced  by  fir  and  spruce  that  have 
large  crowns  and  branches  extending  to 
the  ground.  Fire  suppression  has  also 
resulted  in  a  dense  Understory  of  young 
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Forest  lands  south  and  west  of  the 
private  subdivisions.  Spruce/fir  stands 
have  major  components  of  Engelmann 
spruce  and  subaJpine  fir  with  minor 
components  of  ponderosa  pine, 
Colorado  blue  spruce,  Douglas-fir  and 
white  fir.  Fuel  loads  will  be  reduced  by 
cutting  subalpine  fir,  white  fir  and 
Douglas-fir  under  nine  inches  in 
diameter.  Engelmann  spruce,  Colorado 
blue  spruce  and  ponderosa  pine  trees 
under  nine  inches  in  diameter  will  be 
retained  in  this  area  in  order  to  maintain 
a  spruce  component  into  the  future. 
Limbs,  existing  ground  fuels  and  slash 
will  be  disposed  of  by  piling/burning  or 
chipping. 

4.  Aspen  treatments.  Regenerate  and 
maintain  stands  dominated  by  aspen  in 
approximately  2,366  acres  of  National 
Forest  lands  south  and  west  of  the 
private  subdivisions  by  cutting 
Engelmann  spruce,  Colorado  blue 
spruce,  subalpine  fir  and  white  fir  trees 
under  nine  inches  in  diameter  and 
underbuming  fuels.  Slash  will  be  pulled 
away  from  mature  (over  18"  diameter) 
ponderosa  pine  and  Douglas-fir  trees  to 
provide  partial  protection  from 
prescribed  fire.  Aspen,  a  short-lived 
species  that  acts  to  slow  the  spread  of 
wildfire,  requires  periodic  disturbance 
to  induce  new  growth.  Underbuming 
will  result  in  stimulating  and 
regenerating  the  aspen.  A  prescribed  fire 
plan  will  be  developed  prior  to 
underbuming.  The  plan  will  outline 
appropriate  burning  conditions  and  fire 
control  methods  to  be  implemented  to 
insure  the  prescribed  fire  is  confined  to 
the  area  to  be  treated. 

Fuels  and  slash  piling  may  be  done  by 
machine,  except  where  Forest  Plan 
standards  for  soils  or  slope  dictate 
otherwise.  Piles  will  be  burned.  The 
transportation  system  required  to  treat 
or  remove  fuels  is  in  place.  No  new 
roads  would  be  constructed  with  this 
project.  Riparian  areas  along  perennial 
streams  would  be  protected  with  a  300- 
foot  no-treatment  buffer  along  the  edges. 
Riparian  areas  along  ephemeral  streams 
would  be  thinned,  but  piling  and 
burning  would  occur  at  least  50  feet 
away  from  the  channel.  No  treatment 
would  occur  within  100  feet  of  springs 
in  order  to  protect  water  sources,  soils 
that  are  wet  and  sensitive  to 
compaction,  and  riparian  habitat.  The 
project  will  he  implemented  in 
accordance  with  direction  in  the  Dixie 
National  Forest  Land  and  Resource 
Management  Plan. 

Possible  Alternatives:  Three  or  more 
alternatives  will  be  considered  in  the 
analysis. 

No  action.  Under  this  alternative,  the 
proposed  fuels  treatjuents  will  not  be 
completed.  The  current  forest  fuels 


conditions  would  not  be  substantially 
changed  and  natural  processes  would 
continue.  This  alternative  will  be  fully 
evaluated  and  described. 

Proposed  Action  (as  described  above). 

Additional  Alternatives — Additional 
alternatives  may  be  developed  in 
response  to  issues  and  resource 
conditions  evaluated  through  the 
analysis. 

Responsible  Official:  The  responsible 
official  for  this  EIS  and  the  Record  of 
Decision  is:  Robert  A.  Russell,  Forest 
Supervisor,  Dixie  National  Forest,  1789 
Wedgewood.  PO  Box  627,  Cedar  City, 
Utah  84720-0627;  FAX:  (435)  865-3791. 

Nature  of  Decision  To  Be  Made:  The 
Responsible  Official  will  decide 
whether  forest  fuels  treatment  would  be 
conducted  to  reduce  risks  from  wildfires 
to  the  National  Forest  and  to  private 
lands  held  within  the  National  Forest; 
and.  if  so,  what  extent  and  types  of 
treatments  should  be  done. 

Scoping  Process:  Public  participation 
was  initiated  through  scoping  in 
October,  2001.  A  scoping  notice  was 
sent  to  2,796  individuals  cind 
organizations  who  are  potentially 
affected  parties  and  those  currently  on 
the  Dixie  National  Forest  mailing  list 
that  have  expressed  interest  in  natural 
resource  projects.  Two  public  meetings 
were  held  (October  27,  November  1). 
Comments  and  issues  were  received  in 
response  to  these  public  contacts. 

Scoping  will  continue.  Public 
participation  is  especially  important 
during  scoping  and  review  of  the  draft 
EIS.  Individuals,  organizations,  federal, 
state,  and  local  agencies  who  are 
interested  in  or  affected  by  the  decision 
are  invited  to  participate  in  the  scoping 
process.  This  information  will  be  used 
in  the  preparation  of  the  draft  EIS. 

Preliminary  Issues.  The  following 
issues  were  identified  through  public 
scoping  and  internal  resoiuce  analyses: 

1 .  The  proposed  fuels  treatments 
would  reduce  travel  corridors  for  big 
game  (e.g.  elk  and  deer)  and  birds  and 
small  mammals  (e.g.  turkey,  grouse,  red 
squirrels  and  flying  squirrels)  by 
substantially  fragmenting  habitat 
throughout  the  project  area. 

2.  The  proposed  fuels  treatments 
would  remove  understory  trees  and 
limbs,  which  are  used  by  juvenile 
goshawks  within  nest  areas  and 
flammulated  owls  as  roosting  habitat. 

3.  The  proposed  fuels  treatments 
would  create  openings  in  the  forest  and 
increase  sight  distance  from  the  homes 
within  the  subdivision  into  the  forest. 
This  would  change  the  visuals/ 
aesthetics  of  the  area  by  reducing  or 
eliminating  the  "vegetative  screening" 
that  many  residents  value. 
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4.  Older  stands  of  aspen  would  be 
regenerated  and  replaced  by  younger 
stands  of  aspen,  reducing  and/or 
changing  the  aesthetic  vaJue  of  these 
stands.  Older  trees  with  large,  white 
boles  would  be  replaced  by  thickets  of 
seedlings  and  saplings  in  the  short  term. 
Fall  color  viewing  would  also  be 
impacted. 

5.  The  proposed  fuels  treatments 
would  remove  young  trees  and 
seedlings  from  the  spruce/fir  stands, 
resulting  in  the  eventual  loss  of  the 
timber  stand  due  to  lack  of  regeneration. 

6.  The  proposed  fuels  treatments  are 
too  costly  to  implement. 

7.  The  proposed  fuels  treatment 
would  reduce  or  eliminate  understory 
vegetation  that  serves  as  a  barrier  to  off- 
road  motorized  vehicles,  especially  by 
ATV's  (All  Terrain  Vehicles). 

Comments  Requested.  Comments  will 
continue  to  be  received  and  considered 
throughout  the  analysis  process. 
Comments  received  in  response  to  this 
notice  and  through  scoping,  including 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  of  this  proposed  action 
and  will  be  available  for  public 
inspection.  Comments  submitted 
anonjmiously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  parts  215  or  217. 
Additionally,  pursuant  to  7  CFR  1.27(d). 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  draft  EIS  is 
expected  to  be  filed  with  the  EPA 
(Environmental  Protection  Agency)  and 
to  be  available  for  public  review.  At  that 
time  the  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
for  the  draft  environmental  impact 
statement  will  be  forty-five  days  from 
the  date  the  EPA's  notice  of  availability 


appears  in  the  Federal  Register. 
Comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  4j^CFR  1503.3  in  addressing 
these  points). 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
enviroiunental  objections  that  could 
have  been  raised  at  the  draft 
enviroimiental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
v.  Model,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  the  time  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  about  the  proposed  action, 
comments  on  the  draft  enviroimiental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 


decision  regarding  the  proposal.  The 
Responsible  Official  will  document  the 
decision  and  rationale  for  the  decision 
in  a  Record  of  Decision.  The  final  EIS 
is  scheduled  for  completion  in  January, 
2003.  The  decision  will  be  subject  to 
review  under  Forest  Service  Appeal 
Regulations. 

Dated:  July  8.  2003. 
Robert  A.  Russell, 

Forest  Supervisor,  Dixie  National  Forest. 
|FR  Doc.  03-18176  Filed  7-17-03;  8;45  am) 
BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS). 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  cominent. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  three  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG.  The  revised 
standards  are:  Critical  Area  Planting 
(342),  Stmcture  for  Water  Control  (587). 
and  Terrace  (600).  These  practices  may 
be  used  in  conservation  systems  that 
treat  highly  erodible  land  and/or 
wetlands. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 
ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darrell.brown@in.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty.  317-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1 996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law. 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
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and  a  final 
of  changes  will  be  made. 

2003. 

a  'ionist.  Indianapolis,  Indiana, 
i  347  Filed  7-17-03;  8:45  am] 


DEPARTMErfT  OF  AGRICULTURE 
Rural  Utilities  Service 
Broadband  Pilot  Grant  Program 

AGENCY:  Rurajl  Utilities  Service,  USDA. 
ACTION:  Notic  a. 


SUMMARY:  Th  !  Rural  Utilities  Service 
(RUS)  is  annc  uncing  the  process  by 
which  Fiscal  Veai  2003  funding  of  its 
pilot  grant  pr  )gram  for  the  provision  of 
broadband  trj  nsmission  service  in  rural 
America  will  je  made  available.  For 
Fiscal  Year  2(  i03,  SIO  million  in  grants 
will  be  made  available  through  the 
further  fundi 


competition 
to  provide 
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connectivitv" 
oriented 
rural,  econonji 
communities 
deployment 
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FOR  FURTHER 

Roberta  D.  Pui-cell 
Administratoi 
Program,  Ruri  1 
Department  o 
Independenc« 
1590.  Room  4056 
20250-1590 
720-9554 


facs 
SUPPLEMENTAI  Y 
2002,  RUS  pub 
Availability 
Register  at  6 
"community- 
pilot  grant 


g  of  the  national 
announced  on  July  8.  2002, 
br(  ladband  transmission 
'  community-oriented 
basis.  The  community- 
coni^ectivity  approach  targets 
ically-challenged 
and  offers  a  means  for  the 
broadband  transmission 
schools,  libraries, 
centers,  health  care  providers, 
agencies,  public  safety 
as  well  as  residents  and 

all-encompassing 
(  oncept  will  give  small, 
commui  lities  a  chance  to  benefit 
advajicod  technologies  that  are 
ster  economic  growth, 
y  education  and  health 
pportui^ities,  and  increase  and 
c  safetv  efforts. 


grant  applicants  will 
later  than  September  15. 


I  »4F0RMATI0N  CONTACT: 
Assistant 
Telecommunications 
Utilities  Service,  U.S. 
Agriculture,  1400 
Avenue,  SW.,  STOP 
Washington,  DC 
'  "elephone  number  (202) 
imile  (202)  720-0810. 

information:  On  July  8, 
lished  a  Notice  of  Funds 
(l^OFA)  in  the  Federal 
FR  45079  announcing  its 
)riented  connectivity" 
pn  igram  for  the  provision  of 


broadband  transmission  service  in  rural 
America.  Twenty  million  dollars  in 
grant  authority  was  made  available  to 
deploy  broadband  infrastructure  to 
extremely  rural,  lower  income 
communities  on  a  "community-oriented 
connectivity"  basis.  The  "community- 
oriented  connectivity"  concept 
integrates  the  deployment  of  broadband 
infrastructure  with  the  practical, 
everyday  uses  and  applications  of  the 
facilities.  This  broadband  access  is 
intended  to  promote  economic 
development  and  provide  enhanced 
educational  and  health  care 
opportunities.  RUS  provided  financial 
assistance  to  eligible  entities  that  were 
proposing  to  deploy  broadband 
transmission  service  in  rural ' 
communities  where  such  service  did  not 
currently  exist  and  who  would  connect 
the  critical  community  facilities 
including  the  local  schools,  libraries, 
hospitals,  police,  fire,  and  rescue 
services  and  who  would  operate  a 
community  center  that  provides  tree 
and  open  access  to  residents. 

In  response  to  this  NOFA,  RUS 
received  more  than  300  applications 
totaling  more  than  $185  million  in 
funding  requests.  As  part  of  a  national 
competition,  RUS  reviewed  the 
applications  for  eligibility  and  scored 
the  applications  according  to  the 
rurality  of  the  project,  the  economic 
need  of  the  project  service  area,  and  the 
community  benefits  to  be  derived  from 
the  proposed  service.  On  May  16,  2003, 
Secretary  of  Agriculture,  Ann  Veneman, 
announced  the  40  highest  scoring  grants 
totafing  820,184,642.  This 
announcement  fully  utilized  RUS'  2002 
appropriation. 

Due  to  the  overwhelming  response  to 
the  July  8,  2002,  NOFA.  RUS  has 
eligible  applications  on  hand  totaling 
more  than  the  $10  million  appropriation 
received  for  Fiscal  Year  2003.  To 
eliminate  the  need  for  fully  eligible 
applicants  to  resubmit  applications  for 
Fiscal  Year  2003,  RUS  will  utilize  its 
2003  appropriation  by  funding  eligible 
projects  submitted  in  accordance  with 
the  July  8.  2002  NOFA.  Announcement 
of  the  2003  appropriation  grant  awaras 
will  be  made  no  later  than  September 
15,  2003. 

Dated:  |une  25.  2003. 
Hilda  Gay  Legg. 

Administrator.  Rural  Utilities  Ser\nce. 

|FR  Doc.  03-18191  Filed  7-17-03;  8:45  am] 

BILLING  CODE  3410-1S-P 


DEPARTMENT  OF  AGRICULTURE   . 

Rural  UHIities  Service 

Public  Television  Station  Digital 
Transition  Grant  Program 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  funds  availability. 

summary:  The  Rural  Utilities  Service 
(RUS)  announces  a  new  grant  program 
to  finance  the  conversion  of  television 
services  from  analog  to  digital 
broadcasting  for  public  television 
stations  serving  rural  areas.  For  Fiscal 
Year  2003,  $15  million  in  grants  will  be 
made  available  through  a  national 
competition  to  enable  public  television 
stations  which  serve  substantial  rural 
populations  to  continue  serving  their 
coverage  areas. 

DATES:  Applications  for  grants  will  be 
accepted  as  of  the  date  of  this  notice 
through  September  16,  2003.  All 
applications  must  be  delivered  to  RUS 
or  bear  postmark  no  later  than 
September  16,  2003.  Comments 
regarding  the  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  must  be  received  on  or 
before  September  16,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Applications  shall  be 
submitted  to  Roberta  D.  Purcell, 
Assistant  Administrator, 
Telecommunications  Program,  Rural 
Utilities  Service,  USDA,  STOP  1590, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  STOP 
1590,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1590, 
Telephone  (202)  720-9554,  Facsimile 
(202) 720-0810. 
SUPPLEMENTARY  INFORMATION: 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  RUS  invites  comments  on 
this  information  collection  for  which 
RUS  intends  to  request  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  These  requirements  are  pending 
emergency  clearance  by  OMB. 

Comments  on  this  notice  must  be 
received  by  September  16,  2003. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
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the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  autpmated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service.  U.S.  Department 
of  Agriculture,  1400  Independence  Ave., 
SW.,  Stop  1522,  Room  4034  South 
Building,  Washington,  DC  20250-1522. 

Title:  Public  Television  Station  Digital 
Transition  Grant  Program. 

Type  of  Request:  New  collection. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  21  hours  per 
response. 

Respondents:  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  1.12. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,168  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078. 

All  responses  to-this  information 
collection  and  recordkeeping  notice  will 
be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

General  Information 

As  part  of  the  nation's  evolution  to 
digital  television,  the  Federal 
Communications  Commission  has 
ordered  all  television  broadcasters  to 
initiate  the  broadcast  of  a  digital 
television  signal  by  May  1,  2003,  and  to 
cease  analog  television  broadcasts  On 
December  31,  2006.  About  half  of  the 
nation's  357  public  television  stations 
did  not  meet  the  deadline  to  initiate 
digital  broadcasting,  and  have  received 
extensions  to  as  late  as  May  1,  2004,  to 
do  so. 

The  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Bill, 
2003,- authorized  $51,941,000  for  the 
Distance  Learning  and  Telemedidine 
program.  The  Committee 
Recommendations  specify  that  of  the 
funds  provided  for  Distance  Learning 
and  Telemedicine,  $15,000,000  should 
be  made  available  in  grants  for  public 


broadcasting  systems  to  meet  this  goal. 
The  Committee  further  recognizes  that 
these  stations  will  have  considerable 
financial  difficulty  in  meeting  that 
deadline. 

Public  television  stations  rely  largely 
on  community  financial  support  to 
operate.  In  many  rural  areas  the  cost  of 
the  transition  to  digital  broadcasting 
may  exceed  community  resources.  Since 
rural  communities  depend  on  public 
television  stations  for  services  ranging 
from  educational  course  content  in  their 
schools  to  local  news,  weather,  and 
agricultural  reports,  any  disruption  of 
public  television  broadcasting  would  be 
detrimental. 

Initiating  a  digital  broadcast  requires 
the  installation  of  a  new  antenna, 
transmitter  or  translator,  and  new  digital 
program  management  facilities 
consisting  of  processing  and  storage 
systems.  Public  television  stations  use  a 
combination  of  transmitters  and 
translators  to  serve  the  rural  public.  If 
the  public  television  station  is  to 
perform  program  origination  functions, 
as  most  do,  digital  cameras,  editing  and 
mastering  systems  are  required.  A  new 
studio-to-tower  site  commimications 
link  may  be  required  to  transport  the 
digital  broadcast  signal  to  each 
transmitter  and  translator.  The 
capability  to  broadcast  some 
programming  in  a  high  definition 
television  format  is  inherent  in  the 
digital  television  standard,  and  this  can 
require  additional  facilities  at  the 
studio.  These  are  the  new  components 
of  the  digital  transition. 

In  designing  the  national  competition 
for  the  distribution  of  these  grant  funds, 
priority  is  given  to  public  television 
stations  serving  the  areas  that  would  be 
most  unable  to  fund  the  digital 
transition  without  a  grant.  The  largest 
sources  of  funding  for  public  television 
stations  are  public  membership  and 
business  contributions.  In  rural  areas, 
lower  population  density  reduces  the 
field  of  membership,  and  rural  areas 
have  fewer  businesses  per  capita  than 
urban  and  suburban  areas.  Therefore, 
rurality  is  a  primary  predictor  of  the 
need  for  grant  funding  for  a  public 
television  station's  digital  transition.  In 
addition,  some  rural  areas  have  per 
capita  income  levels  that  are  lower  than 
the  national  average,  and  public 
television  stations  covering  these  areas 
in  particular  are  likely  to  have  difficulty 
funding  the  digital  transition.  As  a 
result,  the  consideration  of  the  per 
capita  income  of  a  public  television 
station's  coverage  area  is  a  secondary 
predictor  of  the  need  for  grant  funding. 
Finally,  some  public  television  stations 
may  have,  or  may  meet  in  their 
communities,  critical  needs,  and  a  third 


scoring  factor  for  critical  need  will 
account  for  conditions  that  make  these 
public  television  stations  less  likely  to 
accomplish  the  digital  transition 
without  a  grant. 

Definitions 

As  used  in  this  notice: 

Consortium  means  a  combination  or 
group  of  public  television  stations. 

Digital  television,  or  DTV,  means  a 
new  television  system  which  will 
replace  the  current  analog  system, 
which  was  designed  by  and  is  referred 
to  as  the  National  Television  Standards 
Committee,  or  NTSC,  system.  The 
standard  for  digital  television  was 
adopted  by  the  Federal  Communications 
Commission  on  December  24,  1996. 
after  being  developed  by  the  Advanced 
Television  Standards  Committee,  or 
ATSC. 

Digital  television  coverage  area  means 
the  geographic  area  that  will  be  covered 
by  a  public  television  station  after  its 
digital  transition.  This  shall  be  defined 
using  the  Irregular  Terrain  Model 
(Longley-Rice  model)  developed  by  and 
available  from  the  National 
Telecommunications  and  Information 
Administration  at  http:// 
elbert.its.bldrdoc.gov/itm.html.  For 
translators  only,  an  applicant  may 
define  the  digital  television  coverage 
area  using  an  alternative  means,  which 
must  be  explained  fully  in  the 
application  and  is  subject  to  acceptance 
by  the  RUS. 

Digital  transition  means  a  conversion 
from  analog  television  broadcasting  to 
digital  television  broadcasting.  To 
perform  the  digital  transition  according 
to  Federal  Communications 
Commission  rules,  a  broadcaster  must 
initiate  digital  television  broadcasting 
while  continuing  to  operate  analog 
television  broadcasting,  to  enable 
viewers  time  to  acquire  digital 
television  reception  capability,  and 
subsequently  discontinue  analog 
television  broadcasting. 

Distance  learning  means  a  digital 
public  television  broadcast  from  one 
area,  whether  rural  or  not,  to  a  school, 
library,  home,  or  other  end-user  site 
located  in  a  rural  area,  for  the  purpose 
of  providing  educational  and  cultural 
programming. 

High  definition  television,  or  HDTV, 
means  an  enhanced  television  service 
which  is  authorized  by  the  Federal 
Communications  Commission  as  part  of 
the  digital  television  standard. 

Public  television  station  means  a 
television  broadcast  station,  which 
(1)(A)  under  the  rules  and  regulations  of 
the  Federal  Communications 
Commission  in  effect  on  November  2, 
1978,  is  eligible  to  be  licensed  as  a 
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noncommerc  ial  educational  broadcast 
station  and  vhich  is  owned  and 
operated  by  i  public  agency  or  nonprofit 
privatT  founc  ation,  corporation,  or 
association,  (  r  (B)  is  owned  and 


operated  by  i 


municipality  and  which 


transmits  onl/  noncommercial  programs 
for  educatior  purposes,  and  which  (2) 
qualifies  for  :  'ederal  funding  under 
section  396(1( )  of  the  Public 
Broadcasting  Act  of  1967.  Public 
television  station  facilities,  for  the 
purposes  oft  lis  Notice,  include 
associated  te  evision  translators  and 
studio-to-trai  smitter/translator 
communicatians  links. 


Rural  area 
United  States 
area. 

Rural  Utiliiies 
agency  of  the  United 
of  Agricultur ; 
Public  Televi  s 
Transition  Gi  ant 
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Maximum  Amounts  of  Grants 

Grants  shall  be  limited  in  amount  to 
$2  million  where  the  applicant  is  an 
individual  public  television  station. 
Where  the  applicant  is  a  consortium  of 
public  television  stations,  the  grant  limit 
is  the  total  of  $2  million  for  the  first 
station  plus  $1  million  for  each       '^ 
additional  public  television  station  in 
the  consortium,  up  to  a  maximum  of  $5 
million.  Only  one  grant  will  be  made  to 
a  public  television  station  or 
consortium. 

Eligible  Purposes  of  Grants 

(a)  Digital  transmitters  and  translators, 
including  all  facilities  required  to    - 
initiate  DTV  broadcasting.  All  broadcast 
facilities  acquired  with  grant  funds  shall 
be  capable  of  delivering  DTV 
programming  and  HDTV  programming, 
at  both  the  interim  and  final  chann^ 
and  power  authorizations. 

(b)  To  be  an  eligible  grant  purpose,  an 
expenditure  must  be  made  after  the 
application  deadline^ecified 
elsewhere  in  this  Notice.  Expenditures 
made  prior  to  this  deadline  are  not 
eligible  for  funding. 

(c)  Facilities  for  which  other  grant 
funding  has  been  approved  are  not 
eligible  for  funding  under  this  program. ' 

Ineligible  Purposes 

Grant  funds  shall  not  be  used  to  fund 
ongoing  operations  or  for  facilities  that 
will  not  be  owned  by  the  applicant, 
except  for  leased  facilities  as  provided 
above.  Costs  of  salarjes,  wages,  and 
employee  benefits  of  public  television 
station  personnel  are  not  eligible  for 
funding  under  this  program. 

Scoring  Criteria  for  the  Grant 
Competition 

Grants  will  be  tested  for  applicant  and 
project  eligibility,  and  all  applications 
found  to  be  eligible  will  be  scored.  Each 
grant  will  be  scored  in  three  categories: 
the  rurality  of  the  applicant's  digital 
television  coverage  area,  the  average  per 
capita  income  of  the  applicant's  digital 
television  coverage  area,  and  critical 
need. 

(a)  Rurality  is  a  measure  of  the  rural 
character  of  the  applicant's  digit^ 
television  coverage  area.  Points  are 
scored  through  a  two-step  evaluation,  as 
follows: 

(1)  If  the  total  population  in  the 
applicant's  digital  television  coverage 
area  is  less  than  100,000.  the  application 
receives  50  points; 

(2)  If  the  total  population  in  the 
applicant's  digital  television  coverage 
area  is  100,000  or  more,  points  are 
scored  based  on  the  applicant's  rural 
ratio.  The  rural  ratio  is  the  ratio  of  the 
rural  population  covered  by  a  public 


television  station's  digital  television 
coverage  area  to  the  total  population 
covered  by  the  station's  digital 
television  coverage  area.  Applicants 
shall  calculate  the  rural  ratio  by 
subtracting  the  populations  of  all  urban 
areas  within  the  digital  television 
coverage  area  from  the  total  population 
of  the  digital  television  coverage  area, 
and  dividing  the  total  covered 
population  into  the  covered  rural 
population.  The  result  is  rounded  to  the 
nearest  whole  percentage  point.  The 
score  is  computed  as  follows: 

(A)  If  the  rural  ratio  is  50%  or  less,  the 
application  receives  zero  (0)  points. 

(B)  If  the  rural  ratio  is  51%  to  57%, 
the  application  receives  ten  (10)  points. 

(C)  If  the  rural  ratio  is  58%  to  65%, 
the  application  receives  twenty  (20) 
points^ 

(D)  If  the  rural  ratio  is  66%  to  74%, 
the  application  receives  thirty-five  (35) 
points. 

(E)  If  the  rural  ratio  is  over  74%,  the 
application  receives  fifty  (50)  points. 

(b)  Per  capita  income  (PCI)  is  a 
measure  of  the  relative  average  earnings 
of  the  population  in  the  applicant's 
digital  television  coverage  area. 
Applicants  must  use  the  per  capita 
personal  income  by  county,  as 
determined  by  the  Bureau  of  Econoiaic 
Analysis,  U.S.  Department  of 
Commerce,  at  http://www.bea.doc.gov/ 
bea/regional/reis/.  The  applicant  shall 
compute  the  weighted  average  PCI  for 
its  digital  television  coverage  area  by 
averaging  the  PCIs  for  all  counties 
within  its  digital  television  coverage 
area.  The  ratio  of  the  applicant's  average 
PCI  to  the  National  Average  Per  Capita 
Ipcome  (NAPCI)  is  scored  as  follows: 

(1)  If  the  PCl/NAPCI  ratio  is  80%  or 
greater,  the  application  receives  zero  (0) 
points. 

(2)  If  the  PCI/NAPCI  ratio  is  70%  to 
79%,  the  application  receives  ten  (10) 
points. 

(3)  If  the  PCI/NAPCI  ratio  is  60%  to 
69%,  the  application  receives  twenty 
(20)  points. 

(4)  If  the  PCI/NAPCI  ratio  is  less  than 
60%,  the  application  receives  thirty-Bve 
(35)  points. 

(c)  Critical  need  is  a  measure  of  the 
special  difficulty  an  applicant  may 
experience  performing  the  digital 
transition,  and  the  dependence  the 
applicant's  rural  communities  have  on 
its  services.  This  scoring  category  is 
intended  to  account  for  factors  not 
covered  by  other  categories.  Up  to 
fifteen  (15)  points  may  be  scored  where 
an  applicant  demonstrates,  to  the 
satisfaction  of  the  RUS,  that  it  cannot 
make  the  digital  transition  without  a 
grant  from  RUS,  and  that  rural 
education  and  other  commimity  service 
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needs  will  go  unmet  as  a  result.  An 
applicant  should  identify  special 
characteristics  unique  to  its  digital 
television  coverage  area  and  its  service 
relationship  with  its  viewers,  such  as: 

(1)  Geographic  or  coverage 
characteristics  of  the  public  television 
station's  digital  television  coverage  area 
that  make  the  digital  transition 
unusually  expensive; 

(2)  A  severe  lack  of  specialized 
human  resources  (such  as  teachers)  for 
which  digital  educational  television  will 
compensate; 

(3)  Geographic  isolation  of 
communities  which  will  be  overcome 
with  public  television  station  services; 

(4)  Non-traditional  community  needs 
(such  as  adult  vocational  retraining)  that 
may  be  met  only  with  digital  public 
television  station  broadcast  capabilities; 

(5)  Economic  conditions  that  place 
the  applicant  at  a  disadvantage  in 
raising  local  funding,  but  which  are  not 
reflected  to  the  per  capita  income  levels 
scored  above;  and 

(6)  Historical  events  that  have  placed 
the  public  television  station  in  severe 
financial  stress. 

The  Grant  Application 

The  grant  application  shall  include 
the  following: 

(a)  An  application  for  federal 
assistance.  Standard  Form  424. 

(b)  An  executive  summary,  not  to 
exceed  two  pages,  describing  the  public 
television  station,  its  service  area  and 
offerings,  its  current  digital  transition 
status,  and  the  proposed  project. 

(c)  Evidence  of  the  applicant's 
eligibility  to  apply  under  this  Notice. 

(d)  A  spreadsheet  showing  the  total 
project  cost,  with  a  breakdown  of  items 
sufficient  to  enable  RUS  to  determine 
item  eligibility. 

(e)  A  map  or  maps,  showing  the 
digital  television  coverage  area  for  all  of 
the  applicant's  transmitters  and 
translators. 

(f)  The  applicant's  estimated  rurality 
score,  supported  by  a  worksheet^ 
showing  the  population  of  its  digital 
television  coverage  area,  the  derivation 
of  the  urban  and  rural  components  of 
that  population,  and  a  map  showing  the 
digital  television  coverage  area  and  all 
urban  areas  within  its  boundaries. 
Supporting  information  shall  list  the 
sources  of  all  population  and  coverage 
area  information,  and  if  the  application 
includes  computations  made  by  a 
consultant  or  other  organization  outside 
the  public  television  station,  shall  state 
the  details  of  that  collaboration. 

(g)  The  applicant's  estimated  per 
capita  income  ratio,  supported  by  a 
worksheet  showing  the  averaging  of  the 
PCIs  for  all  counties  served. 


(h)  If  applicable,  a  presentation  not  to 
exceed  two  pages  demonstrating  critical 
need. 

(i)  Evidence  that  the  Federal 
Communications  Commission  has 
authorized  the  initiation  of  digital 
broadcasting  at  each  of  the  applicant's 
transmitter  and  translator  sites.  In  the 
event  that  a  Federal  Communications 
Commission  construction  permit  has 
not  been  issued  for  one  or  more  sites, 
the  RUS  may  include  those  sites  in  the 
grant,  and  make  advance  of  funds  for 
that  site  conditional  upon  the 
submission  of  a  construction  permit. 

(j)  Compliance  with  other  Federal 
statutes.  The  applicant  must  provide 
evidence  of  compliance  with  other 
Federal  statutes  and  regulations, 
including,  but  not  limited  to  the 
following: 

(1)  Executive  Order  (E.O.)  11246, 
Equal  Employment  Opportunity,  as 
amended  by  E.O.  11375  and  as 
supplemented  by  regulations  contained 
in  41  CFR  part  60; 

(2)  Architectural  barriers; 

(3)  Flood  hazard  area  precautions; 

(4)  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970; 

(5)  Drug-Free  Workplace  Act  of  1998 
(41  U.S.C.  701); 

(6)  E.O.s  12549  and  12689,  Debarment 
and  Suspension;  and 

(7)  Byrd  Anti-Lobbving  Amendment 
(31  U.S.C.  1352). 

(k)  Environmental  impact  and  historic 
preservation.  The  applicant  must 
provide  details  of  the  digital  transition's 
impact  on  the  environment  and  historic 
preservation,  and  comply  with  7  CFR 
part  1794,  which  contains  RUS'  policies 
and  procedures  for  implementing  a 
variety  of  federal  statutes,  regulations, 
and  executive  orders  generally 
pertaining  to  the  protection  of  the 
quality  of  the  human  environment.  The 
application  shall  contain  a  separate 
section  entitled  "Environmental  Impact 
of  the  Digital  Transition."  This  shall 
include  the  Environmental 
Questionnaire/Certification,  which  is 
available  fi-om  RUS,  on  which  the 
applicant  describes  the  impact  of  its 
digital  transition.  Submission  of  the 
Environmental  Questionnaire/ 
Certification  does  not  constitute 
compliance  with  7  CFR  part  1 794. 

Grant  Documents 

The  terms  and  conditions  of  grants 
shall  be  set  forth  in  grant  documents 
prepared  by  RUS.  The  documents  shall 
require  the  applicant  to  own  all 
facilities  financed  by  the  grant.  Among 
other  matters,  RUS  may  prescribe 
conditions  to  the  advance  of  funds  that 
address  the  construction  of  the  project 


and  the  delivery  of  distance  learning 
services  to  rural  areas. 

Dated:  luly  11.  2003. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utiliti(fS  Service. 

|FR  Doc.  0.3-18192  Filed  7-17-03:  8:45  am) 

BILUNG  CODE  34ia-15-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  17,  2003. 
ADDRESSES:  Conunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia.  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May  2, 
and  May  9,  2003.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  23441,  and  24919)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by  " 
the  Federal  Government  under  41  U.S.C. 
46-^8c  and  41  CFR  51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  favits- Wagner- 
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Director.  Information 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 

SEVERELY  OI$ABLED 
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Procurement  Uist;  Proposed  Additions 
and  Deletions 
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ACTION: 
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SUMMARY:  The 

to  add  to  the 
and  services  to 
nonprofit 
who  are  blind 
disabilities,  an 
previously 

Comments 
Before:  August 
ADDRESSES 
From  People 
Disabled,  Jeffer^ 
1421  Jefferson 
Arlington,  Virg 


Committee  is  proposing 
Pi  ocurement  List  products 
be  furnished  by 

employing  persons 
have  other  severe 
to  delete  a  product 
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Copimittee  for  Purchase 

Are  Blind  or  Severely 
on  Plaza  2,  Suite  10800, 
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nia  22202-3259. 


Who 


FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly,  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Commgnts  on  this 
certification  are  invited.  Commenters 
should  identify  the  stal'ement(s) 
underlyirig  the  certification  on  which 
they  are  providing  additional 
information. 

(End  of  Certification) 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Remanufactured  Ink  Jet 
Cartridge  (50%  of  the  Government 
Requirement) 

7510-01-443-2122 
7510-01-443-2123 

NPA:  Work  Transition  Services,  San 

Bruno,  California 
Contract  Activity:  Office  Supplies  & 

Paper  Products  Acquisition  Center, 

New  York,  NY 


Services 

Service  Type/Location:  ]an\tOTia\/ 
Custodial,  National  Personnel  Records 
Center,  St.  Louis,  Missouri 
iVPi4:  Challenge  Unlimited,  Inc.,  Alton, 

Illinois 
Contract  Activity:  GSA,  Service 
Contracts  (6PEF-C),  Kansas  City, 
Missouri 

Service  Type/Location:  Mailroom 
Operation,  Internal  Revenue  Service 
Mailrooms,  ServiceSource,  Arlington, 
Virginia  (Prime  Contractor)  and  at  the 
following  locations  for  the  Nonprofit 
Agencies  identified:  Internal  Revenue 
Service  Mailroom,  Alliance  Tower, 
Houston,  Texas 

NPA:  Lighthouse  for  the  Blind  of 
Houston,  Houston,  Texas;  Internal 
Revenue  Service  Mailroom,  Atlanta 
SE,  Atlanta,  Georgia 

NPA:  Bobby  Dodd  Institute,  Inc., 
Atlanta,  Georgia;  Internal  Revenue 
Service  Mailroom,  Baltimore, 
Maryland 

NPA:  Blind  Industries  &  Services  of 
Maryland,  Baltimore,  Maryland; 
Internal  Revenue  Service  Mailroom, 
Boston,  Massachusetts 

NP/1:  Work,  Incorporated,  North 
Quincy,  Massachusetts;  Internal 
Revenue  Service  Mailroom,  Buffalo, 
New  York 

NPA:  Phoenix  Frontier,  Inc.,  Buffalo, 
New  York;  Internal  Revenue  Service 
Mailroom,  Cincinnati,  Ohio 

NPA:  Ohio  Valley  Goodwill  Industries 
Rehabilitation  Center,  Inc., 
Cincinnati,  Ohio:  Internal  Revenue 
Service  Mailroom,  Detroit,  Michigan; 
Internal  Revenue  Service  Mailroom 
Computing  Center,  Detroit,  MI 

NPA:  Jewish  Vocational  Service  and 
Community  Workshop,  Southfield, 
Michigan;  Internal  Revenue  Service 
Mailroom,  Headquarters,  Washington, 
DC  and  New  CarroUton,  Maryland 
(Contractor  Owned  &  Operated) 

NPA:  ServiceSource,  Inc.,  Alexandria, 
Virginia 

NPA:  Columbia  Lighthouse  for  the 
Blind,  Washington,  DC;  Internal 
Revenue  Ser\'ice  Mailroom,  Denver, 
Colorado 

NPA:  Bayaud  Industries,  Inc.,  Denver, 
Colorado:  internal  Revenue  Service 
Mailroom,  Greensboro,  North  Carolina 

NPA:  Winston-Salem  Industries  for  the 
Blind.  Winston-Salem,  North 
Carolina;  Internal  Revenue  Service 
Mailroom,  Hartford,  Connecticut 

NPA :  Easter  Seals  Greater  Hartford 
Rehaoilitation  Center,  Inc.,  Windsor, 
Connecticut;  Internal  Revenue  Service 
Mailroom,  Indianapolis,  Indiana 

NPA:  GW  Commercial  Services,  Inc., 
Indianapolis,  Indiana;  Internal 
Revenue  Service  Mailroom,  Laguna 
Niguel,  California 
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NPA:  Landmark  Services,  Inc.,  Santa 

Ana,  California;  Internal  Revenue 

Service  Mailroom,  Los  Angeles, 

California 
NPA:  Goodwill  Industries  of  Southern 

California,  Los  Angeles,  California; 

Internal  Revenue  Ser\'ice  Mailroom, 

North  Florida;  Internal  Revenue 

Service  Mailroom,  Modis  Building, 

Jacksonville,  Florida 
NPA:  CCAR  Services,  Inc.,  Green  Cove 

Springs,  Florida;  Internal  Revenue 

Service  Mailroom,  Nashville, 

Tennessee 
jVPy^;  Goodwill  Government  Services, 

Inc.,  Nashville,  Tennessee;  Internal 

Revenue  Service  Mailroom.  New 

Orleans,  Louisiana 
NPA:  The  Lighthouse  for  the  Blind  in 

New  Orleans,  New  Orleans,     < 

Louisiana;  Internal  Revenue  Service 

Mailroom,  Oakland,  California; 

Internal  Revenue  Ser\'ice  Mailroom, 

San  Francisco,  California 
NPA:  Pacific  Coast  Community 

Services,  Truckee,  California;  Internal 

Revenue  Service  Mailroom,  Oklahoma 

City,  Oklahoma 
NPA:  The  Oklahoma  League  for  the 

Blind,  Oklahoma  City,  Oklahoma; 

Internal  Revenue  Service  Mailroom, 

Philadelphia,  Pennsylvania 
NPA:  Horizon  House,  Inc.,  Philadelphia, 

Pennsylvania;  Internal  Revenue 

Service  Mailroom,  Phoenix,  Arizona 
NPA:  Goodwill  Community  Services, 

Inc.,  Phoenix,  Arizona:  Internal 

Revenue  Service  Mailroom,  South 

Florida,  Plantation,  Florida 
NPA:  ServiceSource,  Inc.,  Alexandria, 

Virginia;  Internal  Revenue  Service 

Mailroom,  Richmond,  Virginia 
iVPi4:  Goodwill  Services,  Inc., 

Richmond,  Virginia;  Internal  Revenue 

Service  Mailroom,  Riverside,  Chicago, 

Illinois 
NPA:  Jewish  Vocational  Service  and 

Employment  Center,  Chicago,  Illinois: 

Internal  Revenue  Service  Mailroom, 

Springfield,  New  Jersey 
NPA:  New  Jersey  Association  for  the 

Deaf-Blind.  Inc.  Somerset,  New  Jersey; 

Internal  Revenue  Ser\'ice  Mailroom, 

St.  Louis,  Missouri 
NPA:  MGI  Services  Corporation,  St. 

Louis,  Missouri;  Internal  Revenue 

Servicf  Mailroom,  St.  Paul,  Minnesota 
NPA:Tasks  Unlimited.  Inc., 

Minneapolis,  Minnesota 
Contract  Activity:  U.S.  Treasury,  IRS 

Headquarters,  Oxon  Hill,  Maryland 
Service  Type/Location:  Reproduction 

and  Courier  Ser\'ice;  Naval  Facilities 

Engineering  Command.  Chesapeake, 

Washington,  DC 
NPA:  Sheltered  Occupational  Center  of 

Northern  Virginia,  Inc.,  Arlington, 

Virginia 


Contract  Activity:  Naval  Facilities 
Engineering  Command,  Chesapeake, 
Washington,  DC 

Deletions 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  product  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  proposed 
for  deletion  from  the  Procurement  List. 
(End  of  Certification) 

The  following  product  is  proposed  for 
deletion  from  the  Procurement  List: 

Product 

Product/NSN:  Scraper  and  Squeegee 

7920-00-045-2556 

NPA:  L.C.  Industries  For  The  Blind, 

Inc.,  Durham,  North  Carolina 
Contract  Activity:  GSA.  Southwest 

Supply  Center,  Fort  Worth,  Texas 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  03-18336  Filed  7-17-03:  8:45  ami 

BILUNG  CODE  6353-41 -P 


DEPARTMENT  OF  COMMERCE 

Notice  to  Announce  Secretary  Evans, 
Oil  and  Gas  Business  Development 
Mission  to  Russia,  September  21-25, 
2003;  Correction 

AGENCY:  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
published  a  document  in  the  Federal 
Register  of  July  15,  2003,  concerning 
notice  to  announce  DOC  Secretary 
Evans,  Oil  and  Gas  Business 
Development  Mission  to  Russia. 
September  21-25,  2003.  The  document 
contained  incorrect  Web  site  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Molly  Costa,  202-482-0692. 

Correction 

In  the  Federal  Register  of  July  15, 
2003.  in  FR  Doc.  03-17807  (Vol.  68.  No. 
135),  on  page  41782,  in  the  second 
column,  correct  the  two  references  to 
mission  Web  sites  to:  http:// 
W'ww.commerce.gov/russiamission2003. 


Dated:  July  15.  2003. 

Molly  Cosia, 

Industr}-  Sector  Manager,  U.S.  and  Foreign 
Commercial  Serxice. 

[FR  Doc.  03-18276  Filed  7-17-03:  8:45  am] 

BILUNG  CODE  3S10-OR-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  34-2003] 

Foreign-Trade  Zone  39 — Dallas/Fort 
Worth,  TX;  Application  for  Subzone 
Maxtor  Corporation  (Data  Storage 
Products)  Coppell,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
FTZ  39,  requesting  special-purpose 
subzone  status  for  the  assembly  and 
warehousing  facilities  of  Maxtor 
Corporation  (Maxtor),  located  in 
Coppell,  Texas.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  2, 
2003. 

The  Maxtor  facility  (18  acres,  245 
employees)  is  located  at  611  South 
Royal  Lane,  Coppell,  Texas.  The  facility 
will  be  used  for  the  assembly  and 
distribution  of  internal  and  external 
hard  disk  drive  kits,  retail  kits  and 
accessor}'  kits  (HTS  8471.70  and 
8471.80,  duty-free).  Components  and 
materials  sourced  from  abroad 
(representing  97%  of  all  parts  used  in 
the  assembly  process)  include:  external 
and  internal  drives,  electrical  power 
supplies,  electrical  power  cables,  hard 
disk  drive  controller  cards,  data  cables, 
printed  circuit  boards,  cabling,  plastic 
covers,  UV  resin,  brackets,  tape,  HDD 
screws,  software,  acrylic  plates  and 
packaging  (HTS  3919.10,  3926.90, 
4819.40,  4821.10,  4901.99,  7318.15, 
7326.90,  8471.70,  8471.80,  8473.30, 
8504.40,  8524.31,  8524.91,  8544.41, 
8544.51,  duty  rate  ranges  from  duty-free 
to  8.6%). 

FTZ  procedures  would  exempt 
Maxtor  from  Customs  duty  payments  on 
the  foreign  components  used  in  export 
production.  Some  6  percent  of  the 
plant's  shipments  are  exported.  On  its 
domestic  sales,  Maxtor  would  be  able  to 
choose  the  duty  rates  during  Customs 
fentry  procedures  that  apply  to  the 
assembled  data  storage  kits  (duty-free) 
for  the  foreign  components  noted  above. 
The  request  indicates  that  the  savings 
from  FTZ  procedures  would  help 
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DEPARTMENT 


OF  COMMERCE 


International  T^ade  Administration 

[A-570-387] 

Notice  of  Initlaion  of  Antidumping 
Duty  Investigation:  Tetrahydrofurfuryl 
Alcohol  from  ttje  People's  Republic  of 
China 


Tiad 


agency:  Import 
International 
Department  of 
action:  Initiatidn 
Duty  Investigat 


Administration, 
e  Administration, 
(tommerce. 


of  an  Antidumping 
on. 


EPFECTIVE  date:  lulv  18,  2003. 
FOR  FURTHER  INBORMATION  CONTACT: 
Robert  Boiling  <  t  (202)  482-3434  or 
Laurel  LaCivita  at  (202)  482-4243, 
Import  Adminii  tration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  1 1th  Street  and 


Constitution  Avenue,  NW,  Washington, 

DC  20230. 

SUPPLEMENTARY  INFORMATION: 

INITIATION  OF  INVESTIGATION: 
The  Petition 

On  June  23.  2003,  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  filed  in  proper  form  by  Penn 
Specialty  Chemicals,  Inc.  ("petitioner"). 
On  July  7,  2003,  July  10,  2003  and  July 
11,  2003,  the  Department  received 
amendments  to  the  petition  filed  in 
proper  form  by  the  petitioner. 

In  accordance  with  section  732(b)(1) 
of  the  Tariff  Act  of  1930  ("the  Act"),  the 
petitioner  alleges  that  imports  of 
tetrahydrofurfuryl  alcohol  ("THFA") 
from  the  People's  Republic  of  China 
("the  PRC")  are,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  imports  from  the 
PRC  are  materially  injuring,  or  are 
threatening  to  materially  injure,  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  sections 
771(9)(c)  and  771(9)(D)  of  the  Act  and 
has  demonstrated  sufficient  industry' 
support  with  respect  to  the  antidumping 
investigation  that  they  are  requesting 
the  Department  to  initiate.  See  infra,' 
"Determination  of  Industry  Support  for 
the  Petition." 

Scope  of  the  Investigation 

For  the  purpose  of  this  investigation, 
the  product  covered  is 
tetrahydrofurfuryl  alcohol  (C5H10O2). 
THFA,  a  primary'  alcohol,  is  a  clear, 
water  white  to  pale  yellow  liquid.  THFA 
is  a  member  of  the  heterocyclic 
compounds  knowo  as  furans  and  is 
miscible  with  water  and  soluble  in 
many  common  organic  solvents.  THFA 
is  currently  classified  in  the 
Harmonized  Tariff  Schedules  of  the 
United  States  ("HTSUS")  under 
subheading  2932.13.00.00.  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  for  the  purposes  of  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  ("Customs"),  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  regulations  (Antidumping 
Duties:  Countervailing  Duties;  Final 
Rule.  62  FR  27296,  27323  (May  19. 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 


of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall:  i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determijie  if  there  is  support  for 
the  petition,  as  required  by 
subparagraph  (A),  or  ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method. 

Section  771(4)(A)  of  the  Act  defines 
the  "indyi^tr>'"  as  the  producers  of  a 
domestic  lik»  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  beqp 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
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time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.i 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  title."  Thus,  the 
referenefe  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e..  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

Based  on  our  analysis  of  the 
information  presented  by  the  petitioner, 
we  have  determined  that  there  is  a 
single  domestic  like  product,  THFA, 
which  is  defined  in  tJie  "Scope  of  the 
Investigation"  section  above,  and  we 
have  analyzed  industry  support  in  terms 
of  this  domestic  like  product. 

In  its  initial  petition  and  subsequent 
submissions,  the  petitioner  states  that  it 
comprises  100  percent  of  U.S.  THFA 
production.  Based  on  all  available 
information,  we  agree  that  the  petitioner 
comprises  100  percent  of  the  domestic 
THFA  production. 

Our  review  of  the  data  provided  in  the 
petition  and  other  information  readily 
available  to  the  Department  indicates 
that  the  petitioner  has  established 
industry  support  representing  100 
percent  of  the  total  production  of  the 
domestic  like  product,  requiring  no 
further  action  by  the  Department 
pursuant  to  section  732(c)(4)(D)  of  the 
Act.  In  addition,  the  Department 
received  no  opposition  to  the  petition 
from  domestic  producers  of  the  like 
product.  Therefore,  the  domestic 
producer  (or  workers)  who  supports  the 
petition  accounts  for  at  least  25  perge»t, 
of  the  total  production  of  the  domestic 
like  product,  and  the  requirements  of 
section  732(c)(4)(A)(i)  of  the  Act  are 
met.  Furthermore,  the  domestic 
producer  who  supports  the  petition 
accounts  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petition.  Thus,  the  requirements  of 
section  732(c)(4)(A)(ii)  of  Uie  Act  also 
are  met.  Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 


>  See  USEC.  Inc.  v.  United  States,  132  F.  Supp. 
2d  1,  8  (Ct.  Inf  1  Trade  2001),  citing  Algoma  Steel 
Corp.  Ltd.  V.  United  States.  688  P.  Supp.  639,  642- 
44  (Ct.  Infl  Trade  1988). 


Period  of  Investigation 

The  anticipated  period  of 
investigation  ("POl")  is  October  1,  2002, 
through  March  31,  2003. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  this  investigation. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  and 
foreign  market  prices,  constructed  value 
("CV"),  and  factors  of  production  are 
discussed  in  greater  detail  in  the 
Initiation  Checklist.  Should  the  need 
ai^se  to  use  any  of  this  information  as 
facts  available  under  section  776  of  the 
Act  in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

Regarding  an  investigation  involving  a 
non-market  economy  ("NME")  country, 
the  Department  presumes,  based  on  the 
extent  of  central  government  control  in 
an  NME,  that  a  single  dumping  margin, 
should  there  be  one,  is  appropriate  for 
all  NME  exporters  in  the  given  country. 
In  the  course  of  this  investigation,  all 
parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  a  country's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters.  See  e.g.,  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585,  22586-87  (May  2,  1994). 

Export  Price 

The  petitioner  based  export  price 
("EP")  on  price  quotes  from  Chinese 
exporters  of  THFA  to  unaffiliated 
purchasers  in  the  United  States.  The 
petitioner  calculated  net  U.S.  price  by 
deducting  foreign  inland  freight, 
domestic  inland  insurance,  ocean 
freight,  and  brokerage  and  handling. 
Petitioner  alleged  that  India  was  the 
appropriate  surrogate  country  (see 
discussion  below)  and  calculated  the 
adjustments  to  the  EP  using  the 
surrogate  values  recorded  in  the 
memoranda  to  the  file  from  Drew 
Jackson  to  Howard  Smith,  Surrogate 
Values  Used  for  the  Preliminary  Results 
of  the  Administrative  Review  of 
Potassium  Permanganate  from  the 
People's  Republic  of  China:  January  1, 
2001  through  December  31.  2001  dated 
January  3f,  2003  ["Surrogate  Value 
Memorandum  F'),  and  Surrogate  Values 
Used  for  the  Preliminary  Results  of  the 
Administrative  Review  of  Potassium 
Permanganate  from  the  People's 
Republic  of  China:  January  1,  1999 
through  December  31,  1999  dated 


January  30,  2002  ("Surrogate  Value 
Memorandum  IF'). 

We  adjusted  petitioner's  calculation 
of  the  surrogate  values  used  to  calculate 
foreign  inland  freight,  domestic  inland 
insurance,  oce£in  freight,  and  brokerage 
and  handling  for  inflation.  Petitioner 
used  the  unadjusted  surrogate  values 
recorded  in  the  Department's  surrogate 
value  memoranda  for  potassium 
permanganate,  but  did  not  account  for 
inflation  from  the  date  of  the  source 
data  to  the  POI.  Therefore,  we  went  back 
to  the  original  source  data  for  each 
adjustment  and  inflated  the  reported 
price  to  the  POI  using  the  website  of  the 
Office  of  the  Economic  Adviser  to  the 
Government  of  India,  Ministry  of 
Commerce  and  Industry,  http:// 
www.eaindustrynic.in.  We  then  ■ 
converted  all  unit  prices  expressed  in 
rupees  per  metric  tons  to  dollars  per 
pound. 

The  petitioner  provided  price  quotes 
for  the  subject  merchandise  which  we 
determined  were  sufficient  for  initiation 
purposes.  In  addition,  petitioner 
provided  average  unit  values  ("AUVs") 
calculated  from  U.S.  import  statistics  as 
a  second  basis  to  estimate  dumping 
margins.  However,  since  these  AUVs 
were  calculated  using  information  from 
a  basket  category  HTS  number,  we  did 
not  use  these  average  unit  values 
calculated  from  U.S.  import  statistics  as 
a  basis  of  estimated  dumping  margins. 
Should  the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate.  For  our  complete  analysis 
of  EP,  see  the  Initiation  Checklist. 

Normal  Value 

The  petitioner  asserts  that  the  PRC  is 
an  NME  country,  and  notes  that  in  all 
previous  investigations  the  Department 
has  determined  that  the  PRC  is  an  NME. 
See  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Bulk 
Aspirin  From  the  People's  Republic  of 
China,  65  FR  33805  (May  25,  2000).  The 
PRC  will  be  treated  as  an  NME  unless 
and  until  its  NME  status  is  revoked.  See 
section  771(18)(C)(i)  of  the  Act.  Because 
the  PRC's  status  as  an  NME  remains  in 
effect,  the  petitioner's  estimated  the 
dumping  margin  using  a  NME 
methodology. 

For  normal  value  ("NV"),  the 
petitioner  based  the  factors  of 
production  ("FOP"),  as  defined  by  s 

section  773(c)(3)  of  Act,  on  the 
consumption  rates  for  furfuryl  alcohol 
("FA")  reported  in  Technical  Progress 
in  Furfuryl  Alcohol  Production,  by  Ma 
Bao-Qi  and  Chen  Fan-Geng  of  Xian 
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Petroleum  C  )llege  {"Xian  Report"). 
Xian.  and  or  its  own  experience. 
Petitioner  co  titends  that  consumption 
rates  for  the  "hinese  THFA  industry  are 
not  reasonah  y  available,  and  that  FA  is 
an  intermedi  ate  product  and  feedstock 
in  the  produ  :tion  process  for  THFA. 
Therefore,  pi  titioner  used  the  factor 
values  inclu(  ed  in  the  Xian  Report  for 
the  productii  )n  of  FA  and  its  own 
experience  a ;  the  basis  of  factor  values 
for  the  prodi  ction  steps  required  to 
convert  FA  ti  >  THFA.  As  a  result, 
petitioner  co  itends  that  information 
provided  in  I  ie  Xian  Report,  and 
petitioner's  c  wn  production  experience, 
is  the  only  in  formation  reasonably 
available  to  j:  etitioner  concerning  THFA 
production  i  i  China.  Thus,  when 
information   rom  the  Xian  Report  was 
not  available  petitioner  assumed  that 
producers  in  the  PRC  use  the  same 
inputs  in  the  same  quantities  as  the 
petitioner.  Be  sed  on  the  information 
provided  by  I  he  petitioner,  we  believe 
that  the  petit  oners  FOP  methodology 
represents  in  brmation  reasonably 
available  to  t  le  petitioner  and  is 
appropriate  f  )r  purposes  of  initiating 
this  investiga  [ion. 

The  petitio  ler  asserts  that  India  is  the 
most  appropi  iate  surrogate  country  for 
the  PRC.  claii  ning  that  India  is:  i)  a 
market  economy,  and,  ii)  at  a  level  of 
economic  de\  elopment  comparable  to 
the  PRC  in  tei  ms  of  per  capita  GNP. 
Petitioner  ass  jrts  that  China  is  the  only 
other  countn,'  known  to  produce  THFA. 
Therefore,  no  :ie  of  the  potential 
surrogate  coujtries.  including  India,  are 
significant  pr  jducers  of  the  subject 
merchandise.  Petitioners  note  however, 
that  India  is  a  significant  producer  of 
furfural  and  F  A  which  are  intermediate 
products  and  feedstocks  in  the 
production  pi  ocess  for  THFA  and  based 
on  the  inform  Jtion  provided  by  the 
petitioner,  we  believe  that  the 
petitioner's  li:  e  of  India  as  a  surrogate 
countr>'  is  apj  ropriate  for  the  purpose  of 
initiating  this  investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act.  pel  itioner  valued  FOP,  where 
possible,  on  n  lasonably  available,  public 
surrogate  data  from  India.  Petitioner 
valued  furfun  1,  hydrogen  and  nitrogen 
based  on  Indii  n  import  values,  as 
published  in  tiie  2000  and  2001  Monthly 
Statistics  ofFi  )reign  Trade  of  India,  and 
inflated  based  on  the  Indian  wholesale 
price  index  ('■  tVPI").  Petitioner  was  not 
able  to  obtain  publicly  available  data  for 
the  furfural-to  FA  and  the  FA-to-THFA 
catalysts,  and  therefore,  used  imports 
into  the  Unite  i  States  from  India  for 
HTS  3815.90.;  10.00  (hirfural-to-FA 
catalyst)  and  HTS  3815.11.00.00  (FA-to- 
THFA  catalysl )  as  reported  in  the  World 
Trade  Atlas.  1  le  Department  is  not 


using  Indian  import  values  into  the 
United  States  because  India  maintains 
broadly  available,  non-industry  specific 
export  subsidies.  It  is  the  Department's 
policy,  based  on  our  earlier 
determinations  and  legislative  histor>', 
to  reject  such  factor  input  values, 
whether  they  are  market  economy 
purchases  or  import  statistics  into  a 
surrogate  country,  on  the  basis  that  we 
have  found  that  the  existence  of  these 
subsidies  provide  sufficient  reason  to 
believe  or  suspect  that  export  prices 
from  those  countries  are  distorted. 
Therefore,  we  set  the  surrogate  values 
for  these  factors  to  zero.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Ball  Bearings 
and  Parts  Thereof  from  the  People 's 
Republic  of  China,  68  FR  10685  (March 
6,  2003)  and  accompanying  Issues  and 
"^flecision  Memorandurn.  See  Attachment 
IV  of  the  Initiation  Checklist. 

Petitioner  valued  labor  using  the 
regression-based  wage  rate  for  the  PRC 
provided  by  the  Department,  in 
accordance  with  section  351.408(c)(3)  of 
the  Department's  regulations.  Petitioner 
valued  maintenance  supplies  based  on 
its  own  experience.  However,  the 
Department  has  determined  that 
maintenance  expenses  should  be 
classified  as  and  included  in  overhead 
expenses  in  the  calculation  of  normal 
value  based  on  the  factors  of 
production.  See  Persulfates  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  69494 
(December  13,  1999).  Therefore,  in  order 
to  eliminate  the  possibility  of  double 
counting  overhead  expenses  which  are 
otherwise  included  in  our  analysis,  we 
have  set  the  value  of  maintenance 
supplies  to  zero.  Petitioner  valued  steam 
produced  from  coal,  water,  electricity, 
factory  overhead.  SG&A  and  profit  using 
the  Surrogate  Values  Memorandum  I. 
We  revised  petitioner's  factor  value 
calculation  for  water  to  take  into 
account  inflation  from  the  time  period 
of  the  original  source  documentation  to 
the  POI.  The  petitioner  inflated  these 
figures  to  the  current  POI  using  the  WPI 
reported  on  the  Indian  Office  of 
Economic  Advisor  website, 
wwiv.eaindustry.nic.in.  for  chemicals 
and  chemical  products. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  THFA  from  the  PRC  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value.  As  a  result  of  a 
comparison  of  EP  to  NV,  petitioner's 
calculated  estimated  dumping  margins, 
as  adjusted  by  the  Department,  range 
from  159.26  to  200.00  percent. 


Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  fair  value. 

The  petitioner  contends  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  financial 
performance,  production  volume, 
capacity  utilization  rates,  U.S. 
shipments,  domestic  prices,  market 
share,  reduced  profitability,  capital 
expenditures  and  research,  and 
development  expenditures.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  affidavits  of  company 
officials,  U.S.  Census  Bureau  import 
statistics,  lost  sales,  and  pricing 
information.  We  have  assessed  the 
allegations  and  supporting  evidence 
regarding  material  injury  and  causation, 
and  we  have  determined  that  these 
allegations  are  properly  supported  by 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Initiation  Checklist. 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  THFA,  we  have  found  that 
it  meets  the  requirements  of  section  732 
of  the  Act.  Therefore,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  iinports  of  THFA 
from  the  PRC  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  Unless  this  deadline  is 
extended  pursuant  to  section 
733(b)(1)(A)  of  the  Act,  we  will  make 
our  preliminary  determination  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
government  of  the  PRC.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  named 
in  the  petition,  as  provided  for  under  19 
CFR  351.203(c)(2). 

rrC  Notification 

We  have  notified  the  ITC  of  our 
initiation  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  preliminarily  determine 
no  later -than  August  7,  2003,  whether 
there  is  a  reasonable  indication  that 
imports  of  THFA  from  the  PRC  are  . 
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causing  material  injury,  or  threatening 
to  cause  material  injury,  to  a  U.S. 
industry.  A  negative  I'TC  determination 
will  result  in  the  investigation  being 
terminated;  otherwise,  this  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

July  14,  2003. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Under  Secretary. 

[FR  Doc.  03-18321  Filed  7-17--03;  8:45  am] 

BILLING  CODE  3510-08-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  063003B] 

Marine  Mammals;  File  No.  881-1709 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Jo- 
Ann  Mellish,  Ph.D.,  University  of 
Alaska  Fairbanks  and  Alaska  SeaLife 
Center,  301  Railway  Avenue,  P.O.  Box 
1329,  Seward,  Alaska  99664,  has  been 
issued  a  permit  take  tissue  samples  from 
harbor  seals  [Phoca  vitulina)  and 
northern  fur  seals  {Callorhinus  ursinus) 
for  purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221:  fax  (907)586-7249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On  MaCl, 
2003,  notice  was  published  in  the      j^ 
Federal  Register  (84  FR  23286)  that  a 
request  for  a  scientific  research  permit 
to  take  the  species  identified  above  had 
been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  the 
Regulations  Governing  the  Taking  and 
Impqrting  of  Marine  Mammals  (50  CFR 


part  216),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.). 

The  permit  authorizes  the  collection 
and  receipt  of  an  unlimited  number  of  . 
tissue  samples  (including,  but  not 
limited  to,  teeth/bone,  blubber,  muscle, 
blood,  skin,  vibrissae,  placenta,  fetus, 
reproductive  tracts,  stomach  and 
intestinal  tracts,  heart,  liver,  lungs, 
kidney  and  other  vital  organs)  taken 
from  carcasses  of  harbor  seals  and 
northern  fur  seals  that  were  killed 
during  legal  subsistence  hunts  in 
Alaska.  The  purposes  of  the  research  are 
to  determine  contaminant  loads  in 
tissues  to  study  whether  exposure  to 
contaminants  may  be  a  contributing 
factor  to  poor  survival  and  reproduction 
of  these  species,  and  to  determine 
steroid  hormone  levels  in  the  tissues  of 
these  species  to  develop  methods  to 
study  the  reproductive  rate  and 
population  structure  of  marine 
mammals.  Tissues  collected  from 
subsistence  hunts  and  from  stranded 
animals  may  be  exported  (and  re- 
imported)  to  Canada  for  analyses  and  to 
other  countries  world-wide  for  future 
opportunistic  research  is  also 
authorized.  The  permit  has  been  issued 
for  a  five-year  period- 

Dated:  July  11,2003. 
Stephen  L.  Leathery, 

Chief  Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Ser\'ice. 
(FR  Doc.  03-18338  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  070903A] 

Marine  Mammals;  File  No.  1049-1718 

AGENCY:  National  Marine  Fisheries 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  new 

permit. 


SUMMARY:  Notice  is  hereby  given  that 
Kate  M.  Wynne,  University  of  Alaska 
Fairbanks,  School  of  Fisheries  and 
Ocean  Sciences,  118  Trident  Way, 
Kodiak,  Alaska  99615  has  applied  in 
due  form  for  a  permit  to  take  humpback 
whales  {Megaptera  novaeangliae),  killer 
whales  {Orcinus  area),  sperm  whales 
[Physeter  macrocephalus),  fin  whales 
[Balaenoptera  physalis),  sei  whales 
[Balaenoptera  borealis),  minke  whales 
[Balaenoptera  acutorostrata),  gray 
whales  (Eschrichtius  robustus),  harbor 
porpoise  [Phocoena  phocoena),  Dall's 


porpoise  [Phocoenoides  dalli),  harbor 
seals  {Phoca  vitulina).  Pacific  white- 
sided  dolphins  [Lagenorhynchus 
obliquidens).  Northern  fur  seals 
(Callorhinus  ursinus),  and  Steller  sea 
lions  (Eumetopias  jubatus)  for  the 
purposes  of  scientific  research. 

ADDRESSES:  The  permit  application  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office{s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910, 
(301)713-2289;  and 

Alaska  Region.  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668. 
(907)586-7221. 

FOR  FURTHER  INFORMATION  CONTACT:  lill 
Lewandowski  or  Gene  Nitta,  (301)  713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  ef 
seq.). 

"The  applicant  requests  a  five-year 
scientific  research  permit  to:  (1)  develop 
long  term  sighting  histories  of 
individual  humpback  whales  to  assess 
stock  structure,  life  history  parameters, 
feeding  behaviors,  social  behaviors  of 
feeding  populations,  and  population 
estimates;  (2)  collect  and  compare  data 
on  killer  whale  predation  in 
soutjjeastern  Alaska,  the  Gulf  of  Alaska 
and  Aleutian  Islands;  and  (3)  collect 
data  to  assess  the  distribution, 
abundance,  and  foraging  ecology  of  fin 
whales  in  the  Gulf  of  Alaska.  All 
research  will  take  place  in  Alaskan 
waters. 

Specifically,  the  applicant  is 
requesting  takes  by  close  approach  for 
photo-identification,  behavioral 
obser\'ation,  passive  acoustic  recording, 
biopsy  sampling  and  incidental 
harassment.  In  addition,  the  applicant  is 
requesting  authorization  to  collect  and/ 
or  export  dead  parts  from  the  following 
prey  species  during  killer  whale 
predation  studies:  humpback,  gray, 
minke,  sei,  fin  and  sperm  whales; 
harbor  and  Dall's  porpoise;  Pacific 
white-sided  dolphins;  Northern  fur  and 
harbor  seals;  and  Steller  sea  lions. 
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Written  comments  or  requests  for  a 
public  hearir  g  on  these  applications 
should  be  m£  iled  to  the  Chief,  Permits. 
Consen'ation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  iiast-West  Highway,  Room 
13705,  Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  s  pecific  reasons  why  a 
hearing  on  this  particular  request  would 
be  approprialB. 

Comments  may  also  be  submitted  by 
facsimile  at  C  101)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  per  od.  Please  note  that 
comments  wi  1  not  be  accepted  hy  e- 
mail  or  by  otl  er  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  tc  the  Marine  Mammal 
Commission  tnd  its  Committee  of 
Scientific  Advisors. 

Dated:  July  1    .  2003. 
Stephen  L.  Leal  liery, 

Chief.  Permits 
Division.  Office 
iVational  Marin  • 
IFRDoc.  03-18  140 

BILLING  CODE  351 


I  Conservation  and  Education 
of  Protected  Resources, 
Fisheries  Service. 

Filed  7-17-03;  8:45  am] 

1-22-S 


DEPARTMEN  f  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Sanctuary  Program 
Policy  on  Perinit  Applications  for 
Artificial  Reef  Development 


AGENCY:  Natic^al 
Program  (NMJ  P) 
Service  (NOS)] 
Atmospheric 
Commerce. 
.ACTION:  Interiiii 
availability;  re  ijuest 


Marine  Sanctuary 
National  Ocean 
National  Oceanic  and 
^administration  (NOAA), 

-final  policy:  Notice  of 
for  comments. 


SUMMARY:  The 

Sanctuary  Pro 
developed  a 
guidelines  for 
artificial  reefs 
Sanctuaries 
an  interim 
conunent 
requesting 
final  policy 
DATES:  This 
interim-final 
Conunents  on 
will  be  acce 
2003. 


ptf  d 


ADDRESSES: 

of  the  interim 
NMSP's  Web 


National  Marine 
■ram  (NMSP)  has 
policy  and  permitting 
pplications  to  establish 
ivithin  National  Marine 
T  le  policy  is  being  used  on 
fin<  1  basis  during  the  public 
pericd.  The  NMSP  is 
comments  on  the  interim- 
ani  permitting  guidelines, 
nctice  is  effective  as  an 
palicy  as  of  July  18,  2003. 
he  interim-final  policy 
until  September  16, 


Yc  u  can  download  a  copy 
inal  policy  from  the 
site  at  http:// 


www.sanctuaries.nos.noaa.gov/library/ 
library. html  You  may  submit  comments 
by  sending  an  e-mail  to 
artificial.reefs@noaa.gov.  You  may  also 
request  a  copy  of  the  NMSP's  interim- 
final  policy  on  artificial  reefs  and 
submit  written  comments  on  the  policy 
by  contacting  Debra  Malek,  National 
Marine  Sanctuary  Program,  1305  East 
West  Highway  (N/0RM6),  11th  floor. 
Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Malek  at  (301)  713-3125. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Marine  Sanctuary 
Program  (NMSP)  manages  a  system  of 
thirteen  National  Marine  Sanctuaries 
(NMSs  or  Sanctuaries)  that  protect 
special,  nationally  significant,  areas  of 
the  marine  environment  under  the 
authority  of  the  National  Marine 
Sanctuaries  Act  (NMSA;  16  U.S.C. 
14312  et  seq.).  Sanctuaries  protect  a 
••  variety  of  marine  areas  including  coral 
reefs,  mangrove  forests,  and  seagrass 
beds  in  the  Florida  Keys  National 
Marine  Sanctuary;  deep-sea  canyons, 
kelp  beds,  and  hardbottom  habitats  in 
the  Monterey  Bay  National  Marine 
Sanctuary;  and  historic  shipwrecks  in 
the  Thunder  Bay  National  Marine 
Sanctuary  and  Underwater  Preserve. 

In  the  last  few  years  the  NMSP  has 
experienced  an  increased  number  of 
permit  applications  to  establish  artificial 
reefs  inside  NMS  boundaries, 
particularly  the  Florida  Keys  National ' 
Marine  Sanctuary.  Because  NMSP 
regulations  generally  prohibit  placing 
structures  on  the  seafloor,  any 
individual  who  wishes  to  establish  an 
artificial  reef  inside  a  NMS  must  first  get 
approval  from  the  NMSP  through  the 
onsite  sanctuary  manager. 

To  ensure  that  applications  to 
establish  artificial  reefs  in  sanctiuariee 
are  reviewed  consistently  and  in  a 
manner  that  adheres  to  the  NMSA  and 
NMSP  regulations  (15  CFR  part  922).  the 
NMSP  has  developed  permitting 
guidelines  specific  for  such 
applications.  The  NMSP's  intends  to 
apply  the  guidelines  when  considering 
such  requests.  The  guidelines  build  on 
lessons  learned  from  past  experience 
permitting  artificial  reef  development 
within  sanctuaries,  and  applies 
knowledge  from  other  sources  of 
information.  It  is  intended  to  guide 
decision  makers  as  they  review 
proposals  for  artificial  reefs  in 
sanctuaries.  It  clarifies  how  decision 
making  criteria  contained  in  NMSP 
regulations  will  be  applied  specifically 
to  permit  applications  for  artificial  reef 
development. 


Because  the  policy  and  associated 
permitting  guidelines  do  not  place  any 
new  requirements  on  permit  applicants 
or  the  general  public,  the  NMSP  feels  it 
is  appropriate  to  begin  applying  the 
policy  and  guidelines  immediately.  The 
NMSP  is,  however,  interested  in 
receiving  public  comments  on  the 
policy  and  the  associated  permitting 
guidelines. 

Richard  W.  Spinrad, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

[PR  Doc.  03-18345  Filed  7-17-03;  8:45  am] 

BILLING  CODE  3510-NK-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m..  Fridav.  August 
1.2003. 

PLACE:  1155  21st  St..  NW.,  Washington. 
DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Dec.  03-18452  Filed  7-16-03;  1:30  pm] 

B4LUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m..  Friday,  August 
8,  2003. 

PLACE:  1155  21st  St.,  NW..  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-18453  Filed  7-16-03;^l:03  pm) 

BILUNG  CODE  63S1-01-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

i 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday,  August 
15,  2003. 

place:  1152  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-18454  Filed  7-16-03:  1:03  prn] 

BILLING  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commision. 

TIME  AND  DATE:  11  a.m.,  Friday,  August 
22,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-18455  Filed  7-16-03;  1:03  pm] 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  date:  11  a.m.,  Friday,  August 
29,2003. 

PLACE:  1155  21st  St.,  Washington,  DC, 
9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-18456  Filed  7-16-03;  1:03  pm] 

BILLING  CODE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request— Follow-Up 
Activities  for  Product-Related  Injuries 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Commission  announces 
that  it  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
an  extension  of  the  existing  approval  of 
collections  of  information  conducted 
during  follow-up  activities  for  product- 
related  injuries. 

DATES:  Written  comments  must  be 
received  on  or  before  August  18,  2003. 
ADDRESSES:  Written  comments  should 
be  captioned  "Product-Related  Injuries" 
and  mailed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  CPSC.  725  17th  Street. 
NW..  Washington,  DC  20503.  Copies  of 
comments  also  may  be:  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207;  delivered  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  502, 
4330  East-West  Highway,  Bethesda, 
Mar>'land.  telephone  (301)  504-0800; 
telefacsimilied  to  (301)  504-0127;  or  e- 
mailed  to  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Linda  Glatz,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  301-504-7671 
or  by  e-mail  to  lglatz@cpsc.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  5(a)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2054(a))  requires 
the  Commission  to  collect  information 
related  to  the  cause  and  prevention  of 
death,  injury,  and  illness  associated 
with  consumer  products,  and  to  conduct 
continuing  studies  and  investigations  of 
deaths,  injuries,  diseases,  and  economic 
losses  resulting  from  accidents 
involving  consumer  products.  The 
Commission  uses  this  information  to 
support  rulemaking  proceedings, 
development  and  improvement  of 


voluntary'  standards,  information  and 
education  programs,  and  administrative 
and  judicial  proceedings  to  remove 
unsafe  products  from  the  marketplace 
and  consumers'  homes. 

Persons  who  have  been  involved 
with,  or  who  have  witnessed,  incidents 
associated  with  consumer  products  are 
an  important  source  of  information 
about  deaths,  injuries,  and  illnesses 
resulting  from  such  incidents.  From 
consumer  complaints,  newspaper 
accounts,  death  certificates,  hospital 
emergency  room  reports,  and  other 
sources,  the  Commission  selects  a 
limited  number  of  accidents  for 
investigation.  These  investigations  may 
involve  face-to-face  or  telephone 
interviews  with  accident  victims, 
witnesses,  or  other  persons  having 
relevant  knowledge.  The  Commission 
also  receives  information  about  product- 
related  injuries  from  persons  who 
provide  written  information  by  using 
forms  displayed  on  the  Commission  s 
Internet  Web  site  or  printed  in  the 
Consumer  Product  Safety  Review  and 
other  Commission  publications. 

As  required  bv  the  Paperwork 
Reduction  Act  of  1 995  (44  U.S.C. 
Chapter  35)(PRA),  the  Commission 
obtained  the  approval  of  the  Office  of 
Management  and  Budget  (OMB)  for  this 
collection  of  information  (OMB  control 
No.  3041-0029).  The  current  approval 
expires  July  31.  2003.  The  extension  is 
requested  for  a  period  of  three  years 
from  the  date  of  approval. 

In  the  Federal  Register  of  Mav  5.  2003 
(68  FR  23704).  the  Consumer  Product 
Safety  Commission  published  a  notice, 
required  by  the  PI^.  to  announce  the 
agency's  intention  to  seek  extension  of 
approval  of  this  collection  of 
information.  No  comments  were 
received  in  response  to  this  notice. 

2.  Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection: 
Follow-Up  Activities  for  Product- 
Related  Injuries. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  One  time  for 
each  respondent. 

General  description  of  respondents: 
Persons  who  have  been  involved  in. 
have  witnessed,  or  otherwise  have 
knowledge  of  incidents  associated  with 
consumer  products. 

Estimated  number  of  respondents: 
14,100  total  annually;  500  for  face-to- 
face  interviews;  3,200  telephone 
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:!00  hotline  interviews; 
per  ions  submitting  a  form. 
'  0  nnual  average  number  of 
dent:  20  min.  for  each 
interview;  5.0  hours  for  each 
interview;  12  min.  to  fill  out  a 
For  each  Hotline 


interviews:  5. 
and  5,200 

Estimated 
hours  per  resAon 
telephone  i 
on-site 
form;  10  min. 
interview. 

Estimated 
hours  for  all 


ti  >tal 


It- 

3.  Comments  lo  OMB  on  This  Request 
for  Extension 

en 


20113 


iig( 


th; 


Comments 
extension  of 
of  information 
August  18 
at  the  beginni 

Copies  of 
the  informatioh 
supporting  d 
from  Linda  Glitz 
Program  Anal^  st 
Evaluation 
Commission, 
telephone: 
lg}atz@cpsc.^ 

Dated:  luly  11 
Todd  A.  Steven^n 
Secretary.  Cons 
Commission. 
(FR  Doc.  03-18169 
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annual  number  of 
spondents:5A72. 


this  request  for 
approval  of  the  collection 
should  be  submitted  by 
to  the  addresses  given 
of  this  notice, 
request  for  extension  oY 
collection  and 
o^umentation  are  available 
Management  and 
Office  of  Planning  and 
Co  isumer  Product  Safety 
Washington,  DC  20207; 
(30  :)  504-7671,  e-mail 

2003. 

Hmer  Product  Safety 

Filed  7-17-03:  8:45  am] 


CONSUMER  Pf^ODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Labeling  of 
Weightlifting  Bench  Press  Benches  To 
Reduce  or  Prevent  Deaths  Due  to 
Asphyxia/AnoiLla  (Petition  No.  CP  03- 
3) 

AGENCY:  Consigner  Product  Safetv 

Commission. 

action:  Notice 


SUMMARY:  The  "ommission  has  received 
a  petition  (CP  (  3-3)  requesting  that  the 
Commission  re  juire  labeling  of 
weightlifting  b(  nch  press  benches  to 
reduce  or  prev«  nt  deaths  from  asphyxia/ 
anoxia  due  to  b  eing  trapped  beneath  a 
bench  press  bai  bell.  The  Commission 
solicits  written  comments  concerning 
the  petition. 

DATES:  The  Off  ce  of  the  Secretary  must 
receive  comme  its  on  the  petition  by 
September  16.  ::003. 
ADDRESSES:  Coi  nments  on  the  petition 
preferably  in  fi'  e  copies,  should  be 
mailed  to  the  Office  of  the  Secreta^, 
Consumer  Prod  uct  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0800,  or  ddivered  to  the  Office  of 
the  Secretary,  Poom  501,  4330  East- 
Bethesda,  Maryland 


West  Highwaf 

20814.  Commei  its  may  also  be  filed  by        AGENCY:  Department  of  the  Army,  DoD. 


facsimile  to  (301)  504-0127  or  by  email 
to  cpsc-os@cpsc.gov.  Comments  should 
be  captioned  "Petition  CP  03-3,  Petition 
for  Labeling  of  Bench  Press  Benches."  A 
copy  of  the  petition  is  available  for 
inspection  at  the  Commission's  Public 
Reading  Room,  Room  419,  4330  East- 
West  Highway,  Bethesda,  Marj'land. 
The  petition  is  also  available  on  the 
CPSC  Web  site  at  http://www.cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-6833,  e-mail 
rhammond@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  V.  Patteson 
Lombardi,  Ph.D.,  requesting  that  the 
Commission  require  a  warning  label  on 
both  uprights  of  all  "manufactured, 
publicly  available"  weightlifting  bench 
press  benches.  The  petitioner  asserts 
that  the  labeling  is  necessary  to  reduce 
or  eliminate  deaths  due  to  asphyxia/ 
anoxia  causfed  by  being  trapped  under  a 
bench  press  barbell.  The  petitioner 
provides  information  concerning  a 
number  of  deaths  he  states  involve  such 
incidents. 

The  Commission  is  docketing  the 
correspondence  as  a  petition  under 
provisions  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2051-2084. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0800.  The  petition  is  available  on 
the  CPSC  Web  site  at  http:// 
www.cpsc.gov.  A  copy  of  the  petition  is 
also  available  for  inspection  from  8:30 
a.m.  to  5  p.m.,  Monday  through  Friday, 
in  the  Commission's  Public  Reading 
Room,  Room  419,  4330  East-West 
Highway,  Bethesda,  Maryland. 

Dated:  July  10,  2003. 
Todd  A.  Stevenson, 

Semtary.  Consumer  Product  Safetv 

Commission. 

[FR  Doc.  03-18170  Filed  7-17-03;  8:45  am] 

BILLING  CODE  635S-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Assessment  (EA) 
and  Draft  Finding  of  No  Significant 
Impact  (FNSI)  for  the  Base 
Realignment  and  Closure  95  Disposal 
and  Reuse  of  Excess  Property,  Fort 
Dix,  NJ 


ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  smd  Realignment  Act  of 
1990,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  disposal  and  reuse  of  excess 
property  at  Fort  Dix. 

The  EA  evaluates  the  environmental 
impacts  of  the  disposal  of  surplus 
property  made  available  by  the 
realignment  of  Fort  Dix.  Approximately 
35  acres  of  surplus  property  would  be 
conveyed  to  the  State  of  New  Jersey. 
Alternatives  examined  in  this  EA 
include  no  action,  unencumbered 
disposal  of  the  property  and  t 

encumbered  disposal  of  the  property. 
Encumbered  disposal  refers  to  transfer 
or  conveyance  of  property  having 
restrictions  on  subsequent  use  as  a 
result  of  any  Army-imposed  or  legal 
restraint.  Under  the  no  action 
alternative,  the  Army  would  not  dispose 
of  the  excess  or  surplus  property  but 
would  maintain  it  indefinitely  in 
accordance  with  current  leases  and 
permits. 

DATES:  Comments  must  be  submitted  on 
or  before  August  18,  2003. 

ADDRESSES:  Copies  of  the  Final  EA  and 
Draft  FNSI  may  be  obtained  by  writing 
to  Mr.  Don  Conlon,  U.S.  Army  Corps  of 
Engineers — Mobile  District, 
Environmental  Resources  Branch,  109 
St.  Joseph  St.,  Mobile,  Alabama  36628- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  MO 
Conlon  via  phone  at  (334)  690-2609  or 
by  fax  at  (334)  690-2605. 

SUPPLEMENTARY  INFORMATION:  While 
disposal  of  surplus  property  at  Fort  Dix 
is  the  Army's  primary  action,  the  EA 
also  analyzes  the  potential 
environmental  effects  of  redevelopment 
and  reuse  as  a  secondary  impact  by 
means  of  evaluating  intensity-based 
reuse  scenarios.  The  Army's  preferred 
alternative  for  disposal  of  surplus  real 
property  at  Fort  Dix  is  encumbered 
disposal,  with  encumbrances  pertaining 
to  use  restrictions,  asbestos-containing 
material,  lead-based  paint,  and  utility 
dependencies. 

A  Notice  of  Intent  declaring  the 
Army's  intent  to  prepare  an  EA  for  the 
disposal  and  reuse  of  surplus  Fort  Dix 
property  was  published  in  the  Federal 
Register  (60  FR  49264,  September  22, 
1995). 

The  EA  and  Draft  FNSI  are  available 
for  review  at  the  Corps  of  Engineers, 
Mobile  District. 
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Dated:  July  14,  2003. 
Raymond  |.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safetv  and  Occupational 
Heahh)  OASA(I&Ef. 
[FR  Doc.  03-18242  Filed  7-17-03:  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OR03-&-000] 

Chevron  Products  Company, 
Complainant,  v.  SFPP,  L.P., 
Respondent;  Errata  Notice 

July  11,2003. 

On  July  3,  2003,  the  Commission 
issued  a  Notice  of  Complaint  (68  FR 
41116)  in  the  above-captioned 
proceeding.  This  Notice  is  corrected  as 
follows: 

(1)  In  the  first  line  of  the  first 
paragraph  the  correct  filing  date  of  the 
complaint  is  July  2,  2003. 

(2)  The  correct  Comment  Date  is  July 
22,  2003". 

Magalie  R.  Salas, 

Secretar}'. 

[FR  Dor.  03-18218  Filed  7-17-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-331-000] 

EnergyNorth  Natural  Gas,  Inc.;  Notice 
of  Application 

|uiy  14,  2003. 

Take  notice  that  on  July  3,  2003, 
EnergyNorth  Natural  Gas,  Inc. 
(EnergyNorth).  1260  Elm  Street. 
Manchester,  New  Hampshire  03105,  a 
subsidiary'  of  KeySpan  Corporation, 
filed  in  Docket  No.  CP03-331-0000.  an 
application  pursuant  to  section  7(f)  of 
the  Natural  Gas  Act  (NGA)  for  a  service 
area  determination,  a  declaration  that 
EnergyNorth  qualifies  as  a  local 
distribution  company  (LDC)  and  a 
waiver  of  the  regulatory  requirements 
under  the  NGA  and  the  Natural  Gas 
Policy  Act  (NGPA),  all  as  more  fully  set 
forth  in  the  application.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://i\'ww.ferc.gov,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 


Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

EnergyNorth  requests  a  service  area 
determination  to  include  its  service  area 
in  New  Hampshire  as  well  as  that  of 
Colonial  Gas  Company  (Colonial),  also  a 
subsidiary  of  KeySpan,  across  the  state 
border  in  Massachusetts.  EnergyNorth 
requests  the  expanded  service  area,  in 
order  to  periodically  accSSs  a  new 
source  of  gas  supply  from  Colonial. 
EnergyNorth  states  that  the  enlarged 
serx'ice  area  would  enable  it  to  enlarge, 
extend  and  interconnect  its  distribution 
facilities  with  those  of  Colonial  without 
losing  its  status  as  a  local  distribution 
customer.  EnergyNorth  proposes  to 
construct  and  operate  interconnecting 
facilities  consisting  of  a  meter  and  1.285 
feet  of  4-inch  diameter  distribution 
pipeline  to  connect  its  facilities  with 
those  of  Colonial.  EnergyNorth  states 
that  it  meets  the  four  criteria  for  a 
service  area  determination,  that  it  is  a 
local  distribution  company  (LDC) 
serving  customers  within  a  single  state, 
that  it  makes  only  incidental  sales  for 
resale,  that  its  operations  are  regulated 
by  the  appropriate  state  authority,  that 
it  does  not  have  an  extensive 
distribution  system  and  that  its 
operations  do  not  have  a  significant 
iinpact  on  neighboriag  distribution 
companies.  EnergyNorth  asserts  that  the 
service  area  determination  would 
ensure  against  disniptions  to 
EnergyNorth's  customers  in  the  event  of 
decreases  in  pressure  and  would 
enhance  the  reliability'  of  EnergyNorth's 
system.  EnergyNorth  explains  that  the 
proposed  ser\'ice  area  determination 
would  not  change  EnergyNorth's 
services  or  operations.  EnergyNorth  also 
requests  a  declaration  that  it  qualifies  as 
an  LDC  for  the  purposes  of  section  311 
of  the  NGPA  and  a  waiver  of  all 
reporting  and  accounting  requirements 
applicable  to  natural  gas  companies 
under  the  NGA  and  the  NGPA. 

Any  questions  regarding  this 
amendment  should  be  directed  to 
Thomas  O'Neill  at  (617)723-5512.  or 
Kenneth  T.  Maloney  at  (202)223-8890. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
below,  file  with  the  Federal  Energy 
Regulator}'  Commission,  888  First 
Street,  NE..  Washington,  DC  20426,  a 
motion  to  inter\'ene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 


person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
SecretarA'  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  ser\'e  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web. site  under  the 
"e-Filing"  link. 

Comment  Date:  August  4,  2003. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  03-18309  Filed  7-17-03:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 04-000] 

FPL  Energy  Seabrook.  LLC  and  Florida 
Power  &  Light  Company;  Notice  of 
Filing 

July  14.  2003. 

take  notice  that  on  July  7,  2003.  FPL 
Energy  Seabrook,  LLC  and  Florida 
Power  &  Light  Company  tendered  for 
filing  with  tlie  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  section  203  of  the  Federal 
Power  Act,  a  request  for  authorization  to 
engage  in  an  intra-corporate  transfer  of 
jurisdictional  facilities  whereby  FPL 
Energy  Seabrook,  LLC  will  transfer  its 
undivided  interest  in  the 
interconnecting  transmission  facilities 
for  Seabrook  Station  to  its  affiliate 
Florida  Power  &  Light  Company. 
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Secretary. 
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[Docket  No.  ECO:  1-105-000] 

PacifiCorp  and  PPM  Energy,  Inc.; 
Notice  of  Fiiinq 


(PFM 
filed 
at(  ry 
ai 


luly  14,  2003. 

Take  notice 
PacifiCorp  (Pac 
Energy,  Inc. 
Applicants) 
Energy  Regul 
(Commission) 
to  section  203 
and  part  33  of 
Regulations,  for 
jurisdiction  or, 
order  auth 
reorganization 
Partnership 


t  lat 


c 


t  le 


lonzu  ig 


(N/  GP) 


on  July  8,  2003, 
fiCorp)  and  PPM 
Energy)  (collectively 
with  the  Federal 

Commission 
application,  pursuant 
the  Federal  Power  Act 

Commission's 
an  order  disclaiming 
n  the  alternative,  for  an 

an  intracorporate 
hereby  NA  General 
will  be  merged  into 


PacifiCorp  Holdings,  Inc.  (PHI),  As  a 
result  of  the  reorganization,  NAGP  will 
be  removed  from  the  chain  of  ownership 
between  Scottish  Power  and  Applicants. 
The  separate  existence  of  NAGP  shall 
cease  and  PHI  shall  continue  to  exist  as 
the  siu^iving  entity.  Applicants  will 
remain  indirect  subsidiaries  of  Scottish 
Power  and  direct  subsidiaries  of  PHI. 
Applicants  filed  no  Sectipn  205  rate 
proceeding  in  this  application,  and  state 
that  the  transaction  will  change  only 
Applicants'  internal  upstream  corporate 
structure,  and  will  have  no  impact  on 
competition,  rates  or  regulation. 
Applicants  request  that  the  Commission 
disclaim  jurisdiction  over  or  approve 
the  transaction  as  early  as  practicable. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toH- 
free  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  July  29,  2003. 

Magalie  R.  Salas. 

Secretary: 

[PR  Doc.  0:J-18312  Filed  7-17-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-209-000] 

Pinnacle  West  Energy  Corporation 
Complainant,  v.  Nevada  Power 
Company,  Respondent;  Notice  of 
Complaint 

July  11,  2003. 

Take  notice  that  on  July  10,  2003, 
Pinnacle  West  Energy  Corporation 
(Pinnacle  West)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Complaint 
Requesting  Fast  Track  Processing 
against  Nevada  Power  Compjiny 
(Nevada  Power)  pursuant  to  sections 
206  and  306  of  the  Federal  Power  Act, 
16  U,S.C.  824e  and  825e,  and  Rule  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.206. 

Pinnacle  West  alleges  that  Nevada 
Power  has  refused  to  honor  Pinnacle 
West's  request,  pursuant  to  Section  17.7 
of  Nevada  Power's  Open-Access 
Transmission  Tariff  (OATT),  to  defer  the 
commencement  date  of  Pinnacle  West's 
transmission  service  under  Nevada 
Power's  OATT. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  inter\'entions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
mwv'./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
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Conmiission  strongly  encourages 
electronic  filings. 

Comment  Date:  July  21,  2003. 

Magalie  R.  Salas, 

SecKtary. 

IFR  Doc.  03-18217  Filed  7-17^03:  8:45  am] 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-35-000,  et  a/ .] 

Tennessee  Gas  Pipeline  Company, 
Northern  Natural  Gas  Company, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines; 
Notice  of  Redocketing  of  Filings 

July  14,  2003. 

Take  notice  that  on  June  16,  2003,  the 
North  American  Energy  Standards 
Board  (NAESB)  filed  its  Progress  Report 
on  Pipeline  Capacity  Creditworthiness 
Standards  Development  that  was 
docketed  in  Docket  No.  RM96-1-000. 
All  subsequent  comments  relating  to 
this  report,  including  those  filed  in 
Docket  Nos.  GT02-35-000  and  GT02- 
38-000,  are  being  docketed  in  Docket 
No.  RM96-1-000.  These  include:  North 
American  Energy  Standards  Board 
Progress  Report  on  Pipeline  Capacity 
Creditworthiness  Standards 
Development  (filed  May  23,  2003);  the 
Comments  of  EnCana  Marketing  (USA) 
Inc.  (filed  June  24,  2003);  Supplement  to 
NbrtlVAmerican  Energy  Standards 
Board  Progress  Report  on  Pipeline 
Capacity  Creditworthiness  Standards 
Development  (filed  June  25,  2003); 
Motion  to  Intervene  and  Preliminary 
Comments  of  Midland  Cogeneration 
Venture,  LP  (June  27,  2003);  and 
Comments  of  the  KeySpan  Delivery 
Companies  (filed  July  3,  2003). 

These  filings  are  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link, 
under  Docket  No.  RM96-1-00.  Enter  the 
docket  number  excluding  the  last  three 
digits  in  the  docket  number  field  to 
access  the  document.  For  Assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202) 502-8659. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-18315  Filed  7-17-03;  8:45  am] 

BILLING  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-328-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

July  14,  2003. 

"Take  notice  that  on  June  26,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  filed  in  Docket 
No.  CP03-328-000  an  application,  in 
abbreviated  form,  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act,  as  amended, 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission, 
for  an  order  permitting  and  approving 
abandonment  of  a  transportation  and 
exchange  service  provided  to  The 
Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  and  Dominion 
Transmission,  Inc  (DTI)  under  Transco's 
Rate  Schedule  X-99  and  a 
transportation  service  provided  to 
Brooklyn  Union,  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

In  such  application,  Transco  states 
that  it  entered  into  an  interruptible 
transportation  and  exchange  agreement 
with  BrooklynUnion  and  DTI,  on  July  1, 

1975,  under  which  Transco  transports 
gas  on  an  interruptible  basis  for 
Brooklyn  Union,  now  doing  business  as 
KeySpan  Energy  Delivery  New  York,  on 
an  interruptible  basis  and  exchanges  gas 
with  DTI,  successor  to  Consolidated  Gas 
SupplyCorporation,  under  Rate 
Schedule  X-99.  Transco  further  states 
that  it  entered  into  an  interruptible 
transportation  agreement  with  Brooklyn 
Union  on  February  14,  1983,  under 
which  Transco  transports  gas,  on  an 
interruptible  basis,  for  Brooklyn  Union 
under  Rate  Schedule  X-248. 

In  the  instant  application,  Transco 
states  that  it  seeks  authorization  to 
abandon  both  the  transportation  and 
exchange  agreement  with  Brooklyn 
Union  and  DTI  and  the  transportation 
agreement  with  Brooklyn  Union, 
effective  on  the  date  of  the 
Commission's  order  authorizing  the 
abandonments,  pursuant  to 
BrooklynUnion's  and  DTI's  election  to 
terminate  their  service  agreements. 

Transco  states  that  the  Primary  Term 
of  the  service  agreement  under  Rate 
Schedule  X-99  ended  on  September  24, 

1976.  Transco  further  states  that  by 
letter  dated  January  9,  2001,  Brooklyn 
Union  and  DTI  provided  Transco 
sufficient  notice  to  terminate  the  subject 
agreement  under  Rate  Schedule  X-99  as 
of  the  date  of  the  Commission's  order 
authorizing  the  abandonment  of  service. 


Transco  indicates  that  the  Primary  Term 
of  the  service  agreement  under  Rate 
Schedule  X-248  ended  on  January  21, 
1983.  Transco  explains  that,  by  letter 
dated  April  28,  2003,  Brooklyn  Union 
provided  Transco  sufficient  notice  to 
terminate  the  subject  sen'ice  agreement 
under  Rate  Schedule  X-248  as  of  the 
date  of  the  Commission's  order 
authorizing  the  abandonment  of  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  EnergvRegulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
and  protests  must  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission'sWeb  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERCOnline 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the' 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  August  4,  2003. 

Magalie  R.  Salas, 

Secretary: 

[FR  Doc.  03-18307  Filed  7-17-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-72-000] 

Whiting  Leasing  LLC;  Errata  Notice 

July  14,  2003. 

On  May  29,  2003,  the  Commission 
issued  a  Notice  of  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status  in  the 
above-captioned  proceeding,  68  FR 
33,390.  The  name  of  the  applicant  was 
incorrectly  listed  as  Whiting  Clean 
Energy,  Inc.  The  correct  name  of  the 
applicant  is  Whiting  Leasing  LLC.  We 


42696 


tiqe 

Magalie  R.  S^las, 

Secretan: 
IFR  Doc.  03- 
BILUNG  CODE 
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have  incorp|Drated  this  correction  to  this     DEPARTMENT  OF  ENERGY 

Errata  Noti 

Federal  Energy  Regulatory 
Commission 


8;)13  Filed  7-17-03;  8:45  am) 

*17-01-P 


DEPARTM^T  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ICP03-33-000;  CP03-35::000 
andCP03-79-O00] 


WyckoffGaii 
Notice  of  Publ 


Storage  Company,  LLC; 
lie  Meeting 


July  14,  200.1 


The  staff 
Regulatory 
meeting  wit 
Company,  L 
interested 
proposal  by 
application 
section  7(c) 
drill  two  CO 
location  of 
in  Steuben 


cfl 


p(  rsc 


rfir 
iti 


VVyckoffs 
to  construct 
Project  is  pe 
33-000,  et  Q, 
exemption  a 
confirmation 
conducting 
confirm  the 
developing  i 
target 

Commission 
by  the  end  o 
commence 
week  of  Sept 

All 
Interested 
VVyckoffs  re 
2003,  at  10 
at  the  Federa 
Commission 
Washington, 

For  further 
contact  the 
(202) 208-1 


1 3n 


reserve  irs 


dilli 


interesi  ed 


pat 


Oil 


the  Federal  Energy 
Cjommission  will  conduct  a 
Wyckoff  Gas  Storage 
,C  (Wyckoff)  and  any  other 

ons  to  discuss  a  new 
iVyckoff  to  file  an 
ar  an  exemption  under 
f  the  Natural  Gas  Act  to 
rmation  wells  at  the 
proposed  Storage  Project 
County,  New  York. 

ipplication  for  a  certificate 
and  operate  the  Storage 
ding  in  Docket  No.  CP03- 
Wyckoff  will  seek 
ithority  to  drill  the  two 
wells  for  purposes  of 
V  arious  geologic  tests  to 
( ommercial  feasability  of 
s  Storage  Project  in  the 

It  proposes  to  ask  the 
to  grant  such  authorization 
August  2003  so  that  it  can 

ing  operations  the  first 
jmber  2003. 


parties  may  attend, 
ies  can  meet  staff  and 

iresentatives  on  July  21, 
a.m.,  in  Room  No.  62-26, 
Energy  Regulatory 

888  First  Street.  NTE. 

DC  20426. 

information,  please 
Q  fice  of  External  Affairs  at 
0  18. 

Magalie  R.Saljis. 

Secretary: 

(PR  Doc.  0.-?-l*08  Filed  7-17-0.1;  8j45  am] 

BILUNG  CODE  67  7-01-P 


[Docket  No.  EC03-101-000,  et  a!.] 

Eagle  Energy  Partners,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

July  10,  2003. 

The  following  fdings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 
IDorket  No.  EC03-101-000 

1.  Eagle  Energy  Partners,  Inc.,  Eagle 
Energy'  Partners  I,  L.P. 

Take  notice  that  on  July  3,  2003,  Eagle 
Energy  Partners,  Inc.  (Eagle  Inc.)  and 
Eagle  Energy  Partners  I.  L.P.  (Eagle  L.P.) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  the  transfer  of  Eagle  Inc."s  Rate 
Schedule  FERC  No.  1  to  Eagle  L.P. 

Comment  Date:  July  24.  2003. 

IDocket  Nos.  EC03-102-O00  and  ER03-1016- 
000] 

2.  The  Cincinnati  Gas  &  Electric 
Company,  The  Dayton  Power  and  Light 
Company,  Columbus  and  Southern 
Ohio  Electric  Company 

Take  notice  that  on  July  1,  2003.  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E),  The  Dayton  Power  and  Light 
Company  (Dayton)  and  Columbus  and 
Southern  Ohio  Electric  Company 
(Columbus)  jointly  submitted  certain 
joint  transmission  ownership 
agreements  and  amendments  thereto,  by 
and  among  CG&E,  Dayton,  and 
Columbus  pursuant  to  sections  205  and 
203  of  the  Federal  Power  Act. 

Comment  Date:  July  22,  2003. 

I  Docket  Nos.  EC0.3- 103-000  ami  ER03-1026- 
OOOl 

3.  PG&E  Dispersed  Generating 
Company,  LLC 

Take  notice  that  on  July  2,  2003, 
PG&E  Dispersed  Generating  Company, 
LLC  (PG&E  Dispersed  Gen)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  disposition  of 
jurisdictional  facilities  under  section 
203  of  the  Federal  Power  Act.  PG&E 
Dispersed  Gen  requests  Commission 
approval  to  sell  to  American  Municipal 
Power-Ohio,  Inc.  step-up  transformers 
and  interconnecting  transmission  lines 
associated  with  three  natural-gas  fired 
peaking  combustion  turbine  generating 
facilities,  each  with  a  maximum 
nominal  rated  capacity  of  49.5  MW, 
located  in  Ohio.  PG&E  Dispersed  Gen 


states  that  it  has  also  notified  the 
Commission  of  its  intention  to  terminate 
a  related  wholesale  power  sales  contract 
with  PG&E  Energy  Trading-Power,  L.P., 
Service  Agreement  No.  1  under  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
effective  date  November  1 ,  2001  in 
Docket  No.  ER02-449,  in  connection 
with  the  proposed  asset  sale  to  AMP- 
Ohio.  PG&E  Dispersed  Gen  has 
requested  a  shortened  comment  period 
of  two  weeks. 

Comment  Date:  July  23,  2003. 
[Docket  No.  ER02-2014-012i 

4.  Entergy  Services,  Inc., 

Take  notice  that  on  July  7,  2003, 
Entergy  Services,  Inc.,  on  behalf  of  the 
Entergy  Operating  Companies,  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively  Entergy),  fded 
a  compliance  filing  in  response  to  three 
Commission  Orders  (103  FERC  ^61,270, 
103  FERC  Tl  61.271,  104  FERC  ^  61,011) 
related  to  Entergy's  Generator  Operating 
Limits  procedures.  Entergy  states  that 
the  compliance  filing  implements 
revisions  to  Attachment  Q  to  the 
Entergy  Open  Access  Transmission 
Tariff  that  were  required  by  these 
orders. 

Comment  Date:  July  28,  2003. 
(Docket  No.  ER02-2330-016I 

5.  New  England  Power  Pool  and  ISO 
New  England  Inc. 

Take  notice  that  on  Julv  7,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  and  ISO  New 
England  Inc.  (ISO-NE)  submitted  fo'r 
filing  information  related  to 
transmission  upgrades  for  Southwest 
Connecticut  to  receive  socialized  cost 
treatment,  and  an  appropriate 
percentage  of  the  costs  of  each  project 
to  be  socialized,  as  well  as  additional 
explanation  for  the  use  of  Real-Time 
Load  Obligation  Deviations  to  allocate 
Operating  Reserve  Charges  in 
compliance  with  the  Commission's 
Order,  103  FERC  Tl  61,304. 

The  NEPOOL  Participants  Committee 
and  ISO-NE  state  that  copies  of  these 
materials  were  sent  to  all  persons 
identified  on  the  service  lists  in  the 
captioned  proceedings,  the  NEPOOL 
Participants  and  the  six  New  England 
state  governors  and  regulatory 
commissions. 

Comment  Date:  July  28.  2003. 
[Docket  No.  ER03-386-004| 

6.  Southern  Company  Services,  Inc. 

Take  notice  that  on  July  7,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
on  behalf  of  Georgia  Power  Company, 
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made  a  compliance  filing  in  accordance 
with  the  June  4,  2003,  Federal  Energy 
Regulatory  Commission's  Order,  103 
FERC  1161,279. 
Comment  Date:  July  28,  2003. 

[Docket  Nos.  ER03-608-003,  EROO-2019-010 
and  EROl-819-005) 

7.  California  Independent  System 
Operator  Corporation 

Take  notice  that  on  July  7,  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  in 
compliance  with  the  Commission's 
Order  of  May  30,  2003,  103  FERC 
Tl  61,260,  (Order)  in  which  the 
Commission  acted  on  an  amendment 
(Amendment  No.  49)  to  the  ISO  Tariff. 
In  the  Order  (at  P25),  the  Commission 
required  that  the  ISO  submit  a  report 
identifying  the  Scheduling  Coordinators 
who  are  not  in  compliance  with  the 
metering  requirement  as  described  in 
the  ISO  Tariff,  the  reasons  for  the  non- 
compliance, and  the  anticipated  date  of 
compliance. 

The  ISO  states  it  has  served  copies  of 
this  filing  on  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
the  Participating  Transmission  Owners 
under  the  ISO  Tariff,  all  parties  with 
effective  Scheduling  Coordinator 
Service  Agreements  under  the  ISO 
Tariff,  and  to  all  parties  not  among  the 
foregoing  on  the  restricted  service  list. 
The  ISO  also  states  that  this  filing  will 
be  posted  on  the  ISO's  Web  site. 

Comment  Date:  July  28,  2003. 

IDocket  Nos.  ER03-932-001  and  ER03-296- 
003) 

8.  Flying  Cloud  Power  Partners,  LLC 

Take  notice  that  on  July  7,  2003, 
Flying  Cloud  Power  Partners,  LLC 
(Flying  Cloud)  and  Heartland  Wind  LLC 
(Heartland  Wind)  amended  its  Notice  of 
Change  in  Status  for  Approval  of 
Market-Based  Rate  Authority,  and  Filing 
of  Code  of  Conduct  and  Conforming 
Changes  to  Market-Based  Rate  Schedule 
filed  with  the  Federal  Energy  Regulatory 
Commission  on  June  5,  2003.  Flying 
Cloud  and  Hartland  Wind  state  that  the 
amendment  reflects  changes  to  the  Rate 
Schedule  to  conform  to  Commission 
precedent  and  practice  regarding 
affiliate  transactions  [see  101  FERC 
1 61,331).  Flying  Cloud  and  Heartland 
Wind  request  a  waiver  of  the  60-day 
notice  and  120-day  prefiling 
requirements  under  18  CFR  35.3. 

Comment  Date:  July  28,  2003. 

[Docket  No.  ER03-960-0011 

9;  PG  Power  SalgMDne,  L.L.C. 

Taice  notice  that  on  July  7,  2003,  PG 
Power  Sales  One,  L.L.C.  (PG  Power) 


tendered  for  filing  an  amendment  to  the 
Notice  of  Cancellation  filed  on  June  16, 
2003  in  Docket  No.  ER03-960-000.  PG 
Power  states  that  it  is  proposing  to 
amend  the  June  16,  2003  filing  to 
remove  the  Notice  of  Cancellation 
submitted  for  PG  Power.  PG  Power 
explains  that  it  is  proposing  to  void  the 
Notice  of  Cancellation  of  its  market- 
based  tariff  because  it  will  continue  to 
engage  in  the  sale  of  electricity  at 
wholesale  and  the  previous  Notice  of 
Cancellation  was  erroneously  filed. 
Comment  Date:  July  28,  2003. 

[Docket  No.  ERO.3-1035-000] 

10.  International  Falls  Power  Company 

Take  notice  that  on  July  7,  2003, 
International  Falls  Power  Company 
(IFPC)  filed  with  the  Commission  a 
Notice  of  Termination  of  IFPC's  market- 
based  rate  tariff.  IFPC  requests  waiver  of 
the  Commission's  prior  notice 
requirements  so  that  the  termination 
mav  be  effective  July  15,  2003. 

Comment  Date:  July  28,  2003. 

(Docket  No.  ER03-1036-0001 

11.  PJM  Interconnection,  L.L.C. 

Take  notice  that  on  July  3,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  a  revised  interconnection 
service  agreement  and  an  interim 
interconnection  service  agreement  that 
PJM  has  executed  between 
ConocoPhillips  Company  and  PPL 
Holtwood,  L.L.C,  respectively,  and  a 
Notice  of  Cancellation  for  an  agreement 
that  has  been  superseded. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  an  effective  date 
of  June  4,  2003  for  the  agreements.  PJM 
states  that  copies  of  this  filing  were 
served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  July  24,  2003. 

[Docket  No.  ER03-1037-O00I 

12.  Entergy  Services,  Inc. 

Take  notice  that  on  July  3,  2003, 
Entergy  Services,  Inc.,  (Entergy 
Services)  on  behalf  of  Entergy  Arkansas, 
Inc.,  Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
Inc.,  and  Entergy  New  Orleans,  Inc., 
tanjdered  for  filing  an  Amendment  to  the 
Service  Agreement  for  Network 
Integration  Transmission  Service  and 
Network  Operating  Agreement  between 
Entergy  Services  and  the  City  of  North 
Little  Rock,  Arkansas. 

Comment  Date:  July  24,  2003. 

IDocket  No.  ER03-1 038-000) 

13.  Florida  Power  &  Light  Company 

Take  notice  that  on  July  7,  2003, 
Florida  Power  &  Light  Company  (FPL) 


tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  section  205  of  the  Federal 
Power  Act  an  executed  Interconnection 
and  Operating  Agreement  between  FPL 
and  FPL  Energy  Seabrook,  LLC  (FPLE 
Seabrook)  that  sets  forth  the  terms  and 
conditions  governing  the 
interconnection  of  FPLE  Seabrook's 
generating  facility  to  FPL's  345  kV 
substation. 
Comment  Date:  July  28,  2003. 

[Docket  No.  ER03-1039-000 

14.  Ampro  Energy  Wholesale,  Inc. 

Take  notice  that  on  July  7,  2003, 
Ampro  Energ}'  Wholesale,  Inc.  (AmPro 
Wholesale)  petitioned  the  Commission 
for  acceptance  of  AmPro  Wholesale  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

AmPro  Wholesale  states  that  it 
intends  to  engage  in  wholesale  electric 
power  and  energy  purchases  and  sales 
as  a  marketer.  AmPro  Wholesale  also 
states  that  it  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  Date:  July  28,  2003. 

(Docket  No.  ERO.3-1040-0001 

15.  Trident  Energy  Marketing,  Inc. 

Take  notice  that  on  July  7,  2003, 
Trident  Energy  Marketing,  Inc., 
submitted  for  filing  a  Notice  of 
Cancellation  of  its  market-based  rate 
tariff  and  a  request  for  relief  of  the  EQR 
filing  requirements. 

Comment  Date:  July  28,  2003. 

Standard  Paragraph 

Any  person  desiring  to  interv'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Wa.shington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wM'w./erc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
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the  document.  For 
contact  FERC  Online 


free  at 
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via  the 

CFR  385.200 1 
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electronic 
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field  to 
assistance. 
Support  at 

FERCOnline  mpport@ferc.gov  or  toll- 
(866)2  08-3676,  or  for  TTY, 
(202  J502-8659.  Protests  and 

may  be  filed  electronically 
Inteniet  in  lieu  of  paper;  see  18 
(a)(l)(iii)  and  the 
on  the  Commission's  Web 

e-Filing"  link.  The 
strongly  encourages 
.  Secretary. 


fil  ngs. 


216  Filed  7-16-03:  8:45  am) 

-p 


DEPARTMEriT  OF  ENERGY 

1 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  El03-11-«)2,  et  al.] 


Wisvest-Con^ecticut 
Electric  Rate 


LLC,  et  al.; 
and  Corporate  Filings 


2003. 


July  1 1 

The  follow:  ng 
with  the  Comniission 
listed  in  a: 
docket  classif 
[Docket  No.  EL  13-11-002 


filings  have  been  made 
The  filings  are 
sce^ding  order  within  each 
cation. 


1.  Wisvest-Co^necticut,  LLC  v.  ISO  New 
England  Inc. 


Take  notice 
New  England 
Farticipcmts 
England  Inc. 
filing  changes 
and  Proceduri  t 
with  the 
Connecticut, 
Inc.,  103  FERd; 

The  NEPOQL 
and  ISO-NE 
materials  wen  s 
identified  on 
captioned 
Participants 
state  governor^ 
commissions 

Comment 


(Docket  No.  ER( 


that  on  July  7,  2003,  the 
Power  Pool  (NEPOOL) 
C  ommittee  and  ISO  New 
||lSO-NE)  submitted  for 
to  NEPOOL  Market  Rule 
No.  11  in  compliance 
Com  nission's  order  in  Wisvest 
:  -LC  v.  ISO  New  England, 
§61,302(2003). 
Participants  Committee 
that  copies  of  these 
sent  to  all  persons 
I  he  service  lists  in  the 
proceedings,  the  NEPOOL 
the  six  New  England 
and  regulatory 


si  ate  1 


aid 


Dite 


:  August  6,  2003. 
.'i-949-OOll 


2.  Common wc  alth  Edison  Company 

T'ake  notice  that  on  July  8,  2003, 
Commonweal  h  Edison  Company 
(ComEd),  tendered  for  filing  a  proposed 
amendment  tc  its  FERC  Electric  Service 
Tariff,  Second  Revised  Vol.  No.  5. 
ComEd  states  hat  the  proposed  changes 
eliminate  fron  Schedule  C  the  reference 
to  use  of  power  flow  models  "updated 
by  MAIN."  Co  nEd  also  states  that  the 


proposed  change  simply  identifies  the 
power  flow  models  as  "updated." 

ComEd  states  that  the  change  is 
necessary  because  as  PJM  takes  over 
determining  Available  Transfer 
Capability  (ATC),  a  preliminary  phase 
leading  to  ComEd's  integration  into 
PJM,  the  power  flow  models  used  to 
determine  ATC  in  some  instances  may 
not  be  updated  by  MAIN. 

ComEd  asserts  that  instead,  PJM 
increasingly  will  be  performing  the 
updates  of  the  power  flow  models. 
ComEd  states  that  the  models  will  be 
the  same  ones  used  before  integration 
into  PJM,  but  they  will  be  updated  by 
PJM  rather  than  MAIN  as  the  integration 
proceeds. 

ComEd  states  that  copies  of  the  filing 
were  served  upon  the  public  utility's 
jurisdictional  customers,  the  Illinois 
Commerce  Commission,  and  interveners 
in  this  docket. 

Comment  Dafe;  July  29,  2003. 
[Docket  No.  ER03-1 04 1-000] 

3.  Southern  Company  Services,  Inc. 

Take  notice  that  on  July  8,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  PowerCompany,  Gulf 
Power  Company,  Mississippi  Power 
Company,  and  SavannahElectric  and 
Power  Company  (collectively  Southern 
Companies),  filed  a  Notice  of 
Cancellation  of  Service  Schedule  A  and 
Service  Schedule  GES  of  the 
Interchange  Contract  dated  February  25, 
1982  between  Gulf  States  Utilities 
Company  and  Southern  Companies 
(Southern  Operating  Companies'  First 
Revised  Rate  Schedule  FERC  No.  59). 
SCS  states  that  the  cancellations  were 
made  pursuant  to  a  bilateral  amendment 
to  the  Interchange  Contract. 

Comment  Date:  July  29,  2003. 
(Docket  No.  ER03-1042-000I 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

Take  notice  that  on  July  8,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commission's  regulations,  18  CFR  35.12 
,  submitted  for  filing  an  unexecuted 
Interconnection  and  Operating 
Agreement  among  American 
Transmission  Company  LLC  ,  Edison 
Sault  Electric  Company  and  the 
Midwest  ISO. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  served  on  American 
Transmission  Company  LLC  and  Edison 
Sault  Electric  Company. 

Comment  Date:  ]uly  29,  2003. 


(Docket  No.  ER03-1 043-000) 

5.  Southern  Company  Services,  Inc. 

Take  notice  that  on  July  8,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  filed  a  Notice  of  Cancellation 
of  the  portions  of  the  Interconnection 
Agreement  dated  May  5,  1980  between 
Alabama  Electric  Cooperative,  Inc.  and 
Alabama  Power  Company  (Alabama 
Power  Company's  Rate  Schedule  FERC 
No.  145)  that  pertain  to  the  supply  of 
emergency  service.  SCS  states  that  this 
cancellation  was  made  pursuant  to  a 
bilateral  amendment  to  the 
Interconnection  Agreement. 

Comment  Date:  July  29,  2003. 
[Docket  No.  ER03-1044-0001 

6.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

Take  notice  that  on  July  8,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commission's  regulations,  18  CFR 
35.12,  submitted  for  filing  an 
unexecuted  Interconnection  and 
Operating  Agreement  among  American 
Transmission  Company  LLC,  Wisconsin 
Electric  Power  Company  d/b/a  We 
Energies,  and  Midwest  ISO. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  served  on  American 
Transmission  Company  LLC  and 
Wisconsin  Electric  Power  Company  d/b/ 
a  We  Energies. 

Comment  Date:  July  29,  2003. 
[Docket  No.  ER03-1 045-000] 

7.  Southern  Company  Services,  Inc. 

Take  notice  that  on  July  8,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  filed  a  revised 
Interim  Agreement  for  Network 
Integration  Transmission  Service  and 
Complementary  Services  between  the 
Southeastern  Power  Administration 
(SEPA)  and  SCS,  as  agent  for  Southern 
Companies  (Rate  Schedule  FERC  No. 
400).  SCS  states  that  the  revised  Interim 
Agreement  provides  that  SEPA  may 
allocate  additional  capacity  and  energy 
to  certain  of  its  customers  and  Southern 
Companies  will  schedule  those 
additional  resources  to  those  customers. 

Comment  Date:  July  29,  2003. 
[Docket  No.  ER03-1046-000] 

8.  California  Independent  System 

Take  notice  that  on  July  8,  2003,  the 
California  Independent  System  Operator 
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Corporation  (ISO)  submitted  an 
amendment  (Amendment  No.  54)  to  the 
ISO  Tariff.  The  ISO  states  that  the 
proposed  Tariff  changes  and 
clarifications  in  Amendment  No.  54 
further  the  Real  Time  Imbalance  Energy 
Market  design  elements  in  Phase  1  of 
the  ISO's  Comprehensive  Market  Design 
2002  (MD02)  initiative  and  complement 
the  market  design  changes  that  were 
implemented  on  October  30,  2002  as 
part  of  MD02  Phase  1  A.  The  ISO  states 
that  copies  of  Amendment  No.  54  has 
been  served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  afl  entitles 
with  effective  ISO  Scheduling 
Coordinator  agreements,  and  all  parties 
in  the  proceeding  in  Docket  No.  ER02- 
1656-000. 

Comment  Date:  July  29,  2003. 
[Docket  No.  ER03-1 048-000] 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

Take  notice  that  on  July  8,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commission's  regulations,  18  CFR 
35.12,  submitted  for  filing  an 
unexecuted  Interconnection  and 
Operating  Agreement  among  American 
Transmission  Company  LLC,  Wisconsin 
Public  Service  Corporation  and  the 
Midwest  ISO. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  served  on  American 
Transmission  Company  LLC  and 
Wisconsin  Public  Service  Corporation. 

Comment  Date:  July  29,  2003. 

[Docket  No.  ER03-1032-000] 

10.  The  Green  Power  Connection 

Take  notice  that  on  July  8,  2003,  The 
Green  Power  Connection  pursuant  to 
Federal  Power  Act,  18  CFR  35.15  and 
131.53,  submitted  for  filing  a  Notice  of 
Cancellation  of  its  FERC  market-based 
electric  tariff  filed  in  pockef  No.  ER97- 
3888. 

The  Green  Power  Connection  states 
that  copies  of  this  filing  have  not  been 
served  on  any  party  because  it  has  not 
engaged  in  any  sales  of  electric  power 
or  entered  into  any  power  or>related 
contracts  with  any  purchasers. 

Comment  Date:  July  29,  2003. 

Standard  Faragrap)i 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  JSIE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18314  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF03-4-000] 

Weaver's  Cove  Energy  L.L.C.  and  Mill 
River  Pipeline  L.L.C;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement  for  the  Proposed  Weaver's 
Cove  LNG  Project,  Request  for 
Comments  on  Environmental  Issues, 
and  Notice  of  Joint  Public  Scoping 
Meeting 

Iulyll,2003. 

"The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  Weaver's  Cove  Energy 
L.L.C.'s  and  Mill  River  Pipeline  L.L.C's 
(collectively  referred  to  as  Weaver's 
Cove)  proposed  Weaver's  Cove  LNG 
Project  in  Fall  River,  Massachusetts.  The 
proposed  facilities  would  consist  of 
liquefied  natural  gas  (LNG)  import 
terminal,  storage,  and  vaporization 
facilities  and  one  or  more 
interconnecting  pipeline.  The 


Commission  will  use  the  EIS  in  its 
decision-making  process  to  determine 
whether  or  not  to  authorize  the  project. 

The  Weaver's  Cove  LNG  Project  is  in 
the  preliminary  design  stage.  At  this 
time  no  formal  application  has  been 
filed  with  the  FERC.  For  this  project,  the 
FERC  staff  is  initiating  its  National 
Environmental  Policy  Act  (NEPA) 
review  prior  to  receiving  the 
application.  The  purpose  of  the  NEPA 
Pre-filing  Process  is  to  involve 
interested  stakeholders  early  in  project 
planning  and  to  identify  and  resolve 
issues  before  an  application  is  filed  with 
the  FERC.  A  docket  number  (PF03^- 
000)  has  been  established  to  place 
information  filed  by  Weaver's  Cove  and 
related  documents  issued  by  the 
Commission,  into  the  public  record.' 
Once  a  formal  application  is  filed  with 
the  FERC,  a  new  docket  number  will  be 
established. 

On  May  2,  2003,  the  FERC  staff 
participated  in  an  interagency  meeting 
in  Fall  River,  Massachusetts  to  discuss 
the  project  and  the  environmental 
review  process  with  Weaver's  Cove  and 
other  key  Federal  and  state  agencies. 
These  agencies  included:  the  U.S.  Army 
Corps  of  Engineers;  the  U.S.  Coast 
Guard;  the  Massachusetts  Department  of 
Environmental  Protection,  Energy 
Facilities  Siting  Board,  and  Executive 
Office  of  Environmental  Affairs;  and  the 
Rhode  Island  Coastal  Resources 
Management  Council  and  Department  of 
Environmental  Management.  With  this 
notice,  we  -  are  asking  these  and  other 
Federal,  state,  and  local  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
formally  cooperate  with  us  in  the 
preparation  of  the  EIS.  These  agencies 
may  choose  to  participate  once  they 
have  evaluated  the  proposal  relative  to 
their  responsibilities.  Agencies  which 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  later  in  this  notice. 

This  notice  is  being  sent  to  residences 
within  0.5  mile  of  the  proposed  LNG 
terminal  site;  landowners  along  the 
various  pipeline  routes  under 
consideration;  Federal,  state,  and  local 
government  agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  tribes;  and 
local  libraries  and  newspapers.  We 
encourage  government  representatives 
to  notify  their  constituents  of  this 
planned  project  and  encourage  them  to 
comment  on  their  areas  of  concern. 


'  To  view  information  in  the  docket,  follow  the 
instructions  for  using  the  FERRIS  link  al  the  end  of 
this  notice. 

^  "We,"  "us,"  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects. 
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Weaver's  Cove  is  requesting  approval 
to  begin  construction  of  the  UvIG 
facihties  in  the  Fall  of  2004.  The 
approximate  duration  of  construction  of 
the  terminal  facilities  would  be  3  years. 
The  duration  of  pipeline  construction 
would  be  approximately  4  months. 
Weaver's  Cove  proposes  to  place  the 
project  in  service  in  the  Fall  of  2007. 

Land  Requirements 

The  proposed  LNG  terminal  would  be 
on  a  68-acre  site  zoned  for  industrial  use 
on  the  Taunton  River  in  Fall  River, 
Massachusetts.  The  site  has  been 
formerly  used  as  an  oil  refinery  and  a 
marine  import  terminal  for  petroleum 
products.  "The  riverfront  areas  of  the  site 
are  in  a  Designated  Port  Area  as  defined 
by  the  Massachusetts  Coastal  Zone 
Management  plan. 

The  project  would  also  require 
maintenance  and  improvement  dredging 
of  approximately  7  miles  of  the  Taunton 
River  Federal  Navigation  Channel  and  a 
turning  basin  to  enable  the  LNG  tankers 
to  access  the  proposed  site.  The 
dredging  would  occur  jn  Massachusetts 
and  Rhode  Island.  The  total  volume  of 
dredging  is  anticipated  to  be  about 
2,100,S00  cubic  yards.  The  dredged 
material  would  be  disposed  of  in 
uplands  at  the  terminal  site  or,  if 
unsuitable  for  upland  disposal,  by  either 
confined  aquatic  disposal  cell,  confined 
disposal,  or  ocean  disposal  methods. 

The  EIS  Process 

NEPA  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity,  or  an  import  authorization 
under  Section  3  of  the  Natural  Gas  Act. 
NEPA  also  requires  us  to  discover  and 
address  issues  and  concerns  the  public 
may  have  about  proposals.  This  process 
is  referred  to  as  "scoping."  The  main 
goal  of  the  scoping  process  is  to  locus 
the  analysis  in  the  EIS  on  the  important 
environmental  issues  and  reasonable 
alternatives.  By  this  notice,  we  are 
requesting  agency  and  public  comments 
on  the  scope  of  the  issues  to  be  analyzed 
and  presented  in  the  EIS.  All  scoping 
comments  received  will  be  considered 
during  the  preparation  of  the  EIS.  To 
ensure  your  comments  are  considered, 
please  carefully  follow  the  instructions 
in  the  public  participation  section  of 
this  notice. 

Our  independent  analysis  of  the 
issues  will  be  included  in  a  draft  EIS. 
The  draft  EIS  will  be  mailed  to  Federal, 


local  508-678-5700.  toll  free  l-«00-633-5700.  or 
info@vtfeaverscove.com  fWeb  site  will  be  available 
by  July  31.  2003).  Be  as  specific  as  you  can  about 
the  location(s)  of  your  area(s)  of  interest. 


State,  and  local  government  agencies; 
elected  officials;  environmental  and 
public  interest  groups;  Native  American 
tribes;  affected  landowners;  other 
interested  parties;  local  libraries  and 
newspapers;  and  the  Commission's 
official  service  list  for  this  proceeding. 
A  45-day  comment  period  will  be 
allotted  for  review  of  the  draft  EIS.  We    ' 
will  consider  all  comments  on  the  draft 
EIS  and  revise  the  document,  as 
necessary,  before  issuing  a  final  EIS.  In 
addition,  we  will  consider  all  comments 
on  the  final  EIS  before  we  make  our 
recommendations  to  the  Commission. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  and  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  your  comments 
for  the  attention  of  Gas  Branch  1 :  and 

•  Reference  Docket  No.  PF03-4-000 
on  the  original  and  both  copies. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  Therefore, 
the  Commission  encourages  electronic 
filing  of  comments.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Internet  Web  site 
at  http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Prepare  your  submission  in  the 
same  manner  as  vou  would  if  filing  on 
paper  and  save  it  to  a  file  on  your  hard 
drive.  Before  you  can  file  comments  you 
will  need  to  create  an  account  by 
clicking  on  "Login  to  File"  and  then 
"New  User  Account."  You  will  be  asked 
to  select  the  type  of  filing  you  are 
making.  This  filing  is  considered  a 
"Comment  on  Filing." 

Public  Scoping  Meeting 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  a  public  scoping  meeting  that  we 
will  conduct  in  conjunction  with  the 
Massachusetts  Executive  Office  of 
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Environmental  Affairs.  The  location  and 
time  for  this  meeting  is  listed  below: 

July  29,  2003,  6  pm,  Venus  de  Milo 
Restaurant,  75  GAR  Highway, 
Swansea,  Massachusetts  02777.  (508) 
678-3901 

The  public  scoping  meeting  is 
designed  to  provide  Federal,  state,  and 
local  agencies,  interested  groups, 
affected  landowners,  and  the  general 
public  with  more  detailed  information 
and  another  opportunity  to  offer 
comments  on  the  proposed  project. 
Interested  groups  and  individuals  are 
encouraged  to  attend  the  meeting  and  to 
present  comments  on  the  environjnerftal 
issues  they  believe  should  be  addressed 
in  the  EIS.  A  transcript  of  the  meeting 
will  be  made  so  that  your  comments 
will  be  accurately  recorded. 

Availability  of  Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208  FERC  (3372)  or  on  the 
FERC  Internet  Web  site  [http:// 
w^\^^'. fere. gov).  Using  the  "FERRIS"  link, 
select  "General  Search  "  froiA  the 
FERRIS  menu,  enter  the  selected  date 
range  and  "Docket  Number"  [i.e.,  PF03- 
4-000).  and  follow  the  instructions. 
Searches  may  also  be  done  using  the 
phrase  "Weaver's  Cove"  in  the  "Text 
Search"  field.  For  assistance  with  access 
to  FERRIS,  the  helpline  can  be  reached 
at  1-866-208-3676,  TTY  (202)  502- 
8659,  or  at 

FERCOnlineSupport@ferc.gcv.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rule  makings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
that  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries,  and  direct  links 
to  the  documents.  To  register  for  this 
service,  go  to  http://i\'viiA'.ferc.gov/ 
esubscribenow.htm. 

Finally,  Weaver's  Cove  is  in  the 
process  of  establishing  an  Internet  Web 
site  for  this  project  at  http:// 
vi'ww.weaverscoveenergy.con\.  The  Web 
site  will  be  available  bj'July  31 ,  2003 
and  will  include  a  description  of  the 
project,  an  overview  map  of  the  terminal 
site  and  pipeline  routes,  and  a  link  for 
the  public  to  submit  comments  on  the 
project.  Weaver's  Cove  will  continue  to 
update  its  Web  site  with  information 


about  the  project,  and  will  always 
accept  comments. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18219  Filed  7-17-03:  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DI03-4-000] 

Renotice  of  Declaration  of  Intention 
and  Soliciting  Comments,  Motions  to 
Intervene  and  Protests 

luiy  14.  2003. 

On  July  2,  2003.  the  Commission 
issued  a  "Notice  of  Declaration  of 
Intention  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests."  In 
paragraph  "f  '  at  the  end  of  the  second 
line,  it  reads  "Range  2  East."  It  should 
read  Range  3  East.  The  comment  date  is 
now  changed  from  August  4,  2003  in  the 
July  2  Notice  to  August  13,  2003.  For 
these  reasons,  this  application  is  being 
renoticed. 

a.  Application  Type:  Declaration  of 
Intention.    - 

b.  Docket  No:  DI03-4-000. 

c.  Date  Filed:  June  19,  2003. 

d.  Applicant:  Scott  Watterson. 

e.  Name  of  Project:  Watterson 
Hydroelectric  Project. 

f.  Location:  The  Watterson 
Hydroelectric  Project  would  be  located 
on  Arbuckle  Stream,  in  Morgan  County 
near  Morgan,  Utah,  at  Section  18, 
Township  5  North,  Range  3  East,  Salt 
Lake  Base  and  Meridian.  The  project 
will  not  occupy  Federal  lands. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 
817(b). 

h.  Applicant  Contact:  Mr.  Kenneth  E. 
Gardner,  P.E.,  P.L.S..- Gardner 
Engineering. '5875  S.  Ademis  Ave 
Earkwav.  Suite  200,  Ogden,  Utah  84405, 
telephone  (801)  476-0202,  Fax:  (801) 
476-0066;  E-mail: 
ken@gardnerengineering.net. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Patricia  Gillis  (202)  502-8735,  or  E-mail 
address:  patrrcia.gillis@ferc.gov. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  August  13,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://w\uv.ferc.gov. 

Please  include  the  docket  number 
(DI03-4-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  run-of-river  Watterson 
Hydroelectric  Project  would  consist  of: 
(1)  A  diversion  structure  using  a  2-foot- 
by-2-foot  hydroscreen;  (2)  a  6-inch- 
diameter,  3,100-foot-long  pipeline;  (3)  a 
Pelton-wheel  turbine  with  a  rated 
capacity  of  12  kW,  and  an  inverter 
which  will  store  the  power  in  batteries; 
and  (4)  appurtenant  facilities.  The 
project  will  not  be  connected  to  the 
local  utility  or  any  other  power 
company,  or  transmission  grid. 

Wnen  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the    ■ 
project:  (1)  Would  be  located  on  a 
navigable  waterway:  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States:  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Web  at  http://\M\-w.ferc.gov  using 
the  "FERRIS"  link,  select  "Docket*" 
and  follow  the  instructions.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)--502-8659. 

— ^  rii.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a    . 
party  to  the  proceeding.  Any  comments, 
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Magalie  R.  Salaf, 

Secretary. 

[FR  Doc.  03-18.*0  Filed  7-17-03;  8:45  am) 
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DEPARTMEN-^  OF  ENERGY 

I 

Federal  Energ^  Regulatory 
Commission  [ 

Notice  of  Applcation  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Request,  and 
Establishing  PJrocedural  Sphedule  for 
Relicensing  arid  a  Deadline  for 
Submission  olj  Final  Amendments 

July  14,  2003. 

Take  notice 
hydroelectric 
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a.  Type  Oj 
License. 

b.  Project  No 

c.  Date  filed: 

d.  Applicant 
Hydro,  LLC. 

e.  Name  of  Project 
Hydroelectric 

f.  Location: 
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to:  Federal  Power 
a)— 825(r). 
Applicant\pontact:  Mr.  F.  Allen 
,  FPL  Energy 
X,  160  Capitol  Street, 
04330,(207)623-8413. 


i.  FERC  Contact:  Blake  Condo. 
blake.condo@ferc.gov  (202)  502-8914. 

j.  Cooperating  Agencies:  We  are 
asking  Federal,  state,  and  local  agencies 
and  Indian  tribes  with  jurisdiction  and/ 
or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  the  cooperating 
status  should  follow  the  instructions  for 
filing  comments  described  in  item  k 
below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency.  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  factual  basis  for 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  no  later 
than  60  days  after  the  application  filing 
and  serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  August  29,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filled  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  under  the  "e-Filing" 
link.  After  logging  into  the  e-Filing 
system,  select  "Comment  on  Filing" 
from  the  Filing  Type  Selection  screen 
and  continue  with  the  filing  process." 

m.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  Project  Description:  The  Bar  Mills 
Hydroelectric  Project  consists  of  the 
following  existing  facilities:  (1)  The  400- 
foot-long  by  25-foot-high  dam,  with  6.75 
foot-high  flashboards,  and  a  90  to  200 
foot  wide  by  725  foot  long  power  canal; 
(2)  the  5.3  mile  long  impoundment, 
which  has  a  surface  area  of  263  acres  at 
the  normal  full  pond  elevation  of  148.5 
feet  above  mean  sea  level;  (3)  a 


powerhouse  containing  two  generating 
units  with  total  installed  generating 
capacity  of  4.0  megawatts  (MW);  (4) 
appurtenant  facilities.  The  dam  and 
existing  project  facilities  are  owned  by 
FPL  Energy  Maine  Hydro  LLC. 

o.  A  copy  of  the  application  is  on  file      ^ 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
ivvnv.ferc.gov  using  the  "FERRIS"  link- 
select  "Docket  #"  and  follow  the 
instructions.  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  You  may  also  register  online  at 
http://www.ferc.gov/esubscribenow.htm 
to  be  notified  via  email  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

q.  With  this  notice,  we  are  initiating 
consultation  with  the  MAINE  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

r.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate.  The  Commission  staff 
proposes  to  issue  one  environmental 
assessment  rather  than  issue  a  draft  and 
final  EA.  Comments,  terms  and 
conditions,  recommendations, 
prescriptions,  and  reply  comments,  if 
any,  will  be  addressed  in  an  EA  issued 
in  early  2005. 

Issue  Acceptance  or  Deficiency  Letter 
October  2003. 

Issue  Scoping  Document  March  2004. 
Notice  that  application  is  ready  for 
environmental  analysisjune  2004. 

Notice  of  the  availability  of  the  EA 
December  2004. 

Ready  for  Commission  decision  on  the 
applicationFebruary  2005. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18316  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  ^17-01-^ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

July  14,  2003. 

"This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision. 

Parties  to  a  proceeding  may  seek  the 
opportunity  to  respond  to  any  facts  or 
contentions  made  in  a  prohibited  off- 
the-record  comntunication,  and  may 
request  that  the  Commission  place  the 
prohibited  communication  and 
responses  thereto  in  the  decisional 
record.  The  Commission  will  grant  such 
requests  only  when  it  determines  that 
fairness  so  requires.  Any  person 
identified  below  as  having  made  a 
prohibited  off-the-record 
communication  should  serve  the_ 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Riile 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  communications  recently 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  'FERRIS" 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 
Exempt: 


Docket  No. 

Date 
filed 

Presenter  or 
requester 

1.  P-1 1659-000  7-8-03 

Rob 
Klosowski. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18317  Filed  7-17-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7530-6] 

EPA  Science  Advisory  Board  Staff 
Office;  Request  for  Nomination  of 
Memtiers  for  the  EPA  Science 
Advisory  Board  (SAB),  Clean  Air 
Scientific  Advisory  Committee 
(CASAC),  and  the  Advisory  Council  on 
Clean  Air  Compliance  Analysis 
(COUNCIL) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency's  Science  Advisory 
Board  (SAB)  Staff  Office  is  soliciting 
nominations  for  Members  to  serve  on 
the  EPA  Science  Advisory  Board  (SAB), 
the  Clean  Air  Scientific  Advisor}' 
Committee  (CASAC),  and  the  Advisory 
Council  on  Clean  Air  Compliance 
Analysis  (COUNCIL).  Individuals 
responding  to  this  annual  request  for 
nominations  will  be  considered  for 
membership  vacancies  on  these  three 
Congressionally  mandated  Federal 
advisory  committees.  This  process 
supplements  other  efforts  to  identify 
qualified  candidates. 
DATES:  Nominations  should  be 
submitted  in  time  to  arrive  no  later  than 
August  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
submit  a  hard  copy  of  the  form  noted 
below  (for  those  unable  to  submit  the 
information  in  electronic  form),  please 
contact  Ms.  Diana  Pozun.  U.S.  EPA 
Science  Advisory  Board  Staff  Office 
(Mail  Code  1400A),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460 
(FedEx/Courier  address:  U.S.  EPA  SAB. 
Suite  6450,  1200  Pennsvlvania  Avenue, 


NW.,  Washington  DC  20004),  (202)  564- 
4544  (tel.),  (202)  501-0323  (fax),  or  via 
email  at  pozun.diana@epa.gov. 

For  further  information  concerning 
Ihis  nomination  process,  please  contact 
Mr.  Robert  Flaak,  Acting  Deputy 
Director  for  Management,  U.S.  EPA 
Science  Advisory  Board  Staff  Office, 
(202)  564-4546  (tel.).  or  via  email  at: 
flaak.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Eackground—The  SAB  (42  U.S.C. 
4365).  CASAC  (42  U.S.C.  7409)  and 
COUNCIL  (42  U.S.C.  7612)  are  chartered 
Federal  Advisory  Committees  that 
report  directly  to  the  EPA 
Administrator.  The  mission  of  these 
Federal  advisory  committees,  as 
established  by  statute,  is  to  provide 
independent  scientific  and  technical 
peer  review  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  bases  for 
EPA  actions.  Additional  information 
about  these  Federal  Advisory 
Committee  can  be  obtained  on  the  SAB 
Web  site  [http://www.epa.sab/gov). 

Members  serve  as  Special 
Government  Employees  (SGEs)  (40  CFR 
part  3,  subpart  F,  or  EPA  Ethics 
Advisor}'  88-6  dated  7/6/88)  and 
receive  compensation,  in  addition  to 
reimbursement  at  the  Federal 
government  rate  for  travel  and  per  diem 
expenses  while  serving  on  the  SAB. 
CASAC,  and  COUNCIL.  SGEs  are 
subject  to  certain  ethical  standards 
conimon  to  all  Federal  employees.  In 
particular,  prior  to  their  appointment. 
SGEs  are  required  to  complete  an 
information  package,  including  a 
Confidential  Financial  Disclosure 
Report. 

Expertise  Sought — As  part  of  the 
annual  membership  drive,  the  EPA  SAB 
Staff  Office  is  seeking  nominations  for 
nationally  and  internationally 
recognized  non-Federal  scientists, 
engineers,  economists,  and  social 
scientists  with  demonstrated  research 
and  applied  scientific  experience  and 
expertise  in  various  disciplinar}'  areas 
that  address  ecological  and/or 
environmental/public  health  challenges, 
a  multitude  of  stressors  [e.g..  physical, 
biological  and  chemical  agents  and 
mixtures)  impacting  environmental 
media  [e.g.,  air,  water,  land),  monitoring 
and  characterizing  sources  of  pollution, 
assessing  risk  to  ecosystem  and/or 
human  health,  prevention  and  risk 
management  technologies,  risk 
communication,  environmental  data 
quality,  assessing  environmental  social 
economic  values  and  cost-benefit 
analyses. 

The  selected  experts  will  be 
appointed  by  the  EPA  Administrator  to 
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CASAC,  COUNCIL,  the 
Committee,  and/or  the 
committees  [e.g., 
Whler  Committee,  Ecological 
1  id  Effects  Committee, 

Economics  Advisor^' 
Environmental  Engineering 
Environmental  Health 
Integrated  Human  Exposure 
Radiation  Advisory 
and  Research  Strategies 
Committee). 

'y — Any  interested  person 
on  may  nominate  qualified 
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ience  Advisory  Board 
11  acknowledge  receipt  of 
From  the  nominees 
respondents  to  this 
er  notice  and  through 
the  SAB  Staff  Office  will 


develop  a  list  of  recommended 
candidates  to  submit  to  the  EPA 
Administrator  for  selection  as  Members. 

The  EPA  SAB  seeks  the  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientific  perspectives  (which,  dmong 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to  . 

adequately  address  the  issues  facing  the 
Agency.  Specific  criteria  to  be  used  in 
evaluating  potential  Members  include: 
(a)  Scientific  and/or  technical  expertise, 
knowledge,  and  experience  (primary 
factors);  (b)  absence  of  financial 
conflicts  of  interest;  (c)  scientific 
credibility  and  impartiality:  (d) 
availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 

Those  candidates  ultimately  chosen  to 
serve  as  Members  will  be  appointed  as 
Special  Government  Employees.  As  a 
result,  they  will  all  be  required  to  fill- 
out  the  "Confidential  Financial 
Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form  allows  Government  officials  to 
determine  whether  there  is  a  statutory 
conflict  between  that  person's  public 
responsibilities  as  a  Special  Government 
Employee  and  private  interests  and 
activities,  or  the  appearance  of  a  lack  of 
impartiality,  as  defined  by  Federal 
regulation.  The  form  may  be  viewed  and 
downloaded  from  the  following  URL 
address:  http://\vw\v.epa.gov/sab/pdf/ 
epaform3110-48.pdf.  This  fqrm  should 
not  be  submitted  as  part  of  a 
nomination. 

Dated:  luly  10,  2003. 

Vanessa  T.  Vu, 

Director.  EPA  Scienic  Advison-  Board  Staff 
■  Office. 

IFR  Dnc.  03-18]r)7  Filed  7-17-03;  8:4.5  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6642-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://wvvw.epa.gov/ 
compliance/nepa./ 

Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  Julv  07,  2003  Through  July  11, 

2003 
Pursuant  to  40  CFR  1506.9. 


EIS  No.  03031 7,  Final  EIS,  AFS.  MI, 
Interior  Wetlands  Project,  Timber 
Harvest,  White  Pine  Trees  Pruning, 
Growth  System  Adjustment,  Wildlife 
Openings  Creation  and  Maintenance 
and  Transportation  System 
Improvements,  Hiawatha  National 
Forest,  Eastside  Administrative  Unit, 
Chippewa  County,  MI,  Wait  Period 
Ends:  August  18,  2003,  Contact: 
Martha  Sjogren  (906)  643-7900.  Ext. 
133.  This  document  is  available  on 
the  Internet  at:  (http://www.fs.fed.us/ 
r9/hiawatha). 
EIS  No.  030318.  Draft  Supplement,  AFS, 
NM,  Agua/Caballos  Timber  Sale, 
Harvesting  Timber  and  Managing 
Existing  Vegetation,  To  Review  New 
Information,  Carson  National  Forest, 
EL  Rito  Ranger  District,  Taos  County, 
NM,  Comment  Period  Ends: 
September  2,  2003,  Contact:  Kurt 
Winchester  (505)  581-4554.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed. us/r3/carson/ 
htm  1  _main/list_planning.htm  1 . 
EIS  No.  030319,  Final  EIS,  AFS,  ID, 
Upper  Bear  Timber  Sale  Project,  Fuel 
Reduction,  Forest  Vegetation  and 
Roads  Management,  Payette  National 
Forest,  Council  Ranger  District. 
Adams  County,  ID,  Wait  Period  End: 
August  18,  2003.  Contact:  Mary 
Farnsworth  (208)  253-0100. 
EIS  Nof  030320.  Draft  EIS.  AFS.  UT, 
North  Rich  Cattle  Allotment.  Proposes 
to  Authorize  Grazing, 
Implementation,  Logan  District. 
Wasatch-Cache  National  Forest,  Cache 
and  Rich  Counties,  UT,  Comment 
Period  Ends:  September  2,  2003, 
Contact:  Evelvn  Sibbernsen  (435) 
755-3621. 
EIS  No.  030321,  Draft  EIS,  AFS,  NM, 
Bluewater  Ecosystem  Management 
Project,  Proposes  to  Initiate 
Vegetation  Treatments  to  Restore 
Ponderosa  Pine  and  Pinon-Juniper 
Stands  to  a  Desired  Condition,  Cibola 
National  Forest.  Mt.  Taylor  Ranger  ■ 
District,  McKinley  and  Cibola 
Counties,  NM,  Comment  Period  Ends: 
September  2,  2003,  Contact:  Chuck 
Hagerdon  (505)  287-8833. 
EIS  No.  030322,  Draft  EIS,  NRC.  SC, 
Generic — License  Renewal  of  Nuclear 
Plants,  Virgil  C.  Summer  Nuclear 
Station,  Supplement  15,  Fairfield 
County,  SC,  Comment  Period  Ends: 
September  2.  2003,  Contact:  Gregorj' 
F.  Suber (301)  415-1124. 
EIS  No.  030323.  Draft  EIS,  IBR,  CA. 
Programmatic  EIS — Environmental 
Water  Account  Project,  To  Provide 
Water  Management  Strategy  that 
Protects  the  At-Risk  Native  Delta- 
Dependent  Fish  Species  and  Improve 
Water  Supply,  CALFED  Bay-Delta 
Program's,  Endangered  Species  Act 
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Section  7  and  U.S.  Corps  Section  10 
Permits,  CA,  Comment  Period  Ends: 
September  9,  2003,  Contact:  Ms. 
Sammie  Cervantes  (916)  978-5104. 

EIS  No.  030324,  Final  Supplement, 
COE,  FL,  Upper  St.  Johns  River  Basin 
and  Related  Areas,  Central  and 
Southern  Florida  Flood  Control 
Project,  Proposed  Modifications  to 
Project  Features  North  of  the 
Felismere  Grade,  To  Preserve  and 
Enhance  Floodplain  and  Aquatic 
Habitats,  Brevard  County,  FL.  Wait 
Period  Ends:  August  18.  2003. 
Contact:  Esteban  Jimenez  (904)  232- 
3442. 

EIS  No.  030325,  Final  EIS,  AFS,  CO, 
Missionary  Ridge  Burned  Area 
Timber  Salvage  Project,  Timber 
Harvesting,  San  Juan  National  Forest 
north  of  Durango,  LaPlata  County,  CO, 
Wait  Period  Ends:  August  18,  2003, 
Contact:  David  Dallison  (970)  385- 
1253.  This  document  is  available  on 
the  Internet  at:  http://www.fs.fed.us/ 
r2/sanjuan/reading_room/planning 
andnepa/nepal.htm.  . 

EIS  No.  030326,  Final  EIS,  US(iJiC,  SC, 
VA,  Introduction  of  F/A  18  E/F  (Super 
Hornet)  Aircraft,  Replacing  the  F-14 
(TOMCAT)  and  F/A-18  C/D  (Hornet) 
Aircraft,  Homebasing  and  Operation, 
Possible  Homebase  sites  include 
Naval  Air  Station  (NAS)  Oceana,  VA; 
Marine  Corps  Air  Station  (MCAS) 
Beaufort.  SC  and  MCAS  Cherry  Point, 
Wait  Period  Ends:  August  18,  2003, 
Contact:  Fred  Pierson  (757)  322-4935. 

EIS  No.  030327.  Draft  EIS,  FRC,  CT. 
Housatonic  River  Hydroelectric 
Project,  Application  to  Relicense 
Existing  Licenses  for  Housatoilic 
Project  No.  2576-022  and  the  Falls 
Village  Project  No.  2597-019. 
Housatonic  River  Basin.  Fairfield, 
New  Haven  and  Litchfield  Counties, 
CT,  Comment  Period  Ends:  September 
2.  2003,  Contact:  Jack  Duckworth 
(202)  502-6392.  This  document  is 
available  on  the  Internet  at:  http:// 
wTvw./erc.gov. 

EIS  No.  030328,  Draft  EIS,  NPS,  MD, 
VA,  PA,  DC  Chesapeake  Bay  Special 
Resource  Study  (SRS),  To  Conserve 
arid  Restore  Chesapeake  Bay,  New 
Unit  of  the  National  Park  System,  MD, 
VA,  PA,  and  DC.  Comment  Period 
Ends:  September  17,  2003.  Contact: 
Jonathan  Doherty  (410)  267-5725. 
This  document  is  available  on  the 
Internet  at:  http:// 
wvi'w.chesapeakestudy.org. 

EIS  No.  030329,  Final  EIS,  AFS.  ID. 
Middle  Little  Salmon  Vegetation 
Management  Project,  Timber  Stands 
Current  Condition  Improvements,     . 
Payette  National  Forest.  New 
Meadows  Ranger  District.  Adam 
County,  ID,  Wait  Period  Ends:  August 


18,  2003.  Contact:  Sylvia  Clark  (208) 
347-0300.  This  docimient  is  available 
on  the  Internet  at:  http:// 
www.fs.fed.  us/r4/payette/main.htm  1 . 

Amended  Notices 

EIS  No.  030233,  Draft  EIS.  FHW.  PA, 
Woodhaven  Road  Project.  To  Relieve 
Congestion  on  Byberry  Road  between 
the  Roosevelt  Boulevard  and 
Huntingdon  Pike,  Philadelphia,  Bucks 
and  Montgomery  Counties,  PA. 
Comment  Period  Ends:  August  11. 
2003.  Contact:  James  A  Cheatham 
(717)  221-3461.  Revision  of  FR  Notice 
Published  on  5/23/2003:  CEQ 
Comment  Period  Ending  7/11/2003 
has  been  Extended  to  8/11/2003. 

EIS  No.  030289,  Final  Supplement, 
COE,  TX,  OK,  Red  River  Chloride 
Control  Project.  Authorization  to 
Reduce  the  Natural  Occurring  Levels 
of  Chloride  il^the  Wichita  River  Only 
Portion,  North,  Middle  and  South 
Forks,  Wichita  River  and  Red  River, 
Implementation,  Tulsa  District. 
Wichita  County.  TX,  Wait  Period 
Ends:  July  28.  2003,  Contact:  David  L. 
Combs  (918)  669-7660.  Revision  of 
FR  Notice  Published  on  6/27/2003: 
Correction  to  the  Title. 

Dated:  July  15,  2003. 
)oseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities 

IFR  Doc.  0,3-18289  Filed  7-17-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6642-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102{2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An/explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  4,  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-K65249-CA  Rating 
EC2,  Stream  Fire  Restoration  Project. 
Implementation.  Plumas  National 
Forest,  Mt.  Hough  Ranger  District, 
Plumas  County,  CA. 

Summary:  EPA  expressed 
environmental  concern  that  the  output 


guidelines  developed  for  Alternative  C 
may  be  inconsistent  with  the  overall 
management  strategy  embodied  in  the 
Sierra  Nevada  Forest  Plan  Amendment. 
EPA  also  expressed  concern  that  the 
Forest  Service  has  not  identified  road 
decommissioning  opportunities  as  part 
of  Alternatives  B  and  C. 

ERP  No.  D-AFS-L65423-ID  Rating 
NS,  Big  Bend  Ridge  Vegetation 
Management  Project  and  Timber  Sale, 
Provision  of  Forest  Products  on  a 
Sustained  Yield  Basis,  Caribou-Targhee 
National  Forest,  Ashton/Island  Park 
Ranger  District,  Frertiont  County,  ID. 

Summary:  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  upon  this 
screen,  EPA  does  not  foresee  having  any 
environmental  objections  to  the 
proposed  action.  Therefore,  EPA  will 
not  be  conducting  a  detailed  review. 

ERP  No.  D-FHW-G40173-TX  Rating 
EC2,  Grand  Parkway/TX-99 
Improvement  Project,  I-IO  to  US  290, 
Funding,  Right-of-Way  Grant  and  U.S. 
Army  COE  Section  404  Permit  Issuance, 
Harris  County.  TX. 

Summan';  EPA  has  environmental 
concerns  with  the  DEIS  and  proposed 
action,  specifically  relating  to  air  quality 
impacts  and  conformity  issues.  EPA  is 
also  concerned  with  jurisdictional 
wetland  delineations  and  mitigation, 
particularly  the  applicants 
interpretation  of  Galveston  District 
Corps  of  Engineers  policy  as  well  as 
recent  SWANC  decisions. 

Final  EISs 

ERP  No.  F-AFS-I65338-UT  VinU 
National  Forest  Revised  Land  and 
Resource  Management  Plan. 
Implementation,  Juab,  Sanpete,  Tooele, 
Utah  and  Wasatch  Counties,  UT. 

Summon,':  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L39057-OR  Rimrock 
Ecosystem  Restoration  Project, 
Promotion  of  Healthy  and  Sustainable 
Watershed  Conditions,  Implementation, 
Umatilla  National  Forest,  Heppner 
Ranger  District,  Grant,  Morrow  and 
Wheeler  Counties,  OR. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-DOE-L098 15-00  Fish  and 
Wildlife  Implementation  Plan,  Policy 
Directions  for  Fish  and  Wildlife 
Mitigation  and  Recovery, 
Implementation  and  Funding,  Pacific 
Northwest,  AZ,  CA,  ID,  MT,  NV,  NM. 
OR.  UT.  WY  and  British  Columbia. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NRC-E05099-FL  Generic 
EIS — License  Renewal  of  Nuclear  Plants 
for  the  St.  Lucie  Units  1  and  2, 
Supplement  11,  NUREG-1437, 
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Implement^ion,  Hutchinson  Island,  St. 
FL. 
EPA  has  environmental 
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notes  that  the  EIS  indicates 
will  continue  radiological 
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De\  elopment.  Replacement  and 
,  Implementation.  Del  Mar 
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Pend^lton,  San  Diego  County,  CA 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7529-3i 

Science  Adv|isory  Board  Staff  Office; 
Notification  bi  a  Public  Meeting 
Concerning  Public  Involvement  in  EPA 
Science  Advisory  Board  (SAB) 
Activities  and  Announcement  of  a 
Public  Comrtient  Period  on  a  Proposal 
to  Reorganise  the  SAB 

agency:  Env  ronmental  Protection 
Agency  (EPi^j. 
ACTION:  Notii  e. 


SUMMARY:  Th  s  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  is  inviting 
members  of  t  le  public  to  attend  a  public 
meeting  as  pi  rt  of  its  continued  effort  to 
be  more  effective  in  obtaining  public 
input  in  the  ;  ;AB  activities.  The  SAB 
Staff  Office  ii  also  announcing  a  three- 
week  public  I  :omment  period  on  a 
proposal  to  r(  organize  the  SAB. 
DATES:  The  p  iblic  meeting  will  take 
place  on  Augist  5,  2003,  10  a.m.  to  3 
p.m..  Eastern  Daylight  Time.  Written 
conmients  on  the  proposed 
reorganizatio  \  of  the  SAB  may  be 
submitted  to  ^.  Fred  Butterfield  at  the 
address  identified  in  the  section  FOR 
FURTHER  INFOJIMATION  CONTACT  no  later 
than  August    8,  2003. 

ADDRESSES:  Ii  [formation  about  the 
meeting  location  will  be  announced  on 
the  SAB  Web  site,  http://www.epa/sab 
one  week  befi  )re  the  meeting  and  also 
may  be  obtaii  ed  by  contacting  Ms. 
Delores  Darddn  as  listed  in  the  section 
FOR  FURTHER  ^FORMATION  CONTACT 


below.  The  meeting  will  take  place  in 
the  Washington,  DC  Metropolitan  area. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  public  meeting 
and  the  agenda,  please  contact  Mr. 
Robert  Flaak,  telephone/voice  mail  at 
(202)  564—4546,  or  via  e-mail  at 
flaak.robert@epa.gov.  Members  of  the 
public  who  have  questions  about,  want 
to  request  a  paper  copy  of  the  proposed 
reorganization,  or  would  like  to  submit 
comments  on  the  reorganization 
proposal  should  contact  Mr.  Fred 
Btitterfield,  telephone/voice  mail  at 
(2020  564-4561.  via  e-mail  at 
butierfield.fred@epa.gov,  or  at  the 
mailing  address  indicated  below. 
Members  of  the  public  who  have 
logistical  questions  about  the  meeting 
described  in  this  notice  may  contact  Ms. 
Delores  Darden,  telephone/voice  mail  at 
202-564-2282,  via  fax  at:  (202)  501- 
0582,  via  e-mail  at 
darden.delores@epa.gov,  or  at  (he 
following  mailing  address:  EPA  Science 
Advisory  Board.  U.S.  Environmental 
Protection  Agenc>'  (1400A),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  (FedEx/Courier 
address:  U.S.  EPA  SAB,  Suite  6450, 
1200  Permsylvania  Avenue,  NW., 
Washington,  DC  20004).  General 
information  concerning  the  SAB  can  be 
found  on  the  EPA  Web  site  at:  htfp.// 
ivww_epa.gov/sab. 

SUPPLEMENTARY  INFORMATION: 

Summary  Information  and  Background 
Related  to  the  Public  Meeting 

This  public  meeting  is  the  second  in 
a  series  of  semiannual  meetings  that  the 
EPA  SAB  Staff  Office  plans  to  hold  with 
the  public  as  part  of  its  efforts  to 
enhance  effective  public  input  as  it 
continues  to  improve  SAB  policies  and 
procedures.  A  description  of  the 
background  for  Staff  Office  meetings  on 
public  involvement  in  SAB  activities 
can  be  found  in  the  Federal  Register 
notice  published  on  September  5,  2002 
(67  FR  56831-56832).  At  the  August  5, 
2003  meeting,  the  SAB  Staff  Office  will 
provide  a  general  update  and  take 
public  comments  on  its  planned  efforts 
to  improve  policies  and  procedures  at 
the  SAB.  One  area  of  focus  for 
discussions  will  be  plans  for  developing 
a  draft  "Guide  to  Effective  Public 
Participation  in  SAB  Meetings  and 
Report  Development."  The  Staff  Office 
will  also  address  questions  from  the 
public  concerning  the  proposal  for 
reorganizing  the  SAB  and  hear  public 
comments  on  the  proposal. 


Summary  Information  and  Background 
Related  to  the  Proposed  Reorganization 
of  the  SAB 

The  SAB  Staff  Office  is  seeking  public 
comments  on  a  proposed  organization  of 
the  SAB.  The  SAB  Staff  Office  has 
worked  extensively  with  the 
Reorganization  Sub-Committee  of  the 
SAB  Executive  Committee  and  other 
EPA  offices  to  develop  this  proposal. 
Background  information  on  previous 
efforts  to  solicit  public  input  concerning 
prospective  SAB  structural 
reorganization  can  be  found  in  the 
Federal  Register  notice  published  on 
November  26,  2002  (67  FR  70729- 
70730).  The  Staff  Office  will  consider 
public  comments  and  consult  with  the 
SAB  in  making  its  final 
recommendations  on  the  proposed 
reorganization  to  the  EPA 
Administrator.  The  proposed  SAB 
reorganization  is  available  through  the 
"Recent  Additions"  link  on  the  EPA 
'SAB  Web  site  or  can  be  obtained  from 
Mr.  Butterfield  (for  addresses  see  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  above.)  . 

The  proposed  reorganization  is 
intended  to  enhance  the  ability  of  the 
SAB  to  carry  out  its  critical  mission 
more  effectively.  The  Staff'  Office  has 
identified  three  specific  questions  for 
public  comment. 

(a)  Does  the  proposed  reorganization 
appear  to  more  effectively  support  the 
SAB  mission  in  improving  the  way 
science  is  developed  and  used  in 
environmental  decision-making  within 
EPA  through  its  advisory  role  and  peer 
review  function,  and  does  it  appear  to 
be  flexible  enough  to  support  the  SAB's 
mission  in  meeting  future 
environmental  challenges? 

(b)  Does  the  proposed  reorganization 
appear  to  meet  the  SAB's  goal  of 
strengthening  the  independence  of  the 
SAB  peer-review  process  and  enhancing 
the  quality  of  its  peer  review  reports? 

(c)  If  the  proposed  reorganization  is 
approved,  are  there  any  major 
considerations  that  the  SAB  Staff  Office 
should  be  aware  of  in  planiiing  for  and 
implementing  the  proposed 
reorganization,  especially  in  regard  to 
facilitating  effective  public  involvement 
in  SAB  processes? 

Written  comments  on  the  proposed 
reorganization  will  be  accepted  until  the 
date  specified  above.  Written  comments 
should  be  provided  either  in  hard  copy 
with  original  signature  or  electronic 
copy  (acceptable  file  formats:  Adobe 
Acrobat,  WordPerfect,  Word,  or  Rich 
Text  files  (in  IBM-PC/Windows  95/98 
format),  and  may  be  sent  to  Mr. 
Butterfield  at  the  mailing  or  e-mailing 
addresses  provided  above. 
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Dated:  July  11,2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 

Office. 

[FR  Doc.  03-18156  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  656O-$0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200»-0245;  FRL-7317-8] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0245, 
must  be  received  on  or  before  August 
18,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Mautz.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6785;  e-mail  address: 
mautz.marilyn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information  •  ' 

A.  Does  this  Action  Apply  to  Me?  ' 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tj^es  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0245.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  throtigh  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 


from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  conmient  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  reconmiends  that  you  include 
your  name,  mailing  address,  and  an  e- 
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mail  addres  i  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  jccompanying  the  disk  or 
CD  ROM.  Tl  lis  ensures  that  you  can  be 
identified  a;  the  submitter  of  the 
comment  an  d  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  techn  ical  difficulties  or  needs 
further  infot  mation  on  the  substance  of 
your  comme  nt.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  (  r  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  ss  part  of  the  comment  that 
is  placed  in  he  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  dock<  t.  If  EPA  cannot  read  your 
comment  du  a  to  technical  difficulties 
and  cannot  c  ontact  you  for  clarification. 
EPA  may  no  be  able  to  consider  your 
comment. 

i.  EPA  Doc  kets.  Your  use  of  EPA's 
electronic  pi  blic  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  prefer  ed  method  for  receiving 
comments.  C  o  directly  to  EPA  Dockets 
at  http://w\vM-. epa.gov/edocket.  and 
follow  the  01  line  instructions  for 
submitting  o  )mments.  Once  in  the 
system,  selec  f  "search,  "  and  then  kev  in 
docket  ID  nu  Tiber  OPP-2003-0245.  The 
system  is  an    anonymous  access  " 
system,  whicli  means  EPA  will  not 
know  your  ic  entity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail,  i  Comments  may  be  sent  by 
e-mail  to  opf  -docket@epa.gov. 
Attention:  D(  cket  ID  Number  OPP- 
2003-0245.  I  1  contrast  to  EPA's 
electronic  pu  dHc  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  th  ;  docket  without  going 
through  EPA  s  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  youi  e-mail  address.  E-mail 
addresses  tha  t  are  automatically 
captured  by  I  PA's  e-mail  system  are 
included  as  p  art  of  the  comment  that  is 
placed  in  the  officialpublic  docket,  and 
made  availab  e  in  EF*A's  electronic 
public  dockel . 

iii.  Disk  or  "D  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  tl  e  mailing  address 
identified  in  Jnit  I.C.2.  These  electronic 
submissions  i  irill  be  accepted  in 
WordPerfect  i  ir  ASCII  file  format.  Avoid 
the  use  of  spe  cial  characters  and  any 
form  of  encry  jtion. 

2.  By  mail.  5end  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Pograms  (OPP), 
Environment;  J  Protection  Agency,  1200 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0245. 

3.  By  hand  delivery  or  courier.  Deliver 
yoiu-  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0245. 
Such  deliveries  are  only  accepted 
diuing  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 

Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  tl^t  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to  , 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 


7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
an  active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  an  Active 
Ingredient  Not  Included  in  Any 
Previously  Registered  Products 

1.  File  symbol:  3125-LGA.  Applicant: 
Bayer  CropScience,  P.O.  Box  12014,  2 
T.W.  Alexander  Dr.,  Research  Triangle 
Park.  NC  27709.  Product  name: 
Thiacloprid  Technical.  Type  of  product: 
Insecticide.  Active  ingredient: 
Thiacloprid  ((3-[(6-chloro-3- 
pyridinyl)methyl]-2- 
thiazolidinylidenejcyanamide)  at  97%. 
Proposed  classification/Use:  None.  For 
the  formulation  of  insecticides. 

2.  File  symbol:  3125-LGI.  Applicant: 
Bayer  CropScience.  Product  name: 
Calypso  70  WG.  Type  of  product: 
Insecticide.  Active  ingredient: 
Thiacloprid  at  70%.  Proposed 
classification/Use:  None.  For  insect   • 
cojitrol.on  cotton  and  pome  fruits. 

3.  File  symbol:  3125-LGT.  Applicant: 
Bayer  CropScience.  Product  name: 
Calypso  4  Flowable.  Type  of  product: 
Insecticide.  Active  ingredient: 
Thiacloprid  at  40.4%.  Proposed 
classification/Use:  None.  For  insect 
control  on  cotton  and  pome  fruits. 

4.  File  symbol:  66330-GI.  Applicant: 
.  Arvesta  Coporation,  100  First  Street, 

Suite  1700.  San  Francisco.  CA  94105. 
Product  name:  Kanemite  15  SC.  Type  of 
product:  Insecticide.  Active  ingredient: 
Acequinocyl  (3-dodecyl-l,4-dihydro- 
l,4-dioxo-2-naphthyl-acetate)  at  15.8%. 
Proposed  classification/Use:  None.  For 
insect  control  on  ornamental  plants; 
almonds;  pistachios;  citrus  fruits;  pome 
fruits;  and  strawberries. 

5.  File  symbol:  66330-GO.  Applicant: 
Arvesta  Corporation.  Product  name: 
Acequinocyl  Technical.  Type  of 
product:  Insecticide.  Active  ingredient: 
Acequinocyl)  at  96.8%.  Proposed 
classification/Use:  None.  For  the 
formulation  of  insecticides. 
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List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 

Dated:  luly  9.  2003. 
Debra  Edwards, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc.  03-18.304  Filed  7-17-03;  8:43  am] 

BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0197;  FRL-7311-4] 
Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA).     , 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
pesticide  applicants.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  the 
designated  contact  person  for  the  EUP 
listed  in  Unit  I.C.  of  the  SUPPLEMENTARY 
INFORMATION. 
SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this. 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0197.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 


Integrity  Branch  (PIRIB),  Rm.  119. 
CrystalMall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:3*0  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments.       « 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

C.  Contact  Persons 

For  additional  information  contact  the 
designated  contact  person  for  the  EUP 
listed  in  the  table  below: 


Contact  person 


Telephone  number/e-mail 
address 


fi/lailing  address 


EUP  number 


Dani  Daniel 


(703)  305-5409; 

daniel.dani@epa.gov 


Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection 

Agency.    1200   Pennsylvania 
Ave.,  Wastiington,  DC  20460 


100-EUP-110 


John  Hebert 


(703)  308-6249;     Do. 

hebert.john@epa.gov 


71715-EUP-2 


Dan  Kenny 


(703)  305-7546;  1  Do. 

kenny.dan@epa.gov 


352-EUP-167 


Susan  L.  Stanton 


(703)  305-5218;     Do. 

Stanton .  susan  @  epa.gov 


70341 -EUP-2 
70341 -EUP-3 


Joseph  Tavano 


(703)  305-6411;     Do. 

tavano.joseph@epa.gov 


100-EUP-112 
100-EUP-113 


II.  EUPs 

EPA  has  issued  the  following  EUPs: 
1.  100-EUP-llO.  Amendment. 
Syngenta  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greenboro,  NC  27419-8300.  In 
the  Federal  Register  of  February  15, 
2002  (67  FR  7163)  (FRL-6823-5),  EPA 
issued  an  EUP  for  thiamethoxam  to 
Syngenta  Crop  Protection,  Inc.  The 
original  issuance  allowed  120.8  pounds 
of  the  insecticide  thiamethoxam  to  be 


used  on  1,230  sq.  ft.  around  615 
structures  over  a  period  of  3  years  to 
evaluate  the  control  of  termites  and 
other  nuisance  pests  in  the  States  of 
Alabama,  Arizona,  California,  Florida. 
Georgia,  Hawaii,  Kentucky,  Louisiana, 
Mississippi,  Nebraska,  North  Carolina, 
Oklahoma,  South  Carolina,  Tennessee, 
Texas,  and  Virginia.  This  amendment 
will  allow  for  additional  use  sites,  lower 
the  count  to  128  structures  on  2,000  sq. 


ft.  using  160  pounds  of  the  insecticide. 
The  program  is  now  authorized  in  the 
States  of  Alabama,  Arkansas,  Arizona. 
California,  Florida,  Georgia,  Hawaii. 
Indiana.  Kansas,  Kentucky,  Louisiana, 
Mar\'land,  Mississippi,  Missouri, 
Nebraska,  New  Jersey,  North  Carolina, 
Ohio.  Oklahoma,  South  Carolina, 
Tennessee,  Texas,  and  Virginia.  The 
EUP  is  effective  from  April  30,  2002  to 
October  30,  2005. 
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2.  100-EV^- 
Crop  Protection 
Greensboro 
allows  the 
ingredient  o 
around  125 
outdoor  in 


uie  I 


Te)  as 


USB 


Newc  rk 


US! 


program  is 

Alabama, 

Florida, 

Kansas, 

Mississippi 

Nevada, 

Oklahoma, 

Carolina 

is  effective 

3,  2006. 

3.  100-EUf- 
Crop  Protect 
Greensboro, 
allows  the 
ingredient  of 
around  25 
above  grounc 
is  authorized 
Arizona,  Cali 
Hawaii,  Loui 
Carolina,  anc 
effective  fron 
2006. 

4.  352-Elh 
Dupont  de 
Box  30 
allows  the 
insecticide 
135  pounds 
indoxacarb  o 
evaluate  the 
moth  and  pi 
is  authorized 
Georgia 
Pennsylvania 
Virginia.  The 
2,  2003  to 

5.  70341-. 
Technologies 
Vancouver 
97217.  This 
pounds  of  the 
containing  18 
ingredient 
of  a  pheromoiie 
apples  to 
Pandemis  lea 
is  authorized 
Washington. 
May  15,  2003 

6.  70341-. 
Technologies, 
Vancouver 
97217.  This 
pounds  of  the 
OBLR 

active  ingred 
pounds  of  a 
acres  of  appl 
Oblique  band4d 
program  is  au 


-112.  Issuance.  Syngenta 

,410  Swing  Road, 
NC  27419-8300.  This  EUP 

of  74  pounds  active 
the  insecticide  Lufenuron 
Structures  to  be  used  as  an 

und  termite  bait.  The 
a  ithorized  in  the  States  of 
At  izona,  Arkansas,  California, 
Georgia,  Hawaii,  Indiana, 
KenI  ucky,  Louisiana,  Maryland, 

Vlissouri,  Nebraska, 
Nor  h  Carolina,  Ohio, 
Ppnnsvlvania,  South 

.  and  Virginia.  The  EUP 
m  April  3,  2003  to  April 


'-113.  Issuance.  Syngenta 

on,  410  Swing  Road, 

sic  27419-8300.  This  EUP 

of  1  pound  active 
the  insecticide  Lufenuron 
stijuctures  to  be  used  as  eui 

termite  bait.  The  program 
only  in  the  States  of 
i  ornia,  Florida,  Georgia, 
liana,  Ohio,  South 
Texas.  The  EUP  is  . 

May  7,  2003  to  May  7, 
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67.  Issuance.  E.  I. 
N4mours  and  Company,  P.O. 
DE  19714.  This  EUP 
of  450  pounds  of  the 
Djipont  Avaunt,  containing 
the  active  ingredient 
300  acres  of  peaches  to 
qontrol  of  the  Oriental  fi^it 
I  curculio.  The  program 
only  in  the  States  of 

New  Jersey, 
South  Carolina,  and  West 
SUP  is  effective  from  May 
2,  2005. 

'-2.  Issuance.  IPM 
Inc.,  4134  North 
A\Jenue  #105,  Portland.  OR 
allows  the  use  of  300 
insecticide  Last  Call  PLR, 
pounds  of  the  active 
pe^ethrin  and  4.8  pounds 
blend  on  68  acres  of 
the  control  of 
oiler  moth.  The  program 
)nly  in  the  State  of 
he  EUP  is  effective  from 
lo  May  14,  2004. 

*-3.  Issuance.  IPM 
Inc.,  4134  North 
Avenue  #105,  Portland,  OR 
allows  the  use  of  300 
insecticide  Last  Call 
18  pounds  of  the 
permethrin  and  4.8 
pi  leromone  blend  on  68 
to  evaluate  the  control  of 
leafroller  moth.  The 
I  horized  only  in  the  State 


of  Washington.  The  EUP  is  effective 
from  May  15,  2003  to  May  14,  2004. 

7.  71715-EUP-2.  Issuance.  Tonnie  L. 
C.  Casey,  Kamehameha  Schools,  78- 
6831  Alii  Drive,  Suite  232,  Kailua-Kona, 
HI  96740.  This  EUP  allows  the  use  of 
16,000  pounds  of  the  rodenticide 
Eaton's  Bait  Pellet  Rodenticide  with 
Pish  Flavorizer,  containing  80  pounds  of 
the  active  ingredient  diphacinone  on 
800  acres  of  forested  ranchland  to 
evaluate  the  control  of  invasive  rodents 
and  mongooses.  The  program  is 
authorized  only  in  the  State  of  Hawaii. 
The  EUP  is  effective  from  May  6,  2003 
to  May  6,  2004. 

Authority:  7  U.S.C.  136c. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  July  1,  2003. 
Debra  Edwards 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  03-18318  Filed  7-17-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0027;  FRL-7189-8] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  (AEGLs)  for 
Hazardous  Substances;  Proposed 
AEGL  Values 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  The  National  Advisory 
Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Conmiittee)  is 
developing  AEGLs  on  an  ongoing  basis 
to  provide  Federal,  State,  and  local 
agencies  with  information  on  short-term 
exposures  to  hazardous  chemicals.  This 
notice  provides  AEGL  values  and 
executive  summaries  for  10  chemicals 
for  public  review  and  comment. 
Comments  are  welcome  on  both  the 
AEGL  values  in  this  notice  and  the 
technical  support  documents  placed  in 
the  public  version  of  the  official  docket 
for  these  10  chemicals. 
DATES:  Comments,  identified  by  docket 
ID  number  OPPT-2002-0027,  must  be 
received  on  or  before  August  18,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave..  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-HotIine@epa.gov. 

For  technical  information  contact: 
Paul  S.  Tobin,  Designated  Federal 
Officer  (pFO),  Office  of  Pollution 
Prevention  and  Toxics  (7406M), 
Environmental  Proteption  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460:  telephone  number:  (202) 
564-8557;  e-mail  address: 
tobin.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  general 
public  to  provide  an  opportunity  for 
review  and  comment  on  "Proposed" 
AEGL  values  and  their  supporting 
scientific  rationale.  This  action  may  be 
of  particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendmeats  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  and  local 
agencies  and  private  organizations,  may 
adopt  the  AEGL  values  for  their 
programs.  As  such,  the  Agency  has  not 
attempted  to  describe  ajl  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  DocAcef.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0027.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
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NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  tlje  publicly  available 
docket  materials  Uirough  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identif\'  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 


other  information  whose  disclosure  is 
restricted  by  Statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensiu'e  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  ^PA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif>'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification. 


EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2002-0027'. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov,  Attention: 
Docket  ID  Number  OPPT-2002-0027.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2002-0027. 
The  DCO  is  open  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  to  the 

Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
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II.  Backgroi  nd 

A.  What  Act  ion  is  the  Agency  Taking? 


of  Prevention,  Pesticides 
stances  fOPPTS)  provided 
Federal  Register  of 
1995  (60  FR  55376)  (FRL- 
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opment  of  AEGLs  and  the 
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Formation  on  the 
bstances  for  federal,  state, 
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and  local  agencies  and  organizations  in 
the  private  sector  concerned  with 
[chemical]  emergency  planning, 
prevention,  and  response."  The  NAC/ 
AEGL  Committee  is  a  discretionary 
Federal  advisory  committee  formed 
with  the  intent  to  develop  AEGLs  for 
chemicals  through  the  combined  efforts 
of  stakeholder  members  from  both  the 
public  and  private  sectors  in  a  cost- 
effective  approach  that  avoids 
duplication  of  efforts  and  provides 
uniform  values,  while  employing  the 
most  scientifically  sound  methods 
available.  An  initial  priority  list  of  85 
chemicals  for  AEGL  development  was 
published  in  the  Federal  Register  of 
May  21,  1997  {62  FR  27734)  (FRL-5718- 
9).  This  list  is  intended  for  expansion 
and  modification  as  priorities  of  the 
stakeholder  member  organizations  are 
further  developed.  While  the 
development  of  AEGLs  for  chemicals 
are  currently  not  statutorily  based,  at 
lease  one  rulemaking  references  their 
planned  adoption.  The  Clean  Air  Act 
and  Amendments  Section  112(r)  Risk 
Management  Prograjti  states,  "EPA 
recognizes  potential  limitations 
associated  with  the  Emergency 
Response  Planning  Guidelines  and 
Level  of  Concern  and  is  working  with 
other  agencies  to  develop  AEGLs.  When 
these  values  have  been  developed  and 
peer-reviewed,  EPA  intends' to  adopt 
them,  through  rulemaking,  as  the  toxic 
endpoint  for  substances  under  this  rule 
(see  61  FR  31685)."  It  is  believed  that 
other  Federal  and  State  agencies  and 
private  organizations  will  also  adopt 
AEGLs  for  chemical  emergency 
programs  in  the  future. 

B.  Characterization  of  the  AEGLs 

The  AEGLs  represent  threshold 
exposure  limits  for  the  general  public 
and  are  applicable  to  emergency 
exposure  periods  ranging  from  10 
minutes  to  8  hours.  AEGL-2  and  AEGL- 
3  levels,  and  AEGL-1  levels  as  » 

appropriate,  will  be  developed  for  each 
of  five  exposure  periods  (10  and  30 
minutes,  1  hour,  4  hours,  and  8  hours) 
and  will  be  distinguished  by  varying 
degrees  of  severity  of  toxic  effects.  It  is 
believed  that  the  recommended 
exposure  levels  are  applicable  to  the 
general  population  including  infants 
and  children,  and  other  individuals  who 
may  be  sensitive  and  susceptible.  The 
AEGLs  have  been  defined  as  follows: 

AEGL-1  is  the  airborne  concentration 
(expressed  as  parts  per  million  (ppm)  or 
milligram/meter  cubed  (mg/m3)  of  a 
substance  above  which  it  is  predicted 
that  the  general  population,  including 
susceptible  individuals,  could 
experience  notable  discomfort, 
irritation,  or  certain  asymptomatic,  non- 


sensory  effects.  However,  the  effects  are 
not  disabling  and  are  transient  and 
reversible  upon  cessation  of  exposure. 

AEGL-2  is  the  airborne  concentration 
(expressed  as  ppm  or  mg/m3)  of  a 
substance  above  which  it  is  predicted 
that  the  general  population,  including 
susceptible  individuals,  could 
experience  irreversible  or  other  serious, 
long-lasting  adverse  health  effects,  or  an 
impaired  ability  to  escape. 

AEGL-3  is  the  airborne  concentration 
(expressed  as  ppm  or  mg/m3)  of  a 
substance  above  which  it  is  predicted 
that  the  general  population,  including 
susceptible  individuals,  could 
experience  life-threatening  health 
effects  or  death. 

Airborne  concentrations  below  the 
AEGL-1  represent  exposure  levels  that 
could  produce  mild  and  progressively 
increasing  odor,  taste,  and  sensory 
irritation,  or  certain  non-symptomatic, 
non-sensory  effects.  With  increasing 
airborne  concentrations  above  each 
AEGL  level,  there  is  a  progressive 
increase  in  the  likelihood  of  occurrence 
and  the  severity  of  effects  described  for 
each  corresponding  AEGL  level. 
Although  the  AEGL  values  represent 
threshold  levels  for  the  general  public, 
including  sensitive  subpopulations,  it  is 
recognized  that  certain  individuals, 
subject  to  unique  or  idiosyncratic 
responses,  could  experience  the  effects 
described  at  concentrations  below-  the 
corresponding  AEGL  level. 

C.  Development  of  the  AEGLs 

The  NAC/AEGL  Committee  develops 
the  AEGL  values  on  a  chemical-bv- 
chemical  basis.  Relevant  data  and 
information  are  gathered  from  all  known 
sources  including  published  scientific 
literature,  State  and  Federal  agency 
publications,  private  industn,',  public 
data  bases,  and  individual  experts  in 
both  the  public  and  private  sectors.  All 
key  data  and  information  are 
summarized  for  the  NAC/AEGL 
Committee  in  draft  form  by  Oak  Ridge 
National  Laboratories  together  with 
"draft"  AEGL  values  prepared  in 
conjunction  with  NAC/AEGL 
Committee  members.  Both  the  "draft" 
AEGLs  and  "draft"  technical  support 
documents  are  reviewed  and  revised  as 
necessary  by  the  NAC/AEGL  Committee 
members  prior  to  formal  NAC/AEGL 
Committee  meetings.  Following 
deliberations^  on  the  AEGL  values  and 
the  relevant  data  and  information  for 
each  chemical,  the  NAC/AEGL 
Committee  attempts  to  reach  a 
consensus.  Once  the  NAC/AEGL" 
Committee  reaches  a  consensus,  the 
values  are  considered  "Proposed" 
AEGLs.  The  Proposed  AEGL  values  and 
the  accompanying  scientific  rationale 
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for  their  development  are  the  subject  of 
this  notice. 

The  NAC/AEGL  Committee  publishes 
proposed  AEGL  values  and  the 
accompanying  scientific  rationale  for 
their  development  for  10  hazardous 
substances.  These  values  represent  the 
sixth  set  of  exposure  levels  proposed 
and  published  by  the  NAC/AEGL 
Committee  EPA  published  the  first 
"Proposed"  AEGLs  for  12  chemicals 
from  the  initial  priority  list  in  the 
Federal  Register  of  October  30,  1997  (62 
FR  58840-58851)  (FRL-5737-3);  for  10 
chemicals  in  the  Federal  Register  of 
March  15,  2000  (65  FR  14186-14196) 
(FRL-6492-4);  for  14  chemicals  in  the 
Federal  Register  of  June  23,  2000  (65  FR 
39263-39277)  (FRL-659-2);  for  7 
chemicals  in  the  Federal  Register  of 
December  13,  2000  (65  FR  77866- 
77874)  {FRL-6752-5)  for  18  chemicals 
in  the  Federal  Register  of  May  2,  2001 
(66  FR  21940-21964)  (FRL-6776-3); 
and  for  8  chemicals  in  the  Federal 
Register  of  February  15,  2002  (67  FR 
7164-7176)  (FRL-6815-8)  in  order  to 
provide  an  opportunity  for  public 
review  and  comment.  In  developing  the 
proposed  AEGL  values,  the  Committee 
has  followed  the  methodology  guidance 
Guidelines  for  Developing  Community 
Emergency  Exposure  Levels  for 
Hazardous  Substances,  published  by  the 
National  Research  Council  of  the 
National  Academy  of  Sciences  (NAS)  in 
1993.  The  term  Community  Emergency 
Exposure  Levels  (CEELS)  is 
synonymous  with  AEGLs  in  ever>'  way. 
The  NAC/AEGL  Committee  has  adopted 
the  term  Acute  Exposure  Guideline 
Levels  to  better  connote  the  broad 
application  of  the  values  to  the 
population  defined  by  the  NAS  and 
addressed  by  the  NAC/AEGL 
Committee.  The  NAC/AEGL  Committee 
invites  public  comment  on  the  proposed 
AEGL  values  and  the  scientific  rationale 
used  as  the  basis  for  their  development. 

Following  public  review  and 
comment,  the  NAC/AEGL  Committee 
will  reconvene  to  consider  relevant 
comments,  data,  and  information  that 
may  have  an  impact  on  the  NAC/AEGL 
Committee's  position  and  will  again 
seek  consensus  for  the  establishment  of 
Interim  AEGL  values.  Although  the 
Interim  AEGL  values  will  be  available  to 
Federal,  State,  and  local  agencies  and  to 
organizations  in  the  private  sector  as 
biological  reference  values,  it  is 
intended  to  have  them  reviewed  by  a 
subcommittee  of  the  NAS.  The  NAS 
subcommittee  will  serve  as  a  peer 
review  of  the  Interim  AEGLs  and  as  the 
final  arbiter  in  the  resolution  of  issues 
regarding  the  AEGL  values,  and  the  data 
and  basic  methodology  used  for  setting 
AEGLs.  Following  concurrence,  "Final" 


AEGL  Vcdues  will  be  published  under 
the  auspices  of  the  NAS. 

D.  Use  of  Human  Data 

The  NAC/AEGL  Program  is  working 
to  ensure  that  emergency  responders 
and  risk  managers  in  this  country  and 
abroad  are  armed  with  vital  information 
they  need  to  protect  the  public  and 
themselves  from  harm  in  the  event  of 
chemical  accidents  or  homeland 
security  emergencies.  Because  of  the 
serious  nature  of  chemical  emergency 
situations,  it  is  essential  that  involved 
personnel  have  access  to  the  most 
comprehensive  and  realistic 
assessments  of  human  health  hazards 
posed  by  released  chemicals.  Under 
estimation  of  human  health  hazard 
would  not  be  protective,  while  over 
estimation  might  suggest  a  larger  than 
necessary  response  zone.  The 
Department  of  Army  and  Federal 
Emergency  Management  Agency 
Chemical  Stockpile  Emergency 
Preparedness  Program  (CSEPP),  for 
example,  has  adopted,  as  outlined  in 
CSEPP  Policy  Paper  Number  20,  AEGLs 
for  sulfur  mustard  and  nerve  agents  for 
use  in  CSEPP  community  emergency 
planning  and  response  activities  "to 
prevent  or  minimize  exposures  above 
AEGL-2,  above  which  some  temporary' 
but  potentially  escape-impairing  effects 
could  occur."  Thus,  with  the 
application  of  the  procedures  discussed 
in  this  unit,  the  AEGL  Program 
recognizes  the  importance  of 
considering  all  available  domestic  and 
international  test  data,  both  animal  and 
human,  to  determine  threshold  levels  of 
harm  for  a  range  of  exposure  scenarios 
critical  to  those  at  the  front  line  in 
defending  public  health. 

The  process  for  development  of  AEGL 
values  incorporates  essential  scientific 
and  ethical  considerations  posed  by  the 
possible  use  of  research  with  human 
subjects.  All  human  studies  that  were 
used  as  key  or  supporting  evidence  to 
derive  AEGL  values  were  judged 
acceptable  for  use  according  to  ethical 
considerations  detailed  in  the  Standing 
Operating  Procedures  for  Developing 
Acute  Exposure<iuideline  Levels  for 
Hazardous  Substances,  Subcommittee 
on  Acute  Exposure  Guideline  Levels. 
National  Research  Council,  National 
Academy  Press,  2001,  p.  53.  The  SOP 
states  "The  NAC/AEGL  Committee  is 
dependent  upon  existing  clinical, 
epidemiologic,  and  case  report  studies 
published  in  the  literature  for  data  on 
humans.  Many  of  these  studies  do  not 
necessarily  follow  current  guidelines  on 
ethical  standards  that  require  effective, 
documented,  informed  consent  from 
participating  human  subjects.  Further, 
recent  studies  that  followed  such 


guidelines  may  not  include  that  fact  in 
the  publication.  Although  human  data 
may  be  important  in  deriving  AEGL 
values  that  protect  the  general  public, 
utmost  care  must  be  exercised  to  ensure 
first  of  all  that  such  data  have  been 
developed  in  accordance  with  ethical 
standards.  No  data  on  humans  known  to 
be  obtained  through  force,  coercion, 
misrepresentation,  or  any  other  such 
means  will  be  used  in  the  development 
of  AEGLs.  Tlie  NAC/AEGL  Committee 
will  use  its  best  judgment  to  determine 
whether  the  human  studies  were 
ethically  conducted  and  whether  the 
human  subjects  were  likely  to  have 
provided  their  informed  consent. 
Additionally,  human  data  from 
epidemiologic  studies  and  chemical 
accidents  may  be  used.  However,  in  all 
instances  described  here,  only  human 
data,  documents,  and  records  will  be 
used  from  sources  that  are  publicly 
available  or  if  the  information  is 
recorded  by  the  investigator  in  such  a 
manner  that  subjects  cannot  be 
identified  directly  or  indirectly.  These 
restrictions  on  the  use  of  human  data 
are  consistent  with  the  'Common  Rule' 
published  in  the  Code  of  Federal 
Regulations  (Protection  of  Human 
Subjects,  40  CFR  26.  2000)." 
Additionally,  EPA  has  recently  asked 
the  NAC/AEGL  Committee  to  add  an 
explicit  documentation  step  early  in  the 
AEGL  development  process  that  the 
studies  proposed  for  consideration  have 
been  consistent  with  the  Program's 
Standing  Operating  Procedures  (SOPs). 

III.  List  of  Chemicals 

On  behalf  of  the  NAC/AEGL 
Committee.  EPA  is  providing  an 
opportunity  for  public  comment  on  the 
AEGLs  for  the  10  chemicals  identified 
in  Table  1  of  this  unit. 

A.  Proposed  AEGL  Chemical  Table 

Table  1.— 10  Chemicals  for 
Proposed  AEGLs 


CAS  No                   Chemical  jiame 

75-86-5 

Acetone  cyanohydrin 

7664-41-7 

Ammonia 

7726-95-6 

Bromine 

79-11-8 

Chloroacetic  acid 

7782-41-4 

Fluorine 

70892-10-3 

Jet  Fuel  8 

78-93-3 

Methyl  ethyl  ketone 

10025-57-3 

Phosphorus  oxychloride 

7719-12-2 

Phosphorus  trichloride 
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Table  |1.— 10  Chemicals  for 
Proposed  AEGLs— Continued 
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Chemical  name 


Xylenes 


Summaries 


cyan  ohydrin — i . 
(\cetone  cyanohydrin  is  a 
;llowish  liquid  with  a 
bitter  almond  odor  due  to 
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ticals 
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and  life-threatening 
workers  have  been 

accidental  inhalation, 
md  oral  uptake.  Initial 
lowing  mild  exposure  to 
)hydrin  are  predominantly 
ation,  headache, 


di:  :ziness. 


nausea,  vomiting, 
throat,  and  skin  irritation, 
toxicity  of  acetone 
s  caused  by  free  cyanide 
is  p^marily  due  to  complex 
I  the  iron  moiety  in  the 
enzym  (  ferri  Cytochrome  c 

ochrome  aj.  The  blockage 


of  the  electron  transport  system  of 
mitochondria  results  in  inhibition  of 
oxygen  utilization  and  causes  tissue 
hypoxia  and  cellular  and  tissue 
destruction. 

Four  studies  exposed  rats  repeatedly 
to  acetone  cyanohydrin  concentrations 
of  about  10,  30,  and  60  ppm  for  6  hours/ 
day,  5  days/ week  for  a  total  of  4  weeks 
(Monsanto  Co.,  1986a;  using  groups  of 
10  male  and  10  female  rats),  10  weeks 
(Monsanto  Co.,  1982b;  using  groups  of 
15  male  rats)  and  14  weeks  (Monsanto 
Co.,  1986b;  using  groups  of  15  male  and 
15  female  rats)  or  for  6  hours/day  for  21 
days  (Monsanto  Co.,  1982c;  using 
groups  of  15  female  rats).  Death  was 
observed  at  60  ppm  after  the  first 
exposure  in  3  animals  of  the  Monsanto 
Co.  (1986a)  study,  but  not  in  subsequent 
exposures  or  in  the  other  studies  at  a 
similar  exposure  concentration. 
Preceding  death,  respiratory  distress, 
prostration,  convulsions,  and  tremors 
were  observed.  In  all  studies,  exposure 
to  60  and  30  ppm  caused  signs  of 
irritation  (red  nasal  discharge,  clear 
nasal  discharge,  perioral  wetness, 
encrustations)  during  the  first  and 
subsequent  weeks  of  exposure.  At  10 
ppm,  red  nasal  discharge  was  not 
observed  in  one  study  (Monsanto  Co., 
1986a);  its  incidence  was  not  increased 
compared  to  control  group  in  two 
studies  (Monsanto  Co.,  1982b;  1982c) 
and  increased  compared  to  the  control 
group  in  the  fourth  study  (Monsanto 
Co..  1986b).  No  other  effects  were 
reported  in  these  four  studies. 

The  AEGL-1  was  based  on  a  repeated 
exposure  study  in  rats  in  which  a 
concentration  of  9.2  ppm  for  6  hours/ 
day.  5  days/week  for  4  weeks  did  not 
result  in  red  nasal  discharge  (Monsanto 
Co.,  1986a).  An  uncertainty  factor  of  3 
was  applied  for  interspecies  variability 
because  the  lowest-obser\'ed-effect-level 
(LOEL)  for  irritation  in  humans  exposed 
to  cyanide  at  the  workplace  is  about  6- 
10  ppm  cyanide  (El  Ghawabi  et  al., 
1975),  which  is  a  factor  of  about  3  below 
the  irritation  threshold  of  acetone 
cyanohydrin  in  rats  (about  30  ppm)  and 
because  a  multiple  exposure  study  was 
used-for  the  derivation  of  AEGL  values. 
An  uncertainty  factor  of  3  was  applied 
for  intraspecies  variability  because 
decomposition  of  acetone  cyanohydrin 
does  not  involve  enzyme-catalyzed 
steps  and  the  binding  to  evolutionary 
conservative  iron-containing  proteins/ 
enzymes,  i.e.,  the  target  protein 
cvlochrome  c  oxidase,  is  unlikely  to 
differ  substantially  between  individuals,. 
A  modifying  factor  of  2  was  applied  due 
to  the  lack  of  more  adequate  and 
supporting  data  for  the  derivation  of 
AEGL-1  values.  The  exposure  duration- 
specific  values  were  derived  by  time 


scaling  according  to  the  dose-response 
regression  equation  C"  x  t  =  k,  using  the 
default  of  n  =  3  for  shorter  exposure 
periods  and  n  =  1  for  longer  exposure 
periods,  due  to  the  lack  of  suitable 
experimental  data  for  deriving  the 
concentration  exponent.  For  the  10- 
minute  AEGL-1  the  30-minute  value 
was  applied  because  the  derivation  of 
AEGL  values  was  based  on  a  long 
experimental  exposure  period  and  no 
supporting  studies  using  short-exposure 
periods  were  available  for  characterizing 
the  concentration-time-response 
relationship. 

The  AEGL-2  was  based  on  a  repeated 
exposure  study  in  rats  in  which  a 
concentration  of  29.9  ppm  for  6  hours/ 
day,  5  days/week  for  4  weeks  did  not 
result  in  respiratory  distress  (red  nasal 
discharge  as  a  sign  of  irritation  was 
observed  during  the  first  and 
subsequent  weeks  of  exposure) 
(Monsanto  Co.,  1986a).  An  uncertainty 
factor  of  3  was  applied  for  interspecies 
variability  because  repeated  exposure  of 
humans  at  the  workplace  to  cyanide 
concentrations  only  about  3-fold  lower 
than  the  lethality  threshold  of  about  60 
ppm  acetone  cyanohydrin  in  rats  did 
not  lead  to  life-threatening  or 
irreversible  health  effects  and  because  a 
multiple  exposure  study  was  used  for 
the  derivation  of  AEGL  values.  An 
uncertainty  factor  of  3  was  applied  for 
intraspecies  variability  because 
decomposition  of  acetone  cyanohydrin 
does  not  involve  enzyme-catalyzed 
steps  and  the  binding  to  evolutionary 
conservative  iron-containing  proteins/ 
enzymes,  i.e.,  the  target  protein 
cytochrome  c  oxidase,  is  unlikely  to 
differ  substantially  between  individuals. 
The  exposure  duration-specific  values 
were  derived  by  time  scaling  according 
to  the  dose-response  regression  equation 
C"  X  t  =  k.  using  the  default  of  n  =  3 
for  shorter  exposure  periods  and  n  =  1 
for  longer  exposure  periods,  due  to  the 
lack  of  suitable  experimental  data  for 
deriving  the  concentration  exponent. 
For  the  10-minute  AEGL-2  the  30- 
minute  value  was  applied  because  the 
derivation  of  AEGL  values  was  based  on 
a  long  experimental  exposure  period 
and  no  supporting  studies  using  short- 
exposure  periods  were  available  for 
characterizing  the  concentration-time- 
response  relationship. 

For  the  derivation  of  AEGL-3  values, 
it  was  taken  into  account  that: 

a.  Acetone  cyanohydrin  decomposes 
spontaneously  into  hydrogen  cyanide 
and  acetone, 

b.  The  decomposition  of  acetone 
cyanohydrin  is  accelerated  by  heat  and 
water. 
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c.  The  systemic  toxic  effects  of 
acetone  cyanohydrin  are  caused  by  fi-ee 
cyanide  ions,  and 

d.  Hydrogen  cyanide  has  a  far  higher 
vapor  pressure  than  acetone 
cyanohydrin. 


From  these  facts  it  was  concluded  that 
with  every  exposure  to  acetone 
cyanohythrin  a  concomitant  exposure  to 
hydrogen  cyanide  will  occur.  It 
therefore  seemed  reasonable  to  apply 
the  AEGL-3  values  (on  a  ppm  basis) 
derived  for  hydrogen  cyanide  to  acetone 


cyanohydrin.  This  procedure  is 
supported  by  a  close  similarity  of 
acetone  cyanohydrin  and  hydrogen 
cyanide  regarding  lethal  effects  in  rats 
exposed  for  6  hours. 

The  proposed  AEGL  values  are  listed 
in  Table  2  of  this  unit. 


Table  2.— Summary  Table  of  Proposed  AEGL  Values  for  Acetone  Cyanohydrin* 


Classification 

10-minutes 

30-minutes 

1-hour 

4-hours 

8-hours 

Endpoinf  (Relerence) 

AEGL-1 
(Nondisabling) 

1.1  ppm 
(3.9  mg/ms) 

1.1  ppm 
(6.9  mg/m3) 

0.84  ppm 
(2.9  mg/m3) 

0.53  ppm 
(1.9mg/m3) 

0.35  ppm 
(1.2mg/m3) 

No  red  nasal  discharge  in 
rats  (Monsanto  Co., 
1986a) 

AEGL-2  (Disabling) 

6.8  ppm 

(24  mg/m3) 

6.8  ppm 
(24  mg/m3) 

5.4  ppm 
(19  mg/m3) 

3.4  ppm 
(12  mg/m3) 

2.2  ppm 
(7.7  mg/m3) 

No  respiratory  distress  in 
rats  (Monsanto  Co., 
1986a) 

1 

AEGL-3  (Lethal) 

27  ppm 
(95  mg/m3) 

21  ppm 
(74  mg/m3) 

15  ppm 
(53  mg/m3) 

8.6  ppm 

(30  mg('m3) 

6.6  ppm 
(23  mg/m3) 

Application  of  AEGL-3  val- 
ues for  hydrogen  cya- 
nide 

a  Cutaneous  absorption  may  occur;  direct  skin  contact  with  the  liquid  should  t)e  avoided;  fatal  intoxications  have  t>een  reported  upon  skin 
contact. 


ii.  References,  a.  El  Ghawabi  A.;  M. 
Gaafar;  A.  El  Saharta;  S.H.  Ahmed;  K.K. 
Malash;  and  R.  Fares.  1975.  Chronic 
cyanide  exposure:  a  clinical 
radioisotope  and  laboratory  study. 
British  Journal  of  Industrial  Medicine. 
32:215-219. 

b.  Monsanto  Co.  1982b.  Male  fertility 
study  of  Sprague-Dawley  rats  exposed 
by  inhalation  route  to  acetone 
cyanohydrin.  Monsanto  Co.  Report  No. 
ML-82-144.  Monsanto  Ca,  St.  Louis, 
MO,  USA. 

c.  Monsanto  Co.  i982c.  Female 
fertility  study  of  Sprague-Dawley  rats 
exposed  by  inhalation  route  to  acetone 
cyanohydrin.  Monsanto  Co.  Report  No. 
ML-82-125.  Monsanto  Co.,  St.  Louis, 
MO,  USA. 

d.  Monsanto  Co.  1986a.  One- month 
inhalation  toxicity  of  acetone 
cyanohydrin  in  male  and  female 
Sprague-Dawley  rats  with  cover  letter 
dated  04-25-86.  Report  No.  BN-81-178. 
Monsanto  Co.,  St.  Louis,  MO,  USA. 

e.  Monsanto  Co.  1986b.  Three-month 
inhalation  toxicity  of  acetone 
cyanohydrin  in  male  and  female 
Sprague-Dawley  rats  with  cover  letter 
dated  04-25-86.  Report  No.  ML-82-143. 
Monsanto  Co.,  St.  Louis,  MO,  USA. 

2.  Ammonia — i.  Description. 
Ammonia  is  a  colorless,  corrosive, 
alkaline  gas  that  has  a  very  pungent 
odor.  The  odor  detection  level  ranges 
fi-om  5-53  pp^p.  Ammonia  is  used  as  a 
compressed  gas  and  in  aqueous 
solutions.  It  also  is  used  as  a  household 
cleaning  product,  in  fertilizers,  and  as  a 
refrigerant.  Exposures  to  ammonia  occur 
as  a  result  of  accidents  during  highway 
and  railway  transportation,  by  releases 


at  manufacturing  facilities,  and  from 
farming  accidents. 

Ammonia  is  very  soluble  in  water. 
Because  of  its  exothermic  properties, 
ammonia  forms  ammonium  hydroxide 
and  produces  heat  when  it  contacts 
moist  surfaces,  such  as  mucous 
membranes.  The  corrosive  and 
exothermic  properties  of  ammonia  can 
result  in  immediate  damage  (severe 
irritation  and  burns)  to  eyes,  skin,  and 
mucous  membranes  of  the  oral  cavity 
and  respiratory  tract.  In  addition, 
ammonia  is  effectively  scrubbed  in  the 
nasopharyngeal  region  of  the  respiratory 
tract  because  of  its  high  solubility  in 
water. 

The  data  for  deriving  AEGL  values 
were  obtained  primarily  from  case 
studies  of  accident  victims, 
experimental  studies  in  humans,  and 
experimental  studies  on  lethality  and 
irritation  in  animals.  The  case  studies 
were  of  limited  use  for  quantitative 
evaluation,  but  the  experimental  studies 
in  humans  and  animals  contained 
quantitative  data  that  would  be  used  for 
deriving  AEGL  values. 

No  reliable  quantitative  lethality  data 
were  available  for  humans  dying  as  a 
result  of  exposure  to  ammonia.  One  case 
study  reported  the  death  of  an 
individual  exposed  to  a  high  but 
unknown  concentrations  of  ammonia. 
Other  case  studies  also  contained  no 
exposure  estimates,  but  showed  that 
high  concentrations  of  ammonia  cause 
severe  damage  to  the  respiratory  tract, 
particularly  in  the  tracheobronchial  and 
pulmonary  regions.  Death,  however,  is 
most  likely  to  occur  when  damage 
causes  pulmonary  edema.  Non-lethal, 
irreversible,  or  long-term  effects  occur 


when  damage  progresses  to  the 
tracheobronchial  region,  manifested  by 
reduced  performance  on  pulmonar)' 
function  tests,  bronchitis,  bronchiolitis, 
emphysema,  and  bronchiectasis. 
Nondisabling,  reversible  effects  are 
manifested  by  irritation  to  the  eyes, 
throat,  and  nasopharyngeal  region  of  the 
respiratory  tract.  The  odor  of  ammonia 
is  detected  by  humans  at  concentrations 
>5  ppm;  the  odor  is  highly  penetrating 
at  50  ppm  (10  minutes).  Experimental 
studies  on  human  volunteers,  showed 
that  slight  irritation  may  occur  at  30 
ppm  (10  minutes),  moderate  irritation  to 
the  eyes,  nose,  throat,  and  chest  occurs 
at  50  ppm  (10  minutes  to  2  hours), 
moderate  to  highly  intense  irritation 
occurs  at  80  ppm  (30  ipinutes  to  2 
hours),  highly  intense  irritation  occurs 
at  110  ppm  (30  minutes  to  2  hours), 
unbearable  irritation  occurs  at  140  ppm 
(30  minutes  to  2  hours),  and  excessive 
lacrimation  and  irritation  at  500  ppm.  In 
addition,  some  subjects  were  able  to 
breathe  140  ppm  for  up  to  2  hours  or 
500  ppm  for  30  minutes  without 
suffering  long-lasting  effects.  Reflex 
glottis  closure,  a  response  to  irritant 
vapors,  occurred  at  570  ppm  for  21-  to 
30-year-old  subjects,  1.000  ppm  for  60- 
year-old  subjects,  and  1.790  ppm  for  86- 
to  90-year-old  subjects. 

Acute  lethality  studies  in  animals 
showed  that  the  LCso  values  for  rats 
ranged  from  40,300  ppm  for  a  10-minute 
exposure  to  7,338  and  16,600  ppm  for 
60-minute  exposures.  For  the  mouse. 
LCw  values  were  21.430  ppm  for  a  30- 
minute  exposure  (almost  all  animals 
died  in  less  than  13  minutes),  10,096 
ppm  for  a  10-minute  exposure,  and 
4,230  and  4,837  ppm  for  60-minute 
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"omparative  data  for  the 
duration  show  that  mice 
setisitive  than  rats  to  the  acute 
of  ammonia  (10  minute 
for  mice  and  rats,  are  10,096 
300  ppm,  respectively).  The 
concentrations  reported 
m  for  the  cat.  However, 
posed  via  an  endotracheal 
probably  exacerbated  the 
tracheobronchial  region  by 
scrubbing  action  of  the 
al  region.  Rats  exposed  by 
lethal  concentrations  of 
owed  signs  of  dyspnea, 
he  eyes  and  nose,  and 
in  the  lungs.  Mice  exposed 
entrations  of  ammonia 
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le  thai  concentration  showed 
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affect  asthmatic  or  other  sensitive 
individuals  to  a  greater  degree  than 
nonasthmatic  individuals.  Atopic  and 
nonatopic  subjects  did  not  respond 
differently  to  a  nasal  exposure  to 
ammonia.  The  AEGL-1  values  are  based 
on  human  data;  therefore,  an 
interspecies  uncertainty  factor  is  not 
applicable.  Because  upper  respiratory 
tract  irritation  at  low  ammonia 
concentrations  is  not  expected  to  change 
or  become  more  severe  with  duration  of 
exposure,  except  for  adaptation,  the 
same  value  of  25  ppm  is  applied  to  all 
AEGL-1  exposure  durations. 

The  AEGL-2  values  were  based  on  a 
study  of  nonexpert  human  subjects  who 
had  no  previous  exposure  to  ammonia 
and  were  not  familiar  with  effects  of 
ammonia.  At  least  one  of  eight  subjects 
reported  nuisance  or  offensive  irritation 
to  the  eyes  and  throat  during  exposure 
to  110  ppm  of  ammonia  for  1  hour 
(Verberk,  1977).  The  effects  reported 
were  less  serious  than  those  described 
in  the  AEGL-2  definition,  no  residual 
effects  were  reported  after  termination 
of  exposure,  and  pulmonary  function 
was  not  affected  by  exposure.  At  the 
next  highest  concentration,  some  of  the 
subjects  reported  the  effects  to  be 
unbearable  and  left  the  chamber 
between  30  minutes  and  1  hour.  Their 
responses  suggest  that  this 
concentration  would  impair  escape.  An 
intraspecies  uncertainty  factor  of  1  was 
used  for  deriving  the  AEGL  2  values 
because  the  responses  of  the  non-expert 
group  ranged  from  just  perceptible  to 
offensive,  but  the  AEGL-2  value  was 
based  on  the  response  of  the  most 
sensitive  individuals.  The  reported 
effects  from  this  group  involved 
primarily  the  upper  respiratory  tract  and 
eyes  and  is  unlikely  to  affect  asthmatics 
differently  from  the  most  sensitive  non- 
expert individuals.  In  addition,  atopic 
subjects  responded  similarly  to  non- 
atopic subjects  to  a  brief  nasal  exposure 
to  ammonia,  and  exercising  subjects 
showed  only  a  small  equivocal  decrease 
in  pulmonary  function.  The  equation  C" 
H  t  =  k,  where  n  =  2,  was  used  to 
extrapolate  to  5-,  10-,  and  30-minute 


exposure  durations.  This  equation  was 
based  on  mouse  and  rat  lethality  data. 
The  same  AEGL-2  values  were 
established  for  1-,  4-,  and  8-hour 
exposures,  because  the  responses  of  the 
subjects  exposed  to  110  ppm  of 
ammonia  were  similar  after  1-  and  2- 
hour  exposures. 

The  AEGL-3  values  were  based  on 
LC(,|  values  of  3,317  and  3,374  ppm 
derived  by  probit  analysis  of  mouse 
lethality  data  reported  by  Kapeghian  et 
al.  (1982)  and  MacEwen  and  Vernot 
(1972),  respectively.  An  uncertainty 
factor  of  3  was  applied  to  account  for 
intraspecies  variability  because  at  high 
concentrations  of  ammonia,  severe 
irritation  is  elicited  immediately  upon 
contact  with  the  eyes  and  mucous 
membranes  of  the  respiratory  tract  and 
the  severity  of  effects  such  as 
pulmonary  edema  and  damage  to  the 
tracheobronchial  region  would  be 
similar  in  asthmatics  and  non- 
asthmatics.  There  is  no  reason  to  apply 
a  larger  uncertainty  factor  to  protect 
individuals  with  asthma  because  the 
severe  damage  to  the  respiratory  tract 
would  have  a  greater  and  longer-lasting 
consequence  than  that  of  asthma. 
Another  reason  for  not  applying  a  larger 
intraspecies  uncertainty  factor  to  protect 
children  is  the  evidence  from  one  study 
showing  that  a  child  recovered  from  an 
accidental  exposure  to  ammonia, 
whereas  the  mother  carrying  the  child 
suffered  severe  permanent  damage  to 
the  lungs.  An  interspecies  uncertainty 
factor  or  1  was  applied  to  the  mouse 
data,  because  the  mouse  was  the  most 
sensitive  species  among  mammals.  In 
addition,  applying  a  larger  uncertainty 
factor  would  result  in  a  30-minute 
AEGL-3  value  less  than  the  500  ppm 
that  human  can  tolerate  for  30  minutes 
without  lethal  or  long-term 
consequences.  The  equation,  C"  H  t  =  k 
(where  n  =  2)  based  on  mouse  lethality 
data,  was  used  to  extrapolate  to  different 
exposure  durations 

The  proposed  AEGL  values  are  listed 
in  Table  3  of  this  unit. 


Table  3.— Summary  of  Proposed  AEGL  Values  for  Ammonia  [ppm  (mg/m3)] 


I) 


ing) 


Exposure  duration 


5-minutes 


25 
(17) 


380 
(266) 


10-minutes 


25 

(17) 


270 
(189) 


30-minutes 


1  -hojur 


25 
(17) 


160 
(112) 


25 
(17) 


110 
(77) 


4-hours 


25 
(17) 


110 
(77) 


8-hours 


Endpoint  (Reference) 


25 
0^ 


110 
(77) 


No-observed-adverse-effect- 
level  (NOAEL)  for  irrita- 
tion (filacEwen  et  al., 
1970);  VertJerk,  1977 


Irritation:  Eyes  and  throat; 
urge  to  cough  (Verberk, 
1977) 
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TABLE  3.— Summary  of  Proposed  AEGL  Values  for  Ammonia  [ppm  (mg/m3)]— Continued 


Classification 

Exposure  duration 

Endpoint  (Reference) 

5-minutes 

1 0-minutes 

30-minutes 

1  -hour 

4-houn5 

8-hours 

AEGL-3  (Lethal) 

3,800 
(2,657) 

2,700 
(1,890) 

1,600 
(1,119) 

1,100 
(769) 

550 
(385) 

390 
(273) 

Lethality  (Kapeghian  et  al., 
1982;  MacEwen  and 
Vemot,  1972) 

ii.  References,  a.  Kapeghian,  J.C.; 
Mincer,  H.H.;  and  Hones,  A.B.,  et  al. 
1982.  Acute  inhalation  toxicity  of 
ammonia  in  mice.  Bulletin  of 
Environmental  Contamination  and 
Toxicology.  29:371-378. 

b.  MacEwen,  J.D.;  Theodore,  I;  and 
Vemdt,  E.H.  1970.  Human  exposure  to 
EEL  concentrations  of 
monomethylhydrazine,  AMRL-TR-70- 
102,  Paper  No  23.  Proceedings  of  the  1st 
Annual  Conference  on  Environmental 
Toxicology.  September  9-11,  1970. 
Wright-Patterson  AFB,  OH.  pp.  355- 
363. 

c.  MacEwen,  J.D.  and  Vernot,  E.H. 
1972.  Toxic  Hazards  Research  Unit 
Annual  Technical  Report:  1972. 
SysteMed  Report  No.  W-72003,  AMRL- 
TR-72-62.  Sponsor:  Aerospace  Medical 
Research  Laboratory,  Wright-Patterson 
AFB,  OH.  AD-755-358. 

d.  Verberk,  M.M.  1977.  Effects  of 
ammonia  on  volunteers.  International 
Archives  of  Occupational  and 
Environmental  Health.  39:73-81. 

3.  Bromine — i.  Description.  The 
halogen  bromine  (Br:)  is  a  dark  reddish- 
brown  volatile  liquid  at  room 
temperature.  Its  oxidizing  potential  lies 
between  that  of  chlorine  and  iodine. 
Bromine  is  used  as  a  water  disinfectant, 
for  bleaching  fibers  and  silk,  and  in  the 
manufacture  of  medicinal  bromine 
compounds,  dyestuffs,  flame  retardants, 
agricultural  chemicals,  inorganic 
bromide  drilling  fluids,  and  gasoline 
additives. 

Bromine  is  a  skin,  eye,  and  respiratory 
tract  irritant.  Inhalation  causes 
respiratory  tract  irritation  and 
pulmonary  edema.  Although  accidental 
human  exposures  have  occurred, 
concentrations  were  either  not  reported 
or  were  judged  unreliable.  Aside  from 
old  and  anecdotal  information,  the  data 


base  is  limited  to  one  study  with  himian 
subjects  and  two  lethality  studies  with 
the  mouse  as  the  test  species.  One  of  the 
lethality  studies  (Bitron  and  Aharonson 
1978)  provided  data  sufficient  for 
derivation  of  the  relationship  between 
concentrations  that  result  in  lethality 
(LC50  values)  and  exposure  duration: 
C^  2  X  t  =  k. 

The  AEGL-1  was  based  on  exposures 
of  20  healthy  human  volunteers  to 
concentrations  of  0.1  to  1.0  ppm  for  at 
least  30  minutes  (Rupp  and  Henschler 
1967).  Eye  irritation,  but  not  nose  or 
throat  irritation,  occurred  during  a  30- 
minute  exposure  to  0.1  ppm.  At 
concentrations  $0.5  ppm,  there  was  a 
stinging  and  burning  sensation  of  the 
conjunctiva.  The  30-minute  0.1  ppm 
was  chosen  as  the  basis  for  the  AEGL- 
1.  The  0.1  ppm  concentration  was 
divided  by  an  intraspecies  uncertainty 
factor  of  3  to  protect  susceptible 
individuals.  An  intraspecies  uncertainty 
factor  of  3  was  considered  sufficient 
because  workers  have  been 
occupationally  exposed  to  1  ppm  with 
no  symptoms  other  than  "excess 
irritation"  (Elkins  1959).  Furthermore, 
effects  at  this  low  concentration  appear 
to  be  limited  to  the  eyes  and  upper 
respiratory  tract;  there  was  no 
penetration  to  the  lower  respiratory 
tract.  The  resulting  30-minute  AEGL-1 
value  of  0.03  ppm  was  time-scaled  to 
the  other  AEGL  exposure  durations 
using  the  C^  2  x  t  =  k  relationship 
derived  from  the  mouse  lethality  study. 

The  AEGL-2  was  based  on  the 
concentration  of  1  ppm  for  30  minutes 
which  the  volunteers  in  the  above  study 
(Rupp  and  Henschler  1967)  found 
irritating  (stinging  and  burning 
sensation  of  the  conjunctiva;  nose  and 
throat  irritation).  The  30-minute  1  ppm 
value  was  divided  by  an  intraspecies 


uncertainty  factor  of  3  to  protect 
susceptible  individuals  and  time  scaled 
to  the  other  AEGL-2  exposure  durations 
using  the  concentration-exposure 
duration  relationship  from  the  mouse 
lethality  study  of  C^  -  x  t  =  k.  An 
intraspecies  uncertainty  factor  of  3  was 
considered  sufficient  as  the  symptoms 
may  be  below  those  defining  an  AEGL- 
2.  However,  no  reliable  studies  with 
exposures  to  higher  concentrations  were 
located. 

Both  lethality  studies  with  the  mouse 
described  the  inhalation  toxicity  of 
chlorine  and  bromine.  However,  both 
studies  reported  lower  LC50  values  for 
chlorine  than  those  reported  in  more 
recent  well-conducted  studies. 
Nevertheless,  the  study  that  reported'the 
lower  lethal  concentrations  for  chlorine 
was  used  for  derivation  of  the  AEGL-3 
values  for  bromine  (Schlagbauer  and 
Henschler  1967).  The  data  in  this  study 
showed  a  clear  concentration-response 
relationship;  the  exposure  duration  was 
30  minutes.  Using  probit  analysis,  a  30- 
minute  LCsd  value  of  204  ppm  and  a  30- 
minute  LG)i  of  116  ppm  were 
calculated.  The  30-minute  LG)i  of  116 
ppm  was  used  as  the  basis  for 
calculation  of  AEGL-3  values.  The  116 
ppm  LGii  was  divided  by  a  combined 
uncertainty  factor  of  10  (3  for 
interspecies  differences  [the  mouse  was 
the  most  sensitive  species  for  lethal 
effects  in  tests  with  other  halogens]  and 
3  for  intraspecies  differences  (at  high 
concentrations  bromine  is  corrosive  to 
the  mucous  membranes  of  the 
respiratory  system;  effects  are  not 
expected  to  differ  greatly  among 
individuals])  and  scaled  across  time 
using  the  relationship  C-~  x  t  =  k, 
derived  from  the  same  study. 

The  proposed  AEGL  values  are  listed 
in  Table  4  of  this  unit. 


TABLE  4.— Summary  of  Proposed  AEGL  Values  for  Bromine  [ppm  (mg/m^)] 


Classification 

10-minutes 

30-minutes 

1  -hour 

4-hours 

8-hours                 Endpoint  (Reference) 

AEGL-1  (Nondisabling) 

0.055 
(0.36) 

0.033 
(0.22) 

0.024 
(0.16) 

0.013 
(0.09) 

0,0095 
(0.06) 

Rupp  and  Henschler  1967 

AEGL-2  (Disabling) 

0.55 
(3.6) 

0.33 
(2.1) 

0.24 
(1-6) 

0.13 
(0.85) 

0.095 
(0.62) 

Rupp  and  Henschler  196^ 
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Classil  cation 


AEGL-3(Letl«l) 
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Table  4.— Summary  of  Proposed  AEGL  Values  for  Bromine  [ppm  (mg/m3)]— Continued 


10-minutes 


19 
(124) 


SO-minutes 


12 
(78) 


l-hour 


8.5 

(55) 


4-hours 


4.5 
(29) 


8-hours 


3.2 
(21) 


Endpoint  (Reference) 


Schlagbauer      and      Henschler 
1967 


ii.  Referen  ces.  a.  Bitron,  M.D.  and  E.F. 
Aharonson.  1978.  Delayed  mortality  of 
mice  foUowi  ig  inhalation  of  acute  doses 
of  CH2,  SO;,  CI2,  and  Br2.  American 
Industrial  H  'giene  Association  Journal. 
39:129-138. 

b.  Elkins,  H.B.  1959.  Inorganic 
compounds:  Bromine.  Chemistry  of 
Industrial  Tc  xicology.  John  Wiley  & 
Sons,  New  Y  jrk.  p.  89. 

c.  Rupp,  H  and  D.  Henschler.  1967. 
Effects  of  loM  chlorine  and  bromine 
concentratioi  is  in  man.  Internationales 
Archivfuer  C  ewerbepathologie  und 
Gewerbehyghme.  23:79-90. 

d.  Schlagb.  uer,  M.  and  D.  Henschler. 
1967.  Inhalat  on  toxicity  of  chlorine  and 
bromine  with  single  and  repeated 
exposiu-es.  Internationales  Archivfuer 
Gewerbepath  jlogie  und 
Gewerbehygiine.  23:91-98. 

4.  Chloroacetic  acid — i.  Description. 
Monochloroa  :etic  acid  (MCAA)  is  a 
colorless  crystalline  material,  which  is 
highly  solubli  ( in  water  and  soluble  in 
organic  solvei  its.  Its  vapor  pressufe  at 
room  tempera  ture  is  moderate  with 
reported  valu  ;s  between  0.2  hPa 
(crystalline  si  bstance)  and  10  hPa 
(solution  in  vv  ater).  MCAA  has  a 
pungent  odor 

MCAA  is  pi  oduced  by  chlorination  of 
acetic  acid  or  lydrolysis  of 
trichloroether  e  using  sulfuric  acid.  The 
world  produc  ion  capacity  was 
estimated  at  3  32,500  tons/year  in  1987. 
MCAA  or  its  s  odium-salt,  sodium 
monochloroac  state,  are  used  primarily 
in  the  industr:  al  production  of 
carboxymethy  cellulose,  herbicides, 
thioglycolic  a(  id  as  well  as  in  the 
production  plustics,  pharmaceuticals, 
flavors,  cosmetics,  and  other  organic 
chemicals. 

MCAA  is  an  acid  (pKa  2.85)  and 
therefore  can  c  ause  eye  and  skin 


Classifica  tion 


AEGL-1  (Nondi  jabling) 


AEGL-2  (DisabI  ng) 


AEGL-3  (Lettial 


*  Skin  contact 
served  when  10<?, 


irritation  upoti  contact  with  a  diluted 
MCAA  solution  and  skin  corrosion  and 
conjunctival  biuns  upon  contact  with 
more  concentrated  solutions.  The 
systemic  toxicity  of  MCAA  is  caused  by 
inhibition  of  enzymes  of  the  glycolytic 
pathway  and  the  tricarboxylic  acid 
cycle.  This  metabolic  blockage  damages 
organs  with  a  high  energy-demand,  such 
as  heart,  central  nervous  system  (CNS), 
and  muscles,  and  leads  to  metabolic 
acidosis  due  to  the  acciunulation  of 
lactic  acid  and  citric  acid  in  the  body. 

No  studies  are  available  reporting 
severe  toxic  effects  in  humans  after 
inhalation  exposure  to  MCAA.  Mortality 
was  reported  in  a  child  after  oral  uptake 
of  5-6  ml  of  an  80%  MCAA  solution 
(Rogers,  1995).  Several  lethal  accidents 
have  been  reported,  in  which  workers 
were  dermally  exposed  to  hot,  liquid 
MCAA.  An  inadequately  described 
study  reported  an  irritation  threshold  of 
1.48  ppm  (Maksimov  and  Dubinina, 
1974);  no  respiratory  tract  irritation, 
effects  on  lung  function  parameters  or 
irritation  of  skin  and  mucous 
membranes  were  reported  for  >33 
workers  potentially  exposed  to  MCAA 
concentrations  between  <0.13  ppm  for  3 
hours  and  0.31  ppm  for  7  hours 
(Clariant  GmbH,  2000). 

The  only  animal  study  reporting 
lethal  effects  after  inhalation  exposure 
was  an  inadequately  described  study  in 
which  a  LC50  of  46.8  ppm  for  4  hours 
was  reported  for  rats  (Maksimov  and 
Dubinina,  1974).  Several  studies  report 
lethal  effects  after  oral  exposure  with 
LDso  values  mostly  between  50-200  mg/ 
kilogram  (kg)  for  rats,  mice  and  guinea 
pigs.  In  a  single  inhalation  experiment 
on  rats,  eye  squint  and  slight  lethargy 
were  observed  during  exposure  to  an 
analytical  concentration  of  66  ppm-for 
1  hour  (Dow  Chemical  Co.,  1987).  In  an 


inadequately  reported  study,  an 
irritation  threshold  in  rats  of  6.16  ppm 
and  a  no-observed-effect-level  (NOEL) 
for  histological  changes  in  the 
respiratory  tract  in  rats  and  guinea  pigs 
of  1.5  ppm  after  4  months  have  been 
reported  (Maksimov  and  Dubinina, 
1974). 

No  relevant  studies  of  adequate 
quality  were  available  for  the  derivation 
of  the  AEGL-1.  Therefore,  due  to 
insufficient  data,  AEGL-1  values  were 
not  derived. 

The  AEGL-2  was  based  on  a  single 
inhalation  study  in  rats  (Dow  Chemical 
Co.,  1987)  in  which  eye  squint  and 
lethargy  were  observed  in  rats  exposure 
to  66  ppm  for  1  hoiu".  A  total 
uncertainty  factor  of  10  was  used.  A 
factor  of  3  was  applied  for  interspecies 
variability  because  the  effect  level  was 
considered  below  that  of  an  AEGL-2  and 
because  the  available  data  do  not  point 
at  a  large  interspecies  variability  for 
more  severe  (lethal)  effects.  A  factor  of 
3  was  applied  for  intraspecies 
variability  because  a  higher  factor  was 
not  considered  adequate  on  the  basis  of 
a  comparison  with  human  data  for  oral 
exposure.  The  other  exposure  duration- 
specific  values  were  derived  by  time 
scaling  according  to  the  dose-response 
regression  equation  C"  x  t  =  k,  using  the 
defauh  of  n  =  3  for  shorter  exposure 
periods  and  n=l  for  longer  exposure 
periods,  due  to  the  lack  of  suitable 
experimental  data  for  deriving  the 
concentration  exponent. 

No  relevant  studies  of  adequate 
quality  were  available  for  the  derivation 
of  the  AEGL-3  value.  Therefore,  due  to 
insufficient  data  and  the  uncertainties  of 
a  route-to-route  extrapolation,  AEGL-3 
values  were  not  derived. 

The  proposed  AEGL  values  are  listed 
in  Table  5  of  this  unit. 


Table  5.— Summary  of  Proposed  AEGL  Values  For  Monochloroacetic  Acid  a 


10-minutes 


Insufficient 
data  (ID.; 


12  ppm 
(47  mg/m3) 


ID. 


30-minutes 


D. 


8.3  ppm 
(33  mg/m3) 


ID. 


1-hour 


ID. 


6.6  ppm 
(26  mg/m3) 


ID. 


4-hours 


I.D. 


1.7  ppm 
(6.7  mg/m3) 


ID. 


8-hours 


I.D. 


0.83  ppm 
(3.3  mg/m3) 


ID. 


Endpoint  (Reference) 


I.D. 


Eye  squint  and  lethargy  in  rats 
(Dow  Chemical  Co.,  1987) 


ID. 


.t'mSoMffe''b'^dy°L'la?e\^^^^^^^  "^  .^^°*'^'^  ^«^'"^'  P^"«*^^^'°"  '^  ^^'^  ^"'^  ^^'^^  '"'°^''^''ons  have  been  ob- 


ii.  References,  a.  Clariant  GmbH, 
2000.  Unpublished.  Letter  of  Dr. 
Kreiling  dated  23.08.2000.  Dow 
Chemical  Co.,  1987.  Monochloroacetic 
acid:  an  acute  vapor  inhalation  limit 
study  with  Fischer  344  rats. 
Unpublished  Report,  Dow  Chemical 
Company,  Midland,  USA. 

b.  Maksimov,  G.G.  and  O.N.  Dubinina, 
1974.  Materials  of  experimental 
substantiation  of  maximally  permissible 
concentration  of  monochloroacetic  acid 
in  the  air  of  production  area.  Gigiena 
Truda  i  Professional  nye  Zabolevarija. 
9:32-35. 

c.  Rogers  D.R.  1995.  Accidental  fatal 
monochloroacetic  acid  poisoning. 
American  Journal  of  Forensic  Medicine 
and  Patholog}'.  16:115-116. 

5.  Fluorine— \.  Description.  Fluorine 
is  a  reactive,  highly  irritating  and 
corrosive  gas  used  in  the  nuclear  energy 
industry,  as  an  oxidizer  of  liquid  rocket 
fuels,  and  in  the  manufacture  of  various 
fluorides  and  fluorocarbons.  Fluorine  is 
a  severe  irxitant  to  the  eyes,  mucous 
membranes,  lungs,  and  skin;  the  eyes 
and  the  respiratory  tract  are  the  target 
organ/tissues  of  an  acute  inhalation 
exposure.  Death  is  due  to  pulmonary 
edema.  Data  on  irritant  effects  in 
humans  and  lethal  and  sublethal  effects 
in  five  species  of  mammals  (dog,  rat, 
mouse,  guinea  pig,  and  rabbit)  were 
available  for  development  of  AEGL 
values. 

Regression  analyses  of  the 
concentration-exposure  durations  (for 
the  fixed  endpoint  of  mortality)  for  all 
of  the  animal  species  reported  in  the  key 
study  (Keplinger  and  Suissa  1968) 
determined  that  the  relationship 
between  concentration  and  time  is  C"  x 
t  =  k,  where  n  =  approximately  2  (actual 
value  of  n  for  the  most  sensitive  species 
in  irritation  and  lethality  studies,  the 
mouse,  is  1.77).  This  concentration 
exposure  duration  relationship  was 
applied  both  the  hECL-2  and  AEGL-3 
levels  because  the  irritant  and  corrosive 
action  of  fluorine  on  the  respiratory 
tissues  differs  by  only  a  matter  of  degree 
for  these  AEGL  levels: 

a.  Respiratory  irritation  with  edema 
resulting  in  mild,  reversible  lung 
congestion,  and 

b.  Severe  respiratory  irritation 
resulting  in  severe  lung  congestion. 
Althougn  the  data  base  for  fluorine  is 
small,  the  data  from  the  key  study, 
augmented  vi'ith  data  from  several  other 
studies,  were  considered  adequate  for 
derivation  of  the  three  AEGL 
classifications  for  four  time  periods. 

The  AEGL-1  was  based  on  the 
observation  that  human  volunteers 
could  tolerate  exposure  to  10  ppm  for  15 
minutes  without  irritant  effects 
(Keplinger  and  Suissa  1968).  Although 
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this  value  is  below  the  definition  of  an 
AEGL-1  (notable  discomfort),  it  provides 
the  longest  exposure  duration  for  which 
no  irritation  in  humans  was  reported. 
An  intraspecies  uncertainty  factor  of  3 
was  applied  because  fluorine  is  highly 
corrosive  to  the  tissues  of  the  respiratory 
tract  and  effects  are  not  expected  to  vary 
greatly  among  individuals,  including 
susceptible  individuals.  Although  no 
data  on  asthmatics  were  found,  the 
uncertainty  factor  of  3  was  considered 
adequate  to  protect  this  sensitive 
subpopulation  because  the  value  was  a 
NOAEL  and  because  shorter-term, 
repeated  exposures  produced  no 
substantially  greater  effects  in  healthy 
individuals.  The  value  is  supported  by 
a  second  study  in  which  volunteers 
"tolerated"  exposure  to  10  ppm  for  an 
undefined  period  of  time.  Furthermore, 
occupational  exposure  concentrations 
for  healthy  adults  have  ranged  up  to  1 7 
ppm,  albeit  for  short,  undefined  periods 
of  time  (Lyon  1962).  A  modif>'ing  factor 
of  2  was  applied  based  on  a  limited  data 
base.  The  resulting  value  of  1.7  ppm 
was  used  across  all  AEGL-1  exposure 
durations  because  at  mildly  irritating 
concentrations  there  is  accommodation 
to  irritating  gases.  As  noted,  this  value 
is  supported  by  limited  workplace 
monitoring  data:  Workers  exposed  to 
fluorine  at  average  yearly  concentrations 
up  to  1.2  ppm  (range,  0.0-17  ppm)  over 
a  4-year  period  reported  fewer 
incidences  of  respiratory  complaints  or 
diseases  than  a  similar  group  of 
nonexposed  workers  (Lyon  1962).  The 
workers  are  assumed  to  encompass  a 
small  range  of  sensitivity;  the  additional 
intraspecies  uncertainty  factor  of  3  was 
considered  sufficient  to  protect  sensitive 
individuals. 

Mild  lung  congestion  was  selected  as 
the  threshold  for  irreversible,  long- 
lasting  effects  as  defined  by  the  AEGL- 
2.  The  AEGL-2  was  based  on  an  animal 
study  in  which  mild^ung  congestion 
was  observ'ed  in'^ice  at  67  ppm  for  30 
minutes  and  30  ppm  for  60  minutes 
(Keplinger  and  Suissa  1968).  Effects 
were  slightly  less  serious  in  three  other 
species.  Although  concentrations 
causing  irritant  effects  or  lethality  for 
three  other  species  for  the  same  time 
periods  suggested  similar  species 
sensitivity,  the  mouse  data,  because  of 
slightly  lower  values,  were  chosen  as 
the  basis  for  developing  the  AEGL-2  and 
AEGL-3.  Because  similar  sensitivity  was 
observed  among  five  species  in  the  key 
study,  no  uncertainty  factor  for 
interspecies  variability  was  applied. 
Fluorine  is  a  highly  corrosive  gas  that 
reacts  directly  with  the  tissues  of  the 
respiratory  tract,  with  no 
pharmacokinetic  component  involved 


in  the  toxicity;  therefore,  there  is  likely 
to  be  little  difference  among  individuals 
in  response  to  fluorine  at  concentrations 
that  define  the  AEGL-2.  The  30-  and  60- 
minute  values  for  the  mouse  were 
divided  by  an  intraspecies  uncertainty 
factor  of  3  to  protect  sensitive 
individuals,  since  effects  are  not  likely 
to  differ  greatly  among  individuals,  and 
by  a  modifv'ing  factor  of  2,  based  on  a 
limited  data  base.  The  30-minute  value 
was  used  for  the  10-  and  30-minute 
AEGL-2  and  the  60-minute  value  was 
used  for  the  60-minute  AEGL-2.  The  4- 
hour  AEGL-2  value  was  scaled  from  the 
60-minute  value  based  on  the  C  '"  x  t 
=  k  relationship.  The  value  of  n  was 
derived  from  regression  analysis  of  the 
mouse  lethality  data  in  the  key  study. 
The  8-hour-AEGL-2  value  was  set  equal 
to  the  4-hour  value  because  at  low 
concentrations  the  hygroscopic  fluorine 
would  react  with  and/or  be  scrubbed  by 
the  nasal  passages  and  because  at  low 
concentrations  there  is  accommodation 
to  irritant  gases.  The  10-  and  3-minute 
AEGL-2  values  are  supported  by  studies 
in  which  human  volunteers  found  short- 
term  exposures  to  15-25  ppm  irritating 
to  the  eves,  nose,  and  throat  (Rickey 
1959;  Keplinger  and  Suissa  1968). 

The  AEGL-3  values  were  derived  from 
the  highest  exposures  that  resulted  in  no 
deaths  in  five  species  over  four 
exposure  durations  (13  tests)  for  up  to 
45  days  post  exposure,  but  did  produce 
severe  lung  congestion  in  the  mouse 
(keplinger  and  Suissa  1968).  Severe 
lung  congestion  in  the  sensitive  mouse 
was  considered  the  threshold  for 
lethality  as  defined  by  the  AEGL-3.  For 
the  mouse,  the  60-minute  value  was  75 
ppm.  Because  of  the  similar  species 
sensitivity  in  the  key  study,  based  on 
both  irritant  effects  and  lethality,  no 
uncertainty  factor  for  interspecies 
variabilitv  was  applied.  The  values  were 
divided  by  an  uncertainty  factor  of  3  to 
protect  sensitive  individuals  (fluorine  is 
a  highly  reactive,  corrosive  gas  whose 
effect  on  respiratory  tract  tissues  is  not 
expected  to  differ  greatly  among 
individuals)  and  by  a  modifying  factor 
of  2.  based  on  a  limited  data  base.  Using 
the  60-minute  value  of  75  ppm,  AEGL- 
3  values  for  the  other  exposure  times 
were  calculated  based  on  the  C  '"  x  t 
=  k  relationship.  The  value  of  n  was 
derived  from  regression  analysis  of  the 
mouse  lethality  data  in  the  key  study. 
The  8-hour  value  was  set  equal  to  the 
4-hour  value  because  fluorine  would 
react  with  or  be  scrubbed  by  the  nasal 
passages  at  fairly  low  concentrations. 
The  safety  of  setting  the  8-hour  value 
equal  to  the  4-hour  value  is  supported 
by  another  study  in  which  a  7-hour 
experimental  exposure  concentrations 
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Table  6.— Summary  of  Proposed  AEGL  Values  for  Fluorine  [ppm  (mg/m3)J. 
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No      irritant      effects— humans 
(Keplinger  and  Suissa  1968) 

Mild      lung      congestion— mice 
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(Keplinger  and  Suissa  1968) 
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military  jet  fuels  contain  additives  that 
are  not  contained  in  commercial  jet 
fuels.  Civilian  and  military  personnel 
may  be  exposed  to  jet  fuels  during  fuel 
production,  aircraft  fueling  operations, 
aircraft  maintenance  operations,  and 
accidental  spills  or  pipeline  leaks. 

Although  several  jet  fuels  are 
discussed  in  this  document  (JP-4,  JP-5, 
JP-7,  and  JP-8),  the  discussion  focuses 
on  the  toxicity  of  JP-8  with  some 
attention  to  the  chemically  similar  JP-5. 
These  two  fuels  have  a  similar 
composition  and  appear  to  have  similar 
toxicities.  Monitoring  data  indicate  that 
exposures  to  JP-4  which  has  a  higher 
vapor  pressure  than  JP-8  and  JP-5  were 
higher  than  to  the  presently  used  JP-8 
and  JP-5.  Data  were  located  on  acute 
sensory  and  systemic  effects  of  JP-8  and 
JP-5  to  mice  and  rats;  subchronic  studies 
addressed  systemic  effects,  particularly 
effects  on  the  lungs.  For  all  fuels,  tests' 
of  eye  irritation  were  generally  negative, 
whereas  mild  skin  irritation  occurred 
for  some  fuels.  Several  short-term  and 
repeated  exposure  studies  addressed  the 
particular  issue  of  the  toxicity  of 
aerosols.  Exposure  to  aerosols  of  jet 
fuels  induces  more  toxic  effects  than 
exposure  to  vapors,  with  the  lungs  and 
immune  system  identified  as  the  target 
organs.  Animal  studies  also  addressed 
neurotoxicity,  developmental/ 
reproductive  effects,  and 
carcinogenicity.  These  fuels  are 
generally  not  considered  genotoxic  or 
carcinogenic  and,  in  a  preliminary 
study,  JP-8  failed  to  cause  spermatotoxic 
effects  in  humans.  A  nephropathy  and 
resulting  carcinogenic  effect,  unique  to 
male  rats  exposed  to  hydrocarbons,  is 
not  relevant  to  humans.  No  information 
relevant  to  time  scaling  was  available. 
The  AEGL-1  is  based  on  the  sensory 
irritation  study  of  Whitman  et  al.  (2001), 
specifically  the  RDso  (the  concentration 
that  reduces  the  respiratory  rate  by 
50%)  for  JP-8  of  2,876  mg/m '  vapor  plus 


aerosol.  The  RDso  test  is  a  standard  test 
for  estimating  sensory  irritancy  of 
airborne  chemicals  (ASTM  E981-84).  In 
the  key  study,  male  Swiss- Webster  mice 
were  exposed  for  30  minutes  to  681; 
1,090;  1,837;  or  3,565  mg/m^.  JP-8  is  not 
a  primary  irritant  and  reductions  in  the 
respiratory  rate  did  not  occur  within  10 
minutes  at  the  lower  concentrations. 
However,  reductions  in  the  respiratory 
rate  within  the  30-minute  exposure 
durations  were  concentration- 
dependent  and  allowed  calculation  of 
an  RDsd.  Based  on  the  correlation 
between  RD50  data  and  sensory  irritancy 
levels  for  numerous  chemicals,  a  0.1- 
fcld  reduction  of  the  RDso  results  in  a 
concentration  that  elicits  some  sensory 
irritation  in  humans  but  that  can  be 
tolerated  for  hours  to  days  (Alarie  1981). 
Using  this  reasoning,  the  resulting 
concentration  of  290  mg/m '  can  be 
tolerated  over  all  AEGL-1  exposure 
durations.  The  290  mg/m»  value  is 
supported  by  the  lack  of  adverse  health 
effects  in  animal  studies  with  repeated 
exposures  to  1.000  mg/m'  of  JP-8  vapor 
(continuous  exposures  up  to  90  days) 
(Mattie  et  al.  1991;  Briggs  2001;  Rossi  et 
al.  2001).  Dividing  the  1,000  mg/m^ 
value  by  an  interspecies  uncertainty 
factor  of  1  (no  species  differences  were 
observed  in  multiple  studies  with  rats 
and  mice  and  the  exposures  were 
repeated)  and  an  intraspecies 
uncertainty  factor  of  3  (to  account  for 
potential  differences  in  human 
susceptibilities  to  sensory  irritation) 
results  in  330  mg/m'.  a  value  similar  to 
that  derived  from  the  RDso  study.  The 
repeated  nature  of  the  support  studies 
also  supports  the  u^se  of  a  single  value 
for  all  exposure  durations. 

The  AEGL-2  is  based  on  several 
studies  with  rodents  (rats  and  mice)  that 
indicate  that  exposure-^o  1,100  mg/m^ 
of  JP-8  would  not  elicit  adverse  health 
effects  but  may  be  the  threshold  for  such 
effects.  The  shorter-term  studies  (30 
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minutes  to  4  hours)  with  exposures  to 
3,430-5,000  mg/m3  of  JP-8  or  JP-5  in  the 
vapor/aerosol  form  (MacEwen  and 
Vemot  1985;  Wolfe  et  al.  1996; 
Whitman  et  al.  2001)  with  support  from 
the  studies  using  repeated  exposures  to 
1,000  mg/m^  (Mattie  et  al.  1991;  Briggs 
2001;  Rossi  et  al.  2001)  were  used  as  the 
basis  for  the  AEGL-2.  No  uncertainty 
factors  were  applied  to  the  1 ,000  mg/m^ 
concentration  because  there  were  no 
adverse  effects  and  the  exposures  were 
repeated  for  up  to  90  days.  The  higher 
concentrations  of  JP-8,  3430  and  4,440 
mg/m3,  and  of  JP-5,  5,000  mg/m^,  were 
divided  by  an  interspecies  factor  of  1 
(there  were  no  species  dttferences)  and 
by  an  intraspecies  uncertainty  factor  of 
3  to  protect  potentially  sensitive 
individuals.  An  intraspecies  uncertainty 
factor  of  3  is  considered  adequate 
because  the  thresholds  for  both  sensory 
irritation  and  central  nervous  system 


depression  to  solvents  do  not  generally 
differ  by  more  than  3-fold.  The  resulting 
value  is  1,100  mg/m^  (1,100-1,700  mg/ 
m^),  approximately  the  same 
concentration  as  in  the  no-adverse-effect 
repeated  exposure  studies.  No 
information  was  available  for  time 
scaling.  Central  nervous  system 
depression  is  a  concentration-related 
effect.  Therefore,  the  1,100  mg/m^  value 
was  used  for  the  4-hdur  and  shorter  time 
period.  But,  because  the  exposures  to 
1 ,000  mg/m^  were  repeated  for  up  to  90 
days,  the  1,100  mg/m^  value  can  also  be 
used  for  the  longest  AEGL  exposure 
duration  of  8  hours.  The  fact  that  the 
exposures  in  most  of  these  studies, 
especially  at  the  higher  concentrations, 
were  to  both  the  vapor  and  the  more 
toxic  aerosol  supports  the 
appropriateness  of  the  derived  value. 

It  should  be  noted  that,  because  of  its 
relatively  low  vapor  pressure,  JP-8 


might  not  attain  a  sustained  vapor 
concentration  high  enough  to  cause 
death.  In  a  laboratory  study  reported  by 
Wolfe  et  al.  (1996),  the  highest  vapor 
concentration  of  JP-8  that  could  be 
attained  was  3,430  mg/ra*.  The  highest 
vapor/aerosol  concentration  that  could 
be  attained  was  4,440  mg/m^.  TJie 
highest  vapor/aerosol  attainable  under 
ambient  concentrations  has  been 
estimated  at  700  mg/m*.  However, 
higher  concentrations  might  be  attained 
in  closed  spaces  at  high  temperatures.  A 
concentration  of  500  mg/m^  is  assumed 
to  be  the  upper  bound  for  a  stable  cloud 
of  inhalable  dust  (and  aerosols).  Based 
on  the  likelihood  that  lethal 
concentrations  of  JP-8  caimot  be 
sustained  under  ambient  conditions,  an 
AEGL-3  was  not  determined. 

The  proposed  AEGL  values  are  listed 
in  Table  7  of  this  unit. 


Table  7.— Summary  of  Proposed  AEGL  Values  for  JP-8  (mg/m3)a  ^ 
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Classification 

1 0-minutes 

30-minutes 

1-hour 

4-hours 

8-hours 

Endpoint  (Reference) 

AEGL-1  (Nondisabling) 

290 

290 

290 

290 

290 

Slight  sensory  irritation  in  hu- 
mans (mouse  RDsd  test) 
(Whitman  et  al.  2001) 

AEGL-2  (Disabling) 
1 

1,100 

r 

1,100 

1,100 

1,100 

1,100 

No  clinical  signs  during  repeated 
exposures  to  1,000  mg/m^ — 
rats  and  mice  (Mattie  et  al. 
1991;  Briggs  2001;  Rossi  et 
al.  2001);  sensory  irritation  at 
>3.430  mg/m3—  rats  and  mice 
(Wolfe  et  al.  1996;  Whitman  et 
at  2001) 

AEGL-3  (L«thal) 

Not  detemiined 

Not  determined 

Not 
determi- 
ned 

Not 
determi- 
ned 

Not 
determi- 
ned 

<=No  data 

a  The  values  apply  to  JP-8  vapor  or  vapor/aerosol  and  not  to  the  pure  aerosol. 

"The  values  apply  to  JP-8  vapor  and  not  to  JP-8-1-100.  ,  ,„  „  ,  ^      „  .    ,     ,  ^  , 

^  A  lethal  concentration  was  not  attained  in  the  available  toxicity  studies;  the  low  vapor  pressure  of  JP-8  may  preclude  attainment  of  a  lethal 
concentration. 
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7.  Methyl  ethyl  ketone — i.  Description. 
Methyl  ethyl  ketone  (MEK)  is  a  volatile 
solvent  with  a  sweet/sharp  acetone-like 
odor.  MEK  is  widely  used  as  a  solvent 
in  common  household  products  such  as 
inks,  paints,  cleaning  fluids,  varnishes, 
and  glues.  In  most  industrial 
applications  it  is  used  as  a  component 
of  a  mixture  of  organic  solvents.  It  has 
also  been  detected  in  a  wide  variety  of 
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parameters.  Because  this  is  a  threshold 
value  and  slight  irritation  should  not 
increase  in  intensity  with  time,  an 
intraspecies  uncertainty  factor  of  1  was 
applied.  Because  accommodation  to 
slight  irritation  occurs,  the  100  ppm 
concentration  was  used  across  all 
AEGL-1  exposure  durations. 
Furthermore,  MEK  is  rapidly 
metabolized  and  will  not  accumulate  in 
the  blood  or  in  the  body  which  further 
supports  using  the  same  value  for  all  the 
time  intervals. 

The  AEGL-2  was  based  on  the  chronic 
study  of  Cavender  et  al.  (1983)  in  which 
rats  were  exposed  to  5,000  ppm  for  5 
days/week  for  90  days.  No  lesions  were 
reported  in  this  study,  but  the 
concentration  is  close  4o  the  threshold 
for  neurotoxicity  as  evidenced  hy 
somnolence  in  another  repeated 
exposure  study  in  which  rats  were 
exposed  to  6,000  ppm  for  several  weeks 
(Altenkirch  et  al.  1978).  Because  this 
was  a  no-effect  repeated-exposure  study, 
no  interspecies  uncertainty  factor  was 
applied.  Because  the  threshold  for 
narcosis  differs  by  no  more  than  2-  to  3- 
fold  among  the  general  population,  an 
intraspecies  uncertainty  factor  of  3  was 
applied  to  protect  sensitive  individuals. 
Because  the  threshold  for  narcosis  is 
concentration  dependent,  the  resulting 
1,700  ppm  concentration  was  applied 
across  all  AEGL-2  exposure  durations. 

The  AEGL-3  values  were  based  on 
two  different  studies.  The  10-  and  30- 
minute  values  were  based  on  a  study 
with  mice  in  which  a  30-minute 


exposure  to  31,426  ppm  was  projected 
to  reduce  the  respiratory  rate  by  50%; 
there  were  no  deaths  at  the  highest 
tested  concentration  of  26,416  ppm 
(Hansen  et  al.  1992).  Because  a  30- 
minute  exposure  of  rats  to  3  times  this 
concentration  (92,239  ppm)  also 
resulted  in  no  deaths  (Klimisch  1988), 
the  31,426  ppm  value  was  adjusted  by 
an  interspecies  uncertainty  factor  of  1. 
Because  the  threshold  for  narcosis 
differs  by  no  more  than  2-  to  3-fold 
among  the  general  population,  an 
intraspecies  uncertainty  factor  of  3  was 
applied  to  protect  sensitive  individuals. 
The  resulting  value  of  10,000  ppm  was 
used  for  the  10-minute  and  30-minute 
AEGi,-3  exposure  durations.  The  longer- 
term  values  were  based  on  an  MLEoi  of 
7,500  ppm  calculated  by  Fowles  et  al. 
(1999)  from  a  4-hour  study  with  rats 
exposed  to  several  concentrations  for  4 
hours  (La  Belle  and  Brieger  1955).  In 
this  study  the  4-hour  LCso  was  11,700 
ppm  and  the  highest  concentration 
resulting  in  no  deaths  was  7.850  ppm 
for  4  hours.  The  7,500  ppm 
concentration  was  divided  by  an 
intraspecies  uncertainty  factor  of  3.  The 
resulting  value  of  2,500  ppm  was  used 
for  both  the  4-hour  and  8-hour  AEGL-3 
values  because  MEK  would  reach 
equilibrium  in  the  body  prior  to  this 
time  period.  The  4-hour  2,500  ppm 
value  was  time  scaled  to  the  1  hour  time 
using  the  default  n  value  of  3  for  scaling 
to  shorter  time  intervals. 

The  proposed  AEGL  values  are  listed 
in  Table  8  of  this  unit. 


Tables.— Summary  of  Proposed  AEGL  Values  for  Methyl  Ethyl  Ketone  [ppm  (mg/m3)] 


10-minutes 


100 
(293) 


1,700 
(4,980) 


30-minutes 


100 
(293) 


1,700 
(4,980) 


10,000*" 
(29,300) 


10,000 
(29,300)' 


1-hour 


100 
(293) 


1,700 
(4,980) 


4,000^ 
(11,720) 


4-hours 


8-hours 


100 
(293) 


1,700 
(4,980) 


2,500 
(7,325) 


etal.  (1992). 
rjiore  than  one-half  of  the  lower  explosive  limit  of  18  000  Dom 
Eelle  and  Brieger  (1955).  ' 


100 
(293) 


1,700 
(4,980) 


2,500 
(7,325) 


Endpoint  (Reference) 


Threshold  for  sensory  irritation  in 
humans  (Nelson  et  al.  1943) 


Threshold    for    narcosis — 
(Cavender  et  al.  1983) 


rats 


Threshold  for  lethality—  mouse 
(Hansen  et  al.  1992;  La  Belle 
and  Brieger  1955) 


a.  Altenkirch,  H.;  G. 
anl  H.M.  Wagner.  1978. 
s  udies  on  hydrocarbon 
r  duced  by  methyl-ethyl- 
,  oumal  of  Neurology. 

L:  H.W.  Casey:  H. 
Sw^nberg;  and  E.J.  Gralla. 
vapor  inhalation  toxicity 
ethyl  ketone. 
ajid  Applied  Toxicology. 


c.  Dick,  R.B.;  E.F.  Krieg,  Jr.;  J.  Setzer; 
and  B.  Taylor.  1992.  Neurobehavioral 
effects  from  acute  exposures' to  methyl 
isobutyl  ketone  and  methyl  ethyl 
ketone.  Fundamental  and  Applied 
Toxicology.  19:453-473. 

d.  Fowles,  J.R.;  G.V.  Alexeeff;  and  D. 
Dodge.  1999.  The  use  of  the  benchmark 
dose  methodology  with  acute  inhalation 
lethality  data.  Regulatory  Toxicology 
and  Pharmacology.  29:262-278. 


e.  Hansen,  L.F.;  A.  Knudsen;  and  G.D. 
Nielsen.  1992.  Sensory  irritation  effects 
of  methyl  ethyl  ketone  and  its  receptor 
activation  mechanism.  Pharmacology  & 
Toxicology.  71:201-208. 

f.  Klimisch,  H.  1988.  The  inhalation 
hazard  test;  principle  and  method. 
Archives  of  Toxicology.  61:411-416. 

g.  La  Belle,  C.  and  H.  Brieger.  1955. 
The  vapor  toxicity  of  a  composite 
solvent  and  its  principal  components. 
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Archives  of  Industrial  Health.  12:623- 
627. 

h.  Nelson,  K.W.;  J.F.  Ege,  Jr.;  M.  Ross; 
L.E.  Woodman;  and  L.  Silverman.  1943. 
Sensory  response^o  certain  industrial 
solvent  vapors.  Journal  of  Industrial 
Hygiene  and  Toxicology.  25:282-285. 

8.  Phosphorus  oxychloride — i. 
Description.  Phogphbrus  oxychloride 
(CAS  No.  10025-B7-3).  a  colorless   ' 
fuming  liquid  with  a  pungent  odor,  is 
stable  to  above  300°  C  but  is  highly 
reactive  with  water  yielding  phosphoric 
acid  emd  hydrogen  chloride.  It  is  used 
in  the  manufacture  of  plasticizers, 
hydraulic  fluids,  gasoline  additives,  fire 
retarding  agents,  and  in  the  manufacture 
of  alkyl  and  aryl  orthophosphate 
triesters. 

Information  regarding  exposure  of 
humans  to  phosphorus  oxychloride  are 
limited  to  qualitative  reports  that 
indicate  notable  dermal,  ocular, 
pharyngeal  and  pulmonary  irritation 
following  acute  and  subchronic 
(intermittent)  exposures.  Most  reports 
lacked  exposure  terms  although  one 
report  of  occupational  exposures 
iadicated  that  air  concentrations  of 
phosphorus  oxychloride  ranged  from 
1.6  to  11.2  ppm.  The  effects  often 
persisted  after  cessation  of  exposure, 
especially  in  those  individuals 
experiencing  more  severe  effects. 
Neither  odor  detection  data  nor  lethality 
data  are  available  for  humans. 

Quantitative  data  in  animals  are 
limited  to  reports  of  lethality.  These 
data  include  a  4-hour  LC50  for  rata  (44.4 
ppm)  and  guinea  pigs  (52.5  ppm),  and 
an  unverified  4-hour  LC50  of  32  ppm  for 
rats.  A  5-15  minute  exposure  of  rats  and 
guinea  pigs  to  0.96  ppm  phosphorus 
oxvchloride  was  noted  as  a  "threshold 


.  response"  in  a  Russian  report.  A  brief 
report  from  industry  indicated 
immediate  adverse  responses  (at  2 
minutes)  and  death  (18  minutes) 
following  exposure  to  a  very  high 
concentration  (25,462  ppm).  The 
available  studies  affirm  the  exfreme 
irritation  properties  of  phosphorus 
oxychloride,  although  the  exposures 
described  also  resulted  in  lethality.  No 
information  was  available  regarding 
reproductive/developmental  toxicity, 
genotoxicity,  or  carcinogenicity. 

There  are  no  definitive  data  regarding 
the  metabolism  or  precise  mechanism  of 
action  of  phosphorus  oxychloride 
toxicity.  Based  upon  the  limited  human 
and  animal  toxicity  data,  and  the 
chemical  properties  of  phosphorus 
oxychloride,  it  may  be  assumed  that  the 
primary  effect  involves  damage  to 
epithelial  tissue  and,  for  respiratory 
effects,  subsequent  pulmonary  edema. 
The  lethal  potency  of  phosphorus 
oxychloride,  however,  does  not  appear 
to  be  explained  simply  by  the  activity  of 
its  degradation  products  (phosphoric 
acid  and  hydrogen  chloride). 

In  the  absence  of  odor  detection  data 
and  quantitative  data  pertaining  to 
effects  consistent  with  AEGL-1 
definition,  AEGL-1  values  were  not 

developed- 

Exposure-response  data  pertaining  to 
AEGL-2  level  effects  were  unavailable 
and,  therefore  no  AEGL-2  values  were 
developed.  Because  of  the  lack  of 
exposure-response  data  for  any  effects, 
estimating  AEGL-2  values  by  a 
reduction  in  AEGL-3  values  was 
considered  tenuous  and  difficult  to 
justify. 

AEGL-3  values  were  developed  using 
an  estimate  of  the  lethality  threshold 


based  upon  the  4-hour  LCmi  of  48.4  ppm 
in  rats  that  was  reported  by  Weeks  et  al. 
(1964).  Although  exposure-response 
data  were  unavailable,  the  lethality 
threshold  was  estimated  a  one  third  of 
the  4-hour  LC50  (i.e.,  48.4  ppm/3  =  16.1 
ppm).  Due  to  uncertainties  regarding 
species  variability  in  the  lethal  response 
to  phosphorus  oxychloride  and  the  lack 
of  lethality  data  in  humans,  an  order-of- 
magnitude  uncertainty  adjustment  was 
applied  for  interspecies  variability. 
Contact  irritation  resulting  in  damage  to 
epithelial  tissue  appears  to  be  involved 
in  the  toxic  response  to  phosphorus 
oxychloride.  It  is  likely  that  this^ 
response  is  a  function  of  the  extreme 
reactivity  of  phosphorus  oxychloride 
with  tissues  (e.g.,  pulmonary 
epithelium)  and  not  likely  to  vary 
greatly  among  individuals.  The 
uncertainty  adjustment  for  intraspecies 
variability,  therefore,  was  limited  to  3. 
The  concenfration  exposure  time 
relationship  for  many  irritant  and 
systemically  acting  vapors  and  gases 
may  be  described  by  C"  x  t  =  k,  where 
the  exponent,  n,  ranges  from  0.8  to  3.5. 
In  the  absence  of  an  empirically  derived 
exponent  (n),  and  to  obtain  conser\'ative 
and  protective  AEGL  values,  temporal 
scaling  was  performed  using  n  =  3  when 
extrapolating  to  shorter  time  points  and 
n  =  1  when  exfrapolating  to  longer  time 
points  using  the  C'^^  x  t  =  k  equation. 

The  range  of  interspecies  variability 
remains  uncertain  due  to  limited  animal 
data  and  the  absence  of  quantitative 
exposure-response  data  for  humans.  The 
absence  of  exposure-response  data  for 
non-lethal  effects  in  animals  or  humans 
is  a  significant  data  deficiency. 

The  proposed  AEGL  values  are  listed 
in  Table  9  of  this  unit. 


TABLE  9.— Summary  of  Proposed  AEGL  Values  for  Phosphorus  Oxychloride 


Classification 

10-minutes 

30-minutes 

1-hour 

■    4-hours 

8-hours 

Endpoint  (Reference) 

AEGL-1  (NondisatJIing) 

NR 

NR 

NR 

NR 

NR 

Data  unavailable  for  develop- 
ment 

AEGL-2  (Disabling) 

NR 

NR 

NR 

NR 

NR 

Data  unavailable  for  develop- 
ment 

AEGL-3  (Lethal) 

1.1  ppm 
(6.9  mg/m3) 

1.1  ppm 
(6.9  mg/m3) 

. 

0.85  ppm 
(5.3  mg/m3) 

0.54  ppm 
(3.4  mg/m3) 

0.27  ppm 

(1.7mg/m3) 

Weeks  et  al ,  (1964).  Estimate  of 
lethality  threshold  in  rats  (16.1 
ppm)  based  upon  3-told  re- 
duction in  4-hour  LCvi  of  48.4 
ppm. 

NR:  Not  recommended.  Numeric  values  for  AEGL-1  and  AEGL-2  are  not  recommended  due  to  the  lack  of  available  data  Absence  of  AEGL-1 
and  AEGL-2  values  does  not  imply  that  exposure  below  the  AEGL-3  is  without  effect. 


ii.  References.  Weeks,  M.H.; 
Mussleman,  N.P.;  Yevich,  P.P.; 
Jacobson,  K.H.;  and  Oberst,  F.W.  1964. 
Acute  vapor  toxicity  of  phosphorus 
oxychloride,  phosphorus  trichloride  and 


methyl  phosphonic  dichloride. 
Industrial  Hygiene  Journal.  25:470-475. 

9.  Phosphorus  trichloride — i. 
Description.  Phosphorus  trichloride 
(CAS  No.  007719-12-2)  is  a  colorless, 
clear  fuming  liquid  with  a  pungent. 


irritating  odor.  In  the  presence  of  water, 
the  chemical  decomposes  rapidly  in  a 
highly  exothermic  reaction  to 
phosphonic  acid,  hydrogen  chloride, 
and  pyrophosphonic  acids. 
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empirically  derived  exponent  (n).  and'to 
obtain  conservative  and  protective 
AEGL  values,  temporal  scaling  was 
performed  using  n  =  3  when 
extrapolating  to  shorter  time  points  and 
n  =  1  when  extrapolating  to  longer  time 
points  using  the  C"  x  t  =  k  equation.  For 
10-minute  AEGL-3  values  were  set  at 
equivalence  to  the  30-minute  values  due 
to  uncertainties  in  extrapolating  from 
the  experimental  exposure  durations  of 
4  hours  and  greater. 

Quantitative  data  consistent  with 
AEGL-1  effects  were  unavailable. 
Occupational  exposures  of  humans  to 
1.8-3.6  ppm  for  2-6  hours  and  exposure 
of  rats  to  3.4  ppm  for  6  hours/day,  5 
days/week  for  4  weeks  were  without 
notable  effect.  These  data  can  be 
considered  a  NOAEL  for  AEGL-1  effects. 
Because  they  were  derived  from 
controlled  experiments,  the  AEGL-1 
values  were  based  upon  the  Hazleton 
Laboratories  (1983)  report.  These  data  as 
well  as  the  AEGL-1  values  are  supported 
by  the  human  experience  data  repoi;te(J 
by  Sassi  (1952).  The  interspecies 
uncertainty  factor  was  limited  to  3 
because  of  the  concordance  of  the 
animal  data  with  the  human  experience 
and  because  the  most  sensitive  species 
tested  (guinea  pig)  was  only  about  2-fold 
more  sensitive.  The  intraspecies 
uncertainty  factor  was  limited  to  3 
because  primarj'  effects  of  phosphorus 
trichloride  (irritation  and  subsequent 
tissue  damage)  appear  to  be  due,  in  part, 
to  hydrogen  chloride  and  phosphonic 
acid  resulting  from  chemical 
dissociation.  Additional  reduction  of 
the  AEGL-1  values  would  be 
inconsistent  with  available  human  and 
animal  data  . 

Information  consistent  with  AEGL-2 
effects  were  limited  to  an  occupational 
exposure  report  and  a  multiple  exposure 
study  with  rats.  For  occupational 
exposures,  there  was  notable  irritation 
following  2-6  hours  of  exposure  to 
approximately  14-27  ppm  phosphorus 


trichloride  and  more  severe  but 
reversible  irritation  following  exposures 
of  1-8  weeks.  Report«  providing 
qualitative  information  but  no  exposure 
terms  affirmed  the  potential  for 
^jwpiratory  tract  irritation  following 
acute  exposures  to  phosphorus 
trichloride.  Data  for  rats  showed  upper 
respiratory  tract  involvement  following 
multiple  exposures  over  4  weeks  to  11 
ppm  but  not  to  3.4  ppm  (Hazleton 
Laboratories,  1983).  For  development  of 
AEGL-2  values,  the  11  ppm  exposure  in 
rats  was  considered  a  NOAEL  for  AEGL- 
2  effects.  Ujicertainty  factor  application 
was  the  same  as  for  the  AEGL-1  tier. 

AEGL-3  values  were  developed  based 
upon  a  3-fold  reduction  of  the  4-hour 
LCso  (Weeks  et  al.,  1964)  as  an  estimate 
of  the  lethality  threshold  (50.1  ppm/3  = 
16.7  ppm).  A  total  uncertainty  factor 
adjustment  of  10  was  used  to  develop 
the  AEGL-3  values.  Animal  data 
indicated  some  variability  in  the  toxic 
response  to  phosphorus  trichloride  with 
guinea  pigs  being  the  more  sensitive 
among  the  species  tested.  Therefore, 
uncertainty  adjustment  regarding 
interspecies  Vcuiability  was  limited  to  3. 
To  account  for  intraspecies  variability,  a 
factor  of  3  was  applied.  The  uncertainty 
of  intraspecies  variability  was  limited  to 
3  because  primary  effects  of  phosphorus 
trichloride  (irritation  and  subsequent 
tissue  damage)  appear  to  be  due,  in  part, 
to  hydrogen  chloride  and  phosphonic 
acid  resulting  from  chemical 
dissociation.  The  total  uncertainty  factor 
of  10  may  be  justified  by  human 
exposure  data  showing  that  repeated  2 
to  6-hour  exposures  of  up  to  27  ppm 
were  without  life-threatening 
consequences.  Furthermore,  the  results 
of  the  Hazleton  Laboratories  (1983) 
study  showed  no  fatalities  in  rats 
following  multiple  6-hoifr  exposures  to 
11  ppm. 

The  proposed  AEGL  values  are  listed 
in  Table  10  of  this  unit. 


Table  10.— Summary  of  Proposed  AEGL  Values  for  Phosphorus  Trichloride 


1 0-minutes 


30-wiinutes 


0.78  ppm 


2.5  ppm 


0.78  \)| 


»pm 


2.5  ppm 


1  -tiour 


0.62  ppm 


2.0  ppm 


4-hours 


0.39  ppm 


1 .3  ppm 


8-hours 


0.26  ppm 


Endpoint  (Reference) 


0.83  ppm 


NOAEL  of  3.4  ppm  in  rats  ex- 
posed 6  hours/day,  5  days/ 
week  for  4  weeks  (Hazleton 
Laboratories,  1983) 


NOAEL  for  AEGL-2  tier  effects; 
based  upon  respiratory  tract 
tiistopatfiology  in  rats  exposed 
6  hours/day,  5  days/week  for 
4  weeks  (Hazleton  Labora- 
tories, 1983) 
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TABLE  10.— Summary  of  Proposed  AEGL  Values  for  Phosphorus  Trichloride— Continued 


Classification  . 


AEGL-3  (Lethal) 


10-minufes 


7.0  ppm 


30-minutes 


7.0  ppm 


1-hour 


5.6  ppm 


4-hours 


3.5  ppm 


8-hours 


1 .8  ppm 


Endpoint  (Reference) 


Estimated  lethality  threshold 
based  upon  3-fold  reduction  of 
guinea  pig  4-hour  LCv)  (50.1 
ppm/3  =  16.7  ppm)  (Weeks  et 
al,  1964)« 


aSased  upon  animal  data,  lethality  may  be  delayed. 


ii.  References,  a.  Hazleton 
Laboratories.  1983.  Sub>»Gi^te  inhalation 
toxicity  study  in  rats —  phosphorus 
trichloride.  Final  Report.  Project  No. 
241-141.  Hazleton  Laboratories 
America,  Inc.  Unpublished. 

b.  Weeks,  M.H.;  Mussleman,  N.P.; 
Yevich,  P.P.;  Jacobson,  K.H.;  and  Oberst, 
F.W.  1964.  Acute  vapor  toxicity  of 
phosphorus  oxychloride,  phosphorus 
trichloride  and  methyl  phosphonic 
dichloride.  American  Industrial  Hygiene 
Journal.  25:470-475. 

10.  Xylenes— i.  Description.  Xylene  is 
found  in  a  number  of  consumer 
products,  including  solvents,  paints,  or 
coatings,  and  as  a  blend  in  gasoline. 
Mixed  xylenes  are  comprised  of  3 
isomers:  M-xylene,  o-xylene,  and  p- 
xylene,  with  the  m-isomer 
predominating.  Ethyl  benzene  is  also 
present  in  the  technical  product 
formulation.  Absorbed  xylene  is  rapidly 
metabolized  and  is  excreted  almost 
exclusively  in  the  urine  as 
methylhippuric  acid  isomers  in  humans 
and  as  methylhippuric  acid  isomers  and 
toluic  acid  glucuronides  in  animals.  In 
both  humans  and  animals,  xylene 
causes  irritation  and  effects  the  central 
nervous  system  following  acute 
inhalation  exposure.  No  consistent 
developmental  or  reproductive  effects 
were  observed  in  the  studies  found  in 
the  available  literature.  Commercial 
xylene  and  all  3  isomers  have  generally 
tested  negative  for  genotoxicity.  Xylenes 
are  currently  not  classifiable  as  to  its 
carcinogenicity  by  the  International 
Agency  on  Research  for  Cancer  (lARC) 
or  the  EPA  because  of  inadequate 
evidence. 

The  AEGL-1  is  based  upon  slight  eye 
irritation  noted  during  a  30-minute 
exposure  to  400  ppm  mixed  xylenes 
(Hastings  et  al.,  1986).  An  interspecies 
uncertainty  factor  was  not  applied 
because  the  key  study  used  human  data. 
An  intraspecies  uncertainty  factor  of  3 
was  applied  because  the  toxic  effect 
(slight  irritation)  was  less  severe  than 
that  defined  for  the  AEGL-1  tier  (notable 
discomfort).  The  resulting  value  of  130 
ppm  is  supported  by  several  other 
studies,  including:  A  150  ppm  p-xylene 
exposure  resulting  in  eye  irritation  in  a 
contact  lens  wearer  (Hake  et  al.,  1981); 


a  15-minute  exposure  to  230  ppm  mixed 
xylenes  resulting  in  mild  eye  irritation 
and  dizziness  in  one  individual;  and  a 
3-hour  exposure  to  200  ppm  m-  or  p- 
xylene  (Ogata  et  al.,  1970),  a  4-hour 
exposure  to  200  ppm  m-xylene 
(Savolaintn  et  al.,  1981),  and  a  5.5  hour 
exposure  to  200  ppm  m-xylene  (Laine  et 
al.,  1993)  all  representing  no-effect 
levels. 

The  AEGL-2  is  based  upon  poor 
coordination  resulting  when  rats  were 
exposed  to  1,300  ppm  mixed  xylenes  for 
4  hours  (Carpenter  et  al.,  1975).  This 
concentration  represents  the  threshold 
for  reversible  equilibrium  disturbances. 
This  concentration  and  endpoint  are 
consistent  with  the  preponderance  of 
available  data  for  4-hour  exposures  in 
rats:  The  ECso  for  decreased  rotarod 
performance  was  1982  ppm  (Korsak  et 
al.,  1993);  the  minimum  narcotic 
concentrations  for  m-,  o-,  and  p-xylene 
ranged  from  1,940-2,180  ppm  (Molnar 
et  al.,  1986);  and  exposure  to  1,600  ppm 
p-xylene  resulted  in  hyperactivity,  fine 
tremor,  and  unsteadiness  (Bushnell, 
1989),  induced  flavor  aversion 
(Bushnell  and  Peele.  1988),  and  caused 
changes  in  the  flash  evoked  potential 
suggestive  of  increased  arousal  (Dyer  et 
al.,  1988).  In  dogs,  exposure  to  1,200 
ppm  for  4  hours  represented  a  threshold 
for  eye  irritation  (Carpenter  et  al..  1975). 
An  interspecies  uncertainty  factor  of  1 
was  applied  because  rats  receive  a 
greater  systemic  dose  of  inhaled  xylene 
as  compared  to  humans.  An  intraspecies 
uncertainty  factor  of  3  was  applied 
because  the  minimum  alveolar 
concentration  (MAC)  for  volatile 
anesthetics  should  not  vary  by  more 
than  a  factor  of  2-3-fold  among  humans. 
A  3-fold  factor  is  also  adequate  to 
account  for  moderate  physical  activity 
during  exposure,  which  would  result  in 
greater  uptake  of  the  chemical. 

The  AEGL-3  derivation  is  based  upon 
prostration  occurring  in  all  10  rats 
exposed  for  4  hours  to  2,800  ppm  mixed 
xylenes,  with  recovery  occurring  within 
1  hour  t>f  exposure  (Carpenter  et  al. , 
1975).  Although  coordination  initially 
remained  poor,  it  returned  to  normal  the 
following  day.  This  concentration  also 
represents  a  no-effect  level  for  lethality. 
An  interspecies  uncertainty  factor  of  1 


was  applied  because  rats  receive  a 
greater  systemic  dose  of  inhaled  xylene 
as  compared  to  humans.  An  intraspecies 
uncertainty  factor  of  3  was  applied 
because  the  MAC  for  volatile  anesthetics 
should  not  vary  by  more  than  a  factor 
of  2-3-fold  among  humans.  A  3-fold 
factor  is  also  adequate  to  account  for 
moderate  physical  activity  during 
exposure,  which  would  result  in  greater 
uptake  of  the  chemical. 

The  two  primary  effects  of  concern  for 
xylene  are  those  of  irritation  and  central 
nervous  system  effects.  Irritation  is 
considered  a  threshold  effect  and 
therefore  should  not  vary  over  time.  The 
AEGL-1  value  based  on  irritation  is 
therefore  not  scaled  across  time,  but 
rather  the  threshold  value  is  applied  to 
all  times. 

Data  indicate  tliat  once  steady  state  is 
reached,  concentration,  not  duration,  is 
the  prime  determinant  in  xylene- 
induced  central  nervous  system  toxicity. 
Pharmacokinetic  modeling  in  both 
humans  and  rats  indicate  that  venous 
blood  concentrations  rapidly  increase 
during  the  first  15  minutes  of  exposure, 
followed  by  minimal  increases  in  blood 
concentrations  with  continuing 
exposure  (i.e.,  increases  follow  a 
hvperbolic  curve).  Likewise,  available 
human  data  indicate  that  once  the 
initial  increase  in  blood  xylene 
concentration  is  reached,  blood 
concentrations  level  off  with  increasing 
exposure  duration.  Conversely, 
available  human  and  animal  data 
demonstrate  that  increasing  exposure 
concentrations  correlate  with  increases 
in  venous  blood  xylene  concentrations. 
Therefore,  the  AEGL  2-  and  -3  values  are 
set  equal  across  time  once  steady  state 
is  approached  (starting  at  approximately 

1  hour),  while  pharmacokinetic 
modeling  was  used  to  extrapolate  to 
exposure  durations  of  10-  and  30- 
minutes. 

The  AEGL  values  should  be  protective 
of  human  health.  The  AEGL-1  values  are 
consistent  with  other  human  studies', 
and  represent  a  value  consistent  with 
exposure  concentrations  that  might 
result  in  mild  eye  irritation.  The  AEGL- 

2  levels  are  protective,  especially  when 
considering  numerous  human  studies 
investigating  the  effects  of  exposure  to 
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200 ppm  xylme  with  20-ininute peak 
exposures  to  400  ppm,  in  some  cases 
additionally  pomljining  peak  exposures 
with  physica  I  exercise  resulting  in 
greater  uptake  of  the  chemical,  and 
finding  only  minimal  central  nervous 
system  effects.  The  difficultly  in 
defining  an  /  EGL-2  level  for  xylene 
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comes  fi-om  its  "all-or-nothing" 
continuum  of  toxicity:  Toxicity  ranges 
from  mild  irritation  to  narcosis,  with 
little  happening  in  between.  The  AEGL- 
3  levels  represent  the  threshold  for 
narcosis,  and  are  protective  as 
supported  by  human  data  demonsfrating 
that  exposure  to  690  ppm  for  15  minutes 


resulted  in  lightheadedness/dizziness 
and  a  30  minute  exposure  to  700  ppm 
resulted  in  nausea,  vomiting,  dizziness, 
or  vertigo. 

The  proposed  AEGL  values  are-listed 
in  Table  11  of  this  unit. 


Table  11.— Summary  of  Proposed  AEGL  Values  for  Xylenes  [ppm  (mg/m3)] 
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130 
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30-minutes 


990 

(4,300) 


2.100 
(9,100) 
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(560) 


1  -hour 
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(2,100) 
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Endpoint  (Reference) 
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930 
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Eye  irritation  in  human  volun- 
teers exposed  to  400  ppm 
mixed  xylenes  for  30  minutes 
(Hastings  et  al.,  1986) 


Rats  exposed  to  1,300  ppm 
mixed  xylenes  for  4  hours  ex- 
hibited poor  coordination  (Car- 
penter et  al.,  1975) 


Rats  exposed  to  2,800  ppm  for 
4  hours  exhibited  prostration 
followed  by  a  full  recovery 
(Carpenter  etal.,  1975) 
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Jedrychowski,  R.  1993.  Effects  of  acute 
combined  exposure  ttJ — n-butyl  alcohol 
and  m-xylene.  Polish  Journal  of 
Occupational  Medicine  and 
En  vironmen  tal  Health  .6:35-41. 

h.  Laine,  A.;  Savolainen,  K.;  and 
Riihimaki,  V.,  et  al.  1993.  Acute  effects 
of  m-xylene  inhalation  onbody  sway, 
reaction  times,  and  sleep  in  man. 
International  Archives  of  Occupational 
and  Environmental  Health.  65:179-188. 

i.  Molnar.  J.;  Paksy,  K.A.;and  Naray, 
M.  1986.  Changes  in  the  rat's  motor 
behavior  during  4-hour  inhalation 
exposure  to  prenarcotic  concentrations 
of  benzene  and  its  derivatives.  Acta 
Physiologica  Hungarica.  67:349-354. 

j.  Ogata,  M.;  Tomokuni.  K.;  and 
Takatsuka,  Y.  1970.  Urinary  excretion  of 
hippuric  acid  and  m-  or  p- 
methylhippuric  acid  in  the  urine  of 
persons  exposed  to  vapours  of  toluene 
and  m-  or  p-xylene  as  a  test  of  exposure. 
British  Journal  of  Industrial  Medicine. 
27:43-50. 

k.  Savolainen.  K.;  Riihimaki,  V.; 
Laine,  A.;  and  Kekoni,  J.  1981.  Short- 
term  exposure  of  human  subjects  to  m- 
xylene  and  1.1,1-trichloroethane. 
International  Archives  of  Occupational 
Environmental  Health.' 49:89-98. 

IV.  Next  Steps 

The  NAC/AEGL  Committee  plans  to 
publish  "Proposed"  AEGL  values  for 
five-exposure  periods  for  other 
chemicals  on  the  priority  list  of  85  in 
groups  of  approximately  10  to  20 
chemicals  in  future  Federal  Register 
notices  during  the  calendar  year  2003. 


The  NAC/AEGL  Committee  will 
review  and  consider  all  public 
comments  received  on  this  notice,  with 
revisions  to  the  "Proposed"  AEGL 
values  as  appropriate.  The  resulting 
AEGL  values  will  be  established  as 
"hiterim"  AEGLs  and  will  be  forwarded 
to  the  National  Research  Council. 
National  Academy  of  Sciences  (NRC/ 
NAS),  for  review  and  comment.  The 
"Final"  AEGLs  will  be  published  under 
the  auspices  of  the  NRC/NAS  following 
concurrence  on  the  values  and  the 
scientific  rationale  used  in  their 
development. 

List  of  Subjects 

Environmental  protection.  Hazardous 
chemicals.  Worker  protection. 

Dated:  July  7,  2003. 

Susan  B.  Hazen, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

[PR  Doc.  03-18306  Filed  7-17-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7530-1] 

Notice  of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Sand  Creek 
Superfund  Site 

agency:  Environmental  Protection 

Agency  (EPA-). 

action:  Notice;  request  for  public 

comment. 

Notification  is  hereby  given  that  a 
Proposed  Prospective  Purchaser 
Agreement  (PPA)  associated  with  the 
Sand  Creek  Superfund  Site  located  in 
Commerce  City.  Colorado  was  executed 
by  the  United  States  Department  of 
Justice  on  June  3.  2003.  This  Agreement 
is  subject  to  final  approval  after  the 
comment  period.  The  Prospective 
Purchaser  Agreement  would  resolve 
certain  potential  EPA  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA). 
against  NDSC.  LLC,  the  prospective 
purchaser  (the  purchaser).  The 
settlement  would  require  the  purchaser 
to  provide  EPA  and  the  State  of 
Colorado  an  irrevocable  right  of  access, 
cash  payments  to  EPA  (90%)  and  the 
.  State  of  Colorado  (10%)  in  the  total 
amount  of  S290.000.00.  and  the  grant  of 
an  environmental  covenant,  under 
Colorado  la\Y,  that  will  place  land  use 
controls  on  the  purchased  properties 
consistent  with  the  response  actions 
conducted  by  EPA  and  the  State  of 
Colorado  on  these  properties.  The 
purchasers  will  use  the  Site  property  in 
conjunction  with  their  landscaping 
business  operations. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Superfund  Records 
Center  at  the  U.S.  Environmental 
Protection  Agency,  Region  VIII.  999 
18th  Street.  Denver.  Colorado.  80202. 

Availability:  The  proposed  agreement 
is  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street.  Denver, 
Colorado,  80202.  A  copy  of  the 
proposed  Agreement  may  be  obtained 
from  Maureen  O'Reilly,  Enforcement 
Specialist,  U.S.  Environmental 


Protection  Agency,  Region  VIH,  999 
18th  Street,  Suite  300,  ENF-T,  Denver, 
Colorado,  80202.  Comments  should  be 
sent  to  Maureen  O'Reilly  at  the  address 
above  and  should  reference  the  "Sand 
Creek  Superfund  Site  Prospective 
Purchaser  Agreement,  EPA  Docket  No. 
CERCLA-08-2003-0008  ■ ' . 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sisk,  Enforcement  Attorney, 
U.S.  Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
ENF-L,  Denver,  Colorado.  80202,  (303) 
312-6638. 

Dated:  June  27.  2003. 

It  is  so  agreed: 
Robert  E.  Roberts. 

Regional  Administrator.  U.S.  Environmental 
Protection  Agency  Region  8.  j 

(FR  Doc.  03-18159  Filed  7-17-03;  8:45  am] 

BILLING  CODE  656a-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7529-8] 

Proposed  CERCLA  Section  122(hK1) 
Administrative  Agreement  for 
Recovery  of  Response  Costs  for  the 
Radiation  Technology,  Inc.  Superfund 
Site,  Rockaway  Township,  Morris 
County,  NJ 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i).  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  ("EPA").  Region  II.  of  a 
proposed  administrative  agreement 
pursuant  to  section  122(h)  of  CERCLA. 
42  U.S.C.  9622(h),  for  recovery  of 
response  costs  concerning  the  Radiation 
Technology.  Inc.  Superfund  Site 
("Site")  located  in  Rockaway  Township, 
Morris  County.  New  Jersey.  The 
settlement  requires  the  settling  parties, 
Sterigenics  East  Corporation  and  Ion 
Beam  Applications,  Inc.,  the  current 
lessees  of  a  15-acre  parcel  of  property 
located  on  the  approximately  280-acre 
Site,  to  pay  $200,000  in  reimbursement 
of  EPA's  response  costs  at  the  Site.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
sections  106  and  107(a)  of  CERCLA,  42 
U.S.C.  9606  and  9607(a),  in  exchange  for 
settling  parties'  payment  of  monies.  For 
Airty  (30)  days  following  the  date  of 
publication  of  this  notice.  EPA  will 


receive  written  comments  relating  to  the 
settlement. 

EPA  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  that  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  EPA's  response 
to  any  comments  received  will  be 
available  for  public  inspection  at  EPA 
Region  II.  290  Broadway.  New  York. 
New  York  10007-1866. 
DATES:  Comments  must  be  submitted  on 
or  before  August  18,  2003. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
Region  II  offices  at  290  Broadwav,  New 
York.  New  York  10007-1866. 

Comments  should  reference  the 
Radiation  Technology.  Inc.  Superfund 
Site  located  in  Rockaway  Township, 
Morris  County.  New  Jersey,  Index  No. 
CERCLA  02-2003-2006.  to  request  a 
copy  of  the  proposed  settlement 
agreement,  please  contact  the  individual 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  M.  Zizila.  Assistant  Regional 
Counsel,  New  Jersey  Superfund  Branch. 
Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  17th 
Floor,  290  Broadwav.  New  York.  New 
York  10007-1866.  Telephone:  (212) 
637-3135.    . 

Dated:  luly  9.  2003. 
William  McCabe. 

Acting  Director.  Emergency  (r  Remedial 
Response  Division. 

(FR  Doc.  03-18158  Filed  7-17-03:  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0035:  FRL-7319-1] 

Approval  of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-03-0004.  The  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
July  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
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Acting  Director. 
Assistance  Division 
Offce  of  Pollution  Prevention 
invironmental  Protection 
Pennsylvania  Ave.,  NW., 
DC  20460-0001;  telephone 
:  (20^)  554-1404;  e-mail  address: 


120) 


Cunninghan 

Environmenlal 

(7408M), 

and  Toxics 

Agency. 1 

Washington 

number: 

TSCA  -Hotliiie@epa 

For  techni  :al 
Virginia  Lee. 
(7405M).  Off 
and  Toxics 
Agency.  120(i 
Washington 
number:  (20^) 
Lee.Virginia 
SUPPLEMENT AhY 


.     gov. 

information  contact: 
Chemical  Control  Division 
ce  of  Pollution  Prevention 
environmental  Protection 
Pennsylvania  Ave.,  NW., 
DC  20460-0001;  telephone 
564-0883;  e-mail  address: 
^e  pa. gov. 

INFORMATION: 


I.  General  In  ormation 
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submitted  the  TME  to 
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public  in  general.  Since 
may  also  be  interested,  the 
attempted  to  describe  all 
entities  that  may  be  affected 
If  you  have  any  questions 
applicability  of  this  action 
entity,  consult  the 
listed  under  FOR 
INFORMATION  CONTACT. 
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to  a  particulaj 
technical 
FURTHER 


lie 


n3t  i 


pen  on 


B.  How  Can  I 
Document  an 
Information? 


E'A 


-2003-C035 


1.  Docket. 
official  public 
under  docket 
OPPT- 

docket  consist 
specifically 
any  public 
other  inform 
Although  a 
the  public 
Confidential 
or  other  inforii 
restricted  by 
docket  is  the 
is  available  foi 
EPA  Docket 
Room.  EPA 
Ave..  NW. 
Docket  Center 
4:30  p.m. 
excluding  lega 
Docket  Center 
number  is  (20^ ) 
telephone  nun 
which  is  located 
is  (202)  566-0 
2.  Electronic 
this  Federal 
electronically 
under  the  " 
http://www.ep(  r 
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ret  Copies  of  this 
Other  Related 


has  established  an 
docket  for  this  action 
dentification  (ID)  number 
.  The  official  public 
of  the  documents 
re  erenced  in  this  action, 
coi  nments  received,  and 
apon  related  to  this  action, 
of  the  official  docket, 
doc  ket  does  not  include 
business  Information  (CBI) 
ation  whose  disclosure  is 
s  atute.  The  official  public 
illection  of  materials  that 
public  viewing  at  the 
Center.  Rm.  Bl02-Reading 

1301  Constitution 
W^hington,  DC.  The  EPA 

is  open  from  8:30  a.m.  to 
Monday  through  Fridav, 
holidays.  The  EPA 
heading  Room  telephone 

566-1744  and  the 
ber  for  the  OPPT  Docket, 
in  EPA  Docket  Center. 
80. 

access.  You  may  access 
ter  document 
ough  the  EPA  Internet 
Fe(Jeral  Register"  listings  at 
■gov/fedrgstr/. 


R(  giste 

Ihrc 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
jBystem,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  and  40  CFR 
720.38  authorizes  EPA  to  exempt 
persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  fqr  test 
marketing  purposes,  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

III.  What  Action  is  the  Agency  Taking? 

EPA  approves  the  above-referenced 
TME.  EPA  has  determined  that  test 
marketing  the  new  chemical  substance, 
under  the  conditions  set  out  in  the  TME 
application  and  in  this  notice,  will  not 
present  any  unreasonable  risk  of  injury 
to  health  or  the  environment. 

IV.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  time  period, 
production  volume,  number  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  also  be  met. 

TME-03-0004. 

Date  of  Receipt:  June  2,  2003. 

Notice  of  Receipt:  June  25,  2003 
(Volume  68  FR  37820)  (FRL-7315-1). 

Applicant:  PPG  Industries,  Inc. 

Chemical:  Urethane  acrylate. 

Use:  Component  of  photoresist 
coating.  - 

Production  Volume:  40,104  kg/yr. 

Number  of  Customers:  One. 


Test  Marketing  Period:  365  days, 
commencing  on  first  day  of  commercial 
manufacture. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA; 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacfiue. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

V.  What  was  EPA's  Risk  Assessment  for 
this  TME? 

EPA  identified  no  significant  health 
or  environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

VI.  Can  EPA  Change  Its  Decision  on  this 
TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions,  s 

Dated:  [uly  9.  2003. 
Linda  Gerber, 

Cliief,  Mew  Chemicals  Prenotice  Management 
Branch,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  03-18305  Filed  7-17-03;  8:45  am] 

BILLING  CODE  6560-50-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225^.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
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considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  iji  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
1, 2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Daniel  A.  Hamann,  Omaha,  ' 
Nebraska;  Esther  Hamaim  Brabec, 
Omaha,  Nebraska;  and  Julie  Hamann 
Bunderson,  Elkhorn,  Nebraska,  both 
acting  in  concert  and  each  individually 
to  acquire  voting  shares  of  Great 
Western  Bancorporation,  Inc.,  Omaha, 
Nebraska,  and  thereby  indirectly  acquire 
voting  shares  of  Great  Western  Bank, 
Watertown,  South  Dakota,  and  Great 
Western  Bank,  Clive,  Iowa. 

2.  Harry  S.  Coin,  Moline,  Illinois;  to 
acquire  voting  shares  of  Ambank 
Holdings,  Inc.,  Rock  Island,  Illinois,  and 
thereby  indirectly  acquire  voting  shares 
of  American  Bank  and  Trust  Company, 
National  Association,  Davenport,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )uly  14.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board.  ' 

[FR  Doc.  03-18215  Filed  7-17-03;  8:45  am] 

BILLING  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
4.  2003. 


A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Farbod  S.  Zohouri,  Flowery  Branch, 
Georgia;  to  acquire  voting  shares  of 
Texico  Bancshares  Corporation,  Texico, 
Illinois,  and  thereby  indirectly  acquire 
Texico  State  Bank,  Texico,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )uly  15.  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  03-18320  Filed  7-17-03;  8:45  am] 

BILLING  CODE  621 0-01 -S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
,as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wvvrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  11, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 


1 .  East  Dubuque  Bancshares,  Inc., 
Dubuque,  Iowa;  to  become  a  bank 
holding  company  when  its  subsidiary, 
East  Dubuque  Savings  Bank,  East 
Dubuque,  Illinois,  converts  from  a 
federal  savings  bank  to  a  state  chartered 
bank. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger.  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Heritage  Oaks  Bancorp.  Paso 
Robles,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Hacienda 
Bank,  Santa  Maria,  California, 

Board  of  Governors  of  the  Federal  Reserve 
System.  luly  14,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
iFR  Doc.  03-18214  Filed  7-17-03;  8:45  am] 

BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reser\'e  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of  - 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  13,  2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
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ve.  -t 


President)  92  i 
City,  Missour 

1.  Southw 
Oklahoma;  to 
voting  shares 
Wichita.  Kan^s 
thereby  engag  9 
association 
225.28(b)(4) 

Board  of  Gov 
System.  July  15 

Robert  deV.  Fri^rson 

Deputy  Secretai  y 
[FR  Doc:.03-18:! 

BILLING  CODE  621*-01 
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Grand  Avenue,  Kansas 
64198-0001: 
Bancorp.  Inc..  Stillwater, 
acquire  100  percent  of  the 
of  SNB  Bank  of  Wichita, 
(in  organization),  and 
in  operating  a  savings 
plu-suant  to  section 
'  Regulation  Y. 

mors  of  the  Federal  Reserve 
2003. 


of  the  Board. 

9  Filed  7-17-03;  8:45  am] 
S 


DFPARTMENT  OF  HEALTH  AND 
HUMAN  SERNilCES 

Centers  for  Disease  Control  and 
Prevention 

(30Day-52-03] 

Proposed  Dati  Collections  Submitted 
for  Public  Coriiment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CI  C)  publishes  a  list  of 
information  cc  lection  requests  under 
reviews  by  the  ( )ffice  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Rec  uction  Act  (44  U.S.C. 
Chapter  35).  T  i  request  a  copy  of  these 
requests,  call  t  le  CDC  Reports  Clearance 


Officer  at  (404 


OMB  approval 
the  data  collect 


Questionnaire  Reiou 
Questionnaire  Teli  jphone 
Email  Verification 
Telephone  verific^ion 


498-1210.  Send  written 


comments  to  C  DC.  Desk  Officer,  Human 
Resources  an'^  '-'ousing  Branch,  New 
Executive  Oflu  e  building.  Room  10235, 
Washington,  D  :  20503  or  by  fax  to  (202) 
395-6974.  Wrilten  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Pit  ject:  Resources  and 
Services  Databi  se  on  CDC  National 
Prevention  Infc  rmation  Network  (OMB 
Control  No.  09;  0-0255)— Reinstatement 
with  change— r  lational  Center  for  HIV, 
STD,  and  TB  Pievention  (NCHSTP), 
Centers  for  Dist  ase  Control  and 
Prevention  (CD  :).  CDC  is  requesting 

o  reinstate,  with  change, 
on  for  the  Resources  euid 


Services  Databi  se  for  the  CDC  National 


Prevention  Information  Network 
(formerly  known  as  the  National  AIDS 
Clearinghouse).  This  request  is  for  a 
three-year  reinstatement  of  clearance. 

NCflSTP  has  the  primary 
responsibility  within  the  CDC  and  the 
U.S.  Public  Health  Service  for  the 
prevention  and  control  of  HFV  infection, 
sexually  transmitted  diseases  (STDs), 
and  tuberculosis  (TB),  including 
community-based  HIV  prevention 
activities  and  syphilis  and  TB 
elimination  programs.  To  support 
NCHSTP's  mission  and  to  link 
Americans  to  prevention,  education, 
and  care  services,  the  CDC  National 
Prevention  Information  Network  (NPIN) 
serves  as  the  U.S.  reference,  referral,  and 
distribution  service  for  information  on 
HIV/ AIDS,  STDs,  and  TB.  NPIN  is  a 
critical  member  of  the  network  of 
government  agencies,  community 
organizations,  businesses,  health 
professionals,  educators,  and  human 
services  providers  that  educate  the 
American  public  about  the  grave  threat 
to  public  health  posed  by  HIV/ AIDS, 
STDs,  and  TB,  and  provides  services  for 
persons  infected  with  human 
immunodeficiency  virus  (HIV). 
Established  in  1988,  the  NPIN 
Resources  and  Services  Database 
contains  entries  on  approximately 
19,000  organizations  and  is  the  most 
comprehensive  listing  of  HIV/ AIDS. 
STD  and  TB  resources  and  services 
available  throughout  the  country.  This 
database  describes  national,  state  and 
local  organizations  that  provide  services 
related  to  HIV/ AIDS,  STDs,  and  TB  such 
as  counseling  and  testing,  prevention, 
education  and  support  services.  The 
NPIN  reference  staff  rely  on  the 
Resources  and  Services  Database  to 
respond  to  nearly  63,000  requests  each 
year  for  information  or  referred  from 
community  based  organizations,  state 
and  local  health  departments,  and 
health  professionals  working  in  HIV/ 
AIDS.  STD  and  TB  prevention.  The  CDC 
National  AIDS  and  STD  Hotline  staff 
also  use  the  NPIN  Resources  and 
Services  Database  to  refer  approximately 
one  million  callers  yearly  to  local 


programs  for  information,  services,  and 
treatment.  The  American  public  can 
also  access  the  NPIN  Resources  and 
Services  database  through  the  NPIN 
Web  site.  More  than  12  million  visits  by 
the  public  to  the  Web  site  are  recorded 
annually. 

To  accomplish  CDC's  goal  of 
continuing  efforts  to  maintain  an  up-to- 
date,  comprehensive  database,  NPIN 
plans  each  year  to  add  100  newly 
identified  organizations  and  to  verify 
those  organizations  currently  described 
in  the  NPIN  Resources  and  Services 
Database  each  year.  NPIN  staff  learn 
about  new  organizations  through 
exhibiting  at  health  and  professional 
meetings,  searching  the  Internet,  and 
perusing  newsletter  announcements  and 
press  releases.  Once  a  new  organization 
is  identified  as  providing  HIV/AIDS, 
STD  or  TB-related  services,  NPIN  staff 
will  mail  the  Resource  Organization 
Questionnaire  along  with  a  cover  letter. 
The  purpose  of  the  questionnaire  is  to 
gather  information  about  the  HIV/ AIDS, 
STD  or  TB-related  services  available 
from  the  organization,  what  geographic 
area  the  organization  serves,  and  the 
target  audiences  for  these  services.  Each 
organization  will  also  receive  a 
stamped,  self-addressed  envelope  for 
the  return  of  the  questionnaire. 
Organizations  with  access  to  the 
Internet,  will  be  given  the  option  to 
complete  and  submit  an  electronic 
version  of  the  questionnaire  by  visiting 
the  CDC  NPIN  Web  site.  If  NPIN 
receives  no  response  to  the  initial 
mailing  of  the  questionnaire,  a  follow- 
up  telephone  call  will  be  made  to  the 
organization  requesting  them  to 
complete  and  return  the  questionnaire. 
As  part  of  the  verification  process  for 
fhe  Resources  and  Services  Database,  40 
percent  of  the  organizations  will  receive 
a  copy  of  their  current  database  entry  by 
electronic  mail,  including,^cover  letter 
and  a  list  of  instructions.  The  remaining 
60  percent  will  receive  a  telephone  call 
to  review  their  database  record.  The 
annual  burden  for  this  data  collection  is 
3,858  hours. 


Survey 


roe  Organization 
Follow-up  .... 


Number  of 
respondents 


100 

33 

7,600 

11,400 


Numtjer  of  re- 
sponses/ 
respondent 


Avg.  burden/ 

response  (in 

hours) 


30/60 
15/60 
15/60 
10/6G 
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Dated:  )uly  11.2003. 
Thomas  A.  Bartenfeld,  ' 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc,  03-18222  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-54-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  Importation  and 
Transport  of  Etiologic  Agents  (42  CFR 
71.54  and  Part  72)  (OMB  Control  No. 
0920-0199)— Revision— Office  of  the 
Director  (OD),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
importation  of  etiological  agents,  hosts, 
and  vectors  of  human  disease  are 
regulated  by  42  CFR  71.54  and  requires 
that  the  importation  of  such  materials 
must  be  accompanied  by  a  permit 
issued  by  the  CDC.  To  carry  out  this 
provision,  CDC  has  developed  two 
forms  for  application  for  permit.  One 
form  is  used  to  apply  for  a  permit  to 
import  or  distribute  after  importation, 
etiologic  agents.  A  second  form  is  used 
to  apply  for  a  permit  to  import  or 


distribute  after  import,  live  bats.  The 
second  form  is  a  new  form  for  this 
information  collection. 

Interstate  transportation  of  etiologic 
agents  are  regulated  by  42  CFk  Part  72. 
This  regulation  establishes  minimal 
packaging  requirements  for  all  viable 
micro-organisms,  illustrates  the 
appropriate  shipping  label,  and 
provides  reporting  instructioi^ 
regarding  damaged  packages  and  failure 
to  receive  a  shipment. 

This  request  is  for  the  information 
collection  requirements  contained  in  42 
CFR  71.54,  72.3(e).  72.3(f),  and  72.4 
which  relate  to  the  importation  and 
transportation  of  etiologic  agents. 
Respondents  include  laboratory' 
facilities  such  as  those  operated  by 
government  agencies,  universities, 
research  institutions,  and  commercial 
entities.  The  only  cost  to  respondents  is: 
their  time  to  complete  the  application 
for  permit  to  import  form  and  report 
problems  with  shipment  of  etiologic 
agents. 


CFR  section 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Avg.  burden  per 

response 

(in  hrs.) 


72.54  Application  Permit  for  Etiologic  Agents 

72.54  Application  Permit  for  Live  Bats  

72.3(e)  Damaged  Package 

72.3(f)  Shipping  Requirement 

72.4  Failure  to  Receive  


2.340 

60 

50 

200 

2 


1 
1 
t 
10 
1 


20/60 
20/60 
6/60 
12/60 
12/60 


Dated:  )uly  11.2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy .  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-18223  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-98] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Evaluation  of  an  intervention  to 
increase  colorectal  cancer  screening  in 
primary  care  clinics — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 


Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background  and  brief  description  of 
the  proposed  project:  Colorectal  cancer 
is  the  second  leading  cause  of  cancer- 
related  deaths  in  the  United  States. 
Routine  colorectal  cancer  screening  is 
recommended  for  all  men  and  women 
age  50  years  and  older.  Many  screening 
tests  are  widely  available  (e.g.,  fecal 
occult  blood  test,  flexible 
sigmoidoscopy,  colonoscopy),  and  all 
have  been  shown  to  be  effective  in 
reducing  colorectal  cancer  mortality. 
Despite  their  effectiveness,  colorectal 
cancer  screening  by  any  modality 
remains  low.  Some  reasons  attributed  to 
the  low  screening  rates  include  limited 
public  awareness  of  colorectal  cancer 
and  the  benefits  of  screening,  failure  of 
health  care  providers  to  recommend 
screening  to  patients,  and  inefficient 
surveillance  and  support  systems  in 
many  health  care  settings.  The  purpose 
of  this  project  is  to  evaluate  a  multi- 
component  intervention  to  increase 
colorectal  cancer  screening  among 
average-risk  men  and  women  in  primary 
care  clinics. 

The  proposed  study  will  consist  of  • 
three  tasks.  In  Task  1,  196  primary  care 


42732 


Federal  Register / Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


clinicians 

assessing 

preventive 

screening 

colorectal 

facilitators. 

satisfaction 


will  I 


de  mogr 
services; 


c<  ncer ; 


screening 
administerei  I 
intervention 
support  stef 
assessing 
duties; 


complete  a  survey 
jgraphics;  opinions  about 
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training  and  practices; 
ir  screening  beliefs, 
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c  survey  will  be 
to  clinicians  pre-  and  post- 
In  Task  2,  196  clinic 
will  complete  a  survey 
de|nographics;  work-related 
about  preventive 


iindl 
vith  I 


T  le : 
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services;  colorectal  cancer  screening 
training  and  practices;  colorectal  cancer 
screening  beliefs,  facilitators,  emd 
barriers;  and  satisfaction  with  colorectal 
cancer  screening.  The  survey  will  be 
administered  to  clinic  support  staff  pre- 
and  post-intervention.  In  Task  3,  clinic 
patients  will  complete  a  survey 
assessing  demographics;  health  status; 
previous  colorectal  cancer  screening 
and  other  preventive  services  received; 
colorectal  cancer  knowledge  and 
opinions  about  colorectal  cancer  and 


colorectal  cancer  screening;  and  social 
support. 

The  survey  will  be  administered  to 
4,396  patients  pre-intervention 
(consisting  of  3,276  patients  surveyed 
only  at  baseline  and  1,120  patients 
surveyed  at  baseline  and  follow-up)  and 
4,200  patients  post-intervention 
(consisting  of  1,120  patients  surveyed  at 
baseline  and  follow-up  and  3,080 
patients  surveyed  only  at  follow-up). 
There  are  no  costs  to  the  respondents. 


Respondents 


5taff 


Clinicians 

Clinic  support 
Patients  surveyed 
Patients  su 
Patients  surveyed 


only  at  baseline 

rveyed  at  baseline  and  follow-up 
only  at  follow-up 


Total 


No.  of 

respondents 


196 

196 

3276 

1120 

3080 


No.  of 

responses  per 

respondent 


Average 

burden  per 

response 

(in  tvs.) 


30/60 
25/60 
20/60 
20/60 
20/60 


Total  burden 
(in  tirs.) 


196 
163 

1,092 
747 

1,027 


3,225 


Dated:  July  14,  2003. 
Thomas  A.  Ba  rtenfeld 

Acting  Associite 
and  Evaluatio.  i 
and  Preventioi  i 

[FR  Doc.  0.3-1  (224  Filed  7-17-03;  8:45  am] 
BIUING  CODE  41  »-1»-P 


?  Director  for  Policy.  Planning 
Centers  for  Disease  Control 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  j 

[60Day-03-97| 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 


In  compl 
of  section 
Paperwork 
opportunity 
proposed 
Centers  for 
Prevention 


lance 


35i)6(c 


data 


Di 


(CDC) 


summaries  o 
request  more 
proposed 
the  data  co 
instruments 
Clearance  Of 
Comments 
the  proposed 
is  necessary 
of  the  functi 
whether  the 
practical  util 
agency's 
proposed  col 
ways  to 


with  the  requirement 
c)(2)(A)ofthe 
Reduction  Act  of  1995  for 
or  public  comment  on 
collection  projects,  the 
sease  Control  and 
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enhajice  the  quality,  utility,  and 


or  I 
icns  I 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Exposure  to  Volatile  Organic 
Compounds  in  Drinking  Water  and 
Specific  Birth  Defects  and  Childhood 
Cancers  at  United  States  Marine  Corps 
Base  Camp  Lejeune,  North  Carolina — 
New — The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 

ATSDR  is  mandated  pursuant  to  the 
1980  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  and  its  1986 
Amendments,  the  Superfund 
Amendments  and  Re-authorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  life  resulting  from  exposure  to 
hazardous  substances  in  the 
environment.  ATSDR  plans  activities  to 
address  these  issues  which  include 
conducting  health  studies  at  sites  on  the 
Environmental  Protection  Agency's 
(EPA)  National  Priorities  List  (NPL)  to 
determine  whether  and  to  what  degree 
exposure  to  hazardous  substances  at 
these  sites  are  harmful  to  human  health. 

The  United  States  Marine  Corps  Base 
Camp  Lejeune,  North  Carolina,  is  one  of 
the  federal  facilities  on  EPA's  National 


Priorities  List.  In  1982,  periodic 
sampling  of  drinking  water  sources 
began  at  Camp  Lejeune  to  comply  with 
regulations  of  the  national  Safe  Drinking 
Water  Act.  The  sample  results  showed 
that  the  drinking  water  supplied  to 
some  of  the  base  housing  units  was 
contaminated  with  volatile  organic 
compounds  (VOCs).  The  specific 
chemicals  of  concern  were 
trichloroethylene  (TCE), 
tetrachloroethylene  (or 
perchloroethylene)  (PCE), 
dichloroethyiene,  and  methylene 
chloride.  These  chemicals  are  used  as 
solvents  to  clean  machinery  and 
weapons  and  in  dry  cleaning  operations. 
A  1997  ATSDR  public  health 
assessment  (PHA)  of  the  base 
recommended  that  an  epidemiological 
study  be  considered  to  determine  if 
mothers  exposed  to  VOCs  in  drinking 
water  during  their  pregnancies  were  at 
higher  risk  of  giving  birth  to  a  child 
with  health  problems  such  as  a  birth 
defect  or  a  childhood  cancer.  ATSDR's 
initial  response  to  the  PHA 
recommendation  was  to  conduct  a  study 
at  Camp  Lejeune  to  evaluate  whether 
mothers  who  were  exposed  to  the 
contaminated  drinking  water  during 
pregnancy  were  at  higher  risk  of  having 
a  child  which  was  "small  for  gestational 
age"  (i.e.,  an  infant  weighing  less  than 
the  10th  percentile  based  on  published 
sex-specific  growth  curves).  This  study 
was  completed  in  1998  and  found  an 
association  between  mothers'  exposures 
to  the  contaminated  drinking  water 
during  pregnancy  and  small  for 
gestational  age  infants.  The  association 
between  birth  defects  and  drinking 


Federal  Register /Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


42733 


water  contaminated  with  TCE  or  PCE 
could  not  be  reasonably  evaluated  in  the 
1998  study  because  of  extreme  under- 
ascertainment  of  cases  using  data  from 
birth  certificates. 

In  response  to  the  PHA 
recommendation,  ATSDR  began  the 
multi-step  process  of  determining  the 
appropriateness  of  conducting  an 
epidemiological  study  of  specific 
childhood  cancers  and  birth  defects  at 
Camp  Lejeune.  Based  on  the  scientific 
literature,  ATSDR  decided  to  focus  on 
specific  childhood  cancers  and  birth 
defects:  Childhood  leukemia,  childhood 
non-rtodgkin's  lymphoma,  spina  bifida, 
anencephaly,  cleft  lip  and  cleft  palate. 
ATSDR  conducted  a  survey  in  1999- 
2002  (0MB  No.  0923-0023)  to  identify 
all  cases  of  the  specific  birth  defects  and 
childhood  cancers.  About  an  80  percent 
participation  rate  was  achieved  among 
the  approximately  16,000  to  17,000 
births  that  occurred  among  women  who 
were  pregnant  while  living  at  Camp 
Lejeune  during  the  study  period  1968- 
1985.  These  years  were  chosen  because 
1968  is  the  first  year  that  birth 
certificates  were  computerized  in  North 
Carolina,  and  1985  is  the  last  year  that 
VOC  contamination  was  detected  at  the 
base.  All  of  the  participants  who  took 
part  in  the  Camp  Lejeune  Survey  in 
1999-2002  gave  permission  to  be 


contacted  for  future  studies. 
Additionally,  many  survey  participants 
have  telephoned  ATSDR  to  request  the 
results  of  the  survey  and  inquire  about 
future  studies. 

The  overall  objective  of  the  proposed 
case-control  study  is  to  examine 
whether  there  is  an  association  between 
maternal  exposures  during  pregnancy  to 
TCE  and  PCE  in  drinking  water  at  Camp 
Lejeune  during  the  period  of  1968-1985 
and  the  risk  of  specific  birth  defects 
(spina  bifida,  anencephaly,  cleft  lip  and 
cleft  palate)  and  childhood  cancers 
(childhood  leukemia  and  Non- 
Hodgkin's  Lymphoma)  in  offspring. 

ATSDR  is  in  the  process  of  verifying 
that  the  child  had  the  birth  defect  or 
childhood  cancer  reported  by  the 
parents  in  the  survey.  The  parents  of  the 
children  with  possible  birth  defects  or 
childhood  cancers  of  concern  were 
contacted  and  asked  to  sign  a  medical 
records  release  form  so  that  ATSDR 
could  gain  access  to  the  medical  records 
for  their  children.  If  the  child  had 
reached  18  years  of  age,  he  or  she  was 
contacted  and  asked  to  sign  a  medical 
records  release  form. 

Once  the  review  of  medical  records  is 
complete,  the  final  step  is  to  conduct  an 
epidemiological  study  that  includes  all 
the  cases  of  birth  defects  and  childhood 
cancers  of  concern.  The  study  will  also 


include  a  control  sample  of  children 
who  did  not  have  a  birth  defect  or  a 
childhood  cancer  and  whose  mothers 
lived  at  Camp  Lejeune  during  their 
pregnancy  over  the  period  1968-1985. 
The  study  plans  to  enroll  100  cases  and 
500  controls  over  the  course  of  one  year. 
The  epidemiological  study  will  require 
the  computer  modeling  of  the  drinking 
water  system  at  Camp  Lejeune  over  the 
period  1968-1985  in  order  to  determine 
as  accurately  as  possible  which  mothers 
were  exposed  to  the  VOCs  in  the 
drinking  water  during  their  pregnancy 
and  which  mothers  were  not  exposed 
during  their  pregnancy. 

To  reduce  the  amount  of  time 
required  by  the  respondents,  Computer 
Assisted  Telephone  Interviews  (CATI) 
will  be  conducted.  Following 
completion  of  all  respondent  interviews, 
the  data  will  be  tabulated  and  analyzed 
(the  case  group  will  be  compared  with 
the  control  group).  Because  only  a  very 
small  number  of  studies  have  looked  at 
the  risk  of  birth  defects  and  childhood 
cancers  among  children  born  to  mothers 
exposed  during  pregnancy  to  VOCs  in 
drinking  water,  the  proposed  study  will 
aid  in  developing  or  contributing  to 
generalizable  knowledge. 

Other  than  their  time  to  peulicipate, 
there  is  no  cost  to  the  respondents. 


Respondents 

Number  of 
respondents 

' r         -  '■  ■     ■■ 

Number  of           Average  burden       t„,.,i  K..rw„„ /;„ 
responses  per       per  response  (in      Total  burden  (in 
respondent                   hrs.)                         ^■' 

Cases , 

Controls 

100 
500 

1 
1 

45/60 
45/60 

75 
375 

Total 

450 

Dated:  July  14.  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-18225  Filed  7-17-03;  8:45  am) 

BILUNG  CODE  416»-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03158] 

Cooperative  Agreement  for  Plague 
Clinical  Trials  With  The  Uganda  Virus 
Research  Institute;  Notice  of  Intent  To 
Fund  Single  Eligibility  Award 

A,  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 


to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  to 
evaluate  the  effectiveness  and  safety  of 
Gentamicin  and  other  antibiotics  for  the 
treatment  of  human  plague,  to  evaluate 
newly  available  rapid  dipstick  tests  for 
diagnosis  of  human  plague,  and  to 
develop  a  long-term  collaboration 
between  the  CDC  and  Uganda  Health 
Authorities  in  the  area  of  plague 
research  and  prevention.  "The  Catalog  of 
Federal  Domestic  Assistance  number  for 
this  program  is  93.283. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Uganda  Virus  Research  Institute.  No 
other  applications  are  solicited.  UVRI  is 
the  most  appropriate  and  qualified 
agency  to  conduct  the  activities 
specified  under  this  cooperative 
agreement  for  the  following  reasons: 

•  CDC  Uganda  is  located  at  the  UVRI 
facility. 


•  UVRI  is  a  government  agency 
within  the  Uganda  Ministry  of  Health.  It 
is  the  principal  agency  tasked  with 
surveillance,  research,  and  control  of 
infectious  diseases  such  as  plague. 

•  UVRI  is  responsible  for  carrying  out 
all  national  surveillance  and  prevention 
programs  for  plague,  as  well  as 
organizing  community  awareness 
programs,  health  education,  and 
education  of  medical  professionals  on 
plague. 

•  UVRI  has  established  collaborations 
with  the  District  Health  Authorities, 
individual  physicians  and  healthcare 
workers  in  plague-endemic  areas.  They 
currently  maintain  a  laboratory'  facility 
in  the  West  Nile  Region  of  Uganda, 
which  is  endemic  for  plague. 

•  UVRI  is  the  only  organization  that 
has  the  existing  laboratory  capacity  to 
carry  out  large-scale  national  public 
health  interventions  and  to  conduct 
plague  research.  They  have  the  required 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04015] 


Effective  Strategies  to  Reduce  Motor 
Vehicle  Injuries  Among  American 
Indians/Alaska  Natives;  Notice  of 
Availability  of  Funds 

Application  Deadline:  October  16, 
2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  391, 
3 1 7  and  3m  of  the  Public  Health         , 
Service  Act  [42  U.S.C.  280b,  247b,  and 
241).  The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  a  cooperative  agreement 
program  to  develop,  implement,  and 
evaluate  community-based 
interventions  with  demonstrated 
effectiveness  to  reduce  motor  vehicle- 
related  injuries  among  American 
Indians  and  Alaska  Natives  (also 
referred  to  as  Native  Americans).  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Injury  and  Violence 
Prevention. 

The  purpose  of  the  program  is  to 
design/tailor,  implement,  and  evaluate 
Native  American  community-based 
interventions  with  demonstrated 
effectiveness  for  preventing  motor 
vehicle  injuries  within  the  following 
areas:  (1)  Strategies  to  reduce  alcohol- 
impaired  driving  among  high  risk 
groups:  (2)  strategies  to  increase  safety 
belt  use  among  low-use  groups;  and  (3) 
strategies  to  increase  the  use  of  child 
safety  seats  and  booster  seats  among  low 
use  groups,  (see  Attachment  1  for 
additional  background) 

In  addition,  the  program  should 
gather  infoimation  on  the  process  of 
implementing  and  evaluating  these 
strategies,  including  any  challenges  and 
barriers  for  tribes.  An  overriding  intent 
of  this  funding  is  to  assist  tribes  in 
designing/tailoring  (as  well  as 
implementing  and  evaluating)  these 
evidence-based  effective  strategies  in 
programs,  which  take  into  consideration 
the  unique  culture  of  American  Indians 
and  Alaska  Natives. 

Note:  Attachments  are  posted  with  the 
Program  Announcement  at  the  CDC  web  site, 
Internet  address:  http://tt-wu:cdc.gov.  Click 
on  "Funding,"  then  "Grants  and  Cooperative 
Agreements'. 


This  project  will  fund  the  formation 
of  coalitions  of  tribal  health 
departments,  tribal  injury  prevention 
programs,  law  enforcement,  and  tribal 
transportation  and  traffic  safety 
agencies.  These  coalitions  will  work 
with  other  community  groups, 
organizations,  state  agencies,  and  the 
Indian  Health  Service  (IHS)  to  design/ 
tailor,  implement,  and  evaluate  at  least 
two  selected  interventions. 
Collaborations  may  include  schools, 
youth  organizations,  safety  advocates, 
local  media,  health  care  providers, 
academic  researchers,  IHS  staff,  state 
traffic  safety  agencies  and  social  service 
agencies,  among  others. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  Injury 
Prevention  and  Control  (NCIPC):  (1) 
Increase  the  capacity  of  injury 
prevention  and  control  programs  to 
address  the  prevention  of  injuries  and 
violence;  and  (2)  monitor  and  detect 
fatal  and  non-fatal  injuries.  In  addition 
applicants  should  address  the  following 
research  priorities  in  transportation 
safety  from  the  NCIPC  Research  Agenda: 
(1)  Evaluate  strategies  to  implement 
known,  effective  interventions  to  reduce 
alcohol-impaired  driving  and  test  the 
effectiveness  of  new,  innovative 
strategies;  (2)  develop  and  evaluate 
interventions  that  address  the  proper 
and  consistent  use  of  measures  to 
protect  child  occupants  in  motor 
vehicles;  and  (3)  develop  and  evaluate 
interventions  to  increase  the  use  of 
occupant  protection  devices,  such  as 
seat  belts,  in  high-risk  and  hard-to-reach 
populations. 

The  CDC  report.  "Motor- Vehicle 
Occupant  Injury:  Strategies  for 
increasing  use  of  child  safety  seats, 
increasing  use  of  safety  belts,  and 
reducing  alcohol-impaired  driving:  a 
report  on  recommendations  of  the  Task 
Force  on  Community  Preventive 
Services,"  may  be  useful  in 
understanding  these  effective  strategies 
and  in  preparing  applications.  The 
report  can  be  found  on  the  CDC  Web 
"site  at:  www.cdc.gov/mmwr/pdf/rr/5007. 


C.  Eligible  Applicants 

Any  federally  recognized  American 
Indian/Alaska  Native  tribe  or  tribal 
organization  is  eligible  to  apply  for 
these  cooperative  agreements. 
Applicants  may  include  tribal  injury 
prevention  programs,  tribal  health 
departments,  groups  of  tribes,  and 
others.  Tribes  and  tribal  organizations 
must  have  a  minimum  population  size 
of  2,500  people,  or  serve  2,500 
American  Indian  or  Alaska  Native 
people  in  order  to  be  eligible  to  apply. 
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The  2.500  minimum  population  size  is 
needed  in  order  to  be  able  to 
demonstrate  effectiveness  of  the 
program.  A  signed  and  dated  tribal 
council  resolution  in  support  of  the 
tribal  motor  vehicle  injury  prevention 
program  is  required.  For  the  Navajo 
Nation,  where  getting  a  tribal  resolution 
signed  is  often  difficult,  signed 
resolutions  from  a  local  governing  body, 
such  as  a  Chapter  House,  will  be 
acceptable  for  the  intent  to  participate. 
Those  tribes  that  cannot  get  a  resolution 
signed  in  time  to  meet  the  deadline 
should  submit  a  draft  of  the  resolution 
in  the  appendix.  A  signed  resolution 
from  the  tribe  will  be  required  prior  to 
award  if  selected. 

American  Indians/Alaska  Natives 
have  the  highest  motor  vehicle-related 
death  rates  of  all  racial  and  ethnic 
groups  (Web-based  Injury  Statistics 
Query  and  Reporting  System 
(WISQARS,  NCIPC,  CDC)),  with  rates 
two-three  times  greater  than  rates  for  all 
other  Americans  (Indian  Health  Focus, 
Injuries  1998-99;  Indian  Health  Service. 
2002).  These  funds  are  targeted  to 
American  Indians/ Alaska  Natives  in 
order  to  help  reduce  this  disparity. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $186,000  is  available 
in  FY  2004  to  fund  three  awards.  It  is 
expected  that  the  average  award  will  be 
about  $62,000.  It  is  expected  that  the 
awards  will  begin  on  or  about  January 
2004,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  four  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

The  intent  of  this  funding  is  not  to 
support  existing  activities.  The  recipient 
should  provide  evidence  that  there  is  an 
unmet  need  in  their  community  for 
these  interventions.  This  can  be  done  by 
describing  the  target  groups  for  the 
selected  interventions  and  documenting 
the  size  of  the  problem.  Examples  of 
approved  funding  uses  include  police 
overtime  pay  for  sobriety  checkpoints 
and  enhanced  enforcement,  media  and 
awareness  activities,  evaluation 


consultants,  salary  for  a  project 
coordinator,  etc. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Preferences 

Applicants  will  be  expected  to 
implement  and  evaluate  at  least  two 
community-based  interventions  with 
demonstrated  effectiveness  during  the 
four-year  project  period.  Preference  will 
be  given  to  applicants  who  propose 
implementing  one  or  more  community- 
based  interventions  from  the  list  below. 
This  list  contains  interventions  that 
have  strong  evidence  of  effectiveness 
according  to  "The  Guide  to  Coirununity 
Preventive  Services" 
(www.thecommunityguide.org)  (see 
Attachment  2).  If  applicants  propose 
strategies  that  are  not  on  the  list  below, 
then  they  must  summarize  and  cite  the 
evidence  of  effectiveness  (see 
Attachment  2): 

1 .  Sobriety  checkpoints  to  reduce 
alcohol-impaired  driving.  Key 
components  of  the  intervention:  officer 
training  in  appropriate  practices; 
implement  or  increase  the  frequency  of 
sobriety  checkpoints  (or  roving  patrols,  if 
checkpoints  are  not  feasible);  develop  a 
strategy  for  publicizing  checkpoints 
through  media  such  as  news  stories 
and/or  paid  media. 

2.  Efforts  to  lower  blood  alcohol 
concentrations  among  drivers  (e.g..  .08 
blood  alcohol  content  (BAG)  or  below). 
Key  components:  Publicize  the  BAG 
limit  and  work  with  tribal  (or  Bureau  of 
Indian  Affairs)  police  to  conununicate 
the  importance  of  the  law  and  ensure 
active  enforcement. 

3.  Efforts  to  enforce  lower  blood 
alcohol  content  (e.g.,  .02  BAG)  for  young 
drivers.  Key  components:  Publicize  the 
BAG  limit,  importance  of  a  low  BAG  for 
young  drivers  to  prevent  crashes,  and 
enforcement  efforts  in  local  media;  work 
with  tribal  (or  Bureau  of  Indian  Affairs) 
police  to  actively  enforce  the  law. 

4.  Efforts  to  enforce  existing  safety 
belt  and  child  occupant  restraint  laws. 
Key  components:  Work  with  local 
police  to  understand  the  importance  of 
enforcing  the  use  of  occupant  restraints, 
and  the  effectiveness  of  safety  belts  and 
child  restraints  in  preventing  injuries 
diu-ing  a  crash. 

5.  Enhanced  enforcement  campaigns 
(such  as  Click  It  or  Ticket-style 
campaigns)  to  increase  safety  belt  use  or 
child  occupant  restraint  use.  Key 
components  of  the  intervention  include: 
implement  or  increase  the  fi-equency  of 
citations  for  violations  of  the  law; 
implement  or  increase  safety  belt  or 
child  occupant  restraint  checkpoints  (or 


roving  patrols  if  checkpoints  are  not 
feasible);  develop  a  strategy  for 
publicizing  the  enhanced  enforcement 
efforts  through  earned  media  (e.g.,  news 
stories)  and/or  paid  media. 

6.  Distribution  and  education 
programs  to  increase  child  safety  seat 
and  booster  seat  use.  Key  components  of 
the  intervention  include:  distribution  of 
child  safety  seats  and/or  booster  seats 
among  low  use  groups,  and  education 
on  appropriate  use. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
GDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Develop  a  motor  vehicle  injury 
prevention  program  in  the  recipient's 
tribal  health  department  to  enhance 
opportxinities  for  the  motor  vehicle 
injury  prevention  program  to  collaborate 
with  other  tribal  public  health 
programs.  If  this  is  not  practical,  then 
state  the  reason  why  the  tribal  motor 
vehicle  program  will  not  be  located  in 
the  health  department. 

b.  Provide  a  coordinator  who  has  the 
authority,  responsibility,  and  expertise 
to  conduct  and  manage  the  tribal  motor 
vehicle  injury  prevention  program. 

c.  Establisn  me  coalition  or  advisory 
group  that  vfill  help  tailor,  implement, 
and  evaluate  the  selected  interventions. 
This  group  may  consist  of  public  and 
private  individuals,  medical  staff. 
Emergency  Management  Service  staff, 
injury  prevention  experts,  academic 
researchers,  organizations.  State  and 
Federal  agencies.  At  a  minimum,  the 
coalition  must  include  the  recipient 
tribcd  health  department  or  organization, 
local  highway  safety  department 
representative,  local  law  enforcement, 
IHS  Injury  Prevention  Specialists  (state 
reason  if  not  available),  and  others 
interested  in  traffic  safety.  Applicants 
are  encouraged  to  work  with  existing 
programs,  such  as  "Safe  Communities," 
or  with  coalitions  such  as  "SAFE 
KIDS." 

d.  At  least  one  of  the  intervention 
choices  should  include  working  with 
local  police  departments  to  conduct 
enforcement  activities  regarding 
occupant  restraint  use,  or  alcohol- 
impaired  driving. 

e.  Collect  or  obtain  and  analyze 
baseline  data  that  will  guide  the  * 
planning  process  and  serve  as  the  pre- 
intervention  measures  of  effectiveness 
(e.g.,  number  of  alcohol-related  crashes; 
number  of  impaired  driving  arrests  and 
convictions;  conduct  observational 


J 


42736 


Federal  Register/ Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


surveys  to  deiermine  safety  belt  use, 
booster  seat  i  se,  or  child  restraint  use). 

f.  If  the  rec;  pient  proposes  to 
implement  ei  iianced  enforcement 
campaigns  to  increase  safety  belt  use  or 
child  safety  sjat  use,  the  recipient  must 
first  dStermin  e  baseline  use  rates  for 
safety  belts,  child  safety  seats,  or  booster 
seats.  At  a  mipimum,  a  comparison  of 
observed  use  rates  determined  from 
observational  surveys  in  the 
intervention  <  ommunities  before  and 
after  impleme  ntation  of  the  intervention 
activities  will  be  necessary  for 
evaluation  purposes.  The  recipient 
would  also  n«  ed  to  determine  baseline 
police  citatioi  is  given  before  and  during 
the  enhanced  enforcement  activities. 

g.  If  the  rec  pient  proposes  to 
implement  so  3riety  checkpoints  to 
reduce  alcohc  l-impaired  driving,  the 
recipient  mus  t  first  determine  rates  of 
alcohol-impa;  red  driving  using 
appropriate  si  irvey  methods  before 
implementatii  )n  of  the  intervention. 
Acceptable  m  3thods  include  direct 
assessment  of  driver  BAG  levels  in 
roadside  surv  ;ys;  determining  the 
number  of  sin  ^le-vehicle  nighttime  fatal 
crashes;  or  de  ermining  all  nighttime 
fatal  crashes  t  efore  the  checkpoint 
campaign. 

h.  Analyze  i  (xisting  data  to  define  the 
ma^itude  of  he  motor  vehicle  injury 
problem  with  n  the  Native  American 
target  population,  including  those  at 
greatest  risk.  I  otential  data  sources 
include  hospi  al  discharge  data,  clinic 
and  emergenc  /  department  data,  police 
reports,  and  S  ate  Department  of 
Transportatioi  i  reports. 

i.  Develop  a  detailed  plan  for  the 
tailoring  of  thi  ( intervention  for  their 
community,  iinplementation,  and 
evaluation  of  he  selected  evidence- 
based  intervei  tions  to  reduce  motor 
vehicle-relate(   injuries.  This  would 
include  specific  process,  impact,  and 
outcome  objet  tives  and  action  steps  to 
accomplish  ea  ch.  Obtain  approval  for 
the  plan  from  the  coalition,  and  present 
the  plan  to  CE  C  for  approval. 

j.  Implemen:,  sustain,  and  rigorously 
evaluate  the  s(  lected  interventions. 

k.  Attend  ai  d  participate  in 
conference  ca  Is  and  technical 
assistance  anc  planning  meetings 
coordinated  b  '  the  CDC  for  all  tribal 
cooperative  a^  reement  recipients  (one 
meeting  per  yt  ar  in  Atlanta:  two  days 
per  meeting). 

1.  Submit  rei  [uired  reports  on  time. 

m.  The  first  year  of  the  cooperative 
agreement  wil  include  several 
activities:  esta  jjishing  the  coalition; 
collecting  and  analyzing  baseline  data 
(e.g.,  alcohol-rjlated  crashes,  driving 
under  the  infli  lence  (DUl)  arrests  and 
convictions,  ci  inducting  observational 


surveys  of  safety  belt  use);  evaluating 
perceptions  of  stakeholders  regarding 
barriers  to  implementation  and 
perceived  benefits  of  the  intervention; 
and  developing  a  detailed  plan  for 
implementing  and  evaluating  two  or 
more  interventions. 

n.  Noncompetitive  continuation 
funding  will  be  available  for  the  second 
year,  contingent  upon  successful 
progress  in  year  one,  and  a  detailed 
budget  for  implementing  and  evaluating 
the  selected  interventions.  Years  two- 
four  will  be  dedicated  to  implementing, 
sustaining,  and  evaluating  the  selected 
interventions.  The  evaluation  should 
include  information  regarding  any 
barriers  that  were  encountered  in 
implementing  the  interventions. 

2.  CDC  Activities 

a.  Provide  technical  assistance, 
training,  and  guidance  in  the  design/ 
tailoring,  implementation,  and 
evaluation  of  the  selected  inter\entions. 
This  will  be  done  early  in  the  first  year 
of  funding  with  CDC  conducting  an 
initial  training  and  planning  meeting 
with  all  grantees. 

b.  Review,  provide  feedback,  and 
approve  plans  for  the  design/tailoring, 
implementation,  and  evaluation  of  the 
selected  interventions. 

c.  Conduct  regular  conference  calls 
and  annual  site  visits  to  provide 
training,  technical  assistance,  and 
monitoring  of  the  tribal  motor  vehicle 
injury  program. 

d.  Assist  in  developing  a  research 
protocol  for  annual  Institutional  Review 
Board  (IRB)  review  by  all  cooperating 
institutions  participating  in  the  project. 
The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  until  the  project,  including 
analyses,  is  completed. 

e.  Assist  in  ensuring  human  subjects 
assurances  are  in  place  as  needed. 

f.  Assist  in  analysis  and  dissemination 
of  results  including  the  preparation  of 
manuscripts,  as  needed. 

g.  Organize  an  annual  grantee  meeting 
to  provide  technical  assistance,  training, 
facilitate  communication,  and  assist 
with  program  planning  and  evaluation. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 


than  20  pages,  double-spaced,  printed 
on  one  side  of  standard  size  8.5-inch  x 
11 -inch  paper  with  consecutively 
numbered  pages,  with  1.5  inch-left,  1 
inch-top,  bottom,  and  right  margins,  and 
imreduced  12-point  font.  The  applicant 
should  provide  a  detailed  description  of 
first-year  activities  iind  briefly  describe 
future  year  objectives  and  activities  for 
years  two,  three,  and  four. 

The  narrative  should  consist  of,  at 
minimum: 

1.  Applicant's  Organization  History, 
Description  and  Capacity 

2.  Applicant's  Plan  for  Designing/ 
Tailoring,  Implementing,  and  Evaluating 
the  Selected  Interventions 

3.  Applicant's  Management  and 
Staffing 

4.  A  Plan  for  Collaboration 

5.  Measures  of  Effectiveness 

6.  First  Year  Budget 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address: 
ww'w.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Dc^e,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  October  16,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA#  04015, 
CDC  Procurement  and  Grants  Office, 
2920  Brandvwine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM.  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
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with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation.  Examples 
include:  conducting  observational 
surveys  before  and  after  the  intervention 
to  determine  any  change  in  occupant 
restraint  use  and  over  time;  changes  in 
citations  and  convictions  given  for  not 
using  seat  belts  or  child  safety  seats  pre- 
intervention,^ost-intervention,  andi 
over  time;  changes  in  citations  and 
convictions  given  for  DUI  pre- 
intervention,  post-intervention,  and 
over  time;  changes  in  alcohol-related 
crashes  or  single  vehicle  nighttime  fatal 
crashes  pre-intervention,  post- 
intervention,  and  over  time. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  individually  against  the 
following  criteria: 

1.  Applicant's  Plan  for  Designing/ 
Tailoring,  Implementing,  and  Evaluating 
the  Selected  Interventions  (35  points) 

The  extent  to  which  the  applicant's 
work  plan  and  timetable  includes: 

a.  The  identification  of 
representatives  to  be  named  as  members 
of  the  coalition,  including  a  description 
of  the  areas  of  expertise  covered  by 
each;  the  specific  roles  and 
responsibilities  of  each  in  implementing 
this  cooperative  agreement;  etc. 

b.  A  reasonable  and  complete 
schedule/timeline  for  implementing  all 
first  year  activities  with  action  steps  and 
persons  responsible.  A  brief  description 
of  futiue  year  objectives  and  activities 
for  years  two  through  four. 

c.  Plans  for  collecting  or  obtaining 
and  analyzing  baseline  (pre- 
intervention)  and  follow-up  data  for  the 
measures  of  effectiveness. 


d.  A  description  of  the  process  used 
in  selecting  the  interventions  to  be 
implemented. 

e.  A  description  of  the  process  to  be 
used  in  preparing  the  detailed  plan  for 
implementing  and  evaluating  the 
selected  interventions. 

f.  Evidence  of  a  partnership  with  an 
academic  institution  or  expert 
evaluation  consultant  to  provide 
expertise  and  technical  assistance  in  the 
design  and  implementation  of  the 
evaluation  plan.  Evaluation  is  important 
to  these  cooperative  agreements,  so  it  is 
recommended  that  approximately  15 
percent  of  project  resources  be  devoted 
to  evaluation^activities.  Letters  of 
support  or  agreement  should  be 
included  in  the  appendix. 

g.  Initial  plans  to  evaluate  the 
interventions  including  measures  of 
effectiveness  that  will  demonstrate  the 
accomplishment  of  the  identified 
objectives  of  the  cooperative  agreement. 
Measures  should  be  objective/ 
quantifiable  and  measure  the  intended 
outcome.  Describe  how  the  academic 
institution  or  evaluation  consultant  will 
be  involved  in  the  evaluation  activities. 

h.  Plans  to  train  and  support  staff 
regarding  the  responsibilities  of  this 
cooperative  agreement  and  the 
availability  of  staff  and  facilities  to  carry 
out  this  cooperative  agreement. 

2.  Applicant  Organization  History, 
Description  and  Capacity  (25  points) 

The  extent  to  which  the  applicant  has 
documented: 

a.  A  description  of  the  target 
population  to  be  served,  and  proof  of  a 
minimum  reservation  or  tribal 
population  size  of  2,500. 

b.  An  overview  of  the  tribe's  motor 
vehicle  injury  problem. 

c.  An  inventory  of  existing  tribal 
traffic  safety  laws  for  seat  belt  use,  child 
restraint  use,  and  alcohol  impaired 
driving. 

d.  Their  history  and  current  capacity 
to  provide  a  leadership  function  in 
convening  and  facilitating  the  work  of 
the  coalition. 

e.  Evidence  of  prior  experience  in 
designing/tailoring,  implementing,  and 
where  possible,  evaluating  community- 
based  interventions.  This  evidence  will 
be  stronger  if  some  type  of 
documentation  is  included  such  as 
publications  from  journal  articles  or 
technical  reports  in  the  appendix  of  the 
application. 

f.  The  description  of  positive  progress 
in  any  related  past  or  current  injury 
prevention  activities  or  programs. 
Evidence  of  access  to  the  target 
populations. 


g.  Their  organizational  capacity  to 
meet  the  objectives  of  the  cooperative 
agreement. 

h.  The  extent  to  which  the  applicant 
has  shown  tribal  or  organizational 
support  for  the  proposed  motor  vehicle 
injur}'  prevention  program. 

3.  Applicant's  Management  and  Staffing 
(20  points) 

The  extent  to  which  the  applicant  has 
included: 

a.  Their  management  operation, 
structure  and/or  organization.  An 
organizational  chart  of  the  applicant's 
organization  should  be  included  as  an 
appendix.  Additionally,  the  applicant 
should  include  within  their 
management  plan  the  specific  role  and  - 
mechanisms  to  be  established  to  ensure 
effective  coordination,  communication 
and  shared  decision  making  among  the 
involved  agencies/organizations. 

b.  A  staffing  plan  for  the  project, 
noting  existing  staff  as  well  as 
additional  staffing  needs.  The 
responsibilities  of  individual  staff 
members  including  the  level  of  effort 
and  allocation  of  time  for  each  project 
activity  by  staff  position  should  be 
included.  The  specific  staff  positions 
within  the  other  involved  tribal  or  local 
agencies,  both  in-kind  and  funded, 
should  be  described. 

c.  Resumes  and/or  position 
descriptions  (i.e.  for  current  staff,  in- 
kind,  and  proposed  positions  to  be 
funded  under  this  cooperative 
agreement)  should  be  included  as  an 
appendix.  This  should  include  the  use 
of  consultants,  as  appropriate. 

d.  A  continuation  plan  in  the  event 
that  key  staff  leave  the  project,  how  new 
staff  will  be  smoothly  integrated  into  the 
project,  and  assurances  that  resources 
vdli  be  available  when  needed  for  this 
project. 

4.  (Collaboration  (20  Points) 

The  extent  to  which  the  applicant 
demonstrates: 

a.  Experience  with  working  with 
community  leaders,  tribal  health  boards, 
tribal  councils,  local  police 
departments,  and  community-level 
groups. 

b.  Evidence  of  effective  and  well- 
defined  collaborative  relationships 
within  the  performing  organization  and 
among  the  coalition  members  that  will 
ensure  implementation  of  the  proposed 
activities.  Model  collaborations  should 
include  at  least  a  tribal  Health 
Department  or  organization,  local  law 
enforcement,  IHS  Injury  Prevention 
staff,  and  a  tribal  traffic  safety  agency  (if 
available).  Letters  of  support  from  these 
collaborating  organizations  describing 
the  specific  commitments  and 
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I.  Other  RequJ  rements 

Technical  Ref  orting  Requirements 

Provide  CD< ;  with  original  plus  two 
copies  of: 

1.  Interim  p  ogress  report,  no  less 
than  90  days  b  efore  the  end  of  the 
budget  period  The  progress  report  will 
serve  as  your  i  ion-competing 
continuation  i  pplication,  and  must 
contain  the  fo  lowing  elements: 

a.  Current  B  idget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budj  et  Period  Program 
Proposed  Acti  ity  Objectives. 

d.  Detailed  |ine-Item  Budget  and 
Justification. 

e.  Additiouc  1  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  a  ^er  the  end  of  the  budget 
period. 

3.  Final  finaicial  and  performance 
reports,  no  mc  re  than  90  days  after  the 
end  of  the  pro  ect  period.  Send  all 


reports  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  III  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site.  *- 

AR-1  Human  Subjects  Requirements 
AR-7  Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-lt)    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 3    Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding,"  then 
"Grants  and  Cooperative  Agreements". 

~Tbr  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management.  CDC 
Procurement  and  Grants  Office,  2920 
Brandy  wine  Road.  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Nancy  Pillar,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone  number: 
770-488-2721,  e-mail  address: 
nfp6@cdc.gov. 

For  program  technical  assistance, 
contact:  David  Wallace,  MSEH, 
Technical  Adviser,  National  Center  for 
Injury  Prevention  and^Control.  Centers 
for  Disease  Control  and  Prevention, 
4770  Buford  Highway  NE.  MS  K-63, 
Atlanta.  GA  30341-3724,  Telephone 
number:  770-488-4712,  e-mail  address: 
dwallace2@cdc.gov. 

Dated:  July  2,  2003. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-18239  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  031 89] 

Blindness  and  Vision  Loss  Prevention 
Program;  Notice  of  Availability  of 
Funds 

Application  Deadline:  August  18, 
2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301*(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  31 7H  of  the 
Public  Health  Service  Act  42  U.S.C.  247 
(b)(9),  and  section  301(a)  of  the  Public 
Health  Service  Act.  42  U.S.C.  241(a)  and 
247b(k)(2).  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.988. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  a  Blindness  and  Vision  Loss 
Prevention  Program.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Diabetes  and  Vision. 

The  purpose  of  this  program  is  to 
develop,  deliver,  and  evaluate  a 
program  of  comprehensive  vision 
screening,  outreach  and  referral,  public 
education,  and  surveillance  of  vision 
problems.  This  program  is  intended  to 
serve  persons  at  risk  of  blindness  and 
vision  loss  including  persons  with 
diabetes,  the  elderly,  racial  and  ethnic 
minorities,  and  children.  This  program 
is  also  intended  to  increase  awareness 
nationwide  of  the  need  for  routine  eye 
examinations,  screenings  for  vision  loss, 
and  the  need  for  action  to  preserve  and 
protect  eyesight  by  developing  a 
national  model  prevention  program  to: 
(a)  Raise  awareness  of  the  risks  of  vision 
loss  and  eye  disease;  (b)  recognize  the 
early  signs  of  eye  disease;  (c)  identify 
appropriate  and  effective  prevention 
practices:  (d)  implement  screenings  and 
eye  examinations  in  target  populations; 
(e)  locate  and  identify  where  to  find 
services  for  prevention,  treatment,  and 
rehabilitation;  and  (f)  develop  and 
maintain  a  national  database  which 
defines  the  extent  of  eye  disease  and 
vision  loss. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion:  Increase  the 
capacity  of  state  diabetes  control 
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programs  to  address  the  prevention  of 
diabetes  and  its  complications  at  the 
community  level. 

C.  Eligible  Applicants 

Private,  non-profit,  health 
organizations  with  a  national  scope,  that 
provide  a  comprehensive  eye  disease 
prevention  program  addressing  diabetic 
retinopathy,  glaucoma,  cataracts,  and 
age-related  macular  degeneration  are 
eligible.  The  organization  must  provide 
proof  of  501(c)(3)  non-profit  status  and 
must  have  the  ability  to  receive, 
manage,  and  account  for  federal  funds. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not  be 
eligible  for  the  receipt  of  Federal  funds 
constituting  an  award,  grant,  loan  or  any 
other  form. 

D.  Funding 

Availability  of  Funds 

Approximately  $875,000  is  available 
in  FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  be  made  on 
or  about  September  15,  2003  and  will  be 
made  for  a  12-manth  budget  period  with 
a  project  period  of  up  to  five  years.  The 
Funding  estimate  may  vary  depending 
on  availability  of  funds. 

Continuation  awards  in  subsequent 
years  will  be  based  upon  the  availability 
of  funds  and  satisfactory  progress  as 
evidenced  by  required  reports  and 
achievement  of  the  objectives  set  forth 
under  "Program  Requirements". 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  expand,  enhance,  or 
complement  existing  activities  to 
accomplish  the  objectives  of  this 
program.  Funds  may  be  used  to  pay  for, 
but  are  not  limited  to,  the  following: 
staffing,  consultants,  contractors,  grants 
to  affiliates,  materials  and  supplies, 
equipment,  travel,  and  other  associated 
expenses  to  implement  and  evaluate 
intervention  activities  such  as 
screenings  for  vision  and  risk 
assessment  for  eye  disease,  public 
outreach,  referrals  to  health  professions 
for  follow-up,  public  education, 
professional  education,  and  the 
collection  of  representative  data  to 
define  the  problem  and  evaluate  the 
program. 

Funding  under  this  prognam 
announcement  may  not  be  used  to:  (1) 
Support  direct  patient  care  services, 
individual  health  services,  or  the 
treatment  of  diabetes;  (2)  duplicate 
existing  efforts  the  federal  system  has 
established  for  outpatient  diabetes 
education  reimbursement  for  the 


Medicare  population  through  the 
Diabetes  Education  Program 
Recognition  administered  by  the  Centers 
for  Medicaid  and  Medicare  Services 
(CMS);  or  (3)  supplant  existing  funding. 

Recipient  Financial  Participation 

Matching  funds,  that  is,  a  specific 
percentage  of  program  costs  that  must 
be  contributed  by  the  recipient  in  order 
to  be  eligible  for  this  announcement,  are 
not  required.  Applicants  are 
encouraged,  however,  to  identify 
financial  and  in-kind  contributions  from 
their  own  organizations  and  partners  to 
support  and  sustain  the  activities  of  this 
program. 

E.  Program  Requirements 

The  recipient  funded  under  this 
program  announcement  will  utilize, 
complement,  and  expand  existing 
program  activities  and  capabilities,  but 
should  not  duplicate  such  activities.  In 
conducting  activities  to  achieve  the 
purpose  of  this  program  aimouncement. 
the  applicant  will  be  responsible  for  the 
activities  listed  in  1.  Recipient 
Activities,  and  CDC  will  be  responsible 
for  the  activities  listed  in  2.  CDC 
Activities: 

1.  Recipient  Activities 

The  organization  must  demonstrate  a 
national  capacity  through  an  affiliate 
organizational  structure  that  has 
established  organizational  units  at  the 
state  level.  The  organization  must  have 
demonstrated  ability  to  acquire, 
implement,  and  manage  a  national 
database  sufficient  to  describe  the 
causes  of  blindness  and  vision  loss. 

(a)  Leadership  and  Management 

Establish  and  maintain  an  effective 
national  leadership  structure,  an  overall 
mailagement  structure  that  relies  upon 
state-level  affiliates  to  carry  out  the 
program  activities,  and  an  organization 
which  is  based  upon  a  strategic  plan. 
The  overall  management  plan  of  the 
organization  should  include  effective 
accountability  of  funds,  plans  for 
managing  federal  funds,  and  plans  for 
disbursement  of  funds  to  affiliates.  The 
management  plan  should  also  include 
strategies  to  collaborate  with  other 
similar  national  organizations  and  how 
the  efforts  of  these  other  organizations 
will  support  the  overall  program. 

(b)  Screening 

Build  upon  and  expand  existing 
screening  activities  to  include  children, 
the  elderly,  and  other  target  populations 
such  as  racial  and  ethnic  minorities 
disparately  affected  by  vision  loss. 
Screenings  must  be  comprehensive,  that 
is,  you  must  screen  for  diabetic 


retinopathy,  glaucoma,  cataracts,  and 
age-related  macular  degeneration. 
Screenings  should  be  community-based, 
involve  other  vision  partners,  and 
should  be  evaluated  in  terms  of 
numbers  screened,  findings,  and 
referrals.  (No  personally  identifiable 
data  shall  be  collected  or  maintained  by 
the  recipient  of  this  program 
cooperative  agreement). 

Tne  screening  activity  must  also 
include  appropriate  training  and 
certification  of  the  screeners  to  assure 
the  highest  standards  of  competency  are 
provided  to  the  public. 

(c)  Outreach  for  Treatment  and 
Rehabilitation 

Implement  and/or  expand  the 
screening  activity  with  a  comprehensive 
referral  program  to  assure  that  persons 
identified  with  vision  disorders  will 
receive  appropriate  referrals  to 
professionals  for  necessary  follow-up, 
care  and  treatment.  Such  a  referral 
program  should  include  identification 
of  appropriate  ser\'ices  prior  to 
screenings,  appropriate  education  of  the 
screened  persons  (or  parents  or 
guardians)  of  the  results  of  the 
screening,  appropriate  education  of  the 
screened  persons  (or  parents  or 
guardians)  regarding  the  community 
services  available,  and  follow-up  with 
referral  and  treatment  services  to 
determine  the  number  of  persons 
identified  as  at-risk  from  the  screenings 
that  are  taking  advantage  of  referral 
services.  The  referral  program  should 
also  determine  the  outcome  of  the 
referral  to  determine  the  types  of 
treatment  utilized  to  serve  the  patient. 
(No  personally  identifiable  data  shall  be 
collected  or  maintained  by  the  recipient 
of  this  cooperative  agreement). 

(d)  Public  Health  Assessment 

Conduct  an  assessment  of  the  current 
level  of  programs  and  services  provided 
by  the  public  health  sector  to  determine 
program  areas  which  are 
complementary,  or  duplicative,  and 
where  gaps  in  services  exist. 
Assessments  should  be  conducted  in 
selected  States  and  communities  to 
gather  representative  data  regarding  the 
current  capacity  of  public  health  to 
collaborate  with  national  vision 
organizations  in  a  comprehensive 
blindness  and  vision  loss  prevention 
program.  The  assessments  should,  at  a 
minimum,  include  identification  of  all 
the  public  health  programs  with  an 
element  of  screening  or  education,  the 
level  of  resources  devoted,  funding 
sources,  evaluation  methods  (if  any), 
responsible  organizations,  gaps  in 
services,  and  areas  for  collaboration.  (No 
more  than  nine  states  and/or 


42740 


Federal  Register /Vol.  68.  No.  138 /Friday,  July  18,  2003 /Notices 


communities  may  receive  such  an 
assessment . 

(e)  Public  E  iucation 
,  e;t 


Design 
programs  tc 
regarding 
examinations 
problems, 
with  vision 


tie 


pand,  and  implement 
educate  the  public 
e  importance  of  periodic  eye 
the  symptoms  of  vision 
risk  factors  associated 
loss,  and  the  availability  of 
services  loc  dly.  Education  campaigns 
should  be  ci  )nducted  periodically 
targeting  hi]  ih-risk  populations,  the 
elderly,  and  other  populations  deemed 
to  need  the  jducation.  The  messages 
should  be  d  jsigned  for  the  target 
population  ind  should  be  culturally 
relevant. 


(f)  Professio  lal  Education 

Conduct  \  arious  education  campaigns 
designed  to 
and  primary 
information 


reach  vision  professionals 
care  physicians  with 
regarding  vision  loss 
problems,  s(  rvices  available, 
professional  standards  and  standards  of 
care,  and  wl  lere  to  acquire  additional 
information  Professional  education 
campaigns  i  lay  utilize  Web  sites, 
conferences  workshops,  symposia, 
printed  matiirial.  professional  journals, 
and  other  ap  propriate  literature. 
Professional  education  should  also 
include  the  atest  information  on  vision 
screening  ar  d  diagnostic  procedures  as 
well  as  prog  ess  in  other  areas  of  the 
Blindness  ajd  Vision  Loss  Prevention 
Program. 


(g)  Program 

Describe 
evaluation 
will  be  expanded 
prevalence 
blindness 


evaluation  and  Surveillance 


and 


end 


tieat 
aid  ; 


causes 
collection 
numbers  of 
eye  examin^ions 
examinations 
prevent  or 
evaluation 
should  not 
but  should 
Program 
include  nu 
the  program 
persons 
loss,  and 
blindness 
treatment 
identifiable 
these  coop 
Surveillt 
existing  date 
be  utilized  ip 
progreim 
include  desi ;: 
measures 


ar  d 
fo- 


:  ani 


1  ow  existing  program 
surveillance  activities 

to  determine  the 
numbers  of  persons  with 
vision  loss,  and  other  related 
Imp  ement  or  expand  data 
activities  to  determine  the 
eople  receiving  appropriate 
,  the  types  of 
and  actions  taken  to 
vision  loss.  Program 
surveillance  activities 
ijiitiate  new  data  collection 
ize  existing  data  sources, 
evaluation  strategies  should 
nibers  of  persons  reached  by 
estimated  number  of 
affei  :ted  by  blindness  and  vision 
nupibers  of  persons  with 
vision  loss  under 
the  disease.  (No  personally 
ata  may  be  collected  with 
e^ative  agreement  funds). 

activities  should  identify 
sources  and  Jiow  they  can 
r  the  purposes  of  this 
Evaluation  activities  should 
n  of  new  program 
future  data  sources,  with 


arce  i 


an  emphasis  evaluating  program 
performance  measures  consistent  with 
long-term  program  objectives. 

2.  CDC  Activities 

(a)  Assist  as  needed,  in  the 
development  of  a  national  evaluation 
framework  that  includes  measiu-ement 
methods,  surveillance  instruments  for 
future  use,  data  standards  and 
definitions,  and  a  structure  for 
evaluating  the  effectiveness  of  program 
services. 

(b)  Provide  assistance  as  required  to 
develop  a  CDC  technical  advisory 
committee  to  guide  program  services, 
share  information  in  professional 
settings,  and  ensure  collaboration 
among  relevant  programs  within  CDC. 

(c)  Provide  the  expertise,  staff,  and 
evidence-based  resources  of  CDC 
programs  to  assist  and  enhance  the  work 
of  the  funded  organization. 

(d)  Support  the  recipient's  activities 
by  providing  scientific  and  public 
health  consultation  and  assistance  in 
the  development  of  activities  imder 
Recipient  Activities.  This  includes 
providing  technical  assistance,  training, 
and  support  to  the  funded  organization 
in  the  areas  of  program  standards, 
evaluation,  surveillance,  and  service 
delivery  through  public  health 
structures. 

(e)  Assist  with  the  public  health 
assessment  in  state  and  local  health 
agencies  to  identify  gaps  in  services  and 
to  encourage  and  support  opportunities 
for  collaboration  and  coordination. 

F.  Content 

Letter  of  Intent  (LOI) 

A  letter  of  intent  is  requested  (not 
required)  from  potential  applicants  for 
the  purpose  of  planning  the  competitive 
review  of  applications.  The  narrative 
should  be  no  more  than  one  page, 
single-spaced,  and  printed  on  one  side. 
The  letter  of  intent  should  identify  the 
program  announcement,  the  applicant 
organization,  document  proof  of  the 
applicant's  non-profit  status,  501(c)(3) 
status,  and  the  extent  to  which  the 
organization  meets  the  eligibility 
requirements. 

Application 

The  program  announcement  title  and 
number  must  appear  in  the  application. 
Utilize  the  information  in  the  Program 
Requirements,  Other  Requirements, 
Evaluation  Criteria,  and  this  section  to 
develop  the  application  content. 
Applications  will  be  evaluated  on  the 
criteria  listed.  The  content  requirements 
as  well  as  the  evaluation  criteria  should 
be  followed  closely.  Applications 
should  be  no  more  than  35  pages 


double-spaced,  printed  on  one  side, 
with  one-inch  margins,  and' unreduced 
12-point  font.  In  addition  to  the 
application  forms,  the  application  must 
contain  the  following  in  this  order: 

1.  A  Table  of  Contents  with  page 
numbers  for  each  of  the  sections. 

2.  A  description  of  the  background 
and  need  for  the  program. 

Data  that  describes  the  problem  of 
blindness  and  vision  loss  in  the  United 
States,  as  well  as  any  social  or  economic 
data  which  further  defines  the  problems 
should  be  included.  Historical  and  other 
relevant  information  should  be  provided 
which  demonstrates  the  applicant's 
imderstanding  of  the  problem  and  how 
to  address  it.  A  description  of  the 
applicant  organizational  structure, 
including  financial  and  programmatic 
capabilities,  as  veil  as  an  inventory  of 
current  organizational  activities  related 
to  this  announcement.  The  affiliate 
structure  should  also  be  described  and 
how  the  organization  achieves  its 
mission  through  the  affiliates.  A 
description  of  the  proposed  staff, 
including  attached  resumes  or  job 
descriptions  for  a  full-time  project 
coordinator  and  other  key  staff,  the 
qualifications  and  responsibilities  of 
each  staff  member  and  the  percent  of 
time  each  are  committing  to  the  program 
should  also  be  included. 

3.  A  detailed  work  plan  for: 
(a)  Screening;  (b)  Outreach  for 

treatment  and  rehabilitation;  (c)  Public 
Health  Assessment;  (d)  Public  and 
Professional  education;  and  (e)  Program 
Evaluation  and  Surveillance.  The  work 
plans  should  be  time-phased,  and 
should  include  one-year  and  five-year 
program  objectives  including  an 
implementation  plan. 

4.  A  budget  and  budget  justification. 
Provide  a  budget  and  budget 

justification  including  allocation  to 
program  areas,  budgeted  amounts  by 
categories  (personnel,  ft'inge  benefits, 
travel,  equipment,  supplies,  contractual, 
and  other  direct  costs),  allocations  to 
affiliates,  and  a  description  of  the 
funding  mechanisms  and  timelines  that 
will  be  used  to  disperse  funds.  The 
budget  should  be  detailed  for  one  year 
but  should  include  a  proposed  summary 
•budget  for  subsequent  years  (four 
additional  years).  Financial 
contributions  should  be  included  where 
appropriate. 

5.  Appendices. 

Supporting  materials  including  letters 
of  support,  organizational  background 
and  history,  data  to  describe  blindness 
and  vision  loss,  and  strategic  plans 
should  be  included  in  the  appendices 
section  of  the  application. 
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G.  Submission  and  Deadline 

LOI  Submission 

A  letter  of  intent  is  requested  by 
August  1,  2003.  Submit  the  LOI  to: 
Regina  Hardy,  Division  of  Diabetes 
Translation,  CDC  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  4770  Buford  Highway,  NE., 
Mailstop  K-10,  Atlanta,  GA  30341. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  the  PHS  5161  Form.  Forms  are 
available  at  the  following  Internet 
address:  www.cdc.gov/od/pgo/ 
forminfo.htm.  If  you  do  not  have  access 
to  the  Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  please 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Applications  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time.  August  18,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA  03189, 
CDC  Procurement  and  Grants  Office, 
2920  Brandy  wine  Rd.,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
•     TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Applications  sent  by 
the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
■  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  deliver}'  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline.  Any  application  that  does 
not  meet  the  above  criteria  will  not  be 
eligible  for  competition,  and  will  be 
returned  to  the  applicant.  The  appliceint 
will  be  notified  of  their  failure  to  meet 
the  submission  requirements. 


H.  Evaluation  Criteria 

Applicants  are  required  to  provide . 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of   - 
effectiveness  must  relate  to  the 
performance  goal  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  objective  review 
group  appointed  by  CDC  will  evaluate 
each  application  against  the  following 
criteria: 

1 .  Work  Plan  (40  points) 

The  degree  to  which  the  applicant 
describes  a  plan  that  is  time-phased, 
feasible  and  measurable.  The  work  plan 
must  be  specific  and  meet  the 
expectations  in  the  Program 
Requirements  and  Application  Content 
sections  of  this  program  announcement. 
The  degree  to  which  the  plans  reflect 
and  build  upon  existing  capabilities  and 
assets,  and  utilize  the  capacity  of  the 
affiliates.  The  extent  to  which  the  plan 
includes  efforts  to  sustain  the  program 
long-term.  The  extent  to  which  the 
application  describes  plans  to 
collaborate  with  CDC  in  developing  an 
evaluation  framework  and  performance 
measures.  The  extent  to  which 
appropriate  data  sources  are  available  to 
define  the  problems  of  blindness  and 
vision  loss  and  plans  to  acquire 
additional  data  sources.  The  extent  to 
which  the  application  provides  clear 
definitive  plans  to  make  the  program 
nationwide  in  scope. 

2.  Program  Leadership  and  Management 
(25  points) 

The  extent  to  which  the 
organizational  structure  is  designed  to 
implement  the  proposed  work  plan 
including  leadership  and  decision- 
making processes.  The  extent  to  which 
the  proposed  staffing  will  have  the 
appropriate  qualifications  and 
experience  to  implement  the  proposed 
work  plan.  The  extent  to  which  the 
applicant  describes  clearly  defined  roles 
for  program  staff  and  the  roles  of  the 
affiliates. 

The  extent  to  which  the  application 
demonstrates  a  capacity  to  giiide  and 
support  their  affiliates. 

3.  Background  and  Need  (25  points) 

The  extent  to  which  the  problem  of 
blindness  and  vision  loss  is  described 
and  supported  by  institutional  data.  The 
extent  to  which  the  application 
identifies  the  strengths  and  weakness  of 


vthe  current  prevention  programs  in  the 
United  States.  The  extent  to  which  the 
application  identifies  potential 
collaborators  and  the  strengths  they 
offer  to  the  program.  The  extent  to 
which  the  applicant  has  the  necessary 
organizational  capabilities  to  deliver  the 
services  of  the  program  including 
database  development  and  management. 
The  extent  of  the  applicant's  ability  to 
train  and  certify  screeners  and  screening 
activities.  The  extent  to  which  the 
application  demonstrates  a  histor\-  and 
evidence  of  delivering  vision  loss  and 
blindness  program  services. 

4.  Budget  and  Budget  Narrative  (10 
points) 

The  extent  to  which  the  budget 
appears  reasonable  and  consistent  with 
the  proposed  activities  and  intent  of  the 
program. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  and  two 
copies  of: 

1 .  Interim  progress  report  will  be  due 
April  1,  2004  containing  a  brief 
description  of  the  program 
accomplishments/narrative  and  progress 
made  in  the  first  six  months  of  the 
program;  reasons  for  not  achieving 
proposed  objectives  and  activities: 
progress  in  allocating  and  dispersing  the 
budget;  and  details  for  changes  in  the 
program  for  the  remainder  of  the  time 
for  which  funds  are  provided. 

2.  An  annual  progress  report 
summarizing  the  past  year's 
accomplishments,  and  a  financial  status 
report,  no  more  than  90  days  after  the 
end  of  the  budget  period. 

3.  Final  financial,  performance,  and 
evaluation  reports,  no  more  than  90 
days  after  the  end  of  the  five-year 
project  period  (depending  upon 
availability  of  funds). 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  requirements  ar^ 
applicable  to  this  program.  For  a 
complete  description  of  each,  see 
Attachment  I  of  the  program 
announcement  as  posted  on  the  CDC 
Web  site. 

AR-7    Executivebrder  12372  Review 
AR-8    Public  Health  Systems  Reporting 

Requirements 
AR-10    Smoke- Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-12     Lobbying  Restrictions 
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J.  Where  To  Obtain  Additional 
Information 


fo  7ns  I 
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Dated:  July  1 
Sandra  R.  Mailing 


Procurement  and  Grants 
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Office.  Centers 
Prevention. 
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BILLING  CODE  4U  J-1S-P 


DEPARTMErir  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
Docket  No.  20d3N-031 1 

Agency  Inforinatlon  Collection 
Activities;  Proposed  Collection; 
Comment  Request:  Medical  Device 
User  Fee  and  Modernization  Act  Small 
Business  Qu|ilification  Certification 
(Form  FDA  3^02) 

agency:  Fooc 
HHS. 
action:  Notic  ! 


SUMMARY:  Th( 

Administration 
opportunity 
proposed  co 
information 
Paperwork 
PRA),  Federa 
publish  notio  f 
concerning 
information, 
extension  of 
information, 
public  comment 


and  Drug  Administration. 


Food  and  Drug 
(FDA)  is  announcing  an 
public  comment  on  the 
ion  of  certain 
the  agency.  Under  the 
Reduction  Act  of  1995  (the 
agencies  are  required  to 
in  the  Federal  Register 
proposed  collection  of 
including  each  proposed 
existing  collection  of 
c  nd  to  allow  60  days  for 
in  response  to  the 


fur 
11 3Cti 

b^ 


each 


notice.  The  proposed  collection  of 
information  will  permit  an  applicant  to 
certify  that  it  qualifies  as  a  "small 
business"  within  the  meaning  of  the 
Medical  Device  User  Fee  and 
Modernization  Act  (MDUFMA),  will 
help  the  applicant  organize  the 
information  FDA  needs  to  verify  each 
certification,  and  will  collect  contact 
information  to  facilitate  rapid  resolution 
of  any  questions  FDA  may  have 
concerning  information  the  applicant 
has  provided.  In  the  Federal  Register  of 
March  26,  2003  (68  FR  14664),  FDA 
published  a  notice  announcing  OMB's 
approval  of  this  collection  of 
information  (OMB  control  number 
0910-0508).  Since  this  was  an 
emergency  approval  that  expires  on 
October  31,  2003,  FDA  is  following  the 
normal  PRA  clearance  procedures  by 
issuing  this  notice. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  September  16,  2003. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  via  the  Internet  at:  http:// 
www. fda.gov/dockets/edockethome. 
Submit  written  comments  on  the 
collection  of  information  to  the  Divsion 
of  Dockets  Management  (HFA-305). 
Food  and  Drug  Administration.  5630 
Fishers  Lane.,  rm.  1061,  Rockville,  MD 
20852.  All  comments  should  be 
identified  with  the  docket  number 
foijnd  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  miist  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 


With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  »f  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

MDUFMA  Small  Business  Qualification 
Certification  (Form  FDA  3602)  —  (OMB 
Control  Number  0910-0508)— Extension 

MDUFMA  amends  the  Federal  Food, 
Drug,  and  Cosmetic  Act  to  provide  for 
user  fees  for  certain  medical  device 
applications.  The  initial  fees  (for  fiscal 
year  (FY)  2003)  are  set  by  statute;  FDA 
will  publish  a  Federal  Register  notice 
by  August  1,  2003.  announcing  the  fees 
for  FY  2004.  To  avoid  harming  small 
businesses,  MDUFMA  provides  for 
reduced  or  waived  fees  for  applicants 
who  qualify  as  a  "small  business."  This 
means  there  are  two  levels  of  fees,  a 
standard  fee,  and  a  reduced  or  waived 
small  business  fee. 

Presently,  a  "small  business"  is  an 
applicant  who  reported  no  more  than 
S30  million  "gross  receipts  or  sales"  on 
its  Federal  income  tax  return  for  the 
most  recent  tax  year;  the  applicant  must 
count  the  "gross  receipts  or  sales"  of  all 
of  its  affiliates,  partners,  or  parent  firms 
when  calculating  whether  it  meets  the 
$30  million  threshold.  An  applicant 
must  pay  the  full  standard  fee  unless  it 
provides  evidence  demonstrating  to 
FDA  that  it  meets  the  "small  business" 
criteria.  The  evidence  required  by 
MDUFMA  is  a  copy  of  the  most  recent 
Federal  income  tax  return  of  the 
applicant,  and  any  affiliate,  partner,  or 
parent  firm.  FDA  will  review  these 
materials  and  decide  whether  an 
applicant  is  a  "small  business"  within 
the  meaning  of  MDUFMA. 

Form  FDA  3602  will  be  available  in 
a  forthcoming  guidance  document, 
"MDUFMA  Small  Business 
Qualification  Worksheet  and 
Certification."  This  guidance  will 
describe  the  criteria  FDA  will  use  to 
decide  whether  an  entity  qualifies  as  a 
MDUFMA  small  business  and  will  help 
prospective  applicants  understand  what 
they  need  to  do  to  meet  the  small 
business  criteria  for  FY  2004  and 
subsequent  fiscal  years.  FDA  will  * 
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publish  this  guidance  by  August  1, 
2003. 


Respondents  will  be  businesses  or 
other  for-profit  organizations.  FDA 


estimates  the  burden  of  this  information 
collection  as  follows: 


Table  1 .  —  Estimated  Annual  Reporting  Burden^ 


FDA  Form  Number 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

3602 

3,000 

1 

3,000 

1 

3,000 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation. 


FDA  based  these  estimates  on 
conversations  with  industry,  trade 
association  representatives,  and  from 
internal  FDA  estimates.  This  represents 
FDA's  estimate  on  the  number  of  small 
businesses  that  will  submit  a  premarket 
notification,  a  premarket  application,  a 
premarket  report,  a  panel  track 
supplement,  efficacy  supplement,  180- 
day  supplement,  or  a  real  time 
supplement  to  FDA  during  a  single 
fiscal  year  from  FY  2004  through  2007. 

Dated:  July  11,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Pohcy. 

[FR  Doc.  03-18160  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

2004  National  Survey  on  Drug  Use 
and  Health— (OMB  No.  0930-0110, 
Revision) — The  National  Survey  on 
Drug  Use  and  Health  (NSDUH),  formerly 
the  Nationeil  Household  Survey  on  Drug 
Abuse  (NHSDA),  is  a  survey  of  the 
civilian,  noninstitutionalized 
population  of  the  United  States  12  years 
old  and  older.  The  data  are  used  to 
determine  the  prevalence  of  use  of 
tobacco  products,  alcohol,  illicit 
substances,  and  illicit  use  of 
prescription  drugs.  The  results  are  used 
by  SAMHSA,  ONDCP,  Federal 
government  agencies,  and  other 
organizations  and  researchers  to 
establish  policy,  direct  program 
activities,  and  better  allocate  resources. 

As  with  all  NSDUH/NHSDA  surveys 
conducted  since  1999,  the  sample  size 
of  the  survey  for  2004  will  be  sufficient 
to  permit  prevalence  estimates  for  each 
of  the  fifty  states  and  the  District  of 


Columbia.  For  the  2004  survey, 
additional  questions  in  the  following 
substantive  areas  are  planned:  adult 
mental  health  treatment  (three 
additional  questions  to  obtain  more 
detail  on  unmet  mental  health  treatment 
need,  and  on  alternative  mental  health 
treatment  received);  drug  treatment 
(four  questions  on  age  at  first  treatment 
for  alcohol  and/or  drug  use);  prior 
substance  use  (expanded  2003's  prior 
marijuana  and  cigarette  use  module  to 
collect  information  on  age  at  last  use  for 
each  core  substance  respondent 
reported  last  using  over  30  days); 
depression  (separate  modules  for 
adolescents  and  adults  based  on 
adaptations  of  existing  modules  used  in 
the  National  Comorbidity  Survey).  The 
following  questions  are  planned  to  be 
deleted  from  the  2004  survey:  speciality 
cigarettes  (questions  about  clove  and 
hidi  use);  amount  paid  for  cigarettes  in 
the  past  30  days;  and  youth  access  to 
cigarettes.  Three  to  four  years  of  data 
have  been  collected  on  these  questions, 
which  may  be  included  again  in  future 
surveys  as  the  need  arises.  The  total 
annual  burden  estimate  is  shown  below: 


Number  of 
respondents 


Responses  per 
respondent 


Average  burden 

per  response 

(hr.) 


Total  burden 
(hrs) 


Household  Screening 

Interview 

Screening  Verification 
Interview  Verification  . 

Total 


182,250 

67,500 

5,559 

10,125 


0.083 

1.0 

0.067 

0.067 


15,127 

67,500 

372 

678 


182,250 


83,677 
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Written  ca  nunents  and 
recommends  tions  concerning  the 
proposed  ini  armation  collection  should 
be  sent  with  n  30  days  of  this  notice  to: 
Allison  Herr  )n  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503:  due  to  potential 
delays  in  Oh  B's  receipt  and  processing 
of  mail  sent  1  hrough  the  U.S.  Postal 
Service,  resp  andents  are  encouraged  to 
submit  comr  lents  by  fax  to:  202-395- 
6974. 

Dated:  luly    1.2003. 
Anna  Marsh, 

Acting  Executi  w  Officer.  SAMHSA. 

[FR  Doc.  03-11 1238  Filed  7-17-03:  8:45  am) 

BILLING  CODE  41  >2-20-P 


DEPARTMEI  IT  OF  HOMELAND 
SECURITY 

Coast  Guara 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Adrpinistration 
[USCG-2002-i4134] 

Port  Pelican  LLC  Deepwater  Port 


License  App 


AGENCY:  Coai  t  Guard,  DHS,  and 
Maritime  Ad  ninistration,  DOT. 
ACTION:  Notif  e  of  public  hearing;  request 
for  comment: . 


ication 


summary:  Th  3  U.S.  Coast  Guard  (USCG) 
and  the  U.S.  Maritime  Administration 
(MARAD)  wi  1  hold  a  public  hearing  to 
receive  infori  lation  relevant  to  the 
issuance  or  d  3nial  of  the  requisite 
federal  license  for  the  proposed  Port 
Pelican  LLC  1  )eepwater  Port  project.  The 
proposed  Pni  t  Pelican  LLC  Deepwater 
Port  would  b !  located  in  the  Gulf  of 
Mexico,  apprDxiraately  36  miles  south 
southwest  of  Fresh  Water  City, 
Louisiana,  in  the  Outer  Continental 
Shelf  (OCS)  1  ease  Block  Vermilion  140. 
We  encouragK  interested  individuals 
and  organizal  ions  to  attend  the  public 
hearing  and  s  libmit  comments.  We  also 
seek  commen  Is  from  anyone  unable  to 
attend  the  pu  )lic  hearing.  In 
conjunction  \ .ith  the  public  hearing,  the 
USCG  and  M  >iRAD  will  also  hold  an 
informationa  open  house  regarding  the 
proposed  Por  Pelican  LLC  Deepwater 
Port  project. 

DATES:  The  p  iblic  hearing  will  be  held 
on  Monday.  August  18,  2003,  3  p.m.  to 
6  p.m.,  in  Ne  v  Orleans,  Louisiana.  The 
informationa  open  house  will  be  held 
on  Monday,  August  18,  2003,  1  p.m.  to 
3  p.m.,  in  Ne' v  Orleans.  Louisiana.  The 


public  hearing  may  be  adjourned  as 
early  as  5  p.m.  if  there  is  no  significant 
attendance  or  participation  during  the 
first  two  hours.  The  public  hearing  will 
continue  beyond  6  p.m.  if  necessary  to 
ensiu-e  all  individuals  present  at  that 
time  who  wish  to  comment  have  an 
opportunity  to  do  so. 

Comments  intended  for  inclusion  in 
the  public  docket  [USCG-2002-14134] 
must  reach  the  Docket  Management 
Facility  on  or  before  October  2,  2003. 
ADDRESSES:  The  public  hearing  and 
informational  open  house  will  be  held 
at  the  following  location:  New  Orleans 
Marriott,  555  Canal  Street,  New  Orleans, 
LA  70130,  (504)  581-1000. 

You  may  submit  comments  identified 
by  Coast  Guard  docket  number  USCG- 
2002-14134  to  the  Docket  Management 
Facility  at  the  U.S.  Department  of 
Transportation.  To  avoid  duplication, 
please  use  only  one  of  the  following 
methods: 

(1)  Web  site:  http://dms.dot.gov. 

(2)  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 

(3)  Fax:  (202)  493-2251. 

(4)  Delivery:  Room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  366- 
9329. 

(5)  Federal  eRulemaking  Portal: 
http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  this 
notice,  the  Port  Pelican  LLC  Deepwater 
Port  license  application,  or  the  public 
hearing  or  informational  open  house, 
contact  Commander  Mark  Prescott,  U.S. 
Coast  Guard  at  (202)  267-0225  or 
mprescott@comdt.uscg.mil.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief  of  Dockets,  Department  of 
Transportation,  at  (202)  366-5149. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

Whether  or  not  you  attend  the  public 
hearing  or  informational  open  house,  we 
encourage  you  to  submit  written 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http://dms.dot.gov 
and  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  the  Department 
of  Transportation  (DOT)  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  yoiu:  name  and 


address,  identify  the  docket  number 
(USCG-2002-14134),  indicate  your 
specific  concern,  and  give  the  reason  for 
each  comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  yoiu'  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
imbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  a\  any  time  and 
conduct  a  simple  search  using  the 
docket  number  USCG-2002-14134.  You 
may  also  visit  the  Docket  Management 
Facility  in  room  PL-401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  Privacy  Act  Statement 
in  the  Federal  Register  published  on 
April  11,  2000  (65  FR  19477).  or  you 
may  visit  http://dms.dot.gov. 

Public  Hearing/Informational  Open 
House 

The  Coast  Guard  and  the  Maritime 
Administration  will  hold  a  public 
hearing  from  3  p.m.  to  6  p.m.  on 
Monday,  August  18,  2003  at  the  New 
Orleans  Marriott,  555  Canal  Street,  New 
Orleans,  Louisiana.  An  informational 
open  house  will  be  held  prior  to  the 
public  meeting  from  1  p.m.  to  3  p.m.  at 
the  same  location.  We  invite  the  public 
and  representatives  of  interested 
agencies  to  attend  and  provide 
comments  on  the  proposed  license 
application.  If  you  plan  to  attend  the 
public  hearing  or  informational  open 
house  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  contact  the 
U.S.  Coast  Guard  as  indicated  in  FOR 
FURTHER  INFORMATION  CONTACT. 
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Proposed  Deepwater  Port  Background 
Information 

The  proposed  Port  Pelican  LLC 
Deepwater  Port  would  deliver  natural 
gas  to  the  United  States  Gulf  Coast  using 
existing  gas  supply  and  gathering 
systems  in  the  Gulf  of  Mexico  and 
southern  Louisiana.  Gas  would  then  be 
delivered  to  shippers  using  the  national 
pipeline  grid  through  interconnections 
with  major  interstate  and  intrastate 
pipelines. 

The  project  would  consist  of  two 
concrete  gravity  based  structure  (GBS) 
units  fixed  to  the  seabed,  which  would 
include  integral  liquefied  natural  gas 
(LNG)  storage  tanks,  support  deck 
mounted  LNG  receiving  and 
vaporization  equipment  and  utilities, 
berthing  accommodations  for  LNG 
carriers,  facilities  for  delivery  of  natural 
gas  to  a  pipeline  transportation  system, 
and  personnel  accommodations. 

A  42-inch  diameter  offshore  Pelican 
Interconnector  Pipeline  (PIPL),  37 
nautical  miles  in  length,  would  be 
constructed  as  part  of  the  project.  The 
PIPL  would  transport  gas  from  the 
terminal  to  a  point  near  the  Tiger  Shoal 
Platform  "A"  where  it  would  connect  to 
the  Henry  Hub.  The  Henry  Hub  would 
deliver  the  gas  to  the  onshore  U.S.  gas 
pipeline  network. 

License  Application  Background 
Information 

The  Port  Pelican  LLC  Deepwater  Port 
license  application  was  submitted  to  the 
Secretary  of  Transportation  on 
November  25,  2002.  The  license 
application  calls  for  construction  of  the 
Port  Pelican  Deepwater  Port  in  an  area 
situated  in  the  Gulf  of  Mexico, 
approximately  36  miles  south  southwest 
of  Fresh  Water  City,  Louisiana,  in  OCS 
Lease  Block  Vermilion  140.  Additional 
information  concerning  the  contents  of 
the  application  can  be  found  online  at 
http://dms.dot.gov  under  docket  number 
USCG-2002-14134,  or  in  the  notice  of 
application  published  in  the  Federal 
Register  at  67  FR  79234  (Dec.  27,  2002). 
This  public  hearing  is  being  held 
pursuant  to  33  U.S.C.  1504(g)  to  receive 
information  relevant  to  the  issuance  or 
denial  of  the  requisite  federal  license  for 
the  proposed  Port  Pelican  LLC 
Deepwater  Port  project. 

Procedural 

Any  person  who  wishes  may  appear 
and  speak  or  present  evidence  at  this 
public  hearing.  Persons  plaiming  to 
speak  at  the  hearing  should  contact  the 
U.S.  Coast  Guard  as  indicated  in  FOR 
FURTHER  INFORMATION  CONTACT,  any  time 


prior  to  the  hearing,  indicating  the 
approximate  amount  of  time  required. 
.Written  statements  and  exhibits  may  be 
submitted  in  place  of  or  in  addition  to 
oral  statements  and  will  be  made  a  part 
of  the  hearing  record.  Written 
statements  and  exhibits  may  be 
delivered  before  or  during  the  hearing, 
or  they  may  be  submitted  for  up  to  45 
days  following  the  date  of  the  hearing  to 
the  Docket  Management  Facility  listed 
under  ADDRESSES. 

Dated:  July  14.  2003. 
loseph  I.  Angelo, 

Director  of  Standards,  Marine  Safety. 
Security,  and  Environmental  Protection.  U.S. 
Coast  Guard. 

Raymond  R.  Barberisi, 

Director.  Office  of  Ports  and  Domestic 
Shipping,  U.S.  Maritime  Administration. 
[FR  Doc.  03-18292  Filed  7-17-03;  8:45  am) 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-43] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Application  for  the  Transfer  of  Physical 
Assets 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

The  Department  is  requesting  an 
extension  of  approval  to  collect  the 
subject  information  from  prospective 
purchasers  of  properties  with  HUD- 
insured  or  HUlD-held  mortgages.  The 
information  must  be  submitted  to  HUD 
prior  to  conveying  the  title  to  ensure  the 
transfer  of  physical  assets  does  not  place 
the  property  in  physical,  financial,  or 
managerial  jeopardy  by  the  transfer. 
DATES:  Comments  Due  Date:  July  18, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
'^lie  proposal  by  name  and/or  OMB 
approval  number  (2502-0275)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 


New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for  the 
Transfer  of  Physical  Assets. 

OMB  Approval  Number:  2502-0275. 

Form  Numbers:  HUD-92266. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Prospective  purchasers  of  properties 
with  HUD-insured  or  HUD-held 
mortgages  must  submit  information  to 
HUD  prior  to  conveying  the  title  to 
ensure  the  transfer  of  physical  assets 
does  not  place  the  property  in  physical, 
financial,  or  managerial  jeopardy  by  the 
transfer. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^815-N-44] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Management  Certifications  and 
Management  Entity  Profile 

agency:  Offi(  e  of  the  Chief  Information 
Officer,  HUD 
ACTION:  Notic  b. 


Th' 


Act 


SUMMARY: 

collection 
has  been  sub 
Management 
review,  as 
Reduction 
soliciting  puHl 
subject  propo  sal. 

The  Depart  nent 
approval  to 
information 
housing  projdct 
HUD-held 


proposed  information 
recjuirement  described  belovi^ 

itted  to  the  Office  of 
ind  Budget  (OMB)  for 
required  by  the  Paperwork 

.  The  Department  is 

ic  comments  on  the 


is  requesting 
CI  intinue  collecting 
f^om  owners  of  multifamily 
s  with  fully-insured  or 
mdrtgages  and  subsidized. 


non-insured  projects.  Those  owners 

must  provide  data  for  HUD's  approval  of 

management  agents/entities. 

DATES:  Comments  Due  Date:  August  18, 

2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0305)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974:  E-mail 
La  uren_  Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-fi^p  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
"described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoiu-s  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Management 
Certifications  and  Management  Entity 
Profile. 

OMB  Approval  Number:  2502-0305. 

Form  Numbers:  HUD-9832,  HUD- 
29839A.  HUD-9839B.  HUD-9839C. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Owners  of  insured  and  assisted 
multifamily  housing  projects  are 
required  by  HUD  administrative 
guidelines  to  submit  certain  data  for 
review  and  approval  of  a  new 
management  agent. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion  of  proposed  new  management 
agent. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  tiours 


Reporting  Burdi  sn 


3,600 


10,800 


0.40 


4,350 


Total  Estirrkjted 

Status:  Ext4nsion 
approved  col 

Authority:  Section 
Reduction  Act 
amended. 

Dated:  July  1 
Wayne  Eddins, 

Departmental 
Office  of  the 
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DEPARTMENT  OF  HOUSING  AND 
UF^BAN  DEVELOPMENT 

[Docket  No.  FR^»809-N-29] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  die  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 


HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Steward  B.  McKinney 
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Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  iipmeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  bie  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B— 41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-ft^e  nimiber.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportimity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 


Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at 
1-800-927-7588  listed  at  the  beginning 
of  this  Notice.  Included  in  the  request 
for  review  should  be  the  property 
address  (including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Coast  Guard:  Ms. 
Teresa  Sheinberg,  U.S.  Coast  Guard, 
Room  6109,  2100  Second  Street.,  SW., 
Washington,  DC  20593-0001;  (202)  267- 
6142;  Energy:  Mr.  Andy  Duran, 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  ME-90,  Washington,  DC 
20585;  (202)  586-4548;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  Interior:  Ms.  Linda  Tribby, 
Acquisition  and  Property  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  MS5512,  Washington,  DC 
20240;  (202)  219-0728;  Navy:  Mr. 
Charles  C.  Cooks,  Director,  Department 
of  the  Navy,  Real  Estate  Pojicy  Division, 
Naval  Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE.,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  (These  are 
not  toll-free  numbers). 

Dated:  July  10,  2003. 
Mark  R.  Johnson, 

Deputy  Director,  Office  of  Special  Needs 
Assistance  Programs. 

Title  V,  Federal  Surplus  Property  Program 

Federal  Register  Report  for 

7/18/03 

Suitable/Available  Properties 

Buildings  (by  States) 

Indiana 

Paulsen  U.S.  Army  Reserve  Ctr 
800  East  Crystal 


N.  Judson  Co:  Starke  IN  46366— 

Landholding  Agency:  GSA 

Property  Number:  54200330001 

Status:  Surplus 

Comment:  13,114  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
office/training/vehicle  maint.  and  repair 

GSA  Number:  l-D-IN-597 

Unsuitable  Properties 

Building  (by  State) 
California 

Bldg.  56 

Naval  Air  Station 

Lemoore  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200330001 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Structure  63 
Naval  Air  Station 
Lemoore  Co:  CA 
Landholding  Agency:  Navy 
Property  Number:  77200330002. 
Status:  Excess 
Reason:  Secured  Area  \ 

Structure  64 

Naval  Air  Station 

Lemoore  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200330003 

Status:  Excess 

Reason:  Secured  Area 

Structure  65 

Naval  Air  Station 

Lemoore  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200330004  . 

Status:  Excess 

Reasons:  Secured  Area 

Bldg.  70 

Naval  Air  Station 

Lemoore  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200330005 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  75 

Naval  Air  Station 
Lemoore  Co:  CA 
Landholding  Agency:  Navy 
Property  Number:  77200330006 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  776 
Naval  Air  Station 
Lemoore  Co:  CA 
Landholding  Agency:  Navy 
Property  Number:  77200330007 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  818 
Naval  Air  Station 
Lemoore  Co:  CA 
Landholding  Agency:  Navy 
Property  Number:  77200330008 
Status:  Excess 
Reasons:  Secxired  Area;  Extensive 

deterioration 

Bldg.  827 
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CA 

I  agency:  Navy 

77200330009 


CA 

/  gency:  Navy 

77200330010 


Naval  Air  Station 
Lemoore  Co:  i 
Landholding . 
Property  Number: 
Status:  Excess 
Reasons:  Secu  ed  Area;  Extensive 
deterioratioi 

Bldg.  931 

Naval  Air  Station 

Lemoore  Co:  i 

Landholding . 

Property  NumI  ler: 

Status:  Excess 

Reasons:  Secu:  ed  Area;  Extensive 

deterioratioi 
Bldg.  935 
Naval  Air  Stattn 
Lemoore  Co:  ( 
Landholding . 
Property  Numlier: 
Status:  Excess 
Reasons:  Secui  sd  Area;  Extensive 

deterioration 

Colorado 

Bldg.  574 
National  Park 
Old  Glacier  Cn  ek 
Rocky  Mountai  n 
Landholding 
Property  Numlier 
Status:  Unutil 
Reasons:  Extensive 


:C\ 

;  h  gency:  Navy 

77200330011 


Co:  Larimer  CO  80517- 
:ency:  Interior 
61200330001 
:;ed 

deterioration 


B-)  16 


Wales  Bldg 

National  Park 

Rocky  Mountai 

Landholding  Aiency 

Property  Numbi  ir: 

Status:  Unutiliz  3d 

Reason:  Extensi  /e  deterioration 

Wales  Bldg.  B-4l7 

National  Park 

Rocky  Mountai 

Landholding  Agency 

Property  Numb<  r: 

Status:  Unutiliz  td 

Reason:  Extensi  ^e  deterioration 

Wales  Bldg.  B-f  18 

National  Park 
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Co:  Grand  CO  80447- 

Interior 
r:  61200330002 


Bldg.  B-777 

National  Park 

Conservation  C  jmp 

Rocky  Mountai  i 

Landholding  A  jency 

Property  Numb  si 

Status:  Unutilised 

Reasons:  Not  aqcessible;  Extensive 

deterioration 
Bldg.  B-781 
National  Park 
Conservation  C  imp 
Rocky  Mountai  i 
Landholding  A;  [ency 
Property  Numb  !r 
Status:  Unutilia  ed 
Reasons:  Not  aqcessible;  Extensive 

deterioration 
Bldg.  B-852 
National  Park 
Conservation 
Rocky  Mountaifc 
Landholding  A|  ency 
Property  Numb  ir: 
Status:  Unutili 
Reason:  Not 


Co:  Grand  CO  80447- 
:  Interior 
61200330003 


Cimp 


Co:  Grand  CO  80447- 
Interior 
61200330004 


Z3d 


ble 


Co:  Grand  CO  80447- 
:  Interior 
61200330005 


Co:  Grand  CO  80447- 

:  Interior 
: 61200330006 


Rocky  Mountain  Co:  Grand  CO  80447- 
Landholding  Agency:  Interior 
Property  Number:  61200330007 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Maryland 

Bloody  Pt  Bar  Lighthouse 

Chesapeake  Bay 

Kent  Co:  MD 

Landholding  Agency:  GSA 

Property  Number:  54200330002 

Status:  Excess 

Reason:  Not  accessible 

GSA  Number:  4-U-MI>-0612 

Bldg.  503A 

Naval  Air  Station 

Patuxent  River  Co:  MD 

Landholding  Agency:  Navy 

Property  Number:  77200330012 

Status:  Excess 

Reason:  Extensive  deterioration 

Massachusetts 

Kennedy  Barn/Garage 

National  Seashore 

Eastham  Co:  Barnestable  MA  02642- 

Landholding  Agency:  Interior 

Property  Number:  61200330011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Nevada 

31  Bldgs./Facilities 
Nellis  AFB 
Tonopah  Test  Range 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agency:  Energy 
Property  Number:  41200330003 
Status:  Unutilized 
eason:  Secured  Area  \ 

New  Jersey 

Bldg.  260 

Coast  Guard  Training  Center 

Cape  May  Co:  NJ  08204- 

Landholding  Agency:  Coast  Guard 

Property  Number:  88200330001 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Structure  U02 

Coast  Guard  Training  Center 
Cape  May  Co:  NJ  08204- 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200330002 
Status:  Excess 
Reason:  Secured  Area 

New  York 

Bldg.  208 

Brookhaven  National  Lab 

Upton  Co:  Suffolk  NY  11973- 

Landholding  Agency:  Energy 

Property  Number:  41200330001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  209 

Brookhaven  National  Lab 

Upton  Co:  Suffolk  NY  11973- 

Landholding  Agency:  Energy 

Property  Number:  41200330002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Bldg.  106 


vSl 


Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200330013 
Status:  Excess 

Reason:  Extensive  deterioration  •»» 

Bldg.  906 

Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200330014 
Status:  Excess 

Reason:  Extensive  deterioration 
Tennessee 

.  Clinton  Property 
Stones  River  National  Battlefield 
Murfreesboro  Co:  Rutherford  TN  37129- 
Landholding  Agency:  Interior 
Property  Number:  61200330012 
Status:  Excess 

Reason:  Extensive  deterioration 
Smith  Property 

Stones  River  National  Battlefield 
Murfreesboro  Co:  Rutherford  TN  37129- 
Landholding  Agency:  Interior 
Property  Number:  61200330013 
Status:  Excess 
Reason:  Extensive  deterioration 

Virginia 

Church  Street  Quarters  (204) 
Colonial  National  Park 
Yorktown  Co:  York  VA  23690- 
Landholding  Agency:  Interior 
Property  Number:  61200330008 
Status:  Excess 

Reason:  Extensive  deterioration 
Church  Street  Quarters  (205) 
Colonial  National  Park 
Yorktown  Co:  York  VA  23690- 
Landholding  Agency:  Interior 
Property  Number:  61200330009 
Status:  Excess 

Reason:  Extensive  deterioration 
Nelson  Property 
Colonial  National  Park 
Yorktown  Co:  York  VA  23690- 
Landholding  Agency:  Interior 
Property  Number:  61200330010 
Status:  Excess 
Reason:  Extensive  deterioration 

Unsuitable  Properties 

Buildings  (by  State) 

Virginia 

Bldg.  CG-2  (OSOl) 
usee  CAMSLANT 
Chesapeake  Co:  VA 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200330003 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  CG-6  (0S02) 
usee  CAMSLANT 
Chesapeake  Co:  VA 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200330004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  {0V02) 
USCG  CAMSLANT 
Chesapeake  Co:  VA 
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Landholding  Agency:  Coast  Guard 
Property  Number:  88200330005 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  (0V03) 
USCG  CAMSLANT 
Chesapeake  Co:  VA 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200330006 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Washington 

Barn 

Heart  K  Ranch 

Near  Thorp  Co:  Kittitas  WA  9894&- 

Landholding  Agency:  Interior 

Property  Number:  61200330014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Garage/Shop 

Heart  K  Ranch 

Near  Thorp  Co:  Kittitas  WA  98946- 

Landholding  Agency:  Interior 

Property  Number:  61200330015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

1 -Stall  Garage 

Heart  K  Ranch 

Near  Thorp  Co:  Kittitas  WA  98946- 

Landholding  Agency:  Interior 

Property  Number:  61200330016 

Status:  Unutilized 

Reason:  Extensive  deterioration* 

Residence 

Heart  K  Ranch 

Near  Thorp  Co:  Kittitas  WA  98946* 

Landholding  Agency:  Interior 

Property  Number:  61200330017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Storage 

Heart  K  Ranch 

Near  Thorp  Co:  Kittitas  WA  98946- 

Landholding  Agency:  Interior 

Property  Number:  61200330018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Residence  No.  50 

1807  Rest  Haven  Road 

Yakima  Co:  WA  98901- 

Landholding  Agency:  Interior 

Property  Number:  61200330019 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Cow  Barn 

1807  Rest  Haven  Road  ^^ 

Yakima  Co:  WA  98901- 

Landholding  Agency:  Interior 

Property  Number:  61200330020 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Chicken  Coop 

1807  Rest  Haven  Road 

Yakima  Co:  WA  98901- 

Landholding  Agency:  Interior 

Property  Number:  61200330021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

[FR  Doc.  03-17856  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-09] 

Delegation  of  Authority  to  the  Office  of 
Policy  Development  and  Research  for 
Administration  of  HUD's  Higher 
Education  Programs 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  Through  this  notice,  the 
Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  Policy 
Development  and  Research  the 
authority  to  administer  HUD's  higher 
education  programs.  These  programs  are 
the  Commimity  Development  Work 
Study  program,  the  Community 
Outreach  Partnership  Center  program, 
the  Historically  Black  Colleges  and 
Universities  program,  the  Hispanic- 
Serving  Institutions  Assisting 
Communities  program,  the  Alaskan 
Native/Native  Hawaiian  Institutions 
Assisting  Communities  program,  and 
the  Tribal  Colleges  and  Universities 
program. 

EFFECTIVE  DATE:  July  9,  2003. 

FOR  FURTHER  ]NKRMATION  CONTACT: 

Christopher  D.  Lord,  Deputy  Assistant 
Secretary  for  Policy  Development  and 
Research,  451  Seventh  Street,  SW., 
Room  8108,  Washington,  DC  20410- 
6000,  telephone  (202)  708-3896. 
Persons  with  hearing  or  speech 
impairments  may  call  HUD's  TTY 
number  at  (202)  708-1455  or  the  Federal 
Information  Relay  Service's  TTY 
number  at  (800)  877-8339.  Other  than 
the  "800",  the  telephone  and  TTY 
numbers  listed  are  not  toll-free. 

Section  A.  Authority  Delegated 

The  Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  Policy 
Development  and  Research  the 
authority  to  administer  the  following 
programs,  including  the  authority  to 
issue  and  waive  regulations  for  these 
programs: 

1.  The  Community  Development 
Work  Study  program,  section  107(c)  of 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5307(c)); 

2.  The  Community  Outreach 
Partnership  Center  program,  within  the 
Community  Outreach  Partnership  Act  of 
1992  (42  U.S.C.  5307  note),  and  section 
107  of  the  Housing  Development  Act  of 
1974  (42  U.S.C.  5307(b)(3)); 

3.  The  Historically  Black  Colleges  and 
Universities  program,  under  section 
107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5307(b)(3)); 


4.  The  Hispanic-Serving  Institutions 
Assisting  Communities  program,  under 
the  Fiscal  Year  (FY)  2002  HUD 
Appropriations  Act  (Public  Law  107-73, 
115  Stat.  651,  approved  November  26, 
2001); 

5.  The  Alaskan  Native/Native 
Hawaiian  Institutions  Assisting 
Communities  program,  under  the  FY 
2002  HUD  Appropriations  Act  (Pubhc 
Law  107-73,  115  Stat.  651,  approved 
November  26,  2001); 

6.  The  Tribal  Colleges  and 
Universities  program,  under  the  FY 
2002  HUD  Appropriations  Act  (Public 
Law  107-73,  115  Stat.  651,  approved 
November  26,  2001). 

Section  B.  Authority  to  Redelegate 

Subject  to  the  authority  excepted  in 
Section  C,  the  authority  granted  in 
Section  A  may  be  further  redelegated  in 
accordance  with  a  written  redelegation 
of  authority. 

Section  C.  Authority  Excepted 

The  authority  granted  under  Section 
A  does  not  include  the  authority  to  sue 
and  be  sued.  The  redelegation  authority 
granted  under  Section  B  does  not 
include  the  authority  to  issue  or  waive 
regulations. 

Section  D.  Delegations  Revoked 

This  delegation  supersedes  and 
revokes  all  prior  delegations  from  the 
Secretary  concerning  the  authority  to 
administer  the  six  programs  listed  in 
this  delegation. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  9,  2003. 
Mel  Martinez, 

Secretary. 

(FR  Doc.  03-18183  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-10] 

Delegation  of  Authority  for  Rural 
Housing  and  Economic  Development 
Grants  Awarded  to  Indian  Tribes  and 
Trit}al  Entities 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  In  this  notice,  the  Secretary 
delegates  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  the  authority 
to  adininister  Riual  Housing  and 
Economic  Development  (RHED)  grants 
awarded  to  Indian  tribes  and  tribal 
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entities  by  HyD's  Office  of  Conununity 
Planning  and  Development. 

EFFECTIVE  Da|e:  July  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Fagaii,  Office  of  Native 
American  Programs,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  4126, 
Washington  ijlC  20410-5000;  telephone 
(202)  401-7914.  (This  is  not  a  toll-free 
number.)  Fortthose  needing  assistance, 
this  number  ipay  be  accessed  through 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  The  Rural 
Housing  and  Economic  Development 
(RHED)  program  provides  funding  to 
Indian  tribes,  state  housing  frnemce 
agencies,  statd  community  and/or 
economic  de\felopment  agencies,  local 
rural  nonprofits,  and  community 
development  corporations  to  support 
innovative  hoiising  and  economic 
development  jctivities  in  rural  areas. 
The  program  i  s  authorized  in  annual 
HUD  appropr  ations  acts  and  was 
originally  auttorized  in  the  Fiscal  Year 
(FY)  1998  HUp  Appropriation  Act  (Pub. 
L.  105-65,  111  Stat.  1344,  1357, 
approved  Oct]  27,  1997).  The  RHED 
program  is  administered  by  the 
Assistant  Secnetary  for  Conmi unity 
Planning  and  Development.  Because  the 
Office  of  Native  American  Programs  is 
in  the  Office  a|f  Public  and  Indian 
Housing,  the  authority  for  management 
of  RHED  grants  awarded  to  Indian  tribes 
and  tribal  entities  by  the  Office  of 
Community  PI  anning  and  Development 


is  delegated  to 
for  Public  and 
follows: 


the  Assistant  Secretary 
Indian  Housing  as 


Section  A.  Au  hority  Delegatied 

The  Secretaj  y  of  HUD  delegates  to  the 
Assistant  Secrjtary  for  Public  and 
Indian  Housin  i  the  authority  to 
administer  RHflD  grants  awarded  to 
Indian  tribes  apd  tribal  entities. 

Section  B.  Autliority  Excepted 

The  authoriw  delegated  under  Section 
A  does  not  include  the  authority  to  sue 
and  be  sued,  or  the  authority  to  issue  or 
waive  regulations  for  the  RHED 
program. 

Section  C.  Autpority  to  Redelegate 

The  authorit  y  delegated  under  Section 
A  may  be  furtt  er  redelegated  to 
employees  of  the  Department  through 
written  redelegations  of  authority. 

Authority:  Sec  Hon  7(d),  Department  of 
Housing  and  Url  an  Development  Act  (42 
U.S.C.  3535(d)). 


Dated:  July  9,  2003. 
Mel  Martinez, 

Secretary. 

[FR  Doc.  03-18184  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4210-32-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-14] 

Delegation  of  Authority  for  Native 
Hawaiian  Housing  Block  Grant 
Program 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  In  this  notice,  the  Secretary 
delegates  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  the  authority 
to  administer  the  Native  Hawaiian 
Housing  Block  Grant  program. 
EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherone  Ivey,  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4126,  Washington  DC 
20410-5000;  telephone  (202)  401-7914. 
(This  is  not  a  toll-free  number.)  For 
those  needing  assistance,  this  number 
may  be  accessed  through  TTY  by  callii^ 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Native  Hawaiian  Housing  Block  Grant 
(NHHBG)  program  was  created  by 
section  203  of  Title  II  of  the  Omnibus 
Indian  Advancement  Act  (Public  Law 
106-568,  114  Stat.  2876,  approved 
December  27,  2000)  and  section  513  of 
the  American  Homeownership  and 
Economic  Opportunity  Act  of  2000 
(Public  Law  106-569,  114  Stat.  2969, 
approved  December  27,  2000),  which 
amended  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.)  by 
adding  a  new  Title  VIII.  The  objective  of 
the  NHHBG  program  is  to  provide 
housing  block  grants  to  fund  affordable 
housing  activities  for  native  Hawaiians. 
This  notice  delegates  the  authority  to 
administer  the  NHHBG  program  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Section  A.  Authority  Delegated 

The  Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  the  authority  to 
administer  the  NHHBG  program, 
including  the  authority  to  issue  and 
waive  regulations. 


Section  B.  Authority  Excepted 

The  authority  delegated  in  Section  A 
does  not  include  the  authority  to  sue 
and  be  sued. 

Section  C.  Authority  to  Redelegate 

The  authority  delegated  in  Section  A 
may  be  redelegated  to  employees  of  the 
Department  through  written 
redelegations  of  authority,  except  for  the 
authority  to  issue  and  waive  regulations. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  7,  2003. 
Mel  Martinez, 

Secretary. 

[FR  Doc.  03-18185  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4210-32-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-15] 

Delegation  of  Authority  for  the  Section 
184  Indian  Housing  Loan  Guarantee 
Program 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  In  this  notice,  the  Secretary 
delegates  the  authority  to  administer  the 
Section  184  Indian  Housing  Loan 
Guarantee  program  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

EFFECTIVE  DATE:  July  7,  2003. 

^R  FURTHER  INFORMATION  CONTACT: 

Edward  Fagan,  Office  of  Native 
American  Programs,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  4126, 
Washington,  DC  20410-5000;  telephone 
(202)  401-7914.  (This  is  not  a  toll-free 
number.)  For  those  needing  assistance, 
this  number  may  be  accessed  through 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
Section  184  Indian  Housing  Loan 
Guarantee  program  is  authorized  by 
Section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1715z-13a).  The  purpose  of 
this  program  is  to  provide  Indian 
families,  Indian  housing  authorities,  and 
Indian  tribes  with  access  to  sources  of 
private  financing. 

This  notice  delegates  the  authority  to 
administer  the  Section  184  Indian 
Housing  Loan  Guarantee  program  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 
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Section  A.  Authority  Delegated 

The  Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  the  authority  to 
administer  the  Section  184  Indian 
Housing  Loan  Guarantee  program  under 
Section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1715z-13a),  including  the 
authority  to  issue  and  waive  regulations. 

Section  B.  Authority  Excepted 

The  authority  delegated  under  Section 
A  does  not  include  the  power  to  sue  and 
be  sued. 

Section  C.  Authority  to  Redelegate 

The  authority  delegated  in  Section  A 
may  be  redelegated  to  employees  of  the 
Department  through  written  delegations 
of  authority,  except  for  the  authority  to 
issue  and  waive  regulations. 

Section  D.  Authority  Revoked 

All  prior  delegations  of  authority 
concerning  the  Section  184  Indian 
Housing  Loan  Guarantee  program  are 
revoked,  including  but  not  limited  to, 
the  delegation  of  authority  published  on 
September  26,  1994  (59  FR  491234). 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)).  ; 

Dated:  July  7,  2003. 
Mel  Martinez, 
Secretary. 
[FR  Doc.  03-18186  Filed  7-17-03;  8:45  am) 

BnjJNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-17] 

Delegation  of  Authority  WHh  Respect 
to  ttie  Section  184A  Loan  Guarantee 
Program  for  Native  Hawaiian  Housing 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  In  this  notice,  the  Secretary 
delegates  the  authority  to  administer  the 
Section  184 A  Loan  Guarantee  Program 
for  Native  Hawaiian  Housing  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 
EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherone  Ivey,  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4126,  Washington  DC 
20410-5000;  telephone  (202)  401-7914. 
(This. is  not  a  toll-free  nimiber.)  For 
those  needing  assistance,  this  number 


may  be  accessed  through  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Section  184 A  Loan  Guarantee  Program 
for  Native  Hawaiian  Housing  is 
authorized  by  Section  184  A  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  1715z-13b).  The 
purpose  of  the  program  is  to  provide 
Native  Hawaiian  families  with  greater 
access  to  private  mortgage  resources 
through  federal  loan  guarantees  to 
lenders.  This  notice  delegates  the 
authority  to  administer  the  Section 
184  A  Loan  Guarantee  Program  for 
Native  Hawaiian  Housing  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Section  A.  Authority  Delegated 

The  Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  the  authority  to 
administer  the  Section  184A  Loan 
Guarantee  Program  for  Native  Hawaiian 
Housing  under  Section  184 A  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  1715z-13b), 
including  the  authority  to  issue  and 
waive  regulations. 

Section  B.  Authority  Excepted 

The  authority  delegated  under  Section 
A  does  not  include  the  power  to  sue  and 
be  sued. 

Section  C.  Authority  to  Redelegate 

The  authority  delegated  in  Section  A 
may  be  redelegated  to  employees  of  the 
Department  in  accordance  with  a 
written  redelegation  of  authority,  except 
the  authority  to  issue  or  waive 
regulations. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  7,  2003. 
Mel  Martinez, 
Secretary. 
[FR  Doc.  03-18187  Filed  7-17-03;  8:45  am) 

BtLUfMi  CODE  4210-^-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR  120  5882  CD99;  3-0195] 

Notice  of  Public  Meeting,  Coos  Bay 
Resource  Advisory  Committee  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Bureau  of  Land 

Management  (BLM)  Coos  Bay  District 

Resource  Advisory  Committee  (RAC) 

Meeting  as  identified  in  Section 


205(f)(2)  of  the  Secure  Rural  Schools 
and  Community  Self-Determination  Act 
of  2000,  Public  Law  106-393  (the  Act). 

summary:  The  BLM  Coos  Bay  District 
RAC  will  be  meeting  on  August  15,  2003 
from  9  a.m.  until  4  p.m.  at  the  BLM 
Coos  Bay  District  Office.  The  Coos  Bay 
District  Office  is  located  at  1300  Airport 
Lane  in  North  Bend,  Oregon.  The 
purpose  of  this  meeting  will  be  for  the 
RAC  to  review  and  recommend  project 
proposals  for  funding. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Richardson,  District  Manager,  at  (541) 
756-0100  or  Glenn  Harkleroad,  District 
Restoration  Coordinator,  at  (541)  751- 
4361  or  glenn_tiarkleroad@or.blm.gov. 
The  mailing  address  for  the  BLM  Coos 
Bay  District  Office  is  1300  Airport  Lane, 
North  Bend,  Oregon  97459. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  about  the  Coos 
Bay  RAC  agenda  can  be  found  at  http:/ 
/www.orblm.gov/coosbay.  A  meeting 
agenda  will  be  posted  at  this  site  as  the 
meeting  date  nears. 

Sue  E.  Richardson, 

Coos  Bay  District  Manager. 

[FR  Doc.  03-18335  Filed  7-17-03;  8:45  am) 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Land  Management 

[OR-957-00-1420-BJ:  GP03-0199] 

FHing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKW:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  on  March  17, 
2003. 

Willamette  Meridian 

Washington 

T.  23  N.,  R.  13  W.,  accepted  February  10, 

2003 
T.  30  N.,  R.  30  E.,  accepted  February  10, 

2003 
The  plats  of  survey  of  the  following 

described  lands  were  officially  filed  in  the 

Oregon  State  Office,  Portland,  Oregon,  May  5, 

2003. 

Oregon 
T.  34  S,  R.  7  W..  accepted  March  21,  2003 
T.  15  S..  R.  6  W.,  accepted  April  18.  2003 
T.  33  S.,  R.  11  W.,  accepted  April  29,  2003 
T.  33  S.,  R.  10  W.,  accepted  April  29,  2003 
T.  34  S.,  R.  11  W.,  accepted  April  29,  2003 
T.  37  S.,  R.  2  E.,  accepted  April  29,  2003 

A  copy  of  the  plats  may  be  obtained 
from  the  Public  Room  at  the  Oregon 
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[FR  Doc.  03-1 
BILUNG  CODE  43 
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15  Filed  7-17-03;  8:45  am] 
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in 


DEPARTMEhJT  OF  THE  INTERIOR 

National  Parl^  Service 

Environmenttil  Statements; 
Availability:  $iscayne  National  Park, 
Florida. 

agency:  National  Park  Service,  Interior. 
ACTION:  Notic  3  of  Availability  of  the 
Record  of  Dec  ision  for  the  Final  General 
Management  'Ian  Amendment/ 
Environment;  1  Impact  Statement, 
Biscayne  National  Park,  Miami,  Florida. 


Pursuant 
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Stiltsville  also  may  serve  as  a  visitor  and 
interpretive  center,  research  facilities, 
an  artist-in-residence  dwelling,  meeting 
space,  and  a  satellite  park  office  that 
will  provide  for  NPS  presence  in  the 
northern  portion  of  the  park. 

The  full  ROD  includes  a  statement  of 
the  decision  made,  synopses  of  other 
alternatives  considered,  the  rationale  for 
the  decision,  a  description  of  the 
environmentally  preferred  alternative,  a 
•determination  of  non-impairment  of 
park  resources  and  values,  a  listing  of 
measures  to  minimize  environmental 
harm,  an  overview  of  public 
involvement  in  the  decision-making 
process,  and  a  statement  regarding 
section  7  of  the  Endangered  Species  Act. 

Basis  for  Decision 

In  reaching  its  decision  to  select  the 
preferred  alternative,  the  NPS 
considered  the  purposes  for  which 
Biscayne  National  Park  was  established, 
and  other  laws  and  policies  that  apply 
"to  lands  and  waters  in  the  park,  such  as 
the  NPS  Organic  Act,  National 
Environmental  Policy  Act,  and  the  NPS 
Management  Policies.  The  NPS  also 
carefully  considered  public  comments 
received  during  the  planning  process. 

To  develop  a  preliminary  preferred 
alternative,  the  NPS  evaluated  three 
action  alternatives  that  were  reviewed 
by  the  public  as  well  as  the  required  no- 
action  alternative. 

DATES:  The  Record  of  Decision  for  the 
Final  General  Management  Plan 
Amendment  and  Environmental  Impact 
Statement  for  Biscayne  National  Park 
was  signed  by  the  Director,  Southeast 
Region  for  the  NPS  on  June  11,  2003. 

ADDRESSES:  Copies  of  the  Record  of 
Decision  are  available  from  the 
Superintendent,  Biscayne  National  Park, 
PO  Box  1369,  Homestead,  Florida 
33090-1369.  Copies  can  also  be 
obtained  from:  Division  of  Planning  and 
Compliance,  Southeast  Regional  Office, 
National  Park  Service,  Attention:  David 
Libman,  100  Alabama  Street,  1924 
Building,  Atlanta,  Georgia  30303, 
Telephone:  404-562-3124,  ext.  685. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Biscavne  National  Park, 
305-230-1144,  ext.  3002. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  Record  of  Decision  on  the  Final 
General  Management  Plan  Amendment 
for  Biscayne  National  Park  can  be 
obtained  via  the  Internet  by  visiting  the 
NPS  Web  site  at  http:// 
www. planning. den. nps.gov/  or  by 
calhng  404-562-3124,  ext.  685. 


Dated:  June  11.  2003, 
William  W.  Schenk. 

Regional  Director,  Southeast  Region. 

[PR  Doc.  03-18205  Filed  7-17-03;  8:45  am] 

BILLING  CODE  431(>-LG-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service; 

Statue  of  Liberty  NM  and  Ellis  Island, 
New  York  and  New  Jersey;  Notice  of 
Availability  of  Draft  Environmental 
Impact  Statement;  Correction 

SUMMARY:  The  Department  published  a 
notice  in  the  Federal  Register  of  June 
25,  2003,  concerning  the  availability  of 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  Ellis  Island.  The 
notice  contained  an  incorrect  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Dyer  (212)  825-8950. 

Correction 

In  the  Federal  Register  of  June  25, 
2003,  Volume  68,  Number  122,  Page 
37862,  the  last  paragraph,  first  sentence 
Fegarding  the  last  date  for  receipt  of 
written  comments  should  read: 

Written  comments  may  be  sent  to  the 
Superintendent  until  September  12, 
2003. 

Dated:  July  2,  2003. 
Cynthia  R.  Garrett, 

Acting  Superintendent,  Statue  of  Liberty  NM 
and  Ellis  Island,  Northeast  Region.  National 
Park  Service. 

[FR  Doc.  03-18204  Filed  7-17-03;  8:45  ami 
BILUNG  CODE  4310-GE-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting 

AGENCY:  National  Park  Service,  Interior, 
SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Aniakchak  National  Monument  Park 
Subsistence  Resource  Commission  will 
be  held  at  Port  Heiden,  Alaska.  The 
purpose  of  the  meeting  will  be  to 
continue  work  on  National  Park  Service 
subsistence  hunting  program 
recommendations  including  other 
related  subsistence  management  issues. 
The  meeting  will  be  open  to  the  public. 
Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 

The  Subsistence  Resource 
Commissions  are  authorized  under  Title 
VIII,  section  808,  of  the  Alaska  National 
Interest  Larids  Conservation  Act,  Public 
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Law  96-487,  and  operation  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act, 

DATES:  The  meeting  will  be  on 
September  22  and  23,  2003,  from  9  a.m. 
to  4  p.m.  at  the  Port  Heiden  Community 
Center,  Port  Heiden,  Alaska. 

In  accordance  with  41  CFR  102-3.150, 
we  may  provide  less  than  15  days  notice 
in  the  Federal  Register  to  convene  the 
Commission  prior  to  the  September  29, 
2003,  Bristol  Bay  Regional  Council 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  McBurney,  Subsistence  Manager 
at  (907)  257-2633. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  will  be  published  in  local 
newspapers  and  announced  on  local 
radio  stations  prior  to  the  meeting  dates. 
Locations  and  dates  may  need  to  be 
changed  based  on  weather  or  local 
circumstances.  The  following  agenda 
items  will  be  discussed: 

1.  Call  to  order  (SRC  Chair).  . 

2.  Roll  Call  and  Confirmation  of 
Quorum. 

3.  SRC  Chair  and  Superintendent's 
Welcome  and  Introductions. 

4.  Review  Commission  Purpose  and 
Status  of  Membership. 

5.  Review  and  Adopt  Agenda. 

6.  Review  and  adopt  minutes  from  last 
meeting. 

7.  Superintendent's  Rep(Brt. 

8.  Update  SRC  Chair's  Workshop- 
October  21,  2003. 

9.  Update — Review  Federal  Subsistence 
Board  Wildlife  Proposals. 

10.  Update — Review  Federal 
Subsistence  Board  Fisheries 
Proposals. 

11.  Develop  comments  for  Federal 
Subsistence  Board  Proposals. 

12.  Review  Status  of  Subsistence 
Hunting  Program  Recommendations. 

13.  Public  and  agency  comments. 

14.  Set  time  and  place  of  next  SRC 
meeting. 

15.  Adjournment. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  six  weeks  after  the 
meeting  from:  Superintendent, 
Aniakchak  National  Monimient  and 
Preserve,  PO  Box  4230,  University  Drive 
#311,  Anchorage,  AK  99508.  Telephone 
(907) 271-3751. 

Marcia  Blaszak, 

Deputy  Regional  Director,  Alaska. 

(FR  Doc.  03-18201  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4312-H7-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore,  South 
Wellfteet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission  Two 
Hundred  Forty-Third  Meeting;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10,  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
September  26,  2003. 

The  Commission' was  reestablishment 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda. 

2.  Approval  of  minutes  of  previous 
meeting  (May  30,  2003). 

3.  Reports  of  Officers. 

4.  Reports  of  Subcommittees, 
Nickerson  Fellowship  Subcommittee. 

5.  Superintendent's  Report,  Salt  Pond 
Visitor  Center,  Mary  Chase  Salt  Marsh 
Project,  Highlands  Center,  UMass/NPS 
Outer  Cape  Study,  Zoning,  Penniman 
House,  Dime  Shack  Update,  News  from 
Washington. 

6.  Old  Business,  Invasive  Species. 

7.  New  Business. 

8.  Date  and  agenda  for  next  meeting. 

9.  Public  comment  and. 

10.  Adjournment. 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road.  Wellfleet,  MA  02667. 


Dated:  June  26,  2003. 
Maria  Burks,    ■ 

Superintendent. 

[FR  Doc.  03-18195  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4310-WV-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Denall  National  Park 
Subsistence  Resource  Commission 
Meeting 

AGENCY:  National  Park  Service,  Interior.  . 
SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Denali  National  Park  Subsistence 
Resource  Commission  will  be  held  at 
Cantwell,  Alaska.  The  purpose  of  the 
meeting  will  be  to  continue  work  on 
National  Park  Service  subsistence 
hunting  program  reconunendations 
including  other  related  subsistence 
management  issues.  The  meeting  will  be 
open  to  the  public.  Any  person  may  file 
with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed. 

The  Subsistence  Resource 
Commission  is  authorized  under  Title 
VIII,  section  808,  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  Public 
Law  96—487,  and  operates  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 
DATES:  The  meeting  will  on  August  20, 
2003,  9  a.m.  to  5  p.m.,  at  the 
Community  Hall,  Cantwell,  Alaska. 

In  accordance  with  41  CFR  102-3.150, 
we  may  provide  less  than  15  days  notice 
in  the  Federal  Register  to  convene  the 
Commission  prior  to  the  October  7, 
2003,  South-central  Regional  Advisory 
Council  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hollis  Twitchell,  Subsistence  and 
Cultural  Resources  Manager  at  (907) 
683-9544  or  (907)  455-0673. 
SUPPLEMENTARY  INFORMATKSN:  Notice  of 
this  meeting  will  be  published  in  loc^ 
newspapers  and  annoimced  on  local 
radio  stations  prior  to  the  meeting  dates. 
Locations  and  dates  may  need  to  be 
changed  based  on  weather  or  local 
circumstances.  The  following  agenda 
items  will  be  discussed: 

1.  Call  to  order  (SRC  Chair). 

2.  Roll  Call  and  Confirmation  of 

Quorum. 

3.  SRC  Chair  and  Superintendent's 

Welcome  and  Introductions. 

4.  Review  and  adopt  minutes  from  last 

meeting. 

5.  Additions  and  corrections  to  draft 

agenda. 

6.  Public  and  other  agency  comments. 
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7.  Denali  Bac  kcountry  Management 

Plan. 

8.  Cantwell  F  esident  Zone  Hunting  Plan 

Recomm  sndation. 

9.  North  Acciiss  Studies. 

10.  Federcil  Subsistence  Board. 

a.  Review  <  ctions  taken  on  Wildlife 
Proposals  "  May  2003. 

b.  Call  for  '  Vildlife  Proposals  for  2004 
"2005. 

c.  Federal  1  'isheries  Proposals — 
update. 

d.  Customa  ry  Trade 

11.  Alaska  Be  ard  Game  actions. 

12.  Subsisten:e  Community  Use  Profiles 

and  Trad  itional  Knowledge  studies. 

13.  Closing  p  iblic  and  agency 

commeni  s. 

14.  Set  time  a  nd  place  of  next  Denali 

National  Park  SRC  meeting. 

15.  Adjournment. 

Draft  minutes  of  the  meeting  will  be 
available  for  Bublic  inspection 


approximate! 
meeting  from 
National  Park 
Denali  Park 


six  weeks  after  the 
Superintendent,  Denali 
and  Preserve,  P.O.  Box  9, 
AK  99755. 


Mareia  Blaszal , 

Deputy  Regionc  I  Director,  Alaska. 

(FR  Doc.  03-18  !02  Filed  7-17-03:  8:45  am) 

aajJNG  CODE  431  t-H7-P 


DEPARTMENtr  OF  THE  INTERIOR 
National  ParM  Service 


1 


Kaloko-Honoicohau  National  Historical 
Park  Advisor|  Commission;  Notice  of 
Meeting 


he  reby 


Can 


Notice  is 
with  the  Federal 
Act  that  a 
Kaloko  Honoldohau 
National  Histqrical 
Commission 
Augusts,  2001 
National  Histc  rical 
73-4786  Kanalani 
Kona,  Hawaii. 

The  agenda 
Location  of 
Plans  for  Live 
Educational 
Education  Cedter 

The  meet  in 
Minutes  will 
documentatio 
dissemination 
will  be  availalil 
approval  of  th 
Commission. ' 
available  after 

For  copies  o 
Kaloko-Honokbhau 
Park  at  (808) 


will  include  Finalized 
oe  Halau,  Preliminary 
In  Education  Center,  and 
Pi  ograms  of  the  Live-In 


given  in  accordance 
Advisory  Committee 
of  the  Na  Hoapili  O 
,  Kaloko-Honokohau 
Park  Advisory 
11  be  held  at  9  a.m., 
at  Kaloko-Honokohau 
Park  Headquarters, 
St.  Suite  14,  Kailua- 


te ; 


is  open  to  the  public, 
recorded  for 
and  transcribed  for 
Minutes  for  the  meeting 
e  to  the  public  after 
full  Advisory 
ranscripts  will  be 
30  days  of  the  meeting, 
the  minutes,  contact 
National  Historical 
369-6881. 


Dated:  June  11,  2003. 

Geraldine  K.  Bell, 

Superintendent,  Kaloko-Honokohau  National 
Historical  Park. 

(FR  Doc.  CI-lBige  Filed  7-17-03;  8:45  am) 

BILUNC  CODE  4312-GH-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Lake  Clark  National 
Park  Subsistence  Resource 
Commission  Meeting 

agency:  National  Park  Service,  Interior. 
SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Lake  Clark  National  Park  Subsistence 
Resource  Commission  will  be  held  at 
Nondalton,  Alaska.  The  purpose  of  the 
meeting  will  be  to  continue  work  on 
National  Park  Service  subsistence 
hunting  program  recommendations 
including  other  related  subsistence 
management  issues.  The  meeting  will  be 
open  to  the  public.  Any  person  may  file 
with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed. 

The  Subsistence  Resource 
Commission  is  authorized  under  Title 
VIII,  section  808,  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  Public 
Law  96-487,  and  operates  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 
DATES:  The  meeting  will  on  September 
25,  2003,  10  a.m.  to  4  p.m.,  at  the 
Nondalton  Community  Hall,  Nondalton, 
Alaska. 

In  accordance  with  41  CFR  102-3.150, 
we  may  provide  less  than  15  days  notice 
in  the  Federal  Register  to  convene  the 
Commission  prior  to  the  September  29, 
2003,  Bristol  Bay  Regional  Council 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  McBurney,  Subsistence  Manager 
at  (907)  257-2633. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  will  be  published  in  local 
newspapers  and  announced  on  local 
radio  stations  prior  to  the  meeting  dates. 
Locations  and  dates  may  need  to  be 
changed  based  on  weather  or  local 
circumstances. 

The  following  agenda  items  will  be 
discussed: 

1.  Call  to  order  (SRC  Chair). 

2.  Roll  Call  and  Confirmation  of 
Quorum. 

3.  SRC  Chair  and  Superintendent's 
Welcome  and  Introductions. 

4.  Review  Commission  Purposje  and 
Status  of  Membership. 


5.  Review  and  Adopt  Agenda. 

6.  Review  and  adopt  minutes  from  last 
meeting. 

7.  Superintendent's  Report. 

8.  Update  SRC  Chairs  Workshop- 
October  21,  2003. 

9.  Update — Review  Federal  Subsistence 
Board — Wildlife  Proposals. 

10.  Update — Review  Federal 
Subsistence  Board — on  Fisheries 
Proposals. 

11.  Develop  Subsistence  Hunting 
Program  Recommendations 

12.  Public  and  agency  comments. 

13.  Set  time  and  place  of  next  SRC 
meeting. 

14.  Adjournment. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  six  weeks  after  the 
meeting  from:  Superintendent,  Lake 
Clark  National  Park  and  Preserve,  PO 
Box  4230,  University  Drive  #311, 
Anchorage,  AK  99508. 

Mareia  Blaszak, 

Deputy  Regional  Director,  Alaska. 

[FR  Doc.  03-18199  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4312-«T-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Historic  Landmarks  Survey; 
Notice  of  Draft  Additional 
Documentation  for  San  Luis  de 
Apalache  National  Historic  Landmark, 
Leon  County,  FL 

The  National  Historic  Landmarks 
Survey  solicits  comments  on  draft 
additional  documentation  that  has  been 
prepared  for  San  Luis  de  Apalache 
National  Historic  Landmark.  The 
additional  documentation  presents 
findings  from  recent  research  and 
provides  a  more  detailed  history  of  the 
site  than  was  included  in  the  original 
landmark  nomination  form.  In  addition, 
the  additional  documentation  proposes 
to  change  the  name  of  the  landmark. 
When  the  property  was  designated  a 
landmark  on  October  9,  1960,  the  proper 
name  was  unknown.  Research  has  since 
determined  that  the  property  was 
known  as  San  Luis  de  Talimali,  which 
the  additional  documentation  proposes 
to  make  the  official  name. 

The  draft  additional  documentation, 
for  San  Luis  de  Apalache  National 
Historic  Landmark  is  available  on  the 
National  Historic  Landmarks  Survey 
Web  site  at:  http://www.cr.nps.gov/nhl/ 
sanluis.pdf. 

Comments  on  the  proposed[  draft 
additional  documentation  will  be 
received  for  45  days  from  the  date  of 
this  notice.  Please  send  written 
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comments  to  Carol  D.  ShuU,  Chief, 
National  Historic  Landmarks  Suj^ey, 
National  Register,  History  and 
Education,  National  Park  Service,  1849 
C  Street,  NW..  (2280),  Washington,  DC 
20240,  Attention:  Daniel  Vivian  (phone: 
202-354-2252;  fax:  202-371-2229; 
e-mail:  dan_vivian@nps.gov). 

Carol  D.  Shull, 

Chief,  National  Historic  Landmarks  Survey, 
National  Register,  History  and  Education. 

[FR  Doc.  03-18198  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4312-S1-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
21,2003. 

Pursuant  to  section  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.,  NW.,  2280, 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.  NW,  8th  floor,  Washington  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  August  2,  2^3. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

FLORTOA 

Indian  River  County 

Jungle  Trail,  Bet.  Old  Winter  Bch  Rd.  and  FL 
A-l-A  on  Orchid  Island,  Orchid, 
03000700 

Palm  Beach  County 

Osborne  School,  (Florida's  Historic  Black 
Public  Schools  MPS)  1718  S.  Douglas  St., 
Lake  Worth,  03000701 

Volusia  County 

DeLeon  Springs  Colored  School,  (Florida's 

Historic  Black  Public  Schools  MPS)  330  E. 

Retta  St.,  DeLeon  Springs,  03000702 
Orsinge  City  Colored  School,  (Florida's 

Historic  Black  Public  Schools  MPS)  200  E. 

Blue  Springs  Ave.,  Orange  City,D3000703 

GEORGL\ 
Bleckley  County 

Cochran  Municipal  Building  and  School,  Jet. 
of  Dykes  St.  and  Second  St.,  Cochran, 
03000704 


KANSAS 
Barton  County 

Wolf  Park  Band  Shell.  Lots  12  and  13,  Block 
2,  200  Blk  of  N.  Main,  Ellinwood, 
03000706 

Douglas  County 

Vinland  Presbyterian  Church,  697  E.  1725 
Rd.,  Baldwin,  03000707 

KENTUCKY 

Allen  County 

Big  Spring  School — Oliver  Farmstead,  3293 
and  3109  Big  Springs  Rd.,  Settle,  03000712 

Clinton  County 

Noland,  Jesse,  House,  RRl  KY  969,  Albany, 
03000711 

Fulton  County 

Fulton  Downtown  Historic  District,  Park  of 
Carr,  Commercial,  Lake,  Main  and  Walnut 
Sts.,  Fulton,  03000710 

JeAierson  County 

Howard — Hardy  House,  429  S.  Second  St., 
Louisville,  03000709 

Ohio  County 

Rosine  General  Store  and  Barn,  8205  Blue 
Moon  of  KY— US  62,  Rosine,  03000708 

LOUISIANA 

Tangipahoa  Parish 

Tangipahoa  School,  Jet.  of  Jackson  and 
Tarpley  Sts.,  Tangipahoa,  03000705 

MISSOURI 

Barry  County 

Cassbille  Ranger  Station  Historic  District, 
(Mark  Twain  National  Forest  MPS)  MO 
248,  Cassville,  03000716 

Douglas  County 

Ava  Ranger  Station  Historic  District,  (Mark 
Twain  National  Forest  MPS)  MO  5S.  Ava, 
03000714 

Phelps  County 

RoUa  Ranger  Station  Historic  District,  (Mark 
Twain  National  Forest  MPS)  Bridge  School 
Road  and  Kingshighway,  Rolla,  03000717 

Shannon  County 

Winona  Ranger  Station  Historic  District, 
(Mark  Twain  National  Forest  MPS)  Rte  1, 
MO  19N,  Winona,  03000715 

Texas  County 

Houston  Ranger  Station  Historic  District, 
(Mark  Twain  National  Forest  MPS)  104  MO 
63S,  Houston,  03000713 

NEW  YORK 

Wyoming  County 

Letchworth  State  Park,  Genesee  River  Gorge 
Bet.  Portageville  and  Mt.  Morris,  Genesse 
Falls.  03000718 

OHIO 

Lawrence  County 

Miller— Knight  House,  2  Township  Rd- 1046, 
Miller,  03000720 


Summit  County 

Main — Market  Historic  District,  15—47  N. 
Main  St.,  1-39  S.  Main  St.,  39-168  E. 
Market  St..  18-42  N.  High  St.,  70  Broadway 
St.,  Akron,  03000719 

PENNSYLVANIA 

Luzerne  County 

St.  John  the  Evangelist  Roman  Catholic 
Church  and  School  Buildihg,  419  N.  Main 
St.,  Wilkes-Barre,  03000721 

Montgomery  County 

Jefferson  Elementary  School,  Beech  and 
Warren  Sts.,  Pottstown,  03000723 

Philadelphia  County 

Class  and  Nachod  Brewery,  1801-1823  N. 

10th  St.,  Philadelphia,  03000724 
General  Stores  and  Mold  Loft  Building — 

Harriman  Yard  of  the  Merchant 

Shipbuilding  Corporation,  1414  Radcliffe 

St.,  Bristol  Borough,  03000722 
N.  Sneilenburg  Company  Department  Store 

Warehouse.  1825-1851  N.  10th  St., 

Philadelphia,  03000^25 

TETJNESSEE 
Davidson  County 

West  End  High  School,  3529  West  End  Ave., 
Nashville,  03000726 

TEXAS 

Hunt  County 

Mayo  Hall,  Monroe  and  Stonewall  Sts., 

Commerce,  03000727 

A  request  for  REMOVAL  has  been  made  for 
the  following  resource: 

KENTUCKY  * 

Hart  County 

Battle  of  Munfordville,  (Boundary  Increase) 
(Munfordville  MRA),  Mostly  W  of  U.S. 
31W  near  Munfordville,  Munfordville 
vicinity,  01001254 

[FR  Doc.  03-18206  Filed  7-17-03;  8:45  am] 

8ILUNG  CODE  4312-51-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
28,  2003.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluatisn  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.  NW, 
2280,  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW,  8th  floor,  Washington 
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DC  20005;  or 
Written  or 
submitted  by 


by  fax,  202-371-6447. 
fa;  ;ed  comments  should  be 
August  2.  2003. 


Carol  D.  Shull. 

Keeper  of  the  N  itional  Register  of  Historic 
Places. 

DISTRICT  OF  Columbia 


District  of  Colu  mliia 

Chevy  Chase  Ajcad 

Washington, 
Square  1500 
''  Massachuset^ 

Washington 

FLORIDA 


e,  5520  Connecticut  Ave., 
P3000730 

4860,  4872,  4874, 
Ave,,  and  4301  49th  St.  NW, 
J3000731 


41  20 


Indian  River  C4unty 

Old  Town  Sebait 
Main  and  Wash 
FEC  Railroad 


Pinellas  Count] 

Kenwood  Histo'ic 
by  9th  Ave.  ^ 

■  St.  N,  5th  Av( 
Petersburg, 

MINNESOTA 


District,  Roughly  bounded 
,  19th  St.  N,  1st  Ave.  N.  31st 
N,  anct34th  St.  N,  St. 
01000729 


Cook  County 

Cascade  River 
Construction 
61,  Cascade 


V^ay: 


Fi 


Fillmore  Count ' 

Preston  Overloi 
Construction 
52,  Preston 

NEW  MEXICO 


UTAH 


Cache  County 

Elite  Hall,  98  W 


VERMONT 


Orang^  County 

Brock  Hill  Scho4lh 
Resources  of 
Newbury,  03060738 

Windham  CounI  y 

Park  Farm,  (Agr 


Fairfax  County 

Washington's, 


Vernon  Memo 
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ian  Historic  District  East, 
ington  Sts.,  Riverside  Dr., 
Sebastian,  03000728 


side,  (Federal  Relief 
n  Minnesota  MPS)  2481  MN 
ver  State  Park,  03000733 


»,  (Federal  Relief 

n  Minnesota  MPS)  On  MN 
06000732 


Dona  Ana  Coun  ty 

Phillips  Chapel  ^ME  Church.  638  N.  Tomillo 
St..  Las  Crucei,  03000735 

Otero  County 

Alamogordo  Wc^an 
Federation  of 
New  Mexico 
and  Indiana 


's  Club,  (New  Mexico 
Women's  Club  Buildings  in 
ItlPS)  SE  comer  of  12th  St. 
.,  Alamogordo,  03000734 


Ave 


Main  St..  Hyrum,  03000736 


ouse,  (Educational 
yermont  MPS)  North  Rd., 


ulturai  Resources  of 
Vermont  MPS)  26  Woodchuck  Hill  Rd. 
Grafton,  0300q737 

VIRGINIA 

Alexandria  Ind^endent  City 

Orange  and  We>  andria  Railroad  Hooff  s  Run 
Bridge,  Jamies  jn  Ave.  at  Hooff  s  Run, 
Alexandria  (Injdependent  City),  03000740 


G  lorge 


,  Gristmill,  5512  Mount 
ial  Hwy.,  Lorton,  03000739 


Suffolk  Independent  City  East  Suffolk 
Complex,  231  S.  7th  St.,  Suffolk 
(Independent  City),  03000743 

[FR  Doc.  03-18207  Filed  7-17-03;  8:45  am] 
BOiJNG  CODE  4312-51-f> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Ptioebe  A.  Hearst  Museum  of 
Anthropology,  University  of  California, 
Berlceley,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley,    - 
Berkeley,  CA.  The  humsm  remains  and 
associated  funerary  objects  were 
removed  from  six  sites  in  Kern  Coimty, 
CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole         i 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

An  assessment  of  the  human  remains, 
and  catalog  records  and  associated 
documents  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Picayune 
Rancheria  of  Chukchansi  Indians  of 
California;  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria,  California;  Table  Mountain 
Rancheria  of  California;  Tule  River 
Indian  Tribe  of  the  Tule  River 
Reservation,  California;  and  Tuolumne 
Band  of  Me-Wuk  Rancheria  of 
California. 

In  1922,  human  remains  representing 
at  least  26  individuals  were  removed 
from  burials  at  site  CA-Ker-37,  a  mound 
site  located  on  the  shoreline  of  former 
Goose  Lake,  Kern  County,  CA,  by  A. 
Steinberger  of  McFarland,  CA.  The 
human  remains  were  donated  to  the 
Phoebe  A.  Hearst  Museum  of 
Anthropology  in  the  same  year.  No 


known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1924,  human  remains  representing- 
at  least  16  individuals  were  removed 
from  burials  at  site  CA-Ker-37,  Kern 
County,  CA,  by  E.W.  Gifford,  and 
donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  in  the  same 
year.  No  known  individuals  were 
identified.  The  117  associated  funerary 
objects  are  6  textile  bag  fragments  and" 
111  olivella  and  clam  shell  beads. 
Characteristics  of  the  associated 
funerary  objects  and  nonfunerary 
objects  removed  from  site  CA-Ker-37 
indicate  that  the  burials  date  to  the 
Protohistoric  period,  the  200-year 
period  prior  to  European  contact  in  the 
mid-1 700s,  and  to  the  Historic  period. 

In  1932,  human  remains  representing 
at  least  five  individuals,  were  removed 
from  burials  at  site  CA-Ker-39,  a  mound 
site  located  on  the  shoreline  of  former 
Buena  Vista  Lake,  Kern  County,  CA,  by 
Mr.  and  Mrs.  W.D.  Strong  and  W.R. 
Wedel,  and  were  donated  to  the  Phoebe 
A.  Hearst  Museum  of  Anthropology  by 
W.R.  Wedel  in  the  same  year.  Two  of 
the  individuals  are  represented  by  hair. 
No  known  individuals  were  identified. 
The  six  associated  funerary  objects  are 
one  textile  fragment  and  five  shell 
beads. 

Characteristics  of  the  associated 
funerary  objects  and  nonfunerary 
objects  removed  from  site  CA-Ker-39 
indicate  that  the  burials  date  to  the 
Protohistoric  period,  the  200-year 
period  prior  to  European  contact  in  the 
mid-1 700s. 

In  1933,  human  remains  representing 
one  individual  were  removed  from  a 
burial  at  site  CA-Ker-40,  a  mound  site 
located  on  the  shoreline  of  former 
Buena  Vista  Lake,  Kern  County,  CA,  by 
W.D.  Strong,  and  were  donated  to  the 
Phoebe  A,  Hearst  Museum  of 
Anthropology  in  the  same  year.  No 
known  individual  was  identified.  The 
human  remains  consist  of  hair  adhering 
to  the  single  associated  funerary  object, 
a  fragment  of  brown  cloth. 

In  1948,  human  remains  representing 
one  individual  were  removed  from  a 
burial  at  site  CA-Ker-40,  Kern  County, 
CA,  by  H.S.  Riddell  and  F.A.  Riddell, 
and  were  donated  to  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  in  the 
same  year.  No  known  individuals  were 
identified.  The  two  associated  funerary 
objects  are  stones. 

Characteristics  of  the  nonfunerary 
objects  removed  from  site  CA-Ker-40 
indicate  that  the  burials  date  to  the 
Protohistoric  period,  the  200-year 
period  prior  to  European  contact  in  the 
mid-1 700s. 

In  1924,  human  remains  representing 
at  least  four  individuals  were  removed 
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from  burials  at  site  CA-Ker-50,  a  burial 
site  in  EUc  Hills,  near  the  shoreline  of 
former  Buena  Vista  Lake,  Kern  County, 
CA,  by  W.D.  Strong,  who  donated  these 
human  remains  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  in  the  same 
year.  No  known  individuals  were 
identified.  The  51  associated  funerary 
objects  are  fragments  of  the  matting  in 
which  the  human  remains  were 
wrapped  at  the  time  of  burial,  1  lot  of 
pinkish  powder  ,2  abalone  ornaments, 
33  shell  beads,  4  bone  tubes,  7  projectile 
points,  and  3  projectile  point  fragments. 

Characteristics  of  the  associated 
funerary  objects  and  nonfunerary 
objects  removed  from  site  CA-Ker-50 
Indicate  that  this  burial  site  was  in  use 
during  the  Protohistoric  period,  the  2Q0- 
year  period  immediately  prior  to 
European  contact  m  the  mid-1 700s. 

In  1899,  human  remains  representing 
at  least  nine  individuals  were  removed 
from  burials  at  site  CA-Ker-53,  a 
habitation  and  burial  site  near 
Buttonwillow,  Kern  County,  CA,  by 
P.M.  Jones,  who  donated  the  hiunan 
remains  to  the  Museum  of  Paleontology, 
University  of  California,  Berkeley  in  the 
same  year.  Some  time  prior  to  1902,  the 
Museum  of  Paleontology  transferred  the 
human  remains  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Characteristics  of  other  objects 
removed  from  site  CA-Ker-S^rindicate 
that  this  settlement  was  inhabited 
during  the  Protohistoric  period,  the  200- 
year  period  immediately  prior  to 
European  contact  in  the  mid-1 700s. 

In  1949,  human  remains  representing 
at  least  15  individuals  were  removed 
from  burials  at  site  CA-Ker-74,  located 
on  high  groimd  a  few  miles  southeast  of 
the  former  shoreline  of  Tulare  Lake, 
Kern  County,  CA,  by  members  of  the 
California  Archaeological  Survey,  and 
were  donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  in  the  same 
year.  No  known  individuals  were 
identified.  The  49  associated  funerary 
objects  are  35  shell  beads^  12  glass 
beads,  and  2  abalone  pendants. 

Characteristics  of  the  associated 
funerary  objects  of  Euroamerican  origin 
indicate  that  the  settlement  was 
inhabited  between  approximately  1810 
and  1860. 

The  burial  contexts  identify  the 
human  remains  removed  from  sites  in 
Kern  County,  CA,  as  being  Native 
American.  Linguistic  evidence  indicates 
that  this  region  of  California  was 
inhabited  by  Native  American  Yokuts 
speakers.  Archeological  research 
suggests  that  these  burial  and  habitation 
sites  date  to  a  relatively  late  time  period. 
Consultation  with  present-day  Yokuts 


groups  documents  an  oral  history  of 
continued  habitation  of  an  area 
encompassing  Kern  County,  CA,  that 
includes  the  Protohistoric  and  Historic 
periods.  Historical  sources  corroborate 
oral  history.  Modem  descendants  of 
Yokuts  speakers  are  the  Picayune 
Rancheria  of  Chukchansi  Indians  of 
California;  Santa  Rosa  Indian 
Commimity  of  the  Santa  Rosa 
Rancheria,  California;  Table  Mountain 
Rancheria  of  California;  Tule  River 
Indian  Tribe  of  the  Tule  River 
Reservation,  California;  and  Tuolumne 
Band  of  Me-Wuk  Remcheria  of 
California. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  77  individuals  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  226  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Picayune  Rancheria  of  Chukchansi 
Indians  of  California;  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria,  California;  Table  Mountain 
Rancheria  of  California;  Tule  River 
Indian  Tribe  of  the  Tule  River 
Reservation,  California;  and  Tuolunme 
Band  of  Me-Wuk  Rancheria  of 
California. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  C.  Richard  Hitchcock,  NAGPRA 
Coordinator,  Phoebe  A.  Hearst  Museum 
of  Anthropology,  University  of 
California,  Berkeley,  Berkeley,  CA 
94720,  telephone  (510)  642-6096,  before 
August  18,  2003.  Repatriation  of  the 
hiunan  remains  and  associated  funerary 
objects  to  the  Picayune  Rancheria  of 
Chukchansi  Indians  of  California;  Santa 
Rosa  Indian  Community  of  the  Santa 
Rosa  Rancheria,  California;  Table 
Mountain  Rancheria  of  California;  Tule 
River  Indian  Tribe  of  the  Tule  River 
Reservation,  California;  and  Tuolumne 
Band  of  Me-Wuk  Rancheria  of  California 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 


The  Phoebe  A.  Hearst  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Picayune  Rancheria  of 
Chukchansi  Indians  of  California;  Santa 
Rosa  Indian  Community  of  the  Santa 
Rosa  Rancheria,  California;  Table 
Mountain  Rancheria  of  California;  Tule 
River  Indian  Tribe  of  the  Tule  River 
Reservation,  California;  and  Tuolumne 
Band  of  Me-Wuk  Rancheria  of  California 
that  this  notice  has  been  published. 

Dated:  June  12.2003. 
John  Robbing, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-18208  Filed  7-17-01;  8:45  am) 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion:  San 
Diego  State  University,  San  Diego,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  San  Diego 
State  University,  San  Diego,  CA.  The 
human  remains  were  removed  from  two 
sites  in  San  Diego  County,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  niade  by  San  Diego  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
Barona  Group  of  Capitan  Grande  Band 
of  Mission  Indians  of  the  Barona 
Reservation,  California;  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  California;  Capitan 
Grande  Band  of  Diegueno  Mission 
Indians  of  California;  Cuyapaipe 
Community  of  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reservation, 
California;  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  California;  Jamul  Indian 
Village  of  California;  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  California; 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 
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California;  Manzanita  Band  of  Diegueno 
Mission  Indians  of  the  Manzanita 
Reservation,  California;  Mesa  Grande 
Band  of  Diegueno  Mission  Indians  of 
the  Mesa  Grande  Reservation, 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  and 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  California.  The 
Kumeyaay  Cultural  Repatriation 
Committee  is  the  authorized  NAGPRA 
representative  for  the  above  tribes. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cultiirally 
affiliated  with  the  human  remains 
should  contact  Lynn  Gamble,  Ph.D., 
Director,  Collections  Management 
Program,  San  Diego  State  University, 
5500  Campanile  Drive,  San  Diego,  CA 
92182-4443,  telephone  (619)  594-2305, 
before  August  18,  2003.  Repatriation  of 
the  human  remains  to  the  Kumeyaay 
Cultural  Repatriation  Committee  on 
behalf  of  the  Barona  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Barona  Reservation,  California;  Campo 
Band  of  Diegueno  Mission  Indians  of 
the  Campo  Indian  Reservation, 
California;  Capitan  Grande  Band  of 
Diegueno  Mission  Indians  of  California; 
Cuyapaipe  Community  of  Diegueno 
Mission  Indians  of  the  Cuyapaipe 
Reservation,  California;  Inaja  Band  of 
Diegueno  Mission  Indians  of  the  Inaja 
and  Cosmit  Reservation,  California; 
Jamul  Indian  Village  of  California;  La 
Posta  Band  of  Diegueno  Mission  Indians 
of  the  La  Posta  Indian  Reservation, 
California;  Manzanita  Band  of  Diegueno 
Mission  Indians  of  the  Manzanita 
Reservation,  California;  Mesa  Grande 
Band  of  Diegueno  Mission  Indians  of 
the  Mesa  Grande  Reservation, 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Semta  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  and 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  California  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

San  Diego  State  University  is 
responsible  for  notifying  the  Barona 
Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Barona 
Reservation,  California;  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  California;  Capitan 
Grande  Band  of  Diegueno  Mission 
Indians  of  California;  Cuyapaipe 
Community  of  Diegueno  Mission 


Indians  of  the  Cuyapaipe  Reservation, 
California;  Inaja  Barfd  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  California;  Jamul  Indian 
Village  of  California;  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  California; 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 
California;  Mesa  Grande  Band  of 
Diegueno  Mission  Indians  of  the  Mesa 
Grande  Reservation,  California;  San 
Pasqual  Band  of  Diegueno  Mission 
Indians  of  California;  Santa  Ysabel  Band 
of  Diegueno  Mission  Indians  of  the 
Santa  Ysabel  Reservation,  California; 
Sycuan  Band  of  Diegueno  Mission 
Indians  of  California;  Viejas.(Baron 
Long)  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Viejas 
Reservation,  California;  and  Kumeyaay 
Cultural  Repatriation  Committee  that 
this  notice  has  been  published. 

Dated:  June  19.  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-18209  Filed  7-17-03;  8:45  amj 

BILUNG  CODE  4310-70-8 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Battle  Creek  Salmon  and  Steelhead 
Restoration  Project,  Tehama  and 
Shasta  Counties,  CA 

AGENCIES:  Bureau  of  Reclamation, 
Interior.  Federal  Energy  Regulatory 
Commission,  Energy. 
ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
and  notice  of  public  workshop  and 
notice  of  public  hearing. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  the  lead  Federal  agency; 
the  Federal  Energy  Regulatory 
Commission  (FERC),  a  cooperating 
Federal  agency;  and  the  State  Water 
Resources  Control  Board  (SWRCB),  the 
lead  State  agency,  have  made  available 
for  public  review  and  comment  the 
Draft  EIS/EIR  for  the  Battle  Creek 
Salmon  and  Steelhead  Restoration 
Project  (Restoration  Project).  The 
proposed  CALFED-supported 
Restoration  Project  would  restore 
approximately  42  miles  of  Rii^at  in 
Battle  Creek  and  an  additional  6  miles 
of  habitat  in  its  tributaries,  while 
minimizing  the  loss  of  clean  and 
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renewable  energy  produced  by  the 
Battle  Creek  Hydroelectric  Project 
(Hydroelectric  Project),  owned  and 
operated  by  Pacific  Gas  and  Electric 
Company  (PG&E). 

DATES:  Submit  written  comments  on  the 
Draft  EIS/EIR  on  or  before  September 
16,  2003  to  both  Ms.  Mary  Marshall  and 
Mr.  Jim  Canaday  at  the  addresses  below. 

A  public  workshop  will  be  held  on 
Wednesday,  July  23,  2003,  from  6  p.m. 
to  8  p.m.  at  the  address  below  to  discuss 
the  piupose  and  content  of  the  Draft 
EIS/EIR. 

As  part  of  the  National  Environmental 
Policy  Act  (NEPA),  a  public  hearing  will 
be  held  on  Tuesday,  August  12,  2003, 
from  6  p.m.  to  8  p.m.  at  the  address 
below.  The  purpose  of  the  NEPA  public 
hearing  is  to  provide  the  public  an 
opportunity  to  orally  comment  on  the 
Draft  EIS/EIR.  Written  comments  will 
also  be  accepted  at  the  public  hearing. 
Note  that  this  public  hearing  is  separate 
from  and  not  associated  with  any 
SWRCB  hearings. 

ADDRESSES:  The  public  workshop  and 
public  hearing  will  be  held  at  the 
Manton  Joint  Union  Elementary  School, 
31345  Forward  Road,  Manton, 
California. 

Written  comments  on  the  Draft  EIS/ 
EIR  should  be  addressed  to  both,  Ms. 
Mary  Marshall,  Bureau  of  Reclamation, 
2800  Cottage  Way,  Sacramento,  CA 
95825  and  Mr.  Jim  Canaday,  State  Water 
Resources  Control  Board,  1001  I  Street, 
Sacramento,  CA  95814. 

Copies  of  the  Draft  EIS/EIR  may  be 
requested  from  Ms.  Sammie  Cervantes 
at  2800  Cottage  Way,  Sacramento,  CA 
95825,  or  by  calling  (916)  978-5104. 
TDD  (916)  978-5608,  or 
scervantes@mp.usbr.gov.  See 
SUPPLEMENTARY  INFORMATION  section  for 
locations  where  copies  of  the  Draft  EIS/ 
EIR  are  available  for  public  review. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mary  Marshall,  Reclamation,  at  (916) 
97&-5248,  TDD  (916)  978-5608,  e-mail: 
mmarsball@mp.usbr.gov  or  Mr.  Jim 
Canaday,  SWRCB,  at  (916)  341-5308.  e- 
mail: 
jcanaday@waterrights.swrcb.ca.gov. 

SUPPLEMENTARY  INFORMATION:  Habitat 
restoration  would  enable  safe  passage 
for  naturally  produced  salmonids  and 
would  facilitate  their  growth  and 
recovery  within  the  Sacramento  River 
and  its  tributaries.  These  salmonids 
include  the  Central  Valley  spring-run 
chinook  salmon.  State  and  Federally 
listed  as  threatened;  the  Sacramento 
River  winter-run  chinook  salmon.  State 
and  Federally  listed  as  endangered;  and 
the  Central  Valley  steelhead.  Federally 
listed  as  threatened. 


The  Restoration  Project  would  be 
accomplished  through  the  modification 
of  Hydroelectric  Project  facilities  and 
operations,  including  instream  flow 
releases.  The  Federal  Power  Act 
establishes  vdth  FERC  the  exclusive 
authority  to  license  nonfederal  water- 
power  projects  on  navigable  waterways 
and  Federal  lands.  PG&E  is  required  to 
file  an  application  with  FERC  for  an 
amendment  to  PG&E's  existing  license 
to  operate  the  hydropower  facilities  on 
Battle  Creek  that  would  be  affected  by 
implementation  of  the  proposed 
Restoration  Project.  PG&E  will  make 
available  for  public  review  and 
comment  its  Draft  Ljcense  Amendment 
Application  at  the  sapie  time  as  the 
Draft  EIR/EIS.  FERC  intends  to  adopt 
the  EIS  to  fulfill  its  NEPA  requirements 
as  part  of  its  review  of  PG&E's 
amendment  appfication.  FERC  will 
ensure  that  proposed  changes  in  the 
Hydroelectric  Project  comply  with 
NEPA  prior  to  issuing  the  license 
amendment. 

FERC  licensing  actions  in  California, 
including  new  licenses,  license 
amendments  that  potentially  effect 
water  quality  or  designated  beneficial 
uses,  and  project  relicensing,  require 
Federal  Clean  Water  Act  Section  401 
water  quality  certification  from  the 
SWRCB.  SWRCB  involvement  in  Clean 
Water  Act  Section  401  certification  is 
subject  to  compliance  with  the 
California  Environmental  Quality  Act. 

The  Draft  EIS/EIR  discusses  the 
project  purpose  and  need,  project 
description,  project  background,  and 
related  projects.  The  Draft  EIS/EIR 
addresses  the  impacts  of  project 
construction  and  operation  on  fisheries, 
botanical,  wetland  and  wildlife 
resoiu-ces,  hydrology,  power  generation 
and  economics,  water  quality, 
groxuidwater,  land  use,  socioeconomics, 
geology  and  soils,  aesthetics  and  visual 
resources,  transportation,  noise,  air 
quality,  public  health  and  safety,  public 
services  and  utilities,  recreation, 
cult\u^  resources,  environmental 
justice,  and  Indian  trust  assets. 

Copies  of  the  Draft  EIS/EIR  are 
available  for  public  review  at  the 
following  locations: 

•  Tehama  County  Library,  645 
Madison.  Red  Bluff.  CA.  96080.  (530) 
527-0604. 

•  Bureau  of  Reclamation,  Red  Bluff 
Field  Office,  22500  Altube  Avenue,  Red 
Bluff  CA,  96080,  (530)  529-3890. 

•  Shasta  County  Library,  1855  Shasta 
Street,  Redding,  CA,  96001,  (530)  225- 
5769. 

•  Susanville  Library,  Lassen  Coimty, 
1618  Main  Street,  Susanville  CA  96130. 
(530)  251-8127. 


•  Bureau  of  Reclamation.  Denver 
Office  Library,  Building  67,  Room  167. 
Denver  Federal  Center.  6th  and  Kipling, 
Denver,  CO  80225.  (303)  445-2072. 

•  Bureau  of  Reclamation,  Office  of 
Public  Affairs,  2800  Cottage  Way, 
Sacramento,  CA  95825-1898,  (916)  978- 
5100. 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW.,  Main  Interior  Building, 
Washington,  DC  20240-0001. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
made  available  for  public  review. 
Individual  respondents  may  request  that 
their  home  address  be  withheld  from 
public  disclosure,  which  will  be 
honored  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
respondents'  identity  may  also  be 
withheld  from  public  disclosure,  as 
allowable  by  law.  If  you  wish  to  have 
your  name  and/or  address  withheld, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  All 
submissions  itova  organizations  or 
businesses  suid  from  individuals 
identifying  tljemselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  disclosure  in 
their  entirety. 

Dated:  May  14,  2003. 

John  F.  Davis, 

Deputy  Regional  Director,  Mid-Pacific  Region, 
Bureau  of  Reclamation. 

Dated:  May  7,  2003. 

Joseph  D.  Morgan, 

Director.  Division  of  Hydropower 
Administration  and  Compliance,  Federal 
Energy  Regulatory  Commission. 
[FR  Doc.  03-18291  Filed  7-17-03;  8:45  amj 

BILUNG  CODE  4310-MH-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731 -TA-1 039-1041 
(Preliminary)] 

Certain  Wax  and  Wax/Resin  Thermal 
Transfer  Ribbons  From  France,  Japan, 
and  Korea 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines^,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'  Commissioner  Marcia  E.  Miller  dissenting. 
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in  the  investigations 
733(b)oftheAct,  or,  ifthe 

inations  are 
notice  of  affirmative 
ions  in  those 
under  section  735(a)  of 
that  filed  entries  of 
the  preliminary  phase  of 
need  not  enter  a 
for  the  final  phase 
Iftions.  Industrial  users, 
ise  under 
sold  at  the  retail  level, 
consumer  organizations 
o  appear  as  parties  in 
tidumping  and 
duty  investigations.  The 
jrepare  a  public  service 
the  names  and  addresses 
)r  their  representatives, 
to  the  investigations. 
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Federal  Register  of  June  10,  2003  (68  FR 
34642).  The  conference  was  held  in 
Washington,  DC,  on  June  20,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  July  14, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3613 
(July  2003),  entitled  Certain  Wax  and 
Wax/Resin  Thermal  Transfer  Ribbons 
From  France,  Japan,  and  Korea: 
Investigations  Nos.  731-TA-1039-1041 
(Preliminary). 

Issued:  July  14,  2003. 
By  order  of  the  Commissign. 
Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

(FR  Doc.  03-18237  Filed  7-17-03;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-023] 
Sunshine  Act  Meeting 

AGENCY:  United  States  International 
Trade  Commission. 

TIME  AND  DATE:  July  23,  2003  at  2  p.m. 

place:  Room  101,  .500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATOSu  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  701-TA-431  (Final) 
(DRAMs  and  DRAM  Modules  from 
Korea)— briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
August  4,  2003.). 

5.  Inv.  No.  731-TA-1012  (Final) 
(Certain  Frozen  Fish  Fillets  from 
Vietnam)— briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
August  6.  2003.). 

6.  Outstanding  action  jackets:  none. 
Irraccordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  July  15,2003. 


By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  03-18427  Filed  7-16-03;  11:00  am] 

BILLING  CODE  702(H)2-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

agency:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Evidence. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  one-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation. 
dates:  November  13,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle,  NE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Johil 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  July  14.  2003. 
John  K.  Rqbiej, 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  03-18273  Filed  7-17-03;  8:45  am] 

BILLING  CODE  2210-5S-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Committee  on  Rules  of  Practice  and 
Procedure 

agency:  Judicial  Conference  of  the 
United  States,  Committee  on  Rules  of 
Practice  and  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  hold  a  two- 
day  meeting.  The  meeting  will  be  'open 
to  public  observation  but  not 
participation. 

DATES:  January  15-16,  2004. 
Time:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Hermosa  Inn,  5532  North 
Palo  Cristi  Road,  Scottsdale,  AZ. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 
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Dated:  July  14,  2003. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
(FR  Doc.  03-18274  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  2210-55-4< 


Dated:  July  14,  2003. 
John  K.  Rabiej, 

Chief  Aules  Committee  Support  Office. 
[FR  Doc.  03-18270  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  2210-55-M 


Dated:  July  14,  2003. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  03-18272  Filed  7-17-03;  8:45  am) 

BKiJNG  CODE  22ia-«S-«i 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Tie  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation. 
DATES:  March  25-26,  20(k. 
Time:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Ritz  Carlton,  4750  Amelia 
Island  Parkway,  Amelia  Island,  FL. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  July  14,  2003. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  03-18275  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  2210-55-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation. 
DATES:  September  18-19,  2003. 
Time:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Dolce  Skamania  Lodge, 
1131  Skamania  Lodge  Way,  Stevenson, 
WA. 

FOR  FURTHER  INFORIMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544.  telephone  (202)  502-1820. 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  October  2-3,  2003. 
Time:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Hyatt  Regency  Sacramento 
at  Capitol  Park,  1209  L  Street, 
Sacramento,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabieji,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  July  14.  2003. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
|FR  Doc.  03-18271  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  2210-55-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  October  15-16,  2003. 
Time:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Salishan  Lodge,  776Q  N. 
Highway  101,  Gleneden  Beach,  OR. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Combating  HIV/AIDS  in  Ugandan 
Workplaces  Through  Community/ 
Faith-Based  Organizations 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  cooperative 
agreement  application  (SGA  03-11). 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  The  U.S. 
Department  of  Labor  (USDOL),  Bureau 
of  International  Labor  Affairs  (ILAB), 
aimounces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement 
(hereafter  referred  to  as  "grant")  to  one 
or  more  qualifying  organizations. 
USDOL  will  award  up  to  U.S.  $1  million 
through  one  or  more  grants  to  an 
organization  or  to  an  eligible 
"intermediary"  organization  or 
organizations  to  develop  and  implement 
a  project  to  stem  the  spread  of  HIV/ 
AIDS  infection  in  Uganda,  focusing  on 
workers  in  the  workplace  and 
surrounding  communities.  Eligible 
"intermediaries"  are  defined  as  those 
non-profit,  community,  and/or  faith- 
based  organizations  with  established 
working  relationships  to  grassroots 
faith-based  and  community 
organizations  in  Uganda  working  in  the 
field  of  HIV/AIDS.  The  intermediary  is 
expected  to  sub-contract  a  substantial 
portion  of  its  award  to  eligible  local 
grassroots  organizations  in  Uganda,  in 
support  of  mitigating  HIV/ AIDS  through 
prevention  education.  It  is  expected  that 
the  intermediary  organization  will  serve 
as  a  mentor  of  the  sub-contracted  local 
organizations  to  strengthen  their 
capacity  to  address  HTV/AIDS  among 
workers  in  Uganda.  Through  their 
collaboration,  the  intermediaries  will 
achieve  the  following  objectives:  (a) 
Increase  knowledge  of  HIV/ AIDS 
prevention  methods  among  Ugandan 
men  and  women  as  a  first  step  to 
changing  sexual  behavior;  (b)  strengthen 
capacity  among  local  organizations  to 
identify  HIV/ AIDS  issues,  develop 
effective  strategies  to  mitigate  the 
impact  of  HIV/ AIDS,  and  provide 
education  and  supportive  services  to 
implement  such  strategies;  and  (c) 
improve  the  capacity  of  sub-contracted 
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ADDRESSES:  A  jplication  forms  will  not 
be  mailed.  Th  ty  are  published  as  part  of 
this  Federal  R  egister  notice  and  in  the 
Federal  Regisi  er,  which  may  be 
obtained  from  your  nearest  U.S. 
Government  a  :fice  or  public  library  or 
online  at  http:  '/www.archives.gov/ 
federal  registt  r/ index. html. 
Applications  i  lust  be  delivered  to:  U.S. 
Department  ol  Labor,  Procurement 
Services  Cente  r,  200  Constitution 
Avenue.  NW.,  Room  N-5416,  Attention: 
Lisa  Harvey,  Reference:  SGA  03-11, 
Washington,  I C  20210. 

Application  !  sent  by  e-mail,  telegram, 
or  facsimile  (F  AX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  ac;epted:  the  applicant, 
however,  bear;  the  responsibility  for 
timely  submission.  Applications  that  do 
not  meet  the  ci  mditions  set  forth  in  this 
notice  will  not  be  honored.  No 
exceptions  to  1  tie  mailing  and  delivery 
requirements  ^t  forth  in  this  notice  will 
be  granted. 
FOR  FURTHER  irJFORMATlON  CONTACT:  Lisa 
Harvey,  e-mail  address: 
harvey.lisa@dcl.gov,  tel:  (202)  693-4570 
(this  is  not  a  to  11-free  number). 

SUPPLEMENTARr  INFORMATION:  USDOL/ 
ILAB  carries  out  a  worldwide 
International  C  ooperation  Program  that 
helps  ensure  tl  at  the  greatest  possible 
number  of  wor  cers  benefit  from  a  more 
open  world  ec(  momy.  The  three  major 
initiatives  of  tf  e  International 
Cooperation  Piogram  are: 

Improving  Ei  :onomic  Opportunity  and 
Income  Securi,  y  for  Workers  (EOISh— 
Under  the  EOI;  \  initiative,  USDOL 
works  to  strenj  then  developing 
countries"  abil  ties  to  build  and 
institutionalize  social  safety  net  policies 
and  programs  i  eeded  to  improve 
working  condil  ions  and  foster  economic 
growth.  Project  s  under  this  initiative 
aim  to  increase  employment  among 
targeted  groups ,  improve  workplace 
safety  and  heal  h,  and  increase  access  to 
social  insuranc  j. 

Protecting  th  ?  Basic  Rights  of  Workers 
(PBRWh-Unde  r  the  PBRW  initiative, 
USDOL  works  o  implement  the 
fundamental  piinciples  embodied  in  the 
International  L  hor  Organization's  (ILO) 
Declaration  on  fundamental  Principles 
and  Rights  at  W  ork,  specifically  working 


towards  strengthening  the  right  to 
freedom  of  association  and  collective 
bargaining,  eliminating  forced  or 
compulsory  labor,  and  eliminating 
employment  discrimination. 

International  HIV/AIDS  Workplace- 
based  Education  Program  (IHWEP) — 
Under  the  IHWEP  initiative.  USDOL 
works  to  reduce  the  rate  of  HIV/ AIDS 
infection  through  workplace-based 
prevention  and  education  programs  and 
to  improve  the  workplace  environment 
for  workers  living  with  HIV/ AIDS.  The 
IHWEP  program  also  works  to  build  the 
capacity  of  the  tripartite  partners  to 
address  the  long-term  impact  of  HIV/ 
AIDS  on  labor  markets  and  economic 
development. 

USDOL/ILAB  manages  its  projects  in 
partnership  with  stakeholders 
representing  the  government, 
employers^ workers,  and  other 
organizations. 

I.  Authority  *" 

ILAB  is  authorized  to  award  and 
administer  this  program  by  the 
Consolidated  Appropriations 
Resolution,  2003,  Pub.  L.  108-7,  117 
Stat.  11  (2003). 

Legal  rules  that  apply  to  faith-based 
organizations  that  receive  government 
funds:  The  government  is  prohibited 
from  directly  funding  religious 
activity*.  These  grants  may  not  be  used 
for  religious  instruction,  worship, 
prayer,  proselytizing  or  other  inherently 
religious  practices.  Neutral,  non- 
religious  criteria  that  neither  favor  nor 
disfavor  religion  must  be  employed  in 
the  selection  of  grant  recipients. 

*The  term  "direct"  funding  is  used  to 
describe  Federal  funds  that  are  provided 
directly  by  a  governmental  entity  or  an 
intermediate  organization,  as  opposed  to 
funds  that  an  organization  receives  as  the 
result  of  the  genuine  and  independent 
private  choice  of  a  beneficiary.  In  other 
contexts,  the  term  "direct"  funding  may  be 
used  to  refer  to  those  funds  that  an 
organization  receives  directly  from  the 
Federal  government  (also  known  as 
"discretionary"  funding),  as  opposed  to 
funding  that  it  receives  from  a  State  or  local 
government  (also  known  as  "indirect"  or 
"block  g»ant"  funding).  In  this  SGA,  the  term 
"direct"  has  the  former  meaning. 

II.  Application  Process 

A.  Eligible  Applicants 

For  the  purposes  of  this 
announcement,  "intermediaries"  are 
defined  as  those  non-profit,  community, 
and/or  faith-based  organizations  with 
existing  connections  to  Ugandan-based, 
grassroots,  faith-based,  and/or 
community  organizations  working  in 
the  field  of  HIV/ AIDS  prevention  and 
mitigation.  These  intermediary 


organizations  must  possess  strong 
financial  and  grant  management  skills 
and  the  ability  to  mentor  and  strengthen 
the  capacity  of  Ugandan  non- 
govenmiental  organizations  (NGOs)  to 
effectively  respond  to  HIV/ AIDS  in 
Uganda.  The  intermediary  is  expected  to 
issue  sub-contracts  to  non-profit 
grassroots  organizations  which: 

•  Have  social  services  as  a  major  part 
of  their  mission; 

•  Have  a  total  annual  operating 
budget  of  $1 50,000  or  less;  and 

•  Possess  or  have  the  capacity  to 
adopt  sufficient  administrative  and 
financial  controls  to  ensure  proper 
management  of  the  sub-contracted 
funds. 

The  U.S.  Department  of  Labor  will 
determine  whether  Ugandan  NGOs  have 
met  the  criteria  and  are  eligible  to  be 
sub-contracted  under  this  grant. 

The  Ministry  of  Labor  will  serve  as 
the  primary  government  contact  for  the 
project  in  Uganda.  However,  the  Grantee 
may  also  elect  to  work  with  other 
government  agencies  that  are  addressing 
HIV/ AIDS.  Partnerships  of  more  than 
one  organization  are  also  eligible  to 
apply  for  these  funds,  although  in  such 
a  case  a  lead  organization  must  be 
identified.  The  capabilities  of 
applicants,  partners,  and  co-applicants 
to  perform  necessary  aspects  of  this 
solicitation  will  be  determined 
according  to  the  criteria  identified  in 
Section  XI.  All  applicants  are  requested 
to  complete  the  Survey  on  Ensuring 
Equal  Opportunity  for  Applicants  (OMB 
No.  1225-0083)  (see  Appendix  A). 

Please  note  that  to  be  eligible,  grant 
applicants  classified  under  the  Internal 
Revenue  Code  as  a  501(c)(4)  entity  [see 
26  U.S.C.  501(c)(4)),  may  not  engage  in 
lobbying  activities.  According  to  the 
Lobbying  Disclosure  Act  of  1995,  as 
amended  by  2  U.S.C.  1611,  an 
organization,  as  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  that  engages  in  lobbying 
activities  shall  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  blue  ink-signed  original, 
complete  application  in  English  plus 
two  (2)  copies  of  the  appfication  must 
be  submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center,  200 
Constitution  Avenue,  NW,  Room  N- 
5416,  Washington.  DC  20210,  no  later 
than  4:45  p.m.  Eastern  Time  on  the 
established  due  date.  To  aid  with  review 
of  applications.  Applicants  may  submit 
three  (3)  additional  paper  copies  of  the 
application  (five  total).  Applicants  who 
do  not  provide  additional  copies  will 
qot  be  penalized. 
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The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424,  "Apphcation  for  Federal 
Assistance"  and  sections  A-F  of  the 
Budget  Information  Form  SF  424A  [see 
Appendix  A).  These  forms  are  also 
available  at  http://www.whitehouse.gov/ 
omb/grants.  Part  II  must  contain  a 
technical  proposal  that  demonstrates 
capabilities  in  accordance  with  the 
statement  of  work  (Section  III)  and  the 
selection  criteria  (Section  XI).  The 
application  should  include  the  name, 
address,  telephone  and  fax  numbers, 
and  e-mail  address  (if  applicable)  of  a 
key  contact  person  at  the  applicant's 
organization  in  case  questions  should 
arise. 

To  be  considered  responsive  to  this 
solicitation  the  application  must  consist 
of  the  above-mentioned  separate 
sections  not  to  exceed  25  single-sided 
(8Vz"  X  11"  or  A4),  double-spaced,  12- 
point  font,  typed  pages  for  which  a 
response  is  submitted.  Major  sections 
and  sub-sections  of  the  application 
should  be  divided  and  clearly  identified 
(e.g.,  with  tab  dividers),  and  all  pages 
shall  be  numbered.  Applicants  are 
required  to  propose  that  a  project 
address  ALL  of  the  project  objectives 
identified  in  the  Statement  of  Work  in 
Section  III.  Any  applications  that  do  not 
conform  to  these  standards  may  be 
deemed  non-responsive  to  this 
solicitation  and  may  not  be  evaluated. 
The  application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two^) 
pages.  Standard  forms,  attachments,    \ 
resumes,  exhibits,  letters  of  support,  and 
the  abstract  are  not  counted  towards  the 
page  limit.  If  an  applicant  exceeds  the 
stated  page  limit,  the  review  panel  has 
the  discretion  to  deduct  10  points,  in 
accordance  with  the  rating  process 
«pecified  in  the  "Rating  Criteria  and 
Selection"  section  of  this  SGA. 

The  individual  signing  the  SF  424  on 
behalf  of  the  applicant  must  be 
authorized  to  bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified,  or  it  will 
not  be  considered.  Applications  sent  by 
e-mail,  telegram,  or  facsimile  (FAX)  will 
not  be  accepted.  Applications  sent  by 
other  delivery  services,  such  as  Federal 
Express,  UPS,  etc.,  will  be  accepted;  the 
applicant,  however,  bears  the 
responsibility  for  timely  submission. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  No  exceptions  to  the 
mailing,  delivery,  and  hand-delivery 


conditions  set  forth  in  this  notice  will 
be  granted. 

Any  application  received  at  the  Office 
of  Procurement  Services  after  4:45  pm 
Eastern  Time  on  Friday,  August  22, 
2003  will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

•  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  the  closing  date;  or 

•  It  was  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  no  later  than 
5:00  pm  at  the  place  of  mailing  two  (2) 
working  days  (excluding  weekends  and 
Federal  holidays),  prior  to  the  closing 
date;  or 

•  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  meiiled  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on  _  _ 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  is  the  date 
entered  by  the  Post  Office  receiving 
clerk  on  the  "Express  Mail/  Next  Day 
Service — Post  Office  to  Addressee"  label 
and  the  postmark  on  the  envelope  or 
wrapper  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark"  has  the 
same  meaning  as  defined  above. 
Therefore,  applicants  should  request 
that  the  postal  clerk  place  a  legible  hand 
cancellation  "bull's-eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

Tne  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 


area  has  been  slow  and  erratic  due  to 
concerns  involving  anthrax 
contamination.  Applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  with  your  delivery 
service. 

D.  Funding  Levels 

Up  to  U.S.  $1  million  is  available  for 
this  project,  and  USDOL  reserves  the 
right  to  award  more  than  one  grant. 
USDOL  may  award  one  or  more  grants 
to  one  or  more  organizations  or  to  a 
partnership  of  more  than  one 
organization.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
approval  (see  Section  IV). 

E.  Program  Duration 

The  duration  of  the  project  funded  by 
this  SGA  is  up  to  four  (4)  years.  The 
start  date  of  program  activities  will  be 
negotiated  upon  award  of  the  grant, 
which  will  take  place  no  later  than 
September  30,  2003. 

ni.  Statement  of  Work 

USDOL  is  seeking  qualified 
organizations  that  will  implement,  in 
partnership  with  USDOL,  a  project  to 
assist  in  stemming  the  spread  of  HIV/ 
AIDS/STI/TB  infections  among  workers 
in  Uganda  through  partnerships 
between  U.S.  organizations  and  local, 
community  and/or  faith-based 
organizations  in  Uganda  that  will 
develop  and  implement  effective 
prevention  strategies.  Specific  project 
objectives  are  identified  in  Section  III.C. 
USDOL  encourages  applicants  to  be 
creative  in  proposing  innovative  and 
cost-effective  interventions  that  will 
produce  a  demonstrable  and  sustainable 
impact. 

Proposals  should  demonstrate 
organizations'  capabilities  to  implement 
projects  in  accordance  with  the 
Statement  of  Work  and  the  rating 
criteria  (Section  XI).  Funds  will  be 
provided  by  grant  to  qualifying 
organizations.  The  grant  will  be  actively 
managed  by  USDOL/ILAB  to  assure 
achievement  of  the  stated  project 
objectives.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
policies  and  approval  [see  Section  IV). 

Note:  Selection  of  an  organization  as  a 
Grantee  does  not  constitute  approval  of  the 
grant  application  as  submitted.  Before  the 
actual  grant  is  awarded,  USDOL  may  enter 
into  negotiations  about  such  items  as 
program  components,  funding  levels,  and 
administrative  systems  in  place  to  support 
grant  implementation.  If  the  negotiations  do 
not  result  in  a  mutually  acceptable 
submission,  the  Grant  Officer  reserves  the 
right  to  terminate  the  negotiation  and  decline 
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fundamental  precept  of  an  effective 
prevention  program,  therefore,  is  the 
inclusion  of  an  artti-stigma/ 
discrimination  component.  Given  the 
nature  and  importance  of  addressing 
these  issues,  faith-based  efforts  that  seek 
the  involvement  of  the  broad 
community  may  be  uniquely  positioned 
to  address  issues  of  stigma  and 
discrimination. 

3.  Impact  on  Workers  and  Families 

In  sub-Saharan  Africa,  where  the 
epidemic  is  most  advanced,  skilled 
personnel  have  been  lost  and  youth 
have  not  been  able  to  replace  their  skills 
and  experience,  -in  part  because  of  a  lack 
of  access  to  work  and  educational 
opportunities.  Many  women  are 
expected  to  care  for  sick  relatives  and 
are  therefore  unable  to  maintain  their 
jobs  or  work  in  the  family's  agricultural 
fields.  Many  children,  particularly  girls, 
are  expected  to  stay  home  and  take  care 
of  sick  relatives,  or  to  supplement  the 
family  income,  rather  than  attend 
school.  Some  children  and/or  youth 
have  been  orphaned  and  have  resorted 
to  child  labor  to  sustain  themselves  and 
their  siblings.  The  pressiue  on  affected 
families  exacerbates  already-existing 
problems  such  as  poverty  levels  and 
child  labor. 

4.  Engagement  of  Faith-Based  And 
Community  Organizations 

On  January  29,  2001,  President  George 
W.  Bush  issued  Executive  Order  13198, 
creating  the  Office  for  Faith-Based  and 
Community  Initiatives  (FBCI)  in  the 
White  House  and  corresponding  centers 
for  FBCI  in  the  Departments  of  Labor 
(DOL),  Health  and  Human  Seryices 
(HHS),  Housing  and  Urban 
Development  (HUD),  Education  (ED), 
and  Justice  (DOJ).  President  Bush  has 
charged  these  centers  to  identify 
statutory,  regulatory,  and  bureaucratic 
barriers  that  stand  in  the  way  of 
effective  faith-based  and  community 
initiatives,  and  to  ensure — consistent 
with  the  law — that  these  organizations 
have  an  equal  opportunity  to  compete 
for  Federal  funding  and  other  support. 

As  USAID  Assistant  Administrator  for 
Global  Health  E.  Anne  Peterson  has 
stated,  "USAID's  HIV/AIDS  programs 
now  focus  on  promoting  abstinence  and 
delaying  the  onset  of  sexual  activity, 
and  when  appropriate,  the  use  of 
condoms."  As  a  result,  the 
Administration  is  promoting 
internationally  a  balanced  "ABC" 
approach  toward  HTV/AIDS  prevention 
("Abstinence,  Be  Faithful/Behavior 
Change,  and,  if  necessary,  use  a 
Condom").  This  approach  is  based 
largely  upon  success  in  Uganda  with 
this  method,  which  has  included  the 


participation  of  many  faith-based 
organizations.  Applicants  should 
indicate  how  they  will  build  upon  this 
experience. 

Faith-based  and/or  community-based 
organizations  often  present  strong 
credentials  to  partner  in  our  efforts  to 
combat^the  spread  of  HIV/ AIDS 
infections.  Faith-based  and  commimity- 
based  organizations  often  are  trusted 
institutions  in  developing  countries 
around  the  world.  These  organizations 
are  often  home  to  a  large  number  of 
volimteers  who  bring  not  only  the 
power  of  personal  relationships  to  the 
provision  of  social  service  but  also  a 
sustained  allegiance  <o  the  well-being 
and  self-sufficiency  of  the  participants 
they  serve.  Through  this  Grant,  USDOL 
will  strive  to  leverage  these  programs, 
resources  and  committed  staff  to 
effectively  address  HIV/ AIDS  in 
Uganda. 

B.  Objectives 

The  Grantee(s)  will  implement,  in 
partnership  with  USDOL,  a  project 
designed  to  meet  the  following 
objectives: 

•  To  promote  the  "ABC"  method  and 
other  effective  methods  of  HIV/ AIDS 
prevention  among  workers  in  the 
workplace  and  in  surrounding 
communities,  in  partnership  with 
qualifying  Ugandan  community  and/or 
faith-based  organizations; 

•  To  strengthen  the  capacity  of 
qualifying  Ugandan  community  and/or 
faith-based  organizations  to  assess  HIV/ 
AIDS  issues  and  to  develop  and 
implement  effective  strategies  to  combat 
HIV/AIDS;  and 

•  To  strengthen  the  financial  and 
administrative  systems  of  qualifying 
Ugandan  commimity  and/or  faith-based 
organizations  to  diversify  their  funding 
sources,  and  to  enhance  their  capacity 
to  manage  their  resources  efficiently,  in 
order  to  sustain  the  vital  services  they 
provide  to  Ugandan  conununities. 

C.  Type  of  Work  to  Be  Performed/ 
Activities 

The  selected  Grantee(s)  will  be 
responsible  for  developing  a  strategy  for 
successfully  achieving  the  stated 
objectives  of  the  project,  addressing  the 
problems  identified  in  the  Background 
and  Problem  Statement,  developing  and 
implementing  the  major  tasks  to  be 
accomplished  as  part  of  that  strategy, 
tracking  and  reporting  on  progress  in 
achieving  the  stated  objectives,  and 
providing  any  necessary  related 
services. 

D.  Expected  Outcomes/Project  Outputs 

By  the  end  of  the  grant- period,  the 
project  will  have: 
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•  Increased  the  number  of  Ugandan 
men  and  women  educated  and  trained 
in  the  "ABC"  method  and  other 
effective  methods  of  HIV/ AIDS 
prevention. 

•  Strengthened  the  capacity  of  one  or 
more  Ugandan  community,  grassroots, 
and/or  faith-based  organizations  to 
combat  HIV/ AIDS. 

•  Created  a  sustainable  partnership 
between  U.S-based  and  Ugandan 
community,  grassroots,  and/or  faith- 
based  organizations  working  in  the  areas 
of  HIV/ AIDS  prevention  and  mitigation. 

The  selected  Grantee(s)  will  be 
responsible  for  identifying  and 
producing  outputs/results/deliverabtes 
that  will  support  achievement  of  these 
expected  outcomes. 

E.  Deliverables 

Following  the  award  of  the  grant,  the 
Grantee(s)  shall  collaborate  with 
USDOL/ILAB  to: 

•  Develop  a  Project  Document 
(including  a  project  budget)  that  will  set 
the  technical  parameters  and  provide 
guidance  to  the  project.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL.  While  the 
Applicant's  original  proposal  will  serve 
as  the  basis  of  the  Project  Document,  in 
every  case  USDOL  has  found  it 
advantageous  to  visit  the  field  and  reach 
consensus  on  the  project  strategy  with 
host  country  counterparts  in  order  to 
further  inform  the  project  design. 
ySDOL  must  receive  a  draft  of  the 
Project  Document  45  days  after 
returning  from  travel  to  the  relevant 
area(s).  The  Project  Document  must  be 
finalized  no  later  than  30  days  after 
receipt  of  USDOL  comments  on  the 
draft. 

•  Establish  a  Workplan  identifying 
major  project  activities,  deadlines  for 
their  completion,  and  person(s) 
responsible  for  completing  these 
activities  (within  60  days  after  the 
Project  Document  is  finalized). 

•  Set  project  indicators,  including 
indicators  that  support  ILAB's 
Government  Performance  and  Results 
Act  (GPRA)  goal.  "Improve  living 
standards  and  conditions  of  work  for 
workers  in  developing  and  transition 
countries."  (within  90  days  of  finalizing 
the  Project  Document). 

•  Create  a  Performance  Monitoring 
Plan  (PMP)  to  establish  the  data  needed 
to  measure  achievement  of  project 
indicators  and  the  methods  for 
collection  and  reporting.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL  (within  90  days  of 
finalizing  the  Project  Document). 


•  Develop  spotlight  stories  that 
highlight  activities  and  illuminate  best 
practices  being  undertaken  by  sub- 
contractors (on  an  aimual  basis). 

•  Present  innovative  models 
addressing  the  project  objectives  (at  the 
halfway  point  and  conclusion  of  the 
project). 

The  Grantee(s)  must  submit  copies  of 
all  required  documents  to  USDOL  by 
the  specified  due  dates.  Other 
documents  that  may  be  produced  are  to 
be  submitted  by  mutually  agreed-upon 
deadlines.  The  Project  Document, 
Workplan.  project  indicators,  PMP,  and 
data  collection  system  are  subject  to 
final  approval  by  the  Grant  Officer's 
Technical  Representative  (GOTR) 
responsible  for  monitoring  the  grant. 

F.  Special  Program  Requirements 

1.  USDOL  Responsibilities 

Following  the  award  of  the  grant(s), 
USDOL  shall: 

•  Provide  the  Grantee(s)  with 
programmatic  support  to  help  ensure 
effective  implementation  of  the  project, 
including  training  and  consultation  in 
USDOL/ILAB  management,  monitoring, 
and  evaluation  systems  and  standard 
operating  procedures. 

•  Proviae  advice  and  consultation  to 
Grantee(s)  on  specific  program  criteria. 

•  If,  based  upon  the  responses  to  this 
solicitation  and  subsequent  to  the 
award,  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with  the 
Grantee(s)  and  other  technical  experts 
for  a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  USDOL  will  procure 
the  services  of  technical  experts  if  it 
determines  that  such  expertise  is 
necessary  for  the  project  design  mission. 

•  Fund  at  least  two  project 
evaluations — a  mid-term  evaluation  at 
approximately  the  midpoint  of  the  grant 
period  and  a  final  evaluation 
approximately  two  months  prior  to  the 
end  of  the  grant  period.  USDOL/ILAB— 
in  consultation  with  the  Grantee(s) — 
will  be  responsible  for  drafting  and 
finalizing  all  evaluation  Terms  of 
Reference  (TOR),  procuring  the  services 
of  an  independent  evaluator  (who  will 
write  the  evaluation  report),  and 
providing  at  least  one  representative 
from  USDOL/ILAB  to  participate  on  the 
evaluation  team,  when  appropriate. 
USDOL/ILAB  may  choose  to  perform 
additional  evaluations  as  appropriate. 

•  Have  the  right,  at  all  reasonable 
times,  to  review  all  documents 
pertaining  to  the  project,  participate  on 
field  missions  (including  monitoring 
and  evaluation  missions),  and  to  discuss 
adminisfrative  and  technical  issues 
pertaining  to  the  project  with  the 
Grantee. 


2.  Grantee  Responsibilities 

Following  the  award  of  the  grant(s). 
the  Grantee(s)  shall: 

•  Establish  the  institutional  and 
management  systems  and  means 
necessary  to  provide  and  monitor  the 
delivery  of  ser\'ices  and  to  distribute 
wages  and  material  effectively. 

•  If  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with 
USDOL  and  other  technical  experts  for 
a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  The  Grantee(s)  shall 
bear  the  financial  costs  for  having  its 
representative(s)  participate  on  the 
project  design  mission. 

•  Assist  in  project  evaluations, 
including  reviewing  and  providing 
comments  on  the  evaluation  Terms  of 
Reference  (TORs)  drafted  by  USDOL 
and  evaluation  reports  written  by  the 
lead  evaluator.  If  invited  to  participate 
on  an  evaluation  mission  by  USDOL, 
the  Grantee(s)  shall  bear  the  financial 
costs  for  having  a  representative  of  the 
Grantee(s)  participate  on  an  evaluation 
team  (e.g.,  travel,  per  diem). 

•  Submit  trip  reports  to  USDOL 
within  fourteen  (14)  calendar  days  of 
project-related  travel.  If  the  Grantee 
fravels  with  a  USDOL  staff  member,  the 
Grantee  will  submit  a  draft  trip  report  to 
the  staff  member  within  fourteen  (14) 
calendar  days  of  project-related  travel 
for  comments.  The  format  for  the  trip 
report  will  be  provided  by  USDOL. 

•  Inform  USDOL/ILAB  at  least  one  (1) 
month  prior  to  scheduling  any  major 
public  events  or  ceremonies  regarding 
the  project. 

•  Submit  to  USDOL  all  media-related 
and  educational  materials  developed  by 
it  or  its  sub-contractors  under  this 
Grant(s),  including  relevant  press 
releases,  for  use  in  this  project  before 
they  are  reproduced,  published,  or  used. 
The  Grantee(s)  must  consult  with 
USDOL  to  ensure  that  materials  are 
compatible  with  USDOL  materials 
relating  to  its  International  Cooperation 
Program.  USDOL  considers  brochures, 
pamphlets,  videotapes,  slide-tape 
shows,  curricula,  and  any  other  training 
materials  used  in  the  project  to  be  ^ 
educational  materials.  USDOL  will 
review  materials  for  technical  accuracy. 
USDOL  will  also  review  training 
curricula  and  purchased  training 
materials  for  accuracy  before  they  are 
used.  The  Grantee(s)  must  obtain  prior 
approval  from  the  Grant  Officer  for  all 
materials  developed  or  purchased  under 
this  grant.  All  materials  produced  by 
Grantee(s)  must  be  provided  to  USDOL 
in  digital  format  for  possible 
publication. 
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IV.  Key  Persotuiel  and  Sub-Contractors 

USDOL  considers  the  following  job 

)e  "key  personnel"  in  this 


position(s]  to 
project: 

•  Project  Doctor. 

•  Ugandan 
The  Grant 

candidates  fo 
positions.  US 
Technical  Re 
review  candi 
provide  reco 
Officer  regard 


3ased  Project  Coordinator. 
Jfficer  must  approve 
I  all  key  personnel 
pOL's  Grant  Officer's 
:^resentative  (GOTR)  shall 
ites'  qualifications  and 
lendations  to  the  Grant 
ig  the  selection  of 
candidates  for  all  key  personnel 
positions.  The  Grantee(s]  shall  submit 
resumes,  cum  vula  vitae,  and  other 
relevant  infon  nation  to  the  GOTR  and 
receive  approA  al  from  the  Grant  Officer 
before  extendi  Qg  an  offer  of  employment 
and  before  the  nominated  individual 
conducts  any  1  ictivities. 

Key  personn  el  may  only  be  changed 
with  the  apprc  val  of  the  Grant  Officer. 
The  Grantee{s]  shall  not  substitute  or 
replace  key  pe  rsonnel  unless  new 
personnel  are  at  least  equal  in 
qualifications  o  those  personnel  who 
are  replaced.  Ii  a  need  to  find  new  key 
persormel  arises,  the  Grantee{s)  shall 
notify  the  GOTR  as  soon  as  the  need 
becomes  known.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserve  i  the  right  to  terminate 
the  grant. 

Organizatioi  s  may  apply  for  funding 
in  partnership  with  other  organizations, 
but  in  such  a  cise,  a  lead  organization 
must  be  identi:  led.  Use  of  sub- 
contractors is  s  ubject  to  Federal  laws 
and  regulation ;,  including  0MB 
circulars  requi:  ing  free  and  open 
competition  fo*  procurement 
transactions. 

The  Grant  O:  ficer  must  approve  all 
sub-contract  on;.  USDOL's  Grant 
Officer's  Techi  ical  Representative 
(GOTR)  shall  r  sview  candidates' 
qualifications  i  nd  provide 
recommendations  to  the  Grant  Officer 
regarding  the  sjlection  of  candidates  for 
all  sub-contrac  ors.  The  lead 
organization  si  all  submit  a  list  of 
previous  projects  implemented  by  the 
proposed  sub-cX)ntractor,  along  with  a 
description  of  Qualifications,  resimies, 
curricula  vitae  land  other  relevant 
information  tolhe  GOTR  and  receive 
approval  from  the  Grant  Officer  before 
extending  a  sul»-contract.  The  lead 
organization  sh  all  not  substitute  or 
replace  sub-coi  itractors  unless  new  sub- 
contractors are  at  least  equal  in 
qualifications  t  j  those  that  are  replaced. 
Sub-contractor!  i  may  only  be  changed 
with  the  appro'  'al  of  the  Grant  Officer. 
If  a  need  to  finq  new  sub-contractors 
arises,  the  lead  organization  shall  notify 


the  GOTR  as  soon  as  the  need  becomes 
known. 

Note:  Except  as  specifically  provided, 
USDOiyiLAB  acceptance  of  a  proposal  and 
ein  award  of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  if  an  application  identifies  a 
specific  sub-contractor  to  provide  the 
services,  the  USDOiyiLAB  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e..  to  avoid 
competition. 

V.  Reporting  Requirements 

All  reports  {see  Appendix  B)  are  due 
no  later  than  30  days  after  the  end  of  a 
fiscal  quarter  and  shall  be  submitted  in 
English.  USDOL/ILAB  and  the 
Grantee(s)  should  work  together  to 
resolve  any  issues  within  30  days  of 
receipt  of  a  report. 

A.  Financial  Reports 

The  Grantee(s)  shall  submit  financial 
reports  on  a  quarterly  basis.  The  first 
reporting  period  shall  end  on  the  last 
day  of  the  fiscal  quarter  (December  31, 
March  31,  June  30,  or  September  30) 
during  which  the  grant  was  signed. 

The  Grantee{s)  shall  use  Standard 
Form  (SF)  269A,  Financial  Status 
Report,  to  report  the  status  of  the  funds, 
at  the  project  level,  during  the  grant 
period.  A  final  SF269A  shall  be 
submitted  no  later  than  90  days 
following  completion  of  the  grant 
period. 

If  the  Grantee(s)  uses  the  U.S. 
Department  of  Health  and  Human 
Services  Payment  Management  System 
{HHS  PMS),  they  must  also  send 
USDOL  copies  of  the  PSC  272  that  it 
submits  to  HHS,  on  the  same  schedule. 
Otherwise,  the  Grantee(s)  shall  submit 
Standard  Form  (SF)  272,  Federal  Cash 
Transactions  Report,  on  the  same 
schedule  as  the  SF269A. 

Financial  reports  are  due  within  30 
days  of  the  end  of  the  reporting  period 
{i.e.,  by  ApijiSO,  July  30,  October  30, 
and  January  30). 

B.  Technical  Reporting  Requimnients 

After  signing  the  agreement,  the 
Grantee(s)  shall  submit  progress  reports 
to  USDOL/ILAB  at  the  end  of  each  fiscal 
quarter.  The  first  reporting  period  shall 
end  on  the  last  day  of  the  fiscal  quarter 
(December  31,  March  31,  June  30,  or 
September  30)  during  which  the  Grant 
was  signed.  Between  reporting  dates, 
the  Grantee(s)  shall  also  immediately 
inform  USDOL/ILAB  of  significant 
developments  and/or  problems  affecting 
the  organization's  ability  to  accomplish 
work. 

The  Grantee(s)  shall  submit  two  types 
of  progress  reports  according  to  the 


standardized  format  used  by  USDOL/ 
ILAB: 

1.  Status  Reports 

Status  Reports  compare  actual  and 
plaimed  activities  during  the  reporting 
period,  which  consists  of  one  quarter 
(January-March  and  July-September). 
Its  purpose  is  to  provide  an  update  on 
the  Workplan,  problems/solutions, 
major  achievements,  or  modifications. 
The  Status  Report  should  be  brief  and 
include  an  attached  project  Workplan 
indicating  the  status  of  Workplan 
activities:  "completed,"  "on  schedule," 
"delayed,"  "cancelled."  The  body  of 
report  should  provide  a  summary 
explanation  of  any  deviation  from  the 
Workplan  and  recommended  actions. 

Two  Status  Reports  are  due  per  year 
within  30  days  of  the  end  of  the 
reporting  period  (i.e.,  by  April  30  and 
October  30). 

2.  Technical  Progress  Reports 

Technical  Progress  Reports  provide 
information  on  how  the  project  is 
progressing  in  achieving  its  stated 
objectives.  Technical  Progress  Reports 
will  be  based  on  the  project's  stated 
objectives,  indicators,  and  Performance 
Monitoring  Plan  (PMP)  and  will  provide 
both  quantitative  and  qualitative 
information  and  a  narrative  assessment 
of  performance  for  the  preceding  six- 
month  period  (January-June  and  July- 
December).  Data  measuring  achievement 
of  the  project's  indicators  will  be 
attached  to  the  narrative,  which  will 
provide  a  composite  overview  of 
progress,  trends,  problems,  new 
proposals,  lessons  learned,  and 
expenditures.  The  body  of  the  Technical 
Progress  Report  should  be  2-3  pages  in 
length,  stressing  major  points  related  to 
strategy. 

Two  Technical  Progress  Reports  are 
due  per  year  vkrithin  30  days  of  the  end 
of  the  reporting  period  (i.e.,  by  July  30 
and  January  30). 

C.  Instructions  for  Submitting  Reports 

All  reports  shall  cite  the  assigned 
grant  niunber.  The  Grantee(s)  shall 
submit  one  hard  copy  of  all  financial 
reports  to  each  of  the  following  persons: 
Lawrence  Kuss,  Grant  Officer, 

Procurement  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave..  NW,  Room  N-5416, 

Washington,  DC  20210 
Celeste  Helm,  Grant  Officer's  Technical 

Representative,  Office  of  Foreign 

Relations,  U.S.  Department  of  Labor, 

200  Constitution  Ave.,  NW,  Room  S- 

5303,  Washington,  DC  20210 
Gene  Contee,  Accoimtant,  Financial 

Management  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 
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Ave.,  NW,  Room  S-5526,  Washington, 

DC  20210 

The  Grantee(s)  shall  submit  one  hard 
copy  of  all  technical  reports  to  each  of 
the  following  persons: 
Lawrence  Kuss,  Grant  Officer, 

Procurement  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW,  Room  N-5416, 

Washington,  DC  20210. 
Celeste  Helm,  Grant  Officer's  Technical 

Representative,  Office  of  Foreign 

Relations,  U.S.  Department  of  Labor, 

200  Constitution  Ave.,  NW,  Rooih  S- 

5303,  Washington,  DC  20210 

VI.  Travel  Procedures 

The  Grantee(s)  shall  submit  a 
quarterly  travel  plan  to  the  GOTR.  The 
plan  shall  include  the  following 
information  for  all  individuals  traveling 
for  the  Grantee(s)  to  support  activities 
covered  by  this  grant: 

•  Name  of  the  person(s)  who  will  be 
traveling 

•  Destination(s) 

•  Dates  of  travel 

•  Purpose  of  travel — what  they  will 
be  doing  and  why 

The  Grantee(s)  should  submit  the 
quarterly  travel  plan  no  later  than  four 
weeks  prior  to  the  start  of  each 
subsequent  fiscal  quarter  {e.g.,  By  May 
31,  the  GOTR  should  have  travel  plans 
for  all  Grantee  travel  occurring  July  1 
through  September  30).  For  a  trip 
beginning  later  than  four  weeks  from  the 
time  the  plan  is  submitted,  dates  should 
reflect  a  "best  guess"  (rather  than 
simply  listing  "To  Be  Determined"). 
The  dates  should,  however,  be  finalized 
no  later  than  4  weeks  prior  to  departure. 

All  travelers  should  submit  finalized 
travel  details  to  the  GOTR  no  later  than 
4  weeks  prior  to  the  desired  departure 
date.  If  any  major  holiday  occurs  during 
those  4  weeks,  travelers  should  submit 
finalized  details  earlier. 

Individuals  are  not  permitted  to  travel 
until  USDOL/ILAB  has  received  country 
clearance  from  the  State  Department 
(via  e-mail  or  cable)  or  has  received 
written  authorization  (including  by  e- 
mail)  fi-om  the  GOTR.  This  also  applies 
to  expatriates  living  abroad  who  go  on 
personal  or  home  leave:  although  they 
do  not  need  clearance  to  enter  the  U.S., 
they  do  need  clearance  to  re-enter  the 
country  in  which  they  are  stationed. 

While  travelers  may  cancel  trips  at 
any  time,  USDOL/ILAB  will  not  permit 
any  amendments  to  a  clearance  cable 
(e.g.,  for  changes  in  dates  of  travel,  or 
changes  in  the  identified  traveler)  less 
than  four  weeks  prior  to  the  desired  date 
of  departure,  except  in  dire 
emergencies,  as  determined  by  the 
GOTR. 


Vn.  Acknowledgment  of  USDOL 
Funding 

A.  Acknowledgement  on  Printed 
Materials 

In  all  circumstances,  the  following 
shall  be  displayed  on  printed  materials: 
"Preparation  of  this  item  was  funded  by 
the  United  States  Department  of  Labor 
under  Grant  No.  (insert  the  appropriate 
Grant  number]." 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  Grantees  receiving  Federal  funds 
must  clearly  state: 

•  The  percentage  of  the  total  costs  of 
the  program  or  project,  which  will  be 
financed  with  Federal  money; 

•  The  dollar  amount  of  Federal  fxuids 
for  the  project  or  program;  and 

•  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

B.  Use  of  the  USDOL  Logo 

In  consultation  with  ILAB,  the 
Grantee(s)  will  acknowledge  USDOL's 
role  in  one  of  the  following  ways: 

•  The  USDOL  logo  may  be  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results,     . 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee(s)  must  consult 
with  USDOL  on  whether  the  logo  may 
be  used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  shall  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo  on  the  item. 

•  All  documents  should  include  the 
following  notice:  "This  document  does 
not  necessarily  reflect  the  views  or 
policies  of  the  U.S.  Department  of 
Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations 
imply  endorsement  by  the  U.S. 
Government." 

VIII.  Administrative  Requirements 

A.  General 

Grantees,  which  may  include  faith- 
based  organizations,  will  be  subject  to 
applicable  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applifable  Office  of  Management 
and  Budget  (OMB)  Circulars. 
Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
applicable  Federal  cost  principles,  e.g., 
Non-Profit  Organizations — OMB 


Circular  A-122.  The  grant(s)  awarded 
under  this  SGA  will  be  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

•  29  CFR  Part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

•  29  CFR  Part  93— New  Restrictions 
on  Lobbying. 

•  29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

•  29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

•  29  CFR  Part  98— Federal  Standards 
for  Government  wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

•  29  CRF  Part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

B.  Sub-Contracts 

Sub-contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40-48. 

C.  Encumbrance  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  the  Grantee{S)  before  or 
after  the  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  encumbrances/ 
obligations  may  involve  only 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  approved  contracts, 
purchase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  procediu-es  and  incurred 
within  the  grant  period.  All 
encumbrances/  obligations  incurred 
during  the  grant  period  must  be 
liquidated  within  90  days  after  the  end 
of  the  grant  period,  if  practicable. 

D.  Site  Visits 

USDOL,  through  its  authorized 
representatives,  has  the  right,  at  all 
reasonable  times,  to  make  site  visits  to 
review  project  accomplishments  and 
management  control  systems  and  to 
provide  such  technical  assistance  as 
may  be  required.  If  USDOL  makes  any 
site  visit  on  the  premises  ot  the  Grantee 
or  a  sub-contractor(s)  under  this  grant, 
the  Grantee  must  provide  and  must 
require  its  sub-contractors  to  provide  all 
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he  total  matching/in- 


i  idi 


kind  share  committed  to,  less  the  share 
actually  provided. 

•  The  Grantee  shall  account  for  any 
property  acquired  with  grant  funds,  or 
received  from  the  Government  in 
accordance  with  the  provisions  of  29 
CFR  part  95. 

•  In  the  event  that  a  final  audit  has 
not  been  performed  prior  to  the  closeout 
of  the  grant,  the  Grantor  shall  retain  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 

X.  Measuring  the  Performance  of  the 
Grantee 

The  performance  of  the  Grantee  will 
be  assessed  based  on  the  timely 
completion  of  one  or  more  deliverables 
that  will  be  due  to  USDOL  at  the  end 
of  each  quarter  of  the  Grant.  These 
deliverables  should  reflect  the  outcomes 
of  the  project  that  are  expected  to  help 
achieve  the  project's  objective(s). 
Applicants  are  requested  to  include  in 
their  proposal  a  project  implementation 
plan  and  approach  to  monitor  the 
performance  of  the  project  throughout 
the  period  of  the  grant.  The 
implementation  plan  is  to  consist  of  a 
quarterly  schedule  of  activities  and  list 
of  deliverables  that  would  be  completed 
by  the  contractor  each  quarter.  The 
defined  list  and  schedule  of  deliverables 
is  viewed  by  USDOL  as  a  key 
component  of  the  technical  proposal. 

XI.  Review  and  Selection  of 
Applications  for  Award 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  A  Technical  Panel  will 
objectively  rate  each  complete 
application  against  the  criteria 
described  in  this  announcement.  The 
panel  recommendations  to  the  Grant 
Officer  are  advisory  in  nature.  The  Grant 
Officer  may  elect  to  select  one  or  more 
Grantees  on  the  basis  of  the  initial 
proposal  submission,  or  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
purpose  of  selecting  qualified 
applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  proposals,  the  evaluation 
process  described  above  will  be 
repeated  to  consider  such  revisions.  The 
Grant  Officer  will  make  a  final  selection 
determination  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as  panel 
findings,  geographic  presence  of  the 
applicants,  and  the  best  value  to  the 
government,  cost,  and  other  factors.  The 


Grant  Officer's  determination  for  award 
xmder  this  SGA  is  final. 

A.  The  Review  Process 

The  criteria  below  will  serve  as  the 
basis  upon  which  submitted 
applications  will  be  evaluated. 
Technical  aspects  of  the  application  will 
constitute  100  points  of  the  total 
evaluation.  Up  to  five  (5)  additional 
points  will  be  given  for  leveraging  non- 
Federal  resources. 

in  order  to  assist  USDOL  in  assessing 
the  efficient  and  effective  allocation  of 
project  funding,  the  Applicant  shall 
submit  a  project  budget  that  clearly 
details  the  costs  for  performing  all  of  the 
requirements  presented  in  this 
solicitation,  including  producing  all 
deliverables,  reporting  on 
implementation  and  progress,  and 
monitoring  progress.  Applicants  are 
reminded  to  budget  for  compliance  with 
the  administrative  requirements  set 
forth  (copies  of  all  regulations 
referenced  in  this  SGA  are  available  at 
no  cost,  on-line,  at  http://www.dol.gov). 
This  includes  the  costs  of  performing 
activities  such  as  travel  to  Washington, 
DC  to  meet  with  USDOL/ILAB,  financial 
audit,  project  closeout,  document 
preparation  (e.g.,  progress  reports, 
project  document),  and  ensuring 
compliance  with  procurement  and 
property  standards.  The  Project  Budget 
should  identify  administrative  costs 
separately  from  programmatic  costs.  In 
addition  to  the  costs  identified 
previously,  administrative  costs  include 
indirect  Costs  from  the  costs  pool  and 
the  cost  of  activities,  materials  [e.g., 
project  car),  and  personnel  [e.g., 
administrative  assistants,  office  drivers) 
that  support  the  management  and 
administration  of  the  project  but  do  not 
provide  direct  services  to  project 
beneficiaries. 

The  technical  panel  will  review  grant 
applicants  against  the  criteria  listed 
below  on  the  basis  of  100  points. 

B.  Technical  Approach — 45  points 

•  The  extent  to  which  the  application 
sets  forth  a  clear  and  supportable  course 
of  action  to  increase  knowledge  among 
Ugandan  workers  of  effective  HIV/ AIDS 
prevention  practices  through:  (a) 
Strategically  focused  HIV/ AIDS 
prevention  education  applying  the 
"ABC"  and  other  methods  to  high-risk 
groups,  (b)  partnering  with  qualified 
Ugandan  community  and/or  faith-based 
organizations  working  in  the  area  of 
HIV/ AIDS  prevention  to  increase  their 
resource  base  and  reach,  and  (c) 
mentoring  and  strengthening  the 
capacity  of  qualified  Ugandan 
community  and/or  faith-based 
organizations  to  develop  and  implement 
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sustainable  and  effective  HIV/ AIDS 
prevention  strategies.  Tlie  Applicant 
will  be  evaluated  on  the  clear 
identification  and  description  of  the 
specific  strategy(s)  the  Applicant 
proposes  to  use,  its  effectiveness,  and 
attainability  of  project  objectives  by  the 
end  of  the  grant  period.  (10  points) 

•  Demonstrated  familiarity  with  the 
major  issues  related  to  the  components 
being  addressed  [e.g.,  general  project 
context,  key  problems  and/or  needs  in 
the  relevant  country/area,  the  specific 
problem(s)  and/or  need(s)  that  will  be 
addressed  by  this  project(s),  and 
relevant  constraints).  The  Applicant 
will  be  evaluated  on  the  thorough  and 
accurate  assessment  of  the 
implementing  environment  and  the 
problems  that  exist  and  clear 
identification  of  the  specific  problem(s) 
the  Applicant  proposes  to  address.  (5 
points) 

•  A  monitoring  and  evaluation  plan 
for  measuring  project  performance  that 
includes  challenging  but  realistic  targets 
and  measurable,  verifiable  project 
indicators  that  measure  achievement  of 
project  objectives  and  performance  in 
project  implementation.  (5  points) 

•  A  description  of  the  applicant's 
approach  to  expending  funds  in  the 
most  cost-effective  method  possible  in 
order  to  achieve  the  project  objectives. 
The  applicant  should  refer  to  its 
submitted  budget  in  explaining  how  the 
budgeted  funds  will  be  utilized  cost- 
effectively.  In  order  to  assist  USDOL  in 
assessing  the  efficient  and  effective 
allocation  of  project  funding,  the 
Applicant  shall  submit,  at  minimum, 
supporting  budget  information 
indicating  how  the  Applicant  arrived  at 
estimating  the  costs  of  the 'following 
items/activities:  salaries  and  benefits  for 
all  key  personnel,  2-3  key  activities 
proposed  by  the  Applicant  under  its 
project  design,  and  closing  the  project 
and  meeting  all  USDOL  close-out 
requirements,  as  stated  in  this  SGA.  The 
Applicant  will  be  evaluated  based  on 
the  clear  identification  of  all  project 
costs  and  efficient  and  effective 
allocation  of  funding.  The  project 
budget  should  clearly  demonstrate  that 
the  total  amount  and  distribution  of 
funds  is  sufficient  to  cover  the  cost  of 
all  major  project  activities  identified  by 
the  Applicant  in  its  proposal, 
management  of  the  project,  monitoring 
and  evaluation,  and  project  close-out 
and  that  the  distribution  of  funds 
maximizes  the  provision  of  goods  and/ 
or  services  to  project  beneficiaries.  This 
section  will  be  evaluated  in  accordance 
with  applicable  Federal  laws  and 
regulations.  The  budget  must  comply 
with  Federal  cost  principles  (which  can 


be  found  in  the  applicable  0MB 
Cfrculars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation.  (10  points) 
'  •  Use  of  existing  expertise  from  the 
recipient  country  in  order  to  reduce 
costs  and  further  develop  local  capacity. 
(5  points) 

•  Inclusion  of  a  sustainability  strategy 
that  ensures  that  project  improvements 
will  continue  after  the  project  ends.  (5 
points) 

•  Submission  of  a  schedule  of 
quarterly  deliverables  that  will  serve  to 
determine  the  level  of  performance  of 
the  contractor.  The  identification  of 
deliverables  that  are  presented  in  the 
proposal  should  be  objective,  verifiable, 
and  demonstrate  progress  in  achieving 
project  objectives.  (5  points) 

C.  Institutional  Qualifications/Past 
Performance — 25  points 

•  Prior  experience  working  in  the 
area  of  HIV/ AIDS  prevention  education 
and/or  workplace-based  programs  in 
developing  countries,  especially  in 
Uganda.  The  application  shall  include 
information  as  an  attachment  (which 
will  not  count  towards  the  page  limit) 
regarding  previous  grants,  contracts,  or 
grants,  including  (a)  the  organization  for 
which  the  work  was  done,  (b)  a  contact 
person  in  that  organization  with  his/her 
current  phone  number,  (c)  the  dollar 
value  of  the  grant,  contract,  or  Grant  for 
the  project(s),  (d)  the  time  frame  and 
professional  effort,  either  directly  by  key 
personnel,  by  consultants,  or  under 
contractual  arrangements  involved  in 
the  project(s),  (e)  a  brief  summary  of  the 
work  performed;  and  (f)  a  brief  summary 
of  accomplishments.  (10  points) 

•  Clear  organizational  structure  and 
management  plan,  illustrating 
experience  with  carrying  out 
participatory  development  activities 
with  organizations  (i.e.,  goveriunent 
ministries,  employer  organizations, 
worker  organizations,  conununity 
organizations)  and  maintaining  positive 
eind  effective  relationships  with 
partners.  (10  points) 

•  Demonstration  of  strong  financial 
management  and  internal  control 
systems.  (5  points) 

D.  Experience  of  Personnel — 30  points 

•  Key  personnel  with  prior 
experience  directly  related  to  the 
proposed  work,  including  technical  and 
language  qualifications,  professional 
competence,  relevant  academic 
background,  and  demonstrated 
experience.  Applicants  shall  submit  a 
resume  for  each  key  personnel 
proposed,  which  includes  the 


individual's  current  employment  status 
and  previous  work  experience, 
including  position  title,  duties 
performed,  dates  in  position,  employing 
organizations,  and  educational 
background.  Duties  must  be  clearly 
defined  in  terms  of  role  performed  [i.e., 
manager,  team  leader,  consultant). 
Resumes  shall  be  included  as 
attachments,  which  do  not  count  against 
the  page  limitation.  (20  points) 

•  Clear  management  plan 
demonstrating  the  staffing  requirements 
and  other  resources  needed  to 
implement  the  approach.  (10  points) 

E.  Leveraging  of  Grant  Funding — 5 
points 

USDOL  will  award  up  to  five  (5) 
additional  rating  points  to  applications 
that  include  non-Federal  resources  that 
significantly  expand  the  size  and  scope 
of  project-related  activities.  These 
programs  will  not  be  financed  by  the 
project,  but  can  complement  and  ' 

enhance  project  objectives.  To  be 
eligible  for  the  additional  points,  the 
applicant  must  list  the  resource(s),  the 
nature,  and  possible  activities 
anticipated  and  any  partnerships, 
linkages,  or  coordination  of  activities, 
cooperative  funding,  etc. 

F. Suggested  Outline  for  Technical 
Proposal 

This  outline  is  provided  as  a 
guideline.  Organizations  may  elect  a 
format  of  their  choosing,  subject  to  the 
requirements  of  this  aimouncement. 

1.  Executive  Summary 

2.  Program  Description 

Goal  and  Objectives,  Background, 
Technical  Approach  and 
Implementation  Timetable  (Proposed 
Intervention),  Experience  of  Persoimel, 
Identification  of  Deliverables  and 
Quarterly  Schedule  of  their  submission 
to  determine  contractor  performance, 
Staffing  Pattern  and  Project 
Management  Organizational  Chart, 
Leveraging  of  non-Federal  Resources. 

3.  Attachments 

Summaries  of  other  relevant 
organizational  experiences.  Resumes  of 
key  persoiuiel  and  signed  letters  of 
commitment  to  the  project.  J 

Successful  proposals  submitted  in 
response  to  this  SGA  will  be 
incorporated  into  the  text  of  the  grant 
with  the  selected  applicant(s). 

Signed  at  Washington,  DC,  this  14th  day  of 
July,  2003. 
Lawrence  I.  Kuss, 

Grant  Officer. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1.  TYPE  OF  SUBMISSION: 

Application 

n  Construction 

n  Non-Constniction 


Legal  Name: 


Address  {give  dty,  county,  State,  and  zip  code): 


Preapplication 
n  Construction 
n  Non-Constfuctlon 


2.  DATE  SUBMITTEO 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  Identifier 


Federal  Identifier 


5.  APPLICANT  INFORMATION 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (E/A// 


8.  TYPE  OF  APPLICATION: 

Q  New         D  Continuation  D  Revision 

If  Revision,  enter  appropriate  letter(s)  in  tx>x(es)  I      I     I 

A.  Increase  Award         B  Decrease  Award       t.  Increase  Duration 
D.  Decrease  Duration     O^er(specify): 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  (^C*es,  Counties,  States,  etc.): 


Organizational  Unit: 


Name  and  teleptione  number  of  person  to  t>e  contacted  on  matters  involving 
this  application  fgive  area  code) 


7.  TYPE  OF  APPLICANT:  (enter  appropnate  letter  in  txix) 

n 

A.  State  H.  Independent  School  Dist. 

B.  County  I.  State  Controlted  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Trit)e 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANT'S  PROJECT: 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


15.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


b.  Project 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCcSS  FOR  REVIEW  ON: 

DATE 


b  No     D  PROGRAM  IS  NOT  COVERED  BY  E  O  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
D  Y««    If  nret,"  attach  an  explanation.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPLICAT10N/PREAPPLICATI0N  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WfTH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.  TiBe 


d.  Signature  of  Authiorized  Representative 


c.  Telephone  Numt>er 


e.  Date  Signed 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


Standard  Form  424  (Rev  7-97) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
lnformati(^.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  ^is  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  ^tandard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
Vhe  applic  anf  s  submission. 


Item: 

1 .  S^-explanatory. 


Dae 


Entry: 


I  application  submitted  to  Federal  agency  (or  State  if 
apbllcable)  and  applicant's  control  number  (if  applicable). 

3.  Sti  ite  use  only  (if  applicable). 

4.  If  t  lis  application  is  to  continue  or  revise  an  existirig  award, 
en  er  present  Federal  Identifier  numljer.  If  for  a  new  project, 
\ei  ve  blank. 

5.  L(  gal  name  of  applicant,  name  of  primary  organizatiortal  unit 

wl  lich  will  undertake  the  assistance  activity,  complete  address  of 
th » applicant,  and  name  and  telephone  number  of  the  person  to 
cc  ntact  on  matters  related  to  this  application. 

6.  En  er  Employer  Identification  Number  (EIN)  as  assigned  by  ttie 
Inti  smal  Revenue  Service. 

7.  En  er  the  appropriate  letter  In  the  space  provkJed. 

8.  Ch  sck  appropriate  box  and  enter  appropriate  letter(s)  in  the 
spj  ce<s)  provided: 

-  New"  means  a  new  assistance  award. 

- '  Continuation'  means  an  extension  for  an  additional 
unding/budget  period  for  a  project  with  a  projected 
nmpletion  date. 

- '  Revision"  means  any  change  in  the  Federal 
Sovemment's  financial  obligatk)n  or  contingent 
lability  firom  an  existing  obligation. 

9.  Nai  ne  of  Federal  agency  from  which  assistance  is  being 
req  jested  with  this  application. 

10.  Us(  the  Catatog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  Is  requested. 

11.  En  er  a  brief  descriptive  title  of  the  project.  If  more  than  one 

.  •     pre  gram  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
prqperty  projects),  attach  a  map  showing  project  locatron.  For 
pre  applications,  use  a  separate  sheet  to  provide  a  summary 
deicription  of  this  project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  Included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  Item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  Is  sutjject  to  the 
State  intergovemmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  Include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


SF-424  (Rev.  7-97)  Back 
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Public  reporting  burden  for  this  c»llection  of  information  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instaictions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revievwng  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0044),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORIVI  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  hovi^  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case.  Sections  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 
(b). 

For  applications  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  furrctions  or  activities,  enter  the  name  of 
each  activity  or  fijnction  on  each  line  in  Column  (a),  and  enter  the 
Catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide  adequate  spac»  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instnjctions 
provide  for  this.  Othenwise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class  categories. 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  Sk  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-{4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A. 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  s^tement  the  nature  and  source  of  income.  The 
estimated  aijnount  of  program  income  may  be  considered  by  the 
Federal  graijitor  agency  in  determining  the  total  amount  of  the 

grant. 

Section  C.  ifeon-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  jrant.  If  in-kind  contributions  are  included,  provide  a 
bnef  explan^  tlon  on  a  separate  sheet. 

Coljmn  (a)  -  Enter  the  program  titles  identical  to 
Coliimn  (a),  Section  A.  A  breakdown  by  function  or 
acti  nty  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made  by  the 
aoDJicant. 

ColLmn  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kvKJ  contribution  if  the  applicant  is  not  a  State  or 
Stale  agency.  Applicants  which  are  a  State  or  State 
agencies  slx>uld  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
confibutions  to  be  made  from  all  other  sources. 

Cdjimn  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12 

in  Column 
(f),  Section  A 


(O 


Erer 


the  total  for  each  of  Columns  (b)-(e).  The  amount 
should  be  equal  to  the  amount  on  Line  5,  Column 


Section  0.  Forecasted  Cash  Needs 


Line  13  - 

grantor 


agen;y 


Line  14  -  En|er 
by  quarter 


Enter  the  amount  of  cash  needed  by  quarter  from  the 
during  the  first  year. 


during 


the  amount  of  cash  from  all  other  sources  needed 
the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
^Salance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
ot>ject  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetemiined. 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  Indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed, 
necessary. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Federal  Agency  Use  Only 


0MB  No.  1 225-0083       Exp.  02/28/2006 


NOTE:  Please  place  survey  form  directly  behind  the  Standard  Application  for  Federal  Assistance  (SF  424)  fact  sheet. 


Purpose:  This  form  is  for  applicants  that  are  private  nonprofit  organizations  (not  including  private  universities).  Please  complete 
it  to  assist  the  federal  govemment  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
equal  opportunity  to  compete  for  federal  funding.  Information  provided  on  this  form  will  not  be  considered  in  any  way  in  making 
funding  decisions  and  will  not  be  included  in  the  federal  grants  database. 


1 .  Does  the  applicant  have  501(c)(3)  status? 

□  Yes  □  No 

2.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 

Q  3  or  Fewer  Q  15-50 

□  4-5  □  51-100 
G  6-14                    G  over  100 

3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  bof.) 

□  Less  Than  $150,000 
Q  $150,000 -$299,999 

□  $300,000  -  $499,999 

□  $500,000  -  $999,999 
Q  $1,000,000 -$4,999,999 
01  $5,000,000  or  more 


4.  Is  the  appHcant  a  faith-based/religious 
organization? 


□ 


Yes 


No 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

.     □  Yes  G  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


Yes 


G 


No 


7.  Has  the  applicant  ever  received  a 
govemment  grant  or  contract  (Federal, 
State,  or  local )? 


G  Yes 


□  no 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


□ 


Yes 


□ 


No 
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2. 


3. 


5. 


6. 


8. 


Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


501  (cX3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(cX3)  status.  Other  grant  programs  do 
not. 


For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 


Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


Self-identify. 


An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 

An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf. 


Self-explanatory. 


Self-explanatory 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number  for 
this  information  collection  is  1225-0083.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  Departmental 
Clearance  Officer,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW,  Room  N-1301, 
Washington,  D.C.  20210.  If  you  have 
comments  or  concerns  regarding  the  status 
of  your  individual  submission  of  this  form, 
write  directiy  to:  Joyce  I.  Mays,  AppUcation 
Control  Center,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210. 
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APPENDIX  B 


Progress  Report  Forms 
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PROJEi  rr  # 


FUNDING: 


Federal  Register /Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

STATUS  REPORT  FORMAT 


COUNTRY/PROJECT  NAME: 


DATE  SUBMITTED: 


PROJECT  OBJECTIVES: 


Developr  lent  Objective: 


Immediats  Obiectivefs): 


Sub  Immi  :diate  Obiective(s): 


I. 


(Attach 


[Sumitianze 
II. 


III. 


PROJECT  DURATION: 


REPORTING  PERIOD: 


EVALUATION  DATES: 

Mid-term: 
Final: 


CONTACT: 


WOKRPLAN  STATUS 


Cam  elled 


Workplan  indicating  status  of  components  -  "completed,  "  "on  schedule,  "  "delayed,  " 
"""'  as  an  annex.) 


any  Workplan  variance  and  recommended  actions] 

PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 
Problems  Proposed  Solutions  Actions  Taken/Required 


NEW  PROPOSALS  (activities,  staffing,  funding,  etcO 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

TECHNICAL  PROGRESS  REPORT  FORMAT 


PROJECT  #: 


FUNDING: 


DATE  SUBMITTED: 


COUNTRY/PROJECT  NAME: 


PROJECT  DURATION: 


REPORTING  PERIOD: 


EVALUATION  DATES: 

Mid-term: 
Final: 


CONTACT: 


PROJECT  OBJECTIVES 

Development  Objective: 


Immediate  Obiective(s): 


Sub  Immediate  Obiective(s): 


L  OVERALL  PROGRESS 

[Attach  Data  Tracking  Table  and  any  reporting  against  the  Performance  Monitoring  Plan 
(PMP)  as  an  annex.] 


II.  MAJOR  TRENDS 

I 

III.  PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

(  Problems  Proposed  Solutions  Actions  Taken/Required 

IV.  NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 


V.        LESSONS  LEARNED 
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[FR  Doc.  03-18255  Filed  7-17-03;  8:45  am) 

BILUNG  CODE  451&-2S-C 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
Request  for  Information  Concerning 
l^t>or  Rights  in  Australia  and  Its  Laws 
Governing  Exploitative  Child  Labor 

AGENCIES:  Office  of  the  Secretary,  Labor; 
Office  of  the  United  States  Trade 
Representative,  and  Department  of 
State. 

ACTION:  Request  for  public  comments. 

SUMMARY:  This  notice  is  a  request  for 
public  comments  to  assist  the  Secretary 
of  Labor,  the  United  States  Trade 
Representative,  and  the  Secretary  of 
State  in  preparing  reports  regarding 
labor  rights  in  Australia  and  describing 
the  extent  to  which  Australia  has  in 
effect  laws  governing  exploitative  child 
labor.  The  Trade  Act  of  2002  requires 
reports  on  these  issues  and  others  when 
the  President  intends  to  use  trade 
promotion  authority  procedures  in 
connection  with  legislation  approving 
and  implementing  a  trade  agreement. 

.  On  November  13,  2002,  in  accordance 
with  section  2104(a)(1)  of  the  Trade  Act 
of  2002,  the  United  States  Trade 
Representative  (USTR),  Ambassador 
Robert  B.  Zoellick,  notified  the  Congress 
of  the  President's  intent  to  enter  into 
trade  negotiations  with  Australia.  The 
interagency  Trade  Policy  Staff 
Conunittee  (TPSC)  invited  the  public  to 
provide  written  comments  and/or  oral 
testimony  at  a  public  hearing  conducted 
on  January  15,  2003,  to  assist  USTR  in 
formulating  positions  and  proposals 
with  respect  to  all  aspects  of  the 
negotiations  (67  FR  76431)  (Dec  12, 
2002).  The  first  round  of  the  U.S.- 
Australia FTA  negotiations  took  place 
March  17-21  in  Canberra,  Australia,  and 

-  a  second  round  took  place  in  Honolulu, 
Hawaii,  May  19-23.  A  third  round  is 
scheduled  for  July,  with  negotiations 
expected  to  be  completed  by  the  end  of 
2003.  An  agreement  resulting  from  these 
negotiations  will  be  subject  to  trade 
promotion  authority  procedures.  The 
President  assigned  the  functions  of 
preparing  reports  regarding  labor  rights 
and  the  existence  of  laws  governing 
exploitative  child  labor  to  the  Secretary 
of  Labor,  in  consultation  vyith  the 
Secretary  of  State  and  the  United  States 
Trade  Representative.  The  Secretary  of 
Labor  further  assigned  these  functions 
to  the  Secretary  of  State  and  the  United 
States  Trade  Representative. 


DATES:  Public  comments  should  be 
received  no  later  than  5  p.m.  September 
2,  2003. 

ADDRESSES:  Persons  submitting 
conmients  are  strongly  advised  to  make 
such  submissions  by  electronic  mail  to 
the  following  address: 
FRFTAAustraIia@dol.gov.  Submissions 
by  facsimile  may  be  sent  to:  Betsy  White 
at  the  Office  of  International  Economic 
Affairs,  Bureau  of  International  Labor 
Affairs,  (202)  693-4851. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  regarding  the 
submissions,  please  contact  Betsy 
White,  Office  of  International  Economic 
Affairs,  Biueau  of  International  Labor 
Affairs,  at  (202)  693^919,  facsimile 
(202)  693-4851.  These  arc  not  toll-free 
niunbers.  Substantive  questions 
concerning  the  labor  rights  report  and/ 
or  the  report  on  Australia's  laws 
governing  exploitative  child  labor 
•  should  be  addressed  to  Jorge  Perez- 
Lopez,  Office  of  International  Economic 
Affairs,  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  693-4883. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Trade  Act  of  2002  (Pub.  L.  107- 
210)  (the  Trade  Act)  sets  forth  special 
procedvues  (Trade  Promotion  Authority) 
for  approval  and  implementation  of 
Agreements  subject  to  meeting 
conditions  and  requirements  in  the  Act. 
Division  B  of  the  Trade  Act,  entitled  the 
Bipartisan  Trade  Promotion  Authority 
Act  of  2002.  The  Trade  Act  includes 
negotiating  objectives  and  a  listing  of 
priorities  for  the  President  to  promote  in 
order  to  "address  and  maintain  United 
States  competitiveness  in  the  global 
economy"  in  pupuing  future  trade 
agreements  19  aS.C.  3802(a)-(c).  The 
President  delegated  several  of  the 
functions  in  section  3802(c)  to  the 
Secretary  of  Labor.  (E.O.  13277).  These 
include  the  functions  set  forth  in  section 
2102(c)(8),  which  requires  that  the 
President  "in  connection  with  any  trade 
negotiations  entered  into  under  this  Act, 
submit  to  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the 
Senate  a  meaningful  labor  rights  report 
of  the  country,  or  countries,  with 
respect  to  which  the  President  is 
negotiating"  and  the  function  in  section 
2102(c)(9),  which  requires  that  the 
President  "with  respect  to  any  trade 
agreement  which  the  President  seeks  to 
implement  imder  trade  authorities 
procedures,  submit  to  the  Congress  a 
report  describing  the  extent  to  which 
the  country  or  countries  that  are  parties 


to  the  agreement  have  in  effect  laws 
governing  exploitative  child  labor."  The 
notification  letters  to  the  Congress 
regarding  the  President's  intent  to  enter 
into  trade  negotiations  with  Australia 
can  be  found  on  the  USTR  Web  site  at 
http://www.  ustr.gov /releases/ 2002 /1 1  / 
2002-1  l-13-austraIia-bastert.PDF  and 
http://www.ustr.gov/releases/2002/ll/ 
2002-1  l-13-australia-byrd.PDF. 

II.  Information  Sought 

Interested  parties  are  invited  to 
submit  written  information  as  specified 
below  to  be  taken  into  account  in 
drafting  the  required  reports.  Materials 
submitted  shoiild  be  confined  to  the 
specific  topics  of  the  reports.  In 
particular,  agencies  are  seeking  written 
submissions  on  the  following  topics: 

1.  Australia's  labor  laws,  including 
laws  governing  exploitative  child  labor, 
and  Australia's  implementation  and 
enforcement  of  such  laws  and 
regtilations; 

2.  The  situation  in  Australia  with 
respect  to  core  labor  standards; 

3.  Steps  taken  by  Australia  to  comply 
with  International  Labor  Organization. 
Convention  182  on  the  worst  forms  of 
child  labor;  and 

4.  The  natvu^  and  extent,  if  any,  of 
exploitative  child  labor  in  Australia. 

Section  2113(6)  of  the  Trade  Act 
defines  "core  labor  standards"  as: 

(A)  The  right  of  association; 

(B)  The  right  to  organize  and  bargain 
collectively; 

(C)  A  prohibition  on  the  use  of  any 
form  of  forced  or  compulsory  labor; 

(D)  A  minimum  age  for  the 
employment  of  children;  and 

(E)  Acceptable  conditions  of  work 
with  respect  to  minimum  wages,  hours 
of  work,  and  occupational  safety  and 
health. 

m.  Requirements  for  Submissions 

This  document  is  a  request  for  facts  or 
opinions  submitted  in  response  to  a 
general  solicitation  of  comments  from 
the  public.  To  ensure  prompt  and  full 
consideration  of  submissions,  we 
strongly  recommend  that  interested 
persons  submit  comments  by  electronic 
mail  to  the  following  e-mail  address:      , 
FRFTAAustralia@dol.gov.  Persons 
making  submissions  by  e-mail  should 
use  the  following  subject  line: 
"Australia:  Labor  Rights  and  Child 
Labor  Reports."  Documents  should  be 
submitted  in  WordPerfect,  MSWord,  or 
text  (.TXT)  format.  Supporting 
documentation  submitted  as 
spreadsheets  is  acceptable  in  Quattro 
Pro  or  Excel  format.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
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2003. 

Arnold  Levine 

Associate 
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be  included  in  the 
tself.  Similarly,  to  the 

any  attachments  to  the 
should  be  included  in  the 
the  submission  itself,  and 
te  files.  Written  comments 

in  a  file  open  to  public 
the  Department  of  Labor, 
7.  200  Constitution  Avenue, 
on  DC  and  in  the  USTR 
in  Room  3  of  the  annex 
of  the  USTR,  1724  F  Street, 
igton,  DC  20508.  An 
to  review  the  file  at  the 
)f  Labor  may  be  made  by 
White  at  (202)  693- 
apjointment  to  review  the  file 
be  made  by  calling  (202) 
USTR  Reading  Room  is 
to  the  public  from  10 
and  1-4  p.m.  Monday 

Appointments  must  be 
least  48  hours  in  advance. 

shington.  DC,  this  9th  of  July, 


Depi\ty  Under  Secretary  for 
hirs. 

Filed  7-17-03:  8:45  am] 
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DEPARTME^  T  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wag*  Determination  Decisions 
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prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  cause  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


ions  in  these  decisions 
and  fringe  benefits 
in  accordance  with  29 
authority  of  the  Secretary 
■  to  the  provisions  of 
Act  of  March  3.  1931, 
Stat.  1494,  as  amend.  40 
of  other  Federal 
to  in  29  CFR  part  1. 
"  as  such  additional 
from  time  to  time  to  be 
ing  provisions  for  the 
;es  determined  to  be 
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Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  pwentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  II 
None 

Volume  III 
None 

Volume  IV 
None 
Volume  V 
None 

Volume  VI 

None 

Volume  VII 
None 

General  Wage  Determination 
Publication 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 


General  Wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
a^e  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 
Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents;  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
512-180Q. 
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When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  10th  day  of 
July,  2003. 
Carl  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  03-17974  Filed  7-17-03;  8:45  am] 

BMJJNG  CODE  4510-27-M 


MISSISSIPPI  RIVER  COMMISSION 
Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETINGS: 

Mississippi  River  Commission. 
TIME  AND  date:  9  a.m..  August  11.  2003. 
place:  On  board  MISSISSIPPI  V  at 
Lambert's  Landing.  St.  Paul.  MN. 
status:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Conmiander's  overview  of  current 
project  issues  within  the  St.  Paul 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  projects 
of  the  Commission  and  the  Corps  of 
Engineers. 

TIME  AND  DATE:  1:30  p.m..  August  14. 
2003. 

PLACE:  On  board  MISSISSIPPI  V  at  City 
Front,  Hannibal,  MO. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Rock  Island 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  projects 
of  the  Commission  and  the  Corps  of 
Engineers. 
TIME  AND  date:  9  a.m.,  August  15,  2003. 


place:  On  board  MISSISSIPPI  V  at 
Riverfront,  St.  Louis.  MO. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Conunission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  St.  Louis 
District  and;  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comment  on  any 
issue  affecting  the  programs  or  projects 
of  the  Commission  and  the  Corps  of 
Engineers. 

TIME  AND  DATE:  9  a.m..  August  18.  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  River 
Park.  Tiptonville.  TN. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIOEREO:  (1) 
Summary  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Memphis 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  of  the 
Commission  and  the  Corps  of  Engineers. 

TIME  AND  DATE:  9  a.m.,  August  19,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  Tom 
Sawyer  Park,  West  Memphis,  AR. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Conmiander's  overview  of  current 
project  issues  within  the  Memphis 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  of  the 
Commission  and  the  Corps  of  Engineers. 

TIME  AND  DATE:  9  a.m.,  August  20,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at 
Tennis  Court  Boat  Ramp,  Mayersville, 
MS. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Siunmary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 


and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Vicksburg 
District;  and  (3)  Presentations  by  local 
organizations  and  members- of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  of  the 
Commission  and  the  Corps  of  Engineers. 

TIME  AND  date:  9  a.m.,  August  22,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  Port 
Commission  Dock,  Morgan  City,  LA. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  New  Orleans 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  of  the 
Commission  and  the  Corps  of  Engineers. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Stephen  Gambrell,  telephone  601- 
634-5766. 

Timothy  S.  Gambrell, 

Acting  Secretary,  Mississippi  River 

Commission. 

IFR  Doc.  03-18440  Filed  7-16-03;  11:56  am] 

BILUNG  CODE  3710-GX-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-36239-ML;  ASLBP  No.  0^ 
81 4-01 -ML] 

CFC  Logistics,  Inc.;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207, 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  CFC  Logistics, 
Inc.,  Quakertown,  Pennsylvania 
(Materials  License). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  Part  2,  Subpart  L, 
of  the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  June  23,  2003 


Id  ing  I 


inistrati  /e 


hearing  reqiiest 
two  resident  > 
Pennsylvania 
2003  materi 
CFC  Logistic  s 
the  iiradiatiqn 
materials 
phannaceuti  :al 
located  in 

The  Pres 
proceeding  i 
Michael  C.  Fkrrar 
provisions  o: 
Admi 
has  been  a 
Presiding  Ofjcer 
in  preparing 
review. 

All  corres 
other  materia  s 
Judges  Farrarland 
with  lOCFR 
are: 

AdministraU 

Presiding 

Licensing 

Regulatory 

DC  20555- 
Dr.  Charles  N 

Atomic 

Panel,  U.S. 

Commission 

0001. 


submitted  by  twenty- 
of  Milford  Township, 
,  regarding  a  February  19, 
s  license  application  by 
,  Inc.,  to  use  cobalt-60  in 
of  a  wide  range  of 
including  food,  cosmetic,  and 

products,  at  a  facility 
Q^akertown,  Pennsylvania. 
Officer  in  this 
Administrative  Judge 

.  Pursuant  to  the 
10  CFR  2.722,  2.1209, 
Judge  Charles  N.  Kelber 
ppi^inted  to  assist  the 

in  taking  evidence  and 
suitable  record  for 


Safi  !ty 


Issued  at 
day  of  Fuly  200: 
G.  Paul  Bollwei  k 

Chief  AdminisU  ative 
and  Licensing  Bf)ard 
[FR  Doc.  03-1 
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NUCLEAR  RBGULATORY 
COMMISSIOr 


pand 


ence,  documents,  and 
shall  be  filed  with 
Kelber  in  accordance 
.1203.  Their  addresses 


1  e  Judge  Michael  C.  Farrar, 
C  fficer.  Atomic  Safety  and 
I  card  Panel,  U.S.  Nuclear 

"ommission,  Washington, 
(1001; 

Kelber,  Special  Assistant, 
and  Licensing  Board 

NJuclear  Regulatory 

,  Washington,  DC  20555- 


Roc  ;ville,  Maryland,  this  14th 


,111, 

five  /i 
irdPi 
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ive  fudge.  Atomic  Safety 
Panel. 


"1 


Advisory  Contmittee  on  Nuclear  Waste 
Meeting  on  Planning  and  Procedures; 
Notice  of  Meeting 

The  ACNW  Ivill  hold  a  Planning  and 
Procedures  meeting  on  July  29,  2003, 
Room  T-2B1.  [1545  Rockville  Pike, 
Rockville,  Maiyland. 

The  entire  n  eeting  will  be  open  to 
public  attenda  ice.  with  the  exception  of 
a  portion  that  i  nay  be  closed  pursuant 
to  5  U.S.C.  552  b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  sole  y  to  internal  personnel 
rules  and  practices  of  ACNW,  and 
information  th  ;  release  of  which  would 
constitute  a  cl«  arly  unwarranted 
invasion  of  per  sonal  privacy. 

The  agenaa   or  the  subject  meeting 
shall  be  as  folli  »ws: 


Tuesday,  July 

The  Commitjee 
ACNW  activitii  ss 


9.  2003—8  a.m.-9  a.m. 


will  discuss  proposed 
and  related  matters. 


The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  propo^d  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 
Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Howard  J.  Larson 
(Telephone:  301/415-6805)  between 
7:30  a.m.  and  4:15  p.m.  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  July  11,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical,  Support, 
ACRS/ACNW. 

[FR  Doc.  03-18261  Filed  7-17-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  0MB  Review;  Comment 
Request;  Payment  of  Premiums 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval  of  revised 

collection  of  information. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act,  of 
the  collection  of  information  under  its 
regulation  on  Payment  of  Premiums  (29 
CFR  part  4007)  (OMB  control  number 
1212-0009;  expires  January  31.  2005). 
The  collection  of  information  also 
includes  a  certification  of  compliance 
with  requirements  to  provide  certain 
notices  to  participants  under  the  PBGC's 
regulation  on  Disclosure  to  Participants 
(29  CFR  part  4011).  The  PBGC  is 
revising  the  collection  of  information  to 
provide  for  electronic  filing  of  premium 
information  and  payments.  The  PBGC 
intends  to  create  an  electronic  facility, 
"My  Plan  Administration  Account" 
("MyPAA"),  on  its  Web  site  at 
www.pbgc.gov.  through  which  plan 
administrators  and  other  plan 


professionals  will  be  able  to  prepare  and 
submit  premium  filings.  This  notice 
informs  the  public  of  the  PBGC's  intent 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
by  September  16,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
that  address  during  normal  business 
hours.  Comments  also  may  be  submitted 
electronically  through  the  PBGC's  Web 
site  at  viivw.pbgc.gov/paperwork,  or  by 
fax  to  202-326-4112.  The  PBGC  will 
make  all  comments  available  on  its  Web 
site  at  www.pbgc.gov. 

Copies  of  tne  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  PBGC's 
Communications  and  Public  Affairs 
Department  at  Suite  240  at  the  above 
address  or  by  visiting  that  office  or 
calling  202-326-4040  during  normal 
business  hours.  (TTY  and  TDD  users 
may  call  the  Federal  relay  service  toil- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4040.)  The 
premium  payment  and  participant 
notice  regulations  and  the  premium 
forms  and  instructions  for  2003  and 
prior  years  can  be  accessed  on  the 
PBGC's  Web  site  at  www.pbgc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Staff  Attorney, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026,  202-326-4024.  (TTY  and  TDD 
users  may  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  Section 
4007  of  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  requires  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  to 
collect  premiums  from  pension  plans 
covered  under  Title  IV  pension 
insurance  programs.  Pursuant  to  ERISA 
section  4007,  the  PBGC  has  issued  its 
regulation  on  Payment  of  Premiums  (29 
CFR  part  4007).  Section  4007.3  of  the 
premium  payment  regulation  requires 
plans,  in  connection  with  the  payment 
of  premiums,  to  file  forms  prescribed  by 
the  PBGC,  and  §  4007.10  requires  plans 
to  retain  and  make  available  to  the 
PBGC  records  supporting  or  validating 
the  computation  of  premiums  paid. 

The  PBGC  has  prescribed  a  series  of 
premium  forms:  Form  1-ES,  Form  1-EZ, 
and  Form  1  and  (for  single-employer 
plans  only)  Schedule  A  to  Form  1.  Form 
1-ES  is  issued,  with  instructions,  in  the 
PBGC's  Estimated  Premium  Payment 
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Package.  Form  1-EZ,  Form  1 ,  and 
Schedule  A  are  issued,  with 
instructions,  in  the  PBGC's  Aimual 
Premium  Payment  Package. 

Premium  forms  are  needed  to  report 
the  computation,  determine  the  amount, 
and  record  the  payment  of  PBGC 
premiums.  The  submission  of  forms  and 
retention  and  submission  of  records  are 
needed  to  enable  the  PBGC  to  perform 
premium  audits.  The  plan  administrator 
of  each  pension  plan  covered  by  Title  IV 
of  ERISA  is  required  to  file  one  or  more 
premium  forms  each  year.  The  PBGC 
uses  the  information  on  the  premium 
forms  to  identify  the  plans  paying 
premiimis;  to  verify  whether  plans  are 
paying  the  correct  amounts;  and  to  help 
the  PBGC  determine  the  magnitude  of 
its  exposure  in  the  event  of  plan 
termination.  That  information  and  the 
retained  records  are  used  for  audit 
purposes. 

In  addition,  section  4011  of  ERISA 
and  the  PBGC's  regulation  on  Disclosure 
to  Participants  (29  CFR  part  4011) 
require  plan  administrators  of  certain 
underfunded  single-employer  pension 
plans  to  provide  an  annual  notice  to 
plan  participants  and  beneficiaries  of 
the  plans'  funding  status  and  the  limits 
on  the  Pension  Benefit  Guaranty 
Corporation's  guarantee  of  plan  benefits. 
In  general,  the  participant  notice 
requirement  applies  (subject  to  certain 
exemptions)  to  plans  that  must  pay  a 
variable-rate  premium.  In  order  to 
monitor  compliance  with  part  4011, 
single-employer  plan  administrators 
must  indicate  on  their  premium  filings 
whether  the  participant  notice 
requirements  have  been  complied  with. 

"The  collection  of  information  under 
the  regulation  on  Payment  of  Premiums, 
including  Form  1-ES,  Form  1-EZ,  Form 
1,  and  Schedule  A  to  Form  1,  and 
related  instructions  has  been  approved 
by  OMB  under  control  number  1212- 
0009.  The  collection  of  information  also 
includes  the  certification  of  compliance 
with  the  participant  notice  requirements 
(but  not  the  participant  notices 
themselves). 

The  PBGC  is  revising  the  collection  of 
information  to  provide  for  electronic 
filing  of  premium  information  and 
payments.  As  part  of  the  PBGC's 
ongoing  implementation  of  the 
Government  Paperwork  Elimination  Act 
(GPEA),  the  PBGC  is  creating  an 
application,  "My  Plan  Administration 
Account"  ("MyPAA")  on  its  Web  site  at 
www.pbgc.gov,  through  which  plan 
administrators  and  other  plan 
professionals  will  be  able  to  prepare  and 
submit  premium  filings.  Initially, 
MyPAA  will  be  available  for  a  limited 
number  of  plans.  As  the  PBGC  gains 


experience,  it  intends  to  make  MyPAA 
available  for  all  plans. 

The  PBGC  intends  to  request  that 
OMB  extend  its  approval  of  this 
collection  of  information,  as  revised,  for 
three  years  from  the  date  of  approval. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  PBGC  estimates  that  it  will 
receive  responses  annually  from  about 
31,162  plan  administrators  and  that  the 
total  annual  burden  of  the  collection  of 
information  will  be  about  2,140  hours 
and  $8,135,400.  (These  estimates 
include  paper  and  electronic  filings.) 

The  PBGC  is  soliciting  public 
comments  to — 

•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Issued  in  Washington,  DC,  this  15th  day  of 
July,  2003. 
Stuart  A.  Sirkln, 

Director,  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
IFR  Doc.  03-18J30  Filed  7-17-03;  8:45  ami 

BILUNG  CODE  770e-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  OMB  Review;  Comment 
Request;  Locating  and  Paying 
Participants 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  its 


approval  (with  modifications)  of  a 
collection  of  information  under  the 
Paperwork  Reduction  Act.  The  purpose 
of  the  information  collection  is  to  enable 
the  PBGC  to  pay  benefits  to  participants 
and  beneficiaries  in  plans  covered  by 
the  PBGC  insurance  program.  The  PBGC 
intends  to  create  an  electronic  facility. 
My  Pension  Benefit  Account  ("My 
PBA").  on  its  Web  site  at  www.pbgc.gov, 
through  which  plan  participants  will  be 
able  to  conduct  electronic  transactions 
with  tlie  PBGC.  This  notice  informs  the 
public  of  the  PBGC's  intent  and  solicits 
public  comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  September  16,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
that  address  during  normal  business 
hours.  Comments  also  may  be  submitted 
electronically  through  the  PBGC's  Web 
site  at  www.pbgc.gov/paperwork,  or  by 
fax  to  202-326-4112:  The  PBGC  will 
make  all  comments  available  on  its  Web 
site  at  www.pbgc.gov. 

Copies  of  the  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  PBGC's 
Communications  and  Public  Affairs 
Department  at  Suite  240  at  the  above 
address  or  by  visiting  that  office  or 
calling  202-326-4040  during  normal 
business  hours.  (TTY  and  TDD  users 
may  call  the  Federal  relay  service  toll- 
fi-ee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4040.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Khon,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (TTY/TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4^.) 

SUPPLEM^ARY  INFORMATION:  The  PBGC 
intends  ta  request  that  OMB  extend  its 
approval  (with  modifications)  of  a 
collection  of  information  needed  to  pay 
participants  and  beneficiaries  who  may 
be  entitled  to  pension  benefits  under  a. 
defined  benefit  plan  that  has 
terminated.  The  collection  consists  of 
information  participants  and 
beneficiaries  are  asked  to  provide  in 
connection  with  an  application  for 
benefits.  In  addition,  in  some  instances, 
as  part  of  a  search  for  participants  and 
beneficiaries  who  may  be  entitled  to 
benefits,  the  PBGC  requests  individuals 
to  provide  identifying  information  that 
the  individual  would  provide  as  part  of 
an  initial  contact  with  the  PBGC.  All 
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requested  in  brmation  is  needed  to 
enable  the  P  JGC  to  determine  benefit 
entitlements  and  to  make  appropriate 
payments.  T  le  collection  also  includes 
pages  on  the  PBGC's  Web  site  at 
www.pbgc.gc  V,  that,  for  certain  large 
plans,  provic  e  respondents  with 
specific  infoi  mation  about  their  pension 
plan  and  ena  ale  them  to  obtain  a  rough 
estimate  of  tl  leir  benefit,  either  by  using 
an  online  bei  lefit  estimate  calculator  or 
by  completing  an  online  form  and 
submitting  it  to  the  PBGC  to  compute  an 
estimate. 

As  part  of  I  tie  PBGC's  ongoing 
implementat  on  of  the  Government 
Paperwork  E  imination  Act  (GPEA),  the 
PBGC  is  creal  ing  an  application.  My 
PBA,  on  its  V  eb  site  at  www.pbgc.gov, 
through  whic  i  plan  participants  will  be 
able  to  condu  ct  electronic  transactions 
with  the  PBG  :.  My  PBA  will  feature  a 
variety  of  trar  sactions,  including 
applying  for  {  ension  benefits, 
designating  a  beneficiary,  granting  a 
power  of  attoi  ney,  electing  monthly 
payments,  electing  to  withhold  income 
tax  from  peric  die  payments,  changing 
contact  inforr  lation,  and  applying  for 
electronic  din  ict  deposit.  Initially,  My 
PBA  will  be  available  for  a  limited 
number  of  tru  tteed  plans.  As  the  PBGC 
gains  experiei  ce,  it  intends  to  make  My 
PBA  available  for  all  trusteed  plans. 

The  existing  collection  of  information 
under  the  regi  lation  was  approved 
under  control  number  1212-0055 
(expires  April  30,  2006).  The  PBGC 
intends  to  reqi  lest  that  0MB  extend  its 
approval  (witl  modifications)  for  three 
years  from  the  date  of  approval.  An 
agency  may  n(  t  conduct  or  sponsor,  and 
a  person  is  nol  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cun  ently  valid  OMB  control 
number. 

The  PBGC  e  ;timates  that  134,950 
benefit  applicj  tion  or  information  forms 
will  be  filed  ai  nually  by  individuals 
entitled  to  ben  jfits  from  the  PBGC  and 
that  the  associated  burden  is  76,200 
hours  (an  averi  ige  of  about  one-half  hour 
per  response)  J  nd  $49,931.50  (an 
average  of  $.37  per  response).  The  PBGC 
further  estimates  that  5,500  individuals 
annually  will  f  rovide  the  PBGC  with 
identifying  infurmation  as  part  of  an 
initial  contact  i  ind  that  the  associated 
burden  is  1,50(  hours  (an  average  of 
about  one-quai  ter  hour  per  response) 
and  $1,100  (an  average  of  $.20  per 
response).  Thu  i,  the  total  estimated 
annual  burden  associated  with  this 
collection  of  in  formation  is  77,700 
hours  and  $51,  )41.50.  (These  estimates 
include  paper  i  nd  electronic  filings.) 

The  PBGC  is  soliciting  public 
comments  to — 


•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Issued  at  Washington,  DC.  this  15th  day  of 
luly,  2003. 

Stuart  A.  Sirkin, 

Director,  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-18331  Filed  7-17-03;  8:45  am] 

BILLING  CODE  7708-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services  Washington,  DC 
20549. 

Extension: 
Rule  lla-3  [17  CFR  270.1  la-3]— SEC  File 
No.  270-321,  OMB  Control  No.  3235- 
0358. 

Notice  is  hereby  given  that  piu-suftnt 
to  the  Paperwork  Reduction  Act  of  1995 
[44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Rule  lla-3  under  the  Investment 
Company  Act  of  1940  [17  CFR  270.11a- 
3]  is  an  exemptive  rule  that  permits 
open-end  investment  companies 
("funds"),  other  than  insurance 
company  separate  accounts,  and  funds' 
principal  underwriters,  to  make" certain 
exchange  offers  to  fund  shareholders 
and  shareholders  of  other  funds  in  the 
same  group  of  investment  companies. 
The  rule  requires  a  fund,  among  other 
things,  (i)  to  disclose  in  its  prospectus 
and  advertising  literatufe  the  amount  of 


any  administrative  or  redemption  fee 
imposed  on  an  exchange  transaction,  (ii) 
if  the  fund  imposes  an  administrative 
fee  on  exchange  transactions,  other  than 
a  nominal  one,  to  maintain  and  preserve 
records  with  respect  to  the  actual  costs 
incurred  in  connection  with  exchanges 
for  at  least  six  years,  and  (iii)  give  the 
fund's  shareholders  a  sixty  day  notice  of 
a  termination  of  an  exchange  offer  or 
any  material  amendment  to  the  terms  of 
an  exchange  offer  (unless  the  only 
material  effect  of  an  amendment  is  to 
reduce  or  eliminate  an  administrative 
fee,  sales  load  or  redemption  fee  payable 
at  the  time  of  an  exchange). 

The  rule's  requirements  are  designed 
to  protect  investors  against  abuses 
associated  with  exchange  offers,  provide 
fund  shareholders  with  information 
necessary  to  evaluate  exchange  offers 
and  certain  material  changes  in  the 
terms  of  exchange  offers,  and  enable  the 
Commission  staff  to  monitor  funds'  use 
of  administrative  fees  charged  in 
connection  with  exchange  transactions. 
There  are  approximately  3,075  funds 
registered  with  the  Commission  as  of 
December  31,  2002.  The  staff  estimates 
that  one-quarter  of  these  funds  imposes 
a  non-nominal  administrative  fee  on 
exchange  transactions,  and  that  the 
recordkeeping  requirement  of  the  rule 
requires  approximately  one  hour 
annually  of  clerical  time  (at  an 
estimated  $16  per  hour)  per  fund,  for  a 
total  of  768.75  hours  for  all  ftinds  (at  a 
total  annual  cost  of  $12,300).  The  staff 
estimates  that  one-quarter  of  the  3,075 
funds  terminates  an  exchange  offer  or 
makes  a  material  change  to  its  terms 
once  each  year,  and  that  the  notice 
requirement  of  the  rule  requires 
approximately  one  hour  of  professional 
time  (at  an  estimated  $60  per  hour)  and 
two  hours  of  clerical  time  (at  an 
estimated  $16  per  hour)  per  fund,  for  a  ' 
total  of  approximately  2306.25  hours  for 
all  funds  (at  a  total  armual  cost  of 
$70,725).  The  burdefas  associated  with 
the  disclosure  requirement  of  the^iile 
are  accounted  for  in  the  burdens 
associated  with  the  Form  N-IA 
registration  statement  for  funds. 

The  estimate  of  average  burden  hoiu-s 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  js  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

The  rule  provides  that  if  a  fund 
imposes  an  administrative  fee  in 
connection  with  exchanges  that  is 
reasonably  intended  to  cover  the  costs 
incurred  in  processing  the  exchanges, 
the  fund  must  maintain  and  preserve 
records  of  any  determination  of  the 
costs  incurred  in  connection  with 
exchanges  for  a  period  of  not  less  than 
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six  years,  the  first  two  years  in  an  easily 
accessible  place.  Keeping  these  records 
is  necessary  for  any  fund  that  wishes  to 
obtain  the  benefit  of  relying  on  the  rule. 
Although  these  records  are  subject  to 
inspection  by  the  Commission,  they  are 
not  made  public. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington.  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  July  7.  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-18188  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-26098;  File  No.  812-12921] 

Integrity  Life  Insurance  Company,  et 
al.;  Notice  of  Application 

July  14,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  o/  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  exemptions  from  the 
provisions  of  sections  2(a)(32)  and 
27(i)(2)(A)  of  the  Act  and  Rule  22c-l 
thereunder. 

Applicants:  Integrity  Life  Insurance 
Company  ("Integrity"),  National 
Integrity  Life  Insurance  Company 
("National  Integrity,"  together  with 
"Integrity",  the  "Companies"),  Separate 
Account  I  of  Integrity  Life  Insurance 
Company,  Separate  Account  I  of 
National  Integrity  Life  Insurance 
Company  (together  with  Separate 
Account  I  of  Integrity  Life  Insurance 
Company,  the  "Account"),  and 
Touchstone  Securities,  Inc. 
("Touchstone"). 

Summary  of  Application:  Applicants 
seek  an  order  of  exemption  pursuant  to 


section  6{c)  of  the  Act  to  the  extent 
necessary  to  permit  the  recapture,  under 
specified  circumstances,  of  credits 
applied  to  contributions  made  under 
certain  flexible  premium  variable 
aimuity  contracts  that  the  Companies 
will  issue  through  the  Accounts  (the 
"Contracts"),  as  well  as  other  contracts 
that  the  Companies  may  issue  in  the 
future  throu^  their  existing  or  future 
separate  accounts  ("Other  Accoimts") 
that  are  substantially  similar  to  the 
Contracts  in  all  material  respects 
("Future  Contracts").  Applicants  also 
request  that  the  order  being  sought 
extend  to  any  other  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  member  broker-dealer 
controlling  or  controlled  by,  or  under 
common  control  or  affiliated  with. 
Touchstone,  whether  existing  or  created 
in  the  future,  that  serves  as  distributor 
or  principal  underwriter  for  the 
Contracts  or  Future  ("Affiliated  Broker- 
Dealers"). 

Filing  Date:  The  application  was  filed 
on  January  21,  2003  and  amended  and 
restated  on  July  11,2003. 

Hearing  or  Notification  of  Hearing:  An 
order  gremting  the  application  wrill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
SEC  by  5:30  p.m.  on  August  13,  2003, 
and  should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
no_tified  of  a  hearing  may  request 
nd^fication  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants  c/o  G.  Stephen  Wastek,  Esq.. 
Assistant  General  Counsel,  Integrity  Life 
Insurance  Company,  515  West  Market 
Street,  Louisville,  Kentucky  40202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  White,  Senior  Counsel,  or  Lorna 
J.  MacLeod,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  5th  Street,  NW., 
Washington,  DC  20549-0102  ((202) 
942-8090). 


Applicants'  Representations 

1.  Integrity  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Ohio.  It  is  authorized  to  sell  life 
insurance  and  aimuities  in  47  states  and 
the  District  of  Columbia.  Integrity  is  a 
subsidiary  of  Western  and  Southern  Life 
Insurance  Company  ("Western  and 
Southern"),  a  mutual  life  insurance 
company  organized  under  the  laws  of 
Ohio. 

2.  National  Integrity  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York.  It  is  authorized  to 
sell  life  insurance  and  annuities  in  4 
states  and  the  District  of  Columbia. 
National  Integrity  is  a  direct  subsidiary 
of  Integrity  and  an  indirect  subsidiary  of 
Western  and  Southern. 

3.  Separate  Account  I  of  Integrity  Life 
Insurance  Company  was  established  in 
1 986  as  a  separate  account  under  Ohio 
law  for  the  purpose  of  funding  variable 
aimuity  contracts  issued  by  Integrity.  It 
is  a  segregated  asset  account  of  Integrity 
and  is  registered  with  the  Commission 
as  a  unit  investment  trust  under  the  Act. 

4.  Separate  Account  I  of  National 
Integrity  Life  Insurance  Company  was 
established  in  1986  as  a  separate 
account  under  New  York  law  for  the 
purpose  of  fundirig  variable  annuity 
contracts  issued  by  National  Integrity.  It 
is  a  segregated  asset  account  of  National 
Integrity  and  is  registered  with  the 
Commission  as  a  imit  investment  trust 
under  the  Act. 

5.  The  Accounts  will  fund  the 
variable  benefits  available  under  the 
Contracts.  Each  Company's  offering  of 
the  Contracts  is  registered  under  the 
Securities  Act  of  1933.  That  portion  of 
the  assets  of  the  Accounts  that  is  equal 
to  the  reserves  and  other  Contract 
liabilities  with  respect  to  the  Accounts 
is  not  chargeable  with  liabilities  arising 
out  of  any  other  business  of  the 
Companies.  Any  income,  gains  or 
losses,  realized  or  unrealized,  from 
assets  allocated  to  the  Accoimts  are,  in 
accordance  with  the  Contracts,  credited 
to  or  charged  against  the  Accounts, 
without  regard  to  other  income,  gains  or 
losses  of  the  Companies. 

6.  Touchstone  is  the  principal 
underwriter  of  the  Contracts. 
Touchstone  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  NASD.  The  Contracts 
are  sold  by  registered  representatives  of 
broker-dealers  that  have  entered  into 
distribution  agreements  with 
Touchstone.  Touchstone  is  a  wholly 
owned  subsidiary  of  Western  and 
Southern. 

7.  The  minimum  initial  contribution 
is  $20,000.  An  owner  may  make    . 
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additional  cc  ntributions  of  at  least  $100 
at  any  time. '  'he  Companies  may  limit 
total  contributions  to  $1,000,000  if  the 
owner  is  unc  er  age  76  and  to  $250,000 
if  the  owner  s  age  76  or  older. 

8.  The  Companies  will  credit  an  extra 
amount  to  thi  s  Contracts  equal  to  a 
maximum  of  B%  of  a  contribution  made 
within  the  fir  st  twelve  months  of 
issuance  (the  "Credit").  Currently  the 
Credit  is  5%.  The  minimum  Credit  that 
may  be  offerejd  is  4%.  The  Companies 
will  allocate  I  he  Credit  pro  rata  among 
the  investment  options  in  the  same 
proportion  as  the  corresponding 
contribution.  The  Companies  will  fund 
the  Credit  fro:  n  their  general  account 
assets. 

9.  The  Cred  it  is  not  part  of  the  amount 
an  owner  will  receive  if  he  or  she 
exercises  the  :  ree  look  provision.  Credits 
applied  withi  i  twelve  months  of  the 
date  of  receip  of  due  proof  of  death  will 
be  recaptured  and  are  not  included  in 
the  amount  p<  yable  as  a  death  benefit. 
Similarly,  all  or  part  of  a  Credit  applied 
within  twelve  months  of  a  withdrawal 
made  pursuant  to  a  withdrawal  charge 
waiver  (due  tc ,  for  example, 
unemploymei  t,  terminal  illness, 
nursing  home  care,  or  disability)  will  be 
recaptured  in  iie  same  proportion  as  the 
withdrawal  bears  to  the  value  of  the 
Contract  (for  e  icample,  if  50%  of  account 
value  is  withdrawn.  50%  of  the  Credit 
will  be  recaptiired).  In  addition, 
Integrity  will  r  ecapture  all  or  part  of  a 
Credit  if  the  o^  tner  annuitizes  within 
the  first  five  yj  ars  of  the  date  of 
issuance.  Rega  rdless  of  whether  or  not 
the  Credit  is  v«  sted,  all  gains  or  losses 
attributable  to  such  Credit  are  part  of  the 
owner's  accoui  it  value  and  are 
immediately  v(  !5ted. 

10.  The  free  ook  period  is  the  10-day 
period  (or  longer  if  required  by  state 
law)  during  wl  ich  an  owner  may  return 
a  Contract  aftei  it  has  been  delivered 
and  receive  a  fi  ill  refund  of  the  account 
value,  less  any  Credit  applied.  Unless 
the  law  requirejs  that  the  full  amount  of 
be  refunded,  less  any 
^e  owners  bears  the 
;  from  the  time  of 
le  or  she  returns  the 
I  refund  amount  may  be 
more  or  less  thi  n  the  contributions  the 
owner  made.  T  le  Credit  will  not  be  part 
of  the  amount  an  owner  will  be  paid  if 
the  free  look  pr  jvision  is  exercised. 

11.  The  Cont  acts  provide  for  a 
standard  death  benefit  and  an  optional 
death  benefit.  I<itegrity's  Contract  also 
provides  for  an  enhanced  earnings 
benefit  rider.  A  ly  Credit  applied  within 
twelve  months  jf  the  date  of  receipt  of 
due  proof  of  del  ith  will  be  recaptured 
and  will  not  be  included  in  the  death 
benefit  paid  under  the  Contracts.  The 


the  contributio 
withdrawals, 
investment  ris 
purchase  until 
Contract  and 


Credit  will  be  recaptured  whether  or  not 
the  owner's  spouse  elects  to  continue 
the  Contract.  However,  recapture  of  the 
Credit  will  never  cause  the  amoimt  of 
the  death  benefit  to  decrease  below  the 
amount  of  the  owmer's  total 
contributions  minus  the  amount  of  any 
withdrawals. 

12.  An  owner  may  make  withdrawals 
from  the  Contracts  at  any  time  before 
annuitization.  Withdrawals  in  excess  of 
the  10%  annual  free  withdrawal  amount 
are  subject  to  a  withdrawal  charge 
during  the  first  nine  years  after  a 
contribution  is  made.  Under  certain 
circimistances,  the  withdrawal  charge 
may  be  waived.  Under  the  Contract 
issued  by  Integrity,  the  withdrawal 
charge  may  be  waived  for  withdrawals 
made  due  to  unemployment,  terminal 
illness,  or  nursing  home  care.  Under  the 
Contract  issued  by  National  Integrity, 
the  withdrawal  charge  may  be  waived 
for  withdrawals  made  due  to  disability, 
terminal  illness,  or  nursing  home  care. 

13.  In  those  cases,  where  the 
withdrawal  charge  is  waived,  any  Credit 
applied  within  twelve  months  of  such  a 
withdrawal  will  be  recaptured  in  the 
same  proportion  as  the  amoimt  of  the 
withdrawal  in  excess  of  the  10%  aimual 
fi-ee  withdrawal  bears  to  the  accoimt 
value.  For  example,  if  50%  of  account 
value  is  withdrawn,  10%  of  which  falls 
within  the  aimual  free  withdrawal 
amount,  only  40%  of  the  Credit  will  be 
recaptured;  however,  if  the  entire 
annual  free  withdrawal  amount  has 
previously  been  withdrawn,  50%  of  the 
Credit  will  be  recaptured.  There  will  be 
no  recaptiu^  if  a  withdrawal  charge  is 
imposed  or  in  connection  with  amounts 
withdrawn  that  fall  within  the  10% 
aimual  free  withdrawal. 

14.  In  the  case  of  the  Contract  issued 
by  Integrity,  if  an  owner  annuitizes 
during  the  first  five  years  after  issuance, 
the  Credit  will  be  recaptured  according 
to  the  following  schedule: 


Contract  Year 

Percentage 

of  Credit 

Recaptured 

1  

100 
90 
80 
70 
60 

2 

3 

4 

5 

Annuitization  does  not  trigger  recapture 
of  the  Credit  under  National  Integrity's 
Contract. 

15.  Owners  of  the  Contracts  may 
allocate  their  contributions  among  sixty- 
three  investment  options,  sixty  variable 
investment  options  and  three  fixed 
investment  options.  Each  subaccount  of 
the  Accounts  is  a  vaj-iable  investment 
option  that  will  invest  in  shares  of  a 


corresponding  portfolio  of  Fidelity's 
Variable  Insurance  Product  Funds, 
Franklin  Templeton  Variable  Insurance 
Products  Trust,  Janus  Aspen  Series,  J.P. 
Morgan  Series  Trust  II,  MFS  Variable 
Insurance  Trust,  Putnam  Variable  Trust 
Funds,  Scudder  Variable  Insurance 
Trust,  Touchstone  Variable  Series  Trust, 
or  Van  Kampen  Life  Portfolios. 

16.  The  Companies,  at  a  later  date, 
may  decide  to  create  additional 
subaccounts  to  invest  in  any  additional 
funding  options  as  may  now  or  in  the 
future  be  available.  The  Companies, 
from  time  to  time,  also  may  combine  or 
eliminate  subaccoimts  or  transfer  assets 
to  and  from  subaccounts. 

17.  The  Contracts  provide  for  a  death 
benefit,  various  death  benefit  options, 
annuity  benefits,  and  annuity  payout 
options,  as  well  as  transfer  privileges, 
dollar  cost  averaging,  asset  allocation 
and  rebalancing,  and  other  features.  The 
Contracts  assess  the  following  charges: 
(a)  A  withdrawal  cfekrge  as  a  percentage 
of  contributions  withdrawn  declining 
from  9%  in  contribution  year  1  to  0% 
in  confribution  year  10;  (b)  an  annual 
maintenance  fee  of  $40  for  Contracts 
with  accoimt  value  of  $75,000  or  less; 

(c)  an  annual  administrative  fee  of  .15%; 

(d)  a  mortality  and  expense  risk  charge 
of  1.52%  in  the  first  nine  years  after 
issuance  and  1.00%  thereafter;  (e)  a 
transfer  charge  of  $20  after  the  first 
twelve  transfers  during  a  Contract  year; 
(f)  any  applicable  dea^  benefit  option 
charge;  and  (g)  any  applicable  state 
premium  tax.  In  addition,  assets 
invested  in  the  subaccounts  are  charged 
with  the  annual  operating  expenses  of 
the  underlying  portfolios. 

18.  Applicants  seek  exemption 
pursuant  to  section  6(c)  from  sections 
2(a)(32)  and  27(i)(2)(A)  of  the  Act  and 
Rule  22c-l  thereunder  to  the  extent 
deemed  necessary  to  permit  the 
Companies  to  recapture  part  or  all  of  a 
Credit  in  the  following  instances:  (a) 
When  an  owner  exercises  the  Contracts' 
free  look  provision;  (b)  when  a  death 
benefit  is  payable  and  the  date  of  receipt 
of  due  proof  of  death  is  within  twelve 
months  of  a  Credit  being  applied;  (c) 
when  a  withdrawal  is  made  within 
twelve  months  of  a  Credit  being  applied 
under  circumstances  when  the 
withdrawal  charge  is  waived;  or  (d)  in 
the  case  of  Integrity  only,  when  the 
Contract  is  annuitized  during  the  first 
five  years  after  issuance. 

Applicants'  Legal  Analysis 

1 .  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 


thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission  pursuant  to 
section  6(c)  of  the  Act  grant  the 
exemptions  requested  below  with 
respect  to  the  Contracts  and  any  Future 
Contracts  issued  by  the  Companies, 
funded  by  the  Accounts  or  Other 
Accounts,  and  underwritten  or 
distributed  by  Touchstone  or  Affiliated 
Broker-Dealers.  Applicants  undertake 
that  Future  Contracts  will  be 
substantially  similar  to  the  Contracts  in 
all  material  respects.  Applicants  believe 
that  the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Applicants  represent  that  is  not 
administratively  feasible  to  track  a 
Credit  in  the  Accoimts  after  the  Credit 
is  applied.  Accordingly,  the  asset-based 
charges  applicable  to  the  Accounts  will 
be  assessed  against  the  entire  amount 
held  in  the  Accounts,  including  the 
Credit,  during  the  recapture  periods.  As 
a  result,  during  such  periods,  the 
aggregate  asset-based  charges  assessed 
against  an  owner's  account  value  will  be 
higher  than  those  that  would  be  charged 
if  the  owner's  account  value  did  not 
include  the  Credit.  The  account  value 
includes  all  assets  in  the  Accounts  and 
the  fixed  accounts,  including  any 
Credit. 

3.  Subsection  (i)  of  section  27  of  the 
Act  provides  that  section  27  does  not 
apply  to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  undbrwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his  or 
her  proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

4.  Applicants  submit  that  the 
recapture  of  the  Credit  in  the 
circumstances  set  forth  in  this 
application  would  not  deprive  an  owner 
of  his  or  her  proportionate  share  of  the 
issuer's  current  net  assets.  An  owmer's 
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interest  in  the  Credit  allocated  to  his  or 
her  account  value  is  not  fully  vested 
until  the  sixth  Contract  year  for 
Contracts  issued  by  Integrity  and  the 
third  Contract  year  for  Contracts  issued 
by  National  Integrity.  Until  the  right  to 
recapture  has  expired  and  any 
applicable  Credit  is  vested,  the 
Companies  retain  the  right  and  interest 
in  the  Credit,  although  not  in  the 
earnings  attributable  to  that  amount. 
Thus,  when  the  Companies  recapture 
any  Credit,  they  are  merely  retrieving 
their  own  assets,  and  the  owner  has  not 
been  deprived  of  a  proportionate  share 
of  the  applicable  Accounts'  assets 
because  his  or  her  interest  in  the  Credit 
has  not  vested. 

5.  In  addition.  Applicants  state  that 
permitting  an  owner  to  retain  a  Credit 
under  a  Contract  upon  the  exercise  of 
the  free  look  provision  would  not  only 
be  unfair,  but  would  also  encourage 
individuals  to  purchase  a  Contract  with 
no  Intention  of  keeping  it  and  to  return 
it  for  a  quick  profit.  Furthermore,  the 
recapture  of  any  Credit  applied  to 
contributions  made  within  the  first 
twelve  months  after  issuance  is 
designed  to  provide  the  Companies  with 
a  measure  of  protection  against  anti- 
selection.  The  anti-selection  risk  is  that 
an  owner  can  collect  a  Credit  shortly 
before  death,  a  free  withdrawal,  or 
annuitization,  thereby  leaving  the 
Companies  little  time  to  recover  the  cost 
of  the  Credit.  As  noted  earlier,  the 
amount  recaptured  equals  the  Credits 
provided  by  the  Companies  from  their 
general  account  assets,  and  any  gain 
would  remain  part  of  the  owner's 
account  value. 

6.  Applicants  represent  that  the  Credit 
will  be  attractive  to  and  in  the  interest 
of  investors  because  it  will  permit 
owners  to  put  up  to  108%  of  their 
contributions  to  work  for  them  in  the 
selected  investment  options.  In 
addition,  the  owner  will  retain  any 
earnings  attributable  to  the  Credit,  as 
well  as  the  principal  amount  of  the 
Credit  once  vested. 

7.  Applicants  further  submit  that  the 
recapture  of  any  Credit  only  applies  in 
relation  to  the  risk  of  anti-selection 
against  the  Companies.  Anti-selection 
can  generally  be  described  as  a  risk  that 
owners  obtain  an  undue  advantage.  This 
undue  advantage  is  based  on  elements 
of  fairness  to  the  Companies  and  the 
actuarial  and  other  factors  taken  into 
account  in  designing  the  Contracts  and 
Future  Contracts.  The  Companies 
provide  the  Credit  from  their  general 
accoimt  assets  on  a  guaranteed  basis. 
Thus,  they  undertake  a  financial 
obligation  that  contemplates  the 
retention  of  the  Contracts  and  Future 
Contracts  by  their  owners  over  an 


extended  period,  consistent  with  the 
long-term  nature  of  retirement  planning. 
The  Companies  generally  expect  to 
recover  their  costs,  including  the 
amount  of  the  Credit,  over  an 
anticipated  duration  while  a  Contract  or 
Future  Contract  is  in  force.  The  right  to 
recapture  Credits  applied  to 
contributions  made  within  the  first 
twelve  months  after  issuance  protects 
the  Companies  against  the  risk  that  an 
owner  will  purchase  a  Contract  or 
Future  Contract  or  make  larger  or 
additional  contributions  with  the 
knowledge  that  the  contingency  that 
triggers  payment  of  a  benefit  is  likely  or 
about  to  occur.  With  respect  to  refunds 
paid  upon  the  return  of  the  Contracts  or 
Future  Contracts  within  the  free  look 
period,  the  amount  payable  by  the 
Companies  must  be  reduced  by  the 
amount  of  the  Credit.  Otherwise, 
investors  could  purchase  a  Contract  or 
Future  Contract  for  the  sole  purpose  of 
exercising  the  free  look  provision  and 
making  a  quick  profit. 

8.  Applicants  submit  that  the 
provisions  for  recapture  of  Credits 
under  the  Contracts  and  Future 
Contracts  do  not  violate  sections 
2(a)(32)  and  27(i)(2)(A)  of  the  Act. 
Sections  26(e)  and  27(i)  were  added  to 
the  Act  to  implement  the  purposes  of 
the  National  Securities  Markets 
Improvement  Act  of  1996  and 
Congressional  intent.  The  application  of 
a  Credit  to  contributions  made  under 
the  Contracts  should  not  raise  any     . 
questions  as  to  the  Companies' 
compliance  with  the  provisions  of 
section  27(i).  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act,  Applicants  request  an 
exemption  from  section  2(a)(32)  and 
27(i)(2)(A),  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Credit  under  the  circumstances 
described  in  this  application  without 
the  loss  of  relief  from  section  27 
provided  by  section  27(i). 

9.  Rule  22C-1  under  the  Act  prohibits 
a  registered  investment  company 
issuing  any  redeemable  security,  a 
person  designated  in  such  issuer's 
prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  underwriter  of. 
or  dealer  in.  such  security,  from  selling, 
redeeming,  or  repurchasing  any  such 
siecurity  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
next  computed  after  receipt  of  a  tender 
of  such  security  for  redemption  or  of  an 
order  to  purchase  or  sell  such  security. 

10.  The  Companies'  recapture  of  a 
Credit  might  arguably  be  viewed  as 
resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current 
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accumulatio  i  unit  value  of  the 
Accounts.  A  jplicants  contend, 
however,  th<  t  the  recapture  of  the  Credit 
does  not  vio  ate  Rule  22c-l.  To  effect  a 
recapture  of  i  Credit,  the  Companies 
will  redeem  nterests  in  a  Contract  at  a 
price  determ  ned  on  the  basis  of  the 
current  accu:  nulation  unit  value  of  the 
subaccounts  to  which  the  owner's 
account  valu3  is  allocated.  The  amount 
recaptured  v\  ill  equal  the  amount  of  the 
Credit  paid  cut  of  the  Companies' 
general  accoi  int  assets.  Although  the 
owner  will  h  s  entitled  to  retain  any 
investment  g  dn  attributable  to  the 
Credit,  the  ariount  of  that  gain  will  be 
determined  o  n  the  basis  of  the  current 
accumulatioi  unit  values  of  the 
applicable  su  jaccounts.  Thus,  no 
dilution  will  accur  upon  the  recapture 
of  the  Credit.  Applicants  also  submit 
that  the  secoi  d  harm  that  Rule  22c-l 
was  designed  to  address,  namely 
■  speculative  ti  ading  practices  calculated 
to  take  advan  age  of  backward  pricing, 
will  not  occu  as  a  result  of  the 
recapture  of  t  le  Credit.  Because  neither 
of  the  harms  I  hat  Rule  22c-l  was  meant 
to  address  is  I  ound  in  the  recapture  of 
the  Credit,  Ru  le  22c-l  should  not  apply. 
However,  to  a  i^oid  any  uncertainty  as  to 
full  complian  :e  with  the  Act, 
Applicants  re  juest  an  exemption  from 
the  provision!  of  Rule  22c-l  to  the 
extent  deemei   necessary  to  permit  them 
to  recapture  tl  le  Credit  under  the 
Future  Contracts. 


Contracts  and 
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any  benefit  or  additional  protection 
thereby. 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  requests  meet  the  standards 
set  out  in  section  6{c),  namely,  that  the 
exemptions  requested  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  o 
the  Act,  and  that,  therefore,  the 
Commission  should  grant  the  requested 
order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-18189  Filed  7-17-03;  8:45  am] 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  July  21,  2003:  Closed 
Meetings  will  be  held  on  Tuesday,  July 
22,  2003  at  2  p.m.  and  Thursday,  July 
24,  2003  at  3  p.m.,  and  an  Open  Meeting 
will  be  held  on  Thursday,  July  24.  2003 
at  2  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  Generai'Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  {9)(B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5).  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  July  22 
2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of 
injunctive  actions; 
Formal  order  of  investigation;  and 
Opinions. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thursday,  July 
24,  2003  will  be: 

1.  The  Commission  will  hear  oral 
argument  on  an  appeal  by  Robert  M. 


Fuller,  a  former  Chairman  of  the  Board 
of  Directors  and  Executive  Vice- 
President  for  Investor  Relations  of  Vista 
2000,  Inc.C'Vista"),  from  an 
administrative  law  judge's  initial 
decision. 

The  law  judge  found^that  Fuller 
caused  Vista  to  violate  Section  17(a)  of 
the  Securities  Act  of  1933,  sections 
10(b)  and  13(a)  of  the  Securities 
if    Exchange  Act  of  1934,  and  Exchange 
Act  Rules  lOb-5,  13a-l,  and  12b-20. 
The  law  judge  ordered  Fuller  to  cease 
and  desist  from  committing  or  causing 
any  violations  or  futureViolations  of 
these  provisions. 

The  Commission  will  consider  the 
following  issues: 

a.  Whether  Fuller  caused  Vista  to 
commit  the  alleged  violations;  and 

b.  If  so,  whether  the  imposition  of  a 
cease-and-desist  order  is  appropriate 
and  in  the  public  interest. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday,  July 
24,  2003  will  be:  Post-argument 
discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  July  15,  2003. 
Jill  M.  Peterson,  , 

Assistant  Secretary. 
(FR  Doc.  03-18395  Filed  7-15-03;  4:48  pm] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48172;  File  No.  SR-Amex- 
2003-34] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  American  Stock 
Exchange  LLC,  Relating  to  Indications, 
Openings  and  Re-Openings 

July  14.  2003 

On  April  23,  2003,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
codify  and  revise  the  Exchange's 
policies  regarding  tape  indications  and 
re-openings  in  stocks  that  are  subject  to 
a  trading  halt  (other  than  "circuit 


'  15  U.S.C.  78s(b)(l). 
"17CFR240.19b-^. 
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breaker"  or  "equipment  changeover" 
halts).  Notice  oflhe  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  May  12,  2003.^ 
No  comments  were  received  on  the 
proposed  rule  change. 

In  1997,  the  Commission  approved 
the  Exchange's  policies  regarding 
indications,  openings  and  re-openings.'' 
To  make  them  more  accessible  to 
members  and  member  organizations,  the 
Exchange  has  proposed  to  codify  these 
policies  as  new  Rule  119.  The  Exchange 
would  also  update  its  rules  on  re- 
opening trading  in  a  stock  after  a  post- 
opening  trading  halt  to  conform  them  to 
those  of  the  New  York  Stock  Exchange 
("NYSE").  The  Exchange's  current 
policy  on  re-openings  requires  a 
minimum  of  10  minutes  to  elapse 
between  the  first  price  indication  and 
the  re-opening,  emd  a  minimum  of  five 
minutes  to  elapse  after  the  last 
indication,  provided  in  all  cases  that  the 
minimum  10  minutes  has  elapsed  since 
the  first  indication.  The  Exchange 
proposes  to  shorten  these  minimum 
time  periods  to  five  minutes  after  the 
first  indication,  and  three  minutes  after 
the  last  indication,  provided  that  a 
minimum  of  five  minutes  has  elapsed 
since  the  first  price  indication. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act,^  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market,  and  to  protect  investors  and  the 
public  interest.  The  Conmiission  notes 
that  Amex's  codification  of  the 
previously  approved  policies  will  result 
in  greater  transparency  of  Exchange 
procedures.  Further,  the  Conunission 
notes  that  Amex's  proposal  to  shorten 
the  minimum  time  periods  that  must 
elapse  between  indications  and  re- 
openings  would  conform  Amex's 
procedures  to  those  in  effect  at  the 


3  See  Release  No.  34-47796  (May  5,  2003),  68  FR 
25400. 

«  See  Release  No.  34-38549  (April  2^  1997),  62 
FR  24519  (1997). 

^  In  approving  this  proposal,  ttie  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78(c)(f}. 

6  15U.S.C.  78f(b)(5). 


NYSE,^  which  the  Commission  believes 
strike  a  reasonable  balance  between 
preserving  the  price  discovery  process 
and  providing  timely  opportunities  for 
investors  to  participate  in  the  market. 
It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-2 003-34)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-18259  Filed  7-17-03;  8:45  am] 
BHJJNO  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMSSiON 

[Release  No.  34-48169;  File  No.  SR-MSRB- 
2003-04] 

SeH-Regulatory  Organizations;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  by  the  Municipal  Securities 
Rulentaking  Board  To  Require  Dealers 
To  Estak>ii8h  Anti-Money  Laundering 
Compliance  Programs 

Date:  July  11,  2003. 

On  May  22,  2003,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities  & 
Exchange  Commission  ("Conunission" 
or  "SEC"),  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("the  Act")i  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change 
(File  No.  SR-MSRB-2003-04)  (the 
"proposed  rule  change").  The  MSRB's 
rule  change  establishes  Rule  G— 41,  on 
anti-money  laundering  compliance. 

The  Commission  published  the 
proposed  rule  change  for  notice  and 
comment  in  the  Federal  Register  on 
June  9,  2003.3  jhe  Commission  received 
one  comment  letter  on  the  proposed 
rule  change. ■»  This  order  approves  the 
proposed  rule  change. 

L  Description  of  the  Proposed  Rule 
Change 

The  MSRB  filed  a  proposed  rule 
change,  Rule  G-41 ,  on  anti-money 


laundering  compliance  in  response  to 
the  passage  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001 
("USA  PATRIOT  Act").5  Section  352.  of 
the  USA  PATRIOT  Act,  requires 
financial  institutions,  including  broker/ 
dealers,  to  establish  and  implement 
anti-money  laundering  compliance 
programs  designed  to  ensure  ongoing 
compliance  with  the  requirements  of  the 
Bank  Secrecy  Act  ("BSA"),^  and  the 
regulations  promulgated  thereunder,  by 
April  24,  2002.  The  MSRB  proposed 
Rule  G— 41  to  ensure  that  all  brokers, 
dealers  and  mimicipal  securities  dealers 
("dealers")^  that  effect  transactions  in 
municipal  securities,  and  in  particular 
those  that  only  effect  transactions  in 
municipal  securities  ("sole  municipal 
dealers"),  are  aware  of,  and  in 
compliance  with,  anti-money 
laundering  program  requirements.  The 
proposed  rule  change  requires  that  all 
dealers  establish  and  implement  anti- 
money  laundering  programs  that  are  in 
compliance  with  the  rules  and 
regulations  of  either  its  registered 
securities  association  [i.e.,  NASD)  or  its 
appropriate  banking  regulator  governing 
the  establishment  and  maintenance  of 
anti-money  laundering  programs.^ 

II.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  relating  to  the  proposed 
rule  change.  9  The  comment  letter 
expresses  its  general  support  for  the 
proposed  rule,  but  requests  at  least  a 
five-month  delay  for  mandatory 
compliance  with  the  rule's  "Customer 
Identification  Program"  ("CIP").'° 
According  to  the  comment  letter,  T. 
Rowe  believes  that  timely  compliance 
with  the  CIP  is  "extremely  burdensome" 
for  broker  and  dealers  involved  with  the 
distribution  of  college  savings  plans  "to 
efficiently  implement  all  of  the 
operational  and  informational 
technology  related  changes  the  rule 
demands."'^  T.  Rowe  requested  the 
delay  to  "minimize  the  disruption  of 


'See  NYSE  Rule  123D(1):  Release  No.  34-47104 
(December  30,  2002),  68  FR  597  (lanuary  6.  2003). 
"15  U.S.C.  78s(b)(2). 
9  17CFR200.3(>-3(a)(12). 
'  15  U.S.C.  78sMl)- 

2  17CFR240.19b-4. 

3  See  Release  No.  34-47969  (June  3.  2003),  68  FR 
34450. 

<  Letter  from  Henry  H.  Hopkins.  Chief  iegal 
Counsel.  Regina  M.  Pizzonia.  Associate  Counsel,  T. 
Rowe  Price  Associates.  Inc.  C'T.  Rowe").  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
June  27,  2003. 


5  Uniting  and  Strengthening  America  Ijy 
Providing  .Appropriate  Tools  Required  to  Intercept 
and  Otjstruct  Terrorism  Act  of  2001.  Public  Law 
107-56.  115  Stat.  272  (2001). 

6  31  U.S.C.  53l\.  el  seq. 

''The  term  "dealer"  is  used  herein  as  shorthand 
for  "broker."  "dealer"  or  "municipal  securities 
dealer,"  as  those  terms  are  defined  in  the  Act.  The 
use  of  the  terra  does  not  imply  that  the  entity  is 
necessarily  taking  a  principal  position  in  a 
municipal  security. 

»  See  Release  No  34-47969;  see  also  Release  No. 
34-46739  (Oct.  29,  2002)  67  FR  67432  (Nov.  5, 
2002):  31  CFR  103.120(b). 

^  See  T.  Rowe  letter. 

lo/dat  1. 
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services  to  o  ar  account  holders"  and 
that  it  believ  ?d  that  college  savings 
plan,  "pose  <  low  threat  as  a  money 
laundering  vshicie''.'^  For  these  and 
other  reason;  expressed  in  the  letter,  T. 
Rowe  believ(  s  that  a  five-month 
compliance  (  elay,  specifically  in 
relation  to  bi  okers  and  dealers  who 
distribute  th(  college  saving  plan, 
would  not  threaten  the  government's 
anti-terrorisii  i  goals. ' ^ 

III.  Discussit  n  and  Commission 
Findings 

Section  19  b)  of  the  Act ''»  requires  the 
Commission  ;o  approve  the  proposed 
rule  change  f  led  by  the  MSRB  if  the 
Commission  inds  that  the  proposed 
rule  change  c  insistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulatio  is  thereunder.  After 
careful  reviei  r  of  the  proposed  rule 
change  and  tl  e  related  comments,  the 
Commission  inds  that  the  proposed 
rule  change  ii  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulatioi  is  thereunder,  which 
govern  the  Mi  IRB. '  ^  The  language  of 
section  15B(b  (2)(C)  of  the  Act  requires 
that  the  MSRl  Is  rules  must  be  designed 
to  prevent  frai  idulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principals  of  trade,  to  foster 
cooperation  a  id  coordination  with 
persons  engag  ed  in  the  regulating, 
settling,  proce  ssing  information  with 
respect  to,  anc  facilitating  transactions 
in  securities,  la  remove  impediments  to 
and  perfect  th ;  mechanism  of  a  free  and 
open  market  i  i  municipal  securities, 
and  in  genera],  to  protect  investors  and 
the  public  int(  rest.'**  The  commission 
believes  that  t  le  MSRB's  proposed  rule 
change  meets  his  statutory  threshold. 

Since  the  pa  ssage  of  the  USA 
PATRIOT  Act  the  Commission  has 
worked  with  s  3lf-regulatory 
organizations  o  coordinate  rules 
requiring  prog  ams  designed  to  help 
identify  and  prevent  money  laundering 
abuses  that  jec  Dardize  the  integrity  of 
the  U.S.  capita   markets.  Title  III  of  the 
USA  PATRIO'  Act,  also  known  as  the 
International  N  loney  Laundering 
Abatement  anc  Anti-Terrorist  Financing 
Act  of  2001  ("ilML  Act").  Imposes 
certain  obligati  ons  on  financial 
institutions  an  1  the  dealer  community. 
Section  352  of  the  AML  Act  requires 
financial  instititions  to  establish  certain 
minimum  anti  money  laundering 


"Wars. 
"Wat  2. 

'••15U.S.C.  78sn) 

'^Additionally,  i 
Commission  notes 
proposed  rule's  im 
and  capital  formati 

'«15U.S.C.  780-4(b)(2)(C) 


approving  this  rule  the 
hat  it  has  considered  the 
I  act  on  efficiency,  competition 
n.  15  U.S.C.  78c(f). 


Standards.  Furthermore,  section  352 
requires  dealers  to  develop  and 
implement  a  written  anti-money 
laundering  compliance  program  by 
April  24,  2002.'^  The  Commission  notes 
that  the  provisions  of  the  USA 
PATRIOT  Act  are  mandates  of  federal 
law.  As  a  result,  MSRB  members  should 
have  already  established  anti-money 
laundering  compliance  programs. 

The  Commission  believes  that  Rule 
G-41  will  facilitate  compliance  with  the 
federal  government's  anti -terrorism 
goals.  The  purpose  of  Rule  G-41  is  to 
ensure  that  all  brokers,  dealers  and 
municipal  securities  dealers  who  effect 
transactions  in  municipal  securities, 
especially  sole  municipal  securities 
dealers,  are  aware  of  their  obligations 
under  section  352  and  know  where  to 
look  for  guidance  concerning 
appropriate  anti-money  laundering 
programs.  Moreover,  the  Commission 
notes  that  Rule  G-41  will  provide 
clarification  to  dealers  and  examiners  of 
the  rules  amd  regulations  with  which 
dealers  who  effect  transactions  in 
municipal  securities  must  comply 
concerning  anti-money  laundering 
compliance  programs. 

rV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.is  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-2003-04)  be  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarllnd. 
Dep  u  ty  Secretary. 
[FR  Doc.  03-18190  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  801(M)1-P 


SMALL  BUSINESS  ADMINISTRATION 
(Declaration  of  Disaster  #3526] 

State  of  Indiana 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  11,  2003, 
and  subsequent  amendment  also  on  July 
11,1  find  that  Adams,  Allen,  Benton, 
Blackford,  Boone,  Carroll,  Cass,  Clinton. 
Delaware,  Fountain,  Grant,  Hamilton, 
Hancock,  Henry.  Howard,  Huntington, 
Jasper,  Jay,  Kosciusko,  Madison, 
Marion,  Miami,  Montgomery,  Noble, 
Pulaski,  Randolph,  Tippecanoe,  Tipton, 
Wabash,  Warren,  Wayne,  Wells,  White, 
and  Whitley  Counties  in  the  State  of 
Indiana  constitute  a  disaster  area  due  to 


"See  31  U.S.C.  5318(h]  (amended  by  section  352 
of  the  AML  Act). 

"15  U.S.C.  78s(b)(2). 

i8  17CFR200.3(>-3(a)(12). 


damages  caused  by  severe  storms, 
tornadoes,  and  flooding  occurring  on 
July  4,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
September  9,  2003  and  for  economic 
injury  until  the  close  of  business  on 
April"  12,  2004  at  the  address  listed 
below  or  other  locally  announced 
locations: 

.  U.S.  Small  Business  Administration. 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  DeKalb, 
Elkhart,  Fayette,  Fulton,  Hendricks,         ^ 
Johnson,  LaGrange,  Lake,  LaPorte, 
Marshall,  Morgan,  Newton,  Parke, 
Porter,  Putnam,  Rush,  Shelby,  Starke, 
Steuben,  Union,  and  Vermillion  in  the 
State  of  Indiana;  Iroquois  and  Vermilion 
Counties  in  the  State  of  Illinois;  Darke, 
Defiance,  Mercer,  Paulding,  Preble,  and 
Van  Wert  Counties  in  the  State  of  Ohio. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

5  BPS 

Homeowners      without      credit 
available  elsewhere 

2812 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  . 

5.906 
2  953 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

5  500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  352611.  For 
economic  injury,  the  numbers  are 
9W2900  for  Indiana;  9W3000  for 
Illinois;  and  9W3100  for  Ohio. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  14,  200.3. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-18328  Filed  7-17-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3520] 

Commonwealth  of  Kentucky; 
Amendment  #1 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  June  27, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  June  14,  2003  and 
continuing  through  June  27,  2003. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
September  2.  2003,  and  for  economic 
injury  the  deadline  is  April  2,  2004. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  14,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  03-18326  Filed  7-17-03;  8:45  am] 

BILL-tNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3512] 

State  of  West  Virginia;  Amendment  #3 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  July  10, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Nicholas 
County  in  the  State  of  West  Virginia-as 
a  disaster  area  due  to  damages  catls^ 
by  severe  storms,  flooding,  and         H 
landslides  that  occurred  June  11,  2003 
and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
'location;  Braxton,  Greenbrier,  and 
Webster  Counties  in  the  State  of  West 
Virginia. 

All^  other  counties  contiguous  to  the 
above  named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  20,  2003,  and  for  economic 
injury  the  deadline  is  March  22,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  July  14,  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-18329  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  8025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice:  4402] 


c 


30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-3052, 
Nonimmigrant  V  Visa  Application; 
OMB  Control  #1405-0128 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  tc  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of 
Currently  Approved  Collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Nonimmigrant  V  Visa  Application. 

Frequency:  Once  per  respondent. 

Form  Number:  DS-3052. 

Respondents:  Nonimmigrant  visa 
applicants  applying  for  a  V  visa. 

Estimated  Number  of  Respondents: 
100,000  per  year. 

Average  Hours  Per  Response:  1  hour. 

Total  Estimated  Burden:  100,000 
hours  per  year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to; 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 


may  be  obtained  from  Brendan 
Mullarkey  of  the  Office  of  Visa  Services, 
U.S.  Department  of  State,  2401  E  St. 
NW.,  RM  L-703,  Washington,  DC  20520, 
who  may  be  reached  on  202-663-1163. 
Public  comments  and  questions  should 
be  directed  to  the  State  Department 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  June  .30,  2003. 
Janice  L.  Jacobs, 

Depiity  Assistant  Secretary  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs, 
Department  of  State. 
[FR  Doc.  03-18278  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4710-65-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4403] 

FY  2004  Refugee  Admissions  Program 
Notice  of  Meeting 

There  will  be  a  meeting  on  the 
President's  FY  2004  Refugee 
Admissions  Program  on  Wednesday, 
July  30,  2003,  from  approximately  2 
p.m.  to  5  p.m.  The  meeting  will  be  held 
at  the  Refugee  Processing  Center,  1401 
Wilson  Boulevard,  Suite  700,  Arlington, 
Virginia.  The  meeting's  purpose  is  to 
hear  the  views  of  attendees  on  the 
appropriate  size  and  scope  of  the  FY 
2004  Refugee  Admissions  Program. 

Seating  is  limited.  Persons  wishing  to      i 
attend  this  meeting  must  notify  the 
Bureau  of  Population,  Refugees,  and 
Admissions  at  (202)  663-1056  by  5  p.m. 
(EDT)  Wednesday,  July  23,  2003,  to 
arrange  for  admission.  Persons  wishing 
to  present  oral  comments  at  the  open 
portion  of  the  meeting,  or  to  submit 
written  comments  for  the  Committee's 
consideration,  must  provide  them  in 
writing  by  5  p.m.  (EDT),  July  23,  2003. 
All  comments  may  be  faxed  to  (703) 
907-7284. 

Information  about  the  Refugee 
Admissions  Program  may  be  found  at 
h  ttp  .11  www.  state.gOv/g/prm/. 

Dated:  July  10.  2003. 
Arthur  E.  Dewey, 

Assistant  Secretary,  Bureau  of  Population, 
Refugees,  and  Migration,  Department  of  State. 
|FR  Doc.  03-18277  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4710-33-P 
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DEPARTMErn  OF  TRANSPORTATION 

Federal  Aviation  Adfninistratlon 

High  Density  Airports;  Notice  of 
Reagan  National  Airport  Lottery 
Allocation  Procedure 

AGENCY:  Feder  il  Aviation 
Administratioi  i 


ACTION:  Notice 


of  clarification. 


SUMMARY:  This  action  clarifies  the  FAA 
notice  of  a  lott(  try  for  the  allocation  of 
a  limited  numl  ei  of  air  carrier  and 
commuter  slot! ,  published  in  the 
Federal  Registfr  on  July  9,  2003,  by 
providing  the  applicable  definition  of  a  - 
"limited  incimibent"  carrier  for 
purposes  of  the  upcoming  slot  lottery  at 
Washington  Reiagan  National  Airport  on 
July  31,2003. 

DATES:  Effective  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorelei  Peter,  Operations  and  Air  Traffic 
Law  Branch,  Regulations  Division, 
Office  of  the  CI  lief  Counsel,  Federal 
Aviation  Admi  listration,  800 
Independence  Avenue,  SW., 
Washington,  D  ]  20591;  telephone 
number  202-2(  7-3134. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  9,  20b3.  the  FAA  published 
in  the  Federal  Register  a  notice  of 
lottery  and  allocation  procedures  for 
slots  at  Washington  Reagan  National 
Airport  (DCA)  {68  FR  41037).  In  this 
notice  the  FAA]  stated  that  Title  49  of 
the  United  Statks  Code  (U.S.C.) 
41714(h)(5)(A)  Lmends  the  regulatory 
definition  of  a  limited  incumbent  carrier 
to  a  carrier  thatlholds  or  operates  fewer 
than  20  lots  an(|  includes  slot 


exemptions  in 
The  FAA  has 


e  term  "slots." 

further  reviewed  this 
matter  and  clarifies  that  the  definitions 
set  forth  in  49  I  I.S.C.  41 714(h)  apply  to 
sections  41714-41718  and  41734(h) 
only.  Therefore ,  the  regulatory 
defijiitions  of  a  "new  entrant"  earner 
and  a  "limited  ncumbent"  carrier,  as 
set  forth  respec  ively  in  14  CFR 
93.213(a)(1)  and  93.213(a)(5)  are 
applicable  for  f  urposes  of  the  lottery  at 
DCA. 

Issued  in  July  ^th.  2003  in  Washington 
DC. 

Andrew  S.  Stein^rg 

Chief  Counsel 

[FR  Doc.  03-184(il  Filed  7-1&-03;  11:02  am] 

BILUNG  COCE  4910-  3-« 


DEPARTMENT  OF  TRANSPORTATION 

IMarltime  Administration 

[DocKet  Number:  MARAD  2003  15662] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BEAU  GESTE. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15662  at 
http://dins.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at-46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  tha\ 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15662. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  cdso  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  BEAU  GESTE  is: 
Intended  Use:  "Passengers  for  hire." 
Geogmphic  Region:  "All  five  Great 
Lakes." 

Dated:  July  14,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-18286  Filed  7-17-03;  8:45  am) 
BKJJNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number:  MARAD  2003  15665] 

Requested  Administrative  Waiver  of 
tfte  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CINNAMON  TEAL. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.-. 
build  requirement  of  the  coastwise  laws 
under  certain  circimastances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15665  at 
http://www.dms.dot.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-ilag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
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MARAD's  regulations  at  46  CFR  part 
388 

^TES:  Submit  comments  on  or  before 
August  18.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15665. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
wvnv.dmses.dot.gov/submit/ .  All 
comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
Federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  Worid  Wide  Web  at  http:// 
www.dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  CINNAMON  TEAL 
is: 

Intended  Use:  "Seasonal  sailing 
charters." 

Geographic  Region:  "Maine  to 
Florida." 

Dated:  July  14.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-1828,3  Filed  7-17-03:  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15667] 

Requested  Administrative  Waiver  of 
thie  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
GOLDEN  DAYS. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L-  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD).  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 


under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  200.3-15667  at 
http://www.dms.dot.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. . 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
August  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15667. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL^Ol. 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
www.dmses.dot.gov/submit/.  All 
comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
Federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  Worid  Wide  Web  at  http:// 
www.dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  GOLDEN  DAYS  is: 

Intended  Use:  'XSSSstwise  Term 
Charters  (Pleasure  Cruises)." 

Georgraphic  Region:  "U.S.  East  Coast, 
Florida  to  Maine". 

Dated:  )uly  14.  2003. 


By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
|FR  Doc.  03-18282  Filed  7-17-03;  8:45  am] 
BILUNG  CODE  4910-41 -P 

DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number:  MARAD  2003  15668] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
HORIZON. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15668  at 
http://www.dms.dot.gov.  Interested 
psulies  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  th» 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
August  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15668. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-^01, 
Department  of  Transportation.  400  7th 
St..  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electrontcally  via  the  Internet  at  http:// 
www.dmses.dot.gov/submit/.  All 
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comments  will 
docket  and  wil 
inspection  an( 
address  betwei 
E.T.,  Monday 
federal  holiday 
of  this  doCTuni 
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rough  Friday,  except 
s.  An  electronic  version 

t  and  all  documents 
s  docket  is  available  on 

Web  at  http:// 

'OV. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  S^eet,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  tl  le  applicant  the  intended 
service  of  the  vessel  HORIZON  is: 

Intended  t/su;  "Recreational  yacht 
charters  of  12  rassengers  or  less' 

Geographic  i  legion:  "Newport,  RI  to 
Miami,  FL". 


Dated:  July  14 

By  order  of  th« 

Joel  C.  Richard, 

Secretary,  MaritAne 

[FRDoc.  03-18211 

BiLLIMG  CODE  4910.  81-P 


2003. 

Maritime  Administrator. 


Administration. 

Filed  7-17-03;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Admiiistration 

[Docket  Numbert  MARAD  2003  15673] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l-aws 


AGENCY 

Department  of 

ACTION: 

on  a  requested 

the  Coastwise ' 

JACQUEUNE. 


Maritime  Administration, 
Transportation. 

Invitat:  on  for  public  comments 
administrative  waiver  of 
rade  Laws  for  the  vessel 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L  107-295,  the  Secretary 
of  Transportati  )n,  as  represented  by  the 
Maritime  Adm  nistration  (MARAD),  is 
authorized  to  g  rant  waivers  of  the  U.S.- 
build  requirem  jnt  of  the  coastwise  laws 
under  certain  c  ircumstances.  A  request 
for  such  a  waiv  er  has  been  received  by 
MARAD.  The  \  essel,  and  a  brief 
description  of  I  he  proposed  service,  is 
listed  below.  T  le  complete  application 
is  given  in  DO";  docket  2003-15673  at 
httpJ/dms.dot.^ov.  Interested  parties 
may  comment  i  )n  the  effect  this  action 
may  have  on  U  S.  vessel  builders  or 
businesses  in  tne  U.S.  that  use  U.S. -flag 
vessels.  If  MAF  AD  determines,  in 
accordance  wit  i  Pub.  L.  105-383  and 
MARAD's  regu  ations  at  46  CFR  part 
388  (68  FR  230  J4;  April  30,  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 


builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
conunenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15673. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-^01, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at . 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  (202)  366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  JACQUELINE  is: 

Intended  Use:  "sailing  charters, 
typically  one  to  seven  days." 

Geographic  Region:  "East  Coast  of  the 
United  States  and  the  Gulf  of  Mexico." 

Dated:  July  14,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  doc.  03-18288  Filed  7-17-03;  8:45  am] 

BILLING  CODE  491(>-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15669] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
JOHN  A. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15669  at 
http://dms.dof.gov.  Interested  parties 
may  comanent  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regxdations  at  46  CFR  part 
388  (68  FR  23084;  April  30.  2003),  that 
the  issuance  of  the  waiver  will  have  an 
imduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  oiror  before 
August  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15669. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  conunents 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10-a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp  ://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  JOHN  A.  is: 

Intended  Use:  "Sailing  Charters". 

Geographic  Region:  "Miami  to  Key 
West." 

Dated:  July  14,  2003. 


Federal  Register /Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


42799 


By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-18280  Filed  7-17-03;  8:45  am) 

BILUfMi  CODE  4910-ai-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15664] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
LADY  SHARON  GALE. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15664  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
August  18,  2003 ._^ 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15664. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 


be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  LADY  SHARON 
GALE  is: 

Intended  Use:  "Chartering  boat  for 
pleasure  and  fishing". 

Geographic  Region:  "Maine  to  the 
Florida  Keys." 

Dated:  July  14,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-18284  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15674] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  L^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
MAGNOLL\. 

summary:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15674  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 


vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15674. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation.  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830,  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  (202)  366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  MAGNOLIA  is: 
Intended  Use:  "Recreational  Charter." 
Geographic  Region:  "The  U.S.  Gulf 
Coast  and  the  East  Coast,  including 
Texas,  Louisiana,  Florida,  Georgia, 
South  Carolina,  North  Carolina, 
Virginia,  Maryland,  Delaware,  New 
Jersey,  New  York,  Cormecticut,  Rhode 
Island,  Massachusetts,  and  Maine.  Also, 
the  Great  Lakes  Region.  My  base  of 
operations  is  New  York,  New  York." 

Dated:  July  14,2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-18287  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15663] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
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action: 

on  a  requeste< 
the  Coastwise 
OUR  JEWEL. 


Invitaltion  for  public  comments 
administrative  waiver  of 
Trade  Laws  for  the  vessel 


SUMMARY:  As  luthorized  by  Pub.  L.  105- 
383  and  Pub.  ..  107-295.  the  Secretary 
of  Transportal  ion,  as  represented  by  the 
Maritime  Adn  linistration  (MARAD),  is 
authorized  to  p-ant  waivers  of  the  U.S.- 
build  requirer  lent  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  wai  i^er  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. '  'he  complete  application 
is  given  in  DC  T  docket  2003-15663  at 
http://dnis.do  .gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  1 1.S.  vessel  builders  or 
businesses  in  he  U.S.  that  use  U.S.-flag 
vessels.  If  MA  \AD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARADs  regulations  at  46  CFR  part 
388  {68  FR  23i  (84;  April  30,  2003),  that 
the  issuance  o  "  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  bi  siness  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted,  Comments  should  refer 
to  the  docket  i  lumber  of  this  notice  and 
the  vessel  nan  e  in  order  for  MARAD  to 
properly  cons;  der  the  comments. 
Comments  sh(  uld  also  state  the 
commenter's  i  aterest  in  the  waiver 
application,  aj  id  address  the  waiver 
criteria  given  i  n  §  388.4  of  MARAD's 
reguL->tions  at  16  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  18,  201 13. 

ADDRESSES:  Cc  mments  should  refer  to 
docket  numbe'  MARAI>-2003-15663. 
Written  coiiun  snts  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOTDocLets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  i  lend  comments 
electronically  /ia  the  Internet  at  http:// 
dmses.dot.gov  'submit/.  All  comments 
will  become  p;  irt  of  this  docket  and  will 
be  available  fo  •  inspection  and  copying 
at  the  above  ac  dress  between  10  a.m. 
and  5  p.m.,  E.'  \,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  vers  ion  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dol  gov. 
FOR  FURTHER  l^  FORMATION  CONTACT: 
Michael  Hokaiia,  U.S.  Department  of 
Transportatior .  Maritime 
Administration,  NL\R-830  Room  7201, 
400  Seventh  S  reet.  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  t  le  applicant  the  intended 
service  of  the    essel  OUR  JEWEL  is: 


Intended  Use:  "Charters/Passengers 
for  hire." 

Geographic  Region:  "United  States 
East  Coast  including  Florida." 

Dated:  July  14,  2003.     • 

By  order  of  the  Maritime  Administrator. 
Joei  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-18285  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  491 0-81 -P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15670] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
THE  FURRY  FIVE. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circiunstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15670  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  conunents  on  or  before 
August  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003=^15670. 
Written  comments  may  be  suliumtted  by 
hand  or  by  mail  to  the  Docket  Cl^k, 
U.S.  DOT  Dockets  Room  PI^-401  A 
Department  of  Transportation,  400  7th 


St..  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Roona.7201. 
400  Seventh  Street.  SW..  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  THE  FURRY  FIVE 
is: 

Intended  Use:  Recreation/fishing/ 
pleasure  charter. 

Geographic  Region:  FloiidiL. 

Dated:  July  14,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-18279  Filed  7-17-03;  8:45  am] 

BILLING  CODE  491.0-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34352] 

RailAmerica,  inc.,  et  ai. — Continuance 
in  Control  Exemption — San  Luis  &  Rio 
Grande  Railroad  Company 

RailAmerica.  Inc.  (RailAmerica).  Palm 
Beach  Rail  Holding.  Inc.  (Palm  Beach), 
and  RailAmerica  Transportation  Corp. 
(RTC)  (collectively,  applicants)  have 
filed  a  verified  notice  of  exemption  to 
continue  in  control  of  San  Luis  Sr  Rio 
Grande  Railroad  Company  (SLRG),  upon 
SLRG  becoming  a  Class  III  rail  carrier. 

The  transaction  was  expected  to  be 
consummated  on  or  after  June  30,  2003. 

This  transaction  is  related  to  the 
concurrently  filed  verified  notice  of 
exemption  in  STB  Finajice  Docket  No. 
34350,  San  Luis  &■  Rio  Grande  Railroad 
Company — Acquisition  and  Operation 
Exemption — Union  Pacific  Railroad 
Company,  wherein  SLRG  seek  to 
acquire  and  operate  149.38  miles  of  rail 
line  currently  owned  by  Union  Pacific 
Railroad  Company. 

RailAmerica  ctuxently  controls  one 
Class  II  railroad  and  33  Class  III 
railroads.  RailAmerica  directly  controls 
Palm  Beach,  which  in  turn  directly 
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controls  RTC.  RTC  directly  controls 
SLRG. 

Applicants  state  that:  (1)  The  railroads 
do  not  connect  with  each  other  or  any 
railroad  in  their  corporate  family;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  carrier. 

Therefore,  the  transaction  is  exempt 
from  the  prior  approval  requirements  of 
49  U.S.C.  11323.  See  49  CFR 
1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Because  the  transaction 
involves  at  least  one  Class  II  and  one  or 
more  Class  III  rail  carriers,  the 
exemption  is  subject  to  the  labor 
protection  requirements  of  49  U.S.C. 
11326(b). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34352,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20^23- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Louis  E. 
Gitomer,  Esq.,  Of  Counsel,  Ball  Janik 
LLP,  1455  F  Street,  NW.,  Suite  225. 
Washington.  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  July  11,2003. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

'Vernon  A.  Williams,  ^ 

Secretary. 

[FR  Doc.  03-18334  Filed  7-17-03;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34350] 

San  Luis  &  Rio  Grande  Railroad 
Company — Acquisition  and  Operation 
Exemption — Union  Pacific  Railroad 
Company 

San  Luis  &  Rio  Grande  Railroad 
Company  (SLRG),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate  two 


lines  of  the  Union  Pacific  Railroad 
Company  (UP),  as  follows:  (1)  The 
Alamosa  Subdivision  from  milepost 
299.30  near  Derrick,  CO,  to  milepost 
180.0  near  Walsenburg,  CO; '  and  (2)  the 
Antonito  Subdivision  ft-om  the  point 
where  the  two  subdivisions  connect  at 
milepost  251.7  in  Alamosa,  CO,  to 
milepost  281.78  in  Antonito,  CO,  a  total 
distance  of  149.38  miles.  In  addition, 
UP  will  grant  SLRG  approximately  5 
miles  of  incidental  trackage  rights  in  the 
vicinity  of  Walsenburg  from  milepost 
180.0  to  milepost  175.0. 

SLRG  certifies  that  its  projected 
annual  revenues  will  not  exceed  those 
that  would  qualify  it  as  a  Class  III  rail 
carrier  and  that  its  annual  revenues  are 
not  projected  to  exceed  $5  million. ^ 

The  transaction  was  scheduled  to  be 
consummated'on  or  after  June  30,  2003. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  cdl 
pleadings,  referring  to  STB  Finance 
Docket  No.  34350,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Louis  E. 
Gitomer,  Esq.,  Of  Counsel,  Ball  Janik 
LLP,  1455  F  Street,  NW.,  Suite  225, 
Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

Decided:  July  11,  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-18333  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4915-00-P 


*  SU^G  states  that  the  beginning  portion  of  the 
Alamosa  Sulxiivision.  from  milepost  299.30  to 
milepost  270.0  at  or  near  Monte  Vista,  is  currently 
inactive. 

2  This  proceeding  is  related  to  STB  Finance 
Docket  No.  34352.  RailAmerica,  Inc..  et  ai  — 
Continuance  in  Control  Exemption — San  Luis  Sr  Rio 
Grande  Railroad  Company,  wherein  RailAmerica, 
Inc..  Palm  Beach  Rail  Holding,  Inc.,  and 
RailAmerica  Transportation  Corp.  have 
concurrently  filed  a  notice  of  exemption  to  continue 
in  control  of  SLRG,  upon  SLRG  t)ecoming  a  Class 
III  rail  carrier. 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-490X] 

Greenville  County  Economic 
Development  Corporation — 
Discontinuance  of  Service 
Exemption — in  Greenville  County,  SC 

The  Greenville  County  Economic 
Development  Corporation  (GCEDC)  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  part  1152.  Subpart  F- 
Exempt  Abandonments  and 
Discontinuances  of  Service  to 
discontinue  service  over  1 1.8  miles  of 
railroad,  known  as  the  Greenville  and 
Northern  Railroad  Line,  extending  from 
milepost  0.0,  in  Greenville,  to  milepost 
11.8,  at  the  northern  limits  of  Traveler's 
Rest,  in  Greenville  County,  SC  (line).' 
The  line  traverses  United  States  Postal 
Service  Zip  Codes  29601,  29609,  29611, 
29613,  29617,  and  29690. 

GCEDC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regeirding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication],  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met.^ 

As  a  condition  to  this  exemption,  emy 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 


'  South  Carolina  Central  Railroad  Company,  Inc., 
d/b/a  Carolina  Piedmont  Division  was  authorized  to 
abandon  the  portion  of  the  line  between  milepost 
0.0  and  milepost  2.0,  in  Soutli  Carolina  Central 
Railroad  Company,  Inc.,  d/b/a  Carolina  Piedmont 
Division — Abandonment  Exemption — in  Greenville 
County.  SC,  STB  Docket  No.  AB-312  (Sub-No.  2X) 
(STB  served  Apr.  1,  1998);  however,  it  appears  that 
the  abandonment  was  never  consummated. 

^  As  discussed  below,  GCEDC  has  complied  with 
or  is  exempt  from  these  requirements. 
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Comment  Request 
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calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  11000,  1750 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  August  18,  2003 
to  be  assured  of  consideration. 

Departmental  Offices/Community 
Development  Financial  Institutions 
(CDFI)  Fund 

OMB  Number:  1559-0016. 

Form  Number:  CDFI  0020. 

Type  of  Review:  Reinstatement. 

Title:  New  Markets  Tax  Credit 
(NMTC)  Program  Allocation 
Application. 

Description:  The  purpose  of  the 
NMTC  is  to  provide  an  incentive  to 
investors  in  the  form  of  a  tax  credit, 
which  is  expected  to  stimulate 
investment  in  private  capital  that  will 
facilitate  economic  and  community 
development  in  low-income 
communities. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Burden  Hours  Per 
Respondent:  100  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  31,500  hours. 

Clearance  Officer:  Lois  K.  Holland, 
Departmental  Offices,  Room  2110,  1425 
New  York  Avenue,  NW.,  Washington, 
DC  20220,  (202)  622-1563. 

OAffl  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7316. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

(PR  Doc.  03-18245  Filed  7-17-03:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  8,  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasvuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  August  18,  2003 
to  be  assiued  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0314. 

Form  Number:  IRS  Forms  6466  and 
6467. 

Type  of  Review:  Extension. 

Title:  Form  6466:  Transmittal  of 
Forms  W-4  Reported  Magnetically/ 
Electronically;  and 

Form  6467:  Transmittal  of  Forms  W- 
4  Reported  Magnetically/  Electronically 
(Continuation). 

Description:  Under  regulation  section 
31.3402(f)(2)-l(g),  employers  are 
required  to  submit  certain  withholding 
certificates  (Form  W-4)  to  the  IRS, 
Transmittal  Form  6466  and  the 
continuation  sheet,  Form  6467,  are 
submitted  by  an  employer,  or 
authorized  agent  of  the  employer,  who 
will  be  reporting  submissions  of  Form 
W-4  on  magnetic/electronic  media. 

Respondents:  Business  of  other  for- 
profit,  Not-for-profij  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent: 

Form  6466—18  min. 
Form  6467—20  min. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
133  hours. 

OMB  Number:  1545-0410. 

Notice  Number:  Notice  1027. 

Type  of  Review:  Extension. 

Title:  How  to  Prepare  Media  Label  for 
Form  W-4. 

Description:  26  U.S.C.  3402)requires 
all  employers  making  payment  of  wages 
to  deduct  (withhold)  tax  upon  such 
payments.  Employers  are  further 
required  under  regulation  section 
31.3402(f)-l(g)  to  submit  certain 
withholding  certificates  (Form  W-4)  to 
IRS.  Notice  1027  is  sent  to  employers 
who  prefer  to  file  this  information  on 
magnetic  tape. 

Respondents:  Business  of  other  for- 
profit.  Not-for-profit  institutions,  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
400. 
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Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden:  33 
hours. 

OMB  Number:  1545-0998. 

Form  Number:  IRS  Form  8615. 

Type  of  Review:  Extension. 

Title:  Tax  for  Children  Under  Age  14 
Who  Have  Investment  Income  of  More 
Than  $1,500. 

Description:  Under  section  1(g), 
children  under  age  14  who  have 
unearned  income  may  be  taxed  on  part 
of  that  income  at  their  parent's  tax  rate. 
Form  8615  is  used  to  see  if  any  of  the 
child's  unearned  income  is  taxed  at  the 
parent's  rate  emd,  if  so,  to  figure  the 
child's  tax  on  his  or  her  unearned 
income  and  earned  income,  if  any. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  331,128. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 26  min. 
Learning  about  the  law  or  the  form — 1 1 

min. 
Preparing  the  form — 42  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  552,984  hours. 

OMB  Number:  1545-1190. 

Form  Number:  IRS  Form  8824. 

Type  of  Review:  Revision. 

Title:  Like-Kind  Exchanges. 

Description:  Form  8824  is  used  by 
individuals,  partnerships,  and  other 
entities  to  report  the  exchange  of 
business  or  investment  property,  and 
the  deferral  of  gains  from  such 
transactions  under  section  1031.  It  is 
also  used  to  report  the  deferral  of  gain 
under  section  1043  by  members  of  the 
executive  branch  of  the  Federal 
government. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping —  1  hr,,  38  min. 
Learning  about  the  law  or  the  form — 27 

min. 
Preparing  the  form — 59  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 33  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  505,862  hours. 

OMB  Number:  1545-1432. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Title:  The  Voluntary  Customer 
Surveys  to  Implement  E.O.  12862 


Coordinated  by  the  Corporate  Planning 
and  Performance  Division  on  Behalf  of 
All  IRS  Operations  Fimctions. 

Description:  This  is  a  generic 
clearance  for  an  undefined  number  of 
customer  satisfaction  and  opinion 
surveys  and  focus  group  interviews  to 
be  conducted  over  the  next  three  years. 
Sur\'eys  and  focus  groups  conducted 
under  the  generic  clearance  are  used  by 
the  Internal  Revenue  Service  to 
determine  levels  of  customer 
satisfaction  as  well  as  determining 
issues  that  contribute  to  customer 
burden.  This  information  will  be  used  to 
make  quality  improvements  to  products 
and  services. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
372,359. 

Estimated  Burden  Hours  Per 
Respondent:  Various. 

Frequency  of  Response:  Other 
(Varies). 

Estimated  Total  Reporting  Burden: 
50,000  hours. 

OMB  Number:  1545-1543. 

Revenue  Procedure  Number:  Revenue 
Pjocedure  97-29. 

Type  of  Review:  Extension. 

Title:  Model  Amendments  and 
Prototype  Program  for  SIMPLE  IRAs. 

Description:  The  revenue  procedure 
provides  guidance  to  drafters  of  ^ 

prototype  SIMPLE  IRAs  on  obtaining 
opinion  letters,  and  provides  permissive 
amendments  to  sponsors  of  nonSIMPLE 
IRAs. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
3,205. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours,  4  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,870  hours. 

OMB  Number:  1545-1774. 

Regulation  Project  Numbers:  REG- 
152524-02,  REG-123305-02,  and  REG- 
102740-02  NPRM  and  Temporary. 

Type  of  Review:  Extension.    . 

Title: 

REG-1 52524-02  NPRM  and 
Temporary:  Guidance  under  section 
1502;  Amendment  of  Waiver  of  Loss 
Carryovers  from  Separate  Return 
Limitation  Years; 

REG-123305-02  (formerly  REG- 
102305-02)  NPRM  and  Temporary; 

REG-1 02740-02  NPRM  and 
Temporary:  Loss  Limitation  Rules. 

Description:  The  information  is 
necessary  to  allow  the  taxpayer  to  make 
certain  elections  to  determine  the 


amount  of  allowable  loss  under 
§  1.337(d)-2T,  §  1.1502-20  as  currently 
in  effect  or  under  §  1.1502-20  as 
modified;  to  allow  the  taxpayer  to  waive 
loss  cany  overs  up  to  the  amount  of  the 
§  1.1502-20(g)  election;  and  to  ensure 
that  loss  is  not  disallowed  under 
§  1.337(d)-2T  and  basis  is  not  reduced 
under  §  1.337(d)-2T  to  the  extent  the 
taxpayer  establishes  that  the  loss  or 
basis  is  not  attributable  to  the 
recognition  of  built  in  gain  on  the 
disposition  of  an  asset.  With  respect  to 
§  1.1502-20T,  the  information  also  is 
necessary  to  allow  the  common  parent 
of  the  selling  group  to  reapportion  a 
separate,  subgroup  or  consolidated 
section  382  limitation  when  the 
acquiring  group  amends  its  §  1.1502- 
32fb)(4)  election.  Furthermore, 
regarding  §  1.1502-32{b)(4),  the 
information  also  is  necessary  to  allow 
the  taxpayer  that  acquired  a  subsidiaiy 
of  a  consolidated  group  to  amend  its 
election  under  §  1.1502-32(b)(4),  so  that 
the  acquiring  group  can  use  the 
acquired  subsidiary's  losses  to  offset  its 
income. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
15,200. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (once 
per  transaction). 

Estimated  Total  Reporting  Burden: 
30,400  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management  . 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[PR  Doc.  03-18246  Filed  7-17-03;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  11.  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
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information  c  ailection  should  be 
addressed  to  the  0MB  reviewer  listed 
aad  to  the  Treasury  Department 
Clearance  Off  icer,  Department  of  the 
Treasury,  Rocm  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
DATES:  Writte  i  comments  should  be 
received  on  oi  before  August  18,  2003 
to  be  assured  jf  consideration. 
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- .   Type  ofRi 

Title:  Appl 
Operate 
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1513-0009. 

TTB  F  5120.25  and 


evtew;  Extension. 
ii  :ation  to  Establish  and 
Wine|Premises  (F  5120.25);  and 
20.36). 

TTB  F  5120.25  is  the 
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Bond,  is  the  form  used  by 
and  a  surety  company  as 
epsure  the  payment  of 


ta  ce  I 


wne  excise  ta< 

Respondent  >;  Business  or  other  for- 
profit. 

Estimated  A  umber  of  Respondents: 
1,720 

Estimated  Burden 
Respondent 

Frequency c 

Estimated 
810  hours. 


Hours  Per 
minutes. 
(Response:  On  occasion. 
Reporting  Burden: 


7  Dtal , 


1513-0010. 
TTB  F  5120.9. 
Extension. 


Title:  Bonded  Wineries — Formula  ^d 
Process  for  Wine,  Letterhead, 
Application  and  Notices  Relating  to 
Formula  Wine. 

Description:  TTB  F  5120.9  is  used  to 
determine  the  classification  of  wine  for 
labeling  and  consumer  protection.  The 
form  describes  the  person  filing,  type  of 
product  to  be  made  and  restrictions  to 
the  labeling  and  manufacture.  The  form 
is  also  used  to  audit  a  product. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

OMB  Number:  1513-0014. 

Form  Number:  TTB  F  5000.8. 

Type  of  Review:  Extension. 

Title:  Power  of  Attorney. 

Description:  TTB  F  5000.8  delegates 
the  authority  to  a  specific  individual  to 
sign  documents  on  behalf  of  an 
applicant  or  principal.  26  U.S.C.  6061 
authorizes  that  individuals  signing 
returns,  statements  or  other  documents 
required  to  be  filed  by  industry  member 
under  the  provisions  of  the  Internal 
Revenue  Code  (IRC)  or  the  Federal 
Alcohol  Administration  (FAA)  Act,  are 
to  have  that  authority  on  file  with  TTB. 

Respondents:  Business  or  other  for" 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

OMB  Number:  1513-0016. 

Form  Number:  TTB  F  1582  (5120.24). 

Type  of  Review:  Extension. 

Title:  Drawback  on  Wines  Exported. 

Description:  When  proprietors  export 
wines  that  have  been  produced, 
packaged,  manufactured,  or  bottled  in 
the  U.S.,  they  file  a  claim  for  drawback 
or  refund  for  the  taxes  that  have  already 
been  paid  on  the  wine.  This  form 
notifies  TTB  that  the  wine  was  in  fact 
exported  and  helps  to  protect  the 
revenue  and  prevent  fraudulent  claims. 

Respondents:  Individuals  or 
households.  Business  of  other  for-profit. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,025  hours. 

OMB  Number:  1513-0028. 

Form  Numbers:  TTB  F  5150.22  and 
TTB  F  5150.25. 


Type  of  Review:  Extension. 

Title:  Application  for  an  Alcohol  User 
Permit  (5150.22);  and.  Industrial 
Alcohol  Bond  (5150.25). 

Description:  TTB  F  51*50.22  is  used  to 
determine  the  eligibility  of  the  applicant 
to  engage  in  certain  operations  and  the 
extent  of  the  operations  for  the 
production  and  distribution  of  specially 
denatured  spirits  (alcohol/rum).  This 
form  identifies  the  location  of  the 
premises  and  establishes  whether  the 
premises  will  be  in  conformity  with  the 
Federal  laws  and  regulations.  TTFB  F 
5150.25  provides  notification  that 
sufficient  bond  coverage  has  been 
obtained  prior  to  the  issuance  of  a 
permit. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
738. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,476  hours. 

OMB  Number:  1513-0047. 

Fonn  Number:  TTB  F  5110.40. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5110/01. 

Type  of  Review:  Extension.  • 

Title:  Distilled  Spirits  Records  and 
Monthly  Report  of  Production 
Operations. 

Description:  The  information 
collected  is  used  to  account  for 
proprietor's  tax  liability,  adequacy  of 
bond  coverage  and  protection  of  the 
revenue.  The  information  also  provides 
data  to  analyze  trends  in  the  industry, 
ad  plan  efficient  allocation  of  field 
resovu-ces.  audit  plant  operations,  and 
compilation  of  statistics  for  government 
economic  analysis. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Respondent:  2  horn's. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,600  hours. 

OMB  Number:  1513-0048. 

Form  Number:  TTB  F  5110.41. 

Type  of  Review:  Extension. 

Title:  Miscellaneous  Requests  and     " 
Notices  for  Distilled  Spirits  Plants. 

Description:  The  information 
provided  by  the  applicants  assists  in 
determining  eligibility  and  providing  for 
registration.  These  eligibility 
requirements  are  for  persons  who  wish 
to  establish  distilled  spirits  plant 
operations.  However,  both  statutes  and 
regulations  allow  variances  from 
regulations,  and  this  information  gives 
data  to  permit  a  variance. 
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Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
328. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,620  hours. 

OMB  Number:  1513-0057. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5120/2. 

Type  of  Review:  Extension. 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Wine. 

Description:  Letterhead  applications 
and  notices  relating  to  wine  are  required 
to  ensure  that  the  intended  activity  will 
not  jeopardize  the  revenue  or  defraud 
consumers. 

Respondents:  Business  or  other  for* 
profit. 

Estimated  Number  of  Respondents: 
1,650. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burdsff: 
825  hours. 

OMB  Number:  1513-0060. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5150/4. 

Type  of  Review:  Extension. 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Tax-Free  Alcohol. 

Description:  Tax-free  alcohol  is  used 
for  non-beverage  purposes  in  scientific 
research  and  medicinal  uses  by 
educational  organizations,  hospitals, 
laboratories,  etc.  Permits/ Applications 
control  authorized  uses  and  flow.  TTB 
REC  5150/4  is  designed  to  protect 
revenue  and  public  safety. 

Respondents:  Not-for-profit 
institutions.  Federal  Government,  State. 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
4,444. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.222  hours. 

OMB  Number:  1513-0063. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5150/8. 

Type  of  Review:  Extension. 

Title:  Stills:  Notices,  Registration,  and 
Records. 

Description:  The  information  is  used 
to  account  for  and  regulate  the 
distillation  of  distilled  spirits  to  protect 
the  revenue  and  to  provide  for 
identification  of  distillers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 


Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  21 
hours. 

OMB  Number:  1513-0066. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5170/3. 

Type  of  Review:  Extension. 

Title:  Stills:  Retail  Liquor  Dealers 
Records  of  Receipts  of  Alcoholic 
Beverages  and  Commercial  Invoices. 

Description:  Audit  trail  records  show 
amounts  purchased  and  from  whom; 
complete  financial  audit  trail 
established  at  distilled  spirits  plant.  Tax 
revenue  will  be  protected.  The 
collection  of  information  is  contained  in 
27  CFR  194.234. 

Respondents:  Business  or  other  for- 
profit,  State.  Local  or  Tribal 
Govermnent. 

Estimated  Number  of  Recordkeepers: 
455,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1513-0067. 

Recordkeeping  Requirement  ID 
Number;  TTB  REC  5170/6. 

Type  of  Review:  Extension. 

Title:  Wholesale  Dealers  Applications, 
Letterheads,  and  Notice  Relating  to 
"-Operations  (Variations  in  Format  or 
Preparation  of  Records. 

Description:  To  ascertain  that  revenue 
is  not  placed  in  jeopardy.  Tax  revenue 
will  be  protected.  (Affects  wholesale 
liquor  dealers*) 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,029. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  515  hours. 

OMB  Number:  1513-0074. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5620/2. 

Type  of  Review:  Extension. 

Title:  Airlines  Withdrawing  Stock 
from  Customs  Custody. 

Description:  Airlines  may  withdraw 
tax  exempt  distilled  spirits,  wine,  and 
beer  from  Customs  custody  for  foreign 
flights.  Required  record  shows  amount 
of  spirits  and  wine  withdrawn  and  flight 
identification;  also  has  Customs 
certification;  enables  TTB  to  verify  that 
tax  is  not  due;  allows  spirits  and  wines 
to  be  traced  and  maintains 
accountability.  Tax  revenue  will  be 
protected.  The  collection  of  information 
is  contained  in  27  CFR  253.280  and 
252.281. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
25. 

Estimated  Burden  Hours  Per 
Recordkeeper:  100  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  2,500  hours. 

OMB  Number:  1 5 1 3-0088. 

Recordkeeping  Requirement  ID 
Number:  TB  REC  5000/24. 

Type  of  Review:  Extension. 

Title:  Alcohol.  Tobacco  Tax  ad  Trade 
Tax  Returns.  Claims  and  Related 
Documents. 

Description:  TTB  is  responsible  for 
the  collection  of  the  excise  taxes  on 
firearms,  ammunition,  distilled  spirits, 
wine,  beer,  cigars,  cigarettes,  chewing 
tobacco,  snuff,  cigarette  papers,  tubes 
and  pipe  tobacco.  Alcohol,  tobacco  and 
ammunition  excise  taxes,  plus  alcohol, 
tobacco  and  firearms  special 
occupational  taxes  are  required  to  be 
collected  on  the  basis  of  a  return. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
503.921. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 
•  Estimated  Total  Recordkeeping 
Burden;  503.921  hours. 

OMB  Number:  1513-0089. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5530/3. 

Type  of  Review:  Extension. 

Title:  Liquors  and  Articles  from 
Puerto  Rico  or  the  Virgin  Islands. 

Description:  Information  collection 
requirements  for  persons  bringing  non- 
beverage  products  into  the  United  States 
from  Puerto  Rico  and  the  Virgin  Islands 
and  is  necessary  for  the  verification  of 
claims  for  drawback  of  distilled  spirits 
excise  taxes  paid  on  such  products. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  6  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
120  hours. 

OMB  Number:  1513-0097. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Notices  Relating  to  Payment  of 
Firearms  and  Ammunition  Excise  Tax. 

Description:  Excise  taxes  are  collected 
on  the  sale  or  use  of  firearms  and 
ammunition  by  firearms  or  ammunition 
manufacturers,  importers  or  producers. 
Taxpayers  who  elect  to  pay  excise  taxes 
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Description:  All  persons  who  hold  for 
sale  any  cigarettes  on  January  1 ,  2000, 
must  take  an  inventory.  A  floor  stocks 
tax  has  been  imposed  on  cigarettes.  The 
recordkeeping  and  the  tax  return  for  this 
tax  are  prescribed  by  TTB. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
100. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

Clearance  Officer:  Jacqueline  White 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 
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Community  Development  Financial 
Institutions  Fund 

Notice  of  Allocation  Availability 
(NOAA)  Inviting  Applications  for  the 
New  Maritets  Tax  Credit  Program 

AGENCY:  Commimity  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTION:  Notice  of  allocation  availability 
(NOAA)  inviting  applications  for  the 
New  Markets  Tax  Credit  Program. 

summary:  Title  I,  subtitle  C,  section  121 
of  the  Community  Renewal  Tax  Relief 
Act  of  2000  (the  Act),  as  enacted  by 
section  1(a)(7)  of  the  Consolidated 
Appropriations  Act,  2001  (Pub.  L.  106- 
554,  December  21,  2000),  amended  the 
Internal  Revenue  Code  (IRC)  by  adding 
IRC  section  45D,  New  Markets  Tax 
Credit,  section  45D  requires  the 
Secretary  of  the  Treasury  (Secretary)  to 
establish  a  program  that  will  provide  an 
incentive  to  investors  in  the  form  of  a 
tax  credit  over  seven  years,  which  is 
expected  to  stimulate  the  provision  of 
private  investment  capital  that,  in  turn, 
will  facilitate  economic  and  community 
development  in  low-income 
communities.  Section  121(f)  of  the  Act, 
among  other  things,  requires  the 
Secretary  to  issue  guidance  on  how 
entities  may  apply  to  receive  allocations 


of  New  Markets  Tax  Credits  (NMTCs), 
the  competitive  procedure  through 
which  such  allocations  will  be  made, 
and  the  actions  that  will  be  taken  to 
ensure  that  proper  allocations  are  made 
to  appropriate  entities.  The  Secretary 
delegated  such  authority  to  the  Under 
Secretary  (Domestic  Finance),  who  in 
turn  delegated  such  authority  to  the 
Director  of  the  Community 
Development  Financial  Institutions 
Fund  (the  Fund). 

In  March  2003,  in  the  inaug\iral  round 
of  the  NMTC  Program,  the  Fund  issued 
Notices  of  Allocation  to  qualified 
community  development  entities  (CDEs) 
authorizing  such  entities  to  issue  to 
their  investors  up  to  $2.5  billion  in 
equity  as  to  which  NMTCs  may  be 
claimed.  In  this  second  round  of  the 
NMTC  Program,  the  Fund  may  allocate 
to  CDEs  the  authority  to  issue  to  their 
investors  up  to  the  aggregate  amount  of 
$3.5  billion  in  equity  as  to  which 
NMTCs  may  be  claimed  (the  authority 
will  include  the  aggregated  amounts  of 
$1.5  billion  for  calendar  year  2003  and 
$2.0  billion  for  calendar  year  2004,  as 
permitted  w^der  IRC  sections  45D(f)(l) 
and  45D(f)(3)).  The  Fund  reserves  the 
right  to  allocate  said  authority  to  any,  all 
or  none  of  the  entities  that  submit  an 
application  in  response  to  this  NOAA, 
and  in  amovmts  determined  by  the 
Fund. 

This  NOAA  provides  guidance  for  the 
application  for  and  allocation  of  NMTCs 
for  the  second  round  of  the  NMTC 
Program  and  should  be  read  in 
conjunction  with:  (i)  Guidance 
published  by  the  Fund  on  how  an  entity 
may  apply  to  become  certified  as  a  CDE 
(66  FR  65806,  December  20,  2001);  (ii) 
the  temporary  regulations  issued  by  the 
Internal  Revenue  Service  (26  CFR 
1.45D-1T,  published  on  December  26, 
2001)  and  related  guidance,  including 
Notice  2002-64,  2002-41  I.R.B.  690, 
Rev.  Rul.  2003-20,  2003-7  I.R.B.  465, 
Notice  2003-9,  2003-5  I.R.B.  369;  and 
(iii)  the  application  and  related 
materials  for  this  second  NMTC 
Program  allocation  round.  All  such 
materials  may  be  found  on  the  Fund's 
Web  site  at  http://www.cdfifund.gov. 
The  Fimd  strongly  encourages 
applicants  to  review  these  docimients. 
Capitalized  terms  used  but  not  defined 
in  this  NOAA  shall  have  the  respective 
meanings  assigned  to  them  in  the 
allocation  application,  the  Act  or  the 
IRS  temporary  regulations. 

Through  this  NOAA,  the  Fund 
encourages  all  entities  proposing  to 
make  Qualified  Low-Income 
Community  Investments  to  apply  for  an 
allocation  of  NMTCs. 
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Applications  and  Dates 

Electronic  Applications: 
Simultaneous  with  the  publication  of 
this  NOAA,  the  Fund  has  made  the 
NMTC  Program  allocation  application 
available  on  its  Web  site  at  http:// 
www.cdfifund.gov.  The  application  is 
currently  available  in  a  read-only 
format.  However,  applicants  are 
expected  to  submit  completed 
applications  electronically  to  the  Fund 
using  a  web-based  application. 
Submission  of  an  electronic  application 
will  facilitate  the  processing  and  review 
of  applications  and  the  selection  of 
Allocatees;  further,  it  will  assist  the 
Fund  in  the  implementation  of 
electronic  reporting  requirements  for 
Allocatees.  Please  note  that  the  Office  of 
Management  and  Budget  is  currently 
reviewing  the  application  form  for  final 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act.  The  Fund  anticipates 
that  the  final  and  approved  form  of  the 
Web-based  application  will  be  available 
on  the  Fund's  Web  site  commencing  no 
later  than  August  22,  2003. 

Applicants  will  need  access  to 
Internet  Explorer  5.5  or  higher  or 
Netscape  Navigator  6.0  or  higher, 
Windows  98  or  higher  (or  other  system 
compatible  with  the  above  Explorer  and 
Netscape  software)  and  optimally  at 
least  a  56Kbps  Internet  connection  in 
order  to  meet  the  electronic  application 
submission  requirements.  Electronic 
applications  must  be  submitted  solely 
by  using  the  format  made  available  at 
the  Fund's  Web  site  for  the  NMTC 
Program.  The  Fund's  electronic 
application  system  will  only  permit  the 
submission  of  applications  in  which  all 
required  questions  and  tables  are  fully 
completed. 

The  deadline  for  receipt  of  electronic 
applications  is  5  p.m.  ET  on  September 
30,  2003.  Electronic  applications  caimot 
be  transmitted  or  received  after  5  p.m. 
ET  on  September  30,  2003.  Each 
applicant  that  submits  an  electronic 
application  by  the  deadline  must  submit 
an  original  signature  page  and  all 
attachments  not  later  than  5  p.m.  ET  on 
October  7,  2003.  If  the  original  signature 
page  is  not  received  by  this  date  and 
time,  the  application  will  be  rejected 
and  returned  to  the  sender.  If  the 
required  attachments  are  not  received 
by  this  date  and  time,  they  will  not  be 
considered  and  will  be  returned  to  the 
sender.  The  signature  page  and 
attachments  must  be  sent  by  mail  to  the 
address  listed  below.  Please  see  the 
application  instructions,  provided  in  the 
electronic  application,  for  further 
details.  Additional  deadlines  (if  any) 
relating  to  the  submission  of  general 


supporting  documentation  will  be 
further  detailed  in  the  electronic 
application. 

Paper  Applications:  If  an  applicant  is 
unable  to  submit  an  electronic 
application,  it  must  submit  to  the  Fund 
a  request  for  a  paper  application  using 
the  NMTC  Paper  Application 
Submission  Form,  and  the  request  must 
be  received  by  the  Fund  by  September 
15,  2003.  The  NMTC  Paper  Application 
Submission  Form  may  be  obtained  from 
the  Fund's  Web  site  at  http:// 
www.cdfifund.gov  or  the  form  may  be 
requested  by  e-mail  at 
cdfihelp@cdfi.treas.gov  or  by  calling  the 
Fund's  NMTC  Program  help  desk  at 
(202)  622-7373.  The  completed  NMTC 
Paper  Application  Submission  Form 
should  be  directed  to  the  Fund's  Chief 
Financial  Officer  and  must  be  sent  by 
facsimile  to  (202)  622-8911. 

The  deadline  for  receipt  of  a  paper 
applioation,  including  the  requisite 
original  signature  page  and  all 
attachments,  at  the  designated  location 
is  5  p.m.  ET  on  September  30,  2003. 
Paper  applications  received  after  that 
date  and  time  will  not  be  accepted  for 
consideration  and  will  be  returned  to 
the  sender.  Applications  sent  by 
facsimile  or  by  e-mail  will  not  be 
accepted. 

ADDRESSES:  Paper  applications  and  the 
signature  page  and  attachments  for 
electronic  applications  must  be  sent«to: 
CDFI  Fund  Grants  Management  & 
Compliance  Manager,  NMTC  Program, 
Bureau  of  Public  Debt — Franchising, 
200  Third  Street,  PCB,  Room  10, 
Parkersburg,  WV  26101-5312.  The 
telephone  number  to  be  used  in 
conjunction  with  overnight  mailings  to 
this  address  is  (304)  480-5450.  Paper 
applications  and  the  signature  page  or 
attachments  for  electronic  applications 
will  not  be  accepted  at  the  Fund's 
offices  in  Washington,  DC.  Paper 
applications  and  signature  pages  or 
attachments  for  electronic  applications 
received  in  the  Fund's  offices  will  be 
rejected  and  returned  to  the  sender. 
Except  for  the  signature  page  and 
attachments,  electronic  applications 
must  be  submitted  solely  by  using  the 
Fund's  Web  site  and  must  be  sent  in 
accordance  with  the  submission 
instructions  provided  in  the  electronic 
application  form. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Fund  will  provide  programmatic  and 
information  technology  support  related 
to  the  allocation  application  between 
the  hours  of  9  a.m.  and  5  p.m.  ET 
through  September  26,  2003.  The  Fxmd 
will  not  respond  to  phone  calls  or  e- 
mails  concerning  the  application  that 
are  received  after  5  p.m.  ET  on 


September  26,  2003,  until  after  the 
allocation  application  deadline  of 
September  30,  2003.  Programmatic 
support  can  be  obtained  by  calling  (202) 
622-7373  or  through  e-mail  by  sending 
questions  or  requests  for  programmatic 
cissistance  to  cdfihelp@cdfi.treas.gov. 
Information  technology  support  can  be 
obtained  by  calling  (202)  622-2455  or 
through  e-mail  by  sending  questions  or 
requests  for  information  technology 
assistance  to  ithelpdesk@cdfi.treas.gov. 

Applications  and  other  information 
regarding  the  Fund  and  its  programs 
may  be  obtained  from  the  Fund's  Web 
site  at  http://www.cdfifund.gov.  The 
Fund  will  post  on  its  Web  site  responses 
to  questions  of  general  applicability 
regarding  the  NMTC  Program.  If  you 
have  any  general  questions  about  the 
NMTC  Program,  contact  Matthew 
Josephs,  the  Fund's  Acting  NMTC 
Program  Manager.  The  Acting  NMTC 
Program  Manager  may  be  reached  by  e- 
mail  at  cdfihelp@cdfi.treas.gov,  by 
telephone  at  (202)  622-7373,  by 
facsimile  at  (202)  622-8911,  or  by  mail 
at  CDFI  Fund,  601  13th  Street,  NW, 
Suite  200  South,  Washington,  DC  20005. 
For  questions  regarding  the  tax  aspects 
of  the  NMTC  Program,  contact  Branch 
Five,  Office  of  the  Associate  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  IRS,  by  telephone  at  (202) 
622-3040,  by  facsimile  at  (202)  622- 
4753,  or  by  mail  at  1111  Constitution 
Avenue,  NW,  Attn:  CC:PSI:5, 
Washington,  DC  20224.  These  are  not 
toll  free  numbers. 

SUPPLEMENTARY  INFORI^ATION: 

L  Background 

By  providing  an  incentive  in  the  form 
of  a  tax  credit  over  seven  years,  NMTCs 
are  intended  to  stimulate  the  provision 
of  $15  billion  of  private  investment 
capital  in  CDEs  that,  in  ttirn,  will  make 
investments  in  low-income  urban  and 
rural  communities,  thus  facilitating 
economic  and  community  development. 
The  goal  is  to  address  limitations  of 
financial  markets  by  facilitating  the  flow 
of  equity  capital  into  areas  not  being 
adequately  served  by  conventional 
lenders  and  investors.  This  goal  can  be 
achieved,  for  example,  by  deploying 
investments  in  products  or  services  that: 
(a)  Provide  services  to  creditworthy 
borrowers  or  investees  not  served  by 
conventional  sources  of  capital;  (b) 
provide  a  catalyst  for  large-scale,  self- 
generating  flows  of  investments  (for 
example,  the  increased  provision  of 
critical  public  services);  or  (c)  serve 
borrowers  or  investees  who  may  present 
greater  risks  than  would  be  assimied  by 
conventional  providers  of  capital  in 
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order  to  gem  srate  benefits  distributed 
broadly  thrc  ughout  the  community. 

Through  t  le  NMTC  Program,  an 
entity  may  a  aply  to  the  Fund  to  be 
certified  as  i  CDE.  Nonprofit  entities 
and  for-prof  t  entities  may  be  certified 
as  CDEs  by  t  le  Fund.  Both  for-profit  and 
non-profit  ei  itities  may  apply  to  the 
Fund  for  an  dlocation  of  NMTCs,  but 
only  ODEs  tliat  are  for-profit  entities  are 
eligible  to  isiiue  Qualified  Equity 
Investments  with  respect  to  which 
investors  wi  1  be  entitled  to  claim 
NMTCs.  A  t<  xpayer  that  makes  a 
Qualified  Eq  uity  Investment  in  a  CDE 
that  has  rece  ived  a  NMTC  Allocation 
from  the  Fui  d  may  claim  a  five  percent 
tax  credit  on  the  investment  amount  as 
of  the  date  o  i  which  the  investment  is 
initially  mac  e  and  on  each  of  the  next 
two  annivers  ary  dates  and  a  six  percent 
tax  credit  foi  each  of  the  next  four 
anniversary  i  lates. 

In  this  NO  \A,  the  Fund  addresses 
specifically  low  an  entity  may  apply  to 
receive  an  al  ocation  of  NMTCs,  the 
competitive  )rocedure  through  which 
NMTC  Alloc  itions  will  be  made,  and 
the  actions  tiat  will  be  taken  to  ensure 
that  proper  a  locations  are  made  to 
appropriate  (  ntities.  Applicants  should 
consult  the  I  smporary  regulations  and 
related  guida  nee  issued  by  the  IRS  for 
the  NMTC  Pi  ogram  to  obtain  guidance 
on  tax  issues  related  to  the  NMTC 
Program. 

II.  Eligibility 

IRC  section  45D  specifies  certain 
eligibility  rec  uirements  that  each 
applicant  mi  st  meet  to  be  eligible  to 
apply  for  an  illocation  of  NMTCs.  The 
following  set  >  forth  additional  detail 
and  certain  a  iditional  dates  that  relate 
to  the  submii  sion  of  applications  under 
this  NOAA: 

(1)  CDE  Ce  lification:  For  purposes  of 
this  NOAA,  t  le  Fund  will  not  consider 
an  applicatio  n  for  an  allocation  of 
NMTCs  unlei  s:  (a)  The  applicant  is 
certified  as  a  CDE  at  the  time  the  Fund 
receives  its  N  MTC  Program  allocation 
application;  (ir  (b)  the  Fund  receives 
from  the  app  leant  an  application  for 
certification  i  is  a  CDE  no  later  than  5 
p.m.  ET  on  August  29,  2003.  The  Fund 
will  not  provide  allocations  of  NMTCs 
to  applicants  that  are  not  certified  as 
CDEs.  Applic  ants  for  certification  may 
obtain  a  CDE  certification  application 
through  the  F  und's  Web  site  at  http:// 
wwH-.cdfifuni  i.gov.  Applications  for  CDE 
certification  i  nust  be  submitted  as 
instructed  in  the  application  form. 

If  an  applic  ant  that  has  already  been 
certified  as  a  CDE  wishes  to  change  its 
designated  C  DE  service  area,  it  must 
submit  its  rec  uest  for  such  a  change; 
said  request  i  aust  be  received  by  the 


Fund  by  no  later  than  5  p.m.  ET  on 
September  30,  2003.  The  CDE  service 
area  change  request  must  be  sent  from 
the  applicant's  authorized 
representative  and  include  the 
applicable  CDE  control  number,  the 
revised  service  area  designation,  and  an 
updated  accountability  chart  that 
reflects  representation  ft'om  low-income 
communities  in  the  revised  service  area. 
The  service  area  change  request  must  be 
sent  by  e-mail  to  cdfihelp@cdfi.treas.gov 
or  by  facsimile  to  (202)  622-8911. 

(2)  Entities  that  Have  Received  NMTC 
Allocations  in  the  Prior  NMTC  Program 
Allocation  Round:  Applicants  are 
hereby  notified  that  success  in  a  prior 
round  of  the  NMTC  Program  or  any  of 
the  Fund's  other  programs  is  not  a 
predictor  of  success  under  this  NOAA. 
A  prior  Allocatee  of  the  NMTC  Program 
is  not  eligible  to  receive  a  NMTC 
Allocation  pursuant  to  this  NOAA 
unless  the  Allocatee  can  demonstrate 
via  the  Fund's  allocation  tracking 
system  that,  as  of  February  17,  2004,  it 
has  issued  and  the  Allocatee  has 
received  cash  fi'om  its  investors  for  50 
percent  of  its  Qualified  Equity 
Investments  relating  to  its  prior  NMTC 
Allocation.  Further,  an  entity  is  not 
eligible  to  receive  a  NMTC  Allocation 
pursuant  to  this  NOAA  if  another  entity 
that  Controls  the  applicant,  is 
Controlled  by  the  applicant  or  shares 
common  management  officials  with  the 
applicant  (as  determined  by  the  Fund), 
has  not,  as  of  February  17,  2004,  issued 
and  received  cash  from  its  investors  for 
50  percent  of  its  Qualified  Equity 
Investments  relating  to  a  prior  NMTC 
Allocation.  For  purposes  of  this  section 
of  the  NOAA.  the  Fund  will  only  count 
as  "issued"  those  Qualified  Equity 
Investments  that  have  been  recorcled  in 
the  Fund's  allocation  tracking  system  by 
February  17,  2004,  Allocatees  and  their 
Subsidiary  transferees,  if  any,  are 
advised  to  access  the  Fund's  allocation 
tracking  system  to  record  each  Qualified 
Equity  Investment  that  they  issue  to  an 
investor  in  exchange  for  cash. 

(3)  Entities  that  Have  Received 
Awards  ft-om  the  Fund  in  Prior  Award 
Rounds  of  Other  Fund  Programs:  Prior 
awardees  of  any  component  of  the 
Fund's  Community  Development 
Financial  Institutions  (CDFI)  Program, 
the  Bank  Enterprise  Award  (BEA) 
Program,  or  any  other  Fund  program  are 
eligible  to  apply  under  this  NOAA, 
except  as  follows: 

(a)  The  Fund  will  not  consider  an 
application  submitted  by  an  applicant 
that  is  a  prior  Fund  awardee  under  any 
Fund  program  or  component  of  the 
CDFI  Program  if  the  applicant  has  a 
balance  of  undisbursed  funds  under 
said  prior  award(s),  as  of  the  application 


deadline  of  this  NOAA.  Further,  an 
entity  is  not  eligible  to  apply  for  a 
NMTC  Allocation  pursuant  to  this 
NOAA  if  another  entity  that  Controls 
the  applicant,  is  Controlled  by  the 
applicant  or  shares  common 
management  officials  with  the  applicant 
(as  determined  by  the  Fimd),  is  a  prior 
Fund  awardee  under  any  Fund  program 
or  component  of  the  CDFI  Program,  and 
has  a  balance  of  undisbursed  funds 
under  said  prior  award(s),  as  of  the 
application  deadline  of  this  NOAA.  For 
the  purposes  of  this  section, 
undisbursed  funds  are  defined  as:  (i)  In 
the  case  of  prior  BEA  Program  awards, 
any  balance  of  award  funds  greater  than 
$5,000  that  remains  undisbursed  more 
than  three  (3)  years  after  the  BEA 
Program  awardee  executes  an  award 
agreement  with  the  Fund,  and  (ii)  in  the 
case  of  prior  CDFI  Program  or  other 
Fujid  program  awards,  any  balance  of 
award  funds  greater  than  $5,000  that 
remains  undisbursed  more  than  one  (1) 
year  after  the  CDFI  Program  or  other 
Fund  program  awardee  executes  an 
assistance  agreement  with  the  Fund; 
and 

(b)  The  Fund  will  not  consider  an 
application  submitted  by  an  applicant 
that  is  a  prior  Fund  awardee  under  any 
Fund  program  or  component  of  the 
CDFI  Program  if  the  applic;ant  has  failed 
to  meet  its  reporting  requirements,  set 
forth  in  a  previously  executed  assistance 
or  award  agreement(s),  or  has  been 
debarred  from  applying  under  any  Fund 
program,  as  of  the  application  deadline 
of  this  NOAA.  Further,  an  entity  is  not 
eligible  to  apply  for  a  NMTC  Allocation 
pursuant  to  this  NOAA  if  another  entity 
that  Controls  the  applicant,  is 
Controlled  by  the  applicant  or  shares 
common  management  officials  with  the 
applicant  (as  determined  by  the  Fund), 
is  a  prior  Fund  awardee  under  any  Fund 
program  or  component  of  the  CDFI 
Program,  and  has  failed  to  meet  its 
reporting  requirements,  set  forth  in  a 
previously  executed  assistance  or  award 
agreement(s),  or  has  been  debarred  from 
applying  under  any  Fund  program,  as  of 
the  application  deadline  of  this  NOAA. 

Accordingly,  applicants  that  are  prior 
awardees  under  any  other  Fund 
program  are  advised  to: 

(i)  Submit  all  required  reports  by  the 
deadlines  specified  in  the  assistance  or 
award  agreements  governing  said  prior 
awards  and  to  comply  with  all 
requirements  found  therein; 

(ii)  Contact  thg  appropriate  Program 
Operations  representative  of  the  Fund  to 
ensure  that  all  necessary  actions  are 
underway  for  the  disbursement  of  any 
outstanding  balances  of  said  prior 
awards;  and 
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(iii)  Confirm  that  any  entity  that 
Controls  the  applicant,  is  Controlled  by 
the  applicant  or  shares  common 
management  officials  with  the 
applicant,  and  is  a  prior  Fund  awardee, 
has  submitted  all  required  reports  to  the 
Fund  and  is  taking  all  necessary  actions 
for  the  disbursement  of  any  outstanding 
balances  of  any  prior  Fund  awards. 

(4)  Entities  that  Propose  to  Transfer 
NMTCs  to  Subsidiaries:  Both  for-profit 
and  non-profit  CDEs  may  apply  to  the 
Fund  for  allocations  of  NMTCs,  but  only 
a  for-profit  CDE  is  permitted  to  provide 
NMTCs  to  its  investors.  A  non-profit 
applicant  wishing  to  apply  for  a  NMTC 
Allocation  must  demonstrate,  prior  to 
entering  into  an  Allocation  Agreement 
with  the  Fund,  that:  (1)  It  controls  one 
or  more  Subsidiaries  that  are  for-profit 
entities;  and  (2)  it  intends  to  transfer  the 
full  amount  of  any  NMTC  Allocation  it 
receives  to  said  Subsidiary.  The 
Subsidiary  transferee  must:  (i)  Submit  a 
CDE  certification  application  to  the 
Fund  within  30  days  after  the  non-profit 
applicant  receives  a  Notice  of  Allocation 
from  the  Fund;  and  (ii)  must  be  certified 
as  a  CDE  prior  to  entering  into  an 
Allocation  Agreement  with  the  Fund. 
The  NMTC  Allocation  transfer  must  be 
pre-approved  by  the  Fund,  in  its  sole 
discretion,  and  will  be  a  condition  of 
the  Allocation  Agreement.  A  for-profit 
applicant  that  receives  a  NMTC 
Allocation  may  transfer  such  NMTC 
Allocation  to  its  for-profit  Subsidiary  or 
Subsidiaries,  provided  that  said 
Subsidiary  transferees  have  been 
certified  as  CDEs  and  such  transfer  is 
pre-approved  by  the  Fund,  in  its  sole 
discretion,  which  transfer  will  be  a 
condition  of  the  Allocation  Agreement. 

An  applicant  wishing  to  tremsfer  all  or 
a  portion  of  its  NMTC  Allocation  to  a 
Subsidiary  is  not  required  to  create  the 
Subsidiary  prior  to  submitting  a  NMTC 
allocation  application  to  the  Fujid. 
Rather,  the  Fund  will  require  each 
applicant  to  indicate,  in  its  NMTC 
allocation  application,  whether  it 
intends  to  transfer  all  or  a  portion  of  its 
NMTC  Allocation  to  a  Subsidiary  and 
its  timeline  for  doing  so.  As  stated 
above,  in  no  circumstance  will  the  Fund 
authorize  such  a  transfer  until  the  Fund 
has  certified  the  Subsidiary  transferee  as 
a  CDE. 

(5)  Entities  that  Propose  to  Submit 
Applications  Together  With  Affiliates:  If 
an  applicant  and  its  Affiliates  wish  to 
submit  allocation  applications,  they 
must  do  so  collectively,  in  one 
application;  an  applicant  and  its 
Affiliates  may  not  submit  separate 
allocation  applications. 

(6)  Entities  Created  as  a  Series  of 
Funds:  An  applicant  whose  business 
structure  consists  of  an  entity  with  a 


series  of  funds  may  apply  for  CDE  . 
certification  and  an  allocation  of 
NMTCs  as  a  single  entity,  or  as  multiple 
entities.  If  such  an  applicant  represents 
that  it  is  properly  classified  for  Federal 
tax  purposes  as  a  single  partnership  or 
corporation,  it  may  apply  for  CDE 
certification  as  a  single  entity.  If  an 
applicant  represents  that  it  is  properly 
classified  for  Federal  tax  purposes  as 
multiple  partnerships  or  corporations, 
then  it  may  submit  a  single  application 
on  behalf  of  the  entire  series  of  funds, 
and  each  fund  must  be  separately 
certified  as  a  CDE.  Applicants  should 
note,  however,  that  receipt  of  CDE 
certification  as  a  single  entity  or  as 
multiple  entities  is  not  a  determination 
that  an  applicant  and  its  related  funds 
are  properly  classified  as  a  single  entity 
or  as  multiple  entities  for  Federal  tax 
piu-poses.  Regardless  of  whether  the 
series  of  funds  applies  as  a  single 
partnership  or  corporation  or  as 
multiple  partnerships  or  corporations, 
an  applicant  may  not  transfer  any 
NMTC  Allocations  it  receives  to  one  or 
more  of  its  funds  unless  the  transfer  is 
pre-approved  by  the  Fund,  in  its  sole 
discretion,  which  will  be  a  condition  of 
the  Allocation  Agreement. 

(7)  Entities  that  are  BEA  Program 
Awardees:  An  insured  depository 
institution  investor  (and  its  Affiliates 
and  Subsidiaries)  may  not  receive  a 
NMTC  Allocation  in  addition  to  a  BEA 
Program  award  for  the  same  investment 
in  a  CDE.  Likewise,  an  insured 
depository  institution  investor  (and  its 
Affiliates  and  Subsidiaries)  may  not 
receive  a  BEA  Program  award  in 
addition  to  a  NMTC  Allocation  for  the 
same  investment  in  a  CDE. 

m.  Application  Packet 

An  applicant  under  this  NOAA  must 
submit  all  of  the  materials  described  in 
the  application,  which  is  available  at  the 
Fund's  Web  site  at  http:// 
www.cdfifund.gov.  An  application  must 
include  a  valid  and  current  Employer 
Identification  Number  (EIN)  issued  by 
the  Internal  Revenue  Service  and 
assigned  to  the  applicant  and,  if 
applicable,  its  Controlling  Entity; 
electronic  applications  without  a  valid 
EIN  are  incomplete  and  cannot  be 
transmitted  to  the  Fund;  paper 
applications  submitted  without  a  valid 
EIN  will  be  rejected  as  incomplete  and 
returned  to  the  sender.  For  more 
information  on  obtaining  an  EIN,  please 
contact  the  Internal  Revenue  Service  at 
(800)  829-4933  or  http://www.irs.gov. 
An  applicant  may  not  submit  more  than 
one  application.  In  addition,  an 
applicant  and  its  Affiliates  must 
collectively  submit  only  one  allocation 
application;  an  applicant  and  its 


Affiliates  may  not  submit  separate 
allocation  applications. 

IV.  Evaluation 

Eligibility  and  Completeness  Review: 
All  applications  for  NMTC  Allocations 
will  be  reviewed  for  eligibility  and 
completeness.  The  Fund  may  consult 
with  the  IRS  on  the  eligibility 
requirements  under  section  45D.  Once 
the  application  has  been  determined  to 
be  eligible  and  complete,  the  Fund  will 
conduct  the  substantive  review  of  each 
application  in  accordance  with  the 
criteria  and  procedures  described 
generally  in  this  NOAA  and  the 
allocation  application. 

Application  Evaluation:  In  the  first 
part  of  the  substantive  review,  each 
Fund  reviewer  will  evaluate  the 
following  application  elements  based  on 
a  100-point,  plus  10-priority  point,  scale 
(for  a  total  of  110  points): 

(1)  Business  Strategy  (25-point 
maximum  plus  up  to  5  points  for  each 
of  the  two  statutory  priority  items).  In 
assessing  an  applicant's  business 
strategy,  reviewers  will  consider,  among 
other  things:  the  applicant's  products, 
services  and  investment  criteria;  the 
prior  performance  of  the  applicant  or  its 
Controlling  Entity,  particularly  as  it 
relates  to  making  similar  kinds  of 
investments  as  those  it  proposes  to 
make  with  the  proceeds  of  Qualified 
Equity  Investments;  the  applicant's 
prior  performance  in  providing  capital 
or  technical  assistance  to  disadvantaged 
TJusinesses  or  communities;  the 
projected  level  of  the  applicant's 
pipeline  of  potential  investments;  and 
the  extent  to  which  the  applicant 
intends  to  make  Qualified  Low-Income 
Community  Investments  in  one  or  more 
businesses  in  which  persons  unrelated 
to  the  entity  hold  a  majority  equity 
interest. 

Under  the  business  strategy  criterion, 
an  applicant  will  generally  score  well  to 
the  extent  that  it  will  deploy  debt  or 
investment  capital  in  products  or 
services  which:  (a)  Are  designed  to  meet 
the  needs  of  underserved  markets;  (b) 
are  flexible  or  non-traditional  in  form; 
and  (c)  focus  on  customers  or  partners 
that  typically  lack  access  to 
conventional  sources  of  capital.  An 
applicant  will  also  score  well  to  the 
extent  that  it:  (i)  Has  a  track  record  of 
successfully  providing  products  and 
services  similar  to  those  it  intends  to 
use  with  the  proceeds  of  Qualified 
Equity  Investments;  (ii)  has  identified, 
or  has  a  process  for  identifying, 
potential  transactions;  (iii)  demonstrates 
a  likelihood  of  issuing  Qualified  Equity 
Investments  and  making  the  related 
Qualified  Low-Income  Community 
Investments  in  a  time  period  that  is 
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their  investments  in  Low-Income 
Communities  or  how  new  investors  will 
be  brought  into  such  investments;  the 
extent  to  which  the  applicant  intends  to 
invest  the  proceeds  from  the  aggregate 
amount  of  its  Qualified  Equity 
Investments  at  a  level  that  exceeds  the 
requirements  of  IRC  section 
45D(b)Cl)(B),  including  the  extent  to 
which  the  applicant  has  identified  the 
financial  resources  outside  of  the  NMTC 
investments  necessary  to  support  its 
operations  or  finance  its  activities;  and 
the  applicant's  timeline  for  utilizing  an 
NMTC  Allocation. 

An  applicant  will  generally  score  well 
under  this  section  to  the  extent  that:  (a) 
It  has  secured  investor  coipmitments,  or 
has  a  reasonable  strategy  for^ibtaining 
such  commitments;  (b)  its  request  for 
allocations  is  commensurate  with  both 
the  level  of  Qualified  Equity 
Investments  it  is  likely  to  raise  and  its 
expected  investment  strategy  to  deploy 
funds  raised  with  NMTCs;  (c)  it  is  likrfy 
to  leverage  other  sources  of  funding  in 
addition  to  NMTC  investor  dollars;  (d) 
it  intends  to  invest  the  proceeds  from 
the  aggregate  amoimt  of  its  Qualified 
Equity  Investments  at  a  level  that 
exceeds  the  requirements  of  IRC  section 
45D(b)(l)(B).  In  the  case  of  an  applicant 
proposing  to  raise  investor  funds  from 
organizations  that  also  will  identify  or 
originate  transactions  for  the  applicant 
or  from  affiliated  entities,  said  applicant 
will  score  well  to  the  extent  that  it  will 
offer  products  with  more  favorable  rates 
or  terms  than  those  currently  offered  by 
the  investor  and/or  will  target  its 
activities  to  areas  of  greater  economic 
distress  than  those  currently  targeted  by 
the  investor. 

(3)  Management  Capacity  (25-point 
maximum).  In  assessing  an  applicant's 
management  capacity,  reviewers  will 
consider,  among  other  things,  the 
qualifications  of  the  applicant's 
principals,  its  board  members,  its 
management  team,  and  other  essential 
staff  or  contractors,  with  specific  focus 
on:  Experience  in  deploying  capital  or 
technical  assistance,  including  activities 
similar  to  those  described  in  the 
applicant's  business  strategy;  experience 
in  raising  capital;  asset  management  and 
risk  management  experience;  experience 
with  fulfilling  compliance  requirements 
of  other  governmental  programs, 
including  other  tax  programs;  and  the 
applicant's  (or  its  Controlling  Entity's) 
financial  health.  Reviewers  will  also 
consider  the  extent  to  which  an 
applicant  has  protocols  in  place  to 
ensure  ongoing  compliance  with  NMTC 
Program  requirements,  and  the  level  of 
involvement  of  community 
representatives  and  other  stakeholders 
in  the  design,  implementation  or 


monitoring  of  an  applicant's  business 
plan  and  strategy. 

An  applicant  will  generally  score  well 
imder  this  section  to  the  extent  that  its 
management  team  or  other  essential 
personnel  have  experience  in:  (a) 
Deploying  capital  or  technical 
assistance  in  Low-Income  Communities, 
particularly  those  likely  to  be  served  by 
the  applicant  with  the  proceeds  of 
Qualified  Equity  Investments;  (b)  raising 
capital,  particularly  from  for-profit 
investors;  (c)  asset  and  risk 
management;  and  (d)  fulfilling 
government  compliance  requirements, 
particularly  tax  program  compliance. 
An  applicant  will  also  score  well  to  the 
extent  it  has  policies  and  systems  in 
place  to  ensure  ongoing  compliance 
with  NMTC  Program  requirements,  and 
to  the  extent  that  Low-Income 
Community  stakeholders  play  an  active 
role  in  designing  or  implementing  its 
business  plan. 

(4)  Community  Impact  (25-point 
maximum).  In  assessing  the  impact  on 
communities  expected  to  result  from  the 
apjjicant's  proposed  investments, 
reviewers  will  consider,  among  other 
things,  the  degree  to  which  the 
•applicant  is  likely  to  achieve  significant 
and  measurable  community 
development  and  economic  impacts  in 
its  Low-Income  Communities,  and 
whether  the  applicant  is  working  in 
particularly  economically  distressed    ^ 
markets  and/or  in  concert  with  Federal, 
state  or  local  government  or  community 
economic  development  initiatives  (e.g.. 
Empowerment  Zones,  Enterprise 
Communities,  and  Renewal 
Communities). 

An  applicant  will  generally  score  well 
under  this  section  to  the  extent  that:  (a) 
It  articulates  how  its  strategy  is  likely  to 
produce  significant  and  measurable 
community  development  and  economic 
impacts  that  would  not  be  achieved 
without  NMTCs;  and  (b)  it  is  working  in 
particularly  economically  distressed  or 
otherwise  underserved  communities 
and/or  in  concert  with  other  Federal, 
state  or  local  government  or  community 
economic  development  initiatives. 

Determination  of  Highly  Qualified 
Applicants:  Fund  reviewers  will 
evaluate  and  score  each  application  in 
the  first  part  of  the  review  process.  An 
applicant  must  exceed  a  minimum 
overall  aggregate  base  score  threshold 
(the  sum  of  the  total  scores  provided  by 
the  reviewers,  minus  priority  points) 
and  exceed  a  minimum  aggregate 
section  score  threshold  (minus  priority 
points)  in  each  of  the  four  application 
sections  (Business  Strategy, 
Capitalization  Strategy,  Management 
Capacity,  and  Commuinity  Impact)  in 
order  to  advance  from  the  first  part  of 
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the  substantive  review  process.  If,  in  the 
case  of  a  particular  application,  a 
reviewer's  total  base  score  or  section 
score(s)  (in  one  or  more  of  the  four 
application  sections),  varies 
significantly  from  the  median  of  the 
reviewers'  total  base  scores  or  section 
scores  for  such  application,  the  Fund 
may,  in  its  sole  discretion,  obtain  the 
comments  and  recommendations  of  an 
additional  reviewer  to  determine 
whether  the  anomalous  score  should  be 
replaced  with  the  score  of  the  additional 
reviewer. 

The  Fund  will  consider  the 
applicant's  total  score  (inclusive  of 
priority  points)  from  each  reviewer  and 
will  award  allocations  to  the  most 
highly  qualified  applicants;  provided, 
however,  that:  (1)  The  Fund  has  not 
decided  at  this  time  on  a  maxiipum 
allocation  amount  per  applicant  and  the 
Fund,  in  its  sole  discretion,  reserves  the 
right  to  set  such  a  maximum  award 
amount  if  the  Fund  deems  it 
appropriate;  and  (2)  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  reject  an 
application  that  receives  scores  that  are 
not  at  or  above  the  minimum  scoring 
range  required  for  a  total  base  score  or 
for  any  one  or  more  of  the  four 
application  evaluation  criteria  outlined 
above  and  detailed  more  fully  in  the 
application  materials. 

As  a  part  of  the  substantive  review 
process,  the  Fund  may  permit 
reviewer(s)  to  make  telephone  calls^  to 
applicants  for  the  sole  purpose  of 
obtaining,  clarifying  or  confirming 
application  information.  In  no  event 
shall  such  contact  be  construed  to 
permit  an  applicant  to  change  any 
element  of  its  application.  Reviewers 
will  not  contact  applicants  without  the 
prior  approval  of  the  Fund.  At  this  point 
in  the  process,  an  applicant  may  be 
required  to  submit  additional 
information  about  its  application  in 
order  to  assist  the  Fund  with  its  final 
evaluation  process.  Such  requests  must 
be  responded  to  within  the  time 
parameters  set  by  the  Fund.  The 
selecting  official(s)  will  make  a  final 
allocation  determination  based  on  an 
applicant's  file,  including  without 
limitation,  eligibility  under  section  45D, 
the  reviewers'  scores  and  the  amount  of 
allocation  authority  available. 

In  the  case  of  an  applicant  that  has 
previously  received  financial  or 
technical  assistance  from  the  Fund 
under  the  CDFI  Program,  the  Fund  will 
consider  the  applicant's  level  of  suctiess 
in  meeting  the  terms,  conditions  and 
other  requirements  contained  in  its 
prior  or  existing  assistance  agreement(s) 
with  the  Fund.  In  the  case  of  an 
applicant  that  has  previously  received 
an  NMTC  Allocation  from  the  Fund 


under  the  NMTC  Program,  the  Fimd 
will  consider  the  applicant's  level  of 
success  in  meeting  the  terms,  conditions 
and  other  requirements  contained  in  its 
prior  or  existing  Allocation 
Agreement(s)  with  the  Fund  and  its 
demonstrated  need  for  additional 
allocations.  The  Fund  reserves  the  right 
to  reject  any  NMTC  allocation 
application  in  the  case  of  a  prior  Fund 
awardee,  if  such  applicant  has  failed  to 
comply  with  the  terms,  conditions,  and 
other  requirements  of  the  prior  or 
existing  assistance  or  award 
agreement(s)  with  the  Fund.  The  Fimd 
reserves  the  right  to  reject  any  NMTC 
allocation  application  in  the  case  of  a 
prior  Fund  Allocatee,  if  such  applicant 
has  failed  to  comply  with  the  terms, 
conditions,  and  other  requirements  of 
its  prior  or  existing  Allocation 
Agreement(s)  with  the  Fund.  Further,  if 
an  entity  that  Controls  the  applicant,  is 
Controlled  by  the  applicant  or  shares 
common  management  officials  with  the 
applicant  (as  determined  by  the  Fund) 
is  a  prior  Fund  awardee  or  Allocatee, 
the  Fund  will  consider  such  entity's 
level  of  success  in  meeting  the  terms, 
conditions  and  other  requirements  of  its 
prior  assistance  agreement,  award 
agreement,  and/or  Allocation 
Agreement  requirements  with  the  Fund. 
The  Fund  reserves  the  right  to  reject  any 
NMTC  allocation  application  in  the  case 
of  any  applicant,  if  an  entity  that 
Controls  the  applicant,  is  Controlled  by 
the  applicant  or  shares  common 
management  officials  with  the  applicant 
(as  determined  by  the  Fund),  has  failed 
to  meet  the  terms,  conditions  and  other 
requirements  of  any  prior  or  existing 
assistance  agreement,  award  agreement 
or  Allocation  Agreement  with  the  Fund. 

The  Fund's  allocation  award 
decisions  are  final,  with  no  right  to 
appeal  such  decisions. 

In  the  case  of  applicants  or  their 
Affiliates  that  are  regulated  by  the 
Federal  government,  the  Fund's 
selecting  official(s)  reserve(s)  the  right  to 
consult  with  and  take  into  consideration 
the  views  of  the  appropriate  Federal 
banking  and  other  regulatory  agencies. 
In  the  case  of  applicants  or  their 
Affiliates  that  are  also  Small  Business 
Investment  Companies,  Specialized 
Small  Business  Investment  Companies 
or  New  Markets  Venture  Capital 
Companies,  the  Fund  reserves  the  right 
to  consult  with  and  take  into 
consideration  the  views  of  the  Small 
Business  Administration. 

The  Fund  reserves  the  right  to 
conduct  additional  due  diligence,  as 
determined  reasonable  and  appropriate 
by  the  Fund,  in  its  sole  discretion, 
related  to  the  applicant  and  its  officers. 


directors,  owners,  partners  and  key 
employees. 

The  Fund  further  reserves  the  right  to 
change  these  evaluation  procedures,  if 
the  Fund  deems  it  appropriate;  if  said 
procedural  changes  materially  affect  the 
Fund's  award  decisions,  the  Fund  will 
provide  information  regarding  the 
procedural  changes  through  the  Fund's 
Web  site. 

V.  Notice  of  Allocation 

The  Fund  will  signify  its  selection  of 
an  applicant  as  an  Allocatee  by 
delivering  a  signed  Notice  of  Allocation 
to  the  applicant.  The  Notice  of 
Allocation  will  contain  the  general 
terms  and  conditions  underlying  the 
Fund's  provision  of  an  NMTC 
Allocation  including,  but  not  limited  to, 
the  requirement  that  an  Allocatee  and 
the  Fund  enter  into  an  Allocation 
Agreement.  The  applicant  must  execute 
the  Notice  of  Allocation  and  return  it  to 
the  Fund.  By  executing  a  Notice  of 
Allocation,  the  Allocatee  agrees  that,  if 
prior  to  entering  into  an  Allocation 
Agreement  with  the  Fund,  information 
comes  to  the  attention  of  the  Fund  that 
either  adversely  affects  the  Allocatee's 
eligibility  for  an  award,  or  adversely 
affects  the  Fund's  evaluation  of  the 
Allocatee's  application,  or  indicates 
fraud  or  mismanagement  on  the  part  of 
the  Allocatee,  the  Fund  may,  in  its 
discretion  and  without  advance  notice 
to  the  Allocatee,  terminate  the  Notice  of 
Allocation  or  take  such  other  actions  as 
it  deems  appropriate.  Moreover,  by 
executing  a  Notice  of  Allocation,  an 
Allocatee  agrees  that,  if  prior  to  entering 
into  an  Allocation  Agreement  with  the 
Fund,  the  Fund  determines  that  the 
Allocatee  is  not  in  compliance  with  the 
terms  of  any  prior  assistance  agreement, 
award  agreement,  and/or  Allocation 
Agreement  entered  into  with  the  Fund, 
the  Fund  may,  in  its  discretion  and 
without  advance  notice  to  the  Allocatee, 
either  terminate  the  Notice  of  Allocation 
or  take  such  other  actions  as  it  deems 
appropriate.  The  Fund  will  rescind  its 
award  if  the  Allocatee  fails  to  return  the 
Notice  of  Allocation,  signed  by  the 
authorized  representative  of  the 
Allocatee,  along  with  any  other 
requested  documentation,  within  the 
deadline  set  by  the  Fund. 

VI.  Allocation  Agreement 

Each  applicant  that  is  selected  to 
receive  a  NMTC  Allocation  (including 
the  applicant's  Subsidiary  transferees) 
must  enter  into  an  Allocation 
Agreement  with  the  Fund.  The 
Allocation  Agreement  will  set  forth 
certain  required  terms  and  conditions  of 
the  NMTC  Allocation  which  may 
include,  but  not  be  limited  to,  the 
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following:  (  )  The  amount  of  the 
awarded  NWTC  Allocation;  (ii)  the 
approved  uses  of  the  awarded  NMTC 
Allocation  (?.g.,  loans  to  or  equity 
investments  in  Qualified  Active  Low- 
Income  Bus  nesses  or  loans  to  or  equity 
investments  in  other  CDEs);  (iii)  the 
approved  se  rvice  area(s)  in  which  the 
proceeds  of  Qualified  Equity 
Investments!  may  be  used;  (iv)  the  time 
period  by  which  the  applicant  may 
obtain  Qualified  Equity  Investments 
from  investors;  and  (v)  reporting 
requirement  s  for  all  applicants  receiving 
NMTC  Allocations.  If  an  applicant  has 
represented  n  its  NMTC  allocation 
application  I  hat  it  intends  to  invest 
substantiallj  all  of  the  proceeds  from  its 
investors  in  )usinesses  in  which 
persons  unrelated  to  the  applicant  hold 
a  majority  etJuity  interest,  the  Allocation 


Agreement  v  i 
whereby  saic 


will  invest  s»  ibstantially  all  of  said 


proceeds  in  I 


its  articles  of 
other  organiz. 
agreements  w 
government 

VII.  Monitorii  ig 

The  Fund 
at  least  an  aniiual 
applicants  that 
Allocations  ai  d/or 
Qualified  Low 
Investments, 
financial  statements 
counsel  as  the 
desirable,  in  i 
Fund  will  use 
monitor  each 
with  the 
Agreement  an^ 
the  NMTC 
Communities, 
provide  such 


11  contain  a  covenant 
applicant  agrees  that  it 


usinesses  in  which 


persons  unre  ated  to  the  applicant  hold 

nity  interest. 

to  entering  into  an 
Allocation  A  ^eement,  each  applicant 
selected  to  rt  ceive  a  NMTC  Allocation 
must  furnish  to  the  Fund  an  opinion 
from  its  legal  counsel,  the  content  of 
which  will  b(  i  further  specified  in  the 
Allocation  A;  ;reement,  to  include, 
among  other  natters,  an  opinion  that  an 
applicant  (anl  its  Subsidiary 
transferees,  il  any):  (i)  Is  duly  formed 
and  in  good  standing  in  the  jurisdiction 
in  which  it  wis  formed  and/or  operates; 
(ii)  has  the  authority  to  enter  into  the 
Allocation  Aj  reement  and  undertake 
the  activities  hat  are  specified  therein; 
(iii)  has  no  pe  nding  or  threatened 
litigation  that  would  materially  affect  its 
ability  to  ente  r  into  and  carry  out  the 
activities  spec  ified  in  the  Allocation 
Agreement;  ai  id  (iv)  is  not  in  default  of 

ncorporation,  bylaws  or 

tional  documents,  or  any 

th  the  Federal 


inch 


w|iH  collect  information,  on 
basis,  from  all 
are  awarded  NMTC 
are  recipients  of 
-Income  Community 
uding  such  audited 
and  opinions  of 
Fund  deems  necessary  or 

sole  discretion.  The 
such  information  to 
Allocatee's  compliance 
provisions  of  its  Allocation 
to  assess  the  impact  of 
Probram  in  Low-Income 
The  Fund  may  also 
i  iformation  to  the  IRS  in 


a  manner  consistent  with  IRC  section 
6103  so  that  the  IRS  may  determine, 
among  other  things,  whether  the 
Allocatee  has  used  substantially  all  of 
the  proceeds  of  each  Qualified  Equity 
Investment  raised  through  its  NMTC 
Allocation  to  make  Qualified  Low- 
Income  Community  Investments.  The 
Allocation  Agreement  shall  further 
describe  the  Allocatee's  reporting 
requirements. 

The  Fund  reserves  the  right,  in 
accordance  with  applicable  Federal  law 
and  if  authorized,  to  charge  allocation 
reservation  and/or  compliance 
monitoring  fees  to  all  entities  receiving 
NMTC  Allocations.  Prior  to  imposing 
any  such  fee,  the  Fimd  will  publish 
additional  information  concerning  the 
nature  and  amount  of  the  fee. 

Vni.  Information  Session 

In  connection  with  this  NOAA,  the 
Fund  will  broadcast  a  video 
teleconference  information  session  on 
August  6,  2003,  from  1  pm  to  5  pm  ET. 
Registration  is  required,  as  the  video 
teleconference  information  session  will 
be  broadcast  to  secured  federal  facilities. 
The  video  teleconference  information 
session  will  be  produced  in 
Washington,  DC,  and  will  be 
downlinked  via  satellite  to  local 
Department  of  Housing  and  Urban 
Development  offices  in  certain  cities. 
For  further  information  on  the  video 
teleconference  information  session', 
locations,  or  to  register,  please  visit  the 
Fund's  Web  site  at  http:// 
www.cdfifund.gov  or  call  the  Fund  at 
(202)  622-8401. 

Authority:  26  U.S.C.  45D:  31  U.S.C.  321;  26 
CFR  1.45D-1T. 

Dated:  July  14.  2003. 
Tony  T.  Brown,  ' 

Director,  Community  Development  Financial 
Institutions  Fund. 

IFR  Doc.  03-18213  Filed  7-17-03;  .8:45  am] 

BILLING  CODE  4810-70-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination- 
Commercial  Casualty  Insurance 
Company  of  North  Carolina 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 


SUMMARY:  This  Supplement  No.  23  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002  at 
67  FR  44294. 


FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6696. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the ' 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  June  30,  2003. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  67 
FR  44303,  July  1,2002. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  office  (GPO), 
Subscription  Service,  Washington,  DC, 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of  , 
the  Treasm-y,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  June  30,  2003. 

ludith  R.  Tillman. 

Assistant  Commissioner,  Financial 
Operations. 

[FR  Doc.  03-18179  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  W-4S 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
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soliciting  comments  concerning  Form 
W-4S,  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 
DATES:  Written  comments  should  be 
received  on  or  before  September  16, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224.  or 
through  the  Internet,  at  = 

AUan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Federal  Income  Tax 
withholding  From  Sick  Pay. 

OMB  Number:  1545-0717. 

Form  Number:  W— 4S. 

Abstract:  Section  3402(o)  of  the 
Internal  Revenue  Code  allows  income 
tax  withholding  on  sick  pay  payments 
made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  by 
payers  to  determine  how  much  to 
withhold  from  each  sick  pay  payment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Indivic^uals  or 
households. 

Estimated  Number  of  Respondents: 
500.000. 

Estimated  Time  Per  Respondent:  1  hr., 
32  min. 

Estimated  Total  Annual  Burden 
Hours:  765,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of"mformation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  July  15.  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-18323  Filed  7-17-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  1099-PATR 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-PATR,  Taxable  Distributions 
Received  From  Cooperatives. 
DATES:  Written  comments  should  be 
received  on  or  before  September  16, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW-  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-6665,  or  at  Internal  Revenue 
Ser\'ice,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  then  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Taxable  Distributions  Received 
From  Cooperatives 

OMB  Number:  1545-0118. 


Form  Number:  1099-PATR. 

Abstract:  Form  1099-PATR  is  used  to 
report  patronage  dividends  paid  by 
cooperatives  in  accordance  with 
Internal  Revenue  Code  section  6044. 
The  information  is  used  by  IRS  to  verify 
reporting  compliance  on  the  part  of  the 
recipient. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvjje  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for 
profit  organizations. 

Estimated  Number  of  Responses: 
1,961.131. 

Estimated  Time  Per  Response:  15  min. 

Estimated  Total  Annual  Burden 
Hours:  509,895. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  15,2003. 
Glenn  Kirkland. 

IRS  Reports  Clearance  Officer 

(FR  Doc.  03-18324  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Capital  Asset  Realignment  for. 
Enhanced  Services  (CARES) 
Commission;  Notice  of  Meeting 

The  Depa  rtment  of  Veterans  Affairs 
(VA)  gives  I  lotice  under  Pub.  L.  92-463 
(Federal  Ad  visory  Committee  Act)  that 
the  Capital .  ^sset  Realignment  for 
Enhanced  S  jrvices  (CARES) 
Commissioi  will  meet  on  August  6-7, 
2003.  at  the  Hyatt  Regency  Crystal  City. 
2799  Jeffersi  >n  Davis  Highway, 
Arlington,  \  A  22202.  The  meeting  will 
begin  at  8:3(1  a.m.  each  day  and  end  at 
5  p.m.  on  A  igust  6  and  at  12:30  p.m.  on 
August  7.  Ti  le  meeting  is  open  to  the 
public. 

The  purpc  se  of  the  Commission  is  to 
conduct  an  (  xternal  assessment  of  VA's 
capital  asset  needs.  The  Commission 
will  conside  r  recommendations 
prepared  by  VA's  Under  Secretary  for 
Health,  and  .^eterans  service 
organizations,  individual  veterans. 
Congress,  miidical  school  affiliates.  VA 
employees,  bcal  government  entities, 
community  j  roups  and  others. 
Following  it!  assessment,  the 
Commission  will  make  specific 
recommenda  lions  to  the  Secretary  of 
Veterans  Aff  lirs  regarding  the 
realignment  md  allocation  of  capital 
assets  necess  ary  to  meet  the  demands 
for  veterans  1  lealth  care  services  over  the 
next  20  years . 

The  August  meeting  is  the  fifth  public 
meeting  of  th  e  Commission.  On  the 
morning  of  A  ugust  6,  the  Commission 
will  decide  v  hether  the  CARES 
projection  Mi  )del  is  a  reasonable  model 
for  the  purpo  sector  which  it  was  used. 
During  the  re^f  of  the  meeting,  the 
Commission  /viU  be  briefed  on  the  Draft 
National  Plai . 

No  time  wi  1  be  allocated  at  these 
meetings  for  eceiving  oral  presentations 
from  the  pub  ic.  However,  interested 
persons  may  ittend  and/or  file 
statements  w  th  the  Commission. 
Written  statei  aents  may  be  filed  either 
before  the  mejting  or  within  10  days 
after  the  meet  ng  and  addressed  to: 
Department  o '  Veterans  Affairs,  CARES 
Commission  (OOCARES),  810  Vermont 
Avenue,  NW.  Washington.  DC  20420. 
Any  member  jf  the  public  wishing 
addition  infoi  mation  should  contact  Mr. 
Richard  E.  Lai  son.  Executive  Director, 
CARES  Comn  ission,  at  (202)  501-2000. 

Dated:  July  II  ,  2003. 


By  Direction  of  the  Secretary. 
E.  Philip  Riggin,  , 

Committee  Management  Officer. 
[FR  Doc.  03-18234  Filed  7-17-03;  8:45  am] 

BHJJNG  CODE  8320-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program  Between 
the  Department  of  Veterans  Affairs  and 
the  Internal  Revenue  Service, 
Department  of  the  Treasury 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Computer  Matching 
Program. 


Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  and 
the  Internal  Revenue  Service  (IRS) 
propose  to  conduct  a  computer 
matching  program.  The  purpose  of  the 
program  is  to  locate  taxpayers  who  owe 
delinquent  debts  to  the  Federal 
Government  as  a  result  of  their 
participation  in  benefit  programs 
administered  by  VA.  Once  located.  VA 
will  pursue  collection  of  debts  through 
voluntary  payments.  If  such  payments 
are  not  forthcoming.  VA  may  seek 
involuntary  collection  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982.  as  amended. 

The  legal  authority  for  undertaking 
this  matching  program  is  contained  in 
the  Internal  Revenue  Code  at  26  U.S  C 
6103(m)(2)(A).  VA  and  IRS  have 
concluded  an  agreement  to  conduct  the 
matching  program  pursuant  to 
provisions  of  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a(o)).  IRS  will  act 
as  the  source  [i.e.,  matching)  agency.  VA 
will  provide  a  tape  extract  to  IRS  that 
contains  the  Name  Control  (the  first  four 
characters  of  the  surname)  and  social 
security  number  (SSN)  of  each  record 
subject.  IRS  will  compare  the  tape 
extract  against  its  database  of  taxpayers 
who  have  filed  Federal  individual 
income  tax  returns,  establishing  "hits" 
[i.e.,  individuals  common  to  both  tapes) 
on  the  basis  of  matched  SSNs  and  Name 
Controls.  For  each  hit,  IRS  will  disclose 
to  VA  the  following  information:  Name 
Control,  SSN.  and  latest  street  address, 
post  office  box  or  other  address 
furnished  by  the  taxpayer. 

Records  to  be  Matched:  The  systems 
of  records  maintained  by  the  respective 
agencies  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

CADE  IRS:  Individual  Master  File 
(IMF),  Treasury/IRS  24.030,  containing 


millions  of  records  of  taxpayers  who 
have  filed  Federal  individual  income 
tax  returns.  A  full  description  of  the 
system  of  records  was  last  published  at 
66  FR  63784  (December  10,  2001). 

VA:  Accounts  Receivable  Records- VA 
{88VA244)  containing  records  of 
approximately  200.000  debtors. 
Disclosure  will  be  made  under  routine 
use  No.  18  of  that  system,  a  full 
description  of  which  was  last  published 
at  63  FR  16864  on  April  6,  1998. 

The  matching  program  is  expected  to 
begin  on  or  about  August  18,  2003.  and 
continue  in  effect  for  18  months.  The 
agreement  governing  the  matching 
program  and.  thus,  the  matching 
program,  may  be  extended  an  additional 
12  months  with  the  respective  approval 
of  the  Data  Integrity  Boards  of  both  the 
Department  of  Veterans  Affairs  and  the 
Department  of  the  Treasury.  Such 
extension  must  occur  within  three 
months  prior  to  expiration  of  the  18- 
month  period  set  forth  above  and  under 
the  terms  set  forth  in  5  U.S.C. 
552a(o)(2)(D). 

ADDRESSES:  Interested  persons  are 
invij^ted  to  submit  written  comSients. 
suggestions,  or  objections  regarding  the 
proposal  to  conduct  the  matching 
program  to  the  Director.  Regulations 
Management  (OOREGl).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Room  1064.  Washington.  DC 
20420.  All  relevant  material  received 
before  August  18.  2003,  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulation 
Policy  and  Management,  Room  1063B, 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays).  Please 
call  (202)  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Gottsacker,  Debt  Management 
Center  (389/OOA).  Department  of 
Veterans  Affairs.  Bishop  Henry  Whipple 
Federal  Building.  1  Federal  Drive.  Ft. 
Snelling,  Minnesota  55111,  (612)  970- 
5703. 

SUPPLEMENTARY  INFORMATION:  This 
information  is  required  by  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C. 
552a(e)(12)).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  to  the  Office  of 
Management  and  Budget. 

Approved:  July  2,  2003. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  03-18232  Filed  7-17-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Education  Facilities  Replacement 
Construction  Priority  List  as  of  FY 
2003 

Correction 

In  notice  document  03-17343 
beginning  on  page  40996  in  the  issue  of 
Wednesday.  July  9.  2003.  make  the 
following  correction: 

On  page  40997.  in  the  third  column, 
under  the  heading  Education  Facilities 
Replacement  Construction  Priority  List 
as  of  FY  2003,  add  the  following  entry 
in  numerical  order: 


"4.  Isleta  Elementary  School". 
[FR  Doc.  C3-17343  Filed  7-17-03;  8:45  am) 

BILLING  CODE  1SOS-01-0 

NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meetings 

Correction 

In  notice  document  03-17695 
appearing  on  page  41404  in  the  issue  of 
Friday,  July  11.  2003,  make  the 
following  correction: 

On  page  41404,  second  column,  under 
the  paragraph  titled  AGENCY  HOLDING 
MEETING:,  insert  "DATE  AND  TIME:  July  16, 
2003:  3  p.m.-4  p.m..  Open  Session." 

[FR  Doc.  C3-17695  Filed  7M7-03;  8:45  am] 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  THE  TREASURY 
48  CFR  Chapter  10 
PIN  150S-AA89 

Department  of  the  Treasury 
Acquisition  Regulation 

Correction 

In  rule  document  03-16918  beginning 
on  page  39854  in  the  issue  of  Thursday. 
July  3.  2003  make  the  following 
corrections: 

PART  1005    [Corrected] 

1.  On  page  39856.  in  the  second 
column,  in  the  table  of  contents, 
"1005.202  Definitions."  should  read 
"1005.202  Exceptions.". 

§1005.202    [Corrected] 

2.  On  the  same  page,  in  the  same    . 
column,  under  Subpart  1005.2 — 
Synopses  of  Proposed  Contract  Actions, 

the  section  heading  should  read  as  set 
forth  above. 

(FR  Doc.  C3-16918  Filed  7-17-03;  8:45  am] 
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approaches  to  providing  housing  and 
economic  self-sufficiency  for  this 
population. 

A  person  who  is  "chronically 
homeless"  is  an  unaccompanied 
homeless  individual  with  a  disabling 
condition  who  has  either  been 
continuously  homeless  for  a  year  or 
more,  OR  has  had  at  least  four  (4) 
episodes  of  homelessness  in  the  past 
three  (3)  years.  In  order  to  be  considered 
chronically  homeless,  a  person  must 
have  been  sleeping  in  a  place  not  meant 
for  human  habitation  {e.g.,  living  on  the 
streets)  and/or  in  an  emergency 
homeless  shelter.  A  disabling  condition 
is  defined  as  a  diagnosable  substance 
use  disorder,  serious  mental  illness, 
developmental  disability,  or  chronic 
physical  illness  or  disability  including 
the  co-occurrence  of  two  or  more  of 
these  conditions.  A  disabling  condition 
limits  an  individual's  ability  to  work  or 
perform  one  or  more  activities  of  daily 
living. 

Applicants  for  this  program  must, 
through  a  partnership  evidenced  with 
an  executed  Memorandum  of 
Agreement  (MOA).  apply  for  both  the 
DOL  Cooperative  Agreement  and  the 
HUD  permanent  housing  grant  award. 
Funding  will  be  awarded,  as  this 
funding  effort  is  meant  to  be  a 
collaboradve  project  combining  a 
customized  employment  initiative  with 
permanent  housing  services.  The  goal  of 
these  awards  is  to  enable  persons  who 
are  "chronically  homeless"  to  achieve 
employment,  permanent  housing,  and 
self-sufficiency.  These  agreements  will 
begin  or  expand  the  delivery  and 
implementation  of  "customized 
employment"  strategies  for  people  who 
are  "chronically  homeless"  so  that  they 
may  live,  work,  and  fully  participate  in 
their  communities.  (See  part  VII, 
Section  1  for  Glossary  of  Applicable 
Terms.) 

The  purpose  of  the  DOL  Cqoperative 
Agreements  and  the  HUD  grants  is  to 
bring  together  the  respective  expertise 
and  capabilities  of  both  the  local 
workforce  development  system  (One- 
Stop  Career  Centers  and  their  partners) 
and  the  local  permanent  housing  service 
organizations,  to  develop  and  document 
the  increased  employment  outcomes 
anticipated  when  these  organizations 
combine  their  efforts  to  respond  to  the 
employment  and  housing  needs  of 
persons  who  are  chronically  homeless. 
The  DOL  Cooperative  Agreements  will 
be  funded  for  a  one-year  period  and  may 
be  renewed  for  a  period  up  to  four 
additional  years,  at  varying  funding 
levels  (see  Section  FV)  depending  upon 
the  availability  of  funds  and  the  efficacy 
of  the  project  activities.  The  HUD  grants 
(McKinney-Vento  Act  f^^lds)  will 


provide  funding  for  three  (3)  or  five  (5) 
years,  determined  by  the  application 
filed.  The  Supportive  Housing  Program 
(SHP)  carries  a  term  of  three  (3)  years, 
and  the  Shelter  Plus  Care  Program  (S-hC) 
is  a  five-year  (5)  term.  The  HUD 
permanent  housing  grants  may  only  be 
used  to  provide  new  permanent  housing 
resources  for  those  persons  who  are 
chronically  homeless  and  have 
expressed  interest  in  pursuing 
employment  outcomes. 

The  DOL  Cooperative  Agreement 
anticipates  substantial  involvement 
between  ODEP  and  the  awardees  during 
the  performance  of  the  project  to  share 
expertise  in  the  implementation  of  a 
customized  employment  model. 
Involvement  will  include  collaboration 
or  participation  by  ODEP  in  the 
management  of  the  project  throughout 
the  period  of  the  award.  The  ODEP  will 
be  involved  in  decisions  involving 
strategic  planning  (including  the  plan  to 
provide  customized  employment 
strategies),  allocation  of  resources, 
release  of  public  information  materials, 
and  analysis  and  implementation  of 
evaluation  findings. 

The  applications  will  be  evaluated  by 
DOL  and  HUD  using  the  criteria  set 
forth  in  Part  VII,  in  conjunction  with 
considerations  by  the  Grant  Officer 
delineated  in  Part  IX  of  this  Solicitation 
for  Cooperative  Agreement  Application. 
DOL  Cooperative  Agreements  will  be 
matched  by  the  HUD  grants  offered  in 
this  Solicitation,  pursuant  to  the  criteria 
set  forth  in  Part  VII  as  well  as  the 
requirements  outlined  in  the  HUD  • 

Application  package. 
ELIGIBIUTY:  Eligible  applicants  for  the 
DOL  Cooperative  Agreements  are  Local 
Workforce  Investment  Boards  (Local 
Boards)  or,  if  appropriate,  the  WIA 
Cooperative  Agreement  recipient  or 
fiscal  agent  for  the  local  area  on  behalf 
of  the  local  board  under  the  Workforce 
Investment  Act,  that  meet  the  following 
requirements:  1.  Submit  documentation 
that  their  locality  includes  at  least  150 
persons  who  are  currently  chronically 
homeless,  as  defined  herein;  and,  2. 
Demonstrate  that  they  have 
partnership{s)  with:  (i)  The  applicant  for 
the  HUD  grant,  and  (ii)  other  public  and 
private  entities,  especially  homeless 
serving  organizations,  consistent  with 
the  proposed  activities  of  the 
Cooperative  Agreement. 

Eligible  applicants  for  the  HUD  grant 
within  this  initiative  are  described  in 
the  HUD  Eligible  Applicants  and 
Activities  Chart.  See  Part  VII,  Section 
III,  Part  A. 

DATES:  Applications  will  be  accepted 
commencing  July  18,  2003.  The  closing 
date  for  receipt  of  the  joint  applications 
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by  DOL  under  this  aimouncement  is 
August  20,  2003.  Applications  must  be 
received  by  4:45  p.m.  (ET)  at  the  address 
below.  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in 
this  notice  will  be  granted.  Applications 
that  do  not  meet  the  conditions  set  forth 
in  this  notice  will  be  considered  non- 
responsive. 

ADDRESSES:  Joint  applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Procurement  Services  Center,  Attention: 
Cassandra  Willis,  Reference  SGA  03-15, 
Room  N-5416,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telefascimile  (FAX)  applications  will 
not  be  accepted.  Applicants  are  advised 
that  mail  in  the  Washington  area  may  be 
delayed  due  to  mail  decontamination 
procedures  and  may  wish  to  take  this 
information  into  consideration  when 
preparing  to  meet  the  application 
deadline. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  DOL  Cooperative 
Agreement  and  related  items  contact 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  For  technical  questions 
relating  to  the  HUD  grant  contact:  John 
Garrity,  U.S.  Department  of  Housing  and 
Urban  Development,  telephone  (202) 
708—4300.  Persons  who  are  deaf  or  hard 
of  hearing  may  contact  either  Cassandra 
Willis  or  John  Garrity,  via  the  Federal 
Relay  Service,  (800)  '877-8339.  Please 
note  that  registrations  for  the 
Solicitation  Information  Conference  Call 
discussed  below  must  be  made  by 
contacting  ODEP  as  indicated  in  the 
following  section,  not  Ms.  Willis  or  Mr. 
Garrity.  Applications,  announcements, 
or  forms  will  not  be  mailed.  The  Federal 
Register  may  be  obtained  from  your 
nearest  government  office  or  library. 
This  announcement  and  the  award 
notifications  will  also  be  published  on 
the  Internet  on  the  ODEP's  online  Home 
Page  at:  http://www.doI.gov/odep. 
Information  will  also  be  posted  on  the 
HUD  Web  site  at  http://www.hud.gov/ 
offices/adm/grants/fundsavail.cfm  and 
on  www.fedgrants.gov. 

Solicitation  Information  Conference 
Call:  A  Solicitation  Information 
Conference  Call  will  be  held  at  2:00 
p.m.  (ET),  Monday,  July  28,  2003.  The 
purpbse  of  this  conference  call  is  to 
provide  interested  parties  an  overview 
of  this  Cooperative  Agreement  program 
and  an  opportunity  to  ask  questions 
concerning  this  solicitation.  A  transcript 
of  the  conference  will  be  made  available 
on  the  ODEP  Web  site,  ivvvw.do7.gov/ 
odep  shortly  following  the  conference. 
Individuals  who  wish  to  participate  in 


this  conference  call  must  register  by 
contacting  ODEP  at  (202)  693-7880.  no 
later  than  4:45  p.m.  (ET)  on  Friday,  July 
25,  2003.  Please  ask  to  register  for  the 
Ending  Chronic  Homelessness  SGA 
Conference  Call.  Registrations  should  be 
made  as  soon  as  possible.  At  the  time  of 
registration,  call-in  information  will  be 
provided. 
SUPPLEMENTARY  INFORMATION: 

Part  L  Delivery  of  Applications 

Late  Applications.  Any  application 
received  after  the  exact  date  and  time 
specified  for  receipt  at  the  office 
designated  in  this  notice  will  be 
considered  non-responsive,  unless  it  is 
received  before  awards  are  made  and  it: 
(a)  Is  determined  that  its  late  receipt  was 
caused  by  DOL  error  after  timely 
delivery  to  the  Department  of  Labor;  (b) 
was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  applications 
(e.g.,  an  application  submitted  in 
response  to  a  solicitation  requiring 
receipfof  applications  by  the  20th  of  the 
month  must  have  been  post  marked  by 
the  15th  of  that  month);  or  (c)  was  sent 
by  the  U.S.  Postal  Service  Express  Mail 
Next  Day  Service  to  addressee  not  later 
than  5  p.m.  at  the  place  of  mailing  two 
working  days  prior  to  the  date  specified 
for  receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
Federal  holidays.  "Post  marked"  means 
a  printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  of  the  proposal. 

Hand-Delivered  Proposals.  It  is 
preferred  that  applications  be  mailed  at 
least  five  days  prior  to  the  closing  date. 
To  be  considered  for  funding,  hand- 
delivered  applications  must  be  received 
by  4:45  p.m.  (ET)  on  August  18,  2003, 
at  the  specified  address.  Failure  to 
adhere  to  the  above  instructions  will  be 
basis  for  a  determination  of  non- 
responsiveness.  Overnight  express  mail 
from  carriers  other  than  the  U.S.  Postal 
Service  will  be  considered  hand- 
delivered  applications  and  must  be 
received  by  the  above  specified  date  and 
time. 


Part  n.  Authorities 

DOL  Cooperative  Agreements: 
Consolidated  Appropriations 
Resolution,  2003,  Pub.  L.  lOB-7,  117 
Stat.  11  (2003);  Consolidated 
Appropriations  Act.  2001,  Pub.  L.  106- 
554.  114  Stat.  2763  (2000);  29  U.S.C. 
557b. 

HUD  Grants:  McKinney- Vento 
Homeless  Assistance  Act,  42  U.S.C. 
1130. 

The  Supportive  Housing  Program  is 
authorized  by  Title  IV,  Subtitle  C,  of  the 
Stewart  B.  McKinney- Vento  Homeless 
Assistance  Act  (McKinney-Vento  Act), 
42  U.S.C.  11381.  Funds  made  available 
under  this  section  of  the  SGA 
(Solicitation  for  Grant  Applications)  for 
the  Supportive  Housing  Program  are 
subject  to  the  program  regulations  at  24 
CFR  part  583.  The  funds  are  also  subject 
to  the  requirements  of  this  SGA. 

The  Shelter  Plus  Care  program  is 
authorized  by  Title  IV.  Subtitle  F,  of  the 
McKinney-Vento  Act,  42  U.S.C.  11403. 
Funds  made  available  under  this  section 
of  the  SGA  for  the  Shelter  Plus  Care 
program  are  subject  to  the  program 
regulations  at  24  CFR  part  582.  The 
funds  are  also  subject  to  the 
requirements  of  this  SGA. 

Part  m.  Background 

The  Olmstead  Decision 

In  Olmstead  v.  L.C.  ex  rel.  Zimring, 
527  U.S.  58  (1999)  (the  "Olmstead 
decision"),  the  Supreme  Court 
construed  Title  II  of  the  Americans  with 
Disabilities  Act  (ADA)  to  require  states 
to  place  qualified  individuals  with 
mental  disabilities  in  community 
settings,  rather  than  in  institutions 
whenever  treatment  professionals 
determine  that  such  placement  is 
appropriate,  the  affected  persons  do  not 
oppose  such  placement,  and  the  state 
can  reasonably  accommodate  the 
placement,  taking  into  account  the 
resources  available  to  the  state  and  the 
needs  of  others  with  disabilities.  The 
Department  of  Justice  regulations 
implementing  Title  II  of  the  ADA 
require  public  entities  to  administer 
their  services,  programs,  and  activities 
in  the  most  integrated  setting 
appropriate  to  the  needs  of  qualified 
individuals  with  disabilities.  See  28 
CFR  35.130(d). 

In  Olmstead,  the  Supreme  Court 
stated  that  institutional  placements  of 
people  with  disabilities  who  can  live  in, 
and  benefit  from,  community  settings 
perpetuates  the  unwarranted 
assumptions  that  persons  so  isolated  are 
incapable  or  unworthy  of  participating 
in  community  life.  The  Supreme  Court 
stated  that  "recognition  that  unjustified 
institutional  isolation  of  persons  with 
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disabilities  s  a  form  of  discrimination 
reflects  two  evident  judgments.  First, 
institutiona  placement  of  persons  who 
,  can  handle,  and  benefit  from, 
community  settings  perpetuates 
unwairantei  1  assumptions  that  persons 
so  isolated  ne  incapable  or  unworthy  of 
participatin  ;  in  community  life.  Second, 
confinemen :  in  an  institution  severely 
diminishes  he  everyday  life  activities  of 
individuals,  including  family  relations, 
social  contai  :ts,  work  options,  economic 
indepeuden  ;e,  educational 
advancement,  and  cultural  enrichment." 
Olmstead,  5  !7  U.S.  at  600-01  (emphasis 
added)(citat  ons  omitted).  This  decision 
affects  not  o:  ily  all  persons  in 
institutions  iind  segregated  settings,  but 
also  people  i  vith  disabilities  who  are  at- 
risk  of  institutionalization,  including 
people  with  disabilities  on  waiting  lists 
to  receive  co  mmunity -based  services 
and  support! . 

On  June  II ;,  2001.  President  George 
W.  Bush  issted  Executive  Order  13217- 
Community-  Based  Alternatives  for 
Individuals  i  nth  Disabilities  (the 
Olmstead  Ex  ?cutive  Order),  in  which  he 
extended  ap|  ilication  of  the  Supreme 
Court's  Olmstead  decision  to  all 
Americans  v\  ith  disabilities,  and  called 
upon  selectei  i  federal  agencies, 
including  th(  U.S.  Department  of  Labor, 
to  help  suppi  irt  governors  in  their 
implementat  on  of  the  Olmstead 
decision. 

In  March  2  302.  the  U.S.  Secretary  of 
Health  and  H  uman  Services,  Tommy  G. 
Thompson,  s  ibmitted  a  report  to 
President  Bu;  h.  titled  Delivering  on  the 
Promise,  on  1  ehalf  of  the  Departments 
of  Labor  (DO: ,),  Justice  (DOJ),  Education 
(ED).  Health  ind  Human  Services 
(HHS).  Housi  ig  and  Urban 
Development  (HUD),  Transportation 
(DOT),  Veterj  ns  Affairs  (VA).  the  Social 
Security  Adn  inistration  (SSA),  and  the 
Office  of  Pers  jnnel  Management  (OPM). 
This  report  d<  tailed  actions  being 
planned  by  tli  e  aforementioned  agencies 
to  eliminate  b  arriers  and  promote 
community  ir  tegration.  See  http:// 
.  WH-w. hhs.gov,  newfreedom/final.  In  this 
report,  the  DC  L  and  other  federal 
agencies  notei  1  that  successful  planning 
and  implementation  efforts  regarding 
the  Olmstead  decision  must  include 
competitive  e  nployment  and 
employment-i  elated  supports. 


en 


ODEP  Actiom 

For  the  past 
Years  2001  a 
two  types  of 
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"VVorkFORCE 
significant  d 
distinguishing 
grants  has  beep 


to  Date 

two  years  (federal  Fiscal 
"  2002)  ODEP  has  funded 
ployment  demonstration 
Employment"  and 
Action")  for  persons  with 
s|abilities.  The 
characteristic  of  these 
the  application  of  a 


philosophy  of  "customizing 
employment"  services,  with  enhanced 
coordination  of  these  customized 
services  with  multiple  community  and 
state  partners,  especially  One-Stop 
Career  Centers.  Documenting  and 
supporting  these  demonstration  grants 
with  technical  assistance  on 
"customized  employment"  strategies 
has  been  the  responsibility  of  ODEP's 
National  Center  for  Workforce 
Development  for  Adults  with 
Disabilities  (with  access  online  at 
www.onestops.info  and  by  telephone 
through  the  toll-free  number  1-888- 
886-9898). 

As  a  result  of  these  and  other 
customized  employment  efforts, 
improved  employment  outcomes  for 
persons  with  disabilities  are  being 
realized.  These  promising  results  offer 
the  possibility  of  increased  employment 
outcomes  for  all  organizations  serving 
the  employment  needs  of  persons  who 
are  chronically  homeless.  In  view  of  this 
potential,  DOL  is  soliciting  Cooperative 
Agreement  applications  from  eligible 
organizations  to  demonstrate  the 
expanded  potential  of  "customized 
employment"  strategies  for  persons  who 
are  chronically  homeless. 

It  is  worth  noting  that  the  term 
"customized  employment"  as  a 
philosophy  espoused  in  this  SGA,  along 
with  its  associated  strategies  (see 
definition  for  "customized 
employment"  in  Section  VII),  is  not 
without  precedent  for  groups  serving 
the  emplojTnent  needs  of  persons  who 
are  chronically  homeless.  The  principle 
of  "individualizing"  or  "customizing" 
employment  services,  based  upon  the 
person's  individual  needs,  interest,  and 
abilities  is  central  to  individual 
development  planning  approaches, 
which  have  long  been  recognized  as 
necessary  and  advantageous  when 
responding  to  the  employment  needs  of 
persons  who  are  chronically  homeless. 
An  added  advantage  of  the  "customized 
employment"  approach,  as  defined  in 
this  SGA,  is  to  increase  the  number  and 
variety  of  employment  strategies  and 
options  made  available  through  the 
workforce  development  system  in 
cooperation  with  organizations  serving 
homeless  people.  In  addition,  these 
service  strategies  are  also  customized  for 
the  employer.  This  SGA  attempts  to 
bring  the  workforce  development 
system  and  organizations  serving 
persons  who  are  chronically  homeless 
into  a  closer  alignment  with  effective 
disability-related  employment  methods 
and  expertise. 

Many  strategies  exist  for  creating  and 
expanding  competitive  employment 
opportunities  for  persons  who  are 
chronically  homeless.  Many  effective 


strategies  have  emerged  through 
decades  of  research  and  demonstration 
projects,  and  through  other  pubhc  and 
private  activities  promoting  increased 
choice  and  self-determination  for  people 
with  disabilities.  These  include 
multiple  "customized"  employment 
approaches  such  as  supported 
employment  'and  supported 
entrepreneiu-ship;  individualized  job 
development;  job  carving  and 
restructuring;  use  of  personal  agents 
(including  individuals  with  disabilities 
and  family  members);  development  of 
micro-boards,  micro-enterprises, 
cooperatives,  and  small  businesses;  and 
the  use  of  personal  budgets  and  other 
forms  of  individualized  funding  that 
provide  choice  and  control  to  the  person 
and  promote  self-determination. 

ETA  has  supported  demonstration 
efforts  under  the  Job  Training  for  the 
Homeless  Demonstration  Program, 
authorized  under  Section  731  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  of  1987.  The  effort 
focused  on  a  wide  spectrum  of  housing 
options  and  supportive  services  that  are 
needed  by  homeless  individuals  to  be 
successful  in  completing  training  and 
securing  and  retaining  employment. 
Evaluations  of  these  efforts  revealed 
successful  strategies  on  how  those 
services  can  be  provided  directly  by 
employment  and  training  agencies  or 
arranged  through  linkages  with  public 
or  private  service  providers.  Most 
importantly,  that  effort  revealed  that 
neither  housing  nor  employment 
services  alone  would  help  the  homeless 
become  self-sufficient;  the  two  in 
combination  are  essential  for  their  full 
reintegration  back  into  the  community. 
ETA  also  administers  Work  Incentive 
Grants  designed  to  provide  seed  monies 
to  support  the  development  of  the  One- 
Stop  Career  Center  infrastructure  with 
an  objective  of  achieving  model, 
seamless  and  comprehensive  services 
for  people  with  disabilities.  These 
grants  incorporate  multi-program  and 
cross-agency  coordination  at  the  state 
and  local  level  and  provide  for 
increasing  staff  capacity  to  ensure 
access  to  multiple  services  and  supports 
needed  for  successful  entry  or  reentry 
into  the  workforce. 

VETS  has  supported  various  homeless 
veterans  grant  programs  and  initiatives. 
The  Homeless  Veterans'  Reintegration 
Program  (HVRP)  was  the  first 
nationwide  Federcil  program  that 
focused  on  placing  homeless  veterans 
into  jobs.  Historically,  VETS  has  held 
annual  grant  competitions  for  urban  and 
non-urban  grants.  These  grants  have 
provided  valuable  information  on 
approaches  that  work  in  the  different 
environments.  The  HVRP  program  is 
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designed  to  be  flexible  in  addressing  the 
universal  as  well  as  local  or  regional 
problems  barring  homeless  veterans 
from  the  workforce.  VETS,  in  a  joint 
effort  with  ODEP  and  ETA,  will 
continue  to  seek  applicants  that  have 
established  links  with  federal,  state  and 
local  resources  for  assisting  homeless 
veterans,  and  applicants  that  provide 
personalized  or  customized  services  in 
their  approach  for  employment  and 
retention  of  persons  who  are  homeless 
or  at-risk  of  homelessness. 

HUD  has  homeless  assistance 
programs  designed  to  provide 
permanent  housing,  including  the 
Supportive  Housing  Program  (SHP)  and 
the  Shelter  Plus  Care  Program.  These 
programs  can  be  used  to  help  persrtns 
who  are  chronically  homeless  transi^on 
from  homelessness  to  living  as 
independently  as  possible. 

This  SGA  provides  an  opportunity  for 
both  HUD  and  DOL  to  combine  their 
respective  resources  and  expertise  in  a 
combined  approach  to  provide 
employment  and  housing  services  to 
people  who  are^ chronically  homeless  so 
that  they  can  live  independently  as  self- 
sufficient  members  of  their  community. 

This  Ending  Chronic  Homelessness 
through  Employment  and  Housing  SGA 
supports  the  Presidents  New  Freedom 
Initiative.  The  New  Freedom  Initiative 
is  designed  to  increase  the  number  of 
people  with  disabilities  who  enter,  re- 
enter, and/or  remain  in  the  workforce. 
By  emphasizing  the  need  to  increase  the 
capacity  of  federally-supported 
employment  and  training  programs  to 
serve  persons  who  are  chronically 
homeless,  this  SGA  will  further  the  New 
Freedom  Initiative's  goals  of  increased 
integration  of  Americans  with 
disabilities  into  the  workforce. 

Recently,  the  Federal  Government's 
Interagency  Council  on  Homelessness 
(http://\VH'w.ich.gov)  has  begun  an 
expanded  effort  to  end  chronic 
homelessness.  This  SGA  supports  this 
initiative  by  increasing  the  involvement 
of  the  workforce  development  system  in 
partnership  with  key  disability  and 
homeless  ser\'ing  organizations  to  meet 
the  customized  employment  needs  of 
persons  who  are  chronically  homeless. 

In  addition,  the  DOL  Cooperative 
Agreements  will  support 
implementation  of  coordinated 
workforce  development  envisioned 
under  the  WL\.  The  WIA  established 
comprehensive  reform  of  existing 
federal  job  training  programs, 
consolidating  multiple  programs  into  a 
unified  system  and  bringing  multiple 
federal  programs  together  as  required 
partners  in  the  One-Stop  delivery 
system  established  under  the  WIA.  The 
One-Stop  Centers,  which  comprise  the 


heart  of  this  system,  are  in  a  position  to 
expand  employment  opportunities  for 
persons  who  are  disabled  and 
chrcgjically  homeless,  by  helping  to 
ensure  that  the  workforce  system  is 
accessible  both  physically  and 
programmatically.  To  accomplish  this, 
however,  additional  state  and  local 
organizations  must  be  involved, 
including  community-based  providers 
of  customized  employment  services. 
Additional  partners  necessary  to  the 
success  of  this  endeavor  for  persons 
who  are  chronically  homeless  may 
include,  but  are  not  limited  to,  the 
organizations  listed  in  Part  VII.  Section 
2. 

In  response  to  these  considerations, 
and  in  view  of  the  potential  resources 
described  above,  both  DOL  and  HUD 
offer  these  Ending  Chronic 
Homelessness  through  Employment  and 
Housing— WorkFORCE  (Working  for 
Freedom,  Opportunity  and  Real  Choice 
through  Community  Employment) 
Action  Cooperative  Agreements  to 
develop  and/or  expand  the  capacity  of 
the  workforce  development  system  to 
provid^individually  determined 
"customized  employment "  strategies,  in 
partnership  with  housing  organizations 
serving  people  who  are  chronically 
homeless. 

The  ODEP  and  its  partners  strongly 
recognize  the  need  for  technical 
assistance  to  provide  support,  training, 
dissemination,  information  on  effective 
practices,  etc.  to  the  grantees  under  the 
Ending  Chronic  Homelessness  through 
Employment  and  Housing  initiative. 
This  demonstration  Cooperative 
Agreement  and  grant  initiative  needs 
technical  assistance  and  cross-expertise 
to  bring  together  the  workforce 
development  system  with  the  homeless 
serving  community  to  provide 
employment  and  permanent  housing  for 
persons  who  are  chronically  homeless. 
Accordingly,  a  National  technical 
assistance  effort  on  Ending  Chronic 
Homelessness  through  Employment  and 
Housing  is  planned,  to:  1 .  Provide 
awardees  with  ongoing  support  and 
technical  assistance:  2.  Compile  and 
disseminate  to  other  interested  parties 
what  is  learned  through  these 
Cooperative  Agreements  to  other 
interested  parties;  and,  3.  Inform  the 
policy  development  process  of  the 
Administration  regarding  the 
advantages  of  combining  the 
provisioning  of  employment  and 
permanent  housing  serx'ices  for  persons 
who  are  chronically  homeless. 

Part  IV.  Funding  Availability  and 
Period  of  Performance 

The  DOL  anticipates  awarding  up  to 
4  Cooperative  Agreements,  ranging  from 


approximately  S500.000  to  3625,000  per 
year,  totaling  S2.5  million,  to  develop 
demonstration  programs  to  increase  and 
improve  employment  opportunities  for 
people  who  are  chronically  homeless.  In 
conjunction  with  the  DOL  Cooperative 
Agreements.  HUD  grants,  totaling  $10 
million,  will  be  issued  to  the  top-scoring 
applications  (as  described  in  Part  VII 
and  the  HUD  grant  application  section) 
to  support  new  permanent  housing 
units  for  chronically  homeless  persons. 
The  goal  of  these  DOL  Cooperative 
Agreements  is  to  enable  people  who  are 
chronically  homeless  to  achieve 
employment,  permanent  housing,  and 
self-sufficiency.  These  demonstration 
programs  will  begin  or  expand  the 
delivery  and  implementation  of 
"customized  employment'  strategies  for 
people  who  are  chronically  homeless  so 
that  they  may  live,  work,  and  fully 
participate  in  their  communities. 

Each  DOL  Cooperative  Agreement 
award  will  be  for  one  year,  with  four 
additional  option  years  possible, 
depending  upon  the  availability  of 
funds  and  the  efficacy  of  Cooperative 
Agreement  activities,  established  by 
independent  reviews  conducted  by  the 
ODEP  or  its  designees.  It  is  envisioned 
that  if  DOL  funding  continues  for  the 
full  five  years,  its  funding  for  years  four 
and  five  will  be  at  successively  lower 
rates,  with  funding  during  year  four  at 
80  percent  of  the  third  year  funds,  and 
funding  during  year  five  at  60  percent 
of  the  third  year  funds.  This  decreased 
funding  strategy  is  designed  to 
encourage  program  sustainability  in  the 
community,  beyond  the  federally 
funded  Cooperative  Agreement  period. 
Awardees  are  expected  to  use  this 
Cooperative  Agreement  to  leverage  and 
develop  other  public  and  private 
resources  to  ensure  long-term 
sustainability.  This  funding  strategy 
applies  only  to  DOL  funds.  The  DOL 
funds  (the  customized  employment 
funds)  may  be  used  in  a  flexible  manner 
so  long  as  the  requirements  delineated 
in  this  Cooperative  Agreement  are  met. 

Approximately  four  (4)  grant  awards 
will  be  made  by  HUD  for  terms  of  three 
(3)  or  five  (5)  years,  depending  on  the 
program  being  used  (see  Program 
descriptions  below).  At  the  end  of  these 
terms,  eligible  projects  seeking  renewal 
can  apply  through  their  local 
Continuum  of  Care  to  replace  the  loss  of 
non-renewable  funding  from  HUD 
through  this  process  and,  if  selected, 
can  be  funded  for  additional  years. 

The  HUD  grants  (the  housing  funds) 
must  only  be  used  to  secure  new 
permanent  housing  units  for  those 
persons  who  are  chronically  homeless 
served  through  the  DOL  Cooperative 
Agreement  and  who  indicate  a 


willingness  to  accept  the  employment 
supports  de  iigned  under  the  customized 
employmen  I  portion  of  this  award. 
While  their  Darticipation  in  the 
customized  employment  portion  of  this 
award  is  noi  a  mandatory  outcome  for 
all,  it  shoulc  be  an  established  intention 
for  all  who  i  eceive  permanent  housing 
supports  un  ler  these  funds.  Proposals 
will  be  judg(!d  on  plans  to  establish  this 
interest  and  participation,  including 
expected  employment  results. 

Each  pern  anent  supportive  housing 
project  must  be  classified  under  one  of 
the  program  components  described 
below.  Eligible  activities  under  this  SGA 
for  the  HUD  permanent  housing  grants 
are  limited  ti )  rental  assistance, 
acquisition,  ninor  rehabilitation  (e.g. 
reconfigurin  ;  a  doorway  for  handicap 
accessibility  ,  leasing,  operating  costs, 
and  adminis  rative  costs.  Minor 
rehabiiitatioi  i  costs  may  not  exceed 
S3,000  per  u  lit.  The  employment- 
related  resou  rces  being  made  available 
by  DOL  and  :  esources  from  other 
sources  can  I  e  used  to  provide 
supportive  s(  rvices.  Applicants  may 
also  request  i  ip  to  5%  of  each 
Supportive  h  ousing  Program  project 
award  for  adi  ninistrative  costs,  such  as 
accounting  fc  r  the  use  of  the  grant 
funds,  prepajing  HUD  reports,  obtaining 
audits,  and  o  her  costs  associated  with 
administerin; ;  the  grant.  New 
construction  md  major  rehabilitation 
are  not  eligib  e  for  funding.  (See  the 
HUD  Eligible  Applicants  Chart  for 
further  detail ;  on  eligible  activities.) 

HUD  applicants  must  match  housing 
funds  providi  id  for  acquisition  and 
minor  rehabil  itation  with  an  equal 
amount  of  fui  ids  from  other  sources.  For 
operating  cos  s,  housing  funds  can  pay 
for  no  more  tl  lan  75%  of  the  total 
operating  buc  get  and  applicants  must 
provide  the  n  maining  25%  of  the 
operating  cos  s.  For  S+C,  applicants 
must  match  n  mtal  assistance  provided 
through  this  i  litiative  on  a  dollar  for 
dollar  basis  with  supportive  services. 
Applicants  'or  HUD  assistance  can 
choose  to  request  funds  for  either  the 
Supportive  Hi  )using  Program  or  the 
Shelter  Plus  C  are  Program.  The 
Supportive  Housing  Program  has  two 
eligible  compi  )nents  from  which  to 
choose  for  thii  i  competition:  Permanent 
Housing  for  P  -rsons  with  Disabilities 
and  Safe  Have  ns.  These  two  Supportive 
Housing  Progiam  components. 
Permanent  Ho  using  for  Persons  with 
Disabilities  and  Safe  Havens,  as  well  as 
the  Shelter  Pit  is  Care  Program  are 
described  belt  w: 


Supportive  Housing 

1 .  Permaner  t 
with  Disabiliti  s 


Program 

Housing  for  Persons 
s.  Permanent  Housing 


projects  provide  long-term  housing  and 
supportive  services  (provided  with 
other  non-SHP  funds)  that  are  designed 
to  enable  chronically  homeless  persons 
with  disabilities  to  live  as 
independently  as  possible.  Permanent 
housing  can  be  provided  at  one  site  or 
in  scattered  sites.  Fxulher,  Permanent 
Housing  may  be  tenant-based,  meaning 
that  the  tenant  can  choose  the  housing. 
This  approach  focuses  on  identification 
and  engagement  through  assertive 
outreach  to  individuals,  immediate 
placement  in  permanent  housing,  and 
availability  of  appropriate  supportive 
services. 

2.  Safe  Havens  (that  have  the 
characteristics  of  a  Permanent  Housing 
'   Project,  i.e.,  have  a  lease  agreement  with 
the  client).  Safe  Havens  are  projects 
targeted  to  hard-to-reach  homeless 
persons  who  have  severe  mental  illness 
and  are  on  the  streets.  The  goal  of  a  Safe 
Haven  is  to  serve  as  a  small,  highly 
supportive  environment  where  an 
individual  can  feel  at  ease,  out  of 
danger,  and  subject  to  limited  service 
demands.  Tenants  can  move  directly 
into  housing  with  few  explicit  services 
required.  It  is  hoped  that  after  a  period 
of  stabilization  in  a  Safe  Haven, 
residents  will  be  more  willing  to 
participate  in  services  and  referrals  and 
will  eventually  be  ready  to  move  to 
more  traditional  forms  of  housing.  Safe 
Havens  may  serve  as  an  entry  point  to 
the  service  system  and  provide  access  to 
basic  services  such  as  good  food, 
clothing,  bathing  facilities,  telephones, 
storage  space,  and  a  mailing  address. 
The  specific  criteria  that  must  be 
exhibited  by  a  Safe  Haven  are: 

•  A  lease  agreement  with  the  client, 

•  No  limit  on  length  of  Stay, 

•  Provision  of  24-hour  residence. 

•  Provision  of  private  or  semiprivate 
accommodations, 

•  Overnight  occupancy  limited  to  25 
persons. 

Shelter  Plus  Care  Program 

The  Shelter  Plus  Care  Program  (either 
tenant-,  sponsor-,  or  project-based 
without  rehabilitation)  gives  applicants 
flexibility  in  devising  appropriate 
housing  and  supportive  services  for 
homeless  persons  with  disabilities 
through  rental  assistance.  Assisted  units- 
may  be  of  any  type,  from  group  homes 
to  apartments.  Participants  in  S+C  units 
receive  supportive  services  and  rental 
assistance  provided  through  the  S+C 
program  must  be  matched  in  the 
aggregate  on  a  dollar  for  dollar  basis  by 
the  recipient  with  supportive  services. 


Part  V.  Eligible  Applicants  and 
Required  Partnerships 

DOL  Eligible  Applicants:  For  the  DOL 
Cooperative  Agreement  awards,  eligible 
applicants  are  Local  Workforce 
Investment  Boards  (Local  Boards),  or,  if 
appropriate,  the  VVL\  grant  recipient  or 
fiscal  agent  for  the  local  area  on  behalf 
of  the  Local  Board  under  the  Workforce 
Investment  Act.  Eligible  applicants  must 
be  able  to  document  that  Uieir  locality 
has  at  least  150  persons  who  are 
chronically  homeless.  In  order  to  be 
determined  eligible,  the  Local  Board 
must  enter  into  partnerships  with 
organizations  serving  people  who  are 
chronically  homeless,  consistent  with 
the  proposed  activities  of  this 
Cooperative  Agreement.  To  be 
determined  eligible,  applicants  may  not 
utilize  certificates  authorized  under 
Section  14(c)  of  the  Fair  Labor 
Standards  Act  in  their  implementation 
of  project  activities  and  must  utilize 
only  individually  determined 
customized  employment  strategies  in 
securing  employment  for  the  target 
population. 

HUD  Eligible  Applicants:  Eligible 
applicants  for  the  HUD  grant  within  this 
initiative  are  described  in  the  HUD 
Eligible  Applicants  and  Activities  Chart. 
See  Part  VII,  Section  III.  Part  A. 
Applicants  must  be  a  part  of  their  local 
Continuum  of  Care  and  must  certify  to 
this  relationship.  Eligible  applicants 
must  be  able  to  document  that  their 
locality  has  at  least  150  persons  who  tire 
chronically  homeless.  In  order  to  be 
determined  eligible,  the  HUD  eligible 
applicant  must  enter  into  a  partnership 
with  their  Local  Workforce  Investment 
Board,  as  described  above,  who  is 
making  an  application  for  the  DOL 
Cooperative  Agreement  being  offered 
within  this  Solicitation. 

DOL  and  HUD  Required  Partnerships: 
The  purpose  of  the  Ending  Chronically 
Homelessness  through  Employment  and 
Housing  Cooperative  Agreements  is  to' 
demonstrate  the  employment  potential 
of  persons  who  are  chronically 
homeless  through  techniques  designed 
to  accomplish  community  employment 
in  non-stereotypical  integrated  settings, 
utilizing  "customized  employment" 
strategies.  These  efforts  must  include 
the  involvement  of  many  key  partners, 
especially  those  providing  housing 
services  to  persons  who  are  chronically 
homeless  as  well  as  thos^roviding  or 
capable  of  providing  custfciized 
employment  services  to  persons  with 
disabilities.  Applicants  must 
demonstrate  that  subcontractors  will 
provide  the  necessary  supportive 
services  to  address  the  needs  of  the 
chronically  homeless  including 
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coordinating  and  integrating  the  project 
with  otlier  mainstream  health  and  social 
services  for  which  homeless 
populations  may  be  eligible. 

In  order  to  ensure  a  coordination  of 
effort  between  these  two  awards, 
proposals  shall  demonstrate  that  a 
strong  partnership  commitment  has 
been  made  between  the  two  respective 
eligible  applicants  (for  the  DOL 
Cooperative  Agreement  award  and  for 
the  HUD  permanent  housing  grant). 
While  these  two  awards  (DOL 
Cooperative  Agreement  and  HUD  grant), 
are  from  separate  funding  soiu-ces.  their 
potential  can  only  be  realized  through 
this  coordination  of  effort.  Failure  to 
clearly  document,  through  a 
Memorandum  of  Agreement,  this 
coordination  of  effort  will  yield  a 
proposal  "non-responsive"  and 
disqualified  from  any  further  j 
consideration. 

In  addition,  the  DOL  Cooperative 
Agreement  applicant  must  submit  a 
letter  signed  by  their  state's  governor,  or 
his  or  her  designee,  for  overall 
implementation  of  the  Olmstead 
decision,  that  the  proposed  Cooperative 
Agreement  activities  will  be  regarded  as 
a  demonstration  program  playing  a  role 
in  the  state's  employment 
implementation  effort(s)  under  the 
Olmstead  decision.  Moreover,  this  letter 
should  describe  how  the  lessons  learned 
under  this  Cooperative  Agreement  will 
be  utilized  to  benefit  other  communities 
throughout  the  state,  and  thereby 
provide  expanded  customized 
community  employment  options  for 
other  homeless  people  with  disabilities 
who  are  covered  under  the  Olmstead 
decision  and  Executive  Order. 

Part  VI.  Format  Requirements  for 
Cooperative  Agreement  and  Grant 
Application 

General  Requirements:  All 
applications  will  be  submitted  to  DOL. 
There  are  separate  application 
requirements  for  the  DOL  Cooperative 
Agreement  and  the  HUD  grant,  however, 
the  Executive  Summary — Project 
Synopsis  and  Part  VII,  Section  2 
(Collaboration  Requirements)  will 
provide  an  opportunity  to  explain  the 
applicants'  collaborative  program 
design.  Applicants  must  submit  one  (1) 
paper  copy  with  an  original  signature, 
and  two  (2)  additional  paper  copies  of 
the  signed  proposal.  To  aid  with  the 
review  of  applications,  DOL  also 
encourages  applicants  to  submit  an 
electronic  copy  of  their  proposal  on  disc 
or  CD  using  Microsoft  Word.  Applicants 
who  do  not  provide  an  electronic  copy 
will  not  be  penalized.  The  Application 
must  be  double-spaced  with  standard 
one-inch  mai^ns  (top,  bottom,  and 


sides)  on  8  V2  X  11  papers,  and  be 
presented  on  single-sided,  and 
numbered  pages.  A  font  size  of  at  least 
twelve  (12)  pitch  is  required  throughout. 
Applications  that  fail  to  meet  these 
requirements  will  be  considered  non- 
responsive. 

DOL  Cooperative  Agreement 
Requirements: 

The  three  required  sections  of  the 
application  are: 

Section  I — Project  Financial  Plan 
Section  II — Executive  Sunmiary — 

Project  Synopsis 
Section  Ill^Project  Narrative  (including 

Attachments,  not  to  exceed  fifty  (50) 

pages) 
Mandatory  requirements  for  each 
section  are  provided  as  follows  in  this 
application  package.  Applications  that 
fail  to  meet  the  stated  mandatory 
requirements  of  each  section  will  be 
considered  non-responsive. 

Mandatory  Application  Requirements 

•  Section  I.  Project  Financial  Plan 
(Budget)— [The  Project  Financial  Plan 
will  not  count  against  the  application 
page  limits.]  Section  I  of  the  application 
must  include  the  following  three 
required  parts: 

(1)  Completed"SF  424— Application 
for  Federal  Assistance." 

(See  Appendix  A  of  this  SGA  for 
requfred  form) 

(2)  Completed  SF  424  A— Budget 
Information  Form  by  line  item  for  all 
costs  required  to  implement  the  project 
design  effectively. 

(See  Appendix  A  of  this  SGA  for 
required  forms) 

(3)  DOL  Budget  Narrative  and 
Justification  that  provides  sufficient 
information  to  support  the 
reasonableness  of  the  costs  includfed  in 
the  budget  in  relation  to  the  service 
strategy  and  planned  outcomes, 
including  continuous  improvement 
activities. 

The  DOL  Cooperative  Agreement 
application  must  include  one  SF-424 
(Note:  the  HUD  Grant  Application  must 
include  its  own  HUD-424)  with  the 
original  signatures  of  the  legal  entity 
applying  for  Cooperative  Agreement 
funding  and  two  additional  copies. 
Applicants  shall  indicate  on  the  SF-424 
the  organization's  IRS  Status,  if 
applicable.  Under  the  Lobbying 
Disclosure  Act  of  1995,  Section  18  (29 
U.S.C.  1611),  an  organization  described 
in  Section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986  that  engages  in 
lobbying  activities  will  not  be  eligible 
for  the  receipt  of  federal  funds 
constituting  an  award.  Cooperative 
Agreement,  or  loan.  See  2  U.S.C.  1611; 
26  U.S.C.  501(c)(4).  For  item  10  of  the 


SF-424,  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  the 
program  is  17.720. 

The  DOL  Budget  Narrative  and 
Justification  must  describe  all  costs 
associated  with  implementing  the 
project  that  are  to  be  covered  with 
Cooperative  Agreement  funds. 
Awardees  must  support  the  travel  and 
associated  costs  of  sending  at  least  one 
representative  to  the  annual  ODEP 
Policy  Conference  for  its  grantees,  to  be 
held  in  Washington,  DC  at  a  time  and 
place  to  be  determined.  Awardees  must 
comply  with  the  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  (also  known 
as  the  "Common  Rule  or  OMB  Circular 
A-102")  codified  at  29  CFR  part  97,  or 
"Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations"  (also  known  as  the 
"Common  Rule"  or  OMB  Circular  A- 
110),  codified  at  29  CFR  part  95  and 
must  comply  with  the  applicable  OMB 
cost  principles  circulars,  as  identified  in 
29  CFR  95.27  and  29  CFR  97.22(b). 

In  addition,  the  DOL  budget  must 
include  on  a  separate  page  a  detailed 
cost  analysis  of  each  line  item. 
Justification  for  administrative  costs 
must  be  provided.  Approval  of  a  budget 
by  DOL  is  not  the  same  as  the  approval 
of  actual  costs.  The  individual  signing 
the  SF  424  on  behalf  of  the  applicant 
must  represent  and  be  able  to  legally 
bind  the  responsible  financial  and 
administrative  entity  for  a  Cooperative 
Agreement  should  that  application 
result  in  an  award.  The  applicant  must 
also  include  the  Assurances  and 
Certifications  Signature  Page  (Appendix 
A). 

•  Section  II.  Executive  Summary — 
Project  Synopsis  [The  Executive 
Sununary  is  limited  to  no  more  than  two 
single-spaced,  single-sided  pages  on  8V2 
X  1 1  papers  with  standard  margins 
throughout).  Each  application  shall 
include  a  project  synopsis  that  identifies 
the  following: 

(1)  The  applicant; 

(2)  The  amount  of  funds  requested 
separately  for  the  DOL  portion 
(employment  progremi)  and  the  HUD 
portion  (permanent  housing  program); 

(3)  The  planned  period  of 
performance  for  both  employment  and 
housing  portions; 

(4)  The  list  of  partners,  as  appropriate; 

(5)  An  overview  of  how  the  applicant 
will  identify  the  population  to  be  served 
(including  the  estimated  number  and 
types  of  persons  who  are  chronically 
homeless),  the  conditions  such 
individuals  are  currently  experiencing, 
and  methods  that  will  be  used  to 
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promote  community  customized 
employmeni  and  permanent  housing, 
including  "customized  employment  " 
strategies  listed  in  this  SGA;  and 
(6)  An  ove  rview  of  the  plan  for 
sustainabilit  ^  once  federal  funding 
ceases. 

•  Section  II.  Project  Narrative — The 
DOL  Cooper  »tive  Agreement  Project 
Narrative  plus  attachments  are  limited 
to  no  more  tl  lan  fifty  (50),  8  V2  x  11 
pages,  doubb-spaced  with  standard 
one-inch  ma -gins  (top,  bottom,  and 
sides),  and  n^ust  be  presented  on  single- 
sided,  numbered  pages.  [Note:  The 
Financial  Plan,  the  Executive  Summary, 
and  the  Appendices,  including  required 
letters  of  cooperation.  Memorandum  of 
Understanding,  etc.,  are  not  included  in 
the  fifty  pagej  limit).  The  requirements 
for  the  projec  t  narrative  are  described 
below  under  Part  VII — Statement  of 
Work. 

The  "Collaboration"  application 
proposal  (partnering  DOL  and  HUD 
eligible  applications),  as  defined  in  Part 
VII,  Section  2.  should  be  clearly  labeled 
as  such  and  included  in  the  joint 
application  package  (combined  DOL 
Cooperative  Agreement  and  HUD  grant 
applications)  [submitted  to  Cassandra 
Willis,  at  the  location  and  due  date 
indicated  in  this  Solicitation.  The 
"Collaboratio  a"  proposal  is  subject  to 
the  condition  5  outlined  for  the  DOL 
Cooperative  I  igreement  proposal 
(formatting,  numbers  of  copies,  etc.), 
and  may  not  (  xceed  fifteen  (15)  pages. 
The  required  Vlemorandum  of 
Agreement  an  d  possible  letters  of 
support  do  nc  t  count  against  the  fifteen- 
page  limitation  for  this  section.  In 
addition,  no  separate  budget  is 
necessary  for  ibis  section.  Both  the  DOL 
Cooperative  Agreement  and  HUD  grant 
budgets  may  lie  sources  for  any  needed 
budget  allocations  for  this  part,  if 
consistent  willi  their  respective  terms 
and  conditioiK. 

All  text  in  tjie  application  narrative, 
including  titlas,  headings,  footnotes, 
quotations,  aiJd  captions,  as  well  as  all 
text  in  charts ,jtables.  figures,  and  graphs 
must  be  double-spaced  (no  more  than 
three  lines  pe4  vertical  inch);  and,  if 
using  a  propo^ional  computer  font, 
must  be  in  at  least  a  12-point  font,  and 
must  have  an  ftverage  character  density 
no  greater  thao  18  characters  per  inch  (if 
using  a  non-p(oportional  font  or  a 
typewriter,  must  not  be  more  than  12 
characters  per  inch).  Applications  that 
fail  to  meet  these  requirements  will  be 
considered  non-responsive. 

The  HUD  grant  application 
requirements,  including  all  necessary 
forms  and  diractions.  are  outlined  in 
detail,  in  Part  VII,  Section  4,  "HUD 
Grant  Requiretients." 


Part  Vn.  Government  Requirements/ 
Terms/Statement  of  Work  [Project 
Narrative] 

Glossary  of  Applicable  Terms 

For  purposes  of  this  solicitation,  the 
terms  applicable  to  both  the  DOL 
Cooperative  Agreements  and  the  HUD 
permanent  housing  grant  awards  are  as 
follows: 

•  Customized  Employment: 
individualizing  the  employment 
relationship  between  employees  and 
employers  in  ways  that  meet  the  needs 
of  both.  It  is  based  on  an  individualized 
determination  of  strengths,  needs,  and 
interests  of  the  person  with  a  disability 
and  simultaneously  employing 
strategies  designed  to  meet  the  specific 
needs  of  the  employer.  It  may  include 
approaches  such  as  supported 
employment;  supported 
entrepreneurship;  individualized  job 
development;  job  carving  and 
restructiu-ing;  use  of  personal  agents 
(including  individuals  with  disabilities 
and  family  members);  development  of 
micro-boards,  micro-enterprises, 
cooperatives  and  small  businesses;  and 
use  of  personal  budgets  and  other  forms 
of  individualized  funding  that  provide 
choice  and  control  to  the  person  and 
promote  self-determination.  These  and 
other  job  development  or  restructuring 
strategies  result  in  job  responsibilities 
being  customized  and  individually 
negotiated  to  fit  the  needs  of  individuals 
with  disabilities.  Customized 
employment  assumes  the  provision  of 
reasonable  accommodations  and 
supports  necessary  for  the  individual  to 
perform  the  functions  of  a  job  that  is 
individually  negotiated  and  developed. 
•  Eligible  Target  Population:  a  person 
who  is  "chronically  homeless"  is  an 
unaccompanied  homeless  individual 
with  a  disabling  condition  who  has 
either  been  continuously  homeless  for  a 
year  or  more.  OR  has  had  at  least  four 
(4)  episodes  of  homelessness  in  the  past 
three  (3)  years.  In  order  to  be  considered 
chronically  homeless,  a  person  must 
have  been  sleeping  in  a  place  not  meant 
for  human  habitation  [e.g..  living  on  the 
streets)  and/or  in  an  emergency 
homeless  shelter.  A  disabling  condition 
is  defined  as  a  diagnosable  substance 
use  disorder,  serious  mental  illness, 
developmental  disability,  or  chronic 
physical  illness  or  disability  including 
the  co-occ\irrence  of  two  or  more  of 
these  conditions.  A  disabling  condition 
limits  an  individual's  ability  to  work  or 
perform  one  or  more  activities  of  daily 
living.  (In  order  to  receive  housing 
assistance  through  the  HUD  grants, 
program  participants  must  meet  the 
McKinney-Vento  Act  definition  of 


disability  for  SHP  and  persons  with 
disabilities  for  S+C.) 

•  Homeless  Persons:  include  only 
persons  sleeping  in  a  place  not  meant 
for  human  habitation  [e.g.,  on  the 
streets)  or  in  an  emergency  homeless 
shelter. 

Rating  Criteria 

Section  I.  Collaboration  Requirements 
(30  Points) 

The  purpose  of  the  Collaborative 
Effort  criteria  is  to  determine  the  level 
of  cooperation  between  the  employment 
services  providers  and  the  permanent 
housing  providers  applying  for  these 
funds.  The  partners  in  this  Cooperative 
Agreement  should  explain  how  their 
services  will  be  seamlessly  coordinated 
for  the  population  to  be  served.  The 
application  must  describe  the  outreach 
plan  in  place  to  bring  the  target 
population  into  the  project  and,  in  turn, 
how  the  applicants  will  ensure  that  they 
receive  housing,  employment  services, 
and  other  necessary  support  [e.g., 
transportation,  mental  health,  substance 
abuse,  health,  etc.)  services.  Applicants 
should  include  the  following  in  their 
narrative: 

A.  Statement  of  Need/Significance  of 
the  Project  (10  Points) 

The  purpose  of  the  Statement  of  Need 
criteria  is  to  establish  the  overall  status 
and  issues  of  persons  who  are 
chronically  homeless  in  the  area  to  be 
served;  the  need  for  the  type  of  project 
proposed  by  the  apphcant  in  the  area  to 
be  served;  to  identify  strengths  and 
deficiencies  in  conmiimity  services  that 
will  be  addressed  by  the  applicant's 
proposal;  to  identify  the  overall  scope  of 
the  proposal's  objectives  and  design;  to 
present  the  applicant's  need  for  the 
federal  resources;  to  demonstrate 
significance  of  the  proposed  project;  and 
to  demonstrate  the  current  and 
proposed  partnerships  and  collaborative 
efforts  to  develop  or  identify  effective 
new  strategies,  practices,  and/or 
iimovations.  The  narrative  in  this 
section  should: 

(a)  Describe  the  characteristics  of  the 
target  population  to  be  serviced  by  this 
initiative. 

(b)  Give  a  preliminary  estimate  of  the 
number  of  persons  experiencing  chronic 
homelessness  in  the  target  community 
and  describe  the  method  by  which  this 
estimate  was  derived. 

(c)  Describe  the  employment, 
permanent  housing,  service,  and 
treatment  needs  of  the  target  population. 

B.  Collaborative  Effort  (10  Points) 

The  purpose  of  the  Collaborative 
Effort  criteria  is  to  determine  the  level 
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of  cooperation  between  the  employment 
services  providers  and  the  permanent 
housing  providers  applying  for  these 
funds.  The  partners  in  this  Cooperative 
Agreement  should  explain  how  their 
services  will  be  seamlessly  coordinated 
for  the  population  to  be  served.  The 
narrative  in  this  section  should: 

(a)  List  the  entities  participating  in 
this  initiative  that  will  provide  the 
employment  services  and  permanent 
housing. 

(b)  Describe  how  the  employment 
services  will  be  linked  to  permanent 
housing  so  that  the  target  population 
will  be  sustained  in  that  housing. 

(c)  Identify  how  the  DOL  and  HUD 
funds  are  proportionate  to  each  other 
and  how  the  proposed  project  is  cost- 
effective. 

(d)  Describe  the  other  resources  that 
will  be  leveraged  during  this  initiative, 
either  cash  or  in-kind  contributions, 
including  the  value  of  e^ch 
contribution.  These  leveraging  funds 
should  address  the  match  requirements 
for  the  HUD  funds  and  any  additional 
supportive  services  needed  by  the 
population  to  be  served. 

(e)  Describe  the  outreach  plan  in  place 
to  bring  the  target  population  into  the 
projeCE 

Sample  agencies  that  could  be 
involved  as  partners  in  the  design  and 
implementation  include:  » 

•  Disabled  Veterans'  Outreach 
Program  Specialist  and  Local  Veterans' 
Employment  Representatives  located  at 
local  employment  service  offices; 

•  Programs  serving  persons  who  are 
chronically  homeless,  including  the 
Continuum  of  Care  agency  or  service 
provider  in  the  designated  jurisdiction; 

•  Employment  and  training  agencies; 

•  Department  of  Veterans  Affairs 
Homeless  Programs; 

•  Chambers  of  Commerce; 

•  State  agencies  for  substance  abuse, 
vocational  rehabilitation,  education, 
Medicaid,  mental  retardation,  mental 
health,  public  health,  and  Temporary 
Assistance  for  Needy  Families  (TANF); 

•  Faith-based  and  community 
organizations; 

•  State  Developmental  Disability 
Councils  and  University  Centers  for 
Excellence  in  Developmental 
Disabilities; 

•  Small  Business  Development 
Centers; 

•  Independent  Living  programs; 

•  Post-secondary  institutions,  benefits 
counseling,  and  assistance  programs; 

•  Lending  and  financial  institutions, 
whose  expertise,  services,  and/or  funds 
could  contribute  to  employment 
services  and  supports  needed  to  secure 
competitive,  customized  community 
employment  outcomes  for  the  target 
group; 


•  Community  rehabilitation 
providers;  family  members,  consumers, 
employers,  and  any  other  key  agencies 
or  constituencies  needed  to  offer  a 
comprehensive  service  delivery  model. 

C.  Memorandum  of  Agreement  (10 
Points) 

Each  application  package  must 
contain  a  Memorandum  of  Agreement, 
signed  by  the  DOL  Cooperative 
Agreement  and  HUD  grant  applicants 
participating  in  this  initiative.  The 
Memorandum  of  Agreement  must 
include  the  following: 

(a)  Parties — Identify  by  position  and 
title  lead  person  binding  each 
organization  to  this  MOA. 

(b)  Term  of  Agreement — Indicate  time 
frame  for  this  agreement  and  the  agreed 
to  mechanisms  and  assurances  for 
continuing  cooperation  if  option  years 
are  funded  under  the  terms  of  the  DOL 
Cooperative  Agreement. 

(c)  Purpose — Describe  the  agreed 
upon  intent  of  this  cooperative  effort. 

(d)  Guiding  Principles^Describe  the 
coimnon  values  and  shared  goals  that 
bring  together  the  parties  in  this  MOA. 

(e)  Responsibilities — Clearly  define 
each  party's  duties  in  a  way  which 
demonstrates  how  these  two  efforts  will 
complement  and  support  each  other. 

(f)  Implementation  and  Evaluation — 
Outline  the  key  tasks  necessary  for 
accomplishing  the  activities  outlined  in 
this  MOA,  including  agreements  to 
cooperate  with  mutual  and  combined 
evaluation  efforts. 

While  the  primary  partners  of  this 
Agreement  must  include  the  eligible 
applicants  submitting  the  linked 
proposals  for  both  the  DOL  customized 
employment  Cooperative  Agreement 
and  the  HUD  permanent  housing  grant 
award,  other  key  partners  may  be 
identified  and  included. 

The  MOA  will  be  evaluated  on  how 
clearly  it  reflects  a  binding  agreement  to 
cooperate  in  attaining  the  joint  goals  of 
the  DOL  Cooperative  Agreement  and  the 
HUD  grant  and  on  the  efficacy  of  the 
mechanisms  described  to  accomplish 
that  cooperative  effort. 

Letters  of  Commitment.  Applicants 
may  include  letters  of  support  if  they 
provide  specific  commitments.  Letters 
of  commitment  for  related  support 
services  may  also  be  included.  Such 
letters  can  increase  an  applicant's  score 
for  the  DOL  Section  by  showing  that  the 
commitments  in  the  text  of  the  proposal 
are  substantiated.  Form  letters  will  not 
be  considered.  See  also  Part  V  for 
additional  requirements  relating  to 
cooperation. 


Section  IF.  DOL  Cooperative  Agreement 
Requirements  (35  Points) 

The  purpose  of  the  Ending  Chronic 
Homelessness  through  Employment  and 
Housing  Cooperative  Agreements  is  to 
demonstrate  the  employment  potential 
of  persons  who  are  chronically 
homeless,  utilizing  "customized 
employment"  strategies  to  accomplish 
employment  in  non-stereotypical 
integrated  settings.  These  Cooperative 
Agreement  funds  may  not  be  used  to 
support  sub-minimum  wage 
employment.  These  efforts  must  include 
the  involvement  of  many  key  partners, 
including  those  organizations  serving 
people  who  are  chronically  homeless. 

ODEP  will  be  directly  involved  in  the 
awardee's  strategic  plaiming  (including 
the  plan  to  provide  customized 
employment  strategies),  allocation  of 
resources,  release  of  public  information 
materials,  and  analysis  and 
implementation  of  evaluation  findings. 

Within  these  various  activities,  ODEP 
will  provide  the  following:  1.  Expertise 
related  to  the  implementation  of 
customized  employment  strategies;  2. 
Information  on  disability-specific 
practices  and  resources,  as  well  as 
information  and  analysis  to  inform  the 
Administration's  policy  development; 
and  3.  Technical  assistance  on  the 
interrelationship  among  disability 
employment  efforts,  the  workforce 
development  system,  and  organizations 
serving  the  homeless  community 
(Continuum  of  Care). 

In  addition,  this  program  is  subject  to 
the  provisions  of  the  Jobs  for  Veterans 
Act,  Pub.  L.  107-288,  which  provides 
priority  of  service  to  veterans  and 
certain  of  their  spouses  in  all 
Department  of  Labor-funded  job  training 
programs.  Please  note  that,  to  obtain 
priority  of  service,  a  veteran  must  meet 
that  program's  eligibility  requirements. 
Comprehensive  policy  guidance  on 
implementation  of  the  Jobs  for  Veterans 
Act  is  being  developed  and  will  be 
issued  in  the  near  future. 

The  Project  Narrative,  or  Section  III  of 
the  Cooperative  Agreement  application, 
should  provide  complete  information  on 
how  the  applicant  will  address  the 
following  DOL  priorities  for  Fiscal  Year 
2003: 

(1)  Increase  the  availability  of  skill 
training,  employment  opportunities, 
and  career  advancement  for  persons 
who  are  chronically  homeless;  and 

(2)  Develop  comprehensive  One-Stop 
Centers,  which  are  welcoming  and 
valued  providers  of  choice  by  customers 
who  are  chronically  homeless  seeking 
workforce  assistance  by  ensuring 
availability  of  staff  trained  on  homeless 
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A.  Project  Des  gn  and  Project 
Management  (15  Points) 

Under  this  <  ection,  the  applicant  must 
describe  the  p  oject  design  and  its 
management  { Ian.  The  proposed  project 
design  must  ai  Idress  the  proposed 
j„„;™  f„.  .u„  ending  Chronic 

through  Employment  and 
Housing  Coop  jrative  Agreement 
including  its  r  jsponse  to  the 

( lutlined  in  Part  V  (Eligible 
II 1  Required  Partnerships) 


requirements 

Applicants  an 

of  this  Solicitation. 

In  addition,  the  project  design  must 
address  the  m(  vement  of  individuals 
into  integrated  community  employment 
opportunities;  coordination  with  the 
state's  lead  age  ncy  implementing  the 
Olmstead  deci  lion  as  well  as  their 
state's  overall  Dlmstead  plan,  describing 
how  the  projec  t  will  contribute  to  the 
development  of  their  state's  plan  and 
implementatio  i  strategy  related  to 
employment;  and  integration  of 
customized  em  ployment  strategies  with 
the  state'a  employment  programs  and 
services,  inclu(  ing  existing  services 
available  throu  jh  the  One-Stop  Centers, 
the  state  and  k  cal  Workforce 
Investment  Bo<  rds,  and  their  partners. 
Additional  considerations  under  this 
section  are  to: 

(a)  Coordinal  e  efforts  with  existing 
homeless  servii  :es,  veterans 
organizations  and  employment 
programs  for  people  with  disabilities; 

(b)  Develop  customized  employment 
opportunities  i  i  a  variety  of  occupations 
and  industries  )ased  on  the  strengths, 
needs,  and  des  res  of  persons  who  are 
chronically  hoiaeless,  including  self- 
employment  ar  d  entrepreneurship 
where  appropri  ate.  Services  and 


supports  must  be  organized  in  ways  that 
provide  informed  choice  and  promote 
self-determination; 

(c)  Establish  employer  involvement, 
track  and  respond  to  customer  service 
and  satisfaction  for  both  persons  who 
are  chronically  homeless  and 
employers,  and  provide  services, 
including  follow-up  services,  to  ensure 
job  retention  and  career  development; 

(d)  Collaborate  with  community-based 
and  faith-based  and  community 
organizations  in  their  state  in  order  to 
expand  opportunities  for  customized 
employment  for  the  target  population. 
This  includes  facilitating  the  availability 
and  use  of  customized  employment 
strategies  by  such  organizations  as  well 
as  facilitating  the  organizations' 
registration  as  eligible  training  providers 
with  their  local  One-Stop  Career 
Centers; 

(e)  Educate  relevant  stakeholders  and 
systems  personnel  about  changes 
needed  to  increase  customized 
community  employment  outcomes  for 
persons  whg  are  chronically  homeless; 

(f)  Consider  the  usefulness  of 
increasing  the  availability  of  personal 
agents  and  job  development  personnel 
offering  customized  services  through 

'  customer-controlled  approaches  that 
result  in  customized  employment.  One 
possible  area  of  focus  could  include 
demonstrating  the  effectiveness  of 
paying  family  members  and/or  other 
individuals  with  disabilities  to  serve  as 
personal  agents  when  selected  by  the 
individual  with  a  disability  to  assist  in 
negotiating  and  implementing 
employment  plans  and  services; 

(g)  Incorporate  use  of  funds  leveraged 
across  several  systems  available  to 
people  with  disabilities  through 
personal  budgets  and  other  forms  of 
self-directed  accounts. 

Applicants  must  provide  a  detailed 
management  plan  which  identifies  the 
critical  activities,  time  frames,  and 
responsibilities  for  effectively 
implementing  the  project,  including  the 
evaluation  process  for  assuring 
successful  implementation  of 
Cooperative  Agreement  objectives.  The 
management  plan  will  be  evaluated  to 
determine  whether  the  applicant  has 
developed  an  adequate  management 
plan  to  effectively  carry  out  the 
objectives  and  scope  of  the  proposed 
project  on  time  and  within  budget,  to 
describe  the  predicted  outcomes 
resulting  from  activities  funded  under 
this  SGA,  and  to  identify  the  "methods 
of  evaluation"  that  will  be  used  by  the 
applicant  to  determine  success. 

B.  Staff  Capacity  (5  Points) 

The  applicant  must  describe  the 
proposed  staffing  of  the  DOL 


Cooperative  Agreement  project, 
including  the  key  persoimel  and  the   v 
roles  each  will  play  and  the 
responsibilities  each  will  assume.  The 
applicant  must  also  identify  how  it  will 
ensure  that  trained  staff  with  adequate 
knowledge  of  diverse  disabilities, 
knowledge  of/experience  with  diverse 
customized  employment  strategies,  and 
employment-related  experience  for  the 
target  population  will  be  available  to 
manage  and  provide  employment- 
related  services.  The  staffing  plan 
should: 

(a)  Summarize  the  qualifications, 
including  relevant  education,  training, 
and  experience  of  both  key  project 
personnel  and  project  consultants  or 
subcontractors,  including  their 
qualifications,  relevant  training,  and 
experience.  Attach  copies  of  resumes  in 
the  Appendices. 

(b)  Describe  the  experience  in  serving 
persons  who  are  chronically  homeless 
and  in  providing  customized 
employment  services. 

(c)  Describe  the  extent  to  which  the 
time  commitments  of  the  project 
director  and  other  key  project  personnel 
are  appropriate  and  adequate  to  meet 
the  objectives  of  the  proposed  project. 

C.  Evaluation  and  Continuous 
Improvement  Strategies  (10  Points) 

The  proposal  must  demonstrate  how 
the  goals,  objectives,  and  outcomes  to  be 
achieved  by  the  proposed  project  are 
clearly  specified  and  measurable:  the 
extent  to  which  performance  feedback 
and  continuous  improvement  are 
integral  to  the  design  of  the  proposed 
project;  and  the  extent  to  which  the 
applicant  encourages  involvement  of 
people  with  disabilities  and  their 
families,  experts  and  organizations,  and 
other  relevant  stakeholders  in  project 
activities  that  lead  to  stronger 
evaluation  and  continuous 
improvement  strategies.  The  proposal 
will  be  evaluated  on: 

(a)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  and  other 
identified  needs  and  the  quality  of  the 
applicant's  plans  for  recruiting  and 
retaining  the  target  population; 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  provides  clear 
understanding  of,  and  experience  with, 
utilization  of  customized  employment 
strategies  for  increasing  employment, 
choice,  and  earnings  of  persons  who  are 
chronically  homeless; 

(c)  The  extent  to  which  the  proposed 
Ijroject  will  be  coordinated,  including 
demonstrated  support  from  the  state 
governor  or  designated  agency 
implementing  the  Olmstead  decision 
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and  commitment  from  key 
organizations,  employers,  and  agencies; 

(d)  The  extent  to  which  the  design  of 
the  project  will  facilitate  an  increase  in 
the  number  of  faith-based  and 
community  organizations  that  register  as 
eligible  training  providers  or  as 
providers  of  supplemental  apd 
supportive  services  with  their  local 
One-Stop  Center; 

(e)  The  extent  to  which  the 
management  plans  for  project 
implementation  is  likely  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget;  and 

(f)  The  extent  to  which  the  proposed 
project  design  features  innovative 
strategies  to  implement  customized 
employment  and  choice. 

D.  Documenting  and  Reporting  (5 
Points) 

Applicants  should  outline  their 
strategy  for  documenting  and  reporting 
the  activities  undertaken  during  the  life 
of  the  Cooperative  Agreement  for 
ODEP's  future  use  in  working  with  other 
grantees  and  constituencies.  In 
evaluating  this  section  ODEP  considers 
the  following  factors  to  be  of  particular 
importance  and  must  be  addressed: 

(a)  The  extent  to  which  the  project 
will  provide  information  to  other 
programs  about  effective  strategies 
suitable  for  replication  or  testing  in 
other  settings; 

(b)  The  extent  to  which  the  methods 
of  documentation  and  reporting  include 
the  objective  use  of  performance 
measures  that  are  clearly  related  to  the 
intended  outcomes  of  the  project  and 
will  produce  quantitative  and 
qualitative  data;  and 

(c)  The  adequacy  of  mechanisms  for 
ensuring  high-quality  products  and 
services  from  the  proposed  project. 

Section  III — HUD  Grant  Application 
Requirements  (35  Points) 

General:  This  Section  contains 
information  on  the  two  programs  for 
which  you  can  apply.  They  are  the 
Supportive  Housing  and  the  Shelter 
Plus  Care  programs.  The  purpose  of  the 
housing  section  of  this  SGA  and 
application  is  to  provide  specific 
guidance  on  accessing  financial 
resources  for  the  provision  of  housing 
for  chronically  homeless  persons  when 
proposed  as  part  of  homeless  assistance 
projects  in  which  housing  is  directly 
linked  to  needed  employment  services 
funded  through  other  components  of 
this  application  or  through  other 
sources.  Applicants  may  request 
funding  for  only  ONE  of  the  following 
three  types  of  projects — Permanent 
Housing  for  Persons  with  Disabilities, 
Safe  Havens,  or  Shelter  Plus  Care. 


The  Supportive  Housing  Program 
(SHP)  (detailed  in  Section  4.  Part  I] 
promotes  the  development  of  supportive 
housing  and  services  that  help  homeless 
persons  transition  from  homelessness  to 
living  as  independently  as  possible. 
Each  project  submitted  under  SHP  must 
be  classified  as  one  of  the  program 
components  described  below.  For  this 
application  and  SGA,  only  two 
components  of  SHP  are  eligible  for 
funding  and  all  SHP  projects  must  be  for 
a  three  (3)  year  grant  term. 

(1)  Permanent  Housing  for  Persons 
with  Disabilities  (PH)  is  long-term 
housing  for  this  population.  It  is 
community-based  housing  and 
supportive  services  as  described  above, 
designed  to  enable  homeless  persons 
with  disabilities  to  live  as 
independently  as  possible  in  a 
permanent  setting.  Permanent  housing 
can  be  provided  in  one  structure  or 
several  structures  at  one  site  or  in 
multiple  structures  at  scattered  sites.  All 
PH  for  Persons  with  Disabilities  projects 
must  comply  with  the  program  size 
limitations,  as  described  in  Section 
424(c)  of  the  Stewart  B.  McKinney- 
Vento  Homeless  Assistance  Act,  as 
amended. 

(2)  Sdfe  Haven  (SH)  projects  must 
meet  the  following  criteria:  (1)  Have  no 
limit  on  length  of  stay;  (2)  serve  hard- 
to-reach  homeless  persons  who  have 
severe  mental  illness,  are  on  the  streets, 
and  have  been  unable  or  unwilling  to 
participate  in  supportive  services;  (3) 
provide  24-hour  residence  for  an 
unspecified  duration;  (4)  provide 
private  or  semiprivate  accommodations; 
and  (5)  have  overnight  occupancy 
limited  to  25  persons. 

For  many  persons  with  mental  illness 
who  have  been  living  on  the  streets,  the 
transition  to  self-sufficiency  is  best 
made  in  stages,  starting  with  a  small, 
highly  supportive  envirormient  where 
an  individual  can  feel  at  ease,  out  of 
danger,  and  subject  to  no  immediate 
service  demands.  Safe  Havens  do  not 
require  participation  in  services  and 
referrals  as  a  condition  of  occupancy. 
Rather,  it  is  hoped  that  after  a  period  of 
stabilization  in  a  Safe  Haven,  residents 
will  be  more  willing  to  participate  in 
services  and  referrals,  and  will 
eventually  be  ready  to  move  to  more 
traditional  forms  of  housing.  Also,  Safe 
Havens  must  have  a  lease  agreement 
with  each  client. 

The  Shelter  Plus  Care  (S+C)  Program 
[detailed  in  Section  4.  Part  II) 
components  were  created  by  statute  and 
designed  to  give  applicants  flexibility  in 
devising  appropriate  housing  and 
supportive  services  for  homeless 
persons  with  disabilities.  Assisted  units 
may  be  of  any  type  from  group  settings 


to  apartments.  You  may  design  a 
program  that  has  participants  first  living 
in  a  group  setting  with  intensive 
supportive  services,  then  moving  to 
another  setting  but  retaining  the  rental 
assistance  during  the  term  of  the  grant, 
as  long  as  they  stay  within  a  S+C  unit. 
The  components  that  may  be  applied  for 
are:  tenant-based  rental  assistance, 
sponsor-based  rental  assistance  and 
project-based  rental  assistance  without 
rehabilitation.  For  this  SGA,  all  Shelter 
Plus  Care  projects  will  be  for  a  five  (5) 
year  grant  term. 

A.  Match 

Applicants  must  match  Supportive 
Housing  Program  funds  provided  for 
acquisition  and  minor  rehabilitation 
(new  construction,  major  rehabilitation, 
and  supportive  services  are  not  eligible 
activities  under  this  SGA)  with  an  equal 
amount  of  funds  from  other  sources.  For 
operating  costs,  since  by  law  SHP  can 
pay  no  more  than  75  percent  of  the  total 
operating  budget  for  supportive 
housing,  applicants  must  provide  at 
least  25  percent  of  the  total  annual 
operating  costs.  The  cash  source  may  be 
the  applicant,  the  Federal  Government, 
state  and  local  governments,  or  private 
resources.  In-kind  contributions  are  not 
eligible  as  a  match  under  SHP. 

Applicants  must  match  rental 
assistance  provided  through  the  Shelter 
Plus  Care  Program  on  a  dollar  for  dollar  , 
basis  with  supportive  services. 

B.  Statutory  and  Regulatory 
Requirements 

An  applicant  selected  for  funding  as 
a  result  of  the  competition  will  be 
required  to  coordinate  and  integrate  the 
homeless  project  with  other  mainstream 
health,  social  services,  and  employment 
programs  for  which  homeless 
populations  may  be  eligible,  including 
Medicaid,  State  Children's  Health 
Insm-ance  Program,  Temporary 
Assistance  for  Needy  Families,  Food 
Stamps,  and  services  funded  through 
the  Mental  Health  Block  Grant  and 
Substance  Abuse  Block  Grant, 
Workforce  Investment  Act,  Welfare-to- 
Work  grant  program,  SSI,  SSDI,  and 
Healthcare  for  Homeless  Veterans 
Program.  In  addition,  as  a  condition  for 
award,  any  governmental  entity  serving 
as  an  applicant  must  agree  to  develop 
and  implement,  to  the  maximum  extent 
practicable  and  where  appropriate, 
policies  and  protocols  for  the  discharge 
of  persons  from  publicly  funded 
institutions  or  systems  of  care  (such  as 
health  care  facilities,  foster  care  or  other 
youth  facilities,  or  correction  programs 
and  institutions)  in  order  to  prevent 
such  discharge  from  immediately 
resulting  in  homelessness  for  such 
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C.  Special  Pi  jvisions  Applicable  to  This 
Notice 

(a)  Only  n(  w  SHP  and  S+C  projects, 
including  ex  )ansions  of  HUD- funded 
existing  proji  cts,  will  be  funded. 

(b)  Any  pn  iject  submitted  under  this 
SGA  must  be  coordinated  with  the 
Continuum  a  f  Care  plan  for  its  region 
and  must  sul  mit  a  certification  of 
consistency  \  nth  the  applicable 
Continuum  o  "  Care  plan. 

(c)  Only  th  (  following  components  of 
the  SHP  will  je  funded  under  this  SGA: 
Permanent  H  musing  and  Safe  Havens. 

(d)  Only  teiant-,  sponsor-,  and 
project-based  without  rehabilitation 
components  ( if  S+C  projects  will  be 
funded. 

(e)  The  tent  of  all  proposed  SHP 
projects  must  be  three  (3)  years.  The 
term  of  all  pr  )posed  S+C  projects  must 
be  five  (5)  ye<  js. 

(0  New  cor  struction  and  substantial 
rehabilitation  activities  will  not  be 
eligible  SHP  i  ictivities  under  this  notice. 
Minor  rehabi  itation  activities,  such  as 
those  requirei  i  to  remove  lead-based 
paint  or  conf(  rm  a  unit  to  ADA 
standards,  art  eligible.  All  other 
activities  elig  ble  under  the  SHP 
program  are  e  ligible  for  purposes  of  this 
SGA. 

(g)  Applicahts  are  asked  to  use 
approaches  ii  at  can  rapidly  move 
chronically  hi  )meless  persons  into 
housing  with  necessary  supportive 
services. 
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-Specific  Requirements 

licant  for  Supportive 
am  funding  is  a  state  or 
local  government  that 
more  nonprofit 
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costs  associated  with  the  administration 
of  rental  assistance  are  eligible,  but  are 
capped  at  eight  (8)  percent  of  the  total 
grant  award). 

E.  Timeliness  Standards 

As  an  applicant,  you  are  expected  to 
initiate  your  approved  projects 
promptly  in  accordance  with  the 
instructions  of  this  announcement.  In 
addition,  if  you  fail  to  satisfy  the 
following  timeliness  standards  being 
established  specifically  for  funding 
awarded  under  this  collaborative  SGA, 
the  awarded  funding  may  be  withdrawn 
in  whole  or  in  part: 

1.  Supportive  Housing  Program 

(a)  Your  award  may  be  withdrawn  if 
you  do  not  demonstrate  site  control 
within  three  (3)  months  of  the  date  of 
your  grant  award  letter. 

[b)  Your  award  may  be  terminated  if 
the  following  additional  timeliness 
standards  are  not  met: 

•  You  must  complete  any  minor 
rehabilitation  activities  permitted  under 
the  terms  of  your  SHP  award  within 
nine  (9)  months  of  the  date  of  the  grant 
award  letter. 

•  You  must  begin  all  activities  that 
may  procfeed  independent  of  minor 
rehabilitation  activities  within  six  (6) 
months  of  the  date  of  the  grant  award 
letter. 

2.  Shelter  Plus  Care  Program 
Components 

Your  award  may  be  terminated  if  you 
do  not  meet  the  following  timeliness 
standard: 

•  For  Tenant-Based  Rental 
Assistance,  for  Sponsor-Based  Rental 
Assistance,  and  for  Project-Based 
without  Rehabilitation  Rental 
Assistance,  you  must  begin  providing 
the  rental  assistance  to  at  least  a 
majority  of  the  awarded  units  within  six 
(6)  months  of  the  date  of  the  grant  award 
letter. 

F.  Action  on  Selected  Applications 

Selected  applicants,  including  those 
conditionally  selected,  will  be  notified 
in  writing.  As  necessary,  conditionally 
selected  applicants  will  subsequently  be 
requested  to  submit  additional  project 
information,  which  may  include 
documentation  to  show  the  project  is 
financially  feasible;  documejU^ion  of 
firm  commitments  for  cash  match; 
documentation  showing  site  control; 
information  necessary  for  the 
performance  of  an  environmental 
review,  where  applicable;  and  such 
other  documentation  as  specified  in 
writing  to  the  applicant  that  confirms  or 
clarifies  information  provided  in  the 
application.  Gfenditionally  selected 


applicants  will  be  notified  of  the 
deadline  for  submission  of  such 
information.  If  a  conditionally  selected 
applicant  is  unable  to  meet  any 
conditions  for  fund  award  within  the 
specified  time  frame,  those  funds  may 
be  withdrawn  and  instead  used  to  select 
the  next  highest  ranked  application(s) 
from  the  competition  for  which  there 
are  sufficient  funds  available.* 

G.  Required  Materials 

The  application  provides  the 
application  materials,  including  the 
HUD-424  and  certifications  that  must 
be  used  in  applying  for  homeless 
assistance  under  this  notice.  In  addition 
to  the  required  narratives,  the  items  that 
you  must  submit  as  part  of  the 
application  for  funding  are  the 
following: 

(a)  HUD-424 

(b)  Applicant  Certification 

(c)  Consolidated  Plan  Certification 

(d)  Certification  of  Consistency  with  the 
Continuum  of  Care 

(e)  Special  Projects  Certifications- 
Discharge  Policy  and  Mainstream 
Programs 

(f)  Disclosure  of  Lobbying  Activities 
(only  complete  this  form  if  applicant 
organization  engages  in  lobbying 
activities) 

(g)  Applicant  /Recipient  Disclosure/ 
Update  Report 

H.  Certification  Requirements 

The  application  also  contains 
certifications  that  the  applicant  will 
comply  with  fair  housing  and  civil 
rights  requirements  and  other  federal 
requirements,  and  (where  applicable) 
that  the  proposed  activities  eue 
consistent  with  the  HUD-approved 
Consolidated  Plan  of  the  applicable 
state  or  unit  of  general  local 
government,  including  the  Analysis  of 
Impediments  to  Fair  Housing  Choice 
and  the  Action  Plan  to  address  these 
impediments.  Projects  funded  under 
this  SGA  will  also  coordinate  with  the 
regional  Continuum  of  Care  process  and 
will  provide  a  certification  of 
consistency  with  the  applicable 
Continuum  of  Care  plan,  if  any.  Projects 
funded  under  this  SGA  shall  operate  in 
a  fashion  that  does  not  deprive  any 
individual  of  any  right  protected  by  the 
Fair  Housing  Act  (42  U.S.C.  3601-19), 
Section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794),  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12101  et  seq.).  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d), 
Section  109  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301)  or  the  Age 
Discrimination  Act  of  1974  (42  U.S.C. 
6101). 
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I.  Corrections  to  Deficient  Applications 

After  the  application  due  date,  HUD 
may  not,  consistent  with  its  regulations 
in  24  CFR  part  4,  subpart  B,  consider 
any  unsolicited  information  you,  the 
applicant,  may  want  to  provide.  HUD 
may  contact  you  to  clarify  an  item  in 
your  application  or  to  correct  technical 
deficiencies.  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  rating  factors.  In  order 
not  to  imreasonably  exclude 
applications  from  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failiu«  to 
submit  an  application  that  conf&ins  an 
original  signature  by  an  authorized 
official.  In  each  case,  HUD  will  notify 
you  in  writing  by  describing  the 
clarification  or  technical  deficiency. 
HUD  will  notify  applicants  by  facsimile 
or  by  USPS,  return  receipt  requested. 
Clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  HUD  must  be 
submitted  within  14  calendar  days  of 
the  date  of  receipt  of  the  HUD 
notification.  (If  the  due  date  falls  on  a 
Saturday,  Sunday,  or  federal  holiday, 
your  correction  must  be  received  by 
HUD  on  the  next  day  that  is  not  a 
Saturday,  Sunday  or  federal  holiday.)  If 
the  deficiency  is  not  corrected  within 
this  time  period,  HUD  will  reject  the 
application  as  incomplete,  and  it  will 
not  be  considered  for  funding. 

J.  Environmental  Requirements 

All  assistance  is  subject  to  the 
National  Environmental  Policy  Act  and 
applicable  related  Federal 
environmental  authorities.  Section  208 
of  Public  Law  106-377  (114  Stat.  1441. 
approved  October  27,  2000)  amended 
Section  443  of  the  Stewart  B,  McKiimey- 
Vento  Homeless  Assistance  Act  to 
provide  that  for  purposes  of 
enviroiunental  review,  projects  shall  be 
treated  as  assistance  for  special  projects 
that  are  subject  to  Section  305(c)  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994,  and 
shall  be  subject  to  HUD's  regulations 
implementing  that  section.  The  effect  of 
this  provision  is  that  environmental 
reviews  for  project  activities  are  to  be 
completed  by  responsible  entities  (states 
or  units  of  general  local  government)  in 
accordance  with  24  CFR  Part  58, 
whether  or  not  the  applicant  is  itself  a 
state  or  a  unit  of  general  local 
govenunent.  Applicants  (such  as  PHAs 


or  nonprofit  organizations)  that  are  not 
states  or  units  of  general  local 
government  must  request  the  unit  of 
general  local  govenunent  to  perform  the 
enviroiunental  review.  This  statutory 
provision  supersedes  those  portions  of 
24  CFR  582.230  and  583.230  that 
provide  for  automatic  HUD 
environmental  review  in  the  case  of 
applications  from  such  entities.  With 
this  exception,  conditional  selection  of 
projects  is  subject  to  the  environmental 
review  requirements  of  24  CFR  582.230 
and  583.230  as  applicable.  Recipients 
may  not  commit  or  expend  any 
assistance  or  nonfederal  funds  on 
project  activities  (other  than  those  listed 
in  24  CFR  58.22(c),  58.34  or  58.35(b)) 
until  HUD  has  approved  a  Request  for 
Release  of  Funds  and  environmental 
certification  from  the  responsible  entity. 
The  expenditure  or  commitment  of 
assistance  or  nonfederal  funds  for  such 
activities  prior  to  this  HUD  approval 
may  result  in  the  denial  of  assistance  for 
the  project  under  consideration. 

K.  Local  Resident  Employment 

To  the  extent  that  any  housing 
assistance  funded  through  this 
collaborative  SGA  is  used  for  housing 
rehabilitation  (including  reduction  and 
abatement  of  lead-based  paint  hazards, 
but  excluding  routine  maintenance, 
repair,  and  replacement),  it  is  subject  to 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  and  the 
implementing  regvdations  at  24  CFR  part 
135.  Section  3,  as  amended,  requires 
that  economic  opportunities  generated 
by  certain  financial  assistance  for 
housing  and  community  development 
programs  shall,  to  the  greatest  extent 
feasible,  be  given  to  low-  and  very  low- 
income  persons,  particularly  those  who 
are  recipients  of  government  assistance 
for  housing,  and  to  businesses  that 
provide  economic  opportunities  for 
these  persons. 

L.  Relocation 

The  SHP  and  S+C  programs  are 
subject  to  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  (URA).  These 
requirements  are  explained  in  HUD 
Handbook  1378,  Tenant  Assistance. 
Relocation  and  Real  Property 
Acquisition.  Any  person  or  family  that 
moves,  even  temporarily,  as  a  direct 
result  of  acquisition,  rehabilitation,  or 
demolition  for  a  project  that  is  assisted 
through  one  of  these  programs  (whether 
or  not  HUD  funded  the  acquisition, 
rehabilitation,  or  demolition)  is  entitled 
to  relocation  assistance.  Displacement 
that  results  firom  leasing  a  luiit  in  a 
structure  may  also  trigger  relocation 


requirements.  Relocation  assistance  can 
be  expensive.  To  avoid  unnecessary 
costs,  it  is  important  to  provide 
occupants  with  timely  information 
notices,  including  a  general  information 
notice  to  be  sent  at  the  time  the 
application  is  submitted  to  HUD.  HUD 
Handbook  1378  contains  guide  form 
information  notices.  The  HUD  field 
office  can  provide  a  copy  of  the 
~  handbook  and  copies  of  appropriate 
information  booklets  to  be  provided  to 
occupants.  Accordingly,  if  the  site  is 
occupied,  the  applicant  should  contact 
the  HUD  field  office  in  the  planning 
stage  to  obtain  advice,  including  help  in 
estimating  the  cost  of  required 
relocation  assistance. 

M.  Compliance  With  Fair  Housing  and 
Civil  Rights  Laws 

As  threshold  items  in  this  SGA: 

(a)  All  applicants  and  their  sub- 
recipients  must  comply  with  all  Fair 
Housing  and  Civil  Rights  laws,' statutes, 
regulations,  and  Executive  Orders  as 
enumerated  in  24  CFR  5.105(a). 

(b)  If  you,  the  appliceuit: 

(i)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act 
alleging  ongoing  discrimination; 

(ii)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  on-going  pattern  or 
practice  of  discrimination;  or, 

(iii)  Have  received^a  letter  of  non- 
compliance findings,  identifying  on- 
going or  systemic  noncompliance,  under 
Title  VI  of  the  Civil  Rights  Act,  Section 
504  of  the  Rehabilitation  Act,  or  section 
109  of  the  Housing  and  Community 
Development  Act,  and  if  the  charge," 
lawsuit,  or  letter  of  findings  has  not 
been  resolved  to  HUD's  satisfaction 
before  the  application  deadline  stated  in 
this  NOFA,  you  may  not  apply  for 
assistance  under  this  NOFA.  HUD  will 
not  rate  and  rank  your  application. 

HUD's  decision  regaroing  whether  a 
charge,  lawsuit,  or  a  letter  of  findings 
has  been  satisfactorily  resolved  will  be 
based  upon  whether  appropriate  actions 
have  been  taken  to  address  allegations 
of  on-going  discrimination  in  the 
policies  or  practices  involved  in  the 
charge,  lawsuit,  or  letter  of  findings. 
Examples  of  actions  that  may  be  taken 
prior  to  the  application  deadline  to 
resolve  the  charge,  lawsuit,  or  letter  of 
findings,  include  but  are  not  limited  to: 

(a)  A  voluntary  compliance  agreement 
signed  by  all  parties  in  response  to  the 
letter  of  findings; 

(b)  A  HUD-approved  conciliation 
agreement  signed  by  all  parties; 

(c)  A  consent  order  or  consent  decree; 
or 

(d)  A  judicial  ruling  or  a  HUD 
Administrative  Law  Judge's  decision 
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P.  Pre-Award  ^ccoimting  System 
Surveys 

HUD  may  ai  range  for  a  pre-award 
survey  of  the  a  pplicant's  financial 
management  s  ^stem  in  cases  where  the 
recommendedlapplicant  has  no  prior 
federal  support,  the  program  area  has 
reason  to  question  whether  the 
applicant's  financial  management 
system  meets  federal  financial 
management  standards,  or  the  applicant 
is  considered  i  high  risk  based  upon 
past  performai  ce  or  financial 
management  fi  ndings.  HUD  will  not 
make  an  aware  to  any  applicant  who 
does  not  have  1 1  financial  management 
system  that  m^ts  federal  standards. 


Q.  Participation  in  HUD-Sponsored 
Program  Evaluation 

As  a  condition  of  the  receipt  of 
financial  assistance  under  this  SGA  all 
successful  applicants  will  be  required  to 
cooperate  with  all  HUD  staff  or 
contractors  performing  HUD-fund«d 
research  and  evaluation  studies. 

R.  HUD  Reform  Act 

(A)  Section  102  of  the  HUD  Reform 
Act,  Documentation  and  Public  Access 
Requirements.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  (HUD  Reform  Act)  and  the 
regulations  codified  in  24  CFR  part  4, 
subpart  A,  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992,  HUD  published  a 
notice  that  also  provides  information  on 
the  implementation  of  Section  102  (57 
FR  1942).  The  documentation,  public 
access,  and  disclosure  requirements  of 
Section  102  apply  to  assistance  awarded 
under  this  SGA  as  follows: 

(1)  Documentation,  public  access,  and 
disclosure  requirements.  HUD  will 
ensure  that  documentation  and  other 
information  regarding  each  application 
submitted  pursuant  to  this  SGA  are 
sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  (24 
CFR  part  15). 

(2)  HUD  Form  2880.  HUD  will  also 
mcike  available'to  the  public  for  five 
years  all  applicant  disclosure  reports 
(HUD  Form  2880)  submitted  in 
connection  with  this  SGA.  Update 
reports  (also  reported  on  HUD  Form 
2880)  will  be  made  available  along  with 
the  applicant  disclosure  reports,  but  in 
no  case  for  a  period  of  less  than  three 
years.  All  reports,  both  applicant 
disclosmes  and  updates,  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  (24  CFR  part  5). 

(3)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
part  4  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  Section  102(a] 
of  the  HUD  Reform  Act;  and/or 


(ii)  Assistance  provided  through 
grants  or  Cooperative  Agreements  on  a 
discretionary  (non-formula,  non- 
demand)  basis,  but  that  is  not  provided 
on  the  basis  of  a  competition. 

(4)  Debriefing.  Beginning  30  days  after 
the  awards  for  assistance  are  publicly 
announced  and  for  at  least  120  days 
after  awards  for  assistance  are  publicly 
announced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting 
one  on  their  application.  All  debriefing 
requests  must  be  made  in  writing  or  by 
email  by  the  authorized  official  whose 
signature  appears  on  the  HUD-424  or 
his  or  her  successor  in  office,  and 
submitted  to  the  person  or  organization 
identified  as  the  Contact  under  the 
section  entitled  "Further  Information 
and  Technical  Assistance."  Information 
provided  during  a  debriefing  will 
include,  at  a  minimum,  the  final  score 
you  received  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 

(B)  Section  103  of  the  HUD  Reform 
Act.  HUD's  regulations  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a). 
codified  in  24  CFR  part  4,  subpart  B, 
section  4.26(2)(c)  et.  seq.  and  4.28  apply 
to  this  funding  competition.  The 
regulations  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  202- 
708-3815.  (This  is  not  a  toll-fi-ee 
number.)  HUD  employees  who  have 
specific  program  questions  should 
contact  the  appropriate  field  office 
counsel  or  Headquarters  coimsel  for  the 
program  to  which  the  question  pertains. 

S.  Enviroimiental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the  HUD 
regulations  at  24  CFR  part  50  that 
implement  Section  102(2)(C)  of  the 
National  Enviroimiental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
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public  inspection  during  regular 
business  hours  in  the  Office  of  the 
General  Counsel,  Regulations  Division, 
Room  10276,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410-0500. 

T.  Glossary  of  Terms  for  the  HUD 
Application 

Applicant.  An  applicant  is  an  entity 
that  applies  to  HUD  for  funds.  In  order 
to  be  an  applicant,  you  must  submit  an 
HUD  424.  If  selected  for  funding,  the 
applicant  becomes  the  grantee  and  is 
responsible  for  the  overall  management 
of  the  grant,  including  drawing  grant 
funds  and  distributing  them  to  project 
sponsors.  The  applicant  may  also  be  a 
project  sponsor. 

Applicant  Certification.  The  form, 
required  by  law,  in  which  an  applicant 
certifies  that  it  will  adhere  to  certain 
statutory  requirements,  such  as  the  Civil 
Rights  Act  of  1964. 

Consolidated  Plan.  A  long-term 
housing  and  community  development 
plan  developed  by  State  and  local 
governments  and  approved  by  HUD. 
The  Consolidated  Plan  contains 
information  on  homeless  populations. 
The  plan  also  contains  both  narratives 
and  maps,  the  latter  developed  by 
localities  using  software  provided  by 
HUD. 

Consolidated  Plan  Certification.  The 
form,  required  by  law,  in  which  a  state 
or  local  official  certifies  that  the 
proposed  activities  or  projects  are 
consistent  with  the  jurisdiction's 
Consolidated  Plan  and,  if  the  applicant 
is  a  State  or  unit  of  local  government, 
that  the  jurisdiction  is  following  its 
Consolidated  Plan. 

Homeless  Person.  A  person  sleeping 
in  a  place  not  meant  for  human 
habitation  or  in  an  emergency  shelter. 


The  programs  covered  by  this 
application  are  not  for  populations  who 
are  at  risk  of  becoming  homeless. 

Private  Nonprofit  Status  (includes 
faith-based  and  community-based 
organizations).  Private  nonprofit  status 
is  documented  by  submitting  either:  (a) 
A  copy  of  the  Internal  Revenue  Service 
(IRS)  ruling  providing  tax-exempt  status 
under  Section  501(c)(3)  of  the  IRS  Code; 
(b)  documentation  showing  that  the 
appliccmt  is  a  certified  United  Way 
agency;  or  (c)  a  certification  from  a 
designated  official  of  the  organization 
that  no  part  of  the  net  earnings  of  the 
organization  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual;  that  the  organization  has  a 
voluntary  board;  that  the  organization 
practices  nondiscrimination  in  the 
provision  of  assistance;  and  that  the 
organization  has  a  functioning 
accounting  system  that  provides  for 
each  of  the  following  (mention  each  in 
the  certification): 

(a)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally  sponsored  project. 

(b)  Records  that  identifj'  aaequately 
the  source  and  application  of  funds-for 
federally  sponsored  activities. 

(c)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets. 

(d)  Comparison  of  outlays  with  budget 
amounts. 

(e)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  ft-om  the  U.S. 
Treasury  and  the  use  of  the  funds  for 
program  purposes. 

(i)  Written  procedures  for  determining 
the  reasonableness,  allocability  and 
allowability  of  costs. 

(g)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  source  documentation. 


Public  Non-profit  Status.  Public 
nonprofit  status  is  documented  for 
community  mental  health  centers  by 
including  a  letter  or  other  document 
from  an  authorized  official  stating  that 
the  organization  is  a  public  nonprofit 
organization. 

Project  Sponsor.  The  primary 
organization  responsible  for  carrying  out 
the  proposed  project  activities.  A  project 
sponsor  does  not  submit  an  HUD  424. 
unless  it  is  also  the  applicant. 

HUD  424.  The  information  sheet 
required  to  be  submitted  by  applicants 
requesting  Federal  Assistance. 

Section  III.  HUD  Grant  Application 
Requirements 

Part  A.  Supportive  Housing  Program 
(SHPj  Application 

General  Information 

Eligible  and  Ineligible  Activities  and 
Limitations.  There  are  five  activities  that 
can  be  funded  under  SHP  under  this 
SGA  and  application  for  chronic 
homelessness.  They  are:  acquisition, 
minor  rehabilitation,  leasing,  operating 
costs,  and  administrative  costs.  Specific 
activities  that  are  not  eligible  under  the 
program  components  include: 

(a)  Support  for  permanent  housing  for 
non-disabled  persons. 

(b)  Rehabilitation  of  a  structure 
owned  by  a  primarily  religious 
organization,  except  in  accordance  with 
the  requirements  of  24  CFR 
583.150(b)(2). 

(c)  Rehabilitation  of  a  structure  prior 
to  an  executed  grant  agreement  with 
HUD.  Acquisition  and  rehabilitation 
that  exceeds  statutory  funding 
limitations.  (See  section  I  of  this  Section 
for  the  specific  limits.) 

(d)  Homeless  prevention  activities. 


HUD  Eligible  Applicants  and  Activities  Chart 


Elements 
Authorizing  Legislation  

Implementing  Regulations 

Eligible  Applicant(s) 


Supportive  housing 


Shelter  plus  care 


Eligible  Components 

Eligible  Activities  ^  ... 
Eligible  Populations  . 


Subtitle  C  of  Title  IV  of  the  McKinney-Vento  Home- 
less Assistance  Act. 

24  CFR  part  583 .• 

•  States 

•  Units  of  general  local  govemment 

•  Special   purpose   units  of  govemment  such   as 
Public  housing  agencies  (PHAs) 

•  Private  non-profit  organizations 

•  CMHCs  that  are  public  non-profit  organizations 

•  Pennanent  Housing  for  Persons  with  Disabilities 

•  Safe  havens 


Rehabilitation 

Leasing 

Operating  Costs 

Chronically  Homeless  Persons 


Subtitle  F  of  Title  IV  of  the  f^cKin- 
ney-Vento  Homeless  Assistance 
Act. 

24  CFR  part  582. 

•  States 

•  Units  of  general  local  govern- 
ment 

•  PHAs 


Tenant-based 
Sponsor-based 

Project-based   without  Rehabili- 
tation 
Rental  assistance 


•  Chronically  Homeless  Persons 
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HUD  Eligible  Applicants  and  Activities  Chart— Continued 


Elements 


Term  of  Assista  ice 


Supportive  housrng 


3  years 


Shelter  plus  care 


5  years. 


'  Homeless  pifevention  activities  are  statutorily  ineligible  under  these  programs.  Persons  at  risk  of  homelessness  are  statutorily  ineligible  for  as- 
sistance under  t  lese  programs. 


Section  III.  HI  JD  Grant  Application 
Requirements 

Part  A.  Suppo  rtive  Housing  Program 
(SHP)  Applicc  tion 

1.  Project  Nariative 


The  Project 


Narrative  is  a  description 


of  your  propoi  ed  project.  Please 


respond  to  the 
according  to  t 


items  in  this  section 
e  SHP  program  you 


propose  to  car  y  out,  using  the 
numbering  be  ow. 

Project  sumi  nary.  Please  prov'ide  the 
following: 

(a)  Applicar  t  and  sponsor  names? 

(b)  Program  :omponent. 

(c)  Total  SH  '  request. 

(d)  Activitie  >  for  which  you  are 
requesting  fun  is. 

(e)  The  type  of  housing  [e.g., 
apartments)  proposed. 

(f)  The  popu  lation(s)  to  be  served, 
(c)  Chrortica  ly  homeless  population 

to  be  served.  B  riefly  describe  the 
following: 

(a)  Their  chc  racteristics  and  need  for 
housing  and  supportive  services. 

(b)  Where  thsy  will  come  from  (e.g., 
streets  and  em  srgency  shelters) 

(c)  The  outre  ach  plan  to  bring  them 
into  the  projec  . 

Project  (Housii  ig)  Quality 

Up  to  12  poi  its  will  be  awarded  based 
on  the  extent  t  >  which  your  application 
demonstrates  1  ow  the  housing  is 
appropriate  to  the  needs  of  the  persons 


to  be  served  and  the  innovative  quality 
of  the  project. 

(a)  Describe  how  the  TYPE  [e.g. 
apartments)  and  SCALE  (e.g.  number  of 
units,  number  of  persons  per  unit)  of  the 
proposed  housing  will  fit  the  needs  of 
the  participants. 

(b)  Describe  how  the  basic 
COMMUNITY  AMENITIES  (e.g.  medical 
facilities,  grocery  store,  recreation 
facilities,  schools,  etc.)  will  readily  be 
accessible  to  your  clients. 

(c)  Describe  how  the  housing  will  be 
ACCESSIBLE  to  persons  with 
disabilities  in  accordance  with 
applicable  laws. 

fd)  Describe  how  services  and 
treatment  will  be  LINKED  to  permanent 
housing  so  that  the  target  population 
will  be  sustained  in  that  housing. 

(e)  For  the  permanent  housing  for 
persons  with  disabilities  component 
where  more  than  16  persons  will  reside 
in  a  structure:  Describe  what  local 
market  conditions  necessitate  the 
development  of  a  project  of  this  size  and 
how  the  housing  will  be  integrated  into 
the  neighborhood. 

Applicant  Capacity 

Up  to  12  points  will  be  awarded  based 
on  the  experience  and  performance  of 
the  applicant/sponsor  involved  in 
carrying  out  the  project. 

(a)  Describe  the  project  applicant's/ 
sponsor's  experience  specifically  in 
providing  housing  for  the  chronically 
homeless. 


(b)  Describe  the  applicant's/sponsor's 
past  experiences  working  with  other 
community  partners  on  the  employment 
and  training  needs  of  homeless 
individuals. 

(c)  Describe  the  project  applicant's/ 
sponsor's  performance  in  administering 
housing  activities,  especially  in  serving 
the  population  to  be  assisted  by  this 
project. 

Timeliness 

Up  to  11  points  will  be  awarded  based 
on  the  demonstrated  ability  of  the 
applicant  and  project  sponsor  to  execute 
the  program  in  a  timely  manner. 

(a)  Describe  the  applicant's  and 
project  sponsor's  ability  to  achieve  rapid 
project  start-up  based  on  site  control, 
permitting,  minor  rehabilitation,  and 
rehab  and  occupancy  schedides. 

(b)  Describe  the  applicant's  and 
project  sponsor's  ability  to  outreach  to 
the  target  population  and  swiftly  bring 
them  into  the  program  and  occupy  all 
units  committed  in  the  application. 

Section  IIL  HUD  Grant  Application 
Requirements 

Part  A.  Supportive  Housing  Program 
(SHP)  Application 

2.  Project  Information  (please  tvpe  or 
print) 

(To  be  completed  by  applicants 
requesting  SHP  funding.) 
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Project  Name: 

•; 

Project  Address  (street,  city,  state,  &  zip): 

• 

Project  Sponsor's  Name: 

Proj      Congressional 

•  ■                                               " 

District(s): 

Sponsor's  Address  (street,  city,  sute,  &  zip): 

• 

- 

Authorized  RepresenUtive  of  Project  Sponsor  (name,  title,  phone  number,  &  fax): 

- 

• 

' 

65  Forni  HUD-40076-modified 
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Section  III.  HUD  Grant  Application 
Requirements 

Part  A.  Supportive  Housing  Program 
(SHP)  Application 

3.  Program  Component/Types 

Please  check  the  box  that  best 
classifies  the  project  for  which  you  are 
requesting  funding.  Check  only  one  box. 
The  components/types  are: 

n  Permanent  Housing  for  Persons 
with  Disabilities 

n  Safe  Havens 

Section  III.  HUD  Grant  Application 
Requirements 

Part  A.  Supportive  Housing  Program 
(SHP)  Application 

4.  Existing  Facilities  and/ or  Activities 
Serving  Homeless  Persons  (To  be 
completed  for  new  projects) 

Will  your  proposed  project  use  an 
existing  homeless  facility  or  incorporate 
activities  that  you  are  currently 
providing? 

D  Yes  (Check  one  or  more  of  the 
activities  below  that  describe  your 


proposed  project,  and  proceed  to 
section  E.) 
D  No  (Skip  to  section  E.) 
Facilities  that  you  are  currently 
operating  and  activities  you  are 
currently  imdertaking  to  serve  homeless 
persons  may  only  receive  funding  for 
the  three  purposes  listed  below.  SHP 
funds  cannot  be  used  to  fund  ongoing 
activities.  My  project  will: 
D  Increase  the  number  of  homeless 

persons  served. 
D  Bring  existing  facilities  up  to  a 
level  that  meets  State  and  local 
government  health  and  safety 
standards.  If  this  box  is  checked, 
you  must  describe  what  standards 
the  facility  is  not  meeting,  and  why 
it  does  not  meet  the  standards  you 
described. 

Section  ni.  HUD  Grant  Application 
Requirements 

Part  A.  Supportive  Housing  Program 
(SHP)  Application 

5.  Number  of  Beds  and  Participants 
This  is  composed  of  two  chcirts: 


Chart  1  is  for  recording  the  number  of 
beds/bedrooms  in  the  project. 

Chart  2  is  for  recording  the  nimiber  of 
participants  to  be  served. 

Complete  Chart  1  and  Chart  2  based 
on  the  following  instructions: 

1.  In  the  first  column,  please  enter  the 
requested  information  for  all  items  at  a 
point  in  time  (a  given  night).  You 
should  only  fill  out  this  column  if  you 
checked  "Yes"  in  section  D.  If  you 
checked  "No"  in  section  D  enter  "N/A" 
in  this  coluihii. 

2.  In  the  sewnd  column,  enter  the 
new  numbei^f  beds  and  persons  served 
at  a  point  in  time  if  this  project  is 
funded. 

3.  In  the  third  column,  enter  the 
projected  level  (columns  1  and  2  added 
together)  that  your  project  will  attain  at 
a  point  in  time. 

4.  In  the  fourth  column,  enter  the 
number  of  persons  to  be  served  over  the 
grant  term. 


/ 
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Chart  1:  Beds 


Numt  er  of  Bedrooms 


Number  of  beds 


Chart 2:  Participants 


Partic 


Numbjer  of  families  with 
children 


Beds 


Current  Level 
(if  applicable) 


New  Effort 

or  Change 

in  Effort 


Projected 
Level 
(col.1+col.  2) 


No.  Projected  To  Be 

Served  Over  the 

Grant  Temri 


:£. 


pants 


Current 
Level  (if 
applicable) 


Of  peitsons  in  families  with 
childrdn 
a.  number  of  disabled 


b.  niumber  of  other 
adults 


c.  number  of  children 


Of  single  individuals  not  in 
families 


a.  n  jmber  of  disabled 
indivduals 


New 

Effort  or 

change  in 

Effort 


b.  njmber  of  other 
individuals 


Projected 
Level 
(col.l+col.  2) 


No.  Projected  to  b( 

served  over  the 

Grant  Tenn 


Note  that,  \f your  project  is  funded,  you  will  be  held  responsible  for  achieving  the  numbers  you 
enter  in  Section  E. 

67-A  Form  HUD-40076-modified 
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Section  III. 
Requirements 

Part  A.  Suppoil 
(SHP)  Applicaii 

6.  Operations  I  udget 


HL  D  Grant  Application 


Complete  th( 
page  for  your  npw 


ive  Housing  Program 
on 


Chart  on  the  following 
project's  total 


operations  budget.  In  the  first  colijmn, 
the  operating  cost  activity  is  given.  You 
must  enter  the  quantity  (if  applicable) 
for  each  operating  item  that  will  be  paid 
for  using  SHP  funds.  Add  any  other 
eligible  operating  costs  not  listed  on  the 
chart  that  will  be  paid  for  using  SHP 
funding.  For  staff  positions,  please 
include  the  job  title,  salary,  percent  of 


time  allocated  for  the  position,  and 
fringe  benefits.  Please  ensure  that  the 
total  SHP  dollars  requested  match  the 
amount  you  entered  in  the  "SHP  Total 
Request"  column  on  Line  5,  Operations, 
in  your  Project  Budget  in  Section  I. 

In  the  second  coliunn,  enter  the 
amount  of  SHP  funding  requested  for 
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each  eligible  operating  cost  that  will  be 
needed  in  your  project. 

Operating  costs  are  those  costs 
associated  with  the  day-to-day  operation 
of  supportive  housing.  Operating  costs 
support  the  function  and  the  operation 
of  the  housing  project.  Examples  of  SHP 
eligible  operating  costs  include  utilities, 
maintenance,  secuirity  and  salaries  of 
staff  not  delivering  services,  such  as  the 
project  manager  or  executive  director, 
and  indirect  operating  costs  that  meet 
the  standards  of  0MB  Circulars  A-87 
and  A-122. 

If  requesting  SHP  operating  funds, 
only  the  portion  of  the  costs  directly 
related  to  the  operation  of  the  housing 
project  is  eligible.  For  example,  if  a 
project  sponsor's  executive  director  will 
spend  10%  of  his/her  time  providing 
management  to  the  housing  project, 
then  (up  to)  10%  of  his/her  salary  can 
be  charged  as  an  SHP  operating 
expense.  As  another  example,  in  cases 


of  shared  utilities,  SHP  operating  funds 
may  pay  only  for  the  portion  of  the 
utilities  associated  with  the  housing 
project  based  on  the  square  footage  of 
the  project's  space.  If  the  housing 
project  occupies  25%  of  the  building's 
space,  then  (up  to)  25%  of  the  monthly 
utility  bill  can  be  paid  for  using  SHP 
operating  funds. 

(a)  SHP  operating  funds  may  not  be 
used  to  pay  for  the  following  costs: 

(b)  Operating  costs  of  a  supportive 
services  only  facility; 

(c)  Administrative  expenses  such  as 
audits  and  preparing  HUD  reports; 

(d)  Rent  of  space  for  supportive 
housing  and/or  supportive  services  (see 
Real  Property  Leasing); 

(e)  The  payment  of  principal  and 
interest  on  a  loan  for  a  facility  currently 
being  used  as  supportive  housing  and/ 
or  for  the  delivery  of  services;  and 

(f)  Depreciation,  because  it  does  not 
constitute  an  incurred  cost  that  requires 
a  cash  outlay. 


SHP  funds  can  be  used  to  pay  up  to 
75%  of  the  total  operations  budget  for 
the  housing  project.  This  means  that  the 
project  sponsor  must  make  a  cash 
payment  for  25%  of  the  project's 
operating  budget  annually. 

Example: 


Operating  costs 

SHP  dollars 
requested   - 
(3  years) 

Utilities  

Maintenance  Engineer  (sal- 
ary, %  time,  fringe  t>ene- 
Ifits)  $40.000/annually  .20  x 
.15  fringe  benefits  x  3 
years  =  $18,400  

32,000 
27  600 

Chart:  Operating  Costs 

Identify  the  day-to-day  costs  of 
operating  supportive  housing  that  will 
be  paid  for  using  SHP  funding  during 
the  term  of  the  project. 


Operating  costs 

SHP  dollars 
requested 
(3  years) 

Maintenance,  Repair 

Staff  (position,  salary,  %  of  time,  fringe  benefits) 

Utilities 

Equipment  (lease/buy) 

Supplies  (quantity) 

Insurance 

Furnishing  (quantity) 

Relocation  (no.  of  persons) 

Food  (perisfiable/non-perisfiable) 

Other  operating  costs  (please  specify") 

other  operating  costs  (please  specify**) 

other  operating  costs  (please  specify**) 

Total  SHP  Dollars  Requested* 

• 

Total  Operating  Costs  Budget*** 

•Total  SHP  dollars  requested  must  equal  the  amount  shown  in  the  "SHP  Total  Request"  column,  Line  5,  of  the  Project  Budget  portion  of  Sec- 
tion I. 

**  If  not  specified,  the  costs  will  be  removed  from  the  budget. 

***The  total  operating  costs  entered  here  must  equal  the  amount  shown  in  the  "Total  Budget"  column.  Line  5  of  the  Project  Budget  portion  of 
Section  I. 


Section  III.  HUD  Grant  Application 
Requirements 

Part  A.  Supportive  Housing  Program 
(SHP)  Application 

7.  Leasing 

SHP  funds  may  be  used  to  lease  space 
for  supportive  housing.  If  you  are 
^[■equesting  SHP  leasing  funds,  fill  out 


the  appropriate  table{s)  that  follows. 
Housing  space  may  be  in  the  form  of 
scattered-site  leased  units,  or  within  a 
structure.  The  structures  to  be  leased 
may  be  structures  currently  configured 
for,  or  structures  to  be  converted  to 
provide,  supportive  housing.  Under  no 
circumstances  may  SHP  leasing  funds 
be  used  to  lease  units  or  structures 


owned  by  the  project  sponsor,  the 
selectee,  or  their  parent  organizations. 
This  includes  organizations  that  are 
members  of  a  general  partnership  where 
the  general  partnership  owns  the 
structure. 
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A.  Leased  Ui  lit(s)  for  Housing 

If  you  pro|  iDse  to  lease  units  in  more 
than  one  me  ropolitan  or  non- 
metropolitan  area,  fill  in  the  appropriate 
number  of  ta  lies  for  each  are^  with  a 
different  FMJl  or  actual  rent. 

•  Please 
needed  to 
more  than 


r( 


produce  this  Section  as 

accommodate  projects  using 

FMR  or  actual  rent. 


oi  e 


th(! 


•  Enter  ^.^ 
bedroom  siz( 
of  the  actual 
published  in 
September  3^ 
found  using  ui 
www.huduse  r. 
The  space  to 
site  [e.g.,  one 
five  different 


number  of  unit(s)  by  the 
to  be  leased  and  the  lower 

rent  or  the  FMR  as 

the  Federal  Register  on 
3b.  2002.  (FMRs  may  be 

his  Web  site:  http:// 
org/datasets/fmr.html) 

be  leased  may  be  scattered- 
onq-bedroom  apartments  in 

apartment  complexes)  or 


contained  within  a  structure  [e.g.,  a 
group  home  with  six  bedrooms). 

•  Multiply  the  number  of  units  by  the 
FMR  or  actual  rent,  whichever  is  lower, 
by  the  length  of  the  grant  (#  of  units  x 
FMR  or  actual  rent  x  months  based  on 
grant  term)  and  enter  the  result  in  the 
total  column. 

•  Please  note  that  tbe  FMR  for  a 
single  room  occupancy  (SRO)  unit  is 
equal  to  75%  (0.75)  of  the  0-bedroom 
FMR.  The  FMRs  for  unit  sizes  larger 
than  4-bedrooms  are  calculated  by 
adding  15%  to  the  4-bedroom  FMR  for 
each  extra  bedroom.  For  example,  the 
FMR  for  a  5-bedroom  unit  is  1.15  times 
the  4-bedroom  FMR,  and  the  FMR  for  a 
6-bedroom  unit  is  1.30  times  the  4- 
bedroom  FMR. 


•  If  your  project  has  been  approved 
for  exception  rents,  use  those  amounts 
when  completing  these  charts  and 
submit  your  approval  letter  with  this 
document. 

•  Chart  A  should  be  filled  out  only  if 
you  will  lease  individual  units  or 
structures  that  are  ciurently  configured 
for  housing  and,  therefore,  an  FMR  or 
actual  rent  can  be  used.  If  you  have 
negotiated  an  actual  rent(s)  that  is  lower 
than  the  FMR,  please  use  that  amount 
instead  of  the  FMR.  The  actual  rent  may 
not  exceed  the  FMR. 

Chart  A: 

Name  of  metropolitan  or  non- 
metropolitan  FMR  area: 

Address  (indicate  if  scattered  site): 


J  ize  of  units 


No.  of  units 


FMR  or  actual  rent 


No.  of  months 


Total 


1.SR0 


2.  0  bdrm 


3.  1  bdrm 


4.  2  tjdrm 


5.  3  bdrm 


6.  4  bdrm 


7.  5  bdrm 


8.  6  bdrm 


9.  Other 


10.  Totals 


B.  Leased  Str  icture(s)  for  Housing 


If  you  will 
of  a  structure 
B  below  usin ; 
that  is  compa  rabl 
the  rents 
in  the  area 


:  beir  g 


Tii 


ease  a  structure  or  portion 
for  housing,  fill  out  Chart 
a  monthly  leasing  cost 

e  to  and  no  more  than 
charged  for  similar  space 
s  applies  to  structures 


already  configured  for  housing  and  for 
those  that  will  be  converted.  If  your 
project  has  more  than  one  structure, 
reproduce  Chart  B  and  fill  it  out  starting 
with  structure  2. 

•  Multiply  the  monthly  leasing  costs 
by  the  number  of  months  requested  for 


funding  and  enter  the  result  in  the  total 
column. 

•  Chart  B  should  be  filled  out  only  if 
you  will  lease  a  structure  or  portion  of 
a  structure  for  which  an  FMR  is  not 
applicable. 

Chart  B: 

Address: 


Structure 


Monthly  leasing  cost 


$ 


Number  of  months 


Total 


Section  III. 
Requirement  t 


FUDi 


Grant  Application 

Supportive  Housing  Program 


Part  A. 

(SHP)  Applicbtion 

8.  Homeless  ^  'eterans 


If  your  answer  to  the  first  question  is 
yes,  are  veterans  the  primary  target 
population  of  your  proposed  project? 

D  Yes        D  No 


Are  veterai  s 
subpopulatio  is 
specifically  t<  rget 

n  Yes         J  No 


among  the  homeless 
your  project  will 
and  intends  to  serve? 


Section  lU.  HUD  Grant  Application 
Requirements 

Part  A.  Supportive  Housing  Program 
(SHP)  Application 

9.  Budget 

This  section  consists  of  two  budgets — 
a  project  budget  and  a  structure  budget. 
Please  refer  to  the  budgets  for  specific 
instructions.  The  project  budget  is  to  be 
used  for  all  projects. 
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When  developing  your  budget{s), 
please  keep  in  mind  that  each  structure 
can  receive  the  maximum  amount  of 
funds  according  to  the  following  per- 
structure  limits: 

•  For  acquisition  and/o^ 
rehabilitation,  the  SHP  request  for  these 
activities  combined  is  limited  by  law  to 
between  $200,000  and  $400,000 
depending  on  whether  the  structure  is 
in  a  HUD-identified  high-cost  area  for 
acquisition  and  rehabilitation.  Contact 
your  local  HUD  Field  Office  to 
determine  if  your  project  is  in  a  high- 
cost  area,  and,  if  so,  which  of  the 
following  percentages  or  limits  apply: 

•  100%  to  119%,  the  limit  is 
$200,000 

•  120%  to  139%.  the  limit  is 
$250,000 

•  140%  to  159%,  the  limit  is 
$300,000 


•  160%  to  174%,  the  limit  is 
$350,000 

•  175%  and  up,  the  limit  is  $400,000 

•  If  you  request  funds  for  acquisition 
and/or  rehabilitation,  the  law  requires 
that  you  match  the  requested  amount 
with  an  equal  amoiuit  of  cash  for  the 
activities.  Documentation  of  matching 
funds  is  not  required  in  this  application; 
however,  you  will  be  asked  to  submit  it 
at  a  later  date. 

Project  Budget  (complete  all  3  columns) 

•  Enter  the  amount  of  SHP  funds 
requested  by  line  item  in  the  "SHP  Total 
Request"  column.  You  may  request 
funding  for  three  years.  The  three-year 
term  will  be  the  same  for  leasing,  and 
operations.  In  the  "Applicant  Cash" 
column,  enter  the  amount  of  other  cash 
that  will  be  contributed  to  the  project. 
This  amount  plus  the  SHP  request  must 


equal  the  "Total  Budget"  amount  for  the 
project,  as  shown  in  the  last  column. 

•  If  your  project  contains  one 
structiire  or  no  structures  this  is  the 
only  budget  you  need  to  fill  out.  If  your 
project  contains  multiple  structures, 
please  add  up  the  SHP  structure  budgets 
on  the  next  page  and  enter  those  totals 
below. 

•  HUD  will  review  this  chart  in 
relation  to  the  proposed  activities  and 
the  number  of  persons  to  be  served  to 
determine  whether  the  project  is  cost- 
effective  (which  is  a  threshold 
criterion). 

•  Applicants  requesting  funds  for 
acquisition  and/or  rehabilitation  must 
comply  with  Section  423  of  the  Stewart 
B.  McKiimey-Vento  Homeless 
Assistance  Act,  as  amended. 

The  grant  term  for  all  projects  is  for 
3  years. 
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Complete  the  Project  Budget 


Prop<)sed  Activities 
1 .  Ace  uis 


uisition 


2.  Ret  labilitation 


3.  Sut  total  (lines  1  and  2) 


4.  Rec  I  Property  Leasing  (three  years) 


5.  Op<  rations  (ttiree  years) 


SHP  Request 


6.  SHf  •  Request  (subtotal  lines  3  through  5) 


7.  Administrative  Costs  (jp  to  5%  of  line  6) 


8.  Toti  I  SHP  Request  (total  lines  6  and  7) 


Applicant  Cash 


Total  Budget 
(Col.  1  *  Col.  2) 


*By  U  ivv,  SHP  funds  can  be  no  more  than  50%  of  the  total  acquisition,  rehabilitation,  and  new 

const  ruction  budget. 

**By  il^w,  SHP  can  pay  no  more  than  75%  of  the  total  operating  budget. 

*** Applicants  may  request  up  to  5%  of  each  project  award  for  administrative  costs,  such  as 

accounting  for  the  use  of  the  grant  funds,  preparing  HUD  reports,  obtaining  audits,  and^ther 

cosfs  \associated  with  administering  the  grant  State  and  local  government  applicants  and  project 

sponsors  must  work  together  to  determine  the  plan  for  distributing  administrative  funds  between 

applid^nt  and  project  sponsor  (if  different).  Please  refer  to  the  HUD  Section  II  of  the  NOFA.  If 

selected  for  funding,  all  applicants  will  be  required  to  submit  a  plan  for  distributing  administrative 


funds 


as  part  of  the  technical  submission. 


Form  HUD-40076-modlfied 
0MB  /Approval  No.  3114-0001  (exp.  09/30/03) 


Stnictxire  Buc^get  for  Projects  With 
More  Than  One  Structure 


If  your  project 
structure  or 
only  the  projefct 
page.  If,  howei/er 
more  than  one 
information 
number  of  stn(ictures 
proposes.  Do 


contains  only  one 
structures,  please  fill  out 
budget  on  the  previous 
,  your  project  contains 
structure,  fill  out  the 
quested  below  for  the 

your  project 
»ot  fill  out  structure 


budgets  for  scattered  site  leasing 
projects  unles»>SHP  funds  for 
rehabilitation  are  being  requested.  For 
each  structure  budget,  enter  the  amount 
of  SHP  funds  requested  by  line  item  in 
the  first  column.  For  leasing  and 
operations,  the  amounts  you  enter 
should  be  for  three  years,  which  is  the 
SHP  grant  term.  The  term  will  be  the 
same  for  leasing  and  operations.  In  the 
second  column,  enter  the  total  cost  for 


each  line  item,  which  is  the  SHP  request 
plus  all  other  funds  needed  to  pay  for 
each  line  item.  For  your  convenience, 
four  structure  budgets  are  provided 
below.  You  may  reproduce  this  page  if 
your  project  will  have  five  or  more 
structiu-es;  however,  please  attach  the 
additional  structure  budgets  to  this  page 
and  label  them  appropriately  starting 
with  Stmctiu-e  E.  Enter  administrative 
costs  only  on  the  Project  Budget. 
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Structure  A 


Structure  B 


Structure  Address: 


Structure  Address: 


City,  State.  ZIP: 

SHP 
Request 

Total  Budget 

1 .  Acquisition 

2.  Rehabilitation 

3.  Real 

Property 

Leasing 

4.  Operations 

5.  Total 

City,  State,  ZIP: 

SHP 
Request 

Total  Budget 

1 .  Acquisition 

2.  Rehabilitation 

/^ 

3.  Real 

Property 

Leasing 

4.  Operations 

5.  Total 

Structure  C 


^ructure  D 


Structure  Address: 


Structure  Address: 


City,  State,  ZIP: 


City,  State,  ZIP: 


SHP 
Request 

Total  Budget 

1.  Acquisition 

2.  Rehabilitation 

- 

3.  Real 

Property 

Leasing 

■ 

4.  Operations 

• 

5.  Total 

SHP 

Request 

Total  Budget 

1.  Acquisition 

2.  Rehabilitation 

3.  Real 

Property 

Leasing 

4.  Operations 

5.  Total 

77-A 


Form  HUD-40076-modified 
0MB  Approval  No.  3114-0001  (exp.  09/30/03) 
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Section  III.  f  VD  Grant  Application 
Requirement  i 


Supp 


>rtive  Housing  Program 


Part  A 

(SHP)  Applichtion 

10.  Additiontl  Information 


bene  fit 


any 


O  IS 


that 


D 
D 


ill 


ai 


HUD  needs 
to  respond  to 
program 
not  affect  in 
submission. 

1.  Which  o 
subpopulati 
(Check  all 

□    Severe^/ 
Chroni 
Dually 
AIDS' 

2.  Will  the 
located  in  a 
considered  to 
the  project  vv 
either  (1)  in 
Metropolitan 
outside  of  the 
Metropolitan 

D    Yes 
D    No 

3.  Is  the 
religious 
affiliated  or 
(Note:  This 
is  broader 
defining  a  re 
"primarily  re 
applying  HUI 
limitations 
YMCA  is  oft 
"primarily  re 
church/state 
classified  as 


the  following  information 
public  inquiries  about 
'^*  Your  responses  will 
way  the  scoring  of  your 


the  following 
will  your  project  serve? 
apply) 
Mentally  111 
Substance  Abusers 
Diagnosed 
o   Related  Diseases 

)roposed  project  be 
rf  ral  area?  (A  project  is 
be  in  a  rural  area  when 
be  primarily  operated 
area  outside  of  a 
f\rea.  or  (2)  in  an  area 
urbanized  areas  within  a 
f\rea.) 


spt  nsor 
orga  lization 
n  otiv 
cl  aract 
thai 
lig 


Fur 
ten 


entity.) 

n    Yes 

D    No 

4.  Will  the 
located  in.  or 
military  buildings 
located  on  a  n  i 
covered  by  thi  i 
Closure  Comr  lunity 
Homeless  Assistance 

D    Yes 

n  No 

If  "yes,"  plea 
military  instajation 


of  the  project  a 
or  a  religiously 
-ated  organization? 
erization  of  religious 
the  standards  used  for 
ious  organization  as 
gious"  for  purposes  of 
's  church/state 
example,  while  the 
not  considered 
gious"  under  applicable 
les.  it  would  likely  be 
igiously  motivated 


ru 

a  rel 


roposed  project  be 
nake  use  of.  surplus 

or  properties  that  are 
ilitar>'  base  that  is 
provisions  of  the  Base 

y  Redevelopment  and 
Act  of  1994? 


e  provide  the  name  of  the 


Section  III.  HlJD  Grant  Application 
Requirements 

Part  B.  Shelte\  Plus  Care  Program  (S+Cj 
Application 

General 

This  Sectio 
projects.  Eligi 
program  are  S 
government  a 
Authorities. 


is  for  Shelter  Plus  Care 
le  applicants  for  this 
ates,  units  of  local 
d  Public  Housing 


Program  Components 

Shelter  Plus  Care  (S+C)  components 
were  created  by  statute  and  designed  to 
give  applicants  flexibility  in  devising 
appropriate  housing  and  supportive 
services  for  homeless  persons  with 
disabilities.  Assisted  units  may  be  of 
any  type,  from  apartments  to  SRO-type 
units.  You  may  design  a  program  that 
has  participants'  first  living  in  a  group 
setting  with  intensive  supportive 
services,  then  moving  to  another  setting 
but  retaining  the  rental  assistance 
during  the  term  of  the  grant,  as  long  as 
they  stay  within  a  S+C  unit. 

Participants  in  S+C  units  receive 
supportive  services.  These  services  may 
be  provided  by  the  applicant,  funded  by 
the  applicant  but  provided  by  a  third 
party,  or  both  funded  and  provided  by 
a  third  party.  Rental  assistance  provided 
through  the  S+C  program  must  be 
matched  in  the  aggregate  on  a  dollar  for 
dollar  basis  by  the  recipient  with 
supportive  services. 

Tenant-based  Rental  Assistance  (TRA) 
provides  rental  assistance  that  permits 
participants  to  choose  their  own 
housing.  Participants  retain  the  rental 
assistance  even  if  they  move.  To  help 
you  provide  supportive  services  or  for 
purposes  of  controlling  housing  costs, 
you  may  require  participants  to  live  in 
aparticular  structure  for  the  first  year  of 
assistance  or  to  live  in  a  particular  area 
for  the  entire  rental  assistance  period. 

Sponsor-based  Rental  Assistance 
(SRA)  provides  rental  assistance 
through  contract(s)  between  the  grant 
recipient  and  nonprofit  organization(s), 
called  a  sponsor.  The  nonprofit 
organization  may  be  a  private  nonprofit 
organization  or  a  community  mental 
health  center  established  as  a  public 
nonprofit  organization.  The  assisted 
units  must  be  owned  or  leased  by  the 
sponsor.  After  a  grant  is  awarded, 
should  the  sponsor  lose  its  capacity  to 
own  or  lease  the  assisted  units,  the 
grantee  must  identify'  an  alternate 
sponsor  in  order  to  continue  to  serve  the 
original  number  of  persons  proposed  to 
be  served. 

Project-based  Rental  Assistance  (PRA) 
without  Rehabilitation  provides  rental 
assistance  through  a  contract  with  a 
building  owner(s).  An  applicant  must 
enter  into  a  contract 'with  the  building 
owner(s)  for  the  full  five-year  period  of 
assistance.  The  building  owner  must 
agree  to  accept  eligible  S+C  participants 
to  live  in  an  assisted  unit  for  this  time 
period.  Only  minor  (up  to  $3,000  per 
unit)  rehabilitation  is  eligible  under  this 
component. 

Persons  With  Disabilities 

To  be  eligible  to  participate  in  a 
Shelter  Plus  Care  funded  project,  a 


person  must  be  both  homeless  and 
disabled. 

Persons  with  disabilities  are  those 
who  have  a  disability  that: 

•  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

•  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

•  Is  such  a  nature  that  the  disability 
could  be  improved  by  more  suitable 
housing  conditions.  The  disability  may 
be  a  physical,  mental,  or  emotional 
impairment,  including  an  impairment 
due  solely  to  alcohol  or  drug  abuse. 

The  S+C  Program  specifically  targets 
several  disabilities.  These  targeted 
disabilities  are: 

•  Serious  mental  illness 

•  Chronic  alcohol  and/or  other  drug 
abuse 

•  AIDS  or  related  diseases 
The  disability  may  also  be 

developmental.  A  severe,  chronic 
developmental  disability  is  .    ■ 

characterized  as 

•  Being  caused  by  mental  or  physical 
impairment; 

•  Manifested  before  the  person  is  22 
years  old; 

•  Likely  to  continue  indefinitely; 

•  Reflecting  a  need  for  a  combination 
and  sequence  of  special,  inter- 

.  disciplinary,  or  generic  care,  treatment, 
or  other  services  that  are  of  lifelong  or 
extended  duration  and  are  individually 
planned  and  coordinated;  and 

•  Resulting  in  substantial  functional 
limitations  in  at  least  three  of  the 
following  areas:  Self-care,  receptive  and 
expressive  language,  learning,  mobility, 
self-direction,  capacity  for  independent 
living,  and  economic  self-sufficiency. 

Section  III.  HUD  Grant  Application 
Requirements 

Part  B.  Shelter  Plus  Care  Program  (S+Cj 
Application 

1.  Project  Narrative 

This  section  is  a  description  of  your 
proposed  project.  Please  respond  to  all 
of  the  items  in  this  section.  A  project 
may  include  no  more  than  one 
component  and  may  be  carried  out  by 
no  more  than  one  project  sponsor. 

1.  Project  summary.  Please  provide 
the  following: 

a.  Names  of  applicant  and  sponsor  (if 
appropriate) 

b.  Program  component 

c.  Total  S+C  request 

d.  The  type  of  housing  and  number  of 
units  proposed 

e.  The  population  to  be  served. 

2.  Homeless  population  to  be  served. 
Briefly  describe  the  following: 

a.  Their  characteristics  and  needs  for 
housing  and  supportive  services. 

b.  Where  they  will  come  from  (streets 
and  emergency  shelters). 
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c.  The  outreach  proposed  to  bring 
them  into  the  project. 

3.  Project  (Housing)  Quality 

Up  to  12  points  will  be  awarded  based 
on  the  extent  to  which  your  application 
demonstrates  how  the  housing  is 
appropriate  to  the  needs  of  the  persons 
to  be  served. 

a.  Describe  how  the  TYPE  (e.g. 
apartments,  group  home)  and  SCALE 
[e.g.  number  of  units,  number  of  persons 
per  unit)  of  the  proposed  housing  wUl 
fit  the  needs  of  the  participants. 

b.  Describe  how  the  basic 
COMMUNITY  AMENITIES  (e.g.  medical 
facilities,  grocery  store,  recreation 
facilities,  .schools,  etc.)  will  readily  be 
accessible  to  your  clients, 

c.  Describe  how  the  housing  will  be 
ACCESSIBLE  to  persons  with 
disabilities  in  accordance  with 
applicable  laws. 

d.  Describe  how  services  and    . 
treatment  will  be  LINKED  to  permanent 


housing  so  that  the  target  population 
will  be  sustained  in  that  housing. 

4.  Applicant  Capacity 

Up  to  12  points  will  be  awarded  based 
on  the  experience  of  all  organizations 
involved  in  carrying  out  the  project. 

a.  Describe  the  project  applicant's 
experience  specifically  in  providing 
housing,  especially  for  the  population  to 
be  assisted  by  this  project. 

b.  Describe  the  project  applicant's 
performance  in  administering  housing 
activities,  especially  in  serving  the 
population  to  be  assisted  by  this  project. 

5.  Timeliness 

Up  to  1 1  points  will  be  awarded  based 
on  the  demonstrated  abiUty  of  the 
applicant  and  project  sponsor  to  execute 
the  program  in  a  timely  manner. 

a.  Describe  the  applicant's  and  project 
sponsor's  ability  to  achieve  rapid  project 
start-up  based  on  site  control, 
permitting,  minor  rehabilitation,  and 
occupancy  and  rehab  schedules. 


b.  Describe  the  applicant's  and  project 
sponsor's  ability  to  outreach  to  the 
target  population  and  swiftly  bring  them 
into  the  program  and  occupy  all  units 
committed  in  the  application. 

[To  be  completed  only  by  applicants 
requesting  Shelter  Plus  Care  funding.] 

Section  m.  HUD  Grant  Application 
Requirements 

Part  B.  Shelter  Plus  Care  Program  (S+C) 
Application 

2.  Component  Selection 

Select  the  S+C  component  that 
describes  your  project  (check  only  one 
box) 

D  TRA    D  SRA 

D  PRA  without  Rehab 

Section  III.  HUD  Grant  Application 
Requirements 

Part  B.  Shelter  Plus  Care  Program  (S+C) 
Application 


3.  Project  Information  (please  type  or  print) 

Project  Name: 

Project  Address  (street,  city,  state.  &  zip):                                                                      - 

Project  Sponsor's  Name  (for  SRA  projects): 

Project  Congressional 
District(s): 

Sponsor's  Address  (street,  city,  state,  &  zip)  (for  SRA  projects): 

Authorized  Representative  of  Project  Sponsor  (name,  title,  phone  number,  &  fax)  (for  SRA  projects): 

Section  III.  HUD  Grant  Application 
Requirements 

Part  B.  Shelter  Plus  Care  Program  (S+C) 
Application 

4.  Targeted  Disabilities 

In  each  category  shown  in  the  chart 
below,  estimate,  when  the  program  is 


fully  operational,  the  number  of 
proposed  participants  expected  to 
receive  rental  assistance  at  a  point  in 
time.  Include  each  participant  only 
once,  in  either  Part  1  or  Part  2.  Part  1 
should  only  include  persons  with 
disabilities  who  will  not  have  family 


members  living  with  them.  Do  not 
double  count. 


■.  ..{■ 
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Parti 


:  Individual  Participants  not  in  Families 

with: 
Seribus  Mental  Illness 


Perso  IS 


Chrtmic  Substance  Abuse  Problems 


Both 
Problems 


Serious  l\/lental  Illness  A  Chronic  Substance  /^use 


AIDS  or  Related  Diseases 


Oth«  r  Disabilities  (specify) 


(a)  To^l  Participants:  (not  in  families) 


Part  2:  Participants  in  Families 

Persons  with: 

Serious  Mental  Illness 


Chronic  Substance  Abuse  Problems 


Bolh  Serious  Mental  Illness  &  Chronic  Substance  Abuse 
Problems 


AlC  S  or  Related  Diseases 


Number  of  Participants 


Othi  jr  Disabilities  (specify) 


(b)  Tqtal  Participants:  (in  families) 


(c)  Number  of  other  Family  Members  Living  with 
Participants 


Total  l>ersons  Served  from  Parts  1  and  2  [(a)  +  (b)  +(c)] 


Grant  Application  grant  execution  to  the  following 

,    milestones: 


Section  III.  Hi  JD 
Requirements 

Part  B.  Shelte\pius  Care  Program  (S+C) 
Application 

5.  Major  Mile^ones 

Please  com 
the  number  oflmonth 


glete  the  chart  by  entering 
s  planned  from 


Form  HUD-40076-modified 
"DMB  Approval  No.  3114-0001  (exp.  09/30/03) 


F  rst  unit  occupied 


Supportive  services  begin 


Last  unit  occupied 


months 


months 


months 


Section  III.  HlJD  Grant  Application 
Requirements 

Part  B.  She}te\pius  Care  Program  (S+C) 
Application 

6.  Budget 

Fill  out  the  nformation  requested  for 
the  S+C  comp  jnent  you  are  requesting 


funding  for.  \fake  certain  that  only  one 
component  {TRA,  SRA,  PRA  without 
rehab)  budget  is  completed  in  this 
section. 

Requested  subsidy-cannot  exceed 
current  FMR  unless  an  Exception  Rent 
approval  letter  is  attached. 


6.1.  Tenant-based  Rental  Assistance 
(TRA)  Project  Budget 

Applicants  requesting  TRA  must 
complete  the  chart  below  showing  the 
number  of  units  expected  to  be  used  in 
your  program.  Multiply  the  applicable 
existing  fair  market  rents  (FMRs)  as 
published  in  the  Federal  Register  (FR) 
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on  September  30,  2002,  by  the  number 
of  units  of  a  given  size  by  60  months. 
[Please  be  advised  that  the  actual  FMRs 
used  in  calculating  your  grant  will  be 
those  in  effect  at  the  time  the  grants  are 
approved  which  may  be  higher  than 


those  found  in  die  September  30,  2002, 
FR  Notice.]  The  SRO  FMR  should  be 
rounded  to  the  nearest  whole  number 
before  multiplying  by  the  number  of 
units  and  the  number  of  months.  The 
FMR  for  each  single  room  occupancy 


SRO  unit  is  equal  to  75  percent  of  the 
0-bedroom  FMR. 

Complete  a  separate  chart  for  each 
jurisdiction  that  has  a  different  FMR. 

Name  of  metropolitan  or  non- 
metropolitan  area  for  the  FMR  used: 


Dwelling  United 

Number  of  units 

'   'T ,' 

Number  of 
months 

60 

Total  amount 
requested  $ 

SRO 

0  Bedroom 

60 

• 

One  Bedroom 

J. 

60 

« — 

Two  Bedroom 

60 

Three  Bedroom 

60 

Four  Bedroom 

60 

• 

Other:  (specify) 

60 

Total  TRA  Assistance 

$ 

6.2.  Sponsor-based  Rental  Assistance 
(SRA)  Project  Budget 

A.  Non-profit  Status:  Non-profit 
organizations  must  attach  to  this  section 
one  of  the  following: 

•  Private  non-profit  organizations 
must  submit  a  copy  of  their  IRS  ruling, 
providing  tax-exempt  status  under 


Section  501  C  (3)  of  die  IRS  Code  of 
1986,  as  amended,  or  documentation  of 
nonprofit  status  as  described  in  the 
Glossary  on  page  4. 

•  Public  non-profit  community 
mental  health  centers  must  attach  a 
letter  or  other  document  acceptable  to 
HUD  from  an  authorized  official  stating 


that  the  organization  is  a  public 
nonprofit  organization. 

B.  Housing  Description.  Complete  the 
chart  below  indicating  the  address  of 
the  specific  structure(s)  to  be  used,  the 
number  of  units  by  bedroom  size  in 
each,  and  whether  it  is  or  will  be  owned 
or  leased  by  the  nonprofit  entity. 


Address  (street,  city,  state  &  ZIP) 


Number  of  units  by  size 


SRO 


Owned/Leased 
(check  one) 


Reminder:  You  may  only  have  one 
sponsor  per  project. 

C.  Grant  Amount.  In  the  following 
chart,  show  the  number  of  units  by  size 
expected  to  be  owned  or  leased  by  the 
sponsor.  Multiply  the  applicable 
existing  FMRs  as  published  in  the 
Federal  Register  (FR)  on  September  30, 
2002,  by  the  number  of  units  of  a  given 


size  by  60  months.  [Please  be  advised 
that  the  actual  FMRs  used  in  calculating 
your  grant  will  be  those  in  effect  at  the 
time  the  grants  are  approved  which  may 
be  higher  than  those  found  in  the 
September  30,  2002,  FR  Notice.] 

The  SRO  FMR  should  be  rounded  to 
the  nearest  whole  number  before 
multiplying  by  the  number  of  units  and 


the  number  of  months.  The  FMR  for 
each  SRO  unit  is  equal  to  75  percent  of 
the  0-bedroom  FMR.  Complete  a 
separate  chart  for  each  jurisdiction  that 
has  a  different  FMR. 

Name  of  metropolitan  or  non- 
metropolitan  area  for  the  FMR  used: 


Dwelling  units 

Number  of  units 

X 

FMRS 

X 

- 

Numtjer  of 
months 

= 

Total  amount 
requested  $ 

1 

SRO  

\ 

60 

0  Bedroom  

60 

. i 

One  Bedroom  

60 

Two  Bedroom  

60 
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Dwellii  ig  units 


Three  Bedroa  ti 


Four  Bedroon 


Other:  (specif  ) 
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Number  of  units 


Total  SR)  I  Assistance  .. 


FMR$ 


Number  of 
months 


60 


60 


60 


"""otal  amount 
requested  $ 


S. 


6.3.  Project 
(PRA)  Projedt 


I  lased  Rental  Assistance 
Budget 

the  chart  below,  indicate 
the  property  to  be 


(if 


A.  Site.  In 
the  address 
assisted. 
Address:  (stifcet.  city,  state  and  ZIP) 


B.  Grant  Amount 
complete  a 


.  For  each  property, 
separate  copy  of  the 


Dwellin;  units 


SRO 


0  Bedroom 


One  Bedroom 


Two  Bedroom 


Three  Bedroorr 


Four  Bedroom 


Other:  (specify) 


Total  PRA  fcithout 
Rehab  $. 


appropriate  chart  below  showing  the 
number  of  units  by  size,  expected  to  be 
assisted  at  this  property.  Multiply  the 
applicable  existing  FMRs  as  published 
in  the  Federal  Register  (FR)  on 
September  30,  2002,  by  the  number  of 
units  of  a  given  size  by  the  number  of 
months.  [Please  be  advised  that  the 
actual  FMRs  used  in  calculating  your 
grant  will  be  those  in  effect  at  the  time 


the  grants  are  approved  which  may  be 
higher  than  those  found  in  the 
September  30,  2002,  FR  Notice.]  The 
SRO  FMR  should  be  rounded  to  the 
nearest  whole  number  before 
multiplying  by  the  number  of  units  and 
the  number  of  months.  The  FMR  for 
each  SRO  unit  is  equal  to  75  percent  of 
the  0-bedroom  FMR. 


Chart  1 .  PRA  Units  without  Rehabilitation 

Name  of  metropolitan  or  non-metropolitan  area  for  the  FMR  used: 


Number  of  units 


FMR  $ 


Number  of 
months 


60 


60 


Total  amount 
requested  $ 


60 


60 


60 


60 


60 


$. 


Section  m.  If  JD  Grant  Application 
Requirements 

Part  B.  Sheltei  Plus  Care  Program  (S+C) 
Application 

7.  Homeless  V  eterans 

Are  veteran!  i  among  the  homeless 
subpopulatioi4(s)  your  project  will 
specifically  tatget  and  intend  to  serve? 

D  Yes        d  No 

If  your  ans^r  to  the  first  question  is 
yes,  are  veterahs  the  primary  target 
population  of  your  proposed  project? 

D  Yes        qNo 

Section  in.  mjID  Grant  Application 
Requirements 

Part  B.  Sheltei\pius  Care  Program  (S+C) 
Application 

8.  Additional  I  iformation 

HUD  needs  the  following  information 
to  respond  to  f  ublic  inquiries  about 


program  benefit.  Your  responses  will 
not  affect  in  any  way  the  scoring  of  your 
submission. 

Which  of  the  following 
subpopulations  will  your  project  serve? 
(Check  all  that  apply) 

n  Severely  Mentally  111 

D  Chronic  Substance  Abusers 

n  Dually  Diagnosed 

D  AIDS  or  Related  Diseases 

Will  the  proposed  project  be  located 
in  a  rural  area?  (A  project  is  considered 
to  be  in  a  rural  area  when  the  project 
will  be  primarily  operated  either  (1)  in 
an  area  outside  of  a  Metropolitan  Area, 
or  (2)  in  an  area  outside  of  the  urbanized 
areas  within  a  Metropolitan  Area.) 

DYes 

DNo 

Is  the  sponsor  of  the  project  a 
religious  organization,  or  a  religiously 
affiliated  or  motivated  organization? 
(Note:  This  characterization  of  religious 
is  broader  than  the  standards  used  for 


defining  a  religious  organization  as 
"primarily  religious"  for  purposes  of 
applying  HUD's  church/state 
limitations.  For  example,  while  the 
YMCA  is  often  not  considered 
"primarily  religious"  under  applicable 
church/state  rules,  it  would  likely  be 
classified  as  a  religiously  motivated 
entity.) 
D  Yes 
DNo 

Will  the  proposed  project  be  located 
in,  or  make  use  of,  surplus  military 
buildings  or  properties  that  are  located 
on  a  military  base  that  is  covered  by  the 
provisions  of  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994? 
DYes 
DNo 
If  "yes,"  please  provide  the  name  of  the 

military  installation: 

Additional  stipulations  for  HUD 
applicants  follow: 
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Executive  Order  13202,  Preservation 
of  Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on  federal 
and  federally-funded  Construction 
Contracts.  Compliance  with  HUD 
regulations  at  24  CFR  5 . 1 08 
implementing  Executive  Order  13202  is 
a  condition  of  receipt  of  assistance 
under  this  SGA. 

Procurement  of  Recovered  Materials. 
State  agencies  and  agencies  of  a  political 
subdivision  of  a  state,  including  PHAs, 
tiiat^re  using  assistance  under  this  SGA 
for  procurement,  and  any  person 
contracting  with  such  an  agency  with 
respect  to  work  performed  under  an 
assisted  contract,  must  comply  with  the 
requirements  of  Section  6002  of  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act.  In  accordance  with 
Section  6002,  these  agencies  and 
persons  must  procure  items  designated 
in  guidelines  of  the  Environmental 
Protection  Agency  at  40  CFR  Part  247 
that  contain  the  highest  percentage  of 
recovered  materials  practicable, 
consistent  with  maintaining  a 
satisfactory  level  of  competition,  where 
the  purchase  price  of  the  item  exceeds 
$10,000  or  the  quantity  acquired  in  the 
pfeceding  fiscal  year  exceeded  $10,000; 
must  procure  solid  waste  management 
services  in  a  manner  that  maximizes 
energy  and  resource  recovery;  and  must 
have  established  an  affirmative 
procurement  program  for  procurement 
of  recovered  materials  identified  in  tfttr 
EPA  guidelines." 

PART  VIII.  Monitoring  and  Reporting 

DOL  Monitoring:  The  ODEP  is 
responsible  for  ensuring  the  effective 
implementation  of  each  competitive 
Cooperative  Agreement  project  in 
accordance  with  the  provisions  of  this 
announcement  and  the  terms  of  the 
Cooperative  Agreement  award 
document.  Applicants  should  assume 
that  ODEP  staff,  or  their  designees  (i.e., 
VETS,  ETA,  or  HUD),  will  conduct  on- 
site  project  reviews  periodically. 
Reviews  will  focus  on  timely  project 
implementation,  performance  in 
meeting  the  Cooperative  Agreement's 
programmatic  goals  and  objectives, 
expenditures  of  Cooperative  Agreement 
funds  on  allowable  activities, 
integration  and  coordination  with  other 
resources  and  service  providers  in  th^ 
local  area,  project  management,  and 
administration  of  project  activities.  The 
Ending  Homelessness  through 
Employment  and  Housing  Cooperative 
Agreements  may  be  subject  to  other 
additional  reviews,  at  the  discretion  of 
the  ODEP. 


DOL  Reporting:  In  addition  to  the 
combined  HUD  and  DOL  Annual 
Performance  Report  cited  at  the  end  of 
this  Section,  DOL  Cooperative 
Agreement  awardees  will  be  required  to 
submit  to  DOL  quarterly  financial  and 
narrative  progress  reports  for  those 
quarters  other  than  the  one  that 
coincides  with  the  HUD  and  DOL 
Annual  Performance  Report.  Also,  all 
awardees  will  be  expected  to  provide 
demographic  and  other  types  of 
information  on  persons  who  are 
chronically  homeless  securing 
employment  through  use  of 
"customized  employment"  strategies 
(including  information  on  veteran 
status,  types  of  jobs,  wages,  and  benefits 
secured  by  specific  homeless 
individuals  with  disabilities)  and  other 
areas  addressed  through  the  linkages 
and  networks  facilitated  by  project 
activities. 

Awardees  will  be  required  to  submit 
periodic  financial  and  participation 
reports.  Specifically,  the  following 
reports  will  be  required: 

A.  Quarterly  reports:  The  quarterly 
report  is  estimated  to  take  ten  hours  to 
complete.  The  form  for  the  Quarterly 
Report  will  be  provided  by  the  ODEP. 
The  ODEP  will  work  with  the  awardee 
to  help  refine  the  requirements  of  the 
report,  which  wiU,  among  other  things, 
include  measures  of  ongoing  analysis 
for  continuous  improvement  and 
customer  satisfaction.  Quarterly  reports 
will  be  due  for  the  1st,  2nd  &  3rd 
quarters  of  each  year  only  (Note  that  the 
HUD  and  DOL  Annual  Performance 
Report  required  at  the  end  of  this 
section  replaces  the  4th  quarter  report). 

B.  Standard  Form  269:  Financial 
Status  Report  Form  (FSR)  will  be 
Completed  on  a  quarterly  basis,  using 
the  on-line  electronic  reporting  system. 

C.  Final  Project  Report:  The  final 
report  will  include  an  assessment  of 
project  performance  and  outcomes 
achieved.  The  final  report  is  estimated 
to  take  20  hours.  This  report  will  be 
submitted  in  hard  copy  and  on 
electronic  disk  using  a  format  and 
following  instructions,  which  will  be 
provided  by  the  DOL.  An  outline  of  the 
final  report  is  due  to  ODEP  45  days 
before  termination  of  the  Cooperative 
Agreement  with  a  draft  of  the  final 
report  due  to  the  ODEP  30  days  before 
the  termination  of  the  Cooperative 
Agreement.  The  final  report  is  due  to 
the  DOL  within  30  days  following  the 
termination  of  the  Cooperative 
Agreement. 

All  awardees  must  agree  to  cooperate 
with  an  independent  evaluation  to  be 
conducted  by  ODEP.  ODEP  will  arrange 
for  and  conduct  this  independent 
evaluation  of  the  outcomes,  impacts. 


and  accomplishments  of  each  funded 
project.  Awardees  must  agree  to  make 
available  records  on  all  parts  of  project 
activity,  including  participant 
employment  and  wage  data,  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s),  under  the  direction 
of  the  ODEP.  This  independent 
evaluation  is  separate  from  the  ongoing 
evaluation  for  continuous  improvement 
required  of  the  awarded  for  project 
implementation.  The  ODEP's  evaluation 
of  the  Ending  Homelessness  through 
Employment  and  Housing  Cooperative 
Agreements  includes  a  process 
evaluation  that  includes  extensive 
information  pertaining  to  achievements 
under  the  Cooperative  Agreement, 
summary  information,  number  of  people 
with  disabilities  receiving  services. 
numb«  of  people  employed  through  the 
One-Stop  system  and  other  sources. 

Under  support  provided  by  the  ETA, 
it  is  planned  that  a  complimentar}' 
technical  assistance  effort  will  be 
undertaken.  Awardees  are  expected  to 
cooperate  with  this  planned  technical 
assistance  initiative.  Awardees  must 
also  agree  to  work  with  ODEP's  other 
various  technical  assistance  efforts  in- 
order  to  freely  share  with  others  what  is 
learned  about  delivering  customized 
employment  services  to  the  persons 
who  cu^e  chronically  homeless. 
Awardees  must  agree  to  collaborate  with 
other  research  institutes,  centers, 
studies,  and  evaluations  that  are 
supported  by  DOL,  HUD,  and  other 
relevant  federal  agencies,  as 
appropriate.  Finally,  awardees  must 
agree  to  actively  utilize  the  programs 
sponsored  by  the  ODEP,  including  the 
Job  Accommodation  Network, 
(www.jan.wvu.edu),  and  the  Employer 
Assistance  Referral  Network 
(www.earnworks.com). 


HUD  Monitoring  and  Reporting 

HUD  grantees  will  be  required  to 
complete  the  Annual  Performance 
Report  and  will  be  monitored  by  their 
nearest  HUD  field  officer 

DOL  and  HUD  Performance  Reporting 

With  the  assistance  of  the  technical 
assistance  providers,  DOL  and  HUD 
grantees  will  produce  a  combined 
annual  narrative  report  to: 

1 .  Document  lessons  learned — 
Grantees  should  discuss  the  successes 
and  challenges  during  the  grant  year 
regarding  a.  collaborative  interagency 
efforts,  b.  new  service  delivery  models; 
and  c.  working  with  the  chronically 
homeless  population;  2.  Report  success 
rates  of  program  participants  regarding 
a.  completion  of  employment 
preparation,  b.  achievement  of 
employment,  c.  increase  in  earned 
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income,  anc 
over  time. 


Part  IX. 
Criteria 


d.  sustaining  of  housing 
Review  Process  and  Evaluation 


sc  ore 


iterdepartm  ental 


forth 
agei  icy 


aid 


:<og 


maxim  um 


Applicatidns 
representatii  as 
compreh 
representati^jes 
separately 
respectively, 
each  agency 
in 

Collaborativf 
this  section 
criteria  set 
from  the 
reviews  of  th 
be  totaled 
ranked  by  scAre 
nationally.  In 
geographic 
federal  depar 
make  selectiqns 
provide  for  g 
funds. 

The 
applicant  uncjer 
.  These  points 
HUD  and  DO 
Collaboration 
DOL  sections 
points.  Withi 
portion  is  wo^h 
section  is  woith 
application  is 
HUD  or  DOL 
application  w 
Deficiency  is 
40  percent  of 
either  agency' 

DOL  Coopei 
applications 
compliance  w 
thisjiotice 
advisory  in 
the  DOL  Grant 
to  award  Coop  b: 
or  without  di 
In  situations 
award  will  be 
signature  on 
constitutes  a  b 
Grant  Officer 
information 
make  final 


will  be  reviewed  by 
from  DOL  and  HUD  in  a 
review  process.  First, 
at  DOL  and  HUD  will 
DOL  and  HUD  sections, 
to  determine  a  score  for 
section.  Next,  an 

team  will  review  the 
Approach  and  will  score 
j  )intly,  according  to  the 
in  this  SGA.  The  scores 
specific  and  the 
Collaborative  section  will 
the  applications  will  be 
from  highest  to  lowest 
order  to  ensure  maximum 
djversity  in  the  awards,  the 
ments  reserve  the  right  to 

out  of  rank  order  to 
igraphic  distribution  of 


V  il 


DCiL 


thit 
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total  score  for  any 
this  SGA  is  100  points, 
ire  divided  between  the 
sections  and  the 
section.  The  HUD  and 
are  worth  a  total  of  70 
these  100  points,  HUD's 
35  points  and  thfe  DOL 
35  points.  If  an 
deficient  in  either  the 
!  ection,  the  entire 
11  be  disqualified, 
lefined  as  scoring  below 
I  he  allotted  points  for 
section. 


ative  Agreement 
ill  be  reviewed  for 
th  the  requirements  of 
"s  panel  results  are 
nature  and  not  binding  on 
Officer.  DOL  may  elect 
irative  Agreements  with 
isfrussion  with  the  offeror, 
thout  discussions,  an 
)ased  on  the  offeror's 

SF-424,  which 
nding  offer.  The  DOL 
y  consider  any 
is  available  and  will 
aw4rd  decisions  based  on 


VM 


tie; 


what  is  most  advantageous  to  the 
govemmerit,  considering  such  factors  as: 

•  Panel  findings; 

•  Geographic  distribution  of  the 
competitive  applications; 

•  Assuring  a  variety  of  program 
designs;  and 

•  Availability  of  funds 

Part  X.  Administrative  Provisions 

A.  Administrative  Standards  and 
Provisions 

Grantees  are  strongly  encouraged  to 
read  these  regulations  before  submitting 
a  proposal.  The  Cooperative  Agreements 
awarded  under  this  SGA  shall  be  subject 
to  the  following  as  applicable: 

•  29  CFR  Part  95— Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  and  With 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments, 
and  International  Organizations; 

•  29  CFR  Part  96— Audit 
Requirements  for  Grants,  Contracts,  and 
Other  Agreements; 

•  29  CFR  Part  97— Uniform 
Administrative  Requirement  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

B.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  federal  cost 
principles: 

•  State  and  Local  Government — OMB 
Circular  A-87 

•  Nonprofit  Organizations— OMB 
Circular  A-1 22 

•  Profit-Making  Commercial  Firms— 
48  CFR  part  31 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

C.  Cooperative  Agreement  Assurances 
As  a  condition  of  the  award,  the 

applicant  must  certif>'  that  it  will 
comply  fully  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  following 
laws: 

•  29  CFR  Part  31— Nondiscrimination 
in  Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964: 


•  29  CFR  Part  32— Nondiscrimination 
on  the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
from  Federal  Assistance  (Implementing 
section  504  of  the  Rehabilitation  Act,  29 
U.S.C.  794): 

•  29  CFR  Part  36— Nondiscrimination 
on  the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance 
(Implementing  title  IX  of  the  Education 
Amendments  of  1972.  20  U.S.C.  1681  et. 
seq.);  and 

•  29  CFR  Part  37— Nondiscrimination 
and  Equal  Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998 
(WIA),  (Implementing  Section  188  of  the 
Workforce  Investment  Act,  29  U.S.C. 
2938). 

The  applicant  must  include 
assurances  and  certifications  that  it  will 
comply  with  these  laws  in  its 
Cooperative  Agreement  application.  The 
assurances  and  certifications  are 
attached  as  Appendices  A,  B. 

Signed  at  Washington,  DC  this  11th  dav  of 
July,  2003. 

Lawrence  J.  Kuss, 

DOL  Grant  Officer. 

Signed  at  Washington.  DC  this  11th  day  of 
July,  2003. 

Roy  A.  Bernardi, 

Assistant  Secretary- for  Communitv  Planning 
and  Development.  U.S.  Department  of 
Housing  and  Urban  Development. 

Appendix  A.  DOL  forms/certifications 

•  Application  for  Federal  Assistance.  Form 
SF424 

•  Budget  Information  Sheet,  Form  SF  424A 
.•  Assurances  and  Certifications  Signature 

Page 

•  Survey  on  Ensuring  Equal  Opportunity 
Appendix  B.  HUD  forms/certifications 

•  HUD-424 

•  Applicant  Certification 

•  Consolidated  Plan  Certification 

•  Certification  of  Consistency  with  the 
Continuum  of  Care 

•  Special  Projects  Certifications-Discharge 
Policy  and  Mainstream  Programs 

•  Disclosure  of  Lobbying  Activities  (only 
complete  this  form  if  applicant  organization 
engages  in  lobbying  activities) 

•  Applicant/Recipient  Disclosure/Update 
Report 

BILLING  CODE  4510-CX-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0346-0043 


1.  TYPE  OF  SUBMISSION: 

Application 

[\  Constniction 

Q  Non-Constructk>o 


Preapplicatioo 
r~l  Construction 
□  Non-Con  stnicMon 


2.  DATE  SUBUnTTED 

July  10.  2003 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applcant  Menlifief 


State  Application  IdentiTier 


Federal  Identifier 


5.  APPLICANT  INFORMATION 


Legal  Name: 


OrganizaGonal  Unit 


Address  (give  city,  county.  Slate,  and  zip  code): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (E/NJ 

ED-m  I  UJL" 


8.  TYPE  OF  APPLICATION; 

Q  New         O  Continuation 

K  Revision,  enter  appropriate  lett^(s)  in  tx3x(es) 


r~|  Revision 

□  □ 


Name  and  telephone  numljer  of  person  to  be  contacted  on  matters  involvinj 
this  application  (g/Ve  area  code) 


7.  TYPE  OF  APPLICANT:  (enter  appropriate  letter  in  box) 


D 


A  Increase  Award         B  Decrease  Award       C.  Increase  Durafion 
D.  Decrease  Duration    Otherfspec/fy/ 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


CD-an 


TITLE; 


12.  AREAS  AFFECTED  BY  PROJECT  CC/ttes.  Counties,  States,  etc.): 


A.  State  H  Independent  School  Otsl 

8  County  |  State  Controlled  Institution  o<  Higher  Learning 

C  Municipal  J  Private  University 

D  Township  K  Indian  Tril)e 

E.  Interstate  L  Individual 

F.  Intermunidpal    .  M  Profit  Organizalion 

G  Special  District  N  Other  (Spedty) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANT'S  PROJECT; 


13.  PROPOSED  PROJECT 


Stan  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b  Project 


IS.  ESTIMATED  FUNDING: 


a  Federal 


b  Applicant 


c.  State 


d  Local 


e  Other 


f  Program  Income 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a  YES    THIS  PREAPPLICATtON/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON; 


DATE 


b  No     a  PROGRAM  IS  NOT  COVERED  BY  E  O   12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPUCANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
□  Yes     If  "Yes,"  atUch  an  explanation.  □  No 


g  TOTAL 

18  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF.  ALL  DATA  IN  THIS  APPLICATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a  Type  Name  o(  Authorized  Representative 


b  Title 


c  Telephone  Numt)ef 


d.  Signature  of  Authorized  Representative 


e  Dale  Signed 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


Standard  Form  424  (Rev  7-97) 
Prescribed  by  OMB  Circular  A-102 


Appendix  A 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  V^orting  burden  for  this  coflecJion  of  information  is  esOmated  to  average  45  minutes  per  response,  including  time  for  reviewirxj 
instrucwns.  searcti.ng  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
infofTTvition.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coBectioo  of  information,  induding  suggestions  for 
reducir  g  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0043).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


standard  form  used  by  applicants  as  a  required  facesheef  for  preappiications  and  applications  submitted  for  Federal  assistance  II 
jsed  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
ie  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  iajheir  process,  have  been  given  an  opportunity  to  review 
the  ap(  licant's  submission. 


This  is 
wiH  tie 
responte 


Item; 
1. 

2. 


3. 

4. 


7. 
8. 


9. 


10 


11. 


Self-explarfatory. 


Entry: 


Date  application  submitted  to  Federal  agency  (or  State  if 
jpplicable)  and  applicant's  control  numt)er  (if  applicable). 

State  use  only  (if  applicable). 

f  this  application  is  to  continue  or  revise  an  existing  award, 
snter  present  Federal  identifier  number.  If  for  a  new  project, 
save  t>lank. 

Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  comptete  address  of 
Ihe  applicant,  and  name  and  telephone  number  of  the  person  to 
»ntact  on  matters  related  to  this  application. 

nter  Employer  Identificabon  Number  (EIN)  as  assigned  by  the 
I  itemal  Revenue  Service. 

I  inter  the  appropriate  letter  in  the  space  provided. 

( Iheck  appropnate  box  and  enter  appropriate  letter(s)  in  ttie 
!  pace(s)  provided: 

-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an  addltwnal 
funding^udget  period  for  a  project  with  a  projected 
completion  date. 

-  "Reviswn"  means  any  change  in  the  Federal 
Government  s  financial  obligation  or  contingent 
iabifity  from  an  existing  obligation 

^  ame  of  Federal  agency  from  which  assistance  Is  being    - 
r<  quested  with  this  application. 

U  5e  the  Catalog  of  Federal  Domestic  Assistance  number  and 
til  Ie  of  the  program  under  which  assistance  is  requested. 

E  nter  a  brief  descriptive  title  of  the  project  If  more  than  one 
p  rogram  Is  Involved,  you  should  append  an  explanation  on  a 
s  sparate  sheet.  If  appropriate  (e.g.,  construction  or  real 
p  roperty  projects),  attach  a  map  showing  project  k)cation  For 
F  reapplKafions.  use  a  separate  sheet  to  provide  a  summary 
d  ascription  of  this  project. 

Appendix  A 


Item: 
12. 


13. 
14. 

15. 


16. 


17. 


18. 


Entry; 
List  only  the  largest  political  entities  affected  (e.g..  SUte, 
counties,  cities). 

Self-explanatory. 

List  the  applicants  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  shoukJ  t>e  included  on  appropriate 
lines  as  applicable.  If  the  actkjn  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  gnly  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  In 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  applkatlon  is  subject  to  the 
State  Intergovernmental  review  process. 

This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  Include  delinquent  audit 
disallowances,  loans  and  taxes. 


To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


SF-»24  (Rev  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  collecbon  of  Infonnalion  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infomrtation,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  PapenvorV  Reduction  Project  (0348-0044),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  lor  funds 
from  one  or  more  grant  programs.  In  preparing  tfie  budget, 
adhere  to  any  existing  Federal  grantor  agency,  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  t>e 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  ottier 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the-  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case,  Sections  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods  All 
applications  should  contain  a  tweakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Butlget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Cdumn 
(a)  the  Catakjg  program  title  and  the  Catalog  numtier  in  Column 
(b). 

For  applk:ations  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catak>g  numt)er  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  Oie  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  titie 
on  each  line  jn  Column  (a)  and  the  respective  Catalog  numtier  on 
each  lioeici  Column  (b). 

For  af)plications  pertaining  to  multiple  programs  where  or>e  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  tfie 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  pwovide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provkje  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e).  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
t)efore  the  end  of  each  funding  period  as  required  by  ttie  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Ottierwise,  leave  these  columns  blank  Enter  in 
columns  (e)  arKi  (f)  the  amounts  of  funds  needed  for  ttie 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (e)  and  (0- 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  ttie  amount  of  the 
increase  or  decrease  of  Federal  funds  ar»d  enter  in  Column  (f)  tt>e 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  ttie  total  previous  auttiorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Sfvjw  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  stwwn  on  Lmes  1-4. 
Column  (a).  Section  A  When  additional  stieets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  stieet  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6(  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the  same  as  the  total 
amount  shown  in  Sectkin  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4).  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A. 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  project.  Do  not  add  or  subti-act  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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amount  of  program  income  may  be  considered  by  the 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Section  C .  Non-Federal  Resources 


I  Enter  amounts  of  non-Federal  resources  that  will  be 
ttie  grant  If  in-kind  contributions  are  included,  provide  a 
explanation  on  a  separate  sheet. 


Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a).  Section  A.  A  breakdown  by  function  or 
a  *vity  is  not  necessary. 


Ci>lumn  (b) 

a|>plicant 


Enter  the  contribution  to  be  made  by  the 


C  >lumn  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in^ind  contrioution  if  the  applicant  is  not  a  State  or 
Slate  agency  Applicants  whk;h  are  a  State  or  State 
a<  encies  shouW  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
cc  ntributkws  to  be  made  from  all  other  sources. 

Ci  rfumn  (e)  -  Enter  totals  of  Columns  (b).  (c),  and  (d). 


Line  12  -  E  nter  the  total  for  each  of  Columns  (b)-(e).  The  amount 


in  Column 
(f),  Section 


(e)  should  be  equal  to  the  amount  on  Line  5  Column 
A. 


Section  OJForecasted  Cash  Needs 

Line  13-1  ;nter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  ag«  ncy  during  the  first  year. 

Line  14  -  E  iter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  (  uring  the  first  year. 


Line  1 5  -  Enter  the  totals  of  amounts  on  Lines  1 3  and  1 4. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  tiOes 
shown  in  Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  cuaent  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  tiUes.  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetennined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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OMB  Approval  No  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  <ninutes  per  response,  including  time  for  reviewing 
insbuctions  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
infomiation"  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infomiation,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0040).  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  instihjtional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  tiie  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and.  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
tt>e  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  emptoyees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  wort^  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Ad  of  7. 
1970  (42  use.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 

one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C  F.R  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discriminatkKi  on  the  basis  of  race,  color 

or    national    origin;    (b)    Title    IX    of    the    Education  8. 

Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975.  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Atxjse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (PL.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S.C.  §§290  dd-3  and  290  ee 
3),  as  ameiKled,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIM  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§360.1  et  seq).  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  qf  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  tieing 
made;  and,  (j)  '^  requirements  of  any  other 
nondiscrimination  statute(s)  whch  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  111  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  whk;h  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  partiapation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.SC  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
In  part  with  Federal  funds. 
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9  W  B  compty,  as  applicable,  with  the  provisions  of  the  Davis- 
&  con  Act  (40  U.S.C.  §§276a  to  276a-7).  the  Copeland  Act 
(4 )  use.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
WtfV  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333).  regarding  latxx  standards  for  federally-assisted 
CO  nstruction  sutiagreements. 

10.  WU  comply,  if  applicable,  with  flood  insurance  purchase 
r»  luirements  of  Section  102(a)  of  the  Flood  Disaster 
PrXection  Act  of  1973  (P.L.  93-234)  which  requires 
re<  ipients  in  a  special  flood  hazard  area  to  participate  in  the 
pn  gram  and  to  purchase  flood  insurance  if  the  total  cost  of 
in^ratjle  construction  and  acquisition  is  $10,000  or  more. 


11.     Wil 


comply  with  environmental  standards  which  may  be 
pursuant  to  the  following:  (a)  institution  of 
■  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
live  Order  (EO)  11514;  (b)  notification  of  violating 
pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pu^uant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
lains  in  accordance  with  EO  11988;  (e)  assurance  of 
consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
of  1972  (16  U.S.C.  §§1451  et  seq );  (f)  confonnity  of 
■  actions  to  State  (Clean  Air)  Implementation  Plans 
Section  176(c)  of  the  Clean  Air  Act  of  1955.  as 
amended  (42  U.S.C  §§7401  et  seq);  (g)  protection  of 
uncerground  sources  of  drinking  water  under  the  Safe 
Driiking  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Enc angered  Species  Act  of  1973,  as  amended  (PL  93- 
205  i 


prescribed 
en'  rironmental 
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13. 


12.  Wai  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  use.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wiW  and  scenic  rivers  system. 

Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  Nstoric  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  §§469a-1  et  seq). 

Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

■"=  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  heW  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 


14. 


16. 


17. 


18. 


Will  comply  with  the  Lead-Based  Pajnt  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  constmction  or 
rehabilitation  of  residence  structures. 

Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A- 133, 
"Audits  of  States,  Local  Govemments.  and  Non-Profil 
Organizations." 

Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


TITLE 


DATE  SUBMITTED 
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Survey  on  Ensuring 
Equal  Opportunity 

FOR  ApPI  irANTS 


Federal  Agency  Use  Only 


OMB  No.  1225-0083       Exp.  02/28/2006 


NOTE:  Please  place  survey  form  directly  behind  the  Standard  Application  for  Federal  Assistance  (SF  424)  fact  sheet. 


Purpose:  This  form  is  for  applicants  that  are  private  nonprofit  organizations  (not  including  private  universities).  Please  complete 
it  to  assist  the  federal  government  in  ensunng  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
equal  opportunity  to  compete  for  federal  funding.  Information  provided  on  this  form  will  not  be  considered  m  any  way  in  making 
funding  decisions  and  will  not  be  included  in  the  federal  grants  database.  ^^^ 


1.  Does  the  applicant  have  501(c)(3)  status? 
Q  Yes  Q  No 


2.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


LJ  3  or  Fewer 

□  4-5 

□  6-14 


□  15-50 

□  51-100 
G  over  100 


3.  What  is  the  size  of  the  applicant's  annual 
budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 

□  S150,000- $299,999 

□  $300,000  -  $499,999 

□  $500,000  -  $999,999 
Q  $1,000,000 -$4,999,999 
G  $5,000,000  or  more 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

□  No    ^ 


□ 


Yes 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 

□  Yes  Q  No    • 

7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Federal, 
State,  or  local)?  ,, 


□  Yes 


□  No 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


□ 


Yes 


□ 


No 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


^es 


□ 


No 


( 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 

1.  501(c)  (3)  statuses  is  a  legal  designation  providecl  on  application  to  the 
Internal  Revenue  Service  by  eligible  organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have  50t(c)(3)  status.  Other  grant 
programs  do  not. 


For  example,  two  part-time  employees  who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the  applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey  questions  2  and  3  should  reflect  the 
staff  and  budggt^size  of  the  local  affiliate. 


3.  Annual  budget  means  the  amount  of  money  your  organization  spends  each 
year  on  all  of  its  activities. 

4.  Self-identify. 

5.  An  organization  is  considered  a  community-based  organization  if  its 
headquarters/service  location  shares  the  same  zip  code  as  the  clients  you 
serve. 

6.  An  "intemiediary"  is  an  organization  that  enables  a  group  of  small 
organizations  to  receive  and  manage  govemment  funds  by  administering  the 
grant  on  their  behalf. 

7.  Self-explanatory. 

8.  Self-explanatory 

Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of  1995.  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  such  collection  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number  for  this  information  collection  is  1225-0083 
The  time  required  to  complete  this  infomnation  collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to  review  instmctions,  search  existing  data 
resources,  gather  the  data  needed,  and  complete  and  review  the  infomiation  collection 
If  you  have  any  comments  concerning  the  accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form,  please  write  to:  Departmental  Clearance 
Utticer,  U.S.  Department  of  Labor.  200  Constitution  Avenue  NW  Room  N-1301 
Washington.  DC.  20210    If  you  have  comments  or  concerns  regarding  the  status 
of  your  individual  submission  of  this  form,  write  directly  to:  Joyce  I  Mays 
\pplication  Control  Center.  U.S.  Department  of  Labor.  200  Constitution  Avenue'  NW 
/Vashington,  DC  2021 0  ' 
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Application  for 
Federal  Assistance 


1.  Type  o(  Submission 

n  Application  |     |  Preapplication 


U.S.  Department  of  Housing 
and  Urt>an  Development 


OMB  Approval  NO.2S01-0017  (e«p  03/31/2005) 


2.  Date  Submitted 


4.  HUO  Application  Number 


3.  Date  and  Vme  Received  by  HUO 


S.  Existing  Grant  Number 


7.  Appficanfs  Legal  Name 


9.  /\ddress  (give  city,  county,  State,  and  zip  code) 
A.  Address: 
B.City: 

C.  County:  '  -  i 

O  Slate: 
E.  Zip  Code: 


Applicant  Identification  Numt>er 


8.  Organizational  Unit 


1 1 .  Employer  Identification  Number  (EIN)  or  SSN 


13.  Type  of  Application 
[New   I     I        Continuation  j      | 


Renewal 


D 


Revision 


If  Revision,  enter  appropriate  letters  in  box(es)  [j    LI 

A.  Increase  Amount  B.  Decrease  Amount  C.  Increase  Duration 
0  Decrease  Duration  E  Otfjer  (Specify) 


10.  Name,title,t8tephone  numtjer,fax  number,  and  e-mail  of  the  person  to  be 
contacted  on  matters  involving  this  application  (including  area  codes) 

A.  Name: 

B.  Trtte: 

C.  Phone: 
D  Fax; 

E  E-mail:  ' 


12.  Type  of  Applicant  (enter  appropriate  letter  in  box)  | 

A.  State  I.  University  or  College 

B.  County  J-  Indian  Trit>e 

C.  Munidpal  K  Trtjally  Designated  Housing  Entity  (TDHE) 

D.  Township  L.  Individual 

E.  Interstate  M  Profit  Organization 
F  Intermunidpal  N  Non-profit 

G.  Special  District  O  Public  Housing  Authority 

H.  Independent  School  District  P.  Other  (Specify) " 


1 5  Catalog  of  Federal  Domestic  Assistance  (CFOA)  Number 

EZZ 

Tide: 

Component  Title^ ^^^^^^^^ 


17.  Areas  affected  by  Program  (boroughs,  cities,  counties,  States, 
Indian  Reservation,  etc.)  ; 


18a.  Proposed  Program  start  date 


20.  Estimated  Funding:  Applicant  must  complete  the  Funding  MaWx  on  Page  2. 


18b.  Profxjsed  Program  end  date 


14  Name  of  Federal  Agency 

U.S.  Department  of  Housing  and  Urban  Development 


16.  Descriptive  Title  of  Applicants  Program 


19a  Congressiorwl  Districts  of  Applicant 


19b  Congressional  Districts  of 
Program 


21.  Is  Application  subject  to  review  by  State  Executive  Order  12372  Process? 


A.  Yes 
B    No 


This  preapplication/application  was  made  available  to  ttie  State  Executive  Order  12372  Process  for  review  on:  Oate_ 

Program  Is  not  covered  by  E.O.  12372 

Program  has  not  been  selected  by  State  for  review. 


22  Is  the  Applicant  delinquent  on  any  Federal  debt? 

[     I    Yes  If -Yes."  explain  below  or  attach  an  explanation 


Previous  versions  of  HUO-424  and  424-M  are  obsolete 


Page  1  of  2 
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Funding  Matrix 


The  ap#«can<  musJ  provide  the  funding  matrix  shown  below,  fisting  each  program  for  which  HUO  binding  is  being 
requested,  and  complete  the  certifications. 


Grant  ( 'rogram* 


HUO 
Share 


Applicant 
Match 


Other  HUD 
Funds 


Other  Federa 
Share 


Gm  d  Totals 


0.00 


0.00 


State 
Share 


Local/Tribal 
Share 


0.00 


For  Fl  IIPs,  show  both  initiatrve  and  component 


0.00 


other 


Program 
Income 


Total 


0.00 


0.00 


0.00 


0.00 


0.00 


0.00 


0.00 


0.00 


0.00 


0.00 


Certifications  "  ' — " 

I  certify  JO  the  best  of  my  Knowledge  and  belief,  that  no  Federal  appropnaled  funds  have  been  paid,  or  wi«  be  paid  by  or  on  behalf 
of  the  aprtHcant.  to  any  person  for  influencng  or  attempting  to  influence  an  officer  or  employee  of  an  agency  a  Member  of 
Congress;  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress,  .n  connection  with  Ihe  awarding 
of  this  Federal  grant  or  te  extension,  renewal,  amendment  or  modification    If  funds  other  than  Federal  appropriated  funds  have 
or  w..  be  |««1  for  in«uenc»,g  or  attempting  to  influence  the  persons  listed  above,  I  shall  complete  and  submit  Standard  Form-CLL 

°!^l!r  '°  '"^''  ''°**^'^    I  ce,«y  that  I  Shan  requiro  all  sub  awards  at  a«  t«rs  (indud»^  sub^nts  and  contracts)  to 
SHnilarty  oerlity  and  disclose  accordingly 

FederalJ  recognized  Indian  Tribes  and  tribally  designated  housing  en«ies  (TDHEs)  estabfehed  by  Federally-recognized  Indian  tribes 

X'^ ^wp""^  "* ""  ■*"'  """"^  ""^  '"  ""^^  '"^  ~''"^  °"^  «^  Amendment  but  State.ecogn«ed  Indian 
tntes  and  TDHEs  established  under  State  law  are  not  excluded  from  the  statute's  coverage 

Zl^^^HT^  *«»P°«"<^  «^  Assurances  and  Certifications  {HUD^248)  attached  to  this  appln^ation  or  renews  and  incorporates  hx 

the  lu,^  you  are  seeking  the  Assurances  and  Certifications  cunnently  oo  file  With  HUD    To  the  best  Of  my  .<no^ 

-ifonnab*  m  m«  applica.»n  is  true  and  correct  and  constitutes  matenal  representation  of  fact  upon  which  HUO  may  rely  in  awartina 


23  Signa^ire  of  Authorized  Official 


r«e 


Previc  js  versions  of  HUD-424  and  424-M  are  obsolete 


Name  (printed) 


Date  (mm/dd/yyyy) 


Page  2  of  2 
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(These  certified  statements  are  required  by  law.) 


:f 


A.  For  the  Supportive  Housing  (SHP),  Shelter  Plus 
Care  (SK:),  and  Singk  Room  Occupancy  (SRO) 
programs: 

1.  Fair  Housing  and  Equal  Opportunity. 

It  will  comply  with  Title  VI  of  die  Civil  Rights  Act  of 
1964  (42  U.S.C.  2(X)0(d))  and  regulations  pursuant 
thereto  (Title  24  CFR  part  I),  which  state  diat  no 
person  in  the  United  States  shall,  on  the  ground  of 
race,  color  or  national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination  under  any 
program  or  activity  for  which  the  applicant  receives 
Federal  financial  assistance,  and  will  immediately  take 
any  measures  necessary  to  effectuate  this  agreement. 
Witti  reference  to  the  real  property  and  stnicture(s) 
diereon  which  are  provided  or  improved  with  the  aid 
of  Federal  financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obligate  the  applicant, 
or  in  the  case  of  any  transfer,  transferee,  for  the  period 
during  which  the  real  property  and  structure(s)  are 
used  for  a  purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  purpose 
involving  the  provision  of  similar  services  or  benefits. 

It  will  comply  with  the  Fair  Housing  Act  (42 
use.  3601-19),  as  amended,  and  with  implementing 
regulations  at  24  CFR  part  100,  which  prohibit 
discrimination  in  housing  on  the  basis  of  race,  color, 
religion,  sex,  disability,  familial  status  or  national 
ongin. 

It  will  comply  with  Executive  Order  J  1063  on 
Equal  Opportunity  in  Housing  and  wityfmplementing 
regulations  at  24  CFR  Part  107  which  prohibit 
discrimination  because  of  race,  color,  creed,  sex  or 
national  origin  in  housing  and  related  facilities 
provided  with  Federal  financial  assistance. 

It  will  comply  with  Executive  Order  1 1 246  and  ail 
regulations  pursuant  thereto  (41  CFR  Chapter  60-1), 
which  state  that  no  person  shall  be  discriminated 
against  on  the  basis  of  race,  color,  religion,  sex  or 
national  origin  in  all  phases  of  employment  dxiring  the 
performance  of  Federal  contracts  and  shall  take 
affirmative  action  to  ensure  equal  employment 
opportunity.  The  applicant  will  incorporate,  or  cause 
to  be  incorporated,  into  any  contract  for  construction 
work  as  defined  in  Section  1 30.5  of  HUD  regulations 
the  equal  opportunity  clause  required  by  Section 
1  30jI  5(b)  of  the  HUD  regulations 

It  will  comply  with  Section  3  of  the  Housing  and 
Urban  Development  Act  of  1968,  as  amended  (12 
U.S.C.  170l(u)),  and  regulations  pursuant  thereto  (24 
CFR  Part  135),  which  require  that  to  the  greatest 
extent  feasible  opportunities  for  training  and 
employment  be  given  to  lower-income  residents  of  the 
project  and  contracts  for  work  in  connection  with  the 


project  be  awarded  in  substantia]  part  to  persons 
residing  in  the  area  of  the  project. 

It  will  comply  with  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C.  794),  as 
amended,  and  with  implementing  regulations  at  24 
CFR  Part  8,  which  prohibit  discrimination  based  on 
disability  in  Federally-assisted  and  conducted 
programs  and  activities. 

It  will  comply  with  the  Age  Discrimination  Act  of 
1975  (42  use.  6101-07).  as  amended,  and 
implementing  regulations  at  24  CFR  Part  146,  which 
prohibit  discrimination  because  of  age  in  projects  and 
activities  receiving  Federal  financial  assistance 

It  will  comply  with  Executive  Orders  1 1625, 
12432,  and  12138,  which  state  that  program 
participants  shall  take  affirmative  action  to  encourage 
participation  by  businesses  owned  and  operated  by 
members  of  minority  groups  and  women. 

If  persons  of  any  particular  race,  color,  religion, 
sex,  age,  national  origin,  familial  status,  or  disabihty 
who  may  qualify  for  assistance  are  unlikely  to  be 
reached,  it  will  establish  additional  procedures  to 
ensure  that  interested  persons  can  obtain  information 
conceming  the  assistance. 

It  will  comply  with  the  reasonable  modification  and 
accommodation  requirements  and,  as  appropnate,  the 
accessibility  requirements  of  the  Fair  Housing  Act  and 
section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended. 

Additional  for  SKT: 

If  applicant  has  established  a  preference  for  targeted 

populations  of  disabled  persons  pursuant  to  24  CFR 

582  330(a),  it  will  comply  with  this  section's 

nondiscnmination  requirements  within  the  designated 

population 

2.  Drug  -  Free  WcrkpUce. 

It  will  provide  drug-free  workplaces  in  accordance 
widi  the  Drug-Free  Workplace  Act  of  1988  (41  U.S.C. 
701)  by; 

(a)  publishing  a  statement  notifying  employees  that 
the  unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's  workplace 
and  specifying  the  actions  diat  will  be  taken 
against  employees  for  violation  of  such 
prohibition; 

(b)  establishing  an  ongoing  drug-free  awareness 
program  to  inform  employees  about: 

( 1 )  the  dangers  of  drug  abuse  in  the  workplace; 

(2)  the  grantees  policy  of  maintaining  a  drug-free 
workplace, 

(3)  any  available  drug  counseling,  rehabilitation, 
and  employee  assistance  programs,  and 
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(4)    the  penalties  th^  may  be  imposed  upon 

3.  Aati-Lobbytas. 

employees  for  drug  abuse  violations 

(a)  No  Federally  appropriated  funds  have  been  paid  or 

occurring  in  the  workplace; 

will  be  paid,  by  or  on  behalf  of  the  undersigned,  to 

' 

(c)   making  it  a  requirement  that  each  employee  to  be 

any  person  for  influencing  or  attempting  to 

engaged  in  the  performance  of  the  grant  be  given 

influence  an  officer  or  employee  of  any  agency,  a 

a  copy  of  the  statement  required  by  pai  agraph  (a); 

Member  of  Congress,  an  officer  or  employee  of 

(d)  notifying  the  employee  m  the  statement  required 

Congress,  or  an  employee  of  a  Member  of 

by  paragraph  (a)  that,  as  a  condition  of 

Congress  in  connection  with  the  awarding  of  any 

employment  under  the  grant,  the  employee  will; 

Federal  contract,  the  making  of  any  Federal  grant. 

( 1 )    abide  by  the  terms  of  the  statement,  and 

the  making  of  any  Federal  loan,  the  entering  into 

(2)  notify  the  employer  in  writing  of  his  or  her 

of  any  cooperative  agreement,  and  the  extension. 

' 

conviction  for  a  violation  of  a  criminal  drug 

continuation,  renewal,  amendment,  or 

statute  occurring  in  the  workplace  no  later 

modification  of  any  federal  contract,  grant,  loan, 

C 

than  five  calendar  days  afler  such  conviction; 

or  cooperative  agreement 

(e)  notifying  the  agency  in  writing,  within  ten 

(b)  If  any  funds  other  than  Federally  appropriated 

calendar  days  after  receiving  notice  under 

funds  have  been  paid  or  will  be  paid  to  any  person 

subparagraph  (dX2)  from  an  employee  or 

for  influencing  or  attempting  to  influence  an 

otherwise  receiving  actual  notice  of  such 

officer  or  employee  of  any  agency,  a  Member  of 

conviction    Employers  of  convicted  employees 

Congress,  an  officer  or  employee  of  Congress,  or 

must  provide  notice,  including  position  title,  to 

an  employee  of  a  Member  of  Congress  in 

every  grant  officer  or  other  designee  on  whose 

connection  with  this  Federal  contract,  grant,  loan. 

grant  activity  the  convicted  employee  was 

or  cooperative  agreement,  the  undersigned  shall 

working,  unless  the  Federal  agency  has  designated 

complete  and  submit  Standard  Form-LLL, 

a  central  point  for  the  receipt  of  such  notices. 

Disclosure  Form  to  Report  Lobbying,  in 

Notice  shall  include  the  identification  number(s) 

accordance  with  its  instructions. 

• 

of  each  affected  grant; 

(c)  The  undersigned  shall  require  that  the  language  of 

(0  taking  one  ofthe  following  actions,  within  30 

this  certification  be  included  in  the  award 

calendar  days  of  receiving  notice  under 

documents  for  all  sub  awards  at  all  tiers  (including 

, 

subparagraph  (dX2),  with  respect  to  any  employee 

subcontracts,  subgrants,  and  contracts  under 

who  IS  so  convicted: 

grants,  loans,  and  cooperative  agreeniKnts)  and 

(1 )    taking  appropriate  personnel  action  against 

that  all  subrecipients  shall  certify  and  disclose 

such  an  employee,  up  to  and  including 

accordingly. 

teimination,  consistent  with  the  requirements 

This  certification  is  a  material  representation 

ofthe  Rehabilitation  Act  of  1973  ,  as 

of  fact  upon  which  reliance  was  placed  when  this 

amended;  or 

transaction  was  made  or  entered  into    Submission 

(2)    requiring  such  employee  to  participate 

of  this  certification  is  a  prerequisite  for  making  or 

satisfactorily  in  a  drug  abuse  assistance  or 

entering  into  this  transaction  imposed  by  section 

rehabilitation  program  approved  for  such 

1 352,  title  3 1 ,  U.S.  Code.  Any  person  who  fails  to 

purposes  by  a  Federal,  State  or  local  health. 

file  the  required  certification  shall  be  subject  to  a 

law  enforcement,  or  other  appropriate 

civil  penalty  of  not  less  than  S  10,000  and  of  more 

agency; 

than  $  1 00,000  for  each  such  failure. 

(g)  making  a  good  faith  effort  to  continue  to  maintain 

a  drug-free  workplace  through  implementation  of 

4.    Defearment 

paragraphs  (a),  (b),  (c),  (d),  (e)  and  (0; 

(h)  providing  the  street  address,  city,  county,  state  and 

It  and  its  principals  (see  24  CFR  24.l05(p)): 

zip  code  for  the  site  or  sites  where  the 

(a)  are  not  presently  debarred,  suspended,  proposed 

performance  of  work  in  connection  with  the  grant 

for  debarment,  declared  ineligible,  or  voluntarily 

will  take  place    For  some  applicants  who  have 

excluded  from  covered  transactions  (see  24  CFR 

functions  carried  out  by  employees  in  several 

24. 1 10)  by  any  Federal  department  or  agency. 

departments  or  offices,  more  than  one  location 

(b)  have  not  within  a  three-year  period  preceding  this . 

may  need  to  be  specified.   It  is  further  recognized 

proposal  been  convicted  of  or  had  a  civil  judgment 

that  States  and  other  applicants  who  become 

rendered  against  them  for  commission  of 

grantees  may  add  or  change  sites  as  a  result  of 

embezzlement,  thefl,  forgery,  bribery,  falsification 

changes  to  program  activities  during  the  course  of 

or  destruction  of  records,  making  false  statements, 

grant-funded  activities.  Grantees,  in  such  cases. 

or  receiving  stolen  property; 

are  required  to  advise  the  HUD  Field  Office  by 

(c)  are  not  presently  indicated  for  or  otherwise 

submitting  a  revised  Place  of  Performance  form. 

criminally  or  civilly  charged  by  a  governmental 

The  period  covered  by  the  certification  extends 

entity  (Federal,  State  or  local)  with  commission  of 

until  all  fimds  under  the  specific  grant  have  been 

any  of  the  offenses  enumerated  in  (b)  of  this 

expended. 

certification;  and 
(d)  have  not  within  a  three-year  period  preceding  this 

• 

application/proposal  had  one  or  more  public 

Appendix  B                                          hud-40076 

Federal  Register/ Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


42861 


transactions  (Federal,  State  or  local)  terminated 
for  cause  or  default 

i.    Uaiform  Act 

It  will  comply  witfi  the  Uniform  Relocation  and 
Real  Property  Acquisition  Policies  Act  of  1970  (as 
amended),  and  the  implementing  regulations  at:  24 
CFR  583.310  for  SHP,  24  CFR  582  335  for  S+C,  and 
24  CFR  882.8 10  for  SRO. 

B.   For  SHP  Only. 

1.  Maintenance  of  Effort. 

It  will  comply  with  the  maintenance  of  effort 
requirements  descnbed  at  24  CFR  583.1  SO(a). 

2.  20- Year  Operation  Rule 

For  applicants  receiving  assistance  for  acquisition, 
rehabilitation  or  new  construction:  The  project  will  be 
operated  for  no  less  than  20  years  fix)m  the  date  of 
initial  occupancy  or  the  date  of  initial  service 
provision  for  the  purpose  specified  in  thC'spplication. 

3.  1-Year  Operation  Rule. 

For  applicants  receiving  assistance  for  supportive 
services,  leasing,  or  operating  costs  but  not  receiving 
assistance  for  acquisition,  rehabilitation,  or  new 
CDil&tiuction:  The  project  will  be  operated  for  the 
purpose  specified  in  the  application  for  any  year  for 
which  such  assistance  is  provided. 

4.  Environmental  Rule. 

(a)  Ifthe  applicant  is  a  State  or  other  governmental 
entity  with  general  governmental  powers  (see  24 
CFR  583.5),  it  assumes  all  the  environmental 
review  responsibility  that  would  otherwise  be 
performed  by  HUD  as  the  responsible  Federal 
official  under  the  National  Environmental  Policy 
Act  (42  use.  4321)  (NEP  A)  and  related 
environmental  laws  and  authorities  listed  in  24 
CFR  paft  58,  including  acceptance  of  jurisdiction 
ofthe  Federal  courts,  and  will  assess  the 
environmental  effects  of  each  application  for 
assistance  in  accordance  with  the  provisions  of 
NEPA  and  24  CFR  part  58. 

(b)  Ifthe  applicant  is  a  pnvate  nonprofit  organization 
or  a  governmental  entity  with  special  or  limited 
purpose  powers,  it  will  (i)  not  enter  into  a 
contract  for,  or  otherwise  commit  HUD  or  local 
fiinds  for,  acquisition,  rehabilitation,  conversion, 
lease,  repair,  or  construction  of  property  to 
provide  housing  under  the  program,  pnor  to 
HUD's  completion  of  an  environmental  review  in 
accordance  with  24  CFR  Part  50  and  HUD's 
approval  ofthe  application;  (ii)  supply  HUD  with 
information  necessary  for  HUD  to  perform  any 
applicable  environmental  review  when  requested 
under  24  CFR  583.225(a);  and  (iii)  carry  out 


mitigating  measures  required  by  HUD  or  ensure 
that  alternate  sites  are  utilized. 

C.  ForS+COoly. 

1 .  Maintenance  of  Effort . 

It  will  comply  with  the  maintenance  of  effort 
requirements  described  at  24  CFR  582  1 1 5(d) 

2.  Supportive  Services. 

It  will  make  available  supportive  services 
appropriate  to  the  needs  of  the  population  served  and 
equal  in  value  to  the  aggregate  amount  of  rental 
assistance  funded  by  HUD  for  the  full  term  ofthe 
rental  assistance  and  that  it  will  fiind  the  supportive 
services  itself  if  the  planned  resources  do  not  become 
available  for  any  reason 

3.  Compooents:  Standards,  Definitions,  and 
$3,000  Minimum. 

(a)  For  the  SRO  component  only,  the  proposed  site 
meets  HUD's  site  and  neighborhood  standards 
(24  CFR  882.803(bX4),  and  meets  the  regulatory 
definition  of  single  room  occupancy  housing  (24 
CFR  882.802). 

(b)  For  the  SRO  and  PRA  with  rehabilitation 
components,  the  rehabilitation  costs  will  meet  the 
per  unit  rehabilitation  minimum  of  S3,000. 

4.  Environmental  Rule.  '  • 

(a)  If  the  applicant  is  not  a  PH  A,  it  assumes  all  the 
environmental  review  responsibility  that  would 
otherwise  be  performed  by  HUD  as  the 
responsible  Federal  ofTicia!  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
432I)(NEPA)  and  related  environmental  laws 
and  authorities  listed  in  24  CFR  Part  58, 
including  acceptance  of  jurisdiction  ofthe 
Federal  courts,  and  will  assess  the  environmental 
effects  of  each  application  for  assistance  in 
accordance  with  the  provisions  of  NEPA  and  24 
CFR  Part  58. 

(b)  Ifthe  applicant  is  a  PHA,  it  will  (i)  not  enter  into 
a  contract  for,  or  otherwise  commit  HUD  or  local 
fiinds  for,  acquisition,  rehabilitation,  conversion, 
lease,  repair,  or  construction  of  property  to 
provide  housing  under  the  program,  pnor  to 
HUD's  completion  of  an  environmental  review  in 
accordance  with  24  CFR  Part  50  and  HUD's 
approval  ofthe  application;  (ii)  supply  HUD  with 
information  necessary  for  HUD  to  perform  any 
applicable  environmental  review  when  requested 
under  24  CFR  583.225(a);  and  (iii)  carry  out 
mitigating  measures  required  by  HUD  or  ensure 
that  alternate  sites  are  utilized. 
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D.  For  SRO  Only. 

1.  Standards,  DeTinitrans,  and  S3,0M  Minimaa. 

The  proposed  site  meets  HUD's  site  and 
neighborhood  standards  (24  CFR  882.803(bX4)), 
meets  the  regulatory  definition  of  single  room 
occupancy  housing  (24  CFR  882.802),  and  the 
rehabilitation  costs  will  met  the  per  unit  rehabilitation 
minimum  of  53,000. 

2.  Environmental  Rule. 

It  will  comply  with  the  environmental  review 
requirement  for  the  SRO  Program  at  24  CFR 
882.804(d). 

E.  For  SHP  and  SRO 

1.    Nonprofit  Board  of  Directors. 


For  private  nfrnprofit  applicants,  members  of  its 
Board  of  Directors  serve  in  a  voluntary  capacity  and 
receive  no  compensation,  other  than  reimbursement 
for  expenses,  for  their  services. 

F.  For  SHP  and  S^:. 

1.    Lead-Based  Paint 

It  will  comply  with  the  requirements  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act,  42  U.S.C. 
4821-4846,  and  implementing  regulations  at  24  CFR 
Part  35. 

G.  For  S+C  and  SRO. 

I.    PHA  Qnaiification. 

For  PHA  applicants,  that  it  qualifies  as  a  Public 
Housing  Agchcy  as  specified  in  24  CFR  882. 102  and 
is  legally  qualified  and  authorized  to  carry  out  the 
proposed  project(s). 


H.  Explanation. 

Where  the  applicant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  applicant  shall  attach  an 
explanation  behind  this  page. 


Signature  of  Authorized  Certifying  Official: 


Date: 


Title: 


Applicant: 


For  PHA  Applicants  Only:  (PHA  Number) 
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Consolidated  Plan  Certification 


HUD  reqBir«  applicants  to  obuin  Consolidated  Plan  Certification  for  each  proposed  project 


A  Completing  the  Consolidated  Plan  Certification 

Except  as  stated  below,  all  projects  must  have  a 
Consolidated  Plan  (which  is  hereafter  called  the  Plan) 
ceitiflcation  from  the  applicable  State  or  local 
government  official  responsible  for  submitting  the 
appropriate  Plan.  The  following  instructions  indicate 
the  requirement  for  certification  by  applicant  type  for 
each  program. 

Insniar  Areas  (America  Saima,  Guam,  Northern 
Mariana  Islands,  US  Virgin  Islands)  are  not  required 
to  have  a  Plan  or  Abbreviated  Plan,  and  therefore 
applications  submitted  from  these  junsdictions  do  not 
require  a  certification  of  consistency  with  a  Plan 

An  applicant  that  is  a  private  nonprofit  organization, 
a  commnaity  mental  health  organization  that  is  a 
public  nonprofit  organization  must  provide  a 
certification  from  each  junsdiction  in  which  a  project 
will  be  located.  If  the  local  jurisdiction  in  which  the 
project  will  be  located  does  not  have  a  Plan  or  an 
Abbreviated  Plan,  then  a  certification  from  the  State 
must  be  submitted.  For  example,  if  an  application 
contained  projects  in  jurisdiction  A  have  a  Plan  and 
junsdiction  B  not  having  a  Plan,  then  the  applicant 
would  have  to  submit  a  certification  from  junsdiction 
A  and  a  certification  from  the  State  for  jurisdiction  B 

Non-State  applicants  proposing  activities  which  will 
occur  in  more  than  one  jurisdiction,  only  need  to 
obtain  a  certification  from  the  jurisdiction  in  which  the 
program  is  administered  if  they  are  proposing 
Scattered-Site  Leasing  where  a  participant  selects  the 
specific  rental  unit  for  which  rental  assistance  will  be 
used.  For  other  forms  of  leasing,  submit  a 
certification  from  each  jurisdiction  where  un^  are 
located. 

State  government  applicants  must  submit  a 
certification  from  both  the  State  and  the  applicable 
local  jurisdiction(s)  where  the  proposed  project  will  be 
located 

B.  Completing  the  Location  Section 

Facility-Based.  If  the  project  involves  acquisition, 
rehabilitation,  or  leasing  (except  scattered-site  leasing 
of  rental  housing  units),  enter  the  city  and  county  m 
which  the  site  is  located. 


select  and  lease  the  units,  identify  each  city  and 
county  in  v^ich  the  rental  units  will  be  located 
(2)  If  the  project  involves  scattered-site  leasing  of 
renul  housing  units  where  the  participant  will 
select  the  rental  units,  enter  the  city  and  county  in 
which  the  organization  tfiat  will  be  administenng 
the  rental  assistance  is  located. 

Please  consult  your  local  HUD  Field  Office  for 
assistance  in  identifying  jurisdictions  with  a  Plan  and 
the  official  authorized  to  provide  certification    For 
each  reqairtd  certification,  use  the  exact  language 
as  stated  on  the  form.  HUD  recommends  completing 
the  form  itself  and  submining  it  as  the  certification, 
rather  than  retyping  it 


Scattered-Site  Leasing.  Follow  ( I )  or  (2)  depending 
on  whether  the  project  sponsor  or  the  participant 
selects  the  units 

(I)  If  the  project  involves  scattered-site  leasing  of 
rental  housing  units  where  the  project  sponsor  will 
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V.  S.  Df^rtaMSt  of  Headag  and  Urfcaa  Devdormcat 


Certification  of  Consistency  with  the  Consolidated  Plan 


I  certify  that  th«  proposed  activities/projects  in  the  applicatioii  are  consistent  with  the  jurisdiction's 
corrent,  approved  Consotidated  Plan.  As  a  unit  of  local  government  (Local  Workforce  Investment 
Board  or  LWIB),  our  jurisdiction  is  following  its  currently  approved  Consolidated  Plan. 

(Type  or  clearly  print  the  following  information) 

Applicant  Name:  ^_^ 


Project  Name: 


Location  of  the  Project: 


Name  of  the  Federal 
Program  to  which  the 
Applicant  is  applying: 


Name  of 
Certifying  Jurisdiction: 


Certifying  Official 

Of  the  Jurisdiction 

Name: 


Title: 

Signature: 
Date: 
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U.  S.  DcpartoMnt  of  Housiag  and  Urban  Devefopmcnt 


Certification  of  Consistency  with  the  Continuum  of  Care 


I  certify  that  the  proposed  project,  as  identified  below,  is  consistent  with  the 
Continuum  of  Care  (CoC)  plan  covering  the  jurisdiction  in  which  the  project  will  be 
carried  out  In  addition,  I  certify  that  the  proposed  project  will  fill  an  existing  gap 
in  the  community's  inventory  of  housing  for  homeless  persons  or  families  in  the 
community. 

(Type  or  clearly  print  the  foikiwiag  information)  ^ 


Applicant  Name: 
ProjecrWame:  _ 


Location  of  the  Project: 


Name  of  the  Federal 
Program  to  which  the 
Applicant  is  applying: 


Name  of  Certifying 

Continuum  of  Care 

Jurisdiction: 


Certifying  Offlcial  for 
the  Continuum  of  Care 


Name: 
Title: 


Signature: 


Date: 
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Special  Project  Certification 


D  scharge  Policy 

R(.  quired  of  all  State  and  local  government  applicants.  Submit  this  certification  along 
wi  :h  the  HUD  form  SF  424.  (You  may  submit  a  single  certification  covering  all  of  your 
pr  )jects.) 


I  li  ereby  certify  that  as  a  condition  for  any  funding  received  as  a  result  of  this  competition, 

on  r  government  agrees  to  develop  and  implement,  to  the  maximum  extent  practicable  and 

w  lere  appropriate,  policies  and  protocols  for  the  discharge  of  persons  from  publicly 

fu  ided  institutions  or  systems  of  care  (such  as  health  care  facilities,  foster  care  or  other 

yo  uth  facilities,  or  correction  programs  and  institutions)  in  order  to  prevent  such 

di:  charge  from  immediately  resulting  in  homelessness  for  such  persons.  I  understand  that 

thi  s  condition  for  award  is  intended  to  emphasize  that  States  and  units  of  general  local 

gc  vemment  are  primarily  responsible  for  the  care  of  these  individuals,  and  that 

M  :Kinney-Vento  Act  funds  are  not  be  to  used  to  assist  such  persons  in  place  of  State  and 

\oi  :al  resources. 


Special  Project  Certification 


Coordination  and  Integration  of  Mainstream  Programs 


All  applicants  must  certify  the  following  regarding  their  project(s)  and  submit  this 
certification  along  with  form  SF  424  as  part  of  their  application. 

I  hereby  certify  that  if  our  organization's  project(s)  (are)  selected  for  funding  as  a  result  of 
this  competition,  we  will  coordinate  and  integrate  our  homeless  project  with  other 
mainstream  health,  social  services,  and  employment  programs  for  which  homeless 
populations  may  be  eligible,  including  Medicaid,  Children's  Health  Insurance  Program, 
Temporary  Assistance  for  Needy  Families,  Food  Stamps,  SSI,  Workforce  Investment  Act 
and  Veterans  Health  Care  programs. 


Authorized  signature  of  applicant 
{required  for  all  applicants) 


Position  Title 


A  ithorized  signature  of  applicant 

(ri  quired  only  for  applicants  that  are  States  or 

uii  its  of  general  local  government) 


Position  Title 


Date 


Date 


•^ 


Appendix  B 


Form  HUD^0076 


Appendix  B 


^ 


Form  HUD-40076 


•V 


42868 


Federal  Register/ Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


1.  Tyi^  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
loan  insurance 


2.  Status  of  federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award    " 


^ 


4.  Nar  ie  and  Address  of  Reporting  Entity: 

>iim«  n  Subawardee 

Tier   ,   if  known: 


u 


Cof  gresslonal  District,  if  known:  ^ 


6.  Federal  Department/Agency: 


8.  Fedsral  Action  Number,  if  known: 


D; 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report . 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 

$ 


10.  a.  ^ame  and  Address  of  Lobbying  Registrant 

if  individual,  last  name,  first  name.  Ml): 


*^    Infoniiabon  requaslec]  tfwough  this  form  is  authanz«d  by  title  31  U.S.C-  section 
.-ic    y^j  discJosure  of  totjtyymg  activities  is  a  rnatenat  refxesentation  otf  fact 
^cfi  re«ance  was  ptacad  Dy  tt^  Def  above  when  this  transactior  was  made 
ited  •nio    This  disclosure  is  required  pursuant  to  31  u  S.C    1352.    This 
ition    wiN  be  avaitaUe  for  pubtic  inspection    Any  person  wtw  fa^s  to  file  the 
reqm^  disclosure  Shan  be  subject  to  a  civ4  penalty  of  rxM  less  than  $10,000  and 
!  than  $100,000  for  each  such  fwlure 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name,  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federil  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev.  7-97) 


/ 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shal  be  completed  by  Ihe  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  irvtiationor  receiptor  a  covered  Federal 
action,  or  a  mateiial  change  to  a  previous  Mng,  pursuant  to  tide  31  U.S.C.  section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreementto  make 
payment  to  any  lobtiyirtg  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  empioyeeof 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  cx>vered  Federal  action.  Complete  al  items  that  apply  for  both  the  initial  filing  and  material 
change  report  Refer  to  the  implementing  guidance  publislied  by  the  Office  of  Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  wliich  lobbying  activity  is  and/or  has  l}een  secured  to  inlluerx^e  the  outcome  of  a  covered  Federal  action 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriatedassification  of  this  report.  If  Itiis  is  a  folowup  report  caused  by  a  material  change  to  ttie  information  previously  reported,  enter 
the  year  and  quarter  in  wfiich  the  change  occurred  Enter  the  date  of  the  last  previously  sulxnitted  report  by  this  repoftir>g  entity  for  this  covered  Federd 
aclian. 


4.  Entertt>efulnaine,address,city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  kiKMvn.  Check  the  appropriate dassificalion 
of  the  reportingentity  that  designatesif  it  is,  or  expects  to  be,  a  prime  or  sul>awa(d  recipient,  klentifytfie  tier  of  the  subawardee,e.g  .ttte  first  sut>awardee 
of  the  prime  is  ttie  1st  tier.  Subawards  include  t>ut  are  rot  kmtted  to  sutxxmtracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  orgarWzalionliling  the  report  in  item  4  checks  'Subawardee,*  then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
redpienL  Incfcjde  Cor>gressional  District,  if  known. 

6.  Enter  Itie  name  of  tfie  Federal  agency  making  the  awarder  foan  commitment  Inckide  at  least  one  organizatkmaHevelbetow  agency  name,  if  known.  For 
example.  Department  of  Transportatkxi,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  descriptton  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  fu«  Catatog  of  Federal  OomestK  Assistance 
(CFDA)  rHimber  for  grants,  cooperative  agreements,  toans,  and  toan  commitments. 

8.  Enter  the  most  appropriate  Federal  kjentifying  numt>er  avalablefor  the  Federal  actkxi  identified  in  item  1  (e.g.,  Request  for  Proposal  (RFP)  number; 
InvHatkxi  for  Bid  (IFB)  number;  grant  announcement  number  the  contract,  grant,  or  toan  award  numtier,  the  applKatKin/proposal  control  number 
assigned  trf  the  Federal  agency).  Inckide  prefixes,  e.g.,  "RFP-OE-90-001 ." 

9.  For  a  covered  Federal  adton  wtiere  there  has  been  an  award  or  toan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/toan 
commitment  for  ttie  prime  entity  identified  in  item  4  or  S. 

10  (a)  Enter  the  fun  nanie.  address,  city.  State  and  zip  code  of  the  kibbying  registrant  under  the  Lobbying  Oisctosure  Act  of  1995  engaged  by  V\e  reporting 
entity  identified  in  item  4  to  infhjerKe  the  covered  Federal  action 

(b)  Enter  the  fijil  names  of  the  indivkluaKs)  performing  services,  and  include  full  address  if  different  from  10  (a).  Enter  Last  Name,  First  Name,  and 
Mkjdle  Initial  (Ml) 

1 1 .  The  certifying  official  sha»  sign  arwJ  date  Ifie  form,  print  his/her  riame.  title,  and  telephone  number. 


__ _— ^ 

According  to  the  Paperwork  Reduction  Act.  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays  a  valid  OMB  Control 
Number.  The  valid  OMB  control  number  for  this  information  colection  is  OMB  No.  0348-0046.  Pubfec  reporting  burden  for  this  collection  of  informatton  is 
estimated  to  average  10  minutes  per  response,  iiK;luding  time  for  reviewing  instructtons,  searching  existing  data  sources,  gathering  ar>d  maintainir>g  the  data 
needed,  and  completing  and  reviewing  the  collection  of  information.  Send  ccmments  regarding  the  txjrden  estimate  or  any  other  aspect  of  ttiis  collection  of 
information,  inctoding  suggestions  for  reducing  this  burden,  to  the  Office  of  Managementand  Budget.  Papenwork  Reductton  Protect  (034»-0046).  Washington, 
DC  20503. 
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Applicant/Recipient 
DisQiosure/Update  Report 


U.S.  Department  of  Housing 
and  Urtian  Oeveloproeat 


OMB  Approval  Ho.  2510-001 1  (exp  06nOI2(Xa) 


Instructions  (See  Put>(ic  Reporting  Statement  and  Privacy  Act  Statenient  and  detaded  instiuctions  on  page  2.) 

ant/Recipient  Information  lodlcato  wtMttwr  this  is  ao  InMial  R«port  O  oc  an  Updata  Report  □ 


Appiipant/ 

1    ApplicariVRi 


ledpient  Naine.  Address.  arxJ  PtKXie  fmciude  area  code): 


2.  Social  Security  Number  or 
Employer  10  Number 


Program  Name 


4.  Amount  of  HUO  Assistance 
Requested/Received 


StMi  the  name  and  location  (street  address.  City  and  State)  of  the  project  or  activity: 


Part  I  Threshold  Determinations 

1  Are  ytMj  applying  for  assistance  for  a  specific  protect  or  activity?  These 
lerfM  do  no*  include  formula  grants,  sucti  as  put>lic  housing  operating 
I  or  CDBG  block  grants    (For  Iur1^er  information  see  24  CFR  Sec 

n'yU        D  HO 


Have  you  received  or  do  you  expect  to  receive  assistance  witliin  the 
jurisdiction  of  tt>e  Departrnent  (HUD) ,  involving  the  project  or  activity  in 
Siis  application,  in  excess  of  $200,000  during  this  fiscal  year  (Oct.  1  - 
Sep.  30)?  For  further  information,  see  24  CFR  Sec  4.9 

[!>■•»         n  No. 


If  you  bnswered  "No'  to  either  question  1  or  2,  Stop!  You  do  not  need  to  complete  ttie  remainder  of  this  form. 
However,  you  must  sign  the  certification  at  the  end  of  ttie  report 

Part  II  Other  Government  Assistance  Provided  or  Requested  /  Expected  Sources  and  Use  of  Funds. 

Such  aBsistance  includes,  but  is  not  limited  to,  any  grant,  loan,  sut>sidy,  guarantee,  insurance,  payment,  credit,  or  tax  l)enefit. 


t/Slate/Local  Agency  Name  and  Address 


Type  of  Assistance 


Amount 
Requested/Provided 


Expected  Uses  of  the  Funds 


(Note:  Use  Additional  pages  if  necessary  ) 


Part  Ri  Interested  Parties.  You  must  disdose: 

1 .  AS  developers,  contractors,  or  consultants  involved  in  tfie  application  for  the  assistance  or  in  tlie  planning,  development,  or  implementation  of  the 
proje^  or  activity  and 

2.  any  dther  person  who  has  a  ^nancial  interest  in  Itie  project  or  activity  for  which  ttie  assistance  is  sought  that  exceeds  $50,000  or  10  percent  of  the 
assistance  (wfiichever  is  lower) 


Alphabetical  is!  of  alt  persons  with  a  reportable  finarKJal  Interest 
in  the  ptejed  or  activity  (For  ir>dividuals,  give  the  last  name  first) 


Social  Security  No. 
or  Employee  ID  No. 


Type  of  Participation  In 
Project/Activity 


Financial  Interest  in 
Prt^t/ Activity  ($  and  %) 


(Note:  Use  Additional  pages  If  necessary ) 

Certification 

Wamitie    If  you  knowingly  make  a  false  statement  on  this  form,  you  may  t>e  subject  to  dvH  or  criminal  penalties  under  Section  1001  of  Title  18  of  the 
United  States  Code    In  addition,  any  persori  who  knowingly  .aiKl  materialty  violates  any  required  disclosures  of  information,  including  intentional  non- 
disciosilre,  is  sut)ject  to  civil  money  penalty  rxjt  to  exceed  $10,000  for  each  violation. 
I  cerlifyllhat  ttiis  information  is  true  and  complete. 
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Public  reportiitg  burden  lor  this  colection  of  infonnabon  is  estimated  to  average  2  0  hours  per  response,  including  the  time  lor  revievnng  instructions 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewiig  the  collection  of  information     This  agency 
may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  eoltection  informatkxi  unless  that  collection  displays  a  vaM  OMB  control 
numt>er. 

Privacy  Act  Statement.  Except  lor  Social  Security  Numbers  (SSNs)  and  Employer  WentHication  Numbers  (EINs).  the  Department  of  Housing  and  Urban 
Devetopment  (HUD)  is  authorized  to  collect  aU  the  inforniabon  required  by  this  form  under  section  102  of  the  Department  of  Housing  and  Urban 
DevelopmeotRefonnActof  1989, 42  use.  3531.  Disclosure  of  SSNs  and  EINs  is  optional    The  SSN  or  EIN  is  used  as  a  unique  identifier   The 
infonnation  you  provide  will  enable  HUD  to  carry  out  its  responsibilities  under  Secboos  102(b),  (c),  and  (d)  of  the  Department  of  Housing  and  Urt>an 
Devekipment  Reform  Ad  of  1989,  Pub  L.  101-235,  approved  December  15,  1989    These  provisions  win  help  ensure  greater  accoontabarty  and  integrity 
in  the  provision  of  certain  types  of  assistance  administered  by  HUD   They  will  also  help  ensure  that  HUD  assistance  for  a  specific  housing  project  under 
Sectkxi  102(d)  is  not  more  than  is  necessary  to  make  the  project  feasible  after  taking  account  of  other  government  assistance    HUO  wil  make  availabie  to 
the  public  all  applicant  disdosure  reports  for  five  years  in  the  case  of  appttcatfons  lor  competitive  assistance,  and  for  generally  three  years  in  the  case  of 
other  apptications     Update  reports  win  be  made  available  along  with  the  disctosure  reports,  but  in  no  case  lor  a  period  generally  less  than  throe  years    AM 
reports,  both  initial  reports  and  update  reports,  will  be  made  available  in  accordance  with  the  Freedom  of  Information  Act  (5  U  S  C.  §552)  and  HUDs 
implementing  regulatkMis  at  24  CFR  Part  15.  HUO  wiH  use  the  information  in  evafoating  indivklual  assistance  applications  and  in  performing  mtemal 
administrative  analyses  to  assist  in  the  management  of  specific  HUD  programs.  The  information  wiU  also  be  used  in  making  the  detennination  under 
Section  102(d)  whether  HUD  assistance  for  a  specific  housing  project  is  more  than  is  necessary  to  make  the  project  feasible  after  taking  account  of  other 
government  assistance.    You  must  provkle  all  the  required  inforniatkin    Failure  to  provide  any  required  informabon  ma/  delay  the  processing  of  your 
applkation.  and  may  result  in  sanctions  and  penalties,  inchiding  imposition  of  the  administrative  and  civil  money  penalties  spedfied  under  24  CFR  §4  38. 
Note:  This  form  only  covers  assistance  made  available  by  the  Department    States  and  units  of  general  kjcal  government  that  carry  out  responsibilities 
under  Sections  102(b)  and  (c)  of  the  Reform  Ad  must  devetop  their  own  procedures  for  complying  \with  the  Act 


Instructions 


Overview. 

A.  Coverage.  You  must  complete  tfiis  report  if: 

(1 )  You  are  applying  for  assistance  from  HUD  for  a  specific  project  or 
activity  and  you  have  received,  pr  exped  to  receive,  assistance 
from  HUD  in  excess  of  $200,000  during  the  during  the  fiscal  year 

(2)  You  are  updating  a  prior  report  as  discussed  tiekiw;  or 

(3)  You  are  submitting  an  appKcation  for  assistance  to  an  entity  other 
than  HUO,  a  State  or  focal  government  if  the  applkation  is  required 
by  statute  or  regulation  to  tie  sutimitted  to  HUO  for  approval  or  for 
any  other  purpose 

B.  Update  reports  (filed  by  "Recipients"  of  HUD  Assistance): 
General    All  recipients  of  covered  assistance  must  submit  update 
reports  to  the  Department  to  relied  substantial  changes  to  the  initial 
applkant  disctosure  reports 

Une-by-Line  Instructions. 

AppHcant/Recipaent  Information. 

All  applkants  for  HUO  competitive  assistance,  must  complete  the 
informabon  required  in  bfocks  1-5  of  form  HUO-2880: 

1 .  Enter  the  fun  name,  address,  dty,  State,  zip  code,  and  telephone 
number  (induding  area  code)  of  the  appi-cant/redpient.  Where  the 
applicanl/recipient  is  an  individual,  the  last  name,  first  name,  and 
mkjdie  initial  must  be  entered. 

2.  Entiy  of  the  applicant/recipient's  SSN  or  EIN,  as  appropriate,  is 
optional 

3.  Applicants  enter  the  HUD  program  name  under  whk*  the  assistance  is 
t>elng  requested 

4.  Applicants  enter  the  anKxjnt  of  HUD  assistance  that  is  being 
requested.  Recipients  enter  the  amount  of  HUD  assistance  that  has 
been  provkled  and  to  which  the  update  report  relates.  The  amounts 
are  those  stated  in  the  apptication  or  award  documentation    NOTE:  In 
the  case  of  assistance  that  is  provided  pursuant  to  contrad  over  a 
perkxl  of  time  (such  as  projed-tiased  assistance  under  section  8  of  the 
United  States  Housing  Ad  of  1937),  the  ariKiunt  of  assistance  to  be 
reported  indudes  alt  amounts  that  are  to  be  provkled  over  the  term  of 
ttie  contrad,  irrespective  of  when  they  are  to  tie  received 

5.  Applicants  enter  the  name  and  full  address  of  the  projed  or  activity  for 
whk*  the  HUO  assistance  is  sought    Recipients  enter  the  name  and 
fun  address  of  the  HUD-assisted  projed  or  activity  to  which  the  update 
report  relates    The  most  appropriate  government  Identifying  number 
mustbeused(e.g  ,  RFPNo.;  IFBNo.;  grant  announcement  No  ,  or 
contrad,  grant,  or  toan  No.)  Include  prefixes 

Part  I.  Threshold  Determinations  -  Applicants  Only 


Part  I  contains  infonmation  to  help  the  applicant  determine  wtwther  Ihe 
remainder  of  the  form  must  be  completed    Recipients  filing  Update 
Reports  should  not  complete  this  Part 

If  the  answer  to  either  questfons  1  or  2  is  No,  the  applKant  need  not 
complete  Parts  II  and  III  of  the  report,  but  must  sign  the  certification  at  the 
end  of  ttie  form. 

Part  n.  other  Government  Assistance  and  Expeded  Sources  and 
Uses  of  FuiKls. 

A.  other  Government  Assistance    This  Part  is  to  be  completed  by  both 
applicants  ar>d  redpients  for  assistance  and  recipients  filing  update 
reports.  Applicanis  and  recipients  must  report  any  ottier  government 
assistance  involved  in  the  projed  or  activity  for  whk*  assistance  is 
sought.  Apphcants  and  redpients  must  report  any  other  government 
assistance  involved  in  ttie  projed  or  activity    Ottier  government 
assistance  is  defined  in  note  4  on  the  last  page    For  purposes  of  ttiis 
definition,  ottier  government  assistance  is  expeded  to  be  made 
available  if,  based  on  an  assessment  of  atl  ttie  drcumstances  involved, 
ttiere  are  reasonable  grounds  to  antidpate  that  the  assistance  will  t>e 
fortticoming 

Both  applicant  ^nd  recipient  disdosures  must  indude  all  ottier 
government  assistance  involved  with  the  HUD  assistance,  as  well  as 
any  ottier  government  assistance  ttiat  was  made  available  before  ttie 
request,  but  that  has  continuing  vitality  al  the  time  of  the  request 
Examples  of  ttiis  latter  category  indude  tax  credits  ttial  provide  lor  a 
numtier  of  years  of  tax  benefits,  and  grant  assistance  ttiat  continues  to 
t>enefit  the  projed  at  the  time  of  ttie  assistance  request 

The  folkiwing  information  must  be  provided: 

1 .   Enter  the  name  and  address,  city.  Stale,  and  zip  code  of  the 
government  agency  making  ttie  assistance  availat>le 

2  State  the  type  of  ottier  government  assistance  (eg  .  toan,  grant, 
k>an  insurance). 

3  Enter  the  dollar  amount  of  the  other  government  assistance  that  is. 
or  is  expeded  to  be,  made  available  witti  respect  to  ttie  projed  or 
activities  for  wtiich  ttie  HUO  assistance  is  sought  (applicants)  or 
has  l>een  provided  (redpients). 

4  Uses  of  funds.  Each  reportable  use  of  funds  must  dearly  identify 
ttie  purpose  to  wtiich  they  are  to  lie  put    Reasonatile  aggregations 
may  tie  used,  such  as  "total  stiudure"  to  indude  a  numtier  of 
stn«:tural  costs,  such  as  roof,  elevators,  extenor  masonry,  etc. 

B    l^on-Govemmenl  Assistance    Note  ttiat  the  appicanl  and  redpient 
disdosure  report  must  spedfy  aH  expeded  sources  and  uses  of  funds  - 
both  from  HUD  and  any  other  source  -  that  have  tieen  or  are  to  tie, 
made  available  for  the  project  or  activity    Non -government  sources  of 
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(UTM  s  typkaly  include  (but  are  not  imited  lo)  foundations  and  private 
cxnribulors 

PaitM.  Intwcsted  Parties. 

TTus  P^  is  to  be  oompleled  by  both  applicants  and  recipients  filing  update 

reports^  Apptcants  must  provide  informalion  on: 

1.  Al  developers,  contractors,  or  consuRants  involved  in  the  application 
lor  (ie  assistance  or  in  Ihe  planning,  devetopment.  or  implementation 
of  the  protect  or  activity  ar>d 

2.  anyother  person  wtto  has  a  financial  interest  in  (he  protect  or  activity 
lor  ^hKh  the  assistance  is  sought  that  exceeds  $50,000  or  10  percent 
01  die  assistance  (whichever  is  lower). 

Nolb:  A  fir\andal  interest  means  any  finarKial  involvement  in  Ihe 

or  activity.  inchj<ir)g  (but  not  fanMed  to)  situations  in  which  an 

or  entity  has  an  equity  interest  in  ttte  project  or  activity, 
in  any  pron  on  resale  or  any  disbitxition  of  surplus  cash  or 
assets  of  the  protect  or  activity,  or  receives  compensation  ibr  any 
goo^  or  serv>ces  provided  in  connection  with  the  project  or  activity. 
Residency  of  an  individual  in  housing  for  wtiich  assistance  is  being 
is  not.  t>y  itself,  considered  a  covered  fiiuwKial  interest. 

The  inl^jrmation  required  below  must  be  provided. 

r  the  ful  names  and  addresses    If  the  person  is  an  entity,  the 
)  must  include  the  ful  name  and  address  of  the  entity  as  well  as 
the  CEO    Please  list  all  names  alphabetically. 

2.  Entty  of  the  Social  Security  Number  (SSN)  or  Employee  Identification 
I4uf  «ber  (EIN),  as  appropriate,  Ibr  each  person  listed  is  optional. 

3.  Ent  !r  the  type  of  participation  in  the  (>roiect  or  activity  for  each  person 
listc  &.  i.e  .  Ihe  person's  specific  role  in  the  project  (e.g.,  contractor, 
con  sultant,  planner,  investor). 

4.  Ent  n  tt>e  financial  interest  in  the  project  or  activity  for  each  person 
fistc  d    The  interest  must  be  expressed  both  as  a  dollar  amount  and  as 
a  p<  ircenlage  of  the  amount  of  Ihe  HUD  assistance  involved. 

Note  U  at  if  any  of  the  source/use  information  required  by  this  report  has 
l>een  p  ovided  elsewhere  in  this  apphcalion  package,  the  applicant  need 


rK>t  repeat  the  informafion,  but  need  only  refer  to  the  form  and  location  to 
incorporate  it  into  this  report.  (It  is  likely  that  some  of  tfte  information 
required  t>y  this  report  has  been  provided  on  SF  424A,  aiKl  on  various 
budget  forms  accompanying  the  applicalion.)  K  this  report  requires 
informaten  beyorxj  thai  provided  elsewtiere  in  the  application  package, 
Ihe  appfcant  must  inckide  m  this  report  al  the  additional  information 
required. 

(tedpients  must  sutxnit  an  update  report  for  any  change  in  previously 
discfosed  sources  and  uses  of  fijr>ds  as  provided  in  Section  I.D.5.,  above. 

NotM: 

1.  Al  citations  ate  fo  24  CPR  Part  4,  which  was  published  in  Ihe  Federal 
Register.  (April  1, 1996,  at  63  Fed  Reg  14448.) 

2.  Assistance  means  any  contract,  grant,  foan,  cooperative  agreement,  or 
other  form  of  assistance,  indudirtg  the  insurance  or  guarantee  of  a  foan 
or  mortgage,  that  is  provMed  with  respect  to  a  specific  project  or 
activity  under  a  program  administered  by  the  Department.  The  term 
does  not  include  contracts,  such  as  procurements  contracts,  that  are 
subject  to  the  Fed.  Acquisitkm  Regulation  (FAR)  (48  CFR  Chapter  1). 

3.  See  24  CFR  §4.9  for  detailed  guidance  on  how  the  threshoM  is 
calc«)ated 

4.  'Ottier  government  assistance'  is  defined  to  include  any  foan,  grant, 
guarantee,  insurance,  payment,  rebate,  subsidy,  credit,  lax  tienent,  or 
any  other  form  of  direct  or  indirect  assistance  from  the  Federal 
government  (other  than  that  requested  from  HUO  in  the  application),  a 
State,  or  a  unit  of  general  focal  government,  or  any  agency  or 
instrumentalty  thereof,  that  is,  or  is  expected  to  t>e  made,  available 
with  respect  lo  the  project  or  activities  for  which  the  assistance  is 
sought 

5.  For  the  purpose  of  this  form  and  24  CFR  Part  4,  "person"  means  an 
indivfoual  (incfoding  a  consultant,  fobbyist,  or  lawyer):  oorporatkm; 
company;  association;  authority;  firm;  partnership;  society;  State,  unit 
of  general  focal  government,  or  other  government  entity,  or  agency 
thereof  (including  a  public  housing  agency):  Indian  tritje;  and  any  other 
organization  or  group  of  people. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviat  on  Administration 


14  CFR  Parts 


[Docket  No. 
Nos.  121-287 


FAA- 


and 


RIN2120-AH9< 


Flightdeck  S^urity  on  Large  Cargo 
Airplanes 


agency: 

Administratidn 
action:  Final 
comments. 


Federal  Aviation 

(FAA).  DOT. 
rule:  request  for 


121  and  129 


2003-15653;  Amendment 
12&-37] 


SUMMARY:  Thi  5  action  provides  an 
alternative  m<  ans  of  compliance  to 
operators  of  a  1-cargo  airplanes  that  are 
required  to  ha  ve  a  reinforced  security 
flightdeck  do(  r.  This  rule  allows  those 
operators  to  e  ther  install  reinforced 
doors  or  adop  enhanced  security 
procedures  ap  proved  by  the 
Transportatio  i  Security  Administration. 
DATES:  This  n  le  is  effective  on  August 
18,  2003.  Con  ments  must  be  received 
by  September  16,  2003. 
ADDRESSES:  A  idress  your  comments  to 
the  Docket  Mc  nagernent  vSystem,  U.S. 
Department  o  TrEmsportation,  Room 
Plaza  401,  40(  Seventh  Street,  SW., 
Washington,  I  €  20590-0001.  You  must 
identifv'  the  di  icket  number  FAA-2003- 
15653  at  the  hsginning  of  your 
comments,  an  i  you  should  submit  two 
copies  of  yom  comments.  If  you  wish  to 
receive  confir  nation  that  the  FAA 
received  your  comments,  include  a  self- 
addressed,  sta  mped  postcard. 

You  may  al:  o  submit  comments 
through  the  Ir  temet  to  http:// 
dms.dot.gov. '  'ou  may  review  the  public 
docket  contaii  ling  comments  to  these 
proposed  regi  lations  in  person  in  the 
Dockets  Offic(i  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidi  ys.  The  Dockets  Office  is 
on  the  plaza  h  ivel  of  the  NASSIF 
Building  at  th ;  Department  of 
Transportatioi  i  at  the  above  address. 
Also,  you  ma}  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Keenan,  ProgOain  Management  Branch 
{AFS-200)  Fli  ^ht  Standards  Services, 
Federal  Aviat  on  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 


267-9579;  fac 


iimile  (202)  267-5229,  e- 


mail  joe.keem  m@faa.gov. 
SUPPLEMENTAI  Y  INFORMATION: 


Conunents  Inrited 

This  final  ni 
without  prior 
comment.  Thf 


le  is  being  adopted 
notice  and  prior  public 
Regulatory  Policies  and 


Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134; 
February  26,  1979),  however,  provide 
that,  to  the  maximum  extent  possible, 
operating  administrations  for  the  DOT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly, 
interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  relating  to  environmental, 
energy,  federalism,  or  international 
trade  impacts  that  might  result  from  this 
amendment  also  are  invited.  Comments 
must  include  the  regulatory  docket  or 
amendment  number  and  must  be 
submitted  in  duplicate  to  the  address 
above.  All  comments  received,  as  well 
as  a  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  on  this  rulemaking,  will  be 
filed  in  the  public  docket.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
This  final  rule  may  be  amended  in  light 
of  the  comments  received. 

Commenters  who  want  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  final  rule 
must  include  a  preaddressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
."  The  postcard  will  be  date-stamped  by 
the  FAA  and  mailed  to  the  commenter. 

Comments  that  you  may  consider  to 
be  of  a  sensitive  security  nature  should 
not  be  sent  to  the  docket  management 
system.  Send  those  comments  to  the 
FAA.  Office  of  Rulemaking,  ARM-1, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

Availability  of  Final  Rule 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 

"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 


www2.faa.gov/avr/arm/ 
nprm.cfm?nav=nprm  or  the  Federal 
Register's  Web  page  at  http:// 
www.gpoaccess.gov/fr/index.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 .  800  Independence  Avenue 
SW..  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

What  Is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act? 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  its  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
h  ttp  ://www.faa  .gov/avr/arm/sbrefa  .htm, 
or  by  e-mailing  us  at 
9-A  WA-SBHEFA@faa.gov. 

Background 

What  Rule  Changes  Are  You  Making? 

We  are  issuing  a  rule  that  allows  an 
alternative  means  of  compliance  with  a 
current  FAA  regulation.  "This  rule 
allows  operators  of  large  cargo  airplanes 
to  either  install  reinforced  flightdeck 
doors  or  adopt  enhanced  security 
procedures  approved  by  the 
Transportation  Security  Administration. 

Isn  t  Airplane  Security  the 
Responsibility  of  an  Agency  Other  Than 
the  FAA? 

Yes,  the  Aviation  and  Transportation 
Security  Act  (ATSA)  enacted  by 
Congress  on  November  19,  2001, 
transferred  airplane  security  to  the 
Transportation  Security  Administration 
(TSA).  The  safety  of  the  physical 
airplane  structure  and  the  operational 
rules  of  airplanes  are  still  the 
responsibility  of  the  FAA.  We  work 
with  the  TSA  when  our  interests 
overlap  to  further  our  missions  of  safety 
and  security.  We  coordinated  this  rule 
change  closely  with  the  TSA.  The  TSA 
has  significantly  contributed  to  this  rule 
and  supports  rtie  rule  change. 

How  Many  Rules  Are  Affected  by  This 
Change? 

This  change  has  significant  effects  on 
two  rules.  First,  Title  14  Code  of  Federal 
Regulations  (14  CFR),  121.313(j),  which 
applies  to  the  operation  of  U.S. 
transport  category  all-cargo  airplanes,  is 
amended  to  permit  operators  to  adopt  a 
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TSA  approved  security  program  in  lieu 
of  installing  reinforced  doors.  The 
second  rule,  14  CFR  129.28(c),  applies 
to  the  operation  of  transport  category 
all-cargo  airplanes  by  foreign  operators 
within  the  United  States.  This 
amendment  permits  foreign  operators  to 
adopt  a  TSA  approved  security  program 
in  lieu  of  installing  reinforced  doors. 

Why  Were  the  Old  Rules  Adopted? 

The  former  rules  were  adopted  in 
response  to  the  terrorist  attacks  against 
the  United  States  on  September  1 1 , 
2001,  and  the  ATSA  enacted  by 
Congress  on  November  19,  2001.  The 
terrorist  acts  demonstrated  a  need  to 
improve  design  as  well  as  operational 
and  procedural  security  of  the 
flightdeck. 

What  Are  the  Flightdeck  and  the 
Flightdeck  Door? 

The  flightdeck,  or  cockpit,  is  that  area 
where  the  pilots  fly  the  airplane.  The 
flightdeck  door  is  what  separates  the 
pilots  from  the  passengers  on  passenger 
airplanes.  On  passenger  airplanes,  there 
are  operating  rules  that  require  a  door 
between  the  flightdeck  and  the 
passenger  compartment.  These  rules  do 
not  require  that  cargo  airplanes  have  a 
flightdeck  door.  Some  cargo  airplanes 
have  flightdeck  doors  and  many  do  not. 

Traditionedly,  the  door  merely  served 
as  a  privacy  door  to  assure  that  the 
pilots  were  able  to  concentrate  on  flying 
the  airplane.  As  discussed  in  the 
original  reinforced  door  rulemakings, 
efforts  were  underway  prior  to  the 
September  11,  2001,  attacks  to  develop 
standards  for  a  stronger  door.  The 
attacks  led  to  the  immediate  adoption  of 
those  standards  and  the  requirement  for 
installation  of  stronger  doors. 

What  Did  the  Old  Rules  Require? 

On  January  15,  2002,  parts  25  and  121 
were  amended  to  set  new  standards  for 
flightdeck  doors  (Amendments  25-106 
and  121-288;  67  FR  2118;  Docket  No. 
FAA-2002-11032).  Section  25.795  was 
amended  to  set  standards  for  reinforcing 
flightdeck  doors.  The  new  standards 
require  them  to  resist  forcible  intrusion 
and  ballistic  penetration. 

Section  121.313(0  was  amended  to 
mandate  installation  of  the  reinforced 
doors  on  certain  airplanes  not  later  than 
April  9,  2003.  The  affected  airplanes 
included  transport  category  all-cargo 
airplanes  operated  under  part  121 
which  had  flightdeck  doors  installed  on 
or  after  January  15.  2002. 

On  June  21.  2002,  part  129  was 
amended  to  apply  similar  standards  to 
foreign  operators  operating  into  the 
United  States  (Amendment  129-33;  67 
FR  42450;  Docket  No.  FAA-2002- 


12504).  Section  129.28  requires 
installation  of  the  reinforced  door  not 
later  than  April  9,  2003.  The  affected 
airplanes  include  transport  category  all- 
cargo  airplanes  operated  under  part  129 
which  had  flightdeck  doors  installed  on 
or  after  June  21,  2002. 

On  December  23,  2002.  the  FAA 
issued  amendment  No.  129-36  as  a 
result  of  input  received  from  a  public 
hearing  held  on  July  30.  2002,  and 
comments  received  as  a  result  of  the 
rulemaking.  Amendment  129-36 
clarifies  the  applicability  of  the  part  129 
regulation  for  foreign  operators. 

In  effect,  section  355  of  the 
Consolidated  Appropriations 
Resolution,  Pub.  L.  108-007,  postponed 
the  compliance  date  for  this  section  as 
to  all-cargo  aircraft  until  October  1 , 
2003.  We  have  changed  the  cargo 
portion  of  the  rule  to  replace  the  April 
9,  2003.  compliance  date  with  October 
1.  2003,  to  correspond  to  the 
Congressional  action. 

What  Has  Happened  Since  the  Old 
Rules  Were  Adopted? 

The  old  rule  was  an  FAA  response  to 
the  potential  security  threat  to  cargo 
airplanes.  Because  of  the  urgency  of  the 
response,  there  was  little  time  for 
receiving  and  evaluating  a  broad  range 
of  inputs  on  the  issues  and  alternatives. 
But  with  time,  and  with  additional 
input  from  knowledgeable  parties,  the 
FAA  has  identified  several  elements 
that  convince  us  that  a  change  is 
needed.  Over  the  last  year,  the  FAA  has 
received  information  from  parties 
through  comments  responding  to 
several  rulemakings,  as  well  as  petitions 
for  exemption  and  a  petition  for 
rulemaking. 

Public  Comments  on  Prior  Reinforced 
Flightdeck  Door  Rulemakings 

As  discussed  above,  the  FAA  has  had 
two  rulemaking  actions  that  established 
reinforced  door  requirements.  We 
received  public  comments  on  both 
rules.  The  following  discussion  is 
limited  to  those  comments  related  to 
this  specific  rule  change.  The  FAA  will 
respond  to  the  other  comments  in  a 
separate  document  that  will  be 
published  later  in  the  Federalitegister. 

Part  121 

Three  pilot  groups  (Air  Line  Pilots 
Association  International  (ALPA), 
FedEx  Pilots  Association,  and  the 
Coalition  of  Airline  Pilots  Association 
(CAPA)),  a  public  safety  group  (Aviation 
Policy  Institute),  and  one  individual 
suggested  expanding  the  reinforced  door 
requirement  to  all  cargo  airplanes.  This 
would  require  instedlation  of  reinforced 
doors  on  cargo  airplanes  that  do  not 


already  have  any  door.  The  principal 
arguments  of  those  parties  were 
centered  on  increased  flightdeck 
security.  Those  commenters  expressed 
concerns  about  the  qualification, 
screening,  and  identification  of  the 
people  authorized  to  ride  on  the  subject 
airplanes. 

ALPA  stated  that  meetings  with  safety 
representatives  from  many  of  the  cargo 
airlines  revealed  it  is  potentially  easier 
for  an  intruder  to  gain  access  to  cargo 
airplanes  because  of  limited  ground 
security  procedures,  less  secure  ramp 
areas,  and  less  scrutiny  of  persons 
carried  on  board  cargo  flights.  ALPA 
stated  that  flight  attendant  and 
passenger  intervention  have  been 
discussed  as  a  strategy  to  defeat  the 
attempts  of  an  intruder  to  commandeer 
a  passenger  airplane.  But  cargo 
operators  lack  the  potential  benefit  of 
flight  attendant  or  passenger 
intervention. 

Additionally,  three  commenters 
proposed  enhancement  of  flightdeck 
security  beyond  that  provided  by  the 
reinforced  doors,  suggesting  the  use  of 
dual  doors  (FedEx  Pilots  Association) 
and  reinforcing  the  bulkheads  between 
the  flightdeck  and  other  airplane  areas 
(ALPA  and  the  CAPA). 

Three  operators  and  the  Cargo  Airline 
Association  (CAA)  and  the  Air 
Transport  Association  opposed  the 
installation  of  the  reinforced  flightdeck 
doors  in  airplanes  operated  for  the 
carriage  of  cargo.  Those  comments 
included  two  comments  that  the 
application  of  the  reinforced  flightdeck 
doors  was  impractical  for  the  types  of 
airplanes  involved  and  the  installation 
of  doors  would  compromise  emergency 
egress.  They  also  stated  it  would  be 
difficult  to  address  issues,  such  as  the 
rapid  decompression,  when  retrofitting 
flightdeck  doors  to  airplanes  in  which 
no  door  had  been  previously  installed. 
Six  commenters  were  opposed  to  the 
installation  of  flightdeck  doors  on  cargo 
airplanes  based  upon  economic 
considerations,  including  cost  of  the 
doors,  installation  costs,  and  lost 
revenues  while  airplanes  were  out  of 
service  for  modifications.  Further,  two 
commenters  indicated  that  the  costs 
should  be  borne  by  the  government. 

The  CAA  represents  13  all-cargo 
operators,  including  the  largest 
operators.  In  its  comments,  the  CAA 
argued  that  the  ATSA  did  not  require 
that  cargo  airplanes  be  equipped  with 
the  reinforced  flightdeck  door. 
Therefore,  the  FAA  rule  was 
procediu-ally  deficient  because  there 
was  inadequate  justification  for 
adopting  the  rule  without  prior  public 
comment.  The  CAA  also  argued  that  the 
unique  nature  of  cargo  operations  would 
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available  to  persons  on  either  side  of  a 
locked  reinforced  door.  Also,  four 
operators  indicated  their  security 
measures  for  allowing  riders  on  their 
cargo  airplanes  are  strict  and  would 
compensate  for  not  reinforcing  the  door. 

Petition  for  Rulemaking 

Atlas  Air  submitted  a  petition  for 
rulemaking  that  requested  the  FAA 
allow  cargo  carriers  to  adopt  enhanced 
security  plans  in  lieu  of  the  reinforced 
flightdeck  doors.  Most  of  the  issues 
raised  by  Atlas  were  also  raised  by 
commenters  on  the  prior  reinforced 
flightdeck  rulemakings  discussed  above. 
Atlas  supported  its  request  with  the 
following  points: 

•  The  original  rule  was  premised  on 
the  inadequacy  of  then  existing  security 
procedures 

•  The  FAA  has  since  issued  detailed 
profcedures  for  access  to  cargo  airplane 
flightdecks 

•  The  TSA  has  since  issued 
additional  security  requirements  that 
cover  certain  cargo  airplanes 

•  Reinforced  doors  are  necessary  on 
passenger  but  superfluous  on  cargo 
airplanes 

•  Cargo  operations  do  not  depend  on 
riders 

•  The  number  of  persons  on  cargo 
airplanes  is  quite  small 

•  Pilols  of  cargo  airplanes  are  more 
willing  to  exclude  suspicious  persons 

•  Cargo  operators  can  impose  more 
screening  without  disrupting  schedules 

•  Access  to  cargo  airplanes  is  tightly 
controlled  by  practice  and  regulation 

•  A  reinforced  door  is  less  effective 
on  a  cargo  airplane  since  a  terrorist  may 
have  an  unfettered  opportunity  to 
penetrate  it 

•  Keeping  terrorists  off  cargo 
airplanes  is  a  better  alternative 

•"  Cargo  doors  are  expensive  and 
resources  could  be  better  utilized 
elsewhere 

•  Cost  of  reinforced  doors  is  much 
higher  than  the  FAA  estimates 

•  Money  is  better  spent  on  security 
procedures  keeping  terrorists  off  cargo 
airplanes 

•  Passenger  airplanes  are  a  higher 
priority  for  reinforced  doors  than  cargo 
airplanes 

•  Congress  is  urging,a  review  of 
reinforced  door  requirements  for  cargo 
airplanes 

•  ATSA  mandated  reinforced  doors 
on  passenger^airplanes,  not  cargo 
airplanes 

•  Two  proposed  bills  before  Congress 
would  require  reexamination  of  the 
issue 


Why  Are  the  Changes  Better  Than  the 
Old  Rule? 

This  rule  provides  an  alternative 
means  of  compliance  for  operators.  It 
allows  them  to  meet  the  security  needs 
for  their  particular  operation  through 
security  procedures  rather  than  doors. 
This  option  will  be  available  through 
the  security  expertise  of  the  TSA.  As  the 
economic  analysis  later  in  this  rule 
reflects,  many  operators  have  airplanes 
both  with  and  without  flightdeck  doors. 
If  they  adopt  security  procedures  for  the 
airplanes  with  the  doors,  they  must 
apply  those  same  procedures  to 
airplanes  without  doors.  By  providing 
the  option,  operators  can  decide  where 
to  concentrate  their  limited  economic 
resources.  Also,  nothing  in  this  rule 
prevents  operators  from  using  both 
doors  and  security  procedures  if  they 
choose. 

What  Factors  Influenced  the  Decision 
To  Change  the  Rule? 

Viability  of  Enhanced  Security 
Procedures 

In  acting  quickly  to  establish  current 
standards,  the  FAA  included  cargo 
airplanes  with  doors  in  the  same 
security  category  with  passenger 
carrying  airplanes.  At  the  time,  security 
procedures  for  riders  on  cargo  airplanes 
had  not  been  enhanced.  With  a  diverse 
population  flying  on  commercial 
passenger  airplanes,  a  reinforced  door  to 
the  flightdeck  is  essential.  In 
comparison,  cargo  operations  transport 
far  fewer  riders,  those  riders  are 
authorized  by  the  company,  and  cargo 
operators  have  greater  discretion  in 
deciding  who  rides  on  the  airplane. 
Security  procedures  can  be  adapted  to 
fit  the  needs  of  cargo  operations  making 
the  reinforced  door  less  significant  in 
terms  of  airplane  security. 

Safety  Issues  Unique  to  Cargo  Designs 

People  behind  the  locked  doors  on 
passenger  airplanes  have  multiple  exits 
from  the  pl^ne.  Cargo  riders  may  not. 
On  several  models  of  cargo  airplanes, 
some  exits  are  blocked  by  cargo  ot  by 
airplane  modifications.  Often, 
modifications  of  cargo  airplanes  result 
in  emergency  exits  being  on  the  other 
side  of  the  flightdeck  door.  As  a  result, 
rider  safety  may  be  significantly 
compromised  if  a  locked  door  blocks 
access  to  the  exits.  Without  a  better 
security  option,  the  FAA  originally 
concluded  that  this  safety  concern  was 
outweighed  by  the  security  concern 
with  highjacking.  However,  since 
enhanced  security  procedures  are  now  a 
viable  option,  the  safety  of  occupants  in 
an  emergency  evacuation  takes  on  a 
higher  priority. 
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Differences  in  Locations  of  Persons  on 
Flightdeck  of  Cargo  and  Passenger 
Airplanes 

The  number  and  variety  of  persons 
who  frequently  ride  on  the  flightdeck  of 
cargo  airplanes  are  different  from  those 
who  ride  on  passenger  airplane 
flightdecks.  Under  current  screening 
procedures,  persons  may  have  access  to 
the  flightdeck  on  cargo  airplanes 
without  having  undergone  the  same 
level  of  screening  used  on  passenger 
airplanes.  These  persons  may  be  in  front 
of  the  door  or  behind  it.  As  one 
commenter  pointed  out,  locking  a 
reinforced  door  could  result  in  a  "bad" 
person  being  in  front  of  the  door,  while 
preventing  a  "good"  person  seated 
behind  the  door  from  assisting  the 
pilots.  This  may  render  reinforced  doors 
less  valuable  on  cargo  airplanes. 

Need  for  Tools  and  Equipmejit 

Cargo  operators  carry  diverse  cargo, 
such  as  animals  and  dangerous  goods. 
This  requires  them  to  carry  persons  who 
need  specialized  tools  and  equipment 
during  the  flight.  This  necessary 
equipment  is  prohibited  on  passenger 
flights.  Also,  on  passenger  flights, 
crewmembers.  Federal  Air  Marshals, 
and  passengd^s  can  intervene  to  inhibit 
efforts  to  penetrate  the  reinforced  doors. 
On  cargo  operations,  the  limited  number 
of  riders  means  a  terrorist  might  have 
time  and  equipment  to  defeat  the 
protection  offered  by  the  doors. 

The  Cost  of  the  Doors 

The  original  analysis  of  reinforced 
door  costs  was  made  before  designs  had 
been  proposed  and  approved.  The  FAA 
has  learned  that  the  door  will  cost 
substantially  more  than  originally 
estimated.  Instead  of  $17,000,  nearly  all 
doors  will  cost  at  least  $50,000,  and 
some  as  much  as  $210,000.  This  cost 
would  be  acceptable  if  it  were  the  only 
alternative  to  preventing  highjackings. 
But,  with  the  enhanced  security 
procedures  now  available,  it  is 
incumbent  on  the  FAA  to  allow 
operators  to  select  the  option  that  best 
fits  their  needs. 

What  Comments  Do  You  Believe 
Support  This  Rule  Change? 

As  discussed  above,  the  petition  of 
Atlas  Air  contained  many  suggestions 
and  comments  that  were  common  to 
comments  received  on  the  original 
rules.  As  should  be  obvious  from  the 
rationale  explained  in  the  preceding 
answer,  we  found  many  of  their  points 
to  be  persuasive  and  thus  supportive  of 
this  rule  change. 


What  Comments  Do  You  Believe  Would 
Not  Support  This  Rule  Change? 

Many  comments  were  received 
supporting  the  original  rule.  In 
particular,  pilots  and  organizations 
representing  pilots  believed  that  the 
reinforced  door  was  a  valuable  step 
toward  assuring  the  safety  of  the 
flightcrew  and  ultimately  the  airplanes. 
These  commenters  urged  additional 
steps  for  cargo  airplanes,  to  include 
expanding  the  rule  to  require 
installation  of  reinforced  doors  on  all 
cargo  airplanes.  This  would  require 
installation  of  reinforced  doors  on  those 
cargo  airplanes  that  have  not  had  doors. 
This  option  will  be  discussed  later. 

We  expect  that  these  commenters 
would  not  favor  this  rule  change  and 
would  see  it  as  a  lessening  of  security. 
We  expect  to  receive  comments  on  this 
during  the  comment  period.  At  this 
point,  we  are  confident  that  the  plans 
that  will  be  approved  by  the  TSA  will 
be  comparable  to  the  security  provided 
by  the  doors.  As  discussed  above,  we 
believe  the  change  will  be  better  than 
the  reinforced  doors  in  some  respects. 

Were  There  Comments  Submitted  on  the 
Original  Rules  That  Were  Not 
Considered  in  This  Rule  Change? 

Yes.  Some  comments  dealt  vdth 
issues  other  than  cargo  airplanes.  Some 
comments  on  cargo  airplanes  were  not 
relevant  to  this  rule  change.  We  will 
respond  to  these  comments  in  a  separate 
document  that  will  be  published  later  in 
the  Federal  Register. 

What  Other  Options  Were  Considered? 

Maintaining  the  Status  Quo 

We  considered  this  option  but 
decided  that  the  status  quo  was  no 
longer  justified.  When  the  rule  was 
originally  adopted,  there  was  no 
cdternative  that  would  provide  security 
for  the  flightdeck.  As  discussed 
previously,  this  is  no  longer  the  case 
and  security  procedures  can  provide  a 
viable  security  alternative.  Operators 
should  have  the  option  of  selecting 
which  alternative  to  use  to  meet  the 
security  goal. 

Expanding  the  Reinforced  Door  Rule  to 
All  Cargo  Airplanes 

As  mentioned  previously,  this  was  an 
option  originally  supported  by  pilots 
and  pilot  organizations.  Whether  this  is 
still  the  case  in  light  of  changes  since 
adoption  of  the  original  rule  will  be 
revealed  during  the  comm,ent  period  on 
this  rule. 

We  do  not  believe  that  this  expansion 
is  either  practical  or  necessary.  Many 
cargo  airplanes  have  no  door  between 
the  pilot  area  and  aft  portions  of  the 


flightdeck.  On  some  airplanes,  there  is 
existing  structure  that  would  readily 
support  a  new  door.  On  many  other 
airplanes,  however,  there  is  no  structure 
to  which  a  door  could  be  fitted.  We  have 
spent  over  a  year  administering  the 
current  reinforced  door  rule.  We  have 
learned  that  simply  replacing  existing 
doors  can  be  expensive  and  time- 
consuming,  particularly  in  design     ■ 
development  and  approval.  Undertaking 
a  retrofit  requirement  for  all  cargo 
airplanes  could  not  be  done  in  the  time 
frame  relevant  to  this  rule. 

Further,  since  we  have  identified 
security  procedures  as  a  valid 
alternative  to  a  reinforced  door  in  cargo 
operations,  there  is  currently  no 
justification  for  the  substantial  cost 
involved  in  retrofit. 

As  discussed  in  the  next  question  and 
answer,  responsibility  for  aviation 
security  and  threat  assessment  resides 
with  the  TSA.  If  the  TSA  decides  that 
the  threat  warrants  expansion  of  the 
reinforced  door  requirement,  the  FAA 
will  assist  them  in  developing  relevant 
rules  and  standards. 

Expanding  Cargo  Security  Requirements 
to  All  Cargo  Operations 

The  old  rule,  and  this  new  rule 
change,  cover  only  those  cargo  airplanes 
that  had  doors.  With  the  transfer  of 
security  responsibility,  the  TSA 
assumed  responsibility  for  developing 
and  imposing  security  requirements  on 
all  aviation  operations.  As  a  result,  the 
FAA  no  longer  has  the  authority  to 
unilaterally  establish  security 
requirements  applicable  to  all  cargo 
operators. 

Several  operators,  including  Atlas  Air. 
suggested  that  expansion  of  security 
programs  to  the  entire  air  cargo  industry 
would  be  beneficial.  The  FAA  and  TSA 
agree  with  those  comments.  The  TSA 
will  commence  a  separate  rulemaking 
on  this  subject.  We  hope  this  expansion 
will  be,  in  part,  a  consequence  of  this 
rule  change.  The  FAA  supports  this 
expansion  and  will  assist  the  TSA  in 
implementing  any  changes  it  deems 
appropriate. 

Eliminating  the  Ability  of  Cargo  Carriers 
To  Carry  Supernumeraries 

We  considered  reducing  the  ability  of 
cargo  operators  to  cany 
supernumeraries.  Under  14  CFR  121.547 
and  121.583,  supernumeraries  are 
persons  who  may  be  on  board  but  who 
are  not  essential  to  the  actual  operation 
of  the  airplane.  Limiting  the  carriage  of 
supernumeraries  would  have  a  crippling 
effect  on  many  cargo  operations. 
Although  not  in  the  passenger  carrying 
business,  cargo  operators  need  to  carry 
riders  who  can  handle  cargo  either 
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Is  This  an  Airplane  Security  Issue  or  an 
Economic  Issue? 

Implementation  of  any  security 
measure  carries  with  it  some  costs.  The 
subsequent  economic  analysis  discusses 
the  relative  costs  of  installing  reinforced 
doors  versus  adopting  a  security 
program.  Adopting  the  security  program 
option  will  cost  operators  less  than 
installing  the  reinforced  doors.  If  this 
were  not  the  case,  operators  would  opt 
for  the  doors  instead  of  the  security 
program.  But  this  rule  igjiQt  just  about 
money.  As  discussed  previously, 
reinforced  doors  are  not  as  effective  a 
security  measure  on  cargo  airplanes  as 
on  passenger  airplanes.  On  many  cargo 
designs,  reinforced  doors  raise  safety 
issues  that  do  not  exist  on  passenger 
airplanes.  Although  cost  is  an  issue,  it 
is  not  the  deciding  factor  in  adopting 
this  rule.  Security  is  paramount. 

Will  Cargo  Airplanes  Be  Less  Secure  if 
Reinforced  Doors  Are  Not  Required? 

Airplanes  would  be  less  secure  if  the 
requirement  were  dropped  without  any 
compensating  action.  The  compensating 
action  expected  in  this  rule  is 
development  and  implementation  of 
alternative  security  plans  to  control  who 
enters  cargo  aircraft.  This  will 
compensate  for  the  lack  of  doors  by 
keeping  potential  terrorist's  out  of  the 
airplane. 

As  explained  above,  this  rule  does  not 
itself  establish  the  criteria  for  the  new 
program.  That  program  will  come  from 
the  TSA. 

Most  importantly,  when  a  security 
plan  is  developed,  it  can  be  used  by  all 
cargo  operators,  not  just  those  with 
doors.  The  result  will  be  greater  security 
for  all  cargo  operations,  not  just  those 
with  existing  doors. 

Also  as  discussed  above,  we  believe 
that  the  reinforced  doors  produce 
vulnerabilities  both  from  a  safety  and 
security  standpoint  that  are  not  present 
in  passenger  carrying  operations. 
Providing  an  alternative  to  installing 
reinforced  doors  reduces  those  risks. 

What  Airplanes  or  Operations  Will  Be 
Affected  by  This  Rule  Change? 

This  rule  will  affect  both  U.S.  and 
foreign  operators.  For  foreign  operators, 
this  rule  also  clarifies  the  coverage  of 
the  rule. 

For  U.S.  certificated  operators,  only 
those  operations  conducted  under  part 
121,  utilizing;transport  category 
airplanes,  for  the  sole  purpose  of  the 
carriage  of  cargo,  will  be  affected.  And 
those  operations  are  only  affected  if  they 


had  a  flightdeck  door  installed  on  or 
after  January  15,  2002.  Those  all-cargo 
operators  electing  to  achieve 
compliance  through  a  TSA  approved 
security  program  must  apply  the 
security  program  to  the  operator's  entire 
fleet  of  aircraft,  not  just  those  with 
doors.  There  will  be  no  change  for  those 
cargo  operators  who  elect  to  install  the 
reinforced  flightdeck  door. 

Foreign  operators  conducting  cargo 
operations  under  §  129.1(a)  are  covered 
when  they  are  operating  airplanes  with 
a  payload  capacity  greater  than  7,500 
pounds  and  with  a  flightdeck  door 
installed  on  or  after  June  21,  2002. 
Those  all-cargo  operators  electing  to 
achieve  compliance  through  a  TSA 
approved  security  program  must  apply 
the  security  program  to  the  operator's 
entire  fleet  of  aircraft,  not  just  those 
with  doors.  There  will  be  no  change  for 
those  cargo  operators  who  elect  to 
install  the  reinforced  flightdeck  door.  In 
addition,  nothing  precludes  a  foreign 
all-cargo  air  carrier  from  implementing 
a  TSA  security  program  in  addition  to 
reinforcing  its  flightdeck  doors. 

Why  Does  the  Rule  Have  a  June  21, 
2002.  Threshold  Date  for  Foreign 
Operators  and  a  January  15,  2002, 
Threshold  Date  for  U.S.  Operators? 

Section  129.28(a)(2)  establishes  a 
compliance  threshold  date  of  June  21, 
2002.  Section  121.313(j)(2)  establishes  a 
compliance  threshold  date  of  January 
15,  2002.  These  threshold  dates  identify 
the  airplanes  that  must  comply  with  the 
rule,  and  maintains  the  applicability  of 
the  requirement  even  if  operators 
remove  the  non-reinforced  doors  after 
that  date.  If  an  airplane  had  a  non- 
reinforced  door  in  place  (installed)  on 
the  threshold  date,  or  if  one  is  installed 
on  the  airplane  after  that  date,  then  the 
rule  requires  that  such  a  door  be 
replaced  with  a  reinforced  door. 
Without  the  threshold  date,  operators 
could  avoid  compliance  with  the  rule  by 
removing  the  non-reinforced  doors.  The 
threshold  dates  correspond  with  the 
issue  dates  of  the  original  rules 
imposing  the  reinforced  door 
requirement  on  operators.  The  dates 
differ  because  the  original  rules  were 
not  issued  at  the  same  time. 

How  Will  Compliance  Be  Monitored? 

The  FAA  is  working  with  the  TSA  to 
establish  procedures  to  share 
information  and  moifitor  compliance 
with  various  aspects  of  aircraft  security. 
This  is  a  new  relationship  and  details 
on  specific  aspects  of  the  cooperative 
monitoring  effort  are  not  currently  in 
place.  We  expect,  however,  that  the  TSA 
approval  of  programs  under  this  rule 
will  occur  in  cooperation  with  the  FAA 
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and  the  FAA  will  receive  information 
on  approved  programs  either  directly 
from  the  TSA  or  through  reporting 
requirements  placed  on  operators.  A 
formal  process  for  either  of  these 
alternatives  will  be  established  to  assure 
compliance  by  affected  operators. 

Regulatory  l^aluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  sections 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
luinecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation.) 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule  (1)  has  benefits 
which  justify  its  costs;  (2)  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866  and  is  "significant"  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  sniall  entities;  (4)  will  have 
little  effect  on  international  trade;  and 
(5)  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
The  FAA  has  placed  these  analyses  in 
the  docket  and  summarizes  them  below. 


How  Many  Operators  and  Airplanes  Are 
Affected  by  the  Rule? 

The  FAA  determined  that  46  U.S.  air 
cargo  carriers  with  1,132  transport 
category  cargo  airplanes  operate  under 
part  121.  Brokers  and  leasing  companies 
currently  hold  125  turbojet  cargo 
airplanes  that  could  be  operated  under 
part  121.  Thus,  1,257  cargo  airplanes 
could  be  affected  by  this  rule.  The  FAA 
determined  that  540  of  these  airplanes 
have  a  flightdeck  door,  while  26  air 
cargo  carriers  operate  at  least  one 
airplane  with  a  flightdeck  door.  Of  these 
26  air  cargo  operators,  3  are  likely  to  be 
large  operators  (more  than  50  airplanes), 
9  are  likely  to  be  medium  sized 
operators  (between  10  and  50  airplanes), 
and  14  are  likely  to  be  small  operators 
(fewer  than  10  afrplanes). 

What  Are  the  Uncertainties  Affecting 
the  Potential  Costs  of  This  Rule? 

The  cost  of  a  security  program  could 
be  significantly  reduced  if  the  aif  cargo 
carrier  does  not  transport  any  people 
other  than  its  own  employees.  To  avoid 
underestimating  the  potential  total  cost, 
the  FAA  assumed  that  every  affected  air 
cargo  operator  will  occasionally 
transport  people  other  than  their 
employees.  Further,  the  TSA  has  not 
finalized  its  requirements.  This 
regulatory  evaluation  does  not  assume 
that  the  TSA  will  require  the  screening 
of  cargo.  The  next  question  identifies 
some  assumptions  about  the  content  of 
the  potential  security  program.  We  have 
not  included  the  potential  costs  of 
screening  air  cargo  itself  in  the 
estimated  costs  of  these  security 
programs. 

VWiof  Are  the  Bases  for  the  Estimated 
Costs  of  a  Security  Program? 

For  the  purpose  of  this  economic 
analysis,  we  have  assumed,  for  cost 
purposes  only,  that  the  following  types 
of  costs  might  be  incurred.  Actual  costs 
may  vary  between  programs  sought  by 
operators  and  approved  by  the  TSA. 
Further,  the  TSA  may  choose  to  require 
certain  components  of  a  security  plan 
that  will  differ  from  the  assumptions 
included  in  the  FAA  cost  analysis.  The 
FAA  assimies  that  air  cargo  carriers  will 


incur  costs  from  reviewing  their 
employee  employment  files,  performing 
employee  background  checks, 
developing  procedures  to  perform 
security  clearances  on  non-employee 
.passengers,  and  applying  to  the  TSA  for 
approval  in  creating  their  programs. 
They  will  incur  similar  annual  costs  in 
operating  the  program. 

How  Much  Will  It  Cost  To  Establish  and 
Operate  a  Security  Program? 

The  FAA  estimates  that  establishing  a 
security  program  will  cost,  on  average, 
about  $250,000  for  a  large  air  cargo 
airline,  about  $75,000  for  a  medium 
sized  air  cargo  airline,  and  about 
$20,000  for  a  small  air  cargo  airline.  The 
annual  cost  to  operate  a  security 
program  will  average  about  $120,000  at 
a  large  air  cargo  airline,  about  $40,000 
at  a  medium  sized  air  cargo  airline,  and 
about  $10,000  at  a  small  air  cargo 
airline.  Thus,  if  all  of  the  affected  air 
cargo  carriers  chose  to  establish  security 
programs,  the  total  first-year  cost  will  be 
$1,705  million.  However,  several  air 
cargo  operators  have  voluntarily 
developed  personnel  security  programs 
that  include  some  or  most  of  the 
activities  envisioned  by  the  FAA  in  its 
cost  estimates.  Thus,  those  air  cargo 
operators  have  already  made  many  of 
these  expenditures  and  their  estimated 
costs  will  be  lower  than  those  projected. 
Nevertheless,  in  order  to  ensure  that  the 
costs  are  not  underestimated,  the  FAA 
assumed  that  no  air  cargo  operator  has 
such  a  program.  Using  an  anticipated 
5.3  percent  growrth  rate  of  the  air  cargo 
industry,  the  annual  costs  of  operating 
security  programs  for  10  years  would  be 
$10,265  million.  Thus,  it  will  cost  air 
cargo  operators  a  total  of  $12,330 
million,  which  has  a  present  value  of 
$9,217  million  using  the  7  percent 
discount  rate  required  by  the  Office  of 
Management  and  Budget. 

How  Much  Will  It  Cost  To  Install 
Reinforced  Flightdeck  Security  Doors? 

The  FAA  calculated  that  installing 
reinforced  doors  on  the  540  cargo 
airplanes  would  cost  air  cargo  operators 
$66.5  million  in  2003. 


Table  1  .—Average  Cost  Per  Airplane  To  Install  a  Reinforced  Door  by  Type  of  Airplane 


Type  of  airplane 


Door  kit 
cost 
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727  

737  
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767  

DC-10  


$65,000 
50,000 

210,000 
51 ,500 
50,000 
50,000 
50,000 


96 
96 
172 
96 
96 
96 
96 


$7,680 
7,680 

13,760 
7,680 
7.680 
7,680 
7,680 


2 
2 
4 
2 
2 
2 
2 


$20,500 

$41,000 

$113,680 

4,500 

9.000 

66.680 

24,500 

98.000 

321,760 

24,500 

49.000 

112,020 

20,500 

41.000 

98,680 

20,500 

41,000 

98,680 

24,500 

49,000 

106,680 
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Table  1 


—Average  Cost  Per  Airplane  To  Install  a  Reinforced  Door  by  Type  of  Airplane— Continued 


Tyj:  e  of  airplane 


Door  kit 
cost 


Numbers  of 

labor  hours 

to  install 


Total  labor 
costs 


Number  of 

days  out-of- 

service 


Lost  net 
revenue  per 
day    ' 


Total 
lost  net 
revenue 


Total 

costs  to 

install 


DC-8  

DC-9  

MD-10/11  .. 

A-300  

A-300-600 
A-310  


42,000 
42,000 
45,000 
50,000 
50,000 
50,000 


72 

72 

96 

192 

192 

192 


5,760 

5,760 

7,680 

15,360 

15.360 

15,360 


2 

1.5 

2 

4 

4 

4 


20,500 
4,500 
24,500 
20,500 
20,500 
20,500 


41,000 
6,750 
49,000 
82.000 
82,000 
82,000 


88,760 
54,530 
101,680 
147,360 
147,360 
147,360 


Are  There  An  v 
Be  Associatec 
Doors? 


Other  Costs  That  Would 
With  These  Reinforced 


Reinforced 
have  electron 
to  be  periodi 
maintained, 
would  take  8 
labor  hours 
and  the 
are  minimal 


cally 
aid 


'  avera  ;e 


maintenance 
million  betw^n 
has  a  present 
Reinforced 
and  associate! 


lightdeck  security  doors 
c  systems  that  would  need 
inspected, 
possibly  repaired.  It 
additional  maintenance 
ei  ery  year  for  these  tasks, 
annual  materials  costs 
hese  increased 
:osts  would  total  4.4 

2004  and  2013,  which 
/alueof  3.0  million, 
lightdeck  security  doors 
doorway  strengthening 


materials  would  add  weight  to  the 
airplane,  which  would  increase  fuel 
consumption.  The  FAA  estimated  that 
the  installed  door  would  add  120 
pounds  to  a  large  cargo  airplane.  90 
pounds  to  a  medium  sized  cargo 
airplane,  and  75  pounds  to  a  small  cargo 
airplane.  Each  additional  pound 
increases  annual  fuel  consumption  by 
12.25  gallons  for  a  large  cargo  airplane, 
19.1  gallons  for  a  medium  sized  cargo 
airplane,  and  5.75  gallons  for  a  small 
cargo  airplane.  Using  a  price  of  $0.80 
per  gallon,  the  annual  additional  fuel 
cost  would  be  $700,000  in  2004. 
increasing  to  $1.1  million  in  2013. 


These  additional  fuel  costs  would  total 
$9.5  million  between  2004  and  2013, 
which  has  a  present  value  of  $6.7 
million. 

What,  Then,  Are  the  Total  Costs  of 
Installing  These  Doors? 

As  showTi  in  Table  2,  the  total  costs 
of  installing  reinforced  security 
flightdeck  doors  would  be  about 
$80,450  million,  which  has  a  present 
value  of  about  $76,225  million.  Of 
particular  note  is  that  the  biggest 
expenditure  of  $66.5  million  would 
occur  in  2003,  the  first  year. 


Table  2.-|-Total  and  Present  Values  in  2003  of  Costs  To  Install  Reinforced  Security  Doors  in  Cargo 

Airplanes  That  Currently  Have  Flightdeck  Doors 

[In  millions  of  dollars] 


Cost  to 
retrofit  doors 


Increased  mainte- 
nance cost 
(2004-2013) 


Present  value 

increased 
maintenance 


Increased 

fuel  costs 

(2004-2013) 


Present  value 

increased  fuel 

cost 


Total  cost 


Present  value 
total  cost 


$66,499 


$4,406 


$3,007 


$9,542 


86.722 


$80,447 


$76,228 


What  Is  the  N^t  Economic  Impact  of 
This  Rule? 

If  all  air  car  ;o  operators  affected  by 
the  final  rule  <  :hose  to  develop  a  TSA- 
approved  seci  rity  program  instead  of 
installing  rein  "orced  flightdeck  security 
doors,  they  wi»uld  save  about  $68,117 
million  between  2003  and  2013,  which 
has  a  present  value  of  $67,011  million. 
More  importa  itly,  they  would  save 
$64,704  milli(  n  by  April  9,  2003.  It 
should  be  noti  sd  that  to  the  extent  that 
several  air  car  ;o  operators  have 
voluntarily  de  veloped  these  programs, 
the  cost  savin  [s  have  been 
underestimate  d.  Further,  an  individual 
operator  has  t  le  option  to  install  the 
reinforced  flig  htdeck  security  door  if  it 
would  be  finaicially  advantageous. 
Thus,  the  FAj*  ,  determined  that  this  rule 
provides  subs  antial  cost  savings  to 
affected  air  ca  "go  operators. 


Regulatory  Flexibility 

The  Regulal  ary 
(RFA)  establis  les 
regulatory  issuance 


,  Act 

Flexibility  Act  of  1980 
"as  a  principle  of 
■  that  agencies  shall 


endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 


the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

This  action  provides  equal  regulatory 
relief  to  all  air  cargo  carriers.  Therefore, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  assessed  the 
potential  effect  of  this  rulemaking  and 
determined  that  it  provides  equal 
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regulatory  relief  to  both  U.S.  (under  part 
121)  and  foreign  air  cargo  carriers 
(under  part  129).  Therefore,  the  FAA 
determined  that  this  rule  will  have  a 
minimal  effect  on  international  trade. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  cutrb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  govemnitepts. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditiire  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  inihe  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  final  rule  does  not  contain  such 
a  mandate.  Therefore,  the  requirements 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

What  Other  Assessments  Has  the  FAA 
Conducted? 

Paperwork  Reduction  Act 

There  are  no  current  or  new 
requirements  for  information  collection 
associated  with  this  amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximmn  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore  does 
not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 


rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
We  haye  determined  that  the  final  rule 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

Plain  English 

Executive  Order  12866  (58  FR  51735, 
October.  4,  1993)  requires  each  agency 
to  write  regulations  that  are  simple  and 
easy  to  landerstand.  We  invite  your 
comments  on  how  to  make  this  final 
rule  easier  to  understand,  including 
answers  to  questions  such  as  the 
following: 

•  Are  the  requirements  in  the 
regulations  clearly  stated? 

•  Do  the  regulations  contain  technical 
language  or  jargon  that  interferes  with 
their  clarity? 

•  Would  the  regulations  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections? 

•  Is  the  question  and  answer  format 
helpful  in  understanding  the 
regulations? 

Please  send  your  comments  to  the 
address  specified  in  the  AOQRESSES 
section. 

What  Urgency  Requires  Immediate 
Adoption  of  These  Changes? 

Under  current  rules,  operators  should 
have  installed  reinforced  doors  by  April 
9,  2003,  or  the  airplane  could  not  be 
operated  after  that  date.  However,  the 
2003  Consolidated  Appropriations 
Resolution  mentioned  previously 
effectively  postponed  the  compliance 
date  for  all-cargo  aircraft.  Absent 
additional  action  by  Congress,  this 
legislative  provision  will  expire  on 
September  30,  2003.  As  a  result, 
effective  October  1,  2003,  cargo 
operators  will  have  to  have  installed 
doors  on  the  affected  aircraft  or  not 
operate  those  aircraft. 

We  have  changed  the  April  9,  2003, 
date  to  October  2003,  to  correspond 
with  the  Congressional  action.  Time  is 
of  the  essence  to  operators.  The  doors 
are  expensive  and  there  is  a  significant 
lead-time  required  to  order  and  install 
the  doors.  Cargo  operators  need  to  know 
immediately  that  there  is  an  alternative 
to  installation  of  reinforced  doors. 

Additionally,  operators  need  time  to 
evaluate  the  requirements  of  the  TSA 
security  procedures,  and  determine  if 
they  can  adopt  a  new  security  program 
before  the  deadline.  Delaying  the  rule 
for  notice  and  comment  would  create 


uncertainty  for  operators,  and  frustrate 
the  purpose  of  the  rule. 

Further,  the  FAA  received  a  large 
number  of  public  comments  on  this 
subject  through  the  other  rulemakings 
discussed  in  this  document.  We 
considered  those  comments  in 
developing  this  rule. 

Sections  553(b)(3)(B)  and  553(d)(3)  of 
the  Administrative  Procedures  Act 
(APA)  (5  U.S.C.  sections  553(b)(3)(B) 
and  553(d)(3))  authorize  agencies  to 
dispense  with  certain  notice  procedures 
for  rules  when  they  find  "good  cause" 
to  do  so.  Under  section  553(b)(3)(B).  the 
requirements  of  notice  and  opportunity 
for  comment  do  not  apply  when  the 
agency,  for  good  cause,  finds  that  those 
procedures  are  "impracticable, 
uimecessary,  or  contrary  to  the  public 
interest."  In  the  context  of  the  APA, 
impracticable  means  that,  if  notice  and 
comment  procedures  were  followed, 
they  would  defeat  the  purpose  of  the 
rule.  As  explained  above,  the  delay 
associated  with  notice  and  comment 
would  negate  the  security  option  as  a 
viable  alternative  to  the  reinforced  door 
requirement. 

For  the  reasons  discussed  previously 
in  this  dociunent,  the  FAA  finds  that 
notice  and  public  comment  on  this  final 
rule  are  impracticable,  uimecessary,  and 
contrary  to  the  public  interest.  This  final 
rule  must  be  adopted  promptly  to  create 
the  certainty  and  the  time  needed  by 
cargo  operators  to  meet  the  airplane 
security  requirements. 

Lists  of  Subjects 

14CFRPart  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety.  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

14  CFR  Part  129 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  121  and  129  as 
follows: 

PART  121— OPERATJNG 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

■  1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119, 
41706,  44101,  44701-44702,  44705,  44709- 
44711,  44713,  44716-44717,  44722.  44901. 
44903^4904.  44912.  45101-45105,  46105. 

■  2.  Sections  121.313(j)(l)  and  (2)  are 
revised  to  read  as  follows: 
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§  1 21 .31 3    Misjcellaneous  equipment. 


(j)*   *   * 

(1)  After 
required  by 
to  have  a  doo  • 
and  pilot  or 

(i)  Each 
requirements  of 
effect  on  Janu  ary 


April  9,  2003,  for  airplanes 
p  iragraph  (f)  of  this  section 

between  the  passenger 
crew  rest  compartments, 

door  must  meet  the 
§  25.795(a)(1)  and  (2)  in 
15,  2002;  and 


such 


cr  !w 


(ii)  Each  o 
methods  to 
enter  the  pilo 
that  a  flight 
incapacitated 
confirmation 
by  each  flight 
flightcrew 

(2)  After 
category,  all 
door  installec 
compartment 
compartment 
2002, each 
requirements 
effect  on  J 
operator  musi 
program 
Security  Adm  i 
operation  of 
operator's 


p  srator  must  establish 
eijable  a  flight  attendant  to 
compartment  in  the  event 

member  becomes 
Any  associated  signal  or 
ystem  must  be  operable 
;rew  member  from  that 
me  tnber's  duty  station.  . 

October  1,  2003,  for  transport 
c  argo  airplanes  that  had  a 
between  the  pilot 
and  any  other  occupied 
on  or  after  January  15, 
door  must  meet  the 
3f§  25.795(a)(1)  and  (2)  in 
anukry  15,  2002;  or  the 

implement  a  security 
approved  by  the  Transportation 
nistration  (TSA)  for  the 
1  airplanes  in  that 


su  ;h 


flet  t 


PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.  REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

■  3.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1372,  40113,  40119, 
44101,  44701-44702,  44705,  44709-44711. 
44713,  44716-44717,  44722,  44901-44904, 
44906.  44912,  46105,  Pub.  L.  107-71  sec. 
104.49  U.S.C. 

■  4.  Sections  129.28(c)(1),  (2),  and  (3)  are 
revised  to  read  as  follows: 

§  1 29.28    Flightdeck  security. 

***** 

(c)  *   *   * 

(1)  Except  for  a  newly  manufactured 
airplane  on  a  non-revenue  delivery 
flight,  no  foreign  air  carrier  covered  by 
§  129.1(a)  may  operate: 

(i)  After  April  9,  2003,  a  passenger 
carrying  transport  category  airplane 
within  the  United  States,  except  on 
overflights,  unless  the  airplane's 
flightdeck  door  installation  meets  the 
requirements  of  paragraphs  (c)(2)  and 
(c)(3)  of  this  section  or  an  alternative 
standard  found  acceptable  to  the 
Administrator. 

(ii)  After  October  1,  2003,  a  transport 
category  all-cargo  airplane  that  had  a 


door  installed  between  the  pilot 
compartment  and  any  other  occupied 
compartment  on  or  after  June  21,  2002, 
within  the  United  States,  except  on 
overflights,  unless  the  airplane's 
flightdeck  door  installation  meets  the 
requirements  of  paragraphs  (c)(2)  and 
(c)(3)  of  this  section  or  an  alternative 
standard  found  acceptable  to  the 
Administrator;  or  the  operator  must 
implement  a  security  program  approved 
by  the  Transportation  Security 
Administration  (TSA)  for  the  operation 
of  all  airplanes  in  that  operator's  fleet. 

(2)  The  door  must  resist  forcible 
intrusion  by  unauthorized  persons  and 
be  capable  of  withstanding  impacts  of 
300  joules  (221.3  foot-pounds)  at  the 
critical  locations  on  the  door,  as  well  as 
a  1,113-newton  (250  pounds)  constant" 
tensile  load  on  the  knob  or  handle,  and 

(3)  The  door  must  resist  penetration 
by  small  arms  fire  and  fragmentation 
devices  to  a  level  equivalent  to  Level 
Ilia  of  the  National  Institute  of  Justice 
Standard  (NIJ)  0101.04. 
***** 

Issued  in  Washington,  DC,  on  July  11, 
2003. 

Marion  C.  Blakey, 

Administrator. 

[FR  Doc.  03-18075  Filed  7-17-03;  8:45  am] 

BILLING  CODE  4910-1  a-P 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone: 
Phaseout  of  Chlorobromomethane 
Production  and  Consumption;  Final  Rule 


y 


42884 


Federal  Register / Vol.  68,  No.  138 /Friday,  July  18,  2003 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 


1 


40  CFR  Part 

[FRL-7529-4] 
RIN  206&-AJ27 


Protection  of  Stratospheric  Ozone: 
Phaseout  of  Chlorobromomethane 
Production  and  Consumption 

AGENCY:  Envii  onmental  Protection 
Agency  (EPA) 
ACTION:  Final  -ule. 


In 


and 


SUMMARY: 

Montreal 
Deplete  the 
is  adding 
to  the  list  of  s 
production 
under  the 
EPA's  imp! 
Today's  actioi 
(Group  VIII)  o 
CBM,  and 
"ozone 
0.12.  In 


a  ccordance  with  the 
Prot  jcol  on  Substances  that 

O.  '.one  Layer  (Protocol),  EPA 
chlG  robromoraethane  (CBM) 
1  ibstances  subject  to 
consumption  controls 
Clein  Air  Act  (CAA)  and 
em  enting  regulations, 
creates  a  new  Group 
class  I  substances  for 
des  gnates  the  value  of  CBM's 
deplet  ng  potential"  (ODP)  as 
accordance  with  the  Protocol, 


today's  action  will  phase  out  CBM 
production  and  consumption  upon 
publication  of  this  rule  with  permitted 
exemptions.  Today's  action  also  restricts 
trade  in  CBM  with  countries  who  are 
not  Parties4o  the  Beijing  Amendments 
to  the  Protocol.  EPA  received  no 
comments  on  the  Notice  of  Proposed 
Rulemaking  (NPRM)  during  the 
comment  period  between  October  29, 
2002  and  November  29,  2002. 

DATES:  This  rule  is  effective  on  August 
18,  2003. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-92-13,  Section  XII.  The 
docket  is  located  at  U.S.  Enviroiunental 
Protection  Agency,  EPA  West  (Air 
Docket),  1301  Constitution  Avenue, 
NW.,  Room:  B108,  Mail  Code  6102T, 
Washington,  DC  20004.  The  materials 
may  be  inspected  from  8  am  until  5:30 
pm,  Monday  through  Friday.  The 
telephone  number  is  (202)  566-1742. 
The  fax  number  is  (202)  566-1741.  The 
docket  may  charge  a  reasonable  fee  for 
copying  docket  materials. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996,  orjabeen 
Akhtar,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division 
(6205J),  1200  Peimsylvania  Avenue, 
NW.,  Washington,  DC,  20460,  (202) 
564-3514;  akhtar.jabeen@epa.gov.  You 
may  also  visit  the  Ozone  Depletion  Web 
site  of  EPA's  Global  Programs  Division 
at  h  tip  -.11  www.  epa  .gov I  ozone  I  in  dex.btml 
for  further  information  about  EPA's 
Ozone  Protection  regulations,  the 
science  of  ozone  depletion,  and  other 
topics. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  amendments  to  the 
production  and  import  controls  for 
ozone-depleting  substances  (ODS).  The 
amendment  concerns  the  addition  of  a 
new  controlled  substance, 
chlorobromomethane  (CBM),  to  the  list 
of  substances  already  subject  to  controls 
related  to  production,  import,  export, 
destruction,  transhipment,  essential 
uses,  and  feedstock  uses. 

The  regulated  categories  that  may  be 
affected  by  this  action  include: 
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regulated  entities 


1 .  Industrial  org<  nic  chemicals,  NEC 


2  Pharmaceuticbl 

3.  Pesticides  an|l 

4.  Chemicals 

5.  Testing  labor^tones 

6.  Medical  and 
7  Research  anc 


I  preparations  ,. 

agricultural  chemicals,  NEC '. 

allied  products,  NEC  

except  veterinary  testing  labs 

<|iagnostic  laboratories 

development  in  the  physical,  engineering  and  life  sciences 


2869  

2834  

2879 

5169  

8734  

8071   

8731    

and  8733 


325199 

325412 
32532 
42269 
54138 
6215 
54171 


Producers,  importers,  or  ex- 
porters of  CBfVl. 
Transformers  of  CBM. 
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Lab  users  of  CBM. 


This  table  i 
exhaustive 
for  readers 
regulated  by 
the  types  of 
aware  could 
this  action.  Otjier 
listed  in  this 
affected.  To 
facility,  comply 
organization, 
this  action, 
examine  the 
§82. 1(b)  of 
Federal  Regu 
any  questions 
applicability 
particular 
listed  in  the 
CONTACT  sectidn 


not  intended  to  be 
rather  provides  a  guide 

ing  entities  likely  to  be 
is  action.  This  table  lists 
eritities  that  EPA  is  now 
p  )tentially  be  regulated  by 
types  of  entities  not 
e  could  also  be 
d«  termine  whether  your 
business 
.,  could  be  regulated  by 
should  carefully 
plicability  criteria  in 
e  40  of  the  Code  of 
ions  (CFR).  If  you  have 
regarding  the 
this  action  to  a 
consult  the  person 
FURTHER  INFORMATION 


but 
reg  u-di 

tli: 


ti  ibk 


( tc. 


yoi 
a  ) 
^Till 
jli  ti 


cfl 
enti  ty 
FOR 


TableofContens 

I.  What  Is  the  S(jient 
Backgrouni 
Out  Ozone 


Fic  and  Legal 

for  the  Regulations  to  Phase 
depleting  Substances? 


^.  What  Chemicals  Are  Addressed  by 
Today's  Action  and  How  Are  They 
Used? 

III.  What  Are  the  Elements  of  the 

International  Agreement  To  Regulate 
CBM? 

IV.  What  New  U.S.  Requirements  Will 

Today's  Action  Impose? 

A.  Legal  Authority 

B.  Specific  Elements  of  Today's  Action 

1.  Listing  CBM  and  Controls 

2.  Ban  on  Trade  With  Non-Parties 

3.  Laboratory  Essential  Use  Exemption 

4.  Process  Agents 

5.  Recordkeeping  and  Reporting 
Requirements 

(a)  Producers 

(b)  Importers 

(c)  Exporters 

(d)  Destroyers 

(e)  Transformers 

(f)  Transhipments  and  Heels 

(g)  Laboratory  Essential  Uses 

V.  What  Other  Stratospheric  Protection 

Regulations  Will  Relate  to  CBM 
Following  Today's  Action? 

VI.  Statutory  and  Executive  Order  Reviews 
A.  Executive  Order  12866:  Regulatory 

Planning  and  Review 


B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

1.  National  Technology  Transfer 
Advancement  Act 

J.  Congressional  Review  Act 

I.  What  Is  the  Scientific  and  Legal 
Background  for  Regulations  To  Phase 
Out  Ozone-Depleting  Substances? 

In  response  to  the  body  of  evidence 
linking  chlorofluorocarbons  (CFCs)  and 
other  chlorinated  and  brominated 
compounds  to  ozone  depletion,  the 
international  community  reached 
agreement  in  1987  on  a  landmark  treaty. 
This  treaty,  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
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Layer  ("Montreal  Protocol"  or 
"Protocol")  was  signed  by  the  United 
States  and  ratified  on  April  4, 1988.  The 
Protocol  establishes  controls  on  the 
production  and  consumption  of  ozone 
depleting  chemicals. 

In  the  context  of  the  regulatory 
program,  the  use  of  the  term 
consumption  may  be  misleading. 
Consumption  does  not  mean  the  "use" 
of  a  controlled  substance,  but  rather  is 
defined  as  the  formula:  consumption  = 
production  +  imports  -exports,  of 
controlled  substances  (Article  1  of  the 
Protocol  and  section  601  of  the  CAA). 

The  Clean  Air  Act  Amendments  of 
1990  direct  the  EPA  to  issue  regulations 
to  implement  the  provisions  of  the 
Protocol  withiivthe  United  States. 
Accordingly,  EPA  developed  a  scheme 
of  production  and  consumption  controls 
relative  to  substances  addressed  by  the 
Protocol.  The  current  regulatory 
requirements  of  the  Stratospheric  Ozone 
Protecfion  Program  implement  the 
provisions  of  the  Protocol  and  the  Clean 
Air  Act  (CAAJ  by  limiting  the 
production  and  consumption  of  ozone- 
depleting  substances.  These  regulatory 
requirements  are  codified  at  subpart  A 
to  part  82  of  Volume  40  of  the  Code  of 
Federal  Regulations  (40  CFR  part  82, 
subpart  A).  As  the  control  measures  of 
the  Protocol  have  been  amended  or 
adjusted,  and  in  consideration  of  other 
factors,  subpart  A  has  also  been 
amended.  For  example,  following  the 
amendments  to  the  Protocol  made  at  the 
Fourth  Meeting  o(.the  Parties  in 
Copenhagen  in  1992,  a  number  of 
changes  to  the  control  provisions  of 
subpart  A  to  40  CFR  part  82  were  made, 
including  an  accelerated  phaseout  of 
ODS  production  and  consumption.  EPA 
published  a  final  regulation  in 
December  of  1993,  implementing  the 
United  States'  obligation  under  the 
Copenhagen  amendments  (58  FR 
65018).  Other  regulations  amending 
Subpart  A  include  those  published  on 
December  20,  1994  (59  FR  65478),  May 
10,  1995  (60  FR  24970),  August  4,  1998 
(63  FR  41625),  and  October  5,  1998  (64 
FR  53290). 

Although  the  regulations  phased  out 
the  production  and  consumption  of 
class  I,  Group  II  substances  (halons)  on 
January  1,  1994,  and  all  other  class  I 
controlled  substances  (except  methyl 
bromide)  on  January  1,  1996,  a  very 
limited  number  of  exemptions  exist, 
consistent  with  U.S.  obligations  under 
the  Protocol.  The  regulations  allow  for 
the  manufacture  of  phased-out  class  I 
controlled  substances,  provided  the 
substances  are  either  transformed,  or 
destroyed  (40  CFR  82.4(b)).  They  also 
allow  limited  manufacture  if  the 
substances  are  (1)  exported  to  countries 


operating  under  Article  5  of  the  Protocol 
or  (2)  produced  for  essential  uses  as 
authorized  by  the  Protocol  and  the 
regulations. 

Limited  exceptions  to  the  ban  on  the 
import  of  phased-out  class  I  controlled 
substances  also  exist  if  the  substances 
are:  (1)  Previously  used,  (2)  imported  for 
essential  uses  as  authorized  by  the 
Protocol  and  40  CFR  part  82,  subpart  A, 
(3)  imported  for  destruction  or 
transformation  only,  or  (4)  a 
transhipment  (i.e.,  from  one  foreign 
country  through  the  U.S.,  to  another 
foreign  country)  or  a  heel  (a  small 
amount  of  controlled  substance 
remaining  in  a  container  after  discharge) 
(40  CFR  82.4(d),  82.13(g)(2)). 

n.  What  Chemicals  Are  Addressed  by 
Today's  Action  and  How  Are  They  . 
Used? 

Today's  action  will  affect  only  one 
chemical,  chlorobromomethane  (CBM).' 
CBM  is  a  chemical  compound  found  in 
trace  quantities  in  the  atmosphere  with 
both  natural  and  man-made  sources. 
The  Parties  to  the  Montreal  Protocol 
designated  the  ozone-depleting 
potential  of  CBM  as  0.12.  This  value  is 
consistent  with  an  examination  of 
scientific  investigations  on  this  topic, 
which  concluded  that  an  appropriate 
range  for  the  ODP  of  CBM  is  0.07—0.15 
(See  64  FR  22985,  4/18/99). 

The  uses  of  CBM  are  described  in  the 
NPRM  published  in  the  Federal 
Register  on  October  29,  2002  (67  FR 
65916). 

m.  What  Are  the  Elements  of  the 
International  Agreement  To  Regulate 
CBM? 

The  NPRM  (67  FR  65916,  10/29/02) 
discussed  the  Parties'  preliminary 
consideration  of  CBM  as  an  ozone 
depleting  substance  as  well  as  the 
provisions  adopted  at  the  Parties' 
meeting  in  Beijing  in  1999. 

rV.  What  Are  the  New  U.S. 
Requirements  Imposed  by  Today's 
Action? 

A.  Legal  Authority 

Several  provisions  of  the  CAA 
provide  the  legal  authority  for  today's 
action.  Section  602(a)  provides  EPA 
with  the  general  authority  to  list  Class 
I  substances.  Section  602(a)  requires 
EPA  to  add  to  the  list  of  Class  I 
substances  those  substances  that  it  finds 
cause  or  contribute  significantly  to 
harmful  effects  on  the  stratospheric 


'  The  terms  chlorobromomethane  and 
bromochloromethane  are  synonymous.  They  twth 
refer  to  the  chemical,  CHjBrCl.  Both  tefms<;an  tie 
found  in  industry,  scientific,  and  regulatory 
documents. 


ozone  layer.  Section  602(a)  also  requires 
the  listing  of  new  substances,  pursuant 
to  subsection  602(c),  that  have  an  ozone- 
depleting  potential  of  0.2  or  greater. 
Section  602(c)  requires  that  the 
Administrator  place  newly  added  Class 
I  substances,  to  the  extent  consistent 
with  the  Montreal  Protocol,  either  into 
an  existing  Group  or  a  new  Group. 
Whenever  EPA  adds  a  substance  to  the 
Class  I  list,  EPA  is  also  required  by 
section  602(e)  to  assign  a  numerical 
value  representing  the  substance's 
ozone-depleting  potential  (ODP). 
Section  602(e)  requires  this  ODP 
numerical  value  to  be  consistent  with 
the  Montreal  Protocol  if  such  ODP  is 
specified  by  the  Montreal  Protocol. 

Those  substances  listed  as  a  Class  I  (or 
Class  II)  substance  are  then  subject  to 
the  monitoring  and  reporting 
requirements  as  set  forth  and 
implemented  under  section  603.  Section 
eosfb)  requires  that  on  a  quarterly  basis, 
or  other  such  basis  as  EPA  may 
prescribe,  a  report  be  filed  with  EPA 
regarding  the  amount  of  substance(s) 
produced,  imported,  and  exported 
during  the  preceding  reporting  period. 

Section  604  sets  forth  the  general 
phase-out  schedule  of  Class  I  substances 
and  exceptions  to  the  phase-out.  Section 
604(a)  requires  EPA  to  promulgate 
regulations  implementing  the  phase-out 
schedule  for  Class  I  substances  set  forth 
in  the  CAA.  The  section  604  phaseout 
date  for  most  Class  I  substances  is 
Januarj'  1 ,  2000;  however,  under  section 
602(d),  EPA  may  establish  a  later 
phaseout  date  for  a  newly  listed 
substance  if  the  section  604  phaseout 
date  is  unattainable,  considering  when 
the  substance  is  listed. 

Section  614(b)  requires  that  Title  VI  of 
the  CAA  be  "construed,  interpreted,  and 
applied  as  a  supplement  to  the  terms 
and  conditions  of  the  Montreal  Protocol, 
*   *   *,  and  shall  not  be  construed, 
interpreted,  or  applied  to  abrogate  the 
responsibilities  of  the  United  States  to 
implement  fully  the  provisions  of  the 
Montreal  Protocol."  Section  614(b) 
requires  that  in  the  case  of  any  conflict 
"between  any  provision  of  this  title  and 
any  provision  of  the  Montreal  Protocol, 
the  more  stringent  provision  shall 
govern."  Thus,  today's  actions  list  CBM 
and  put  in  place  the  phaseout  controls 
consistent  with  the  Montreal  Protocol. 

B.  Specific  Elements  of  Today's  Action 

EPA  received  no  comments  in 
response  to  the  actions  proposed  in  the 
NPRM  (67  FR  65916.  10/29/02). 
Therefore,  EPA  is  finalizing  these 
actions  as  they  were  proposed. 

The  effective  date  tor  all  of  today's 
actions  will  be  30  days  from  the  date  of 
publication  of  today's  rule  in  the 
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2.  Ban  on  Trac  e  with  Non-Parties  . 

Today's  acti  m  also  prohibits  CBM 
import  from  aiid  export  to  a  foreign  state 
that  is  not  a  Pa  rty  to  the  1999  Beijing 
Amendments  ip  the  Protocol.  In 


accordance  with  previously  established 
provisions  under  the  Protocol,  current 
EPA  regulations  (60  FR  24970;  40  CFR 
82.4(1))  prohibit  certain  class  I 
controlled  substances  from  export  to  or 
import  fi-om  foreign  states  not  Parties  to 
the  Montreal  Protocol  or  specific 
amendment  packages  to  the  Protocol 
(e.g..  the  London  Amendments).  With 
today's  action,  EPA  is  adding  a  new 
subparagraph,  §  82.4(1)(5)  regarding  a 
CBM  trade  ban  that  will  become 
effective  30  days  after  the  date  of 
publication  of  today's  rule  in  the 
Federal  Register. 

A  list  of  Parties  that  have  ratified  the 
Montreal  Protocol  and  successive 
amendments  to  the  Protocol  is 
published  as  Annex  1  in  appendix  C  to 
subpart  A  with  today's  final  action.  For 
the  purposes  of  the  trade  ban  in  today's 
action,  companies  should  refer  to 
appendix  C  to  subpart  A  of  part  82  to 
identify  nations  that  have  not  yet 
ratified  the  Beijing  Amendments.  CBM 
imports  from  or  exports  to  these  nations 
that  have  not  ratified  the  Beijing 
Amendments  are  prohibited.  EPA  will 
publish  notices  on  a  periodic  basis  to 
update  this  list  (appendix  C)  to  reflect 
when  Parties  ratify  the  Montreal 
Protocol  and  its  amendments.  For 
additional  information  on  countries  that 
have  ratified  the  Protocol  and  its 
amendments,  visit  the  website  of  the 
United  Nations  Environment  Program 
(UNEP)  Ozone  Secretariat  at 
www.unep.org/ozone/  and  look  for  the 
"Status  of  Ratification." 

3.  Laboratory  Essential  Use  Exemption 

Article  21  of  the  Montreal  Protocol 
allows  for  the  possibility  of  "essential 
use"  exemptions  from  the  phaseout 
established  for  CBM.  The  Parties  have 
set  up  a  fi-amework  for  exempting 
phased  out  ozone-depleting  substances 
for  laboratory  and  analytical  uses  under 
the  context  of  the  essential  use 
exemption.  EPA  has  also  provided  a  de 
minimis  exemption  for  essential 
laboratory  uses  of  class  I  ODSs.  The 
criteria  identifying  exempt  applications 
are  specified  in  appendix  G  to  40  CFR 
part  82,  subpart  A. 

The  existing  framework  for  exempting 
laboratory  and  analytical  uses  is  found 
in  the  criteria  listed  in  appendix  G  of 
subpart  A  of  40  CFR  part  82.  Entities 
wishing  to  use  the  exemption  for 
laboratory  and  analytical  uses  for  CBM 
should  refer  to  this  criteria,  which 
include  purity  standards,  containment 
requirements,  and  recycling  and 
disposal  requirements  for  the  substance. 
No  prior  approval  is  needed  to  use  the 
exemption  for  continued  production 
and  import  of  CBM,  as  long  as  the 
criteria  listed  in  appendix  G  of.  subpart 


A  of  40  CFR  part  82  are  met  and  the 
recordkeeping  and  reporting 
requirements  specified  in  40  CFR  82.13 
(v)  to  (z)  of  subpart  A,  which  are 
summarized  later  in  this  Preamble,  are 
followed.  For  further  information  about 
the  essential  use  exemption,  you  may 
refer  to  the  NPRM  (67  FR  65916,  10/29/ 
02). 

On  February  11,  2002,  EPA  extended 
the  exemption  for  laboratory  and 
analytical  uses  through  the  year  2005, 
while  eliminating  the  following  uses, 
consistent  with  Decision  XI/15:  (a) 
Testing  of  oil,  grease  and  total 
petroleum  hydrocarbons  in  water;  (b) 
Testing  of  tar  in  road-paving  materials; 
and  (c)  Forensic  finger-printing  (67  FR 
6352).  However,  it  should  be  noted  that 
the  Parties  to  the  Montreal  Protocol 
have  not  extended  the  global  laboratory 
and  analytical  essential-use  exemption 
indefinitely.  This  issue  is  further 
discussed  at  66  FR  14767  (3/13/01). 

4.  Process  Agents 

Controlled  substances  produced  or 
imported  as  process  agents  are  listed  in 
table  A  of  Decision  X/14  of  the  Meetings 
of  the  Parties  to  the  Montreal  Protocol. 
Parties  may  propose  additions  to  the  list 
of  controlled  substances  designated  as 
process  agents  by  sending  a  detailed 
proposal  to  the  Ozone  Secretariat, 
which  will  forward  them  to  the 
Technology  and  Economic  Assessment 
Panel  (TEAP).  The  Panel  will  then 
investigate  the  proposed  change  and 
make  a  recommendation  to  the  Parties 
whether  or  not  the  proposed  use  should 
be  added  to  the  list  by  decision  of  the 
Parties. 

In  advance  of  publication  of  the 
NPRM  (67  FR  65916,  10/29/02),  EPA 
received  a  letter  from  one  stakeholder 
requesting  that  their  use  of  CBM  as  a 
solvent  in  the  process  of  producing  a 
polymer  additive  be  considered  a 
process  agent  use.  Based  on  information 
in  this  letter,  EPA  determined  this 
company's  use  of  CBM  to  be  exempt 
from  restrictions  on  controlled 
substances  in  40  CFR  part  82,  subpart  A. 
EPA  submitted  a  request  to  the  Parties 
to  the  Protocol  to  add  this  use  of  CBM 
to  the  list  of  process  agents  in  Table  A 
of  Decision  X/14  and  to  change  the 
emissions  limit  for  the  United  States  in 
Table  B  to  reflect  this  addition.  The 
TEAP  considered  this  U.S.  request 
regarding  the  process  agent  use  of  CBM 
and  recommended  to  the  Parties  its 
inclusion  in  Table  A  of  Decision  X/14. 
The  Parties  are  expected  to  act  on  the 
U.S.  request  during  their  meeting  in  the 
fall  of  2003. 
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5.  Recordkeeping  and  Reporting 
Requirements 

With  the  designation  of  CBM  as  a 
class  I  ODS,  existing  recordkeeping  and 
reporting  requirements  in  40  CFR  82.13 
will  apply  to  production,  importation, 
destruction,  transformation, 
transhipments,  export,  or  essential  uses 
of  CBM.  Potentially  affected  parties  are 
urged  to  consult  the  relevant  regulatory 
paragraphs  in  40  CFR  82.13,  subpart  A. 
In  addition,  guidance  and  reporting 
forms  for  these  requirements^e 
available  from  EPA's  Stratospheric 
Ozone  Hotline  ((800)  296-1996). 

(a)  Producers 

Entities  that  produce  CBM,  as  for 
other  class  I  controlled  substances,  must 
submit  a  report  to  the  EPA 
Administrator  within  120  days  of 
publication  of  this  rule,  describing  in 
detail  how  daily  production  quantities 
are  measured  and  recorded,  including 
how  fugitive  losses  are  accounted  for 
and  the  estimated  percent  efficiency  of 
the  production  process.  These  entities 
must  also  maintain  detailed  records 
pertaining  to  (i)  the  quantity  of 
controlled  substances  produced  at  each 
facility  and  the  purposes  for  which  they 
are  produced,  used,  and  sold,  with 
certain  written  verifications;  (ii) 
quantities  of  other  chemicals  produced 
within  each  facility  and  quantities  of 
inputs  used  in  the  production  of 
controlled  substances;  and  (iii) 
shipments  of  controlled  substances 
produced  at  each  facility.  These  entities 
must,  in  addition,  submit  a  quarterly 
report  identifying  quarterly  production 
amounts  and  amounts  sold,  transferred, 
or  exported  (and  specifying  amounts 
transformed  or  destroyed  by  the 
producer  or  recipient),  with  appropriate 
verifications;  and  a  list  of  the  essential- 
use  (including  laboratory  essential  use) 
allowance  holders  from  whom  orders 
were  placed  and  the  quantity  of 
essential-use  controlled  substances 
requested  and  produced,  w\Jh 
appropriate  verifications.  See  40  CFR 
part  82,  subpart  A  (§  82.13)  for  the 
complete  reporting  and  recordkeeping 
requirements. 

(b)  Importers 

According  to  EPA's  existing 
requirements  for  ODSs,  a  person  may 
import  a  used  class  I  controlled 
substance  if  they  comply  with  the 
petition  process  described  in  40  CFR 
82.4(j),  40  CFR  82.13(g)(2),  and  (3),  and 
the  revisions  to  this  process  published 
in  a  final  rule  in  the  Federal  Register  on 
December  31,  2002  (67  FR  79861), 
entitled  "Protection  of  Stratospheric 
Ozone:  Additional  Reconsideration  of 
Petition  Criteria  and  Incorporation  of 


Montreal  Protocol  Decisions."  Under 
the  Protocol  and  the  CAA,  the  import  of 
"used  controlled  substances"  does  not 
count  against  a  country's  obligation  to 
completely  phase  out  import.  Therefore, 
with  the  listing  of  CBM  as  a  class  I 
controlled  substance,  an  importer  of 
used,  recycled,  or  reclaimed  CBM  is 
subject  to  the  requirements  specified  in 
these  sections.  Specifically,  importers  of 
used,  recycled,  or  reclaimed  controlled 
substances  and  transshipments  would 
need  to  fulfill  the  import  petition 
process. 

The  revised  petition  process  for  Class 
I  substances  (67  FR  79861, 12/31/02) 
now  requires  that  for  each  individual   . 
shipment  of  greater  than  five  lbs,  at  least 
40  working  days  before  the  shipment 
leaves  the  foreign  port  of  export,  the 
importer  must  submit  to  EPA  a  petition 
including  the  identity  and  quantity  of 
the  controlled  substance;  information  - 
pertaining  to  the  source,  foreign  owner, 
and  exporter  of  the  controlled 
substance,  information  regarding  the 
previous  use  and  identity  of  any 
domestic  or  foreign  reclaimer; 
information  on  the  equipment  from 
which  the  substance  was  recovered  at 
each  source,  information  on  import  port 
of  entry,  vessel,  and  dates  of  shipment; 
the  intended  use  of  the  controlled 
substance,  an  export  license  from  the 
appropriate  government  agency  in  the 
country  of  export,  and  certification  of 
the  accuracy  of  the  information 
included  in  the  petition. 

Entities  that  import  CBM  are  also 
subject  to  the  standard  recordkeeping 
and  reporting  requirements  for 
importers  of  class  1  substances.  These 
include  the  requirement  to  maintain 
detailed  records  of  the  quantity  of  each 
controlled  substance,  including 
information  and  documentation 
pertaining  to  the  amounts  that  may  be 
in  mixtures,  that  are  used,  recycled  or 
reclaimed,  that  are  for  use  or  sold  for 
use  in  processing  resulting  in  their 
transformation  or  destruction,  and  that 
are  imported  for  essential  uses;  and 
including  documentation  and/or 
certification  relating  to  port  of  entry, 
country  from  which  the  substance  was 
imported,  bill  of  lading,  the  U.S. 
customs  entry  form,  and  intended  use  of 
the  imported  substance.  Such  entities 
must  also  submit  to  EPA  a  quarterly 
report  summarizing  the  records 
described  above  and  including 
certifications  regarding  the  intended  use 
of  controlled  substances  (e.g., 
transformation,  destruction,  essential 
uses).  In  the  case  of  imports  of  used 
(including  recycled  or  reclaimed) 
controlled  substances,  or  heels  of 
controlled  substances,  bills  of  lading  or 
invoices  must  be  labeled,  indicating  that 


the  controlled  substance  is  used, 
recycled,  reclaimed,  or  a  heel,  as 
appropriate.  See  40  CFR  part  82,  subpart 
A  (§  82.13)  for  complete  reporting  and 
recordkeeping  requirements. 

(c)  Exporters 

Exporters  of  CBM,  as  for  other  class  I 
controlled  substances,  must  submit 
information  within  45  days  after  the  end 
of  the  control  period,  including  the 
names  and  addresses  of  the  exporter  and 
the  recipient  of  the  exports,  the  type  and 
quantity  of  the  controlled  substances 
exported,  percentage  which  is  used, 
recycled,  or  reclaimed,  date/port  of 
export,  amount  exported  to  Article  5 
countries,  and  documentation  or 
certification  relating  to  purchaser's  or 
importer's  intent  to  transform  or  destroy 
the  controlled  substance.  Exporters  of 
class  I  controlled  substances  must  also 
label,  in  the  case  of  exports  of  used 
(including  recycled  or  reclaimed) 
controlled  substance,  bills  of  lading  or 
invoices,  indicating  that  the  controlled 
substance  is  used,  recycled,  or 
reclaimed.  See  40  CFR  part  82.  subpart 
A  (§  82.13)  for  the  complete  reporting 
and  recordkeeping  requirements. 

(d)  Destroyers 

Entities  that  destroy  CBM,  as  with 
other  class  1  controlled  substances,  must 
submit  a  one-time  report  stating  the 
destruction  unit's  efficiency  and  the 
methods  used  to  determine  destruction 
efficiency  and  to  record  the  volume 
destroyed.  Changes  to  these  methods 
must  be  reported  within  60  days  of  the 
change.  The  report  must  also  include 
names  of  other  regulations  applicable  to 
the  destruction  process.  Such  entities 
must  also  provide  the  producer  or 
importer  from  whom  they  purchased  or 
received  the  controlled  substances  with 
a  verification  that  controlled  substances 
will  be  used  in  processes  that  result  in 
their  destruction.  Destroyers  of  class  I 
controlled  substances  must  also  report 
the  names  and  quantities  of  class  I 
controlled  substances  destroyed  for  each 
control  period  within  45  days  of  the  end 
of  the  control  period.  See  40  CFR  part 
82,  subpart  A  (§82.13)  for  the  complete 
reporting  and  recordkeeping 
requirements. 

(e)  Transformers 

Entities  that  transform  CBM,  as  for 
other  class  I  controlled  substances,  must 
provide  the  producer  or  importer  of  the 
controlled  substances  the  IRS 
certification  that  the  controlled 
substances  are  to  be  used  in  processes 
resulting  in  their  transformation,  and 
report  the  names  and  quantities  of  class 
I  controlled  substances  transformed  for 
each  control  period  within  45  days  of 
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control  period.  See  40 
subpart  A  (§  82.13)  for  the 
and  recordkeeping 


the  end  of 
CFR  part  82 
complete  reiorting 
requirement  > 

(f)  Transhipi  cents  and  Heels 

Entities  th  at  bring  back  a  container 
with  a  heel  c  f  CBM  to  the  United  States 
:  I  juarterly  the  amount 
>  the  United  States, 
certifying  th;  it  the  residual  amount  in 
each  shipmeit  is  less  than  10%  of  the 
volume  of  th  3  container  and  will  remain 
in  the  contai  ler  and  be  included  in  a 
future  shipment,  be  recovered  and 
transformed  ar  destroyed,  or  be 
recovered  foi  a  non-emissive  use.  They 
must  also  re{  ort  on  the  final  disposition 
of  each  shipr  lent  within  45  days  of  the 
end  of  the  ccAitrol  period.  Entities  that 
transship  a  controlled  substance  must 
maintain  reci  irds  that  indicate  that  the 
controlled  su  bstance  shipment 
originated  in  a  foreign  country  destined 
for  another  fc  reign  country,  and  does 
not  enter  intt  rstate  commerce  with  the 


United  States 

(g)  Laborator '  Essential  Uses 

CBM  that  i;  i  to  be  used  in  laboratory 
applications  s  exempted  from  the  ban 
in  the  same  n  lanner  that  all  other  Class 
I  ODSs  are  ex  smpted  for  laboratory  uses. 
Laboratory  di  stributors  who  sell  CBM 
under  this  ex^  >mption  are  subject  to  the 
reporting  reqi|iirements  outlined  in  40 
CFR  part  82.  Subpart  A  {§  82.13).  These 
reporting  reqi  lirements  are  as  follows: 
Laboratory  di  itributors/suppliers  must 
report  quarterly  the  quantity  received  of 
each  class  I  c(  mtrolled  substance  from 
each  produce  ■  or  importer.  Distributors 
must  also  kee  3  on  record  certifications 
from  custome  s  who  purchase  CBM  (or 
any  Class  1  01  )S)  stating  that  the  CBM 
will  only  be  u  sed  in  laboratory 
applications  c  efined  in  40  CFR  part  82, 
subpart  A  (§82.13).  appendix  G. 
(Laboratory  ci  stomers  purchasing  a 
controlled  sut  stance  under  the  global 
laboratory  ess  mtial-use  exemption  must 
provide  the  pioducer,  importer  or 
distributor  wi  h  a  one-time-per-year 
certification  fi  r  each  controlled 
substance  thai  the  substance  will  only 
be  used  for  lat  oratory  applications  and 
not  be  resold  ( ir  used  in  manufacturing). 
Distributors  m  ust  report  quarterly  the 
quantity  of  th(  controlled  substance 
purchased  by  ;ach  laboratory  customer. 
If  the  controildd  substances  are  only 
sold  as  reference  standards  for 
calibrating  lab  aratory  analytical 
equipment,  thi;  distributor  may  write  a 
letter  to  the  EF  A  Administrator 
requesting  per  nission  to  submit  these 
reports  annual  y  rather  than  quarterly. 
See  40  CFR  pa  i  82,  subpart  A  (§  82.13) 


for  complete  reporting  and 
recordkeeping  requirements. 

V.  What  Other  Stratospheric  Protection 
Regulations  Will  Relate  to  CBM 
Following  Today's  Action? 

A  regulation  originally  published  on 
February  11,  1993  (58  FR  8136)  and 
amended  at  60  FR  4020  (January  19, 
1995)  establishes  requirements 
pertaining  to  labeling  of  products 
containing  or  made  with  ozone- 
depleting 'substances.  The  text  of  that 
regulation  (as  well  as  Fact  Sheets  about 
it)  can  be  found  at  the  following  Web 
site:  http://www.epa.gov/ozone/title6/ 
labeling/Iabeling.html.  The  labeling 
requirements  apply  to  products 
manufactured  with,  containers  of,  and 
products  containing  specific  ozone- 
depleting  substances  pursuant  to  section 
611  of  the  CAA.  Spe'cifically,  the 
regulations  require  products  that  "are 
manufactiored  with  a  process  using  a 
class  I  substance;  products  containing  a 
class  I  substance;  and  containers  of  a 
class  I  or  class  II 

(hydrochlorofluorocarbons  (HCFCs)) 
substance  or  mixture  to  bear  a  "clearly 
legible  and  conspicuous"  warning 
statement.  Manufacturers,  distributors, 
wholesalers,  and  retailers  of  products 
manufactured  with,  containers  of,  and 
products  containing  CBM  are  therefore 
required  to  comply  witjj  the  labeling 
requirements  which  would  become 
applicable  to  CBM  one  year  after  its 
final  listing  as  a  class  1  ODS;  See  40  CFR 
part  82,  subpart  E. 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  nale  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

S.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  (OMB  Conti-ol 
Number  2060-0170)  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1432.22)  and 
a  copy  may  be  obtained  from"  Susan 
Auby  by  mail  at  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460,  by 
email  at  auby.susan  @epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  Internet  at 
h  tip  ://www.  epa.gov/icr. 

As  explained  in  EPA's  ICR  document, 
EPA's  Office  of  Air  and  Radiation  is 
revising  the  previously  approved 
information  collection  by  the  same 
title.2  Today's  action  imposes  new 
recordkeeping  and  reporting 
requirements  associated  with  the 
production,  import,  export,  recycling, 
destruction,  transhipment,  and 
feedstock  use  of  CBM.  Specifically, 
producers,  importers,  and  exporters  will 
be  required  to  submit  to  EPA  quarterly 
reports  of  the  quantity  of  CBM  in  each 
of  their  transactions;  they  will  also  be 
required  to  report  the  quantity  of  CBM 
transformed  or  destroyed.  Producers, 
importers,  and  exporters  of  CBM  must 
also  maintain  records  such  as  Customs 
entry  forms,  bills  of  lading,  sales 
records,  and  canceled  checks  to  support 
their  quarterly  reports.  The  quarterly 
reports  may  be  faxed  or  mailed  to  EPA, 
where  they  will  be  handled  as 
confidential  business  information.  EPA 
will  store  the  submitted  information  in 
a  computerized  database  designed  to 
track  production,  import,  and  export 
balances  and  transfer  activities  EPA  is 
currently  exploring  the  possibility  of 
having  reports  filed  and  submitted  to 
the  Agency  over  a  secure  Web  site.  If 


2  On  March  5.  2001,  the  Office  of  Management 
and  Budget  (OMB)  approved  EPA's  request  for  the 
extension  of  approval  of  this  ICR.  The  request  for 
extension  was  submitted  by  EPA  on  November  29, 
2000.  With  that  approval.  OMB  stated  that  it 
"understands  that  EPA  is  in  the  process  of 
developing  several  rules  that  would  result  in 
revisions  to  this  collection  *   *   *  EPA  will  need  to 
revise  this  collection  as  part  of  those  rulemaking 
processes."  This  ICR  revision  is  one  such  revision. 
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and  when  electronic  reporting  would 
occur,  EPA  would  change  its  guidance 
docimient  and  its  ICR  to  indicate  a 
change  in  burden  hours.  EPA  will  use 
the  information  to  ensure  that  the  U.S. 
maintains  compliance  with  the  Protocol 
requirements  and  to  report  aiuiually  to 
United  Nations  Environment 
Programme  the  U.S.  activity  in  CBM. 
EPA  will  store  the  submitted 
information  in  a  computer  system 
designed  to  track  production,  import, 
and  export  balances  and  transfer 
activities.  EPA  estimates  that  the 
information  collection  will  involve 
approximately  133  respondents:  2 
producers,  2  exporters,  8  importers,  100 
laboratory  certifiers,  8  transformers  and 
destroyers,  6  essential  use  allowance 
holders,  2  laboratory  suppliers,  and  5 
laboratory  suppliers  (reference 
standards).  The  total  annual  industry 
burden  and  cost  are  estimated  at  2,580 
hours  and  $201,350,  of  which  $3,000  are 
annual  operating  and  maintenance 
(O&M)  costs. 

Burden  meems  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
ccMitrol  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
Comments  were  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  No  comments 
were  received. 

C.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 


flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impact  of  today's  rule 
on  small  entities,  small  entities  are 
defined  as:  (1)  A  small  business  that  is 
identified  by  the  North  American 
Industry  Classification  System  (NAICS) 
code,  in  the  Table  below;  (2)  a  small 
governmental  jurisdiction  that  is  a 
goverrmient  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  size  standards 
described  in  this  section  apply  to  all 
Small  Business  Administration  (SBA) 
programs  unless  otherwise  specified. 
The  size  standards  themselves  are 
expressed  either  in  number  of 
employees  or  annual  receipts  in 
millions  of  dollars,  unless  otherwise 
specified.  The  number  of  employees  or 
annual  receipts  indicates  the  maximum 
allowed  for  a  concern  and  its  affiliates 
to  be  considered  small. 


Category 


1.  Industrial  organic  chemicals,  NEC  

2.  Pharmaceutical  preparations 

3.  Pesticides  and  agricultural  chemicals,  NEC  

4.  Chemicals  and  allied  products,  NEC  

5.  Testing  latwratories,  except  veterinary  testing  labs 

6.  Medical  and  diagnostic  laboratories 

7.  Research  and  development  in  the  physical,  engineering  and  life  sciences 


SIC  code 


2869  

2834  

2879  

5169   

8734  

8071    

8731  and  8733 


NAICS  code 


325199 
325412 
32532 
42269 
54138 
6215 
54171 


SIC  small 
business  size 

standard 
(in  numtjer  of 
employees  or 

millions  of 
dollars) 


1,000 

750 

500 

100 
$5.0 
$5.0 
$5.0 


After  considering  the  econoiftic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  only  small 
entities  that  will  be  impacted  by  the 
recordkeeping  and  reporting 
requirements  of  this  rule  are 
laboratories.  We  have  determined  that 
about  100  laboratories  (only  a  portion  of 
which  are  owned  by  small  entities)  will 
experience  an  annual  estimated  impact 
of  $7,688  due  to  the  reporting  and 
recordkeeping  requirements  described 
in  40  CFR  part  82,  subpart  A  (§  82.13). 

In  addition  to  the  recordkeeping  and 
reporting  requirements,  today's  action 
bans  the  production  and  import  of  CBM. 


There  are  only  2  known  producers  of 
CBM  in  the  United  States.  These  are 
large,  multinational  corporations  and 
not  small  entities.  In  addition,  informal 
discussions  with  these  producers 
indicate  that  virtually  all  of  their  CBM 
production  is  for  customers  who 
transform  CBM;  this  production  is  not 
subject  to  the  CBM  phaseout 
implemented  by  today's  action. 

Regarding  import,  EPA  records 
indicate  that  during  the  years  1995- 
1999  (the  years  for  which  data  were 
available),  22  companies  had  imported 
CBM  during  one  or  more  years.  Of  these. 
16  had  imported  CBM  in  only  one  of  the 
5  years  of  record.  Informal  discussions 
with  the  primary  importer  (responsible 
for  77%  of  the  imported  CBM)  indicate 


that  80-85%  of  their  imports  are  for 
transformation.  Thus,  the  impacts  of 
today's  action  on  CBM  importers  will 
also  be  limited  (providing  that  import  is 
from  countries  that  are  Parties  to  or  in 
compliance  with  the  Beijing 
Amendments). 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
Laboratories  will  only  be  required  to 
certify  purchases  of  CBM  one  time  per 
year,  in  which  they  must  indicate  their 
use  of  CBM  will  only  be  used  for 
laboratory  or  analytical  purposes  and 
identify  the  specific  use  to  which  the 
substance  will  be  put.  This  requirement 
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well 
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Unfunded  Mandates 
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5  to  assess  the  effects  of 
regulatcjry  actions  on  State,  local, 
go|enunents  and  the  private 


tie 
cf 


agen  ;ies 


is  to  ensure 
production 
U.S.  to 
Montreal 
Decision 
comment  or 
10/29/02) 
laboratories 

EPA 
with  and 
affected 
EPA  sent 
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importers 
found,  as 
entities  that 
rule,  notifyi 
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Beijing 
Protocol 
production 
recordkeepi 
requirement! 
concern  by 

D.  Unfundec 

Title  II  of 
Reform  Act 
Law  104-4, 
Federal 
their 

and  tribal 
sector. 

Under 
generally  mu^t 
statement,  i 
analysis,  for 
with  "Federa 
result  in 
and  tribal 
or  to  the 
or  more  in 
promulgating 
written 
of  the 

identify  and 
number  of 
adopt  the  least 
effective  or 
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applicable 
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proper  use  of  exempted 
md  import  and  allow  the 
specific  information  to  the 
Protocol  under  Annex  II  of 
EPA  received  no 
the  NPRM  (67  FR  65916, 
re  garding  impact  on 
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of  today's  action, 
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section  202  of  the  UMRA,  EPA 
prepare  a  written 
n  ;luding  a  cost-benefit 
)roposed  and  final  rules 
mandates"  that  may 
ditures  to  State,  local, 
go\|emments,  in  the  aggregate, 
private  sector,  of  $100  million 
one  year.  Before 
an  EPA  rule  for  which  a 
stateitent  is  needed,  section  205 
UMRA  generally  requires  EPA  to 
c  onsider  a  reasonable 
re^latory  alternatives  and 
costly,  most  cost- 
>t  burdensome  alternative 
the  objectives  of  the  rule, 
of  section  205  do  not 

are  inconsistent  with 
Moreover,  section  205 
adopt  an  alternative  other 
costly,  most  cost-effective 
burdensome  alternative  if  the 

publishes  with  the  final 
explanation  why  that  alternative 


tl  lev 


ia\i 


establishes  any  regulatory 
hat  may  significantly  or 
small  governments, 
governments,  it  must 
under  section  203  of  the 
government  agency  plan, 
provide  for  notifying 
aff^ted  small  governments, 
s  of  affected  small 
have  meaningful  and 


t3, 


timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  ban  on  production  and  import 
is  expected  to  have  minimal  economic 
impact  because  production  and  import 
for  feedstock  uses  (which  represent  the 
majority  of  current  production  and 
import  uses)  are  exempt  from  the  ban. 
Furthermore,  CBM  use  has  been  largely 
curtailed  by  prior  environmental  and 
safety  regulations  in  the  fire  protection, 
explosion  suppression,  and  solvent 
sectors.  Therefore  the  ban  of  CBM  is  not 
expected  to  significantly  affect  the 
regulated  community. 

Based  upon  research  and  information 
available  to  EPA  at  this  time,  EPA 
understands  that  the  regulated 
community  directly  impacted  by  today's 
action  is  restricted  in  size.  Potentially 
regulated  entities  include  entities  that 
produce,  export,  or  import  CBM;  entities 
that  use  CBM  in  a  process  that  results 
in  its  transformation  or  destruction; 
entities  that  are  laboratory  suppliers  of 
CBM;  and  entities  with  laboratory  uses 
of  CBM.  For  all  of  these  entities,  there 
would  be  new  recordkeeping  and 
reporting  requirements  imposed  by 
today's  action,  but  these  are  estimated  to 
be  minimal  (approximately  a  total  for 
the  industry  of  $200,000  per  year;  see 
VII. B.  for  explanation  of  this  estimate). 

Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  or  205  of 
the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  (^ 
uniquely  affect  small  governments; 
therefore,  we  are  not  required  to 
develop  a  plan  with  regard  to  sm^ll 
governments  under  section  203. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  thie  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  will  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132. 

Today's  rule  is  expected  to  primarily 
affect  private  sector  entities  that  either 
produce,  import,  export,  transform,  or 
use  or  supply  CBM  for  laboratory 
purposes.  EPA  is  not  aware  of  any 
current  uses  of  CBM  by  public  sector 
entities.  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  It  will  not  have  substantial 
direct  effects  on  tribal  govemmeiits,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 

Today's  rule  is  expected  to  primarily 
affect  private  sector  entities  that  either 
produce,  import,  export,  transform,  or 
use  or  supply  CBM  for  laboratory 
purposes.  EPA  is  not  aware  of  any 
current  uses  of  CBM  by  tribal 
governments  or  their  communities. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicited  additional 
comment  on  this  rule  from  tribal 
officials.  No  comments  were  received. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:'  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
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environmental  health  or  safety  risk  that  • 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  oi^  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  This 
rule  implements  an  obligation  of  the 
United  States  to  implement  fully  the 
provisions  of  the  Montreal  Protocol  and 
is  not  directly  based  on  health  or  safety 
risks. 

H.  Executive  Order  13211:  Action  That 
Significanty  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Coocerning 
Regulations  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use," 
(66  FR  28355  (May  22,  2001))  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

/.  National  Technology  Transfer 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA"),  Public  Law  104-113, 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  stan,dards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 


/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  October  16,  2003.' 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals, 
Exports,  Government  procurement. 
Imports,  Labeling,  Reporting  and 
recordkeeping  requirements . 

Dated:  July  11.2003. 
Christine  Todd  Whitman. 

Acting  Administrator. 

m  For  reasons  set  out  in  the  preamble,  40 
CFR  part  82  is  amended  as  follows: 

*>ART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 


Subpart  A— Production  and 
Consumption  Controls 

■  2.  Section  82.3  is  amended  by: 

■  a.  Adding  in  alphabetical  order  the 
definition  of  Beijing  Amendments. 

■  b.  Revising  the  last  sentence  in  the 
definition  of  Controlled  substances. 

The  revision  and  addition  read  as 
follows: 

§82.3    Definitions. 

***** 

Beijing  Amendments  means  the 
Montreal  Protocol,  as  amended  at  the 
Eleventh  Meeting  of  the  Parties  to  the 
Montreal  Protocol  in  Beijing  in  1999. 

***** 

Controlled  substance  *   *   *  Class  I 
substances  are  further  divided  into  eight 
groups.  Group  I,  Group  II,  Group  III, 
Group  rV,  Group  V,  Group  VI,  Group 
VII,  and  Group  VIII,  as  set  forth  in 
appendix  A  to  this  subpart. 


■  3.  Section  82.4  is  amended  by: 

■  a.  Revising  the  first  sentence  of 
paragraph  (b), 

■  b.  Revising  the  first  sentence  of 
paragraph  (d), 

■  c.  Adding  paragraph  (1)(5). 

The  revisions  and  addition  read  as 
follows: 

§  82.4    Prohibitions. 

***** 

(b)  Effective  January  1,  1996,  for  any 
class  I,  Group  I,  Group  II,  Group  III, 
Group  rV,  Group  V,  or  Group  VII  ^ 

controlled  substances,  and  effective 
January  1 ,  2005,  for  any  class  I,  Group 
VI  controlled  substance,  and  effective 
August  18,  2003,  for  any  class  I,  Group 
VIII  controlled  substance,  no  person 
may  produce,  at  any  time  in  any  control 
period,  (except  that  are  transformed  or 
destroyed  domestically  or  by  a  person  of 
another  Party)  in  excess  of  the  amount 
of  conferred  unexpended  essential -use 
allowances  or  exemptions  under  this 
section,  or  the  amount  of  unexpended 
Article  5  allowances  as  allocated  under 
§  82.9  for  that  substance  held  by  that 
person  under  the  authority  of  this 
subpart  at  that  time  for  that  control 
period.  *** 
***** 

(d)  Effective  January  1,  1996,  for  any 
class  1,  Group  I,  Group  II,  Group  III, 
Group  IV,  Group  V,  or  Group  VII 
controlled  substances,  and  effective 
January  1,  2005,  for  any  class  I,  Group 
VI  controlled  substance,  and  effective 
August  18,  2003,  for  any  class  1,  Group 
VIII  controlled  substance,  no  person 
may  import  (except  for  transhipments  or 
heels),  at  any  time  in  any  control  period, 
(except  for  controlled  substances  that 
are  transformed  or  destroyed)  in  excess 
of  the  amount  of  unexpended  essential- 
use  allowances  or  exemptions  as 
allocated  under  this  section  for  that 
substance  held  by  that  person  under  the 
authority  of  this  subpart  at  that  time  for 
that  control  period.  *   *   * 
***** 

(D*  *  * 

(5)  Import  or  export  any  quantity  of  a 
controlled  substance  listed  in  Class  I, 
Group  VIII,  in  appendix  A  to  this 
subpart,  from  or  to  any  foreign  state  not 
Party  to  the  Beijing  Amendments  (as 
noted  in  appendix  C,  Annex  1,  to  this 
subpart),  unless  that  foreign  state  is 
complying  with  the  Beijing 
Amendments  (as  noted  in  appendix  C, 
Annex  2,  to  this  subpart). 
***** 

■  4.  Section  82.13  is  amended  by: 

■  a.  Revising  paragraph  (a). 

■  b.  Revising  paragraph  (f)(1) 
introductory  text. 

The  revisions  read  as  follows: 
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§  82.1 3    Recordkeeping  and  reporting 
requirements. 

(a)  Unless  otherwise  specified,  the 
recordkeepi:  ig  and  reporting 
requirement  3  set  forth  in  this  section 
take  effect  o  i  January  1,  1995.  For  class 
I,  Group  VII  controlled  substances,  the 
recordkeepi]  ig  and  reporting 
requirement ;  set  forth  in  this  section 
take  effect  oi  i  August  18,  2003. 
***** 

(f)*   *   * 

(1)  Within  120  days  of  May  10,  1995, 
or  within  12  )  days  of  the  date  that  a 
producer  firs  t  produces  a  class  I 
controlled  si  bstance,  whichever  is  later, 
and  within  120  days  of  July  18,  2003  for 
class  I,  Grou| )  VIII  controlled 


substances,  every  producer  who  has  not 
already  done  so  must  submit  to  the 
Administrator  a  report  describing: 

***** 

■  5.  Appendix  A  to  subpart  A  is 
amended  by  adding  paragraph  H  to  read 
as  follows: 

Appendix  A  to  Subpart  A  of  Part  82 — 
Class  1  Controlled  Substances 

Class  1  controlled  substances        ODP 

***** 

H.  Group  VIII: 

CH2BrCl  (Chlorobromomethane 
0.12 

■  6.  Appendix  C  to  subpart  A  is  revised 
to  read  as  follows: 


Het  zegovina 


Darussa  am 


Alt)ania 

Algeria  . 

Angola  . 

Antigua  and  B4rbuda 

Argentina  ... 

Armenia  

Australia 

Austria 

Azerbaijan. .. 

Bahamas  .... 

Bahrain  

Bangladesh 

Bartjados  ... 

Belarus 

Belgium  

Belize 

Benin 

Bolivia  

Bosnia  and 

Botswana 

Brazil 

Brunei 

Bulgaria 

Burkina  Faso 

Burundi  

Cambodia  

Cameroon  

Canada  

Cape  Verde  . 
Central  African 

Chad  

Chile 

China  

Colombia 
Comoros 

Congo  

Congo,  Democratic  Republic  of 
Costa  Rica  .. 
Cote  d' I  voire 

Croatia  

Cuba  

Cyprus  

Czech  Republic 
Denmark  .. 

Djibouti 

Dominica  .. 
Dominican  Repijblic 

Ecuador  

Egypt 

El  Salvador 
Equatorial  Guin^ 
Estonia  .... 


Appendix  C  to  Subpart  A  of  Part  82— 
Parties  to  the  Montreal  Protocol,  and 
Nations  Complying  With,  But  Not 
Parties  to,  the  Protocol 

Annex  1  to  Appendix  C  of  Subpart  A — 
Parties  to  the  Montreal  Protocol  (as  of 
April  11,  2003) 

The  check  mark  (•]  means  the 
particular  country  ratified  the  Protocol 
or  the  specific  Amendment  package. 
Amendment  packages  are  identified  by 
the  name  of  the  city  where  the 
amendment  package  was  negotiated  and 
agreed.  Updated  lists  of  Parties  to  the 
Protocol  and  the  Amendments  can  be 
located  at:  www.unep.org/ozone/ 
ratif.shtml. 


Foreign  State 


Montreal 
protocol 


Republic 


/ 

/ 

• 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

• 

• 
• 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
• 

• 
/ 
/ 
/ 
/ 
/ 
/ 
• 

• 
/ 
/ 


London 
amendment 


• 


Copenhagen 
amendments 


Montreal 
amendments 


• 
/ 
/ 
• 
/ 
/ 
/ 
• 

• 
/ 
/ 


• 


• 


• 

• 

• 
• 
• 


• 
/ 
/ 


• 


/ 
/ 
/ 


Beijing 
amendments 


• 
• 


• 
• 


• 
• 
• 


/ 
/ 
/ 
/ 
• 
• 
/ 
/ 
/ 
• 

• 
• 
• 

• 

• 

• 


• 


• 
• 


• 
• 


/ 
/ 


/ 
/ 
/ 
/ 
• 


• 
• 


• 
• 


/ 
/ 


• 


/ 
/ 
/ 


• 
• 
• 


• 


• 
• 


• 
• 


• 
• 


• 
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Foreign  State 


Ethiopia 

European  Community 

Federated  States  of  Micronesia  

Fiji  

Finland  

France 

Gabon  

Gambia  

Georgia 

Gennany  ; 

Ghana  

Greece  

Grenada 

Guatemala 

Guinea  

Guinea  Bissau 

Guyana 

Haiti 

Honduras  

Hungary  

Iceland  ....:.... 

India  

Indonesia  

Iran,  Islamic  

Ireland 

Israel 

Italy  

Jamaica  

Japan  

Jordan 

Kazakhstan  

Kenya ; 

Kiribati 

Korea.  Democratic  Peop|e;s  Republic  of 

Korea,  Republic  of 

Kuwait  

Kyrgyzstan  

Lao,  People's  Democratic  Republic  

Latvia 

Lebanon 

Lesotho  

Liberia  

Libyan  Arab  Jamahiriya 

Liechtenstein 

Lithuania  , 

Luxembourg 

Madagascar 

Malawi 

Malaysia 

Maldives 

Mali  

Malta  

Marshall  Islands 

Mauritania 

Mauritius « 

Mexico 

Moldova  

Monaco  

Mongolia  

Morocco 

Mozambique 

Myanmar 

Namibia 

Nauru  

Nepal  

Netheriands  

New  Zealand  

Nicaragua  

Niger 

Nigeria  

Norway 

Oman 

Pakistan  ....■ 


Montreal 
protocol 


/ 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

/ 

/ 

• 

/ 

/ 

/ 

/ 


/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 


London 
amendment 


Copenhagen 
amendments 


/ 
/ 
/ 
/ 
• 
• 
/ 
/ 
• 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 


/ 
/ 
/ 
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/ 


• 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 


• 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 


/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 


/ 
• 
/ 
/ 
/ 
/ 


• 
/ 
/ 
/ 
/ 


/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
• 


Montreal 
amendments 


/ 
/ 
/ 


/ 
/ 


/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 


/ 
/ 
• 
• 
/ 
/ 
• 


• 
• 
/ 
/ 
/ 
/ 
/ 
/ 


/ 
/ 


• 


/ 
/ 


/ 
/ 


/ 
/ 
/ 


• 
• 


Beijing 
amendments 


/ 
/ 


/ 
/ 


/ 
/ 


/ 
/ 


/ 
/ 
/ 


/ 
/ 


/ 
/ 


• 


• 


/ 
/ 


/ 
/ 


/ 
/ 


/ 
/ 


• 


/ 
/ 


/ 
/ 
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Palau 

Panama  .... 
Papua  New  guinea 
Paraguay  . 

Peru  

Philippines 

Poland 

Portugal  .... 

Qatar 

Romania  ... 

Russian  Fed^afion 

Rwanda  

Saint  KItts  &  (Jevis 

Saint  Lucia 

Saint  Vincent 

Samoa  ... 

Sao  Tome  an^  Principe 

Saudi  Arabia 

Senegal 

Seychelles  .. 

Sien-a  Leone 

Singapore  ... 

Slovakia  

Slovenia  

Solomon  Islartl 

Somalia 

South  Africa 

Spain 

Sri  Lanka  ... 

Sudan  

.Suriname  ... 

Swaziland  .. 

Sweden  

Switzeriand 

Syrian  Arab  Republic 

Tajikistan 

Tanzania,  Unil^ 

Thailand  .... 

The  Former  Ytfgosia 

Togo 

Tonga  

Trinidad  and  Tfjbago 

Tunisia  

Turkey 

Turkmenistan 

Tuvalu  

Uganda  

Ukraine  

United  Arab  Ef*irates 

United  Kingdor  i 

United  States  qt  America 

Uruguay  ... 

Uzbekistan 

Vanuatu  ... 

Venezuela 

Viet  Nam  .. 

Yemen  

Yugoslavia 

Zambia 

Zimbabwe 
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Foreign  State 


and  the  Grenadines 


Republic  of 

V  Republic  of  Macedonia 


Montreal 
protocol 


• 

• 
• 
/ 
/ 
• 
• 
• 

• 
• 

• 
• 
/ 
/ 
• 

• 

• 
/ 
• 
/ 
/ 
• 
/ 
/ 
/ 
/ 
• 
/ 
/ 
• 
• 

• 
• 

• 
/ 
/ 
• 
/ 
/ 
/ 
• 
/ 
/ 
• 

• 
• 
/ 
/ 
• 
/ 
/ 


Annex  2  to  A  )pendix  C  of  Subpart  A— 
Nations  Com]  living  With,  But  Not 
Parties  to,  tht  Protocol  [Reserved] 

■  7.  Appendi; :  F  to  subpart  A  is  amended 
by:  ^ 


London 
amendment 


r 


• 
• 

• 
• 

• 
• 

• 
• 


• 
• 
• 
/ 
/ 
/ 
• 
• 
• 
• 

• 

• 
• 

• 


• 

• 
• 
• 


/ 
/ 

• 
• 
• 
• 


• 

• 
• 


V 


Copenhagen 
amendments 


• 


• 
• 
• 
• 
• 
• 
• 


/ 
/ 
• 
• 

• 
• 
/ 
/ 
/ 
/ 
• 
/ 
/ 
• 

• 
• 


/ 
/ 
/ 


/ 
/ 
• 


• 
• 
/ 


• 
• 


/ 
/ 
/ 
/ 
/ 
• 
• 
/ 


Montreal 
amendments 


/ 
/ 


• 
/ 


• 


• 
• 
• 
/ 
/ 
/ 
• 


/ 
/ 


• 
/ 
• 


• 
• 


• 


• 


/ 
/ 


• 


Beijing 
amendments 


• 


• 


• 
• 


• 


• 
• 


/ 
/ 


• 
• 


■  a.  Removing  entries  F  and  G, 

■  b.  Under  A.  Class  I:  by  adding  entries 
6,  7,  and  8. 

The  additions  read  as  follovirs: 


Appendix  F  to  Subpart  A— Listing  of 
Ozone  Depleting  Chemicals 


A.  Class  I 
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Controlled  substance 


ODP 


ATL 


CLP 


BLP 


6.  Group  VI: 

CH3Br-Bromomethane  (Methyl  Bromide)  0.7 

7.  Group  VII: 

CHFBr,-  100 

CHF.Br-(HBFC-22B1)  0.74 

CHjFBr  : , 0.73 

C^HFBr4 ^ « 0.3-0.8 

C.KFjBr,  0.5-1.8 

C.HF,Br2  :: 0.4-16 

C.HF4Br 0.7-1.2 

C.H,FBri  0.1-1.1 

C.H.F.Br,  0.2-1.5 

C.H.F,Br  0.7-1.6 

C.HiFBr, 0.1-1.7 

C^H,F2Br  0.2-1.1 

CHaFBr 0.07-0.1 

C^HFBr^. 0.3-1.5 

CHF^Br,  0.2-1.9 

C,HF,Br4  0.3-1.8 

C,HF4Br,  0.5-2.2 

CHFsBr.  0.9-2.0 

C,HF.Br 0.7-3.3 

CH.FBr,  , 0.1-1.9 

C,H,F2Br4  ••■■  0.2-2.1 

C,H.F,Br,  0.2-5.6 

C.H.F4Br.  0.3-7.5 

CH.FsBr  ^ 0.9-1.4 

C,H,FBR4 0.08-1.9 

C,H,F.Br,  ; 0.1-3.1 

C,H,F,Br,  0.1-2.5 

C,H,F4Br  0.3^.4 

C,H4FBr,  0.03-0.3 

'       C,H4F^ 0.1-1.0 

C,H4FSr  0.07-0.8 

CHsFBr. 0.04-0.4 

C,H,F.Br : 0.07-0.8 

CHfiFB 0.02-0.7 

8.  Group  VIII: 

CH.BrCI  (Chlorobromomethane)  0.12 


[Reserved]  . 

[Reserved]  . 

[Reserved]  . 

[Reserved]  . 

[Reserved]  . 

[Reserved]  . 

[Reserved]  . 

[Reserved]  , 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 

[Reserved] 
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> 

Environmental 
Protection  Agency 

Announcement  of  Regulatory 
Determinations  for  Priority  Contaminants 
on  the  Drinking  Water  Contaminant 
Candidate  List;  Notice 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-7529-2; 

Announcement  of  Regulatory 
Determinations  for  Priority 
Contaminants  on  the  Drinking  Water 
Contaminant  Candidate  List 

AGENCY:  Envpronmental  Protection 

Agency. 

action:  Notifce. 


Tie 


SUMMARY 

(SDWA),  as 
the  United 
Protection 
list  of 

ContaminanI 
assist  in 
Agency's 
SDWA  also 
five  or  more 
years  from 
determine 
these 
Primary 
(NPDWR). 

On  June  3, 
preliminary 
for  nine 
determinatiop 
supporting 
each 

the  public  (6 
contaminant! 
compounds 
and  sulfate) 
compounds 
and  me 
compounds  ( 


Safe  Drinking  Water  Act 
imended  in  1996,  directs 
S  ates  Environmental 
A  ;ency  (EPA)  to  publish  a 
contaipinants  (referred  to  as  the 
Candidate  List,  or  CCL)  to 
prioHty-setting  efforts  for  the 
dri  iking  water  program, 
c  irects  the  Agency  to  select 

:ontaminants  every  five 
th  e  current  CCL  and 
wi  lether  or  not  to  regulate 
contam  Lnants  with  a  National 
Drin|dng  Water  Regulation 


leg 


(hexachlorobi  itad 
and  one  micr  )bial 
Acantbamoel  <a 
determinatioi  i 
action  was  a 


(d 


ri!] 


nine  contaminants 

EPA  receiv 
individuals  oi 
preliminary 
for  the  nine 
has  reviewed 
careful 

regulatory  action 
time,  for  the 
published  in 
Regulation  of 
would  not 


opportunity 
persons  serve^ 
(PWSs). 

Today's  action 
requirements 
EPA  used  to 
determinations 
public  commejnts 
responses,  a 
contaminants, 
findings  for 


2002,  EPA  published 
gulatory  determinations 
cont^inants  together  with  the 
process,  rationale,  and 
te  chnical  ijiformation  for 
contamifiant  to  seek  comment  from 
FR  38222).  The  nine 
include  three  inorganic 
OCs)  (manganese,  sodium, 
I  hree  synthetic  organic 
(  )OCs)  (aldrin,  dieldrin, 
tribuz  n);  two  volatile  organic 
/OCs) 

iene  and  naphthalene); 
contaminant, 
EPA's  preliminary 
was  that  no  regulatory 
pbropriate  for  any  of  the 


15  comments  from 
organizations  on  the 
gulatory  determinations 
contaminants.  The  Agency 
these  comments  and,  after 
consiqeration,  deciJfel  that  no 
is  appropriate,  at  this 
nine  CCL  contaminants 
June  2002  notice, 
the  nine  contaminants 
present  a  meaningful 

health  risk  reduction  for 
by  public  water  systems 


fdr 


make  i 


describes  the  statutory 
or  the  CCL,  the  analysis 
ke  the  regulatory 
a  summary  of  relevant 
with  the  Agency's 
SI  immary  of  the  nine  CCL 
and  the  Agency's 
contaminant. 


each  I 


ADDRESSES:  The  official  public  docket 
for  this  action  is  located  at  EPA's  West 
Building,  Room  B-102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
copies  of,  and  general  information  about 
this  document  or  information  about  the 
nine  contaminants  discussed  in  this 
action,  contact  the  Safe  Drinking  Water 
Hotline.  Callers  within  the  United  States 
may  reach  the  Hotline  at  (800)  426-4791 
or  its  local  number  (703)  412-3330.  The 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  9  a.m. 
to  5:30  p.m.,  Eastern  Time.  For  technical 
inquiries  contact:  Thomas  Carpenter 
(202)  564^885,  e-mail: 
carpenter.thomas@epa.gov  or  Harriet 
Colbert,  (202)  564-4698,  e-mail: 
colbert.harriet@epa.gov. 

SUPPLEMENTARY  INFORMATION 
I.  General  Information 

A.  Does  This  Notice  Apply  to  My  Public 
Water  System? 

Today's  action  does  not  impose  any 
requirements  on  anyone.  Instead,  it 
notifies  interested  parties  of  EPA's 
responses  to  comments  received  on 
EPA's  preliminary  determination  and  of 
EPA's  final  determination  not  to 
regulate  nine  CCL  contaminants. 

B.  How  Can  I  Get  Copies  of  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0021. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West,  Room  B102.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.llwvrw.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.B.I.  Once 
in  the  system,  select  "search,"  then  key 
in  the  appropriate  docket  identification 
number. 

Abbreviations  and  Acronyms  Used  in 
This  Action 

ATSDR    Agency  for  Toxic  Substances 

and  Disease  Registry 
AWQC    Ambient  Water  Quality  Criteria 
CASRN    Chemical  Abstract  Services 

Registry  Number 
CCL    Contaminant  Candidate  List 
CWS    Community  Water  Supply 
EPA    U.S.  Environmental  Protection 

Agency 
FDA    U.S.  Food  and  Drug 

Administration 
FR    Federal  Register 
g    gram 

HRL    Health  reference  level 
IOC    Inorganic  compound 
kg    Kilogram 
L    Liter 

MCL    Maximum  contaminant  level 
MCLG    Maximum  contaminant  level    ' 

goal  mg  milligram 
MTBE    Methyl-t-butyl  ether 
NDWAC    National  Drinking  Water 

Advisory  Council 
NIRS    National  Inorganic  and 

Radionuclide  Survey 
NPDWR    National  Primary  Drinking 

Water  Regulation 
NRC    National  Research  Council 
OPP    Office  of  Pesticides  Program 
ORD    Office  of  Research  and 

Development 
PWS    Public  Water  System 
RSC    Relative  Source  Contribution 
SAS     Science  Advisory  Board 
SDWA    Safe  Drinking  Water  Act 
SOC    Synthetic  organic  compound 
TRI    Toxic  Release  Inventory 
UCM    Unregulated  Contaminant 

Monitoring 
USEPA    United  States  Environmental 

Protection  Agency 
USGS     United  States  Geological  Survey 
VOC    Volatile  organic  compound 

n.  Background 

A.  What  Is  the  Statutory  Requirement 
for  the  Contaminant  Candidate  List? 

SDWA,  as  amended  in  1996,  directs 
EPA  to  publish  a  list  of  contaminants 
(referred  to  as  the  Contaminant 
Candidate  List,  or  CCL)  to  assist  the 
Agency  in  priority-setting  efforts.  The 
CCL  is  a  list  of  contaminants  which  are 
not  subject  to  any  proposed  or 
promulgated  NPDWRs,  are  known  or 
anticipated  to  occur  in  PWSs,  and  may 
require  regulation  under  SDWA. 
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The  first  CCL  was  developed  with 
considerable  input  from  the  scientific 
community  and  stakeholders.  EPA 
published  a  draft  CCL  requesting  pufjlic 
comment  on  October  6,  1997  (62  FR 
52193,  USEPA  1997).  The  first  final  CCL 
was  published  on  March  2, 1998  (63  FR 
10273,  USEPA  1998).  The  SDWA 
requires  that  a  new  CCL  be  published 
every  five  years.  EPA  is  currently 
preparing  the  next  CCL.  The  March 
1998  CCL  contained  60  contaminants, 
including  50  chemicals  or  chemical 
groups  and  10  microbiological 
contaminants  or  microbial  groups.  Many 
of  these  contaminants  lacked  some  of 
the  information  necessary  to  support  a 
regulatory  determination  and  were 
identified  in  the  March  1998  CCL  notice 
(USEPA  1998)  as  having  data  needs.  The 
60  CCL  contaminants  were  divided  into 
categories  to  represent  research  and  data 
needs  associated  with  each 
contaminant.  The  categories  were:  (1) 
Regulatory  determination  priorities;  (2) 
health  effects  research  priorities;  (3) 
treatment  research  priorities;  (4) 
analytical  methods  research  priorities^ 
and  (5)  occurrence  priorities. 

In  1998,  20  of  the  60  contaminants 
were  classified  as  regulatory 
determination  priorities  because  EPA 
believed  that,  at  that  time,  there  was 
sufficient  data  for  these  contaminants  to 
evaluate  both  exposure  and  risk  to 
public  health  and  to  support  a 
determination  of  whether  or  not  to 
proceed  to  promulgation  of  a  NPDWR. 
Since  the  March  1998  CCL,  EPA  found 
that  there  was  insufficient  information, 
in  the  Agency's  judgement,  to  support  a 
regulatory  determination  for  12  of  the  20 
priority  contaminants.  In  addition,  the 
CCL-contaminant,  sodium,  was 
reclassified  and  added  to  the  list  of 
regulatory  determination  priorities  as  a 
means  of  reassessing  the  current 
guidance  level  for  sodium.  Thus,  EPA  is 
now  presenting  regulatory 
determinations  for  nine  priority 
contaminants  that  have  sufficient 
information  to  support  a  regulatory 
determination  at  this  time. 

The  Agency  however,  continues  to 
conduct  research  and/or  to  collect 
occurrence  information  on  the 
remaining  51  CCL  contaminants.  EPA 
has  been  aggressively  conducting 
research  to  fill  in  the  data  gaps  and 
recognizes  that  stakeholders  may  have  a 
particular  interest  in  the  timing  of  future 
regulatory  determinations  for  other 
contaminants  on  the  CCL.  Stakeholders 
may  be  concerned  that  regulatory 
determinations  for  such  contaminants 
should  not  necessarily  wait  until  the 
end  of  the  next  regulatory  determination 
cycle.  In  this  regard,  it  is  important  to 
recognize  that  the  Agency  is  not 


precluded  from  monitoring,  conducting 
research,  developing  guidance,  or 
regulating  contaminants  not  included 
on  the  CCL  as  necessary  and  appropriate 
(see  SDWA  sections  1412(b)(l)(B)(ii)(III) 
and  1412(b)(1)(F)),  or  from  taking  action 
on  CCL  contaminants  when  information 
becomes  available.  Thus,  some 
regulatory  determinations  may  be  made 
before  the  end  of  the  next  regulatory 
determination  cycle  (i.e.,  August  2006). 

B.  What  Contaminants  Did  EPA 
Consider  for  Regulation  ? 

EPA  published  preliminary  regulatory 
determinations  in  the  June  3,  2002, 
edition  of  the  Federal  Register  (67  FR 
38222,  USEPA  2002a)  for  nine  priority 
contaminants  that  have  sufficient 
information  to  support  a  regulatory 
determination  at  this  time.  The  nine 
contaminants  include  three  lOCs 
(manganese,  sodium,  and  sulfate);  three 
SOCs  (aldrin,  dieldrin,  and  metribuzin); 
two  VOCs  (hexachlorobutadiene  and 
naphthalene);  and  one  microbial 
contaminant,  Acanthamoeba. 
Information  for  each  of  the  nine  CCL 
contaminants  is  available  in  the  EPA 
Fact  Sheet  (USEPA  2002b),  in  the 
Health  Effects  Support  Documents  or 
Drinking  Water  Advisories  for  each  of 
the  nine  CCL  contaminants  (2003a-h), 
and  in  the  regulatory  determination 
support  documents  (USEPA  2001a-g). 
This  information  is  available  at  the 
Water  Docket  (No.  OW-2002-021)  and 
is  also  available  on  EPA's  Safe  Drinking 
Water  Regulatory  Determination  website 
at  h ttp  -.//www. epa .gov/safewater/ccl/ 
cclregdetennine.html.  Brief  descriptions 
of  each  of  the  nine  CCL  contaminants 
considered  for  regulatory 
determinations  are  included  in  section 
V  of  this  notice. 

ni.  What  Analyses  Did  EPA  Use  To 
Make  the  Regidatory  Determinations? 

The  precepts  for  guiding  EPA  in 
making  regulatory  determinations  for  a 
drinking  water  contaminant  are 
included  in  Section  1412(b)(1)(A)  of 
SDWA.  This  section  of  SDWA  requires 
EPA  to  consider  the  following  three 
evaluation  criteria  prior  to  making  a 
regulator}'  decision:  (1)  Potential 
adverse  health  effects  from  the 
contaminant;  (2)  occurrence  of  the 
contaminant  in  PWSs  with  a  frequency 
and  at  levels  of  public  health  concern; 
and  (3)  whether  regulation  of  the 
contaminant  would  present  a 
meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  PWSs. 

EPA  developed  a  comprehensive 
approach  for  making  regulatory 
determinations  with  significant  expert 
input  and  recommendations  suggested 
by  the  National  Research  Council  (NRC), 


National  Drinking  Water  Advisory 
Council  (NDWAC),  and  stakeholders. 
The  regulatory  determination  approach 
is  largely  based  on  the  NDWAC 
recommendations.  For  each  of  the  nine 
contaminants,  EPA  evaluated  the  best 
available  peer  reviewed  data  on  health 
effects,  and  approximately  seven 
million  analytical  data  points  on 
contaminant  occurrence.  For  those 
contaminants  with  adequate  monitoring 
methods,  as  well  as  health  effects  and 
occurrence  data,  EPA  applied  an 
approach  in  making  regulatory 
determinations  that  followed  the 
NDWAC  recommendations  and 
complies  with  the  SDWA  requirements 
under  Section  1412(b)(1)(A).  hi  June 
2002,  EPA  consulted  with  the  Science 
Advisory  Board  (SAB)  Drinking  Water 
Committee  and  requested  its  review  and 
comment  on  whether  the  protocol  EPA 
developed,  based  on  the  NDWAC 
recommendations,  was  consistently 
applied  and  appropriately  documented. 
The  SAB  provided  verbaj  feedback 
regarding  the  use  of  the  NRC  and 
NDWAC  recommendations  in  EPA's 
decision  criteria  for  making  its 
regulator}'  determinations,  as  well  as  its 
interest  in  remaining  involved  in  future 
regulatory  determinations.  SAB 
recommended  that  the  Agency  provide 
a  transparent  and  clear  explanation  of 
the  process  for  making  regulatory 
determinations.  In  today's 
announcement  and  in  the 
documentation  supporting  this 
announcement,  the  Agency  has  taken 
the  SAB  recommendation  into 
consideration  in  explaining  the 
evaluation  process  used  to  make  today's 
regulatory  determinations. 

EPA  characterized  the  human  health 
effects  that  may  result  from  exposure  to 
a  contaminant  found  in  drinking  water. 
Based  on  this  characterization,  EPA 
estimated  a  health  reference  level  (HRL) 
or  benchmark  value  for  each 
contaminant.  EPA  has  prepared  Health 
Effects  Support  Documents  or  Drinking 
Water  Advisories  (USEPA  2002c  and 
2003a-g)  for  each  contaminant,  which 
are  available  at  the  EPA  Water  Docket 
and  on-line  at  http://www.epa.gov/ 
edocket/.  The  support  documents 
address  the  following:  Exposure  from 
drinking  water  and  other  media; 
toxicokinetics;  hazard  identification; 
dose-response  assessment;  and  an 
overall  characterization  of  risk  from 
drinking  water. 

Using  the  Agency's  Unregulated 
Contaminant  Monitoring  (UCM) 
program  data  and  National  Inorganic 
and  Radionuclide  Survey  (NIRS)  data, 
EPA  estimated  the  number  of  PWSs  and 
the  population  served  by  the  PWSs  at 
the  benchmark  values,  and  the 
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geographic  c  istribution,  using  a  large 
amount  of  SI  ate  occurrence  data  that  are 
generally  inc  icative  of  national 
occurrence. '  "he  UCM  data  form  part  of 
the  Agency's  basis  for  its  estimates  of 
national  occurrence  since  these  data 
provide  occiirrence  information  for 
several  unre|  ulated  contaminants.  The 
NIRS  data  pi  avide  a  statistically 
representati\  e  sample  of  the  national 
occurrence  o  f  many  other  unregulated 
and  regulated  inorganic  contaminants  in 
ground  watei  community  water  supplies 
(CWSs). 

EPA  also  e  mployed  other  State 
drinking  wat  sr  data,  use  and 
environment  il  release  information  (e.g., 
EPA's  Toxic  Release  Inventory  (TRI), 
academic  an(  1  private  sector 
publications! .  as  well  as  ambient  water 
quality  data  [i.e.,  source  water  existing 
in  surface  w£  ters  and  aquifers  before 
extraction  an  d  treatment  as  drinking 
water),  to  auj  ment  the  UCM  drinking 
water  data  ar  d  to  evaluate  the 
likelihood  of  contaminant  occurrence. 
EPA  include!  1,  when  available,  data 
from  the  U.S,  Geological  Survey's 
(USGS)  National  Water  Quality 
Assessment  program. 

A  detailed  discussion  of  the  data 
collected  and  analyses  for  each 
contaminant  can  be  found  in  the 
respective  rej  ulatory  determination 
support  document.  The  regulatory 
determinatioi  i  support  documents 
(USEPA  2001  a-g)  are  available  in  the 
EPA  Water  Docket. 

The  underl  ^ing  data  and  analysis 
supporting  th  e  findings  used  by  the 
Agency  to  ma  ke  the  regulatory 
determinatioi  is  are  summarized  in  the 
June  2002  nolice  (USEPA  2002a). 

rV.  Summaryl  of  Public  Comments  and 
the  Agency's  Responses  on  the  CCL 
Regulatory  Determination  Process 

The  comme  nt  period  on  the  June  3, 
2002,  notice  ended  on  August  2,  2002. 
EPA  received  15  comments  on  the 
preliminary  regulatory  determinations 
for  the  nine  C  CL  contaminants 
published  by  EPA  in  the  June  2002 
notice  (USEPA  2002a).  Four  conmients 
were  received  from  water  systems  and 
related  associations,  seven  from 
industry  grou  js.  two  from 
envirorunenta  1  advocacy  groups,  one 
from  a  State  a  ;ency  and  one  from  a 
State-related  <  ssociation.  Although  most 
commenters  g  enerally  approved  of 
EPA's  determ  nation  not  to  regulate  any 
new  contamit  ants  at  this  time,  some 
commenters  e  xpressed  concerns  about 
the  process  associated  with  EPA's 
regulatory  detjerminations  for  these  nine 
contaminants  as  well  as  with  CCL 
activities  not  specifically  related  to  the 
preliminary  d  Jterminations. 


A  majority  of  the  comments  were 
focused  on  five  over-arching  topic  areas: 

1.  Some  commenters  expressed 
concern  over  the  transparency  of  the 
CCL  decision-niaking  process. 

2.  Several  industry  groups  expressed 
a  concern  that  the  health  effects 
assessments  were  too  conservative. 

3.  Several  commenters  expressed 
concern  with  EPA's  progress  in  filling 
research  gaps  related  to  the  CCL  and 
encouraged  EPA  to  publicly  track 
research  needs  and  progress  on 
remaining  CCL  contaminants. 

4.  The  majority  of  commenters 
generally  approved  of  EPA's 
determination  not  to  regulate  any  new 
contaminants  at  this  time.  However,  one 
commenter  questioned  the 
appropriateness  of  EPA's  decisions  not 
to  regulate  any  of  the  nine  priority 
contaminants. 

5.  Several  comments  were  received 
regarding  contaminants  on  the  CCL  for 
which  draft  regulatory  determinations 
were  not  included  in  the  June  2002 
notice,  including  perchlorate  and 
methyl-t-butyl  ether  (MTBE). 

A  complete  copy  of  the  public 
comments  and  the  Agency's  responses 
are  included  in  the  Docket  for  today's 
action.  The  remainder  of  this  section 
discusses  the  five  key  topic  areas 
identified  by  commenters  in  response  to 
the  June  2002  CCL  regulatory 
determination  notice  (USEPA  2002a). 

1.  Lack  of  Transparency  of  Regulatory 
Determination  Approach 

Comment  Summary:  Several 
commenters  expressed  a  concern  about 
the  "lack  of  transparency"  in  the 
regulatory  determination  approach  used 
by  the  Agency  for  the  Jime  2002  notice. 
Most  of  those  commenters  suggested 
that  EPA  did  not  provide  an  adequate 
explanation  for  the  reduction  in  the 
number  of  the  priority  contaminants 
from  twenty  to  nine  since  the 
publication  of  the  first  CCL  in  March 
1998  (USEPA  1998).  These  commenters 
suggested  that  the  Agency  needs  to 
provide  better  justification  regarding  the 
reasons  for  excluding  the  twelve 
contaminants  listed  in  the  March  1998 
CCL  from  the  regulatory  determination 
process. 

Several  conmienters  suggested  that 
this  regulatory  determination  process 
approach  does  not  provide  for  enough 
participation  from  outside  groups  for 
the  development  of  non-regulatory 
strategies.  These  commenters  suggested 
that  the  Agency  should  allow  for  more 
meaningful  public  involvement  in  the 
regulatory  determination  process.  One 
commenter  stated  that,  given  the 
Agency's  analysis  of  occurrence  and 
health  effects  data  over  several  years, 


the  60-day  comment  period  was  not 
adequate  to  allow  "detailed  analysis  by 
interested  stakeholders." 

Other  commenters,  however,  observed 
that  the  CCL  regulatory  determination 
approach  taken  by  EPA  was  "reliably 
consistent"  with  the  basic  charge  of  the 
SDWA  and  the  NDWAC  workgroup 
recommendations.  Several  commenters 
noted  that,  by  EPA  following  the 
protocol  recommended  by  the  NDWAC 
Work  Group,  stakeholders  were  assured 
that  the  Agency  used  the  "best- 
available,  peer-reviewed  science"  in 
these  determinations. 

Agency  Response:  EPA  developed  a 
consistent  regulatory  determination 
approach  for  evaluating  CCL 
contaminants  that  followed  NDWAC's 
recommended  protocol  for  health  effects 
and  occurrence  analysis.  The  regulatory 
determination  approach  for  each 
contaminant  on  the  list  included  an 
evaluation  of  the  adequacy  of  current 
analytical  and  treatment  methods,  the 
best  available  peer-reviewed  data  on 
health  effects,  and  an  occurrence  data 
set  of  about  seven  million  contaminant 
occurrence  data  points. 

By  using  this  approach,  EPA 
determined  that,  at  the  time  of  the  June 
2002  notice  (USEPA  2002a)  of 
preliminary  regulatory  determinations 
there  was  not  sufficient  information  to 
support  a  regulatory  determination  on 
twelve  of  the  twenty  priority 
contaminants.  As  noted  previously,  the 
CCL-contaminant,  sodium,  was  moved 
to  the  list  of  regulatory  determination 
priorities  to  allow  an  update  of  the 
Agency's  position  on  the  issue  of 
sodium  in  drinking  water. 

The  NDWAC,  which  is  comprised  of 
representatives  from  the  general  public. 
State  and  local  agencies,  and  private 
groups  concerned  with  drinking  water 
safety,  was  convened  to  provide  input 
during  the  regulatory  determination 
process.  Throughout  the  regulatory 
determination  process,  EPA's  approach 
has  been  to  maintain  a  strong 
partnership  with  stakeholders  and 
involve  them  to  the  maximum  extent 
possible,  thereby  helping  to  ensure  that 
stakeholders  understand  the  regulatory 
determination  process  and  provide 
valuable  input. 

The  Agency  agrees  that  a  meaningful 
opportimity  for  discussions  with 
stakeholders  is  an  important  component 
of  the  CCL  Regulatory  Determination 
process.  The  Agency  utilized  a  variety 
of  mechanisms  to  involve  stakeholders 
in  the  process.  These  included  two 
broad-based  stakeholder  meetings,  one 
in  November  1999  and  one  in  July  2002. 
Members  of  the  public  also  were  invited 
to  attend  the  three  sessions  of  the 
NDWAC  Work  Group  in  the  Spring/ 


Federal  Register/ Vol.  68,  No.  138/Friday,  July  18,  2003 /Notices 


42901 


Summer  of  2000,  which  focused  on 
protocol  recommendations  to  the 
Agency.  In  addition,  EPA 
representatives  delivered  presentations 
at  a  variety  of  meetings  held  by  other 
organizations.  Moreover,  EPA  did  ask 
for  and  considered  comments  made  on 
the  sodium  and  sulfate  Drinking  Water 
Advisories  during  the  comment  period 
on  the  Jime  2002  notice  (USEPA  2002a). 

The  Agency  believes  the  60-day 
public  comment  period  for  the  June 
2002  notice  (USEPA  2002a)  was 
sufficient.  The  Agency  took  steps  to 
facilitate  public  review  of  its 
preliminary  decisions,  as  well  as 
supporting  documentation.  In  addition 
to  the  July  2002  stakeholder  meeting, 
these  steps  included  making  key 
materials  available  on  the  Agency's 
website  and  providing  hard  copies  of 
materials  upon  request. 

2.  Health  Effects  Assessments 

Comment  Summary:  Some 
commenters  suggested  that  EPA's 
analysis  of  adverse  health  effects  and 
calculation  of  the  HRLs  were  too 
conservative.  On  the  other  hand,  one 
commenter  questioned  how  the 
Agency's  analysis  underlying  the 
regulatory  determination  approach 
incorporated  appropriate  safety  factors 
and  exposure  assessments  relative  to 
children's  health  concerns. 

Commenters  recommended  that  EPA 
use  the  revised  Office  of  Water 
methodology  for  deriving  ambient  water 
quality  criteria  (AWQC),  (USEPA  2000), 
in  an  effort  to  protect  human  health  in 
the  final  health  effects  support 
documents.  According  to  the  comments, 
this  revised  methodology  establishes 
five  different  consumption  rates  and 
body  weight  classifications  as  a  means 
to  make  the  human  health  exposure 
assessments.  One  commenter  specified 
that  EPA  needs  to  use  more  accurate 
consumption  data  for  sodium  rather 
than  simply  incorporating  U.S.  Food 
and  Drug  Administration  (FDA) 
assertions. 

Agency  Response:  EPA  believes  it  is 
appropriate  to  use  a  conservative 
approach  to  assessing  the  health  effects 
of  an  unregulated  contaminant  in  the 
context  of  a  determination  of  whether  it 
should  be  considered  for  NPDWR 
regulation.  In  order  to  determine 
whether  to  propose  an  NPDWR  for  an 
unregulated  contaminant,  SDWA 
requires  EPA  to  determine  whether  the 
contaminant  "may  have  an  adverse 
effect  on  the  health  of  the  persons," 
Section  1412(b)(l)(A)(i),  which  is  a  very 
broad  criterion.  As  a  result,  EPA 
believes  that  a  conservative  health 
effects  analysis  is  appropriate. 


The  HRL  used  by  EPA  in  these 
determinations  is  a  conservative  health- 
based  value  and  is  different  depending 
on  whether  a  contaminant  is  considered 
a  carcinogen  or  a  noncarcinogen.  For 
carcinogens,  a  10-6  risk  was  chosen  as 
the  HRL  since  the  maximum 
contaminant  level  goal  (MCLG)  for  such 
contaminants  will  generally  be  zero.  For 
noncarcinogens,  the  reference  dose  and 
a  20  percent  relative  source  contribution 
(RSC)  factor  was  used  in  conjunction 
with  a  70  kilogram  (kg)  adult  body 
weight  and  a  2  liter  (L)  water  intake  for 
the  HRL  calculation.  EPA  uses  these 
standard  regulatory  assumptions  for 
determining  the  MCLG  of  a 
noncarcinogen  that  lacks  specific  data 
on  the  RSC.  EPA  used  best  available 
peer  reviewed  data  and  analyses  in 
evaluating  adverse  health  effects. 
Accordingly,  EPA  disagrees  with  those 
commenters  that  felt  that  EPA  was  too 
conservative  in  establishing  the  HRL. 
EPA  followed  practices  and  policies  that 
are  similar  to  those  used  to  establish  an 
NPDWR  and  that  are  consistent  with  the 
SDWA  section  1412(b)(l)(A)(i)  criterion. 
If  such  a  conservative  approach  does  not 
result  in  EPA  deciding  to  initiate  a 
regulatory  process  for  a  contaminant, 
the  Agency  may  decide  to  use  a  non- 
regulatory  approach  in  addressing  the 
issue,  such  as  issuing  a  Drinking  Water 
Advisory. 

Children's  health  issues  were 
considered  in  making  regulatory 
determinations  for  each  of  the  nine 
contaminants  included  in  this  final 
notice.  The  details  of  the  individual 
assessments  are  included  in  the  Health 
Effects  Support  Documents  or  Drinking 
Water  Advisories  for  each  contaminant. 
These  documents  are  available  for 
review  at  the  EPA  Water  Docket  and  on- 
line at  http://www.epa.gov/edocket/. 

The  AWQC  (USEPA  2000) 
methodology  continues  to  recommend 
the  use  of  70  kg  for  adult  body  weight 
and  2  liters  per  day  for  water  intake  for 
risk  calculations.  These  are  the  same 
parameters  used  by  EPA  to  derive  an 
MCLG.  EPA  believes  that  its  current 
methodology,  based  on  adult  exposures, 
for  the  derivation  of  MCLGs,  and  for 
making  regulatory  determinations  under 
SDWA  section  1412,  remains  generally 
appropriate.  EPA  has  not  yet 
determined  a  protocol  for  making  a 
regulatory  determination  for  a  chemical 
for  which  an  infant's  or  a  particular 
childhood  age  grouping's  body  weight 
and  drinking  water  intake  would  be  the 
basis  of  a  regulatory  action.  A  decision 
for  such  a  contaminant  would  be  made 
on  the  basis  of  the  toxicity  and  exposure 
data,  and  could  utilize  the  age  groupings 
and  body  weight  information  from  the 


AWQC  human  health  methodology  if  it 
were  appropriate. 

EPA  aid  not  use  FDA's  sodium 
consumption  data  of  4  to  6  grams/day 
(g/day)  in  establishing  a  benchmark 
value  for  sodium.  EPA  decided  to  use  a 
benchmark  value  for  sodiimi  instead  of 
an  HRL  because  sodium  lacks  suitable 
dose-response  data  and  there  is 
considerable  controversy  regarding  the 
role  of  sodium  in  the  etiology  of 
hypertension.  EPA  derived  the 
benchmark  value  for  sodium  of  120  mg/ 
L  in  drinking  water  from  the  National 
Institutes  of  Health,  National  Academy 
of  Sciences,  American  Heart 
Association,  and  the  U.S.  Department  of 
Agriculture  recommended  daily  dietary 
intake  of  2.4  g/day. 

3.  EPA  Research  Agenda 

Comment  Summary:  Several 
commenters  expressed  concern  that,  in 
their  view,  there  is  a  lack  of  progress  by 
EPA  in  filling  research  gaps  related  to 
the  CCL.  In  particular,  commenters 
focused  on  high  visibility  contaminants, 
such  as  the  microbiological 
contaminants.  MTBE,  and  other 
"emerging  contaminants."  Conunenters 
also  stressed  the  need  to  establish  a 
vehicle  for  publicly  tracking  research 
needs  and  progress  made  in  research 
areas. 

Agency  Response:  Before  EPA  can 
determine  whether  to  regulate 
contaminants,  additional  data  on  health, 
treatment  technologies,  and  analytical 
methods,  are  needed  for  contaminants 
on  the  Research  Priorities  portion  of  the 
CCL,  and  occurrence  data  is  needed  for 
contaminants  on  the  Occurrence  Data 
Needs  portion  of  the  CCL.  The 
remaining  51  CCL  contaminants  for 
which  decisions  are  not  being  made 
today  do  not  have  sufficient  data  to 
support  a  regulatory  determination.  The 
Agency  considers  obtalmpg  this  data  to 
be  the  priority  of  its  research  and 
occurrence  monitoring  programs.  The 
-Agency  continues  to  actively  conduct 
research  and/or  to  collect  occurrence 
information  on  these  51  CCL 
contaminants  and  other  emerging 
contaminants.  Because  these  research 
issues  are  broader  than  those  that  EPA 
can  address  alone,  it  is  anticipated  that 
other  entities  will  be  involved  in 
conducting  much  of  the  needed  research 
to  support  this  process.  For  example, 
EPA  already  is  jointly  undertaking 
research  efforts,  and  encourages 
stakeholders,  through  close  and  regular 
consultation,  to  be  partners  in  filling 
many  of  the  research  gaps.  The  EPA 
continues  to  identify  and  develop  new 
collaborations  to  conduct  research  and 
gather  the  additional  data  to 
characterize  occurrence  and  adverse 
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health  effects  to  support  future 
regulatory  di  (terminations  of  CCL 
contaminant  s.  EPA  is  also  engaged  with 
our  stakehol  iers  in  a  NDWAC  work 
group  to  refi  le  the  CCL  listing  process 
to  address  ei  merging  contaminants  for 
future  effort! . 

EPA  agree  i  with  the  comment 
concerning  t  le  importance  of 
establishing  b  vehicle  that  will  allow 
stakeholders  to  track  the  status  of 
drinking  wat  er  research  projects.  EPA  is 
committed  t(  i  providing  a  means  for 
stakeholders  to  track  research  needs  and 
progress  mac  e  in  research  areas,  and  is 
developing  a  web-based  research 
inventory  th<  t  is  expected  to  be 
available  to  t  le  public  in  2003.  This        ' 
website  will  serve  as  a  repository  of 
information  ( m  drinking  water  research 
projects  curr(  mtly  funded  or  performed 
by  the  EPA. 

4.  Criticism  cf  Regulatory  Decisions 
Made 

Comment  t  'ummary:  One  conunenter 
expressed  coi  icem  that  EPA's  decision 
not  to  regulat  b  any  of  the  nine  priority 
contaminants  was  not  appropriate.  A 
comment  submitted  and  co-signed  by  22 
environment.  1  organizations  disagreed 
with  the  regu  atory  determinations  for 
four  contaminants, 
hexachlorobutadiene,  manganese, 
sodium  and  s  ilfate.  The  commenters 
believe  that  EPA's  monitoring  data 

le  June  2002  notice  shows 
DO  people  were  exposed  to 
Itadiene  at  concentrations 
The  commenters  assert 
that  althoughjEPA  says  manganese  has 
low  toxicity.  EPA  finds  that  nearly  3% 
of  the  popula  ion  exceeded  EPA's  HRL. 
The  commeni  ers  also  disagreed  with  the 
Agency  deter  nination  that  regulation  is 
not  warrantee  because  food  soxirces  of 
sodium  are  a  nore  significant 
contribution  to  sodiima  in  the  diet  than 
drinking  wate  r.  The  commenters  also 
assert  that  EP  \  should  regulate  sulfate 
because  EPA' ;  monitoring  data  shows 
that  millions  i  )f  Americans  are  likely  to 
have  sulfate  I(  (vels  above  the  HRL  in 
their  drinking  water,  which  puts  infants 
and  other  sub  copulations  at  risk. 

Agency  Res  oonse:  The  preliminary 
regulatory  del  srminations  on  whether  or 
not  to  regulat*  I  the  nine  priority 
contaminants  were  based  on  the  three 
SDWA  statutory  requirements,  and  the 
contaminants  were  evaluated  in  terms  of 
national  signi  icance.  EPA's  assessment 
of  the  health  e  ffects  and  national 
occurrence  w(  ire  discussed  in  detail  in 
the  Jxme  2002  notice.  EPA  disagrees  that 
each  of  the  coitaminants  identified  by 
the  commente  rs  should  be  regulated. 
The  rationale  supporting  the  regulatory 
determination  is  provided  below. 


EPA  foimd  that  hexachlorobutadiene 
occurs  in  systems,  but  not  at  a  frequency 
or  level  of  public  health  concern.  The 
commenter  has  misinterpreted  the 
monitoring  data  presented  in  the  June 
2002  notice.  The  number  22,736  in  the 
notice  refers  to  the  number  of  reporting 
PWSs  in  the  monitoring  data  set  and 
does  not  reflect  the  number  of  people 
exposed  to  hexachlorobutadiene 
concentrations  above  the  HRL.  The  Jime 
2002  notice  states  that  0.02%  (4  out  of 
22,736)  reporting  systems  detected 
hexachlorobutadiene  above  the  HRL 
affecting  0.005%  (3,350  out  of  the  67 
million)  of  the  population  served  by 
these  systems  (67  FR  38235).  Because  of 
this  low  frequency,  EPA  believes  it  is 
most  appropriate  at  this  time  to  address 
occurrence  of  hexachlorobutadiene  at 
the  State  level  rather  than  at  the 
national  level. 

EPA  disagrees  with  the  commenter's 
criticism  of  the  decision  not  to  regulate 
manganese.  Manganese  is  an  essential 
trace  element  needed  for  the  normal 
healthy  growth  and  function  of  animals 
as  well  as  human  beings.  Therefore,  the 
decision  whether  or  not  to  regidate 
manganese  needs  to  balance  the  concern 
for  the  potential  toxic  effects  from  high 
oral  exposure  with  the  concern  for 
adverse  effects  from  manganese 
deficiency.  In  2001,  the  Institute  of 
Medicine  (lOM)  set  an  adequate  level 
for  manganese  at  2.3  mg/day  for  men 
and  1.8  mg/day  for  woman. 

Furthermore,  in  2001,  the  lOM  set  a 
tolerable  upper  intake  level  for 
manganese  at  11  mg/day.  While  3%  of 
the  population  may  be  exposed  to 
manganese  at  levels  above  the  0.30  mg/ 
L  HRL  for  drinking  water,  this  level  is 
well  below  the  lOM  tolerable  level.  For 
example,  assuming  a  daily  intake  of  2 
liters  of  drinking  water  with  manganese 
at  the  HRL  of  0.30  mg/L,  the  daily  intake 
of  manganese  from  drinking  water  at  the 
HRL  would  only  expose  a  person  to  0.6 
mg/day.  This  value  is  well  below  lOM's 
1 1  mg/L  adequate  level  for  manganese 
and  represents  only  5.5%  of  lOM's 
upper  limit  for  manganese.  Public 
drinking  water  accounts  for  a  relatively 
small  proportion  of  a  person's 
manganese  intake,  even  at  the  HRL. 
Therefore,  the  Agency  concludes  that 
regulation  of  drinking  water  for 
manganese  does  not  provide  a 
meaningful  opportunity  to  reduce  the. 
risk  of  adverse  health  effects.  The 
commenter  is  referred  to  the  CCL 
Preliminary  Regulatory  Determination 
Support  Document  for  Manganese  (EPA 
815-R-01-013)  for  a  more  detailed 
discussion  of  this  issue. 

EPA  disagrees  with  the  commenter's 
criticism  of  the  decision  not  to  regulate 
sodium.  Because  sodium  in  drinking 


water  is  a  very  small  contributor  to  daily 
dietary  intake  and  because  the  levels  at 
which  sodiimi  intake  can  contribute  to 
increasing  the  blood  pressure  of 
individuals  with  normal  blood 
pressures  is  not  clearly  established,  EPA 
does  not  believe  that  a  NPDWR  for 
sodium  presents  a  meaningful 
opportunity  for  public  health  protection 
at  this  time. 

EPA  disagrees  with  the  commenter's 
criticism  of  the  decision  not  to  regulate 
sulfate.  EPA  used  current  data  (Roimd  2 
of  the  UCM  program)  that  indicate  that 
about  1.8%  of  the  reporting  systems 
serving  approximately  2  million  people 
from  a  20-state  cross  section  of  the 
unregulated  contaminant  monitoring 
study  exceeded  500  mg/L.  Although 
additional  data  from  six  states  had  very 
similar  results,  EPA  foimd  that  the 
weight  of  evidence  suggests  that  the 
adverse  health  effect  is  generally  mild, 
of  short  duration,  and  generally  occurs 
at  concentrations  considerably  greater 
than  500  mg/L,  except  in  very  limited 
circumstances  when  contaminants  that 
exacerbate  the  effects  of  sulfate  are  also 
present  in  the  water.  Therefore,  EPA  has 
made  the  determination  not  to  regulate 
sulfate  with  a  NPDWR  at  this  time 
because  regulation  would  not  present  a 
meaningful  opportimity  for  health  risk 
reduction  for  persons  served  by  public 
drinking  water  systems.  However,  EPA 
prepared  a  Drinking  Water  Advisory  to 
provide  guidance  to  comn^^ities  that 
may  be  exposed  to  drinking  water  with 
high  sulfate  concentrations.  This 
advisory  contains  information  of  use  to 
sensitive  sub-populations,  such  as 
infants  and  travelers. 

5.  Stakeholder's  Highest  Priority  for 
Future  Regulatory  Determinations 

Comment  Summary:  Commenters 
encouraged  EPA  to  be  aggressive  and 
consider  an  expedited  regulatory 
determination  for  several  CCL 
contaminants  including  MTBE  and 
perchlorate. 

Agency  Response:  For  this  regulatory 
determination,  EPA  developed  a 
comprehensive  evaluation  approach 
based  on  the  recommendations  from 
NRC  and  NDWAC.  As  explained  in  the 
June  2002  notice  (USEPA  2002a),  this 
evaluation  satisfies  the  three  SDWA 
requirements  under  section 
1412(b)(l)(A)(i)-(iii).  For  each  of  the 
contaminants,  the  Agency  evaluated  the 
adequacy  of  current  anal5^ical  and 
treatment  methods,  the  best  available 
peer-reviewed  data  on  health  effects, 
and  an  occurrence  data  set  of 
approximately  seven  million  analytical 
data  points.  At  this  time,  EPA  does  not 
believe  adequate  data  exists  in  these  key 
areas  to  make  a  regulatory 
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determination  either  for  perchlorate  or 
MTBE.  EPA  is  gathering  information  to 
fill  the  data  gaps  for  these  contaminants. 

With  respect  to  perchlorate,  EPA  is 
gathering  national  occurrence  data  on 
perchlorate  in  drinking  water  through 
the  Unregulated  Contaminant 
Monitoring  (UCM)  Ryle.  The  Agency  is 
also  completing  a  rigorous  peer  review 
of  health  effects  studies  and  is 
developing  a  final  toxicity  review  and 
risk  characterization.  As  part  of  this 
effort,  EPA  has  asked  the  National 
Academy  of  Sciences  to  review  science 
issues  related  to  the  2002  draft  EPA  risk 
assessment  for  perchlorate.  In  addition, 
the  Agency  is  funding  research  studies 
on  treatability  of  perchlorate  for  PWSs. 
Some  of  the  technology  currently  in  use 
at  hazardous  waste  sites  is  being 
evaluated  for  the  feasibility  of  using  it 
in  water  treatment  at  community  water 
systems.  At  the  same  time,  EPA  is 
seeking  to  improve  the  analytical 
method  sensitivity  that  would  allow 
concentrations  of  perchlorate  to  be 
quantified  at  lower  levels  than  are 
presently  possible.  The  Agency  is 
moving  concurrently  in  each  of  these 
areas  to  meet  data  and  research  needs  as 
quickly  as  possible.  When  the  necessary 
information  is  collected,  we  plan  to 
move  forward  with  a  regulator^' 
determination.  In  this  regard,  it  should 
be  emphasized  that  wh^re  EPA 
determines  there  is  sufficient 
information  on  this  or  any  other 
unregulated  contaminant,  the  Agency  is 
prepared  to  act  in  advance  of  the  next 
five  year  regulatory  determination  cycle. 

Regarding  MTBE,  on-going  activities 
will  provide  the  Agency  with  improved 
health  effects  and  occurrence  data.  At 
this  time,  EPA  is  preparing  its  revised 
risk  assessment  for  MTBE  for  peer 
review.  The  Agency  established  the 
1997  Drinking  Water  Advisory  for 
MTBE  at  20-40  micrograms  per  liter 
(Hg/L,  or  parts  per  billion,  ppb)  to  avoid 
unacceptable  taste  and  odor  and  provide 
a  protective  margin  of  exposure  for 
adverse  health  effects.  The  20-40  ppb 
level  was  not  based  on  the  possible 
cancer  risks.  As  a  result  of  the  UCM 
Rule,  data  from  PWSs  required  to 
monitor  for  MTBE  will  be  available  in 
the  middle  of  2004. 

V.  Summary  of  the  Agency's  Findings 
on  the  Nine  CCL  Contaminants 

A.  Acanthamoeba  i 

Description:  Acanthamoeba  is  a  free- 
living  protozoa  commonly  found  in 
water,  soil,  and  air.  Species  of  this 
microbe  have  been  isolated  worldwide 
from  brackish  and  sea  water,  tap  water, 
bottled  water,  airborne  dust,  swimming 
pools,  hot  springs,  thermal  effluents  of 


power  plants,  ocean  sediments, 
vegetables,  and  hot  tubs.  Acanthamoeba 
species  have  been  associated  with 
human  infections  affecting  the  eye, 
lung,  brain,  and  skin.  Acanthamoeba 
has  been  recovered  from  the  nose  and 
throat  of  humans  with  impaired, 
respiratory  function  and  from 
apparently  healthy  persons,  suggesting 
that  the  amoeba  is  conunonly  inhaled. 

Agency  Findings:  After  reviewing  the 
best  available  public  health  and 
occmrence  information,  EPA  has  made 
the  determination  not  to  regulate 
Acanthamoeba  with  a  NPDWR  at  this 
time,  because  regulation  would  not 
present  a  meaningful  opportunity  for 
health  risk  reduction  for  the  people 
served  by  public  drinking  water  systems 
(PWSs).  As  noted  in  the  June  2002 
notice  (USEPA  2002a),  EPA  has  no 
national  monitoring  data  to  indicate 
occurrence  of  Acanthamoeba  cysts  in 
drinking  water,  and  filtration  practices 
commonly  used  to  treat  drinking  water 
remove  Acanthamoeba  cysts. 

A  complete  review  of  EPA's  analysis 
of  the  health  effects,  occurrence,  and 
exposiue  for  Acanthamoeba  were 
presented  in  the  June  2002  notice 
(USEPA  2002a)  and  in  the  health  effects 
support  document  for  Acanthamoeba 
(USEPA  2003h).  EPA  intends  to  release 
a  guidance  document  for  Acanthamoeba 
that  will  be  directed  mainly  to  contact 
lens  wearers  and  will  address  the  risks 
of  Acanthamoeba  eye  infection 
associated  with  improper  care  of  contact 
lenses. 

B.  Aldrin  and  Dieldrin 

Description:  Aldrin  and  dieldrin 
(Chemical  Abstract  Services  Registry 
Number  (CASRN)  309-00-2  and  60^57- 
1 .  respectively)  are  the  common  names 
of  two  structurally  similar  insecticides. 
They  are  discussed  together  because 
aldrin  readily  changes  to  dieldrin  in  the 
body  and  in  the  environment,  and  they 
cause  similar  adverse  health  effects. 
From  1950-1970,  aldrin  and  dieldrin 
were  popular  pesticides  used  for  crops, 
such  as  corn  and  cotton.  Because  of 
concerns  about  damage  to  the 
environment  and  the  potential  harm  to 
human  health,  EPA  banned  most  uses  of 
aldrin  and  dieldrin  in  1974,  except  for 
the  control  of  termites,  and  banned  all 
uses  outright  since  1987.  According  to 
the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  aldrin  and 
dieldrin  have  not  been  produced  in  the 
United  States  since  1974  (ATSDR  1993). 

Agency  Findings:  After  reviewing  the 
best  available  public  health  and 
occurrence  information,  EPA  has  made 
the  determination  not  to  regulate  aldrin 
or  dieldrin  with  a  NPDWR  at  this  time, 
because  regulation  would  not  present  a 


meaningful  opportunity  for  health  risk 
reduction  for  the  people  served  by 
PWSs.  EPA  recognizes  that  aldrin  and 
dieldrin  are  probable  human 
carcinogens,  but  the  chemicals  have 
been  harmed  for  most  uses  since  1974, 
and  have  a  low  frequency  and  low  level 
of  occurrence  in  drinking  water 
supplies. 

A  complete  review  of  EPA's  analysis 
of  the  health  effects,  occurrence,  and 
exposure  for  aldrin  and  dieldrin  were 
presented  in  the  June  2002  notice 
(USEPA  2002a)  and  in  the  regulatory 
determination  (USEPA  2001a)  and 
health  effects  (USEPA  2003a)  support 
docvunents  for  aldrin  and  dieldrin. 

C.  Hexachlorobutadiene 

Description :  Hexachlorobutadiene 
(CASRN  87-68-3)  is  a  VOC  that  is 
relatively  insoluble  in  water  (solubility 
of  2-2.55  mg/L).  Hexachlorobutadiene  is 
mainly  used  to  make  rubber 
compounds.  It  is  also  used  in 
gyroscopes,  as  a  heat  transfer  liquid,  as 
a  hydraulic  fluid,  as  a  solvent,  and  to 
make  lubricants.  It  has  never  been 
manufactured  as  a  commercial  product 
in  the  United  States,  however,  it  is 
imported  and  significant  quantities  of 
the  chemical  are  generated  in  the  United 
States  as  a  waste  by-product  from  the 
chlorination  of  hydrocarbons. 

Most  exposure  to 
hexachlorobutadiene  comes  from 
breathing  contaminated  air  in  the 
workplace  environment.  People  living 
near  hazardous  waste  sites  containing 
hexachlorobutadiene  may  be  exposed  to 
it  by  breathing  air  or  by  drinking 
contaminated  water. 

Agency  Findings:  After  reviewing  the 
best  available  public  health  and 
occurrence  information,  EPA  has  made 
the  determination  no*  to  regulate 
hexachlorobutadiene  with  a  NPDWR  at 
this  time,  because  it  would  not  present 
a  meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  PWSs. 
Hexachlorobutadiene  occurs  in  PWSs, 
but  not  at  a  frequency  or  level  of  public 
health  concern. 

A  complete  review  of  EPA's  analysis 
of  the  health  effects,  occurrence,  and 
exposure  for  hexachlorobutadiene  were 
presented  in  the  June  2002  notice 
(USEPA  2002a)  and  in  the  regulatory 
determination  (USEPA  2001b)  and 
health  effects  (USEPA  2003b)  support 
documents  for  hexachlorobutadiene. 

D.  Manganese 

Description:  Manganese  (CASRN  ~ 
7439-96-5)  is  a  naturally  occurring 
element  found  at  low  levels  in  soil, 
water,  and  food.  It  is  an  essential  trace 
element  for  humans  and  all  animal 
species.  It  constitutes  approximately  0.1 
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E.  Metribuzin 

Description :  Metribuzin  (CASRN 
21087-64-9)  s  a  pesticide  that  does  not 
volatilize  reac  ily,  yet  is  relatively 
soluble  in  wa  er.  It  is  relatively 
persistent  in  I  he  environment  and 
degrades  priniarily  through  exposure  to 
sunlight.  Metiibuzin  is  used  as  an 
herbicide  on  Soybeans,  potatoes,  alfalfa, 
sugar  cane,  lentils,  asparagus,  tomatoes, 
carrots,  peas,  barley,  wheat,  range 
grasses,  and  uhristmas  trees.  Metribuzin 
has  limited  nan-agricultural  utility. 
Metribuzin  is  pot  classifiable  as  a 
human  carcinogen,  but  there  may  be 
effects  on  the  liver  and  body  weight 
from  chronic  exposure  to  high  doses. 

Agency  Finqings:  After  reviewing  the 
best  available  [public  health  and 
occurrence  information,  EPA  has  made 
the  determination  not  to  regulate 
metribuzin  with  a  NPDWR  at  this  time, 
because  it  would  not  present  a 
meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  PWSs. 


Metribuzin  is  not  known  to  occur  in 
PWSs  at  levels  of  pubhc  health  concern. 
National  monitoring  data  indicate  that 
metribuzin  is  infrequently  detected  in 
public  water  supplies. 

A  complete  review  of  EPA's  analysis 
of  the  health  effects,  occurrence,  and 
exposure  for  metribuzin  were  presented 
in  the  June  2002  notice  (USEPA  2002a) 
and  in  the  regulatory  determination 
(USEPA  2001d)  and  Jiealth  effects 
(USEPA  2003d)  support  documents  for 
metribuzin. 

F.  Naphthalene 

Description:  Naphthalene  (CASRN 
91-20-3)  is  a  VOC  that  is  naturally 
present  in  fossil  fuels,  such  as 
petroleum  and  coal,  and  is  formed  when 
wood  or  tobacco  are  burned. 
Naphthalene  is  produced  in  commercial 
quantities  from  either  coal  tar  or 
petroleum.  Most  naphthalene  use  (60%) 
is  as  an  intermediary  in  the  production 
of  phthalate  plasticizers,  resins, 
phthaleins,  dyes,  pharmaceuticals,  and 
insect  repellents.  Crystalline 
naphthalene  is  used  as  a  moth  repellent 
and  as  a  solid  block  deodorizer  for 
diaper  pails  and  toilets. 

Tne  major  source  of  human  exposure 
to  naphthalene  is  through  the  use  of 
moth-balls  containing  naphthalene.  This 
exposure  can  be  from  breathing  the 
vapors  or  handling  the  mothballs. 
People  also  may  be  exposed  by 
breathing  tobacco  smoke  and  air  near 
industries  that  use  or  produce 
naphthalene.  Usually  naphthalene  is  not 
found  in  water  because  it  evaporates  or 
biodegrades  quickly.  When  it  is  found 
in  water,  it  is  usually  at  levels  lower 
than  0.01  mg/L  (ATSDR  1995). 

Agency  Findings:  After  reviewing  the 
best  available  public  health  and 
occurrence  information,  EPA  has  made 
the  determination  not  to  regulate 
naphthalene  with  a  NPDWR  at  this  time, 
because  it  would  not  present  a 
meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  PWSs. 
Naphthalene  is  not  known  to  occur  in 
PWSs  at  levels  of  public  health  concern. 
National  monitoring  data  indicate  that 
naphthalene  is  infrequently  detected  in 
public  water  supplies. 

A  complete  review  of  EPA's  analysis 
of  the  health  effects,  occurrence,  and 
exposure  for  naphthalene  were 
presented  in  the  June  2002  notice 
(USEPA  2002a)  and  in  the  regulatory 
determination  (USEPA  2001e)  and 
health  effects  (USEPA  2003e)  support 
documents  for  naphthalene. 

G.  Sodium 

Description:  Sodium  (CASRN  7440- 
23-5)  is  the  sixth  most  abundant 
element  on  earth  and  is  widely 


distributed  in  soils,  plants,  water,  and 
foods.  Ground  water  typically  contains 
higher  concentrations  of  minerals 
including  sodium  salts  than  do  surface 
waters.  In  addition  to  naturally 
occurring  sources  of  sodium,  sodium 
compounds  are  used  in  deicing  roads,  as 
water  treatment  chemicals,  and  in 
domestic  yvater  softeners.  Sewage 
effluents  can  also  contribute  significant 
quantities  of  sodium  to  water. 

Sodium  is  an  essential  trace  element, 
and  adequate  levels  of  sodium  are 
required  fof  good  health.  Food  is  the 
main  source  of  daily  human  exposure  to 
sodium,  primarily  in  the  form  of  sodium 
chloride  (table  salt).  Most  of  the  sodium 
in  our  diet  is  added  during  food 
processing  and  preparation. 

Agency  Findings:  After  reviewing  the 
best  available  public  health  and 
occurrence  information,  EPA  has  made 
the  determination  not  to  regulate 
sodium  with  a  NPDWR  at  this  time, 
because  it  would  not  present  a 
meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  PWSs. 
The  contribution  of  drinking  water  to 
daily  sodium  intake  is  very  small  when 
compared  to  the  total  dietary  intake. 
Short-term  excursions  beyond  the 
benchmark  values  pose  no  adverse 
health  risk  for  most  individuals, 
including  the  majority  of  persons  with 
hypertension.  Sodium  in  drinking  water 
is  a  very  small  contributor  to  daily 
dietary  intake  and  the  levels  at  which 
sodium  intake  can  contribute  to 
increasing  the  blood  pressure  of 
individuals  with  normal  blood 
pressures  are  not  clearly  established. 
The  Agency  currently  does,  however, 
require  monitoring  for  sodium  at  the 
entry  point  to  the  distribution  system 
and  that  results  be  reported  annually  to 
public  health  officials  for  surface  water 
systems,  and  every  three  years  for 
ground  water  systems  (as  defined  in  40 
CFR  141.41).  The  water  supplier  must 
report  sodium  test  results  to  local  and 
State  public  health  officials,  unless  this 
responsibility  is  assumed  by  the  State. 
This  requirement  is  intended  to  provide 
the  public  health  community  with 
information  on  sodium  levels  in 
drinking  water  to  be  used  in  counseling 
patients  and  is  the  most  direct  route  for 
gaining  the  attention  of  the  affected 
population. 

A  complete  review  of  EPA's  analysis 
of  the  health  effects,  occurrence,  and 
exposure  for  sodium  were  presented  in 
the  June  2002  notice  (USEPA  2002a)  as 
well  as  in  the  regulatory  determination 
(USEPA  2001  f)  support  document  for 
sodium.  EPA  is  issuing  a  final  Drinking 
Water  Advisory  for  sodium  concurrent 
with  today's  action  (USEPA  2003f).  The 
sodium  advisory  provides  guidance  to 
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communities  that  might  be  exposed  to 
elevated  concentrations  of  sodium 
chloride  or  other  sodium  salts  in  their 
drinking  water.  This  sodium  advisory 
also  provides  appropriate  cautions  for 
individuals  on  low-sodium  or  sodium- 
restricted  diets. 

H.  Sulfate 

Description:  Sulfate  (SO4    %  CASRN 
14808-79-8)  exists  in  a  variety  of 
inorganic  salts.  Sulfate  salts  such  as 
sodium,  potassium,  and  magnesium  are 
very  water  soluble  and  are  often  found 
in  natural  waters.  Sulfate  salts  of  metals 
such  as  barium,  iron,  or  lead  have  very 
low  water  solubility.  Sulfate  is  found  in 
soil,  sediments,  and  rocks  and  occurs  in 
the  environment  as  a  result  of  both 
natural  processes  and  human  activities. 
Sulfate  compounds  are  used  for  a 
variety  of  commercial  and  industrial 
purposes. 

Sulfate  may  enter  surface  or  ground 
water  as  a  result  of  discharge  or  disposal 
of  sulfate-containing  wastes.  In 
addition,  sulfur  oxides  produced  during 
the  combustion  of  fossil  fuels  are 
transformed  to  sulfuric  acid  in  the 
atmosphere.  Through  precipitation  (acid 
rain),  sulfuric  acid  can  enter  surface 
waters,  lowering  the  pH  and  raising 
sulfate  levels. 

Sulfate  is  present  in  the  diet.  A 
number  of  food  additives  are  sulfate 
salts  and  most  (such  as  copper  sulfate 
and  zinc  sulfate)  are  approved  for  use  as 
nutritional  supplements. 

Sulfate  may  have  adverse  health 
affects  on  persons,  primarily  through  its 
laxative  effect  following  high-level, 
acute  exposures.  The  adverse  health 
effect  from  ingesting  high  levels  of 
sulfate  is  increased  water  in  the  fecal 
matter  (diarrhea),  possibly  contributing 
to  dehydration.  Because  local 
populations  usually  acclimate  to  high 
sulfate  levels,  the  impact  is  primarily  on 
infants,  transient  populations  (e.g., 
business  travelers,  visitors,  and 
vacationers),  and  new  residents. 

Agency  Finding:  After  reviewing  the 
best  available  public  health  and 
occurrence  information,  EPA  has  made 
the  determination  not  to  regulate  sulfate 
with  a  NPDWR  at  this  time,  because  it 
would  not  present  a  meaningful 
opportunity  for  health  risk  reduction  for 
persons  served  by  PWSs.  Although 
sulfate  occurs  in  many  PWSs  nationally, 
the  weight  of  evidence  suggests  that  the 
adverse  health  effect  is  generally  mild, 
of  short  duration,  and  generally  occurs 
at  concentrations  considerably  greater 
than  500  mg/L,  except  in  very  limited 
circumstances  when  sulfate  co-occurs 
with  magnesium  and  high  total 
dissolved  solids,  which  exacerbate  its 
laxative  effects.  EPA  is  issuing  a  final 


Drinking  Water  Advisory  to  provide 
guidance  to  communities  that  may  be 
exposed  to  drinking  water  with  high 
sulfate  concentrations. 

A  complete  review  of  EPA's  analysis 
of  the  health  effects,  occurrence,  and 
exposure  for  sulfate  were  presented  in 
the  June  2002  notice  (USEPA  2002a)  as 
well  as  in  the  regulatory  determination 
(USEPA  2001g)  support  document  for 
sulfate.  EPA  will  issue  a  final  Drinking 
Water  Advisory  for  sulfate  concurrent 
with  today's  action  (USEPA  2003g).  The 
advisory  for  sulfate  provides  guidance 
to  communities  that  may  be  exposed  to 
drinking  water  contaminated  with  high 
sulfate  concentrations.  This  advisory 
contains  information  of  use  to  sensitive 
sub-populations,  such  as  infants  and 
travelers. 

VI.  How  Will  EPA  Address  the  Data 
Needs  of  the  Remaining  51  CCL 
Contaminants? 

The  Agency  continues  to  conduct 
research  and/or  to  collect  occurrence 
information  on  the  remaining  CCL 
contaminants.  EPA  has  been  conducting 
research  to  fill  identified  data  gaps.  The 
Agency  will  take  action  as  appropriate 
when  information  becomes  available 
and  will  not  necessarily  wait  until  the 
end  of  the  next  regulatory  determination 
cycle  before  making  other  regulatory 
determinations. 

To  support  decisions  on  CCL 
contaminants,  the  Agency  is  required  to 
evaluate  when  and  where  these 
contaminants  occur,  the  extent  of 
exposure,  and  their  risk  to  public 
health.  EPA  nrtist  also  determine  if 
regulating  the  contaminant  presents  a 
meaningful  opportiuiity  for  reducing 
public  health  risk.  Contaminants 
deemed  ready  for  regulatory 
determination,  which  include  those  that 
are  the  subject  of  today's  decisions,  are 
determined  to  have  sufficient  data  to 
support  a  decision  as  to  whether  or  not 
to  regulate  based  on  evaluation  of  both 
exposure  and  risk  to  public  health. 

■The  remaining  51  CCL  contaminants 
for  which  decisions  are  not  being  made 
today  do  not  have  sufficient  data  to 
support  regulatory  decisions.  The 
Agency  continues  to  conduct  research 
and/or  collect  occurrence  information 
on  these  remaining  contaminants.  The 
research  issues  are  broader  than  those 
that  EPA  can  address  alone.  It  is 
anticipated  that  other  entities  will  be 
involved  in  conducting  much  of  the 
needed  research  to  support  this  process. 
EPA  continues  to  identify  and  develop 
new  collaborations  to  conduct  research 
and  gather  the  additional  data  to 
characterize  occurrence  and  adverse 
health  effects  to  support  future 
regulatory  determinations  of  CCL 


contaminants.  EPA  is  also  engaged  with 
our  stakeholders  in  a  NEW  AC  work 
group  to  refine  the  CCL  listing  process 
to  address  emerging  contaminants  for 
future  efforts 

EPA  is  committed  to  providing  a 
means  for  our  stakeholders  to  track 
progress  of  research  on  remaining  CCL 
contaminants.  The  Agency  is  currently 
developing  a  web-based  system  that  will 
be  available  to  the  public  in  2003.  This 
website  will  serve  as  a  repository  of 
information  on  drinking  water  research 
projects  currently  funded  or  performed 
by  EPA. 

Vn.  References 

ATSDR,  1993.  Toxicological  Profile  for 

Aldrin/Dieldrin  (Update).  Atlanta. 

Georgia.  U.S.  Department  of  Health  and 

Human  Services,  Public  Health  Service. 

184  pp. 
ATSDR.  1995.  Toxicological  Profile  for 

Naphthalene  (Update).  Atlanta.  Georgia. 

U.S.  Department  of  Health  and  Human 

Services,  Public  Health  Service.  200  pp. 
ATSDR,  2000.  Toxicological  Profile  for 

Manganese  (Update).  Atlanta,  Georgia. 

U.S.  Department  of  Health  and  Human 

Services.  Public  Health  Service.  466  pp. 

and  Appendices. 
USEPA,  1997.  Announcement  of  the  Draft 

Drinking  Water  Contaminant  Candidate 

List;  Notice.  Federal  Register.  Vol.  62. 

No.  193,  p.  52193.  October  6,  1997. 
USEPA,  1998.  Announcement  of  the  Draft 

Drinking  Water  Contaminant  Candidate 

List;  Notice.  Federal  Register.  Vol.  63, 

No.  40,  p.  10273,  March  2,  1998. 
USEPA,  2000.  Methodology  for  Deriving 

Ambient  Water  Quality  Criteria  for  the 

Protection  of  Human  Health  (2000). 

EPA-822-B-00-004.  October  2000. 
USEPA,  2001a.  Regulatory  Determination 

Support  Document  for  Aldrin  and 

Dieldrin.  EPA  815  R-01-011. 
USEPA,  2001b.  Regulatory  Determination 

Support  Document  for 

Hexachlorobutadiene.  EPA  815  R-01- 

009. 
USEPA,  2001c.  Regulatory  Determination 

Support  Document  for  Manganese.  EPA 

815  R-01-013. 
USEPA,  200ld.  Regulatory  Determination 

Support  Document  for  Metribuzin.  EPA 

815  R-01-010. 
USEPA,  2001e.  Regulatory  Determination 

Support  Document  for  Naphthalene. 

EPA  815  R-01-008. 
USEPA,  2001  f.  Regulatory  Determination 

Support  Document  for  Sodium.  EPA  815 

R-01-014. 
USEPA.  2001g.  Regulatory  Determination 

Support  Document  for  Sulfate.  EPA  815 

R-01-015. 
USEPA.  2002a.  Announcement  of 

Preliminary  Regulatory  Determinations 

for  Priority  Contaminants  on  the 

Drinking  Water  Contaminant  Candidate 

List.  Federal  Register.  Vol.  67,  No.  106. 

p.  38222.  June  3.  2002. 
USEPA,  2002b.  Fact  Sheet:  Announcement  Of 

Preliminary  Regulatory  Determinations 

for  Priority  Contaminants  on  the 


42906 


Drinking 

List.  EPA 
USEPA,  2003J 

Documen 

822  R-03-  001 
USEPA,  20031 

Documen,  fc 

EPA  822 
USEPA,  2003c 

Documeni  fi 

03-003. 
USEPA,  2003c 


Voter  Contaminant  Candidate 
n5-F-02-003. 

Health  Effects  Support 
for  Aldrin  and  Dieldrin.  EPA 
001. 
.  Health  Effects  Support 

hr  Hexachlombutadiene. 
I  -03-002. 

Health  Effects  Support 

'or  Manganese.  EPA  822  R- 


Federal  Register /Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


Health  Effects  Support 


Document  for  Metribuzin.  EPA  822  R- 

03-004. 
USEPA,  2003e.  Health  Effects  Support 

Document  for  Naphthalene.  EPA  822  R- 

03-005. 
USEPA,  2003f.  Drinking  Water  Advisory: 

Consumer  Acceptability  Advice  and 

Health  Effects  Analysis  on  Sodium.  EPA 

822  R-03-006. 
USEPA,  2003g.  Drinking  Water  Advisory: 

Consumer  Acceptability  Advice  and 

Health  Effects  Analysis  on  Sulfate.  EPA 


822  R-03-007. 
USEPA,  2003h.  Health  Effects  Support 

Document  for  Acanthamoeba.  EPA  822 
R-03-012. 

Dated:  July  11,2003. 
Linda  J.  Fisher, 

Acting  Administrator. 

[PR  Doc.  03-18151  Filed  7-17-03;  8:45  am] 

BILLING  CODE  6560-50-P 


#/      -^ 


®      1=^ 


Friday, 

July  18,  2003 


Part  VI 

Environmental 
Protection  Agency 

National  Primary  Drinking  Water 
Regulations;  Announcement  of 
Completion  of  EPA's  Review  of  Existing 
Drinking  Water  Standards;  Notice 


42908 


Federal  Register / Vol.  68,  No.  138 /Friday,  July  18,  2003 /Notices 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

[FRL-7529-1] 

RIN  2040-AD6  ' 
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Regulations;  Announcement  of 
Completion  at  EPA's  Review  of 
Existing  Drinking  Water  Standards 

AGENCY:  Envifonmental  Protection 

Agency. 

ACTION:  Noticfc. 


SUMMARY:  Th(  Safe  Drinking  Water  Act 
(SDWA)  requires  the  United  States 
Environraenta  I  Protection  Agency  (EPA) 
to  conduct  a  p  eriodic  review  of  existing 
National  Primary  Drinking  Water 
Regulations  (ITPDWRs).  EPA  has 
completed  its  review  of  69  NPDWRs 
that  were  esta  )lished  prior  to  1997, 
including  68  c  hemical  NPDWRs  and  the 
Total  Colifom,  Rule  (TCR).  The 
intended  purp  ose  of  the  review  was  to 
identify  those  NPDWRs  for  which 
current  health  risk  assessments,  changes 
in  technology,  and/or  other  factors, 
provide  a  heal  th  or  technological  basis 
to  support  a  re  gulatory  revision  that  will 
maintain  or  improve  public  health 
protection. 

EPA  publisi  ed  its  protocol  for  the 
review  of  NPD  WRs  and  its  preliminary 
revise/not  revi  se  decisions  for  the  69 
NPDWRs  in  tl^  April  17,  2002,  edition 
of  the  Federal  Register  (67  PR  19030 
(USEPA,  2002;;))  in  order  to  seek 
comment  from  the  public.  Today's 
action  briefly  describes  the  major 
comments,  otler  new  information,  and 
EPA's  current  revise/not  revise 
decisions  for  t  le  69  NPDWRs. 
ADDRESSES:  Tl  e  official  public  docket 
for  this  action  is  located  at  EPA  West 
Building,  RooiiBl02.  1301  Constitution 
Avenue,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact:  Ken  Rotert,  (202)  564-5280, 
e-mail:  rotert.lienneth@epa.gov  for 
inquiries  regaitiing  the  TCR.  For  all 
other  technical  inquiries  contact:  Judy 
Lebowich,  (20::)  564^884,  e-mail: 
lebowich.judyi  iepa.gov,  or  Wynne 
Miller,  (202)  5ii4-4887,  e-mail: 
iniller.wynne@9pa.gov.  General 
information  mi  ly  also  be  obtained  from 
the  EPA  Safe  E  rinking  Water  Hotline. 
Callers  within  the  United  States  may 
reach  the  Hotline  at  (800)  426-4791. 
!  open  Monday  through 
ng  Federal  holidays, 
from  9  a.m.  to  1:30  p.m.  Eastern  Time. 
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N  )tice  Apply  to  My  Public 


I.  General  Information 

A.  Does  This  Notice  Apply  to  My  Public 
Water  System? 

This  action  itself  does  not  impose  any 
requirements  on  anyone.  Instead,  it 
notifies  interested  parties  of  the 
availability  of  EPA's  responses  to 
comments  received  on  EPA's  Six-Year 
Review  protocol  and  the  Agency's 
current  revise/not  revise  decisions  for 
69  NPDWRs. 


B.  How  Can  I  Get  Copies  of  Related 
Information? 

1.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OW-2002-0012.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Water  Docket  in  the  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  I.B.I.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Abbreviations  and  Acronyms  Used  in 
This  Action 

BAT — best  available  technology 
CBI — confidential  business  information 
CCL — contaminant  candidate  list 
CFR — Code  of  Federal  Regulations 
CMR — Chemical  Monitoring  Reform 
DACT — diaminochlorotriazine 
DEA — desethyl  atrazine 
DEHA— di(2-ethylhexyl)adipate 
DEHP— di(2-ethylhexyl)phthalate 
DIA — desisopropyl  atrazine 
EPA — United  States  Environmental 
Protection  Agency 
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EPA/DC— EPA  Docket  Center 

FQPA— Food  Quality  Protection  Act 

FR— Federal  Register 

IOC — inorganic  chemical 

IRED — interim  reregistration  eligibility 

decision 
IRIS — Integrated  Risk  Information 

System 
LCCA — Lead  Contamination  Control  Act 

of  1988 
LCR — Lead  and  Copper  Rule 
MCL — maximum  contaminant  level 
MCLG — maximum  contaminant  level 

goal 
MDL — method  detection  limit 
mg/kg/day — milligram(s)  per  kilogram 

of  body  weight  per  day 
mg/L — milligram(s)  per  liter 
MYP — multi-year  plan 
NAS — National  Academy  of  Sciences 
NCOD — National  Contaminant 

Occurrence  Database 
NDWAC— National  Drinking  Water 

Advisory  Council 
NPDWR — National  Primary  Drinking 

Water  Regulation 
NRC — National  Research  Council 
NTP — National  Toxicology  Program 
NTNCWS — non-transient  non- 
community  water  system 
Occurrence  Methodology  Document — 
Occurrence  Estimation  Methodology 
and  Occurrence  Findings  Report  for 
the  Six- Year  Review  of  Existing 
National  Primary  Drinking  Water 
Regulations 
Occurrence  Summary  Document — 
Occurrence  Summary  and  Use 
Support  Document  for  the  Six- Year 
Review  of  Existing  National  Primary 
Drinking  Water  Regulations 
OPP — Office  of  Pesticide  Programs 
OW— Office  of  Water 
PE — performance  evaluation 
PHS— Public  Health  Service 
PQL — practical  quantitation  level 
Protocol  Document — EPA  Protocol  for 
Review  of  Existing  National  Primary 
Drinking  Water  Regulations 
RED — reregistration  eligibility  decision 
RfD — reference  dose 
ROS — regression  on  ordered  statistics 
RSC — relative  source  contribution 
SAB — Science  Advisory  Board 
SAP — Science  Advisory  Panel 
SDWA— Safe  Drinking  Water  Act 
SOC — synthetic  organic  chemical 
TCR— Total  Coliform  Rule 
TMDLs — total  maximum  daily  loads 
Treatment  Feasibility  Document — Water 
Treatment  Technology  Feasibility 
Support  Document  for  Chemical 
Contaminants;  In  Support  of  EPA  Six- 
Year  Review  of  National  Primary 
Drinking  Water  Regulations 
TT — treatment  technique 
VOC — volatile  organic  chemical 
WQP — water  quality  parameter 
WS^water  supply 


n.  Background 

A.  What  Is  the  Statutory  Requirement 
for  the  Six-Year  Review? 

Under  the  Safe  Drinking  Water  Act 
(SDWA).  as  amended  in  1996,  EPA  must 
periodically  review  existing  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  and.  if  appropriate,  revise 
them.  Section  1412(b)(9)  of  SDWA 
states: 

The  Administrator  shall,  not  less  often 
than  every  6  years,  review  and  revise,  as 
appropriate,  each  national  primary  drinking 
water  regulation  promulgated  under  this  title. 
Any  revision  of  a  national  primary  drinking 
water  regulation  shall  be  promulgated  in 
accordance  with  this  section,  except  that 
each  revision  shall  maintain,  or  provide  for 
greater,  protection  of  the  health  of  persons. 

B.  What  Has  the  Agency  Done  To 
Address  the  Statutory  Requirement? 

The  Agency  developed  a  systematic 
process,  or  protocol,  for  the  review  of 
existing  NPDWRs  in  accordance  with 
the  SDWA  requirements  and  applied  the 
protocol  to  the  review  of  the  NPDWRs 
for  total  coliforms  and  68  inorganic  and 
organic  chemicals  published  prior  to  the 
SDWA  1996  Amendments  (i.e.,  pre-1997 
NPDWRs).  In  the  April  17,  2002, 
Federal  Register,  EPA  provided: 

•  A  description  of  the  review 
protocol; 

•  A  detailed  discussion  of  how  the 
protocol  was  applied  in  assessing  each 
of  the  69  pre-1997  NPDWRs; 

•  The  preliminary  results  of  each  of 
the  technical  reviews,  and  the 
preliminary  decision  for  each  NPDWR; 
and 

•  A  request  for  the  public  to  comment 
on  any  aspect  of  the  Agency's  protocol 
and  preliminary  decisions. 

Please  refer  to  the  April  17,  2002, 
Federal  Register  for  the  detailed 
discussion  of  EPA's  revise/not  revise 
decisions  for  each  of  the  69  NPDWRs. 
Today's  action  briefly  summarizes  the 
major  public  comments,  other  new 
information,  and  EPA's  current  revise/ 
not  revise  decisions  for  the  69  NPDWRs. 
Today's  action  only  discusses  in  detail 
those  decisions  or  rationales  that  were 
affected  by  public  comments  or  other 
new  information  that  has  become 
available  since  April  2002. 

In  June  2002,  EPA  consulted  with  the 
Science  Advison,'  Board  (SAB)  Drinking 
Water  Committee  and  requested  their 
review  and  comment  on  whether  the 
protocol  EPA  developed  based  on  the 
National  Drinking  Water  Advisory 
Council  (NDWAC)  recommendations 
was  consistently  applied  and 
appropriately  documented.  The  SAB 
provided  verbal  feedback  regarding  the 
transparency  and  clarity  of  EPA's 


decision  criteria  for  making  its  revise/ 
not  revise  decisions  under  the  current 
review.  EPA  has  revised  this  protocol 
docxunent  to  better  explain  how  the 
decision  criteria  were  applied  and  will 
also  take  the  SAB  comments  into 
consideration  when  planning  for  the 
next  review  cycle. 

m.  EPA's  Current  Revise/Not  Revise 
Decisions  for  the  69  Pre-1997  NPDWRs 

EPA  received  comments  from  44 
commenters  on  its  preliminary  revise/ 
not  revise  decisions  in  the  April  17, 
2002,  Federal  Register.  The  Agency 
responded  to  these  comments  in  the 
"Public  Comment  and  Response 
Smnmary  for  the  Six- Year  Review  of 
National  Primary  Drinking  Water 
Regulations"  (USEPA,  2003e),  which  is 
available  in  the  Water  Docket  in  the 
EPA  Docket  Center  and  at  the  EPA 
Dockets  Web  site  http://www.epa.gov/ 
epadocket/.  Other  technical  support 
documents  '  for  the  decisions  discussed 
in  todays  action  are  also  available  in 
the  Water  Docket  and  at  the  EPA 
Dockets  Web  site  http://www.epa.gov/ 
epadocket/  and  the  Safewater  Web  site 
http://www.epa.gov/safewater/. 

Based  on  the  Agency's  preliminary 
review,  as  well  as  the  public  comments 
received  and  other  new  information, 
EPA  believes  that  it  is  appropriate  to 
revise  the  Total  Coliform  Rule  (TCR). 
The  Agency  also  believes  that  it  is  not 
appropriate  to  revise  the  68  chemical 
NPDWRs  at  this  time.  However,  for  the 
reasons  discussed  in  sections  1V.B.7, 
fV.B.13,  and  IV.B.14  of  today's  action, 
the  Agency  has  modified  the  basis  of  its 
not  revise  findings  for  1,1- 
dichloroethylene,  lead,  and  lindane, 
respectively.  Table  IIl-l  reflects  the 
Agency's  current  revise/not  revise 
decisions  for  the  69  NPDWRs.  As 
indicated  in  Table  lll-l,  EPA's  decision 
not  to  revise  an  NPDWR  at  this  time  is 
based  on  one  of  the  following  reasons: 

•  Health  risk  assessment  is  in 
process:  As  of  December  31,  2002,  the 
Agency  is  currently  conducting,  or  has 
scheduled,  a  detailed  review  of  current 
health  effects  information.  Because  the 
results  of  the  assessment  are  not  yet 
available,  or  were  not  available  in  time 
for  consideration  under  the  1996-2002 
review  cycle,  the  Agency  does  not 
believe  it  is  appropriate  to  revise  the 
NPDWR  at  this  time.  In  these  cases,  EPA 
will  consider  the  results  of  the  updated 


'  These  include:  (1)  EPA's  overall  protocol  for  the 
review  of  NPDWRs  (USEPA,  2003c);  (2)  health 
effects  (USEPA.  2003f):  (3)  anal>1ical  methods 
feasibility  (USEPA,  2003a);  (4)  treatment  technology 
(USEPA,  20O3g);  (5)  consideration  of  other 
regulatory  revisions  (USEPA.  2003b);  (6)  occurrence 
and  exposure  (USEPA.  2003d;  USEPA,  2O02f);  (7) 
and  economic  considerations  (USEPA,  2002c). 
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health  risk  a^essment  during  the  2002- 
2008  review  ;ycle.  If  the  results  of  the 
health  risk  a^  sessment  indicate  a 
compelling  n  (ason  to  reconsider  the 
maximum  co[itaminant  level  goal 
(MCLG),  EPA  may  decide  to  accelerate 
the  review.sc  ledule  for  that 
contaminant' ;  NPDWR. 

NPDWR  -emains  appropriate  after 
data/informa  ion  review:  The  outcome 
of  the  review  indicates  that  the  current 
regulatory  ret  uirements  remain 
appropriate,  ind  therefore,  no  regulatory 
revisions  are  Afarranted.  Any  new 
information  ajvailable  to  the  Agency 
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either  supports  the  current  I'egulatory 
requirements  or  does  not  justify  a 
revision. 

•  New  information,  but  no  revision 
appropriate  at  this  time  because: 

— Low  priority:  In  EPA's  judgment,  agy 
resulting  revisions  to  the  NPDWR 
would  not  provide  a  meaningful 
opportunity  for  health  risk  reduction 
or  result  in  meaningful  cost-savings  to 
public  water  systems  and  their 
customers.  These  revisions  are  a  low 
priority  activity  for  the  Agency  and, 
thus,  are  not  appropriate  for  revision 


at  this  time  because  of  one  or  more  of 
the  following  considerations: 
competing  workload  priorities;  the 
administrative  costs  associated  with 
rulemaking;  and  the  burden  on  States 
and  the  regulated  community  to 
implement  any  regulatory  change  that 
resulted. 

— Information  gaps:  Although  results  of 
the  review  support  consideration  of  a 
possible  revision,  the  available  data 
are  insufficient  to  support  a  definitive 
regulatory  decision  at  this  time. 

BILLING  CODE  6560-50-P 
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Table  IIl-l:   Current  Revise/Not  Revise  Decisions  for  the  68  Chemical  XPDWRs  and  the  TCR 

.Acrvlamide 

Diquat 

, 

.Alachlor 

Endothall 

1 

1 

Antimony 

Ethylbenzene 

1 

1          ,    . 

Asbestos 

Ethylene  dibromide 

1 

1 

- 

Atrazine 

Glyphosate 

Risk  assessment  in  process  ': 

Benzo[a]pyrene 
Cadmium 

Methoxychlor 
Pentachlorophenol 

chemical  currently  undergoing 
an  EPA  health  risk  assessment; 

Carbofiiran 

Poly  chlorinated  biphenyls 

1 

includes  the  three  initiated  as  a 

Carbon  tetrachloride 

Simazine 

1 

result  of  this  review 
(34  NPDWR5) 

Copper 
Cyanide 

Styrene 
2,3,7,8-TCDD  (Dioxin) 

I 

1 

2,4-D  (2,4-Dichlorophen6xyacetic  acid) 

Tetrachloroethylene 

1 

1 

1,2-Dichlorobenzene 

Thallium 

I      * 

1 .4-Dichlorobenzene 

Toluene 

1 

1,2-Dichlorocthane 

1.1,1  -Trichloroetharc 

Di(2  -cthy  Ihexy  l)adipate 

Trichloroethyiene 

Not 
Appropriate 
for  Revision 

Di(2-ethylhexyl)phthalate 

Xylenes 

I 

Barium 
Dalapon 

Mercury 
Monochlorobenzene 

at  this  Time 

NPDWR  remains  appropriate 
after  data/information  review 

cis-l,2-DichloroethyIenc 
trans- 1,2-Dichloroethylene 
Dinoseb 

Nitrate 
Nitrite 
Selenium 

(16NPDWRS) 

Endrin 

Epichiorohydrin 

Hexachlorocyclopentadiene 

2,4,5-TP  (Silvex) 

1 ,2.4-Trichlorobenzene 

Vinyl  chloride 

Benzene 

Heptachlor  epoxide 

Beryllium 

Hexachlorcbenzene 

-New 

information, 

but  no 

Low  priority 
(14  NPDWRs) 

Chlordane 

1 ,2-Dibromo-3-chloropropane 

1 , 1  -Dichloroethylene 

Lindane 
Oxamyi 
Picloram 

revision 

appropriate 

because: 

1 ,2-Dichloropropane 
rleptachlor 

Toxaphcne 
1,1.2-TrichIoroethane 

Infomiation 

Chromium 

Fluoride                                              1 

gaps 

Dichloromethane 

Lead 

(4NfUWKS) 

Candidate 
for  Revision 

Based  on  review  of  "other 

, 

regulatory  revisions" 
(1  NPDWR) 

rotal  Conform  Rule  (TCR) 

'As  of  December  31,  2002,  the  Agency  is  currently  conducting,  or  has  scheduled,  a  detailed 

review  of  current  health  effects 

information. 

12 
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IV.  Suminar  of  Major  Comments  and 
New  Informj  tion  and  the  Agency's 
Response       : 

This  section  sununarizes  the  major 
public  comnients,  including  the 
Agency's  response,  and  other  new 
information,  md  explains  any 
modification: ;  to  EPA's  preliminary 
revise/not  rei  ise  decisions.  For  a  more 
detailed  sum  nary  of  the  comments  and 
the  Agency's  response,  please  refer  to 
the  documen ;:  "Public  Comment  and 
Response  Summary  for  the  Six- Year 
Review  of  Na  tional  Primary  Drinking 
Water  Regulation"  (USEPA,  2003e). 


A.  What  Did 
the  Reasonat  leness 
Appropriater  ess 
Review  Appn  mch 


'Jommenters  Say  Regarding 
and 
of  EPA's  Six-Year 

7 


1.  Overall  Ap  Droach  and  Decision 
Criteria 


a.  Adequacfy 
Commenters 
had  identifiec 
elements  of  tli 


!er 


commenters 
could  have  dd 
[e.g.,  implem( (ntation) 
commenters  « 
the  Agency's 
weaknesses 
appropriately 
identify  any 
revision  at  th 
EPA  Resp 
that  its  basic 
decision  ratio^iale 
appropriate 
application  o 
identify  any 
revision  at 


cr 


this 


to  reject  or 
review  did 
health  risk 


asses:  ments 
ne:  :t 
th  jse  i 


contammants 
gaps/research 
contaminants 
are  underway 
the  chemical 
today's  action , 
of  these 
within  the 
completed, 
support  further 
in  different 
as  part  of  the 
process. 

b.  Criteria  f 
MCL  Revision 
Definition  of 
"Negligible." 
agreed,  others 
Agency's 
changes  in 
available 
whenever  a 


of  the  Review. 
nerally  agreed  that  EPA 
the  appropriate  key 
e  review.  However,  some 
^ated  that  the  Agency 
ne  more  in  some  areas 

and  a  few 
xpressed  the  opinion  that 
■eview  process  contains 
was  not  applied 
because  it  did  not 
chemical  NPDWRs  for 

time, 
oiise;  The  Agency  believes 
I  eview  protocol  and 

are  reasonable  and 
^ven  though  EPA's 

the  protocol  did  not 
chemical  NPDWRs  for 
time,  that  is  not  a  reason 
modify  the  protocol.  The 
rei  ult  in  the  initiation  of 
asi  essments  for  three 

and  efforts  to  address  data 
needs  for  several  other 
Health  risk  assessments 
for  approximately  half  of 
I  :ontaminants  addressed  in 
The  Agency  expects  most 

to  be  completed 
few  years.  When 

assessments  will 
analysis  that  may  result 
rel'ise/not  revise  decisions 
I  )ngoing  Six- Year  Review 


i>r  J 


Deciding  that  an  MCLG/ 
is  Appropriate  and 
Significant  '  and 
Vhile  some  commenters 
disagreed  with  the 
cons  ideration  of  estimated 

oc(  lurrence  levels  and 
ecor  omic  information 

h(  alth  or  technological  basis 
exists  to  revisi  a  standard.  For  example. 


some  conmienters  felt  that  EPA  should 
revise  the  MCLG  and,  as  appropriate, 
the  maximum  contaminant  level  (MCL), 
whenever  a  health  basis  exists, 
regardless  of  other  considerations.  A 
few  commenters  criticized  the  Agency 
for  not  defining  what  it  considers 
"significant"  and  "negligible"  gains  in 
public  health  protection  and/or  cost- 
savings  in  terms  of  regulatory  revision. 
EPA  Response:  Section  1412(b)(9)  of 
SDWA,  as  amended  in  1996,  provides 
the  Administrator  with  broad  discretion 
to  determine  when  a  revision  to  an 
NPDWR  is  appropriate.  As  a  part  of  this 
determination,  the  Agency  believes  it  is 
reasonable  to  consider  whether  a 
potential  revision  is  likely  to  provide  a 
meaningful  opportunity  for  health  risk 
reduction.  This  criterion  is  consistent 
with  the  statutory  provisions  governing 
the  regulatory  determination  process 
under  section  1412(b)(1)(A)  for 
contaminants  not  currently  regulated. 
EPA  also  believes  it  is  reasonable  to 
consider  the  extent  of  potential  cost- 
savings  for  public  water  systems  and 
their  customers  when  determining 
whether  revisions  that  potentially 
would  result  in  a  relaxed  standard  (i.e., 
where  a  heal t^f  basis  exists  for  a  less 
stringent  standard)  or  streamlined 
implementation  are  appropriate.  These 
considerations  allow  the  Administrator 
to  better  prioritize  efforts  that  are  most 
likely  to  result  in  a  meaningful 
opportunity  for  health  risk  reduction  or 
cost-savings  to  public  water  systems  and 
their  customers.  Revisions  that  do  not 
satisfy  at  least  one  of  these  criteria  are 
a  low  priority  activity  for  the  Agency, 
and  thus  are  not  appropriate  at  this  time 
because  of  one  or  more  of  the  following 
considerations: 

•  Competing  workload  priorities; 

•  The  administrative  costs  associated 
with  rulemaking;  and 

•  The  burden  on  States  and  the 
regulated  community  to  implement  any 
regulatory  change  that  resulted. 

EPA  believes  that  the  determination 
of  whether  the  impact  of  a  potential 
revision  is  "significant"  or  "negligible" 
is  a  matter  of  judgment  that  depends  on 
a  number  of  variables,  not  all  of  which 
are  amenable  to  precise  definition. 
However,  EPA  recognizes  that  the  use  of 
"negligible/significant"  terminology 
may  imply  more  precision  and 
quantitation  in  the  determination  than 
is  possible.  The  Agency  also 
understands  that  the  use  of  the  term 
"negligible"  may  imply  to  some  that  the 
Agency  is  belittling  small  gains  in 
health  risk  reduction.  This  is  not  the 
Agency's  intent.  Accordingly,  in  today's 
action,  the  Agency  has  explained  its 
rationale  more  clearly  in  terms  of  the 
criteria  noted  in  the  previous  paragraph. 


c.  Authority  to  Relax  an  Existing 
Standard  and  Deregulation  of  Low/Non- 
Occurring  Contaminants.  Some 
commenters  argued  that  the  Agency 
should  never  consider  relaxing  a 
standard  because  doing  so,  by ' 
definition,  would  lessen  the  level  of 
public  health  protection.  Other 
commenters  encouraged  the  Agency  to 
actively  consider  deregulating 
contaminants  that  have  low  occurrence 
or  do  not  appear  to  be  occurring  in 
finished  water  or,  at  a  minimum,  to 
further  reduce  the  fi^equency  of 
monitoring  for  these  contaminants. 

EPA  Response:  EPA  disagrees  with 
those  commenters  who  oppose  relaxing 
a  standard  for  any  reason.  The 
legislative  history  of  the  SDWA 
Amendments  of  1996  makes  clear  that 
Congress  envisioned  the  possibility  that 
a  relaxed  standard  might  be  appropriate 
under  circumstances  that  would  not 
result  in  a  lessening  of  the  level  of 
public  health  protection.  In  its 
discussion  of  potential  revisions  to  an 
existing  drinking  water  standard.  Senate 
Report  Number  104-169  (available 
electronically  at  http://thomas.loc.gov/) 
states: 

Amendments  made  by  the  bill  require  that 
any  future  standard  issued  for  a  contaminant 
already  regulated  must  maintain  or  provide 
for  greater  protection  of  the  health  of  persons. 
Generally,  this  will  preclude  the 
promulgation  of  a  revised  standard  for  a 
contaminant  that  is  less  stringent  than  the 
standard  already  in  place.  However,  there  are 
circumstances  under  which  a  standard  may 
be  relaxed.  The  maximum  contaminant  level 
goal  for  a  contaminant  is  set  at  a  level  at 
which  there  is  no  adverse  effect  on  the  health 
of  persons  with  an  adequate  margin  of  safety. 
New  scientific  information  may  cause  the 
MCLG  to  be  revised  and  in  some  cases  these 
revisions  may  be  to  less  stringent  levels.  This 
may  lead  to  a  revision  of  the  maximum 
contaminant  level  since  it  need  be  no  more 
stringent  than  the  MCLG.  New  information 
may  also  allow  for  a  smaller  margin  of  safety 
because  it  narrows  the  range  of  uncertainty 
for  estimates  of  health  risks.  Finally,  some 
substances  which  have  been  regulated  as 
carcinogens  for  ingestion  in  drinlcing  water 
may  be  reclassified  (as  asbestos  has  been  in 
the  most  recent  revision)  or  assigned  a 
threshold  for  the  effect  based  on  new 
scientific  information.  In  each  of  these  cases, 
EPA  may  issue  a  revised  standard  for  a 
contaminant  that  is  less  stringent  than  the 
one  it  replaces. 

(S,  Rep.104-169,  104th  Cong..  1st  Sess. 
(1995)  at  38) 

However,  because  section  1412(b)(9) 
of  SDWA  requires  that  any  revision  to 
an  existing  NPDWR  maintain  or 
improve  the  level  of  public  health 
protection,  EPA  believes  that  a  clear, 
technically-based  demonstration 
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regarding  the  absence  of  potential  risk  is 
necessary  to  deregulate  a  contaminant. 
EPA  does  not  believe  it  is  appropriate  to 
deregulate  any  currently  regulated 
contaminant  at  this  time  because  the 
Agency  is  not  able  to  make  a 
determination,  pursuant  to  section 
1412(b)(9)  of  SDWA,  that  there  would 
be  no  lessening  of  public  health 
protection  if  the  contaminant  were 
deregulated.  The  Agency  disagrees  that 
evaluation  of  finished  water  data  is 
sufficient  to  consider  deregulation  of 
low  or  non-occurring  contaminants.  The 
apparent  low  or  non-occurrence  of  these 
contaminants  in  finished  water  may  be 
the  result  of  effective  treatment 
processes  in  place  rather  than  the  lack 
of  occurrence  in  soiuce  water. 

EPA  believes  that  the  existing  waiver 
provisions  in  the  SDWA  regulations 
give  States  sufficient  flexibility  to 
reduce  or  potentially  eliminate 
monitoring  of  a  chemical  contaminant, 
where  appropriate.  States  that  have 
primacy  for  the  drinking  water 
regulations  are  responsible  for  their 
waiver  programs  and  can  grant  waivers 
if  a  particular  pesticide  or  herbicide  has 
not  been  previously  used, 
manufactured,  stored,  transported,  or 
disposed  in  the  area,  a  system's  source 
water  is  not  susceptible  to 
contamination  from  the  chemical,  or  the 
State  has  determined  the  system  is  not 
vulnerable.  The  State  can  grant  waivers 
for  individual  contaminants,  a  group  of 
contaminants,  or  issue  an  area-wide 
waiver  (see  40  CFR  141.23  (b)  and  (c). 
and  141.24  (f)  and  (h)).  In  addition, 
States  can  adopt  alternative  monitoring 
strategies  as  long  as  the  approach  is  as 
stringent  as  the  Federal  requirements 
(USEPA,  1997b). 

2.  Health  Effects  Technical  Review 

a.  Contaminants  Undergoing  Health 
Risk  Assessments.  A  few  commenters 
raised  issues  with  respect  to  the  36 
chemical  contaminants  for  which  health 
risk  assessments  were  underway  when 
EPA  published  its  preliminary  revise/ 
not  revise  decisions  in  the  April  17, 
2002,  Federal  Register.  In  particular, 
these  commenters  wanted  to  know  the 
process  that  EPA  plans  to  follow  to 
review  each  NPDWR  once  the  risk 
assessment  is  completed,  including 
when  that  review  would  occur  and 
when  an  accelerated  review  would  be 
appropriate. 

EPA  Response:  Between  April  and 
August  2002,  the  Agency  completed 
health  risk  assessments  for  2  of  the  36 
contaminants:  1,1-dichloroethylene  and 
lindane.  The  results  of  those 
assessments  and  the  impact  on  the 
Agency's  revise/not  revise  decisions  are 
discussed  in  sections  IV.B.7  and 


IV.B.14,  respectively,  of  today's  action. 
NPDWRs  for  the  remaining 
contaminamts  for  which  health  risk 
assessments  are  in  process  will  be 
reviewed  as  a  part  of  the  2002-2008 
review  cycle.  However,  if  in  the 
Agency's  judgment,  a  compelling  reason 
exists  to  revisit  the  "not  revise" 
decision  sooner,  EPA  may  accelerate  the 
I'eview  cycle  for  that  NPDWR.  In 
reviewing  these  regulations,  EPA 
expects  to  apply  an  approach  consistent 
with  the  protocol  used  for  the  ciurent 
review.  That  is,  the  Agency  will 
consider  the  same  key  elements  and 
apply  the  same  basic  decision  tree  for 
making  a  revise/not  revise  decision.  The 
key  elements  of  the  review  include 
health  effects  technical  review, 
technology  review,  other  regulatory 
revisions  review,  and,  if  appropriate, 
occurrence/exposure  analyses  and 
consideration  of  available  economic 
information  (see  67  FR  19030  at  19038, 
April  17,  2002  (USEPA,  2002b)). 

b.  Other  Issues  Related  to  the  Health 
Effects  Technical  Review.  One 
commenter  stated  that  the  Agency  risk 
assessments  underestimate  risk  because 
absorption  of  chemicals  througn  the 
skin,  lung,  and  nose  is  not  "adequately" 
taken  into  account.  Another  conunenter 
encouraged  the  Agency  to  evaluate  the 
literature  for  potential  reproductive  and 
developmental  effects  for  chemicals 
with  zero  MCLGs  since  risk 
management  strategies,  such  as 
monitoring  frequency  or  treatment 
requirements,  may  be  affected  by  such 
information. 

EPA  Response:  EPA  disagrees  that  the 
Agency  underestimates  risk  when 
deriving  MCLGs.  The  Agency  takes 
multiple  routes  of  exposure  into  account 
by  including  a  relative  source 
contribution  (RSC)  in  its  calculation  of 
an  MCLG  value.  The  RSC  compears 
exposure  from  air,  food,  and  drinking 
water  and  uses  the  data  in  allocating  a 
portion  of  the  total  exposure  to  drinking 
water.  When  exposure  data  for  the 
chemical  are  not  available,  EPA  assumes 
that  the  RSC  from  drinking  water  is  20 
percent  of  the  total  exposure.  This 
allows  80  percent  of  the  total  exposure 
to  come  ft'om  soiu'ces  other  than 
drinking. water,  such  as  exposure  from 
food,  inhalation,  or  dermal  contact. 

EPA  recognizes  the  possibility  that 
some  chemicals  with  zero  MCLGs  may 
also  be  of  reproductive  and/or 
developmental  concern.  EPA  is 
investigating  these  endpoints  and  their 
potential  impact  on  monitoring 
frequency  or  treatment  requirements. 
However,  the  Agency  does  not  believe 
the  analysis  can  be  completed  during 
the  cxirrent  review  cycle  without 
significantly  delaying  the  current  revise/ 


not  revise  decisions.  To  the  extent 
possible,  EPA  will  consider  the  results 
of  this  analysis  and  any  additional 
information  during  subsequent  Six- Year 
Reviews. 

3.  Analytical  Methods  Feasibility 
Technical  Review 

Commenters  generally  supported  the 
Agency's  approach  of  using 
Performance  Evaluation  (PE)  Water 
Supply  (WS)  data  and  the  10  times 
method  detection  limit  (MDL) 
multiplier  to  evaluate  possible  changes 
in  analytical  feasibility  for  several  of  the 
contaminants  under  this  Six- Year 
Review.  A  few  commenters  agreed  that 
the  WS  data  are  a  valuable  source  of 
information  for  evaluating 
interlaborator>'  performance  and  for 
developing  practical  quantitation  levels 
(PQLs).  However,  the  same  commenters 
questioned  whether  the  approach  of 
using  PE  WS  data  will  be  possible  for 
future  reviews  since  the  Agency's 
laboratory  certification  program  that 
once  collected  this  information  has  been 
externalized  to  private  providers.  These 
commenters  questioned  whether  the 
externalized  or  privatized  data  would  be 
sufficient  for  the  determination  and/ or 
re-evaluation  of  PQLs.  In  addition,  at 
least  one  commenter  suggested  that  it 
may  be  appropriate  (in  the  next  Six-Year 
Review)  to  re-evaluate  the  policy  of 
basing  the  PQL  on  only  EPA  Regional 
and  State  laboratory  results,  and 
recommended  that  the  Agency  include 
commercial  and  large  utility  laboratory 
results.  According  to  the  commenter, 
these  laboratories  (commercial  and  large 
utility)  have  demonstrated  "significant 
innovation  in  method  development  and 
improved  quantitation." 

EPA  Response:  EPA  agrees  that  the 
WS  studies  have  been  a  valuable  source 
of  information  for  determining  PQLs.  At 
this  time,  the  Agency  has  not 
determined  whether  the  privatized  data 
will  be  sufficient  for  the  purposes 
mentioned  by  the  commenter.  In 
addition,  the  Agency  has  not  yet 
determined  how  best  to  gather  data  to 
determine  and/or  reassess  PQLs  for 
future  reviews.  The  Agency  is  in  the 
process  of  evaluating  acceptable 
options.  The  policy  for  determining  the 
most  appropriate  methodology  for 
calculating  PQLs  for  drinking  water 
contaminants  is  outside  the  scope  of  the 
Six- Year  Review. 

4.  Review  of  Treatment  Technologies 
and  Related  Issues 

Commenters  suggested  that,  while 
EPA's  review  of  existing  NPDWRs  was 
generally  consistent  with  the  NDWAC 
recommendations  to  EPA  (NDWAC, 
2000),  the  Agency's  review  of  treatment 
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technologies  which  support  the 
regulations  s  lould  be  expanded. 
Specifically,  :ommenters  recommended 
that  EPA  reviJBW  all  treatment  technique 
(TT)  requireiients  and  allow  for 
changing  or  expanding  these  TT 
requirements  where  new  information 
warrants  such  a  change. 

EPA  Respo  ise:  EPA  continues  to 
believe  its  ap  )roach  to  reviewing  TT 
requirements  is  appropriate.  The  "EPA 
Protocol  for  t  le  Review  of  Existing 
NPDWRs"  (Pi  otocol  Document) 
discusses  whim  it  is  appropriate  for  the 
Agency  to  coi  isider  revisions  to  TT-type 
regulations  (s  ie  sections  D.C  and  III.B  of 
the  Protocol  c  ocuments)  (USEPA, 
2002d;  USER  i.  2003c).  The  Agency 
discussed  the  review  of  the  four 
chemical  trea  ment  technique  NPDWRs 
[i.e.,  acrylami  ie,  copper, 
epichlorohyd  in,  and  lead)  in  both  the 
draft  and  fina  "Water  Treatment 
Technology  Fjasibility  Support 
Document  for  Chemical  Contaminants; 
In  Support  of  iPA  Six- Year  Review  of 
National  Prim  ary  Drinking  Water 
Regulations"  Treatment  Feasibility 
Documents)  (1 JSEPA,  2002b;  USEPA, 
2003g).  The  Agency  has  no  specific 
information  tl  at  provides  a  basis  for 
revisions  to  TT  requirements  at  this 
time.  Howeve  ■,  EPA  believes  that 
research  data  n  a  number  of  treatment- 
related  areas  i  lay  be  useful  in  future 
reviews  of  NP  DWRs.  The  Agency  is 
committed  to  vorking  with  stakeholders 
to  identify  an<  prioritize  treatment- 
related  resear<  h  needs,  and  to  work  with 
EPA's  research  i  partners  to  address  the 
highest  prioril  y  needs. 
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EPA's  judgment,  met  the  stated  criteria 
for  reasons  documented  in  EPA's  final 
document,  "Consideration  of  Other 
Regulatory  Revisions  for  Chemical 
Contaminants  in  Support  of  the  Six- 
Year  Review  of  National  Primary 
Drinking  Water  Regulations"  (USEPA, 
2003b). 

6.  Review  of  Occurrence  and  Exposure 

a.  Occurrence  Database  Concerns.  A 
few  commenters  asked  for  information 
regarding  next  steps  for  the  National 
Contaminant  Occurrence  Database 
(NCOD).  Another  conunenter  pointed 
out  that  States  have  been  willing  to 
assist  EPA  by  providing  occurrence  data 
beyond  what  is  required  of  them. 
However,  the  commenter  raised 
concerns  that  he/she  felt  EPA  needs  to 
address  to  facilitate  further  data  sharing. 

Some  commenters  expressed  concern 
about  the  completeness  and 
representativeness  of  the  1&-State  data 
set  used  for  the  Six- Year  Review.  One 
commenter  suggested  that  the  Agency 
should  have  issued  an  Information 
Collection  Request  to  obtain  more 
complete  data  for  the  Six- Year  Review 
analysis. 

EPA  Response:  The  Agency  is 
updating  the  NCOD  to  provide  sample 
data  that  have  been  quality  checked  and 
used  in  various  EPA  analyses.  This 
update  to  NCOD  includes  unregulated 
occurrence  data  collected  prior  to  1999 
as  well  as  the  latest  Unregulated 
Contaminant  Monitoring  Rule  data  (64 
FR  50556,  September  17,  1999  (USEPA, 
1999b))  reported  by  laboratories  for 
public  water  systems  required  to  report 
results.  It  also  includes  the  data  used  for 
the  Six- Year  Review  of  regulated 
contaminants.  EPA  appreciates  that 
some  States  are  willing  to  share  their 
full  compliance  monitoring  records  with 
the  Agency,  even  though  it  is  not 
required.  The  Agency  and  the  States  are 
continuing  to  work  together  to  establish 
a  protocol  for  data  sharing,  including 
safeguards  to  prevent  misuse  and 
misinterpretation  of  data. 

The  16-State  cross-section  data  set 
compiled  for  occurrence  analyses  for  the 
Six-Year  Review  is  the  largest 
compliance  monitoring  data  set  for 
drinking  water  assembled  by  EPA  to 
date.  The  design  and  construction  of  the 
16-State  cross-section  data  set  was  based 
on  the  fact  that  contaminant  occurrence 
varies  spatially  (geographically)  due  to 
differing  patterns  of  population,  land 
use,  chemical  use,  geology,  hydrology, 
and  climate.  The  detailed  description  of 
the  "pollution-potential"  and 
geographic  diversity  considerations,  and 
the  derived  balanced  cross-section  of 
States  (that  was  developed  to  be 
collectively  indicative  of  national 


occurrence)  is  included  in  the 
"Occurrence  Estimation  Methodology 
and  Occurrence  Findings  Report  for  the 
Six- Year  Review  of  Existing  National 
Primary  Drinking  Water  Regulations" 
(Occurrence  Methodology  Document) 
(USEPA,  2003d).  EPA  selected  its  16- 
State  cross-section  to  be  as 
representative  as  possible  of  national 
contaminant  occurrence.  In  EPA's 
judgment,  these  States  provide  a 
reasonable  cross-section  of  agricultural 
and  industrial  pollution  potential,  as 
described  in  the  Occurrence 
Methodology  Document,  and  also 
provide  geographic  coverage  of  the 
United  States.  Therefore,  EPA  believes 
that  the  data  assembled  from  these 
States  is  the  most  representative  data 
currently  available  of  national 
contaminant  occurrence. 

The  Agency  did  receive  occurrence 
data  from  States  other  than  those  in  its 
16-State  cross-section.  However,  many 
State  data  sets  contained  incomplete 
records  (e.g.,  no  water  type  or 
population  records  specified)  or  had 
other  quality  problems.  Therefore,  they 
were  not  included  in  the  analyzed  data 
set. 

b.  Occurrence  Analysis  Methodology. 
One  commenter  noted  that  while  the 
occurrence  estimation  methodology  has 
several  strengths,  it  also  has  a  number 
of  flaws.  The  commenter  was  concerned 
about  the  large  proportion  of  non- 
detected  observations  in  the  occurrence 
data,  and  the  difficulty  of  verifying  the 
assumptions  made  by  the  Agency.  The 
commenter  agreed  that  EPA's 
occurrence  analysis  may  represent  a 
"decent"  estimate  given  the  limitations 
of  the  data.  The  commenter  also  noted 
that  the  occurrence  estimation 
methodology  is  premised  on  "subjective 
decisions  or  qualitative  observations 
*   *   *  rather  than  documented, 
statistically-based  quantitative  ones" 
and  would  like  to  have  seen  alternate 
approaches  used  to  provide 
confirmation  of  the  estimates.  In 
addition,  the  commenter  questioned 
why  the  Agency  used  "modeled  data 
sets  to  test  the  model  rather  than  a 
standard  statistical  strategy  of  basing  the 
model  on  a  portion  of  the  data  set  and 
using  the  remainder  to  test  the  model." 
One  conunenter  stated  that  the  Stage 
2  analysis  (Bayesian  analysis)  was 
poorly  described  and  that  this  conflicts 
with  the  transparency  requirements  of 
the  1996  SDWA  Amendments.  In 
addition,  the  commenter  asked  EPA  to 
clarify  how  the  occurrence  data  from 
other  survey  efforts,  which  are 
summarized  in  "Occurrence  Summary 
and  Use  Support  Document  for  the  Six- 
Year  Review  of  Existing  National 
Primary  Drinking  Water  Regulations" 
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(Occurrence  Summary  Document) 
(USEPA.  2002f),  were  used  to  inform  the 
modeling  effort. 

EPA  Response:  EPA's  occiurence 
model  development  work  was 
significantiy  revised  to  reflect  peer 
review  comments  prior  to  the  March 
2002  Occurrence  Methodology 
Document  (USEPA,  2002e)  and  the 
April  17,  2002.  Federal  Register.  The 
additional  work  involved  the 
development  of  a  detailed  simulation 
study  to  evaluate  the  Bayesian  model. 
EPA  evaluated  the  performance  of  the 
Bayesian  estimator  and  an  alternative 
occurrence  estimation  approach,  the 
Regression  on  Ordered  Statistics  (ROS) 
method,  against  synthetic  data  (i.e.,  data 
developed  with  known  national 
contaminant  occurrence  distributions). 
This  simulation  study  also  enabled  an 
explicit  evaluation  of  the  validity  of  the 
assumption  of  a  log-normal  distribution 
of  the  data. 

The  simulation  study  was  conducted 
using  Vcirying  conditions  of  a  correctly 
and  incorrectly  specified  model,  and 
synthetic  data  sets  developed  with  high 
and  low  amounts  of  non-detected  data. 
The  study  findings  indicated  that  the 
Bayesian  estimator  performed  well  at 
estimating  the  distributions  of 
contaminant  concentration  means 
(especially  in  the  upper  tails), 
performed  better  than  the  alternate 
approach  (i.e.,  the  ROS  method),  and 
accurately  estimated  the  uncertainty  of 
the  distributional  estimates.  The  Agency 
believes  that  this  analysis  supports  the 
validity  of  EPA's  analytical  approach. 
The  Bayesian  model  was  tested  against 
the  ROS  approach  because  the  ROS 
method  is  an  accepted  drinking  water 
contaminant  occurrence  estimation 
approach  and  was  used  to  estimate 
occurrence  for  the  recent  arsenic  rule. 
These  findings  were  all  included  and 
described  in  the  Six- Year  Review's 
Occurrence  Methodology  Document. 

EPA  has  attempted  to  make  its 
occurrence  analysis  as  clear  as  possible. 
In  response  to  the  concerns  raised  by 
the  peer  reviewers,  a  less  technical 
description  of  the  occurrence  estimation 
methodology,  aimed  at  the  general 
reader,  was  added  to  the  main  body  of 
the  document.  A  detailed  description  of 
the  analysis,  intended  for  readers  with 
technical  expertise,  including  the 
complete  computer  code  used  for  model 
analysis,  was  incorporated  into  kn 
appendix  of  the  document.  EPA  agrees 
that  its  estimation  methodology  is 
complex,  but  also  believes  that  it  is  as 
transparent  as  possible  while  still 
providing  a  technically  accurate 
description  of  the  Agency's  analysis. 
The  use  of  simple  national  occurrence 
(statistical)  assessments  is  not  possible 


at  this  time  because  there  is  no  national 
database  with  a  complete  collection  of 
regulated  contaminant  occurrence  data. 
Thus,  there  is  no  ideal  basis  for 
comparison  of  national  occurrence 
studies  (i.e.,  the  true  system 
contaminant  means  and  national 
distributions  of  contaminant  occurrence 
are  not,  and  caimot,  be  known).  The 
validation  approach  suggested  by  the 
conunenter  (i.e.,  basing  the  model  on  a 
portion  of  the  data  set  and  using  the 
remainder  to  test  the  model)  is  intended 
for  a  regression-type  of  model  using 
observed  system  means  to  develop  a 
model  for  system-specific  predictions. 
This  approach  is  not  possible  for  the 
six-year  occurrence  assessments,  since, 
to  the  best  of  EPA's  knowledge,  data  on 
the  true  individual  system  contaminant 
mean  concentrations  and  national 
distributions  are  not  available. 

Regarding  the  other  survey  studies 
included  in  the  Occurrence  Summary 
Document,  few,  if  any,  provide  the 
quantitative  analytical  results  and 
national,  representative  coverage  that 
would  enable  direct  comparison  to,  or 
inclusion  in,  the  Six- Year  Review 
estimation  analyses  conducted  with  the 
16-State  cross-section  occurrence  data. 

c.  Other  Issues  Related  to  the 
Occurrence  Technical  Review.  One 
commenter  stated  that  the  Agency's 
current  approach  to  estimate 
occurrence,  employing  a  conservative 
methodology  and  making  conservative 
simplifying  assumptions  in  the  absence 
of  definitive  data,  was  appropriate.  On 
the  other  hand,  the  commenter  argued 
that  it  was  not  appropriate  for  the 
Agency  to  conduct  as  massive  a  data 
collection  and  analysis  project  as  was 
undertaken  without  clear  quantitative 
objectives  for  the  analysis  identified  a 
priori.  The  commenter  noted  that  it  was 
not  apparent  from  either  the  April  17, 
2002.  Federal  Register  or  the 
Occurrence  Methodology  Document 
(USEPA,  2002e)  tiiat  the  Agency 
undertook  an  effort  to  set  performance 
objectives  for  the  occurrence  estimation. 

"The  commenter  felt  that  the 
Occurrence  Methodology  Document 
does  not  allow  the  reader  to  determine 
if  the  data  are  well  apportioned  among 
the  categories  for  which  results  are 
reported.  They  also  noted  that  they  were 
unable  to  find  indications  in  the  support 
document  that  such  an  analysis  was 
undertaken  in  preparation  for 
constructing  the  Bayesian  model.  The 
commenter  stated  that  the  support 
document  does  not  include  actual 
numeric  counts  or  ranges  of  detected 
values  and  suggested  that  it  would  be 
useful  to  have  this  information  by 
contaminant,  State,  system  size 
category,  and  water  type,  as  well  as  an 


explicit  coiuit  of  non-detects  by  this 
same  matrix. 

EPA  Response:  There  are  several 
general  approaches  when  undertaking 
and  designing  studies  that  require  large 
amounts  of  data.  As  the  commenter 
states,  a  priori  data  quality  objectives 
are  part  of  one  research  approach  where 
study  objectives  (including  technical 
statistical  performance  measures)  are 
set.  determinations  are  made  on  how  to 
meet  those  objectives,  and  then  the 
study  is  designed  and  implemented 
accordingly.  This  ideal  was  not  practical 
for  the  national  occiurence  study 
conducted  for  the  Six- Year  Review 
because  EPA  did  not  have  the  resources 
to  generate  original  data,  and  was  thus 
dependent  on  the  data  that  could  be 
obtained  from  the  States.  The  approach 
taken  by  the  Six- Year  Review  was  to 
gather  a  large  amount  of  data  that,  in 
aggregate,  was  expected  to  be  indicative 
of  national  contaminant  occurrence, 
develop  an  occurrence  estimation  model 
that  built  upon  what  has  been  learned 
from  recent  regulatory  development 
work,  and  then  evaluate  how  good  the 
resulting  model  estimates  are. 

As  discussed  in  section  IV.A.6.b  of 
today's  action,  the  true  national 
distributions  of  contaminant  occurrence 
caimot  be  known.  The  16-State  national 
cross-section  data  set  used  for  the  Six- 
Year  Review  is  the  largest  compliance 
monitoring  database  for  drinking  water 
compiled  by  EPA  to  date.  The  database 
represents  approximately  37  percent  of 
the  total  number  of  public  water 
systems  and  43  percent  of  the  total 
population  served  by  public  water 
systems  in  the  United  States.  External 
peer  reviews  assessed  the  approach  for 
developing  the  national  cross-section 
and  its  "representativeness"  separately 
imder  the  Chemical  Monitoring  Reform 
(CMR)  project  (in  1998/1999)  (USEPA. 
1999c)  and  the  Six-Year  Review  project 
(USEPA,  2002e),  and  provided  generally 
favorable  comments. 

The  data  management  and  cross- 
section  development  have  been 
described  in  detail  in  the  support 
documents  for  the  CMR  and  the  Six- 
Year  Review.  Further  tabulations  of  the 
data  have  been  generated  and  presented, 
as  the  commenter  requested,  in  the  final 
Occurrence  Methodology  Document 
(USEPA,  2003d).  This  information 
includes  the  numbers  and  percentages 
of  analytical  detections  and  non- 
detections  for  each  contaminant  in  each 
of  the  system  size  and  source  water  type 
categories.  Generally,  because  of  the 
large  amount  of  data  and  the  maimer  in 
which  the  Bayesian  model  handles  data, 
the  distribution  of  observations  across 
the  various  categories  does  not 
significantly  affect  EPA's  estimates.  The 
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assessment  showed  that  the  differences 
were  small.  In  EPA's  judgment,  these 
differences  are  unlikely  to  provide  a 
meaningful  opportimity  for  health  risk 
reduction  or  cost-savings  to  public 
water  systems  and  their  customers. 
After  consideration  of  these  factors,  EPA 
decided  that  any  revision  would  be  a 
low  priority  activity  for  the  Agency, 
and,  thus,  not  appropriate  to  revise  at 
this  time  because  of:  Competing 
workload  priorities;  the  administrative 
costs  associated  with  rule  making;  and 
the  burden  on  States  and  the  regulated 
community  to  implement  any  regulatory 
change  that  resulted.  In  the  case  of 
dichloromethane,  the  Agency  did  not 
have  sufficient  data  to  recalculate  the 
PQL  to  support  any  potential  regulatory 
revision  and  thus  placed  it  in  the  data 
gaps  category.  * 

B.  What  Coitiments  or  New  Information 
Did  EPA  Receive  on  Chemical 
Contaminant-Specific  Issues? 

1.  Alachlor 

One  commenter  stated  that  the  Office 
of  Pesticide  Programs  (OPP)  found  that 
the  chloroacetanilide  pesticides 
(acetochlor,  alachlor,  and  butachlor) 
should  be  considered  as  a  group  of 
chemicals  having  a  common  mechanism 
of  toxicity  due  to  their  ability  to  cause 
nasal  turbinate  tumors.  The  commenter 
believes  EPA  therefore  should  adopt  a 
strong  total  chloroacetanilide  pesticide 
standard  that  would  strengthen  the 
current  standards. 

EPA  Response:  Butachlor  and 
acetochlor  do  not  presently  have  an 
NPDWR  and  thus,  are  not  included  in 
the  Six- Year  Review.  Hov/ever, 
acetochlor  is  included  on  the 
Contaminant  Candidate  List  (CCL)  and 
may  in  the  future  be  considered  as  a 
candidate  for  regulation.  Alachlor  is  a 
regulated  drinking  water  contaminant 
and  is  included  in  the  Six- Year  Review. 
It  is  currently  undergoing  a  risk 
assessment  and,  therefore,  the  Agency 
believes  that  revision  of  the  NPDWR  is 
not  appropriate  at  this  time. 

If  tne  Agency  decides  to  regulate 
either  acetochlor  or  butachlor  in  the 
future,  EPA  may  consider  regulating 
them  as  a  group,  including  alachlor, 
following  a  cumulative  risk  assessment 
process  for  pesticides  that  have  a 


^The  other  three  NPDWRs  in  the  data  gaps 
category,  chromium,  fluorida,  and  lead,  were  placed 
there  for  reasons  other  than  occurrence  and 
economic  considerations.  Chrominum  is  in  the  data 
gaps  category  because  of  the  studies  being 
conducted  by  the  National  Toxicology  Program 
studies.  Fluoride  is  in  the  data  gaps  category 
pending  a  National  Academy  of  Sciences  update  of 
the  health  risk  assessment  and  review  of  the  RSC 
assumptions.  Lead  is  in  the  data  gaps  category 
based  on  consideration  of  public  comments  (see 
section  IV.B.13  of  today's  action). 


conmion  mechanism  of  toxicity.  It 
would  be  premature  to  propose  a  total 
chloroacetanilide  pesticide  standard 
until  a  cumulative  risk  assessment  is 
completed  because  this  analysis  could 
impact  the  Agency's  evaluation  of 
specific  members  of  this  group,  or  the 
group  as  a  whole. 

2.  Antimony 

a.  Health  Effects.  A  number  of 
commenters  have  suggested  that  the 
current  MCLG  and  MCL  of  0.006 
milligrams  per  liter  (mg/L)  for  antimony 
need  to  be  revised.  Some  of  the  reasons 
given  were: 

•  The  study  used  to  derive  the 
current  MCLG  (Schroeder  et  al.,1970)  is 
not  consistent  with  current  good 
laboratory  practice  guidelines  and  there 
are  several  newer  studies  of  antimony 
toxicity  that  should  be  considered  in 
deriving  a  new  reference  dose  (RfD). 

•  Animals  used  in  the  Schroeder  et 
al.,  1970  study  had  a  viral  infection.  To 
compensate  for  this  infection, 
adjustments  were  made  to  the  size  of  the 
animal  groups  in  an  attempt  to  salvage 
the  data. 

•  The  antimony  compound  used  in 
the  Schroeder  et  al.,  1970  study  was 
potassium  antimony  tartrate,  the  most 
water  soluble  and  toxic  form  of 
antimony.  Antimony  found  in  drinking 
water  is  likely  to  be  in  the  form  of  less 
toxic  trjvalent  and  pentavalent 
antimony  species.  Therefore,  basing  the 
MCLG  on  the  most  toxic  species  of 
antimony  (potassium  antimony  tartrate) 
is  likely  to  overestimate  the  risk  posed 
by  antimony  in  drinking  water. 

EPA  Response:  EPA  agrees  that  the 
MCLG  and  MCL  for  antimony  may  need 
to  be  re-evaluated.  EPA  is  in  the  process 
of  developing  a  new  health  risk 
assessment  for  antimony,  taking  into 
consideration  new  studies  that  have 
become  available  on  the  toxicity  of 
antimony.  EPA  expects  to  complete  the 
health  risk  assessment  for  antimony  in 
the  2003-2004  time  frame  (68  FR  5870, 
February  5,  2003  (USEPA,  2003h)).  As  a 
result  of  the  ongoing  health  risk 
assessment,  a  revision  to  the  antimony 
standard  is  not  appropriate  at  this  time, 
and  antimony  will  be  re-evaluated  as 
part  of  the  next  Six- Year  Review 
process. 

b.  Treatment  and  Implementation 
Issues.  Several  commenters  questioned 
the  appropriateness  of  the  antimony 
MCL,  and  the  effectiveness  of  using  the 
EPA-designated  best  available 
technologies  (BATs)  to  meet  the 
antimony  MCL.  A  few  small  systems  in 
Utah  have  levels  of  antimony  in  water 
at  or  above  the  MCL  value  of  0.006  mg/ 
L.  These  systems  were  granted 
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exemptions  contingent  upon  testing  and 
installation  of  treatment  by  March  2004. 

These  systems  are  investigating 
treatment  options  for  the  removal  of 
antimony  from  their  source  water. 
Commenters  submitted  supporting  data 
documenting  the  results  of  their  testing 
and  cost  analyses.  According  to 
commenters,  on-site  testing  indicated 
that  the  designated  BATs  (i.e.,  reverse 
osmosis  and  coagulation/filtration)  and 
most  of  the  other  tested  treatments  were 
ineffective  and/or  prohibitively 
expensive  due  to:  raw  water  quality 
concerns;  water  conservation  needs; 
current  costs  for  water  production;  and 
other  concerns,  such  as  waste  water 
management.  However,  commenters  did 
identify  treatment  options  that  may  be 
feasible,  but  these  may  require  further 
investigation  prior  to  full  scale  use. 

EPA  Response:  As  discussed  in  the 
April  17,  2002,  Federal  Register  and  as 
noted  in  the  previous  response  in 
section  IV.B.2.a,  EPA  does  not  believe  it 
is  appropriate  to  consider  revisions  to 
the  NPDWR  for  antimony  at  this  time 
because  of  the  ongoing  health  risk 
assessment  (67  FR  19030  at  19051 
(USEPA,  2002g)). 

When  EPA  initially  promulgated  the 
antimony  NPDWR  in  1992,  the  Agency 
estimated  that  200  public  water  systems 
would  be  affected  (USEPA,  1992).  EPA 
recognizes  that  implementation  of  this 
standard  may  present  challenges  for  a 
few  localities.  Although  the  use  of  the 
designated  BATs  for  antimony  may  not 
be  appropriate  in  some  cases,  as  long  as 
systems  comply  with  the  MCL,  they  are 
not  limited  to  these  technologies. 

EPA  believes  that  the  treatment  data 
generatediDy  the  commenters  may  be 
valuable  and  may  provide  insight  into 
potential  alternative  treatment 
technologies.  The  Agency  has  revised 
the  document,  "Water  Treatment 
Technology  Feasibility  Support 
Document  for  Chemical  Contaminants; 
In  support  of  EPA  Six- Year  Review  of 
National  Primary  Drinking  Water 
Regulations"  (Treatment  Feasibility 
Document)  (USEPA,  2003g)  to  refer  to 
these  preliminary  test  data  as  they  may 
be  applicable  to  the  development  of 
potential  new  treatment  technologic  for 
the  removal  of  antimony  and  other 
contaminants. 

3.  Atrazine 

a.  Health  Effects.  Several  commenters 
addressed  the  EPA  decision  not  to 
consider  revision  of  the  MCL  for 
atrazine  at  this  time.  Some  of  these 
commenters  stated  that  EPA  should  use 
the  risk  assessment,  released  by  OPP  in 
May  2002,  as  a  basis  for.reconsidering 
the  atrazine  NPDWR.  One  of  the 
commenters  noted  that  the  2002  risk 


assessment  is  based  on  reproductive  and 
developmental  endpoints  which 
represents  a  change  from  the  toxicity 
endpoint  that  formed  the  basis  of  the 
current  MCLG.  Two  commenters  stated 
that  the  MCL  for  atrazine  should  be 
revised  upward  because  of  the  results  of 
the  2002  OPP  risk  assessment  in  which 
the  RfD  increased  and  the  cancer 
classification  changed  from  "possible 
human  carcinogen"  to  "not  likely  to  be 
a  human  carcinogen."  The  commenters 
stated  that  the  change  in  the  cancer 
assessment  implies  elimination  of  the 
additional  10-fold  risk  management 
factor  used  in  1991  to  derive  the  MCLG/ 
MCL  for  atrazine.  Another  commenter 
stated  that  atrazine  should  be  regulated 
using  a  non-linear  approach  which 
recognizes  that  there  is  a  level  at  which 
no  known  health  effects  occur  and  that 
these  findings  must  be  part  of  the  new 
MCL. 

Conversely,  another  commenter  stated 
that  there  is  substantial  new  evidence 
from  epidemiological  and  occupational 
studies  that  atrazine  poses  a  serious 
cancer  risk,  and  that  it  is  an  endocrine 
disrupter  at  low  levels.  The  commenter 
believes  EPA  should  adopt  a  revised 
atrazine  and  total  triazine  standard 
lower  than  (i.e.,  more  stringent  than)  the 
current  0.003  mg/L  standard  for 
atrazine. 

A  commenter  also  urged  the  Agency 
to: 

•  Provide  a  definitive  timetable  for 
review  of  the  standard; 

•  Outline  a  preliminary  scope  for  its 
review  of  the  standard;  and 

•  State  the  underlying  premise  for  the 
scope  of  the  review. 

Other  commenters  stated  that  the 
existing  NPDWR  only  regulates  the 
parent  compound  atrazine,  and  that  a 
revised  NPDWR  should  include  the 
chloro-metabolite  degradants  (i.e., 
dianiinochlorotriazine  (DACT),  desethyl 
atrazine  (DEA),  and  desisopropyl 
atrazine  (DIA)).  These  commenters 
believe  that  inclusion  of  the  chloro- 
metabolites  would  strengthen 
compliance  monitoring  programs  for 
public  water  systems  under  SDWA  and 
thereby  strengthen  public  health 
protection.  They  stated  that  a  regulation 
for  atrazine  and  the  chloro-metabolites 
should  be  developed  and  promulgated 
within  the  next  12  to  18  months. 
Another  commenter  stated  that  since  the 
Agency  has  found  that  atrazine, 
simazine,  propazine,  and  the  degradants 
DACT,  DEA,  and  DIA  have  a  common 
mechanism  of  toxicity,  these  should  be 
regulated  in  a  total  triazine  regulation. 

EPA  Response:  EPA  does  not  believe 
it  is  appropriate  to  consider  revisions  to 
the  NPDWR  for  atrazihe  at  this  time 
because  the  revised  risk  assessment  has 


not  been  finalized.  For  purposes  of  the 
Six- Year  Review  protocol,  EPA 
considers  a  risk  assessment  final  when 
an  Interim  Reregistration  Eligibility 
Decision  (IRED),  Reregistration 
Eligibility  Decision  (RED),  and/or  IRIS 
assessments  are  complete."'  Even  though 
an  IRED  for  atrazine  was  signed  on 
January  31,  2003,  an  amended  IRED  is 
scheduled  to  be  released  in  October 
2003  which  will  include  a  Scientific 
Advisory  Panel  (SAP)  peer  review  of 
new  data  related  to  health  effects.  Based 
upon  the  outcome  of  the  SAP  review, 
the  October  2003  IRED  may  include 
additional  information  that  could 
impact  a  revise/not  revise  decision. 
Therefore,  EPA  does  not  believe  it  is 
appropriate  to  consider  possible 
revisions  to  the  NPDWR  at  this  time. 

In  reviewing  the  atrazine  regulation, 
EPA  will  apply  an  approach  consistent 
with  the  protocol  used  for  the  current 
review.  The  Agency  will  consider  the 
same  key  elements  (i.e.,  health  effects 
review,  technology  review,  other 
regulatory  revisions  review,  and,  if 
appropriate,  occurrence/exposure 
analyses  and  consideration  of  available 
economic  information)  and  apply  the 
same  basic  decision  tree  for  making  a 
revise/not  revise  decision. 

To  address  the  issue  of  regulating  the 
triazines  as  a  group,  the  Agency  is 
evaluating  the  unregulated  triazines  as 
part  of  the  CCL  process.  When  the  risk 
assessment  is  completed  for  atrazine, 
the  Agency  will  consider  whether  or  not 
there  are  compelling  reasons  for 
considering  a  revision  to  the  afrazine 
regulation  or  to  wait  until  the  risk 
assessment  for  the  triazines,  which 
considers  issues  of  cumulative  risk,  is 
finalized..  EPA  will  use  the  CCL 
regulatory  determination  process  in 
decidiftg  whether  the  triazines  should 
be  regulated  as  a  group. 

b.  Costs  of  Treatment.  Commenters 
stated  that  the  costs  associated  with  not 
revising  the  MCL  are  great.  These 
commenters  are  concerned  that  State 
agencies  will  be  required  to  develop 
total  maximum  daily  loads  (TMDLs) 
based  on  303(d)  ^  listings  resulting  from 


*  The  IRED  is  an  intermediate  decision  for  an 
individual  pesticide  that  does  not  take  into  account 
cumulative  risk  issues  for  pesticides  with  a 
common  mode  of  action.  The  RED  does  include 
cumulative  risk.  If  «n  IRIS  assessment  is  also  in 
process  when  the  IRED  or  RED  is  signed.  EPA  will 
make  a  case-by-case  decision  on  whether  to  wait  for 
the  IRIS  assessment  before  considering  possible 
revisions  to  the  NPDWR. 

^  Section  303(d)  of  the  Clean  Water  Act  and  the 
implementing  regulations  (40CFR  130.7)  require 
States  to  develop  TMDLs  for  waters  where  required 
point  and  nonpoint  source  pollution  controls  are 
not  stringent  enough  to  attain  or  maintain 
compliance  wiih  State  water  quality  standards  after 
the  application  of  technology-based  and  other 

Continued 
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)enefits.  Some  commenters 

the  treatment  costs  to 

;ommunity  water  systems 

e.  One  commenter  also 
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otherv  ^ise  be  available  for 
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an  i  other  vital  programs  that 
spo  isibilities  of  local  and  State 


resources 
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are  consider^bl 
stated  that 
would 
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,4.  Beryllium 
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of  safety  than  the  one 
The  commenter  felt  that 
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considered,  as  well  as  occurrence  in 
public  water  systems.  The  RfD  for 
beryllium  was  revised  in  1998  based  on 
extensive  Agency  internal  and  external 
reviews,  and  is  unlikely  to  be  revised  in 
the  absence  of  new  data.  The  1998 
assessment  also  provided  separate 
cancer  classification  for  inhalation  and 
oral  exposures  (USEPA,  1998).  In  the 
revised  assessment,  the  carcinogenicity 
of  beryllium  by  the  inhalation  route  was 
described  as  "likely,"  while  that  by  the 
oral  route  of  exposure  "cannot  be 
determined."  As  discussed  in  the  April 
17,  2002,  Federal  Register,  the  Agency 
considered  the  occurrence  of  beryllium 
at  both  potentially  higher  and  lower 
regulatory  levels.  EPA  concluded  that  a 
revision  to  the  NPDWR  would  not  result 
in  a  meaningful  opportunity  for  health 
risk  reduction  or  cost-savings  to  public 
water  systems  and  their  customers.  As 
a  result,  revision  of  this  NPDWR  is  a 
low  priority  action  for  the  Agency  and 
is  not  appropriate  at  this  time. 

The  goal  of  drinking  water  standards 
is  to  protect  public  health.  Therefore,  it 
does  not  matter  whether  the  source  of 
contamination  is  naturally-occurring  or 
man-made.  While  EPA  appreciates  the 
information  on  private  wells,  the  SDWA 
requirements  do  not  apply  to  private 
wells  (i.e.,  wells  that  are  not  part  of  a 
"public  water  system").  The  costs  and 
benefits  of  a  drinking  water  standard  are 
assessed  only  with  regard  to  the  impacts 
on  public  water  systems  and  their 
customers. 

5.  Carbofuran 

Some  commenters  mentioned  that  the 
Agency  concluded  that  N-methyl 
carbamates,  including  carbofuran, 
should  be  considered  as  a  class  because 
they  have  a  common  mechanism  of 
toxicity.  Therefore,  they  believe  EPA 
should  issue  a  stronger  standard  for 
total  N-methyl  carbamates,  including 
carbofuran,  which  would  be  more 
stringent  than  the  current  carbofuran 
standard  of  0.04  mg/L. 

EPA  Response:  EPA  is  re-evaluating 
the  toxicity  of  carbofuran.  However,  a 
final  assessment  has  not  been  issued  by 
EPA.  The  Agency  considers  N-methyl 
carbamate  pesticides  a^  a  group  of 
chemicals  having  a  common  mechanism 
of  toxicity  due  to  their  ability  to  inhibit 
acetylcholinesterase.  However,  it  is  not 
appropriate  to  revise  the  NPDWR  for 
carbofuran  at  this  time  because  the 
Agency  has  not  yet  completed  the  final 
health  risk  assessment  for  carbofuran  or 
the  other  N-methyl  carbamates. 

6.  Chromium 

One  commenter  requested  that  EPA 
move  quickly  in  making  a  revise/not 
revise  determination  once  the  new  data 


on  chromium  become  available  from  the 
National  Toxicology  Pipgram  (NTP) 
studies  of  the  health  effects  of 
chromium  VI. 

EPA  Response:  The  NTP  studies  that 
the  commenter  refers  to  should  be 
available  before  the  end  of  the  next  Six- 
Year  Review  cycle.  Meanwhile,  EPA  is 
continuing  to  follow  the  progress  of 
NTP  in  conducting  subchronic  emd 
chronic  studies  of  chromium  VI.»  NTP 
made  the  data  from  the  subchronic 
portion  of  the  study  available  to  the 
public  in  June  2002  (NTP,  2002).  A  peer 
review  meeting  was  held  at  NTP  on  July 
24,  2002.  EPA  will  examine  the  peer 
review  report  covering  the  subchronic 
data  once  it  becomes  available.  Once  the 
subchronic  and  chronic  studies  are 
completed,  the  health  effects  data  will 
be  evaluated  with  regard  to  their  impact 
on  the  present  RfD  and  cancer 
assessment,  and  integrated  with  the 
occurrence  and  analjrtical  method  data 
before  making  a  new  revise/not  revise 
decision. 

7.  1,1-Dichloroethylene 

In  the  April  17,  2002,  Federal 
Register,  the  Agency  preliminarily 
placed  1,1-dichloroethylene  in  the  no 
revision  category  because  a  health  risk 
assessment  was  pending  at  the  time  of 
publication.  Since  the  publication  of  the 
April  17,  2002,  Federal  Register,  the 
Agency  has  finalized  the  risk 
assessment  for  1,1-dichloroethylene. 
The  remaining  paragraphs  in  this 
section  include  a  brief  background 
discussion  about  the  original  ' 
promulgation  of  the  1,1- 
dichloroethylene  NPDWR,  the  results  of 
the  appropriate  six-year  technical 
reviews  and  the  Agency's  revise/not 
revise  decision. 

a.  Background.  EPA  published  the 
current  NPDWR  for  1,1- 
dichloroethylene  on  July  8,  1987  (52  FR 
2569.0  (USEPA,  1987)).  The  NPDWR 
established  an  MCLG  and  an  MCL  of 
0.007  mg/L.  The  Agency  based  the 
MCLG  on  an  RfD  of  0.009  milligram  per 
kilogram  of  body  weight  per  day  (mg/ 
kg/day)  and  a  cancer  classification  of  C, 
possible  human  carcinogen. 

b.  Technical  Reviews.  EPA  updated 
the  risk  assessment  for  1,1- 
dichloroethylene  on  August  13,  2002 
(USEPA,  2002i).  The  new  risk 
assessment  established  an  RfD  of  0.046 
mg/kg/day,  based  on  the  same 
toxicological  study  as  that  of  the  MCLG, 
but  using  an  uncertainty  factor  of  100 


^  Since  NTP  is  posting  its  progress  on  its  internet 
site  http://ntp-server.niehs.nih.gov/htdocs/Studies/ 
HexChmmium/hexchromiumpg.html,  EPA  and  the 
public  will  be  able  to  evaluate  the  new  data  relative 
to  the  existing  EPA  assessment  for  chromium  VI  as 
it  is  released. 
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instead  of  1,000,  and  using  benchmark 
dose  modeling  for  the  dose-response 
analysis.  Under  the  1986  cancer 
guidelines  (51  FR  33992,  September  24, 
1986(USEPA,  1986)),  1,1- 
dichloroethylene  was  assigned  to  Group 
C,  possible  human  carcinogen.  Under 
the  draft  revised  "Guidelines  for 
Carcinogen  Risk  Assessment"  (USEPA, 
1999a),  the  data  for  1,1-dichloroethylene 
were  considered  inadequate  for  an 
assessment  of  human  carcinogenic 
potential  by  the  oral  route. 

Based  on  the  change  in  RfD  for  1,1- 
dichloroethylene,  using  a  20  percent 
RSC  and  a  10-fold  risk  management 
factor  for  possible  carcinogenicity,  EPA 


used  0.03  mg/L  as  a  level  for  evaluating 
the  occurrence  data.  Without  the  use  of 
the  10-fold  risk  management  factor,  EPA 
also  used  0.3  mg/L  as  a  level  for 
evaluating  the  occurrence  data. 

Anal5^ical  or  treatment  feasibility  do 
not  pose  any  limitations  for  the  current 
MCL  and  would  not  be  a  limiting  factor 
at  the  0.03  mg/L  or  the  0.3  mg/L  level 
(USEPA,  2002a;  USEPA,  2003g).  The 
Agency's  review  of  possible  "other 
regulatory  revisions"  did  not  identify 
any  issues  that  are  specific  to  1,1- 
dichloroethylene  (USEPA,  2003b). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
1,1-dichloroethylene  to  determine 


whether  possible  changes  to  the 
standard  would  be  likely  to  result  in  a 
meaningful  opportunity  for  cost-savings 
to  public  water  systems  and  their 
customers  (USEPA,  20p3d).  Table  IV-1 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analysis  based 
on  the  16-State  cross-section  for  the 
current  MCL  (0.007  mg/L),  and  for  two 
higher  levels  (0.03  mg/L  and  0.3  mg/L). 
Based  on  the  detailed  analysis,  it 
appears  that  1,1-dichloroethylene  is 
unlikely  to  occur  at  concentrations      '' 
above  0.007  mg/L  in  the  States  used  for 
the  cross-section. 
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Table  IV-1:   1,1-Dichloroethylene  Occurrence' 


Systems^ 


Level 
(in  mg/L) 


Upper  Level 
valuated  (without 

lO^oldrisk    0.3 
management 
factor/ 


16- State  Cross- 
Section  -  Total 
Systems  with  Data 


Estimated  #  of  Systems 

>  Level  Evaluated 

(credible  intervals)'* 


19,101 


Lower  Level 
Evaluated  (with 

10-fold  risk    0.03 
management 
factor)^ 


19,101 


Current  MCL    0.007 


(0-0) 


Estimated  %  of  Systems 

>  Level  Evaluated 

(credible  intervals)^ 


(0-0) 


19.101 


(1-6) 


0.000% 


(0.000%  -  0.000%) 


0.000% 


(0.000%  -  0.000%) 


0.0144% 


(0.00518%- 0.0311%) 


Population  Served  by  Systems^ 


Level 
(in  mg/L) 


Upper  Level 
Equated  (without 

10-foidnsk    0.3 
management 
factor)* 


16-Slate  Cross-      ,   „    . 

Section -Total  Estimated  Populafon 

Served  by  Systems 
>  Level  Evaluated 
(credible  intervals)^ 


Population  Served 

by  Systems  with 

Data 


Lower  Level 
valuated  (with 

10- fold  risk    0  03 
management 
factor)' 


106,607,600 


Estimated  %  of  Population 

Served  by  Systems 

>  Level  Evaluated 

(credible  inter\'als)' 


(0-0) 


106.607.600 


Current  MCL    0.007 


0.000% 


(0.000% -O.OOO?^) 


(0-0) 


106.607,600 


14,400        (0-136,900) 


0.000% 


(0.000%- 0  000%) 


0.0135% 


(0.0000328% -0.128%) 


Not<  s 
Re;  ults  i 


are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 
concentrations  above  the  specified  level  of  evaluation. 

percentages  are  showTi  to  three  significant  figures.  All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 
values  are  rounded  to  the  nearest  hundred. 


Ct  5dible  i 


intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 
data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Mctllodology  ajid  Occurrence  Findings  Report  for  the  Six-Year  Review  of  Existing  National  Primary  Drinking  Water  Regulations" 

(USqPA,  2003d). 

on  the  change  in  the  RfD  and  a  20  percent  RSC. 

on  the  change  in  the  RID,  a  20  percent  RSC,  and  a  risk  management  factor  of  10. 
value  does  not  necessarily  reflect  the  number  of  systems  out  of  compliance  with  the  current  .MCL,  because  these  data  were 
over  the  1993-1997  time  period,  and  because  the  value  represents  the  estimated  mean  value  over  that  time  period,  not  the 
mnnihg  quarterly  average  on  which  compliance  is  based. 


occu  lence  ( 


Bas:d 
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The  results  of  the  detailed  occurrence 
and  exposure  analysis  indicate  that  less 
than  0.02  percent  of  the  19,l0l  systems 
sampled  in  the  16-State  cross-section, 
and  less  than  0.02  percent  of  the 
population  served  by  those  19,101 
systems  might  be  affected  if  EPA  were 
to  consider  levels  as  high  as  0.03  mg/L 
to  0.3  mg/L.  The  cturent  BATs  and 
small  system  compliance  technology  for 
1,1-dichloroethylene  have  other 
beneficial  effects  [e.g.,  reduction  of 
other  co-occurring  contaminants,  or 
other  conunon  impurities)  in  addition  to 
1,1-dichloroethylene  removal. 
Therefore,  if  EPA  were  to  consider  any 
of  these  higher  levels,  the  Agency  does 
not  know  how  many  of  these  public 
water  systems  that  are  ciurently  treating 
to  comply  with  the  current  MCL  of 
0.007  mg/L  would  be  likely  to 
discontinue  treatment  that  is  already  in 
place  (USEPA,  2002c;  USEPA,  2003g). 

c.  Current  Decision.  Although  there 
are  new  health  effects  data  that  might 
support  calculation  of  a  less  stringent 
standard  for  1,1-dichloroethylene,  EPA 
does  not  believe  a  revision  to  the 
NPDWR  for  1,1-dichloroethylene  is 
appropriate  at  this  time.  In  making  this 
decision,  the  Agency  considered 
whether  any  potential  revision  to  the 
1,1-dichloroethylene  NPDWR  is  likely 
to  provide  a  meaningful  opportunity  for 
cost-savings  to  public  water  systems  and 
their  customers.  After  consideration  of 
this  factor,  EPA  has  decided  that  any 
revision  to  1,1-dichloroethylene  would 
be  a  low  priority  activity  for  the  Agency, 
and,  thus,  is  not  appropriate  to  revise  at 
this  time  because  of: 

•  Competing  workload  priorities; 

•  The  administrative  costs  associated 
with  rulemaking;  and 

•  The  burden  on  States  and  the 
regulated  community  to  implement  any 
regulatory  change  that  resulted. 

8.  Dichloromethane 

One  commenter  stated  that  it  may  be 
difficult  to  lower  the  PQL  for 
dichloromethane  below  the  range  of 
0.001  to  0.002  mg/L  since  it  is  required 
in  a  number  of  EPA  methods  and 
therefore  is  a  common  laboratory 
contaminant.  Because  it  is  a  conunon 
laboratory  contaminant,  the  commenter 
stated  that  using  the  MDL  for  524.2  and 
502.2  does  not  constitute  a  reasonable 
basis  for  assuming  that  the  PQL  can  be 
lower.  The  commenter  stated  that  none 
of  the  existing  WS  studies  had  spike 
samples  this  low  and,  in  addition,  the 
occurrence  data  may  have  been 
compromised  due  to  laboratory 
contamination. 

EPA  Response:  The  basis  for  EPA 
indicating  that  a  lower  PQL  "may  exist" 
was  due  to  the  fact  that  laboratories  had 
greater  than  95  percent  laboratory 


passing  rates  using  a  +/  -  40  percent 
acceptance  window  at  "known"  spike 
concentrations  close  to  cxurent  MCL  of 
0.005  mg/L.  If  laboratory  contamination 
due  to  dichloromethane  were  a  problem, 
such  high  passing  rates  at  this  value 
would  not  be  expected.  The  MDLs  for 
524.2  and  502.2  were  only  used  with  the 
10  times  MDL  multiplier  to  estimate 
what  the  lower  value  could  be. 
However,  EPA  does  agree  that,  at  this 
time,  the  Agency  does  not  have 
sufficient  data  to  recalculate  the  PQL  for 
dichloromethane  and  for  this  reason,  the 
Agency  placed  it  in  the  data  gap 
category. 

Regarding  the  occurrence  issue,  EPA 
has  no  data  to  suggest  that  high 
occmrence  values  were  due  to  false 
positives  from  laboratory  contamination 
and  the  Agency  is  proceeding  on  the 
assumption  that  State  data  are  accurate 
unless  there  is  information  to  the 
contrary.  If  laboratory  contamination 
due  to  dichloromethane  does  exist, 
laboratories  should  be  able  to  identify 
and  discern  a  contamination  issue  if 
they  are  running  laboratory  blanks. 

9.  Di(2-ethylhexyl)adipate  (DEHA) 

One  commenter  submitted  detailed 
comments  regarding  di(2- 
ethylhexyDadipate  (DEHA).  The 
commenter  believed  that  EPA  should 
consider  removing  the  regulation  for 
DEHA  and  provided  the  following 
reasons: 

•  The  regulation  of  DEHA  in  drinking 
water  does  not  provide  any  meaningful 
reduction  in  the  health  risk  to  humans 
because  it  is  imlikely  to  cause  adverse 
effects  to  humans,  including 
reproductive  effects,  except  at  very  high 
doses  which  cannot  be  attained  in 
drinking  water,  due  to  the  low  water 
solubility  of  DEHA. 

•  The  weight  of  evidence  indicates 
that  the  peroxisome  proliferation 
mechanism  of  DEHA  rodent 
carcinogenicity  is  not  relevant  to 
humans.  Thus,  the  MCLG  for  DEHA 
should  not  include  an  additional  10- fold 
risk  management  factor  for  possible 
carcinogenicity. 

•  The  legislative  history  of  the  1996 
SDWA  indicates  that  Congress 
envisioned  circumstances  where 
relaxation  of  an  MCL  would  provide  the 
same  level  of  health  protection  as  the 
existing  regulation.  Accordingly,  if 
DEHA  cannot  be  deregulated,  the 
conunenter  believes  the  MCLG  and  MCL 
should  be  increased. 

EPA  Response:  DEHA  was  regulated 
in  1992.  Since  that  time,  new  studies 
have  become  available  on  the  toxicity  of 
DEHA  and  its  metabolites.  For  this 
reason,  EPA  decided  to  initiate  a  new 
health  risk  assessment  of  DEHA  (67  PR 
1212,  January  9,  2002  (USEPA,  2002a)). 


The  assessment  will  include 
examination  of  the  studies  on  which  the 
current  NPDWR  is  based,  as  well  as  an 
evaluation  of  the  data  provided  by  this 
commenter  and  new  studies  that  have 
become  available  since  DEHA  was 
regulated.  This  health  risk  assessment  is 
planned  for  completion  in  the  2003- 
2004  time  frame  (68  FR  5870,  February 
5,  2003  (USEPA,  2003h))  and  is 
expected  to  include  development  of  an 
RfD  for  non-cancer  health  effects,  as 
well  as  an  assessment  of  potential 
carcinogenicity  from  oral  exposiu-e.  At 
this  time,  it  is  premature  to  predict  the 
outcome  of  the  Agency's  assessment. 
Thus,  as  discussed  in  section  IV.A.2.a  of 
today's  action,  the  Agency  believes  that 
revision  to  the  NPDWR  for  DEHA  is  not 
appropriate  at  this  time.  EPA  will 
determine  in  the  futiu-e  if  reyision  of  the 
MCLG/MCL  is  warranted.  Ahy  revision 
to  the  MCLG/MCL  will  also  take  into 
consideration  all  the  new  information, 
including  the  water  solubility  of  DEHA 
imder  various  environmental 
conditions. 

As  stated  by  the  commenter,  the 
legislative  history  of  the  1996  SDWA 
Amendments  supports  EPA's 
interpretation  that  the  Agency  could 
increase  an  MCLG  and  MCL  as  long  as 
the  relaxed  standard  does  not  lessen  the 
level  of  public  health  protection. 
However,  EPA  does  not  believe,  at  the 
present  time,  that  it  can  demonstrate 
that  deregulating  DEHA  would  maintain 
the  current  level  of  public  health 
protection  (see  section  IV.A.l.c  of 
today's  action). 

10.  Di(2-ethylhexyl)phthalate  (DEHP) 

The  same  commenter  who  submitted 
comments  on  DEHA  also  submitted 
detailed  comments  regarding  di{2- 
ethylhexyDphthalate  (DEHP).  The 
conunenter  felt  that  EPA  should 
consider  removing  the  regulation  for 
DEHP  for  a  variety  of  reasons,  including 
the  following: 

•  The  regulation  of  DEHP  in  drinking 
water  does  not  provide  any  meaningful 
reduction  in  the  health  risk  to  hiunans. 

•  The  weight  of  the  evidence 
indicates  that  the  mode  of  action 
through  which  DEHP  causes  cancer  in 
rodents  is  not  relevant  to  hiunans  and, 
thus,  the  MCLG  for  DEHP  should  not  be 
zero..  Any  MCLG  for  DEHP  should  be 
based  on  a  threshold  endpoint  and  not 
on  cancer.  The  commenter  cited  the 
February  2000  International  Agency  for 
Research  on  Cancer  reclassification  of 
DEHP  from  Group  2B  (possibly 
carcinogenic  to  humans)  to  Group  3  (not 
classifiable  as  to  its  carcinogenicity  to 
humans)  as  justification  for 
recommending  that  EPA  also  reconsider 
its  cancer  classification. 
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that  deregulating  DEHP  would  maintain 
the  current  level  of  public  health 
protection  (see  section  IV.A.l.c  of 
today's  action). 

11.  Fluoride 

EPA  received  three  comments  on  the 
Agency's  decision  to  place  fluoride  in 
the  data  gap  category  while  the  National 
Academy  of  Sciences  (NAS)  examines 
the  toxicological  and  RSC  data 
published  over  the  last  decade.  Two  of 
the  commenters  supported  EPA's 
decision.  One  of  .these  requested  that  the 
NAS  concentrate  its  review  on  all  of  the 
data  on  the  toxicology  of  fluoride  and 
not  just  data  on  the  critical  skeletal 
effects.  A  third  commenter  requested 
that  EPA  not  lower  the  MCL  for  fluoride 
from  4  mg/L  to  2  mg/L  and  supported 
the  1986  EPA  decision  that  dental 
fluorosis  is  a  cosmetic  effect  rather  than 
an  adverse  health  effect.  The  commenter 
stated  that  the  Public  Health  Service 
(PHS)  recommended  fluoridation  level 
to  be  used  at  schools  is  3  mg/L.  The 
commenter  also  stated  that  if  EPA  were 
to  lower  the  MCL,  then  schools  that  are 
currently  fluoridating  might  have  a 
conflict  with  the  PHS  recommendations 
and  the  EPA  MCL. 

EPA  Response:  The  National  Research 
Council  (NRC)  of  the  NAS  has  agreed  to 
review  the  toxicological  data  on  fluoride 
that  have  been  published  since  it 
completed  the  1993  study  of  "Health 
Effects  of  Ingested  Fluoride"  (NRC, 
1993),  and  to  examine  the  data  on 
relative  fluoride  exposure  from  drinking 
water  compared  to  fluoride  exposure 
from  the  diet  and  fluoride-containing 
dental  products.  Although  the  Agency 
indicated  in  the  April  1 7,  2002,  Federal 
Register  that  new  data  on  bone  effects 
were  a  reason  for  initiating  the  data 
review  (because  bone  effects  were  the 
basis  of  the  present  MCLG),  the  NAS 
review  will  look  at  the  new 
toxicological  data  for  all  endpoints.  It  is 
anticipated  that  the  NAS  review  will 
take  about  two  years  to  complete. 
Because  of  this  pending  review,  revision 
of  the  NPDWR  for  fluoride  is  not 
appropriate  at  this  time. 

It  is  therefore  premature  to  make  any 
judgment  regarding  the  NAS  findings 
and  whether  or  not  they  may  lead  to  a 
consideration  of  a  change  in  the  MCL. 
However,  PHS  recommendations  for 
school  fluoridation  programs  are 
designed  to  provide  the  benefits  of 
fluoridation  without  increasing  the  risk 
for  dental  fluorosis.  The  PHS 
recommends  school  v^ater  fluoridation 
only  if: 

•  The  school  has  its  own  source  of 
water; 

•  The  school  is  not  coimected  to  a 
community  water  system; 


•  More  than  25  percent  of  students 
are  not  served  by  a  public  water  system 
that  provides  water  at  levels  adequate  to 
protect  against  dental  caries;  and 

•  The  students  served  are 
kindergarten  age  or  greater. 

12.  Glyphosate 

Two  commenters  made  the  statement 
that,  despite  continued  use  of 
glyphosate  in  pesticide  applications, 
available  data  and  the  Agency's 
occurrence  analysis,  which  includes  a 
prediction  of  frequency  of  occurrence  at 
levels  below  detection,  indicate  that 
glyphosate  is  not  observed  in 
compliance  monitoring.  One  of  these 
conunenters  stated  that  the  occiurence 
appeared  to  be  rare  (less  than  0.1 
percent)  at  concentrations  1,000  times 
lower  than  the  MCL.  In  addition, 
according  to  the  conunenters,  the  cost  of 
analyzing  for  glyphosate  is  expensive, 
since  it  is  a  single  analyte  analysis. 
Accordingly,  the  commenters  wanted 
EPA  to  reconsider  the  glyphosate 
standard  taking  costs  and  benefits  into 
account.  The  commenters  felt  that  the 
data  may  indicate  that  a  glyphosate 
standard  is  inappropriate  and  does  not 
result  in  any  additional  public  health 
protection.  Therefore,  the  commenters 
recommended  EPA  pursue  data  gaps 
that  the  Agency  would  need  to  fill  in 
order  to  demonstrate  that  eliminating 
the  glyphosate  standard  would  not 
lower  public  health  protection. 

EPA  Response:  EPA  is  conducting  an 
Agency  risk  assessment  for  glyphosate 
that  will  update  the  1993  OPP 
assessment.  As  a  part  of  this  process, 
EPA  is  considering  all  the  data  that  have 
been  published  or  submitted  to  EPA 
since  the  completion  ofthe  RED  in  1993 
(USEPA,  1993).  Accordingly,  revision  of 
the  glyphosate  NPDWR  is  not 
appropriate  at  this  time  due  to  the 
pending  Agency  assessment. 

EPA  recognizes  that  some  utilities  feel 
that  the  analysis  of  glyphosate  in 
drinking  water  is  expensive  and  that 
this  should  be  taken  into  consideration 
with  respect  to  cost  and  benefits.  This 
will  be  considered  when  EPA  evaluates 
glyphosate  in  the  next  review  cycle 
(unless  there  is  a  compelling  reason  to 
evaluate  glyphosate  on  an  accelerated 
schedule).  For  the  reasons  stated  in 
section  IV.A.l.c  of  today's  action,  EPA 
does  not  believe  it  is  appropriate  to 
consider  deregulation  of  glyphosate  at 
this  time. 

13.  Lead  and  Copper 

a.  Research  Needs.  Three  commenters 
acknowledged  the  Agency's  January 
2000  revisions  to  the  Lead  and  Copper 
Rule  (LCR)  but  stated  that  the  Agency 
should  continue  to  consider  how  to 
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make  the  LCR  easier  to  implement.  In 
particular,  they  recommended  that  the 
following  three  LCR-related  research 
areas  be  incorporated  into  EPA's  overall 
research  strategy: 

1.  How  well  LCR  monitoring  results 
correlate  to  actual  exposure  and  the 
effectiveness  of  the  rule  in  protecting 
public  health. 

2.  Whether  there  is  a  correlation 
between  water  quality  at  indoor  and 
outdoor  taps. 

3.  What  effect  the  ban  on  lead  in 
fixtures  has  had  on  lead  levels  and 
whether  changes  need  to  be  made  based 
on  this  ban. 

The  commenters  explained  their 
rationale  for  recommending  that  the 
Agency  determine  if  a  correlation  could 
be  established  between  indoor  and 
outdoor  water  quality.  They  stated  that 
a  major  weakness  of  the  LCR  is  that 
sample  integrity  may  be  compromised 
by  allowing  customers  to  collect  water 
samples.  If  the  Agency  could  establish 
such  a  correlation,  the  LCR  could  be 
revised  to  allow  water  system  operators 
to  collect  samples  from  outdoor  taps; 
thereby  removing  the  need  for  customer- 
collected  sampling. 

EPA  Response:  EPA  recognizes  that 
the  LCR  is  a  challenging  rule  that 
requires  difficult  solutions  to 
implement,  but  continues  to  believe  that 
the  public  health  objective  addressed  by 
the  rule  is  as  important  and  essential 
today  as  it  was  when  the  rule  was  first 
promulgated.  Since  the  Agency 
promulgated  the  revisions  to  the  LCR  in 
January  2000  (65  FR  1950,  January  12, 
2000  (USEPA.  2000)),  the  Agency  has 
received  no  significant  new  information 
that  would  support  a  revision.  However, 
the  Agency  recognizes  that  more 
research  would  be  useful  to  obtain 
additional  information  that  could  be 
utilized  to  address  some  of  the  issues 
associated  with  the  implementation  of 
this  rule.  For  this  reason,  EPA  has 
revised  its  rationale  for  not  revising  the 
NPDWR  for  lead  and  placed  it  in  the 
data  gaps  category.  Although  the 
Agency  continues  to  believe  that  the 
NPDWR  for  copper  belongs  in  the  risk 
assessment  in  process  category  at  the 
present  time,  EPA  will  also  consider 
copper-related  risk  management  and 
implementation  issues  as  a  part  of  any 
LCR-related  research  plans.  The  Agency 
is  committed  to  working  with 
stakeholders  to  support  and  coordinate 
identification  and  prioritization  of  LCR- 
related  research  needs.  Until  this 
research  is  completed,  EPA  believes  it  is 
prematiu-e  to  consider  revisions  to  the 
LCR;  as  a  result,  revision  of  the  LCR  is 
not  appropriate  at  this  time. 

The  Agency  believes  that 
understanding  the  possible  correlation 


between  monitoring  results  and  actual 
rates  of  exposure  and  public  health 
protection  is  a  valid  issue.  However, 
EPA  recognized  during  the  initial 
regulatory  development  of  the  LCR  that 
a  significant  effort  would  be  necessary 
to  provide  a  statistically  valid  number 
and  frequency  of  samples  for  an 
exposure  assessment.  The  Agency  thus 
adopted  an  alternative  approach  which 
specified  a  monitoring  scheme  that 
sought  to  "*   *   *  assure  that  systems  are 
performing  'optimal  corrosion  control' 
in  part  by  requiring  systems  to  conduct 
comprehensive  tap  sampling  at  homes 
specifically  targeted  for  their  potential 
to  contain  elevated  levels  of  lead  and 
copper"  (56  FR  26460  at  26514,  June  7, 
1991  (USEPA,  1991b)).  One  issue  in 
assessing  exposure  reduction  resulting 
from  the  LCR  is  a  determination  of  an 
exposure  baseline.  EPA  does  not  have  a 
lot  of  data  against  which  to  measure 
changes  in  exposure  that  have  occurred 
as  a  result  of  rule  implementation.  For 
these  reasons,  EPA  believes  that  there  is 
still  insufficient  information  to  change 
the  basic  monitoring  approach  adopted 
in  the  original  rule,  but  recognizes  that 
additional  research  may  be  useful. 

Research  on  whether  a  correlation 
exists  between  the  water  quality  at 
indoor  taps  and  water  quality  at  outdoor 
taps  is  a  very  complex  issue.  Several 
variables  potentially  affect  whether  a 
reliable  correlation  exists  between 
indoor  and  outdoor  taps.  These 
variables  include:  standing  time  within 
the  system;  contact  time  with  the 
building  plumbing;  and  the  content  of 
the  interior  plumbing.  These  variables, 
coupled  with  the  fact  that  lead  levels 
from  building-to-building  can  be  highly 
site-specific,  make  a  correlation  betwebn 
indoor  and  outdoor  taps  difficult  to 
establish.  EPA  continues  to  believe  that 
focusing  on  the  point  of  delivery  to  the 
customer  most  closely  links  the  data 
collected  to  the  water  quality  consumed 
by  the  customer. 

EPA  recognizes  the  commenter's 
concerns  regarding  the  integrity  of 
samples  collected  by  drinking  water 
customers.  To  date,  however,  the 
Agency  has  not  been  able  to  identify  an 
acceptable  alternative  to  monitoring  at 
the  consimier's  tap  that  can  produce 
results  equivalent  to  those  obtained  at 
the  point  of  consumption  in  terms  of 
ensuring  adequate  public  health 
protection. 

Regarding  the  commenter's  third 
recormnendation,  EPA  will  consider  this 
research  need  as  part  of  the  Agency's 
overall  drinking  water  research 
plaiming  process. 

b.  Relaxing  the  Monitoring 
Requirements.  Three  commenters 
recommended'that  water  systems  be 


allowed  to  conduct  water  quality 
parameter  (WQP)  monitoring  in  lieu  of 
continued  lead  and  copper  tap 
monitoring.  One  of  these  commenters 
added  that  this  should  be  allowed  once 
the  system  has  demonstrated  that  it  does 
not  have  a  lead  problem.  This 
commenter  also  stated  that  the  new 
requirements  to  use  lead-free  solder  and 
plumbing  fixtures  should  preclude 
problems  with  lead.  Two  commenters 
noted  the  difficulty  that  water  systems 
are  having  maintaining  their  current 
sampling  pool  because  homeowners  no 
longer  want  to  participate  in  the  LCR 
monitoring  program.  One  of  these 
commenters  recommended  using  WQP 
results  to  ensure  corrosion  control 
treatment  is  being  adequately 
maintained  and  to  stop  lead  and  copper 
monitoring  after  three  to  five  years.  "The 
commenter  added  that  once  the  system 
ceases  lead  and  copper  monitoring,  it 
can  use  public  education  to  supplement 
continuing  corrosion  control,  and  can 
use  coupons  to  demonstrate  that 
corrosion  rates  meet  accepted  standards. 
EPA  Response:  While  EPA  is  sensitive 
to  the  difficulties  associated  with  the 
monitoring  requirements  ofthe  LCR,  the 
Agency  is  also  concerned  about  the 
implications  of  reduced  or  discontinued 
monitoring.  Significant  treatment 
changes  or  water  chemistry  distiu-bances 
(such  as  new  water  sources,  major  pH/ 
coagulation  changes,  disinfectant 
changes,  or  seasonal  water/ treatment 
changes)  can  influence  the  effectiveness 
of  corrosion  control,  which  in  turn  will 
require  appropriate  adjustments  of 
treatment.  Current  regulations  require 
water  systems  to  continue  monitoring 
leach&nd  copper  levels  to  assure  that 
water  quality  changes  adversely 
affecting  the  presence  of  these 
contaminants  in  the  drinking  water  are 
detected  and  to  assure  that  appropriate 
adjustments  to  maintain  optimal 
corrosion  control  are  made.  Proper 
process  control,  including  water  quality 
and  corrosion  inhibitor  residual 
concentration  monitoring  in  the 
distribution  system,  is  the  key  to  making 
any  corrosion  control  or  other  treatment 
work,  and  assure  the  continuation  of 
proper  water  quality.  However,  EPA 
recognizes  that  some  changes  might  be 
justified  in  the  future  based  on  new, 
scientifically  valid,  information  and/or 
research.  EPA  is  considering  aspects 
such  as  the  implications  of 
simultaneous  treatment  modifications 
on  water  quality,  including  lead  and 
copper  control,  in  its  research  planning. 
EPA  is  not  yet  able  to  determine 
whether  the  outcome  of  such  research 
will  provide  a  basis  for  modifications  to 
the  LCR  treatment  or  monitoring 
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.  As  stated  in  the  response 
B.13.a.  of  today's  action, 
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Agency  encourages  water  systems  to 
notify  the  State  prior  to  making  any 
changes^us  allowing  the  Primacy 
Agency  to  review  the  changes  to  reduce 
the  potential  for  detrimental  side- 
effects.  In  the  Agency's  experience, 
changes  in  treatment,  snch  as  (but  not 
restricted  to)  replacement  of  high  pH 
treatment  with  corrosion  inhibitor, 
changes  in  coagulant  and  coagulation 
conditions,  changes  in  disinfection, 
installation  of  membrane  processes,  or 
introduction  of  chemically  different 
waters  into  the  distribution  system 
provide  potential  for  detrimental  side- 
effects.  Water  treatment  changes, 
therefore,  should  only  be  done  with  the 
greatest  care  and  pilot  investigations. 
While  changes  to  treatment  can  be  made 
under  the  existing  regulation,  systems 
should  conduct  additional  monitoring 
{e.g.,  of  lead,  copper,  and  WQPs)  until 
the  new  treatment  is  fully  implemented 
and  stabilized. 

EPA  also  recognizes  that  the  current 
LCR  may  limit  flexibility  to  some  extent, 
particularly  in  the  adoption  of  new  or 
emerging  technologies.  The  original  rule 
attempted  to  balance  this  concern  with 
the  need  to  provide  strong  public  health 
protection  by  ensuring  that  only  control 
strategies  of  proven  effectiveness  are 
adopted.  The  Agency  does  not  have  an 
adequate  basis  to  revise  the  treatment 
requirements  at  this  time  but  will 
continue  to  monitor  new  developments, 
including  emerging  technology.  The 
Agency  may  consider  revisions  to  the 
LCR  prior  to  the  end  of  the  next  Six- 
Year  Review  cycle  if  the  Agency 
receives  new,  scientifically-valid, 
information  that  provides  a  basis  for 
achieving  significant  improvement  in 
public  health  protection  or  significant 
cost-savings  to  utilities  and  their 
customers  while  maintaining  current 
public  health  protection. 

EPA  has  always  recognized  that  the 
release  of  insoluble  particulate  material 
containing  lead  and  copper  can  be  an 
issue  in  some  water  systems.  While 
more  research  may  be  of  interest  to 
improve  optimization  of  corrosion 
control  approaches  with  respect  to  this 
source,  EPA  expects  that  evaluations 
and  pilot  studies  by  water  systems 
should  include  testing  and 
consideration  of  the  relative 
effectiveness  of  different  treatments 
towards  particulate  release  in  systems    ' 
for  which  it  is  important. 

d.  Lead  Levels  in  School  Drinking 
Water.  One  commenter  was  concerned 
that  the  data  on  lead  levels  that  was 
analyzed  under  the  Six- Year  Review  of 
NPDWR  standards  may  not  indicate 
actujd  lead  contamination  of  drinking 
water  sources.  As  an  example,  the 
commenter  noted  that  even  though 


Baltimore  City  is  in  compliance  for  lead 
levels,  V3  of  Baltimore  schools  are  using 
alternative  sources  of  drinking  water 
due  to  lead  contamination.  The 
commenter  expressed  concern  that  since 
data  obtained  from  schools,  such  as  the 
data  ft-om  Baltimore,  was  not  considered 
in  the  evaluation  of  lead  contamination 
in  drinking  water,  the  most  vulnerable 
population  may  not  be  protected  from 
exposure  to  lead.  The  commenter  stated 
that  it  is  Ume  for  the  Agency  to  reassess 
how  lead  levels  are  evaluated. 

EPA  Response:  The  LCR  is  designed 
to  address  system-wide  problems  with 
lead  and  copper  contamination.  The 
rule  does  not  specifically  target 
particular  structures,  such  as  schools, 
but  rather  contains  a  monitoring 
protocol  designed  to  ensure  that  the 
overall  levels  of  lead  and  copper 
system-wide  are  minimized.  Once 
optimal  treatment  is  implemented,  any 
remaining  problems  with  elevated  lead 
levels  in  schools  may  be  due  to 
plumbing,  coolers,  or  other  materials  in 
the  building.  These  potential  sources  of 
lead  in  schools  are  of  concern  and  for 
this  reason  are  explicitly  addressed 
under  the  provisions  of  the  Lead 
Contamination  Control  Act  of  1988 
(LCCA)  (sections  1461  to  1465  of 
SDWA).  The  LCCA  directed  EPA  to 
publish  a  guidance  manual  and  testing 
protocol  to  assist  States  and  schools  in 
identifying  sources  and  determining  the 
extent  of  lead  contamination  in  school 
drinking  water  and,  if  necessary,  in 
remedying  such  contamination.  In 
January  1989,  the  Agency  published  and 
distributed  the  guidance  manual,  "Lead 
in  School's  Drinking  Water,"  to  States 
and  schools  (USEPA,  1989).  In  1994,  the 
Agency  updated  and  revised  the 
guidance  manual  entitled  "Lead  in 
Drinking  Water  in  Schools  and  Non- 
residential Buildings"  (USEPA,  1994).  A 
copy  of  this  manual  may  be  obtained 
from  the  Safewater  website  http:// 
www.epa.gov/safewater/consumer/ 
leadinschools.html.  In  addition,  the 
LCCA  imposed  a  ban  on  the 
manufacture  and  sale  of  water  coolers 
that  are  not  lead  free.  The  LCCA 
requirements  are  independent  of  the 
NPD\Ag?s  and  therefore  are  not 
addressed  under  the  Six- Year  Review 
process.  However,  the  Agency  is 
continuing  to  work  with  schools  and 
States  to  address  problems  dealing  with 
lead  in  school  drinking  water. 

14.  Lindane  (y-hexachlorocyclohexane) 

In  the  April  17,  2002,  Federal 
Register,  the  Agency  preliminarily 
placed  lindane  in  the  no  revision 
category  because  a  health  risk 
assessment  was  pending  at  the  time  of 
publication.  One  commenter  stated  that 
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the  RED  risk  assessment  for  lindane, 
issued  after  publication  of  the  April  17, 
2002,  Federal  Register,  should  be 
considered  in  the  Agency's  review  of 
the  NPDWR  and  expressed  concerns 
regarding  the  existing  regulation.  The 
commenter  stated  that  the  current 
NPDWR  is  based  on  an  RfD  developed 
in  1988  on  the  basis  of  adverse  kidney 
effects  and  should  be  revised  (USEPA, 
1988).  The  kidney  effects  were 
determined  to  occur  through  a  pathway 
that  is  not  relevant  to  human  health  risk 
assessment.  The  commenter  stated  that 
the  new  OPP  toxicological  assessment 
has  resulted  in  a  significant  change  to 
the  quantitative  dose-response 
assessment  for  lindane  and  that  there 
are  no  data  gaps  or  uncertainties  which 
would  prevent  a  revision  of  the  NPDWR 
for  lindane  at  this  time. 

EPA  Response:  Since  the  publication 
of  the  April  17,  2002,  Federal  Register 
and  receipt  of  the  comment  regarding 
lindane,  the  Agency  has  finalized  the 
risk  assessment  for  lindane  and  signed 
the  RED  on  July  31,  2002.  The 
remaining  paragraphs  in  thi^  section 
include  a  brief  background  discussion 
about  the  original  promulgation  of  the 
lindane  NPDWR,  the  results  of  the 
appropriate  six-year  technical  reviews 
and  the  Agency's  revise/not  revise 
decision. 


a.  Background.  EPA  published  the 
current  NPDWR  for  lindane  on  January 
30,  1991  (56  FR  3526  (USEPA,  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.0002  mg/L.  The  Agency 
based  the  MCLG  on  an  RfD  of  0.0003 
mg/kg/day  and  a  cancer  classification  of 
C,  possible  human  carcinogen. 

b.  Technical  Reviews.  EPA  updated 
the  risk  assessment  on  July  31,  2002 
(USEPA,  2002h).  The  new  risk 
assessment  established  an  RfD  of  0.0047 
mg/kg/day.  The  Food  Quality  Protection 
Act  (FQPA)  of  1996  provides  for  an 
additional  safety  factor  of  up  to  10-fold, 
if  necessary,  in  assessing  the  risks  to 
infants  and  children  to  take  into  account 
the  potential  for  pre-  and  post-natal 
toxicity,  and  the  completeness  of  the 
toxicity  and  exposure  databases.  This  is 
referred  to  as  the  FQPA  safety  factor. 
The  Agency  concluded  that  an  FQPA 
safety  factor  of  three  was  required  for 
lindane  since  there  is  evidence  for 
increased  susceptibility  of  the  young 
demonstrated  in  a  developmental 
neurotoxicity  and  two-generation 
reproductive  toxicity  study  in  rats.  The 
rationale  for  using  an  FQPA  safety  factor 
of  three  is  detailed  in  the  RED. 

In  accordance  with  the  1999  EPA 
Draft  "Guidelines  for  Carcinogen  Risk 
Assessment"  (USEPA,  1999a).  the 
Agency  classified  lindane  as  "suggestive 
evidence  of  carcinogenicity,  but  not 


sufficient  to  assess  human  carcinogenic 
potential."  Based  on  the  RfD  for  lindane 
of  0.0047  mg/kg/day.  the  application  of 
the  additional  FQPA  safety  factor  of 
three  to  this  RfD,  a  20  percent  RSC,  and 
a  10-fold  risk  management  factor  of 
suggested  evidence  of  carcinogenicity, 
EPA  used  0.001  mg/L  as  a  level  for 
evaluating  the  occurrence  data. 

Analytical  or  treatment  feasibility  do 
not  pose  any  limitations  for  the  current 
MCL  and  would  not  be  a  limiting  factor 
at  the  0.001  mg/L  level  (USEPA.  2003a; 
USEPA  2003g).  The  Agency's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify  any  issues  that  are 
specific  to  lindane  "(USEPA,  2003b). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
lindane  to  determine  whether  possible 
changes  to  the  standard  would  be  likely 
to  result  in  a  meaningful  opportunity  for 
cost-savings  to  public  water  systems  and 
their  customers  (USEPA.  2003d).  Table 
IV-2  shows  the  results  of  the  detailed 
occurrence  and  exposure  analysis  based 
on  the  16-State  cross-section  for 
concentrations  of  0.0002  mg/L  (the 
current  MCL).  and  for  0.001  mg/L. 
Based  on  the  detailed  analysis,  it 
appears  that  lindane  is  unlikely  to  occur 
at  concentrations  above  0.0002  mg/L  in 
the  States  used  for  the  cross-section. 
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Table  rV-2:  Lindane  Occurrence' 


Systems* 


Level 
(in  mg/L) 


Level  Evaluated    0.001 


16-State  Cross- 
Section  -  Total 
Systems  with  Data 


16,098 


Estimated  #  of  Systems 

>  Level  Evaluated 

(credible  intervals)*-'' 


Estimated  %  of  Systems 

>  Level  Evalnated 

(credible  intervals)* 


(0-0) 


CuireniMCL    0.0002 


16,098 


(0-0) 


0.000% 


(0.000% -0.000%) 


0.000% 


(O.OOO^'o- 0.000^'.) 


Population  Served  by  Systems' 


Level 
(in  mg/L) 


16-State  Cross- 
Section  -  Total 
Population  Served 
by  Systems  with 
Data 


Estimated  Population 
Served  by  Systems 
>  Level  Evaluated 

(credible  intervals)* 


99,942,600 


Current  MCL    0.0002 


99,942,600 


(0-0) 


(0-0) 


Estimated  %  of  Population 

Served  by  Systems 

>  Level  Evaluated 

(credible  intervals)* 


0.000% 


(0.000%  -  0.000%) 


0.000% 


(0.000%  -  0.000%) 


are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 
concentrations  above  the  specified  level  of  evahiation. 

percentages  are  shown  to  three  significant  figures.  AH  system  values  are  rounde4Jethe  nearest  whole  system.  All  population 
valuks  are  rounded  to  the  nearest  hundred. 

edible  intervals"  are  generated  to  quantify  the  unceruinty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 
dau.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 
ly  and  Occurrence  Findings  Report  for  the  Six-Year  Review  of  Existing  National  Primary  Drinking  Water  Regulations" 
(USf  PA.  2003d). 

value  does  not  necessarily  reflect  the  number  of  systems  out  of  compliance  with  the  current  MCL,  because  these  data  were 
ted  over  the  1993-1997  time  period,  and  because  the  value  represents  the  estimated  mean  value  over  that  time  period,  not  the 
running  quarterly  average  on  which  compliance  is  based. 


occii  rrence  i 
Metl  iodology  i 
;usi  ;l 

*Thi5 
colle  :ted 
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The  results  of  the  detailed  occurrence 
and  expostire  analysis  indicate  that  few, 
if  any,  of  the  16,098  systems  sampled  in 
the  16-State  cross-section  might  be 
affected  if  EPA  were  to  consider  levels 
as  high  as  0.001  mg/L.  The  current 
BATs  and  small  system  compliance 
technology  for  lindane  have  other 
beneficial  effects  (e.g.,  reduction  of 
other  co-occurring  contaminants,  or 
other  common  impurities)  in  addition  to 
lindane  removal.  Therefore,  if  EPA  were 
to  consider  a  higher  level,  the  Agency 
does  not  know  how  many  of  these 
public  water  systems  that  are  currently 
treating  to  comply  with  the  current  MCL 
of  0.0002  mg/L  would  be  likely  to 
discontinue  any  treatment  that  is 
already  in  place  (USEPA,  2002c; 
USEPA,  2003g). 

c.  Current  Decision.  Although  there 
are  new  health  effects  data  that  might 
support  calculation  of  a  less  stringent 
standard  for  lindane,  EPA  does  not 
believe  a  revision  to  the  NPDWR  for 
lindane  is  appropriate  at  this  time.  In 
making  this  decision,  the  Agency 
considered  whether  any  potential 
revision  to  the  lindane  NPDWR  is  likely 
to  provide  a  meaningful  opportimity  for 
cost-savings  to  public  water  systems  and 
their  customers.  After  consideration  of 
this  factor,  EPA  has  decided  that  any 
revision^«rhndane  would  be  a  low 
priority  activity  for  the  Agency,  and, 
thus,  is  not  appropriate  to  revise  at  this 
time  because  of: 
'  •  Competing  workload  priorities; 

•  The  administrative  costs  associated 
with  rulemaking;  and 

•  The  burden  on  States  and  the 
regulated  community  to  implement  any 
regulatory  change  that  resulted. 

.15.  Simazine 

One  commenter  agreed  that  simazine 
should  be  addressed  after  the  risk 
assessment  is  completed  in  2003  or 
2004.  The  commenter  requested  that  the 
Office  of  Water  (OW)  work  closely  with 
the  OPP  on  the  risk  assessment  at  that 
time.  The  commenter  also 
recommended  that  OW  address  the 
revision  of  the  existing  simazine 
NPDWR  before  the  next  review  cycle 
year,  scheduled  for  2008.  The 
commenter  believes  the  extensive 
mammalian  toxicology  database, 
submitted  as  part  of  the  Triazine  Special 
Review,  can  be  used  in  this  process. 

EPA  Response:  OW  has  been 
coordinating  with  OPP  for  the  revision 
of  the  atrazine  and  simazine  risk 
assessments.  Once  the  simazine  risk 
assessment  is  completed,  EPA  will 
determine  whether  a  compelling  reason 
exists  to  consider  review  of  the  simazine 
NPDWR  on  an  accelerated  schedule. 


C.  What  Comments  Did  EPA  Receive 
Regarding  the  Review  of 
Implementation-Related  Issues  for 
Chemical  NPDWRs? 

Several  commenters  recommended 
that  EPA  ensure  consistent  application 
of  rules  by  making  rules  more  consistent 
with  respect  to  monitoring  ft-equency, 
triggers  for  increased  monitoring, 
criteria  for  returning  to  routine 
monitoring,  and  criteria  for  reducing 
sample  requirements.  In  addition, 
commenters  suggested  that  the  Agency 
review  possible  ways  for  reducing  the 
reporting  burden  on  States,  which  could 
free  up  State  resources  currently  used  to 
implement  rules. 

One  commenter  was  concerned  about 
monitoring  and  reporting  issues  in 
conjunction  with  CMR.  The  commenter 
felt  that  EPA  should  not  miss  an 
opportunity  to  relieve  some  of  the 
unnecessary  confusion  that  the 
monitoring  requirements  of  Phase  II  and 
V  have  created.  This  confusion  includes 
issues  such  as,  what  a  detection  is  and 
what  the  monitoring  requirements  are 
for  systems  in  States  without  a  waiver 
program.  EPA  was  encouraged  to 
provide  this  consistency  fis  much  as 
possible,  including  using  the  standard 
monitoring  framework  to  allow  States 
and  water  systems  to  more  easily 
understand  rule  requirements  and 
reduce  the  need  for  States  to  update 
their  data  management  systems. 

One  commenter  said  EPA  should 
ensure  consistent  application  of  rules  by 
determining  whether  or  not  chronic 
contaminants  should  be  regulated  at 
non-transient  non-community  water 
systems  (NTNCWSs),  and  review 
existing  NPDWRs  to  ensure  that  rules 
are  applied  consistently.  Another 
commenter  recommended  that  the 
compliance  language  for  the  synthetic 
organic  chemicals  (SOCs)  and  volatile 
organic  chemicals  (VOCs)  in  the  Final 
Arsenic  Rule  (66  FR  6975,  Januar>'  22, 
2001  (USEPA,  2001))  be  adopted  for  the 
inorganic  chemicals  (lOCs),  and  that 
systems  not  be  considered  in  violation 
of  the  MCL  until  it  has  completed  one 
year  of  quarterly  samples. 

EPA  Response:  The  Agency  agrees 
that  consistency  across  regulations  is 
desirable  to  the  extent  that  it  does  not 
jeopardize  public  health  protection  or 
the  environment. 

As  part  of  the  Advanced  Notice  of 
Proposed  Rulemaking  for  CMR  (62  FR 
36100,  July  3,  1997  (USEPA,  1997a)), 
EPA  considered  some  of  the  issues 
raised  by  the  commenters.  However, 
during  the  comment  period  for  the 
CMR,  stakeholders  generally  indicated 
that  the  existing  monitoring  framework 
was  sufficient.  Most  State  commenters 


indicated  that  it  would  be  too 
burdensome  to  adopt  CMR.  As  a  result, 
the  Agency  decided  to  take  no  further 
action  on  the  CMR.  However,  the 
Agency  established  a  standardized 
monitoring  framework  which  applies  to 
all  of  the  regulated  chemical  and 
radiological  contaminants  (except  lead 
and  copper).  The  new  chemical  and 
radiological  rules  that  EPA  has 
promulgated  (e.g.,  arsenic  and 
radionuclides)  are  coordinated  with  the 
standardized  monitoring  framework. 
The  Agency  made  special  efforts  to 
ensure  that  the  reduced  monitoring 
periods  are  in  line  with  the  3-year 
compliance  periods  in  the  standardized 
monitoring  framework. 

To  assist  States  with  understanding 
rule  requirements,  the  Agency 
conducted  a  series  of  Phase  II/V  training 
in  2001.  The  training  provided 
information  to  help  States  make 
informed  decisions  about  reducing 
quarterly  monitoring  requirements. 
With  respect  to  reduced  monitoring. 
States  currently  have  the  flexibility  to 
reduce  the  frequency  of  monitoring  and/ 
or  to  waive  sampling  requirements  for 
any  given  contaminant  after  minimum 
criteria  are  met  to  demonstrate  that  the 
system  is  reliably  and  consistently 
below  the  MCL  and/or  not  vulnerable  to 
contamination. 

■  NTNCWSs  are  traditionally  regulated 
for  chronic  contaminants.  However, 
through  an  alternative  mechanism,  the 
Agency  is  currently  evaluating  risk  and 
exposure  as  they  pertain  to  NTNCWS 
monitoring  requirements.  This  review 
will  not  be  completed  in  time  for  this 
Six-Year  Review  process.  Until  all  the 
issues  have  been  identified  and  specific 
options  have  been  formulated,  it  will 
not  be  clear  if  a  revision  to  regulations 
is  indicated. 

EPA  intends  to  consistently 
implement  compliance  determination 
provisions  for  lOCs.  SOCs,  and  VOCs  for 
all  NTNCWSs  and  community  water 
sj'stems,  as  described  in  the  preamble  to 
the  Final  Arsenic  Rule  (66  FR  6975  at 
,  6990,  Januar\'  22,  2001  (USEPA,  2001)). 
The  rule  makes  compliance 
determinations  based  on  a  running 
annual  average.  The  clarifications  to 
compliance  determinations  for  SOCs, 
lOCs,  and  VOCs  are  based  on  the 
'  average  of  the  initial  MCL  exceedance 
and  any  subsequent  State-required 
confirmation  samples.  States  have  the 
flexibility  to  require  confirmation 
samples  and  more  frequent  monitoring, 
in  addition  to  required  quarterly 
samples.  The  average  of  the  exceedance 
and  confirmation  sample  constitutes  the 
first  quarterly  sample.  Compliance  with 
the  MCL  is  based  on  the  average  of  the 
first  quarterly  sample  and  three 
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additional  si  mples  over  a  period  of  one 
year,  unless  my  one  quarterly  sample 
would  cause  the  running  annual  average 
to  exceed  th(  i  MCL.  Then  the  system  is 
out  of  compl  iance  immediately 
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D.  What  Con  tments  Did  EPA  Receive  on 
the  Total  Co  iform  Rule? 

Several  co  nmenters  addressed  the 
TCR.  Several  commenters  raised  severaJ 
issues  relatir  g  to  monitoring.  Some 
contended  th  at  routine  monitoring 
should  be  fo(  used  on  critical  locations 
in  the  distribution  system,  rather  than 
on  the  currer  t  requirement  to  monitor 
all  parts  of  tli  e  distribution  system.  They 
also  urged  EI  'A  to  allow  the  use  of 
dedicated  sai  opling  taps.  Some 
commenters  u-gued  for  allowing  a 
finished  watt  r  storage  reservoir  as  a 
routine  moni  [oring  site.  Two 
commenters  irged  EPA  to  focus  on  E. 
coli  as  the  m(  asure  of  water  quality  in 
the  distributi  m  system,  rather  than  on 
total  coliforni  s.  In  addition  to  routine 
monitoring,  a  few  commenters 
addressed  the  topic  of  repeat  samples 
after  a  total  ci  diform-positive  sample. 
One  commen  :er,  for  example,  urged 
EPA  to  elimii  ate  the  requirement  to 
take  upstrean  and  downstream  repeat 
samples  after  a  total  coliform-positive 
sample.  Envii  onmental  groups  urged 
EPA  to  strengthen  the  TCR  and  other 
rules  that  pro  ect  against  pathogens,  and 
exhorted  EPA  not  to  ease  the  TCR 
burden  such  tnat  public  health  is 
compromised 

EPA  Respoi  ]se:  EPA's  aimouncement 
in  the  April  1  ^  2002,  Federal  Register 
was  only  inte  ided  to  discuss  the 
Agency's  inte  it  to  begin  the  process  for 
revising  the  T  ZR.  EPA  will  consider  the 
commenters'  i  uggestions  as  part  of  the 
revision  proce  ss.  As  stated  in  the  April 
17,  2002,  Feddral  Register,  the  Agency 
plans  to  consi  der  revisions  to  the  TCR 
with  new  reqi  irements  for  ensuring  the 
integrity  of  di;  itribution  systems.  The 
Agency  remai  is  committed  to  obtaining 
input  from  sta  keholders  as  part  of  the 
rule  developn  ent  process.  EPA  agrees 
with  the  comr  lent  that  pubhc  health 
should  not  be  compromised,  and  will 
consider  only  those  revisions  that  will 
assure  public  lealth  protection. 

E.  What  Comn  rents  Did  EPA  Receive  on 
Research  Neei  's? 


Commenter 
information  o 
resulting  from 
would  be  bett^; 
summary  of 
identified  by 
felt  that  this 
inform  future 
Commenters 
research  need 


found  that  EPA's 
potential  research 

the  review  of  NPDWRs 

r  represented  by  a 
re  search  needs  that  were 
t  le  Agency.  Commenters 
si  immary  is  important  to 

egulatory  decisions, 
also  suggested  additional 

that  had  not  been 


identified  by  EPA  in  its  preliminary 
review. 

EPA  Response:  EPA  agrees  that  the 
identification  of  research  needs  is  an 
important  component  of  the  review  of 
^fPDWRs.  Research  findings  may 
support  future  reviews  and/or  revisions 
to  NPDWRs. 

The  Agency  is  considering  research 
needs  that  it  identified  as  part  of  the 
review  as  well  as  those  suggested  by 
commenters.  EPA  will  continue  to 
identify  areas  where  data  are  lacking. 
Dialogue  with  industry  and  other 
groups,  including  those  that  sponsor  or 
conduct  research  on  priority  areas, 
would  be  beneficial  to  the  drinking 
water  program.  Collaboration  in 
sponsoring  studies  can  provide  multiple 
benefits. 

There  are  two  research  needs 
associated  with  the  Six- Year  Review 
that  are  being  addressed  through 
mechanisms  external  to  EPA.  The 
National  Research  Council  of  the 
National  Academy  of  Sciences  is 
conducting  an  assessment  of  recent  data 
on  fluoride  health  effects.  In  addition, 
the  National  Toxicology  Program  is 
conducting  a  study  on  chromium  VI 
toxicity.  Both  of  these  research  efforts 
are  discussed  in  the  April  17,  2002, 
Federal  Register  aimouncement  of 
EPA's  preliminary  revise/not  revise 
decisions.  The  current  review  identified 
several  general  and  specific  areas  of 
potential  research  related  to  treatment. 
The  treatment-related  research  areas  are 
briefly  discussed  in  the  Treatment 
Feasibility  Document  (USEPA,  2003g). 

EPA  is  currently  in  the  process  of 
examining  whether  specific  research 
needs  exist  within  each  of  the  Six-Year 
Review  areas  of  regulatory  consideration 
[i.e.,  health  effects,  analytical  methods, 
treatment,  implementation,  and 
occurrence/exposure).  Some  of  the 
research  needs  identified  during  the 
Six- Year  Review  effort  will  be  discussed 
in  the  context  of  the  Multi-Year  Plan 
(\fYP)  for  drinking  water.  The  MYP 
describes  the  EPA  Office  of  Research 
and  Development's  fiscal  year  2003  to 
2010  research  program  to  support  the 
regulatory  development  activities  of  the 
EPA  Office  of  Water.  EPA  plans  to  make 
this  document  available  to  the  public  in 
2003. 
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Digital  Flight  Data  Recorder 
Requirements— Changes  to  Recording 
Specificationis  and  Additional 
Exceptions 

agency:  Federal  Aviation 
Administratic  n  (FAA).  DOT. 
ACTION:  Final  rule 
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Federal  Aviation 
,  Office  of  Rulemaking, 
In  dependence  Avenue 
(in,  DC  20591,  or  by 
-9680.  Make  sure  to 


identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  its  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
h  ttp  .//www.jaa  .gov/avr/arm/sbrefa  .htm, 
or  by  e-mailing  us  at 
9-AWA-SBREFA@faa.gov. 

Background 

In  response  to  a  series  of 
recommendations  issued  by  the 
National  Transportation  Safety  Board 
(NTSB),  the  FAA  revised  and  updated 
parts  121,  125  and  135  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR)  in  1997 
to  require  that  flight  data  recorders  on 
U.S.  registered  airplanes  be  upgraded  to 
record  additional  parameters  of  data  (62 
FR  38362,  July  17,  1997).  The  exact 
number  of  parameters  required  depends 
on  the  age  of  the  airplane;  airplanes 
manufactiired  after  August  19,  2002, 
must  record  88  parameters  of  flight  data. 

Prior  to  the  1997  rule,  the 
specifications  for  flight  data  recorders 
(the  range,  accuracy,  sampling  intervals, 
and  resolution  required  for  each 
parameter)  were  found  in  appendix  B  to 
part  121.  As  part  of  the  1997  rule 
upgrade,  a  new  appendix  M  to  part  121 
was  created,  which  includes  the  newly 
required  parameters  and  new 
specifications  for  some  of  the  existing 
parameters.  The  standards  of  appendix 
M  were  based  in  part  on  the 
specifications  found  in  the  European 
Organization  for  Civil  Aviation 
Equipment  (EUROCAE)'s  Document 
ED-55,  Minimum  Operational 
Performance  Specifications  (MOPS)  for 
Flight  Data  Recorder  Systems.  Appendix 
M  requires  increased  range,  acciu-acy, 
sampling  interval,  and  resolution 
requirements,  and  reflects  the 


performance  expected  of  newer 
technologies.  The  same  changes  were 
made  to  appendix  E  to  part  125 
(appendix  E),  and  appendix  F  to  part 
135  (appendix  F)  to  apply  to  airplanes 
operating  under  those  parts.  Discussion 
of  changes  made  to  appendix  M  in  this 
document  also  apply  to  appendices  E 
andF. 

Actions  Following  the  1997  Rulemaking 

Airbus  Industries.  Following  the 
adoption  of  the  1997  regulations.  Airbus 
Industries  (Airbus)  notified  the  FAA 
ttiat,  in  order  to  comply  with  the  new 
requirements  of  appendix  M  to  part  121, 
several  of  its  airplane  models  would 
have  to  undergo  major  equipment 
retrofits,  a  circumstance  the  1997  rule 
explicitly  tried  to  avoid.  Airbus  stated 
that  although  the  DFDR's  in  its  airplanes 
recorded  the  required  parameters,  some 
of  the  resolution  and  sampling  intervals 
for  certain  parameters  differed  slightly 
from  those  required  by  appendix  M.  The 
FAA  found  that  while  Airbus  had  noted 
these  differences  in  its  comment  to  the 
NPRM  proposing  the  1997  regulations, 
its  comment  was  not  fully  addressed  in 
the  preamble  to  the  final  rule. 

After  consulting  with  the  NTSB,  the 
FAA  determined  that  the  Airbus 
differences  were  acceptable  as  an 
alternative.  The  FAA  determined  the 
most  appropriate  way  to  accommodate 
the  differences  was  to  add  footnotes  to 
specific  parameters  of  appendix  M 
noting  the  Airbus  airplanes  affected  and 
the  different  specifications.  Footnote 
changes  for  Airbus  airplanes  were 
adopted  in  1999,  2000,  and  2002. 

Corrections  to  appendix  F  to  part  135. 
When  the  regulations  were  modified  to 
accommodate  Airbus  airplanes,  and 
during  the  adoption  of  other  recent 
changes  affecting  all  airplanes,  the  same 
changes  should  have  been  made  to 
appendix  M  to  part  121,  appendix  E  to 
part  125,  and  appendix  F  to  part  135  to 
reflect  the  fact  that  affected  aircraft  may 
operate  under  any  of  these  three  parts. 
On  at  least  two  occasions  the 
amendments  to  appendix  F  were 
inadvertently  omitted.  Accordingly,  this 
amendment  incorporates  all  of  the 
corresponding  changes  to  appendix  F 
that  were  not  made  previously.  These 
changes  are  considered  conforming 
changes  to  appendix  F  that  are  in  die 
nature  of  a  correction.  The  FAA  is  not 
specifically  requesting  comment  on 
these  changes,  although  any  operator 
that  finds  itself  adversely  affected  by 
these  changes  to  appendix  F  may  submit 
this  information  to  the  person  listed 
under  the  FOR  FURTHER  INFORMATION 
CONTACT  heading. 
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On  May  31,  2001,  the  Boeing 
Company  (Boeing)  petitioned  the  FAA 
for  exemptions  for  three  of  its  airplane 
models  that  did  not  meet  the  resolution 
requirements  of  appendix  M  for  certain 
parameters,  and  for  an  exemption  to  the 
August  20,  2001,  compliance  date. 
Boeing  requested  that  operators  of  its 
airplanes  be  allowed  to  continue 
operating  without  meeting  the 
resolution  requirements  of  appendix  M, 
or  that  appendix  M  be  revised  to  reflect 
the  current  recording  capabilities  of  the 
affected  airplanes. 

After  reviewing  the  petition,  the  FAA 
determined  that  it  could  not  issue  an 
exemption  from  an  operating  rule  to  a 
manufacturer  on  behalf  of  the  operators 
of  its  affected  airplanes.  Further,  the 
FAA  found  that  the  issues  raised  in 
Boeing's  petition  were  complex  and 
could  not  be  resolved  before  the  August 
20  compliance  date.  The  FAA  found 
that  additional  time  was  needed  to 
gather  the  technical  and  cost 
information  necessary  to  make  an 
informed  decision  and  implement  a 
solution. 

In  order  to  prevent  the  grounding  of 
non-compliant  airplanes,  the  FAA 
issued  Special  Federal  Aviation 
Regulation  Number  89  (SFAR  89)— 
Suspension  of  Certain  Flight  Data 
Recorder  Requirements,  on  August  15, 
2001  (66  FR  44270,  August  22,  2001). 
The  SFAR,  published  as  a  final  rule 
with  request  for  comments,  provides 
temporary  relief  by  suspending  the 
resolution  recording  requirements  for 
certain  parameters  on  specified 
airplanes  operating  under  part  121,  part 
125,  or  part  135,  until  August  18,  2003. 

In  memos  dated  June  25  and  27,  2001, 
Dassault  Aviation  (Dassault)  notified  the 
FAA  that  two  of  its  model  airplanes 
could  not  comply  with  DFDR  resolution 
requirements.  Dassault  stated  that,  as 
configured  with  the  current  flight  data 
acquisition  unit  and  bus  assembly, 
affected  airplanes  did  not  meet  the 
resolution  requirements  of  the 
regulation.  Dassault  indicated 
development  of  a  new  data  acquisition 
unit  to  meet  the  resolution  requirements 
of  appendix  M  would  be  expensive,  and 
requested  relief  similar  to  that 
previously  granted  to  Airbus.  Similar  to 
the  Boeing  request,  the  FAA  determined 
that  there  was  not  enough  time  to  gather 
the  information  necessary  to  resolve 
these  issues  before  the  August  20,  2001, 
compliance  date.  The  FAA  included 
temporary  relief  for  operators  of  affected 
Dassault  airplanes  in  SFAR  89,  and 
maintained  that  relief  upon  receiving  a 
specific  petition  for  rulemaking  from 
Dassault  on  October  11,  2002. 


Anticipating  that  there  might  be  other 
airplanes  with  similar  DFDR  resolution 
issues  that  had  not  yet  become  evident, 
the  FAA  included  a  provision  in  SFAR 
89  that  provides  relief  to  operators  of 
other  airplanes  that  might  not  meet  the 
resolution  recording  requirements. 
Operators  of  those  airplanes  were 
required  to  notify  the  FAA  of  the 
situation  and  provide  requested 
information  in  order  to  take  advantage 
of  the  relief  provided  in  the  SFAR. 
Several  operators  of  affected  Boeing 
airplanes  contacted  the  FAA  to  indicate 
that  they  were  making  use  of  the  SFAR 
relief,  but  no  other  noncompliant 
aircraft  models  have  been  reported  or 
identified. 

Disposition  of  Comments  to  SFAR  89 

Five  comments  were  received  in 
response  to  SFAR  89.  Fouir  of  the  five 
comments  fully  support  the  SFAR  and 
urge  the  FAA  to  adopt  a  solution  that 
would  prevent  the  retrofit  of  currently 
installed  equipment.  The  NTSB 
commented  in  favor  of  the  SFAR  as 
well,  but  also  questioned  some 
definitions  and  conclusions  presented 
in  the  original  Boeing  petition.  All  of 
the  comments  addressed  the  problem  on 
Boeing  airplanes. 

In  a  comment  supplementing  its 
original  petition,  Boeing  stresses  that 
the  relief  from  the  resolution 
requirements  provided  in  SFAR  89  do 
not  compromise  the  integrity  of  the 
DFDR  signal  and  "should  not  hinder 
any  accident  or  incident  investigation." 
Boeing's  comment  includes  detailed 
technical  information  illustrating  the 
difference  between  the  requirements  of 
appendix  M  and  the  existing  resolution 
recorded  by  affected  Boeing  airplanes. 
In  specific  instances,  Boeing  notes,  the 
differences  between  the  requirements 
and  the  actual  resolution  are  negligible, 
such  as  9/10,000  of  an  inch  of 
movement  on  the  aileron  trailing  edge. 

Boeing  estimates  that  it  would  cost 
$38  million  to  redesign  the  coipponents 
and  modify  the  data  frames  in  the  534 
airplanes  currently  affected  by  the 
regulations,  and  the  redesign  and 
retrofit  would  take  up  to  3  years  to 
complete.  Boeing  requests  that  the  relief 
provided  in  the  SFAR  be  made  a 
permanent  part  of  part  121  appendix  M. 

The  Air  Transport  Association  (ATA) 
submitted  two  comments  on  behalf  of 
its  member  airlines.  The  first  comment, 
dated  September  21,  2001,  supports  the 
SFAR  and  recommends  that  the  relief 
provided  by  the  SFAR  be  made 
permanent  for  affected  Boeing  airplanes. 
Citing  the  parameters  that  were  changed 
for  specific  Airbus  airplanes,  the  ATA 
states  that  there  is  no  justification  for 
forcing  further  changes  on  Boeing 


airplanes  because  they  already  meet  the 
intended  purpose  of  the  rule.  The  ATA 
attached  comments  fi-om  two  of  its 
members — Airborne  Express  and 
American  Airlines — which  also  support 
adoption  of  a  permanent  change  to  the 
rule. 

In  a  comment  dated  October  16,  2001, 
the  ATA  forwarded  comments  from 
Delta  Airlines  who  also  urges 
permanent  adoption  of  the  SFAR 
specifications  for  Boeing  airplanes.  The 
ATA  and  two  of  its  members  each 
expressed  concern  that  a  retrofit  of  the 
affected  airplanes  would  be  costly 
without  providing  any  discernible 
improvement  in  the  quality  of  recorded 
data. 

United  Parcel  Service  (UPS)  supports 
permanent  relief  for  Boeing  767  model 
aH°planes.  In  its  comment.  UPS  notes 
that  the  NTSB  has  found  the  varied 
resolution  acceptable,  and  that  the  FAA 
had  set  the  precedent  for  such  action  by 
amending  the  regulations  for  Airbus 
airplanes.  The  UPS  comment  includes 
specific  technical  information  for  the 
767  model  airpjane.  UPS  states  that 
permanent  relief  will  allow  it  to 
continue  operating  32'Boeing  767  model 
airplanes  without  incurring  additional 
modification  costs,  and  suggests  that  the 
change  be  adopted  in  the  form  of  a 
footnote,  similar  to  those  used  for 
Airbus  airplanes. 

Airbus  submitted  a  comment 
supporting  the  FAA's  action  to  provide 
relief  by  suspending  the  resolution 
requirements.  Most  of  the  Airbus 
comment,  however,  addresses  the 
relationship  between  the  operating  rules 
and  the  certification  rules  of  part  25, 
and  the  steps  required  for  certification. 
Airbus's  comment  is  directed  at  some  of 
the  information  provided  in  the  initial' 
Boeing  petition  that  was  not  adopted  as 
part  of  the  SFAR.  This  includes  a 
Boeing  statement  that  if  its  definition  of 
resolution  were  adopted,  there  would  be 
no  need  for  a  list  of  specific  resolution 
requirements  in  the  regulations.  Airbus 
recognizes  that  this  topic  is  outside  the 
scope  of  the  SFAR,  but  indicates  that 
the  FAA  should  not  simply  accept 
Boeing's  suggested  changes,  and  instead 
should  take  a  harmonized  approach  to 
adoption  of  working  definitions  for 
DFDR  systems  and  specifications. 

The  National  Transportation  Safety 
Board  (NTSB)  concurs  with  the  intent  of 
the  SFAR  to  provide  temporar\'  relief 
while  reviewing  the  comments.  The 
NTSB  states  that  since  the  SFAR 
resulted  from  the  May  2001  Boeing 
petition,  the  NTSB's  comments  address 
the  specifics  of  the  Boeing  petition 
rather  than  the  SFAR  language  itself 

The  NTSB  notes  that  the  Boeing 
petition  includes  a  number  of  requests 
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for  changes  to  the  regulatioiis 
addressing  flicht  data  recorders  that  are 
not  relevant  tp  the  action  providing 
relief  for  resolution  requirements  on 
certain  Boeing  airplanes. 

The  NTSB  states  that  resolution  is 
critical  to  the  iquality  of  digital  flight 
data.  If  coarse^  resolution  is  allowed, 
data  quality  could  be  reduced  to  an 
unacceptable  level  and  would  more 
easily  be  subj^  to  misinterpretation. 
The  NTSB  concludes  that  explicit 
resolution  requirements  should  remain 
in  the  regulations. 

The  NTSB  also  notes  that  for  many 
parameters,  the  resolution  requirement 
is  expressed  an  a  percentage  of  the  full 
range  of  travel  of  the  control  surface 
being  measured,  rather  than  the  actual 
range  of  travel,  since  the  latter  differs 
widely  between  aircraft  models.  The 
NTSB  notes  that  when  the  total  range  of 
motion  is  short,  the  percentages  make 
the  regulation  more  stringent.  In  such 
cases,  the  NTSjB  concludes,  "The 
minimum  resoflution  for  a  given 
parameter  should  be  evaluated  to 
determine  if  r%ulatory  relief  could  be 
granted  and  thp  accuracy  requirements 
maintained."  Using  that  criterion,  the 
NTSB  concludes  it  has  no  objection  to 
the  specific  resolution  relief  requested 
by  Boeing  (with  the  exception  of  vertical 
acceleration  in  the  Boeing  717  model 
airplane}. 

The  NTSB  cimment  goes  on  to  give 
its  position  regarding  each  of  the  11 
specific  changes  requested  in  the  Boeing 
petition. 

FAA  Response 

The  FAA  agr  ges  with  Airbus  that  the 
issue  of  a  new  esolution  definition  is 
beyond  the  scope  of  the  rulemaking. 
The  FAA  will  c  ontinue  to  consider  the 
broader  issues  )utlined  in  the  Boeing 
request,  but  wi  1  not  change  the  current 
format  of  the  rejgulation  or  adopt 
definitions  thaljaffect  virtually  all 
airplanes  opera  ting  today.  Any  changes 
the  FAA  may  c  loose  to  propose  would 
be  accomplished  only  after  input  from 
the  industry. 

petition,  Boeing 
Ihe  amendments  affecting 
adified  as  footnotes  to  the 
^ters.  Based  on 
I  Boeing  technical 
ind  NTSB,  the  FAA  is 
cunending  the  affected  appendices  by 
making  appropriate  changes  requested 
by  Boeing,  excebt  for  the  change  to 
parameter  5  (vertical  acceleration). 

Boeing  was  aiked  to  submit 
additional  data  to  the  FAA  in  order  to 
clarify  question  >  and  concerns  raised  in 
the  original  pet:  tion  and  the  NTSB 
comment.  Boeii  g  submitted  the 
requested  data  i  nd  the  new  information 


In  its  origina 
requested  that 
its  aircraft  be  c 
affected  param 
discussions  wi 
representatives 


was  reviewed  in  a  June  26,  2002, 
meeting  between  FAA  personnel  and 
NTSB  representatives.  In  the  meeting, 
NTSB  agreed  that  global  changes  for  the 
following  parameters  under  appendix  M 
of  part  121  were  acceptable:  12a,  14a, 
16,  23,  and  26.  An  amendment  to 
footnote  12  to  coordinate  with  changes 
to  parameter  23  was  also  accepted 
dxu-ing  the  meeting.  The  NTSB  does  not 
support  a  global  change  to  the  appendix 
concerning  parameter  5.  Instead,  the 
NTSB  agrees  with  the  insertion  of  a 
footnote  into  each  affected  appendix 
providing  the  necessary  relief  for  the 
Boeing  B-717  airplane. 

Boeing  submitted  another  petition  on 
October  18,  2002,  seeking  changes  to 
three  additional  parameters.  The 
requested  changes  would  affect 
parameters  9,  87,  and  88  for  Boeing  737 
and  777  airplanes.  FAA  personnel  later 
discussed  the  request  with  NTSB 
representatives  and  the  changes  were 
found  to  be  acceptable.  The  additional 
petition  is  consistent  with  a  request  by 
the  FAA  for  information  regarding 
airplane  models  that  could  not  meet  the 
resolution  requirements,  but  were  not 
included  in  the  relief  granted  in  SFAR 
89. 

No  comments  were  received 
concerning  Dassault's  request  to  amend 
the  resolution  recording  requirements 
for  parameters  5  and  26  for  two  of  its 
airplane  models.  Therefore,  the  FAA  is 
revising  footnotes  9  and  14  in  each 
affected  appendix  to  accommodate 
Dassault's  requested  relief  from  the 
existing  requirement. 

If  the  rule  is  not  changed,  operators  of 
certain  Boeing  and  Dassault  airplanes 
would  be  required  to  complete  costly 
retrofits.  The  incremental  differences  in 
the  measurements  obtained  are 
considered  insignificant.  By 
incorporating  global  changes  and 
footnotes  into  this  rule,  retrofits  will  not 
be  necessary,  and  it  is  accepted  that 
accident  investigations  will  not  be 
compromised.  Therefore,  the  FAA  has 
determined  that  retrofitting  to  meet  the 
higher  standards  is  unnecessary. 
Accordingly,  the  FAA  is  amending  the 
resolution  recording  requirements  for 
parameters  9,  12a,  14a,  16,  19,  23,  87, 
88,  and  adding  revised  footnotes  to 
parameters  5  and  26  of  appendix  M  of 
part  121,  appendix  E  of  part  125,  and 
appendix  F  of  part  135.  This  rule  also 
makes  a  correction  to  footnote  11  to  add 
a  missing  decimal  point.  The  revision  of 
the  recording  requirements  for 
parameters  9  and  19  will  remove  the 
need  for  the  footnotes  (9  and  14)  in  the 
current  regulation.  Rather  than 
renumber  each  footnote  in  this  rule,  we 
are  using  footnotes  9  and  14  to  apply  the 
specific  changes  requested  for  the  B-717 


and  Dassault  airplanes.  Therefore, 
footnotes  9  and  14  will  be  revised  to 
apply  to  parameters  5  and  26 
respectively. 

Exceptions  to  DFDR  Requirements 

When  the  FAA  developed  the  1997 
DFDR  regulations,  we  recognized  that 
the  costs  of  retrofitting  some  older 
aircraft  models  would  be  prohibitive 
and  would  likely  force  the  aircraft  out 
of  service.  The  regulations  incorporated 
an  exceptions  paragraph  into  each  of  the 
operating  rule  parts;  these  paragraphs 
list  specific  aircraft  models  that  are  not 
subject  to  the  1997  upgrade 
requirements.  These  aircraft  must 
continue  to  comply  with  the  flight  data 
recorder  regulations  previously  in  effect 
for  their  operation.The  FAA  also  noted 
in  the  final  rule  that  operators  that 
found  other  models  of  aircraft 
appropriate  for  exception  status  could 
petition  the  FAA  for  inclusion  of  the 
aircraft  model  in  the  exceptions 
paragraph.  In  general,  the  FAA  bases 
exception  status  on  the  age  of  the 
aircraft,  the  number  of  aircraft  still  in 
operation,  and  the  expected  cost  of 
DFDR  upgrades. 

Since  the  1997  rule  was  promulgated, 
the  FAA  hcis  received  a  number  of 
requests  for  exception  status.  After 
reviewing  information  submitted,  most 
of  the  models  were  granted  exemptions 
to  continue  operating  without  the 
upgrades  until  the  operating  rules  were 
changed.  No  opposing  comments  were 
received  when  the  exemption  requests 
were  published.  Accordingly,  this 
rulemaking  includes  those  additions  to 
the  lists  of  excepted  aircraft.  While 
these  aircraft  are  excepted  from  upgrade 
requirements,  most  are  still  covered 
under  other  current  sections  and  as 
such,  all  installed  equipment  must 
continue  to  be  used  and  maintained 
according  to  the  regulation.  The  sections 
that  are  being  amended  to  include 
additional  excepted  aircraft  are  Sections 
121.344(1)(2),  121.344a(f),  125.226{1)(2), 
and  135.152(k). 

Paperwork  Reduction  Act 

There  are  no  ciurent  or  new 
requirements  for  information  collection 
associated  with  this  amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
unde^the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 
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Economic  Evaluation,  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
to  propose  or  adopt  a  regulation  only 
upon  a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  section  2531-2533)  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation.). 

Regulations  that  are  expected  to  have 
minimal  impact  are  not  required  to  be 
analyzed  as  described  above.  The 
Department  of  Transportation  Order 
2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  Evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  the  proposed  regulation. 
The  FAA  has  determined  that  there  are 
no  costs  associated  with  this  final  rule. 
Instead,  this  rule  relieves  operators  of 
Boeing  and  other  aircraft  from  a  cost 
that  would  have  been  inadvertently 
imposed  on  them  in  the  adoption  of  the 
1997  regulations.  This  cost  would  have 
been  imposed  on  Boeing  beginning  on 
August  20,  2002.  Without  exemption 
relief,  other  operators  would  have  been 
affected  at  various  times  depending  on 
the  date  of  manufacture  and  type  of 
equipment.  This  change  effectuates  the 
original  intent  of  the  1997  regulations. 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule  (1)  has  benefits 
which  justify  its  costs;  (2)  is  not  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866  and  is  not  "significant"  as 
defined  in  DOT's  Regulatory  Policies 


and  Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (4)  will  have 
little  effect  on  international  trade;  and 
(5)  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 

The  purpose  of  this  rule  is  to 
eliminate  the  necessity  to  incorporate 
unnecessary  changes  into  an  existing 
type  of  aircraft  that  already  meets  the 
requirements  of  the  rule  except  for 
minor  variations  in  the  resolution- 
recording  requirement  or  because  of  age 
and  remaining  service  life  it  is 
impractical  to  install  the  new  DFDR's. 
The  FAA  has  determined  that  allowing 
the  continued  resolution  recording  at  a 
slightly  different  value  will  not  impact 
safety  or  the  collection  of  accident 
investigation  data  nor  will  e.xcepting 
certain  older  aircraft  from  the  rules  have 
a  negative  impact  on  safety.  This  rule 
relieves  air  carriers  from  a  costly  retrofit 
with  no  reduction  in  safety. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  directs  the  FAA  to  fit  regulatorv' 
requirepients  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  as  they  are  defined  in  the  Act. 
If  we  find  that  the  action  will  have  a 
significant  impact,  we  must  do  a 
"regulatory  flexibility  analysis." 

This  final  rule  will  relieve 
unnecessary  costs  to  operators  of  certain 
aircraft.  Therefore,  the  FAA  expects  this 
rule  to  impose  no  cost  on  small  entities. 
Consequently,  the  FAA  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  The  FAA  has 
assessed  the  potential  effect  of  this 
rulemaking  and  has  determined  that  it 
will  reduce  costs  to  U.S.  operators  of 
certain  airplanes  but  will  have  a 
minimal  effect  on  international  trade. 


Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  SlOO  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  final  rule  does  not  contain  such 
a  mandate.  Therefore,  the  requirements 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore  does 
not  have  federalism  implications. 

Envirotunental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  We 
have  determined  that  the  final  rule  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects 

UCFRPart  121 

Air  carriers.  Aircraft,  Aviation  safety, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  125 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 
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14  CFR  Part 

Air  taxis,  / 
Reporting  an 
requirements 

The  .\niendn  ent 


■  In  consider  ition 
Federal  Avial  ion 
amends  Chap  I 
Federal  Regulations 
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ircraft.  Aviation  safety, 
I  record  keeping 


of  the  foregoing,  the 
Administration 
erIofTitlel4,  Codeof 
as  follows: 


PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

■  1.  The  authority  citation  for  part  121 
continues  to  nead  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
41706.  44101,  44701-44702,  44705,  44709- 
44711,  44713.  44716-^4717,  44722,  46105. 

■  2.  Section  ip.344(l){2)  is  revised  to 
read  as  foUowk: 

§121.344    Digftal  flight  data  recorders  for 
transport  categpry  airplanes. 


(D*  *  * 

(2)  British  Aerospace  1-11.  General 
Dynamics  Convair  580,  General 
Dynamics  Convair  600,  General 
Dynamics  Convair  640,  deHavilland 
Aircraft  Company  Ltd.  DHC-7,  Fairchild 
Industries  FH  227,  Fokker  F-27  (except 
Mark  50),  F-28  Mark  1000  and  Mark 
4000.  Gulfstream  Aerospace  G-159, 
Jetstream  4100.  Lockheed  Aircraft 
Corporation  Electra  10-A,  Lockheed 
Aircraft  Corporation  Electra  10-B, 
Lockheed  Aircraft  Corporation  Electra 
10-E,  Lockheed  Aircraft  Corporation 
Electra  L-188,  Lockheed  Martin  Model 
382  (L-lOO)  Hercules,  Maryland  Air 
Industries.  Inc.  F27.  Mitsubishi  Heavy 
Industries.  Ltd.  YS-11.  Short  Bros. 
Limited  SD3-30,  Short  Bros.  Limited 
SD3-60. 

■  3.  Section  121.344a(f)  is  revised  to  read 
as  follows: 

§  1 21 .344a    Digital  flight  data  recorders  for 
10-19  seat  airplanes. 


Parameter! 


5  Normal  acceleration 
(verticaJ) ». 


9.  Thrust/power  or  eacti 
engine — primary  fligtit 
crew  reference. 


12a.  Pitcti  control(; 
fly-by-wire  systeiis) 


14a  Yaw  control  pi  isi- 
tion(s)  (non-fly-b)  ■ 
wire)*. 


16  Lateral  control 
face(s)  position' 


19.  Pitcti  tnmei 
sition 


23  Ground  spoiler 
tion  or  brake  sete  ;■ 
tion'2 


(f)  For  airplanes  that  were 
manufactured  before  August  18.  1997, 
the  following  airplane  types  need  not 
comply  with  this  section,  but  must 
continue  to  comply  with  applicable 
paragraphs  of  §  135.152  of  this  chapter, 
as  appropriate:  Beech  Aircraft-99 
Series,  Beech  Aircraft  1300,  Beech 
Aircraft  1900C.  Construcciones 
Aeronauticas.  S.A.  (CASA)  C-212. 
deHavilland  DHC-6.  Domier  228,  HS- 
748,  Embraer  EMB  110,  Jetstream  3101, 
Jetstream  3201,  Fairchild  Aircraft  SA- 
226.  Fairchild  Metro  SA-227. 

■  4.  Appendix  M  to  part  121  is  amended 
to  revise  item  numbers  5,  9,  12a,  14a,  16. 
19,  23,  26,  87  and  88  and  footnotes  5,  9, 
11,  12  and  14  to  read  as  follows: 

Appendix  M  to  Part  121— Airplane 
Flight  Recorder  Specifications 

The  recorded  values  must  meet  the 
designated  range,  resolution,  and  accuracy 
requirements  during  dynamic  and  static 
conditions.  All  data  recorded  must  be 
correlated  in  time  to  within  one  second. 


Range 


Accuracy  (sensor  input) 


Seconds  per  sampling 
inten/al 


Resolution 


Remarks 


-3gto-t^ 


±1%  of  max  range  ex- 
cluding datum  error  of 
±5%. 


0125  0.004g. 


Full  range  forward  ±2% 


1  (per  engine) 


)  (non      Full  range 


±2%  Unless  tiigfier  ac- 
curacy uniquely  re- 
quired. 


0.5  or  0.25  for  airplanes 
operated  under 
$121  344(f). 


0.3%  of  full 
range. 


0.5%  of  full 
range. 


Full  range 


±2°  Unless  fiigtier  accu- 
racy uniquely  required. 


0.5 


0.3%  of  full 
range. 


sur- 


Full  range 


+2°  Unless  tiigher  accu- 
racy uniquely  required 


0.5  or  0.25  for  airplanes 
operated  under 
§121 .344(f). 


0.3%  of  full 
range. 


Sufficient  parameters  (e.g.  EPR,  N1 
or  Torque,  NP)  as  appropriate  to 
ttie  particular  engine  t)eing  re- 
corded to  determine  power  in  for- 
ward and  reverse  thrust,  including 
potential  overspeed  condition. 

For  airplanes  that  tiave  a  fligfit  con- 
trol break  away  capability -that  al- 
lows either  pikjt  to  operate  the 
controls  independently,  record 
both  control  inputs.  The  control  in- 
puts may  be  sampled  alternately 
once  per  second  to  produce  the 
sampling  interval  of  0.5  or  0.25,  as 
applicable 

For  airplanes  that  have  a  flight  con- 
trol break  away  capability  that  al- 
lows either  pilot  to  operate  the 
controls  independently,  record 
both  control  inputs.  The  control  in- 
puts may  be  sampled  alternately 
once  per  second  to  produce  the 
sampling  interval  of  0.5. 

A  suitable  combination  of  surface  po- 
sition sensors  is  acceptable  in  lieu 
of  recording  each  surface  sepa- 
rately. The  control  surfaces  may 
"be  sampled  alternately  to  produce 
ttie  sampling  interval  of  0.5  or 
0.2S. 


surfs  ce  po-     Full  range 


±3°  Unless  higher  accu-      1 
racy  uniquely  required. 


I  osi-        Full  range  or  each  posi- 
tron (discrete) 


±2°  Unless  higher  accu- 
racy uniquely  required. 


1  or  0.5  for  airplanes  op- 
erated under 
§121 .344(f). 


0.6%  of  full 
range. 

0.5%  of  full 
range. 
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Parameters 


Range 


Accuracy  (sensor  input)       Seconds  ^r  sampling  ResolutK)n 


Remarks 


26  Radio  Altitude  '*  -20  ft  to  2,500  ft 


±2  ft  or  ±3%  whichever       1 
is  greater  below  500  ft 
and  ±5%  above  500  ft. 


87.  Ground  spoiler  posi- 
tion and  speed  brake 
selection 

88.  All  cockpit  flight  con- 
trol input  forces  (control 
wheel,  control  column, 
rudder  pedal). 


Full  range  or  discrete 


Full  range  control  wheel 
±70  lb  control  column 
±85  rudder  pedal- 
±165. 


±5% 


±5% 


0.5 


1  ft  +5%  above 
500  ft 


0.3%  of  full 
range. 


1   : 0.3%  full  range 


For  autoland/category  3  operatrons 
Each  radio  altimeter  should  be  re-. 
corded,  but  arranged  so  tfiat  at 
least  one  is  recorded  each  sec- 
ond. 


For  fly-by-wire  flight  control  systems, 
where  flight  control  surface  posi- 
tion Is  a  function  of  the  displace- 
ment of  ttie  control  input  device 
only,  it  is  not  necessary  to  record 
this  parameter  For  airplanes  that 
have  a  flight  control  break  away) 
capability  that  allows  either  pilot  to 
operate  the  control  independently, 
record  both  control  force  inputs 
The  control  force  inputs  may  be 
sampled   alternately   once   per   2 

.  seconds  to  produce  the  sampling 
interval  of  1 . 


sFor  A330/A340  series  airplanes,  resolution  =  1.18%  (0.703°>0,120°). 

'For  A330/A340  series  airplanes,  aileron  resolution  =  0.704%  (0.352°>0.100°).  For  A330/A340  series  airplanes,  spoiler  resolution  =  1  406%  (0.703°>0.100°). 

9  For  B-717  series  airplanes,  resolution  =  .005g.  For  Dassault  F900C/F900EX  airplanes,  resolution  =  .007g. 

•  ♦  •  •  "  * 

"  For  A330/A340  series  airplanes,  resolution  =  1.05%  (0.250°>0.120°).  For  A300  B2/B4  series  airplanes,  resolution  =  0.92%  (0.230°>0.125°). 
'2For  A330/A340  series  airplanes,  spoiler  resolution  =  1.406%  (0  703°>0  100°) 

^*  For  Dassault  F900C/F900EX  airplanes.  Radio  altitude  resolution  =  1 .25  ft.  ^  _  ^  ^ 


■  5.-6.  Special  Federal  Aviation 
Regulation  No.  89  (SFAR  89)— 
Suspension  of  Certain  Flight  Recorder 
Requirements  is  removed  on  the  date  this 
rule  becomes  effective. 

PART  125-CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE;  AND  RULES 
GOVERNING  PERSONS  ON  BOARD 
SUCH  AIRCRAFT 

■  7.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44705,  44710-44711,  44713,  44716- 
44717,44722. 


■  8.  Section  125.226(1)(2)  is  revised  to 
read  as  follows: 

§  1 25.226    Digital  flight  data  recorders. 


(«  *   *   * 

(2)  British  Aerospace  1-11,  General 
Dynamics  Convair  580.  General 
Dynamics  Convair  600,  General 
Dynamics  Convair  640,  deHavilland 
Aircraft  Company  Ltd.  DHC-7,  Fairchild 
Industries  FH  227,  Fokker  F-27  (except 
Mark  50),  F-28  Mark  1000  and  Mark 
4000,  Gulfstream  Aerospace  G-159, 
Jetstream  4100,  Lockheed  Aircraft 
Corporation  Electra  10-A,  Lockheed 
Aircraft  Corporation  Electra  10-B, 
Lockheed  Aircraft  Corporation  Electra 
10-E,  Lockheed  Aircraft  Corporation 


Electra  L-188,  Lockheed  Martin  Model 
382  (L-lOO)  Hercules,  Maryland  Air 
Industries,  Inc.  F27,  Mitsubishi  Heavy 
Industries,  Ltd.  YS-11,  Short  Bros. 
Limited  SD3-30.  Short  Bros.  Limited 
SD3-60. 

■  9.  Appendix  E  to  part  125  is  amended 
to  revise  item  numbers  5,  9,  12a,  14a.  16, 
19,  23.  26.  87  and  88  and  footnotes  5,  9, 
11,  12  and  14  to  read  as  follows: 

Appendix  E  to  Part  125 — Airplane 
Flight  Recorder  Specifications 

The  recorded  values  must  meet  the 
designated  range,  resolution,  and  accuracy 
requirements  during  dynamic  and  static 
conditions.  All  data  recorded  must  be 
correlated  in  time  to  within  one  second. 


Parameters 


Range 


Accuracy  (sensor  input) 


Seconds  per  sampling 
interval 


Resolution 


Remarks 


5.  Normal  Acceleration 
(Vertkal)9. 


-3gto+6g  ±1%  of  max  range  ex-        0.125 

eluding  datum  error  of 

±5%. 


0004g. 


9.  Thrust/Power  on  each       Full  Range  Forward 
engine — primary  flight 
crew  reference. 


±2%  1  (per  engine) 


0.3%  of  full 
range. 


Sufficient  parameters  {e.g.  EPR,  N1 
or  Torque,  NP)  as  appropnate  to 
the  particular  engine  t)eing  re- 
corded to  determine  power  in  for- 
ward and  reverse  thrust,  including 
potential  overspeed  condition 
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Parametei  > 


12a  Pitch  Control 
tion  (non-fly 
systems) 


'-by-  VI 


14a  Yaw  Control 
tion(s)  (non-fly-l 
wire)  5. 


K)Sl- 


16  Lateral  Control 
face(s)  Position 


19.  Pitch  Trim  Surface 
Position. 


23  Ground  Spoiler 
tion  or  Speed 
lection  '2 


Posi- 
Se- 


Brike 


26  Radio  Altitude  ^ 


5ForA330/A340 
^For  A330/A340 
'For  B-71 7  series 


"  For  A330/A340 
'^For  A330/A340 
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Range 


Accuracy  (sensor  Input) 


Seconds  per  sampling 
interval 


Resolution 


s)  posi- 
ire 


Full  Range 


±2%  Unless  Higher  Ac- 
curacy Uniquely  Re- 
quired. 


0.5  or  0.25  for  airplanes 
operated  under 
§  121.344(f). 


0.5%  of  full 
range. 


Full  Range 


±2°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 


0.5 


0.3%  of  full 
range. 


Sur-         Full  Range 


±2°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 


0.5  or  0.25  for  airplanes 
operated  under 
§121  344(f). 


0.3%  of  full 
range. 


Full  Range 


Full  Range  or  Each  Po- 
sition (discrete). 


-20  ft  to  2,500  ft 


±3°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 


±2°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 


±2  ft  or  ±3%  Whichever 
IS  Greater  Below  500 
ft  and  +5%  above  500 
ft 


87  Ground  spoiler  I  osi-        Full  Range  or  Discrete  ..     ±5%  0  5 

tion  and  speed  brpke 
selection 

88  All  cockpit  flight 
trol  mput  forces  (c  ontrol 
wheel,  control  cotymn, 
njdder  pedal) 


1  or  0.5  for  airplanes  op- 
erated under 
§121. 344(f) 


ion- 


Full  Range  Control  ±5% 

Wheel  ±70  lbs  Control 
Column  ±85  lb  Rudder 
pedal  ±165  lbs. 


0.6%  of  full 
range 


0.5%  of  full 
range 


1  ft  +5%  Above 
500  ft 


0.3%  of  tuK 
range 

0.3%  of  full 
range 


Remarks 


For  airplanes  that  have  a  flight  con- 
trol break  away  capability  that  al- 
lows either  pilot  to  operate  the 
controls  indef)endently,  record 
both  control  inputs.  The  control  in- 
puts may  be  sampled  alternately 
once  per  second  to  produce  the 
sampling  interval  of  0.5  or  0.25,  as 
applicable. 


For  airplanes  that  have  a  flight  con- 
trol break  away  capability  that  al- 
lows either  pilot  to  operate  the 
controls  independently,  record 
both  control  inputs  The  control  in- 
puts may  be  sampled  alternately 
once  per  second  to  produce  the 
sampling  interval  of  0.5. 


A  suitable  combination  of  surface  po- 
sition sensors  is  acceptable  in  lieu 
of  recording  each  surface  sepa- 
rately The  control  surfaces  may 
be  sampled  alternately  to  produce 
the  sampling  interval  of  0.5  or 
0.25. 


For  autdand/category  3  operations 
Each  radio  altimeter  should  t>e  re- 
corded, but  arranged  so, that  at 
least  one  is  recorded  each  sec- 
ond. 


For  fly-by-wire  flighf  control  systems, 
where  flighf  control  surface  posi- 
twn  is  a  function  of  the  displace- 
ment of  the  control  input  device 
only,  it  is  not  necessary  to  record 
this  parameter.  For  airplanes  that 
have  a  flighf  control  break  away 
capability  that  altows  either  pilot  to 
operate  the  control  independentiy, 

•  record  both  control  force  inputs. 
The  control  force  inputs  may  be 
sampled  alternately  once  per  2 
seconds  to  produce  the  sampling 
interval  of  1 . 


s»n€S 


airplanes,  resolution  =  1.18%  (0.703°>0.120°). 

airplanes,  aileron  resolution  =  0.704%  (0.352°>0.100°).  For  A330/A340  series  airplanes,  spoiler  resolution  =  1.406%  (0.703°>O.100°). 
airplanes,  resolution  =  _005g.  For  Dassault  F900C/F900EX  airplanes,  resolution  =  007g. 


s;nes 


I  ienes  airplanes,  resolution  =  1 .05%  (0.250°>0.120'').  For  A330  B2/B4  series  airplanes,  resolution  =  0  92%  (0  230°>0  125») 
1  leries  airplanes,  spoiler  resolution  =  1.406%  (0.703°>0. 100°).  "  ,  <»uuiium     u«/o  lu.^iju  >u.i^a  j. 


]«For  Dassault  F9  )0C/F900EX  airplanes.  Radio  Altitude  resolution  =  1  25  ft. 
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PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

■  lO.-ll.  The  authority  citation  for  part 
135  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  41706,  44113, 
44101,  44701^4702,  44705,  44709,  44711- 
44713,  44715-44717,  44722. 

■  12.  Section  135.152(k)  is  revised  to 
read  as  follows: 


§135.152    Flight  recorders. 

***** 

(k)  For  aircraft  manufactured  before 
August  18,  1997,  the  following  aircraft 
types  need  not  comply  with  this  section: 
Bell  212,  Bell  214ST,  Bell  412,  Bell 
412SP,  Boeing  Chinook  (BV-234), 
Boeing/Kawasaki  Vertol  107  (BV/KV- 
107-11),  deHavilland  DHC-6,  Eurocopter 
Puma  330J,  Sikorsky  58,  Sikorsky  61N, 
Sikorsky  76A. 

■  13.  Appendix  F  to  part  135  is  amended 
to  revise  item  numbers  1,  5,  7,  9,  12a, 


Parameters 


Range 


Accuracy  (sensor  input) 


Seconds  per  sampling 
interval 


12b,  13b,  14a,  15,  16, 17,  19,  20,  21,  23. 

24,  26,  37,  42,  57,  87  and  88  and  adding 
footnotes  1  through  1 7  to  read  as  follows: 

Appendix  F  to  Part  135 — Airplane 
Flight  Recorder  Specifications 

The  recorded  values  must  meet  the 
designated  range,  resolution,  and  accuracy 
requirements  during  dynamic  and  static 
conditions.  All  data  recorded  must  be 
correlated  in  time  to  within  one  second. 


Resolution 


Remarks 


1 .  Time  or  Relative  Time       24  Hrs,  0  to  4095  ±0.125%  Per  Ho&r 4  1  sec 

Counts ' . 

•  •  •  ^       .  .  . 

5.  Normal  Acceleration  -3gto+6g  ±1%  of  max  range  ex-        0.125  : 0.004g 

(Vertical)^.  eluding  datum  error  of 

±5%. 

•  •  •  •  '  • 

7.  Roll  Attitude 2  ±180°  ±2° 1  or  0  5  0.5  airplanes  0.5= 

operated  under 

§135.1520). 

*  •  •  *  • 

9.  Thrust/Power  on  each       Full  Range  Fonward ±2%  1  (per  engine) 0.3%  of  full 

engine — primary  flight  -  i  range 

crew  reference.  " 


12a.  Pitch  Control(s)  posi-     Full  Range 
tion  (non-fly-by-wire 
systems). 


±2°  Unless  Higher  Accu-     0.5  or  0.25  for  airplanes     0.5%  of  full 
racy  Uniquely  Re-  operated  under  range 

quired.  §135  152(j). 


12b.  Pitch  Control(s)  posi-  Full  Range ±2°  Unless  Higher  Accu- 

Bon  (fly-by-wire  sys-  racy  Uniquely  Re- 

tems)'  quired. 

13b.  Lateral  Control  posi-  Full  Range  ±2°  Unless  Higher  Accu- 

tion(s)  (fly-by-wire)*.  racy  Uniquely  Re- 

quired. 

14a.  Yaw  Control  posi-  Full  Range ±2°  Unless  Higher  Accu- 

tion(s)  (non-fly-by-  racy  Uniquely  Re- 

wire) s.  quired. 


15.  Pitch  Control  Sur- 
face(s)  Position  6. 


Full  Range 


16.  Lateral  Control  Sur- 
face(s)  Position  ^. 


Full  Range 


±2°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 


±2°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 


0  5  or  0  25  for  airplanes 
operated  under 
§135.1520). 


0.2%  of  full 
range 


0.5  or  0.25  for  airplanes 

operated  under 

§135  1520) 
0.5  or  0.25  for  airplanes     0.3%  of  full 

operated  under  range 

§135.1520). 


0.5  or  0.25  for  airplanes 
operated  under 
§135.1520). 


0.5  or  0.25  for  airplanes 
operated  under 
§135.1520). 


0.2%  of  full 
range. 


0.2%  of  full 
range. 


UTC  time  preferred  when  available. 
Counter  increments  each  4  sec- 
onds of  system  operation 


A    sampling    rate    of    0  5    is    rec- 
ommended 


■COM041 'Sufficient  parameters  (e.g. 
EPR,  N1  or  Torque.  NP)  as  appro- 
priate to  the  particular  engine 
being  recorded  to  determine  power 
in  forward  and  reverse  thrust,  in- 
cluding potential  overspeed  condi- 
tion 

For  airplanes  that  have  a  flight  con- 
trol break  away  c^>ability  that  al- 
lows eltfier  pitot  to  operate  the 
controls  independently,  record 
t)oth  control  inputs  The  control  in- 
puts may  be  sampled  alternately 
once  per  second  to  produce  the 
sampling  interval  of  0.5  or  0.25.  as 
applicable. 


For  airplanes  that  have  a  flight  con- 
trol break  away  capability  that  al-, 
lows  either  pilot  to  operate  the 
controls  independently,  record 
both  control  inputs  The  control  in- 
puts may  be  sampled  alternately 
once  per  second  to  produce  the 
sampling  interval  of  0.5. 

For  airplanes  fitted  with  multiple  or 
split  surfaces,  a  suitable  combina- 
tion of  inputs  IS  acceptable  in  lieu 
of  recording  each  surface  sepa- 
rately The  control  surfaces  may 
be  sampled  atlemately  to  produce 
the  sampling  interval  of  0.5  or 
0  25 

A  suitable  combinatkjn  of  surface  po- 
sition sensors  is  acceptable  in  lieu 
of  recording  each  surface  sep>a- 
rately  The  control  surfaces  may 
be  sampled  alternately  to  produce, 
the  sampling  interval  of  0.5  or. 
0.25. 
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Paramete  s 


Range 


Accuracy  (sensor  input) 


Seconds  per  sampling 
interval 


Resolution 


Remarks 


17.  Yaw  Control 
face(s)  Positior 


;>ur- 


Full  Range 


±2°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 


0.5  0.2%  of  full 

range. 


19.  Pitch  Trim  Su  lace  Full  Range 

Position. 


20  Trailing  Edge 
Cockpit  Control 
tion'o 

21  Leading  Edge 
Cockpit  Control 
tion". 


Flap  or       Full  Range  or  Each  Po- 
Selec-  sition  (discrete). 


Flap  or      Full  Range  or  Each  Dis- 
Selec-  Crete  Positwn. 


23.  Ground  Spoili 
tion  or  Speed 
lection '2 

24  Outside  Air  Timpera 
ture  or  Total  Ai(  Tem- 
perature'^ 

26.  Radio  Altitudd'* 


r  Posi-       Full  Range  or  Each  Po- 
ftake  Se-        sition  (discrete). 


-  50°  C  to  +90°  C 


-20  ft  to  2,500  ft 


±3°  Unless  Higher  Accu- 
racy Unkguely  Re- 
quired. 

±3°  or  as  Pilot's  Indi- 
cator. 


±3°  or  as  Pilot's  Indi- 
cator and  sufficient  to 
determine  each  dis- 
crete position. 


±2°  Unless  Higher  Accu- 
racy Uniquely  Re- 
quired. 

±2°C  


±2  ft  or  ±3%  Whichever 
Is  Greater  Below  500 
ft  and  ±  5%  Above 
500  ft. 


1   0.6%  of  full 

range 

2  0.5%  of  full 

range. 

2 0.5%  of  full 

range. 


1  or  0.5  for  airplanes  op-  0.5%  of  full 
erated  under  range 
§135.152(j). 

2  ;.  0.3°  C 


1  ft  +5%  above 
500  ft. 


For  airplanes  with  multiple  or  split 
surfaces,  a  suitable  combinatkxi  of 
surface  positk>n  sensors  is  accept- 
able in  lieu  of  recording  each  sur- 
face separately.  The  control  sur- 
faces may  be  sampled  alternately 
to  produce  the  sampling  interval  of 
0.5. 


Fl2ip  position  and  cockpit  control  may 
each  be  sampled  alternately  at  4 
second  intervals,  to  give  a  data 
point  every  2  seconds. 

Left  and  right  sides,  of  flap  position 
and  cockpit  control  may  each  be 
sampled  at  4  second  intervals,  so 
as  to  give  a  data  point  to  every  2 
seconds. 


37  Drift  Angle's 

42  Throttle/powei 
position  '6. 


As  installed As  installed 

lever         Full  Range ±2%  


57.  Thrust  comanf 


lie- 


87.  Ground  spoil 
tion  and  speed 
selection. 

88  All  cockpit 
trol  input  forces 
wheel,  control 
nxkjer  pedal) 


posi- 
jrake 


flig  It 


con- 
(control 
cblumn. 


Full  Range  ±2% 

Full  Range  or  Discrete  ..    ±5% 


Full  Range  Control  ±5% 

Wheel  ±70  lbs  Control 
Column  ±85  lb  Rudder 
pedal  ±165  lbs. 


4  0.1" 

1  for  each  lever  2%  of  full  range 

2  2%  of  full  range 

0.5  0.3%  of  full 

range 

1 0.3%  of  full 

range. 


For  autoland/category  3  operations. 
Each  radio  altimeter  should  be  re- 
corded, but  arranged  so  that  at 
least  one  is  recorded  each  sec- 
ond. 


For  airplanes  with  non-mechanically 
linked  cockpit  engine  controls. 


For  fly-by-wire  flight  control  systems, 
where  control  surface  position  is  a 
function  of  the  displacement  of  the 
control  input  devk;e  only,  it  is  not 
necessary  to  record  this  param- 
eter. For  airplanes  that  have  a 
flight  control  break  away  capability 
that  allows  either  pilot  to  operate 
the  control  independently,  record 
both  control  force  inputs.  The  con- 
trol force  inputs  may  be  sampled 
alternately  once  per  2  seconds  to 
produce  the  sampling  interval  of  1 . 


IB2/E4 


^For  A300 
=  For  A330/A34( 
3For  A3ia/A31 
«For  A318/A31 
5For  A330/A34(i 
spor  A330/A34(i 
^  For  A330/A34(  i 
»  For  A330/A34(  i 
■      9ForB-717 
«>For  A330/A34D 
''For  A330/A340 
'2For  A330/A340 
'3For  A330/A340 
'*  For  Dassault 
'5ForA330/A340 
'6  For 
tor  reverse  thrust 
solved  element  is 
'^For  A31 


airplanes,  resolution  =  6  seconds, 
series  airplanes,  resolution  =  0.703°. 

A320/A321  series  airplanes,  resolution  =  0.275%  (0.088°>0.064°)  For  A330/A340  series  airplanes,  resolution  =  2.20%  (0.703°>0.064°). 
<i/A320/A321  series  airplanes,  resolution  =  0.22%  (0.088°>0.080°).  For  A330/A340  series  airplanes,  resolution  =  1.76%  (0.703°>0.080°). 
senes  airplanes,  resolution  =  1.18%  (0.703°>0.120°). 
senes  airplanes,  resolution  =  0.783%  (0  352°>0.090°). 

senes  airplanes,  aileron  resolution  =  0  704%  (0.352°>0.100°).  For  A330/A340  series  airplanes,  spoiler  resolution  =  1.406%.  (0.703°>0.100°). 
senes  airplanes,  resolutwn  =  0.30%  (0.176°>0.12°).  For  A330/A340  series  airplanes,  seconds  per  sampling  interval  =  1. 
;  airplanes,  resolution  =  005g.  For  Dassault  F900C/F900EX  airplanes,  resolution  =  .007g. 
senes  airplanes,  resolution  =  1.05%  (0.250°>0.120°) 

senes  airplanes,  resolution  =  1.05%  (0.250°>0.120°).  For  A300  82/84  series  airplanes,  resolution  =  0.92%  (0.230°>0.125°). 
senes  airplanes,  spoiler  resolution  =  1.406%  (0.703°>0.100°). 
senes  airplanes,  resolution  =  0.5°  C. 
-900C/F900EX  airplanes.  Radio  Altitude  resolutwn  =  1 .25  ft. 
series  ajrplanes,  resolution  =  0  352  degrees. 

senes  airplanes,  resolution  =  4.32%  For  A330/A340  series  airplanes,  resolution  is  3.27%  of  full  range  for  throttle  lever  angle  (TLA); 
reverse  throttle  lever  angle  (RLA)  resolution  is  nonlinear  over  the  active  reverse  thrust  range,  which  is  51.54  degrees  to  96.14  degrees.  The  re- 
J2.8  degrees  uniformly  over  the  entire  active  reverse  thrust  range,  or  2.9%  of  the  full  range  value  of  96.14  degrees. 
8/A3I9/A320/A321  series  airplanes,  with  lAE  engines,  resolution  =  2.58%. 


A318/A319/A320/A321 
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Issued  in  Washington,  DC,  on  July  14, 
2003. 

Marion  C.  Blakey, 

Administrator. 

[FR  Doc.  03-18269  Filed  7-16-03;  2:33  pm] 
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390 42339 

391 42339 

50  CFR 

17 39624,40076 


223 41942 

229 41725 

300 39024 

600 42613 

648 40808,  41945 

660 40187,  41085,  42643 

679 40811,40812,41085, 

41086,  41946 


Proposed  Rules:  , 

17 39507,  39892,  42666 

20 42546 

229 40888 

600 40892,  42360,  42668, 

42669,  42670 

635 41103,  41769 

648 41535,  42671 

697 39048,  42360 


IV 
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REMINDERS 

The  items  in 
editorially  com 
to  Federal 

inclusion  or  extlusion 
ttiis  list  has  no 
significance 


W  IS  list  were 
filled  as  an  aid 
r  users, 
from 
legal 


Rec  istei 


RULES  GOING  INTO 
EFFECT  JULY  18,  2003 

AGRICULTURl 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Seivice 

Exportation  and  importation  of 
animals  and  animal 
products: 
Portland  Inte  national 

Airport,  OF :  livestock 

exportation  port 

designatior :  published  5- 

19-03 
Livestock  and  |  louttry  disease 
control: 
Low  pathoge  iic  avian 

influenza,  iideminity 

payment;  published  7-18- 

03 
Plant-related  qi  arantine, 
domestic: 
Asian  longhoned  bettle; 

published  S- 19-03 

COMMERCE  DEPARTMENT 
National  Oceaiilc  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Magnuson-St  jvens  Act 
provisions-  - 

Pacific  Co<  st  groundfish; 
fishing  capacity 


reduction 


Northeastern 
fisheries — 


Spiny  dogfph;  published 
7-16-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 


program; 


publishec   7-18-03 


United  States 


Hazardous; 

standards: 
recjjvery 

sources  at 
sulfite,  and 
semichemical 

published  7- 


Air  pollutants 
national  emission 
Chemical 
combustion 
kraft,  soda 
stand-alone 
pulp  mills 
Correction; 
18-03 

HEALTH  AND  IHUMAN 
SERVICES  DEPARTMENT 
Food  and  Druij 
Administration 

Animal  drugs,  fjeds,  and 
related  produ:ts: 
Laidlomycin;  published  7-18- 

03 
Sponsor  narr^  and  address 

changes — 


Cross  Vetpharm  Group 
Ltd.;  correction; 
published  7-18-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Connecticut;  published  7-15- 
03 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings; 
reasonable  rates  and 
terms  determination; 
published  6-18-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Hartzell  Propeller,  inc.,  et 

al.;  published  7-3-03 
Pratt  &  Whitney;  published 
6-13-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Estate  and  gift  taxes: 
Right  to  recover  gift  tax, 
and  tax  consequences; 
published  7-18-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Former  prisoners  of  war; 
presumption  of  service 
connection  for  cirrhosis  of 
the  liver;  published  7-18- 
03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  7-24- 
03;  published  7-9-03  [FR 
03-17277] 
Soyt>ean  promotion,  research, 
and  consumer  information: 
Small  soybean  producing 
States  and  regions; 
assessments  reporting 
requirements;  comments 
due  by  7-18-03;  published 
6-18-03  [FR  03-15318] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 


Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Arizona  and  Nevada; 
comments  due  by  7-18- 
03;  published  5-19-03 
[FR  03-12431] 
California;  comments  due 
by  7-18-03;  published 
5-19-03  [FR  03-12432] 
Swine;  inspection  and 
interstate  movement  within 
production  system; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12994] 
Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  7-25- 
03;  published  6-25-03 
[FR  03-16038] 
Plant-related  quarantine, 
domestic  and  foreign: 
Gypsy  moth;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12985] 
Plant-related  quarantine, 
foreign: 

Fragrant  pears  from  China; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12987] 
Potato  brown  rot  prevention; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12988] 
Solid  wood  packing  matenal; 
importation;  comments 
due  by  7-21-03;  published 
5-20-03  [FR  03-12503] 
Poultry  improvement: 
National  Poultry  Plan  and 
auxiliary  provisions — 
Plan  participants  and 
participating  flocks;  new 
or  modified  sampling 
and  testing  procedures; 
comments  due  by  7-22- 
03;  published  5-23-03 
[FR  03-12995] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Poultry  products  (ratite 
only);  importation  from 
Australia  and  New 
Zealand  into  U.S.; 
comments  due  by  7-23- 
03;  published  6-23-03  [FR  . 
03-15740] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Designated  terrorists;  control 
imposition  and  expansion; 
comments  due  by  7-21-03; 
published  6-6-03  [FR  03- 
14253] 


'  COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  7-24-03; 
published  7-9-03  [FR 
03-17380] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-21- 
03;  published  5-22-03 
[FR  03-12885] 
Pacific  Coast  groundfish 
vessel  monitoring 
system:  comments  due 
by  7-21-03;  published 
5-22-03  [FR  03-12884] 
West  Coast  salmon; 
comments  due  by  7-25- 
03;  published  7-10-03 
(FR  03-17239] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Information  assurance; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-13000] 
Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03:  published 
5-22-03  [FR  03-12892] 
Freedom  of  Information  Act; 
implementation: 
National  Security  Agency/ 
Central  Security  Service 
Freedom  of  Information 
Act  Program;  comments 
due  by  7-22-03;  published 
5-23-03  [FR  03-12969] 
Prototype  projects; 
transactions  other  than 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  7-21-03; 
published  5-20-03  [FR  03- 
12554] 
Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act 
for  21st  Century; 
implementation: 
Excess  DOD  aircraft  sales 
to  persons  or  entities 
providing  oil  spill  response 
services;  comments  due 
by  7-21-03;  published  5- 
22-03  [FR  03-12552] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control; 
State  operating  permits 
programs — 
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Michigan;  comments  due 
by  7-23-03;  published 
6-23-03  [FR  03-15762] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Pennsylvania;  comments 

due  by  7-24-03;  published 

6-24-03  [FR  03-15759] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

7-24-03;  published  6-24- 

03  [FR  03-15898] 
Connecticut,  Massachusetts, 

and  Rhode  Island; 

comments  due  by  7-21- 

03;  published  6-20-03  [FR 

03-15126] 
Missouri;  comments  due  by 

7-18-03;  published  6-18- 

03  [FR  03-15251] 

Texas;  comments  due  by  7- 
21-03;  published  6-19-03 
[FR  03-15521] 
Wisconsin;  comments  due 
by  7-21-03;  published  6- 
20-03  [FR  03-15519] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Antimicrobial  formulations  for 
food-contact  surface 
sanitizing  solutions;  active 
and  inert  ingredients; 
-  comments  due  by  7-25- 
03;  published  6-25-03  [FR 
03-16034] 

Indoxacarb;  comments  due 
by  7-21-03;  published  5- 
21-03  [FR  03-12480] 

Maneb,  etc.;  comments  due 
by  7-25-03;  published  6- 
g5-03  [FR  03-15906] 
Pyraflufen-ethyl;  comments 
due  by  7-21-03;  published 
5-21-03  [FR  03-12359] 
Water  programs: 
Water  quality  standards — 
South  San  Francisco  Bay, 
CA;  copper  and  nickel; 
Federal  aquatic  life 
water  quality  criteria 
withdrawn;  comments 
due  by  7-25-03; 
published  6-25-03  [FR 
03-16231] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Schools  and  libraries; 
universal  service 
support  mechanism; 
comments  due  by  7-21- 
03;  published  6-20-03 
[FR  03-14929] 


L 


Radio  frequency  devices: 
Radio  receivers;  interference 
immunity  performance 
specifications;  comments 
due  by  7-21-03;  published 
5-5-03  [FR  03-10951] 
Ultra-wideband  transmission 
systems;  unlicensed 
operation;  comments  due 
by  7-21-03;  published  4- 
22-03  [FR  03-09880] 
Radio  stations;  table  of 
assignments: 

Indiana;  comments  due  by 
7-21-03;  published  6-16- 
03  [FR  03-15070] 
Television  broadcasting; 
Cable  television  systems — 
Cable  Operations  and 
Licensing  System; 
electronic  filing  by 
Multichannel  Video 
Programming 
Distributors;  comments 
due  by  7-18-03; 
published  5-19-03  [FR 
03-12132] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 

related  products: 

Biuret,  feed-grade; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12785] 
Proposed  ailes  and  actions 

(84)  published  in  Federal 

Register  over  5  years  ago; 

notice  of  intent  to  withdraw; 

comments  due  by  7-21-03; 

published  4-22-03  [FR  03- 

09865] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Substance  Abuse  and 
Mental  Health  Services 
Administration 
Human  drugs; 
Opiate  addiction;  opioid 
drugs  use  in  maintenance 
and  detoxification 
treatment 

List  additions;  comments 
due  by  7-21-03; 
published  5-22-03  [FR 
03-11469] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 


Florida;  comments  due  by 
7-21-03;  published  5-20- 
03  [FR  03-12496] 
Organization,  functions,  and 
authority  delegations: 
Great  Lakes  Pilotage 
Director;  comments  due 
by  7-23-03;  published  6- 
23-03  [FR  03-15641] 

Ports  and  waterways  safety; 
Hampton  Roads.  VA; 
regulated  navigation  area: 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12549] 

:      Port  Everglades  Harbor, 
Fort  Lauderdale,  FL; 
regulated  navigation  area; 
comments  due  by  7-21- 
03;  published  6-6-03  (FR 
03-14306] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  and  Federally  funded 
construction  projects;  open 
competition  and  govemment 
neutrality  towards 
govemment  contractors' 
labor  relations;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12798] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

California  tiger  salamander; 
comments  due  by  7-22- 
03;  published  5-23-03  (FR 
03-12695] 

INTERIOR  DEPARTMENT 

Hearings  and  appeals 
procedures: 

Public  land;  special  rules; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12504] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
ICN  Woridwide  Dosimetry 
Service;  comments  due 
by  7-21-03;  published  5-5- 
03  (FR  03-10967] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Registered  transfer  agents; 
recordkeeping 


requirements;  comments 
due  by  7-21-03;  published 
6-20-03  [FR  03-15648] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
Student  and  Exchange 
Visitor  Information 
System;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12653] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airmen  certification: 
Operation  Enduring 
Freedom;  relief  for 
participants;  comments 
.  due  by  7-21-03;  published 
6-20-03  (FR  03-15643] 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  7-18-03;  published  6- 
18-03  [FR  03-15338] 
Airbus;  comments  due  by  7- 
18-03;  published  6-18-03 
[FR  03-15335] 
Boeing;  comments  due  by 
7-18-03;  published  6-23- 
03  [FR  03-15727] 
Bomt)ardier;  comments  due 
by  7-18-03;  published  6- 
18-03  (FR  03-15326] 
Eagle  Aircraft  (Maylasia) 
Sdn.  Bhd.;  comments  due 
by  7-25-03;  published  6- 
23-03  (FR  03-15726] 
Mcponnell  Douglas; 
comments  due  by  7-21- 
03;  published  6-4-03  (FR 
03-13978] 
MD  Helicopters  Inc  ; 
comments  due  by  7-18- 
03;  published  5-19-03  [FR 
03-12401] 
Turtxjmeca  S.A.;  comments 
due  by  7-21-03;  published 
5-20-03  (FR  03-12541] 
Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747SP, 
747-100,  747-200B, 
-200C,  and  -200F 
series  airplanes; 
comments  due  by  7-18- 
03;  published  6-18-03 
[FR  03-15401] 
Class  E  airspace;  comments 
due  by  7-24-03;  published 
6-9-03  [FR  03-14427] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementation — 


■M 


VI 
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Tire  safel/  information; 
commeits  due  by  7-21- 
03;  putjlished  6-5-03 
[FR  03-il4160] 

TRANSPORTATION 
DEPARTMENfT 
Research  antf  Special 
Programs  Administration 
Pipeline  safeti: 
Hazardous  iquid 
transporia  lion — 
Gas  transmission 
pipelines;  integrity 
management  in  high 
consequence  areas; 
Technical  Pipeline 
Safety  Standards 

Committee 
comments  due 
1-03;  published 
l(FR  03-17722) 

TREASURY  DEPARTMENT 

Fiscal  ServIcK 

Pnvacy  Act;  Inplementation; 

comments  aue  by  7-21-03; 

published  6J20-03  [FR  03- 

15638]         I 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Paid  tax  return  preparers; 
electronic  [filing;  cross- 
referencej  comments  due 
by  7-23-^;  published  4- 
24-03  [FFJ  03-10191] 

TREASURY  DEPARTMENT 

Privacy  Act;  iitplementation:; 
comments  cue  by  7-21-03; 
published  6-|20-03  [FR  03- 
15638] 


LIST  OF  PU  3UC  LAWS 


This  is  a  contkiuing 
public  bills  from 
session  of  Cong 
have  t)ecome 
may  be  used 
with  "PLUS" 
Update  Sen/icj 


list  of 
the  current 
ress  which 
Federal  laws, 
n  conjunction 
(Public  Laws 
)  on  202-741 


It 


6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available.. 

H.R.  825/P.L.  108-46 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  7401  West 
100th  Place  in  Bridgeview, 
Illinois,  as  the  "Michael  J. 
Healy  Post  Office  Building". 
(July  14,  2003;  117  Stat.  847) 

H.R.  917/P.L.  108-47 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1830  South  Lake 
Drive  in  Lexington,  South 
Carolina,  as  the  "Floyd 
Spence  Post  Office  Building". 
(July  14,  2003;  117  Stat.  848) 

H.R.  925/P.L.  108-48 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  1859  South 
Ashland  Avenue  in  Chicago, 
Illinois,  as  the  "Cesar  Chavez 
Post  Office".  (July  14,  2003; 
117  Stat.  849) 

H.R.  981/P.L.  108-49 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  141  Erie  Street  in 
Linesville,  Pennsylvania,  as 
the  "James  R.  Merry  Post 
Office".  (July  14,  2003;  117 
Stat.  850) 


H.R.  985/P.L.  108-50 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  111  West 
Washington  Street  in  Bowling 
Green,  Ohio,  as  the  "Delbert 
L.  Latta  Post  Office  Building". 
(July  14,  2003;  117  Stat.  851) 
H.R.  1055/P.L.  108-51 
To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  1901  West  Evans 
Street  in  Florence,  South 
Carolina,  as  the  "Dr.  Roswell 
N.  Beck  Post  Office  Building". 
(July  14,  2003;  117  Stat.  852) 
H.R.  1368/P.L.  108-52 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  7554  Pacific 
Avenue  in  Stockton,  Califomia, 
as  the  'Norman  D.  Shumway 
Post  Office  Building".  (July  14, 
2003;  117  Stat.  853) 
H.R.  1465/P.L.  108-53 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  4832  East  Highway 
27  in  Iron  Station,  North 
Carolina,  as  the  "General 
Charles  Gabriel  Post  Office". 
(July  14,  2003;  117  Stat.  854) 
H.R.  1596/P.L.  108-54 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  2318  Woodson 
Road  in  St.  Louis,  Missouri, 
as  the  "Timothy  Michael 
Gaffney  Post  (Dffice  Building". 
(July  14,  2003;  117  Stat.  855) 
H.R.  1609/P.L.  108-55 
To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  201  West 
Boston  Street  in  Brookfield, 
Missouri,  as  the  "Admiral 
Donald  Davis  Post  Office 
Building".  (July  14,  2003;  117 
Stat.  856) 

H.R.  1740/P.L.  108-56 
To  designate  the  facility  of  the 
United  States  Postal  Service 


^ 


I 


Jocated  at  1502  East  Kiest 
Boulevard  in  Dallas,  Texas,  as 
the  "Dr.  Caesar  A.W.  Clark, 
Sr.  Post  Office  Building".  (July 
14,  2003;  117  Stat.  857) 

H.R.  2030/P.L.  108-57 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  120  Baldwin 
Avenue  in  Paia,  Maui,  Hawaii, 
as  the  "Patsy  Takemoto  Mink 
Post  Office  Building".  (July  14, 
2003;  117  Stat.  858) 

H.R.  2474/P.L.  108-58 

To  authorize  the 
Congressional  Hunger  Center 
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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  139 

Monday,  July  21,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV03-989-6  IFg] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Revision  of  Varietal 
Types 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  revises  the  list  of 
varietal  types  of  raisins  specified  under 
the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  locally  administered 
by  the  Raisin  Administrative  Committee 
(RAC).  The  order  provides  authority  for 
volume  and  quality  regulations  that  are 
applied  according  to  varietal  type  of 
raisin.  This  action  combines  the  Oleate 
and  Related  Seedless  varietal  type 
(Oleates)  with  the  Natural  (sun-dried) 
Seedless  varietal  type  (Naturals),  and 
makes  conforming  changes  to  the 
order's  volume  and  quality  regulations. 
This  action  addresses  changing  cultural 
practices  in  the  California  raisin 
industry. 

DATES:  Effective  July  22,  2003. 
Comments  must  be  received  by 
September  19,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  writtert  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
inoab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 


number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
w'ww.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  Stop  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred" to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  revises  the  list  of  varietal 
types  of  raisins  specified  under  the 
order.  The  order  regulates  the  handling 
of  raisins  produced  from  grapes  grown 
in  California  and  is  administered  locally 
by  the  RAC.  The  order  provides 
authority  for  volume  and  quality 
regulations  that  are  applied  according  to 
varietal  type  of  raisin.  This  action 
combines  the  Oleate  varietal  type  with 
the  Natural  varietal  type,  and  makes- 
conforming  changes  to  the  order's 
volume  and  quality  regulations.  This 
action  was  unanimously  recommended 
by  the  RAC  at  a  meeting  on  May  15, 
2003.  and  addresses  changing  cultural 
practices  in  the  California  raisin 
industry. 

Varietal  Types 

The  order  provides  authority  for 
quality  and  volume  regulations  that  are 
applied  according  to  varietal  type  of 
raisin.  Section  989.10  of  the  order 
defines  the  term  varietal  type  to  mean 
raisins  generally  recognized  as 
possessing  characteristics  differing  from 
other  raisins  in  a  degree  sufficient  to 
make  necessary  or  desirable  separate 
identification  and  classification.  That 
section  includes  a  list  of  eight  varietal 
types,  and  provides  authority  for  the 
RAC,  with  the  approval  of  USDA,  to 
change  this  list.  A  description  of  these 
varietal  types,  along  with  additional 
varietal  types,  may  be  found  in 
§989.110  of  the  order's  administrative 
rules  and  regulations.  There  are 
currently  10  different  varietal  types  of 
raisins  listed  in  this  section. 

Paragraph  (a)  in  §  989.110  currently 
defines  the  Natural  varietal  type  to 
include  all  sun-dried  seedless  raisins 
that  possess  characteristics  similar  to 
Natural  Thompson  Seedless  (NTS) 
raisins  which,  for  the  purpose  of 
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that  most  raisins  are  typically  acquired 
much  earlier  in  the  crop  year,  the  RAC 
is  concerned  that  Oleate  could  be 
sprayed  on  bins  of  Naturals  and  that  the 
raisins  could  be  represented  as  Oleates 
to  circumvent  volume  regulation. 

These  different  types  of  Oleate-treated 
grapes/raisins  are  difficult  to  distinguish 
from  non-Oleate  treated  raisins.  At^ts 
May  15,  2003  meeting,  the  RAC 
recommended  eliminating  the  Oleate 
varietal  type,  and  revising  the  Natural 
varietal  type  to  include  Oleates. 
Specifically,  Naturals  will  include  all 
sun-dried  raisins  possessing  similar 
identifiable  characteristics  as  raisins 
produced  from  Natural  Thompson 
Seedless  grapes,  or  similar  grape 
varieties,  whether  dried  on  trays  or  on 
the  vine,  with  or  without  application  of 
a  drying  agent  that  is  a  food-grade 
additive,  such  as,  soda,  oil,  Ethyl  Oleate, 
or  Methyl  Oleate  prior  to,  during,  or 
after  the  drying  process.  The  Committee 
recommended  using  "accepted  food- 
grade  drying  agent"  in  the  definition 
rather  than  "drying  agent  that  is  a  food- 
grade  additive".  USDA  changed  the 
Committee's  recommendation  so  it 
conforms  more  closely  to  accepted  U.S. 
Food  and  Drug  Administration 
terminology.  Soda  was  also  added  ta  the 
examples  of  drying  agents  because  soda 
has  been  used  by  the  industry  for  this 
purpose  in  past  years.  Accordingly, 
paragraph  (c)  in  §  989.110  regarding 
Oleates  is  removed,  and  paragraph  (a) 
regarding  Naturals  is  revised  to  include 
Oleates. 

Industry  members  considered  the 
merits  of  revising  the  definition  for 
Dipped  Seedless  raisins.  Dipped 
Seedless  includes  all  raisins  produced 
by  artificial  dehydration  of  seedless 
grapes  that  possess  the  characteristics 
similar  to  Thompson  Seedless  grapes 
which,  in  order  to  expedite  drying,  have 
been  dipped  in  or  sprayed  with  water 
only  after  such  grapes  have  been 
removed  from  the  vine.  The  current 
Oleate  definition  includes  raisins 
produced  by  artificially  dehydrating 
grapes  with  the  application  of  a  drying 
agent  to  the  grapes.  The  question  was 
raised  regarding  how  raisins  made  from 
artificially  dehydrated  Oleate-treated 
grapes  would  be  classified  if  sun-dried 
Oleates  are  included  with  Naturals. 
Industry  members  concluded  that  no 
such  raisins  are  currently  produced. 
Accordingly,  the  definition  of  Dipped 
Seedless  raisins  will  not  be  revised  to 
include  artificially  dehydrated  Oleate- 
treated  grapes. 

Volume  Regulation  and  Reserve  Pool 
Requirements 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 


orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reser\'e  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  toruiage 
raisins,  such  as  government  pm-chase, 
distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
ultimately  distributed  to  producers. 

Section  989.66  of  the  order  specifies 
general  requirements  for  reserve 
tonnage.  Reserve  tonnage  acquired  by 
handlers  from  producers  and  reserve 
tonnage  transferred  to  a  handler  from 
the  RAC  must  be  held  by  the  handler  for 
the  account  of  the  RAC.  Reserve  tonnage 
must  be  stored  separate  and  apart  from 
other  raisins  and  identified  according  to 
rules  and  procedures  specified  by  the 
RAC  and  approved  by  the  Secretary. 
Handlers  may,  under  the  direction  and 
supervision  of  the  RAC.  substitute  for 
any  reserve  tonnage  raisins  a  like 
quantity  of.  standard  raisins  of  the  same 
varietal  type  and  of  the  same  or  more 
recent  year's  production. 

Section  989.166  of  the  order's 
administrative  rules  and  regulations 
specifies  additional  requirements  for 
reserve  raisins.  Paragraph  (a)(1)  of  that 
section  prescribes  identification, 
delivery,  and  transfer  reqiurements  for 
Natural  reserve  raisins.  SpCT:ifically,  lots 
of  Natiual  reserve  raisins  that  have  been 
dipped  in  or  sprayed  with  water,  with 
or  without  chemicals,  prior  to  or  during 
the  drying  process,  for  purposes  other 
than  to  expedite  drj'ing,  or  that  have 
been  produced  from  seedless  varieties  of 
grapes  other  than  Thompson  Seedless, 
must  be  identified  by  the  Inspection 
Service  affixing  to  one  container  on    •  " 
each  pallet  or  to  each  bin  in  each  lot,  a 
prenumbered  RAC  control  card  which 
must  remain  affixed  until  the  raisins  are 
processed  or  disposed  of  as  natiual 
condition  raisins.  Additionally,  such 
reserve  raisins  cannot  be  delivered  to 
the  RAC  nor  transferred  to  another 
handler  without  approval  of  the  RAC  or 
the  receiving  handler. 

The  current  language  in 
§  989.166(a)(1)  regarding  chemicals 
applied  to  Natiuals  for  purposes  other 
than  to  expedite  drying  was  added  to 
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the  regulations  in  1984  and  refers  to 
MP-11,  a  fungicide.  The  language 
regarding  Naturals  produced  from 
grapes  other  than  Thompson  Seedless 
was  added  in  1991.  In  these  respective 
instances,  some  handlers  had  indicated 
that  they  would  not  pack  MP-11  raisins 
nor  raisins  made  from  grapes  other  than 
Thompson  Seedless.  In  both  cases,  the 
RAC  determined  that  these  categories  of 
Naturals  should  be  considered  as 
Naturals  for  volume  and  quality  control 
purposes,  but  that  additional 
requirements  should  be  in  place 
regarding  identification,  delivery,  and 
transfers  of  reserve  raisins. 

As  the  RAC  considered  the  merits  of 
combining  Oleates  with  Naturals,  some 
handlers  indicated  that  they  would  not 
pack  Naturals  treated  with  a  drying 
agent  such  as  Oleate.  Thus,  at  its  May 
2003  meeting,  the  RAC  recommended 
revising  §  989.166(a)(1)  to  include 
reserve  Naturals  treated  with  drying 
agents.  Such  reserve  raisins  will  have  to 
be  tagged  and  identified  accordingly,     , 
and  cannot  be  delivered  to  the  RAC  nor 
transferred  to  another  handler  without 
the  approval  of  the  RAC  or  the  receiving 
handler.  Handlers  with  only  Oleate- 
treated  reserve  could  substitute  non- 
Oleate  treated  free  tonnage  Naturals  if 
necessary.  The  RAC  also  recommended 
adding  in  this  section  authority  for  the 
RAC  to  specify  additional  categories  of 
Naturals  that  have  been  produced  using 
other  cultural  practices  and  that  will  be 
subject  to  these  additional  requirements. 
Any  such  additions  will  be  made  with 
USDA  approval.  This  will  gjve  the  RAC 
flexibility  to  address  changing  cultural 
practices  regarding  different  categories 
of  Naturals  in  the  future.  Section 
989.166(a)  will  be  revised  accordingly. 
Another  concern  regarding  this  issue 
is  the  impact  of  volume  regulation  on 
handlers  that  may  have  built  up  a 
market  for  Oleate-treated  raisins.  There 
is  concern  that  volume  regulation  would 
contribute  to  handlers  losing  this 
market.  However,  pursuant  to 
§  989.66(b)(3),  handlers  of  Oleate-treated 
Naturals  will  have  the  flexibility  to 
substitute  free  tonnage  Natiuals  that 
will  be  acceptable  to  the  RAC.  Thus, 
handlers  could  substitute  non-Oleate 
treated  free  tonnage  Naturals  for  their 
Oleate-treated  reserve  raisins,  and  use 
their  Oleate-treated  fruit  to  meet  their 
market  needs. 

Quality  Requirements 

This  rule  also  revises  the  quality 
requirements  specified  in  the  order's 
regulations  to  remove  references  to 
Oleates.  Specifically,  this  rule  revises: 
The  incoming  quality  requirements;  the 
table  of  factors  for  converting  between 
natural  condition  and  processed  weight; 


and  the  outgoing  quality  requirements. 
The  details  of  these  changes  are 
discussed  below. 

Incoming  Quality  Requirements 

Section  989.58(a)  of  the  order 
provides  authority  for  quality  control 
regulations  whereby  natural  condition 
raisins  that  are  delivered  from 
producers  to  handlers  must  meet  certain 
incoming  quality  requirements.  Section 
989.701  of  the  order's  regulations 
specifies  minimum  grade  and  condition 
standards  for  natural  condition  raisins 
for  each  varietal  type.  Paragraph  (b)  of 
that  section  currenUy  specifies 
requirements  for  three  vaiuetal  types  of 
raisins — Dipped  Seedless,  Oleate,  and 
Other-Seedless  Sulfured.  Specifically, 
such  raisins  must  have  been  prepared 
from  sound,  wholesome,  matured  grapes 
properly  dried  and  cured,  and  shall:  (1) 
Be  fairly  free  from  damage  by  sugaring, 
mechanical  injury,  sunburn,  or  other 
similar  injury;  (2)  have  a  normal 
characteristic  flavor  and  odor  of 
properly  prepared  raisins;  (3)  contain  no 
more  than  5  percent,  by  weight,  of 
substandard  raisins  (raisins  that  show 
development  less  than  that 
characteristic  of  raisins  prepared  from 
fairly  well-matured  grapes),  and  also 
contain  at  least  50  percent  well-matured 
or  reasonably  well-matured  raisins;  (4) 
not  exceed  14  percent  moisture;  and  (5) 
be  of  such  quality  and  condition  as  can 
be  expected  to  withstand  storage  as 
provided  in  the  order  and  that  when 
processed  in  accordance  with  good 
commercial  practice  will  meet  the 
minimum  standards  for  processed 
raisins  established  by  the  RAC.  This 
rule  revises  this  paragraph  to  remove 
reference  to  the  Oleate  varietal  type. 
Paragraph  (a)  of  §  989.701  specifies 
incoming  quality  requirements  for 
Naturals,  Monukka  and  Other  Seedless 
raisins.  This  rule  combines  Oleates  with 
the  Natural  varietal  type.  Thus,  the 
incoming  quality  requirements  specified 
in  §  989.701(a)  will  apply  to  Oleates. 
With  the  exception  of  the  moisture 
requirement,  the  specifications  in 
paragraphs  (a)  and  (b)  of  §  989.701  are 
identical.  Paragraph  (a)  specifies  that 
Naturals,  Monukkas,  and  Other  Seedless 
raisins  cannot  exceed  16  percent 
moisture.  The  RAC's  recommendation 
includes  Oleates  meeting  a  less 
restrictive  moisture  tolerance  of  16 
percent  as  opposed  to  the  14  percent 
ciurently  required  for  Oleates. 

Weight  Dockage  System 

Section  989.58(a)  also  contains 
authority  for  handlers  to  acquire  natiu-al 
condition  raisins  that  fall  outside  the 
tolerance  established  for  maturity, 
which  includes  substandard  raisins. 


under  a  weight  dockage  system.  Handler 
acquisitions  of  raisins  and  payments  to 
producers  are  adjusted  according  to  the 
percentage  of  substandard  raisins  in  a 
.  lot,  or  the  percentage  of  raisins  that  fall 
below  certain  levels  of  maturity.  Section 
989.210(a)  of  the  order's  regulations  lists 
the  varietal  types  of  raisins  that  may  be 
acquired  pursuant  to  a  weight  dockage 
system.  Sections  989.212  and  989.213 
contain  tables  with  dockage  factors 
applicable  to  lots  of  raisins  that  fall 
outside  the  tolerances  for  substandard 
raisins  and  maturity,  respectively, 
specified  in  §989.701.  The  substandard 
and  maturity  dockage  factors  are 
identical  for  Oleates  and  Naturals.  This 
rule  simply  removes  all  references  to 
Oleates  contained  in  §§  989.210(a). 
989.212.  and  989.213.  This  rule  also 
removes  paragraph  (e)  in  §989.213  that 
was  applicable  only  to  the  1998-99  crop 
year  and  is  thus  obsolete. 

Raisin  Weight  Conversion  Table 

Section  989.601  of  the  order's 
regulations  specifies  a  list  of  conversion 
factors  for  raisin  weights.  The  factors  are 
used  to  convert  the  net  weight  of 
reconditioned  raisins  acquired  by 
handlers  as  packed  raisins  to  a  natuiral 
condition  weight.  The  net  weight  of  the 
raisins  after  the  completion  of 
processing  is  divided  by  the  applicable 
factor  to  obtain  the  natural  condition 
weight.  If  the  adjusted  weight  exceeds 
the  original  weight,  the  original  weight 
is  used.  This  rule  removes  the  reference 
to  Oleates  and  its  0.92  conversion  factor. 
Additionally,  the  table  specifies  a 
conversion  factor  for  Naturals  of  0.92. 
Thus,  combining  Oleates  with  the 
Natural  varietal  type  results  in  no 
change  to  the  conversion  factor.  Section 
989.601  is  revised  accordingly. 

Outgoing  Quality  Requirements 

Section  989.59  of  the  order  provides 
authority  for  quality  control  regulations 
for  raisins  subsequent  to  their 
acquisition  by  handlers  (outgoing 
requirements).  Section  989.702  of  the 
order's  regulations  specifies  minimum 
grade  standards  for  packed  raisins. 
Paragraph  (a)  of  that  section  specifies 
identical  requirements  for  four  varietal 
types  of  raisins — Natural,  Dipped 
Seedless,  Oleate,  and  Other-Seedless 
Sulfured.  Since  the  outgoing 
requirements  for  Naturals  and  Oleates 
are  identical,  this  rule  removes  the 
reference  to  Oleates  from  paragraph  (a). 

Accordingly,  Naturals  must  meet  the 
requirements  of  U.S.  Grade  C  as  defined 
in  the  United  States  Standards  for 
Grades  of  Processed  Raisins  (§§  52.1841 
through  52.1858)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1622  through  1624).  At  least  70 
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U.S.  Grade  C  tolerances 


cia 


meet 


Reporting  Req  uirements 

All  raisin  handlers  are  currently 
required  to  submit  various  reports  to  the 
RAG  where  th(  s  data  collected  is 
segregated  by  '  'arietal  type  of  raisin. 
These  reports  nclude:  (1)  Weekly 
Report  of  Stan  lard  Raisin  Acquisitions 
(RAC-1);  (2)  V'eekly  Report  of  Standard 
Raisins  Receiv  ed  for  Memorandum 
Receipt  or  Waiehousing  (RAC-3);  (3) 
Monthly  Repo  -t  of  Free  Tonnage  Raisin 
Disposition  (R\C-20);  (4)  Weekly  Off- 
Grade  Summay  (RAC-30);  (5)  Inventory 
of  Free  Tonna]  e  Standard  Quality 
Raisins  On  Ha  id  {RAC-50);  and  (6) 
Inventory  of  OJEf-Grade  Raisins  On  Hand 
(RAC-51).  This  rule  requires  that  these 
forms  be  revisi  id  to  remove  the  columns 
for  Oleates.  Tl  e  current  total  annual 
reporting  burd  en  for  these  six  forms  is 
660  hours.  Th  s  rule  will  not  change  this 
burden  on  har  diers. 

In  accordan(  :e  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  tl  ese  information  collection 
requirements   lave  been  previously 
approved  by  tie  Office  of  Management 
and  Budget"  (CIVIB)  under  OMB  Control 
Number  058l4oi  78. 


Initial  Regulal  cry 


ibje  ct 


Pursuant  to 
the  Regulator* 
Agricultural 
has  considere< 
this  action  on 
Accordingly, 
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business  su 
that  small  bus 
or  disproporti 
Marketing  ord  ns 
Act,  and  rules 
unique  in  that  they 
through  group 
small  entities 
behalf.  Thus, 
entity  orientation 

There  are  a 
of  California 
regulation  unfler 
approximately 
the  regulated 
service  firms 
Business  Adnii 
121.201)  as 


Flexibility  Analysis 

requirements  set  forth  in 
Flexibility  Act  (RFA),  the 
N|arketing  Service  (AMS) 
the  economic  impact  of 
small  entities. 
i  lMS  has  prepared  this 
flexibilitv  analysis, 
of  the  RFA'is  to  fit 
to  the  scale  of 
to  such  actions  in  order 
nesses  will  not  be  unduly 
)nately  burdened. 

issued  pursuant  to  the 
issued  thereunder,  are 
are  brought  about 
action  of  essentially 
icting  on  their  own 
»oth  statutes  have  small 

and  compatibility. 
{  proximately  20  handlers 
r  lisins  who  are  subject  to 
the  order  and 
4.500  raisin  producers  in 
i  irea.  Small  agricultural 
defined  by  the  Small 
nistration  (13  CFR 

having  annual  receipts 


<re ' 


th  3se  ] 


of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

The  order  provides  authority  for 
volume  and  quality  regulations  that  are 
applied  according  to  varietal  type  of 
raisin.  This  rule  combines  the  Oleate 
varietal  type  with  the  Natural  varietal 
type,  and  makes  conforming  changes  to 
the  order's  volume  and  quality 
regulations.  Pursuant  to  §  989.10  of  the 
order,  §  989.110  of  the  regulations  is 
revised  to  remove  the  Oleate  varietal 
type,  and  to  include  sun-dried  raisins 
that  may  or  may  not  be  treated  with 
Oleate  or  similar  food-grade  drying 
agent  in  the  definition  of  the  Natural 
varietal  type.  Pursuant  to  §  989.66, 
§  989.166(a)(1)  is  revised  to  add 
identification,  delivery,  and  transfer 
requirements  for  Naturals  treated  with 
Oleate,  or  similar  drying  agents.  Finally, 
pursuant  to  §§  989.58  and  989.59,  the 
order's  quality  regulations  are  revised  to 
remove  references  to  Oleates  as  follows: 
incoming  quality  requirements  specified 
in  §§989.210,  989.212,  989.213,  and 
989.701;  a  table  of  factors  for  converting 
between  natural  condition  and 
processed  weight  specified  in  §989.601; 
and  outgoing  quality  requirements 
specified  in  §989.702. 

Regarding  the  impact  of  this  action  on 
affected  entities,  this  rule  helps  ensure 
that  sun-dried  Natural  Thompson 
raisins  or  raisins  produced  from  similar 
grape  varieties  will  be  subject  to  the 
same  volume  regulation  percentages. 
Concerns  about  circumventing  volume 
regulation  by  representing  Naturals  as 
Oleates  will  be  addressed.  If  volume 
regulation  were  in  effect,  handlers  who 
have  a  market  for  Oleate-treated  raisins 
will  have  the  opportunity  to  substitute 
free  tonnage  non-Oleate  treated  Naturals 
for  their  reserve  Oleates  to  meet  their 
market  needs. 

The  RAC  considered  several 
alternatives  to  this  action.  In  the  spring 
of  2002,  the  RAC  recommended,  and 
USDA  approved,  conducting  a  research 
study  to  determine  if  it  is  possible  to 
distinguish  whether  Oleate  or  a  similar 
agent  was  applied  to  a  grape  as  opposed 
to  a  raisin.  This  would  assist  in 
determining  if  Oleate  or  a  similar  drying 
agent  was  being  applied  to  raisins  to 
circumvent  volume  regulation. 
Preliminary  information  indicates  that 
distinguishing  if  Oleate  or  similar 
drying  agent  were  applied  to  grapes  or 


raisins  may  not  be  possible.  There  were 
also  some  discussions  on  establishing 
color  specifications  to  differentiate 
between  non-Oleate  Naturals,  Oleate- 
treated  Naturals,  and  DOV.  However, 
the  general  consensus  is  that  raisins 
darken  with  time  so  that  color 
specifications  would  be  very  difficult  to 
apply.  Further,  there  were  discussions 
about  requiring  producers  to  file  a 
declaration  with  the  RAC  prior  to  the 
beginning  of  the  crop  year  regarding  the 
use  of  Oleate  or  similar  agent.  However, 
such  a  producer  declaration  could  not 
be  required. 

Regarding  the  impact  of  this  action  on 
reporting  requirements  under  the  order, 
all  raisin  handlers  are  currently  required 
to  submit  various  reports  to  the  RAC 
where  the  data  collected  is  segregated 
by  varietal  type  of  raisin.  As  previously 
listed,  these  reports  include:  (1)  Weekly 
Report  of  Standard  Raisin  Acquisitions 
(RAC-l);  (2)  Weekly  Report  of  Standard 
Raisins  Received  for  Memorandum 
Receipt  or  Warehousing  (RAC-3);  (3) 
Monthly  Report  of  Free  Tonnage  Raisin 
Disposition  (RAC-20);  (4)  Weekly  Off- 
Grade  Summary  (R,\C-30):  (5)  Inventory 
of  Free  Tonnage  Standard  Quality 
Raisins  On  Hand  (RAC-50);  and  (6) 
Inventory  of  Off-Grade  Raisins  On  Hand 
(RAC-51).  This  rule  requires  that  these 
forms  be  revised  to  remove  the  columns 
for  Oleates.  The  current  total  annual 
burden  for  these  six  forms  is  660  hours. 
This  rule  will  not  change  this  burden  on 
handlers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  referenced  above  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  Control  No.  0581-0178.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

Additionally,  except  for  applicable 
section  8e  import  regulations,  USDA  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule.  However,  as  previously  stated, 
Natural  raisins  must  at  least  meet  U.S. 
Grade  C  as  defined  in  the  United  States 
Standards  for  Grades  of  Processed 
Raisins  (§§52.1841  through  52.1858) 
issued  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1622  through 
1624). 

Further,  this  action  was  reviewed  at 
several  industry  meetings  as  follows — 
the  RAC's  Industry  Solutions 
Subcommittee  on  April  21,  2003,  the 
Administrative  Issues  Subcommittee  on 
April  23,  2003,  work  group  meetings  on 
April  29  and  May  12.  2003,  and  an 
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Administrative  Issues  Subcommittee 
and  a  RAC  meeting  on  May  15,  2003. 
All  of  these  meetings  where  this  action 
was  deliberated  were  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impact  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  ftoiit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Comments  are  invited  concerning  this 
rule.  A  60-day  comment  period  is 
provided  to  allow  interested  persons  to 
respond  to  this  rule.  All  written 
comments  received  will  be  considered 
before  a  final  decision  is  made  on  this 
matter. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  deternuned  upon  good  cause 
that  it  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  needs  to  be 
implemented  as  soon  as  possible 
because  the  2003-04  crop  year  begins 
August  1,  2003;  (2)  the  RAC 
unanimously  recommended  these 
changes  at  a  public  meeting  and 
interested  parties  had  an  opportunity  to 
provide  input;  and  (3)  a  60-day 
comment  period  is  provided  and  all 
comments  received  will  be  considered 
in  finalizing  this  rule. 

List  of  Subiects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 


PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

■  1.  The  authority  citation  for  7  CFR  part 
989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  Section  §989.110  is  amended  by: 

■  a.  Revising  paragraph  (a); 

■  b.  Removing  paragraph  (c);  and 

■  c.  Redesignating  paragraphs  (d) 
through  (j)  as  paragraphs  (c)  through  (i). 

The  revised  text  reads  as  follows: 

§  989.1 1 0    Varietal  types. 

*         *         *         *         * 

(a)  Natural  (sun-dried)  Seedless 
includes  all  sun-dried  seedless  raisins 
possessing  similar  identifiable 
characteristics  as  raisins  produced  from 
Thompson  Seedless  grapes  or  similar 
grape  varieties,  whether  dried  on  trays 
or  on  the  vine,  with  or  without  the 
application  of  a  drying  agent  that  is  a 
food-grade  additive  such  as.  soda.  oil. 
Ethyl  Oleate,  or  Methyl  Oleate  prior  to, 
during,  or  after  the  drying  process. 
***** 

■  3.  In  §  989.166.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  989.1 66    Reserve  tonnage  generally. 

(a)*   *   *  [\)  Natural  (sun-dried) 
Seedless.  Handlers  who  acquire  any  lot 
of  natural  condition  Natural  (sun-dried) 
Seedless  raisins  which  have  been 
dipped  in  or  sprayed  with  water,  with 
or  without  chemicals,  prior  to  or  during 
the  drying  process,  for  purposes  other 
than  to  expedite  drying,  or  that  have 
been  produced  from  seedless  varieties  of 
grapes  other  than  Thompson  Seedless 
(i.e.,  Fiesta,  Emerald  Seedless,  Perlette, 
Delight,  and  other  similar  grape 
varieties),  or  that  have  been  treated  with 
Oleate  or  similar  dr>'ing  agents,  or  such 
other  Natural  (sun-dried)  Seedless 
raisins  that  have  been  produced  using 
other  cultural  practices  as 
recommended  by  the  Committee  with 
the  approval  of  the  Secretary,  may  set 
aside  such  raisins  to  satisfy  their  reserve 
pool  obligation:  Provided,  That  such 
raisins  shall  be  identified  by  the 
Inspection  Service  affixing  to  one 
contaitier  on  each  pallet  or  to  each  bin 
in  each  lot,  a  prenumbered  RAC  control 
card  (to  be  furnished  by  the  Committee) 
which  shall  remain  affixed  until  raisins 
are  processed  or  disposed  of  as  natural 
condition  raisins:  and  Provided  further, 
That  such  raisins  shall  not  be  delivered 
to  the  Committee  or  transferred  to 


another  handler  without  approval  of  the 
Committee  or  the  receiving  handler. 

***** 

§989.210    [Amended] 

■  4.  In  §  989.210,  the  first  sentence  in 
paragraph  (a)  is  amended  to  remove  the 
words  "Oleate  and  Related  Seedless,". 

§989.212    [Amended] 

■  5.  In  §  989.212,  the  first  sentence  in 
paragraph  (a)  and  the  heading  in 
paragraph  (b)  are  amended  to  remove  the 
words  "Oleate  and  Related  Seedless.". 

§989.213    [Amended] 

■  6.  Section  989.213  is  amended  by: 

■  a.  Removing  the  words  "Oleate  and 
Related  Seedless."  in  the  first  sentence  in 
paragraph  (a)  and  the  introductory  text  in 
paragraphs  (b),  (c),  and  (d). 

■  b.  Removing  paragraph  (e)  and  the  note 
immediately  following  it. 

§989.601     [Amended] 

■  7.  In  §  989.601.  the  table  is  revised  to 
read  as  follows: 

§989.601     Conversion  factors  for  raisin 
weight. 


Conver- 

Varietal type 

sion 
factor 

Natural  (sun-dried)  Seedless 

092 

Golden  Seedless.  Dipped  Seed- 

less,    Other     Seedless, 

and 

Ottier  Seedless-Sulfured  ... 

0  95 

Muscats    (including    raisins 

witti 

seeds): 

Seeded  

0.80 

.    Unseeded  

0.92 
0  92 

Sultana 

Zante  Currant  

0  91 

§989.701    [Amended] 

■  8.  In  §  989.701 ,  the  first  sentence  in 
paragraph  (b)  is  amended  by  removing 
the  words  "Oleate  and  Related 
.Seedless,". 

§989.702    [Amended] 

■  9.  In  §  989.702.  the  paragraph  heading 
and  the  first  sentence  in  paragraph  (a)  are 
amended  by  removing  the  words  "Oleate 
and  Related  Seedless.". 

Dated:  )uiy  16,  2003. 

A.J.  Yates,^ 

Administrator,  Agricultural  Marketing 
Sen-ice. 

[FR  Doc.  03-18448  Filed  7-16-03;  5:08  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart3^ 

[Doclcet  No.  200^-NM-55-AD;  Amendment 
39-13234:  AD  2(io3-14-15] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-1  oa,  747-1 OOB,  747-1008 
SUD.  747-2008,  747-200F,  747-200C, 
747-300,  747-400,  747-400D,  747- 
400F,  and  747^R  Series  Airplanes 


agency:  Federi  1 
Administration 
action:  Final 
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DATES:  Effectiv  i  August  25,  2003. 

The  incorpoi  ation  by  reference  of 
certain  publica  ions  listed  in  the 
regulations  is  a  aproved  by  the  Director 
of  the  Federal  I  egister  as  of  August  25, 
2003. 

ADDRESSES:  Th  !  service  information 
referenced  in  t  lis  AD  may  be  obtained 
from  Boeing  Cc  mmercial  Airplane 
Group,  P.O.  Bo  (  3707,  Seattle, 
Washington  98 124-2207.  This 
"'information  ms  y  be  examined  at  the 
Federal  Aviatic  n  Administration  (FAA), 
Transport  Airp  ane  Directorate,  Rules 
Docket,  1601  L  nd  Avenue,  SW.. 
Renton,  VVashii  igton;  or  at  the  Office  of 
the  Federal  Rej  ister,  800  North  Capitol 
Street.  NW.,  su  te  700.  Washington,  DC. 
FOR  FURTHER  IN  FORMATION  CONTACT:  Gary 
Oltman,  Aeros]  lace  Engineer,  Airfrapie 
Branch,  ANM-  120S,  FAA.  Seattle 


Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425)  917-6443; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  90-24-09, 
amendment  39-6815  (55  FR  48228, 
November  20,  1990),  which  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  was  published  in  the 
Federal  Register  on  December  2,  2002 
(67  FR  71497).  The  action  proposed  to 
continue  to  require  inspections  for 
cracking  of  the  forward  end  clevis  lugs 
of  the  flap  track,  and  replacement  of  the 
flap  track  with  a  new  flap  track  if 
necessary.  The  action  also  provided  for 
an  optional  modification  of  the  forward 
end  clevis  lugs,  which  would  terminate 
the  required  inspections.  The  action 
proposed  to  expand  the  applicability  of 
the  existing  AD,  require  new  repetitive 
inspections  for  evidence  of  rotation  or 
migration  of  the  bushings  or  cracking  of 
the  lugs  of  the  forward  end  clevis  of  the 
flap  tracks  that  support  the  wing  trailing 
edge  flaps,  and  require  corrective 
actions  if  necessary.  The  action  also 
proposed  to  require  eventual 
accomplishment  of  a  terminating  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The  FAA 
has  given  due  consideration  to  the 
single  comment  received. 

Request  To  Clarify  Corrective  Action 

One  commenter  notes  that  the 
procedures  for  the  Terminating  Action 
in  part  2  of  Boeing  Service  Bulletin  747- 
57-2307,  Revision  1,  dated  January  17, 
2002,  include  a  magnetic  particle 
inspection  of  the  clevis  bore  of  a 
machined  flap  track  assembly.  The 
commenter  points  out  that  no  corrective 
action  is  specified  if  a  crack  is  found, 
though  the  commenter  assumes  that  the 
flap  track  must  be  replaced.  The 
commenter  states  that  both  the  service 
bulletin  and  proposed  AD  should 
specify  a  corrective  action. 

We  partially  agree  with  the 
commenter.  We  note  that,  where  the 
service  bulletin  specifies  a  magnetic 
particle  inspection,  the  service  bulletin 
refers  to  Boeing  Standard  Overhaul 
Practices  Manual  20-20-01,  Class  A, 
Critical,  for  information  pertaining  to 
the  inspection.  We  note  that  the 
acceptance  criteria  in  that  document  do 
not  allow  cracking.  Thus,  a  cracked  flap 
track  may  not  be  used  and  must  be 
replaced  with  a  new  flap  track. 

However,  we  agree  that  we  could 
clarify  the  need  to  replace  the  existing 


flap  track  with  a  new  flap  track  if  any 
cracking  is  found  during  the  magnetic 
particle  inspection  that  is  included  in 
the  procedures  for  the  terminating 
action  required  by  this  AD.  Therefore, 
we  have  revised  paragraph  (h)  of  this 
final  rule  to  specify  that,  if  a  crack  is 
found  during  any  inspection  required  by 
paragraph  (d),  (i),  or  (j)  of  this  AD  (or 
paragraph  (e),  (f),  or  (g)(2)(i)  of  this  AD, 
as  specified  in  paragraph  (h)  of  the 
proposed  AD),  the  cracked  flap  track 
must  be  replaced  with  a  new  flap  track 
before  further  flight. 

Explanation  of  Editorial  Change 

We  have  revised  paragraph  (f)  of  this 
AD  to  make  it  clear  that 
accomplishment  of  the  terminating 
modification  in  paragraph  (d)  or  (i)  of 
this  AD  ends  the  repetitive  inspections 
required  by  paragraph  (f)  of  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  ail-worthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Explanation  of  Change  to  Cost  Impact 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  per 
work  hour  to  $65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Cost  Impact 

There  aie  approximately  1,002  Model 
747-100,  747-lOOB, 747-lOOB  SUD, 
747-200B, 747-200F.  747-200C, 747- 
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300,  747-400,  747-400D.  747-400F.  and 
747SR  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  219  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  90-24-09  take 
approximately  2  work  hours  per 
airplane,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  currently  required 
actions  is  estimated  to  be  $130  per 
airplane,  per  inspection  cycle. 

The  new  inspections  that  are  required 
by  this  AD  take  approximately  2  work 
hours  per  airplane,  at  an  average  labor 
rate  of  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  new 
inspections  on  U.S.  operators  is 
estimated  to  be  $28,470,  or  $130  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
acticShs  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-6815  (55  FR 
48228,  November  20,  1990),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-13234,  to  read  as 
follows: 

2003-14-15     Boeing:  Amendment  39-13234. 
Docket  2002-NM-55-AD.  Supersedes 
AD  90-24-09.  Amendment  39-6815. 

Applicability:  Model  747-100,  747-lOOB, 
747-lOOB  SUD,  747-200B.  747-200F,  747- 
200C,  747-300,  747-400,  747-400D,  747- 
400F,  and  747SR  series  airplanes;  as  listed  in 
Boeing  Service  Bulletin  747-57-2307, 
Revision  1.  dated  January  17,  2002; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  and  fracture  of  the 
forward  end  clevis  of  the  flap  track,  which 
could  result  in  reduced  structural  capability 
of  the  flap  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  90-24- 
09 

Initial  Inspection 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-57-2231.  Revision  2.  dated" 
September  27,  1990:  Perform  a  detailed 
inspection  of  the  forward  end  clevis  lugs  of 
the  flap  tracks  for  evidence  of  cracking, 
according  to  Boeing  Service  Bulletin  747-57- 
2231,  Revision  2,  dated  September  27,  1990, 
and  according  to  the  following  schedule: 


(1)  For  airplanes  listed  in  Group  1  in  the 
service  bulletin:  Perform  the  inspection  at 
flap  track  positions  1  through  8  within  the 
next  30  days  after  December  5,  1990  (the 
effective  date  of  AD  90-24-09,  amendment 
39-6815). 

(2)  For  airplanes  listed  in  Group  2  in  the 
service  bulletin:  Perform  the  inspection  at 
flap  track  positions  1.  2,  7,  and  8  prior  to  the 
later  of  the  following: 

(i)  Prior  to  the  accumulation  of  30.000 
flight  hours  or  8  years  after  airplane  delivery, 
whichever  occurs  first;  or 

(ii)  Within  120  davs  after  December  5, 
1990. 

(3)  For  airplanes  listed  in  Group  3  in  the 
service  bulletin:  Perform  the  inspection  at 
flap  track  positions  1  through  8  prior  to  the 
later  of  the  following: 

(i)  Prior  to  the  accumulation  of  30,000 
flight  "hours  or  8  years  after  airplane  delivery, 
whichever  occurs  first;  or 

(ii)  Within  120  davs  after  December  5, 
1990. 

Flap  Track  Replacement 

(b)  If  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  replace  the  flap  track  prior  to  further 
flight,  according  to  Boeing  Service  Bulletin 
747-57-2231,  Revision  2,  dated  September 
27.  1990. 

Repetitive  Inspections 

(c)  If  no  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  300  flight  cycles  for  Group  1 
airplanes,  and  1,200  flight  cycles  for  Group 

2  and  Group  3  airplanes,  until  paragraph  (d). 
(e),  or  (i)  of  this  AD  has  been  done. 

Optional  Terminating  Action 

(d)  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-57-2231,  Revision  2,  dated 
September  27,  1990:  Accomplishment  of  the 
modification  of  the  forward  end  clevis  lugs 
of  the  flap  tracks  as  specified  in  Boeing 
Service  Bulletin  747-57-2231.  Revision  2, 
dated  September  27,  1990,  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  (a),  (c),  (e),  and  (i)  of  this  AD. 

New  Requirements  of  this  AD 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Detailed  Inspections 

(e)  At  the  applicable  compliance  lime 
specified  in  paragraph  (e)(1)  or  (e)(2)  of  this 
AD,  perform  detailed  inspections  for 
evidence  of  rotation  or  migration  of  the 
bushings  (including  cracked  or  missing 
sealant  around  the  bushing  flange,  or  a  gap 
between  the  bushing  flange  and  the  lug  face) 
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of  this  AD  is  done.  Do  paragraph  (i)  of  this 
AD  at  the  applicable  time  specified  in 
paragraph  (i)(2)  of  this  AD. 

(i)  Repeat  the  inspections  in  paragraph  (e) 
of  this  AD  at  the  intervals  specified  in  Figure 
1  of  the  service  bulletin. 

(ii)  Apply  corrosion-inhibiting  compound 
according  to  the  service  bulletin  at  intervals 
not  to  exceed  200  flight  cycles. 

Replacement  of  Flap  Track 

(h)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (d),  (e),  (f), 
(g)(2)(i),  (i).  or  (j)  of  this  AD:  Before  further 
flight,  replace  the  cracked  flap  track  with  a 
new  flap  track,  according  to  Boeing  Service 
Bulletin  747-57-2307.  Revision  1,  dated 
January  17,  2002.  Replacement  with  a  new 
flap  track  having  a  part  number  listed  in  the 
"New  Part  Number"  column  of  the  table 
under  paragraph  2.E.  of  the  service  bulletin 
constitutes  terminating  action  for  the 
requirements  of  this  AD  for  the  replaced 
track. 

Terminating  Modification 

(i)  At  the  applicable  time  specified  in 
paragraph  (i)(l)  or  (i)(2)  of  this  AD:  Do  all 
actions  (including  but  not  limited  to 
machining,  performing  magnetic  particle 
inspections,  and  applying  cadmium  plating 
toMhe  clevis  bore  and  bushing)  associated 
with  replacing  the  bushings  of  the  forward 
end  clevis  with  new  bushings  with  a  higher 
interference  fit  on  flap  tracks  1,  2.  3,  4,  5,  6. 
7,  and  8:  as  applicable;  according  to  Boeing 
Service  Bulletin  747-57-2307,  Revision  1, 
d|ted  January  17,  2002.  This  replacement 
terminates  the  requirements  of  this  AD. 

(1)  If  no  evidence  of  migration  or  rotation 
of  the  bushings  or  cracking  of  the  lugs  is 
found  during  any  inspection  required  by 
paragraph  (e)  or  (f)  of  this  AD:  Do  the 
replacement  within  8  years  after  the  effective 
date  of  this  AD. 

(2)  If  any  evidence  of  bushing  migration  or 
rotation  is  found  during  any  inspection 
required  by  paragraph  (e)  or  (f)  of  this  AD: 
Do  the  replacement  at  the  applicable  time 
specified  in  Figure  1  of  the  service  bulletin. 

Credit  for  Actions  According  to  Previous 
Revision  of  Service  Bulletin 

())  Inspections,  corrective  actions,  and 
terminating  action  done  before  the  effective 
date  of  this  AD  according  to  Boeing  Service 
Bulletin  747-57-2307,  dated  July  29,  1999. 
are  considered  acceptable  for  compliance 
with  the  corresponding  action  specified  in 
this  AD. 

Alternative  Methods  of  Compliance 

(k)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  according  to  AD  90-24- 
09.  amendipent  39-6815.  are  approved  as 
alternative  methods  of  compliance  with 
paragraphs  (a),  (b),  (c),  and  (d)  of  this  AD. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(m)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  747-57-2231. 
Revision  2,  dated  September  27.  1990;  and 
Boeing  Service  Bulletin  747-57-2307, 
Revision  1,  dated  January  17.  2002;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Effective  Date 

(n)  This  amendment  becomes  effective  on 
August  25,  2003. 

Issued  in  Renton,  Washington,  on  July  8, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  Q3-17772  Filed  7-18-(i3;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-326-AD;  Amendment 
39-13235;  AD  2003-14-16] 

RIN2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  382G  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
382G  series  airplanes,  that  requires 
repetitive  general  visual  inspections  of 
certain  bearings  located  in  the 
emergency  exit  door  for  evidencp  of 
excessive  wear;  and  repair  of  certain 
bearings,  which  would  terminate  the 
repetitive  inspections.  This  action  is 
necessary  to  prevent  failure  of  the  latch 
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mechanism,  which  could  result  in  the 
inability  to  open  the  emergency  exit 
door  in  an  emergency.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  August  25,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Martin  Corporation/ 
Lockheed  Martin  Aeronautics  Company, 
Airworthiness  Office,  Dept.  6A0M  , 
Zone  0252,  Column  P-58,  86  S.  Cobb 
Drive,  Marietta,  Georgia  30063.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Herderich,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30349;  telephone  (770) 
703-6082;  fax  (770)  703-6097. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Lockheed 
Model  382G  series  airplanes  was 
published  in  the  Federal  Register  on 
April  29,  2003  (68  FR  22644).  That 
action  proposed  to  require  repetitive 
general  visual  inspections  of  certain 
bearings  located  in  the  emergency  exit 
door  for  evidence  of  excessive  wear;  and 
repair  of  certain  bearings,  which  would 
terminate  the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  in  Labor  Rate 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  per 
work  hour  to  $65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Cost  Impact 

There  are  approximately  10  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1  airplane 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  16 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  the  single  U.S.  operator  is 
estimated  to  be  $1 ,040. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  dfrect  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-16     Lockheed:  Amendment  39- 
13235.  Docket  2000-NM-326-AD. 

Applicability:  Model  382G  series  airplanes, 
as  listed  in  Hercules  Service  Bulletin  382- 
52-9,  dated  July  5,  2000:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addres.sed  bv 
Ihis  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  latch  mechanism 
located  inside  the  emergency  exit  door, 
which  could  result  in  the  inability  to  open 
the  door  in  an  emergency,  accomplish  the 
following: 
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Repair 
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Special  Flight  Pi  nnits 
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§§  21.197  and"21.199  of  the 
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with  Hercules  S«  rvice 
dated  July  5.  20(1) 
reference  was  a 
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Reference 
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Bulletin  382-52-9, 
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roved  by  the  Director  of  the 
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apa 


552(a)  and  1  GFR  part  51.  Gopies  may  be 
obtained  from  Lockheed  Martin  Corporation/ 
Lockheed  Martin  Aeronautics  Company, 
Airworthiness  Office,  Dept.  6A0M  .  Zone 
0252,  Column  P-58,  86  S.  Cobb  Drive. 
Marietta,  Georgia  30063.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Grown  Center,  1895 
Phoenix  Boulevard,  suite  450,  Atlanta, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
August  25,  2003. 

Issued  in  Renton,  Washington,  on  July  8, 
2003. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-17771  Filed  7-18-03;  8:45  am) 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-39-AD;  Amendment 
39-13237;  AD  2003-14-18] 

RIN2120-AA64 

Airworthiness  Directives;  Silcorsity 
Aircraft  Corporation  Model  S76A,  B, 
and  C  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID)  for  the 
specified  Sikorsky  Aircraft  Corporation 
(Sikorsky)  model  helicopters  that 
requires  removing  non-conforming  main 
landing  gear  brake  discs  (discs)  and 
replacing  them  with  different  part- 
numbered  airworthy  discs.  It  also 
requires  revising  the  Rotorcraft  Flight 
Manual  (RFM)  to  adjust  takeoff  and 
landing  distances  until  the  discs  are 
replaced.  This  amendment  is  prompted 
by  the  manufacture  of  some  discs  using 
inferior  materials.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
reduced  braking  performance  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  August  25,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Sikorsky  Aircraft  Corporation, 
Attn:  Manager,  Commercial  Tech 
Support,  6900  Main  Street,  Stratford. 
Connecticut  06614,  phone  (203)  386- 
3001,  fax  (203)  386-5983.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aviation  Safety  Engineer, 
Boston  Aircraft  Certification  Office,  12 
New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7155,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Sikorsky  Model 
S76A,  B,  and  C  helicopters  was 
published  in  the  Federal  Register  on 
February  7,  2003  (68  FR  6382).  That 
action  proposed  to  require,  within  60 
days,  determining  if  discs,  part  number 
(P/N)  5014067,  are  installed.  If  so, 
replacing  them  with  discs,  P/N  5007672, 
and  re-identifying  brake  assembly,  P/N 
5007555  and  P/N  5007555-1,  as  brake 
assembly  P/N  5007555-3,  and  brake 
assembly,  P/N  5007555-2,  as  brake 
assembly,  P/N  5007555-4,  was 
proposed  to  be  required  within  90  days. 
The  action  also  proposed  to  require 
revising  the  RFM  to  adjust  the  Category 
A  rejected  takeoff  distance,  the  Category 
A  landing  distance,  and  the  Category  B 
landing  distance  by  multiplying  the 
distance  by  1.67  to  obtain  the  corrected 
distance  until  the  discs  are  replaced. 

Sikorsky  has  issued  Alert  Service 
Bulletin  (ASB)  No.  76-32-27,  dated 
April  30,  2002,  which  contains  Aircraft 
Braking  Systems  Corporation  ASB  S76- 
32-A24,  dated  April  10,  2002;  and 
Sikorsky  Aircraft  Corporation  ASB  No. 
76-32-28,  dated  May  17,  2002,  which 
contains  Aircraft  Braking  Systems 
Corporation  ASB  S76-32-A25,  dated 
May  15,  2002.  The  ASBs  describe 
procedures  for  replacing  any  non- 
conforming discs,  reidentifying  brake 
assemblies,  and  revising  takeoff  and 
landing  distances  in  the  RFM  until  the 
discs  are  replaced. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  one  commenter,  the 
manufacturer,  states  that  the  AD  should 
state  that  a  manufacturer's  warranty 
exists.  The  commenter  states  that  the 
service  information  issued  by  Aircraft 
Braking  Systems  Corporation  states  that 
the  replacement  discs,  P/N  5007672,  are 
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available  at  no  cost  to  the  owners  or 
operators.  The  FAA  agrees,  and  that 
information  is  added  to  the  economic 
impact  paragraph  of  the  AD. 

After  carerul  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
material. 

The  FAA  estimates  that  180 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  0.5  work  hour  per 
helicopter  to  determine  if  non- 
conforming discs  are  installed,  and  V2.5 
work  hours  per  helicopter  to  remove, 
replace  and  re-identify  any  non- 
conforming discs.  The  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $1,902  per  disc, 
and  there  are  two  discs  per  helicopter. 
The  Aircraft  Braking  Systems 
Corporation  ASB's  state  that  "operators 
should  contact  their  usual  supply 
source  for  replacement  of  5014067 
Rotating  Discs  with  free  of  charge 
5007672  Rotating  Discs  on  an  exchange 
basis."  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $703,620  ($18,900 
assuming  brake  discs  are  provided  free 
of  charge)  to  replace  the  discs 
throughout  the  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar>'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39. 1 3  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-14-18    Sikorsky  Aircraft  Corporation: 

Amendment  39-13237.  Docket  No. 
2002-SW-39-AD. 

Applicability:  Model  S76A,  B,  and  C 
helicopters,  with  main  landing  gear  brake 
assembly  (brake  assemblv).  part  number 
(P/N) 5007555.  5007555-1.  or  5007555-2 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  braking  performance 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  60  days,  determine  if  a  main 
landing  gear  brake  disc  (disc)*  part  number 
(P/N)  5014067,  is  installed  in  the  braking 
assembly  in  accordance  with: 

(1)  Section  III — Accomplishment 
Instructions,  paragraph  l.A.  through  I.D.,  of 
Aircraft  Braking  Systems  Corporation  Alert 
Service  Bulletin  S76-32-A24,  dated  April  10, 
2002  (ASB  A24)  for  braking  assembly,  P/N 
5007555  and  P/N  5007555-1.  and 

(2)  Section  III — Accomplishment 
Instructions,  paragraph  l.A.  and  I.B.,  of 


Aircraft  Braking  Systems  Corporation  Alert 
Service  Bulletin  S76-32-A25.  datad  May  15, 
2002  (ASB  A25).  for  braking  assembly,  P/N 
5007555-2. 

(b)  If  disc,  P/N  5014067,  is  installed, 
within  90  days,  remove  that  disc  and  replace 
it  with  disc,  P/N  5007672.  and  re-identifv: 

(1)  Brake  assembly.  P/N  5007555  and  P/N 
5007555-1.  as  brake  assembly,  P/N  5007555- 
3,  in  accordance  with  the  conversion  of  brake 
assembly  instructions  on  page  6  of  ASB  .A24, 
and 

(2)  Brake  assembly.  P/N  5007555-2,  as 
brake  assembly,  P/N  5007555-4.  in 
accordance  with  the  conversion  of  brake 
assembly  instructions  on  page  6  of  ASB  A25. 

Note  2:  Sikorsky  Aircraft  Corporation  ASB 
No.  76-32-27,  dated  April  30.  2002.  contains 
Aircraft  Braking  Systems  Corporation  ASB 
S76-32-A24,  dated  .^pHI  10.  2002.  and 
Sikorsky  Aircraft  Corporation  ASB  No.  76- 
32-28.  dated  May  17.  2002.  contains  Aircraft 
Braking  Systems  Corporation  ASB  S76-32- 
A25.  dated  May  15.  2002. 

(c)  Until  all  installed  discs,  P/N  5014067, 
on  the  helicopter  are  replaced  with  disc, 
P/N  5007672.  and  all  brake  assemblies  are  re- 
identified  in  accordance  with  paragraph  (b) 
of  this  AD.  Ijefore  further  flight,  increase  the 
Category  A — Rejected  Takeoff  Distance,  the 
Category  A — Landing  Distance,  and  the 
Category  B — Landing  Distance  as  stated  in 
the  current  Rotorcraft  Flight  Manual  (RFM) 
by  multiplying  these  rejected  takeoff  and 
landing  distances  by  a  factor  of  1.67. 

Note  3:  There  are  temporary  revisions  to 
the  RFM  available  from  the  helicopter 
manufacturer  that  documents  increased 
rejected  takeoff  and  landing  distances. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  Engine  and 
Propeller  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may- 
concur  or  comment  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(f)  Identifying,  removing  and  replacing  the 
discs  shall  be  done  in  accordance  with 
Aircraft  Braking  Systems  Corporation  Alert 
Service  Bulletin  No.  S76-32-A24.  dated 
April  10.  2002.  and  Aircraft  Braking  Systems 
Corporation  Alert  Service  Bulletin  S76-32- 
A25.  dated  May  15,  2002.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Sikorsky  Aircraft 
Corporation,  Attn:  Manager,  Commercial 
Tech  Support,  6900  Main  Street,  Stratford, 
Connecticut  06614.  phone  (203)  386-3001. 
fax  (203)  386-5983.  Copies  may  be  inspected 
at  the  FAA,  Office  of  the  Regional  Counsel, 
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Southwest  Regi 
Room  663.  Fort 
of  the  Federal 
Street,  NW.,  sui 

(g)  This 
August  25,  200 

Issued  in  Fori 
2003. 
Mark  R.  Schilli 

Acting  Manager 
Aircraft  Certifi 
|FR  Doc.  03-1 


(n,  2601  Meacham  Blvd., 
Worth,  Texas;  or  at  the  Office 
R  jgisfer.  800  North  Capitol 
i  e  700.  Washington,  DC. 
amen  Iment  becomes  effective  on 


BILLING  CODE  4911  -13-P 


14CFRPart3) 


Worth,  Texas,  on  July  8, 

RotorcToft  Directorate, 
'icbtion  Service. 
7^46  Filed  7-18-03;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


OOJ-CE 


[Docket  No.  20(J3-CE-04-AD;  Amendment 
39-13239;  AD  2003-14-20] 

RIN2120-AA64 

Airworttiiness  Directives;  AeroSpace 
Technologies  of  Australia  Pty  Ltd. 
Models  N22B  and  N24A  Airplanes 


agency: 
Administratiot 
ACTION:  Final 


Fedeipl  Aviation 
DOT. 
lule. 
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lead  to  reduced  controllability  of  the 
airplane. 

DATES:  This  AD  becomes  effective  on 
September  8,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
'  of  certain  publications  listed  in  the 
regulations  as  of  September  8,  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Nomad  Operations,  Aerospace  Support 
Division,  Boeing  Australia,  PO  Box  767, 
Brisbane,  QLD  4000  Australia; 
telephone  61  7  3306  3366;  facsimile  61 
7  3306  3111.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 
04-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5224;  facsimile  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  Reports  of  cracking  and  other 
discrepancies  on  rudder  control  lever 
shaft  assemblies  on  certain  ASTA 
Models  N22B  and  N24A  airplanes 
caused  us  to  issue  AD  82-12-06, 
Amendment  39-^399.  AD  82-12-06 
currently  requires  the  following  on 
certain  ASTA  Models  N22B  and  N24A 
airplanes: 

— Repetitively  inspecting  visually  all 
rudder  control  lever  shafts  for 
cracking; 

— If  cracks  are  found,  before  further 
flight,  replacing  with  new  or 
serviceable  rudder  control  shafts; 

— Checking  for  clearance  of  the  fit  of  all 
rod  end  bearings  in  lever  shafts;  and 

— Discontinuing  the  repetitive  visual 
inspections  when  lever  shafts  are 
inspected  either  by  magnetic  particle 
inspection  or  dye  penetrant  methods. 

What  has  happened  since  AD  82-12- 
06  to  initiate  this  proposed  action?  The 
Civil  Aviation  Safety  Authority  (CAS A), 
which  is  the  airworthiness  authority  for 
Australia,  recently  notified  FAA  of  the 
need  to  change  AD  82-12-06.  The 
CASA  reports  failures  of  the  rudder 
control  lever  shaft.  All  the  failures  have 
occurred  during  ground  operations  and 
nosewheel  steering/rudder  loads  are 
now  considered  the  primary  cause  of 
the  failure. 


Some  of  the  failures  occurred  on 
airplanes  where  the  terminating  action 
of  AD  82-12-06  was  incorporated. 

What  is  the  potential  impact  if  FAA 
took  no  action?  This  condition,  if  not 
detected  and  corrected,  could  result  in 
failure  of  the  rudder  control  lever  torque 
shaft.  Such  failure  could  lead  to  reduced 
controllability  of  the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
ASTA  Models  N22B  and  N24A.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  April  29,  2003 
(68  FR  22636).  The  NPRM  proposed  to 
require  you  to  repetitively  inspect,  using 
either  dye  penetrant  or  magnetic 
particle  methods  and  measurements, 
rudder  control  lever  shafts  for  cracks; 
inspect  (one-time)  all  lever  shaft  side 
plates  by  measuring  the  thickness;  and 
if  cracks  or  discrepancies  in  thickness 
are  found,  replace  unserviceable  parts 
with  new  or  serviceable  parts. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD?  On  July  10,  2002, 
FAA  published  a  new  version  of  14  CFR 
part  39  (67  FR  47997,  July  22,  2002), 
which  governs  FAA's  AD  system.  This 
regulation  now  includes  material  that 
relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 
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Cost  Impact  What  is  the  cost  impact  of  this  AD  on      costs  to  accomplish  the  initial 

How  many  airplanes  does  this  AD  owners/operators  of  the  affected                  inspection: 

impact?  We  estimate  that  this  AD  affects  airplanes?  We  estimate  the  following 
10  airplanes  in  the  U.S.  registry. 


Lat)or  cost 

Parts  cost 

Total  cost  per            Total  cost  on  U.S. 
airplane                       operators 

12  workhours  x  $60  per  hour  =  $720  

Not  Applicable 

$720     10  X  $720  =  $7,200. 

We  estimate  the  following  costs  to 
accomplish  any  necessary  repetitive 
inspections: 


«^ 


Labor  cost 
t 


2  workhours  x  $60  per  hour  =  $120 


Parts  cost 


Not  Applicable 


Total  cost  per 
airplane 


$120 


We  estimate  the  following  costs  to 
accomplish  emy  necessary  lever  shaft 
replacements  that  would  be  required 


based  on  the  results  of  the  proposed 
inspections.  We  have  no  way  of 


Labor  cost 


12  workhours  x  $60  per  hour  =  $720 


determining  the  number  of  airplanes 
that  may  need  such  replacement: 


Parts  cost 


Total  cost  per  airplane 


$930  I  $720  +  $930  =  $1,650. 


We  estimate  ths  following  costs  to 
accomplish  any  necessary  lever  shaft 
side  plate  replacements  that  would  be 


required  based  on  the  results  of  the  determining  the  number  of  airplanes 

proposed  inspection.  We  have  no  way  of    that  may  need  such  replacement: 


Labor  cost 

1                                                                          ■    

Parts  cost             Total  cost  per  airplane 

12  workhours  x  $60  per  hour  =  $720 , , 

$930     $720  +  $930  =  $1 ,650. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  82-12-06, 


Amendment  39—4399,  and  by  adding  a 
new  AD  to  read  as  follows: 

2003-14-20    Aerospace  Technologies  of 
Australia  PTY  LTD.:  Amendment  39- 
13239;  Docket  No.  2003-CE-04-AD; 
Supersede.s  AD  82-12-06,  Amendment 
39-4399. 

(a)  What  airplanes  are  affected  bv  ttiis  AD? 
This  AD  affects  Models  N22B  and  N24A 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  cracks  in  the  rudder 
control  lever  torque  shafts  and  discrepancies 
in  the  thickness  of  the  lever  shaft  side  plates, 
which  could  result  in  failure  of  the  rudder 
control  lever  torque  shaft.  Such  failure  could 
lead  to  reduced  controllability  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1)  Inspect  the  r  jdder  control  lever  shafts,  part 
numt)ers  (P/N  2/N-45-1102,  1/N-45-1103, 
and  1/N-45-1 104  (or  FAA-approved  equiva- 
lent part  numbers)  for  cracks.  Use  dye  pene- 
trant while  the  shaft  is  installed;  or  either  dye 
penetrant  ins  )ection  or  magnetic  particle 
methods  if  the  shaft  is  removed 

(2)  Inspect  all  le\  er  shaft  side  plates  on  P/Ns  2/ 
N-45-1102.  1yN^5-1103,  and  1/N-45-1104 
(or  FAA-apprci/ed  equivalent  part  numbers) 
by  measuring  i  he  thickness  for  discrepancies. 

(3)  Visually  ins  )ect  all  rudder  control  lever 
shafts  P/Ns  2/1 J-45-1102,  1/r4-45-1103,  and 
1/N-45-1104  (or  FAA-approved  equivalent 
pan  numbers)  tor  cracks. 

(4)  If  damage  is  ound  during  any  inspection  re 
quired  by  this  ^D. 


Within  the  next  100  hours  time-in-service 
(TIS)  after  September  8,  2003  (the  effective 
date  of  this  AD),  unless  already  accom- 
plished. 


Within  the  next  100  hours  TIS  after  Sep- 
tember 8,  2003  (the  effective  date  of  this 
AD),  unless  already  accomplished. 

Repetitively  inspect  at  intervals  not  to  exceed 
100  hours  TIS  after  the  inspection  required 
In  paragraph  (d)(1)  of  this  AD. 

Prior  to  further  flight  after  any  inspection  re- 
quired by  this  AD. 


(i)  For  lever  sh^s 
replace  with  n<  iw 

(ii)  For  discrepancies 
shaft  side  plates 
from  the  manjfacturer 
address  specif  ed 
and  incorporate 

(iii)  Repairable 
defined  in  the 


found  with  crack  damage, 
or  serviceable  items 

in  the  thickness  of  lever 

obtain  a  repair  scheme 

through  FAA  at  the 

in  paragraph  (e)  of  this  AD 

this  repair  scheme 

nd  nonrepairable  damage  is 

;ervice  information 


In  accordance  with  Nomad  Alert  Ser\'ice  Bul- 
letin ANMD-27-51,  dated  September  13, 
2002,  and  the  applicable  maintenance  man- 
ual. 


In  accordance  with  Nomad  Alert  Service  Bul- 
letin ANMD-27-51,  dated  September  13, 
2002,  and  the  applicable  maintenance  man- 
ual. 

In  accordance  with  Nomad  Alert  Service  Bul- 
letin ANMD-27-51.  dated  September  13, 
2002,  and  the  applicable  maintenance  man- 
ual. 

In  accordance  with  Nomad  Alert  Service  Bul- 
letin ANMD-27-51,  dated  September  13, 
2002,  and  the  applicable  maintenance  man- 
ual. 


\ 


to  th 


a  )p 


.2 


(e)  Can  I  com^ 
way? 

(1)  To  use  an  i 
compliance  or  a 
follow  the  proce  1 
these  requests 
Aircraft  Certificc  t 
on  any  already 
of  compliance. 
Aerospace  Engi 
Aircraft  Certifica  I 
Boulevard,  Lake^' 
telephone  (562) 
627-5210. 

(2)  Alternative 
approved  in 
which  is  su 
approved  as  ait 
compliance  wi 

(f)  Are  any  se 
into  this  AD  by 
by  this  AD  must 
Nomad  Alert 
dated  Septembei 
the  Federal  Regi 
incorporation  by 
552(a)  and  1  CFT 
from  Nomad 
Division.  Boeing 
Brisbane.  QLX) 
7  3306  3366;  fac: 


/  ly  with  this  AD  in  any  other 


Iternative  method  of 
just  the  compliance  time, 
ures  in  14  CFR  39.13.  Send 

e  Manager,  Los  Angeles 
ion  Office.  For  information 

roved  alternative  methods 

tact  Ron  Atmur,  . 
FAA.  Los  Angeles 
ion  Office,  3960  Paramount 
ood,  California  90712; 

7-5224;  facsimile  (562) 


(h)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  September  8,  2003. 

Issued  in  Kansas  City,  Missouri,  on  July  10. 
2003. 
Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-17945  Filed  7-18-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-165-AD;  Amendment 
39-13225;  AD  2003-14-06] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-200,  -200C,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  2003-14- 
06  that  was  published  in  the  Federal 
Register  on  July  9,  2003  (68  FR  40759). 
The  typographical  error  resulted  in  an 
incorrect  AD  number  in  one  location  of 
the  document.  This  AD  is  applicable  to 
certain  Boeing  Model  737-200,  -200C, 
-300,  —400,  and  -500  series  airplanes. 
This  AD  requires  repetitive  inspections 


for  cracking  of  certain  lap  splices,  and 
corrective  action  if  necessary. 
DATES:  Effective  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Tran,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6452;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  2003-14- 
06,  amendment  39-13225,  applicable  to 
certain  Boeing  Model  737-200,  -200C, 
-300,  —400,  and  -500  series  airplanes, 
was  published  in  the  Federal  Register 
on  July  9,  2003  (68  FR  40759).  That  AD 
requires  repetitive  inspections  for 
cracking  of  certain  lap  splices,  and 
corrective  action  if  necessary. 

As  published,  the  AD  number  appears 
as  "2003-14-60"  in  the  Product 
Identification  line  in  the  regulatory  text 
of  the  AD.  The  correct  AD  number  is 
2003-14-06.  The  number  is  referenced 
correctly  throughout  the  remainder  of 
the  document. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished  in  the 
Federal  Register. 

The  effective  date  of  this  AD  remains 
July  14,  2003. 

§39.13    [Corrected] 

■  On  page  40761,  in  the  first  column,  the 
Product  Identification  line  of  AD  2003- 
14-06  is  corrected  to  read  as  follows: 
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2003-14-06    Boeing:  Amendment  39-13225. 
Docket  2003-NM-165-AD. 


Issued  in  Renton,  Washington,  on  July  15, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18421  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-56-AD;  Amendment 
39-13231;  AD  2003-14-12] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA330F,  G,  and  J; 
AS332C,  L,  and  LI;  SA341G;  SA342J; 
AS350B,  BA,  B1,  B2,  B3,  and  D; 
AS355E,  F,  F1,  F2  and  N;  SA-365C,  01, 
and  02;  SA-365N  and  N1 ;  and  AS- 
365N2  and  N3  Helicopters 

AGENCY;  Federal  Aviation 
Administration,  DOT.    . 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France  (ECF) 
model  helicopters  that  requires 
determining  whether  specified  main  or 
tail  rotor  (rotor)  parts  are  installed  and, 
if  so,  updating  and  recording  the  correct 
hoiurs  time-in-service  (TIS)  or  cycles  of 
each  part.  If  the  hours  TIS  or  cycles  of 
any  rotor  part  exceed  its  life  limit,  this 
AD  also  requires  replacing  that  part 
with  an  airworthy  part  within  50  hours 
TIS.  This  amendment  is  prompted  by 
the  need  to  correct  the  Equipment  Log 
Card  (FME)  to  accurately  reflect  the  total 
hours  TIS  and  cycles  of  certain  repaired 
or  overhauled  rotor  parts.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  a  life  limited  rotor 
part,  loss  of  a  rotor,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  August  25,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 


Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817) 222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  the  specified  model 
helicopters  was  published  in  the 
Federal  Register  on  March  14,  2003  (68 
FR  12318).  That  action  proposed  to 
require  determining  whether  specified 
rotor  parts  are  installed  and,  if  so, 
updating  and  recording  the  correct 
hours  TIS  or  cycles  of  each  part.  If  the 
hours  TIS  or  cycles  of  any  rotor  part 
exceed  its  life  limit,  this  AD  would  also 
require  replacing  that  part  with  an 
airworthy  part  within  50  hours  TIS. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  SA330F,  G,  and  J;  AS332C, 
L,  and  Ll;  SA341G;  SA342J;  AS350B, 
BA,  Bl,  B2,  B3,  and  D;  AS355E.  F,  Fl, 
F2  and  N;  SA-365C,  Cl,  and  C2;  SA- 
365N  and  Nl;  and  AS-365  N2  and  N3 
helicopters.  The  DGAC  advises  of  the 
discovery  of  a  discrepancy  in  the 
computer  program  used  to  carry  over 
the  number  of  operating  hours  of  parts 
following  repair  or  overhaul,  which  is 
the  cause  of  incorrect  completion  of 
FMEs. 

ECF  has  issued  the  following  Alert 
Telexes  for  the  helicopter  model  series 
specified:  Nos.  65.110  for  SA330, 
62.00.58  for  AS332,  65.60  for  SA341 
and  SA342,  62.00.25  for  AS350, 
62.00.27  for  AS355,  65.41  for  SA-365C, 
and  62.00.19  for  AS-365N,  all  dated 
August  13,  2002.  These  alert  telexes 
specify  correcting  the  FME  to  list  the 
correct  total  number  of  operating  hours 
and  cycles  for  specified  parts  installed 
on  dynamic  components.  After 
correcting  the  FME,  if  the  parts  have 
exceeded  their  life  limit,  the  alert 
telexes  specify  removing  or  monitoring 
the  parts.  The  DGAC  classified  these 
alert  telexes  as  mandatory  and  issued 
AD  No.  2002-452(A),  dated  September 
4,  2002,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 


bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  the  AD 
requires,  within  10  hours  TIS, 
determining  whether  the  specified  rotor 
part  and  serial  numbers  are  installed  by 
reference  to  the  FME  and,  if  installed, 
correcting  the  hours  TIS  and  cycles.  If 
a  part  exceeds  its  life  limit,  the  AD 
requires  replacing  the  part  within  50 
hours  TIS.  The  actions  would  be 
required  for  the  parts  listed  in  the 
appendix  of  the  alert  telexes  described 
previously. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On  July  10.  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
material. 

The  FAA  estimates  that  this  AD  will 
affect  760  helicopters  of  U.S.  registry, 
and  the  required  actions  will  take 
approximately  1  work  hour  to  determine 
the  part  and  serial  number  and  8  hours 
to  replace  each  affected  part  on  38 
helicopters  (5  percent  of  the  total 
affected  helicopters).  The  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $64,560 
depending  on  which  part  will  be 
replaced.  Based  on  these  figures,  we 
estimate  the  total  cost  impact  of  the  AD 
on  U.S.  operators  will  be  $2,517,120. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under  • 
Executive  Order  13132. 
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■  Accordingly 
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Regulations  (1 
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PART  39— AIRIWORTHINESS 
DIRECTIVES 
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continues  to  repd 

Authority:  49 
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as  follows: 
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§39.13    [Amended] 
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subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  10  hours  time-in-service  (TIS), 
determine  by  reference  to  the  equipment  log 
card  (FME)  whether  any  rotor  part  and  serial 
number  specified  in  Table  1,  paragraph  3,  of 
the  Appendix  of  each  of  the  following 
Eurocopter  France  (ECF)  Alert  Telexes  for  the 
specified  helicopter  model  series  is  installed: 
Nos.  65.110  for  SA330,  62.00.58  for  AS332, 
65.60  for  SA341  and  SA342,  62.00.25  for 
AS350.  62.00.27  for  AS355,  65.41  for  SA- 
365C.  and  62.00.19  for  SA365N  and  AS-365, 
all  dated  August  13,  2002. 

(1)  If  none  of  the  parts  are  installed,  no 
further  action  is  required. 

(2)  For  each  affected  part  listed  in  Table  1, 
paragraph  3,  of  the  Appendix  of  each 
applicable  ECF  Alert  Telex  specified  in 
paragraph  (a)  of  this  AD,  add  the  hours  TIS 
and  cycles  to  the  hours  TIS  and  cycles 
recorded  on  the  FME.  If  a  part  exceeds  its  life 
limit  in  TIS  or  cycles,  replace  the  part  with 
an  airworthy  part  within  50  hours  TIS. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Safety 
Management  Group,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  qr  comment  and 
then  send  it  to  the  Manager,  Safety 
Management  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mayie 
obtained  from  the  Safety  Management  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  Determine  the  rotor  part  and  serial 
number  for  the  specified  helicopter  model 
series  in  accordance  with  Table  1,  p3ragraph 
3,  of  the  Appendix  of  the  applicable 
Eurocopter  Alert  Telex  No.  65.110  for  SA330, 
62.00.58  for  AS332.  65.60  for  SA341  and 
SA342.  62.00.25  for  AS350.  62.00.27  for 
AS355.  65.41  for  SA-365C.  and  62.00.19  for 
SA365N  and  AS-365.  all  dated  August  13, 
2002.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-.3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
August  25.  2^3. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De^'Aviation  Civile 
(France)  AD  No.  2002-452(A),  dated 
September  4,  2002. ' 


Issued  in  Fort  Worth,  Texas,  on  July  1, 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-17948  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4910-1»-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-369-AD;  Amendment 
39-13240;  AD  2003-14-21] 

RIN2120-AA64 

Airworthiness  Directives;  Lockheed 
Martin  Models  L-1011  Airplanes  and 
Rolls-Royce  pic  RB21 1  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  is  applicable  to  Lockheed  Martin  L- 
1011-385  series  airplanes.  That  AD 
currently  requires  modifications  of  the 
engine  turbine  cooling  air  overheat 
monitoring  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instrument  panel,  and  the  installation  of 
a  high  speed  gearbox  (HSGB)  overheat 
detector  system  into  the  monitoring 
system  for  the  engine  turbine  air 
temperature.  This  amendment  requires 
the  same  modifications.  In  addition,  this 
amendment  adds  Lockheed  Martin  L- 
1011-385  series  airplanes  with  RB211- 
22B-02  series  engines  to  the 
applicability,  requires  installation  of  a 
revised  engine  front  bearing  housing 
assembly,  installation  of  a  revised  speed 
4)robe  loom  electrical  support  assembly, 
and  installation  of  a  low  pressure  (LP) 
compressor  shaft  extreme  axial 
movement  detector  system.  Also,  this 
amendment  requires  additional 
modifications  to  the  engine  turbine 
cooling  air  overheat  monitoring  panel  at 
the  flight  engineer/second  officer's 
console,  pilot's  caution  and  warning 
light  panel  on  the  main  instrument 
panel.  The  actions  specified  by  this  AD 
are  intended  to  prevent  undetected  fires 
originating  within  the  HSGB  from 
breaching  the  HSGB  case,  which  could 
result  in  engine  damage  and  increased 
difficulty  in  extinguishing  a  fire,  and  to 
prevent  undetected  LP  compressor  shaft 
location  bearing  failure,  which  could 
result  in  LP  compressor  and  turbine 
shaft  assembly  failure,  turbine 
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overspeed,  and  possible  uncontained 
engine  failure. 

DATES:  Effective  August  August  25, 
2003.  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
2003. 

ADDRESSES:  The  service  inforrriation 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  pic,  PO  Box  31,  Derby, 
England,  DE248BJ;  telephone:  011-44- 
1332-242-424;  fax:  011-44-1332-245- 
418  and  Lockheed  Martin  &  Logistics 
Center,  120  Orion  Street,  Greenville, 
South  Carolina  29605.  This  information 
may  be  examined,  by  appointment,  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlingtcm,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  (781)  238-7176; 
fax:  (781)  238-7199,  and  Robert  A. 
Bosak,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  Suite  475,  1895  Phoenix  Blvd., 
Atlanta,  GA  39348,  telephone:  (770) 
703-6094:  fax:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-17-10  Rl, 
Amendment  39-12378  (66  FR  44030 
August  22,  2001),  which  is  applicable  to 
Lockheed  Martin  Models  L-1011 
airplanes  and  Rolls-Royce  pic  RB211 
series  turbofan  engines  was  published 
in  the  Federal  Register  on  March  1 1 , 
2003  (68  FR  11476).  That  action 
proposed  to  require: 

•  Modifications  of  the  engine  turbine 
cooling  air  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instrument  panel. 

•  Installation  of  an  engine  turbine  air 
temperature  monitoring  system. 

•  Installation  oi  a  revised  engine  firont 
bearing  housing  assembly. 

•  Installation  of  speed  probe  loom 
electrical  support  assembly  part  number 
(P/N)  FW15212,  if  applicable. 

•  Installation  of  an  LP  compressor 
shaft  extreme  axial  movement  detector 
system.  The  actions  would  be  required 
to  be  done  in  accordance  with  RR 
service  bulletin  (SB)  RB.21 1-72-6149, 
Revision  9,  dated  November  24,  1999, 
RR  SB  RB.21 1-72-Cl  78,  Revision  1, 
dated  March  9,  2001,  RR  SB  RB. 211-77- 


C144,  Revision  1,  dated  February  13, 
2002,  RR  mandatory  service  bulletin 
RB.211-71-E047,  dated  August  2,  2002, 
Lockheed  Martin  SB  093-77-059, 
Revision  2.  dated  April  11,  2002,  and 
Lockheed  Martin  SB  093-77-060,  dated 
April  11,2002. 

These  actions  must  be  done  so  that 
the  installation  of  the  HSGB  overheat 
detector  system  and  installation  of  the 
LP  compressor  shaft  extreme  axial 
movement  detector  system  into  the 
engine  turbine  cooling  air  overheat 
monitoring  system  are  complete. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The 
comments  received  are  all  from 
Lockheed  Martin.  Due  consideration  has 
been  given  to  the  comments  received. 

Clarifications  of  Modification 
Description  in  the  Summary 

Lockheed  Martin  requests  that  the 
second  sentence  of  the  proposal 
summary  be  changed  to  read  "That  AD 
currently  requires  modifications  of  the 
engine  turbine  cooling  air  overheat 
monitoring  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instrument  panel,  and  the  installation  of 
a  high  speed  gearbox  (HSGB)  overheat 
detector  system  into  the  monitoring 
system  for  the  engine  turbine  air 
temperature."  The  commenter  states 
that  this  change  clarifies  that  the 
modification  adds  the  HSGB  overheat 
detection  system  in  series  with  the 
engine  turbine  cooling  air  overheat 
monitoring  system.  The  sentence  as- 
written  in  the  proposal  incorrectly  states 
to  require  installation  of  an  engine 
turbine  air  temperature  monitoring 
system. 

The  FAA  agrees  and  has  changed  the 
summary  in  the  final  rule  accordingly. 

Lockheed  Martin  also  requests  that 
the  fourth  sentence  of  the  proposal 
summary  be  changed  to  read  "Also,  this 
proposal  would  require  additional 
modifications  to  the  engine  tiu-bine 
cooling  air  overheat  monitoring  panel  at 
the  flight  engineer/second  officer's 
console  and  the  pilot's  caution  and 
warning  light  panel  on  the  main 
instrimient  panel."  The  commenter 
states  that  this  change  clarifies  which 
two  panels  are  to  be  modified. 

The  FAA  agrees  and  has  changed  the 
summary  in  the  final  rule  accordingly. 

Clarification  of  Modification 
Description  in  the  Discussion 

Lockheed  Martin  requests  that  the 
first  sentence  of  the  proposal  discussion 
be  changed  to  read  "On  August  15, 


2001,  the  FAA  issued  airworthiness 
directive  (AD)  2000-17-10  Rl, 
Amendment  39-12378  (66  FR  44030 
August  22,  2001),  to  require 
modifications  of  the  engine  turbine 
cooling  air  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instrument  panel,  and  the  installation  of 
an  HSGB  overheat  detector  system  into 
the  engine  turbine  cooling  air  overheat 
monitoring  system.  "  The  commenter 
states  that  this  change  clarifies  that  the 
modification  adds  the  HSGB  overheat 
detection  system  in  series  with  the 
engine  turbine  cooling  air  overheat 
monitoring  system.  The  sentence  as- 
written  in  the  proposal  incorrectly  states 
to  require  installation  of  an  engine 
turbine  air  temperature  monitoring 
system. 

The  FAA  agrees  and  has  changed  the 
summary,  which  is  where  this 
information  appears  in  the  final  rule, 
accordingly. 

Request  To  Delete  Model  RB211-524B- 
B-02  From  Discussion  and 
Applicability 

Lockheed  Martin  requests  that  model 
RB211-524B-B-02  engines  be  deleted 
from  the  proposal  discussion  and  from 
the  proposal  applicability.  The 
commenter  states  that  model  RB211- 
524B-B-02  engines  are  not  FAA- 
approved  for  installation  on  Lockheed 
L-1011  model  airplanes. 

The  FAA  does  not  agree.  The  model 
RB211-524B-B-02  engine  is  not 
currently  approved  for  installation  in 
the  Lockheed  L-1011  model  airplane. 
However,  this  model  may  be  in  service 
on  other  airplanes  and  therefore  the 
requirements  of  paragraph  (b)  of  this  AD 
would  also  be  applicable  for  those 
installations.  Please  r«ote  that  the  CAA 
ADs  and  the  Rolls-Royce  service 
bulletins  referenced  in  this  AD  apply  to 
the  model  RB211-524B-B-02  engine  as 
well  as  those  engine  models  installed  on 
the  Lockheed  L-1011  model  airplane. 
Based  on  this,  no  change  is  made  to  the 
final  rule. 

Change  Description  of  Method  Used  To 
Detect  Pending  Failure 

Lockheed  Martin  requests  that  the  last 
sentence  in  the  second  paragraph  of  the 
proposal  discussion  be  changed  to  read 
"The  manufacturer  states  that  the 
method  used  to  detect  pending  failure  of 
the  LP  compressor  shaft  location  bearing 
is  to  monitor  the  airborne  vibration 
monitoring  system  on  the  flight 
engineer/second  officer's  console."  The 
commenter  states  that  the  engine 
vibration  monitoring  system 
successfully  detected  LP  location 
bearing  failures. 
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entirety,  all  references  to  SB  093-77- 
059  are  deleted  from  the  final  rule. 

Clarification  of  Lockheed  Martin  SB 
093-7^60  Description 

Lockheed  Martin  requests  that  the 
sixth  service  bulletin  listed  under 
Manufacturer's  Service  Information  in 
the  proposal  be  changed  to  read 
"Lockheed  Martin  SB  093-77-060, 
dated  April  11,  2002,  which  introduces 
modifications  to  the  airplane  instrument 
panels  and  consoles,  necessary  for 
compatibility  with  the  installation  of 
Lockheed  Martin  SB  093-77-059  and 
the  LP  compressor  shaft  extreme  axial 
movement  detector  system  into  the 
engine  turbine  cooling  air  overheat 
monitoring  system."  The  commenter 
states  that  this  change  is  needed  to 
clarify  that  the  modification  is  necessary 
for  compatibility  with  SB  093-77-059 
and  the  LP  compressor  shaft  extreme 
axial  movement  detector  system  into  the 
engine  turbine  cooling  air  overheat 
monitoring  system. 

The  FAA  agrees.  However,  because 
SB  093-77-060,  Revision  1,  dated  June 
30,  2003,  replaces  SB  093-77-059  in  its 
entirety,  all  references  to  SB  093-77- 
059  are  deleted  from  the  final  rule. 

Clarification  of  First  Requirement 
Listed  in  the  Proposal 

Lockheed  Martin  requests  that  the 
first  requirement  listed  in  the  proposal 
under  proposed  requirements  of  this 
AD,  be  changed  to  read:  "Modifications 
of  the  engine  turbine  cooling  air 
overheat  monitoring  panel  at  the  flight 
engineer/second  officer's  console, 
pilot's  caution  and  warning  light  panel 
on  the  main  instrument  panel."  The 
commenter  states  that  this  change  is 
needed  to  clarify  that  the  panel  is  the 
engine  turbine  cooling  air  overheat 
monitoring  panel. 

The  FAA  agrees  and  has  changed  the 
summary,  which  is  where  this 
information  appears  in  the  final  rule, 
accordingly. 

Clarification  of  Second  Requirement 
Listed  in  the  Proposal 

Lockheed  Martin  requests  that  the 
second  requirement  listed  in  the 
proposal  under  proposed  requirements 
of  this  AD.  be  changed  to  read 
"Installation  of  an  HSGB  overheat 
detector  system."  The  commenter  states 
that  the  existing  second  proposed 
requirement  is  referencing  a  system  that 
already  exists  on  the  airplane. 

The  FAA  agrees  and  has  changed  the 
summary,  which  is  where  this 
information  appears  in  the  final  rule, 
accordingly. 


Changes  to  Economic  Analysis 

Lockheed  Martin  requests  that  the 
economic  analysis  be  changed  to  reflect 
that  instead  of  one  engine  requiring  a 
speed  probe  loom  electrical  support 
assembly  part  number  FW15212,  ten 
engines  require  this  part,  and  to  reflect 
that  the  total  cost  of  the  AD  to  U.S. 
operators  is  estimated  to  be  $19,996,560. 

The  FAA  agrees  and  has  made  these 
changes  in  the  economic  analysis  in  the 
AD. 

Delete  Compliance  Paragraph  (a)(2) 

Lockheed  Martin  requests  that 
paragraph  (a)(2)  be  deleted  from  the  AD. 
The  commenter  states  that  Lockheed 
Martin  SB  093-77-059  will  be 
reconfigured  when  complying  with 
Lockheed  Martin  SB  093-77-060. 

The  FAA  agrees.  SB  093-77-060, 
Revision  1,  dated  June  30,  2003, 
replaces  SB  093-77-059  in  its  entirety, 
and  therefore,  paragraph  (a)(2)  is  not 
required.  Paragraph  (a)(2)  has  been 
deleted  and  the  following  substeps  have 
been  relettered  in  the  final  rule. 

Change  Wording  in  Compliance 
Paragraph  (a)(5) 

Lockheed  Martin  requests  that 
proposal  paragraph  (a)(5)  be  changed  to 
read:  "Modify  airplane  instnunent 
panels  and  consoles  with  the 
installation  of  the  engine  failure 
indicators,  failure  lenses,  and  marker,  in 
accordance  with  Lockheed  Martin  SB 
093-77-060,  dated  April  11,  2002.  The 
commenter  states  that  this  change 
provides  clarity  on  how  the  panels  and 
consoles  are  modified. 

The  FAA  agrees  and  has  changed  the 
affected  paragraph  by  referencing  SB 
093-77-060.  Revision  1,  dated  Jime  30, 
2003. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously. 

Economic  Analysis 

There  are  approximately  492  engines 
and  164  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  270  engines  installed  on 
90  airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  The  FAA  estimates 
that  it  would  take  approximately  40 
work  hours  per  engine  to  accomplish 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $58,956 
per  engine.  The  FAA  estimates  that  it 
would  cost  approximately  $37,920  per 
airplane  to  do  the  airframe  panel 
modifications.  In  addition,  ten  airplanes 
of  U.S.  registry  would  require  speed 
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probe  loom  electrical  support 
assemblies  P/N  FW15212  installed  on 
all  three  engines,  at  an  estimated  cost  of 
$588  per  engine.  Based  on  these  figures, 
the  total  cost  of  the  AD  to  U.S.  operators 
is  estimated  to  be  $19,996,560. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14,CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-12378,  66  FR 


44030  August  22,  2001),  and  by  adding 
a  new  airworthiness  directive: 

2003-14-21     Lockheed  Martin  and  Rolls- 
Royce  pic:  Amendment  39-13240. 
Docket  No.  2000-NM-369-AD. 
Supersedes  AD  2000-17-10  Rl. 
Amendment  39-12378. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Lockheed  Martin 
models  L-101 1-385-1,  L-101 1-385-1-14,  L- 
1011-385-1-15,  and  L-101 1-385-3  airplanes 
and  Rolls-Royce  pic  (RR)  RB211-22B-02, 
RB211-524B-02,  RB211-524B-B-02, 
RB211-524B3-02,  RB211-524B4-02,  and 
RB211-524B4-D-02  series  turbofan  engines. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  undetected  fires  originating 
within  the  high  speed  gearbox  (HSGB)  from  ■ 
breaching  the  HSGB  case,  which  could  result 
in  engine  damage  and  increased  difficulty  in 
extinguishing  a  fire,  and  to  prevent 
undetected  low  pressure  (LP)  compressor 
shaft  location  bearing  failure,  which  could 
result  in  LP  compressor  and  turbine  shaft 
assembly  failure,  turbine  overspeed.  and 
possible  unconlained  engine  failure,  do  the 
following: 

Requirements  for  All  Applicable  Airplanes 
and  Engines 

(a)  Incorporate  the  foLlowing  service 
bulletins  concurrently  or  before 
accomplishing  the  requirements  of  RR 
Mandatory  Service  Bulletin  (MSB)  RB.211- 
72-C963,  dated  December  4,  2001.  or  RR 
MSB  RB.211-72-C863,  dated  February  15. 
2002,  whichever  is  applicable,  as  specified  in 
paragraphs  (b)  through  (d)  of  this  AD: 

(1)  Install  a  new  design  engine  front 
bearing  housing  assembly  in  accordance  with 
RR  SB  RB.21 1-72-6149,  "Revision  9,  dated 
November  24.  1999. 

(2)  Install  a  revised  gearbox  breather 
assembly  in  accordance  with  RR  SB  RB.211- 
72-C178,  Revision  1,  dated  March  9,  2001. 

(3)  Install  overheat  detectors  in  the  gearbox 
breather  duct  assembly,  in  accordance  with 
RR  SB  RB.21 1-77-Cl 44,  Revision  1.  dated 
February  13,  2002. 

(4)  Modify  airplane  instrument  panels  and 
consoles  with  the  installation  of  the  engine 
failure  indicators,  failure  len-ses.  and  marker, 
in  accordance  with  Lockheed  Martin  SB  093- 
77-060,  Revision  1,  dated  June  30.  2003. 

RB211-524B-02  and  RB211-524B-B-02 
Engines 

(b)  Within  three  months  after  fRe  effective 
date  of  this  AD,  for  RB211-524B-02  and 
RB211-524B-B-02  engines,  do  the  following: 

(1)  Install  an  LP  compressor  shaft  extreme 
axial  movement  detector  system  in 
accordance  with  RR  MSB  RB.211-72-C963, 
dated  December  4.  2001. 


(2)  Replace  existing  speed  probe  loom 
electrical  support  assembly,  located  on  the 
engine  front  bearing  bousing  assembly,  with 
speed  probe  loom  electrical  support  assembly 
P/N  FVV15212,  in  accordance  with  3. A. 
Accomplishment  Instructions  of  RR  MSB 
RB.21 1-71-E047,  dated  August  2.  2002. 

RB211-22B-02  Engines 

(c)  Within  three  years  after  the  effective 
date  of  this  AD,  for  RB211-22B-02  engines, 
install  an  LP  compressor  shaft  extreme  axial 
movement  detector  system  in  accordance 
with  RR  MSB  RB.21 1-72-C863.  dated 
February  15,  2002. 

RB211-524B3-02.  RB211-524B4-02.  and 
RB211-524B4-D-02  Engines 

(d)  Within  four  years  after  the  effective 
date  of  this  AD,  for  RB211-524B,3-02, 
RB211-524B4-02,  and  RB211-524B4-D-02 
engines,  install  an  LP  compressor  shaft 
extreme  axial  movement  detector  system  in 
accordance  with  RR  MSB  RB.21 1-72-CS63, 
dated  December  4.  2001. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO)  for  engines  or 
Manager.  Atlanta  Aircraft  Certification  Office 
(AGO)  for  airplanes.  Operators  must  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  ECO,  or  Manager,  AGO. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  anv,  may  be  obtained  from  the  ECO  or 
AGO. 

Special  Flight  Permits 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  direc:tive  AD  006-12- 
2001,  AD  003-08-2002,  and  AD  006-02- 
2002. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(g)  The  actions  in  this  AD  mOst  be  done  in 
accordance  with  the  following  Rolls-Royce 
pic  service  bulletins  and  Lockheen  Martin 
service  bulletin: 


Document  No. 


RB.211-72-6149 

Total  pages:  72 
RB.21 1-77-C144  .... 

Total  pages:  57 
RB.21 1-72-C963  .... 

Total  pages:  75 
RB.21 1 -71 -E047  .... 


Pages 


All 
All 
All 
All 


Revision 


9 

1  

Original 
Original 


Date 


Nov.  24,  1999. 
Feb.  13,  2002. 
Dec.  4,  2001. 
Aug.  2,  2002. 
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Document  No. 


Pages 


Revision 


Date 


Total  pages :  6 
RB.211-72-C8(3 

Total  pages :  75 
Locktieed  Martir 
093-77-060 


All  ... 

1   

2-4  . 

5  

6-10 


Total  pages   10 


Original 

1  

Original 

1  

Original 


Feb.  15,  2002. 


Jun.  30,  2003. 
Apr.  11,2002. 
Jun.  30,  2003. 
Apr.  11,2002. 


This  incorporation 
approved  by  th( 
Register  in  accofda 
and  1  CFR  part 
from  Rolls-Rovf  e 
England.  DE248BI 
242^24:  fax:  O:  1^4 
Lockheed  Marti  i 
Orion  Street.  Gr  ;envill 
29605.  Copies  n  ay 
New  England  Ri  gi 
Counsel,  12  Nev  r 
Burlington,  MA 
Federal  Register 
NW.,  suite  700, 


by  reference  was 
Director  of  the  Federal 

nee  writh  5  U.S.C.  552(a) 
1.  Copies  may  be  obtained 
pic,  POBox  31,  Derby. 
;  telephone:  011-44-1332- 

1332-245-418  and 
&  Logistics  Center,  120 
e.  South  Carolina 
(•  be  inspected  at  the  FAA, 
ion.  Office  of  the  Regional 
England  Executive  Park, 
or  at  the  Office  of  the 
800  North  Capitol  Street, 
(Vashington,  DC. 


Effective  Date 

(h)  This  amend 
August  25,  2003 

fssued  in  Bur 
July  10,  2003. 
Francis  A.  Favata 

Acting  Manager 
Directorate,  Airt  ra 
[FR  Doc.  03-175  49 
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Federal  Aviatibn 
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OF  TRANSPORTATION 
Administration 


[Docket  No.  FAA-2002-13013;  Airspace 
Docket  No.  02-ANM-10] 

RIN  2120-AA66 

Revision  of  L^gal  Descriptions  of 
Multiple  Federal  Airways  in  the  Vicinity 
of  Farmingtori,  NM 


AGENCY: 
Administration 
ACTION:  Final 


Fedeipl  Aviation 

(FAA),  DOT. 
lule. 


SUMMARY:  Thi 
descriptions  o 
and  seven  jet 
"Farmington, 
omnidirection  il 
navigation  (VQRTAC) 
of  their  route 
Farmington  VtpRTAC 
Comers  Regioi  lal 
same  location 
the  VORTAC 
located  has  le( 
users.  To  elim  nate 


action  amends  the  legal 
eight  Federal  airways 
1  Dutes  that  have  the 
^M,  very  high  frequency 
range/tactical  air 

included  as  part 
^ructure.  Currently,  the 
and  the  Four 
Airport,  NM,  share  the 
identifier.  The  fact  that 

the  airport  are  not  Go- 
to confusion  among 
this  confusion,  the 


end 


Farmington  VORTAC  will  be  renamed 
the  "Rattlesnake  VORTAC."  All  airways 
with  "Farmington  VORTAC"  included 
in  their  legal  descriptions  will  be 
amended,  concurrent  with  the  effective 
date  of  this  final  rule,  to  reflect  the 
name  change. 

EFFECTIVE  DATE:  0901  UTC,  October  3D, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  action  amends  Title  14  Code  of 
Federal  Regulations  (14  CFR)  part  71 
(part  71)  by  amending  the  legal 
descriptions  of  eight  Federal  airways 
and  seven  jet  routes  that  have 
"Farmington  VORTAC"  included  as 
part  of  their  route  structure.  Currently, 
the  Farmington,  NM,  VORTAC  and  the 
Four  Comers  Regional  Airport,  NM, 
share  the  same  location  identifier.  The 
fact  that  the  VORTAC  and  the  airport 
are  not  co-located  has  led  to  confusion 
among  users.  To  eliminate  this 
confusion,  the  Farmington  VORTAC 
will  be  renamed  the  "Rattlesnake 
VORTAC."  All  airways  with 
"Farmington  VORTAC"  included  in 
their  legal  descriptions  will  be  amended 
to  reflect  the  name  change.  The  name 
change  of  the  VORTAC  will  coincide 
with  the  effective  date  of  this 
rulemaking  action. 

Since  this  action  merely  involves 
editorial  changes  in  the  legal 
description  of  eight  Federal  airways  and 
seven  jet  routes,  and  does  not  involve  a 
change  in  the  dimensions  or  operating 
requirements  of  that  airspace,  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedtnes  (44 
FR  11034;  Febmary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  and  domestic  VOR  Federal 
airways  are  published  in  paragraphs 
2004  and  6010(a),  respectively,  of  FAA 
Order  7400.9},  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  airways  listed 
in  this  document  wiHbe  published 
subsequently  in  the  orOTr. 

Environmental  Review 

There  are  no  changes  to  the  lateral 
limits.  Therefore,  the  FAA  has 
determined  that  this  action  is  not 
subject  to  environmental  assessments 
and  procedures  in  accordance  with  FAA 
Order  1050. ID,  Policies  and  Procedures 
for  Considering  Environmental  Impacts, 
and  the  National  Environmental  Policy 
Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120:  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Airways 


1-10    [Revised] 

From  Los  Angeles,  CA;  via  INT  Los 
Angeles  083°  and  Twentynine  Palms,  CA, 
269°  radials;  Twentynine  Palms:  INT  of 
Twentynine  Palms  075°  and  Drake,  AZ,  262° 
radials;  Drake;  Rattlesnake,  NM,  Blue  Mesa, 
CO;  Falcon,  CO;  North  Platte,  NE;  Wolbach, 
NE;  Des  Moines,  lA;  to  Iowa  City,  lA. 
***** 

J-15    [Revised] 

From  Humble,  TX,  via  INT  Humble  269° 
and  Junction,  TX,  112°  radials;  Junction; 
Wink,  TX;  Chisum,  NM;  Corona,  NM; 
Albuquerque, .NM;  Rattlesnake,  NM;  Grand 
Junction,  CO;  Wasatch,  UT;  Twin  Falls,  ID; 
Boise,  ID;  Kimberly,  OR;  INT  Kimberlv  288° 
and  Battle  Ground,  WA,  136°  radials;  to 
Battle  Ground. 


]-44    (Revised] 

From  Phoenix,  AZ;  via  Winslow,  AZ, 
Rattlesnake,  NM;  Alamosa,  CO;  INT  Alamosa 
015°  and  Falcon,  CO,  209°  radials;  Falcon; 
McCook,  NE;  to  Lincoln,  NE. 


J-SB    Revised] 

From  Oakland,  CA,  via  Manteca,  CA; 
Coaldale,  NV;  Wilson  Creek,  NV;  Milford, 
UT;  Rattlesnake,  NM;  Las  Vegas,  NM; 
Panhanale,  TX;  Wichita  Falls.  TX;  Ranger, 
TX;  Alexandria.  LA;  Harvey;  LA. 
***** 

J-64     [Revised] 

From  Los  Angeles,  CA,  via  INT  Los 
Angeles  083°  and  Hector,  CA,  226°  radials; 
Hector:  Peach  Springs,  AZ;  Tuba  Citv,  AZ; 
Rattlesnake,  NM;  Pueblo,  CO;  Hill  City,  KS; 
Pawnee  City,  NE;  Lamoni,  lA:  Bradford,  IL; 
via  the  INT  of  the  Bradford  089°  and  the  Fort 
Wayne,  IN,  280°  radials;  Fort  Wayne; 
Ellwood  City,  PA;  Ravine,  PA;  to 
Robbinsville,  NJ. 
***** 

J-110    [Revised] 

From  Oakland,  CA,  via  Salinas,  CA;  Clovis, 
CA;  Boulder  City,  NV;  Rattlesnake,  NM; 
Alamosa,  CO;  Garden  City,  KS;  Butler,  MO; 
St.  Louis,  MO;  Brickyard,  IN;  Bellaire.  OH:  to 
Coyle,  NJ. 
***** 

J-161     (Revised] 

From  Zuni,  NM,  to  Rattlesnake,  NM. 


V-68     [Revised] 

From  Montrose,  CO;  Cones,  CO;  Dove 
Creek,  CO;  Cortez,  CO;  Rattlesnake,  NM;  INT 
Rattlesnake  128°  and  Albuquerque,  NM.  345° 
radials;  Albuquerque,  via  INT  Albuquerque 
120°  and  Corona,  NM,  311°  radials;  Corona; 
41  miles  85  MSL,  Chisum,  NM;  Hobbs,  NM; 
Midland,  TX;  San  Angelo,  TX;  Junction,  TX; 
Center  Point,  TX;  San  Antonio,  TX;  INT  San 
Antonio  064°  and  Industry,  TX,  267°  radials; 
Industry;  INT  Industry  101°  and  Hobby,  TX, 
290°  radials  to  Hobby. 


V-95    (Revised] 

From  Gila  Bend,  AZ,  via  INT  Gila  Bend 
096°  and  Phoenix,  AZ,  197°  radials:  Phoenix; 
49  miles,  40  miles  95  MSL;  Winslow,  AZ;  66 
miles,  39  miles  125  MSL;  Rattlesnake,  NM; 
Durango,  CO;  Blue  Mesa,  CO;  INT  Blue  Mesa 
081°  and  Falcon,  CO,  208°  radials;  to  Falcon. 


V-187     (Revised) 

From  Socorro,  NM,  via  INT  Socorro  015° 
and  Albuquerque,  NM,  160°  radials: 
Albuquerque:  Rattlesnake,  NM:  50  miles,  62 
miles,  115  MSL,  Grand  Junction,  CO;  75 
miles,  50  miles,  112  MSL,  Rock  Springs,  WY: 
20  miles,  37  miles,  95  MSL,  INT  Rock 
Springs  026°  and  Riverton,  WY,  180°  radials; 
Riverton:  Bovsen  Reservoir,  WY:  9  miles,  78 
miles,  105  MSL,  Billings.  MT;  INT  Billings 
317°  and  Great  Falls.  MT,  122°  radials;  Great 
Falls;  Missoula.  MT;  Nez  Perce,  ID;  Pasco. 
WA;  INT  Pasco  32l°  and  Ellensburg,  WA, 
107°  radials;  Ellensburg;  INT  Ellensburg  274° 
and  McChord,  WA,  096°  radials:  McChord; 
INT  McChord  275°  and  Olympia,  WA,  031° 
radials;  Olympia;  to  Astoria,  OR. 


V-210    [Revised] 

From  Los  Angeles.  CA,  INT  Los  Angeles 
083°  and  Pomona,  CA,  240°  radials;  Pomona; 
INT  Daggett,  CA,  229°  and  Hector,  CA,  263° 
radials;  Hector;  Goffs,  CA:  13  miles,  23  miles 
71  MSL,  85  MSL,  Peach  Springs,  AZ;  Grand 
Canyon,  AZ;  Tuba  Citv,  AZ;  10  miles  90 
MSL,  91  miles  105  MSL,  Rattlesnake,  NM: 
Alamosa,  CO;  INT  Alamosa  074°  and  Lamar, 
CO,  250°  radials;  40  miles,  51  miles,  65  MSL. 
Lamar;  13  miles,  79  miles.  55  MSL,  Liberal, 
KS;  INT  Liberal  137°  and  Will  Rogers,  OK, 
284°  radiajs;  Will  Rogers:  INT  Will  Rogers 
113°  and  Okmulgee,  OK,  238°  radials; 
Okmulgee.  From  Brickyard,  IN,  Muncie,  IN; 
Rosewood,  OH;  Tiverton,  OH;  Briggs.  OH; 
INT  Briggs  044°  and  Akron,  OH,  088°  radials; 
INT  Akron  088°  and  Youngstown.  OH.  116° 
radials;  INT  Youngstown  116°  and  Clarion. 
PA,  222°  radials;  Revloc,  PA;  INT  Revloc 
096°  and  Harrisburg,  PA,  285°  radials; 
Harrisburg;  Lancaster,  PA;  INT  Lancaster 
095°  and  Yardley,  PA,  255°  radials;  to 
Yardley. 


V-361     [Revised] 

From  Rattlesnake,  NM,  via  Montrose,  CO; 
INT  Montrose  025°  and  Red  Table,  CO,  224° 
radials;  Red  Table;  Kremmling,  CO;  via  INT 
Kremmling  059°  and  Cheyenne,  WY,  216° 
radials;  to  Cheyenne. 


V-368     [Revised] 

From  Alamosa,  CO:  INT  Rattlesnake,  NM, 
086°  and  Alamosa  232°  radials;  to 
Rattlesnake,  NM. 


V-391     [Revised] 

From  Rattlesnake,  NM;  via  Cortez,  CO;  via 
Dove  Creek.  CO:  via  Grand  Junction,  CO;  via 
Vernal,  UT;  to  Rock  Springs,  WY. 


V-421     (Revised] 

From  Zuni,  NM,  via  Gallup,  NM: 
Rattlesnake,  NM:  Durango.  CO:  Blue  Mesa. 
CO;  Red  Table,  CO;  Kremmling,  CO;  Robert, 
CO;  INT  Robert  340°  and  Hayden,  CO.  055° 
radials. 


Issued  in  Washington,  DC,  July  10,  2003. 
Paul  Gallant, 

Acting  Manager.  Airspace  and  Rules  Division 
|FR  Doc.  03-18382  Filed  7-18-03;  8:45  am) 

BILUNG  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  No.  FAA-2003-15478;  Airspace 
Docket  No.  03-AWP-6] 

RIN2120-AA66 

Amendment  to  Restricted  Area  4809, 
Tonopah;  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  adds  "FAA,  Los 
Angeles  Air  Route  Traffic  Control 
Center  (ARTCC)"  as  the  controlling 
agency  for  Restricted  Area  4809  (R- 
4809),  Tonopah.  NV.  Additionally,  this 
action  changes  the  using  agency  of  R- 
4809  from  the  "Department  of  Energy 
(DOE),  Albuquerque  Operations  Office, 
NM,"  to  the  "U.S.  Air  Force  (USAF), 
Headquarters  Air  Warfare  Center,  Nellis 
Air  Force  Base  (AFB),  NV."  These 
changes  will  facilitate  the  FAA's  "Joint- 
Use  Concept"  of  managing  airspace 
areas  in  a  more  dynamic  manner.  This 
action  does  not  change  any  boundaries, 
times  of  designation,  or  activities 
conducted  in  the  restricted  airspace 
area. 

EFFECTIVE  DATE:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
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SUPPLEMENTAL  Y  INFORMATION: 


History 


20(2 


(f 


In  April 
agreement  tra 
the  daily  use 
May  14,  2003. 
request  to  add 
as  the  control 
to  change  the 
the  DOE  to  th< 


.  the  DOE  signed  an 
sferring  responsibility  for 

R^809  to  the  USAF.  On 
the  USAF  submitted  a 
the  Los  Angeles  ARTCC 
ing  agency  of  R— 4809,  and 
irea's  using  agency  from 
USAF. 


The  Rule 


t  lis  i 


esponds  to  the  above 
requested  changes, 
action  adds  "FAA,  Los 
as  the  controlling 
R— 4809,  and  changes  the 
rom  the  "DOE, 
I  Dperations  Office,  NM,"  to 
H  jadquarters  Air  Warfare 
AFB,  NV."  These  changes 
R-4809  as  a  joint-use 
the  airspace  accessible 
aircraft.  This  action 
e  any  boundaries,  times 
or  activities  conducted 
airspace  area. 

of  part  73  of  the  Federal 
was  republished 
7400.8K,  dated  September 


ik  t 


This  action 
agreement  ant 
Specifically 
Angeles  ARTCjC 
agency  for 
using  agency 
Albuquerque 
the  "USAF, 
Center,  Nellis 
will  designate 
area,  and  ma 
to  nonpartit:ipbting 
does  not  chan  ;> 
of  designation 
in  the  restricted 

Section  73. 
Aviation  Regiijations 
in  FAA  Order 
26,  2002. 

The  FAA  ha  5  determined  that  this 
regulation  onl  i  involves  an  established 
body  of  techni  :al  regulations  for  which 
frequent  and  r  jutine  amendments  are 
necessary  to  k  jep  them  operationally 
ciurent.  There  ore,  this  regulation:  (1)  is 
not  a  "signific  mt  regulatory  action' 
under  Executi  .'e  Order  12866;  (2)  is  not 
a  "significant  ule"  under  DOT 
Regulatory  Po  icies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warr<  nt  preparation  of  a 
regulatory  eva  uation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedi  res  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  vill  not  have  a  significant 
economic  imp  ict  on  a  substantial 
number  of  smi  11  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmenta   Review 


has 


les 


The  FAA 
action  qualifi 
under  the  National 
Policy  Act  in 
Order  1050.  IE 
for  Considerin  i 
This  airspace 
cause  any  potentially 
environmenta 
extraordinary 
warrant  preparation 
environmenta 


determined  that  this 
for  categorical  exclusion 
Environmental 
<  ccordance  with  FAA 
Policies  and  Procedures 
Environmental  Impacts, 
iction  is  not  expected  to 

significant 
impacts,  and  no 
;ircumstances  exist  that 
of  an 


assessment. 


List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113,- 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§73.48    [Amended] 

■  2.  §  73.48  is  amended  as  follows: 

*        *        *        *        * 

R^809,  NV    [Amendedl 

By  removing  "Using  agency.  DOE, 
Albuquerque  Operations  Office,  NM," 
and  substituting  "Using  agency.  USAF, 
Headquarters  Air  Warfare  Center,  Nellis 
AFB,  NV." 

By  adding  "Controlling  agency.  FAA, 
Los  Angeles  ARTCC." 
***** 

Issued  in  Washington,  DC,  on  July  10, 
2003. 
Paul  Gallant, 

Acting  Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-18381  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4910-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 
RIN  3038-AB39 

Performance  Data  and  Disclosure  for 
Commodity  Trading  Advisors 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  adopting  regulations 
establishing  a  core  principle  for 
commodity  trading  advisors  ("CTAs") 
with  regard  to  performance  disclosures 
concerning  partially-funded  accounts. 
The  core  principle  specifies  that  such 
disclosure  must  be  offered  in  a  manner 
that  is  balanced  and  is  not  in  violation 
of  the  antifraud  provisions  of  the 
Commodity  Exchange  Act  (the  "Act")  or 
the  Commission's  regulations 
thereunder. 

EFFECTIVE  DATE:  August  20,  2003. 
FOR  FURTHER  INFORMATIOt^  CONTACT: 
Kevin  P.  Walek,  Assistant  Director, 


telephone:  (202)  418-5463  or  Eileen 
Chotiner,  Futures  Trading  Specialist, 
telephone:  (202)  418-5467,  Division  of 
Clearing  and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington.  DC 
20581.  E-mail:  kwalek@cftc.gov  or 
echotiner@cftc.gov. 

SUPPLEMENTARY  INFORMATION: 
Ji  BuLkgrSund 

On  March  13,  2003,  the  Commission 
published  in  the  Federal  Register ' 
proposed  rule  amendments  regarding 
the  computation  and  presentation  of 
rate  of  return  information  and  other 
disclosures  concerning  past 
performance  of  accounts  over  which  the 
CTA  has  had  trading  authority.  In  that 
release,  the  Commission  also  sought 
comment  on  whether  a  core  principle 
should  replace  detailed  performance 
requirements. 

The  Commission  received  thirteen 
comments  on  the  proposal.  The 
commenters  included  one  industry 
association, 2  one  CTA,^  one  bar 
association,''  one  consumer 
organization,^  one  accounting  firm,''  the 
National  Futures  Association  ("NFA"), 
and  seven  members  of  the  public.^  The 
industry  and  bar  associations,  NFA,  and 
the  CTA  supported  the  amendments, 
particularly  the  use  of  nominal  account 
size  as  the  basis  for  computing  rates  of 
return.  The  seven  members  of  the  public 
and  the  consumer  organization 
submitted  comments  expressing 
concern  over  the  use  of  nominal  account 
size  rather  than  actual  funds  as  the  basis 
for  presentation  of  a  CTA's  past 
performance.  Commenters  who 
addressed  the  core  principle  approach 
indicated  that  specific  standards  for 
performance  presentation  should  exist 
in  an  area  in  which  continuity  and 
comparability  are  important,  although 
several  indicated  that  additional 
flexibility  in  the  application  of  those 
standards  would  be  welcome.  These 
comments  are  discussed  more  fully 
below. 


'  68  FR  12001  (Mar.  13,  2003). 

^  Managed  Funds  Association  ("MFA"). 

2  John  Henry  &  Company,  Inc. 

*  Association  of  the  Bar  of  the  City  of  New  Yprk, 
Committee  on  Futures  Regulation. 

5  Consumer  Federation  of  America  ("CFA"). 

f'  Arthur  F.  Bell,  Jr.,  &  Associates,  LLC. 

^One  of  these  commenters,  Paul  H.  Bjarnason,  Jr., 
is  an  accountant  and  former  Commission  employee. 
Six  commenters,  Elizabeth  M.  Buckman,  Bonnie 
Kayser.  James  S.  Finucane,  Christine  E.  Schoen, 
Laura  M.  Stephens,  and  Ray  Weaver,  submitted 
identical  letters. 
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n.  Final  Rules 

A.  Use  of  Nominal  Account  Size  and 
Other  Detailed  Performance 
Requirements  in  the  Proposal 

The  key  component  of  the 
Commission's  rule  proposal  is  the  use  of 
nominal  account  size,  rather  than  actual 
funds,  as  the  basis  for  CTAs' 
computation  of  rates  of  return.  The 
consumer  organization  and  members  of 
the  public  noted  that  investors  look  at 
actual  funds  when  making  investment 
decisions,  and  expressed  concern  that 
performance  based  on  nominal  account 
size  would  reduce  the  appearance  of 
volatility  of  the  CTA's  trading  program. 
Commenters  who  supported  use  of 
nominal  account  size  noted  that  it  is  the 
amount  both  the  CTA  and  the  client 
consider  to  be  the  account  size.  They 
also  pointed  out  that  use  of  actual  funds 
can  result  in  widely  divergent  return 
figures  for  similarly  traded  accounts; 
exaggerates  positive  and  negative  rates 
of  return;  and  measures  the  cash 
management  strategies  of  clients  rather 
than  the  performance  of  the  CTA. 

The  Commission  has  not  found 
persuasive  the  comments  opposing  use 
of  nominal  account  size  rather  than 
actual  funds  as  the  basis  for  computing 
CTA  rates  of  return.  Some  commenters 
and  press  reports  appear  to  have 
misunderstood  the  intent  of  past 
performance  reporting  under 
Commission  rules — to  present  to 
prospective  clients  information  on  how 
the  trading  program,  which  the  CTA  is 
offering,  has  performed.  The  amount  of 
actual  funds  in  a  client's  account  is 
determined  by  the  client  and  its  FCM, 
not  the  CTA,  and  does  not  affect  the 
CTA's  trading  decisions  based  on 
nominal  account  size.  Use  of  nominal 
account  size  would  permit  CTAs  to 
present  to  prospective  clients  composite 
performance  results  that  will  be 
consistent  for  the  accounts  within  the 
program,  even  if  those  accounts  have 
widely  divergent  amounts  of  actual 
funds  supporting  the  same  level  of 
trading.  "The  alternatives — either 
blending  all  accounts,  regardless  of  the 
variation  in  funding  levels,  into  a  single 
actual  funds-based  table,  or  presenting 
multiple  performance  tables  to  address 
each  individual  funding  level — could  be 
less  informative  and  potentially  more 
confusing  to  prospective  clients. 

The  Commission  similarly  does  not 
agree  that  disclosure  of  the  volatility 
and  risk  of  a  CTA's  trading  program  will 
be  reduced  if  the  nominal  account  size 
is  used.  As  NFA  noted  in  its  comment 
letter,  the  proposed  use  of  nominal 
account  size  would  not  understate 
either  volatility  or  risk,  as  the  dollar 
amount  of  any  profit  or  loss  will  be  the 


same  for  accounts  with  the  same 
nominal  account  size,  regardless  of  the 
funding  level.  Further,  whatever 
incentive  a  CTA  may  have  to  make  its 
losses  appear  smaller  would  be  offset  by 
the  fact  that  calculating  rate  of  return  on 
a  larger  nominal  account  size  would 
reduce  the  appearance  of  profits  as  well. 

B.  Adoption  of  a  Core  Principle 

In  seeking  comment  on  the    " 
desirability  of  implementing  a  core 
principle  in  the  proposing  release,  the 
Commission  cited  Congressional  intent 
as  expressed  in  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA").8 
Section  125  of  the  CFMA  required  the 
Commission  to  conduct  a  study  of  the 
Act  and  the  Commission's  rules  and 
orders  governing  the  conduct  of 
registrants  under  the  Act,  identifying, 
among  other  things.  Commission  rules 
that  could  be  replaced  with  core 
principles."  While  commenters 
participating  in  the  study  expressed 
concerns  regarding  replacement  of 
regulations  with  core  principles  in 
certain  contexts,  they  did  identify  a 
number  of  areas  where  existing  rules 
could  be  modified  or  eliminated.'" 
Several  commenters  on  the  ciurent 
proposal  noted  that  the  flexibility 
offered  by  a  core  principle  might  not 
adequately  address  the  need  for  a 
standard  method  of  calculating 
performance  that  will  enable  continuity 
and  comparability  in  the  presentation  of 
CTAs'  rates  of  return.  The  Commission 
believes,  however,  that  a  core  principle 
adopted  by  the  Commission  would  not 
preclude  the  development  of  more 
explicit  guidance  or  performance 
standards  by  the  Commission,  self- 
regulatory  organizations,  and/or  an 
independent  organization,  as  one 
commenter  suggested,  that  is  otherwise 
consistent  with  the  core  principle."  The 


"Pub.  L.  106-554,  114  Stat.  2763  (2000)  (codified 
as  amended  in  scattered  sections  of  7  U.S.C). 

"A  copy  of  the  study  may  be  viewed  on  the 
Commission's  Web  site  at:  www.cftc.gov/files/opa/ 
opaintermediar\'s!udy.pdf. 

'"Report  on  the  Study  of  the  Commodity 
Exchange  Act  and  the  Commission's  Rules  and 
Orders  Governing  the  Conduct  of  Registrants  Under 
the  Act,  p.  25.  In  certain  areas,  commenters 
mentioned  concerns  with  regard  to  the 
practicability  and  legal  certainty  of  core  principles. 

' '  For  example,  the  Association  for  Investment 
Management  Research  C'AIMR").  an  international 
nonprofit  organization  of  investment  practitioners 
and  educators,  has  developed  voluntary'  standards 
for  presentation  of  investment  performance  that  are 
used  by  many  investment  managers  and  advisers. 
AIMR's  Investment  Performance  Council  recently 
issued  an  invitation  to  comment  on  proposed 
guidance  regarding  leverage  and  derivatives  to  be 
added  to  its  Global  Investment  Performance 
Standards  (GIPS).  Neither  the  existing  GIPS 
standards  nor  the  proposed  guidance  directly 
addresses  the  partial  hinding  issue  that  is  the 
subject  of  the  core  principle  adopted  herein.  As 


Commission  understands  that  NFA 
plans  in  the  near  future  to  adopt  specific 
rules  regarding  presentation  of  partially 
funded  accounts  that  would  apply  to  all 
member  CTAs,'^  and  that  would  be 
consistent  with  the  rules  proposed  by 
the  Commission.' '  Although  the 
Commission  agrees  that  nominal 
account  size  is  an  appropriate  basi,s  for 
calculating  performance  results,  the 
Commission  encourages  NFA,  in  the 
development  of  guidance  carrying  out  a 
core  principle  approach,  to  consider 
whether  or  not  these  nominal  account 
performance  results  can  be 
supplemented  with  other  performance 
measures  or  statistics  that  enable 
customers  with  accounts  that  are  not 
fully  funded  to  generally  gauge 
performance  results  for  these  types  of 
accounts.  The  Commission  further  notes 
that  CTAs  presenting  partially  funded 
account  performance  in  accordance 
with  the  detailed  requirements  in  its 
March  2003  rule  proposal '"  will  be 
considered  to  be  in  compliance  with  the 
core  principle. 

After  evaluating  the  comments 
received  on  both  the  detailed  proposed 
amendments  and  the  alternative  of  a 
core  principle  described  in  the  proposal, 
the  Commission  has  determined  not  to 
adopt  the  detailed  proposed  rules,  but 
rather  to  amend  Commission  Rule 
4.35(a)  1^  so  as  to  permit  CTAs  to 
comply  with  a  core  principle  with 
respect  to  the  performance  of  partially- 
funded  accounts.  While  the  Commission 
is  fully  supportive  of  the  content  and 
approach  of  its  detailed  rule  proposal  of 
March  2003,  the  history  of  discourse  on 
this  issue  suggests  that  any  prescriptive 
rule  adopted  by  the  Commission  could 
soon  be  inconsistent  with  evolving 
industry  developments  and  practices  in 
this  area.  The  flexibility  of  a  core 
principle,  rather  than  a  single  set  of 
rigid  requirements,  would  ensure  that 
core  Commission  regulatory  concerns 
are  complied  with  without  impeding 
legitimate  business  needs.  The 
Commission  believes  that  this  approach 
is  consistent  with  the  objective  of  the 
CFMA  that  the  Commission,  when 


standards  such  as  AIMR's  evolve  to  address  this 
issue,  they  may  provide  additional  guidance  to 
persons  or  organizations  seeking  to  comply  with 
this  core  principle  or  seeking  to  develop  best 
practices  in  this  area. 

''With  exceptions  not  otherwise  pertinent  here, 
a  CTA  that  conducts  futures  business  with  the 
public  and  is  required  to  register  with  the 
Commission  must  be  a  member  of  NFA,  pursuant 
to  NFA  Bylaw  1101. 

"Any  rules  adopted  by  NFA  would  be  submitted 
to  the  Commission  according  to  the  review  process 
for  rules  of  a  registered  futures  association  provided 
in  Section  1 7(j)  of  the  Act. 

'*  See  note  1. 

'^Commission  rules  referred  to  herein  may  be 
found  at  17  CFR  Ch.  I  (2002). 
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Although  a  few  commenters 
expressed  concern  that  a  core  principle 
might  impede  the  Commission's 
enforcement  efforts,  or  limit  them  to 
"the  most  egregious  cases,"  the 
Commission  believes  that  the  adoption 
of  a  core  principle  based  on  existing 
antifraud  provisions,  which  also 
requires  balance,  in  no  way  diminishes 
its  current  a^jility  to  address  improper 
disclosure,  nor  its  ability  to  address 
violations  of  that  core  principle 
consistent  with  its  current  authority  to 
enforce  the  antifraud  provision  of  the 
Act.  The  SEC  has  successfully  brought 
actions  under  its  anti-fraud  authority 
against  those  who  have  used  misleading 
performance  presentations,^!  and  NFA 
has  successfully  disciplined  members 
who  have  used  unbalanced  promotional 
material.^2 

In  addition  to  the  amendment  to  Rule 
4.35,  the  Commission  is  also  adopting 
the  definition  of  a  "partially-funded 
account"  and  a  conforming  amendment 
to  Rule  4.25  regarding  the  presentation 
of  a  CTA's  partially-funded  account 
performance  in  a  commodity  pool 
disclosure  document. 

The  rule  amendments  being  adopted 
herein  relate  solely  to  partially-funded 
accounts.  In  that  regard.  Advisory  93- 
13,23  which  the  proposing  release  stated 
would  be  superseded  by  the  adoption  of 
the  proposed  rule  amendments,  will 
remain  in  effect  until  such  time  as  the 
Commission  and/or  an  appropriate  self- 
regulatory  organization  adopts  fiuther 
guidance  on  the  presentation  of  partially 
funded  accounts.  Other  issues  noted  in 
the  proposal  published  March  13,  2003, 
regarding  performance  presentation 
generally,  such  as  changes  in  the 
calculation  of  drawdovvrn  figures  and 
application  of  the  Commission's  1991 
Advisory  concerning  additions  and 
withdrawals, 2'»  will  be  addressed  in  a 
subsequent  Federal  Register  release. 

lU.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  that 
agencies,  in  promulgating  rules, 
consider  the  impact  of  those  rules  on 


•"  See.  e.g..  In  He  F.X.C.  Investors  Corp.  and 
Francis  X.  Curzio  79  SEC  276  (2002)  (Distribution 
of  misleading  performance  information  violates 
section  206(4)  of  Investment  Advisers  Act  and  SEC 
Rule  275.206(4)-l(a)(5)). 

^2  See,  e.g.,  Minogue  Investment  Company,  Inc. 
(NFA  Case  No.  98-App-006);  Vision  Limited 
Partnership  (NFA  Case  No.  OO-BCC-005). 

-'CFTC  Advisory  93-13,  58  FR  8226  (February 
12.  1993). 

^■•CFTC  Advisory.  "Adjustments  for  Additions 
and  Withdrawals  to  Computation  of  Rate  of  Return 
in  Performance  Records  of  Commodity  Pool 
Operators  and  Commodity  Trading  Advisors,"  56 
FR  8109  (Feb.  27.  1991). 


small  businesses.  The  Commission  has 
previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.^s  The  Commission 
previously  has  determined  that 
registered  CPOs  are  not  small  entities 
for  the  purpose  of  the  Regulatory 
Flexibility  Act.^^  with  respect  to  CTAs, 
the  Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  would  be 
considered  to  be  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act  and,  if  so,  to  analyze  the  economic 
impact  on  them  of  any  such  rule  at  that 
time.^^  The  Commission  has  previously 
determined  that  disclosure  requirements 
governing  CTAs  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.^s 
Moreover,  the  amendments  being 
adopted  herein  do  not  impose 
additional  requirements  on  CTAs,  but 
rather  offer  CTAs  an  alternative  means 
by  which  to  comply  with  existing 
Commission  rules.  Therefore,  the 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies,  pursuant  to  5  U.S.C. 
605(b),  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA")29  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
These  rule  amendments  do  not  require  ~ 
a  new  collection  of  information  on  the 
part  of  any  entities  subject  to  the  rule 
amendments.  Accordingly,  for  purposes 
of  the  PRA,  the  Commission  certifies 
that  these  rule  amendments  will  not 
impose  any  new  reporting  or 
recordkeeping  requirements. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms.  Section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  Section  15(a)  simply  requires 


2^47  FR  18618-18621  (Apr.  30,  1982). 
26  47  FR  18619-18620. 
"47  FR  18618-18620. 

28  See  60  FR  38146,  38181  (July  25,  1995)  and  48 
FR  35248  (Aug.  3.  1983). 

29  44  U.S.C.  3501  etseq. 
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the  Commission  to  "consider  the  costs 
and  benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  Commission  is  considering  the 
costs  and  benefits  of  these  rules  in  light 
of  the  specific  provisions  of  Section 
15(a)  of  the  Act: 

1.  Protection  of  Parket  Participants  and 
the  Public 

The  amendments  being  adopted 
herein  are  not  expected  to  result  in  less 
protection  of  market  participants  or  the 
public.  Rather,  the  amendments  provide 
the  opportunity  for  a  more  meaningful 
and  accurate  disclosure,  as  demanded 
by  marketplace  forces.  Moreover,  the 
Commission,  along  with  NFA,  will 
continue  to  monitor  the  presentation  of 
performance  by  CTAs  and  take  action 
wherever  necessary. 

2.  Efficiency  and  Competition 

The  amendments  are  expected  to 
increase  efficiency  by  providing  a  CTA 
with  increased  flexibility  for  providing 
past  performance.  With  this  flexibility, 
a  CTA  will  be  better  able  to  respond  to 
changes  in  the  industry'  and  demands 
from  the  marketplace  with  regard  to  the 
disclosure  of  the  CTA's  past 
performance. 

3.  Financial  Integrity  of  Futures  Markets 
and  Price  Discovery 

The  amendments  should  have  no 
effect,  from  the  standpoint  of  imposing 
costs  or  creating  benefits,  on  the 
financial  integrity  or  price  discovery 
function  of  the  commodity  futures  and 
options  markets. 

4.  Sound  Risk  Management  Practices 

The  amendments  should  have  no 
effect  on  sound  risk  management 
practices. 

5.  Other  Public  Interest  Considerations 

The  amendments  being  adopted 
herein  provide  more  flexibility  for  CTAs 
in  being  able  to  present  past 


performance  in  a  maimer  that  more 
accurately  represents  the  trading  results 
of  their  systems,  while  maintaining 
adequate  safeguards  so  as  to  protect 
prospective  clients  from  misleading  or 
fraudulent  solicitations. 

After  considering  these  factors,  the 
Commission  has  determined  to  issue  the 
amended  rules. 

List  of  Subjects  in  17  CFR  Part  4 

Advertising,  Commodity  Futures, 
Customer  Protection,  Reporting  and 
recordkeeping. 

■  For  the  reasons  discussed  in  the 
foregoing,  the  Commission  hereby 
amends  Chapter  I  of  Title  1 7  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

■  1 .  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  6(c).  6b,  6c,  6l, 
6m.  6n,  6o,  12a  and  23. 

■  2.  Section  4.10  is  amended  by  adding 
paragraph  [sa)  to  read  as  follows: 

§4.10    Definitions. 

***** 

(m)  Partially-funded  account  means  a 
client  participation  in  the  program  of  a 
commodity  trading  advisor  in  which  the 
amount  of  funds  in  the  client's 
commodity  interest  account  over  which 
such  commodity  trading  advisor  has 
trading  authority  is  less  than  the 
account'size  that  establishes  the  client's 
level  of  trading  in  a  commodity  trading 
advisor's  program. 

■  3.  Section  4.25  is  amended  by  adding 
paragraph  (a)(l)(ii)(H)  to  read  as  follows: 

§4.25    Performance  disclosures. 

***** 

(a)  *   *  * 

(D*  *  * 

(ii)  *  *  * 

(H)  Partially-funded  accounts  directed 
by  a  commodity  trading  advisor  may  be 
presented  in  accordance  with 
§  4.35(a)(7). 
***** 

■  4.  Section  4.35  is  amended  as  follows: 

■  a.  By  redesignating  paragraphs  (a)(7) 
and  (a)(8)  as  (a)(8)  and  (a)(9)  respectively; 

■  b.  And  adding  new  paragraph  (a)(7)  to 
read  as  follows: 

§4.35    Performance  disclosures. 

*         *         *         *         *  . 

(a)(7)  Performance  of  partially-funded 
accounts.  Notwithstanding  the 
foregoing,  a  commodity  trading  advisor 
will  be  deemed  in  compliance  with  this 
§  4.35(a)  concerning  the  performance  of 
partially-funded  accounts  if  the 


commodity  trading  advisor  presents  the 
performance  of  such  accounts  in  a 
manner  that  is  balanced  and  is  not  in 
violation  of  the  antifraud  provisions  of 
the  Commodity  Exchange  Act  or  the 
Commission's  regulations  thereunder. 
***** 

Issued  in  Washington,  DC,  on  July  15,  2003 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  03-18413  Filed  7-18-03:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Meloxicam 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Boehringer 
Ingelheim  Vetmedica,  Inc.  The  NADA 
provides  for  use  of  meloxicam  oral 
suspension  for  the  control  of  pain  and 
inflammation  associated  with 
osteoarthritis  in  dogs. 
DATES:  This  rule  is  effective  Julv  21, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7540,  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 
Boehringer  Ingelheim  Vetmedica,  Inc., 
2621  North  Belt  Highway,  St.  Joseph, 
MO  64506-2002,  filed  NADA  141-213 
that  provides  for  use  of  METACAM 
(meloxicam)  Oral  Suspension  for  the 
control  of  pain  and  inflammation 
associated  with  osteoarthritis  in  dogs. 
The  NADA  is  approved  as  of  April  15. 
2003,  and  the  regulations  are  amended 
in  21  CFR  part  520  by  adding  new 
§  520.1350  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  part  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Doekets  Management 
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Dated:  luiy  8 
Stephen  F.  Sun  diof. 

Director,  Cente  /< 
[FR  Doc.  03-18  354 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 
21  CFR  Part  520 

New  Animal  Drugs;  Oxytetracycilne 
Hydrochloride  Soluble  Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Cross  Vetpharm  Group  Ltd.  The 
supplemental  ANADA  provides  for  a 
new  pouch  size  of  oxytetracycline 
hydrochloride  soluble  powder  used  to 
make  medicated  drinking  \%rater  for 
swine. 

DATES:  This  rule  is  effective  Julv  21, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lormie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  Uuther@cvni.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Cross 
Vetpharm  Group  Ltd.,  Broomhill  Rd., 
Tallaght,  Dublin  24,  Ireland,  filed  a 
supplement  to  ANADA  200-144  that 
provides  for  a  new  pouch  size  of 
TETROXY  (oxytetracycline  HCl)  Soluble 
Powder  used  to  make  medicated 
drinking  water  for  administration  to 
swine.  The  supplemental  application  is 
approved  as  of  April  21,  2003,  and  the 
regulations  are  amended  in  21  CFR 
520.1660d  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1  l(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 


it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§  520.1 660d    [Amended] 

■  2.  Section  520.1660d  Oxytetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (a)(9)  by 
removing  "and  19.75  oz"  and  by  adding 
in  its  place  ",  19.75  oz,  and  3.91  lb". 

Dated:  July  8.  2003. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-18351  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Injectable  or  Implantable  Dosage  Form 
New  Animal  Drugs;  Euthanasia 
Solution;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Schering-Plough  Animal  Health  Corp. 
and  a  supplemental  abbreviated  new 
animal  drug  application  (ANADA)  filed 
by  Delmarva  Laboratories,  Inc.  The 
supplemental  applications  add 
environmental  warning  statements  to 
product  labeling. 

DATES:  This  rule  is  effective  July  21, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  7500  Standish 
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PI..  Rockville,  MD  20855,  301-827- 
0159;  e-mail:  msharar@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  Union,  NJ  07083,  filed  a 
supplement  to  NADA  119-807  for 
BEUTHANASIA-D-SPECL\L  Solution 
and  Delmarva  Laboratories,  Inc.,  1500 
Huguenot  Rd.,  suite  106,  Midlothian, 
VA  23113,  filed  a  supplement  to 
ANADA  200-071  for  EUTHASOL 
Solution.  The  supplemental 
applications  provide  for  the  addition  of 
environmental  warning  statements  to 
product  labeling.  The  supplemental 
applications  are  approved  as  of  May  2, 
2003,  and  the  regulations  are  amended 
in  §  522.900  (21  CFR  522.900)  to  reflect 
the  approvals. 

In  addition,  the  agency  has  found  that 
the  regulations  do  not  reflect  the  1996 
change  of  sponsorship  (61  FR  5505, 
February  13,  1996)  of  NADA  128-967 
for  REPOSE  Euthanasia  Solution  fi-om 
Syntex  Animal  Health,  Division  of 
Syntex  Agri-business,  Inc.,  to  Fort 
Dodge  Animal  Health,  Division  of 
Wyeth.  At  this  time,  §  522.900  is  revised 
to  reflect  that  change  of  sponsorship  and 
a  current  format. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  these  actions  are  of 
a  type  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroimient.  Therefore, 
neither  environmental  assessments  nor 
environmental  impact  statements  are 
required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
JLLS.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  522.900  is  revised  to  read  as 
follows:  J 

§  522.900    Euthanasia  solution. 

(a)  Specifications.  Each  milliliter  (mL) 
of  solution  contains: 


(1)  390  milligrams  (mg)  of 
pentobarbital  sodium  and  50  mg 
phtenytoin  sodium. 

(2)  400  mg  secobarbital  sodium  and 
25  mg  dibucaine  hydrochloride. 

(b)  Sponsors.  See  sponsors  in 
§  510.600(c)  of  this  chapter: 

(1)  Nos.  000061  and  059079  for  use  of 
product  described  in  paragraph  (a)(1)  of 
this  section. 

(2)  No.  000856  for  use  of  product 
described  in  paragraph  (a)(2)  of  this 
section. 

(c)  Special  considerations.  Product 
labeling  shall  bear  the  following 
warning  statements: 
"ENVIRONMENTAL  HAZARD:  This 
product  is  toxic  to  wildlife.  Birds  and 
mammals  feeding  on  treated  animals 
may  be  killed.  Euthanized  animals  must 
be  properly  disposed  of  by  deep  burial, 
incineration,  or  other  method  in 
compliance  with  state  and  local  laws,  to 
prevent  consumption  of  carcass  material 
by  scavenging  wildlife." 

(d)  Conditions  of  use  in  dogs — (1) 
Indications  for  use.  For  humane, 
painless,  and  rapid  euthanasia. 

(2)  Amount.  One  mL  per  10  pounds  of 
body  weight. 

(3)  Limitations.  Do  not  use  in  animals 
intended  for  food.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  July  7,  2003. 
ClifTord  Johnson, 

.Director,  Office  of  Surveillance  and 
Compliance,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-18352  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Gentamicin 
Sulfate,  Betamethasone  Valerate, 
Clotrimazole  Ointment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  use  of  gentamicin 
sulfate,  betamethasone  valerate,  and 
clotrimazole  ointment  for  the  treatment 
of  canine  otitis  externa. 


DATES:  This  rule  is  effective  July  21, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mciil:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  hic,  3915  South  48th  St. 
Terrace,  St.  Joseph,  MO  64503,  filed 
ANADA  200-287  that  provides  for  use 
of  gentamicin  sulfate,  United  States 
Pharmacopeia  (USP);  betamethasone 
valerate,  USP;  and  clotrimazole,  USP; 
(GBC)  Ointment  for  the  treatment  of 
canine  otitis  externa  associated  with 
yeast  (Malassezia  pachydermatis, 
formerly  Pityrosporum  canis)  and/or 
bacteria  susceptible  to  gentamicin. 
Phoenix  Scientific's  GBC  Ointment  is 
approved  as  a  generic  copy  of  Schering- 
Plough  Animal  Health's  OTOMAX 
Ointment  approved  under  NADA  140- 
896.  The  ANADA  is  approved  as  of 
March  28,  2003,  and  the  regulations  are 
amended  in  §524.1044g  (21  CFR 
524.1044g)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  §  524.1044g  is  being 
amended  to  reflect  the  supplemental 
approval  of  several  additional  container 
sizes  under  NADA  140-896  and 
ANADA  200-229,  which  were  not 
codified,  and  to  reflect  a  current  format. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 
■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Vdterinary  Medicine,  21  CFR 
part  524  is  ainended  as  follows: 


PART  S24-C  PHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DR^GS 

■  1.  The  autHority  citation  for  21  CFR 
part  524  coniinues  to  read  as  follows: 

Authority:  m  U.S.C.  360b. 

■  2.  Section  i24.1044g  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read  as 
follows: 


§  524.1 044g 

betamethasor^ 

ointment. 


ijentamicJn  sulfate, 
valerate,  clotrimazole 


oonso  s. 


i)f 


(b)  Sp, 
§510.600(c 
in  paragraph 

(1)  No.  OO0ID61 
gram  (g)  tube  > 
bottles 


(2)  No.  0511259 
g  tubes,  10-.  (ir 

(3)  No.  osgd 

g  bottles. 

(c)  Conditikns 
Amount.  Instill 
into  the  ear 
continue  for 


cmal 


weig  ling 


(i)  From  7. 
.  25-,  or  30-g 
weighing  less 
drops  for  dog  > 

(ii)  From  2 
<logs  weighing 
for  dogs 

(2)  Indicat^n 
treatment  of 
associated  wi 
pachydermat  s 
canis)  and/or 
gentamicin 

(3)  Limitatibns 
this  drug  to  upe 
a  licensed 


of  use  in  dogs — (1) 
ointment  twice  daily 
.  Therapy  should 
consecutive  days. 

or  15-g  tubes,  10-,  12.5- 
)ottles:  4  drops  for  dogs 
than  30  pounds  (lb)  or  8 

weighing  30  lb  or  more. 

5-g  bottles:  2  drops  for 
less  than  30  lb  or  4  drops 
30  lb  or  more. 


Dated:  July  3 
Andrew  J.  Beai  il 

Associate  Dire<itor, 

Medicine 

[FR  Doc.  03-1 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 
[TD  9081] 
RIN1545-BC33 

Prohibited  Allocations  of  Securities  in 
an  S  Corporation 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  concerning 
requirements  for  employee  stock 
ownership  plans  (ESOPs)  holding  stock 
of  Subchapter  S  corporations.  The 
temporary  regulations  provide  guidance 
on  identifying  disqualified  persons  and 
determining  whether  a  plan  year  is  a 
nonallocation  year  under  Section  409(p) 
and  on  the  definition  of  synthetic  equity 
under  section  409(p)(5).  These 
temporary  regulations  would  generally 
affect  plan  sponsors  of,  and  participants 
in,  ESOPs  holding  stock  of  Subchapter 
S  corporations.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  in  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  July  21,  2003. 

Applicability  Date:  These  temporary 
regulations  are  applicable  with  respect 
to  plan  years  ending  after  October  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Ricotta  at  (202)  622-6060  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Backgi^ound 

Section  4975(e)(7)  provides  that  an 
ESOP  is  a  defined  contribution  plan  that 
is  designed  to  invest  primarily  in 
qualifying  employer  securities  and  that 
is  either  a  stock  bonus  plan  which  is 
qualified,  or  a  stock  bonus  plan  and 
money  purchase  pension  plan  both  of 
which  are  qualified,  under  section 
401(a).  Section  4975(e)(7)  authorizes  the 
Secretary  to  issue  regulations  imposing 
additional  requirements  for  ESOPs  (see 
§  54.4975-11  of  the  Excise  Tax 
Regulations).  A  plan  is  not  treated  as  an 
ESOP  under  the  Code  unless  it  meets 
the  following  requirements,  to  the 
extent  applicable:  Section  409(h) 
(relating  to  participants'  right  to  receive 
employer  securities;  put  options); 
section  409(o)  (relating  to  participants' 


distribution  rights  and  payment 
requirements);  section  409(n)  (relating 
to  securities  received  in  transactions  to 
which  section  1042  applies);  section 
409(p)  (relating  to  prohibited  allocations 
of  securities  in  an  S  corporation); 
section  664(g)  (relating  to  qualified 
gratuitous  transfers  of  qualified 
employer  securities);  arid  section  409(e) 
(relating  to  participants'  voting  rights  if 
the  employer  has  a  registration-type 
class  of  securities).  As  authorized  by 
section  4975(e)(7),  additional 
requirements  are  imposed  under 
§54.4975-11. 

Section  1361(b)(1)(D)  provides  that  a 
Subchapter  S  corporation  (S 
corporation)  may  not  have  more  than 
one  class  of  stock.  Section  li61(b)(l)(B) 
provides  that  an  S  corporation  may  not 
have  as  a  shareholder  a  person  that  is 
not  an  estate,  a  trust  described  in 
section  1361(c)(2),  an  organization 
described  in  section  1361(c)(6),  or  an 
individual.  In  1996,  section  1361(c)(6) 
was  amended  to  permit  a  qualified  plan 
under  section  401(a)  to  be  a  shareholder 
in  an  S  corporation.  Section  1316(a)  of 
the  Small  Business  Job  Protection  Act  of 
1996  (SBJPA)  (110  Stat.  1755)  (1996). 

Section  511(a)(1)  imposes  a  tax  on  the 
unrelated  business  taxable  income  (as 
defined  in  section  512(a))  of 
organizations  described  in  section 
511(a)(2),  which  include  plans  that 
qualify  imder  section  401(a).  Section 
512(e)(1)  provides  that  if  an 
organization  described  in  section 
1361(c)(6)  holds  stock  in  an  S 
corporation,  the  interest  is  treated  as  an 
interest  in  an  unrelated  trade  or 
business  and,  notwithstanding  the 
organization's  general  tax-exempt  status, 
all  items  of  income,  loss,  or  deduction 
taken  into  account  under  section 
1366(a)  and  any  gain  or  loss  on  the 
disposition  of  the  stock  in  the  S 
corporation  are  taken  into  accouijt  in 
computing  the  unrelated  business 
taxable  income  of  the  organization.  In 
1997,  section  512(e)  was  amended  to 
provide  that  section  512(e)  does  not 
apply  to  employer  securities  (within  the 
meaning  of  section  409(l))''held  by  an 
ESOP  described  in  section  4975(e)(7). 
Section  1523  of  the  Taxpayer  Relief  Act 
of  1997  (TRA  '97)  (111  Stat.  788)  (1997). 
Accordingly,  S  corporation  income 
allocable  to  stock  held  by  an  ESOP  is 
not  subject  to  regular  income  or 
unrelated  business  income  tax,  but  S 
corporation  income  allocable  to  stock 
held  by  any  other  qualified  plan  or  tax- 
exempt  entity  under  section  501(c)(3)  is 
subject  to  the  unrelated  business  income 
tax  under  section  511. 

Congress  became  aware  that  the  tax 
exemption  for  earnings  on  S  corporation 
stock  held  by  an  ESOP  may  lead  to 
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inappropriate  tax  deferral  or  avoidance 
in  some  cases.  In  order  to  address  these 
concerns.  Congress  enacted  section 
409(p)  as  part  of  the  Economic  Growth 
and  Tax  Relief  Reconciliation  Act  of 
2001  (EGTRRA)  (115  Stat.  38)  (2001). 
Section  409(p)  is  intended  to  limit  the 
tax  benefits  of  ESOPs  maintained  by  S 
corporations  unless  the  ESOP  provides 
meaningful  benefits  to  rank-and-file 
employees.  As  explained  in  the 
legislative  history: 

The  Committee  continues  to  believe  that  S 
corporations  should  be  able  to  encourage 
employee  ownership  through  an  ESOP.  The 
Committee  does  not  believe,  however,  that 
ESOPs  should  be  used  by  S  corporation 
owners  to  obtain  inappropriate  tax  deferral  or 
avoidance. 

Specifically,  the  Committee  believes  that 
the  tax  deferral  opportunities  provided  by  an 
S  corporation  ESOP  should  be  limited  to 
those  situations  in  which  there  is  broad- 
based  employee  coverage  under  the  ESOp 
and  the  ESOP  benefits  rank-and-file 
employees  as  well  as  highly  compensated 
employees  and  historical  owners. 

H.R.  Rep.  No.  lt)7-51,  part  1,  at  100 
(2001). 

Section  409(p)(l)  requires  an  ESOP 
holding  employer  securities  consisting 
of  stock  in  an  S  corporation  to  provide 
that  no  portion  of  the  assets  of  the  plan 
attributable  to  (or  allocable  in  lieu  of) 
such  employer  securities  may,  during  a 
nonallocation  year,  accrue  (or  be 
allocated  directly  or  indirectly  under 
any  plan  of  the  employer  meeting  the 
requirements  of  section  401(a))  for  the 
benefit  of  any  disqualified  person,  as 
defined  in  section  409(p).i 

Section  409(p)(3)(A)  provides  that  a 
"nonallocation  year"  includes  any  plan 
year  during  which  the  ownership  of  the 
S  corporation  is  so  concentrated  among 
disqualified  persons  that  they  own  at 
least  50  percent  of  its  shares.  Section 
409(p)(3)(B)  provides  that,  in 
determining  the  shares  owned  by  an 
individual  for  purposps  of  section 
409(p)(3)(A).  the  attribution  rules  of 
section  318(a)  apply,  with  certain 
exceptions,  and  the  individual  is  treated 
as  owning  his  or  her  deemed-owned 
ESOP  shares. 

Under  section  409(p)(4)(C)(i),  the  term 
deemed-owned  shares  includes,  with 
respect  to  any  person,  the  stock  in  the 
S  corporation  constituting  employer 
securities  of  an  ESOP  which  is  allocated 
to  that  person  under  the  ESOP,  and  that 
person's  share  of  the  stock  in  the  S 
corporation  which  is  held  by  the  ESOP 
but  which  is  not  allocated  to 
participants  under  the  ESOP.  Suspense 
account  stock  is  deemed  to  be  allocated 


'  This  definition  is  different  from  the  definition 
of  disqualified  person  for  purposes  of  section  4975. 


to  participants  in  the  same  proportion  as 
the  most  recent  plan  allocation. 

Section  409(p)(4)  provides,  in  general, 
that  whether  someone  is  a  "disqualified 
person"  depends  on  a  person's 
ownership  of  deemed-owned  shares  of  S 
corporation  stock  held  by  an  ESOP 
(deemed-owned  ESOP  shares).  Section 
409(p)(4)  provides,  in  general,  that  a 
"disqualified  person"  means  any  person 
whose  deemed-owned  ESOP  shares  are 
at  least  10  percent  of  the  number  of 
deemed-owned  ESOP  or  for  whom  the 
aggregate  number  of  deemed-owned 
ESOP  shares  of  such  person  and  the 
members  of  such  person's  family  is  at 
least  20  percent  of  the  number  of 
deemed-owned  ESOP  shares. 

The  determination  of  whether 
someone  is  a  disqualified  person  and 
whether  a  plan  year  is  a  nonallocation 
year  is  made  without  regard  to 
"synthetic  equity"  attributable  to  that 
person  and  is  also  made  separately 
taking  into  account  synthetic  equity. 
Synthetic  eqiiity  is  a  general 
classification  unique  to  section  409(p). 
The  provisions  relating  to  synthetic 
equity  do  not  modify  the  rules  relating 
to  S  corporations,  e.g.,  the 
circumstances  in  which  options  or 
similar  interests  are  treated  as  creating 
a  second  class  of  stock.  H.R.  Conf.  Rep. 
No.  107-84,  at  102  n.52.  Under  section 
409(p)(6)(C),  synthetic  equity  is  defined 
as: 

any  stock  option,  warrant,  restricted  stock, 
deferred  issuance  stock  right,  or  similar 
interest  or  right  that  gives  the  holder  the  right 
to  acquire  or  receive  stock  of  the  S 
corporation  in  the  future.  Except  to  the  extent 
provided  in  regulations,  synthetic  equity  also 
includes  a  stock  appreciation  right,  phantom 
slock  unit,  or  similar  right  to  a  future  cash 
payment  based  on  the  value  of  such  stock  or 
appreciation  in  such  value. 

Under  the  rules  for  the  treatment  of 
synthetic  equity  at  section  409(p)(5),  if 
a  person  owns  synthetic  equity  in  an  S 
corporation,  then  the  shares  of  stock  in 
such  corporation  on  which  such 
synthetic  equity  is  based  are  generally 
treated  as  outstanding  stock  in  such 
corporation,  and  as  deemed-owned 
shares  of  such  person,  if  such  treatment 
of  synthetic  equity  results  either  in  the 
treatment  of  any  person  as  a  disqualified 
person  or  the  treatment  of  any  year  as 
a  nonallocation  year.  Accordingly,  if  a 
person  is  treated  as  a  disqualified 
person  or  a  year  is  treated  as  a 
nonallocation  year  without  regard  to 
synthetic  equity,  then  the  inclusion  of 
synthetic  equity  as  outstanding  stock 
does  not  cause  the  person  to  fail  to  be 
treated  as  a  disqualified  person  or  the 
year  to  fail  to  be  treated  as  a 
nonallocation  year. 


Section  409(p)(7)(A)  authorizes  the 
Secretary  to  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  of  section  409(p).  As  indicated 
by  the  legislative  histon,'  above,  section 
409(p)  is  intended  to  limit  the  tax 
benefits  of  ESOPs  maintained  by  S 
corporations  unless  the  ESOP  provides 
meaningful  benefits  to  rank-and-file 
employees.  See  H.R.  Rep.  No.  107-51, 
part  1,  at  100  (2001).  Section 
409(p)(7)(B)  provides  that  the  Secretary 
may,  by  regulation  or  other  guidance  of 
general  applicability,  provide  that  a 
nonallocation  year  occurs  in  any  case  in 
which  the  principal  purpose  of  the 
ownership  structure  of  an  S  corporation 
constitutes  an  avoidance  or  evasion  of 
section  409(p).  "For  example,  this  might 
apply  if  more  than  10  independent 
businesses  are  combined  in  an  S 
corporation  owned  by  an  ESOP  in  order 
to  take  advantage  of  the  income  tax 
treatment  of  S  corporations  owned  by  an 
ESOP."  H.R.  Conf.  Rep.  No.  107-84,  at 
277  (2001). 

Under  section  656  of  EGTRRA, 
section  409(p)  is  effective  for  plan  years 
ending  after  March  14.  2001,  except  for 
those  ESOPs  eligible  for  a  delayed 
effective  date  applicable  to  certain 
ESOPs  that  were  established  on  or 
before  March  14,  2001.  See  Rev.  Rul. 
2003-6,  2003-3  I.R.B.  286. 

Section  4979A  imposes  a  50  percent 
excise  tax  in  certain  cases,  including  an 
allocation  of  employer  securities  that  is 
prohibited  by  section  409(p),  the 
ownership  of  any  synthetic  equity  by  a 
disqualified  person  during  a 
nonallocation  year,  and  the  occurrence 
of  the  first  nonallocation  year  of  an 
ESOP,  as  described  in  section 
4979A(e)(2)(C). 

Explanation  of  Provisions 

0\'er\'iew 

Section  409(p)  was  enacted  to  address 
concerns  about  ownership  structures 
involving  S  corporations  and  ESOPs 
that  concentrate  the  benefits  of  the 
ESOP  in  a  small  number  of  persons. 
Under  the  statute  as  amended,  an  ESOP 
is  still  permitted  to  hold  S  corporation 
stock,  provided  that  the  ESOP  benefits 
a  sufficiently  broad-based  group  of 
employees. 

These  temporary  regulations  reflect 
the  statutory  language  under  section 
409(p)(l)  prohibiting  an  accrual  or 
allocation  in  a  nonallocation  year,  but 
do  not  provide  additional  guidance  on 
what  constitutes  a  prohibited  accrual  or 
allocation.  It  is  expected  that  this  issue 
will  be  addressed  in  additional 
regulations. 

An  ESOP  has  a  nonallocation  year  for 
any  plan  year  during  which,  at  any  time, 
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that  is  either  entirely  or  substantially 
owned  by  an  ESOP  is  used  to  shelter  the 
income  of  an  active  business  while  the 
profits  of  the  business  are  primarily 
provided  for  certain  management 
employees  of  the  business  through 
various  obligations  to  make  future 
payments  to  the  employees.  Typically  in 
these  arrangements,  the  obligation  to 
make  future  payments  to  the 
management  employees  suppresses  the 
value  of  the  company's  stock  that  is 
allocated  to  rank-and-file  employees 
through  the  ESOP,  depriving  them  of 
the  opportunity  to  be  the  primary 
beneficiaries  of  the  growth  of  the 
business  through  the  ESOP. 

For  example,  under  some  of  these 
arrangements,  the  owners  of  the 
operating  company  establish  a 
management  company  and  the  operating 
company  agrees  to  pay  management  fees 
equal  to  substantially  all  (or  most)  of  the 
profits  of  the  operating  company.  The 
management  company  agrees  to  provide 
futiu"e  compensation  to  certain 
executives  or  other  employees  of  the 
operating  company  or  the  management 
company  in  an  amount  equal  to 
substantially  all  of  the  profits  of  the 
management  company.  Finally,  the 
management  company  elects  to  be 
treated  as  an  S  corporation  and  transfers 
all,  or  a  substantial  portion,  of  its  stock 
to  an  ESOP  established  to  cover  rank- 
and-file  employees.  Under  this 
arrangement,  the  operating  company 
claims  a  deduction  for  the  fees  paid  to 
the  management  corporation.  The 
management  corporation  in  tiu-n  retains 
these  fees  to  satisfy  its  obligations  to  pay 
future  compensation.  Although  the 
stock  of  the  management  corporation  is 
owned  by  the  ESOP,  the  ownership 
interest  held  for  rank-and-file 
employees  through  the  ESOP  has  a 
substantially  reduced  value.  Rather  than 
being  a  mechanism  for  the  transfer  of 
not  only  ownership,  but  also  the  rights 
associated  with  ownership,  to  the 
employees  of  the  S  corporation,  the 
ESOP  is  used  as  part  of  a  structure 
designed  to  shelter  profits  that  will  be 
paid  as  future  compensation  for  a  small 
group  of  executives  or  management 
employees. 

These  temporary  regulations  treat 
nonqualified  deferred  compensation 
provided  by  the  S  corporation  or  certain 
related  entities  as  synthetic  equity, 
including  deferred  compensation  that  is 
neither  payable  in  stock  of  the  S 
corporation  nor  calculated  by  reference 
to  stock  of  the  S  corporation.  S 
Corporations  that  do  not  maintain 
ESOPs  typically  do  not  provide 
nonqualified  deferred  compensation  to 
owners.  By  treating  nonqualified 
deferred  compensation  provided  by  the 


S  corporation  (or  certain  related  entities) 
as  synthetic  equity,  these  temporary 
regulations  address  ownership 
structures  that  are  designed  to  avoid  or 
evade  section  409(p)  and  provide 
guidance  allowing  individuals  to 
determine  when  these  interests  result  in 
a  failure  to  comply  with  section  409(p). 
Nonqualified  deferred  compensation  is 
appropriately  characterized  as  synthetic 
equity  because  it  functions  similarly  to 
other  forms  of  synthetic  equity  by 
diverting  value  away  from  shareholders, 
thereby  reducing  the  value  of  the  S 
corporation  and  diminishing  the  ESOP's 
interest  in  the  value  that,  absent  the 
nonqualified  deferred  compensation, 
would  be  reflected  in  the  shares  of  the 
S  corporation  held  by  the  ESOP.  This 
effect  occurs  even  if  the  nonqualified 
deferred  compensation  is  a  fixed  dollar 
amount,  and  even  if  such  deferred 
compensation  is  not  payable  in  stock  of 
the  S  corporation  or  measured  by 
reference  to  that  stock  (directly,  such  as 
a  stock  appreciation  right  payable  in 
cash,  or  less  direcjtly,  such  as  percentage 
of  the  future  profits  of  the  S 
corporation). 

Right  To  Acquire  Assets  as  Synthetic 
Equity 

Under  these  temporary  regulations, 
rights  to  acquire  stock  or  other  similar 
interests  in  a  related  entity  are  treated 
as  synthetic  equity  if  the  ownership  of 
such  interests  in  the  related  entity  is  the 
only  significant  asset  of  the  S 
corporation  and  the  S  corporation  is  the 
only  significant  holder  of  stock  (or  other 
similar  interests)  of  the  related  entity. 
For  this  purpose,  related  entities  are 
entities  in  which  the  S  corporation 
holds  an  interest  and  with  respect  to 
which  income  is  passed  through  to  the 
S  corporation.  These  rights  are  properly 
treated  as  synthetic  equity  because  they 
provide  the  holders  of  these  rights  with 
an  opportunity  to  benefit  fi-om  the  S 
corporation  ESOP  structure  that  is 
-Comparable  to  the  opportunity  provided 
through  synthetic  equity  issued  directly 
by  the  S  corporation.  Taking  rights  to 
acquire  «tock  or  other  similar  interests 
in  a  related  entity  into  account  as 
sjTithetic  equity  provides  a  method  for 
identifying  situations  in  which  the 
interests  in  the  S  corporation  (and  its 
assets)  have,  directly  or  indirectly, 
become  concentrated  in  a  manner  that 
should  result  in  a  nonallocation  year 
under  section  409(p). 

These  temporary  regulations  provide 
that  synthetic  equity  does  not  include 
rights  to  acquire  goods  or  services  at  fair 
market  value  in  the  ordinary  course  of 
business.  The  temporary  regulations  do 
not  address,  at  this  time,  rights  to 
acquire  other  assets  of  the  S  Corporation 
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or  assets  of  the  related  entity  or  other 
related  entities.  This  absence  should  not 
be  interpreted  as  a  conclusion  that  a 
right  to  acquire  these  other  assets  cannot 
be  synthetic  equity.  It  may  be 
appropriate  to  treat  the  right  to  acquire 
assets  of  the  S  Corporation,  other  than 
its  interest  in  a  related  entity  (such  as 
its  owTiership  of  a  manufacturing  plant), 
as  synthetic  equity.  It  may  also  be 
appropriate  to  treat  rights  to  acquire 
assets  held  by  the  related  entity  as 
synthetic  equity. 

The  temporary  regulations  also  do  not 
address  rights  to  acquire  interests  in 
related  entities  if  the  ownership  of  such 
interests  in  the  related  entity  is  not  the 
only  significant  asset  of  the  S 
corporation  or  the  S  corporation  is  not 
the  only  significant  holder  of  stock  (or 
other  similar  interests)  of  the  related 
entity.  Rights  to  acquire  interests  in 
other  related  entities  is  reserved 
because,  for  example,  it  may  be 
appropriate  in  cases  in  which  a  related 
entity  is  not  the  only  significant  asset  of 
the  S  Corporation  to  treat  as  synthetic 
equity  only  a  portion  of  the  value  of  the 
rights  to  acquire  stock  or  other  similar 
interests  in  the  related  entity. 

The  IRS  and  Treasury  intend  to  issue 
additional  regulations  providing 
guidance  on  the  definition  of  synthetic 
equity  on  a  number  of  issues,  including 
issues  identified  as  reserved  in  these 
temporary  regulations.  For  example,  the 
IRS  and  Treasury  intend  to  issue 
additional  guidance  relating  to  rights  to 
acquire  interests  in  other  related  entities  • 
and  rights  to  acquire  assets  of  an  S 
corporation  or  related  entity.  The 
additional  regulations  are  expected  to 
address  the  treatment  of  these  interests, 
including  how  any  such  interests 
treated  as  synthetic  equity  should  be 
converted  into  shares  of  synthetic  equity 
in  the  S  corporation  and  whether  such 
conversion  should  take  into  account  the 
extent  to  which  income  of  the  related 
entity  is  allocated  to  a  shareholder  that 
is  subject  to  regular  income  tax  or 
unrelated  trade  or  business  income  tax. 
These  items  are  reserved  in  order  to 
allow  for  additional  consideration  of 
these  issues,  including  consideration  of 
comments  on  the  proposed  regulations 
accompanying  these  regulations.  The 
additional  regulations  are  expected  to  be 
issued  in  conjunction  with  guidance  on 
prohibited  accruals  or  allocations  to 
disqualified  persons  in  a  nonallocation 
year,  which  is  also  identified  as 
reserved  in  these  temporary  regulations. 

In  the  meantime,  these  temporary 
regulations  provide  an  anti-abuse 
provision  treating  acquisition  rights  as 
synthetic  equity  in  certain  situations. 
Specifically,  this  treatment  applies  to  an 
option  or  right  to  acquire  assets  of  the 


S  corporation,  or  a  related  person,  that 
is  part  of  a  structure  that  provides  rights 
to  the  holder  comparable  to  the  rights 
provided  by  arrangements  identified  as 
synthetic  equity  under  these  temporary 
regulations  and  in  which  the  principal 
purpose  of  the  structiue  is  the 
avoidance  or  evasion  of  section  409(p). 
In  addition,  the  temporary  regulations 
delegate  authority  to  the  Commissioner 
to  provide,  through  revenue  rulings, 
notices  and  other  guidance  published  in 
the  Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(b)  of  this  chapter), 
that  synthetic  equity  includes  a  right  to 
acquire  stock  or  other  similar  interests 
in  a  related  entity  in  cases  in  which  the 
S  corporation's  interest  in  the  related 
entity  is  not  the  only  significant  asset  of 
the  S  corporation  or  the  S  corporation 
is  not  the  only  significant  owner  of  the 
related  entity. 

Rights  To  Acquire  Shares  of  Stock  That 
Are  Issued  and  Outstanding 

The  definition  of  synthetic  equity 
provides  that  rights  to  acquire  shares  in 
an  S  corporation  with  respect  to  shares 
that  are,  at  all  times  during  the  period 
when  such  rights  are  effective,  both 
issued  and  outstanding  and  held  by 
persons  other  than  the  ESOP,  S 
corporation,  or  a  related  entity  are  not 
synthetic  equity.  These  arrangements 
include,  for  example,  rights  of  first 
refusal  held  by  one  shareholder  in  the 
S  corporation  with  respect  to  the  shares 
of  another  taxable  shareholder  (;.e., 
shares  held  outside  the  tax-exempt 
structure  created  by  the  ESOP). 
However,  in  certain  limited  cases,  a 
disqualified  person  who  has  the  right  to 
acquire  such  issued  and  outstanding 
stock  is  treated  as  owning  the  stock  if 
such  treatment  results  in  a 
nonallocation  year. 

Conversion  of  Synthetic  Equity 

Synthetic  equity  that  is  determined  by 
reference  to  shares  of  S  corporation 
stock  is  treated  as  the  corresponding 
number  of  shares  of  stock.  Synthetic 
equity  that  is  determined  by  reference  to 
shares  of  stock  (or  similar  interests)  in 
a  related  entity  is  converted  into  an 
equivalent  number  of  shares  of  stock  of 
the  S  corporation  with  the  same 
aggregate  value  as  the  number  of  shares 
of  stock  (or  similar  interests)  of  the 
related  entity  (with  such  value 
determined  without  regard  to  any  lapse 
restriction  as  defined  at  §  1.83-3(i)).  The 
value  of  any  other  synthetic  equity 
interest,  such  as  fixed  dollar 
nonqualified  deferred  compensation,  is 
converted  into  an  equivalent  number  of 
shares  of  stock  in  the  S  corporation 
based  on  the  present  value  of  the 
interest  or  right  to  nonqualified  deferred 


compensation  (with  such  value 
determined  without  regard  to  any  lapse 
restriction  as  defined  at  §  1.83-3(i))  and 
the  fair  market  value  of  the  S 
corporation  shares  on  the  determination 
date  (with  both  values  determined  as  of 
any  reasonable  date  during  the  plan 
year). 

Identification  of  Disqualified  Persons 

Under  these  temporary  regulations,  a 
person  is  a  disqualified  person  based 
either  on  deemed-owned  ESOP  shares 
or  deemed-owned  ESOP  shares 
combined  with  synthetic  equity. 
Whether  there  is  a  nonallocation  year  is 
then  determined  by  taking  into  account 
the  holdings  of  all  disqualified  persons, 
first  based  only  on  outstanding  shares  of 
stock  of  the  corporation  and  then  based 
on  outstanding  shares  of  stock  and 
synthetic  equity  of  the  corporation.  In 
accordance  with  the  last  sentence  of 
section  409(p)(5),  synthetic  equity 
cannot  result  in  a  person  who  is  treated 
as  a  disqualified  person  for  a  year,  or  a 
year  that  is  treated  as  a  nonallocation 
year,  not  being  so  treated.  In  addition, 
these  temporary  regulations  provide 
that,  in  any  year  in  which  the 
Commissioner  provides  that  a 
nonallocation  year  occurs  because  the 
principal  purpose  of  the  ownership 
structure  of  the  S  corporation  is  an 
avoidance  or  evasion  of  section  409(p), 
the  Commissioner  may  also  treat  anv 
individual  as  a  disqualified  person. 

As  a  result  of  the  provisions  of  these 
temporary  regulations  relating  to 
synthetic  equity,  employees  who  benefit 
ft-om  nonqualified  deferred 
compensation  arrangements  or  who 
hold  rights  to  acquire  interests  in  certain 
related  entities  will  be  treated  as  owning 
synthetic  equity  and  may  be  treated  as 
disqualified  persons.  As  a  result,  certain 
plan  years  of  the  ESOP  may  be  treated 
as  nonallocation  years.  This  result  will 
not  occur  unless  the  aggregate  interest 
held  by  disqualified  persons — through 
synthetic  equity,  direct  share 
ownership,  and  deemed-owned  ESOP 
shares — constitutes  at  least  half  of  the 
value  of  the  outstanding  stock  and 
synthetic  equity  of  the  S  corporation. 

Effective  Date 

In  the  case  of  an  ESOP  holding  stock 
in  an  S  corporation  that  is  eligible  for 
the  delayed  effective  date  under  section 
656(d)(2)  of  EGTRRA  applicable  to 
certain  ESOPs  established  on  or  before 
March  14,  2001,  these  temporary' 
regulations  do  not  apply  until  plan 
years  beginning  on  or  after  January  1 . 
2005.  For  an  ESOP  to  which  the  delayed 
effective  date  is  not  applicable,  these 
temporary  regulations  are  applicable 
with  respect  to  plan  years  ending  after 
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List  of  Subjects  in  26  CFR  Part  1 


been  determined  that  this 
dec  sion  is  not  a  significant 
ac  :ion  as  defined  in 
Orler  12866.  Therefore,  a 
assessment  is  not  required.  It 
determined  that  section 
Administrative  Procediue 
chapter  5)  does  not  apply 
regu  ations.  For  the 
of  the  Regulatory 
(5  U.S.C.  chapter  6)  refer 
Analyses  section  of  the 

cross-referencing  notice 
lemaking  published  in 
Rules  section  in  this  issue 
Register.  Piirsuant  to 
of  the  Internal  Revenue 
temporary  regulations  will 
to  the  Chief  Counsel  for 
he  Small  Business 
( in  for  comment  on  their 


Income 
recordkeep 


Amendments 


■  According! 
as  follows: 


taxfes,  Reporting  and 
in;  5  requirements. 

to  the  Regulations 


r,  26  CFR  part  1  is  amended 


PART  1— INCOME  TAXES 

■  1 .  The  authi  »rity  citation  for  part  1 
continues  to  i  ead  in  part  as  follows: 

Authority:  2(  U.S.C.  7805  * 

Section  1.40!  (p)-lT  is  also  issued  under 
26U.S.C.  409(f)(7). 

■  2.  Section  1  409(p)-lT  is  added  to  read 
as  follows: 


§  1 .409(p)-1T    Prohibited  allocation  of 
securities  in  an  S  corporation  (temporary). 

(a)  Organization  of  this  section. 
Sections  409(p)  and  4979A  apply  if  a 
nonallocation  year  occurs  in  an 
employee  stock  ownership  plan  (ESOP), 
as  defined  in  section  4975(e)(7),  that 
holds  shares  of  stock  of  a  Subchapter  S 
corporation  (S  corporation)  that  are 
employer  securities  as  defined  in 
section  409(1).  Paragraph  (b)  of  this 
section  sets  forth  the  general  rule  under 
section  409(p)(l)  and  (2)  prohibiting  an 
allocation  to  a  disqualified  person  in  a 
nonallocation  year.  Paragraph  (c)  of  this 
section  sets  forth  rules  under  section 
409(p)(3),  (5),  and  (7)  for  determining 
whether  a  year  is  a  nonallocation  year, 
generally  based  on  whether  disqualified 
persons  own  at  least  50  percent  of  the 
shares  of  the  S  corporation,  either  taking 
into  account  only  the  outstanding  shares 
of  the  S  corporation  (including  shares 
held  by  the  ESOP)  or  taking  into 
account  both  the  outstanding  shares  and 
synthetic  equity  of  the  S  corporation. 
Paragraphs  (d),  (e),  and  (f)  of  this  section 
contain  definitions  of  a  disqualified 
person  under  section  409(p)(4)  and  (5). 
deemed-owned  ESOP  shares  under 
section  409{p)(4)(C),  and  synthetic 
equity  under  section  409(p)(6)(C). 

(b)  Prohibited  accruals  in  a 
nonallocation  year — (1)  General  rule. 
An  ESOP  holding  employer  securities 
consisting  of  stock  in  an  S  corporation 
must  provide  that  no  portion  of  the 
assets  of  the  plan  attributable  to  (or 
allocable  in  lieu  of )  such  employer 
seciuities  may,  during  a  nonallocation 
year,  accrue  (or  be  allocated  directly  or 
indirectly  under  any  plan  of  the 
employer  meeting  the  requirements  of 
section  401(a))  for  the  benefit  of  any 
disqualified  person. 

(2)  Additional  rules.  (Reserved.) 

(c)  Nonallocation  year — (1)  Definition 
generally.  A  nonallocation  year  means  a 
plan  year  of  an  ESOP  during  which,  at 
any  time,  the  ESOP  holds  any  employer 
securities  that  are  shares  of  an  S 
corporation  and  either — 

(i)  Disqualified  persons  own  at  least 
50  percent  of  the  number  of  outstanding 
shares  of  stock  in  the  S  corporation 
(including  deemed-owned  ESOP 
shares),  or 

(ii)  Disqualified  persons  own  at  least 
50  percent  of  the  aggregate  number  of 
outstanding  shares  of  stock  (including 
deemed-owned  ESOP  shares)  and 
synthetic  equity  in  the  S  corporation. 

(2)  Attribution  rules.  For  piuposes  of 
this  paragraph  (c),  the  rules  of  section 
318(a)  apply  to  determine  ownership  of 
shares  in  the  S  corporation  (including 
deemed-owned  ESOP  shares)  and 
synthetic  equity.  However,  for  this 
purpose,  section  318(a)(4)  (relating  to 


options  to  acquire  stock)  is  disregarded 
and,  in  applying  section  318(a)(1),  the 
members  of  an  individual's  family 
include  members  of  the  individual's 
family  under  paragraph  (d)(2)  of  this 
section.  In  addition,  an  individual  is 
treated  as  owning  deemed-owned  ESOP 
shares  of  that  individual 
notwithstanding  the  employee  trust 
exception  in  section  318(a)(2)(B)(i).  If 
the  attribution  rules  in  paragraph  (b)(1) 
of  this  section  apply,  those  rules  must 
be  followed  before  applying  the  rules  in 
this  paragraph  (c)(2). 

(3)  Special  rule  for  avoidance  or 
evasion.  Under  section  409(p)(7)(B),  the 
Commissioner,  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(B)  of  this  chapter), 
may  provide  that  a  nonallocation  year 
occurs  in  any  case  in  which  the 
principal  purpose  of  the  ownership 
structure  of  an  S  corporation  constitutes 
an  avoidance  or  evasion  of  section 
409(p).  For  any  year  that  is  a  ^ 
nonallocation  year  under  this  paragraph 
(c)(3),  the  Commissioner  may  treat  any 
person  as  a  disqualified  person. 

(4)  Special  rule  for  certain  stock 
rights,  (i)  For  purposes  of  paragraph 
(c)(1)  of  this  section,  a  person  is  treated 
as  owning  stock  that  the  person  has  a 
right  to  acquire  if,  at  all  times  during  the 
period  when  such  rights  are  effective, 
the  stock  that  the  person  has  the  right 

to  acquire  is  both  issued  and 
outstanding  and  is  held  by  persons 
other  than  the  ESOP,  the  S  corporation, 
or  a  related  entity  (as  defined  in 
paragraph  (f)(2)(iii)(A)(4)  of  this 
section). 

(ii)  This  paragraph  (c)(4)  applies  only 
if  treating  persons  as  owning  the  shares 
described  in  paragraph  (c)(4)(i)  results 
in  a  nonallocation  year.  This  paragraph 
(c)(4)  does  not  apply  to  a  right  that, 
under  §  1.1361-l(l)(2)(iii)  or 
(l)(4)(iii)(C),  would  not  be  taken  into 
account  in  determining  if  an  S 
corporation  has  a  second  class  of  stock, 
and  does  not  apply  for  purposes  of 
determiiiing  ownership  of  deemed- 
owned  ESOP  shares  or  whether  an 
interest  constitutes  synthetic  equity  (see 
the  last  sentence  of  paragraph  (f)(2)(i)). 

(d)  Disqualified  persons — (1)  General 
rule.  A  disqualified  person  is  any  person 
for  whom — 

(i)  The  number  of  such  person's 
deemed-owned  ESOP  shares  is  at  least 
10  percent  of  the  number  of  deemed- 
owned  ESOP  shares  of  the  S 
corporation; 

(ii)  The  aggregate  number  of  such 
person's  deemed-owned  ESOP  shares 
and  synthetic  equity  shares  is  at  least  10 
percent  of  the  aggregate  number  of 
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deemed-owned  ESOP  and  synthetic 
equity  shares  of  the  S  corporation; 

(iii)  The  aggregate  number  of  deemed- 
owned  ESOP  shares  of  such  person  and 
of  the  members  of  such  person's  family 
is  at  least  20  percent  of  the  number  of 
deemed-owned  ESOP  shares  of  the  S 
corporation;  or 

(iv)  The  aggregate  number  of  deemed- 
owned  ESOP  shares  and  synthetic 
equity  shares  of  such  person  and  of  the 
members  of  such  person's  family  is  at 
least  20  percent  of  the  aggregate  number 
of  deemed-owned  ESOP  and  synthetic 
equity  shares  of  the  S  corporation. 

(2)  Treatment  of  family  members; 
definition,  (i)  Each  member  of  the  family 
of  any  person  who  is  a  disqualified 
person  under  paragraph  (d)(l)(iii)  or  (iv) 
of  this  section  is  a  disqualified  person. 
Member  of  the  family  means,  with 
respect  to  an  individual — 

(A)  The  spouse  of  the  individual; 

(B)  An  ancestor  or  lineal  descendant 
of  the  individual  or  the  individual's 
spouse; 

(C)  A  brother  or  sister  of  the 
individual  or  of  the  individual's  spouse 
and  any  lineal  descendant  of  the  brother 
or  sister;  and 

(D)  The  spouse  of  any  individual 
described  in  paragraph  (d)(2)(ii)  or  (iii) 
of  this  section. 

(ii)  A  spouse  of  an  individual  who  is 
legally  separated  from  such  individual 
under  a  decree  of  divorce  or  separate 
maintenance  is  not  treated  as  such 
individual's  spouse  for  purposes  of  this 
paragraph  (d)(2). 

(3)  Special  rule  for  certain 
nonallocation  years.  See  paragraph 
(c)(3)  of  this  section  (relating  to 
avoidance  or  evasion  of  section  409(p)) 
for  a  special  rule  permitting  any  person 
to  be  treated  as  a  disqualified  person  in 
certain  nonallocation  years. 

(e)  Deemed-owned  ESOP  shares.  A 
person  is  treated  as  owning  his  or  her 
deemed-owned  ESOP  shares.  Deemed- 
owned  ESOP  shares  mean^  with  respect 
to  any  person — 

(1)  Any  shares  of  stock  in  the  S 
corporation  constituting  employer 
securities  that  are  allocated  to  such 
person's  account  under  the  ESOP;  and 

(2)  Such  person's  share  of  the  stock  in 
the  S  corporation  that  is  held  by  the 
ESOP  but  is  not  allocated  to  the  account 
of  any  participant  or  beneficiary  (with 
such  person's  share  to  be  determined  in 
the  same  proportion  as  the  most  recent 
stock  allocation  under  the  ESOP). 

(f)  Synthetic  equity — (1)  Ownership  of 
synthetic  equity.  For  purposes  of  section 
409(p)  and  this  section,  synthetic  equity 
is  treated  as  owned  by  a  person  in  the 
same  manner  as  stock  is  treated  as 
owned  by  a  person,  directly  or  under 
the  rules  of  section  318(a)(2)  and  (3). 


Synthetic  equity  means  the  rights 
described  in  paragraph  (f)(2)  cf  this 
section. 

(2)  Synthetic  equity— {i)  Rights  to 
acquire  stock  of  the  S  corporation. 
Synthetic  equity  includes  any  stock 
option,  warrant,  restricted  stock, 
deferred  issuance  stock  right,  stock 
appreciation  right  payable  in  stock,  or 
similar  interest  or  right  that  gives  the 
holder  the  right  to  acquire  or  receive 
stock  of  the  S  corporation  in  the  future. 
Rights  to  acquire  stock  in  an  S 
corporation  with  respect  to  stock  that  is, 
at  ail  times  during  the  period  when  such 
rights  are  effective,  both  issued  and 
outstanding  and  held  by  persons  other 
than  the  ESOP,  the  S  corporation,  or  a 
related  entity,  are  not  sjoithetic  equity 
(but  see  paragraph  (c)(4)  of  this  section). 

(ii)  Special  rule  for  certain  stock 
rights.  Synthetic  equity  also  includes  a 
right  to  a  future  payment  (payable  in 
cash  or  any  other  form  other  than  stock 
of  the  S  corporation)  from  an  S 
corporation  that  is  based  on  the  value  of 
the  stock  of  the  S  corporation  or 
appreciation  in  such  value,  such  as  a 
stock  appreciation  right  with  respect  to 
stock  of  an  S  corporation  that  is  payable 
in  cash  or  a  phantom  stock  unit  with 
respect  to  stock  of  an  S  corporation  that 
is  payable  in  cash. 

(iii)  Rights  to  acquire  assets  of  an  S 
corporation  or  related  entity— [A)  Rights 
to  acquire  interests  in  a  related  entity — 
[1]  Treatment  as  synthetic  equity. 
Synthetic  equity  includes  a  right  to 
acquire  stock  or  other  similar  interests 
in  a  related  entity  that  is  described  in 
this  paragraph  (f)(2)(iii)(A). 

(2)  Significant  interests.  Synthetic 
equity  includes  a  right  to  acquire  stock 
or  other  similar  interests  in  a  related 
entity  if  such  interests  in  the  related 
entity  are  the  only  significant  asset  of 
the  S  corporation  and  the  S  corporation 
is  the  only  significant  owner  of  the 
related  entity.  Whether  an  asset  is  the 
only  significant  asset  of  the  S 
corporation  or  the  S  corporation  is  the 
only  significant  owner  of  the  related 
entity  depends  on  the  relevant  facts  and 
circumstances. 

(3)  Rights  to  acquire  interests  in  other 
related  entities.  [Reserved] 

(4)  Related  entity.  For  purposes  of  this 
section,  related  entity  means  any  entity 
in  which  the  S  corporation  holds  an 
interest  and  which  is  a  partnership,  a 
trust,  an  eligible  entity  that  is 
disregarded  as  an  entity  that  is  separate 
from  its  owner  under  §  301.7701-3  of 
this  chapter  or  a  Qualified  Subchapter  S 
Subsidiary  under  section  1361(b)(3). 

(B)  Rights  to  adquire  assets  of  an  S 
corporation  or  related  entity  other  than 
rights  to  acquire  stock  or  similar 


interests  in  a  related  entity — (1)  General 
rule.  [Reserved] 

(2)  Exception  for  rights  to  acquire 
goods  or  services  in  ordinary  course  of 
business.  Synthetic  equity  does  not 
include  rights  to  acquire  goods  or 
services  at  fair  market  value  in  the 
ordinary  course  of  business. 

(C)  Authority  to  provide  guidance. 
The  Commissioner,  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(B)  of  this  chapter), 
may  provide  that  synthetic  equity 
includes  a  right  to  acquire  stock  or  other 
similar  interests  in  a  related  entity  in 
cases  in  which  such  interests  in  the 
related  entity  are  not  the  only 
significant  asset  of  the  S  corporation  or 
the  S  corporation  is  not  the  only 
significant  owner  of  the  related  entity  if 
necessary  to  cany  out  the  purposes  of 
section  409(p). 

(D)  Synthetic  equity  includes 
comparable  rights.  An  option  or  right  to 
acquire  assets  of  the  S  corporation  or 
another  person  is  treated  as  synthetic 
equity  if  such  option  or  right  is  part  of 

a  structure  that  provides  rights  to  the 
holder  comparable  to  the  rights 
provided  by  arrangements  identified  as 
synthetic  equity  under  this  paragraph 
(f)(2)(iii)  and  the  principal  purpose  of 
the  structure  is  the  avoidance  or  evasion 
of  section  409(p). 

(iv)  Special  rule  for  nonqualified" 
deferred  compensation.  Synthetic  equity 
also  includes  any  remuneration  for 
services  rendered  to  the  S  corporation, 
or  a  related  entity,  to  which  section 
404(a)(5)  applies  (including 
remuneration  for  which  a  deduction 
would  be  permitted  under  section 
404(a)(5)  if  separate  accounts  were 
maintained),  any  right  to  receive 
property  (to  which  section  83  applies) 
in  a  future  year  for  the  performance  of 
services  to  an  S  corporation,  or  related 
entity,  and  any  transfer  of  property  (to 
which  section  83  applies)  in  connection 
with  the  performance  of  services  to  an 
S  corporation,  or  a  related  entity,  to  the 
extent  that  the  property  is  not 
substantially  vested  within  the  meaning 
of  §  1.83-3(i)  by  the  end  of  the  plan  year 
in  which  transferred.  Synthetic  equity 
also  includes  any  other  remuneration 
for  services  rendered  to  the  S 
corporation,  or  a  related  entity,  under  a 
plan,  or  method  or  arrangement, 
deferring  the  receipt  of  compensation  to 
a  date  that  is  after  the  15th  day  of  the 
3rd  calendar  month  after  the  end  of  the 
entity's  taxable  year  in  which  the 
related  services  are  rendered,  other  than 
a  plan  that  is  an  eligible  retirement  plan 
within  the  meaning  of  section 
402(c)(7)(B). 
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the  case  of  synthetic  equity  that  is 
determined  by  reference  to  shares  of 
stock  (or  similar  interests)  in  a  related 
entity,  the  person  who  is  entitled  to  the 
synthetic  equity  is  treated  as  owning 
shares  of  stock  of  the  S  corporation  with 
the  same  aggregate  value  as  the  number 
of  shares  of  stock  (or  similcU-  interests) 
of  the  related  entity  (with  such  value 
determined  without  regard  to  any  lapse 
restriction  as  defined  at  §  1.83-3(i)). 

(iii)  Other  synthetic  equity.  In  the  case 
of  any  other  synthetic  equity,  the  person 
who  is  entitled  to  the  synthetic  equity 
is  treated  as  owning  a  number  of  shares 
of  stock  in  the  S  corporation  equal  to  the 
present  value  of  the  synthetic  equity 
(with  such  value  determined  without 
regard  to  any  lapse  restriction  as  defined 
at  §  1.83-3(i))  divided  by  the  fair  market 
value  of  a  share  of  the  S  corporation's 
stock  as  of  the  same  date.  For  purposes 
of  this  paragraph  (f)(4)(iii),  the  number 
of  shares  of  S  corporation  is  permitted 
to  be  determined  as  of  the  first  day  of 
the  ESOP's  plan  year,  or  any  other 
reasonable  determination  date  or  dates 
during  a  plan  year  that  is  consistently 


used  by  the  corporation  for  this  purpose 
for  all  persons.  The  number  of  shares  of 
synthetic  equity  treated  as  owned  for 
any  period  from  a  determination  date 
through  the  date  immediately  preceding 
the  next  following  determination  date  is 
the  number  of  shares  treated  as  owned 
on  the  first  day  of  that  period. 

(g)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Corporation  X  is  a 
calendar  year  S  corporation  that  maintains  an 
ESOP.  X  has  a  single  class  of  common  stock, 
of  which  there  are  a  total  of  1,200  shares 
outstanding.  X  has  no  synthetic  equity.  In 
2006,  individual  A,  who  is  not  an  employee 
of  X  (and  is  not  related  to  any  employee  of 
X),  owns  100  shares  directly,  individual  B 
owns  100  shares  directly,  and  the  remaining 
1 ,000  shares  are  owned  by  an  ESOP 
maintained  by  X  for  its  employees.  The 
ESOP's  1 ,000  shares  are  allocated  to  the 
accounts  of  individuals  who  are  employees 
of  X  (none  of  whom  are  related),  as  set  forth 
in  columns  1  and  2  in  the  following  table: 


1 — 1  ihareholders 


-Deemed-owned  ESOP  shares 
(total  of  1,000) 


3 — Percentage  deemed-owned 
ESOP  shares 


4 — Disqualified  person 


B 

C  

D  

E 

F 

Other  participaits 


33.. 
145 
75.. 
30.. 
20.. 


400  (none  exceed  10  shares) 


33 

14.5 

7.5 

3 

2 

1  or  less 


Yes. 

Yes. 

No. 

No 

No. 

No 


(ii)  Conclusion 
persons.  As  sh^ 
above,  Individ 
persons  for  20(J6 
this  section 
of  X's  deemed-  jwned 

(iii)  Concluslpn 
nonallocation 


with  respect  to  disqualified 
wn  in  column  4  in  the  table 
Is  B  and  C  are  disqualified 
under  paragraph  (d)(1)  of 
each  owns  at  least  10% 
ESOP  shares. 
with  respect  to 
'ear.  However,  2006  is  not  a 


iia 


be(  ause 


nonallocation  year  under  section  409(p) 
because  disqualiried  persons  do  not  own  at 
least  50%  of  X's  outstanding  shares  (the  IQO 
shares  owned  directly  by  B,  B's  330  deemed- 
owned  ESOP  shares,  plus  C's  145  deemed- 
owned  directly  by  B.  B's  330  deemed  owned 
ESOP  shares,  plus  C's  145  deemed-owned 


ESOP  shares  equal  only  47.9%  of  the  1,200 
outstanding  shares  of  X). 

Example  2.  (1)  Facts.  The  facts  are  the 
same  as  in  Example  1,  except  that,  as  shown 
in  column  4  of  the  table  below,  individual  E 
has  an  option  to  acquire  500  shcires  of  the 
common  stock  of  X  from  X: 


1 — SI  lareholders 


2 — Deemed-Owned 
ESOP  shares 
(total  of  1,000) 


3 — Percentage 

deemed-owned 

ESOP  shares 


4— Syn- 
thetic equity 
(500) 


5 — Percentage 
deemed-owned 
ESOP  plus  Syn- 
thetic equit/ 

shares 
(total  of  1,500) 

22  

9.7  

5  

35.3  

1.3  

under  1 


6 — Disqualified  person 


B  

C  „ 

D  

E  

F 

Other  participants 


330 

145 

75 

30 

20 

400  (none  exceed  10 
shares). 


33  

14.5  

7.5 

3  

2  

1  or  less 


500 


Yes  (cols.  3  and  5). 

Yes  (col.  3). 

No. 

Yes  (col.  5). 

No. 

No. 


(ii)  Conclusii 
persons.  E's  o 
synthetic  equ 
column  6  in 
C,  and  E  are  di 
because  each 
deemed-ownec 


(in  I 


with  respect  to  disqualified 
ion  constitutes  500  shares  of 
.  Accordingly,  as  shown  in 
table  above,  individuals  B, 
qualified  persons  for  2006 
oy/ns  at  least  10%  of  X's 
ESOP  shares  or  X's  total 


it^ 
thi 


deemed-owned  ESOP  and  synthetic  equity 
shares. 

(iii)  Conclusion  with  respect  to 
nonallocation  year.  The  100  shares  owned 
directly  by  B,  B's  330  deemed-owned  ESOP 
shares,  C's  145  deemed-owned  ESOP  shares, 
E's  30  deemed-owned  ESOP  shares,  plus  E's 


500  synthetic  equity  shares  equals  65%  of  the 
1,700  outstanding  and  synthetic  equity 
shares  of  X.  Thus,  2006  is  a  nonallocation 
year  for  X's  ESOP  under  section  409(p) 
because  disqualified  persons  own  at  least 
50%  of  X's  total  shares  of  outstanding  stock 
and  synthetic  equity.  In  addition. 
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independent  of  the  preceding  conclusion, 
2006  would  be  a  nonallocation  year  because 
disqualified  pwrsons  own  at  least  50%  of  X's 
outstanding  shares  because  the  100  shares 
owned  directly  by  B,  B's  330  deemed-owned 
ESOP  shares,  C's  145  deemed-owned  ESOP 
shares,  plus  E's  30  deemed-owned  ESOP 
shares  equals  50.4%  of  the  1,200  outstanding 
shares  of  X. 

(h)  Effective  date — (1)  General 
effective  dates.  Except  as  provided  in 
paragraph  (h)(2)  of  this  section,  section 
409(p)  applies  for  plan  years  ending 
after  March  14,  2001  and  this  section 
applies  for  plan  years  ending  after 
October  20,  2003,  except  that  paragraph 
(f)(2){iv)  of  this  section  is  disregarded 
with  respect  to  nonqualified  deferred 
compensation  that  is  distributed  on  or 
before  July  21,  2004. 

(2)  Certain  ESOPs  established  on  or 
before  March  14,  2001.  If  an  ESOP 
holding  stock  in  an  S  corporation  was 
established  on  or  before  March  14,  2001 
and  the  election  under  section  1362(a) 
with  respect  to  that  S  Corporation  was 
in  effect  on  March  14,  2001, 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Services  and 
Enforcement. 

Approved:  July  9,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  (Tax  Policy). 

[FR  Doc.  03-18210  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AL41 

Increase  in  Rates  Payable  Under  the 
Montgomery  Gl  Bill — Selected  Reserve 

AGENCIES:  Department  of  Defense, 
Department  of  Homeland  Security 
(Coast  Guard),  and  Department  of 
Veterans  Affairs. 
action:  Final  rule. 

summary:  By  statute,  the  monthly  rates 
of  basic  educational  assistance  payable 
to  reservists  under  the  Montgomery  GI 
Bill — Selected  Reserve  must  be  adjusted 
each  fiscal  year.  In  accordance  with  the 
statutory  formula,  the  regulations 
governing  rates  of  basic  educational 
assistance  payable  under  the 
Montgomery  GI  Bill — Selected  Reserve 


for  Fiscal  Year  2003  (October  1,  2002, 
through  September  30,  2003)  are 
changed  to  show  a  1.5%  increase  in 
these  rates. 

DATES:  Effective  Date:  This  final  rule  is 
effective  July  21,  2003. 

Applicability  Date:  The  changes  in 
rates  are  applied  retroactively  to 
conform  to  statutory  requirements.  For 
more  information  concerning  the  dates 
of  application,  see  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyim  M.  Cossette,  Education  Adviser, 
Education  Service  (225C),  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202) 273-7294. 

SUPPLEMENTARY  INFORMATION:  Under  the 
formula  mandated  by  10  U.S.C.  16131(b) 
for  Fiscal  Year  2003,  the  rates  of  basic 
educational  assistance  under  the 
Montgomery  GI  Bill — Selected  Reserve 
payable  to  students  pursuing  a  program 
of  education  full  time,  three-quarter 
time,  and  half  time  must  be  increased  by 
1.5%,  which  is  the  percentage  by  which 
the  total  of  the  monthly  Consumer  Price 
Index-W  for  July  1,  2001,  through  June 
30,  2002,  exceeds  the  total  of  the 
monthly  Consumer  Price  Index-W  for 
July  1,  2000,  through  June  30,  2001. 

10  U.S.C.  16131(b)  requires  that  ftill- 
time,  three-quarter  time,  and  half-time 
rates  be  increased  as  noted  above.  In 
addition,  10  U.S.C.  16131(d)  requires 
that  monthly  rates  payable  to  reservists 
in  apprenticeship  or  other  on-the-job 
training  must  be  set  at  a  given 
percentage  of  the  full-time  rate.  Hence, 
there  is  a  1.5%  raise  for  such  training  as 
well. 

10  U.S.C.  16131(b)  also  requires  that 
the  Department  of  Veterans  Affairs  (VA) 
pay  reservists  training  less  than  half 
time  at  an  appropriately  reduced  rate. 
Since  payment  for  less  than  half-time 
training  became  available  under  the 
Montgomery  GI  Bill — Selected  Reserve 
in  Fiscal  Year  1990,  VA  has  paid  less 
than  half-time  students  at  25%  of  the 
full-time  rate.  Changes  are  made 
consistent  with  the  authority  and 
formula  described  in  this  paragraph, 

A  nonsubstantive  correction  is  made 
in  38  CFR  21.7636  to  designate  the  table 
as  paragraph  (a)(2)(i). 

The  changes  set  forth  in  this  final  rule 
are  effective  from  the  date  of 
publication,  but  the  changes  in  rates  are 
applied  from  October  1,  2002,  in 
accordance  with  the  applicable  statutory 
provisions  discussed  above. 

Administrative  Procedure  Act 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 


requirements  and  adjustments  made 
based  on  previously  established 
formulas.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  are 
not  applicable  to  this  rule,  because  a 
notice  of  proposed  rulemaking  is  not 
required  for  this  rule.  Even  so,  the 
Secretary  of  Defense,  the  Commandant 
of  the  Coast  Guard,  and  the  Secretary  of 
Veterans  Affairs  hereby  certify  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  This  final  rule  directly  affects  only 
individuals  and  does  not  directly  affect 
small  entities.  Therefore,  this  final  rule 
is  also  exempt  pursuant  to  5  U.S.C. 
605(b)  fi'om  the  initial  and  final  t 

regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  this  final  rule. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and  v^ 

procedure.  Armed  forces.  Civil  rights, 
Claims,  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  programs, 
Loan  programs-education.  Loan 
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programs 

programs 

requirements 

transportatioi  i 

Vocational 

rehabilitatior 


vetferans.  Manpower  training 
Re  jorting  and  recordkeeping 
Schools,  Travel  and 
expenses,  Veterans, 
education,  Vocationeil 


.Approved 
'Anthony  J.  Prifccipi 

Secretary  of  Vi 


;bruary  20,  2003. 
icipi, 

e  'erans  Affairs. 


Sally  Brice-O" 

Rear  Admiral, 

Assistant  Comkiandant  for  Human 

Resources 


fara, 

'.S.  Coast  Guard.  Acting 


Charles  S.  Abe  I, 

Principal  Depu  'y  Under  Secretary  of  Defense 
(Personnel  and  Readiness). 


For  the 
part  21 


reasons  set  out  above,  38  CFR 
L,  is  amended  as  set 


bp  irt 


su 
forth  below 


PART  21— VOCATIONAL 
REHABILITAtlON  AND  EDUCATION 

Subpart  L — Educational  Assistance  for 
Memt>ers  of  the  Selected  Reserve 


■  1.  The  authority 
subpart  L,  coi  itinues 

Authority:  U 
501(a),  ch.  36. 


U.S.C.  ch.  1606:  38  U.S.C. 
I  nless  otherwise  noted. 


i2l 


.7636  is  amended  by: 
)aragraphs  (a)(1)  and 


■  2.  Section 

■  a.  Revising 
(a)(2)(i)  introductory  text  and  table. 

■  b.  In  paragm 
"September 
1,  2002,"  and 
"September 
1,  2003.  •. 

The  revisiohs  read  as  follows: 


33 


33 


§  21 .7636    Rat  ss  of  payment. 


(a)  Monthly 
assistance.  (1 
provided  in 
the  monthly 
assistance 
occurs  after 
before  Octobe  r 


til 


rite  I 


payable 


pursumg  a  program 
rate  stated  in 


(2)(i)  The 
educational 
reservist  for 
the-job  training 
after  Septem 
October  1 , 
table: 


20113 


y  citation  for  part  2 1 , 
to  read  as  follows: 


ph  (a)(3),  removing 

2001,  and  before  October 
adding,  in  its  place. 

2002,  and  before  October 


rate  of  educational 
Except  as  otherwise 
is  section  or  in  §  21.7639, 
of  educational 
e  for  training  that 
September  30,  2002,  and 
1.  2003,  to  a  reservist 
of  education  is  the 
his  table: 


Train 

ng 

Monthly  rate 

Full  time  

$276  00 

3/4  time  

207.00 

Vz  time  

137  00 

V*  time  

69.00 

m  onthly  rate  of  basic 
a!  isistance  payable  to  a 
a  )prenticeship  or  other  on- 
full  time  that  occurs 
30,  2002,  and  before 
is  the  rate  stated  in  this 


bar 


Training  period 

Monthly  rate 

First  six  months  of  pursuit  of 
training  

Second  six  months  of  pursuit 
of  training  

Remaining  pursuit  of  training 

$207.00 

151.80 
96.60 

[FR  Doc.  03-18435  Filed  7-18-03;  8:45  am] 

BILLING  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN157-1a;  FRL-7517-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Indiana  Department  of 
Environmental  Management  (IDEM)  on 
January  7,  2003.  The  revised  SIP 
pertains  to  certain  miscellaneous  metal 
coating  operations  and  the  control  of 
gasoline  Reid  vapor  pressure  in  Clark 
and  Floyd  Counties,  Indiana.  The 
purpose  of  this  action  is  to  approve 
amendments  to  the  applicable  Indiana 
rules,  assuring  that  certain  controls  in 
the  two  cJbnties  remain  in  effect  even 
after  the  counties'  redesignation  to 
attaiimient.  In  addition,  EPA  is 
approving  minor  changes  to  the  rules, 
which  are  administrative  in  nature  and 
intended  to  enhance  the  rules'  clarity. 
DATES:  This  rule  is  effective  on 
September  19,  2003.  unless  EPA 
receives  adverse  written  comments  by 
August  20,  2003.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-IBJ),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  this  SIP  revision  request  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (It  is 
reconunended  that  you  telephone 
Francisco  J.  Acevedo  at  (312)  886-6061 
before  visiting  the  Region  5  Office.) 


FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  Acevedo,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone:  (312)  886-6061,  E- 
Mail:  acevedo.francisco@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  the  term 
"me"  refers  to  the  reader  of  this 
rulemaking  and  the  terms  "we,"  "us," 
or  "our"  refer  to  the  EPA. 

Table  of  Contents 

I.  Background 

A.  What  is  a  SIP? 

B.  What  is  the  federal  approval  process  for 
a  SIP? 

C.  What  does  federal  approval  of  a  state 
rule  mean  to  me? 

D.  What  is  the  purpose  of  Indiana's 
miscellaneous  metal  coating  operations 
and  control  of  gasoline  reid  vapor 
pressure  requirements? 

E.  Why  is  Indiana  making  changes  to  these 
rules? 

F.  What  public  review  opportunities  did 
Indiana  provide  for  this  rule? 

II.  Evaluation  of  the  Rule 

A.  What  are  the  changes  to  the  State's 
miscellaneous  metal  coating  operations 
and  control  of  gasoline  Reid  vapor 
pressure  requirements? 

B.  Is  this  rule  approvable? 

III.  EPA  Rulemaking  Action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Background 

A.  What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act  (Act 
or  CAA)  requires  states  to  develop  air 
pollution  control  regulations  and 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  the  EPA.  Each 
state  must  submit  the  regulations  and 
emission  control  strategies  to  the  EPA 
for  approval  and  promulgation  into  the 
federally  enforceable  SIP. 

Each  federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  points  of  origin.  The 
SIPs  can  be  and  generally  are  extensive, 
containing  many  state  regulations  or 
other  enforceable  documents  and 
supporting  information,  such  as 
emission  inventories,  monitoring 
documentation,  and  modeling 
attainment  demonstrations. 

B.  What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  emission 
control  strategies  consistent  with  state 
and  federal  requirements.  This  process 
generally  includes  public  notice,  public 
hearings,  public  comment  periods,  and 
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formal  adoption  by  state-authorized 
rulemaking  bodies. 

Once  a  state  has  adopted  a  rule, 
regulation,  or  emissions  control  strategy 
it  submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  federal  action  on 
the  state  submission.  If  we  receive 
adverse  comments  we  address  them 
prior  to  any  final  federal  action  (we 
generally  address  them  in  a  final 
rulemaking  action). 

The  EPA  incorporates  into  the 
federally  approved  SIP  all  state 
regulations  and  supporting  information 
it  has  approved  under  section  110  of  the 
Act.  Records  of  such  SIP  actions  are 
maintained  in  40  CFR  part  52,  titled 
"Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  the  EPA  has  approved  are 
not  reproduced  in  their  entirety  in  the 
Code  of  Federal  Regulations  (CFR),  but 
are  "incorporated  by  reference,"  which 
means  that  EPA  has  approved  a  given 
state  regulation  (or  rule)  with  a  specific 
effective  date. 

C.  What  Does  Federal  Approval  of  a 
State  Rule  Mean  to  Me? 

Enforcement  of  a  state  rule  before  and 
after  it  is  incorporated  into  a  federally 
approved  SIP  is  primarily  a  state 
responsibility.  After  the  rule  is  federally 
approved  as  part  of  the  SIP,  however,  it 
becomes  enforceable  by  the  EPA,  which 
can  then  take  enforcement  actions 
against  violators.  The  CAA  also  offers 
citizens  legal  recourse  to  address  SIP 
violations,  as  provided  in  section  304  of 
the  Act. 

D.  What  Is  the  Purpose  of  Indiana's 
Miscellaneous  Metal  Coating  Operations 
and  Control  of  Gasoline  Raid  Vapor 
Pressure  Requirements? 

326  Indiana  Administrative  Code 
(lAC)  8-2-9  contains  Indiana's 
miscellaneous  metal  coating  operation 
requirements,  and  establishes 
limitations  on  the  amount  of  volatile 
organic  compounds  that  may  be 
discharged  into  the  atmosphere  for 
facilities  engaged  in  the  surface  coating 
of  miscellaneous  metal  parts  and 
products.  The  Indiana  Air  Pollution 
Control  Board  originally  adopted  these 
requirements  and  submitted  them  to 
EPA  for  federal  approval  on  October  23, 
1990.  EPA  incorporated  these 
requirements  into  Indiana's  federally 
enforceable  ozone  SIP  as  part  of  the 
State's  stationary  source  control  strategy 
in  partial  satisfaction  of  the 
requirements  of  the  CAA. 

326  lAC  13-3  contains  Indiana's 
gasoline  Reid  vapor  pressure 
requirements,  and  limits  the  Reid  vapor 


pressure  level  of  gasoline  during  the 
summer  ozone  season  in  Clark  and 
Floyd  Counties  to  seven  and  eight- 
tenths  (7.8)  pound  per  square  inch  per 
gallon. 

Lower  Reid  vapor  pressure  gasoline  is 
a  fuel  control  measure  that  is  used 
during  the  summer  ozone  season  to 
reduce  emissions  of  volatile  organic 
compounds  from  motor  vehicles.  Fuel 
with  a  lower  volatility  achieves 
emissions  reductions  in  ozone 
precursors  by  reducing  aromatic 
hydrocarbon  emissions  from  gasoline 
and  thereby  reducing  its  ability  to 
evaporate  as  quickly.  The  Indiana  Air 
Pollution  Control  Board  adopted  this 
requirement  on  July  6,  1995;  EPA 
incorporated  it  into  Indiana's 
enforceable  ozone  SIP  on  February  9, 
1996(61  FR  4895). 

E.  Why  Is  Indiana  Making  Changes  to 
These  Rules? 

Section  182(a)  of  the  Act  requires 
States  with  ozone  nonattainment  areas 
classified  as  "marginal"  or  above  to 
submit  SIP  revisions  to  reduce  volatile 
organic  compound  emissions.  Initially, 
EPA  had  designated  Clark  and  Floyd 
Counties  as  "moderate"  for  ozone.  On 
October  9,  2001,  EPA  announced  that 
Clark  and  Floyd  Counties  had 
monitored  attainment  of  the  national  air 
quality  standard  for  ozone  and  had  met 
all  applicable  requirements  of  the  Act. 
As  a  result,  EPA  approved  Indiana's 
request  to  redesignate  the  area  to 
attainment  of  the  ozone  standard  (See 
66  FR  53665). 

Because  of  the  change  in  Clark  and 
Floyd  Counties'  attainment  status, 
Indiana  revisited  a  number  of  rules  to 
clarify  that  certain  requirements  would 
continue  to  apply  even  after  the  change 
in  classification.  The  purpose  of  today's 
action  is  to  approve  amendments  to 
those  Indiana  rules  which  assure  that 
certain  controls  in  the  two  counties 
remain  in  effect  even  after  the  counties' 
redesignation  to  attainment. 

F.  What  Public  Review  Opportunities 
Did  Indiana  Provide  for  This  Rule? 

Indiana  held  public  hearings  on  this 
rule  on  June  5,  2002  and  August  7,  2002, 
in  Indianapolis,  Indiana.  The  Indiana 
Air  Pollution  Control  Board  adopted 
final  rules  on  August  7,  2002.  The  rule 
revisions  became  effective  December  15, 
2002,  and  were  formally  submitted  to 
EPA  on  January  7,  2003,  as  a  revision  to 
the  Indiana  SIP  for  ozone. 


n.  Evaluation  of  the  Rule 

A.  What  Are  the  Changes  to  the  State's 
Miscellaneous  Metal  Coating  Operations 
and  Control  of  Gasoline  Reid  Vapor 
Pressure  Requirements? 

Indiana's  amendments  to  326  lAC  8- 
2-9  (Miscellaneous  metal  coating 
operations)  and  326  lAC  13-3-1 
(Applicability.  Control  of  gasoline  Reid 
vapor  pressure)  are  not  a  substantive 
change  to  the  rules,  but  rather  are 
intended  to  ensure  that  certain  existing 
requirements  stay  in  place  ^n  Clark  and 
Floyd  even  though  the  area  has  been 
redesignated  to  attainment  for  ozone. 

Indiana  amended  326  lAC  8-2-9. 
Miscellaneous  metal  coating  operations, 
to  add  language  concerning  the 
application  of  coating  in  Clark  or  Floyd 
County  to  assure  controls  in  the  two 
counties  remained  in  effect  after  the 
counties  were  redesignated  to 
attainment.  Indiana  amended  326  lAC 
13-3-1,  Control  of  gasoline  Reid  vapor 
pressure  applicability,  to  delete  the 
reference  to  Clark  and  Floyd  Counties 
being  in  an  ozone  nonattainment  area. 
The  rest  of  the  changes  to  the  rule  are 
administrative  in  nature  and  are 
intended  to  enhance  the  clarity  of  the 
rule. 

B.  Is  This  Rule  Approvable? 

Our  review  of  the  material  submitted 
indicates  that  the  changes  made  to 
Indiana's  Miscellaneous  metal  coatings 
operations  (326  lAC  8-2-9)  and  Control 
of  gasoline  Reid  vapor  pressure  (326 
lAC  13-3-1)  should  assure  that  certain 
existing  VOC  requirements  remain  in 
effect.  These  rule  revisions  are, 
therefore,  approvable. 

in.  EPA  Rulemaking  Action 

We  are  approving,  through  direct  final 
rulemaking,  revisions  to  Indiana's 
Miscellaneous  metal  coatings  operations 
and  Control  of  gasoline  Reid  vapor 
pressure  requirements.  The  purpose  of 
this  action  is  to  approve  amendments  to 
these  Indiana  rules  which  assure 
controls  in  Clark  and  Floyd  Counties 
remain  in  effect,  even  after  the  counties' 
redesignation  to  attainment.  We  are 
publishing  this  action  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comments.  However,  in  a 
separate  document  in  this  Federal 
Register  publication,  we  are  proposing 
to  approve  the  SIP  revision  should 
adverse  writtenj»mments  be  filed.  This 
action  will  be  effective  without  further 
notice  unless  we  receive  relevant 
adverse  written  comment  by  August  20, 
2003.  Should  we  receive  such 
comments,  we  will  publish  a  final  rule 
informing  the  public  that  this  action 
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national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act. 

Executive  Order  13045:  Protection  of 
Children  From  Em/ironmental  Health 
and  Safety  Risks 

This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

National  Technology  Transfer 
Advancement  Act 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  addfed  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  19, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hazardous  air 
pollutants  Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  June  9,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

U  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-ef  seq. 

Subpart  P — Indiana 

■  2.  Section  52.770,  is  amended  by 
adding  paragraph  (c)(162)  to  read  as 
follows: 

§  52.770    Identification  of  plan. 

***** 

(c)  *   *   * 

(162)  On  January  7,  2003  the  Indiana 
Department  of  Environmental 
Management  submitted  a  State 
Implementation  Plan  (SIP)  revision 
amending  certain  provisions  of 
Indiana's  326  lAC  8-2-9  (Miscellaneous 
metal  coating  operations)  and  326  LAG 
13-3-1  (Applicability,  Control  of 
gasoline  Reid  vapor  pressure). 

(i)  Incorporation  by  reference. 

(A)  326  Indiana  Administrative  Code 
8-2-9;  and  13-3-1  adopted  August  7, 
2002,  effective  December  15,  2002. 

(ii)  Additional  materials. 

(A)  January  7,  2003  letter  and 
enclosiu-es  from  the  Indiana  Department 
of  Environmental  Management  (IDEM) 
Commissioner  to  the  Regional 
Administrator  of  the  United  States 
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Environmental  Protection  Agency  (EPA) 
submitting  Indiana's  revisions  to  the 
ozone  SIP. 

(FR  Doc.  03-18298  Filed  7-18-03:  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NY60-257a,  FRL- 
7519-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  York 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  announcing 
approval  of  a  revision  to  the  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  by  the  State  of  New  York. 
This  revision  consists  of  a  source- 
specific  reasonably  available  control 
technology  (RACT)  determination  for 
controlling  oxides  of  nitrogen  (NOx) 
from  eighteen  units  at  three  facilities 
owned  by  Tenneco  Gas  Corporation  in 
New  York.  This  direct  final  rule 
approves  the  source-specific  RACT 
determination  that  was  made  by  New 
York  in  accordance  with  provisions  of 
its  regulation.  The  intended  effect  of 
this  rulemaking  is  to  approve  source- 
specific  emission  limitations  required 
by  the  Clean  Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  September  1S>.2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  August  20,  2003.  If  an 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner, 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  II  Office,  290  Broadway,  New 
York,  New  York  10007-1866.  Electronic 
comments  could  be  sent  either  to 
Werner.Raymond@epa.gov  or  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://ii'ww.regulations.gov,  then 
select  "Environmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the 


on-line  instructions  for  submitting 
comments.  Copies  of  the  State 
submittals  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours:  Environmental 
Protection  Agency,  Region  II  Office,  Air 
Programs  Branch,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866.  New  York  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  625  Broadway,  2nd 
Floor,  Albany,  New  York  12233. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102T),  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  (Ted)  Gardella 
{Gardella.Anthony@epa.gov)  or  Richard 
Ruvo  (Ruvo.Richard@epa.gov),  Air 
Programs  Branch,  Environmental 
Protection  Agency,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866,(212)637-4249. 
SUPPLEMENTARY  INFORMATION:  The 
following  table  of  contents  describes  the 
format  for  the  Supplementary 
Information  section: 

I.  What  Action  Is  EPA  Taking  Today? 

II.  What  Is  EPA's  Finding  on  the  State 

Submittal? 

III.  What  Are  the  Clean  Air  Act  Requirements 

for  NOx  RACT? 

IV.  What  Are  New  York's  Regulatory 

Requirements  for  NOx  RACT? 

A.  EPA  Approval  of  New  York's  NOx 
RACT  Regulation 

B.  Case-by-Case  NOx  RACT  Determinations" 

V.  What  Is  EPA's  Analysis  of  the  State 

Submittal? 
VI..  What  is  EPA's  Conclusion? 
VII.  Statutory  and  Executive  Order  Reviews 

L  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  a  revision  to  New 
York's  ozone  SIP  submitted  on 
November  20,  1996  as  supplemented  on 
February  24,  1997.  The  SIP  revision 
addresses  specific  sources  that  were 
submitted  by  New  York  in  response  to 
the  Clean  Air  Act  (CAA)  requirement 
that  states  require  Reasonably  Available 
Control  Technology  (RACT)  at  all  major 
stationary  sources  of  NOx.  The  SIP 
revision  consists  of  a  source-specific 
NOx  RACT  determination  for 
controlling  oxides  of  nitrogen  (NOx) 
from  eighteen  gas-fired  reciprocating 
engines,  located  at  three  compressor 
stations  in  New  York  State,  that  are 
owned/operated  by  Tenneco  Gas 
Corporation  (also  known  as  Tenneco 
Gas  Pipeline  Company  and  Tennessee 
Gas  Pipeline  Company). 

n.  What  Are  EPA's  Findings  of  Each 
State  Submittal? 

The  following  is  a  summary  of  EPA's 
finding  for  a  source-specific  SIP  revision 


for  the  Tenneco  Gas  Corporation's 
eighteen  stationary  internal  combustion 
engines  at  three  facilities.  Tenneco  Gas 
sought  approval  of,  and  New  York 
agreed  to,  NOx  RACT  emission  limits 
higher  than  that  which  are  established 
in  Subpart  227-2.  It  should  be  noted 
that  EPA  is  only  acting  on  the  permitted 
emission  rates  and  conditions  of 
approval  related  to  emissions  of  NOx; 
action  is  not  being  taken  on  any  other 
pollutants  which  may  be  permitted  by 
New  York  with  regard  to  these  sources. 

Tenneco  Gas  Corporation  (Tenneco  Gas 
Pipeline  Company  or  Tennessee  Gas 
Pipeline  Company) 

Tenneco  Gas  operates  six  1400- 
horsepower  reciprocating  engines  pt  the 
Hamburg  (Eden)  Compressor  Station  in 
Erie  County,  six  1400-horsepower 
engines  at  the  Nassau  (Chatham)     \ 
Compressor  Station  in  Columbia      \ 
County,  and  five  1400-horsepower  and 
one  3500-horsepower  engine 
(Worthington  model  ML-12)  at  the  West 
Winfield  Station  in  Herkimer  County. 
All  18  units  are  gas-fired  reciprocating 
lean-bum  internal  combustion  engines. 
The  facility's  RACT  analysis  concluded, 
and  New  York  agreed,  that  RACT  for  the 
seventeen  1400-horsepower  engines 
(Worthington  model  UTC-165)  is  low 
emission  combustion,  consisting  of  a 
pre-combustion  chamber  with  modified 
turbochargers,  whereas  RACT  for  the 
one  3500-horsepower  engine 
(Worthington  ML-12)  is  timing  controls, 
new  air-to-fuel  ratio  controls  and 
modifications  of  the  turbochargers.  The 
alternative  NOx  emission  limit  for  each 
of  the  seventeen  1400-horsepower 
engines  is  7.0  grams  per  horsepower- 
hour  and  for  the  one  3500-horsepower 
engine  is  13.3  grams  per  horsepower- 
hour. 

m.  What  Are  the  Clean  Air  Act 
Requirements  for  NOx  RACT? 

The  CAA  required  certain  states  to 
develop  RACT  regulations  for  major 
stationary  sources  of  NOx  and  to 
provide  for  the  implementation  of  the 
required  measures  as  soon  as  practicable 
but  no  later  than  May  31,  1995.  Under 
the  CAA,  the  definition  of  major 
stationary  source  is  based  on  the  tons 
per  year  (tpy)  air  pollution  a  source 
emits  and  the  quality  of  the  air  in  the 
area  of  the  source.  In  ozone  transport 
regions,  attainment/unclassified  areas  as 
well  as  marginal  and  moderate  ozone 
nonattainment  areas,  a  major  stationary 
source  for  NO\  is  considered  to  be  one 
which  emits  or  has  the  potential  to  emit 
100  tpy  or  more  of  NOx  and  is  subject 
to  the  requirements  of  a  moderate 
nonattainment  area.  New  York  is  within 
the  Northeast  ozone  transport  region 
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are  not  covered  by  specific  emission 
limitations  or  a  request  for  an 
alternative  maximum  allowable 
emission  limit  if  they  are  covered  by 
specific  emission  limitations.  For  each 
situation,  the  owners/operators  must 
include  a  technical  and  economic 
feasibility  analysis  of  the  possible 
alternative  control  measures.  RACT 
determinations  for  an  alternative 
maximum  allowable  emission  limit 
must  consider  alternative  control 
strategies  (i.e.,  system  wide  averaging 
and  fuel  switching)  in  addition  to 
considering  control  technologies  [e.g., 
low  NOx  burners).  In  either  case. 
Subpart  227-2  provides  for  New  York  to 
establish  emission  limits  based  upon  a 
RACT  determination  specific  to  the 
facility.  The  resulting  alternative 
maximum  allowable  emission  limit 
must  be  submitted  to  EPA  for  approval 
as  a  SIP  revision. 

V.  What  Is  EPA's  Analysis  of  the  State 
Submittal? 

The  source  specific  SIP  revision  that 
is  the  subject  of  this  action  was  adopted 
by  New  York  in  August  1995  and 
February  1997,  and  found  by  EPA  to  be 
administratively  and  technically 
complete.  The  SIP  revision  was  a 
request  by  New  York  for  EPA  approval 
of  alternative  emission  limits  in 
accordance  with  provisions  of  Subpcirt 
227-2  for  stationary  combustion 
sources.  Prior  to  adoption,  New  York 
published  its  proposed  RACT 
determinations  in  the  State's 
"Environmental  Notice  Bulletin"  and 
provided  30  days  for  public  comment 
and  an  opportunity  to  request  a  public 
hearing.  There  were  no  requests  for 
public  hearing.-i  and  New  York  reviewed 
and  responded  to  all  comments  made. 
New  York  determined  that  the 
alternative  maximum  allowable 
emission  limits  proposed  by  the  owner 
conform  with  the  applicable  provisions 
of  Subpart  227-2.  New  York  has  issued 
to  the  owner  a  revised  permit  to 
construct/certificate  to  operate  and/or 
special  permit  conditions  incorporating 
approved  permit  conditions  which  are 
fully  enforceable  by  the  State  and  which 
contain  conditions  consistent  with 
Subpart  227-2.  These  permitted 
documents  are  identified  in  the 
"Incorporation  by  reference"  section  at 
the  end  of  this  rulemaking. 

EPA  has  determined  that  the  NOx 
emission  limits  identified  in  New  York's 
approved  permits  to  construct/ 
certificates  to  operate  and/or  special 
permit  conditions  represent  RACT  for 
each  source  identified  in  this  action. 
The  permit  conditions  include  emission 
limits,  work  practice  standards,  testing, 
monitoring,  and  record  keeping/ 


reporting  requirements.  These  permit 
conditions  are  consistent  with  the  NOx 
RACT  requirements  specified  in  Subpart 
227-2  and  conform  to  EPA's  NOx  RACT 
guidance.  Therefore,  EPA  is  approving 
the  source-specific  SIP  revision 
submitted  by  New  York  dated 
November  20,  1996,  as  supplemented  on 
February  24,  1997. 

EPA's  evaluation  of  the  RACT 
submittal  is  detailed  in  a  document 
entitled  "Technical  Support  Document- 
NOx  RACT  Source  Specific  SIP 
Revisions-State  of  New  York."  A  copy  of 
that  document  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document. 

VI.  What  Is  EPA's  Conclusion? 

The  EPA  is  approving  the  source- 
specific  compliance  plans  described 
above  as  RACT  for  the  control  of  NOx 
emissions  from  the  eighteen  sources 
located  at  three  facilities  identified  in 
the  this  source-specific  SIP  revision. 
Please  note  that  if  EPA  receives  an 
adverse  comment  on  an  amendment, 
paragraph,  or  specific  source  addressed 
in  this  direct  final  rule  and  if  the 
provision  that  relates  to  the  adverse 
comment  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  sever 
the  provision  and  adopt  as  final  those 
provisions  of  the  rule  that  are  not  the 
subject  of  the  adverse  comment. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  same  source- 
specific  SIP  revision  should  adverse 
comments  be  filed.  This  final  rule  will 
be  effective  September  19,  2003  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  comments  by 
August  20,  2003. 

if  the  EPA  receives  adverse 
comments,  then  EPA  will  publish  a 
notice  withdrawing  the  final  rule  or  the 
portion  to  be  severed  from  the  final  rule 
and  informing  the  public  that  the  rule 
did  not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Parties  interested  in 
commenting  on  the  proposed  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  September  19,  2003  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 
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VH.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this " 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
goverrmients,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
.  government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 


standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (lO  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization-,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  19, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Envirormiental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Dated:  June  17.  2003. 
Jane  M .  Kenny, 

Regional  Administrator,  Region  2. 

m  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  HH— New  York 

■  2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(102)  to  read  as 
follows: 

§  52. 1 670    Identification  of  plan. 

***** 

(c)*  -^   * 

***** 

(102)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  York  State  Department  of 
Environmental  Conservation  on 
November  20,  1996  as  supplemented  on 
February  24,  1997. 
(i)  Incorporation  by  reference: 
(A)  Permits  to  Construct/Certificates 
to  Operate:  The  following  facilities  have 
been  issued  permits  to  construct/ 
certificates  to  operate  and/or  special 
permit  conditions  by  New  York  State 
and  such  permits  and/or  certificates  are 
incorporated  for  the  purpose  of 
establishing  NOx  emission  limits 
consistent  with  Subpart  227-2: 

(1)  Tenneco  Gas  Corporation's  (also 
known  as  Tenneco  Gas  Pipeline 
Company  and  Tennessee  Gas  Pipeline 
Company)  eighteen  gas-fired 
reciprocating  internal  combustion 
engines,  Erie,  Columbia,  and  Herkimer 
Counties;  Compressor  Station  #229  at 
Eden,  NY:  permits  to  construct  and 
certificates  to  operate  dated  August  22, 
1995  for  emission  points  OOOIA  through 
0006A;  Compressor  Station  #254  at 
Chatham,  NY:  permits  to  construct  and 
certificates  to  operate  dated  October  4, 
1995  with  attached  Special  Conditions 
dated  September  15,  1995  for  emission 
points  00001  through  00006; 
Compressor  Station  #245  at  West 
Winfield,  NY:  Special  (Permit) 
Conditions  attached  to  New  York  State's 
letter  dated  February  24,  1997  for 
emission  points  00001  through  00006.  • 

(2)  [Reserved] 

(ii)  Additional  information — 
Documentation  and  information  to 
support  NOx  RACT  alternative  emission 
limits  in  two  letters  addressed  to  EPA 
from  New  York  State  Department  of 
Environmental  Conservation  and  dated 
as  follows: 
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( 1 )  Novembe  r 
Kathleen  C. 
Division  of 
Protection  fror  i 
David  Sterman 
for  Tenneco 

(2)  February 
Borsellino,  Ch 
Branch  from 
providing  su 
Tenneco  Gas 
Compressor 


20,  1996  letter  to  Ms. 
Callahan,  Director  of  the 
Enlironmental  Plaiming  and 
Deputy  Commissioner 
providing  a  SIP  revision 

Pipeline  Company. 
24,  1997  letter  to  Ronald 
f  of  the  Air  Programs 
Dbnald  H.  Spencer,  P.E., 
PI  lemental  information  for 
P  peline  Company's 
Sti  ition  #245. 


fFR  Doc.  03-183  )1  Filed  7-18-03;  8:45  am) 
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I.  Overview 

1.  In  the  Second  Order  on 
Reconsideration  of  the  Third  Report  and 
Order,  and  Order  on  Reconsideration  of 
the  Fifth  Report  and  Order,  the 
Commission  addresses  five  petitions  for 
reconsideration  filed  in  response  to  the 
Commission's  Order  on  Reconsideration 
of  the  Part  1  Third  Report  vnd  Order,  65 
FR  52401  (August  29,  2000),  and  Fifth 
Report  and  Order,  65  FR  52323  (August 
29,  2000),  which  clarified  and  amended 
the  general  competitive  bidding  rules 
for  all  auctionable  services. 

2.  Specifically,  in  the  Order  on 
Reconsideration  of  the  Part  1  Fifth 
Report  and  Order,  the  Conunission: 

•  Clarifies  that  in  calculating  an 
applicant's  gross  revenues  under  the 
controlling  interest  standard,  the 
personal  net  worth,  including  personal 
income,  of  its  officers  euid  directors  will 
not  be  attributed  to  the  applicant.  To  the 
extent  that  the  officers  and  directors  of 
the  applicant  are  controlling  interest 
holders  of  other  entities,  the 
Conunission  will  attribute  the  gross 
revenues  of  those  entities  to  the 
applicant. 

•  Establishes  a  narrow  exemption  for 
the  officers  and  directors  of  a  rural 
telephone  cooperative  so  that  the  gross 
revenues  of  the  affiliates  of  a  nual 
telephone  cooperative's  officers  and 
directors  need  not  be  attributed  to  the 
applicant.  Specifically,  the  gross 
revenues  of  the  affiliates  of  an 
applicant's  officers  and  directors  will 
not  be  attributed  if  either  the  applicant 
or  a  controlling  interest,  as  the  case  may 
be,  meets  all  of  the  following 
conditions:  (i)  The  applicant  (or  the 
controlling  interest)  is  validly  organized 
as  a  cooperative  pursuant  to  state  law; 
(ii)  the  applicant  (or  the  controlling 
interest)  is  a  "rural  telephone  company" 
as  defined  by  the  Communications  Act; 
and  (iii)  the  applicant  (orthe  controlling 
interest)  is  eligible  for  tax-exempt  status 
under  the  Internal  Revenue  Code. 
However,  the  exemption  will  not  apply 
if  the  gross  revenues  or  other  financial 
and  management  resources  of  the 
affiliates  of  the  applicant's  officers  and 
directors  (or  the  controlling  interest's 
officers  and  directors)  are  available  to 
the  applicant. 

•  Declines  to  revise  the  controlling 
interest  standard  to  exclude  entities 
operating  under  control  group 
structures. 

•  Modifies  the  Commission's  part  1 
default  payment  rule,  §  1.2104(g)(2),  to 
incorporate  the  combinatorial  bidding 
default  rule  adopted  in  the  700  MHz 
Second  Memorandum  Opinion  and 
Order. 


•  Revises  the  part  1  rules  to  make 
certain  conforming  edits  in  the 
following  areas:  (i)  License  default;  (ii) 
definition  of  consortium;  (iii)  women- 
and  minority-owned  businesses;  (iv) 
clarification  of  the  attribution  rule;  (v) 
ownership  disclosure  requirements;  and 
(vi)  short-form  disclosiue  requirements 
for  small  or  very  small  business 
consortiums.  Additionally,  technical 
edits  are  made  to  Conunission  rules  that 
refer  to  service-specific  competitive 
bidding  rules  that  have  been  removed, 
revised,  or  modified. 

3.  In  the  Second  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order,  the  Commission: 

•  Dismisses  a  repetitive  challenge  to 
modifications  to  the  installment 
payment  rules  adopted  in  the  Part  1 
Third  Report  and  Order,  63  FR  770 
(January  7,  1998)  and  the  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order. 

•  Reorganizes  §1.21 12(a)  to  move  the 
requirement  that  each  application  fully 
disclose  all  "real  party  or  parties  in 
interest"  into  §  1.2112(a)(1).  The 
Commission  also  conforms 

§  1.2112(a)(1)  to  the  disclosure 
requirements  as  set  forth  in  §  1.919(e)  to 
ensure  a  complete  disclosure  of  the 
identity  and  relationship  of  those 
persons  or  entities  directly  or  indirectly 
owning  or  controlling  (or  both)  the 
applicant. 

n.  Order  on  Reconsideration  of  the  Part 
1  Fifth  Report  and  Order 

A.  Controlling  Interest  Standard 

4.  In  the  Part  1  Fifth  Report  and 
Order,  65  FR  52323  (August  29,  2000), 
the  Conunission  adopted  as  its  general 
attribution  rule  a  controlling  interest 
standard,  §  1.2110(c)(2),  to  be  used  for 
determining  which  applicants  are 
eligible  for  small  business  status.  The 
attribution  rule  is  significant  because, 
among  other  things,  it  is  used  to 
determine  which  applicants  qualify  as 
small  businesses  and  therefore,  may 
apply  for  bidding  credits  if  they  are 
available  in  a  particular  service. 

5.  Under  the  controlling  interest 
standard,  the  Commission  attributes  to 
the  applicant  the  gross  revenues  of  the 
applicant,  its  controlling  interests,  the 
applicant's  affiliates,  and  the  affiliates  of 
the  applicant's  controlling  interests,  in 
assessing  whether  the  applicant  is 
eligible  for  the  Commission's  small 
business  provisions.  Section 
1.2110(c)(2)(i)  defines  a  controlling 
interest  as  including  "individuals  or 
entities  with  either  de  jure  or  de  facto 
control."  Thus,  there  may  be  more  than 
one  "controlling  interest"  whose  gross 
revenues  must  be  counted.  The  premise 
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of  this  rule  is  that  all  parties  that  control 
an  applicant  or  have  Uie  power  to 
control  an  applicant,  and  such  parties' 
affiliates,  will  have  their  gross  revenues 
counted  and  attributed  to  the  applicant 
in  determining  the  applicant's  eligibility 
for  small  business  status  or  for  any  other 
size-based  status  using  a  gross  revenue 
threshold. 

Attribution  of  Officers  and  Directors 

Personal  Net  Worth  of  Officers  and 
Directors. 

6.  Generally,  the  Commission  has 
excluded  personal  net  worth,  including 
personal  income  and  assets,  from 
attribution  for  purposes  of  eligibility  for 
small  business  provisions.  In  making 
this  determination,  the  Commission  has 
stated  that  attribution  of  personal  net 
worth  was  not  necessary  because  most 
wealthy  individuals  are  likely  to  have 
their  wealth  tied  to  the  ownership  of 
other  businesses.  The  Commission  finds 
this  rationale  equally  applicable  here. 
Accordingly,  for  purposes  of  the 
controlling  interest  standard,  the 
Commission  clarifies  that  in  calculating 
an  applicant's  gross  revenues  under 
§  1.2110,  the  personal  net  worth, 
including  personal  income  and  assets, 
of  its  officers  and  directors  will  not  be 
attributed  to  the  applicant.  This 
clarification  is  consistent  with  the 
Commission's  decisions  in  several 
service-specific  rulemakings.  For 
inst^ce,  in  using  the  controlling 
interest  standard  to  determine  the 
eligibility  of  applicants  in  the  929-931 
MHz  Paging  Service  ("Auction  No.  26") 
for  smcdl  business  bidding  credits,  the 
Commission  made  clear  that  the 
personal  net  worth,  including  personal 
income,  of  controlling  interests  was  not 
attributable  to  the  applicant. 

7.  Personal  income  of  officers  and 
directors,  however,  is  distinguishable 
fi'om  the  gross  revenues  received  by  any 
business  entities  such  individuals  may 
control.  For  example,  if  an  officer  or 
director  were  to  operate  a  separate 
business,  the  gross  revenues  derived 
from  that  separate  business  would  be 
attributed  to  the  applicant,  although  any 
personal  income  from  such  separate 
business  would  not  be  attributed. 
Fiuther,  if  an  officer  or  director  of  an 
applicant  were  an  affiliate  of  another 
entity  through  any  ownership  interest  or 
other  means  of  affiliation,  the  gross 
revenues  of  such  entity  would  be 
attributed  to  the  applicant,  whereas  any 
income  derived  directly  by  an  officer  or 
director  from  that  entity  would  be 
considered  personal  income  and  not 
attributed  to  the  applicant.  Finally, 
applicants  are  reminded  that  by 
operation  oi  the  Commission's  rules  ^1 
affiliates  of  controlling  interests  are 


attributable  to  the  applicant.  Thus, 
although  the  Conunission  does  not 
attribute  to  the  applicant  the  personal 
income  of  its  officers  and  directors,  to 
the  extent  that  the  officers  and  directors 
are  controlling  interest  holders  of  other 
entities,  the  Commission  attributes  the 
gross  revenues  of  those  entities  to  the 
applicant. 

Application  of  Attribution  Rule  to  the 
Officers  and  Directors  of  a  Rural 
Telephone  Cooperative. 

8.  The  Commission  grants  Riual 
Telecommunications  Group's  ("RTG") 
request  to  exclude  from  attribution  the 
gross  revenues  of  entities  controlled  by 
a  rural  telephone  cooperative's  officers 
and  directors,  by  providing  a  narrow 
exemption  only  available  where  the 
gross  revenues  of  the  affiliates  of  a  rural 
telephone  cooperative's  officers  and 
directors  would  otherwise  be 
attributable  based  solely  on  their  status 
as  officers  and  directors  of  the  rural 
telephone  cooperative  applicant  or  as 
officers  and  directors  of  a  rural 
telephone  cooperative  that  controls  the 
applicant.  However,  if  an  officer  or 
director  of  a  rural  telephone  cooperative 
is  considered  a  controlling  interest  of 
the  applicant  under  another  section  of 
the  controlling  interest  attribution  rule, 
this  exemption  does  not  apply.  For 
example,  if  an  officer  or  director  of  the 
rural  telephone  cooperative  manages  its 
operations  pursuant  to  a  management 
agreement  and  either  has  authority  to 
make  certain  decisions  regarding  the 
services  offered  by  the  applicant,  or 
significantly  influences  such  decisions, 
the  gross  revenues  of  other  entities 
controlled  by  the  officer  or  director 
would  be  attributed  to  the  rural 
telephone  cooperative.  The  Commission 
denies  Neoworld's  suggestion  to  broadly 
exempt  officers  and  directors  from  the 
controlling  interest  standard  where  an 
applicant  institutes  a  contractual 
mechanism  in  an  effort  to  insulate 
officers  Mid  directors  from  involvement 
in  an  applicant's  telecommunications 
activities. 

Limited  Exemption  for  Rural 
Telephone  Cooperatives. 

9.  In  light  of  the  unique  nature  of 
rural  telephone  cooperatives,  an 
exemption  from  the  requirement  that 
the  gross  revenues  of  entities  controlled 
by  a  rural  telephone  cooperative's 
officers  and  directors  are  attributed  to 
the  applicant  would  not  undermine  the 
purpose  of  the  controlling  interest 
attribution  rule.  The  attribution  rules 
are  intended  to  eliminate  incentives  for 
entities  to  create  small  business  "fronts" 
that  would  enable  large  firms  to  secure 
a  benefit  to  which  they  are  not  entitled, 
i.e.,  small  business  bidding  credits.  The 
Commission  agrees  with  the 


commenters'  explanation  that  the  key 
differences  between  rural  cooperatives 
and  other  structures  make  it  highly 
unlikely  that  rural  telephone 
cooperatives  would  be  able  to 
participate  in  the  types  of  sham 
transactions  the  rule  is  designed  to 
protect  against.  For  example,  ownership 
and  control  of  the  cooperative  remain  in 
the  hands  of  patrons  of  the  cooperative 
(i.e.,  telephone  subscribers),  rather  than 
in  non-patron  equity  investors  as  is 
often  the  case  with  traditional 
corporations  or  other  business  forms. 
Additionally,  unlike  traditional 
corporations  or  other  business  forms, 
the  outside  business  interests  of 
individual  officers  and  directors  of  rural 
telephone  cooperatives  are  not  financial 
and  management  resources  available  to 
the  cooperative.  Further,  because  of  the 
democratic  structure  of  cooperatives, 
the  patrons  of  each  cooperative  control 
the  cooperative.  Finally,  members 
contribute  equity  to,  and  control,  the 
capital  of  the  cooperative,  as  opposed  to 
outside  investors.  In  light  of  these 
factors,  grant  of  RTCs  petition  does  not 
undermine  the  purpose  of  the 
controlling  interest  attribution  rule. 
10.  Accordingly,  based  upon  the- 
comments  received,  the  Commission 
adopts  a  narrow  exemption  for  the 
officers  and  directors  of  a  rural 
telephone  cooperative  so  that  the  gross 
revenues  of  the  affiliates  of  a  rural 
telephone  cooperative's  officers  and 
directors  need  not  be  attributed  to  the 
applicant.  In  the  Commission's 
experience,  rural  telephone  cooperatives 
frequently  create  wholly  owned 
subsidiaries,  or  similar  entities,  to       V 
participate  in  Commission  auctions. 
Accordingly,  this  exemption  for  the 
applicant's  officers  and  directors  would 
also  extend  to  situations  where  the 
applicant  is  not  a  rural  telephone 
cooperative  but  is  controlled  by  an 
eligible  rural  telephone  cooperative.  For 
example,  X  is  a  rural  telephone 
cooperative  that  satisfies  all  the 
elements  of  the  exemption.  X  creates  a 
subsidiary  Y.  Y's  officers  and  directors 
are  controlling  interests  solely  based 
upon  their  status  as  officers  and 
directors — i.e.,  solely  pursuant  to 
§  1.2110(c)(2)(ii)(F).  Y  has  no  other 
controlling  interests.  Then,  for  purposes 
of  determining  eligibility  for  small 
business  provisions,  the  gross  revenues 
of  the  affiliates  of  X's  officers  and 
directors  and  affiliates  of  Y's  officers 
and  directors  are  not  attributed  to  Y.  If, 
however,  Y  has  another  controlling 
interest  (other  than  Y's  officers  and 
directors  and  X's  officers  and  directors) 
that  is  not  an  eligible  rural  telephone 
cooperative  or  controlled  by  an  eligible 
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rural  telephon  ;  cooperative,  then  the 
exemption  dot  s  not  apply  to  Y's  officers 
and  directors  c  r  such  controlling 
interest's  offic(  irs  or  directors.  However, 
the  gross  rever  ues  of  the  affiliates  of  X's 
officers  and  di  ectors  would  not  be 
attributed  to  Y  Specifically,  the  gross 
revenues  of  thi  i  affiliates  of  an 
applicant's  off  cers  and  directors  will 
not  be  attributi  id  if  either  the  applicant 
or  a  controljin  ;  interest,  as  the  case  may 
be.  meets  all  o  the  following 
conditions:  (i)  The  applicant  (or  the 
controlling  int  srest)  is  validly  organized 
as  a  cooperative  pursuant  to  state  law;' 
(ii)  the  applicant  (or  the  controlling 
interest)  is  a  'lural  telephone  company" 
as  defined  by  t  le  Communications  Act;- 
and  (iii)  the  ap  jlicant  (or  the  controlling 
interest)  is  elig  ble  for  tax-exempt  status 
under  the  Intei  nal  Revenue  Code.  26 
U.S.C.  1381(a)  2)(C);  26  U.S.C.A. 
501(c)(12).  Ho  vever,  the  exemption  will 
not  apply  if  th(  i  gross  revenues  or  other 
financial  and  r  lanagement  resources  of 
the  affiliates  olthe  applicant's  officers 
and  directors  ( )r  the  controlling 
interest's  offic(  rs  and  directors)  are 
available  to  th(  applicant.  Further,  the 
mere  presence  of  an  eligible  rural 
telephone  coo|  erative  as  a  controlling 
interest  will  nt  t  ensure  that  the 
exemption  is  v  holly  applicable  to  the 
applicant.  Thus,  where  an  applicant  is 
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not  an  eligible  rural  telephone 
cooperative,  if  the  applicant  has  a 
controlling  interest  (other  than  the 
applicant's  officers  and  directors  or  the 
eligible  rtiral  telephone  cooperative's 
officers  and  directors)  that  is  not  an 
eligible  rural  telephone  cooperative,  or 
controlled  by  an  eligible  rural  telephone 
cooperative,  the  exemption  will  not 
apply  to  the  applicant's  officers  and 
directors  or  such  controlling  interest's 
officers  and  directors.  However,  in  that 
situation,  the  gross  revenues  of  the 
affiliates  of  the  eligible  rural  telephone 
cooperative's  officers  and  directors 
would  not  be  attributed  to  the  applicant. 
The  exemption  the  Commission  creates 
is  appropriate  because  where  the 
eligible  rural  cooperative  ultimately 
controls  the  applicant,  the  gating 
criterion  of  the  cooperative  structure 
precludes  the  applicant  from  being  a 
sham  entity. 

1 1 .  The  exemption  the  Commission 
adopts  is  tailored  to  the  factual 
assertions  and  policy  arguments 
provided  by  commenters.  The  test  the 
Commission  adopts  will  ensiue  that  the 
Commission's  general  assumptions 
regarding  cooperatives  hold  true  with 
respect  to  each  applicant  seeking  to 
avail  itself  of  this  exemption.  Thus,  fw . 
example,  the  Commission  is  limiting 
this  exemption  only  to  those  rural 
telephone  cooperatives  that  are  eligible 
for  Federal  tax-exempt  status  {i.e.,  those 
that  derive  85%  or  more  of  their  income 
from  subscribers).  Adopting  such  an 
objective  factor,  as  well  as  the  other 
objective  factors,  will  ensure  that  such 
exemption  would  be  used  only  by  bona 
fide  community-based  cooperatives,  not 
sham  entities.  'The  Commission  believes 
that  this  action  will  increase  the  number 
of  rural  telephone  cooperatives  that  are 
eligible  for  small  business  status  (and 
the  corresponding  bidding  credits). 
Such  a  result  will  enhance  the  ability  of 
rural  telephone  cooperatives  to 
participate  in  spectrum  auctions.  This, 
in  turn,  will  promote  the  deployment  of 
advanced  telecommunications  services 
in  rural  areas  as  Congress  mandated  in 
section  309(j). 

12.  Accordingly,  the  Commission 
incorporates  this  exemption  into  the 
controlling  interest  standard  contained 
in  §  1.2110.  If  an  applicant  uses  this 
exemption,  its  certification  on  its  short- 
form  application  (FCC  Form  175)  that  it 
"is  qualified  as  a  designated  entity 
under  §  1.2110"  constitutes  a 
certification  that  it  is  eligible  for  this 
narrow  exemption.  Jn  addition,  in  the 
long- form  application  (FCC  Form  601) 
and  in  the  application  for  assignment  or 
transfer  of  control  (FCC  Form  603), 
applicants  seeking  to  use  this  exemption 
will  be  required  to  establish  eligibility 


for  this  exemption  based  on  the  factors 
listed. 

13.  Consistent  with  the  policy 
objectives  underlying  the  Commission's 
decision,  the  Commission  grants  three 
pending  waiver  requests  filed  by  rural 
telephone  cooperative  applicants  in 
Auction  No.  44.  Specifically,  three 
wirming  bidders  that  are  rural  telephone 
cooperatives  (or  wholly-owned  by  rural 
telephone  cooperatives)  filed 
substantively  identical  requests  for 
waiver  of  §  1.2110(c)(2)(ii)(F).  See 
Applications  to  Participate  in  an  FCC 
Auction  (FCC  175)  of  Cable  and 
Communications  Corporation,  Northeast 
Nebraska  Telephone  Company,  and 
Poka  Lambro  Telecommunications,  Ltd. 
(initially  filed  May  8,  2002) 
(respectively,  the  "C&C  Application, 
Northeast  Application,  and  Poka 
Lambro  Application").  Short  form 
applications  for  Auction  No.  44, 
including  the  instant  applications,  may 
be  viewed  on  the  Commission's 
auctions  Web  site.  See  https:// 

a  uctionfiling.fcc.gov/form  1 75/ 
index.htm.  In  connection  with  their 
demonstrations  of  eligibility  for 
designated  entity  bidding  credits,  these 
applicants  argued  that  the  gross 
revenues  of  the  affiliates  of  the 
cooperative's  officers  and  directors 
should  not  be  attributed  to  the 
cooperative.  They  note  that  the  outside 
business  interests  of  the  cooperative's 
officers  and  directors  "have  no  impact 
on  the  cooperative's  ability  to  raise 
capital  or  compete  for  FCC  licenses" 
due  to  the  cooperative  structure  under 
which  they  are  organized.  The 
Commission  believes  that  waiver  of  the 
requirement  that  the  gross  revenues  of 
entities  controlled  by  a  rural  telephone 
cooperative's  officers  and  directors  are 
to  be  attributed  to  the  applicant  would 
be  consistent  with  its  decision  to  adopt 
an  exemption  for  rural  telephone 
cooperatives  and  would  promote  the 
development  of  additional  wireless 
services  in  their  particular  rural 
communities.  Accordingly,  consistent 
with  the  Commission's  decision,  it 
grants  these  waivers  conditioned  upon 
the  submission  to  the  Commission  of 
information  demonstrating  the 
applicant's  compliance  with  the  factors 
adopted  herein. 

14.  The  Commission  denies 
Neoworld's  suggestion  to  broadly 
exempt  officers  and  directors  from  the 
controlling  interest  standard  where  an 
applicant  institutes  a  contractual 
mechanism  to  insulate  officers  and 
directors  from  involvement  in  an 
applicant's  telecommunications 
activities.  Generally,  §  1.2110(c)(2)(ii)(F) 
reflects  the  corporate  reality  that 
business  decisions  and  corporate  policy 
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are  established  by  a  corporation's  board 
■   of  directors  and  officers.  Providing  a 
broad  exemption  for  officers  and 
directors  of  an  applicant  would 
ultimately  underestimate  the  role  of 
officers  and  directors  in  an  oi^anization; 
thereby  potentially  providing  large 
businesses  with  a  significant  monetary 
benefit  reserved  only  for  eligible  small 
businesses.  Such  a  result  is  contrary  to 
the  Conunission's  intent  when  adopting 
the  controlling  interest  rule.  As  the 
Commission  noted  in  the  Part  1  Fifth 
Report  and  Order,  the  Commission 
adopted  the  attribution  rules  to  ensure 
that  small  business  bidding  credits  are 
extended  only  to  bona  fide  small 
businesses.  Further,  adoption  of 
Neoworld's  drastic  revision  to  the 
Commission's  rules  would  essentially 
require  the  Commission  to  conduct  a 
case-by-case  review  of  the  specific 
insulating  mechanism  employed  to 
ensure  that  the  arrangements  are 
legitimate  and  are  not  sham 
transactions.  In  contrast,  the  exemption 
the  Commission  adopts  for  rural 
telephone  cooperatives  does  not  require 
such  a  case-by-case  analysis.  The 
cooperative's  structure  coupled  with  the 
factors  identified  serves  as  gating 
criteria  obviating  a  need  for  such  a  case- 
by-case  analysis. 

Application  of  Controlling  interest 
Standard  to  Control  Group  Structures. 

15.  TeleCorp.  Tritel,  Poplar,  and 
Summit  ("Petitioners")  request  that  the 
Commission  revise  the  controlling 
interest  standard  to  exclude  entities 
operating  under  the  Commission's 
previously  adopted  control  group 
structure.  Petitioners  state  that  they  are 
concerned  that  the  controlling  interest 
standard  could  be  interpreted  to.provide 
that  officers  and  directors  are  always 
considered  to  have  a  controlling  interest 
even  under  a  control  group  structure. 
Petitioners  eu-gue  that  a  literal  reading  of 
the  rule  could  be  used  to  expand  the 
definition  of  affiliates  so  that  greater 
gross  revenues  and  assets  would  be 
attributed  on  that  basis  alone. 
Specifically,  Petitioners  request  that 
newly  established  affiliates  of  existing 
restricted  C/F  block  licensees  that  were 
structured  so  as  to  establish  their 
eligibility  under  a  control  group 
attribution  rule  be  able  to  utilize  the 
same  structure  used  by  the  existing 
restricted  C/F  block  licensee  to  establish 
their  eligibility.  The  Petitioners  did  not 
indicate  the  context  of  their  request,  i.e., 
whether  they  sought  to  use  the  control 
group  attribution  rule  solely  to 
determine  eligibility  to  hold  a  restricted 
C/F  block  license,  or  also  to  determine 
if  an  unjust  enrichment  payment  would 
be  owed  upon  transfer  of  control  or 
assigmnent  of  such  a  license. 


16.  To  the  extent  Petitioners  are 
seeking  a  modification  to  the 
Conunission's  rule,  the  Commission 
denies  their  petitions  for 
reconsideration  and  affirms  the 
Commission's  decision  in  the  Part  1 
Fifth  Report  and  Order  to  consider 
officers  and  directors  as  controlling 
interests  in  a  licensee  or  applicant. 
However,  to  avoid  similar  questions  in 
the  futiue,  the  Commission  restates  the 
application  of  the  attribution  rules  with 
respect  to  eligibility  to  hold  restricted  C/ 
F  block  licenses.  Generally,  if  an 
applicant  does  not  hold  a  restricted  C/ 
F  block  license  under  the  former  control 
group  rules  it  must  use  the  controlling 
interest  attribution  rule  to  determine 
eligibility  to  hold  restricted  C/F  block 
licenses,  whether  through  auctions  or 
through  assigrunent  or  transfer  of 
control.  However,  with  respect  to  the 
acquisition  of  restricted  C/F  block 
licenses  through  assignment  or  transfer 
of  control,  wholly-owned  subsidiaries 
and  commonly  controlled  affiliates 
(whether  newly  formed  or  in  existence 
prior  to  the  adoption  of  the  controlling 
interest  attribution  rule)  that  establish 
their  eligibility  directly  through  an 
existing  restricted  C/F  block  licensee, 
will  be  eligible  to  hold  a  C/F  block 
restricted  license  to  the  same  extent  as 
the  existing  restricted  C/F  block 
licensees.  Thus,  in  the  context  of  an 
application  to  assign  or  transfer  a    , 
restricted  C/F  block  license,  the 
eligibility  of  an  existing  restricted  C/F 
block  licensee  (that  obtained  its  license 
under  the  former  control  group  rules) 
and  its  wholly  owned  subsidiaries  and 
commonly  controlled  affiliates  to  hold 
such  licenses  (as  opposed  to  eligibility 
for  small  business  provisions  such  as 
bidding  credits)  may  be  determined 
without  application  of  the  controlling 
interest  attribution  rule.  For  example,  X 
creates  a  wholly-owned  subsidiary  Y.  X 
also  has  a  commonly  controlled  affiliate 
Z.  X  obtained  its  restricted  C/F  block 
licenses  under  the  former  control  group 
rules.  W,  an  unrelated  party,  also 
obtained  its  restricted  C/F  block  licenses 
luider  the  former  control  group  rules.  W 
seeks  to  assign  its  restricted  C/F  block 
licenses  to  Y  and  Z.  Because  X,  Y,  and 
Z  are  commonly  controlled,  Y  and  Z 
may  establish  their  eligibility  to  hold 
restricted  C/F  block  licenses  through  X 
without  application  of  the  controlling 
interest  attribution  standard.  Further,  X, 
Y,  and  Z  will  continue  to  be  eligible  to 
hold  restricted  C/F  block  licenses 
provided  they  comply  with  the 
requirements  of  §  24.709.  See  TeleCorp 
Order,  16  FCC  Red  at  3725-26.  n  23- 
41.  Significantly,  X,  Y,  and  Z  can  ordy 
exceed  the  total  assets  test  by 


permissible  growth  pursuant  to 
§  24.709(a)(2).  Id.  at  f  29.  This 
explanation  does  not  alter  the 
determination  that,  as  stated  in  the  Part 
1  Fifth  Report  and  Order,  for  all  future 
C/F  block  auctions,  all  applicants  will 
be  subject  to  the  attribution  rules  in 
effect  at  the  time  of  filing  their  short- 
form  applications. 

17.  For  purposes  of  determining  an 
assignee's  or  transferee's  eligibility  for 
benefits  offered  to  small  businesses, 
such  as  bidding  credits  and  installment 
financing,  and  the  application  of  the 
unjust  enrichment  provisions,  all 
applicants  will  be  subjept  to  the 
attribution  rules  in  effect  at  the  time  of 
filing  their  applications  for  assignment 
or  transfer  of  control.  The  Commission 
has  previously  determined  that  the  fact 
that  an  existing  restricted  C/F  block 
licensee  may  choose  to  retain  a  control 
group  structure  does  not  exempt  it  from 
attributing  the  gross  revenues  of  its 
affiliates,  including  the  gross  revenues 
of  other  entities  controlled  by  its  officers 
and  directors,  to  the  licensee  for 
purposes  of  determining  eligibility  for 
small  business  provisions,  such  as 
bidding  credits  and  installment 
financing. 

B.  Calculation  of  Default  Payments  in 
Combinatorial  Bidding 

18.  The  Commission  incorporates  into 
the  part  1  general  competitive  bidding 
rules  the  combinatorial  bidding  default 
rule  adopted  in  the  700  MHz  Second 
Memorandum  Opinion  and  Order,  66 
FR  10374  (February  15.  2001).  The 
Commission  adopts  this  provision 
because  the  effects  of  default  in  a 
combinatorial  bidding  auction  are  so 
detrimental  to  the  integrity  of  the 
auctions  system  that  they  require  a 
strong  deterrent  against  insincere 
bidding  and  strategic  default.  As  a 
commenter  noted,  in  response  to  the 
Auction  No.  31  Combinatorial  Bidding 
Comment  Public  Notice,  65  FR  35636 
(June  5,  2000),  "(djefault  in  a 
combinatorial  auction  has  more  far 
reaching  consequences  than  does 
default  in  an  auction  of  single  items.  In 
particular,  a  default  in  a  combinatorial 
auction  could  affect  the  award  of  many 
other  licenses  and  [could]  be  used 
strategically  to  do  so."  Comments  of 
Alekansdar  Pekec  and  Michael  H. 
Rothkopf,  "Making  the  FCC's  First 
Combinatorial  Auction  Work  Well" 
(filed  June  9,  2000)  at  section  6.  Thus, 
the  rule  as  adopted  in  the  700  MHz 
Second  Memorandum  Opinion  and 
Order  is  necessary  to  adequately 
discourage  defaults,  deter  frivolous  or 
insincere  bidding,  and  generally  protect 
the  integrity  of  the  auction  process.  The 
rule  will  be  used  to  calculate  default 
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payments  for  <  11  auctions  where  a 
combinatorial  bidding  design  is 
employed.  Alt  lough  the  Commission 
adopts  a  new  combinatorial  bidding 
default  rule,  U  le  competitive  bidding 
rules  are  othei  wise  applicable.  Thus,  for 
example,  the  \  inning  bid  for  a  package 
creates  the  san  ie  obligation  for  the 
whole  packag(  as  does  a  winning  bid  for 
a  single  licens  3  in  the  context  of 
simultaneous  mdtiple  round  auction 
without  comb:  natorial  bidding. 

19.  For  con\enience  sake,  the 
Commission  provides  the  following 
explanation  ol  the  application  of  the 
nde.  This  sub;  tantially  reiterates  the 
explanation  piovided  in  the  700  MHz 
Second  Memorandum  Opinion  and 
Order.  I 

(i)  Where  a  ( lefaulting  bidder  held 
winning  bids  ( in  individual  licenses 
{i.e.,  not  as  pai  t  of  a  package),  and  in  a 
subsequent  au:tion  the  licenses  are  also 
won  individut  lly,  the  deficiency 
portion  will  b(  i  calculated  by  subtracting 
the  subsequen :  winning  bid  from  the 
defaulted  bid.  47  CFR  1.2104(g)(3)(i)(a) 
as  adopted  heiein.  The  deficiency 
portion  for  su(  h  bids  will  be  calculated 
on  a  license-b;  -license  basis  (i.e.,  in  the 
event  of  defau  ts  on  multiple  bids,  the 
differences  bel  ween  the  amounts 
originally  bid  md  the  amounts 
subsequently  1  lid  will  not  be  aggregated 
to  determine  a  net  amount  owed).  Id. 
For  example,  if  a  bidder  defaults  on  two 
bids,  one  for  L  icense  A  for  $100  and  one 
for  License  B  I  or  $150,  and  in  a 
subsequent  au  :tion,  the  licenses  are 
won  as  Licens  ?  A  for  $150  and  License 
B  for  $120,  thf  default  payment  would 
be  calculated  i  eparately  for  License  A 
(by  comparing  the  original  bid  ($100)  to 
the  amounts  subsequently  bid  ($150), 
yielding  no  de  "iciency  but  an  additional 
25%  payment  )  and  License  B  (by 
comparing  the  origincd  bid  ($150)  to  the 
amount  subsei  uently  bid  for  License  B 
($120),  yieldirg  a  deficiency  of  $30, 
plus  an  additional  25%  payment)).  If  the 
subsequent  winning  bid{s)  exceed  the 
defaulted  bid{ ;),  no  deficiency  portion 
will  be  assess*  d.  Even  in  the  absence  of 
a  deficiency  p  jrtion,  however,  an 
additional  25%  payment  will  be  due.  Id. 

(ii)  Where  a  defaulting  bidder  won 
licenses  in  pa(:kage(s),  and  in  a 
subsequent  au  ction  the  licenses  are  won 
either  (a)  in  th  3  same  package(s),  or  (b) 
in  smaller  pac  tages  or  as  individual 
licenses  that  c  Drrelate  to  the  defaulted 
package(s).  th  i  deficiency  portion  will 
be  determiner  on  a  package-by-package 
basis.  47  CFR  1.2104(g)(3)(i)(b)  as 
adopted  herei  i.  In  the  event  a  defaulting 
bidder  default  s  on  more  than  one  such 
bid.  the  differ  inces  between  the  amount 
originally  bid  and  the  amounts(s) 
subsequently  )id  will  not  be  aggregated 


to  determine  a  net  amount  owed.  Id.  For 
example,  if  a  bidder  defaults  on  Package 
ABC  [i.e.,  a  package  consisting  of 
Licenses  A,  B  and  C)  with  a  bid  of  $900 
and  Package  DE  with  a  bid  of  $600,  and 
in  a  subsequent  auction,  the  licenses  are 
won  as  License  A  for  $200,  Package  BC 
for  $600,  and  Package  DE  for  $700,  the 
default  payment  would  be  calculated 
separately  for  Package  ABC  (by 
comparing  the  original  bid  ($900)  to  the 
amounts  subsequently  bid  for  License  A 
and  Package  BC  ($200  and  $600,  which 
equals  $800,  yielding  a  $100  deficiency 
plus  the  additional  payment))  and 
Package  DE  (by  comparing  the  original 
bid  ($600)  to  the  amount  subsequently 
bid  for  Package  DE  ($700,  yielding  no 
deficiency,  but  an  additional  25% 
payment)).  Thus,  in  this  situation,  the 
deficiency  portion  will  be  calculated  in 
a  manner  analogous  to  where  the 
licenses  are  sold  individually.  However, 
with  regard  to  each  individual  package, 
where  the  licenses  are  subsequently 
sold  individually  or  as  part  of  smaller 
packages,  the  amounts  received  in  the 
subsequent  auction  will  be  aggregated  in 
order  to  determine  any  deficiency. 

(iii)  Where  a  defaulting  bidder  or 
bidders  won  licenses  either  individually 
or  as  part  of  packages,  and  in  a 
subsequent  auction  the  licenses  are  won 
as  larger  packages  or  different  packages 
(not  including  the  situation  described  in 
preceding  paragraph),  the  deficiency 
portion  will  be  calculated  by  subtracting 
the  aggregate  amount  originally  bid  for 
the  licenses  fi-om  the  aggregate  amount 
bid  in  the  subsequent  auction  for  the 
licenses.  47  CFR  1.2ip4(g)(3){i)(c)  as 
adopted  herein.  For  example,  if  a  bidder 
defaults  on  Package  AB  with  a  bid  of 
$200  and  Package  CD  with  a  bid  of 
$300,  and  in  a  subsequent  auction  the 
licenses  are  sold  as  Package  AC  for  $250 
and  Package  BD  for  $250,  the  default 
payment  would  be  calculated  by 
aggregating  the  amounts  originally  bid 
($200  plus  $300  equals  $500)  to  the 
amounts  subsequently  bid  ($250  plus 
$250  equals  $500)  to  determine  the 
deficiency  amount  ($500  less  $500 
equals  $0);  the  additional  payment  . 
would  be  based  on  either  the  original 
aggregate  amount  or  the  subsequent 
aggregate  amount,  whichever  is  less  (in 
this  case,  they  are  the  same,  $500). 
Thus,  in  this  situation,  the  deficiency 
portion  will  not  be  calculated  on  a  bid- 
by-bid  basis. 

(iv)  If,  in  a  situation  requiring  that 
bids  be  aggregated  in  order  to  determine 
the  deficiency  portion  of  the  default 
payments  forbids,  there  are  multiple 
defaulting  bidders,  the  default  payment 
(both  the  deficiency  portion  and  the 
additional  25%  payment  portion)  will 
be  allocated  to  the  defaulting  bidders  in 


proportion  to  the  their  share  of  the 
aggregated  default  bids.  47  CFR 
1.2104(g)(3)(i)(d)  as  adopted  herein.  For 
example,  if  Bidder  1  defaults  on  Package 
ABC  for  $200,  and  Bidder  2  defaults  on 
Package  DE  for  $400,  and  in  a 
subsequent  auction  the  licenses  are  won 
in  Package  AB  for  $150  and  Package 
CDE  for  $350,  Bidder  1  would  be  liable 
for  1/3  of  the  default  payment  and 
Bidder  2  would  be  responsible  for  2/3. 
The  total  default  payment  would  be 
equal  to  the  difference  between  the  total 
of  the  original  bids  ($600)  and  the  total 
of  the  subsequent  amounts  bid  ($500) 
plus  an  additional  amount  of  25%  of  the 
total  of  the  subsequent  amounts  bid. 
The  total  default  payment  therefore 
would  equal  $100  ($600-$500)  plus  25 
percent  of  $500  ($125),  for  a  total 
default  payment  of  $225. 

(v)  In  the  event  that  a  bidding  credit 
applies  to  any  applicable  bids(sj,  the 
deficiency  portion  of  the  default 
pa5m[ient  will  be  assessed  using  the 
lesser  of  the  difference  between  gross 
bids  and  the  difference  between  net 
bids.  47  CFR  1.2104(g)(3)  as  adopted 
herein.  (In  the  event  that  a  bidder  does 
not  have  a  bidding  credit,  the  bidder's 
gross  bid  and  net  bid  are  the  same).  In 
other  words,  the  Commission  will 
compare  (i)  the  sum  of  the  gross 
defaulted  bid(s)  minus  the  gross 
subsequent  winning  bid(s)  and  (ii)  the 
sum  of  the  net  defaulted  bid(s)  minus 
the  net  subsequent  winning  bid(s).  The 
Commission  will  use  the  lesser  of  (i) 
and  (ii)  to  calculate  the  deficiency 
portion  of  the  default  payment. 

(vi)  The  default  payment  consists  of 
the  deficiency  portion  and  an  additional 
25%  payment.  Id.  The  additional 
payment  will  be  25%  of  the  lesser  of  the 
subsequent  winning  bids(s)  and  the 
defaulted  bid(s).  47  CFR  1.2104(g)(3)(ii) 
as  adopted  herein.  The  Commission  will 
use  the  same  gross  or  net  bid(s)  that 
were  used  to  calculate  the  deficiency 
portion  when  assessing  the  additional 
25%  payment.  Id.  That  is,  the 
Commission  will  compare  the  defaulted 
and  subsequent  bid(s)  according  to  the 
methods  described  for  calculation  of  the 
deficiency  portion  of  the  default 
payment  when  determining  whether  the 
defaulted  bid(s)  or  the  subsequent 
winning  bid(s)  is  the  lesser  amount.  Id. 
Should  there  be  no  difference  between 
the  gross  or  net  bid(s)  for  piu-poses  of 
assessing  the  deficiency  portion,  the 
Commission  will  assess  the  additional 
25%  payment  using  the  lesser  of  the 
gross  or  net  bid(s). 

20.  Finally,  the  Commission  will 
maintain  its  practice  of  assessing  an 
interim  default  payment  with  a  slight 
modification.  Specifically,  in  the  case  of 
combinatorial  bidding  defaults,  the 
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Commission  will  assess  a  25%  interim 
default  payment  pending  assessment  of 
the  final  defaidt  payment  after  a 
subsequent  auction.  This  procedure  is 
appropriate  because  even  under  the 
most  favorable  set  of  circumstances  for 
the  defaulting  bidder,  i.e.,  where  the  bid 
price  for  the  package  at  the  subsequent 
auction  exceeds  defaulted  bid,  the  final 
default  payment  would  be  25%  of  the 
defaulted  bid. 

C.  Licenses  Subject  to  Auction  After 
Default  in  Combinatorial  Bidding 
Auctions 

21.  When  the  Conmiission  adopted 
the  default  rules,  it  stated,  as  a  general 
rule,  that  in  the  event  of  default  by  a 
winning  bidder,  the  best  course  of 
action  would  be  to  offer  licenses  for  the 
spectrum  in  a  subsequent  auction. 
Currently,  under  the  Commission's  part 
1  auction  rules,  if  a  bidder  defaults  on 
a  bid  (or  bids),  the  Commission  may 
offer  the  license(s)  for  the  spectrum  in 
a  new  auction  or  it  may  also  offer  the 
license(s)  to  the  other  highest  bidders. 
In  the  700  MHz  Second  Memorandum 
Opinion  and  Order,  the  Commission 
determined  that  for  combinatorial 
bidding  in  the  Upper  700  MHz  band  if 
a  bidder  defaults  on  a  package  bid,  the 
Commission  would  auction  the  licenses 
making  up  the  package  on  which  the 
party  defaulted,  and  only  those  licenses. 
This  would  occur  even  if,  under  the 
combinatorial  bidding  procedures,  a 
different  set  of  packages  would  have 
won  had  the  defaulting  bidder  not  bid. 
As  the  Commission  explained  in  that 
700  MHz  Second  Memorandum  Opinion 
and  Order,  any  other  result  would  be 
extremely  problematic  in  the  context  of 
combinatorial  bidding.  The  Commission 
sees  no  reason  to  change  this  decision 
now.  Accordingly,  in  all  future 
combinatorial  bidding  auctions,  the 
Commission  will  not  offer  the  package 
or  licenses  to  the  next  highest  bidder 
and  will  instead  auction  the  license(s) 
for  the  spectrum  in  a  new  auction. 

D.  Conforming  Edits  to  Competitive 
Bidding  Rules 

22.  The  Commission  revises  or 
removes  service-specific  and/or  part  1 
competitive  bidding  rules  in  the 
following  areas:  (i)  License  default;  (ii) 
definition  of  consortium;  (iii)  women- 
and  minority-owned  businesses;  (iv) 
clarification  of  the  attribution  rule;  (v) 
ownership  disclosure  requirements;  and 
(vi)  short-form  disclosure  requirements 
for  small  or  very  small  business 
consortiums.  Also,  technical  edits  are 
made  to  Commission  rules  that  refer  to 
service-specific  competitive  bidding 
rules  that  have  been  removed,  revised, 
or  modified. 


23.  License  default.  Section  1.2109, 
among  other  things,  provides  the 
conditions  upon  which  a  winning 
bidder  will  be  deemed  to  have 
defaulted.  Specifically,  §  1.2109(b) 
states,  in  pertinent  part,  that  "(ijf  a 
winning  bidder  withdraws  its  bid  *   *   * 
the  bidder  will  be  deemed  to  have 
defaulted,  its  application  will  be 
dismissed,  and  it  will  be  liable  for  the 
default  payment  specified  in 

§  1.2104(g)(2)."  However,  §  1.2109(c) 
states,  in  pertinent  part,  that  "[a] 
winning  bidder  who  is  found 
unqualified  to  be  a  licensee  *   *   *  will 
be  deemed  to  have  defaulted  and  will  be 
liable  for  the  payment  set  forth  in 
§  1.2104(g)(2)."  The  language  regarding 
the  dismissal  of  an  application  was 
inadvertently  omitted  from  §  1.2109(c). 
Thus,  the  Commission  revises 
§  1.2109(c)  to  add  dismissal  language  to 
conform  to  §  1.2109(b). 

24.  Definition  of  consortium.  The 
Commission's  service-specific 
competitive  bidding  rules  for  several 
services  define  the  terms  "small 
business  consortium"  and  "very  small 
business  consortium."  However,  neither 
of  these  terms  are  defined  in  the 
Commission's  part  1  rules.  To 
streamline  the  Commission's  rules  and 
eliminate  redundancies,  the 
Commission  incorporates  a  definition  of 
the  term  "consortium"  into  the  part  1 
rules.  This  definition  is  taken  almost 
verbatim  from  the  service-specific 
definitions.  Accordingly,  the 
Conunission  deletes  the  definitions  of 
small  and  very  small  business 
consortium  in  the  service-specific 
competitive  bidding  rules. 

25.  Further,  the  Commission  has 
generally  defined  a  "small  or  very  small 
business  consortium"  as  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  of  a  small  or  very  small 
business  as  defined  on  a  service-specific 
basis.  In  the  Part  1  Third  Report  and 
Order,  the  Commission,  in  clarifying  the 
part  1  definition  of  affiliate,  determined 
that  a  "consortium"  for  purposes  of 
determining  status  as  a  designated 
entity  will  not  be  treated  as  a  "joint 
venture"  under  the  Commission's 
attribution  standards.  In  that  Order, 
however,  the  Commission  failed  to  also 
revise  the  part  1  definition  of  a  "small 
or  very  small  business  consortium." 
Thus,  the  Commission  revises  the  part 

1  rules  to  exclude  the  term  "joint 
venture"  from  the  definition  of 
"consortium." 

26.  Clarification  of  the  attribution 
rules:  In  the  Part  1  Fifth  Report  and 
Order,  the  Commission  established  a 


controlling  interest  standard  for 
attributing  to  an  applicant  the  gross 
revenues  of  the  applicant,  its  affiliates, 
its  controlling  interest,  and  the  affiliates 
of  the  applicant's  controlling  interests  in 
determining  which  applicants  qualify  as 
small  businesses.  In  doing  so  the 
Commission  amended  the  part  1 
competitive  bidding  rules  to  incorporate 
new  rules  adopting  the  controlling 
interest  standard.  Specifically, 
§  1.21 10(c)(2)(ii)(F)  provides,' in 
pertinent  part,  that  "[ojfficers  and 
directors  of  an  entity  shall  be 
considered  to  have  a  controlling  interest 
in  the  entity."  Under  the  controlling 
interest  standard,  however,  a  controlling 
interest  includes  individuals  or  entities, 
or  groups  of  individuals  or  entities,  that 
have  control  of  the  applicant  under  the 
principles  of  either  de  jure  or  de  facto 
control.  Therefore,  the  Commission 
revises  §  1.2110(c)(ii)(F)  to  read,  in 
pertinent  part,  that  "(olfficers  and 
directors  of  an  applicant  shall  be 
considered  to  have  a  controlling  interest 
in  the  applicant." 

27.  Additionally,  the  Commission 
makes  slight  modifications  to 

§  1.2110(b)(l)(i)  to  provide  further 
guidance  to  applicants.  Specifically,  the 
term  "their  affiliates"  in  §1.2110(b){l)(i) 
includes  both  affiliates  of  the  applicant 
and  affiliates  of  the  applicant's 
controlling  interests. 

28.  Disclosure  requirements  for  small 
businesses.  Section  1.2112(a)  of  the 
Commission's  rules  formerly  required 
all  applications  to  participate  in 
competitive  bidding  or  for  a  license, 
authorization,  assignment,  or  transfer  of 
control  to  disclose  certain  information 
pertaining  to  controlling  interests 
including  "a  list  of  names,  addresses, 
and  citizenship  of  all  controlling 
interests  of  the  applicants,  as  set  forth 
in  §  1.2110."  In  the  Part  1  Fifth  Report 
and  Order,  the  Commission  determined 
that  only  applicants  claiming  small 
business  status  would  be  required  to 
disclose  controlling  interest  information 
under  §  1.2112.  Accordingly,  the 
controlling  interest  disclosure 
requirements  from  §  1.2112(a)  were 
moved  to  §  1.2112(b)  which  applies  to 
entities  claiming  eligibility  for  small 
business  provisions.  At  the  same  time, 

§  1.2112(b)  was  divided  into  two  parts: 
Paragraph  (b)(1),  applying  to  short-form 
applications;  and  paragraph  (b)(2), 
applying  to  long-form  applications.  The 
controlling  interest  language  from 
§  1.2112(a),  however,  was  inadvertently 
only  carried  over  to  paragraph  (b)(1) 
instead  of  in  both  paragraphs  (b)(1)  and 
(b)(2).  In  addition,  in  dividing 
§  1.2112(b)  into  two  sections,  the 
Commission  failed  to  specifically 
mention  applications  for  an  assigimient 
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minority  and/ or  woman  investor.  In 
light  of  the  Commission's  ongoing 
efforts  to  ehminate  from  the  Code  of 
Federal  Regulations  service-specific 
competitive  bidding  rules  that  are  either 
repetitive  with  or  have  been  superseded 
by  the  part  1  general  competitive 
bidding  rules,  the  Commission  removes 
§  24.720  (c),  (d),  and  (i)(2).  The 
Commission's  action  is  technical  in 
natiire  and  does  not  substantively  affect 
the  status  of  women-  and  minority-owed 
businesses. 

III.  Second  Order  on  Reconsideration  of 
the  Third  Report  and  Order 

A.  Installment  Grace  Periods  and 
Imposition  of  Late  Payment  Fees 

32.  NextWave  urges  the  Commission 
to  restore  the  original  installment 
payment  rules  as  adopted  in  the 
Competitive  Bidding  Second  Report  and 
Order,  59  FR  22980  (May  4,  1994).  This 
Order  does  not  address  the  petitions  for 
reconsideration  challenging  the 
Commission's  statement  that 
§  1.2104(g)(2)  does  not  apply  to 
licensees  who  default  on  their 
installment  payments,  see  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order,  66  FR  51594  (October 
10,  2001).  The  Commission  received 
three  petitions  for  reconsideration  on 
this  point.  NextWave  Petition, 
TeleCorp/Tritel/Poplar/Summit 
Petition,  and  MetroPCS  Petition.  The 
Commission  will  address  this  point  in  a 
subsequent  order.  In  its  petition, 
NextWave  again  relies  upon  the 
arguments  that  the  modifications  to  the 
rules  constitute  impermissible 
retroactive  rulemaking,  that  the  changes 
were  unreasonable  and  not  consistent 
with  commercial  practices,  and  that 
contract-based  theories  precluded  the 
Commission  from  modifying  the 
installment  payment  rules.  These 
arguments  were  previously  the  subject 
of  reconsideration  aiid  fully  considered 
and  rejected  in  the  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order.  Part  1  Fifth  Report 
and  Order;  Compare  NextWave  Petition, 
filed  September  28,  2000,  in  response  to 
the  Order  on  Reconsideration  of  the  Part 
1  Third  Report  and  Order  with 
NextWave  Petition,  filed  February  17, 
1998,  in  response  to  the  Part  1  Third 
Report  and  Order.  Additionally,  as  also 
noted,  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has 
substantially  addressed  and  rejected 
these  arguments  in  the  context  of  a 
challenge  to  the  application  of  the 
revised  installment  payment  rules  to  the 
218-219  MHz  Service  licensees.  In  light 
of  these  circumstances,  the  Commission 
declines  to  grant  reconsideration. 


33.  The  Commission  does  not  grant 
reconsideration  for  the  purpose  of 
allowing  a  petitioner  to  reiterate 
arguments  already  presented.  This  is 
particularly  true  where  a  petitioner 
advances  arguments  that  the 
Oammission  previously  considered  and 
rejected  in  a  prior  order  on 
reconsideration.  If  this  were  not  the 
case,  the  Commission  would  be 
involved  in  a  never-ending  process  of 
review  that  would  frustrate  the 
Commission's  ability  to  conduct 
business  in  an  orderly  fashion. 
However,  the  Commission  will  entertain 
a  petition  for  reconsideration  if  it  is 
based  on  new  evidence  or  changed 
circumstances  or  if  the  reconsideration 
is  in  the  public  interest.  In  this  instance, 
NextWave's  arguments  were  previously 
raised  and  fully  addressed  in  the  Order 
on  Reconsideration  of  the  Part  1  Third 
Report  and  Order.  NextWave  did  not 
plead  or  otherwise  establish  new  facts, 
changed  circumstances,  or  new  public 
interest  considerations  that  would  merit 
review  of  its  request  for  reconsideration. 
Thus,  the  Commission  dismisses 
NextWave's  arguments  here  as 
repetitious. 

B.  Ownership  Disclosure  Requirements 

34.  The  Commission  reorders  §  1.2112 
to  move  the  requirement  that  each 
application  for  competitive  bidding,  or 
for  a  license,  authorization,  assignment 
or  transfer  for  control  fully  disclose  all 
"real  party  or  parties  in  interest"  from 

§  1.2112(a)  to  §  1.2112(a)(1).  At  the  same 
time,  the  Commission  conforms 
§  1.2112(a)(1)  to  the  disclosure 
requirements  as  set  forth  in  §  1.919(e)  to 
ensure  that  applicants  include  a 
complete  disclosure  of  the  identity  and 
relationship  of  those  persons  or  entities 
directly  or  indirectly  owning  or 
controlling  (or  both)  the  applicant.  The 
Commission  also  reminds  applicants 
that,  if  the  information  disclosed 
pursuant  to  §  1.2112(a)  changes  while 
the  application  is  pending,  §  1.65  of  the 
Commission's  rules  requires  that 
additional  or  corrected  information  be 
submitted.  These  rule  revisions  are 
consistent  with  the  Commission's  efforts 
to  provide  specific  guidance  to 
applicants,  to  provide  transparency  at 
all  stages  in  the  competitive  bidding  and 
licensing  process;  and,  finally  to  ensure 
that  the  Commission,  the  public,  and 
interested  parties,  are  aware  of  the  real 
party  or  parties  in  interest  before  the 
Commission  acts  on  a  pending 
application. 
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rV.  Procedural  Matters  and  Ordering 
Clauses 

A.  Regulatory  Flexibility  Analysis 

35.  As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  the 
Commission  prepared  a  Supplemental 
Final  Regulatory  Flexibility  Analysis  for 
the  Order  on  Reconsideration  of  the  Part 
1  Fifth  Report  and  Order  The 
Commission  also  prepared  a  second 
Supplemental  Final  Regulatory 
Flexibility  Analysis  for  the  Second 
Order  on  Reconsideration  of  the  Part  1 
Third  Report  and  Order. 

B.  Paperwork  Reduction  Act  Analysis 

36.  This  Second  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order,  and  Order  on 
Reconsideration  of  the  Part  1  Fifth 
Report  and  Order  contains  new  or 
modified  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13.  It 
was  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  section  3507(d)  of  the 
PRA.  0MB,  the  general  public  and  other 
Federal  agencies  are  invited  to  comment 
on  the  new  or  modified  collection(s) 
contained  in  this  proceeding. 

V.  Supplemental  Final  Regulatory 
Flexibility  Analysis  (Order  on 
Reconsideration  of  the  Part  1  Fifth 
Report  and  Order) 

37.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  was  incorporated  into 
the  report  and  order  section  of  the  Part 
1  Fifth  Report  and  Order  in  WT  Docket 
No.  97-82.  The  Commission  received 
four  petitions  for  reconsideration,  two 
comments,  two  reply  comments,  and  ex 
parte  filings  from  three  parties  in 
response  to  the  Part  1  Fifth  Report  and 
Order.  This  present  supplemental  FRFA 
(SFRA)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of  the 
Order  on  Reconsideration  of  the  Part  1 
Fifth  Report  and  Order 

38.  In  August  2000,  the  Conunission 
released  the  most  recent  comprehensive 
order  in  the  part  1  proceeding,  the  Order 
on  Reconsideration  of  the  Part  1  Third 
Report  and  Order,  Part  1  Fifth  Report 
and  Order,  and  Part  1  Fourth  Further 
Notice  of  Proposed  Rule  Making,  which 
clarified  and  amended  the  general 
competitive  bidding  rules  for  all 
auctionable  services.  Most  significantly, 
in  the  Part  1  Fifth  Report  and  Order,  the 
Commission  adopted,  as  its  general 
attribution  rule,  a  controlling  interest 
standard  to  be  used  for  determining 


which  applicants  are  eligible  for  small 
business  status. 

39.  The  Commission  received 
petitions  for  reconsideration  from 
several  parties  in  response  to  the  Part  1 
Fifth  Report  and  Order  Petitioners 
request  reconsideration  of  certain 
aspects  of  the  new  controlling  interest 
standard,  §  1.2110(c)(2),  by  which  the 
Commission  attributes  to  the  applicant 
the  gross  revenues  of  the  applicant,  its 
controlling  interests,  the  applicant's 
affiliates,  and  the  affiliates  of  the 
applicant's  controlling  interests,  in 
assessing  whether  the  applicant  is 
eligible  for  the  Commission's  small 
business  provisions.  Specifically, 
petitioners  request  reconsideration  of 
the  attribution  of  the  personal  net  worth 
of  an  applicant's  officers  and  directors 
to  the  applicant,  application  of  the 
controlling  interest  attribution  rule  as 
applied  to  the  officers  and  directors  of 
rural  telephone  cooperatives,  and 
application  of  the  controlling  interest 
standard  to  entities  operating  under  the 
former  control  group  rules.  In  the  Order 
on  Reconsideration  of  the  Part  1  Fifth 
Report  and  Order  the  Conunission 
resolves  the  petitions  for 
reconsideration  filed  in  response  to  the 
Part  1  Fifth  Report  and  Order. 

40.  First,  the  Commission  clarifies 
that  in  calculating  an  applicant's  gross 
revenues  under  the  controlling  interest 
standard,  the  personal  net  worth, 
including  personal  income  and  assets, 
of  its  officers  and  directors  will  not  be 
attributed  to  the  applicant.  To  the  extent 
that  the  officers  and  directors  of  the 
applicant  are  controlling  interest 
holders  of  other  entities,  the 
Commission  will  attribute  the  gross 
revenues  of  those  entities  to  the 
applicant.  Second,  based  upon  the 
comments  received,  the  Commission 
adopts  a  narrow  exemption  for  the 
officers  and  directors  of  a  rural 
telephone  cooperative  so  that  the  gross 
revenues  of  the  affiliates  of  a  rural 
telephone  cooperative's  officers  and 
directors  need  not  be  attributed  to  the 
applicant.  Specifically,  the  gross 
revenues  of  the  affiliates  of  an 
applicant's  officers  and  directors  will 
not  be  attributed  if  either  the  applicant 
or  a  controlling  interest,  as  the  case  may 
be,  meets  all  of  the  following 
conditions:  (i)  The  applicant  (or  the 
controlling  interest)  is  validly  organized 
as  a  cooperative  pursuant  to  state  law; 
(ii)  the  applicant  (or  the  controlling 
interest)  is  a  "rural  telephone  company" 
as  defined  by  the  Communications  Act; 
and  (iii)  the  applicant  (or  the  controlling 
interest)  is  eligible  for  tax-exempt  status 
under  the  Internal  Revenue  Code. 
However,  the  exemption  will  not  apply 
if  the  gross  revenues  or  other  financial 


and  management  resources  of  the 
affiliates  of  the  applicant's  officers  and 
directors  (or  the  controlling  interest's 
officers  and  directors)  are  available  to 
the  applicant.  Third,  the  Commission 
declines  to  revise  the  controlling 
interest  standard  to  exclude  entities 
operating  under  control  group 
sfructures.  At  the  same  time,  the 
Commission  restates  the  application  of 
the  attribution  rules  with  respect  to 
eligibility  to  hold  restricted  C/F  block 
licenses. 

41.  Lastly,  on  its  own  motion,  the 
Commission  also  modifies  the  part  1 
defauh  payment  rule,  §  1.2104(g)(2).  to 
incorporate  the  combinatorial  bidding 
default  rule  adopted  in  the  700  MHz 
Second  Memorandum  Opinion  and 
Order.  The  Commission  also  makes 
certain  ministerial  conforming 
amendments  and  rule  revisions  to  the 
part  1  general  competitive  bidding  rules, 
and  portions  of  the  service-specific 
competitive  bidding  rules,  to  conform  to 
the  new  rule  revisions  in  part  1  in  the 
following  areas:  (i)  License  default:  (ii) 
definition  of  consortium;  (iii)  women- 
and  minority'owned  businesses;  (iv) 
clarification  of  the  attribution  rule;  (v) 
ownership  disclosure  requirements;  and 
(vi)  short-form  disclosure  requirements 
for  small  or  very  small  business 
consortiums.  Finally,  technical  edits  are 
made  to  Commission  rules  that  refer  to 
service-specific  competitive  bidding 
rules  that  have  been  removed  or  revised. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
FRFA  Contained  in  the  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order 

42.  No  petitions  for  reconsideration  or 
comments  were  filed  directly  in 
response  to  the  FRFA.  However,  the 
Commission  did  receive  petitions  for 
reconsideration  and  comments  on  issues 
affecting  small  businesses.  As 
previously  noted,  in  this  SFRFA, 
petitioners  request  reconsideration  of 
certain  aspects  of  the  new  controlling 
interest  standard,  to  be  used  for 
determining  which  applicants  are 
eligible  for  small  business  status.  Most 
notably,  under  the  controlling  interest 
standard,  officers  and  directors  of  any 
applicant  will  be  considered  to  have  a 
controlling  interest  in  the  applicant. 
Thus,  in  calculating  an  applicant's  gross 
revenues,  the  gross  revenues  of  other 
entities  controlled  by  such  officers  and 
directors  must  be  included.  Specifically, 
RTG  seeks  an  exemption  for  rural 
telephone  cooperatives  from  the 
requirement  that  the  gross  revenues  of 
entities  controlled  by  a  rural  telephone 
cooperative's  officers  and  directors  are 
to  be  attributed  to  the  applicant.  NTCA 
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revised  part  1  rule  on  small  businesses 
rather  than  a  service  by  service  analysis. 
Accordingly,  the  revised  rules  will 
apply  to  all  entities  that  apply  to 
participate  in  Commission  auctions, 
including  both  small  and  large  entities. 
The  number  of  entities  that  may  apply 
to  participate  in  future  Commission 
auctions  is  unknown.  The  number  of 
small  businesses  that  have  participated 
in  prior  auctions  has  varied.  In  all  of  the 
Commission's  auctions  held  to  date 
except  for  the  auctions  for  broadcast 
licenses,  1,752  out  of  a  total  of  2,235 
qualified  bidders  have  been  small 
businesses  as  that  term  has  been  defined 
under  rules  adopted  by  the  Commission 
for  specific  services.  Given  the^^e 
statistics,  the  Commission  expects  that, 
in  the  future,  a  large  percentage  of 
participants  in  its  auctions  program 
generally  will  continue  to  be  small 
businesses:  although  there  may  not  be  a 
large  percentage  in  every  auction. 

D.  Description  of  the  Projected 
Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

46.  All  license  applicants,  as 
contemplated  by  the  actions  the 
Commission  takes  in  the  Order  on 
Reconsideration  of  the  Part  1  Fifth 
Report  and  Order,  are  subject  to  the 
reporting  and  recordkeeping 
requirements  of  the  competitive  bidding 
rules.  These  requirements  apply  in  the 
same  way  to  both  large  and  small 
entities.  Furthermore,  applicants  are 
required  to  apply  for  spectrum  auctions 
by  filing  a  short-form  application  (FCC 
Form  175)  prior  to  the  auction. 
Applicants  are  also  required  to  file  a 
long- form  application  (FCC  Form  601)  at 
the  conclusion  of  the  auction. 
Specificcdly,  entities  seeking  status  as  a 
small  business  must  disclose  on  their 
FCC  Form  175s,  FCC  Form  601s,  and  on 
their  application  for  assignment  or 
transfer  of  control  (FCC  Form  603), 
separately  and  in  the  aggregate,  the 
gross  revenues  of  the  applicant  (or 
licensee),  its  affiliates,  its  controlling 
interests  and  affiliates  of  the  applicant's 
controlling  interests  for  each  of  the 
previous  three  years. 

47.  As  a  result  of  the  actions  taken  in 
the  Order  on  Reconsideration  of  the  Part 
1  Fifth  Report  and  Order,  for  purposes 
of  the  controlling  interest  standard,  in 
calculating  the  gross  revenues  of  any 
applicant  under  §  1.2110,  the  personal 
net  worth  of  its  officers  and  directors 
will  not  be  attributed  to  the  applicant. 
However,  auction  applicants  will  be 
required  to  disclose  the  gross  revenues 
received  by  any  business  entities  such 
individuals  may  control.  All  affiliates  of 
controlling  interests  are  attributable  to 
the  applicant.  Additionally,  in  the  FCC 


Form  601,  rural  telephone  cooperative 
auction  applicants,  or  those  controlled 
by  rural  telephone  cooperatives,  seeking 
an  exemption  from  the  requirement  that 
the  gross  revenues  of  entities  controlled 
by  an  applicant's  officers  and  directors 
are  attributed  to  the  applicant  must 
establish  eligibility  for  this  exemption 
based  upon  the  four  factors  listed. 

E.  Steps  Taken  To  Minimize  the 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

48.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (i)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (ii)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (iii)  the 
use  of  performance,  rather  than  design, 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  rule  or  any  part  thereof 
for  small  entities.  The  Commission  has 
considered  the  economic  impact  on 
small  entities  of  the  following 
modifications  and  clarifications  adopted 
in  the  Order  on  Reconsideration  of  the 
Part  1  Fifth  Report  and  Order  and  has 
taken  steps  to  minimize  the  burdens  on 
small  entities. 

49.  Personal  net  worth  of  officers  and 
directors.  The  Commission  clarifies  that, 
for  purposes  of  the  controlling  interest 
standard,  in  calculating  an  applicant's 
gross  revenues  under  §  1.2110,  the 
controlling  interest  standard,  the 
personal  net  worth,  including  personal 
income  and  assets,  of  its  officers  and 
directors  will  not  be  attributed  to  the 
applicant.  The  Commission  concludes 
that  attribution  of  personal  net  worth  is 
not  necessary  because  most  wealthy 
individuals  are  likely  to  have  their 
wealth  tied  to  the  ownership  of  other 
businesses.  Although  the  Commission 
does  not  attribute  to.  the  applicant  the 
personal  net  worth  of  its  officers  and 
directors,  to  the  extent  that  the  officers 
and  directors  are  affiliates  of  other 
entities,  the  Commission  attributes  the 
gross  revenues  of  those  entities  to  the 
applicant.  Therefore,  this  will  ensure 
that  small  business  bidding  credits  are 
extended  only  to  bona  fide  small 
businesses  despite  the  personal  net 
worth  of  wealthy  individuals.  An 
alternative  action  that  would  eliminate 
consideration  of  the  gross  revenues  of 
such  affiliates  would  provide  an 
opportunity  for  large  businesses  to 
receive  a  significant  monetary  benefit 
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reserved  only  for  eligible  small 
businesses. 

50.  Application  of  attribution  rule  to 
rural  telephone  cooperatives.  The 
Commission  adopts  a  narrow  exemption 
for  the  officers  and  directors  of  a  rural 
telephone  cooperative  so  that  the  gross 
revenues  of  the  affiliates  of  a  rural 
telephone  cooperative's  officers  and 
directors  need  not  be  attributed  to  the 
applicant.  This  exemption  for  the 
applicant's  officers  and  directors 
extends  to  situations  where  the 
applicant  is  not  a  rural  telephone 
cooperative  but  is  controlled  by  an 
eligible  rural  telephone  cooperative. 
Specifically,  the  gross  revenues  of  the 
affiliates  of  an  applicant's  officers  and 
directors  will  not  be  attributed  if  either 
the  applicant  or  a  controlling  interest,  as 
the  case  may  be,  meets  a/7  of  the 
following  conditions:  (i)  The  applicant 
(or  the  controlling  interest)  is  v^idly 
organized  as  a  cooperative  pursuant  to 
state  law;  (ii)  the  applicant  (or  the 
controlling  interest)  is  a  "rural 
telephone  company"  as  defined  by  the 
Communications  Act;  and  (iii)  the 
applicant  (or  the  controlling  interest)  is 
eligible  for  tax-exempt  status  under  the 
Internal  Revenue  Code.  However,  the 
exemption  will  not  apply  if  the  gross 
revenues  or  other  financial  and 
management  resources  of  the  affiliates 
of  the  applicant's  officers  and  directors 
(or  the  controlling  interest's  officers  and 
directors)  are  available  to  the  applicant. 

51.  The  Commission  limits  this 
exemption  to  only  those  rural  telephone 
cooperatives  that  are  eligible  for  Federal 
tax-exempt  status,  which  will  ensure 
that  such  exemption  would  be  used 
only  by  bona  fide  community-based 
cooperatives,  not  sham  entities.  The 
Commission  believes  that  this  action 
will  increase  the  number  of  rural 
telephone  cooperatives  that  are  eligible 
for  small  business  status  (and  the 
corresponding  bidding  credits).- Such  a 
result  will  enhance  the  ability  of  rural 
telephone  cooperatives  to  participate  in 
spectrum  auctions.  This,  in  turn,  will 
promote  the  deployment  of  advanced 
telecommunications  services  in  rural 
areas  as  Congress  mandated  in  section 
309(j).  At  the  same  time,  the 
Commission  concludes  that  an  across- 
the-board  change  to  §  1.2110(c)(2)(ii)(F), 
as  proposed  as  an  alternative  by 
Neoworld,  to  broadly  exempt  officers 
and  directors  from  the  controlling 
interest  standard  where  an  applicant 
institutes  a  contractual  mechanism  to 
insulate  officers  and  directors  from 
involvement  in  an  applicant's 
telecommunications  activities,  is  not 
warranted.  Such  a  drastic  revision  to  the 
Commission's  rules  would  require 
additional  scrutiny  on  the  Commission's 


part  to  ensure  that  such  contractual 
arrangements  are  legitimate  and  are  not 
sham  transactions  that  could  undercut 
the  basis  of  the  attribution  rule. 

52.  Application  of  controlling  interest 
standard  to  control  group  structures. 
The  Commission  affirms  its  decision  in 
the  Part  1  Fifth  Report  and  Order  to 
consider  officers  and  directors  as 
controlling  interests  in  a  licensee  or 
applicant.  However,  to  avoid  similar 
questions  in  the  future,  the  Commission 
takes  this  opportunity,  in  the  Order  on 
Reconsideration  of  the  Part  1  Fifth 
Report  and  Order,  to  clarify  the 
application  of  the  attribution  rules  with 
respect  to  eligibility  to  hold  restricted 
C/F  block  licenses.  Generally,  if  an 
applicant  does  not  hold  a  restricted 
C/F  block  license  under  the  former 
control  group  rules  it  must  use  the 
controlling  interest  attribution  rule  to 
determine  eligibility  to  hold  restricted 
C/F  block  licenses,  whethet^hrough 
auctions  or  through  assignment  or 
transfer  of  control. 

53.  However,  with  respect  to  the 
acquisition  of  restricted  C/F  block 
licenses  through  assignment  or  transfer 
of  control,  wholly-owned  subsidiaries 
and  commonly  controlled  affiliates 
(whether  newly  formed  or  in  existence 

'prior  to  the  adoption  of  the  controlling 
interest  attribution  rule)  that  establish 
their  eligibility  directly  through  an 
existing  restricted  C/F  block  licensee, 
will  be  eligible  to  hold  a  C/F  block 
restricted  license  to  the  same  extent  as 
the  existing  restricted  C/F  block 
licensees.  Thus,  in  the  context  of  an 
application  to  assign  or  transfer  a 
restricted  C/F  block  license,  the 
eligibility  of  an  existing  restricted  C/F 
block  licensee  (that  obtained  its  license 
imder  the  former  control  group  rules) 
and  its  wholly  owned  subsidiaries  and 
commonly  controlled  affiliates  to  hold 
such  licenses  (as  opposed  to  eligibility 
for  small  business  provisions)  may  be 
determined  without  application  of  the 
controlling  interest  attribution  rule.  For 
all  future  C/F  block  auctions,  however, 
pursuant  to  the  Commission's 
determination  in  the  Part  1  Fifth  Report 
and  Order,  all  applicants  will  be  subject 
to  the  attribution  rules  in  effect  at  the 
time  of  filing  their  short-form 
applications.  This  decision  will  prevent 
large  firms  from  illegitimately  seeking 
small  business  status.  A  less  restrictive 
alternative  would  frustrate  the 
Commission's  achievement  of  its  goal  of 
preventing  large  firms  from  gaining 
benefits  only  reserved  for  smaller 
entities. 

54.  Conforming  edits  to  the  Part  1 
competitive  bidding  rules.  The 
Commission,  on  its  own  motion,  makes 
certain  ministerial  conforming 


amendments  and  rule  revisions  to  the 
part  1  general  competitive  bidding  rules 
and  portions  of  the  ser\'ice-specific 
competitive  bidding  rules  to  conform  to 
the  new  rule  revisions  in  part  1.  These 
rule  revisions  are  consistent  with  the 
Commission's  efforts  to  provide  specific 
guidance  to  future  auction  participants 
and  to  streamline  the  competitive 
bidding  regulations  by  eliminating 
certain  service-specific  rules. 

F.  Report  to  Congress 

55.  The  Commission  will  send  a  copy 
of  the  Second  Order  on  Reconsideration 
of  the  Third  Report  and  Order,  and 
Order  on  Reconsideration  of  the  Fifth 
Report  and  Order,  including  this 
SFRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Congressional 
Review  Act.  In  addition,  the 
Commission  will  send  a  copy  of  the 
Second  Order  on  Reconsideration  of  the 
Third  Report  and  Order,  and  Order  on 
Reconsideration  of  the  Fifth  Report  and 
Order,  including  this  SFRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

VI.  Second  Supplemental  Final 
Regulatory  Flexibility  Analysis  (Second 
Order  on  Reconsideration  of  the  Fart  1 
Third  Report  and  Order) 

56.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  a  Supplementary  Final 
Regulatory  Flexibility  Analysis  (SFRFA) 
was  incorporated  into  the  report  and 
order  section  of  the  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order  in  WT  Docket  No.  97- 
82.  The  Commission  received  three 
petitions  for  reconsideration  and  one 
reply  comment  in  response  to  the  Order 
on  Reconsideration  of  the  Part  1  Third 
Report  and  Order.  This  present  second 
SFRFA  conforms-to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the 
Order  on  Reconsideration  of  the  Part  1 
Fifth  Report  and  Order 

57.  hi  August  2000,  the  Commission 
released  the  most  recent  comprehensive 
order  in  the  Part  1  proceeding,  the  Order 
on  Reconsideration  of  the  Part  1  Third 
Report  and  Order,  Part  1  Fifth  Report 
and  Order,  and  Part  1  Fourth  Further  , 
Notice  of  Proposed  Rule  Making,  which 
clarified  and  amended  the  general 
competitive  bidding  rules  for  all 
auctionable  services.  The  Commission 
received  petitions  for  reconsideration 
from  several  parties  in  response  to  the 
Order  on  Reconsideration  of  the  Part  1 
Third  Report  and  Order.  Specifically, 
the  Commission  received  a  petition  for 
reconsideration,  filed  by  NextWave,  of 
the  Commission's  installment  payment 
rules.  In  this  Second  Order  on 
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59.  The  RF/  directs  agencies  to 
provide  a  desc  ription  of  and.  where 
feasible,  an  es  imate  of  the  number  of 
small  entities  hat  may  be  affected  by 
the  proposed  i  ules,  if  adopted.  The  RFA 
generally  defii  les  the  term  "small 
entity"  as  hav  ng  the  same  meaning  as 
the  terms  "sm  ill  organization,"  "small 


business,"  ant 
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business  cone  sm  is  one  which:  (i)  is 
independent!]  owned  and  operated;  (ii) 
is  not  domina  it  in  its  field  of  operation: 
and  (iii)  satisf  es  any  additional  criteria 
established  by  the  SBA. 

60.  The  rule  revision  adopted  in  this 
Second  Order  on  Reconsideration  of  the 
Part  1  Third  F  ?port  and  Order  rule  is  of 
general  applic  ibility  to  all  services  and 
does  not  appl]  on  a  service-specific 
basis.  Thereto  e,  this  SFRFA  provides  a 
general  analys  is  of  the  impact  of  the 
revised  part  1  rule  on  small  businesses 
rather  than  a  s  srvice  by  service  analysis. 
Accordingly.  I  lis  rule  revision  will 
apply  to  all  entities  that  apply  to 
participate  in  "ommission  auctions, 
including  botl  large  and  small  entities. 
The  number  o  '  entities  that  may  apply 
to  participate  n  futiue  Commission 
auctions  is  un  oiown.  The  number  of 
small  businesi  es  that  have  participated 
in  prior  auctic  ns  has  varied,  in  all  of  the 
Commission's  auctions  held  to  date 
except  for  the  auctions  for  broadcast 
licenses,  1,75:  out  of  a  total  of  2,235 
qualified  bide  srs  have  been  small 


businesses  as 


under  rules  ac  opted  by  the  Commission 


hat  term  has  been  defined 


for  specific  services.  Given  these 
statistics,  the  Commission  expects  that, 
in  the  future,  a  large  percentage  of 
participants  in  its  auctions  program 
generally  will  continue  to  be  small 
businesses;  although  there  may  not  be  a 
large  percentage  in  every  auction. 

D.  Description  of  the  Projected 
Reporting,  Record-keeping,  and  Other 
Compliance  Requirements 

61.  All  license  applicants,  as 
contemplated  by  the  actions  the 
Conunission  takes  take  ip  this  Second 
Order  on  Reconsideration  of  the  Part  1 
Third  Report  and  Order,  are  subject  to 
the  reporting  and  record-keeping 
requirements  of  the  competitive  bidding 
rules.  These  requirements  apply  in  the 
same  way  to  both  large  and  small 
entities.  Applicants  are  required  to 
apply  for  spectrum  auctions  by  filing  a 
short-fonn  applicatioi^  (FCC  Form  175) 
prior  to  the  auction.  Applicants  are  also 
required  to  file  a  long-form  application 
(FCC  Form  601)  at  the  conclusion  of  the 
auction.  Specifically,  entities  seeking 
status  as  a  small  business  must  disclose 
on  their  FCC  Fofm  175s,  FCC  Form 
601s,  and  on  their  application  for 
assignment  or  transfer  of  control  (FCC 
Form  603),  separately  and  in  the 
aggregate,  the  gross  revenues  of  the 
applicant  (or  licensee),  its  affiliates,  its 
controlling  interests  and  affiliates  of  the 
applicant's  controlling  interests  for  each 
of  the  previous  three  years. 

62.  As  a  result  of  the  actions  taken  in 
the  Second  Order  on  Reconsideration  of 
the  Part  1  Third  Report  and  Order,  all 
applicants,  as  part  of  the  Commission's 
ownership  disclosure  requirements,  are 
required  to  fully  disclose  all  "real  party 
or  parties  in  interest"  including  a 
complete  disclosure  of  the  identity  and 
relationship  of  those  persons  or  entities 
directly  or  indirectly  owning  or 
controlling  (or  both)  the  applicant. 

E.  Steps  Taken  To  Minimize  the 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

63.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (i)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (ii)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (iii)  the 
use  of  performance,  rather  than  design, 
standards;  and  (iv)  an  exemption  ft'om 
coverage  of  the  rule  or  any  part  thereof 
for  small  entities. 


64.  The  Commission  has  considered 
the  economic  impact  on  small  entities  of 
the  reorganizing  §  l.'2112(a)  and  making 
other  conforming  revisions  to  this  rule 
as  adopted  in  this  Second  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order  and  has  taken  steps  to 
minimize  the  burdens  on  small  entities. 

65.  Ownership  disclosure 
requirements.  In  the  Order  on 
Reconsideration  of  the  Part  1  Third 
Report  and  Order,  the  Commission 
revised  §  1.2112(a)  which  requires  each 
application  for  competitive  bidding  [i.e., 
short-form  application),  or  for  a  license, 
authorization,  assignment  or  transfer  for 
control  to  disclose  fully  the  real  party  or 
parties  in  interest.  Specifically,  the 
Commission  deleted  «nnecessary 
language,  clarified  certain  sections,  and 
reordered  the  disclosure  requirements 
in  order  to  provide  applicants  with  a 
clearer  understanding  of  the  information 
that  must  be  disclosed.  Although  the 
reorganization  has  generally  resulted  in 
greater  clarity  for  applicants,  the 
Commission  is  concerned  that  the 
current  structure  of  the  rule  may  be 
construed  by  some  applicants  as 
allowing  them  to  provide  less  than  a  full 
disclosure  of  all  the  real  parties  in 
interest. 

66.  Accordingly,  the  Commission 
reorders  §  1,2112  telmove  the 
requirement  that  an  applicant  to  fully 
disclose  all  "real  party  or  parties  in 
interest"  in  the  applicant  or  application 
from  §  1.2112(a)  to  §  1.2112(a)(1).  At  the 
same  time,  the  Commission  conforms 

§  1.2112(a)(1)  to  the  disclosure 
requirements  as  set  forth  in  §  1.919(e)  to 
ensure  that  applicants  include  a 
complete  disclosure  of  the  identity  and 
relationship  of  those  persons  or  entities 
directly  or  indirectly  owning  or 
controlling  (or  both)  the  applicant  to  a 
section  of  the  rule.  This  rule  revision  is 
preferred  over  a  revision  that  would 
require  disclosure  of  less  information, 
because  it  is  decidedly  more  consistent 
with  the  Commission's  efforts  to 
provide  specific  guidance  to  applicants, 
to  provide  transparency  at  all  stages  in 
the  competitive  bidding  and  licensing 
process;  and,  finally  to  ensure  that  the 
.Commission,  the  public,  and  interested 
parties,  are  aware  of  the  real  party  or 
parties  in  interest  before  the 
Commission  acts  on  an  application. 

F.  Report  to  Congress 

67.  The  Commission  will  send  a  copy 
of  the  Second  Order  on  Reconsideration 
of  the  Third  Report  and  Order,  and 
Order  on  Reconsideration  of  the  Fifth 
Report  and  Order,  including  this  second 
SFRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Congressional 
Review  Act.  In  addition,  the 
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Commission  will  send  a  copy  of  the 
Second  Order  on  Reconsideration  of  the 
Third  Report  and  Order,  and  Order  on 
Reconsideration  of  the  Fifth  Report  and 
Order,  including  this  second  SFRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the- 
Small  Business  Administration. 

Vn.  Ordering  Clauses 

68.  It  is  ordered  that,  pursuant  to  the 
authority  granted  in  sections  4(i),  5(b), 
5(c)(1),  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  155(b), 
155(c)(1),  303(r),  and  309(j),  the  Second 
Order  on  Recon  are  hereby  adopted  and 
parts  1,  21,  22,  24,  27,  73,  80,  90,  95  and 
101  of  the  Commission's  rules  are 
amended  as  set  forth,  and  become 
effective  September  19,  2003. 

69.  It  is  further  ordered  that  the 
Consumer  Information  Bureau, 
Reference  Information  Center,  shall 
send  a  copy  of  the  Second  Order  on 
Recon,  including  the  Supplemental 
Final  Regulatory  Flexibility  Analyses  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects 

47  CFR  Parts  1,  21.  22.  24  and  27 
Conununications  common  carriers. 

47  CFR  Parts  73.  80,  90,  95  and  101 
Commxmications  equipment. 

Federal  Communications  Coaamissfon. 

Marlene  Dortch. 

Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Parts  1,21, 
22,  24,  27,  73,  80,  90,  95  and  101  as 
follows: 

PART  1  —PRACTICE  AND 
PROCEDURE 

■  1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154(j), 
155.  225,  303(r),  309  and  325(e). 

■  2.  Amend  §  1.913  by  revising 
paragraphs  (a)(2)  and  (b)(2)  to  read  as 
follows: 

§  1 .91 3    Application  forms;  electronic  and 
manual  filing. 

(a)  *  *  * 

*         *         *         *         * 

(2)  FCC  Form  602,  Wireless  Radio 
Services  Ownership  Form  FCC  Form 
602  is  used  by  applicants  and  licensees 
in  auctionable  services  to  provide  and 
update  owrnership  information  as 
required  by  §§  1.919, 1.948,  1.2112.  and 


any  other  section  that  requires  the 
submission  of  such  information. 

***** 

(b)  *  *  * 

***** 

(2)  Any  associated  documents  [see 
§  1.2112)  submitted  with  an  application 
must  be  uploaded  as  attachments  to  the 
application  whenever  possible.  The 
attachment  should  be  uploaded  via  ULS 
in  Adobe  Acrobat  Portable  Document 
Format  (PDF)  whenever  possible. 
***** 

■  3.  Amend  §  1.919  by  revising 
paragraphs  (a),  (b)  introductory  text,  and 
(e)  to  read  as  follows: 

§  1 .91 9    Ownership  information. 

(a)  Applicants  or  licensees  in  Wireless 
Radio  Services  that  are  subject  to  the 
ownership  reporting  requirements  of 
§  1.2112  shall  use  FCC  Form  602  to 
provide  all  ownership  information 
required  by  the  chapter. 

(d)  Any  applicant  or  licensee  that  is 
subject  to  the  ownership  reporting 
requirements  of  §  1.2112  shall  file  an 
FCC  Form  602,  or  file  an  updated  form 
if  the  ownership  information  on  a 
previously  filed  FCC  Form  602  is  not 
current,  at  the  time  it  submits: 
***** 

(e)  Applicants  or  licensees  in  Wireless 
Radio  Services  that  are  not  subject  to  the 
ownership  reporting  requirements  of 

§  1.2112  arc  not  required  to  file  FCC 
Form  602.  However,  such  applicants 
and  licensees  may  be  required  by  the 
rules  applicable  to  such  services  to 
disclose  the  real  party  (or  parties)  in 
intersst  to  the  application,  including  (as 
required)  a  complete  disclosure  of  the  , 
identity  and  relationship  of  those 
persons  or  entities  directly  or  indirectly 
owTiing  or  controlling  (or  both)  the 
applicant  or  licensee. 

■  4.  Amend  §  1.948  by  revising 
paragraph  (c)  introductory  text  to  read  as 
follows: 

§  1 .948    Assignment  of  authorization  or 
transfer  of  control,  notification  of 
consummation. 

***** 

(c)  Application  required.  In  the  case  of 
an  assignment  of  authorization  or 
transfer  of  control,  the  assignor  must  file 
an  application  for  approval  of  the 
assignment  on  FCC  Form  603.  If  the 
assignee  or  transferee  is  subject  to  the 
ownership  reporting  requirements  of 
§  1.2112,  the  assignee  or  transferee  must 
also  file  an  updated  FCC  Form  602  or 
certify  that  a  current  FCC  Form  602  is 
on  file. 
***** 

■  5 .  Amend  §  1 . 2 1 03  by  revising 
paragraph  (a)(4)  to  read  as  follows: 


§  1 .21 03    Competitive  bidding  design 
options. 

(a)  *   *   * 
***** 

(4)  Combinatorial  (package)  bidding 
auctions. 


■  6.  Amend  §  1 .2104  by  adding 
paragraph  (g)(3)  to  read  as  follows: 

§  1 .2104    Competitive  bidding  mecfianisms. 

***** 

(g)*   *   * 

(3)  Default  or  disqualification  in 
combinatorial  bidding  auctions  after 
close  of  auction.  A  bidder  assumes  a 
binding  obligation  to  pay  its  full  bid 
amount  upon  acceptance  of  the  high  bid 
at  the  close  of  an  auction.  When  the 
Commission  conducts  a  combinatorial 
bidding  auction  pursuant  to  §  1.2103 
(a)(4),  if  a  high  bidder  defaults  or  is 
disqualified  after  close  of  a 
combinatorial  bidding  auction,  the 
defaulting  bidder  will  be  subject  to  a 
default  payment.  The  default  payment 
consists  of  a  deficiency  portion  and  an 
additional  payment.  The  deficiency 
portion  of  the  default  payment  shall  be 
calculated  as  set  forth  in 
§  1.2104(g)(3)(i).  The  additional 
payment  shall  be  calculated  as  set  forth 
in§1.2104(g)(3)(ii). 

(i)  Deficiency  payment.  The 
deficiency  portion  of  the  default 
payment  shall  be  calculated  as  set  forth. 
In  the  case  that  any  of  the  relevant  bids 
are  subject  to  bidding  credits,  the 
default  payment  will  be  adjusted  in  an 
analogous  manner  to  that  used  in 
§  1.2104(g)(1). 

(A)  Where  a  defaulting  bidder  won 
licenses  individually  [i.e.,  not  as  part  of 
a  package),  and  in  a  subsequent  auction 
the  licenses  are  also  won  individually, 
the  deficiency  portion  will  be  calculated 
on  a  license-by-license  basis  (;.e.,  the 
differences  between  the  amounts 
originally  bid  and  the  amounts 
subsequently  bid  will  not  be  aggregated 
to  determine  a  net  amount  owed).  If  the 
subsequent  winning  bid(s)  exceed  the 
defaulted  bid(s),  no  deficiency  portion 
will  be  assessed.  Even  in  the  absence  of 
a  deficiency  portion,  however,  an 
additional  25%  payment  will  be  due. 

(B)  Where  a  defaulting  bidder  won 
licenses  in  a  package(s),  and  in  a 
subsequent  auction  the  licenses  are  won 
either  in  the  same  package(s),  or  in 
smaller  packages  or  as  individual 
licenses  that  correlate  to  the  defaulted 
package(s),  the  deficiency  portion  will 
be  determined  on  a  package-by-package 
basis,  and  the  differences  between  the 
amount  originally  bid  and  the  amount(s) 
subsequently  bid  will  not  be  aggregated 
to  determine  a  net  amount  owed.  Thus, 
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■  7.  Amend  §  1.2109  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  1 .21 09    License  grant,  denial,  default,  and 
disqualification. 

***** 

(b)  If  a  winning  bidder  withdraws  its 
bid  after  the  Commission  has  declared 
competitive  bidding  closed  or  fails  to 
remit  the  required  down  payment 
within  ten  (10)  business  days  after  the 
Conunission  has  declared  competitive 
bidding  closed,  the  bidder  will  be 
deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  the  default  payment 
specified  in  §§  1.2104(g)(2)  or 
1.2104(g)(3),  whichever  is  applicable.  In 
such  event,  the  Commission,  at  its 
discretion,  may  either  re-auction  the 
license(s)  to  existing  or  new  applicants 
or  offer  it  to  the  other  highest  bidders 
(in  descending  order)  at  their  final  bids. 
If  the  license(s)  is  offered  to  the  other 
highest  bidders  (in  descending  order), 
the  down  pajonent  obligations  set  forth 
in  §  1.2107(b)  will  apply.  However,  in 
combinatorial  bidding  auctions,  the 
Commission  will  only  re-auction  the 
license(s)  to  existing  or  new  applicants. 
The  Commission  will  not  offer  the 
package  or  licenses  to  the  next  highest 
bidder. 

(c)  A  wirming  bidder  who  is  found 
unqualified  to  be  a  licensee,  fails  to 
remit  the  balance  of  its  winning  bid  in 
a  timely  manner,  or  defaults  or  is 
disqualified  for  any  reason  after  having 
made  the  required  down  payment,  will 
be  deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  the  payment  set  forth 
in  §§  1.2104(g)(2)  or  1.2104(g)(3), 
whichever  is  applicable.  In  such  event, 
the  Commission  may  either  re-auction 
the  license(s)  to  existing  or  new 
applicants  or  offer  it  to  the  other  highest 
bidders  (in  descending  order)  at  their 
final  bids.  However,  in  combinatorial 
bidding  auctions,  the  Commission  will 
only  re-auction  the  license(s)  to  existing 
or  new  applicants.  The  Commission  will 
not  offer  the  package  or  licenses  to  the 
next  highest  bidder. 
***** 

■  8.  Amend  §1.2110  by  revising 
paragraphs  (b)(l)(i),  (b)(l)(ii).  (b)(3){i) 
and  (c)(2)(ii)(F):  and  adding  new 
paragraphs  (b)(3)(iii)  and  (c)(6)  to  read  as 
follows: 

§1.2110    Designated  entities. 

***** 

(b)*   *   * 

(D*   *   * 

(i)  The  gross  revenues  of  the  applicant 
(or  licensee),  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  the 
applicant's  controlling  interests  shall  be 
attributed  to  the  applicant  and 
considered  on  a  cumulative  basis  and 


aggregated  for  purposes  of  determining 
whether  the  applicant  (or  licensee)  is 
eligible  for  status  as  a  small  business, 
very  small  business,  or  entrepreneur,  as 
those  terms  are  defined  in  the  service- 
specific  rules.  An  applicant  seeking 
status  as  a  small  business,  very  small 
business,  or  entrepreneur,  as  those 
terms  are  defined  in  the  service-specific 
rules,  must  disclose  on  its  short-  and 
long-form  applications,  separately  and 
in  the  aggregate,  the  gross  revenues  of 
the  applicant  (or  licensee),  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  the  applicant's  controlling 
interests  for  each  of  the  previous  three 
years. 

(ii)  If  applicable,  pursuant  to  §  24.709 
of  this  chapter,  the  total  assets  of  the 
applicant  (or  licensee),  its  affiliates,  its 
controlling  interests  and  affiliates  of  the 
applicant's  controlling  interests  shall  be 
attributed  to  the  applicant  and 
considered  on  a  cumulative  basis  and 
aggregated  for  purposes  of  determining 
whether  the  applicant  (or  licensee)  is 
eligible  for  status  as  an  entrepreneur.  An 
applicant  seeking  status  as  an 
entrepreneur  must  disclose  on  its  short- 
and  long- form  applications,  separately 
and  in  the  aggregate,  the  gross  revenues 
of  the  applicant  (or  licensee),  its 
affiliates,  its  controlling  interests  and 
affiliates  of  the  applicant's  controlling 
interests  for  each  of  the  previous  two 
years. 
***** 

(3)  *    *    * 

(i)  Consortium.  Where  an  applicant 
(or  licensee)  is  a  consortium  of  small 
businesses,  very  small  businesses,  or 
entrepreneurs,  as  those  terms  are 
defined  in  the  service-specific  rules,  the 
gross  revenues  of  each  consortium 
member  shall  not  be  aggregated.  Each 
consortium  member  must  constitute  a 
separate  and  distinct  legal  entity  to 
qualify. 
***** 

(iii)  Rural  telephone  cooperatives.  (A) 
An  applicant  will  be  exempt  from 
§  1.2110(c)(2)(ii)(F)  for  the  purpose  of 
attribution  in  §  1.2110(b)(1),  if  the 
applicant  or  a  controlling  interest  in  the 
applicant,  as  the  case  may  be,  meets  all 
of  the  following  conditions: 

(1)  the  applicant  (or  the  controlling 
interest)  is  organized  as  a  cooperative 
pursuant  to  state  law; 

(2)  the  applicant  (or  the  controlling 
interest)  is  a  "rural  telephone  company" 
as  defined  by  the  Communications  Act; 
and 

(3)  the  applicant  (or  the  controlling 
interest)  is  eligible  for  tax-exempt  status 
undei^the  Internal  Revenue  Code.  The 
applicant  will  not  be  exempt  from 

§  1.2110(c)(2)(ii)(F)  for  the  purpose  of 
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attribution  in  §  1.2110(b)(1)  if  the  gross 
revenues  or  other  financial  and 
management  resources  of  the  affiliates 
of  the  applicant's  officers  and  directors 
(or  the  controlling  interest's  officers  and 
directors)  are  available  to  the  applicant. 

(B)  However,  if  the  applicant  is  not  an 
eligible  rxiral  telephone  cooperative 
under  paragraph  (a)  of  this  section,  and 
the  applicant  has  a  controlling  interest 
other  than  the  applicant's  officers  and 
directors  or  an  eligible  rural  telephone 
cooperative's  officers  and  directors, 
paragraph  (a)  of  this  section  applies 
with  respect  to  the  applicant's  officers 
and  directors  and  such  controlling 
interest's  officers  and  directors  only 
when  such  controlling  interest  is  either: 

(2)  An  eligible  rural  telephone 
cooperative  under  paragraph  (a)  of  this 
section  or 

(2)  controlled  by  an  eligible  rural 
telephone  cooperative  under  paragraph 
(a)  of  this  section. 

■(c)  *   *   * 
***** 

(2)  *    *    * 

(ii)  *   *   * 

(F)  Officers  and  directors  of  the 
applicant  shall  be  considered  to  have  a 
controlling  interest  in  the  applicant.  The 
officers  and  directors  of  an  entity  that 
controls  a  licensee  or  applicant  shall  be 
considered  to  have  a  controlling  interest 
in  the  licensee  or  applicant.  The 
personal  net  worth,  including  personal 
income  of  the  officers  and  directors  of 
an  applicant,  is  not  attributed  to  the 
applicant.  To  the  extent  that  the  officers 
and  directors  of  an  applicant  are 
affiliates  of  other  entities,  the  gross 
revenues  of  the  other  entities  are 
attributed  to  the  applicant. 
***** 

(6)  Consortium.  A  consortium  of  small 
businesses,  very  small  businesses,  or 
entrepreneurs  is  a  conglomerate 
organization  composed  of  two  or  more 
entities,  each  of  which  individually 
satisfies  the  definition  of  a  small 
business,  very  small  business,  or 
entrepreneur,  as  those  terms  are  defined 
in  the  service-specific  rules.  Each 
individual  member  must  constitute  a 
separate  and  distinct  legal  entity  to 
qualify. 
***** 

■  9.  Revise  §  1.2112  to  read  as  follows: 

§1.2112    Ownership  disclosure 
requirements  for  applications. 

(a)  Each  application  to  participate  in 
competitive  bidding  (i.e.,  short-form 
application  (see  47  CFR  1.2105)),  or  for 
a  license,  authorization,  assignment,  or 
transfer  of  control  shall  fully  disclose 
the  following: 

(1)  List  the  real  party  or  parties  in 
interest  in  the  applicant  or  application. 


including  a  complete  disclosure  of  the 
identity  and  relationship  of  those 
persons  or  entities  directly  or  indirectly 
owning  or  controlling  (or  both)  the 
applicant; 

(2)  List  the  name,  address,  and 
citizenship  of  any  party  holding  10 
percent  or  more  of  stock  in  the 
applicant,  whether  voting  or  nonvoting, 
cominon  or  preferred,  including  the 
specific  amount  of  the  interest  or 
percentage  held; 

(3)  List,  in  the  case  of  a  limited 
partnership,  the  name,  address  and 
citizenship  of  each  limited  partner 
whose  interest  in  the  applicant  is  10 
percent  or  greater  (as  calculated 
according  to  the  percentage  of  equity 
paid  in  or  the  percentage  of  distribution 
of  profits  and  losses); 

(4)  List,  in  the  case  of  a  general 
partnership,  the  name,  address  and 
citizenship  of  each  partner,  and  the 
share  or  interest  participation  in  the 
partnership; 

(5)  List,  in  the  case  of  a  limited 
liability  company,  the  name,  address, 
and  citizenship  of  each  of  its  members 
whose  interest  in  the  applicant  is  10 
percent  or  greater; 

(6)  List  all  parties  holding  indirect 
ownership  interests  in  the  applicant  as 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain, 
that  equals  10  percent  or  more  of  the 
applicant,  except  that  if  the  ownership 
percentage  for  an  interest  in  any  link  in 
the  chain  exceeds  50  percent  or 
represents  actual  control,  it  shall  be 
treated  and  reported  as  if  it  were  a  100 
percent  interest;  and 

(7)  List  any  FCC-regulated  entity  or 
applicant  for  an  FCC  license,  in  which 
the  applicant  or  any  of  the  parties 
identified  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section,  owns  10  percent  or 
more  of  stock,  whether  voting  or 
nonvoting,  common  or  preferred.  This 
list  must  include  a  description  of  each 
such  entity's  principal  business  and  a 
description  of  each  such  entity's 
relationship  to  the  applicant  (e.g., 
Company  A  owns  10  percent  of 
Company  B  (the  applicant)  and  10 
percent  of  Company  C,  then  Companies 
A  and  C  must  be  listed  on  Company  B's 
application,  where  C  is  an  FCC  licensee 
and/or  license  applicant). 

(b)  Designated  entity  status.  In 
addition  to  the  information  required 
under  paragraph  (a)  of  this  section,  each 
applicant  claiming  eligibility  for  small 
business  provisions  shall  disclose  the 
following: 

(1)  On  its  application  to  participate  in 
competitive  bidding  [i.e.,  short-form 
application  (see  47  CFR  1.2105)): 


(i)  List  the  names,  addresses,  and 
citizenship  of  all  officers,  directors, 
affiliates,  and  other  controlling  interests 
of  the  applicant,  as  described  in 
§1.2110,  and,  if  a  consortium  of  small 
businesses  or  consortium  of  very  small 
businesses,  the  members  of  the 
conglomerate  organization;    . 

(ii)  List  any  FCC-regulated  entity  or 
applicant  for  an  FCC  license,  in  which 
any  controlling  interest  of  the  applicant 
owns  a  10  percent  or  greater  interest  or 
a  total  of  10  percent  or  more  of  any  class 
of  stock,  warrants,  options  or  debt 
securities.  This  list  must  include  a 
description  of  each  such  entity's 
principal  business  and  a  description  of 
each  such  entity's  relationship  to  the 
applicant;  and 

(iii)  List  separately  and  in  the 
aggregate  the  gross  revenues,  computed 
in  accordance  with  §  1.2110,  for  each  of 
the  following:  The  applicant,  its 
affiliates,  its  controlling  interests,  and 
affiliates  of  its  controlling  interests;  and 
if  a  consortium  of  small  businesses,  the 
members  comprising  the  consortium. 

(2)  As  an  exnibit  to  its  application  for 
a  license,  authorization,  assignment,  or 
transfer  of  control: 

(i)  List  the  names,  addresses,  and 
citizenship  of  all  officers,  directors,  and 
other  controlling  interests  of  the 
applicant,  as  described  in  §  1.2110; 

(ii)  List  any  FCC-regulated  entity  or 
applicant  for  an  FCC  license,  iii  which 
any  controlling  interest  of  the  applicant 
owns  a  10  percent  or  greater  interest  or 
a  total  of  10  percent  or  more  of  any  class 
of  stock,  warrants,  options  or  debt 
securities.  This  list  must  include  a 
description  of  each  such  entity's 
principal  business  and  a  description  of 
each  such  entity's  relationship  to  the 
applicant; 

(iii)  List  and  summarize  all 
agreements  or  instruments  (with 
appropriate  references  to  specific 
provisions  in  the  text  of  such 
agreements  and  instruments)  that 
support  the  applicant's  eligibility  as  a 
small  business  under  the  applicable 
designated  entity  provisions,  including 
the  establishment  of  de  facto  or  de  jure 
control;  such  agreements  and 
instruments  include  articles  of 
incorporation  and  bylaws,  shareholder 
agreements,  voting  or  other  trust 
agreements,  franchise  agreements,  and 
any  other  relevant  agreements 
(including  letters  of  intent),  oral  or 
written; 

(iv)  List  and  summarize  any  investor 
protection  agreements,  including  rights 
of  first  refusal,  supermajority  clauses, 
options,  veto  rights,  and  rights  to  hire 
and  fire  employees  and  to  appoint 
members  to  boards  of  directors  or 
management  committees; 
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PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERV  CES 

10.  The  authority  citation  for  part  21 
continues  to  r  jad  as  follows: 


Authority: 

218,303,307 
Stat,  as  amen 
1076.  1077 
1098,  1102;  47 
215,  218,  303 
47  U.S.C.  552, 

■  11.  Amend 
paragraph  (d) 


Se  cs.  1,  2,  4.  201-205,  208,  215, 

313,403,404,410,602,48 
dei,  1064,  1066,  1070-1073, 
108  Q,  1082,  1083,  1087,  1094, 
J.S.C.  151,  154,  201-205,  208, 
313,314,403,404,602; 


3  37, 
=  54. 

21.930  by  revising 
2)(i)  to  read  as  follows: 


§  21 .930    Five-year  build-out  requirements. 

*  *  i 

(d)*   *   * 
(2)*   *   * 
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21.960(f).  if  the  winning  bidder 
submitting  the  long-form  application  or 
statement  of  intention  claims  status  as  a 
designated  entity. 

***** 

■  14.  Amend  §  21.960  by  redesignating 
paragraphs  (a),  (b).  (c),  (d),  (e),  and  (f)  as 
paragraphs  (b).  (c).  (d).  (e).  (f).  and  (g). 
and  adding  new  paragraph  (a)  to  read  as 
follows: 

§  21 .960    Designated  entity  provisions  for 
MOS. 

[a)  Eligibility  for  small  business 
provisions.  A  small  business  is  an  entity 
that  together  with  its  affiliates  has 
average  annual  gross  revenues  that  are 
not  more  than  $40  million  for  the 
preceding  three  calendar  years. 


§  21 .961     [Removed  and  Reserved] 

■  15.  Remove  and  reserve  §  21.961. 

PART  22— PUBLIC  MOBILE  SERVICES 

■  16.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  222,  303,  309, 
and  332. 

■  17.  Revise  §  22.217  to  read  as  follows: 

§22.217    Bidding  credit  for  small 
businesses. 

A  winning  bidder  that  qualifies  as  a 
small  business,  as  defined  in 
§  22.223(b)(1),  or  a  consortium  of  small 
businesses  may  use  a  bidding  credit  of 
thirty-five  (35)  percent  to  lower  the  cost 
of  its  winning  bid.  A  winning  bidder 
that  qualifies  as  a  small  business,  as 
defined  in  §  22.223ro)(2),  or  consortium 
of  small  businesses  may  use  a  bidding 
credit  of  twenty-five  (25)  percent  to 
lower  the  cost  of  its  wirming  bid. 

■  18.  Revise  §  22.223  to  read  as  follows: 

§  22.223    Designated  entities. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§  22.201  through 
22.227,  unless  otherwise  specified  in 
those  sections. 

(b)  A  small  business  is  an  entity  that 
either: 

(1)  Together  with  its  affiliates  and 
controlling  interests  has  average  gross 
revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years;  or 

(2)  Together  with  its  affiliates  and 
controlling  interests  has  average  gross 
revenues  that  are  not  more  than  $15 
million  for  the  preceding  three  years. 

■  19.  Amend  §  22.225  by  removing 
paragraph  (a),  redesignating  paragraphs 
(b)  and  (c)  as  paragraphs  (a)  and  (b),  and 
revising  newly  redesignated  paragraph 
(b)  to  read  as  follows: 


§  22.225    Records  maintenance  and 
definitions. 

***** 

(b)  Definition.  The  term  small 
business  used  in  this  section  is  defined 
in  §22.223. 

■  20.  Amend  §  22.229  by  removing 
paragraphs  (a)(4)  and  (a)(5)  and  revising 
paragraph  (b)  to  read  as  follows: 

§22.229    Designated  entities. 

***** 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business,  , 
as  defined  in  this  section,  or  a 
consortium  of  very  small  businesses 
may  use  the  bidding  credit  specified  in 
§1.2110(f)(2)(i)  of  this  chapter.  A 
wiiming  bidder  that  qualifies  as  a  small 
business,  as  defined  in  this  sectipn.  or 
a  consortium  of  small  businesses  may 
use  the  bidding  credit  specified  in 
§1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  an 
entrepreneur,  as  defined  in  this  section, 
or  a  consortium  of  entrepreneurs  may 
use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

■  21.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  302, 
303,  309,  and  332. 

■  22.  Amend  §  24.321  by  removing 
paragraph  (a)(3)  and  revising  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§  24.321     Designated  entities. 

***** 

(b)  Bidding  credits.  After  August  7, 
2000,  a  winning  bidder  that  qualifies  as 
a  small  business,  as  defined  in  this 
section,  or  a  consortium  of  small 
businesses  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(iii)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  a  very  small  business,  as  defined  in 
this  section,  or  a  consortium  of  very 
small  businesses  may  use  the  bidding 
credit  specified  in  §  1.2110(f)(2)(ii)  of 
this  chapter. 

(c)  Installment  payments.  Small 
businesses  that  are  winning  bidders  on 
any  regional  license  prior  to  August  7. 
2000  will  be  eligible  to  pay  the  full 
amount  of  their  winning  bids  in 
installments  over  the  temifof  the  license 
pursuant  to  the  terms  set  forth  in 

§  1 . 2 1 1 0(g)  of  this  chapter. 

■  23.  Amend  §  24.709  by  removing 
pargraph  (c)(l)(ii)(B),  redesignating 
paragraphs  (c)(l)(ii)(C).  (c)(l)(ii)(D), 
(cni)(ii)(E)  and  (c)(l)(ii)(F)  as 
(c)(l)(ii)(B).  (c)(l)(ii)(C).  (c)(l)(ii)(D)  and 
(c)(l)(ii)(E).  and  revising  paragraphs 
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(b)(l)(v)(A)(3)  introductory  text, 
(b)(l)(v)(A)(3)(iV),(b)(l)(vi)(A)(3) 
introductory  text,  (b)(l)(vi)(A)(3)(jV), 
newly  redesignated  paragraphs 
(c)(l)(ii)(C).  (c)(l)(ii)(E)(l),  (c)(l)(ii)(E)(2) 
and  paragraphs  (c)(3)  and  (d)  to  read  as 
follows: 

§  24.709    Eligibility  for  licenses  for 
frequency  Blocks  C  or  F. 

***** 

(b)  *  *  * 
(1)  *  *  * 
(v)  *  *  * 
(A) *  *   * 

(3)  The  remaining  10  percent  of  the 
applicant's  (or  licensee's)  total  equity 
may  be  owned,  either  unconditionally 
or  in  the  form  of  stock  options,  by  any 
of  the  following  entities,  which  may  not 
comply  with  §  24.720(g)(1): 
***** 

(jV)  Qualifying  investors,  as  specified 
in  §  24.720(g)(3). 

***** 

(vi)  *  *  * 

(A) *  *  * 

(3)  The  remaining  20.1  percent  of  the 
applicant's  (or  licensee's)  total  equity 
may  be  owned  by  qualifying  investors, 
either  unconditionally  or  in  the  form  of 
stock  options  not  subject  to  the 
restrictions  of  paragraph  (b)(l)(vi)(A)(i) 
of  this  section,  or  by  any  of  the 
following  entities  which  may  not 
comply  with  §  24.720(g)(1): 
***** 

(iV)  Qualifying  investors,  as  specified 
in  §  24.720(g)(3). 
*         *         *         *         * 

(c)  *  *  * 
(1)  *  *  * 
(ii)  *     * 

(C)  The  identity  of  each  affiliate  of  the 
applicant  and  each  affiliate  of 
individuals  or  entities  identified 
pursuant  to  paragraphs  (C)(l)(ii)(A)  and 
(c)(l)(ii)(B)  of  this  section; 
***** 

(E)*   *   * 

(I)  A  certified  statement  that  such 
applicant  complies  with  the 
requirements  of  the  definition  of 
publicly  traded  corporation  with  widely 
disbursed  voting  power  set  forth  in 
§  24.720(f): 

{2)  The  identity  of  each  affiliate  of  the 
applicant. 
***** 

(3)  Records  maintenance.  All 
applicants,  including  those  that  are 
winning  bidders,  shall  maintain  at  their 
principal  place  of  business  an  updated 
file  of  ownership,  revenue  and  asset 
information,  including  those  documents 
referenced  in  paragraphs  (c)(2)(ii)  and 
(c)(2)(iii)  of  this  section  and  any  other 
documents  necessary  to  establish 


eligibility  under  this  section  and  any 
other  documents  necessary  to  establish 
eligibility  under  this  section  or  under 
the  definition  of  small  business. 
Licensees  (and  their  successors  in 
interest)  shall  maintain  such  files  for  the 
term  of  the  license.  Applicants  that  do 
not  obtain  the  license(s)  for  which  they 
applied  shall  maintain  such  files  until 
the  grant  of  such  license(s)  is  final,  or 
one  year  from  the  date  of  the  filing  of 
their  short-form  application  (Form  175), 
whichever  is  eeulier. 

(d)  Definitions.  The  terms  control 
group,  existing  investor,  institutional 
investor,  nonattributable  equity, 
preexisting  entity,  publicly  traded 
corporation  with  widely  dispersed 
voting  power,  qualifying  investor,  and 
small  business  used  in  this  section  are 
defined  in  §24.720. 

§24.711     [Amended] 

■  24.  Amend  §  24.711  by  replacing  the 
reference  to  "section  1.2110(o)"  in 
paragraph  (a)  with  "section  1.2110(n)". 

■  25.  Amend  §  24.712  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  24.71 2    Bidding  credits  for  licenses  won 
for  frequency  Block  C. 

(a)  Except  with  respect  to  licenses 
won  in  closed  bidding  in  auctions  that 
begin  after  March  23.  1999,  a  wimiing 
bidder  that  qualifies  as  a  small  business, 
as  defined  in  §  24.720(b)(1).  or  a 
consortium  of  small  businesses  may  use 
a  bidding  credit  of  fifteen  percent,  as 
specified  in  §  1.2110(f)(2)(iii)  of  this 
chapter,  to  lower  the  cost  of  its  winning 
bid.  ' 

(b)  Except  with  respect  to  licenses 
won  in  closed  bidding  in  auctions  that 
begin  after  March  23.  1999.  a  winning 
bidder  that  qualifies  as  a  very  small 
business,  as  defined  in  §  24.720(b)(2),  or 
a  consortium  of  very  small  businesses 
may  use  a  bidding  credit  of  twenty-five 
percent  as  specified  in  §  1.2110(f)(2)(ii) 
of  this  chapter,  to  lower  the  cost  of  its 
winning  bid. 


§24.714    [Amended] 

■  26.  Amend  §  24.714  by  replacing  the 
reference  to  "The  Bureau"  in  paragraph 
(c)(2)(iii)  with  "The  Commission". 

§24.716    [Amended] 

■  27.  Amend  §  24.716  by  replacing  all 
references  to  "section  1.2110(o)"  in 
paragraphs  (a)  and  (b)  with  "section 
1.2110(n)". 

■  28.  Revise  §  24.71 7  to  read  as  follows: 

§  24.71 7    Bidding  credits  for  licenses  for 
frequency  Block  F. 

(a)  Except  with  respect  to  licenses 
won  in  closed  bidding  in  auctions  that 


begin  after  March  23.  1999.  a  winning 
bidder  that  qualifies  as  a  small  business, 
as  defined  in  §  24.720(b)(1),  or  a 
consortium  of  small  businesses  may  use 
a  bidding  credit  of  fifteen  percent,  as 
specified  in  §  1 .21 1 0(f)(2)(iii)  of  this 
chapter,  to  lower  the  cost  of  its  winning 
bid. 

(b)  Except  with  respect  to  licenses 
won  in  closed  bidding  in  auctions  that 
begin  after  March  23,  1999.  a  wirming 
bidder  that  qualifies  as  a  very  small 
business,  as  defined  in  §  24.720(b)(2).  or 
a  consortium  of  very  small  businesses 
may  use  a  bidding  credit  of  twenty-five 
percent  as  specified  in  §  1.2110(f){2)(ii) 
of  this  chapter,  to  lower  the  cost  of  its 
winning  bid.  ^ 

■  29.  Amend  §  24.720  by  removing 
paragraphs  fb)(3)  and  (b)(4). 
redesignating  paragraphs  (e).  (f),  (g),  (h), 
(i),  and  (j)  as  paragraphs  (c),  (d),  (e),  (f). 
(g).  and  (h).  redesignating  the  Note  to 
Paragraph  (j)  as  the  Note  to  Paragraph  (h) 
and  revising  paragraph  (b)  introductory 
text  and  newly  redesignated  paragraph 
(g)  to  read  as  follows: 

§24.720    Definitions. 

***** 

(b)  Small  and  very  small  business. 


(g)  Qualifying  investor.  (1)  A 
qualifying  investor  is  a  person  who  is 
(or  holds  an  interest  in)  a  member  of  the 
applicant's  (or  licensee's)  control  group 
and  whose  gross  revenues  and  total 
assets,  when  aggregated  with  those  of  all 
other  attributable  investors  and 
affiliates,  do  not  exceed  the  gross 
revenues  and  total  assets  limits 
specified  in  §  24.709(a),  or,  in  the  case 
of  an  applicant  (or  licensee)  that  is  a 
small  business,  do  not  exceed  the  gross 
revenues  limit  specified  in  paragraph  (b) 
of  this  section. 

(2)  For  purposes  of  assessing 
compliance  with  the  minimum  equity 
requirements  of  §24.709(b)(l)(v)  and 
(b)(l)(vi).  where  such  equity  interests 
are  not  held  directly  in  the  applicant, 
interests  held  by  qualifying  investors 
shall  be  determined  by  successive 
multiplication  of  the  ownership 
percentages  for  each  link  in  the  vertical 
ownership  chain. 

(3)  For  purposes  of 
§24.709{b)(l)(v)(A)(3)and 
(b)(l)(vi)(A)(3).  a  qualifying  investor  is  a 
person  who  is  (or  holds  an  interest  in) 

a  member  of  the  applicant's  (or 
licensee's)  control  group  and  whose 
gross  revenues  and  total  assets  do  not 
exceed  the  gross  revenues  and  total 
assets  limits  specified  in  §  24.709(a). 
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PART  27— AiSCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

■  30.  The  aul  iiority  citation  for  part  27 
continues  to  read  as  follows: 

47 


Authority: 

307,  309,  332 
noted. 

■  31.  Amend 
paragraph  (b 


U.S.C.  154,301,302,303, 
336,  cind  337  unless  otherwise 

§27.210  by  revising 
to  read  as  follows: 


§27.210    Defiiitions 


and 


(b)  Small 
A  small  bu 
together  with 
controlling, 
gross  revenues 
$40  million 


very  small  business.  (1) 
stfiess  is  cin  entity  that, 

its  affiliates  and 
ii^terests,  has  average  annual 
that  are  not  more  than 
r  the  preceding  three 


f3 


years. 

(2) A  very 
that,  together 
controlling 
gross  revenues 
$15  million 


years. 

■  32.  Revise 


§27.502    [Amended] 

"■  33.  Amend 
paragraph  (c) 
■  34.  Amend 
paragraph  (a] 
(b)  to  read  as 


^mall  business  is  an  entity 

with  its  affdiates  and 
irjterests,  has  average  annual 
that  are  not  more  than 
the  preceding  three 


f)ri 


27.501  to  read  as  follows: 


§  27.501     7464764  MHz  and  776-794  MHz 
bands  subject  to  competitive  bidding. 

Mutually  e  cclusive  initial 
applications  or  licenses  in  the  746-764 
MHz  and  776  -794  MHz  bands  are 
subject  to  cor  ipetitive  bidding.  The 
general  competitive  bidding  procedures 
set  forth  in  pi  irt  1 ,  subpart  Q  of  this 
chapter  will  <  pply  unless  otherwise 
provided  in  t  lis  subpart. 


§  27.502  by  removing 

27.702  by  removing 
4)  and  revising  paragraph 
follows; 


§  27.702    Oesibnated  entities. 

*         *         *         *         * 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  an  entrepreneur,  as 
defined  in  thi  s  section,  or  a  consortium 
of  entreprene  urs  may  use  the  bidding 
credit  specified  in  §  1.2110{0(2)(i)  of 
\  winning  bidder  that 
I  very  small  business,  as 


this  chapter 

qualifies  as  a 

defined  in  this  section,  or  a  consortium 


of  very  small 


businesses  may  use  the 


bidding  credi  t  specified  in 
§  1.2110(0(2)  ii)  of  diis  chapter.  A 
winning  bidd  er  that  qualifies  as  a  small 
business,  as  c  efined  in  this  section,  or 
a  consortium  of  small  businesses  may 
use  the  biddi  ig  credit  specified  in 
§  1.2110(f)(2) 
■  35.  Amend 


ui 


of  this  chapter. 
§27.807  by  reinoving 


paragraphs  (aK3)  and  (a)(4)  and  revising 
paragraph  fb)  to  read  as  follows: 


§  27.807    Designated  entities. 

*  *  •  *  V 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business, 
as  defined  in  this  section,  or  a 
consortium  of  very  small  businesses 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business,  as  defined  in  this  section,  or 
a  consortium  of  small  businesses  may 
use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

36.  Amend  §  27.906  by  removing 
paragraphs  (a)(3)  and  (a)(4),  and  revising 
paragraph  (b)  to  read  as  follows: 

§27.906    Designated  entities. 

***** 

(b)  Bidding  credits.  A  wiiming  bidder 
that  qualifies  as  a  very  small  business, 
as  defined  in  this  section,  or  a 
consortium  of  very  small  businesses 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business,  as  defined  in  this  section,  or 
a  consortium  of  small  businesses  may 
use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

37.  Amend  §  27.1006  by  removing 
paragraphs  {a)(3)  and  (a)(4),  and  revising 
paragraph  (b)  to  read  as  follows: 

§  27.1 006    Designated  entities. 

***** 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business, 
as  defined  in  this  section,  or  a 
consortium  of  very  small  businesses 
may  use  the  bidding  credit  specified  m 
§1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business,  as  defined  in  this  section,  or 
a  consortium  of  small  businesses  may 
use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  38.  The  authority  citation  for  part  73 
continued  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

■  39.  Amend  §  73.5005  by  revising 
paragraph  (a)  to  read  as  follows: 

§73.5005    Filing  of  long-form  applications. 

(a)  Within  thirty  (30)  days  following 
the  close  of  bidding  and  notification  to 
the  winning  bidders,  each  winning 
bidder  must  submit  an  appropriate  long- 
form  application  (FCC  Form  301,  FCC 
Form  346,  FCC  Form  349  or  FCC  Form 
330)  for  each  construction  permit  or 
license  for  which  it  was  the  high  bidder. 
Long-form  applications  filed  by  winning 
bidders  shall  include  the  exhibits 
required  by  §  1.2107(d)  of  this.chaijter 


(concerning  any  bidding  consortia  or 
joint  bidding  arrangements);  §  1.2110(j) 
of  this  chapter  (concerning  designated 
entity  status,  if  applicable);  and  §  1.2112 
of  this  chapter  (concerning  disclosure  of 
ownership  and  real  party  in  interest 
information,  and,  if  applicable, 
disclosure  of  gross  revenue  information 
for  small  business  applicants); 
***** 

■  40.  Amend  §  73.5009  by  revising 
paragraph  (b)  to  read  as  follows: 

§  73.5009    Assignment  or  transfer  of 
control. 

***** 

(b)  The  ownership  disclosure 
requirements  found  at  §  1.2112(a)  of  this 
chapter  shall  not  apply  to  an  applicant 
seeking  consent  to  assign  or  transfer 
control  of  a  broadcast  construction 
permit  or  license  awarded  by 
competitive  bidding. 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

■  41.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  307(e),  309,  and 
332,  48  Stat.  1066,  1082,  as  amended;  47 
U.S.C.  154,  303,  307(e),  309,  and  332,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-ia05,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726, 12  UST  2377. 

■  42.  Amend  §  80.1252  by  removing 
paragraph  (b)(3)  and  revising  paragraphs 
(a)  and  (c)  to  read  as  follows: 

§80.1252    Designated  entitles. 

(a)  This  section  addresses  certain 
issues  concerning  designated  entities  in 
maritime  communications  services 
subject  to  competitive  bidding. 

*        *        *         *  -      * 

(c)  A  witming  bidder  that  qualifies  as 
a  small  business,  as  defined  in 

§  80.1252(b)(1),  or  consortium  of  small 
businesses  may  use  the  bidding  credit 
specified  in  §  1.2110{f)(2)(ii)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  a  very  small  business,  as  defined  in 
§  80.1252rb(2),  or  consortium  of  very 
small  businesses  may  use  the  bidding 
credit  specified  in  §  1.2110(f)(2)(i)  of 
this  chapter. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

■  43.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7}  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

■  44.  Revise  §  90.810  to  read  as  follows: 
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§  90.81 0    Bidding  credits  for  small 
businesses. 

A  wiiming  bidder  that  qualifies  as  a 
small  business,  as  defined  in 
§  90.814(b)(1),  or  a  consortiinn  of  small 
businesses  may  use  a  bidding  credit  of 
15  percent  to  lower  the  cost  of  its 
winning  bid  on  any  of  the  blocks 
identified  in  §90.61 7(d),  Table  4B.  A 
winning  bidder  that  qualifies  as  a  small 
business,  as  defined  in  §  90.814(b)(2),  or 
a  consortiimi  of  small  businesses  may 
use  a  bidding  credit  of  10  percent  to 
lower  the  cost  of  its  wiiming  bid  on  any 
of  the  blocks  identified  in  §  90.617(d), 
Table  4B. 

§90.813    [Amended] 

■  45.  Amend  §  90.813  by  replacing  the 
reference  to  "The  Bureau"  in  paragraph 
(c)(2)(ii)  widi  "The  Commission." 

■  46.  Amend  §  90.814  by  revising 
paragraph  (b)  to  read  as  follows: 

§90.814    Definitions. 

(b)  A  small  business  is  an  entity  that 
either: 

(1)  Together  with  its  affiliates,  persons 
or  entities  that  hold  attributable 
interests  in  such  entity,  and  their 
affiliates,  has  average  gross  revenues 
that  are  not  more  than  $3  million  for  the 
preceding  three  years;  or 

(2)  Together  with  its  affiliates,  persons 
or  entities  that  hold  attributable 
interests  in  such  entity,  and  their 
affiliates,  has  average  gross  revenues 
that  are  not  more  than  $15  million  for 
the  preceding  three  years. 

■  47.  Revise  §  90.815  to  read  as  follows: 

§  90.815    Records  maintenance  and 
definitions. 

(a)  Records  maintenance.  All  winning 
bidders  qualifying  as  small  businesses, 
shall  maintain  at  their  principal  place  of 
business  an  updated  file  of  ownership, 
revenue  and  asset  information, 
including  any  documents  necessary  to 
establish  eligibility  as  a  small  business, 
pursuant  to  §  90.814,  and/or  a 
consortium  of  small  businesses. 
Licensees  (and  their  successors  in 
interest)  shall  maintain  such  files  for  the 
term  of  the  license. 

fb)  Definitions.  The  term  small 
business  used  in  this  section  is  defined 
in  §90.814. 

■  48.  Amend  §  90.901  by  revising  the 
section  heading  to  read  as  follows: 

§  90.901     800  MHz  SMR  spectrum  subject 
to  competitive  bidding. 


§  90.912(b)(2),  or  a  consortium  of  very 
small  businesses  may  use  a  bidding 
credit  of  35  percent  to  lower  the  cost  of 
its  winning  bid  on  Spectrum  Blocks  A 
through  V.  A  wiiming  bidder  that 
qualifies  as  a  small  business,  as  defined 
in  §  90.912(b)(1),  or  a  consortium  of 
small  businesses  may  use  a  bidding 
credit  of  25  percent  to  lower  the  cost  of 
its  winning  bid  on  Spectrum  Blocks  A 
through  V. 

■  50.  Amend  §  90.912  by  removing 
paragraphs  (b)(3)  and  (b)(4),  and  revising 
paragraph  (b)  introductory  text  to  read  as 
follows: 

§90.912    Definitions. 

***** 

(b)  Small  and  very  small  businesses. 


■  51.  Revise  §  90.913  to  read  as  follows: 

§90.913    Record  maintenance  and 
definitions. 

(a)  Records  maintenance.  All  winning 
bidders  qualifying  as  small  or  very  small 
businesses,  shall  maintain  at  their 
principal  place  of  business  an  updated 
file  of  ownership,  revenue  and  asset 
information,  including  any  document 
necessary  to  establish  eligibility  as  a 
small  or  very  small  business,  as  defined 
in  §  90.912,  and/or  consortium  of  small 
businesses  (or  consortium  of  very  small 
businesses).  Licensees  (and  their 
successors  in  interest)  shall  maintain 
such  files  for  the  term  of  the  license. 

(b)  Definitions.  The  terms  small  and 
very  small  business  used  in  this  section 
are  defined  in  §90.912. 

■  52.  Revise  §  90.1017  to  read  as  follows: 

§90.1017    Bidding  credits  for  small 
businesses  and  very  small  businesses. 

A  wiiming  bidder  that  qualifies  as  a 
small  business,  as  defined  in 
§  90.1021(b)(1),  or  a  consortium  of  small 
businesses  may  use  a  bidding  credit  of 
25  percent  to  lower  the  cost  of  its 
winning  bid.  A  winning  bidder  that 
qualifies  as  a  very  small  business,  as 
defined  in  §  90.1021(b)(2),  or  a 
consortium  of  very  small  businesses 
may  use  a  bidding  credit  of  35  percent 
to  lower  the  cost  of  its  winning  bid. 

■  53.  Amend  §  90.1021  by  removing 
paragraph  (b)(3)  and  revising  (b) 
introductory  text  to  read  as  follows: 

§90.1021     Definitions  concerning 
competitive  bidding  process. 


49.  Revise  §  90.910  to  read  as  follows:  (tj  gmall  and  very  small  business. 


§90.910    Bidding  credits. 

A  wiiming  bidder  that  qualifies  as  a 
very  small  business,  as  defined  in 


54.  Revise  §  90.1023  to  read  as  follows: 


§90.1023    Records  maintenance  and 
definitions. 

(a)  Records  maintenance.  All  winning 
bidders  qualifying  as  small  or  very  small 
businesses  shall  maintain  at  their 
principal  place  of  business  an  updated 
file  of  ownership,  revenue,  and  asset 
information,  including  any  documents 
necessary  to  establish  eligibility  as  a 
small  business  or  very  small  business, 
as  defined  in  §  90.1021,  and/or 
consortium  of  small  businesses  (or 
consortium  of  very  small  businesses). 
Licensees  (and  their  successors-in- 
interest)  shall  maintain  such  files  for  the 
term  of  the  license.  Applicants  that  do 
not  obtain  the  license(s)  for  which  they 
applied  shall  maintain  such  files  imtil 
the  grant  of  such  license(s)  is  final,  or 
one  year  from  the  date  of  the  filing  of 
their  short-form  application  (FCC  Form 
175),  whichever  is  earlier. 

(b)  Definitions.  The  terms  small  and 
very  small  business  used  in  this  section 
are  defined  in  §  90. 1 02 1 . 

■  55.  Amend  §90.1103  by  removing 
paragraphs  {b)(3)  and  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§90.1103    Designated  entities. 

(a)  This  section  addresses  certain 
issues  concerning  designated  entities  in 
the  Location  and  Monitoring  Service 
(LMS)  subject  to  competitive  bidding. 

***** 

(c)  A  winning  bidder  that  qualifies  as 
a  small  business,  as  defined  in 
paragraph  (b)(1)  of  this  section,  or  a 
consortium  of  small  businesses  may  use 
the  bidding  credit  specified  in 
§1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  very 
small  businesses,  as  defined  in 
paragraph  (b)(2)  of  this  section,  or  a 
consortium  of  very  small  businesses 
may  use  the  bidding  credit  specified  in 
§  1. 21 10(f)(2)(i)  of  this  chapter. 

PART  95— PERSONAL  RADIO 
SERVICE 

■  56.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

■  57.  Amend  §  95.816  by  removing 
paragraph  (c)(3)  and  revising  paragraph 
(d)  to  read  as  follows: 

§95.816    Competitive  bidding  proceedings. 

***** 

(d)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  small  business,  as 
defined  in  this  subsection,  or  a 
consortium  of  small  businesses  may  use 
the  bidding  credit  specified  in 

§  1.2110(f)(2)(ii)  of  this  chapter.  A 
wiiming  bidder  that  qualifies  as  a  very  . 
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small  business 
section,  or  a 
businesses 
specified  in 
§1.2110(f)(2 


as  deBned  in  this 
consortium  of  very  small 

use  the  bidding  credit 
iccordance  with 
(i)  of  this  chapter. 


may 


PART-101— fIXED  MICROWAVE 
SERVICES 

■  58.  The  au  hority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  A  7  U.S.C.  154,  303. 

■  59.  Amend  §  101.538  by  removing 
paragraphs  (•)(4)  and  (a)(5)  and  revising 
paragraph  (b|  to  read  as  follows: 


§101.538 

*  * 

(h)  Bidding 
that  qualifies 
as  defined  in 
consortium 
may  use  the 
§1.2110(f)(2:( 
winning 
business,  as 
a  consortium 
use  the  bi 
§1.2110(0(2;: 
winning 
entrepreneur 
or  a  consorti 
use  the  bidd 
§1.2110(f)(2t 
■  60.  Revise 
follows: 


cf 


:  bid(  er 


dding 


:  bide  er 


signated  entities. 

*         * 

credits.  A  winning  bidder 
as  a  ver>'  small  business, 
this  section,  or  a 
very  small  businesses 
)idding  credit  specified  in 
i)  of  this  chapter.  A 

that  qualifies  as  a  small 
efined  in  this  section,  or 
of  small  businesses  may 

credit  specified  in 
ii)  of  this  chapter.  A 

that  qualifies  as  an 
as  defined  in  this  section, 
m  of  entrepreneurs  may 
i  ng  credit  specified  in 
iii)  of  this  chapter. 
101.1107  to  read  as 


§101.1107    B  dding  credits  for  very  small 
businesses,  small  businesses  and 
entrepreneurs , 

(a)  A  winn  ng  bidder  that  qualifies  as 
a  very  small  )usiness,  as  defined  in 

§  101.1112,  cr  a  consortium  of  very 
small  busine  iseg  may  use  a  bidding 
credit  of  45  f  ercent  to  lower  the  cost  of 
its  wiiming  hid. 

(b)  A  winn  ng  bidder  that  qualifies  as 
a  small  busir  ess,  as  defined  in 
§101.1112,  or  a  consortium  of  small 
businesses  m  ay  use  a  bidding  credit  of 
35  percent  to  lower  the  cost  of  its 
wiiming  bid. 

fc)  A  winn  ng  bidder  that  qualifies  as 
an  entrepren  fur,  as  defined  in 
§  101.1112,  or  a  consortium  of 
entrepreneur  >  may  use  a  bidding  credit 
of  25  percent  to  lower  the  cost  of  its 
wiiming  bid. 

(d)  The  bid  ding  credits  referenced  in 
paragraphs  (c ),  (b)  and  (c)  of  this  section 
are  not  cumulative. 
■  61.  Revise  f  101.1109  to  read  as 
follows: 


§101.1109    Records 

All  winnin  i 
very  small  bi 
or  entreprenf 


maintenance. 

bidders  qualifying  as 
sinesses,  small  businesses 
UTS  shall  maintain  at  their 


principal  place  of  business  an  updated 
file  of  ownership,  revenue,  and  asset 
information,  including  any  document 
necessary  to  establish  eligibility  as  a 
very  small  business,  small  business  or 
entrepreneur.  Licensees  (and  their 
successors-in-interest)  shall  maintain 
such  files  for  the  term  of  the  license. 
Applicants  that  do  not  obtain  the 
license(s)  for  which  they  applied  shall 
maintain  such  files  until  the  grant  of 
such  license(s)  is  final,  or  one  year  from 
the  date  of  the  filing  of  their  short-form 
application  (FCC  Form  175),  whichever 
is  earlier. 

§101.1112    [Amended] 

■  62.  Amend  §101.1 112  by  removing 
paragraphs  (e)  and  (f). 

■  63.  Amend  §  101.1209  by  revising 
paragraph  (b)  to  read  as  follows: 

§101.1209    Definitions. 

***** 

(b)  Small  husiness  and  very  small 
business.  (1)  A  small  business  is  an 
entity  diat  together  with  its  affiliates 
and  persons  or  entities  that  hold 
attributable  interests  in  such  entity  and 
their  affiliates,  has  average  gross 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  years. 

(2)  A  very  small  business  is  an  entity 
that  together  with  its  affiliates  and 
persons  or  entities  that  hold  attributable 
interests  in  such  entity  and  their 
affiliates,  has  average  gross  revenues 
that  are  not  more  than  $15  million  for 
the  preceding  three  years. 

■  64.  Amend  §  101.1429  by  removing 
paragraphs  (a)(4)  and  (a)(5)  and  revising 
paragraph  (b)  to  read  as  follows: 

§101.1429    Designated  entities. 

***** 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  very  small  business, 
as  defined  in  this  section,  or  a 
consortium  of  very  small  businesses 
m^y  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(i)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business,  as  defined  in  this  section,  or 
a  consortium  of  small  businesses  may 
use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  an 
entrepreneur,  as  defined  in  this  section, 
or  a  consortium  of  entrepreneurs  may 
use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

[FR  Doc.  03-18430  Filed  7-18-03;  8:45  am] 
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Facilitate  the  Provision  of  Fixed  and 
Mobile  Broadband  Access, 
Educational  and  Other  Advanced 
Services  in  the  2150-2162  and  2500- 
2690  MHz  Bands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  reinstatement. 

SUMMARY:  This  item  modifies  a  Final 
rule  to  delete  the  request  for  comment 
on  how  the  Commission  should  handle 
pending  applications  for  extension  of 
time  to  construct  Multipoint 
Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS)  stations.  In  light  of 
rtepresentations  that  many  entities  have 
developed  plans  in  the  near  future  to 
deploy  high-speed  wireless  broadband 
systems  under  our  existing  rules,  the 
Commission  now  believes  that  acting  on 
applications  for  extension  of  time  to 
construct  will  facilitate  continued 
deployment  of  broadband  services  and 
promote  innovation  and  investment. 
This  item  also  reinstates  the 
Commission's  rules  and  clarifies  that 
MDS  Basic  Trading  Area  authorization 
holders  need  not  comply  with  the  build 
out  requirements  contained  in  the 
Commission's  rules  pending  publication 
of  a  Report  and  Order  in  this 
proceeding. 

DATES:  Effective  July  21,  2003,  §  21.930 
which  was  suspended  on  June  10,  2003 
(68  FR  34560)  is  reinstated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Oliver  and  John  J.  Schauble, 
Chief,  Policy  and  Rules  Branch,  Public 
Safety  and  Private  Wireless  Division  at 
(202)  418-0680,  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Order,  FCC  03- 
169,  adopted  on  July  10,  2003,  and 
released  on  July  10,  2003.  The  full  text 
of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  FCC's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
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www.fcc.gov.  Alternative  formats  are    . 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

1.  On  April  2,  2003,  the  Commission 
released  a  Memorandum  Opinion  and 
Order  (MO&O),  68  FR  34547,  June  10, 
2003,  in  this  proceeding.  Pursuant  to 

§  1.108  of  the  Commission's  rules,  on 
our  own  motion,  we  issue  this  limited 
reconsideration  of  the  M06-0  by  (1) 
replacing  paragraph  201  (which 
addresses  applications  fdr  extension  of 
time  to  construct)  with  the  language  set 
forth  herein,  and  (2)  clarifying  our 
action  with-respect  to  §  21.930  of  the 
Commission's  rules,  which  sets  forth  the 
build-out  requirements  for  Multipoint 
Distribution  Service  (MDS)  Basic 
Trading  Authorization  (BTA)  holders. 

2.  Pending  Applications  for  Extension 
of  Time  to  Construct.  With  respect  to 
pending  applications  for  extensions  of 
time  to  construct,  we  take  this  action  in 
light  of  information  that  has  come  to  our 
attention  since  the  adoption  and  release 
of  the  M0&-0.  Specifically,  in 
connection  with  petitions  for 
reconsideration  of  our  decision  to 
impose  a  freeze  on  the  filing  of 
applications  for  new  MDS  and 
Instructional  Television  Fixed  Service 
(ITFS)  stations,  as  well  as  major  changes 
to  such  stations,  entities  have 
represented  to  us  that  they  have 
developed  plans  in  the  near  future  to 
deploy  high-speed  wireless  broadband 
systems  under  our  existing  rules.  For 
example,  WCA  estimates  that 
approximately  thirty  wireless 
broadband  operators  plan  to  deploy 
systems  in  approximately  eighty 
markets  in  the  next  twelve  months.  In 
light  of  this  information,  we  are 
concerned  that  our  decision  to  seek 
comment  on  how  to  treat  pending 
applications  for  extensions  of  time  to 
construct  MDS  and  ITFS  stations  may 
hinder  the  deployment  of  MDS  and 
ITFS  systems  aimed  at  providing 
broadband  services.  As  noted  in  the 
NPRM/MO&O,  one  of  our  primary  goals 
in  this  proceeding  is  to  "present  a 
significant  opportunity  to  provide 
alternatives  for  the  provision  of 
broadband  services  to  consumers  in 
urban,  suburban  and  rural  areas  and  to 
improve  opportunities  for  distance 
learning  and  telemedicine  services." 
Under  those  circumstances,  we  believe 
that  it  would  be  in  the  public  interest  to 
be  able  to  act  on  those  pending 
applications  for  extension  of  time  to 
construct  prior  to  the  completion  of  this 
proceeding.  We  believe  that  acting  on 
such  applications  will  facilitate 
continued  deployment  of  broadband 
services  and  promote  innovation  and 


investment  therein.  As  a  result,  we  are 
no  longer  seeking  comment  in  the 
M06-0  on  the  treatment  of  pending 
applications  for  extensions  of  time  to 
construct  MDS  and  ITFS  stations. 

3.  Accordingly,  we  delete  paragraph 
201  of  the  MO&O  and  replace  it  with  the 
following  language: 

4.  Extension/Suspension  of  current 
performance  requirements  for  site-based 
licensees.  Moreover,  we  also  believe  that 
it  is  in  the  public  interest  to  suspend  the 
construction  deadline  for  ITFS  and  MDS 
site-based  licensees  and  permittees  that 
have  unexpired  licenses  or  permits  that 
have  not  expired  as  of  the  release  date 
of  the  M06-0  and  that  have  made  a 
timely  filed  extension  request.  We 
emphasize  that  the  suspension  of  this 
construction  deadline  for  site-based 
licensees  does  not  affect  the 
requirement  for  such  licensees  to  timely 
file  a  renewal  application.  We  stress  that 
all  site-based  licensees  are  required  to 
timely  file  renewal  applications  or  face 
cancellation  of  their  licenses  regardless 
of  the  pendency  of  this  proceeding. 

5.  We  note  that  we  are  not  modifying 
our  decision  to  hold  in  abeyance  the 
construction  build-out  requirements  for 
site-based  incumbents  that  have  licenses 
or  permits  that  had  not  expired  as  of  the 
release  date  of  the  M0&-0.  Furthermore, 
we  continue  to  seek  comment  on 
whether  we  should  change  criteria  for 
granting  extension  of  time  requests 
prospectively. 

6.  MDS  BTA  Build-Out  Rule.  In  die 
MO&O,  we  "suspended"  the  August  16, 
2003  construction  deadline  for  MDS 
BTA  authorization  holders  contained  in 
§  21.930  of  the  Commission's  Rules. 
Upon  further  reflection,  we  believe  that 
our  use  of  the  term  "suspend"  did  not 
accurately  reflect  our  intent  in  this 
matter.  Our  intent  was  to  relieve  MDS 
BTA  authorization  holders  of  the 
obligation  to  meet  the  build  out 
deadline  contained  in  §  21.930  pending 
the  release  of  a  Report  and  Order  in  this 
proceeding.  In  order  to  more  accurately 
reflect  our  intention,  we  are  reinstating 
§  21.930  of  the  Commission's  Rules,  but 
stating  that  MDS  BTA  authorization 
holders  do  not  have  to  meet  the  build 
out  obligations  contained  in  that  rule 
pending  the  release  of  a  Report  and 
Order  in  this  proceeding.  We  continue 
to  seek  comment  on  how  much 
additional  time  MDS  BTA  authorization 
holders  should  receive  to  meet  their 
build  out  obligations  after  a  Report  and 
Order  is  issued  in  this  proceeding. 

7.  The  actions  contained  herein  have 
not  changed  our  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  which  was 
set  forth  in  the  MO&O.  Thus,  no 
supplemental  IRFA  is  necessary.  In 
addition,  the  action  contained  herein 


has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
and  found  to  impose  no  new  or 
modified  reporting  and/or 
recordkeeping  requirements  or  burdens 
on  the  public. 

8.  Pvu-suant  to  section  4(i)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i),  and  §  1.108  of  the  Commission's 
Rules,  47  CFR  1.108,  that  the 
Memorandum  Opinion  and  Order,  FCC 
03-56,  is  modified  as  set  forth  herein. 

9.  Pursuant  to  section  4(i)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
1 54(i),  that  §  2 1 .930  of  the  Commission's 
Rules,  47  CFR  21.930,  is  reinstated. 

10.  Pursuant  to  section  4(i)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i),  and  §21.930  of  the  Commission's 
Rules,  47  CFR  21.930,  that  MDS  BTA 
authorization  holders  need  not  comply 
with  the  build  out  requirements 
contained  in  §  21.930  of  the 
Commission's  rules  pending  the 
publishing  of  a  Report  and  Order  in  this 
proceeding. 

List  of  Subjects  in  47  CFR  Part  21 

Communications  common  carriers. 
Communications  equipment,  Radio  and 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 
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ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  continues  efforts  to 
maximize  the  efficiency  with  which 
numbering  resources  in  the  North 
American  Numbering  Plan  (NANP)  are 
used.  The  Commission  addresses  issues 
on  which  we  sought  comment  in 
Numbering  Resource  Optimization 
Third  Order  on  Reconsideration.  These 
actions  will  further  promote  our 
competition  policies,  promote  the 
efficient  and  effective  use  of  finite 
numbering  resources  and  increeise  the 
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effectiveness  of  our  numbering  resource 
optimization  measures. 
DATES:  Effect  ve  August  20,  2003. 
FOR  FURTHER  Information  contact:  Pam 
Slipakoff,  Attorney,  Wireline 
Competition  Bureau, 
Telecommun  cations  Access  Policy 
Division,  (20:1)418-7705. 
SUPPLEMENTA  »Y  INFORMATION:  This  is  a 
summary  of  t  le  Commission's  Fourth 
Report  and  Order  in  CC  Docket  No. 
99-200  and  CC  Docket  No.  95-116, 
released  on  June  18.  2003.  The  full  text 
of  this  docun  ent  is  available  for  public 
inspection  di  ring  regular  business 
hours  in  the  I  CC  Reference  Center, 
Room  CY-A2  57,  445  12th  Street,  SW., 
Washington,  )C.  20554. 

I.  Introductio  n 

1.  In  this  Older,  the  Commission 
continues  eff(  rts  to  maximize  the 
efficiency  wil  i  which  numbering 
resources  in  t  \e  NAN?  are  used.  The 
Commission  i  ddresses  the  issues  on 
which  it  soug  it  comment  in  Numbering 
Resource  Opt  mization  Third  Order  on 
Reconsiderat  on,  67  FR  16347  (April  5, 
2002).  Specif  cally,  the-Commission 
reaffirms  that  carriers  need  only  deploy 
LNP  in  switches  within  the  100  largest 
MSAs  for  wh  ch  another  carrier  has 
made  a  specific  request  for  the  provision 
of  LNP.  The  (  ommission  also  delegates 
authority  to  tl  le  state  commissions  to 
require  carrie  s  operating  within  the 
largest  100  M  sAs  that  have  not  received 
a  specific  reqi  lest  for  LNP  from  another 
carrier  to  proi  ide  LNP,  under  certain 
circumstance  ;  and  on  a  case-by-case 
basis.  The  Commission  also  concludes 
that  all  carriers,  except  those 
specifically  e:;empted,  are  required  to 
panicipate  in  thousands-block  number 
pooHUg  in  ac(  ordance  with  the  national 
rollout  schedi  lie,  regardless  of  whether 
they  are  requi  red  to  provide  LNP, 
including  cov  sred  commercial  mobile 
radio  service  CMRS)  providers  that  are 
not  required  t  :>  deploy  LNP  until 
November  24  2003.  The  Commission 
specifically  e:  empts  rural  telephone 
companies  an  d  Tier  III  CMRS  providers 
that  have  not   eceived  a  request  to 
provide  LNP  rom  the  pooling 
requirement. '  'he  Commission  also 
exempts  from  the  pooling  requirement 
carriers  that  a  'e  the  only  service 
provider  recei  ving  numbering  resources 
in  a  given  ratt  center.  Regarding  MSAs, 
the  Commissi  jn  reaffirms  its  findings 
that  the  100  1;  rgest  MSAs  include  those 
MSAs  identif  ed  in  the  1990  U.S. 
Census  report  >  as  well  as  those  areas 
included  on  aay  subsequent  U.S. 
Census  report  of  the  100  largest  MSAs. 
Although  the  [Commission  declines  to 
expand  the  Hi  t  of  the  100  largest  MSAs 


to  includaareas  in  Consolidated 
Metropolitan  Statistical  Areas  (CMSAs) 
that  would  not  otherwise  be  included  in 
the  100  largest  MSAs,  the  Commission 
delegates  to  state  commissions  the 
authority  to  determine  whether  to 
require  carriers  to  participate  in  pooling 
in  such  areas.  The  Commission  edso 
finds  AT&T's  petition  for 
reconsideration  of  the  Commission's 
decision  to  permit  incumbent  local 
exchange  carriers  (LECs)  to  recover  the 
extraordinary  costs  of  thousands-block 
number  pooling  through  access  charges 
to  be  imtimely  and  without  merit.  These 
actions  will  further  promote  our 
competition  policies,  promote  the 
efficient  and  effective  use  of  finite 
numbering  resources  and  increase  the 
effectiveness  of  our  numbering  resource 
optimization  measures. 

n.  Discussioa 

2.  Number  Portability.  The 
Commission  reaffirms  the  Commission's 
decision  in  the  Number  Portability  First 
Order  on  Reconsideration,  62  FR  18280 
(April  15, 1997),  that  all  local  exchange 
carriers  and  covered  CMRS  carriers  in 
the  100  largest  MSAs  are  required  to 
provide  LNP  upon  receipt  of  a  specific 
request  for  the  provision  of  LNP  by 
another  carrier. 

3.  The  Commission  reemphasizes  its 
view  that  LNP  is  still  an  important  tool 
for  enhancing  competition,  promoting 
numbering  resource  optimization,  and 
giving  consumers  greater  choices.  The 
Commission  believes,  however,  that  the 
current  requirements  are  sufficient  to 
meet  these  important  statutory  goals. 
The  Commission  finds  these 
requirements  to  be  reasonable  and 
efficient  because  they  allow  carriers  to 
target  their  resources  where  the  greatest 
need  for  number  portability  exists.  They 
also  limit  expenditures  in  areas  where 
there  are  relatively  few  competing 
service  providers.  The  Commission 
finds  that  maintaining  the  current  LNP 
requirement  appropriately  balances  the 
policies  and  rationale  supporting  LNP 
without  requiring  expenditure  of 
significant  resources  to  deploy  LNP  in 
areas  where  competitors  have  not 
requested  portability.  Furthermore, 
maintaining  the  ciurent  requirement 
will  not  impose  new  burdens  on  small 
carriers  operating  in  the  100  largest 
MSAs. 

4.  If  it  is  true,  as  WorldCom's 
comments  anticipate,  that  there  will  be 
new  demand  for  LNP  created  by  the 
implementation  of  LNP  by  covered 
CMRS  providers,  even  where  wireline 
competitive  LECs  have  not  yet  entered 
the  market,  potential  competitors  can 
make  the  appropriate  requests  for  LNP 
in  areas  they  intend  to  serve.  Carriers, 


including  covered  CMRS  providers  by 
November  24,  2003,  are  required  to 
make  number  portability  available 
within  specified  time-frames  after  a 
specific  request  by  another 
telecommunication  carriers  in  the  areas 
in  which  the  requesting  carrier  is 
operating  or  plans  to  operate. 
Requesting  telecommunications  carriers 
must  specifically  request  portability, 
identify  the  discrete  geographic  area 
covered  by  the  request,  and  provide  a 
tentative  date  by  which  the  carrier 
expects  to  utilize  number  portability  to 
port  prospective  customers. 

5.  The  implementation  of  pooling  was 
one  of  the  primary  considerations  for 
extending  LNP  to  all  carriers  operating 
in  the  100  largest  MSAs.  hiitially,  the 
Commission  linked  the  pooling 
requirement  to  LNP  because  it  was 
widely  accepted  that  carriers  without 
LNP  capability  could  not  participate  in 
pooling.  The  Commission  has  since 
found,  and  the  industry  has  confirmed, 
that  full  LNP  capability  is  not  necessary 
for  participation  in  pooling.  Rather,  the 
underlying  architecture.  Location 
Routing  Number  (LRN),  is  necessary  for 
such  participation.  Upon  reexamination, 
the  Commission  remains  convinced  that 
it  is  reasonable  to  require  LNP  only  in 
areas  where  competition  dictates  its 
demand,  especially  since  the 
Commission  now  knows  that  pooling 
can  be  implemented  without  full  LNP 
capability.  Thus,  the  Commission  finds 
that  requiring  LNP  capability  for  all 
carriers  in  the  100  IcU'gest  MSAs  only 
when  there  has  been  a  specific  request 
wiN  not  have  any  significant  negative 
effects  on  pooling. 

6.  The  Commission  also  delegates 
authority  to  the  state  commissions  to 
require  carriers  to  provide  LNP  under 
certain  circumstances  and  on  a  case-by- 
case  basis.  Thus,  states  may  require 
carriers  operating  within  the  largest  100 
MSAs  to  provide  LNP,  even  if  such 
carriers  have  not  received  a  specific 
request  for  LNP  from  another  carrier,  if 
doing  so  would  be  in  the  public  interest 
because  there  is  evidence  of  meaningful 
consumer  demand  for  LNP.  Although 
the  Commission  finds  that  it  is  not 
necessary  to  expand  the  LNP 
requirement  to  all  carriers  in  the  100 
largest  MSAs  regardless  of  whether  they 
have  received  a  request  for  LNP,  the 
Commission  agrees  with  the  California 
Commission  that  state  commissions 
should  have  the  discretion,  under 
certain  circumstances,  to  extend  the 
LNP  requirements  to  carriers  in  the  100 
largest  MSAs  that  would  not  otherwise 
be  required  to  implement  LNP.  This 
delegation  will  allow  the  state 
commissions  the  flexibility  to 
accommodate  specific  demand  for  LNP 
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by  consumers  in  a  manner  that 
promotes  our  numbering  resource 
optimization  goals,  competition,  and  the 
public  interest. 

7.  State  commissions  exercising  this 
delegated  authority  must  find  that  LNP 
would  serve  the  public  interest  because 
there  is  actual,  meaningful  consumer 
demand,  as  evidenced  by  consumer 
requests,  for  LNP  in  specified  areas 
within  the  largest  100  MSAs.  State 
commissions  also  must  find  that 
consumer  demand  and  numbering 
resource  optimization  considerations 
justify  the  cost  of  providing  LNP  in  the 
specified  areas,  including  impacts  on 
small  and  rural  telephone  companies. 
Because  there  is  little  incentive  for 
states  to  require  LNP  in  areas  where 
there  is  little  or  no  consumer  demand, 
and  requiring  LNP  in  such  cases  would 
be  costly  for  the  carriers  and,  in  turn, 
costly,  for  the  consiuners,  the 
Commission  is  confident  that  the  state 
commissions  will  carefully  consider  the 
consumer  demand  for  LNP  when 
utilizing  this  delegated  authority. 

8.  Thousands-Block  Number  Pooling. 
The  Commission  adopts  its  tentative 
conclusion  that  all  carriers,  including 
covered  CMRS  providers,  should  be 
required  to  participate  in  thousands- 
block  number  pooling,  regardless  of 
whether  they  are  required  to  provide 
number  portability,  in  accordance  with 
the  national  rollout  schedule.  Because 
carriers  can  participate  in  pooling  once 
they  deploy  the  LRN  architecture, 
thousands-block  number  pooling  need 
not  be  linked  to  a  carrier's  ability  to 
provide  number  portability.  The 
Commission,  therefore,  required  all 
carriers  operating  within  the  100  largest 
MSAs,  except  those  specifically 
exempted,  to  participate  in  pooling  in 
areas  where  pooling  has  been  or  will  be 
implemented  in  accordance  with  the 
national  rollout  schedule.  In  addition, 
the  Commission  directs  the  NANPA  to 
cease  assignment  of  NXX  codes  to 
carriers  after  they  are  required  to 
participate  in  pooling.  Carriers  required 
to  participate  in  pooling  must  request 
and  receive  numbering  resources  fi-om 
the  national  Pooling  Administrator  (PA). 

9.  Pooling  is  essential  to  extending  the 
life  of  the  NANP  by  making  the 
assignment  and  use  of  central  office 
codes  more  efficient.  As  previously 
found,  delaying  the  implementation  of 
national  pooling  until  all  carriers  are 
required  to  be  LNP  capable  would 
needlessly  prolong  the  inefficiencies 
resulting  ft'om  the  NXX  number 
allocation  system.  The  Commission 
continues  to  believe  that  thousands- 
block  number  pooling  will  provide  the 
greatest  benefits  when  peuticipation  is 
maximized.  In  addition,  the 


Commission  continues  to  believe  that 
the  industry  and  consumers  are  best 
served  by  national  numbering  resource 
optimization  standards  implemented 
consistently  and  in  a  competitively 
neutral  manner  across  the  nation. 
Expanding  pooling  to  all  carriers  in  the 
100  largest  MSAs  furthers  the 
Commission's  numbering  resource 
optimization  goals  by  allowing 
telephone  numbers  to  be  assigned  to 
carriers  in  smaller  blocks  in  areas  where 
the  demand  for  numbering  resources 
have  proven  to  be  the  greatest. 

10.  Generally,  the  Commission 
believes  that  the  inclusion  of  rural  and 
other  small  carriers  operating  within  the 
largest  100  MSAs  in  the  pooling 
requirement  is  very  important  to 
furthering  its  goals  of  slowing  the  pace 
of  area  code  and  NANP  exhaust. 
Because  most,  if  not  all,  of  these  carriers 
have  a  small  customer  base,  thousands- 
block  number  pooling  allows  these 
carriers  to  obtain  numbering  resources 
in  quantities  that  better  reflect  their 
actual  needs;  i.e.,  1,000  blocks  rather 
than  10,000  blocks.  This  results  in  fewer 
stranded  numbers  and  thus  better 
utilization  rates.  Nevertheless,  the 
Commission  recognizes  that  the  costs 
associated  with  implementing 
thousands-block  number  pooling 
without  having  first  implemented  LNP 
can  be  particularly  burdensome  to  rural 
and  small  carriers.  Several  commenters 
therefore  suggest  it  is  necessary  to  create 
an  exemption  from  pooling  for  these 
carriers. 

1 1 .  Several  commenters  state  that 
many  rural  carriers  do  not  operate  in 
competitive  markets.  The  Commission 
knows  that  pooling  is  most  effective  in 
areas  where  competition  exists,  because 
it  allows  multiple  service  providers  to 
more  effectively  share  limited  resources. 
Where  there  is  less  competition,  and 
therefore  fewer  carriers  requiring 
numbering  resoiuces,  pooling  has  less 
impact  on  numbering  resource  exhaust. 
Because  many  rural  and  other  small 
carriers  operate  in  areas  where  they  are 
the  only  or  one  of  a  few  service 
providers,  they  are  less  likely  to  require 
multiple  NXX  codes  or  blocks  of 
numbers  in  a  manner  that  will  drive 
premature  area  code  exhaust.  The 
Commission  therefore  finds  that  a 
limited  exemption  for  these  carriers  is 
warranted. 

12.  The  Commission  is  also  mindful 
of  the  concerns  raised  by  some 
conunenters  regarding  the  costs  to  rural 
and  small  carriers  associated  with  the 
implementation  of  thousands-block 
number  pooling.  Although  the  specific 
costs  of  implementing  pooling  for  rural 
carriers  are  unknown  at  this  time,  the 
Commission  knows  that  these  costs  may 


ultimately  result  in  increased  customer 
costs.  The  Commission  believes, 
therefore,  that  the  added  bejiefits  to  be 
gained  by  requiring  certain  carriers  that 
have  not  received  a  request  for  LNP  to 
participate  in  pooling  do  not  outweigh 
the  potential  burden,  specifically  the 
cost  associated  with  pooling,  on  such 
carriers.  The  Commission  therefore 
exempts  from  the  pooling  requirement 
rural  telephone  companies,  as  defined 
in  the  Communications  Act  of  1934,  as 
amended,  that  have  not  received  a 
request  to  provide  LNP.  The 
Commission  also  exempts  Tier  III 
wireless  carriers,  as  defined  in  the  E911 
Stay  Order,  that  have  not  received  a 
request  to  deploy  LNP.  Once  an 
exempted  rural  telephone  company  or 
Tier  III  wireless  carrier  has  received  a 
request  to  provide  LNP.  however,  that 
carrier  must  participate  in  pooling.  State 
commissions  may  petition  the 
Commission  for  authority  to  require 
these  exempted  carriers  to  implement 
pooling  in  areas  within  the  largest  100 
MSAs  if  they  can  demonstrate  that 
participation  in  pooling  will  further  its 
numbering  resource  optimization  goals. 

13.  In  addition,  because  the 
Commission  finds  that  pooling  has  less 
impact  on  numbering  resource  exhaust 
where  there  is  no  competition,  the 
Commission  declines  to  impose  pooling 
costs  on  carriers  that  are  not  required  to 
provide  LNP  operating  in  areas  where 
there  are  no  competing  service 
providers.  The  Commission  therefore 
exempts  carriers  operating  in  rate 
centers  within  the  largest  100  MSAs, 
where  they  are  the  only  service  provider 
receiving  numbering  resources,  from  the 
pooling  requirement  in  those  rate 
centers.  Once  such  a  carrier  receives  a 
request  to  provide  LNP,  however,  the 
carrier  must  then  also  participate  in 
pooling  in  areas  where  it  is  deployed. 

14.  100  Largest  MSAs.  The 
Commission  reaffirms  its  finding  that 
the  100  largest  MSAs  include  those 
MSAs  identified  in  the  1990  U.S. 
Census  reports  and  all  subsequent  U.S. 
Census  updates  of  the  100  largest  MSAs. 
The  Commission  declines,  however,  to 
expand  the  list  of  the  100  largest  MSAs 
to  include  areas  in  CMSAs  that  would 
not  otherwise  be  included  on  the  list  of 
the  100  largest  MSAs.  Nevertheless,  the 
Commission  delegates  to  the  state 
commissions  the  authority  to  determine 
whether  pooling  should  be  extended  to 
areas  included  in  CMSAs  that  otherwise 
would  not  be  included  as  one  of  the  100 
largest  MSAs.  In  doing  so,  the 
Commission  aims  to  focus  pooling 
efforts  on  the  nation's  most  densely 
populated  areas  so  as  to  slow  the  further 
proliferation  of  area  codes. 
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15.  The  Coi  amission  has  focused  on 
pooling  efforts  in  the  largest  MSAs 
because  thost  are  the  areas  most  likely 
to  have  comp  jtitive  markets  that  would 
benefit  from  |  looling.  Conversely,  the 
Commission  las  not  required  carriers  to 
participate  in  pooling  in  less  populous 
areas  because  the  full  benefits  of  pooling 
are  less  likely  to  be  realized  in  areas 
without  suffi(  ient  competition.  Several 
commenters  j  oint  out,  however,  that 
many  nearby  ar  adjoining  areas  within 

a  CMSA  have  similar  demographics  to 
the  original  N  SA  and  believe  it 
appropriate  td  include  CMSAs  in  the 
MSA  list  rega  rdless  of  whether  they 
would  otherv  ise  be  included  on  the  list 
of  the  100  lari  [est  MSAs.  The 
Commission  I  inds  insufficient  evidence 
in  the  record  o  determine  if  these 
expanded  are  is  have  sufficient 
competition  1 3  justify  extension  of  the 
MSA  list,  and  therefore  decline  to 
determine  wh  ich,  if  any,  of  these 
localities  shoi  dd  be  included  on  the 
MSA  list.  Rat  ler,  the  Commission  finds 
that  the  state  <  ;ommissions  are  better 
positioned  to  assess  local  conditions 
and  determin  (  whether  to  extend 
pooling  to  the  se  areas.  In  making  this 
determinatior  ,  states  should  consider 
such  factors  a  >  the  number  of  competing 
service  provic  ers  in  the  extended  areas, 
whether  the  ii  iclusion  of  such  areas 
would  further  the  Commission's 
competition  and  numbering  resource 
optimization  ;oals,  population  trends  in 
the  extended  ireas,  and  customer  use 
patterns  and  \  olumes.  Accordingly,  the 
Commission  (  elegates  to  state 
commissions  iie  authority  to  determine 
whether  to  ex  end  pooling  to  areas 
within  CMSA  5  that  otherwise  would  not 
be  included  oi  the  list  of  the  largest  100 
MSAs.  State  commissions  may  not, 
however,  reqi  ire  exempted  carriers  to 
participate  in  pooling  in  these  extended 
areas. 

16.  Untime,  y  Petition  for 
Reconsidemti  on  and  Motions.  On  May 
6,  2002,  AT&' '  filed  a  petition  for 
reconsiderati(  n  of  the  Numbering 
Resource  Opt  mization  Third  Order  on 
Reconsiderati  on,  requesting  that  the 
Commission  i  econsider  its  decision  to 
permit  incum  jent  LECs  to  recover  the 
extraordinary  costs  of  thousands-block 
number  pooli  ig  through  access  charges. 
The  Commiss  ion  denies  AT&T's 
petition  as  untimely  filed.  The 

nevertheless  briefly 
merits  of  AT&T's  petition 
on  its  own  m(  tion.  Because  the 
Commission  finds  that  no  new^issues 
have  been  rail  ed  that  were  not 
addressed  in  i  he  Numbering  Resource 
Optimization  Third  Report  and  Order, 
the  Commissi  3n  declines  to  reconsider 


Conunissions 
discusses  the 


its  prior  findings  regarding  pooling  cost 
recovery. 

17.  A  petition  for  reconsideration  in  a 
rulemaking  proceeding  must  be  filed 
within  30  days  after  public  notice  of  the 
Commission's  action.  The  Commission's 
rules  provide  that  public  notice  in  a 
rulemaking  proceeding  occurs  upon 
publication  of  the  document,  or  a 
summary  thereof,  in  the  Federal 
Register.  In  the  Numbering  Resource 
Optimization  Third  Report  and  Order, 
the  Commission  established  the 
appropriate  cost  recovery  mechanism 
for  thousands-block  number  pooling, 
and  that  issue  was  not  reopened  in  the 
Numbering  Resource  Optimization 
Third  Order  on  Reconsideration.  The 
Numbering  Resource  Optimization 
Third  Report  and  Order  was  published 
in  the  Federal  Register  on  February  12, 
200*2,  67  FR  6431;  and,  therefore, 
petitions  for  reconsideration  were  due 
by  March  14.  2002.  As  noted,  AT&T  did 
not  file  its  petition  until  May  6,  2002. 
The  Commission  therefore  finds  that 
AT&T's  petition  for  reconsideration  was 
untimely  filed,  and  dismisses  it 
accordingly. 

18.  Acknowledging  that  its  petition 
may  be  untimely,  AT&T  also  argues  that 
the  effect  of  the  Numbefing  Resource 
Optimization  Third  Report  and  Order 
was  not  readily  apparent  at  the 
reconsideration  deadline  for  that  order 
and  asks  the  Commission  to  reconsider 
its  decision  on  its  own  motion. 
Notwithstanding  its  dismissal  of  AT&T's 
petition  as  untimely,  the  Commission 
briefly  addresses  the  merits  of  AT&T's 
arguments  and  concludes  that  no 
change  in  pooling  cost  recovery  should 
be  made. 

19.  In  the  Numbering  Resource 
Optimization  Third  Report  and  Order, 
the  Commission  determined  that 
incumbent  LECs  subject  to  rate  of  return 
or  price  cap  regulation  may  recover 
their  extraordinary  carrier-specific  ^osts 
directly  related  to  thousands-block 
number  pooling  implementation 
through  existing  cost  recovery 
mechanisms.  The  Commission 
concluded  that,  because  thousands- 
block  number  pooling  had  been 
mandated  as  a  national  numbering 
resoiu'ce  optimization  strategy, 
permitting  recovery  of  the  extraordinary 
costs  of  number  pooling  in  access 
charges  is  appropriate. 

20.  AT&T  argues  that  carriers  should 
bear  their  own  carrier-specific  pooling 
costs,  and  that  allowing  recovery  of 
pooling  costs  through  access  charges 
inappropriately  allows  incumbent  LECs 
to  shift  their  costs  to  interexchange 
carriers  (IXCs).  In  the  Numbering 
Resource  Optimization  Third  Report 
and  Order,  the  Conunission  considered 


this  argument  and  found  that  numbering 
administration  is  inherently  access- 
related,  explaining  that  without 
numbers,  the  provision  of  which  is  a 
basic  telephone  network  function,  IXCs 
would  be  unable  to  route  subscriber 
calls.  Pooling  is  an  enhancement  of 
ordinary  numbering  administration,  and 
access  charges  are  the  means  by  which 
access  customers  share  in  the  costs  of 
operating  and  maintaining  the 
telephone  network.  Accordingly,  the 
Commission  concluded  that  it  is 
appropriate  for  IXCs  and  other  access 
customers  to  share  in  the  costs  of 
thousands-block  number  pooling.  AT&T 
also  argues  that  permitting  incumbent 
LECs  to  recover  pooling  costs  in  access 
charges  is  an  impermissible  subsidy  in 
violation  of  section  254(e)  of  the  Act.  In 
the  Numbering  Resource  Optimization 
Third  Report  and  Order,  the 
Commission  addressed  this  claim  by 
finding  that,  because  access  charges  are 
intended  to  recover  a  portion  of 
telephone  network  costs,  permitting 
recovery  of  the  extraordinary  costs  of 
number  pooling  in  access  charges  is 
neither  an  implicit  or  explicit  subsidy. 

21.  AT&T  further  argues  that  this 
pooling  cost  recovery  mechanism  is  not 
competitively  neutral,  in  violation  of 
section  251(e)  of  the  Act.  To  the 
contrary,  the  Commission  concluded  in 
the  Numbering  Resource  Optimization 
Third  Report  and  Order  that  pooling,  as 
a  numbering  resource  optimization 
strategy,  is  a  part  of  numbering 
administration,  and  that  access  charges 
are  intended  to  recover  a  portion  of 
telephone  network  costs,  which  include 
number  administration  costs.  Thus, 
permitting  recovery  of  the  extraordinary 
costs  of  thousands-block  number 
pooling  through  access  charges  is 
consistent  with  the  statutory  mandate  of 
competitive  neutrality.  AT&T  also 
suggests  that  the  Commission's  decision 
to  permit  thousands-block  number 
pooling  cost  recovery  through  access 
charges  is  inconsistent  with  the 
Numbering  Resource  Optimization  First 
Report  and  Order  and  with  the 
Commission's  decision  not  to  allow 
recovery  of  LNP  costs  through  access 
charges.  The  Commission  finds  that  the 
decision  to  allow  recovery  of  thousands- 
block  number  pooling  costs  through 
access  charges  is  fully  consistent  with 
the  Commission's  decisions  in  prior 
orders.  In  the  Numbering  Resource 
Optimization  First  Report  and  Order, 
the  Commission  adopted  the  same 
competitively  neutral  cost  recovery 
framework  for  thousands-block  number 
pooling  that  it  adopted  for  LNP,  but  it 
also  found  that  the  determination  of  the 
appropriate  cost  recovery  mechanism 
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(i.e.,  recovery  through  access  or, 
alternatively,  end-user  charge)  would  be 
decided  in  a  future  order  after  further 
comment.  In  the  Numbering  Resource 
Optimization  Third  Report  and  Order, 
the  Commission  followed  the  reasoning 
of  the  LNP  Third  Report  and  Order  to 
conclude  that  urdike  LNP,  thousands- 
block  number  pooling  is  access  related, 
and  thus  recovery  of  pooling  costs 
through  access  charges  is  competitively 
neutral.  AT&T  otherwise  raises  no  new 
evidence  or  arguments  not  already 
considered  by  the  Commission. 
Accordingly,  the  Commission  declines 
to  reconsider  its  prior  order. 

22.  Finally,  the  Commission  grants 
the  motion  of  the  California  PUC  to 
accept  its  late  filed  comments.  On  its 
own  motion,  the  Commission  also 
accepts  the  late  filed  reply  comments  of 
the  Texas  PUC. 

m.  Procedural  Matters 

A.  Final  Regulatory  Flexibility  Analysis 

23.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Third  Order  on  Reconsideration  in  CC 
Docket  No.  99-200,  Third  Fiu-ther 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  99-200,  and  Second  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  95-116  (Further  Notice).  The 
Conunission  sought  written  public 
comment  on  the  proposals  in  the 
Further  Notice,  including  comment  on 
the  IRFA.  This  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to 
the  RFA. 

1 .  Need  for,  and  Objectives  of,  the 
Fourth  Report  and  Order 

24.  In  the  Fiulher  Notice,  we  sought 
public  comment  on  whether  we  should 
again  extend  the  local  number 
portability  (LNP)  requirements  to  all 
carriers  in  the  100  largest  Metropolitan 
Statistical  Areas  (MSAs),  regardless  of 
whether  they  receive  a  request  to 
provide  LNP.  We  also  sought  comment 
on  whether  all  carriers  in  the  100  largest 
MSAs  should  be  required  to  participate 
in  thousands-block  number  pooling 
regardless  of  whether  they  are  required 
to  be  LNP  capable.  Finally,  we  sought 
comment  on  whether  all  MSAs  included 
in  the  consolidated  metropolitan 
statistical  areas  (CMSAs)  should  be 
included  on  the  Commission's  list  of  the 
100  largest  MSAs. 

25.  With  this  Fourth  Report  and  Order 
in  CC  Docket  No.  99-200  and  Fourth 
Report  and  Order  in  CC  Docket  No.  95- 
116,  we  continue  efforts  to  maximize 
the  efficiency  with  which  numbering 
resoinces  in  the  North  American 


Numbering  Plan  (NANP)  are  used.  We 
also  attempt  to  continue  the 
implementation  of  telephone  number 
portability  and  thousands-block  number 
pooling  with  the  minimum  regulatory 
and  administrative  burden  on 
telecommunications  carriers.  In 
particular,  we  reaffirm  that  carriers  need 
only  deploy  LNP  in  switches  within  the 
100  largest  MSAs  for  which  another 
carrier  has  made  a  specific  request  for 
the  provision  of  LNP.  We  also  delegate 
authority  to  the  state  commissions  to 
require  carriers  operating  within  the 
largest  100  MSAs  that  have  not  received 
a  specific  request  for  LNP  from  another 
carrier  to  provide  LNP,  under  certain 
circumstances  and  on  a  case-by-case 
basis.  We  also  conclude  that  all  carriers, 
except  those  specifically  exempted,  are 
required  to  participate  in  thousands- 
block  number  pooling  in  accordance 
with  the  national  rollout  schedule, 
regardless  of  whether  they  are  required 
to  provide  LNP  including  covered 
commercial  mobile  radio  service 
(CMRS)  providers  that  are  not  required 
to  deploy  LNP  until  November  24,  2003. 
We  specifically  exempt  rural  telephone 
companies  and  Tier  III  CMRS  providers 
that  have  not  received  a  request  to 
provide  LNP  from  the  pooling 
requfrement.  We  also  exempt  from  the 
pooling  requirement  carriers  that  are  the 
only  service  provider  receiving 
numbering  resources  in  the  rate  center. 
We  also  find  AT&T's  petition  for 
reconsideration  of  the  Commission's 
decision  to  permit  incumbent  local 
exchange  carriers  (LECs)  to  recover  the 
extraordinary  costs  of  thousands-block 
niunber  pooling  through  access  charges 
to  be  untimely  and  without  merit. 

2.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IFRA 

26.  No  comments  specifically 
addressed  the  IFRA.  Commenters, 
however,  responded  to  several  issues 
addressed  in  the  Further  Notice  of 
Proposed  Rulemaking  that  concern 
small  entities.  Generally,  commenters 
from  the  state  commissions  support 
extending  the  LNP  requirement  to  all 
carriers  in  the  100  largest  MSAs, 
regardless  of  whether  there  has  been  a 
request.  Most  commenters  agree  that  all 
carriers  in  the  100  largest  MSAs  should 
be  required  to  participate  in  thousands- 
block  number  pooling  regardless  of 
whether  they  are  LNP  capable.  Several 
of  these  conunenters  suggest  that 
thousands-block  number  pooling  should 
be  as  expansive  as  possible  in  order  to 
promote  efficient  and  effective 
numbering  resoiu'ce  optimization.  Other 
conunenters  suggested  that  an 


exemption  should  be  established  for 
small  carriers. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

27.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jiurisdiction." 
The  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  for  its  activities.  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

28.  The  most  reliable  source  of 
information  regarding  the  total  number 
of  certain  common  carriers  and  related 
providers  nationwide,  as  well  as  the 
number  of  commercial  wireless  entities, 
appears  to  be  data  the  Commission 
publishes  bi-annually  in  its  Trends  in 
Telephone  Service  Report.  According  to 
data  in  the  most  recent  report,  there  are 
5,679  interstate  carriers.  These  carriers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchange  service,  and  resellers. 

29.  We  have  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

30.  Wired  Telecommunications 
Carriers.  The  SBA  has  developed  a 
small  business  size  standard  for  Wired 
Teleconununications  Carriers,  which 
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consists  of  al  such  companies  having 
1500  or  fewe  employees.  According  to 
Census  Bure<  u  data  for  1997,  there  were 
2,225  wired  Islecommunications 
carriers  that  lad  1,500  or  fewer 
employees.  C  f  this  total,'  2,201  firms  had 
999  or  fewer  jmployees,  and  24  firms 
had  employn  lent  of  1 ,000  employees  or 
more.  Thus,  i  ve  estimate  that  no  more 
than  2,225  w  red  telecommunication 
carriers  are  si  nail  businesses  that  may  be 
affected  by  tl:  e  regulations. 

31.  Local  Eicchange  Carriers.  Neither 
the  Commiss  on  nor  the  SBA  has 
developed  a  ( lefinition  specifically  for 
small  LECs. "  he  closest  applicable 
definition  un  der  the  SBA  rules  is  for 
Wired  Telecammunications  Carriers. 
According  to  the  Trends  in  Telephone 
Service  data,  1,329  incumbent  carriers 
reported  that  they  were  engaged  in  the 
provision  of  I  ocal  exchange  services.  Of 
these  1,329  cumpanies,  an  estimated 
1,024  have  1, 500  or  fewer  employees 
and  an  estimi  ted  305  have  more  than 
1,500  employees  (alone  or  in 
combination  vith  affiliates). 
Consequently ,  we  estimate  that  no  more 
than  1,024  pr  3viders  of  local  exchange 
service  are  sn  lall  businesses  that  may  be 
affected  by  the  regulations. 

32.  Interex(  hange  Carriers.  Neither 
the  Commissi  on  nor  the  SBA  has 
developed  a  (  efinition  of  small  entities 
specifically  a  jplicable  to  providers  of 
interexchangi  s  services  (IXCs).  The 
closest  applic  able  definition  under  the 
SBA  rules  is   or  Wired 
Telecommun  cations  Carriers. 
According  to  the  Trends  in  Telephone 
Service  data,  229  carriers  reported  that 
they  were  enj  aged  in  the  provision  of 
interexchang<  services.  Of  these  229 
companies.  1  U  have  1,500  or  fewer 
employees  ar  d  48  have  more  than  1,500 
employees  (a  one  or  in  combination 
with  affiliate; ).  Consequently,  we 
estimate  that  lo  more  than  181  small 
entity  IXCs  m  ay  be  affected  by  the 
regulations. 

33.  Competitive  Access  Providers 
(CAPs).  Neith  er  the  Commission  nor  the 
SBA  has  deve  loped  a  definition  of  small 
entities  speci  ically  applicable  to  CAPs. 
The  closest  a]  iplicable  definition  under 
the  SBA  rule;  is  for  Wired 
Telecommun  cations  Carrier.  According 
to  the  Trends  in  Telephone  Service  data, 
532  CAPs  anc  competitive  LECs  and  55 
other  LECs  re  sorted  that  they  were 
engaged  in  th  ;  provision  of  competitive 
local  exchang  e  services.  Of  these  587 
companies,  4  il  CAPs  and  competitive 
LECs  and  53  other  LECs  have  1,500  or 
fewer  employees  and  121  CAPs  and 
competitive  L  ECs  and  2  other  LECs  have 
more  than  1.500  employees  (alone  or  in 
combination  vith  affiliates). 
Consequently,  we  estimate  that  no  more 


than  411  small  entity  CAPs  and  53  other 
LECs  may  be  affected  by  the  regulations. 

34.  Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable  SBA 
definition  for  a  reseller  is  for  Wired 
Telecommunications  Carriers. 
According  to  the  Trends  in  Telephone 
Service  data,  576  toll  resellers  and  134 
local  resellers  reported  that  they  were 
engaged  in  the  resale  of  telephone 
service.  Of  these  710  companies,  669 
have  1,500  or  fewer  employees  and  41 
have  more  than  1,500  employees  (alone 
or  in  combination  with  affiliates). 
Consequently,  we  estimate  that  no  more 
than  669  small  entity  resellers  may  be 
affected  by  the  regulations. 

35.  Wireless  Telephony  including 
Cellular,  Personal  Communications 
Service  (PCS)  and  Specialized  Mobile 
Radio  (SMR)  Telephony  Carriers. 
Wireless  telephony  includes  cellular, 
PCS  or  SMR  service  providers.  The  SBA 
has  developed  a  definition  of  small 
entities  applicable  to  cellular  licensees 
that  consists  of  all  such  companies 
having  1,500  or  fewer  employees. 
According  to  the  Trends  in  Telephone 
Service  data,  858  carriers  reported  that 
they  were  engaged  in  the  provision  of 
wireless  telephony.  Of  these  858 
companies,  291  wireless  telephony 
providers  have  1,500  or  fewer 
employees  and  567  wireless  telephony 
providers  have  more  than  1,500 
employees  (alone  or  in  combination 
with  affiliates).  Consequently,  we 
estimate  that  no  more  than  291  small 
carriers  providing  wireless  telephony 
services  may  be  affected  by  the 
regulations. 

36.  Paging  Service.  The  SBA  has 
developed  a  definition  of  small  entities 
applicable  to  providers  of  paging 
services  that  consists  of  all  such 
companies  having  1,500  or  fewer 
employees.  According  to  the  Trends  in 
Telephone  Service  data,  576  companies 
reported  that  they  were  engaged  in  the 
provision  of  paging  service.  Of  these 
1,434  companies,  557  paging  companies 
have  1,500  or  fewer  employees  and  19 
paging  companies  have  more  than  1,500 
employees  (alone  or  in  combination 
with  affiliates).  Consequently,  we 
estimate  that  no  more  than  291  small 
carriers  providing  paging  services  may 
be  affected  by  the  regulations. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

37.  The  requirements  discussed 
herein  should  not  require  additional 
reporting,  recordkeeping  or  compliance 
requirements  for  service  providers.  In 


this  Report  and  Order,  we  are  not 
mandating  new  recordkeeping  and 
compliance  requirements.  Rather,  we 
are  affirming,  clarifying  or  reducing 
requirements. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

38.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fi-om 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

39.  In  this  Fourth  Report  and  Order, 
we  decline  to  extend  local  number 
portability  requirements  to  carriers 
operating  in  the  100  largest  MSAs  that 
have  not  yet  received  a  request  to 
deploy  local  number  portability  from  a 
competing  carrier.  By  maintaining  our 
current  local  number  portability 
requirement,  we  will  not  impose  new 
burdens  on  small  carriers  operating  in 
the  100  largest  MSAs.  We  believe  that 
the  costs  associated  with  the  alternative 
of  requiring  all  carriers,  including  small 
entities,  to  deploy  local  number 
portability  in  the  absence  of  a  request 
would  outweigh  any  number 
optimization  benefit. 

40.  In  addition,  we  exempt  rural 
telephone  companies  and  Tier  III  CMRS 
carriers  from  the  pooling  requirement 
until  they  are  required  to  implement 
LNP.  We  also  exempt  from  the  pooling 
requirement  carriers  operating  in  rate 
centers  where  they  are  the  only  service 
provider  receiving  numbering  resources. 
Once  such  a  carrier  receives  a  request  to 
provide  LNP,  the  carrier  must  then  also 
participate  in  pooling  in  areas  where  it 
is  deployed.  If,  however,  a  state  believes 
that  a  carrier  that  qualifies  for  this    ' 
exemption  should  participate  in  pooling 
to  further  our  numbering  resource 
optimization  goals,  the  state 
commission  may  petition  the 
Commission  for  authority  to  require 
such  carriers  to  implement  pooling. 

41.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  this 
Fourth  Report  and  Order,  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  the  Commission  will 
send  a  copy  of  this  Fourth  Report  and 
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Order,  including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  A 
copy  of  this  Fourth  Report  and  Order 
and  FRFA  (or  summaries  thereof)  will 
also  be  published  in  the  Federal 
Register. 

rv.  Ordering  Clauses 

42.  Pursuant  to  the  authority 
contained  in  sections  1,  3,  4,  201-205, 
251  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151,  153,  154, 
201-205,  and  251,  this  Fourth  Report 
and  Order  is  hereby  adopted  and  part  52 
of  the  Commission's  rules  are  amended 
and  adopted  as  set  forth  in  Appendix  A 
of  the  Fourth  Report  and  Order. 

43.  Pursuant  to  the  authority 
contained  in  sections  1,  2,  3,  4,  251(e), 
254(e),  and  405  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C  151. 
152,  153. 154,  251(e),  254(e),  and  405, 
and  §  1.429  of  the  Commission's  rules, 
47  CFR  1.429,  the  petition  for 
reconsideration  filed  by  AT&T  on  May 
6,  2002  is  denied. 

44.  Pursuant  to  the  authority 
contained  in  Sections  1,  3,  4,  201-205, 
251  of  the  Communications  Act  of  1934. 
as  amended,  47  U.S.C.  151,  153. 154. 
201-205.  and  251,  this  fourth  further 
notice  of  proposed  rulemaking  is  hereby 
adopted. 

45.  The  amendments  to  §§  52.20 
through  52.31  of  the  Commission's  rules 
as  set  forth  in  the  rule  changes  are 
adopted,  effective  August  20,  2003.  The 
action  contained  herein  has  been 
analyzed  with  respect  to'the  Paperwork 
Reduction  Act  of  1995  and  found  to 
impose  no  new  or  modified  reporting 
and/or  recordkeeping  requirements  or 
burdens  on  the  public. 

46.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Fourth  Report  and  Order  in  CC 
Docket  No.  99-200  and  CC  Docket  No. 
95-116,  and  Fourth  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
99-200,  including  the  Final  Regulatory 
Flexibility  Analysis  and  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers, 
Telecommunications,  Telephone. 
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Secretary. 

Final  Rules 

■  For  the  reason  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  52  as 
follows: 


i>ART  52— NUMBERING 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Sections  1,  2,  4,  5,  48  Stat.  1066, 
as  amended:  47  U.S.C.  151,  152,  154,  155 
unless  otherwise  noted.  Interpret  or  apply 
sees.  3,  4,  201-05,  207-09.  218,  225-7,  251- 
2,  271  and  332,  48  Stat.  1070,  as  amended, 
1077;  47  U.S.C.  153,  154,  201-205,  207-09, 
218,  225-7,  251-2,  271  and  332  unless 
otherwise  noted. 

■  2.  Section  52.20  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  52.20    Thousands-block  number  pooling. 

***** 

(b)  General  requirements.  Pursuant  to 
the  Commission's  adoption  of 
thousands-block  number  pooling  as  a 
mandatory  nationwide  numbering 
resource  optimization  strategy,  all 
carriers,  except  those  exempted  by  the 
Commission,  must  participate  in 
thousands-block  number  po»ling"Where 
it  is  implemented  and  inMccordance 
with  the  national  thousands-block 
number  pooling  framework  and 
implementation  schedule  established  by 
the  Commission. 
***** 

■  3.  Section  52.21  is  amended  by 
removing  paragraph  (r),  redesignating 
paragraphs  (a)  through  (q)  as  paragraphs 
(b)  through  (r),  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§52.21     Definitions. 

***** 

(a)  The  term  100  largest  MSAs 
includes  the  100  largest  MSAs  as 
identified  in  the  1990  U.S.  Census 
reports,  as  set  forth  in  the  Appendix  to 
this  part,  as  well  as  those  areas 
identified  as  one  of  tliC  largest  100 
MSAs  on  subsequent  updates  to  the  U.S. 
Census  reports. 
***** 

■  4.  Section  52.23  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§52.23    Deployment  of  long-term  database 
methods  for  number  portability  by  LECs. 

***** 

(b)(1)  All  LECs  must  provide  a  long- 
term  database  method  for  number 
portability  in  the  100  largest 
Metropolitan  Statistical  Areas  (MSAs), 
as  defined  in  §  52.21  (k).  in  switches  for 
which  another  carrier  has  made  a 
specific  request  for  the  provision  of 
number  portability,  subject  to  paragraph 
(b)(2)  of  this  section. 
***** 

■  5.  Section  52.31  is  amended  by 
revising  paragraphs  (a)  introductory  text. 
(a)(l)(ii).  and  (a)(l)(iv)  introductory  text 
to  read  as  follows: 


§  52.31     Deployment  of  long-term  database 
methods  for  number  portability  by  CMRS 
providers. 

(a)  By  November  24.  2003.  all  covered 
CMRS  providers  must  provide  a  long- 
term  database  method  for  number 
portability,  including  the  ability  to 
support  roaming,  in  the  100  largest 
MSAs,  as  defined  in  §  52.21  (k),  in 
compliance  with  the  performance 
criteria  set  forth  in  section  52.23(a)  of 
this  part,  in  switches  for  which  another 
carrier  has  made  a  specific  request  for 
the  provision  of  number  portability, 
subject  to  paragraph  (a)(1)  of  this 
section.  A  licensee  may  have  more  than 
one  CMRS  system,  but  only  the  systems 
that  satisfy  the  definition  of  covered 
CMRS  are  required  to  provide  number 
portability. 

(1)  *   *   * 

(ii)  Carries  requesting  deployment  in 
the  100  largest  MSAs  by  November  24. 
2003  must  submit  requests  by  February 
24.  2003. 
***** 

(iv)  After  November  24,  2003.  a 
covered  CMRS  provider  must  deploy 
number  portability  in  additional 
switches  serving  the  100  largest  MSAs 
upon  request  within  the  following  time 
frames: 
***** 
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Telephone  Numbering  Portability 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  On  March  11.  1997.  the 
Commission  released  a  First 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  95- 
116;  FCC  97-74  (Order),  hi  that  Order 
the  Commission  concludes  that  Query 
on  Release  (QOR)  is  not  an  acceptable 
long-term  number  portability  method. 
Second,  the  Commission  extends  the 
completion  deadlines  in  the 
implementation  schedule  for  wireline 
carriers  by  three  months  for  Phase  I  and 
by  45  days  for  Phase  II.  A  sununary  of 
the  Order  was  published  in  the  Federal 
Register.  In  that  summary,  the 
Commission  stated  that  the  modified 
rules  would  become  effective  May  15, 
1997.  Information  collections,  however, 
which  are  subject  to  approval  by  the 


Office  of  Majiagement  and  Budget 
(OMB),  shall  become  effective  upon 
approval  by  DMB,  but  no  sooner  than 
September  1  !,  1997.  A  document 
announcing  he  information  collections 
approval  by  '  DMB  will  be  published  in 
the  Federal  Register  at  a  later  date.  This 
document  announces  the  effective  date 
of  the  amendments  to  our  rules  for 
numbering  tnat  contained  information 
collection  requirements.. 
DATES:  Sectic  ns  52.23  and  52.31  and  the 
Appendix  to  Part  52,  published  at  62  FR 
18280.  April  15,  1997,  were  approved 
by  the  Office  of  Management  and 
Budget  (OMI  )  on  August  9, 1997.  The 
OMB  approv  il  of  the  information 
collection  re(  uirements  contained  in 
these  rules  was  announced  in  the 
Federal  Regiiter  on  August  28,  1997. 
OMB  approv  ;d  the  collections  on 
August  9,  19117,  however,  the  rules  that 
contained  in;  ormation  collections 
should  not  hi  ive  become  effective  no 
sooner  than  i  eptember  12,  1997. 
Therefore,  th  ;  rules  became  effective  on 
September  i; .  1997. 

FOR  FURTHER  NFORMATION  CONTACT:  Pam 
Slipakoff,  Atl  orney, 
Telecemmun  ications  Access  Policy 
Division,  Wiieline  Competition  Bureau, 
(202)418-74)0. 

SUPPLEMENTA  RY  INFORMATION:  On  March 
11.  1997,  the  Commission  released  a 
First  Memorandum  Opinion  and  Order 
on  Reconsidt  ration  in  CC  Docket  No. 
95-116;  FCC  97-74  (Order).  In  that 
Order  the  Commission  concludes,  first, 
that  Query  oi  i  Release  (QOR)  is  not  an 
acceptable  lo  ig-term  number  portability 
method.  Seccnd.  the  Commission 
extends  the  campletion  deadlines  in  the 
implementation  schedule  for  wireline 
cartiers  by  th  ree  months  for  Phase  I  and 
by  45  days  fo  ■  Phase  II,  clarifies  the 
requirements  imposed  there  under, 
concludes  thi  it  LECs  need  only  provide 
number  portability  within  the  100 
largest  MSAs  in  switches  for  which 
another  carrii  sr  has  made  a  specific 
request  for  p(  rtability,  and  addresses 
issues  raised  by  rural  LECs  and  certain 
other  parties.JFinally,  the  Commission 
affirms  and  clarifies  its  implementation 
schedule  for  wireless  carriers.  A 
summary  of  tne  Order  was  published  in 
the  Federal  Register.  See  62  FR  18280, 
April  15,  199  7.  In  that  summary,  the 
Commission  itated  that  the  modified 
rules  would  become  effective  May  15, 
1997.  Inform  ition  collections,  however, 
which  are  sul  iject  to  approval  by  the 
Office  of  Mar  agement  and  Budget 
(OMB),  shall  jecome  effective  upon 
approval  by  OMB,  but  no  sooner  than 
September  12 ,  1997.  A  document 
announcing  t  le  information  collections 
approval  by  ( 1MB  will  be  published  in 


the  Federal  Register  at  a  later  date.  On 
August  9,  1997,  OMB  approved  the 
information  collections.  See  OMB  No. 
3060-0742.  The  rule  amendments 
adopted  by  the  Commission  in  the 
Order  took  effect  May  15,  1997.  The 
OMB  approval  of  the  information 
collection  requirements  was  announced 
in  the  Federal  Register  on  August  28, 
1997,  however,  the  effected  rules  took 
effect  on  September  12, 1997. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers, 
Telecommunications,  Telephone. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-18365  Filed  7-18-03;  8:45  am] 

aiLUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  94-129;  FCC  03-42] 

Implementation  of  the  Subscriber 
Carrier  Selection  Changes  Provisions 
of  the  Telecommunications  Act  of 
1996;  Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  This  document  announces  the 
effective  date  of  certain  sections  of  the 
Commission's  rules  regarding 
unauthorized  changes  of  consumers' 
preferred  telecommunications  service 
providers.  Certain  sections  of  the  rules 
contained  information  collection 
requirements  that  required  the  approval 
of  the  Office  of  Management  and  Budget 
("OMB")  before  they  could  become 
effective.  Those  sections  have  been 
approved  by  OMB. 

DATES:  The  amendments  to  47  CFR 
sections  64.1120(c)(3)(iii),  64.1130(j), 
64.1150(b),  64.1160(g),  64.1170(g), 
64.1180,  to  the  requirements  concerning 
local  exchange  carrier  verification  of  in- 
bound carrier  changes,  and  to 
certifications  to  exempt  carriers  from 
the  drop-off  requirement,  released  by 
the  Commission  on  March  17,  2003,  and 
a  summary  of  which  was  published  at 
68  FR  19152,  April  18,  2003,  will 
become  effective  on  July  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Perlesta  HoUingsworth  of  the  Policy 
Division,  Consumer  &  Governmental 


Affairs  Bureau  at  (202)  418-7383,  TTY 
(202)  202  418-7365  (tty). 
SUPPLEMENTARY  INFORMATION:  On  March 
17,  2003,  the  Commission  released  the 
Third  Order  on  Reconsideration  and 
Second  Further  Notice  of  Proposed 
Rulemaking  (Order).  The  Order  revised 
and  clarified  certain  rules  to  implement 
section  258  of  the  Communications  Act. 
The  rules  and  requirements 
implementing  section  258  can  be  found 
primarily  at  47  CFR  Part  64.  The 
modifications  and  additions  adopted  in 
the  Order  will  improve  the  carrier 
change  process  for  consumers  and 
carriers,  while  making  it  more  difficult 
for  unscrupulous  carriers  to  perpetrate 
slams.  The  Conmiission  released  the 
Order  on  March  17,  2003.  In  addition, 
a  summary  of  the  Order  was  published 
in  the  Federal  Register  at  68  FR  19152. 
April  18,  2003.  On  July  1,  2003,  the 
Commission  received  approval  for  the 
information  collection  requirements. 
Implementation  of  Subscriber  Carrier 
Selection  Changes  Provisions  of  thd' 
Telecommunications  Act  of  1996; 
Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers.  OMB  Control 
Number  3060-0787.  contained  in  the 
Order  pursuant  to  the  "emergency 
processing"  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (5  CFR  1320.13). 
Questions  concerning  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Les  Smith,  Federal 
Communications  Commission,  (202) 
418-0217  or  via  the  Internet  to 
leslie.smith@fcc.gov. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

-fFR  Doc.  03-18428  Filed  7-18-03;  8:45  am) 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Parts  20,  21,  and  92 

RiN1018-AI84 

Migratory  Bird  Subsistence  Harvest  in 
Alaska;  Spring/Summer  Subsistence 
Harvest  Regulations  for  Migratory 
Birds  in  Alaska  During  the  2003 
Subsistence  Season 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service  or  we)  is  establishing 
spring/summer  migratory  bird 
subsistence  harvest  regulations  in 
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Alaska  for  the  2003  subsistence  season. 
This  rule  establishes  regulations  that 
prescribe  frameworks,  or  outer  limits, 
for  dates  when  harvesting  of  birds  may 
occur,  species  that  can  be  taken,  and 
methods  and  means  excluded  from  use. 
These  regulations  were  developed  under 
a  new  co-management  process  invotving 
the  Service,  the  Alaska  Department  of 
Fish  and  Game,  and  Alaska  Native 
representatives.  They  are  not  intended 
to  be  a  complete,  all-inclusive  set  of 
regulations,  but  are  intended  to  provide 
an  initial  framework  to  legalize 
customary  and  traditional  subsistence 
uses  of  migratory  birds  in  Alaska.  The 
rulemaking  is  necessary  because  the 
regulations  governing  the  subsistence 
harvest  of  migratory  birds  in  Alaska  are 
subject  to  annual  public  review.  Certain 
provisions  in  this  rulemaking  expire  on 
August  31,  2003,  for  the  spring/summer 
subsistence  harvest  of  migratory  birds  in 
Alaska.  In  subsequent  years,  seasons 
will  open  after  April  1  and  will  close 
prior  to  September  1. 

DATES:  This  rule  is  effective  July  21, 
2003,  except  for  §§92.31  through  92.33, 
which  are  effective  July  21,  2003  until 
August  31,  2003. 

ADDRESSES:  The  administrative  record 
for  this  rule  may  be  viewed  at  the  office 
of  the  Regional  Director,  Alaska  Region, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage.  AK  99503. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Armstrong,  (907)  786-3887  or  Donna 
Dewhurst,  (907)  786-3499,  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Mail  Stop  201,  Anchorage,  AK 
99503. 

SUPPLEMENTARY  INFORMATION: 

What  Events  Led  to  This  Action? 

In  1916,  the  United  States  and  Great 
Britain  (on  behalf  of  Canada)  signed  the 
Convention  for  the  Protection  of 
Migratory  Birds  in  Canada  and  the 
United  States  (Canada  Treaty).  The 
treaty  prohibited  commercial  hunting 
for,  and  specified  a  closed  season  on  the 
taking  of,  migratory  game  birds  between 
March  10  and  September  1  of  each  year. 
In  1936,  the  United  States  and  Mexico 
signed  the  Convention  for  the  Protection 
of  Migratory  Birds  and  Game  Mammals 
(Mexico  Treaty).  The  Mexico  treaty 
prohibited  the  taking  of  wild  ducks 
between  March  10  and  September  1. 
Neither  treaty  allowed  adequately  for 
the  traditional  harvest  of  migratory  birds 
by  northern  peoples  during  the  spring 
and  summer  months.  This  harvest, 
which  had  occurred  for  centuries,  was 
necessary  to  the  subsistence  way  of  life 
in  the  north  and  thus  continued  despite 
the  closed  season. 


The  Canada  treaty  and  the  Mexico 
treaty,  as  well  as  migratory  bird  treaties 
with  Japan  (1972)  and  Russia  (1976), 
have  been  implemented  in  the  United 
States  through  the  Migratory  Bird  Treaty 
Act  (MBTA).  The  courts  have  ruled  that 
the  MBTA  prohibits  the  Federal 
Government  from  permitting  any 
harvest  of  migratory  birds  that  is 
inconsistent  with  the  terms  of  any  of  the 
migratory  bird  treaties.  The  more 
restrictive  terms  of  the  Canada  and 
Mexico  treaties  thus  prevented  the 
Federal  Government  from  permitting  the 
traditional  subsistence  harvest  of 
migratory  birds  during  spring  and 
summer  in  Alaska.  To  remedy  this 
situation,  the  United  States  negotiated 
Protocols  amending  both  the  Canada 
and  Mexico  treaties  to  allow  for  spring/ 
summer  subsistence  harvest  of 
migratory  birds  by  indigenous 
inhabitants  of  identified  subsistence 
harvest  areas  in  Alaska.  The  U.S.  Senate 
approved  the  amendments  to  both 
treaties  in  1997. 

What  Will  the  Amended  Treaty 
Accomplish? 

The  major  goals  of  the  amended  treaty 
with  Canada  are  to  allow  for  traditional 
subsistence  harvest  and  to  improve 
conservation  of  migratory  birds  by 
allowing  effective  regulation  of  this 
harvest.  The  amended  treaty  with 
Canada  allows  permanent  residents  of 
villages  within  subsistence  harvest 
areas,  regardless  of  race,  to  continue 
harvesting  migratory  birds  between 
March  10  and  September  1  as  they  have 
done  for  thousands  of  years.  The  Letter 
of  Submittal  of  May  20,  1996,  from  the 
Department  of  State  to  the  White  House 
that  officially  accompanied  the  treaty 
protocol  explains  that  lands  north  and 
west  of  the  Alaska  Range  and  within  the 
Alaska  Peninsula,  Kodiak  Archipelago, 
and  the  Aleutian  Islands  generally 
qualify  as  subsistence  harvest  areas. 
Treaty  language  provides  for  further 
refinement  of  this  determination  by 
management  bodies. 

The  Letter  of  Submittal  places 
limitations  on  who  is  eligible  to  harvest 
and  where  they  can  harvest  migratory 
birds.  Anchorage,  the  Matanuska- 
Susitna  and  Fairbanks  North  Star 
Boroughs,  the  Kenai  Peninsula  roaded 
area,  the  Gulf  of  Alaska  roaded  area,  and 
Southeast  Alaska  generally  do  not 
qualify  as  subsistence  harvest  areas. 
Limited  exceptions  may  be  made  so  that 
some  individual  communities  within 
these  excluded  areas  may  qualify  for 
designation  as  subsistence  harvest  areas 
for  specific  purposes.  For  example, 
future  regulations  could  allow  some 
villages  in  Southeast  Alaska  to  collect 
gull  eggs. 


The  amended  treaty  with  Canada  calls 
for  creation  of  management  bodies  to 
ensure  an  effective  and  meaningful  role 
for  Alaska's  indigenous  inhabitants  in 
the  conservation  of  migratory  birds. 
According  to  the  Letter  of  Submittal, 
management  bodies  are  to  include 
Alaska  Native,  Federal,  and  State  of 
Alaska  representatives  as  equals. 
Together  they  will  develop 
recommendations  for,  among  other 
things:  seasons  and  bag  limits,  methods 
and  means  of  take,  law  enforcement 
policies,  population  and  harvest 
monitoring,  education  programs, 
research  and  use  of  traditional 
knowledge,  and  habitat  protection.  The 
management  bodies  will  involve  village 
councils  to  the  maximum  extent 
possible  in  all  aspects  of  management. 

The  management  bodies  will  submit 
relevant  recommendations  to  the 
Service  and  to  the  Flyway  Councils. 
Restrictions  in  harvest  levels  for  the 
purpose  of  conservation  will  be  shared 
equitably  by  users  in  Alaska  and  users 
in  other  States,  taking  into  account 
nutritional  needs  of  subsistence  users  in 
Alaska.  The  treaty  amendments  are  not 
intended  to  cause  significant  increases 
in  the  take  of  migratory  birds  relative  to 
their  continental  population  sizes.  In 
addition,  the  amendments  are  not 
intended  to  create  a  preference  in  favor 
of  any  group  of  users  in  the  United 
States  or  to  modify  any  preference  that 
may  exist,  nor  do  they  create  any  private 
rights  of  action  under  U.S.  law. 

What  Has  the  Service  Accomplished 
Since  Ratification  of  the  Amended 
Treaty? 

In  1998,  we  began  a  public 
involvement  process  to  determine  how 
to  structure  management  bodies  in  order 
to  provide  the  most  effective  and 
efficient  involvement  for  subsistence 
users.  We  began  by  publishing  a  notice 
in  the  September  17,  1998.  Federal 
Register  (63  FR  49707)  stating  that  we 
intended  to  establish  management 
bodies  to  implement  the  spring  and 
summer  subsistence  harvest.  The 
Service,  the  Alaska  Department  of  Fish 
and  Game,  and  the  Native  Migratory 
Bird  Working  Group  held  public  forums 
to  provide  information  regarding  the 
amended  treaties  and  to  listen  to  the 
needs  of  subsistence  users.  The  Native 
Migratory  Bird  Working  Group  was  a 
consortium  of  Alaska  Natives  formed  by 
the  Rural  Alaska  Community  Action 
Program  to  represent  Alaska  Native 
subsistence  hunters  of  migratory  birds 
during  the  treaty  negotiations.  We  held 
forums  in  Nome,  Kotzebue,  Fort  Yukon, 
Allakaket,  Naknek,  Bethel,  Dillingham, 
Barrow,  and  Copper  Center.  We  led 
additional  briefings  and  discussions  at 
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the  annual  m  jeting  of  the  Association  of 
Village  Council  Presidents  in  Hooper 
Bay  and  for  tl  le  Central  Council  of 
Tlingit  &  Haida  Indian  Tribes  in  Juneau. 
Staff  members  from  National  Wildlife 
Refuges  in  Alaska  also  conducted  public 
meetings  in  tie  villages  within  their 
refuge  areas  a  id  discussed  the  amended 
treaties  at  tho  se  meetings. 

On  July  1,  '  999,  we  published  in  the 
Federal  Register  (64  FR  35674)  a  notice 
of  availabiiitv  of  an  options  document, 
entitled  "Foriiing  mcmagement  bodies 
to  implement  legal  spring  and  summer 
migratory  bir(  I  subsistence  hunting  in 
Alaska. "This  document  described  four 
possible  mod  ils  for  establishing 
management  )odies  and  was  released  to 
the  public  for  review  and  comment.  We 
mailed  copies  of  the  document  to 
approximately  1.350  individuals  and 
organizations  including  all  tribal 
coimcils  and  nunicipal  governments  in 
Alaska.  Nativ  !  regional  corporations 
and  their  asso  ciated  nonprofit 
organizations  the  Alaska  Department  of 
Fish  and  Gam  b.  Federal  land 
management  i  igencies.  representatives  of 
the  four  Flyw  ly  Councils,  conservation 
and  other  affe:;ted  organizations,  and 
interested  bus  inesses  and  individuals. 
We  distribute  1  an  additional  600  copies 
at  public  mee  ings  held  in  Alaska  to 
discuss  the  fo  ir  models.  We  also  made 
the  document  available  on  the  Service 
web  page. 

During  the  )ublic  comment  period, 
we  received  6  D  written  comments 
addressing  th(i  formation  of 
management  bodies.  Of  those  60 
conmients,  26  were  from  tribal 
goverimients,  20  from  individuals,  10 
from  nongove -nmental  organizations,  2 
from  the  Fede-al  Government,  1  from 
the  State  of  A  aska,  and  1  from  the 
Native  Migratory  Bird  Working  Group. 
In  addition  to  the  60  written  comments, 
9  of  the  10  Federal  Subsistence  Regional 
Advisory  Cou  icils  passed  resolutions 
regarding  the  bur  models  presented. 

On  March  2  3,  2000,  we  published  in 
the  Federal  Ri'gister  (65  FR  16405)  the 
Notice  of  Decision,  "Establishment  of 
Management  1  lodies  in  Alaska  To 
Develop  Recommendations  Related  to 
the  Spring/Su  nmer  Subsistence  Harvest 
of  Migratory  E  irds."  This  notice 
described  the  sstablishment  and 
organization  c  f  management  bodies. 

Based  on  th ;  wide  range  of  views 
expressed  on  i  he  options  document,  the 
decision  incoiporated  key  aspects  of 
two  of  the  models.  The  decision 
established  on  e  statewide  management 
body  consistir  g  of  1  Federal  member,  1 
State  member,  and  7-12  Alaska  Native 
members,  will  i  each  component  serving 
as  equals.  Dec  sions  and 
recommendati  ons  of  this  management 


body  will  be  by  consensus  wherever 
possible;  however,  if  a  vote  becomes 
necessary,  each  component.  Federal, 
State,  and  Native,  will  have  one  vote. 
This  body  will  set  a  framework  for 
annual  regulations  for  spring  and 
summer  subsistence  harvest  of 
migratory  birds. 

The  Alaska  Regional  Director  of  the 
Service  divided  Alaska  into  12 
geographic  regions  based  on  common 
subsistence  resource  use  patterns  and 
the  12  Alaska  Native  Regional 
Corporation  boundaries  under  the 
Alaska  Native  Claims  Settlement  Act. 
Despite  using  the  Alaska  Native 
Regional  Corporation  boundaries,  we 
are  not  working  directly  with  the 
Regional  Corporations  in  this  program, 
and  are  instead  working  with  the  Alaska 
Native  nonprofit  groups  and  local 
governments  in  those  corresponding 
regions.  Eleven  regional  bodies  have 
elected  to  participate  in  the  statewide 
management  body  at  this  time.  Out  of 
all  of  the  regions  represented  in  the 
statewide  management  body,  only  eight 
regions  actually  represent  included 
areas  (50  CFR  92.5).  These  eight  eligible 
regions  submitted  proposals  to  open 
harvest  in  2003. 

In  April  2000,  we  met  with  the  Alaska 
Department  of  Fish  and  Game  and  the 
Native  Migratory  Bird  Working  Group  to 
discuss  bylaws  for  the  statewide 
management  body.  At  that  meeting, 
participants  decided  to  name  the 
statewide  management  body  the 
"Alaska  Migratory  Bird  Co-management 
Council.  ■  On  October  30,  2000,  the  Co- 
management  Council  convened  for  the 
first  time  to  establish  organizational 
guidelines  and  to  begin  development  of 
recommendations  for  regulations.  On 
December  17,  2001,  the  Co-management 
Council  met  to  refine  organizational 
procedures  and  to  discuss  Alaska 
Frameworks/Guidelines  for 
development  of  regulations  for  the  first 
harvest  season. 

Over  the  winter  of  2001-02,  the 
regional  management  bodies  submitted 
recommendations  for  regulating  the 
harvest  within  their  regions. 
Recommendations  were  received  only 
from  the  eight  regions  with 
communities  included  in  the  2003 
proposed  harvest.  The  other  four  regions 
did  not  send  in  recommendations.  On 
May  14,  2002,  the  Co-management 
Council  met  to  make  final 
recommendations  on  harvest  dates  and 
methods  and  means  of  harvest  for  the 
2003  season  as  necessary  to  protect  the 
migratory  bird  resource.  The  Co- 
management  Council  sent 
recommendations  to  the  four  Flyway 
Councils  for  comments,  and 
presentations  were  made  at  July  2002 


meetings  of  the  Pacific  and  Central 
Flyway  Councils.  The  Co-management 
Council's  harvest  recommendations 
were  initially  presented  to  the  Service 
Regulations  Committee  (SRC)  on  August 
31,  2002,  with  final  SRC  action  on 
October  24,  2002. 

On  April  8,  2002,  we  published  in  the 
Federal  Register  (67  FR  16709)  a 
proposed  rule  to  establish  procedures 
for  implementing  a  spring/summer 
migratory  bird  subsistence  harvest  in 
Alaska.  The  proposed  rule  provided  for 
a  public  comment  period  of  46  days.  We 
mailed  copies  of  the  proposed  rule  to 
more  than  1,200  individuals  and 
organizations  that  were  on  the  project 
mailing  list.  We  conducted  two  public 
meetings  in  Anchorage  where  people 
could  ask  questions  or  provide  formal 
comment. 

By  the  close  of  the  public  comment 
period  on  May  24,  2002,  we  had 
received  written  responses  from  11 
entities.  Four  of  the  responses  were 
from  individuals,  five  from 
organizations,  one  from  the  Alaska 
Legislature,  and  one  from  the  Alaska 
Department  of  Fish  and  Game.  On 
August  16.  2002,  we  published  in  the 
Federal  Register  (67  FR  53511)  a  final 
rule  at  50  CFR  part  92,  which 
established  procedures  for  incorporating 
subsistence  management  into  the 
continental  migratory  bird  management 
program.  These  procedural  regulations 
establish  an  annual  procedure  to 
develop  harvest  guidelines  for 
implementation  of  a  spring/summer 
migratory  bird  subsistence  harvest. 

On  February  10,  2003,  we  published 
a  proposed  rule  in  the  Federal  Register 
(68  FR  6697)  to  establish  annual  spring/ 
summer  subsistence  migratory  bird 
harvest  regulations  for  Alaska,  starting 
with  the  2003  season.  By  the  close  of  the 
public  comment  period  on  March  12, 
2003,  we  had  received  written  responses 
from  30  entities.  Seven  of  the  responses 
were  from  individuals,  20  from 
organizations,  2  from  regional  Flyway 
Councils  and  1  from  the  Alaska 
Department  of  Fish  and  Game. 

This  is  the  first  year  that  we  are 
prescribing  armual  frameworks,  or  outer 
limits,  for  dates  when  subsistence 
harvest  of  birds  may  occur,  the  list  of 
species  that  may  be  taken,  methods  and 
means  excluded  from  use,  etc.  These 
frameworks  are  not  intended  to  be  a 
complete,  all-inclusive  set  of 
regulations,  but  are  intended  to  provide 
an  initial  framework  to  legalize 
customary  and  traditional  subsistence 
uses  of  migratory  birds  in  Alaska  during 
the  spring  and  summer.  This 
rulemaking  is  necessary  because  the 
regulations  governing  the  subsistence 
harvest  of  migratory  birds  in  Alaska  are 
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subject  to  annual  establishment  and 
public  review  and  because  the  season  is 
closed  unless  opened.  This  rule 
establishes  regulations  for 
reorganization  of  the  regional  areas, 
harvest  seasons,  a  list  of  subsistence 
species,  emergency  closure  authority, 
and  methods  and  means  related  to 
taking  of  migratory  birds  for  subsistence 
uses  in  Alaska  during  the  spring/ 
summer  of  2003.  We  have  also  made 
nonsubstantive  changes  to  50  CFR  parts 
20  and  21  that  were  necessitated  by  the 
creation  of  50  CFR  part  92. 

How  Did  the  Service  Meet  the 
International  Aspects  of  the  Migratory 
Bird  Treaties? 

The  Service's  authority  arises  from 
the  four  international  treaties 
implemented  by  the  Migratory  Bird 
Treaty  Act.  Formerly,  the  1916 
Convention  between  the  United  States 
and  Great  Britain  on  behalf  of  Canada 
and  the  1936  treaty  with  the  United 
Mexican  States  contained  language  that 
precluded  most  spring/summer 
subsistence  harvest  of  migratory  birds  in 
Alaska.  Both  of  these  treaties  have  now 
been  amended  to  allow  the  U.S. 
government  to  implement  subsistence 
harvests  during  the  closed  season  by 
indigenous  inhabitants  of  identified 
subsistence  harvest  areas  in  Alaska. 
Specifically,  the  Protocol  with  Canada, 
Article  II  of  the  Treaty  was  revised  to 
allow  migratory  birds  and  their  eggs  to 
be  harvested  by  the  indigenous 
inhabitants  of  the  State  of  Alaska, 
regardless  of  the  closed  season 
provisions  in  Article  II. 

Although  the  Protocol  with  the 
United  Mexican  States  was  amended  to 
allow  for  the  taking  of  wild  ducks  by 
indigenous  inhabitants  of  Alaska,  the 
hunting  season  limitation  specified  in 
Article  II  Part  C  was  not  altered. 
Therefore,  the  length  of  the  Alaskan 
spring/summer  subsistence  harvest  of 
migratory  birds  cannot  exceed  the 
period  specified  within  the  Mexican 
convention,  which  is  4  months. 
Historically,  we  have  interpreted  this 
restriction  as  124  days.  Therefore,  to  be 
consistent  with  the  Mexican  Treaty, 
subsistence  harvest  between  March  11 
and  September  1  must  be  limited  to  124 
days.  The  above  interpretation  of  season 
length  came  late  in  this  initial 
regulatory  process.  The  Co-management 
Council  had  developed  season 
recommendations  without  being  aware 
of  a  124-day  season  limitation; 
therefore,  the  Service  has  elected  to 
open  the  season  as  soon  as  this  rule  is 
published  and  allow  the  "Closed  Season 
Policy"  (53  FR  16877,  May  12,  1988)  to 
remain  in  effect  until  this  rule  takes 
effect.  Under  the  "Closed  Season 


Policy,"  the  emphasis  is  to  protect  those 
species  for  which  there  is  greatest 
conservation  concern.  Following 
publication  of  this  rule,  the  "Closed 
Season  Policy"  will  no  longer  be  in 
effect.  Certain  provisions  in  this  final 
rule  will  govern  the  spring/summer 
subsistence  harvest  from  the  effective 
date  of  this  rule  through  August  31, 
2003.  The  regulations  in  50  CFR  part  20 
will  apply  to  all  migratory  bird  har\'ests 
by  all  people  in  Alaska  from  September 
1^  2003,  to  March  11,  2004. 

The  1974  Migratory  Bird  Treaty  with 
Japan  provides  for  "taking  of  migratory 
birds  by  Eskimos,  Indians,  and 
Indigenous  peoples  of  the  Trust 
Territory  of  the  Pacific  Islands  for  their 
own  food  and  clothing."  The  )apan 
Treaty  further  stipulates  that  "Open 
seasons  for  harvesting  migratory  birds 
may  be  decided  by  each  Contracting 
Party  respectively.  Such  harvesting 
seasons  shall  be  set  so  as  to  avoid  their 
principal  nesting  seasons  and  to 
maintain  their  populations  in  optimum 
numbers."  In  conformance  with  this 
provision,  the  Service  developed  a 
provision  that  would  allow  the 
traditional  subsistence  harvesting  of 
eggs  while  also  providing  protection 
during  the  most  critical  part  of  the 
production  period.  Using  ducks  and 
geese  as  the  initial  model  (with 
applications  later  considered  for 
seabirds),  a  30-day  closed  period  targets 
the  last  2  weeks  of  the  incubation  period 
and  the  first  2  weeks  of  the  brood- 
rearing  period.  This  concept  still 
permits  an  opportunity  for  traditional 
egg  harvesting  during  the  early  period 
after  egg  laying,  but  protects  the  later 
developing  eggs  and  newly  hatched 
young.  To  determine  the  best  protective 
closure  periods  for  their  harvest  regions 
based  on  mean  nest  initiation  and  egg 
laying  dates,  regional  management 
bodies  within  the  Co-management 
Council  worked  with  the  Service's 
Division  of  Migratory  Bird  Management 
in  Anchorage,  Alaska.  Closures  in  some 
regions  were  geographically  subdivided 
to  provide  the  best  protection,  while 
other  regions  were  provided  separate 
closures  for  waterfowl  and  seabirds 
(primarily  murres). 

In  this  rule,  the  Yukon-Kuskokwim 
Delta  region  requested  flexibility  to  set 
and  announce  the  annual  mid-season 
principal  nesting  closure  period,  based 
on  local  information,  such  as  timing  of 
snow  melt  and  initiation  of  nesting. 
Thus,  the  closure  period  in  the  Yukon- 
Kuskokwim  Delta  region  will  be 
announced  by  the  Alaska  Regional 
Director  or  his  or  her  designee,  after 
consultation  with  biologists  in  the  field, 
local  subsistence  users,  and  the  region's 
Waterfowl  Conservation  Committee.  A 


press  release  announcing  the  actual 
closure  dates  will  be  forwarded  to 
regional  newspapers  and  radio  and 
television  stations  and  posted  in  village 
post  offices  and  stores. 

How  Will  the  Service  Ensure  That  This 
New  Legalized  Subsistence  Harvest 
Will  Not  Raise  Overall  Migratory  Bird 
Harvest? 

The  Preamble  of  the  Protocol 
amending  the  Canada  Treaty  states  one 
of  its  goals  is  to  allow  a  traditional 
subsistence  hunt  while  also  improving 
conservation  of  migratory  birds  through 
effective  regulation  of  this  hunt.  In 
addition,  the  Preamble  notes  that,  by 
sanctioning  a  traditional  subsistence 
hunt,  the  Parties  do  not  intend  to  cause 
significant  increases  in  the  take  of 
migratory  birds,  relative  to  their 
continental  population  sizes,  compared 
to  the  take  that  is  presently  occurring. 
Any  such  increase  in  take  as  a  result  of 
the  types  of  hunting  provided  for  in  the 
Protocol  would  be  inconsistent  with  the 
Convention.  If  the  new  subsistence 
harvest  regulations  result  in  increased 
harvest,  management  strategies  will  be 
implemented  to  ensure  maintenance  of 
continental  populations. 

Eligibility  to  harvest  under  these  new 
regulations  is  limited  to  permanent 
residents,  regardless  of  race,  in  villages 
located  within  the  Alaska  Peninsula, 
Kodiak  Archipelago,  the  Aleutian 
Islands,  and  in  areas  north  and  west  of 
the  Alaska  Range  (50  CFR  92.5).  These 
geographical  restrictions  open  the  initial 
spring/summer  subsistence  migratory 
bird  harvest  to  only  about  13%  of 
Alaska  residents.  High-population  areas 
such  as  Anchorage,  the  Matanuska- 
Susitna  and  Fairbanks  North  Star 
boroughs;  the  Kenai  Peninsula  roaded 
area;  the  Gulf  of  Alaska  roaded  area;  and 
Southeast  Alaska  are  cuirrently  excluded 
from  the  eligible  subsistence  harvest 
areas.  The  eligible  subsistence  harvest 
areas  were  determined  by  a  history  of 
customary  and  traditional  use  of 
migratory  birds  during  the  spring  and 
summer  as  provided  in  the  Protocol 
amending  the  Canada  Treaty.  Adoption 
of  annual  harvest  regulations  will 
legalize  the  spring/summer  subsistence 
harvest,  but  is  not  intended  to  initiate  or 
somehow  increase  it,  since  subsistence 
harvest  has  a  long  history  of  prior  use 
in  these  regions.  In  addition,  some 
regions,  such  as  Bristol  Bay  and  the 
Northwest  Arctic,  indicated  that  local 
interest  in  harvesting  birds  is  declining 
due  to  increased  commercial  availability 
of  alternative  foods. 

Alaska  Natives  have  longstanding 
conservation  ethics  and  traditions  that 
are  passed  from  generation  to  generation 
through  the  teachings  of  elders.  These 
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customary  am  1  traditional  teachings 
have  providec !  for  the  perpetuation  of 
migratory  bin  :s  prior  to  the  ratification 
of  the  Cainada  and  Mexico  treaty 
amendments  ;  ind  will  continue  to  do  so 
following  the  opening  of  the  legal 
subsistence  se  ason.  Ultimately  it  is 
these  compon  ents  of  Native  Alaskan 
culture,  rathe:  than  regulations,  that 
will  provide  t  le  more  festrictive  limits 
on  the  harvesl  of  migratory  birds. 

We  have  long  recognized  that  a  legal 
and  equitable  harvest  opportunity 
should  be  prodded  during  traditional 
harvesting  pei  iods  within  a  regulated 
framework  that  ensures  conservation  of 
the  resource.  '  Vithout  regulating  this 
ongoing  activ;  ty,  populations  of  the 
most  hoavily  1  larvested  species, 
principally  wi  iterfowl,  could  experience 
declines,  and  ;he  recovery  of  depressed 
populations  v>  ould  be  more  difficult. 
Legalizing  the  subsistence  harvest  could 
make  any  doc  imentation  of  the  take 
easier  and  an\  reporting  more  accurate. 
In  addition,  the  regulations  will  become 
part  of  the  cor  iprehonsive,  continental 
system  of  migi  atory  bird  management, 
thus  integratir  g  subsistence  uses  with 
other  uses  for  the  first  time.  Further,  the 
Alaska  subsistence  migratory  bird 
harvest  is  presently  thought  to 
constitute  onl  '  approximately  2-3%  of 
the  aggregate  i  lational  migratory  bird 
harvest. 

Under  the  prior  "Closed  Season 
Policy"  (53  FF  16877,  May  12,  1988),  it 
was  the  positi  )n  of  the  Service  to 
emphasize  enl  orcement  of  restrictions 
on  species  of  ^  reatest  conservation 
concern.  Sinc(  its  implementation, 
information  on  the  "Closed  Season 
Policy"  has  be  sn  broadly  distributed  in 
Alaska.  We  be  ieve  it  is  reasonable  to 
assume  that  m  ast  subsistence  users  weyre 
aware  of  the  p  )licy  and  continued  their 
traditional  hai  i/est  of  non-protected 
migratory  bird  species,  so  few  new 
subsistence  us  srs  should  be  attracted  by 
legalizing  thei  •  customary  and 
traditional  harvests.  Indications  are  that 
subsistence  ha  rvests  of  migratory  birds 
have,  in  the  pi  st,  been  generally 
underreported  because  of  fear  of 
prosecution.  Legalization  of  the  harvest 
could  make  people  more  comfortable 
about  reportin  5  take.  This  could  lead  to 
more  accurate  reporting  and  ultimately 
help  in  regulal  ion  setting  and  bird 
conservation. 

Subsistence  harvest  has  been 
monitored  for  he  past  14  years  through 
the  use  of  aimual  household  surveys  in 
the  most  heavi  ly  used  subsistence 
harvest  areas  ( ;.g.,  Yukon-Kuskokwim 
Delta). 

Continuatioi  i  of  this  monitoring 
would  enable  racking  of  any  significant 
changes  or  trei  ids  in  levels  of  harvest 


and  user  participation  after  legalization 
of  the  harvest.  The  harvest  survey  forms 
that  we  used  to  collect  information 
previously  were  not  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  In  the  March  3,  2003,  Federal 
Register  (68  FR  10024),  we  published  a 
notice  of  intent  to  submit  the  Alaska 
Subsistence  Household  Survey 
information  collection  forms  to  OMB  for 
approval  under  the  Paperwork 
Reduction  Act,  with  a  subsequent  60- 
day  public  comment  period.  We  will  not 
conduct  or  sponsor  these  surveys  until 
we  obtain  OMB  approval  of  this 
information  collection.  If  OMB  approves 
the  forms,  we  intend  to  begin  a 
Statewide  program  to  gather  information 
that  would  provide  a  more 
comprehensive  view  of  the  overall 
subsistence  harvest  and  more  species- 
specific  harvest  data,  especially  on 
shorebirds. 

How  Did  the  Service  Come  Up  With  the 
Methods  and  Means  Prohibitions? 

The  Co-Management  Council  in 
general  adopted  the  existing  methods 
and  means  prohibitions  that  occur  in 
the  Federal  (50  CFR  part  20)  and  Alaska 
^AAC92.100)  migratory  bird  hunting 
regulations.  Some  exceptioijs  were 
made  to  allow  the  continuation  of 
customary  and  traditional  spring  harvest 
methods.  For  example,  an  exception 
was  made  to  allow  use  of  live  birds  as 
decoys  for  the  harvest  of  auklets  on 
Diomede  Island. 

Why  Are  No  Daily  Harvest  Limits 
Proposed  Under  These  Subsistence 
Regulations? 

The  concept  of  harvest  or  bag  limits 
is  difficult  to  apply  to  the  traditional 
subsistence  harvest.  A  subsistence 
harvest  involves  opportunistic  use  of 
resources  when  they  are  available  or 
abundant,  usually  for  short  periods  such 
as  bird  migration  stopovers.  Also, 
subsistence  himting  traditionally  is 
often  not  for  individual  purposes, 
meaning  hunters  are  taking  birds  to  be 
shared  within  the  community,  among 
several  families.  Historically,  local 
survival  depended  on  sharing,  which  is 
a  cultural  value  broadly  taught  and 
practiced  both  within  and  between 
communities.  Often  these  designated 
village  hunters  are  proficient  in  the 
techniques  necessary  to  take  specific 
species,  for  example,  hunting  murres 
from  breeding  areas  along  seacliff 
ledges.  A  restrictive  daily  limit  for 
individual  subsistence  hunters  would 
significantly  constrain  customary  and 
traditional  practices  and  limit 
opportunistic  seasonal  harvest 
opportunities  within  the  Alaska 
subsistence  comiQunities. 


The  Co-management  Council  does 
recognize  that  setting  harvest  limits  may 
become  necessary,  especially  within 
local  areas  and  individual  species. 
However,  we  did  not  design  these  initial 
2003  harvest  regulations  to  be  a 
complete,  all-inclusive  set  of 
regulations,  but  intended  for  them  to 
provide  an  initial  framework  to  formally 
recognize  and  provide  opportunities  for 
the  customary  and  traditional 
subsistence  uses  of  migratory  birds  in     , 
Alaska.  Within  these  initial  frameworks, 
the  first  step  in  limiting  the  overall 
subsistence  harvest  was  to  establish  a 
closed  species  list  that  included 
regional  restrictions.  Establishing  a  30- 
day  closed  period  during  the  breeding 
season  also  limited  the  harvest  impacts. 
The  eventual  need  to  further  adjust 
levels  of  harvest  take,  either  regionally 
or  overall,  is  recognized  and  will  be 
dealt  with  by  the  Co-management 
Council  on  the  basis  of 
recommendations  by  the  Council's 
Technical  Committee  on  a  species-by- 
species  basis.  These  decisions  will 
likely  be  based  on  bird  population 
status  and  past  subsistence  harvest  data. 
Concepts  such  as  community  harvest 
limits  and/or  designated  hunters  may  be 
considered  to  accommodate  customary 
and  traditional  subsistence  harvest 
methods. 

How  Did  the  Service  Come  Up  With  the 
List  of  Birds  Open  to  Harvest? 

The  Service  believed  that  it  was 
necessary  to  develop  a  list  of  bird 
species  that  would  be  open  to 
subsistence  harvest  during  the  spring/ 
summer  season.  The  original  list  was 
compiled  from  subsistence  harvest  data, 
with  several  species  added  based  on 
their  presence  in  Alaska  without  written 
records  of  subsistence  take.  The  original 
intent  was  for  the  list  to  be  reviewed  by 
the  regional  management  bodies  as  a 
check  list.  The  list  was  adopted  by  the 
Co-management  Council  as  part  of  the 
guidelines  for  the  2003  season.  Most  of 
the  regions  adopted  the  list  as  written; 
however,  two  regions  created  their  own 
lists.  One  regional  representative 
explained  that  it  would  take  much  more 
time  than  was  available  for  his  region  to 
reduce  the  list  and  that,  once  a  bird  was 
removed,  returning  it  to  the  list  would 
be  more  difficult  later.  Going  with  the 
original  list  was  viewed  as  protecting 
hunters  from  prosecution  for  the  rare 
take  of  an  unlisted  bird.  To  understand 
this  rationale,  one  must  be  aware  that 
subsistence  hunting  is  generally 
opportunistic  and  does  not  usually 
target  individual  species.  Native 
language  names  for  birds  often  group 
closely  related  species,  with  no  separate 
names  for  species  within  these  groups. 
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Also,  preferences  for  individual  species 
differ  greatly  between  villages  and 
individual  hunters.  As  a  result,  regions 
are  hesitant  to  remove  birds  fi-om  the  list 
until  they  are  certain  the  species  are  not 
taken  for  subsistence  use.  The  list 
therefore  contains  some  species  that  are 
taken  infrequently  and 
opportunistically,  but  this  is  still  part  of 
the  subsistence  tradition.  The  Co- 
Management  Council  initially  decided 
to  call  this  list  "potentially  harvested 
birds"  versus  "traditionally  harvested 
birds"  because  a  detailed  written 
documentation  of  the  customary  and 
traditional  use  patterns  for  the  species 
listed  had  not  yet  been  conducted. 
However,  this  terminology  was  leading 
to  some  confusion,  so  the  Service 
renamed  the  list  "subsistence  birds"  to 
cover  the  birds  open  to  harvest  in  2003. 
The  "customary  and  traditional  use" 
of  a  wildlife  species  has  been  defined  in 
Federal  regulations  (50  CFR  100.4)  as  a 
long-established,  consistent  pattern  of 
use,  incorporating  beliefs  and  customs 
that  have  been  transmitted  from 
generation  to  generation.  Much  of  the 
customary  and  traditional  use 
information  has  not  been  docmnented 
in  written  form,  but  exists  in  the  form 
of  oral  histories  from  elders,  traditional 
stories,  harvest  methods  taught  to 
children,  and  traditional  knowledge  of 
the  birds'  natural  history  shared  within 
a  village  or  region.  The  only  available 
empirical  evidence  of  customary  and 
traditional  use  of  the  harvested  bird 
species  comes  from  Alaska  subsistence 
migratory  bird  harvest  surveys, 
conducted  by  Service  personnel  and 
contractors  and  transferred  to  a 
computerized  database.  Because  of 
difficulties  in  bird  species 
identification,  shorebird  harvest 
information  has  been  lumped  into 
"large  shorebird"  and  "small  shorebird" 
categories.  In  reality,  Alaska  subsistence 
harvests  are  also  conducted  in  this 
manner,  generally  with  no  targeting  or 
even  recognition  of  individual  shorebird 
species  in  most  cases.  In  addition,  red- 
faced  cormorants,  trumpeter  swans, 
Aleutian  terns,  whiskered  auklets,  short- 
eared  owls,  and  others  have  not  been 
targeted  in  subsistence  harvest 
questionnaires,  so  litUe  or  no  numerical 
harvest  data  exists.  Available  summaries 
of  subsistence  harvest  data  include  Page 
and  Wolf  1997;  Trost  and  Drut  2001, 
2002;  Wentworth  1998;  Wentworth  and 
Wong  2001;  and  Wong  and  Wentworth 
2001. 

What  Are  Birds  of  Conservation 
Concern  and  How  Do  They  Apply  to 
Subsistence  Harvest? 

Birds  of  Conservation  Concern  (BCC) 
2002  (FWS  2002)  is  the  latest  document 


in  a  continuing  effort  by  the  Service  to 
assess  and  prioritize  bird  species  for 
conservation  purposes  (FWS  1982, 
1987, 1995;  and  U.S.  Department  of  the 
Interior  1990)  and  was  published  in  the 
February  6,  2003,  Federal  Register  (68 
FR  6179).  It  identifies  bird  species  at 
risk  because  of  inherently  small 
populations  or  restricted  ranges,  severe 
population  declines,  or  imminent 
threats,  and  thus  in  need  of  increased 
conservation  attention  to  maintain  or 
stabilize  populations.  The  legal 
authority  for  this  effort  is  the  Fish  and 
Wildlife  Conservation  Act  (FWCA)  of 
1980,  as  amended.  The  1988 
amendment  (Public  Law  100-653,  Title 
VIII)  to  the  FWCA  requires  the  Secretary 
of  the  Interior  (16  U.S.C.  2901—2912), 
through  the  Service,  to  "identify 
species,  subspecies,  and  populations  of 
all  migratory  nongame  birds  that, 
without  additional  conservation  actions, 
are  likely  to  become  candidates  for 
listing  under  the  Endangered  Species 
Act  (ESA)  of  1973,  as  amended  (16 
U.S.C.  1531—1543)." 

In  actuality,  and  fortunately,  few  of 
the  species  on  the  BCC  lists  are  in  such 
a  precarious  state  that  they  will  have  to 
be  considered  for  listing  as  endangered 
or  threatened  in  the  near  future.  Our 
goal  is  to  implement  preventive 
management  measures  that  will  serve  to 
keep  these  species  off  the  endangered 
species  list.  Proactive  conservation 
clearly  is  more  cost-effective  than  the 
extensive  recovery  efforts  required  once 
a  species  is  federally  listed  under  the 
ESA.  The  BCC  lists  are  intended  to 
stimulate  coordinated  and  collaborative 
proactive  conservation  actions 
(including  research,  monitoring,  and 
management)  among  Federal,  State,  and 
private  partners.  By  focusing  attention 
on  these  highest  priority  species,  the 
Service  hopes  to  promote  greater  study 
and  protection  of  the  habitats  and 
ecological  communities  upon  which 
these  species  depend,  thereby  ensuring 
the  future  of  healthy  avian  populations 
and  conununities  (for  more  detailed 
information  on  the  exact  criteria  used  to 
select  species  for  consideration  and 
inclusion  on  the  BCC  lists,  see  FWS 
2002). 

Of  the  108  species  for  which  the 
Service  proposes  to  establish  regulations 
allowing  subsistence  hunting  in  Alaska, 
22  are  on  BCC  lists  at  one  or  more  scales 
(e.g..  National,  FWS  Regions,  or  Bird 
Conservation  Regions-Alaska).  The 
Service  considers  one  additional  species 
(Trumpeter  Swan)  to  be  "sensitive" 
because  of  its  small  population  size  and 
limited  breeding  distribution  in  Alaska. 
Of  the  22  species  on  BCC  lists,  14  are 
technic^ly  considered  "gamebirds"  (as 
defined  by  bilateral  migratory  bird 


conventions  with  Canada  and  Mexico), 
although  frameworks  allowing  sport 
hunting  seasons  have  never  been 
established  for  any  of  them  in  the  85- 
year  history  of  the  Migratory  Bird  Treaty 
Act. 

The  following  23  species  are  birds  of 
conservation  concern  or  are  considered 
sensitive  for  other  reasons. 

Family  Gaviidae 

Red-throated  Loon  {Gavia  stellata). 
Yellow-billed  Loon  (Cavia  adamsii). 

Family  Phalacrocoracidae 

Red-faced  Cormorant  (Phalacrocorax 
urile). 

Family  Anatidae 

Trumpeter  Swan  [Cygnus  buccinator). 
Family  Charadriidae 

American  Golden-Plover  (Pluvialis 
dominicus). 

Pacific  Golden-Plover  (Pluvialis 
fulva). 

Family  Haematopodidae 

Black  Oystercatcher  [Haematopus 
bachmani). 

Family  Scolopacidae 

Solitary  Sandpiper  (Tringa  solitaria). 

Upland  Sandpiper  (Bartramia 
longicauda).  , 

Whimbrel  [Numenius  phaeopus). 

Bristle-thighed  Curlew  (Numenius 
tabitiensis). 

Hudsonian  Godwit  (Limosa 
haemastica). 

Bar-tailed  Godwit  (Limosa  lapponica). 

Marbled  Godwit  (Limosa  fedoa). 

Black  Turnstone  (Arenaria 
melanocephala). 

Red  Knot  (Calidris  canutus). 

Dunlin  (Calidris  alpina). 

Buff-breasted  Sandpiper  (Tryngites 
subruficollis). 

Family  Laridae 

Red-legged  Kittiwake  (Rissa 
brevirostris). 
Arctic  Tern  (Sterna  paradisaea). 
Aleutian  Tern  (Stema  aleuUca). 

Family  Alcidae 

Whiskered  Auklet  (Aetbia  pygmaea). 
Family  Strigidae 

Short-eared  Owl  (Asio  flammeus). 
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Summary  of  Public  Involvement 

On  Februar  ,  10.  2003,  we  published 
in  the  Federa  Register  (68  PR  6697)  a 
proposed  rule  to  establish  spring/ 
summer  migr<  tory  bird  subsistence 
harvest  regula  tions  in  Alaska  for  the 
2003  subsistei  ice  season.  The  proposed 
rule  provided  for  a  public  comment 
period  of  30  c  ays.  We  mailed  copies  of 
the  proposed  iile  to  more  than  60 
individuals  ai  id  organizations  that  were 
determined  to  be  direct  stakeholders  in 
this  process.  \  Ve  established  an  internet 
homepage  poi  ting  the  proposed  rule 
and  related  hi  storical  documents.  We 
issued  a  press  release  and  radio  public 
service  annou  dcement  expressing  the 


request  for  public  coniments  and  the 
pertinent  deadlines  for  such  comments, 
which  was  faxed  to  26  members  of  the 
statewide  media.  We  presented  the 
proposed  rule  and  related  materials  at 
public  meetings  conducted  by  Federal 
Subsistence  Regional  Advisory  Councils 
in  Kotzebue,  Barrow,  Kodiak, 
Dillingham,  Unalakleet,  Chevak,  and 
Nenana,  Alaska,  requesting  further 
written  public  comments.  By  the  close 
of  the  public  comment  period  on  March 
12,  2003,  we  had  received  written 
responses  from  30  entities.  Seven  of  the 
responses  were  from  individuals,  26 
from  organizations,  2  from  regional 
Flyway  Councils,  and  1  from  the  Alaska 
Department  of  Fish  and  Game. 

Response  to  Public  Comments 

Most  sections  of  the  proposed  rule 
were  addressed  by  commenters.  This 
discussion  addresses  comments  section 
by  section  beginning  with  those  of  a 
general  nature. 

General  Comments 

Two  respondents  requested  that 
groups  other  than  government  agencies 
and  Native  groups  be  represented  on  the 
Co-management  Coiuicil,  specifically 
mentioning  Audubon  and  Ducks 
Unlimited. 

Service  Response:  An  extensive 
public  process  took  place  July  1999 
through  March  2000,  during  which  the 
composition  of  the  statewide 
management  body,  the  Co-management 
Council,  was  decided.  The  Co- 
management  Council's  composition  has 
been  established  by  regulation  (67  FR 
53511)  and  is  not  being  reconsidered  in 
this  rule.  All  Co-management  Council 
meetings  are  public,  and  any  interested 
parties  can  participate  and  testify. 

Two  respondents  requested  that  the 
regulations  in  the  proposed  rule  be 
cross-referenced  with  Title  VIII  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  subsistence 
regulations,  such  as  by  adding  the 
guidance"*   *   *  consistent  with  sound 
management  principles,  and  the 
conservation  of  healthy  populations  of 
fish  and  wildlife  *   *   *,"  adding 
emergency  closure  authority,  and 
adding  the  words  "non-wasteful 
subsistence." 

Service  Response:  Development  of  the 
spring/summer  subsistence  migratory 
bird  harvest  regulations  is  guided  solely 
by  amendments  to  the  international 
migratory  bird  treaties,  and  not  by 
ANILCA  legislation.  Cross-referencing 
guiding  principles  and  management 
objectives  would  only  serve  to  further 
confuse  the  two  very  separate  programs.  . 
However,  in  the  final  rule,  we  have 


added  an  emergency  closure  authority 
to  ensure  prompt  corrective  actions  on 
conservation  concerns,  similar  to  that 
used  in  both  peut  20  and  part  100. 

One  individual  referenced  the 
Administrative  Procedure  Act  and  how 
it  is  stated  within  the  proposed  rule 
"The  Department  of  the  Interior's  policy 
is,  whenever  practicable,  to  afford  the 
public  opportunity  to  participate  in  the 
rulemaking  process"  and  how  this 
sounds  like  the  Department  is  doing  the 
public  some  kind  of  favor,  when  by  law 
it  is  required.  The  individual  further 
cites  mandates  within  the 
Administrative  Procedure  Act  and  how 
it  spells  out  public  notice  procedures. 

Service  Response:  This  language  does 
not  appear  in  the  final  rule,  but  we  will 
take  this  into  consideration  when 
drafting  other  Federal  Register 
documents.  See  the  Public  Involvement 
Section  under  Supplementary 
Information  for  a  summary  of  the 
Service's  efforts  to  seek  public 
involvement  under  the  Administrative 
Procedure  Act. 

One  respondent  stated  that  more 
funds  are  needed  to  adequately  monitor 
spring  and  summer  subsistence  harvest 
of  migratory  birds  as  well  as  to  promote 
the  effective  and  meaningful  role  for 
Alaska's  indigenous  inhabitants  in  the 
conservation  of  migratory  birds  through 
the  participation  in  the  Co-management 
Council  and  its  related  meetings. 

Service  Response:  Funding  levels  to 
support  the  efforts  of  the  Co- 
management  Council,  which  include 
harvest  monitoring  and  Native 
participation,  are  provided  by  Congress 
annually  and  are  not  dictated  by  Federal 
regulations. 

One  respondent  brought  up  the  issue 
of  the  Migratory  Bird  Hunting  and 
Conservation  Stamp  Act  and  how  it 
would  require  subsistence  hunters  to 
purchase  a  Federal  Migratory  Bird 
Hunting  and  Conservation  Stamp.  One 
of  the  major  goals  of  the  amended 
migratory  bird  treaty  with  Canada  was 
to  allow  for  traditional  subsistence 
harvests,  and  acquiring  a  hunting 
license  or  duck  stamp  is  not  customary 
and  traditional.  This  respondent 
expressed  the  need  to  modify  the  Duck 
Stamp  Act  to  exempt  subsistence 
hunters  from  the  requirement.    ; 

Service  Response:  The  only  way  to 
change  the  requirement  to  possess  a 
Federal  Migratory  Bird  Hunting  and 
Conservation  Stamp  is  if  the  Migratory 
Bird  Hunting  and  Conservation  Stamp 
Act  is  modified  by  Congress. 


^ 


One  individual  requested  that  the 
introductory  information  be  corrected  to 
reflect  that  there  is  evidence  that  the 
needs  of  northern  peoples  to  harvest 
migratory  birds  in  the  spring  and 
summer  were  considered  at  the  time  of 
the  original  treaty  with  Canada.  The 
individual  noted  the  participation  of 
E.W.  Nelson,  who  helped  establish  the 
original  Yukon  Delta  Reservation  in 
1909  and  was  the  principal  negotiator 
for  the  1916  treaty. 

Service  Response:  We  have  changed 
the  introductory  language  to  read: 
"Neither  treaty  allowed  adequately  for 
the  traditional  harvest  of  migratory  birds 
by  northern  peoples.  .  ." 

Two  commenters  suggested  that 
subsistence  area  migrator}'  bird 
management  plans  should  be  required 
for  each  subsistence  harvest  region, 
complete  with  sustainable  population 
and  habitat  protection  goals,  and  a 
reporting  requirement.  The  person 
further  suggested  using  the  Yukon- 
Kuskokwim  Delta  Goose  Management 
Plan  as  a  model. 

Service  Response:  The  Co- 
Management  Council  is  tasked  to 
develop  management  plans  as  needed 
and  requested.  No  immediate  plans 
exist  to  write  management  plans  for 
each  region.  The  Co-management 
Council  has  directed  a  working  group  to 
review  and  update,  if  necessary,  the 
Emperor  Goose  Management  Plan. 

Two  commenters  suggested  that  the 
cooperation  of  Native  subsistence 
hunting  groups  should  be  sought  in 
establishing  sanctuaries  for  migrating  or 
nesting  birds  when  concentrated  or 
particularly  vulnerable  to  disturbance  or 
over-harvest. 

Service  Response:  These  subsistence 
harvest  regulations  do  not  dictate 
Federal  or  State  land  management 
practices  such  as  designating 
sanctuaries;  however,  any  concerning 
individual  or  party  can  petition  to  close 
a  specific  area  to  the  spring/summer 
subsistence  migratory  bird  harvest. 

One  individual  stated  that  the 
proposed  regulations  are  a  ridiculous 
extension  of  the  initial  concept  of 
legalizing  a  small  traditional  harvest  for 
sustenance,  primarily  by  Native  people. 

Service  Response:  The  Federal 
Government  is  obligated  to  implement 
the  amendments  to  the  internationed 
migratory  bird  treaties.  The  executive 
branch  does  not  have  the  authority  to 
change  the  treaties;  that  responsibility 
lies  with  Congress  and  the  treaty 
participants. 

Two  commenters  suggested  that  the 
Service  should  be  required  to  publish 
jointly  with  the  Co-management  Council 
an  annual  harvest  report  complete  with 
details  of  what  is  working  and  not 


working  and  what  corrective  actions 
need  to  be  taken. 

Service  Response:  Subsistence  harvest 
survey  data  is  collected  with  reports 
published  annually  summarizing  the 
data  on  a  regional  basis.  This  Alaska 
subsistence  harvest  data  is  also  available 
in  the  annual  Service's  Pacific  Flyway 
Data  Book. 

One  individual  complained  that  the 
statement  "Alaska  Natives  have 
longstanding  conservation  ethics"  is  not 
substantiated  or  explained  in  the  rule 
document.  The  individual  stated  that 
the  complete  elimination  of  the  rich 
deltas'  goose  populations  surrounding 
Kotzebue  and  Norton  sounds  and  the 
historical  lack  of  interest  in  restoration 
of  nesting  geese  there  does  not  suggest 
any  form  of  good  management  either 
now  or  in  the  past. 
^'~S^fvice  Response:  Although  there 
have  been  declines  in  the  populations  of 
nesting  geese  in  the  deltas  surrounding 
Kotzebue  and  Norton  Sounds  and 
subsistence  is  one  source  of  goose 
mortality  in  these  regions,  it  has  not 
been  identified  as  a  major  cause  of  the 
population  declines.  The  Native 
communities  of  these  regions  are  now 
actively  participating  in  the  Co- 
Management  Council  and  recovery 
efforts.  Development  of  this  new 
subsistence  harvest  program  has 
involved  active  participation  by  1 1 
regional  Native  organizations. 

One  individual  commented  that  the 
statement  of  subsistence  take 
constituting  2-3%  of  the  national 
migratory  bird  take  is  misleading,  and 
for  some  species  groups  such  as  seabirds 
and  shorebirds,  the  subsistence  take 
may  equal  90-100%  of  the  national 
harvest. 

Service  Response:  We  believe  the  2- 
3%  quoted  is  valid  when  the  entire 
migratory  bird  harvest  is  considered, 
and  did  not  see  the  need  to  break  this 
down  per  species  group,  since  it  is  well 
documented  that  harvests  for  some 
species  groups  do  not  exist  outside 
Alaska. 

Two  commenters  specifically 
supported  the  30-day  harvest  closure  for 
breeding  birds. 

Service  Response:  None  needed. 

Two  commenters  suggested  that  the 
Co-management  Council  should 
organize  "Migratory  Bird  Conservation 
Committees"  in  each  subsistence  area 
that  would  include  subsistence 
harvesters,  government  representatives, 
and  the  local  conservation 
organizations.  One  of  the  functions  of 
these  committees  would  be  to  organize 
subsistence  hunters  in  migratory  bird 
population  surveys  and  censuses  in 
close  cooperation  with  the  Service. 


Service  Response:  We  would  like  to 
clarify  that  local  migratory  bird 
conservation  committees  already  exist 
in  the  form  of  regional  management 
bodies  or  partners,  with  11  actively 
contributing  to  the  Co-management 
Council. 

Two  commenters  requested  increased 
public  education  efforts  and 
enforcement  of  harvest  regulations, 
especially  in  communities  shared  by 
nonconsumptive  users  such  as 
birdwatchers.  One  commenter  cited  a 
June  2002  incident  in  Barrow,  in  which 
a  group  that  was  watching  pectoral 
sandpipers  saw  a  truck  with  two 
individuals  pull  up  and  begin  shooting 
at  a  bird  with  a  high-powered  rifle.  The 
individuals  from  the  truck  had  no 
means  to  retrieve  the  bird  (no  boots  for 
wading).  The  group  also  watched  the 
same  individuals  shooting  at  birds 
between  the  shore  and  pack  ice. 

Service  Response:  Once  this  initial 
phase  of  regulation  development  is 
completed,  we  plan  to  launch  an 
extensive  education  and  outreach 
campaign  targeting  the  communities 
within  the  subsistence  harvest  areas. 
Outreach  efforts  will  focus  on  educating 
all  residents  of  the  new  regulations  and 
emphasize  regulatory  protection  of 
those  migratory  bird  species  of  the 
greatest  conservation  concern. 

Three  respondents  supported  the 
proposed  regulations  for  subsistence 
harvest  in  Alaska  as  permitted  under  the 
revised  Migratory  Bird  Treaty.  They 
commended  the  Service's  efforts  to 
improve  frameworks  for  regulation  of 
these  harvests  and  for  improving 
information  on  subsistence  use  of  these 
resources. 

Service  Response:  None  needed. 

One  commenter  complained  that  the 
30-day  public  comment  period  was  not 
sufficient  time  to  collect  harvest 
information  for  the  23  bird  species  on 
the  Birds  of  Conservation  Concern  list. 
The  commenter  argued  that  rushing  the 
process  will  further  erode  the  existing 
credibility  of  the  meaningful  role 
indigenous  inhabiteuits  have  in 
development  of  these  regulations.  The 
commenter  requested  that  the  Secretary 
of  the  Interior  grant  a  90-day  extension 
on  the  public  comment  period  for  the 
proposed  rule. 

Service  Response:  We  were  not  able  to 
grant  this  requested  extension,  because 
we  need  to  publish  final  regulations  as 
close  as  possible  to  the  requested  April   . 
2  start  date  of  the  2003  harvest  season. 
The  future  plan  is  to  merge  into  the 
"late  season"  waterfowl  regulatory  cycle 
for  Service  Regulation  Committee 
meetings  and  subsequent  publication  in 
the  Federal  Register.  Under  this  cycle, 
we  would  publish  the  next  Proposed 
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Rule  late  this  coming 
allow  for  a 


60  -day 


J  kiily  Harvest  Limits 
These  Subsistence 


fall,  which  should 
comment  period. 


Why  Are  No 
Proposed  U niter 
Regulations? 

Three  comi  lenters  questioned  the 
assumption  tl  lat  no  increase  in 
subsistence  h  irvest  is  anticipated 
following  ado  ption  of  the  spring- 
summer  seasc  n  regulations,  since  all 
rural  resident  t,  not  just  Alaska  Natives, 
will  be  incluc  ed  in  the  harvests.  The 
cumulative  effect  of  adding  these 
hunters  who  (  id  not  traditionally 
participate  in  the  subsistence  harvest 
has  been  underestimated.  While  another 
individual  was  concerned  that,  since 
harvest  reporting  will  not  be  conducted 
this  first  year,  no  scientific  evaluation  of 
whether  th6  h  uvest  has  increased  or  is 
having  a  detri  nental  effect,  is  possible. 
Also,  the  harvBst  reporting  done  on  the 
Yukon-Kusko  ;wim  Delta  missed  many 
other  rural  coi  nmunities  in  interior 
Alaska. 

Service  Res  wnse:  Upon  0MB 
approval  of  ths  survey  forms,  we  are 
planning  to  e>  pand  the  harvest 
monitoring  to  a  Statewide  effort  with  a 
statistical  mot  el  for  stratifying  the 
survey  area.  V  e  hope  that  this  effort 
will  provide  a  means  to  monitor  and 
report  any  sigi  lificant  increases  in 
harvest  activit  y.  The  regulations  were 
intended  to  b€  a  foundation  for  the 
spring/sunjmt  r  subsistence  harvest  of 
migratory  birc  s  in  Alaska.  If 
conservation  ( oncems  arise  such  that 
future  harvest  restrictions  have  to  be 
imposed,  the  ( io-management  Council 
will  act  accorc  ingly. 

Four  respon  Jents  expressed  concern 
about  the  lack  of  harvest  limits 
presented  in  tJ  lese  regulations.  One 
individual  rec  agnized  the  difficulty  in 
applying  bag  c  r  harvest  limits  to 
traditional  sul  sistence  harvests,  but 
stated  that  limits  will  be  necessary  to 
ensure  that  St<  tewide  cumulative 
harvests  of  sp(  cies  are  not  excessive. 
The  respondei  ts  also  recognized  that  if 
bag  limits  are  ;  lot  incorporated  in  the 
2003  regulatiois.  the  Co-management 
Council  will  nsed  to  move  in  this 
direction  in  ths  future.  In  addition,  if 
species  on  the  Birds  of  Conservation 
Concern  list  aj  id/or  Audubon  Watchlist 
are  included  ii  i  the  2003  harvest,  then 
small  bag  limi  s  should  be  set 
immediately. '  "wo  commenters 
specifically  miintioned  sea  ducks  as  an 
area  of  special  concern  with  regard  to 
lack  of  bag  lim  its.  Another  commenter 
suggested  usin  g  proxy  hunting  as 
administered  I  y  the  State  of  Alaska  as  • 
an  example  of  formatting  harvest  limits 
to  allow  for  sh  uing  among 
conunimities. 


Service  Response:  These  initial  2003 
harvest  regulations  are  designed  to 
provide  an  initial  framework  and  the 
first  steps  taken  to  limit  the  subsistence 
harvest.  These  steps  will  include 
establishing  a  closed  species  list  and  a 
30-day  closed  period  during  the 
breeding  season.  In  the  futiue,  concepts 
such  as  community  harvest  limits, 
proxy  hunting,  and/or  designated 
hunters  will  liksly  be  considered  to 
accommodate  customary  and  traditional 
subsistence  harvest  methods,  if  further 
species-specific  harvest  limits  are 
needed. 

One  commenter  was  supportive  of 
there  being  no  harvest  limits,  because 
they  do  not  fit  with  customary  and 
traditional  practices.  Frequently  a 
person  goes  hunting  and  returns  with 
food  for  extended  families,  so  harvest  or 
bag  limits  would  not  be  suitable  or 
appropriate  for  the  North  Slope  region. 

Service  Response:  The  Co- 
management  Council  agrees  with  this 
assessment  of  the  situation  and  is  not 
recommending  harvest  limits  to  be  set 
for  this  initial  2003  season,  but  may 
consider  them  when  specifically 
requested  or  needed  for  a  localized  area 
or  species  of  conservation  concern. 

How  Did  the  Service  Come  Up  With  the 
List  of  Birds  Open  to  Harvest? 

One  respondent  suggested  that  some 
Native  language  names  for  birds,  group 
closely  related  species,  and  there  may  or 
may  not  be  separate  names  for  species 
within  these  groups.  In  a  1958  UAF 
paper  titled  "On  the  Naming  of  Birds  by 
Eskimos,"  Lawrence  Irving  docimients 
different  Inupiaq  names  for  all  the 
locally-occurring  species  of  loons, 
scoters,  shorebirds,  and  even  the  two 
species  of  scaup.  Thus,  in  this  region, 
this  degree  of  differentiation  was 
reflected  in  the  language. 

Service  Response:  In  developing  the 
subsistence  harvest  survey  collection 
forms,  we  have  found  that  some 
confusion  does  exist  concerning  local 
Native  names  for  specific  bird  species, 
just  as  it  does  when  common  names  are 
used  for  international  species.  In  some 
cases,  neighboring  local  regions  use 
different  Native  names  for  the  same 
species.  When  at  all  possible,  we  have 
given  all  known  extant  Native  names  for 
a  species  in  our  education  materials. 

One  commenter  suggested  that  the 
existing  wording  referencing  availability 
of  empirical  evidence  is  inaccurate.  As 
stated,  "the  only  available  empirical 
evidence  of  customary  and  traditional 
use  of  the  harvested  bird  species  comes 
from  Alaska  subsistence  migratory  bird 
surveys,  conducted  by  Service 
personnel  and  contractors  and 
transferred  to  a  computerized  database." 


The  conmienter  noted  that,  to  the 
contrary,  there  is  ample  information  in 
the  ethnographic  literatiue  documenting 
bird  harvest  and  use  practices  from  most 
regions  of  the  State.  There  is  a 
considerable  amount  of  archaeological 
literature  describing  pre-contact  harvest 
patterns,  including  species  of  birds 
harvested  as  well  as  implements  used 
for  bird  harvest.  Also,  a  large  body  of 
contemporary  and  traditional 
knowledge  exists  among  subsistence 
users  themselves. 

Service  Response:  We  agree  that 
additional  information  is  available  from 
both  contemporary  and  archaeological 
sources,  yet  we  disagree  that  this 
available  information  is  able  to  provide 
numerical  summaries  of  bird  harvest 
down  to  the  species  level. 

One  commenter  expressed  concern 
over  the  apparent  absence  of  any 
internal  review  process  by  the  Service's 
migratory  bird  specialists  and  urged  that 
an  intra-agency  review  process  be 
involved  in  developing  the  Final  Rule. 

Service  Response:  The  Co- 
management  Council  can  only  make 
recommendations  to  the  Service  as  far 
as  regulations  development,  with  all 
final  decisions  made  by  the  Service 
Regulations  Committee.  Prior  to  the 
Service  Regulations  Committee 
finalizing  any  new  regulations,  there  is 
an  extensive,  two-part  internal  review 
process  in  which  the  Service's  migratory 
bird  management  division  and  its 
biologists  are  extensively  involved. 

Section  20.22     Closed  Seasons 

One  commenter  stated  that  t)iis 
amendment  implies  that  subsistence 
hunting  under  part  92  occxu-s  during 
closed  seasons,  when,  in  fact,  part  92 
establishes  open  seasons.  The 
commenter  suggested  that  the  section 
should  read:  "*   *   *  during  the  closed 
season  established  in  this  part  except  as 
provided  in  *   *   *  " 

Service  Response:  We  concur  and 
have  made  the  recommended  wording 
change. 

Section  92.30     General  Overview  of 
Regulations 

One  respondent  recommended 
revising  text  to  read:  "The  Co- 
management  Council  will  review  and, 
as  necessary,  recommend  modifications 
to  these  regulations  *   *   *  working 
within  the  schedule  of  the  Federal  late 
season  migratory  game  bird  hunting 
regulations." 

Service  Response:  We  concur  and 
have  made  the  recommended  wording 
change. 
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Section  20.132 
Alaska 


Subsistence  Use  in 


One  commenter  suggested  that 
removed  of  this  section  eliminates 
authorized  fall  and  winter  harvests  of 
snowy  owls  and  cormorants  for  food  or 
clothing  that  have  been  in  place  for 
many  years.  The  commenter  did  not 
believe  there  had  been  adequate  public 
notice  of  this  proposed  action;  it  has  not 
been  substantively  considered  by  the 
Co-management  Council  and  was  not 
part  of  the  widely  distributed  package  of 
recommended  subsistence  regulations. 
The  commenter  recommended  that  the 
Service  retain  §  20.132(b)  until  such 
time  as  fall  and  winter  subsistence 
needs  can  be  assessed  and  there  is 
adequate  involvement  of  the  Alaska 
public  and  Co-management  Council. 

Service  Response:  The  commenter  has 
identified  an  oversight  potentially 
restricting  the  winter  subsistence 
harvest  of  snowy  owls  and  cormorants 
in  Alaska  with  this  action.  We  modified 
the  section  to  retain  subsection  fb)  while 
making  it  effective  only  from  September 
1  through  April  1  in  the  final  rule. 

Section  92.5     Who  Is  Eligible  To 
Participate? 

Five  respondents,  all  representing 
separate  Kodiak  area  organizations, 
expressed  an  urgent  need  to  close  the 
Kodiak  road  system  starting  in  the  2003 
season.  The  primary  and  most  common 
concern  expressed  was  the  likelihood  of 
overharvesting,  primarily  by  user  groups 
that  do  not  demonstrate  customary  and 
traditional  uses  of  migratory  birds  and 
will  have  easy  access  to  this  resource. 
Other  concerns  brought  up  were  the 
potential  conflicts  between  consumptive 
and  nonconsumptive  users  that  could 
negatively  affect  the  local  tourism 
industry,  and  subsistence  harvesting 
posing  a  public  safety  concern  in  regard 
to  hunting  within  a  populated  area. 

Service  Response:  On  the  basis  of 
public  testimony  and  written  comments 
received,  we  are  closing  to  harvest  a 
buffer  zone  around  the  Kodiak  Island 
road  system  under  §  92.33(e).  The 
conservation  concern  is  the 
nontraditional  access  posed  by  the  road 
system  in  a  region  where  the  migratory 
bird  hunting  is  traditionally  done  by 
boat  in  marine  waters.  Acts  of  civil 
disobedience  with  respect  to  other 
hunting  regulations  and  road  access 
have  been  documented.  Closing  the  road 
system  to  the  spring  and  summer 
subsistence  migratory  bird  harvest  will 
help  ensure  no  local  increases  in  harvest 
occur  in  implementation  of  the  new 
regulations.  Offshore  islands  and  waters 
will  remain  open  to  hardest. 


One  commenter  requested  that  all 
road  systems,  such  as  Kodiak  and 
Nome,  should  be  closed  to  subsistence 
harvests,  with  the  primary  concern 
being  the  conflicts  between 
consumptive  and  nonconsumptive  users 
along  roads  frequented  by  tourists, 
birdwatchers,  and  others.  The  issue  of 
the  Nome  road  system  was  only  brought 
up  by  one  commenter,  and  has  not  been 
supported  by  the  regional  management 
body,  nor  mentioned  in  any  other  public 
comments. 

Service  Response:  We  are  taking  no 
action  on  restricting  harvest  along  the 
Nome  road  system  for  the  2003 
regulations;  however,  the  issue  may  be 
revisited  by  petition  for  a  rule  change  in 
the  future,  should  the  need  arise. 

One  respondent  requested  exclusion 
of  the  community  of  Tok,  most  of  whose 
residents  have  no  customary  and 
traditional  history  of  bird  harvesting  in 
the  spring/summer.  The  respondent 
explained  that  legalizing  the  harvest 
will  significantly  increase  the  level  of 
take  of  waterfowl  and  owls  iii  the  Upper 
Tanana  Valley,  especially  if  no  harvest 
limits  are  imposed. 

Service  Response:  There  is  a  petition 
process  to  exclude  a  community  from 
subsistence  bird  harvesting.  Petitions 
are  accepted  armually  and  acted  upon 
by  the  Co-management  Council  and 
subsequently  by  the  Service  Regulations 
Committee  for  the  upcoming  season.  In 
addition,  we  added  an  emergency 
closure  provision  in  §92.21,  so  that  if  a 
significant  increase  is  documented  for 
waterfowl  and  owls  in  this  or  any  other 
region,  an  emergency  closure  can  be 
requested  and  implemented. 

Five  respondents  questioned  the 
definition  of  "indigenous  inhabitant" 
used  in  the  regulations.  One  of  the 
commenters  stated  that  the  current 
definition  is  erroneous,  immoral,  and 
unjust  and  could  result  in  an  increased 
harvest  of  birds  during  the  spring  and 
summer.  The  second  commenter  stated 
that  the  regulations  should  only  apply 
to  residents  of  the  proposed  area  whose 
families  have  a  tradition  of  harvesting 
migratory  birds  in  the  area.  The  third 
commenter  charged  that  this  loophole, 
which  includes  populations  of  recent 
rural  immigrants  and  their  invited 
relatives,  will  cast  suspicion  on  the 
whole  program,  and  that  the  Native 
community  should  define  the  term 
"indigenous."  The  commenter  added 
that  the  Service  should  consider  the 
impact  of  immigrants  into  the  included 
villages  when  stating  that  it  is  not  the 
intent  of  these  regulations  to  increase 
the  harvest.  Also,  the  Native  community 
itself  is  increasing,  adding  many  new 
hunters  to  increase  the  take.  Another 
individual  commented  that  the  phrase 


"permanent  inhabitants"  is  not  defined, 
thus  allowing  participation  by  anyone 
with  a  rural  ZIP  Code,  regardless  of 
cultural  heritage,  local  tenure,  aimual 
income,  or  subsistence  need.  Still 
another  commenter  added  that  if 
hunting  pressure  needs  to  be  l>ihited, 
the  harvest  should  be  retiuned  to  its 
original  intent. 

Service  Response:  The  term 
"indigenous  inhabitant"  was  defined  in 
Congress'  ratification  of  the  Treaty 
amendments,  which  are  binding  on  the 
Service.  Defining  the  term  as  the 
commenten  requests  would 
misconstrue  Congress'  explicit  intent  in 
ratifying  the  Treaty  amendments. 

One  respondent  expressed  strong 
concern  that  the  Secretary  of  the  Interior 
lacks  the  legal  authority  to  open  the 
spring/summer  hunt  to  non-Native 
village  residents,  despite  Alaska's 
former  U.S.  Senator's  desire  for  this  to 
be  accomplished  through  amendments 
to  the  Canada  and  Mexico  Migratory 
Bird  Treaties. 

Service  Response:  Same  as  above. 

Section  92.20    Methods  and  Means 

Two  commenters  requested  that 
subsistence  hunters  age  16  and  younger 
should  be  required  to  be  accompanied 
by  an  adult  both  in  the  interest  of  safety 
and  to  avoid  abuse  of  the  subsistence 
privilege.  In  addition,  they  suggested 
that  young  hunters  should  be 
encouraged  to  obtain  a  firearms  safety 
certificate  before  being  allowed  to  hunt. 

Service  Response:  We  intend  to 
encourage  participation  in  the  State's 
hunter  safety  program  by  subsistence 
hunters  of  all  ages  through  our 
program's  long-term  education  and 
outreach  efforts. 

Two  individuals  expressed  concern 
because  rifles,  especially  -22  caliber,  are 
not  a  currently  prohibited  method.  One 
of  the  commenters  explained  that 
allowing  these  types  of  weapons  creates 
a  situation  in  which  male  youths  with 
.22  caliber  rifles  can  have  an  open 
season  on  all  birds  with  little  regard  for 
salvage  of  edible  meat.  The  commenter 
added  that  people  lacking  identification 
skills  will  likely  shoot  anything  that 
flies,  and  that  lack  of  identification  and 
marksman  skills  could  cause  wounding 
losses  from  rifle  use  to  be  substantial. 

Service  Response:  The  issue  of  use  of 
small  caliber  rifles  was  discussed  by  the 
Co-management  Council,  and  it  was 
recommended  that  we  do  not  prohibit 
their  use.  It  was  also  stated  that  small 
caliber  rifles  are  traditional  tools  for 
subsistence  use  and  that  they  are  most 
commonly  used  to  dispatch  wounded  or 
crippled  birds.  Outreach  and 
educational  efforts  of  the  Co- 
management  Council  will  be  focusing 
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on  improvinf  the  hunter  identification 
of  individual  bird  species  at  both  long 
and  short  dis  ances.* 

One  respot  dent  requested  that  we 
prohibit  the  i  se  of  air  boats  and 
personal  wat(  ircraft  (e.g.  jet  skis)  for 
spring/summ  er  migratory  bird  hunting 
on  the  Tetlin  Refuge,  at  least  in  the 
Scotty/Despe  ■  drainage  and  other 
sensitive  area  s  in  the  region.  The 
respondent  e::plained  that  use  of  air 
boats  and  jet  i  ;kis  is  already  established 
in  the  area,  ai  id  that  use  during  the  fall 
sport  season  (»n  lakes  accessible  from 
the  Alaska  Hi  ^hway  has  been  an 
increasing  iss  ae.  The  use  of  air  boats  or 
personal  wat(  rcraft  is  extremely 
disturbing  to  lesting  and  brood  rearing 
waterfowl  and  other  species,  and  has 
the  potential  o  alter  and  damage  critical 
habitat.  Abusi  (s  will  occur  and  law 
enforcement  i  >fill  be  extremely  difficult. 
In  addition,  use  of  air  boat  or  personal 
water  craft  is  lot  customary  and 
traditional  foi  harvesting  migratory 
birds  in  the  sj  ring  and  summer. 

Service  Res  jonse:  We  concur  and 
have  added  a  regional  prohibition  on 
the  use  of  air  )oats  and  jet  skis  under 
§92.20. 

One  commc  nter  brought  up  the 
concern  that  i ;  has  not  been  made  clear 
what  licenses  or  permits  are  going  to  be 
required,  and  that  education  and 
outreach  have  not  been  allocated  to 
inform  the  sul  isistence  users  about  the 
new  regulatiois.  The  commenter 
requested  that  the  Secretary  of  the 
Interior  initial  b  a  discretionary 
enforcement  f  olicy  to  continue  for  2 
years  after  the  Final  Rule  is  published 
and  provide  a^  iequate  funding  to  the 
regions  to  coo  dinate  outreach  and 
education  effc  rts. 

Service  flesj  >orjse;  We  concur  that  we 
did  not  make ;  ;eneral  hunter 
requirements  explicit  and  have  clarified 
that  by  modif)  ing  the  Final  Rule  to 
make  §20.2  {^,  (b),  (c).  and  (d) 
applicable  to  persons  hunting  under 
part  92.  Undei  separate  Federal 
regulations  (Id  U.S.C.  718a),  Federal 
migratory  bird  stamps  are  required  for 
hunters  16  yejrs  of  age  and  older  for 
taking  migratory  bird  waterfowl.  We 
also  concur  th  it  additional  education 
and  outreach  ire  needed. 

One  comma  nter  from  the  Yukon- 
Kuskokwim  D  ;lta  explained  that  village 
residents  shou  Id  be  allowed  to  take 
waterfowl  fror  i  a  boat  under  power, 
especially  for  vaterfowl  frequenting  the 
river.  Village  residents  should  also  be 
allowed  to  use  a  boat  under  power  to 
hunt  bay  ducks  like  scaup  and  scoters, 
which  are  easi  sr  to  take  from  a  moving 
boat.  The  sam(  i  commenter  added  that 
they  assiuned  f  something  was  not 
listed  specific!  illy  as  prohibited  under 


this  section,  then  it  is  allowed,  such  as 
traditional  methods  like  use  of  bird  nets 
or  bolos. 

Service  Response:  The  current 
regulations  do  not  prohibit  hunting  from 
a  boat  under  power,  but  do  prohibit 
using  a  boat  to  drive  or  concentrate 
birds.  In  addition,  the  use  of  bird  nets 
or  bolos  are  not  prohibited  harvest 
methods  at  this  time. 

One  respondent  requested  that 
regulations  be  added  to  prohibit 
subsistence  hunters  from  commercially 
guiding  other  subsistence  hunters, 
especially  in  regard  to  sea  ducks. 

Service  Response:  Commercial 
guiding  is  governed  by  State  regulations, 
so  no  action  is  being  taken  under  these 
Federal  regulations. 

One  commenter  requested  that  it  be 
made  clear  that  the  sale  or  trade  of 
migratory  birds  and  their  parts  taken 
under  this  Part  is  prohibited. 

Service  Response:  We  concur.  This  is 
already  addressed  under  §  92.6  of  the 
Procedural  Regulations. 

Section  92.32    Subsistence  Migratory 
Bird  Species 

Because  of  the  wide-ranging  views 
and  comments  we  received  on  this 
subject,  we  have  responded  to  the 
concerns  of  the  public  at  the  end  of  this 
summary  of  public  comments  (§  92.32). 

Two  commenters  requested  that  any 
species  appearing  on  the  BCC  list  be 
removed  from  those  open  to  subsistence 
harvest  in  2003,  because  they  may  be 
threatened.  One  of  these  commenters 
further  suggested  that  the  harvest 
should  be  limited  to  bird  species  for 
which  population  levels  and  harvest 
levels  are  known  and  can  be  monitored, 
and  that  birds  with  little  population 
information  should  be.prote^cted  from 
harvest.  The  other  commenter  suggested 
allowing  an  incidental/accidental 
harvest  (less  than  1  %  of  the  population) 
of  birds  taken  resulting  from  hunter 
misidentification.  They  also  stated  that 
if  these  BCC  birds  are  allowed  to  be 
harvested,  then  a  massive  educational 
campaign  should  be  launched  to 
promote  conservation  of  these  species 
by  redirecting  harvest  efforts  to  the  more 
viable  species. 

Two  commenters  deferred  to  the 
expertise  of  the  Service  and  the  Co- 
management  Council  on  evaluating  the 
effects  of  the  subsistence  harvest  on  the 
23  species  in  question. 

One  individual  was  alarmed  and 
concerned  over  the  number  of  nongame 
species  included  in  this  himt,  especially 
without  written  records  of  past 
subsistence  harvest.  They  recommended 
that  the  following  taxonomic  families  be 
removed  from  the  harvest  list:  Gaviidae 
(loons),  Podicipedidae  (grebes). 


Charadriidae  (plovers),  Haematopodidae 
(oystercatchers),  and  Scolopacidae 
(sandpipers),  as  well  as  the  following 
species:  all  terns,  red-legged  kittiwakes, 
ivory  gulls,  whiskered  auklets,  and  all 
owls  except  snowy  owls.  The 
commenter  further  questioned  why  the 
Service  would  bother  identifying 
species  of  conservation  concern  only  to 
foster  the  hunting  of  the  same  species. 
One  commenter  requested  that  13  of 
the  23  species  be  deleted  from  the 
subsistence  harvest  list  because  of  their 
presence  on  the  Alaska  Audubon 
Watchlist.  These  species  include:  red- 
throated  and  yellow-billed  loons,  red- 
faced  cormorants.  Pacific  golden 
plovers,  black  oystercatchers,  bristle- 
thighed  curlews,  Hudsonian  and 
marbled  godwits,  black  tumstones,  buff- 
breasted  sandpipers,  red-legged 
kittiwakes,  Aleutian  terns,  and 
whiskered  auklets.  The 
recommendation  was  for  the  Service  to 
take  a  precautionary  approach  and 
protect  these  species  from  harvest  until 
it  can  be  demonstrated  that  a 
subsistence  harvest  would  not 
jeopardize  existing  population  levels. 

Two  individuals  requested  that  all  23 
species  of  conservation  concern  should 
be  removed  from  harvest  because  all 
races  of  residents  are  allowed  to  hxmt. 
One  commenter  added  that  allowing 
these  species  to  be  taken  would  be  a 
breach  of  faith  with  generations  of 
conservationists  that  have  struggled  to 
make  a  place  for  large  edible  birds  in 
our  world.  The  second  commenter 
explained  that  any  additional  harvest 
for  some  populations  that  have 
undergone  a  decline  over  recent  years, 
such  as  mid-continental  white-fronted 
geese  in  northwest  Alaska,  should  not 
be  taken  lightly.  And  that  with  virtually 
no  constraints  in  place  under  the 
proposed  regulations,  both  Natives  and 
non-Natives  will  take  full  advantage  of 
birds  that  congregate  at  open  water 
during  spring  migration,  regardless  of 
actual  need  for  sustenance. 

One  respondent  expressed  concern 
that  a  long  list  of  migratory  birds  is 
being  institutionalized  into  regulations 
in  the  absence  of  past  population  or 
harvest  information.  They  also  stated 
that  no  species  of  conservation  concern 
should  be  allowed  for  harvest  except 
under  strict  controls  in  special  cases.      « 
Also,  the  Service  should  be  required  to 
publish  such  a  list  annually  and  seek 
Native  involvement  in  recovery  efforts. 

One  commenter  from  the  Yukon- 
Kuskokwim  Delta  was  against  removing 
birds  from  the  harvest  list  because  the 
idea  of  limiting  species  hunted  to  what 
is  considered  game  birds  is  contrary  to 
the  treaty  that  says  the  hunt  will  be 
customary  and  traditional.  There  have 
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been  times  that  all  hunters  in  a  village 
died  from  influenza,  diphtheria,  small 
pox,  and  tuberculosis.  During  these 
times,  it  was  necessary  for  women  and 
children  to  take  nongame  birds.  This  led 
to  a  continued  use  as  a  way  to  remember 
the  past.  There  is  no  large  take  of  these 
birds.  Only  a  few  elders  may  take  them 
these  days  and  this  will  likely  not 
expand  to  any  level  of  concern.  In  most 
cases  the  birds  listed  are  taken  more 
often  by  gulls  than  by  humans.  The 
Native  people  of  western  Alaska  have 
always  hunted  birds  in  the  spring. 
"When  the  ice  is  rotten  and  you  can't  go 
after  sea  mammals  or  fish,  God  has 
provided  birds  that  fly  to  us." 

One  respondent  from  the  Seward 
Peninsula? Norton  Sound  area  stated  that 
they  traditionally  harvest  16  of  the  23 
species  of  concern;  and  that,  they  would 
not  support  removing  any  of  these 
species  from  the  harvest  list  until  ample 
time  is  given  to  document  evidence  of 
traditional  and  current  harvest. 

Two  commenters  requested  that  all  22 
species  on  the  BCC  list,  as  well  as  an 
additional  5  species  (Aleutian  Canada 
geese,  common  cmd  king  eiders,  long- 
tailed  ducks,  and  black  scoters)  should 
be  removed  from  the  subsistertce 
harvest.  These  additional  five  species 
are  on  the  Alaska  Audubon  Watchlist. 

Two  commenters  requested  that  the 
lists  of  birds  open  to  harvest  should  be 
smaller  and  more  area  specific,  with  a 
clear  distinction  between  those  species 
that  can  be  hunted  and  those  whose 
eggs  may  be  gathered.  The  coirunenter 
recognized  the  importance  of 
subsistence  harvest  traditions,  and  felt 
that  those  who  have  traditionally 
harvested  are  in  the  best  position  to 
identify  the  most  important  species  and 
incorporate  this  information  on  a 
regional  or  local  basis  into  the  harvest 
species  list. 

One  commenter  mentioned  that 
legalizing  the  take  of  birds  on  the  BCC 
and  overlapping  Audubon  Alaska 
Watchlist  sets  back  years  of 
conservation  efforts.  At  least  19  of  the 
BCC  birds  overlap  with  the  Watchlist 
because  they  are  imdergoing  population 
declines,  have  small  breeding 
populations,  and/or  have  a  very  limited 
breeding  distribution.  Special 
consideration  should  be  given  to  these 
species,  especially  since  subsistence- 
caused  declines  may  lead  to  costly 
management  actions,  litigation,  or  other 
undesirable  results. 

One  commenter  from  the  Kotzebue 
region  supports  removal  of  the  seabird 
species  listed  as  birds  of  conservation 
concern.  People  don't  hunt  seabirds  in 
this  area,  and  the  other  species  in 
question  are  only  taken  when  there  is  no 
other  food  source,  or  if  an  elder  asks  for 


it.  The  BCC  seabird  species  are  not 
considered  everyday  food,  but  from  time 
to  time  an  elder  craves  certain  foods, 
often  associated  with  a  particular 
season.  The  commenter  expressed  that 
the  declines  noted  in  these  particular 
birds  are  more  caused  by  natural 
predators  such  as  jaegers  ("wolves  of  the 
sky"),  bears,  and  foxes.  The  commenter 
suggests  that  predator  control  would 
allow  these  species  to  increase. 

One  respondent  was  frustrated 
because  the  Service  has  belatedly 
introduced  concerns  for  23  of  the 
species  proposed  for  spring  and  summer 
hiuiting.  Despite  repeated  requests  over 
the  past  2  years,  the  Service  is  only  now 
explicitly  identifying  which  species  are 
of  concern  in  this  regulatory  process. 
The  Co-management  Council  was  not 
accorded  an  opportunity  to  thoughtfully 
review  these  species  and  reasons  for 
concern  because  the  full  list  was  not 
declared  and  no  substantive  briefing 
material  was  provided  fpr  most  species. 
This  precluded  effective  dialogue  with 
subsistence  users  and  regional  co- 
management  committees,  and 
recommendations  from  the  Co- 
management  Council.  An  even  more 
important  problem,  considering  the 
current  national  review  of  these 
regulations,  is  the  incomplete  and 
inadequate  information  in  the  Federal 
Register  or  other  documents  on  the 
basis  for  concerns  about  these  23 
species.  The  Service  especially  solicits 
public  opinions  on  whether  they  should 
be  hunted.  Presumably,  the  most 
valuable  comments  will  come  from 
agencies,  public  interest  groups,  and 
individuals  that  evaluate  the  status  of 
bird  populations  in  relation  to  current 
and  future  harvests.  However,  readers 
do  not  have  access  to  available  source 
documents  that  will  provide 
information  necessary  to  form  sound 
opinions,  raising  concern  that 
commenters  will  simply  "vote"  yes  or 
no  based  on  subjective  assumptions  or 
their  dispositions  on  subsistence  or 
hunting  in  general.  ^ 

The  same  conunenter  further  adds 
that  in  the  Supplemental  Information,  it 
states  that  22  of  these  species  are  on 
regional  or  national  lists  of  Birds  of 
Conservation  Concern  (BCC).  The 
Service  published  the  long-awaited 
"Birds  of  Conservation  Concern  2002" 
in  December.  Essentially,  this  document 
only  contains  BCC  lists  by  national  and 
regional  categories,  a  description  of 
criteria  that  were  used  for  listing,  and 
references  to  some  of  the  source 
documents  on  which  listings  were 
based.  In  some  cases,  there  are  no 
formal  source  documents — the  listings 
were  based  on  consultations  with 
experts  and  regional  staff.  In  other  cases, 


the  reader  has  to  find  and  consult  a 
wide  array  of  documents,  ranging  from 
field  survey  reports  and  regional 
summaries  to  continental  conservation 
plans  by  the  major  bird  initiatives 
(Partners  in  Flight,  U.S.  Shorebird 
Conservation  Plan,  North  American 
Waterbird  Conservation  Plan)  and 
regional  step-down  plans.  This 
referencing  approach  does  not  provide 
reasonable  public  access  to  salient 
information  on  the  status  of  populations 
from  which  the  public  can  assess 
potential  effects  of  subsistence  hunting. 
Given  the  disparate  level  of  available 
information,  data,  and  details  associated 
with  these  species  of  concern,  together 
with  the  insufficient  compilation  and 
synthesis  of  materials,  the  commenter    . 
strongly  recommended  that  the  Service 
develop  a  summary  that  includes  an 
objective  analysis  of  these  species,  along 
with  the  strengths  and  weaknesses  of 
available  supporting  data.  In  the 
development  of  these  comments,  the 
respondent  not  only  encountered 
difficulty  finding  status  information  on 
the  23  highlighted  species,  but  also 
found  that  the  quality  of  information 
was  often  poor  and  subjective.  The 
Supplemental  Information  says  that  the 
22  BCC  species  proposed  for  hunting 
were  listed  because  they  are  "at  risk  due 
to  inherently  small  populations  or 
restricted  ranges,  severe  population 
declines,  or  imminent  threats,"  yet  the  • 
respondent  found  no  estimates  of 
population  size  or  speculations  on 
orders  of  magnitude;  little  or  no  reliable 
information  on  population  trends;  and 
poor  information  on  size  and  changes  in 
seasonal  ranges.  The  descriptions  of 
perceived  threats  to  populations  were 
particularly  vague,  subjective,  and  in 
some  cases  prejudicial  (e.g..  degradation 
of  winter  habitat,  exposure  to 
contaminants,  and  seasonal  occurrence 
in  foreign  countries).  In  most  cases, 
there  was  little  evidence  that  threats 
were  imminent  or  substantial  for  the 
species.  The  respondent  rarely  found 
specific  information  from  which  to 
determine  whether  the  population, 
range,  or  threat  criteria  for  BCC  species 
were  met.  While  the  respondent 
recognized  that  inadequate  information 
could  be  reason  enough  for  pursuing 
conservation  actions,  they  preferred  to 
have  more  definitive  information  with 
which  to  make  this  assessment.  To  this 
end,  the  respondent  recommended  that 
the  Service  develop  strategies  and 
timelines  for  obtaining  information  with 
which  to  make  responsible  decisions 
concerning  subsistence  harvests  of 
species  of  concern. 

Loons — Two  commenters  requested 
that  all  loon  species  be  removed  from 
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and  brood  rearing  period,  because  of 
certain  breeding  behavior 
characteristics,  such  as  the  way  they 
pair,  select,  and  defend  nesting 
territories,  and  their  inability  to  renest 
successfully  at  high  latitudes. 
Trumpeters  have  shown  their  best 
population  grov»rth  in  Alaska,  but  the 
people  in  this  area  are  increasing 
rapidly  and  do  not  have  a  long- 
established,  consistent  pattern  of  use  of 
these  birds.  In  addition,  threats  on  the 
wintering  grounds  in  the  lower  48  states 
such  as  urban  sprawl,  agricultural 
development,  and  lead  poisoning 
threaten  the  overall  seciu-ity  of  the 
population,  warranting  protection  of 
these  birds  from  subsistence  harvest  in 
Alaska. 

One  respondent  recognized  trumpeter 
swans  as  a  subsistence  resource,  but  did 
not  support  a  spring  and  summer  open 
season  at  this  time.  The  principal 
concerns  expressed  were:  (1) 
Insufficient  mformation  on  the  extent  of 
recent  subsistence  harvest;  (2)  the 
current  lack  of  regulations  limiting 
harvest  quantity  by  qualified  hunters; 
and  (3)  the  potential  for  overharvest  of 
this  small  population  with  low 
productivity. 

One  individual  requested  that 
trumpeter  swans  be  protected  from 
harvest  with  the  justification  that  it  has 
already  been  proved  that  it  is  not  the 
grace  of  God  but  the  grace  of  man  that 
has  allowed  a  tiny  population  to 
increase  and  repopulate  the  nesting 
territories  where  spring  hunting  will  be 
allowed. 

Aleutian  Canada  Geese — One 
respondent  expressed  that  if  the 
prohibition  on  taking  Aleutian  Canada 
Geese  is  ever  extended  to  the  Yukon- 
Kuskokwim  Delta,  it  would  be  very 
difficult  for  hunters  to  distinguish  this 
species  from  other  subspecies. 

King  eiders — One  individual 
requested  that  king  eiders  be  restricted 
in  the  harvest,  stating  that  North 
American  numbers  have  been  in  a 
steady  decline  for  the  past  several  years. 
There  is  so  much  concern  that  Senator 
Ted  Stevens  just  appropriated  $100,000 
to  study  the  decline  of  king  eiders  on 
the  North  Slope.  To  help  protect  the 
remaining  numbers,  there  needs  to  be  a 
restricted  take  on  the  North  Slope, 
particularly  in  the  Barrow  region. 

Canvasbacks — One  indiviaual 
requested  that  a  one  bird  or  no  bird 
limit  be  placed  on  canvasbacks  in  the 
subsistence  hunt,  stating  that  all  people 
should  share  in  the  conservation  of  this 
great  bird. 

Shorebirds — One  respondent  from  the 
Yukon-Kuskokwim  Delta  explained  that 
young  boys  have  traditionally  hunted 
many  of  the  smaller  birds  on  the 


subsistence  harvest  list,  especially 
shorebirds  such  as  sandpipers,  plovers, 
curlews,  and  godwits.  It  is  known  that 
these  boys  bring  their  catch  to  their 
grandmothers  to  cook  and  eat,  which 
has  been  done  for  generations.  Elders  in 
the  villages  in  the  past  harvested  many 
of  these  shorebird  species  for 
subsistence  foods,  especially  when 
these  birds  are  migrating  along  the 
shoreline  in  flocks. 

Black  Oystercatchers — One 
commenter  stated  that  a  few  people  in 
the  Aleutian/Pribilof  Islands  gather 
these  eggs,  but  likely  have  little  or  no 
effect  on  the  population  of  this  species, 
and  recommended  that  an  accurate 
account  of  the  harvest  be  made  to 
support  the  stance  that  it  is  minor 
relative  to  the  overall  population.  In 
addition,  10  subsistence  hunter 
testimonials  were  received  fr"om  the 
Aleutian/Pribilof  region  stating  that 
some  people  do  gather  black 
oystercatcher  eggs,  but  that  the  limited 
take  likely  has  little  to  no  effect  on  the 
population.  On  the  other  h^nd,  one 
commenter  expressed  special  local 
concern  for  this  species  because  of  its 
small  population  (2,500),  limited  range, 
and  vulnerability  to  disturbance  at 
coastal  breeding  sites  and  from  oil 
spills.  The  Kodiak  Archipelago  is  home 
to  the  largest  concentration  of  black 
x)ystercatchers  and  should  be  afforded 
special  protection  from  both  hunting 
and  egg  gathering.  Further  cited  was  the 
oystercatcher's  low  reproductive  rate, 
inability  to  re-nest,  and  vulnerability  to 
egg  gathering. 

Red-legged  Kittiwakes — Sixteen 
hunter  testimonials  were  received 
stating  that  this  species, is  customarily 
and  traditionally  harvested  in  the 
Pribilof  Islands  (primarily  St.  George 
Island),  with  minimum  impacts  to  the 
population.  This  harvest  is  done  with 
no  waste  and  there  is  no  reason  to  close 
or  restrict  the  harvest.  These  hunters 
recommended  an  accurate  count  of  the 
birds  and  eggs  taken  be  maintained  to 
support  the  stance  that  the  take  is  very 
minor  in  relation  to  the  overall  species 
population.  One  St.  George  hunter 
specified  that  he  takes  less  than  60 
kittiwakes  per  season,  consisting  of  a 
mix  of  black-legged  and  red-legged 
kittiwakes,  and  shares  these  birds  with 
another  household.  Interviews  of  11 
kittiwakes  hunters  indicated  that  they 
take  an  average  of  37  red-legged 
kittiwakes  each  per  season.  To 
demonstrate  the  customary  and 
traditional  natvu-e  of  these  hunts,  one 
commenter  from  St.  George  explained, 
"I've  been  involved  with  red-legged 
kittiwake  hunts  since  I  was  e  years  old. 
I  was  a  gatherer  for  my  grandfather;  he 
shot  the  birds  on  the  wing  and  I 
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gathered  them  up  from  where  they  had 
fallen.  I  did  this  for  him  until  I  was  10 
years  old  and  the  following  year  I 
started  hunting  by  myself  and  have 
done  so  ever  since.  I  hunt  the  same 
areas  as  my  grandfather  did  and  spend 
no  more  time  in  the  hunts  than  we  did 
44  years  ago,  which  indicates  to  me  that 
the  abundance  has  not  changed  very 
much  or  not  at  all." 

Arctic  and  Aleutian  Terns — One 
commenter  requested  that  both  species 
be  protected  from  the  subsistence 
harvest  and  that  they  be  treated  together 
since  they  nest  commonly  in  mixed 
colonies,  and  eggs  from  the  two  species 
are  not  readily  distinquishable. 
Decreases  in  the  arctic  tern  population 
are  widely  reported  but  poorly 
documented  in  arctic  regions;  however, 
large  declines  have  occurred  in 
Greenland  where  a  traditional  harvest  is 
unregulated.  In  Alaska,  recent  declines 
have  been  reported  from  the  Gulf  of 
Alaska  and  coastal  sites  along  the 
Beaufort  Sea,  while  waterfowl  surveys 
of  the  North  Slope  and  Yukon- 
Kuskokwim  Delta  have  shown 
increases.  Perennial  harvesting  of  adults 
could  have  serious  impacts  on  local 
populations.  The  30-day  closures  may 
provide  some  protection  for  the  eggs, 
but  they  are  probably  set  too  late  to 
provide  adequate  protection  in  the 
Aleutians  and  Kodiak. 

Owls — One  commenter  expressed 
concern  that  the  residents  of  Tok  may 
dramatically  affect  local  owl 
populations  with  the  subsistence 
harvest.  The  conunenier  sites  a  Service 
management  plan  for  Alaska's  raptors 
that  states,  "with  few  exceptions,  we  are 
woefully  ignorant  and  lack  sufficient 
information  to  make  management 
decisions  or  assess  population  status  of 
raptors  based  on  scientific  data."  The 
commenter  requested  that  all  owl 
species  be  removed  from  harvest  except 
in  areas  where  their  customary  and 
traditional  use  has  been  documented 
and  shown  not  to  impact  Statewide 
population  levels. 

One  commenter  requested  that  all 
owls  be  removed  from  the  harvest  list 
because,  even  if  there  may  not  be  a 
biological  reason  to  do  so  now,  in  20 
years  there  will  be,  and  by  then  the 
users  will  say  "we  have  done  this  for  a 
long  time,"  so  it  is  best  to  stop  it  now. 
The  commenter  added  that  most  places 
are  trying  to  save  owls  while  the  Service 
is  allowing  a  certain  few  to  harvest 
them. 


1.  What  Measurable  Impacts  Do  You 
Think  a  Limited  Subsistence  Harvest 
Would  Have  on  Populations  of  These 
Species? 

Two  respondents  answered  that  for 
any  species  with  very  small 
populations,  any  harvest  added  to 
normal  mortality  could  be  significant. 
The  Service  would  be  ill-advised  to 
authorize  harvest  of  species  with 
populations  this  small,  particularly 
given  that  birds  harvested  in  the  spring/ 
sununer  have  survived  the  prior  winter 
and  in  many  cases  are  likely  breeders. 
Specifically  in  regard  to  shorebirds,  the 
commenter  responded  that  biology  has 
not  been  studied  with  respect  to  the 
ability  of  populations  to  sustain 
harvests. 

One  individual  responded  that  the 
Service  lacks  the  ability  to  determine 
the  impact  of  hunting  on  these  species. 

In  regard  to  arctic  terns,  one 
commenter  responded  that  the  killing  of 
adults  could  have  serious  impacts  on 
local  populations. 

2.  Which  Bird  Species  Are  More 
Important  in  Terms  of  Food  Value  and/ 
or  Customary  and  Traditional  Uses? 

One  commenter  claimed  not  to  have 
found  evidence  that  harvesting  arctic 
terns  has  particular  cultural 
significance,  nor  did  the  commenter 
find  evidence  that  harvesting  occurs  in 
ways  that  minimize  impacts. 

One  individual  stated  that  these  birds 
are  not  important  species  in  the  hunt  for 
food,  but  if  hunting  them  were  legal, 
that  would  encourage  a  try  at  taking 
them. 

3.  Apart  From  Their  Designation  as 
"Birds  of  Conservation  Concern,"  Are 
There  Particular  Reasons  Why 
Subsistence  Harvest  Should  Be 
Restricted  or  Closed  for  Any  of  These 
Species? 

Two  respondents  answered  that  there 
is  the  potential  for  adverse  public 
reaction  if  it  becomes  widely  known 
that  species  that  are  rare,  vulnerable,  or 
declining  are  being  harvested, 
particularly  if  such  hunts  are  sanctioned 
by  management  authorities.  In  addition, 
some  of  these  species  are  charismatic 
such  as  puffins,  loons,  terns,  and  owls, 
which  only  increases  the  sensitivity  of 
such  decisions.  Populations  of  species 
that  are  open  for  harvest  must  be 
sufficiently  large  to  justify  any  harvest. 

One  individual  responded  that  these 
are  all  species  trying  to  find  a  place  in 
a  world  dominated  by  mem  and  whose 
population  levels  are  substantially 
lower  than  when  they  were  first 
described. 


4.  In  the  Event  that  Subsistence  Hunting 
were  Allowed  for  Some  or  All  of  These 
Species,  Do  You  Believe  that  Certain 
Conditions  Should  be  Imposed  to 
Ensure  that  the  Population  Statuses  of 
these  Species  are  Maintained  or 
Improved?  If  so,  What  Would  you 
Recommend? 

One  commenter  expressed  that  this 
would  be  like  putting  the  cart  before  the 
horse,  because  as  subsistence  hunters, 
nothing  is  wasted  and  there  is  no 
overhunting  even  if  an  abundance  of 
birds  present  themselves  during  the 
hunt. 

One  individual  responded  that  with 
the  exception  of  Trumpeter  swans,  the 
Service  lacks  the  ability  to  determine  if 
the  population  of  any  of  theSe  birds  is 
being  maintained  or  improved. 

One  respondent  suggested  that 
subsistence  users  should  participate  in 
a  registration  system  to  provide  a  means 
to  follow  up  with  harvest  surveys  and 
more  accurately  determine  the 
composition  and  levels  of  subsistence 
harvests. 

One  respondent  suggested  that 
harvest  quotas  and  bag  limits  should  be 
required  in  each  subsistence  harvest 
area  to  avoid  overharvests. 

Service  Response:  Subsistence 
hunting  of  migratory  birds  was 
authorized  by  recent  amendments  to  the 
migratory  bird  treaties  with  Canada  and 
Mexico.  A  proposed  rule  was  developed 
after  extensive  consultation  with  the 
interested  parties  in  Alaska  through  the 
newly  formed  Co-management  Council 
and  other  interested  constituencies. 
Comments  have  been  received  and 
reviewed  regarding  this  proposal.  The 
main  issue  to  emerge  during 
development  was  the  number  and 
species  of  migratory  birds  to  be 
included  in  the  list  of  birds  open  to 
subsistence  harvest  for  the  coming  year. 
The  Service  highlighted  23  species  of 
birds  in  the  proposed  rule  for  public 
comment,  including  22  species  that  also 
occur  on  the  Service's  list  of  Birds  of 
Conservation  Concern  (BCC),  and  the 
Trumpeter  Swan. 

Based  on  the  comments  received  and 
internal  Service  analysis,  we  have 
decided  to  remove  the  following  species 
from  the  list  of  species  open  to 
subsistence  take  for  the  reasons  stated: 

Yellow-billed  Loon:  Yellow-billed 
Loons  have  a  limited  distribution  in 
Alaska  and  are  found  primarily  along 
the  Arctic  Coastal  Plain.  The  highest 
density  of  breeding  Yellow-billed  Loons 
are  found  within  the  National  Petroleum 
Reserve.  Yellow-billed  Loons  have  a  low 
relative  abundance,  and  the  Alaska 
population  is  estimated  to  be  about 
2,500  birds.  Threats  to  Yellow-billed 
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Loons  includ ;  oil  and  gas  development, 
oil  pollution,  contaminants,  gill-net 
fisheries,  anc  overharvest.  The  Service 
is  in  the  proc  ;ss  of  completing  a  Status 
Assessment  f  )r  this  species. 

Trumpeter  Swan:  This  species  was 
significantly  educed  and  extirpated 
from  much  ol  its  range  during  the  19th 
Century.  The  current  world  population 
is  between  2C  ,000  and  25,000, 
approximate!  ,•  90%  of  which  summer 
and  nest  in  A  aska.  The  population  is 
increasing  an  1  active  efforts  are 
underway  to  i  estore  breeding 
populations  t )  parts  of  the  former  range. 
However,  in  recent  years,  significant 
losses  caused  by  lead  poisoning  have 
been  docume  ited  in  that  portion  of  the 
winter  range  i  issociated  with  Alaskan 
breeding  Trui  ipeter  Swans. 

Pacific  Goli  fen-plover:  The  Pacific 
Golden-plove '  is  of  primary  importance 
within  the  Al  iska  Region  because  of  its 
small  population  size,  16,000  birds,  and 
because  its  Ni  irth  American  breeding 
range  is  restri  ;ted  to  Alaska  (Johnson 
and  Connors    996).  This  species  occurs 
only  in  westei  n  Alaska.  Like  the 
American  Gol  den-plover,  the  species  is 
especially  sus  :eptible  to  hunting 
because  of  its  [ligh  visibility  and 
tendency  to  rt  main  near  humans  when 
they  enter  its  erritory. 

American  C  olden-plover:  The 
American  Gol  ien-plover  is  listed  as  a 
species  of  mo(  lerate  concern  in  the 
Alaska  Shore!  ird  Plan  (ASWG  2000) 
and  of  high  cc  ncem  within  the  U.S. 
Shorebird  Cor  servation  Plan  (Brown  et 
al.  2001).  This  ranking  reflects  a 
population  de[:line  and  high  threats  to 
the  species  on  nonbreeding  areas.  We 
believe  its  ren  oval  from  the  list  is 
appropriate  di  le  to  possible 
misidentificat  on  problems  with  the 
Pacific  Colder -plover  mentioned  above. 

Bristle-thigl  ed  Cudew:  This  species  is 
of  interest  bee  luse  it  nests  only  in 
Alaska  in  2  re  atively  small,  disjunct 
regions,  the  A  idreafsky  Wilderness  near 
the  north  Yuk  m  Delta  and  the  central 
Seward  Penin  mla.  The  total  breeding 
population  is  imong  the  smallest  of  all 
shorebirds  an(  1  estimated  at  3,200  pairs 
(Handel  etal.  1990).  Numerous  lines  of 
evidence  sugg  3st  the  population  is  being 
affected  by  an  hropogenic  factors  on 
areas  outside  I  he  nesting  grounds 
(Marks  and  Rtdmond  1994,  Gill  1998). 
The  Bristle-th  ghed  Curlew  is  listed  as 
a  species  of  hi  ^h  concern  within  the 
U.S.  and  Alasla  Shorebird  Conservation 
Plans.  This  raj  iking  reflects  a  very  low 
population  siz  b  and  restricted  breeding 
range. 

Hudsonian  ^odwit:  Alaska  is 
important  to  t  lis  species  because  as 
much  as  30%  )f  the  population  may 
breed  in  the  region  (McCaffery  1996; 


McCaffery  and  Harwood  in  press). 
Recent  findings  suggest  Alaska  birds 
may  warrant  subspecies  status  (Haig  et 
al.  1997).  The  Hudsonian  Godwit  is 
listed  as  a  species  of  high  concern 
within  the  U.S.  and  Alaska  Shorebird 
Conservation  Plans.  This  ranking 
reflects  a  low  population  size,  threats  on 
nonbreeding  areas,  and  restricted 
breeding  and  non-breeding 
distributions. 

Marbled  Godwit:  Alaska  hosts  a  small 
(probably  <3.000  birds),  highly  disjunct 
breeding  population  of  sufficiently 
different  morphology  to  warrant 
subspecies  [Limosa  fedoa  beringiae) 
designation  (Gibson  and  Kessel  1989). 
The  Marbled  Godwit  is  listed  as  a 
species  of  high  concern  within  the  U.S. 
and  Alaeka  Shorebird  Conservation 
Plans.  This  ranking  reflects  a  declining 
population  and  threats  on  breeding  and 
nonbreeding  areas. 

Buff-breasted  Sandpiper:  Jhe  regional 
importance  of  this  species  is  based  on 
the  high  proportion  of  breeding  birds  in 
the  State  and  the  marked  decline  in  the 
population,  which  is  now  thought  to 
number  less  than  15,000  birds  (Lanctot 
and  Laredo  1994,  R.  Lanctot,  pers. 
comm.).  The  Buff-breasted  Sandpiper  is 
listed  as  a  species  of  high  concern 
within  the  U.S.  and  Alaska  Shorebird 
Conservation  Plans.  This  ranking 
reflects  a  declining  and  extremely  low 
population  size,  threats  on  nonbreeding 
areas,  and  a  restricted  nonbreeding 
range. 

Whimbrel:  The  Whimbrel  is  of 
primary  importance  in  the  Alaska 
Region  because  the  majority  of  a 
subspecies  {Numenius  phaeopus 
rufiventris)  breeds  in  Alaska  (Gibson 
and  Kessel  1997;  Engelmoer  and 
Roselaar  1998).  The  species  population 
is  estimated  at  about  60,000  birds,  of 
which  as  many  as  40.000  occur  in 
Alaska.  The  Whimbrel  is  listed  as  a 
species  of  high  concern  within  the  U.S. 
and  Alaska  Shorebird  Conservation 
Plans.  This  ranking  reflects  a  declining 
and  low  population  size.  The  Service's 
determination  is  based  primarily  on  the 
fact  that  this  species  overlaps  the 
distribution  of  the  Bristle-thighed 
Curlew  and  we  believe  it  will  be 
difficult,  if  not  impossible,  for 
subsistence  hunters  to  distinguish 
between  the  2  species. 

Harvest  of  these  9  species  will  not  be 
authorized  in  2003.  Harvest  will  be 
allowed  on  the  other  15  species  of  birds 
listed  in  the  proposed  rule  as  being  of 
conservation  concern,  as  well  as  2 
species  recommended  by  the  State  of 
Alaska,  the  Northern  Hawk-owl  and 
Wandering  Tattler.  However,  these 
species  will  be  given  additional 
consideration  by  Co-management 


Council  for  over  the  coming  year.  We 
intend  the  Co-management  Council  to 
focus  its  attention  on  determining  the 
importance  of  the  harvest  of  these 
species  for  subsistence  purposes,  as  well 
as  any  information  on  status  that  would 
be  useful  in  future  deliberations.  In  the 
case  of  the  Bar-tailed  Godwit,  which  we 
understand  is  an  important  species  in 
the  subsistence  harvest,  we  are 
concerned  about  incidental  take  of  2 
similar  species-Hudsonian  and  Marbled 
Godwits-for  which  no  harvest  will  be 
authorized.  The  Co-management 
Council  should  address  actions  that 
have,  or  can  be,  taken  to  minimize 
incidental  take  of  the  Hudsonian  and 
Marbled  godwits  in  the  event  that  the 
Bar-tailed  Godwit  remains  on  the  list 
submitted  to  the  Service  for 
consideration  of  subsistence  harvest  in 
future  years. 

Section  92.33  Region-specific 
regulations 

One  commenter  from  the  North  Slope 
requested  that  the  season  for  the 
Northern  Unit  should  be  amended  to 
include  a  specific  season  for  king  and 
common  eiders:  open  April  2-June  6, 
and  July  7 — August  31,  and  closed  June 
7 — July  6.  This  change  will  allow  for 
customary  and  traditional  eider  harvest 
practices. 

Service  Response:  We  concur  with 
this  request  and  have  added  this  season 
under  §  92.33  (g)(2)  in  the  Final  Rule. 

One  respondent  recommended  the 
following  changes  in  the  regulations: 
Aleutian/Pribilofs  Region,  Section  (2): 
clarify  that  Unalaska  is  included  in  the 
Central  Unit  (e.g.,  "*   *   *  to  and 
including  Unalaska").  Section  (3): 
clarify  that  Attn  is  in  the  Western  Unit. 

Service  Response:  We  have  not  made 
the  requested  changes  regarding 
geographical  boundaries.  These 
regulations  do  not  have  distinct 
geographic  boundaries  for  harvest  areas, 
but  instead  define  included  community 
subsistence  harvest  areas.  For  example, 
the  village  of  Nuiqsut  could  hunt  on 
both  sides  of  the  Colville  River;  however 
if  its  .members  hunt  as  far  east  as  the 
Arctic  National  Wildlife  Refuge,  it 
would  have  to  follow  the  Eastern  Unit 
season  dates. 

One  commenter  representing  a 
Yukon-Kuskokwim  village  suggested 
that  the  nesting  closure  period  for  the 
Yukon-Kuskokwim  region  be  simplified 
to  parallel  the  Bristol  Bay  region:  June 
15-July  15. 

Service  Response:  The  Co- 
management  Council  struggled  to  set  up 
a  flexible  system  to  adjust  the  dates  of 
the  30-day  harvest  closure  around 
annual  seasonal  variations,  to  be 
determined  by  the  Alaska  Regional  ' 
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Director  or  his  designee,  after 
consultation  with  local  subsistence 
users  and  the  region's  Waterfowl 
Conservation  Committee.  Simplifying 
the  closure  dates  to  those  requested 
would  eliminate  the  flexibility  and  local 
consultation  benefits  of  the  current 
regulations. 

Statutpry  Authority 

We  derive  our  authority  to  issue  these 
regulations  from  the  four  migratory  bird 
treaties  with  Ccuiada,  Mexico,  Japan, 
and  Russia,  and  from  the  Migratory  Bird 
Treaty  Act  of  1918  (16  U.S.C.  703  et 
seq.),  which  implemerits  these  treaties. 
Specifically,  these  regulations  are  issued 
pursuant  to  16  U.S.C.  712  (1),  which 
authorizes  the  Secretary  of  the  Interior, 
in  accordance  with  these  four  treaties,  to 
"issue  such  regulations  as  may  be 
necessary  to  assure  that  the  taking  of 
migratory  birds  and  the  collection  of 
their  eggs,  by  the  indigenous  inhabitants 
of  the  State  of  Alaska,  shall  be-permitted 
for  their  own  nutritional  and  other 
essential  needs,  as  determined  by  the 
Secretary  of  the  Interior,  during  seasons 
established  so  as  to  provide  for  the 
preservation  and  maintenance  of  stocks 
of  migratory  birds." 

Effective  Date 

Under  the  Administrative  Procedure 
Act,  our  normal  practice  is  to  publish 
rules  with  a  30-day  delay  in  effective 
date.  But  in  this  case,  we  are  using  the 
"good  cause"  exemption  under  5  U.S.C. 
553  (d)(3)  to  make  this  rule  effective 
immediately  upon  publication  in  order 
to  ensure  conservation  of  the  resource 
for  the  upcoming  spring/summer 
subsistence  harvest.  The  rule  needs  to 
be  made  effective  immediately  for  the 
following  reason.  The  Service- 
Regulations  Committee  approved  the 
April  2,  2003,  harvest  start  date  at  a 
phone  conference  on  March  31,  2003, 
and  publication  of  this  rule  well  after 
April  2  has  delayed  the  actual 
commencement  of  the  legal  harvest 
season.  We  need  to  open  the  harvest  as 
close  as  possible  to  the  original  agreed- 
upon  date.  The  expediency  of  the 
publication  of  this  first  set  of  annual 
regulations  will  ensure  prompt  follow- 
through  on  the  process  to  start  the  first 
legally  recognized  spring/summer 
subsistence  migratory  bird  harvest 
season  in  Alaska. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this 
document  is  not  a  significant  rule 
subject  to  OMB  review  under  Executive 
Order  12866. 

a.  This  rule  will  not  have  an  aimual 
economic  effect  of  $100  million  or 


adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  goverimient.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  This  rule  is  administrative, 
technical,  and  procedural  in  nature, 
establishing  the  procedures  for 
implementing  spring  and  summer 
subsistence  harvest  of  migratory  birds  as 
provided  for  in  the  amended  Canada 
and  MexicaiuTreaties.  The  rule  does  not 
provide  for  new  or  additional  hunting 
opportunities  and  therefore  will  have 
minimal  economic  or  environmental 
impact. 

"This  rule  benefits  those  participants 
who  engage  in  the  subsistence  harvest  of 
migratory  birds  in  Alaska  in  two 
identifiable  ways:  First,  participants 
receive  the  consiunptive  value  of  the 
birds  harvested,  and  second, 
participants  get  the  cultural  benefit 
associated  with  the  maintenance  of  a 
subsistence  economy  and  way  of  life. 
The  Service  can  estimate  the 
consumptive  value  for  birds  harvested 
under  this  rule  but  does  not  have  a 
dollar  value  for  the  cultural  benefit  of 
maintaining  a  subsistfence  economy  and 
way  of  life. 

The  economic  value  derived  from  the 
consumption  of  the  harvested  migratory 
birds  has  been  estimated  using  the 
results  of  a  paper  by  Robert  J.  Wolfe 
titled  "Subsistence  Food  Harvests  in 
Rural  Alaska,  and  Food  Safety  Issues" 
(August  13,  1996).  Using  data  from 
Wolfe's  paper  and  applying  it  to  the 
areas  that  will  be  included  in  this 
process,  a  maximum  economic  value  of 
$6  million  is  determined.  This  is  the 
estimated  economic  benefit  of  the 
consumptive  part  of  this  rule  for 
participants  in  subsistence  hunting.  The 
cultural  benefits  of  maintaining  a 
subsistence  economy  and  way  of  life 
can  be  of  considerable  value  to  the 
participants,  and  these  benefits  are  not 
included  in  this  figure. 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  We  are  the  Federal  agency 
responsible  for  the  management  of 
migratory  birds,  coordinating  with  the 
State  of  Alaska's  Department  of  Fish  and 
Game  on  management  programs  within 
Alaska.  The  State  of  Alaska  is  a  member 
of  the  Alaska  Migratory  Bird  Co- 
management  Council. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  rule  does  not 
affect  entitlement  programs. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  subsistence  harvest 
regulations  will  go  through  the  same 
National  regulatory  process  as  the 


existing  migratory  bird  hunting 
regulations  in  50  CFR  part  20. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  A  regulatory 
flexibility  analysis  is  not  requfred. 
Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required.  The  rule  legalizes 
a  pre-existing  subsistence  activity,  and 
the  resources  harvested  will  be 
consumed  by  the  harvesters  or  persons 
within  their  local  coimnunity. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  as 
discussed  in  the  Executive  Order  12866 
section  above. 

a.  This  rule  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  It  will  legalize  and  regulate  a 
traditional  subsistence  activity.  It  will 
not  result  in  a  substantial  increase  in 
subsistence  harvest  or  a  significant 
change  in  harvesting  patterns. 

The  commodities  being  regulated 
under  this  rule  are  migratory  birds.  This 
rule  deals  with  legalizing  the 
subsistence  harvest  of  migratory  birds 
and,  as  such,  does  not  involve 
commodities  traded  in  the  marketplace. 
A  small  economic  benefit  from  this  rule 
derives  from  the  sale  of  equipment  and 
ammunition  to  carry  out  subsistence 
hunting.  Most,  if  not  all,  businesses  that 
sell  hunting  equipment  in  rural  Alaska 
would  qualify  as  small  businesses.  The 
Service  has  no  reason  to  believe  that 
this  rule  will  lead  to  a  disproportionate 
distribution  of  benefits. 

b.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  This 
rule  does  not  deal  with  traded 
commodities  and,  therefore,  does  not 
have  an  impact  on  prices  for  consumers. 

c.  This  rule  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  rule  deals  with 
the  harvesting  of  wildlife  for  personal 
consumption.  It  does  not  regulate  the 
marketplace  in  any  way  to  generate 
effects  on  the  economy  or  the  ability  of 
businesses  to  compete. 
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million  or  m(>re 
local.  State, 
private  entities 
the  informatipn 
therefore  not 

Participat 
bodies  and 
will  require 
Alaska  Nativ( 
governments, 
assume  some 
coordinating 
councils  in 
coordination 
Alaska  Native 
estimated  to 
year.  In  the 
16405.  March 
partner 
for  admi 
When  possi 
grant 

organizations 
expenses.  Th( 
Fish  and 
travel  to  the 
meetings  and 
management 
State  of  Alaskja 
provide 
of  the  regiona 
to  the  Co- 
Expenses  for 
may  exceed 
should  not 


the 


le: 


determined  and  certify 
Unfunded  Mandates 
U.S.C.  1501  etseq.)ihaX 
not  impose  a  cost  of  $100 
in  any  given  year  on 
tribal  governments  or 
A  statement  containing 
required  by  this  Act  is 
necessary. 

on  regional  management 
!  Co-management  Council 
travel  expenses  for  some 
organizations  and  local 
In  addition  they  will 
expenses  related  to 
nvolvement  of  village 

regulatory  process.  Total 
md  travel  expenses  for  all 
organizations  are 
less  than  $300,000  per 
Notice  of  Decision,  65  FR 
28,  2000,  we  identified  12 
to  be  responsible 
the  regional  programs, 
we  will  make  annual 
available  to  the  partner 
to  help  offset  their 
Alaska  Department  of 
will  incur  expenses  for 
management  Council 
to  meetings  of  the  regional 
)odies.  In  addition,  the 
will  be  required  to 

staff  support  to  each 
management  bodies  and 
Council. 
I  he  State's  involvement 
00,000  per  year,  but 
$150,000  per  year. 


organ  zations 
inistering 

iblB 

agreeme  nts 


Game 
Co- 


techn  ical 


man  agement 


$1 


ex  ;eed , 


Paperwork  Ri  iduction  Act 

This  rule  h<  s  been  examined  under 
the  Paperworl .  Reduction  Act  of  1995 
and  has  been  bund  to  contain  no 
information  c  )llection  requirements.  We 
are,  however,  begimiing  the  process  to 
request  OMB  ipproval  of  associated 
voluntary  annual  household  surveys 
used  to  deterr  line  levels  of  subsistence 
take.  In  the  M  irch  3,  2003,  Federal 
Register,  we  p  ublished  a  notice  of  intent 
to  submit  the  \laska  Subsistence 
Harvest  Surve  y  Information  Collection 
Forms  to  OMl  l  for  approval  (68  FR 
10024)  under  ihe  Paperwork  Reduction 
Act,  with  a  60  day  public  comment 
period.  An  agi  tncy  may  not  conduct  or 
sponsor,  and  i  person  is  not  required  to 
respond  to,  a  i  loUection  of  information 
unless  it  displ  ays  a  currently  valid  OMB 
control  numb(  ir. 

Federalism  Effects 

As  discussed  in  the  Executive  Order 
12866  and  Un  Funded  Mandates  Reform 
Act  sections  a  )ove,  this  rule  does  not 
have  sufficien  t  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132.  We  worked  with  the  State 
of  Alaska  on  development  of  these 
regulations. 

Civil  Justice  Reform — Executive  Order 
12988 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of  section 
3  of  the  Order. 

Takings  Implication  Assessment 

This  rule  is  not  specific  to  particular 
land  ownership,  but  applies  to  the 
harvesting  of  migratory  bird  resources 
throughout  Alaska.  Therefore,  in 
accordance  with  Executive  Order  12630, 
this  rule  does  not  have  significant 
takings  implications. 

Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  and 
Executive  Order  13175,  65  FR  67249 
(November  6,  2000),  concerning 
consultation  and  coordination  with 
Indian  Tribal  Governments,  we  have 
consulted  with  Alaska  tribes,  evaluated 
the  rule  for  possible  effects  on  tribes  or 
trust  resources  and  have  determined 
that  there  are  no  significant  effects.  This 
rule  establishes  procedures  by  which 
the  individual  tribes  in  Alaska  will  be 
able  to  become  significantly  involved  in 
the  annual  regulatory  process  for  spring 
and  summer  subsistence  harvesting  of 
migratory  birds  and  their  eggs.  The  rule 
will  legalize  the  subsistence  harvest  for 
tribal  members,  as  well  as  for  other 
indigenous  inhabitants. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  the  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded,  or  carried  out 
*   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *   *   *" 
Consequently,  we  conducted  formal 
consultations  to  ensiue  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 


species  or  result  in  the  destruction  or    ^ 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  that  concluded  that 
the  regulations  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species.  Additionally,  these 
findings  may  have  caused  modification 
of  some  regulatory  measures  previously 
proposed,  and  the  final  rule  reflects 
such  modifications.  Oiu  biological 
opinions  resulting  from  the  section  7 
consultation  are  public  documents 
available  for  public  inspect/on  at  the 
address  indicated  imder  the  caption 
ADDRESSES. 

National  Environmental  Policy  Act 
Consideration 

The  annual  regulations  and  options 
were  considered  in  the  Envirorunental 
Assessment.  "Managing  Migratory  Bird 
Subsistence  Hunting  in  Alaska:  Himting 
Regulations  for  the  First  Legal  Spring/ 
Summer  Harvest  in  2003"  issued 
August  7,  2002,  modified,  with  a 
Finding  of  No  Significant  Impact  issued 
May  7,  2003.  Copies  are  available  from 
the  address  indicated  under  the  caption 
ADDRESSES. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  only  allows  for  traditional 
subsistence  harvest  and  improves 
conservation  of  migratory  birds  by 
allowing  effective  regulation  of  this 
harvest,  it  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 
Consequently  it  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  and  use.  Therefore,  this 
action  is  a  not  significant  energy  action 
under  Executive  Order  13211  and  no 
Statement  of  Energy  Effects  is  required. 

List  of  Subjects 

50  CFR  Part  20 

Exports,  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

50  CFR  Part  21 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

50  CFR  Part  92 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Subsistence.  Treaties.  Wildlife. 
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■  For  the  reasons  set  out  in  the  preamble, 
we  are  amending  title  50,  chapter  I, 
subchapters  B  and  F,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  20— [AMENDED] 

■  1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  742  a- 
j;  Pub.  L.  106-108. 

■  2.  Amend  §  20.2  by  adding  paragraph 
(e)  to  read  as  follows: 

§  20.2     Relation  to  other  provisions. 

***** 

(e)  Migratory  bird  subsistence  harvest 
in  Alaska.  The  provisions  of  this  part, 
except  for  paragraphs  (a)  through  (d)  of 
this  section,  are  not  applicable  to  the 
regulations  governing  the  migratory  bird 
subsistence  harvest  in  Alaska  (part  92  of 
this  subchapter)  unless  specifically 
referenced  in  part  92  of  subchapter  G  of 
this  chapter. 

■  3.  Revise  §  20.22  to  read  as  follows: 

§  20.22    Closed  seasons. 

No  person  may  take  migratory  game 
birds  during  the  closed  season 
established  in  this  part  except  as 
provided  in  parts  21  and  92  of  this 
chapter. 

■  4.  Revise  §  20.132  to  read  as  follows: 

§  20.1 32    Subsistence  use  in  Alaska. 

In  Alaska,  any  person  may,  for 
subsistence  purposes,  take,  possess,  and 
transport,  in  any  manner,  from 
September  1  through  April  1 ,  snowy 
owls  and  cormorants  for  food  and  their 
skins  for  clothing,  but  birds  and  their 
parts  may  not  be  sold  or  offered  fpr  sale. 

PART  21 —[AMENDED] 

■  5.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-616,  92  Stat.  3112 
(16  U.S.C.  712(2));  Pub.  L.  106-108. 

■  6.  Revise  §  21.11  to  read  as  follows: 

§  21 .1 1    General  permit  requirements. 

No  person  may  take,  possess,  import, 
export,  transport,  sell,  purchase,  barter, 
or  offer  for  sale,  purchase,  or  barter,  any 
migratory  Jjird,  or  the  parts,  nests,  or 
eggs  of  such  bird  except  as  may  be 
permitted  under  the  terms  of  a  valid 
permit  issued  pursuant  to  the  provisions 
of  this  part  and  part  13  of  this  chapter, 
or  as  permitted  by  regulations  in  this 
part,  or  part  20  of  this  subchapter  (the 
hunting  regulations),  or  part  92  of 
subchapter  G  of  this  chapter  (the  Alaska 
subsistence  harvest  regulations).  Birds 
taken  or  possessed  under  this  part  in 
"included  areas"  of  Alaska  as  defined  in 
§  92.5(a)  are  subject  to  this  part  and  not 


to  part  92  of  subchapter  G  of  this 
chapter. 

PART  92— [AMENDED] 

■  7.  The  authority  for  part  92  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  703-712. 

Subpart  A — General  Provisions 

■  8.  In  subpart  A  amend  §  92.4  by 
revising  the  definition  for  "Migratory 
bird"  to  read  as  follows: 

§92.4    Definitions. 

a  *  *  *  * 

Migratory  bird,  for  the  purposes  of 
this  part,  means  the  same  as  defined  in 
§  10.12  of  subchapter  B  of  this  chapter. 
Species  eligible  to  harvest  are  listed  in 
§92.32. 
***** 

■  9.  In  subpart  A  amend  §  92.5  by 
revising  paragraphs  (b)  and  (d)  to  read  as 
follows: 

§  92.5    Who  Is  eligible  to  participate? 

***** 

(b)  Excluded  areas.  Village  areas 
located  in  Anchorage,  the  Matanuska- 
Susitna  or  Fairbanks  North  Star 
Boroughs,  the  Kenai  Peninsula  roaded 
area,  the  Gulf  of  Alaska  roaded  area,  or 
Southeast  Alaska  generally  do  not 
qualify  for  a  spring  or  summer  harvest. 
Communities  located  within  one  of 
these  areas  may  petition  the  Co- 
management  Council  through  their 
designated  regional  management  body 
for  designation  as  a  spring  and  summer 
subsistence  harvest  area.  The  petition 
must  state  how  the  community  meets 
the  criteria  identified  in  paragraph  (c)  of 
this  section.  The  Co-management 
Council  will  consider  each  petition  and 
will  submit  to  the  Service  any 
recommendations  to  designate  a 
conmumity  as  a  spring  and  summer 
subsistence  harvest  area.  The  Service 
will  publish  any  approved  new 
designations  of  communities  as  spring 
and  summer  subsistence  harvest  areas 
in  subpart  D  of  this  part.  All  areas 
outside  Alaska  are  ineligible. 


(d)  Participation  by  permanent 
residents  of  excluded  areas.  Immediate 
family  members  who  are  permanent 
residents  of  excluded  areas  may 
participate  in  the  customary  spring  and 
summer  subsistence  harvest  in  a 
village's  subsistence  harvest  area  with 
the  permission  of  the  village  council, 
where  it  is  appropriate  to  assist 
indigenous  inhabitants  in  meeting  their 
nutritional  and  other  essential  needs  or 
for  the  teaching  of  cultural  knowledge  to 


or  by  their  immediate  family  members. 
Eligibility  for  participation  will  be 
developed  and  recommended  by  the  Co- 
management  Council  and  adopted  or 
amended  by  regulations  published  in 
subpart  D  of  this  part. 

■  10.  In  subpart  A  revise  §  92.6  to  read 
as  follows: 

§  92.6    Use  and  possession  of  migratory 
birds. 

Harvest  and  possession  of  migratory 
birds  must  be  done  using  nonwasteful 
taking.  You  may  not  take  birds  for 
purposes  other  than  human 
consumption.  You  may  not  sell,  offer  for 
sale,  purchase,  or  offer  to  purchase 
migratory  birds,  their  parts,  or  their  eggs 
taken  under  this  part.  Nonedible  by-    • 
products  of  migratory  birds  taken  for 
food  may  be  used  for  other 
noncommercial  purposes  only  by 
individuals  qualified  to  possess  those 
birds.  You  may  possess  migratory  birds, 
their  parts,  and  their  eggs,  taken  under 
this  part,  only  if  you  are  an  eligible 
person  as  determined  in  §  92.5. 

Subpart  B — Program  Structure 

■  1 1.  In  subpart  B  amend  §92. 10  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§92.10    Alaska  Migratory  Bird  Co- 
management  Council. 

***** 

(b)  *  *  * 

(1)  The  Federal  and  State 
governments  will  each  seat  one 
representative.  The  Federal 
representative  will  be  appointed  by  the 
Alaska  Regional  Director  of  the  U.S. 
Fish  and  Wildlife  Service,  and  the  State 
representative  will  be  appointed  by  the 
Commissioner  of  the  Alaskja  Department 
of  Fish  and  Game.  Regional  partner 
organizations  may  seat  1  representative 
from  each  of  the  12  regions  identified  in 
§92.11(a). 
***** 

■  12.  In  subpart  B,  amend  §92.11  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to  read 
as  follows: 

§92.11     Regional  management  areas. 

(a)  Regions  identified.  To  allow  for 
maximum  participation  by  residents  of 
subsistence  eligible  areas,  the  Alaska 
Regional  Director  of  the  Service 
established  12  geographic  regions  based 
on  common  subsistence  resource  use 
patterns  and  the  1 2  Alaska  Native 
regional  corporation  boundaries 
established  under  the  Alaska  Native 
Claims  Settlement  Act.  Despite  using 
the  Alaska  Native  regional  corporation 
boundaries,  we  are  not  working  directly 
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with  the  regidnal  corporations  in  this 
program  and  are  instead  working  with 
the  Alaska  Niitive  nonprofit  groups  and 
local  governr  lents  in  those 
correspondin  i  regions.  You  may  obtain 
records  and  r  laps  delineating  the 
boundaries  o;  the  12  regions  from  the 
U.S.  Departm  snt  of  the  Interior,  Bureau 
of  Land  Man£  gement,  Alaska  State 
Office.  222  West  7th  Ave.,  No.  13, 
Anchorage,  A  K  99513.  The  regions  are 
identified  as  ollows: 

(IJ  Aleutian/1  "ribilof  Islands; 

(2)  Kodiak  Ar:hipeIago 

(3)  Bristol  Bay 

(4)  Yukon/Kii  skokwim  Delta; 

(5)  Bering  Str  lit/Norton  Sound; 
(6J  Northwest  Arctic; 

(7)  North  Sloje; 

(8)  Interior 

(9)  Southeast; 
(lO)GulfofAaska 

(11)  Upper  Ccpper  River;  and 

(12)  Cook  Inl^t 
(b)  Regiona 

Fish  and  Wi 


ildl 
partner 
partner 
regions.  The 
identified 
coordinate  th( 
behalf  of  all 
that  region.  A 


partnerships.  The  U.S. 
ife  Service  will  establish 
agreeihents  with  at  least  1 
organ:  zation  in  each  of  the  12 
f  artner  organization 
mupt  be  willing  and  able  to 
regional  program  on 

istence  hunters  within 
regional  partner  will: 


siibsi 


Subpart  C — Gjeneral  Regulations 
Governing  Subsistence  Harvest 


■  13.  In  subpart 
92.21  to  read 


§92.20 

You  may 
devices  and 
migratory 

(a)  Swivel 
10  gauge,  pun 
machine  guns 
drugs,  expl 
substances; 

(b)  Shooting 
other  type  of 
affords  the 
concealment 
water; 

(c)  Hunting 

(d)  Taking 
species  using 
except  for 
(Use  of  live 
customary  ant 
harvesting 

(e)  Hunting 
bird  calls; 

(f)  Using  an; ' 
or  boat  for  the 
driving,  rallyi 
migratory  bird, 
used  to  positic 


Metho  is  and  means. 


,  aui  1 


C,  add  §§92.20  and 
s  follows: 


ndt  use  the  following 
n  ethods  to  harvest 
birc  s: 

g  ms,  shotgims  larger  than 
guns,  battery  guns, 
fish  hooks,  poisons, 
osiVes,  or  stupefying 

from  a  sinkbox  or  any 
1  jw-floating  device  that 
hu:  iter  a  means  of 
b  eneath  the  surface  of  the 

irom  any  type  of  aircraft; 
vf  aterfowl  and  other 
ive  birds  as  decoys, 
auklets  on  Diomede  Island 
as  decoys  is  a 
traditional  means  of 
ets  on  Diomede  Island.); 
/vith  the  aid  of  recorded 


bii  ds  i 


type  of  vehicle,  aircraft, 
piupose  of  concentrating, 
g,  or  stirring  up  of  any 
except  boats  may  be 
n  a  hunter; 


(g)  The  possession  or  use  of  lead  or 
other  toxic  shot  while  hunting  all 
migrator}'  birds  (Approved  nontoxic 
shot  types  are  listed  in  §  20.21(j)  of 
subchapter  B.); 

(h)  Snooting  while  on  or  across  any 
road  or  highway;  or 

(g)  Using  an  air  boat  or  jet  ski  for 
hunting  or  transporting  hunters  (Interior 
Region  only). 

§92.21     Emergency  closures. 

(a)  The  Regional  Director,  after 
consultation  with  the  Co-management 
Council,  may  close  or  temporarily 
suspend  any  regulation  established 
under  subparts  C  or  D  of  this  part: 

(1)  Upon  finding  that  a  continuation 
of  the  regulation  would  pose  an 
imminent  threat  to  the  conservation  of 
any  endangered  or  threatened  species  or 
other  migratory  bird  population;  and 

(2)  Upon  issuance  of  local  public 
notice  by  such  means  as  publication  in 
local  newspapers  of  general  circulation, 
posting  of  the  areas  affected,  notifying 
the  State  wildlife  conservation  agency, 
and  announcement  on  the  internet  and 
local  radio  and  television. 

(b)  The  Service  will  also  announce 
any  such  closure  or  temporary 
suspension  by  publication  of  a  notice  in 
the  Federal  Register  simultaneously 
with  the  local  public  notice  referred  to 
in  paragraph  (a)(2)  of  this  section. 
However,  in  the  event  that  publishing  a 
Federal  Register  notice  simultaneously 
with  the  local  public  notice  is 
impractical,  we  will  publish  in  the 
Federal  Register  as  soon  as  possible 
after  the  steps  outlined  in  paragraph  (a) 
of  this  section  are  taken. 

(c)  Any  closure  or  temporary 
suspension  under  this  section  will  be 
effective  on  the  date  of  publication  of 
the  Federal  Register  notice;  or  if  such 
notice  is  not  published  simultaneously 
with  the  notification  methods  described 
in  paragraph  (a)  of  this  section,  then  on 
the  date  and  at  the  time  specified  in  the 
local  notification  to  the  public  given 
under  paragraph  (a)(2)  of  this  section. 
Every  notice  of  closure  or  temporary 
suspension  will  include  the  date  and 
time  of  the  closing,  the  area  or  areas 
affected,  and  the  species  affected.  In  the 
case  of  a  temporary  suspension,  the  date 
and  time  when  the  harvest  may  be 
resumed  will  also  be  provided  by  local 
notification  to  the  public  and  by 
publication  in  the  Federal  Register  as 
provided  for  in  paragraphs  (a)  and  (b)  of 
this  section. 

Subpart  D — Annual  Regulations 
Governing  Subsistence  Harvest 

■  14.  In  subpart  D,  amend  §  92.30  by 
adding  an  introductory  paragraph  to  read 
as  follows: 


§  92.30    General  overview  of  the 
regulations. 

These  regulations  establish  a  spring/ 
svunmer  migratory  bird  subsistence 
harvest  in  Alaska.  The  regulations  list 
migratory  bird  species  that  are 
authorized  for  harvest,  species  that  are 
not  autjjorized  for  harvest,  season  dates, 
and  dates  for  a  30-day  closure  to  protect 
nesting  birds.  The  Co-management 
Council  will  review  and,  if  necessary, 
recommend  modifications  to  these 
harvest  regulations  on  an  annual  basis, 
working  within  the  schedule  of  the 
Federal  late-season  regulations  for 
migratory  game  bird  hunting. 
***** 

■  15.  In  Subpart  D,  add  §§  92.31  through 
92.33  to  read  as  follows: 

§92.31     Migratory  bird  species  not 
authorized  for  subsistence  harvest. 

(a)  You  may  not  harvest  birds  or 
gather  eggs  from  the  following  species: 

(1)  Spectacled  Eider,  Somateria 
fiscberi. 

(2)  Steller's  Eider,  Polysticta  stellen. 

(3)  Emperor  Goose,  Chen  canagica. 

(4)  Aleutian  Canada  Goose,  Branta 
canadensis  leucopareia — Semidi  Islands 
only. 

(b)  In  addition,  you  may  not  gather 
eggs  from  the  following  species: 

(1)  Cackling  Canada  Goose,  Branta 
canadensis  minima. 

(2)  Black  Brant,  Branta  bemicla 
nigricans — in  the  Yukon/Kuskokwim 
Delta  and  North  Slope  regions  only. 

§  92.32    Subsistence  migratory  bird 
species. 

You  may  harvest  birds  or  gather  eggs 
from  the  following  species,  listed  in 
taxonomic  order,  within  all  included 
regions.  When  birds  are  listed  only  to 
the  species  level,  all  subspecies  existing 
in  Alaska  are  open  to  harvest. 

(a)  Family  Gaviidae. 

(1)  Red-throated  Loon  [Gavia  stellata). 

(2)  Arctic  Loon  ^Qjvia  arctica). 

(3)  Pacific  Loon  {Gavia  pacifica). 

(4)  Common  Loon  {Gavia  immer). 

(b)  Fam^  Podicipedidae. 

(1)  Homed  Grebe  {Podiceps  auritus). 

(2)  Red-necked  Grebe  {Podiceps 
grisegena). 

(c)  Family  Procellariidae. 

(1)  Northern  Fulmar  {Fulmarus 
glacialis).  » 

(2)  [Reserved]. 

(d)  Family  Phalacrocoracidae. 

(1 )  Double-crested  Cormorant 
{Phalacrocorax  auritus). 

(2)  Red-faced  Cormorant 
{Phalacrocorax  urile). 
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(3)  Pelagic  Cormorant  {Phalacrocorax 
pelagicus). 

(e)  Family  Anatidae. 

(1)  Greater  White-fronted  Goose 
{Anser  albifrons). 

(2)  Snow  Goose  {Chen  caerulescens]. 

(3)  Lesser  Canada  Goose  {Branta 
canadensis  parvipes). 

(4)  Taverner's  Canada  Goose  {Branta 
canadensis  tavemeri). 

(5)  Aleutian  Canada  Goose  {Branta 
canadensis  leucopareia) — except  in  the 
Semidi  Islands. 

(6)  Cackling  Canada  Goose  {Branta 
canadensis  minima) — except  no  egg 
gathering  is  permitted. 

(7)  Black  Brant  {Branta  bemicla 
nigricans) — except  no  egg  gathering  is 
permitted  in  the  Yukon/Kuskokwim 
Delta  and  the  North  Slope  regions. 

(8)  Tundra  Swan  {Cygnus 
columbianus). 

(9)  Gadwall  {Anas  strepera). 

(10)  Eurasian  Wigeon  {Anas 
penelope). 

(11)  American  Wigeon  {Anas 
americana). 

(12)  Mallard  {Anas  platyrhynchos). 

(13)  Blue-winged  Teal  {Anas  discors). 

(14)  Northera  Shoveler  {Anas 
clypeata). 

(15)  Northern  Pintail  {Anas  acuta). 

(16)  Green-winged  Teal  {Anas  crecca). 

(17)  Canvasback  {Aythya  valisineria). 

(18)  Redhead  {Aythya  americana). 

(19)  Ring-necked  Duck  {Aythya 
collaris). 

(20)  Greater  Scaup  {Aythya  marila). 

(21)  Lesser  Scaup  {Aythya  affinis). 

(22)  King  Eider  {Somateria 
spectabilis). 

(23)  Common  Eider  {Somateria 
mollissima). 

(24)  Harlequin  Duck  {Histrionicus 
histrionicus). 

(25)  Surf  Scoter  {Melanitta 
perspicillata). 

(26)  White-winged  Scoter  {Melanitta 
fusca). 

(27)  Black  Scoter  {Melanitta  nigra). 

(28)  Long-tailed  Duck  {Clangula 
byemalis). 

(29)  Bufflehead  {Bucephala  albeola). 

(30)  Common  Goldeneye  {Bucephala 
clangula). 

(31)  Barrow's  Goldeneye  {Bucephala 
islandica). 

(32)  Hooded  Merganser  {Lophodytes 
cucullatus). 

(33)  Common  Merganser  {Mergus 
merganser). 

(34)  Red-breasted  Merganser  {Mergus 
serrator). 

(f)  Family  Gniidae. 

(1)  Sandhill  Crane  (Grus  canadensis). 

(2)  [Reserved]. 


(g)  Family  Charadriidae. 

(1)  Black-bellied  Plover  {Pluvialis 
squatarola). 

(2)  Common  Hinged  Plover 
{Charadrius  hiaticula). 

(h)  Family  Haematopodidae. 

(1)  Black  Oystercatcher  {Haematopus 
bachmani). 

(2)  [Reserved]. 

(i)  Family  Scolopacidae. 

(1)  Greater  Yellowlegs  {Tringa 
melanoleuca). 

(2)  Lesser  Yellowlegs  {Tringa 
flavipes). 

(3)  Solitary  Sandpiper  {Tringa 
solitaria). 

(4)  Wandering  Tattler  {Heteroscelus 
incanus). 

(5)  Spotted  Sandpiper  {Actitis 
macularia). 

(6)  Upland  Sandpiper  {Banramia 
longicauda). 

(7)  Bar-tailed  Godwit  {Limosa 
lapponica). 

(8)  Ruddy  Turnstone  {Arenaria 
inter pres). 

(9)  Black  Turnstone  {Arenaria         , 
melanocephala). 

(10)  Red  Knot  {Calidris  canutus). 

(11)  Semipalmated  Sandpiper 
{Calidris  pusilla). 

(12)  Western  Sandpiper  {Calidris 
mauri). 

(13)  Least  Sandpiper  {Calidris 
minutilla). 

(14)  Baird's  Sandpiper  {Calidris 
bairdii). 

(15)  Sharp-tailed  Sandpiper  {Calidris 
acuminata). 

(16)  Dunlin  {Calidris  alpina). 
{17)  Long-billed  Dowitcher 

{Limnodromus  scolopaceus). 

(18)  Common  Snipe  {Gallinago 
gallinago). 

(19)  Red-necked  phalarope 
{Phalaropus  lobatus). 

(20)  Red  phalarope  {Phalaropus 
fulicaria). 

(j)  Family  Laridae. 

(1)  Pomarine  Jaeger  {Stercorarius 
pomarinus). 

(2)  Parasitic  Jaeger  {Stercorarius 
parasiticus). 

(3)  Long-tailed  Jaeger  {Stercorarius 
longicaudus). 

(4)  Bonaparte's  Gull  {Larus 
Philadelphia). 

(5)  Mew  Gull  {Larus  canus). 

(6)  Herring  Gull  {Larus  argentatus). 

(7)  Slaty-backed  Gull  {Larus 
schistisagus). 

(8)  Glaucous-winged  Gull  {Larus 
glaucescens). 

(9)  Glaucous  Gull  {Larus 
hyperboreus). 

(10)  Sabine's  Gull  {Xema  sabini). 


(11)  Black-legged  Kittiwake  (/?7ssa 
tridactyla). 

(12)  Red-legged  Kittiwake  {Rissa 
brevirostris). 

(13)  Ivory  Gull  {Pagophila  ebumea). 

(14)  Arctic  Tern  {Sterna  paradisaea). 

(15)  Aleutian  Tern  {Sterna  aleutica). 

(k)  Family  Alcidae. 

(1)  Common  Murre  {Uria  aalge). 

(2)  Thick-billed  Murre  {Uria  lomvia). 

(3)  Black  Guillemot  {Cepphus  grylle). 

(4)  Pigeon  Guillemot  {Cepphus 
columba). 

(5)  Cassin's  Auklet  {Ptychoramphus 
aleuticus). 

(6)  Parakeet  Auklet  {Aethia 
psittacula). 

(7)  Least  Auklet  {Aethia  pusilla). 

(8)  Whiskered  Auklet  {Aethia 
pygmaea). 

(9)  Crested  Auklet  {Aethia  cristatella). 

(10)  Rhinoceros  Auklet  {Cerorhinca 
monocerata). 

(11)  Homed  Puffin  {Fratercula 
comiculata). 

(12)  Tufted  Puffin  {Fratercula 
cirrhata). 

(1)  Family  Strigidae. 

(1)  Great  Homed  Owl  {Bubo 
virginianus). 

(2)  Snowy  Owl  {Nyctea  scandiaca). 

(3)  Northern  Hawk  Owl  {Sumia 
ulula). 

(4)  Short-eared  Owl  {Asia  flammeus). 

§92.33    Region-specific  regulations. 

The  season  dates  for  the  2003  season 
for  eight  subsistence  regions  are  as 
follows: 

(a)  Aleutian/Pribilof  Islands  Region. 

(1)  Northern  Unit  (Pribilof  Islands): 
(i)  Season:  April  2-June  30. 

(ii)  Closure:  July  1-August  31. 

(2)  Central  Unit  (Aleut  Region's 
eastern  boundary  on  the  Alaska 
Peninsula  westwards  to  and  including 
Unalaska  Island): 

(i)  Season:  April  2-June  15  and  July 
16-August31. 
(ii)  Closure:  June  16-July  15. 

(3)  Western  Unit  (Umnak  Island  west 
to  and  including  Attu  Island): 

(i)  Season:  April  2-July  15  and  August 
16-August  31. 
(ii)  Closiu-e:  July  16-August  15. 

(b)  Yukon/Kuskokwim  Delta  Region. 

(1)  Season:  April  2-August  31. 

(2)  Closure:  30-day  closure  dates  to  be 
aimounced  by  the  Alaska  Regional 
Director  or  his  designee,  after 
consultation  with  local  subsistence 
users  and  the  region's  Waterfowl 
Conservation  Committee.  This  30-day 
period  will  occur  between  June  1  and 
August  1 5  of  each  year.  A  press  release 
announcing  the  actual  closure  dates  will 
be  forwarded  to  regional  newspapers 
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(ii)  Closure:  June  7-July  6  for  king  and 
common  eiders  and  June  16-July  15  for 
all  other  birds. 

(3)  Eastern  Unit  (Communities  east  of 
Nuiqsut): 

(i)  Season:  April  2-June  19  and  July 
20-August  31. 

(ii)  Closure:  June  20-July  19. 

(h)  Interior  Region. 

(1)  Season:  April  2-June  14  and  July 
16-August  31;  egg  gathering  May  1-June 
14. 

(2)  Closure:  June  15-July  15. 

Dated:  June  16,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-18097  Filed  7-18-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  679 

[Docket  No.  021212307  3037-02;  I.D. 
071503C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Ocean  Perch 
in  the  Western  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
Western  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAl).  This  action  is  necessary  to 
prevent  exceeding  the  2003  total 
allowable  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  16,  2003,  through  2400 
hrs.  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 


appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  TAC  of  Pacific  ocean  perch 
for  the  Western  Aleutian  District  was 
established  as  5,411  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  BSAI  (68  FR  9907, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAC  for 
Pacific  ocean  perch  in  the  Western 
Aleutian  District  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  5,111  mt,  and  is  setting 
aside  the  remaining  300  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Western  Aleutian  District  of  the 
BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closiu-e  of 
the  fishery,  lead  to  exceeding  the  2003 
TAC  for  Pacific  ocean  perch  in  the 
Western  Aleutian  District,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  15.  2003. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-18487  Filed  7-16-03;  4:12  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV03-948-3  PR] 

Irish  Potatoes  Grown  in  Colorado; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the  Area 
No.  2  Colorado  Potato  Administrative 
Committee  (Committee)  for  the  2003- 
2004  and  subsequent  fiscal  periods  from 
$0.0035  to  $0.0051  per  hundredweight 
of  potatoes  handled.  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  potatoes 
grown  in  Colorado.  Authorization  to 
assess  potato  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  begins 
September  1  and  ends  August  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
August  20,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 


Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1220  SW  Third  Avenue, 
suite  385,  Portland,  Oregon  97204; 
telephone:  (503)  326-2724,  Fax:  (503) 
326-7440r  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Order  No.  948,  both  as 
amended  (7  CFR  part  948),  regulating 
the  handling  of  potatoes  grown  in 
Colorado,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Colorado  potato  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
potatoes  beginning  on  September  1, 
2003,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 


or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2003-2004  and 
subsequent  fiscal  periods  from  $0.0035 
to  $0.0051  per  hundredweight  of 
potatoes. 

The  Colorado  potato  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessrnents  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  Colorado  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2001-2002  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fisced  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  May  15.  2003, 
and  recommended  2003-2004 
expenditures  of  $85,695  and  an 
assessment  rate  of  $0.0051  per 
hundredweight  of  potatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $74,643.  The 
assessment  rate  of  $0.0051  is  $0.0016 
higher  than  the  rate  currently  in  effect. 
The  higher  assessment  rate  is  necessary 
to  offset  an  increase  in  salaries  and 
operation  expenses. 

The  major  expenditxu-es 
recommended  by  the  Committee  for  the 
2003-2004  fiscal  period  include  $54,520 
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for  salaries,  a9,925  for  office  expenses, 
and  $7,300  far  building  maintenance. 
•Budgeted  expenses  for  these  items  in 
2002-2003  Were  $41,703.  $9,700,  and 
$7,650,  respgctively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  e  <penses  by  expected 
shipments  of  Colorado  potatoes. 
Colorado  potito  shipments  for  the  year 
are  estimated!  at  17,000,000 
hundredweiait  which  should  provide 
$86,700  in  assessment  income.  Income 
derived  from  ihandler  assessments 
should  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve 
(estimated  at  814,025  as  of  August  31, 
2003)  would  pe  kept  within  the 
maximum  permitted  by  the  order 
(approximately  two  fiscal  periods' 
expenses;  §948.78). 

The  propo«d  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  susbended,  or  terminated  by 
USDA  upon  r  jconunendation  and 
information  s  ibmitted  by  the 
Committee  or  other  available 
information. 

Although  U  lis  assessment  rate  would 
be  in  effect  fo  •  an  indefinite  period,  the 
Committee  wi  )uld  continue  to  meet 
prior  to  or  du  lOg  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  reco  nmendations  for 
modification  )f  the  assessment  rate.  The 
dates  ai  d  fim  js  of  Committee  meetings 
are  available  I  rom  the  Committee  or 
USDA.  Comm  ittee  meetings  are  open  to 
the  public  an<  interested  persons  may 
express  their  iews  at  these  meetings. 
USDA  would  svaluate  Committee 
recommendat  ons  and  other  available 
information  t(  determine  whether 
modification  (if  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2003-2004  budget  and 
those  for  subs  squent  fiscal  period,s 
would  be  reviewed  and,  as  appropriate, 
approved  by  llSDA. 

Initial  Regula  cry  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulator}  Flexibility  Act  (RFA),  the 
Agricultural  N  arketing  Service  (AMS) 
has  considere(  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prep  ued  this  initial  regulatory 
flexibility  ana  ysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  acti  dus  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  bus  nesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rv  les  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  <  icting  on  their  own 


behalf.  Thus,  both  statutes  have  small 

entity  orientation  and  compatibility- 
There  are  approximately  90  handlers 

of  Colorado  Area  No.  2  potatoes  subject 

to  regulation  under  the  order  and 
approximately  230  producers  of 
potatoes  in  the  regulated  production 
area.  Small  agricultural  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $750,000. 
Diuing  the  2001-2002  fiscal  period, 
14,805,719  hundredweight  of  Colorado 
Area  No.  2  potatoes  were  inspected 
under  the  order  and  sold  into  the  fresh 
market.  Based  on  an  estimated  average 
f.o.b.  price  of  $11.75  per 
hundredweight,  the  Committee 
estimates  that  79,  or  about  88  percent  of 
the  Area  No.  2  handlers,  had  annual 
receipts  of  less  than  $5,000,000. 

In  addition,  based  on  information 
provided  by  the  National  Agricultiu^ 
Statistics  Service,  the  average  producer 
price  for  Colorado  fall  potatoes  for  the 
2001-2002  fiscal  period  was  $9.65  per 
hundredweight.  The  average  annual 
producer  revenue  for  the  230  Colorado 
Area  No.  2  potato  producers  is  therefore 
calculated  to  be  approximately 
$621,196.  In  view  of  the  foregoing,  the 
majority  of  the  Colorado  Area  No.  2 
potato  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2003-2004  and  subsequent  fiscal 
periods  irom  $0.0035  to  $0.0051  pet 
hundredweight  of  potatoes.  The 
Committee  recommended  2003-2004 
expenditures  of  $85,695  and  an 
assessment  rate  of  $0.0051  per 
hundredweight.  The  proposed 
assessment  rate  is  $0.0016  higher  than 
the  current  rate.  The  quantity  of 
assessable  Area  No.  2  Colorado  potatoes 
for  the  2003-2004  fiscal  period  is 
estimated  at  17,000,000  hundredweight. 
Thus,  the  $0.0051  rate  should  provide 
$86,700  in  assessment  income  and  be 
adequate  to  meet  this  fiscal  period's 
expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  fiscal  period  include  $54,520 
for  salaries,  $9,925  for  office  expenses, 
and  $7,300  for  building  maintenance. 
Budgeted  expenses  for  these  items  in 
2002-2003  were  $41,703,  $9,700,  and 
$7,650,  respectively. 

The  higher  assessment  rate  is 
necessary  to  offset  an  increase  in 
salaries  and  operation  expenses. 

The  Committee  discussed  alternatives 
to  this  rule,  including  alternative 


expenditure  levels.  Lower  assessment 
rates  were  considered,  but  not 
recommended  because  they  would  not 
generate  the  income  necessary  to 
administer  the  program  with  adequate 
reserves. 

The  assessment  rate  of  $0.0051  per 
hundredweight  of  assessable  potatoes 
was  determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  potatoes,  estimated  at 
17,000,000  hundredweight  for  the  2003- 
2004  fiscal  period.  This  is 
approximately  $1,005  above  the 
anticipated  expenses,  which  the 
Committee  determined  to  be  acceptable. 
A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  producer  price  for  the  2003- 
2004  fiscal  period  could  range  between 
$2.95  and  $9.65  per  hundredweight  of 
Colorado  fall  potatoes.  Therefore,  the 
estimated  assessment  revenue  for  the 
2003-2004  fiscal  period  as  a  percentage 
of  total  producer  revenue  could  range 
between  0.05  and  0.17  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Area  No.  2 
Colorado  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May 
15,  2003,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Colorado  Area  No.  2  potato  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.- 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
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compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2003-2004  fiscal  period  begins  on 
September  1,  2003,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  potatoes  handled 
during  such  fiscal  period;  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  for  expenses  which  are 
incurred  on  a  continuous  basis;  and  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Conmiittee  at 
a  public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subiects  in  7  CFR  Part  948 

Marketing  agreements,  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  proposed  to 
be  amended  as  follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1 .  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  948.216  is  rfevised  to  read 
as  follows: 

§948.216    Assessment  rate. 

On  and  after  September  1,  2003,  an 
assessment  rate  of  $0.0051  per 
hundredweight  is  established  for 
Colorado  Area  No.  2  potatoes. 

Dated:  July  16,  2003.  \ 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  03-18447  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE^7-AD]  ^ 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  that  is  applicable  to  Pratt 
&  Whitney  (PW)  model  PW4050, 
PW4052,  PW4056,  PW4060,  PW4060A, 
PW4060C,  PW4062,  PW4152,  PW4156, 
PW4156A,  PW4158,  PW4160,  PW4460, 
PW4462,  and  PW4650  turbofan  engines. 
That  AD  ciurently  requires  interim 
actions  to  address  engine  takeoff  power 
loss  events  until  the  high-pressure- 
compressor  (HPC)  case  is  redesigned 
and  available  for  incorporation  on  the 
PW4000  engines.  That  amendment  also 
requires  on- wing  Testing-21  to  engines 
installed  on  Boeing  747  and  MD-11 
airplanes,  and  the  installation  of  a  new 
Ring  Case  Configuration  (RCC)  rear  HPC 
on  PW  4000  series  engines  installed  in 
the  Boeing  fleet  as  terminating  action  to 
the  requirements  of  that  AD.  This 
proposal  is  prompted  by  the 
development  of  an  RCC  rear  HPC  for 
PW4000  series  tiu-bofan  engines 
installed  in  the  Airbus  fleet.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  engine  takeoff 
power  losses  due  to  HPC  surge. 
DATES:  Comments  must  be  received  by 
August  25,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
47-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
.via  the  Intemfct  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  proposed  AD  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108,  telephone  (860) 
565-6600;  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133;  fax 
(781)  238-7199. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  mle  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-47-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  May  28,  2003,  the  FAA  issued  AD 
2003-11-18,  Amendment  39-13177  (68 
FR  33844,  June  6,  2003),  which 
supersedes  AD  2002-21-10.  AD  2003- 
11-18  was  published  as  an  interim 
action  to  address  engine  takeoff  power 
loss  events  until  the  HPC  case  could  be 
redesigned  and  available  for 
incorporation  on  the  PW4000  engines. 
That  action  also  added  on-wing  Testing- 
21  to  engines  installed  on  Boeing  747 
and  MD-11  airplanes,  and  required  the 
installation  of  a  new  RCC  rear  HPC  on 
engines  installed  in  the  Boeing  fleet  as 
terminating  action  to  the  requirements 
of  that  AD.  That  AD  was  prompted  by 
the  development  of  an  RCC  rear  HPC  for 
PW4000  series  turbofan  engines 
installed  in  the  Boeing  fleet.  The  actions 
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prevent  engilie 
to  HPC  surge . 
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Airbus  fleet 
same  actions 
some  modifications 
approvals) 
rear  HPC  as 
Airbus  fleet. 


Jiat  AD  are  intended  to 
takeoff  power  losses  due 

AD  was  issued,  PW 
RCC  rear  HPC  for  PW4000 

engines  installed  in  the 
This  proposal  mandates  the 
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incorporates  the  RRC 
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For  AD 
reviewed  anc 
contents  of 
information 

•  Service 
755,  dated  February 

•  Internal 
02KCW13,  d4ted 

•  lEN  02K(t;Wl3A 
2002. 

•  lEN  Q2K(t:Wl3C 
2002. 

•  lEN  02K(]:W13D 
2002. 

•  IEN02K(tWl 
21,  2002. 

•  IEN02K(JW1 
2002. 

•  IEN02K(JW13H 
2002. 

•  SBPW4flNG72 
dated  Novemi  )er 

•  SBPW4g^G72 
2002. 

•  lEN 
2001. 

•  Temporal 
0018,  dated 

•  TR  71-0026 
2001. 

•  TR71 
2001. 

•  Cleaning, 
(CIR)  proced 
72-35-68, 
Indexes  8-1 1 . 
2001. 

•  CIR51A3$7 
Repair  16 
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1-11-18,  the  FAA 
approved  the  technical 
following  PW  service 


bulletin  (SB)  PW4ENG  72- 

.  28,  2003. 
1  engineering  Notice  (JEN) 
■  October  14,  2002. 

dated  October  14, 

dated  July  25, 

dated  July  29, 

3E,  dated  November 

3F,  dated  October  14, 

,  dated  December  9, 

714,  Revision  1, 
8,  2001. 

-749,  dated  June  17, 

96K0973D.  dated  October  12, 

Revision  (TR)  TR  71- 
NJDvember  14,  2001. 

dated  November  14, 

7l4o035,  dated  November  14, 


u-e  I 


Inspection,  and  Repair 
CIR  51A357,  Section 
Insbection/Check-04 , 
dated  September  15, 


Section  72-35-68, 
June  15,  1996. 
engine  manual  (EM) 
TESTING-21,  dated 


!'W  EM  50A822,  71-00-00, 
dated  March  15,  2002. 

EM  50A605,  71-00-00, 
dated  March  15,  2002. 
is$uance  of  AD  2003-11-18, 
the  following  service 

have  also  been 
ipproved  by  the  FAA. 
72-756,  dated  July  7, 

PW4EkG  72-759,  dated  July  7, 


FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PW4000  series 
turbofan  engines  of  this  same  type 
design,  the  proposed  AD  would 
supersede  AD  2003-11-18  to  require  the 
same  actions  as  that  AD,  and 
additionally  require  the  installation  of  a 
new  RCC  rear  HPC  on  engines  installed 
in  the  Airbus  fleet  as  terminating  action 
to  the  AD.  The  actions  are  required  to 
be  done  in  accordance  with  the  service 
bulletins  described  previously. 

Economic  Analysis 

There  are  approximately  2,300 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
550  engines  installed  on  Boeing  aircraft 
and  100  engines  installed  on  Airbus 
aircraft  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  183  work  hours  per 
engine  to  perform  the  proposed  actions, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $119,500  per  engine. 
Based  on  these  figures,  the  total  average 
annual  cost  impact  of  the  proposed  AD 
to  U.S.  operators  is  estimated  to  be 
$13,950,500. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consuhed 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-13177,  (68  FR 
33844),  June  7,  2003),  and  by  adding  a 
new  airworthiness  directive: 

Pratt  &  Whitney:  Docket  No.  2000-NE-47- 
AD.  Supersedes  AD  2003-11-18, 
Amendment  39-13177. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to:  Pratt  &  Whitney  (PW)  model 
PW4050,  PW4052,  PW4056,  PW4060, 
PW4060A.  PW4060C,  PW4062,  PW4152, 
PW4156,  PW4156A,  PW4158,  PW4160, 
PW4460,  PW4462,  and  PW4650  turbofan 
engines.  These  engines  are  installed  on,  but 
not  limited  to,  certain  models  of  Airbus 
Industrie  A300,  Airbus  Industrie  A310, 
Boeing  747,  Boeing  767,  and  McDonnell 
Douglas  MD-ir  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliemce  in 
accordance  with  paragraph  (w)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with4iu«-A&ts  required  as 
indicated,  unless  already  done. 

To  prevent  engine  takeoff  power  losses  due 
to  high-pressure-compressor  (HPC)  surges,  do 
the  following: 

(a)  When  complying  with  this  AD, 
determine  the  configuration  of  each  engine 
on  each  airplane  using  the  following  Table  1: 
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Table  1  .—Engine  Configuration  Listing 


Configuration 


Configuration 
designator 


Description 


(1)  Phase  1  without  high  pressure  tur- 
bine (HPT)  1st  turbine  vane  cut  back 
stator(ITVCB). 

(2)  Phase  1  with  1TVCB  

(3)  Phase  3,  2nd  Run 

(4)  Phase  3,  1st  Run 


(5)  HPC  Cutback  Stator  Configuration 
Engines. 

(6)  Engines  that  have  passed  Testing- 
21. 


(7)  Phase  3,  1  st  Run  Subpopulation  En- 
gines. These  engines  are  identified  by 
mode  and  serial  numbers  (SNs)  as 
follows:. 

PW4152:  SN  724942  through  SM 
724944  inclusive; 

PW4158:  SN  728518  through  SN 
728533  inclusive; 

PW4052,  PW4056,  PW4060,  PW4060A, 
PW4060C,  PW4062:  SN  727732 
through  SN  728000  inclusive  and  SN 
729001  through  SN  729010  inclusive; 

PW4460,  PW4462:  SN  733813  through 
SN  733840  inclusive. 

(8)  Engines  from  Configuration  G  that 
have  passed  Testing-21 . 


(9)  Engines  installed  on  Boeing  or  Air- 
bus airplanes  with  a  build  standard 
that  incorporates  a  ring  case  configu- 
ration (RCC)  rear  HPC. 


A 

B 
0 

D 

E 
F 

G 


Engines  that  did  not  incorporate  the  Phase  3  configuration  at  the  time  they 
were  originally  manufactured,  or  have  not  t)een  converted  to  Phase  3  con- 
figuration: and  have  not  incorporated  HPT  ITVCB  using  any  Revision  of 
service  bulletin  (SB)  PW4ENG  72-514. 

Same  as  Configuration  A  except  that  HPT  ITVCB  has  been  incorporated  using 
any  Revision  of  SB  PW4ENG  72-514. 

Engines  that  incorporated  the  Phase  3  configuration  at  the  time  they  were 
originally  manufactured,  or  have  been  converted  to  the  Phase  3  configura- 
tion during  service;  and  that  have  had  at  least  one  HPC  overhaul  since  new. 

Same  as  Configuration  C  except  that  the  engine  has  not  had  an  HPC  overhaul 
since  new,  except  those  engines  fhatv.^re  defined  as  Configuration  Desig- 
nator G. 

Engines  that  currently  incorporate  any  Revision  of  SBs  PW4ENG  72-706, 
PW4ENG  72-704,  or  PW4ENG  72-71 1 . 

Engines  which  have  successfully  passed  Testing-21  performed  in  accordance 
with  paragraph  (i)  or  (j)  of  this  AD.  Once  an  engine  has  passed  a  Testing- 
21  ,  it  will  remain  a  Configuration  F  engine  until  the  HPC  is  overhauled,  or  is 
replaced  with  a  new  or  overhauled  HPC,  or  the  HPC  is  retrofitted  to  Configu- 
ration I. 

Engines  that  incorporated  the  Phase  3  configuration  and  did  not  incorporate 
Haynes  material  HPC  inner  case  rear  hook  at  the  time  they  were  originally 
manufactured,  that  were  built  from  August  29.  1997  up  to  the  incorporation 
of  the  HPC  inner  rear  case  with  Haynes  material  rear  hook  at  the  original 
engine  manufacturer  and  have  not  had  an  HPC  overhaul  since  new. 


Engines  that  have  successfully  passed  Testing-21  performed  in  accordance 
with  paragraph  (i)  or  (j)  of  this  AD.  Once  an  engine  has  passed  a  Testing- 
21  ,  it  will  remain  a  Configuration  H  engine  until  the  HPC  is  overhauled,  or  is 
replaced  with  a  new  or  overhauled  HPC,  or  the  HPC  is  retrofitted  to  Configu- 
ration I. 

Engines  that  have  incorporated  PW  SB  PW4ENG  72-755.  Revision  2.  dated 
May  23,  2003,  or  PW  SB  PW4ENG  72-756,  dated  July  7.  2003,  or  PW  SB 
PW4ENG  72-759,  dated  July  7,  2003,  or  have  been  manufactured  with  an 
RCC  read  HPC. 


Configuration  E  Engines  Installed  on  Boeing 
747,  767,  and  MD-11  Airplanes 

(b)  For  Configuration  E  engines,  do  the 
following: 

(1)  Before  further  flight,  limit  the  number 
of  engines  with  Configuration  E  as  described 
in  Table  1  of  this  AD,  to  one  on  each 
airplane. 

(2)  Remove  all  engines  with  Configuration 
E  from  service  before  accumulating  1,300 


cycles-since-new  (CSN)  or  cycles-since- 
conversion  (CSC)  to  Configuration  E, 
whichever  is  later; 

Configuration  G  and  H  Engines  Installed  on 
Boeing  747,  767.  MD-11,  and  Airbus  A300 
and  A310  Airplanes 

(c)  For  Configuration  G  and  H  engines 
installed  on  Boeing  747  and  767,  MD-11.  and 
Airbus  A300  and  A310  airplanes,  except  as 
provided  in  paragraph  (b)  of  this  AD: 


(1)  Before  further  flight,  remove  from 
service  engines  that  exceed  the  CSN  or 
cycles-since-Testing-21  (CST)  limits  listed  in 
the  following  Table  2.  or  perform  on-wing 
Testing-21  on  MD-11  or  Boeing  747  airplanes 
in  accordance  with  paragraph  (i)(3)  or  (j)(3) 
of  this  AD.  respectively.  Thereafter,  ensure 
that  no  Configuration  G  or  H  engines  exceed 
the  HPC  CSN  or  CST  limits  listed  in  Table 
2  of  this  AD. 


Table  2.— Configuration  G  and  H  Limits 


Configuration  designator 

B747 
PW4056 

B767 
PW4052 

B767 
PW4056 

B767 

PW4060 

PW4060A 

PW4060C 

PW4062 

; 
..p.   ..              A300/310 
P^60              PW^^^2 
PW4462             PW4156A 
KW44b«i              PW4158 

G  

H 

1,700  CSN          3,000  CSN 
600  CST            600  CST 

2,100  CSN 
600  CST 

1 ,350  CSN 
600  CST 

1,150  CSN          2,800  CSN 

600  CST             600  CST 

1 

(2)  Prior  to  return  to  service  and  installed 
on  Boeing  767  or  747  or  Airbus  A300  or  A310 


airplanes.  Configuration  G  and  H  engines 


must  meet  the  requirements  of  paragraph  (j) 
of  this  AD. 
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(3)  Prior  to  return 
on  McDonnell 
Configuration 
requirements  o 


to  service  and  installed 
Douglas  MD-11  airplanes, 
or  H  engines  must  meet  the 
paragraph  (i)  of  this  AD. 


n  ss 


Engines  Install^  on  Boeing  767  and  MD-11 
Airplanes 

(d)  For  engi 
MD-11  airplanes 
paragraph  (b) 

(1)  Before 
of  engines  that 


a:  id 

fur  :h 


installed  on  Boeing  767  and 
,  except  as  provided  in 
'  (c)  of  this  AD: 
er  flight,  limit  the  number 
ixceed  the  HPC  CSN,  HPC 


Configural  on  designator 


A 
B 

C 
D 

E 
F. 


(2)  The  single 
engine  per  airpl  ine 
CSNorCSOli 
AD,  must  be  lin 
CSO  for  Config: 
1.300  HPC  CSN 
whichever  is 


n  Its 


I  rat 


lale 


fr)m 


engmes. 

(3)  Remove 
wingTesting-21 
paragraph  (j)(3) 
D  engines,  befoiie 


A 
B 

C 
D 

E  , 
F  , 


in  IS  I 


(1)  Determine 
takeoff  surges 
fleet  before  Apr 
events  for  engi 
and  incorporate 
or  SB  PW4ENG 
overhaul.  Do  no 
engines  that  did 
overhauled  (i.e. 
HPC  overhauled 
either  SB  PW4Ei  JG 
72-5/5.  See  pan 
a  definition  of  a 

(2)  Determine 
HPC  CSO  accrued 
before  April  13 
engines  that  had 
incorporated  eit 
SB  PW4ENG  72- 


cycles-since-overhaul  (CSO),  or  HPC  CST 
limits  in  Table  3  of  this  AD,  to  no  more  than 
one  engine  per  airplane.  Thereafter,  ensure 
that  no  more  than  one  engine  per  airplane 
exceeds  the  HPC  CSN,  CSO,,  or  CST  limit  in 
Table  3  of  this  AD.  \ 

(2)  Prior  to  return  to  servi^  and  installed 
on  MD-11  airplanes,  engines  must  meet  the 
requirements  of  paragraph  (i)  of  this  AD. 

(3)  Prior  to  return  to  service  and  installed 
on  Boeing  767  airplanes,  engines  must  meet 
the  requirements  of  paragraph  (j)  of  this  AD. 


Engines  Installed  on  Boeing  747  Airplanes 

(e)  Except  as  provided  in  paragraph  (b)  jmd 
(c)  of  this  AD,  before  further  flight,  and 
thereafter,  manage  the  engine  configurations 
installed  on  Boeing  747  airplanes  as  follows: 

(1)  Limit  the  number  of  Configuration  A,  B, 
C,  or  E  engines  that  exceed  the  HPC  CSN  or 
HPC  CSO  limits  listed  in  Table  3  ofthis  AD, 
to  not  more  than  one  engine  per  airplane. 
Table  3  follows: 


Table  3.— Engine  Limits  for  Boeing  Airplanes 


B747 
PW4056 


1,400  CSN  or  CSO 
2,100  CSN  or  CSO 
2,100  CSO 
2,600  CSN 
750  CSN  or  CSO 
800  CST 


B767 
PW4052 


3,000  CSN  or  CSO 
4,400  CSN  or  CSO 
4,400  CSO 
4,400  CSN 
750  CSN  or  CSO 
800  CST 


B767 
PW4056 


1,600  CSN  or  CSO 
2,800  CSN  or  CSO 
2,800  CSO 
3,000  CSN 
750  CSN  or  CSO 
800  CST 


8767 

PW4060 

PW4060A 

PW4060C 

PW4062 


900  CSN  or  CSO 
2,000  CSN  or  CSO 
2,000  CSO 
2,200  CSN 
750  CSN  or  CSO 
800  CST 


MD-11 
PW4460 
PW4462 


800  CSN  or  CSO 
1,200  CSN  or  CSO 
1,300  CSO 
2,000  CSN 
750  CSN  or  CSO 
800  CST 


Configuration  A.  B.  C,  or  E 
that  exceeds  the  HPC 
listed  in  Table  3  of  this 
ted  to  2.600  HPC  CSN  or 

ion  A,  B,  or  C  engines,  or 
or  CSC  to  Configuration  E, 
r,  for  Configuration  E 


service  or  perform  on- 
in  accordance  with 
3f  this  AD  for  Configuration 
accumulating  2,600  CSN. 


(4)  Remove  from  service  or  perform  on- 
wing  Testing-21  in  accordance  with 
paragraph  (j)(3)  of  this  AD  for  Configuration 
F  engines,  before  accumulating  800  CST. 

(5)  Prior  to  return  to  service  and  installed 
on  Boeing  airplanes.  Configuration  A,  B,  C. 
D,  and  F  engines  must  meet  the  requirements 
of  paragraph  (j)  of  this  AD. 

Engines  Installed  on  Airbus  A300  and  A310 
Airplanes 

(f)  For  Airbus  operators  that  began 
operation  of  their  A300  fleet  after  the 


effective  date  of  this  AD,  use  paragraphs  (f)(7) 
through  (f)(9)  ofthis  AD  to  determine  which 
Airbus  A300  PW4158  engine  category  1  or  3 
limits  of  the  following  Table  4  of  this  AD 
apply  to  your  engine  fleet.  For  Airbus 
operators  that  have  been  in  operation  before 
the  effective  date  of  this  AD,  use  your 
PW4158  engine  category  classification 
previously  determined  for  your  fleet  and 
continue  to  apply  the  A300  P\V  4158 
Category  limits  in  Table  4  ofthis  AD,  to  your 
fleet. 


Table  4.— Engine  Limits  for  Airbus  Airplanes 


Conljgurati  )n  designator 


A300  PW4158  Category  1,  and 
A310  PW4156  and  PW4156A 


900  CSN  or  CSO 
2,200  CSN  or  CSO 
2,200  CSO 
4,400  CSN 
Not  Applicable 
800  CST 


A300  PW4158  Category  2,  and 
310  PW4152 


1,850  CSN  or  CSO 
4,400  CSN  or  CSO 
4,400  CSO 
4,400  CSN 
Not  Applicable 
800  CST 


A300PW4158  Category  3 


500  CSN  or  CSO 
1 ,600  CSN  or  CSO 
1,600  CSO 
4,400  CSN 
Not  Applicable 
800  CST 


the  number  of  Grolip  3 
e>  perienced  by  engines  in  your 
13,  2001.  Count  surge 
that  had  an  HPC  overhaul 
either  SB  PW  4ENG  72-484 
2-57Sat  the  time  of 
count  surge  events  for 
not  have  the  HPC 
1st  run  engine)  or  had  the 
but  did  not  incorporate 

72-484  or  SB  PW4ENG 
igraph  (v)(5)  of  this  AD  for 
jroup  3  takeoff  surge, 
the  number  of  cumulative 
by  engines  in  your  fleet 
tool.  Count  HPC  CSO  for 
an  HPC  overhaul  and 
ler  SB  PW4ENG  72-484  or 
575  at  the  time  of  overhaul. 


Do  not  count  HPC  CSO  accrued  on  your 
engines  while  operating  outside  your  fleet. 

(3)  Calculate  the  surge  rate  by  dividing  the 
number  of  Group  3  takeoff  surges  determined 
in  paragraph  [f][\]  ofthis  AD,  by  the  number 
of  cumulative  HPC  CSO  determined  in 
paragraph  (f)(2)  of  this  AD,  and  then  multiply 
by  1 ,000. 

(4)  If  the  surge  rate  calculated  in  paragraph 
(f)(3)  of  this  AD  is  less  than  0.005,  go  to 
paragraph  (f)(5)  of  this  AD.  If  the  surge  rate 
calculated  in  paragraph  (f)(3)  ofthis  AD  is 
greater  than  or  equal  to  0.005,  go  to 
paragraph  (f)(6)  ofthis  AD. 

(5)  If  the  cumulative  HPC  CSO  determined 
in  paragraph  (f)(2)  of  this  AD  is  greater  than 
or  equal  to  200,000  cycles,  use  A300  PW4158 
Category  2  limits  of  fable  4  of  this  AD.  If  less 
than  200,000  cycles,  go  to  paragraph  {f)(7)  of 
this  AD. 


(6)  If  the  surge  rate  calculated  in  paragraph 
(f)(3)  of  this  AD  is  greater  than  0.035,  use 
A300  PW  4158  Category  3  limits  of  Table  4 
of  this  AD.  If  less  than  or  equal  to  0.035,  go 
to  paragraph  (f)(7)  ofthis  AD. 

(7)  Determine  the  percent  of  takeoffs  with 
greater  than  a  1.45  Takeoff  engine  pressure 
ratio  (EPR)  data  for  engines  operating  in  your 
fleet.  Count  takeoffs  from  a  random  sample 
of  at  least  700  airplane  takeoffs  that  have 
occurred  over  at  least  a  3-month  time  period, 
for  a  period  beginning  no  earlier  than  23 
months  prior  to  the  effective  date  of  this  AD. 
See  paragraph  (v)(6)  of  this  AD  for  definition 
of  Takeoff  EPR  data. 

(8)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (f)(7)  of  this  AD,  use 
A300  PW4158  Category  3  limits  of  Table  4  of 
this  AD. 
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(9)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (f)(7)  ofthis  AD  is  greater  than 
31%,  use  A300  PW  4158  Category  3  limits 
listed  in  Table  4  of  this  AD.  If  the  percentage 
of  takeoffs  with  greater  than  a  1.45  Takeoff 
EPR  data  determined  in  paragraph  (f)(7)  of 
this  AD  is  less  than  or  equal  to  31%,  use 
A300  PW  4158  Category  1  limits  listed  in 
Table  4  of  this  AD. 

(g)  For  engines  installed  on  Airbus  A300  or 
A310  airplanes,  except  as  provided  in 
paragraph  (c)  ofthis  AD,  before  further  flight, 
limit  the  number  of  engines  that  exceed  the 
CSN,  CSO,  or  CST  limits  listed  in  Table  4  of 
this  AD,  to  no  more  than  one  engine  per 
airplane.  Thereafter,  ensure  that  no  more 
than  one  engine  per  airplane  exceeds  the 
HPC  CSN,  CSO,  or  CST  limits  listed  in  Table 
4  of  this  AD.  See  paragraph  (j)  of  this  AD  for 
return  to  service  requirements. 

(h)  For  Airbus  A300  PW4158  engine 
operators,  except  those  operators  whose 
engine  fleets  are  determined  to  be  Category 
3  classification  based  on  surge  rate  in 
accordance  with  paragraph  (f)(6)  of  this  AD, 
re-evaluate  your  fleet  category  within  6 
months  from  the  last  evaluation,  and 
thereafter,  at  intervals  not  to  exceed  6 
months,  using  the  following  criteria: 

(1)  For  operators  whose  engine  fleets  are 
initially  classified  as  Category  1  or  3  in 
accordance  with  paragraph  (f)  ofthis  AD, 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fleet.  Count  takeoffs  from 

a  sample  of  at  least  200  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  the  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 
paragraph  (v)(6)  ofthis  AD  for  definition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (h)(1)  ofthis  AD,  use 
A300  PW4158  Category  3  limits  listed  in 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (h)(1)  of  this  AD  is  greater  than 
31%,  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD. 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  daia 
determined  in  paragraph  (h)(1)  ofthis  AD  is 
less  than  or  equal  to  31%,  use  A300  PW4158    , 
Category  1  limits  listed  in  Table  4  of  this  AD. 

(2)  For  operators  whose  engine  fleets  are 
initially  classified  as  Category  2  in 
accordance  with  paragraph  (f)  of  this  AD, 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fleet.  Count  takeoffs  from 

a  sample  of  at  least  200  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  the  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 
paragraph  (v)(6)  ofthis  AD  for  definition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisfy -the 
criteria  of  paragraph  (h)(2)  ofthis  AD.  use 
A300  PVV4158  Category  3  limits  listed  in 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 


paragraph  (h)(2)  ofthis  AD  is  greater  than 
37%,  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD. 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  of  this  AD  is 
greater  than  or  equal  to  21%  and  less  than 
or  equal  to  37%.  use  A300  PW4158  Category 
1  limits  listed  in  Table  4  ofthis  AD. 

(iv)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  ofthis  AD  is 
less  than  21%,  use  A300  PW4158  Category  2 
limits  listed  in  Table  4  of  this  AD. 

Return  to  Service  Requirements  for  Engines 
To  Be  Installed  on  McDonnell  Douglas  MD- 
11  Airplanes 

(i)  Engines  removed  from  service  in 
accordance  with  paragraph  (c)  or  (d),  ofthis 
AD  may  be  returned  to  service  and  installed 
on  McDonnell  Douglas  MD-11  airplanes 
under  the  following  conditions: 

(1)  After  passing  a  cool-engine  fuel  spike 
stability  test  (Testing-21)  that  has  been  done 
in  accordance  with  PW4000  EM  50A822,  71- 
00-00,  TESTING-21,  dated  March  15,  2002. 
except  for  engines  with  Configuration  E,  or 
engines  that  have  experienced  a  Group  3 
takeoff  surge;  or 

(2)  Engines  tested  before  the  effective  date 
of  this  AD,  in  accordance  with  PW4000  EM 
50A822,  71-00-00,  TESTING-21.  dated 
November  14,  2001;  or  PW4000  EM  50A822, 
Temporary  Revision  No.  71-0018,  dated 
November  14,  2001;  or  PW  Internal 
Engineering  Notice  (lEN)  96KC973D,  dated 
October  12,  2001,  meet  the  requirements  of 
TESTING-21;  or 

(3)  After  passing  an  on-wing  Testing-21  on' 
PW4460  and  PW4462  engines  installed  on 
McDonnell  Douglas  MD-11  airplanes  that 
have  been  done  in  accordance  with  Major 
lEN  02KCW13H,  dated  December  9,  2002,  or 
done  prior  to  the  approval  of  Major  lEN 
02KCW13H,  dated  December  9,  2002,  in 
accordance  with  Minor  lEN  02KCW13F, 
dated  October  14,  2002,  eVcept  for  engines 
with  Configuration  E,  or  engines  that  have 
experienced  a  Group  3  takeoff  surge;  or 

(4)  The  engine  HPC  was  replaced  with  an 
HPC  that  is  new  from  production  with  no 
time  in  service;  or 

(5)  The  engine  HPC  has  been  overhauled, 
or  the  engine  HPC  replaced  with  an 
overhauled  HPC  with  zero  cycles  since 
overhaul;  or 

(6)  An  engine  that  is  either  below  or 
exceeds  the  limits  of  Table  3  or  Table  4  of 
this  AD  may  be  removed  and  installed  on 
another  airplane  without  Testing-21,  as  long 
as  the  requirements  of  paragraph  (c)  or  (d)  of 
this  AD  are  met  at  the  time  of  engine 

installation. 

~» 

Return  to  Service  Requirements  for  Engines 
To  Be  Installed  on  Boeing  or  Airbus 
Airplanes 

(j)  Engines  removed  from  service  in 
accordance  with  paragraph  (c),  (d),  (e),  or  (g) 
of  this  AD  may  be  returned  to  service  and 
installed  on  Boeing  747,  767,  or  Airbus  A300 
orA310  airplanes  under  the  following 
conditions: 

(1)  After  passing  a  cool-engine  fuel  spike 
stability  test  (Testing-21)  that  has  been  done 


in  accordance  with  PW4000  Engine  Manual 
(EM)  50A605,  71-00-00,  Testing;21.  dated 
June  15,  2003,  or  PW4000  EM  50A443,  71- 
00-00.  Testing-21.  dated  March  15.  2002, 
except  for  engines  configured  with 
Configuration  E,  or  engines  that  have 
experienced  a  Group  3  takeoff  surge;  or 

(2)  Engines  tested  before  the  effective  date 
ofthis  AD,  in  accordance  with  PVV4000  EM 
50A605,  71-00-00.  Testing-21,  dated  March 
15,  2002;  PW4000  EM  50A443.  71-00-00. 
Testing-21,  dated  November  14,  2001;  or 
PW4000  EM  50A443,  Temporary  Revision 
No.  71-0026,  dated  November  14.  2001;  or 
PW  lEN  96KC973D,  dated  October  12.  2001; 
or  PW4000  EM  50A605,  Temporary  Revision 
No.  71-0035,  dated  November  14,  2001  meet 
the  requirements  of  Testing-21;  or 

(3)  For  PW4056  engines  installed  on 
Boeing  747  airplanes,  after  successfully 
completing  on-wing  Testing-21  in  accordance 
with  Major  lEN  02KCW13E,  dated  November 
21,  2002;  or  if  done  prior  to  the  approval  of 
Major  lEN  02KCW13E,  dated  November  21, 
2002;  in  accordance  with  Minor  lENs 
02KCWl3/dated  October  14,  2002; 
02KCW13A.  dated  October  14,  2002; 
02KCW13C.  dated  July  25,  2002;  or 
02KCW13D,  July  29,  2002;  except  for  engines 
configured  with  Configuration  E,  or  engines 
that  have  experienced  a  Group  3  takeoff 
surge;  or 

(4)  An  engine  that  is  either  below  or 
exceeds  the  limits  of  Table  3  or  Table  4  of 
this  AD  may  be  removed  and  installed  on 
another  airplane  without  Testing-21,  as  long 
as  the  requirements  of  paragraph,  (c),  (d),  (e), 
or  (g)  of  this  AD  are  met  at  the  time  of  engine 
installation. 

(5)  An  engine  that  has  incorporated  the  ■ 
RCC  rear  HPC  in  accordance  with  PW  SB  . 
PW4ENG  72-755.  Revision  2.  dated  May  23, 
2003,  for  engines  installed  in  Boeing 
airplanes;  or  PW4ENG  72-756.  dated  July  7. 
2003;  or  PW4ENG  72-759,  dated  July  7,  2003 
for  engines  installed  in  Airbus  airplanes. 
Completing  these  SBs  changes  the  engine 
configuration  to  Configuration  I. 

Phase  0  or  Phase  1,  FB2T  or  FB2B  Fan  Blade 
Configurations  «* 

(k)  For  Configuration  A,  B,  C,  D,  E,  F,  G, 
and  H  engines  with  Phase  0  or  Phase  1,  FB2T 
or  FB2B  fan  blade  configurations  complying 
with  the  requirements  of  AD  2001-09-05,  (66 
FR  22908.  May  5.  2001);  AD  2001-09-10.  (66 
FR  21853,  May  2,  2001);  or  AD  2001-01-10, 
(66  FR  6449,  January  22,  2001);  do  the 
following: 

(1)  Operators  complying  with  the  ADs 
listed  in  paragraph  (k)  of  this  AD  using  the 
weight  restriction  compliance  method,  must 
perform  Testing-21  in  accordance  with 
paragraph  (i)  or  (j)  ofthis  AD  whenever  any 
quantity  of  fan  blades  are  replaced  with  neve 
fan  blades,  overhauled  fan  blades,  or  with  fan 
blades  having  the  leading  edges  recontoured 
after  the  effective  date  of  this  AD.  if  during 
the  shop  visit  the  HPC  is  not  overhauled  and 
separation  of  a  major  engine  flange,  located 
between  "A"  flange  and  "T"  flange,  does  not 
occur. 

(2)  If  an  operator  changes  from  the  weight 
restriction  compliance  method  to  the  fan 
blade  leading  edge  recontouring  method  after 
the  effective  date  ofthis  AD.  Testing-21  in 
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Boeing  airplanes;  or  PW  SB  PW4ENG72-756, 
dated  July  7,  2003,  or  PW  SB  PW4ENG72- 
759,  dated  July  7,  2003,  for  engines  installed 
on  Airbus  airplanes. 

(2)  Any  engine  with  a  SCC  HPC  module 
that  is  not  disassembled  in  accordance  with 
paragraph  (m)(l)  of  this  AD,  must  meet  the 
following  minimum  build  standard: 

(i)  Do  not  install  an  engine  with  SCC  HPC 
and  HPT  modules  where  the  CSO  of  the  HPC 
is  1.500  cycles  or  more  than  the  CSN  or  CSO 
of  the  HPT. 

(ii)  Any  engine  that  undergoes  separation 
of  the  see  HPC  and  HPT  modules  must  not 
be  installed  on  an  airplane  unless  it  meets 
the  build  standard  defined  by  PW  SB 
PW4ENG  72-514.  Engines  that  incorporate 
the  Phase  3  configuration  meet  the  build 
standard  defined  by  PW  SB  PW4ENG  72- 
514. 

Stability  Testing  Requirements  for  Engines 
To  Be  Installed  on  McDonnell  Douglas  MD- 
11  Airplanes 

(nj  For  engines  to  be  installed  on 
McDonnell  Douglas  MD-11  airplanes,  after 
the  effective  date  of  this  AD,  Testing-21  must 
be  performed  in  accordance  with  paragraph 
(i)  of  this  AD,  before  an  engine  can  be 
returned  to  service  after  having  undergone 
maintenance  in  the  shop,  except  under  any 
of  the  following  conditions: 

(1)  The  engine  HPC  was  overhauled,  or 
replaced  with  an  overhauled  HPC  with  zero 
cycles  since  overhaul:  or  the  engine  HPC  was 
replaced  with  an  HPC  that  is  new  from 
production  with  no  time  in  service,  or 

(2)  Engine  maintenance  intended  to 
maintain  the  airworthiness  of  the  engine 
between  planned  shop  visits,  that  requires 
separation  of  a  major  engine  flange  located 
between  "A"  flange  and  "T"  flange,  that 
results  in  the  engine  being  reassembled  with 
all  gas  path-related  components  remaining  in 
the  as-removed  condition,  or 

(3)  Engines  with  an  HPC  having  zero  CSN 
or  CSO,  or  engines  that  successfully  passed 
Testing-21  with  zero  GST:  and  are  split  at 
Flange  E  for  transportation  reasons  as 
specified  in  the  applicable  Storage/Transport 
section  of  the  applicable  Engine  Manual. 

Stability  Testing  Requirements  for  Engines 
To  Be  Installed  on  Boeing  or  Airbus 
Airplanes 

(0)  For  engines  to  be  installed  on  Boeing 
767,  747,  or  Airbus  A300,  or  A310  airplanes, 
after  the  effective  date  of  this  AD,  Testing-21 
must  be  performed  in  accordance  with 
paragraph  (j)  of  this  AD,  before  an  engine  can 
be  returned  to  service  ^er  having  undergone 
maintenance  in  the  shop,  except  under  any 
of  the  following  conditions: 

(1)  Engine  HPC  has  incorporated  the  RCC 
rear  HPC  in  accordance  \*ijth  PW  SB 
PW4ENG  72-755,  Revision  2,  dated  May  23, 
2003,  for  engines  installed  on  Boeing 
airplanes:  or  PW  SB  PW4ENG72-756.  dated 
July  7,  2003:  or  PW  SB  PW4ENG72-759, 
dated  July  7,  2003;  for  engines  installed  on 
Airbus  airplanes.  Incorporation  of  any  of 
these  SBs  changes  the  engine  configuration  to 
Configuration  I;  or 

(2)  Engine  maintenance  intended  to 
maintain  the  airworthiness  of  the  engine 
between  planned  shop  visits,  that  requires 


separation  of  a  major  engine  flange  located 
between  "A"  flange  and  "T"  flange,  that 
results  in  the  engine  being  reassembled  with 
all  gas  path-related  components  remaining  in 
the  as-removed  condition;  or 

(3)  Engines  that  successfully  passed 
Testing-21  with  zero  GST,  and  are  split  at 
Flange  E  for  transportation  reasons  as 
specified  in  the  applicable  Storage/Transport 
section  of  the  applicable  EM. 

Thrust  Rating  Changes,  Installation  Changes, 
and  Engine  Transfers  for  Non-Configuration 
I  Engines 

(p)  When  a  thrust  rating  change  has  been 
made  by  using  the  Electronic  Engine  Control 
(EEC)  programming  plug,  or  an  installation 
change  has  been  made  during  an  HPC 
overhaul,  use  the  lowest  cyclic  limit  of  Table 
3  or  Table  4  of  this  AD,  associated  with  any 
engine  thrust  rating  change  or  with  any 
installation  change  made  during  this  period. 
See  paragraph  (v)(2)  for  definition  of  HPC 
overhaul  period. 

(q)  When  a  PW415B  engine  is  transferred 
to  another  PW4158  engine  operator  whose 
engine  fleet  has  a  different  category,  use  the 
lowest  cyclic  limit  in  Table  4  of  this  AD  that 
was  used  or  will  be  used  during  the  affected 
HPC  overhaul  period. 

(r)  When  a  PW4158  engine  operator  whose 
engine  fleet  changes  category  in  accordance 
with  paragraph  (h)  of  this  AD,  use  the  lowest 
cyclic  limits  in  Table  4  of  this  AD  that  were 
used  or  will  be  used  during  the  affected  HPC 
overhaul  period. 

(s)  Engines  with  an  HPC  having  zero  CSN 
or  CSO  at  the  time  of  thrust  rating  change, 
or  installation  change,  or  engine  transfer 
between  PW4158  engine  operators,  or 
subsequent  change  in  operator  engine  fleet 
category  in  accordance  with  paragraph  (h)  of 
this  AD  in  the  direction  of  lower  to  higher 
Table  4  limits  of  this  AD,  are  exempt  from 
the  lowest  cyclic  limit  requirement  in 
paragraphs  (p),  (q),  and  (r)  of  this  AD. 

Engines  That  Surge 

(t)  For  engines  that  experience  a  surge,  and 
after  troubleshooting  procedures  are 
completed  for  airplane-level  surge  during 
forward  or  reverse  thrust,  do  the  following: 

(1)  For  engines  that  experience  a  Group  3 
takeoff  surge,  remove  the  engine  from  service 
before  further  flight  and 

(i)  For  engines  that  will  be  installed  on 
McDonnell  Douglas  MD-11  airplanes, 
perform  an  HPC  overhaul:  or 

(ii)  For  engines  that  will  be  installed  on 
Boeing  747  or  767  airplanes,  incorporate  the 
RRC  rear  HPC  in  accordance  with  PW  SB 
PW4ENG  72-755,  Revision  2,  dated  May  23, 
2003;  or 

(iii)  For  engines  that  will  be  installed  on 
Airbus  A300  or  A310  airplanes,  incorporate 
the  RRC  rear  HPC  in  accordance  with  PW  SB 
PW4ENG72-756,  dated  July  7,  2003,  or  PW 
SB  PW4ENG72-759,  dated  July  7,  2003. 

(2)  For  any  engine  that  experiences  a 
forward  or  reverse  thrust  surge  at  EPR's 
greater  than  1.25  that  is  not  a  Group  3  takeoff 
surge,  do  the  following: 

(i)  For  Configuration  A,  B,  C,  D,  F,  G,  and 
H  engines,  remove  engine  from  service 
within  25  CIS  or  before  further  flight  if 
airplane-level  troubleshooting  procedures 
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require  immediate  engine  removal,  and 
perform  Testing-21  in  accordance  with 
paragraph  (i)  or  (j)  of  this  AD,  as  applicable. 

(ii)  For  Configuration  E  engines,  remove 
engine  from  service  within  25  CIS  or  before 
further  flight  if  airplane-level  troubleshooting 
procedures  require  immediate  engine 
removal. 

(3)  Paragraphs  (t)(l)  and  (t)(2)  of  this  AD 
are  not  applicable  to  engines  that  incorporate 
the  RCC  rear  HPC  in  accordance  with  PW  SB 
PW4ENG  72-755,  Revision  2,  dated  May  23, 
2003;  or  PW  SB  PW4ENG72-756,  dated  July 

7,  2003;  or  PW  SB  PW4ENG72-759,  dated 
July  7,  2003. 

Terminating  Action  for  Boeing  and  Airbus 
Airplanes 

(u)  For  Boeing  and  Airbus  operators  with 
PW4000  engines  installed  on  Boeing  747, 
767,  or  Airbus  A300  or  A310  airplanes, 
modify  the  engine  HPC  assembly  by 
incorporating  the  RCC  rear  HPC  in 
accordance  with  PW  SB  PW4ENG  72-755. 
Revision  2,  dated  May  23,  2003,  for  engines 
installed  on  Boeing  airplanes;  or  PW  SB 
PW4ENG72-756,  dated  July  7,  2003,  or  PW 
SB  PW4ENG72-759,  dated  July  7,  2003,  for 
engines  installed  on  Airbus  airplanes,  as 
follows: 

(1)  For  engines  installed  on  Boeing  767 
airplanes,  manage  the  engine  configuration 
installed  on  the  airplanes  in  your  fleet  as 
follows: 

(i).By  May  31,  2006  and  thereafter,  ensure 
that  at  least  one  Configuration  I  engine  is 
installed  on  the  airplane. 

(ii)  After  May  31,  2006,  the  non- 
Configuration  I  engine  (SCC  HPC  module) 
installed  on  the  airplane  must  have 
incorporated  the  Haynes  material  in  the  HPC 
inner  case  rear  hook  during  the  original 
engine  build  or  during  an  HPC  overhaul  in 
accordance  with  PW4ENG  72-714,  dated 
June  27,  2000;  or  Revision  1.  dated  November 

8,  2001;  or  Revision  2,  dated  February  28, 
2003;  or  SB  PW4ENG  72-749,  dated  June  17, 
2002;  or  Revision  1,  dated  January  8,  2003; 
or  Chromalloy  Florida  Repair  procedure 
OOGFL-039-0,  dated  December  27,  2000. 

(2)  For  engines  installed  on  Boeing  747 
airplanes,  manage  the  engine  configuration 
installed  on  the  airplanes  in  your  fleet  as 
follows:  * 

(i)  By  January  31,  2007  and  thereafter, 
ensure  that  no  more  than  one  non- 
Configuration  I  engine  is  installed  on  the  - 
airplane. 

(ii)  After  January  31,  2007,  the  non- 
Configuration  I  engine  (SCC  HPC  module) 
installed  on  the  airplane  must  have 
incorporated  the  Haynes-materia^  in  the  HPC 
inner  case  rear  hook  during  the  original  build 
or  during  an  HPC  overhaul  in  accordance 
with  SB  PW4ENG  72-714,  dated  June  27, 
2000;  or  Revision  1,  dated  November  8,  2001; 
or  Revisio(u2,  dated  February  28.  2003;  or  SB 
PW4ENG  72-749,  dated  June  17,  2002;  or 
Revision  1,  dated  January  8.  2003;  or 
Chromalloy  Florida  Repair  procedure 
OOCFL-039-0,  dated  December  27,  2000. 

(3)  For  engines  installed  on  Airbus  A300  or 
A310  airplanes,  manage  the  engine 
configuration  installed  on  the  airplanes  in 
your  fleet  as  follows: 


(i)  By  August  31,  2006  and  thereafter, 
ensure  that  at  least  one  Configuration  I 
engine  is  installed  on  the  airplane. 

(ii)  After  August  31,  2007,  the  non- 
Configuration  I  engine  installed  on  the 
airplane  must  have  incorporated  the  Haynes- 
material  in  the  HPC  inner  case  rear  hook 
during  the  original  build  or  during  an  HPC 
overhaul  in  accordance  with  SB  PW4ENG 
72-714,  dated  June  27,  2000;  or  Revision  1. 
dated  November  8,  2001;  or  Revision  2,  dated 
February  28,  2003;  or  SB  PW4ENG  72-749, 
dated  June  17,  2002;  or  Revision  1,  dated 
January  8,  2003;  or  Chromalloy  Florida 
Repair  procedure  OOCFL-039-0,  dated 
December  27,  2000. 

(4)  Prior  to  June  30,  2009,  or  whenever  the 
HPC  module  is  disassembled  to  a  level  that 
fully  separates  the  HPC  rear  case  assembly  at 
H  flange  from  the  HPC  module,  whichever 
occurs  first,  incorporate  the  RCC  rear  HPC  as 
follows: 

(i)  For  engines  that  will  be  installed  on 
Boeing  airplanes,  inaccordance  with  PW  SB 
PW4ENG  72-755,  Revision  2,  dated  May  23, 
2003;  or 

(ii)  For  engines  that  will  be  installed  on 
Airbus  airplanes,  in  accordance  with  PW  SB 
PW4ENG72-756,  dated  July  7.  2003,  or  PW 
SB  PW4ENG72-759,  dated'july  7,  2003. 

(iii)  Engines  incorporating  the  RCC  rear 
HPC  are  Configuration  I  engines.  See 
paragraph  (v)(7)  of  this  AD  for  definition  of 
HPC  rear  case  assembly. 

(5)  Incorporation  of  the  RCC  rear  HPC 
constitutes  terminating  action  to  the  Testing- 
21  requirements  as  specified  in  paragraph  (o) 
of  this  AD,  and  engine  stagger  limit 
requirements  as  specified  in  paragraphs  (c), 
(d),  (e)  and  (g)  of  this  AD  for  engines  installed 
on  Boeing  or  Airbus  airplanes. 

Note  2:  Terminating  action  to  this  AD  for 
engines  installed  on  McDonnell  Douglas 
MD-11  airplanes  is  pending  RCC  rear  HPC 
certification  to  14  CFR  part  25.  Once 
approved,  this  AD  will  be  superseded  to  add 
terminating  action  requirements  for  the 
McDonnell  Douglas  fleet. 

Definitions 

(v)  For  the  purposes  of  this  AD,  the 
following  definitions  apply: 

(1)  An  HPC  overhaul  is  defined  as 
restoration  of  the  HPC  stages  5  through  15 
blade  tip  clearances  to  the  limits  specified  in 
the  applicable  fits  and  clearances  section  of 
the  engine  manual. 

(2)  An  HPC  overhaul  period  is  defined  as 
the  time  period  between  HPC  overhauls. 

(3)  An  HPT  overhaul  is  defined  as 
restoration  of  the  HPT  stage  1  and  2  blade  tip 
clearances  to  the  limits  specified  in  the 
applicable  fits  and  clearances  section  of  the 
engine  manual. 

(4)  A  Phase  3  engine  is  identified  by  a  (  -  3) 
suffix  after  the  engine  model  number  on  the 
data  plate  if  incorporated  at  original 
manufacture,  or  a  "CN"  suffix  after  the 
engine  serial  number  if  the  engine  was 
converted  using  PW  SBs  PW4ENG  72-490. 
PW4ENG  72-504.  or  PW4ENG  72-572  after 
original  manufacture. 

(5)  A  Group  3  takeoff  surge  is  defined  as 
the  occurrence  of  any  of  the  following  engine 
symptoms  that  usually  occur  in  combination 
during  an  attempted  airplane  takeoff 


operation  (either  at  reduced,  derated  or  full 
rated  takeoff  power  setting)  after  takeoff 
power  set,  which  can  be  attributed  to  no 
specific  and  correctable  fault  condition  after 
completing  airplane-level  surge  during 
forward  thrust  troubleshooting  procedures: 

(i)  Engine  noises,  including  rumblings  and 
loud  "bang(s)." 

(ii)  Unstable  engine  parameters  (EPR,  Nl, 
N2,  and  fuel  flow)  at  a  fixed  thrust  setting.  . 

(iii)  Exhaust  gas  temperature  (EGT) 
increase. 

(iv)  Flames  from  the  inlet,  the  exhaust,  or 
both. 

(6)  Takeoff  EPR  data  is  defined  as 
Maximum  Takeoff  EPR  if  takeoff  with 
Takeoff-Go- Around  (TOGA)  is  selected,  or 
Flex  Takeoff  EPR  if  takeoff  with  Flex  Takeoff 
(FLXTO)  is  selected.  Maximum  Takeoff  EPR 
or  Flex  Takeoff  EPR  may  be  recorded  using 
any  of  the  following  methods: 

(i)  Manually  recorded  by  the  flight  crew 
read  from  the  Takeoff  EPR  power 
management  table  during  flight  preparation 
(see  Aircraft  Flight  Manual  (AFM)  chapter 
5.02.00  and  6.02.01,  or  Flight  Crew  Operation 
Manual  (FCOM)  chapter  2.09.20)  and  then 
adjusted  by  adding  0.010  to  the  EPR  value 
recorded:  or 

(ii)  Automatically  recorded  during  Takeoff 
at  0.18  Mach  Number  (Mn)  (between  0.15 
and  0.20  Mn  is  acceptable)  using  an  aircraft 
automatic  data  recording  system  and  then 
adjusted  by  subtracting  0.010  from  the  EPR 
value  recorded;  or 

(iii)  Automatically  recorded  during  takeoff 
at  maximum  EGT,  which  typically  occurs  at 
0.25-0.30  Mn,  using  an  aircraft  automatic 
data  recording  system. 

(7)  HPC  rear  case  assembly  is  defined  as 
the  HPC  rear  case  with  heat  shields  and  other 
minor  detail  parts  installed  within  the  HPC 
rear  case,  but  not  including  the  HPC  rear 
segmented  stators. 

Alternative  Methods  of  Compliance 

(w)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the"ECO. 

Special  Flight  Permits 

(x)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Testing-21  Reports 

(y)  Within  60  days  of  test  date,  report  the 
results  of  the  cool-engine  fuel  spike  stability 
assessment  tests  (Testing-21)  and  on-wing 
Testing-21  to  the  ANE-142  Branch  Manager, 
Engine  Certification  Office,  12  New  England 
Executive  Park.  Burlington,  MA  01803-5299, 
or  by  electronic  mail  to  9-ane-surge-ad- 
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Issued  in  Burlington,  Massachusetts,  on 
July  14,  2003. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  3 ) 

[Docket  No.  2001-NM-297-AD] 
RtN212a-AA64 

Airworthiness  Directives;  Boeing 
Model  727-100  and  -200;  737-100, 
-200,  -200C,  -i-300,  -400  and  -500;  and 
747  Series  Airplanes 

AGENCY:  Fedeijal  Aviation 
Administratio  i,  DOT 

ACTION:  Notice 
(NPRM). 


of  proposed  rulemaking 


SUMMARY:  Thii  document  proposes  the 
adoption  of  a  i  lew  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727-100  and 
-200;  737-10),  -200.  -200C.  -300, 
-  400  aad  -  5  )0;  and  747  series 
airplanes.  Thii  proposal  would  require, 
among  other  tl  ings,  preparation  of  the 
electrical  bonding  faying  surfaces  on  the 
forward  and  a;  t  surfaces  of  the  rear  spars 
of  the  fuel  tanl  s  of  the  left  and  right 
wings,  a  one-time  measurement  of  the 
electrical  bone  ing  resistances,  and 
follow-on  acti<  ns.  This  action  is 
necessary  to  ei  isure  adequate  electrical 
bonding  betwe  en  the  penetration  fittings 
of  the  hydrauli  c  heat  exchanger  and  the 
rear  spars  of  tl  e  fuel  tanks.  Inadequate 
electrical  bone  ing,  in  the  event  of  a 
lightning  strike  i,  could  cause  electrical 
arcing  and  ign:  tion  of  fuel  vapor  in  the 
wing  fuel  tank  which  could  result  in  a 
fuel  tank  explc  sion.  This  action  is 


intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
September  4,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANfM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
297-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-297-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle,  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6501; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  Submit 
comments  using  the  following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data]  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-297-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-297-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  data  from  the 
manufacturer  indicating  that,  during  an 
electrical  bonding  and  grounding  test  of 
wing  fuel  tank  penetrations  on  certain 
Boeing  Model  747  series  airplanes,  it 
was  found  that  the  penetration  fittings 
of  the  hydraulic  heat  exchanger  were 
not  electrically  bonded  to  the  rear  spars. 
Inadequate  electrical  bonding,  in  the 
event  of  a  lightning  strike,  could  cause 
electrical  arcing  and  ignition  of  fuel 
vapor  in  the  wing  fuel  tank,  which 
could  result  in  a  fuel  tank  explosion. 

The  electrical  bonding  condition  of 
the  penetration  fittings  of  the  hydraulic 
heat  exchanger  on  certain  Model  727 
and  737  series  airplanes  may  be  the 
same  as  those  on  the  affected  Model  747 
series  airplanes.  Therefore,  these  models 
may  be  subject  to  this  same  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  alert  service 
bulletins: 
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Service  bulletin 

Revision  level 

Date 

Model 

727-29A0067  

737-29A1096 

747-29A2104  

Original 

Original  

Original  

June  7,  2001  

June  7,  2001  

July  19,  2001  

727-100  and  -200  series  air- 
planes 

737-100,  -200,  -200C,  -300, 
-400  and  -500  series  air- 
planes. 

747  series  airplanes. 

These  service  bulletins  describe 
procedures  for  preparation  of  the 
electrical  bonding  faying  surfaces  on  the 
forward  and  aft  surfaces  of  the  rear  spars 
of  the  fuel  tanks  of  the  left  and  right 
wings,  a  one-time  measurement  of  the 
electrical  bonding  resistances  between 
the  penetration  fittings  of  the  hydraulic 
heat  exchanger  and  the  surfaces  of  the 
rear  spars  and  between  the  heat 
exchanger  tube  and  the  lower  wing 
stringer  surfaces,  and  follow-on  actions. 
The  procedures  to  follow  before 
preparation  of  the  faying  surfaces 
include  depressurizing  the  hydraulic 
systems,  draining  the  fuel  from  the  fuel 
tanks  of  the  left  and  right  wings, 
disconnecting  the  inlet  and  outlet  tubes 
of  the  heat  exchangers,  and  removing 
the  heat  exchangers.  The  preparation  of 
the  faying  siu-faces  is  done  by  sanding 
the  surface  areas  down  to  bare  metal 
and  applying  alodine  protective  coating 
on  the  surfaces  and  re-installing  the  heat 
exchangers.  The  follow-on  acdons 
involve  applying  fillet  sealant  and 
protective  finishes  around  the 
penetration  fittings,  servicing  and    ' 
pressurizing  the  hydraulic  systems  and 
examining  for  signs  of  hydraulic  fluid 
leakage,  and  servicing  the  fuel  tank  and 
examining  for  signs  of  fuel  leakage. 


Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  service  bulletins  reference  Boeing 
7Z7.  737,  and  747  Airplane  Maintenance 
Manuals,  Standard  Wiring  Practices 
Manuals,  and  Standard  Overhaul 
Practices  Manuals  for  the  leak  check 
and  repair  instructions  if  any 
discrepancy  is  found. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difference  Between  the  Service 
Bulletins  and  This  Proposed  AD 

Although  the  service  bulletins 
recommend  accomplishing  the  specified 
actions  at  the  earliest  opportunity  when 
manpower,  materials,  and  facilities  are 
available,  we  have  determined  that  such 
an  imprecise  compliance  time  would 
not  address  the  identified  unsafe 


condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  we  considered  not 
only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  required 
actions  (between  44  and  68  work  hours). 
In  light  of  all  of  these  factors,  we  find 
a  5-year  compliance  time  for  completing 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  5,085 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  2,251 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The 
following  table  shows  the  estimated  cost 
impact  to  do  the  proposed  actions  for 
airplanes  affected  by  this  proposed  AD. 
The  average  labor  rate  is  $60  per  work 
hour.  The  estimated  maximum  total  cost 
for  all  airplanes  affected  by  this 
proposed  AD  is  $6,302,640. 


Model 

Number  of  U.S.-reg- 
istered  airplanes 

Wori<  hours 
(estimated) 

Labor  cost 
(estimated) 

Maximum  fleet 

cost 

(estimated) 

727  ....; 

737  

747  „ 

910 

-        1,091 

250 

44 
44 
68 

$2,640 
2,640 
4,080 

$2,402,400 
2,880.240 
1 ,020,000 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  plaiming  time, 
or  time  necessitated  by  other 
administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive«or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Propose  I  Amendment 


According  y 
authority  del  jgated 
Administrate  r 
Administrati  )n 
39  of  the  Federal 
(14  CFR  part 


pursuant  to  the 
to  me  by  the 
,  the  Federal  Aviation 
proposes  to  amend  part 
Aviation  Regulations 
39)  as  follows: 


727-100  and 
737-100,  -200 
747  series  al 


-?00  series  airplanes 

-200C,  -300,  ^00  and 
nes  


rplai 


Note  1:  This  lf\D  applies  to  each  airplane 
identified  in  thp  preceding  applicability 

ess  of  whether  it  has  been 
,  or  repaired  in  the  area 
rjquirements  oT  this  AD.  For 
i\ave  been  modified,  altered,  or 
the  performance  of  the 
this  AD  is  affected,  the 
must  request  approval  for  an 

of  compliance  in 
paragraph  (c)  of  this  AD. 
uld  include  an  assessment  of 
modification,  alteration,  or 
I  isafe  condition  addressed  by 
e  unsafe  condition  has  not 
,  the  request  should  include 
actions  to  address  it. 


ths 
provision,  rega  dl 
modified,  altered 
subject  to  the 
airplanes  that 
repaired  so  tha 
requirements  o 
owner/operatoi 
alternative  metfcod 
accordance  wit 
The  request  sh( 
the  effect  of  the 
repair  on  the  u 
this  AD;  and,  if  the 
been  eliminatec 
specific  propos  sd 


727-100  and 
737-100,  -200, 

747  


Follow-On  Acti  ms 


fur  h 


(b)  Before 
accomplishmer  t 
Apply  fillet  sea 
around  the  pen 
hydraulic  heat  i 
Accomplishmei 
applicable  Boeitig 
in  Table  2  of  th 
Alert  Service  Bi 
Figure  4  Boeing 
29A2104,  or  pel 
Service  Bulletir 
applicable);  th 
hydraulic  systems 
hydraulic  fluid 
tank  and  exami 
the  Accomplis 
applicable  servi 
of  this  AD.  Rep; 
further  flight,  p 
bulletin  listed  i 


Alternative  Methods 

(c)  An  alternative 


adjustment  of  tHe 
provides  an  acc; : 
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PART  39— AIRWORTHINESS 
DIRECTIVES 


1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


Table  1  .—Applicability 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Boeing:  Docket  2001-NM-297-AD. 

Applicability:  This  AD  applies  to  the 
airplanes  listed  in  Table  1  of  this  AD, 
certificated  in  any  category: 


Model— 


-500  series  airplanes 


As  listed  in— 


Boeing  Alert  Service  Bulletin  727-29A0067,  dated  June' 7,  2001. 
Boeing  Alert  Service  Bulletin  737-29A1096,  dated  June  7,  2001. 
Boeing  Alert  Service  Bulletin  747-29A2104,  dated  July  19,  2(p01. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  adequate  electrical  bonding 
between  the  penetration  fittings  of  the 
hydraulic  heat  exchanger  and  the  rear  spars 
of  the  fuel  tanks  of  the  left  and  right  wings, 
accomplish  the  following: 

Prepare  Electrical  Bonding  Faying  Surfaces/ 
Measure  Electrical  Bonding 

(a)  Within  5  years  after  the  effective  date 
of  this  AD:  Prepare  the  electrical  bonding 
faying  surfaces  on  the  forward  and  aft 
surfaces  of  the  rear  spars  of  the  fuel  tanks  of 
the  left  and  right  wings,  and  do  a  one-time 
measurement  of  the  electrical  bonding 
resistances  between  the  penetration  fittings 
of  the  hydraulic  heat  exchanger  and  the  rear 

Table  2.— Service  Bulletins 


spars,  and  between  the  heat  exchanger  tube 
and  the  lower  wing  stringer  surfaces,  per  the 
Accomplishment  Instructions  of  the 
applicable  Boeing  alert  service  bulletin  listed, 
in  Table  2  of  this  AD.  The  procedures 
include  the  following:  Depressurize  the 
hydraulic  systems;  drain  the  fuel  from  the 
fuel  tanks;  disconnect  the  inlet  and  outlet 
tubes  of  the  heat  exchangers  and  remove  the 
heat  exchangers;  prepare  the  faying  surface 
by  sanding  the  surface  areas  down  to  bare 
metal  and  apply  alodine  protective  coating 
on  the  surfaces,  and  re-install  the  heat 
exchangers.  Before  further  flight,  do  the 
corrective  action  for  any  incorrect  bonding 
resistance  per  the  Accomplishment 
Instructions  of  the  applicable  service  bulletin 
listed  in  Table  2  of  this  AD,  as  follows: 


Model 


;oo 


-200C,  -300,  -400  and  -500 


Service  bulletin 


727-29A0067 
737-29A1096 
747-29A2104 


Revision  level 


Original 
Original 
Original 


Date 


June  7,  2001 . 
June  7,  2001. 
July  19,  2001. 


er  flight  after 

of  paragraph  (a)  of  this  AD: 
ant  and  protective  finishes 
tration  fittings  of  the 
xchanger  per  the 
t  Instructions  of  the 
alert  service  bulletin  listed 

AD  (  per  Figure  4  of  Boeing 
lletin  727-29A0067,  per 
Alert  Service  Bulletin  747- 
Figure  8  of  Boeing  Alert 
737-29A1096,  as 

service  and  pressurize  the 

and  examine  for  signs  of 

eakage;  and  service  the  fuel 

for  signs  of  fuel  leakage  per 
Instructions  of  the 

I  bulletin  listed  in  Table  2 

any  leaks  found  before 

the  applicable  service 

Table  2  of  this  AD. 


lie 
hnent 


(  r 


of  Compliance 

method  of  compliance  or 
compliance  time  that 
ptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,4]ijy  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  15, 
2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18418  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001 -NM-372-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
an  inspection  to  detect  chafing  or 
damage  to  the  electrical  wire  harnesses 
in  the  left-  and  right-hand  wing  fuel 
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tanks,  applicable  corrective  action(s)  if 
necessary,  and  installation  of  harnesses. 
For  certain  airplanes,  this  proposal  also 
would  require  modifying  the  collector 
tank  walls.  This  action  is  necessary  to 
prevent  chafing  damage  to  the  electrical 
wire  harnesses  in  the  left  and  right  wing 
fuel  tanks,  which  could  cause 
misleading  data  and  erroneous  fuel 
pump  cautions  to  be  displayed  to  the 
flightcrew,  and  could  result  in  electrical 
arcing  with  consequent  increased 
potential  for  fire  or  explosion  in  the  fuel 
tank.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  20,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
372-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-372-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosanne  Ryburn,  Aerospace  Engineer, 
Inteftnational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2139: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

.  Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowdng 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-372-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-372-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  an  operator  reported  a 
damaged  fuel  tank  harness,  which 
resulted  in  an  "R  FUEL  PUMP  FAULT" 
caution.  Inspection  of  the  fuel  tank  wire 
harnesses  revealed  evidence  of  chafing 
due  to  the  proximity  of  the  wire 
harnesses  to  the  openings  in  the  metal 
collector  tank  walls.  Chafing  of  the  wire 
harness  against  the  collector  tank  walls 
could  expose  the  electric  wiring  in  the 
harness  to  the  collector  tank  wall.  This 
condition,  if  not  corrected,  could  cause 
misleading  data  and  erroneous  fuel 
pump  cautions  to  be  displayed  to  the 
flightcrew,  and  could  result  in  electrical 
arcing  with  consequent  increased 
potential  for  fire  or  explosion  in  the  fuel 
tank. 


Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin 
SAAB  2000-28-012,  dated  October  1, 
2001,  which  describes  procedures  for  a 
detailed  inspection  to  detect  chafing  or 
damage  to  the  electrical  wire  harnesses 
in  the  left-  and  right-hand  wing  fuel 
tanks;  and  applicable  corrective 
action{s)  if  necessary.  The  corrective 
actions  include: 

•  Adding  and  sealing  a  new  piece  of 
shrinkable  tubing  to  repair  a  chafed/ 
damaged  area; 

•  Performing  additional  inspections; 
and 

•  Installing  a  new  harness. 

For  certain  airplanes,  the  service 
bulletin  also  describes  procedures  for 
modifying  the  collector  tank  walls.  The 
modification  includes: 

•  Increasing  the  cut  out  in  the 
forward  upper  wall  of  the  collector 
tanks: 

•  Removing  all  burrs  and  debris; 
breaking  all  sharp  edges;  applying 
alodine  to  the  new  edges;  and 

•  Applying  new  part  numbers  to  the 
doors. 

In  addition,  the  service  bulletin 
describes  procedures  for  installation  of 
harnesses,  which  includes: 

•  Installing  additional  harness 
clamps; 

•  Cleaning  the  attaching  surfaces; 

•  Installing  new  O-rings;  and 

•  Applying  primer  and  sealant. 
Accomplishment  of  the  actions 

specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  1-168,  dated 
October  1,  2001,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Sweden.  The  Swedish 
airworthiness  directive  contains  a 
tvpographical  error  in  that  it  references 
Saab  Service  Bulletin  "SAAB  200-28- 
012"  instead  of  Saab  Service  Bulletin 
"SAAB  2000-28-012." 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFy  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 


certificated  fa  r  operation  in  the  United 
States. 

Explanation  qf  Requirements  of 
Proposed  Rulfe 

Since  an  un  safe  condition  has  been 
identified  tha  is  likely  to  exist  or 
develop  on  ot  ler  airplanes  of  the  same 
type  design  recistered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishmi  nt  of  the  actions  specified 
in  the  service  julletin  described 
previously,  ex  cept  as  discussed  below. 

Di£ferences  Batween  Proposed  Rule  and 
Swedish  Airwiorthiness  Directive 
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install 
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airworthiness 
,  if  it  is  not  possible  to 
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c  rthiness  directive 

pert  tors  to  return  the 

harn  (ss  to  Saab  for  repair.  The 
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proposed  AD. 

Cost  Impact 

The  FAA  esl  imates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  hat  it  would  take 
approximately  80  work  hours  per 
airplane  to  ace  amplish  the  proposed 
actions,  and  tti  at  the  average  labor  rate 
is  $60  per  wor  ;  hour.  Required  parts 
would  cost  ap]  iroximately  $455  per 
airplane.  Baset  on  these  figures,  the  cost 
impact  of  the  p  reposed  AD  on  U.S. 
operators  is  esl  imated  to  be  $15,765.  or 
$5,255  per  airp  lane. 

The  cost  imp  act  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  y«  t  accomplished  any  of 
the  proposed  r  squirements  of  this  AD 
action,  and  tha ;  no  operator  would 
accomplish  the  se  actions  in  the  future  if 
this  proposed  j  ID  were  nm  adopted.  The 
cost  impact  fig  u'es  discussed  in  AD 
rulemaking  act  ons  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actuall; '  required  by  the  AD. 
These  figures  t  pically  do  not  include 
incidental  cost ;,  such  as  the  time 
required  to  gaii  i  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administ  ative  actions. 
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between  the 
the  States,  or 
power  and  res 
various  levels 
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ponsibilities  among  the 
government.  Therefore, 
that  this  proposal 
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would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  sj^gnificant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  2001-NM-372- 
AD. 
Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  SAAB  2000-004 
through  -  063  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  damage  to  the  electrical 
wire  harnesses  in  the  left-  and  right-hand 


wing  fuel  tanks,  which  could  cause 
misleading  data  and  erroneous  fuel  pump 
cautions  to  be  displayed  to  the  flightcrew, 
and  could  result  in  electrical  arcing  with 
consequent  increased  potential  for  fire  or 
explosion  in  the  fuel  tank,  accomplish  the 
following: 

Inspection 

(a)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  do  a 
detailed  inspection  to  detect  chafing  or 
damage  to  the  electrical  wire  harnesses  in  the 
left-  and  right-hand  wing  fuel  tanks,  per  the 
Accomplishment  Instructions  of  Saab  Service 
bulletin  SAAB  2000-28-012,  dated  October 

1,  2001, 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  ins^ction  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Chafing  or  Damage:  Corrective  Actions 

(b)  If  any  chafing  or  damage  is  detected 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD:  Before  further  flight,  do  the 
applicable  corrective  action(s)  (e.g.,  adding 
and  sealing  a  new  piece  of  Viton  shrinkable 
tubing  to  repair  a  chafed/damaged  area;  and 
additional  inspection)  per  paragraphs 
2.C.(2)(b)and2.C.(2)(c)ofthe 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  SAAB  2000-28-012,  dated  October 
1,  2001,  except  as  provided  by  paragraph  (c) 
of  this  AD. 

(c)  For  cases  where  it  is  not  possible  to 
repair  the  chafed  and/or  opened  area  with  a 
new  piece  of  Viton  shrinkable  tubing:  Before 
further  flight,  install  a  new  electrical  wire 
harness  per  paragraph  2.E.(1)  of  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  SAAB  2000-28-012,  dated  October 
1.2001. 

Modification  (for  Certain  Airplanes) 

(d)  For  airplanes  having  serial  numbers 
SAAB  2000-007  through  -  063  inclusive: 
Within  18  months  after  the  effective  date  of 
this  AD.  modify  the  collector  tank  walls  by 
accomplishing  all  the  actions  specified  in 
paragraph  2.D.  of  the  Accomplishment 
Instructions  of  Saab  Service  Bulletin  SAAB 
2000-28-012,  dated  October  1,  2001. 

Installation 

(e)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  install  new 
electrical  wire  harnesses  by  accomplishing 
all  the  actions  specified  in  paragraph  2.E.  of 
the  Accomplishment  Instructions  of  Saab 
Service  Bulletin  SAAB  2000-28-012,  dated 
October  1,  2001. 

Alternative  Methods  of  Compliance 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
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International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-n6. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-168. 
dated  October  1,  2001. 

Issued  in  Renton,  Washington,  on  July  15, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18419  Filed  7-18-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-150-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  and  -200C  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-100,  -200,  and 
-200C  series  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
discrepancies  in  the  upper  and  lower 
skins  of  the  fuselage  lap  joint,  and  repair 
if  necessary.  This  action  would  add  new 
inspections,  reduce  the  repetitive 
inspection  intervals  for  certain 
airplanes,  and  mandate  a  terminating 
modification.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
and  correct  discrepancies  in  the  upper 
and  lower  skins  of  the  fuselage  lap  joint 
and  circumferential  joint,  which  could 
result  in  sudden  fracture  and  failure  of 
a  lap  joint  or  circumferential  joint  and 
rapid  decompression  of  the  airplane 
fuselage. 


DATES:  Comments  must  be  received  by 
September  4,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
150-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-150-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Tran,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 917-6452; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-150-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-15O-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

On  August  18.  2000,  the  FAA  issued 
AD  2000-17-04,  amendment  39-11878 
(65  FR  51750,  August  25,  2000). 
applicable  to  certain  Boeing  Model  737- 
100,  -200,  and  -200C  series  airplanes, 
to  require  repetitive  inspections  to 
detect  discrepancies  in  the  upper  and 
lower  skins  of  the  fuselage  lap  joint,  and 
repair  if  necessary.  That  action  was 
prompted  by  a  report  indicating  in-flight 
rapid  decompression  of  a  Boeing  Model 
737  series  airplane.  The  requirements  of 
that  AD  are  intended  to  detect  and 
correct  such  discrepancies,  which  could 
result  in  sudden  fracture  and  failure  of 
a  lap  joint  and  rapid  decompression  of 
the  airplane  fuselage. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2000-17-04, 
we  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  the  manufacturer  was 
developing  a  modification  to  address 
the  unsafe  condition.  The  manufacturer 
now  has  developed  such  a  modification, 
and  we  have  determined  that  further 
rulemaking  action  is  indeed  necessary; 
this  proposed  AD  follows  from  that 
determination. 

Additionally,  we  have  determined 
that  the  inspections  for  cracking  as 
specified  in  paragraph  (a)  of  the  existing 
AD  do  not  provide  the  crack  detection 
necessary  to  support  the  compliance 
time  for  the  repetitive  inspection 
intervals.  Therefore,  we  are  proposing  to 
reduce  the  compliance  time  for  the 
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skins  of  the  fuselage  lap  joint,  and  repair 
if  necessary.  This  new  action  would  add 
new  inspections,  reduce  the  repetitive 
inspection  intervals  for  certain 
airplanes,  and  mandate  a  terminating 
modification.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Alert  Service 
Bulletin  and  This  AD 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  AD  requires  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA,  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD;  therefore,  paragraph  (d) 
and  Note  1  of  AD  2000-17-04  are  not 
included  in  this  proposed  AD.  However, 
this  proposed  AD  identifies  the  office 
authorized  to  approve  alternative 
methods  of  compliance. 

Cost  Impact 

There  are  approximately  291 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
60  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspections  that  are  currently 
required  by  AD  2000-17-04  take 
approximately  575  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $2,070,000, 
or  $34,500  per  airplane. 

The  new  inspections  that  are 
proposed  in  this  AD  "action  would  take 
approximately  341  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  inspections  on  U.S.  operators 


is  estimated  to  be  $1,227,600,  or  $20,460 
per  airplane. 

The  terminating  modification  that  is 
proposed  in  this  AD  action  would  take 
approximately  15,000  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  modification  on  U.S.  operators 
is  estimated  to  be  $54,000,000,  or 
$900,000  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11878  (65  FR 
51750,  August  25,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2002-NM-150-AD. 
Supersedes  AD  2000-17-04, 
Amendment  39-11878. 

Applicability.  Model  737-100,  -200,  and 
-200C  series  airplanes;  line  numbers  1 
through  291  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  discrepancies  in  the 
upper  and  lower  skins  of  the  fuselage  lap 
joint  and  circumferential  joint,  which  could 
result  in  sudden  fracture  and  failure  of  a  lap 
joint  or  circumferential  joint  and  rapid 
decompression  of  the  airplane  fuselage, 
accomplish  the  following: 

Requirements  of  AD  2000-17-04 

Initial  and  Repetitive  Inspections 

(a)  Perform  the  applicable  (initial  and 
repetitive)  inspections  as  specified  in  Figures 
1  through  4  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53 A1224,  dated  August  17,  2000,  to 
detect  discrepancies  [i.e.,  cracks,  pillowing, 
corrosion,  delamination.  or  loose  or  missing 
fasteners)  in  the  upper  and  lower  skins  of  the 
fuselage  lap  joint.  Perform  the  inspections  at 
the  applicable  times  specified  in  Tables  1 
and  2  of  Section  I.E.  "Compliance"  of  the 
alert  service  bulletin,  in  accordance  with  the 
alert  service  bulletin;  except  that  where  Table 
1  specifies  a  compliance  time  of  "airplane 
flight  cycles  at  time  of  service  bulletin 
release,"  this  AD  requires  a  compliance  time 
of  "airplane  flight  cycles  as  of  September  11. 
2000  (the  effective  date  of  AD  2000-17-04, 
amendment  39-11878}." 

Repair 

(b)  Prior  to  further  flight:  Repair  any 
discrepancies  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1224,  dated  August  17, 
2000;  repair  any  discrepancies  detected 
during  any  inspection  required  by  paragraph 
(c)  of  this  AD  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-53A1224, 
Revision  1,  dated  March  14,  2002.  If  any 
discrepancy  is  detected  and  the  alert  service 
bulletin  specifies  that  the  manufacturer  may 
be  contacted  for  disposition  of  certain 
repairs,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  whc 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings. 


New  Requirements  of  This  AD 

Compliance  Times 

(c)  Where  the  compliance  times  in  Section 
I.E.  "Compliance"  of  Boeing  Alert  Service 
Bulletin  737-53A1224,  Revision  1,  dated 
March  14,  2002,  specify  a  compliance  time 
interval  calculated  "from  release  of  service 
bulletin,"  this  AD  requires  compliance 
within  the  interval  specified  in  the  service 
bulletin  "after  the  effective  date  of  this  AD." 
In  addition,  where  the  compliance  time  for 
the  initial  and  repetitive  inspections  in 
Tables  1  through  3  of  Section  I.E. 
"Compliance"  of  the  service  bulletin 
specifies  "airplane  flight  cycles  at  time  of 
service  bulletin  release."  this  AD  requires  a 
compliance  time  of  "airplane  flight  cycles  as 
of  the  effective  date  of  this  AD." 

Initial  and  Repetitive  Inspections 

(d)  Except  as  provided  by  paragraph  (e)  of 
this  AD:  Perform  the  applicable  (initial  and 
repetitive)  inspections  as  specified  in  Figures 
1  through  9  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1224.  Revision  1,  dated  March  14, 
2002,  to  detect  discrepancies  (;'.e..  cracks, 
pillowing,  corrosion,  delamination,  or  loose 
or  missing  fasteners)  in  the  upper  and  lower 
skins  of  the  fuselage  lap  joint  and 
circumferential  joint.  Perform  the  inspections 
at  the  applicable  times  specified  in  Tables  1 
and  2  of  Section  I.E.  "Compliance"  of  the 
alert  service  bulletin,  in  accordance  with  the 
alert  service  bulletin,  until  accomplishment 
of  paragraph  (f)  of  this  AD.  Accomplishment 
of  this  paragraph  terminates  the  inspections 
required  by  paragraph  (a)  of  this  AD. 

(e)  For  airplanes  that  have  accumulated 
more  than  70,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Do  the  first  repeat 
inspection  at  the  earlier  of  the  times  specified 
in  paragraph  (e)(1)  or  (e)(2)  of  this  AD,  and 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  1,000  flight  cycles. 

(1)  Within  2.000  flight  cycles  after  the  last 
inspection  done  per  AD  2000-17-04. 

(2)  Within  1,000  flight  cycles  after  the  last 
inspection  done  per  AD  2000-17-04,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later. 

Terminating  Modification 

(f)  Perform  the  modification  of  the  skin  of 
all  fuselage  lap  joints  between  body  stations 
259.5  and  1016  per  Part  IV  of  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1224,  Revision  1,  dated  March  14, 
2002;  at  the  applicable  times  specified  in 
Table  3  of  Section  I.E.  "Compliance"  of  the 
alert  service  bulletin;  in  accordance  with  the 
alert  service  bulletin.  Accomplishment  of 
this  paragraph  terminates  the  repetitive 
inspection  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  ACO.  is  authorized  to 
approve  alternative  methods  of  compliance 
(AMOC)  for  this  AD. 

(2)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  Company  Designated  Engineering 
Representative  who  has  been  authorized  by 


the  Manager,  Seattle  ACO,  to  make  such 
findings. 

Issued  in  Renfon,  Washington,  on  July  15, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice. 
[FR  Doc.  03-18420  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 38499-02] 
RIN1545-BB05 

Changes  In  Use  Under  Section  168(i)(5) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
depreciation  of  property  subject  to 
section  168  of  the  Internal  Revenue 
Code  (MACRS  property).  Specifically, 
these  proposed  regulations  provide 
guidance  on  how  to  depreciate  MACRS 
property  for  which  the  use  changes  in 
the  hands  of  the  same  taxpayer.  The 
proposed  regulations  reflect  changes  to 
the  law  made  by  the  Tax  Reform  Act  of 
1986.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  October  20,  2003. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  Wednesday,  December  3. 
2003,  at  10  a.m.,  must  be  received  by 
November  12,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-1 38499-02),  room 
5226,  Internal  Revenue  Service,  P.O. 
Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Alternatively, 
submissions  may  be  hand-delivered 
Monday  through  Friday  between  the 
hours  of  8  a.m.  and  4  p.m.  to:  CC:PA:RU 
(REG-138499-02),  Courier's  Desk. 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC,  or  sent  electronically,  via  the  IRS 
Internet  site  at:  http://wvnv.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Sara  Logan,  (202)  622-3110;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing.  Treena 
Garrett,  (202)  622-7180  (not  toll-free 
numbers). 
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In  general,  the  proposed  regulations 
provide  that  a  change  in  the  use  of 
MACRS  property  occurs  when  the 
primary  use  of  the  MACRS  property  in 
the  taxable  year  is  different  from  its 
primary  use  in  the  inunediately 
preceding  taxable  year.  A  change  in  the 
use  of  MACRS  property  also  occurs 
when  a  taxpayer  begins  or  ceases  to  use 
MACRS  property  predominantly  outside 
the  United  States,  when  the  property 
changes  to  tax-exempt  bond  financed 
property,  or  when  the  property  changes 
to  or  from  tax-exempt  use  property  or 
imported  property  covered  by  an 
Executive  order,  during  the  taxable  year. 
If  a  change  in  the  use  of  MACRS 
property  has  occurred,  the  depreciation 
allowance  for  the  MACRS  property  for 
the  year  of  change  is  determined  as 
though  the  change  in  the  use  of  the 
MACRS  property  occurred  on  the  first 
day  of  the  year  of  change.  The  IRS  and 
Treasury  Department  believe  that  this 
rule  will  help  to  simplify  the 
computation  of  depreciation  allowances 
in  the  year  of  change  and  subsequent 
taxable  years.  The  IRS  and  Treasury 
Department  invite  comments  on  this 
rule  and  on  a  potential  alternative  rule 
that  would  treat  a  change  in  the  use  of 
MACRS  property  as  occurring  on  the 
first  day  of  the  month  in  which  the  use 
changes  and  would  allocate  the 
depreciation  allowance  for  that  MACRS 
property  for  the  year  of  change  based  on 
the  niunber  of  full  months  of  the  old  use 
and  of  the  new  use  of  the  MACRS 
property  during  the  year  of  change. 

The  proposed  regulations  also  provide 
rules  for  determining  the  applicable 
depreciation  method,  recovery  period, 
and  convention  used  to  determine  the 
depreciation  allowances  for  the  MACRS 
property  for  the  year  of  change  and 
subsequent  taxable  years.  If  a  change  in 
the  use  of  MACRS  property  results  in  a 
shorter  recovery  period  and/or  a  more 
accelerated  depreciation  method  (for 
example,  MACRS  property  ceases  to  be 
used  predominantly  outside  the  United 
States),  the  adjusted  depreciable  basis  of 
the  property  as  of  the  beginning  of  the 
year  of  change  is  depreciated  over  the 
shorter  recovery  period  and/or  by  the 
more  accelerated  depreciation  method 
beginning  with  the  year  of  change  as 
though  the  MACRS  property  is  first 
placed  in  service  in  the  year  of  change. 
Under  certain  circumstances,  this  rule 
may  adversely  affect  taxpayers.  For 
example,  under  this  rule,  if  a  change  in 
the  use  of  MACRS  property  results  in  a 
shorter  recovery  period,  a  taxpayer  must 
depreciate  that  MACRS  property  over 
the  new  shorter  recovery  period  even  if 
the  remaining  portion  of  the  original 
longer  recovery  period  is  less  than  the 


new  shorter  recovery  period.  To  avoid 
this  adverse  effect,  the  proposed 
regulations  allow  a  taxpayer  to  elect  to 
continue  to  depreciate  the  MACRS 
property  for  which  the  new  recovery 
period  is  shorter  or  a  more  accelerated 
method  is  allowed  as  though  the  change 
in  use  had  not  occurred. 

If  a  change  in  the  use  of  MACRS 
property  results  in  a  longer  recovery 
period  and/or  slower  depreciation 
method  (for  example,  MACRS  property 
begins  to  be  used  predominantly  outside 
the  United  States),  the  adjusted 
depreciable  basis  of  the  property  is 
depreciated  over  the  longer  recovery 
period  and/or  by  thp  slower 
depreciation  method  beginning  with  the 
year  of  change  as  though  the  taxpayer 
originally  placed  the  MACRS  property 
in  service  with  the  longer  recovery 
period  and/or  slower  depreciation 
method.  Accordingly,  the  adjusted 
depreciable  basis  of  the  MACRS 
property  as  of  the  beginning  of  the  year 
of  change  is  depreciated  over  the 
remaining  portion  of  the  new,  longer 
recovery  period  as  of  the  beginning  of 
the  year  of  change. 

For  MACRS  property  depreciated 
under  the  optional  depreciation  tables 
in  Rev.  Proc.  87-57  (1987-2  C.B.  687) 
before  the  change  in  use,  the  taxpayer 
may  continue  to  depreciate  the  property 
under  the  tables  after  the  change  in  use. 
However,  the  taxpayer  is  not  required  to 
do  so.  If  the  taxpayer  desires  to  use  the 
optional  depreciation  tables  after  a 
change  in  the  use  instead  of  the 
formulas  (for  example,  see  section  6  of 
Rev.  Proc.  87-57  (1987-2  C.B.  at  692)^, 
the  proposed  regulations  provide 
guidance  on  choosing  the  applicable 
optional  depreciation  table.  If  the 
change  in  use  results  in  a  longer 
recovery  period  and/or  a  slower 
depreciation  method,  the  proposed 
regulations  also  provide  guidance  on 
how  to  modify  the  calculation  involved 
to  compute  the  depreciation  allowances 
beginning  in  the  year  of  change. 

If  a  change  in  the  use  of  MACRS 
property  results  in  a  shorter  recovery 
period  and/or  more  accelerated 
depreciation  method,  the  taxpayer  may 
use  the  optional  depreciation  table  that 
corresponds  to  the  applicable 
depreciation  method,  recovery  period, 
and  convention,  determined  as  though 
the  property  is  placed  in  service  in  the 
year  of  change.  Taxpayers  should  be 
aware  that  using  this  table  will  result  in 
less  depreciation  than  using  the 
formulas,  because  the  convention  is 
factored  into  the  optional  depreciation 
tables,  and  taken  into  account  in 
determining  depreciation  in  the  year  of 
change.  However,  if  the  formulas  are 
used,  the  convention  is  not  taken  into 
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account  in  the  year  of  change.  The  IRS 
and  Treasury  Department  invite 
comments  on  this  matter. 

Use  Changes  During  Placed-In-Service 
Year 

The  proposed  regulations  provide 
rules  for  MACRS  property  if  a  change  in 
the  use  occurs  during  the  taxable  year 
the  property  is  placed-in-service  and  the 
property  continues  to  be  MACRS 
property  in  the  hands  of  the  taxpayer.  If 
the  use  of  MACRS  property  changes 
during  its  placed-in-service  year,  the 
depreciation  allowance  generally  is 
determined  by  the  primary  use  of  the 
property  during  that  taxable  year. 
However,  in  detemiining  whether 
MACRS  property  is  used  within  or 
outside  the  United  States  during  the 
placed-in-service  year,  the  predominant 
use,  instead  of  the  primary  use,  of  the 
MACRS  property  governs.  Further,  in 
determining  whether  MACRS  property 
is  tax-exempt  use  property  or  imported 
property  covered  by  an  Executive  order 
during  the  placed-in-service  year,  the 
use  of  the  property  at  the  end  of  the 
placed-in-service  year  governs. 
Moreover,  MACRS  property  is  tax- 
exempt  bond  financed  property  during 
the  placed-in-service  year  if  a  tax- 
exempt  bond  for  the  MACRS  property  is 
issued  during  that  year. 

General  Asset  Accounts 

Finally,  the  proposed  regulations 
amend  the  final  regulations  under 
section  168(i)(4)  (TD  8566,  59  FR  51369 
(1994))  for  property  accounted  for  in  a 
general  asset  account  for  which  the  use 
changes,  resulting  in  a  different 
recovery  period  and/or  depreciation 
method.  While  this  change  in  use  does 
not  cause  or  permit  the  revocation  of  the 
election  to  account  for  the  property  in 
a  general  asset  account,  the  property 
generally  is  removed  from  its  existing 
general  asset  account  and  placed  in  a 
separate  general  asset  account.  Because 
this  rule  would  require  taxpayers  to 
track  each  property  in  a  general  asset 
account,  the  IRS  and  Treasury 
Department  request  comments  on 
whether  the  IRS  and  Treasury  should 
adopt  a  rule  that  disregards  any  change 
in  the  use  of  any  MACRS  property 
accounted  for  in  a  general  asset  account, 
except  for  a  conversion  to  personal  use. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  for  any  changes  in  the  use  of 
MACRS  property  in  taxable  years 
ending  on  or  after  the  date  of 
publication  of  the  final  regulations  in 
the  Federal  Register.  For  any  changes  in 
use  of  MACRS  property  after  December 
31,  1986,  in  taxable  years  ending  before 


the  date  of  publication  of  the  final 
regulations  in  the  Federal  Register,  the 
IRS  will  allow  any  reasonable  method  of 
depreciating  the  property  under  section 
168  in  the  year  of  change  and  the 
subsequent  taxable  years  that  is 
consistently  applied  to  the  MACRS 
property  that  changed  use  in  the  hands 
of  the  taxpayer. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
to  these  regulations.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasiuy  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  December  3,  2003,  beginning  at  10 
a.m.,  in  room  number  4718,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  Constitution  Avenue 
entrance.  In  addition,  all  visitors  must 
present  photo  identification  to  enter  the 
building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 


to  each  topic  (signed  original  and  eight 
(8)  copies)  by  November  12,  2003.  A 
period  of  10  minutes  will  be  allotted  to 
each  person  for  making  comments.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Sara  Logan,  Office  of 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   *  ' 

§  1.168(i)-l  also  issued  under  26  U.S.C. 
168(i)(4). 

§  1.168(i)-4  also  issued  under  26  U.S.C. 
168(i)(5). 

2.  Sections  1.168(a)-l  and  1.168(b)-l 
are  added  to  read  as  follows: 

§  1 .168(a)-1     Modified  accelerated  cost, 
recovery  system. 

Section  168  determines  the 
depreciation  allowance  for  tangible 
property  that  is  of  a  character  subject  to 
the  allowance  for  depreciation  provided 
in  section  167(a)  and  that  is  placed  in 
service  after  December  31,  1986  (or  after 
July  31,  1986,  if  the  taxpayer  made  an 
election  under  section  203(a)(1)(B)  of 
the  Tax  Reform  Act  of  1986;  100  Stat. 
2143).  Except  for  property  excluded 
from  the  application  of  section  168  as  a 
result  of  section  168(f)  or  as  a  result  of 
a  transitional  rule,  the  provisions  of 
section  168  are  mandatory  for  all 
eligible  property.  The  allowance  for 
depreciation  under  section  168 
constitutes  the  amount  of  depreciation 
allowable  under  section  167(a).  The 
determination  of  whether  tangible 
property  is  property  of  a  character 
subject  to  the  allowance  for  depreciation 
is  made  under  section  167  and  the 
regulations  thereunder.  This  section  is 
effective  as  of  the  date  of  publication  of 
the  final  regulations  in  the  Federal 
Register. 
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§1.168<b)-1     Definitions. 

(a)  Definitioris.  For  purposes  of 
section  168  and  the  regulations 
thereunder,  th  ;  following  definitions 
apply: 

( 1 )  Deprecia  :>Ie  property  is  property 
that  is  of  a  cha  racter  subject  to  the 
allowance  for  i  lepreciation  as 
deterrtiined  under  section  167  and  the 
regulations  the  reunder. 

(2)  MACRS  J  troperty  is  tangible, 
depreciable  pr  jperty  that  is  placed  in 
ser\'ice  after  D;cember  31,  1986  (or  after 
July  31,  1986,  f  the  taxpayer  made  an 
election  under  section  203(a)(1)(B)  of 
the  Tax  Reforr  i  Act  of  1986;  100  Stat. 
2143),  and  subject  to  section  168,  except 
for  property  e>  eluded  from  the 
application  of  section  168  as  a  result  of 
section  168(f)  )r  as  a  result  of  a 
transitional  ru  e. 

(3)  Unadjusi  ed  depreciable  basis  is 
the  basis  of  pn  »perty  for  purposes  of 
section  1011  v  ithout  regard  to  any 
adjustments  d(  iscribed  in  section 
1016(a)(2)  and  (3).  This  basis  reflects  the 
reduction  in  b;  isis  for  the  percentage  of 
the  taxpayer's  jse  of  property  for  the 
taxable  year  ot  ler  than  in  the  taxpayer's 
trade  or  busin<  ss  (or  for  the  production 
of  income),  foi  any  portion  of  the  basis 
the  taxpayer  p  operly  elects  to  treat  as 
an  expense  un  ier  section  179,  and  for 
any  adjustmer  ts  to  basis  provided  by 
other  provisio;  is  of  the  Internal  Revenue 
Code  and  the  i  egulations  thereunder 
(other  than  sec  tion  1016(a)(2)  and  (3)) 
(for  example,  <  reduction  in  basis  by  the 
amount  of  the  disabled  access  credit 
pursuant  to  se  ;tion  4tf (d)(7)).  For 
property  subje  :t  to  a  lease,  see  section 
167(c)(2). 

(4)  Adjustec  depreciable  basis  is  the 
unadjusted  de  ireciable  basis  of  the 
property  less  t  le  adjustments  described 
in  section  lOH  i(a){2)  and  (3). 

(b)  Effective  date.  This  section  applies 
as  of  the  date  (  f  publication  of  the  final 
regulations  in  the  Federal  Register. 

3.  Section  1.168(i)-0  is  amended  by 
revising  the  er  tr>'  for  §  1.168(i)-l(h)(2) 
to  read  as  folic  ws: 


§1.168(i)-0 
general  asset 


§1,168<i)-1 

*  * 

(h)  *  *  ^ 
(2)  Change 

recovery 

method. 


peric  d 


4.  Section  1 

1.  Revising 

2.  Amendint 
a.  Removing 

the  end  of 


Table  ( 


of  contents  for  the 
account  rules. 
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use  results  in  a  different 
and/or  depreciation 


168(i)-l  is  amended  by: 
)aragraph  (b)(1). 
paragraph  (c)(2)(ii)  by: 
the  language  "and"  from 
paragraph  (c)(2)(ii){C). 


b.  Removing  the  period  "."  from  the 
end  of  paragraph  (c)(2)(ii)(D)  and  adding 
";  and"  in  its  place. 

c.  Adding  paragraph  (c)(2){ii)(E). 

3.  Removing  the  language  "(h)(1) 
(conversion  to  personal  use)"  from 
paragraphs  (d)(2)  and  (i)  and  adding  "(h) 
(changes  in  use)"  in  its  place. 

4.  Removing  the  language  "the  change 
in  use  occurs  and"  from  the  last 
sentence  of  paragraph  (h)(1)  and  adding 
"the  change  in  use  occurs  (the  year  of 
change)  and"  in  its  place. 

5.  Revising  paragraph  (h)(2). 

6.  Removing  the  language  "(h)(1)" 
from  paragraph  (j)  and  adding  "(h)"  in 
its  place. 

7.  Removing  the  language  "(h)(1)" 
from  paragraph  (k)(l)  and  adding  "(h)" 
in  its  place. 

8.  Revising  paragraph  (1). 

The  addition  and  revisions  read  as 
follows: 

§  1.168(i)-1     General  asset  accounts. 

***** 

(b)*   *   * 

(1)  Unadjusted  depreciable  basis  is 
the  basis  of  an  asset  for  purposes  of 
section  1011  without  regard  to  any 
adjustments  described  in  section 
1016(a)(2)  and  (3).  This  basis  reflects  the 
reduction  in  basis  for  the  percentage  of 
the  taxpayer's  use  of  property  for  the 
taxable  year  other  than  in  the  taxpayer's 
trade  or  business  (or  for  the  production 
of  income),  for  any  portion  of  the  basis 
the  taxpayer  properly  elects  to  treat  as 
an  expense  under  section  179,  and  for 
any  adjustments  to  basis  provided  by 
other  provisions  of  the  Internal  Revenue 
Code  and  the  regulations  thereunder 
(other  than  section  1016(a)(2)  and  (3)) 
(for  example,  a  reduction  in  basis  by  the 
amount  of  the  disabled  access  credit 
pursuant  to  section  44(d)(7)).  For 
property  subject  to  a  lease,  see  section 
167(c)(2). 

•  *  *  *  * 

(c)  *   *   * 

(2)*   *   * 

(ii)  *   *   * 

(E)  Assets  subject  to  paragraph 
(h)(2)(iii)(A)  of  this  section  (change  in 
use  results  in  a  shorter  recovery  period 
and/or  a  more  accelerated  depreciation 
method)  for  which  the  depreciation 
allowance  for  the  year  of  change  is  not 
determined  by  using  an  optional 
depreciation  table  must  be  grouped  into 
a  separate  general  asset  account. 
***** 

(h)  *   *   * 

(2)  Change  in  use  results  in  a  different 
recovery  period  and/or  depreciation 
method — (i)  No  effect  on  general  asset 
account  election.  A  change  in  the  use 
described  in  §  1.168(i)-4(d)  (change  in 


use  results  in  a  different  recovery  period 
and/ or  depreciation  method)  of  an  asset 
in  a  general  asset  account  shall  not 
cause  or  permit  the  revocation  of  the 
election  made  under  this  section. 

(ii)  Asset  is  removed  from  the  general 
asset  account.  Upon  a  change  in  the  use 
described  in  §  1.168(i)-4(d),  the 
taxpayer  must  remove  the  asset  from  the 
general  asset  account  as  of  the  first  day 
of  the  year  of  change  and  must  make  the 
adjustments  to  the  general  asset  account 
described  in  paragraphs  (e)(3)(iii)(C)(2) 
through  (4)  of  this  section.  If,  however, 
the  result  of  the  change  in  use  is 
described  in  §  1.168(i)-4(d)(3)  (change 
in  use  results  in  a  shorter  recovery 
period  and/or  a  more  accelerated 
depreciation  method)  and  the  taxpayer 
elects  to  treat  the  asset  as  though  the 
change  in  use  had  not  occurred 
pursuant  to  §  1.168(i)-4(d)(3)(ii),  no 
adjustment  is  made  to  the  general  asset 
account  upon  the  change  in  use. 

(iii)  New  general  asset  account  is 
established — (A)  Change  in  use  results 
in  a  shorter  recovery  period  and/or  a 
more  accelerated  depreciation  method. 
If  the  result  of  the  change  in  use  is 
described  in  §  1.168(i)-4(d)(3)  (change 
in  use  results  in  a  shorter  recovery 
period  and/or  a  more  accelerated 
depreciation  method)  and  adjustments 
to  the  general  asset  account  are  made 
pursuant  to  paragraph  (h)(2)(ii)  of  this 
section,  the  taxpayer  must  establish  a 
new  general  asset  account  for  the  asset 
in  the  year  of  change  in  accordance  with 
the  rules  in  paragraph  (c)  of  this  section, 
except  that  the  adjusted  depreciable 
basis  of  the  asset  as  of  the  first  day  of 
the  year  of  change  is  included  in  the 
general  asset  account.  For  purposes  of 
paragraph  (c)(2)  of  this  section,  the 
applicable  depreciation  method, 
recovery  period,  and  convention  are 
determined  under  §  1.168(i)-4(d)(3)(i). 

(B)  Change  in  use  results  in  a  longer 
recovery  period  and/or  a  slovirer 
depreciation  method.  If  the  result  of  the 
change  in  use  is  described  in  §  1.168(i)- 
4(d)(4)  (change  in  use  results  in  a  longer 
recovery  period  and/or  a  slower 
depreciation  method),  the  taxpayer  must 
establish  a  separate  general  asset 
account  for  the  asset  in  the  year  of 
change  in  accordance  with  the  rules  in 
paragraph  (c)  of  this  section,  except  that 
the  unadjusted  depreciable  basis  of  the 
asset,  and  the  greater  of  the  depreciation 
of  the  asset  allowed  or  allowable  in 
accordance  with  section  1016(a)(2),  as  of 
the  first  day  of  the  year  of  change  are 
included  in  the  newly  established 
general  asset  account.  Consequently, 
this  general  asset  account  as  of  the  first 
day  of  the  year  of  change  will  have  a 
beginning  balance  for  both  the 
unadjusted  depreciable  basis  and  the 
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depreciation  reserve  of  the  general  asset 
account.  For  purposes  of  paragraph 
(c)(2)  of  this  section,  the  applicable 
depreciation  method,  recovery  period, 
and  convention  are  determined  under 
§1.168(i)^(d)(4}(ii). 
***** 

(1)  Effective  date — (1)  In  general.     . 
Except  as  provided  in  paragraph  (1)(2)  of 
this  section,  this  section  applies  to 
depreciable  assets  placed  in  service  in 
taxable  years  ending  on  or  after  October 
11,  1994.  For  depreciable  assets  placed 
in  service  after  December  31,  1986,  in 
taxable  years  ending  before  October  11, 
1994,  the  Internal  Revenue  Service  will 
allow  any  reasonable  method  that  is 
consistently  applied  to  the  taxpayer's 
general  asset  accounts. 

(2)  Exceptions — (i)  In  general. 
Paragraphs  (c){2)(ii){E)  and  (h)(2)  of  this 
section  apply  to  any  changes  in  the  use 
of  depreciable  assets  piu^sucuit  to 

§  1.168(i)— 4(d)  in  taxable  years  ending 
on  or  after  the  date  of  publication  of  the 
final  regulations  in  the  Federal  Register. 
For  any  changes  in  the  use  of 
depreciable  assets  as  described  in 
§  1.168(i)-4(d)  after  December  31,  1986, 
in  taxable  years  ending  before  the  date 
of  publication  of  the  final  regulations  in 
the  Federal  Register,  the  Internal 
Revenue  Service  will  allow  any 
reasonable  method  that  is  consistently 
applied  to  the  taxpayer's  general  asset 
accounts. 

(ii)  Change  in  method  of  accounting. 
If  a  taxpayer  adopted  a  method  of 
accounting  for  general  asset  account 
treatment  due  to  a  change  in  the  use  of 
depreciable  assets  and  the  method  is  not 
in  accordance  with  the  method  of 
accounting  provided  in  paragraphs 
(c){2)(ii)(E)  and  (h)(2)  of  this  section,  a 
change  to  the  method  of  accounting 
provided  in  paragraphs  (c)(2)(ii)(E)  and 
(h)(2)  of  this  section  is  a  change  in 
method  of  accounting  to  which  the 
provisions  of  sections  446(e)  and  481 
apply.  For  any  tcixable  year  ending  on  or 
after  the  date  of  publication  of  the  final 
regulations  in  the  Federal  Register,  a 
taxpayer  changing  its  method  of 
accounting  in  accordance  with  this 
paragraph  (l)(2)(ii)  must  follow  the 
applicable  administrative  procedures 
issued  under  §  1. 446-1  (e)(3)(ii)  for 
obtaining  the  Commissioner's  autonjatic 
consent  to  a  change  in  method  of 
accounting  (for  further  guidance,  for 
example,  see  Rev.  Proc.  2002-9  (2002- 
1  C.B.  327)  and  §601.601(d)(2)(ii){6)  of 
this  chapter).  Because  this  change  does 
not  change  the  adjusted  depreciable 
basis  of  the  asset,  the  method  change  is 
made  on  a  cut-off  basis  and,  therefore, 
no  adjustment  under  section  481(a)  is 
required  or  allowed. 


5.  Section  1.168(i)^  is  added  to  read 
as  follows: 

§  1 .168(i)-4    Changes  in  use. 

(a)  Scope.  This  section  provides  the 
rules  for  determining  the  depreciation 
allowance  for  MACRS  property  for 
which  the  use  changes  in  die  hands  of 
the  same  taxpayer.  The  allowance  for 
depreciation  under  this  section 
constitutes  the  amount  of  depreciation 
allowable  under  section  167(a)  for  the 
year  of  change  and  any  subsequent 
taxable  year.  For  purposes  of  this 
section,  the  year  of  change  is  the  taxable 
year  in  which  a  change  in  the  use 
occurs. 

(b)  Conversion  to  business  or  income- 
producing  use— (1)  Depreciation 
deduction  allowable.  This  paragraph  (b) 
applies  to  property  that  is  converted 
from  personal  use  to  use  in  a  taxpayer's 
trade  or  business,  or  for  the  production 
of  income,  during  a  taxable  year.  This 
conversion  includes  property  that  was 
previously  used  by  the  taxpayer  for 
personal  purposes,  including  real 
property  (other  than  land)  that  is 
acquired  before  1987  and  converted 
from  personal  use  to  business  or 
income-producing  use  after  1986,  and 
depreciable  property  that  was 
previously  used  by  a  tax-exempt  entity 
before  it  changed  to  a  taxable  entity. 
Upon  a  conversion  to  business  or 
income-producing  use,  the  depreciation 
allowance  for  the  year  of  change  and 
any  subsequent  taxable  year  is 
determined  as  though  the  property  is 
placed  in  service  by  the  taxpayer  on  the 
date  on  which  the  conversion  occurs. 
Thus,  the  taxpayer  may  choose  any 
applicable  depreciation  method, 
recovery  period,  and  convention 
prescribed  under  section  168  for  the 
property  in  the  year  of  change, 
consistent  with  any  election  made 
under  section  168  by  the  taxpayer  for 
that  year  (see,  for  example,  section 
168(b)(5)).  The  depreciable  basis  of  the 
property  for  the  year  of  change  is  the 
lesser  of  its  fair  market  value  or  its 
adjusted  depreciable  basis,  as 
applicable,  at  the  time  of  the  conversion 
to  business  or  income-producing  use. 

(2)  Example.  The  application  of  this 
paragraph  (b)  is  illustrated  by  the 
following  example: 

Example.  A,  a  calendar-year  taxpayer, 
purchases  a  house  in  1985  that  she  occupies 
as  her  principal  residence.  In  February  2003, 
A  ceases  to  occupy  the  house  and  converts 
it  to  residential  rental  property.  At  the  time 
of  the  conversion  to  residential  rental 
property,  the  house's  fair  market  value 
(excluding  land)  is  $130,000  and  adjusted 
depreciable  basis  attributable  to  the  house 
(excluding  land]  is  $150,000.  Pursuant  to  this 
paragraph  (b),  A  is  considered  to  have  placed 
in  service  residential  rental  property  in 


February  2003  with  a  depreciable  basis  of 
$130,000.  A  depreciates  the  residential  rental 
property  under  the  general  depreciation 
system  by  using  the  straight-line  method,  a 
27.5-year  recovery  period,  and  the  mid- 
month  convention.  This  property  is  not 
eligible  for  the  additional  first  year 
depreciation  deduction  provided  by  section 
168(k)  or  section  1400L(b).  Thus,  the 
depreciation  allowance  for  the  house  for 
2003  is  $4,137,  after  taking  into  account  the 
mid-month  convention  ({$130,000  adjusted 
depreciable  basis  multiplied  by  the 
applicable  depreciation  rate  of  3.636% 
(1/27.5))  multiplied  by  the  mid-month 
convention  fraction  of  10.5/12).  The  amount 
of  depreciation  computed  under  section  168, 
however,  may  be  limited  under  other 
provisions  of  the  Internal  Revenue  Code, 
such  as,  section  280A. 

(c)  Conversion  to  personal  use.  The 
conversion  of  MACRS  property  from 
business  or  income-producing  use  to 
personal  use  during  a  taxable  year  is 
treated  as  a  disposition  of  the  property 
in  that  taxable  year.  The  depreciation 
allowance  for  MACRS  property  for  the 
year  of  change  in  which  the  property  is 
treated  as  being  disposed  of  is 
determined  by  first  multiplying  the 
adjusted  depreciable  basis  of  the 
property  as  of  the  first  day  of  the  year 
of  change  by  the  applicable  depreciation 
rate  for  that  taxable  year  (for  further 
guidance,  for  example,  see  section  6  of 
Rev.  Proc.  87-57  (1987-2  C.  B.  687, 
692),  and  §601.601(d)(2)(ii)(b)  of  this      '- 
chapter).  This  amount  is  then 
multiplied  by  a  fraction,  the  numerator 
of  which  is  the  number  of  months 
(including  fractions  of  months)  the 
property  is  deemed  to  be  placed  in 
service  during  the  year  of  change  (taking 
into  account  the  applicable  convention) 
and  the  denominator  of  which  is  12.  No 
depreciation  deduction  is  allowable  for 
MACRS  property  placed  in  service  and 
disposed  of  in  the  same  taxable  year. 
Upon  the  conversion  to  personal  use,  no 
gain,  loss,  or  depreciation  recapture 
imder  section  1245  or  section  1250  is 
recognized.  However,  the  provisions  of 
section  1245  or  section  1250  apply  to 
any  disposition  of  the  converted 
property  by  the  taxpayer  at  a  later  date. 

(d)  Change  in  use  results  in  a  different 
recovery  period  and/or  depreciation 
method — (1)  In  general.  This  paragraph 
(d)  applies  to  a  change  in  the  use  of 
MACRS  property  during  a  taxable  year 
subsequent  to  the  placed-in-service 
year,  if  the  property  continues  to  be 
MACRS  property  owned  by  the  same 
taxpayer  and,  as  a  result  of  the  change 
in  use,  has  a  different  recovery  period, 
a  different  depreciation  method,  or  both. 
For  example,  this  paragraph  (d)  applies 
to  MACRS  property  that— 


43052 


Federal  Register / Vol.  68,  No.  139 /Monday,  July  21,  2003 / Proiwsed  Rules 


i)  Begins  or  ceases  to  be  used 
predominant!]  outside  the  United 
States; 

(ii)  Results  i  i  a  reclassification  of  the 
property  undei'  section  168(e)  due  to  a 
change  in  the  i  ise  of  the  property;  or 

(iii)  Begins  cr  ceases  to  be  tax-exempt 
use  property  (<  s  defined  in  section 
168(h)) 

(2)  Determirkition  of  change  in  use — 
(i)  In  general.  1  jccept  as  provided  in 
paragraph  (d)(l)(ii)  of  this  section,  a 
change  in  the  mse  of  MACRS  property 
occurs  when  tie  primary  use  of  the 
MACRS  property  in  the  taxable  year  is 
different  from  its  primary  use  in  the 
inunediately  preceding  taxable  year. 
The  primary  use  of  MACRS  property 
may  be  determined  in  any  reasonable 
manner  that  isjconsistently  applied  to 
the  taxpayer's  MACRS  property. 

(ii)  Altematwe  depreciation  system 
property — (A)  Froperty  used  within  or 
outside  the  Uivted  States.  A  change  in 
the  use  of  MACRS  property  occurs 
when  a  taxpayer  begins  or  ceases  to  use 
MACRS  property  predominantly  outside 
the  United  Stales  during  the  taxable 
year.  The  deteijmination  of  whether 
MACRS  property  is  used  predominantly 
outside  the  On  ited  States  is  made  in 
accordance  wii  h  the  test  in  §  1.48- 
l(g)(l)(i)  for  determining  predominant 
use. 

(B)  Tax-exer,  ipt  bond  financed 
property.  A  ch;  mge  in  the  use  of  MACRS 
property  occxu  s  when  the  property 
changes  to  tax-  exempt  bond  financed 
property,  as  described  in  section 
168(g)(1)(C)  and  (g)(5).  during  the 
taxable  year.  F  )r  purposes  of  this 
paragraph  (d),  vIACRS  property  changes 
to  tax-exempt  1  lond  financed  property 
when  a  tax-exe  mpt  bond  is  first  issued 
after  the  MACI  ^S  property  is  placed  in 
service.  MACR  S  property  continues  to 
be  tax-exempt  jond  financed  property 
in  the  hands  oi  the  taxpayer  even  if  the 
tax-exempt  boi  id  (including  any 
refunding  issu^  0  is  no  longer 
outstanding  or  is  redeemed. 

(C)  Other  mc  ndatory  alternative 
depreciation  s]  'stem  property.  A  change 
in  the  use  of  M  ACRS  property  occurs 
when  the  propsrty  changes  to,  or 
changes  from,  property  described  in 
section  168(g)(  l)(B)  (tax-exempt  use 
property)  or  (E )  (imported  property 
covered  by  an  ib(ecutive  order)  during 
the  taxable  yea  r. 

(iii)  Change  n  use  deemed  to  occur 
on  first  day  of  rear.  If  a  change  in  the 
use  of  MACRS  property  occurs  under 
this  paragraph  (d)(2),  the  depreciation 
allowance  for  I  hat  MACRS  property  for 
the  year  of  chahge  is  determined  as 
though  the  use  of  the  MACRS  property 
changed  on  the  ^  first  day  of  the  year  of 
change. 


(3)  Change  in  use  results  in  a  shorter 
recovery  period  and/or  a  more 
accelerated  depreciation  method — (i) 
Treated  as  placed  in  service  in  year  of 
change — (A)  In  general.  If  the  change  in 
use  results  in  the  MACRS  property 
changing  to  a  shorter  recovery  period 
and/or  a  depreciation  method  that  is 
more  accelerated  than  the  method  used 
for  the  MACRS  property  before  the 
change  in  use,  the  depreciation 
allowances  beginning  in  the  year  of 
change  are  determined  as  though  the 
MACRS  property  is  placed  in  service  by 
the  taxpayer  in  the  year  of  the  change 
in  use. 

(B)  Computation  of  depreciation 
allowance.  The  depreciation  allowances 
for  the  MACRS  property  for  any  12- 
month  taxable  year  beginning  with  the 
year  of  change  are  determined  by 
multiplying  the  adjusted  depreciable 
basis  of  the  MACRS  property  as  of  the 
first  day  of  each  taxable  year  by  the 
applicable  depreciation  rate  for  each 
taxable  year.  In  determining  the 
applicable  depreciation  rate  for  the  year 
of  change  and  subsequent  taxable  years, 
the  taxpayer  may  choose  any  applicable 
depreciation  method  and  recovery 
period  prescribed  under  section  168  for 
the  MACRS  property  in  the  year  of 
change,  consistent  with  any  election 
made  under  section  168  by  the  taxpayer 
for  that  year  (see,  for  example,  section 
168(b)(5)).  If  there  is  a  change  in  the  use 
of  MACRS  property,  the  applicable 
convention  that  applies  to  the  MACRS 
property  is  the  same  as  the  convention 
that  applied  before  the  change  in  the  use 
of  the  MACRS  property.  However,  the 
depreciation  allowance  for  the  year  of 
change  for  the  MACRS  property  is 
determined  without  applying  the 
applicable  convention,  unless  the 
MACRS  property  is  disposed  of  during 
the  year  of  change.  See  paragraph  (d)(5) 
of  this  section  for  the  rules  relating  to 
the  computation  of  the  depreciation 
allowance  under  the  optional 
depreciation  tables.  If  the  year  of  change 
or  any  subsequent  taxable  year  is  less 
than  12  months,  the  depreciation 
allowance  determined  under  this 
paragraph  (d)(3)(i)  must  be  adjusted  for 

a  short  taxable  year  (for  further 
guidance,  for  example,  see  Rev.  Proc. 
8^15  (1989-1  C.B.  816)  and 
§  601.601(d)(2)(ii)(b)  of  this  chapter). 

(C)  Special  rules.  MACRS  property 
affected  by  this  paragraph  (d)(3)(i)  is  not 
eligible  in  the  year  of  change  for  the 
election  provided  under  section 
168(f)(1),  179,  or  1400L(f),  or  for  the 
additional  first-year  depreciation 
deduction  provided  in  section  168(k)  or 
1400L(b).  For  purposes  of  determining 
whether  the  mid-quarter  convention 
applies  to  other  MACRS  property  placed 


in  service  during  the  year  of  change,  the 
unadjusted  depreciable  basis  or  the 
adjusted  depreciable  basis  of  MACRS 
property  affected  by  this  paragraph 
(d)(3)(i)  is  not  taken  into  account. 

(ii)  Option  to  disregard  change  in  use. 
In  lieu  of  applying  paragraph  (d)(3)(i)  of 
this  section,  the  taxpayer  may  elect  to 
determine  the  depreciation  allowance  as 
though  the  chemge  in  use  had  not 
occurred.  The  taxpayer  elects  this 
option  by  claiming  on  the  taxpayer's 
timely  filed  (including  extensions) 
income  tax  return  for  the  year  of  change 
the  depreciation  allowance  for  the 
property  as  though  the  change  in  use 
had  not  occurred.  See  paragraph  (g)(2) 
of  this  section  for  the  manner  for 
revoking  this  election. 

(4)  Change  in  use  results  in  a  longer 
recovery  period  and/or  a  slower 
depreciation  method — (i)  Treated  as 
originally  placed  in  service  with  longer 
recovery  period  and/or  slower 
depreciation  method.  If  the  change  in 
use  results  in  a  longer  recovery  period 
and/or  a  depreciation  method  for  the 
MACRS  property  that  is  less  accelerated 
than  the  method  used  for  the  MACRS 
property  before  the  change  in  use,  the 
depreciation  ajlowances  beginning  with 
the  year  of  change  are  determined  as 
though  the  MACRS  property  had  been 
originally  placed  in  service  by  the 
taxpayer  with  the  longer  recovery 
period  and/or  the  slower  depreciation 
method. 

(ii)  Computation  of  the  depreciation 
allowance.  The  depreciation  allowances 
for  the  MACRS  property  for  any  12- 
month  taxable  year  beginning  with  the 
year  of  change  are  determined  by 
multiplying  the  adjusted  depreciable 
basis  of  the  MACRS  property  as  of  the 
first  day  of  each  taxable  year  by  the 
applicable  depreciation  rate  for  each 
taxable  year.  If  there  is  a  change  in  the 
use  of  MACRS  property,  the  applicable 
convention  that  applies  to  the  MACRS 
property  is  the  same  as  the  convention 
that  applied  before  the  change  in  the  use 
of  the  MACRS  property.  If  the  year  of 
change  or  any  subsequent  taxable  year 
is  less  than  12  months,  the  depreciation 
allowance  determined  under  this 
paragraph  (d){4)(ii)  must  be  adjusted  for 
a  short  taxable  year  (for  further 
guidance,  for  example,  see  Rev.  Proc. 
89-15 (1989-1  C.B. 816) and 
§601.601(d)(2)(ii)(b)  of  this  chapter). 
See  paragraph  {d)(5)  of  this  section  for 
the  rules  relating  to  the  computation  of 
the  depreciation  allowance  under  the 
optional  depreciation  tables.  In 
determining  the  applicable  depreciation 
rate  for  the  year  of  change  and  any 
subsequent  taxable  year — 

(A)  'The  applicable  depreciation 
method  is  the  depreciation  method  that 
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would  apply  in  the  year  of  change  and 
any  subsequent  taxable  year  for  the 
MACRS  property  had  the  taxpayer  used 
the  longer  recovery  period  and/or  the 
slower  depreciation  method  in  the 
placed-in-service  year  of  the  property.  If 
the  200-  or  150-percent  declining 
balance  method  would  have  applied  in 
the  placed-in-service  year  but  the 
method  would  have  switched  to  the 
straight  line  method  in  the  year  of 
change  or  any  prior  taxable  year,  the 
applicable  depreciation  method 
beginning  with  the  year  of  change  is  the 
straight  line  method;  and 

(B)  The  applicable  recovery  period  is 
either — 

(1)  The  longer  recovery  period 
resulting  from  the  change  in  use  if  the 
applicable  depreciation  method  is  the 
200-  or  150-percent  declining  balance 
method  (as  determined  under  paragraph 
(d)(4)(ii){A)  of  this  section)  unless  the 
recovery  period  did  not  change  as  a 
result  of  the  change  in  use,  in  which 
case  the  applicable  recovery  period  is 
the  same  recovery  period  that  applied 
before  the  change  in  use;  or 

(2)  The  number  of  years  remaining  as 
of  the  beginning  of  each  taxable  year 
(taking  into  account  the  applicable 
convention)  had  the  taxpayer  used  the 
longer  recovery  period  in  the  placed-in- 
service  year  of  the  property  if  the 
applicable  depreciation  method  is  the 
straight  line  method  (as  determined 
under  paragraph  (d)(4)(ii)(A)  of  this 
section)  unless  the  recovery  period  did 
not  change  as  a  result  of  the  change  in 
use,  in  which  case  the  applicable 
recovery  period  is  the  number  of  years 
remaining  as  of  the  beginning  of  each 
taxable  year  (taking  into  account  the 
applicable  convention)  based  on  the 
recovery  period  that  applied  before  the 
change  in  use. 

(5)  Using  optional  depreciation 
tables — (i)  Taxpayer  not  bound  by  prior 
use  of  table.  If  a  taxpayer  used  an 
optional  depreciation  table  for  the 
MACRS  property  before  a  change  in  the 
use,  the  taxpayer  is  not  bound  to  use  the 
appropriate  new  table  for  that  MACRS 
property  after  the  change  in  use  (for 
further  guidance,  for  example,  see 
section  8  of  Rev.  Proc.  87-57  (1987-2 
C.B.  687,  693)  and  §601.601(d){2)(ii){b) 
of  this  chapter).  If  the  taxpayer  chooses 
not  to  continue  to  use  the  optional 
depreciation  table,  the  depreciation 
allowances  for  the  MACRS  property 
beginning  in  the  year  of  change  are 
determined  under  paragraph  (d)(3){i)  or 
(4)  of  this  section,  as  applicable. 

(ii)  Taxpayer  chooses  to  use  optional 
depreciation  table  after  change  in  use.  If 
the  taxpayer  chooses  to  continue  to  use 
an  optional  depreciation  table  for  the 
MACRS  property  after  a  change  in  the 


use,  the  depreciation  allowances  for  the 
MACRS  property  for  any  12-month 
taxable  year  beginning  with  the  year  of 
change  are  determined  as  follows: 

(A)  Change  in  use  results  in  a  shorter 
recovery  period  and/or  a  more 
accelerated  depreciation  method.  If  the 
change  in  use  results  in  a  shorter 
recovery  period  and/or  a  more 
accelerated  depreciation  method  (as 
described  in  paragraph  (d)(3)(i)  of  this 
section),  the  depreciation  allowances  for 
the  MACRS  property  for  any  12-month 
taxable  year  beginning  with  the  year  of 
change  are  determined  by  multiplying 
the  adjusted  depreciable  basis  of  the 
MACRS  property  as  of  the  first  day  of 
the  year  of  change  by  the  annual 
depreciation  rate  for  each  recovery  year 
(expressed  as  a  decimal  equivalent) 
specified  in  the  appropriate  optional 
depreciation  table.  The  appropriate 
optional  depreciation  table  for  the 
MACRS  property  is  based  on  the 
depreciation  system,  depreciation 
method,  recovery  period,  and 
convention  applicable  to  the  MACRS 
property  in  the  year  of  change  as 
determined  under  paragraph  (d)(3)(i)  of 
this  section.  The  depreciation  allowance 
for  the  year  of  change  for  the  MACRS 
property  is  determined  by  taking  into 
account  the  applicable  convention 
(which  is  already  factored  into  the 
optional  depreciation  tables).  If  the  year 
of  change  or  any  subsequent  taxable 
year  is  less  than  12  months,  the 
depreciation  allowance  determined 
under  this  paragraph  (d)(5)(ii)(A)  must 
be  adjusted  for  a  short  taxable  year  (for 
further  guidance,  for  example,  see  Rev. 
Proc.  89-15  (1989-1  C.B.  816)  and 
§601.601(d)(2)(ii)(i)  of  this  chapter). 

(B)  Change  in  use  results  in  a  longer 
recovery  period  and/or  a  slower 
depreciation  method — (I) 
Determination  of  the  appropriate 
optional  depreciation  table.  If  the 
change  in  use  results  in  a  longer 
recovery  period  and/or  a  slower 
depreciation  method  (as  described  in 
paragraph  (d)(4)(i)  of  this  section),  the 
depreciation  allowances  for  the  MACRS 
property  for  any  12-month  taxable  year 
beginning  with  the  year  of  change  are 
determined  by  choosing  the  optional 
depreciation  table  that  corresponds  to 
the  depreciation  system,  depreciation 
method,  recovery  period,  and 
convention  that  would  have  applied  to 
the  MACRS  property  in  the  placed-in- 
service  year  had  that  property  been 
originally  placed  in  service  by  the 
taxpayer  with  the  longer  recovery 
period  and/or  the  slower  depreciation 
method.  If  there  is  a  change  in  the  use 
of  MACRS  property,  the  applicable 
convention  that  applies  to  the  MACRS 
property  is  the  same  as  the  convention 


that  applied  before  the  change  in  the  use 
of  the  MACRS  property.  If  the  year  of 
change  or  any  subsequent  taxable  year 
is  less  than  12  months,  the  depreciation 
allowance  determined  under  this 
paragraph  (d)(5)(ii)(B)  must  be  adjusted 
for  a  short  taxable  year  (for  further 
guidance,  for  example,  see  Rev.  Proc. 
89-15 (1989-1  C.B. 816) and 
§601.601(d)(2){ii)(b)  of  this  chapter). 

(2)  Computation  of  the  depreciation 
allowance.  The  depreciation  allowances 
for  the  MACRS  property  for  any  12- 
month  taxable  year  beginning  with  the 
year  of  change  are  computed  by  first 
determining  the  appropriate  recovery 
year  in  the  table  identified  under 
paragraph  (d)(5)(ii)(B)(2)  of  this  section. 
The  appropriate  recovery  year  for  the 
year  of  change  is  the  year  that 
corresponds  to  the  year  of  change.  For 
example,  if  the  recovery  year  for  the 
year  of  change  would  have  been  Year  4 
in  the  table  that  applied  before  the 
change  in  the  use  of  the  MACRS 
property,  then  the  recovery  year  for  the 
year  of  change  is  Year  4  in  the  table 
identified  under  paragraph 
(d){5)(ii)(B)(I)  of  this  section.  Next,  the 
annual  depreciation  rate  (expressed  as  a 
decimal  equivalent)  for  each  recovery 
year  is  multiplied  by  a  transaction 
coefficient.  The  transaction  coefficient 
is  the  formula  (1/(1  -x))  where  x  equals 
the  sum  of  the  annual  depreciation  rates 
from  the  table  identified  under 
paragraph  (d)(5)(ii)(B)(I)  of  this  section 
(expressed  as  a  decimal  equivalent)  for 
the  taxable  years  beginning  with  the 
placed-in-service  year  of  the  MACRS 
property  through  the  taxable  year 
immediately  prior  to  the  year  of  change. 
The  product  of  the  annual  depreciation 
rate  and  the  transaction  coefficient  is 
multiplied  by  the  adjusted  depreciable 
basis  of  the  MACRS  property  as  of  the 
beginning  of  the  year  of  change. 

(6)  Examples.  The  application  of  this 
paragraph  (d)  is  illustrated  by  the 
following  examples: 

Example  1.  Change  in  use  results  in  a 
shorter  recovery  period  and/or  a  more 
accelerated  depreciation  method  and 
optional  depreciation  table  is  not  used — (i)  X. 
a  calendar-year  corporation,  places  in  service 
in  1998  equipment  at  a  cost  of  $100,000  and 
uses  this  equipment  from  1998  through  2002 
primarily  in  its  A  business.  X depreciates  the 
equipment  for  1998  through  2002  under  the 
general  depreciation  system  as  7-year 
property  by  using  the  200-percent  declining 
balance  method  (which  switched  to  the 
straight-line  method  in  2002),  a  7-year 
recovery  period,  and  a  half-year  convention. 
Beginning  in  2003,  AT  primarily  uses  the 
equipment  in  its  B  business.  As  a  result,  the 
classification  of  the  equipment  under  section 
168(e)  changes  from  7-year  property  to  5-year 
property  and  the  recovery  period  of  the 
equipment  under  the  general  depreciation 
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equipment  in  1998).  This  equipment  is  not 
eligible  for  the  additional  first  year 
depreciation  deduction  provided  by  section 
168(k)  or  section  1400L(b).  For  2003,  X 
multiplies  its  adjusted  depreciable  basis  in 
the  equipment  as  of  January  1,  2003,  of 
$22,311,  by  the  annual  depreciation  rate  in 
table  1  for  recovery  year  1  for  a  5-year 
recovery  period  (.20),  to  determine  the 
depreciation  allowance  of  $4,462.  For  2004, 
X  multiplies  its  adjusted  depreciable  basis  in 
the  equipment  as  of  January  1,  2003,  of 
$22,311,  by  the  annual  depreciation  rate  in 
table  1  for  recovery  year  2  for  a  5-year 
recovery  period  (.32),  to  determine  the 
depreciation  allowance  of  $7,140. 

Example  3.  Change  in  use  results  in  a 
longer  recovery  period  and/or  a  slower 
depreciation  method — (i)  Y,  a  calendar-year 
corporation,  places  in  service  in  January 
2001,  equipment  at  a  cost  of  $100,000  and 
uses  this  equipment  in  2001  and  2002  only 
within  the  United  States.  Y  depreciates  the 
equipment  for  2001  and  2002  under  the 
general  depreciation  system  by  using  the  200- 
percent  declining  balance  method,  a  5-year 
recovery  period,  and  a  half-year  convention. 
Beginning  in  2003,  y  uses  the  equipment 
predominantly  outside  the  United  States.  As 
a  result  of  this  change  in  use,  the  equipment 
is  subject  to  the  alternative  depreciation 
system  beginning  in  2003.  Under  the 
alternative  depreciation  system,  the 
equipment  is  depreciated  by  using  the 
straight-line  method  and  a  9-year  recovery 
period.  The  adjusted  depreciable  basis  of  the 
equipment  at  January  1,  2003,  is  $48,000. 

(ii)  Pursuant  to  paragraph  (d)(4)  of  this 
section,  ys  allowable  depreciation  deduction 
for  2003  and  subsequent  taxable  years  is 
determined  as  though  the  equipment  had 
been  placed  in  service  in  January  2001,  as 
property  used  predominantly  outside  the 
United  States.  In  determining  the  applicable 
depreciation  rate  for  2003,  the  applicable 
depreciation  method  is  the  straight-line 
method  and  the  applicable  recovery  period  is 
7.5  years,  which  is  the  number  of  years 
remaining  at  January  1,  2003,  for  property 
placed  in  service  in  2001  with  a  9-year 
recovery  period  (taking  into  account  the  half- 
year  convention).  Thus,  the  depreciation 
allowance  for  2003  is  $6,398  ($48,000 
adjusted  depreciable  basis  at  January  1,  2003, 
multiplied  by  the  applicable  depreciation 
rate  of  13.33%  (1/7.5  years)).  The 
depreciation  allowance  for  2004  is  $6,398 
($41,602  adjusted  depreciable  basis  at 
January  1,  2004,  multiplied  by  the  applicable 
depreciation  rate  of  15.38%  (1/6.5  years 
remaining  at  January  1,  2004)). 

Example  4.  Change  in  use  results  in  a 
longer  recovery  period  and/or  a  slovver 
depreciation  method  and  optional 
depreciation  table  is  used — (i)  Same  facts  as 
in  Example  3,  except  that  Kused  the  optional 
depreciation  tables  for  computing 
depreciation  in  2001  and  2002.  Pursuant  to 
paragraph  (d)(5)  of  this  section,  V  chooses  to 
continue  to  use  the  optional  depreciation 
table  for  the  equipment. 

(ii)  In  accordance  with  paragraph 
(d)(5)(ii)(B)  of  this  section,  Vmust  first 
determine  the  appropriate  optional 
depreciation  table  for  the  equipment 
pursuant  to  paragraph  (d)(5j(ii)(B)(I)  of  this 


section.  This  table  is  table  8  in  Rev.  Proc.  87- 
57,  which  corresponds  to  the  alternative 
depreciation  system,  the  straight-line 
method,  a  9-year  recovery  period,  and  the 
half-year  convention  (because  Y  depreciated 
5-year  property  in  2001  using  a  half-year 
convention).  Next,  ymust  determine  the 
appropriate  recovery  year  in  table  8.  Because 
the  year  of  change  is  2003,  the  depreciation 
allowance  for  the  equipment  for  2003  is 
determined  using  recovery  year  3  of  table  8. 
For  2003,  V  multiplies  its  adjusted 
depreciable  basis  in  the  equipment  as  of 
January  1,  2003,  of  $48,000,  by  the  product 
of  the  annual  depreciation  rate  in  table  8  for 
recovery  year  3  for  a  9-year  recovery  period 
(.1111)  and  the  transaction  coefficient  [1/(1- 
(.0556+. nil)),  which  equals  1.2001,  to 
determine  the  depreciation  allowance  of 
$6,399.  For  2004,  V  multiplies  its  adjusted 
depreciable  basis  in  the  equipment  as  of 
January  1,  2003,  of  $48,000,  by  the  product 
of  the  annual  depreciation  rate  in  table  8  for 
recover^'  year  4  for  a  9-year  recovery  period 
(.1111)  and  the  transaction  coefficient 
(1.200),  to  determine  the  depreciation 
allowance  of  $6,399. 

(e)  Change  in  the  use  of  MACES 
property  during  the  placed-in-service 
year — (1)  In  general.  Except  as  provided 
in  paragraph  (e)(2)  of  this  section,  if  a 
change  in  the  use  of  MACRS  property 
occurs  during  the  placed-in-service  year 
and  the  property  continues  to  be 
MACRS  property  owned  by  the  same 
taxpayer,  the  depreciation  allowance  for 
that  property  for  the  placed-in-service 
year  is  determined  by  its  primary  use 
during  that  year.  The  primary  use  of 
MACRS  property  may  be  determined  in 
any  reasonable  manner  that  is 
consistently  applied  to  the  taxpayer's 
MACRS  property.  For  purposes  of  this 
paragraph  (e),  the  determination  of 
whether  the  mid-quarter  convention 
applies  to  any  MACRS  property  placed 
in  service  during  the  year  of  change  is 
made  in  accordance  with  §  1.168(d)-l. 

(2)  Alternative  depreciation  system 
property — (i)  Property  used  within  and 
outside  the  United  States.  The 
depreciation  allowance  for  the  placed- 
in-service  year  for  MACRS  property  that 
is  used  within  and  outside  the  United 
States  is  determined  by  its  predominant 
use  during  that  year.  The  determination 
of  whether  MACRS  property  is  used 
predominantly  outside  the  United  States 
during  the  placed-in-service  year  shall 
be  made  in  accordance  with  the  test  in 
§  1.48-l(g)(l)(i)  for  determining 
predominant  use.  i 

(ii)  Tax-exempt  bond  financed 
property.  The  depreciation  allowance 
for  the  placed-in-service  year  for 
MACRS  property  that  changes  to  tax- 
exempt  bond  financed  property,  as 
described  in  section  168(g)(1)(C)  and 
(g)(5),  during  that  taxable  year  is 
determined  under  the  alternative 
depreciation  system.  For  purposes  of 
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this  paragraph  (e),  MACRS  property 
changes  to  tax-exempt  bond  financed 
property  when  a  tax-exempt  bond  is 
first  issued  after  the  MACRS  property  is 
placed  in  service.  MACRS  property 
continues  to  be  tax-exempt  bond 
financed  property  in  the  hands  of  the 
taxpayer  even  if  the  tax-exempt  bond 
(including  any  refunding  issue)  is  not 
outstanding  at,  or  is  redeemed  by,  the 
end  of  the  placed-in-service  year. 

(iii)  Other  mandatory  alternative 
depreciation  system  property.  The 
depreciation  allowance  for  the  placed- 
in-service  year  for  MACRS  property  that 
changes  to,  or  changes  from,  property 
described  in  section  168(g)(1)(B)  (tax- 
exempt  use  property)  or  (D)  (imported 
property  covered  by  an  Executive  Order) 
during  that  taxable  year  is  determined 
under — 

(A)  The  alternative  depreciation 
system  if  the  MACRS  property  is 
described  in  section  168(g)(1)(B)  or  (D) 
at  the  end  of  the  placed-in-service  year; 
or 

(B)  The  general  depreciation  system  if 
the  MACRS  property  is  not  described  in 
section  168(g)(1)(B)  or  (D)  at  the  end  of 
the  placed-in-service  year. 

(3)  Examples.  The  application  of  this 
paragraph  (e)  is  illustrated  by  the 
following  examples: 

Example  1.  (i)  Z,  a  utility  and  calendar- 
year  corporation,  places  in  service  on  January 
1,  2003,  equipment  at  a  cost  of  $100,0.00.  Z 
uses  this  equipment  in  its  combustion 
turbine  production  plant  for  4  months  and 
then  uses  the  equipment  in  its  steam 
production  plant  for  the  remainder  of  2003. 
Z's  combustion  turbine  production  plant 
assets  are  classified  as  15-year  property  and 
are  depreciated  by  Z  under  the  general 
depreciation  system  using  a  15-year  recovery 
period  and  the  150-percent  declining  balance 
method  of  depreciation.  Z's  steam  production 
plant  assets  are  classrfied  as  20-year  property 
and  are  depreciated  by  Z  under  the  general 
depreciation  system  using  a  20-year  recovery 
period  and  the  150-percent  declining  balance 
method  of  depreciation.  Z  uses  the  optional 
depreciation  tables.  The  equipment  is 
qualified  property  for  purposes  of  section 
168(k)(l). 

(ii)  Pursuant  to  this  paragraph  (e),  Z  must 
determine  depreciation  based  on  the  primary 
use  of  the  equipment  during  the  placed-in- 
service  year.  Z  has  consistently  determined 
the  primary  use  of  all  of  its  MACRS  property 
by  comparing  the  number  of  full  months  in 
the  taxable  year  during  which  a  MACRS 
property  is  used  in  one  manner  with  the 
number  of  full  months  in  that  taxable  year 
during  which  that  MACRS  property  is  used 
in  another  manner.  Applying  this  approach, 
Z  determines  the  depreciation  allowance  for 
the  equipment  for  2003  is  based  on  the 
equipment  being  classified  as  20-year 
property  because  the  equipment  was  used  by 
Z  in  its  steam  production  plant  for  8  months 
in  2003.  If  the  half-year  convention  applies 
in  2Q03,  the  appropriate  optional 


depreciation  table  is  table  1  in  Rev.  Proc.  87- 
57,  which  is  the  table  for  MACRS  property 
subject  to  the  general  depreciation  system, 
the  150-percenf  declining  balance  method,  a 
20-year  recovery  period,  and  the  half-year 
convention.  Thus,  the  depreciation 
allowance  for  the  equipment  for  2003  is 
$32,625,  which  is  the  total  of  $30,000  for  the 
additional  30-percent  first-year  depreciation 
deduction  allowable  (the  unadjusted 
depreciable  basis  of  $100,000  multiplied  by 
.30),  plus  $2,625  for  the  2003  depreciation 
allowance  on  the  remaining  basis  of  $70,000 
((the  unadjusted  depreciable  basis  of 
$100,000  less  the  additional  first-year 
depreciation  deduction  of  $30,000) 
multiplied  by  the  annual  depreciation  rate  of 
.0375  in  table  1  for  recovery  year  1  for  a  20- 
year  recovery  period). 

Example  2.  T.  a  calendar  year  corporation, 
places  in  service  on  January  1.  2003.  several 
computers  at  a  total  cost  of  $100,000.  7  uses 
these  computers  within  the  United  States  for 
3  months  in  2003  and  then  moves  and  uses 
the  computers  outside  the  United  States  for 
Jhe  remainder  of  2003.  Pursuant  to  §  1.48- 
l(g)(l)(i).  the  computers  are  considered  as 
used  predominantly  outside  the  United 
States  in  2003.  As  a  result,  for  2003,  the 
computers  are  required  to  be  depreciated 
under  the  alternative  depreciation  system  of 
section  168(g)  with  a  recovery  period  of  5 
years  pursuant  to  section  168(g)(3)(C).  Tuses 
the  optional  depreciation  tables.  If  the  half- 
year  convention  applies  in  2003,  the 
appropriate  optional  depreciation  table  is 
table  8  in  Rev.  Proc.  87-57.  which  is  the  table 
for  MACRS  property  subject  to  the  alternative 
depreciation  system,  the  straight-line 
method,  a  5-year  recovery  period,  and  the 
half-year  convention.  Thus,  the  depreciation 
allowance  for  the  computers  for  2003  is 
$10,000,  which  is  equal  to  the  unadjusted 
depreciable  basis  of  $100,000  multiplied  by 
the  annual  depreciation  rate  of  .10  in  table 
8  for  recovery  year  1  for  a  5-year  recovery 
period.  Because  the  computers  are  required 
to  be  depreciated  under  the  alternative 
depreciation  system  in  their  placed-in- 
service  year,  the  computers  are  not  eligible 
for  the  additional  first  year  depreciation 
deduction  provided  by  section  168{k). 

(f)  No  change  in  accounting  method. 
A  change  in  computing  the  depreciation 
allowance  in  the  year  of  change  for 
property  subject  to  this  section  results 
from  a  change  in  underlying  facts  and, 
thus,  is  not  a  change  in  method  of 
accounting  imder  section  446(e). 

(g)  Effective  date—{l)  In  general.  This 
section  applies  to  changes  in  the  use  of 
MACRS  property  in  taxable  years 
ending  on  or  after  the  date  of 
publication  of  the  fin^l  regulations  in 
the  Federal  Register.  For  changes  in  the 
use  of  MACRS  property  after  December 
31, 1986,  in  taxable  years  ending  before 
the  date  of  publication  of  the  final 
regulations  in  the  Federal  Register,  the 
Internal  Revenue  Service  will  allow  any 
reasonable  method  of  depreciating  the 
property  under  section  168  in  the  year 
of  change  and  the  subsequent  taxable 


years  that  is  consistently  applied  to  any 
property  that  changed  use  in  the  hands 
of  the  taxpayer. 

(2)  Change  in  method  of  accounting — 
(i)  In  general.  If  a  taxpayer  adopted  a 
method  of  accounting  for  depreciation 
due  to  a  change  in  the  use  of  MACRS 
property  and  the  method  is  not  in 
accordance  with  the  method  of 
accounting  for  depreciation  provided  in 
this  section,  a  change  to  the  method  of 
accounting  for  depreciation  provided  in 
this  section  is  a  change  in  method  of 
accounting  to  which  the  provisions  of 
sections  446(e)  and  481  and  the 
regulations  thereunder  apply.  Also,  a 
revocation  of  the  election  provided  in 
paragraph  (d)(3)(ii)  of  this  section  to 
disregard  a  change  in  the  use  is  a  change 
in  method  of  accounting  to  which  the 
provisions  of  sections  446(e)  and  481 
and  the  regulations  thereunder  apply. 

(ii)  Automatic  consent  to  change  - 
method  of  accounting.  For  any  taxable 
year  ending  on  or  after  the  date  of 
publication  of  the  final  regulations  in 
the  Federal  Register,  a  taxpayer 
changing  its  method  of  accounting  in 
accordance  with  this  paragraph  (g)(2) 
must  follow  the  applicable 
administrative  procedures  issued  under 
§  1.446-l(e){3)(ii)  for  obtaining  the 
Commissioner's  automatic  consent  to  a 
change  in  method  of  accounting  (for 
further  guidance,  for  example,  see  Rev. 
Proc.  2002-9  (2002-1  C.B.  327)  and 
§601.601(d)(2)(ii)(6)  of  this  chapter). 
Any  change  in  method  of  accounting 
made  under  this  paragraph  (g)(2)  must 
be  made  using  an  adjustment  under 
section  481(a). 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Semces  and 
Enforcement. 
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Real  Estate  Mortgage  Investment 
Conduits;  Application  of  Section  446 
With  Respect  To  Inducement  Fees 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 


proper  timing  and  source  of  income 
from  fees  rece  ived  to  induce  the 
acquisition  of  noneconomic  residual 
interests  in  R(  al  Estate  Mortgage 
Investment  Ccmduits  (REMICs).  The 
proposed  regi  lations  would  apply  to 
taxpayers  wh(  i  receive  inducement  fees 
in  connection  with  becoming  the  holder 
of  a  noneconomic  REMIC  residual 
interest.  This  iocument  also  provides 
notice  of  a  pu  )lic  hearing  on  the 
proposed  regi  lations. 
DATES:  Writtei  i  or  electronic  comments 
must  be  received  by  October  20.  2003. 
Outlines  of  to  )ics  to  be  discussed  at  the 
public  hearini ;  scheduled  for  November 
18,  2003,  at  1(  a.m.  must  be  received  by 
October  28,  2(i03. 
ADDRESSES:  Si  ind  submissions  to 
CC:PA:RU  (RI  G-162625-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604.  Ben  Fra  iklin  Station,  Washington, 
DC  20044.  Sul  miissions  may  be  hand 
delivered  Moi  iday  through  Friday 
between  the  haurs  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  j[REG-162625-02). 
Courier's  Desl ,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washinjton,  DC.  Alternatively, 
taxpayers  ma)  submit  electronic 
comments  via  the  IRS  Internet  site  at: 
http://www.ir.  .gov/regs.  The  public 
hearing  will  b  j  held  in  the  IRS 
Auditorium.  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
roR  FURTHER  II  ^FORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
John  W.  Rogeis  in  at  (202)  622-3950; 
concerning  submissions  of  comments, 
the  hearing,  aj  »d/or  to  be  placed  on  the 
building  acce;  s  list  to  attend  the 
hearing,  Treena  Garrett,  at  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  docura  ent  contains  proposed 
amendments  1  o  the  Income  Tax 
Regulations  (2  6  CFR  part  1)  under 
sections  446(1 )  (relating  to  general  rules 
for  methods  o "  accounting),  860C 
(relating  to  other  definitions  and  special 
rules  applicable  to  REMICs),  and  863(a) 
(relating  to  special  rules  for  determining 
source)  of  the  Internal  Revenue  Code  of 
1986  (Code). '  'he  proposed  regulations 
prescribe  cert  lin  accounting  rules  for 
taking  an  indi  icement  fee  into  income 
over  a  period  iiat  is  related  to  the 
period  during  which  the  applicable 
REMIC  is  expi  (cted  to  generate  taxable 


income  or  net 
holder  of  the 


oss  allocable  to  the 
loneconomic  residual 


interest.  The  j  iroposed  regulations  set 
forth  two  safe  harbor  methods  of 
accounting  fo  ■  inducement  fees.  The 
proposed  regi  lations  also  contain  a  rule 
clarifying  thai  an  inducement  fee  is 


income  from  sources  within  the  United 
States. 

Explanation  of  Provisions 

Final  regulations  governing  REMICs, 
issued  in  1992,  contain  rules  governing 
the  transfer  of  noneconomic  residual 
interests.  Those  regulations  do  not, 
however,  contain  rules  that  address  the 
transferee's  treatment  of  the  fee  received 
to  induce  the  acquisition  of  a  REMIC 
noneconomic  residual  interest. 

An  inducement  fee  is  paid  to  a 
transferee  of  a  noneconomic  residual 
interest  because,  under  sections 
860C(a)(l)  and  860E(a)(l)  of  the  Code, 
the  holder  of  a  REMIC  residual  interest 
must  take  into  account  the  REMICs 
taxable  income  or  net  loss.  The  holder 
of  a  noneconomic  residual  interest  will 
receive  insufficient  distributions  to 
cover  the  resulting  tax  liabilities,  and  a 
transferee  will,  therefore,  require  an 
inducement  fee  to  become  the  holder  of 
the  noneconomic  residual  interest. 

In  its  earlier  years,  a  REMIC  typically 
accrues  more  taxable  interest  income 
than  deductible  interest  expense.  As  a 
result,  in  its  earliest  years,  the  REMIC 
will  have  net  income  (generally  referred 
to  as  phantom  income)  taxable  to  the 
residual  holder.  This  phenomenon 
generally  will  reverse,  resulting  in 
REMIC  net  loss  (phantom  loss)  in  later 
years. 

Following  release  of  the  final  REMIC 
regulations,  the  IRS  and  the  Treasury 
Department  received  requests  for 
guidance  on  the  proper  method  of 
accounting  to  be  used  by  taxpayers  for 
inducement  fee  income.  The  proposed 
regulations  provide  rules  relating  to  the 
proper  timing  and  source  of  income 
from  an  inducement  fee  received  in 
connection  with  becoming  the  holder  of 
a  noneconomic  residual  interest  in  a 
REMIC. 

The  proposed  regulations  provide 
that,  to  clearly  reflect  income,  an 
inducement  fee  must  be  included  in 
income  over  a  period  that  is  reasonably 
related  to  the  period  during  which  the 
applicable  REMIC  is  expected  to 
generate  taxable  income  or  net  loss 
allocable  to  the  holder  of  the 
noneconomic  residual  interest.  The 
proposed  regulations  provide  that  an 
inducement  fee  generally  may  not  be 
taken  into  account  in  a  single  tax  year. 

The  proposed  regulations  set  forth 
two  safe  harbor  methods  of  accounting 
for  inducement  fees.  These  safe  harbor 
methods  are: 

(1)  A  book  method,  under  which  an 
inducement  fee  is  recognized  for  federal 
income  tax  purposes  in  the  same 
amounts  and  over  the  same  period  in 
which  that  inducement  fee  is  included 
in  income  by  the  taxpayer  for  financial 


reporting  purposes,  provided  that  the 
period  is  not  shorter  than  the  period 
over  which  the  applicable  REMIC  is 
expected  to  generate  taxable  income; 
and 

(2)  A  method  under  which  the 
inducement  fee  is  recognized  for  federal 
income  tax  purposes  ratably  over  the 
remaining  anticipated  weighted  average 
life  of  the  REMIC  determined  as  of  the 
time  the  noneconomic  residual  interest 
is  transferred  to  the  taxpayer.  This 
method  is  based  on  rules  in  the.final 
REMIC  regulations  for  taking  into 
account  a  REMIC  sponsor's 
unrecognized  gain  or  loss  on  a  REMIC 
residual  interest  upon  the  formation  of 
a  REMIC. 

Additionally,  the  proposed 
regulations  contain  »  rule  that  applies  if 
a  holder  of  a  residual  interest  sells  or 
otherwise  disposes  of  the  residual 
interest.  Under  this  rule,  the  holder 
must  take  into  account,  at  the  time  of 
the  sale  or  other  disposition,  any 
imrecognized  portion  of  the  inducement 
fee  for  that  residual  interest. 
Transactions  to  which  section  381(c)(4) 
applies  are  excluded  from  this  rule 
because  section  381  and  the  regulations 
thereunder  provide  for  the  carryover  of 
tax  attributes,  including  methods  of 
accounting.  The  IRS  and  the  Treasury 
Department  considered  excluding  other 
non-recognition  transactions,  such  as 
contributions  under  sections  351  or  721. 
These  other  transactions,  however,  do 
not  provide  for  the  carryover  of  tax 
attributes.  The  proposed  regulations, 
therefore,  do  not  permit  continued 
deferral  of  the  unrecognized  portion  of 
an  inducement  fee  following  these  other 
transactions. 

The  proposed  regulations  also  contain 
a  rule  clarifying  that  an  inducement  fee 
is  income  from  sources  within  the 
United  States. 

The  IRS  and  the  Treasury  Department 
request  comments  on  other  possible  safe 
harbor  methods  of  accounting  for  these 
inducement  fees.  In  particular, 
comments  are  requested  on  whether  a 
safe  harbor  method  that  recognizes 
inducement  fees  proportionally  to  the 
anticipated  future  financing  costs  for 
funding  the  net  tax  liabilities  of  the 
noneconomic  residual  interest  would  be 
of  general  use  to  taxpayers  and,  if  so, 
what  factors  should  be  used  xmder  that 
safe  harbor  method  for  determining  a 
taxpayer's  anticipated  future  financing 
costs. 

The  proposed  regulations  state  that 
the  treatment  of  inducement  fees  is  a 
method  of  accounting  that  must  be 
applied  consistently  to  all  inducement 
fees  received  in  connection  with 
noneconomic  REMIC  residual  interests. 
Thus,  if  a  taxpayer  uses  a  safe  harbor 
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method,  the  taxpayer  must  use  that 
same  safe  harbor  method  for  all 
inducement  fees  received  in  connection 
with  any  noneconomic  REMIC  residual 
interests  held  by  the  taxpayer. 

The  proposed  regulations  regarding 
the  timing  for  inclusion  of  inducement 
fees  in  income,  if  finalized  as  proposed, 
would  apply  for  taxable  years  ending  on 
or  after  publication  of  the  final 
regulations  in  the  Federal  Register.  The 
IRS  and  the  Treasury  Department 
request  comments  with  respect  to 
whether  the  applicability  of  the 
regulations  should  be  limited  to 
transactions  arising  on  or  after  the 
effective  date  of  these  regulations  and 
whether  some  delay  in  the  effective  date 
of  these  regulations  is  warranted. 

The  proposed  regulations  clarifying 
the  source  of  inducement  fees,  if 
finalized  as  proposed,  would  apply  for 
taxable  years  ending  on  or  after 
publication  of  the  final  regulations  in 
the  Federal  Register. 

A  taxpayer  may  not  change  its  method 
of  accounting  for  inducement  fees 
without  securing  the  prior  consent  of 
the  Commissioner.  The  Commissioner 
may  prescribe  terms  and  conditions 
necessary  to  obtain  the  Commissioner's 
consent  to  effect  a  change  in  method  of 
accounting  and  to  prevent  amounts  from 
being  duplicated  or  omitted.  See 
sections  446  and  481;  §  1.446-l(e)(3). 
The  terms  and  conditions  that  may  be 
prescribed  by  the  Commissioner  may 
include  terms  and  conditions  that 
require  the  change  in  method  of 
accounting  to  be  effected  on  a  cut-off 
basis  or  with  an  adjustment  under 
section  481(a).  The  IRS  and  the  Treasury 
Department  request  comments  on  how 
best  to  effect  any  change  in  method  of 
accounting  necessitated  by  these 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  the  Treasury  Department 
specifically  request  conunents  on  the 
clarity  of  the  proposed  rules  and  how 
they  may  be  made  easier  to  understand. 
The  IRS  and  the  Treasury  Department 
also  specifically  request  comments  on 
the  safe  harbor  methods  provided  in  the 
regulations  and  suggestions  for  other 
possible  safe  harbor  methods  of 
accounting  for  these  inducement  fees. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  November  18,  2003,  begiiming  at  10 
a.m.  in  the  IRS  Auditorium,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (a  signed  original 
and  eight  (8)  copies)  by  October  28, 
2003.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the' 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  John  W.  Rogers  HI,  Office 
of  Associate  Chief  Counsel  (Financial 
Institutions  &  Products),  and  Courtney 
L.  Shepardson,  Office  of  Division 
Counsel  (Large  and  Midsize  Business). 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.446-6  also  issued  under  26  U.S.C 
446  and  26  U.S.C.  860G  *   •   • 

Par.  2.  Section  1.446-6  is  added  to 
read  as  follows: 

§  1 .446-6    REMIC  inducement  fees. 

(a)  Purpose.  This  section  provides 
specific  timing  rules  for  the  clear 
reflection  of  income  from  an 
inducement  fee  received  in  coimection 
with  becoming  the  holder  of  a 
noneconomic  REMIC  residiial  interest. 
An  inducement  fee  must  be  included  in 
income  over  a  period  reasonably  related 
to  the  period  during  which  the 
applicable  REMIC  is  expected  to 
generate  taxable  income  or  net  loss 
allocable  to  the  holder  of  the 
noneconomic  residual  interest. 

(b)  Definitions.  For  purposes  of  this 
section— (1)  Applicable  REMIC.  The 
applicable  REMIC  is  the  REMIC  that 
issued  the  noneconomic  residual 
interest  with  respect  to  which  the 
inducement  fee  is  paid. 

(2)  Inducement  fee.  An  inducement 
fee  is  the  amount  paid  to  induce  a 
person  to  become  the  holder  of  a 
noneconomic  residual  interest  in  an 
apolicable  REMIC. 

(3)  Noneconomic  residual  interest.  A 
REMIC  residual  interest  is  a 
noneconomic  residual  interest  if  it  is  a 
noneconomic  residual  interest  within 
the  meaning  of  §  1.860E-l(c)(2). 

(4)  Remaining  anticipated  weighted 
average  life.  The  remaining  anticipated 
weighted  average  life  is  the  anticipated 
weighted  average  life  determined  using 
the  methodology  set  forth  in  §  1.860E- 
l(a)(3)(iv)  applied  as  of  the  date  of 
acquisition  of  the  noneconomic  residual 
interest. 

(5)  REMIC.  The  term  REMIC  has  the 
same  meaning  in  this  section  as  given  in 
§1.860D-1. 

(c)  General  rule.  All  taxpayers, 
regardless  of  their  overall  method  of 
accounting,  must  recognize  an 
inducement  fee  over  the  remaining 
expected  life  of  the  applicable  REMIC  in 
a  manner  that  reasonably  reflects, 
without  regard  to  this  paragraph,  the 
after-tax  costs  and  benefits  of  holding 
that  noneconomic  residual  interest. 

(d)  Special  rule  on  disposition  of  a 
residual  interest.  If  any  portion  of  an 


43058 


fee 


311 


-Abe 


inducement 
the  acquisitio 
residual  inter^t 
has  not  been 
holder  as  of 
otherwise  dis{ 
interest  in  the 
transaction  ot 
which  section 
the  holder  mu^t 
unrecognized 
fee  in  income 

(e)  Safe  harbors 
are  recognizee 
method  described 
that  method 
requirements 
section. 

(1)  Thebooi 
method,  an  i 
recognized  in 
method  of  accfcu: 
same  period 
taxpayer  for 
purposes  (inc 
financial  statements 


received  with  respect  to 
of  a  noneconomic 
in  an  applicable  REMIC 
r  !cognized  in  full  by  the 
time  the  holder  sells,  or 
OSes  of,  that  residual 
applicable  REMIC  (in  a 
er  than  a  transaction  to 
381(c)(4)  applies),  then 

include  the 
portion  of  the  inducement 
It  that  time. 

If  inducement  fees 
in  accordance  with  a 
in  this  paragraph  (e), 
complies  with  the 
I  »f  paragraph  (c)  of  this 


uc 


method.  Under  the  book 
n  iucement  fee  is 
iccordance  with  the 
nting,  and  over  the 
that  is  used  by  the 
fi  lancial  reporting 
ding  consolidated 
to  shareholders, 
beneficiaries,  other  proprietors 
purposes),  provided  that 
t  fee  is  included  in 

reporting  purposes 
hat  is  not  shorter  than  the 
which  the  applicable 
exp(  cted  to  generate  taxable 


partners, 
and  for  credit 
the  induceme 
income  for  finfencial 
over  a  period 
period  during 
REMIC  is 


me'h 


income. 

(2)  The  mac  i 
method.  Undep- 
regulatory 
is  recognized 
anticipated  w 
applicable  REMiC 
fee  were  unredo; 
included  in 
§1.860F-2(b)(|j)(iii 

(3)  Additior  a} 
The  Commissi  oner 
revenue  proce  J 
Internal  Revei 
additional  safi 


recognizing 
noneconomic 
(f)  Method  c 
treatment  of  i 
method  of 
provisions  of 
the  regulation  i 
taxpayer  is 
a  method  of 
fees  that  satisfes 
paragraph  (c) 
taxpayer  adopjt; 
for  inducemeqt 
be  applied  co 
inducement 
with  nonecont)mic 
interests  and 
the  consent  o 
provided  by 
regulations 


and 


Federal  Register/ Vol.  68,  No.  139/Monday,  July  21,  2003 /Proposed  Rules 


ified  REMIC  regulaton' 
the  modified  REMIC 
od,  the  inducement  fee 
atably  over  the  remaining 
ighted  average  life  of  the 
as  if  the  inducement 
gnized  gain  being 
gitjss  income  under 


safe  harbor  methods. 
by  revenue  ruling  or 
ure  published  in  the 
ue  Bulletin,  may  provide 
harbor  methods  for 
ir  ducement  fees  on 

^MIC  residual  interests. 
[accounting.  The 
Inducement  fees  is  a 

to  which  the 
:  ections  446  and  481  and 
thereunder  apply.  A 
geterally  permitted  to  adopt 
a(  counting  for  inducement 
the  requirements  of 
)f  this  section.  Once  a 
s  a  method  of  accounting 

fees,  that  method  must 
sistently  to  all 

received  in  connection 
REMIC  residual 
nay  be  changed  only  with 
the  Commissioner,  as 
sf  ction  446(e)  and  the 
procedures  thereunder. 


ftes  : 


(g)  Effective  date.  This  section  is 
applicable  for  taxable  years  ending  on  or 
after  the  date  this  document  is 
published  as  a  final  regulation  in  the 
Federal  Register. 

Par.  3.  Section  1.860A-0  is  amended 
by  adding  an  entry  in  the  outline  for 
§'l.860C-l(d)  to  read  as  follows: 

§  1 .860A-0    Outline  of  REMIC  provisions. 


§  1 .860C-1     Taxation  of  holders  of  residual 
interests. 

***** 

(d)  Treatment  of  REMIC  inducement 
fees. 

***** 

Par.  4.  Section  1.860C-1  is  amended 
by  adding  paragraph  (d)  to  read  as 
follows: 

§  1 .860C-1    Taxation  of  holders  of  residual 
interests. 

****** 

(d)  For  rules  on  the  proper  accounting 
for  income  from  inducement  fees,  see 
§1.446-6. 

Pcir.  5.  Section  1.863-0  is  amended 
by: 

1.  Adding  an  entry  for  §  1.863-l(d). 

2.  Redesignating  the  entry  for  §1.863- 
l(e)as§1.863-l(f). 

3.  Adding  a  new  entry  for  §  1.863- 
1(e). 

The  additions  read  as  follows: 

§  1 .863-0    Table  of  contents. 


§  1 .863-1    Allocation  of  gross  income. 

***** 

(d)  Scholarships,  fellowship  grants, 
grants,  prizes  and  awards. 

(e)  REMIC  inducement  fees. 

***** 

Par.  6.  Section  1.863-1  is  amended  as 
follows: 

1.  Paragraph  (e)  is  revised. 

2.  Paragraph  (0  is  added. 

The  revision  and  addition  reads  as 
follows: 

§  1 .863-1     Allocation  of  gross  income 
under  section  863(a). 

***** 

(e)  REMIC  inducement  fees.  An 
inducement  fee  (as  defined  in  §  1.446- 
6(b)(2))  shall  be  treated  as  income  from 
sources  within  the  United  States. 

(f)  Effective  dates.  The  rules  of 
paragraphs  (a),  (b)  and  (c)  of  this  section 
will  apply  to  taxable  years  beginning 
after  December  30,  1996.  However, 
taxpayers  may  apply  the  rules  of 
paragraphs  (a),  (b)  and  (c)  of  this  section 
for  taxable  years  beginning  after  July  11, 

1995,  and  on  or  before  December  30, 

1996.  For  years  begiiming  before 
December  30,  1996,  see  §  1.863-1  (as 


contained  in  26  CFR  part  1  revised  as  of 
April  1,  1996).  See  paragraph  (d)(4)  of 
this  section  for  rules  regarding  the 
applicability  date  of  paragraph  (d)  of 
this  section.  Paragraph  (e)  of  this  section 
is  applicaDle  for  taxable  years  ending  on 
or  after  the  date  this  document  is 
published  as  a  final  regulation  in  the 
Federal  Register. 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and  -. 

Enforcement. 

(FR  Doc.  03-18212  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 29709-03] 
RIN1545-BC34 

Prohibited  Allocations  of  Securities  in 
an  S  Corporation 

agency:  hiternal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
|(egister,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance  on 
identifying  disqualified  persons  and 
determining  whether  a  plan  year  is  a 
nonallocation  year  under  section  409(p) 
and  on  the  definition  of  synthetic  equity 
xmder  section  409(p)(5).  These  proposed 
regulations  would  generally  affect  plan 
sponsors  of,  and  participants  in,  ESOPs 
holding  stock  of  Subchapter  S 
corporations.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  October  20,  2003. 
Requests  to  speak  (with  outlines  of 
oral  comments  to  be  discussed)  at  the 
public  hearing  scheduled  for  November 
20,  2003,  at  10  a.m.  must  be  received  by 
October  30,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-129709-03),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-129709-03), 
Courier's  Desk,  Internal  Revenue 
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Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at  http://www.irs.gov/regs. 
The  public  hearing  will  be  held  in  room 
6718. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
John  Ricotta  at  622-6060;  concerning 
submissions  of  comments,  Guy  Traynor, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  409(p).  The  temporary 
regulations  contain  rules  relating  to  the 
identification  of  disqualified  persons 
and  determination  whether  a  plan  year 
is  a  nonallocation  year  under  section 
409{p)  and  the  definition  of  synthetic 
equity  under  section  409(p)(5).  The  text 
of  those  temporary  regulations  also 
serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because  §  1.409(p)- 
1  imposes  no  new  collection  of 
information  on  small  entities,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Cominents  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

Comments  are  requested  with  respect 
to  issues  raised  by  S  corporation  ESOPs 
established  by  March  14,  2001,  that  will 
need  to  comply  with  the  requirements 
of  section  409(p)  beginning  in  2005.  For 


these  ESOPs,  the  inclusion  of  deferred 
compensation  as  synthetic  equity  can  be 
avoided  by  distributing  such  deferred 
compensation  before  2005.  Some 
employers  may  prefer  other  transition 
approaches.  For  example,  a  preferable 
transition  approach  may  be  to  spin  off 
and  terminate  the  portion  of  a  plan 
benefitting  disqualified  persons. 
Comments  are  requested  on  whether 
guidance  is  needed  to  address  these 
possible  transition  approaches. 

Comments  are  also  requested  on 
issues  that  are  reserved  in  the 
regulations  with  respect  to  whether 
certain  interests  in  an  S  corporation 
should  be  treated  as  synthetic  equity, 
iqcluding  the  extent  to  which  rights  to 
acquire  assets  of  the  S  corporation  or 
another  person  are  established  for 
reasonable  business  purposes  and 
should  not  be  treated  as  synthetic 
equity.  While  comments  can  be  filed  as 
late  as  October  20,  2003.  commentators 
are  encouraged  to  file  comments  as  early 
as  possible  because  the  IRS  and 
Treasury  intend  to  move  forward  to 
address  these  issues  as  early  as  2003. 

Commentators  may  also  wish  to 
comment  on  section  409(p)-related 
issues  that  are  not  directiy  raised  in  the 
proposed  regulations.  For  example, 
commentators  may  wish  to  comment  on 
the  extent  to  which  administrative 
guidance  may  be  needed  on  an  interim 
basis  to  deal  with  specific  structures 
used  to  avoid  or  evade  the  purpose  of 
section  409(p). 

A  public  hearing  has  been  scheduled 
for  November  20,  2003,  at  10  a.m.  in 
room  6718  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  All  visitors  must 
present  photo  identification  to  enter  the 
building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts  at  the 
Constitution  Avenue  entrance.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
October  30,  2003.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
will  be  prepared  after  the  deadline  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  John  Ricotta  of  the  Office 
of  the  Division  Counsel/ Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Subjects  26  CFR  Part  1 

Income  taxes.  Reporting  and  ' 

recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PARTI— INCOME  TAXES    , 

1.  The  authority  citation  for  part  1  is 
amended  by  an  entry  in  numerical  order 
to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.409(p)-l  also  issued  under  26 
U.S.C.  409(p)(7)(A).  •   *   • 

2.  Section  1.409(p)-l  is  added  to  read 
as  follows: 

§  1 .409(p)-1     Prohibited  allocation  of 
securities  in  an  S  corporation. 

[The  text  of  proposed  §'l.409(p}-l  is  the 
same  as  the  text  of  §  1.409(p)-lT  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  03-18211  Filed  7-18-03;^8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 32483-03] 
RIN  1545-BC40 

Remedial  Actions  for  Tax-exempt 
Bonds 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  amend  the 
final  regulations  that  provide  certain 
permitted  remedial  actions  for  tax- 
exempt  bonds  issued  by  State  and  local 
governments.  This  document  also 
contains  a  notice  of  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  October  14,  2003. 


Outlines  of  topics  to  be  discussed  at  the 
public  hearin  ;  scheduled  for  November 
4,  2003,  at  10  a.m..  must  be  received  by 
October  14.  21103. 

ADDRESSES:  S  ;nd  submissions  to 
CC:PA:RU  (R1;G-132483-03).  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Frapklin  Station,  Washington, 
DC  20044.  Submissions  may  be  band 
delivered  Monday  through  Friday 
between  the  Hours  of  8  a.m.  and  4  p.m. 
to  CC:PA:RU  (REG-132483-03), 
Courier's  Desl,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washinjton,  DC.  Ahematively, 
taxpayers  mai  submit  comments 
electronically  to  the  IRS  Internet  site  at 
http://www.ir.  igov/regs.  The  public 
hearing  will  he  held  in  the  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 
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of  property,  or  borrowed  money,  used  or 
to  be  used  for  a  private  business  use. 

The  private  loan  financing  test  is 
satisfied  if  more  than  the  lesser  of  $5 
million  or  5  percent  of  the  proceeds  of 
an  issue  are  to  be  used  to  make  or 
finance  loans  to  persons  other  than 
governmental  imits. 

Under  §  1.141-2(d)  of  the  Income  Tax 
Regulations,  an  issue  is  an  issue  of 
private  activity  bonds  if  the  issuer 
reasonably  expects,  as  of  the  issue  date, 
that  the  issue  will  meet  either  the 
private  business  tests  or  the  private  loan 
financing  test.  Under  §  1.141-2(d),  an 
issue  is  also  an  issue  of  private  activity 
bonds  if  the  issuer  takes  a  deliberate 
action,  subsequent  to  the  issue  date,  that 
causes  the  conditions  of  either  the 
private  business  tests  or  the  private  loan 
financing  test  to  be  met. 

Section  1.141-12  sets  forth  certain 
remedial  actions  that  prevent  a 
deliberate  action  with  respect  to 
property  financed  by  an  issue  from 
causing  that  issue  to  meet  the  private 
business  use  test  or  the  private  loan 
financing  test.  Specifically,  if  an  issuer 
satisfies  certain  conditions,  an  issuer 
may  take  one  of  the  following  three 
remedial  actions  to  cure  a  deliberate 
action.  First,  the  issuer  may  redeem  or 
defease  the  nonqualified  bonds. 
However,  a  defeasance  is  not  a 
permitted  remedial  action  if  the  period 
between  the  issue  date  and  the  first  call 
date  of  the  bonds  is  more  than  IOV2 
years  (the  IOV2  year  limitation).  Second, 
if  the  deliberate  action  is  a  disposition 
of  the  bond-financed  property  for  which 
the  consideration  is  exclusively  cash, 
and  certain  other  requirements  are  met, 
the  issuer  may  use  the  cash  for  an 
alternative  qualifying  use.  Third,  in 
certain  cases,  the  facility  with  respect  to 
which  the  deliberate  action  occurs  may 
be  used  in  an  alternative  qualifying 
manner  (for  example,  the  facility  may  be 
used  for  a  qualifying  purpose  by  a 
nongovernmental  person  or  used  by  a 
501(c)(3)  organization  rather  than  a 
governmental  person).  The  second  and 
third  types  of  remedial  action  may  cause 
a  deemed  reissuance  of  the  nonqualified 
bonds  (that  is,  a  deemed  issuance  of 
new  bonds  to  refund  the  nonqualified 
bonds)  for  certain  purposes  of  the  Code. 

Section  1.141-12(j)  provides  that  the 
percentage  of  outstanding  bonds  that  are 
nonqualified  bonds  equals  the  highest 
percentage  of  private  business  use  in 
any  1-year  period  commencing  with  the 
deliberate  action.  In  addition,  §  1.141- 
12(j)  provides  that  the  determination  of 
the  bonds  of  an  issue  that  are  treated  as 
the_  nonqualified  bonds  must  be  made 
on  a  pro  rata  basis,  except  that,  for 
purposes  of  the  remedial  action  that 
involves  the  redemption  or  defeasance 


of  the  nonqualified  bonds,  an  issuer 
may  treat  bonds  with  longer  matiu-ities 
(determined  on  a  bond-by-bond  basis)  as 
the  nonqualified  bonds. 

In  general,  §  1.141-15  provides  that 
§  1.141-12  applies  to  bonds  issued  on  or 
after  May  16,  1997,  that  are  subject  to 
section  1301  of  the  Tax  Reform  Act  of 
1986.  However,  issuers  may  apply  the 
remedial  action  provisions  in  §  1.141-12 
to  any  bonds  to  which  §  1.141-12  does 
not  otherwise  apply. 

B.  Qualified  501(c)(3)  Bonds 

Under  section  141(e),  a  qualified 
501(c)(3)  bond  issued  under  section  145 
may  be  a  qualified  bond.  Section  145(a) 
provides  that,  in  general,  a  qualified 
501(c)(3)  bond  is  any  private  activity 
bond  issued  as  part  of  an  issue  if:  (1)  All 
of  the  property  that  is  to  be  provided  by 
the  net  proceeds  of  the  issue  is  to  be 
owned  by  a  501(c)(3)  organization  or  a 
governmental  unit;  and  (2)  such  bond 
would  not  be  a  private  activity  bond  if 
section  501(c)(3)  organizations  were 
treated  as  governmental  luiits  with 
respect  to  their  activities  that  do  not 
constitute  unrelated  trades  or 
businesses,  determined  by  applying 
section  513(a).  For  this  purpose,  the 
private  business  tests  are  applied  by 
using  "5  percent"  instead  of  "10 
percent"  each  place  it  appears  and  "net 
proceeds"  for  "proceeds"  each  place  it 
appears.  Section  1.145-2  provides,  in 
general,  that  §§  1.141-0  through  1.141- 
15  apply  to  section  145(a). 

C.  Exempt  Facility  Bonds 

Under  section  141(e),  an  exempt 
facility  bond  issued  under  section  142 
may  be  a  qualified  bond.  Under  section 
142(a),  an  exempt  facility  bond  is  any  . 
bond  issued  as  part  of  an  issue  if  95 
percent  or  more  of  the  net  proceeds  are 
to  be  used  to  provide  certain  exempt 
facilities. 

Under  §  1.142-2,  if  less  than  95 
percent  of  the  net  proceeds  of  an  exempt 
facility  bond  are  actually  used  to 
provide  an  exempt  facility,  and  for  no 
other  purpose,  the  issue  will  be  treated 
as  meeting  the  use  of  proceeds 
requirement  of  section  142(a)  if  the 
issue  meets  a  reasonable  expectations 
test,  and  the  issuer  takes  the  remedial 
action  described  §  1.142-2.  The 
reasonable  expectations  test  requires 
that  the  issuer  must  have  reasonably 
expected  on  the  issue  date  of  the  bonds 
that  at  least  95  percent  of  the  net 
proceeds  of  the  issue  would  be  used  to 
provide  an  exempt  facility  and  for  no 
other  purpose  for  the  entire  term  of  the 
bonds  (disregarding  any  redemption 
provisions).  The  remedial  action 
provided  in  §  1.142-2  requires  that  the 
issuer  redeem  or  defease  the 
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nonqualified  bonds  of  the  issue. 
However,  a  defeasance  is  not  a 
permitted  remedial  action  if  it  does  not 
satisfy  the  IOV2  year  limitation  on 
defeasances. 

For  purposes  of  §  1.142-2,  the 
nonqualified  bonds  are  a  portion  of  the 
outstanding  bonds  in  an  amount  that,  if 
the  remaining  bonds  were  issued  on  the 
date  on  which  the  failure  to  properly 
use  the  proceeds  occurs,  at  least  95 
percent  of  the  net  proceeds  of  the 
remaining  bonds  would  be  used  to 
provide  an  exempt  facility.  If  no 
proceeds  have  been  spent  to  provide  an 
exempt  facility,  all  of  the  outstanding 
bonds  are  nonqualified  bonds.  The 
nonqualified  bonds  must  be  determined 
on  a  pro  rata  basis,  except  that  an  issuer 
may  treat  bonds  with  longer  maturities 
(determined  on  a  bond-by-bond  basis)  as 
the  nonqualified  bonds. 

In  general,  §  1.141-16  provides  that 
§  1.142-2  applies  to  bonds  issued  on  or 
after  May  16,  1997.  However,  §  1.142-2, 
together  with  certain  other  regulations, 
may  be  applied  in  whole,  but  not  in 
part,  to  bonds  outstanding  on  May  16, 
1997. 
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D.  Prior  Remedial  Action  Rules 

Prior  to  the  release  of  §§  1.141-12  and 
1.142-2,  Rev.  Proc.  93-17  (1993-1  C.B. 
507),  provided  remedial  action  rules. 
Rev.  Proc.  93-17  does  not  contain  the 
IOV2  year  limitation  on  defeasances. 
The  preamble  to  the  regulations  that 
include  §§  1.141-12  and  1.142-2 
provides  that  for  actions  that  occur  on 
or  after  May  16,  1997,  Rev.  Proc.  93-17 
is  obsolete. 

Explanation  of  Provisions 

Comments  have  been  received 
suggesting  that  the  definition  of  the 
amount  of  nonqualified  bonds 
contained  in  §  1.141-12  be  limited  to 
the  excess  of  the  actual  amount  of  the 
private  business  use  or  private  loans 
over  the  permitted  amount  of  private 
business  use  or  private  loans  under 
section  141.  The  comments  note  that 
this  approach  is  consistent  with  the 
statutory  language  of  section  141,  which 
permits  certain  de  minimis  amounts  of 
private  business  use  and  private  loans 
without  jeopardizing  the  tax-exempt 
status  of  bonds,  anfi  with  the  definition 
of  the  amount  of  nonqualified  bonds 
contained  in  §  1.142-2. 

The  comments  also  suggest 
simplifying  the  rules  for  determining 
the  bonds  to  be  treated  as  the 
nonqualified  bonds.  The  comments 
recommend  granting  an  issuer  greater 
discretion  in  its  selection  of  bonds,  to 
the  extent  that  the  issuer,  through  such 
selection,  does  not  effectively  extend 
the  remaining  weighted  average 


maturity  of  the  bond  issue  with  respect 
to  which  the  deliberate  action  occurred. 

Finally,  the  comments  request 
clarification  of  the  remedial  action  rules 
applicable  to  bonds  issued  prior  to  May 
16,  1997.  In  particular,  the  comments   - 
request  that  issuers  be  permitted  to 
apply  §§  1.141-12  and  1.142-2  to  bonds 
issued  before  May  16,  1997,  without 
regard  to  the  IOV2  year  limitation  on 
defeasances  contained  in  those 
regulations.  The  comments  indicate  that 
it  is  unfair  to  require  issuers  to  comply 
with  the  IOV2  year  limitation  for  bonds 
issued  prior  to  the  release  of  §§  1.141- 
12  and  1.142—2  because  issuers  could 
not  have  known  about  the  limitation 
when  structuring  those  bonds. 

The  proposed  regulations  generally 
adopt  these  suggestions. 

First,  the  proposed  regulations  reduce 
the  amount  of  outstanding  bonds  that 
are  nonqualified  bonds  under  §  1.1 41- 
12.  The  proposed  regulations  provide 
that  the  nonqualified  bonds  are  a 
portion  of  the  outstanding  bonds  in  an 
amount  that,  if  the  remaining  bonds 
were  issued  on  the  date  on  which  the 
deliberate  action  occurs,  the  remaining 
bonds  would  not  satisfy  the  private 
business  use  test  or  private  loan 
financing  test,  as  applicable.  For  this 
purpose,  the  amount  of  private  business 
use  is  the  greatest  percentage  of  private 
business  use  in  any  one-year  period 
commencing  with  the  deliberate  action. 

Second,  the  proposed  regulations 
amend  the  provisions  of  §  1.141-12 
relating  to  redemption  or  defeasance 
and  the  provisions  of  §  1.142-2  relating 
to  allocations  of  nonqualified  bonds. 
Under  the  proposed  regulations, 
allocations  of  nonqualified  bonds  must 
be  made  on  a  pro  rata  basis,  except  that 
an  issuer  may  treat  any  bonds  of  an 
issue  as  the  nonqualified  bonds  so  long 
as  (i)  the  remaining  weighted  average 
maturity  of  the  issue,  determined  as  of 
the  date  on  which  the  nonqualified 
bonds  are  redeemed  or  defeased 
(determination  date),  and  excluding 
from  the  determination  the  nonqualified 
bonds  redeemed  or  defeased  by  the 
issuer,  is  not  greater  than  (ii)  the 
remaining  weighted  average  maturity  of 
the  issue,  determined  as  of  the 
determination  date,  but  without  regard 
to  the  redeniption  or  defeasance  of  any 
bonds  (including  the  nonqualified 
bonds)  occurring  on  the  determination 
date. 

Finally,  the  proposed  regulations 
amend  §§  1.141-15(e)  and  1.141-16(c) 
to  provide  that  for  bonds  issued  before 
May  16,  1997,  issuers  may  apply 
§§  1.141-12  and  1.142-2  without  regard 
to  the  IOV2  year  limitation  on 
defeasances  contained  in  those 
regulations. 


Proposed  Effective  Dates 

The  proposed  regulations  that  amend 
§§  1.141-12  and  1.142-2  will  apply  to 
deliberate  actions  or  failures  to  properly 
use  proceeds,  as  applicable,  that  occur 
on  or  after  the  date  of  publication  of 
final  regulations  in  the  Federal  Register, 
to  the  extent  §  1.141-12  or  1.142-2,  as 
applicable,  applies  to  the  bonds.  The 
proposed  regulations  that  amend 
§§  1.141-15(e)  and  1.141-16(c)  will 
apply  to  bonds  issued  before  May  16, 
1997,  that  are  subject  to  §§  1.141-12  or 
1.142-2,  as  applicable,  for  purposes  of 
deliberate  actions  or  failures  to  properly 
use  proceeds,  as  applicable,  that  occur 
on  or  after  April  21,  2003.  Issuers  may 
apply  the  proposed  regulations  to 
deliberate  actions  or  failures  to  properly 
use  proceeds,  as  applicable,  that  occur 
on  or  after  April  21 ,  2003,  and  before 
the  date  of  publication  of  final 
regulations  in  the  Federal  Register,  to 
the  extent  (1)  §  1.141-12  or  §  1.142-2,  as 
applicable,  applies  to  the  bonds,  and  (2) 
with  respect  to  the  amendments  to 
§  1.141-15(e)  and  1.141-16(c),  the 
bonds  were  issued  before  May  16,  1997. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  1 2866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  The  IRS  and 
Treasury  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  November  4,  2003,  at  10  a.m.  in  the 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Because  of  access 
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restrictions,  \hsitors  will  not  be 
admitted  beytond  the  lobby  more  than  30 
minutes  befo:  e  the  hearing  starts.  For 
information  i  bout  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  df  26  CFR  601.601(a)(3) 
apply  to  the  1  learing. 

Persons  wl:  o  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  October  14,  2003, 
and  submit  aj  \  outline  of  the  topics  to 
be  discussed  md  the  amount  of  time  to 
be  devoted  tc  each  topic  by  October  14, 
2003. 

A  period  o:  10  minutes  will  be 
allotted  to  ea^  :h  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  '  vill  be  prepared  after  the 
deadline  for  i  eceiving  outlines  has 
passed.  Copi<  s  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Comments  ire  requested  on  all 
aspects  of  the  proposed  regulations. 

Drafting  Info  mation 

The  princi 
regulations 
Gary  W.  Borrholdt 
Chief  Counse 
Government 
Serchuk,  Offi|ce 
Department, 
from  the  IRS 
participated 
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PART  1— <NC  OME  TAXES 


citation  for  part  1 
1  ead  in  part  as  follows: 

U.S.C.  7805  *  *  * 


141-0  is  amended  by 
ry  to  the  table  for  §  1.141- 
is  follows: 


§1.141-0    Talile  of  contents. 


§1.141-16    Effective  dates  for  qualified 
private  activity  bond  provisions. 


(d)  Certain  ri  medial  actions. 


3.  In  §1.14 
Example  8 
follows: 


aii 


1-12,  paragraphs  (j)  and  (k) 
revised  to  read  as 


§1.141-12    Remedial  actions. 

***** 

(j)  Nonqualified  bonds — (1)  Amount 
of  nonqualified  bonds.  The  nonqualified 
bonds  are  a  portion  of  the  outstanding 
bonds  in  an  amount  that,  if  the 
remaining  bonds  were  issued  on  the 
date  on  which  the  deliberate  action 
occurs,  the  remaining  bonds  would  not 
satisfy  the  private  business  use  test  or 
private  loan  financing  test,  as 
applicable.  For  this  piupose,  the  amount 
of  private  business  use  is  the  greatest 
percentage  of  private  business  use  in 
any  one-year  period  commencing  with 
the  deliberate  action. 

(2)  Allocation  of  nonqualified  bonds. 
Allocations  of  nonqualified  bonds  must 
be  made  on  a  pro  rata  basis,  except  that, 
for  purposes  of  paragraph  (d)  of  this 
section  (relating  to  redemption  or 
defeasance),  an  issuer  may  treat  any 
bonds  of  an  issue  as  the  nonqualified 
bonds  so  long  as — 

(i)  The  remaining  weighted  average 
maturity  of  the  issue,  determined  as  of 
the  date  on  which  the  nonqualified 
bonds  are  redeemed  or  defeased 
(determination  date),  apd  excluding 
from  the  determination  the  nonqualified 
bonds  redeemed  or  defeased  by  the 
issuer  in  accordance  with  this  section, 
is  not  greater  than 

(ii)  The  remaining  weighted  average 
maturity  of  the  issue,  determined  as  of 
the  determination  date,  but  without 
regard  to  the  redemption  or  defeasance 
of  any  bonds  (including  the 
nonqualified  bonds)  occurring  on  the 
determination  date. 

(k)  *   *   * 

Example  8.  Compliance  after  remedial 
action.  In  2000,  City  G  issues  bonds  with 
proceeds  of  $10  million  to  finance  a 
courthouse.  The  bonds  have  a  weighted 
average  maturity  that  does  not  exceed  120 
percent  of  the  reasonably  expected  economic 
life  of  the  courthouse.  G  uses  $1  million  of 
the  proceeds  for  a  private  business  use  and 
more  than  10  percent  of  the  debt  service  on 
the  issue  is  secured  by  private  security  or 
payments.  In  2004,  in  a  bona  fide  and  arm's 
length  arrangement,  G  enters  into  a 
management  contract  with  a 
nongovernmental  person  that  results  in 
private  business  use  of  40  percent  of  the 
courthouse  per  year  during  the  remaining 
term  of  the  bonds.  G  immediately  redeems 
the  nonqualified  bonds,  or  44.44  percent  of 
the  outstanding  bonds.  This  is  the  portion  of 
the  outstanding  bonds  that,  if  the  remaining 
bonds  were  issued  on  the  date  on  which  the 
deliberate  action  occurs,  the  remaining  bonds 
would  not  satisfy  the  private  business  use 
test,  if  the  amount  of  private  business  use  is 
the  greatest  percentage  of  private  business 
use  in  any  one-year  period  commencing  with 
the  deliberate  action  (50  percent).  This 
percentage  is  computed  by  dividing  the 
percentage  of  the  facility  used  for  a 
government  use  (50  percent)  by  the  minimum 


amount  of  government  use  required  (90 
percent),  and  subtracting  the  resulting 
percentage  (55.56  percent)  from  100  percent 
(44.44  percent).  For  purposes  of  subsequently 
applying  section  141  to  the  issue,  G  may 
continue  to  use  all  of  the  proceeds  of  the 
outstanding  bonds  in  the  same  manner  (that 
is,  for  the  courthouse  and  the  private 
business  use)  without  causing  the  issue  to 
meet  the  private  business  use  test.  The  issue, 
however,  continues  to  meet  the  private 
security  or  payment  test.  The  result  would  be 
the  same  if  G,  instead  of  redeeming  the 
bonds,  established  a  defeasance  escrow  for 
those  bonds,  provided  that  the  requirement 
of  paragraph  (d)(4)  of  this  section  was  met. 

4.  Section  1.141-15  is  amended  as 
follows: 

1.  Paragraph  (b)(4)  is  added. 

2.  Paragraph  (e)  is  revised. 

The  amendments  read  as  follows: 

§  1 .1 41  -1 5    Effective  dates. 

***** 

(b)  Effective  dates.  *   *   * 

(4)  Certain  remedial  actions.  For 
bonds  subject  to  §  1.141-12,  the 
provisions  of  §§  1.141-12(j)  and  1.141- 
12(k),  Example  8,  apply  to  deliberate 
actions  that  occur  on  or  after  the  date  of 
publication  of  final  regulations  in  the 
Federal  Register  and  may  be  applied  by 
issuers  to  deliberate  actions  that  occur 
on  or  after  April  21,  3003  and  before  the 
date  of  publication  of  final  regulations 
in  the  Federal  Register. 
***** 

(e)  Permissive  application  of  certain 
sections — (1)  In  general.  Except  as 
otherwise  provided  in  paragraph  (b)(4) 
of  this  section  and  this  paragraph  (e), 
the  following  sections  may  each  be 
applied  by  issuers  to  any  bonds — 

(i)  Section  1.141-3(b)(4); 

(ii)  Section  1.141-3(b)(6);  and 

(iii)  Section  1.141-12. 

(2)  Transition  rule  for  pre-effective 
date  bonds.  For  purposes  of  paragraphs 
(e)(1)  and  (h)  of  this  section,  issuers  may 
apply  §  1.141-12  to  bonds  issued  before 
May  16, 1997,  without  regard  to 
paragraph  (d)(4)  thereof  with  respect  to 
deliberate  actions  that  occur  on  or  after 
April  21,  2003. 
***** 

5.  Section  1.141-16  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 

§  1.141-16    Effective  dates  for  qualified 
private  activity  bond  provisions. 

***** 

(c)  Permissive  application.  The 
regulations  designated  in  paragraph  (a) 
of  this  section  may  be  applied  by  issuers 
in  whole,  but  not  in  part,  to  bonds 
outstanding  on  the  effective  date.  For 
this  piupose,  issuers  may  apply  §  1.142- 
2  without  regard  to  paragraph  (c)(3) 
thereof  to  failures  to  properly  use 
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proceeds  that  occiu  on  or  after  April  21, 
2003. 

(d)  Certain  remedial  actions.  For 
bonds  subject  to  §  1.142-2,  the 
provisions  of  §  1.142-2(e)  apply  to 
failures  to  properly  use  proceeds  that 
occur  on  or  after  the  date  of  publication 
of  final  regulations  in  the  Federal 
Register  and  may  be  applied  by  issuers 
to  failures  to  properly  use  proceeds  that 
occur  on  or  after  April  21,  2003  and 
before  the  date  of  publication  of  final 
regulations  in  the  Federal  Register. 

6.  Section  1.142-0  is  amended  by 
revising  the  entries  to  the  table  for 
§  1.142-2  paragraph  (d),  (d)(1)  and  (d)(2) 
to  read  as  follows: 

§^1 .1 42-0    Table  of  contents. 


§1.142-2    Remedial  actions. 

***** 

(d)*   *   • 

(1)  Amount  of  nonqualified  bonds. 

(2)  Allocation  of  nonqualified  bonds. 
***** 

7.  S.ection  1.142-2  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§1.1 42-2    Remedial  actions. 

***** 

(e)  Nonqualified  bonds — (1)  Amount 
of  nonqualified  bonds.  The  nonqualified 
bonds  are  a  portion  of  the  outstanding 
bonds  in  an  amount  that,  if  the 
remaining  bonds  were  issued  on  the 
date  on  which  the  failure  to  properly 
use  the  proceeds  occurs,  at  least  95 
percent  of  the  net  proceeds  of  the 
remaining  bonds  would  be  used  to 
provide  an  exempt  facility.  If  no 
proceeds  have  been  spent  to  provide  an 
exempt  facility,  all  of  the  outstanding 
bonds  are  nonqualified  bonds. 

(2)  Allocation  of  nonqualified  bonds. 
Allocations  of  nonqualified  bonds  must 
be  made  on  a  pro  rata  basis,  except  that 
an  issuer  may  treat  any  bonds  of  an 
issue  as  the  nonqualified  bonds  so  long 
as — 

(i)  The  remaining  weighted  average 
maturity  of  the  issue,  determined  as  of 
the  date  on  which  the  nonqualified 
bonds  are  redeemed  or  defeased 
(determination  date),  and  excluding 
from  the  determination  the  nonqualified 
bonds  redeemed  or  defeased  by  the 
issuer  in  accordance  with  this  section, 
is  not  greater  than 

(ii)  The  remaining  weighted  average 
maturity  of  the  issue,  determined  as  of 
the  determination  date,  but  without 
regard  to  the  redemption  or  defeasance 
of  any  bonds  (including  the 


nonqualified  bonds)  occurring  on  the 
determination  date. 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 

Enforcement. 

[FR  Doc.  03-18327  Filed  7-18-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 
[OH-249-FOR] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendments. 

SUMMARY:  We  are  announcing  receipt  of 
a  proposed  amendment  to  the  Ohio 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  The  program 
amendment  consists  of  changes  to  the 
Ohio  Administrative  Code  (OAC)  to 
incorporate  a  variety  of  changes  related 
to  the  certification  of  blasters.  The 
amendment  is  intended  to  facilitate  the 
certification  of  blasters  in  the  State's 
non-coal  regulatory  program  as  well  as 
to  upgrade  the  coal  surface  mining 
blaster  certification  program. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.  (local  time),  on  August  20,  2003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  August  15,  2003. 
We  will  accept  requests  to  speak  at  a 
hearing  until  4  p.m.  (local  time),  on 
August  5,  2003. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Mr.  George 
Rieger,  at  the  address  listed  below. 

You  may  review  copies  of  the  Ohio 
program,  this  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  the 
Appalachian  Regional  Coordinating 
Center. 

Mr.  George  Rieger,  Field  Office 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Appalachian  Regional  Coordinating 


Center,  3  Parkwav  Center,  Pittsburgh, 
PA  15220,  (412)937-2153. 

Mr.  Michael  Sponsler,  Chief,  Ohio 
Department  of  Natural  Resources, 
Division  of  Mineral  Resources 
Management,  1855  Fountain  Square 
Court,  Columbus,  OH  43224.  (614)  265- 
6893. 

FOR  FUhTHER  INFORMATION  CONTACT:  Mr. 
George  Rieger,  Telephone:  (412)  937- 
2153.  Internet:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

II.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Ohio  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*   *   *a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Ohio 
program  on  August  10,  1982.  You  can 
find  background  information  on  the 
Ohio  program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  Ohio 
program  in  the  August  10.  1982,  Federal 
Register  (47  FR  34687).  You  can  also 
find  later  actions  concerning  Ohio's 
program  and  program  amendments  at  30 
CFR  935.11.  935.15.  and  935.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  June  11,  2003.  Ohio 
sent  us  a  proposed  amendment  to  its 
program  (Administrative  Record 
Number  OH-2 183-00)  under  SMCRA 
(30  U.S.C.  1201  et  seq.).  Ohio  sent  the 
amendment  to  include  changes  made  at 
its  own  initiative.  By  electronic  mail 
dated  June  18,  2003.  Ohio  sent  us  a 
revised  version  of  the  original  submittal 
(Administrative  Record  Number  OH- 
2183-01) 

The  provision  of  the  OAC  that  Ohio 
proposes  to  revise  is:  OAC  1501:13-9- 
10,  concerning  training,  examination, 
and  certification  of  blasters.  In  its 
original  submittal  of  this  amendment, 
Ohio  stated  that  it  has  passed  legislation 
extending  the  requirement  for  blasting 
operations  to  be  conducted  by  a 
certified  blaster  to  apply  to  non-coal 
surface  mining  as  well  as  coal  surface 
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Theiefore,  Ohio  is  now 
extend  OAC  Section 
to  also  apply  to  non-coal 
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"and"  is  deleted  at  the  end  of 
subdivision  (14)(c),  and  the  word  "and" 
is  added  at  the  end  of  subdivision 
{14){d).  As  amended,  13-9-10(B}(14) 
provides  as  follows: 
(14)  Potential  hazards,  including: 

(a)  Lightning; 

(b)  Stray  currents; 

(c)  Radio  waves; 

(d)  Misfires;  and 

(e)  Toxic  gases. 

The  regulation  at  13-9-10(0(1), 
copceming  minimum  training  for 
certification,  is  amended  by  adding  the 
words  "a  minimum  of  30  hours  of 
immediately  before  the  word  "training." 
The  word  "in"  immediately  following 
the  word  "training"  is  deleted  and 
replaced  with  the  word  "covering."  The 
words  "division  of  reclamation"  are 
deleted  and  are  replaced  with  the  word 
"chief."  As  amended,  13-9-10(0(1) 
provides  as  follows: 

(1)  Received  a  minimum  of  30  hours  of 
training  covering  all  the  topics  set  forth  in 
paragraph  (B)  of  this  rule  in  a  course  taught 
under  the  supervision  of  the  chief,  or  in  a 
course,  or  series  of  courses,  deemed 
equivalent  by  the  chief; 

The  regulation  at  13-9-10(0(2), 
concerning  experience  required  for 
certification,  is  amended  by  deleting 
most  of  the  existing  language  and 
adding  language  to  provide  as  follows: 

(2)  Worked  on  a  blasting  crew  or  directly 
supervised  a  blasting  crew  for  at  least  two 
years  in  mining,  excavation,  or  an  equivalent 
working  environment; 

The  regulation  at  13-9-10(0(3), 
concerning  on-the-job  training  is  new 
and  provides  as  follows: 

(3)  Received  direction  and  on-the-job 
training  from  a  certified  blaster; 

The  regulation  at  13-9-10(0(5) 
((C)(4)  prior  to  the  addition  of  new 
(C)(3)),  concerning  written  examination, 
is  amended  by  correcting  a 
typographical  error.  The  word  "if"  is 
deleted  and  replaced  by  the  word  "of." 

The  regulation  at  13-9-1 0(D)(1), 
concerning  certification,  is  amended  by 
deleting  the  words  "or  a  certifying 
authority  designated  by  the  chief,"  and 
replacing  those  words  with  the  words 
"or  an  authorized  representative."  The 
phrase  "to  accept  responsibility  for 
blasting  operations"  is  amended  to  read 
"to  accept  responsibility  for  surface 
blasting  operations  in  mines."  The 
words  "under  this  rule  and  rule 
1501:13-9-06  of  the  Administrative 
Code"  are  deleted.  As  amended,  13-9- 
10(D)(1)  provides  as  follows: 

(1)  The  chief,  or  an  authorized 
representative,  shall  certify  for  three  years 
those  persons  examined  and  found  to  be 
competent  and  to  have  the  necessary 


experience  to  accept  responsibility  for 
surface  blasting  operations  in  mines. 

The  regulation  at  13-9-10(D)(2)(b), 
concerning  recertification,  is  deleted  in 
its  entirety  and  replaced  with  new 
language  to  provide  as  follows: 

(b)  Received  a  minimum  of  24  hours  of 
continuing  education  by  attending  blasting- 
related  courses,  seminars  or  conferences 
approved  by  the  chief  or  an  authorized 
representative,  with  at  least  8  hours  obtained 
from  an  organization  or  person  other  than  the 
blaster's  employer  or  its  parent  company  or 
explosives  supplier. 

The  regulation  at  13-9-10(E)(l), 
concerning  conditions  of  certification,  is 
amended  by  adding  the  word  "mine" 
immediately  before  the  words  "permit 
area."  As  amended,  13-9-10(E)(l) 
provides  as  follows: 

(1)  A  certificate  of  blaster  certification, 
shall  be  carried  by  a  blaster,  or  shall  be  on 
file  at  the  mine  permit  area,  during  blasting 
operations. 

The  regulation  at  13-9-10(E)(2), 
concerning  conditions  of  certification,  is 
amended  by  deleting  the  words 
"division  of  reclamation"  and  adding  in 
their  place  the  word  "chief."  As 
amended,  13-9-1 0(E)(2)  provides  as 
follows: 

(2)  Upon  request  by  an  authorized 
representative  of  the  chief  or  other  regulatory 
authority  having  jurisdiction  over  the  use  of 
explosives,  a  blaster  shall  immediately 
exhibit  his  or  her  certificate  to  the  authorized 
representative. 

The  regulation  at  13-9-10(E)(5), 
concerning  conditions  of  certification,  is 
amended  by  deleting  the  words  "and 
certifying  authority  designated  by  the 
chief."  As  amended,  13-9-10(E)(5) 
provides  as  follows: 

(5)  A  certified  blaster  shall  take  every 
reasonable  precaution  to  protect  his  or  her 
certificate  from  loss,  theft,  or  unauthorized 
duplication.  Any  such  occurrence  shall  be 
reported  immediately  to  the  chief. 

The  regulation  at  13-9-10(F)(l), 
concerning  suspension  and  revocation, 
is  amended  by  deleting  the  words  "or  a 
certifying  authority  designated  by  the 
chief."  As  amended,  13-9-1 0(F)(1) 
provides  as  follows: 

(1)  Following  written  notice  and 
opportunity  for  a  hearing,  the  chief  may,  and 
upon  a  finding  of  willful  conduct  shall, 
suspend  or  revoke  the  certification  of  a 
blaster  during  the  term  of  the  certification,  or 
take  other  necessary  action  for  any  of  the 
following  reasons: 

The  regulation  at  13-9-10(F)(l)(b), 
concerning  suspension  and  revocation, 
is  amended  by  adding  the  words  "a 
blasting-related  permit  condition" 
immediately  following  the  words  "laws 
or  regulations."  As  amended,  13-9- 
10(F)(1)(b)  provides  as  follows: 
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(b)  Violation  of  any  provision  of  State  or 
Federal  explosives  laws  or  regulations,  a 
blasting-related  permit  condition,  or  any 
condition  of  certification; 

The  regulation  at  13-9-10(F)(l)(f), 
concerning  suspension  and  revocation, 
is  new  and  provides  as  follows: 

(0  Conducting  a  blast  where  flyrock  was 
cast  beyond  the  permit  boundary  of  any 
mine. 

The  regulation  at  13-9-10(F)(3), 
concerning  suspension  emd  revocation, 
is  amended  by  deleting  the  words  "or  a 
designated  certifying  authority,"  and 
adding  in  their  place  the  words  "and 
may  work  on  a  blasting  crew  only  under 
the  direct  supervision  of  a  certified 
blaster."  As  amended,  13-9-10(F)(3) 
provides  as  follows: 

(3)  Upon  notice  of  a  suspension  or 
revocation,  the  blaster  shall  immediately 
surrender  the  suspended  or  revoked 
certificate  and  all  copies  thereof  to  the  chief, 
and  may  work  on  a  blasting  crew  only  under 
the  direct  supervision  of  a  certified  blaster. 

The  regulation  at  13-9-10(F)(4), 
concerning  suspension  and  revocation, 
is  amended  by  deleting  the  phrase 
"during  the  term  of  the  suspension,': 
deleting  paragraph  (4)(a);  paragraph 
(4)(b)  becomes  (4)(a);  paragraph  4(c) 
becomes  paragraph  4(b)  and  then 
replacing  the  word  "a"  with  the  word 
"the"  at  (4)(b);  and  adding  a  new 
paragraph  (4)(c).  As  amended  13-9- 
10(F)(4)  provides  as  follows: 

(4)  To  repossess  a  suspended  certificate  the 
blaster  must: 

(a)  Exhibit  a  pattern  of  conduct  consistent 
with  the  acceptance  of  responsibility  for 
blasting  operations; 

(b)  Pass  the  written  examination 
administered  under  paragraph  (C)  of  this 
rule;  and 

(c)  Meet  any  other  requirements  imposed 
by  the  chief  under  the  terms  of  the 
suspension. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Ohio  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  may  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 


period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Appalachian  Regional  Coordinating 
Center  may  not  be  logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII,  Word  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SATS  NO.  OH-249-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Appalachian  Regional  Coordinating 
Center  at  (412)  937-2153. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.  (local  time),  on  August  5, 
2003.  If  you  are  disabled  and  need 
special  accommodations  to  attend  a 
public  hearing,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak,  we 
will  not  hold  a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everj'one  scheduled  to  speak  and  others 


present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible,  we 
will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
will  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  fustice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulator}' 
programs  and  program  amendments 
because  each  program  is  drafted  and       . 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met.  ' 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
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Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  isjthe  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a' 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  Si  00  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the 
analysis  performed  under  various  laws 
and  executive  orders  for  the  counterpart 
Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  ah 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  Si  00  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  analysis  performed  under  various 
laws  and  executive  orders  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  7,  2003. 
Michael  K.  Robinson, 

Acting  Regional  Director.  Appalachian 

Regional  Coordinating  Center. 

IFR  Doc.  03-18468  Filed  7-18-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 


33  CFR  Part  117 

[CGD09-03-215] 
RIN  1625-AA09 

Drawbridge  Operation  Regulations; 
Milwaukee,  Menomonee,  and 
KInnickinnic  Rivers  and  South 
Menomonee  and  Burnham  Canals, 
Milwaukee,  Wl 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  drawbridge  operating 
regulation  for  the  Canadian  Pacific 
(formerly  Chicago,  Milwaukee,  St.  Paul 
&  Pacific)  railroad  bridge  over  the 
Burnham  Canal  in  Milwaukee,  WI, 
allowing  the  bridge  to  remain  closed  to 
navigation  due  to  infrequent  use.  This 
will  allow  the  bridge  owmers  to  reduce 
maintenance  and  operation  costs  at  a 
location  where  there  is  no  known  need 
for  drawbridge  openings. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  19,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr),  Ninth  Coast  Guard  District,  1240 
E.  9th  Street,  room  2019,  Cleveland, 
Ohio,  44199-2060.  Commander  (obr), 
Ninth  Coast  Guard  District  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  Bridge 
Administration  Branch,  Ninth  Coast 
Guard  District,  between  7  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scot  Striffler.  Bridge  Administration 
Branch,  at  the  address  above  or  phone 
(216) 902-6084. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD09-03-215], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
cmd  related  material  in  an  unbound 
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format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander 
(obr),  Ninth  Coast  Guard  District,  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Canadian  Pacific  Railway  bridge 
at  mile  1 .  74  over  Burnham  Canal  is  a 
swing  type  bridge  with  a  vertical 
clearance  of  approximately  eight  feet.  In  • 
accordance  with  33  CFR  117.1093,  it  is 
currently  required  to  open  for  vessels  if 
at  least  two-hours  advance  notice  is 
provided  prior  to  passing.  Canadian 
Pacific  Railway  requested  the  Coast 
Guard  allow  the  bridge  to  be  maintained 
in  the  closed  to  navigation  position 
since  there  have  been  no  requests  from 
vessels  to  open  the  bridge  since  June  13, 
1997.  There  are  no  active  marine 
facilities  along  the  canal,  and  the  area  in 
Milwaukee  Harbor  where  the  bridge  is 
located  is  part  of  a  city  re-development 
project.  The  City  of  Milwaukee 
Commissioner  of  Public  Works  and 
Commissioner  of  City  Development 
offices  have  notified  Canadian  Pacific 
Railway  in  writing  that  they  support 
this  action. 

Burnham  Canal  is  a  federal  waterway. 
The  waterway  is  reportedly  no  longer 
actively  maintained  by  the  Corps  of 
Engineers.  This  rulemaking  would  allow 
the  bridge  to  be  untended  and 
maintained  in  the  closed  to  navigation 
position  as  per  33  CFR  117.39.  However, 
the  Coast  Guard  will  retain  the 
authority,  should  conditions  make  such 
an  action  necessary,  to  order  the  bridge 
owner  to  restore  the  bridge  to  an 
operable  condition  within  12  months  of 
notification  from  Commander,  Ninth 
Coast  Guard  District. 

In  addition  to  the  regulation  for  the 
railroad  bridge,  the  current  regulation 
refers  to  "all  other  bridges  across  the 
Burnham  Canal".  The  only  other  bridge 
on  the  canal  that  falls  within  the 
jurisdiction  of  the  Coast  Guard  Bridge 
Administration  Program  is  the  Interstate 
94  bridge  at  mile  1.79,  which  is  a  fixed 
bridge,  and  should  not  be  referred  to  in 
the  drawbridge  regulations.  Therefore, 


the  Coast  Guard  proposes  removing  this 
section  from  33  CFR  117.1093. 

Discussion  of  Proposed  Rule 

This  proposed  rule  will  allow  the 
railroad  bridge  to  remain  closed,  as  it 
has  been,  and  still  be  in  compliance 
with  Coast  Guard  requirements.  With  no 
requests  to  open  the  bridge  since  1997, 
accordingly  there  is  arguably  no  need     ■ 
and  no  known  effects  on  navigation  if 
this  bridge  is  allowed  to  remain  closed. 
If  conditions  change  and  commercial 
navigation  resumes  on  Burnham  Canal, 
the  Coast  Guard  will  require  the  railroad 
to  restore  the  bridge  to  operation  within 
12  months. 

An  additional  change  that  would 
result  fi-om  this  proposed  rule  is  the 
elimination  of  a  section  of  a  drawbridge 
regulation  that  is  obsolete.  In  addition  to 
the  Canadian  Pacific  bridge,  only  the  I- 
94  bridge  crosses  Burnham  Canal.  This 
is  a  hi-level  fixed  bridge  that  does  not 
require  drawbridge  regulations. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Our  preliminary  investigation 
revealed  no  need  for  the  bridge  to  be 
operable  since  1997,  with  no  vessels 
desiring  an  opening  of  the  bridge.  The 
owners  of  the  land  adjacent  to  the  canal 
do  not  currently  have  plans  to  use  the 
land  for  marine  or  commercial 
purposes.  As  stated,  if  these  conditions 
were  to  change,  then  the  bridge  would 
be  required  to  be  operational  again 
within  12  months  of  notification  from 
the  Coast  Guard. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  tliat  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 


governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

With  no  requests  to  open  the  bridge 
since  1997,  the  Coast  Guard  is  unaware 
of  any  entities  that  may  be  affected  by 
this  proposed  rule.  If  the  bridge  remains 
closed,  only  vessels  that  require  less 
than  eight  feet  vertical  clearance  may 
pass,  which  potentially  could  affect 
some  entities.  If  this  condition  changes 
and  there  is  a  future  need  for  greater 
clearances,  the  Coast  Guard  will  require 
the  bridge  to  be  made  operational  again. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  Bridge 
Administration  Branch,  Ninth  Coast 
Guard  District,  at  the  address  above. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliemce  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu-e  by  a 
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Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figiure  2- 
1,  paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
action  is  categorically  excluded  under 
paragraph  32(e)  as  it  is  for  the  purpose 
of  revising  an  operation  regulation  for 
this  drawbridge.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170;  33 
CFR  1.05-l(g);  secrton  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.1093,  revise  paragraph  (f) 
to  read  as  follows: 

§117.1093    Milwaukee,  Menomonee,  and 
Kinnicklnnic  Rivers  and  South  Menomonee 
and  Burnham  Canals. 

***** 

(f)  The  draw  of  the  Canadian  Pacific 
Railway  bridge,  mile  1.74  over  Burnham 
Canal,  need  not  be  opened  for  the 
passage  of  vessels. 

Dated:  June  14,  2003. 
R.F.  Silva. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Xinth  Coast  Guard  District. 

[PR  Doc.  03-18379  Filed  7-18-03;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

The  Negotiated  Rule  Making  Advisory 
Committee  for  Off-Road  Driving 
Regulations  at  Fire  Island  National 
Seashore 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meetings  of  the 
Negotiated  Rule  Making  Committee. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Federal  Advisory 


Committee  Act  (Pub.  L.  92-463,  83  Stat. 
770,  5  U.S.C.  App  1,  section  10),  of  two 
upcoming  meetings  of  the  Negotiated 
Rule  Making  Advisory  Committee  for 
Off-Road  Driving  Regulations  at  Fire 
Island  National  Seashore  (36  CFR  7.20). 


DATES:  The  Committee  members  will 
meet  on:  Satiu-day,  August  16  and 
Friday,  August  22,  2003. 

ADDRESSES:  Saturday  meeting,  (Aug.  16) 
will  begin  at  9  a.m.  and  will  be  held  at 
Dowling  College,  Dowling/Brookhaven 
Campus,  New  York. 

Friday's  meeting,  (Aug.  22)  will  be  at 
9  a.m.  and  will  be  held  at  the  Saltaire 
Fire  House,  on  Fire  Island,  N.Y. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Spirtes,  Fire  Island  National 
Seashore,  120  Laurel  Street,  Patchogue, 
New  York  11772  (631)  289-4810  Ext. 
225. 

SUPPLEMENTARY  INFORMATION: 

Meetings  will  be  held  for  the  following 
reasons: 

May  9,  2003— Friday 

1.  Discussion  of  Proposed  Agenda. 

2.  Discussion  of  Progress  since  last 

meeting. 

3.  Review  of  Proposed  Draft  Consensus 

Agreement. 

4.  Public  Participation  Period. 

5.  Adjournment. 

May  10,  2003— Saturday 

1.  Continued  Review  of  Draft 
Consensus  Agreement. 

2.  Public  Participation  Period. 

3.  Vote  on  Draft  Consensus 
Agreement. 

4.  Adjournment. 

The  meeting  is  open  to  the  public.  It 
is  expected  that  25  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Committee  members. 

The  Committee  was  established 
pursuant  to  the  Negotiated  Rulemaking 
Act  of  1990  (5  U.S.C.  561-570).  The 
purpose  of  the  Committee  is  to  advise 
the  National  Park  Service  with  regard  to 
proposed  rulemaking  governing  off-road 
vehicle  use  at  Fire  Island  Natioaal 
Seashore. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
during  the  business  meeting  or  file 
written  statements.  Such  presentations 
may  be  made  to  the  Committee  during 
the  public  participation  period  the  day 
of  the  meeting,  or  in  writing  to  the  Park 
Superintendent  at  least  seven  days  prior 
to  the  meeting. 

David  Spirtes, 

Acting  Regional  Director.  Northeast  Region. 
IFR  Doc.  03-18203  Filed  7-18-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[INI  57-1  b;FRL-751 7-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  on  January  7,  2003. 
The  revised  SIP  pertains  to  certain 
miscellaneous  metal  coating  operations 
and  the  control  of  gasoline  Reid  vapor 
pressure  in  Clark  and  Floyd  Counties, 
Indiana.  The  purpose  of  this  action  is  to 
approve  amendments  to  the  applicable 
Indiana  rules,  assuring  that  certain 
controls  in  the  two  counties  remain  in 
effect  even  after  the  counties' 
redesignation  to  attainment.  In  addition, 
EPA  is  proposing  to  approve  minor 
changes  to  the  rules,  which  are 
administrative  in  nature  and  intended  to 
enhance  the  rules'  clarity.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  as  described  herein, 
the  State's  SIP  revision,  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  we  receive  no  adverse  comments 
in  response  to  that  direct  final  rule  we 
plan  to  take  no  further  action  in  relation 
to  this  proposed  rule.  If  EPA  receives 
significant  adverse  comments,  in 
writing,  which  have  not  been  addressed, 
we  will  withdraw  the  direct  final  rule 
and  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 
DATES:  EPA  must  receive  written 
comments  on  this  proposed  rule  by 
August  20,  2003. 

ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  You  may 
inspect  copies  of  the  State  submittal  and 
EPA's  analysis  of  it  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 


FOR  FURTHER  INFORMATION  CONTACT: 

Francisco  J.  Acevedo,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  action  is  EPAlaking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

L  What  Action  Is  EPA  Taking  Today? 

In  this  action,  we  are  proposing  to 
approve  changes  to  Indiana's 
Miscellaneous  metal  coatings  operations 
and  Control  of  gasoline  Reid  vapor 
pressure  requirements  contained  in  326 
lAC  8-2-9  and  326  lAC  13-3-1.  Our 
approval  makes  tl^e  changes  to  the 
Indiana  rules  part  of  the  federally 
enforceable  Stf". 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  )une  9,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
(FR  Doc.  03-18299  Filed  7-18-03:  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NY60-257b;  FRL- 
7519-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  In  the  State  of  New  York 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  revision  to  the  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  by  the  State  of  New  York. 
This  revision  consists  of  source-specific 
reasonably  available  control  technology 
(RACT)  determinations  for  controlling 
oxides  of  nitrogen  (NOx)  emissions  from 
eighteen  units  at  three  facilities  owned 


by  Tenneco  Gas  Corporation  in  New 
York.  This  rule  proposes  to  approve  the 
source-specific  RACT  determinations 
that  were  made  by  New  York  in 
accordance  with  provisions  of  its 
regulation.  Ill  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submittal,  as  a  direct  final  rule 
without  prior  proposal  because  the     ; 
Agency  views  it  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments. 

A  detailed  rationale  for  the  approval 
is  set  forth  in  the  direct  final  rule.  If  EPA 
receives  no  adverse  comments,  EPA  will 
not  take  further  action  on  this  proposed 
rule.  If  EPA  receives  adverse  comments, 
the  Agency  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  August  20,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner, 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  il  Office,  290  Broadway,  New 
York,  New  York  10007-1866.  Electronic 
comments  could  be  sent  either  to 
Wemer.Raymond@epa.gov  or  to  http:// 
WWW'. regulations. gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://www.regulations.gov.  then 
select  "Environmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the  on- 
line instructions  for  submitting 
comments. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agency, 

Region  II  Office,  290  Broadway,  25th 

Floor,  New  York,  New  York  10007- 

1866. 
New  York  Department  of  Envirorunental 

Conservation,  Division  of  Air 

Resources,  625  Broadway,  2nd  Floor, 

Albany,  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  (Ted)  Gardella  [Gardella. 
Anthony@epa.gov)  or  Richard  Ruvo 
(Ruyo.Richard@epa.gov),  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866,  (212)  637- 
4249. 
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Dated:  lune 
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Regional  Admi 
[FR  Doc.  03-18600 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  32 


[CC  Dockets  9' 
FCC  03-126] 


t 


200,  96-98  and  95-116; 


Numt>ering  Resource  Optimization; 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunikations  Act  of  1996; 
Telephone  Ni^ber  Portability 


AGENCY:  Fede 
Commission 
ACTION:  Notice 


laJ  Communications 
of  proposed  rulemaking. 


summary:  In  t  lis  document,  the 
Commission  ii  ivites  comment  on 
whether  to  exi  2nd  the  thousands-block 
number  poolii  g  exemption  established 
herein  to  carri  hs-operating  in  rate 
centers  with  t\  ro  service  providers.  In 
light  of  the  Co  nmission's  prior  finding 
that  pooling  pi  ovides  the  greatest 
benefit  when  |  articipation  is 
maximized,  ccmmenters  that  support 
extending  the  jxemption  should 
provide  specif  c  information  on  the  • 
number  of  cari  iers  that  would  be 
affected  by  sue  h  an  extension,  so  the 
Commission  C!  in  determine  how  pooling 
deployment  w  II  be  affected. 
Commenters  a  Ivocating  an  extension  of 
the  current  exe  mption  should  provide 
specific,  per  a  rrier.  pooling  cost 
information  to  enable  the  Commission 
to  properly  bal  mce  the  benefits  of 
pooling  agains  the  costs  to  carriers  and 
their  customer ;. 

DATES:  Comme  ats  are  due  on  or  before 
August  20,  20c|3.  Reply  comments  are 
September  4,  2003. 
Pa|ties  who  choose  to  file 
lie  an  original  and  four 
iling.  If  more  than  one 
laking  number  appear  in 
I  his  proceeding, 
must  submit  two  additional 
additional  docket  or 
nber.  All  filings  must  be 
Con  mission's  Secretary', 
Doitch,  Office  of  the 
Fed(  ral  Communications 
415  12th  Street,  SW., 
D:  20554. 


en 


due  on  or  befofe 
ADDRESSES 
by  paper  must 
copies  of  each 
docket  or  rul 
the  caption  of 
commenters 
copies  for  each 
rulemaking  nu 
sent  to  the 
Marlene  H. 
Secretary, 
Commission 
Washington, 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Slipakoff,  Attorney,  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division,  (202)  418-7705. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Fourth 
Further  Notice  of  Proposed  Rulemaking 
(FNPRM)  in  CC  Docket  No.  99-200 
released  on  June  18,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  during  regular  business 
hours  In  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  20554. 

I.  Further  Notice  of  Proposed 
Rulemaking 

1.  In  its  comments,  AT&T  Wireless 
proposes  that  carriers,  regardless  of  their 
size,  operating  in  rate  centers  with  fewer 
than  three  service  providers,  be  exempt 
from  the  pooling  requirement.  AT&T 
also  suggests  that  if  a  state  commission 
believes  that  significant  number 
optimization  benefits  could  be  obtained 
in  rate  centers  with  only  two  carriers, 
the  state  commission  could  petition  the 
Commission  to  require  those  carriers  to 
participate  in  pooling.  In  the 
accompanying  Fourth  Report  and  Order, 
the  Commission  exempts  carriers  from 
the  pooling  requirement  if  they  are  the 
only  carrier  in  a  rate  center  receiving 
numbering  resources,  but  there  is 
insufficient  evidence  in  the  record  to 
determine  whether  rate  centers  with  two 
competing  service  providers  should  also 
be  exempt  from  pooling,  as  AT&T 
suggests. 

2.  The  Commission  therefore  seeks 
comment  on  whether  to  ejrfend  the 
exemption  established  in  me 
accompanying  Fourth  Report  and  Order 
to  carriers  operating  in  rate  centers  with 
two  service  providers.  In  light  of  the 
Commission's  prior  finding  that  pooling 
provides  the  greatest  benefit  when 
participation  is  maximized,  commenters 
that  support  extending  the  exemption 
should  provide  specific  information  on 
the  number  of  carriers  that  would  be 
affected  by  such  an  extension,  so  the 
Commission  can  determine  how  pooling 
deployment  will  be  affected. 
Commenters  advocating  an  extension  of 
the  current  exemption  should  provide 
specific,  per  carrier,  pooling  cost 
information  to  enable  the  Commission 
to  properly  balance  the  benefits  of 
pooling  against  the  costs  to  carriers  and 
their  customers. 

II.  Procedural  Matters 

A.  Initial  Regulatory  Flexibility  Analysis 

3.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared 


this  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  impact  on  small 
entities  by  the  policies  and  rules 
proposed  in  this  Fourth  Report  and 
Order  in  CC  Docket  No.  99-200,  Fourth 
Further  Notice  of  Proposed  Rulemaking 
(FNPRM)  in  CC  Docket  No.  99-200,  and 
Fourth  Report  and  Order  in  CC  Docket 
No.  95-116.  Written  public  comments 
are  requested  on  this  IFRA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  FNPRM.  The 
Commission  will  send  a  copy  of  the 
FNPRM,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
this  FNPRM  (or  a  summary)  will  be 
published  in  the  Federal  Register. 

1 .  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

4.  The  Commission  is  issuing  this 
FNPRM  to  seek  comment  on  a  proposal 
to  exempt  carriers,  regardless  of  size, 
from  the  Commission's  pooling 
requirement  if  they  are  in  rate  centers 
with  only  two  service  providers.  We 
also  ask  commenters  that  support 
extending  the  exemption  to  provide 
specific  information  on  the  number  of 
carriers  that  would  be  affected  by  such 
an  extension,  so  the  Commission  can 
determine  how  pooling  deployment  will 
be  affected.  Commenters  advocating  an 
extension  of  the  current  exemption 
should  provide  specific,  per  carrier, 
pooling  cost  information  to  enable  the 
Commission  to  properly  balance  the 
benefits  of  pooling  against  the  costs  to 
caiTiers  and  their  customers.  Thus,  we 
request  a  cost-benefit  analysis  showing 
how  the  benefits  of  pooling  can  be 
achieved  without  undue  burden  on 
carriers.  In  doing  so,  we  seek  to  ensure 
that  the  limited  numbering  resources  of 
the  NANP  are  used  efficiently. 

2.  Legal  Basis 

5.  The  authority  for  actions  proposed 
in  this  FNPRM  mav  be  found  in  sections 
1,3,4.201-205,251  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  153,  154.  201- 
205,  and  251. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

6.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  proposed  herein.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
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The  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  for  its  activities.  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

7.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  Certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
number  of  commercial  wireless  entities, 
appears  to  be  data  the  Commission 
publishes  bi-annually  in  its  Trends  in 
Telephone  Service  Report.  According  to 
data  in  the  most  recent  report,  there  are 
5,679  interstate  carriers.  These  carriers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchange  service,  and  resellers. 

8.  We  have  included  small  incumbent 
local  exchange  carriers  (LECs)  in  this 
present  RFA  analysis.  As  noted 
previously,  a  "small  business"  under 
the  RFA  is  one  that,  inier  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

9.  Local  Exchange  Carriers  and 
Competitive  Access  Providers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  specifically  for 
small  providers  of  local  exchange 
services.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
wired  telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1,500 
employees.  According  to  the  most 
recent  Commission  data  there  are  1,619 
local  services  providers  with  1 ,500  or 
fewer  employees.  Because  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
we  are  imable  at  this  time  to  estimate 


with  greater  precision  the  number  of 
these  carriers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Of  the  1,619  local  ser\'ice 
providers,  1,024  are  incumbent  local 
exchange  carriers,  411  are  Competitive 
Access  Providers  (CAPs)  and 
competitive  LECs,  131  are  resellers  and 
53  are  other  local  exchange  carriers. 
Consequently,  we  estimate  that  fewer 
than  1,619  providers  of  local  exchange 
service  are  small  entities  or  small 
incumbent  local  exchange  carriers  that 
may  be  affected. 

10.  Cellular  and  Wireless  Telephony. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  for  wireless 
telephony.  The  closest  definition  is  the 
SBA  definition  for  cellular  and  other 
wireless  telecommunications.  Under 
this  definition,  a  cellular  licensee  is  a 
small  entity  if  it  employs  no  more  than 
1,500  employees.  According  to  the  most 
recent  Commission  data,  580  providers 
classified  themselves  as  providers  of 
wireless  telephony,  including  cellular 
telecommunications.  Personal 
Communications  Service,  and 
Specialized  Mobile  Radio  tSMR) 
Telephony  Carriers.  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
ser\'ice  carriers  that  would  qualif}'  as 

'  small  business  concerns  under  the 
SBAs  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  580 
wireless  telephony  carriers  that  may  be 
affected. 

11.  Other  Wireless  Services.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  wireless 
ser\'ices  other  than  wireless  telephony. 
The  closest  applicable  definition  under 
the  SBA  rules  is  again  that  of  cellular 
and  other  wireless  telecommunications, 
under  which  a  ser\'ice  provider  is  a 
small  entity  if  it  employs  no  more  than 
1,500  employees,  ^cording  to  the  most 
recent  Commission  data,  595  providers 
classified  themselves  as  paging  services, 
wireless  data  carriers  or  other  mobile 
service  providers.  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireless  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  595  wireless  service 
providers  that  may  be  affected. 


4.  Description  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

12.  No  new  recording,  recordkeeping 
or  other  compliance  requirements  are 
proposed.  The  proposal,  if  adopted, 
would  create  an  exemption  from 
regulation  for  carriers  operating  in  areas 
where  there  are  only  two  competing 
service  providers. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

13.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards:  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities." 

14.  The  Commission's  action  in  this 
FNPRM  will  benefit  certain  small 
entities  by  exempting  them  from  the 
pooling  requirement  under  certain 
circumstances.  Specifically,  we  seek 
comment  on  whether  carriers,  regardless 
of  size,  in  rate  centers  with  only  two 
service  providers  should  be  exempted 
from  thousands-block  number  pooling. 
Thus,  we  seek  to  further  minimize  the 
burden  on  small  carriers. 

6.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

15.  None. 

B.  Comment  Filing  Procedures 

16.  Pursuant  to  §§1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
August  20.  2003  and  reply  comments  on 
or  before  September  4,  2003.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings.  63  FR  24,121 
(1998). 

17.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  dT  the 
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electronicall 
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18.  Parties 


each  docket  or  rulemaking 
refeilenced  in  the  caption.  In 
transmittal  screen, 
should  include  their  full 
Ppstal  Service  mailing 

the  applicable  docket  or 
jiiunber.  Parties  may  also 
Idctronic  comment  by 

1.  To  get  filing  instructions 
cotunents,  commenters 
m  e-mail  to  ecfs@fcc.gov, 
include  the  following  words 
the  message,  "get  form 
<y<)ur  e-mail  address>."  A 
uid  directions  will  be  sent 
filing  your  comments 
please  notify  Sheryl 
tod^@fcc.gov  that  comments 


filed 
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rulemaking 
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Hampton  Dri 
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19.  In  addition 
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who  choose  to  file  by 
}  an  original  and  four 
filing.  If  more  than  one 
1(  making  number  appears  in 
)  this  proceeding, 
1  nust  submit  two  additional 
additional  docket  or 
nber.  Filings  can  be  sent 
msssenger  delivery,  by 
emight  courier,  or  by 
vemight  U.S.  Postal 
although  we  continue  to 
"ays  in  receiving  U.S. 
mail).  The  Commission's 
Vjstronix,  Inc.,  will  receive 
or  messenger-delivered 
or  the  Commission's 
Massachusetts  Avenue, 
Washington,  DC  20002. 
at  this  location  are  8 
All  hand  deliveries  must 
lef  with  rubber  bands  or 
envelopes  must  be 
before  entering  the  building, 
might  mail  (other  than 
ice  Express  Mail  and 
must  be  sent  to  9300  East 
Capitol  Heights,  MD 
P  )stal  Service  first-class 
Mail,  and  Priority  Mail 

issed  to  the 
Secretary,  Marlene  H. 
of  the  Secretary,  Federal 
it)ns  Commission. 
,  one  copy  of  each 
be  sent  to  the 
duplicating  contractor, 
",445  12th  Street, 
-B402.  Washington,  DC 
qualexint@aol.com; 
863-2898;  phone:  (202) 


ever 
Servi 
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in  this  proceeding  will 
ECFS.  They  will  also  be 
blic  inspection  and 
regular  business  hours 
erence  Information 
II,  445  12th  Street,  SW., 
7,  Washington,  DC  20554. 
be  purchased  from  the 


Corrunission's  duplicating  contractor, 
Qualex  International,  Portals  D,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 
Documents  may  also  be  purchased  ft'om 
the  Commission's  duplicating 
contractor.  Alternative  formats 
(computer  diskette,  large  print,  audio 
recording  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin,  of  the  Consumer  and 
Governmental  Affairs  Bureau,  at  (202) 
418-7426  (voice)  or  (202)  418-7365 
(TTY),  or  at  bmillin@fcc.gov.  This  Public 
Notice  can  also  be  downloaded  in  Text 
and  ASCII  formats  at:  http://www.fcc. 
gov/cib/dro. 

HI.  Ordering  Clauses 

21.  Pursuant  to  the  authority 
contained  in  sections  1,  3,  4,  201-205, 
251  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151,  153,  154, 
201-205,  and  251,  this  Fourth  Report 
and  Order  is  hereby  adopted  and  part  52 
of  the  Commission's  rules  are  amended 
and  adopted  as  set  forth  in  the  Final  rule 
document  (Published  elsewhere  in  this 
issue). 

22.  Pursuant  to  the  authority 
contained  in  sections  1,  2,  3,  4,  251(e), 
254(e),  and  405  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C  151, 
152, 153,  154,  251(e),  254(e),  and  405, 
and  §  1.429  of  the  Commission's  rules, 
A7  CFR  1.429,  the  petition  for 
reconsideration  filed  by  AT&T  on  May 
6,  2002  is  denied. 

23.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  Sections  1 , 
3.4,201-205,251  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  153,  154,  201- 
205,  and  251,  this  FNPRM  of  proposed 
rulemaking  is  hereby  adopted. 

24.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Fourth  Report  and  Order  in  CC 
Docket  No.  99-200  and  CC  Docket  No. 
95-116,  and  Further  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  99-200, 
including  the  Final  Regulatory 
Flexibility  Analysis  and  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  conunon  carriers. 
Telecommunications,  Telephone. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[PR  Doc.  03-18364  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Part  600 

[I.D.071003A] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permit  (EFP) 

AGENCY:  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  National 
Marine  Fisheries  Service  (NMFS). 
ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  conunents. 

summary:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE) 
Multispecies  Fishery  Management  Plan 
(FMP)  and  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish  and 
Sharks  (Highly  Migratory  Species  (HMS) 
FMP).  However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue  the 
EFP.  Therefore,  NMFS  armounces  that 
the  Regional  Administrator  proposes  to 
issue  EFPs  in  response  to  an  application 
submitted  by  the  East  Coast  Tuna 
Association  (ECTA)  that  would  allow 
five  purse  seine  vessels  to  fish  for  giant 
Atlantic  bluefin  tuna  (Thunnus 
thynnus)  in  NE  multispecies  year-round 
Closed  Area  I,  where  use  of  pm-se  seine 
gear  is  currently  prohibited.  The  EFP 
would  exempt  these  vessels  from  the 
gear  restrictions  for  the  Georges  Bank 
Regulated  Mesh  Area.  The  purpose  of 
the  study  is  to  collect  information 
regarding  bycatch  of,  and  interactions  of 
purse  seine  gear  with,  groundfish 
species,  other  species,  and  marine 
mammals,  and  to  record  contact  with 
the  ocean  bottom  or  with  any  Essential 
Fish  Habitat  (EFH).  The  results  of  this 
EFP  would  allow  NMFS  and  the  New 
England  Fisheiy  Management  Council 
(Coimcil)  to  evaluate  the  feasibility  of 
allowing  purse  seine  gear  in  Closed 
Area  I  as  an  exempted  gear  on  a 
permanent  basis.  Regulations  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 


Federal  Register/ Vol.  68,  No.  139/Monday,  July  21,  2003 / Proposed  Rules 


43073 


opportunity  to  comment  on  appltc:aiions 
for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  August  5, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  BlackTiurn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  EFP 
Proposal."  Comments  may  also  be  sent 
via  facsimile  (fax)  to  (978)  281-9135. 
Copies  of  the  draft  Environmental 
Assessment  (EA)  are  available  from  the 
Northeast  Regional  Office  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  W.  Christel,  Fishery 
Management  Specialist,  978-281-9141. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Georges  Bank  and  Southern  New- 
England  (GB/SNE)  NE  multispecies 
year-round  closed  areas  were 
established  under  the  FMP  to  provide 
protection  to  concentrations  of  regulated 
multispecies-particularly  cod,  haddock, 
and  yellowtail  flounder.  Consequently, 
all  fishing  in  these  year-round  closed 
areas  was  prohibited,  with  a  few 
exceptions.  The  only  exceptions 
allowing  access  to  the  closed  areas  were 
fishing  activities  known  to  have  a  very 
low  incidence  of  NE  multispecies 
bycatch.  For  example,  pelagic  midwater 
trawl  gear  was  determined  to  have  a 
negligible  catch  of  NE  regulated 
multispecies  because  the  gear  fishes 
well  off  the  ocean  floor.  As  a  result,  it 
is  an  allowed  gear  in  the  GB/SNE  NE 
multispecies  closed  areas. 

Purse  seine  gear  is  typically  used  to 
target  pelagic  species  such  as  herring, 
mackerel,  and  tuna  that  are 
concentrated  at  or  near  the  surface  of 
the  ocean.  This  type  of  gear  is  not 
designed  or  intended  to  fish  for  species 
at  or  near  the  ocean  floor,  and  is 
typically  considered  to  have  very  little 
interaction  with  bottom-dwelling 
species  such  as  groundfish. 

Observer  data  from  the  1996  tuna 
purse  seine  fishery,  the  last  year  the 
fishery  carried  full-time  observers, 
documenfed  a  small  catch  of  NE 
regulated  groundfish,  other  demersal 
species,  and  bottom  debris  (i.e.,  sponges 
and  empty  shells)  in  20  out  of  39 
observed  sets.  Out  of  these  20  sets,  only 
4  occurred  inside  Closed  Area  I,  in 
depths  ranging  from  28  to  35  fathoms 
(fm)  (51  -  64  meters  (m)).  In  2000,  EFPs 
were  issued  to  four  purse  seine  vessels 
to  collect  information  on  the  interaction 
between  purse  seine  gear  and  demersal 
species  and  their  habitat,  specifically  in 


Closed  Area  I.  Data  from  the  five 
observed  trips  in  Closed  Area  I  from  the 
2000  tuna  purse  seine  experimental 
fishery  did  not  show  any  bycatch  of 
demersal  species.  These  sets  occurred  in 
depths  ranging  from  55  to  86  fm  (100  - 
157  m).  In  2001,  EFPs  were  issued  to  all 
five  vessels  authorized  to  fish  for 
bluefin  tuna  with  purse  seine  gear. 
During  this  experiment,  four  trips  were 
made  into  Closed  Area  I.  On  a  single 
trip,  one  of  the  participating  vessels 
made  three  sets  inside  Closed  Area  I  in 
depths  ranging  from  40  to  60  fm  (73  - 
110  m).  Although  one  basking  shark  was 
caught  and  later  released  alive,  no  other 
interactions  with  non-target  or  protected 
species  and  no  bycatch  of  NE  regulated 
multispecies  occurred  during  the  2001 
experimental  fishery.  During  the  2002 
experimental  fishery,  four  of  the  five 
purse  seine  boats  issued  EFPs  made  32 
sets  in  Closed  Area  I.  There  was  no 
bycatch  of  demersal  finfish,  no 
interaction  with  the  bottom,  and  no 
interaction  with  either  marine  mammals 
or  sharks. 

A  fourth  experimental  fishery  has 
been  requested  by  ECTA  in  order  to 
ascertain,  definitively,  whether  there 
will  be  any  significant  interactions 
between  purse  seine  gear  and  NE 
multispecies  and  EFH.  The  Council  is 
considering  an  exemption  for  tuna  purse 
seine  gear  within  all  groundfish  closed 
areas  as  part  of  Amendment  13  to  the 
FMP. 

Proposed  EFP 

The  proposed  EFP  would  exempt  five 
purse  seine  vessels  fishing  for  giant 
Atlantic  bluefin  tuna  under  50  CFR  part 
635  from  the  gear  restrictions  of  Closed 
Area  I.  as  described  at  50  CFR  648.81(a). 
Sin^ilar  to  the  2000,  2001,  and  2002 
purse  seine  experimental  fisheries  in 
Closed  Area  I,  no  more  than  five  vessels 
would  be  authorized  to  participate. 

The  applicant  has  requested  that  the 
experimental  fishery  begin  on  July  15, 
2003,  and  continue  through  the  end  of 
the  calendar  year  on  December  31,  2003. 
However,  because  of  the  timing  of  the 
application  and  the  length  of  time 
required  to  fully  review  the  application, 
this  EFP,  if  approved,  would  be  issued 
as  soon  as  possible,  but  necessarily  after 
the  requested  July  15,  2003,  date. 

The  tuna  purse  seine  fishing  season  is 
not  scheduled  to  begin  until  August  15, 
2003.  However,  NMFS  is  reviewing 
another  request  by  the  ECTA  to  issue  an 
EFP  that  would  start  the  tuna  purse 
seine  fishing  season  on  July  15.  2003, 
instead  of  August  15,  2003.  Therefore, 
the  exempted  fisherj'  that  would  allow 
tuna  purse  seine  vessels  into  Closed 
Area  I  may  begin  prior  to  August  15, 
2003,  contingent  upon  the  approval  of 


the  EFP  to  begin  the  purse  seine  fishing 
season  earlier.  The  EFP  would  continue 
in  effect  until  the  five  vessels  have 
achieved  their  individual  fishing  quotas, 
or  the  end  of  the  2003  calendar  year, 
whichever  occurs  first.  Although  these 
individual  quotas  may  be  taken  prior  to 
December  31,  they  are  typically  taken  by 
the  middle  of  October.  Because  the 
bluefin  tuna  fishery  takes  place 
throughout  the  waters  off  New  England, 
and  the  concentrations  of  fish  often 
move  between  areas,  it  is  likely  that  the 
fishery  would  take  place  within  Closed 
Area  I  for  only  a  few  weeks,  at  the  most. 

Vessel  captains  would  be  required  to 
record  information  on  bottom  depth, 
depth  of  net,  mesh  size  used,  location  of 
set,  information  on  any  bycatch  species, 
any  interactions  between  the  net  and  the 
bottom,  and  any  incidental  take  of 
marine  mammals  or  protected  species. 
Any  NE  multispecies  that  are  captured 
during  fishing  activities  would  be 
required  to  be  discarded  after 
measurement. 

EAs  that  analyzed  the  impacts  of  the 
experimental  tuna  purse  seine  fishen,' 
on  the  human  environment  were 
prepared  for  the  2000  and  2001 
experimental  fisheries.  A  supplement  to 
the  2001  EA  was  prepared  for  the  2002 
EFP.  These  documents  concluded  that 
the  activities  that  were  conducted  under 
the  EFP  are  consistent  with  the  goals 
and  objectives  of  the  FMP,  are 
consistent  with  the  HMS  FMP,  and  will 
have  no  significant  environmental 
impacts.  The  EAs  also  considered  the 
impacts  of  the  EFP  activities  on  EFH, 
marine  mammals,  and  protected  species 
and  found  that  the  proposed  exempted 
tuna  purse  seine  fisher\'  would  have  no 
significant  impact  on  EFH,  marine 
mammals,  or  protected  species.  An  EA 
was  prepared  for  the  2003  experimental 
fishery,  which  incorporates  the  results 
of  the  2001  and  2002  exempted 
fisheries,  addresses  the  cumulative 
impacts  of  the  proposed  2003  exempted 
fishery,  and  recommends  a  finding  of  no 
significant  impact. 

NOAA  Fisheries  believes  that  one 
additional  EFP  will  provide  the 
necessar\'  data  to  determine 
conclusively  that  there  is  minimal 
interaction  between  purse  seine  gear 
and  NE  multispecies  and  EFH.  The 
Regional  Administrator,  therefore,  has 
made  a  preliminary'  determination  to 
issue  an  Exempted  Fishing  Permit  to 
ECTA. 

If  approved,  EFPs  would  be  issued  to 
the  five  participating  vessels  to  exempt 
them  from  the  restrictions  of  Closed 
Area  I  of  the  FMP. 

Based  on  the  results  of  this  EFP.  this 
action  may  lead  to  further  rulemaking. 
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Authority:  If 

Dated:  July  1 
Virginia  M .  Fa; 

Acting  Director 


Fisheries. ! 
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Atlantic  Striped  Bass  Conservation 
Act;  Atlantic  Striped  Bass  Fishery 


agency: 

Service  (NMF$) 

Atmospheric 

Commerce. 


Natiopal  Marine  Fisheries 

National  Oceanic  and 
i  idministration  (NOAA), 


ACTION: 

Rulemaking 
comments. 


Advar  ce  Notice  of  Proposed 
(^NPR);  request  for 


SUMMARY:  NM 
considering  potential 
Federal  Atlant  ic 
for  the  U.S.  Ejqclusive 
(EEZ)  in  res 
from  the  Atlan  t 
Fisheries  Compiission 
the  Secretary 
The  Commissi  an 
Secretary  rem(  ve 
harvest  of  Atl^tic 
EEZ  after  a  13 
a  28-inch  (71. 
limit  for  the 
commercial 
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fishermen  and 
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issues  that  NM  FS 
relative  to  thes  e 


All 


DATES:  Written 
received  at  the 
facsimile  (fax 
no  later  than  5 
Time  on  or  befbre 
ADDRESSES: 
sent  to:  Anne 
Federal  Fisheries 
Sustainable 
West  Highway 
Spring,  MD 
be  sent  via  fax 
Comments  su 
Internet  will 


20) 


nut 


S  announces  that  it  is 
revisions  to  the 
striped  bass  regulations 
Economic  Zone 
to  recommendations 
ic  States  Marine 

(Commission)  to 
Commerce  (Secretary)- 
recommended  that  the 
the  moratorium  on  the 
striped  bass  in  the 
year  closure:  implement 
-cm)  minimum  size 
repreational  and 
antic  striped  bass 
EEZ;  and  allovSr  states  the 
more  restrictive  rules  for 
vessels  licensed  in  their 

is  soliciting 
this  notice  regarding 
measures  and 
should  consider 
recommendations, 
comments  must  be 
appropriate  address  or 
number  (see  ADDRESSES) 
p.m.  Eastern  Standard 
August  20,  2003. 
Wi  itten  comments  must  be 
I  ange.  Chief,  State- 
Division,  Office  of 
Fisheries,  NMFS,  1315  East 
Room  13317,  Silver 
10.  Comments  may  also 
ko  (301) 713-0596. 
twitted  via  e-mail  or 
be  accepted. 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Meyer,  Fishery  Management  Biologist, 
(301)  713-2334,  fax  (301)  713-0596. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  ANPR  is  promulgated  under  the 
Atlantic  Striped  Bass  Conservation  Act 
(Act),  Public  Law  100-589,  reproduced 
at  16  U.S.C.  1851  note.  Section  9  of  the 
Act  requires  the  Secretary  to  promulgate 
regulations  governing  fishing  for 
Atlantic  striped  bass  in  the  EEZ  that  the 
Secretary  determines:  (1)  are  consistent 
with  the  national  standards  in  Section 
301  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  (16  U.S.C. 
1851);  (2)  are  compatible  with  the 
fishery  management  plan  for  managing 
Atlantic  striped  bass  and  each  Federal 
moratorium  in  effect  on  fishing  for 
Atlantic  striped  bass  within  the  coastal 
waters  of  a  coastal  state;  (3)  ensure  the 
effectiveness  of  State  regulations  on 
fishing  for  Atlantic  striped  bass  within 
the  coastal  waters  of  a  coastal  state;  and 
(4)  are  sufficient  to  assiue  the  long-term 
conservation  of  Atlantic  striped  bass 
populations.  In  developing  the 
regulations,  the  Secretary  is  to  consult 
with  the  Commission,  the  appropriate 
Regional  Fishery  Managenrent  Councils 
(Coimcils),  and  each  affected  Federal, 
state  and  local  government  entity. 

Atlantic  Striped  Bass  management  is 
based  on  the  Commission's  Atlantic 
Striped  Bass  Interstate  Fishery 
Management  Plan  (ISFMP),  first  adopted 
in  1981.  From  1981  - 1994,  four  ISFMP 
Amendments  were  developed  that 
provided  a  series  of  management 
measures  that  led  to  the  rebuilding  of 
the  stocks.  In  1995,  the  Commission 
declared  the  Atlantic  striped  bass 
population  fully  restored  and 
implemented  Amendment  5  to  the 
ISFMP  to  perpetuate  the  stock  so  as  to 
allow  a  commercial  and  recreational 
harvest  consistent  with  the  long-term 
maintenance  of  the  striped  bass  stock. 
Since  then  the  population  has  expanded 
to  record  levels  of  abundance.  To 
maintain  this  recovered  population,  the 
Commission  approved  Amendment  6  to 
the  ISFMP  (Amendment  6)  in  February 
2003  (copies  of  Amendment  6  are 
available  via  the  Commission's  website 
at  www.asmfc.org).  The  Commission 
believes  that  the  measures  contained  in 
Amendment  6  are  necessary  to  prevent 
the  overfishing  of  the  Atlantic  striped 
bass  resource  while  allowing  growth  in 
both  the  commercial  and  recreational 
fishery.  Development  of  Amendment  6 
took  almost  four  years  and  involved 
extensive  input  from  technical  and 
industry  advisors,  and  provided 


numerous  opportunities  for  the  public 
to  comment  on  the  future  management 
of  the  species. 

Amendment  6  incorporates  results  of 
the  most  recent  Atlantic  striped  bass 
stock  assessment,  developed  by  the 
Atlantic  Coast  States,  the  Commission, 
NMFS,  and  the  U.S.  Fish  and  Wildlife 
Service  (see  section  1.2.2  of  Amendment 
6).  In  summary,  the  2001  stock 
assessment  concluded  that  the  overall 
abundance  of  the  stock  is  very  high  and 
fishing  mortality  remains  below  the 
target  rate.  The  stock's  abundance 
increased  steadily  between  1982  and 
1997  and  since  then  has  remained 
stable.  The  fishing  mortality  rate 
increased  steadily  until  1999,  but 
decreased  slightly  in  2000.  Amendment 
6  also  includes  recommendations  to  the 
Secretary  on  the  development  of 
complementary  measures  in  the  EEZ. 
Management  of  Atlantic  striped  bass  in 
the  EEZ  was  one  of  the  issues  that  was 
considered  throughout  development  of 
Amendment  6. 

Recommendation  to  the  Secretary 

On  April  24,  2003,  the  Secretary 
received  a  letter  from  the  Commission 
with  the  following  three 
recommendations  for  implementation  of 
regulations  in  the  EEZ:  (1)  Remove  the 
moratorium  on  the  harvest  of  Atlantic 
striped  bass  in  the  EEZ;  (2)  implement 
a  28-inch  (71.1  cm)  minimum  size  limit 
for  recreational  and  commercial  Atlantic 
striped  bass  fisheries  in  the  EEZ;  and  (3) 
allow  states  the  ability  to  adopt  more 
restrictive  rules  for  fishermen  and 
vessels  licensed  in  their  jurisdictions. 

In  support  of  its  request,  the 
Commission  provided  a  number  of 
reasons  to  justify  opening  the  EEZ  to 
striped  bass  fishing.  These  reasons 
include: 

(1)  In  1995,  due  in  part  to  a  closure 
of  the  EEZ  in  1990  to  striped  bass 
harvest,  the  population  of  this  species 
was  declared  fully  restored  by  the 
Commission.  The  purpose  of  closing  the 
EEZ  was  to  protect  strong  year  classes 
entering  the  population  and  to  promote 
rebuilding  of  the  overfished  population. 

(2)  The  commercial  harvest  is 
controlled  by  hard  quotas;  when  they 
are  reached  the  fishery  is  closed;  and 
overages  are  taken  out  of  next  year's 
quotas.  The  Commercial  quota  will  be 
landed  regardless  of  whether  or  not  the 
EEZ  is  opened. 

(3)  Currently,  recreational  and 
commercial  catches  are  occurring  in  the 
EEZ  and  these  fish  are  required  to  be 
discarded.  Opening  the  EEZ  will 
convert  discarded  bycatch  of  striped 
bass  to  landings. 

(4)  Because  of  management  measures 
implemented  since  1990,  the  striped 
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bass  population  has  recovered  to  a  point 
where  further  examination  of  whether 
this  fishery  should  occur  in  the  EEZ  is 
appropriate.  There  are  expectations 
among  a  number  of  fishing  industry 
stakeholders  that  their  past  sacrifices 
would  result  in  future  opportunities  to 
harvest  striped  bass,  and  therefore,  there 
are  potential  credibility  issues 
associated  with  keeping  the  EEZ  closed, 
especially  in  light  of  the  cmrent  status 
of  the  Atlantic  striped  bass  stock. 

(5)  The  recommendation  to  open  the 
EEZ  is  part  of  Amendment  6  which 
incorporates  new  management 
standards  to  ensure  stock  conservation 
including  targets  and  thresholds  for 
both  mortality  and  spawning  stock 
biomass.  Fishing  mortality  is  currently 
below  the  target  level,  and  spawning 
stock  biomass  is  1.5  times  the  target 
level. 

(6)  Amendment  6  includes  monitoring 
requirements  and  triggers  that  will 


allow  the  Commission  to  respond 
quickly  to  increased  mortality. 

(7)  The  bulk  of  the  public  comment 
(greater  than  75  percent)  received  in 
opposition  cited  expansion  of  the 
commercial  fishery  as  rationale  not  to 
open  the  EEZ.  The  Commission  believes 
the  rationale  is  incorrect  because  the 
commercial  fishery  is  controlled  by  a 
hard  quota. 

The  Commission  stated  that  its 
Atlantic  Striped  Bass  Technical 
Committee  would  monitor  annually  the 
Atlantic  striped  bass  population,  and.  if 
at  some  point  in  the  future  the 
Commission  determines  that  the 
Atlantic  striped  bass  population  is 
overfished  or  that  overfishing  is 
occurring,  it  may  recommend  further 
management  measures  for  the  EEZ. 

NMFS  is  considering  proposed 
rulemaking  to  revise  the  Federal 
Atlantic  striped  bass  regulations  to  be 
compatible  with  Amendment  6  and  is 


seeking  comments  on  implementation  of 
the  Commission's  recommendations  in 
the  EEZ.  After  review  of  comments 
received  from  this  notice,  NMFS  will 
decide  whether  to  initiate  a  lengthy 
review  and  decision-making  process, 
wlfBllB((^j^d  include  preparation  of 
either  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment,  and  the  development  of 
management  measures  to  revise  current 
Federal  regulations  for  Atlantic  striped 
bass  in  the  EEZ. 

Authority:  16  U.S.C.  1851  note. 
Dated:  July  1.=),  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 
(FR  Doc.  03-18491  Filed  7-18-03:  8:45  ami 
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DEPARTME^f^  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  the  Research,  Education,  and 
Economics  T|isl<  Force  Meeting 

AGENCY:  ResBi  irch,  Education,  and 
Economics;  U3DA. 
ACTION:  Notici  of  meeting. 


t  16 


Task 


Task 


SUMMARY:  In 
Federal  Advi 
U.S.C.  App 
Department  o 
meeting  of  tht 
Economics 
DATES:  The 
Economics 
31. 2003. 

The  public 
before  or  up 
meeting  with 

ADDRESSES: 

take  place  at 

(TENTATIVE) 

NW.. 

Written 
may  be  sent  tc 
identified  in  t 
Research.  Ed 
Task  Force 
Secretary, 
Whitten 
Department  o 


a  ccordance  with  the 
spry  Committee  Act,  5 
United  States 
Agriculture  announces  a 
Research,  Education,  and 
Force. 

R^earch,  Education,  and 
Force  will  meet  on  July 


t( 


Oi 


t  le : 


1  nay  file  written  comments 
two  weeks  after  the 
he  contact  person. 
July  31,  the  meeting  will 
Phoenix  Park  Hotel 
I  20  North  Capitol  Street, 
Washington.  DC  20001 

coniments  from  the  public 
the  contact  person 
is  notice  at:  The 
upation.  and  Economics 
ce  of  the  Under 
Rookn  214-W,  Jamie  L. 
Build  ng.  United  States 
f  Agriculture,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250. 

FOR  FURTHER  ItJFORMATION  CONTACT: 

Kathryn  Boots  Executive  Director, 
Research,  Edu  :ation,  and  Economics 
Task  Force;  te  ephone:  (202)  690-0826; 
fax:  (202)  690-2842;  or  email: 
katie.boots@u>  da.gov. 


SUPPLEMENTARY 

Thursday,  Julv 
Education,  anc 
will  hold  a  ger  eral 
Phoenix  Park 
Task  Force  wi 
the  merits  of 
National  Institiites 


INFORMATION:  On 

31.  2003.  the  Research, 
Economics  Task  Force 

meeting  at  the 
lotel  (TENTATIVE).  The 
begin  its  evaluation  of 
ei  tablishing  one  or  more 
focused  on 


disciplines  important  to  the  progress  of 
food  and  Agricultural  science.  In  the 
morning  there  will  be  welcoming 
remarks  made  by  the  Chairman  of  the 
•Task  Force,  Dr.  William  Danforth, 
Chancellor  Emeritus,  Vice  Chairman, 
Board  of  Trustees,  Washington 
University  in  St.  Louis,  as  well  as  the 
USDA  Under  Secretary  for  Research, 
Education,  and  Economics  (REE),  Dr. 
Joseph  J.  Jen.  Welcoming  remarks  will 
be  followed  by  a  presentation  by  Dr. 
Mary  Clutter,  Assistant  Director, 
Directorate  for  Biological  Sciences, 
National  Science  Foundation  (NSF), 
about  how  research  is  conducted  at 
NSF.  Dr.  Anthony  Fauci,  Director  of  the 
National  Institute  of  Allergy  and 
Infections  Diseases,  National  Institutes 
of  Health  (NIH),  will  follow  Dr.  Clutter's 
presentation,  with  a  presentation  about 
how  research  is  conducted  at  NIH. 
Following  Dr.  Fauci's  presentation,  a 
representatJve  from  each  of  the  four  REE 
Agencies,  including  the  Agricultural 
Research  Service  (ARS),  the  Economic 
Research  Service  (ERS),  the  Cooperative 
State  Research,  Education,  and 
Extension  Service  (CSREES),  and  the 
National  Agricultural  Statistics  Service 
(NASS),  will  give  a  brief  presentation  of 
how  research  is  conducted  in  each 
agency.  There  will  be  a  working  lunch, 
followed  by  an  afternoon  session 
consisting  of  a  general  discussion 
among  Task  Force  members  where  they 
will  begin  their  evaluation  of  the  merits 
of  establishing  one  or  more  National 
Institutes  focused  on  disciplines 
important  to  the  progress  of  food  and 
Agricultural  science.  The  Task  Force 
Meeting  will  adjourn  on  Thursday,  July 
31,  2003  around  4  p.m.  This  meeting  is 
open  to  the  public.  Due  to  a  delay,  this 
notice  could  not  be  published  at  least  15 
days  prior  to  the  meeting  date.  The 
meeting  will  be  held  as  scheduled 
because  of  the  significant  sacrifice 
rescheduling  would  require  of  Task 
Force  members  who  have  adjusted  their 
schedules  to  accommodate  the  proposed 
meeting  date. 

Written  comments  for  the  public 
record  will  be  welcomed  before  and  up 
to  two  weeks  following  the  Task  Force 
meeting  (by  close  of  business  Thursday, 
August  14,  2003).  All  statements  will 
become  part  of  the  official  record  of  the 
Research,  Education,  and  Economics 
Task  Force  and  will  be  kept  on  file  for 
public  review  in  the  Office  of  the  Under 
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Secretary  for  Research,  Education,  and 
Economics. 

Dated  Washington,  DC,  this  15  day  of  July 
2003. 

Josepfa  J.  Jen, 

Under  Secretary,  Research,  Education,  and 
Economics.  • 

[PR  Doc.  03-18446  Filed  7-18-03;  8:45  am) 
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DEPARTIMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  To  Seek  Approval  to 
Collect  Information 

AGENCY:  Economic  Research  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
Economic  Research  Service's  (ERS) 
intention  to  request  approval  for  a  new 
information  collection  from  School 
Food  Authorities,  public  primary  and 
secondar}'  school  administrators, 
students,  and  parents  of  students.  The 
study  will  collect  information  on  school 
meal  program  operations,  costs,  and 
outcomes,  and  on  the  characteristics  of 
participating  schools  and  both 
participating  and  non-participating 
students. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  September  24,  2003 
to  be  assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Requests  for  additional  information  or 
to  comment  regarding  this  notice  should 
be  directed  to  Joanne  Guthrie,  Food 
Assistance  and  Nutrition  Research 
Program,  Food  and  Rural  Economics 
Division,  Economic  Research  Service, 
U.S.  Department  of  Agriculture,  1800  M 
Street.  NW.,  Rooin  N2154,  Washington, 
DC  20036-5831;  Telephone:  202-694- 
5373.  Submit  electronic  comments  to 
jguthrie@ers.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Integrated  Study  of  School  Meal 
Costs  and  Outcomes. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  Three  years  from 
date  of  issuance. 
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Type  of  Request:  Approval  to  collect 
information  from  School  Food 
Authorities  (SFAs),  public  primary  and 
secondary  school  administrators, 
students,  and  parents  of  students. 

Abstract:  USDA's  Economic  Research 
Service  (ERS)  has  the  responsibility  to 
provide  social  and  economic 
intelligence  on  consumer,  food 
marketing,  and  rural  issues,  including 
food  security  status  of  the  poor; 
domestic  food  assistance  programs;  low- 
income  assistance  programs;  economic 
food  consumption  determinations  and 
trends;  consumer  demand  for  food 
quality,  safety,  and  nutrition;  food 
market  competition  and  coordination; 
and  food  safety  regulation.  In  carrying 
out  this  overall  mission,  ERS  seeks 
approval  of  information  gathering 
activities  to  conduct  an  integrated  study 
of  school  meal  costs  and  outcomes  for 
the  National  School  Lunch  Program 
(NSLP)  and  School  Breakfast  Program 
(SBP). 

The  integrated  study  will  collect  data 
in  five  domains:  policies  and  practices 
of  schools  and  School  Food  Authorities 
(SFAs)  affecting  school  meal  programs; 
characteristics  of  USDA-reimbursable 
meals  as  offered,  served,  and  consumed; 
costs  and  revenues  of  providing  school 
meals;  student  participation  and 
satisfaction;  and  students'  dietary 
intakes  and  other  student/family 
outcomes.  Data  will  also  be  collected  on 
the  demographic  characteristics  of 
participating  SFAs  and  schools,  and  on 
the  characteristics  of  participating  and 
non-participating  students  and  their 
families. 

This  study  will  update  national 
studies  of  program  costs  and  outcomes 
that  were  conducted  prior  to  the  School 
Meal  Initiative  (SMI)  of  1995.  h  will 
extend  research  findings  from  the 
School  Nutrition  Dietary  Assessment 
Study  II  and  the  School  Meals  Initiative 
Implementation  Study  and  explore,  in  a 
nationally  representative  study,  the 
implications  of  their  findings  for 
program  costs  and  outcomes.  In 
addition,  because  of  its  integrated 
design  and  data  collection,  it  will  allow 
an  unprecedented  level  of  analysis  of 
the  relationship  among  key  operating 
characteristics  (such  as  menu  planning 
systems),  costs,  and  students' 
participation,  consumption  and  quality 
of  diet. 

The  sample  frame  for  the  study  will 
include  public  school  districts  in  the  48 
contiguous  States,  the  District  of 
Columbia,  and,  for  data  to  be  collected 
by  mail,  Alaska  and  Hawaii.  At  all 
Ipvels  of  sampling  for  the  study,  school 
districts  will  be  elected  randomly  with 
probability  proportional  to  size,  and  the 
sample  will  be  nationally 


representative.  A  preliminary  survey 
will  collect  data  on  school  district 
characteristics,  menu  plarming  method, 
program  operations,  and  foodservice 
costs  and  revenues.  Respondents  to  the 
preliminary  survey  will  comprise  the 
sampling  frame  for  the  "main  study."  A 
multi-level  design  will  be  implemented 
to  avoid  overburdened  individual  SFAs 
with  excessive  data  collection 
requir#ient.  All  SFAs  and  schools 
sampled  for  the  main  study  (Level  1) 
will  be  asked  to  provide  data  on  school 
meal  program  operations  and 
information  on  reimbursable  meals 
offered  and  served  during  a  randomly 
assigned  school  week.  A  subset  of  SFAs 
and  schools  (Level  2)  will  be  asked  to 
provide  detailed  information  on 
reported  and  unreported  food  service 
costs.  Student  and  parent  interviews 
will  be  conducted  in  a  separate  subset 
of  SFAs  and  schools  (Level  3)  to  obtain 
information  on  students'  dietary  intakes 
and  other  student/family  outcomes. 

The  study  and  its  data  collection 
methodologies  have  been  designed  to 
minimize  respondent  between  wherever 
possible  without  compromising  data 
quality.  Responses  to  all  surveys  will  be 
voluntary  and  confidential,  to  ensure 
confidentiality,  data  will  be  reported 
only  in  tabular  form,  with  analysis  cells 
large  to  prevent  identification  of 
individual  agencies,  schools,  or  persons. 
The  data  will  not  be  used  to  evaluate 
individual  schools,  school  districts,  or 
States.  All  respondents  will  be  notified 
to  these  confidentiality  assurances  by 
letter  (SFA  and  school  respondents)  or 
Informed  Consent/ Assent  Forms 
(parents  and  children). 

Estimate  of  Burden:  For  the 
preliminary  mail  survey,  burden  for  the 
SFA  Directors  is  estimated  to  be  90 
minutes  per  response.  (All  burden 
estimates  include  time  to  prepare  for 
and  complete  surveys  of  interview.)  Fc(r 
all  Level  1  sites,  the  burden  estimates 
per  response  are  as  follows:  SFA 
Director  mail  survey,  77  minutes; 
Kitchen  Manager  mail  survey,  20 
minutes;  School  Principal  mail  survey, 
25  minutes.  For  the  Level  1-only  and 
Level  3  SFAs,  the  burden  estimates  for 
the  self-administered,  mail-based  Menu 
Sur\'ey  are:  330  minutes  per  SFA 
director,  and  510  minutes  per  Kitchen 
Manager.  For  Level  1  in-person  cost 
interviews,  the  burden  estimates  are  as 
follows:  SFA  Director,  165  minutes; 
SFA  Business  Manager,  60  minutes; 
Kitchen  Manager,  30  minutes;  School 
Principal  Interview,  55  minutes.  For  the 
Level  1  self-administered,  mail-based 
Menu  Survey,  the  burden  estimates  are: 
330  minutes  per  SFA  director  and  690 
minute  per  Kitchen  Manager.  The 
burden  of  Level  3  in-person  CAP! 


interviews  with  students  is  40  minutes 
for  younger  children  and  55  minutes  for 
youth.  The  burden  for  in-persbn  CAP! 
interviews  with  parents  of  younger 
children  (interview  plus  assisting  in  the 
child's  24-hour  dietary  recall)  is 
estimated  at  50  minutes;  the  CAT! 
telephone  interview  with  parents  of 
youth  will  require  20  minutes.  The 
burden  for  in-person  CAPI  second 
recalls  is  25  minutes  in  school  and  30 
minutes  at  home  for  younger  children, 
and  35  minutes  for  youth.  Parents  "of 
younger  children  will  spend  30  minutes 
on  in-person  CAPI  secondary  recall 
inten'iews. 

Estimated  Number  of  Respondents: 
SFA  directors  for  Preliminary  SFA 
survey,  2,079;  for  Level  1  questionnaire, 
672;  for  Level  1  and  3  menu  survey,  280; 
for  cost  interview  and  Level  2  menu 
survey,  392. 

Kitchen  Managers:  For  Level  1 
questionnaire,  2,016;  for  Level  1  and  3 
menu  survey,  840;  for  cost  interview 
and  Level  2  menu  survey,  1,176. 

School  Principals:  For  Level 
questionnaire:  2,016.  for  cost  interview, 
1,176,  SFA  Business  Managers,  392; 
Children  and  Youth,  2.812;  Parents, 
2,250. 

Estimated  Total  Annual  Burden  on 
Respondents:  Total  of  37,140  hours, 
including  8,751  hours  for  SFA  Directors; 
21.924  hours  for  Kitchen  Manager;  1.918 
hours  for  Principals;  392  hours  for  SFA 
Business  Managers;  716  hours  for 
younger  children;  2,393  hours  for  youth; 
and  1,046  hours  for  parents. 

Comments:  Comments  are  invited  on 
.ether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate,  automated,  electronic, 
mechanical  or  other  technology. 
Comments  should  be  sent  to  the  address 
in  the  preamble.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  Office  of  Management 
and  Budget  (OMB)  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 
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Dated:  lune 
Susan  OfFiitt, 

Administrator. 

USDA. 

IFR  Doc.  03-1 

BILUNG  CODE  34«>-7B-M 


Federal  Register /Vol.  68,  No.  139 /Monday,  July  21,  2003 /Notices 


:  0,  2003. 

Economic  Research  Service, 
*45  Filed  7-18-03:  8:45  ami 


DEPARTMEI^  OF  AGRICULTURE 

Forest  Servic  e 

Shasta  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  USD,  V.  Forest  Service. 
ACTION:  Notio  I  of  meeting. 


summary:  Tlie 
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July  30.  2003 
purpose  of  th( 
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working 
future  of  RAC 
dates:  The  m 
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ADDRESSES:  T 
Sierra  Pacific 
Riverside  Av 
Oxyoke  Road 
Highway  273 


Shasta  County  Resource 
raittee  (RAC)  will  meet  on 
in  Anderson,  CA.  The 
meeting  will  be  to  review 
s,  receive  reports  from 
and  discuss  the 
appointments. 
I  leting  will  be  held  on  Julv 
8  a.m.  to  noon. 

le  meeting  will  be  held  at 
ndustries,  19794 
^ue,  Anderson,  CA— off 
jetween  Interstate-5  and 
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Rebeca  France 
Forest  Service 
rfranco@fs.fec 
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p:  ov 
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Discussion  is 
staff  and 
time  will  be 
giving  individ 
address  the  copimittee 

Dated:  July  14l  2003. 
I.  Sharon  Heywiod 
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I^IFORMATION  CONTACT: 
coordinator,  b'SDA 
(530)  242-2322.  E-mail: 
us. 


INFORMATION:  The 

to  the  public. 

imited  to  Forest  Service 
ttee  members.  However, 
«ided  for  public  input, 

jals  the  opportunity  to 
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DEPARTMEN"  OF  COMMERCE 

Submission  f^r  OMB  Review; 
Comment  Reduest 


propo 


ui  de 


The  Departn^ent 
submitted  to 
and  Budget  (O^tB) 
following 
information 
Paperwork  Re( 
chapter  35). 

Agency:  U.S 

Title:  Current 
October  2003 
Computer  Use 

Form  Numbkii 
interviewing  is 


of  Commerce  has 
e  Office  of  Management 

for  clearance  the 
sal  for  collection  of 

r  the  provisions  of  the 
uction  Act  (44  U.S.C. 


Census  Bureau. 
Population  Survey, 
!  chool  Enrollment  and 
Supplement. 

s):  None.  AJl 
done  in  person  or  over 


the  telephone  using  laptop  computers 
and  an  automated  survey  instrument. 
OMB  Approval  Number:  0607-0464. 
Type  of  Review:  Regular  submission. 
Burden  Hours:  11,400. 
Number  of  Respondents:  57,000. 
Average  Hours  Per  Response:  12 
minutes. 

Needs  and  Uses:  The  purpose  of  this 
request  for  review  is  to  obtain  clearance 
for  the  supplemental  inquiry  concerning 
school  enrollment  and  computer  use  to 
be  conducted  in  conjunction  with  the 
October  2003  Current  Population 
Survey  (CPS).  The  school  enrollment 
supplement  is  the  only  source  of 
National  data  on  the  age  distribution 
and  family  characteristics  of  college 
students  and  the  only  source  of 
demographic  data  on  pre-primary 
school  enrollment.  As  part  of  the  federal 
government's  efforts  to  collect  data  and 
provide  timely  information  to  local 
governments  for  policy-making 
decisions,  the  survey  provides  National 
trends  in  enrollment  and  progress  in 
school.  The  Computer  Use  Supplement 
will  provide  a  source  of  National  and 
state  level  data  on  the  demographic, 
social,  and  economic  characteristics  of 
Internet  users  and  non-users.  The 
development  of  statistical  profiles  of 
disadvantaged  groups  will  permit 
public-private  partnerships  to  target 
assistance  to  those  that  are  most  in 
need.  It  will  provide  information  on 
where  users  access  the  Internet  (at 
home,  work,  school,  or  other  facility), 
the  features  used,  and  the  reasons  for 
non-use  of  the  Internet.  The  data  from 
this  supplement  will  provide  policy- 
relevant  information  on  the  U.S. 
population's  access  to,  and  use  of,  these 
technologies.  Such  information  is 
essential  for  tracking  the  rapidly 
changing  trends,  understanding  the 
nature  of  the  changes,  and  planning 
policies  and  programs  that  will  help 
make  information  technologies  even 
more  accessible  across  demographic 
groups  and  geographic  regions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

LegaV/luf/ioriYy;  Title  13  U.S.C, 
Section  182  and  Title  29  U.S.C, 
Sections  1-9. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dbynek@doc.gov). 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  [susan_schechter@omb.eop.gov). 

Dated:  July  15,  2003. 

Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-18408  Filed  7-18-03;  8:45  am) 

BILLING  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Industrial  Reports 
(Wave  I  Mandatory  &  Voluntary 
Surveys). 

Form  Number(s):  MQ325B,  MQ327D, 
MA311D,  MA325F,  MA327C,  MA331A, 
MA331B,  MA331E,  MA332Q,  MA333A, 
MA333M,  MA333N,  MA334B,  MA335A, 
MA335F,  MA335H  and  MA335K. 

OMB  Approval  Number:  0607-0392. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  9,519. 

Number  of  Respondents:  9,309. 

Average  Hours  Per  Response:  54 
minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  a  series  of  monthly,  quarterly, 
and  annual  surveys  as  part  of  the 
Current  Industrial  Reports  (CIR) 
program.  The  CIR  program  focuses 
primarily  on  the  quantity  and  value  of 
shipments  of  particular  products  and 
occasionally  with  data  on  production 
and  inventories:  unfilled  orders, 
receipts,  stocks  and  consumption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover. 

Primary  users  of  these  data  are 
government  agencies,  business  firms,      ~ 
trade  associations,  and  private  research 
and  consulting  organizations.  The 
Federal  Reserve  Board  uses  CIR  data  in 
its  monthly  index  of  industrial 
production  as  well  as  its  annual  revision 
to  the  index.  The  Bureau  of  Economic 
Analysis  (BEA)  and  the  Bureau  of  Labor 
Statistics  (BLS)  use  the  CIR  data  in  the 
estimate  of  components  of  gross 
domestic  product  (GDP)  and  the 
estimate  of  output  for  productivity 
analysis,  respectively.  Many 
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government  agencies,  such  as  the 
International  Trade  Commission, 
Department  of  Agriculture,  Food  and 
Drug  Administration,  Department  of 
Energy,  Federal  Aviation 
Administration,  BEA,  and  International 
Trade  Administration  use  the  data  for 
industrial  analysis,  projections,  and 
monitoring  import  penetration.  Private 
business  firms  and  organizations  use  the 
data  for  trend  projections,  market 
analysis,  product  planning,  and  other 
economic  and  business-oriented 
analysis. 

Due  to  the  large  number  of  surveys  in 
the  CIR  program,  for  clearance  purposes, 
the  CIR  surveys  are  divided  into 
"waves."  There  are  three  waves  that 
include  the  mandatory  and  voluntary 
surveys.  Mandatory  and  voluntary 
surveys  historically  have  been  divided 
into  separate  clearance  requests,  making 
six  separate  clearances.  Each  year,  one 
wave  (or  two  clearance  requests)  is 
submitted  for  OMB  review.  We  are  now 
combining  the  mandatory  and  voluntary 
surveys  of  each  wave  into  one  clearance 
request,  reducing  the  total  number  of 
clearance  requests  from  six  to  three,  and 
the  number  of  OMB  submissions 
annually  from  two  to  one.  This  year  we 
are  submitting  the  mandatory  and 
voluntary  surveys  contained  in  Wave  I 
for  OMB  review. 

Also,  in  this  request,  we  are 
converting  the  MA311D, 
"Confectionery"  and  MA333N,  "Fluid 
Power  Products"  from  mandatory 
collections  to  voluntary.  Due  to  a  lack 
of  funding,  we  are  discontinuing 
M336L,  'Truck  Trailers"  and  MQ332E, 
"Plumbing  Fixtures.  " 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Wave  I  contains  surveys 
that  are  conducted  quarterly  and 
annually. 

Respondent's  Obligation:  Wave  I 
contains  both  mandatory  and  voluntary 
surveys. 

Legal  Authority:  Title  13  U.S.C, 
Sections  182,  224,  and  225. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 


Officer  either  by  fax  (202-395-7245)  or 
e-mail  {susan_schechter@omb.eop.gov). 

Dated:  July  15.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-18409  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  3S1(M)7-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Proposed  Information  Collection; 
Comment  Request;  Survey  of  Income 
and  Program  Participation  (SIPP)  Wave 
1  of  the  2004  Panel 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  19, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer, 
Depai-tment  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  DHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle.  U.S. 
Census  Bureau,  FOB  3,  Room  3387, 
Washington,  DC  20233-8400,  (301)  763- 
3819. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  one  to 
four  years.  Respondents  are  interviewed 
at  4-month  intervals  or  "waves"  over 
the  life  of  the  panel.  The  survey  is 
molded  around  a  central  "core"  of  labor 
force  and  income  questions  that  remain 
fixed  throughout  the  life  of  the  panel. 
The  core  is  supplemented  with 
questions  designed  to  address  specific 
needs,  such  as  obtaining  information  on 


household  members  participation  in 
government  programs  as  well  as  prior 
labor  force  patterns  of  household 
members.  These  supplemental  questions 
are  included  with  the  core  and  are 
referred  to  as  "topical  modules." 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  2004  panel  is  currently  scheduled 
for  4  years  and  will  include  12  waves 
of  interviewing  beginning  February 
2004.  Approximately  62,000  households 
will  be  selected  for-the  2004  panel,  of 
which,  46,000  are  expected  to  be 
interviewed.  We  estimate  that  each 
household  will  contain  2.1  people, 
yielding  96.60Q  interviews  in  Wave  1 
and  subsequent  waves.  Interviews  take 
30  minutes  on  average.  Two  waves  of 
interviewing  will  occur  in  the  2004  SIPP 
Panel  during  FY  2004.  The  total  annual 
burden  for  2004  Panel  SIPP  interviews 
would  be  96.600  hours  in  FY  2004. 

The  topical  modules  for  the  2004 
Panel  Wave  1  collect  information  about: 

•  Recipiency  History 

•  Employment  History 

Wave  1  interviews  will  be  Conducted 
from  February  2004  through  May  2004.  / 

A  10-minute  reinterview  of  3,100 
people  is  conducted  at  each  wave  to 
ensure  accuracy  of  responses. 
Reinterviews  would  require  an 
additional  1,035  burden  hours  in  FY 
2004. 

n.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years  with  each  panel  having 
durations  of  1  to  4  years.  All  household 
members  15  years  old  or  over  are 
interviewed  using  regular  proxy- 
respondent  rules.  During  the  2004 
panel,  respondents  are  interviewed  a 
total  of  12  times  (12  waves)  at  4-month 
intervals  making  the  SIPP  a  longitudinal 
survey.  Sample  people  (all  household 
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III.  Data 


at  the  time  of  the  first 
move  within  the  country 
close  to  a  SIPP  primary 
will  be  followed  and 
their  new  address, 
years  old  or  older  who 
housfehold  after  Wave  1  will  be 
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e.  they  are  not  followed 
habpen  to  move  along  with 
f  le  individual. 
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Type  ofRevtPW 
Affected  Public 
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•  Regular  submission. 
Individuals  or 
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households. 

Estimated  i 
96.600  people 

Estimated 
minutes. 
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Hours:  97,635 
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The  only  cost 
time. 
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Legal  Authokity 
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Cost  to  the  Public: 
respondents  is  their 


;  Obligation:  Voluntary. 

rYv:  Title  13,  United 
182. 


IV.  Request  foi 


Comments 
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proposed  co 
ways  to  enhan(  e 
clarity  of  the  i 
collected;  and 
burden  of  the 
on  respondent! 
use  of  automated 
or  other  forms 
technology. 

Comments  s 
this  notice  wil 
included  in  th( 
Management 
this  informati 
will  become  a 


invited  on:  (a)  Whether 
ection  of  information 
the  proper  performance 
i  of  the  agency,  including 
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collection.  They  also 
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Dated:  July  15 
Gwellnar  Banks 


2003. 
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|FR  Doc.  03-1 


84  ) 


BILLING  CODE  3510  07-P 


An^ilyst.  Office  of  the  Chief 
5  Filed  7-18-03:  8:45  am] 


II  er. 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Proposed  Information  Collection; 
Comment  Request;  Quarterly  Services 
Survey 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  19. 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  Lassman,  U.S. 
Census  Bureau,  Room  2744,  FOB  3, 
Washington,  DC  20233-6500,  and  (301) 
763-7202. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  U.S.  Census  Bureau  proposes  & 
new  quarterly  survey  of  service  industry 
activity  called  the  Quarterly  Services 
Survey  (QSS).  The  QSS  will  begin  a  new 
economic  indicator  series  which  will 
produce,  for  selected  service  industries, 
quarterly  estimates  of  total  operating 
revenue  and  the  percentage  of  revenue 
by  class  of  customer.  In  addition,  we 
also  plan  to  collect  total  operating 
expenses  from  tax-exempt  firms  in 
industries  that  have  a  large  not-for-profit 
component.  Selected  service  industries 
include  information,  professional 
scientific  and  technical  services, 
administrative  and  support  and  waste 
management  and  remediation  services. 
We  plan  to  expand  the  QSS  to  include 
hospitals  and  nursing  and  residential 
care  facilities  beginning  the  first  quarter 
2005. 

We  will  mail  the  survey  at  the  end  of 
March  2004  and  produce  estimates  for 
the  fourth  quarter  2003  and  first  quarter 
2004.  The  first  public  data  release  will 
be  in  September  2004  covering  the 


fourth  quarter  of  2003  and  the  first  two 
quarters  of  2004.  We  will  release 
estimates  no  later  than  90  days  after  the 
end  of  the  quarter  for  each  quarter 
thereafter.  Our  eventual  goal,  however, 
will  be  to  reduce  this  period  to  75  days 
after  the  end  of  the  calendar  quarter. 

The  data  will  be  collected  from  all  of 
the  largest  prms  and  from  a  sample  of 
small-  and  medium-sized  businesses 
selected  using  a  stratified  sampling 
procedure.  Each  quarter  the  sample  will 
be  updated  to  reflect  the  addition  of 
new  business  births  and  firms  and 
organizations  that  have  gone  out  of 
business. 

The  Bureau  of  Economic  Analysis 
will  use  data  gathered  in  this  survey  to 
significantly  improve  its  quarterly  Gross 
Domestic  Product  (GDP)  and  GDP  by 
industry  estimates.  The  data  will 
provide  the  Federal  Reserve  Board  and 
Council  of  Economic  Advisors  with 
timely  information  to  assess  current 
economic  performance.  Other 
goverrunent  and  private  stakeholders 
will  also  benefit  from  a  better 
understanding  of  important  cyclical 
components  of  our  economy. 

II.  Method  of  Collection 

We  will  collect  this  information  by 
mail,  fax.  and  a  telephone  follow-up. 

III.  Data 

OMB  Number:  None. 

Form  Numbeifs):  QS-l(A),  QS-l(E), 
QS-2(A),  QS-2(E).  QS-3(A),  QS-3{E). 

Type  of  Review:  Regular  submission. 

Affected  Public:  Businesses  or  other 
for-profit  organizations;  not-for-profit 
institutions,  and  government  hospitals. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Response:  15  - 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,000  hours. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  for  fiscal  year 
2004  is  estimated  to  be  $130,920  based 
on  the  median  hourly  salary  of  $21.82 
for  accountants  and  auditors. 
(Occupational  Employment  Statistics- 
Bureau  of  Labor  Statistics  "2001 
National  Occupational  Employment  and 
Wage  Estimates")  http://n'ww.bls.gov/ 
oes/2001/oesl32022.htm. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  15,  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
-Information  Officer. 

[PR  Doc.  03-18406  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Proposed  Information  Collection; 
Comment  Request;  Coverage 
Research  Follow-up 

ACTION:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  19, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,  Room 
6625,  14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230  (or  via  the 
Internet  at  dhynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to  Frank  Vitrano,  U.S.  Census 
Bureau,  Building  2,  Room  2012, 
Washington,  DC  20233-9200,  301-763- 
3961. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Improved  coverage  {See  Definition  of 
Terms)  is  one  of  the  four  major  goals  for 


Census  2010.  As  part  of  the  effort  to 
meet  this  goal,  the  Census  Bureau  is 
planning  a  new  operation  as  part  of  the 
2004  Census  Test  that  will  be  conducted 
in  two  sites — Queens,  NY,  and  three 
rural  counties  in  Georgia  (Colquitt,  Tift, 
and  Thomas). 

The  Coverage  Research  Follow-up 
Operation  (CRFU),  which  is  intended  to 
evaluate  the  effectiveness  of  new 
procedures  for  improving  coverage  and 
reducing  duplication,  will  begin  after 
data  capture  for  the  2004  Census  Test 
has  begun.  CRFU  will  gather 
information  regarding  the  presentation 
of  the  residence  rules  instructions  (See 
Definition  of  Terms)  and  the  usefulness 
of  the  coverage  questions  (See 
Definition  of  Terms)  as  presented  on  the 
2004  Census  Test  questionnaire.  In 
addition,  the  CRF*U  results  will  provide 
the  Census  Bureau  with  the  types  of 
possible  person  duplicates  (e.g.,  cases  in 
which  people  have  the  same  name  but 
different  addresses)  that  should  be 
contacted  in  order  to  resolve  residence 
status.  Data  from  the  CRFU  operation 
are  intended  to  help  assure  that  the 
residence  rules  instructions  and 
coverage  questions  are  simple  and  easy 
to  understand. 

Approximately  25,000  households 
will  be  included  in  the  universe  for  this 
operation.  Approximately  10.000 
households  will  be  chosen  based  on 
responses  to  the  2004  Census  Test 
coverage  questions.  These  households 
will  be  drawn  both  from  2004  Census 
Test  mail  returns  and  the  Non-response 
Follow-up  (NRFU— See  Definition  of 
Terms)  returns.  In  addition,  about 
15,000  households  will  be  followed-up 
as  a  result  of  computer  matching  that 
identifies  them  as  potential  duplicates. 

II.  Method  of  Collection 

After  the  2004  Census  Test  data 
collection,  the  Census  Bureau  plans  to 
evaluate  the  effectiveness  of  new 
procedures  for  improving  coverage  and 
reducing  duplication.  The  two-part 
CRFU  operation  will  attempt  to: 

1.  Identify  potential  person  and 
whole-household  duplicates  (See 
Definition  of  Terms)  from  data  collected 
using  the  2004  Census  questionnaire, 

2.  Identify  coverage  problems  from 
the  sample  of  respondents  who  receive 
the  follow-up  questionnaire,  and 

3.  Identify  the  reasons  duplication 
and  coverage  problems  occurred  in  the 
2004  Census  Test. 

The  Unduplication  segment  of  CRFU 
will  first  computer  match  census  data 
capture  files  against  themselves  in  order 
to  find  potential  duplicates.  Some  of 
these  cases,  which  are  either  whole 
household  or  partial  household 
duplicates,  will  be  followed-up  in  the 


field.  The  whole  household  follow-up 
will  be  conducted  by  personal  visits 
since  many  of  these  cases  are  expected 
to  be  the  result  of  geocoding  problems 
or  form-delivery  mix-ups. 

Partial  household  cases  will  first  be 
interviewed  by  telephone,  and  the 
Census  Bureau  will  use  a  personal  visit 
to  attempt  to  resolve  the  "unable  to 
contact"  cases.  The  goal  for  the  partial 
household  cases  is  to  attempt  to 
determine  which  types  can  be  easily 
and  effectively  solved  using  follow-up 
techniques. 

The  follow-up  interview  will  be  used 
to  determine  where  the  person  or 
household  should  be  counted  using 
Census  bureau  residence  rules 
guidelines. 

The  Coverage  section  of  CRFU 
consists  of  a  sample  of  the  households 
that  responded  "yes"  to  the  undercount 
or  overcount  questions  (See  Definition 
of  Terms)  as  well  as  a  sample  of  the 
households  that  answer  "no"  to  the 
coverage  questions.  These  households 
will  be  contacted  either  by  telephone  or 
personal  visit,  and  the  enumerator  will 
conduct  an  interview  using  the 
Coverage  Research  FoUowup 
Questionnaire.  The  items  included  in 
this  questionnaire  will  be  probes  that 
are  intended  to  indicate  whether 
respondents  understood  and  properly 
applied  the  residence  rules  instructions 
included  on  the  2004  Census  Test  form 
[i.e..  whether  they  included  all  the 
appropriate  persons  on  their  form,  and 
excluded  persons  v,?ho  should  have  been 
counted  elsewhere). 

The  follow-up  questionnaire  section 
of  the  test  will  be  conducted  via 
telephone  or  by  personal  visit  beginning 
in  mid-June.  Households  that  refuse  to 
give  information  over  the  telephone  and 
households  that  telephone  inter\'iewers 
are  not  able  to  reach  will  be  selected  for 
personal  visits.  Data  gathered  as  a  result 
of  these  interviews  will  be  processed  at 
the  National  Processing  Center  in 
Jeffersonville,  Indiana. 

Definition  of  Terms 

Coverage — How  well  the  Census 
Bureau  counts  people  and  housing  units 
in  the  census. 

Coverage  Questions  (2004  Census 
Test) — The  undercount  coverage 
question,  which  is  intended  to  identify 
people  who  may  have  been  missed,  will 
ask  the  respondent  if  there  is  anyone 
other  than  the  individuals  already  listed 
who  sometimes  lives  or  stays  at  this 
address.  The  overcount  coverage 
question,  which  is  intended  to  identify 
people  who  may  have  been  misreported, 
asks  whether  individuals  sometimes 
live  or  stay  at  some  other  place. 
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Non-respom  e  Follow-up  (NRFU) — An 
operation  deve  loped  to  obtain 
completed  que  stionnaires  from  housing 
units  for  whicl  the  Census  Bureau  did 
not  receive  a  ci  )mpleted  questionnaire 
in  mail  census  areas  (mailout/mailback, 
update/leave).  Snumerators  visit 
addresses  to  cc  llect  the  information. 
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Dated:  July  15,  2003. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  03-18407  Filed  7-18-03;  8:45  am] 

BILLING  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Materials  Processing  Equipment 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Materials  Processing  Equipment 
Technical  Advisory  Committee  will 
meet  on  August  7,  2003,  9  a.m..  Room 
3884,  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  materials  processing 
equipment  and  related  technology. 

Agenda 

Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Approval  of  minutes  from  previous 
meeting. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Review  of  MPETAC  5-axis 
proposal. 

5.  Update  on  jig  grinder  controls. 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control, 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session  of  the 
meeting.  Reservations  are  not  accepted. 
To  the  extent  that  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  The  public 
may  submit  written  statements  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials,  the 
Committee  suggests  that  presenters 
forward  the  materials  prior  to  the 
me'eting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OSIES/EA/BIS 
MS  3876,  U.S.  Department  of 
Commerce.  14th  St.  &  Constitution  Ave., 
NW.,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  conciurence  of 
the  General  Counsel,  formally 
determined  on  November  30,  2001, 


pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  hsted  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

For  more  information,  contact  Lee 
Aim  Carpenter  on  202-482-2583. 

Dated:  July  14.  2003. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  03-18425  Filed  7-18-03:  8:45  am] 

BILLING  CODE  3510-JT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-827] 

Certain  Cased  Pencils  from  the 
People's  Republic  of  China;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  :  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  January  13,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  and  rescission  in  part  of  the 
administrative  review  of  the 
antidumping  duty  order  on  pencils  from 
the  People's  Republic  of  China  (PRC). 
The  merchandise  covered  by  this  order 
is  certain  cased  pencils  (pencils).  The 
period  of  review  (POR)  is  December  1 , 
2000,  through  November  30,  2001. 
Based  on  our  analysis  of  comments 
received,  these  final  results  differ  from 
the  preliminary  results.  For  details 
regarding  these  changes,  see  the  section 
of  the  notice  entitled  "Changes  Since 
the  Preliminary  Results."  The  final 
results  are  listed  below  in  the  "Final 
Results  of  Review"  section. 
EFFECTIVE  DATE:  July  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stolz  or  Crystal  Crittenden,  Office  of 
AD/CVD  Enforcement,  Office  4,  Group 
U,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230:  telephone  (202)  482-4474  or 
(202)  482-0989,  respectively. 
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SUPPLEMENTARY  INFORMATION: 
Background    > 

On  January  13,  2003,  the  Department 
published  the  preliniinary  results  and 
rescission  in  part  of  the  administrative 
review  of  the  antidumping  duty  order 
on  pencils  from  the  PRC.  See  Certain 
Cased  Pencils  from  the  People's 
Republic  of  China;  Preliminary  Results 
and  Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review,  68  FR  1591 
(January  13,  2003)  [Preliminary  Results). 
We  invited  parties  to  comment  on  our 
preliminary  results  of  review. 
Since  the  publication  of  the 
preliminary  results,  the  following  events 
have  occurred.  During  the  months  of 
January  and  February  2003,  we 
conducted  verifications  of  the 
questionnaire  responses  of  the  exporter/ 
manufacturer  Tianjin  Custom  Wood 
Processing  Co.,  Ltd.  (CalCedar-Tianjin),' 
and  the  exporter  Shandong  Rongxin 
Import  &  Export  Co.,  Ltd.  (Rongxin).  We 
also  conducted  a  verification  of  Kaiyuan 
Group  Corporation's  (Kaiyuan)  sales 
records  for  the  purposes  of  determining 
whether  to  rescind  this<:ompany's 
review.  On  May  7,  2003,  the  Department 
extended  the  time  limit  for  completion 
of  the  final  results  until  no  later  than 
July  12,  2003.  See  Certain  Cased  Pencils 
from  the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  68  FR  24434 
(May  7,  2003).  Interested  parties 
submitted  case  briefs  and  rebuttal  briefs 
on  June  5  and  June  12,  2003, 
respectively. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  order  are 
classified  under  item  number 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Specifically  excluded  from  the  scope  of 


•  Tianjin  Custom  Wood  Processing  Co.,  Ltd.  is 
wholly-owned  by  California  Cedar  Products 
Company  (CalCedar).  CalCedar  is  a  privately  held 
U.S.  company  incorporated  in  the  State  of 
California.  Hereinafter  we  have  referred  to  the 
entity  CalCedar,  including  its  subsidiar>'  Tianjin 
Custom  Wood  Processing  Co.,  Ltd.,  as  CalCedar- 
Tianjin. 


this  order  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-cased 
crayons  (wax),  pastels,  charcoals, 
chalks,  and  pencils  produced  under 
U.S.  patent  number  6,217,242,  from 
paper  infused  with  scents  by  the  means 
covered  in  the  above-referenced  patent, 
thereby  having  odors  distinct  from  those 
that  may  emanate  from  pencils  lacking 
the  scent  infusion. 

Although  the  HTSUS  item  number  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Partial  Rescission 

We  initiated  a  review  on  the  following 
companies:  China  First  Pencil  Co.  Ltd. 
(CFP),  Orient  International  Holding 
Shanghai  Foreign  Trade  Co.,  Ltd  (SFTC), 
CalCedar-Tianjin,  and  Kaiyuan^.  In  the 
Preliminary  Results,  the  Department 
rescinded  the  review  with  respect  to 
CFP,  SFTC,  and  preliminarily  rescinded 
the  review  with  respect  to  Kaiyuan. 

Subsequent  to  our  initiation  of  the 
review,  we  learned  that  Kaiyuan  and 
Rongxin  are  different  companies  which 
should  have  been  listed  separately  in 
the  initiation  notice.  Rongxin,  which  is 
owned  in  part  by  Kaiyuan,  was  the 
exporter  of  subject  merchandise  during 
the  POR,  while  Kaiyuan  did  not 
purchase,  manufacture  or  sell  subject 
merchandise  during  the  POR.  For  this 
reason,  we  preliminarily  rescinded  the 
review  with  respect  to  Kaiyuan. 

Since  the  Department's  preliminary 
results  of  this  review,  we  verified 
Kaiyuan's  sales  records  and  established 
that  this  company  did  not  export  subject 
merchandise  to  the  United  States  during 
the  POR.  Therefore,  we  are  rescinding 
this  review  with  respect  to  Kaiyuan  in 
these  final  results. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
[Decision  Memorandum)  from  Holly  A. 
Kuga,  Acting  Deputy  Assistant 
Secretary,  Import  Administration,  to 
Jeffrey  A.  May,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  July  14,  2003,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandum,  is 
attached  to  this  notice  as  an  Appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 


^  We  initiated  the  review  on  Kaiyuan  believing 
that  the  names  Kaiyuan  and  Rongxin.  refer  to  the 
same  company. 


this  public  memorandum,  which  is  on 
file  in  the  Central  Record  Unit,  room  B- 
099  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  International  Trade 
Administrations  Web  site  at 
www.ia.ita.doc.gov.  The  paper  copy 
and  the  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  findings  at  verification, 
and  our  analysis  of  comments  received, 
we  made  adjustments  to  the  factors  of 
production  and  surrogate  values  used  to 
calculate  margins  in  the  preliminary 
results.  We  have  als6  corrected  certain 
programming  and  clerical  errors  in  our 
preliminary  results,  where  applicable. 
These  adjustments  are  listed  below  and 
discussed  in  detail  in  the  Decision 
Memorandum. 

The  Department  has  determined  that 
South  Korea,  Thailand,  Indonesia,  and 
India  maintain  broadly  available,  non- 
industry  specific  export  subsidies  which 
may  benefit  all  exporters  to  all  export 
markets.  Therefore,  for  the  final  results 
of  this  review,  where  applicable,  we 
eliminated  the  quantities  and  values  of 
imports  from  these  countries  from  the 
import  statistics  used  to  calculate 
surrogate  values.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  From 
the  People's  Republic  of  China,  67  FR 
6482  (Februar>'  12,  2002)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Ball  Bearings  and 
Parts  Thereof  From  the  People's 
Republic  of  China,  68  FR  10685  (March 
6,  2003). 

CalCedar-Tianjin 

We  adjusted  the  surrogate  value  for 
Chinese  lindenwood  slats  to  reflect  the 
actual  volumes  of  slat  grades  CalCedar- 
Tianjin  used  in  production.  See  Factors 
of  Production  Valuation  Memorandum 
dated  July  14,  2003.  We  also  accounted 
for  yield  loss  based  on  CalCedar- 
Tianjin's  actual  loss  incurred  in  cedar 
slat  production.  See  Decision 
Memorandum  at  Comment  3.  We  made 
minor  corrections  to  the  company's  data 
based  on  findings  at  verification.  See 
CalCedar-Tianjin's  Calculation 
Memorandum.  We  adjusted  freight 
distances  for  certain  material  inputs  in 
accordance  with  Department  practice 
resulting  from  Sigma  Corp.  V.  United 
States,  117  F.3d  1401  (Fed.  Cir  1997). 
Finally,  we  made  adjustments  to  the 
constructed  export  prices  (CEP)  to 
account  for  CEP  profit,  imputed  credit 
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incurred  during  pencil 

Decision  Memorandum 

We  made  minor 

the  company's  data  based 

verification.  See 
Call  :ulation  Memorandum. 


S(«, 


As  providec  in  section  782(i)  of  the 
Act,  we  verific  d  the  information . 
submitted  by  I  he  respondents  for  use  in 
our  final  resul  :s.  We  used  standard 
verification  pr  Dcedures  including 
examination  cl  relevant  accounting  and 
production  re<  ords,  and  original  source 
documents  pn  ivided  by  the 
respondents. 

Final  Results  ^f  Review 
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weighted-averbge 
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0.00 

15.76 

114.90 
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requirements  shall 
until  publication  of  the 
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Assessment 

The  Department  will  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  will  assess, 
antidumping  duties  on  all  entries  of 
subject  merchandise  in  accordance  with 
these  final  results.  For  Rongxin,  we  have 
calculated  exporter-specific  duty 
assessment  rates  for  subject 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  POR  to  the  total  quantity  of  sales 
examined  during  the  POR.  We 
calculated  exporter-specific  assessment 
rates  because  there  was  no  information 
on  the  record  which  identified  the 
importers  of  record.  For  CalCedar- 
Tianjin,  we  have  calculated  an  importer- 
specific  duty  assessment  rate  based  on 
the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sale  to  the  total  reported 
entered  value  of  the  sale.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
BCBP  within  15  days  of  publication  of 
these  final  results  of  review. 

Reimbursement  of  Duties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

Administrative  Protective  Orders 

This  notice  also  serves  as  the  only 
reminder  to  parties  subjecf  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  an  APO  in 
accordance  with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  section  751(a)(1)  and  771(i)  of  the 
Act. 


Dated:  July  14,  2003. 
Jeffrey  A.  May, 
Acting  Assistant  Secretary. 

Appendix  Issues  in  Decision 
Memorandum 

Comments 

Comment  1 :  Whether  the  Department 
Should  Value  Black  Graphite  Cores 
Using  Eximkey  Data  or  Data  From  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India 

Comment  2:  Whether  the  Department 
Used  the  Correct  Grade  of  American 
Basswood  Lumber  to  Value  Rongxin's 
Pencil  Slats 

Comment  3:  Whether  the  Department 
Properly  Accounted  for  Wood  Loss 
Comment  4:  Whether  the  Department 
Should  Base  Rongxin's  Dumping  Margin 
on  Partial  Adverse  Facts  Available 
Comment  5:  Ministerial  Errors 
Comment  6:  Whether  the  Department 
Overstated  CalCedar-Tianjin's  Freight 
Costs 

[PR  Doc.  03-18473  Filed  7-18-03;  8:45  am) 
BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-570-827] 

Certain  Cased  Pencils  from  the 
People's  Republic  of  China;  Extension 
of  Time  Limit  for  Preliminary  Results  of 
New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magd  Zalok  or  Paul  Stolz,  AD/CVD 
Enforcement,  Office  4.  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Comme^c^,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone  (202) 482-4162  or  (202)  482- 
4474,  respectively. 

TIME  LIMITS: 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,as  amended  (the  Act) 
requires  the  Department  of  Commerce 
(the  Department)  to  issue  the 
preliminar}'  results  of  a  new  shipper 
review  within  180  days  after  the  date  on 
which  the  review  is  initiated.  However, 
if  the  Department  determines  the  issues 
are  extraordinarily  complicated,  section 
751(a)(2)(B)(iv)  of  the  Act  allows  the 
Department  to  extend  the  deadline  for 
the  preliminary  results  to  up  to  300  days 
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after  the  date  on  which  the  review  is 
initiated. 

Background 

On  February  4,  2003,  the  Department 
published  a  notice  of  initiation  of  the 
new  shipper  antidumping  duty  order  on 
certain  cased  pencils  from  the  People's 
Republic  of  China,  covering  the  period 
December  1,  2001,  through  November 
30,  2002.  See  Certain  Cased  Pencils 
From  the  People's  Republic  of  China: 
Initiation  of  Antidumping  New  Shipper 
Review,  68  FR  5619  (February  4,  2003). 
The  preliminary  results  are  currently 
due  no  later  than  July  27,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  the  issues  in  this 
case  are  extraordinarily  complicated. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  by  120  days  imtil  no 
later  than  November  24,  2003.  See 
Decision  Memorandum  from  Tom 
Futtner,  Acting  Office  Director,  Group 
n,  Office  IV,  to  Holly  A.  Kuga,  Acting 
Deputy  Assistant  Secretary,  Import 
Administration,  dated  concurrently 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of  the 
Department's  main  building.  We  intend 
to  issue  the  final  results  no  later  than  90 
days  after  the  publication  of  the 
preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)  of  the  Act. 

Dated:  July  15,2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
AdministratiorK  Group  II. 

[FR  Doc.  03-18474  Filed  7-18-03;  8:45  am] 

BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Notice  of  Final  Results  of  Antidumping 
Duty  New  Shipper  Review:  Freshwater 
Crawfish  Tall  Meat  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

SUMMARY:  On  February  19,  2003,  the 
Department  published  the  preliminary 
results  of  the  new  shipper  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  (68  FR  7976).  The 
review  covers  one  producer/exporter, 
Weishan  Zhenyu  Foodstuff  Co.,  Ltd. 
(Weishan  Zhenyu),  and  exports  of  the 
subject  merchandise  to  the  United 


States  during  the  period  September  1 , 
2001  through  February  28,  2002. 

Based  on  oiu  analysis  of  the  record, 
including  factual  information  developed 
since  the  preliminary  results,  the  only 
changes  we  have  made  to  the  margin 
calculations  for  Weishan  Zhenyu  were 
for  the  purpose  of  updating  surrogate 
values  to  achieve  contemporaneity. 
These  changes  had  no  impact  on  the 
margin  as  calculated.  See  "Final  Results 
of  Review"  section  below. 

EFFECTIVE  DATE:  July  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilguim  or  Douglas  Kirby,  AD/ 
CVD  Enforcement,  Import 
Administration,.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-3964  or  (202)  482- 
3782,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  published  the  preliminary  results 
of  this  new  shipper  review  on  February 
19,  2003.  See  Notice  of  Preliminary 
Results  of  Antidumping  Duty  New 
Shipper  Reviews:  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China,  68  FR  7976  [Preliminary 
Results).  In  the  preliminary  results,  the 
Department  did  not  address  whether  the 
sale  made  by  Weishan  Zhenyu  in  this 
new  shipper  review  was  bona  fide.  At 
the  time  of  the  Preliminary  Results,  we 
noted  that  the  Department  had  issued  a 
questionnaire  to  Weishan  Zhenyu 's 
importer,  but  had  not  yet  received  the 
response.  Further,  we  indicated  that  we 
would  analyze  any  information 
provided  by  the  importer  of  Weishan 
Zhenyu's  new  shipper  sale  for  purposes 
of  the  final  results  of  this  new  shipper 
review.  Consequently,  we  solicited 
additional  information  regarding  the 
totality  of  circumstances  surrounding 
Weishan  Zhenyu's  sale,  including 
additional  details  on  the  price  and 
quantity,  and  the  details  surrounding 
the  business  relationship  between 
Weishan  Zhenyu  and  its  importer.  In 
the  Preliminary  Results,  we  invited 
comments  from  the  parties.  We  received 
no  comments. 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  this  order  is 
freshwater  crawfish  tail  meat,  in  all  its 
forms  (whether  washed  or  with  fat  on, 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled. 


Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10.10  and 
1605.40.10.90,  which  are  the  new  HTS 
numbers  for  prepared  foodstuffs, 
indicating  peeled  crawfish  tail  meat  and 
other,  as  introduced  by  the  U.S. 
Customs  Service  (as  of  March  1,  2003, 
renamed  the  U.S.  Bureau  of  Customs 
and  Border  Protection)  in  2000,  and 
HTS  items  0306.19.00.10  and 
0306.29.00,  which  are  reserved  for  fish 
and  crustaceans  in  general.  The  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

Analysis 

In  the  Preliminary  Results,  we  invited 
comments  from  the  parties.  We  received 
no  comments.  However,  the  Crawfish 
Processors  Alliance,  the  Louisiana 
Department  of  Agricuhure  and  Forestry, 
and  Commissioner  Bob  Odom 
(collectively  the  "Domestic  Interested 
Parties  ")  provided  timely  factual 
information  to  rebut  the  importer's  May 
19  questionnaire  response.  The 
information  provided  in  the 
supplemental  questionnaire  responses 
and  the  Domestic  Interested  Parties' 
factual  submission  is  addressed  in  the 
Memorandum  to  the  File  through 
Barbara  E.  Tillman,  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  Group  III:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China:  Analysis  of  Weishan 
Zhenyu's  New  Shipper  Transaction, 
dated  July  14,  2003  (Weishan  Zhenyu 
Memo),  which  is  on  file  in  the  Central 
Records  Unit,  room  B-099  of  the  main 
Commerce  Building. 

We  have  now  analyzed  all  of  the 
information  provided  by  interested 
parties  with  respect  to  the  question  of 
whether  Weishan  Zhenyu's  sale  under 
review  constitutes  a  bona  fide  sale.  As 
discussed  fully  in  the  Weishan  Zhenyu 
Memo,  we  find  that,  based  on  the 
information  on  the  record  regarding 
Weishan  Zhenyu's  single  sale  to  the 
U.S.,  we  cannot  conclude  that  the  sale 
was  not  bona  fide.  However,  if  during 
the  conduct  of  our  administrative 
review  or  other  new  shipper  reviews  of 
this  order,  we  uncover  any  information 
which  shows  that  this  was  not  a 
legitimate  commercial  transaction,  we 
may  consider  whether  it  is  appropriate 
to  initiate  a  changed  circumstances 
review,  or  whether  it  is  appropriate  to 
refer  the  matter  to  the  U.S.  Bureau  of 
Customs  and  Border  Protection  (BCBP). 
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Final  Results  c  f  Review 

Based  on  oui  analysis  of  information 
obtained  after  I  he  Preliminary  Results 
from  the  impoiter's  questionnaire 
responses  and  he  Domestic  Interested 
Parties'  commf  nts  thereon,  we  have 
made  not  made  any  changes  to  the 
margin  calcula  ion  methodology  for 
VVeishan  Zhen;  u.  For  factors  of 
production  for  which  more 
contemporanec  us  data  have  become 
available  since  the  preliminary  results, 
we  updated  th(  factor  values 
accordingly.  H  )wever,  these  changes 
had  no  impact  3n  the  margin. 
Accordingly,  v\  e  continue  to  find  that  a 
margin  of  zero  percent  exists  for 
VVeishan  Zhen  u  for  the  period 
September  1,  2  301  through  February  28. 
2002.  The  Depi  irlment  will  issue 
assessment  ins  ructions  directly  to 
BCBF. 
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effect  on  the  date  of  entry.  The  PRC- 
wide  rate  is  currently  223.01  percent. 
There  are  no  changes  to  the  rates 
applicable  to  any  other  company  under 
this  order. 

Notification  to  Interested  Parties 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  final  results  of  review  within 
five  days  of  the  date  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.224(b).  This  notice  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  th^ 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction^of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  review  and  notice 
are  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

DaU-tl;  July  14.  2003. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretary: 
[FR  Dor.  03-18472  Filed  7-18-03;  8:4.'i  am] 

BILLING  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-863] 

Koney  from  the  People's  Republic  of 
China:  Extension  of  Time  Limit  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of  New 
Shipper  Antidumping  Duty  Review. 

EFFECTIVE  DATE:  July  21,  2003, 


FOR  FURTHER  INFORMATION  CONTACT: 

Brandon  Farlander  or  Abdelali 
Elouaradia  at  (202)  482-0182  or  (202) 
482-1374,  respectively;  Antidumping 
and  Countervailing  Duty  Enforcement 
Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  received  timely 
requests  from  Shanghai  Xiuwei 
International  Trading  Co.,  Ltd. 
(Shanghai  Xiuwei)  and  Sichuan- 
Dujiangyan  Dubao  Bee  Industrial  Co., 
Ltd.  (Sichuan  Dubao),  in  accordance 
with  19  CFR  351.214(c),  for  new  shipper 
reviews  of  the  antidumping  dutyorder 
on  honey  from  the  People's  Republic  of 
China  (PRC),  which  has  a  December 
annual  anniversary  month  and  a  June 
semiannual  anniversary  month.  On 
January  30,  2003.  the  Department  found 
that  the  request  for  review  met  all  the 
regulatory  requirements  set  forth  in 
section  351.214(b)  of  the  Department's 
regulations  and  initiated  this  new 
shipper  antidumping  review  covering 
the  period  February  10,  2001,  through 
November  30,  2002.  See  Honey  from  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping  Reviews,  68 
FR  5868  (February  5,  2003).  The 
preliminary'  results  are  currently  due  no 
later  than  July  29.  2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Section  751(a)(2)(B)(iv)  of  the  Act  and 
section  351.214(i){l)  of  the  regulations 
require  the  Department  to  issue  the 
preliminan,'  results  of  a  new  shipper 
review  within  180  days  after  the  date  on 
which  the  new  shipper  review  was 
initiated,  and  final  results  of  review 
within  90  days  after  the  date  on  which 
the  preliminary  results  were  issued.  The 
Department  may,  however,  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  a  new  shipper 
review  to  300  days  if  it  determines  that 
the  case  is  extraordinarily  complicated. 
The  Department  has  determined  that 
this  case  is  extraordinarily  complicated, 
and  the  preliminary  results  of  this  new 
shipper  review  cannot  be  completed 
within  the  statutory  time  limit  of  180 
days.  Specifically,  the  Department 
needs  additional  time  to  research  the 
appropriate  surrogate  values  used  to 
value  raw  honey.  Moreover,  the 
Department  is  also  researching  whether 
the  sales  that  form  the  basis  of  the 
review  request  are  bona  fide  sales.  In 
this  regard,  the  Department  has  issued 
supplemental  questionnaires  requesting 
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additional  information  about  the  bona 
fides  of  the  sales  under  review.  Given 
the  issues  in  this  case,  the  Department 
finds  that  this  case  is  extraordinarily 
complicated,  and  cannot  be  completed 
within  the  statutory  time  limit. 

Accordingly,  the  Department  is  fully 
extending  the  time  limit  for  the 
completion  of  the  preliminary'  results  by 
300  days,  to  November  26,  2003,  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act  and  351.214(i)(2)  of  the 
Department's  regulations.  The  final 
results  will  in  turn  be  due  90  days  after 
the  date  of  issuance  of  the  preliminary 
results,  unless  extended. 

Dated;  |uly  14,  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration.  Group  HI. 

[FR  Doc.  0,3-18470  Filed  7-18-03;  8:45  am] 

BILLING  CODE  3S10-D&-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-601] 

Notice  of  Postponement  of  Final 
Results  of  2001-2002  Administrative 
Review:  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and 
Unfinished,  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Grasso  at  (202)  482-3853  or 
Andrew  Smith  at  202-482-1276,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  ("the  Act"), 
requires  the  Department  to  issue  the 
preliminar\'  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  v/ithin  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively.  Further,  the  Department 
may  extend  the  time  for  making  a  final 
determination  without  extending  the 
time  for  making  a  preliminary 


determination,  if  such  final 
determination  is  made  not  later  than 
300  days  after  the  date  on  which  the 
preliminary  determination  is  published. 

Postponement  of  Final  Results 

On  July  24.  2002,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China,  covering  the 
period  June  1,  2001  to  May  31,  2002  (67 
FR  48435).  On  Februar}'  14,  2003,  the 
Department  published  the  preliminary 
results  and  partial  rescission  of  this 
administrative  review  of  TRBs  from  the 
PRC.  See  Tapered  Roller  Rearings  and 
Parts  Thereof  Finished  and  Unfinished, 
From  the  People's  Republic  of  China: 
Preliminan,'  Results  of  2000-2001 
Administrative  Review  and  Partial 
Rescission  of  Review,  68  FR  7500 
(February  14,  2003)  {"Preliminary 
Results").  In  the  Preliminary  Results  we 
stated  that  we  would  make  our  final 
determination  for  the  antidumping  duty 
investigation  no  later  than  120  days 
after  the  date  of  publication  of  the 
preliminary  results  (i.e..  June  14,  2003). 
On  June  12.  2003,  we  extended  the  time 
limit  for  completion  of  the  final  results 
to  not  later  than  July  16,  2003  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Due  to  the  complexity  of  the  issues, 
the  Department  concludes  that  these 
reviews  are  extraordinarily  complicated. 
See  Memorandum  from  Team  to  Jeffrey 
May,  "Extension  of  Time  Limit  for  Final 
Results,"  dated,  July  16,  2003. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  these 
final  results  to  not  later  than  December 
11,  2003,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  and  777(i){l)  of  the 
Act. 

Dated:  [uly  15.  2003. 
Jeffrey  May. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  03-18471  Filed  7-18-03;  8:45  am] 

BILLING  CODE  3510-DS-P 


ACTION:  Notice. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Fire  Codes:  Request  for 
Proposals  for  Revision  of  Codes  and 
Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce, 


SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  codes  and 
standards,  and  requests  proposals  from 
the  public  to  amend  existing,  or  begin 
•  the  process  of  developing  new,  NFPA 
fire  safety  codes  and  standards.  The 
purpose  of  this  request  is  to  increase 
public  participation  in  the  system  used 
by  NFPA  to  develop  its  codes  and 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve,   . 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  Interested  persons  may  submit    -j 
proposals  on  or  before  the  dates  listed 
with  the  standards. 
ADDRESSES:  Casey  C.  Grant,  Secretary. 
Standards  Council,  NFPA,  1 
Batterymarch  Park,  Quincy, 
Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Casey  C.  Grant,  Secretary.  Standards 
Council,  at  above  address,  (617)  770- 
3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  Federal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  federal  regulations 
concerning  fire  safety.  Often,  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  part  51, 

Request  for  Proposals 

Interested  persons  may  submit 
proposals,  supported  by  written  data, 
views,  or  arguments  to  Casey  C.  Grant, 
Secretary-,  Standards  Council,  NFPA.  1 
Batterymarch  Park,  Quincy, 
Massachusetts  02269-9101.  Proposals 
should  be  submitted  on  forms  available 
from  the  NFPA  Codes  and  Standards 
Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  ideatif\'  the 
document,  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5  p.m.  local  time  on  the  closing  date 
indicated  would  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  code  or  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report,  which 
will  include  a  copy  of  written  proposals 
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that  have  beeti  received,  and  an  account     the  NFPA  Committee  as  the  Report  on         submitted  a  written  proposal  will 
of- their  dispc  sition  of  each  proposal  by       Proposals.  Each  person  who  has  receive  a  copy  of  the  report. 


Documen 


No/edition 


Title 


Proposal  clos- 
ing date 


NFPA  1 
NFPA  1 
NFPA  1 
NFPA  1 
NFPA  1 
NFPA  1 


-2003 

1-200J 

1A-19<9 

2-200C 

3-200i 

3D-20<  2 


NFPA  13E-20<0 

NFPA  13R-20<2 

NFPA  15-2001  . 
NFPA  24-2002  . 
NFPA  35-199C  . 
NFPA  55-2002   . 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


®-2l  03 


59A-20(  1 

76-2002 

72vS;-2 

99-2002 

99B-20q2 

101®- 

102-1S 

110-20Ct 

111-20(11 

225-P- 

284-P- 

291-2 

326-1? 

329-1? 


19S5 


-20C2 
19S9 


19S9 


NFPA  501 
NFPA  501 A 


20C3 


2(03 


NFPA  1221-2CD2 

NFPA  520-1 9S  9 
NFPA  600-200  D 
NFPA  601 -20CO 
NFPA  720-200  3  . 

NFPA  850-20C  D  . 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


851-20(1) 

909-20C 1 

914-20C1 

1003-2CD0 

1035-2CD0 

1192-20  32 

11 94-20 D2 

1410-2CX) 

1452-2CX) 

1581-2G30 

1971-2CD0 

1976-2CD0 

201 0-P* 

5000T"- 2002 


Uniform  Fire  Code^"^ 

Standard  for  Low-.  H/ledium-,  and  Higfi-Expansion  Foam  Systems  

Standard  for  Medium-  and  High-Expansion  Foam  Systems 

Standard  on  Carbon  Dioxide  Extinguishing  Systems  6/27/2003 

Standard  for  the  Installation  of  Sprinkler  Systems  

Standard  for  the  Installation  of  Sprinkler  Systems  in  One-  and  Two-Family  IDwellings  and 
Manufactured  Homes. 

Recommended  Practice  for  Fire  Department  Operations  in  Properties  Protected  by  Sprinkler 
and  Standpipe  Systems. 

Standard  for  the  Installation  of  Sprinkler  Systems  in  Residential  Occupancies  up  to  and  In- 
cluding Four  Stories  in  Height. 

Standard  for  Water  Spray  Fixed  Systems  for  Fire  Protection  

Standard  for  the  Installation  of  Private  Fire  Service  Mains  and  Their  Appurtenances  

Standard  for  the  Manufacture  of  Organic  Coatings  

Standard  for  the  Storage,  Use,  and  Handling  of  Compressed  Gases  and  Cryogenic  Fluids  in 
Portable  and  Stationary  Containers,  Cylinders,  and  Tanks. 

Standard  for  the  Production.  Storage,  and  Handling  of  Liquefied  Natural  Gas  (LNG)  

Recommended  Practice  for  the  Fire  Protection  of  Telecommunications  Facilities  

National  Fire  Alarm  Code®  

Standard  for  Health  Care  Facilities 

Standard  for  Hypobaric  Facilities 

Life  Safety  Codei  

Standard  for  Grandstands,  Folding  and  Telescopic  Seating,  Tents,  and  Membrane  Structures 

Standard  for  Emergency  and  Standby  Power  Systems  

Standard  on  Stored  Electrical  Energy  Emergency  and  Standby  Power  Systems  

Model  Manufactured  Home  Installation  Standard 

Standard  Test  Method  for  Mattresses  for  Correctional  Occupancies  

Recommended  Practice  for  Fire  Flow  Testing  and  Marking  of  Hydrants 

Standard  for  the  Safeguarding  of  Tanks  and  Containers  for  Entry,  Cleaning,  or  Repair  

Recommended  Practice  for  Handling  Releases  of  Flammable  and  CombustibleLiquids  and 
Gases. 

Standard  on  Manufactured  Housing  

Standard  for  Fire  Safety  Criteria  for  Manufactured  Home  Installations,  Sites,  and  Commu- 
nities. 

Standard  for  the  Installation.  Maintenance,  and  Use  of  Emergency  Services  Communications 
Systems. 

Standard  on  Subterranean  Spaces 

Standard  on  Industrial  Fire  Brigades 

Standard  for  Security  Services  in  Fire  Loss  Prevention  

Recommended  Practice  for  the  Installation  of  Household  Carbon  Monoxide  (CO)  Warning 
Equipment. 

Recommended  Practice  for  Fire  Protection  for  Electric  Generating  Plants  and  High  Voltage 
Direct  Current  Converter  Stations. 

Recommended  Practice  for  Fire  Protection  for  Hydroelectric  Generating  Plants" 

Code  for  the  Protection  of  Cultural  Resources  

Code  for  Fire  Protection  of  Historic  Structures 

Standard  for  Airport  Fire  Fighter  Professiona  Qualifications  

Standard  for  Professional  Qualifications  for  Public  Fire  and  Life  Safety  Educator 

Standard  on  Recreational  Vehicles 

Standard  for  Recreational  Vehicle  Parks  and  Campgrounds 

Standard  on  Training  for  Initial  Emergency  Scene  Operations  

Guide  for  Training  Fire  Service  Personnel  to  Conduct  DwelHng  Fire  Safety  Surveys 

Standard  on  Fire  Department  Infection  Control  Program  

Standard  on  Protective  Ensemble  For  Structural  Fire  Fighting .-. 

Standard  on  Protective  Ensemble  for  Proximity  Fire  Fighting 

Standard  on  Aerosol  Fire  Extinguishing  Systems  

Building  Construction  and  Safety  CodeT^  


1/5/2004 
8/1/2003 
8/1/2003 
NFPA  12 
11/5/2004 
11/5/2004 

6/27/2003 

11/5/2004 

12/31/2004 
11/5/2004 
8/29/2003 
6/27/2003 

6/27/2003 

6/27/2003 

12/31/2004 

6/27/2003 

6/27/2003 

10/17/2003 

10/17/2003 

6/27/2003 

6/27/2003 

8/1/2003 

1/5/2004 

11/5/2004 

8/29/2003 

8/29/2003 

8/1/2003 
8/1/2003 

1/5/2004 

6/28/2002 
6/27/2003 
6/27/2003 
6/27/2003 

6/27/2003 

6/27/2003 
6/27/2003 
6/27/2003 

16/27/2003 
6/27/2003 
6/27/2003 
6/27/2003 
6/27/2003 
6/27/2003 
6/27/2003 

10/31/2003 

10/31/2003 
8/27/2003 

10/17/2003 


P*  Proposed 
Codes  and  Standards 

"NFPA  102 
101®.  Life 
currently 


Sal  sty 


addre:  ised 


NEW  drafts  may  be  downloaded  from  NFPA's  Web  site  at  www.nfpa.org/Codes/Drafts.asp.  They  are  also  available  from  NFPA 

Administration,  1  Batterymarch  Pari<,  P.O.  Box  9101,  Quincy,  MA  02269-9101. 
2(X)6  is  scheduled  to  become  mainly  an  extract  document,  drawing  its  requirements  from  NFPA  1,  Uniform  Fire  Code®,  NFPA 
Code®,  and  NFPA  5000''".  Building  Construction  and  Safety  Code'^'.  Proposals  are  especially  encouraged  on  subjects  not 
in  NFPA  1-2003.  NFPA  101-2003,  and  NFPA  5000-2003. 
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Dated:  July  11.  2003. 
Arden  L.  Bement,  Jr., 
Director. 
[PR  Doc.  03-18486  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  3510-13-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.071503A] 

Vessel  Monitoring  Systems  (VMS); 
Certification  of  New  VMS  Unit  for  Use 
in  Northeast  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  VMS  unit  certification. 

SUMMARY:  NMFS  announces  the 
approval  and  certification  of  the 
Boatracs  FMCT  (Fisheries  Mobile 
Communications  Transceiver)  VMS  unit 
for  use  in  all  fisheries  in  the 
northeastern  United  States  in  which 
VMS  units  are  required. 

DATES:  The  new  FMCT  VMS  unit  can  be 
used  effective  July  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Northeast  Office  for  Law  Enforcement, 
VMS  Program,  telephone  978-281- 
9213. 

SUPPLEMENTARY  INFORMATION: 
Regulations  at  50  CFR  648.9  set  forth 
VMS  requirements  for  fisheries  in  the 
northeastern  United  States  that  require 
the  use  of  VMS  for  fishery  monitoring 
and/or  reporting.  Specifically,  §  648.9(b) 
lists  minimum  VMS  performance 
criteria  that  a  VMS  unit  must  meet  in 
order  to  be  certified  for  use. 

NMFS  has  reviewed  all  components 
of  the  FMCT  and  other  information 
provided  by  the  vendor  and  has 
certified  the  following  unit  for  use  in  all 
Northeast  fisheries  in  which  VMS  units 
are  required:  Boatracs  FMCT,  available 
from  Boatracs,  1935  Cordell  Court.  El 
Cajon,  CA  92020-0911,  Telephone: 
(619)  438-6000, 1-800-336-8722. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  luly  15,  2003. 
Virginia  M.  Fay,  .  . 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  03-18490  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  071503E] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Serx'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council),  its 
Executive  Committee,  and  its  Demersal 
Species  Committee  meeting  as  a  Council 
Committee  of  the  Whole  with  the 
Atlantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Summer 
Flounder,  Scup  and  Black  Sea  Bass 
Board,  and  Bluefish  Board(s).  will  hold 
a  public  meeting. 

DATES:  The  meetings  will  be  held  on 
Monday,  August  4,  to  Thursday,  August 
7,  2002.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Wyndham  Baltimore  Inner  Harbor, 
101  W.  Fayette  Street,  Baltimore,  MD; 
telephone:  410-752-1100. 

Council  address;  Mid-Atlantic  Fisherj' 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  Monday. 
August  4,  2003.  1  p.m.  -  3  p./n.-There 
will  be  a  presentation  by  NMFS'  Office 
of  Sustainable  Fisheries 

Monday,  August  4,  2003,  3  p.m.  -  4 
p.m.-The  Executive  Committee  will 
meet,  to  review  congressional 
correspondence  and  the  status  of 
Council's  audits. 

Tuesday,  August  5,  2003,  8:30  a.nt.  - 
9:30  a.m.-The  Council  will  convene  to 
discuss  options  concerning  Adantic 
Mackerel,  Squid,  and  Butterfish 
Framework  4. 

Tuesday,  August  5,  2003,  9:30  a.m.  - 
1 1  a.m.-There  will  be  a  report  of  the 
37th  Stock  Assessment  Review 
Committee  (SARC). 

Tuesday,  August  5,  2003,  11  a.m.  to 
noon— The  Council  will  discuss 
Summer,  Founder,  Scup,  and  Black  Sea 
Bass  Frameworks  3  and  4. 

Tuesday,  August  5,  2003,  1  p.m.  to  4 
p.m.-Theie  will  be  a  Council  and  Public 
Session  on  NMFS'  Outreach  Efforts. 


Tuesday,  August  5,  2003,  4  p.m.  to 
5:30  p.m.-The  Council  will  meet  jointly 
with  the  ASMFC's  Bluefish  Board 
regarding  2004  specifications  for 
bluefish. 

Tuesday,  August  5,  2003  6  p.m.  to  8 
p.m.-There  will  be  an  additional  Public 
Session  on  NMFS'  Outreach  Efforts. 

Wednesday,  August  6,  8:30  a.m.  to  5 
p.m.-The  Council  will  meet  jointly  with 
the  ASMFC's  Summer  Flounder,  Scup, 
and  Black  Sea  Bass  Board  regarding 
summer  flounder,  scup,  and  black  sea 
bass  specifications  for  2004. 

Thursday.  August  7,  9  a.m.  to  2  p.m.- 
Council  will  meet  to  receive  reports 
from  its  committees. 

Agenda  items  for  the  Council  meeting 
are:  On  Monday,  a  presentation  by 
NMFS'  regarding  Amendment  1  to 
NMFS'  Highly  Migratory'  Species  (HMS) 
Fishery  Management  Plan  (FMP)  with 
particular  emphasis  on  shark 
management.  The  Executive  Committee 
will  convene  to  review  Congressman 
Gilchrest's  July  8.  2003  letter  regarding 
Individual  Fishing  Quotas  (ITQ),  and 
status  of  Council's  audit  (if  available)  for 
fiscal  yearsl999,  2000,  and  2001.  On 
Tuesday,  the  Council  will  review  and 
adopt  Atlantic  Mackerel,  Squid,  and 
Butterfish  Framework  4  regarding 
extending  the  Illex  squid  moratorium; 
receive  the  37th  SARC  report  on  spiny 
dogfish,  surfclams,  and  Illex  squid; 
review  and  adopt  Summer  Flounder, 
Scup.  and  Black  Sea  Bass  Framework  3 
regarding  Winter  1  and  Winter  2 
rollover  and  April  15  summer  period 
start  date;  review  and  adopt  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Framework  4  regarding  transfer  of  scup 
at  sea.  The  Council  will  then  receive  a 
report  from  NMFS'  on  its  Outreach 
Efforts  regarding  current  NMFS' 
programs  and  the  agency's  future 
directions  and  strategies  for  same.  The 
Council  and  ASMFC's  Bluefish  Board 
will  review  Monitoring  Committee 
recommendations  regarding  the  2004 
harvest  level  and  commercial 
management  measures,  and  recommend 
the  2004  harvest  level  and  commercial 
management  measures  for  bluefish.  On 
Wednesday,  the  Council  and  ASMFC's 
Summer  Flounder,  Scup,  Black  Sea  Bass 
Board(s)  will  review  Monitoring 
Committee  recommendations  regarding 
the  2004  harvest  level  and  commercial 
management  measures,  and  recommend 
the  2004  har\'est  level  and  commercial 
management  measures  for  summer 
flounder,  scup,  and  black  sea  bass.  The 
Council,  on  Thursday,  will  receive  and 
discuss  organizational  and  committee 
reports  including  tilefish  actions,  the 
New  England  Council's  report,  and  the 
South  Atlantic  Council's  report. 
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Although  n  on-emergency  issues  not 
contained  in  his  agenda  may  come 
before  the  Coi  incil  and  ASMFC  for 
discussion,  \i  ese  issues  can  not  be  the 
subject  of  for  nal  Council  action  during 
this  meeting.  Council  action  will  be 
restricted  to  t  lose  issues  specifically 
listed  in  this  lotice  and  any  issues 
arising  after  p  ublication  of  this  notice 
that  require  e  nergency  action  under 
section  305(c  of  the  Magnuson-Stevens 
Act,  providec  the  public  has  been 
notified  of  th(  i  Council's  intent  to  take 
final  action  tc  address  the  emergency. 

Special  Accoi  omodations 

This  meetii  g  is  physically  accessible 
to  people  wit  i  disabilities.  Requests  for 


sign  language 
auxiliary  aids 


interpretation  or  other 
should  be  directed  to 


Joanna  Davis  it  the  Council  (see 
ADDRESSES)  ai  least  5  days  prior  to  the 
meeting  date. 

Dated:  [uly  iJ.  200.3 
Richard  W.  Sui  di 

Acting  Director  Office  of  Sustainable 
Fisheries.  Natic  nal  Marine  Fisheries  Service. 
(FR  Doc.  03-18  »89  Filed  7-18-03:  8:45  ami 

8ILUNG  CODE  351  >-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSIOr 

Sunshine  Acl  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:30  a.m.,  Wednesday, 

luly  30,  2003. 

PLACE:  1155  21st  St.,  ^rW.,  Washington, 

DC.  Room  91(12. 

STATUS:  Closed. 

MATTERS  TO  B  :  CONSIDERED:  Rule 

Enforcement  leview. 

FOR  FURTHER  ^FORMATION  CONTACT:  Jean 

A.  Webb.  202H 18-5 100. 

Jean  A.  Webb, 

Secretary  of  the  Commission . 

[FR  Doc.  03-18  519  Filed  7-17-03;  1:48  pm) 

BILLING  CODE  63S 1-01-M 


DEPARTMErfT  OF  DEFENSE 

Department  df  the  Army 

Proposed  Collection;  Comment 
Request 

AGENCY:  Depitment  of  the  Army,  DOD. 
ACTION:  Notic ;. 


SUMMARY:  In  ( 

3506(c)(2)(A) 
Reduction  Ac  t 


ompliance  with  section 
of  the  Paperwork 
of  1995,  the  Department 


of  the  Army  aiuiounces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  19, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Department  of  the  Army,  Institute 
for  Water  Resoxuces,  Corps  of  Engineers 
Waterborne  Commerce  Statistics  Center, 
PO  Box  61280  (ATTN:  Doug 
Blakemore),  New  Orleans,  LA  70161- 
1280. 

Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  695-5509. 

Title,  Associated  Form,  and  OMB 
Number:  Vessel  Operation  Report,  ENG 
Forms  3925,  3925B.  3925G,  3925P,  OMB 
Number  0710-0006. 

Needs  and  Uses:  The  Corps  of 
Engineers  uses  ENG  Forms  3925,  3925B, 
3925C  apd  3925P  as  the  basic 
instruments  to  collect  waterborne 
commerce  statistics.  These  data 
constitute  the  sole  source  for  domestic 
vessel  movements  of  freight  and 
passengers  on  U.S.  navigable  waterways 
and  harbors.  These  data  are  collected 
from  vessel  operating  companies.  These 
data  are  essential  to  plans  for 
maintaining  U.S.  navigable  waterways. 
These  data  are  also  critical  to  the 
enforcement  of  the  "Harbor 
Maintenance  Tax"  authorized  under 
section  1402  of  Public  Law  99-662. 

Affected  Public:  Business  or  other  for 
profit. 

Annual  Burden  Hours:  43,213. 

Number  of  Respondents:  1,217. 

Responses  Per  Respondent:  1. 


Average  Burden  Per  Response:  18 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  is  the  basic  data 
from  which  the  Corps  of  Engineers 
compiles  and  published  waterborne 
commerce  statistics.  The  data  is  used 
not  only  to  report  to  Congress,  but  also 
to  perform  cost  benefit  studies  for  new 
projects,  rehabilitation  projects,  and 
O&M  of  existing  projects.  It  is  also  used 
by  other  Federal  agencies  involved  in 
transportation  and  security.  This  data 
collection  program  is  the  sole  source  for 
domestic  navigation  statistics. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  03-18441  Filed  7-18-03;  8:45  am] 

BILLING  CODE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  for  the  Cano  Martin 
Pena  Rehabilitation  Project  Being 
Proposed  by  the  Puerto  Rico  Highway 
and  Transportation  Authority 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Pperto  Rico  Highway  and 
Transportation  Authority  (PRHTA)  is 
proposing  the  rehabilitation  of  Caiio 
Martin  Peiia  (CMP)  in  the  Municipality 
of  San  Juan,  Puerto  Rico.  The  proposal 
includes  the  dredging  of  CMP,  the 
establishment  of  conservation  strip  and 
greenway  on  the  CMP  banks,  the 
construction  of  a  vehicular,  pedestrian, 
and  cyclist  transportation  corridor 
parallel  to  CMP  and  its  conservation 
strips,  relocation  of  approximately  1,100 
structures,  constructign  of  a  sanitary 
sewer  and  storm  water  system  and 
improvements  to  existing  systems,  and 
improvements  to  the  potable  water 
distribution  system.  Portions  of  the 
project  would  need  a  permit  under 
Section  10  of  the  Rivers  and  Harbors  Act 
and  Section  404  of  the  Clean  Water  Act 
permits. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  E.  Muniz,  (787)  729-6905/6944, 
Chief,  Antilles  Regulatory  Section,  U.S. 
Army  Corps  of  Engineers,  400 
Fernandez  Juncos  Avenue,  San  Juan,  PR 
00901. 

SUPPLEMENTARY  INFORMATION:  On  May 
2001,  the  Planning  Division  of 
Jacksonville,  Corps  of  Engineers  (Corps), 
prepared  a  report  titled  Dredging  of 
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Caiio  Martin  Peiia,  Project  Design  Report 
and  Environmental  Impact  Statement 
(EIS).  This  study  was  performed  under 
the  Support  for  Others  Program  at  the 
request  of  the  Puerto  Rico  Department  of 
Natural  and  Environmental  Resources 
(DNER).  This  report  included  a 
description  of  the  study  area's  problems, 
several  dredging  and  disposal 
alternatives,  a  detailed  design  for  the 
sponsor's  preferred  alternative  and  a 
preliminary  draft  EIS  of  the 
recommended  project.  A  partial  list  of 
relevant  previous  studies  performed  by 
private  firms  and  governmental  agencies 
in  the  project  area  is  included  in  the 
report.  The  Project  Design  Report 
considered  four  alternatives  that  would 
vary  In  the  size  and  shape  of  the 
channel.  According  to  this  report,  these 
alternatives  were  evaluated  on  the  basis 
of  their  construction  method  and  cost, 
environmental  impacts,  real  estate 
requirements,  impacts  to  bridges  and 
utilities,  disposal  of  dredged  material, 
project  operation  and  maintenance,  tidal 
flow  capacity,  and  the  recreation  and 
navigation  potential.  These  alternatives 
are  as  follows: 

Alternative  1;  Considered  dredging  a 
trapezoidal  earth  channel  with  a  width 
between  150  to  230  feet  and  10  feet 
depth.  It  would  require  the  dredging  of 
approximately  550,000  cubic  yards  of 
mixed  materials  from  the  CMP.  The 
proposed  channel  dredging  would 
follow  the  existing  CMP  channel 
alignment  beginning  at  San  Jose  Lagoon 
and  extends  for  about  11,600  feet  to  end 
west  of  the  Luis  Muiioz  Rivera  Avenue 
Bridge. 

Alternative  2:  Considered  vertical 
concrete  piles  with  connecting  concrete 
panel  walls  with  earth  bottom  with  a 
width  between  150  to  230  feet  and  10 
feet  depth.  It  would  require  the  dredging 
of  approximately  750,000  cubic  yards  of 
mixed  materials  ft-om  the  CMP.  The 
proposed  channel  dredging  would 
follow  the  existing  CMP  channel 
alignment  beginning  at  San  Jose  Lagoon 
and  extends  for  about  11,600  feet  to  end 
west  of  the  Luis  Muiioz  Rivera  Avenue 
Bridge. 

Alternative  3-:  Consisted  of  a  very 
limited  channel  clean  up,  cutting  a 
trapezoidal  channel  section  of  70  feet 
width  by  3.5  feet  deep  and  constructing 
a  maintenance  access  road  along  the 
eastern  half  of  CMP.  It  would  require 
the  dredging  of  about  25,000  cubic  yards 
of  mixed  materials  from  the  CMP.  The 
proposed  channel  dredging  would 
follow  the  existing  CMP  channel 
alignment  begirming  at  San  Jose  Lagoon 
and  extends  for  about  11,200  feet  to  end 
west  of  the  Luis  Muiioz  Rivera  Avenue 
Bridge. 


Alternative  4:  Similar  to  Alternative  2 
with  some  modifications,  this  was  the 
recommended  alternative.  It  consisted 
of  a  rectangular  channel  with  vertical 
bulkhead  system.  This  project  would 
require  the  dredging  of  approximately 
750,000  cubic  yards  of  mixed  material 
along  the  existing  channel  between  the 
bridge  of  Luis  Mufioz  Rivera  Avenue 
and  the  San  Jose  Lagoon  to  provide  a 
variable  width  of  between  150  and  230 
feet,  and  a  depth  of  10  feet.  A  transition 
from  channel  depth  of  10  feet  to  a  depth 
of  6  feet  would  be  provided  where  the 
channel  reaches  San  Jose  Lagoon.  This 
alternative  requires  replacement  of 
existing  bridges  at  Luis  Munoz  Rivera 
and  Barbosa  Avenues. 

All  of  these  alternatives  would  require 
the  relocation  of  people,  houses,  and 
utilities  in  the  area  as  well  as  the 
acquisition  and  relocation  of  some 
structures  along  the  channel  alignment. 
The  no-action  alternative  was  also 
considered  in  the  project  Design  Report. 
The  report  stated  that  no-action 
alternative  would  lead  to  further 
environmental  degradation  of  the  San 
Juan  Bay  Estuary,  to  a  complete 
blockage  of  the  channel  by  garbage  and 
debris  accumulation  and  continued 
construction  of  structures  on  the  filled 
up  waterway,  and  to  continue  the  social 
stress  associated  with  frequent  flooding, 
deteriorated  air  and  water  quality,  and 
life  threatening  health  hazards. 

The  report  also  evaluated  three 
alternatives  for  the  disposal  of  the 
dredged  material,  in  terms  of  their 
proximity  to  the  project  area,  special 
handling,  transportation  requirements, 
environmental  benefits,  environmental 
impacts,  and  their  overall  cost.  The 
disposal  alternatives  were  as  follows:  (1) 
Ocean  disposal;  (2)  land  disposal;  (3) 
and  in-bay  disposal.  The  study 
recommended  in-bay  disposal  to  fill  two 
of  the  largest  deep  holes  located  at  Los 
Corozos  and  San  Jose  Lagoons. 

The  PRHTA  is  now  the  lead  from  the 
Commonwealth  of  Puerto  Rico  for  the 
proposed  rehabilitation  of  CMP  in  the 
Municipality  of  San  Juan,  PR.  The  firm 
Moffatt  and  Nichol  Engineers  on  behalf 
of  the  PRHTA  prepared  the  document 
titled  "Caiio  Martiin  Pena  Waterway 
Improvements"  dated  December  2002, 
where  the  above-mentioned  alternatives 
presented  in  the  document  Dredging  of 
Caiio  Martiin  Pena,  Project  Design 
Report  and  Environmental  Impact 
Statement  were  also  reviewed.  This 
document  evaluated  an  additional 
alternative,  it  consisted  of  a  rectangular 
10  feet  deep  channel  with  realignment 
and  vertical  steel  bulkhead  system.  The 
proposed  channel  width  at  straight  and 
minor  bends  sections  is  180  feet.  The 
proposed  channel  alignment  follows  the 


existing  CMP  channel  from  the  Laguna 
San  Jose  to  the  existing  oxbow,  crosses 
the  peninsula  and  ends  west  of  the  Luis 
Muiioz  Rivera  Avenue  Bridge,  a 
distance  of  approximately  10.500  feet. 
The  recommended  alternative  in  this 
report  is  the  same  as  the  recommended 
alternative  presented  in  the  report 
prepared  by  the  Corps  in  May  2001. 

The  PRHTA's  proposal  includes  the 
following  elements: 

a.  Dredging  the  CMP  in  the  segment 
between  the  bridge  on  Muiioz  Rivera 
Avenue  and  the  San  Jose  Lagoon. 
Approximately  750.000  cubic  yards  of 
dredge  material  would  be  removed  to 
widen  the  CMP  to  a  variable  width  of 
between  150  and  250  feet,  and  a  depth 
of  10  feet. 

b.  Discharge  of  fill  material  over  open 
waters  and/or  wetlands. 

c.  A  conservation  strip  and  greenway 
at  the  CMP  banks,  which  will  include 
mangrove  mitigation,  trails  and 
recreational  areas  that  will  allow 
pedestrians  to  interact  with  the  CMP. 

d.  Construction  of  a  vehicular, 
pedestrian  and  cyclist  transportation 
corridor  parallel  to  the  CMP  and  its 
conservation  strips. 

e.  Relocation  of  approximately  1.100 
structures  (family  homes  and  small 
businesses)  that  would  be  affected  by 
the  proposed  project. 

f.  Construction  of  a  sanitary  sewer  and 
storm  water  system  to  eliminate  the 
disposal  of  wastewater  into  th&CMP. 
Improvements  of  existing  systems  to 
correct  the  interconnections  between 
storm  water  and  sewer  systems. 

g.  Improvements  to  the  potable  water 
distribution  system  within  the  perimeter 
of  influence  of  the  project. 

The  primary  purpose  of  this  project  is 
the  environmental  restoration  of  the 
eastern  portion  of  CMP,  which  includes 
restoring  the  water  flow  between  the 
San  Jose  Lagoon  and  the  San  Juan  Bay. 
It  would  also  benefit  eight  low-income 
communities  surrounding  die  CMP. 
However,  the  proposed  action  would 
cause  significant  impacts,  including 
individual  and  cumulative  effects  to  the 
mangroves-wetlands,  and  aquatic 
resources,  human  environment,  and 
type  of  land  use  (residential  and 
commercial).  The  public  health  or  safety 
could  be  affected  since  the  sediments  to 
be  dredged  in  the  CMP  were  determined 
to  be  polluted.  Also,  the  proposed 
project  could  impact  cultural  resources. 
No  endangered  or  threatened  species  are 
known  to  exist  within  the  project  area. 

Pursuant  to  Section  10  of  the  Rivers 
and  Harbors  Act  the  Corps  has 
regulatory  authority  over  structures  and/ 
or  work  in  or  affecting  navigable  waters 
of  the  United  States.  Under  section  404 
of  the  Clean  Water  Act,  the  Corps  has 
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regulatory  au  hority  to  permit  the 
discharge  of  c  redged  or  fill  material  into 
wetlands  and  other  waters  of  the  United 
States.  The  gi  idelines  pursuant  to 
Section  404(1: )  of  the  act  require  that 
impacts  to  thi  (  aquatic  environment  be 
avoided  and  i  ninimized  to  the  extent 
practicable. 

In  determii  ing  whether  to  issue  a 
permit,  the  G  )rps  must  consider  the 
404(b)(1)  gui(  elines,  a  public  interest 
review  and  m  ust  also  comply  with  other 
requirements  including,  but  not  limited 
to:  The  Endangered  Species  Act:  the 
National  Env  ronmental  Policy  Act;  the 
Coastal  Zone  Vlanagement  Act;  the 
Magnunson-5  tevens  Fishery 
Conservation  Management  Act;  section 
401  of  the  Cl(  an  Water  Act;  and  otlier 
applicable  Federal  laws.  Modifying  land 
for  new  uses  nay  also  involve  zoning, 
land  use  plan  ning,  water  management, 
and  other  reg  ilatory/planning 
requirements  at  the  local, 
commonwealh,  and  Federal  level. 

Issues.  The  EIS  will  consider  impacts 
on  protected  ipecies.  health, 
conservation,  economics,  aesthetics, 
general  envir  inmental  concerns, 
wetlands  (anc  other  aquatic  resources), 
historic  propi  rties,  fish  and  wildlife 
values,  flood  lazards.  floodplain  values, 
land  use,  nav  gation,  shoreline  erosion 
and  accretion ,  recreation,  water  supply 
and  conserva  ion,  water  quality,  energy 
needs,  safety,  food  and  fiber  production, 
mineral  need  ;,  considerations  of 
property  ownership,  and,  in  general,  the 
needs  and  wt  Ifare  of  the  people,  and 
other  issues  i  lentified  through  scoping, 
public  involvement,  and  interagency 
coordination 

Scooping: '  'he  PRHTA  has  conducted 
numerous  cit  zen  involvement  activities 
and  have  hel(   several  meetings  with 
representativ  ;s  of  concerned  Federal. 
State,  and  loc  al  agencies.  At  this  time, 
there  are  no  { lans  for  a  public  scoping 
meeting,  if  th  ?  Corps  holds  a  public 
scoping  meet  ng,  it  will  be  announced. 
In  addition  F  ideral,  state  and  local 
agencies,  as  v  rell  as  interested  private 
organizations  and  individuals  are 
strongly  encc  uraged  to  suggest 
additional  all  ernatives  for  consideration 
and  otherwis  s  submit  comments  on  the 
scope  of  the  <  raft  EIS. 

Public  Invc  Ivement:  We  invite  the 
participation  of  affected  Federal,  state, 
and  local  age  icies.  and  other  interested 
private  organ  izations  and  individuals  by 
submitting  w  ritten  comments  to  the 
contact  infori  nation  provided  in  this 
notice. 

Coordinatl  yn:  The  proposed  action  is 
being  coordii  lated  with  a  number  of 
Federal,  Com  monwealth.  and  local 
agencies  incl  ading  but  not  limited  to  the 
following:  U.  5.  Fish  and  Wildlife 


Service,  National  Marine  Fisheries 
Service,  U.S.  Envirorunental  Protection 
Agency,  U.S.  Coast  Guard,  Puerto  Rico 
Department  of  Natural  and 
Envirorunental  Resources,  Puerto  Rico 
Environmental  Quality  Board,  Puerto 
Rico  Planning  Board,  Puerto  Rico  State 
Historic  Preservation  Office,  and  other 
agencies  as  identified  in  scopiiig,  public 
involvement,  and  agency  coordination. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
section  404(b)  of  the  Clean  Water  Act, 
public  interest  review,  application  for 
Water  Quality  Certification  pursuant  to 
section  401  of  the  Clean  Water  Act,  and 
determination  of  Coastal  Zone 
Management  Act  consistency. 

Draft  EIS  Preparation:  We  estimate 
that  the  DEIS  will  be  available  to  the 
public  on  or  about  January  15,  2004. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  03-18439  Filed  7-11-03:  8:4.5  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  19,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 


of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  July  1.5.  2003. 

Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Annual  Performance  Report  for 
the  Gaining  Early  Awareness  for 
Undergraduate  Programs  (GEAR  UP) 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  316. 

Burden  Hours;  11,060. 

Abstract:  The  purpose  of  this 
information  collection  is  accountability 
for  program  implementation  and 
student  outcomes  for  the  Gaining  Early 
Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP). 
The  information  collected  enables  the 
U.S.  Department  of  Education  to 
demonstrate  its  progress  in  meeting  the 
GEAR  UP  performance  objectives  as 
reflected  in  the  indicators. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  the  "Browse  Pending 
Collections  "  link  and  by  clicking  on 
link  number  2294.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_rees^@ed.gov.  Requests  may  also 


be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart®ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-18396  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  19,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 


this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iiifonnation 
technology. 

Dated:  July  15.  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  National  Early  Intervention 
Longitudinal  Study  (NEILS). 

Frequency:  Semi-Annually,  Aimually, 
Biennially. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  634. 
Burden  Hours:  267. 

Abstract:  NEILS  will  provide  the  first 
national  picture  of  the  experiences  and 
outcomes  of  infants/toddlers  in  early 
intervention.  The  study  will  inform 
special  education  policy  development 
and  support  Government  Performance 
and  Results  Act  (GPRA)  measurement 
and  Individuals  with  Disabilities 
Education  Act  (IDEA)  reauthorization 
..ivith  data  from  parents,  service 
providers,  and  teachers  of  children  who 
received  early  intervention  services. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2310.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  coUectton  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 


Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-18397  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
20,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated:  (uly  1' 
Angela  C.  Arrir  gton 

Leader,  Regulat  irv 
Group.  Office  o, 

Federal  Studekit  Aid 


y  Information  Management 
e  Chief  Information  Officer. 


Type  of  Rev  'ew;  Extension. 

Title:  Lende  r's  Request  for  Payment  of 
Interest  and  S  jecial  Allowance — LaRS. 

Frequency:  Quarterly,  Annually. 

Affected  Pu  ylic:  Businesses  or  other 
for-profit;  Stat  a,  local  or  Tribal  Gov't, 
SEAs  or  LEAs 

Reporting  a  id  Recordkeeping  Hour 
Burden: 

Response::  14,184. 
Burden  Hours:  34,573. 

Abstract:  Tl  e  Lender's  Request  for 
Payment  of  In  erest  and  Special 
Allowance— L  aRS  (ED  Form  799)  is 
used  by  appro xirnately  3,546  lenders 
participating  in  the  Title  IV,  Part  B  loan 
programs.  Tht  ED  Form  799  is  used  to 
pay  interest  ai  id  special  allowance  to 
holders  of  the  Part  B  loans;  and  to 
capture  quarte  rly  data  from  lender's 
loan  portfolio  for  financial  and 
budgetary  pro  ections. 

Requests  foi  copies  of  the  submission 
for  OMB  revie  w:  comment  request  may 
be  accessed  fr  )m  http:// 
edicsweb.ed.g  ?v.  by  selecting  the 
"Browse  Penc  ing  Collections"  link  and 
by  clicking  on  link  number  2273.  When 
you  access  th(  information  collection, 
click  on  "DoM  nload  Attachments  "  to 
view.  Written  requests  for  information 
should  be  adciressed  to  Vivian  Reese, 
Department  o  Education.  400  Maryland 
Avenue,  SW,  loom  4050,  Regional 
Office  Buildir  g  3,  Washington,  DC 
20202-4651  o  ■  to  the  e-mail  address 
Vivan.fleesee'  ^d.gov.  Requests  may  also 
be  electronica  ly  mailed  to  the  Internet 
address  OCIO  _RIMG@ed.gov  or  faxed  to 
202-708-934( .  Please  specify  the 
complete  title  of  the  information 
collection  whi  in  making  your  request. 

Comments  i  egarding  burden  and/or 
the  collection  activity  requirements 
should  be  din  cted  to  Joseph  Schubart  at 
his  e-mail  adc  ress  Joe.Schubart@ed.gov. 
Individuals  w  lo  use  a 
telecommuniqations  device  for  the  deaf 
the  Federal  Information 
(FIRS) at  1-800-877- 


(TDD)  may  ca 
Relay  Service 
8339. 


(FR  Doc.  03-18198  Filed  7-18-03:  8:45  am] 

BILUNG  CODE  400  M)1-P 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Depa  rtment  of  Education. 


ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  The  Department  gives  notice 
that  on  July  26,  2002,  an  arbitration 
panel  rendered  a  decision  in  the  matter 
of  Illinois  Department  of  Human 
Services,  Office  of  Rehabilitation 
Services  v.  U.S.  Department  of  Defense, 
Department  of  the  Navy  (Docket  No.  R- 
S/01-02).  This  panel  was  convened  by 
the  U.S.  Department  of  Education, 
under  20  U.S.C.  107d-l(b),  after  the 
Department  received  a  complaint  filed 
by  the  petitioner,  Illinois  Department  of 
Human  Services,  Office  of 
Rehabilitation  Services. 
SUPPLEMENTARY  INFORMATION:  Under 
section  6(c)  of  the  Randolph-Sheppard 
Act  (the  Act),  20  U.S.C.  107d-2(c).  the 
Secretary  publishes  in  the  Federal 
Register  a  synopsis  of  each  arbitration 
panel  decision  affecting  the 
administration  of  vending  facilities  on 
Federal  and  other  property. 

Background 

This  dispute  concerns  the  alleged 
improper  awarding  of  a  full  food  service 
contract  to  a  nonprofit  agency  under  the 
Javits-Wagner-O'Day  Act  (JW'OD)  by  the 
U.S.  Department  of  Defense,  Department 
of  the  Navy  (Navy),  in  violation  of  the 
Act  (20  U.S.C.  107  et  seq.)  and  the 
implementing  regulations  in  34  CFR 
part  395. 

A  summary  of  the  facts  is  as  follows: 
On  March  16,  1998,  in  response  to 
solicitation  N00140-98-R-1159,  the 
State  licensing  agency  (SLA)  notified 
the  Navy  in  writing  that  it  wished  to 
operate  the  full  food  service  contract  for 
the  Naval  Training  Center  and 
Recruitment  Training  Center  in  Great 
Lakes,  Illinois.  On  May  12. 1998,  the 
Navy  responded  that  the  contract  was 
being  awarded  to  Goodwill  Services, 
Inc.,  of  Southern  Wisconsin  under  the 
provisions  of  JWOD.  A  Federal  Register 
notice,  dated  May  8.  1998,  announced 
this  pending  contract  award  and 
allowed  30  davs  for  public  comment. 

The  SLA  did  not  submit  any 
comments  pursuant  to  the  Federal 
Register  notice.  Nearly  seven  months 
later,  on  December  28,  1998,  the  SLA 
informed  the  Navy  of  its  concern  that 
the  Navy  awarded  this  contract  under 
JWOD  and  indicated  that  it  was 
prepared  to  take  the  matter  to  arbitration 
under  the  Act.  The  SLA  also  informed 
the  Navy,  in  an  opinion  dated 
November  12,  1998,  that  the  General 
Counsel  for  the  Department  of  Defense 
(DOD)  advised  that  the  Act  is  applicable 
lo  military  dining  facilities.  As  a  result, 
the  SLA  indicated  that  arbitration  was 
unnecessary  and  that  it  was  eager  to 


enter  into  negotiations  with  the  Navy  for 
a  full  food  service  contract  at  the  facility 
to  be  operated  by  a  blind  vendor  in 
accordance  with  the  Act.  On  April  6, 

1999,  the  Navy  responded  that  it  had  no 
authority  to  terminate  this  contract 
issued  pursuant  to  JWOD. 

There  was  no  further  communication 
between  the  parties  until  October  10, 

2000,  when  the  SLA  requested  that  the 
Secretary  of  Education  convene  a 
Federal  arbitration  panel  to  hear  this 
complaint.  A  panel  was  convened  and 
a  hearing  on  this  matter  was  held  on 
April  9  and  10,  2002. 

Arbitration  Panel  Decision 

The  issues  heard  by  the  panel  were — 
(1)  Whether  the  Navy,  in  accordance 
with  the  Act,  must  grant  priority  to  the 
SLA  for  a  contract  so  that  full  food 
services  at  the  Great  Lakes  Naval 
Training  Center  may  be  provided  by  a 
licensed  blind  vendor;  (2)  whether  the 
Act,  which  affords  licensed  blind 
vendors  statutory  priority  to  opiate 
cafeterias  and  vending  stands  on 
Federal  property,  including  that  of 
DOD/Navy,  takes  precedence  over  the 
JWOD  Act;  (3)  whether  an  arbitration 
panel  convened  under  the  Act  has 
jurisdiction  to  determine  if  the  Act  takes 
precedence  over  the  JWOD  Act;  (4) 
whether  a  contracting  office  has 
authority  to  issue  a  competitive 
procurement  for  services  that  are 
currently  on  the  JWOD  procurement  list; 
and  (5)  whether  the  SLA  waived  any 
right  it  may  have  had  to  challenge  the 
inclusion  of  the  disputed  food  services 
on  the  JWOD  procurement  list  and  the 
subsequent  award  of  a  contract  for  those 
services  to  private  vendors. 

After  considering  all  of  the  evidence, 
including  the  post-hearing  briefs 
submitted  by  both  parties,  the  majority 
of  the  panel  ruled  that  the  dispute 
should  be  resolved  in  favor  of  the  Navy 
under  the  laches  doctrine  because  of  the 
SLA's  delay  in  filing  for  Federal 
arbitration. 

The  SLA  had  alleged  that  the  delay  in 
filing  the  arbitration  request  of  over  18 
months  since  the  time  of  the  last 
conununication  from  the  Navy  was  not 
unreasonable  because  the  SLA  had 
program  responsibilities  under  both  the 
Act  and  JWOD  and  needed  to  balance 
the  policy  needs  under  both  authorities 
before  determining  whether  to  file  for 
Federal  arbitration. 

However,  the  panel  determined  that 
there  was  no  reasonable  cause  for  delay 
by  the  SLA  in  seeking  Federal 
arbitration  under  the  Act.  The  panel's 
decision  was  based  upon  the  finding 
that  there  are  strong  reasons  to  require 
both  timely  action  and  finality  in 


Federal  Register /Vol.  68,  No.  139/Monday,  July  21,  2003 /Notices 


43095 


resolving  arbitration  disputes  under  the 
Act. 

The  panel  also  determined  that  the 
SLA's  delay  in  seeking  arbitration 
greatly  prejudiced  the  Navy  and  the 
facility  and  its  current  contractor  and 
that  there  was  no  reasonable  cause  for 
the  delay.  Therefore,  the  panel 
concluded  that  the  SLA  had  waived  its 
right  to  Federal  arbitration  and 
dismissed  the  complaint  without  ruling 
on  the  merits  of  the  case. 

One  panel  member  dissented. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent  _ 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  obtain  a  copy  of  the  full  text  of  the 
arbitration  pan^l  decision  from  Suzette 
E.  Haynes,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3232,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-8536.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  vou  may  call  the  TDD  number  at 
(202) 205-8298. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  1  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://wvnv.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),,toll  fi-ee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  bttp://wi\iv.access.gpo.gov/nara/ 
index.html 

Dated:  July  15,  2003. 
Loretta  Petty  Chittum, 

Acting,  Assistant  Secretary  for  Special 
Education  and.  Rehabilitative  Services. 
|FR  Doc.  03-18375  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000;  Revision  to  List  of  Covered 
Facilities 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  revision  of  listing  of 
covered  facilities. 

SUMMARY:  Periodically,  the  Department 
of  Energy  ("Department"  or  'DOE") 
publishes  a  list  of  facilities  covered 
under  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  ("Act"),  Title  36  of 
Public  Law  106-398.  (66  FR  4003;  66  FR 
31218).  The  Act  establishes  a  program  to 
provide  compensation  to  individuals 
who  developed  illnesses  as  a  result  of- 
their  employment  in  nuclear  weapons 
production-related  activities  and  at 
certain  federally  owned  facilities  in 
which  radioactive  materials  were  used. 
This  notice  revises  the  previous  lists 
and  provides  additional  information 
about  the  covered  facilities,  atomic 
weapons  employers,  and  beryllium 
vendors.  The  original  notice  provides 
detailed  background  informaiion  about 
this  matter.  Previous  lists  were 
published  on  January  17,  2001,  June  11, 
2001  and  December  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Worker  Advocacy,  1-877-447- 
9756. 

ADDRESSES:  The  Department  welcomes 
comments  on  this  list.  Individuals  who 
wish  to  suggest  additional  facilities  for 
inclusion  on  the  list  or  indicate  why  one 
or  more  facilities  should  be  removed 
from  the  list  should  provide  information 
to  the  Department.  Comments  should  be 
addressed  to: 

Office  of  Worker  Advocacy  (EH-8), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  e-mail: 
worker_advocacv@eh.doe.gov,  toll  free: 
1-877-447-9756,  URL:  http:// 
tis.eh .  doe.gov/advocacy/. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000  ("Act"),  Title  36  of  Public  Law 
106-398,  establishes  a  program  to 
provide  compensation  to  individuals 
who  developed  illnesses  as  a  result  of 
their  employment  in  nuclear  weapons 
production-related  activities  and  at 
certain  federally  owned  facilities  in 
which  radioactive  materials  were  used. 
On  December  7,  2000,  the  President 
issued  Executive  Order  13179  ("Order") 
directing  the  Department  of  Energy 
("Department"  or  "DOE")  to  list  covered 


facilities  in  the  Federal  Register.  This 
notice  revises  the  previous  lists  and 
provides  additional  information  about 
the  covered  facilities,  atosnic  weapons 
employers,  and  ber\'llium  vendors. 

Section  2.  c.  iv  of  the  Order  instructs 
the  Department  to  designate,  pursuant 
to  sections  3621(4)(B)  and  3622  of  the 
Act,  atomic  weapons.  In  addition, 
section  2.  c.  vii  of  the  Order  instructs 
the  Department  to  list  three  types  of 
facilities  defined  in  the  Act: 

(1)  Atomic  weapons  employer 
facilities,  as  defined  in  section  3621  (4); 

(2)  Department  of  Energy  facilities,  as 
defined  by  section  3621  (12);  and 

(3)  Beryllium  vendors,  as  defined  by 
section  3621  (6). 

Compensation  options  and 
mechanisms  are  defined  differently  for 
each  of  these  facility  categories.  The 
atomic  weapons  employer  category' 
includes  atomic  weapons  employer 
facilities  in  which  the  primar\'  work  was 
not  related  to  atomic  weapons,  and 
consequently  these  facilities  are  not 
commonly  known  as  atomic  weapons 
facilities.  Their  inclusion  in  this  list  is 
consistent  with  the  Act,  and  is  not 
intended  as  a  classification  for  any  other 
purpose. 

Tiie  list  at  the  end  of  this  notice 
represents  the  Department's  best  efforts 
to  date  to  compile  a  list  of  facilities 
under  these  three  categories.  This  listing 
includes  362  facilities  in  46 
jurisdictions.  Today's  publication  of  the 
list  includes  the  designation  of  14 
additional  DOE  facilities,  including  ten 
Ore  Buying  Stations.  It  clarifies  one 
listing,  narrows  one  listing,  and  changes 
one  AWE  to  a  DOE.  Also,  for  ten 
facilities  previously  listed  with  AWE/ 
DOE  dual  designations,  the  DOE 
designation  has  been  dropped  because  it 
was  learned  that  no  work  occurred  at 
those  locations  as  part  of  site 
remediation.  Two  AWE  facilities  were 
dropped  entirely,  one  because  it  was 
learned  that  no  radioactivity  was  used  at 
that  location  and  the  other  because  the 
type  of  work,  which  took  place  there, 
was  determined  not  to  be  covered 
Atomic  Weapons  Employer  activity. 

To  assist  tne  public  in  understanding 
changes  made  in  this  list,  the 
Department  has  prepared  a  description 
of  these  changes  and  made  it  available 
at  the  Web  site  noted.  A  copy  may  also 
be  obtained  by  request  to  the  Office  of 
Worker  Advocacy.  The  Department  is 
continuing  its  research  efforts,  and 
continued  revisions  to  this  list  should 
be  expected.  The  public  is  invited  to 
comment  on  the  list  and  to  provide 
additional  inforifiation. 

In  addition  to  continuing  its  research 
efforts,  the  Department  has  developed 
information  dissemination  mechanisms 
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to  make  faci  ity-specific  data  available 
to  the  public .  Information  about  each 
listed  facilit;  ^  including  the  dates  and 
type  of  work  done  there,  is  available  by 
contacting  tl  e  Office  of  Worker 
Advocacy.  Tnese  descriptions  are 
available  in  jrint  form  and  also 
electronicall  ^  (via  the  World  Wide  Web 
at  httpJ/tis.t  h. doe.gov/advocacy/). 

The  list  th  it  follows  covers  facilities 
under  the  th  ee  categories  of  employers 
defined  by  tl  le  Act:  atomic  weapons 
employers  (AWE"),  Department  of 
Energy  facili  ies  ("DOE"),  and  beryllium 
vendors  ("Bi:").  Each  of  the  categories 
has  been  def  ned  in  the  original  notice 
and  include: 


1 .  Atomic 
Atomic  Weajf 

The  lines 


Wi  •apoi 


a-e  I 


purp  )ses 


weapons 
production 
For  the 
directed  by 
whose  work 
material  that 
atomic 
included.  Th 
received  radi 


ns  Employers  and 
ons  Employer  Facilities 

I  etween  research,  atomic 
production,  and  non-weapons 
often  difficult  to  draw, 
of  this  notice,  and  as 
Act,  only  those  facilities 
nvolved  radioactive 
was  connected  to  the 
weapi  )ns  production  chain  are 
s  includes  facilities  that 
ibactive  material  that  had 


tie 


-Dow  Cher  lical  Co 
-EDM  Exotcs  


been  used  in  the  production  of  an 
atomic  weapon,  or  the  "back  end"  of  the 
production  cycle,  such  as  waste 
handling  or  reprocessing  operations.  For 
the  purposes  of  this  listing,  the 
Department  considers  commercial 
nuclear  fuel  fabrication  facilities  to  be 
covered  facilities  for  those  perjods  when 
they  either  supplied  radioactive 
materials  to  the  Department  or  received 
radioactive  materials  that  had  been  used 
in  the  Department's  production  reactors. 

Corporate  information  regarding  many 
of  the  listed  facilities  is  often  not  readily 
available.  The  Department  welcomes 
conunents  or  additional  information 
regarding  facilities  that  may  have 
supported  atomic  weapons  production 
that  are  not  on  this  list,  as  well  as 
information  that  clarifies  the  work  done 
at  facilities  named  below. 

2.  Department  of  Energy  Facilities 

The  listing  of  Department  of  Energy 
facilities  is  only  intended  for  the  context 
of  implementing  this  Act  and  does  not 
create  or  imply  any  new  Departmental 
obligations  or  ownership  at  any  of  the 
facilities  named  on  this  list. 


3.  Beryllium  Vendors  and  Beryllium 
Vendor  Facilities 

Section  3621(6)  of  the  Act  defines 
berylliiun  vendor  as  the  following: 

"(A)  Atomics  International. 

"(B)  Brush  Wellman,  Incorporated, 
and  its  predecessor.  Brush  Beryllium 
Company. 

"(C)  General  Atomics. 

"(D)  General  Electric  Company. 

"(E)  NGK  Metals  Corporation  and  its 
predecessors,  Kawecki-Berylco,  Cabot 
Corporation,  BerylCo,  and  Beryllium 
Corporation  of  America. 

'(F)  Nuclear  Materials  and  Equipment 
Corporation. 

"(G)  StarMet  Corporation,  and  its 
predecessor.  Nuclear  Metals, 
Incorporated. 

"(H)  Wyman  Gordan,  Incorporated. 

"(I)  Any  other  vendor,  processor,  or 
producer  of  beryllium  or  related 
products  designated  as  a  beryllium 
vendor  for  purposes  of  this  title  under 
Section  3622." 

The  list  identifies  facilities  that 
processed,  produced,  or  provided 
beryllium  metal  for  the  Department,  as 
defined  by  the  Act. 


Ji  irisdiction  and  facility  name 


AL— Southern  Research  Institute 
AL— Speedring  Inc  


AL — Tennessei!  Valley  Authority  

AK — Amchitka  Nuclear  Explosion  Site 

AK— Project  Ctariot  Site , 

A2— Ore  Buyin  j  Station  at  Globe , 

CA— Arthur  D.  .itlle  Co 

CA — Atomics  Ir  temational 


Research  Corp 

no  

Inc  

Die  MFG  

Industries 


Inc 


CA — California 

CA — Ceradyne  I 

CA — Ceradyne,  I 

CA— City  Tool 

CA— C.L.  Hannj  I 

CA- 

CA- 

CA — Electro  Circuits, 

CA— Electrofus  on 

CA— Energy  Te  chnology  Engineering  Center  (ETEC) 

CA — General  A  omics 

CA — General  E  ectric  Vallecitos 

CA— Hafer  Too 

CA — Hexcel  Products 

CA — Hunter  Do  jglas  Aluminum  Corp 

CA — Jerry  Carn  >ll  f\/lachining 

CA — Lab.  for  Biomedical  &  Environmental  Sciences 

CA— Lab  for  Eijiergy-Related  Health  Research  

CA — Lab.  of  Rajdiobiology  and  Environmental  Health 

CA — Lawrence  Berkeley  National  Laboratory  

CA — Lawrence  Livermore  National  Laboratory  

CA — Lebow    ...J 

CA— Philco-For* 

CA— Pleasanton  Tool  &  Manufacturing 

CA— Pottech  Precision  

CA— Robin  Matenals 

CA — Ron  Witherspoon,  Inc 

CA — Sandia  La|>oratory,  Salton  Sea  Base  

CA — Sandia  National  Laboratories — Livermore  

CA— Stanford  Linear  Accelerator 

CA— Stauffer  Mfetals,  Inc  

CA — Tapematioi 


Location 


Birmingham  

Culman 

Muscle  Shoals  

Amchitka  Island  

Cape  Thompson  

Globe  

San  Francisco 

Los  Angeles  County  .... 

Richmond  

Costa  Mesa 

Santa  Ana  

Santa  Clara 

San  Jose 

Walnut  Creek  

Hayward 

Pasadena  

Fremont 

Santa  Susana,  Area  IV 

La  Jolla  

Pleasanton  

Oakland 

Berkeley 

Riverside  

San  Carlos  

Los  Angeles 

Davis  

San  Francisco 

Bert<eley 

Livermore 

Goleta  

Newport  Beach  

Pleasanton  

Fremont 

Mountain  View  

Campbell 

Imperial  County 

Livermore  

Palo  Alto  

Richmond 

Scotts  Valley 


Facility  type 


State 


AWE 

Alabama. 

BE 

Alabama. 

AWE 

Alabama. 

DOE 

Alaska. 

DOE 

Alaska. 

DOE 

Arizona. 

AWE 

California. 

BE  DOE 

Califomia. 

AWE 

California. 

BE 

California. 

BE 

California. 

BE 

Califomia. 

BE 

Califomia. 

AWE 

Califomia. 

BE 

Califomia. 

AWE 

California. 

BE 

Califomia. 

DOE 

Califomia. 

AWE  BE  DOE 

Califomia. 

AWE  DOE 

Califomia. 

BE 

Califomia. 

BE 

Califomia. 

AWE 

Califomia. 

BE 

Califomia. 

DOE 

Califomia. 

DOE 

California. 

DOE 

Califomia. 

DOE 

Califomia. 

DOE 

Califomia. 

BE 

Califomia. 

BE 

Califomia. 

BE 

Califomia. 

BE 

California. 

BE 

Califomia. 

BE 

Califomia. 

DOE 

Califomia. 

DOE 

Califomia. 

DOE 

California. 

AWE 

Califomia. 

BE 

Califomia. 
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Jurisdiction  and  facility  name 

CA— University  of  Califomia  

CO — Coors  Porcelain 

CO — Grand  Junction  Operations  Office  

CO— Green  Sludge  Plant 

CO — Project  Rio  Blanco  Nuclear  Explosion  Site 

CO — Project  Rulison  Nuclear  Explosion  Site  

CO— Rocky  Flats  Plant 

CO— Shattuck  Chemical 

CO — Uranium  Mill  in  Durango  

CO — University  of  Denver  Research  Institute  

CT — American  Chain  and  Cable  Co 

CT — Anaconda  Co  

CT — Bridgeport  Brass  Co.,  Havens  Laboratory  

CT — Combustion  Engineering 

CT — Connecticut  Aircraft  Nuclear  Engine  Laboratory 

CT— Dorr  Corp  

CT — Fenn  Machinery  

CT — Machlett  Laboratories 

CT— New  England  Lime  Co 

CT — Seymour  Specialty  Wire  ..., 

CT— Sperry  Products,  Inc  

CT — Torrington  Co 

DE — Allied  Chemical  and  Dye  Corp 

DC — National  Bureau  of  Standards 

DC — Naval  Research  Laboratory  

FL — American  Beryllium  Co 

FL — Armour  Fertilizer  Wori<s  

FL — Gardinier,  Inc  

FL — International  Minerals  and  Chemical  Corp 

FL— Pinellas  Plant 

FL — University  of  Florida 

FL — Virginia-Carolina  Chemical  Corp 

FL — W.R.  Grace  Co.,  Agricultural  Chemical  Div 

HI — Kauai  Test  Facility  

ID — Argonne  National  Laboratory — West  

ID— Idaho  National  Engineering  Laboratory  

ID — Northwest  Machining  &  Manufacturing 

IL — Allied  Chemical  Corp.  Plant 

IL — American  Machine  and  Metals,  Inc 

IL — Argonne  National  Laboratory — East 

IL — Armour  Research  Foundation 

IL — Blockson  Chemical  Co.  (Building  55) 

IL— C-B  Tool  Products  Co  

IL — Crane  Co  

(L — ERA  Tool  and  Engineering  Co 

IL — Fansteel  Metallurgical  Corp 

IL — Fermi  National  Accelerator  Laboratory  

IL— Granite  City  Steel  ^ 

IL — Great  Lakes  Carbon  Corp 

IL— GSA  39th  Street  Warehouse 

IL — International  Register  

IL — Kaiser  Aluminum  Corp 

IL— Lindsay  Light  and  Chemical  Co  

IL — Dow  Chemical  (Madison  Site)  

IL — Metallurgical  Laboratory  

IL — Midwest  Manufacturing  Co  ....: 

IL — Museum  of  Science  and  Industry 

IL — National  Guard  Armory 

IL— Podbeliniac  Corp  

IL — Precision  Extrusion  Co  

IL — Quality  Hardware  and  Machine  Co 

IL — R.  Krasburg  and  Sons  Manufacturing  Co 

IL — Sciaky  Brothers,  Inc  

IL — Swenson  Evaporator  Co 

IL — WE.  Pratt  Manufacturing  Co  

IL— Wyckoff  Drawn  Steel  Co  

IN — American  Bearing  Corp 

IN — Dana  Heavy  Water  Plant 

IN — General  Electric  Plant  

IN— Joslyn  Manufacturing  and  Supply  Co 

IN — Purdue  University 

lA — Ames  Laboratory 

lA — Bendix  Aviation  (Pioneer  Division) 

lA — Iowa  Ordnance  Plant  


Location 


Facility  type 

State 

AWE  DOE 

Califomia 

BE 

Colorado. 

DOE 

Colorado. 

DOE 

Colorado. 

DOE 

Colorado. 

DOE 

Colorado 

DOE 

Colorado 

AWE 

Colorada 

DOE 

Colorado. 

AWE  BE 

Colorado. 

AWE 

Connecticut. 

AWE 

Connecticut. 

AWE 

Connecticut. 

AWE 

Connecticut. 

BE  DOE 

Connecticut. 

AWE 

Connecticut. 

AWE 

Connecticut. 

BE 

Connecticut. 

AWE 

Connecticut. 

AWE  DOE 

Connecticut. 

AWE 

Connecticut. 

AWE 

Connecticut. 

AWE 

Delaware 

AWE 

District  of  Columbia 

AWE  DOE 

District  of  Columbia 

BE 

Florida. 

AWE 

Florida. 

AWE 

Florida. 

AWE 

Florida. 

DOE 

Florida. 

AWE 

Florida. 

AWE 

Florida. 

AWE 

Florida.         ,    - 

DOE 

Hawaii. 

DOE 

Idaho 

DOE 

Idaho. 

BE 

Idaho 

AWE 

Illinois. 

AWE 

Illinois. 

DOE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois.     * 

BE 

Illinois. 

DOE 

Illinois. 

AWE  DOE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois.    ' 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE  BE  DOE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE  DOE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Illinois. 

AWE 

Indiana. 

DOE 

Indiana. 

AWE 

Indiana. 

AWE 

Indiana. 

AWE 

Indiana. 

DOE 

Iowa. 

AWE 

Iowa. 

DOE 

Iowa. 

Beri<eley 

Golden  

Grand  Junction 

Uraven  

Rifle 

Grand  Valley  ... 

Golden  

Denver  

Durango  

Denver  

Bridgeport  

Watertiury  

Bridgeport  

Windsor 

Middletown 

Stamford  

Hartford  

Springdale 

Canaan  

Seymour 

Danbury  

Torrington 

NoHh  Claymont 

Washington  

Washington  

Sarasota 

Bartow 

Tampa 

MullJerry 

Clearwater 

Gainesville  

Nichols  

Ridgewood  

Kauai 

Scoville 

Scoville 

Meridian  

Metropolis  

E.  Moline 

Argonne  

Chk;ago 

Joliet 

Chicago 

Chicago 

Chicago 

North  Chicago  . 

Batavia  

Granite  City 

Chicago 

Chicago 

Chicago 

Dalton 

W.  Chicago  

Madison  

Chicago 

Galesburg  

Chicago 

Chicago 

Chicago 

Bensenville 

Chicago 

Chicago 

Chicago 

Chicago 

Joliet 

Chicago 

Indianapolis 

Dana  

Shelbyville 

Ft.  Wayne  

Lafayette  

Ames 

Davenport  

Buriington 
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Ji  irjsdictlon  and  facility  name 


Grai  :e 


re 


Machi 


Irjstitute  

ne  Co  

Machine  and  Tool  Co  

Massachupetis  Institute  of  Technology 

Controls  Corp  

Flesearch  Corp 


lA — Titus  Metafe 
KS — Spencer 
KY— Paducah 
LA— Ethyl  Corp 
MD — Armco- 
MD— W.R 
MA — American 
MA— C.G 
MA — Chapman 
MA — Edgerlon 
MA — Fenwal,  I 
MA — Franklin 
MA— Heald 
MA— La  Pointe 
MA- 
MA— Metals  am  I 
MA — National 
MA — Norton  Co 
MA — Nuclear 
MA— Reed 
.  MA— Shpack 
MA — Ventron 
MA — Watertown 
MA — Wincheste  • 
MA — Woburn 
MA — Wyman 
Ml— AC  Spark 
Ml— Baker 
Ml — Bridgeport 
Ml— Bnjsh  BeryJ 
Ml— Cartxjioy 
Ml— Extruded 
Ml — Gerity-Mi- 
Ml— Mitts  & 
Ml — Oliver  Corp 
Ml — Revere 
Ml — Speednng 
Ml— Star  Cutter 
Ml — University  c 
Ml — Wolverine 
MN— Elk  River 
MS— Salmon 
MO— Kansas  Ci 
MO— Latty 
MO— Mallinckrocjt 
MO— Medart  Co 
MO — Roger  Iron 
MO— St.  Louis 
MO — Tyson 
MO— United 
MO— Weldon  Sp- 
NE— Hallam  Sod 
NV — Nevada 
NV— Project 
NV— Project 
NV — Tonopah 
NV— Yucca 
NJ — Aluminum 
NJ — American 
NJ — Baker  and 
NJ— Bell  Teleph 
NJ— Bloomfield 
NJ — Bowen 
r«4J— Callite 
NJ — Chemical 
NJ— Du  Pont 
NJ — Intemational 
NJ— J.T.  Baker 
NJ— Kellex/Pi 
NJ — Maywood 
NJ — Middlesex 
NJ — Middlesex 
NJ — National 
NJ— New 


C  hemical  Co.,  Jayhawk  Works 
( jaseous  Diffusion  Plant 


Rijstless  Iron  &  Steel  

and  Company  

Potash  &  Chemical  

Sargsnt  &  Sons  

Valve _.. 

3ermeshausen  &  Grier,  Inc 


Mjfals.  Inc  

RollKd  Thread  Co  

Landfill  

Cprporation 

Arsenal  

Engineenng  &  Analytical  Center 


Lcndfill 
Gdrdon  Inc 
Flug 


Perk  ns  Co  

Jrass  Co  . 
ium  Co  ... 

Cl 

Mptals  Co  .. 

n  Corp 

Mertel  Co  


Bei/ll 
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Location 


Oof  per  and  Brass 

Systems,  Inc  

Dorp  

Michigan  

llube  Division 

F  eactor 

Nijclear  Explosion  Site  

Plant  

Avenge  Properties  

Chemical  Co..  Destrehan  St. 


Plant 


Co  .. 
fiirpon 


Valli  (v 
Nuclear 


Test 

Fautless 
Shoal 
T(st 
Mou  itai 
Co 
P  jddi 
W, 


lool 
Lab<  ratory 
Tung  >t 


Storage  Site  (SLAPS) 

Powder  Farm  

Corp  

ing  Plant ; 

urn  Graphite  Reactor  

Site 

Nuclear  Explosion  Site  

Nuclear  Explosion  Site  

Range  

in  Site  Characterization  Project 

of  America  (Alcoa)  

inghaus  Corp 

illiams  Co  

e  Laboratories  

Co 


en  Co  

Construction  Co  

De^pwater  Works  

Nickel  Co.,  Bayonne  Laboratories 

dhemical  Co 

erp)nt 

C  lemical  Works  

Municipal  Landfill  

Sampling  Plant 

la 


Brunsw  Ick  Laboratory 


Waterioo 

Pittsburgh 

Paducah  

Baton  Rouge 

Baltimore , 

Curtis  Bay 

West  Hanover 

Graniteville  

Indian  Orchard  

Boston 

Ashland  

Boston  

Worcester 

Hudson  

Cambridge  

Attleboro 

Cambridge  

Worcester 

Concord  

Worcester 

Norton  

Beverly 

Watertown 

Winchester  

Woburn  

Grayton,  North  Grafton  ... 

Flint  

Saginaw 

Adrian  

Detroit  

Detroit  ._. 

Grand  Rapids  ....' 

Adrian  

Saginaw  

Battle  Creek 

Detroit  

Detroit  

Farmington  

Ann  Arbor 

Detroit  

Elk  River  

Hattiesburg 

Kansas  City 

Hazelwood  

St.  Louis 

St.  Louis 

Joplin 

St.  Louis  ..; 

St  Louis 

Hematite 

Weldon  Spring  

Hallam 

Mercury  

Central  Nevada  Test  Site 

Fallon  

Tonopah  

Yucca  Mountain  

Ganwood  

Moonachie  , 

Newark 

Murray  Hill 

Bloomfield 

North  Branch 

Union  City  

Linden  

Deepwater 

Bayonne  

Philipsburg  ."... 

Jersey  City  

Maywood  

Middlesex 

Middlesex 

Haskell  

New  Brunswick  


Facility  type 


AWE 

AWE 

DOE- 

BE 

AWE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 
BE 

AWE 

AWE 

AWE  BE 

AWE 

AWE 

AWE  BE 

AWE  BE 

AWE 

AWE 

AWE  DOE 

AWE 

DOE 

AWE 

BE 

AWE  BE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE 

BE 

AWE 

AWE 

AWE  BE 

BE 

AWE 

AWE 

AWE  BE 

DOE 

DOE 

DOC 

AWE  DOE 

DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE  DOE 

DOE 

BE 

DOE 


State 


Iowa. 

Kansas. 

Kentucky. 

Louisiana. 

Maryland. 

Maryland. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan 

Michigan. 

Minnesota. 

Mississippi. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Nebraska. 

Nevada. 

Nevada. 

Nevada. 

Nevada. 

Nevada. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 


Jurisdiction  and  facility  name 


NJ — Picatinny  Arsenal  

NJ — Princeton  Plasma  Physics  Laboratory 

NJ— Rare  Earths/W.R.  Grace  

NJ — Standard  Oil  Development  Co  of  NJ  

NJ— Stevens  Institute  of  Technology 

NJ — Tube  Reducing  Co 

NJ — U.S.  Pipe  and  Foundry  

NJ— United  Lead  Co 

NJ — Vitro  Corp  of  America  (New  Jersey) 

NJ — Westinghouse  Electric  Corp  (New  Jersey)  

NJ— Wykoff  Steel  Co  

NM — Accurate  Machine  &  Tool  

NM — Albuquerque  Operations  Office  

NM — Chupadera  Mesa  

NM — Los  Alamos  Medical  Center 

NM — Los  Alamos  National  Laboratory  .' 

NM — Lovelace  Respiratory  Research  Institute 

NM — Ore  Buying  Station  at  Grants  

NM — Ore  Buying  Station  at  Shiprock  

NM — Project  Gasbuggy  Nuclear  Explosion  Site 

NM — Project  Gnome  Nuclear  Explosion  Site  

NM — Sandia  National  Laboratories  

NM — South  Albuquerque  Wori<s 

NM — Trinity  Nuclear  Explosion  Site 

NM— Waste  Isolation  Pilot  Plant 

NY — Allegheny-Ludlum  Steel 

NY — American  Machine  and  Foundry  

NY— Ashland  Oil  

NY — Baker  and  Williams  Warehouses  

NY— Bethlehem  Steel  r. 

NY— Bliss  &  Laughlin  Steel  

NY — Brookhaven  National  Laboratory 

NY— Burns  &  Roe.  Inc 

NY — Carborundum  Company  

NY— Colonie  Site  (National  Lead)  

NY— Crucible  Steel  Co 

NY — Electro  Metallurgical  

NY — Environmental  Measurements  Laboratory  

NY — Fairchild  Hiller  Corporation  

NY — General  Astrometals 

NY — Hooker  Electrochemical 

NY — International  Rare  Metals  Refinery,  Inc 

NY— Ithaca  Gun  Co  

NY — Lake  Ontario  Ordnance  Works 

NY — Ledoux  and  Co  

NY — Linde  Air  Products  

NY — Linde  Ceramics  Plant  

NY — New  York  University  

NY— Peek  Street  Facility'  

NY — Radium  Chemical  Co  

NY — Rensselaer  Polytechnic  Institute 

NY — Sacandaga  Facility ' ^ 

NY — SAM  Laboratories,  Columbia  University  

NY — Seaway  Industrial  Park 

NY — Seneca  Army  Depot  

NY — Separations   Process   Research   Unit   (at   Knolls 
Lab.)V 

NY — Simonds  Saw  and  Steel  Co  

NY — Staten  Island  Warehouse  

NY— Sylvania  Corning  Nuclear^orp.- Bayside  Lab  

NY — Sylvania  Corning  Nuclear  Corp. — Hicksville  Plant 

NY — Titanium  Alloys  Manufacturing  

NY— Trudeau  Foundation  

NY — University  of  Rochester  Atomic  Energy  Project  

NY— Ufica  St.  Warehouse  

NY — West  Valley  Demonstration  Project 

NY— Wolff-Alpon  Chemical  Corp 

NC — Berylliurri  Metals  and  Chemical  Corp 

NC — University  of  North  Carolina  

OH — Ajax  Magnethermic  Corp 

OH— Alba  Craft 

OH — Associated  Aircraft  Tool  and  Manufacturing  Co  .... 

OH— B  &  T  Metals  

OH— Baker  Brothers  


Location 


Dover  

Princeton 

Wayne 

Linden  

Hoboken  

Wallington  

Burtington 

Middlesex 

West  Orange 

Bloomfield  

Newark 

Albuquerque  .....' 

Albuquerque 

Chupadera  Mesa 

Los  Alamos  

Los  Alamos  

Albuquerque 

Grants 

Shiprock  

Farmington 

Carisbad  

Albuquerque 

Albuquerque 

White  Sands  Missile  Range 

Carlsbad 

Watervliet  

Brooklyn  

Tonawanda  ;.... 

New  York  

Lackawanna 

Buffalo 

Upton  

Maspeth , 

Niagara  Falls 

Colonie  (Albany) 

Syracuse  

Niagara  Falls  ....'. 

New  York  

Farmingdale  

Yonkers 

Niagara  Falls 

Mt.  Kisco  

Ithaca  

Niagara  Falls 

New  York  

Buffalo 

Tonawanda  

New  York  

Schenectady  

New  York  

Troy 

Glenville  

New  Yori<  

Tonawanda  

Romulus  

Schenectady  

Lockport  

New  York  

Bayside  ,. 

Hicksville  

Niagara  Falls 

Saranac  Lake 

Rochester „ 

Buffalo 

West  Valley 

Brooklyn  

Bessemer  City  

Chapel  Hill  

Youngstown  

Oxford  

Fairfield  

Columbus 

Toledo 


Facility  type 


State 


AWE 

New  Jersey 

DOE 

New  Jersey 

AWE  DOE 

New  Jersey 

AWE 

New  Jersey 

BE 

New  Jersey 

AWE 

New  Jersey 

BE 

New  Jersey 

AWE  BE 

New  Jersey 

AWE 

New  Jersey 

AWE 

New  Jersey 

AWE 

New  Jersey 

BE 

New  Mexico 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

DOE 

New  Mexico. 

AWE 

New  York. 

AWE 

New  Yori<. 

AWE 

New  Yori<. 

AWE  DOE 

New  Yori<. 

AWE 

New  York. 

AWE 

New  Yori<. 

DOE 

New  York. 

BE 

New  York. 

AWE 

New  Yori<. 

AWE  DOE 

New  York. 

AWE 

New  York. 

DOE 

New  York. 

DOE 

New  York 

BE 

New  York 

BE 

New  Yori<. 

AWE 

New  York. 

AWE 

New  York. 

AWE 

New  York. 

DOE 

New  York 

AWE 

New  York. 

AWE 

New  York. 

AWE  DOE 

New  York. 

AWE 

New  York. 

DOE 

New^Yori<. 

AWE  BE 

New  York. 

BE 

New  Yori<. 

DOE 

New  York. 

DOE 

New  Yort< 

AWE 

New  York. 

AWE 

New  York. 

DOE 

New  York. 

AWE 

New  York. 

AWE 

New  York. 

AWE  BE 

New  York. 

AWE 

New  York. 

AWE 

New  York. 

BE 

New  York. 

DOE 

New  York. 

AWE 

New  York. 

AWE  DOE 

New  Yort<. 

AWE 

New  York. 

BE 

North  Carolina 

BE 

North  Carolina 

AWE   . 

Ohio. 

AWE  DOE 

Ohio. 

AWE  DOE 

Ohio. 

AWE  DOE 

Ohio. 

AWE  DOE 

Ohio. 
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jrisdiction  and  facility  name 


OH — Battelle  (laboratories — King  Avenue 

OH— Battelle  llaboratories— West  Jefferson 

OH— Beryllium  Production  Plant  (Brush  Luckey  Plant) 

OH— Bmsh  B4ryllium  Co.  (Cleveland) 

OH— Brush  Beryllium  Co.  (Elmore)  

OH — Brush  Beryllium  Co.  (Lorain) 

OH — Cincinnai  Milling  Machine  Co 

OH— Clifton  Pioducts  Co  

OH— Coppenw  ;ld  Steel 

OH — Du  Pont- jrasselli  Research  Latx}ratory 

OH— Extrusion  Plant  (Reactive  Metals  Inc.) 

OH— Feed"  Ma  erials  Production  Center  (FMPC)  

OH — General  lilectnc  Company  (Ohio)  

OH— Gruen  Watch  

OH — Harshaw  Chemical  Co 

OH — Herring-I- all  Marvin  Safe  Co 

OH — Horizons,  Inc 

OH— Kettering  Laboratory,  University  of  Cincinnati  

OH — Magnus  llrass  Co 

OH — McKinne^  Tool  and  Manufacturing  Co  

OH— Mitchell  Steel  Co  

OH — Monsantc  Chemical  Co 

OH— Mound  Plant  

OH — Painesvill;  Site  (Diamond  Magnesium  Co.)  

OH — Piqua  Ore  anic  Moderated  Reactor  

OH— Portsmou  h  Gaseous  Diffusion  Plant 

OH— R.  W  Let  lond  Machine  Tool  Co  * 

OH— Tech-An,  Inc 

OH— Tocco  Incuction  Heating  Div 

OH— Vulcan  Tcol  Co  

OK— Eagle  PicI  ler 

OK— Kerr-McG  5e  

OR— Albany  R(  search  Center 

OR— Wah  Chang  

PA— Aeroproje(  ts,  Inc 

PA — Aliquippa  -orge 

PA— Aluminum  Co.  of  America  (Alcoa)  (Pennsylvania) 

PA— Beryllium  Corp.  of  America  (Hazleton)  

PA — Beryllium  Corp.  of  America  (Reading) 

PA— Birdstx)ro  Steel  &  Foundry  

PA— C.H.  Schnjor  

PA — Camegie  hsfitute  of  Technology 

PA— Carpenter  Steel  Co 

PA — Chambers  3urg.  Engineering  Co  \ 

PA — Foote  Miniiral  Co  

PA — Frankford  Arsenal  

PA — Heppenstall  Co 

PA — Jessop  Stciel  Co  

PA — Koppers  Co.,  Inc  : 

PA— Landis  Ma;hine  Tool  Co 

PA— McDanel  F  efractory  Co  

PA— Nuclear  M.  iterials  and  Equipment  Corp.  (NUMEC) 
PA— Nuclear  Materials  and  Equipment  Corp.  (NUMEC) 

PA— Penn  Salt  Do 

PA— Philadelpha  Naval  Yard  ..'.."^I"'.'...."^! 

PA — Shippingpcrt  Atomic  Power  Plant  ^  

PA— Superior  S  eel  Co  

PA— U.S.  Steel  Co.,  National  Tube  Division  

PA — Vitro  Manufacturing  (Canonsburg)  

PA— Wesfingho  jse  Atomic  Power  Dev.  Plant 

PA— Westingho  jse  Nuclear  Fuels  Division 

PR— BONUS  Risactor  Plant 

PR— Puerto  Rio  Nuclear  Center  

Rl— C.I.  Hayes,  Inc  

SC — Savannah  River  Site 

SD— Ore  Buyinc  Station  at  Edgemont  

TN—Clarksville  facility  

TN — Manufactui  ing  Sciences  Corp  

TN— Oak  Ridge  Gaseous  Diffusion  Plant  (K-25) 

TN— Oak  Ridge  Hospital 

TN— Oak  Ridge  Institute  for  Science  Education  

TN— Oak  Ridge  National  Laboratory  (X-10) 


Location 


TN— S-50  Oak 


^idge  Them-ial  Diffusion  Plant 


TN— Vitro  Corpc  ration  of  America  (Tennessee) 


Columbus 

Columbus 

Luckey  

Cleveland 

Elmore 

Lorain  

Cincinnati  

Painesville 

Warren  

Cleveland  

Ashtabula  

Fernald 

Cincinnati/Evendale  .... 

Norwood  

Cleveland 

Hamilton 

Cleveland  

Cincinnati  

Cincinnati  

Cleveland 

Cincinnati  

Dayton 

Miamisburg  

Painesville 

Piqua 

Piketon  

Cincinnati  

Milford  

Cleveland 

Dayton 

Quapaw  

Guthne  

Albany  

Albany  

West  Chester 

Aliquippa 

New  Kensington 

Hazleton 

Reading 

Birdsboro 

Springdale 

Pittsburgh  

Reading 

Chamtjersburg  

East  Whiteland  Twp 

Philadelphia  

Pittsburgh 

Washington  

Verona  

Waynesboro 

Beaver  Falls 

Apollo  

Parks  Township  

Philadelphia/Wyndmoor 

Philadelphia  

Shippingport 

Carnegie  

McKeesport 

Canonsburg  

East  Pittsburgh  

Cheswick 

Punta  Higuera 

Mayaguez  

Cranston  

Aiken  

Edgemont 

Clarksville 

Oak  Ridge 

Oak  Ridge 

Oak  Ridge 

Oak  Ridge 

Oak  Ridge 

Oak  Ridge 

Oak  Ridge 


Facility  type 


State 


AWE  BE  DOE 

Ohio. 

AWE  DOE 

Ohio. 

BE  DOE 

Ohio. 

AWE  BE 

Ohio. 

BE 

Ohio. 

BE 

Ohio. 

AWE 

Ohio. 

BE 

Ohio. 

AWE 

Ohio. 

AWE 

Ohio. 

DOE 

Ohio. 

DOE 

Ohio. 

AWE  BE  DOE 

Ohio. 

AWE 

Ohio. 

AWE 

Ohio. 

AWE  DOE 

Ohio. 

AWE 

Ohio. 

BE 

Ohio. 

AWE, 

Ohio. 

AWE 

Ohio. 

AWE 

Ohio. 

AWE 

Ohio. 

DOE 

Ohio. 

AWE- 

Ohio. 

DOE 

Ohio. 

DOE 

Ohio. 

AWE 

Ohio. 

AWE 

Ohio. 

AWE 

Ohio. 

AWE 

Ohio. 

BE 

Oklahoma. 

AWE 

Oklahoma. 

AWE  DOE 

Oregon. 

AWE 

Oregon. 

.  AWE  BE 

Pennsylvania. 

AWE  DOE 

Pennsylvania. 

AWE 

Pennsylvania. 

BE 

Pennsylvania. 

BE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE  DOE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

BE 

Pennsylvania. 

AWE  BE 

Pennsylvania. 

AWE  BE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

DOt 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE  BE 

Pennsylvania. 

AWE 

Pennsylvania. 

AWE 

Pennsylvania. 

DOE 

Puerto  Rico. 

DOE 

Puerto  Rico. 

AWE 

Rhode  Island. 

DOE 

South  Carolina 

DOE 

South  Dakota. 

DOE 

Tennessee. 

BE 

Tennessee. 

DOE 

Tennessee. 

DOE 

Tennessee. 

DOE 

Tennessee. 

DOE 

Tennessee. 

DOE 

Tennessee. 

AWE  BE 

Tennessee. 
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Jurisdiction  and  facility  name 


Location 


Facility  type 

State 

AWE 

Tennessee 

DOE 

Tennessee. 

AWE 

Texas. 

AWE 

Texas. 

DOE 

Texas. 

DOE 

Texas. 

AWE 

Texas. 

AWE 

Texas. 

DOE 

Utah. 

DOE 

Utah. 

DOE 

Utah. 

DOE 

Utah. 

DOE 

Utah. 

AWE  BE 

Virginia. 

DOE 

Virginia. 

AWE 

Virginia. 

DOE 

Washington. 

DOE 

Washington. 

DOE 

West  Virginia. 

AWE 

Wisconsin 

BE 

Wisconsin. 

AWE 

Wisconsin. 

DOE 

Wisconsin 

BE 

Wisconsin. 

DOE 

WY. 

DOE 

WY 

DOE 

Marshall  Islands 

TN — W.R.  Grace  (Tennessee) 

TN—Y-12  Plant  

TX— AMCOT  

TX — Mathieson  Chemical  Co 

TX — Medina  Facility 

TX— Pantex  Plant 

TX— Sutton,  Steele  and  Steele  Co  

TX — Texas  City  Chemicals,  Inc  

UT— Ore  Buying  Station  at  Marysvale 

UT — Ore  Buying  Station  at  Moab  

UT — Ore  Buying  Station  at  Monticello 

UT — Ore  Buying  Station  at  White  Canyon  _ 

UT — Uranium  Mill  in  Monticello  

VA— BWXT 

VA — Thomas  Jefferson  National  Accelerator  Facility 

VA — University  of  Virginia  

WA— Hanford  

WA — Pacific  Northwest  National  Laboratory  

WV— Huntington  Pilot  Plant  

Wl— Allis-Chalmers  Co  

Wl— A.O.  Smith  

Wl— Besley-Wells 

Wl— LaCrosse  Boiling  Water  Reactor  

Wl— LadishCo  

WY — Ore  Buying  Station  at  Crooks  Gap 

WY — Ore  Buying  Station  at  Riverton 

MR — Pacific  Proving  Ground  ^ 


Enwin  

Oak  Ridge 

FL  Worth  

Pasadena  

San  Antonio  

Amarillo 

Dallas 

Texas  City 

Marysvale 

Moab 

Monticello 

White  Canyon  .: 

Monticello 

Lynchburg  

Newport  News  

Charlottesville  

Richland  

Richland  

Huntington 

West  Allis,  Milwaukee 

Milwaukee 

South  Beloit  .'. 

LaCrosse 

Cudahy  

Crooks  Gap 

Riverton 

Marshall  Islands 


^  Consistent  with  the  Act,  coverage  is  limited  to  activities  not  performed  under  the  responsibility  of  the  Naval  Nuclear  Propulsion  program. 
2  Pacific  Proving  Ground  includes  Bikini  Atoll,  Enewetak  Atoll,  Johnston  (U.S.  nuclear  weapons  testing  activities  only),  and  Christmas  Island 
(U.S.  nuclear  weapons  testing  activities  only). 


Issued  in  Washington,  DC  July  15,  2003. 
Beverly  A.  Cook, 

Assistant  Secretary,  Office  of  Environment, 

Safety  and  Health. 

[FR  Doc.  03-18442  Filed  7-18-03;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy, 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat,  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 

DATES:  Thursday,  August  7,  2003,  6  p.m. 
to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport, 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 


Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  1.  Presentation  and 
discussion  on  the  draft  Long-Term 
Stewardship  Strategy  for  Rocky  Flats. 

2.  Follow-up  discussion  on  final 
approved  modifications  to  the  Rocky 
Flats  Cleanup  Agreement 

3.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements    , 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 


Wadsworth  Parkway,  Suite  2250. 
Westminister,  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  8:30  a.m. 
to  4:30  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Deborah  French  at  the  address  or 
telephone  number  listed  above.  Board 
meeting  minutes  are  posted  on  RFCAB's 
Web  site  within  one  month  following 
each  meeting  at:  http://www.rfcab.org/ 
Minutes.HTML. 

Issued  at  Washington,  DC  on  July  15.  2003. 
Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 

Officer. 

|FR  Doc.  03-18443  Filed  7-18-03:  8:45  am] 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request. 

SUMMARY:  The  EIA  is  soliciting 
comments  on  a  proposal  to  request 
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monthly 
and  export 
would  be  in 
information 
Form  FE- 
Natural  Gas. 


reporting  of  natural  gas  import 
ii  formation.  This  reporting 
I  iddition  to  the  existing 
collection  requirements  for 

74qR.  import  and  Export  of 


DATES:  Comn  lents  must  be  filed  by 
September  Ifi.  2003.  If  you  anticipate 
difficulty  in  ;  ubmitting  comments 
within  that  p  ;riod.  contact  the  person 
listed  below  ;  is  soon  as  possible. 
ADDRESSES:  S  end  comments  to  Yvonne 
Caudillo.  To  snsure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-  586-4062)  or  e-mail 
[yxonne.cauc  ilIo@hq.doe.gov)  is 
recommendei  1.  Ms.  Caudillo's  mailing 
address  is  Of  ice  of  Fossil  Energy,  FE- 
34,  Forrestal  Juilding.  U.S.  Department 
of  Energy,  W;  shington,  DC  20585.  Ms. 
Caudillo  mav  be  contacted  by  telephone 
at  (202)  586^  587. 


FOR  FURTHER 

Requests  for 
copies  of  any 
should  be  directed 
the  address  1 


I.  Background 

II.  Current  Acti 

III.  Request  for 
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I  ^FORMATION  CONTACT: 

itional  information  or 
forms  and  instructions 
to  Ms.  Caudillo  at 
ted  above. 


Ii ; 


SUPPLEMENTAI  lY  INFORMATION: 


ins 
omments 


I.  Backgrounc 

The  Federa  Energy  Administration 
Act  of  1974  (F  ub.  L.  93-275,  15  U.S.C. 
761  et  seq.]  ar  d  the  DOE  OrganizSiion 
Act  (Pub.  L.  9  )-91,  42  U.S.C.  7101  et 
seq.)  require  t  le  EIA  to  carry  out  a 
centralized,  ci  imprehensive,  and  unified 
energy  inform  ation  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  res(  urce  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  informat;  on  is  used  to  assess  the 
adequacy  of  ei  lergy  resources  to  meet 
near  and  longi  ir  term  domestic 
demands. 

The  EIA,  as  I 
with  the  Papej 
1995  (Pub.  L. 
35),  provides 


aart  of  its  effort  to  comply 
work  Reduction  Act  of 
i04-13,  44  U.S.C.  Chapter 
be  general  public  and 
other  Federal ;  igencies  with 
opportunities  ;o  comment  on  collections 
of  energy  infoi  mation  conducted  by  or 
in  conjunctioE  with  the  EIA.  Any 
comments  reci  lived  help  the  EIA  to 
prepare  data  mquests  that  maximize  the 
utility  of  the  ii  [formation  collected,  and 
to  assess  the  ii  ipact  of  collection 
requirements  <  n  the  public.  Also,  the 
EIA  will  later  !  eek  approval  by  the 
Office  of  Mana  gement  and  Budget 
(OMB)  under  s  ection  3507(a)  of  the 
Paperwork  Re(  uction  Act  of  1995. 

DOE's  Offici  of  Fossil  Energy  (FE)  is 
delegated  the  i  uthority  to  regulate 


natural  gas  imports  and  exports  under 
section  3  of  the  Natural  Gas  Act  of  1938, 
15  U.S.C.  717b.'  In  order  to  carry  out  its 
delegated  responsibility,  FE  requires 
those  persons  seeking  to  import  or 
export  natural  gas  to  file  an  application 
containing  basic  information  about  the 
scope  and  nature  of  the  proposed 
import/export  activity.  Historically  FE 
has  collected  information  on  a  quarterly 
basis  regarding  import  and  export 
transactions.  That  information  has  been 
used  to  ensure  compliance  with  any 
terms  and  conditions  of  authorization. 
In  addition,  the  data  are  used  to  monitor 
North  American  natural  gas  trade, 
which  in  turn  enables  the  Federal 
Government  to  perform  market  and 
regulatory  analyses;  improve  the 
capability  of  industry  and  the 
Government  to  respond  to  any  future 
energy-related  supply  problems;  and 
keep  the  general  public  informed  of 
international  natural  gas  trade. 

II.  Current  Actions 

DOE  will  be  requesting  a  revision  of 
its  existing  information  reporting 
requirements  for  imports  and  exports  of 
natural  gas  (Form  FE-746R).  The 
Department  of  Energy  (DOE)  is 
undertaking  an  ambitious  Natural  Gas 
Data  Collection  Initiative  to  improve  the 
way  the  DOE  gathers  and  disseminates 
information  about  the  use  and  origin  of 
natural  gas  supplies  in  the  U.S.  Under 
this  Initiative,  DOE  plans  to  collect 
critical  natural  gas  information  (i.e., 
country  of  origin,  international  point  of 
entry/exit,  and  volume  imported/ 
exported)  monthly,  instead  of  waiting 
until  the  end  of  each  quarter  to  collect 
any  import/export  information.  To 
facilitate  timely  reporting  DOE  will 
establish  an  Internet-based  reporting 
option  for  the  monthly  reporting.  Also, 
DOE  will  treat  all  monthly  information 
as  confidential. 

Over  the  last  decade,  demand  for 
natural  gas  increased  significantly  and 
demand  is  projected  to  continue 
increasing.  With  these  increases,  there  is 
the  possibility  of  periodic  price  spikes 
and  market  dislocations.  In  a  tight  and 
volatile  natural  gas  market,  consumers 
and  producers  must  have  the  best 
information  possible  regarding  the 
availability  of  supply  and  the  forces  that 
drive  prices  in  order  to  make  informed 
decisions  about  their  consumption  and 
production  activities. 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 


General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  to  be  collected? 

B.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  need  clarification? 

C.  Can  the  information  be  submitted 
by  the  due  date? 

D.  Public  reporting  burden  for  the 
monthly  reporting  of  natural  gas 
imports/exports  is  estimated  to  average 
three  hours  per  response.  The  estimated 
burden  includes  the  total  time  necessary 
to  provide  the  requested  information.  In 
your  opinion,  how  accurate  is  this 
estimate? 

E.  The  agency  estimates  that  the  only 
cost  to  a  respondent  is  for  the  time  it 
will  take  to  complete  the  collection. 
Will  a  respondent  incur  any  start-up 
costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  purchase  of  services  associated  with 
the  information  collection? 

F.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

G.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User  of  the  Information 
To  Be  Collected 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  disseminated? 

B.  Is  the  information  useful  at  the 
levels  of  detail  to  be  collected? 

C.  For  what  purpose{s)  would  the 
information  be  used?  Be  specific. 

D.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
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what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  199.T  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC,  July  14,  2003. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group.  Energy  Information 
Administration. 

[PR  Doc.  03-18444  Filed  7-18-03;  8:45  am) 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  NJ03-3-000] 

Bonneville  Power  Administration; 
Notice  of  Filing  i 

July  15,  2003. 

take  notice  that  on  July  7,  2003,  the 
Bonneville  Power  Administration 
(Bonneville)  filed  a  Petition  for  a 
Declaratory  Order  Maintaining 
Reciprocity  Approval  of  Its  Open  Access 
Transmission  Tariff  (OATT)  and  an 
Exemption  In  Lieu  of  a  Filing  Fee  with 
the  Federal  Energy  Regulator)' 
Commission  (Commission).  Bonneville 
states  that  it  has  revised  sections  13.2, 
14.2,  17.1  and  18.1  of  its  OATT  to 
change  its  procedure  for  awarding  short- 
term  transmission  requests.  Bonneville 
explains  that  these  revisions  eliminate 
the  right  of  first  refusal  to  match 
competing  requests  for  short-term 
transmission  service  and  adopt  a  first- 
come,  first-served  approach.  Bonneville 
further  explains  that  it  has  also  revised 
Attachment  K  to  its  OATT  in 
accordance  with  the  2004  Rate  Case 
Settlement.  Additionally,  Bonneville 
states  that  it  has  refiled  its  entire  OATT 
to  voluntarily  adopt  the  Order  No.  614 
pagination  standards,  as  applicable. 

Bonneville  states  that  the  Commission 
found  its  OATT  to  be  an  acceptable 
reciprocity  transmission  tariff,  effective 
October  1,  2001,  by  Order  Granting 
Petition  for  Declaratory  Order,  94  FERC 
61,317  (March  19,  2001)  and  Order  on 
Tariff  Amendment,  96  FERC  62,337 
(September  28,  2001).  Bonneville 
further  states  that  it  now  seeks  a 
declarator)'  order  finding  that  its  OATT, 
as  revised  by  this  filing,  continues  to 
maintain  its  reciprocity  status. 
Bonneville  has  also  requested  an 
expedited  approval  process,  making  the 
changes  effective  as  of  August  15,  2003, 


Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
a88  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Prote.sts  will  be 
considered  by  the  Commission  in 
deterrhining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
, motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wiA-w.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  July  28,  2003. 

Magalie  R,  Saias, 

Secretary. 

[FK  Doc.  03-18403  Filed  7-18-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and 
Soliciting  Scoping  Comments  for  an 
Applicant  Prepared  Environmental 
Assessment  Using  the  Alternative 
Licensing  Process 

July  15,  2003. 

a.  Type  of  Application:  New  License 
for  Major  Project. 

b.  Project  No.:  2216-058. 

c.  Applicant:  New  York  Power 
Authority. 

d.  Project  Name:  Niagara  Power 
Project. 

e.  Location:  The  existing  project  is 
located  in  Niagara  County,  New  York, 
on  the  Niagara  River,  a  35-mile-long 
waterway  that  connects  Lake  Erie  and 
Lake  Ontario  and  is  boundarj'  water 


between  the  United  States  and  Canada. 
There  are  no  Federal  lands  within  the 
project  boundary. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Keith  Silliman, 
Director,  Niagara  Relicensing,  New  York 
Power  Authority,  30  South  Pearl  Street, 
Albany,  New  York  12207-3425.  (518) 
433-6735. 

h.  FERC  Contact:  Patti  Leppert  at 
(202)  502-6034,  or 
patricia.leppert@ferc.gov. 

i.  Deadline  for  Filing  Scoping 
Comments:  October  14,  2003. 

All  comments  and  correspondence 
(original  and  eight  copies)  should  be 
filed  with:  Magalie  R.  Salas.  Secretary. 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  Correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Scoping  Comments,  Niagara 
Power  Project,  FERC  No.  2216-058. 

The  Federal  Energy  Regulator)' 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure  require  that  a 
copy  of  all  documents  filed  with  the 
Commission  be  served  on  each  person 
on  the  official  service  list  for  the  project. 
Furthermore,  if  comments  or  documents 
filed  with  the  Commission  relate  to  the- 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  a  copy  of  the  document  also 
must  be  served  on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (  http ://vi'ww.ferc. gov  )  under  the  "e- 
Filing"  link. 

j.  "Tne  existing  2,538-megawatt  project 
consists  of:  (1)  Two  700-foot-long  intake 
structures  located  on  the  upper  Niagara 
River  about  2.6  miles  upstream  from  the 
American  Falls;  (2)  two  4.3-mile-long 
concrete  underground  water  supply 
conduits,  each  measuring  46  feet  wide 
by  66.5  feet  high;  (3)  a  forebay;  (4)  the 
Lewiston  Pump-Generating  Plant, 
measuring  975  feet  long  by  240  feet 
wide  by  160  feet  high;  (5)  the  1.900-acre 
Lewiston  reservoir  at  a  maximum  water 
surface  elevation  of  658  feet  United 
States  Lake  Survey  Datum;  (6)  the 
Robert  Moses  Niagara  Power  Plant, 
including  an  intake  structure,  measuring 
1,100  feet  long  by  190  feet  wide  by  100 
feet  high;  (7)  a  switch  yard;  and  (8) 
appurtenant  facilities. 

K.  Scoping  Process:  The  New  York 
Power  Authority  (Power  Authority)  is 
utilizing  the  Commission's  Alternative 
Licensing  Process  (ALP).  Under  the 
ALP,  the  Power  Authority  will  prepare 
an  Applicant-Prepared  Environmental 


Assessment 
application 
Project.  The 
file,  with  the 
application 
Power  Projec 
The  Comm  ission 


fori 


aid . 


prepare  an 
(EA)  on  the 
the  National 
of  1969(NEP^) 
both  site- 
environmentil 
alternatives 
These  scopin ; 
scoping  requ 
NEPA,  as 

The  purpo^ 
you  of  the  o 
the  scoping  n 

i.  Scoping 
presented  at 
(1)  Provide  a 
Niagara  Powet 
brief  overviev ' 
the  project; 
the  issues 
APEA  and 
and  (4)  solicit 
public  on 

The  staff 
Department  o 
Conservation 
of  the  State's 
role  in  the  rel 
Power  Project 

The  Commiis 


(^\PEA)  and  license 
the  Niagara  Power 
ower  Authority  expects  to 
Commission,  the  license 
APEA  for  the  Niagara 
by  August  31,  2005. 
staff  intends  to 
El  ivironmental  Assessment 
p  reject  in  accordance  with 
nvironmental  Policy  Act 
The  EA  will  consider 
ic  and  cumulative 
effects  and  reasonable 
the  proposed  action, 
meetings  will  satisfy  the 
irements,  pursuant  to 


amended. 

of  this  notice  is  to  inform 
pJ)ortunity  to  participate  in 
eetings,  identified  below. 
!\leetings:  Information 

scoping  meetings  will: 
)rief  overview  of  the 
Project;  (2)  provide  a 
of  the  ALP  for  relicensing 
provide  a  discussion  of 
idehtified  for  analysis  in  the 
not  requiring  analysis; 
comments  from  the 
Scoring  Document  1. 
New  York  State 
Environmental 
ivill  provide  an  overview 
I  egulatory  process  and  its 
censing  of  the  Niagara 


(3) 


th<  se 


fr(  m 


one  agency 
public  meeting 
meeting  will 
Indian  Tribes 
organizations 
scoping  meetihg 
input.  All  inte  rested 
Tribes,  organi  sat 
are  invited  to 
meetings,  and 
identifying 
envirormienta 
should  not  be 
The  location 
meetings  are 


Agency  Scopihg 

Date:  Wedn  jsday 

Time:  2  p.m. 

Address:  Ni  igara 
Amphitheater 
Niagara  Falls, 


ion  staff  will  conduct 
scpping  meeting  and  one 
The  agency  scoping 
f  3CUS  on  resource  agency, 
and  non-governmental 
concerns,  while  the  public 
is  primarily  for  public 

agencies,  Indian 
ions,  and  individuals 
ittend  one  or  both 
assist  the  staff  in 
scope  of  the 
issues  that  should  and 
analyzed  in  the  APEA. 
times  of  these 
follows: 


and 


Meeting 

,  August  13,  2003. 

Falls  High  School 
4455  Porter  Road, 
New  York. 


Public  Scoping  Meeting 

Date:  Wednesday,  August  13,  2003. 

Time:  7  p. ml. 

Address:  Same  as  agency  scoping 
meeting. 

To  help  foci|s  the  discussions, 
Scoping  Docuinent  1  will  be  issued  in 
late  July  2003.  and  will  be  on  the 
Niagara  Powee  Project's  relicensing  Web 


site  at  http://niagara.nypa.gov.  Scoping 
Document  1  will  also  be  available  in  the 
Public  Information  File,  located  at  the 
Niagara  Power  Project  Power  Vista,  and 
at  the  following  public  libraries: 
Lewiston  Public  Library;  Niagara  Falls 
Public  Library;  Lockport  Public  Library; 
Buffalo  &  Erie  County  Public  Library; 
North  Tonawanda  Public  Library;  and 
Grand  Island  Public  Library. 

A  copy  of  Scoping  Document  1  will 
be  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov,  or  toll- 
free  at  1-866-208-3676,  or  for  TTY 
(202) 502-8659. 

You  may  also  register  online  at  http:/ 
/www.ferc. gov.esubscribenow.htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  the  Niagara  Power 
Project  or  other  pending  projects.  For 
assistance,  contact  FERC  Online 
Support,  ii.  Meeting  Procedures:  The 
scoping  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  The 
meetings  will  be  recorded  by  a 
stenographer  and  will  become  a  part  of 
the  formal  record  of  the  proceedings  on 
the  project. 

Interested  agencies,  Indian  Tribes, 
organizations,  and  individuals  are 
invited  and  encouraged  to  attend  and 
assist  in  identifying  and  clarifying  the 
scope  of  issues  that  should  and  should 
not  be  analyzed  in  the  APEA.  Speaking 
time  allowed  for  individuals  will  be 
determined  before  each  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  meeting.  Persons 
choosing  not  to  speak,  but  wishing  to 
express  an  opinion,  as  well  as  speakers 
unable  to  simunarize  their  positions 
within  the  allotted  time,  may  submit 
written  statements  for  inclusion  in  the 
public  record. 

Written  scoping  comments  may  also 
be  mailed  to  Keith  Silliman,  Director, 
Niagara  Relicensing,  New  York  Power 
Authority,  30  South  Pearl  Street, 
Albany,  New  York  12207-3425,  by 
October  14,  2003.  For  further 
information,  please  contact  Keith 
Silliman  of  NYPA  at  (518)  433-6735; 
Patti  Leppert  of  Commission  staff,  at 


(202)  502-6034;  or  Steve  Kartalia  of 
Commission  staff,  at  (202)  502-6131. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18404  Filed  7-18-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Los  Alamos  Site  Office  Notice  of 
Floodplain  and  Wetlands  Involvement 
for  Two  Monitoring  Wells  at  Los 
Alamos  National  Laboratory,  Los 
Alamos,  NM 

AGENCY:  National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
DOE. 

ACTION:  Notice  of  floodplains  and 
wetlands  involvement. 

SUMMARY:  The  Los  Alamos  Site  office  of 
the  National  Nuclear  Security 
Administration  (NNSA),  United  States 
Department  of  Energy  (DOE)  plans  to 
install  and  operate  two  groundwater 
monitoring  wells  within  two  separate 
canyon  floodplain  locations.  Monitoring 
well  CdV-16-1  (i)  would  be  located 
within  Los  Alamos  National  Laboratory 
(LANL)  in  Canyon  del  Valle  (see  Figure 
1),  and  monitoring  well  R-2  would  be 
located  near  the  LANL  boundary  within 
the  Incorporated  County  of  Los  Alamos 
in  Pueblo  Canyon  (see  Figure  2).  The 
installation  process  for  the  wells  will 
include  the  placement  of  small  cement 
pads  around  the  wells,  along  with  a 
gravel-covered  area,  and  road 
improvements,  culverts  and  erosion 
control  materials  and  mechanisms  as 
needed.  The  wells  would  be  operated 
and  monitored  periodically  after 
installation  was  completed.  In 
accordance  with  10  CFR  Part  1022,  DOE 
has  prepared  a  floodplain/wetland 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplains. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  August  5,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Elizabeth  Withers, 
Department  of  Energy,  National  Nuclear 
Security  Administration,  Los  Alamos 
Site  Office,  528  35th  Street,  Los  Alamos, 
NM  87544,  or  submit  them  to  the  Mail 
Room  at  the  above  address  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  Written  comments  may 
also  be  sent  electronically  to: 
ewithers@doeaI.gov  or  by  facsimile  to 
(505) 667-9998. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Enz,  Department  of  Energy, 
National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
528  35th  Street,  Los  Alamos,  NM  87544. 
Telephone  (505)  667-7640,  facsimile 
(505)  667-9998. 

For  Further  Information  on  General 
DOE  Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756, 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
is  installing  a  network  of  monitoring 
wells  around  and  within  LANL  to 


characterize  the  hydrogeological  setting 
of  the  Pajarito  Plateau.  These 
monitoring  wells  will  be  installed  at 
varying  depths  and  used  to  provide 
information  on  the  groundwater  aquifers 
present  and  to  monitor  various 
characteristics  of  the  aquifers  over  time. 
The  two  subject  monitoring  wells  would 
be  installed  in  canyon-bottom  settings 
chosen  by  the  New  Mexico  Environment 
Department,  which  is  the  local  regulator 
for  water  quality  appointed  by  the 
Environmental  Protection  Agency. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  NNSA 
has  prepared  a  floodplain/wetland 
assessment  for  this  action,  which  is 
available  by  contacting  Elizabeth 


Withers  at  the  previously  identified 
addresses,  phone  and  facsimile 
numbers.  The  floodplain/wetland 
assessment  is  available  for  review  at  the 
DOE  Reading  Room  at  the  Los  Alamos 
Outreach  Center,  1619  Central  Avenue, 
Los  Alamos,  NM  87854;  and  the  DOE 
Reading  Room  at  the  Zimmerman 
Library,  University  of  New  Mexico, 
Albuquerque,  NM  87131.  The  NNSA 
will  publish  a  floodplain  statement  of 
findings  for  this  project  in  the  Federal 
Register  no  sooner  than  August  5,  2003. 

Issued  in  Los  Alamos.  NM  on  July  7.  2003. 

E.  Dennis  Martinez, 

Acting  Manager.  Department  of  Energy. 
National  Xuclear  Security  Administration. 
Los  Alamos  Site  Office. 
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BILLING  CODE  645  >-01-C 


FEDERAL  ACJCOUNTING  STANDARDS 
BOARD 

Notice  of  Issuance  of  Statement  of 
Federal  Financial  Accounting 
Standards  (S^FAS)  No.  25 

AGENCY:  Fedei  al  Accounting  Standards 
Advisory  Boaj  d 

Board  Actic  n 
Advisory  Con  mittee 
463),  as  amended 
of  Procedure, 
1999,  notice  i 
Federal  Accoiint 
Board  has  issi  ed 
Financial  Ace  )unting 
(SFFAS)  No. 
Stewardship 
Eliminating 
Assessment 


Pursuant  to  the  Federal 
Act  (Pub.  L.  92- 
and  the  FASAB  Rules 
IS  amended  in  October, 
hereby  given  that  the 
ing  Standards  Advisory 
Statement  of  Federal 
Standards 
,  Reclassification  of 
I\esponsibUities  and 
Current  Services 


25 


the 


The  Board 
April  2003 
principals  for 
period  closed 

SFFAS  No. 
classification 
stewardship 
SFFAS  5  and 
"risk  ass 
required  su 
(RSI).  The 
will  become  a 
Other  inform 


and 


(ifi 


res 


msurance  rei 
reported  as  RS 
25  also  elimi 


qi  ired 


req  x 
an  s 


present  certair 
stewardship 
the  "current 
previously 

The  stand 
No.  25  are 
beginning  aftei 
Hard  copies 
mailed  to  the 
also  available 
www.fasab.gox 
7350. 


effe  :t 


FOR  FURTHER 

Wendy  Comes 
G  St.,  NW 
Washington 
7350. 


Mail 


Authority 

Act.  Pub.  L. 


92-i63 


Dated:  July  17 
Wendy  M.  Comek 

Executive  Director. 
[FR  Doc.  03-184 

BIUJNG  CODE  1610401-M 


approved  the  Statement  in 
submitted  it  to  FASAB 
>0-day  review,  the  review 
m  July  17.  2003. 

5  changes  the 
information  about 
sponsibilities  required  by 
7.  Information  about 
umed  dquo;  will  become 
pp  ementary  information 
Statsment  of  Social  Insurance 
jasic  financial  statement, 
aiion  about  social 

by  SFFAS  17  will  be 
or  in  a  footnote.  SFFAS 
in^tes  the  requirement  to 
information  about 
ponsibilities,  known  as 

assessment," 
ired  bv  SFFAS  8. 


res 


se  rvices 


prescribed  in  SFFAS 
ive  for  periods 
September  30.  2003. 
of  the  statement  will  be 
IjASAB  mailing  list.  It  is 
the  FASAB  Web  site  at 
or  by  calling  202-512-     ■ 


(in 


Iff  ORMATION,  CONTACT: 
Executive  Director,  441 
Stop6Kl7V, 
20548,  or  call  202-512- 


d: 


Federal  Advisory  Committee 
2003. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04005] 

Translating  Research  Into  Action  for 
Diabetes;  Notice  of  Availability  of 
Funds 

Application  Deadline:  September  4, 
2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)of  the 
Public  Health  Service  Act,  (42  U.S.C. 
section  241(a)  and  247b(k)(2)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

.    The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  a  cooperative  agreement 
program  for  Translating  Research  Into 
Action  For  Diabetes  (TRIAD).  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Diabetes. 

The  purposes  of  this  research  program 
are  to: 

1 .  Continue  or  develop  a  multi-center 
study  of  diabetes  within  managed  care 
settings  examining  the  effect  of  managed 
care  structure  and  organization  using  a 
systematic  and  standardized  approach 
on  processes  and  outcomes  of  diabetes 
care  using  two  overarching  hypotheses. 
The  hypotheses  are  (1)  Managed  care 
structural  factors  (i.e.  the  ability  to  track, 
risk  stratify,  and/or  manage  persons 
with  diabetes;  guideline  selection  and 
implementation,  patient  education, 
experience  with  managed  care, 
management  of  referral  care,  clinician 
incentives,  financial  barriers  to  care, 
and  non-financial  barriers  to  care) 
influence  process  of  care  (clinical 
process  variables  and  service  use 
process  variables,  i.e.  Glycosylated 
hemoglobin  tested/frequency,  blood 
pressure  (BP)  assessment,  lipids  tested/ 
frequency,  eye  exam,  foot  exam  done/ 
foot  care  recommendations,  aspirin 
prescription,  nephropathy  assessment, 
exercise  recommendations,  smoking 
cessation  counseling);  and  (2)  Managed 
care  structural  factors  influence  long- 
term  outcomes  of  care  (glycosylated 
hemoglobin  levels,  lipid  levels,  BP 
level,  quality  of  life,  satisfaction  with 
care,  medical  costs,  hospitalization, 
diabetes-related  complications). 

2.  Conduct  systematic  research  aimed 
at  gaining  knowledge  to  improve  care 
for  people  with  diabetes  using  a 


standardized  protocol  across  research 
centers.  This  protocol  shall  be  designed 
to  assess  a  diverse  community-dwelling 
(non-institutionalized)  population  in 
terms  of  age  (aged  18  or  older),  gender, 
race/ethnicity  (English  and  Spanish- 
speaking),  disease  severity,  geography, 
and  socioeconomic  factors. 

3.  Explore  applied  research  questions 
aimed  at  delivering  and  evaluating 
primary  prevention  strategies  for 
diabetes  among  people  at  high  risk. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP): 
Help  improve  the  availability,  process, 
effectiveness,  cost-effectiveness,  and 
health  outcomes  of  diabetes-related 
services  provided  within  managed-care 
settings. 

C.  Eligible  Applicants 

Competition  is  open  to  colleges, 
universities,  private  non-profit  and 
public  nonprofit  domestic 
organizations,  research  institutions, 
faith-based  organizations,  and  managed 
care  organizations. 

Applicants  claiming  nonprofit  status 
must  include  evidence  of  nonprofit 
status  with  their  application. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501  (c)  (4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $3.9  million  dollars 
will  be  available  in  FY  2004  to  fund 
approximately  six  awards.  It  is  expected 
that  the  average  award  will  be  $550,000, 
ranging  from  $400,000  to  $700,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  February  1,  2004,  and  will  b^ 
made  for  a  12 -month  budget  period 
within  a  project  period  of  up  to  five 
years.  The  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases 
(NIDDK)  will  collaborate  with  CDC  in 
support  of  the  enhancement  of  diabetes 
prevention  and  control  research  through 
a  Memorandum  of  Understanding 
(MOU)  and  funding  of  approximately 
$500,000  per  year  during  the  five-year 
project  period,  and  based  on  the 
availability  of  funds.  These  funds  are 
included  in  the  total  availability  of 
funds  above. 

Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress 
demonstrated  by  investigators  in 
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attainment  of  the  goals,  objectives,  and 
corresponding  performance  measures  as 
evidenced  by  required  reports,  and 
based  on  the  availability  of  funds. 

Funding  Preferences 

Preference  may  be  given  to  applicants 
previously  funded  under  Program 
Announcement  #98086  ("Translational 
Research  Centers  for  Diabetes  Control 
Within  Managed-Care  Settings") 
because  these  organizations: 

1.  Are  geographically  located  across 
the  nation  with  access  to  diverse 
diabetic  populations  in  terms  of 
ethnicity/minority,  age,  and  socio- 
economic factors. 

2.  Have  proven  collaboration  in 
conducting  multi-center  studies  using  a 
common  protocol  with  other  managed 
care  organizations  and  academic 
institutions. 

3.  Have  demonstrated  strategies  for 
reaching  target  diabetic  population  and 
attaining  a  very  high  response  rate  (70 
to  80  percent). 

4.  Have  established  infrastructure, 
pool  of  expertise,  experienced 
personnel,  and  capacity  to  track  and 
maintain  (with  retention  rates  close  to 
80  percent)  a  large  diabetic  cohort 
within  managed  care  settings. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
wfill  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

Recipients  will  be  responsible  for  the 
following  activities: 

a.  Collaborate  with  other  successful 
recipients  and  partners.  Participate  in 
the  implementation  of  a  multi-center 
standardized  protocol,  and  in  its  further 
development,  to  include  the  design  of 
the  study,  design  of  instruments, 
development  of  methods  and 
procedures  for  the  study,  collection  of 
the  data,  quality  control,  analysis  and 
interpretation  of  the  data,  and 
dissemination  of  results. 

b.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project  that  will  include 
longitudinal  ascertainment  of  serious 
health  conditions.  The  local  IRB  will 
review  and  approve  the  protocol  on  an 
annual  basis. 

c.  Assure  and  maintain  the 
confidentiality  of  all  study  data. 

d.  Develop  standardized  and  aggregate 
analytical  processes  and  technical 
reports  or  manuscripts  for  peer- 
reviewed  publications  as  appropriate. 


e.  Because  the  previous  program 
announcement  #98086  was  designed 
using  a  standardized  protocol  and 
standardized  data  collection  systems, 
new  applicants  must  have  access  to 
existing  data  (at  baseline,  and  at  least 
one  follow-up  data  collection  within  18 
months)  collected  in  a  similar 
standardized  and  systematic  manner  on 
diabetes  patients  within  managed  care 
settings,  collected  during  the  previous 
five  years  that  may  be  appropriate  for 
inclusion  with  any  of  the  previously 
funded  centers  so  that  a  diabetic  cohort 
may  be  followed  in  a  uniform  manner. 
Data  should  have  been  collected  from 
health  plans,  provider  groups,  racial  and 
ethnic  minority  groups  with  diabetes, 
and  adults  over  the  age  of  18;  and  may 
have  been  assembled  through  interviews 
of  health  plan  and  provider  group 
leaders,  telephone  surveys,  medical 
record  reviews,  and  administrative  data, 
and  other  appropriate  sources  in  order 
to  further  the  knowledge  already  gained. 

f.  Work  collaboratively  with  similar 
organizations  and  recipients  in  a  multi- 
center  study  using  a  common  protocol 
to  answer  the  following  questions:  (1) 
What  is  the  level  of  quality  of  diabetes 
care  and  is  it  changing  over  time?  (2) 
what  is  the  relationship  between 
structural  aspects  of  care,  for  example, 
use  of  disease  management  strategies, 
profit  status,  management  of  referral 
care,  guideline  implementation  (at 
system,  provider,  and  patient  levels) 
and  diabetes  quality  of  care, 
intermediate  outcomes,  and  long  term 
health  (morbidity,  mortality,  quality  of 
life)  and  economic  outcomes?  and  (3) 
what  interventions  and  strategies  can 
improve  diabetes  quality  of  care  and 
outcomes? 

g.  Collaborate  in  an  interactive  and 
ongoing  basis  with  other  health 
organizations,  provider  groups, 
community  groups,  etc.,  as  necessary,  to 
participate  in  research  assessing  the 
existing  and  changing  structures, 
processes,  delivery,  and  outcomes  of 
care  for  people  with  diabetes. 

h.  Examine  the  relationship  between 
individual-  and  area/community-level 
socioeconomic  characteristics  of 
persons  with  diabetes  and  their  health 
behaviors,  and  quality  of  care  (processes 
and  outcomes).  These  objectives  will  be 
accomplished  through  collaboration 
with  other  funded  research  centers. 

i.  Identify  innovative  ways  of 
optimizing  the  delivery  of  care  and 
health  outcomes;  and  identify  and  test 
strategies  to  improve  care  for  people 
with  diabetes  using  rigorous  scientific 
methods  and  based  on  knowledge 
gained  from  this  systematic  and 
collaborative  research  program. 


j.  Utilize  an  existing  Steering 
Committee  which  will  consist  of  the 
Principal  Investigators  of  the  research 
study,  and  who  will  serve  as  the 
governing  body  for  the  study. 

k.  Follow  the  standardized  protocol 
and  manual(s)  of  operation  to  be 
developed  by  the  Steering  Committee. 

1.  Maintain  an  effective  and  adequate 
management  and  staffing  plan  with 
appropriate  competencies  to  gather, 
analyze,  and  publish  data;  and 
collaborate  with  other  recipients  and 
use  standardized  systems  such  as 
computer  assisted  telephone  systems, 
hospital  record  systems,  chart  review, 
and  administrative  data  management 
systems  for  collecting  patient  data. 

m.  Communicate  scientifically  via 
publications,  abstracts,  and 
presentations,  the  main  and  secondary 
findings  pertaining  to  the  goals  of  the 
study. 

n.  Perform  joint  analysis  with 
aggregate  data.  Performance  will  be 
measured  by  evidence  that  the  grantee 
has  demonstrated  accomplishment  of 
the  activities  described  above  in  items  a 
through  n. 

2.  CDC  Activities 

CDC  will  be  responsible  for  the 
following  activities: 

a.  Provide  assistance  on  the  design  of 
the  multi-center  study,  to  include 
assisting  witii  the  development  of 
sampling  procedures,  design  of  the 
instruments,  development  of  methods 
and  procedures  for  the  study,  collection 
of  data,  analysis  and  interpretation  of 
data,  resolution  of  data  quality  issues 
and  dissemination  of  results. 

b.  Assist  in  the  development  of  a 
standardized  research  protocol  for  IRB 
review  by  all  cooperating  institutions 
participating  in  the  research  project. 

c.  Obtain  and  maintain  Certificates  of 
Confidentiality  in  the  form  of  301(d) 
and  assurance  of  confidentiality  308(d), 
as  appropriate  for  the  study. 

d.  Collaborate  to  produce  technical 
reports  or  manuscripts  for  peer- 
reviewed  publications  as  appropriate. 
Provide  assistance  for  joint  analysis 
with  aggregate  data. 

e.  Serve  as  consultants  to  the  Steering 
Committee. 

f.  Participate  in  research  assessing  the 
existing  and  changing  structures, 
processes,  delivery,  and  outcomes  of 
care  for  people  with  diabetes. 

g.  Provide  consultation  to  examine  the 
relationship  between  individual  and 
community  socioeconomic 
characteristics  of  persons  with  diabetes 
and  diabetes  processes  and  outcomes  of 
care. 

h.  Collaborate  with  research  centers  to 
identify  and  test  strategies  to  improve 
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commitment  to  its  execution.  Describe 
your  capacity  to  conduct  a  multi-center 
research  study  in  managed  care  settings. 
Provide  a  detailed  plan  of  activities  to 
be  performed  in  the  first  year.  Briefly 
address  activities  for  years  2-5. 

2.  Provide  specific  references  to  the 
following  program  requirements  as 
described  in  the  Recipient  Activities 
section. 

a.  Provide  evidence  of  participation 
and  collaboration  with  other  partners  in 
a  multi-center  study.  Provide  evidence 
that  the  principal  investigator  has 
published  reports  emanating  from 
multi-center  investigations  using 
common  protocols  of  the  relationship 
between  structural  factors  and  outcomes 
of  diabetes  care.  Provide  evidence  of 
experience  with  developing  and 
working  with  a  multi-center 
standardized  protocol  to  include  the 
design  of  the  study,  design  of 
instruments,  development  of  methods 
and  procedures  for  the  study,  collection 
of  the  data,  quality  control,  analysis  and 
interpretation  of  the  data,  and 
dissemination  of  results.  Applicant 
must  provide  a  copy  of  an  approved 
protocol  (as  an  attachment  to  the 
application)  that  describes  the  criteria 
listed  above. 

b.  Provide  evidence  that  the  applicant 
and  principal  investigator  have 
experience  in  the  development  of  a 
research  pirotocol  for  IRB  review  that 
includes  multiple  cooperating 
institutions  participating  in  the  research 
project  and  that  will  include 
longitudinal  ascertainment  of  serious 
health  conditions.  Provide  evidence  that 
the  local  IRB  will  review  and  approve 
the  protocol  on  an  annual  basis.  Provide 
evidence  of  experience  dealing  with  the 
challenges  and  solutions  related  to 
collecting  data  in  a  standardized 
maimer  within  a  multi-center  study.  For 
example,  provide  a  narrative  describing 
methods  used  to  evaluate  recruitment, 
retention,  and  show  data  on  response 
rates  obtained. 

c.  Provide  evidence  that  applicant 
will  assure  and  maintain  the 
confidentiality  of  all  study  data. 

d.  Provide  evidence  that  applicant  can 
develop  standardized  and  aggregate 
analytical  processes  and  technical 
reports  or  manuscripts,  from  multi- 
center  studies  using  a  common  protocol, 
for  peer-reviewed  publications  as 
appropriate. 

e.  Provide  evidence  that  applicant  has 
access  to  research  infi-astructure;  and 
provide  sunmiaries  of  existing  data 
collected  during  the  previous  five  years, 
linking  structural  characteristics  (for 
example,  use  of  disease  management 
strategies,  profit  status,  management  of 
referral  care,  and  guideline 


implementation)  with  patient  level  data, 
including  that  obtained  from  surveys, 
medical  record  reviews,  and 
administrative  health  care  utilization 
data  access  to  existing  data  on  diabetes 
patients  within  managed  care  settings, 
ft'om  health  plans,  provider  groups, 
racial  and  ethnic  minority  groups  with 
diabetes,  and  adults  over  the  age  of  18; 
assembled  at  a  minimum  through 
telephone  surveys,  medical  record 
reviews,  and  administrative  data,  in 
order  to  further  the  knowledge  already 
gained. 

f.  Provide  evidence  that  applicant  can 
and  is  willing  to  work  collaboratively 
with  the  other  recipients  to  answer  the 
following  questions:  (1)  What  is  the 
level  of  quality  of  diabetes  care  and  is 

it  changing  over  time?  (2)  What  is  the 
relationship  between  structural  aspects 
of  care,  for  example,  use  of  disease 
management  strategies,  profit  status, 
management  of  referral  care,  guideline 
implementation  (at  system,  provider, 
and  patient  levels)  and  diabetes  quality 
of  care,  intermediate  outcomes,  and  long 
term  health  (morbidity,  mortality, 
quality  of  life)  and  economic  outcomes? 
and,  (3)  what  interventions  and 
strategies  can  improve  diabetes  quality 
of  care  and  outcomes? 

g.  Provide  evidence  of  applicant's 
ability  to  collaborate  in  an  interactive 
and  ongoing  basis  with  other  health 
organizations,  provider  groups, 
community  groups,  etc.,  as  necessary,  to 
participate  in  research  assessing  the 
existing  and  changing  structures, 
processes,  delivery,  and  outcomes  of 
care  for  people  with  diabetes.  Provide 
evidence  in  the  form  of  multi-center 
aggregate  data  wherein  key  structural 
factors,  processes,  and  outcomes  of  care 
are  collected  uniformly  across  research 
centers. 

h.  Provide  evidence  that  the  applicant 
has  experience  in  examining  the 
relationship  between  individual-  and 
area/community-level  socioeconomic 
characteristics  of  persons  with  diabetes 
and  their  health  behaviors,  and  quality 
of  care  (processes  and  outcomes).  These 
objectives  will  be  accomplished  through 
collaboration  with  other  funded 
research  centers. 

i.  Provide  evidence  that  the  applicant 
will  focus  on  finding  innovative  ways  of 
optimizing  the  delivery  of  care  and 
health  outcomes  and  will  identify  jmd 
test  strategies  to  improve  care  for  people 
with  diabetes  using  rigorous  scientific 
methods  and  based  on  knowledge 
gained  from  this  systematic  and 
collaborative  research  program. 

j.  Provide  evidence  that  the  principal 
investigator  will  be  willing  to  utilize  an 
existing  Steering  Committee  which  will 
consist  of  the  Principal  Investigators  of 
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the  research  study  and  who  will  serve 
as  the  governing  body  for  the  study. 

k.  Provide  evidence  that  recipient  will 
follow  the  standardized  protocol  and 
manual(s)  of  operation  to  be  developed 
by  the  Steering  Committee. 

1.  Provide  evidence  that  the  applicant 
will  maintain  an  effective  and  adequate 
management  and  staffing  plan, 
including  an  experienced  and  published 
principal  investigator  for  the  project 
who  has  experience  in  the  management 
and  oversight  of  a  multi-center  study. 

m.  Provide  evidence  of  collaboration 
with  others,  and  experience  with  the 
use  of  standardized  systems  such  as 
computer  assisted  telephone  systems, 
hospital  record  systems,  chart  review, 
and  administrative  data  management 
systems  for  collecting  patient  data. 

n.  Provide  evidence  of  applicant's 
experience  and  willingness  to  perform 
joint  analysis  with  aggregate  data  from 
the  study. 

o.  Provide  evidence  of  applicant's 
willingness  to  communicate 
scientifically  via  publications,  abstracts, 
and  presentations,  the  main  and 
secondary  findings  pertaining  to  the 
goals  of  the  study. 

3.  Provide  a  detailed  budget  and  line- 
item  justification  for  the  first  year  that 
is  consistent  with  the  stated  objectives. 
Applicants  are  asked  to  include  travel 
for  up  to  three  project  staff,  including 
the  principal  investigator,  to  attend  four 
Steering  Committee  Meetings.  For  panel 
review  purposes,  the  Program  Narrative 
must  be  separate  firom  the  budget 
justification  and  budget  summaries. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  original  and  two  copies  of 
PHS-398  (OMB  Number  0925-0001). 
Adhere  to  the  instructions  on  the  Errata 
sheet  (posted  on  the  CDC  Web  site)  for 
specific  CDC  instructions  for  the  PHS 
398  form.  Forms  are  available  at  the 
following  Internet  address:  bttp:// 
www.cdc.gov/od/pgo/fonninfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-^88-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  in 
the  CDC  Procurement  and  Grants  Office 
by  4  p.m.  Eastern  Time.  September  4, 
2003.  Submit  the  application  to: 
Technical  Information  Management-PA 
#04005,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and 


Prevention,  2920  Brandywine  Rd., 
Atlanta,  GA  30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed'by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  in  the  CDC  Procurement  and 
Grants  Office  before  4  p.m.  Eastern  Time 
on  the  deadline  date.  Any  applicant 
who  sends  their  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

A.  Evaluation  Criteria 


Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  the 
Purpose  section  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  measures  of 
effectiveness  must  be  submitted  with 
the  application  and  will  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following  criteria 
(100  points  total): 

1.  The  extent  to  which  the  applicant 
addresses  the  specific  Content  l.{a) 
through  l.(o),  below.  Total  Score  95 
points: 

(a)  Provide  evidence  of  participation 
and  collaboration  with  other  partners  in 
a  multi-center  study  using  a  common 
protocol.  Provide  evidence  that  the 
Principal  Investigator  has  published 
reports  emanating  from  multi-center 


investigations  of  the  relationship 
between  structural  factors  and  outcomes 
of  diabetes  care.  Provide  evidence  of 
experience  in  developing  and  working 
with  multi-center  standardized  protocol 
to  include  the  design  of  the  study, 
design  of  instruments,  development  of 
methods  and  procedures  for  the  study, 
collection  of  the  data,  quality  control, 
analysis  and  interpretation  of  the  data, 
and  dissemination  of  results.  Provide 
copy  of  an  approved  standardized, 
common  protocol  that  includes  the 
criteria  listed  above,  and  implemented 
by  the  applicant.  (10  points) 

(b)  Provide  evidence  that  applicant 
and  principal  investigator  have 
experience  in  the  development  of  a 
research  protocol  for  IRB  review  that 
includes  multiple  cooperating 
institutions  participating  in  the  research 
project  that  will  include  longitudinal 
ascertainment  of  serious  health 
conditions.  Provide  evidence  that  the 
local  IRB  will  review  and  approve  the 
protocol  on  an  annual  basis.  Provide 
evidence  of  experience  dealing  with  the 
challenges  and  solutions  related  to 
collecting  data  in  a  standardized 
manner  within  a  multi-center  study.  For 
example,  provide  a  narrative  describing 
methods  used  to  evaluate  recruitment, 
retention,  and  show  data  on  response 
rates  obtained.  (10  points) 

(c)  Provide  evidence  that  applicant 
can  and  will  develop  standardized  and 
aggregate  analytical  processes  and 
technical  reports  or  manuscripts,  from 
multi-center  studies  using  a  common 
protocol,  for  peer-reviewed  publications 
as  appropriate.  (10  points) 

(d)  Provide  evidence  that  applicant 
has  access  to  research  infrastructure. 
Provide  summaries  of  existing  data 
collected  during  the  previous  five  years, 
linking  structural  characteristics  (for 
example,  use  of  disease  management 
strategies,  profit  status,  management  of 
referral  care,  and  guideline 
implementation)  with  patient  level  data 
(for  example,  data  obtained  fixim 
surveys,  medical  record  reviews, 
administrative  health  care  utilization 
data,  existing  data  on  diabetes  patients 
within  managed  care  settings,  from 
health  plans,  provider  groups,  racial  and 
ethnic  minority  groups  with  diabetes, 
and  adults  over  the  age  of  18)  assembled 
at  a  minimum  through  telephone 
surveys,  medical  record  reviews,  and 
administrative  data,  in  order  to  further 
the  knowledge  already  gained.  (10 
points) 

(e)  Provide  evidence  that  applicant 
can  and  is  willing  to  work 
collaboratively  with  the  other  recipients 
to  answer  the  following  questions:  (1) 
What  is  the  level  of  quality  of  diabetes 
care  and  is  it  changing  over  tinie?  (2) 
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of  care  (processes  and  outcomes).  These 
objectives  will  be  accomplished  through 
collaboration  with  other  funded 
research  centers.  (3  points) 

(n)  Provide  evidence  that  the 
applicant  will  focus  on  finding 
innovative  ways  of  optimizing  the 
delivery  of  care  and  health  outcomes, 
and  will  identify  and  test  strategies  to 
improve  care  for  people  with  diabetes 
using  rigorous  scientific  methods  based 
on  knowledge  gained  from  this 
systematic  and  collaborative  research 
program.  (3  points) 

(o)  Provide  evidence  that  the 
principal  investigator  will  be  willing  to 
utilize  an  existing  Steering  Committee 
which  will  consist  of  the  Principal 
Investigators  of  the  research  study  and 
who  will  serve  as  the  governing  body  for 
the  study.  (3  points) 

2.  Background  and  Program  Need 
(Total  5  points).  The  extent  to  which  the 
applicant  demonstrates  an  effective 
understanding  of  the  background  and 
burden  of  diabetes,  the  problems 
(structure,  process  of  care,  quality  of 
care,  endpoints,  and  outcomes),  specific 
accomplishments  of  your  diabetes 
research  program,  unmet  needs,  a  need 
for  the  project,  and  a  commitment  to  its 
execution. 

3.  Budget  and  justification  (Reviewed, 
but  not  weighted  or  scored). 

Provide  a  detailed  budget  and  line- 
item  justification  for  the  ^t  year  that 
is  consistent  with  the  stated  objectives 
and  planned  activities.  Applicant  is 
asked  to  include  travel  for  up  to  three 
project  staff,  including  the  principal 
investigator,  to  attend  four  steering 
committee  meetings.  For  panel  review 
purposes,  the  program  narrative  must  be 
separate  fi-om  the  budget  justification 
and  budget  summaries. 

4.  Human  Subjects  (Reviewed,  but  not 
weighted  or  scored)  Does  the 
application  adequately  address  the 
requirements  of  title  45  CFR  part  46  for 
the  protection  of  human  subjects?  The 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  any  proposed  research. 
This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 


community(ies)  and  recognition  of 
mutual  benefits. 

I.  Other  Requicements 

Technical  Reporting  Requirenients 

Provide  CDC  with  an  original  plus 
two  copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
application,  and  must  contain  the 
following: 

a.  Current  Budget  Period  Activities/ 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activities/Objectives 

d.  Detailed,  Line-Item  Budget 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  report,  no 
more  than  90  days  after  the  end  of  the 
project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement  as  posted  on  the  CDC 
web  site. 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of. 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8     Public  Health  System  Reporting 

Requirements 
AR-9     Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12     Lobbying  Restrictions 
AR-1 5     Proof  of  Non-Profit  Status 
AR-22    Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
wwiv.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 


Federal  Register /Vol.  68,  No.  139/Monday,  July  21,  2003 /Notices 


43113 


Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Angela  Webb, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  (770)  488- 
2784,  E-mail  address:  Awebb@cdc.gov. 

For  program  technical  assistance, 
contact:  Bernice  A.  Moore,  MBA, 
Division  of  Diabetes  Translation, 
Epidemiology  and  Statistics  Branch, 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE., 
MS-KlO,  Atlanta,  GA  30341-3717, 
Telephone  number:  (770)  488-1257,  E- 
mail  address:  bamO@cdc.gov. 

Dated:  July  15.  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-18422  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Notice  of  Program  Announcement  No. 
ACYF/HS-2003-1S] 

Fiscal  Year  2003  Discretionary 
Announcement  for  Head  Start 
Partnerships  With  Historically  Black 
Colleges  and  Universities;  Availability 
of  Funds  and  Request  for  Applications 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  for  professional 
development  and  training  grants  for 
Historically  Black  Colleges  and 
Universities  (HBCUs)  in  partnership 
with  Head  Start  and  Early  Head  Start 
programs  to  improve  services  to  Head 
Start  and  Early  Head  Start  children  and 
families. 

The  Catalog  of  Domestic  Assistance 
Number  is  93.600. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF), 
Administration  on  Children,  Youth  and 
Families  (ACYF)  announces  the 
availability  of  up  to  $1,500,000  in  funds 
for  Head  Start  training  grants  in 


partnerships  with  (HBCUs).  The 
purpose  is  to  improve  the  quality  and 
long-term  effectiveness  of  Head  Start 
and  Early  Head  Start  grantees  and 
delegate  agencies  by  forming 
partnerships  between  the  HBCUs  and 
Head  Start  and  Early  Head  Start  to 
develop  and  implement  academic  and 
other  training  models  in  support  of  early 
literacy  for  Head  Start  and  Early  Head 
Start  programs. 

CLOSING  DATE:  The  closing  date  for 
receipt  of  applications  under  this 
announcement  is  4:30  p.m.  (Eastern 
Time)  August  20,  2003. 

ADDRESSES:  Mailed  and  hand-carried 
applications  will  be  received  at  the 
following  address:  ACYF  Operations 
Center,  Historically  Black  Colleges  and 
Universities,  1150  Connecticut  Avenue, 
NW.,  Suite  1100,  Washington,  DC 
20036,  Telephone:  1-800-351-2293,  E- 
mail:  HSB@esilsg.org. 

All  packages  should  be  clearly  labeled 
as  follows:  Application  for  Head  Start 
Partnerships  with  Historically  Black 
Colleges  and  Universities  (HBCUs). 
Applicants  will  receive  a  confirmation 
postcard  upon  receipt  of  their 
application  package. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Head  StarJ  Discretionary  Grant  Support 
Team  (1-800-351-2293)  is  available  to 
answer  questions  concerning 
application  requirements  and  to  refer 
you  to  the  appropriate  contact  person  in 
ACYF  for  programmatic  questions.  You 
may  e-mail  your  questions  to: 
HSB@esilsg.org.  When  contacting  ACYF 
directly  with  programmatic  questions 
send  to  William  F.  Wilson,  Grants 
Officer,  330  C  Street,  SW.,  Washington. 
DC  20447,  (202)  205-8913, 
wwilson@acf.hhs.gov. 

In  order  to  determine  the  number  of 
expert  reviewers  that  will  be  necessary, 
if  you  plan  to  submit  an  application, 
you  are  requested  to  send  a  post  card  or 
call  with  the  following  information:  the 
name,  address,  telephone  and  fax 
numbers,  and  e-mail  address  of  the 
college/university  at  least  four  weeks 
prior  to  the  submission  deadline  date  to: 
ACYF  Operations  Center,  Historically 
Black  Colleges  and  Universities,  1150 
Connecticut  Avenue,  NW.,  Suite  1100, 
Washington,  DC  20036,  Telephone:  1- 
800-351-2293,  E-mail:  HSB@esilsg.org. 

An  application  kit  including  copies  of 
the  program  announeement,  necessary 
application  forms  and  appendices  can 
be  obtained  by  contacting  the  above 
address,  and/or  visiting  the  ACYF  Web 
site  at  http://www.acf.hhs.gov/ 
programs/hsb/grant/ 
fundingopportunities/fundopport.htm. 


Fiscal  Year  2002  Discretionary 
Announcement  for  Head  Start 
Partnerships  With  Historically  Black 
Colleges  and  Universities 

A.  Table  of  Contents 

This  program  announcement  is 
divided  into  five  sections: 

•  Part  I  contains  general  information, 
the  history  and  background  for  the 
Whitehouse  Initiative  on  Historically 
Black  Colleges  and  Universities 
(HBCUs),  including  the  principles  and 
program  description  that  will  guide  the 
development,  implementation, 
operation,  and  evaluation  of  the 
projects. 

•  Part  II  contains  key  program 
information  including  a  description  of 
competitive  categories,  description  of 
eligible  applicants,  project  periods,  and 
applicable  Head  Start  regulations. 

•  Part  III  contains  the  requirements 
for  information  that  must  be  included  in 
each  application. 

•  Part  IV  presents  the  criteria  upon 
which  applications  will  be  reviewed 
and  evaluated. 

•  Part  V  contains  a  discussion  of  the 
application  process. 

Fart  I.  Purpose  and  Background 

A.  Purpose 

Through  this  announcement,  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  is  making  available  up 
to  $1,500,000  annually  for  each  of  five 
years  to  support  Head  Start-HBCU 
Partnerships,  which  will  be  awarded 
through  a  competitive  process  this  year. 
These  partnerships  will  be  designed  to 
improve  the  quality  and  long-term 
effectiveness  of  Head  Start  and  Early 
Head  Start  grantees  by  developing 
academic  and  other  training  models  in 
support  of  early  literacy  and  forming 
partnerships  between  the  HBCUs  and 
Head  Start  and  Early  Head  Start  grantees 
and  delegate  agencies.  The  institutions 
of  higher  education  that  will  be  funded 
under  this  announcement,  together  with 
those  HBCUs  currently  funded  under 
this  initiative,  will  form  a  consortium  to 
share  methods,  approaches, 
experiences,  and  lessons  learned. 

B.  Background 

The  overall  goal  -of  Head  Start  is  to 
ensure  that  children  of  low-income 
families  who  are  nearing  the  end  of  the 
preschool  period  and  entering  school 
are  ready  for  school  success.  In  order  to 
accomplish  this  goal.  Head  Start 
provides  comprehensive  services  to 
these  children  and  their  families.  Head 
Start  enhances  children's  physical, 
intellectual,  social,  and  emotional 
development.  It  supports  parents  in 
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salaries  and  expand  access  to  higher 
education  courses  and  degree  programs. 
Currently,  Head  Start-State 
Collaboration  Offices  and  training  and 
technical  assistance  providers  help 
Head  Start  programs  work  with  higher 
education  institutions  on  challenges 
such  as  linking  training  obtained  in 
conjunction  with  the  Child 
Development  Associate  credential  with 
academic  credit  and  courses  leading  to 
AA  and  BA  degrees  in  early  childhood 
education. 

In  January  2001,  the  President  signed 
into  law  the  "No  Child  Left  Behind  Act" 
to  make  the  education  of  every  child  in 
America  one  of  the  country's  top 
priorities.  The  Act  seeks  to  ensure  that 
public  schools  teach  children  what  they 
need  to  know  to  be  successful  in  l^e 
and  that  they  also  set  high  education 
standards  in  the  classroom.  In  his  2002 
State  of  the  Union  address,  the 
President  indicated  the  need  to  prepare 
our  children  to  read  and  succeed  in 
school,  including  the  improvement  of 
Head  Start  and  early  childhood 
development  programs.  In  response  to 
these  goals,  the  White  House  has 
developed  an  early  childhood  initiative, 
which  is  built  on  raising  the  bar  for 
Head  Start  Education  methods  that 
create  a  better  learning  environment  and 
improved  outcomes  for  children.  In  his 
announcement  of  the  Good  Start,  Grow 
Smart  Early  Childhood  Initiative  in 
April  2002,  the  President  identified 
children's  early  literacy  as  a  key  focus 
for  Head  Start  program  improvement.  In 
this  initiative,  the  President  presented 
three  areas  of  focus  for  Head  Start:  (1) 
Strengthening  Head  Start  programs;  (2) 
partnering  with  states  to  improve  early 
childhood  education,  and  (3)  providing 
information  to  teachers,  caregivers,  and 
parents.  The  Head  Start  Bureau  quickly 
responded  to  the  President's  mandate  by 
developing  the  Strategic  Teacher 
Education  Project  (STEP)  in  June  2002. 
The  purpose  of  Project  STEP  is  to 
ensure  that  all  Head  Start  teachers 
engage  in  research-based  strategies  to 
support  children's  early  literacy  and 
positive  social  and  emotional 
development,  which,  in  turn,  will  lead 
to  positive  child  outcomes  and  school 
readiness. 

All  project  applications  must  address 
one  of  the  following  priority  areas: 

1.  Partnerships  to  increase  the  number 
of  center-based  teachers  with  two-year 
and  four-year  degrees  in  early  childhood 
education  and 

2.  Partnerships  to  increase  the 
competency  of  Head  Start  staff  in 
building  quality  Head  Start  programs, 
particularly  enhancing  language 
development  and  social-emotional 


development,  as  well  as  early  literacy 
and  assessing  child  outcomes. 

Part  n.  Program  Information  and 
Requirements 

A.  Statutory  Authority 

The  Head  Start  Act,  as  amended,  42 
U.S.C.  9801  et  seq. 

B.  Eligible  Applicants 

Historically  Black  Colleges  and 
Universities  (HBCUs)  as  defined  in  the 
amended  version  of  the  Higher 
Education  Act  of  1965,  codified  at  20 
U.S.C.  1061(2),  are  institutions 
established  prior  to  1964  whose 
principle  mission  was,  and  is,  the 
education  of  Black  Americans,  and  must 
satisfy  section  322  of  the  Higher 
Education  Act  of  1965,  as  amended. 
Institutions  which  meet  the  definition  of 
"Part  B  institution"  in  section  322  of  the 
Higher  Education  Act  of  1965,  as 
amended,  20  U,S.C.  1061(2),  shall  be 
eligible  for  assistance  under  this 
announcement.  Faith-based  institutions 
planning  to  compete  under  this 
announcement  must  also  meet  the  same 
eligibility  criteria  as  other  applicants. 
HBCUs  that  are  currently  funded  under 
the  Head  Start  Partnership  with  HBCUs 
and  whose  funding  will  end  after  2003 
(i.e.,  2004  and  2005)  are  not  eligible  to 
apply  under  this  announcement.  These 
institutions  are  listed  in  Appendix  A. 

Faith-based  institutions  are 
encouraged  to  submit  with  their 
applications  the  optional  survey  located 
under  "Grant  Manuals  and  Forms"  at 
http://www.acf.hhs.gov/programs/ofs/  ' 
forms.htm. 

C.  Project-Duration 

Awards  will  be  made  on  a 
competitive  basis  and  will  be  for  a  one- 
year  budget  period.  The  total  project 
period  will  be  for  five  years. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period,  but  within  the 
five-year  project  period,  will  be 
considered  on  a  noncompetitive  basis 
subject  to  the  availability  of  funds, 
satisfactory  progress  of  the  grantee,  and 
a  determination  that  continued  funding 
is  in  the  best  interest  of  the  Government. 

D.  Federal  Share  of  Project  Costs 

It  is  anticipated  that  up  to  $1,500,000 
in  ACF  funds  will  be  available  annually. 
The  maximum  Federal  share  for  each 
project  is  not  to  exceed  $150,000  per 
year  per  project. 

E.  Number  of  Projects  To  Be  Funded 

It  is  anticipated  that  up  to  10  projects 
will  be  funded. 
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F.  Matching  Requirement 

Although  there  are  no  matching 
requirements,  applicants  are  encouraged 
to  provide  non-Federal  contributions  to 
the  project. 

Part  III.  Application  Requirements 

The  following  Uniform  Project 
Description  (UPD)  has  been  approved  by 
OMB  under  control  number  0970-0139. 

A.  Purpose 

The  project  description  provides  a 
major  mqans  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application.  ' 

B.  General  Instructions 

ACF  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  Supporting  information 
concerning  activities  that  will  not  be 
directly  funded  by  the  grant  or 
information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant- 
funded  activity  should  be  placed  in  an 
appendix.  Pages  should  be  numbered 
and  a  table  of  contents  should  be 
included  for  easy  reference. 

Introduction 

Applicants  are  required  to  submit  a 
full  project  description  and  shall 
prepare  the  project  description 
statement  in  accordance  with  the 
following  instructions  and  the  specified 
evaluation  criteria.  The  instructions  give 
a  broad  overview  while  the  evaluation 
criteria  expand  and  clarify  more 
program-specific  information  that  is 
needed. 

a.  Project  Summary/Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 


b.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and  or  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated: 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated);  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement, 

c.  Results  or  Benefits  Expected 

Identify'  the  results  and  benefits  to  be 
derived.  For  example,  using  ?. 
comprehensive  review  of  the  current 
literature,  justify  how  the  research 
questions  and  the  findings  will  add  new 
knowledge  to  the  field  or  how  it  will 
improve  services  for  children  and 
families. 

d.  Approach 

Outline  a  plan  of  action,  which 
describes  the  scope,  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors,  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
£is  the  proportion  of  data  collection 
expected  to  be  completed.  When 
activity  or  function  cannot  quantify 
accomplishments,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

If  any  data  are  to  be  collected 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U,S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information"  that  is 


conducted  or  sponsored  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
whom  will  work  on  the  project  along 
with  a  short  description  of  the  nature  of 
their  effort  or  contribution. 

C.  Additional  Information 

Following  is  a  description  of 
additional  information  that  should  be 
placed  in  the  appendix  to  the 
application: 

a.  Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  with  acceptable 
credentials  will  also  be  required  for  new 
key  staff  as  appointed. 

b.  Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status 
bearing  the  seal  of  the  State  in  which 
the  corporation  or  association  is 
domiciled  or  a  statement  from  a  State 
taxing  body.  State  attorney  general,  or 
other  appropriate  State  official 
certifying  the  applicant  organization  has 
a  non-profit  status  and  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals  or  any  of 
the  items  in  the  subparagraphs 
immediately  above  for  a  State  or 
national  organization  and  a  statement 
signed  by  the  parent  organization  that 
the  applicant  organization  is  a  local 
non-profit  affiliate.  Faith-based 
institutions  are  encouraged  to  submit 
with  their  application  the  optional 
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b.  Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

c.  Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  die  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  ta 
attend  ACF-sponsored  conferences 
should  be  detailed  in  the  budget. 

d.  Equipment 

Description:  Costs  of  tangible, 
nonexpendable,  personal  property, 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  S5,000  or 
more  per  unit. 

However,  an  applicant  may  use  its 
own  definition  of  equipment  provided 
that  such  equipment  would  at  least 
include  all  equipment  defined  above. 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

e.  Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  that  supports  the  amount 
requested. 

f.  Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 


Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

g.  Indirect  Charges  , 

Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

h.  Total  Direct  Charges,  Total  Indirect 
Charges,  Total  Project  Costs 

Self-explanatory. 

Part  III.  Evaluation  Criteria  and  Review 
Process 

A.  Evaluation  Criteria 

In  considering  how  applicants  will 
carry'  out  the  responsibilities  addressed 
under  this  announcement,  competing 
applications  for  financial  assistance  will 
be  reviewed  and  evaluated  against  the 
following  criteria: 

Criterion  1.  Approach:  (50  points) 

The  extent  to  which  the  application, 
having  met  the  ntinimum  requirements, 
designs  an  acceptable  plan  of  action 
pertaining  to  the  scope  of  the  project 
which  details  how  the  proposed  work    '• 
will  be  accomplished.  Include  a 
timeline;  lists  of  each  organization, 
consultants,  including  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  Assure  the 
adequacy  of  time  devoted  to  the  project 
by  key  staff.  The  key  staff  should  be 


Federal  Register / Vol.  68,  No.  139 /Monday,  July  21,  2003 / Notices 


43117 


qualified  and  knowledgeable  of  Head 
Start.  The  applicant  must  fully  describe 
the  approach  and/or  methodology  and 
delineate  the  relationship  of  each  task  to 
the  accomplishment  of  the  proposed 
objectives.  There  should  be  evidence 
that  the  planned  approach  reflects 
sufficient  input  from  and  partnership 
with  the  Head  Start  partners. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following: 

1.  Describe  the  planning  the  applicant 
will  conduct  during  the  start-up  period 
to  prepare  for  implementation  of  the 
program.  Provide  assurance  that  no 
more  than  six  months  will  be  devoted 
to  planning  activities. 

2.  Indicate  how  staff  will  be  recruited 
and  selected  to  participate  in  the 
program,  including  staff  from  childcare 
organizations  that  are  collaborating  with 
Head  Start  grantees  and  delegate 
agencies. 

3.  Clearly  describe  how  the  training 
and  coursework  will  be  contextually 
and  culturally  relevant  to  the  Head  Start 
and  Early  Head  Start  environment  and 
how  it  will  contribute  to  enhancing  the 
effectiveness  of  teachers,  program 
quality,  and  outcomes  for  Head  Start 
children  and  families. 

4.  For  academic  training  proposals, 
describe  efforts  by  the  institution  and 
Head  Start  partners  to  make  training  and 
coursework  accessible  to  Head  Start 
participants  and  to  support  their 
successful  completion  of  courses, 
training,  and  degrees.  Include 
discussion  of  issues  such  as  timing, 
scheduling,  and  location  of  classes  or 
training;  support  to  enhance  the  literacy 
and  study  skills  of  participants,  and 
approaches  to  integrate  training  in  the 
working  environment  of  the  Head  Start 
program.  Provide  assurance  that 
training/courses  are  offered  at  no  cost  to 
trainees. 

5.  For  academic  training  proposals, 
describe  efforts  to  complement  the 
Federal  funds  requested  in  this  proposal 
with  other  sources  to  maximize  the 
benefits  to  Head  Start  the  institution. 
Include  any  efforts  or  plans  to  assist 
Head  Start  staff  in  accessing  sources  of 
financial  assistance  or  to  make  use  of 
other  funding  for  training  and  career 
development  of  early  childhood 
program  staff. 

6.  Document  that  the  institution 
currently  offers  credit  courses,  and 
proposes  to  offer  credit  courses, 
particularly  in  the  area  of  Early 
Childhood  Development/Education. 

7.  For  academic  training  proposals, 
describe  how  CDA  training  and 
certification  of  Head  Start  and  Early 
Head  Start  staff,  as  appropriate,  as  well 
as  previous  coursework  and  credits  will 
be  linked  to  academic  credits  and 


course  sequences  leading  to  AA/BA 
degrees.  Applicant  should  indicate  how 
many  Head  Start  and  Early  Head  Start 
staff  members  will  be  included  in  this 
effort. 

8.  Describe  the  organizational 
structure  that  will  support  the  project 
objectives.  Indicate  how  joint  planning 
and  assessment  with  the  Head  Start  and 
Early  Head  Start  grantees  will  be 
implemented  with  timelines  and  clear 
lines  of  responsibility.  Indicate  how 
staff  positions  are  assigned  and  describe 
their  major  functions  and 
responsibilities. 

9.  Describe  the  role  the  institution 
will  play  in  the  consortium  of  HBCUs 
funded  under  this  initiative. 

10.  Describe  the  activities  that  will 
continue  after  the  completion  of  this 
project  that  will  ensure  that  the 
institution  will  continue  to  participate 
in  providing  educational  opportunities 
for  Head  Start  and  Early  Head  Start  staff. 

Criterion  2.  Results  or  Benefits 
Expected:  (20  points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived;  describes  the  anticipated 
contribution  to  policy,  practice,  theory 
and/or  research;  specific  benefits  should 
be  described  for  both  the  institution  and 
the  Head  Start  program. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following: 

1 .  Based  on  the  stated  program 
objectives,  identify  the  results  and 
benefits  to  be  derived.  Identify  the 
specific  results  or  benefits  that  could  be 
expected  for  the  Head  Start  grantees  and 
the  institution.  Describe  how  Head  Start 
children  benefit  from  the  project. 

2.  Identify  both  qualitative  and 
quantitative  data  the  program  will 
collect  to  measure  progress  towards  the 
stated  results  or  benefits.  Identify  how 
the  program  will  determine  the  extent  to 
which  it  has  achieved  its  stated 
objectives. 

3.  For  academic  training  proposals, 
provide  a  projection  of  the  estimated 
number  of  teachers  that  will  earn 
degrees  over  the  duration  of  the  project 
based  on  an  analysis  of  the  current 
levels  of  credits/courses  earned  by 
participants  and  a  proposed  sequence  of 
courses. 

Criterion  3.  Objectives  and  Need  for 
Assistance:  (15  Points) 

The  extent  to  which  the  application 
identifies  relevant  physical,  economic, 
social,  financial,  institutional  or  other 
problems  requiring  a  grant; 
demonstrates  the  need  for  assistance; 
states  the  principal  and  subordinate 
objectives  of  the  project;  provides 
supporting  documentation  or  other 


testimonies  from  concerned  interests 
other  than  the  applicant. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following: 

1.  State  the  objectives  for  the  program. 
Indicate  how  these  objectives  are  based 
on  an  assessment  of  community  needs 
and  how  they  relate  to  Head  Start  goals. 
Describe  the  process  used  to  assess  the 
need  for  the  proposed  program 
including  the  total  number  of  staff 
needing  training,  including  preschool 
and  infant/toddler  teachers.  If  an 
assessment  already  exists,  the  applicant 
should  describe  the  process  used  and 
explain  any  additional  consultation  as  it 
relates  to  the  development  of  the 
proposed  program. 

2.  Specifically  identify'  the  population 
to  be  served.  Indicate  the  Head  Start  and 
Early  Head  Start  grantees  that  are 
proposed  as  participating  partners,  the 
numbers  and  types  of  staff  to  be  trained, 
and  the  proposed  areas  of  training, 
courses,  and/or  degrees  to  be  awarded, 
as  appropriate. 

3.  Describe  the  development  of 
agreement  of  the  institution  and  Head 
Start  partnerships  and  any  other 
consultation  related  to  the  development 
of  the  proposed  initiative.  Describe  any 
efforts  to  frame  the  proposed  initiative 
within  broader  state  or  community 
efforts  to  enhance  professional  and 
career  development  for  staff  in  all  forms 
of  early  childhood  and  child  care 
programs.  Include  support  letters  that 
docimient  consultation  and  support 
from  the  proposed  grantee  or  delegate 
agency  partners,  such  as  the  Regional 
Head  Start  Quality  Improvement  Center 
(QICs),  the  Head  Start  State 
Collaboration  Office,  and  any  existing 
state  level  early  childhood  career 
development  initiative. 

Criterion  4.  Budget  and  Budget 
Justification:  (15  Points) 

The  extent  to  which  the  project's  costs 
are  reasonable  in  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes. 

Applicable  Administrative  Regulations 

Applicable  administrative  regulations 
include  45  CFR  part  74,  Administration 
of  Grants,  for  profit  agencies,  and  45 
CFR  part  92,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  States  and 
local  Governments. 

Post-Award  Reporting  Requirements 

Post-Award  Reporting  Requirements 
include  submission  of  quarterly 
programmatic  and  budget  reports. 
Program  reports  must  clearly  outline 
status  on  the  accomplishment  of  stated 
goals  and  objectives.  Financial  reports 
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must  provide 
expenditures, 
projected  saviigs 

B.  Review  Pro  ress 


status  of  budget 
as  well  as  identifying  any 
or  shortages. 


Applicatior  s 
will  be  review  ed 
competitively 
generally  pers  on 
Federal  go 
evaluation  criteria 
this  announce  ment 
the  applicatio  is 
review  are  a 
funding  decis 
solicit  commehts 
Office  staff  an  i 


received  by  the  due  date 

and  scored 
Experts  in  the  field, 
s  from  outside  the 
nt,  will  use  the 
listed  in  Part  III  of 
to  review  and  score 
The  results  of  this 
primary  factor  in  making 
ons.  ACYF  may  also 
from  ACF  Regional 
olher  Federal  agencies. 


Part  rV.  Instn|ctions  for  Submitting 
Applications 

A.  Required  F  yrms 

Eligible  applicants  interested  in 
applying  for  f  inds  must  submit  a 
complete  app  ication  including  the 
required  form  i  included  at  the  end  of 
this  program  e  nnouncement  in 
Appendix  A.  '.  a  order  to  be  considered 
for  a  grant  un(  er  this  announcement,  an 
application  m  ist  be  submitted  on  the 
Standard  Form  424  (approved  by  the 
Office  of  Mani  gement  and  Budget  under 
Control  Numh  er  0348-0043).  A  copy 
has  been  prov  ded.  Each  application 
must  be  signei  by  an  individual 
authorized  to  ict  for  the  applicant  and 
to  assume  resf  nnsibility  for  the 
obligations  im  Dosed  by  the  terms  and 
conditions  of  I  he  grant  award. 
Applicants  rei  uesting  financial 
assistance  for  ion-construction  projects 
must  file  the  S  tandard  Form  424B. 
Assurances:  N  3n-Construction  Programs 
(approved  by  I  he  Office  of  Management 
and  Budget  ur  der  control  number  0348- 
0040).  Applici  nts  must  sign  and  return 
the  Standard  I  orm  424B  with  their 
application.  A  jplicants  must  provide  a 
certification  c(  ncerning  lobbying.  Prior 
to  receiving  ar  award  in  excess  of 
SIOO.OOO.  app  icants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification  (a  aproved'^  the  Office  of 
Management  a  id  Budget  under  control 
number  0348- }046). 

Applicants  i  lust  sign  and  return  the 
certification  w  ith  their  application. 
Applicants  mi  st  provide  a  Uniform 
Project  Descri:  ition  (approved  by  the 
Office  of  Man;  gement  and  Budget  under 
control  numbe  r  0970-0139.  which 
expires  12/31/33). 

Applicants  iiust  make  the  appropriate 
certification  o  their  compliance  with 
the  Drug-Free   Vorkplace  Act  of  1988. 
By  signing  anc  submitting  the 
application,  a[  plicants  are  providing 
the  certificatio  a  and  need  not  mail  back 
the  certificatio  i  with  the  application. 


Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  must  also  understand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
Pub.  L.  103-227,  Part  C  Environmental 
Tobacco  Smoke  (also  known  as  The  Pro- 
Children's  Act  of  1994).  A  copy  of  the 
Federal  Register  notice,  which 
implements  the  smoking  prohibition,  is 
included  with  the  forms.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

All  applicants  for  research  projects 
must  provide  a  Protection  of  Human 
Subjects  Assurance  as  specified  in  the 
policy  described  on  the  HHS  Form  596 
(approved  by  the  Office  of  Management 
and  Budget  under  control  number  0925- 
0418)  in  Appendix  A.  If  there  is  a 
question  regarding  the  applicability  of 
this  assurance,  contact  the  Office  for 
Protection  from  Research  Risks  of  the 
National  Institutes  of  Health  at  (301)- 
496—7041.  Those  applying  for  or 
currently  conducting  research  projects 
are  further  advised  of  the  availability  of 
a  Certificate  of  Confidentiality  through 
the  National  Institute  of  Mental  Health 
of  the  Department  of  Health  and  Human 
Services.  To  obtain  more  information 
and  to  apply  for  a  Certificate  of 
Confidentiality,  contact  the  Division  of 
Extramural  Activities  of  the  National 
Institute  of  Mental  Health  at  (301)  443- 
4673. 

B.  Application  Limits 

The  narrative  of  the  application 
should  be  double-spaced  and  single- 
sided  on  8  V2"  X  11"  plain  white  paper, 
with  1"  margins  on  all  sides.  Use  only 
a  standard  size  font  no  smaller  than  12 
pitch  throughout  the  proposal.  All  pages 
of  the  narrative  of  the  application 
(including  appendices,  resumes,  charts, 
references/footnotes,  tables,  maps  and 
exhibits)  mustte  sequentially 
numbered,  beginning  on  the  first  page 
after  the  budget  justification,  the 
principal  investigator  contact 
information  and  the  Table  of  Contents. 
The  length  of  the  applicatinn,  including 
the  narrative,  and  excluding  the 
appendices  and  resumes  must  not 
exceed  65  pages.  Anything  over  65 
pages  will  be  removed  and  not 
considered  by  the  reviewers.  The  project 
summary  should  not  be  counted  in  the 
65  pages.  Applicants  are  requested  not 
to  send  pamphlets,  brochures,  or  other 


printed  material  along  with  their 
applications  as  these  pose  copying 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process.  In  addition,  applicants 
must  not  submit  any  additional  letters 
of  endorsement  beyond  any  that  may  be 
required.  Applicants  may  omit  from  the 
application  copies  (not  the  original) 
specific  salary  rates  or  amounts  for 
individuals  specified  in  the  application 
budget  and  social  security  numbers  if 
otherwise  required  for  individuals.  The 
copies  may  include  summary  salary 
information. 

Applicants  are  encouraged  to  submit 
curriculum  resumes  using  "Biographical 
Sketch"  forms  used  by  some 
government  agencies. 

Please  note  that  applicants  that  do  not 
meet  the  requirements  in  the  section  on 
"Eligible  Applicants"  will  not  be 
included  in  the  review  process. 

C  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 

ensure  that  the  application  package  has 

been  properly  prepared. 

— 9f\e  original,  signed  and  dated 
application  plus  two  copies. 

— Attachments/ Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation 
such  as  resumes,  and  letters  of 
agreement/support. 

Front  Matter 

•  Cover  Letter. 

•  Table  of  Contents. 

•  Project  Abstract. 

(1)  Application  for  Federal  Assistance 
(SF424,  REV.  4-92); 

(2)  Budget  information — Non- 
Construction  Programs  (SF424A&B  REV. 
4-92); 

(3)  Budget  Justification,  including 
subcontract  agency  budgets; 

(4)  Letter  from  the  Head  Start 
programs  certifying  that  the  program  is 
a  partner  of  the  institution; 

(5)  Application  Narrative,  excluding 
Appendices  and  resumes  (not  to  exceed 
65  pages); 

(6)  Proof  that  the  organization  is  an 
HBCU; 

(7)  Assurances  Non-Construction 
Programs; 

(8)  Certification  Regarding  Lobbying; 

(9)  Where  appropriate,  a  completed 
SPOC  certification  with  the  date  of 
SPOC  contact  entered  in  line  16,  page  1 
of  the  SF  424,  REV.  4-92; 

(10)  Certification  of  Protection  of 
Human  Subjects. 

D.  Due  Date  for  the  Receipt  of 
Applications 

Deadlines:  The  closing  date  for  the 
submission  of  applications  is  4:30  p.m. 
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(EDT)  on  September  19,  2003. 
Applications  received  after  the  closing 
date  will  be  classified  as  late  and  not 
considered  for  funding.  Applications 
should  be  mailed  to:  ACYF  Operations 
Center,  Historically  Black  Colleges  and 
Universities,  1150  Connecticut  Avenue, 
NW.,  Suite  1100,  Washington,  DC 
20036,  Telephone:  1-800-351-2293,  E- 
mail:  HSB@esilsg.org. 

Application  for  Head  Start 
Discretionary  Grants:  Head  Start 
Partnerships  with  Historically  Black 
Colleges  and  Universities  (HBCUs). 
Applications  received  after  the  closing 
date  and  time  will  be  classified  as  late. 
Applicants  will  receive  a  confirmation 
postcard  upon  receipt  of  their 
application  package. 

Applications  hand  carried  by 
applicants,  courier  services,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  the  announced 
deadline  only  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  at  the 
ACYF  Operations  Center,  1150 
Connecticut  Avenue,  NW.,  Suite  1100, 
Washington,  DC  between  Monday  and 
Friday  (excluding  Federal  holidays). 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

ACYF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACYF  electronically  will  not  be 
accepted  regardless  of  date  or  time  of 
submission  and  time  of  receipt. 

Late  applications:  Applications, 
which  do  not  meet  the  criteria  above, 
are  considered  late  applications.  ACF 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered. 

Extension  of  deadlines:  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods,  hiuricanes,  or  when  there  is 
widespread  disruption  of  the  mails,  or 
when  it  is  anticipated  that  many 
applications  will  come  from  rural  or 
remote  areas.  A  determination  to  waive 
or  extend  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer.  - 

E.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  the 
Department  is  required  to  submit  to 
0MB  for  review  euid  approval  any 
reporting  and  record  keeping 
requirements  in  regulations  including 
program  annoui^cements.  All 
information  collections  within  this 
program  announcement  are  approved 
under  the  following  current  valid  OMB 


control  number  0970-0139  which 
expires  12/31/2003. 

Public  reporting  burden  for  this 
collection  is  estimated  to  average  10 
hoiurs  per  response,  including  tJie  time 
for  reviewing  instructions,  gathering 
and  maintaining  the  data  needed  and 
reviewing  the  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

F.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Dppartment  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado. 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington, 
Wyoming,  and  Palau  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  twenty-six  jurisdictions  need 
take  no  action  regarding  E.O.  12372. 
Applicants  for  projects  to  be 
administered  by  Federally  recognized 
Indian  Tribes  are  also  exempt  Irom  the 
requirements  of  E.O.  12372. 

All  remaining  jurisdictions  participate 
in  the  Executive  Order  process  and  have 
established  SPOCs.  Applicants  ft-om 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  the  submittal  (or  the 
date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  iSa.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  Federal  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
A  listing  of  the  SPOC  for  each 
participating  state  and  territory  with 
contact  and  address  information  is 


available  at  http://whitehouse.gov/omb/ 
grants/ spoc.html. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  accommodate  or  explain 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  William  Wilson.  ACYF/ 
Office  of  Grants  Management.  330  C 
Street,  SW.,  Washington,  DC  20447, 
Attn:  Head  Start  Partnerships  with 
Tribally  Controlled  Land  Grant  Colleges 
and  Universities.  A  list  of  the  Single 
Points  of  Contact  for  each  State  and 
Territory  can  be  found  on  the  Web  site: 
http://www.whitehouse.gov/omb/grants/ 
spoc.html. 

Dated:  luly  14.  200.1. 
loan  E.  Ohi, 

Commlssiont^r.  Administration  on  Children. 
Youth  and  Families. 

Appendix  A— HBCUs  That  Have 
Received  Partnerships  Grants 

1997  Institutions  I  Expired  2001) 
South  Carolina  State  University 
Chevney  University  of  Pennsylvania 
Texas  Southern  University 

North  Carolina  Central  University 
Kentucky  State  University 
Howard  University 
Tennessee  State  University 
lackson  State  University 

1998  Institutions  (Expiring  2003) 

Delaware  State  University 

The  University  of  the  District  of  Columbia 

University  of  Maryland — Eastern  Shore 

Florida  A  &  M  University 

Shaw  University 

Norfolk  State  University 

Hampton  University 

1 999  Institutions  (Expiring  2003) 

Howard  University 

Southern  University  and  A&M  College 

Council  Trenholm  State  Technical  College 

Kentucky  State  University 

Dillard  IJniversity 

Bluefield  State  College 

2000  Institutions  (Expiring  2004) 

Harris-Stowe  State  College 
Kentucky  State  University 
North  Carolina  Central  University 
Southern  University  and  A&M  College 
Texas  Southern  University 
The  University  of  the  District  of  Columbia 
University  of  Arkansas  ?it  Pine  Bluff 
Bluefield  State  University 

2001  Institutions  (Expiring  2005) 
Spelman  College 
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Albany  State 
Alabama  A&N  [ 


Jniversity 
University 


[FR  Doc.  03-1 B165  Filed  7-ia-03;  8:45  am] 
BILUNG  CODE  4  84-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families      j 

[Program  Announcement  No.  ACYF/HS- 
2003-16]         1 

Fiscal  Year  {003  Discretionary 
Announcement  for  Head  Start— Higher 
Education  Hispanic/Latino  Service 
Partnerships:  Availability  of  Funds  and 
Request  for  Applications 


dih 


Fun 


AGENCY:  Ac 
Youth  and 
Administrat^n 
Faipilies 


(A(F) 


ACTION:  Annbuncement  of  the 
availability  c  f  funds  and  request  for 
applications  for  professional 
developmen  and  training  grants  for 
institutions  of  higher  education  in 
partnership  '  vith  Head  Start  and  Early 
Head  Start  p  ograms  to  improve  services 
to  Hispanic/tatino  children  and  their 
families. 


inistration  on  Children, 
ilies  (ACYF), 
for  Children  and 
DHHS. 


CFDA  #;  T  le  catalog  of  Federal 
Domestic  Assistance  Number  is  93.600. 
summary:  T1  e  Administration  for 
Children  anc  Families  (ACF), 
Administrati  on  on  Children,  Youth  and 
Families  (AC  YF)  announces  the 
availability  (  f  up  to  $1,500,000  in  funds 
for  institutio  is  of  higher  education  with 
experience  a  ad  capability  in  educating 
and  preparing  professionals  to  work " 
effectively  vvitli  Hispanic/Latino  young 

families,  in  partnership 
with  Head  S  art  and  Early  Head  Start 
programs.  Tl  le  purpose  is  to  improve  the 
quality  and  1  ang-term  effectiveness  of 
Head  Start  and  Early  Head  Start 

iices  to  Hispanic/Latino 

]  their  families  by 

cademic  and  other  training 
jrming  partnerships 

f  tutions  of  higher  education 
and  Head  Stirt  and  Early  Head  Start 
programs.     I 

DATES:  The  c  losing  date  and  time  for 
receipt  of  ap  ilication  is  4:30  p.m. 
(Eastern  Stai  dard  Time),  August  18, 
2003.  Applications  received  after  the 
closing  date  pnd  time  will  be  classified 
as  late. 


program  ser 
children  anc 
developing ; 
models  and 
between  inst 


ADDRESSES 

applications 
following  a 
Center,  Heac 
Hi 


dd 


bailed  and  hand-carried 
will  be  received  at  the 
ress:  ACYF  Operations 
Start-Higher  Education 
spanic/La^no  Service  Partnerships 


(HS-HEHLSPs).  1150  Connecticut 
Avenue,  NW.,  Suite  1100,  Washington, 
DC  20036,  Telephone:  1-800-351-2293, 
E-mail:  HSB@esilsg.org. 

All  packages  shoulcf  be  clearly  labeled 
as  follows:  AppUcation  for  Head 
Start'Higher  Education  Hispanic/Latino 
Service  Partnerships  (HS-HEHLSPs). 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Head  Start  Discretionary  Grant  Support 
Team  (1-800-351-2293— ACYF)  is 
available  to  answer  questions 
concerning  application  requirements. 
You  may  e-mail  your  questions  to: 
HSB@esilsg.org.  When  contacting  ACYF 
directly  with  programmatic  questions 
send  to  William  Wilson,  Grants  Officer, 
330  C  Street,  SW.,  Washington,  DC 
20447,  (202)  205-8913, 
wwilson@acf.  hhs  .gov. 

If  you  are  interested  in  submitting  an 
application  please  send  a  post  card  or 
call  at  least  two  weeks  prior  to  the 
submission  deadline  with  the  following 
information:  the  name,  address, 
telephone  and  fax  numbers,  and  e-mail 
address  of  the  principle  investigator  and 
the  name  of  the  institution.  This 
information  will  be  used  to  determine 
the  number  of  expert  reviewers  needed 
to  evaluate  applications.  Send  the 
declaration  of  interest  information  to: 
ACYF  Operations  Center,  Head  Start- 
Higher  Education  Hispanic/Latino 
Service  Partnerships  (HS-HEHLSPs), 
1150  Connecticut  Avenue,  NW.,  Suite 
1100,  Washington.  DC  20036, 
Telephone:  1-800-351-2293.  E-mail: 
HSB@esilsg.org. 

Copies  of  the  program  announcement, 
necessary  application  forms  and 
appendices  can  be  obtained  by 
contacting  the  above  adckess, -and/or 
visiting  the  ACYF  Web  site  at  http:// 
www.acf.hhs.gov/programs/hsb/grant/ 
fundingopportunities/ fundopport.htm. 

Fiscal  Year  2003  Discretionary 
Announcement  for  Head  Start — Higher 
Education  Hispanic/Latino  Service 
Partnerships 

Part  I.  Purpose  and  Background 

A.  Purpose 

Through  this  announcement,  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  is  making  available  up 
to  $1,500,000  annually  for  each  of  five 
(5)  years  to  support  Head  Start  "Higher 
Education  Hispanic/Latino  Service 
Partnerships  (HS-HEHLSPs),  which  will 
be  awarded  through  a  competitive 
process.  The  HS-HEHLSP«  initiative 
was  developed  in  response  to  the  White 
House  Initiative  on  Hispanic  Education. 
The  purpose  of  HS-HEHLSPs  is  to 
improve  the  quality  and  long  term 
effectiveness  of  Head  Start  and  Early 
Head  Start  programs  by  developing 


academic  and  other  training  models 
through  partnerships  between 
institutions  of  higher  education  and 
Head  Start/Migrant  Head  Start/Early 
Head  Start  agencies.  The  institutions  of 
higher  education  that  will  be  funded 
under  this  initiative,  together  with 
currently  funded  HS-HEHLSPs,  will 
form  a  consortium  to  share  methods, 
approaches,  experiences,  and  lessons 
learned.  The  consortium  is  a  partner  of 
the  Head  Start  National  Training  and 
Technical  Assistance  (T&TA)  network 
in  providing  assistance  to  Head  Start/ 
Migrant  Head  Start/Early  Head  Start 
grantees.  Proposed  partnership 
agreements  are  expected  to  be  designed 
to  benefit  both  the  institutions  of  higher 
education  and  the  participating  Head 
Start/Migrant  Head  Start/Early  Head 
Start  grantees.  Moreover,  proposed 
partnerships  are  expected  to  reflect  the 
unique  training  needs  of  participating 
Head  Start  grantees,  including  the 
provision  of  training  that  is  accessible 
and  responsive  to  trainees. 

B.  Background 

The  overall  goal  of  Head  Start  is  to 
enhance  the  healthy  development  and 
school  readiness  of  children  from  low- 
income  families.  In  order  to  accomplish 
this  goal.  Head  Start  provides 
comprehensive  services  to  low-income 
children  and  their  families.  Head  Start 
enhances  children's  physical, 
intellectual,  social,  and  emotional 
development  It  supports  parents  in 
their  efforts  to  fulfill  their  parental  roles 
and  provides  for  their  involvement  in 
implementing  the  Head  Start  program. 

In  an  attempt  to  ensure  quality 
services  to  low-income  children  and 
their  families.  Head  Start  has  conducted 
many  demonstration  projects,  provided 
grantees  with  training  and  technical 
assistance,  and  given  grantees  funds  to 
implement  their  own  training  efforts. 
For  example.  Head  Start  supported  the 
creation  of  the  Child  Development 
Associate  (CDA)  credential  designed  for 
early  childhood  development  teaching 
staff.  Head  Start  also  implemented  the 
Head  Start  Partnerships  with  Historical 
Black  Colleges  and  Universities 
(HBCUs),  the  Head  Start  Partnerships 
with  Tribally  Controlled  Land  Grant 
Colleges  and  Universities  (TCUs),  and 
other  innovative  training  and  staff 
development  projects. 

In  the  1998  reauthorization  of  the 
Head  Start  Act,  a  key  priority  of 
Congress  and  the  Administration  was  to 
continue  to  improve  Head  Start  program 
quality  and  accountability.  A  number  of 
provisions  were  included  in  the  new 
law  to  achieve  these  goals,  including 
new  education  performance  standards 
and  measures,  expansion  of  program 
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monitoring  to  incorporate  evidence  of 
progress  on  outcome-based  measures, 
expanded  funding  to  upgrade  program 
quality  and  staff  compensation,  and 
higher  education  standards  for  Head 
Start  teachers.  Among  these  provisions 
is  the  requirement  that,  by  September 
30,  2003,  at  least  half  of  all  Head  Start 
teachers  in  center-based  programs 
nationwide  must  have  an  AA,  BA,  or 
advanced  degree  in  Early  Childhood 
Education  (ECE),  or  in  a  related  field 
with  pre-school  teaching  experience.  A 
degree  in  a  field  related  to  early 
childhood  education  means  a  program 
-  of  study  that  includes  six  or  more 
courses  in  early  childhood  education 
and/or  child  development.  Teachers 
who  have  degrees  in  related  fields  must 
also  have  experience  teaching  pre- 
school children. 

The  Head  Start  Bureau  is  providing  a 
variety  of  forms  of  assistance  to  local 
Head  Start  programs  to  implement  these 
new  legislative  mandates.  For  example, 
to  support  increasing  the  numbers  of 
teachers  with  degrees  in  early  childhood 
education,  grantees  received 
$43,000,000  in  funding  in  Fiscal  Year 
2000  to  increase  teacher  salaries  and 
expand  access  to  higher  education 
courses  and  degree  programs. 
Additionally,  all  Head  Start  grantees  are 
allowed  to  use  a  portion  of  program 
funds  awarded  to  provide  staff 
development  training  to  all  Head  Start 
staff. 

In  addition  to  these  efforts.  Head 
Start-State  Collaboration  Offices  and 
training  and  technical  assistance 
providers  will  help  Head  Start  programs 
work  with  instftutions  of  higher 
education  on  challenges  such  as  linking 
training  obtained  in  conjunction  with 
the  Child  Development  Associate 
credential  with  academic  credit  and 
courses  leading  to  AA  and  BA  degrees 
in  early  childhood  education. 

In  January  2001,  the  President  signed 
into  law  the  "No  Child  Left  Behind  Act" 
to  make  the  education  of  every  child  in 
America  one  of  the  country's  top 
priorities.  The  Act  seeks  to  ensure  that 
public  schools  teach  children  what  they 
need  to  know  to  be  successful  in  life 
and  that  they  also  set  high  standards.  In 
his  2002  State  of  the  Union  address,  the 
President  indicated  the  need  to  prepare 
our  children  to  read  and  succeed  in 
school,  including  the  improvement  of 
Head  Start  and  early  childhood 
development  programs.  In  response  to 
these  goals,  the  White  House  has 
developed  an  early  childhood  initiative, 
which  is  built  on  raising  the  bar  for 
Head  Start  Education  through 
researched  methods  that  create  a  better 
learning  environment  and  improve 
outcomes  for  children.  In  his 


announcement  of  the  Good  Start,  Grow 
Smart  Early  Childhood  Initiative  in 
April  2002,  the  President  identified 
children's  early  literacy  as  a  kev  focus 
for  Head  Start  program  improvement.  In 
this  initiative,  the  President  presented 
three  areas  of  focus  for  Head  Start:  (1) 
Strengthening  Head  Start  programs;  (2) 
partnering  with  states  to  improve  early 
childhood  education,  and  (3)  providing 
information  to  teachers,  caregivers,  and 
parents.  The  Head  Start  Bureau  quickly 
responded  to  the  President's  mandate  by 
developing  the  Strategic  Teacher 
Education  Project  (STEP)  in  June  2002. 
The  purpose  of  Project  STEP  is  to 
ensure  that  all  Head  Start  teachers 
engage  in  research-based  strategies  to 
support  children's  early  literacy  and 
positive  social  and  emotional 
development,  which,  in  turn,  will  lead 
to  positive  child  outcomes  and  school 
readiness. 

Under  this  announcement,  HEHLSPs 
must  form  a  partnership  with  one  or 
more  Head  Start/Migrant  Head  Start/ 
Early  Head  Start  grantees  or  delegate 
agencies,  to  develop  age-appropriate 
and  culturally  appropriate  curriculums 
and  provide  education  and/or  training 
to  Head  Start  staff.  The  partnership 
agreements  must  be  beneficial  to  both 
the  HEHLSPs  and  the  participating 
Head  Start  grantees. 

All  project  applications  must  address 
one  of  the  following  priority  areas: 

1 .  Partnerships  to  increase  the  number 
of  center-based  teachers  with  two-year 
and  foiu--year  degrees  in  early  childhood 
education,  and 

2.  Partnerships  to  increase  the 
competency  of  Head  Start  staff  in 
building  quality  Head  Start  programs, 
particularly  in  enhancing  language 
development,  early  literacy,  and  social- 
emotional  development,  as  well  as 
assessing  child  outcomes.  The  area  of 
early  literacy  includes  supporting  non- 
English  speaking  children  in  making 
progress  in  both  the  home  language  and 
English. 

Part  II.  Program  Information  and 
Requirements 

A.  Statutory  Authority 

The  Head  Start  Act,  as  amended,  42 
U.S.C.  9801  et  seq. 

B.  Eligible  Applicants    ' 

Institutions,  including  faith-based 
institutions,  of  higher  education  with 
experience  and  capability  in  educating 
and  preparing  professionals  to  work 
effectively  with  Hispanic/Latino  yoimg 
children  and  families  are  eligible  to 
apply.  Institutions  that  are  currently 
funded  under  the  Head  Start-Higher 
Education  Hispanic/Latino  Service 


Partnerships  are  not  eligible  to  apply 
under  this  armouncement.  These 
institutions  are  listed  in  Appendix  A. 
Faith-based  institutions  planning  to 
compete  under  this  announcement  must 
meet  the  same  eligibility  criteria  as 
other  applicants.  Private,  non-profit 
institutions  are  encouraged  to  submit 
with  their  applications  the  optional 
survey  located  under  "Grant  Manuals  & 
Forms"  at  wvtw.acf.hhs.gov/programs/ 
ofs/forms.htm. 

C.  Project  Duration 

This  announcement  is  soliciting 
applications  for  project  periods  of  up  to 
five  (5)  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one  (1)  year  budget 
period.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget,  but  within 
the  five-year  project  period,  will  be 
reviewed  in  subsequent  years  on  a  non- 
competitive basis  subject  to  the 
availability  of  funds,  satisfactory' 
performance  by  the  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

D.  Federal  Share  of  Project  Costs 

It  is  anticipated  that  up  to  $1,500,000 
in  ACF  funds  will  be  available  annually. 
The  maximum  Federal-share  for  each 
project  is  not  to  exceed  $150,000  per 
,  year  per  project. 

E.  Number  of  Projects  To  Be  Funded 

It  is  anticipated  that  up  to  10  projects 
will  be  funded. 

F.  Matching  Requirement 

There  are  no  matching  funds 
requirements,  however  applicants  are 
encouraged  to  provide  non-Federal 
contributions  to  the  project. 

Part  m.  Application  Requirements 

The  following  Uniform  Project 
Description  (UPD)  has  been  approved  by 
0MB  under  control  number  0970-0139. 

A.  Purpose 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all- 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
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d.  Approach 

Outline  a  plan  of  action  that  describes 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
Account  for  all  functions  or  activities 
identified  in  the  application.  Cite  factors 
that  might  accelerate  or  decelerate  the 
work  and  state  your  reason  for  taking 
the  proposed  approach  rather  than 
others.  Describe  any  unusual  features  of 
the  project  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  suAi.  terms 
as  the  proportion  of  data  collection 
expected  to  be  completed.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

If  any  data  are  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

C.  Additional  Information 

Following  are  rec^ests  for  additional 
information  that  need  to  be  included  in 
the  application: 

a.  Staff  and  Position  Data 

Provide  a  job  description  for  each  key 
position  and  a  biographical  sketch  for 
each  key  person.  A  biographical  sketch 
will  also  be  required  for  new  key  staff 
IS  appointed. 

b.  Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other         , 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 


of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  die  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status 
bearing  the  seal  of  the  State  in  which 
the  corporation  or  association  is 
domiciled  or  a  statement  from  a  State 
taxing  body.  State  attorney  general,  or 
other  appropriate  State  official 
certifying  the  applicant  organization  has 
a  non-profit  status  and  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals  or  any  of 
the  items  in  the  subparagraphs  , 

immediately  above  for  a  State  or     J 
national  organization  and  a  statement 
signed  by  the  parent  organization  that 
the  applicant  organization  is  a  local 
non-profit  affiliate.  Private-non-profit 
institutions  are  encouraged  to  submit 
with  their  application  the  optional 
survey  located  under  "Grant  Manuals 
and  Forms"  at  http://www.acf.hhs.gov/ 
programs/ofs/forms.htm. 

c.  Dissemination  Plan 

Provide  a  plan  for  distributing  reports 
and  other  project  outputsto  colleagues 
arid  the  public.  Applicants  must  provide 
a  description  of  the  kind,  volume  and 
timing  of  distribution. 

d.  Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

D.  General  Budget  Information 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
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justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column,  Federal 
budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

a.  Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

b.  Fringe  Benefits 

Description :  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

c.  Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

JustificationiFoT  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  conferences 
should  be  detailed  in  the  budget. 

d.  Equipment 

Description:  Costs  of  tangible, 
nonexpendable,  personal  property, 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit.  However,  an  applicant 
may  use  its  own  definition  of  equipment 
provided  that  such  equipment  would  at 
least  include  all  equipment  defined 
above. 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 


per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  that  includes  the  equipment 
definition. 

e.  Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  that  supports  the  amount 
requested. 

f.  Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (non-contractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

g.  Indirect  Charges 

Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 


the  applicant  is  accepting  a  lower  rate 
than  allowed. 

h.  Total  Direct  Charges,  Total  Indirect 
Charges.  Total  Project  Costs. 

Self  explanatory. 
Fart  IV.  Evaluation  Criteria 

A.  Review  Criteria 

In  considering  how  applicants  will 
carr>'  out  the  responsibilities  addressed 
under  this  announcement,  competing 
applications  for  financial  assistance  will 
be  reviewed  and  evaluated  against  the 
following  criteria: 

Criterion  1 .  Approach  (40  points) 

(a)  The  extent  to  which  the 
application  outlines  a  sound  and 
realistic  plan  of  action  pertaining  to  the 
scope  of  the  project  which  details  how 
the  proposed  work  will  be 
accomplished,  including  a  timeline: 
lists  of  each  organization,  consultants, 
including  the  evaluator,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution; 
and  assures  the  adequacy  of  time 
devoted  to  the  project  by  key  staff; 

(b)  The  extent  to  which  the  project 
approach,  if  successfully  carried  out,  is 
likely  to  achieve  the  proposed  project 
objectives;  and 

(c)  The  applicant's  ability  to  fully 
describe  the  approach  and/or 
methodology  and  delineate  the 
relationship  of  each  task  to  the 
accomplishment  of  the  proposed 
objectives.  There  should  be  evidence 
that  the  planned  approach  reflects 
sufficient  input  from  and  partnership 
with  Head  Start/Migrant  Head  Start/ 
Early  Head  Start  and  the  HS-HEHLPSs. 

Information  provided  in  response  to 
Part  III,  Section  B.  of  this  announcement 
will  be  used  to  evaluate  applicants  on 
this  criterion. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following  aspects  of  the 
applications: 

1.  Describe  the  plaiuiing  the  applicant 
will  conduct  during  the  start-up  period 
to  prepare  for  implementation  of  the 
program.  Provide  assurance  that  no 
more  than  six  months  will  be  devoted 
to  planning  activities. 

2.  Indicate  how  Head  Start  staff  will 
be  recruited  and  selected  to  participate 
in  the  program,  including  staff  from 
other  child  care  organizations  that  are 
collaborating  with  Head  Start  grantees 
and  delegate  agencies  and  meet  Head 
Start  performance  standards  within  a 
given  community. 

3.  Describe  how  the  training  and 
coursework  will  be  contextually  and 
culturally  relevant  to  the  Head  Start, 
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Migrant  Hea  i  Start  and  the  Early  Head 
Start  enviror  ment  and  how  it  will 
contribute  to  enhancing  the 
effectiveness  of  teachers,  staff,  program 
quality  and  (  utcomes  for  Head  Start 
children  and  families. 

4.  Describt  efforts  by  the  institutions 
and  Head  Sti  irt  partners  to  make  training 
and/or  cours  awork  accessible  to  Head 
Start  partici{  ants  and  to  support  their 
successful  cc  mpletion  of  coiirses, 
training,  ano  degrees.  Include  a 
discussion  o  issues  such  as  the  timing, 
scheduling,  j  ind  location  of  classes  or 
training;  sup  3ort  to  enhance  the  literacy 
and  study  sk  lis  of  participants;  and 
approaches  to  integrate  HS-HEHLSPs 
training  in  tl  e  working  environment  of 
the  Head  Sta  "t  program. 

5.  Describ*  efforts  to  complement  the 
Federal  fund  3  requested  in  this 
application  \  nth  other  resources  to 
maximize  thi !  benefits  to  Head  Start  and 
HS-HEHLSF  s  participants.  Include  any 
efforts  or  pla  is  to  assist  Head  Start  staff 
in  accessing  sources  of  financial 
assistance  or  to  make  use  of  other 
funding  for  t  aining  and  career 
developmeni  of  early  childhood 
program  staf  .  In  addition,  describe  any 
proposed  contributions  of  funds  from 
local  Head  S  art  programs  to  the 
partnership,  'rovide  assurance  that 
trainees  will  not  be  required  to  bear  any 
costs  of  parti  :ipating  in  training. 

6.  In  case  (  f  academic  training, 
describe  hov  previous  CDA  training 
and  certifica  ion  of  Head  Start  staff,  as 
well  as  previ  aus  coursework,  credits  or 
AA  degrees  i  rom  2-year  institutions, 
will  be  linke  1  to  academic  credits  and 
course  seque  tices  leading  to  BA  degrees. 

7.  Describe  the  organizational 
structure  tha  will  support  the  project 
objectives.  Ir  dicate  how  joint  planning 
and  assessmdnt  with  the  Head  Start, 
Migrant  Hea(   Start  and  Early  Head  Start 
grantees  willjbe  implemented  with 
timelines  an(  clear  lines  of 
responsibilit^  Indicate  how  staff 
positions  are  assigned  and  describe  their 
major  functi(  ns  and  responsibilities. 

8.  Describe  the  activities  that  will 
continue  afte  r  the  completion  of  this 
project  that  \  all  ensure  that  the 
institutions  \  all  continue  to  participate 
in  providing  educational  opportunities 
for  Head  Stai  t.  Migrant  Head  Start  and 
Earlv  Head  S  tart  staff. 


9.  Include 
document 
from  the  proposed 
agency  partners 
Collaboratio 
state  level 
developmeni 


earl 


support  letters  that 
cc  nsultation  and  support 
grantee  or  delegate 
the  Head  Start  State 
Office,  and  any  existing 
y  childhood  career 
initiative. 


Criterion  2.  Results  or  Benefits  Expected 
(20  points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived;  describes  the  anticipated 
contribution  to  policy,  practice,  theory 
and/or  research;  specific  benefits  should 
be  described  for  both  the  HS-HEHLSPs 
and  Head  Start/Migrant  Head  Start/ 
Early  Head  Start  partners. 

Information  provided  in  response  to 
Part  in.  Section  B.  of  this  announcement 
will  be  used  to  evaluate  applicants  on 
this  criterion. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following  aspects  of  the 
applications: 

1 .  Based  on  the  stated  program 
objectives,  identify  the  results  and 
benefits  to  be  derived.  Identify  the 
specific  results  or  benefits  that  could  be 
expected  for  the  Head  Start  grantee{s) 
and  the  institution.  Describe  how  the 
trainees  benefit  from  the  project. 

2.  Identify  both  qualitative  and 
quantitative  data  the  applicant  will 
collect  to  measure  progress  towards  the 
stated  results  or  benefits.  Identify  how 
the  program  will  determine  the  extent  to 
which  it  has  achieved  its  stated 
objectives.     .. 

3.  To  propose  academic  training, 
provide  a  projection  of  the  estimated 
number  of  trainees,  by  category,  who 
will  earn  degrees  over  the  five  year 
duration  of  the  project  based  on  an 
analysis  of  the  current  levels  of  credits/ 
courses  earned  by  participants  and  a 
proposed  sequence  of  courses. 

4.  Propose  new  teaching  methods  for 
Head  Start  teachers  and  staff  for 
teaching  early  literacy  in  the  classrooms 
and  enhancing  parental  skills  to 
encourage  children  to  read  and  succeed 
in  school. 

Criterion  3.  Staff  and  Position  Data  (20 
points) 

Key  staff  should  be  qualified  and 
knowledgeable  of  Head  Start,  Migrant     • 
Head  Start  and  Early  Head  Start.  The 
extent  of  the  demonstrated  capacity  of 
the  applicant  organization,  key  leaders, 
managers,  and  project  personnel  to: 

(1)  Provide  high  quality,  relevant,  and 
responsive  training  to  Head  Start  staff; 

(2)  Assure  participating  project  staff 
are  competent  to  plan  and  deliver 
appropriate  course  material  to  Head 
Start  trainees  that  is  culturally  relevant; 

(3)  Manage  the  implementation  of  the 
training  grant  in  an  effective  and  timely 
manner;  and 

(4)  Manage  successful  partnerships 
that  involve  sharing  resources,  staffing, 
and  facilities. 

Information  provided  in  response  to 
Part  III,  Section  C.  will  be  used  to 


evaluate  applicants  on  the  above 
criterion. 

Criterion  4.  Objectives  and  Need  for 
Assistance  (10  Points) 

The  extent  to  which  the  application 
identifies  relevant  physical,  economic, 
social,  fihancial,  institutional  or  other 
problems  requiring  a  grant; 
demonstrates  the  need  for  assistance; 
and  states  the  principal  and  subordinate 
objectives  of  the  project  consistent  with 
the  purposes  of  the  program 
announcement. 

Information  provided  in  response  to 
Part  III,  Section  A.  of  this 
announcement  will  be  used  to  evaluate 
applicants  on  this  criterion. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following  aspects  of  the 
applications: 

1.  State  the  specific  training  objectives 
for  the  program.  Indicate  how  these 
objectives  are  based  on  an  assessment  of 
staff  training  and  program  improvement 
needs  of  participant  Head  Start  and 
Early  Head  Start  agencies;  how  they 
related  to  Head  Start  goals,  outcomes 
and  policy  priorities,  and  how  they  will 
enhance  the  quality  of  Head  Start 
services  to  Hispanic/Latino  children 
and  their  families. 

2.  Describe  the  process  used  to  assess 
the  needs  for  the  proposed  program 
design.  Specifically  identify  the 
population  to  be  served  in  terms  of 
numbers  and  types  of  staff  to  be  trained 
and  the  proposed  areas  of  training, 
courses,  and/or  degrees  to  be  awarded. 

3.  Describe  the  development  of  the 
HS-HEHLSPs  agreement  and  other 
consultation  related  to  the  development 
of  the  proposed  initiative.  Describe  any 
efforts  to  frame  the  proposed  initiative 
within  broader  state  or  community 
efforts  to  enhance  professional  and 
career  development  for  staff  in  all  forms 
of  early  care  and  education  programs. 

Criterion  5.  Budget  and  Budget 
Justification  (10  Points) 

The  extent  to  which  the  project's  costs 
are  reasonable  and  appropriate  in  view 
of  the  activities  to  be  carried  out  and  the 
anticipated  outcomes.  Provide  a  line 
item  detail  for  the  costs  of  attendance  of 
project  staff  to  attend  ACF-sponsored 
conferences  in  Washington,  D.C.  It  is  the 
expectation  that  applicants  should  limit 
budget  projections  to  those  costs 
necessary  to  build  institutional  capacity 
for  and  execute  training  and  career 
development  partnerships  with 
participating  Head  Start  grantees. 

Information  provided  in  response  to 
Part  III,  Section  D.  of  this  announcement 
will  be  used  to  evaluate  applicants  on 
this  criterion. 
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Applicable  Administrative  Regulations 

Applicable  administrative  regulations 
include  45  CFR  part  74,  Administration 
of  Grants,  for  profit  agencies:  and  45 
CFR  part  92,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
local  Governments. 

Post-Award  Reporting  Requirements 

Post-Award  Reporting  Requirements 
include  submission  of  quarterly 
programmatic  and  budget  reports. 
Program  reports  must  clearly  outline 
status  on  the  accomplishment  of  stated 
goals  and  objectives.  Financial  reports 
must  provide  status  of  budget 
expenditures,  as  well  as  identifying  any 
projected  savings  or  shortages. 

B.  The  Review  Process 

Applications  received  by  the  due  date 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  the 
Federal  government,  will  use  the 
evaluation  criteria  listed  in  Part  IV  of 
this  announcement  to  review  and  score 
the  applications.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions. 

Fart  V.  The  Application  Process 

A.  Required  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  a 
complete  application  including  the 
required  forms  included  at  the  end  of 
this  program  announcement  in 
Appendix  A.  In  order  to  be  considered 
for  a  grant  under  this  aimouncement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  (approved  by  the 
Office  of  Management  and  Budget  under 
Control  Number  0348-0043).  A  copy 
has  been  provided.  Each  application 
must  be  signed  by  an  individual 
authorized  to  act  for  the  applicant  and 
to  assume  responsibility  for  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 
Applicants  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B. 
Assurances:  Non-Construction  Programs 
(approved  by  the  Office  of  Management 
and  Budget  under  control  number  0348- 
0040).  Applicants  must  sign  and  return 
the  Standard  Form  424B  with  their 
application.  Applicants  must  provide  a 
certification  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000.  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0348-0046).  Applicants  must 
sign  and  return  the  certification  with 


their  application.  Applicants  must  make 
the  appropriate  certification  of  their 
compliance  with  the  Drug-Free 
Workplace  Act  of  1988.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  must  also  understand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
Pub.  L.  103-227,  part  C  Environmental 
Tobacco  Smoke  (also  known  as  The  Pro- 
Children's  Act  of  1994).  A  copy  of  the 
Federal  Register  notice  that  implements 
the  smoking  prohibition  is  included 
with  the  forms.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

All  applicants  for  research  projects 
must  provide  a  Protection  of  Human 
Subjects  Assurance  as  specified  in  the 
policy  described  on  the  HHS  Form  596 
(approved  by  the  Office  of  Management 
and  Budget  under  control  number  0925- 
0418)  in  Appendix  A).  If  there  is  a 
question  regarding  the  applicability  of 
this  assurance,  contact  the  Office  for 
Protection  fi-om  Research  Risks  of  the 
National  Institutes  of  Health  at  (301) 
496-7041.  Those  applying  for  or 
currently  conducting  research  projects 
are  further  advised  of  the  availability  of 
a  Certificate  of  Confidentiality  through 
the  National  Institute  of  Mental  Health 
of  the  Department  of  Health  and  Human 
Services.  To  obtain  more  information 
and  to  apply  for  a  Certificate  of 
Confidentiality,  contact  the  Division  of 
Extramural  Activities  of  the  National 
Institute  of  Mental  Health  at  (301)  443- 
4673. 

B.  Application  Limits 

The  application  should  be  double- 
spaced  and  single-sided  on  8V2''  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  Use  only  a  standard  size  font 
no  smaller  than  12  pitch  throughout  the 
proposal.  All  pages  of  the  application 
(including  appendices,  resumes,  charts, 
references/footnotes,  tables,  maps  and 
exhibits)  must  be  sequentially 
numbered,  beginning  on  the  first  page 
after  the  budget  justification,  the 
principal  investigator  contact 
information  and  the  Table  of  Contents. 
The  length  of  the  application,  starting 
with  page  1  as  described  above  and 


including  appendices  and  resumes, 
should  not  exceed  65  pages;  the  project 
summary  should  not  be  counted  in  the 
65  pages.  Applicants  are  requested  not 
to  send  pamphlets,  brochures,  or  other 
printed  material  along  with  their 
applications  as  these  pose  copying 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process.  In  addition,  applicants 
must  not  submit  any  additional  letters 
of  endorsement  beyond  any  that  may  be 
required.  Applicants  may  omit  from  the 
application  copies  (not  the  original), 
specific  salary  rates  or  amounts  for 
individuals  specified  in  the  application 
budget  and  social  security  numbers  if 
otherwise  required  for  individuals.  The 
copies  may  include  summar>'  salary 
information. 

Applicants  are  encouraged  to  submit 
curriculum  vitae  using  "Biographical 
Sketch"  forms  used  by  some 
government  agencies. 

Please  note  that  applicants  that  do  not 
comply  with  the  requirements  in  the 
section  on  "Eligible  Applicants"  will 
not  be  included  in  the  review  process. 

C.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  the  application  package  has 
been  properly  prepared. 

— One  original,  signed  and  dated 
application  plus  two  copies. 

— Attachments/Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation 
such  as  resumes,  and  letters  of 
agreement/support. 

Front  Matter 

•  Cover  Letter. 

•  Table  of  Contents. 

•  Project  Abstract. 

(1)  Application  for  Federal  Assistance 
(SF424,  Rev,  4-92). 

(2)  Budget  information-non- 
construction  programs  (SF424,  A&B). 

(3)  Budget  Justification,  including 
subcontract  agency  budgets. 

(4)  Letter(s)  from  the  Head  Start. 
Migrant  Head  Start  or  Early  Head  Start 
Program  certifying  that  the  program  is  a 
partner  of  the  institution. 

(5)  Application  Narrative  and 
Appendices. 

(6)  Assurances  Non-Construction 
Program. 

(7)  Certification  Regarding  Lobbying. 

(8)  Where  appropriate,  a  completed 
Single  Point  of  Contact  (SPOC) 
certification  v»dth  the  date  of  SPOC 
contact  entered  in  line  16,  page  1  of  the 
SF424.  REV.  4-92. 

(9)  Certification  of  Protection  of 
Human  Subjects. 


D.  Due  Date  f  >r  the  Receipt  of 
Applications 

1.  Deadline  The  closing  date  for  the 
receipt  of  app  ications  is  4:30  p.m. 
(EDT)  August  20.  2003  at:  ACYF 
Operations  Ce  nter,  1150  Connecticut 
Avenue,  N\V.  Suite  1100,  Washington, 
DC  20036.  Te.ephone:  1-800-351-2293, 
E-mail:  HSB@  ?silsg.org. 

Applicatior  for  Head  Start 
Discretionary  Grants:  Head  Start-Higher 
Education  Hispanic/Latino  Service 
Partnerships  ( HS-HEHLSPs). 
AppHcants  vv  11  receive  a  confirmation 
postcard  upor  receipt  of  their 
application  pi  ckage. 

Applicatior  s  hand  carried  by 
applicants,  ap  alicant  couriers,  or  by 
overnight/exp  -ess  mail  couriers  shall  be 
delivered  bet\  ^een  the  hours  of  8  a.m. 
and  5  p.m.,  M snday-Friday  (excluding 
holidays)  at  t}  e  address  above. 
(Applicants  ai  e  cautioned  that  express/ 
overnight  mai  services  do  not  always 
deliver  as  agn  ed.)  ACF  cannot 
accommodate  transmission  of 
applications  h  y  fax  or  e-mail.  Therefore, 
applications  f  uxed  or  e-mailed  to  ACF 
will  not  be  aci  epted. 

2.  Late  appi  ications:  Applications 
which  do  not  neet  the  criteria  above  are 
considered  lal  e  applications.  ACF  shall 
notify  each  lal  e  applicant  that  its 
application  w  11  not  be  considered  in 
the  current  co  npetition. 

3.  Extensioi  of  deadlines:  ACF  may 
extend  an  application  deadline  for 
applicants  alfi  cted  by  acts  of  God  such 

lurricanes,  or  v/here  there 
disruption  of  the  mail.  A 
to  waive  or.extend 
rements  rests  with  the 


as  floods  and 

is  widespread 

determination 

deadline  requ 

Chief  Grants  J^anagement  Officer. 
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F.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs.  All 
States  and  Territories  except  Alabama, 
Alaska,  Arizona,  Colorado,  Cormecticut, 
Hawaii,  Idaho,  Indiana,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota.  Tennessee,  Vermont,  Virginia, 
Washington,  Wyoming,  Palau,  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applicants  from  these  twenty-six 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372. 

All  remaining  jurisdictions  participate 
in  the  Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  the  submittal  (or  the 
date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2).  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
Applicants  must  submit  any  required 
material  to  tWe  SPOCs  as  soon  as 
possible  so  that  the  Federal  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
A  listing  of  the  SPOC  for  each 
participating  state  and  territory  with 
contact  and  address  information  is 
available  at  http://whitehouse.gov/omb/ 
grants/ spoc.html. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  that 


may  trigger  the  accommodation  or 
explain  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  William  Wilson,  Head 
Start  Bureau,  330  C  Street,  SW., 
Washington,  DC  20447,  Attn:  Head 
Start-Higher  Education  Hispanic/Latino 
Service  Partnerships.  A  list  of  the  Single 
Points  of  Contact  (SPOCs)  for  each  State 
and  Territory  can  be  found  on  the 
following  Web  site:  http:// 
www.whitehouse.gov/omb/grants/ 
spoc.html. 

Dated:  July  10,  2003. 

Joan  E.  Ohl, 

Commissioner,  Administration  on  Children. 
Youth  and  Families. 

Appendix  A — List  of  Current  Head 
Start — Higher  Education  Hispanic/ 
Latino  Service  Partnerships 

FY  2000  Institutions 
(expiring  2004) 


1.  Aims  Community  College 

2.  CSU— Bal<erstield 

3.  CSU— Norlhridge 

4.  CSU— San  Marcos  

5.  Fresno  City  College 

6.  Portland  Community  College 

7.  University  of  Texas-Pan 
American. 


Colorado. 

California. 

California. 

California. 

California. 

Oregon. 

Texas. 


FY  2001  Institutions 
(expiring  2005) 


Bronx  Community  College  New  York. 


Hartnell  Community  College 

Michigan  State  University 

The  University  of  Texas-San 
Antonio. 

Yosemite  Cornmunity  College 
District/Modesto  Junior  Col- 
lege. 


Califomia. 
Michigan. 
Texas. 

Califomia. 


(FR  Doc.  03-1816G  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF/HS- 
2003-17] 

Fiscal  Year  2003  Discretionary  Grant 
Announcement  for  Head  Start 
Partnerships  With  Tribally  Controlled 
Land  Grant  Colleges  and  Universities; 
Availability  of  Funds  and  Request  for 
Applications 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  DHHS. 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
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applications  for  professional 
development  and  training  grants 
Tribally  Controlled  Land  Grant  Colleges 
and  Universities  (TCU)  in  partnership 
with  Head  Start  and  Early  Head  Start 
programs  to  improve  services  to 
American  Indian  and  Alaska  Native 
children  and  their  families. 

The  catalog  of  Federal  Domestic 
Assistance  Number  is  93.600. 
SUMMARY:  The  Administration  for 
Children  and  Families  (ACF), 
Administration  on  Children,  Youth  and 
Families  (ACYF),  announces  tlie 
availability  of  up  to  $1,500,000  in  funds 
for  Tribally  Controlled  Land  Grant 
Colleges  and  Universities  (TCU)  in 
partnership  with  Head  Start  and  Early 
Head  Start  programs.  The  purpose  is  to 
improve  the  quality  and  long-term 
effectiveness  of  Head  Start  and  Early 
Head  Start  program  services  to 
American  Indian  and  Alaska  Native 
children  and  their  families  by 
developing  academic  and  other  training 
models  and  forming  partnerships 
between  the  TCUs  and  Head  Start  and 
Early  Head  Start  programs. 
CLOSING  DATE:  The  closing  time  and  date 
for  receipt  of  application  is  4:30  p.m. 
(Eastern  Time)  on  August  20,  2003. 
Applications  received  after  the  closing 
date  and  time  will  be  classified  as  late. 
ADDRESSES:  Mailed  and  hand-carried 
applications  wjU  be  received  at  the 
following  address:  ACYF  Operations 
Center,  Head  Start  Partnerships  with 
Tribally  Controlled  Land  Grant 
Colleges/Universities  (TCUs),  1150 
Connecticut  Avenue,  NW.,  Suite  1100, 
Washington,  DC  20036,  Telephone:  1- 
800-351-2293,  e-mail:  HSB@esilsg.org. 

Hand  delivered,  courier  or  overnight 
delivery  applications  are  accepted 
during  the  normal  working  hours  of  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date.  AH  packages  should  be 
clearly  labeled  as  follows:  Application 
for  Head  Start  Partnerships  with 
Tribally  Controlled  Land  Grant 
Colleges/Universities  (TCUs). 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Head  Start  Discretionary  Grant  Support 
Team  (1-800-351-2293)  is  available  to 
answer  questions  concerning 
application  requirements  and  to  refer 
you  to  the  appropriate  contact  person  in 
ACYF  for  programmatic  questions.  You 
may  e-mail  your  questions  to:  e-mail: 
HSB@esilsg.org.  When  contacting  ACYF 
directly  with  programmatic  questions 
send  to  William  Wilson,  Grants  Officer, 
330  C  Street,  SW.,  Washington,  DC 
20447, 202-205-8913, 
virwilson@acf.hhs.gov. 

If  you  are  interested  in  submitting  an 
application,  please  send  a  post  card  or 


call  at  least  four  weeks  prior  to  the 
submission  deadline  with  the  following 
information:  The  name,  address, 
telephone  and  fax  numbers,  and  e-mail 
address  of  the  principal  investigator  and 
the  name  of  the  institution.  This 
information  will  be  used  to  determine 
the  number  of  expert  reviewers  needed 
to  evaluate  applications.  Send  the 
declaration  of  interest  information  to: 
ACYF  Operations  Center,  1150 
Cormecticut  Avenue,  NW.,  Suite  1100, 
Washington,  DC  20036,  Telephone:  1- 
800-351-2293,  e-mail:  HSB@esilsg.org. 

Copies  of  the  program  announcement, 
necessary  application  forms  and 
appendices  can  be  obtained  by 
contacting  the  above  address,  and/ or 
visiting  the  ACYF  Web  site  at  http:// 
www.acf.hhs.gov/programs/hsb/grant/ 
fundingopportunities/fundopport.htm. 

Fiscal  Year  2003  Discretionary 
Announcement  for  Head  Start 
Partnerships  With  Tribally  Controlled 
Land  Grant  Colleges/Universities 
(TCUs) 

Part  I.  Purpose  and  Background 

A.  Purpose 

This  announcement  of  financial 
assistance,  to  be  competitively  awarded 
to  Tribally  Controlled  Land  Grant 
Colleges  and  Universities  (TCUs),  is  to 
utilize  the  capabilities  of  these 
institutions  of  higher  education  to 
improve  the  quality  and  long-term 
effectiveness  of  Head  Start  and  Early 
Head  Start  programs.  This  will  be 
achieved  by  providing  academic 
training  and  forming  partnerships 
between  the  TCUs  and  Head  Start 
grantees  and  delegate  agencies  funded 
through  the  American  Indian  and 
Alaskan  Native  Programs  Branch 
(AL\NPB)  of  the  Head  Start  Bureau.  The 
institutions  of  higher  education  that  will 
be  funded  under  this  announcement, 
together  with  those  TCUs  currently 
funded  under  this  initiative,  will  form  a 
consortium  to  share  methods, 
approaches,  experiences,  and  lessons 
learned.  The  consortium  is  a  partner  of 
the  Head  Start  National  Training  and 
Technical  Assistance  (T&TA)  network 
in  providing  assistance  to  ALANPB  Head 
Start  grantees. 

Throughout  this  announcement,  the 
term  Head  Start  program  or  Head  Start 
agency  refers  to  both  AIANPB  funded 
Head  Start  and  Early  Head  Start  grantees 
or  delegate  agencies  unless  otherwise 
specifically  noted. 

B.  Background 

The  overall  goal  of  Head  Start  is  to 
ensure  that  children  of  low-income 
families  nearing  the  end  of  the 
preschool  period  and  entering  school 


are  ready  for  school  success.  In  order  to 
accomplish  this  goal.  Head  Start 
provides  comprehensive  services  to  the 
children  and  their  families.  Head  Start 
enhances  children's  physical, 
intellectual,  social,  and  emotional 
development.  It  supports  parents  in 
their  efforts  to  fulfill  their  parental  roles 
and  provides  for  their  involvement  in 
implementing  the  Head  Start  program. 
Another  goal  of  Head  Start  is  to 
strengthen  community  supports  for 
families  with  young  children  while  they 
are  working  towards  employment  and 
self-sufficiency. 

In  an  attempt  to  ensure  quality 
services  to  children  and  their  low- 
income  families  Head  Start  has 
conducted  many  demonstration 
projects,  provided  grantees  with  training 
and  technical  assistance,  and  given 
grantees  funds  to  implement  their  own 
training  efforts.  For  example.  Head  Start 
supported  the  creation  of  the  Child 
Development  Associate  (CDA) 
credential  designed  for  early  childhood 
development  teaching  staff  and 
implemented  the  Head  Start  Teaching 
Centers  and  other  innovative  projects.  >- 

The  Head  Start-Tribally  Controlled 
Land  Grant  Colleges/Universities 
Partnerships  are  closely  aligned  with 
the  Head  Start  tradition  of  creating 
iimovative  programs  and  working  with 
low-income  children  and  their  families. 
From  1999  to  2001,  ACF  awardfed  grants 
to  16  TCUs  to  form  partnerships  with 
Head  Start  programs  funded  through 
ALANPB  and  to  provide  training  and 
education  to  Head  Start  staff  members. 
A  list  of  these  16  institutions  can  be 
found  in  Appendix  A.  This 
announcement  will  fund  additional 
partnerships  between  AIANPB  Head 
Start  programs  and  TCUs. 

In  tne  1998  reauthorization  of  the 
Head  Start  Act,  a  key  priority  of 
Congress  was  to  continue  to  improve 
Head  Start  program  quality  and 
accountability.  A  number  of  provisions 
were  included  in  the  new  law  to  achieve 
these  goals,  including  new  education 
performance  standards  and  measures, 
expansion  of  program  monitoring  to 
incorporate  evidence  of  progress  on 
outcomes-based  measures,  expanded 
funding  to  upgrade  program  quality  and 
staff  compensation,  and  higher 
education  standards  for  Head  Start 
teachers.  Among  these  provisions  is  the 
requirement  that,  by  September  30, 
2003,  at  least  half  of  all  Head  Start 
teachers  in  center-based  programs  must 
have  an  AA,  BA,  or  advanced  degree  in 
Early  Childhood  Education  (ECE)  or  in 
a  related  field  with  preschool  teaching 
experience.  A  degree  in  a  field  related 
to  early  childhood  education  means  a 
program  of  study  that  includes  six  or 


43128 


Federal  Register/ Vol.  68.  No.  139 /Monday,  July  21,  2003 /Notices 


more  courses  in  early  childhood 
education  ai  id/or  child  development. 
Teachers  wh  o  have  degrees  in  related 
fields  must  s  Jso  have  experience 
teaching  pre  school  children.  The  Head 
Start  Bureau  is  providing  various  forms 
of  assistance  to  local  Head  Start 
programs  to  implement  this  teacher 
qualification!  legislative  mandate.  For 
example,  to  enhance  the  numbers  of 
teachers  witli  degrees  in  early  childhood 
education,  gi  antees  have  received 
$43,000,000  In  funding  in  1999  and  an 
additional  $43,000,000  in  2000  to 
increase  teac  ler  salaries  and  expand 
access  to  higi  ler  education  courses  and 
degree  progmms.  Head  Start-State 
Collaboratior  Offices  and  training  and 
technical  ass  stance  providers  currently 
help  Head  St  u1  programs  work  with 
higher  educa  ion  institutions  on 
challenges  such  as  linking  training 
obtained  in  c  injunction  with  the  CDA 
credential  wi  :h  academic  credit  and 
courses  leadi  ig  to  AA  and  BA  degrees 
in  early  child  lood  education. 

In  January  lOOl,  the  President  signed 
into  law  the    No  Child  Left  Behind  Act" 
to  make  the  e  lucation  of  every  child  in 
America  one  )f  the  country's  top 
priorities.  Thi !  Act  seeks  to  ensure  that 
public  school  i  teach  children  what  they 
need  to  know  to  be  successful  in  life 
and  that  they  also  set  high  education 
standards- in  t  le  classroom.  In  his  2002 
State  of  the  U  lion  address,  the 
President  ind  cated  the  need  to  prepare 
our  children  t  a  read  and  succeed  in 
school,  incluc  ing  the  improvement  of 
Head  Start  an^  1  early  childhood 
development  )rograms.  In  response  to 
these  goals,  th  e  White  House  has 
developed  an  early  childhood  initiative, 
which  is  built  on  raising  the  bar  for 
Head  Start  Ed  ication  through 
researched  me  thods  that  create  a  better 
learning  envir  Dnment  and  improved 
outcomes  for  (  hildren.  In  his 
announcemen  t  of  the  Good  Start,  Grow 
Smart  Early  C  lildhood  Initiative  in 
April  2002.  th  ?  President  identified 
children's  earl  y  literacy  as  a  key  focus 
for  Head  Start  program  improvement.  In 
this  initiative,  the  President  presented 
three  areas  of  I  ocus  for  Head  Start:  (1) 
Strengthening  Head  Start  programs;  (2) 
partnering  wit  i  states  to  improve  early 
childhood  edii  cation,  and  (3)  providing 
information  to  teachers,  caregivers,  and 
parents.  The  Head  Start  Bureau  quickly 
responded  to  t  le  President's  mandate  by 
developing  th«  Strategic  Teacher 


Education  Pro  ect  (STEP)  in  June  2002. 
The  purpose  o  Project  STEP  is  to 
ensure  that  all  Head  Start  teachers 
engage  in  rese<  rch-based  strategies  to 
support  children's  early  literacy  and 
positive  social  land  emotional 


development,  which,  in  turn,  will  lead 
to  positive  child  outcomes  and  school 
readiness. 

Under  this  aimouncement,  TCUs  must 
form  a  partnership  with  one  or  more 
AJANPB  Head  Start  grantees,  to  develop 
curriculums  and  provide  education  and/ 
or  training  to  Head  Start  teachers.  The 
partnership  agreements  must  be 
beneficial  to  both  the  TCUs  and  the 
participating  Head  Start  grantees. 

Partnership  agreements  must  provide 
academic  training  and  credit  hours  for 
a  specified  number  of  Head  Start 
teachers.  Partnership  agreements  must 
provide  cultinally  appropriate 
education  for  Head  Start  teachers  that 
would  lead  to  academic  degrees.  These 
agreements  must  help  Head  Start 
teachers  to  provide  courses  on  how  to 
enhance  early  literacy,  how  to  assess 
outcomes  of  Head  Start  children,  and/or 
how  to  involve  fathers  in  the  lives  of 
their  children. 

All  project  applications  must  address 
one  of  the  following  priority  areas: 

1.  Partnerships  to  increase  the  number 
of  center-based  teachers  with  two-year 
degrees  in  early  childhood  education, 
and 

2.  Partnerships  to  increase  the 
competency  of  Head  Start  in  building 
quality  Head  Start  programs, 
particularly  in  enhancing  language 
development,  early  literacy  and  socio- 
emotional  development,  as  well  as 
assessing  child  outcomes. 

Part  n.  Program  Information 

A.  Statutory  Authority 

The  Head  Start  Act,  as  amended,  42 
U.S.C.  9801  et  seq. 

B.  Eligible  Applicants 

Tribally  Controlled  Land  Grant 
Colleges  and  Universities  are  those 
institutions  cited  in  section  532  of  the 
Equity  in  Educational  Land  Grant  Status 
Act  of  1994  (7  U.S.C.  301  note),  any 
other  institution  that  qualifies  for 
funding  under  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
1978,  (25  U.S.C.  1801  et  seq.),  and 
Navajo  Community  College,  Authorized 
in  the  Navajo  Community  College 
Assistance  Act  of  1978,  Public  Law  95- 
471.  title  II  (25  U.S.C.  640a  note).  Those 
TCUs  that  are  not  accredited  are  not 
eligible  to  apply  under  this 
announcsment.  TCUs  that  received  the 
Head  Start  Partnerships  with  TCUs 
grant  in  2001  are  not  eligible  to  compete 
under  this  announcement.  These 
institutions  are  listed  in  Appendix  A. 

C.  Project  Duration 

The  length  of  the  project  period  must 
not  exceed  60  months.  This 


announcement  is  soliciting  applications 
for  project  periods  up  to  five  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period,  although 
project  periods  may  be  for  five  years. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period  but  within  the 
five-year  project  period  will  be  reviewed 
in  subsequent  years  on  a  non- 
competitive basis,  subject  to  availability 
of  funds,  satisfactory  progress  of  the 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

D.  Federal  Share  of  Project  Costs 

It  is  anticipated  that  up  to  $1,500,000 
in  ACF  funds  will  be  made  available 
aimually.  The  maximum  share  for  each 
project  is  not  to  exceed  $150,000  per 
year  per  project. 

E.  Number  of  Projects  To  Be  Funded 

It  is  anticipated  that  up  to  10  projects 
will  be  funded. 

F.  Matching  Requirement 

There  are  no  matching  requirements, 
however  applicants  are  encouraged  to 
provide  non-Federal  contributions  to 
the  project. 

Part  III.  Application  Requirements 

The  following  Uniform  Project 
Description  (UPD)  has  been  approved  by 
OMB  under  control  number  0970-0139. 

A.  Purpose 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

B.  General  Instructions 

ACF  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  Supporting  information 
concerning  activities  that  will  not  be 
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directly  funded  by  the  grant  or     >  ■ 
information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
funded  activity  should  be  placed  in  an 
appendix.  Pages  are  to  be  numbered  and 
included  in  a  table  of  contents  for  easy 
reference. 

Introduction 

Applicants  are  required  to  submit  a 
full  project  description  and  shall 
prepare  the  project  description 
statement  in  accordance  with  the 
following  instructions  and  the  specified 
evaluation  criteria.  The  instructions  give 
a  broad  overview  while  the  evaluation 
criteria  expand  and  clarify  more 
program-specific  information  that  is 
needed. 

a.  Project  Summary/ Abstract 

Provide  a  summary  of  the  project 
description  (a  page)  with  reference  to 
the  funding  request. 

b.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and  or  problem{s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

c.  Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  For  example,  using  a 
comprehensive  review  of  the  current 
literature,  justify  how  the  research 
questions  and  the  findings  will  add  new 
knowledge  to  the  field  or  how  it  will 
improve  services  for  children  and 
families. 

d.  Approach 

Outline  a  plan  of  action  that  describes 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
Account  for  all  functions  or  activities 
identified  in  the  application.  Cite  factors 
that  might  accelerate  or  decelerate  the 
work  and  state  your  reason  for  taking 


the  proposed  approach  rather  than 
others.  Describe  any  unusual  featiu-es  of 
the  project  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  proportion  of  data  collection 
expected  to-be  completed.  When 
activity  or  function  cannot  quantify 
accomplishments,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

If  any  data  are  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF."  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

C.  Additional  Information 

Following  is  a  description  of 
additional  information  that  should  be 
placed  in  the  appendix  to  the 
application: 

a.  Staff  and  Position  Data 

Provide  a  job  description  for  each  key 
position  and  a  biographical  sketch  for 
each  key  person  appointed.  A 
biographical  sketch  with  acceptable 
credentials  will  also  be  required  for  new 
key  staff  as  appointed. 

b.  Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  Ccirriers. 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 


IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status 
bearing  the  seal  of  the  State  in  which 
the  corporation  or  association  is 
domiciled  or  a  statement  from  a  State 
taxing  body.  State  attorney  general,  or 
other  appropriate  State  official 
certifying  the  applicant  organization  has 
a  non-profit  status  and  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals  or  any  of 
the  items  in  the  subparagraphs 
immediately  above  for  a  State  or 
national  organization  and  a  statement 
signed  by  the  parent  organization  that 
the  applicant  organization  is  a  local 
non-profit  affiliate.  Faith-based 
institutions  are  encouraged  to  submit 
with  their  application  the  optional 
survey  located  under  "Grant  Manuals 
and  Forms"  at  http://www.acf.hhs.gov/ 
programs/ofs/forms.htm. 

c.  Dissemination  Plan 

Provide  a  plan  for  distributing  reports 
and  other  project  outputs  to  colleagues 
and  the  public.  Applicants  must  provide 
a  description  of  the  kind,  volume  and 
timing  of  distribution. 

d.  Budget  And  Budget  Justification 
Provide  line  item  detail  and  detailed 

calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

D.  General  Budget  Information 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification. 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget;  next  column{s).  non-Federal 
budget(s).  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

a.  Personnel 
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Descriptioi  i;  Costs  of  employee 
salaries  and  \  /ages. 

fustificatio  i:  Identify  the  project 
director  or  pr  incipal  investigator,  if 
known.  For  e  l^h  staff  person,  provide 
the  title,  time  commitment  to  the  project 
{in  months),  time  commitment  to  the 
project  (as  a  f  ercentage  or  full-time 
equivalent),  amual  salary,  grant  salary, 
wage  rates,  et :.  Do  not  include  the  costs 
of  consultant!  or  personnel  costs  of 
delegate  agen  ;ies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applici  nt. 

b.  Fringe  Bt  nefits 
Description  Costs  of  employee  fringe 

benefits  unles  3  treated  as  part  of  an 
approved  ind:  rect  cost  rate. 

Justificatior :  Provide  a  breakdown  of 
the  amounts  a  nd  percentages  that 
comprise  frinj  e  benefit  costs  such  as 
health  insurar  ce,  PICA,  retirement 
insurance,  tax  3s,  etc. 

c.  Travel 
Description  Costs  of  project-related 

travel  by  empl  jyees  of  the  applicant 
organization  (( toes  not  include  costs  of 
consultant  travel). 

Justification  For  each  trip,  show  the 
total  number  c  f  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allow;  nces,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Tr  ivel  costs  for  key  staff  to 
attend  ACF-sp  insored  conferences 
should  be  deta  led  in  the  budget. 

d.  Equipmen  t 

Description:  Costs  of  tangible,  non- 
expendable, p€  rsonal  property,  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cos  t  of  $5,000  or  more  per 
unit.  However,  an  applicant  may  use  its 
own  definition  of  equipment  provided 
that  such  equip  ment  would  at  least 
include  all  equ  ipment  defined  above. 

Justification:  For  each  type  of 
equipment  reqi  ested,  provide  a 
description  of  t  lie  equipment,  the  cost 
per  unit,  the  ntmber  of  units,  the  total 
cost,  and  a  plar  for  use  on  the  project, 
as  well  as  use  o  r  disposal  of  the 
equipment  aftej  the  project  ends.  An 
applicant  orgahization  that  uses  its  own 
definition  for  ei  [uipment  should  provide 
a  copy  of  its  po  icy  or  section  of  its 
policy  which  ir  eludes  the  equipment 
definition. 

e.  Supplies 

Description:  ( losts  of  all  tangible 
personal  propei  ty  other  than  that 
included  under  the  Equipment  category. 

Justification:  specify  general 
categories  of  su  )plies  and  their  costs. 
Show  computat  ons  and  provide  other 
information  tha  supports  the  amount 


requested 
f.  Other 


Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (non-contractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category, 
g.  Indirect  Charges 
Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

h.  Total  Direct  Charges,  Total  Indirect 
Charges.  Total  Project  Costs 
Self  explanatory. 

Part  IV.  Evaluation  Criteria  and  Review 
Process 

A.  Evaluation  Criteria 

In  considering  how  applicants  will 
carry  out  the  responsibilities  addressed 
under  this  announcement,  competing 
applications  for  finaincial  assistance  will 
be  reviewed  and  evaluated  against  the 
following  criteria: 

Criterion  1.  Approach:  (45  points) 

The  extent  to  which  the  application, 
having  met  the  minimum  requirements, 
designs  an  acceptable  plan  of  action 
pertaining  to  the  scope  of  the  project 


which  details  how  the  proposed  work 
will  be  accomplished.  Include  a 
timeline;  lists  of  each  organization, 
consultants,  including  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  Assure  the 
adequacy  of  time  devoted  to  the  project 
by  key  staff.  The  key  staff  should  be 
qualified  and  knowledgeable  of  Head 
Start.  The  applicant  must  fully  describe 
the  approach  and/or  methodology  and 
delineate  the  relationship  of  each  task  to 
the  accomplishment  of  the  proposed 
objectives.  There  should  be  evidence 
that  the  planned  approach  reflects 
sufficient  input  from  and  partnership 
with  AIANPB  funded  Head  Start 
programs. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following  aspects  of  the 
approach: 

1.  Describe  the  planning  the  applicant 
will  conduct  during  the  start-up  period 
to  prepare  for  implementation  of  the 
program.  Provide  assurance  that  no 
more  than  six  months  will  be  devoted 
to  planning  activities. 

2.  Indicate  how  staff  will  be  recruited 
and  selected  to  participate  in  the 
program.  Clearly  describe  how  the 
training  and/or  coursework  will  be 
contextually  and  culturally  relevant  to 
the  Head  Start  and  Early  Head  Start 
environment  and  how  it  will  contribute 
to  enhancing  the  effectiveness  of 
teachers,  program  quality  and  outcomes 
for  Head  Start  children  and  families. 

3.  Describe  efforts  by  the  TCU  and 
Head  Start  partners  to  make  training 
and/or  coursework  accessible  to  Head 
Start  participants  and  to  support  their 
successful  completion  of  courses, 
training,  and  degrees.  Include 
discussion  of  issues  such  as  timing, 
scheduling,  and  location  of  classes  or 
training;  support  to  enhance  the  literacy 
and  study  skills  of  participants,  and 
approaches  to  integrate  training  in  the 
working  environment  of  the  Head  Start 
program.  Provide  assurance  that 
training/courses  are  offered  at  no  cost  to 
trainees. 

4.  Describe  efforts  to  complement  the 
Federal  funds  requested  in  this  proposal 
with  other  sources  to  maximize  the 
benefits  to  the  TCU.  Include  any  efforts 
or  plans  to  assist  Head  Start  staff  in 
accessing  sources  of  financial  assistance 
or  to  make  use  of  other  funding  for 
training  and  career  development  of  early 
childhood  program  staff. 

5.  Document  that  the  TCU  currently 
offers  training  and/ or  credit  courses, 
and  proposes  to  offer  credit  courses  in 
the  priority  areas. 

6.  In  case  of  academic  training, 
describe  hoU^  the  staffs  CDA  training 
and  certification  as  well  as  previous 
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coiu^sework  and  credits  will  be  linked  to 
academic  credits  and  course  sequences 
leading  to  academic  degrees.  Applicant 
should  indicate  how  many  Head  Start 
and  Early  Head  Start  staff  members  will 
be  included  in  this  effort. 

7.  Describe  the  organizational 
structure  that  will  support  the  project 
objectives.  Indicate  how  joint  planning 
and  assessment  with  the  AIANPB  Head 
Start  and  Early  Head  Start  grantees  will 
be  implemented  with  timelines  and 
clear  lines  of  responsibility.  Indicate 
how  project  staff  positions  are  assigned 
and  describe  their  major  functions  and 
responsibilities. 

8.  Describe  the  role  the  institution 
will  play  in  the  TCU  consortium  funded 
under  this  initiative,  and  as  a  partner  in 
the  national  training  and  technical 
assistance  network. 

9.  Describe  the  activities  that  will 
continue  after  the  completion  of  this 
project  that  will  ensure  that  the  TCU 
will  continue  to  participate  in  providing 
educational  opportunities  for  AIANPB 
Head  Start  and  Early  Head  Start  staff. 

Criterion  2.  Results  or  Benefits 
Expected:  (20  points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived;  describes  the  anticipated 
contribution  to  policy,  practice,  theory 
and/or  research;  specific  benefits  should 
be  described  for  both  the  TCU  and 
AIANPB  Head  Start  program. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following: 

1.  Based  on  the  stated  program 
objectives,  identify  the  results  and 
benefits  to  be  derived.  Identify  the 
specific  results  or  benefits  that  could  be 
expected  for  the  Head  Start  grantees  and 
the  TCU.  Describe  how  Head  Start 
children  will  benefit  from  the  project. 

2.  Identify  both  qualitative  and 
quantitative  data  the  program  will 
collect  to  measure  progress  towards  the 
stated  results  or  benefits.  Identify  how 
the  program  will  determine  the  extent  to 
which  it  has  achieved  its  stated 
objectives. 

3.  To  propose  academic  training 
leading  to  a  college  degree,  provide  a 
projection  of  the  estimated  number  of 
teachers  that  will  earn  degrees  over  the 
duration  of  the  project  based  on  an 
analysis  of  the  current  levels  of  credits/ 
courses  earned  by  participants  and  a 
proposed  sequence  of  courses. 

Criterion  3.  Budget  and  Budget 
Justification:  (15  Points) 

The  extent  to  which  the  project's  costs 
are  reasonable  in  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes. 


Applicable  Administrative  Regulations 

Applicable  administrative  regulations 
include  45  CFR  part  74,  Administration 
of  Grants,  for  profit  agencies  and  45CFR 
part  92,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
local  Governments. 

Post-Award  Reporting  Requirements 

Post-Award  Reporting  Requirements 
include  submission  of  quarterly 
programmatic  and  budget  reports. 
Program  reports  must  clearly  outline 
status  on  the  accomplishment  of  stated 
goals  and  objectiv.es.  Financial  reports 
must  provide  status  of  budget 
expenditures,  as  well  as  identifying  any 
projected  savings  or  shortages. 

Criterion  4.  Objectives  and  Need  for 
Assistance:  (10  Points] 

The  extent  to  which  the  application 
identifies  relevant  physical,  economic, 
social,  financial,  institutional  or  other 
problems  requiring  a  grant; 
demonstrates  the  need  for  assistance; 
states  the  principal  and  subordinate 
objectives  of  the  project;  provides 
supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant. 

The  Head  Start  Bureau  is  particularly 
interested  in  the  following: 

1.  State  the  objectives  for  the  program. 
Indicate  how  these  objectives  are  based 
on  an  assessment  of  community  needs 
and  how  they  relate  to  Head  Start  goals. 
Describe  the  process  used  to  assess  the 
need  for  the  proposed  program 
including  the  total  number  of  staff 
needing  training,  including  preschool 
and  infant/toddler  teachers.  If  an 
assessment  already  exists,  the  applicant 
should  describe  the  process  used  and 
explain  any  additional  consultation  as  it 
relates  to  the  development  of  the 
proposed  program. 

2.  Specifically  identify  the  population 
to  be  served.  Indicate  the  AIANPB  Head 
Start  and  Early  Head  Start  grantees  that 
are  proposed  as  participating  partners, 
the  numbers  and  types  of  staff  to  be 
trained  and  the  proposed  areas  of 
training,  courses,  and/or  degrees  to  be 
awarded,  as  appropriate. 

3.  Describe  the  development  of 
institution's  agreement  with  Head  Start 
partnerships  and  any  other  consultation 
related  to  the  development  of  the 
proposed  initiative.  Describe  any  efforts 
to  frame  the  proposed  initiative  within 
broader  state  or  community  efforts  to 
enhance  professional  and  career 
development  for  staff  in  all  forms  of 
early  childhood  and  child  care 
programs.  Include  support  letters  that 
document  consultation  and  support 


froni  the  proposed  grantee  or  delegate 
agency  partners,  the  Regional  Head  Start 
Quality  Improvement  Center  (QICs),  the 
Head  Start  State  Collaboration  Office, 
and  any  existing  state  early  care  and 
education  initiatives. 

Criterion  5.  Geographic  Location:  (10 
Points) 

The  extent  to  which  the  application 
gives  a  precise  location  of  the  project 
and  area  to  be  served,  including  the 
location  of  the  AIANPB  Head  Start  and 
Early  Head  Start  grantees. 

B.  Review  Process 

Applications  received  by  the  due  date 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  the 
Federal  government,  will  use  the 
evaluation  criteria  listed  in  part  III  of 
this  announcement  to  review  and  score 
the  applications.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions.  ACYF  may  also 
solicit  comments  from  ACF  Regional 
Office  staff  and  other  Federal  agencies. 

Part  V.  Instructions  For  Submitting     . 
Applications 

A.  Required  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  a 
complete  application  including  the 
required  forms  included  at  the  end  of 
this  program  announcement.  In  order  to 
be  considered  for  a  grant  under  this 
announcement,  an  application  must  be 
submitted  on  the  Standard  Form  424 
(approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
0348-0043).  A  copy  has  been  provided. 
Each  application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibility 
for  the  obligations  imposed  by  the  terras 
and  conditions  of  the  grant  award.     . 
Applicants  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B, 
Assurances:  Non-Construction  Programs 
(approved  by  the  Office  of  Management 
and  Budget  under  control  number  0348- 
0040).  Applicants  must  sign  and  return 
the  Standard  Form  424B  with  their 
application.  Applicants  must  provide  a 
certification  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification  (approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  0348-0046).  Applicants  must 
sign  and  retxmi  the  certification  with 
their  application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
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theDrug-Fre<  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  spplicants  are  providing 
the  certificati  m  and  need  not  mail  back 
the  certificati  m  with  the  application. 

Applicants  must  make  the  appropriate 
certification  t  lat  they  are  not  presently 
debarred,  sus  )ended  or  otherwise 
ineligible  for  iward.  By  signing  and 
submitting  th  ;  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  nust  also  understand  that 
they  will  be  h  ;ld  accountable  for  the 
smoking  proh  bition  included  within 
Pub.  L.  103-2  !7,  part  C  Environmental 
Tobacco  Smol  :e  (also  known  as  The  Pro- 
Children's  Acj  of  1994).  A  copy  of  the 
Federal  Register  notice  that  implements 
the  smoking  prohibition  is  included 
By  signing  and 
application,  applicants 
are  providing  he  certification  and  need 
not  mail  back  he  certification  with  the 
application. 
All  applicants  for  research  projects 
ust  provide  <  Protection  of  Human 
Subjects  Assui  ance  as  specified  in  the 
policy  dpscrib(  d  on  the  HHS  Form  596 
(approved  by  t  le  Office  of  Management 
and  Budget  un  ler  control  number  0925- 
0418).  If  there  s  a  question  regarding 
the  applicabili  y  of  this  assurance 

ce  for  Protection  from 
of  the  National  Institutes 
of  Health  at  (3(  l)-496-7041.  Those 
applying  fgr  or  currently  conducting 

Is  are  further  advised  of 
of  a  Certificate  of 
through  the  National 
Institute  of  Mei  ital  Health  of  the 
Department  of  iealth  and  Human 
Services.  To  oUain  more  information 
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research  projec  I 
the  availability 
Confidentialitv 


and  to  apply  fo  ■  a  Certificate  of 


Confidentiality 
Extramural  Act 


The  narrative 
should  be  doub 
sided  on  S'/j"  x 
with  1  "  margin: 
a  standard  size 
pitch  througl 
of  the  narrative 
(including  append 
references/footqotes 
exhibits)  must 
numbered,  begi 
after  the  budget 
principal  invest  gat 
information  , 
The  length  o 
the  narrative, 
appendices  and 
exceed  65  pages 


hoi  t 


be 


I  anc 
ofthi 

,  ai  d 


contact  the  Division  of 
vities  of  the  National 

Institute  of  Mei  tal  Health  at  (301)  443- 

4673. 

B.  Application  Jmits 


of  the  application 
e-spaced  and  single- 
11"  plain  white  paper, 
on  all  sides.  Use  only 
bnt  no  smaller  than  12 

the  proposal.  All  pages 
3f  the  application 

lices,  resumes,  charts, 
,  tables,  maps  and 

sequentially 
liiining  on  the  first  page 
justification,  the 

or  contact 
the  Table  of  Contents. 

application,  including 

'  excluding  the 
resumes  must  not 

Anything  over  65 


pages  will  be  removed  and  not 
considered  by  the  reviewers.  The  project 
summary  should  not  be  counted  in  the 
65  pages.  Applicants  are  requested  not 
to  send  pamphlets,  brochures,  or  other 
printed  material  along  with  their 
applications  as  these  pose  copying 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process.  In  addition,  applicants 
must  not  submit  any  additional  letters 
of  endorsement  beyond  any  that  may  be 
required.  Applicants  may  omit  fi-om  the 
application  copies  (not  the  original) 
specific  salary  rates  or  amounts  for 
individuals  specified  in  the  application 
budget  and  social  security  numbers  if 
otherwise  required  for  individuals.  The 
copies  may  include  summary  salary 
information. 

Applicants  are  encouraged  to  submit 
curriculum  vitae  using  "Biographical 
Sketch"  forms  used  by  some 
government  agencies. 

Please  note  that  applicants  that  do  not 
comply  with  the  requirements  in  the 
section  on  "Eligible  Applicants"  will 
not  be  included  in  the  review  process. 


C.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  the  application  package  has 
been  properly  prepared. 
— One  original,  signed  and  dated 

application  plus  two  copies. 
—Attachments/Appendices,  when 

included,  should  be  used  only  to 

provide  supporting  documentation 

such  as  resumes,  and  letters  of 

agreement/support. 

Front  Matter: 

•  Cover  Letter 

•  Table  of  Contents 

•  Project  Abstract 

(1)  Application  for  Federal  Assistance 
(SF  424,  REV.  4-92); 

(2)  Budget  information-Non- 
Construction  Programs  (SF424A&B 
REV.4-92): 

(3)  Budget  Justification,  including 
subcontract  agency  budgets; 

(4)  Letter  from  the  AlANPB  Head  Start 
program  certifying  that  the  program  is  a 
partner  of  the  tCU; 

(5)  Application  Narrative,  excluding 
Appendices  and  resumes  (not  to  exceed 
65  pages); 

(6)  Proof  that  the  organization  is  a 
TCU. 

(7)  Assurances  Non-Construction 
Programs; 

(8)  Certification  Regarding  Lobbying; 

(9)  Where  appropriate,  a  completed 
SPOC  certification  with  the  date  of 
SPOC  contact  entered  in  line  16,  page  1 
oftheSF  424,  REV.4-92; 

(10)  Certification  of  Protection  of 
Human  Subjects. 


D.  Due  Date  for  the  Receipt  of 
Applications 

Deadlines:  The  closing  date  for  the 
submission  of  applications  is  4:30  p.m. 
(EDT)  on  August  20,  2003.  Applications 
received  after  the  closing  date  will  be 
classified  as  late  and  not  considered  for 
funding.  Applications  should  be  mailed 
to:  ACYF  Operations  Center,  1150 
Connecticut  Avenue,  NW.,  Suite  1100, 
Washington,  DC  20036,  Telephone:  1- 
800-351-2293. 

Application  for  Head  Start 
Discretionary  Grants:  Head  Start 
Partnerships  with  Tribally  Controlled 
Land  Grant  Colleges  and  Universities 
(TCUs).  Applications  received  after  the 
closing  date  and  time  will  be  classified 
as  late. 

Applications  hand  carried  by 
applicants,  courier  services,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  the  announced 
deadline  only  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  at  the 
ACYF  Operations  Center,  1150 
Connecticut  Avenue,  NW.,  Suite  1100, 
Washington,  DC  20036,  between 
Monday  and  Friday  (excluding  Federal 
holidays).  (Applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed.) 
ACYF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACYF  electronically  will  not  be 
accepted  regardless  of  date  or  time  of 
submission  and  time  of  receipt. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered. 
Extension  of  deadlines:  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods,  hurricanes,  or  when  there  is 
widespread  disruption  of  the  mail,  or 
when  it  is  anticipated  that  many 
applications  will  come  from  rural  or 
remote  areas.  A  determination  to  waive 
or  extend  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer. 

E.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  OMB  for  review 
and  approval  any  reporting  and  record 
keeping  requirements  in  regulations 
including  program  announcements.  All 
information  collections  within  this 
program  announcement  are  approved 
under  the  following  current  valid  OMB 
control  numbers  0970-0139  which 
expires  12/31/2003. 


Public  reporting  burden  for  this 
collection  is  estimated  to  average  10 
hours  per  response,  including  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  the  data  needed  and 
reviewing  the  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

F.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington, 
Wyoming,  and  Palau  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  twenty-six  jurisdictions  need 
take  no  action  regarding  E.O.  12372. 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372. 

All  remaining  jiu-isdictions  participate 
in  the  Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  the  submittal  (or  the 
date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  Federal  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
A  listing  of  the  SPOC  for  each 
participating  state  and  territory  with 
contact  and  address  information  is 
available  at  http://whitehouse.gov/omb/ 
grants/spoc.html. 


Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  accommodate  or  explain 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  William  Wilson,  ACYF/ 
Office  of  Grants  Management,  330  C 
Street  SW,  Washington,  DC  20447,  Attn: 
Head  Start  Partnerships  with  Tribally 
Controlled  Land  Grant  Colleges  and 
Universities.  A  list  of  the  Single  Points 
of  Contact  for  each  State  and  Territory 
can  be  found  on  the  Web  site:  http:// 
www.  whitehouse.gov/omb/grants/ 
spoc.html. 

Catalogue  of  Federal  Domestic  Assistance 
93.600. 

Dated:  July  10,  2003. 
loan  E.  Ohl. 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

Appendix  A — List  of  Tribally 
Controlled  Land  Grant  Colleges/ 
Universities 

1999  Institutions  (Expiring  FY  2003) 

1.  College  of  Menominee  Nation 

2.  Fort  Peck  Community  College 

3.  Leech  Lake  Community  College 

4.  Northwest  Community  College 

5.  Sitting  Bull  College 

6.  Stone  Child  Community  College 

2000  Institutions  (Expiring  FY  2003) 

1.  Bay  Mills  Community  College 

2.  Blackfeet  Community  College 

3.  Dull  Knife  College 

4.  Ft.  Belknap 

3.  Little  Big  Horn  College 

6.  Oglala  Lakota 

7.  SIPI  College 

2001  Institutions  (Expiring  FY  2006) 

1.  Fond  du  Lac  Tribal  and  Community 
College 

2.  Salish  Kootenai  College 

3.  Sinte  Glaska  University 

[FR  Doc.  03-18167  Filed  7-18-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Medical  Devices  Dispute  Resolution 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Medical  Devices 
Dispute  Resolution  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
scientific  disputes  between  the  Center 
for  Devices  and  Radiological  Health  and 
sponsors,  applicants,  and 
manufacturers. 

Date  and  Time:  The  meeting  will  be 
held  on  August  20,  2003.  from  8  a.m.  to 
6  p.m. 

Location:  Bethesda  Marriott, 
Congressional  Ballroom,  5151  Pooks 
Hill  Rd.,  Bethesda,  MD. 

Contact  Person:  Les  Weinstein,  Center^ 
for  Devices  and  Radiological  Health 
(HFZ-5),  Food  and  Drug  Administration. 
9200  Corporate  Blvd..  Rockville,  MD 
20850,  301-827-7991,  FAX  301-827- 
2565,  lsw@cdrh.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  10232. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote 
regarding  a  scientific  dispute  between 
the  agency  and  CardioGenesis  Corp., 
related  to  the  approvability  of  a 
premarket  approval  application  for  the 
Axcis  Percutaneous  Myocardial 
Revascularization  (PMR)  for  late  stage 
medically  refractory  angina.  Background 
information  for  the  day's  topic, 
including  the  attendee  list,  agenda,  and 
questions  for  the  committee,  will  be 
posted  on  the  Internet  at  http:// 
www.fda.gov/cdrh/panei/index.html 
one  business  day  before  the  meeting. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  13,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  and  8:30  a.m.  on  August  20,  2003. 
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Near  the  end  of  the  committee 
deliberations  a  30-minute  open  public 
session  will  te  conducted  for  interested 
persons  to  address  issues  specific  to  the 
dispute  befor ;  the  committee.  Time 
allotted  for  ej  ch  presentation  may  be 
limited.  Thos  3  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  perso  i  before  August  13,  2003, 
and  submit  a  jrief  statement  of  the 
general  natur  of  the  evidence  or 
arguments  th(  y  wish  to  present,  the 
names  and  addresses  of  proposed 
participants.  <  nd  an  indication  of  the 
approximate  I  ime  requested  to  make 
their  presentaion. 

Persons  attc  nding  FDA's  advisory 
committee  me  etings  are  advised  that  the 
agency  is  not   esponsible  for  providing 
access  to  electrical  outlets. 

FDA  welcoi  les  the  attendance  of  the 
public  at  its  a(  visory  committee 
meetings  and  vill  make  ever>'  effort  to 
accommodate  oersons  with  physical 
disabilities  or  ipecial  needs.  If  you 
require  specia  accommodations  due  to 
a  disability,  pi  ?ase  contact  AnnMarie 
Williams,  Con  erence  Management 
Staff,  at  301-5!  4-1283,  ext.  113,  at  least 
7  days  in  adva  ice  of  the  meeting. 

Notice  of  thi  5  meeting  is  given  under 
the  Federal  Ac  visorv  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  July  11   200.3. 
Peter  ].  Pitts. 

Associate  Conim  'ssionerfor  External 
Relations. 
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BlUmG  CODE  4160  01-S 


departmentI  of  health  and 
human  serv^es 

Health  Resources  and  Services 
Admini$tratioh 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comn^nt  Request 

Feriodicallv. 
and  Services  Afimin 


the  Health  Resources 
istration  (HRSA) 


HF  SA  forms  title  II  ADAP  grantees 


Client  and  Expen(  itures 
Drug  Pricing  ... 


Total 


publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  {301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  AIDS  Drug  Assistance 
Program  (ADAP):  ADAP  Monthly  Client 
Utilization  and  Program  Expenditures 
Report  (OMB  No.  0915-0219)— 
Extension 

The  Division  of  Service  Systems 
(DSS)/Health  Resources  and  Services 
Administration  (HRSA)  collects 
aggregated  information  on  the  number 
of  clients  being  served  by  ADAPs, 
monthly  expenditures  by  State  ADAPs, 
and  the  purchase  price  of  HIV/ AIDS 
medications.  State  AIDS  Drug 
Assistance  Program  (ADAPs),  funded 
under  the  Title  II  of  the  Ryan  White 
Comprehensive  AIDS  Resource 
Emergency  (CARE)  Act,  as  amended 
(Part  B  of  Title  XXVI  of  the  Public 
Health  Service  Act),  are  designed  to 
provide  low  income,  uninsured,  and 
underinsured  individuals  with  access  to 
HIV/ AIDS  medication  that  prevent 
serious  deterioration  of  health  arising 
from  HIV  disease,  including  the 
prevention  and  treatment  of 
opportunistic  infections. 

During  the  last  several  years,  there  has 
been  an  increasing  need  for 
pharmaceuticals  among  uninsured  and 
underinsured  low  income  individuals 
who  are  HIV  positive  or  diagnosed  with 
AIDS.  Due  to  the  increasing  demand, 
DSS/HRSA  recognizes  the  importance  of 
program  planning  and  budget 
forecasting  in  order  to  maximize 
resources,  and  proposed  to  extend  the 
current  data  collection  form  to  collect 
relevant  client  utilization  data  and 


program  expenditure  information  from 
State  ADAPs.  This  data  collection  effort 
is  designed  to  allow  DSS/HRSA  (the 
funding  agency)  to  continue  monitoring 
nationwide  trends  in  program  growth, 
client  utilization,  expenditures  and  to 
assess  the  capacity  of  State  ADAPs  to 
maintain  client  services  for  clients 
throughout  the  fiscal  year.  The  form  will 
improve  DSS/HRSA's  ability  to  track  the 
prices  of  HIV/ AIDS  drugs  in  order  to 
ensure  that  State  ADAPs  are  receiving 
the  best  price  possible,  to  identify 
emerging  issues  and  technical  assistance 
needs  and  to  share  information  among 
State  ADAPs.  It  will  also  assist  Title  II 
grantees.  State  ADAPs,  DSS/HRSA  staffs 
and  policy  makers  at  both  the  Federal 
and  State  level  to  understand  the  level 
of  client  demand  for  medications  and 
the  resources  needed  to  meet  those 
needs. 

This  report  will  collect  time-specific 
date  for  the  number  of  enrolled  clients, 
the  number  of  new  clients,  and  the 
number  of  utilizing  clients,  the  level  of 
funds  expended,  and  the  price  of  HIV/ 
AIDS  drugs.  A  text  box  is  provided  to 
allow  State  ADAPs  to  report  significant 
changes  to  their  program,  such  as 
projected  budget  shortfall,  program 
restrictions,  client  waiting  lists,  a 
change  in  eligibility  criteria,  or 
formulary  changes.  On  a  quarterly  basis. 
State  ADAPs  will  report  the  purchase 
price  paid  on  a  select  number  of  HIV 
pharmaceuticals  dispensed  by  each 
program.  DSS/HRSA  will  continue  to 
compile  summary  reports  that  are 
distributed  back  to  grantees  and  State 
ADAPs  on  a  quarterly  basis.  The  data 
collected  is  used  to  guide  program 
planning,  formulate  budget 
recommendations,  and  monitor  State 
ADAPs,  especially  monitoring  the 
balance  between  an  individual  State 
ADAPs  available  resources  against  the 
client  demand  for  medications.  The 
burden  estimates  are  as  follows: 


Number  of 
respondents 


Responses 

per 
respondent 


Total 
responses 


Hour  per 
responses 


54 
54 


54 


12 
4 


648 
216 


0.75 
0.75 


864 


Total  burden 
hours 


486 
162 


648 
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Written  comments  and 
recommendations  concerning  the   • 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Eydt,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  Fax  Number,  202-395-6974. 

Dated:  July  11.2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
[PR  Doc.  03-18355  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Application  for  the 
National  Health  Service  Corps  (NHSC) 
Scholarship  Program  (OMB  No.  0915- 
0146):  Extension 

The  National  Health  Service  Corps 
(NHSC)  Scholarship  Program  was 
established  to  help  alleviate  the 
geographic  and  specialty  and  other 
health  practitioners  in  the  United  States. 
Under  this  program,  health  professions 
students  are  offered  scholarships  in 
return  for  service  in  a  federally 
designated  Health  Professional  Shortage 
Area  (HPSA).  The  Scholarship  Program 


provides  the  NHSC  with  the  health   . 
professionals  it  requires  to  carry  out  its 
mission  of  providing  primary  health 
care  to  HPSA  populations  in  areas  of 
greatest  need.  Students  are  supported 
who  are  well  qualified  to  participate  in 
the  NHSC  Scholarship  Program  and 
who  want  to  assist  the  NHSC  in  its 
mission,  both  during  and  after  their 
period  of  obligated  service.  Scholars  are 
selected  for  these  competitive  awards 
based  on  the  information  provided  in 
the  application  and  during  the 
semistructured  personal  inter\'iew  that 
is  conducted  by  a  team  of  two 
interviewers  who  use  a  structured 
scoring  procedure.  Awards  are  made  to 
applicants  that  demonstrate  a  high 
potential  for  providing  quality  primary 
health  care  services. 

The  estimated  response  burden  is  as 
follows: 


Fomri 


Application 
Interview  ... 

Total  . 


Number  of 
respondents 


2,000 
1,100 


3,100 


Responses 

per 
respondent 


Hours  per 
response 


Total  burden 
hours 


2.000 
1.100 


3.100 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  se^t  within  30  days  of  this  notice  to: 
Allison  Eydt,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  Fax  Number  202-395-6974. 

Dated:  July  11,2003. 
)ane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  0.3-18356  Filed  7-18-03:  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  Health  Education 
Assistance  Loan  (HEAL)  Program: 
Forms— (OMB  No.  0915-0043)— 
Revision 

This  clearance  request  is  for  a  revision 
of  the  approval  for  three  HEAL  forms: 
the  HEAL  Repayment  Schedule,  Fixed 
and  Variable  (provides  the  borrower 
with  cost  of  a  HEAL  loan,  the  number 
and  amount  of  payments,  and  the  Truth- 
in-Lending  disclosures);  and  the 
Lender's  Report  on  HEAL  Student  Loans 
Outstanding.  Call  Report  (provides 
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information  oil  the  status  of  loans 
outstanding  by  the  number  of  borrowers 
whose  loan  payments  are  in  various 
stages  of  the  lian  cycle,  such  as  student 
education  and  repayment,  and  the 
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Disclosure: 

Repayment 
Reporting: 

Call  Report, 


corresponding  dollar  amounts).  These 
forms  are  needed  to  provide  borrowers 
with  information  on  the  cost  of  their 
loan(s)  and  to  determine  which  lenders 


may  have  excessive  delinquencies  and 
defaulted  loans. 

The  estimate  of  burden  for  the  forms 
are  as  follows: 


Form  and  number 


Schedule  HRSA  502-1.2 

HRSA512  

Total  Reporting  and  Disclosure  .. 


Number  of 
respondents 


15 
20 


20 


Responses 

per 
respondent 


Total 
responses 


666 
4 


9,990 
80 


10,080 


Hours  per 
responses 


.5 
.75 


Total  bur- 
den hours 


4995 
60 


5,055 


Send  comme  nts  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklawn  Building,  5600 
Fishers  Lane,  F  ockville,  MD  20857. 
Written  comm<  nts  should  be  received 
within  60  days  of  this  notice. 

Dated:  July  11.2003. 

Jane  M.  Harrisoi , 

Director,  Divisior  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-183;  7  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4165-  1 5-P 


DEPARTMENT  "of  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  An  Evialuation  of  the  National 
Cancer  Institute  Science  Enrichment 
Program 


SUMMARY:  In  coih 
requirement  of 
the  Paperwork 
for  opportunity 


pliance  with  the 
^ction  3506(c)(2)(A)  of 
I  eduction  Act  of  1995, 

or  public  comment  on 


SEP  Participants 
Control  Group  Stu<ients 


Total 


There  are  not 
Costs,  and/or  M^ntenance 
report. 

Request  for  Cominents 

Written  commi  mts 
from  the  public  a  nd 
are  invited  on  onp 
following  points 
proposed  collection 
necessary  for  the 
the  function  of  tHe 


proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  An  Evaluation  of  the  NCI 
Science  Enrichment  Program  (SEP). 

Type  of  Information  Collection 
Request:  Revision  (OMB  No.  0925-0510, 
Expiration  9/30/03). 

Need  and  Use  of  Information 
Collection:  This  evaluation  is  designed 
to  assess  the  effectiveness  of  the  NCI 
SEP  in  meeting  its  goals  of:  (1) 
Encouraging  under-represented 
minority  and  under-served  students 
who  have  just  completed  ninth  grade  to 
select  careers  in  science,  mathematics, 
and/or  research,  and  (2)  broadening  and 
enriching  students'  science,  research, 
and  sociocultural  backgrounds.  The 
program  is  a  5  to  6-week  residential 
program  taking  place  on  two  university 
campuses— University  of  Kentucky, 


Estimates  of  Hour  Burden:  Burden  Requested 


Lexington  and  San  Diego  State 
University.  The  evaluation  was 
designed  as  a  controlled,  longitudinal 
study,  consisting  of  SEP  students  who 
attend  the  program  and  control  group 
students  who  did  not  attend  the 
program.  The  evaluation  will  provide 
NCI  with  valuable  information  regarding 
specific  components  that  promote  or 
limit  the  program's  effectiveness,  the 
extent  to  which  the  program  is 
implemented  as  planned,  how  much  the 
two  regional  programs  vary,  and  how 
the  program  can  be  improved  or  made 
more  effective.  NCI  will  use  this 
information  to  make  decisions  regarding 
continuation  and  expansion  of  the 
program. 

Frequency  of  Response:  One  time. 
Affected  Public:  Individuals  or 
households. 

Type  of  Respondents:  High  school  and 
college  students  and  parents  t»f  high 
school  students  participating  in  the 
program. 

Cost  to  Respondents:  $4,500.  The 
annual  reporting  burden  is  as  follows: 


Type  of  respondents 


Average  #of  re- 
spondents/Yr. 


600 
300 


900 


Frequency  of 
response 
(follow  up) 


Average  time 
per  response 


0.5 
0.5 


Average  an- 
nual hour 
burden 


300 

150 


450 


( lapitol  Costs,  Operating 
Costs  to 


and/or  suggestions 
affected  agencies 
or  more  of  the 
(1)  Whether  the 

of  information  is 
proper  performance  of 
agency, including 


whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 


the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Mr.  Frank  Jackson, 
Center  to  Reduce  Cancer  Health 
Disparities,  National  Cancer  Institute, 
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National  Institutes  of  Health,  6116 
Executive  Boulevard,  Suite  602, 
Rockville,  MD  20852,  or  call  non-toll- 
free  number  (301)  496-8589,  or  E-mail 
your  request,  including  your  address  to: 
fjl2i@nih.gov.  . 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  this 
publication. 

Dated:  July  14.  2003. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 

IFR  Doc.  03-18457  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
{HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and-  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
The  Career  Enhancement  Award  Review. 

Da^e;  August  4,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza.  6701  Democracy 
Boulevard.  Bethesda,  MD  20892  (telephone 
Conference  Call). 

Contact  Person:  Robert  B.  Moore,  PhD. 
Review  Branch,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  7178.  MSC  7924. 
Bethesda,  MD  20892,  301/435-0725. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 


Dated:July  14,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-18459  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  fheeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set^forth  in  sections 
552b(c)(4)  and  552(b)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Career  Enhancement  Award  and  Continuing 
Education  Training  Grant  Review. 

Do/e;  August  4,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Robert  B.  Moore.  PhD, 
Review  Branch.  Division  of  Extramural 
.■\ffairs,  National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  7178,  MSC  7924; 
Bethesda.  MD  20892.  .301/435-0725. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  July  14.  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advi.<iory 

Committee  Policy. 

IFR  Doc.  03-18460  Filed  7-18-03;  8;45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  will  be  closed  to  the  public  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5  U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

.\anie  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Clinical 
Training  Review  Meeting. 

Date:  August  5.  2003. 

Time:  2:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracv  Plaza,  6701  Democracy 
Boulevard,  Bethesda.  MD  20892  (telephone 
Conference  Call). 

Contact  Person:  Tracy  A.  Shahan.  PhD, 
Scientific  Review  Administrator.  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Blvd.,  One 
Democracy  Plaza,  Suite  800,  Bethesda,  MD 
20892,  (301)  594-1974. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated;  luly  11.2003. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
JFR  Doc.  03-18.368  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 
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set 
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The  me 
public  in 
provisions 
552b(c)(4) 
as  amended, 
the  discussic 
confidential 
property 
and  personal 
individuals  a 
applications, 
would 
invasion  o? 
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Name  of  Ci 

Neurological  Di< 

Emphasis  Panel 

Dofe.Juiy  21, 

Time:  9  a.m 

Agenda:  To 

applications. 

Place 
Francisco,  Num 
Francisco,  CA 

Contact  Persori : 
Scientific  Review 
Review  Branch 
Center,  6001 
MSC  9529,  Beth 
496-5324,  mcco/^n 

This  notice  is 
days  prior  to  the 
limitations  impo 
funding  cycle. 

Name  o 
Neurological  Di 
Emphasis  Panel 
Date:  fuly  21 
Time:  2  p.m.  to 
Agenda:  To 
applications. 

Place:  Interconf 
Francisco.  Numbe  r 
Francisco.  CA  94 
Contact  Person 
Scientific  Review 
Review  Branch 
Center.  6001  Exec 
MSC  9529.  Befhesji 
496-5324. 

This  notice  is 
days  prior  to  the 
limitations  im 
funding  cycle. 

Name  of  Comm 
-Neurological  Diso 
Emphasis  Pane 
Date:  July  23-24 
Time:  1  p.m.  to 
Agenda:  To  revi 
applications. 

Place:  Hotel  Sofi 
15th  Street,  NW.. 
Contact  Person 
PhD.  Scientific 
Scientific  Review 
DHHS,  Neurosc 
Blvd.,  Suite  3208, 
20892-9529,  (301 

This  notice  is 
days  prior  to  the  m 
limitations  impose( 
funding  cycle. 


will  be  closed  to  the 
accotdance  with  the 
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Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Loan  Repayment  Program. 

Date:  July  28,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard.  Rockville.  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Joann  McConnell,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NIH/NINDS/Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208. 
MSC  9529,  Bethesda,  MD  20892-9529.  (301) 
496-5324.  mcconnej@ninds.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  ZNSl  AD  Study. 

Date:  July  30,  2003. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard.  Rockvflle,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Andrea  Sawczuk.  DDS, 
PhD.  Scientific  Review  Administrator. 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS.  Neuroscience  Center,  6001  Executive 
Blvd.,  Suite  3208,  MSCA  9529,  Bethesda,  MD 
20892-9529.  (301)  496-0660. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Translational  Research  on 
Neurological  Disorders. 

Date:  July  30-31,  2003. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont,  2401  M  Street.  NW., 
Washington.  DC  20037. 

Contact  Person:  W.  Ernest  Lyons.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd.. 
Suite  3208.  MSC  9529,  Bethesda,  MD  20892- 
9529,(301)496-4056. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Fellow.ship  Career  and 
Development  Reivew. 

Dote;  July  31,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville.  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Raul  A.  Saavedra,  PhD. 
Scientific  Review  Administrator,  Scientific 


Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 
MSC  9529,  Bethesda,  MD  20892-9529  (301) 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health 
HHS) 

Dated:  July  11,  2003. 
Anna  SnoufTer, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-18369  Filed  7-18-03:  8:45  ami 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  AND  HUMAN 
SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Health  Sciences; 
Amended  Notice-of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  July  17,  2003,  8  a.m.  to 
July  17,  2003,  4  p.m.,  NIEHS/National 
Institutes  of  Health.  Building  4401,  East 
Campus,  79  T.W.  Alexander  Drive,  122, 
Research  Triangle  Park,  NC,  27709 
which  was  published  in  the  Federal 
Register  on  June  20,  2003,  68  FR  37009, 

The  date  of  this  telephone  conference 
meeting  has  been  changed  to  August  19, 
2003  and  the  meeting  will  start  at  9 
a.m.,  not  8  a.m.  as  previously 
advertised.  The  meeting  is  closed  to  the 
public. 

Date*:  July  11,  2003. 

Anjva^nouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-18370  Filed  7-18-03;  8:45  amj 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as' 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Unsolicited  Program  Project 
Application  Review. 

Dote;  August  13,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Rockledge  6700.  6700  B  Rockledge  Drive, 
Bethesda,  MD  20817  (Telephone  Conference 
Call). 

Contact  Person:  Alec  Ritchie,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS,  6700  B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892—7616,  301-435-1614, 
arich  ie@niaid.  n  ih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  July  11.2003. 
Anna  SnoufTer. 

Director,  Office  of  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18371  Filed  7-18-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat)etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closjed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Functional 
Dyspepsia. 

Date:  July  29,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda.  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  751,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600  (301)  594- 
7798,  muston@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney^Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  July  10,  2003. 
Anna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory- 
Committee  Policy. 
(FR  Doc.  03-18372  Filed  7-18-03;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  NeuroAIDS  Applications. 

Date:  July  23-24,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Sofitel  Lafayette  Square,  806 
15th  SU-eet,  NW.,  Washington,  DC  20005. 

Contact  Person:  Andrea  Sawczuk,  DDS, 
PhD,  Scientific  Review  Administrator. 
Scientific  Review  Branch,  NINDS/NIH/ 


DHHS.  Neuroscience  Center,  6001  Executive 
Blvd.,  Suite  3208,  MSC  9529,  Bethesda,  MD 
20892-9529,  (301)^96-0660. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  ZNSl  Ad  Study. 

Date:  July  30,  2003? 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call).  * 

Contact  Person:  Andrea  Sawczuk.  DDS, 
PhD.  Scientific  Review  Administrator. 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center.  6001  Executive 
Blvd.,  Suite  3208.  MSC  9529,  Bethesda,  MD 
20892-9529,  (301  )-4 96-0660. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Translational  Research  on 
Neurological  Disorders. 

Dote;  July  30-31.2003. 

Time:  7:30  p.m.  to  5  p.m. 

Agendo;  To  review  and  evaluate  grant 
applications. 

P/oce;  The  Fairmont,  2401  M  Street,  NW.. 
Washington.  DC  20037. 

Contact  Person:  W.  Ernest  Lyons.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  NINDS/HIH/DHHS. 
Neuroscience  Center.  6001  Executive  Blvd.. 
Suite  3208.  MSC  9529.  Bethesda.  MD  20892- 
9529.  (301)-496-4056. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Fellowship  Career  and 
Development  Review. 

Dote;  July  31.2003. 

Time:  1.  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  515  Pooks   _ 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  Raul  A  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research.  NINDS/NIH/DHHS.  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 
MSC  9529.  Bethesda.  MD  20892-9529.  (301)- 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 
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Dated:  July  1(J.  2003. 
Anna  ShoufTer, 

Acting  Director. 
Committee  Poli^- 
[FR  Doc.  03-18 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 
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Dated:  July  10 
Anna  SnoufTer, 
Acting  Director, 
Committee  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
-    Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal- privacy. 

Name  of  Committee:  National  Deafness  and 
Other  Communication  Disorders  Advisory 
Council. 

Date:  September  5,  2003. 
Open:  8:30  a.m.  (o  1 1 :30  a.m. 
Agenda:  Staff  reports  on  divisional, 
programmatic  and  special  activities. 

Place:  National  Institutes  of  Health, 
Building  31.  31  Center  Drive.  Conference 
Room  6.  Bethesda,  MD  20892. 

Closed:  11:30  a.m.  to  Adjournment. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31,  31  Center  Drive.  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Craig  A.  Jordan,  PhD, 
Chief.  Scientific  Review  Branch,  NIH/ 
NIDCD/DER.  Executive  Plaza  South.  Room 
400C,  Bethesda,  MD  20892-7180,  301-496- 
8683. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nidcd.nih.gov/about/councils/ndcdac/ 
ndcdac.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated;  July  14,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18458  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4144M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  July  17. 
2003,  8:30  am  to  July  18,  2003,  5  pni. 
The  Fa'irmont  Washington,  DC,  2401  M 
Street,  NW.,  Washington,  DC  20037 
which  was  published  in  the  Federal 
Register  on  July  7,  2003,  68  FR  40278- 
40276. 

The  meeting  will  be  three  days  July 
16-18,  2003,  from  7  pm  to  5  pm.  The 
location  remains  the  same.  The  meeting 
is  closed  to  the  public. 

Dated:  July  8,  2003. 
Anna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18367  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  June 
20,  2003,  5  p.m.  to  June  20,  2003,  5:30 
p.m..  Four  Points  Sheraton  Hotel,  1201 
K  Street  NW.,  Washington.  DC  20005 
which  was  published  in  the  Federal 
Register  on  June  9,  2003,  68  FR  34406- 
34408. 

The  meeting  will  be  held  on  July  28, 
2003.  from  10  a.m.  to  11  a.m.,  at  the 
National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20882. 
The  meeting  is  closed  to  the  public. 

Dated:  July  14.  2003. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc,  03-18461  Filed  7-18-03;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Biomedical 
Technology  Resource  Grant. 

Do(e;  July  20-22.2003. 

Time:  7  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Amerisuites.  116  Riverside  Avenue 
NE..  Medford.  MA  02155. 

Contact  Person:  Marcia  Steinberg,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140, 
MSC  7840,  Bethesda.  MD  20892,  (301)  43.5- 
1023,  steinberm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Ehrlichia 
Secretions. 

Date:  July  24,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call), 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Cardiopulmonary  Resuscitation. 

Date:  July  29,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1212. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflicts  for  SSPS, 
Date;  August  1,2003. 
Time:  11  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Karin  F.  Helmers,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Rm  3166  MSC 
7770.  Bethesda,  MD  20892.  (301)  435-1017. 
Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Therapy. 

Dofe;  August  4,  2003. 
Time:  3  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6208, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718,  perkinsp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Clinical 
Trials— Phase  I  and  II. 
Date:  August  4,  2003. 
Time:  5  p.m.  to  7  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  .MD  20892 
(Telephone  Conference  Call), 

Contact  Person:  Angela  Y.  Ng,  PhD.  MBA, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6200. 
MSC  7804,  (For  courier  delivery,  use  MD 
20817),  Bethesda.  MD  20892,  (301)  435-17,15. 
nga@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Immunology.  ^ 

Date:  August  5,  2003. 
Time:  1  p.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Calbert  A.  Laing,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4210, 


MSC  7812.  Bethesda.  MD  20892.  (301)  435- 
1221.  Iaingc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Cardiac 
Stem  Cells  and  the  Aging  Heart. 
Dafe;  August  5.  2003. 
rime;  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20814 
(Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari. 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4124. 
MSC  7802.  Bethesda.  MD  20892.  (301)  435- 
1210. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS 
Inimunologv  &  Pathogenesis. 
Do/e;  August  6.  2003. 
Time:  1 1 :30  a.m.  to  1 2:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista,  MS. 
MSC.  Ph.D..  Scientist  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5102.  MSC  7852,  Bethesda.  MD  20892, 
(301)  435-1506,  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel,  T  cruzi  Organeles. 
Date:  August  6.  2003. 
Time:  1  p»m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holidav  Inn  Select  Bethesda.  8120 
Wisconsin  Ave." Bethesda.  MD  20814 
(Telephone  Conference  Call). 

Contact  Person:  lean  Hickman.  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  R21 
Advanced  Biomaterials  RFA. 
Date:  August  7-8,  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Daniel  F.  McDonald. 
Ph.D..  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  4214,  MSC  7814,  Bethesda.  MD  20892. 
(301)435-1215. 

.\ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  SSS-M  (58) 
R21  Tissue  Engineering  RFA:  EB-O3-10. 
Date:  August  7-8.  2003. 
Time:  10  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center  Hotel,  1143 
New  Hampshire  Avenue.  NW..  Washington, 
DC  20037. 

Contact  Person:  Jean  D.  Sipe,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
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Dated:  July  14,  2003. 

LaVerne  Y.  StringfielU, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-18462  Filed  7-18-03;  8:45  am] 

BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  of  Children  and 
Families 

[CFDA  No.:  93.566,  Refugee  Assistance- 
State  Administered  Programs] 

Refugee  Resettlement  Program: 
Proposed  Notice  of  Allocations  to 
States  of  FY  2003  Funds  for  Refugee 
Social  Services 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR).  ACF.  HHS. 

ACTION:  Proposed  notice  of  allocations  to 
States  of  FY  2003  funds  for  refugee 
social  services. 


SUMMARY:  This  notice  establishes  the 
proposed  allocations  to  States  of  FY 
2003  funds  for  refugee  '  social  services 
under  the  Refugee  Resettlement  Program 
(RRP).  In  the  final  notice,  amounts 
could  be  adjusted  slightly  based  upon 
final  adjustments  in  FY  2002  arrivals  in 
some  Sitates. 

This  notice  includes  S2  million  in  a 
set-aside  allocation  to  support  programs 
promoting  marriage  education, 
relationship  enhancement,  divorce 
reduction  activities,  or  other  activities 
that  promote  and  sustain  healthy 
marriages.  Unlike  the  FY  2002  healthy 
families'  set-aside  that  provided  for  a 
wide-range  of  activities  to  enhance 
families,  the  FY  2003  set-aside  is 
available  for  helping  refugee  couples 
who  choose  marriage  for  themselves  to 
develop  the  skills  and  knowledge  to 
develop  and  sustain  healthy  marriages. 
These  set-aside  funds  are  for  married 
and  non-married  refugee  couples,  where 
appropriate. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  20.  2003. 
ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Kathy  Do.  Division  of 
Budget.  Policy,  and  Data  Analysis 


'  Eligibility  for  refugee  social  services  include 
refugees,  asylees.  Cuban  and  Haitian  entrants, 
certain  Amerasians  from  Viet  Nam  who  are 
admitted  to  the  U.S.  as  immigrants,  certain 
Amerasians  from  Viet  Nam  who  are  U.S.  citizens. 
(45  CFR  400.43).  and  victims  of  a  severe  form  of 
trafficking  who  receK-e  certification  or  eligibility 
letters  from  ORR.  (ORR  State  Letter  #01-13  on  the 
Trafficking  Victims  Protection  Act.  dated  May  3. 
2001).  The  term  Tefugee."  used  in  this  notice  for 
convenience,  is  intended  to  encompass  such 
additional  persons  who  are  eligible  to  participate  iij 
refugee  program  ser\ices. 


(BPDA),  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447.  Delays 
may  occur  in  mail  delivery  to  Federal 
offices;  therefore,  a  copy  of  comments 
should  also  be  faxed  to:  (202)  401-0981 
_     FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Do,  Division  of  Budget,  Policy  & 
Data  Analysis,  (202)  401-4579.  Email: 
kdo@cf.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Amounts  for  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $  150,138,714  in  FY 
2003  refugee  social  service  funds  as  part 
of  the  FY  2003  Department  of  Health 
and  Human  Services  Appropriations 
Act,  Title  II  of  Division  G  of  the 
Consolidated  Appropriations  Resolution 
FY  2003.  Pub.  L.  108-7. 

The  FY  2003  Conference  Report  (Pub. 
L.  108-10)  reads  as  follows  with  respect 
to  social  services  funds: 

The  conference  agreement  appropriates 
S446. 724.000  as  proposed  by  H.R.  246 
instead  of  5442.724,000  as  proposed  by  the 
Settate.  Within  this  amount.  $151,121,000  is 
provided  for  Social  Services,  as  proposed  in 
H.R.  246.  The  Senate  bill  included 
$147,121,000  for  this  purpose. 

The  conferees  recognize  the  importance  of 
continued  educational  support  to  schools 
with  a  significant  proportion  of  refugee 
children,  consistent  with  previous  support  to 
schools  heavily  impacted  by  large 
concentrations  of  refugees,  and  urges  the 
Office  of  Refugee  Resettlement  to  support 
these  efforts  should  funding  become 
available  in  the  Social  Services  or  other 
accounts. 

The  agreement  also  includes  $19,000,000 
for  increased  support  to  communities  with' 
large  concentrations  of  refugees  whose 
cultural  differences  make  assimilation 
especially  difficult  justifying  a  more  intense 
level  and  longer  duration  of  Federal 
assistance. 

After  the  conference  agreement,  a 
further  .65  percent  reduction  was 
imposed  before  enactment,  reducing  the 
amount  for  social  services  to 
5150,138,714. 

ORR  proposes  to  use  the  $150,138,714 
appropriated  for  FY  2003  social  services 
as  follows: 

•  $71,092,907  will  be  allocated  under 
the  3-year  population  formula,  as  set 
forth  in  this  notice  for  the  purpose  of 
providing  employment  services  and 
other  needed  services  to  refugees. 

•  $12,545,807  will  be  awarded  as  new 
and  continuation  social  service 
discretionary  grants  under  new  and 
prior  year  competitive  grant 
announcements  issued  separately  from 
this  notice. 

•  $19,000,000  will  be  awarded  to 
serve  communities  most  heavily 
affected  by  recent  Cuban  and  Haitian 
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entrant  and  refugee  arrivals.  These 
funds  will  be  awarded  under  a  separate 
announcement. 

•  $26,000,000  will  be  awarded 
through  discretionary  grants  for 
communities  with  large  concentrations 
of  refugees  whose  cultural  differences 
make  assimilation  especially  difficult 
thereby  justifying  a  more  intense  level 
and  longer  duration  of  Federal 
assistance.  A  combination  of  new  and 
continuation  awards  will  be  made 
through  new  and  prior  year  separate 
armouncements. 

•  $14,000,000  will  be  awarded  to 
address  the  needs  of  refugees  and 
communities  impacted  by  recent 
changes  in  Federal  assistance  programs 
relating  to  welfare  reform.  Awards  will 
be  made  through  a  separate 
announcement. 

•  $7,500,000  will  be.used  to  continue 
educational  support  to  schools  with  a 
significant  proportion  of  refugee 
children,  consistent  with  previous 
support  to  schools  heavily  impacted  by 
large  concentrations  of  refugees. 
Available  surplus  funds  will  be  used  to 
raise  educational  support  to 
$15,000,000. 

In  addition,  we  are  adding  $2  million 
from  FY  2001  unexpended  refugee 
funds  for  allocation  to  States  to  fund 
programs  promoting  healthy  marriages. 
Through  this  set-aside.  ORR  is  looking 
to  promote  marriage  education, 
relationship  enhancement  programs, 
divorce  reduction  activities,  and/or 
other  activities  that  promote  and  sustain 
healthy  marriages.  Unlike  the  FY  2002 
healthy  families'  set-aside  that  provided 
.  for  a  wide  range  of  activities  to  enhance 
families,  the  FY  2003  set-aside  is 
available  exclusively  for  marriage- 
building  or  relationship  enhancement 
activities. 

Refugee  Social  Service  Funds 

The  FY  2003  population  figures  for 
the  formula  social  services  allocation 
include  refugees.  Cuban/Haitian 
entrants,  Amerasians  from  Viet  Nam, 
and  victims  of  severe  forms  of 
trafficking.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  or 
indicate  in  its  refugee  program  State 
plan  that  Cuban/Haitian  entrants  will  be 
served  in  order  to  use  funds  on  behalf 
of  entrants  as  well  as  refugees).  Data  on 
trafficking  victims  are  taken  from  the 
total  number  of  trafficking  victim's 
certification  letters  issued  by  ORR. 
States  that  have  served  asylees  during 
the  past  three  years  may  submit  to  ORR 
the  asylee-related  information  listed  at 
the  end  of  this  section  in  order  to  have 
their  service  population  estimate 
adjusted  to  include  those  asylees  whose 


asylum  was  granted  within  the  36 
month  period  ending  September  30, 
2002. 

The  Director  is  proposing  to  allocate 
$71,092,907  to  States  on  the  basis  of 
each  State's  proportion  of  the  national 
population  of  refugees  who  have  been  in 
the  U.S.  three  years  or  less  as  of  October 
1,  2002  (including  a  floor  amount  for 
States  that  have  small  refugee 
populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  ImmigraUon 
and  Nationality  Act  (INA)  which  states 
that  "funds  available  for  a  fiscal  year  for 
grants  and  contracts  [for  social  services] 
*     *     *  shall  be  allocated  among  the 
States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1992  social 
services  notice  published  in  the  Federal 
Register  on  August  29.  1991,  section  I, 
"Allocation  Amounts"  (56  FR  42745),  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  is 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000,  then— 

(1)  A  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  For  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
SlOO.OOO  (in  other  words,  the  maximum 
under  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000.  a  base  amount  of  $75,000  is 
provided  for  the  State. 


Population  To  Be  Served  and  Ajjpwabie 
Services 

Eligibility  for  refugee  social  services 
includes  persons  who  meet  all 
requirements  of  45  CFR  400.43  [see 
Footnote  1  for  service  populations).  In 
addition,  persons  granted  asylum  are 
eligible  for  refugee  benefits  and  services 
from  the  date  that  asylum  was  granted 
[See  ORR  State  Letter  No.  00-12. 
effective  June  15,  2000).  Victims  of  a 
severe  form  of  trafficking  who  have 
received  a  certification  or  eligibility 
letter  from  ORR  are  eligible  from  the 
date  on  the  certification  letter  (See  ORR 
State  Letter  No.  01-13,  May  3,  2001.  as 


modified  by  ORR  State  Letter  No.  02-01, 
January  4,  2002). 

Services  to  refugees  must  be  provided 
in  accordance  with  the  rules  of  45  CFR 
part  400  Subpart  I— Refugee  Social 
Services.  Although  the  allocation 
formula  is  based  on  the  3 -year  refugee 
population.  States  may  provide  services 
to  refugees  who  have  been  in  the 
country  up  to  60  months  (5  years),  with 
the  exception  of  referral  and  interpreter 
services  and  citizenship  and 
naturalization  preparation  services  for 
which  there  is  no  time  limitation  (45 
CFR  400  152(b)). 

Under  waiver  authority  at  45  CFR 
400.300,  the  Director  of  ORR  mav  issue 
a  waiver  of  the  limitation  on  eligibilit}' 
for  social  services  contained  in  45  CFR 
400.152(b).  There  is  no  blanket  waiver 
of  this  provision  in  effect  for  FY  2003. 
States  may  apply  for  a  waiver  of  45  CFR 
400.1521b}  in  WTitingfrom  the  Director 
of  ORR.  Each  ivaiver  request  will  be 
reviewed  based  on  supporting  data  and 
information  provided.  The  Director  of 
ORR  will  approve  or  disapprove  each 
waiver  request  as  expeditiouslv  as 
possible. 

Allowable  social  services  are  those 
indicated  in  45  CFR  400.154  and 
400.155.  Additional  ser\'ices  not 
included  in  these  sections  that  the  State 
may  wish  to  provide  must  be  submitted 
to  and  approved  by  the  Director  of  ORR 
as  required  under  45  CFR  400.155(h). 

The  Administration  for  Children  and 
Families  (ACF)  is  currently  supporting 
several  initiatives  that  promote  and 
encourage  healthy  marriages  and 
strengthen  families.  The  $2  million  set- 
aside  allocation  reflects  ORR's 
participation  in  these  initiatives  as  they 
relate  to  supporting  healthy  marriages 
and  strengthening  refugee  families.  The 
cultures  of  most  refugee  populations  are 
built  upon  successful  and  stable  family 
life.  ORR  believes  that  refugee  married 
and  non-married  couples  face  unique 
difficulties  because  of  their  flight  from 
persecution  and  long  periods  of 
insecurity  and  that  marriage  education 
is  social  services  that  can  help  refugees 
cope  with  these  difficulties.  ORR  also 
believes  that  there  are  benefits  to 
marriage  that  extend  to  children,  adults, 
and  to  all  society.  Thus.  ORR  is 
committed  to  promoting  policies  and 
programs  that  help  strengthen  marriage 
as  an  institution  and  help  refugee 
parents  raise  their  children  in  positive 
and  healthy  environments. 

Many  refugee  families  have  endured 
persecution  or  torture,  trauma,  abrupt 
flight  from  war,  and  separation  from,  or 
death  of,  friends  and  family  members. 
Furthermore,  the  relationships  in 
refugee  families  may  become  strained 
before  arrival  because  of  suffering  and 
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deprivation  ei  idemic  to  the  refugee 
condition.  Re  iigees  in  the  U.S.  face 
many  challen  jes.  The  pressure  of  their 
new  America  i  environment  may 
weaken  the  st  rong,  positive  family 
relationships  that  refugees  have  brought 
with  them  to  he  United  States. 

Family  rela  ionships  may  undergo 
strain  and  trai  isformation  when  refugees 
resettle  in  the  U.S.  Strong  authoritarian 
and  sometime  s  patriarchal  family 
structures  may  provoke  conflicts  when 
members  take  on  new  roles  as  they 
adapt  to  Ame  ican  culture.  For  example, 
school/parent  relationships  may  differ 
from  those  in  their  home  countries  and 
may  produce  miscommunication  and 
tension;  refug  ae  parents  may  have 
concerns  or  o  jject  to  the  range  of 
freedom  Ame  rican  youth  are  afforded; 
and  the  physical  disciplinary  practices 
between  a  hu  iband  and  wife  or  between 
parents  and  c  lildren  may  differ  from 
what  is  the  n(  irm  or  legal  in  the  U.S.  The 
low  wages  of  sntry-level  jobs  may  force 
both  adults  tc  work  outside  the  home, 
thereby  disru  Jting  traditional  roles. 
Typically,  lo\/  incomes  force  refugee 
households  t(  i  locate  in  neighborhoods 
with  high  crii  ne  rates.  Poor  public 
transportatioi  i  adds  to  time  spent  away 
from  family  r  lembers  and  complicates 
efforts  to  acc(  ss  services  and  participate 
in  communit  '  activities.  The  resulting 
straiji  from  tl  ese  difficulties  may 
damage  refugee  marriages,  families,  and 
communities 

Marriage  e(  ucation  can  help  refugee 
couples  stren  ^then  and  adjust 
relationship  !  kills  and  help  them  cope 
with  the  diffi  :ulties  of  their  new 
American  en  ironment  with  the  result 
of  improving  the  quality  of  family  life. 
Along  with  tie  skills  that  enable 
couples  to  communicate  more 
effectively,  n  anage  conflict  and  work 
together  as  a  eam,  marriage  education 
can  also  teac  i  the  benefits  that  can  be 
obtained  fror  i  identifying  future 
challenges  in  their  relationships  so  that 
these  challen  ^es  can  be  successfully 
negotiated  w  len  they  arise. 

Research  r  iveals  that  the  benefits  of 
healthy  marr  ages  are  particularly 
beneficial  foi  children.  On  average, 
children  raisi  id  by  parents  in  healthy 
marriages  ar«  less  likely  to  fail  at  school, 
suffer  an  em(  itional  or  behavioral 
problem  reqi  iring  psychiatric  treatment, 
be  victims  of  child  abuse  and  neglect, 
get  into  troul  le  with  the  law,  use  illicit 
drugs,  smoke  cigarettes,  abuse  alcohol, 
engage  in  eaily  and  promiscuous  sexual 
activity,  grov  r  up  in  poverty,  or  attempt 
suicide.  On  i  verage  children  raised  by 
parents  in  he  althy  marriages  are  more 
likely  to  havu  a  higher  sense  of  self- 
esteem,  form  healthy  marriages  when 


they  marry,  attend  college,  and  are 
physically  healthier. 

In  summary,  under  this  set-aside  ORR 
seeks  to  provide  opportunities  for  states 
to  offer  to  refugees,  entrants,  asylees, 
Amerasians,  and  victims  of  trafficking 
programs  for  strengthening  marital  and 
parenting  skills  within  healthy  and 
supportive  relationships.  ORR  also 
seeks  to  expand  understanding  of  the 
refugees'  marriage  and  family 
difficulties  in  the  resettlement 
experience  and  the  factors  that 
contribute  to  successfully  meeting  the 
challenges  to  the  marriage  relationship. 
If  the  issues  faced  by  refugee  families 
are  addressed  early  through  marriage 
education,  the  problems  they  encounter 
may  be  reduced  or  prevented  and 
refugee  families  can" work  towards 
achieving  the  bright  future  they  seek  in 
the  U.S. 

Services  to  be  rendered  should  be,  to 
the  extent  possible,  culturally  and 
linguistically  compatible  to  the  refugee 
populations.  Permissible  marriage 
promotion  activities  to  ORR-eligible 
populations  include  the  following: 

•  Offering  marriage  education, 
marriage  skills,  and  relationship  skills 
programs 

•  Offering  marriage  education, 
marriage  skills,  and  relationship  skills 
programs  that  may  include  parenting 
skills,  financial  management,  conflict 
resolution,  and  job  and  career 
advancement  for  non-married  pregnant 
women  and  non-married  expectant 
fathers. 

•  Offering  pre-marital  education  and 
marriage  skills  training  or  workshops  for 
engaged  couples  and  for  couples  or 
individuals  interested  in  marriage. 

•  Providing  marriage  enhancement 
and  marriage  skills  training  programs 
for  married  couples. 

•  Creating  divorce  reduction 
programs  that  teach  relationship  skills. 

•  Training  program  staff  in  why 
marriage  matters,  what  to  expect  in 
marriage,  the  knowledge  and  skills 
necessary  to  form  and  sustain  a  healthy 
marriage,  and  examples  of  marriage 
education  programs  and  resources. 

•  Training  program  participants  and 
clients  in  why  marriage  matters,  what  to 
expect  in  marriage,  and  the  knowledge 
and  skills  to  make  a  healthy  marriage  a 
reality. 

•  Training  qualified  participants  to  be 
marriage  program  leaders,  facilitators 
and  mentors. 

•  Creating  marriage  mentoring 
programs  that  use  married  couples  as 
role  models  and  nlentors  in  at-risk 
communities. 

•  Training  experienced  couples  to  be 
mentors  as  a  strategy  to  assist  newly 
married  couples,  new  parents, 


stepfamilies  or  other  couples  facing 
special  challenges. 

•  Providing  vouchers  for  registration 
and  materials  to  program  staff  and 
participants  who  attend  marriage 
education  activities.  For  example,  a 
young  woman  or  man  considering 
marriage  could  be  given  vouchers  to 
take  a  premarital  inventory  and  a 
marriage  education  class,  workshop,  or 
weekend  seminar.  Similarly  a 
newlywed  couple,  expecting  their  first 
child,  could  be  given  vouchers  to  attend 
a  marriage  education  program. 

•  Providing  vouchers  for  mediation 
services,  marital  counseling,  or  marriage 
education  programs  designed  for  those 
having  serious  marital  problems,  prior 
to  separation  or  divorce. 

•  Establishing  a  resource  center  or 
library  of  books  and  videos  on  marriage 
for  staff  and  clients  at  program  service 
center  offices. 

•  Developing  and  using  a  referral  list 
of  local  marriage  education  programs 
and  resources. 

•  Establishing  institutional 
partnerships  and  collaboration  networks 
with  community  mental  health 
agencies,  courts,  local  colleges  and 
universities  or  the  USDA's  Extension 
Service  regarding  marriage  education. 

•  Sponsoring  training  events  on 
marriage  education  for  local  agencies 
that  serve  refugees. 

•  Hosting  events  for  unmarried 
couples  and  weekly  or  monthly  couples' 
nights  with  specific  activities  to 
encourage  participation  of  couples. 
Provide  child  care  if  possible. 

•  Hosting  a  couples'  night  on  a 
quarterly  basis  to  celebrate  marriage 
anniversaries  and  to  provide  brief 
educational  activities  that  sustain 
healthy  marriages. 

•  Including  a  marriage  component  in 
parenting  programs. 

•  Gathering  baseline  data, 
establishing  performance  objectives  and 
measures,  and  evaluating  marriage 
education  program  activities. 

•  Providing  marital  health  assessment 
quizzes  and  questionnaires  with 
appropriate  referrals  when  warranted. 

•  Using  a  marriage  protocol  to  ask 
abo'ut  the  marital  relationship  in 
addition  to  parenting  and  other  family 
relationships  during  intake,  assessment, 
or  follow-up  interviews. 

•  Providing  programs  that  help 
refugee  teenagers  prepare  for  healthy 
dating  relationships,  develop 
relationship  skills,  learn  budgeting,  and 
learn  the  value  of  marriage. 

ORR  has  assembled  a  program  guide 
entitled  "Web-based  Program  Planning 
for  Healthy  Marriages  Grants",  which 
explains  marriage  education  more  fully 
and  provides  reference  material  useful 


for  program  planners.  This  guide  is 
available  on  the  ORR  Web  site  under  the 
Programs  section  at:  (bttp:// 
wwwacf.hhs.gov/programs/orr/ 
programs/marriagegrants.htm). 

The  organizations  funded  by  the  set- 
aside  amount  are  expected  to  have  ties 
to  the  ethnic  communities  they  serve 
and  to  conduct  outreach  into  the 
community  to  identify  refugee  families 
in  need  of  services.  We  strongly 
encourage  States  to  fund,  to  the  extent 
possible,  Mutual  Assistance 
Associations  (MAAs),  ethnic 
community-based  organizations,  and 
indigenous  faith-based  organizations 
with  refugee  experience  to  provide 
family  support,  outreach,  education, 
orientation,  and  counseling.  ORR 
defines  an  MAA  as  an  organization  with 
the  following  qualifications:  (a)  The 
organization  is  legally  incorporated  as  a 
nonprofit  organization;  and  (b)  not  less 
than  51  percent  of  the  composition  of 
the  Board  of  Directors  or  governing 
board  of  the  mutual  assistance 
association  is  comprised  of  refugees  or 
former  refugees,  including  both  refugee 
men  and  women. 

States  wishing  to  participate  in  these 
marriage  enhancing  programs  must 
notify  ORR  within  30  days  of  the 
publication  date  of  this  notice  that  they 
will  use  the  set-aside  funds  exclusively 
for  the  relationship  skill-building  and 
marriage  enhancement  activities 
described  above.  States  that  fail  to  notify 
ORR  by  that  date  of  their  intention  to 
establish  healthy  marriage  programs  are 
not  eligible  the  set-aside.  Funds  listed  in 
the  accompanying  table  for  States  that 
do  not  notify  ORR  that  they  will 
establish  marriage  enhancement 
programs  will  be  made  available  to  the 
States  that  are  willing  to  establish  such 
programs. 

To  be  eligible  for  the  Healthy 
Marriage  Set-aside  funds.  States  should 
notifv'  ORR  of  their  intention  to  use  the 
set-aside  funds  exclusively  to  establish 
healthy  marriage  program  through  a 
brief  letter  or  by  E-mail.  Correspondence 
should  be  directed  to  Loren  Bussert, 
Division  of  Budget.  Policy,  and  Dat^ 
Analysis  (DBPDA),  Office  of  Reftigee 
Resettlement,  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447;  or  by  E- 
mail  at  L.Bussert@acf.hhs.gov. 

Service  Priorities 

In  accordance  with  in  45  CFR 
400.147,  States  are  required  to  provide 
social  services  to  refugees  in  the 
following  order  of  priority,  except  in 
certain  individual  extreme 
circumstances:  (a)  All  newly  arriving 
refugees  during  their  first  year  in  the 
U.S.  who  apply  for  services;  (b)  refugees 
who  are  receiving  cash  assistance;  (c) 
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unemployed  refugees  who  are  not 
receiving  cash  assistance;  and  (d) 
employed  refugees  in  need  of  services  to 
retain  employment  or  to  attain 
economic  independence.  In  order  for 
refugees  to  move  quickly  off  Temporary 
Assistance  for  Needy  Families  (TANF), 
States  should,  to  the  extent  possible, 
ensure  that  all  newly  arriving  refugees 
receive  refugee-specific  services 
designed  to  address  the  employment 
barriers  that  refugees  typically'face.  . 

ORR  encourages  States  to  re-examine 
the  range  of  services  they  currently  offer 
to  refugees.  Those  States  that  have  had 
success  in  helping  refugees  achieve 
early  employment  may  find  it  to  be  a 
good  time  to  expand  beyond  provision 
of  basic  employment  services  and 
address  the  broader  needs  that  refugees 
have  in  order  to  enhance  their  ability  to 
maintain  financial  security  and  to 
successfully  integrate  into  the 
community.  Other  States  may  need  to 
reassess  the  delivery  of  employment 
services  in  light  of  local  economic 
conditions  and  develop  new  strategies 
to  better  serve  the  newly  arriving 
refugee  groups. 

States  should  also  be  aware  that  ORR 
will  make  social  services  formula  funds 
available  to  pay  for  social  services  that 
are  provided  to  refugees  who  participate 
in  Wilson/Fish  projects  which  can  be 
administered  by  public  or  private  non- 
profit agencies,  including  community- 
based  organizations.  Section 
412(e)(7)(A)  of  the  INA  provides  that: 

The  Secretary  |of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The   " 
Department  has  already  issued  a 
separate  standing  notice  in  the  Federal 
Register  with  respect  to  applications  for 
such  projects  (64  FR  19793  (April  22, 
1999), 

States  are  encouraged  to  coiisider 
eligible  sub-recipients  for  formula  social 
service  funds  to  include  public  or 
private  non-profit  agencies  including, 
faith-based,  refugee,  or  community 
organizations. 

As  stated  earlier,  to  be  eligible  for  the 
Healthy  Marriage  Set-aside,  States 
should  notify  ORR  within  30  days  of 
publication  of  this  notice  of  proposed 
allocations  through  a  brief  assurance 
statement  in  writing  or  by  E-mail  that 
they  will  use  the  set-aside  funds 


exclusively  for  the  relationship  skills- 
building  and  marriage  enhancement 
activities.  States  that  use  the  set-aside 
funds  will  be  expected  to  report  on  the 
activities  conducted  with  these  funds  in 
the  narrative  section  of  the  Quarterly 
Progress  Report  (QPR). 

States  that  fail  to  notify  ORR  within 
30  days  of  publication  of  this  proposed 
notice  of  their  intention  to  establish 
healthy  marriage  programs  are  not 
eligible  for  the  set-aside.  Funds  listed  in 
the  accompanying  table  for  States  that 
do  not  notify  ORR  that  they  will 
establish  marriage  enhancement 
programs  will  be  made  available 
through  reallocations  to  the  States  that 
are  willing  to  establish  such  programs  in 
the  Final  Notice  and  distributed  in  the 
fourth  quarter  social  services  formula 
awards. 

II.  (Reserved  for  Discussion  in  the  Final 
Notice  of  Submitted  Comments  in 
Response  to  the  Proposed  Notice) 

III.  Allocation  Formulas 

Of  the  funds  available  for  FY  2003  for 
social  services,  571.092,907  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  in  A.  below. 

A.  A  State's  allowable  formula 
allocation  is  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose:  divided  by — 
•  2.  The  total  number  of  refugees, 
Cuban/Haitian  entrants,  parolees,  and 
Amerasians  from  Viet  Nam,  as  shown  by 
the  ORR  Refugee  Data  System,  and 
victims  of  severe  forms  of  trafficking  as 
shown  by  the  certification  and 
eligibility  letters  issued  by  ORR,  who 
arrived  in  the  United  States  not  more 
than  3  years  prior  to  the  beginning  of 
the  fiscal  year  for  which  the  funds  are 
appropriated.  The  resulting  per  capita 
amount  is  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1,  2002, 
adjusted  for  estimated  secondary 
migration. 

The  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
proposed  allocation  of  funds  in  FY  2003 
for  the  formula  social  service  allocation 
are  based  on  data  on  refugee  arrivals 
from  the  ORR  Refugee  Arrivals  Data 
System,  adjusted  as  of  October  1,  2002, 
for  estimated  secondary  migration.  The 
data  base  includes  refugees  of  all 
nationalities,  Amerasians  from  Viet 
Nam,  and  Cuban  and  Haitian  entrants. 
Data  on  trafficking  victims  are  taken 
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number  of  trafficking 
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)V  ORR. 

2003,  ORR's  formula 
allocations  for  the  States 
numbers  of  refugees, 
ejntrants  and  victims  of 
trafficking.  The  numbers 
the  arrivals  during  the 
fiscal  years:  2000.  2001, 


of  secondary  migration 
(  ata  submitted  by  all 
;tates  on  Form  ORR-ll  on 
'rants  who  have  resided  in 
months  or  less,  as  of 
2002.  The  total  migration 

State  is  summed  by 
in-  and  out-migration 
let  migration  figure  for 

net  migration  figure  is 
State's  total  arrival  figure, 
revised  ORR  population 


31 


ei  ch 


Tie 


Tail 


year 

State.  Eligible 
in  the  refugee 
(HP's)  are  em 
column  in 
are  tabulated 
entrants. 
States  are 
Table  1 
estimated  3- 
October  1 
entrants  (col. 
3),  trafficking 
population. 


Stite 


Alatjama  

Alaska" 

Arizona 

Arkansas 

California*  . 
Colorado*  .. 
Connectrcut 
Delaware  ... 
Dist.  of  Columljia 

Florida 

Georgia 

Hawaii  

Idaho"  

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky*  .. 
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into  a  total  estimated  3- 
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2),  Havana  parolees  (col. 
victims  (col.  4),  total 
5),  the  proposed 
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formula  Eunounts  which  the  population 
estimates  yield  (col.  6),  the  proposed 
total  allocation  (col.  7),  the  proposed 
amount  of  set-aside  (col.  8),  and  the 
proposed  final  allocation  by  states  (col. 

9). 

If  a  State  does  not  agree  with  ORR's 
population  estimate  and  wishes  ORR  to 
reconsider  its  numbers,  it  should  submit 
written  evidence  to  ORR,  including  a 
list  of  refugees  identified  by  name,  alien 
number,  date  of  birth,  and  date  of 
arrival.  Listings  of  refugees  who  are  not 
identified  by  their  alien  number  will  not 
be  considered.  Such  evidence  should  be 
submitted  separately  from  comments  on 
the  proposed  allocation  formula  no  later 
than  30  days  from  the  date  of 
publication  of  this  notice  and  should  be 
sent  via  overnight  mail  to:  Loren 
Bussert,  Division  of  Budget,  Policy  and 
Data  Analysis,  Office  of  Refugee 
Resettlement,  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447.  Telephone: 
(202)  401-4732,  or  as  an  Excel 
spreadsheet  or  other  compatible 
spreadsheet  format  as  an  email 
attachment  to:  lbussert@acf.hhs.gov. 

States  which  have  served  asylees 
during  the  past  three  years  also  may 
submit  the  following  information  in 
order  to  have  their  population  estimate 
adjusted  to  include  those  asylees  whose 
asylum  was  granted  within  the  36 
month  period  ending  September  30, 
2002:  (1)  Alien  number,  (2)  date  of  birth, 
and,  (3)  the  date  asylum  was  granted. 

A  State  which  has  served  a  victim  of 
a  severe  form  of  trafficking  who  the 
State  believes  was  residing  in  a  different 
State  at  the  time  that  the  ORR 


certification/eligibility  letter  was  issued, 
should  submit  the  following 
information  in  order  to  have  their 
population  estimate  adjusted  to  include 
these  trafficking  victims:  (1)  Alien 
number,  if  available;  (2)  date  of  birth;  (3) 
certification  letter  number  and,  (4)  date 
on  certification  letter.  Victims  of  a 
severe  form  of  trafficking  who  have 
received  a  certification  or  eligibility 
letter  are  eligible  to  the  same  extent  as 
refugees  for  benefits  and  services. 

Please  submit  the  above  data  on 
asylees  and  trafficking  victims  served  on 
separate  Excel  spreadsheets  as  an  email 
attachment  within  30  days  of  the 
publication  date  of  this  notice  to: 
lbussert@acf.hhs.gov. 

V.  Proposed  Allocation  Amounts 

Funding  subsequent  to  the 
publication  of  this  notice  will  be 
contingent  upon  the  submission  and 
approval  of  a  State  annual  services  plan 
that  is  developed  on  the  basis  of  a  local 
consultative  process,  as  required  by  45 
CFR  400.11(b)(2)  in  the  ORR 
regulations. 

Table  1,  attached,  represents  the 
proposed  allocation  for  refugee  social 
services  in  FY  2003. 

VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

Dated:  July  14.  2003. 
Nguyen  Van  Hanh, 
Director.  Office  of  Refugee  Resettlement. 
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Table  1.— Estimated  Three-Year  Refugee/Entrant/Parolee/Trafficking  Victim  Populations  of  States  Partici- 
pating l^i  the  Refugee  Resettlement  Program  and  Estimated  Social  Service  Formula  Amounts  and  Allo- 
cations FOR  FY  2003 


Havana 

Trafficking 

Total 

Final  for- 
mula 
amount 

Final 

$2  million 

Total  final 

Refugees  ^ 

Entrants 

parolees  ^ 

victims  3 

population 

allocation 

set-aside 

allocation 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

209 

1 

25 

_ 

235 

$75,261 

$100,000 

$5,000 

105,000 

84 

0 

0 

7 

91 

29,144 

75,000 

5,000 

80,000 

5,061 

419 

2 



5,482 

1,755,664 

1 ,755,664 

48,657 

1,804,321 

8 

9 

0 



17 

5,444 

75,000 

5,000 

80.000 

22,046 

58 

125 

57 

22,286 

7,137,310 

7,137,310 

197,806 

7,335,116 

2,589 

4 

6 

5 

2,604 

833,957 

833,957 

23,113 

857,070 

2,798 

26 

22 

— 

2,846 

91 1 ,459 

911,459 

25,261 

936,720 

154 

8 

0 

162 

51,882 

85,869 

5,000 

90,869 

88 

3 

3 

1 

95 

30,425 

75,000 

5,000 

80,000 

12,224 

13,677 

29,686 

23 

55,610 

17,809,649 

17,809,649 

493,586 

18,303,235 

6,508 

31 

119 

3 

6,661 

2,133,251 

2,133,251 

59,122 

2,192,373 

15 

0 

0 

42 

57 

18,255 

75,000 

5,000 

80,000 

1,459 

3 

3 

— 

1,465 

469,181 

469,181 

13,003 

482,184 

6,255 

15 

92 

2 

6,364 

2,038,134 

2,038,134 

56,486 

2,094,620 

1,195 

8 

13 



1,216 

389,436 

389,436 

10,793 

400,229 

3,215 

0 

0 



3,215 

1,029,635 

1,029,635 

28,536 

1,058,171 

419 

5 

13 

1 

'  438 

140,274 

140,274 

3,888 

144,162 

2,232 

1,052 

7 

— 

3,291 

1,053,975 

1,053,975 

29,210 

1,083,185 
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FY  2003  PROPOSED  Social  Services  Formula  Notice— Continued 
Table  1. -Estimated  Three-Year  Refugee/Entrant/Parolee/Trafficking  Victim  Populations  of  States  Partici- 
r^T.IlMj^J^^c5^^nno  ^  Resettlement  Program  and  Estimated  Social  Service  Formula  Amounts  and  Allo- 

cations  for  rY  2003 


State 


Louisiana  

Maine 

Maryland 

Massactiusetts* 

Michigan 

Minnesota 

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada* 

New  Hampshire  . 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  ... 
North  Dakota*  ... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Carolina  .... 
South  Dakota*  ... 

Tennessee  

Texas  

Utah 

Vemiont 

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming  5  


Total 


Refugees  ^ 


(1) 


583 
1,655 
2,929 
4,350 
5,322 
8,755 
121 
5,926 
9 
1,315 
923 
1,331 
2,294 
314 
14,432 
3,431 
875 
5,117 
283 
3,204 
5,713 
639 
199 
971 
1,933 
7,996 
2,220 
587 
3,867 
12,765 
2 
1,503 


168,123 


Entrants 
(2) 


Havana    |  Trafficking  :      Total 
parolees  2  j    victims  ^     population 


115 
0 
7 
163 
796 
6 
5 
26 
0 
2 
622 
0 
338 
299 
1,107 
25 
0 
3 
0 
421 
383 
4 
0 
0 
8 
957 
5 
0 
130 
0 
0 
4 


20,745 


(3) 


44 
0 
16 
18 
31 
6 
7 
19 
4 
0 
36 
1 
485 
2 
151 ! 
58 
0 
4 
2 
2 
44 
5 
21 
0 
50 
104 
0 
0 
41 
9 

P 
5 


31,281 


(4J 


(5) 


10 
1 


26 


69 


13 
11 


297 


742 
■  1,655 
2,956 
4,532 
6,154 
8,771 
.  135 
5,971 
13 
1,317 
1,582 
1,334 
3,122 
615 
15,700 
3,515 
875 
5,126 
285 
3,627 
6,166 
648 
220 
971 
1,991 
9,126 
2,225 
587 
4,051 
12,785 
2 
1,512 


Final  for- 
mula 
amount 

(6) 


237,633 
530.030 
946,688 
1,451,418 
1,970,879 
2,808,999 
43,235 
1,912,271 
4,163 
421 ,782 
506.651 
427.227 
999.851 
196,960 
5,028,079 
1,125,713 
280,227 
1,641,652 
91,274 
1,161,582 
1.974,722 
207,5281 
70.4571 
310,972  j 
637,637 
2,922,691 
712,578 
187.993 
1,297.373 
4,094,522 
641  j 
484,2331 


Final 
allocation 

(7) 


237,633 
530,030 
946,688 
1.451.418 
1 ,970,879 
2,808,999 
77,222 
1,912,271 
75,000 
421,782 
506,651 
427,227 
999.851 
196,960 
5,028,079 
1,125,713: 
280,227 
1,641,652 
100,000 
1.161.582 
1 ,974,722 
207,528 
100,000 
310,972 
637,637 
2,922,691 
712.578 
187,993 
1 .297,373 
4,094,522 
75,000 
484,233 


$2  million 
set-aside 

-(8) 


220,446     70,599,997  71 ,092,907 


6,586 
14,690 
26.237 
40.225 
54.622 
77.850 
5,000 
52,998 
5,000 
11.689 
14,042 
11.840 
27.710 
5,459' 
139,351 
31.1991 
7,766 
45,498 
5,000 
32,193 
54,728 
5,752 
5,000 
8,618 
17,672 
81,001 
19,749 
5,2101 
35,956 
113,478 
5,000 1 
13,420 


2,000.000 


Total  final 
allocation 


(9) 


244,219 
544,720 
972,925 
1,491,643 
2.025,501 
2,886.849 
82,222 
1,965.269 
80,000 
433,471 
520,693 
439,067 
1,027,561 
202,419 
'  5,167,430 
1,156,912 
287,993 
1,687.150 
105,000 
1,193,775 
2,029,450 
213,280 
105,000 
319,590 
655,309 
3.003,692 
732,327 
193,203 
1,333,329 
4,208,000 
80,000 
497,653 


73  092,907 


'  Includes  Amerasian  immigrants.  Adjusted  for  secondary  migration 

2  For  all  years,  Havana  Parolee  arrivals  for  all  States  are  based  on  actual  data 

^includes  all  victims  of  a  severe  form  of  trafficking  since  program  inception  in  March  2001 

ty,  SoSreU°;cSTo'be'Se°d^  ^^^^'^^^  ""^'^  °^^°'^'  ^0"*^  Dakota,  Alabama,  and  for  Diego  Coun- 

5  Wyoming  no  longer  participates  in  the  Refugee  Resettlement  Program. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

[CIS  No.  2284-03] 

RIN  1650-AB06 

Extension  of  the  Designation  of 
Somalia  Under  Temporary  Protected 
Status  Program 

AGENCY:  Bureau  of.Citizenship  and 
Immigration  Services,  Homeland 
Security. 
action:  Notice. 

SUMMARY:  The  designation  of  Somalia 
under  the  Temporary  Protected  Status 


(TPS)  Pro'gram  will  expire  on  September 
17,  2003.  This  notice  extends  the 
Secretary  of  Homeland  Security's 
designation  of  Somalia  for  12  months 
until  September  17,  2004,  and  sets  forth 
procedures  necessary  for  nationals  of 
Somalia  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Somalia) 
with  TPS  to  re-register  and  to  apply  for 
an  extension  of  their  employment 
authorization  documentation  for  the 
additional  12-month  period.  Re- 
registration  is  limited  to  persons  who 
registered  under  the  initial  designation 
(which  was  announced  on  September 
16,  1991)  and  also  timely  re-registered 
under  each  subsequent  extension  of  the  ■ 
designation,  or  who  registered  under  the 
re-designation  (which  was  announced 
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on  September 
re-registered  i 
re-designation 
Somalia  (or 
who  last  habitii 
who  previous 
TPS  may  be  e 
late  initial  reglstrat 


4,  2001)  and  also  timely 


aliens 


Iv 


EFFECTIVE  DATI  ;S 
Somalia's  TPS 
September  1 7 
effect  until 
day  re-registra  ti 
2003  and  will 
September  19 
FOR  FURTHER 
Jonathan  Mill 
Services,  Offi 
Regulations. 
Immigration 
Homeland 
Room  3040, 
telephone  (20 
SUPPLEMEffTAriY 


VV 
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jpder  the  extension  of  the 
Certain  nationals  of 
is  having  no  nationality 
ally  resided  in  Somalia) 
have  not  applied  for 
(ligible  to  apply  under  the 
ion  provisions. 
The  extension  of 
designation  is  effective 
2003.  and  will  remain  in 
September  17.  2004.  The  60- 
ion  period  begins  July  21, 
remain  in  effect  until 
2003. 


INFORMATION  CONTACT: 
Residence  and  Status 
of  Programs  and 
E  ureau  of  Citizenship  and 
ices.  Department  of 
Se4uritv.  425  "I"  Street.  NW. 
ashington.  DC  20536, 
514-4754. 
INFORMATION: 


ce ' 


What  Author!  ty  Does  the  Secretary  of 
the  Departmei  it  of  Homeland  Security 
Have  To  Extend  the  Designation  of 
Somalia  Under  the  TPS  Program? 

On  March  1 ,  2003.  the  functions  of 
the  Immigratii  )n  and  Naturalization 
Ser\'ice  (Servi  :e)  transferred  from  the 
Department  o  Justice  to  the  Department 
of  Homeland  security  (DHS)  pursuant  to 
the  Homelanc  Security  Act  of  2002, 
Public  Law  1(  7-296.  the 
responsibiliti(  is  held  by  the  Service  for 
administering  the  TPS  program  were 
tiansferred  to  the  Bureau  of  Citizenship 
and  Immigrat  on  Services  (BCIS). 

Under  secti  an  244  of  the  Immigration 
and  Nationality  Act  (the  Act).  8  U.S.C. 
1254a,  the  Seiretary  of  DHS,  after 
consultation  i  ^'ith  appropriate  agencies 
of  the  Govern  nent.  is  authorized  to 
designate  a  foreign  state  or  (part  thereof) 
for  TPS.  The  Secretary  of  DHS  may  then 
grant  TPS.  to  ( ligible  nationals  of  that 
foreign  state  ( :ir  aliens  having  no 
nationality  w  lo  last  habitually  resided 
in  that  state). 

Section  24^  (b)(3)(A)  of  the  Act 
requires  the  5  ecretary  of  DHS  to  review, 
at  least  60  da  rs  before  the  end  of  the 
TPS  designat  on  or  any  extension 
thereof,  the  c  )nditions  in  a  foreign  state 
designated  ui  ider  the  TPS  program  to 
determine  wl  lether  the  conditions  for  a 
TPS  designat  on  continue  to  be  met  and, 
if  so,  the  lenf  th  of  an  extension  of  TPS. 
8  U.S.C.  125^  a(b)(3)(A).  If  the  Secretary 
of  DHS  deter  nines  that  the  foreign  state 
no  longer  me  jts  the  conditions  for  TPS 
designation,  le  shall  terminate  the 
designation,  is  provided  in  section 
244(b)(3)(B)  ( if  the  Act.  8  U.S.C. 
1254a(b)(3)(I ).  Finally,  if  the  Secretary 
of  DHS  does  fiot  determine  that  a 


foreign  state  (or  part  thereof)  no  longer  ' 
meets  the  conditions  for  designation  at 
least  60  days  before  the  designation  or 
extension  is  due  to  expire,  section 
244(b)(3)(C)  of  the  Act  provides  for  an 
automatic  extension  of  TPS  for  an 
additional  period  of  6  months  (or,  in  the 
discretion  of  the  Secretary  of  DHS,  a 
period  of  12  or  18  months).  8  U.S.C. 
1254a(h)(3)(C). 

Why  Did  the  Secretary  of  DHS  Decide 
To  Extend  the  TPS  Designation  for 
Somalia? 

On  September  16, 1991,  the  Attorney 
General  published  a  notice  in  the 
Federal  Register  designating  Somalia 
under  the  TPS  program  based  upon 
ongoing  armed  conflict  occurring  within 
the  country.  56  FR  46804.  The  Attorney 
General  extended  this  TPS  designation 
annually  and  re-designated  Somalia  by 
publishing  a  notice  on  September  4, 
2001,  determining  in  each  instance  that 
the  conditions  warranting  such 
designation  continued  to  be  met.  67  FR 
48950. 

Since  the  date  of  the  last  extension, 
the  Departments  of  Homeland  Security 
and  State  have  continued  to  review 
conditions  in  Somalia.  It  is  determined 
that  a  12-month  extension  is  warranted 
due  to  ongoing  armed  conflict  within 
Somalia  that  would  pose  a  serious  threat 
to  the  personal  safety  of  returning 
nationals  of  Somalia  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Somalia).  8  U.S.C. 
1254a(b)(l)(A). 

The  Department  of  State  has  observed 
that,  more  than  seven  years  after  the 
withdrawal  of  the  United  Nations 
Operation  in  Somalia  (UNOSOM)  and 
twelve  years  after  the  fall  of  Mohammed 
Said  Barre's  regime,  Somalia  still  lacks 
a  central  authority.  DOS 
Recommendation  (June  4,  2003).  In  July 
2000,  the  president  of  Djibouti 
convened  a  conference  that  adopted  a 
charter  for  a  three-year  Transnational 
National  Government  (TNG)  for  Somalia 
and  selected  a  245-member  Transitional 
Assembly.  Id.  In  October  2002.  virtually 
all  warring  factions,  the  TNG.  and  civil 
society  held  peace  talks  and  agreed  to  a 
ceasefire.  Id. 

Despite  these  developments,  real 
change  on  the  ground  has  not  yet 
occurred.  BCIS  Resource  Information 
Center  (RIC)  Report  (May  30,  2003). 
Many  TNG  officials  have  been 
threatened  or  killed;  an  atmosphere  of 
lawlessness  continues.  DOS 
Recommendation.  De  facto  local 
governments  in  the  northern  part  of  the 
country  that  pre-date  the  TNG  and 
several  local  militias  have  strongly 
contested  the  legitimacy  of  the  TNG.  Id. 
Fighting  has  continued  throughout  the 


country.  Id.  Hundreds  have  been  killed 
and  injured  in  clashes  between  armed 
factions.  RIC  Report.  Almost  the  entire 
country,  except  the  self-declared 
Republic  of  Somaliland,  has  witnessed 
fighting  and  serious  insecurity.  Id. 
Major  regions  of  the  country  are  under 
the  control  of  bandits  and  the 
population  is  beyond  the  reach  of  the 
rule  of  law.  DOS  Recommendation. 

In  addition,  the  RIC  reports  that  the 
humanitarian  situation  in  Somalia 
remains  dire.  The  ongoing  conflict  in 
much  of  the  country  has  prevented 
humanitarian  relief  from  re^hing  some 
areas  where  the  need  is  greatest.  RIC 
Report.  Some  500,000  people  are 
currently  threatened  by  severe  food 
shortages,  72  percent  of  the  population 
has  no  access  to  health  care,  and  77 
percent  lack  access  to  clean,  potable 
water.  Id.  An  estimated  400.000  people 
are  displaced  within  the  country.  Id.  As 
of  the  end  of  2001,  approximately 
300,000  Somali  refugees  lived  in  about 
two  dozen  countries.  Id.  The  current 
situations  in  southern  and  northeast 
Somalia  continue  to  pose  a  significant 
risk  of  harm  for  Somalis  who  would  be 
returning  from  the  United  States.  Id. 

Somalia's  institutions  are  not  able  to 
adequately  address  the  demands  of  a 
ravaged  population,  nor  would  they  be 
able  to  document  or  accommodate  a 
large  volume  of  returns.  DOS 
Recommendation.  Somalis  within  the 
country  rely  on  family  connections  and 
collective  security  for  survival.  Id.  New 
arrivals,  outside  this  network,  would  be 
extremely  vulnerable.  Id. 

Based  upon  this  review,  the  Secretary 
of  DHS,  after  consultation  with 
appropriate  Government  agencies,  finds 
that  the  conditions  that  prompted 
designation  of  Somalia  under  the  TPS 
program  continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  There  is  an  ongoing 
armed  conflict  within  Somalia  and,  due 
to  such  conflict,  requiring  the  return  of 
aliens  who  are  nationals  of  Somalia  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia)  would 
pose  a  serious  threat  to  their  personal 
safety.  8  U.S.C.  1254a(b)(l)(A).  On  the 
basis  of  these  findings,  the  Secretar}'  of 
DHS  concludes  that  the  TPS  designation 
for  Somalia  should  be  extended  for  an 
additional  12-month  period.  8  U.S.C. 
1254a(b){3)(C). 

If  I  Currently  Have  TPS  Through  the 
Somalia  TPS  Program,  Do  I  Still  Re- 
register for  TPS? 

Yes.  If  you  already  have  received  TPS 
benefits  through  the  Somalia  TPS 
program,  your  benefits  will  expire  on 
September  17,  2003.  Accordingly, 
individual  TPS  beneficiaries  must 
comply  with  the  re-registration 
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requirements  described  below  in  order 
to  maintain  their  TPS  benefits  through 
September  17.  2004.  TPS  benefits 
include  temporary  protection  against 
removal  from  the  United  States,  as  well 
as  employment  authorization,  during 
the  TPS  designation  period  and  any 
extension  thereof  8  U.S.C.  1254a(a)(l). 

If  I  Am  Currently  Registered  for  TPS, 
How  Do  I  Re-register  for  an  Extension? 

All  persons  previously  granted  TPS 
under  the  Somalia  program  who  wish  to 
maintain  such  status  must  apply  for  an 
extension  by  filing  (1)  a  Form  1-821, 
Application  for  Temporary  Protected 
Status,  without  the  filing  fee;  (2)  a  Form 
1-765,  Application  for  Employment 
Authorization;  and  (3)  two 
identification  photographs  (1 V2  inches  x 
1 V2  inches).  See  the  chart  below  to 
determine  whether  you  must  submit  the 
one  hundred  and  twenty  dollar  ($120) 
filing  fee  with  Form  1-765.  Applicants 
for  an  extension  of  TPS  benefits  do  not 
need  to  be  re-fingerprinted  and  thus 
need  not  pay  the  $50  fingerprint  fee. 
Children  beneficiaries  of  TPS  who  have 
reached  the  age  of  fourteen  (14)  but 
were  not  previously  fingerprinted  must 
pay  the  fifty  dollar  ($50)  fingerprint  fee 
with  the  application  for  extension. 

Applications  submitted  without  the 
required  fee  and/or  photos  will  be 
returned  to  the  applicant.  Submit  the 
completed  forms  and  applicable  fee,  if 
any,  to  the  BCIS  District  Office  having 
jurisdiction  over  your  place  of  residence 
during  the  60-day  re-registration  period 
that  begins  July  21.  2003  and  ends 
September  19,  2003. 


If 


You  are  applying  for 
employment  author- 
ization until  Sep- 
tember 17,  2004. 


You  already  have  em- 
ployment authoriza- 
tion or  do  not  re- 
quire employment 
authorization. 

You  are  applying  for 
employment  author- 
ization and  are  re- 
questing a  fee  waiv- 
er. 


Then 


You  must  complete 
and  file  the  Form 
1-765,  Application 
for  Employment 
Authorization,  with 
the  $120  fee. 

You  must  complete 
and  file  Forni  1-765 
with  no  fee.' 


You  must  complete 
and  file:  (1)  Form 
1-765  and  (2)  a  fee 
waiver  request  and 
affidavit  (and  any 
other  information) 
in  accordance  with 
8  CFR  244.20. 


'An  applicant  who  does  not  seek  employ- 
ment authorization  documentation  does  not 
need  to  submit  the  $120  fee,  but  must  still 
complete  and  submit  Form  1-765  for  data 
gathering  purposes. 


If  My  Application  for  TPS  Is  Still 
Pending,  How  Can  I  Renew  My 
Employment  Authorization  Document? 

If  your  application  for  TPS  is  still 
pending  and  you  wish  to  receive  or 
renew  your  employment  authorization 
document,  you  must  file  with  the  BCIS 
District  Office  having  jurisdiction  over 
your  place  of  residence  (1)  a  Form  1-821 
without  the  filing  fee,  (2)  a  Form  1-765, 
and  (3)  two  identification  photographs 
(IV2  inches  x  IV2  inches).  See  the  chart 
above  to  determine  whether  you  must 
submit  the  one  hundred  and  twenty 
($120)  filing  fee  with  Form  1-765.  An 
application  submitted  without  the 
required  filing  fee  or  photos  will  be 
returned  to  the  applicant. 

How  Does  An  Application  for  TPS 
Affect  My  Application  for  Asylum  or 
Other  Immigration  Benefits? 

An  application  for  TPS  does  not  affect 
an  application  for  asylum  or  any  other 
immigration  benefit,  and  vise  versa. 
Denial  of  aiy  application  for  asylum  or 
any  other  immigration  benefit  does  not 
affect  an  applicant's  TPS  eligibility, 
although  the  grounds  for  denying  one 
form  of  relief  may  also  be  grounds  for 
denying  TPS.  For  example,  a  person 
who  has  been  convicted  of  a  particularly 
serious  crime  is  not  eligible  for  asylum 
or  TPS.  8  U.S.C.  1158(b)(2)(A)(ii);  8 
U.S.C.  1254a(c)(2)(B)(ii). 

Does  This  Extension  Allow  Nationals  of 
Somalia  (or  Aliens  Having  no 
Nationality  Who  Last  Habitually 
Resided  in  Somalia)  Who  Entered  the 
United  States  After  September  4,  2001, 
To  File  for  TPS? 

No.  This  is  a  notice  of  an  extension  of 
TPS,  not  a  notice  of  re-designation  of 
Somalia  under  the  TPS  program.  An 
extension  of  TPS  does  not  change  the 
required  dates  of  continuous  residence 
and  continuous  physical  presence  in  the 
United  States.  This  extension  does  not 
expand  TPS  availability  to  those  who 
are  not  already  TPS  class  members.  To 
be  eligible  for  benefits  under  this 
extension,  nationals  of  Somalia  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia)  must 
have  resided  continuously  in  the  United 
States  since  September  4,  2001,  and 
have  been  continuously  physically 
present  in  the  United  States  since 
September  4,  2001. 

What  Is  Late  Initial  Registration? 

Some  persons  may  be  eligible  for  late 
initial  registration  under  8  U.S.C. 
1254a(c)(l)(A)  and  8  CFR  244.2(f)(2).  To 
apply  for  late  initial  registration  an 
applicant  must: 


(1)  Be  a  national  of  Somalia  (or  alien 
who  has  no  nationality  and  who  last 
habitually  resided  in  Somalia); 

(2)  Have  been  continuously  physically 
present  in  the  United  States  since 
September  4,  2001; 

(3)  Have  continuously  resided  in  the 
United  States  since  September  4,  2001; 
and 

(4)  Be  both  admissible  as  an 
immigrant,  except  as  provided  under 
section  244(c)(2)(A)  of  the  Act.  and  not 
ineligible  under  section  244(c)(2)(B)  of 
the  Act. 

Additionally,  the  applicant, must  be 
able  to  demonstrate  that  during  the 
registration  period  from  September  4, 
2001,  through  September  17,  2002.  he  or 
she: 

(1)  Was  a  nonimmigrant  or  had  been  • 
granted  voluntary  departure  status  or 
any  relief  from  removal; 

(2)  Had  an  application  for  change  of 
status,  adjustment  of  status,  asylum, 
voluntary  departure,  or  any  relief  from 
removal  or  change  of  status  pending  or 
subject  to  further  review  or  appeal; 

(3)  Was  a  parolee  or  had  a  pending 
request  for  reparole;  or 

(4)  Was  the  spouse  or  child  of  an  alien 
currently  eligible  to  be  a  TPS  registrant. 

An  applicant  for  late  initial 
registration  must  file  an  application  for 
late  registration  no  later  than  60  days 
after  the  expiration  or  termination  of  the 
conditions  d^cribed  above.  8  CFR 
244.2(g). 

What  Happens  When  This  Extension  of 
TPS  Expires  on  September  17,  2004? 

At  least  60  days  before  this  extension 
of  TPS  expires  on  September  17.  2004. 
the  Secretary  of  DHS  will  review 
conditions  in  Somalia  and  determine 
whether  the  conditions  for  designation 
under  the  TPS  program  continue  to  be 
met  at  that  time,  or  whether  the  TPS 
designation  should  be  terminated. 
Notice  of  that  determination,  including 
the  basis  for  the  determination,  will  be 
published  in  the  Federal  Register. 

If  the  TPS  designation  is  extended  at 
that  time,  an  alien  who  has  received 
TPS  benefits  must  re-register  under  the 
extension  in  order  to  maintain  TPS 
benefits.  If,  however,  the  Secretary  of 
DHS  terminates  the  TPS  designation, 
TPS  beneficiaries  will  maintain  the 
immigration  status  they  had  before  TPS 
(unless  that  status  had  since  expired  or 
been  terminated)  or  any  other  status 
they  may  have  acquired  while  registered 
for  TPS.  Accordingly,  if  an  alien  had  no 
lawful  immigration  status  prior  to 
receiving  TPS  and  did  not  obtain  any 
status  during  the  TPS  period,  he  or  she 
will  revert  to  that  unlawful  status  upon 
termination  of  the  TPS  designation. 
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Notice  of  Extension  of  Designation  of 
Somalia  Undtr  the  TPS  Program 

By  the  auth(  irity  vested  in  me  as 
Secretary  of  D  4S  under  sections 
244(b)(lKB).  (  .)(3)(A).  and  (b)(3)(C)  of 
the  Act,  I  hav(  consulted  with  the 
appropriate  g(  vernment  agencies  and 
determine  tha  the  conditions  that 
prompted  des  gnation  of  Somalia  for 
TPS  continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A  .  Accordingly,  I  order  as 
follows: 

(1)  The  desi  ^nation  of  Somalia  under 
section  244(b)  of  the  Act  is  extended  for 
an  additional  12-month  period  from 
September  17  2003,  to  September  17, 
2004.  8  U.S.C  1254a(b)(3)(C). 

(2)  There  ar »  approximately  360 
nationals  of  S  )malia  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Soi  tialia)  who  have  been 
granted  TPS  a  nd  who  are  eligible  for  re- 
registration. 

(3)  To  main  ain  TPS,  a  national  of 
Somalia  (or  aj  i  alien  having  no 
nationality  wko  last  habitually  resided 
in  Somalia)  who  received  TPS  during 
the  initial  designation  period  must  re- 
register for  TI S  during  the  60-day  re- 
registration  pifriod  from  July  21,  2003 
until  Septemler  19,  2003. 

(4)  To  re-re;  ;ister.  the  applicant  must 
file:  (1)  Form  -821,  Application  for 
Temporary  Pi  atected  Status;  (2)  Form  1- 
765,  Applicat  on  for  Employment 
Authorizatior  ;  and  (3)  two 
identification  photographs  (IV2  inches 
by  1 V2  inches  .  Applications  submitted 
without  the  ri  quired  fee  and/or  photos 
will  be  returned  to  the  applicant.  There 
is  no  fee  for  f  ling  the  Form  1-821  for  re- 
registration.  I  the  applicant  requests 
employment  luthorization,  he  or  she 
must  submit  <  me  hundred  and  twenty 
dollars  ($120  or  a  properly  documented 
fee  waiver  re(  uest,  pursuant  to  8  CFR 
244.20.  with  he  Form  1-765.  An 
applicant  wh )  does  not  request 
employment  mthorization  must 
nonetheless  f  le  Form  1-765  along  with 
Form  1-821.  lut  is  not  required  to 
submit  the  fe ;.  The  fifty-dollar  ($50) 
fingerprint  fe  ?  is  required  only  for 
children  ben(  ficiaries  of  TPS  who  have 
reached  the  a  ge  of  14  but  were  not 
previously  fingerprinted.  Failxire  to  re- 
register without  good  cause  will  result 
in  the  withdi  iwal  of  TPS.  8  CFR 
244.17(c).  Sone  persons  who  had  not 
previously  aj  plied  for  TPS  may  be 
eligible  for  la  ie  initial  registration  under 
8  CFR  244.2. 

(5)  At  least  60  days  before  this 
extension  terminates  on  September  17, 
2004,  the  Secretary  will  review  the 
designation  cf  Somalia  under  the  TPS 
program  and  determine  whether  the 
conditions  fc  r  designation  continue  to 


be  met.  3  U.S.C.  1254a(b)(3)(A).  Notice 
of  that  determination,  including  the 
basis  for  the  determination,  will  be 
published  in  the  Federal  Register.  8 
U.S.C.  1254a(b)(3)(A). 

(6)  Information  concerning  the 
extension  of  designation  of  Somalia 
under  the  TPS  program  will  be  available 
at  local  BCIS  offices  upon  publication  of 
this  notice  and  on  the  BCIS  Web  site  at 
http://\vwH'.bcis.gov. 

Dated:  July  16,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 

|FR  Doc.  03-18566  Filed  7-17-03;  12:39  pm] 

BILLING  CODE  4410-1 0-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-15531] 

Great  Lakes  Pilotage  Advisory 
Committee;  Vacancies 

agency:  Coast  Guard,  DHS. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
Great  Lakes  Pilotage  Advisory 
Committee  (GLPAC).  GLPAC  advises  the 
Coast  Guard  on  matters  related  to 
regulations  and  policies  on  the  pilotage 
of  vessels  on  the  Great  Lakes. 
DATES:  Application  forms  must  reach  us 
on  or  before  September  19,  2003. 
ADDRESSES:  You  may  request  an 
application  form  and  waiver  by  writing 
to  Commandant  (G-MW),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
(202)  267-6164; by  faxing (202)  267- 
4700;  or  by  e-mailing 
Jshort@comdt. uscg.mil.  Send  your 
completed  application,  a  short  resun^!, 
and  the  signed  waiver  (if  you  are 
applying  for  the  second  member 
position  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice)  to  the  above  street  address 
or  by  fax  to  (202)  267-4700.  This  notice 
and  the  application  and  waiver  forms 
are  available  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Margie  Hegy,  Executive  Director  of 
GLPAC,  at  (202)  267-0415.  fax  (202) 
267^700. 

SUPPLEMENTARY  INFORMATION:  The  Great 
Lakes  Pilotage  Advisory  Committee 
(GLPAC)  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  2;  Pub. 
L.  92-463,  86  Stat.  770  (1972).  It  advises 
the  Secretary  of  the  Department  of 


Homeland  Security,  via  the 
Commandant  of  the  Coast  Guard,  on  the 
rules  and  regulations  that  govern  the 
registration  of  pilots,  the  operating 
requirements  for  U.S.  registered  pilots, 
pilot  training  policies,  and  the  policies 
and  regulations  that  establish  rates 
charges  and  conditions  for  pilotage 
services. 

GLPAC  meets  at  least  twice  a  year  at 
various  locations  in  the  continental 
United  States.  It  may  also  meet  for 
extraordinary  purposes.  Subcommittees 
or  working  groups  may  be  designated  to 
consider  specific  problems  and  will 
meet  as  required. 

We  will  consider  applications  for  two 
positions.  The  first  position  represents 
the  interests  of  vessel  operators  who 
contract  for  pilotage  services  on  the 
Great  Lakes.  In  addition  to  representing 
the  interests  of  this  specific  segment  of 
the  Great  Lakes  marine  industry,  you 
must  have  five  years  of  practical 
experience  in  maritime  operations. 

The  second  vacant  position  has  never 
been  filled  and  is  unique  in  that  the 
member  is  required  to  have  a 
background  in  finance  or  accounting, 
and  the  requirement  for  five  years  of 
practical  experience  in  maritime 
operations  that  the  other  six  GLPAC 
members  must  meet  is  waived  for  this 
position.  In  addition,  applicants  who  do 
not  live  or  work  in  the  Great  Lakes 
conmiunity  are  specifically  encouraged 
to  apply. 

All  applications  for  the  second 
position  only  will  be  reviewed  and 
discussed  by.  the  other  six  Committee 
members,  as  the  candidate  for  this 
position  must  be  recommended  for 
appointment  by  a  unanimous  vote  of  the 
other  members  of  the  Committee.  This 
discussion  will  occur  in  a  public  forum; 
however,  information  of  a  personal 
nature  that  would  invade  the  privacy  of 
the  applicant,  including  his  or  her 
name,  will  be  blacked  out  before  the 
Applications  are  made  available  to  the 
public.  Applicants  will  be  asked  to  sign 
a  waiver  to  allow  discussion  of  their 
application  at  a  public  meeting  of 
GLPAC. 

Each  member  serves  for  a  term  of 
three  years.  A  few  members  may  serve 
consecutive  terms.  All  members  serve 
without  compensation  from  the  Federal 
Government,  although  travel 
reimbvu-sement  and  per  diem  will  be 
provided. 

In  support  of  the  policy  of  the 
Department  of  Homeland  Security  on 
gender  and  ethnic  diversity,  we 
encourage  qualified  women  and 
members  of  minority  groups  to  apply. 


Dated:  July  14,  2003. 
T.H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety.  Security  and 
Environmental  Protection. 
[FR  Doc.  03-18376  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15530] 

Navigation  Safety  Advisory  Council; 
Vacancies 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
Navigation  Safety  Advisory  Council 
(NAVSAC).  NAVSAC  advises  the  Coast 
Guard  on  the  prevention  of  vessel 
collisions,  rammings,  and  groundings; 
Inland  Rules  of  the  Road;  International 
Rules  of  the  Road;  navigation 
regulations  and  equipment;  routing 
measures;  marine  information;  diving 
safety;  and  aids  to  navigation  systems. 
DATES:  Application  forms  must  reach  us 
on  or  before  September  15,  2003. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MW),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
(202)  267-6164;  by  faxing  (202)  267- 
4700;  or  by  e-mail 
Jshort@comdt.uscg.mil.  Send  your 
completed  application  form  and  a  short 
resume  to  the  above  street  address.  This 
notice  and  the  application  form  are 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margie  Hegy,  Executive  Director  of 
NAVSAC  at  (202)  267-0415,  fax  (202) 
267-4700. 

SUPPLEMENTARY  INFORMATION:  The 
Navigation  Safety  Advisory  Council 
(NAVSAC)  is  a  Federal  advisor}' 
committee  under  5  U.S.C.  App.  2;  Pub. 
L.  92-463,  86  Stat.  770  (1972).  It  advises 
the  Secretary  of  Homeland  Security,  via 
the  Commandant  of  the  Coast  Guard,  on 
the  prevention  of  vessel  collisions, 
rammings,  and  groundings;  Inland  Rules 
of  the  Road;  International  Rules  of  the 
Road;  navigation  regulations  and 
equipment;  routing  measures;  marine 
information;  diving  safety;  and  aids  to 
navigation  systems. 

NAVSAC  meets  at  least  twice  a  year 
at  various  locations  in  the  continental 
United  States.  It  may  also  meet  for 


extraordinary  purposes.  Its 
subcommittees  and  working  groups  may 
meet  to  consider  specific  problems  as 
required. 

We  will  consider  applications  for  21 
positions.  To  be  considered  for 
membership,  all  applicants,  including 
individuals  who  applied  previously, 
must  submit  current  applications  and  a 
brief  resume.  However,  if  Congressional 
letters  of  reference  supporting  an  earlier 
application  were  submitted  within  the 
last  two  years,  they  do  not  need  to  be 
updated.  These  letters  of  reference  will 
be  considered  as  part  of  an  updated 
application. 

To  be  eligible  for  membership  on 
NAVSAC,  you  should  have  experience 
in  the  above  mentioned  subject  areas. 
To  assure  balanced  representation  of 
subject  matter  expertise,  members  are 
chosen,  insofar  as  practical,  ft-om  the 
following  groups:  (1)  Recognized 
experts  and  leaders  in  organizations 
having  an  active  interest  in  the  Rules  of 
the  Road  and  vessel  and  port  safety;  (2) 
representatives  of  owners  and  operators 
of  vessels,  professional  mariners, 
recreational  boaters,  and  the 
recreational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  State  officials 
with  responsibility  for  vessel  and  port 
safety.  In  addition,  memberships  will  be 
geographically  balanced.  Seven 
members  will  be  appointed  to  serve  one- 
year  terms;  seven  to  serve  two-year 
terms;  and  the  remaining  seven  will 
serve  for  a  term  of  three  years. 
Thereafter,  one-third  of  the 
memberships  will  expire  annually  on 
June  30  and  members  will  be  appointed 
or  reappointed  to  serve  three-year  terms. 
A  few  members  may  serve  consecutive 
terms.  All  members  serve  without 
compensation  from  the  Federal 
Government,  although  travel 
reimbursement  and  per  diem  may  be 
provided. 

In  support  of  the  policy  of  the 
Department  of  Homeland  Security  on 
gender  and  ethnic  diversity,  we 
encourage  qualified  women  and 
members  of  minority  groups  to  apply. 

Dated:  July  14,  2003. 
T.H.  Gilmour. 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
(FR  Doc.  03-18377  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency' 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Emergency  Preparedness 
and  Response  Directorate  (EP&R),  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
continuing  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)).  this  notice  seeks 
comments  on  information  collected  and 
maintained  on  students  attending 
National  Fire  Academy  (NFA)  and 
Emergency  Management  Institute  (EMI) 
courses. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  93-498,  Federal  Fire  Prevention 
and  Control  Act,  as  amended,  (15  U.S.C. 
2201  et  seq.)  established  the  National 
Fire  Academy  (NFA)  to  "advance  the 
professional  development  of  fire  service 
personnel  and  of  other  persons  engaged 
in  fire  prevention  and  control  activities 

*  *   *"  and  authorizes  the 
Superintendent.  NFA,  to  "conduct 
courses  and  programs  of  training  and 
education*   *   *"  Public  Law  93-288, 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  (42  U.S.C. 
5121-5206)  authorizes  the  President  to 
establish  "a  program  of  disaster 
preparedness  that  utilizes  services  of  all 
appropriate  agencies  and  includes 

*  *   *  (2)  training  and  exercises  *   *   *." 
Under  the  authorities  of  Executive 
Order  12127  and  12148.  as  amended, 
the  Secretary  of  the  Department  of 
Homeland  Security,  Emergency 
Preparedness  and  Response  Directorate. 
Federal  Emergency  Management 
Agency,  is  responsible  for  carrying  out 
the  mandates  of  the  public  laws 
mentioned  above.  The  Secretary 
established  the  National  Emergency 
Training  Center  (NETC),  located  in 
Emmitsburg,  Marj'land,  which  houses 
both- NFA  and  EMI.  The  data  collection 
is  used  to  (1)  determine  eligibility  for 
courses  and  programs  offered  by  NFA 
and  EMI,  (2)  provide  a  consolidated 
record  of  all  EP&R/FEMA  training  taken 
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3)  provide  a  transcript 
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units  for  courses  completed, 
determine  eligibility  for 
ds. 
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1660-0007  (formerly 
umber  3067-0024,  which 

from  FEMA  to  the 
Homeland  Security 
1,  2003). 


Form  Numbers:  FEMA  Form  75-5, 
General  Admissions  Application  (paper 
and  electronic  versions);  FEMA  Form 
75-5a,  General  Admissions  Application 
Short  Form  paper  and  electronic 
versions). 

Abstract:  Currently  EMI,  NFA  and  the 
NETC  Admissions  Office  are  working 
towards  consolidating,  or  linking 
databases  so  that  EP&R/FEMA  can 
eventually  have  a  single  source  for 
training  information.  In  attempting  to 
accomplish  this  goal  it  was  determined 
that  specific  information  needs  to  be 
collected  by  all  parties  so  a  unified 
database  can  be  developed.  In  the  near 
future,  the  FEMA  Form  75-5  will  be 
available  for  the  public  to  enroll  in  EMI 
and  NFA  courses  electronically.  In 


addition,  the  EMI  Independent  Study 
Program  has  made  a  commitment  to 
begin  using  the  new  FEMA  Form  75-5a 
(automated)  to  enroll  students  in  EMI's 
Independent  Study  Program.  Presently 
the  Independent  Study  Program  uses  the 
OMB  approved  FEMA  Form  95-23 
(under  OMB  control  number  1660- 
0046)  to  eru-oll  students  in  this  program. 
It  is  EP&R/FEMA's  intent  to  replace 
FEMA  Form  95-23  with  the  FEMA 
Form  75-5a  (automated)  form. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
not-for-profit  institutions.  Federal 
Government,  and  State,  local  or  tribal 
government. 

Estimated  Total  Annual  Burden 
Hours:  27,333. 


Number  of 

respondents 
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10,000 
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electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Branch,  Information  Resources 
Management  Division,  Information 
Technology'  Services  Directorate, 
Federal  Emergency  Management 
Agency,  Emergency  Preparedness  and 
Response  Directorate,  Department  of 
Homeland  Security,  500  C  Street,  SW., 
Room  316,  Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Darlyn  Vestal,  Admissions 
Specialist,  Management,  Operations  and 
Support  Services,  U.S.  Fire 
Administration,  (301)  447-1415  for 
additional  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
facsimile  number  (202)  646-3347  or 
email  address: 
Information .  Collections@fema.gov. 

Dated:  July  15.2003. 
Edward  W.  Kernan.  Division  Director. 
Information  and  Resources  Management 
Division.  Information  Technology  Services 
Directorate. 
[FR  Doc.  0.3-18392  Filed  7-18-03:  8:45  am] 

BILLING  CODE  6718-01-P 


DEPARTMENT  OF  HOMELAND 

Transportation  Security  Administration 

Port  Security  Grant  Program; 
Application  Notice  Describing  the 
Category  of  Interest  and  Establishing 
the  Close  Date  for  Receipt  of 
Applications  Under  the  Port  Security 
Grant  Program— Round  3 

agency:  Transportation  Security 
Administration,  Department  of 
Homeland  Security. 
ACTION:  Notice  inviting  applications  for 
the  Port  Security  Grant  Program. 

SUMMARY:  The  purpose  of  the  Port 
Security  Grant  Program  is  to  support 
efforts  for  port  security  at  critical 
national  seaports  in  the  area  of 
enhanced  facility  and  operational 
security. 

The  Port  Security  Grant  Program  will 
fund  projects  in  the  Enhanced  Facility 
and  Operational  Security  Category.  The 
Transportation  Security  Administration 
(TSA)  is  coordinating  with  the  Maritime 
Administration  and  the  U.S.  Coast 
Guard  in  this  effort.  Applications  may 
be  submitted  by  critical  national 
seaports/terminals/U.S.  passenger 
vessels  as  specified  in  the  Request  for 
.  Applications.  Authority  for  this  program 
is  contained  in  the  FY  2002 
Supplemental  Appropriations  Act  for 
Further  Recovery  From  and  Response  to 
Terrorist  Attacks  on  the  United  States, 


Pub  L.  107-206,  116  Stat.  820,  Awards. 
Funds  appropriated  from  the 
Consolidated  Appropriations 
Resolution,  2003,  Pub.  L.  108-7  and 
Emergency  Wartime  Supplemental 
Appropriations  Act.  2003.  Pub.  L.  108- 
1 1  are  being  awarded  under  the  Port 
Security  Grant  Program— Round  2. 
DATES:  The  program  announcement 
(Program  Announcement 
#02MLPA0003)  and  application  forms 
for  the  Port  Security  Grant  Program- 
Round  3  are  expected  to  be  available  on 
or  about  July  21,  2003.  Applications 
must  be  received  on  or  before  2  p.m. 
Eastern  Daylight  Savings  Time,  August 
21,2003. 

ADDRESSES:  The  Request  for 
Applications,  forms  and  instructions  for 
preparing  and  submitting  an  application 
for  the  Port  Security  Grant  Program  will 
be  available  through  the  Internet  at 
http:// 

wv^'w.portsecuhtygrants.dottsa.net/. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tony  Corio,  Transportation  Security 
Administration,  Office  of  Maritime  and 
Land  Security.  TSA  Headquarters  West 
Building,  9th  Floor.  TSA-8.  601  South 
12th  Street,  Arlington,  VA  22202-4220. 
(571)  227-1233.  e-mail: 
Tony.  Cario@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  Total 
anticipated  funding  available  for  Port 
Security  Grant  Program— Round  3  is 
5104.000.000.  Awards  under  this 
program  are  subject  to  availability  of 
funds. 

Port  Security  Grant  Program — Round 
3  Category:  Enhanced  Facility  and 
Operational  Security — including  but  not 
limited  to  facility/terminal/U.S. 
Passenger  vessels,  access  control, 
physical  security,  cargo  security  and 
passenger  security. 

This  program  has  the  following 
prerequisite:  Applicants  must  have 
completed  a  security  assessment  and  tie 
the  security  enhancements  to  their 
assessment  in  order  to  submit  a  grant 
application.  Security  assessments  must 
be  available  for  review  upon  the  request 
of  the  evaluators. 

Dated:  July  16,  2003. 
Chester  Lunner, 

Assistant  Administrator.  Office  of  Maritime 
and  Land  Security.  Transportation  Security 
Administration. 
(FR  Doc.  03-18463  Filed  7-18-03;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-45] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  Legal 
Instructions  Concerning  Applications 
for  Full  Insurance  Benefits — 
Assignment  of  Multifamily  Mortgages 
to  the  Secretary 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Approval  previously  granted  to 
collect  the  subject  information  has 
lapsed.  HUD  is  requesting  reinstatement 
of  the  requirement  that  Mortgagees  of 
HUD-insured  Multi-family  loans  must 
submit  certain  legal  documentation  (e.g. 
mortgage,  mortgage  note,  security 
agreement,  title  insurance  policy)  to  the 
Department  in  order  to  receive  mortgage 
insurance  benefits  upon  assignment  of 
mortgages  to  HUD. 

DATES:  Comments  Due  Date:  August  20, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (25 lp-0006)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building. 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
fi-om  Mr.  Eddins. 


SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information:  ., 

Title  of  Proposal:  Legal  Instructions 
Concerning  Applications  for  Full 
Insurance  Benefits — Assignment  of 
Multifamily  Mortgages  to  the  Secretar}'. 

OMB  Approval  Number:  2510-0006. 

Form  Numbers:  None. 

Description  Of  The  Need  For  The 
Information  And  Its  Proposed  Use: 
Mortgagees  of  HUD-insured  multi- 
family  loans  may  receive  mortgage 
insurance  benefits  upon  assignment  of 
mortgages  to  HUD.  In  connection  with 
the  assignment,  legal  documents  [e.g. 
mortgage,  mortgage  note,  security 
agreement,  title  insurance  policy)  must       \ 
be  submitted  to  the  Department. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission :  On 
occasion.  When  mortgagee  applies  for 
insurance  benefits. 
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Reporting  Burden 


359 


359 


26 


9,334 
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Total  Estiniated 

Status:  Rei 
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collection. 

Authority: 

Reduction  Act 
amended. 


Dated:  )uly  1 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  f^-48^^-H-^0] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment- 
Capital  Fund  Obligation  Deadline 
Extension 


AGENCY: 

Secretary'  for 
Housing,  HUp 
action:  Notic  B 


Offi(  e  of  the  Assistant 
'ublic  and  Indian 


summary:  Th 

collection 

will  be  subm 

Management 

review,  as 

Reduction 

soliciting 


;  proposed  information 
ret  uirement  described  below 
tted  to  the  Office  of 
and  Budget  (OMB)  for 
required  by  the  Paperwork 
The  Department  is 
comments  on  the 


Act 


ADDRESSES: 

invited  to  su 
this  proposal 
the  proposal 
Control  num|)er 
Mildred  M 
Officer,  Public 
Department 
Developmeni 
Room  4249, 
5000 


puiilic  I 
subject  propc  sal. 

DATES:  Comnfents  Due  Date:  September 
19,  2003. 


I  iterested  persons  are 
imit  comments  regarding 
Comments  should  refer  to 
jy  name  and/or  OMB 

and  should  be  sent  to: 
amman.  Reports  Liaison 
and  Indian  Housing, 
Housing  and  Urban 
451  7th  Street,  SW., 
'  Vashington,  DC  20410- 


(f 


FOR  FURTHER 
Mildred  M. 
extension  41 
number). 


INFORMATION  CONTACT: 
I  amman,  (202)  708-0614, 
!8.  (This  is  not  a  toll-free 


SUPPLEMENT/IIRY 
Department 
information 
review,  as  re 
Reduction 
Chapter  35, 
This  Noti 
from  membel's 


\vi 


A  A 
is 

ICJ 


agencies 
collection  of 
whether  the 
information 
performance 


INFORMATION:  The 
ill  submit  the  proposed 
( :ollection  to  OMB  for 
juired  by  the  Paperwork 
of  1995  (44  U.S.C. 
amended). 

is  soliciting  comments 
of  the  public  and  affected 
conteming  the  proposed 

information  to:  (1)  Evaluate 
jroposed  collection  of 

necessciry  for  the  proper 
of  the  functions  of  the 


agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  biuden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Capital  Fund 
Obligation  Deadline  Extension. 

OMB  Control  Number:  2577-. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  submit  a 
request  to  HUD  to  extend  the  obligation 
deadline  for  their  Capital  Fund  grant 
based  on  statutory  criteria.  The 
information  contained  in  the  requesj  is 
used  as  a  basis  by  HUD  to  evaluate 
reasons  for  delay  in  obligating  the  funds 
in  timely  manner  and  grant  or  reject  the 
requested  time  extension.  Section 
9(j)(2),  part  1,  Capital  and  Operating 
Assistance,  Pub.  L.  105-276— Oct.  21, 
1998  is  the  applicable  statute. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  State  or 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Respondents  are 
identified  as  public  housing  agencies 
(PHAs).  20  PHAs  X  one  request  per  PHA 
annually,  2.0  hour  average  per  request, 
40  total  annual  burden  hours  for 
reporting;  20  requests  x  .25  hours  per 
request  for  recordkeeping,  5  total  annual 
burden  hours  for  recordkeeping;  total 
burden  hours  are  45. 

Status  of  the  proposed  information 
collection:  New. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  July  15.  2003. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

(FR  Doc.  03-18360  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4210-33-f> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-19] 

Revocation  and  Delegation  of 
Authority  Under  Title  Vi  of  the  Civil 
Rights  Act  of  1964 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  otrevocation  and 
delegation  of  authority. 

summary:  The  Secretary  of  HUD  is 
delegating  to  the  Assistant  Secreteiry  for 
Fair  Housing  and  Equal  Opportunity 
(FHEO)  all  authority,  with  a  noted 
exception,  to  act  as  the  "responsible 
Department  official"  in  all  matters 
relating  to  the  carrying  out  of  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  this  authority  is 
provided  in  HUD's  regulations.  In  this 
notice  the  Secretary  delegates  to  the 
Assistant  Secretciry  for  Public  and 
Indian  Housing  the  authority  to  approve 
tenant  selection  and  assignment  plans  of 
local  housing  authorities.  The  Secretary 
revokes  all  prior  delegations  of  this 
authority  made  by  the  Secretary. 
EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Newton,  Deputy  Assistant 
Secretary  for  Operations  and 
Management,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451    . 
Seventh  Street,  SW.,  Room  5128, 
Washington,  DC  20410-0001,  telephone 
(202)  708-0768.  (This  is  not  a  toll-free 
number.)  Hearing-  and  speech-impaired 
individuals  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  By 
previous  delegation  (36  FR  8821,  May 
13,  1971),  the  Secretary  delegated  to  the 
Assistant  Secretary  for  Equal 
Opportunity  (now  the  Assistant 
Secretary  for  FHEO)  the  authority  to  act 
as  the  "responsible  Department  official" 
in  all  matters  relating  to  the  carrying  out 
of  the  requirements  of  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-l),  as  this  authority  was 
provided  at  the  time  in  HUD's 
regulations  in  24  CFR  parts  1  and  2, 
except  with  respect  to  the  approval  of 
tenant  selection  aitd  assignment  plans  of 
local  housing  authorities,  as  provided  in 
24  CFR  1.4{b)(2)(ii).  By  the  same  notice, 
the  authority  under  24  CFR  1.4(b)(2)(ii) 
was  delegated  to  the  Assistant  Secretary 
for  Housing  Management  (now  the 
Assistant  Secretary  for  Public  and 
Indian  Housing). 

The  Secretary  revokes  all  prior 
delegations  of  this  authority,  retains  the 
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authority  under  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  the 
corresponding  regulations  in  24  CFR 
part  1,  and  delegates  the  authority  to  act 
as  the  "responsible  Department  official" 
to  the  Assistant  Secretary  for  FHEO. 

Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  FHEO  all 
authority  to  act  as  the  "responsible 
Department  official"  as  provided  in  24 
CFR  part  1,  "Nondiscrimination  in 
Federally  Assisted  Programs  of  the 
Department  of  Housing  and  Urban 
Development — tenant  selection  and 
assignment  plans  of  local  housing 
authorities,  as  provided  in  24  CFR 
1.4(b)(2)(ii).  The  Secretary  of  HUD 
delegates  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  the  authority 
to  approve  tenant  selection  and 
assignment  plans  of  local  housing 
authorities,  as  provided  in  24  CFR 
1.4(b)(2)(ii). 

Section  B.  Authority  Revoked 

All  prior  delegations  of  authority 
made  by  the  Secretary  under  Title  VI  of 
the  Civil  Rights  Act  of  1964,  including 
the  delegation  of  authority  published  on 
May  13,  1971  (36  FR  8821),  are  revoked. 

Section  C.  Authority  To  Redelegate 

The  Assistant  Secretary  for  FHEO  may 
redelegate  the  authority  to  act  as  the 
"responsible  Department  official"  under 
24  CFR  part  1  to  the  General  Deputy 
Assistant  Secretary  for  FHEO,  to  the 
Deputy  Assistant  Secretary  for 
Enforcement  and  Programs,  to  the 
Director  of  Enforcement,  and  to  the 
FHEO  Hub  Directors.  The  Assistant 
Secretar}'  for  FHEO  may  also  authorize 
successive  redelegations.  The  Assistant 
Secretary  for  FHEO  may  not  redelegate 
the  authority  to  issue  or  waive 
regulations. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  7,  2003. 
Mel  Martinez, 
Secretary. 
(FR  Doc.  03-18361  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4210-32-^ 


ACTION:  Notice  of  delegation  of 
authority. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-23] 

Delegation  of  Authority  Under  Section 
504  of  the  Rehabilitation  Act  of  1973 

AGENCY:  Office  of  the  Secretary,  HUD. 


SUMMARY:  Through  this  notice,  the 
Secretary  of  HUD  is  delegating  to  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  (FHEO)  all  authority 
to  act  as  the  "responsible  civile  rights 
official"  and  the  "reviewing  civil  rights 
official"  with  respect  to  section  504  of 
the  Rehabilitation  Act  of  1973.  The 
Secretary  revokes  all  previous 
delegations  of  this  authority  made  by 
the  Secretary. 

EFFECTIVE  DATE:  July  9,  2003.    ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Milton  Turner,  Director,  Compliance 
and  Disability  Rights  Division,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Room  5240,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0001. 
telephone:  (202)  708-2333.  (This  is  not 
a  toll-free  number.)  Hearing-  and 
speech-impaired  individuals  may  access 
this  number  through  TTY  by  calling  the 
toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  June  2,  1988  (53  FR  20253), 
the  Secretary  delegated  to  the  Assistant 
Secretary  for  FHEO  the  authority  to  act 
as  the  "responsible  civil  rights  official" 
with  respect  to  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
in  24  CFR  part  8  {the  section  504 
authority).  In  the  June  2,  1988,  notice, 
the  Secretary  also  delegated  to  the 
Assistant  Secretary  for  FHEO  the 
autliority  to  redelegate  the  section  504 
authority  "to  the  Regional  Directors  of    • 
FHEO  and  to  the  Director  of  the  Office 
of  Program  Compliance,  except  for  the 
authority  to  issue  a  preliminary  finding 
of  non-compliance  under  24  CFR 
8.56(g)(1).  '  The  Secretary  delegated  to 
the  Under  Secretary  (now  referred  to  as 
the  Deputy  Secretary-)  the  authority  to 
act  as  "reviewing  civil  rights  official." 
By  notice  published  December  18,  1989 
(54  FR  51804),  the  Secretary  revoked  the 
June  2,  1988.  delegation  to  the  Under 
Secretary  and  delegated  to  the  Assistant 
Secretary  for  FHEO  the  authority  to  act 
as  "reviewing  civil  rights  official"  with 
no  further  authority  to  redelegate  this 
authority.  A  notice  published  March  22, 
1991  (56  FR  12302),  stated  that  the 
remaining  delegation  of  authority  to  the 
Assistant  Secretary  for  FHEO  had  been 
revoked  on  June  2.  1988,  and  therefore, 
the  March  22,  1991,  notice  delegated  to 
the  Assistant  Secretary  for  FHEO  the 
authority  to  act  as  "responsible  civil 
rights  official"  and  to  redelegate  this 
authority. 


Through  this  notice,  the  Secretary- 
revokes  all  prior  delegations  of  section 
504  authority,  and  delegates  this 
authority  to  the  Assistant  Secretary  for 
FHEO. 

Accordingly,  the  Secretary-  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  FHEO  all 
authority  to  act  as  the  "responsible  civil 
rights  official"  and  the  "reviev.-ing  civil 
rights  official"  as  provided  in  HUD's 
regulations  in  24  CFR  part  8. 
"Nondiscrimination  Based  on  Handicap 
in  Federally-Assisted  Programs  and 
Activities  of  the  Department  of  Housing 
and  Urban  Development." 

Section  B.  Authority  Revoked 

All  prior  delegations  of  section  504 
authority  made  by  the  Secretary  are 
revoked.  These  include,  but  are  not 
limited  to,  the  delegations  published  on 
December  18,  1989  (54  FR  51804).  and 
March  22,  1991  (56  FR  12302). 

Section  C.  Authority  To  Redelegate 

The  Assistant  Secretary  for  FHEO  may 
not  redelegate  the  authority  to  issue  or 
to  waive  regulations.  The  Assistant 
Secretary  for  FHEO  may  redelegate  the 
authority  to  act  as  "responsible  civil 
rights  official"  under  24  CFR  part  8  to 
the  General  Deputy  Assistant  Secretary 
for  FHEO.  to  the  Deputy  Assistant 
Secretary  for  Enforcement  and 
Programs,  to  the  Director  of  the  Office 
of  Enforcement,  and  to  the  FHEO  Hub 
Directors,  and  may  authorize  successive 
redelegations. 

The  Assistant  Secrstary  for  FHEO  may 
redelegate  the  authority  to  act  as 
"reviewing  civil  rights  official"  to  the 
General  Deputy  Assistant  Secretary  for 
FHEO,  to  the  Deputy  Assistant  Secretary 
for  Enforcement  and  Programs,  and  to 
the  Director  of  the  Office  of 
Enforcement,  however,  the  Director  of 
the  Office  of  Enforcement  is  only 
authorized  to  act  as  "reviewing  civil 
rights  official"  for  FHEO  Hub  Directors. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  9,  2003. 
Mel  Martinez, 
Secretary. 

[FR  Doc.  03-18362  Filed  7-18-03;  8:45  am] 
BILUNG  CODE  4210-32-P 
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DEPARTMEhIr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FFM837-D-25]  ^ 

Revocation  and  Delegation  of 
Authority  Under  the  Age 
Discrimination  Act  of  1975 


AGENCY:  Offic  3 

action:  Notic^ 
delegation  of 


of  the  Secretary.  HUD. 

of  revocation  and 
mthority. 


summary:  Th)  ough  this  notice,  the 
Secretary  of  l-  UD  is  delegating  to  the 
Assistant  Seci  etary  for  Fair  Housing  and 
Equal  Opport  mity  (FHEO)  authority, 
with  noted  exceptions,  to  act  with 
respect  to  the  Age  Discrimination  Act  of 
1975.  The  Secretary  revokes  all  prior 
delegations  o  this  authority  made  by 
the  Secretary. 

EFFECTIVE  DAT^:  July  7.  2003. 

FOR  FURTHER 

Milton  Turne 
and  Disability 
Fair  Housing 
Room  5240. 
Urban 

SW..  Washin 
telephone:  ( 
a  toil-free  nu 
speech-i 
this  number 
toll-free 
Service  at  l-i 


I  INFORMATION  CONTACT: 

,  Director,  Compliance 
Rights  Division.  Office  of 
md  Equal  Opportunity, 
[  epartment  of  Housing  and 
Develo  Dment.  451  Seventh  Street, 
ton.  DC  20410-0001. 
708-2333.  (This  is  not 
I  iber.)  Hearing-  and 
mpai  ed  individuals  may  access 
rough  TTY  by  calling  the 
Federal  Information  Relay 
«  00-877-8339. 
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SUPPLEMENTAI  lY  INFORMATION:  The  J\ge 
Discrimination  Act  of  1975,  42  U.S.C. 
6101-6107  (the  Act),  prohibits  any 
person  from  t  eing  excluded  from 
participation  in,  denied  the  benefits  of. 
or  subjected  t  d  discrimination  under 
any  program  )r  activity  receiving  federal 
financial  assi  itance.  The  Act  does  not 
apply  to  any  i  ige  distinction  established 
under  author  ty  of  any  law  which 
provides  beni  ifits  or  establishes  criteria 
for  participat  on  on  the  basis  of  age  or 
in  age-relatec  terms,  nor  does  it  apply 
when  an  exp  icit  age  distinction  is 
necessary  to  I  he  normal  operation  of  a 
program  or  tc  the  achievement  of  the 
statutorv  objective  of  a  program.  On 
November  4.  1980  (45  FR  73454),  HUD 
published  a  p  roposed  rule  to  implement 
regulations  fc  r  the  Act  in  24  CFR  part 
146.  captioned  "Nondiscrimination  on 
the  Basis  of  /  ge  in  HUD  Programs  or 
Activities  Rei  leiving  Federal  Financial 
Assistance."  Jn  December  17. 1986  (51 
FR  45264),  H  JD  published  the  final  rule 
implementin  ;  the  Act  with  respect  to 
HUD  progran  is  and  activities.  In  the 
regulations,  t  le  standards  and  duties  of 
the  Secretary  and  HUD  to  prevent  and 
correct  incidi  mts  of  age  discrimination 
are  enumerat  jd. 


Accordingly,  the  Secretary  delegates 
authority  to  ensure  compliance  and 
enforcement  with  the  Act  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  HUD  delegates  to  the 
Assistant  Secretary  for  FHEO  authority 
to  act  with  respect  to  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  its  implementing 
regulations  in  24  CFR  part  146.  The 
authority  delegated  in  this  notice  does 
not  include  authority  as  provided  in  24 
CFR  146.39,  146.47(a),  and  146.49, 

Section  B.  Authority  Revoked 

The  Secretary  revokes  all  prior 
delegations  of  authority  made  by  the 
Secretary  with  respect  to  the  Age 
Discrimination  Act  of  1975  or  its 
implementing  regulations,  or  both. 

Section  C.  Authority  To  Redelegate 

The  Assistant  Secretary  for  FHEO  may 
redelegate  the  authority  delegated 
through  this  notice,  except  for  the 
authority  to  issue  regulations  or  to 
waive  regulations,  to  the  General 
Deputy  Assistant  Secretary  for  FHEO.  to 
the  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs,  to  the 
Director  of  the  Office  of  Enforcement, 
and  to  the  FHEO  Hub  Directors. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act.  42 
U.S.C.  3535(d). 

Dated:  July  7.  2003. 
Nfel  Martinez, 

SecKtaty. 

[FR  Doc.  0.3-18.363  Filed  7-18-03:  8:45  am] 

BILLING  CODE  4210-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  August  20, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 


request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-073486,  072948,  072945 

Applicant:  Mitchel  Kalmanson,  World 
Wide  Exotic  Talent  Agency,  Maitland, 
FL. 

The  applicant  requests  permits  to 
export  captive-born  tigers  (Panthera 
tigris]  to  worldwide  locations  for  the 
purpose  of  enhancement  of  the  species 
through  conservation  education.  The 
permit  numbers  and  animals  are: 
073486.  Fuji:  072948.  Toshiro;  and 
072945,  Chad.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  three-year  period  and 
the  import  of  any  potential  progeny 
born  while  overseas. 

PRT— 072235,  072237,  and  72238 

Lost  Creek  Animal  Sanctuary,  Mound 

Valley,  KS. 

The  applicant  requests  permits  to 
export  Siberian  tigers  [Panthera  tigris 
altaica)  to  worldwide  locations  for  the 
purpose  of  enhancement  of  the  species 
through  conservation  education.  The 
permit  numbers  and  animals  are: 
072235— Snowflake.  072237— Shania, 
and  072238 — Star.  This  notification 
covers  activities  to  be  conducted  by  the 
applicant  over  a  three-year  period  and 
the  import  of  any  potential  progeny 
born  while  overseas.  - 

PRT— 073476  and  073477 

Carlton  &  Company. 

The  applicant  requests  permits  to 
export  Bengal  tigers  [Panthera  tigris 
tigris)  to  worldwide  locations  for  the 
purpose  of  enhancement  of  the  species 
through  conservation  education.  The 
permit  numbers  and  animals  are: 
073476— Madras  and  073477— Shena. 
This  notification  covers  activities  to  be 


conducted  by  the  applicant  over  a  three- 
year  period  and  the  import  of  any 
potential  progeny  bom  while  overseas. 

PRT-074368 

Applicant:  Matthew  Dick,  Pueblo  West, 
CO. 

The  applicant  requests  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piu-pose  of  enhancement  of  the 
survival  of  the  species. 

PRT-074380 

Applicant:  William  Clifton  Pullen. 
Bryceville,  FL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 


Federal  Register/Vol.  68.  No.  139/Monday,  July  21.  2003 /Notices 


43157 


Permit 
number 


064369 
067661 
810465 


Applicant 


OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  July  11,  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branclx  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  03-18390  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4310-55-i> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  issuance  of  permits  for 

marine  mammals  and  endangered 

species. 


SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review. 

Endangered  Species 


subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.),  or  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein.  For  each 
permit  for  an  endangered  species,  the 
Service  found  that  (1)  the  application 
was  filed  in  good  faith,  (2)  the  granted 
permit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  the  granted  permit  would  be 
consistent  with  the  purposes  and  policy 
set  forth  in  Section  2  of  the  Endangered 
Species  Act  of  1973,  as  amended. 


San  Francisco  Zoological  Society 

David  W.  Inouye,  University  of  Maryland 
A.R.  Galloway  Exotic  Ranch 


Receipt  of  application  Federal  Register  notice 

68  FR  11872;  March  12,  2003 

68  FR  20020;  April  23,  2003  

68  FR  22409,  April  28.  2003  


Permit  issuance  date 


June  27.  2003. 
June  27,  2003. 
July  10,  2003. 


Marine  Mammals 


Permit 
number 


070362 
070534 
070952 


Applicant 


Kenneth  O.  Hamson 

Walter  Mays  Jr 

Wayne  F.  Manis  


Receipt  of  application  Federal  Register  notice 


68  FR  20166.  April  24,  2003 
68  FR  22409.  April  28,  2003 
68  FR  25620,  May  13,  2003 


Permit  issuance  date 


June  25,  2003. 
June  27,  2003. 
July  3,  2003. 


Dated:  July  11,  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist.  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  03-18391  Filed  7-18-03:  8:45  am] 

BILLING  CODE  4310-55-P 


ACTION:  Notice. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Martin  Branch  Woodland 
Safe  Harbor  Agreement,  Covington 
County,  MS 

agency:  Fish  and  Wildlife  Service, 
Interior. 


SUMMARY:  This  notice  advises  the  public 
that  Dr.  John  Lambert  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  enhancement  of  survival 
permit  pursuant  to  section  10(a)(1)(A)  of 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  permit  application 
includes  a  proposed  Safe  Harbor 
Agreement  (Agreement)  for  the 
threatened  gopher  tortoise  [Gopherus 
polyphemus)  and  the  endangered  red- 
cockaded  woodpecker  [Picoides 
borealis)  for  a  period  of  20  years.  We 
(the  Service)  have  made  a  preliminary 
determination  that  the  proposed 
Agreement  and  permit  application  are 
eligible  for  categorical  exclusions  imder 


the  National  Environmental  Policy  Act 
of  1969.  We  explain  the  basis  for  this 
determination  in  an  Environmental 
Action  Statement. 

We  announce  the  opening  of  a  30-day 
comment  period  and  request  comments . 
from  the  public  on  the  Applicants' 
enhancement  of  survival  permit 
application,  the  accompanying 
proposed  Agreement,  and  the 
Enviroiunental  Action  Statement.  All 
comments  we  receive,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be 
released  to  the  public.  For  further 
information  and  instructions  on 
reviewing  and  commenting  on  this 


43158 


application,  spe  the  ADDRESSES  section 
below. 

DATES:  Writteji 
received  on 


o 


Yau 


u  n 


US 


ADDRESSES 

the  informat 

the  Service's 

Coordinator, 

Service.  1875 

200,  Atlanta 

Supervisor, 

Service,  6578 

lackson,  Miss 

Alternatively 

appointment 

either  locatioi  i 

hours.  Writtei  i 

be  submitted 

Regional  Office 

documentati 

processed, 

written  to  be 

FOR  FURTHER 

Rick  Gooch, 

facsimile:  404/679-7081 

McDearman  ( 

16;  facsimile: 


and 


SUPPLEMENTAI  lY 


comments  should  be 
before  August  20,  2003. 
may  obtain  a  copy  of 

available  by  contacting 
Regional  Safe  Harbor 
J.S.  Fish  and  Wildlife 
Century  Boulevard,  Suite 
Georgia  30345,  or  Field 

Fish  and  Wildlife 
Dogwood  View  Parkway, 
ssippi  39213. 
you  may  set  up  an 
o  view  these  documents  at 

during  normal  business 

data  or  comments  should 
0  the  Atlanta,  Georgia, 

.  Requests  for  the 

must  be  in  writing  to  be 

comments  must  be 
considered. 

I  ^FORMATION  CONTACT:  Mr. 
elephone:  404/679-7124; 

or  Mr.  Will 
elephone:  601/965^903  x 
601/965-4340). 

INFORMATION: 


en 


Background 

Under  a  Sa 
participating 
Voluntarily  u 
activities  on 
restore,  or 
species  listed 
Species  Act 
encourage 
property  ow 
conservation 


o 


thtir 


th? 


assuring  propjerty 
be  subjected 
restrictions  if 
species  to 
numbers  or 
already  on 
requirements 
enhancemeni 
through  Safe 
found  in  50 

We  have  w 
to  design  anc 
measures  to 
and  red-coc 
of  the  Applic^t 
inhabited  by 
cockaded  wo0i 
on  the 

the  Applican: 
habitat  by  th( 
Reduce  tree 


increase  sun|i 
maintain  an 
thinning  tim|)er 
frequent  fire 
regenerate  1 
maintain  tre^s 
quantity  for 


lOl! 
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e  Harbor  Agreement, 
jroperty  owners 
1  idertake  management 
t  leir  property  to  enhance, 
intain  habitat  benefitting 
under  the  Endangered 
I  >afe  Harbor  Agreements 

ate  and  other  non-Federal 
nlers  to  implement 
sfforts  for  listed  species  by 
owners  they  will  not 
increased  property-use 
their  efforts  attract  listed 
property  or  increase  the 
d  istribution  of  listed  species 
ir  property.  Application 
and  issuance  criteria  for 
of  survival  permits 
-larbor  Agreements  are 

17.22  and  17.32. 
jrked  with  the  Applicant 
implement  conservation 
Benefit  the  gopher  tortoise 
kfded  woodpecker.  Portions 
s  property  currently  are 
ihe  gopher  tortoise.  No  red- 
dpeckers  currently  reside 
y.  Under  the  Agreement, 
will  restore  and  enhance 
following  actions:  (1) 
(|ensity  and  canopy  cover, 
ght  on  the  forest  floor,  and 
)pen  pine  forest  by 
and  prescribing 
(2)  Plant  and/or  naturally 
gleaf  pine;  (3)  Grow  and 
of  sufficient  size  and 
•.  uitable  nesting  and 


foraging  habitat  for  one  or  more  groups 
of  red-cockaded  woodpeckers. 

Consistent  with  the  Safe  Harbor 
Policy  and  implementing  regulations, 
we  propose  to  issue  an  enhancement  of 
survival  permit  to  the  Applicant.  The 
permit  will  authorize  the  incidental  take 
of  the  gopher  tortoise  and  red-cockaded 
woodpecker  as  a  result  of  lawful 
activities  on  enrolled  lands,  as  long  as 
baseline  conditions  are  maintained  and 
terms  of  the  Agreement  are 
implemented.  Future  activities  by  the 
Applicant  could  return  these  species 
and  habitat  to  baseline  conditions. 

We  provide  this  notice  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  the  implementing  regulations 
for  the  National  Environmental  Policy 
Act  (40  CFR  1506.6).  We  will  evaluate 
the  proposed  Agreement,  associated 
documents,  and  submitted  public 
comments  to  determine  whether  the 
requirements  of  section  10(a)  of  the 
Endangered  Species  Act  and  National 
Environmental  Poi^cy  Act  regulations 
are  satisfied.  Following  the  end  of  the 
30-day  public  comment  period,  we  will 
fully  consider  all  comments  received 
and  make  our  final  decision.  If  we 
determine  that  the  requirements  are 
met,  we  will  issue  an  enhancement  of 
survival  permit  under  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  to  the  Applicant  in  accordance  with 
the  terms  of  the  Agreement  and  specific 
terms  and  conditions  of  the  authorizing 
permit. 

Dated:  July  3,  2003. 
).  Milch  King. 

Acting  Regional  Director. 

|FR  Doc.  03-18415  Filed  7-18-03;  8:45  am) 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NM-^)30-1231-00] 

Notice  of  Emergency  Closure  of  Trails 
and  Establishment  of  Visitor 
Restrictions  for  Acquired  Land  in  Barr 
Canyon  and  Nichols  Canyon  Special 
Recreation  Management  Areas,  Las 
Cruces,  NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Emergency  closure  of  trails  and 
establishment  of  visitor  restrictions. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  Las  Cruces 
Field  Office  is  implementing  the 
following  closure  of  existing  vehicle 
trails  to  use  by  any  motorized  vehicles 
and  equipment,  and  establishing  visitor 


restrictions.  The  closures  and. 
restrictions  are  implemented  in  order  to 
prevent  resource  degradation  and 
protect  the  natural  resource  values  of 
Barr  Canyon  (also  known  as  Soledad 
property).  Dona  Ana  County,  and 
Nichol's  Canyon,  Grant  County,  New 
Mexico.  The  authority  for  these 
emergency  closures  and  restrictions  is 
43  CFR  8364,1,  Closure  and  Restriction 
Orders.  The  following  rules  will  apply 
to  public  land  users  unless  authorized 
by  written  permit  or  for  administrative 
use. 

1.  Public  land  in  T.  23  S.,  R.  3  E., 
Section  13,  Barr  Canyon  (also  known  as 
Soledad  property),  Dona  Ana  County 
NM,  totaling  423  acres. 

•  Parking  is  limited  to  the  designated 
parking  areas  only.  The  normal 
restriction  against  parking  within  300 
yards  of  a  manmade  water  source  is 
waived.  Parking  along  the  BLM  portion 
of  Solddad  Canyon  Road  is  prohibited. 

•  Vehicle  use  is  limited  to  the 
designated  roads  and  parking  lot. 
Vehicle  speeds  shall  not  exceed  15 
miles  per  hour. 

•  The  trail  system  east  of  the  parking 
lot  is  limited  to  non-motorized  uses 
only. 

•  The  Barr  Canyon  area  (also  known 
as  Soledad  property)  is  limited  to  day 
use  only.  The  entrance  gate  will  be  open 
from  8  a.m.  to  5  p.m.  daily. 

•  Campfires,  fireworks,  and  discharge 
of  firearms  are  prohibited. 

•  Pets  are  allowed,  but  must  be 
leashed  and  restrained  at  all  times. 
Livestock  must  be  controlled  by  bridles, 
halters,  and  lead  ropes. 

2.  Public  land  in  T.  19  S..  R  19  W., 
Section  18,  Nichol's  Canyon,  Grant 
County,  NM,  totaling  360  acres. 

•  Vehicle  use  is  limited  to  designated 
roads  and  trails  to  protect  threatened 
and  endangered  species  habitat, 
riparian,  and  other  wildlife  and 
recreational  values,  as  well  as  the 
wilderness,  values  of  the  Gila  Lower  Box 
Wilderness  Study  Area. 

•  Vehicles  will  be  limited  to  the  main 
road  from  the  northwest  to  the  BLM 
barn,  and  to  the  main  road  from  the 
south  to  the  bench  under  the 
Cottonwood  trees.  Vehicles  will  be 
prohibited  from  the  floodplain  of  the 
Gila  River. 

DATES:  This  closure  is  effective  on  the 

day  that  this  notice  is  published  in  the 

Federal  Register,  and  shall  remain  in 

effect  until  rescinded  or  modified  by  the 

authorized  officer. 

ADDRESSES:  BLM,  Las  Cruces  Field 

Office,  1800  Marquess,  Las  Cruces,  New 

Mexico  88005 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Talent,  Recreation/Cultural  Team 
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Leader  at  (505)  525-4400  or  Mark 
Hakkila,  Natural  Resource  Specialist,  at 
(505)  525-4341. 

SUPPLEMENTARY  INFORMATION:  Violations 
of  these  closures  and  restrictions  are 
punishable  by  fines  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  1  year.  These  actions  are  taken 
to  prevent  impacts  to  soils,  native 
vegetative  resources,  wildlife  habitat, 
cultural  resources,  and  scenic  values, 
and  to  protect  public  health  and  safety. 
Copies  of  this  closure  order  and  maps 
showing  the  location  of  the  routes  are 
available  firom  the  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  NM 
88005. 

Dated:  June  12,  2003. 
Amy  L.  Lueders, 

Field  Manager,  Las  Cruces. 

[FR  Doc.  03-18436  Filed  7-18-03;  8:45  am] 

BILLING  CODE  431&-VC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Wrangell-St.  Ellas 
National  Park  Subsistence  Resource 
Commission  (SRC);  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Announcement  of  Wrangell-St. 
Elias  National  Park  Subsistence 
Resource  Commission  (SRC)  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Wrangell-St.  Elias  National  Park 
Subsistence  Resource  Commissions  will 
be  held  at  Chitina,  Alaska.  The  purpose 
of  the  meeting  will  be  to  continue  work 
on  currently  authorized  and  proposed 
National  Park  Service  subsistence 
hunting  program  recommendations 
including  other  related  subsistence 
management  issues.  The  meeting  will  be 
open  to  the  public.  Any  person  may  file 
with  the  Commission  a  writing 
statement  concerning  the  matters  to  be 
discussed. 

The  Subsistence  Resource 
Commission  is  authorized  under  Title 
VIII,  Section  808,  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  Public 
Law  96—487,  and  operates  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 
DATES:  The  meeting  dates  are: 

1.  September  25,  2003,  9:30  a.m.  to  5 
p.m.,  Chitina  Community  Hall,  Chitina, 
Alaska. 

2.  Septemiber  26,  2003,  9:30  a.m.  to  5 
p.m.,  Chitina  Community  Hall,  Chitina, 
Alaska. 

In  accordance  with  41  CFR  102-3.150, 
we  may  provide  less  than  15  days  notice 


in  the  Federal  Register  to  convene  the 
Commission  prior  to  the  October  7, 
2003,  South-central  Regional  Council 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Candelaria  or  Barbara  Cellarius, 
Subsistence,  at  Wrangell-St.  Elias 
National  Park  and  Preserve,  P.O.  Box 
439,  Copper  Center,  AK  99573, 
telephone  (907)  822-5234. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  will  be  published  in  local 
newspapers  and  announced  on  local 
radio  stations  prior  to  the  meetings 
dates.  Locations  and  dates  may  need  to 
be  changed  based  on  weather  or  local 
circumstances. 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Call  to  order  (SRC  Chair). 

2.  SRC  Roll  Call  and  Confirmation  of 
Quorum. 

3.  SRC  Chair  and  Superintendent's 
Welcome  and  Introductions. 

4.  Review  and  Adopt  Agenda. 

5.  Review  and  adopt  minutes 
February  19-20,  2003  meeting. 

6.  Review  Commission  Purpose. 

7.  Status  of  Membership. 

8.  Superintendent's  Report. 

9.  Wrangell-St.  Elias  NP&P  Staff 
Report. 

10.  Federal  Subsistence  Board 
Update. 

a.  Review  actions  taken  during  May 
2003  FSB  meeting. 

b.  Review  new  proposals  to  change 
Fisheries  Regulations. 

c.  Update  on  FSB  call  for  wildlife 
proposals  for  the  2004-2005  season. 

11.  Public  and  Agency  Comments. 

12.  Work  Session  (comment  on  issues, 
develop  new  recommendations,  prepare 
letters). 

13.  Set  time  and  place  of  next  SRC 
meeting. 

14.  Adjournment. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  six  weeks  after  the 
meeting  from  the  Superintendent, 
Wrangell-St.  Elias  National  Park,  at  the 
above  address. 

Marcia  Blaszak, 

Deputy  Regional  Director,  Alaska, 

[FR  Doc.  03-18200  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4312-HT-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Guidlines  for  Architectural  and 
Engineering  Documentation 


ACTION:  Notice. 


summary:  This  notice  sets  forth 
revisions  to  the  Secretary  of  the 


Interior's  Guidelines  for  Architectural 
and  Engineering  Documentation.  These 
guidelines  are  not  regulatory  and  do  not 
set  or  interpret  agency  policy.  They  are 
intended  to  provide  technical  advice  on 
how  to  produce  architectural  and 
engineering  documentation. 
DATES:  Guidelines  are  effective  on 
Tuesday.  April  1.2003. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Blaine  Cliver,  Chief,  HABS/HAER/ 
Vials,  National  Park  Ser\'ice,  United 
States  Department  of  the  Interior, 
Washington,  DC  20240-0001  (202-354- 
2159). 

SUPPLEMENTARY  INFORMATION: 
Guidelines  are  prepared  under  the 
authority  of  section  101(g)  and  section 
110  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended. 
The  revisions  contained  herein  update 
the  Secretary  of  the  Interior's  Guidelines 
for  Architectural  and  Engineering 
Documentation  of  September  29,  1983 
(Federal  Register,  Vol.  48.  No.  190, 
Thursday,  September  29,  1983,  pp. 
44731-34). 

Secretary  of  the  Interior's  Guidelines 
for  Architectural  and  Engineering 
Documentation 

Introduction.  The  following 
guidelines  provide  more  specific 
procedural  and  technical  information  on 
how  to  produce  architectural  and 
engineering  documentation  and  outline 
one  approach  to  meeting  the  Secretary 
of  the  Interior's  Standards.  Agencies, 
organizations  or  individuals  proposing 
to  approach  documentation  differently 
may  wish  to  review  their  plans  with  the 
National  Park  Service. 

The  Guidelines  are  organized  as 
follows: 
Definitions 

Goal  of  Documentation 
Content 
Quality 
Materials 
Presentation 
Architectural  and  Engineering 

Documentation  Prepared  for  Other 

Purposes 

Definitions.  The  following  definitions 
are  used  in  conjunction  with  these 
guidelines: 

Documentation — measured  drawings, 
photographs,  histories,  or  other  media 
that  depict  historic  buildings,  sites, 
structures,  objects  or  landscapes. 

Field  Photography — photography 
other  than  large-format  photography 
(usually  35mm).  intended  for  the 
purposes  of  producing  documentation. 

Field  Records — notes  of 
measurements  taken,  field  photographs 
and  other  recorded  information 
intended  for  the  purpose  of  producing 
documentation. 
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Large-Forir  at  Photographs — 
photographs  aken  of  historic  buildings, 
sites,  structuies,  objects,  or  landscapes 
wher6  the  dii  lensions  of  the  negatives 
are  either  4"  )  5".  5"  x  7"  or  8"  x  10" 
and  where  th  ;  photographs  are  taken 
with  appropr  ate  means  to  correct 
perspective  d  stortion. 

Measured  [  tawings — drawings 
produced  ace  jrding  to  HABS/HAER/ 
HALS  guideli  nes  depicting  existing 
conditions  or  other  relevant  features  of 
historic  build  ngs.  sites,  structures, 
objects  or  lam  iscapes.  Measured 
drawings  are  isually  produced  in  ink  on 
an  archival  m  iterial,  such  as  Mylar. 

Written  Dati — inventory  forms,  data 
sheets,  histori  cal  reports,  or  other 
original,  writt  jn  works  of  varying 
lengths  that  d  ;scribe  a  building,  site, 
structure,  obje  ct,  or  landscape  and 
highlight  its  historical,  architectural, 
technological,  or  cultural  significance. 

Photocopy-  -a  photograph,  with  large- 
format  negati\  e,  of  a  photograph  or 
drawings. 

Select  Exist  ng  Drawings — drawings 
of  historic  bui  dings,  sites,  structures, 
objects  or  lane  scapes,  whether  original 
construction  c  r  later  alteration  drawings 
that  portray  or  depict  the  historic  value 
or  significancf . 

Sketch  Plan  —a  floor  or  site  plan, 
usually  not  to  sxact  scale  although  often 
drawn  from  measurements,  where  the 
features  are  sh  awn  in  proper  relation 
and  proportioi  i  to  one  another. 

Goal  of  Doc  imentation.  The  Historic 
American  Bui  dings  Survey  (HABS),  the 
Historic  Amer  can  Engineering  Record 
(HAER),  and  tlie  Historic  American 
Landscapes  Si  rvey  (HALS)  are  the 
national  histoiical  architectural, 
engineering  an  d  landscape 
documentatioi  programs  of  the  National 
Park  Service.  The  goal  of  HABS/HAER/ 
HALS  docume  [itation  is  to  provide 
architects,  eng  neers,  scholars, 
preservationists,  and  interested 
members  of  th(  i  public  with 
comprehensiv(  information  on  the 
historical,  architectural,  technological, 
or  cultiiral  sigr  ificance  of  a  building, 
site,  structure,  object  or  landscape. 
Placed  on  pern  lanent  deposit  at  the 
Library  of  Conj  jess,  HABS/HAER/HALS 
documentation  serves  as  a  permanent 
record  of  the  growth  and  development 
of  the  nation'sj)uilt  environment. 

HABS/HAER/HALS  documentation 
usually  consist^  of  measured  drawings, 
large-format  photographs  and  written 
data  that  highlight  the  significance  of  a 
building,  site,  s  tructiire,  object  or 
landscape.  Thii !  documentation  acts  as  a 
form  of  insurai  ce  against  fires  and 
natxiral  disasters  by  permitting  the 
repair  and,  if  m  jcessary,  reconstruction 
of  historic  reso  irces  damaged  by  such 


disasters.  It  is  also  used  for  scholarly 
research,  interpretation,  and  education, 
and  it  often  provides  the  basis  for 
enforcing  preservation  easement.  HABS/ 
HAER/HALS  documentation  is  often  the 
last  means  of  preservation  of  a  property: 
when  a  property  is  to  be  demdlished, 
documentation  provides  future 
researchers  access  to  valuable 
information  that  otherwise  would  be 
lost. 

HABS/HAER/HALS  documentation  is 
developed  in  a  number  of  ways.  The 
National  Park  Service  regularly  employs 
summer  teams  of  student  architects, 
engineers,  and  historians  to  develop 
HABS/HAER/HALS  documentation 
under  the  supervision  of  National  Park 
Service  professionals.  The  National  Park 
Service  also  produces  HABS/HAER/ 
HALS  documentation  in  conjunction 
with  restoration  or  other  preservation 
treatment  of  historic  buildings  managed 
by  the  National  Park  Service.  Federal 
agencies,  pursuant  to  section  110(b)  of 
the  National  Historic  Preservation  Act, 
as  amended,  record  those  historic 
properties  to  be  demolished  or 
substantially  altered  as  a  result  of 
agency  action  or  assisted  action 
(referred  to  as  mitigation  projects). 
Finally,  individuals  and  organizations 
prepare  documentation  to  HABS/HAER/ 
HALS  standards  and  donate  the 
documentation  to  the  programs. 

The  Secretary  of  the  Interior's 
Standards  describe  in  general  terms  the 
fundamental  principals  of  HABS/HAER/ 
HALS  documentation.  They  are 
supplemented  by  other  material 
describing  more  specific  guidelines, 
preferred  techniques  fo^  architectural 
photography,  and  formats  for  written 
historical  reports.  This  technical 
information  is  found  in  the  procedure 
manuals  for  the  individual  programs. 

These  guidelines  contain  useful 
information  on  how  to  produce 
documentation  for  other  archives,  such 
as  state  or  local  archives.  The  State 
Historic  Preservation  Officer  (SHPO)  or 
the  state  library  should  be  consulted 
regarding  archival  requirements  if  the 
documentation  is  to  become  part  of  its 
collection.  In  establishing  archives,  the 
important  questions  of  durability  and 
reproducibility  should  be  considered  in 
relation  to  the  purposes  of  the 
collection. 

Documentation  prepared  for  the 
HABS/HAER/HALS  collections  must 
meet  the  requirements  below.  The 
HABS/HAER/HALS  office  of  the 
National  Park  Service  reserves  the  right 
to  refuse  documentation  that  does  not 
meet  these  requirements. 


Content 

Standard:  Documentation  shall 
adequately  explicate  and  illustrate  what 
is  significant  or  valuable  about  the 
historic  building,  site,  structure,  object 
or  landscape  being  documented. 

Guideline:  Documentation  shall  meet 
one  of  the  following  requirements  for 
content: 

A.  Level  I 

1.  Drawings:  a  full  set  of  measured 
drawings  depicting  existing  or  historic 
conditions 

2.  Photographs:  photographs  with 
large-format  negatives  of  exterior  and 
interior  views;  photocopies  with  large- 
format  negatives  of  select,  existing 
drawings  or  historic  views  that  are 
produced  in  accordance  with  the  U.S. 
Copyright  Act  (as  amended) 

3.  Written  data:  history  and 
description 

B.  Level  II 

1.  Drawings:  select  existing  drawings, 
where  available,  may  be  photographed 
with  large-format  negatives  or 
photographically  reproduced  on  Mylar 
in  accordance  with  the  U.S.  Copyright 
Act,  as  amended 

2.  Photographs:  photographs  with 
large-format  negatives  of  exterior  and 
interior  views,  or  historic  views  where 
available  and  produced  in  accordance 
with  the  U.S.  Copyright  Act,  as 
ame*hded 

3.  Written  data:  history  and 
description 

C.  Level  III 

1.  Drawings:  sketch  plan 

2.  Photographs:  photographs  with 
large-format  negatives  of  exterior  and 
interior  views 

3.  Written  data:  short  form  for 
historical  reports 

Commentary.  The  kind  emd  amount  of 
documentation  should  be  appropriate  to 
the  nature  and  significance  of  the 
subject.  For  example.  Level  I  would  be 
inappropriate  for  a  building  that  is  a 
minor  element  of  an  historic  district, 
notable  only  for  context  and  scale.  A 
full  set  of  measured  drawings  for  such 
a  minor  building  would  be  expensive 
and  would  likely  add  litUe  new  insight 
into  the  growth  and  development  of  the 
built  environment  at  either  the  local, 
regional,  or  national  level.  Large-format 
photography  (Level  III)  would  be  the 
more  appropriate  choice  for 
documenting  this  type  of  building. 

Similarly,  the  aspect  of  the  building, 
site,  structure,  object  or  landscape  being 
documented  should  reflect  the  subject's 
overall  significance.  For  example, 
measured  drawings  of  Dankmar  Adler 
and  Louis  Sullivan's  Auditorium 
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Building  in  Chicago  should  indicate  not 
only  facades,  floor  plans  and  sections, 
but  also  the  innovative  structural  and 
mechanical  systems  that  were 
incorporated  into  that  building.  Large- 
format  photography  of  Gunston  Hall  in 
Fairfax  County,  Virginia,  to  take  another 
example,  should  clearly  show  William 
Buckland's  hand-carved  moldings  in  the 
Palladian  Room,  as  well  as  other  views, 
since  Buckland's  role  in  the  creation  of 
the  building  is  one  of  the  reasons  why 
Gunston  Hall  is  considered 
architecturally  significant. 

HABS/HAER/HALS  documentation  is 
usually  in  the  form  of  measured 
drawings,  photographs,  and  written 
data.  While  the  criteria  in  this  section 
have  addressed  only  these  media, 
documentation  need  not  be  limited  to 
them.  Other  media,  such  as  films  of 
industrial  processes,  can  be — and  have 
been — used  to  document  historic 
buildings,  sites,  structures,  objects  and 
landscapes.  If  other  media  are  to  be 
used,  the  HABS/HAER/HALS  office 
should  be  contacted  before  recording. 

The  selection  of  the  appropriate 
documentation  level  will  vary  from  one 
project  to  the  next.  For  mitigation 
documentation  projects,  this  level  will 
be  selected  by  the  National  Park  Service 
Regional  Office  and  communicated  to 
the  agency  responsible  for  completing 
the  documentation.  Generally,  Level  I 
documentation  is  required  for  nationally 
significant  buildings  and  structures, 
defined  as  National  Historic  Landmarks 
and  the  primary  historic  units  of  the 
National  Park  Service. 

On  occasion,  factors  other  than 
significance  will  dictate  the  selection  of 
another  level  of  docurtientation.  For 
example,  if  a  rehabilitation  of  a  property 
is  planned,  the  owner  may  wish  to  have 
a  full  set  of  as-built  drawings,  even 
though  the  property  may  not  merit  Level 
I  documentation. 

HABS  Level  I  measured  drawings 
usually  depict  existing  conditions 
through  the  use  of  a  site  plan,  floor 
plans,  elevations,  sections  and 
construction  details.  HAER  Level  I 
measured  drawings  will  frequently 
depict  original  conditions  where 
adequate  historical  material  exists,  so  as 
to  illustrate  manufacturing  or 
engineering  processes. 

Level  II  documentation  differs  from 
Level  I  by  substituting  copies  of  existing 
drawings,  either  original  or  alteration 
drawings,  for  recently  executed 
measured  drawings.  If  this  is  done,  the 
drawings  must  meet  HABS/HAER/ 
HALS  requirements  outlined  below  and 
be  free  of  copyrights.  While  existing 
drawings  are  rarely  as  suitable  as  as- 
built  drawings,  they  are  adequate  in 
many  cases  for  documentation 


purposes.  Only  when  the  desirability  of 
having  as-built  drawings  is  clear  are 
Level  I  measured  drawings  required  in 
addition  to  existing  drawings.  If  existing 
drawings  are  housed  and  preserved  in 
an  accessible  archival  collection,  their 
reproduction  for  HABS/HAER/HALS 
may  not  be  necessary.  In  other  cases, 
Level  I  measured  drawings  are  required 
in  the  absence  of  existing  drawings. 

Level  III  documentation  requires  a 
sketch  plan  if  it  helps  to  explain  the 
structure,  site,  or  landscape.  A  short 
historical  report  should  supplement  the 
photographs  by  explaining  what  is  not 
readily  visible. 

The  HABS/HAER/HALS  office 
reserves  the  right  to  refuse 
documentation  that  does  not  meet  these 
requirements  for  content. 

Quality 

Standard;  Documentation  shall  be 
prepared  accurately  from  reliable 
sources  with  limitations  clearly  stated  to 
permit  independent  verification  of  the 
information. 

Guideline:  Documentation  shall  meet 
the  following  requirements  for  quality: 

A.  Measured  cfra wings:  Measured 
drawings  shall  be  produced  from 
recorded,  accurate  measurements. 
Portions  of  the  building  that  were  not 
accessible  for  measurement  should  not 
be  drawn  on  the  measured  drawings  but 
clearly  labeled  as  not  accessible  or 
drawn  from  available  construction 
drawings  and  other  sources.  No  part  of 
the  measured  drawings  shall  be 
produced  from  hypothesis  or  non- 
measurement  related  activities.  Level  I 
measured  drawings  shall  be 
accompanied  by  a  set  of  field  notebooks 
in  which  the  measurements  were  first 
recorded.  Other  drawings  prepared  for 
Levels  II  and  III  shall  include  a 
statement  describing  where  the  original 
drawings  are  located. 

B.  Large-forjnat  photographs:  Large- 
format  photographs  shall  clearly  depict 
the  appearance  of  the  property  and  areas 
of  significance  of  the  recorded  building, 
site,  structure,  object  or  landscape.  Each 
view  shall  be  perspective-corrected  and 
fully  captioned. 

C.  Written  data:  Written  history  and 
description  for  Levels  I  and  II  shall  be 
based  on  primary  sources  to  the  greatest 
extent  possible.  For  Level  III,  secondary 
sources  may  provide  adequate 
information;  if  not,  primary  research 
will  be  necessary.  A  frank  assessment  of 
the  reliability  and  limitations  of  the 
sources  shall  be  included.  Within  the 
written  history,  statements  shall  be 
footnoted  as  to  their  sources,  where 
appropriate.  The  written  data  shall 
include  a  methodology  section 
specifying  the  name  of  the  researcher, 


date  of  research,  sources  consulted,  and 
the  limitations  of  the  project. 

Commentary.  The  quality  of 
architectural  documentation  cannot  be 
easily  prescribed  or  quantified,  but  it 
derives  from  a  process  in  which 
thoroughness  of  research  and  factual 
accuracy  play  a  large  part,  and  it  acts, 
for  better  or  worse,  as  a  measure  of  the 
integrity  and  reliability  of  the 
information.  HABS/HAER/HALS 
promotes  documentation  of  the  highest 
quality  and  the  principle  of 
independent  verification  of  all  factual 
information. 

The  HABS/HAER/HALS  office 
reserves  the  right  to  refuse 
dociimentation  that  does  not  meet  these 
requirements  for  quality. 

Materials 

Standard:  Documentation  shall  be 
prepared  on  materials  that  are  readily 
reproducible,  durable  and  in  standard 
sizes. 

Guideline:  The  following  material 
requirements  shall  be  met  for  all  levels 
of  documentation: 

A.  Measured  Drawings 

Readily  Reproducible:  Ink  on 
translucent  material,  such  as  Mylar. 

Durable:  Ink  on  archival  media. 

Standard  Sizes:  Three  sizes:  19''x24'', 
24"x36"  or  34''x44" 

B.  Large-Format  Black  &■  White 
Photographs 

Readily  Reproducible:  One  print  per 
negative. 

Durable:  Photography  processed  and 
stored  according  to  archival  standards; 
negatives  on  safety  film  only;  prints  on 
fiber  paper,  such  as  AZO  paper;  no 
resin-coated  paper. 

Standard  Sizes:  Three  sizes:  4''x5'', 
5">^7"  or  8''xl0''. 

C.  Large-Format  Color  Transparencies 

Readily  Reproducible:  One  identical 
black  &  white  negative  and  print  per 
color  transparency;  one  duplicate 
transparency  and  electrostatic  or  laser 
copy  per  color  transparency. 

Durable:  Photography  processed  and 
stored  according  to  archival  standards 

Standard  Sizes:  Three  sizes:  4''x5', 
5"x7"  or  S'^lO" 

D.  Written  History  and  Description 

Readily  Reproducible:  Clean  copy  for 
photocopying 
Durable:  Archival  bond 
Standard  Sizes:  8V2''xll'' 

E.  Field  Records 

Readily  Reproducible:  Field 
notebooks  may  be  photocopied.  Photo 
identification  sheet  shall  accompany 
35mm  negatives  and  contact  sheets. 
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Presentation 

Standard:  D  )cumentation  shall  be 
clearly  and  coi  icisely  produced. 

Guideline:  T  le  following 
requirements  f  Dr  presentation  shall  be 
met  for  all  levi  Is  of  documentation: 

A.  Measurec  Drawings:  Level  I 
measured  drav  'ings  shall  be  lettered 
mechanically  {i.e.,  CAD,  Leroy  or 
similar)  or  in  a  hand-printed  equivalent 
style.  Adequat ;  dimensions  shall  be 
included  on  al  sheets.  Level  III  sketch 
plans  should  b  3  neat  and  orderly. 

B.  Large-forr  lat  photographs:  Level  I 
photographs  sl  all  include  duplicate 
photographs  tli  at  include  a  scale.  Level 
II  and  III  photographs  shall  include,  at 
a  minimum,  at  least  one  photograph 
with  a  scale,  u!  ually  of  the  principal 
facade. 

C.  Written  h;  story  and  description: 
Data  shall  be  t]  pewritten  or  laser 
printed  on  boni,  following  accepted 
rules  of  gramm  ir. 

Commentary .  The  HABS/HAER/ 
HALS  office  re  lerves  the  right  to  refuse 
documentation  that  does  not  meet  these 
requirements  f(  ir  presentation. 

Architectural  4nd  Engineering 


Prepared  for  Other 


Documentatiot 
Purposes 

Where  a  preservation  planning 
process  is  initiated ,  architectural  and 
engineering  do  :umentation,  like  other 
treatment  activ  ties,  is  undertaken  to 
achieve  the  goa  Is  identified  by  that 
process.  Docun  lentation  is  deliberately 
selected  as  a  tr(  atment  for  properties 
evaluated  as  sij  nificant,  and  the 


development  of  the  documentation 
program  for  a  property  follows  from  the 
planning  objectives.  Documentation 
efforts  focus  on  the  significant 
characteristics  of  the  historic  subject,  as 
defined  in  the  previously  completed 
evaluation.  The  selection  of  a  level  of 
documentation  techniques  (measured 
drawings,  photography,  etc.)  is  based  on 
the  significance  of  the  subject  and  the 
management  needs  for  which  the 
documentation  is  being  performed.  For 
example,  the  kind  and  level  of 
documentation  required  to  record  a 
historic  property  for  easement  purposes 
may  be  less  detailed  than  the  kind  and 
level  required  as  mitigation  prior  to 
destruction  of  the  property.  In  the 
former  case,  essential  documentation 
might  be  limited  to  portions  of  the 
property  controlled  by  the  easement 
(exterior  facades,  for  example),  while  in 
the  latter  case,  significant  interior 
architectural  features  and  non-visible 
structural  details  would  also  be 
documented. 

HABS/HAER/HALS  encourages  other 
archives  to  use  the  Secretary  of  the 
Interior's  Standards  and  related  HABS/ 
HAER/HALS  guidelines  as  a  basis  for 
their  own  documentation  guidelines. 
Levels  of  documentation  and  the 
durability  and  sizes  of  the  items  may 
vary  depending  on  the  intended  use  of 
the  materials  and  various  storage  and 
preservation  considerations.  Review  of 
documentary  sources  and  the  periodic 
verification  of  factual  information  in  the 
documentation  are  among  the  best 
means  of  assuring  quality.  The 
reliability  of  the  documentation  is  only 
strengthened  by  an  accounting  of  the 
limitations  of  the  research  and  physical 
examination  of  the  property,  and  by 
retaining  the  primary  data  (field 
measurements  and  notebooks)  ft-om 
which  the  archival  record  was 
produced.  The  long-term  usefulness  of 
the  documentation  is  directly  related  to 
the  quality  and  durability  of  the 
materials  (ink,  paper,  film,  etc.]  used  to 
record  the  historic  resource. 

Dated:  March  18.  2003. 
E.  Blaine  Cliver, 

Chief. 

IFR  Doc.  03-18197  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4312-52-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1023  (Final)] 

Certain  Ceramic  Station  Post 
Insulators  From  Japan 

agency:  United  States  International 
Trade  Commission. 


ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-1023  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Japan  of  certain  ceramic  station 
post  insulators.  1 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  June  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Cutchin  (202-205-3396),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (bttp:// 
www.usitc.gov].  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 
Background.— Tlie  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 


'  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  "station  post  insulators 
manufactured  of  porcelain,  of  standard  strength, 
high  strength,  or  extra-high  strength,  solid  core  or 
cavity  core,  single  unit  or  stacked  unit,  assembled 
or  unassembled,  and  with  or  without  hardware 
attached,  rated  at  115  kilovolts  (kV)  voltage  class 
and  above  (550  kilovolt  Basic  Impulse  Insulation 
Level  (Bll.)  and  above),  including,  but  not  limited 
to,  those  manufactured  to  meet  the  following 
American  National  Standards  Institute.  Inc.  (ANSI) 
standard  class  specifications:  T.R,-286,  T.R.-287, 
T.R.-288,  T.R.-289,  T.R.-291.  T.R.-295.  T.R.-304. 
T.R.-308.  T.R.-312,  T.R.-316,  T.R.-362  and  T.R.- 
391.  Subject  merchandise  is  classifiable  under 
subheading  8546.20.00.  (statistical  reporting  number 
8546.20.0060)  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS). 
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ceramic  station  post  insulators  from 
Japan  are  being  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U,S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on 
December  31,  2002,  by  Lapp  Insulator 
Company  LLC,  Le  Roy,  NY;  Newell 
Porcelain  Co.,  Inc.,  Newell,  WV;  Victor 
Insulators,  Inc,  Victor,  NY;  and  the 
lUE-CWA,  AFL-CIO,  Washington,  DC. 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  this 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  1677(9),  who  are 
parties  to  the  investigation.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigation  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  October  16,  2003, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  coimection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  October  30,  2003,  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 


the  Secretary  to  the  Commission  on  or 
before  October  21,  2003.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  October  24, 
2003,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  October  23,  2003.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  November  6, 
2003;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  November  6, 
2003.  On  November  24,  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  November  26,  2003,  but  such 
final  comments  must  not  contain  new 
factual  information  and  must  otherwise 
comply  with  section  207.30  of  the 
Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended,  67  FR  68036  (November  8, 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 


each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  )uly  15.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-18348  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  702O-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  303-TA-23,  731-TA- 
566-570,  and  731-TA-641  (Final) 
(Reconsideration)  (Second  Remand)] 

Ferrosilicon  From  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine,  and 
Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  and  scheduling  of 
remand  proceedings. 

summary:  The  United  States 
International  Trade  Commission 
(Commission)  hereby  gives  notice  of  the 
court-ordered  remand  of  its 
reconsideration  proceedings  pertaining 
to  countervailing  duty  Investigation  No. 
303-TA-23  (Final)  concerning 
ferrosilicon  from  Venezuela,  and 
antidumping  Investigation  Nos.  731- 
TA-566-570  and  731-TA-641  (Final) 
concerning  ferrosilicon  from  Brazil, 
China,  Kazakhstan,  Russia,  Ukraine,  and 
Venezuela. 

EFFECTIVE  DATE:  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cassise,  Office  of 
Investigations,  telephone  202-708- 
5408,  or  Marc  A.  Bernstein,  Office  of 
General  Counsel,  telephone  202-205- 
3087,  U.S.  International  Trade 
Commission.  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov]. 
SUPPLEMENTARY  INFORMATION: 
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the  extent  permitted  by  section  201.8  of 
the  Commission's  rules,  as  amended,  67 
FR  68036  (Nov.  8,  2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Parties  are  also  advised  to  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subpart  A  (19  CFR  part  207)  for 
provisions  of  general  applicability 
concerning  written  submissions  to  the 
Commission. 

Participation  in  the  Proceedings 

Only  those  persons  who  were  parties 
to  the  previous  reconsideration 
proceedings  [i.e.,  persons  listed  on  the 
Commission  Secretary's  service  list) 
may  participate  as  parties  in  the  second 
remand  proceedings. 

Public  Vote 

The  Commission  will  vote  on  the 
remand  determinations  at  a  public 
meeting  scheduled  to  be  held  on 
Monday,  August  18,  2003.  The  meeting 
is  tentatively  scheduled  for  11  a.m. 

Authority:  This  action  is  taken  under  the 
authority  of  title  VII  of  the  Tariff  Act  of  1930 
as  amended.  ' 

Issued:  July  15,  2003. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary. 

(FR  Doc.  03-18426  Filed  7-18-03;  8:45  am] 

BILLING  CODE  702(M)2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  March  21,  2003  and 
published  in  the  Federal  Register  on 
April  9.  2003,  (68  FR  17403),  Boehringer 
Ingelheim  Chemicals,  Inc.,  2820  N. 
Normandy  Drive,  Petersburg,  Virginia 
23805,  made  application  by  renewal  to 
the  Drug  Enforcement  Administfation 
(DEA)  to  be  registered  as  an  importer  of 
Phenylacetone  (8501),  a  basic  class  of 
controlled  substances  listed  in  Schedule 
II. 

The  firm  plans  to  import 
Phenylacetone  for  bulk  manufacture  of 
amphetamine. 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Boehringer  Ingelheim 
Chemicals,  Inc.  to  import  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1,  1971,  at  this  time.  DEA 
has  investigated  Boehringer  Ingelheim 
Chemicals,  Inc.  on  a  regular  basis  to 
ensm-e  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
.  company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  July  2.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of     ^ 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  03-18477  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  March  14,  2003,  and 
published  in  the  Federal  Register  on 
April  2,  2003,  (68  FR  16088),  Cedarburg 
Pharmaceuticals,  LLC,  870  Badget 
Circle,  Grafton,  Wisconsin  53204,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
dihydromorphine  (9145),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

The  firm  plans  to  use  this  substance 
in  the  conversion  process  to  produce  a 
Schedule  II  controlled  substance, 
hydromorphone. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Cedarburg 
Pharmaceuticals,  LLC,  to  manufacture 
the  listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated 
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Cedarburg  Pharmaceuticals,  LLC.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
secvirity  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Dated:  July  3,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  03-1848*  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  March  21,  2003,  and 
published  in  the  Federal  Register  on 
April  9,  2003,  (68  FR  17405),  Dade 
Behring  Inc.,  Route  896  Corporate 
Boulevard,  Building  100,  Attn:  RA/QA, 
P.O.  Box  6101,  Newark,  Delaware 
19714,  made  application  by  letter,  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  

Ecgonlne  (9180)  

Morphine  (9300)  

1 

II 
II 

The  firm  plans  to  produce  bulk 
products  used  for  the  manufacture  or 
reagents  and  drug  calibrator/controls, 
DEA  exempt  products.  No  comments  or 
objections  have  been  received.  DEA  has 
considered  the  factors  in  Title  21, 
United  States  Code,  section  823(a)  and 
determined  that  the  registration  of  Dade 
Behring  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  tinie.  DEA  has 
investigated  Dade  Behring  Inc.  to  ensure 
that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 


company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  July  2,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-18479  Filed  7-18-03;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulation  (CFR),  notice  is  hereby  given 
that  on  October  24,  2002,  Noramco  Inc., 
500  Old  Swedes  Landing  Road, 
Wilmington,  Delaware  19801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  ^o  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Ooium  (raw)  (9600)    

II 

Poppy  Straw  Concentrate  

II 

The  firm  plans  to  import  the  listed 
controlled  substances  for  the  bulk 
manufacture  of  other  controlled 
substances. 

Any  manufactiu-er  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 


such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  Federal  Register 
Representative,  Office  of  Chief  Counsel 
(CCD)  and  must  be  filed  no  later  than 
September  19,  2003. 

"This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23,  1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  II 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c),  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  July  2,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  0.3-18480  Filed  7-18-03;  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  March  1 1 .  2003,  and 
published  in  the  Federal  Register  on 
April  2,  2003,  (68  FR  16091), 
Organichem  Corporation,  33  Riverside 
Avenue,  Rensselar,  New  York  12144, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


Amphetamine  (1100)  .... 

Pentobarbital  (2270)  

Methylphenidate  (1724) 
Meperidine  (9230)  


Schedule 


The  firm  plans  to  manufacture  bulk 
products  for  use  internally  and  for 
distribution  to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
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and  determined  that  the 
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Dated:  July  3, 12003. 
Laura  M.  Nagel 

Deputy  Assistar,  f , 

Diversion  Contn  il, 

A  dministration . 

[FR  Doc.  03-18-:  75  Filed  7-18-03;  8:45  am) 

BILLING  CODE  441  (  -09-M 


Administrator.  Office  of 
I.  Drug  Enforcement 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcertient  Administration 

Manufacturer  bf  Controlled 
Substances;  Notice  of  Registration 


tlie 


Nev 


By  Notice 
published  in 
April  9,  2003 
(USA)  Inc., 
Pennsville. 
application  by 
EnJForcement 
registered  as  a 
basic  classes  o 
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March  21.  2003,  and 
Federal  Register  on 
68  FR  17408),  Siegfried 
Industrial  Park  Road, 

Jersey  08070,  made 
renewal  to  the  Drug 
inistration  to  be 
)ulk  manufacturer  of  the 
controlled  substances 


Dijg 


Amphetamine  (IJOO) 
Mettiylphenidate   1724) 
Amtxjbarbital  (21  >5) 
Pentobartjital  (22  ro) 
Secobarbital  (231 5) 
Glutethimide  (25^0) 
Codeine  (9050) 
Oxycodone  (9144) 
Hydrocodone  (91 93) 
Methadone  (925( ) 
Methadone-inlem  lediate 
Dextropropoxyphi  jne 

dosage  forms)  9273). 
Morphine  (9300) 


ajis 
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distribution  as 
customers. 


(9254)  ... 
bulk   (non- 


Schedule 


II 


to  manufacture  the 
substances  for 
3ulk  products  to  its 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Siegfried  (USA)  Inc.  to 
manufacture  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Siegfried  (USA)  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  Fuly  2,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-18476  Filed  7-18-03;  8:45  am| 

BILUNG  CODE  4410-09-M  . 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration. 

Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Registration 

By  Notice  dated  March  21.  2003.  and 
published  in  the  Federal  Register  on 
April  9,  2003,  (68  FR  17405).  Syva 
Company.  Dade  Behring  Inc..  Regulatory 
Affairs  Department  EI-310,  20400 
Mariana  Avenue,  Cupertino.  California. 
95014.  made  application  by  letter  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  memufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  

Ecgonine  (9180)  

Morphine  (9300)  

1 

H 
II 

The  firm  plans  to  produce  bulk 
products  used  for  the  manufacture  of 
reagents  and  drug  calibrator/controls. 
DEA  exempt  products. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Syva  Company.  Dade 
Behring  Inc.  to  manufacture  the  listed 


controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Syva  Company,  Dade 
Behring  Inc.  to  ensure  that  the 
company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  July  2,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  03-18478  Filed  4-18-03;  8:45  am] 

eiLUNG  CODE  44ia-09-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Return  A — 
Monthly  Return  of  Offenses  Known  to 
the  Police  and  Supplement  to  Return 
A — Monthly  Return  of  Offenses  Known 
to  the  Police. 

« 

The  Department  of  Justice  (DOJ). 
Federal  Bureau  of  investigations,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68,  Number  93,  page 
25907  on  May  14.  2003,  allovdng  for  a 
60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  August  20,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 


Federal  Register / Vol.  68,  No.  139 /Monday,  July  21.  2003 /Notices 


43167 


should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  QC  20503.  or 
facsimile  (202)  395-5806. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  ene  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Return  A — Monthly  Return  of  Offensfes 
Known  to  the  Police  and  Supplement  to 
Return  A — Monthly  Return  of  Offenses 
Known  to  the  Police. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  Number:  4-92 7 A  and 
4-919;  Criminal  Justice  Services 
Division,  FBI,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Local  and  State  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  collect  data  regarding 
criminal  offenses  and  their  respective 
clearances  throughout  the  United  States. 
Data  is  tabulated  and  published  in  the 
annual  Crime  in  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
16,971  agencies  with  407,304  responses 
(including  zero  reports)  at  an  average  of 
21  minutes  a  month  devoted  to 


compilation  of  data  for  this  information 
collection. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  approximately 
142,556  hours  annual  burden  associated 
with  this  information  colleption. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division. 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600,  601 
D  Street,  NW..  Washington,  DC  20530. 

Dated:  July  15.  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  fustice. 
[FR  Doc.  03-18358  Filed  7-18-03;  8:45  am) 

BILUNG  CODE  4410-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Strengthening  l^bor  Systems  In 
Central  America 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA  03-20). 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  The  U.S. 
Department  of  Labor  (USDOL),  Bureau, 
of  International  Labor  Affairs  (ILAB), 
aimounces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement 
(hereafter  referred  to  as  "grant")  to  one 
or  more  qualifying  organizations. 
USDOL  will  award  up  to  U.S.  $6.75 
million  through  one  or  more  grants  to  an 
organization  or  organizations  to  improve 
labor  law  compliance  in  the  Central 
American  region  (Costa  Rica,  El 
Salvador,  Guatemala.  Honduras,  and 
Nicaragua)  by  strengthening  the 
capacity  of  labor  ministries  to  enforce 
national  labor  laws  and  increasing 
knowledge  among  employers  and 
workers  of  their  responsibilities  and 
rights  under  such  laws.  Proposals  must 
be  regional  in  scope  and  respond  to  the 
entire  Statement  of  Work  as  contained 
in  section  III,  but  applicants  will  not  be 
penalized  for  lacking  previous 
experience  with  regional  projects.  For 
example,  organizations  with  experience 
in  only  one  country  will  be  judged 
based  on  the  success  they  achieved  in 
that  country  and  their  proposal  for  how 
they  plan  to  work  successfully 
throughout  the  rest  of  the  targeted 
region.  Partnerships  between  more  than 
one  organization  are  also  eligible  and 


encouraged,  in  particular  with  qualified- 
regional  K -based  organizations  in  order 
to  build  local  capacity,  although  in  such 
a  case  a  lead  organization  must  be 
identified. 

DATES:  The  closing  date  for  receipt  of 
applications  is  Friday,  August  22.  2003. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  as  part  of 
this  Federal  Register  notice  and  in  the 
Federal  Register,  which  may  be 
obtained  from  your  nearest  U.S. 
Government  office  or  public  library  or 
online  at  http://wH-w.archives.gov/ 
federal_register/in  dex.h  tml. 
Applications  must  be  delivered  to:  U.S. 
Department  of  Labor.  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW,  Room  N-5416,  Attention: 
Lisa  Harvev.  Reference:  SGA  03-20. 
Washington,  DC  20210. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express.  UPS. 
etc..  will  be  accepted;  the  applicant, 
however,  bears  the  responsibility  for 
timely  submission.  Applications  that  do 
not  meet  the  conditions  set  forth  in  this 
notice  will  not  be  honored.  No 
exceptions  to  the  mailing  and  delivery 
requirements  $et  forth  in  this  notice  will 
be  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  e-mail  address: 
harvey.lisa@dol.gov,  tel:  (202)  693-4570 
(this  is  not  a  toll-free  number). 

I.  Authority 

ILAB  is  authorized  to  award  and 
administer  this  program  by  the 
Consolidated  Appropriations 
Resolution.  2003.  Public  Law  108-7, 
117  Stat.  11  (2003). 

n.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international, 
educational,  or  not-for-profit 
organization  (including  faith-based 
organizations)  with  experience 
effectively  implementing  projects  in  the 
relevant  technical  field(s)  and  working 
with  foreign  national  government 
ministries,  regional  and  local 
government  entities,  employers  and 
employer  organizations,  workers  and 
labor  organizations,  and  non- 
governmental and  community-based 
organizations  is  eligible  for  this  grant(s). 
All  applicants  are  requested  to  complete 
the  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants  (OMB  No. 
1225-0083)  (see  Appendix  A).  Labor 
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B.  Submission  of  Applications 

One  (1)  blue  ink-signed  original, 
complete  appl  cation  in  English  plus 
two  (2)  copies  of  the  application  must 
be  submitted  t )  the  U.S.  Department  of 
Labor.  Procure  ment  Services  Center.  200 
Constitution  Avenue,  NW.,  Room  N- 
5416.  Washing  ton.  DC  20210,  no  later 
than  4:45  p.m.  Eastern  Time  on  the 
established  du  j  date.  To  aid  with  review 
of  applications .  Applicants  may  elect  to 
submit  three  ['. )  additional  paper  copies 
of  the  applicat  on  (five  total). 
Applicants  wh  d  do  not  provide 
additional  cop  es  will  not  be  penalized. 

The  applicat  ion  must  consist  of  two 
(2)  separate  pa  ts.  Part  I  of  the 
application  mi  st  contain  the  StandcU-d 
Form  (SF)  424,  "Application  for  Federal 
Assistance"  an  d  sections  A-F  of  the 
Budget  Inform;  tion  Form  SF  424A  (see 
Appendix  A).  '  'hese  forms  are  also 
available  at  htt  j://www.whitehouse.gov/ 
omb/grants.  Pa  rt  11  must  contain  a 
technical  propi  )sal  that  demonstrates 
capabilities  in  iccordance  with  the 
statement  of  work  (section  III)  and  the 
selection  criteria  (section  XI).  The 
application  shduld  include  the  name, 
address,  telephpne  and  fax  numbers, 
and  e-mail  addi'ess  (if  applicable)  of  a 
key  contact  peijson  at  the  applicant's 
organization  in|  case  questions  should 
arise.  I 

To  be  considered  responsive  to  this 
solicitation,  th^  application  must 


consist  of  the  above-mentioned  separate 
sections  not  to  exceed  45  single-sided 
{8V2''x  11'  or  A4).  double-spaced, 
12-point  font,  typed  pages  for  which  a 
response  is  submitted.  Major  sections 
and  subsections  of  the  application 
should  be  divided  and  clearly  identified 
{e.g.,  with  tab  dividers),  and  all  pages 
shall  be  numbered.  Applicants  are 
required  to  propose  that  a  project 
address  ALL  of  the  project  objectives 
identified  in  the  Statement  of  Work  in 
section  III.  Any  applications  that  do  not 
conform  to  these  standards  may  be 
deemed  non-responsive  to  this 
solicitation  and  may  not  be  evaluated. 
The  application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  Standard  forms,  attachments, 
resumes,  exhibits,  letters  of  support,  and 
the  abstract  are  not  counted  towards  the 
page  limit.  If  an  applicant  exceeds  the 
stated  page  limit,  the  review  panel  has 
the  discretion  to  deduct  IQ  points. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified,  or  it  will 
not  be  considered.  Applications  sent  by 
e-mail,  telegram,  or  facsimile  (FAX)  will 
not  be  accepted.  Applications  sent  by 
other  delivery  services,  such  as  Federal 
Express,  UPS,  etc.,  will  be  accepted;  the 
applicant,  however,  bears  the 
responsibility  for  timely  submission. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  No  exceptions  to  the 
mailing,  delivery,  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted. 

Any  application  received  at  the  Office 
of  Procurement  Services  after  4:45  pm 
Eastern  Time  on  Friday,  August  22, 
2003  will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

•  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  the  closing  date;  or 

•  It  was  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  no  later  than 
5  pm  at  the  place  of  mailing  two  (2) 
working  days  (excluding  weekends  and 
Federal  holidays),  prior  to  the  closing 
date;  or 

•  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 


application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  is  the  date 
entered  by  the  Post  Office  receiving 
clerk  on  the  "Express  Mail/  Next  Day 
Service — Post  Office  to  Addressee"  label 
and  the  postmark  on  the  envelope  or 
wrapper  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark"  has  the 
same  meaning  as  defined  above. 
Therefore,  applicants  should  request 
that  the  postal  clerk  place  a  legible  hand 
cancellation  "bull's-eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington  DC  area 
has  been  slow  and  erratic  due  to 
concerns  involving  anthrax 
contamination.  Applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  with  your  delivery 
service. 

D.  Funding  Levels 

Up  to  U.S.  $6.75  miUion  is  available 
for  this  project,  and  USDOL  reserves  the 
right  to  award  more  than  one  grant. 
USDOL  may  award  one  or  more  grants 
to  one  organization  or  several,  or  to  a 
partnership  of  more  than  one 
orgeuiization.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
approval  (see  section  IV). 

E.  Program  Duration 

The  diu-ation  of  the  project  funded  by 
this  SGA  is  up  to  four  (4)  years.  The 
start  date  of  program  activities  will  be 
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negotiated  upon  award  of  the  grant, 
which  will  take  place  no  later  than 
September  30,  2003. 

III.  Statement  Of  Work 

USDOL  is  seeking  qualified 
organizations  that  will  implement,  in 
partnership  with  USDOL,  a  regional 
project  in  Central  America  (Costa  Rica, 
El  Salvador,  Guatemala,  Honduras, 
Nicaragua)  to  improve  compliance  with 
national  labor  laws  by  strengthening 
enforcement  systems  and  increasing 
knowledge  of  labor  laws  among 
employers  and  workers.  Specific  project 
objectives  are  identified  in  section  III.C. 
Applicants  should  submit  proposals 
that  are  regional  in  scope  and 
demonstrate  the  organization's 
capabilities  to  implement  a  project  in 
accordance  with  the  Statement  of  Work 
and  the  selection  criteria.  Applicants, 
however,  will  not  be  penalized  for 
lacking  previous  experience  working  on 
regional  projects.  For  example, 
organizations  with  experience  in  only 
one  country  will  be  judged  based  on  the 
success  they  achieve  in  that  country  and 
their  proposal  for  working  successfully 
throughout  the  rest  of  the  targeted 
region.  USDOL  encourages  applicants  to 
be  creative  in  proposing  innovative  and 
cost-effective  interventions  that  will 
produce  a  demonstrable  and  sustainable 
impact. 

Funds  will  be  provided  by  grant  to 
qualifv'ing  organizations.  The  grant  will 
be  actively  managed  by  USDOL/ILAB  to 
assure  achievement  of  the  stated  project 
objectives.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
policies  and  approval  (see  section  IV). 

Note:  Selection  of  an  organization  as  a 
grantee  does  not  constitute  approval  of  the 
grant  application  as  submitted.  Before  the 
actual  grant  is  awarded,  USDOL  may  enter 
into  negotiations  about  such  items  as 
program  components,  funding  levels,  and 
administrative  systems  in  place  to  support 
grant  implementation.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
application.  Award  is  also  contingent  upon 
signature  of  a  letter  of  agreement  between 
USDOL  and  relevant  ministries  in  target 
countries. 

A.  Background  and  Problem  Statement 

The  United  States  and  five  Central 
American  countries  (Costa  Rica,  El 
Salvador,  Guatemala,  Honduras,  and 
Nicaragua)  are  engaged  in  negotiations 
toward  a  comprehensive  free  trade 
agreement.  In  the  area  of  labor,  one  of 
the  objectives  of  the  United  States  is  to 
improve  labor  law  compliance  in  the 
region  by  seeking  an  appropriate 
commitment  from  the  Central  American 
countries  to  effectively  enforce  their 


laws  and  to  educate  employers  and 
workers  about  their  obligations  and 
rights  under  such  laws. 

The  Central  American  countries  have 
requested  further  technical  assistance 
from  the  U.S.  to  strengthen  the  capacity 
of  their  labor  ministries  to  enforce  labor 
laws.  Among  the  specific  areas 
identified  by  the  countries  for  technical 
assistance  are  the  promotion  and 
dissemination  of  information  on 
national  labor  laws  and  their 
application  throughout  the  population, 
particularly  among  workers  and 
employers;  strengthening  of  labor 
inspection  systems;  and  developing  and 
strengthening  alternative  dispute 
resolution  systems. 

Among  the  areas  of  concern  cited  in 
these  and  other  sources  and  areas  in 
which  USDOL  hopes  to  provide 
assistance,  are:. 

•  The  need  to  strengthen  effective 
enforcement  of  labor  laws. 

•  The  need  to  strengthen  promotion 
of  the  freedom  of  association  and 
collective  bargaining  principles. 

•  The  need  to  increase  knowledge 
among  employers  and  workers  regarding 
national  labor  laws. 

•  The  need  for  the  Ministries  of  Labor 
to  receive  sufficient  resources  from  their 
national  budgets  to  foster  improved 
laboj  relations. 

Assessments  of  the  current  status  of 
labor  rights  and  their  implementation  in 
southern  Africa  are  available  in  a  variety 
of  sources,  among  them  the  aimual  U.S. 
Department  of  State  Report  on  Human 
Rights  Practices;  the  recommendations 
of  the  Committee  of  Experts  of  the 
International  Labor  Organization's  (ILO) 
Committee  on  the  Application  of 
Conventions  and  Recommendations;  the 
recommendations  of  the  ILO's 
Committee  on  Freedom  of  Association; 
and  reports  of  the  International 
Confederation  of  Free  Trade  Unions 
(ICFTU).  USDOL/ILAB  will  post 
additional  background  information  on 
its  Web  site  at  http://www.dol. 
gov/ilab/. 

B.  Target  Population 

Applicants  shall  target  labor 
ministries,  employer  organizations  and/ 
or  individual  employers,  worker 
organizations  and/or  individual  adult 
workers  and  youth  of  l^al  working  age. 

C.  Objectives 

The  Grantee(s)  will  implement,  in 
partnership  with  USDOL,  a  project 
whose  overarching  objective  is  to 
improve  labor  law  compliance  in 
Central  America  through  strengthened 
enforcement  systems  and  increased 
knowledge  of  labor  laws  and  their 


application  among  employers  and 
workers. 

In  order  to  ensure  achievement  of  the 
project  objective,  the  Grantee(s)  will 
first,  in  conjunction  with  USDOL, 
evaluate  countries'  political  will  to 
address  the  key  areas  of  concern 
outlined  in  the  background  section. 
Applicants  should  provide  a  plan  for 
how  they  might  approach  the  evaluation 
of  these  areas  of  concern  issues  and  how 
this  evaluation  will  shape  project 
activities.  In  the  Central  American 
countries  where  the  Grantee(s),  in 
conjunction  with  USDOL,  have  decided 
according  to  the  evaluation  strategy  that 
a  country  has  demonstrated  sufficient 
political  will  and  progress  to  effectively 
address  those  concerns  and  sustain  the 
impact  of  technical  assistance  beyond 
the  life  of  the  project,  the  Grantee(s)  will 
provide  assistance  to  achieve  the 
following  specific  project  objectives 
(j,e.,  "immediate  objectives"): 

Immediate  Objective  1 :  Increased 
knowledge  among  workers  and 
employers  of  national  labor  laws  and  of 
the  available  means  to  access  labor 
ministry  services  to  enforce  the  rights 
established  by  those  laws,  in  particular: 

•  The  right  to  freedom  of  association; 

•  The  right  to  organize  and  bargain 
collectively; 

•  The  prohibition  of  the  use  of  any 
form  of  forced  or  compulsor\'  labor; 

•  Labor  protections  for  children  and 
young  people,  including  a  minimum  age 
for  the  employment  of  children  and  the 
prohibition  and  elimination  of  the  worst 
forms  of  child  labor;  and 

•  Legally-mandated  conditions  of 
work  with  respect  to  minimum  wages, 
hours  of  work,  and  occupational  safety 
and  health. 

Achievement  of  this  objective  may  be 
measured,  in  part,  through  an  increased 
number  of  requests  for  Labor  Ministry 
assistance  as  a  direct  result  of  the 
awareness  campaign. 

Immediate  Objective  2:  Strengthen 
labor  ministry  inspection  systems  to 
effectively  enforce  national  labor  laws. 
This  may  be  measured,  in  part,  through 
(a)  The  introduction  of  a  civil  service 
and  administrative  career  path  and  the 
institutional  procedures  and 
mechanisms  necessary  for  its  successful 
sustainability,  (b)  increased  number  of 
labor  inspections,  (c)  improved  quality 
and  timeliness  of  inspectors'  reporting, 
(d)  increased  corrective  actions  taken  as 
a  result  of  inspections,  and  (e)  increased 
performance,  motivation,  and  job 
satisfaction  of  labor  inspectors. 

Immediate  Objective  3:  Create  new  or 
strengthen  existing  dispute  resolution 
mechanisms  within  labor  ministries 
(e.g..  mediation,  arbitration,  alternative 
dispute  resolution).  This  may  be 
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industrial  dispute  resolution  systems), 
as  well  as  all  key  outputs  of  the  project. 
In  developing  the  strategy,  applicants 
should  take  into  consideration  the 
following  issues: 

•  The  level  of  technical  assistance 
that  Central  American  Ministries  of 
Labor  have  received  in  the  past  five  (5) 
years  and  continue  to  receive  from 
bilateral  donors  and  international 
organizations; 

•  The  need  to  ensure  that  the  project 
strategy  is  consistent  with  any  national 
strategy  to  increase  labor  law 
compliance. 

•  The  need  to  sustain  project 
improvements,  including  retaining  the 
new  knowledge  and  practices  of  project- 
trained  ministry  staff. 

The  need  to  engage  key  tripartite 
stakeholders  of  the  project — ministries 
of  labor,  employer  associations,  and 
trade  unions — in  the  design  and 
implementation  of  the  project  strategy. 

F.  Conditions  Precedent 

Prior  to  providing  any  technical 
assistance  to  any  project  country,  the 
level  of  political  commitment  of  each 
government  to  increase  labor  law 
compliance  must  be  demonstrated  in  a 
clear  and  measurable  way.  Past 
experience  has  demonstrated  that 
without  the  political  will  of  the 
benefiting  institutions  to  provide  the 
necessary  resources  and  support  to 
effect  change,  no  international  project  or 
form  of  assistance  will  achieve  its  stated 
objectives.  Accordingly,  applicants  are 
requested  to  provide  in  their  technical 
proposal  a  methodology  for  assessing 
the  political  will  of  the  governments  of 
the  Central  American  governments  to 
increase  labor  law  compliance.  The 
methodology  should  focus  on  the  areas 
of  concern  listed  in  the  Background  and 
Problem  Statement  section  (i.e.,  the 
need  to  strengthen  effective  enforcement 
of  labor  laws,  the  need  to  strengthen 
promotion  of  the  freedom  of  association 
and  collective  bargaining  principles,  the 
need  to  increase  knowledge  among 
employers  and  workers  regarding 
national  labor  laws,  the  need  for  the 
Ministries  of  Labor  to  receive  sufficient 
resources  from  their  national  budgets  to 
foster  improved  labor  relations).  Such 
information  will  be  utilized  by  USDOL, 
in  consultation  with  the  Grantee{s),  for 
deciding  how  to  allocate  project 
assistance  within  the  region. 

G.  Deliverables 

Following  the  award  of  the  grant,  the 
Grantee(s)  shall  collaborate  with 
USDOL/ILAB  to: 

•  Develop  a  Project  Document 
(including  a  project  budget)  that  will  set 
the  technical  parameters  and  provide 


guidance  to  the  project.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
"  outlined  by  USDOL.  While  the 
Applicant's  original  proposal  will  serve 
as  the  basis  of  the  Project  Document,  in 
every  case  USDOL  has  found  it 
advantageous  to  visit  the  field  and  reach 
consensus  on  the  project  strategy  with 
host  country  counterparts  in  order  tp 
further  inform  the  project  design. 
USDOL  must  receive  a  draft  of  the 
Project  Document  45  days  after 
returning  from  travel  to  the  relevant 
area(s).  The  Project  Document  must  be 
finalized  no  later  than  30  days  after 
receipt  of  USDOL  comments  on  the 
draft. 

•  Establish  a  Workplan  identifying 
major  project  activities,  deadlines  for 
their  completion,  and  person(s) 
responsible  for  completing  these 
activities  (within  60  days  after  the 
Project  Document  is  finalized). 

•  Set  project  indicators,  including 
indicators  that  support  ILAB's 
Government  Performance  and  Results 
Act  (GPRA)  goal:  "Improve  living 
standards  and  conditions  of  work  for 
workers  in  developing  and  transition 
countries."  (within  90  days  of  finalizing 
the  Project  Document). 

•  Create  a  Performance  Monitoring 
Plan  (PMP)  to  establish  the  data  needed 
to  measure  achievement  of  project 
indicators  and  the  methods  for 
collection  and  reporting.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL  (within  90  days  of 
finalizing  the  Project  Document). 

The  Grantee(s)  must  submit  copies  of 
all  required  documents  to  USDOL  by 
the  specified  due  dates.  Other 
documents  that  may  be  produced  are  to 
be  submitted  by  mutually  agreed-upon 
deadlines.  The  Project  Document, 
Workplan,  project  indicators.  PMP,  and 
data  collection  system  are  subject  to 
final  approval  by  the  Grant  Officer's 
Technical  Representative  (GOTR) 
responsible  for  monitoring  the  grant. 

H.  Special  Program  Requirements 

1.  USDOL  Responsibilities 

Following  the  award  of  the  grant(s), 
USDOL  shall: 

•  Provide  the  Grantee(s)  with 
programmatic  support  to  help  ensure 
effective  implementation  of  the  project, 
including  training  and  consultation  in 
USDOL/ILAB  management,  monitoring, 
and  evaluation  systems  and  standard 
operating  procedures. 

•  Provide  advice  and  consultation  to 
Grantee(s)  on  specific  program  criteria. 

•  If,  based  upon  the  responses  to  this 
solicitation  and  subsequent  to  the 
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award,  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with  the 
Grantee(s)  and  other  technical  experts 
for  a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  USDOL  will  procure 
the  services  of  technical  experts  if  it 
determines  that  such  expertise  is 
necessary  for  the  project  design  mission. 

•  Fund  at  least  two  project 
evaluations — a  mid-term  evaluation  at 
approximately  the  midpoint  of  the  grant 
period  and  a  final  evaluation 
approximately  two  months  prior  to  the 
end  of  the  grant  period.  USDOL/ILAB— 
in  consultation  with  the  Grantee(s) — 
will  be  responsible  for  drafting  and 
finalizing  all  evaluation  Terms  of 
Reference  (TOR),  procuring  the  services 
of  an  independent  evaluator  (who  will 
write  the  evaluation  report),  and 
providing  at  least  one  representative 
from  USDOL/ILAB  to  participate  on  the 
evaluation  team,  when  appropriate. 
USDOL/ILAB  may  choose  to  perform 
additional  evaluations  as  appropriate. 

•  Have  the  right,  at  all  reasonable 
times,  to  review  all  documents 
pertaining  to  the  project,  participate  on 
field  missions  (including  monitoring 
and  evaluation  missions),  and  to  discuss 
administrative  and  technical  issues 
pertaining  to  the  project  with  the 
Grantee. 

2.  Grantee  Responsibilities 

Following  the  award  of  the  grant(s), 
the  Grantee(s)  shall: 

•  Establish  the  institutional  and 
management  systems  and  means 
necessary  to  provide  and  monitor  the 
delivery  of  services  and  distribute  wages 
and  material  effectively. 

•  If  USDOL  determines  that  it  is 
necessar>'.  travel  to  the  field  with 
USDOL  and  other  technical  experts  for 
a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  The  Grantee(s)  shall 
bear  the  financial  costs  for  having  its 
representative(s)  participate  on  the 
project  design  mission. 

•  Assist  in  project  evaluations, 
including  reviewing  and  providing 
comments  on  the  evaluation  Terms  of 
Reference  (TORs)  drafted  by  USDOL 
and  evaluation  reports  written  by  the 
lead  evaluator.  If  invited  to  participate 
on  an  evaluation  mission  by  USDCDL, 
the  Grantee(s)  shall  bear  the  financial 
costs  for  having  a  representative  of  the 
Grantee(s)  participate  on  an  evaluation 
team  (e.g.,  travel,  per  diem). 

•  Submit  trip  reports  to  USDOL 
within  fourteen  (14)  calendar  days  of 
project-related  travel.  If  the 
implementing  partner  travels  with  a 
USDOL  staff  member,  the  implementing 
organization  will  submit  a  draft  trip 


report  to  the  staff  member  within 
fourteen  (14)  calendar  days  of  project- 
related  travel  for  comments.  The  format 
for  the  trip  report  will  be  provided  by 
USDOL. 

•  Inform  USDOL/ILAB  at  least  one  (1) 
month  prior  to  scheduling  any  major 
public  events  or  ceremonies  regarding 
the  project. 

.    •  SuDmit  to  USDOL  all  media-related 
and  educational  materials  developed  by 
it  or  its  sub-contractors  under  this 
Grant{s),  including  relevant  press 
releases,  for  use  in  this  project  before 
they  are  reproduced,  published,  or  used. 
The  Grantee(s)  must  consult  with 
USDOL  to  ensure  that  materials  are 
compatible  with  USDOL  materials 
relating  to  its  International  Cooperation 
Program.  USDOL  considers  brochures, 
pamphlets,  videotapes,  slide-tape 
shows,  curricula,  and  any  other  training 
materials  used  in  the  project  to  be 
educational  materials.  USDOL  will 
review  materials  for  technical  accuracy. 
USDOL  will  also  review  training 
curricula  and  purchased  training 
materials  for  accuracy  before  they  are 
used.  The  Grantee(s)  must  obtain  prior 
approval  from  the  Grant  Officer  for  all 
materials  developed  or  purchased  under 
this  grant.  All  materials  produced  by 
Grantee(s)  must  be  provided  to  USDOL 
in  digital  format  for  possible 
publication. 

IV.  Key  Personnel  and  Sub-Contractors 

USDOL  considers  the  "Project 
Director"  or  equivalent  to  be  "key 
personnel"  in  this  project.  In  addition  to 
the  Project  Director,  other  key  personnel 
would  he  any  Country  Representatives 
(staff  representing  the  Grantee  in  a 
specific  country),  and  consultants  hired 
to  work  full-time  for  at  least  three 
months.  All  key  personnel  should  be 
fluent  in  English  and  Spanish  (written 
and  spoken). 

USDOL  expects  all  key  personnel  to 
work  full-time  on  the  project.  All  key 
personnel  must  be  fluent  in  both  written 
and  spoken  Spanish  and  English.  The 
Grant  Officer  must  approve  candidates 
for  all  key  personnel  positions. 
USDOL's  Grant  Officer's  Technical 
Representative  (GOTR)  shall  review 
candidates'  qualifications  and  provide 
recommendations  to  the  Grant  Officer 
regarding  the  selection  of  candidates  for 
all  key  personnel  positions.  The 
Grantee(s)  shall  submit  resumes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  ft-om  the  Grant  Officer  before 
extending  an  offer  of  employment  and 
before  the  nominated  individual 
conducts  any  activities. 

Key  personnel  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 


The  Grantee(s)  shall  not  substitute  or 
replace  key  personnel  unless  new 
personnel  are  at  least  equal  in 
qualifications  to  those  personnel  who 
are  replaced.  If  a  need  to  find  new  key 
personnel  arises,  the  Grantee(s)  shall 
notify  the  GOTR  as  soon  as  the  need 
becomes  known.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserves  the  right  to  terminate 
the  grant. 

Organizations  may  apply  for  funding 
in  partnership  with  other  organizations, 
but  in  such  a  case,  a  lead  organization 
must  be  identified.  Use  of  sub- 
contractors is  subject  to  Federal  laws 
and  regulations,  including  OMB 
circulars  requiring  free  and  open 
competition  for  procurement 
transactions. 

The  Grant  Officer  must  approve  all 
sub-contractors.  USDOL's  Grant 
Officer's  Technical  Representative 
(GOTR)  shall  review  candidates' 
qualifications  and  provide 
recommendations  to  the  Grant  Officer 
regarding  the  selection  of  candidates  for 
all  sub-contractors.  The  lead 
organization  shall  submit  a  list  of 
previous  projects  implemented  by  the 
proposed  sub-contractor,  along  with  a 
description  of  qualifications,  resumes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  from  the  Grant  Officer  before 
extending  a  sub-contract.  The  lead 
organization  shall  not  substitute  or 
replace  sub-contractors  unless  new  sub- 
contractors are  at  least  equal  in 
qualifications  to  those  that  are  replaced. 
Sub-contractors  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 
If  a  need  to  find  new  sub-contractors 
arises,  the  lead  organization  shall  notify 
the  GOTR  as  soon  as  the  need  becomes 
known. 

Note:  Except  as  specifically  provided, 
USDOL/ILAB  acceptance  of  a  proposal  and 
an  award  of  federal  funds  to  sponsor  any 
program{s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  if  an  application  identifies  a 
specific  sub-contractor  to  provide  the 
services,  the  USDOL/ILAB  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e..  to  avoid 
competition. 

V.  Reporting  Requirements 

All  reports  (see  Appendix  B)  are  due 
no  later  than  30  days  after  the  end  of  a 
fiscal  quarter  and  shall  be  submitted  in 
English.  USDOL/ILAB  and  the 
Grantee(s)  should  work  together  to 
resolve  any  issues  within  30  days  of 
receipt  of  a  report. 
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A.  Financial  I  eports 

The  Grantee  (s)  shall  submit  financial 
reports  on  a  q  larterly  basis.  The  first 
reporting  peri  )d  shall  end  on  the  last 
day  of  the  fisc  il  quarter  (December  31, 
March  31,  Jun:;  30,  or  September  30) 
during  which  the  grant  was  signed. 

The  Grante€  (s)  shall  use  Standard 
Form  (SF)  269  A,  Financial  Status 
Report,  to  repdrt  the  status  of  the  funds, 
at  the  project  i  svel,  during  the  grant 
period.  A  fina  SF269A  shall  be 
submitted  no   ater  than  90  days 
following  com  aletion  of  the  grant 
period. 

If  the  Grantee(s)  uses  the  U.S. 
Department  of  Health  and  Human 
Services  Paym  3nt  Management  System 
(HHS  PMS),  they  shall  also  send  USDOL 
copies  of  the  PSC  272  that  it  submits  to 
HHS,  on  the  same  schedule.  Otherwise, 
the  Grantee{s)  ihall  submit  Standard 
Form  (SF)  272,  Federal  Cash 
Transactions  Report,  on  the  same 
schedule  as  th(  t  SF269A. 

Financial  reports  are  due  within  30 
of  the  reporting  period 
(i.e.,  by  April  alo,  July  30,  October  30. 
and  January  30 ). 

B.  Technical  R  sporting  Requirements 


fust 
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2.  Technical  Progress  Reports 

Technical  Progress  Reports  provide 
information  on  how  the  project  is 
progressing  in  achieving  its  stated 
objectives.  Technical  Progress  Reports 
will  be  based  on  the  project's  stated 
objectives,  indicators,  and  Performance 
Monitoring  Plan  (PMP)  and  will  provide 
both  quantitative  and  qualitative 
information  and  a  narrative  assessment 
of  performance  for  the  preceding  six- 
month  period  (January-June  and  July- 
December).  Data  measuring  achievement 
of  the  project's  indicators  will  be 
attached  to  the  narrative,  which  will 
provide  a  composite  overview  of 
progress,  trends,  problems,  new 
proposals,  lessons  learned,  and 
expenditures.  The  body  of  the  Technical 
Progress  Report  should  be  2-3  pages  in 
length,  stressing  major  points  related  to 
strategy. 

Technical  Progress  Reports  are  due 
within  30  days  of  the  end  of  the 
reporting  period  (i.e.,  by  July  30  and 
January  30). 

C.  Instructions  for  Submitting  Reports 

All  reports  shall  cite  the  assigned 
grant  number.  The  Grantee(s)  shall 
submit  one  hard  copy  of  all  financial 
reports  to  each  of  the  following  persons: 
Lawrence  Kuss.  Grant  Officer, 

Procurement  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  N-5416. 

Washington,  DC  20210. 
Paula  Church,  Grant  Officer's  Technical 

Representative,  Office  of  Foreign 

Relations,  U.S.  Department  of  Labor. 

200  Constitution  Ave.,  NW.,  Room  S- 

5303,  Washington,  DC  20210. 
Gene  Contee,  Accountant.  Financial 

Management  Services  C^^ter,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  S-5526, 

Washington,  DC  20210. 

The  Grantee(s)  shall  submit  one  hard 
copy  of  all  technical  reports  to  each  of 
the  following  persons: 
Lawrence  Kuss,  Grant  Officer, 

Procurement  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  N-5416, 

Washington,  DC  20210. 
Paula  Church,  Grant  Officer's  Technical 

Representative,  Office  of  Foreign 

Relations,  U.S.  Department  of  Labor, 

200  Constitution  Ave.,  NW.,  Room  S- 

5303,  Washington,  DC  20210. 

VI.  Travel  Procedures 

The  Grantee(s)  shall  submit  a 
quarterly  travel  plan  to  the  GOTR.  The 
plan  shall  include  the  following 
information  for  all  individuals  traveling 
for  the  Grantee(s)  to  support  activities 
covered  by  this  grant: 


•  Name  of  the  person(s)  who  will  be 
traveling. 

•  Destination(s). 

•  Dates  of  travel. 

•  Purpose  of  travel — what  they  will 
be  doing  and  why. 

The  Grantee(s)  should  submit  the 
quarterly  travel  plan  no  later  than  four 
weeks  prior  to  the  start  of  each 
subsequent  fiscal  quarter  (e.g.,  By  May 
31,  the  GOTR  should  have  travel  plans 
for  all  Grantee  travel  occurring  July  1 
through  September  30).  For  a  trip 
beginning  later  than  four  weeks  from  the 
time  the  plan  is  submitted,  dates  should 
reflect  a  "best  guess"  (rather  than 
simply  hsting  "To  Be  Determined"). 
The  dates  should,  however,  be  finalized 
no  later  than  4  weeks  prior  to  departure. 

All  travelers  should  submit  finalized 
travel  details  to  the  GOTR  no  later  than 
4  weeks  prior  to  the  desired  departure 
date.  If  any  major  holiday  occurs  during 
those  4  weeks,  travelers  should  submit 
finalized  details  earlier. 

Individuals  are  not  permitted  to  travel 
until  USDOL/ILAB  has  received  country 
clearance  from  the  State  Department 
(via  e-mail  or  cable)  or  has  received 
written  authorization  (including  by  e- 
mail)  from  the  GOTR.  This  also  applies 
to  expatriates  living  abroad  who  go  on 
personal  or  home  leave:  although  they 
do  not  need  clearance  to  enter  the  U.S., 
they  do  need  clearance  to  re-enter  the 
country  in  which  they  are  stationed. 

While  travelers  may  cancel  trips  at 
any  time,  USDOL/ILAB  will  not  permit 
any  amendments  to  a  clearance  cable 
(e.g.,  for  changes  in  dates  of  travel,  or 
changes  in  the  identified  fraveler)  less 
than  four  weeks  prior  to  the  desired  date 
of  departure,  except  in  dire 
emergencies,  as  determined  by  the 
GOTR. 

VIL  Acknowledgment  of  USDOL 
Funding 

A.  Acknowledgement  on  Printed 
Materials 

In  all  circumstances,  the  following 
shall  be  displayed  on  printed  materials: 
"Preparation  of  this  item  was  funded  by 
the  United  States  Department  of  Labor 
under  Grant  No.  [insert  the  appropriate 
grant  number]." 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  Grantees  receiving  Federal  funds 
must  clearly  state: 

•  The  percentage  of  the  total  costs  of 
the  program  or  project,  which  will  be 
financed  with  Federal  money; 

•  The  dollar  amount  of  Federal  funds 
for  the  project  or  program;  and 
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•  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

B.  Use  of  the  USDOL  Logo 

In  consultation  with  ILAB,  the 
Grantee(s)  will  acknowledge  USDOJi's 
role  in  one  of  the  following  ways: 

•  The  USDOL  logo  may  oe  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
docmnents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee(s)  must  consult 
with  USDOL  on  whether  the  logo  may 
be  used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  shall  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo  on  the  item. 

•  All  documents  should  include  the 
following  notice:  "This  document  does 
not  necessarily  reflect  the  views  or 
policies  of  the  U.S.  Department  of 
Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations 
imply  endorsement  by  the  U.S. 
Government." 

Vm.  Administrative  Requirements 

A.  General 

Grantees,  which  may  include  faith- 
based  organizations,  will  be  subject  to 
applicable  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applicable  Office  of  Management 
and  Budget  (OMB)  Circulars. 
Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
applicable  Federal  cost  principles,  e.g., 
Non-Profit  Organizations — OMB 
Circular  A-122.  The  grant(s)  awarded 
under  this  SGA  will  be  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

•  29  CFR  part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

•  29  CFR  part  93— New  Restrictions 
on  Lobbying. 

•  29  CFR  part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
Goverrmients,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

•  29  CFR  part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

•  29  CFR  part  98— Federal  Standards 
for  Government-wide  Debarment  and 


Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

•  29  CRF  part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

B.  Sub-contracts 

Sub-contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40-48.  In 
compliance  with  Executive  Orders 
12876  as  amended,  13230,  12928,  and 
13021  as  amended,  the  Grantee(s)  is 
strongly  encouraged  to  provide 
subcontracting  opportimities  to 
Historically  Black  Colleges  and 
Universities,  Hispanic-Serving 
Institutions  and  "Tribal  Colleges  and 
Universities. 

C.  Encumbrance  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  the  Grantee(s)  before  or 
after  the  period  of  performance. 
Encumbrances/ obligations  outstanding 
as  of  the  end  of  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  encumbrances/ 
obligations  may  involve  only 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  approved  contracts, 
purchase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  procedures  and  incurred 
within  the  grant  period.  All 
encumbrances/obligations  incurred 
during  the  grant  period  must  be 
liquidated  within  90  days  after  the  end 
of  the  grant  period,  if  practicable. 

D.  Site  Visits 

USDOL,  through  its  authorized 
representatives,  has  the  right,  at  all 
reasonable  times,  to  make  site  visits  to 
review  project  accomplishments  and 
management  control  systems  and  to 
provide  such  technical  assistance  as 
may  be  required.  If  USDOL  makes  any 
site  visit  on  the  premises  of  the  Grantee 
or  a  sub-contractor(s)  under  this  grant, 
the  Grantee  must  provide  and  must 
requfre  its  sub-contractors  to  provide  all 
reasonable  facilities  and  assistance  for 
the  safety  and  convenience  of  the 
Government  representatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evaluations  will  be  performed 
so  as  not  to  unduly  delay  the  work. 

IX.  Grant  Closeout  Procedures 

A.  Definitions 
1 .  Grant  Closeout 

The  closeout  of  a  grant  is  the  process 
by  which  a  Federal  grantor  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 


work  of  the  grant  have  been  completed 
by  the  grantee  and  the  grantor. 

2.  Date  of  Completion 

The  date  when  all  work  under  a  grant 
is  completed  or  the  date  in  the  grant 
award  document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
assistance  ends,  whichever  comes  first. 

3.  Disallowed  Costs 

Disallowed  costs  are  those  charges  to 
a  grant  that  the  grantor  agency  or  its 
representative  determines  to  not  be 
allowed  in  accordance  with  the 
applicable  Federal  Cost  Principles  or 
other  conditions  contained  in  the  grant. 

B.  Close-out  Procedures 

Grants  shall  be  closed  out  in 
accordance  with  the  following 
procedures: 

•  Upon  request,  the  Grantor  shall 
make  prompt  payments  to  a  Grantee  for 
allowable  reimbursable  costs  under  the 
grant  being  closed  out. 

•  The  Grantee  shall  immediately 
refund  to  the  Grantor  any  balance  of 
unobligated  (unencumbered)  cash 
advanced  to  the  Grantee  that  is  not 
authorized  for  retention  by  the  Grantee 
for  use  on  other  grants. 

•  Within  90  days  after  completion  of 
the  grant,  the  Grantee  shall  submit  all 
financial,  performance  and  other  reports 
required  by  the  Grant  Officer  to  close 
out  the  grant.  The  Grant  Officer  may 
authorize  extensions  when  requested  by 
the  grantee. 

•  The  Grant  Officer  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs" 
after  these  reports  are  received. 

•  In  the  case  of  grants  that  include 
matching/in-kind  contributions,  the 
Grantee  is  legally  required  to  provide 
the  total  amount  of  matching/in-kind 
contributions  indicated  on  the  face 
sheet  of  the  agreement,  as  amended. 
Failure  to  provide  this  level  of 
matching/in-kind  contribution  shall 
result  in  the  disallowance  of  all  or  part 
of  otherwise  allowable  Federal  share 
costs,  equal  to  the  total  matching/in- 
kind  share  committed  to,  less  the  share 
actually  provided. 

•  The  Grantee  shall  account  for  any 
property  acquired  with  grant  funds,  or 
received  from  the  Government  in 
accordance  with  the  provisions  of  29 
CFR  part  95. 

•  In  the  event  that  a  final  audit  has 
not  been  performed  prior  to  the  closeout 
of  the  grant,  the  Grantor  shall  retain  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 
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X.  Measuring  iie  Performance  of  the 
Grantee 

The  perforir  ance  of  the  Grantee  will 
be  assessed  ba  >ed  on  the  timely 
completion  of  one  or  more  deliverables 
that  will  be  du  e  to  USDOL  at  the  end 
of  each  quartei  of  the  Grant.  These 
deliverables  si  ould  reflect  the  outcomes 
of  the  project  t  lat  are  expected  to  help 
achieve  the  pri)ject's  objective(s). 
Applicants  are  requested  to  include  in 
their  proposal  i  project  implementation 
plan  and  appn  ach  to  monitor  the 
performance  o  the  project  throughout 
the  period  of  tl  le  grant.  The 
implementatio  i  plan  is  to  consist  of  a 
quarterly  sche(  ule  of  activities  and  list 
of  deliverables  that  would  be  completed 
by  the  contract  ar  each  quarter.  The 
defined  list  ani  schedule  of  deliverables 
is  viewed  by  UKDOL  as  a  key 
component  of  me  technical  proposal. 

XI.  Review  anq  Selection  of 
Applications  fdr  Awards 


USDOL  will 
determine  whe 
elements  are 
identifiable.  A 
objectively  rate 
application  ag 
described  in 
panel 
Officer  are 
Officer  may 
Grantees  on  the 
proposal 
Officer  may 
technically  acc( 
purpose  of 
applicants.  If 
following  the 
preparation  anc 
revisions  of 


screen  all  applications  to 
her  all  required 
priesent  and  clearly 
Technical  Panel  will 
each  complete 
afnst  the  criteria 

announcement.  The 
recommehdations  to  the  Grant 

advi  sory  in  nature.  The  Grant 
to  select  one  or  more 
basis  of  the  initial 
submission,  or  the  Grant 


ths 


ele;t 


est;  iblish 


describi  id 


process 
repeated  to 
Grant  Officer 
determination 
advantageous  tc 
considering 
findings, 
applicants,  and 
goverimient 
Grant  Officer's 
under  this  SGA 


geogra  ph 


cost 


a  competitive  or 
iptable  range  for  the 
selecting  qualified 

emed  appropriate, 
ant  Officer's  call  for  the 
receipt  of  final 
proposals,  the  evaluation 

above  will  be 
con$ider  such  revisions.  The 
11  make  a  final  selection 
qased  on  what  is  most 
the  Government, 
factors  such  as  panel 
lie  presence  of  the 
the  best  value  to  the 

and  other  factors.  The 
(  etennination  for  award 
is  final. 


A.  The  Review  I'rocess 

The  criteria  b  flow  will  serve  as  the 
basis  upon  whi(  h  submitted 
applications  will  be  evaluated. 
Technical  aspects  of  the  application  will 
constitute  100  pjoints  of  the  total 
evaluation.  Up  t  o  five  (5)  additional 
points  will  be  gi  ven  for  leveraging  non- 
Federal  resourc(  s. 

In  order  to  ass  ist  USDOL  in  assessing 
the  efficient  anc  effective  allocation  of 
project  funding,  the  Applicant  shall 


submit  a  project  budget  that  clearly 
details  the  costs  for  performing  all  of  the 
requirements  presented  in  this 
solicitation,  including  producing  all 
deliverables,  reporting  on 
implementation  and  progress,  and 
monitoring  progress.  Applicants  are 
reminded  to  budget  for  compliance  with 
the  administrative  requirements  set 
forth  (copies  of  all  regulations  are 
referenced  in  this  SGA  are  available  at 
no  cost,  on-line,  at  http://www.dol.gov]. 
This  includes  the  costs  of  performing 
activities  such  as  travel  to  Washington, 
DC  to  meet  with  USDOL/ILAB,  financial 
audit,  project  closeout,  document 
preparation  (e.g.,  progress  reports, 
project  document),  and  ensuring 
compliance  with  procurement  and 
property  standards.  The  Project  Budget 
should  identify  administrative  costs 
separately  from  programmatic  costs.  In 
addition  to  the  costs  identified 
previously,  administrative  costs  include 
indirect  costs  from  the  costs  pool  and 
the  cost  of  activities,  materials  [e.g., 
project  car),  and  personnel  [e.g., 
administrative  assistants,  office  drivers) 
that  support  the  management  and 
administration  of  the  project  but  do  not 
provide  direct  services  to  project 
beneficiaries 

The  technical  panel  will  review  grant 
applicants  against  the  criteria  listed 
below  on  the  basis  of  100  points. 

B.  Technical  Approach — 45  points 

•  The  extent  to  which  the  application 
sets  forth  a  clear  and  supportable  course 
of  action  to  improve  labor  law 
compliance  in  Central  America,  in 
particular  those  laws  that  address  the 
issues  raised  in  section  III  of  the 
Statement  of  Work  through:  (a) 
Strengthened  capacity  of  labor 
ministries  to  effectively  enforce  national 
labor  laws,  (b)  increased  knowledge  of 
national  labor  laws  and  their 
application  among  employers  and 
workers,  and  (c)  strengthened  dispute 
resolution  mechanisms  within  the  labor 
ministries.  The  Applicant  will  be 
evaluated  on  the  clear  identification  and 
description  of  the  specific  strategy(s)  the 
Applicant  proposes  to  use,  its 
effectiveness,  and  attainability  of  project 
objectives  by  the  end  of  the  grant 
period.  (10  points) 

•  Demonstrated  familiarity  with  the 
major  issues  related  to  the  components 
being  addressed  [e.g.,  general  project 
context,  key  problems  and/or  needs  in 
the  relevant  country/area,  the  specific 
problem(s)  and/or  need(s)  that  will  be 
addressed  by  this  project(s),  and 
relevant  constraints).  The  Applicant 
will  be  evaluated  on  the  thorough  and 
accurate  assessment  of  the 
implementing  enviroimient  and  the 


problems  that  exist  and  clear 
identification  of  the  specific  problem(s) 
the  Applicant  proposes  to  address.  (5 
points) 

•  A  monitoring  and  evaluation  plan 
for  measuring  project  performance  that 
includes  challenging  but  realistic  targets 
and  measurable,  verifiable  project 
indicators  that  measure  achievement  of 
project  objectives  and  performance  in 
project  implementation.  (5  points) 

•  A  description  of  the  applicant's 
approach  to  expending  funds  in  the 
most  cost-effective  method  possible  in 
order  to  achieve  the  project  objectives. 
The  applicant  should  refer  to  its 
submitted  budget  in  explaining  how  the 
budgeted  funds  will  be  utilized  cost- 
effectively.  In  order  to  assist  USDOL  in 
assessing  the  efficient  and  effective 
allocation  of  project  funding,  the 
Applicant  shall  submit,  at  minimum, 
supporting  budget  information 
indicating  how  the  Applicant  arrived  at 
estimating  the  costs  of  the  following 
items/activities:  salaries  and  benefits  for 
all  key  personnel,  2-3  key  activities 
proposed  by  the  Applicant  under  its 
project  design,  and  closing  the  project 
and  meeting  all  USDOL  close-out 
requirements,  as  stated  in  this  SGA.  The 
Applicant  will  be  evaluated  based  on 
the  clear  identification  of  all  project 
costs  and  efficient  and  effective 
allocation  of  funding.  The  project 
budget  should  clearly  demonstrate  that 
the  total  amount  and  distribution  of 
funds  is  sufficient  to  cover  the  cost  of 
all  major  project  activities  identified  by 
the  Applicant  in  its  proposal, 
management  of  the  project,  monitoring 
and  evaluation,  and  project  close-out 
and  that  the  distribution  of  funds 
maximizes  the  provision  of  goods  and/ 
or  services  to  project  beneficiaries.  This 
section  will  be  evaluated  in  accordance 
with  applicable  Federal  laws  and 
regulations.  The  budget  must  comply 
with  Federal  cost  principles  (which  can 
be  found  in  the  applicable  OMB 
Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation.  (10  points) 

•  Use  of  existing  expertise  fi-om  the 
recipient  country  in  order  to  reduce 
costs  and  further  develop  local  capacity. 
(5  points] 

•  Inclusion  of  a  sustainability  strategy 
that  ensures  that  project  improvements 
will  continue  after  the  project  ends.  (5 
points) 

•  Submission  of  a  schedule  of 
quarterly  deliverables  that  will  serve  to 
determine  the  level  of  performance  of 
the  contractor.  The  identification  of 
deliverables  that  are  presented  in  the 
proposal  should  be  objective,  verifiable. 
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and  demonstrate  progress  in  achieving 
project  objectives.  (5  points) 

C.  Institutional  Qualifications/Past 
Performance — 25  points 

•  Prior  experience  in  designing  and 
implementing  activities  in  developing 
-countries,  especially  in  Central 
America,  related  to  strategic  planning, 
outreach  and  education,  capacity 
building,  labor  law  enforcement,  and 
labor  dispute  resolution.  The 
application  shall  include  information  as 
an  attachment  (which  will  not  count 
towards  the  page  limit)  regarding 
previous  grants,  contracts,  or  grants, 
including  (a)  The  organization  for  which 
the  work  was  done,  (b)  a  contact  person 
in  that  organization  with  his/her  current 
phone  number,  (c)  the  dollar  value  of 
the  grant,  contract,  or  Grant  for  the 
project(s),  (d)  the  time  frame  and 
professional  effort,  either  directly  by  key 
personnel,  by  consultants,  or  under 
contractual  arrangements  involved  in 
the  project(s),  (e)  a  brief  summary  of  the 
work  performed;  and  (f)  a  brief  summary 
of  accomplishments.  (10  points) 

•  Clear  organizational  structure  and 
management  plan,  illustrating 
experience  with  carrying  out 
participatory  development  activities 
with  organizations  (i.e.,  government 
ministries,  employer  organizations, 
worker  organizations,  community 
organizations)  and  maintaining  positive 
and  effective  relationships  with 
partners.  (10  points) 


•  Demonstration  of  strong  financial 
management  and  internal  control 
systems.  (5  points) 

D.  Experience  of  Personnel — 30  points 

•  Key  personnel  with  prior 
experience  directly  related  to  the 
proposed  work,  including  technical  and 
language  qualifications,  professional 
competence,  relevant  academic 
background,  and  demonstrated 
experience.  Applicants  shall  submit  a 
resume  for  each  key  personnel 
proposed,  which  includes  the 
individual's  current  employment  status 
and  previous  work  experience, 
including  position  title,  duties 
performed,  dates  in  position,  employing 
organizations,  and  educational 
background.  Duties  must  be  clearly 
defined  in  terms  of  role  performed  (i.e., 
manager,  team  leader,  consultant). 
Resumes  shall  be  included  as 
attachments,  which  do  not  count  against 
the  page  limitation.  (20  points) 

•  Clear  management  plan 
demonstrating  the  staffing  requirements 
and  other  resources  needed  to 
implement  the  approach.  (10  points) 

E.  Leveraging  of  Grant  Funding— 5 
points 

USDOL  will  award  up  to  five  (5) 
additional  rating  points  to  applications 
that  include  non-Federal  resources  that 
significantly  expand  the  size  and  scope 
of  project-related  activities.  These 
programs  will  not  be  financed  by  the 
project,  but  can  complement  and 
enhance  project  objectives.  To  be 


eligible  for  the  additional  points,  the 
applicant  must  list  the  resource(s),  the 
nature,  and  possible  activities 
anticipated  and  any  partnerships, 
linkages,  or  coordination  of  activities, 
cooperative  funding,  etc. 

F.  Suggested  Outline  for  Technical 
Proposal 

This  outline  is  provided  as  a 
guideline.  Organizations  may  elect  a 
format  of  their  choosing,  subject  to  the 
requirements  of  this  announcement. 

1.  Executive  Summarv. 

2.  Program  Description:  Goal  and 
Objectives,  Background,  Technical 
Approach  and  Implementation 
Timetable  (Proposed  Inter\'ention), 
Experience  of  Personnel,  Identification 
of  Deliverables  and  Quarterly  Schedule 
of  their  submission  to  determine 
contractor  performance.  Staffing  Pattern 
and  Project  Management  Organizational 
Chart,  Leveraging  of  non-Federal 
Resources. 

3.  Attachments:  Summaries  of  othef 
relevant  organizational  experiences, 
Resumes  of  key  personnel  and  signed 
letters  of  commitment  to  the  project. 

Successful  proposals  submitted  in 
response  to  this  SGA  will  be 
incorporated  into  the  text  of  the  grant 
with  the  selected  applicant(s). 

Signed  at  Washington,  DC,  this  14th  day  of 
July  2003. 

Lawrence  }.  Kuss, 

Grant  Officer. 

BILLING  CODE  4510-28-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0348-0043 


1.  TYPE  OF  SUBMISSION: 

Application 

M  Construction 

□  Non-Con«tructlon 


Preapplication 
f]  Construction 
D  Non-Con«tructlon 


2.  DATE  SUBMITTEO 


3.  DATE  RECEn^D  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


S.  APPLICANT  INFORIMATION 


Applicant  tdentifier 


State  Application  Identifier 


Federal  Identifier 


Legal  Name: 


Address  (give  aty,  county,  State,  and  zip  code): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 

DD-rmrEn 


8.  TYPE  OF  APPUCATION: 

r~l  New         n  Continuation  Q  Rsvision 

If  Revision,  enter  appropriate  letter(s)  in  box{es)  i      1     j      I 


Organizational  Unit: 


Name  and  teleptione  number  of  person  to  t»e  contacted  on  natters  invotvin; 
tliis  application  (give  area  code) 


7.  TYPE  OF  APPUCANT:  (enter  appropriate  letter  in  box) 


n 


A.  Increase  Award         B.  Decrease  Award 
D.  Decrease  Duration    Ott\er(spedfy): 


C.  Increase  Duration 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  (a«es,  Counties,  States,  etc.): 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


A.  State  H.  Independent  School  Dist. 

B.  County  I.  State  Controlled  Institution  of  Higtw  Learning 

C.  Municipal  J  Private  University 

D.  Tovmship  K.  Indian  Trit)e 
E  Interstate  L.  individual 

F.  Intermunicrpal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANT'S  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


IS.  ESTIMATED  FUNDING: 


b.  Project 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.  Prograrr  Income 


g.  TOTAL 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUT1VI 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATJON  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  0. 12372 

D  OR  PROGFiAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
LJ  Y«»     If  "Yo«,"  attach  an  explanation.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPLICATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Auffwrized  Representative 


d.  Signature  of  Authorized  Representative 


b.  Title 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


c.  Telephone  Nuint>er 


e.  Date  Signed 


Standard  Form  424  (Rev.  7-97) 
Prescribed  t>y  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


PuWic  reining  burden  for  this  collection  of  infonnation  Is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructio  IS,  searcfiing  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
informatK  m.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  his  burden,  to  the  Office  of  Management  and  Budget,  PapenAfori<  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preappllcations  and  applications  submitted  for  Federal  assistance.  It 
will  be  us  ed  by  Federal  agenaes  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applic  anf  s  submission. 


Item; 
1. 


5. 


7. 
8. 


10. 


11. 


S  ilf-explanatory. 


Entry: 


D^te  application  submitted  to  Federal  agency  (or  State  if 
[  plicable)  and  applicant's  control  number  (if  applicable). 

SI  ate  use  only  (if  applicable). 

If  his  application  Is  to  continue  or  revise  an  existing  award, 
ei  ter  present  Federal  identifier  number.  If  for  a  new  project. 
le  ive  k>lank. 

L  )gal  name  of  applicant,  name  of  primary  organizational  unit 
w  hich  will  undertake  the  assistance  activity,  complete  address  of 
\)  e  applicant,  and  name  and  telephone  number  of  the  person  to 
o  )ntact  on  matters  related  to  this  application. 

El  iter  Employer  Identification  Number  (BIN)  as  assigned  by  the 
In  emal  Revenue  Service. 

El  ter  the  approphate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  approphate  letter(s)  in  the 
s(  ace(s)  provided: 

-'  'New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

N  ime  of  Federal  agency  from  which  assi^ance  is  being 
re  guested  with  this  application. 

U  le  the  Catalog  of  Federal  Domestic  Assistance  number  and 
tit  e  of  the  program  under  which  assistance  is  requested. 

E  riter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
p  ogram  is  Involved,  you  should  append  an  explanation  on  a 
s  sparate  sheet  If  appropriate  (e.g.,  construction  or  real 
p  'operty  projects),  attach  a  map  showing  project  location.  For 
p  'eappllcations,  use  a  separate  sheet  to  provide  a  summary 
d  sscription  of  this  project 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.,  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  epclose  the  amounts  jn 
parentheses,  if  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  1 2372  to 
determine  whether  the  application  is  subject  to  the 

■  '  State  intergovemmental  review  process. 

17.  '     This  question  applies  to  the  applicant  organization,  not 

the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instmctions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
infonnation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenvork  Reduction  Project  (0348-0044),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescnbe  how  and  whettier  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  actiAflty.  For  other 
programs,  grantor  agencies  may  require  a  breafcdown  by  function 
or  activity.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the  wtrale  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case,  Sections  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  ttte  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 
(b). 

For  applications  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  functwn  on  each  line  in  Column  (a),  and  enter  the 
Catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  wtiere  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  numtjer  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  shouki  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b).  enter  in  Columns  (e),  (f).  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  ttie  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Othen*fise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (e)  and  (f).     . 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
inaease  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  anrxiunts  In  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Sectkin  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories. 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6j  -  Show  the  amount  of  indirect  cost.  •; 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  an 
applicatiorts  for  new  grants  and  continuation  grants  ttie  total 
amount  in  column  (5),  Line  6k,  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g),  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  be  the  same  as  the  sum  of  ttie  amounts  in  Sectk>n  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show  under  the  program 
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narrativ^  statement  the  nature  and  source  of  income.  The 

amount  of  program  income  may  be  considered  by  the 

jrantor  agency  in  determining  the  total  amount  of  the 


estimatep 

Federal 

grant. 


Section 


C.  Non-Federal  Resources 


Lines  fr  11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  ex^anation  on  a  separate  sheet. 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made  by  the 
applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributiorjs  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12 1-  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Colur  in  (e)  shoukJ  t>e  equal  to  the  amount  on  Line's,  Column 
(f),  Sectjon  A. 


Section 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


D.  Forecasted  Cash  Needs 


Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  i  igency  during  the  first  year. 

Line  14  •  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quart  sr  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shovm  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line: 

Section  F.  Other  Budget  Information 

Line  21  -  Use  th,s  space  to  explain  amounts  for  Individual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  Indirect  expense. 

Line  23  -  ProvWe  any  other  explanations  or  comments  deemed 
necessary. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Federal  Agency  Use  Only 


OMB  No.  1225-0083       Exp.  02/28/2006 


NOTE:  Please  place  survey  form  directly  behind  the  Standard  Application  for  Federal  Assistance  (SF  424)  fact  sheet 


Purpose:  This  form  is  for  applicants  that  are  private  nonprofit  organizations  (not  including  private  universities).  Please  complete 
It  to  assist  the  federal  government  in  ensuring  that  all  qualified  applicants,,  small  or  large,  non-reUgious  or  faith-based,  have  an 
equal  opportunity  to  compete  for  federal  ftmding.  Information  provided  on  this  fonn  will  not  be  considered  in  any  way  in  making 
funding  decisions  and  will  not  be  included  in  the  federal  grants  database. 


1 .  Does  the  applicant  have  50 1  (c)(3)  status? 
□  Yes  □  No 


2.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


'J  3  or  Fewer 
□  4-5 
Q  6-14 


Q  15-50 
Q  51-100 
Q  over  100 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000 -$299,999 
Q  3300,000  -  $499,999 
Q  $500,000  -  $999,999 
Q  $1,000,000 -$4,999,999 
Q  $5,000,000  or  more 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


□ 


Yes 


□    No. 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

□  Yes  □  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


□ 


Yes 


□ 


No 


7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Federal, 
State,  or  local )? 


□  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


□ 


Yes 


□ 


No 


\ 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 

■ 

1.  501  (cX3)  status  is  a  legal  designation 
provided  on  applicaticm  to  the  Internal    . 
Revenue        Service        by        eligible 
organizations.      Some   grant   programs 
may  require  nonprofit  applicants  to  have 
501(c)(3)  status.  Other  grant  programs  do 
not 

2.  For  exanqjle,  two  part-time  employees 
who  each  work  half-time  equal  one  fiiU- 
time    equivalent    employee.        If    the 
applicant  is  a  local  affiliate  of  a  national 
organization,   the   responses   to   survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 

3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 

• 

Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection     of     information     unless     such 
collection   displays   a   valid   0MB   control 
number.  The  valid  OMB  control  number  for 
this  information  collection  is  1225-0083.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review    instructions,    search    existing    data 
resources,    gather    the    data    needed,    and 
complete     and     review     the     information 
collection.      If  you  have  any  comments 
concerning    the    accuracy    of   the    time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:     Depailmental 
Clearance  Officer,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW,  Room  N-1301, 
Washington,   D.C.    20210.      If  you    have 
comments  or  concerns  regarding  the  status 

' 

4.  Self-identify. 

of  your  individual  submission  of  this  form, 
write  directiy  to:  Joyce  I.  Mays,  Application 

5.  An     organization     is     considered     a 
community-based    organization    if    its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 

6.  An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by    administering    the    grant    on    their 
behalf 

Control  Center,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210. 

7.  Self-explanatory. 

8.  Self-explanatory 

'. 

* 

f^ 
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APPENDIX  B 


Progress  Report  Forms 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

STATUS  REPORT  FORMAT 


P  lOJECT  #: 


F  JNDING: 


D\TE  SUBMITTED: 


COUNTRY/PROJECT  NAME: 


PROJECT  DURATION: 


REPORTING  PERIOD: 


EVALUATION  DATES: 

Mid-term: 
Final: 


CONTACT: 


PROJECT  OBJECTIVES: 

Dtvelopment  Objective: 


In  mediate  Obiective(s): 


S\  b  Immediate  Obiective(s): 


I.  WOKRPLAN  STATUS 

(Attach  Workplan  indicating  status  of  components  -  "completed,  "  "on  schedule,  "  "delayed.  " 
"Cancelled"  as  an  annex.) 

[Summarize  any  Workplan  variance  and  recommended  actions  p 

n.        PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

Problems  Proposed  Solutions  Actions  Taken/Required 


III.       ?^W  PROPOSALS  (activities,  staffing,  funding,  etc) 


» 
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TECHNICAL  PROGRESS  REPORT  FORMAT 
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PROJECT  #: 

COUNTRY/PROJECT  NAME: 

1 
1 

1 

i 
1 

FUNDING: 

i 

PROJECT  DURATION: 

EVALUATION  DATES: 

Mid-term: 
Final: 

DATE  SUBMITTED: 

REPORTING  PERIOD: 

CONTACT: 

PROJECT  OBJECTIVES: 

Development  Objective: 

' 

Immediate  Objective(s): 

Sub  Immediate  Objectivcfs): 

^ 

L  OVERALL  PROGRESS 

[Attach  Data  Tracking  Table  and  any  reporting  against  the  Performance  Monitoring  Plan 
(PMP)  as  an  annex.] 


II.        MAJOR  TRENDS 


in.       PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 


Problems 


Proposed  Solutions 


Actions  Taken/Required 


IV.       NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 


V.         LESSONS  LEARNED 


J 


' 
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[FR  Doc.  03-18257  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4S10-28-C 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Strengthening  the  Capacity  of  the 
Moroccan  L^bor  Ministry 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA  03-18). 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  The  U.S. 
Department  of  Labor  (USDOL),  Bureau 
of  International  Labor  Affairs  (ILAB), 
announces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement 
(hereafter  referred  to  as  "grant")  to  one 
or  more  qualifying  organizations. 
USDOL  will  award  up  to  U.S.  $1.45 
million  through  one  or  more  grants  to  an 
organization  or  orgEmizations  to  assist 
the  Government  of  Morocco  improve 
compliance  writh  its  labor  laws,  in 
particular  the  principles  embodied  in 
the  ILO  Declaration  on  Fundamental 
Principles  and  Rights  at  Work,  and 
provide  an  effective  system  of 
transitioning  workers  to  in-demand 
occupations.  Partnerships  between  more 
than  one  organization  are  eligible  and 
encouraged,  in  particular  with  qualified, 
regionally-based  organizations  in  order 
to  build  local  capacity,  although  in  such 
a  case  a  lead  organization  must  be 
identified. 

DATES:  The  closing  date  for  receipt  of 
applications  is  Friday,  August  22,  2003. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  as  part  of 
this  Federal  Register  notice  and  in  the 
Federal  Register,  which  may  be 
obtained  ft'om  your  nearest  U.S. 
Government  office  or  public  library  or 
online  at  http://www.archives.gov/ 
federal_register/index.html. 
Applications  must  be  delivered  to:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW.,  Room  N-5416,  Attention: 
Lisa  Harvey,  Reference:  SGA  03-18, 
Washington,  DC  20210. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted;  the  applicant, 
however,  bears  the  responsibility  for 
timely  submission.  Applications  that  do 


not  meet  the  conditions  set  forth  in  this 
notice  will  not  be  honored.  No 
exceptions  to  the  mailing  and  delivery 
requirements  set  forth  in  this  notice  will 
be  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  e-mail  address: 
harvey.Iisa@clol.gov,  tel:  (202)  693-4570 
(this  )£  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
expansion  of  global  trade  and 
investment  and  the  improvement  of 
working  conditions  and  protection  of 
basic  worker  rights  are  best  understood 
as  mutually  reinforcing,  and  not 
mutually  exclusive  objectives.  In  today's 
environment  of  widespread  market 
reforms  and  economic  integration, 
efficient  and  fair  labor  markets  are  a 
prerequisite  for  economic  growth, 
increasing  living  standards,  and 
promoting  employment  in  the  U.S.  As 
political  developments,  market  reforms, 
and  the  transition  to  a  global  economy 
bring  significant  changes  to  national 
economies,  individual  labor  market 
systems  need  to  change  accordingly  to 
remain  viable  and  to  support  their 
populations.  In  addition,  the  inability  to 
manage  the  development  of  a  relatively 
open  market  economy  during  periods  of 
political  and  social  transition  impedes 
the  development  of  political  democracy, 
social  cohesion,  and  equity. 

USDOL/ILAB  carries  out  a  worldwide 
International  Cooperation  Program  that 
helps  address  some  of  these  difficulties 
by  working  to  ensure  that  the  greatest 
possible  number  of  workers  benefit  from 
a  more  open  world  economy.  The  three 
major  initiatives  of  the  International 
Cooperation  Program  are: 

Improving  Economic  Opportunity  and 
Income  Security  for  Workers  (EOIS) — 
Under  the  EOIS  initiative,  USDOL 
works  to  strengthen  developing 
countries'  abilities  to  build  and 
institutionalize  social  safety  net  policies 
cmd  programs  needed  to  improve 
working  conditions  and  foster  economic 
growth.  Projects  under  this  initiative 
aim  to  increase  employment  among 
targeted  groups,  improve  workplace 
safety  and  health,  and  increase  access  to 
social  insurance. 

Protecting  the  Basic  Rights  of  Workers 
(PBRW)— Under  the  PBRW  initiative. 
USDOL  works  to  implement  the 
fundamental  principles  embodied  in  the 
International  Labor  Organization's  (ILO) 
Declaration  on  Fundamented  Principles 
and  Rights  at  Work,  specifically  working 
towards  strengthening  the  right  to 
freedom  of  association  and  collective 
bargaining,  eliminating  forced  or 
compulsory  labor,  and  eliminating 
employment  discrimination. 


International  HIV/ AIDS  Workplace- 
based  Education  Program  (IHWEP) — 
Under  the  IHWEP  initiative,  USDOL 
works  to  reduce  the  rate  of  HIV/ AIDS 
infection  through  workplace-based 
prevention  and  education  programs  and 
to  improve  the  workplace  environment 
for  workers  living  with  HIV/ AIDS.  The 
IHWEP  program  also  works  to  build  the 
capacity  of  the  tripartite  partners  to 
address  the  long-term  impact  of  HIV/ 
AIDS  on  labor  markets  and  economic 
development. 

USDOL/ILAB  manages  its  projects  in 
partnership  with  stakeholders 
representing  the  government, 
employers,  workers,  and  other 
organizations. 

L  Authority 

ILAB  is  authorized  to  award  and 
Administer  this  program  by  the 
Consolidated  Appropriations 
Resolution.  2003,  Public  Law  108-7, 
117  Stat.  11  (2003). 

n.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international, 
educational,  or  not-for-profit 
organization  (including  faith-based 
organizations)  with  experience 
effectively  implementing  projects  in  the 
relevant  technical  field(s)  and  working 
with  foreign  national  government 
ministries,  regional  and  local 
government  entities,  employers  and 
employer  organizations,  workers  and 
labor  organizations,  and  non- 
governmental and  community-based 
organizations  is  eligible  for  this  grant(s). 
All  applicants  are  requested  to  complete 
the  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants  (OMB  No. 
1225-0083)  (see  Appendix  A).  Labor 
ministries  are  the  primary  government 
entities  that  will  be  involved,  but 
projects  may  also  include  ministries  for 
education,  socied  affairs,  commerce, 
finance,  and  those  working  with  special 
targeted  populations  such  as  youth, 
women,  persons  with  disabilities  or 
minorities.  Partnerships  of  more  than 
one  organization  are  also  eligible  and 
encouraged,  in  particular  with  qualified 
regionally-based  organizations  to  further 
build  local  capacity,  although  in  such  a 
case  a  lead  organization  must  be 
identified.  The  capability  of  an 
applicant,  partners,  and  co-applicants  to 
perform  necessary  aspects  of  this 
solicitation  will  be  determined  under 
Section  XI — Review  and  Selection  of 
Applications  for  Award. 

Please  note  that  to  be  eligible,  grant 
applicants  classified  under  the  Internal 
Revenue  Code  as  a  501(c)(4)  entity  (see 
26  U.S.C.  501(c)(4)),  may  not  engage  in 
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lobbying  acti  dties.  According  to  the 
Lobbying  Dis  closure  Act  of  1995,  as 
amended  by  I  U.S.C.  1611,  an 
organization  as  described  in  section 
501(cj(4)  of  t  le  Internal  Revenue  Code 
of  1986,  that  mgages  in  lobbying 
activities  sha  1  not  be  eligible  for  the 
receipt  of  fecferal  funds  constituting  an 


award,  grant 


or  loan. 


B.  Submissioi  of  Applications 

One  (1)  bk  e  ink-signed  original, 
complete  apf  lication  in  English  plus 
two  (2)  copie;  of  the  application  must 
be  submitted  to  the  U.S.  Department  of 
Labor,  Procui  ement  Services  Center,  200 
Constitution  Avenue,  NW.,  Room  N- 
5416,  Washii  gton,  DC  20210,  no  later 
thain  4:45  p.ni.  Eastern  Time  on  the 
established  d  ue  date.  To  aid  with  review 
of  applications.  Applicants  may  elect  to 
submit  three  3)  additional  paper  copies 
of  the  applici  tion  {five  total). 
Applicants  v\  ho  do  not  provide 
additional  co  sies  will  not  be  penalized. 

The  applic  ition  must  consi-st  of  two 
(2)  separate  p  arts.  Part  I  of  the 
application  r  lust  contain  the  Standard 
Form  (SF)  421,  "Application  for  Federal 
Assistance"  <  nd  sections  A-F  of  the 
Budget  Inforidation  Form  SF  424A  (see 
Appendix  A)  These  forms  are  also 
available  at  http://www.whitehoase.gov/ 
omb/grants.   'art  II  must  contain  a 
technical  pro  aosal  that  demonstrates 
capabilities  i  i  accordance  with  the 
statement  of  vork  (section  III)  and  the 
selection  crit  ;ria  (section  XI).  The 
application  s  lould  include  the  name, 
address,  tele]  hone  and  fax  numbers, 
and  e-mail  ac  dress  (if  applicable)  of  a 
key  contact  p  erson  at  the  applicant's 
organization  in  case  questions  should 
arise. 

To  be  cons  dered  responsive  to  this 
solicitation,  I  le  application  must 
consist  of  th€  above-mentioned  separate 
sections  not  i  o  exceed  30  single-sided 
(8V2''  X  11"  o   A4),  double-spaced,  12- 
point  font,  ty  aed  pages  for  which  a 
response  is  s  ibmitted.  Major  sections 
and  sub-secti  ons  of  the  application 
should  be  di'  ided  and  clearly  identified 
(e.g.,  with  tal  dividers),  and  all  pages 
shall  be  num  jered.  Applicants  are 
required  to  p  ropose  that  a  project 
address  ALL  of  the  project  objectives 
identified  in  the  Statement  of  Work  in 
section  III.  Aiy  applications  that  do  not 
conform  to  tl  ese  standards  may  be 
deemed  non-  responsive  to  this 
solicitation  a  nd  may  not  be  evaluated. 
The  applicat  on  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  applicatii  )n  in  not  more  than  two  (2) 
pages.  Standard  forms,  attachments, 
resumes,  exhibits,  letters  of  support,  and 
the  abstract  a  re  not  counted  towards  the 
page  limit.  If  an  applicant  exceeds  the 


stated  page  limit,  the  review  panel  has 
the  discretion  to  deduct  10  points. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
he  received  at  the  designated  place  by 
the  date  and  time  specified,  or  it  will 
not  be  considered.  Applications  sent  by 
e-mail,  telegram,  or  facsimile  (FAX)  will 
not  be  accepted.  Applications  sent  by 
other  delivery  services,  such  as  Federal 
Express,  UPS.  etc.,  will  be  accepted;  the 
applicant,  however,  bears  the 
responsibility  for  timely  submission. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  No  exceptions  to  the 
mailing,  delivery,  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted. 

Any  application  received  at  the  Office 
of  Procurement  Services  after  4:45  pm 
Eastern  Time  on  Friday,  August  22, 
2003  will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

•  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  the  closing  date;  or 

•  It  was  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  no  later  than 
5  pm  at  the  place  of  mailing  two  (2) 
working  days  (excluding  weekends  and 
Federal  holidays),  prior  to  closing  date; 
or 

•  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable-evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 


post  office  to  the  addressee  is  the  date 
entered  by  the  Post  Office  receiving 
clerk  on  the  "Express  Mail/Next  Day 
Service — Post  Office  to  Addressee"  label 
and  the  postmark  on  the  envelope  or 
wrapper  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark"  has  the 
same  meaning  as  defined  above. 
Therefore,  applicants  should  request 
that  the  postal  clerk  place  a  legible  hand 
cancellation  "bull's-eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington  DC  area 
has  been  slow  and  erratic  due  to 
concerns  involving  anthrax 
contamination.  Applicants  muet  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  with  your  delivery 
service. 

D.  Funding  Levels 

Up  to  U.S.  $1.45  million  is  available 
for  this  project,  and  USDOL  reserves  the 
right  to  award  more  than  one  grant. 
USDOL  may  award  one  or  more  grants 
to  one  organization  or  several,  or  to  a 
partnership  of  more  than  one 
organization.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
approval  (see  section  IV). 

E.  Program  Duration 

The  duration  of  the  project  funded  by 
this  SGA  is  up  to  four  (4)  years.  The 
start  date  of  program'^ctivities  will  be 
negotiated  upon  award  of  the  grant, 
which  will  take  place  no  later  than 
September  30,  2003. 

m.  Statement  of  Work 

USDOL  is  seeking  qualified 
organizations  that  will  implement,  in 
partnership  with  USDOL,  a  project  to 
improve  labor  law  compliance  in 
Morocco  and  the  efficient  transitioning 
of  workers  to  in-demand  occupations. 
Specific  project  objectives  are  identified 
in  section  III.C.  USDOL  encourages 
applicants  to  be  creative  in  proposiiig 
innovative  and  cost-effective 
interventions  that  will  produce  a 
demonstrable  and  sustainable  impact. 

Funds  will  be  provided  by  grant  to 
qualifying  organizations.  The  grant  will 
be  actively  managed  by  USDOL/ILAB  to 
assure  achievement  of  the  stated  project 
objectives.  The  award  of  any  sub- 
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contract  will  be  subject  to  USDOL 
policies  and  approval  (see  section  TV). 

Note:  Selection  of  an  organization  as  a 
grantee  does  not  constitute  approval  of  the 
grant  application  as  submitted.  Before  the 
actual  grant  is  awarded,  USDOL  may  enter 
into  negotiations  about  such  items  as 
program  components,  funding  levels,  and 
administrative  systems  in  place  to  support 
g^ant  implementation.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
application.  Award  is  also  contingent  upon 
signature  of  a  letter  of  agreement  between 
USDOL  and  relevant  ministries  in  target 
countries. 

A.  Background  and  Problem  Statement 

Morocco's  workforce  has  undergone 
and  continues  to  experience  many 
changes  in  response  to  its  changing 
relationship  with  the  global  economy.  In 
1994,  Morocco  joined  the  World  Trade 
Organization  (WTO)  and  in  2000, 
Morocco  began  phasing  in  an 
association  agreement  with  the 
European  Union  (EU),  which  will 
eliminate  tariffs  on  industrial  products 
being  traded  between  Morocco  and  the 
EU  by  2012.  With  the  adoption  of  an 
ambitious  privatization  program  in  1993 
and  the  prospect  of  a  free  trade 
agreement  with  the  U.S.  in  the  near 
future,  Morocco  is  committed  to  making 
its  economy  more  competitive 
internationally. 

Although  Morocco  creates  an 
estimated  200,000  new  jobs  annually, 
this  is  still  not  enough  to  absorb  the 
300,000  new  workers  that  enter  the 
market  each  year  (The  Economist 
Intelligence  Unit  Coimtry  Profile  2003). 
The  relatively  high  2.1  percent  growth 
rate  in  the  population  insures  that  the 
educational,  training  and  employment 
infrastructure  will  be  challenged  to 
prepare  and  place  new  labor  market 
entrants  into  in-demand  jobs.  An 
International  Labor  Organization  (ILO) 
study  in  2000  of  the  textile  industry 
indicates  that  one  of  the  industry's 
major  problems  is  the  workers'  generally 
low  skill  level.  About  52  percent  of 
Moroccans  over  age  15  are  illiterate,  and 
this  has  a  direct  negative  impact  on  the 
ability  of  Moroccan  enterprises  to  adapt 
to  newer  and  more  competitive  methods 
of  production. 

Major  portions  of  the  Moroccan  labor 
code  were  drafted  in  the  1930s  and  need 
modernization.  The  Government 
recently  drafted  a  new  labor  code 
designed  to  promote  greater  labor 
market  flexibility  and  facilitate  the 
transition  of  workers  to  in-demand 
occupations,  and  better  protect  workers' 
rights  of  association  and  collective 
bargaining,  but  government  attempts  to 


pass  a  new  labor  code  have  been 
ujisuccessful  thus  far.  The  lack  of  a  new 
labor  code  has  also  frustrated  efforts  to 
conceive  a  public  imemployment 
compensation  system  and  ensure  health 
and  accidental  insurance  benefits  to 
workers.  There  are  some  indications 
that  a  new  code  will  be  enacted  shortly. 

In  assessing  the  constraints  to  high 
levels  of  labor  law  compliance  in 
Morocco,  USDOL  has  foimd  that  they 
consist  of  primarily: 

•  Weak  system  of  enforcing  national 
labor  laws,  symptomatic  of  the  absence 
of  a  national  strategy  for  improving 
labor  law  compliance,  a  lack  of  clear 
policies  and  procedures  for  conducting 
labor  inspections,  underutilization  of 
data  from  inspections  to  better  target 
enforcement  and  outreach  resources, 
and  inadequate  training  of  inspectors; 

•  Lack  of  awareness  of  national  labor 
laws  among  employers,  trade  union 
leaders,  and  workers;  and 

•  Inadequate  systems  and  knowledge 
to  prevent  and  resolve  industrial 
disputes  efficiently. 

Morocco's  challenges  in  effectively 
assisting  in  the  transition  of  workers  to 
in-demand  jobs  are  based  upon  the 
following  principal  constraints: 

•  Lack  of  reliable  information  on 
current  employer  demands  for  workers; 

•  Limited  options  available  for 
existing  workers  to  be  retrained  for  in- 
demand  occupations; 

•  Inadequate  quality  of  education  and 
training  to  effectively  prepare 
individuals  for  in-demand  occupations; 
and 

•  Scarcity  of  incentives  for  employers 
to  invest  in  training  workers  or  for 
workers  to  seek  additional  education 
and  training. 

Assessments  of  the  current  status  of 
labor  rights  and  their  implementation  in 
Morocco  are  available  in  a  variety  of 
sovirces,  among  them  the  aimual  U.S. 
Department  of  State  Report  on  Human 
Rights  Practices;  the  recommendations 
of  the  Committee  of  Experts  of  the 
International  Labor  Organization's  (ILO) 
Committee  on  the  Application  of 
Conventions  and  Recommendations;  the 
recommendations  of  the  ILO's 
Committee  on  Freedom  of  Association; 
and  reports  of  the  International 
Confederation  of  Free  Trade  Unions 
(ICFTU).  USDOL/ILAB  will  post 
additional  background  information  on 
its  Web  site  at  http://www.dol. 
gov/ilab/. 

B.  Target  Population 

Applicants  shall  target  labor 
ministries,  employer  organizations  and/ 
or  individual  employers,  worker 
organizations  and/or  individual 
workers,  tripartite  (government. 


employer,  and  worker)  institutions,  and/ 
or  educational  and  training  institutions 
in  Morocco  as  the  intended  (direct  and 
indirect)  beneficiaries  of  project 
activities. 

C.  Objectives 

The  Grantee(s)  will  implement,  in 
partnership  with  USDOL,  a  project 
designed  to:  (a)  Improve  labor  law 
compliance  in  Morocco,  with  particular 
emphasis  on  the  fundamental  principles 
embodied  in  the  ILO's  Declaration  on 
Fundamental  Principles  and  Rights  at 
Work;  and  (b)  efficiently  transition 
workers  to  in-demand  occupations. 
Given  the  limited  resources  available 
through  this  solicitation,  it  is  expected 
that  the  second  objective  will  be 
achieved  through  the  demonstration  of 
an  approach  and/ or  system  to  facilitate 
such  transitions. 

Contributing  to  the  achievement  of 
these  goals  are  three  project  objectives 
("immediate  objectives"): 

Immediate  Objective  1 

Increased  knowledge  among  workers 
and  employers  of  national  labor  laws 
and  of  the  available  means  to  access 
labor  ministry  services  to  enforce  the 
rights  established  by  those  laws,  in 
particular: 

•  The  right  to  freedom  of  association; 

•  The  right  to  organize  and  bargain 
collectively; 

•  Prohibition  on  the  use  of  any  form 
of  forced  or  compulsory  labor; 

•  Labor  protections  for  children  and 
young  people,  including  a  minimum  age 
for  the  employment  of  children  and  the 
prohibition  and  elimination  of  the  worst 
forms  of  child  labor;  and 

•  Legally  mandated  conditions  of 
work  with  respect  to  minimum  wages, 
hours  of  work,  and  occupational  safety 
and  health. 

Immediate  Objective  2 

Strengthen  the  labor  inspection 
system  by  training  the  labor  inspectors 
in  the  areas  of  acceptable  conditions  of 
work,  specifically  wage  and  hour  and 
occupational  safety  and  health. 

Immediate  Objective  3 

Create  new  or  strengthen  existing 
dispute  resolution  mechanisms  within 
the  labor  ministries  (e.g.,  mediation, 
arbitration,  alternative  dispute 
resolution). 

Immediate  Objective  4 

Pilot  test  for  possible  replication  on  a 
national  basis  an  effective  model  for 
efficiently  transitioning  workers 
impacted  by  economic  restructuring  and 
other  adjustments  to  in-demand 
occupations. 
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Relationship  to  USDOL  Program 
Strategy:  By  helping  to  improve  labor 
law  compliance  and  the  efficient 
preparation  apd  placement  of  workers 
for  in-demand  jobs  in  Morocco,  the 
proposed  project  supports  achievement 
of  USDOL's  qPRA  goal  (3.3b)  to. 
"Improve  livihg  standards  and 
conditions  of  [work  for  workers  in 
developing  and  treinsition  countries." 

D.  Type  of  W^rk  To  Be  Performed/ 
Activities 

The  selected  Grantee(s)  will  be 
responsible  for  developing  a  strategy  for 
successfully  achieving  the  stated 
objectives  of  tpe  project  and  addressing 
the  problems  identiPed  in  the 
Background  and  Problem  Statement, 
developing  and  implementing  the  major 
tasks  to  be  accomplished  as  part  of  that 
strategy,  tracking  and  reporting  on 
progress  in  achieving  the  stated 
objectives,  an^  providing  any  necessary 
related  services. 

When  develbping  the  strategy  and 
activities,  the  Applicant  should  take 
into  consideration  the  following  issues: 

•  A  draft  L^or  Code  has  been  under 
discussion  by  the  social  partners  for 
over  20  years.  jPassage  of  this  labor  code 
is  expected  inlthe  near  future. 

•  The  existence  of  an  on-going 
USDOL-ILO  project  focusing  on 
industrial  relations  and  social  dialogue 
in  Morocco.  Coordination  between  the 
new  project  aijd  current  project  is 
necessary  to  ayoid  duplication  of  work. 

•  The  receni  completion  of  an 
USDOL-finanqed  comprehensive  needs 
assessment  of  the  labor  administration 
system  that  w^  conducted  by  the  ILO. 
The  assessment  is  attached  as  an 
appendix. 

•  The  impoitance  of  Morocco  as  a 
strong  political  and  economic  ally  of  the 
U.S. 

E.  Expected  Outcomes/Project  Outputs 

By  the  end  df  the  grant  period,  the 
project  will  have:  (a)  Improved 
compliance  byj  employers  and  workers 
with  national  labor  laws,  in  particular 
those  laws  which  relate  to  the  principles 
embodied  in  the  ILO  Declaration  on 
Fundamental  Principles  and  Rights  at 
Work;  and  fb)  pilot-tested  an  effective 
approach  to  efficiently  transition 
workers  to  in-demand  occupations. 
Applicants  are  expected  to  describe  in 
their  technical  proposal:  (a)  The  strategy 
that  they  will  adopt  to  achieve  these 
outcomes  withjn  the  stated  timeframe 
and  available  USDOL  funds;  and  (b)  the 
indicators  and  pystem  of  data  collection 
they  will  use  td  measure  the 
achievement  ol  these  outcomes. 


F.  Deliverables 

Following  the  award  of  the  grant,  the 
Grantee(s)  shall  collaborate  with 
USDOL/ILAB  to: 

•  Develop  a  Project  Document 
(including  a  project  budget)  that  will  set 
the  technical  parameters  and  provide 
guidance  to  the  project.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL.  While  the 
Applicant's  original  proposal  will  serve 
as  the  basis  of  the  Project  Dociunent,  in 
every  case  USDOL  has  found  it 
advantageous  to  visit  the  field  and  reach 
consensus  on  the  project  strategy  with 
host  country  counterparts  in  order  to 
further  inform  the  project  design. 
USDOL  must  receive  a  draft  of  the 
Project  Docmnent  45  days  after 
returning  from  travel  to  the  relevant 
area(s).  The  Project  Document  must  be 
finalized  no  later  than  30  days  after 
receipt  of  USDOL  comments  on  the 
draft. 

•  Establish  a  Workplan  identifying 
major  project  activities,  deadlines  for 
their  completion,  and  person(s) 
responsible  for  completing  these 
activities  (within  60  days  after  the 
Project  Document  is  finalized). 

•  Set  project  indicators,  including 
indicators  that  support  ILAB's 
Government  Performance  and  Results 
Act  (GPRA)  goal:  "Improve  living 
standards  and  conditions  of  work  for 
workers  in  developing  and  transition 
coimtries."  (within  90  days  of  finalizing 
the  Project  Document). 

•  Create  a  Performance  Monitoring 
Plan  (PMP)  to  establish  the  data  needed 
to  measure  achievement  of  project 
indicators  and  the  methods  for 
collection  and  reporting.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL  (within  90  days  of 
finalizing  the  Project  Document). 

The  Grantee(s)  must  submit  copies  of 
all  required  docinnents  to  USDOL  by 
the  specified  due  dates.  Other 
documents  that  may  be  produced  are  to 
be  submitted  by  mutually  agreed-upon 
deadlines.  The  Project  Document, 
Workplan,  project  indicators,  PMP,  and 
data  collection  system  are  subject  to 
final  approval  by  the  Grant  Officer's 
Technical  Representative  (GOTR) 
responsible  for  monitoring  the  grant. 

G.  Special  Program  Requirements 

1.  USDOL  Responsibilities 

Following  the  award  of  the  grant(s), 
USDOL  shall: 

•  Provide  the  Grantee(s)  with 
programmatic  support  to  help  ensure 
effective  implementation  of  the  project, 
including  training  and  consultation  in 


USDOL/ILAB  management,  monitoring, 
and  evaluation  systems  and  standard 
operating  procedin-es. 

•  Provide  advice  and  consultation  to 
Grantee(s)  on  specific  program  criteria. 

•  If,  based  upon  the  responses  to  this 
solicitation  and  subsequent  to  the 
award,  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with  the 
Grantee(s)  and  other  technical  experts 
for  a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  USDOL  will  procure 
the  services  of  technical  experts  if  it 
determines  that  such  expertise  is 
necessary  for  the  project  design  mission. 

•  Fund  at  least  two  project 
evaluations — a  mid-term  evaluation  at 
approximately  the  midpoint  of  the  grant 
period  and  a  final  evaluation 
approximately  two  months  prior  to  the 
end  of  the  grant  period.  USDOL/ILAB — 
in  consultation  with  the  Grantee(s) — 
will  be  responsible  for  drafting  and 
finalizing  all  evaluation  Terms  of 
Reference  (TOR),  procining  the  services 
of  an  independent  evaluator  (who  will 
write  the  evaluation  report),  and 
providing  at  least  one  representative 
from  USDOL/ILAB  to  participate  on  the 
evaluation  team,  when  appropriate. 
USDOL/ILAB  may  choose  to  perform 
additional  evaluations  as  appropriate. 

•  Have  the  right,  at  all  reasonable 
times,  to  review  all  docimients 
pertaining  to  the  project,  participate  on 
field  missions  (including  monitoring 
and  evaluation  missions),  and  to  discuss 
administrative  and  technical  issues 
pertaining  to  the  project  with  the 
Grantee. 

2.  Grantee  Responsibilities 

Following  the  award  of  the  grant(s), 
the  Grantee(s)  shall: 

•  Establish  the  institutional  and 
management  systems  and  means 
necessary  to  provide  and  monitor  the 
delivery  of  services  and  distribute  wages 
and  material  effectively. 

•  If  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with 
USDOL  and  other  technical  experts  for 
a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  The  Grantee(s)  shall 
bear  the  financial  costs  for  having  its 
representative(s)  participate  on  the 
project  design  mission. 

•  Assist  in  project  evaluations, 
including  reviewing  and  providing 
comments  on  the  evaluation  Terms  of 
Reference  (TORs)  drafted  by  USDOL 
and  evaluation  reports  written  by  the 
lead  evaluator.  If  invited  to  participate 
on  an  evaluation  mission  by  USDOL, 
the  Grantee(s)  shall  bear  the  financial 
costs  for  having  a  representative  of  the 
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Grantee(s)  participate  on  an  evaluation 
team  (e.g.,  travel,  per  diem). 

•  Submit  trip  reports  to  USDOL 
within  fourteen  (14)  calendar  days  of 
project-related  travel.  If  the 
implementing  partner  travels  with  a 
USDOL  staff  member,  the  implementing 
organization  will  submit  a  draft  trip 
report  to  the  staff  member  vdthin 
fourteen  (14)  calendar  days  of  project- 
related  travel  for  comments.  The  format 
for  the  trip  report  will  be  provided  by 
USDOL. 

•  Inform  USDOL/ILAB  at  least  one  (1) 
month  prior  to  scheduling  any  major 
public  events  or  ceremonies  regarding 
the  project. 

•  Submit  to  USDOL  all  media-related 
and  educational  materials  developed  by 
it  or  its  sub-contractors  under  this 
Grant(s),  including  relevant  press 
releases,  for  use  in  this  project  before 
they  are  reproduced,  published,  or  used. 
The  Grantee(s)  must  consult  with 
USDOL  to  ensiue  that  materials  are 
compatible  with  USDOL  materials 
relating  to  its  International  Cooperation 
Program.  USDOL  considers  brochures, 
pamphlets,  videotapes,  slide-tape 
shows,  curricula,  and  any  other  training 
materials  used  in  the  project  to  be 
educational  materials.  USDOL  will 
review  materials  for  technical  accuracy. 
USDOL  will  also  review  training 
curricula  and  purchased  training 
materials  for  accuracy  before  they  are 
used.  The  Grantee(s)  must  obtain  prior 
approval  ft'om  the  Grant  Officer  for  all 
materials  developed  or  purchased  under 
this  grant.  All  materials  produced  by 
Grantee(s)  must  be  provided  to  USDOL 
in  digital  format  for  possible 
publication. 

rV.  Key  Personnel  And  Sub-Contractors 

USDOL  considers  the  "Project 
Director"  or  equivalent  to  be  "key 
personnel"  in  this  project.  Project 
Directors  should  be  fluent  in  English 
and  either  French  or  Arabic  (written  and 
spoken).  USDOL  expects  all  key 
persoimel  to  work  full-time  on  the 
project. 

The  Grant  Officer  must  approve 
candidates  for  all  key  personnel 
positions.  USDOL's  Grant  Officer's 
Technical  Representative  (GOTR)  shall 
review  candidates'  qualifications  and 
provide  recommendations  to  the  Grant 
Officer  regarding  the  selection  of 
candidates  for  all  key  persoimel 
positions.  The  Grantee(s)  shall  submit 
resumes,  curricula  vitae,  and  other 
relevant  information  to  the  GOTR  and 
receive  approval  from  the  Grant  Officer 
before  extending  an  offer  of  employment 
and  before  the  nominated  individual 
conducts  any  activities. 


Key  personnel  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 
The  Grantee(s)  shall  not  substitute  or 
replace  key  personnel  unless  new 
persoimel  are  at  least  equal  in 
qualifications  to  those  personnel  who 
are  replaced.  If  a  need  to  find  new  key 
personnel  arises,  the  Grantee(s)  shall 
notify  the  GOTR  as  soon  as  the  need 
becomes  known,  ff  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserves  the  right  to  terminate 
the  grant. 

Organizations  may  apply  for  funding 
in  partnership  with  other  organizations, 
but  in  such  a  case,  a  lead  organization 
must  be  identified.  Use  of  sub- 
contractors is  subject  to  Federed  laws 
and  regulations,  including  OMB 
circulars  requiring  free  and  open 
competition  for  procurement 
transactions. 

The  Grant  Officer  must  approve  all 
sub-contractors.  USDOL's  Grant 
Officer's  Technical  Representative 
(GOTR)  shall  review  candidates' 
qualifications  and  provide 
recommendations  to  the  Grant  Officer 
regarding  the  selection  of  candidates  for 
aH  sub-contractors.  The  lead 
organization  shall  submit  a  list  of 
previous  projects  implemented  by  the 
proposed  sub-contractor,  along  with  a 
description  of  qualifications,  resumes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  from  the  Grant  Officer  before 
extending  a  sub-contract.  The  lead 
organization  shall  not  substitute  or 
replace  sub-contractors  unless  new  sub- 
contractors are  at  least  equal  in 
qualifications  to  those  that  are  replaced. 
Sub-contractors  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 
If  a  need  to  find  new  sub-contractors 
arises,  the  lead  organization  shall  notify 
the  GOTR  as  soon  as  the  need  becomes 
known. 

Note:  Except  as  specifically  provided, 
USDOL/ILAB  acceptance  of  a  proposal  and 
an  award  of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  if  an  application  identifies  a 
specific  sub-contractor  to  provide  the 
services,  the  USDOL/ILAB  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e.,  to  avoid 
competition. 

V.  Reporting  Requirements 

All  reports  (see  Appendix  B)  are  due 
no  later  than  30  days  after  the  end  of  a 
fiscal  quarter  and  shall  be  submitted  in 
English.  USDOL/ILAB  and  the 
Grantee(s)  should  work  together  to 
resolve  any  issues  within  30  days  of 
receipt  of  a  report. 


A.  Financial  Reports 

The  Grantee(s)  shall  submit  financial 
reports  on  a  quarterly  basis.  The  first 
reporting  period  shall  end  on  the  last 
day  of  the  fiscal  quarter  (December  31, 
March  31,  June  30.  or  September  30) 
during  which  the  grant  was  signed. 

The  Grantee(s)  shall  use  Standard 
Form  (SF)  269A,  Financial  Status 
Report,  to  report  the  status  of  the  funds, 
at  the  project  level,  during  the  grant 
period.  A  final  SF269A  shall  be 
submitted  no  later  than  90  days 
following  completion  of  the  grant 
period. 

If  the  Grantee(s)  uses  the  U.S. 
Department  of  Health  and  Human 
Services  Payment  Management  System 
(HHS  PMS),  they  shall  also  send  USDOL 
copies  of  the  PSC  272  that  it  submits  to 
HHS,  on  the  same  schedule.  Otherwise, 
the  Grantee(s)  shall  submit  Standard 
Form  (SF)  272,  Federal  Cash 
Transactions  Report,  on  the  same 
schedule  as  the  SF269A. 

Financial  reports  are  due  within  30 
days  of  the  end  of  the  reporting  period 
(i.e.,  by  April  30,  July  30,  October  30. 
and  January  30). 

B.  Technical  Reporting  Requirements 

After  signing  the  agreement,  the 
Grantee(s)  shall  submit  progress  reports 
to  USDOL/ILAB  at  the  end  of  each  fiscal 
quarter.  The  first  reporting  period  shall 
end  on  the  last  day  of  the  fiscal  quarter 
(December  31,  March  31,  June  30,  or 
September  30)  during  which  the  Grant 
was  signed.  Between  reporting  dates, 
the  Grantee(s)  shall  also  immediately 
inform  USDOL/ILAB  of  significant 
developments  and/or  problems  affecting 
the  organization=s  ability  to  accomplish 
work. 

The  Grantee(s)  shall  submit  two  types 
of  progress  reports  according  to  the 
standardized  format  used  by  USDOL/ 
ILAB: 

1.  Status  Reports 

Status  Reports  compare  actual  and 
planned  activities  during  the  reporting 
period,  which  consists  of  one  quarter 
(January-March  and  July-September). 
Its  purpose  is  to  provide  an  update  on 
the  Workplan,  problems/.solutions, 
major  achievements,  or  modifications. 
The  Status  Report  should  be  brief  and 
include  an  attached  project  Workplan 
indicating  the  status  of  Workplan 
activities:  "completed,"  "on  schedxde," 
"delayed,"  "cancelled."  The  body  of 
report  should  provide  a  summary 
explanation  of  any  deviation  from  the 
Workplan  and  recommended  actions. 

Status  Reports  are  due  within  30  days 
of  the  end  of  the  reporting  period  [i.e., 
by  April  30  and  October  30). 
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2.  Technical  Progress  Reports 

Technical  Progress  Reports  provide 
information  an  how  the  project  is 
progressing  ill  achieving  its  stated 
objectives.  Te  ^hnical  Progress  Reports 
will  be  based  on  the  project's  stated 
objectives,  indicators,  and  Performance 
Monitoring  P^an  (PMP)  and  will  provide 
both  quantitative  and  qualitative 
information  a  id  a  narrative  assessment 
of  performanc  e  for  the  preceding  six- 
month  period  (January-June  and  July- 
December).  Di  ita  measiu'ing  achievement 
of  the  project'  5  indicators  will  be 
attached  to  the  narrative,  which  will 
provide  a  con^posite  overview  of 
progress,  trends,  problems,  new 
proposals,  lessons  learned,  and 
expenditures.  The  body  of  the  Technical 
Progress  Repo  rt  should  be  2-3  pages  in 
length,  stressiig  major  points  related  to 
strategy. 

Technical  P  rogress  Reports  are  due 
within  30  day  i  of  the  end  of  the 
reporting  peril  )d  (i.e.,  by  July  30  and 
January  30). 

C.  Instructiom  for  Submitting  Reports 

All  reports  s  hall  cite  the  assigned 
grant  number.  The  Grantee(s)  shall 
submit  one  ha  "d  copy  of  all  financial 
reports  to  each  of  the  following  persons: 
Lawrence  Kuss,  Grant  Officer, 

Procuremem  Services  Center,  U.S. 

Departmentjof  Labor,  200  Constitution 

Ave.,  NW.,  Room  N-5416, 

Washington]  DC  20210. 
Jona  Lai,  Grant  Officer's  Technical 

Representative,  Office  of  Foreign 

Relations,  U  S.  Department  of  Labor, 

200  ConstitiJtion  Ave.,  NW.,  Room  S- 

5303,  Washington,  DC  20210. 
Gene  Contee,  Accountant,  Financial 

Managemen  Services  Center,  U.S. 

Department  if  Labor,  200  Constitution 

Ave.,  NW.,  f  oom  S-5526, 

Washington,  DC  20210. 

The  Grantee  s)  shall  submit  one  hard 
copy  of  all  teclmical  reports  to  each  of 
the  following  persons: 
Lawrence  KusS,  Grant  Officer, 

Procuremeni  Services  Center,  U.S. 

Department  Df  Labor,  200  Constitution 

Ave.,  NW.,  Room  N-5416, 

Washingtonj  DC  20210. 
Jona  Lai,  Grant  Officer's  Technical 

Representati  /e.  Office  of  Foreign 

Relations,  US.  Department  of  Labor, 

200  Constitution  Ave.,  NW.,  Room  S- 

5303,  Washi  igton,  DC  20210. 

VI.  Travel  PitM  ledures 


The  Grantee 
quarterly  trave 


s)  shall  submit  a 
plan  to  the  GOTR.  The 


plan  shall  include  the  following 


information  foi 


for  the  Grantee  s)  to  support  activities 


covered  by  this 


all  individuals  traveling 


grant: 


•  Name  of  the  person(s)  who  will  be 
traveling. 

•  Destination(s). 

•  Dates  of  travel. 

•  Purpose  of  travel — what  they  v«ll 
be  doing  and  why. 

The  Grantee(s)  should  submit  the 
quarterly  travel  plan  no  later  than  four 
weeks  prior  to  the  start  of  each 
subsequent  fiscal  quarter  (e.g.,  by  May 
31 ,  the  GOTR  should  have  travel  plans 
for  Jill  Grantee  travel  occurring  July  1 
through  September  30).  For  a  trip 
beginning  later  than  four  weeks  from  the 
time  the  plan  is  submitted,  dates  should 
reflect  a  "best  guess"  (rather  than 
simply  listing  "To  Be  Determined"). 
The  dates  should,  however,  be  finalized 
no  later  than  4  weeks  prior  to  departure. 

All  travelers  should  submit  finalized 
travel  details  to  the  GOTR  no  later  than 
4  weeks  prior  to  the  desired  departure 
date.  If  any  major  holiday  occurs  during 
those  4  weeks,  travelers  should  submit 
finalized  details  earlier. 

Individuals  are  not  permitted  to  travel 
until  USDOL/ILAB  has  received  country 
clearance  from  the  State  Department 
(via  e-mail  or  cable)  or  has  received 
written  authorization  (including  by  e- 
mail)  from  the  GOTR.  This  also  applies 
to  expatriates  living  abroad  who  go  on 
personal  or  home  leave:  Although  they 
do  not  need  clearance  to  enter  the  U.S., 
they  do  need  clearance  to  re-enter  the 
country  in  which  they  are  stationed. 

While  travelers  may  cancel  trips  at 
any  time,  USDOL/ILAB  will  not  permit 
any  amendments  to  a  clearance  cable 
(e.g.,  for  changes  in  dates  of  travel,  or 
changes  in  the  identified  traveler)  less 
than  four  weeks  prior  to  the  desired  date 
of  departure,  except  in  dire 
emergencies,  as  determined  by  the 
GOTR. 

Vn.  Acknowledgment  of  USDOL 
Funding 

A.  Acknowledgement  on  Printed 
Materials 

In  all  circumstances,  the  following 
shall  be  displayed  on  printed  materials: 
"Preparation  of  this  item  was  funded  by 
the  United  States  Department  of  Labor 
under  Grant  No.  [insert  the  appropriate 
grant  number]." 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  Grantees  receiving  Federal  funds 
must  clearly  state: 

•  The  percentage  of  the  total  costs  of 
the  program  or  project,  which  will  be 
financed  with  Federal  money; 

•  The  dollar  amount  of  Federal  funds 
for  the  project  or  program;  and 


•  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

B.  Use  of  the  USDOL  Logo 

In  consultation  with  ILAB,  the 
Grantee(s)  will  acknowledge  USDOL's 
role  in  one  of  the  following  ways: 

•  The  USDOL  logo  mayhe  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee(s)  must  consult 
with  USDOL  on  whether  the  logo  may 
be  used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  shall  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo  on  the  item. 

•  All  documents  shoiud  include  the 
following  notice:  "This  docimient  does 
not  necessarily  reflect  the  views  or 
policies  of  the  U.S.  Department  of 
Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations 
imply  endorsement  by  the  U.S. 
Government." 

Vm.  Administrative  Requirements 

A.  General 

Grantees,  which  may  include  faith- 
based  organizations,  will  be  subject  to 
applicable  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applicable  Office  of  Management 
and  Budget  (OMB)  Circulars. 
Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
applicable  Federal  cost  principles,  e.g., 
Non-Profit  Organizations — OMB 
Circular  A-122.  The  grant(s)  awarded 
under  this  SGA  will  be  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

•  29  CFR  part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

•  29  CFR  part  93— New  Restrictions 
on  Lobbying. 

•  29  CFR  part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

•  29  CFR  part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

•  29  CFR  part  98— Federal  Standards 
for  Government  wide  Debarment  and 
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Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

•  29  CRF  part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

B.  Sub-Contracts 

Sub-contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40-48.  hi 
compliance  with  Executive  Orders 
12876  as  amended,  13230,  12928,  and 
13021  as  amended,  the  Grantee(s)  is 
strongly  encouraged  to  provide 
subcontracting  opportunities  to 
Historically  Black  Colleges  and 
Universities,  Hispanic-Serving 
Institutions  and  'Tribal  Colleges  and 
Universities. 

C.  Encumbrance  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  the  Grantee(s)  before  or 
after  the  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  encumbrances/ 
obligations  may  involve  only 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  approved  contracts, 
purchase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  procedures  and  incurred 
within  the  grant  period.  All 
encimibrances/obligations  incurred 
during  the  grant  period  must  be 
liquidated  within  90  days  after  the  end 
of  the  grant  period,  if  practicable. 

D.  Site  Visits 

USDOL,  through  its  authorized 
representatives,  has  the  right,  at  all 
reasonable  times,  to  make  site  visits  to 
review  project  accomplishments  and 
management  control  systems  and  to 
provide  such  technical  assistance  as 
may  be  required.  If  USDOL  makes  any 
site  visit  on  the  premises  of  the  Grantee 
or  a  sub-contractor(s)  under  this  grant, 
the  Grantee  must  provide  and  must 
require  its  sub-contractors  to  provide  all 
reasonable  facilities  and  assistance  for 
the  safety  and  convenience  of  the 
Government  representatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evaluations  will  be  performed 
so  as  not  to  unduly  delay  the  work. 

IX.  Grant  Closeout  Procedures 

A.  Definitions 
1 .  Grant  Closeout 

The  closeout  of  a  grant  is  the  process 
by  which  a  Federal  grantor  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 


work  of  the  grant  have  been  completed 
by  the  grantee  and  the  grantor. 

2.  Date  of  Completion 

The  date  when  all  work  imder  a  grant 
is  completed  or  the  date  in  the  grant 
award  document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
assistance  ends,  whichever  comes  first. 

3.  Disallowed  Costs 

Disallowed  costs  are  those  charges  to 
a  grant  that  the  grantor  agency  or  its 
representative  determines  to  not  be 
allowed  in  accordance  with  the 
applicable  Federal  Cost  Principles  or 
other  conditions  contained  in  the  grant. 

B.  Close-Out  Procedures 

Grants  shall  be  closed  out  in 
accordance  with  the  following 
procedures: 

•  Upon  request,  the  Grantor  shall 
make  prompt  payments  to  a  Grantee  for 
allowable  reimbursable  costs  under  the 
grant  being  closed  out. 

•  The  Grantee  shall  immediately 
refund  to  the  Grantor  any  balance  of 
unobligated  (unencumbered)  cash 
advanced  to  the  Grantee  that  is  not 
authorized  for  retention  by  the  Grantee 
for  use  on  other  grants. 

•  Within  90  days  after  completion  of 
the  grant,  the  Grantee  shall  submit  all 
financial,  performance  and  other  reports 
required  by  the  Grant  Officer  to  close 
out  the  grant.  The  Grant  Officer  may 
authorize  extensions  when  requested  by 
the  grantee. 

•  The  Grant  Officer  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  these  reports  are  received. 

•  In  the  case  of  grants  that  include 
matching/in-kind  contributions,  the 
Grantee  is  legally  required  to  provide 
the  total  amount  of  matching/in-kind 
contributions  indicated  on  the  face 
sheet  of  the  agreement,  as  amended. 
Failure  to  provide  this  level  of 
matching/in-kind  contribution  shall 
result  in  the  disallowance  of  all  or  part 
of  otherwise  allowable  Federal  share 
costs,  equal  to  the  total  matching/in- 
kind  share  committed  to,  less  the  share 
actually  provided. 

•  The  Grantee  shall  account  for  any 
property  acquired  with  grant  funds,  or 
received  from  the  Government  in 
accordance  with  the  provisions  of  29 
CFR  part  95. 

•  In  the  event  that  a  final  audit  has 
not  been  performed  prior  to  the  closeout 
of  the  grant,  the  Grantor  shall  retain  the 
right  to  recover  an  appropriate  amoimt 
after  fully  considering  the  ' 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 


X.  Measuring  the  Performance  of  the 
Grantee 

The  performance  of  the  Grantee  will 
be  assessed  based  on  the  timely 
completion  of  one  or  more  deliverables 
that  will  be  due  to  USDOL  at  the  end 
of  each  quarter  of  the  Grant.  These 
deliverables  should  reflect  the  outcomes 
of  the  project  that  are  expected  to  help 
achieve  the  project's  objective(s). 
Applicants  are  requested  to  include  in 
their  proposal  a  project  implementation 
plan  and  approach  to  monitor  the 
performance  of  the  project  throughout 
the  period  of  the  grant.  The 
implementation  plan  is  to  consist  of  a 
quarterly  schedule  of  activities  and  list 
of  deliverables  that  would  be  completed 
by  the  contractor  each  quarter.  The 
defined  list  and  schedule  of  deliverables 
is  viewed  by  USDOL  as  a  key 
component  of  the  technical  proposal. 

XI.  Review  and  Selection  of 
Applications  for  Award 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  A  Technical  Panel  will 
objectively  rate  each  complete 
application  against  the  criteria 
described  in  this  announcement.  The 
panel  recommendations  to  the  Grant 
Officer  are  advisory  in  nature.  The  Grant 
Officer  may  elect  to  select  one  or  more 
Grantees  on  the  basis  of  the  initial 
proposal  submission,  or  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
purpose  of  selecting  qualified 
applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  proposals,  the  evaluation 
process  described  above  will  be 
repeated  to  consider  such  revisions.  The 
Grant  Officer  will  make  a  final  selection 
determination  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as  panel 
findings,  geographic  presence  of  the 
applicants,  and  the  best  value  to  the 
government,  cost,  and  other  factors.  The 
Grant  Officer's  determination  for  award 
under  this  SGA  is  final. 

A.  The  Review  Process 

The  criteria  below  will  serve  as  the 
basis  upon  which  submitted 
applications  will  be  evaluated. 
Technical  aspects  of  the  application  will 
constitute  100  points  of  the  total 
evaluation.  Up  to  five  (5)  additional 
points  will  be  given  for  leveraging  non- 
Federal  resources. 

In  order  to  assist  USDOL  in  assessing 
the  efficient  and  effective  allocation  of 
project  funding,  the  Applicant  shall 
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submit  a  project  budget  that  clearly 
details  the  costs  for  performing  all  of  the 
requirements  presented  in  this 
solicitation,  i|icluding  producing  all 
deliverables,  i'eporting  on 
implementatibn  and  progress,  and 
monitoring  p^gress.  Applicants  are 
reminded  to  budget  for  compliance  with 
the  administrative  requirements  set 
forth  (copies  ( if  all  regulations  are 
referenced  in  this  SGA  are  available  at 
no  cost,  on-lir  le,  at  http://www.dol.gov). 
This  includes  the  costs  of  performing 
activities  sucl  as  travel  to  Washington, 
DC  to  meet  wi  th  USDOL/ILAB,  financial 
audit,  project  closeout,  document 
preparation  (e.g.,  progress  reports, 
project  docun  ent),  and  ensm-ing 
compliance  w  ith  procurement  and 
property  stanaards.  The  Project  Budget 
should  identi^/  administrative  costs 
separately  froii  programmatic  costs.  In 
addition  to  th(  i  costs  identified 
previously,  ad  ministrative  costs  include 
indirect  costs  xom  the  costs  pool  and 
the  cost  of  activities,  materials  (e.g., 
project  car),  aiid  personnel  [e.g., 
administrative  assistants,  office  drivers) 
that  support  tl  e  management  and 
administratior  of  the  project  but  do  not 
provide  direct  services  to  project 
beneficiaries. 

The  technici  J  panel  will  review  grant 
applicants  aga  nst  the  criteria  listed 
below  on  the  b  asis  of  100  points. 

B.  Technical  A  pproach — 45  points 


•  The  exten  to  which  the  application 
sets  forth  a  cle  ir  and  supportable  course 
of  action  to:  (a  Improve  labor  law 
compliance  in  Morocco,  in  particular 
those  laws  whi  ch  relate  to  the  principles 
embodied  in  the  ILO  Declaration  on 
Fimdamental  I'rinciples  and  Rights  at 
Work;  and  (b)  demonstrate  a  proven 
approach  to  e^ciently  transition 
workers  to  in-demand  occupations.  The 
Applicant  will!  be  evaluated  on  the  clear 
identification  4nd  description  of  the 
specific  strategiy(s)  the  Applicant 
proposes  to  us^,  its  effectiveness,  and 
attainability  oflproject  objectives  by  the 
end  of  the  grant  period.  (10  points) 

•  Demonstr^ed  familiarity  with  the 
major  issues  related  to  the  components 
being  addressed  (e.g.,  general  project 
context,  key  prpblems  and/or  needs  in 
the  relevant  coUntry/area,  the  specific 
problem(s)  and/or  need(s)  that  will  be 
addressed  by  tlis  project(s),  and 
relevant  constraints).  The  Applicant 
will  be  evaluated  on  the  thorough  and 
accurate  assessment  of  the 
implementing  Environment  and  the 
problems  that  axist  and  clear 
identification  of  the  specific  problem(s) 
the  Applicant  Droposes  to  address.  (5 
points) 


•  A  monitoring  and  evaluation  plan 
for  measuring  project  performance  that 
includes  challenging  but  realistic  targets 
and  measurable,  verifiable  project 
indicators  that  measure  achievement  of 
project  objectives  and  performance  in 
project  implementation.  (5  points) 

•  A  description  of  the  applicant's 
approach  to  expending  funds  in  the 
most  cost-effective  method  possible  in 
order  to  achieve  the  project  objectives. 
The  applicant  should  refer  to  its 
submitted  budget  in  explaining  how  the 
budgeted  funds  will  be  utilized  cost- 
effectively.  In  order  to  assist  USDOL  in 
assessing  the  efficient  and  effective 
allocation  of  project  funding,  the 
Applicant  shall  submit,  at  minimimi, 
supporting  budget  information 
indicating  how  the  Applicant  arrived  at 
estimating  the  costs  of  the  following 
items/activities:  Salaries  and  benefits  for 
all  key  persoimel,  2-3  key  activities 
proposed  by  the  Applicant  under  its 
project  design,  and  closing  the  project 
and  meeting  all  USDOL  close-out 
requirements,  as  stated  in  this  SGA.  The 
Applicant  will  be  evaluated  based  on 
the  clear  identification  of  all  project 
costs  and  efficient  and  effective 
allocation  of  funding.  The  project 
budget  shoidd  clearly  demonstrate  that 
the  total  amount  and  distribution  of 
funds  is  sufficient  to  cover  the  cost  of 
all  major  project  activities  identified  by 
the  Applicant  in  its  proposal, 
management  of  the  project,  monitoring 
and  evaluation,  and  project  close-out 
and  that  the  distribution  of  funds 
maximizes  the  provision  of  goods  and/ 
or  services  to  project  beneficiaries.  This 
section  will  be  evaluated  in  accordance 
with  applicable  Federal  laws  and 
regulations.  The  budget  must  comply 
with  Federal  cost  principles  (which  can 
be  found  in  the  applicable  OMB 
Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation.  (10  points) 

•  Use  of  existing  expertise  from  the 
recipient  country  in  order  to  reduce 
costs  and  further  develop  local  capacity. 
(5  points) 

•  Inclusion  of  a  sustainability  strategy 
that  ensures  that  project  improvements 
will  continue  after  the  project  ends.  (5 
points) 

•  Submission  of  a  schedule  of 
quarterly  deliverables  that  will  serve  to 
determine  the  level  of  performance  of 
the  contractor.  The  identification  of 
deliverables  that  are  presented  in  the 
proposal  should  be  objective,  verifiable, 
and  demonstrate  progress  in  achieving 
project  objectives.  (5  points) 


C.  Institutional  Qualifications/Past 
Performance — 25  points 

•  Prior  experience  in  designing  and 
implementing  activities  in  developing 
countries,  especially  in  Morocco,  related 
to  strategic  planning,  outreach  and 
education,  capacity  building,  labor  law 
enforcement,  and  responsive  workforce 
development  policies,  institutions,  and 
systems.  The  application  shall  include 
information  as  an  attachment  (which 
will  not  count  towards  the  page  limit) 
regarding  previous  grants,  contracts,  or 
grants,  including  (a)  The  organization 
for  which  the  work  was  done,  (b)  a 
contact  person  in  that  organization  with 
his/her  ciurent  phone  number,  (c)  the 
dollar  value  of  the  grant,  contract,  or 
Grant  for  the  project(s),  (d)  the  time 
frame  and  professional  effort,  either 
directly  by  key  personnel,  by 
consultants,  or  under  contractual 
arrangements  involved  in  the  project(s), 
(e)  a  brief  summary  of  the  work 
performed;  and  (f)  a  brief  summary  of 
accomplishments.  (10  points) 

•  Clear  organizational  structure  and 
management  plan,  illustrating 
experience  with  carrying  out 
participatory  development  activities 
with  organizations  (i.e.,  govenunent 
ministries,  employer  organizations, 
worker  organizations,  community 
organizations)  and  maintaining  positive 
and  effective  relationships  witih 
partners.  (10  points) 

•  Demonstration  of  strong  financial 
management  and  internal  control 
systems.  (5  points) 

D.  Experience  of  Personnel — 30  points 

•  Key  personnel  with  prior 
experience  directly  related  to  the 
proposed  work,  including  technical  and 
language  qualifications,  professional 
competence,  relevant  academic 
backgrotmd,  and  demonstrated 
experience.  Applicants  shall  submit  a 
resume  for  each  key  personnel 
proposed,  which  includes  the 
individual's  current  employment  status 
and  previous  work  experience, 
including  position  title,  duties 
performed,  dates  in  position,  employing 
organizations,  and  educational 
background.  Duties  must  be  clearly 
defined  in  terms  of  role  performed  (i.e., 
manager,  team  leader,  consultant). 
Resumes  shall  be  included  as 
attachments,  which  do  not  coimt  against 
the  page  limitation.  (20  points) 

•  Clear  management  plan 
demonstrating  the  staffing  requirements 
and  other  resources  needed  to 
implement  the  approach.  (10  points) 
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E.  Leveraging  of  Grant  Funding — 5 
points 

USDOL  will  award  up  to  five  (5) 
additional  rating  points  to  applications 
that  include  non-Federal  resources  that 
significantly  expand  the  size  and  scope 
of  project-related  activities.  These 
programs  will  not  be  financed  by  the 
project,  but  can  complement  and 
enhance  project  objectives.  To  be 
eligible  for  the  additional  points,  the 
applicant  must  list  the  resource(s),  the 
nature,  and  possible  activities 
anticipated  emd  any  partnerships, 
linkages,  or  coordination  of  activities, 
cooperative  funding,  etc. 


F.  Suggested  Outline  for  Technical 
Proposal 

This  outline  is  provided  as  a 
guideline.  Organizations  may  elect  a 
format  of  their  choosing,  subject  to  the 
requirements  of  this  announcement. 

1.  Executive  Summary. 

2.  Program  Description. 
Goal  and  Objectives 
Background. 
Technical  Approach  and 

Implementation  Timetable 

(Proposed  Intervention). 
Experience  of  Personnel. 
Identification  of  Deliverables  and 

Quarterly  Schedule  of  their 

submission  to  determine  contractor 

performance. 


c  Staffing  Pattern  and  Project 

Management  Organizational  Chart. 
Leveraging  of  non-Federal  Resources. 
3.  Attachments 
Summaries  of  other  relevant 
organizational  experiences. 
Resvunes  of  key  personnel  and  signed 
letters  of  commitment  to  the 
project. 
Successful  proposals  submitted  in 
response  to  this  SGA  will  be 
incorporated  into  the  text  of  the  grant 
with  the  selected  applicant(s). 

Dated:  Signed  at  Washington,  DC,  this  14th 
day  of  July,  2003. 

Lawrence  J.  Kuss, 

Gmnt  Officer. 

BILUNG  CODE  4510-2»-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1.  TYPE  OF  SUBMISSION: 

Application 

fl  Cootmction 

Q  Won-Con«tniction 


5.  APPUCANT  INFORMATION 


Legal  Name: 


Preapplication 
[~l  Construction 

n  Non-Cen«tniction 


2.  DATE  SUBMITTEO 


3.  DATE  RECEIVEO  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


AppiicanI  Identifier 


State  Application  Identifier 


Federal  Identifier 


Address  (give  dty,  county.  State,  and  zip  code): 


6.  EMPLOYE!  t  IDENTIFICATION  NUMBER  (EIN): 


8.  TYPE  OF  ^PLICATION: 

Q  New         Q  Continuation  Q  Revision 

If  Revision,  enter  appropriate  letter(s)  in  twx(es)  I      I     I      I 

A.  Increase  Award         B  Decrease  Award       C.  Increase  Duration 
D  Decrease  Duration     Other^speo^/- 


Organizational  Unit: 


Name  and  telephone  number  of  person  to  t>e  contacted  on  matters  involvin) 
this  application  (give  area  code) 


7.  TYPE  OF  APPUCANT:  (enter  appropriate  letter  in  tx>x) 


D 


Lod 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLB 


12.  AREAS  AFFECTED  BY  PROJECT  CC/»es,  Counties,  States,  etc.): 


13.  PROPOSED  PROJECT 


Start  Date 


IS.  ESTIMATE  D  FUNDING 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.  Pnsgram  Inco  na 


g.  TOT,,L 


Ending  Date 


A.  State  H.  Independent  School  Dist. 

8.  Coonty  I.  State  Controlled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify)  * 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Project 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
Q  Yss    If  nrss,"  attach  an  explanation.  Q  No 


18.  TO  THE  B8ST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPLICATION/PREAPPUCATiON  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  A$SURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a  Type  Name  of  Authorized  Representative 


d.  Signature  of  Authorized  Representative 


b.  Title 


Previous  Editiori  Usable 
Authorized  for  Lbcal  Reproduction 


c.  Telephone  Number 


e.  Date  Signed 


Standard  Fomi  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  cx>llection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revievying  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperworlc  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preappllcations  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 

1.         Self-explanatory. 


Entry: 


2.  Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicants  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

1 5.  Amount  requested  or  to  t)e  contributed  during  the  first 
funding/budget  period  by  each  contributor  Value  of  in- 
kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  Indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  tx>th  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  1 5. 


7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  tfie 
space(s)  provided: 


16.        Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  Is  subject  to  the 
State  intergovemmental  review  process. 


9. 


-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligatk>n  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


17.        This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  the  auttiorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  sut>mitted  as  part  of  the  applicabon.) 


1 0.        Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


1 1 .         Enter  a  brief  descriptive  title  of  tfie  project.  If  more  than  one 
program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  kx^ation.  For 
preapplications.  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instructjona  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infomiation,  including  suggestions  for 
reducing  th(s  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0044),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Inktructlons 


This  form  i$  designed  so  that  application  can  be  made  for  funds 
from  one  6r  more  grant  programs.  In  preparing  the  budget, 
adhere  to  4ny  existing  Federal  grantor  agency  guidelines  which 
prescribe  ^ow  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  Por  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  fundinp  period  increments.  In  the  latter  case.  Sections  A,  B, 
0,  and  D  sjiould  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  dass 
categories  s  lown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applica^ons  pertaining  to  a  single  Federal  grant  program 
(Federal  Dofriestic  Assistance  Catalog  number)  and  natrequiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catafog  program  title  and  the  Catalog  numtier  in  Column 
(b). 

For  applicati  >ns  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catalog  nunjiber  in  Column  (b).  For  applications  pertaining  to 
multiple  prtigrams  where  none  of  the  programs  require  a 
breakdown  b  y  function  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  (folumn  (b). 

For  applicatbns  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  Hajvever,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  CMumns  (c)  through  (g) 

For  new  apfifications,  leave  Column  (c)  and  (d)  Wank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Othenivise,  leave  these  columns  Wank.  Enter  in 
columns  (e)  and  (0  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (Q. 

Line  9  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class  categories. 

Line  6a-4  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  tje  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  -  Enter  the  program  tities  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 


Column  (b) 

applicant. 


Enter  the  contribution  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Line  1 5  -  Enter  the  totals  of  amounts  on  Lines  1 3  and  1 4. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  tities 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  t»e  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  ajn^nt  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  ttie 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  ttie 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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:  This  form  is  for  applicants  that  are  private  nonprofit  organizations  (not  including  private  universities).  Please  complete 
it  the  federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 

obportunity  to  compete  for  federal  funding.  Information  provided  on  this  form  will  not  be  considered  in  any  way  in  making 

"    decisions  and  will  not  be  included  in  the  federal  grants  database. 


1. 


]  )oes  the  applicant  have  501(c)(3)  status? 
t)  Yes  □  No 


2.  I  ow  many  full-time  equivalent 
e  mployees  does  the  applicant  have? 
( Zheck  only  one  box). 


•"  J  3  or  Fewer 
CI  4-5 
C]  6-14 


Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Federal  Agency  Use  Only 


0MB  No.  1225-0083      Exp.  02/28/2006 


Please  place  survey  form  directly  behind  the  SUndard  Application  for  Federal  AssisUnce  (SF  424)  fact  slieet. 


Q  15-50 
□  51-100 
Q  over  100 


3.  \  (Tiat  is  the  size  of  the  applicant's 
a  uiual  budget?  (Check  only  one  box.) 

C)  Less  Than  $150,000 
Cp  $150,000-5299,999 

$300,000  -  $499,999 
Cp  $500,000  -  $999,999 

$1,000,000 -$4,999,999 
Ul  $5,000,000  or  more 


4.  Is  the  applicant  a  faith-based/religious 
organization? 

□     Yes  Q    No 


5,  Is  the  applicant  a  non-religious 
community-based  organization? 

Q  Yes  G  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


G 


Yes 


□ 


No 


7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Federal, 
State,  or  local )? 


□  Yes 


□  no 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


□ 


Yes 


□ 


No 


Federal  Register / Vol.  68,  No.  139 /Monday,  July  21,  2003 /Notices 


43205 


Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


501(c)(3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(c)(3)  status.  Other  grant  programs  do 
not. 


For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 


3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 

5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  0MB  control 
number.  The  valid  0MB  control  number  for 
this  information  collection  is  1225-0083.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  Departmental 
Clearance  Officer,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW,  Room  N-1301, 
Washington,  D.C.  20210.  If  you  have 
comments  or  concerns  regarding  the  status 
of  your  individual  submission  of  this  form, 
write  directly  to:  Joyce  I.  Mays,  Application. 
Control  Center,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210. 


An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  fimds 
by  administering  the  grant  on  their 
behalf. 


7.    Self-explanatory. 


8.   Self-explanatory 
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Progress  Report  Forms 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

STATUS  REPORT  FORMAT 


PROJECT  #: 

COUNTRY/PROJECT  NAME: 

FUNDING: 

PROJECT  DURATION: 

EVALUATION  DATES: 

Mid-term: 
Final: 

DATE  SUBMITTED: 

REPORTING  PERIOD: 

CONTACT: 

PROJECT  OBJECTIVES: 

Development  Objective: 

• 

-** 

Immediate  Obiective(s): 

^ 

Sub  Immediate  ObjectiveCs): 

*- 

I. 


WOKRPLAN  STATUS 


(Attach  Worlqylan  indicating  status  of  components  -  "completed,  "  "on  schedule,  "  "delayed,  " 
"Cancelled"  as  an  annex.) 

[Summarize  any  Workplan  variance  and  recommended  actions] 

II.        PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

Problems  Proposed  Solutions  Actions  Taken/Required 


III.       NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 


43208 
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U.S.  Department  of  Labor 
Bureau  of  Interiational  Labor  Affairs/Office  of  Foreign  Relations 

TECHNICAL  PROGRESS  REPORT  FORMAT 

PRO 

lECT  #: 

COUNTRY/PROJECT  NAME: 

FUN 

)ING: 

PROJECT  DURATION: 

EVALUATION  DATES: 

Mid-term: 
Final: 

DAT 

I  SUBMITTED: 

REPORTING  PERIOD: 

CONTACT: 

PRO, 

Deve 

fECT  OBJECTIVES: 

opment  Objective: 

Imme 

Jiate  Obiective(s): 

Subli 

[imediate  Obiective(s): 

I. 

OVERALL  PROGRESS 

ttach  Data  Tracking  Table  and  any  reporting  against  the  Performance  Monitoring  Plan 
MP)  as  an  annex.] 

II 

MAJOR  TRENDS 

II 

PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

- 

Problems                                Proposed  Solutions                    Actions  Taken/Reauired 

n 

NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 

V 

LESSONS  LEARNED 

• 

•A 

0 
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[FR  Doc.  03-18E56  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  451  l>-28-C 


DEPARTMEKT  OF  LABOR 

Office  of  the  Secretary 

Strengttiening  Labor  Systems  in 
Southern  Africa 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Depantment  of  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitati(^n  for  grant  application 
(SGA  03-21). 

SUMMARY:  Thils  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  gi  ant  funding.  The  U.S. 
Department  o  '  Labor  (USDOL),  Bureau 
of  Lntemationd  Labor  Affairs  (ILAB), 
announces  thi;  availability  of  funds  to  be 
granted  by  co<  )perative  agreement 
(hereafter  refe  rred  to  as  "grant")  to  one 
or  more  qualii  ying  organizations. 
USDOL  will  award  up  to  U.S.  $4.2 
million  throuj  ;h  one  or  more  grants  to  an 
organization  c  r  organizations  to  improve 
labor  law  com  pliance  in  Botswana, 
Lesotho,  Namibia,  and  Swaziland  in 
order  to  facilitate  their  integration  into 
the  global  eco  lomy.  Proposals  must  be 
regional  in  sci  >pe  and  respond  to  the 
entire  Statem<  nt  of  Work  as  contained 
in  Section  III.  but  applicants  will  not  be 
penalized  for  acking  previous 
experience  wi  th  regional  projects.  For 
example,  organizations  with  experience 
in  only  one  country  will  be  judged 
based  on  the  s  uccess  they  achieved  in 
that  country  a  id  their  proposal  for  how 
they  plan  to  m  ork  successfully 
throughout  th  j  rest  of  the  targeted 
region.  Partnetships  between  more  than 
one  organizatj  on  are  also  eligible  and 
encouraged,  in  particular  with  qualified, 
regionally-based  organizations  in  order 
to  build  local  capacity,  although  in  such 
a  case  a  lead  c  rganization  must  be 
identified. 


DATES:  The  cl 
applications 
Applications 
p.m.  (Eastern 
below. 


( (sing  date  for  receipt  of 
ii  Friday,  August  22,  2003. 
1  nust  be  received  by  4:45 
rime)  at  the  address 


ADDRESSES:  A  aplication  forms  will  not 
be  mailed.  Th  ;y  are  published  as  part  of 
this  Federal  Register  notice  and  in  the 
Federal  Register,  which  may  be 
obtained  fromi  your  nearest  U.S. 
Government  c  ffice  or  public  library  or 
online  at  http  //www. archives. gov/ 
federal_regisU  ^r/ index. html. 
Applications  nust  be  delivered  to:  U.S. 
Department  o  Labor,  Prociu-ement 
Services  Centisr,  200  Constitution 
Avenue,  NW.,  Room  N-5416,  Attention: 


Lisa  Harvey,  Reference:  SGA  03-21, 
Washington.  DC  20210. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted;  the  applicant, 
however,  bears  the  responsibility  for 
timely  submission.  Applications  that  do 
not  meet  the  conditions  set  forth  in  this 
notice  will  not  be  honored.  No 
exceptions  to  the  mailing  and  delivery 
requirements  set  forth  in  this  notice  vdll 
be  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  e-mail  address: 
harvey.Iisa@dol.gov,  tel:  (202)  693-4570 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
expansion  of  global  trade  and 
investment  and  the  improvement  of 
working  conditions  and  protection  of 
basic  worker  rights  are  best  understood 
as  mutually  reinforcing,  and  not 
mutually  exclusive  objectives.  In  today's 
environment  of  widespread  market 
reforms  and  economic  integration, 
efficient  and  fair  labor  markets  are  a 
prerequisite  for  economic  growth, 
increasing  living  standards,  and 
promoting  employment  in  the  U.S.  As 
political  developments,  market  reforms, 
and  the  transition  to  a  global  economy 
bring  significant  changes  to  national 
economies,  individual  labor  market 
systems  need  to  change  accordingly  to 
remain  viable  and  to  support  their 
populations.  In  addition,  the  inability  to 
manage  the  development  of  a  relatively 
open  market  economy  during  periods  of 
political  and  social  transition  impedes 
the  development  of  political  democracy, 
social  cohesion,  and  equity. 

USDOL/ILAB  carries  out  a  worldwide 
International  Cooperation  Program  that 
helps  address  some  of  these  difficulties 
by  working  to  ensure  that  the  greatest 
possible  number  of  workers  benefit  from 
a  more  open  world  economy.  The  three 
major  initiatives  of  the  International 
Cooperation  Program  are: 

Improving  Economic  Opportunity  and 
Income  Security  for  Workers  (EOIS) — 
Under  the  EOIS  initiative,  USDOL 
works  to  strengthen  developing 
countries"  abilities  to  build  and 
institutionalize  social  safety  net  policies 
and  programs  needed  to  improve 
working  conditions  and  foster  economic 
growth.  Projects  under  this  initiative 
aim  to  increase  employment  among 
targeted  groups,  improve  workplace 
safety  and  health,  and  increase  access  to 
social  insurance. 

Protecting  the  Basic  Rights  of  Workers 
(PBRWj—Vndei  the  PBRW  initiative, 
USDOL  works  to  implement  the 
fundamental  principles  embodied  in  the 


International  Labor  Organization's  (ILO) 
Declaration  on  Fundamental  Principles 
and  Rights  at  Work,  specifically  working 
towards  strengthening  the  right  to 
freedom  of  association  and  collective 
bargaining,  eliminating  forced  or 
compulsory  labor,  and  eliminating 
employment  discrimination. 

International  HIV/AIDS  Workplace- 
based  Education  Program  (IHWEP)— 
Under  the  IHWEP  initiative,  USDOL 
works  to  reduce  the  rate  of  HTV/AIDS 
infection  through  workplace-based 
prevention  and  education  programs  and 
to  improve  the  workplace  environment 
for  workers  living  with  HIV/ AIDS.  The 
IHWEP  program  also  works  to  build  the 
capacity  of  the  tripartite  partners  to 
address  the  long-term  impact  of  HTV/ 
AIDS  on  labor  markets  and  economic 
development. 

USDOL/ILAB  manages  its  projects  in 
partnership  with  stakeholders 
representing  the  government, 
employers,  workers,  and  other 
organizations. 

L  Authority 

ILAB  is  authorized  to  award  and 
administer  this  program  by  the 
Consolidated  Appropriations 
Resolution,  2003,  Public  Law  108-7, 
117  Stat.  11  (2003). 

n.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international, 
educational,  or  not-for-profit 
organization  (including  faith-based 
organizations)  with  experience 
effectively  implementing  projects  in  the 
relevant  technical  field(s)  and  working 
with  foreign  national  government 
ministries,  regional  and  local 
government  entities,  employers  and 
employer  organizations,  workers  and 
labor  organizations,  and  non- 
governmental and  community-based 
organizations  is  eligible  for  this  grant(s)! 
All  applicants  are  requested  to  complete 
the  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants  (OMB  No. 
1225-0083)  (see  Appendix  A).  Labor 
ministries  are  the  primary  govenmient 
entities  that  will  be  involved,  but 
projects  may  also  include  ministries  for 
education,  social  affairs,  commerce, 
finance,  and  those  working  with  special 
targeted  populations  such  as  youth, 
women,  persons  with  disabilitlp^r 
minorities.  Partnerships  of  more  than 
one  organization  are  also  eligible  and 
encouraged,  in  particular  with  qualified 
regionally-based  organizations  to  further 
build  local  capacity,  although  in  such  a 
case  a  lead  organization  must  be 
identified.  The  capability  of  an 
applicant,  partners,  and  co-applicants  to 
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perform  necessary  aspects  of  this 
solicitation  will  be  determined  under 
Section  XI — Review  and  Selection  of 
Applications  for  Award. 

Please  note  that  to  be  eligible,  grant 
applicants  classified  under  the  Internal 
Revenue  Code  as  a  501(c)(4)  entity  (see 
26  U.S.C.  501(c)(4)),  may  not  engage  in 
lobbying  activities.  According  to  the 
Lobbying  Disclosure  Act  of  1995,  as 
amended  by  2  U.S.C.  1611,  an 
organization,  as  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  that  engages  in  lobbying 
activities  shall  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  blue  ink-signed  original, 
complete  application  in  English  plus 
two  (2)  copies  of  the  application  must 
be  submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center,  200 
Constitution  Avenue,  NW.,  Room  N- 
5416,  Washington,  DC  20210,  no  later 
than  4:45  p.m.  Eastern  Time  on  the 
established  due  date.  To  aid  with  review 
of  applications,  Applicants  may  elect  to 
submit  three  (3)  additional  paper  copies 
of  the  application  (five  total). 
Applicants  who  do  not  provide 
additional  copies  will  not  be  penalized. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424,  "Application  for  Federal 
Assistance"  and  sections  A-F  of  the 
Budget  Information  Form  SF  424A  (see 
Appendix  A).  These  forms  are  also 
available  at  http://www.whitehouse.gov/ 
omb/grants.  Part  II  must  contain  a 
technical  proposal  that  demonstrates 
capabilities  in  accordance  with  the 
statement  of  work  (Section  HI)  and  the 
selection  criteria  (Section  XI).  The 
application  should  include  the  name, 
address,  telephone  and  fax  numbers, 
and  e-mail  address  (if  applicable)  of  a 
key  contact  person  at  the  applicant's 
organization  in  case  questions  should 
arise. 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  45  single-sided 
(81/2"  X  11"  or  A4),  double-spaced,  12- 
point  font,  typed  pages  for  which  a 
response  is  submitted.  Major  sections 
and  sub-sections  of  the  application 
should  be  divided  and  clearly  identified 
(e.g.,  with  tab  dividers),  and  all  pages 
shall  be  numbered.  Applicants  are 
required  to  propose  that  a  project 
address  ALL  of  the  project  objectives 
identified  in  the  Statement  of  Work  in 
Section  III.  Any  applications  that  do  not 
conform  to  these  standards  may  be 
deemed  non-responsive  to  this 


solicitation  and  may  not  be  evaluated. 
The  application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  Standard  forms,  attachments, 
resiunes,  exhibits,  letters  of  support,  and 
the  abstract  are  not  counted  towards  the 
page  limit.  If  an  applicant  exceeds  the 
stated  page  limit,  the  review  panel  has 
the  discretion  to  deduct  10  points. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  paekage  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified,  or  it  will 
not  be  considered.  Applications  sent  by 
e-mail,  telegram,  or  facsimile  (FAX)  will 
not  be  accepted.  Applications  sent  by 
other  delivery  services,  such  as  Federal 
Express,  UPS,  etc.,  will  be  accepted;  the 
applicant,  however,  bears  the 
responsibility  for  timely  submission. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  No  exceptions  to  the 
mailing,  delivery,  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted. 

Any  application  received  at  the  Office 
of  Procurement  Services  after  4:45  p.m. 
Eastern  Time  on  Friday,  August  22, 
2003  will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

•  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  the  closing  date;  or 

•  It  was  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  no  later  than 
5:00  p.m.  at  the  place  of  mailing  two  (2) 
working  days  (excluding  weekends  and 
Federal  holidays),  prior  to  the  closing 
date;  or 

•  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 


applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Ser.'ice 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  is  the  date 
entered  by  the  Post  Office  receiving 
clerk  on  the  "Express  Mail/Next  Day 
Service — Post  Office  to  Addressee"  label 
and  the  postmark  on  the  envelope  or 
wrapper  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark"  has  the 
same  meaning  as  defined  above. 
Therefore,  applicants  should  request 
that  the  postal  clerk  place  a  legible  hand 
cancellation  "bull's-eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrrapper. 

Tne  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington  DC  area 
has  been  slow  and  erratic  due  to 
concerns  involving  anthrax 
contamination.  Applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  with  your  delivery 
service. 

D.  Funding  Levels 

Up  to  U.S.  $4.2  million  is  available  for 
this  project,  and  USDOL  reserves  the 
right  to  award  more  than  one  grant. 
USDOL  may  award  one  or  more  grants 
to  one  organization  or  several,  or  to  a 
partnership  of  more  than  one 
organization.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
approval  [see  Section  IV). 

£"4  Program  Duration 

The  duration  of  the  project  funded  by 
this  SGA  is  up  to  four  (4)  years.  The 
start  date  of  program  activities  will  be 
negotiated  upon  award  of  the  grant, 
which  will  take  place  no  later  than 
September  30,  2003. 

m.  statement  of  Work 

USDOL  is  seeking  qualified 
organizations  that  will  implement,  in 
partnership  with  USDOL,  a  regional 
project  to  increase  labor  law  compliance 
in  Botswana,  Lesotho,  Namibia,  and 
Swaziland  by  strengthening  the  capacity 
of  labor  ministries  to  enforce  national 
labor  laws  and  increasing  the 
knowledge  and  capacity  of  employers 
and  workers  to  apply  those  laws. 
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Specific  proje  ct  objectives  are  identified 
in  Section  III.  C. 

Applicants  should  submit  proposals 
that  are  regioi  lal  in  scope  and 
demonstrate  the  organization's 
capabilities  t(i  implement  a  project  in 
accordance  with  the  Statement  of  Work 
and  the  selecl  ion  criteria.  Applicants, 
however,  will  not  be  penalized  for 
lacking  previdus  experience  working  on 
regional  projects.  For  example, 
organizations  with  experience  in  only 
one  country  v  rill  be  judged  based  on  the 
success  they  <  chieve  in  that  country  and 
their  proposa  for  working  successfully 
throughout  the  rest  of  the  targeted 
region.  USDOL  encourages  applicants  to 
be  creative  in  proposing  innovative  and 
cost-effective  interventions  that  will 
produce  a  dei  lonstrable  and  sustainable 
impact. 

Funds  will  je  provided  by  grant  to 
qualifying  orj  anizations.  The  grant  will 
be  actively  mi  inaged  by  USDOL/ILAB  to 
assure  achieve  jment  of  the  stated  project 
objectives.  Th  e  award  of  any  sub- 
contract will  be  subject  to  USDOL 
policies  and  a  pproval  (see  Section  IV). 

Note:  Selectii  m  of  an  organization  as  a 
grantee  does  nc  I  constitute  approval  of  the 
grant  applicatic  n  as  submitted.  Before  the 
actual  grant  is  swarded,  USDOL  may  enter 
into  negotiatior  s  about  such  items  as 
program  compc  nents,  funding  levels,  and 
administrative  lystems  in  place  to  support 
grant  implemer  tation.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  r«  serves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
application.  Av  ard  js  also  contingent  upon 
signature  of  a  h  tter  of  agreement  between 
USDOL  and  rel  svant  ministries  in  target 
countries. 

A.  Backgroun  i  and  Problem  Statement 

The  govern  nents  of  Botswana, 
Lesotho,  Namibia,  and  Swaziland  are  in 
the  process  of  strengthening  national 
labor  law  adn  inistration  and 
compliance,  p  articularly  those  laws 
related  to  the  Fundamental  principles 
embodied  in  the  International  Labor 
Organization"  J  (ILO)  Declaration  on 
Fundamental  Principles  and  Rights  at 
Work.  These  l>asic  labor  protections  are 
essential  to  promoting  open  economies, 
higher  living  standards,  and  a  favorable 
climate  for  tra  de  and  investment.  Each 
of  these  couni  ries,  however,  faces 
several  obstac  les  that  could  undermine 
these  objectiv  js.  These  obstacles 
include: 


uan:e 


•  The  absence 
national 
law  compli 

•  Inadequa^ 
procedures 
inspections. 


of  comprehensive 
strategies  for  improving  labor 
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e  policies,  training  and 
carrying  out  labor 


•  Weak  institutional  linkages  between 
labor  ministries,  employers  and 
workers/unions. 

•  Underutilization  of  data  to 
strategically  target  inspections  to  the 
most  problematic  employers  and 
sectors. 

•  Inefficient  administrative  systems 
for  resolving  labor  cases  in  the  courts, 
which  lead  to  a  burdensome  backlog  of 
cases. 

•  Lack  of  capacity  of  union  officials 
to  effectively  represent  workers  and 
their  interests  in  legal  proceedings. 

•  Lack  of  awareness  among  workers 
of  labor  protections. 

Assessments  of  the  current  status  of 
labor  rights  and  their  implementation  in 
southern  Africa  are  available  in  a  variety 
of  sources,  among  them  the  annual  U.S. 
Department  of  State  Report  on  Human 
Rights  Practices;  the  recommendations 
of  the  Committee  of  Experts  of  the 
International  Labor  Organization's  (ILO) 
Committee  on  the  Application  of 
Conventions  and  Recommendations;  the 
recommendations  of  the  ILO's 
Committee  on  Freedom  of  Association; 
and  reports  of  the  International 
Confederation  of  Free  Trade  Unions 
(ICFTU). 

B.  Target  Population 

Applicants  shall  target  labor 
ministries,  employer  organizations  and/ 
or  individual  employers,  worker 
organizations  and/or  individual  adult 
workers  and  youth  of  legal  working  age 
working  in  non-hazardous  activities, 
and  tripartite  (government,  employer, 
and  worker)  institutions  in  Botswana, 
Lesotho,  Namibia,  and  Swaziland  as  the 
intended  (direct  and  indirect) 
beneficiaries  of  project  activities. 
USDOL  will  work  with  the  Grantee(s)  to 
determine  specific  target  populations 
depending  on  an  assessment  of 
countries'  political  will,  capacity  to 
absorb  resources,  and  potential  to 
sustain  project  activities  and  project 
impact. 

C.  Objectives 

The  Grantee(s)  will  implement,  in 
partnership  with  USDOL,  a  project 
designed  to  increase  labor  law 
compliance  in  Botswana,  Lesotho, 
Namibia,  and  Swaziland  by 
strengthening  the  capacity  of  labor 
ministries  to  enforce  national  labor  laws 
and  increasing  the  knowledge  and 
capacity  of  employers  and  workers  to 
apply  those  laws.  Contributing  to  the 
achievement  of  these  goals  are  three 
project  objectives  ("immediate 
objectives"): 

Immediate  Objective  1 :  Increased 
knowledge  among  workers  and 
employers  of  national  labor  laws  and  of 


the  available  means  to  access  labor 
ministry  services  to  enforce  the  rights 
established  by  those  laws,  in  particular: 

•  The  right  to  freedom  of  association; 

•  The  right  to  organize  and  bargain 
collectively; 

•  The  prohibition  on  the  use  of  any 
form  of  forced  or  compulsory  labor; 

•  Labor  protections  for  children  and 
young  people,  including  a  minimum  age 
for  the  employment  of  children  and  the 
prohibition  and  elimination  of  the  worst 
forms  of  child  labor; 

•  Legally  mandated  conditions  of 
work  with  respect  to  minimum  wages, 
hours  of  work,  and  occupational  safety 
and  health;  and 

•  The  legal  processes  for  protecting 
and  enforcing  basic  worker  rights,  from 
complaint  intake  to  resolution. 

Immediate  Objective  2:  Strengthen 
labor  ministry  inspection  systems  to 
effectively  enforce  national  labor  laws. 

Immediate  Objective  3:  Create  new  or 
strengthen  existing  dispute  resolution 
mechanisms  within  the  labor  ministries 
(e.g.,  mediation,  arbitration,  alternative 
dispute  resolution) 

Relationship  to  USDOL  Program 
Strategy:  By  helping  to  improve  labor 
law  compliance  in  Botswana,  Lesotho, 
Namibia,  and  Swaziland,  the  proposed 
project  supports  achievement  of 
USDOL's  GPRA  goal  (3.3b),  "to  improve 
living  standards  and  conditions  of  work 
for  workers  in  developing  and  transition 
countries." 

D.  Type  of  Work  To  Be  Performed/ 
Activities 

Applicants  are  responsible  for 
developing  a  strategy  for  successfully 
achieving  the  above-stated  objectives 
and  addressing  the  problem(s)  identified 
in  the  Background  and  Problem 
Statement,  developing  and 
implementing  the  major  tasks  and 
activities  to  be  accomplished  as  part  of 
that  strategy,  tracking  and  reporting  on 
progress  in  achieving  the  stated 
objectives,  and  providing  any  necessary 
services.  USDOL  will  work  with  the 
Grantee(s)  to  determine  the  scope  of 
coimtry  projects  based  on  an  assessment 
of  countries'  political  will,  capacity  to 
absorb  resources,  and  potential  to 
sustain  project  activities  and  project 
impact. 

When  developing  the  strategy  and 
activities  for  each  project's  objective,  the 
Applicant  should  take  into 
consideration  the  need  to: 

•  Work  in  close  collaboration  with 
complementary,  on-going  projects  in  the 
region,  such  as  the  ILO  Project  to 
Advance  Social  Partnership  in 
Promoting  Labour  Peace  in  Southern 
Africa  and  the  USDOL-funded  ILO 


Federal  Register /Vol.  68,  No.  139/Monday,  July  21,  2003 /Notices 


43213 


project,  Strengthening  Labour 
Administration  in  Southern  Africa. 

•  Work  closely  with  ministries  of 
labor,  employer  associations,  and  trade 
unions  of  the  project  countries  to  reach 
consensus  on  the  project  strategy. 

•  Build  upon  existing  tripartite  (i.e., 
government,  employer,  and  worker) 
institutions  and  mechanisms  that  are 
critical  to  dialogue  among  key  sectors  of 
civil  society  and  in  developing  national 
positions  regarding  all  aspects  of  labor 
policy. 

•  Develop  regional  activities  to 
facilitate  cooperation  among 
neighboring  states  regarding  labor- 
related  matters,  exchange  information 
on  best  practices,  and  reinforce  on-going 
efforts  to  harmonize  labor  standards 
within  Southern  Africa. 

E.  Expected  Outcomfes/Project  Outputs 

By  the  end  of  the  grant  period,  the 
project  will  have  increased  labor  law 
compliance  in  the  project  countries 
through:  (a)  A  greater  knowledge  of 
nationad  laws,  legal  processes  and  their 
application  among  employers  and 
workers,  (b)  the  strengthened  capacity  of 
labor  ministries  to  effectively  enforce 
labor  laws,  and  (c)  the  implementation 
of  more  effective  systems  to  resolve 
industrial  disputes 

Applicants  are  expected  to  describe  in 
their  technical  proposal:  (a)  The  strategy 
that  they  will  adopt  to  achieve  these 
outcomes  within  the  stated  timefi^me 
and  available  USDOL  funds;  and  (b)  the 
indicators  and  system  of  data  collection 
they  will  use  to  measure  the 
achievement  of  these  outcomes  (i.e., 
increased  labor  law  compliance,  greater 
knowledge  of  national  labor  laws  and 
their  application,  and  more  effective 
industrial  dispute  resolution  systems), 
as  w^ll  as  all  key  outputs  of  the  project. 

F.  Conditions  Precedent 

Prior  to  providing  any  technical 
assictance  to  any  project  country,  the 
level  of  political  commitment  of  each 
government  to  increase  labor  law 
compliance  must  be  demonstrated  in  ci 
clear  and  measurable  way.  Past 
experience  has  demonstrated  that 
without  the  political  will  of  the 
benefiting  institutions  to  provide  the 
necessary  resoiu'ces  and  support  to 
effect  change,  no  international  project  or 
form  of  assistance  will  achieve  its  stated 
objectives.  Accordingly,  applicants  are 
requested  to  provide  in  their  technical 
proposal  a  methodology  for  assessing 
the  political  will  of  the  governments  of 
Botswana,  Lesotho,  Namibia  and 
Swaziland  to  increase  labor  law 
compliance.  Such  information  will  be 
utilized  by  USDOL,  in  consultation  with 


the  Grantee(s),  for  deciding  how  to 
allocate  project  assistance. 

G.  Deliverables 

Following  the  award  of  the  grant,  the 
Grantee(s)  shall  collaborate  with 
USDOL/ILAB  to: 

•  Develop  a  Project  Document 
(including  a  project  budget)  that  will  set 
the  technical  parameters  and  provide 
guidance  to  the  project.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL.  While  the 
Apphcant's  original  proposal  will  serve 
as  the  basis  of  the  Project  Document,  in 
every  case  USDOL  has  found  it 
advantageous  to  visit  the  field  and  reach 
consensus  on  the  project  strategy  with 
host  coimtry  counterparts  in  order  to 
further  inform  the  project  design. 
USDOL  must  receive  a  draft  of  the 
Project  Document  45  days  after 
returning  from  travel  to  the  relevant 
area(s).  The  Project  Document  must  be 
finalized  no  later  than  30  days  after 
receipt  of  USDOL  comments  on  the 
draft. 

•  EstaMish  a  Workplan  identifying 
major  project  activities,  deadlines  for 
their  completion,  and  person(s) 
responsible  for  completing  these 
activities  (within  60  days  after  the 
Project  Docimient  is  finalized). 

•  Set  project  indicators,  including 
indicators  that  support  ILAB's 
Government  Performance  and  Results 
Act  (GPRA)  goal:  "Improve  living 
standards  and  conditions  of  work  for 
workers  in  developing  and  transition 
countries."  (within  90  days  of  finalizing 
the  Project  Document). 

•  Create  a  Performance  Monitoring 
Plan  (PMP)  to  establish  the  data  needed 
to  measure  achievement  of  project 
indicators  and  the  methods  for 
collection  and  reporting.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL  (within  90  days  of 
finalizing  the  Project  Document). 

The  Grantee(s)  must  submit  copies  of 
all  required  documents  to  USDOL  by 
the  specified  due  dates.  Other 
docimients  that  may  be  produced  are  to 
be  submitted  by  mutually  agreed-upon 
deadlines.  The  Project  Document, 
Workplan,  project  indicators,  PMP,  and 
data  collection  system  are  subject  to 
final  approval  by  the  Grant  Officer's 
Technical  Representative  (GOTR) 
responsible  for  monitoring  the  grant. 

H.  Special  Program  Requirements 

1. USDOL  Responsibilities 

Following  the  award  of  the  grant(s), 
USDOL  shall: 

•  Provide  the  Grantee(s)  with 
programmatic  support  to  help  ensure 


effective  implementation  of  the  project, 
including  training  and  consultation  in 
USDOL/ILAB  management,  monitoring, 
and  evaluation  systems  and  standard 
operating  procedures. 

•  Provide  advice  and  consultation  to 
Grantee(s)  on  specific  program  criteria. 

•  If,  based  upon  the  responses  to  this 
solicitation  and  subsequent  to  the 
award,  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with  the 
Grantee(s)  and  other  technical  experts 
for  a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  USDOL  will  procure 
the  services  of  technical  experts  if  it 
determines  that  such  expertise  is 
necessary  for  the  project  design  mission. 

•  Fund  at  least  two  project 
evaluations — a  mid-term  evaluation  at 
approximately  the  midpoint  of  the  grant 
period  and  a  final  evaluation 
approximately  two  months  prior  to  the 
end  of  the  grant  period.  USDOL/ILAB— 
in  consultation  with  the  Grantee(s) — 
will  be  responsible  for  drafting  and 
finalizing  all  evaluation  Terms  of 

■Reference  (TOR),  procuring  the  services 
of  an  independent  evaluator  (who  will 
write  the  evaluation  report),  and 
providing  at  least  one  representative 
from  USDOL/ILAB  to  participate  on  the 
evaluation  team,  when  appropriate. 
USDOL/ILAB  may  choose  to  perform 
additional  evaluations  as  appropriate. 

•  Have  the  right,  at  all  reasonable 
times,  to  review  all  documents 
pertaining  to  the  project,  participate  on 
field  missions  (including  monitoring 
and  evaluation  missions),  and  to  discuss 
administrative  and  technical  issues 
pertaining  to  the  project  with  the 
Grantee. 

2.  Grantee  Responsibilities 

Following  the  award  of  the  grant(s), 
the  Grantee(s)  shall: 

•  Establish  the  institutional  and 
management  systems  and  means 
necessary  to  provide  and  monitor  the 
delivery  of  services  and  distribute  wages 
and  material  effectively. 

•  If  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with 
USDOL  and  other  technical  experts  for 
a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  The  Grantee(s)  shall 
bear  the  financial  costs  for  having  its 
representative(s)  participate  on  the 
project  design  mission. 

•  Assist  in  project  evaluations, 
including  reviewing  and  providing 
comments  on  the  evaluation  Terms  of 
Reference  (TORs)  drafted  by  USDOL 
and  evaluation  reports  written  by  the 
lead  evaluator.  If  invited  to  participate 
on  an  evaluation  mission  by  USDOL, 
the  Grantee(s)  shall  bear  the  financial 
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rV.  Key  Perso  inel  and  Subcontractors 

USDOL  con  siders  the  following  job 
position(s)  to  )e  "key  personnel"  in 
these  projects 

•  Project  Di  rector  (at  regional  and 
country  levels ) 

•  Country  I  epresentatives  (staff 
representing  t  le  Grantee  in  a  speciBc 
country) 

•  Consultai  its  hired  to  work  full-time 
for  at  least  thr  se  months. 

All  key  pers  oimel  should  be  fluent  in 
spoken  and  w  ritten  English. 

USDOL  cxp  Bcts  all  key  personnel  to 
work  full-tim(  on  the  project.  All  key 
personnel  mu  ;t  be  fluent  in  both  written 
and  spoken  English-  The  Grant  Officer 
must  approve  candidates  for  all  key 
personnel  positions.  USDOL's  Grant 
Officer's  Technical  Representative 
(GOTR)  shall  i-eview  candidates' 
qualifications  and  provide       "* 
reconunendat  ons  to  the  Grant  Officer 
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all  key  persoimel  positions.  The 
Grantee(s)  shall  submit  resumes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  fi-om  the  Grant  Officer  before 
extending  an  offer  of  employment  and 
before  the  nominated  individual 
conducts  any  activities. 

Key  personnel  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 
The  Grantee(s)  shall  not  substitute  or 
replace  key  personnel  unless  new 
personnel  are  at  least  equal  in 
qualifications  to  those  personnel  who 
are  replaced.  If  a  need  to  find  new  key 
persoimel  eirises,  the  Grantee(s)  shall 
notify  the  GOTR  as  soon  as  the  need 
becomes  known.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserves  the  right  to  terminate 
the  grant. 

Organizations  may  apply  for  funding 
in  partnership  with  other  organizations, 
but  in  such  a  case,  a  lead  organization 
must  be  identified.  Use  of  sub- 
contractors is  subject  to  Federal  laws 
and  regulations,  including  OMB 
circulars  requiring  free  and  open 
competition  for  procurement 
transactions. 

The  Grant  Officer  must  approve  all 
sub-contractors.  USDOL's  Grant 
Officer's  Technical  Representative 
(GOTR)  shall  review  candidates' 
qualifications  and  provide 
recommendations  to  the  Grant  Officer 
regarding  the  selection  of  candidates  for 
all  sub-contractors.  The  lead 
organization  shall  submit  a  list  of 
previous  projects  implemented  by  the 
proposed  sub-contractor,  along  with  a 
description  of  qualifications,  resiunes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  from  the  Grant  Officer  before 
extending  a  sub-contract.  The  lead 
organization  shall  not  substitute  or 
replace  sub-contractors  unless  new  sub- 
contractors are  at  least  equal  in 
qualifications  to  those  that  are  replaced. 
Sub-contractors  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 
If  a  need  to  find  new  sub-contractors 
arises,  the  lead  organization  shall  notify 
the  GOTR  as  soon  as  the  need  becomes 
known. 

Note:  Except  as  specifically  provided, 
USDOL/ILAB  acceptance  of  a  proposal  and 
an  award  of  federal  funds  to  sponsor  any 
prograni(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  if  an  application  identifies  a 
specific  sub-contractor  to  provide  the 
services,  the  USDOL/ILAB  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e.,  to  avoid 
competition.  ^ 


V.  Reporting  Requirements 

All  reports  (see  Appendix  B)  are  due 
no  later  than  30  days  after  the  end  of  a 
fiscal  quarter  and  shall  be  submitted  in 
English.  USDOL/ILAB  and  the 
Grantee(s)  should  vyork  together  to 
resolve  any  issues  within  30  days  of 
receipt  of  a  report. 

A.  Financial  Reports 

The  Grantee(s)  shall  submit  financial 
reports  on  a  quarterly  basis.  The  first 
reporting  period  shall  end  on  the  last 
day  of  the  fiscal  quarter  (December  31, 
March  31,  June  30,  or  September  30) 
during  which  the  grant  was  signed. 

The  Grantee(s)  snail  use  Standard 
Form  (SF)  269A,  Financial  Status 
Report,  to  report  the  status  of  the  funds, 
at  the  project  level,  during  the  grant 
period.  A  final  SF269A  shall  be 
submitted  no  later  than  90  days 
following  completion  of  the  grant 
period. 

If  the  Grantee(s)  uses  the  U.S. 
Department  of  Health  and  Human 
Services  Payment  Management  System 
(HHS  PMS),  they  shall  also  send  USDOL 
copies  of  the  PSC  272  that  it  submits  to 
HHS,  on  the  same  schedule.  Otherwise, 
the  Grantee(s)  shall  submit  Standard 
Form  (SF)  272,  Federal  Cash 
Transactions  Report,  on  the  same 
schedule  as  the  SF269A. 

Financial  reports  are  due  within  30 
days  of  the  end  of  the  reporting  period 
(i.e.,  by  April  30,  July  30,  October  30, 
and  January  30). 

B.  Technical  Reporting  Requirements 

After  signing  the  agreement,  the 
Grantee(s)  shall  submit  progress  reports 
to  USDOL/ILAB  at  the  end  of  each  fiscal 
quarter.  The  first  reporting  period  shall 
end  on  the  last  day  of  the  fiscal  quarter 
(December  31,  March  31,  June  30,  or 
September  30)  diu-ing  which  the  Grajit 
was  signed.  Between  reporting  dates, 
the  Grantee(s)  shall  also  immediately 
inform  USDOL/ILAB  of  significant 
developments  and/or  problems  affecting 
the  organization's  ability  to  accomplish 
work. 

The  Grantee(s)  shall  submit  two  types 
of  progress  reports  according  to  the 
standardized  format  used  by  USDOL/ 
ILAB: 

1.  Status  Reports 

Status  Reports  compare  actual  and 
plaimed  activities  during  the  reporting 
period,  which  consists  of  one  quarter 
(January-March  and  July-September). 
Its  piupose  is  to  provide  an  update  on 
the  Workplan,  problems/solutions, 
major  achievements,  or  modifications. 
The  Status  Report  should  be  brief  and 
include  an  attached  project  Workplan 
indicating  the  status  of  Workplan 
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activities:  "completed,"  "on  schedule," 
"delayed,"  "cancelled."  The  body  of  the 
report  should  provide  a  summary 
explanation  of  any  deviation  from  the 
Workplan  and  recommended  actions. 

Status  Reports  are  due  vnthin  30  days 
of  the  end  of  the  reporting  period  [i.e., 
by  April  30  and  October  30). 

2.  Technical  Progress  Reports 

Technical  Progress  Reports  provide 
information  on  how  the  project  is 
progressing  in  achieving  its  stated 
objectives.  Technical  Progress  Reports 
will  be  based  on  the  project's  stated 
objectives,  indicators,  and  Performance 
Monitoring  Plan  (PMP)  and  will  provide 
both  quantitative  and  qualitative 
information  ^d  a  narrative  assessment 
of  performance  for  the  preceding  six- 
month  period  (January-June  and  July- 
December).  Data  measuring  achievement 
of  the  project's  indicators  will  be 
attached  to  the  narrative,  which  will 
provide  a  composite  overview  of 
progress,  trends,  problems,  new 
proposals,  lessons  learned,  and 
expenditures.  The  body  of  the  Technical 
Progress  Report  should  be  2-3  pages  in  . 
length,  stressing  major  points  related  to 
strategy. 

Technical  Progress  Reports  are  due 
within  30  days  of  the  end  of  the 
reporting  period  (i.e.,  by  July  30  and 
January  30). 

C.  Instructions  for  Submitting  Reports 

All  reports  shall  cite  the  assigned 
grant  number.  The  Grantee(s)  shall 
submit  one  hard  copy  of  all  financial 
reports  to  each  of  the  following  persons: 
Lav^o'ence  Kuss,  Grant  Officer, 

Procurement  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  N-5416, 

Washineton,  DC  20210. 
Patrick  Wnite,  Grant  Officer's  Technical 

Representative,  Office  of  Foreign 

Relations,  U.S.  Department  of  Labor, 

200  Constitution  Ave.,  NW.,  Room  S- 

5303,  Washington,  DC  20210. 
Gene  Contee,  Accountant,  Financial 

Management  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  S-5526. 

Washington,  DC  20210. 

The  Grantee(s)  shall  submit  one  hard 
copy  of  all  technical  reports  to  each  of 
the  following  persons: 
Lawrence  Kuss,  Grant  Officer, 

Procurement  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  N-5416, 

Washington,  DC  20210. 
Patrick  White,  Grant  Officer's  Technical 

Representative,  Office  of  Foreign 

Relations,  U.S.  Department  of  Labor, 

200  Constitution  Ave.,  NW.,  Room  S- 

5303,  Washington,  DC  20210. 


VI.  Travel  Procedures 

The  Grantee(s)  shall  submit  a 
quarterly  travel  plan  to  the  GOTR.  The 
plan  shall  include  the  following 
information  for  all  individuals  traveling 
for  the  Grantee(s)  to  support  activities 
covered  by  this  grant: 

•  Name  of  the  person(s)  who  will  be 
traveling 

•  Destination(s} 

•  Dates  of  travel 

•  Piupose  of  travel — what  they  will 
be  doing  and  why 

The  Grantee(s)  should  submit  the 
quarterly  travel  plan  no  later  than  four 
weeks  prior  to  the  start  of  each 
subsequent  fiscal  quarter  [e.g..  By  May 
31,  the  GOTR  should  have  travel  plans 
for  all  Grantee  travel  occurring  July  1 
through  September  30).  For  a  trip 
beginning  later  than  four  weeks  from  the 
time  the  plan  is  submitted,  dates  should 
reflect  a  "best  guess"  (rather  than 
simply  listing  "To  Be  Determined"). 
The  dates  should,  however,  be  finalized 
no  later  than  4  weeks  prior  to  departure. 

All  travelers  should  submit  finalized 
travel  details  to  the  GOTR  no  later  than 
4  weeks  prior  to  the  desired  departure 
date.  If  any  major  holiday  occurs  during 
those  4  weeks,  travelers  should  submit 
finalized  details  earlier. 

Individuals  are  not  permitted  to  travel 
until  USDOL/ILAB  has  received  coimtry 
clearance  from  the  State  Department 
(via  e-mail  or  cable)  or  has  received 
written  authorization  (including  by  e- 
mail)  from  the  GOTR.  This  also  applies 
to  expatriates  living  abroad  who  go  on 
personal  or  home  leave:  Although  they 
do  not  need  clearance  to  enter  the  U.S., 
they  do  need  clearance  to  re-enter  the 
coimtry  in  which  they  are  stationed. 

While  travelers  may  cancel  trips  at 
any  time,  USDOL/ILAB  will  not  permit 
any  amendments  to  a  clearance  cable 
(e.g.,  for  changes  in  dates  of  travel,  or 
changes  in  the  identified  traveler)  less 
than  four  weeks  prior  to  the  desired  date 
of  departure,  except  in  dire 
emergencies,  as  determined  by  the 
GOTR. 

Vn.  Acknowledgment  of  USDOL 
Funding 

A.  Acknowledgement  on  Printed 
Materials 

In  all  circumstances,  the  following 
shall  be  displayed  on  printed  materials: 
"Preparation  of  this  item  was  funded  by 
the  United  States  Depeirtment  of  Labor 
under  Grant  No.  [insert  the  appropriate 
grant  number]." 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  widi  Federal  money. 


all  Grantees  receiving  Federal  funds 
must  clearly  state: 

•  The  percentage  of  the  total  costs  of 
the  program  or  project,  which  will  be 
financed  with  Federal  money; 

•  The  dollar  amount  of  Federal  funds 
for  the  project  or  program;  and 

•  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

B.  Use  of  the  USDOL  Logo 

In  consultation  with  ILAB,  the 
Grantee(s)  will  acknowledge  USDOL's 
role  in  one  of  the  following  ways: 

•  The  USDOL  logo  may  be  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee{s)  must  consult 
with  USDOL  on  whether  the  logo  may 
be  used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  shall  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  vmtten 
permission  to  use  the  logo  on  the  item. 

•  All  documents  should  include  the 
following  notice:  "This  document  does 
not  necessarily  reflect  the  views  or 
policies  of  the  U.S.  Department  of 
Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations 
imply  endorsement  by  the  U.S. 
Government." 

Vni.  Administrative  Requirements 

A.  General 

Grantees,  which  may  include  faith- 
based  organizations,  will  be  subject  to 
applicable  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applicable  Office  of  Management 
and  Budget  (OMB)  Circulars. 
Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
applicable  Federal  cost  principles,  e.g., 
Non-Profit  Organizations — OMB 
Circular  A-122.  The  grant(s)  awarded 
under  this  SGA  will  be  subject  to  the 
following  administrative  standards  and 
previsions,  if  applicable: 

•  29  CFR  Part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

•  29  CFR  Part  93— New  Restrictions 
on  Lobbying. 

•  29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
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Governments  Organizations  Under  the 
Jurisdiction  o  f  Foreign  Governments 
and  Intematii  inal  Organizations. 

•  29  CFR  Part  96— Federal  Standards 
for  Audit  of  FJederally  Funded  Grants, 
Contracts  and  Agreements. 

•  29  CFR  pLi  98— Federal  Standards 
for  Goverament  wide  Debarment  and 
Suspension  (flonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Wcfrkplace  (Grants). 

•  29  CRF  Pkrt  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 


B.  Sub-Contrdcts 

Sub-contraots  must  be  awarded  in 
accordance  with  29  CFR  95.40-48.  In 
compliance  with  Executive  Orders 
12876  as  ameided,  13230,  12928,  and 
13021  as  amei^ded,  the  Grantee{s)  is 
strongly  encouraged  to  provide 
subcontracting  opportimities  to 
Historically  Black  Colleges  and 
Universities,  Flispanic-Serving 
Institutions  and  Tribal  Colleges  and 
Universities. 

C.  Encumbran::e  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  tie  Grantee(s)  before  or 
after  the  period  of  performance. 
Enciunbrance^ obligations  outstanding 
as  of  the  end  o|f  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  enciunbrances/ 
obligations  mak'  involve  only 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  ^proved  contracts, 
purchase  ordeis,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  pre  cedures  and  incurred 
within  the  graiit  period.  All 
enciunbrancesi  obligations  incurred 
during  the  gra4t  period  must  be 
liquidated  witliin  90  days  after  the  end 
of  the  grant  pei  iod,  if  practicable. 

D.  Site  Visits 

USDOL,  through  its  authorized 
representatives ,  has  the  right,  at  all 
reasonable  timus,  to  make  site  visits  to 
review  project  iccomplishments  and 
management  control  systems  and  to 
provide  such  t(  chniccd  assistance  as 
may  be  require  i.  If  USDOL  makes  any 
site  visit  on  the  premises  of  the  Grantee 
or  a  sub-contrai  :lor(s)  under  this  grant, 
the  Grantee  mu  st  provide  and  must 
require  its  sub-  :ontractors  to  provide  all 
reasonable  faci  ities  and  assistance  for 
the  safety  and  Convenience  of  the 
Government  re  )resentatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evali  ations  will  be  performed 
so  as  not  to  unc  uly  delay  the  work. 


IX.  Gruit  Closeout  Procedures 

A.  Definitions 

1 .  Grant  Closeout 

The  closeout  of  a  grant  is  the  process 
by  which  a  Federal  grantor  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  grant  have  been  completed 
by  the  grantee  and  the  grantor. 

2.  Date  of  Completion 

The  date  when  all  work  under  a  grant 
is  completed  or  the  date  in  the  grant 
award  document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
assistance  ends,  whichever  comes  first. 

3.  Disallowed  Costs 

Disallowed  costs  are  those  charges  to 
a  grant  that  the  grantor  agency  or  its 
representative  determines  to  not  be 
allowed  in  accordance  with  the 
applicable  Federal  Cost  Principles  or 
other  conditions  contained  in  the  grant. 

B.  Close-Out  Procedures 

Grants  shall  be  closed  out  in 
accordance  with  the  following 
procedures: 

•  Upon  request,  the  Grantor  shall 
meike  prompt  payments  to  a  Grantee  for 
allowable  reimbursable  costs  under  the 
grant  being  closed  out. 

•  The  Grantee  shall  immediately 
refund  to  the  Grantor  any  balance  of 
unobligated  (unencumbered)  cash 
advanced  to  the  Grantee  that  is  not 
authorized  for  retention  by  the  Grantee 
for  use  on  other  grants. 

•  Within  90  days  after  completion  of 
the  grant,  the  Grantee  shall  submit  all 
financial,  performance  and  other  reports 
required  by  the  Grant  Officer  to  close 
out  the  grant.  The  Grant  Officer  may 
authorize  extensions  when  requested  by 
the  grantee. 

•  The  Grant  Officer  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  these  reports  are  received. 

•  In  the  case  of  grants  that  include 
matching/in-kind  contributions,  the 
Grantee  is  legally  required  to  provide 
the  total  amount  of  matching/in-kind 
contributions  indicated  on  the  face 
sheet  of  the  agreement,  as  amended. 
Failure  to  provide  this  level  of 
matching/in-kind  contribution  shall 
result  in  the  disallowance  of  all  or  part 
of  otherwise  allowable  Federal  share 
costs,  equal  to  the  total  matching/in- 
kind  share  committed  to,  less  the  share 
actually  provided. 

•  The  Grantee  shall  account  for  any 
property  acquired  with  grant  funds,  or 
received  from  the  Government  in 
accordance  with  the  provisions  of  29 
CFR  Part  95. 


•  In  the  event  that  a  final  audit  has 
not  been  performed' prior  to  the  closeout 
of  the  grant,  the  Grantor  shall  retain  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  fi-om  the  final  audit. 

X.  Measuring  the  Performance  of  the 
Grantee 

The  performance  of  the  Grantee  will 
be  assessed  based  on  the  timely 
completion  of  one  or  more  deliverables 
that  will  be  due  to  USDOL  at  the  end 
of  each  quarter  of  the  Grant.  These 
deliverables  should  reflect  the  outcomes 
of  the  project  that  are  expected  to  help 
achieve  the  project's  objective(s). 
Applicants  are  requested  to  include  in 
their  proposal  a  project  implementation 
plan  and  approach  to  monitor  the 
performance  of  the  project  throughout 
the  period  of  the  grant.  The 
implementation  plan  is  to  consist  of  a 
quarterly  schedule  of  activities  and  list 
of  deliverables  that  would  be  completed 
by  the  contractor  each  quarter.  The 
defined  list  and  schedule  of  deliverables 
is  viewed  by  USDOL  as  a  key 
component  of  the  technical  proposal. 

XI.  Review  and  Selection  of  ' 

Applications  for  Award 

USDOL  will  screen  all  applications  to 
determine  whether  cdl  required 
elements  are  present  and  clearly 
identifiable.  A  Technical  Panel  will 
objectively  rate  each  complete 
application  against  the  criteria 
described  in  this  aimouncement.  The 
panel  recommendations  to  the  Grant 
Officer  are  advisory  in  nature.  The  Grant 
Officer  may  elect  to  select  one  or  more 
Grantees  on  the  basis  of  the  initial 
proposal  submission,  or  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
purpose  of  selecting  qualified 
applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  proposals,  the  evaluation        • 
process  described  above  will  be 
repeated  to  consider  such  revisions.  The 
Grant  Officer  will  make  a  final  selection 
determination  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as  panel 
findings,  geographic  presence  of  the 
applicants,  and  the  best  value  to  the 
government,  cost,  and  other  factors.  The 
Grant  Officer's  determination  for  award 
under  this  SGA  is  final. 

A.  The  Review  Process 

The  criteria  below  will  serve  as  the 
basis  upon  which  submitted 
applications  will  be  evaluated. 
Technical  aspects  of  the  application  will 
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constitute  100  points  of  the  total 
evaluation.  Up  to  five  (5)  additional 
points  will  be  given  for  leveraging  non- 
Federal  resoiu-ces. 

In  order  to  assist  USDOL  in  assessing 
the  efficient  and  effective  allocation  of 
project  funding,  the  Applicant  shall 
submit  a  project  budget  that  clearly 
details  the  costs  for  performing  all  of  the 
requirements  presented  in  this 
solicitation,  including  producing  all 
deliverables,  reporting  on 
implementation  and  progress,  and 
monitoring  progress.  Applicants  are 
reminded  to  budget  for  compliance  with 
the  administrative  requirements  set 
forth  (copies  of  all  regulations  are 
referenced  in  this  SGA  are  available  at 
no  cost,  on-line,  at  http://www.dol.gov). 
This  includes  the  costs  of  performing 
activities  such  as  travel  to  Washington. 
DC  to  meet  with  USDOL/ILAB,  financial 
audit,  project  closeout,  document 
preparation  (e.g.,  progress  reports, 
project  dociunent),  and  ensiuing 
compliance  with  procurement  and 
property  standards.  The  Project  Budget 
should  identify  administrative  costs 
separately  from  programmatic  costs.  In 
addition  to  the  costs  identified 
previously,  administrative  costs  include 
indirect  costs  from  the  costs  pool  and 
the  cost  of  activities,  materials  (e.g., 
project  car),  and  personnel  (e.g., 
administrative  assistants,  office  drivers) 
that  support  the  management  and 
administration  of  the  project  but  do  not 
provide  direct  services  to  project 
beneficiaries. 

The  technical  panel  will  review  grant 
applicants  against  the  criteria  listed 
below  on  the  basis  of  100  points. 

B.  Technical  Approach — 45  points 

•  The  extent  to  which  the  application 
sets  forth  a  clear  and  supportable  course 
of  action  to  improve  labor  law 
compliance  in  Botswana,  Lesotho, 
Namibia,  and  Swaziland  by 
strengthening  the  capacity  of  labor 
ministries  to  enforce  national  labor  laws 
and  increasing  the  knowledge  and 
capacity  of  employers  and  workers  to 
apply  those  laws,  including  through 
labor  dispute  resolution.  The  Applicant 
will  be  evaluated  on  the  clear 
identification  and  description  of  the 
specific  strategy(s)  the  Applicant 
proposes  to  use,  its  effectiveness,  and 
attainability  of  project  objectives  by  the 
end  of  the  grant  period.  (10  points) 

•  Demonstrated  familiarity  with  the 
major  issues  related  to  l^e  components 
being  addressed  (e.g.,  general  project 
context,  key  problems  and/or  needs  in 
the  relevant  coiuitry/area,  the  specific 
problem(s)  and/or  need(s)  that  will  be 
addressed  by  this  project(s),  and 
relevant  constraints).  The  Applicant 


will  be  evaluated  on  the  thorough  and 
accurate  assessment  of  the 
implementing  environment  and  the 
problems  that  exist  and  clear 
identification  of  the  specific  problem(s) 
the  Applicant  proposes  to  address.  (5 
points) 

•  A  monitoring  and  evaluation  plan 
for  measuring  project  performance  that 
includes  challenging  but  realistic  targets 
and  measurable,  verifiable  project 
indicators  that  measiue  achievement  of 
project  objectives  and  performance  in 
project  implementation.  (5  points) 

•  A  description  of  the  applicant's 
approach  to  expending  funds  in  the 
most  cost-effective  method  possible  in 
order  to  achieve  the  project  objectives. 
The  applicant  should  refer  to  its 
submitted  budget  in  explaining  how  the 
budgeted  funds  will  be  utilized  cost- 
effectively.  In  order  to  assist  USDOL  in 
assessing  the  efficient  and  effective 
allocation  of  project  funding,  the 
Applicant  shall  submit,  at  minimum, 
supporting  budget  information 
indicating  how  the  Applicant  arrived  at 
estimating  the  costs  of  the  following 
items/activities:  Salaries  and  benefits  for 
all  key  personnel,  2-3  key  activities 
proposed  by  the  Applicant  under  its 
project  design,  and  closing  the  project 
and  meeting  all  USDOL  close-out 
requirements,  as  stated  in  this  SGA.  The 
Applicant  will  be  evaluated  based  on 
the  clear  identification  of  all  project 
costs  and  efficient  and  effective 
allocation  of  funding.  The  project 
budget  should  clearly  demonstrate  that 
the  total  amount  and  distribution  of 
funds  is  sufficient  to  cover  the  cost  of 
all  major  project  activities  identified  by 
the  Applicant  in  its  proposal, 
management  of  the  project,  monitoring 
and  evaluation,  and  project  close-out 
and  that  the  distribution  of  funds 
maximizes  the  provision  of  goods  and/ 
or  services  to  project  beneficiarie*.  This 
section  will  be  evaluated  in  accordance 
with  applicable  Federal  laws  and 
regulations.  The  budget  must  comply 
with  Federal  cost  principles  (which  can 
be  found  in  the  applicable  OMB 
Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation.  (10  points) 

•  Use  of  existing  expertise  from  the 
recipient  coimtry  in  order  to  reduce 
costs  and  further  develop  local  capacity. 
(5  points) 

•  Inclusion  of  a  sustainability  strategy 
that  ensures  that  project  improvements 
will  continue  after  the  project  ends.  (5 
points) 

•  Submission  of  a  schedule  of 
quarterly  deliverables  that  will  serve  to 
determine  the  level  of  performance  of 
the  contractor.  The  identification  of 


deliverables  that  are  presented  in  the 
proposal  should  be  objective,  verifiable, 
and  demonstrate  progress  in  achieving 
project  objectives.  (5  points) 

C.  Institutional  Qualifications/Past 
Performance — 25  points 

•  Prior  experience  in  designing  and 
implementing  activities  in  developing 
countries,  especially  in  Southern  Africa, 
related  to  strategic  planning,  outreach 
and  education,  capacity  building,  labor 
law  enforcement,  and  labor  dispute 
resolution.  The  application  shall 
include  information  as  an  attachment 
(which  will  not  coimt  towards  the  page 
limit)  regarding  previous  grants, 
contracts,  or  grants,  including  (a)  the 
organization  for  which  the  work  was 
done,  (b)  a  contact  person  in  that 
organization  with  his/her  current  phone 
number,  (c)  the  dollar  value  of  the  grant, 
contract,  or  Grant  for  the  project{s),  (d) 
the  time  ft'ame  and  professional  effort, 
either  directly  by  key  personnel,  by 
consultants,  or  imder  contractual 
arrangements  involved  in  the  project(s). 
(e)  a  brief  summary  of  the  work 
performed;  and  (f)  a  brief  summary  of 
accomplishments.  (10  points) 

•  Clear  organizational  structure  and 
management  plan,  illustrating 
experience  with  carrying  out 
participatory  development  activities 
with  organizations  (i.e.,  government 
ministries,  employer  organizations, 
worker  organizations,  community 
organizations)  and  maintaining  positive 
and  effective  relationships  with 
partners.  (10  points) 

•  Demonstration  of  strong  financial 
management  and  internal  control 
systems.  (5  points) 

D.  Experience  of  Personnel — 30  points 

•  Key  personnel  with  prior 
experience  directly  related  to  the 
proposed  work,  including  technical  and 
language  qualifications,  professional 
competence,  relevant  academic 
bacl^ound,  and  demonstrated 
experience.  Applicants  shall  submit  a 
resume  for  each  key  personnel 
proposed,  which  includes  the 
individual's  current  employment  status 
and  previous  work  experience, 
including  position  title,  duties 
performed,  dates  in  position,  employing 
organizations,  and  educational 
backgroimd.  Duties  must  be  clearly 
defined  in  terms  of  role  performed  (i.e., 
manager,  team  leader,  consultant). 
Resumes  shall  be  included  as 
attachments,  which  do  not  coimt  against 
the  page  limitation.  (20  points) 

•  Clear  management  plan 
demonstrating  the  staffing  requirements 
and  other  resources  needed  to 
implement  the  approach.  (10  points) 
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E.  Levemgiin  of  Grant  Funding — 5 
points 

USDOL  will  award  up  to  five  (5) 
additional  rating  points  to  applications 
that  include  non-Federal  resources  that 
significantly  3xpand  the  size  and  scope 
of  project-related  activities.  These 
programs  wil|  not  be  financed  by  the 
project,  but  cm  complement  and 
enhance  proj(  set  objectives.  To  be 
ehgible  for  the  additional  points,  the 
applicant  must  list  the  resource(s),  the 
nature,  and  p  sssible  activities 
anticipated  ajid  any  partnerships, 
linkages,  or  c  )ordination  of  activities, 
cooperative  fi  inding,  etc. 


F.  Suggested  Outline  for  Technical 
Proposal 

This  outline  is  provided  as  a 
guideline.  Organizations  may  elect  a 
format  of  their  choosing,  subject  to  the 
requirements  of  this  announcement. 

1.  Executive  Summary 

2.  Program  Description 
Goal  and  Objectives 
Background 
Technical  Approach  and 

Implementation  Timetable 

(Proposed  Intervention) 
Experience  of  Persoimel 
Identification  of  Deliverables  and 

Quarterly  Schedule  of  their  , 

submission  to  determine  contractor 

performance 


Staffing  Pattern  and  Project 
Management  Organizational  Chart 
Leveraging  of  non-Federal 
Resources 
3.  Attachments: 
Summaries  of  other  relevant 
organizational  experiences 
Resimies  of  key  personnel  and  signed 
letters  of  commitment  to  the  project 
Successful  proposals  submitted  in 
response  to  this  SGA  will  be 
incorporated  into  the  text  of  the  grant 
with  the  selected  applicant(s). 

Signed  at  Washington,  DC.  this  14th  day  of 
July  2003. 

Lawnmce  J.  Kuss, 

Grant  Officer. 

BtLUNG  CODE  4510-28-P 
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APPtlCATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0348-0043 


1.  TYPQ  OF  SUBMISSION: 

AppliQation 

O  Construction 

D  W»n-Con»truc<ion 


5.  APPUCANT  INFORMATION 


Preapplicaiion 
n  Construction 

r~l  Non-Con«tniCtion 


2.  DATE  SUBMITTED 


3.  DATE  RECEIVED  BY  STATE 


.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identfief 


State  Application  Identifier 


Federal  identifier 


Legal  Name 


Address  (give  dfy,  county.  State,  and  zip  code): 


6.  EMPLJOYER  IDENTIFICATION  NUMBER  CE//V/ 


a.  TYPEPF  APPLICATION: 

n  New         Q  Continuation 

If  Revisic^.  enter  sppropriats  lettef(s)  in  tx5x(es) 


Organizational  Unit 


rrmri 


Incn  asa  Award         B  Decrease  Award 
Dec|e3sa  Duration    Other^speci/y); 


DRavlsion 

D  D 

C.  Increase  Duration 


Name  arxJ  tetephone  number  of  person  to  be  contacted  on  matters  involvin< 
this  appfaation  (give  area  code) 


7.  TYPE  OF  APPUCANT:  (enter  appivpnate  letter  In  txa) 


D 


10.  cat;  loo  of  federal  domestic  assistance  NUMBER: 


-n 


rroE: 


12.  ARE>  S  AFFECTED  BY  PROJECT  CC«es,  Counties,  States,  etc.): 


13.  PROPOSED  PROJECT 


Start  Dat« 


1S.  ESTDIATED  FUNOINC: 


a.  Federa 


b.  Applica  It 


c.  State 


d.  Local 


e.  Other 


f .  ProgratT  Irvxjme 


g.  TOTAL 


Ending  Date 


A.  Slate  H.  Independent  Schod  OisL 

B.  County  I.  State  Controlled  Institution  of  Higtier  Learning 

C.  Munidpai  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  Profit  Organization 

G.  Special  District  N.  Ottier  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  AppRcant 


Tff- 


b.  Project 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICAT10N/APPLICATI0N  WAS  IMADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON; 

DATE  


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

P  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17. 18  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
□  Yes     If  "Yes,"  attach  an  explanation.  □  No 


18.  TO  T*  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPUCATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 

DOCWOUT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 

NtneoTy 


a.  Type  I 


f  Authorized  Representative 


d.  Signalute  of  Authorized  Representative 


b.  Title 


Previous  Sdilion  Usable 
Authorizeq  for  Ijxal  Reproduction 


c.  Telephone  Number 


e.  Date  Signed 


Standard  Forni  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructiofjs,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  buixJen  estimate  or  any  other  aspect  of  this  collection  of  infonmation,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management, and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicants  submission. 


Item: 

1.  Self-explanatory. 


Entry: 


2.  Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 

3.  ,     State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 

Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 

~  'New*  means  a  new  assistance  award. 

~  "Continuation"  means  an  exterwion  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

~  "Reviskxi"  mearK  any  change  in  the  Federal 
Governments  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  whteh  assistance  is  being 
requested  with  this  application. 

10.  Use  the  Catafog  of  Federal  Domestic  Assistance  number  and 
titJe  of  the  program  under  whicj?  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  shoiild  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  kjcatfon.  For 
preapplicatior»s,  use  a  separate  sheet  to  provkJe  a  summary 
description  of  this  project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.,  State. 
counties,  oties). 

13.  Self-explanatory. 

14.  List  the  applicants  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project, 

1 5.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  v»nli  result  m  a  dollar 
change  to  an  existing  award,  indicate  only  the  anrount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  Applkants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
detemtine  whether  the  application  is  subject  to  the 
State  Intergovernmental  review  process. 

17.  This  question  appHes  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicants  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


SF-424  (Rev  7-97)  Back 
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Public  reporting 
instructiol  is, 
Intormafiqn 
reducing 
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INSTRUCTIONS  FOR  THE  SF-424A 


„.,  burden  for  this  conecfion  of  information  is  estinfiated  to  average  180  minutes  per  response,  including  time  for  reviewing 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infomnation,  including  suggestions  for 
is  burden,  to  the  Office  of  Management  and  Budget,  Papenwrk  Reduction  Project  (0348-0044),  Washington,  DC  20603. 


PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 


This  fomr 
from  on< 
adhere  U 
presents 
separatel  / 
program 
budgets 
programs . 
or  activit^ 
est  mates 
assistanc  b 
other  funi  I 
C,  and  C 
(usually   '. 
Federal 
applicatidns 
categorie  s 


is  designed  so  that  application  can  be  made  for  fur»ds 

or  more  grant  programs.    In  preparing  the  budget, 

any  existing  Federal  grantor  agency  guidelines  which 

how   and   whether   budgeted   amounts    should    be 

shown  for  different  functions  or  activities  within  the 

For  some  programs,  grantor  agencies  may  require 

I  be  separately  shown  by  function  or  activity.  For  other 

.  grantor  agenaesmay  require  a  breakdown  by  function 

Sections  A,  B.  C,  and  D  should  include  budget 

for   the   whole    project   except  when   applying    for 

which  requires  Federal  authorization   in  annual  or 

ing  period  increments.  In  the  latter  case.  Sections  A,  B, 

should  provide  the  budget  for  the  first  budget  period 

(  year)  ard  Section  E  should  present  the  need  for 

assistance   in   the   subsequent   budget   periods.    AH 

should  contain  a  breakdown  by  the  oljject  dass 

shown  in  Lines  a-k  of  Section  B, 


Section  f .  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 


applications  pertaining  to  a  single  Federal  grant  program 

Domestic  Assistance  Catalog  number)  and  not  requiring 

functioi  lal  or  activity  breakdown,  enter  on  Line  1  under  Column 

C  Jtalog  program  title  and  the  Catalog  number  in  Column 


For 

(Federal 

a 

(a)  the 

(b). 


For 

more 

prepare 

breakdo^lm 

does  nd 

required. 

page 


For  applifcations  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  fur»ctions  or  activities,  enter  the  name  of 
each  acti  rity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catalog  lumber  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdovrn  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  I  ne  in  Column  (a)  and  the  respective  Catakjg  number  on 
each  Knej  in  Column  (b). 


applications  pertaining  to  multiple  programs  where  one  or 

pnigrams  require  a  breakdown  by  function  or  activity, 

a    separate   sheet  for    each   program    requiring    the 

Additional  sheets  shoukj  be  used  when  one  form 

provide  adequate  space  for  all   breakdown  of  data 

However,  when  more  than  one  sheet  is  used,  the  first 

sh<juld  provide  ttie  summary  totals  by  programs. 


Lines  '4,  Columns  (c)  through  (g) 


For  new 
line  entri 
(9)  the 
project 


applications,  leave  Column  (c)  and  (d)  blank.  For  each 
in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 

ippropriate  amounts  of  funds  needed  to  support  the 
tfw  first  funding  period  (usually  a  year). 


fcr 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Othewrise,  leave  these  columns  Wank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columrw  (e)  and  (f). 

For  supplemental  grants  and  char}ges  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  In  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a),  Section  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories. 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6K  -  Enter  the  total  of  amounts  on  Lines  61  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  \oia\  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-{4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdovrn  by  function  or 
activity  is  not  necessary. 


Column  (b) 

applicant. 


Enter  the  contribution  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (bHe).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuabon 
grant  applications,  enter  in  tt>e  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Colunrvis  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  t>e  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  t>e  in  effect  during  the  funding  penod.  tfie 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 


( 


Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


SF-424A  (R«v.  7-97)  Page  4 


43226 


Federal  Register/Vol.  68,  No.  139/Monday,  July  21,  2003/Notices 


Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Federal  Agency  Use  Only 


0MB  No.  1225-0(«3      Exp.  02/28/2006 


NOTE:   Pteflse  place  survey  form  directly  behind  the  Standard  Application  for  Federal  Assistance  (SF  424)  fact  sheet 


Purpoi  e:  This  form  is  for  applicants  that  are  private  nonprofit  organizations  (not  including  private  universities).  Please  complete 
it  to  as!  ist  the  federal  government  in  ensuring  that  all  qualified  appUcaits,  small  or  large,  non-religious  or  feith-based,  have  an 
equal  opportunity  to  compete  for  federal  fundmg.  InformaUon  provided  on  this  form  will  not  be  considered  in  any  way  in  making 
fundina  decisions  and  will  not  be  included  in  the  federal  grants  database.  / 


)oes  the  applicant  have  501  (cX3)  status? 
3  Yes  □  No 


low  many  full-time  equivalent 
mployees  does  the  applicant  have? 
Check  only  one  box). 


'  J  3  or  Fewer 
3  4-5 

^  6-14 


Vhat  is  the  size  of  the  applicant's 
innual  budget?  (Check  only  one  box.) 

^  Less  Than  $150,000 
^  $150,000 -$299,999 
^  $300,000  -  $499,999     . 
11  $500,000  -  $999,999 
^  $1,000,000 -$4,999,999 
^  $5,000,000  or  more 


Q  15-50 
□  51-100 
Q  over  100 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


□ 


Yes 


No 


5.  Is  the  applicant  a  non-religious 
conunimity-based  organization? 

□  Yes  Q  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 

G  Yes  Q  No 


7.  Has  the  applicant  ever  received  a 

govertunent  grant  or  contract  (Federal, 
State,  or  local )? 


□  Yes 


□  no 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


□ 


Yes 


□ 


No 
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1.  501(cX3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  ehgible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501  (cX3)  status.  Other  grant  programs  do 
not 


For  example,  two  part-time  en^loyees 
who  each  woik  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 


3.  Aimual  budget  means  the  amount  of 
money  your  oiganization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 


5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  save. 

6.  An  "intermediary"  is  an  organization  that 
enables  a  groiq)  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf 


Paperwork  Burden  Statement 

According  to  the  Papawork  Reduction  Act  of 
1995,  no  persons  are  required  to  re^xHid  to  a 
collecti<»i     of    information     unless     such 
collection  displays   a  valid  0MB   control 
number.  The  vaUd  0MB  control  number  for 
this  information  collection  is  1 225-0083.  The 
time  required  to  complete  this  information 
coQection  is  estimated  to  average  five  (5) 
minutes  per  re^wnse,  including  the  time  to 
review    instructions,    search    existing    data 
resources,    gathw    the    data    needed,    and 
complete     and     review     the     informati<Hi 
collection.      If  yoa  have  any  comments 
concemins    the    accuracy    of   the    time 
estinuite(s)  or  suggestions  for  improving 
this  form,  please  write  to:     Dqjartmental 
Clearance  Officer,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW,  Room  N-1301, 
Washington,   D.C.    20210.       If  yon    have 
commits  or  concerns  regarding  the  status 
of  your  individual  submission  of  this  form, 
write  direcdy  to:  Joyce  I.  Mays,  A|^lication 
Control  Center,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  202IG. 


7.  Self-explanatoiy. 

8.  Self-explanatoiy 
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U.S.  Dqjartment  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

STATUS  REPORT  FORMAT 


PROJECT  #: 

COUNTRY/PROJECT  NAME: 

FUNDING: 

PROJECT  DURATION: 

EVALUATION  DATES: 

Mid-term: 
Final: 

DATE  SUBMITTED: 

REPORTING  PERIOD: 

•» 

CONTACT: 

' 

PROJECT  OBJECTIVES: 

Development  Obiective: 

1 

Immediate  Obiectivefs): 

• 

Sub  Immediate  ObjectiveCs): 

- 

I.  WOKRPLAN  STATUS 

(Attach  Workplan  indicating  status  of  components  -  "completed,  "  "on  schedule, "  "delayed, " 
"Cancelled"  as  an  annex.) 

[Summarize  any  Workplan  variance  and  recommended  actions] 

n.   PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

Problems  Proposed  Solutions  Actions  Taken/Required 


m.       NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

TECHNICAL  PROGRESS  REPORT  FORMAT 


PI  LOJECT  #: 


Fl  INDING: 


Di  LTE  SUBMITTED: 


PROJECT  OBJECTIVES: 

D<  velopment  Objective: 


In-  mediate  Obiective(s): 


Si  b  Immediate  Obiectivefs): 


COUNTRY/PROJECT  NAME: 


PROJECT  DURATION: 


REPORTING  PERIOD: 


EVALUATION  DATES: 

Mid-term: 
Final: 


CONTACT: 


I.  OVERALL  PROGRESS 

[Attach  Data  Tracking  Table  and  any  reporting  against  the  Performance  Monitoring  Plan 
(PMP)  as  an  annex.] 


II.        MAJOR  TRENDS 


in.       PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 


Problems 


Proposed  Solutions 


Actions  Taken/Required 


IV.       NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 


V.         LESSONS  LEARNED 
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[FR  Doc.  03-1^258  Filed  7-18-03;  8:45  am) 

BIUJNQ  CODE  4S10-2»-C 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sctiedules;  Availability  and 
Request  for  Comments 


AGENCY:  Natibnal  Archives  and  Records 
Administration  (NARA). 

Notic  e  of  availability  of 
recprds  schedules;  request  for 


action: 

proposed 
comments 


Th? 


SUMMARY 

Records 

publishes 

of  certain 

records 

schedules). 

records  schec 

instructions 

when  no  Ion; 

Government 

the 


Cnce 


(n^ 


preservat  on 

ViJ 


continuing 
Archives  of 
destruction, 
records  lacki 
research,  or 
published  foi 
which 
records  not 
disposal  or 
of  records 
disposal 
conmients  on 
required  by 
DATES 
received  in 
September  4. 
of  the  records 
send  a  copy 
usually 
memorandun 
information 
covered  by  a 
too,  may  be  r 
provided  ona> 
completed, 
days  to  subm  t 
ADDRESSES: 
records  schedul 


notice,  write 
Management 
National 
Administration 
Road,  College 
Requests  also 
FAX  to 
records. mgt@, 
cite  the  contril 
in  parenthese  > 
agency  which 
and  must 
Those  who 
should  so  in 


prci 

d€S 


National  Archives  and 

Adniinistration  (NARA) 

noiice  at  least  once  monthly 

1  agency  requests  for 

dispt^sition  authority  (records 

e  approved  by  NARA, 

ules  provide  mandatory 

what  happens  to  records 
er  needed  for  current 
)usiness.  They  authorize 

of  records  of 
ue  in  the  National 
United  States  and  the 
er  a  specified  period,  of 
^g  administrative,  legal, 
iier  value.  Notice  is 
records  schedules  in 
agencies  propose  to  destroy 

eviously  authorized  for 
re  duce  the  retention  period 
air  jady  authorized  for 
NAIIA  invites  public 

such  records  schedules,  as 
U.S.C.  3303a(a). 
Requests  for  copies  must  be 
on  or  before 
2003.  Once  the  appreusal 
is  completed,  NARA  will 
the  schedule.  NARA  staff 
prepare  appraisal 

s  that  contain  additional 
concerning  the  records 

roposed  schedule.  These, 
( quested  and  will  be 
the  appraisal  is 
Requesters  will  be  given  30 
comments. 


tliel 

cft€ 


41 


cf 


request  a  copy  of  any 
e  identified  in  this 
Id  the  Life  Cycle 
Division  (NWML). 
Archives  and  Records 

(NARA).  8601  Adelphi 
Park,  MD  20740-6001. 
may  be  transmitted  by 
301-837-3698  or  by  e-mail  to 
,  ^ara.gov.  Requesters  must 
number,  which  appears 
after  the  name  of  the 
submitted  the  schedule, 
ide  a  mailing  address, 
ire  appraisal  reports 
d|cate  in  their  request. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr.,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301-837-3120.  e-mail: 
records.ingt@nam.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Goverrmient  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 


Schedules  Pending 

1 .  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-12,  4  items,  2 
temporary  items).  Records  relating  to 
reporting  terrorist  threats,  including 
reports,  report  updates,  and 
dissemination  data.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  relate  to  terrorist  threats, 
terrorist  attacks,  and  anti-terrorist 
activities.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  records 
regardless  of  medium.  Recordkeeping 
copies  of  files  relating  to  anti-terrorism 
programs  and  terrorist  incidents  and 
attacks  are  proposed  for  permanent 
retention. 

2.  Department  of  Commerce,  Office  of 
the  Secretary  (Nl-40-03-2,  22  items,  18 
temporary  items).  Records  of  the  Office 
of  the  General  Counsel,  including 
attorney's  working  files,  litigation  case 
files.  Freedom  of  Information  Act  files, 
administrative  correspondence,  contract 
review  case  files,  legislation  case  files, 
and  records  relating  to  inventions.  Also 
included  are  electronic  versions  of  files 
proposed  for  disposal  as  well  as 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  files  as  legal  program  subject 
correspondence,  legislative  histories, 
and  confirmation  hearing  records. 

3.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-02-4,  10 
items,  7  temporary  items).  Records  of 
the  Office  of  Coastal  Resource 
Management,  including  such  files  as 
supporting  materials  associated  with 
coastal  zone  management  program 
documents  and  coastal  non-point 
pollution  control  program  files,  records 
relating  to  consistency  reviews  of 
Federal  regulations,  and  program 
administrative  guidance.  Also  included 
are  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  files  as  coastal  zone  management 
program  documents,  program  change 
files,  and  coastal  non-point  pollution 
control  program  files. 

4.  Department  of  Commerce,  Nationed 
Oceanic  and  Atmospheric 
Administration  (Nl-370-02-5,  18 
items,  14  temporary  items).  Data, 
documentation,  inputs,  and  outputs 
associated  with  the  Specimen  Database 
and  the  Program  Funding  Database, 
inputs  and  outputs  associated  with  the 
National  Benthic  Infaimal  Database  and 
the  Estuarine  Living  Marine  Resource 


Federal  Register /  Vol.  68,  No.  139 /Monday.  July  21,  2003 /Notices 


43233 


Database,  grants  working  files,  ju^ 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  data  and  system 
documentation  associated  with  the 
National  Benthic  Infaunal  Database  and 
the  Estuarine  Living  Marine  Resoiu-ce 
Database. 

5.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-03-8,  6  items, 
5  temporary  items).  Records  of  the 
damage  assessment  and  restoration 
program  relating  to  actions  taken  to 
support  or  implement  natural  resource 
restoration  activities.  Included  are 
copies  of  restoration  post-settlement 
records,  such  as  grants,  contracts, 
reports,  and  permit  clearances  in 
textual,  photographic,  and  microfilm 
formats.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  is  the 
official  record  set  of  post-settlement 
administrative  records,  which  includes 
records  documenting  determinations 
made  regarding  the  planning, 
implementation,  and  monitoring  of 
individual  restoration  projects. 

6.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
03-16,  2  items,  2  temporary  items). 
Records  management  surveys  and  office 
file  plans.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

7.  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  (Nl- 
468-03-1,  12  items,  6  temporary  items). 
Records  of  the  Secretary's  Advisory 
Committee  on  Regulatory  Reform, 
including  such  records  as  notes  on 
logistical  planning  for  meetings  and 
hearings,  subcommittee  backgroujid 
information  and  routine 
communications,  and  files  relating  to 
the  preparation  of  the  committee's  final 
report.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  arid  word  processing. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  committee 
organization  and  formation  docimients, 
meeting  agendas,  transcripts,  testimony, 
briefings,  recommendations,  public 
comments,  official  publications,  notices, 
and  the  committee's  final  report  to  the 
Secretary. 

8.  Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  (Nl-41 2-01-10,  3 
items,  3  temporary  items).  Toxic 
Substances  Control  Act  tracking  and 
control  records  pertaining  to  the 
handling  and  use  of  confidential 
business  information.  Also  included  are 


electronic  copies  of  records  crea^d 
using  electronic  mail  and  word 
processing. 

9.  Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  (Nl-412-03-13,  4 
items,  3  temporary  items).  Paper  and 
microfilmed  copies  (excluding 
recordkeeping  copies)  of 
correspondence,  documents  relating  to 
incidents  that  have  adverse  effects,  and 
reports  of  water  contamination.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  these  files  are  proposed  for 
permanent  retention. 

10.  General  Accounting  Office,  Office 
of  General  Counsel  (Nl-411-03-1.  1 
temporary  item).  Documents  that 
identify  individuals  who  have  supplied 
sensitive  information  to  the  agency  and 
have  been  given  an  assurance  of 
confidentiality. 

11.  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC  (N2-26-03- 
1,  1  temporary  item).  Records 
accumulated  by  the  Coast  Guard,  1973- 
1984,  consisting  of  strip  charts 
containing  data  used  to  ensure  the 
accuracy  of  the  Omega  radio  navigation 
system.  Records  were  previously 
accessioned  into  the  National  Archives 
but  lack  historical  value. 

12.  National  Archives  and  Records 
Administration,  Agency-wide  (Nl-64- 
03-6,  9  items,  9  temporary  items). 
Records  relating  to  Web  site  operations 
such  as  security  logs,  search  engine  logs, 
reference  documentation,  and  design 
and  testing  files.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

13.  Small  Business  Administration, 
Office  of  Capital  Access  (Nl-309-03-7, 
10  items,  10  temporary  items).  Inputs, 
outputs,  system  documentation,  and 
master  files  of  the  Investment  Division 
Participating  Securities  Database,  which 
contains  information  concerning  Small 
Business  Investment  Company 
participating  secuirities.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing. 

14.  Small  Business  Administration, 
Office  of  Hearings  and  Appeals  (Nl- 
309-03-8,  6  items,  6  temporary  items). 
Master  files,  outputs,  and  other  records 
associated  with  an  electronic  system 
used  for  tracking  appeals  of  decisions 
made  by  program  offices.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing. 

15.  Small  Business  Administration, 
Office  of  Business  Development  (Nl- 


309-03-9,  11  items,  9  temporary  items). 
Records  associated  with  the 
Certification  Tracking  System,  which  is 
used  for  tracking  applications  by  firms 
seeking  certification  as  a  Small 
Disadvantaged  Business.  Included  are 
inputs,  outputs,  backups,  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
The  master  data  file  and  system 
documentation  are  proposed  for 
permanent  retention. 

Dated:  July  14,  2003. 

Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

[FR  Doc.  03-18423  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  7515-01-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Study  of  IMLS  Funded  Digital 
Collections  and  Content,  Submission 
for  0MB  Review;  Comment  Request 

agency:  Institute  of  Museum  and 
Library  Services,  NFAH. 
ACTION:  Notice  of  Requests  for  New 
Information  Collection  Approval. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  announces  the 
following  information  collection  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  A 
copy  of  this  proposed  form,  which 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the  Institute 
of  Museum  and  Library  Services, 
Director  of  Public  and  Legislative 
Affairs,  Mamie  Bittner  at  (202)  606- 
8339.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  606-8636. 
DATES:  Comments  must  be  received  by 
August  20,  2003.  The  OMB  is 
"particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  « 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respom  I 
use  of 

electronic,  m 
technological 
other  forms  o 
e.g.,  permittir  g 
responses 


,  including  through  the 
approdriate  automated, 
Kchanical,  or  other 
collection  techniques  or 
information  technology, 
electronic  submission  of 


ADDRESSES: 

contact; 
Legislative 
of  Museum 
Pennsylvania 
Washington 


Fir  1 


a  copy  of  the  form 
Mamie  Bittner,  Director  of 

Public  Affairs,  Institute 
Library  Services,  1100 

Ave.,  NW..  Room  510, 

)C  20506. 


and 
aid 


SUPPLEMENTAIIY  INFORMATION: 


Background 


(4- 


The  InstituI  e 
Services  is  an 
grant-making 
Museum  and 
Public  Law  1 
provides  a  vaiiety 
assist  the  natipn 
libraries  in 
and  enhancin  ; 
public.  Musei  m 
sizes  and  type  s 
from  IMLS 
Leadership  Gijant 
the  digitizatio  i 
collections. 


This  study 
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Total  Annual 


Federal  Register /Vol.  68,  No.  139 /Monday,  July  21,  2003 /Notices 


m^^ 


of  Museum  and  Library 
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.library  Services  Act; 
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y  of  grant  programs  to 
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in^roving  their  operations 
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s  and  libraries  of  all 
may  receive  support 
s.  In  the  National 
Programs,  IMLS  funds 
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determine  the  feasibility 

Archives  Initiative 
Harvesting  Protocol  to 
3rovide  integrated  item- 
to  the  digitization 
by  the  Institute  of 
ibrary  Services  through 
L  sadership  Grant  Program. 
Insfctute  of  Museum  and 


a(  cess  1 


of  IMLS  Funded  Digital 
Content. 


Agency  Nuijiber 

Frequency. 

Affected  Public 
libraries  that 
with  IMLS  fuiiding 

Number  of  I  espondents:  154  plus  15 
interviews. 


.•3137. 
'  /arious. 

;  museums  and 
c  reated  digital  collections 


7 'me 


Per  Respondent: 
Hours:  146.25  (over 
capital /startup 
Costs:  S3. 123.13. 


FOR  FURTHER  INFORMATON  CONTACT: 
Comments  shduld  be  sent  to  office  of 
Information  ar  d  Regulatory  Affairs, 
Attn:  OMB  De  ik  Officer  for  Education, 
Office  of  Mane  gement  and  Budget, 
Room  10235.  Washington.  DC  20503 
(202)  395-731  >. 


Dated:  July  8,  2003. 
Mamie  Bittner, 

Director  Public  and  Legislative  Affairs. 
[FR  Doc.  03-18438  Filed  7-18-03;  8:45  am] 
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Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  Issuance  of  a  License 
Amendment  of  U.S.  Nuclear  Regulatory 
Commission  Byproduct  Material 
License  No.  32-14048-04;  U.S. 
Environmental  Protection  Agency 

I.  Summary 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
amending  Byproduct  Material  License 
No.  32-14048-04  to  authorize  the 
release  of  one  of  the  licensee's  facilities 
in  Research  Triangle  Park,  North 
Carolina  for  unrestricted  use  and  has 
prepared  an  Environmental  Assessment 
(EA)  and  Finding  of  No  Significant 
Impact  (FONSI)  in  support  of  this 
action. 

The  NRC  has  reviewed  the  results  of 
the  final  survey  of  the  Environmental 
Protection  Agency  facility  in  Research 
Triangle  Park,  North  Carolina,  and  has 
performed  an  in-process  inspection  and 
confirmatory  survey.  The 
Environmental  Protection  Agency  (EPA) 
was  authorized  by  NRC  from  June  6, 
1972,  to  the  present  to  use  radioactive 
materials  for  research  and  development 
purposes  at  various  sites  in  the  Research 
Triangle  Park  area  in  North  Carolina. 
The  main  isotopes  of  interest  are  carbon 
14,  cadmium  109,  natural  uraniiwi,  and 
tritium.  By  letter  dated  November  11, 
1999,  the  EPA  notified  the  NRC  of  its 
plans  to  vacate  the  Environmental 
Research  Center  (ERC).  In  Januciry  2001, 
the  EPA  published  a  Final  Finding  of 
No  Significant  Impdct  and 
Programmatic  Assessment  for 
Remediation  and  Decontamination  of 
EPA's  Research  Triangle  Park,  North 
Carolina  facilities.  The  EPA  has 
conducted  surveys  of  the  facility  and 
determined  that  the  facility  meets  the 
license  termination  criteria  in  Subpart  E 
of  10  CFR  part  20.  The  NRC  staff  has 
evaluated  the  EPA's  request,  results  of 
the  survey  and  submitted 
documentation,  has  performed  an  in- 
process  inspection  and  confirmatory 
survey,  and  has  developed  an  EA  in 
accordance  with  the  requirements  of  10 
CFR  part  51.  Based  on  the  staff 
evaluation,  the  conclusion  of  the  EA  is 
a  Finding  of  No  Significant  Impact  on 


human  health  and  the  environment  for 
the  proposed  licensing  action. 

U.  Enviroiunental  Assessment 

Introduction 

The  EPA  has  requested  release,  for 
unrestricted  use,  of  their  building 
located  at  86  T.W.  Alexander  Drive  in 
Research  Triangle  Park,  North  Carolina, 
as  authorized  for  use  by  NRC  License 
No.  32-14048-04.  This  license  was 
issued  on  June  6, 1972,  and  amended 
periodically  since  that  time.  NRC- 
licensed  activities  performed  at  the  ERC 
were  limited  to  laboratory  procedures 
typically  performed  on  bench  tops  and 
in  hoods.  No  outdoor  areas  were 
affected  by  the  use  of  licensed  materials. 
Licensed  activities  ceased  in  February 
2003,  with  the  exception  of  the 
performance  of  surveys  to  determine  the 
final  status  of  the  facility  which  were 
concluded  in  May  30,  2003.  Based  on 
the  licensee's  historical  knowledge  of 
the  sites  and  the  condition  of  the 
facility,  the  licensee  determined  that 
only  routine  decontamination  activities, 
in  accordance  with  licensee  radiation 
safety  procedures,  were  required.  The 
licensee  surveyed  the  facility  and 
provided  documentation  that  the  facility 
meets  the  license  termination  criteria 
specified  in  Subpart  E  of  10  CFR  part 
20,  "Radiological  Criteria  for  License 
Termination."  NRC  staff  performed  an 
in-process  inspection  and  confirmatory 
survey. 

Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Radioactive  Materials  License  No.  32- 
14048-04  to  release  the  ERC  located  at 
86  T.W.  Alexander  Drive  in  Research 
Triangle  Park,  North  Carolina,  for 
unrestricted  use.  By  letter  dated  June  26, 
2003,  the  EPA  provided  survey  results 
which  demonstrate  that  the  ERC  is  in 
compliance  with  the  radiological 
criteria  for  license  termination  in 
Subpart  E  of  10  CFR  part  20, 
"Radiological  Criteria  for  License 
Termination."  These  results  were 
confirmed  during  an  in-process 
inspection  performed  by  NRC  staff. 

Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  release  the  ERC  located  at  86  T.W. 
Alexander  Drive  in  Research  Triangle 
Park,  North  Carolina,  for  unrestricted 
use  and  to  amend  the  EPA  license  to 
remove  this  facility  as  an  authorized 
location  of  use.  This  will  allow  the  EPA 
to  discontinue  leasing  the  building.  The 
need  for  the  proposed  action  is  to 
comply  with  NRC  regulations  and  the 
Timeliness  Rule.  NRC  is  fulfilling  its 
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responsibilities  under  the  Atomic 
Energy  Act  to  make  a  decision  on  a 
proposed  license  amendment  for  release 
of  facilities  for  uru'estricted  use  that 
ensures  protection  of  the  public  health 
and  safety  and  environment. 

Alternatives  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  of  amending  the  license  and 
release  of  the  ERC  for  uru'estricted  use 
is  no  action.  The  no-action  alternative  is 
not  acceptable  because  it  will  result  in 
violation  of  NRC's  Timeliness  Rule  (10 
CFR  30.36),  which  requires  licensees  to 
decommission  their  facilities  when 
licensed  activities  cease.  The  licensee 
does  not  plan  to  perform  any  activities 

--  with  licensed  materials  at  this  location. 
Maintaining  the  area  imder  a  license 
would  reduce  options  for  future  use  of 
the  property  end  cause  the  EPA  to 
continue  leasing  a  building  for  which  it 

^as  no  more  use. 

The  Affected  Environment  and 
Environmental  Impacts 

The  NRC  staff  has  reviewed  the 
survey  results  provided  by  the  EPA  to 
demonstrate  compliance  with  10  CFR 
20.1402  license  termination  criteria  and 
the  EPA's  published  EA  and  FONSI. 
Based  on  its  review,  and  on  the  results 
of  the  NRC  inspection  and  confirmatory 
survey,  the  staff  has  determined  that  the 
affected  environment  and 
environmental  impacts  associated  with 
the  decommissioning  of  the  EPA's  ERC 
are  bounded  by  the  impacts  evaluated 
by  the  "Generic  Enviroiunental  Impact 
Statement  in  Support  of  Rulemaking  on 
Radiological  Criteria  for  License 
Termination  of  NRC-Licensed 
Facilities"  (NUREG-1496).  The  staff 
also  finds  that  the  proposed 
decommissioning  of  the  EPA's  ERC  is  in 
compliance  with  10  CFR  20.1402,  the 
radiological  criteria  for  unrestricted  use. 

The  ERC  is  a  multilevel  facility 
constructed  of  concrete-reinforced  steel, 
with  a  brick  exterior  and  flat  roof.  It 
contains  253,390  net  square  feet  of 
space  and  consists  of  buildings, 
greenhouses,  storage  sheds,  cooling 
towers,  storage  tanks,  groundwater 
monitoring  wells,  air-conditioning 
units,  parking  lots,  and  property  related 
articles.  Radioactive  materials  were 
primarily  used  in  laboratories  on  lab 
benches  and  within  fume  hoods.  The 
ERC  is  located  within  a  portion  of 
Durliam  County  with  covenants  in  place 
that  specify  that  only  research  be 
conducted  within  the  facilities  located 
therein. 

Licensed  material  has  been  disposed 
of  or  transferred  to  the  licensee's  new 
facility  with  the  one  exception  of  a  sea/ 
land  cargo  box  containing  packaged 


radioactive  waste  containers.  The 
license  will  not  be  amended  until  this 
container  has  been  transferred  to  the 
EPA's  new  facility.  The  Hcensee's 
documentation  indicates  that  no 
contamination  exists  above  the  limits 
for  unconditional  release.  All  of  these 
activities  were  performed  as  authorized 
by  the  operating  license. 

Agencies  and  Persons  Contacted  and 
Sources  Used 

This  EA  was  prepared  by  NRC  Staff 
using  information  provided  by  the  EPA. 
The  North  Carolina  Department  of 
Envirorunent  and  Natural  Resources 
(NCDENR)  was  contacted  for  comment 
by  the  EPA  and  responded  by  letter 
dated  January  11,  2000.  No  opposition 
to  the  project  was  noted.  The  North 
Carolina  Department  of  Cultiu-al 
Resources  was  also  contacted  by  the 
EPA  and  responded  by  letter  dated 
February  11,  2000,  with  no  comment  on 
the  project.  According  to  the  National 
Register  Information  System  and  the 
Durham  County  Historic  Inventory, 
neither  of  the  subject  facilities  are 
registered  as  historic  structures  or 
historical  areas,  and  no  areas  of 
historical  value  appear  to  exist  within  a 
1-mile  radius  of  the  ERC. 

Conclusion 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  proposed  action 
complies  with  10  CFR  part  20.  NRC  has 
prepared  this  EA  in  support  of  the 
proposed  license  amendment  to  release 
the  ERC  for  unrestricted  use.  On  the 
basis  of  the  EA,  NRC  has  concluded  that 
the  environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insignificant  and  has  determined  that 
preparation  of  an  environmental  impact 
statement  for  the  proposed  action  is  not 
required. 

List  of  Preparers 

Orysia  Masnyk  Bailey,  Materials 
Licensing/Inspection  Branch  1 ,  Division 
of  Nuclear  Materials  Safety,  Health 
Physicist. 
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dated  November  22,  1999. 

3.  EPA.  "Site  Characterization/Final  Status 
Report"  dated  June  26,  2003. 

4.  Title  10  Code  of  Federal  Regulations  Part 
20,  Subpart  E,  "Radiological  Criteria  for 
License  Termination." 

5.  Federal  Register  Notice,  Volume  65,  No. 
114,  page  37186.  dated  Tuesday.  June  13, 
2000,  "Use  of  Screening  Values  to 
Demonstrate  Compliance  With  The  Federal 


"Rule  on  Radiological  Criteria  for  License 
Termination." 

6.  ^ooz-Allen  &  Hamilton.  "Finding  of  No 
Significant  Impact  For  Remediation  And 
Decontamination  Of  U.S.  Environmental 
Protection  Agency's  Research  Triangle  Park, 
North  Carolina  Facilities"  dated  January 
2001.  (ML031000189) 

7.  North  Carolina  Department  of 
Environment  and  Natural  Resources.  "Rare 
Species,  High  Quality  Communities,  and 
Significant  Natural  Heritage  Areas  at  Three 
EPA  Sites  At  Page  Road  and  1-40  and 
Alexander  Drive,  RTP,  Durham  County, 
North  Carolina  "  Letter  from  S.  Reece  Giles  to 
Booz-Allen  &  Hamilton,  dated  January  11, 
2000. 

8.  North  Carolina  Department  of  Cultural 
Resources.  "Section  106  of  the  National 
Historic  Preservation  Act"  Letter  from  D. 
Brook  to  Booz-Allen  &  Hamilton  dated 
February  11,  2000. 

9.  NRC  Inspection  Report  No.  32-14048- 
04/2001-001,  March  3-7,  2003. 
(ML030930159) 

m.  Finding  Of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  environmental  impact  statement  is 
not  warranted. 

IV.  Further  Information 

The  references  listed  above  are 
available  for  public  inspection  and  may 
also  be  copied  for  a  fee  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852.  These 
documents  are  also  available  for  public 
review  through  ADAMS,  the  NRC's 
electronic  reading  room,  at:  http:// 
www.nrc.gov/reading-rm/adams.htlm. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Orysia 
Masnyk  Bailey,  Materials  Licensing/ 
Inspection  Branch  1,  Division  of 
Nuclear  Materials  Safety,  U.  S.  Nuclear 
Regulatory  Conmiission,  Region  II,  Suite 
23T85,  61  Forsyth  Street,  SW,  Atlanta. 
Georgia  30303-8931.  Telephone  404- 
562-4739. 

Dated  at  Atlanta,  Georgia  the  7th  day  of 
July,  2003. 

For  The  U.S.  Nuclear  Regulatory 
Commission. 
Douglas  M.  Collins, 

Director.  Division  of  Nuclear  Materials  Safety. 

Region  11. 

[FR  Doc.  03-18412  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


43236 


Federal  Register/Vol.  68,  No.  139/Monday,  July  21,  2003/Notices 


NUCLEAR  Rt 
COMMISSION 


•GULATORY 


-2548: -01 


Nuclear  Regulatory 

NRC)  is  considering 

byproduct  Material  License 

to  authorize  the 

licensee's  facilities  in 

irginia.  for  unrestricted 

{^epared  an  Environmental 

A)  and  Finding  of  No 
In^pact  (FONSI)  in  support 


[Docket  No.  0;?0-35160] 

Environmenllal  Assessment  and 
Finding  of  No  Significant  impact 
Related  to  Issuance  of  a  License 
Amendment  of  U.  S.  Nuclear 
Regulatory  Gommission  Byproduct 
Material  License  No.  45-25483-01; 
Richemont  Hprth  America,  Inc. 
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self-luminous  parts  typically  performed 
on  bench  tops.  No  outdoor  areas  were 
affected  by  the  use  of  licensed  materials. 
Licensed  activities  ceased  completely  in 
June  2002  and  the  licensee  requested 
release  of  the  facilities  for  unrestricted 
use.  Based  on  the  licensee's  historical 
knowledge  of  the  site  and  the  condition 
of  the  facilities,  the  licensee  determined 
that  only  routine  decontamination 
activities,  in  accordance  with  licensee 
radiation  safety  procedures,  were 
required.  The  licensee  surveyed  ther 
facility  and  provided  documentation 
that  the  facility  meets  the  license 
termination  criteria  specified  in  subpart 
E  of  10  CFR  part  20,  "Radiological 
Criteria  for  License  Termination." 

The  Proposed  Action 

The  proposed  action  is  to  terminate 
NRC  Radioactive  Materials  License  No. 
45-25483-01  and  release  the  licensee's 
facilities  a^  202  North  Loudoun  Street  in 
Winchester.  Virginia,  for  unrestricted 
use.  By  letter  dated  September  30,  2002, 
Richemont  North  America  provided 
survey  results  which  demonstrate  that 
the  Winchester,  Virginia  facility  is  in 
compliance  with  the  radiological 
criteria  for  license  termination  in 
subpart  E  of  10  CFR  part  20, 
"Radiological  Criteria  for  License 
Termination." 

Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  release  the  building  located  at  the  202 
North  Loudoun  Street  in  Winchester. 
Virginia,  for  unrestricted  use  and  to 
terminate  the  Richemont  North  America 
materials  license.  This  will  allow 
Richemont  North  America  to  stop 
leasing  the  building.  The  need  for  the 
proposed  action  is  to  comply  with  NRC 
regulations  and  the  Timeliness  Rule. 
NRC  is  fulfilling  its  responsibilities 
under  the  Atomic  Energy  Act  to  meike  a 
decision  on  a  proposed  license 
amendment  for  release  of  facilities  for 
unrestricted  use  that  ensures  protection 
of  the  public  health  and  safety  and 
environment. 

Alternatives  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  of  terminating  the  license  and 
releasing  the  Winchester,  Virginia 
facility  for  unrestricted  use  is  no  action. 
The  no-action  alternative  is  not 
acceptable  because  it  will  result  in 
violation  of  NRC's  Timeliness  Rule  (10 
CFR  30.36),  which  requires  licensees  to 
decommission  their  facilities  when 
licensed  activities  cease.  The  licensee 
does  not  plan  to  perform  any  activities 
with  licensed  materials  at  this  location. 
Maintaining  the  areas  under  a  license 


would  also  reduce  options  for  future  use 
of  the  property  and  require  Richemont 
North  America  to  continue  leasing  office 
space  for  which  it  has  no  use. 

The  Affected  Environment  and 
Environmental  Impacts 

Richemont  North  America  leased 
office  space  in  a  WacHovia  Bank 
building  in  downtown  Winchester, 
Virginia.  The  building  was  of  brick 
construction,  the  offices  encompassed 
the  second  floor.  The  building  is 
surrounded  by  other  small  business 
buildings. 

The  NRC  staff  has  reviewed  the 
surveys  performed  by  Richemont  North 
America  to  demonstrate  compliance 
with  the  10  CFR  20.1402  license 
termination  criteria.  Based  on  its 
review,  the  staff  has  determined  that  the 
affected  environment  and 
environmental  impacts  associated  with 
the  decommissioning  of  the  Richemont 
North  America  facility  are  bounded  by 
the  impacts  evaluated  by  the  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Facilities"  (NUREG-1496). 
The  staff  also  finds  that  the  proposed 
release  for  unrestricted  use  of  the 
Richemont  North  America  facility  is  in 
compliance  with  10  CFR  20.1402, 
"Radiological  Criteria  for  Unrestricted^ 
Use".  The  NRC  has  found  no  other 
activities  in  the  area  that  could  result  in 
cumulative  impacts. 

Agencies  and  Persons  Contacted  and 
Sources  Used 

This  EA  was  prepared  entirely  by  the 
NRC  staff.  The  U.S.  Fish  and  Wildlife 
Service  was  contacted  for  comment  and 
responded  by  letter  dated  January  16, 
2003,  with  no  opposition  to  the  action. 
The  Virginia  Department  of  Historic 
Resources  was  also  contacted  and  had 
no  comment. 

Conclusion 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  proposed  action 
complies  with  10  CFR  part  20.  NRC  has 
prepared  this  EA  in  support  of  the 
proposed  license  termination  to  release 
the  Richemont  North  America  facility 
located  at  202  North  Loudoun  Street  in 
Winchester,  Virginia,  for  unrestricted 
use.  On  the  basis  of  the  EA,  NRC  has 
concluded  that  the  environmental 
impacts  from  the  proposed  action  are 
not  expected  to  be  significant  and  has 
determined  that  the  preparation  of  an 
environmental  impact  statement  for  the 
proposed  action  is  not  required. 
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Ust  of  Preparers 

Orysia  Masnyk  Bailey,  Materials 
Licensing/Inspection  Branch  1 ,  Division 
of  Nuclear  Materials  Safety,  Health 
Physicist. 

List  of  References 

1.  NRC  License  No.  45-25483-01 
inspection  and  licensing  records. 

2.  Richemont.  "Request  to  terminate 
license"  Letter  from  J.  Brown  to  NRC  dated 
September  30,  2003.  (ML020870095) 

3.  Title  10  Code  of  Federal  Regulations  part 
20,  subpart  E,  "Radiological  Criteria  for 
License  Termination." 

4.  Federal  Register  notice.  Volume  65.  No. 
114,  page  37186,  dated  Tuesday,  June  13, 
2000.  "Use  of  Screening  Values  to 
Demonstrate  Compliance  With  The  Federal 
Rule  on  Radiological  Criteria  for  License 
Termination." 

5.  U.S.  Fish  and  Wildlife  Service. 
"Richemont  North  America,  Inc.  Termination 
of  Byproduct  Materials  License,  #2806, 
Frederick  County,  Virginia,"  Letter  from  K. 
Mayne  to  NRC  dated  January  16.  2003. 

6'.  NRC.  NRC  Inspection  Report  No.  45- 
25483-01/02-01.  dated  November  26,  2002. 
(ML023300524) 

7.  NRC.  NUREG-1757  "Consolidated 
NMSS  Decommissioning  Guidance,"  Final 
Report  dated  September  2002. 

8.  NRC.  NUREG-1496  "Generic 
Environmental  Impact  Statement  in  Support 
of  Rulemaking  on  Radiological  Criteria  for 
License  Termination  of  NRC-Licensed 
Nuclear  Facilities,"  Final  Report  dated  July 
1997. 

in.  Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  environmental  impact  statement  is 
not  warranted. 

IV.  Further  Information 

The  references  listed  above  are 
available  for  public  inspection  and  may 
also  be  copied  for  a  fee  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852.  These 
documents  are  also  available  for  public 
review  through  ADAMS,  the  NRC's 
electronic  reading  room,  at:  http:// 
www.nrc.gov/reading-rm/adams.htlm. 

Any  questions  with  respect  to  this 
action  should  be  referred  to  Orysia 
Masnyk  Bailey,  Materials  Licensing/ 
Inspection  Branch  1,  Division  of 
Nuclear  Materials  Safety,  U.S.  Nuclear 
Regulatory  Commission,  Region  II,  Suite 
23T85,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303-8931.  Telephone  404- 
562-4739. 

Dated  at  Atlanta,  Georgia  the  7th  day  of 
July,  2003. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 

Douglas  M.  Collins, 

Director,  Division  of  Nuclear  Materials  Safety, 
Region  II. 

[FR  Doc.  03-18410  Filed  7-18-03;  8:45  am] 
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COMMISSION 

[Docket  No.  030-17451] 

Environmental  Assessment  and 
Finding  of  No  Significant  impact 
Related  to  Issuance  of  a  License 
Amendment  of  U.S.  Nuclear  Regulatory 
Commission  Byproduct  Material 
License  No.  52-19336-01;  Wittnauer 
Worldwide,  L.P. 

I.  Summary 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
terminating  Byproduct  Material  License 
No.  52-19336-01  to  authorize  the 
release  of  the  licensee's  facilities  in 
Cayey,  Puerto  Rico,  for  unrestricted  use 
and  has  prepared  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  in  support  of  this 
action. 

The  NRC  has  reviewed  the  results  of 
the  final  survey  of  the  Wittnauer 
Worldwide  facility  in  Cayey,  Puerto 
Rico.  Wittnauer  Worldwide  was 
authorized  by  the  NRC  from  June  30, 
1980,  until  the  present  to  use 
manufactured  watch  dials  and  hands 
containing  luminous  paint  activated 
with  tritium  for  the  manufacture  and 
repair  of  timepieces.  In  August  2001, 
Wittnauer  Worldwide  ceased  operations 
with  licensed  materials  at  the  Cayey, 
Puerto  Rico  site,  and  requested  that  the 
NRC  terminate  the  license.  Wittnauer 
Worldwide  has  conducted  surveys  of 
the  facility  and  determined  that  the 
facility  meets  the  license  termination 
criteria  in  subpart  E  of  10  CFR  part  20. 
The  NRC  staff  has  evaluated  Wittnauer 
Worldwide's  request  and  the  results  of 
the  survey,  and  has  developed  an  EA  in 
accordance  with  the  requirements  of  10 
CFR  part  51.  Based  on  the  staff 
evaluation,  the  conclusion  of  the  EA  is 
a  Finding  of  No  Significant  Impact  on 
himian  health  and  the  environment  for 
the  proposed  licensing  action. 

n.  Environmental  Assessment 

Introduction 

Wittnauer  Worldwide  has  requested 
release  for  uiu-estricted  use,  of  their 
building  located  at  the  Rincon  Industrial 
Park,  Road  735.  Km.  2.3,  in  Cayey, 
Puerto  Rico,  as  authorized  for  use  by 
NRC  License  No.  52-19336-01.  License 


No.  52-19336-01  was  issued  on  June 
30,  1980,  and  amended  periodically 
since  that  time.  NRC-licensed  activities 
performed  at  the  Cayey,  Puerto  Rico  site 
were  limited  to  the  repair,  service  and 
repair  of  returned  timepieces  and  the 
receipt  and  application  of  timepiece 
self-luminous  parts  typically  performed 
on  bench  tops.  No  outdoor  areas  were 
affected  by  the  use  of  licensed  materials. 
Licensed  activities  ceased  completely  in 
August  2001  and  the  licensee  requested 
release  of  the  facilities  for  unrestricted 
use.  Based  on  the  licensee's  historical 
knowledge  of  the  site  and  the  condition 
of  the  facilities,  the  licensee  determined 
that  only  routine  decontamination 
activities,  in  accordance  with  licensee 
radiation  safety  procedures,  were 
required.  The  licensee  surveyed  the 
facility  and  provided  documentation 
that  the  facility  meets  the  license 
termination  criteria  specified  in  subpart 
E  of  10  CFR  part  20,  "Radiological 
Criteria  for  License  Termination." 

The  Proposed  Action 

The  proposed  action  is  to  terminate 
NRC  Radioactive  Materials  License  No. 
52-19336-01  and  release  the  licensee's 
facilities  in  Cayey,  Puerto  Rico,  for 
unrestricted  use.  Wittnauer 
Worldwide's  report  dated  March  2003 
provided  sur\'ey  results  which 
demonstrated  that  the  Cayey,  Puerto 
Rico  facility  is  in  compliance  with  the 
radiological  criteria  for  license 
termination  in  Subpart  E  of  10  CFR  part 
20,  "Radiological  Criteria  for  License 
Termination." 

Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  release  the  building  located  at  the 
Rincon  Industrial  Park,  Road  735,  Km. 
2.3,  in  Cayey,  Puerto  Rico,  for 
unrestricted  use  and  to  terminate  the 
Wittnauer  Worldwide  materials  license. 
This  will  allow  Wittnauer  Worldwide  to 
stop  leasing  the  building.  The  need  for 
the  proposed  action  is  to  comply  with 
NRC  regulations  and  the  Timeliness 
Rule.  NRC  is  fulfilling  its 
responsibilities  under  the  Atomic 
Energy  Act  to  make  a  decision  on  a 
proposed  license  amendment  for  release 
of  facilities  for  unrestricted  use  that 
ensures  protection  of  the  public  health 
and  safety  and  environment. 

Alternatives  to  the  Proposed  Action 

The  only  alternative  to  the  proposed    • 
action  of  amending  the  license  and 
releasing  the  Wittnauer  Worldwide 
building  for  uiuestricted  use  is  no 
action.  The  no-action  alternative  is  not 
acceptable  because  it  will  result  in 
violation  of  NRC's  Timeliness  Rule  (10 
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CFR  30.36),  v\  hich  requires  licensees  to 
decommission  their  facilities  when 
licensed  activ  ities  cease.  The  licensee 
does  not  plan  to  perform  any  activities 
with  licensed  materials  at  this  location. 
Maintaining  t  le  area  under  a  license 
would  reduce  options  for  future  use  of 
the  property'  a  nd  cause  Wittnauer 
Worldwide  to  continue  leasing  a 
building  for  wjhich  it  has  no  more  use. 

The  Affected  Environment  and 
Environmentcv  Impacts 
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Road  735,  Km.  2.3,  in  Cayey,  Puerto 
Rico,  for  unrestricted  use.  On  the  basis 
of  the  EA,  NRC  has  concluded  that  the 
environmental  impacts  fi-om  the 
proposed  action  are  not  expected  to  be 
significant  and  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  for  the  proposed  action  is  not 
required. 

List  of  Preparers 

Orysia  Masnyk  Bailey,  Materials 
Licensing/Inspection  Branch  1,  Division 
of  Nuclear  Materials  Safety,  Health 
Physicist. 

List  of  References 

1.  NRC  License  No.  52-19336-01 
inspection  and  licensing  records. 

2.  Wittnauer,  "Termination  of  License" 
Letter  from  F.  Pagan  to  NRC  requesting 
license  termination  and  transmittal  of  survey 
results,  dated  January  2,  2002. 
(ML020070510) 

3.  Radiation  Safety  &  Control  Services,  Inc. 
"Remediation,  Decontamination  and  Final 
Status  Survey  to  Support  Release  of  Facilities 
Tor  Unrestricted  Use  and  License 
Termination,"  Final  status  survey  report 
prepared  by  Frederick  P.  Straccia,  CHP,  dated 
March  2003. 

4.  NRC  Inspection  Report  No.  52-19336- 
01/2003-002,  dated  April  8,  2003. 
(ML031060565) 

5.  Title  10  Code  of  Federal  Regulations  part 
20,  subpart  E,  "Radiological  Criteria  for 
License  Termination." 

6.  Federal  Register  notice.  Volume  65.  No. 
114.  page  37186,  dated  Tuesday,  lune  13, 
2000.  "Use  of  Screening  Values  to 
Demonstrate  Compliance  With  The  Federal 
Rule  on  Radiological  Criteria  for  License 
Termination." 

7.  L.I.  S.  Fish  and  Wildlife  Service. 
"Request  for  comments  regarding  endangered 
wildlife,  plant,  and  marine  life  resources  at 

a  site  in  Puerto  Rico"  Letter  from  C.  Diaz  to 
NRC.  dated  October  16,  2002. 
(ML022950292) 

8.  Puerto  Rico  State  Historic  Preservation 
Office.  "SHPO:  09-26-02-03  Wittnauer 
Worldwide.  L.L.P.,  Rinco  Industrial  Park,  PR 
#735.  KM  2.3,  Cayey,  Puerto  Rico"  Letter 
from  E.  Torregrosa  de  la  Rosa  to  NRC,  dated 
January  24.  2003.  (ML030350437] 

III.  Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  environmental  impact  statement  is 
not  warranted. 

IV.  Further  Information 

The  references  listed  above  are 
available  for  public  inspection  and  may 
also  be  copied  for  a  fee  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852.  These 


documents  are  also  available  for  public 
review  through  ADAMS,  the  NRC's 
electronic  reading  room,  at:  http:// 
www.nrc.gov/reading-rm/adams.htlm. 

Any  questions  with  respect  to  this 
action  should  be  referred  to  Orysia 
Masnyk  Bailey,  Materials  Licensing/ 
Inspection  Branch  1,  Division  of 
Nuclear  Materials  Safety,  U.S.  Nuclear 
Regulatory  Commission,  Region  II,  Suite 
23T85,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303-8931.  Telephone  404- 
562-4739. 

Dated  at  Atlanta,  Georgia  the  7th  day  of 
July,  2003. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Douglas  M.  Collins, 

Director,  Division  of  Nuclear  Materials  Safety, 
Region  [I. 

(FR  Doc.  03-18411  Filed  7-18-03;  8:45  am] 
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COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  144th 
meeting  on  July  29-31,  2003,  11545 
Rockville  Pike,  Rockville,  Maryland.  ' 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  July  29,  2003,  NRC 
Auditorium,  Two  White  Flint  North, 
Rockville,  Maryland 

9:30  a.m.-9:40  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
open  the  meeting  and  turn  it  over  to  the 
Working  Group  chairman  who  will  state 
the  Workshop  objectives  and  provide  a 
session  overview. 

Working  Group  on  Performance 
Confirmation  Plans  for  the  Proposed 
Yucca  Mountain  High-Level  Waste 
Repository  (Open) 

The  purposes  of  the  working  group 
are  (1 J  To  increase  ACNW's  technical 
knowledge  of  plans  to  develop  and 
conduct  performance  confirmation  (PC) 
work  for  the  proposed  Yucca  Mountain 
repository,  (2)  to  understand  NRC  staff 
expectations  for  performance 
confirmation,  (3)  to  review  examples  of 
performance  confirmation  work  being 
planned,  (4)  to  identify  aspects  of 
performance  confirmation  that  may 
warrant  further  study,  and  (5)  to 
complement  the  previous  working 
group  session  on  performance 
assessment. 
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9:40  a.m.-10:40  a.m.:  Keynote 
Presentation:  What  Should  Be  Measured 
During  Performance  Confirmation?  How 
Will  These'Measurements  Enhance 
Confidence  by  Confirming  Predicted 
Repository  Behavior?  (Open) — The 
Committee  will  hear  views  on 
performance  confirmation  by  a 
distinguished  expert. 

10:55  a.m.-ll:45  a.m.:  Introduction  to 
Performance  Confirmation  (NRC's 
Expectations  Regarding  Content  of  PC 
Plans  in  a  License  Application) 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC's  Office 
of  Nuclear  Material  Safety  and 
Safeguards  (NMSS),  Division  of  Waste 
Management  (DWM),  regarding  the 
content  of  Performance  Confirmation 
Plans  in  a  License  Application. 

11:45  a.m.-12:15  p.m.:  Introduction  to 
Performance  Confirmation  (Open) — The 
Committee  will  hear  a  presentation  by  a 
representative  from  DOE  regarding  the 
Performance  Confirmation. 

1 :15  p.m.-2:45  p.m.:  Decision 
Analysis  Process  Used  to  Develop  a 
Performance  Confirmation  Program 
(Open) — The  Committee  will  hear  a 
presentation  by  a  representative  from 
DOE  regarding  the  decision  analysis 
process  used  to  develop  a  Performance 
Confirmation  Program. 

3  p.m.-4:40  p.m.:  Elements  of  a 
Performance  Confirmation  Program — A 
Presentation  ofDOE's  Selected  Program 
and  Its  Components  (Open) — The 
Committee  will  hear  a  presentation  by  a 
representative  from  DOE  regarding  the 
elements  of  a  Performance  Confirmation 
Program. 

4:55  p.m.-5:30  p.m.:  Documentation 
and  Further  Development  of  the 
Performance  Confirmation  Program — A 
Presentation  on  Possible  Changes  in  the 
Next  Revision  ofDOE's  PC  Plan 
(Open) — The  Committee  will  hear  a 
presentation  by  a  representative  from 
DOE  regarding  possible  changes  in  the 
next  revision  of  DOE's  Performance 
Confirmation  Plan. 

5:30  p.m.-6  p.m.:  Public  Comments 
(Open)— The  Committee  will  hear 
comments  from  the  public. 

Wednesday,  July  30,  2003,  NRC 
Auditorium,  Two  White  Flint  North, 
Rockville,  Maryland 

Working  Group  on  Performance 
Confirmation  Plans  for  the  Proposed 
Yucca  Mountain  High-Level  Waste 
Repository  (Open)  (Continued) 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-9:30  a.m.:  NRC's  Risk 
Insights  Initiative  and  its  Impact  on 


Review  of  Performance  Confirmation 
Plans  (Open)— The  Committee  will  hear 
a  presentation  by  a  representative  from 
NRC's  NMSS/DWM  regarding  the  risk 
insights  initiative  and  its  impact  on 
review  of  Performance  Confirmation 
Plans. 

9:30  a.m.-lO  a.m.:  NRC's  Acceptance 
Criteria  in  the  Yucca  Mountain  Review 
Plan  for  Review  of  Performance 
Confirmation  (Open) — The  Committee 
will  hear  a  presentation  by  a 
representative  from  NRC's  NMSS/DWM 
regarding  the  acceptance  criteria  in  the 
Yucca  Mountain  Review  Plan  for 
Review  of  Performance  Confirmation. 

10:15  a.m.-12:15  p.m.:  Presentations 
by  Representatives  of  the  State  of 
Nevada,  several  affected  Counties,  the 
Las  Vegas  Paiutes,  and  the  Electric 
Power  Research  Institute  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  State  of  Nevada, 
several  affected  counties,  the  Las  Vegas 
Paiutes,  and  EPRl  regarding 
Performance  Confirmation. 

1:15  p.m. -2  p.m.:  Research 
Perspective  on  Long-Term  Testing  for 
Performance  Confirmation — 
Development  of  an  Integrated  Ground- 
Water  Monitoring  Strategy  (Open) — The 
Committee  will  hear  a  presentation  by  a 
representative  of  the  NRC's  Office  of 
Nuclear  Regulatory  Research  regarding 
long-term  testing  for  Performance 
Confirmation. 

2  p.m.-4:55  p.m.:  Panel  and 
Committee  Discussion  Working  Group 
Roundtable  (Open) — The  Panel  and  the 
Committee  will  further  discuss  today's 
topics. 

4:55  p.m.-€:15  p.m.:  Preparation  of 
ACNW  Report  (Open) — Discussion  of 
principal  points  in  a  proposed  ACNW 
report  on  the  Performance  Confirmation 
Working  Group. 

Thursday,  July  31,  2003,  Conference 
Room  2B3,  Two  White  Flint  North, 
Rockville,  Maryland 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m,^9:30  a.m.:  Risk-Informed 
Regulation  for  NMSS:  Status  Report  and 
Plan  for  Future  Work  (Open) — Briefing 
by  and  discussions  with  representatives 
of  the  NRC  NMSS  Risk  Task  Group 
regarding  the  current  status  of  risk- 
informed  regulation  for  NMSS  and  the 
plan  for  futiu-e  work. 

9:30  a.m.-lO  a.m.:  Summer  Intern 
Project  (Open)— The  ACNW  summer 
intern  will  update  the  Committee  on  the 
status  of  her  project  titled  "Assessing 
Model  Uncertainty  in  Performance 
Assessment." 


11  a.m.-ll:45  a.m.:  ACNW  September 
Retreat  (Open) — Members  will  finalize 
plans  for  the  Committee's  September 
retreat  which  is  scheduled  during  the 
145th  meeting  (September  16-18,  2003). 

11:45  a.m.-12:15  p.m.:  Committee 
Visit  to  Yucca  Mountain  (Open) — The 
Committee  will  finalize  plans  for  the 
Yucca  Mountain  Site  visit  scheduled  for 
the  147th  meeting  (November  18-20, 
2003). 

1 .15  p.m.-2:30  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open) — The  Committee  will  discuss 
proposed  topics  for  the  ACNW  meeting 
with  the  NRC  Commissioners  which  is 
scheduled  for  Thursday,  October  23, 
2003,  between  10  a.m.  and  12  Noon. 

2:30  p.m.^5:45  p.m.:  Preparation  of 
ACNW  Reports  (Open)— The  Committee 
will  discuss  proposed  ACNW  reports. 

5:45  p.m.-S.OO  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
diu-ing  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63459).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Persons 
desiring  to  make  oral  statements  should 
notify  Mr.  Howard  J.  Larson,  ACNW 
(Telephone  301/415-6805),  between 
7:30  a.m.  and  4  p.m.  ET,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made  ' 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 
ACNW  office  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
plaiming  to  attend  should  notify  Mr. 
Howard  J.  Larson  as  to  their  particular 
needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 
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ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Robm  at  pdi^nrc.gov,  or  by 
calling  the  PDK  at  1-800-397-4209,  or 
from  the  Publiicly  Available  Records 
System  (PARSJ)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  frori  the  NRC  Web  site  at 
http://www.nr  :.gov/readmg-rin/ 
adams.html  oi  http://www.nrc.gov/ 
•  reading-rm/dc  c-collections/  {ACRS  & 
ACNW  Mtg  scnedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  foi^observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  ET,  <  t  least  10  days  before  the 
meeting  to  ens  ure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  foi  telephone  line  charges 
and  for  provid  ng  the  equipment  and 
facilities  that  t  ley  use  to  establish  the 
video  teleconf(  irencing  link.  The 
availability  of  ndeo  teleconferencing 
services  is  not  guaranteed. 

Dated:  July  15  2003. 
Aadrew  L.  Batet , 

Advisory  Comm,  ttee  Management  Officer. 
[FR  Doc.  03-18414  Filed  7-18-03;  8:45  am] 


BILLING  CODE  7590  -m-P 


PEACE  CORPl> 


Proposed  Infofmation  Collection 
Requests 


agency:  Peace 
action:  Notice 
review  request 
of  Managemen 
Control  Numb«  x 


Corps. 

of  public  use  form 
submission  to  the  Office 
and  Budget  (OMB 
0420-0533). 


SUMMARY 

Reduction  Act 
35),  the  Peace 
the  Office  of 
(OMB)  a  requeit 
information  co 
Number 
Crisis  Corps 
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IX:  20526.  Mr.  Sullivan  may  be 
contacted  by  telephone  at  202-692- 
2250.  Comments  on  the  form  shoidd 
also  be  addressed  to  the  attention  of  the 
Desk  Officer  for  the  Peace  Corps,  Office 
of  Management  and  Budget,  NEOB, 
Washington,  DC  20503.  Comments 
should  be  received  on  or  before  August 
20,  2003. 

The  purpose  of  this  information 
collection  is  necessary  to  recruit 
qualified  Volunteers  to  serve  in  the 
Peace  Corps'  Crisis  Corps  Program.  The 
information  provided  in  the  application 
is  used  by  Crisis  Corps  staff  to  perform 
initial  screening  for  potential  candidates 
for  specific  Crisis  Corps  assignments. 
The  purpose  of  this  notice  is  to  allow  for 
public  comment  on  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Peace  Corps, 
including  whether  their  information 
will  have  practical  use;  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
the  clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 

Information  Collection  Abstract 

Title:  Peace  Corps'  Crisis  Corps 
Volunteer  Application  Form. 

Need  for  and  Use  of  This  Information: 
The  Peace  Corps'  Crisis  Corps  Volunteer 
Application  Form  is  completed  by 
previous  Peace  Corps  Volunteers; 
known  as  Returned  Peace  Corps 
Volunteers  (RPCVs).  The  RPCVs  apply 
to  serve  in  the  Crisis  Corps  after 
successfully  completing  their  Peace 
Corps  service.  The  Peace  Corps'  Crisis 
Corps  Application  is  completed  by 
applicants  for  Crisis  Corps  assignments 
to  provide  basic  information  concerning 
technical  and  language  skills,  and 
availability  for  Crisis  Corps 
assignments.  The  application  form  from 
the  RPCVs  is  used  to  perform  initial 
screenings  for  potential  candidates  for 
specific  Crisis  Corps  assignments.  The 
Crisis  Corps  is  an  exciting  Peace  Corps 
Program  that  utilizes  RPCVs  to  help 
communities  overseas  recover  and 
rebuild  in  the  aftermath  of  natural 
disasters  and  hiunanitarian  crises.  There 
are  no  other  means  of  obtaining  the 
required  data.  The  Crisis  Corps  is 
working  toward  an  electronic 
application;  this  version  is  not  available 
at  this  time.  The  Crisis  Corps  Program 
fulfills  the  first  and  second  goals  of  the 


Peace  Corps  as  required  by 
Congressional  legislation. 

Respondents:  Returned  Peace  Corps 
Volunteers  (RPCVs). 

Respondents  Obligation  to  Reply: 
Voluntary. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  54  hours. 

b.  Annual  record  keeping  burden:  0 
hours. 

c.  Estimated  average  burden  per 
response:  5  minutes. 

d.  Frequency  of  response:  One  time. 

e.  Estimated  number  of  likely 
respondents:  650. 

f.  Estimated  cost  to  respondents: 
$1.97. 

This  notice  is  issued  in  Washington,  DC  on 
July  11,2003. 
Gopal  Khanna, 
Chief  Information  Officer. 
[FR  Doc.  03-18433  Filed  7-18-03;  8:45  ami 

BtLUNG  CODE  60S1-01-4I 


PEACE  CORPS 

Proposed  Information  Collection 
Requests 

agency:  Peace  Corps 
ACTION:  Notice  of  public  use  form 
review  request  submission  to  the  Office 
of  Management  and  Budget  (OMB 
Control  Number  0420-0001). 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  USC,  Chapter 
35),  the  Peace  Corps  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  an 
information  collection,  OMB  Control 
Number  0420-0001,  the  National 
Agency  Questionnaire  for  Peace  Corps 
Volunteer  Background  Investigation. 
This  is  a  renewal  of  an  active 
information  collection.  The  initial 
Federal  Register  notice  was  published 
on  April  23.  2003,  Volume  68,  No.  78, 
p.  20036  for  60  days.  Also  available  at 
GPO  Access:  wais.access.gpo.gov.  No 
comments,  inquiries  or  responses  to  the 
notice  were  received.  A  copy  of  the 
information  collection  may  be  obtained 
from  Ms.  Mada  McGill,  Peace  Corps, 
Volunteer  Recruitment  and  Selection 
CHOPS,  1111  20th  Street,  NW.,  Room 
6402,  Washington,  DC  20526.  Ms. 
McGill  may  be  contacted  by  telephone 
at  202-692-1886.  Comments  on  the 
form  should  also  be  addressed  to  the 
attention  of  Desk  Officer  for  the  Peace 
Corps,  Office  of  Management  and 
Budget,  NEOB,  Washington,  DC  20503. 
Comments  should  be  received  on  or 
before  August  20,  2003.  The  purpose  of   . 
this  notice  is  to  allow  for  public 
comments  on  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  Peace  Corps,  including 
whether  their  information  will  have 
practical  use;  the  accuracy  of  the 
agency's  estimate  of  the  bxu-den  of  the 
proposed  collections  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
the  clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology.  A  copy 
of  the  information 

Information  Collection  Abstract 

Title:  National  Agency  Questionnaire 
for  Peace  Corps  Volunteer  Background 
Investigation 

Need  For  and  Use  of  This 
Information:  The  National  Agency 
Check  Questiormaire  for  Peace  Corps 
Volunteer  Background  Investigation  is 
necessary  to  screen  information  from 
Federal  sources  about  Peace  Corps 
applicants  who  meet  the  minimum 
qualifications  for  service.  Information 
provided  by  the  investigation  will  be 
used  by  the  Peace  Corps'  Office  of 
Placement  in  order  to  make  a  final 
determination  as  to  an  applicant's/ 
trainee's  suitability  for  service.  The 
National  Agency  Check  Questionnaire 
for  Peace  Corps  Volunteer  Background 
Investigation  supports  the  first  goal  of 
the  Peace  Corps  as  required  by 
Congressional  legislation. 

Respondents:  Potential  Volunteers 
and  Trainees 

Respondent's  Obligation  to  Reply: 
Voluntary. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  2,500 
hours. 

b.  Annual  record  keeping  burden: 
1,360  hours. 

c.  Estimated  average  burden  per 
response:  15  minutes. 

d.  Frequency  of  response:  One  time. 

e.  Estimated  number  of  likely 
respondents:  10,000. 

f.  Estimated  cost  to  respondents: 
$4.59. 

At  this  time,  responses  will  be 
returned  by  mail. 

This  notice  is  issued  in  Washington,  DC  on 
July  11.2003. 

Gopal  Khanna, 

Chief  Information  Officer. 

[FR  Doc.  03-18434  Filed  7-18-03;  8:45  am] 

BILU^<G  CODE  6051 -01 -M 


SECURITIES  AND  EXCHANGE  ^ 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rule  17a-25:  SEC  File  No.  270-^82:  OMB 
Control  No.  3235-0540. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  17a-25  (17  CFR  240.17a-25) 
requires  registered  broker-dealers  to 
electronically  submit  securities 
transacUonJnformation.  including 
identifiers  for  prime  brokerage 
arrangements,  average  price  accounts, 
and  depository  institutions,  in  a 
standardized  format  when  requested  by 
the  Commission  staff.  In  addition,  the 
rule  also  requires  broker-dealers  to 
submit,  and  keep  current,  contact 
person  information  for  electronic  blue 
sheets  ("EBS")  requests.  The 
Commission  uses  the  information  for 
enforcement  inquiries  or  investigations 
and  trading  reconstructions,  as  well  as 
for  inspections  and  examinations. 

The  Commission  estimates  that  it 
sends  approximately  14,000  electronic 
blue  sheet  requests  per  year. 
Accordingly,  the  annual  aggregate  hour 
burden  for  electronic  and  manual 
response  firms  is  estimated  to  be  1,820 
hours  and  525  hours,  respectively.  In 
addition,  the  Commission  estimates  that 
it  will  request  1 .400  broker-dealers  to 
supply  the  contact  information 
identified  in  Rule  17a-25(c)  and 
estimates  the  total  aggregate  burden 
hours  to  be  350.  Thus,  the  annual 
aggregate  burden  for  all  respondents  to 
the  collection  of  information 
requirements  of  Rule  1 7a-25  is 
estimated  at  2,695  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
uidess  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 


compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash,  Acting  Associate  Executive 
Director/CIO.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  Room  10102.  450  Fifth 
Street.  NW..  Washington.  DC  20549  and 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory'  Affairs. 
Office  of  Management  and  Budget, 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  July  14.  2003. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  03-18399  Filed  7-18-03;  8:45  ami 

BtLUNG  CODE  801(M)1-P 


SECURITIESAND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rules  17h-lT  and  17h-2T:  SEC  File  No. 
270-359;  OMB  Control  No.  3235-0410. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below.  The  Code  of  Federal 
Regulation  citations  to  this  collection  of 
information  are  the  following  rules:  17 
CFR  240.17h-lTand  17  CFR  240. 17h- 
2T. 

Rule  17h-lT  requires  a  broker-dealer 
to  maintain  and  preserve  records  and 
other  information  concerning  certain 
entities  that  are  associated  with  the 
broker-dealer.  This  requirement  extends 
to  the  financial  and  securities  activities 
of  the  holding  company,  affiliates  and 
subsidiaries  of  the  broker-dealer  that  are 
reasonably  likely  to  have  a  material 
impact  on  the  financial  or  operational 
condition  of  the  broker-dealer.  Rule 
17h-2T  requires  a  broker-dealer  to  file 
with  the  Commission  quarterly  reports 
and  a  cumulative  year-end  report 
concerning  the  information  required  to 
be  maintained  and  preserved  under 
Rulel7h-1T. 

The  collection  of  information  required 
by  Rules  17h-lT  and  17h-2T  is 
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TOur  written  comments 
Fogash,  Acting  Associate 
Office  of 
,  Securities  and 
450  5th  Street, 
i»n,  DC  20549. 


Dated:  July  7,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-18400  Filed  7-18-03:  8:45  am] 
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I.  Introduction 

On  May  8,  2003,  the  Public  Company 
Accounting  Oversight  Board  ("Board" 
or  "PCAOB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  proposed  rules 
PCAOB-2003-03  pursuant  to  Section 
107(b)  of  the  Sarbanes-Oxley  Act  of 
2002  ("Act").  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
June  11,  2003.1  The  Commission 
received  sixteen  comment  letters.  For 
the  reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rules. 

II.  Description 

Section  102  of  the  Act  prohibits  any 
person  that  is  not  a  registered  public 
accounting  firm  from  preparing  or 
issuing  an  audit  report  with  respect  to 
any  "issuer,"  as  that  term  is  defined  in 
the  Act,  or  ft-om  participating  in 
preparation  or  issuance  of  any  such 
report.  In  order  to  enable  public 
accounting  firms  to  comply  with  this 
registration  requirement,  the  Board  has 
proposed  rules  to  establish  a  registration 
system.  The  registration  system  consists 
of  eight  rules  (PCAOB  Rules  2100 
through  2106,  and  2300),  as  well  as 
definitions  that  would  appear  in  Rule 
1001.  and  a  registration  form  (PCAOB 
Form  1). 

Under  the  Act,  the  registration 
requirement  is  effective  180  days  after 
the  date  on  which  the  Commission 
makes  its  determination  under  101(d)  of 
the  Act  that  the  Board  is  capable  of 
carrying  out  its  responsibilities  under 
the  Act.  The  Commission  made  this 
determination  on  April  25,  2003,  which 
means  that  domestic  public  accounting 
firms  that  wish  to  prepare  or  issue,  or 
participle  in  the  preparation  or 
issuance  of,  audit  reports  with  respect  to 


'  Securities  Exchange  Act  Release  No.  47990 
(June  5.  2003);  68  FR  35016  (June  11.  2003). 


any  issuer  must  register  with  the  Board 
by  October  22,  2003.2 

The  proposed  registration  form 
requires  disclosure  of  information 
concerning  the  applicant  and  its 
associated  accountants,  and  about  the 
applicant's  audit  clients  that  file  reports 
with  the  Commission.  Applicants  must 
pay  a  fee  to  cover  the  costs  of  processing 
and  reviewing  registration  applications, 
the  amount  of  which  will  be  announced 
by  the  Board  prior  to  commencing 
acceptance  of  registration  applications. 
Within  45  days  of  receiving  an 
application,  die  Board  must  (1)  approve 
the  application,  (2)  issue  a  written 
notice  of  a  hearing,  or  (3)  request  more 
information  from  the  prospective 
registrant. 

Although  the  Board  has  authority 
under  the  Act  to  exempt,  with  the 
approval  of  the  Commission,  non-U.S. 
public  accounting  firms,  in  whole  or  in 
part,  from  any  of  the  Board's 
requirements  under  the  Act,  the  Board 
decided  that  its  proposed  registration 
rules  would  apply  to  non-U.S.  public 
accounting  firms  that  prepare  or  furnish 
audit  reports  with  respect  to  "issuers" 
or  that  play  a  substantial  role  in  the 
preparation  or  furnishing  of  these 
reports.  In  response  to  concerns 
expressed  by  foreign  regulators, 
accounting  firms  and  others  about  the 
impact  of  the  Board's  proposed  rules  on 
non-U.S.  accounting  firms,  the  Board 
made  several  accommodations  prior  to 
submitting  its  proposed  rules  to  the 
Commission. 

These  accommodations  include  (1) 
reducing  the  scope  of  information 
required  by  the  registration  form,  (2) 
allowing  firms  to  withhold  certain 
information  on  the  form  if  they  can 
demonstrate  that  providing  the 
information  would  conflict  with  non- 
U.S.  law  (by  providing  an  English  copy 
of  the  non-U.S.  law,  a  legal  opinion  that 
submitting  the  information  would 
violate  the  law,  and  an  explanation  of 
the  applicant's  efforts  to  seek  consents 
or  waivers  to  eliminate  the  conflict),  and 
(3)  allowing  non-U.S.  firms  an 
additional  six  months  to  register  with 
the  PCAOB. ' 

Pursuant  to  the  Act,  registered  public 
accounting  firms  must  file  annual 
reports  with  the  Board  and  are  subject 
to  the  Board's  oversight  through  its 
inspection,  investigation  and 


^  As  discussed  below,  the  Board's  proposal  would 
give  foreign  public  accounting  firms  an  additional 
180  days  [i.e.,  until  April  19.  2004)  to  register. 

J  The  Board  held  a  public  roundtable  meeting  on 
March  31.  2003,  at  which  various  foreign  regulators, 
accounting  firms,  and  professional  organizations,  as 
well  as  representatives  of  U.S.  institutional 
investors,  discussed  the  ramifications  of  the 
registration  of  non-U.S.  accounting  firms. 
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disciplinary  programs.  The  proposed 
rules  that  are  approved  by  this  order 
address  only  the  Board's  registration 
requirements  for  public  accounting 
firms,  and  do  not  address  the  reporting 
or  other  requirements  that  will  be 
imposed  on  registered  firms  or  the 
manner  in  which  the  Board  will 
exercise  its  oversight  authority  under 
the  Act. 

ni.  Summary  of  Comment  Letters 

The  Commission  received  sixteen 
comment  letters  regarding  the  proposed 
registration  system.  Eight  of  these  letters 
were  from  foreign  governments  and 
professional  groups,  and  their 
comments  related  primarily  to  the 
impact  of  the  proposal  on  non-U.S. 
accounting  firms.^  Seven  of  the  betters 
were  from  major  accounting  firms  and 
the  SEC  Practice  Section  of  the 
American  Institute  of  Certified  Public 
Accountants  ("AICPA/SECPS").^  and 
one  letter  was  from  the  National 
Association  of  State  Boards  of 
Accountancy  ("NASBA") 

Most  of  the  letters  from  foreign 
governments  and  professional  groups 
commended  the  Board  on  its 
accommodations  for  non-U.S. 
accounting  firms,  although  they 
continued  to  express  a  desire  for 
complete  exemption  from  registration 
and  oversight  by  the  PCAOB.  Most 
commenters  in  this  group  were  of  the 
view  that  registration  in  the  United 
States  would  be  costly,  duplicative  and 
burdensome.  They  expressed.concern 
about  the  scope  of  the  information 
requested  in  the  registration  form,  about 
their  perception  that  some  of  the 
information  requested  (e.g.,  general 
consents  to  cooperate  with  Board 
requests  for  information)  went  beyond 
registration  and  into  the  realm  of 
oversight,  and  about  their  perception  of 
the  burden  on  small  firms  of  complying 
with  the  proposal  and  the  resulting  risk 
of  further  consolidation  in  the 
accounting  profession.  Several  of  these 
commenters  expressed  concern  about 
the  confidentiality  of  information 
submitted  to  the  Board.  Many 
commenters  in  this  group  requested  that 
the  registration  requirement  be  delayed. 


■<  Letters  in  this  group  were  submitted  by  the 
European  Commission,  the  European  Federation  of 
Accountants,  the  Financial  Services  Agency  of 
Japan,  the  Institute  of  Chartered  Accountants  in 
England  and  Wales,  the  Instut  der  Wirtschaftspriifer 
and  the  Wirtschaftspriiferkammer  (jointly),  the 
Japanese  Institute  of  Certified  Public  Accounts,  the 
Swiss  State  Secretariat  for  Economic  Affairs,  and 
the  Swiss  Institute  of  Certified  Public  Accountants 
and  Tax  Consultants. 

'  In  addition  to  the  letter  submitted  by  the 
AlCPA/SECPS,  letters  in  this  group  were  submitted 
by  BDO  Seidman  LLP.  Deloitte  &  Touche  LLP,  Ernst 
&  Young  LLP.  Grant  Thorton  LLP,  KPMG  and 
PricewaterhouseCoopers. 


both  to  permit  firms  to  complete  their 
registration  applications  and  to  give  the 
Board's  foreign  counterparts  time  to 
develop  or  enhance  their  own 
registration  and  oversight  regimes  and 
agree  with  the  Board  on  ways  to  reduce 
the  need  for  PCAOB  registration  and 
oversight. 

The  letters  from  the  AICPA/SECPS 
and  the  six  largest  accounting  firms 
operating  in  the  United  States  raised 
concerns  about  the  scope  of  information 
requested  by  the  PCAOB 's  proposed 
registration  form  and  requested 
clarification  of  several  issues.  Among 
other  things,  the  commenters  in  this 
group  expressed  concern  about  the 
confidentiality  of  information  submitted 
to  the  Board,  the  scope  of  certain 
definitions  such  as  "associated  person" 
and  "associated  entity,"  the  manner  of 
obtaining  the  Board's  proposed  relief 
from  submitting  information  that  would 
violate  non-U.S.  law,  and  the 
differences  in  SEC  and  Board 
requirements  for  fee  disclosure.  Several 
of  the  commenters  in  this  group  noted 
that  the  Board's  broad  requirement  "that 
applicants  consent  to  cooperate  with 
any  request  of  the  Board  for  testimony 
or  documents  should  be  subject  to 
established  privileges,  such  as  the 
attorney-client  privilege,  and 
constitutional  protections  against  self- 
incrimination.  Commenters  also 
objected  to  the  Board's  request  for 
information  about  legal  proceedings, 
particularly  criminal  proceedings, 
which  were  not  related  to  audits.  Many 
of  the  commenters  in  this  group 
suggested  that  the  Board  and  the 
Commission  permit  "provisional" 
registration  in  order  to  avoid  disruption 
in  the  delivery  of  audit  services.  These 
commenters  expressed  concern  that 
even  if  applicants  make  a  good  faith 
effort  to  comply,  they  might  not  be  able 
to  obtain  all  required  information  (or 
respond  to  Board  requests  for 
supplemental  information)  by  the 
October  22,  2003  deadline,  and  that  the 
Board  may  have  difficulty  in  processing 
information  by  that  date,  even  if  it  is  . 
submitted  in  time. 

The  NASBA  letter  requested  that  the 
Board  cooperate  with  state  boards  of 
accoimtancy  in  their  regulatory  role, 
and  suggested  several  ways  in  which  the 
Board  and  the  Commission  might 
support  state  regulatory  bodies. 

IV.  Discussion 

Title  I  of  the  Act  assigns  the  Board  the 
formidable  task  of  designing  and 
implementing  a  registration  and 
oversight  system  within  a  relatively 
short  period  of  time.  The  investor 
protection  goals  of  the  Act  justify  the 
need  for  prompt  action,  but  the 


importance  of  the  Board's  task  and  its 
potential  impact  on  the  public  securities 
markets  demand  that  it  be  undertaken  in 
a  thoughtful  and  reasoned  manner.  After 
careful  review  of  the  Board's  proposed 
registration  system,  the  Commission 
finds  that  it  is  consistent  with  the 
requirements  of  the  Act  and  the 
securities  laws  and  is  necessary  and 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors.*" 


A.  Impact  on  Non-U.S.  Accounting 
Firms 

The  Board  has  taken  an  important 
step  in  its  mandate  under  the  Act  by 
proposing  rules  regarding  registration  of 
non-U.S.  audit  firms  that  prepare,  issue, 
or  play  a  substantial  role  in  the 
preparation  or  issuance  of,  audit  reports 
relating  to  U.S.  public  companies.  This 
step  has  raised  concerns  in  the 
international  community,  and  the  Board 
has  made  efforts  to  address  those 
concerns,  through  its  roundtable 
meeting  in  March,  through  its  public 
comment  process  and  through  meetings 
and  discussions  with  foreign  regulators. 
In  response  to  these  concerns,  the  Board 
made  significant  accommodations  in  its 
proposal,  especially  with  regard  to  non- 
U.S.  accounting  firms,  including 
changes  eliminating  the  potential 
conflicts  of  law  raised  by  the 
registration  system,  narrowing  the  scope 
of  information  to  be  provided,  and 
extending  the  deadline  for  foreign  firms 
to  register.  This  approach  is  similar  to 
the  approach  the  Commission  has  taken 
in  implementing  other  provisions  of  the 
Act,  by  allowing  for  certain 
accommodations. 

The  Board  has  acknowledge  that  it  is 
still  considering  the  nature  of  its 
oversight,  especially  with  respect  to 
foreign  public  accounting  firms.  The 
Commission  encourages  the  Board  to 
continue  its  reasoned  approach  when 
considering  its  oversight  role,  especially 
with  respect  to  non-U.S.  firms*.  In  this 
regard,  we  applaud  the  Board's 
initiative  to  work  with  its  foreign 
counterparts  to  find  ways  to  accomplish 
the  goals  of  the  Act  without  subjecting 
foreign  firms  to  unnecessary  burdens  or 
conflicting  requirements. 

We  urge  the  Board  to  continue  its 
dialogue  with  oversight  bodies  outside 
the  United  States  in  order  to  try  to  find 
ways  to  reduce  administrative  burdens 
and  coordinate  in  areas  of  common 
programmatic  interest,  such  as  annual 
reporting,  inspections  and  discipline. 
We  encourage  the  Board  to  move 
expeditiously  to  determine  the  nature 
and  scope  of  its  oversight  over  foreign 
public  accounting  firms.  The 


6  Section  107(b)(3)  of  the  Act. 
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By  the  Commission. 
Jill  M,  Peterson, 

Assistant  Secretary. 

|FR  Doc.  03-18497  Filed  7-18-03;  8:45  am] 
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I.  Introduction 

On  December  19,  2002,  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  change  SR-DTC-2002-19  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  May  21,  2003.2  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

II,  Description 

The  industry's  prolonged  discussions 
of  the  development  of  a  new  matching 
model  that  would  promote  straight 
through  processing  ("STP")  for 
institutional  transactions  identified  a 
series  of  deficiencies  in  the  current 
processing  systems  used  in  settling 
those  transactions.^  Industry  members, 
particularly  members  of  the  Securities 
Industry  Association's  Institutional 
Trade  Processing  Committee,  pressed 
DTC  to  develop  a  series  of  capabilities 
which  would  permit  participants  to 
centrally  manage  their  own  settlements 
as  a  way  of  furthering  STP  in  the 
settlement  process  itself.  A  working 


'  15  1I.S.C.  78s(b)(l). 

-  Securities  Exchange  Acl  Release  No.  47826  (Mav 
9.  2003).  68  PR  27876. 

'The  present  U.S.  sy.stem  has  evolved  over  time 
'in  different  ways  for  different  instruments, 
participants,  and  marketplaces.  While  the  current 
system  has  met  the  needs  of  the  industry  well,  the 
result  is  an  intricate  web  of  processing  steps  that 
are  not  standardized  and  are  quite  complex  and 
inflexible.  Many  participants  manage  their 
processing  with  late-cycle  interventions  such  as  (a) 
withholding  or  "exempting"  trades  from  more 
automatic  processes,  subsequently  intervening  in 
the  system  to  reintroduce  the  transaction  when  they 
are  ready  to  process  it  and  (b)  reversing  or 
"reclaiming"  problem  transactions  before  or  after 
settlement  has  occurred.  These  practices  late  in  the 
settlement  cycle  disrupt  automated  processing  and 
contribute  to  the  incidence  of  fails,  which  creates 
costs  and  risks  for  participants  and  for  the  system 
as  a  whole. 


group  under  the  Settlement  Advisory 
Board  of  The  Depository  Trust  & 
Clearing  Corporation  ("DTCC")  assisted 
in  crafting  the  framework  for  IMS. 

Today,  participants  control  the 
processing  of  their  institutional 
deliveries  received  from  a  matching 
utility  (such  as  Omgeo)  through  DTC's 
Authorization  and  Exception  system 
("ANE").  ANE  prevents  a  delivery  from 
being  sent  to  D'TC's  processing  system 
without  an  affirmative  authorization 
from  the  delivering  participant.  This 
affirmative  authorization  is  given  either 
on  an  item-by-item  basis  or  through  a 
"global"  authorization.  A  participant 
can  submit  exceptions  to  explicitly 
withhold  a  delivery  from  processing. 
Conversely,  deliveries  from  the  National 
Securities  Clearing  Corporation's 
("NSCC's")  Continuous  Net  Settlement 
system  ( "CNS")  are  automatically 
processed  unless  the  participant 
instructs  NSCC  other\vise  via  an 
exemption.  Other  deliveries,  such  as 
Night  Deliver  Orders  ("NDOs"),  along 
with  authorized  institutional  deliveries 
and  CNS  deliveries  are  processed  by 
DTC  at  predefined  times.  All  of  these 
transactions  may  recycle  [i.e.,  pend)  in 
the  event  of  a  position  deficiency  or  a 
problem  with  system  controls.  Recycles 
are  processed  based  on  one  of  two 
recycle  options;  a  "First  In  First  Out" 
process  or  a  DTC  preestablished  recycle 
queue. 

Participants  generally  have  sought 
greater  control  over  the  processing  of 
their  deliveries  than  these  procedures 
pern\it.  Therefore,  participants  have 
built  internal  inventory  management 
systems  or  adopted  internal  manual 
procedures  that  exempt  deliveries  from 
automatic  processing  so  that  the 
participants  can  control  the  sequence 
and  timing  of  their  deliveries.  This  has 
caused  the  industry  to  build  redundant 
systems,  has  increased  the  number  of 
reclaims,  and  is  contrary  to  achieving 
STP. 

Implementation  of  the  IMS  allows  a 
participant  to  choose  how  it  wants  to 
authorize  its  deliveries.  The  key 
components  of  IMS  include: 

(1)  New  authorization  capabilities 
(which  replace  the  ANE  system)  that 
allow  participants  to  stage  transactions 
for  automated  settlement; 

(2)  A  new  "profiling"  system  that 
allows  participants  greater  control  over 
the  timing  and  order  of  their  deliveries 
using  predefined  profiles,  based  on 
transaction  type  and  asset  class,  to 
eliminate  today's  frequent  direct 
intervention  in  the  settlement  process 
that  inhibits  STP; 

(3)  Capabilities  permitting  the  linkage 
of  transactions  so  particular  receive 
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transactions  are  associated  with 
particular  deliveries; "» and 

(4)  Controls  permitting  the  retention 
of  failed  deliveries  for  the  following 
settlement  day  that  eliminates 
participants'  need  to  reinput  failed 
delivery  instructions. 

Using  IMS,  a  participant  can  choose 
to  authorize  its  deliveries  either  actively 
or  passively.  In  the  active  mode, 
deliveries  will  not  be  processed  unless 
an  authorization  is  sent,  in  the  passive 
mode,  deliveries  will  be  immediately 
authorized  upon  receipt.  Authorizations 
and  exemptions  can  be  on  a  trade-for- 
trade  basis  or  a  global  basis. 

To  provide  flexibility  and  options,  a 
participant  will  be  able  to  create, 
authorization  profiles  for  the  following 
asset  classes:  equity,  municipal  debt, 
corporate  debt,  and  money  market 
instruments.  Within  each  asset  class,  a 
participant  will  be  able  to  choose  either 
the  active  or  passive  authorization  mode 
as  the  default  for  different  transaction 
types. 5  For  example,  for  the  asset  class 
equities,  a  participant  could  choose  to 
use  active  mode  authorization  for 
matched  institutional  deliveries  and 
passive  mode  authorization  for  CNS 
deliveries. 

All  IMS  features  will  be  optional. 
Participants  can  continue  to  process 
their  deliveries  as  they  do  today  if  they 
so  wish.  Participants  will  be  able  to 
migrate  to  any  or  all  of  the  IMS  features 
that  they  deem  valuable.  As  a  result  of 
IMS,  participants  will  be  able  to 
centrally  manage  their  own  settlements 
and  achieve  higher  levels  of  straight 
through  processing. 

IMS  will  be  implemented  in  two 
phases.  Phase  I,  which  includes  (1)  the 
new  authorization  capabilities  that 
replace  ANE,  (2)  the  warehousing 
facility,  «*  and  (3)  the  reintroduction  of 
dropped  deliveries,"  is  scheduled  to 


■•Such  a  linkage  will  permit  customers  to 
associate  securities  they  expected  to  receive  with 
specific  securities  they  expected  to  deliver  so  that 
they  no  longer  need  to  exempt  a  delivery  until  the 
receive  providing  the  securities  for  it  has  been 
processed.  Securities  Exchange  Act  Release  No. 
48007  (June  10.  2003).  68  FR  35744  (order 
approving  DTC  Transaction  Look-Ahead  Process). 

^  In  Phase  1.  authorization  modes  can  be  assigned 
for  the  following  transaction  types:  (1)  Institutional 
deliveries  from  a  matching  utility;  (2)  CNS;  (3) 
NDOs;  (4)  Reintroduced  drops;  and  (5)  ACATS  auto 
deliveries. 

"•The  IMS  warehouse  feature  will  store  deliver}' 
instructions  on  its  database  and  will  direct  these 
deliveries  into  the  processing  system  as  NDOs  that 
are  due  to  settle  on  the  appropriate  settlement  day. 

'  "Dropped"  deliveries  are  deliveries  from  the 
previous  day  that  were  not  completed.  Under  this 
option,  "drops"  will  be  retained  and  reintroduced 
into  the  system  for  processing  on  the  following  day. 
Participants  using  this  service  will  have  the  option 
of  having  drops  automatically  resubmitted  or  of 
having  the  system  require  a  reauthorization  of 
dropped  delivery  instructions  before  resubmitting. 


begin  in  July  2003.  Phase  II,  which 
includes  an  optional  customized 
delivery  and  recycle  profile,^  is 
scheduled  to  be  implemented  in 
December  2003. 

in.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.^ 
The  Commission  finds  that  DTC's 
proposed  rule  change  is  consistent  with 
this  requirement  because  it  provides  for 
an  automated,  centrally  managed  system 
whereby  DTC's  participants  will  have 
the  ability  to  better  manage  and  control 
the  order  and  timing  of  their  deliveries. 
Consequently,  the  proposed  rule  change 
should  help  reduce  the  number  of  late- 
in-the-day,  manual  interventions. 

rV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  1 7A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2002-19)  be  and  hereby  is 
approved. 

For  tJie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autJiority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-18393  Filed  7-18-03;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48175;  File  No.  SR-PCX- 
2003-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Changes  in  Marketing  Fees 

luly  14.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  30, 
2003,  the  Pacific  Exchange,  Lie.  ("PCX" 


"  DTC  will  file  another  proposed  rule  change  for 
Commission  approval  hefore  implementing  Phase 
II. 

«15U.S.C.  78q-l(b)(3)(F). 
•"17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  the  PCX  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  expand  its 
marketing  fee  program  to  include  all 
options,  and  also  proposes  to  make 
other  changes  to  the  program  as 
specified  below.  The  text  of  the 
proposed  rule  change  is  available  at  the 
PCX  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  PCX  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  those 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  July  2000,  the  Exchange  adopted  a 
payment-for-order-flow  program  under 
which  it  imposes  a  fee  on  market  maker 
transactions  in  designated  equity  option 
issues  as  set  forth  in  a  Schedule  of 
Rates.  ^  Under  the  program,  the  PCX 
collects  and  segregates  the  fee  proceeds 
by  trading  post  and  makes  the  funds 
available  to  Lead  Market  Makers 
("LMMs")  for  their  use  in  attracting 
orders  in  the  options  traded  at  the  posts. 
The  LMMs  use  the  funds  to  make 
payments  to  broker-dealers  for  the 
orders  they  direct  to  the  PCX.  Currently, 
the  LMMs  determine  the  specific  terms 
governing  the  orders  that  qualify  for 
payment  and  the  amounts  to  be  paid. 
The  LMMs  make  their  determinations  in 
whatever  manner  they  believe  is  most 
likely  to  be  effective  in  attracting  order 
flow  to  the  PCX  in  the  options  traded  at 
the  LMMs'  assigned  posts.  The 


^  Sere  Securities  Exchange  Act  Release  No.  43290 
(September  13.  2000),  65  FR  57213  (September  21. 
2000). 
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be  designed  to  remove  impediments  to, 
and  to  perfect  the  mechanism  of,  a  free 
and  open  market  and  a  national  market 
system.  The  Exchange  also  believes  that 
the  proposal  furthers  the  objectives  of 
section  llA(a)(l)  of  the  Act.s  which 
reflects  the  findings  of  Congress  that  it 
is  in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  fair  competition  among 
brokers  and  dealers  among  exchange 
markets. 

2.  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  section  6(b) 
of  the  Act,**  particularly  section  6(b)(4) 
of  the  Act,'  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  fees 
among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes, 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  PCX,  and  therefore  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Acts  and 
Rule  19b-4(f)(2)  thereunder.^  At  any 
time  within  60  days  after  the  filing  of 
this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 


M5  U.S.C.  78k-l. 

0  15  U.S.C.  78«b). 

'15  U.S.C.  78f(b)(4). 

»15  U.S.C.  78s(b)(3)(A)(ii). 

3  17CFR240.19l>-4(f)(2). 


copies  tliereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-30  and  should  be 
submitted  by  August  11,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'"  * 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-18394  Filed  7-18-03;  8:45  am] 

BILLING  CODE  8010-01 -P 


DEPARTMENT  OF  STATE 
Office  of  the  Deputy  Secretary 

[Public  Notice — 4404] 

Removal  of  the  Restriction  on  the  Use 
of  United  States  Passports  for  Travel 
To,  In,  or  Through  Iraq 

The  Deputy  Secretary  of  State  has 
decided  to  revoke  the  restriction  on  the 
use  of  U.S.  passports  for  travel  to.  in.  or 
through  Iraq  set  forth  in  Public  Notice 
4283  of  February  25,  2003  (68  FR  8791), 
as  amended  by  Public  Notice  4337  of 
April  16,  2003  (68  FR  18722).  as  further 
amended  by  Public  Notice  4366  of  May 
15,  2003  (68  FR  26371).  Effective  upon 
signature  of  this  Public  Notice,  United 
States  passports  are  valid  for  travel  to, 
in  or  through  Iraq. 

Conditions  in  Iraq  remain  hazardous 
for  U.S.  travelers.  Persons  considering 
travel  to  Iraq  should  consult  the  travel 
warnings  available  on  the  State 
Department's  Bureau  of  Consular  Affairs 
Web  site,  http://travel.state.gov  prior  to 
finalizing  travel  plans. 

The  Public  Notice  is  effective  upon 
signature. 


'°  17  CFR  200.30-3(a)(12). 
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Dated:  July  14,  2003. 

Richard  Armitage, 

Deputy  Secretary  of  State,  Department  of 
State. 

[FR  Doc.  03-18466  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  47ia-1(M> 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  and  Notice  of 
Public  Hearing  Concerning  China's 
Compliance  With  WTO  Commitments 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Request  for  comments  and 

notice  of  public  hearing  concerning 

China's  compliance  with  its  WTO 

commitments. 

SUMMARY:  The  interagency  Trade  Policy 
Staff  Committee  (TPSC)  will  convene  a 
public  hearing  and  seek  public 
comment  to  assist  Lhe  Office  of  the 
United  States  Trade  Representative 
(USTR)  in  its  preparation  of  its  annual 
report  to  the  Congress  on  China's 
compliance  with  the  commitments  that 
it  made  in  connection  with  its  accession 
to  the  World  Trade  Organization  (WTO). 
DATES:  Persons  wishing  to  testify  orally 
at  the  hearing  must  provide  written 
notification  of  their  intention,  as  well  as 
a  copy  of  their  testimony,  by  noon, 
Friday,  September  5,  2003.  Written 
comments  are  due  by  noon,  Wednesday, 
September  10,  2003.  A  hearing  will  be 
held  in  Washington,  DC,  on  Thursday, 
September  18,-2003. 

ADDRESSES:  Submissions  by  electronic 
mail: 

FR0082@ustr.gov  (notice  of  intent  to 
testify  and  written  testimony);  and 
FR0083@ustr.gov  (written  comments). 

Submissions  by  facsimile:  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  (202)  395-6143. 

The  puolic  is  strongly  encouraged  to 
submit  documents  electronically  rather 
than  by  facsimile.  (See  requirements  for 
submissions  below.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  written 
comments  or  participation  in  the  public 
hearing,  contact  Gloria  Blue,  (202)  395- 
3475.  All  other  questions  should  be 
directed  to  Terrence  J.  McCartin, 
Director  of  Monitoring  cmd  Enforcement 
for  China,  (202)  395-3900,  or  David  L. 
Weller,  Assistant  General  Counsel,  (202) 
395-3581. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

China  became  a  member  of  the  WTO 
on  December  11,  2001.  In  accordance 


with  section  421  of  the  U.S.-China 
Relations  Act  of  2000  (Pub.  L.  106-266), 
USTR  is  required  to  submit,  by 
December  1 1  of  each  year,  a  report  to 
Congress  on  China's  compliance  with 
commitments  made  in  connection  with 
its  accession  to  the  WTO,  including 
both  multilateral  commitments  and  any 
bilateral  commitments  made  to  the 
United  States.  In  accordance  with 
section  421,  and  to  assist  it  in  preparing 
this  year's  report,  the  TPSC  is  hereby 
soliciting  public  comment.  Last  year's 
report  is  available  on  USTR's  Internet 
Web  site  at  http://wviW.ustr.gov/regions/ 
china-hk-mongolia-taiwan. 

The  terms  of  China's  accession  to  the 
WTO  are  contained  in  the  Protocol  on 
the  Accession  of  the  People's  Republic 
of  China  (including  its  aimexes) 
(Protocol),  the  Report  of  the  Working 
Party  on  the  Accession  of  China 
(Working  Party  Report),  and  the  WTO 
Agreement.  The  Protocol  and  Working 
Party  Report  can  be  found  on  the 
Department  of  Commerce  Web  page, 
http://www.mac.doc.gov/China/ 
WTOAccessionPackage.htm,  or  on  the 
WTO  Web  site,  http:// 
www.docsonline.wto.org  (document 
symbols:  WT/L/432,  WT/MIN(01)/3, 
WT/MIN(01)/3/Add.l,WT/MIN(01)/3/ 
Add.2). 

2.  Public  Comment  and  Hearing 

USTR  invites  written  comments  and/ 
or  oral  testimony  of  interested  persons 
on  China's  compliance  with 
commitments  made  in  connection  with 
its  accession  to  the  WTO,  including,  but 
not  limited  to,  commitments  in  the 
following  areas:  (a)  Trading  rights;  (b) 
import  regulation  (e.g.,  tariffs,  tariff-rate 
quotas,  quotas,  import  licenses);  (c) 
export  regulation:  (d)  internal  policies 
affecting  trade  (e.g.,  subsidies,  standards 
and  technical  regulations,  sanitary  and 
phytosanitary  measures,  trade-related 
investment  measures,  taxes  and  charges 
levied  on  imports  and  exports);  (e) 
intellectual  property  rights  (including 
intellectual  property  enforcement);  (f) 
services;  (g)  rule  of  law  issues  (e.g., 
transparency,  judicial  review,  uniform 
administration  of  laws  and  regulations) 
and  status  of  legal  reform;  and  (h)  other 
WTO  commitments.  Persons  submitting 
written  comments  should  identify  the 
commitments  discussed  therein  by 
listing  one  or  more  of  these  categories 
on  the  first  page  of  the  comments. 

Written  comments  must  be  received 
no  later  than  noon,  Wednesday, 
September  10,  2003. 

A  hearing  will  be  held  on  Thursday, 
September  18,  2003,  in  Room  1,  1724  F 
Street,  NW.,  Washington,  DC  20508.  If 
necessary,  the  hearing  will  continue  on 
the  next  day. 


Persons  wishing  to  testify  orally  at  the 
hearing  must  provide  written 
notification  of  their  intention  by  noon, 
Friday,  September  5,  2003.  The 
notification  should  include:  (1)  The 
name,  address,  and  telephone  number  of 
the  person  presenting  the  testimony; 
and  (2)  a  short  (one  or  two  paragraph) 
summary  of  the  presentation,  including 
the  commitments  at  issue  and,  as 
applicable,  the  product(s)  (with  HTSUS 
numbers),  service  sector(s),  or  other 
subjects  to  be  discussed.  A  copy  of  the 
testimony  must  accompany  the 
notification.  Remarks  at  the  hearing 
should  be  limited  to  no  more  than  five 
minutes  to  allow  for  possible  questions 
from  the  TPSC. 

All  documents  should  be  submitted  in 
accordance  with  the  instructions  in 
section  3  below. 

3.  Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice.  In  the  event  that  an  e-mail 
submission  is  impossible,  submissions 
should  be  made  by  facsimile. 

Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
line:  "China  WTO"  followed  by  (as 
appropriate)  "Written  Comments," 
"Notice  of  Testimony,"  or  "Testimony." 
Documents  should  be  submitted  as 
either  WordPerfect,  MSWord,  or  text 
(.TXT)  files.  Supporting  documentation 
submitted  as  spreadsheets  are 
acceptable  as  Quattro  Pro  or  Excel.  For 
any  document  containing  business 
confidential  information  submitted 
electronically,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-".  and 
the  file  name  of  the  public  version 
should  begin  with  the  characters  "P-". 
The  "P-"  or  "BC-"  should  be  followed 
by  the  name  of  the  submitter.  Persons 
who  make  submissions  by  e-mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments,  notices  of 
testimony,  and  testimony  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except 
confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENTiAL"  at  the  top 
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Policy  Staff  Committee. 

Filed  7-18-03;  8:45  am] 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTp/DS-294] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Offsets  to  Calculated 
Dumping  Margins  for  Instances  of 
Non-Dumping 


agency:  Offic4  of  the  United  States 

Trade  Represe  itative. 

ACTION:  Noticej:  request  for  comments.  Major  Issues  Raised  by  the  EC 


SUMMARY:  The 
States  Trade 
providing  notibe 
the  United 
European  Conimunit 
for  consultatio  as 
Agreement  Est  abl 
Trade  Organiz  it 
regarding  off 
margins  for  instances 
The  EC  asserts 
regulations 
determination  ; 
Articles  1,  2.4, 
18.4  of  the  Agi  eement 
Implementation 
General  Agree  nents 
Trade  1994  C 
VI:1  and  Vl:2 
on  Tariffs  and 
1994"),  and  Aiticle 
Agreement.  U$TR 
comments  f 
the  issues  raisid 


Office  of  the  United 
Representative  ("USTR")  is 
that  on  June  12,  2003, 
received  from  the 

ies  ("EC")  a  request 
under  the  Marrakesh 
ishing  the  World 
ion  ("WTO  Agreement") 
s  to  calculated  dumping 
of  non-dumping, 
that  various  U.S.  statutes, 
methodologies  and 
are  inconsistent  with 
5.8.9.3,9.5,  11,  18.3  and 


ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0080@ustr.gov,  with  "Dumping 
Margin  Offset"  in  the  subject  line,  or  (ii) 
by  fax  to  Sandy  McKinzy  at  (202)  395- 
3640,  with  a  confirmation  copy  sent 
electronically  to  the  address  above,  in 
accordance  with  the  requirements  for 
submission  set  out  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter.  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
("DSU").  If  such  consultations  should 
fail  to  resolve  the  matter  and  a  dispute 
settlement  panel  is  established  pursuant 
to  the  DSU,  such  panel,  which  would 
hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 


AD. 

(ifl 


on 
of  Article  VI  of  the 
on  Tariffs  and 
Agreement"),  Articles 
the  General  Agreement 
Trade  1994  ("GATT 
XVI:4oftheWTO 
invites  written 
the  public  concerning 
in  this  dispute. 
DATES:  Althoufch  USTR  will  accept  any 
comments  rec(  ived  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  sho  nld  be  submitted  on  or 
before  August  28,  2003,  to  be  assured  of 
Umely  conside  ration  by  USTR. 


With  respect  to  the  measures  at  issue, 
the  EC's  request  for  consultations  refers 
to  the  following: 

•  The  Tariff  Act  of  1930,  in  particular 
sections  751,  771(35)(A)  and  771(35)(B); 

•  The  implementing  regulations  of 
the  U.S.  Department  of  Commerce 
("DOC"),  19  CFR  Part  351,  in  particular 
section  351.414(c)(2); 

•  The  methodology'  of  the  DOC  for 
determining  the  dumping  margin  in 
investigations  on  the  basis  of  the 
comparison  of  a  weighted  average 
normal  value  with  a  weighted  average 
export  price: 

•  The  methodology  of  the  DOC  for 
determining  the  dumping  margin  in 
reviews; 

•  The  determinations  of  dumping  by 
the  DOC,  the  determinations  of  injury 
by  the  U.S.  International  Trade 
Commission  ("ITC"),  and  the  DOC 
notices  for  the  imposition  of  the 
antidumping  duty  in  the  following 
investigations: ' 


•  Certain  hot-rolled  carbon  steel  from 
the  Netherlands,  DOC  Case  No.  A^21- 
807,  ITC  Case  No.  A-903; 

•  Stainless  steel  bar  fi-om  France, 
DOC  Case  No.  A-427-820,  ITC  Case  No. 
A-913; 

•  Stainless  steel  bar  from  Germany, 
DOC  Case  No.  A-428-830,  ITC  Case  No. 
A-914; 

•  Stainless  steel  bar  from  Italy,  DOC 
Case  No.  A-475-829,  ITC  Case  No.  A- 
915; 

•  Stainless  steel  bar  from  the  United 
Kingdom,  DOC  Case  No.  A-412-822, 
ITC  Case  No.  A-918;  and 

•  The  final  results  of  the 
administrative  reviews  by  the  DOC  in 
the  following  proceedings:  ^ 

•  Industrial  nitrocellulose  from 
France,  DOC  Case  No.  A-42 7-009,  66 
FR  54213  (Oct.  26,2001); 

•  Industrial  nitrocellulose  from  the 
United  Kingdom,  DOC  Case  No.  A-412- 
803,  67  FR  77747  (Dec.  19,  2002); 

•  Stainless  steel  plate  in  coils  from 
Belgium,  DOC  Case  No.  A-423-808,  67 
FR  64352  (Oct.  18,  2002); 

•  Certain  pasta  from  Italy,  DOC  Case 
No.  A-475-818,  66  FR  300'(Jan.  3, 
2002),  amended  67  FR  5088  (Feb.  4, 
2002); 

•  Certain  pasta  from  Italy,  DOC  Case 
No.  A-475-818,  68  FR  6882  (Feb.  11, 
2003); 

•  Stainless  steel  sheet  and  strip  in 
coils  from  Italy,  DOC  Case  No.  A-475- 
824,  67  FR  1715  (Jan.  14,  2002); 

•  Stainless  steel  sheet  and  strip  in 
coils  from  Italy,  DOC  Case  No.  A-475- 
824,  68  FR  6719  (Feb.  10,  2003); 

•  Granular  polytetrafluoenthylene 
[sic]  from  Italy,  DOC  Case  No.  A-475- 
703,  67  FR  1960  (Jan.  15,  2002); 

•  Granular  polytetrafluoenthylene 
[sic]  from  Italy,  DOC  Case  No.  A-475- 

,703.  68  FR  2007  (Jan.  15,  2003); 

•  Stainless  steel  sheet  and  strip  in 
coils  from  France,  DOC  Case  No.  A— 
427-814,  67  FR  6493  (Feb.  12,  2002), 
amended  67  FR  12522  (March  19,  2002): 

•  Stainless  steel  sheet  and  strip  in 
coils  from  France,  DOC  Case  No.  A- 
427-814,  67  FR  78773  (Dec.  26,  2002), 
amended  68  FR  4171  (Jan.  28,  2003); 

•  Stainless  steel  sheet  and  strip  in 
coils  from  Germany,  DOC  Case  No.  A- 
428-825,  67  FR  7668  (Feb.  20,  2002), 
amended  67  FR  15178  (March  29,  2002); 

•  Stainless  steel  sheet  and  strip  in 
coils  from  Germany,  DOC  Case  No.  A- 
428-825,  68  FR  6716  (Feb.  10,  2003); 

•  Ball  bearings  from  France.  DOC 
Case  No.  A-427-801,  67  FR  55780  (Aug. 
30,  2002); 


'  For  the  precise  EC  description  of  these 
determinations  and  notices,  including  the  dates  of 
publication  in  the  Federal  Register,  see  Annex  1  of 
the  EC's  consultation  request,  which  is  available  on 
the  WTO  Web  site's  document  distribution  facilitv 
as  document  "WT/DS294/1'. 


2  For  the  precise  EC  description  of  these  final 
results,  see  Annex  II  of  the  EC's  consultation 
request,  which  is  available  on  the  WTO  Web  site's 
document  distribution  facility  as  document  "WT/ 
DS294/1". 
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•  Ball  bearings  from  Italy,  DOC  Case 
No.  A-^75-801,  67  FR  55780  (Aug.  30, 
2002); 

•  Ball  bearings  from  the  United 
Kingdom,  DOC  Case  No.  A-412-801 
(Aug.  30,  2002). 

With  respect  to  the  claims  of  WTO- 
inconsistency,  the  EC  request  for 
consultations  refers  to  the  following: 

•  In  new  investigations,  the 
comparison  of  export  prices  and  normal 
values  on  a  weighted  average  to 
weighted  average  basis  without  any 
offset  for  instances  of  non-dumping; 

•  In  reviews,  the  comparison  of 
export  prices  and  normal  values  on  a 
weighted  average  to  transaction  basis 
and  without  any  offset  for  instances  of 
non-dumping  in  circumstances  other 
than  those  specified  in  Article  2.4.2.  of 
the  AD  Agreement; 

•  The  impact  of  not  offsetting 
calculated  dumping  margins  with 
instances  of  non-dumping  in  the 
determination  of  "dumped  imports"  in 
the  injury  investigation; 

•  The  determination  cjf  dumping 
margins  above  the  de  mmimis  level  as 
a  result  of  the  absence  of  an  offset  to 
calculated  dumping  margins  for 
instances  of  nondumping,  and  the 
consequent  imposition,  continuation  or 
collection  of  an  antidumping  duty;  and 

•  With  respect  to  the  investigations 
and  administrative  reviews  identified 
above,  the  level  of  the  dumping  margins 
determined  in  the  absence  of  an  offset 
to  calculated  dumping  margins  for 
instances  of  non-dumping. 

Requirements  for  Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  fax  to  Sandy  McKinzy  at 
(202)  395-3640,  or  transmit  a  copy 
electronically  to  FR0080@ustr.gov,  with 
"Dumping  Margin  Offset  (DS294)"  in 
the  subject  line.  For  documents  sent  by 
fax,  USTR  requests  that  the  subihitter 
provide  a  confirmation  copy 
electronically.  USTR  encourages  the 
submission  of  documents  in  Adobe  PDF 
format,  as  attachments  to  an  electronic 
mail.  Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  (o  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 


such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page  of  the  submission. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  die  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  at  die 
top  and  bottom  of  the  cover  page  and 
each  succeeding  page  of  the  submission; 
and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  No.  WT/ 
DS-294,  Dumping  Margin  Offset 
(DS294))  may  be  made  by  calling  the 
USTR  Reading  Room  at  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

(FR  Doc.  03-18464  Filed  7-18-03;  8:45  am] 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-296] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Countervailing  Duty 
Investigation  on  Dynamic  Random 
Access  Memory  Semiconductors 
(DRAMS)  From  Korea 

AGENCY:  Office  of  die  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  die  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  that  on  June  30,  2003, 
the  United  States  received  from  the 
Republic  of  Korea  a  request  for 
consultations  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  ("WTO  Agreement") 
regarding  the  U.S.  countervailing  duty 
("CVD")  investigation  on  dynamic 
random  access  memorj'  semiconductors 
("DRAMS")  from  Korea.  Korea  asserts 
that  existing  and  future  determinations 
made  in  this  investigation,  as  well  as 
related  U.S.  laws  and  regulations,  are 
inconsistent  with  Articles  1,  2.  10,  11, 
12,  14,  17,  22.  and  32.1  of  die 
Agreement  on  Subsidies  and 
Countervailing  Measures  ("SCM 
Agreement"),  and  Articles  VI:3  and  X:3 
of  the  General  Agreement  on  Tariffs  and 
Trade  1994  ("GATT  1994").  USTR 
invites  written  comments  from  the 
public  concerning  the  issues  raised  in 
this  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  August  28.  2003.  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0084@ustr.gov.  with  "Korea  DRAMS 
(DS296)"  in  the  subject  line,  or  (ii)  by 
fax,  to  Sandy  McKinzy  at  (202)  395- 
3640.  with  a  confirmation  copy  sent 
electronically  to  the  address  above,  in 
accordance  with  the  requirements  for 
submission  set  out  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wdliam  D.  Hunter,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
•127(b)  of  die  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submit*  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  setdement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
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financial  contribution,  benefit,  and 
other  factual  and  legal  issues. 

•  The  DOC  failed  to  provide  all 
relevant  information  on  the  matters  of 
fact  and  law  and  reasons  for  its 
determinations. 

•  The  DOC  failed  to  conduct  its 
investigation  and  make  determinations 
in  accordance  with  fundamental 
substantive  and  procedural 
requirements. 

The  consultation  request  does  not 
refer  to  any  WTO-inconsistent  action  by 
the  USITC,  nor  does  it  refer  to  any 
WTO-inconsistencies  with  respect  to 
those  provisions  of  U.S.  laws  and 
regulations  dealing  with  injury 
determinations  in  CVD  investigations. 

Requirements  for  Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  fax  to  Sandy  McKinzy  at 
(202)  395-3640,  or  transmit  a  copy 
electronically  to  FR0084@ustr.gov,  with 
"Korea  DRAMS  (DS296)"  in  the  subject 
line.  For  documents  sent  by  fax,  USTR 
requests  that  the  submitter  provide  a 
confirmation  copy  electronically.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page  of  the  submission. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person: 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  at  the 


top  and  bottom  of  the  cover  page  and 
each  succeeding  page  of  the  submission; 
and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the  ' 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  No.  WT/ 
DS-296,  Korea  DRAMS)  may  be  made 
by  calling  the  USTR  Reading  Room  at 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  from  9:30 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 

[FR  Doc.  03-18465  Filed  7-18-03;  8:45  am] 

BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  No.  OST-2003-15660] 

Notice  of  Request  for  Renewal  of  a 
Currently  Approved  Information 
Collection 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  this 
notice  announces  the  Department  of 
Transportation's  (DOT's)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  19,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
OST-2003-156601  by  any  of  the 
following  methods: 

•  Web  Site:  http://dws.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax  1-202-493-2251. 


Federal  Register /Vol.  68,  No.  139/Monday,  July  21,  2003/Notices 


43251 


•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notes. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Luther  Dietrich,  Office  of  the  Secretary, 
Office  of  Aviation  Analysis,  X-53, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-1046. 
SUPPLEMENTARY  INFORMATION: 

Title:  Air  Carrier's  Claim  for  Subsidy 
and  Air  Carrier's  Report  of  Departures 
Flown  in  Scheduled  service. 
OMB  Control  Number:  2106-0044. 
T\j)e  of  Request:  Extension  for  a 
currently  approved  information 
collection. 

Abstract:  In  14  CFR  271  of  its 
Aviation  Economic  Regulations,  the 
Department  provided  that  subsidy  to  air 
carriers  for  providing  essential  air 
service  will  be  paid  to  the  carriers 
monthly,  and  that  payments  will  vary 
according  to  the  actual  amount  of 
service  performed  during  the  month. 
The  reports  of  subsidized  air  carriers  of 
essential  air  service  performed  on  the 
Department's  Forms  397,  "Air  Carrier's 
Report  of  Departures  Flown  in 
Scheduled  Service",  and  398,  "Air 
Carrier's  Claim  for  Subsidy,"  establish 
the  fundamental  basis  for  paying  these 


air  carriers  on  a  timely  basis.  Typically, 
subsidized  air  carriers  are  small 
businesses  and  operate  only  aircraft  of 
limited  size  over  a  limited  geographical 
area.  The  collection  permits  subsidized 
air  carriers  to  submit  their  monthly 
claims  in  a  concise,  orderly,  easy-to- 
process  form,  without  having  to  devise 
their  own  means  of  submitting  support 
for  these  claims. 

The  collection  involved  here  requests 
only  information  concerning  the 
subsidy-eligible  flights  (which  generally 
constitute  only  a  small  percentage  of  the 
carriers'  total  operations)  of  a  small 
number  of  air  carriers.  The  collection 
permits  the  Department  to  timely  pay 
air  carriers  for  providing  essential  air 
service  to  certain  eligible  communities 
that  would  not  otherwise  receive 
scheduled  passenger  air  service. 

Respondents:  Small  air  carriers 
selected  by  the  Department  in  docketed 
cases  to  provide  subsidized  essential  air 
service. 

Estimated  Number  of  Respondents: 
21. 

Total  Annual  Responses:  816. 
Estimated  Total  Burden  on 
Respondents:  4,176  hours. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  functioning 
of  the  Department,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  July  15,  2003. 
Randall  D.  Bennett, 

Director,  Office  of  Aviation  Analysis. 

[FR  Doc.  03-18495  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  Nos.  OST-03-15138  and  OST-03- 
15139] 

Application  of  Aviation  Concepts,  Inc. 
for  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(order  2003-7-18). 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Aviation 
Concepts,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  chaifer  air 
transportation  of  persons,  property  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  29,  2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-03-15138  and  OST-03-15139  and 
addressed  to  the  Department  of 
Transportation  Dockets  (SVC-124.1, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Lawyer,  Air  Carrier  Fitness  Division 
(X-56,  Room  6401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590,  (202)  366- 
1064. 

Dated;  July  14.  2003. 

Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  03-18380  Filed  7-18-03;  8:45  am] 

BILUNG  CODE  4giO-S2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Presque  Isle  County/Rogers  City 
Airport,  Rogers  City,  Michigan 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the 
airport  from  aeronautical  use  to  non- 
aeronautical  use  and  to  authorize  the 
exchange  of  the  airport  property.  The 
proposal  consists  of  one  parcel  totaling 
approximately  5.28  acres.  Current  use 
and  present  condition  is  undeveloped 
vacant  land.  The  land  was  originally 
sold  to  the  County  from  Bradley  Reality 
Company,  December  27,  1935.  There  are 
no  impacts  to  the  airport  by  allowing 
the  airport  to  dispose  of  the  property. 
The  proposed  land  will  be  exchanged 
for  school  district  property  needed  to 
meet  the  Object  Free  Area  requirements 
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for  the  runwa  r.  Approval  does  not 
constitute  a  c(  mmitment  by  the  FAA  to 
financially  asi  ist  in  the  disposal  of  the 
subject  airpor  property  nor  a 
determinatior  of  eligibility  for  grant-in- 
aid  funding  fr  )m  the  FAA.  The 
disposition  of  proceeds  from  the 
disposal  of  th(  i  airport  property  will  be 
in  accordance  FAA's  Policy  and 
Procedures  Cc  ncerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Regisi  er  on  Febniary  16,  1999. 
In  accoraan  :e  with  section  47107(h) 
of  title  49,  Un  ted  States  Code,  this 
notice  is  requi  red  to  be  published  in  the 
Federal  Regisi  er  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  pi  operty  to  be  used  for  an 
aeronautical  purpose. 
DATES:  Commi  mts  must  be  received  on 
or  before  August  20,  2003. 
FOR  FURTHER  IIIFORMATION  CONTACT:  Ms. 
Stephanie  Swj  inn.  Program  Manager, 
Federal  Aviati  in  Administration,  Great 
Lakes  Region,  Detroit  Airports  District 
Office,  DET  A  )C>-613,  Metro  Airport 
Center,  11677  South  Wayne  Road,  Suite 
107,  Romulus,  Michigan  48174. 
Telephone  Nu  mber:  734-229-2945; 
FAX  Number:  734-229-2950. 
Documents  re  lecting  this  FAA  action 
may  be  review  ed  at  this  same  location 
or  at  Presqiie  1  sle  County/Rogers  City 
Airport,  Rogers  City,  Michigan. 
SUPPLEMENlAFr  INFORMATION:  Following 
is  a  legal  desci  iption  of  the  property 
located  in  Rog  jrs  City,  County  of 
Presque  Isle,  ^  lichigan.  and  described  as 
follows:  Comn  lencing  at  the  east  one- 
quarter  comer  of  section  22,  town  35 
north,  range  5  east.  Presque  Isle  County, 
state  of  Michij  an,  described  as:  Thence 
S87°57'57"  W  1342.14  feet  to  the  point 
of  beginning:  t  lence  S  01°05'26"  E  along 
the  east  one-ei  ^hth  line  of  said  section 
1166.49  feet;  t  lence  S87°53'41"  W 
197.40  feet:  th  mce  N01°05'24"  W 
1166.73  feet;  t  lence  N87°57'57''  E 
197.39  feet  to  he  point  of  beginning. 
Said  parcel  co  itains  approximately  5.28 
acres. 

Issued  in  Ronlulus,  Michigan  on  June  2. 
2003. 

Irene  R.  Porter, 
Manager,  Detroi 
FAA.  Great  Lake  s 
[FRDoc.  03-182  85 
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DEPARTMEN 


RTCA  Special 


Airports  District  Office, 
Region. 
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OF  TRANSPORTATION 


Federal  Aviati  an  Administration 


Committee  202:  Portable 


Electronic  Devices 

agency:  Fedei  al  Aviation 
Administratioi  (FAA),  DOT. 


action:  Notice  of  RTCA  Special 
Committee  202  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  202:  Portable 
Electronic  Devices. 

DATES:  The  meeting  will  be  held  on  July 
22-24,  2003  from  9  a.m.  to  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036-5133. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036-5133; 
telephone  (202)  833-9339:  fax  (202) 
833-9434;  Web  site  http://ww\v.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
202  meeting.  The  agenda  will  include: 

•  Iuly22: 

•  Working  Groups  1  through  3  meet 
all  day 

•  July  23: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda,  Review/Approve  previous 
Common  Plenary  Summary,  Review 
Open  Action  Items) 

•  Report  from  Program  Management 
Committee  on  SC-202 
recommended  revisions  to  Terms  of 
Reference 

•  Review  and  update  of  EUROCAE 
WG58  Activities 

•  Review  Working  Group  (WG) 
Progress  and  Identify  Issues  for 
Resolution  (will  continue  into 
second  day  as  required) 

•  Working  Group  1  (PEDs 
characterization,  test,  and 
evaluation) 

•  Updated  Project  Management 
template  information 

•  Structure,  outline,  intended 
contents  of  work  group's  data  report 

•  Preliminary  or  summary  list  of 
devices  type/categorizations 

•  Grouped  by  frequencies  used, 
modulation  type,  power,  etc. 

•  Prioritized  device  categories  for 
Phase  1  document 

•  Equipment  needs  or  other  support 
required 

•  Working  Group  2  (Aircraft  test  and 
analysis) 

•  Updated  Project  Management 
template  information 

•  Structure,  outline,  intended 
contents  of  work  group's  data  report 

•  Plan  for  aircraft  test 

•  What  has  to  be  determined  to  be 
already  existing  and  useable  data 

•  Needs  for  airplane  availability 

•  Equipment  needs  or  other  support 


required 
•  July  24: 

•  Continue  Plenary  Session 

•  Review  of  Working  Group  (WG) 
Progress  and  Identify  Issues  for 
Resolution 

•  Working  Group  3  (Aircraft  systems 
susceptibility) 

•  Updated  Project  Management 
template  inforination 

•  Structure,  outline,  intended 
contents  of  work  group's  data  report 

•  Definition  of  systems  susceptibility 
presentation  format 

•  Prioritized  list  of  on-aircraft 
systems  to  identify  "most  critical" 
victim  systems 

•  Summary  of  timeframe  for  data 
availability 

•  Testing  requirements  identified, 
plan  for  initial  susceptibility  testing 

•  Specific  data  required  from  WGl 
and  WG2  testing  or  evaluation  of 
existing  data 

•  Working  Group  4  (Risk  assessment, 
practical  application,  and  final 
documentation) 

•  Updated  Project  Management 
template  information 

•  Structure,  outline,  intended 
contents  of  work  group's  data  report 

•  First  cut  or  current  plan  for  what 
guidance,  and  identify  where  the 
gaps  are  that  should  be  addressed  in 
SC-202  report 

•  Preliminary  requests  for  data  from 
other  WGs  (what  data  is  needed 
first) 

•  Issues  identified  for  resolution  by 
several  Working  Groups 

•  Testing  of  aircraft  receiver  false- 
alarm  and  missed-detection 
susceptibilities  to  Ultra  Wide  Band 
emissions  as  done  by  NASA  and 
airlines  team 

•  How  to  address  the  intermodulation 
issue 

•  How  to  address  the  raultiple-PED 
issue 

•  Additional  items  as  identified 
during  working-group  report-out 

•  Assignment/Review  of  Future  Work 

•  Closing  Session  (Other  Business, 
Date  and  Place  of  Next  Meeting, 
Closing  Remarks,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  tirne. 
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Issued  in  Washington,  EXZ,  on  June  24, 
2003. 

Janice  L.  Peters. 

FAA  Special  Assistant,  RTCA  Advisory 

Committee. 

(FR  Doc.  03-18383  Filed  7-18-03;  8:45  am] 

BIUJNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (118-137  MHz) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  1 72  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held  July 
16-17,  2003  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  SW., 
Washington,  DC  20036;  Telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
h  ttp  J /www.  rtca .  org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  July  16: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review  of 
Agenda,  Review  Summary  of  I^evious 
Meeting). 

•  Convene  Working  Group-3  (WG-3), 
resolve  final  review  and  comments 
(FRAG),  to  draft  Change  1  to  DO- 
271A,  VHF  Digital  Link  Mode  3 
Minimum  Operational  Performance 
Standard  (MOPS). 

•  July  17: 

•  Reconvene  WG-3  as  necessary  to 
continue  with  the  resolution  of  FRAC 
comments  to  draft  Change  1  to  DO- 
271A  VDL  Mode  3  MOPS. 

•  Convene  WG-2,  time  permitting,  to 
entertain  white  papers  and  actions 
regarding  the  development  of  Version 
B  of  the  DO-224A,  Signal-in-Space 
Minimum  Aviation  Communications 
Including  Compatibility  with  Digital 
Voice. 

•  Convene  Plenary-Approve  draft 


Change  1  to  DO-271A  VDL  3  MOPS 
to  forward  to  RTCA  Program 
Management  Committee. 

•  Review  relevant  activities: 

•  International  Civil  Aviation 
Organization  (ICAO)  Aeronautical 
Mobile;  Communications  Panel 
work; 

•  NEXCOM  activities; 

•  EUROCAE  WG-47  status  and 
issues;  and 

•  Others  as  appropriate. 

•  Closing  Plenary  Session  (Other 
Business,  Date  and  Place  of  Next 
Meeting,  Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  pubUc 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC  on  June  19, 
2003. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  03-18384  Filed  7-18-03;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Eni^onmental  Impact  Statement: 
Boulder,  Broomfield,  and  Jefferson 
Counties,  CO 

agency:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  transportation 
improvement  project  in  Boulder, 
Broomfield,  and  Jefferson  Counties, 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shaun  Cutting,  Senior  Operations 
Engineer,  FHWA,  Colorado  Division, 
555  Zang  Street,  Room  250.  Lakewood, 
CO,  80228,  Telephone:  (303)  969-6730 
extension  369.  Mr.  William  McDonnell, 
Project  Engineer,  Colorado  Department 
of  Transportation  Region  6,  2000  South 
Holly  Street.  Denver,  Colorado  80222, 
Telephone:  (303)  757-9914. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Colorado  Department  of  Transportation 


(CDOT),  will  prepare  an  environmental 
impact  statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  for  an  improved  connection 
between  the  western  terminus  of  the 
Northwest  Parkway  in  Broomfield 
County  and  the  SH  58, 1-70,  or  C-470 
freeway  systems  to  the  south  in 
Jefferson  County.  This  connection  is 
considered  necessary  to  address  the 
need  for  system  linkage,  to  provide  for 
existing  and  projected  transportation 
demand,  to  improve  safety,  and  to 
enhance  modal  interrelationships, 
within  the  Northwestern  Quadrant  of 
the  Denver  Metropolitan  Area: 

Alternatives  imder  consideration 
include  but  are  not  limited  to  (1)  taking 
no  action;  (2)  construction  of  a  new 
highway  alignment;  (3)  improvement  of 
the  existing  highway  network;  (4) 
improvement  of  the  existing  arterial 
system;  (5)  transit  options;  and,  (6) 
expansion  to  the  existing  bus  system. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public  and 
agency  meetings  will  be  held  in  the 
project  area  in  January  2004.  In 
addition,  public  hearings  will  be  held 
after  the  publication  and  issuance  of  the 
Draft  Environmental  Impact  Statement 
and  the  Final  Environmental  Impact 
Statement.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearings.  The  Draft  Environmental 
Impact  Statement  and  Final 
Environmental  Impact  Statement  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the  Colorado 
Department  of  Transportation  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  14,  2003. 
William  C.  Jones, 

Division  Administrator,  Lakewood,  Colorado. 
[FR  Doc.  03-18349  Filed  7-18-03:  8:45  am] 

BILUNG  CODE  4910-22-M 


43254 


Federal  Register/ Vol.  68,  No.  139 /Monday,  July  21,  2003 /Notices 


DEPARTMENl  OF  TRANSPORTATION 

National  Highvlay  Traffic  Safety 
Administration 

[Docket  No.  NHtSA-2003-15683] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1982 
Triumph  TSS  Wotorcycles  Are  Eligible 
for  Importatiori 


AGENCY: 

Safety  Admini^t 
action:  Notice 
decision  that 
Triumph  TSS 
for  importation . 


Natioiial  Highway  Traffic 
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C.  30141(a)(1)(A),  a 
was  not  originally 
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motor  vehicle  safety 
be  refused  admission 
States  unless  NHTSA 
the  motor  vehicle  is 


substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing,  Inc. 
of  Houston,  Texas  ("Wallace") 
(Registered  Importer  90-005)  has 
petitioned  NHTSA  to  decide  whether 
1982  Triumph  TSS  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Wallace 
believes  are  substantially  similar  are 
1982  Triumph  TSS  motorcycles  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  1982  Triumph  TSS 
motorcycles  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  1982  Triumph  TSS 
motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1982  Triumph  TSS 
motorcycles  are  identical  to  their  U.S. 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 
111  Rearview  Mirrors,  116  Brake  Fluid, 

119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  Standard  No. 

120  Tire  Selection  and  Rims  for 
Vehicles  other  than  Passenger  Cars,  and 
122  Motorcycle  Brake  Systems. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 


altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
replacement  of  the  existing  headlamp 
and  rear  tail  lamp  envelope  with 
compliant  components,  and  installation 
of  compliant  front  amber  reflectors  and 
rear  red  reflectors. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour. 

The  petitioner  states  that  when  the 
vehicle  has  been  brought  into 
conformity  with  all  applicable  Federal 
motor  vehicle  safety  standards,  a 
certification  label  that  meets  the 
requirements  of  49  CFR  part  567  will  be 
affixed  to  the  front  of  the  motorcycle 
frame. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  14.  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-18494  Filed  7-18-03:  8:45  ami 

BILUNfi;  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2003-15621;  Notice  1] 

Accuride  Corporation  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Accuride  Corporation  (Acciu-ide)  has 
determined  that  approximately  1,053 
Extra  Service  Wheels,  produced 
between  May  27,  2003,  and  May  31, 
2003,  do  not  meet  certain  requirements 
of  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  120,  "Tire 
Selection  and  Rims  for  Motor  Vehicles 
Other  Than  Passenger  Cars." 
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Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Accuride  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  piu-suant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  noncompliant  wheels,  produced 
by  Accuride  at  its  Erie,  Pennsylvania 
plant  and  machined  at  the  Accuride 
plant  in  Cuyahoga  Falls,  Ohio,  do  not 
have  a  "DOT-T"  stamp  on  the  rims.  The 
symbol  "DOT"  and  the  designation, 
which  indicates  the  source  of  the  rims', 
published  nominal  dimensions,  in  this 
case  "T"  were  inadvertently  not  marked 
on  the  wheels. 

Accuride  believes  that  the  omission  of 
the  "DOT-T"  marking  is 
inconsequential  to  safety  as  the 
omission  in  no  way  affects  the 
performance  of  the  wheel  and  does  not 
otherwise  compromise  safety.  All  other 
information  markings  required  by 
FMVSS  No.  120  are  correctly  marked. 

Interested  persons  are  invited  to 
submit  written  vievys,  arguments,  and 
data  on  the  application  described  above. 
Comments  must  refer  to  the  docket  and 
notice  number  cited  at  the  beginning  of 
this  notice  and  be  submitted  to:  U.S. 
Department  of  Transportation,  Docket 
Management,  Room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  of  the  comments  be 
provided.  The  Docket  Section  is  open 
on  weekdays  from  10  a.m.  to  5  p.m. 
Comments  may  be  submitted 
electronically  by  logging  onto  the 
Docket  Management  System  Web  site  at 
http://dms.dot.gov.  Click  on  "Help"  to 
obtain  instructions  for  filing  the 
document  electronically. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing-tKle,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  August  20,  2003. 

(49  U.S.C.  301118,  301120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 


Issued  on:  July  15,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  03-18496  Filed  7-18-03;  8:45  am] 

BILUNQ  CODE  4910-59-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-S5  (Sub-No.  634X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in  Monroe 
County,  IN 

On  July  1,  2003,  CSX  Transportation, 
Inc.  (CSXT)  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  2.95-mile  line  of  railroad, 
in  CSXT's  Western  Region,  Great  Lakes 
Division,  extending  from  milepost  OOQ- 
219.55  to  milepost  OOQ-222.50,  in 
Bloomington,  Monroe  County,  IN.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  47402  and  47404, 
and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  October  1 7, 
2003.  • 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  bv  a  $1,100  filing  fee. 
See  49  CFR  1002.2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  August  11,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  634X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW..  Washington,  DC  20423- 
0001;  and  (2)  Natalie  S.  Rosenberg. 


Counsel,  500  Water  Street— J150, 
Jacksonville,  FL  32202.  Replies  to  the 
CSXT  petition  are  due  on  or  before 
August  11,2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA,  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
WWW.STB.DOT.GOV. 

Decided:  July  14.  2003. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretar}'. 
(FR  Doc.  03-18432  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  14.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  August  20,  2003 
to  be  assured  of  consideration. 
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Departmental  Offices/Community 


Development 
(CDFI)  Fund 


''inancial  Institutions 


ev  lew; 


CDFI 


used 


dev 
(C  DFIs 


OMB  Number. 

Form  iVumqer 

Type  ofRi 

Title:  Techi^i 
Component, 

Description 
grants  to  be 
assistance  to 
community 
institutions 
to  serve 

Respondent^ 
institutions, 

Estimated 
80. 

Estimated 
Respondent 

Frequency 
(application 

Estimated 
4,400  hours. 

Clearance 
(202) 622-1 
Room  2110 
NW.,  Washini 
Reviewer:  Josebh 
395-7316,  Office 
Budget.  Room 
Office  Buildi 


1559-0022. 
CDFI  0006. 
Extension, 
cal  Assistance 

Program. 
The  CDFI  Fund  provides 
to  acquire  technical 
ijicrease  the  capacity  of 
elopment  financial 
s)  or  proposed  CDFIs 
undeifeerved  target  markets. 
Not-for-profit 
B  isiness  or  other  for-profit. 
A  umber  of  Respondents: 


156$ 


m; 


Lois  K.  Holland 

Treasury  PRA 
IFR  Doc.  03-1 

BILU^4G  CODE  481 


S4  3 


B^irden  Hours  Per 

hours. 
df  Response:  Other 

mission  only). 

Reporting  Burden: 


si  br 


T  Jtal . 


Cffi 


icer:  Lois  K.  Holland, 
Departmental  Offices, 
New  York  Avenue, 
on,  DC  20220.  OMB 
F.  Lackey.  Jr.,  (202) 
of  Management  and 
10235,  New  Executive 
,  Washington,  DC  20503. 


1^25 
igt 


C  earance  Officer. 

1  Filed  7-18-03;  8:45  am] 
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DEPARTMEN'  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  8830 

agency:  Intenial  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY: 

Treasury,  as 
to  reduce 
burden,  invite  ; 
other  Federa 


contini  ing 


opportunity  to 
and/or 

collections,  as 
Paperwork  Rei 
L.  104-13  (44 
Currently,  the 
comments 
Enhanced  Oil 


DATES:  Written 
received  on  or 
2003  to  be 


Thepepartment  of  the 

of  its  continuing  effort 
pap^vork  and  respondent 
the  general  public  and 
<  gencies  to  take  this 
comment  on  proposed 

information 
required  by  the 
uction  Act  of  1995,  Pub. 
J.S.C.  3506(c)(2)(A)). 
:RS  is  soliciting 

Form  8830. 
Recovery  Credit, 
comments  should  be 
before  September  19, 
assired  of  consideration. 


ADDRESSES:  Di  rect  all  written  comments 
to  Glenn  Kirkltnd,  Internal  Revenue 


Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
or  through  the  Internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Enhanced  Oil  Recovery  Credit. 

OMB  Number:  1545-1282. 

Form  Number:  8830. 

Abstract:  Internal  Revenue  Code 
section  43  allows  taxpayers  to  elect  a  tax 
credit  of  15%  of  the  qualified  oil 
recovery  costs  paid  or  incurred  during 
the  year.  The  credit  is  phased  out  as  the 
reference  price  of  crude  oil  for  the  prior 
year  exceeds  $28  per  barrel.  Form  8830 
is  used  by  taxpayers  to  compute  the 
credit. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
3,623. 

Estimated  Time  Per  Response:  9 
hours,  16  minutes. 

Estimated  Total  Annual  Burden 
Hours:  33,622. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
tespond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  15,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  03-18469  Filed  7-18-03;  8:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8586 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8586,  Low-Income  Housing  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  September  19, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack,  at 
(202)622-3179,  or 
Larnice.Mack@irs.gov,  or  Internal 
Revenue  Service,  Room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Low-Income  Housing  Credit. 

OMB  Number:  1545-0984. 

Form  Number:  8586. 

Abstract:  Internal  Revenue  Code 
section  42  permits  owners  of  residential 
rental  projects  providing  low-income 
housing  to  claim  a  tax  credit  for  part  of 
the  cost  of  constructing  or  rehabilitating 
such  low-income  housing.  Form  8586  is 
used  by  taxpayers  to  compute  the  credit 
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and  by  the  IRS  to  verify  that  the  correct 
credit  has  been  claimed. 

Current  Actions:  The  order  of  Part  II, 
Tax  Liability  Limit,  was  revised  for  this 
form.  Section  501  of  Public  Law  106- 
1 70  extended  the  provision  that  allows 
individuals  to  offset  the  regular  tax 
liability  in  full  for  personal  credits. 
Previously  filers  were  allowed  to  claim 
credits  to  the  extent  that  the  regular  tax 
liability  exceeded  the  tentative 
minimum  tax.  For  tax  years  beginning 
in  2000  and  2001,  personal 
nonrefundable  credits  may  offset  both 
the  regular  tax  and  the  minimum  tax. 
Also,  the  computation  was  changed  in 
Part  II  to  reflect  and  to  conform  to 
changes  that  were  made  to  the  tax 
computation  on  Form  1040.  A  new  line 
10  was  added  to  show  the  sum  of  the 
regular  tax  before  credits  and  the 
alternative  minimum  tax. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individual  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Response: 
168,137. 

Estimated  Time  Per  Respondent:  13 
hrs.,  45  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,311,884. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  qf  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start.-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  15,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-18482  Filed  7-18-03;  8:45  amj 

BILUNG  CODE  483(M)1-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-MISC 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-MISC,  Miscellaneous  Income. 
DATES:  Written  comments  should  be 
received  on  or  before  September  19, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  the  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Miscellaneous  Income. 

OMB  Number:  1545-0115. 

Form  Number:  1099-MISC. 

Abstract:  Form  1099-MISC  is  used  by 
payers  to  report  payments  of  $600  or 
more  of  rents,  prizes  and  awards, 
medical  and  health  care  payments, 
nonemployee  compensation,  and  crop 
insurance  proceeds,  $10  or  more  of 
royalties,  any  amount  of  fishing  boat 
proceeds,  certain  substitute  payments, 
golden  parachute  payments,  and  an 
indication  of  direct  sales  of  $5,000  or 
more. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
farms.  Federal  government,  and  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
77.317,951. 

Estimated  Time  Per  Recordkeeper:  16 
min. 

Estimated  Total  Annual  Burden 
Hours:  21,649,027. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information   . 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collectioaof 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  15,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  03-18483  Filed  7-18-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Fund  Availability  Under  the  VA 
Homeless  Providers  Grant  and  Per 
Diem  Program 

AGENCY:  Department  of  Veterans  Affairs. 
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action:  Notice 


SUMMARY:  The!  Department  of  Veterans 
Affairs  (VA)  ia  announcing  the 
availability  of  iinds  for  applications  for 
assistance  unc  er  the  Life  Safety  Code 
grant  component  of  VA's  Homeless 
Providers  Grai  it  and  Per  Diem  Program. 
This  Notice  co  ntains  information 
concerning  th(  program,  application 
process,  and  a  nount  of  funding 
available. 

DATES:  An  ori^  inal  completed  and 
collated  grant  ipplication  (plus  two 
completed  col  ated  copies)  for 
assistance  unc  er  the  VA's  Homeless 
Providers  Grai  t  and  Per  Diem  Program 
must  be  received  in  the  Grant  and  Per 
Diem  Field  Of  ice  by  4  p.m.  Eastern 
Time  on  August  20,  2003.  Applications 
may  not  be  sei  t  by  facsimile  (FAX).  In 
the  interest  of  airness  to  all  competing 
applicants,  thi  >  deadline  is  firm  as  to 
date  and  hour,  and  VA  will  treat  as 
ineligible  for  c  ansideration  any 
application  thi  it  is  received  after  the 
deadline.  App  icants  should  take  this 
practice  into  a  xoimt  and  make  early 
submission  of  their  material  to  avoid 
any  risk  of  los!  of  eligibility  brought 
about  by  unan  icipated  delays  or  other 
delivery-relate  i  problems. 

For  a  Copy  c  f  the  Application 
Package:  Dowi  iload  directly  from  VA's 
Grant  and  Per  Diem  Program  Web  page 
at  http://www.  /a. gov /homeless/ 
page.cfm?pg=L  or  call  the  Grant  and  Per 
Diem  Program  at  202-273-8443  or  (toll- 
free)  1-877-33  2-0334. 

For  a  docum  ent  relating  to  the  VA 
Homeless  Pro\  iders  Grant  and  Per  Diem 
Program,  see  tl  le  interim  final  rule 
published  in  tl  le  Federal  Register  on 
March  19,  200:  t.  Sections  61.0  through 
61.82. 

Submission  ^/Application:  An 
original  compl  3ted  and  collated  grant 
application  (plus  two  copies)  must  be 
submitted  to  the  following  address:  VA 
Homeless  Providers  Grant  and  Per  Diem 
Field  Office.  li)770  N.  46th  Street,  Suite 
C-100,  Tampa  Florida  33617. 
Applications  r  lust  be  received  in  the 
Grant  and  Per 


Diem  Field  Office  by  the 
application  de  idline.  Applications  must 
arrive  as  a  con:  plete  package.  Materials 
arriving  separately  will  not  be  included 
in  the  applicat  on  package  for 
consideration  ;  ind  may  result  in  the 
application  be  ng  rejected  or  not 
funded. 


FOR  FURTHER 

Victor  Harris. 
Grant  and  Per 
Department  of 
Vermont  Avenjue 
20420; 202 
Office  (toll 


-27} 


-fre(  i) 


IK  FORMATION  CONTACT: 

'  ^A  Homeless  Providers 
Diem  Program, 
Veterans  Affairs,  810 

,  NW.,  Washington,  DC 
1-8443  or  Tampa  Field 
1-877-332-0334. 


SUPPLEMENTARY  INFORMATION:  This 
Notice  announces  the  availability  of 
funds  for  assistance  under  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program  for  eligible  capital  grantees 
who  received  a  previous  grant  under 
section  3  of  the  Homeless  Veterans 
Comprehensive  Service  Act  of  1992 
(Pub.  L.  102-590;  38  U.S.C.  7721  note) 
for  construction,  renovation,  or 
acquisition  of  a  facility  and  may  seek  a 
Life  Safety  Code  grant  solely  for 
renovations  to  such  facility  to  comply 
with  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 

Public  Law  107-95,  the  Homeless 
Veterans  Comprehensive  Assistance  Act 
of  2001,  authorizes  this  program. 
Funding  applied  for  imder  this  Notice 
may  be  used  solely  for  renovations  to 
such  facility  to  comply  with  the  Life 
Safety  Code  of  the  National  Fire 
Protection  Association. 

Authority:  VA's  Homeless  Providers  Grant 
and  Per  Diem  Program  is  authorized  by 
Public  Law  107-95,  section  5(a)(1)  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  codified  at  38  U.S.C. 
2011,  2012,  2061,  2064  and  has  been 
extended  through  Fiscal  Year  2005.  The 
program  is  implemented  by  the  interim  final 
rule  codified  at  38  CFR  61.0.  The  interim 
final  rule  was  published  in  the  Federal 
Register  on  March  19,  2003,  the  regulations 
can  be  found  in  their  entirety  in  38  CFR 
§§61.0  through  61.82.  Funds  made  available 
under  this  Notice  are  subject  to  the 
requirements  of  those  regulations. 

Allocation:  Approximately  $3.5 
million  is  available  for  the  Life  Safety 
Code  grant  component  of  this  program. 

Funding  Priorities:  None. 

Application  Requirements:  The 
specific  grant  application  requirements 
will  be  specified  in  the  application 
package.  The  package  includes  all 
required  forms  and  certifications. 
Selections  will  be  made  based  on 
criteria  described  in  the  application. 

Applicants  who  are  selected  will  be 
notified  of  any  additional  information 
needed  to  confirm  or  clarify  information 
provided  in  the  application.  Applicants 
will  then  be  notified  of  the  deadline  to 
submit  such  information.  If  an  applicant 
is  unable  to  meet  any  conditions  for 
grant  award  within  the  specified  time 
frame,  VA  reserves  the  right  to  not 
award  funds  and  to  use  the  funds 
available  for  other  grant  and  per  diem 
applicants. 

Dated:  July  14,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  03-18493  Filed  7-18-03;  8:45  am] 

BtLUNG  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  New  System  of 
Records — Enterprising  Veterans' 
Information  Center— VA  (124VA00VE). 

SUMMARY:  The  Privacy  Act  of  1974,  5 
U.S.C.  522a,  requires  that  all  agencies 
publish  in  the  Federal  Register  a  notice 
of  the  existence  and  character  of  their 
systems  of  records.  Notice  is  hereby 
given  that  the  Department  of  Veterans 
Affairs  (VA)  is  adding  a  new  system  of 
records  entitled  "Enterprising  Veterans' 
hiformation  Center— VA"  (124VA00VE). 

DATES:  Comments  on  the  establishment 
of  this  new  system  of  records  must  be 
received  no  later  than  August  20,  2003. 
If  no  public  comment  is  received,  the 
new  system  will  become  effective 
August  20,  2003. 

ADDRESSES:  Written  comments 
concerning  the  proposed  new  system  of 
records  may  be  mailed  or  hand- 
delivered  to  the  Director,  Regulations 
Management  (OOREGl),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Room  1068,  Washington,  DC 
20420.  Comments  may  also  be  faxed  to 
(202)  273-9026,  or  e-raailed  to 
OGCRegulations@mail.va.gov.  All 
relevant  material  received  before  August 
20,  2003  will  be  considered.  Comments 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management,  Room  1063B, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays).  Please  call  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Gail  VVegner  (00 VE),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  The 
telephone  number  is  (202)  254-0233. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  106-50  (Section  604)  requires,  in 
pertinent  part: 

"(b)  Identification  of  Small  Business 
Concerns  Owned  by  Eligible  Veterans.  Each 
fiscal  year,  the  Secretary  of  Veterans  Affairs 
shall,  in  consultation  with  the  Assistant 
Secretary  of  Labor  for  Veterans'  Employment 
and  Training  and  the  Administrator  of  the 
Small  Business  Administration,  identify 
small  business  concerns  owned  and 
controlled  by  veterans  in  the  United  States. 
The  Secretary  shall  inform  each  small 
business  concern  identified  under  this 
paragraph  that  information  on  Federal 
procurement  is  available  from  the 
Administrator." 
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This  new  system  of  records  will  be 
used  to  maintain  and  access  an 
automated  database  containing 
recordings  of  phone  calls  coming  into 
the  Center  for  Veterans  Enterprise 
(Center  or  CVE)  and  the  routing  of  those 
calls  to  the  appropriate  individuals  for 
action. 

The  information  in  this  system  will  be 
maintained  in  electronic  form.  The 
information  in  these  records  will  be 
used  within  the  office  for  the  purpose  of 
supporting  the  office  mission  and 
responding  to  inquiries  coming  into  the 
office. 

A  "Report  of  Intention  to  Publish  a 
Federal  Register  Notice  of  a  New 
System  of  Records"  and  an  advance 
copy  of  the  new  system  notice  have 
been  provided  to  the  Chairmen  of  the 
House  Committee  on  Government 
Reform  and  Oversight  and  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Director,  Office  of  Management 
and  Budget  (OMB),  as  required  by 
provisions  of  the  Privacy  Act,  and 
guidelines  issued  by  OMB  (61  FR  6428) 
(1996). 

Approved:  July  9,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

124VA00VE 
SYSTEM  NAME: 

Enterprising  Veterans'  Information 
Center  (EVIC)-VA. 

SYSTEM  LOCATION: 

All  system  records  are  maintained  at 
the  Center  for  Veterans  Enterprise  office 
in  VA  Headquarters,  Washington,  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  shall  record  the  names 
and  numbers  of  individuals  calling  the 
CVE  for  advice  and  assistance,  as  well 
as  any  voice  messages. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  of  records  will  provide 
integrated  customer  service  for  the 
Center's  telephone  and  operational 
business  communication  needs  to 
include,  but  not  limited  to,  automated 
switchboard  referral  to  CVE  resource 
partners  and  automated  electronic  mail 
responses  and  referrals.  It  shall  record 


the  names  and  numbers  of  individuals 
calling  the  CVE  for  advice  and 
assistance.  < 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  106-50,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  records  maintained  by  the  system 
will  be  used  within  the  Center  for 
Veterans  Enterprise  to  manage 
communications  fi'om  veterans  and 
other  individuals  seeking  assistance 
from  the  Center  in  establishing  new 
businesses  or  enhancing  existing 
businesses  or  seeking  information  on 
business  opportunities  for  veterans. 

COMPATIBILITY  OF  THE  ROUTINE  USES: 

The  Privacy  Act  permits  disclosure  of 
information  about  individuals  without 
their  consent  for  a  routine  use  when  the 
information  will  be  used  for  a  purpose 
that  is  compatible  with  the  purpose  for 
which  the  information  is  collected.  In 
all  of  the  routine  use  disclosures 
described  above,  either  the  recipient  of 
the  information  will  use  the  information 
in  connection  with  a  matter  relating  to 
one  of  VA's  programs;  to  provide  a 
benefit  to  VA;  or  because  disclosure  is 
required  by  law. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  EVIC  will  operate  on  equipment 
located  at  VA's  Center  for  Veterans 
Enterprise  located  in  Washington,  DC. 
Data  backups  will  reside  on  appropriate 
media  according  to  normal  system  back- 
up plans  recommended  by  the 
manufacturer.  The  system  will  be 
managed  by  the  Center  for  Veterans 
Enterprise  in  VA  Headquarters, 
Washington,  DC. 

RETRIEVABILriY: 

Records  may  be  retrieved  by  calling 
telephone  number,  date,  name,  and 
other  data  given  by  the  caller  that  is 
stored  in  the  database. 

SAFEGUARDS: 

The  system  and  all  files  will  be 
physically  located  in  a  locked  room 


within  CVE  offices.  Access  to  the 
building  is  controlled  by  access  card 
diuing  non-duty  hours  and  by  guard 
service  during  duty  hom-s.  Access  to 
CVE  offices  is  via  a  receptionist  during 
duty  hours  and  by  physical  key  entry 
during  non-duty  hours. 

Access  to  the  system  is  via  user-id/ 
password  restricted  to  authorized 
administrators  only.  Overall  policy, 
within  VA,  regarding  issuance  of  user- 
ids  and  passwords  is  formulated  in  VA 
by  the  Office  of  Information  and 
Technology,  Washington,  DC. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  and 
disposed  of  in  accordance  with  the 
records  disposal  authority  approved  by 
the  Archivist  of  the  United  States,  the 
National  Archives  and  Records 
Administration,  and  published  in 
Agency  Records  Control  Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Center  for  Veterans 
Enterprise  (00 VE),  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 

RECORDS  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  may  access  the 
records  via  the  Internet,  or  submit  a 
written  request  to  the  system  manager. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  who  wishes  to  contest 
records  maintained  under  his  or  her 
name  or  other  personal  identifier  may 
write  or  call  the  system  manager.  VA's 
rules  for  accessing  records  and 
contesting  the  contents  and  appealing 
initial  agency  determinations  are 
published  in  regulations  set  forth  in  the 
Code  of  Federal  Regulations.  See  38  CFR 
1.577,  1.578. 

RECORD  SOURCE  CATEGORIES: 

Records  contained  in  EVIC  will  be 
created  from  information  provided  by 
persons  voluntarily  contacting  the 
Center  for  Veterans  Enterprise  and  by 
caller-id  information  supplied  via  the 
loqiJItelephone  carrier. 

[FR  Doc.  03-18492  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminstration 

14CFRPart39 

[Docket  No.  2003-CE-23-AD;  Amendment 
39-13173;  AD  2003-11-14] 

RIN2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Models  PA-34- 
200T,  PA-34-220T,  PA-44-180,  and 
PA-44-180T  Airplanes 

Correction 

In  rule  document  03-13650  beginning 
on  page  33356  in  the  issue  of 


Wednesday,  June  4,  2003,  make  the 
following  correction: 

§39.13    [Corrected] 

On  page  33358,  in  §  39.13{dJ,  in  the 
first  column,  in  the  table,  under  the 
column  heading  "Actions",  correct  (1) 
to  read  as  follows: 

"(1)  Visually  inspect  any  installed 
aircraft  heater  fuel  pump  (model  91E92- 
1  or  model  91E93-1)  for  leakage.". 

[PR  Doc.  C3-13650  Filed  7-18-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 


AGENCY:  Oepan  ment  of  Education 
action:  Notice 
new  awards  foi 


inviting  applications  for 
fiscal  year  (FY)  2003. 


fo' 
pre  grams . 


summary:  This 
dates,  prioritiei 
regarding  the 
applications 
imder  three 
part  D,  subpart 
Disabilities 
The  three 
Education — ' 
Dissemination 
Results  for  Chi 
priorities);  (2) 
Technology  an 
Individuals  wi 
and  (3)  Special 
and  Informati 
with  Disabilities 

Please  note 
the  availability 
applications 
information 
end  of  this  notibe 


notice  announces  closing 
and  other  information 
t^nsmittal  of  grant 
FY  2003  competitions 

authorized  under 
2  of  the  Individuals  with 
Education  Act,  as  amended, 
progiams  are:  (1)  Special 
Te  :hnical  Assistance  and 
0  Improve  Services  and 
dren  with  Disabilities  (4 
J  ipecial  Education — 
Media  Services  for 
I  h  Disabilities  (1  priority) 
Education — Training 
for  Parents  of  Children 
(1  priority), 
significant  dates  for 
and  submission  of 
well  as  important  fiscal 
listed  in  a  table  at  the 


lO  1 


t  lat 


a! 
ar ; 


Waiver  of  Rule  making 

It  is  generall] 
interested  parti 
comment  on 
However,  secti<)n 
makes  the  pub 
requirements 
Procedure  Act 
inapplicable  to 


piQ 


Hi 


notice. 


General  Requii  ements 


make 
adv 


t  lis 
lb 


wi 


Ise? 


(a)  The 
notice  must 
employ  and 
qualified  i 
[see  section  60(  i 

(b)  Applicani  s 
funded  under 
individuals  wi 
of  individuals 
planning, 
the  projects 
IDEA). 

(c)  The 
priorities  must 
Project  Directors 
Washington, 
project. 

(d)  In  a  singl 
applicant  must 
absolute  priori!  y 

(e)  If  a  projec  t 
it  must  include 
and  document! 

Page  Limit:  I 
Part  III  of  each 


projei  :ts 


d: 


our  practice  to  offer 
i  as  the  opportunity  to 
posed  priorities, 

661(e)(2)  of  IDEA 
c  comment 
the  Administrative 
5  U.S.C.  553) 
the  priorities  in  this 


projects  funded  under  this 
positive  efforts  to 

ance  in  employment 
ndivjduals  with  disabilities 

of  IDEA). 

and  grant  recipients 
notice  must  involve 

disabilities  or  parents 

ith  disabilities  in 
impli  (menting,  and  evaluating 

section  661(f)(1)(A)  of 


funded  under  these 
Dudget  for  a  two-day 
'  meeting  in 
during  each  year  of  the 


application,  an 

address  only  one 

in  this  notice. 

maintains  a  Web  site, 
relevant  information 
in  an  accessible  form, 
you  are  an  applicant, 
application,  the 


application  narrative,  is  where  you 
address  the  selection  criteria  that  are 
used  by  reviewers  in  evaluating  the 
application.  You  must  limit  Part  III  to 
the  equivalent  of  no  more  than  the 
number  of  pag^s  listed  in  the  table  at  the 
end  of  this  notice,  using  the  following 
standards: 

•  A  "page"  is  8.5"  x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 

•  Double-space  (no  more  Ihan  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figiu-es,  and  graphs. 

•  Use  a  font  that  is  either  12 -point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section,  including  the  narrative  budget 
justification;  Part  FV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  without  consideration 
or  evaluation  any  application  if  — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  tias  determined  that  proposed 
rulemaking  is  not  required. 

Project  for  Electronic  Submission  of 
Applications 

In  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  three  programs  in 
this  announcement:  Technical 
Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  with  Disabilities— CFDA 

84.326,  Technology  and  Media  Services 
for  Individuals  with  Disabilities — CFDA 

84.327,  and  Training  and  Information 
for  Parents  of  Children  with 


Disabilities — CFDA  84.328  are  included 
in  the  pilot  project.  If  you  are  an 
applicant  for  a  grant  under  any  of  the 
three  programs  in  this  notice,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Appliyation).  Users  of  e- Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
yoxu-  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Technical  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
Wogram,  the  Technology  and  Media 
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Services  for  Individuals  with 
Disabilities  Program,  or  the  Training 
and  Information  for  Parents  of  Children 
with  Disabilities  Program  and  you  are 
prevented  from  submitting  yoiu' 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension^ 

1 .  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  SOR 
FURTHER  rNFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Technical  Assistance 
and  Dissemination  to  Improve  Services 
and  Results  fot  Children  with 
Disabilities  Program,  the  Technology 
and  Media  Services  for  Individuals  with 
Disabilities  Program,  or  the  Training 
and  Information  for  Parents  of  Children 
with  Disabilities  Program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
packages. 

Special  Education — Technical 
Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  with  Disabilities  {CFDA 
Number  84.326] 

Purpose  of  Program:  The  piu'pose  of 
this  program  is  to  provide  technical 
assistance  and  information — through 
such  mechanisms  as  institutes,  regional 
resource  centers,  clearinghouses,  and 
programs  that  support  States  and  local 
entities  in  building  capacity — to  (1) 
improve  early  intervention,  educational, 
and  transitional  services  and  results  for 
children  with  disabilities  and  their 
families;  and  (2)  address  systemic- 
change  goals  and  priorities. 


Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  other 
public  agencies,  nonprofit  private 
organizations,  for-profit  organizations, 
outlying  areas,  freely  associated  States, 
and  Indian  tribes  or  tribal  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99;  and  (h)  The 
selection  criteria,  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210.  The  specific  selection  criteria 
for  these  competitions  are  included  in 
the  application  package  for  these 
competitions. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities 

Under  34  CFT?  75.105(c)(3)  we 
consider  only  applications  that  meet 
one  of  the  following  priorities: 

Absolute  Priority  1 — Absolute  Priority 
1 — The  IDEA  Partnership  Project 
(84.326A) 

Backgroimd 

In  1998  the  Department  of  Education, 
Office  of  Special  Education  Programs 
(OSEP),  funded  four  projects  to  support 
partnerships  among  national 
associations  and  membership 
organizations  so  that  they  could 
contribute  to  the  successful 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA) 
Amendments  of  1997  by  making 
available  accurate  information  on  the 
statute,  as  well  as  research-based 
practices  for  implementing  the  statute, 
to  their  grass-roots  constituencies. 
Partnerships  were  funded  to  meet  the 
needs  of  foiu-  audiences:  (1)  Families 
and  advocates,  (2)  policymakers,  (3) 
service  providers,  and  (4)  local-level 
administrators. 

Over  the  last  four  and  a  half  years, 
these  foiu-  projects  have  made 
considerable  progress  building  trust 
between  the  participating  organizations 
and  creating  an  infi-astructure  by  which 
member  organizations  within  individual 
projects  could  collaborate,  share 
information,  and  develop  activities  and 
products  to  meet  the  needs  of  their 
constituencies.  In  addition,  through  the 
Partnership  Projects'  Coordinating 
Committee,  cross-partnership 
collaborations  were  initiated  that 
allowed  the  various  constituency  groups 


to  share  their  perspectives  and  to  gain 
insights  on  the  perspectives  of  others. 
This  cross-stakeholder  communication 
is  essential  to  successfully  address  the 
complex  challenges  associated  with  the  ■ 
implementation  of  both  IDEA  and  No 
Child  Left  Behind  (NCLB). 

Priority 

The  purpose  of  this  priority  is  to 
continue,  and  further  focus,  the  work  of 
the  four  Partnership  Projects  by 
supporting  one  partnership  among 
national  associations  and  membership 
organizations  representing  all  four 
audiences:  (1)  Families,  (2) 
policymakers,  (3)  service  providers,  and 
(4)  local-level  administrators.  This 
partnership  project  must  build  upon  the 
relationships  and  infrastructures  created 
by  the  foiu  previous  partnerships,  but 
must  focus  its  work  primarily  on 
activities  that  are  relevant  across  all  four 
audiences.  In  addition,  activities 
conducted  by  this  project  must  be 
designed  to  move  national-level 
collaborations  down  to  State  and  local 
levels. 

Like  the  previous  four  projects,  this 
single  partnership  will  be  funded  as  a 
cooperative  agreement,  and  must  inform 
and  provide  support  to  its  members  in 
understanding  IDEA,  including  Part  C, 
and  NCLB.  The  project  must  focus  on 
the  effect  these  two  statirtes  have  on  the 
respective  roles  of  its  members  in 
improving  results  for  children  with 
disabilities.  The  project  must  also 
provide  opportunities  for  members  to 
engage  in  meaningful  dialogue  and 
problem  solving  designed  to  improve 
the  integration  of  regular  and  special 
education. 

Applicants  may  not  make  financial 
commitments  to  any  associations  or 
membership  organizations  in  designing 
this  application.  These  commitments 
will  be  negotiated  during  the  first  month 
of  the  award  vdth  final  approval  by 
OSEP.  The  project  must: 

(a)  Form  a  single  partnership  among 
national  associations  and  membership 
organizations  fi-om  both  regular  and 
special  education  to  meet  the  collective 
needs  of  four  audiences: 

(1)  Policymakers  (e.g.,  associations  of 
chief  State  school  officers.  State  boards 
of  education,  local  school  boards.  State 
directors  of  special  education,  mental 
health,  and  children  with  special  health 
care  needs  programs,  deans  of  education 
and  special  education,  department 
chairs  at  institutions  of  higher 
education,  superintendents,  governors. 
State  legislators); 

(2)  Service  providers,  (e.g., 
associations  of  regular  and  special 
education  teachers,  community-based 
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providers,  vocational  educators,  related 
service  proviilers,  paraprofessionals); 

(3)  Local-level  administrators  [e.g., 
associations  ( if  elementary,  middle,  and 
secondary  scl  lool  principals;  regular  and 
special  education  administrators;  and 
administratoi  s  of  private  schools);  and 

(4)  Familieii  [e.g.,  associations  of 
parents  and  fi  imily  members  of  students 
in  general,  special  education  students, 
and  infants  with  disabilities,  and 
disability  orgi  inizations  representing 
individuals  with  disabilities). 

(b)  Througi  the  project  director  and 
other  relevant  staff  of  the  partnership, 
collaborate  w  th  appropriate  OSEP  and 
other  federal!  f  funded  researchers  and 
technical  assi  stance  providers, 
including  the  parent  training  and 
information  c  mters.  OSEP  supports  a 
number  of  res  earch  programs  and 
technical  assi  itance  efforts  that  produce 
findings,  infoi  mation,  instructional 
approaches,  aid  products  that  could 
bear  upon  the  successful 
implementati(  in  of  IDEA.  The  project 
must  also  shaj  e  information  with  the 
OSEP-funded  Dissemination  Center. 

(c)  Include  information  in  its 
application  oi  an  assessment  it  has 
conducted  to  dentify  the  needs  of 
partners  regar  ling  the  implementation 
of  IDEA,  inclu  ding  Part  C. 

(d)  Establisl  an  advisory  panel  that 
includes  reprt  sentation  from  each  of  its 
member  organ  izations. 

(e)  Report  re  suits  of  the  needs 
assessment  described  in  its  application 
to  the  advisor '  panel  during  the  first 
three  months  i  »f  the  award. 

(f)  Based  on  the  results  of  the  needs 
assessment,  w  th  input  from  the 
advisory  pane  ,  develop  joint  annual 
plans  for  train  ng,  technical  assistance, 
dissemination  and  outreach  to  reach 
the  partners'  grass  roots  constituencies 
in  an  efficient  and  timely  manner.  The 
plans,  which  r  lust  be  submitted  to 
OSEP  for  approval,  must  address: 

(1)  How  parthers  intend  to  reach 
members  at  both  State  and  local  levels; 

(2)  How  partners  will  implement 
research-based  practices  to  effectively 
implement  IDEA,  including  Part  C,  and 
NCLB;  I 

(3)  How  trainers,  who  are  members  of 
partner  organizations,  will  be 
compensated  for  their  training  time; 

(4>How  partners  will  use  project 
funds  to  supplement  their  ongoing 
efforts  to  improve  results  for  children 
with  disabilities;  and 

(5)  How  the  project  will  leverage  other 
resources  to  support  planned  activities. 

(g)  Convene  the  advisory  panel,  at  a 
minimum,  on  i  semi-annual  basis  to 
assess  the  implementation  of  the  plan. 

(h)  With  input  from  the  advisory 
panel,  develop  strategies  to  address  the 


fragmentation  and  facilitate  the 
integration  of  regular  and  special 
education.  Examples  of  such  strategies 
could  include,  but  are  not  limited  to, 
technical  assistance  activities  designed 
to  help  States  and  districts  develop 
seamless  accountability  systems, 
(i)  Create  opportunities  for  the 
project's  member  organizations  to 
engage  in  meaningful  dialogue  and 
problem  solving  designed  to  identify 
supports  and  impediments  to  improved 
results  for  children  with  disabilities. 
The  project  must  develop  strategies  to 
eliminate  the  impediments. 

(j)  Prior  to  developing  any  new 
product,  whether  paper  or  electronic, 
submit  for  approval  a  proposal 
describing  the  content  and  piu-pose  of 
the  product  to  OSEP's  Dissemination 
Center  for  which  OSEP  plans  to  fund 
this  year.  However,  product 
development  is  not  a  primary  function 
of  this  project. 

(k)  When  OSEP  has  funded  a 
technical  assistance  center  in  the 
content  area  of  the  proposed  product, 
but  no  product  currently  exists  that  will 
meet  the  needs  of  the  project's  partners, 
work  with  that  center  to  ensure  that  the 
content  of  the  product  is  of  the  highest 
quality. 

(1)  Before  submitting  a  new  product  to 
OSEP's  Dissemination  Center  for 
review,  have  that  product  thoroughly 
reviewed  by  individuals  representing 
each  of  the  four  constituency  groups 
represented  in  the  partnership. 

(m)  Review  the  new  product  for 
technical  accuracy  and  clarity  by  vetting 
through  an  approach  determined  in 
consultation  with  OSEP. 

(n)  Establish: 

(1)  A  toll  free  telephone  number; 

(2)  A  Web  site  witn  links  to  other 
information  and  technical  assistance 
providers; 

(3)  A  database  of  products  and 
activities;  and 

(4)  Regular  information  updates  to 
keep  partner  organizations  abreast  of 
new  developments  in  the  law. 

(o)  Employ  an  information  specialist 
to  answer  questions  and  mail  materials 
upon  request. 

(p)  MaJce  all  information  products 
accessible  electronically  and  available 
in  alternative  formats. 

(q)  Conduct  an  evaluation  of  project 
activities  that  is  based  on  clear, 
measurable  performance  objectives  that 
include  measures  of  collaboration  and, 
if  possible,  are  clearly  linked  to 
improving  results. 

(r)  Conduct  OSEP-specified  technical 
assistance  to  States.  This  effort  may 
include  participation  in:  (1) 
Collaborative  Web-based  technical 
assistance  activities,  (2)  coordination  of 


and  participation  in  State-to-State 
cotnmimities  of  practice,  or  (3)  dfrect 
technical  assistance  to  OSEP-specified 
States  through  partnerships  between 
OSEP  and  selected  States.  Staff  time  and 
project  resources  dedicated  to  provide 
technical  assistance  to  OSEP-specified 
States  will  be  negotiated  with  OSEP  as 
part  of  the  cooperative  agreement  within 
30  days  of  the  project  award  (OSEP 
anticipates  that  technical  assistance  to 
OSEP-specified  States  could  average 
approximately  $40,000  per  year. 
Budgets  should  be  developed  with  this 
in  mind). 

Fotulh  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a)  for  continuation 
awards. 

The  Secretary  will  also  consider  the 
following: 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary.  The  team  will  conduct  its 
review  in  Washington,  DC  during  the 
last  half  of  the  project's  second  year.  A 
project  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  project; 

(c)  The  degree  to  which  the  project  is 
making  a  positive  contribution — and  its 
strategies  are  demonstrating  the 
potential  for  disseminating  significant 
knowledge  to  State  and  loced 
constituencies — to  improve 
collaboration  and  the  implementation  of 
IDEA;  and 

(d)  Evidence  of  the  degree  to  which 
the  project's  activities  have  contributed 
to  changed  practice  and  improved 
student  outcomes. 

Competitive  Preference 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  points  under  34  CFR 
75.105(c)(2)(i)  to  applicants  that  are 
otherwise  eligible  for  funding  under  tkis 
priority: 

Ten  points  will  be  awarded  to  any 
application  that  is  submitted  from  a 
national  association  or  national 
membership  organization. 

Therefore,  for  purposes  of  this 
competitive  preference  applicants  can 
be  awarded  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is,  an  applicant  meeting 
this  competitive  preference  could 
receive  a  maximum  possible  score  of 
110  points. 
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Absolute  Priority  2 — National  Center  on 
Dispute  Resolution  (84.326D) 

Background 

Alternative  dispute  resolution 
processes  such  as  mediation  represent  a 
less  costly  means  of  resolving 
complaints  than  due  process  hearings, 
can  help  minimize  adverse  effects  on  a 
child's  progress  in  school,  and  are  more 
apt  to  foster  positive  relationships 
between  families  and  educators  than 
would  litigation.  In  1998  the  Office  of 
Special  Education  Programs  (OSEP) 
funded  a  technical  assistance  center  on 
alternative  dispute  resolution  to  give 
States  assistance  on  mediation  and  other 
effective  dispute  resolution  procedures 
that  support  the  Individuals  with 
Disabilities  Education  Act  (IDEA).  This 
priority  follows  up  on  the  investment  in 
this  area  to  continue  the  work  of  the 
past  five  years.  For  further  information 
on  the  past  work  in  this  area  go  to 
h  ttp://www.  directionservice.  org/ cadre. 

Priority 

This  priority  will  support  a 
cooperative  agreement  to  continue  a 
national  technical  assistance  center  to 
provide  technical  assistance  on  all 
dispute  resolution  and  complaint 
management  procedures. 

The  Center's  activities  must  include, 
but  are  not  limited,  to  the  following: 

(a)  Providing  technical  assistance  on 
dispute  resolution  and  complaint 
management  procedures  to  all  States, 
outlying  areas,  Freely  Associated  States, 
the  Bureau  of  Indian  Affairs,  and 
localities,  as  appropriate,  as  they 
implement  early  intervention  services 
under  Part  C  and  educational  and 
related  services  under  Part  B  of  the 
IDEA  including,  at  a  minimum,  (1) 
Conducting  annual  needs  assessments, 
(2)  Developing  technical  assistance 
agreements  for  each  entity,  and  (3) 
Providing  focused  technical  assistance 
to  States  as  requested  by  OSEP. 

(b)  Conducting  an  aimual  survey  of 
States  to  determine  the  current  status  of 
due  process  hearings  and  use  of 
mediation  and  alternative  dispute 
resolution.  The  project  must: 

(i)  Maintain  a  database  for  collecting 
and  analyzing  information  from  States 
on  the  use  and  outcomes  of  due  process 
hearings,  mediation,  mediator  training, 
and  alternative  dispute  resolution 
procedures. 

(ii)  Analyze  the  data  and  develop 
reports  on  trends  and  patterns  related  to 
the  use  of  alternative  dispute  resolution 
and  other  topics  as  requested  by  OSEP. 

(c)  Providing  technical  assistance  to 
States  based  on  needs  identified  in  the 
annual  needs  assessments. 


(d)  Establishing  a  mechanism  for 
assessing  and  synthesizing  the  research 
base  on  alternative  dispute  resolution.  A 
team  of  researchers  must  assist  the 
Center  in  the  analysis  and  synthesis  of 
the  current  and  emerging  research  on 
alternative  dispute  resolution. 

(e)  Developing  informational 
exchanges  about  dispute  resolution 
procedures  between  the  Center  and 
other  technical  assistance  and 
information  dissemination  systems. 

(f)  Coordinating  with  the  Parent 
Technical  Assistance  Projects  to  provide 
technical  assistance  to  all  OSEP-funded 
parent  training  and  information  centers 
and  community  parent  resource  centers 
on  dispute  resolution  procedures. 
Evidence  of  coordination  and  proposed 
outcomes  of  the  coordination  must  be 
reported  to  the  Federal  project  officer. 

(g)  Coordinating  with  the  National 
Dissemination  Center,  which  OSEP 
expects  to  fund  this  year,  to  ensure 
timely  and  accurate  dissemination  of 
dispute  resolution  information. 
Evidence  of  coordination  and  proposed 
outcomes  of  the  coordination  must  be 
reported  to  the  Federal  project  officer. 

(h)  Collaborating  and  communicating 
with  other  OSEP-funded  projects  such 
as  the  Regional  Resource  Centers,  the 
IDEA  Partnership  Project,  Project 
Forum,  the  Access  Center,  the  National 
Early  Childhood  Technical  Assistance 
Center  and  other  projects  as  appropriate. 
Evidence  of  collaboration  and  proposed 
outcomes  of  the  collaboration  must  be 
reported  to  the  Federal  project  officer. 

(i)  Maintaining  a  Web  site  with 
relevant  information  available  in  both 
English  and  Spanish  and  accessible  to 
individuals  with  disabilities. 

(j)  Conducting  biennial  symposia  that 
identify  the  unique  features  of 
alternative  dispute  resolution 
procedures,  the  strengths  of  the 
procedures,  potential  application  of  the 
procedures,  and  related  issues  as 
reouested  by  OSEP. 

(k)  Preparing  and  disseminating 
reports  and  documents  on  alternative 
dispute  resolution  and  related  topics  as 
requested  by  OSEP. 

U)  Developing  partnerships  with 
relevant  programs  and  organizations  to 
assist  with  long-term  implementation  of 
alternative  dispute  resolution 
procedures.  At  a  minimum,  partners 
shall  include  State  Improvement 
grantees.  General  Supervision 
Enhancement  grantees,  and  the  National 
Center  for  Special  Education 
Accoimtability  Monitoring. 

The  Center  must  also: 

(a)  Prior  to  developing  any  new 
product,  whether  paper  or  electronic, 
submit  for  approval  a  proposal 
describing  the  content  and  purpose  of 


the  product  to  the  document  review 
board  of  the  National  Dissemination 
Center. 

(b)  Provide  OSEP-specified  technical 
assistance  to  States.  This  effort  may 
include  the  following:  (1)  Collaborative 
Web-based  technical  assistance 
activities,  (2)  coordination  of  and 
participation  in  State-to-State 
communities  of  practice,  and  (3)  direct 
technical  assistance  to  OSEP-specified 
States  through  partnerships  between 
OSEP  and  selected  States.  The  Center 
must  plan  for  assistance  to  three  OSEP 
identified  States  per  year. 

Note:  Staff  time  and  project  resources 
dedicated  to  provide  technical  assistance  to 
OSEP-specified  States  will  be  negotiated  with 
OSEP  as  part  of  the  cooperative  agreement 
within  30  days  of  the  project  award  (OSEP 
anticipates  that  technical  assistance  to  OSEP- 
specified  States  could  average  approximately 
$40,000  per  year.  Budgets  should  be 
developed  with  this  in  mind). 

(c)  Establish,  maintain,  and  meet  at 
least  aruiually  with  an  advisory  group  of 
persons  with  complementary'  expertise 
on  alternative  dispute  resolution 
procedures  to  advise  the  Center  on  its 
technical  assistance  activities. 

(d)  Fund  as  project  assistants  three 
doctoral  students  per  year  who  have 
concentrations  in  relevant  topics  such 
as  special  education  or  conflict 
resolution. 

(e)  Evaluate  aimually  the  impact  of 
the  Center's  technical  assistance  system 
and  its  components  relative  to  (1) 
meeting  the  assessed  needs  of  States  and 
jurisdictions,  (2)  meeting  the  needs  of 
parents,  and  (3)  linkages  with  other 
technical  assistance  and  information 
dissemination  systems.  The  Center  must 
report  its  evaluation  findings  aimually 
to  the  Federal  project  officer. 

(f)  Maintain  communication  with  the 
Federal  project  officer  through  monthly 
phone  conversations  and  e-mail 
communication  as  needed.  The  Center 
must  submit  aimual  performance 
reports  and  provide  additional  written 
materials  as  needed  for  the  Federal 
project  officer  to  monitor  the  Center's 
work. 

(g)  In  addition  to  the  2-day  Project 
Directors'  meeting  listed  in  the  General 
Requirements  section  of  this  notice, 
budget  for  an  additional  annual  2-day 
project  meeting  to  attend  the  Research 
Project  Directors'  meeting;  two  2-day 
annual  planning  meetings;  and  at  least 
eight  2-day  trips  annually  as  requested 
by  OSEP  such  as  Department  briefings, 
Department-sponsored  conferences,  and 
other  events. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
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(b)  The  time  iness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  be  ng  met  by  the  Center;  and 

(c)  Evidence  of  the  degree  to  which 
the  Center's  ac  tivities  have  contributed 
to  a  changed  p  ractice  and  improved 
student  outcories. 
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technical  assistance  to  several  States  to 
help  them  improve  their  recruitment 
and  retention  plans,  and  targeting 
recruitment  campaigns  toward  new 
populations  of  potential  teachers  and 
related  services  providers.  These 
technical  assistance  and  support 
activities  need  to  be  extended  and 
additional  creative  strategies  must  be 
designed  and  implemented  so  that  more 
highly  qualified  personnel  are  available 
to  meet  the  needs  of  children  with 
disabilities  and  their  families. 

Priority 

The  purpose  of  this  priority  is  to  fund 
a  cooperative  agreement  to  support  a 
national  coordination  and 
dissemination  center  to  enhance  the 
Nation's  capacity  to  recruit,  prepare, 
and  retain  a  highly  qualified,  diverse 
work  force  of  early  intervention 
personnel,  educators,  and  related 
service  personnel  to  improve  services 
and  outcomes  for  infants,  toddlers,  and 
children  with  disabilities.  To 
accomplish  this  objective,  the  Center 
must: 

(a)  Conduct  nationwide  outreach 
activities  to  encourage  individuals, 
including  individuals  with  disabilities 
and  individuals  from  diverse  cultural 
and  economic  backgrounds,  to  pursue 
careers  in  early  intervention,  special 
education,  and  related  ser\'ices, 
including  paraeducators  and  related 
services  assistants.  The  Center  must 
develop,  implement  and  maintain 
comprehensive  and  coordinated 
communication  campaigns  that: 

(1)  Utilize  a  wide  range  of  media 
outlets;  and 

(2)  Are  customized  to  attract 
individuals  from  culturally  and 
economically  diverse  backgrounds, 
individuals  with  disabilities,  and 
individuals  across  a  broad  age  range 
including  mid-career  changers. 

(b)  Assist  individuals  interested  in 
pursuing  a  career  in  early  intervention, 
special  education,  or  related  services  by 
helping  them  to  identify  positions  in 
high  demand  and  providing  information 
about  specific  training  opportunities 
appropriate  to  their  needs.  The  Center 
must: 

(1)  Develop  and  regularly  update 
information  on  ongoing  and  emerging 
areas  of  personnel  need  identified  by 
States,  LEAs,  early  intervention  service 
providers,  and  other  entities; 

(2)  Develop  and  maintain  a 
comprehensive,  up-to-date,  easily 
accessible,  database  of  personnel 
preparation  opportunities  available 
across  the  country.  This  database  must 
reflect  the  full  range  of  preparation 
opportunities,  including  both  traditional 
and  alternative  routes  and  both 


professional  and  paraprofessional 
programs; 

(3)  Develop  and  regularly  update 
information  on  available  trainee 
financial  support  including  ED- 
supported  financial  assistance.  Federal 
loans,  and  other  public  and  private 
sources  of  trainee  support;  and 

(4)  Conduct  broad-oased  outreach 
efforts  and  establish  effective  linkages 
with  other  information  providers  to 
ensure  widespread  use  of  the  Center 
services  by  interested  individuals, 
including  individuals  with  disabilities 
as  well  as  culturally  and  linguistically 
diverse  individuals. 

(c)  Provide  assistance  to  State 
educational  agencies  (SEAs),  local 
educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs), 
community  colleges  (CCs),  agencies  that 
administer  IDEA  Part  C  programs,  and 
other  appropriate  entities  by 
disseminating  information  that  will  help~ 
them  to  improve  the  quality  of 
professionals  and  paraprofessionals  who 
serve  infants,  toddlers,  and  children 
with  disabilities,  including  children 
with  limited  English  proficiency  and 
children  from  culturally  diverse 
backgrounds.  The  Center  must: 

(1)  Synthesize,  and  disseminate 
information  on  research-based 
approaches  to  professional  preparation 
and  career  development  for  special 
education,  related  services,  and  early 
intervention  personnel  with  a  particular 
focus  on  evidence-based  mentoring  and 
induction  strategies  to  promote 
personnel  retention.  In  particular,  in 
collaboration  with  the  Urban  Special 
Education  Leadership  Collaborative,  the 
Center  must  coordinate  activities  with 
urban  districts; 

(2)  Disseminate  information  on 
national  and  State  professional 
certification  and  licensure  standards, 
with  a  particular  focus  on  how 
standards  are  changing  to  reflect 
research-based  knowledge  and  practice 
and  new  legal  requirements  such  as 
those  in  the  Elementary  and  Secondary 
Education  Act; 

(3)  Disseminate  information  on 
effective  strategies  for  promoting  the 
credentialing  of  currently  practicing 
personnel  who  are  less  thail  fully 
qualified  for  their  positions; 

(4)  In  collaboration  with  appropriate 
entities,  develop  and  disseminate 
guidelines  for  instituting  certification 
standards  for  paraeducators  where  such 
standards  do  not  yet  exist;  and, 

(5)  Develop  and  disseminate  periodic 
highlights  or  reviews  of  pressing  issues, 
trends,  and  emerging  research  regarding 
preparation  and  career  development  for 
early  intervention,  special  education, 
and  related  services  personnel. 
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(d)  Conduct  timely  updates  of  all 
Center  information  and  databases  to 
ensure  that  information  disseminated  is 
accurate  and  current. 

(e)  Establish  diverse  advisory  groups 
to  provide  recommendations  to  the 
Center  relative  to  the  activities  or 
products  described  above  and  to  ensure 
that  all  constituency  needs  are  met. 

(f)  Employ  effective  technology  and 
multiple  strategies  of  communication 
for  receiving  and  disseminating  current 
information  and  research-based 
practices  including,  but  not  limited  to, 
the  establishment  and  maintenance  of 
an  easily  accessible,  user-ft-iendly  Web 
site  that  ensures  seamless  links  to  and 
from  other  relevant  data  and 

'  information  sources.  The  Web  site  must 
address  early  intervention  and  special 
education  professions,  including 
paraeducators;  related  services  careers, 
including  related  services  assistants; 
preparation  programs  across  the 
country,  including  alternate  route 
programs;  research  related  to  the  special 
education  workforce;  and  surveys  and 
links  to  research  relevant  to  developing 
and  sustaining  a  diverse,  qualified 
workforce  including  individuals  with 
disabilities  as  well  as  individuals  from 
culturally  and  linguistically  diverse 
backgrounds. 

(g)  Establish  and  maintain  effective 
communication  and  collaboration  with 
other  OSERS-funded  projects,  such  as 
the  OSEP  Regional  Resource  Centers, 
the  IDEA  partnership  projects,  parent 
information  centers,  the  Center  on 
Personnel  Studies  in  Special  Education 
(COPSSE),  the  Center  for  Early 
Intervention/Early  Childhood  Special 
Education  Personnel  Preparation,  the 
IRIS  Center,  and  other  technical 
assistance  and  research  projects  as 
appropriate. 

(h)  Conduct  and  participate  in 
national  and  regional  meetings 
including  dissemination  conferences, 
topical  symposia  and  other  meetings  on 
recruitment  and  retention  of  qualified 
persoimel  as  requested  by  OSEP. 

(i)  Contract  with  a  third  party 
evaluator  to  develop  and  conduct  a 
comprehensive  system  for  evaluating  all 
aspects  of  the  Center's  work.  The 
evaluation  design  must  include  both 
formative  evaluation  elements  to 
identify  strategies  for  improving  the 
Center's  work  and  summative 
evaluation  elements  with  clearly 
measurable  outcome  and  impact  data. 

(j)  Submit  for  approval,  prior  to 
developing  any  new  product,  whether 
paper  or  electronic,  a  proposal 
describing  the  content  and  purpose  of 
the  product  to  the  docimient  review 
board  of  OSEP's  Dissemination  Center 
which  OSEP  expects  to  fund  this  year.* 


(k)  Provide  OSEP-specified  technical 
assistance  to  States.  This  effort  may 
include  participation  in:  (1) 
Collaborative  Web-based  technical 
assistance  activities,  (2)  coordination  of 
and  participation  in  State-to-State 
communities  of  practice,  and  (3)  direct 
technical  assistance  to  OSEP-specified 
States  through  partnerships  between 
OSEP  and  selected  States.  Staff  time  and 
project  resources  dedicated  to  provide 
technical  assistance  to  OSEP-specified 
States  will  be  negotiated  with  OSEP  as 
part  of  the  cooperative  agreement  within 
30  days  of  the  project  award  (OSEP 
anticipates  that  technical  assistance  to 
OSEP-specified  States  could  average 
approximately  $40,000  per  year. 
Budgets  should  be  developed  with  this 
in  mind). 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a),  and  in  addifion— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  duj-ing  the  last  half  of  the 
project's  second  year  in  Washington, 
DC.  Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  Evidence  of  the  degree  to  which 
the  Center's  activities  have  contributed 
to  a  changed  practice  and  improved 
student  outcomes. 

Absolute  Priority  4 — Federal  Resource 
Center  for  Special  Education  (84.326V) 

Background 

In  1984  the  Office  of  Special 
Education  Programs  (OSEP)  established 
the  Federal  Resource  Center  for  Special 
Education  (FRC)  as  a  mechanism  for 
ensuring  the  organized  and  consistent 
provision  of  high  quality  technical 
assistance  by  the  OSEP-funded  Regional 
Resource  Centers  (RRCs).  The  FRC  was 
designed  to  coordinate  the  work  of 
RRCs,  identify  emerging  issues  and 
trends  in  special  education,  and  assist 
in  linking  State-identified  needs  with 
appropriate  technical  assistance 
providers. 

Significant  challenges  are  facing  State 
and  local  educational  agencies,  such  as: 
the  need  to  meet  the  high  standards 
established  in  the  No  Child  Left  Behind 
Act;  a  changing  and  more  diverse 
population  of  children  with  disabilities; 
and  persistent  shortages  in  qualified  and 
culturally  competent  personnel  to  serve 


these  students.  The  FRC,  through 
coordinating  RRC  technical  assistance 
activities  and  initiatives,  is  designed  to 
assist  States  to  meet  these  challenges 
through  strengthening  their  capacity  to 
include  all  children  with  disabilities  in 
high  quality  instruction  that  improves 
performance  and  prepares  all  children 
to  leave  school  equipped  for  a 
meaningful  life. 

Priority 

This  priority  provides  support  for  a 
cooperative  agreement  for  a 
coordinating  technical  assistance  center, 
which  shall  be  called  the  Federal 
Resource  Center  (FRC).  The  purpose  of 
the  FRC  is  to:  (1)  Serve  as  a  special 
education  technical  assistance  center  to 
align  the  work  of  the  six  RRCs  with 
OSEP  policy  and  strategic  initiatives;  (2) 
enhance  each  RRCs  capacity  to  promote 
systems  change  initiatives  in  States 
through  the  provision  of  strategic 
training  and  professional  development; 
(3)  increase  the  depth  and  utility  of 
information  in  ongoing  and  emerging 
areas  of  priority  needs  as  identified  by 
RRCs  and  OSEP;  (4)  support  the  RRCs' 
efforts  to  provide  ongoing  technical 
assistance  to  enhance  States' 
participation  in  OSEP's  Continuous 
Improvement  and  Focused  Monitoring 
System  (CIFMS);  (5)  ensure  that  the 
RRCs  operate  in  a  non-duplicative  and 
efficient  manner;  and  (6)  assist  with  the 
provision  of  technical  assistance  and 
support  to  the  State  Improvement  Grant 
(SIG)  program. 

Specifically,  the  FRC  project  must: 

(a)  Support  the  RRCs'  efforts  to 
promote  improved  results  for  children 
with  disabilities  in  States,  especially 
those  with  performance  challenges 
identified  through  the  CIFMS,  by 
providing  strategic  training,  professional 
development,  and  technical  support. 
This  effort  must  include:  (1) 
Coordination  of  communities  of  practice 
that  target  State  performance 
improvement  areas  identified  through 
the  CIFMS;  and  (2)  facilitation  of  RRCs' 
technical  assistance  initiatives 
including  the  development  of  State 
performance  measurement  systems  that 
use  accurate,  valid,  and  reliable  data  for 
program  improvement  and  data-based 
decisionmaking. 

(b)  Coordinate  RRCs'  information 
services  functions  to  ensure  the 
provision  of  timely,  relevant,  and 
accurate  information  as  requested  by 
States  and  other  entities.  The  Center 
must:  (1)  Consolidate  the  information 
services  function  previously  maintained 
by  each  RRC  by  establishing  centralized 
information  services;  and  (2) 
consolidate  individual  RRC  Web  sites 
into  a  centralized  Web  site  that  will 
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funded  technical  assistance  and 
dissemination  centers. 

(i)  Regularly  inform  OSEP  staff  of  the 
progress  of  initiatives  that  involve 
muhiple  RRCs. 

(j)  Submit  for  approval  to  the 
Document  Review  Board  of  OSEP's 
Dissemination  Center  a  proposal 
describing  the  content  and  purpose  of 
any  new  paper  or  electronic  product 
before  developing  the  product. 

(k)  Support  OSEP-specified  national 
initiatives  by  developing  models  to  be 
used  by  RRCs  for:  (1)  Development  or 
enhancement  of  State  and/or  local 
operated  technical  assistance  and 
dissemination  (TA&D)  structures  that 
support  the  dissemination  of 
scientifically  based  research  and  best 
practices;  (2)  development  or 
enhancement  of  Web-based  technical 
assistance  activities;  (3)  development  or 
enhancement  of  systems  change 
strategies;  and  (4)  development  or 
enhancement  of  State-to-State 
communities  of  practice. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a),  and  in  addition— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  during  the  last  half  of  the 
project's  second  year  in  Washington, 
DC.  Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  Evidence  of  the  degree  to  which 
the  Center's  activities  have  contributed 
to  a  changed  practice  and  improved 
student  outcomes. 

Special  Education — Technology  and 
Media  Services  for  Individuals  With 
Disabilities  [CFDA  Number  84.327] 

Purpose  of  Program:  To:  (1)  Improve 
results  for  children  with  disabilities  by 
promoting  the  development, 
demonstration,  and  use  of  technology; 
(2)  support  educational  media  activities 
designed  to  be  of  educational  value  to 
children  with  disabilities;  and  (3) 
provide  support  for  some  captioning, 
video  description,  and  cultural 
activities. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98.  and  99;  and  (b)  the 
selection  criteria  for  this  priority  are 
chosen  from  the  EDGAR  general 


selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  this 
competition  are  included  in  the 
application  package  for  this 
competition. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  IHEs  only. 

Eligible  Applicants:  State  and  local 
educational  agencies;  IHEs;  other  public 
agencies;  nonprofit  private 
organizations;  outlying  areas;  Freely 
Associated  States;  Indian  tribes  or  tribal 
organizations;  and  for-profit 
organizations. 

Priority 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet  the 
following  priority: 

Absolute  Priority — Research  on 
Educational  Captioning  (84.327H) 

This  priority  supports  innovative 
research  on  the  use  of  various 
approaches  to  captioning  in  specific 
settings  such  as  educational, 
recreational,  or  home  settings.  Research 
must  study  the  educational  effects  of 
captioning  on  enhancing  the  reading  or 
literacy  skills  of  deaf  and  hard  of 
hearing  children  in  kindergarten 
through  grade  12. 

Media  and  technologies  explored  or 
used  by  a  project  may  include,  but  are 
not  limited  to  (1)  realtime  captioning 
(remote  or  on-site);  (2)  voice  writing; 
and  (3)  media  and  multi-media 
technologies  such  as  interactive 
videodiscs,  CD-ROMs,  and  DVDs. 

Projects  must — 

(a)  Identify  specific  approaches  and 
settings  that  would  be  investigated; 

(b)  Carry  out  the  research  within  a 
conceptual  framework  that  provides  a 
basis  for  the  strategies  to  be  studied,  the 
research  design,  and  target  population; 

(c)  Conduct  the  research  in  realistic 
residential,  inclusive  schools, 
community,  classroom,  home,  or  other 
settings,  as  appropriate;  and 

(d)  Conduct  the  research  using 
methodological  procedures  that  will 
produce  unambiguous  findings 
regarding  the  effects  of  approaches  and 
effects  of  the  interaction  among 
particular  approaches,  groups  of 
children,  and  settings. 

Special  Education — Training  and 
Information  for  Parents  of  Children 
With  Disabilities  (CFDA  Number 
84.328] 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  ensure  that  parents  of 
cHfSldren  with  disabilities  receive 
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training  and  information  to  help 
improve  results  for  their  children. 

Eligible  Applicants:  Parent 
organizations,  as  defined  in  section 
682(g)  of  IDEA.  In  order  to  demonstrate 
its  eligibility  to  receive  a  grant,  em  entity 
must  demonstrate  that  it  is  a  parent 
organization  under  this  section.  A 
parent  organization  is  a  private 
nonprofit  organization  (other  than  an 
institution  of  higher  education)  that: 

(a)  Has  a  board  of  directors,  the  parent 
and  professional  members  of  which  are 
broadly  representative  of  the  population 
to  be  served  and  the  majority  of  whom 
are  parents  of  children  with  disabilities, 
that  includes  individuals  with 
disabilities  and  individuals  working  in 
the  fields  of  special  education,  related 
services,  and  early  intervention;  or 

(b)  Has  a  membership  that  represents 
the  interests  of  individuals  with 
disabilities  and  has  established  a  special 
governing  committee  meeting  the 
requirements  for  a  board  of  directors  in 
paragraph  (a)  and  has  a  memorandum  of 
understanding  between  this  special 
governing  committee  and  the  board  of 
directors  of  the  organization  that  clearly 
outlines  the  relationship  between  the 
board  and  the  committee  and  the 
decisioimiaking  responsibilities  and 
authority  of  each. 

In  addition,  any  parent  organization 
that  establishes  a  special  governing 
committee  must  demonstrate  that  the 
bylaws  of  its  organization  allow  the 
governing  committee  to  be  responsible 
for  operating  the  project  (consistent 
with  existing  fiscal  policies  of  its 
organization). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  97,  98,  and  99;  and  (b)  The  selection 
criteria,  chosen  from  the  EDGAR  general 
selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  this 
competition  are  included  in  the 
application  package  for  this 
competition. 

Priority 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet  the 
following  priority: 

Absolute  Priority — Parent  Training  and 
Information  Center  for  Texas — Region  2 
(84.328M) 

Background 

In  Fiscal  Year  2002,  a  competition 
was  held  for  Parent  Training  and 
Information  Centers  that  included 
awards  for  Texas.  All  of  the  awards 
made  for  Texas  were  made  for  a  period 
of  five  years  except  for  the  award  to 


serve  Region  2  of  the  State.  Because  of 
the  quality  of  applications  to  serve  this 
region,  an  award  was  made  for  only  one 
year.  This  priority  provides  for  a 
competition  to  continue  services  in 
Region  2  for  an  additional  4  years. 

Priority 

The  purpose  of  this  priority  is  to 
support  a  Parent  Training  and 
Information  Center  in  Texas — Region  2. 
A  Parent  Training  and  Information 
Center  must — 

(a)  Provide  training  and  information 
that  meets  the  training  and  information 
needs  of  parents  of  children  with 
disabilities  in  the  area  served  by  the 
Center,  particularly  underserved  parents 
and  parents  of  children  who  may  be 
inappropriately  identified,  including 
those  who  are  not  identified  at  all; 

(b)  Assist  parents  to  understand  the 
availability  of,  and  how  to  effectively 
use,  procedural  safeguards  under  IDEA, 
including  encouraging  the  use,  and 
explaining  the  benefits,  of  alternative 
methods  of  dispute  resolution,  such  as 
the  mediation  process  described  in 
IDEA; 

(c)  Serve  the  parents  of  infants, 
toddlers,  and  children  with  the  full 
range  of  disabilities; 

(d)  Assist  parents  to — 

(1)  Better  understand  the  nature  of 
their  children's  disabilities  and  their 
educational  and  developmental  needs; 

(2)  Communicate  effectively  with 
personnel  responsible  for  providing 
special  education,  early  intervention, 
and  related  servi9es; 

(3)  Participate  in  decisionmaking 
processes  and  the  development  of 
individualized  education  programs  and 
individualized  family  service  plans; 

(4)  Obtain  appropriate  information 
about  the  range  of  options,  programs, 
services,  and  resources  available  to 
assist  children  with  disabilities  and 
their  families; 

(5)  Understand  the  provisions  of  IDEA 
for  the  education  of,  and  the  provision 
of  early  intervention  services  to, 
children  with  disabilities;  and 

(6)  Participate  in  school  reform 
activities; 

(e)  Contract  with  the  State  educational 
agency,  if  the  State  elects  to  contract 
with  the  Parent  Training  and 
Information  Center,  for  the  purpose  of 
meeting  with  parents  who  choose  not  to 
use  the  mediation  process  to  encourage 
the  use,  and  explain  the  benefits,  of 
mediation  consistent  with  section 
615(e)(2)(B)  and  (D)  of  IDEA; 

(f)  Establish  cooperative  relations 
with  the  Community  Parent  Resource 
Center  or  Centers  in  their  State  in 
accordance  with  section  683(b)(3)  of 
IDEA; 


(g)  Network  with  appropriate 
clearinghouses,  including  organizations 
conducting  national  dissemination 
activities  under  section  685(d)  of  IDEA, 
and  with  other  national,  State,  and  local 
organizations  and  agencies,  such  as 
protection  and  advocacy  agencies,  that 
serve  parents  and  families  of  children 
with  the  full  range  of  disabilities; 

(h)  Annually  report  to  the  Assistant 
Secretary  on — 

(1)  The  number  of  parents  to  whom 
the  Parent  Training  and  Information 
Center  provided  information  and 
training  in  the  most  recently  concluded 
fiscal  year,  and 

(2)  The  effectiveness  of  strategies  used 
to  reach  emd  serve  parents,  including 
underserved  parents  of  children  with 
disabilities;  and 

(i)  If  there  is  more  than  one  parent 
center  in  a  particular  State,  coordinate 
its  activities  with  the  other  center  or 
centers  to  ensure  the  most  effective 
assistance  to  parents  in  that  State. 

An  applicant  must  identify  the 
strategies  it  will  undertake — 

(a)  To  ensure  that  the  needs  for 
training  and  information  for 
underserved  parents  of  children  with 
disabilities  in  the  areas  to  be  served  are 
effectively  met^  particularly  in 
underserved  areas  of  the  State;  and 

(b)  To  work  with  the  community- 
based  organizations,  particularly  in  the 
underserved  areas  of  the  State. 

A  Parent  Training  and  Information 
Center  that  receives  assistance  under 
this  absolute  priority  may  also  conduct 
the  following  activities — 

(a)  Provide  information  to  teachers 
and  other  professionals  who  provide 
special  education  and  related  services  to 
children  with  disabilities; 

Cb)  Assist  students  with  disabilities  to 
imderstand  their  rights  and 
responsibilities  on  reaching  the  age  of 
majority,  as  stated  in  section  615(m)  of 
IDEA;  and 

(c)  Assist  parents  of  children  with 
disabilities  to  be  informed  participants 
in  the  development  and  implementation 
of  the  State  improvement  plan  under 
IDEA. 

In  addition  to  the  aimual  Project 
Directors'  meeting  included  in  the 
"General  Requirements"  section  of  this 
notice,  a  project's  budget  must  include 
funds  to  attend  a  regional  Project 
Directors'  meeting  to  be  held  each  year 
of  the  project. 

Current  funding  levels  and  number  of 
school  age  children  were  factors  in 
determining  the  funding  level  for  this 
grant.  OSEP  identifies  the  Regions  in 
Texas  by  using  the  educational  services 
breakdown  operational  within  the  State. 
Applications  for  this  award  will  be 
accepted  to  fund  one  parent  center  in 
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Region  2  includes  the  Galveston,  Goliad.  Harris.  Hidalgo.  Real,  Refugio,  San  Patricio,  Staarr. 

ties:  Aransas.  Atascosa,  Jackson,  Jim  Hogg,  Jim  Wells,  Kames,  Uvalde,  Victoria,  Waller.  Webb, 

Boxer.  Brezoria.  Brooke,  Kenedy,  Kerr.  Kinney,  Kisberg,  La  Salle,  Wharton.  Wilson,  Willsoy.  Zapata,  and 

eron,  Chambers,  Colorado,  Lavaca.  Liberty.  Live  Oak,  Malagorda.  Zavala. 

Dinuiit,  Duval,  Fort  Bond,  Frio,  Maverik,  McMullen.  Medina.  Nueces. 


Region  2  onl;  r 
following  CO!  inties 
Bandera,  Bee 
Calhoun.  Caiiieron 
Dewitt. 


CFDA  numt  er  and  name 


84326A    The 
ship  Project. 

84  326D 
Dispute 

84.326P    The 
nation  and 
Center  to 
for  the 
tention  of 
sonnel  for 
abilities. 

84.326V 
Center  for 

84.327H 
cational  Capti 

84  328M 
Information 
Texas — Reg 


DEA  Parlner- 

Natidnal  Center  on 
Resc  lution. 

Jational  Coordi- 
Dpsemination 
)ve  Strategies 
Recmltment  and  Re- 
Qui  ilified  Per- 
Chjldren  with  Dis- 


Rese  arch 


*  We  will  rejec  I 
Note:  The  ~ 
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Applications 
available 


Federal  Resource 
Sppcial  Education, 
on  Edu- 
tbning. 
Pare  it  Training  and 
C  ;nter  for 
icn  2. 


07/21/03 
07/21/03 
07/21/03 


07/21/03 
07/21/03 
07/21/03 


Application 

deadline 

date 


08/20/03 
08/20/03 
08/20/03 


08/20/03 
08/20/03 
08/20/03 


Deadline 

tor  inter- 

govem- 

mental 

review 


09/19/03 
09/19/03 
09/19/03 


09/19/03 
09/19/03 
09/19/03 


Estimated 

available 

funds 


$2,000,000 
500,000 
500,000 


800,000 
360,000 
432,085 


Maximum 

award  (per 

year)* 


$2,000,000 
500,000 
500,000 


Project  period 


Up  to  60  mos 
Up  to  60  mos 
Up  to  60  mos 


Page 
limit 


800,000 
180,000 
432,085 


Up  to  60  mos 
Up  to  36  mos 
Up  to  48  mos 


70 
70 
70 


Estimated 

number 

of  awards 


70 
50 
50 


any  application  that  proposes  a  budget  exceeding  the  maximum  award  for  a  single  budget  pehod  of  12  months 
Department  of  Education  is  not  txjund  by  any  estimates  in  this  notice. 


For  Applicc  tions  Contact:  If  you  want 
an  applicatioi  for  any  competition  in 
this  notice,  co  ntact  Education 
Publications  ( enter  (ED  Pubs).  P.O.  Box 
1398,  Jessup,  Maryland  20794-1398. 
Telephone  (to  1  free):  l-877-4ED-Pubs 
(1-877-133-7  J27).  FAX:  301-470-1244. 
Individuals  w  lo  use  a 
telecommunic  ations  device  for  the  deaf 
(TDD)  may  ca^l  (toll  free)  1-877-576- 
7734. 

You  may  alio  contact  Ed  Pubs  via  its 
Web  site:  http  //www.ed.gov/puhs/ 
edpubs.html  o  r  you  may  contact  ED 
Pubs  at  its  e-n  ail  address:  edpubs@inet. 
ed.gov. 

If  you  requefet  an  application  from  ED 
Pubs,  be  sure  *o  identify  the  competition 
by  the  appropi  iate  CFDA  number. 
FOR  FURTHER  IIIFORMATION  CONTACT:  If 
you  want  an  additional  information 
about  any  competition  in  this  notice, 
contact  the  Gr  ints  and  Contracts 
Services  Team,  U.S.  Department  of 
Education,  40(i  Maryland  Avenue.  SW.. 
room  3317,  Sv  itzer  Building. 
Washington.  E  C  20202-2550. 
Telephone:  {2(  2)  205-8207. 

If  you  use  a  elecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Ini  ormation  Relay  Service 
(FIRS)  at  1-801  )-877-8339. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  Grants  and  Contracts 
Services  Team  under  FOR  FURTHER 
INFORMATION  CONTACT.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Intergovernmental  Review 

All  programs  in  this  notice  (except  for 
the  Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program)  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
One  of  the  objectives  of  the  Executive 
Order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance.  This  document  provides 
early  notification  of  our  specific  plans 
and  actions  for  these  programs. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  http://ivww.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  ft«e,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  offlcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/index. 
html. 

Program  Authority:  20  U.S.C.  1405, 1461. 
1485,  and  1487. 

Dated:  July  16,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[PR  Doc.  03-18485  Filed  7-18-03;  8:45  am) 
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Methods  for  Biological  Pollutants  in 
Ambient  Water;  Final  Rule 


/ 


43272 


Federal  Register /Vol.  68.  No.  139 /Monday,  July  21,  2003 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 

[FRL-7529-7] 
RIN  2040-AD71 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants;  Analytical  Methods  for 


Biological  Po 


lutants  in  Ambient  Water 


AGENCY:  Envii  onmental  Protection 
Agency  (EPA) 

action:  Final  xile. 


summary:  By  today's  action,  EPA 
approves  test  metJiods  for  the  analysis 
of  Escherichia  coli  [E.  coli),  enterococci, 
Cryptosporidi  im  and  Ciardia  in  fresh 
ambient  water  matrices.  In  addition, 
EPA  approves  test  methods  for  the 
analysis  of  enl  erococci  in  marine 
ambient  water  matrices.  The  test 
methods  appn  ived  in  today's  rule  have 
been  publish©  i  by  the  following 
organizations:  EPA,  American  Public 
Health  Association,  American  Water 
Works  Associe  tion.  Water  Envirorunent 
Federation,  Association  of  Official 
Analytical  Ch(  mists  International,  and 
American  Soc;  ety  for  Testing  and 
Materials,  or  c  jmmercial  vendors.  EPA's 
approval  of  thdse  methods  will  help 
States,  Tribes,  communities,  and 
environmental  laboratories  better  assess 
public  health  risks  from  microbiological, 
pollutants. 

DATES:  This  re|  ;ulation  is  effective 
August  20.  20C  3.  The  incorporation  by 
reference  of  thitse  methods  is  approved 
by  the  Director]  of  the  Federal  Register 


State,  Territorial 

Governments. 

Municipalities  .... 


Industry 


on  August  20,  2003.  For  judicial  review 
purposes,  this  final  rule  is  promulgated 
as  of  1  p.m.  (Eastern  time)  on  August  4, 
2003  as  provided  at  40  CFR  23.2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  K.  Oshiro,  Engineering  and 
Analysis  Division  (4303T),  Office  of 
Science  and  Technology,  Office  of 
Water,  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  or  call  (202) 
56&-1075  or  E-mail  at 
oshiro.robin@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Potentially  Regulated  Entities 

EPA  Regions,  as  well  as  States,  Tribes, 
and  Territories  authorized  to  implement 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program, 
issue  permits  to  implement  the 
technology-based  and  water  quality- 
based  requirements  of  the  Clean  Water 
Act  (CWA).  Forty  five  States  and  one 
Territory  are  currently  authorized  to 
issue  NPDES  permits.  EPA  retains 
permit  issuance  authority  in  non- 
authorized  jurisdictions.  NPDES 
permitting  authorities  make  a  number  of 
discretionary  choices  associated  with 
permit  writing,  including  the  selection 
of  pollutants  to  be  measured  and,  in 
many  cases,  limited  in  permits.  If  EPA 
has  "approved"  (i.e.,  promulgated 
through  rulemaking)  standardised 
testing  procedures  for  a  given  pollutant, 
the  NPDES  permitting  authority  must 
specify  one  of  the  approved  testing 
procedures  or  an  approved  alternate  test 
procedure  for  the  measurements 
required  imder  the  permit.  Although 


EPA  is  including  test  methods  for  four 
biological  pollutants  in  40  CFR  136.3,  it 
recommends  their  use  for  ambient  water 
quality  monitoring  only.  EPA  is  not 
approving  these  test  methods  for 
effluent  matrices.  Therefore,  EPA 
expects  entities  operating  imder  an 
NPDES  permit  would  be  affected  by  the 
promulgation  of  these  ambient  methods 
only  where  their  permit  specifies 
ambient  monitoring  requirements  for 
the  specified  parameters. 

EPA  developed  and  recommended 
ambient  recreational  water  quality 
criteria  for  E.  coli  and  enterococci 
bacteria  and  is  considering  criteria  for 
Cryptosporidium  and  Giardia.  The 
States,  "Territories,  and  Tribes  may  adopt 
these  criteria  into  their  water  quality 
standards  and  may  issue  water  quality- 
based  permits  that  require  monitoring 
for  these  pollutants  in  ambient  waters. 
If  the  NPDES  permitting  authority 
requires  ambient  water  monitoring  in 
the  permit  for  the  specified  parameters, 
dischargers  could  be  affected  by  the 
standardization  of  testing  procedures  in 
this  rulemaking.  Generally,  the 
permitting  authority  requires  the  use  of 
methods  approved  at  40  CFR  part  136 
for  compliance  with  such  monitoring 
requirements.  If  no  approved  methods 
are  available  at  40  CFR  part  136,  then 
the  permitting  authority  has  discretion 
to  specify  the  use  of  suitable  methods. 

In  addition,  when  a  State,  Territory, 
or  authorized  Tribe  provides 
certification  of  Federal  licenses  imder 
the  CWA  section  401,  approved  testing 
procedures  generally  must  be  used 
where  applicable.  Categories  and 
entities  that  may  be  regulated  include: 


Cat  3gory 


and  Indian  Tritial 


Examples  of  potentially  regulated  entities 


States,  Territories,  and  Tribes  authorized  to  administer  the  NPDES  permitting  program. 

Publicly-owned  treatment  wort<s  with  ambient  monitoring  requirements  for  the  specified  parameters  in  their 

NPDES  pemiits. 
Industrial  facilities  with  ambient  monitoring  requirements  for  the  specified  parameters  in  their  NPDES 

permits. 


This  table  is  bot  intended  to  be 
exhaustive,  bul  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Chner  types  of  entities  not 
listed  in  the  table  could  also  be 
regidated.  To  dptermine  whether  yoiu- 
facility  or  organization  is  regulated  by 
this  action,  you  should  carefully 
examine  the  applicability  criteria  in 
parts  122  and  1|36  of  tide  40  of  the  Code 
of  Federal  Regiilations.  If  you  have 
questions  regarding  the  applicability  of 


this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0010. 
The  official  public  docket  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 


official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  EPA  West. 
Room  B102,  1301  Constitution  Avenue, 
NW..  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.  Eastern 
Time.  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
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202-566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  202- 
566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
imder  the  Federal  Register  listings  at 

h  ttpJ/www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  B.l.' 

3.  Copies  of  Consensus  Standards. 
Copies  of  the  consensus  standards  may 
be  obtained  from  the  Docket  (see  section 
B.l.).  Copies  of  the  consensus  standards 
may  also  be  obtained  from  the  following 
sources,  depending  on  the  standard. 
Copies  of  final  methods  published  by 
American  Society  for  Testing  and 
Materials  (ASTM)  are  available  for  a 
nominal  cost  through  ASTM 
International,  100  Barr  Harbor  Drive, 
West  Conshohocken,  PA  19428-2959. 
Copies  of  "Standard  Methods"  are 
available  for  a  nominal  cost  fi-om  the 
American  Public  Health  Association, 
1015  Fifteenth  Sti-eet,  NW.,  Washington, 
DC  20005.  Copies  of  Association  of 
Official  Analytical  Chemists 
International  (AOAC)  methods  are 
available  for  a  nominal  cost  ft'om  the 
Association  of  Official  Analytical 
Chemists  International,  481  N.  Frederick 
Ave.,  Suite  500,  Gaithersburg,  MD 
28077. 

I.  Statutory  Authority 

Today's  rule  is  promulgated  pursuant 
to  the  authority  of  sections  303(c), 
304(a),  304(h),  and  501(a)  of  the  Clean 
Water  Act  (CWA  or  "die  Act"),  33 
U.S.C.  1314(a),  1314(h),  1361(a).  Section 
303(c)  of  the  Act  establishes  the  basis 
for  the  current  water  quality  standeirds 
program.  This  section  requires  EPA  to 
review  and  approve  or  disapprove  State- 
adopted  water  quality  standards. 
Section  304(a)  of  the  Act  requires  the 
EPA  Administiator  to  develop  and 
publish  water  quality  criteria  associated 
with  specific  ambient  water  uses.  When 
these  criteria  are  adopted  as  State  water 
quality  standards  under  section  303(c), 
they  become  the  enforceable  maximum 


acceptable  levels  of  pollutants  in 
ambient  waters.  Section  304(h)  of  the 
Act  requires  the  EPA  Administrator  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
under  this  Act."  EPA  publishes  CWA 
analytical  method  regulations  at  40  CFR 
part  136. 

n.  Background 

A.  The  Role  of  Methods  for  Biological 
Pollutants 

To  fulfill  the  CWA's  mandate  to 
maintain  "fishable  and  swimmable" 
waters,  EPA  develops  ambient  water 
quality  criteria  based  on  a  scientific 
assessment  of  the  relationship  between 
pollutant  concentrations  and 
environmental  and  human  health 
effects.  Ambient  water  refers  to  any 
fresh,  marine,  or  estuarine  surface  water 
used  for  recreation,  propagation  of  fish, 
shellfish,  or  wildlife,  agriculture, 
industry,  navigation,  or  as  source  water 
for  drinking  water  facilities.  Ambient 
water  quality  criteria  become 
enforceable  water  quality  standards 
when  adopted  by  State,  Territorial, 
Tribal,  and  local  governments  and 
approved  by  EPA. 

For  bacterial  pollution  in  ambient 
water  designated  for  recreational  use, 
EPA  has  developed  water  quality 
criteria  for  E.  coli  in  freshwater  and  for 
enterococci  in  both  freshwater  and 
marine  waters  (51  FR  8012,  March  7. 
1986).  There  are  a  number  of  zoonotic 
diseases  of  concern  to  humans  (diseases 
transferred  from  animals  to  humans)  if 
ambient  waters  are  contaminated  with 
fecal  material  fi-om  non-human  animal 
species.  E.  coli  species  are  a  subset  of 
the  coliform  bacteria  group  that  is  part 
of  the  normal  intestinal  flora  of  humans 
and  animals  and  are  direct  indicators  of 
fecal  contamination  from  these  sources 
in  water.  Enterococci,  which  include 
Enterococcus  faecalis  and  Enterococcus 
faecium,  are  enteric  bacteria  used  to 
indicate  fecal  contamination  and  the 
possible  presence  of  pathogens  in  water. 
Based  on  previous  EPA  guidance,  total 
and  fecal  coliform  bacteria  are  included 
in  many  water  quality  standards  as 
indicators  of  bacterial  contamination 
(EPA,  1976).  More  recent 
epidemiological  studies  (Cabelli  1983. 
Dufour  1984)  described  in  Ambient 
Water  Quality  Criteria  for  Bacteria — 
1986  (EPA,  1986a),  indicate  tiiat  E.  coli 


and  enterococci  show  a  direct 
correlation  with  swimming-associated 
gastrointestinal  illness  rates,  while  fecal 
coliforms  do  not.  As  the  concentration 
of  E.  coli  and/or  enterococci  increase(s), 
the  illness  rates  also  increase.  Thus, 
using  these  indicators  as  part  of  the 
bacterial  water  quality  standards  will 
enhance  the  protection  of  human  health 
and  the  environment. 

In  addition  to  bacterial  pollution,  EPA 
is  concerned  about  waterbome  parasites 
and  developed  test  methods  for 
Cryptosporidium  and  Giardia  in 
freshwater.  These  waterbome  parasites 
have  been  found  to  be  the  causative 
agent  of  human  gastroenteritis  in  some 
contaminated  waters  and  are 
responsible  for  cases  of  severe  and 
widespread  human  illness  when  present 
in  drinking  water  supplies  as  a  result  of 
contamination  of  source  waters.  Because 
one  of  the  designated  uses  of  some 
ambient  waters  may  be  use  of  the  water 
body  as  a  drinking  water  source,  EPA 
may  develop  ambient  water  quality 
criteria  for  Cryptosporidium  and  Giardia 
in  the  future.  EPA  would  expect  to  use 
the  test  methods  discussed  in  this  action 
to  support  these  future  criteria.  By  doing 
so,  EPA  desires  to  promote  consistency 
in  the  methods  used  for  these  future 
criteria  to  ensure  that  the  data  collected 
are  of  good  quality  and  are  comparable 
for  all  freshwater.  EPA  also  wishes  to 
make  these  methods  available  for  use  by 
the  States  for  general  risk  assessments. 

By  today's  action,  EPA  is 
promulgating  test  methods  for  E.  coli, 
enterococci,  Cryptosporidium,  and 
Giardia  for  use  in  freshwaters,  and 
enterococci  for  use  in  marine  waters. 
Promulgation  of  the  bacterial  methods 
supports  the  use  of  E.  coli  and 
enterococci  as  indicators  of  fecal 
contamination  in  addition  to  fecal 
coliform  indicators  in  State.  Territorial, 
Tribal,  and  local  water  quality-based 
monitoring.  States  may  use  the  test 
methods  for  Cryptosporidium  and 
Giardia  for  different  monitoring 
purposes,  such  as  evaluating  surface 
water  occurrence  of  these  organisms  and 
the  associated  watershed  vulnerability 
for  waterbodies  designated  as  potential 
drinking  water  sources. 

This  rule  provides  uniform 
methodology  to  assist  State.  Territorial, 
Tribal,  and  local  implementation  of 
water  quality  standards,  ambient  water 
monitoring  programs,  and  public 
notification  programs  to  reduce  public 
health  risks  posed  by  biological 
pollutants  in  ambient  water.  Today's 
rule  supports  several  EPA  initiatives: 
The  Beaches  Environmental  Assessment 
Closure  and  Health  (BEACH)  Program, 
the  Beach  Action  Plan  (EPA-600-R-98- 
079),  the  Beach  Watch  Program,  the 
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As  previous  y  noted,  EPA  developed 
water  quality  c  riteria  for  enterococci  in 
both  freshwate  r  and  in  marine  waters. 
Today's  action  approves  methods  for 
measuryig  ent<  rococci  in  both 
freshwater  and!  marine  waters.  EPA  has 
not  developed  marine  criteria  for  E.  coli, 
Cryplosporidihm,  and  Giardia  because 
these  pollutants  do  not  generally 
survive  in  mar  ne  conditions.  Thus. 
EPA  has  not  id  mtified  any 
programmatic  i  leed  to  promulgate 
methods  for  thi  tse  pollutants  in  marine 
waters. 
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B.  Summary  of  Proposed  Rule 
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III.  Summary  of  Final  Rule 

EPA  is  approving  the  use  of  test 
methods  for  E.  coli,  enterococci, 
Cryptosporidium,  and  Giardia  for 
ambient  fresh  water  quality  monitoring. 
In  addition,  EPA  is  approving  the  use  of 
test  methods  for  enterococci  for  ambient 
marine  water  quality  monitoring. 
Although  EPA  believes  that  these 
methods  are  appropriate  for  ambient 
water  quality  monitoring,  the  Agency 
has  not  determined  that  these  methods 
are  acceptable  for  application  to 
matrices  other  than  ambient  waters. 

Today's  action  promulgates  the  test 
methods  described  in  the  proposed  rule 
(66  FR  45811,  August  30,  2001)  for  the 
analysis  off.  coli,  enterococci, 
Cryptosporidium,  and  Giardia  in 
ambient  water.  For  E.  coli,  approved 
methods  include  most  probable  number 
methods  (LTB-^EC-MUG,  ONPG-MUG) 
and  membrane  filtration  methods 
(mENDO— NA-MUG,  LES-ENDO— NA- 
MUG,  mFC— NA-MUG,  raTEC  agar. 
Modified  mTEC  agar.  MI  agar,  m- 
ColiBlue  24  broth).  For  enterococci, 
approved  methods  include  most 
probable  number  methods  (Azide- 
Dextrose/PSE/BHI,  MUG)  and 
membrane  filtration  methods  (mE— 'EIA 
agar,  mEI  agar).  For  Cryptosporidium, 
EPA  approves  Methods  1622  and  1623. 
For  Giardia.  EPA  approves  Method 
^623. 

The  proposed  rule  indicated  that  EPA 
intended  to  issue  guidance  on  the 
assessment  of  method  comparability  in 
conjunction  with  the  final  rule.  In  the 
record  for  today's  rule,  EPA  is  making 
available  <he  latest  version  of  the 
guidance  document,  EPA 
Microbiological  Alternate  Test 
Procedure  (ATP)  Protocol  for  Drinking 
Water.  Ambient  Water,  and  Wastewater 
Monitoring  Methods,  Guidance  (EPA- 
821-B-03-O04).  The  guidance  is  a  result 
of  the  Agency's  desire  to  develop  a 
guidance  document  to  describe  the 
process  for  seeking  EPA  approval  of 
alternate  test  procedures  (ATPs)  for 
microbiological  methods  or  new 
microbiological  methods  for  use  in 
monitoring  drinking  water,  ambient 
water,  and  wastewater.  Under  EPA's 
ATP  program,  any  person  may  apply  for 
approval  of  the  use  of  an  ATP  or  new 
method  to  test  for  a  regulated  analyte. 
EPA  anticipates  that  the  standardized 
ATP  procedures  described  in  the 
guidance  should  generally  expedite  the 
approval  of  ATPs  and  encourage  the 
development  of  innovative  methods  for 
compliance  monitoring  under  the 
National  Pollution  Discharge 
Elimination  System  (NPDES)  permit 
program.  In  addition  to  the  ATP 
process,  the  guidance  describes  the 


process  for  conducting  side-by-side 
method  comparisons  and  for  conducting 
quality  control  (QC)  acceptance  criteria- 
based  method  studies  for  EPA- 
designated  reference  methods  with  QC 
acceptance  criteria.  The  guidance 
document  serves  as  a  supplement  to  the 
ATP  program  requirements  specified  at 
40  CFR  136.4,  136.5,  and  141.27.  The 
guidance  document  may  be  revised  in 
the  future  based  on  comments  received 
from  persons  using  the  guidance,  as 
appropriate, 

IV.  Changes  From  the  Proposed  Rule 

A.  Revision  of  Method  Titles 

To  ensure  consistency  with  other  EPA 
microbiological  methods,  EPA  revised 
some  of  the  EPA  methods'  titles  and 
added  some  method  numbers.  The 
technical  content  of  these  methods  did 
not  change  from  the  versions  of  the 
methods  included  in  the  proposed  rule. 
Specifically,  EPA  adopted  the  following 
modified  titles: 

•  Method  1103.1:  Escherichia  coli  (E. 
coli)  in  Water  by  Membrane  Filtration 
using  membrane-Thermotolerant 
Escherichia  coli  Agar  (mTEC) 

•  Method  1106.1:  Enterococci  in 
Water  by  Membrane  Filtration  using 
membrane-Enterococcus-Esculin  Iron 
Agar  (mE-EIA) 

•  Method  1600:  Enterococci  in  Water 
by  Membrane  Filtration  using 
membrane-Enterococcus  Iron  Agar  (mEI) 

•  Method  1603:  Escherichia  coh  (E. 
coli)  in  Water  by  Membrane  Filtration 
using  Modified  Membrane- 
Thermotolerant  Escherichia  coli  Agar 
(Modified  mTEC) 

•  Method  1604:  Total  Coliforms  and 
Escherichia  coli  (E.  coli)  in  Water  by 
Membrane  Filtration  using  a 
Simultaneous  Detection  Technique  (Ml 
Medium) 

B.  Colisure 

EPA  included  this  method  in  the 
proposal  because  it  anticipated  that  new 
validation  data  for  ambient  waters 
would  be  provided  to  the  Agency  prior 
to  this  final  rule.  EPA  requested  such 
data  from  the  manufacturer,  but  the 
manufacturer  declined  to  conduct  the 
study.  Therefore  EPA  declines  to 
approve  this  method  and  did  not 
include  it  in  today's  final  rule. 

C.  Table  U  Protozoan  Test  Holding  Time 

The  proposal  incorrectly  indicated 
that  the  maximum  sample  holding  time 
for  the  protozoan  tests  (Cryptosporidium 
and  Giardia)  was  72  hours.  This  has 
been  changed  to  the  correct  holding 
time  of  96  hours,  as  indicated  in  the 
Methods,  which  were  included  in  the 
docket  for  the  proposal.  The  correct 
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holding  time  of  96  hours  is  clearly 
indicated  in  the  Methods  and  can  be 
found  on  page  10,  section  8.2.1  of  the 
April  2001  versions  of  Method  1622  and 
Method  1623. 

Although  footnote  1 7  of  the  proposal 
inaccurately  stated  the  technique  for 
calcidating  holding  time,  the  underlying 
methods  themselves  described  this 
technique  correctly.  The  footnote  has 
been  corrected  to  indicate  that  holding 
time  is  properly  calculated  from  the 
time  of  sample  collection  to  elution  for 
samples  shipped  to  the  laboratory  in 
bulk  and  calculated  from  the  time  of 
sample  filtration  to  elution  for  samples 
filtered  in  the  field. 

V.  Response  to  Major  Comments 

EPA  encouraged  public  participation 
in  this  rulemaking  and  requested 
comments  on  the  methods  proposed  for 
E.  coli,  enterococci,  Cryptosporidium, 
and  Giardia.  EPA  also  requested  any 
data  that  would  support  comments  on 
specific  test  methods.  Foiuteen 
stakeholders  provided  comments 
addressing  over  25  issues.  These 
stakeholders  included  four  laboratories, 
seven  regulatory  authorities,  and  three 
industries/industry  groups. 

The  following  sections  summarize 
major  comments  received  on  the 
proposed  rule  and  EPA's  response.  The 
complete  Response  to  Comments 
document  can  be  found  in  the  Docket 
for  today's  final  rule. 

A.  E.  coli  and  Enterococci  Methods  for 
Wastewater  Analysis 

Several  commenters  requested  that 
the  methods  for  E.  coli  and  enterococci 
be  approved  for  the  analysis  of 
wastewater  samples.  Since  these 
methods  were  not  validated  in 
wastewater,  they  are  not  approved  for 
use  in  that  matrix.  EPA  is  in  the  process 
of  validating  methods  for  the  analysis  of 
E.  coli  and  enterococci  in  wastewater 
and  plans  to  propose  test  methods  for 
these  bacterial  indicators  by  the  end  of 
2004. 

B.  Cryptosporidium  and  Giardia 
Methods  for  Wastewater  and  Biosolids 
Analysis 

Several  comments  advocated  the  use 
of  EPA  Method  1622  and  1623  for  the 
analysis  of  wastewater  and  biosolids 
samples;  other  comments  requested  that 
EPA  modify  and  approve  the  methods 
for  use  in  those  matrices.  EPA  has  not 
validated  these  methods  for  those  uses. 
Thus  this  final  rule  applies  only  to 
ambient  water.  If  EPA  develops  water 
quality  criteria  for  Cryptosporidium  and 
Giardia  at  a  future  time,  EPA  may 
validate  EPA  Methods  1622  and/or  1623 
for  use  in  the  NPDES  Program. 


C  Limitations  of  Determinative 
Technique  of  Proposed 
Cryptosporidium  and  Giardia  Methods 
and  Potential  for  False  Positives 

Several  comments  expressed  concern 
regarding  the  subjectivity  and 
limitations  of  the  immunofluorescence 
assay  (IFA)-based  determination 
procedure  in  EPA  Methods  1622  and 
1623  and  the  related  potential  for  false 
positives.  EPA  acknowledges  that  IFA 
relies  on  analyst  training  and  experience 
for  reliable  results.  However,  EPA 
Methods  1622  and  1623  provide  the 
analyst  with  three  microscopy  tools  to 
aid  in  the  identification  of  potential 
target  particulates  during  microscopic 
examination.  The  methods  provide 
detailed,  progressive  criteria  for 
determining  whether  a  particulate  is  a 
Cryptosporidium  oocyst  or  a  Giardia 
cyst  based  on  the  use  of  these  tools  and 
include  the  use  of  iramunomagnetic 
separation  (IMS)  as  the  sample  cleanup 
procedure  to  minimize  the  transfer  of 
non-target  particulates  to  the  slide. 
Nonetheless,  the  inherent  technical 
judgement  involved  in  the 
determinative  step  in  EPA  Methods 
1622  and  1623,  combined  in  some  cases 
with  interfering  materials  and/or  cross- 
reactivity  of  the  antibody  stain,  may  still 
lead  to  false  positives  or  false  negatives. 
Although  other  determinative 
techniques  that  are  currently  under 
development  have  the  promise  of 
providing  less-subjective  assessments  of 
the  presence  of  Cryptosporidium 
oocysts  and  Giardia  cysts  in  a  sample, 
these  techniques  are  not  yet  validated 
and  are  therefore  not  yet  appropriate  for 
EPA  approval  for  ambient  water 
monitoring.  Extensive  details  on  the 
performance  of  EPA  Methods  1622  and 
1623,  including  inter-  and  intra- 
laboratory  precision  and  recovery  of  the 
methods  at  multiple  laboratories  and  on 
a  variety  of  ambient  water  types  (i.e., 
validation),  are  provided  in  the  Results 
of  the  Interlaboratory  Validation  Study 
of  EPA  Method  1622  (EPA-821-R-01- 
027),  the  Results  of  the  Interlaboratory 
Validation  Study  of  EPA  Method  1623 
(EPA-821-R-01-028)  and  the 
Implementation  and  Results  of  the 
Information  Collection  Rule 
Supplemental  Surveys  (EPA-815-R-01- 
003),  which  were  included  in  the  docket 
for  the  proposal.  Given  the  robustness  of 
the  validation  procediu'e,  the  Agency  is 
confident  that  although  the  IFA 
technique  requires  specialized  training, 
overall,  the  methods  will  provide  for 
valid  Cryptosporidium  and  Giardia 
precision  and  recovery  for  use  in 
ambient  waters. 


D.  Application  of  Performance-Based 
Measurement  System  (PBMS)  Concept 
to  EPA  Methods  1622  and  1623 

Several  commenters  recommended 
that  the  performance  of  alternate 
antibody  reagents  be  evaluated  for  EPA 
Methods  1622  and  1623  using  a 
quantitative  PBMS  approach.  EPA 
agrees  with  the  comments,  and 
considers  the  PBMS  Tier  2  validation 
approach  described  in  Methods  1622 
and  1623,  Section  9,  to  be  appropriate 
for  antibody  stains  and  IMS.  However, 
EPA  does  not  believe  that  the  PBMS 
Tier  2  validation  approach  is  adequate 
to  assess  the  comparability  of  methods 
with  different  determinative  techniques, 
such  as  comparing  a  polymerase  chain 
reaction  (PCR)-based  method  to  an  IFA- 
based  method.  Use  of  a  different 
determinative  technique  is  generally 
considered  to  be  a  different  method, 
rather  than  a  modified  version  of  a 
method  because  it  is  usually  very 
difficult  to  compare  methods  that  use 
different  determinative  techniques.  For 
example,  the  filtration/IMS/IFA 
technique  employed  in  Methods  1622 
and  1623  differs  considerably  from 
genetic  tests  because  the  former 
measures  the  infective  form  of 
Cryptosporidium  and  Giardia,  while  the 
latter  measures  genetic  material  (DNA  or 
RNA).  Similarly,  the  membrane 
filtration  method  for  bacteria  differs 
from  an  MPN  method  for  bacteria 
because  the  former  is  a  direct 
quantitative  method,  whereas  the  latter 
employs  a  qualitative  statistical  index 
rather  than  an  actual  enumeration  of  the 
number  of  organisms  present  in  the 
sample.  An  appropriate  approach  for 
these  comparisons  would  be  to  perform 
side-by-side  tests.  This  approach  is  _, 

outlined  in  the  draft  guidance 
document,  EPA  Microbiological 
Alternate  Test  Procedure  (ATP)  Protocol 
for  Drinking  Water,  Ambient  Water,  and 
Wastewater  Monitoring  Methods, 
Guidance  (EPA-821-B-03-004). 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
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B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  c  jUection  burden  under  the 
provisions  of  he  Paperwork  Reduction 
Act.  44  U.S.C  3501  et  seq.  This  action 
promulgates  i  ew  test  methods  for  E. 
coli.  enteroco  :ci.  Cryptosporidium,  and 
Giardia  for  us  s  in  ambient  water 
monitoring  piograms.  If  the  regulating 
authority  repl  ices  the  indicator 
organism  fron  i  fecal  coliforms  to  one  of 
the  bacterial  c  rganisms  [E.  coli  or 
enterococci)  a  nd  the  relevant  NPDES 
permit  requins  ambient  water 
monitoring,  tl  en  the  permittee  would  be 
required  to  uj  3  one  of  these  approved 
methods  for  t  lese  organisms.  Currently, 
permittees  gei  lerally  are  not  required  to 
monitor  for  C  yptosporidium  or  Giardia 
because  EPA  las  not  developed  water 
quality  criteri  i  for  these  protozoans. 
^Burden  mean;  that  the  total  time,  effort, 
or  financial  re  sources  expended  by 
persons  to  ger  erate,  maintain,  retain  or 
disclose  or  pn  ivide  information  to  or  for 
a  Federal  ager  cy.  This  includes  the  time 
needed  to  revi  ew  instructions;  develop, 
acquire,  instal  and  utilize  technology 
and  systems  f(  ir  the  purpose  of 
collecting,  val  dating,  and  verifying 
information,  processing  and 
maintaining  ii  [formation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  :o  comply  with  any 
previously  ap  )licable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  1 1  collection  of 
information;  s  ;arch  data  sources; 
complete  and  'eview  the  collection  of 
information;  a  id  transmit  or  otherwise 
disclose  the  in  formation. 

An  agency  r  lay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  c  )llection  of  information 
unless  it  displ  lys  a  currently  valid  OMB 
control  numb<  r.  The  OMB  control 


numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  U.S.  Small  Business 
Administration  definitions  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  regulation  promulgates  testing 
procedures  for  the  measurement  of  E. 
coli  and  enterococci  bacteria,  and 
Cryptosporidium  and  Giardia  protozoa 
in  ambient  water.  EPA  anticipates  that 
the  methods  will  be  used  by  some  State 
regulatory  authorities  for  evaluating 
attainment  of  water  quality  standards  or 
ambient  monitoring  requirements.  EPA 
NPDES  regulations  do  not  require 
monitoring  of  ambient  water  conditions 
in  NPDES  permits.  In  a  few  instances, 
ambient  water  monitoring  requirements 
may  be  included  in  an  EPA-issued 
permit  where  site-specific 
circumstances  warrant.  EPA  regulations, 
do  however,  require  NPDES  permittees 
to  use  EPA-approved  test  methods  for 
all  monitoring  data  reported  to  the 
Agency  (40  CFR  122.21).  Consequently, 
to  the  extent  that  an  NPDES  permit 
requires  monitoring  and  reporting  of 
ambient  water  for  E.  coli,  enterococci, 
Cryptosporidium,  or  Giardia,  EPA 
approval  of  these  test  methods  arguably 
may  impose  costs  on  NPDES  permit 
holders,  including  small  entities.  EPA  is 
unaware,  however,  of  any  EPA-issued 
NPDES  permits  that  currently  require 
monitoring  of  ambient  water  for  such 
pollutants.  Hence,  EPA  does  not  expect 
approval  of  these  methods  to  impose 
any  additional  costs  as  a  result  of  their 
applicability  to  EPA  issued  permits.  As 


noted  above,  EPA's  NPDES  regulations 
do  not  require  monitoring  of  ambient 
water  conditions.  Consequently,  to  the 
extent  that  a  State  requires  such 
monitoring,  those  requirements  are 
imposed  under  State,  rather  than 
Federal,  authority.  Because  States  have 
the  discretion  not  to  require  such 
monitoring,  any  increased  costs  to  small 
entities  arising  from  use  of  the  methods 
approved  by  EPA  today  that  are 
imposed  as  a  result  of  State  law  are  not 
attributable  to  this  regulation. 

Nonetheless,  EPA  evaluated  these 
potential  costs  to  determine  whether 
EPA  approval  of  the  methods  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  As  previously 
noted.  States  may  require  ambient  water 
monitoring  to  evaluate  attainment  of 
water  quality  standards.  A  few  States 
currently  require  NPDES  permit  holders 
to  monitor  ambient  waters.  Thus,  some 
NPDES  permittees  are  already  testing 
ambient  water  for  these  parameters.  The 
impact  of  using  EPA  approved  methods 
for  such  dischargers  may  represent  little 
or  no  increased  burden  since,  for  these 
permittees,  the  replacement  of  fecal 
coliforms  with  E.  coli  or  enterococci 
would  simply  require  different  methods. 

The  small  entities  that  might  be 
affected  by  this  rule  include  small 
governmental  jurisdictions  that  have 
publicly-owned  treatment  works 
(POTWs)  and  small  businesses  with 
water  quality-based  discharge- permits. 
The  average  costs  for  total  and  fecal 
coliform  were  comparable  to  those  for  E. 
coli  and  enterococci  ($35)  because  the 
analytical  procedures  generally  employ 
similar  techniques,  media,  equipment, 
and  require  comparable  laboratory  time 
and  effort.  Some  States  are  already  using 
the  methods  for  E.  coli  and  enterococci 
in  State  ambient  water  quality 
monitoring  programs.  This  rule  would 
formalize  current  practice  in  those 
States.  Furthermore,  EPA  expects  that 
any  modest  potential  increase  in  costs 
for  enterococci  analyses  will  be  reduced 
once  the  promulgated  methods  are 
broadly  implemented  by  environmental 
laboratories  and  State  water  quality 
monitoring  programs. 

EPA  also  reviewed  the  costs  for 
testing  for  Cryptosporidium  and 
Giardia.  The  costs  for  Methods  1622  and 
1623  analysis  of  Cryptosporidium  and 
Giardia  range  from  $400  to  $500  for 
each  sample  (with  matrix  spikes  being 
assessed  as  individual  samples)  for  each 
method.  Because  of  the  relatively  high 
costs,  EPA  does  not  anticipate  that  these 
test  methods  will  be  used  for  daily  or 
ongoing  monitoring,  but  they  may  be 
used  for  program-specific  occurrence 
assessments. 
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The  purpose  of  this  rule  is  only  to 
make  these  methods  available  to  States, 
Tribes,  and  municipalities  that  may 
want  to  use  them  for  ambient  water 
monitoring.  The  costs  associated  with 
Cryptosporidium  and  Giardia  analysis 
would  not  be  a  Federally-mandated 
cost,  but  rather  would  emanate  from  a 
State's  adoption  of  ambient  monitoring 
requirements  or  other  identified  needs 
such  as  evaluation  of  Best  Managpment 
Practices  (BMPs)  or  downstream 
impacts  of  wastewater  treatment  plant 
effluents  or  other  identified  needs.  The 
inclusion  of  these  test  methods  in  40 
CFR  136.3  is  intended  to  make  these  test 
methods  available  to  States  and  others 
for  use  in  water  quality  monitoring 
programs.  While  monitoring  for  these 
protozoans  may  be  beneficial  since 
these  organisms  may  be  ingested  from 
recreational  and  source  waters,  EPA  is 
not  establishing  any  compliance 
monitoring  requirements  for  these 
pollutants.  Therefore,  EPA  believes  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal, 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  Tribal, 
and  local  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  the 


notification  of  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  for 
State,  Tribal,  and  local  governments  or 
the  private  sector  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  Tribal,  and  local  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  This  rule  makes  available 
testing  procedures  for  E.  coli, 
enterococci,  Cryptosporidium,  and 
Giardia  that  may  be  used  by  a  State, 
Territorial,  Tribal  or  local  authority  for 
compliance  with  water  quality 
standards  or  ambient  monitoring 
requirements  when  testing  is  otherwise 
required  by  these  regulatory  authorities. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  As  discussed  above, 
under  the  Regulatory  Flexibility  Act,  the 
economic  impact  on  small  entities  is 
anticipated  to  be  small.  It  would  not 
significantly  affect  them  because  any 
incremental  costs  incurred  are  small, 
and  it  would  not  uniquely  affect  them 
because  it  would  affect  entities  of  all 
sizes  depending  upon  whether  testing 
for  these  bacteria  or  protozoa  is 
otherwise  required  by  a  regulatory 
authority.  Further,  monitoring  for  small 
entities  is  generally  expected  to  be  less 
frequent  than  monitoring  for  larger 
entities.  Thus,  today's  rule  also  is  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
promulgates  new  analytical  methods  for 
conducting  analysis  of  ambient  water 
for  enumeration  of  E.  coli,  enterococci, 
Cryptosporidium,  or  Giardia.  EPA  does 
not,  however,  require  use  of  these 
methods  under  this  rule.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

Although  Executive  Order  13132  does 
not  apply  to  this  rule,  EPA  did  consult 
with  representatives  of  State  and  local 
governments  in  developing  the 
proposed  regulation.  In  fact,  it  was  State 
representatives  who  requested  that  EPA 
include  test  methods  for  these  biological 
pollutants  in  40  CFR  136.3  because  they 
want  to  use  EPA  approved  test  methods 
for  ambient  water  monitoring.  EPA 
included  a  number  of  test  methods 
currently  being  used  by  States  for  these 
pollutants  in  today's  rulemaking.  In  the 
spirit  of  Executive  Order  13132,  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicited  comment  on  the  proposed  rule 
from  State  and  local  officials.  No 
significant  concerns  were  raised  by 
commenters  about  these  methods. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  the  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Today's  rule  promulgates  new  analytical 
methods  for  conducting  analysis  of 
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ambient  wate  r 
coli,  enterocc  cci 
Giardia.  EPA 
use  of  these 
Thus,  Executive 
apply  to  this 
spirit  of  Execiitive 
consistent 
communications 
tribal  goi 

solicited  comtnent 
from  tribal  o 
conmients 
Executive  Or|er 
to  this  rule. 


fie 
frcm 


G.  Executive 
Children  Froi^ 
Risks  and  Sa 


for  enumeration  of  E. 
Cryptosporidium,  or 
does  not,  however,  require 
liiethods  under  this  rule. 
Order  13175  does  not 
rule.  Moreover,  in  the 
Order  13175, and 
EPA  policy  to  promote 
between  EPA  and 
ts,  EPA  specifically 
on  the  proposed  rule 
ials.  EPA  did  not  receive 
Tribal  officials.  Thus, 
13175  does  not  apply 


I  Jrder  13045:  Protection  of 
Environmental  Health 
Risks 


)3tyi 

Executive  C  irder  13045  (62  FR  19885, 
April  23, 199  )  applies  to  any  rule  that: 
(1)  Is  determi  led  to  be  "economically 
significant"  a  i  defined  under  Executive 
Order  12866,  md  (2)  concerns  an 
environments  1  health  or  safety  risk  that 
EPA  has  reasc  n  to  believe  may  have  a 
disproportion  3te  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  m  ust  evaluate  the 
enviroiunentaJ  health  or  safety  effects  of 
the  planned  ri  de  on  children,  and 
explain  why  t  le  planned  regulation  is 
preferable  to  ( ther  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  the  Executive  Order 
because  it  is  ri  ot  "economically 
significant"  ai  defined  in  Executive 
Order  12866.  ='urther,  it  does  not 
concern  an  en  vironmental  health  or 
safety  risk  tha :  EPA  has  reason  to 
believe  may  h  ive  a  disproportionate 
effect  on  chik  ren. 


H.  Executive 
Significantly 
Distribution, 


C  )rder  1321 1 :  Actions  That 
Significantly  ^  [ffect  Energy  Supply, 
Use 


en 


This  rule  is 
Order  13211. 
Regulations 
Energy  Suppl' 
FR  28355  (Ma  r 


Qot  subject  to  Executive 
Actions  Concerning 

Significantly  Affect 
,  Distribution,  or  Use"  (66 
22,  2001))  because  it  is 


Tiat 


Parameter  ark 

units 


Bacteria: 

1.  Coliform 
(fecal), 
number 
100  mL. 


not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995, 
("NTTAA"),  Public  Law  104-113. 
section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
material  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget  (OMB), 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  Therefore,  the  Agency 
conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  EPA's  search  of 
the  technical  literature  revealed  several 
consensus  methods  appropriate  for 
enumerating  E.  coli  and  enterococci  in 
ambient  waters.  Accordingly,  methods 
for  E.  coli  and  enterococci  published  by 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  ASTM,  and 
AOAC-International  are  included  for 
promulgation  and  are  listed  in  Table  LA 
at  the  end  of  this  document  (see 
footnotes  4,  10,  and  11,  respectively,  for 
the  complete  citations).  No  voluntary 
consensus  standards  were  found  for 
Cryptosporidium  or  Giardia. 

J.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA), 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 


promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
carmot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  on  August  20,  2003. 

List  of  Subjects  in  40  CFR  Part  136 

Environmental  protection. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated;  July  11,  2003. 
Linda  J.  Fisher, 

Acting  Administrator. 

■  For  the  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  136— GUIDELINES 
ESTABLISHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

■  1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h),  307,  and 
501(a),  Pub.  L.  95-217,  91  Stat.  1566,  et  seq. 
(33  U.S.C.  1251,  et  seq.)  (The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977.) 

■  2.  Section  136.3  is  amended: 

■  a.  In  paragraph  (a)  by  revising  Table  lA. 

■  b.  In  paragraph  (b)  by  revising 
references  (10),  (34),  (38)  and  (39)  and 
adding  references  (52)  through  (62). 

■  c.  In  Table  II  to  paragraph  (e)  by 
revising  entries  to  the  Section  labeled 
"Table  lA — Bacteria  Tests,"  to  read  as 
follows: 
***** 

(a)  *  *  * 


Table  IA.— List  of  Approved  Biological  Methods 


pjr 


Method  ^ 


Most  Probable 
Number  (MPN), 
5  tube  3  dilu- 
tion, or 

Membrane  filter 
(MF)2,  single 
step. 


EPA 


p.  1323 


p.  1243 


Standard  methods  18th, 
19th,  20th  Ed. 


92210  E-* 


9222D* 


ASTM 


AOAC 


USGS 


B-0050- 
855 


Other 
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Table  IA.— List  of  Approved  Biological  Methods— Continued 

Parameter  and 
units 

Method  1 

EPA 

^SfetrtSard  methods  18th, 
19th,  20th  Ed. 

ASTM 

AOAC 

USGS                   Other 

2.  Colifomi 

MPN,  5  tube,  3  di- 

p. 1323 

9221CE'' 

(fecal)  in 

lution,  or 

presence  of 

. 

chlorine, 

number  per 

i 

100  mL 

MF,  single  step^  .. 

p.  1243 

9???D4 

3.  Colifomi 

MPN,  5  tube,  3  di- 

p. 1143 

92218" 

(total),  num- 

lution, or 

ber  per  100 

. 

mL. 

* 

MF2,  single  step 
or  two  step. 

p.  1083 

92228'' 

8-0025- 
855 

4.  Coliform 

MPN,  5  tube,  3  di- 

p. 1143 

92218* 

(total),  in 

lution,  or 

presence  of 

chlorine, 

numt>er  per 

100  mL 

MF2  with  enrich- 
ment. 

p.  1 1  1  3 

9222(8+8.50)* 

5.  E.  coli, 

MPN ''9 15^  mul- 

9221B.1/9221F*i2i* 

number  per 

tiple  tube,. 

100  mL28. 

multiple  tube/mul- 

92238*13 

991.15'i 

Colilert®  13.17 

tiple  well. 

Colilert- 

18®  13.16.17 

MF2.6.7.8.9tw0 

9222B/9222G*'9 

d 

step,  or 

1103.1  20 

9213D* 

D5392- 
9310 

- 

single  step  

160321 

160422 

mColiBue24i8 

6.  Fecal 

MPN,  5  tube,  3  di- 

p. 1393 

92308* 

streptococc- 

lution. 

i,  number 

per  100  mL 

MF2,  or 

p.  1363 

8-0055- 

855 

Plate  count  

p.  143* 

7. 

MPN  7.  9  mul- 
tiple tube. 

r       '    ■** 

92308* 

Enterococci, 

number  per 

100  mL 

multiple  tube/mul- 
tiple well. 

D6503- 

99 '0 

Enterotert®i3  23 

••••• 

MF  2.6.7.8.9  two 

1106.12* 

9230C* 

D5259- 

- 

step. 

9210 

single  step,  or 

160025 

- 

Plate  count  

p.  1433 

Protozoa: 

^ 

8. 

Filtration/IMS/FA  .. 

162226 

Cryptospori- 

162327 

dium^. 

- 

9.  Giardia^  .. 

Filtration/IMS/FA  .. 

162327 

t 

^ 

Aquatic  Toxicity: 

10.  Toxicity, 

Ceriodaphnia 

2002.029 

acute,  fresh 

dubia  acute. 

' 

water  orga- 

nisms. 

V 

LC50,  per- 

cent effluent. 

Daphnia  puplex 
and  Daphnia 
magna  acute. 

2021.029 

- 
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Table  IA.— List  of  Approved  Biological  Methods— Continued 

Parameter  anc 
units 

Method ' 

EPA 

Standard  methods  18th, 
19th,  20th  Ed. 

ASTM 

AOAC 

USGS 

other 

Fathead  Minnow, 

2000.029 

Pimephales 

promelas,  and 

Bannerfin  shin- 

er, Cyprineila 

- 

leedsi,  acute. 

Rainbow  Trout, 

2019.029 

Oncorhynchus 

mykiss.  and 

brook  trout. 

Salvelinus 

fontinalis,  acute. 

1 1 .  Toxicity, 

Mysid,  Mysidopsis 

2007.029 

acute,  esti 

-  i      bahia,  acute. 

• 

arine  and 

marine  or- 

ganisms 0 

the  Atlanti 

; 

Ocean  an 

GuHof 

Mexico, 

LC50,  per 

cent  effiue 

It. 

Sheepshead  Min- 
now, 

Cyprinodon 
variegatus, 
acute. 

Silverside, 

2004.029 
2006.029 

• 

X 

'■ 

Menidia 

beryllina, 

Menidia 

menidia,  and 

Menidia 

peninsulae, 

acute. 

. 

% 

, 

12.  Toxicity, 

Fathead  minnow. 

1000.030 

chronic. 

Pimephales 

.' 

fresh  wate 

promelas.  larval 

organisms 

sun/ival  and 

'^' 

NOEC  or 

growth. 

IC25,  per- 

cent effiue 

It. 

Fathead  minnow, 
Pimephales 

1001.03° 

« 

promelas,  em- 
bryo-larval sur- 
vival and 
teratogenicity. 

Daphnia, 
Ceriodaphnia 
dubia,  survival 
and  reproduc- 
tion. 

Green  alga, 
Selenastrum 
capricomutum, 
growth. 

1002.030 
1003.030 

' 

13.  Toxicity, 

Sheepshead  min- 

1004.031 

• 

chronic,  ei 

now, 

tuarine  an 

1          Cyprinodon 

marine  or- 

variegatus, lar- 

, 

ganisms  0 

val  survival  and 

'      the  Atlanti 

growth. 

Ocean  an< 

Gulf  of 

■ 

Mexico, 

NOEC  or 

• 

IC25,  per- 

cent effiue 

it. 

• 

V' 

- 
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Table  IA.— List  of  Approved  Biological  Methods— Continued 


Parameter  and 
units 

Method  1 

EPA 

Standard  methods  18th, 
19th,  20th  Ed. 

ASTM 

AOAC 



USGS 

Other 

Sheepshead  min- 

1005.03' 

now, 

Cyprinodon 

variegatus,  em- 

bryo-larval sur- 

vival and 

teratogenicity. 

Inland  silverside, 

1006.031 

Menidia 

beryllina,  larval 

- 

survival  and 

- 

growth. 

Mysid,  Mysidopsis 

1007.031 

bahia,  survival. 

- 

growth,  and  fe- 

cundity.          ' 

Sea  urchin, 

1008.031 

Arbacia 

punctulata,  fer- 
tilization. 

Notes  to  Table  IA: 

1  The  method  must  be  specified  when  results  are  reported. 

2  A  0.45  '???m  membrane  filter  (MF)  or  other  pore  size  certified  by  the  manufacturer  to  fully  retain  organisms  to  be  cultivated  and  to  be  free  of 
extractables  which  could  Interfere  with  their  growth. 

3USEPA.  1978.  Microbiological  Methods  for  Monitoring  the  Environment,  Water,  and  Wastes.  Environmental  Monitoring  and  Suppon  Labora- 
tory, U.S.  Environmental  Protection  Agency,  Cincinnati,  Ohio.  EPA/600/8-78/017. 

"APHA.  1998,  1995,  1992.  Standard  Methods  for  the  Examination  of  Water  and  Wastewater.  American  Public  Health  Association  20th  19th 
and  18th  Editions.  Amer.  Publ.  HIth.  Assoc.,  Washington,  D.C. 

•5  USGS.  1989.  U.S.  Geological  Survey  Techniques  of  Water-Resource  Investigations,  Book  5,  Laboratory  Analysis,  Chapter  A4  Methods  for 
Collection  and  Analysis  of  Aquatic  Biological  and  Microbiological  Samples,  U.S.  Geological  Survey,  U.S.  Department  of  Interior.  Reston  Virginia 

6  Because  the  MF  technique  usually  yields  low  and  variable  recovery  from  chlonnated  wastewaters,  the  Most  Probable  Number  method  will  be 
required  to  resolve  any  controversies. 

''Tests  must  be  conducted  to  provide  organism  enumeration  (density).  Select  the  appropriate  configuration  of  tubes/filtrations  and  dilutions/vol- 
umes to  account  for  the  quality,  character,  consistency,  and  anticipated  organism  density  of  the  water  sample. 

8  When  the  MF  method  has  not  been  used  previously  to  test  ambient  waters  with  high  turbidity,  large  number  of  noncolifomi  bacteria  or  sam- 
ples that  may  contain  organisms  stressed  by  chlorine,  a  parallel  test  should  be  conducted  with  a  multiple-tube  technique  to  demonstrate  aoDllca- 
bility  and  comparability  of  result^. 

9 To  assess  the  comparability  of  results  obtained  with  individual  methods,  it  is  suggested  that  side-by-side  tests  be  conducted  across  seasons 
of  the  year  with  the  water  samples  routinely  tested  In  accordance  with  the  most  current  Standard  Methods  for  the  Examination  of  Water  and 
Wastewater  or  EPA  alternate  test  procedure  (ATP)  guidelines. 

10  ASTM.  2000,  1999,  1996.  Annual  Book  of  ASTM  Standards— Water  and  Environmental  Technology.  Section  11  02  American  Societv  for 
Testing  and  Materials.  100  Barr  Hartxjr  Drive,  West  Conshohocken,  PA  19428. 

11  AOAC.  1995.  Official  Methods  of  Analysis  of  AOAC  International,  16th  Edition,  Volume  I,  Chapter  17.  Association  of  Official  Analytical 
Chemists  International.  481  North  Frederick  Avenue,  Suite  500,  Gaifhersburg,  Maryland  20877-2417. 

i2The  multiple-tube  fermentation  test  is  used  in  9221B.1.  Lactose  broth  may  be  used  in  lieu  of  lauryl  tryptose  broth  (LTB),  if  at  least  25  parallel 
tests  are  conducted  between  this  broth  and  LTB  using  the  water  samples  normally  tested,  and  this  companson  demonstrates  that  the  false-posi- 
tive rate  and  false-negative  rate  for  total  coliform  using  lactose  broth  is  less  than  10  percent.  No  requirement  exists  to  mn  the  completed  phase 
on  1 0  percent  of  all  total  coliform-positive  tubes  on  a  seasonal  basis. 

13  These  tests  are  collectively  known  as  defined  enzyme  substrate  tests,  where,  for  example,  a  substrate  Is  used  to  detect  the  enzyme 
Pglucuronidase  produced  by  E.  coli. 

I'' After  prior  enrichment  in  a  presumptive  medium  for  total  colifomi  using  9221B.1,  all  presumptive  tubes  or  bottles  showing  any  amount  of 
gas,  growth  or  acid'ty  within  48  h  ±  3  h  of  incubation  shall  be  submitted  to  9221 F.  Commercially  available  EC-MUG  media  or  EC  media  suoole- 
mented  in  the  laboratory  with  50  ng/mL  of  MUG  may  be  used. 

15  Samples  shall  be  enumerated  by  the  multiple-tube  or  multiple-well  procedure.  Using  multiple-tube  procedures,  employ  an  appropriate  tube 
and  dilution  configuration  of  the  sample  as  needed  and  report  the  Most  Probable  Number  (MPN).  Samples  tested  with  Colilert®  may  be  enumer- 
ated with  the  multiple-well  procedures,  Quanti-Tray®  or  Quanti-Tray®  2000,  and  the  MPN  calculated  from  the  table  provided  bv  the  manufac- 
turer. ' 

i6Colilert-18®  is  an  optimized  formulation  of  the  Colilert®  for  the  determination  of  total  conforms  and  E.  co// that  provides  results  within  18  h 
of  incubation  at  35°C  rather  than  the  24  h  required  for  the  Colilert®  test  and  is  recommended  for  manne  water  samples 

17  Descnpfions  of  the  Colilert®,  Colilert-18®,  Quanti-Tray®,  and  Quanti-Tray®/2000  may  be  obtained  from  IDEXX  Laboratories  Inc  One 
IDEXX  Drive,  Westbrook,  Maine  04092. 

18A  description  of  the  mColiBlue24"  test,  Total  Colifomis  and  E.  coli.  Is  available  from  Hach  Company,  100  Dayton  Ave.,  Ames  IA  50010 

19  Subject  total  coliform  positive  samples  determined  by  9222B  or  other  membrane  filter  procedure  to  9222G  using  NA-MUG  media 

20USEPA.  2002.  Method  1103.1:  Escherichia  coli  (E.  coll)  In  Water  By  Membrane  Filtration  Using  membrane-Thermotolerant  Escherichia  coli 
Agar  (mTEC).  U.S.  Environmental  Protection  Agency,  Office  of  Water,  Washington  DC.  EPA-821-R-02-020. 

21USEPA.  2002.  Method  1603:  Escherichia  coli  (£.  coll)  In  Water  By  Membrane  Filtration  Using  Modified  membrane-Thermotolerant  Esch- 
erichia coli fKgar  (  modified  mTEC).  U.S.  Environmental  Protection  Agency,  Office  of  Water,  Washington  DC.  EPA-821-R-02-023. 

22  Preparation  and  use  of  Ml  agar  with  a  standard  membrane  filter  procedure  is  set  forth  in  the  article,  Brenner  et  al.  1993.  'New  Medium  for 
the  Simultaneous  Detection  of  Total  Coliform  and  Escherichia  coli  in  Water."  Appl.  Environ.  Microbiol.  59:3534-3544  and  in  USEPA.  2002  Meth- 
od 1604:  Total  Coliforms  and  Escherichia  coll  (E.  coli)  in  Water  by  Membrane  Filtration  by  Using  a  Simultaneous  Detection  Technique  (Ml  Me- 
dium). U.S.  Environmental  Protection  Agency,  Office  of  Water,  Washington  DC.  EPA  821-R-O2-024. 

23 A  description  of  the  Enterolert  ®  test  may  be  obtained  from  IDEXX  Laboratories,  Inc.,  One  IDEXX  Drive,  Westbrook,  Maine  04092. 

2"  USEPA.  2002.  Method  1106.1:  Enterococci  In  Water  By  Membrane  Filtration  Using  membrane-Enterococcus-Esculin  Iron  Agar  (mE-EIA) 
U.S.  Environmental  Protection  Agency,  Office  of  Water,  Washington  DC.  EPA-821-R-02-021. 

25  USEPA.  2002.  Method  1600:  Enterococci  in  Water  by  Membrane  Filtration  Using  membrane-Enterococcus  Indoxyl-B-D-Glucoside  Agar 
(mEI).  U.S.  Environmental  Protection  Agency,  Office  of  Water,  Washington,  DC.  EPA-821-R-02-022. 
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2«  Method  1623  uses  filtration,  concentration,  immunomaanetic  separation  of  oocysts  from  captured  material,  immunofluorescence  assay  to  de- 
termine concentriations,  and  confirmation  througti  vital  dye  staining  and  differential  interference  contrast  microscopy  for  \he  detection  of 
Cryptosporidium.  USEP A.  2001.  Method  1622:  Cryptosporidium  in  Water  by  Filtration/IMS/FA.  U.S.  Environmental  Protection  Agency,  Office  of 
Water.  Washington  DC.  EPA-821-R-01-026. 

2' Method  1623  uses  filtration,  concentration,  immunomagnetic  separation  of  oocysts  and  cysts  from  captured  material,  immunofluorescence 
assay  to  determine  concentrations,  and  confirmation  through  vital  dye  staining  and  differential  interference  contrast  microscopy  for  the  simulta- 
neous detection  (if  Cryptosporidium  and  Giardia  oocysts  and  cysts.  USEPA.  2001.  Method  1623.  Cryptosporidium  and  Giardia  in  Water  by  Filtra- 
Environmental  Protection  Agency,  Office  of  Water,  Washington  DC.  EPA-821-F1-01-025. 

28  Recommend  5d  for  enumeration  of  target  organism  in  ambient  water  only. 

^  USEPA.  Octotjer  2002   Methods  for  ((Measuring  the  Acute  Toxicity  of  Effluents  and  Receiving  Waters  to  Freshwater  and  Marine  Organisms. 

Environmental  Protection  Agency,  Office  of  Water,  Washirigton  DC.  EPA/821 /R-02/01 2. 

3°  USEPA.  October  2002.  Short-term  Methods  for  Estimating  the  Chronic  Toxicity  of  Effluents  and  Receiving  Waters  to  Freshwater  Organisms. 
Fourth  Edition.  U.S.  Environmental  Protection  Agency.  Office  of  Water,  Washington  DC.  EPA/821 /R-02/01 3. 

3'  USEPA.  October  2002.  Short-term  Methods  for  Estimating  the  Chronic  Toxicity  of  Effluents  and  Receiving  Waters  to  Marine  and  Estuarine 
Organisms.  Third  Edition.  U.S.  Environmental  Protection  Agency,  Office  of  Water,  Washington  DC.  EP/V821/R-^2/014. 
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Table  II.— Required  Containers,  Preservation  Techniques,  and  Holding  Times 


Parameter  No./name 


Container  ^ 


Preservation  2,3 


Maximum  holding 
time" 
(hours) 


Table  lA — Bacteria  Tests: 

1-5    Conform,  total,  fecal,  and  £.  CO/; PP,  G  Cool,  <10^C,  0.008%  Na^S^O,''  6 

6  Fecal  s/reptococc/ PP,  G  Cool,  <10°  0.008%  Na-SO,^  6 

7  Enterocci PP.  G Cool,  <10°  0.008%  Na^S^O,^  6 

Table  lA— Protozoa  Tests:  - 

8  Cryptosporidium  LDPE  :.'. 0-8=C  96i' 

9  Giardia LDPE  0-8=C !...!!!!!!I!!!"!I!I."I  96"^ 


'  Polyethylene  (P)  or  glass  (G).  For  bacteria,  plastic  sample  containers  must  be  made  of  sterilizable  materials  (polypropylene  [PP]  or  other 
autoclavable  plastic).  For  protozoa,  plastic  sample  containers  must  be  made  of  low-density  polyethylene  (LDPE). 

2  Sample  preservation  should  be  performed  immediately  upon  sample  collection.  For  composite  chemical  samples,  each  aliquot  should  be  pre- 
served at  the  time  of  collection.  When  use  of  an  automated  sampler  makes  it  impossible  to  preserve  each  aliquot,  then  chemical  samples  may 
be  preserved  by  maintaining  at  4°C  until  compositing  and  sample  splitting  is  completed. 

3  When  any  sample  is  to  be  shipped  by  common  carrier  or  sent  through  the  United  States  Mails,  it  must  comply  with  the  Department  of  Trans- 
portation Hazardous  Matenals  Regulations  (49  CFR  part  172).  The  person  offering  such  material  for  transportation  is  responsible  for  ensunng 
such  compliance.  For  the  preservation  requirements  of  Table  II,  the  Office  of  Hazardous  Materials,  Transportation  Bureau.  Department  of  Trans- 
portation, has  determined  that  the  Hazardous  Materials  Regulations  do  not  apply  to  the  following  materials:  Hydrochlonc  acid  (HCI)  in  water  solu- 
tions at  concentrations  of  0.04%  by  weight  or  less  (pH  about  1.96  or  greater);  Nitric  acid  (HNO,)  in  water  solutions  of  0.15%  by  weight  or  less 
(pH  about  1.62  or  greater);  Sulfunc  acid  (H;S04)  in  water  solutions  of  concentrations  of  0.35%  by  weight  or  less  (pH  about  1  15  or  greater)  and 
Sodium  hydroxide  (NaOH)  in  water  solutions  at  concentrations  of  0.080%  by  weight  or  less  (pH  about  12.30  or  less). 

"  Samples  should  be  analyzed  as  soon  as  possible  after  collection.  The  times  listed  are  the  maximum  times  that  samples  may  be  held  before 
analyses  and  still  be  considered  valid.  Samples  may  be  held  for  longer  periods  only  if  the  permittee,  or  monitoring  laboratory,  has  data  on  file  to 
show  that  for  the  specific  types  of  samples  under  study,  the  analytes  are  stable  for  the  longer  time,  and  has  received  a  variance  from  the  Re- 
gional Administrator  under  §  136.3(e).  Some  samples  may  not  be  stable  for  the  maximum  time  penod  given  in  the  table.  A  permittee  or  moni- 
toring laboratory  is  obligated  to  hold  the  samples  for  a  shorter  time  if  knowledge  exists  to  show  that  this  is  necessary  to  maintain  sample  stability. 
See  §  136.3(e)  for  details.  The  term  "analyze  immediately"  usually  means  within  15  minutes  or  less  of  sample  collection. 

5  Should  only  be  used  in  the  presence  of  residual  chlorine. 

'6  Sufficient  ice  should  be  placed  with  the  samples  in  the  shipping  container  to  ensure  that  ice  is  still  present  when  samples  arrive  at  the  lab- 
oratory. However,  even  if  ice  is  present  when  the  samples  amve,  it  is  necessary  to  immediately  measure  the  temperature  of  the  samples  and 
confirm  that  the  4  C  temperature  maximum  has  not  been  exceeded.  In  the  isolated  cases  where  it  can  be  documented  that  this  holding  tempera- 
ture can  not  be  met,  the  pennittee  can  be  given  the  option  of  on-site  testing  or  can  request  a  vanance.  The  request  for  a  variance  should  include 
supportive  data  which  show  that  the  toxicity  of  the  effluent  samples  is  not  reduced  because  of  the  increased  holding  temperature 

I'' Holding  time  is  calculated  from  time  of  sample  collection  to  elution  for  samples  shipped  to  the  laboratory  in  bulk  and  calculated  from  the  time 
of  sample  filtration  to  elution  for  samples  filtered  in  the  field. 


[FR  Doc.  03-18155  Filed  7-18-03;  8:45  am] 
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110 39503 

117 42331.43066 

147 40229 

165 40231,  40859>,  41091, 

41764,41982,41984 

36  CFR 

Proposed  Rules: 

7 43068 

219 41864 

294 41864,41865 

37  CFR 

1 41532 

260 39837 

38  CFR 

3 42602 

21 42977 


39  CFR 

111 40774 

40  CFR 

51 39842 

52 39457,  40520,  40528, 

40782,  40786,  40789,  41083, 
42172,42978,42981 

62 40531 

63 42603 

70 40528 

80 39018 

81 40789 

82 41925,42884 

131 40428 

136 43272 

180 39428,  39435,  39460, 

39462,  39846,  40178,  40791, 
40803,  41271,  41535,  41927 

271 42605 

300 41273 

Proposed  Rules: 

19 39882 

27 39882 

51 39888 

52 39041,  39506,  40233, 

40617,  40861,  40864,  40865, 

41987,  42174,  42653,  42657, 

43069 

62 40618 

70 40617,40871 

81 42657 

136 41988 

180 41989 

271 42662 

41  CFR 

Proposed  Rules: 

105-55 42170 

105-56 41093 

105-550 41274 

105-570 41290 

301-50 40618 

42  CFR 

412 41860 

43  CFR 

10 39853 

44  CFR 

64 39019 

65 39021 

67 39023 

Proposed  Rules: 

67 39042,  39044,  39046 

46  CFR 

2 39292,41915 

7 42595 

28 42595 

31 39292,41915 

71 39292,41915 

91 39292,  41915 

115 : 39292,41915 

126 39292,41915 

176 39292,41915 

47  CFR 

0 39471 

1 42984 

21 42984,43002 

22 42290,42984 

24 42984 

27.. : 42984 
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32 38641 

52 43003,43009 

54 38642,  39471,  41936 

64 40184,  41942,  43010 

73 38643,  40185,  40186, 

40187,  41284,  41724,  42608, 
42609,  42984 

74 41284 

80 42984 

90 42296,  42984 

95 „ 42984 

101 ,'. 42610,  42984 

Proposed  Rules: 

1 40876 

52 43070 


54 41996,42333 

73 40237,  42662,  42663, 

42664,  42665,  42666 
90 42337 

48  CFR 

Ch.  10 39854,  42717 

501 41286 

538 41286 

552 41286 

Proposed  Rules: 

15 40466 

30 40104 

31 40466 

52 40104 


49  CFR 

541 39471 

Proposed  Rules: 

192 41768 

390 .......42339 

391 42339 

50  CFR 

17 39624,40076 

20 43010 

21 43010 

92 43010 

223 41942 

229 41725 

300 39024 


600 42613 

648 40808,  41945 

660 40187,  41085,  42643 

679 40811,  40812,  41085, 

41086,  41946.  43030 
Proposed  Rules: 

17 39507,  39892,  42666 

20 42546 

229 40888 

600 .40892,  42360,  42668, 

42669,  42670,  43072 

635 41103,  41769 

648 41535,42671 

697 39048,  42360,  43074 


IV 
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REMINDERS 

The  items  In  thts 
edJtonally  comp  led 
to  Federal  Registe 
Inclusion  or  exclusion 
this  list  has  no 
significance. 


list  were 
as  an  aid 
r  users, 
frooi 
legal 


RULES  GOING  INTO 
EFFECT  JULY  21,  2003 


I 


DEFENSE  DEPARTMENT 

Vocational  rehaljilitation  and 
education: 
Veterans  education — 


Montgomeri ' 
Selected 
payable 
published 
commenti  i 
30-99;  pifJlished 
03  [FR 

ENVIR0NMEN11AL 
PROTECTION  ikGENCY 


rates 


Gl  Bill- 
Reserve 
Increase; 
7-21-03; 
due  by  12- 
7-2V 
18435] 


Air  programs 

promulgation; 

for  designatec 

pollutants: 

Vermont;  pubfshed 
comments 
03;  published 
03-12863] 
Air  quality  imple  ti4 

plans;  approvii 

promulgation; 

States: 


approval  and 
State  plans 
facilities  and 

5-22-03; 
(|ue  by  6-23- 
5-22-03  [FR 

ntation 
and 
various 


Pennsylvania 
20-03;  cominents 
6-19-03;  pu|)lished 
03  [FR  03- 
Water  pollution 

National  Pollutant 
Elimination 


published  5- 
due  by 
5-20- 
■  2474] 

;ontrol: 


Cooling 
structures 
facilities; 
19-03; 
by  12- 
6-19-03 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier]  services: 
Commercial  n|obile  radio 
services — 


Fixed  and 
broadband 
education  i\ 
advanced 
2150-21 
2690  MH: : 
published 
comment! 
30-99; 
03  [FR 

Federal-State 
on  Universal 

Schools  and 
universal 
support 


o;( 


Discharge 
System — 

waller  intake 
for  new 
published  6- 
coTiments  due 
30-P9;  published 
03-15518] 


rfiobile 

access, 

,  and  other 
services  in 

and  2500- 

bands: 
7-21-03; 

due  by  12- 
pi^jlished  7-21- 
i- 18429] 
Joint  Board 

Service — 

libraries; 
service 
n  echanism; 


published  6-20-03; 
comments  due  by  12- 
30-99;  published  6-20- 
03  [FR  03-14928] 
Telecommunications  Act  of 
1996;  implementation — 
Consumers'  long  distance 
carriers;  unauthorized 
changes  (slamming); 
published  7-21-03; 
comments  due  by  12- 
30-99:  published  7-21- 
03  [FR  03-18428] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Euthanasia  solution; 

published  7-21-03; 

comments  due  by  12-30- 

99;  published  7-21-03  [FR 

03-18352] 
Gentamicin  sulfate, 

betamethasone  valerate, 

clotrimazole  ointment; 

published  7-21-03; 

comments  due  by  12-30- 

99;  published  7-21-03  [FR 

03-18353] 
Meloxicam;  published  7-21- 

03;  comments  due  by  12- 

30-99;  published  7-21-03 

[FR  03-18354] 

Oxytetracycline 
hydrochloride  soluble 
powder;  published  7-21- 
03;  comments  due  by  12- 
30-99;  published  7-21-03 
[FR  03-18351] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 

education: 

Veterans  education — 
Montgomery  Gl  Bill- 
Selected  Reserve;  rates 
payable  increase; 
published  7-21-03; 
comments  due  by  12- 
30-99;  published  7-21- 
03  [FR  03-18435] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Alaska;  spring/summer 
migratory  bird  subsistence 
harvest;  published  7-21- 
03;  comments  due  by  12- 
30-99;  published  7-21-03 
[FR  03-18097] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Goodrich  Avionics  Systems, 
Inc.;  published  6-30-03; 
comments  due  by  8-29- 


03;  published  6-30-03  [FR 

03-15854] 
Airworthiness  standards: 
Transport  category 

airplanes — 

Lower  deck  service 
compartments; 
published  6-19-03; 
comments  due  by  12- 
30-99;  published  6-19- 
03  [FR  03-15532] 

TRANSPORTATION 

DEPARTMENT 

Saint  Lawrence  Seaway 

Development  Corporation 

Seaway  regulations  and  rules: 
Stern  anchors  and 
navigation  undenway; 
published  6-19-03; 
comments  due  by  12-30- 
99;  published  6-19-03  [FR 
03-15537] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Securities  in  an  S 
corporation;  prohibited 
allocations;  published  7- 
21-03;  comments  due  by 
12-30-99;  published  7-21- 
03  [FR  03-18210] 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 

education: 

Veterans  education — 
Montgomery  Gl  Bill- 
Selected  Reserve;  rates 
payable  increase; 
published  7-21-03; 
comments  due  by  12- 
30-99;  published  7-21- 
03  [FR  03-18435] 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg,  poultry,  and  rabbit 
products;  inspection  and 
grading: 

Fees  and  charges  increase; 
comments  due  by  7-28- 
03;  published  6-26-03  [FR 
03-16166] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importationof 
animals  and  animal 
byproducts: 
Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Canada;  comments  due 
by  7-28-03;  published 
5-29-03  [FR  03-13440] 


AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Multi-family  housing  programs: 
Direct  multi-family  housing 
loans  and  grants; 
comments  due  by  8-1-03; 
published  6-2-03  [FR  03- 
12761] 
AGRICULTURE 
DEPARTMENT 
Federal  claims  collection: 
Debt  management; 
comments  due  by  7-29- 
03;  published  5-30-03  [FR 
03-13245] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries 
cooperative 
management — 
Horseshoe  crabs; 
comments  due  by  8-1- 
03;  published  7-17-03 
[FR  03-18104] 
Weakfish;  comments  due 
by  7-31-03;  published 
7-1-03  [FR  03-16573] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  7-28- 
03;  published  6-26-03 
[FR  03-16084] 
Pacific  Coast- groundfish; 
comments  due  by  7-28- 
03;  published  6-13-03 
[FR  03-15030] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-31- 
03;  published  7-7-03 
[FR  03-17058] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Customer  funds  investment; 
comments  due  by  7-30- 
03;  published  6-30-03  [FR 
03-16473] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 


^<^ 
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San  Francisco,  CA;  \etba 
Buena  Island;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16016] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Transportation  conformity; 
rule  amendments  in 
response  to  court 
decision;  comments  due 
by  7-30-03;  published  6- 
30-03  [FR  03-15253] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
8-hour  ozone  national 
ambient  air  quality 
standard; 
implementation; 
comments  due  by  8-1- 
03;  published  6-2-03 
[FR  03-13240] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  comments  due  by 
7-30-03;  published  6-30- 
03  [FR  03-16026] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  comments  due  by 
7-30-03;  published  6-30- 
03  [FR  03-16027] 
New  Hampshire;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16238] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00172] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00173] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16024] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16025] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Texas;  comments  due  by  8- 

1-03;  published  7-2-03 

[FR  03-16579] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Texas;  comments  due  by  8- 

1-03;  published  7-2-03 

[FR  03-16580] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Virginia;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16233] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Virginia;  comments  due  by 

7-28-03;  published  6-27- 

03  [FR  03-16234] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Farmers,  ranchers,  and 
aquatic  producers  or 
harvesters;  eligibility  and 
scope  of  financing; 
comments  due  by  7-31- 
03;  published  5-2-p3  [FR 
03-10898] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments; 
Arizona;  comments  due  by 

7-28-03;  published  6-19- 

03  [FR  03-15497] 
Kentucky  and  Tennessee; 

comments  due  by  7-28- 

03;  published  6-19-03  [FR 

03-15496] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
Federal  travel: 
eTravel  Service;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16454] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Customs  brokers: 
Individual  license 
examination  dates: 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Maritime  security: 

Area  maritime  security; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16187] 

Automatic  Identificatiori 
System;  vessel  carriage 
requirements;  comments 
due  by  7-31-03;  published 
.      7-1-03  [FR  03-16191] 

Facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16189] 

General  provisions; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16186] 

Outer  Continental  Shelf 
facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16190] 

Vessels;  security  measures; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16188] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety, 
and  uninspected  vessels: 
Towing  vessels;  fire 

suppression  systems  and 

voyage  planning; 

comments  due  by  7-28- 

03;  published  4-29-03  [FR 

03-10421] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Alaska;  spring/summer 
migratory  bird  subsistence 
harvest;  comments  due  by 
7-30-03;  published  6-23- 
03  [FR  03-15659] 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  7-30- 
03;  published  7-17-03  [FR 
03-18096] 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Kentucky;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16354] 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16101] 

LABOR  DEPARTMENT 

Employee  Benefits  Security 
Administration 

Group  health  plans:  access, 
portability,  and  renewabillty 
requirements: 
Health  care  continuation 
coverage;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-13057] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Occcupational  safety  and 
health  standards: 
Walking  and  working 
surfaces;  personal 
protective  equipment  (fall 
protection  systems); 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10617] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Sart)anes-Oxley  Act  of  2002; 
implementation: 

Corporate  and  Criminal 
Fraud  Accountability  Act; 
discrimination  complaints; 
handling  procedures; 
comments  due  by  7-28- 
03:  published  5-28-03  [FR 
03-13082] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 

NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 

Risk-informed  categorization 
and  treatment  of 
structures,  systems,  and 
components  for  nuclear 
power  reactors;  comments 
due  by  7-30-03;  published 
5-16-03  [FR  03-11696] 

PEACE  CORPS 

Freedom  of  Information  Act; 
implementation;  comments 


VI 
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due  by  8-1-0; ;  published  7- 

2-03  [FR  03--  6523] 
PERSONNEL  MANAGEMENT 
OFFICE 

Preference  eligibles  claims 
submission;  representative 
recognition:  ramoval  of 
regulations;  comments  due 
by  7-28-03;  pliblished  5-27- 
03  [FR  03-13^37] 

SMALL  BUSINESS 
AOMINISTRATIi  )N 

Small  business  size  standards: 
NonmanufactMrer  rule 
waivers — 

Small  arms  ammunition 
manufacti  ring; 
termination;  comments 
due  by  7-31-03; 


published 
03-17322 


TRANSPGRTATllON 
DEPARTMENT 
Federal  Avlatioii 
Administration 

Airworthiness  diijectives 
Boeing;  comrr  ents  due  by 

7-28-03;  pul  dished  7-2-03 

[FR  03-1 66<  3] 
McDonnell  Dojglas; 

comments  cue  by  7-28- 

03;  publishejd  6-11-03  [FR 

03-14673] 
Rolls-Royce  Djeutschland 

Ltd.  &  Co.  KG;  comments 

due  by  7-2£  -03;  published 


5-28-03  [FR 
Univair  Aircraf 


comments  c  ue  by  7-28- 
03;  publishejd  5-30-03  [FR 
03-13511] 
Airworthiness  standards: 
Special  condit  ons — 


7-9-03  [FR 


03-13221] 
Corp.; 


Boeing  Model  777  series 
airplanes;  comments 
due  by  7-28-03; 
published  6-13-03  [FR 
03-14992] 
Boeing  Model  777  series 
airplanes;  correction; 
comments  due  by  7-28- 
03;  published  6-23-03 
[FR  C3- 14992] 
Class  D,  E2,  and  E5  airspace; 
comments  due  by  7-30-03; 
published  6-30-03  [FR  03- 
16465] 
Class  E  airspace;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16463] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  7-31-03;  published 
6-20-03  [FR  03-15682] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Early  warning  and 

customer  satisfaction 

campaign 

documentation;  reporting 

requirements;  comments 

due  by  7-28-03; 

published  6-11-03  [FR 

03-14702] 
Early  warning  and 

customer  satisfaction 

campaign 

documentation;  reporting 


requirements;  comments 
due  by  7-28-03; 
published  6-11-03  [FR 
03-14703] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iraqi  sanctions  regulations: 
Non-commercial  funds 
transfers  and  related 
transactions,  activities  by 
U.S.  government  and 
contractors  or  grantees, 
etc.;  authorizations; 
comments  due  by  7-28- 
03;  published  5-27-03  [FR 
03-13053] 
TREASURY  DEPARTMENT 
Customs  brokers: 
Individual  license 
examination  dates: 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 
TREASURY  DEPARTMENT 
Financial  institutions: 
Customer  Identification 
Program;  comments  due 
by  7-31-03;  published  7-1- 
03  [FR  03-16562] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  709/P.L.  108-60 

To  award  a  congressional 
gold  medal  to  Prime  Minister 
Tony  Blair.  (July  17,  2003; 
117  Stat.  862) 

Last  List  July  16,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  tittp:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Numt>er  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-0000 1-6) 9.00       "Jan.  1.  2003 

3(1997Compilafion 
and  Parts  100  and 
101) (869-050-00002-4)  .. 


32.00 
950 


57.00 
46.00 


4  (869-050-00003-2)  .. 

5  Parts: 

1-699  .(869-050-00004-1)  .. 

700-1199  (869-050-00005-9)  .. 

1200-End.  6  (6 
Reserved) (869-050-00006-7)  .. 

7  Parts: 

1-26  (869-050-00007-5) 40.00 

27-52  (869-050-00008-3) 47.00 

53-209 (869-050-00009-1) 36.00 

210-299 (869-050-00010-5) 59.00 

300-399 (869-050-0001 1-3) 43.00 

400-699 (869-050-00012-1) 39.00 

700-899 (869-050-00013-0) 42.00 

900-999  (869-050-00014-8) 57.00 

1000-1199  ...(869-050-00015-6)  23.00 

1200-1599  (869-050-00016-4) 58.00 

1600-1899  (869-050-00017-2)  61.00 

1900-1939  (869-050-00018-1) 29.00 

1940-1949  (869-050-00019-9) 47.00 

1950-1999  (869-050-00020-2)  45.00 

2000-End (869-050-00021-1) 46.00 


'Jan.  1.2003 
Jan.  1.2003 

Jon.  1.  2003 
Jan.  1.2003 


58.00        Jan.  1.2003 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
"Jan. 
Jan. 
Jan. 
Jan. 


1.2003 
1.  2003 
1.2003 
1.2003 
1.2003 
1.  2003 
1.2003 
1.2003 
1.2003 
1.2003 
1.2003 
1,2003 
1.2003 
1.2003 
1.2003 


8  (869-050-00022-9) 

9  Parts: 

1-199  (869-050-00023-7) 

200-End  ., (869-050-00024-5) 

10  Parts: 

1-50  (869-050-00025-3) 

51-199 (869-050-00026-1) 

200-499 (869-050-00027-0) 

500-End  (869-050-00028-8)  , 

11  (869-050-00029-6)  . 

12  Parts: 

1-199  (869-050-00030-0)  . 

200-219 (869-050-00031-8)  . 

220-299 (869-050-00032-6)  . 

300-499 (869-050-00033-4)  . 

500-599 (669-050-00034-2)  . 

600-899 (869-050-00035-1)  . 

900-End  (869-050-00036-9)  . 

13  (869-050-00037-7)  . 


58.00 

58.00 
56.00 

58,00 
56.00 
44.00 
58,00 


Jan,  1.2003 

Jan.  1.  2003 
Jan.  1.2003 

Jan,  1,2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan,  1,  2003 


38,00       Jan.  1.  2003 


30,00 
38.00 
58.00 
43.00 
38.00 
54.00 
47.00 


Jon.  1.  2003 
Jan.  1.2003 
Jan.  1.2003 
Jan.  1,2003 
Jan,  1.  2003 
Jan.  1,  2003 
Jan.  1.  2003 


Title 


Stock  Number 


Price        Revision  Date 


14  Parts: 

1-59  (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-00040-7) 

200-1199  (869-050-00041-5) 

1200-End (869-050-00042-3) 

15  Parts: 

0-299  (869-050-00043-1) 

300-799 (869-050-00044-0) 

800-End  (869-050-00045-8) 

16  Parts: 

0-999  (869-050-00046-6)  , 

1000-End (869-050-00047-4) 

17  Parts: 

1-199  (869-050-00049-1) 

•200-239  (869-050-00050-4)  . 

240-End  (869-050-00051-2)  . 

18  Parts: 

1-399  (869-050-00052-1)  . 

400-End  (869-050-00053-9)  . 


60,00 
58,00 
28.00 
47.00 
43,00 

37.00 
57.00 

40.00 

47.00 
57.00 

50.00 
58.00 
62.00 

62.00 
25,00 

19  Parts: 

1-140  (869-05O-O0054-7)  60,00 

141-199 :...  (869-050-00055-5)  58.00 

200-End  (869-050-00056-3)  30,00 

20  Parts: 

1-399  (869-050-00057-1)  ., 

400-499 (869-050-00058-0)  .. 

500-End  (869-050-00059-8)  .. 


50,00 
63,00 
63,00 

21  Parts: 

1-99  (869-050-00060-1) 40.00 

100-169 (869-050-00061-0)  47.00 

170-199 (869-050-00062-8)  50.00 

200-299 (869-050-00063-6)  17.00 

300-499 (869-050-00064-4) 29.00 

500-599 (869-050-00065-2)  47,00 

600-799 (869-050-00066-1)  15,00 

800-1299  (869-050-00067-9) 58.00 

1300-End (869-050-00068-7) 22.00 

22  Parts: 

•1-299  (869-O50-00069-5)  .. 

300-End  (869-O50-0007O-9)  .. 


62.00 
44.00 


23 (869-050-00071-7)  ... 

24  Parts: 

0-199  (869-050-00072-5)   „, 

200-499 (869-050-00073-3)  .,, 

500-699 (869-050-00074- 1)  ,. 

700-1699 (869-050-00075-0) 61.00 

1700-End (869-050-O0076-8) 30.00 


58.00 
50.00 
30.00 


25 (869-050-00077-6) 


63.00 


47.00        Jan.  1,  2003 


26  Parts: 

§§1,0-1-1.60  (869-050-00078-4)  49,00 

§§  1.61-1.169 (869-050-00079-2)  63.00 

§§1.170-1.300  (869-050-00080-6)  57,00 

•§§1,301-1.400  (869-050-00081-4)  46.00 

§§  1.401-1.440 (869-050-00082-2)  61.00 

§§1,441-1,500  (869-050-00083-1)   50.00 

§§  1.501-1.640 (869-050-00084-9) 49.00 

•§§1.641-1.850  (869-050-00085-7)  60,00 

§§1,851-1,907  (869-050-00086-5) 60,00 

§§  1,908-1,1000  (869-050-00087-3) 60,00 

§§1,1001-1,1400  (869-050-00088-1)  61,00 

§§  1,1401-1, 1503-2A  (869-05O-00089-O)  50.00 

§§1.1551-End  (869-050-00090-3) 50,00 

2-29  (869-050-00091-1)  60,00 

'30-39  (869-050-00092-0) 41.00 

40-49  (869-050-00093-8) 26.00 

50-299 (869-050-00094-6)  41.00 

300-499 (869-050-00095-4)  61.00 

500-599 (869-050-00096-2) 12.00 

600-End  (869-050-00097-1) 17.00 


Jan.  1.2003 
Jan.  1.  2003 
Jon.  1.2003 
Jan,  1,2003 
Jan,  I.  2003 

Jan.  1.2003 
Jan.  1.  2003 
Jon,  1   2003 

Jan,  1.  2003 
Jan.  1,  2003 

Apr,  1 .  2003 
Apr.  1,2003 
Apr,  1,2003 

Apr  1  2003 
Apr   1 .  2003 

Apr.  1,  2003 
Apr.  1  2003 
Apr,  1   2003 

Apr  1  2003 
Apr,  1  2003 
Apr,  1   2003 

Apr,  1,2003 
Apr  1  2003 
Apr  1  2003 
Apr  1.  2003 
Apr,  1,  2003 
Apr  1  2003 
Apr,  1.2003 
Apr.  1,2003 
Apr,  1  2003 

Apr.  1 ,  2003 
Apr.  1.2003 


44.00        Apr.  1.  2003 


Apr.  1.2003 
Apr.  1.2003 
Apr.  1  2003 
Apr.  1.2003 
Apr.  1.2003 

Apr.  1.2003 

Apr.  1.2003 
Apr.  1.2003 
Apr.  1.  2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1  2003 
Apr.  1  2003 
Apr  1,  2003 
Apr.  1.2003 
Apr.  1 .  2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1.  2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1,2003 
SApr.  1 ,  2003 
Apr.  1,  2003 


Vlll 
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27  Parts: 

1-199  

2CI0-En<j  . 

28  Parts: 

0-42  

43-end  ... 


stock  Number 


Price       Revision  Date 


.  (869-050-00098-9) 63.00        Apr.  }.  2003 

,  (869-€50-00099-7) 25.00        Apr.  1,  2003 


(869-048-00098-4) 58.00        July  ).  2002 

(869-048-00099-2)  55,00        July  1.  2002 


29  Parts: 

0-99  

100-499  ... 
500-899  .„ 
900-1899  . 
•1900-1910  (§§|900fO 

1910.999) 
1910  (§§1910.1 

end)  

1911-1925 

1926  

1927-End  .. 


)00fo 


(869-048-00100-0) 45.00  8juiy  i,  2002 

(869-048-00101-8) 21.00  July  1,  2002 

(869-048-00102-6) 58.00  July  1.  2002 

(869-048-00103-4) 35.00  July  1,  2002 

(869-048-00104-2) 58.00  July  1.  2002 


30  Parts: 

1-199  

200-699  .. 
700-End  . 


31  Parts: 

0-199  

200-End  .... 

32  Parts: 

1-39.  Vol.  I . 
1-39,  Vol.  II 
1-39,  Vol.  Ill 

1-190  

191-399  

40(H>29 

630-699  

700-799  

SCO-End  .... 


.  (869-048-00105-1) 42.00 

.(869-048-00106-9) 29,00 

.(869-048-00107-7) 47,00 

.  (869-048-00108-5)  59.00 

.(869-048-00109-3) 56.00 

.(869-048-00110-7) 47,00 

.(869-048-00111-5) 56.00 

,(869-048-00112-3) 35.00 

,(869-048-00113-1) 60.00 

15.00 

■....  19.00 

18.00 

.  (869-048-001 14-0) 56.00 

(869-048-00115-8) 60.00 

(869-048-00116-6) 47,00 

(869-048-00117-4) 37.00 

,  (869-048-001 18-2) 44,00 

(869-048-00119-1) 46.00 


«July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1.  2002 

July  1,2002 
July  1,  2002 
July  1,  2002 


July  1 
July  1 


2002 
2002 


2  July  1.  1984 
2July  1.  1984 
2July  1,  1984 

July  1, 

July  1, 

July  1. 

July 


2002 
2002 
2002 
2002 


33  Parts: 

1-124  

125-199  ,. 
200-End  , 

34  Parts: 

1-299  

300-399.. 
400-End  . 


.(869-048-00120-4) 47,00 

(869-048-00121-2) 60.00 

(869-048-00122-1) 47,00 

(869-048-00123-9) 45.00 

(869-048-00124-7) 43.00 

(869-048-00125-5) 59.00 


July  1.  2002 
July  1,  2002 

July  1,2002 
July  1,  2002 
July  1,2002 

July  1.  2002 
July  1,  2002 
July  1,2002 


35 


,  (869-048-00 1 26-3)  :      1 0.00       ' juiy  ]   2002 


36  Parts 

1-199  

200-299  ., 
300-End  . 

37  


(869-048-00127-1) 36.00 

(869-048-00128-0) 35,00 

(869-048-00129-8) 58,00 

(869-048-00130-1) 47,00 


38  Parts: 

0-17  

18-End  ... 


39 


(869-048-00131-0) 57,00 

(869-048-00132-8) 58.00 

,(869-048-00133-6) 40.00 


0  8) 


40  Parts: 

1-49  

50-51   

52  (52.01-52. 
52(52,1019-Enc 

53-59  

60(60.1-End) 
60  (Apps)  .... 

61-62  

63(63.1-63,599)1 
63(63,600-63.1 
63(63,1200-End| 
64-71   ..,, 
72-flO  .... 
81-85  ..., 
86(86.1-86.599*9) 


(869-048-00134-4) 57,00 

(869-048-00135-2) 40.00 

(869-048-00136-1) 55.00 

(869-048-00137-9) 58.00 

(869-048-00138-7) 29.00 

(869-048-00139-5) 56,00 

(869-048-00140-9) 51.00 

(869-048-00141-7) 38.00 

(869-048-00142-5) 56,00 

99)  (869-048-00143-3) 46.00 

(869-048-00144-1) 61.00 

(869-048-00145-0)  29,00 

(869-048-00146-8)  59.00 

(869-048-00147-6) 47,00 

(869-048-00148-4) 52.00 


July  1.2002 
July  1.2002 
July  1,2002 

July  1,  2002 

July  1,  2002 
July  1.2002 

July  1,  2002 

July  1,  2002 
July  1,2002 
July  1,  2002 
July  1.  2002 
July  1,  2002 
July  1,  2002 

sjuly  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 

8July  1,  2002 


Title 


Stock  Number 


Price       Revision  Date 


86  (86.600-1 -End)  (869-048-00149-2) 47.00 


87-99  (869-048-00150-6) 

100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00 160-3) 

790-End  (869-048-00161-1) 

41  Chapters: 

1,  1-1  to  1-10 13,00 

1, 1-11  to  Appendix,  2  (2  Reserved) , 13.00 


14.00 
6.00 
4.50 

13.00 
9.50 


3-6 

7  

8  

9  

10-17 

18,  Vol.  I,  Parts  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13,00 

18,  Vol.  Ill,  Parts  20-52  ., 13.00 

19-100  13.00 

1-100  (869-048-00 162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41,00 

201-End  ,.' (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2) 

400-429 (869-048-00167-1) 

430-End  (869-048-00168-9) 


43  Parts: 

1-999  (869-048-00169-7)  . 

lOOO-end  (869-048-00170-1)  . 

44  (869-048-00171-9)  , 

45  Parts: 

1-199  (869-048-00172-7)  . 

200-499 , (869-048-00173-5)  . 

500-1199  (869-048-00174-3)  , 

1200-End (869-048-00175-1)  , 

46  Parts: 

1-40  (869-048-00176-0)  .. 

41-69  (869-048-00177-8)  .. 

70-89  (869-048-00178-6)  .. 

90-139 (869-048-00179-4)  .. 

140-155 (869-048-00180-8)  .. 

156-165 (869-048-00181-6)  .. 

166-199 (869-048-00182-4)  .. 

200-499  ...,: (869-048-00183-2)  .. 

50O-End  (869-048-00184-1)  .. 

47  Parts: 

0-19  (869-048-00185-9)  .. 

20-39  (869-048-00186-7)  .. 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-End  (869-048-00189-1)  .. 

48  Chapters: 

1  (Parts  1-51)  (869-048-00190-5)  .. 

1  (Parts  52-99)  (869-048-00191-3)  .. 

2  (Ports  201-299) (869-048-00192-1) 53.00 

30.00 
47.00 
55.00 
38.00 


July  1,2002 

57.00  July  1,2002 

42.00  July  I,  2002 

58.00  July  1,  2002 

47.00  July  1,2002 

37.00  July  1,2002 

47.00  July  1,  2002 

47.00  July  1,  2002 

43.00  July  1,  2002 

54.00  July  1,2002 

59.00  July  1,  2002 

58.00  July  1,  2002 

45.00  July  1,  2002 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

July  1,2002 

July  1,2002 

July  1.  2002 

July  1,2002 

56,00  Oct,  1,  2002 
59.00  Oct.  1,2002 
61.00        Oct.  1,2002 

47,00  Oct.  1,  2002 
59,00       Oct.  1,  2002 

47.00        Oct.  1.2002 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 

59.00 
47.00 


3-6  (869-048-00193-0)  .. 

7-14  (869-048-00194-8)  .. 

15-28  (869-048-00195-6)  .. 

29-End  (869-048-00196-4)  .. 

49  Parts: 

1-99  (869-048-00197-2) 56.00 

100-185 (869-048-00198-1) 60.00 

186-199 (869-048-00199-9) 18.00 

200-399 (869-048-00200-6) 61.00 


/< 


Oct.  1,  2002 

'Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1,2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1.2002 
Oct,  1,2002 
'Oct,  1,2002 
'Oct.  1,2002 
Oct.  1,2002 
Oct,  1,  2002 
Oct.  1,2002 


Oct,  1.2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct,  1,  2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1.2002 
'Oct.  1.2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
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IX 


ntie 


stock  Number 


Price       Revision  Date 


400-999 (869-048-00201-4) 

1000-1199  (869-048-00202-2) 

1200-End (869-048-00203-1) 

50  Parts: 

1-17  (869-048-00204-9) 

18-199 (869-048-00205-7) 

200-599 (869-048-00206-5)  , 

600-End  (869-048-00207-3)  . 

CFR  Index  and  Findings 
Aids (869-050-00048-2)  . 


61.00 
25.00 
30.00 

60.00 
40.00 
38.00 
58.00 


Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 

Oct.  1,  2002 
Oct.  1.2002 
Oct.  1,  2002 
Oct.  1,  2002 


59.00   Jan.  1,  2003 


Complete  2003  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (nnailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing)  290.00 


2003 

2003 
2003 
2002 
2001 


'  Because  Title  3  is  an  annual  compilation,  ttiis  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source, 

2  The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts, 

2  The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters, 

"No  amendments  to  this  volume  were  promulgated  during  the  period  January 
I,  2002,  through  January  1,  2003,  The  CFR  volume  issued  as  of  January  1 
2002  should  t>e  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1.  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1.  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001.  through  July  1.  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

'No  amendments  to  this  volunDe  were  promulgated  during  the  period  October 
I,  2001.  through  October  I.  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 

Large  cigars;  statistical  classes  elimination,  43294-43295 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  43423—43426 

Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  43369-43370 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Oriental  fruit  fly,  43286-43287 
Sapote  fruit  fly,  43285-43286 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Public  safety  and  health  protection: 

Chemical  warfare  agents  H,  HD,  and  HT  (sulfur  mustard); 
^  airborne  exposure  limits,  43356-43358 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  43358—43359 

Citizenship  and  immigration  Services  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  43364 

Coast  Guard 

RULES 

Drawbridge  operations: 
Florida,  43305-43306 
New  Jersey,  43303-43304 
New  York,  43306-43308 
Ports  and  waterways  safety: 
Chesapeake  Bay  and  tributaries,  MD;  safety  and  security 

zones,  43309-43311 
Clinton  River,  Harrison  Twp,  MI;  safety  zone,  43308- 
43309 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Offshore  Safety  Advisory  Committee,  43364-  • 
43365 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 
See  Patent  and  Trademark  Office 


Defense  Department 

RULES 

Acquisition  regulations: 
Buy-to-budget  acquisition  of  end  items,  43331-43332 
Environmental  services  for  military  installations; 
multiyear  procurement  authority,  43332-43333 
Civilian  health  and  medical  program  of  imiformed  services 
(CHAMPUS): 
TRICARE  program- 
Women,  Infants,  and  Children;  special  supplemental 
food  program,  43299-43303 
NOTICES 
Meetings: 
Personal  commercial  solicitation  on  DoD  installations, 
43344 
Organization,  functions,  and  authority  delegations: 
Fort  Ritchie  Military  Reservation,  MD;  Local 

Redevelopment  Authority  designation,  43345 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Alice  Manufacturing  Co.,  43374 

Allister  Fabricating,  Inc.,  43374 

Giddings  &  Lewis  LLC,  43374 

H.  Warshow  &  Sons,  Inc;,  43374 

Master  Gear,  43374 

Meridian  Beartrack  Co.,  43375 

Phantom  USA,  Inc.,  43375 

State  of  Alaska  Commercial  Fisheries  et  al.,  43375—43376 

WM  Jette  &  Sons,  Inc.,  43376 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

LeCroy  Corp.  et  al.,  43370-43372 

Troy  Tooling,  Inc.,  et  al.,  43372-43374  . 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Femald  Site,  OH,  43345 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  43316-43326 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Florida,  43312-43316 
Hazardous  waste  program  authorizations: 

Texas;  removed,  43326 
PROPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  43341 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Florida,  43341-43342 


IV 


NOTICES 

Agency  infontation 
submissi 
43355 
Water  polluti()n 
Marine 
etc. — 
Wisconsin,  43355 
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collection  activities;  proposals, 
10ns,  and  approvals;  correction,  43427,  43353- 


disc  large 


control: 

of  vessel  sewage,  prohibition;  petitions. 


Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 

Special  conditions — 
Boeing  Model  747SP  airplane,  43287-43292 
Class  E  airspace,  43292-43293 
Class  E  airspace;  correction,  43427 
PROPOSED  RULE  S 
Class  D  airspa:e.  43340-43341 
NOTICES 

Exemption  pe  itions;  summary  and  disposition,  43416 
Meetings: 

RTCA,  Inc.,  43416-43417 
Passenger  faci  ity  charges;  applications,  etc.: 

Hartsfield  Alanta  International  Airport,  GA,  43417 

Southwest  Florida  International  Airport,  FL,  43417- 
43418 
Reports  and  g\  idance  documents;  availability,  etc.: 

Aircraft  seat  design  guidance  and  clarifications;  use  in 
seat  des  gn  approvals,  43418 

Conducting  :omponent  level  tests  to  demonstrate 
compliance,  43418-43419 

No-smoking  placards  and  signs,  43419 

Federal  Comn^unications  Commission 

RULES 
Common 
Access  charj  es 
Public 
charge 

perfor  nance 
Television  broi  idcasting 
Television  station 
deadline 
43331 
NOTtCES 

Agency  inform  ition 
submissioi  is 


carri(  ir  services: 


ones;  presubscribed  interexchange  carrier 
s;  local  exchange  carrier  charges;  price  cap 
review,  43327-43329 
ig: 
's  digital  television  construction 
:  extension  request  denial;  policy,  43329- 


collection  activities;  proposals, 
,  and  approvals,  43355-43356 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  an  d  corporate  regulation  filings: 

Ameren  Services  Co.  et  al.,  43350-43351 
Hydroelectric  applications,  43351-43353 
Applications,  I  earings,  determinations,  etc.: 
Algonquin  Gis  Transmission  Co.,  43345-43346 
Columbia  Ga*  Transmission  Corp.,  43346 
Destin  Pipeliie  Co.,  L.L.C.,  43346 
Gulf  South  Pipeline  Co.,  LP,  43347 
Gulfstream  ^atural  Gas  System,  L.L.C.,  43347 
Kern  River  Gas  Transmission  Co.,  43347-43348 
Natural  Gas  I'ipeline  Co.  of  America,  43348 
Rocky  Moun  ain  Natural  Gas  &  Electric,  LLC,  43348 
TransColorac  o  Gas  Transmission  Co.,  43348-43349 
Transwesterr  Pipeline  Co.,  43349 
Vector  Pipeline  L.P.,  43349 
Williston  Basin  Interstate  Pipeline  Co.,  43349-43350 


Federal  Maritime  Commission 

RULES 

Tariffs  and  service  contracts: 

Electronic  transmission  filing,  43326-43327 
NOTICES 
Investigations,  hearings,  petitions,  etc.: 

Sinotrans  Container  Lines  Co.,  Ltd.,  43356 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  43356 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Ivermectin  paste;  technical  amendment,  43293-43294 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvajs,  43359-43361 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Siuslaw,  43343 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Childhood  Vaccines  Advisory  Commission,  43361 
Grants  and  cooperative  agreements;  availability,  etc.: 

Health  Communities  Access  Program,  43361-43363 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 

Housing  and  Urban  Development  Department 
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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  140 

Tuesday,  July  22,  2003 


a 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nfost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  03-032-2] 

Sapote  Fruit  Fly;  Removal  of 
Quarantined  Area  in  Texas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  sapote 
fruit  fly  regulations  by  removing  part  of 
Hidalgo  County,  TX,  from  the  list  of 
quarantined  areas  and  by  removing 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  this  area.  This 
action  is  necessary  to  relieve  restrictions 
that  are  no  longer  needed  to  prevent  the 
spread  of  the  sapote  fruit  fly  into 
noninfested  areas  of  the  United  States. 
We  have  determined  that  the  sapote 
fruit  fly  has  been  eradicated  from  this 
part  of  Hidalgo  County,  TX,  and  that  the 
quarantine  and  restrictions  are  no  longer 
necessary.  This  part  of  Hidalgo  County, 
TX,  was  the  only  area  in  Texas 
quarantined  for  the  sapote  fruit  fly. 
Therefore,  as  a  result  of  this  action, 
there  are  no  longer  any  areas  in  the 
continental  United  States  quarantined 
for  the  sapote  fruit  fly. 
DATES:  This  interim  rule  was  effective 
July  15,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
September  22,  2003. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  conunent  (an  origiflal  and 
three  copies)  to:  Docket  No.  03-032-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 


refers  to  Docket  No.  03-032-2.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Yout 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-032-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Knight,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1231;  (301)  734-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  sapote  fruit  fly  (Anastrepha 
serpentina)  is  a  destructive  pest  of  fruits 
and  vegetables,  including  apples, 
avocados,  grapefruit,  mangoes,  peaches, 
pears,  and  tangerines.  This  pest  can 
cause  serious  economic  losses  by 
lowering  the  yield  and  quality  of  these 
fruits  and  vegetables  and,  in  some  cases, 
by  damaging  seedlings  and  young 
plants.  Heavy  infestations  can  result  in 
the  complete  loss  of  these  crops. 

The  sapote  fruit  fly  regulations, 
contained  in  7  CFR  301.99  through 
301.99-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  sapote  fruit  fly  into 
noninfested  areas  of  the  United  States. 
The  regulations  also  designate  soil  and 
a  large  niunber  of  fruits,  nuts, 
vegetables,  and  berries  as  regulated 
articles. 

In  an  interim  rule  effective  on  May  2, 
2003,  and  published  in  the  Federal 
Register  on  May  8,  2003  (68  FR  24605- 
24613  Docket  No.  03-032-1),  we 
quarantined  a  portion  of  Hidalgo 
County,  TX,  and  restricted  the  interstate 


movement  of  regulated  articles  from  the 
quarantined  areas. 

Based  on  trapping  surveys  by 
inspectors  of  Texas  State  and  county 
agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service,  we  have  determined  that  the 
sapote  fruit  fly  has  been  eradicated  from 
the  quarantined  portions  of  this  county. 
The  last  finding  of  sapote  fruit  fly  in  the 
Hidalgo  County,  TX,  quarantined  area 
was  Jime  17,  2003. 

Since  then,  no  evidence  of  sapote  fruit 
fly  infestation  has  been  foimd  in  these 
areas.  Based  on  our  experience,  we  have 
determined  that  sufficient  time  has 
passed  without  finding  additional  flies 
or  other  evidence  of  infestation  to 
conclude  that  the  sapote  fruit  fly  no 
longer  exists  in  Hidalgo  County,  TX. 
Therefore,  we  are  removing  the  county 
from  the  list  of  quarantined  areas  in 
§  301.99-10.  With  the  removal  of 
Hidalgo  County,  TX,  from  that  list,  there 
are  no  longer  any  areas  in  the 
continental  United  States  quarantined 
for  the  sapote  fruit  fly. 

Immediate  Action 

Immediate  action  is  warranted  to        , 
relieve  restrictions  that  are  no  longer 
necessary.  A  portion  of  Hidalgo  County, 
TX,  was  quarantined  due  to  the 
possibility  that  the  sapote  fruit  fly  could 
spread  from  those  areas  to  noninfested 
areas  of  the  United  States.  Since  we 
have  concluded  that  the  sapote  fruit  fly 
no  longer  exists  in  this  county, 
immediate  action  is  necessary  to  remove 
the  quarantine  on  Hidalgo  County,  TX, 
and  to  relieve  the  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  those  areas.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for' making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 
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Executive  Ord  ;r  12866  and  Regulatory 
JFlexibility  Act 


been  reviewed  under 
r  12866.  For  this  action, 
VI  anagement  and  Budget 
review  under  Executive 


This  rule  hai  i 
Executive  Ordr 
the  Office  of 
has  waived  its 
Order  12866 

This  action  a  mends  the  sapote  fruit 
fly  regulations  by  removing  a  portion  of 
Hidalgo  Count  ^  TX,  from  the  list  of 
quarantined  ar  jas. 

We  expect  ti  at  the  effect  of  this 
interim  rule  will  be  minimal.  Small 
entities  located  within  the  quarantined 
area  that  sell  re  gulated  articles  do  so 
primarily  for  Ic  cal  intrastate,  not 
interstate,  movjment,  so  the  effect,  if 
any,  of  this  ruhs  on  these  entities 
appears  likely  lo  be  minimal.  In 
addition,  the  effect  on  any  small  entities 


that  may  move 


regulated  articles 


interstate  has  b  jen  minimized  during 


the  quarantine 


leriod  by  the  availability 


of  various  treat  nents  that  allow  these 
small  entities,  in  most  cases,  to  move 
regulated  articl  ;s  interstate  with  very 
little  addition!  cost.  Thus,  just  as  the 
previous  interii  a  rule  establishing  the 
quarantined  ar«  a  in  Hidalgo  County,  TX, 
had  little  effect  on  the  small  growers  in 
the  area,  the  lif  ing  of  the  quarantine  in 
the  current  int^^im  rule  will  also  have 
little  effect. 


Under  these 
Administrator 
Health  Inspect 
determined  tha 
have  a  significaht 
a  substantial  nu  mber 


Executive  Order  12372 


This  programj^activity 
Catalog  of  Federal 
under  No.  10.0 
Executive  Orde  ■ 
intergovernmer  lal 
State  and  local 
3015,  subpart  V 

Executive  Order  12988 


(f 
i  )n 


(Circumstances,  the 
the  Animal  and  Plant 
Service  has 
this  action  will  not 
economic  impact  on 
of  small  entities. 


is  listed  in  the 
Domestic  Assistance 
5  and  is  subject  to 
12372,  which  requires 
consultation  with 
i  )fficials.  (See  7  CFR  part 


This  rule  has 
Executive  Ordei 
Reform.  This 
and  local  laws 
inconsistent  wi 
retroactive  effedt 


adminis  trat 


requu-e 
before  parties 
challenging  this 


3een  reviewed  under 
12988,  Civil  Justice 
(1)  Preempts  all  State 
regulations  that  are 
this  rule;  (2)  has  no 
and  (3)  does  not 
ive  proceedings 
file  suit  in  coiul 
rule. 


ru  e 
end 
ih 


may 


Paperwork  Red  iiction  Act 


This  interim 
information  col 


requirements 
Reduction  Act 
et  seq.]. 


1  ule  contains  no 
ection  or  recordkeeping 
ur  ider  the  Paperwork 
df  1995  (44U.S.C.  3501 


List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

■  Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARArmNE 
NOTICES 

■  1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 
2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  11.  Pub.  L.  106-113,  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  II,  Pub 
L.  106-224,  114  Stat.  400  (7  U.S.C.  1421 
note). 

■  2.  In  §  301.99-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  301 .99-3    Quarantined  areas. 

***** 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas:  There 
are  no  areas  in  the  continental  United 
States  quarantined  for  the  sapote  fruit 
fly. 

Done  in  Washington,  DC,  this  15th  day  of 
luly  2003  . 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[PR  Doc.  03-18603  Filed  7-21-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  02-1 30-2] 

Oriental  Fruit  Fly;  Removal  of 
Quarantined  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  removing 
portions  of  Los  Angeles  and  Orange 
Counties,  CA,  from  the  list  of 
quarantined  areas  and  by  removing 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  those  areas. 
This  action  is  necessary  to  relieve 
restrictions  that  are  no  longer  needed  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  into  noninfested  areas  of  the  United 
States.  We  have  determined  that  the 


Oriental  fruit  fly  has  been  eradicated 
from  those  portions  of  Los  Angeles  and 
Orange  Coimties,  CA,  and  that  the 
quarantine  and  restrictions  are  no  longer 
necessary. 

DATES:  This  interim  rule  is  effective  July 
15,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
September  22,  2003. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-130-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yoiu  comment 
refers  to  Docket  No.  02-130-2.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Youi 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-130-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  out  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Knight,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1231; (301)  734-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruit,  nuts, 
vegetables,  and  berries.  The  short  life 
cycle  of  the  Oriental  finit  fly  allows 
rapid  development  of  serious  outbreaks, 
which  can  cause  severe  economic 
losses.  Heavy  infestations  can  cause 
complete  loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Oriental  fiiiit  fly  into 
noninfested  areas  of  the  United  States. 
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The  regulations  also  designate  soil  and 
a  large  number  of  fruits,  nuts, 
vegetables,  and  berries  as  regulated 
articles. 

In  an  interim  rule  effective  on  January 
6,  2003,  and  published  in  the  Federal 
Register  on  January  10,  2003  (68  FR 
1360-1362  Docket  No.  02-130-1),  we 
quarantined  portions  of  Los  Angeles  and 
Oremge  Counties,  CA,  and  restricted  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  areas. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  California  State  and 
coimty  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service,  we  have  determined  that  the 
Oriental  fruit  fly  has  been  eradicated 
from  the  quarantined  portions  of  these 
two  counties.  The  last  finding  of 
Oriental  fruit  fly  in  the  Los  Angeles  and 
Orange  Coimties,  CA,  quarantined  areas 
was  June  4,  2003. 

Since  then,  no  evidence  of  Oriental 
fruit  fly  infestation  has  been  foimd  in 
these  areas.  Based  on  our  experience, 
we  have  determined  that  sufficient  time 
has  passed  without  finding  additional 
flies  or  other  evidence  of  infestation  to 
conclude  that  the  Oriental  fruit  fly  no 
longer  exists  in  Los  Angeles  or  Orange 
Counties,  CA.  Therefore,  we  are 
removing  the  entry  for  these  counties 
from  the  list  of  quarantined  areas  in 
'§301.93-3(c). 

Immediate  Action 

Immediate  action  is  warranted  to 
relieve  restrictions  that  are  no  longer 
necessary.  Portions  of  Los  Angeles  and 
Orange  Coiuities,  CA,  were  quarantined 
due  to  the  possibility  that  the  Oriental 
fruit  fly  could  spread  from  those  areas 
to  noninfested  areas  of  the  United 
States.  Since  we  have  concluded  that 
the  Oriental  fi^it  fly  no  longer  exists  in 
those  counties,  immediate  action  is 
necessary  to  remove  the  quarantines  on 
Los  Angeles  and  Orange  Counties,  CA, 
and  to  relieve  the  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  those  areas.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  diuing  the  comment  period  for 
this  interim  rule  [see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  docxunent  in  the 
Federal  Register.  The  docvunent  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  action  amends  the  Oriental  fruit 
fly  regulations  by  removing  a  portion  of 
Los  Angeles  and  Orange  Counties,  CA, 
from  the  list  of  quarantined  areas. 

County  records  indicate  that  within 
the  quarantined  portions  of  Los  Angeles 
and  Orange  Coiuities,  there  are  389 
small  entities  who  could  be  affected  by 
the  lifting  of  the  quarantine  in  this 
interim  rule.  These  include  351  fiiiit 
sellers,  3  growers,  33  nurseries,  1 
certified  farmers'  market,  and  1 
swapmeet.  These  389  entities  comprise 
less  than  1  percent  of  the  total  number 
of  similar  entities  operating  in  the  State 
of  California. 

We  expect  that  the  effect  of  this 
interim  rule  on  the  small  entities 
referred  to  above  will  be  minimal.  Small 
entities  located  within  the  quarantined 
area  that  sell  regulated  articles  do  so 
primarily  for  local  intrastate,  not 
interstate,  movement,  so  the  effect,  if 
any,  of  this  rule  on  these  entities 
appears  likely  to  be  minimal.  In 
addition,  the  effect  on  any  small  entities 
that  may  move  regulated  articles 
interstate  has  been  minimized  during 
the  quarantine  period  by  the  availability 
of  various  treatments  that  allow  these 
small  entities,  in  most  cases,  to  move 
regulated  articles  interstate  with  very 
little  additional  cost.  Thus,  just  as  the 
previous  interim  rule  establishing  the 
quarantined  area  in  Los  Angeles  and 
Orange  Counties,  CA,  had  little  effect  on 
the  small  growers  in  the  area,  the  lifting 
of  the  quarantine  in  the  current  interim 
rule  will  also  have  little  effect. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 


retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

■  Accordingly,  we  are  amending  7  CFR 
part  301  as'follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 
2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II.  Pub.  L.  106-113,  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224,  114  Stat.  400  (7  U.S.C.  1421 
note). 

§301.93-3    [Amended] 

■  2.  In  §  301.93-3,  paragraph  (c)  is 
amended  by  removing,  under  the 
heading  "CALIFORNIA",  the  entry  for 
Los  Angeles  and  Orange  Counties. 

Done  in  Washington,  DC,  this  15th  day  of 
July  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  03-18602  Filed  7-21-03;  8:45  am) 

BILUNG  CODE  3410-^4-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM258;  Special  Conditions  No. 
25-240-SC] 

Special  Conditions:  Boeing  Model 
747SP  Airplane;  Aft  Lower  Lot>e 
Service/Cargo  Compartment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  a  Boeing  Model  747SP 
airplane  modified  by  JRG  Design  Inc., 
Greensboro,  North  Carolina.  This 
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compartments  are  installed  below  the 
main  deck. 

JRG  Design  Inc.  proposes  to  modify 
the  interior  of  a  747SP  airplane  for  use 
by  a  head-of-state.  As  part  of  the 
modification,  JRG  proposes  to  include 
two  ladders  from  the  main  deck  into  the 
aft  lower  lobe  cargo  compartment  and  to 
use  that  compartment  as  a  combined 
service  compartment  and  Class  C  cargo 
compartment.  The  compartment  would 
use  materials  meeting  the  flammability 
standards  for  Class  C  cargo 
compartments  and  would  include 
smoke  detectors.  Access  would  be 
limited  to  one  trained  crewmember  and 
would  be  allowed  during  flight,  but  not 
diuing  taxi,  takeoff  or  landing  or  if  there 
were  a  fire. 

As  part  of  the  safety  enhancement 
necessary  to  allow  occupancy  of  the  aft 
lower  lobe  service/cargo  compartment 
by  a  crewmember,  JRG  proposes  the 
installation  of  warning  and  emergency 
equipment,  as  defined  for  a  lower  lobe 
service  compartment  in  §  25.819. 
Speakers,  warning  lights,  and  buzzers 
will  be  installed  in  the  aft  lower  lobe 
service/cargo  compartment  to  warn  an 
occupant  of  turbulent  conditions,  the 
presence  of  smoke  or  fire,  or  the  need 
to  leave  the  area.  A  crew  interphone 
will  be  provided  for  communications 
with  the  flight  deck.  In  addition, 
emergency  equipment  will  be  provided 
to  that  occupant  in  case  of 
decompression.  No  seat  will  be  installed 
in  this  area,  as  required  by  §  25.819(f), 
because  of  the  reduced  height  and 
accessibility  of  the  area. 

JRG  Design  Inc.  indicates  that  the  aft 
lower  lobe  service/cargo  compartment 
will  meet  the  Class  C  cargo 
requirements  of  §25. 857(c).  The 
compartment  will  be  equipped  with  an 
approved  built-in  fire  extinguisher  or 
suppression  system  which  is 
controllable  from  the  cockpit  to 
eliminate  the  need  to  send  someone  into 
the  compartment  to  fight  a  fire.  In  the 
event  of  a  fire,  the  aft  lower  lobe 
service/cargo  compartment  will  be 
evacuated,  and  the  pilot  will  activate 
the  fire  suppression  system.  A  means 
will  be  provided  to  prevent  inadvertent 
access  to  the  compartment  when  the  fire 
suppression  system  has  been  activated. 

The  existing  regulations  address 
separate  service  areas  and  Class  C  cargo 
compartments  but  do  not  address  a- 
single  compartment  that  has  both  uses. 
The  requirements  for  these 
compartments  are  not  only  different,  but 
also  incompatible.  For  example,  the 
service  compartment  may  be  occupied 
(except  during  taxi,  takeoff,  and 
landing),  but  the  Class  C  cargo 
compartment  must  not  be  occupied.  In 
addition,  fire  fighting  is  dealt  with 


differently  in  the  two  compartments. 
The  crew  fights  a  fire  in  a  service 
compartment,  whereas  a  flooding 
extinguisher  system  is  used  in  a  Class  C 
cargo  compartment. 

The  concept  of  a  single,  multi-use 
compartment  which  JRG  proposes 
would  be  acceptable,  if  the  FAA  could 
be  assured  that  whether  the 
compartment  is  used  as  a  service 
compartment  or  as  a  Class  C  cargo 
compartment,  the  level  of  safety  would 
be  equivalent  to  that  of  a  separate 
service  compartment  or  a  separate  Class 
C  cargo  compartment.  Therefore,  specied 
conditions  that  provide  an  equivalent 
level  of  safety  are  being  required;  these 
special  conditions  pertain  to  visible  and 
audible  warnings,  placards  and 
limitations,  equipment,  evacuation 
routes,  training,  and  the  use  of  ladders 
between  the  main  deck  and  the  aft  lower 
lobe  service/cargo  compartment. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101 
Amendment  21-69,  effective  September 
16,  1991,  JRG  Design  Inc.  must  show 
that  the  Model  747SP  airplane,  as 
modified,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  A20WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change. 

The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  A20WE  for  the  Boeing  Model 
747SP  series  airplanes  include  14  CFR 
part  25,  as  amended  by  Amendments 
25-1  through  25-8  and  25-15.  25-17, 
25-18,  25-20  and  25-39,  with  certain 
exceptions  and  special  conditions  as 
listed  in  the  type  certificate  data  sheet. 
The  U.S.  type  certification  basis  for  the 
Boeing  Model  747SP  series  airpleme  is 
established  in  accordance  with  14  CFR 
21.17  and  21.21  and  the  type 
certification  application  date.  The  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  A20WE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
U-e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safe^  standards 
for  a  Boeing  Model  747SP  series 
airplane  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  747SP 
airplane  must  comply  with  the  fuel  vent 
and  exhaust  emission  requirements  of 
14  CFR  part  34  and  the  noise 
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certification  requirements  of  14  CFR 
part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.10lO))(2)  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  imusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Boeing  Model  747SP  airplane 
will  incorporate  a  novel  or  unusual 
design  feature;  specifically,  the  aft  lower 
lobe  compartment  will  be  used  as  a 
combined  service  compartment  and 
Class  C  cargo  compartment. 

Discussion 

The  requirements  for  lower  deck 
service  compartments  (in  §  25.819)  are 
incompatible  with  the  requirements  for 
cargo  compartments  (in  §§  25.855, 
25.857,  and  25.858).  For  example,  to  use 
the  fire  control  system  of  a  Class  C  cargo 
compartment,  the  compartment  must  be 
unoccupied,  because  the  means  of  fire 
control  is  to  flood  the  compartment  with 
fire  suppressant.  The  fire  control  system 
of  a  service  compartment,  however, 
would  not  normally  utilize  a  flood-type 
fire  suppressant,  since  the  compartment 
might  be  occupied. 

The  requirements  in  these  special 
conditions  allow  the  aft  lower  lobe  to  be 
used  as  a  combined  service 
compartment  and  Class  C  cargo 
compartment  dining  flight.  To  make  this 
concept  work,  the  special  conditions 
require  certain  visible  and  audible 
warnings,  placards  and  limitations, 
evacuation  routes,  equipment,  and 
training;  the  special  conditions  also 
establish  requirements  for  use  of  ladders 
between  the  main  deck  and  the  aft  lower 
lobe  service/cargo  compartment. 

The  applicant  has  not  proposed  a 
means  of  satisfying  regulatory 
requirements  governing  occupancy  of 
the  aft  lower  lobe  service/cargo 
compartment  during  taxi,  takeoff,  and 
landing.  Therefore,  the  FAA  will  specify 
appropriate  limitations  for  such 
occupancy. 

Special  Condition  1 — Visible  and 
Audible  Warnings 

Currently,  §  25.819  specifies  that  a 
service  compartment  may  be  occupied 
and  does  not  need  to  be  evacuated 


under  certain  normal  conditions  or 
under  certain  unsafe  conditions  (e.g.,  in 
the  case  of  fire,  the  occupant  could 
function  as  a  firefighter).  Sections 
25.855  and  25.857,  however,  specify 
that  a  Class  C  cargo  compartment  must 
not  be  occupied,  that  fire  detection  must 
be  automatic,  and  that  fire  suppression 
must  rely  on  a  total  flood  system.  To 
maintain  the  advantages  of  both  a 
service  compartment  and  a  Class  C 
cargo  compartment,  certain  warnings 
need  to  be  provided. 

Special  Condition  la.  requires  a 
visible  advisory  in  the  cockpit  to  notify 
the  flightcrew  when  the  aft  lower  lobe 
service/cargo  compartment  is  occupied. 
The  potential  exists  that  the  aft  lower 
lobe  service/cargo  compartment  may 
inadvertently  be  occupied  when  it 
should  not  be,  such  as  during  taxi, 
takeoff  or  landing  or  during  certain 
emergencies.  Special  Condition  1(a) 
ensures  that  the  flightcrew  is  aware  that 
the  aft  lower  lobe  service/c'argo 
compartment  is  occupied  and  that  the 
flightcrew  takes  appropriate  action  to 
evacuate  the  compartment  before 
flooding  it  with  fire  suppressant.  There 
must  be  a  placard  or  sign  nearby  which 
indicates  that  the  light  means  that  the 
compartment  is  occupied. 

Special  Condition  lb.  requires  an 
"on/off'  visible  warning  stating  "Do  Not 
Enter"  (or  similar  words)  to  be  located 
outside  and  on  or  near  the  door  from  the 
main  deck  to  the  aft  lower  lobe  service/ 
cargo  compartment.  The  warning  is  to 
be  controlled  fi-om  the  flight  deck  to 
prevent  someone  ft-om  entering  the  aft 
lower  lobe  service/cargo  compartment 
when  it  should  not  be  occupied,  such  as 
dining  taxi,  takeoff  or  landing  or  when 
smoke  or  fire  has  been  detected. 
Opening  the  door  during  a  fire  would 
degrade  the  effectiveness  of  the  fire 
suppressant  and  allow  smoke,  flame, 
and/or  fire  suppressant  into  the  cabin. 

Special  Condition  Ic.  requires  a 
visible  and  audible  warning  in  the  aft 
lower  lobe  service/cargo  compartment 
to  notify  an  occupant  that  he  or  she 
must  evacuate  the  compartment.  This 
warning  must  be  one  which  can  be  seen 
and  heard  from  any  part  of  the 
compartment.  The  visible  and  audible 
warning  is  to  be  controlled  from  the 
flight  deck.  Because  the  aft  lower  lobe 
service/cargo  compartment  may  be 
occupied  on  the  ground  or  in  the  air,  a 
warning  must  be  provided  to  notify-  an 
occupant  to  leave  the  compartment 
prior  to  taxi,  takeoff  or  landing  or  during 
certain  emergencies  (other  than  fire, 
which  is  dealt  with  under  Special 
Condition  1(e).  A  visible  warning  is 
required,  in  case  the  audible  warning 
becomes  masked  or  distorted  by  engine, 
equipment,  or  ground  noises. 


Special  condition  Id.  requires  a 
visible  and  audible  warning  in  the  aft 
lower  lobe  service/cargo  compartment 
to  notify  an  occupant  of  the  need  to  use 
a  portable  oxygen  bottle  in  the  event  of 
decompression.  This  warning  must  be 
one  which  can  be  seen  and  heard  from 
any  part  of  the  compartment  and  must 
be  distinct  from  other  warnings  in  the 
compartment  to  prevent  confusion  and 
to  elicit  correct  action.  The 
decompression  warning  must  be 
automatic  [i.e.,  not  require  separate 
crew  action)  to  ensure  that  an  occupant 
of  the  aft  lower  lobe  service/cargo 
compartment  does  not  delay  putting  on 
the  mask  attached  to  the  portable 
oxygen  bottle.  This  section  of  the 
special  conditions  is  partially  in  lieu  of 
the  visible  effect  provided  by  the 
automatic  presentation  feature  required 
by  §25.1447. 

Special  Condition  le.  requires  a 
visible  and  audible  warning  in  the  aft 
lower  lobe  service/cargo  compartment 
when  a  fire  is  detected  to  notify  an 
occupant  that  he  or  she  must  evacuate 
the  compartment.  The  warning  must  be 
one  which  can  be  seen  and  heard  from 
any  part  of  the  compartment  and  must 
be  distinct  from  other  warnings  in  the 
compartment  in  order  to  prevent 
confusion  and  to  elicit  the  correct 
actions.  The  fire  or  smoke  detection 
warning  must  be  automatic  [i.e.,  not 
require  or  depend  on  separate  crew 
action)  to  ensure  that  an  occupant  of  the 
aft  lower  lobe  service/cargo 
compartment  leaves  before  the 
flightdeck  crew  releases  fire  suppressant 
in  the  compartment. 

Special  Condition  2 — Placards  and 
Limitations 

The  aft  lower  lobe  service/cargo 
compartment  must  be  evacuated  if  a  fire 
occurs.  In  addition,  there  must  be  a  way 
to  prevent  access  into  the  compartment 
during  taxi,  takeoff  or  landing  or  in  the 
event  of  a  fire.  Placards  and  limitations 
are  specified  for  these  situations. 

Special  Condition  2a.  requires  a 
placard  to  be  located  outside  the  hatch 
to  the  aft  lower  lobe  service/cargo 
compartment  doors,  indicating  that 
access  is  limited  to  one  crewmember 
trained  in  evacuation  procedures.  The 
accommodations  and  the  availability  of 
only  one  oxygen  bottle  necessitate 
limiting  access. 

Special  Condition  2b.  requires 
placards  to  be  located  inside  and 
outside  the  hatches  of  the  aft  lower  lobe 
service/cargo  compartment,  indicating 
that  the  compartment  hatch  must 
remain  closed,  except  when  someone  is 
entering,  occupying,  or  leaving  the 
compartment.  The  smoke  and  fire 
detection  and  suppression  systems  are 
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for  use  by  a  head-of-state,  it  will  have 
limited  access,  and  it  will  have  placards 
limiting  access.  Furthermore,  there  will 
be  notification  to  the  flightcrew  when 
the  aft  lower  lobe  service/cargo 
compartment  is  occupied  (in  Special 
Condition  1(a)).  Special  Condition 
2(f)(2),  therefore,  would  prohibit  the 
airplane  from  being  operated  for  hire  or 
offered  for  common  carriage. 

Special  Condition  3 — Equipment 

In  addition  to  that  required  by 
§25.819,  Special  Condition  3  requires 
the  following  equipment: 

Special  Condition  3a.  requires  that  a 
portable  oxygen  bottle  be  available  at  all 
times  and  that  it  be  sufficient  to  supply 
a  member  of  the  flightcrew  who  is 
occupying  the  aft  lower  lobe  service/ 
cargo  compartment  (except  during  taxi, 
takeoff,  or  landing  or  during  a  fire). 
Because  it  would  not  be  advisable  to 
provide  drop-down  masks  in  a  cargo 
compartment  or  to  store  a  portable 
oxygen  bottle  in  the  compartment,  the 
FAA  is  requiring  that  a  portable  oxygen 
bottle  be  mounted  outside  each  main 
deck  entrance  of  the  aft  lower  lobe 
service/cargo  compartment.  A  member 
of  the  flightcrew  must  carry  the  portable 
oxygen  bottle,  when  he  or  she  enters  the 
compartment.  The  supply  of  oxygen 
must  be  compatible  with  the  emergency 
descent  profile  following  a 
decompression. 

Special  Condition  3b.  requires 
supplemental  handheld  lighting  (with 
locator  light)  when  an  occupant  is  in  the 
aft  lower  lobe  service/cargo 
compartment  and  power  to  the 
compartment  is  off,  or  the  emergency 
escape  path  lighting  is  off  or  lost,  or  if 
visibility  is  poor.  At  least  two  flashlights 
are  required.  One  flashlight  would  be 
located  adjacent  to  each  emergency  exit 
in  the  aft  lower  lobe  service/cargo 
compartment  at  the  foot  of  the  stairs  in 
the  compartment.  Note  that  this 
requirement  is  in  addition  to  the 
automatic  emergency  lighting  system 
required  by  §  25.819(a). 

Special  Condition  3c.  obviates  the 
need  to  comply  with  the  requirements 
of  §  25.819(f)  for  the  installation  of  a 
forward  or  aft  facing  seat  for  each 
occupant  of  the  compartment.  The 
compartment's  physical  constraints, 
such  as  the  reduced  ceiling  height  and 
limited  accessibility,  make  .the 
installation  of  a  seat  impractical  and 
prohibitive. 

Special  Condition  4 — Evacuation  Routes 

Special  Condition  4  requires,  in 
addition  to  the  two  evacuation  routes 
(including  an  exit)  specified  by 
§  25.819(a),  procedures  to  keep  the 
evacuation  routes  clear.  The  cargo  in  the 


compartment  must  be  restrained  to 
ensure  that  the  crewmember's  paths  to 
the  exits  are  clear.  Further,  all  entrances 
and  exits  fi'om  the  aft  lower  lobe 
service/cargo  compartment  must  be 
capable  of  being  closed  after  exiting.  In 
addition  to  the  concern  for  cargo 
blocking  the  escape  paths,  there  is 
concern  about  hazardous  quantities  of 
smoke,  flames,  or  fire  suppressant 
entering  compartments  occupied  by 
passengers  or  crew  and  about  the  loss  of 
fire  suppressant  from  the  compartment 
during  a  fire.  The  aft  lower  lobe  service/ 
cargo  compartment  must  be  capable  of 
being  closed,  because  after  evacuation  it 
must  comply  with  the  requirements 
applicable  to  the  Class  C  cargo 
compartment,  including  §§25.855, 
25.857,  and  25.858. 

Special  Condition  5 — Training 

Because  the  design  features  required 
by  these  special  features  can  fulfill  their 
safety  objectives  only  if  crewmembers 
are  properly  trained  in  their  use,  these 
special  conditions  require  the  applicant 
to  develop  the  following  training 
materials: 

Special  Condition  5a.  requires 
training  materials  about  use  of  the  aft 
lower  lobe  service/cargo  compartment 
and  actions  associated  with  the 
warnings  emd  placards  required  by  these 
special  conditions. 

Special  Condition  5b.  requires 
training  materials  about  entering  and 
exiting  the  aft  lower  lobe  service/cargo 
compartment,  including  emergency 
exiting,  (associated  with  Special 
Conditions  1(b),  1(c),  1(d),  1(e),  2(a), 
2(b),  2(c),  2(d),  and  3(b)). 

Special  Condition  5c.  requires 
training  materials  about  checking  the 
pressure  of  the  portable  oxygen  bottle 
prior  to  entering  the  aft  lower  lobe 
service/cargo  compartment  (associated 
with  Special  Condition  3(a)). 

Special  Condition  5d.  requires 
training  materials  about  carrying  a 
portable  oxygen  bottle  when  entering 
the  aft  lower  lobe  service/cargo 
compartment  (associated  with  Special 
Condition  3(a)). 

Special  Condition  5e.  requires 
training  materials  about  maintaining  an 
exit  aisle  and  access  to  the  evacuation 
routes  from  the  lower  lobe  service/cargo 
compartment  (associated  with  Special 
Condition  3(c)). 

Special  Condition  6 — Ladders 

The  ladders  between  the  aft  lower 
lobe  service/cargo  compartment  and  the 
main  deck  must  meet  the  following 
requirements: 

Special  Condition  6a.  requires  that 
the  ladders  consist  of  a  single  segment. 
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Special  Condition  6b.  requires  that 
the  ladders  have  essentially  rectangular 
treads. 

Special  Condition  6c  requires  that 
general  illumination  of  at  least  0.05  foot- 
candle,  when  measured  along  the 
centerlines  of  each  tread,  must  be 
provided. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  747SP  airplane.  Should  JRG 
Design  Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  A20WE  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1)  Amendment  21-69, 
effective  September  16,  1991. 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register.  However,  the 
issuance  of  a  supplemental  type 
certificate  data  sheet  for  the  Boeing 
Model  747SP,  as  modified  by  JRG 
Design  Inc.,  is  imminent.  The  FAA 
finds,  therefore,  that  good  cause  exists 
to  make  these  special  conditions 
effective  upon  issuemce. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featxu-es  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  which  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702,44704. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  Boeing  Model  747SP-68 
airplane  modified  by  IRG  Design  Inc.  to 
include  an  aft  lower  lobe  compartment 
configured  for  use  as  both  a  service 
compartment  and  a  Class  C  cargo 
compartment. 

1.  Visible  and  Audible  Warnings 

In  addition  to  the  audible  warnings 
about  detection  of  fire  or  smoke  or 
decompression  which  are  required  by 
§  25.819(c),  the  following  warnings  are 
required: 


a.  A  visible  advisory  in  the  cockpit  to 
notify  the  flightcrew  when  the  aft  lower 
lobe  service/cargo  compartment  is 
occupied.  The  advisory  light  must  be 
accompanied  by  a  placard  or  message 
indicating  that  the  compartment  is 
occupied. 

b.  An  (on/off)  visible  warning  stating 
"Do  Not  Enter"  (or  similar  words) 
located  outside  and  on  or  near  the  door 
from  the  main  deck  to  the  aft  lower  lobe 
service/cargo  compartment.  The 
warning  is  to  be  controlled  from  the 
flight  deck. 

c.  A  visible  and  audible  warning  in 
the  aft  lower  lobe  service/cargo 
compartment  to  notify  an  occupant 
when  he  or  she  must  evacuate  the 
compartment.  The  warning  must  be  one 
which  can  be  seen  and  heard  from  any 
part  of  the  compartment.  The  warning  is 
to  be  controlled  from  the  flight  deck. 

d.  A  visible  and  audible  warning  in 
the  aft  lower  lobe  service/cargo 
compartment'which  in  the  event  of 
decompression 'warns  an  occupant  of 
the  need  to  use  a  portable  oxygen  bottle. 
This  warning  must  be  one  which  can  be 
seen  and  heard  from  any  part  of  the 
compartment  and  must  be  distinct  from 
other  warnings  in  the  compartment.  The 
decompression  warning  must  be 
automatic  (i.e.,  not  require  separate 
crew  action),  to  ensure  that  an  occupant 
of  the  aft  lower  lobe  service/cargo 
compartment  does  not  delay  using  a 
portable  oxygen  bottle.  This  section  of 
the  special  condition  is  partially  in  lieu 
of  the  visible  effect  provided  by  the 
automatic  presentation  feature  required 
by  §25.1447. 

e.  A  visible  and  audible  warning  in 
the  aft  lower  lobe  service/cargo 
compartment — which  in  the  event  of  a 
fire — warns  an  occupant  of  the  need  to 
evacuate  the  compartment.  This 
warning  must  be  one  which  cem  be  seen 
and  heard  from  any  part  of  the 
compartment  and  should  be  distinct 
from  other  warnings  in  the 
compartment.  The  fire  or  smoke 
detection  warning  must  be  automatic 
(i.e.,  not  require  a  separate  crew  action] 
to  ensure  that  an  occupant  of  the  aft 
lower  lobe  service/cargo  compartment 
leaves  before  the  flight  deck  crew 
releases  fire  suppressant. 

2.  Placards  and  Limitations 

In  addition  to  those  required  in  part 
25,  the  following  placards  and 
limitations  are  required: 

a.  A  placard  located  outside  the  hatch 
to  the  aft  lower  lobe  service/cargo 
compartment,  indicating  that  access  to 
the  compartment  is  limited  to  one 
crewmember  trained  in  evacuation 
procedures. 


b.  A  placard  located  inside  and 
outside  the  hatches  on  the  aft  lower  lobe 
service/cargo  compartment,  indicating 
that  the  compartment  hatches  must 
remain  closed,  except  when  someone  is 
entering,  occupying,  or  leaving  the 
compartment. 

c.  In  lieu  of  compliance  with 

§  25.819(f),  a  placard  must  be  installed 
inside  and  outside  the  hatches  on  the  aft 
lower  lobe  service/cargo  compartment, 
indicating  that  occupancy  of  the 
compartment  should  be  of  minimum 
duration. 

d.  A  limitation  in  the  AFM  and  a 
placard  inside  and  outside  the  hatches 
to  the  aft  lower  lobe  service/cargo 
compartment,  all  stating  that  (1)  the  aft 
lower  lobe  service/cargo  compartment 
must  not  be  occupied  during  taxi, 
takeoff,  or  landing  or  during  a  fire  and 
(2)  only  authorized  personnel  are 
permitted  access. 

e.  Instructions  in  the  AFM  regarding 
permissible  occupancy  of  the 
compartment;  limitations  on  occupancy 
of  the  compartment  during  taxi,  taikeoff 
or  landing;  procedures  for  warning 
occupants  of  the  compartment  that 
smoke  or  fire  has  been  detected; 
procedures  for  fighting  a  fire  in  the 
compartment;  procedures  for  warning 
occupants  of  the  compartment  that 
decompression  has  occurred;  and  cargo 
loading  restrictions  in  the  weight  and 
balance  manual. 

f.  A  Limitation  in  the  AFM 
Supplement  stating  that: 

"Carriage  of  hazardous  material  and/ 
or  weapons  in  the  aft  lower  lobe  service/ 
cargo  compartment  is  prohibited  unless 
the  following  conditions  are  met: 

(1)  The  compartment  is  locked  diuing 
flight,  and  the  key  remains  with  the 
flight  crew,  or 

(2)  The  airplane  is  not  operated  for 
hue  or  offered  for  common  carriage. 
This  provision  does  not  preclude  the 
operator  from  receiving  remuneration  to 
the  extent  consistent  with  14  CFR  part 
125, 14  CFR  part  91.  and  subpart  F.  as 
applicable." 

3.  Equipment 

In  addition  to  that  required  by 
§§25.819  and  25.829(a),  the  following 
equipment  is  required: 

a.  A  portable  oxygen  bottle  must  be 
mounted  outside  each  main  deck 
entrance  of  the  aft  lower  lobe  service/ 
cargo  compartment.  The  portable 
oxygen  bottle  must  be  sufficient  to 
supply  a  member  of  the  flightcrew  who 
is  occupying  the  aft  lower  lobe  service/ 
cargo  compartment  and  must  be  carried 
by  the  flightcrew  member. 

b.  Flashlights  or  other  supplemental 
handheld  lighting,  in  addition  to  the 
emergency  illumination  required  by 
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§  25.829(a).  At  least  two  flashlights—  6.  Ladders 

each  equipped  with  a  locator  light — 

must  be  provid  ed.  One  flashlight  must 

be  located  adja  rent  to  each  emergency 

exit  in  the  aft  1(  >wer  lobe  service/cargo 

compartment  a :  the  foot  of  the  stairs  in 

the  compartmeat. 

c.  The  requir  sment  of  §  25.819(f)  for  a 
forward  or  aft  f  icing  seat  for  each 
occupant  of  th«  compartment  is  waived, 
because  the  ph  ^sical  constraints  of  the 
compartment,  i  uch  as  the  reduced 
height  and  limited  accessibility  make 

of  a  seat  impractical  and 


the  installation 
prohibitive 

4.  Evacuation  Aoutes 


Av 


In  addition 
routes  (including 
§  25.819(a) 
established  in 
keep  the  evacuation 
cargo  in  the  co 
restrained  to 
crewmember's 
clear.  Further, 
from  the  aft 


pro  :edi 
tie , 


ell 


lower 


compartment 
closed  after  exi 
service/cargo 
capable  of  bei 
evacuation  it 
requirements  a 
cargo  compartn^ent 
§§25.855,25. 


the  two  evacuation 
an  exit)  specified  by 
Hres  must  be 
AFM  Supplement  to 
routes  clear.  The 
i|ipartment  must  be 

that  the 
)aths  to  the  exits  eire 
entrances  and  exits 
lobe  service/cargo 
nAist  be  capable  of  being 
1  ing.  The  aft  lower  lobe 
cc  mpartment  must  be 

closed,  because  after 
mbst  comply  with  the 
j  iplicable  to  the  Class  C 
including 
and  25.858. 


.837 
5.  Training 

Training  mat(  rials  which  address  the 
following  procedures  must  be  provided: 

a.  Use  of  the  i  ft  lower  lobe  service/ 
service  compart  ment  and  actions 
indicated  by  th«  warnings  and  placcirds 
specified  herein . 

b.  Entering  ar  d  exiting  the  aft  lower 
lobe  service/car  ;o  compartment, 
including  emer;  ency  exiting. 

c.  Checking  tl  e  pressure  of  the 
portable  oxygen  bottle  prior  to  entering 
the  aft  lower  lol  e  service/cargo 
compartment. 

d.  Carrying  a 
when  entering 


I  )ortable  oxygen  bottle 
1 1  le  aft  lower  lobe 
service/cargo  compartment. 

e.  Maintainin] ;  an  exit  aisle  and  access 
to  evacuation  ro  jtes  from  the  aft  lower 
lobe  service/cai^  jo  compartment. 
Training  must  a  Idress  how  to  keep  the 
evacuation  routes  clear,  i.e.,  how  to 
restrain  cargo  in  the  compartment  to 
ensure  that  the  |iaths  to  the  exits  are 
clear. 


f.  A  limitation 
Supplement  staling 
accessing  the  aft 
cargo  compartm  jnt 
the  procedures 


in  the  AFM 

that  all  personnel 
lower  lobe  service/ 
must  be  trained  in 
listed  above. 


The  following  requirements  must  be 
met  for  ladders  between  the  main  deck 
and  the  aft  lower  lobe  service/cargo 
compartment: 

a.  The  ladders  must  consist  of  a  single 
segment. 

b.  The  ladders  must  have  essentially 
rectangular  treads. 

c.  General  illumination  of  at  least  0.05 
foot-candle,  when  measured  along  the 
centerlines  of  each  ladder  tread,  must  be 
provided. 

Issued  in  Renton,  Washington,  on  July  2, 
2003. 

All  Bahrami, 

Assistant  Director,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18625  Filed  7-21-03;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
(DOT) 

Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-14848;  Airspace 
Docket  No.  03-AWP-5] 

Establishment  of  Class  E  Airspace; 
Susanville,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Susanville,  CA.  The 
establishment  of  an  Area  Navigation 
(RNAV)  Global  Positioning  System 
(GPS)  Standard  Instrument  Approach 
Procedures  (SIAPs)  at  Susanville 
Municipal  Airport,  Susanville,  CA  has 
made  this  action  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  sxirface 
of  the  earth  is  needed  to  contain  aircraft 
executing  the  RNAV  (GPS)  RWY  29  and 
RNAV  (GPS)-A  SIAPs  to  Susanville 
Municipal  Airport.  The  intended  effect 
of  this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  operations  at  Susanville 
Municipal  Airport,  Susanville,  CA. 

EFFECTIVE  DATE:  0901  UTC  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520,  Air  Traffic  Division. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard.  Lawndale, 
California  90261,  telephone  (310)  725- 
6611. 

SUPPLEMENTARY  INFORMATION: 


History 

On  June  9,  2003,  the  FAA  proposed  to 
amend  14  CFR  part  71  by  modifying  the 
Class  E  airspace  area  at  Susanville,  CA 
(68  FR  34340).  Additional  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  is  needed 
to  contain  aircraft  executing  the  RNAV 
(GPS)  RWY  29  and  RNAV  (GPS)-A 
SIAPs  to  Susanville  Municipal  Airport. 
This  action  will  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  RNAV  (GPS)  RWY  29  and  RNAV 
(GPS)-A  SIAPs  to  Susanville  Municipal 
Airport,  Susanville,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking, 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 


The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  E  airspace  area  at 
Susanville,  CA.  The  establishment  of  a 
RNAV  (GPS)  RWY  29  and  RNAV  (GPS)- 
A  SIAPs  to  Susanville  Municipal 
Airport  has  made  this  action  necessary. 
The  effect  of  this  action  will  provide 
adequate  airspace  for  aircraft  executing 
the  RNAV  (GPS)  RWY  29  and  RNAV 
(GPS)-A  SIAPs  to  Susanville  Municipal 
Airport,  Susanville,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — {!) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Eveduation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
treiffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substanfial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5    Susanville,  CA  (NEW) 

Susanville  Municipal  Airport,  CA 

(Let.  40°22'37"N,  long.  120°34'23"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Susanville  Municipal  Airport 
and  within  2  miles  each  side  of  the  134° 
bearing  from  the  Susanville  Municipal 
Airport  extending  from  the  6.5-mile  radius  to 
10.3  miles  southeast  of  the  Susanville 
Municipal  Airport  and  within  2  miles  each 
side  of  the  339°  bearing  from  the  Susanville 
Municipal  Airport  extending  from  the  6.5- 
mile  radius  to  10  miles  northwest  of  the 
Susanville  Municipal  Airport. 


Issued  in  Los  Angeles,  California,  on  July 
8,  2003. 

Stephen  J.  Lloyd, 

Acting  Manager,  Air  Traffic  Division. 

Western-Pacific  Region. 

[FR  Doc.  03-18518  Filed  7-21-03;  8:45  am] 

BtLUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15256;  Airspace 
Docket  No.  03-ACE-49] 

Modification  of  Class  E  Airspace;  Falls 
City,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


SUMMARY:  This  docimient  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at  Falls 
City,  NE. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  30,  2003  (68  FR  32357). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversiaJ  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  conunent,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  4,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  July  11, 
2003. 

Herman  J.  Lyons,  Jr. 

Manager,  Air  Traffic  Division  Central  Region. 
[FR  Doc.  03-18514  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  4giO-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Ivermectin  Paste;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Merial,  Ltd.  The  supplemental  NADA 
provides  for  the  addition  of  several  new 
species  of  internal  parasites  to  product 
labeling  for  ivermectin  paste  for  horses. 
This  action  is  being  taken  to  ensure 


accxiracy  and  clarity  in  the  agency's 
regulations. 

DATES:  This  rule  is  effective  July  22, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7543,  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Merial 
Ltd.,  3239  Satellite  Blvd.,  Bldg.  500. 
Duluth,  GA  30096-4640,  filed  a 
supplement  to  NADA  134-314  for 
EQVALAN  (ivermectin)  Paste  for 
Horses.  The  supplemental  application 
provides  for  the  use  of  ivermectin  paste 
for  the  treatment  and  control  of 
Craterostomum  acuticaudatum, 
Petrovinema  poculatum,  and 
Coronocyclus  spp.,  including:  C. 
coronatus,  and  C.  labratus.  Also,  the 
label  descriptions  of  some  currently- 
approved  parasite  genera  are  being 
revised  to  add  included  species  for 
which  data  already  exists  in  the  NADA 
file  and  to  reflect  changes  in  scientific 
nomenclature.  The  supplemental  NADA 
is  approved  as  of  April  2,  2003,  and  21 
CFR  520.1192  is  amended  to  reflect  the 
approval.  The  basis  of  approval-is 
discussed  in  the  freedom  of  information 
siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  2 1  CFR  part 
20  and  21  CFR  part  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
April  2,  2003.  This  marketing  T 

exclusivity  only  applies  to  the  parasites 
for  which  new  data  were  required. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envfronmental  assessment 
nor  an  envfronmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 
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List  of  Subjeclk  in  21  CFR  Part  520 

Animal  drugs. 
■  Therefore,  u  ider  the  Federal  Food, 
Drug,  and  Cosi  netic  Act  and  under 
authority  dele;  ;ated  to  the  Commissioner 
of  Food  and  D  -ugs  and  redelegated  to  the 
Center  for  Vet((rinary  Medicine,  21  CFR 
part  520  is  am  mded  as  follows: 


Cylicocyclus  spp.,  including  C.  insigne, 
C.  leptostomum,  C.  nassatus,  and  C. 
brevicapsulatus;  Cylicodontophonis 
spp.:  Cylicostephanus  spp.,  including  C. 
calicatus,  C.  goldi,  C.  longibursatus,  and 
C.  minutus;  and  Petrovinema 
poculatum);  pinworms  (adults  and 
fourth-stage  larvae)  [Oxyuris  equi); 


ascarids  (adults  and  third-  and  fourth- 
PART  520-ORiAL  DOSAGE  F0RM>IEVP  f  ^S^  larvae)  [Parascaris  equorum); 


ANIMAL  DRU^S 

■  1 .  The  authoHty  citation  for  21  CFR 
part  520  contii  lues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2 .  Section  5  2  D.  1 1 92  is  amended  by 
revising  paragiaphs  (a)  and  fb);  by 
redesignating  |  laragraph  (d)  as  paragraph 
(e);  by  adding  new  paragraph  (d);  by 
removing  the  list  sentence  of  newly 
redesignated  paragraphs  (e)(l)(iii)  and 
(e){2)(iii);  by  redesignating  new- 
paragraph  (e)(1  )(ii)  as  paragraph 
(e)(l)(ii)(B):  in  newly  redesignated 
paragraph  (e)(1  )(ii)(B)  by  removing 
"spp."  after  "C  nchocerca"and  by  adding 
in  its  place  "sp .";  and  by  adding  new 
paragraph  (e)(])(ii)(A)  to  read  as  follows: 

§  520. 1 1 92    Iveftnectin  paste. 

(a)  Specifica  ions.  Each  milligram 
(mg)  of  paste  amtains  0.0187  mg  (1.87 
percent)  or  0.01)153  mg  (0.153  percent) 
of  ivermectin. 

fb)  Sponsors  See  sponsors  in 
§  510.600(c)  of  this  chapter  for  use  as  in 
paragraph  (e)  ot  this  section: 

(l)No.  050664  for  use  of  a  1.87- 
percent  paste  ak  in  (e)(l)(i),  (e)(l)(ii)(A), 
and  (e)(l)(iii)  of  this  section  and  a  0.153- 
percent  paste  fi  »r  use  as  in  paragraph 
{e)(2)  of  this  sei:tion. 

(2)  Nos.  0513 11  and  059130  for  use  of 
a  1.87-percent  )aste  for  use  as  in 
paragraph  (e)(ip(i),  (e)(l)(ii)(B),  and 
(e)(l)(iii)  of  thill  section. 
***** 

(d)  Special  a  tnsiderations.  See 
§  500.25  of  this  chapter. 

(e)  Conditions  of  use — (1)  Horses — (i) 
Amount.  200  n  icrograms  per  kilogram 
(91  micrograms  per  pound)  of  body 
weight. 

(ii)  Indications  for  use — (A)  For 
treatment  and  c  ontrol  of  large  strongyles 
(adults)  [Strong  ylus  vulgaris  (also  early 
forms  in  blood  i^essels),  S.  edentatus 
(also  tissue  staj  es),  S.  equinus; 
Triodontophonis  spp.,  including  T. 
brevicQuda  and  T.  serratus;  and 
Craterostomum  acuticaudatum);  small 
strongyles  including  those  resistant  to 
some  benzimidizole  class  compounds 
(adults  and  fou  Ih-stage  larvae) 
{Coronocyclus  i  pp.,  including  C. 
coronatus,  C.  Ic  hiatus,  and  C.  labratus; 
Cyathostomum  spp.,  including  C. 
catinatum  and  'J.  pateratum; 


hairworms  (adults)  [Trichostrongylus 
axei);  large-mouth  stomach  worms 
(adults)  [Habronema  muscae);  bots  (oral 
and  gastric  stages)  (Gasterophilus  spp., 
including  G.  intestinalis  and  G.  nasalis); 
lungworms  (adults  and  fourth-stage 
larvae)  (Dictyocaulus  amfieldi); 
intestinal  threadworms  (adults) 
[Strongyloides  westerl);  summer  sores 
caused  by  Habronema  and  Draschia 
spp.  cutaneous  third-stage  larvae;  and 
dermatitis  caused  by  neck  threadworm 
microfilariae.  Onchocerca  sp. 
***** 

Dated:  July  8.  2003. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(PR  Doc.  03-18163  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Parts  40  and  275 
[T.D.  rrB-4;  ATF  Notice  No.  962] 
RIN  15ia-AA18 

Elimination  of  Statistical  Classes  for 
Large  Cigars  (2000R-410P) 

agency:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury. 
ACTION:  Final  rule  (Treasury  Decision). 

summary:  This  final  rule  removes  the 
eight  statistical  classes  for  large  cigars 
prescribed  in  TTB  regulations.  Since 
tobacco  manufacturers  and  importers  no 
longer  use  these  statistical  classes  to 
report  removals  of  large  cigars  subject  to 
tax,  this  final  rule  eliminates  obsolete 
regulations. 

DATES:  The  effective  date  of  this  final 
rule  is  August  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf,  Regulations  and 
Procedm-es  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue  NfW., 
Washington,  DC  20226  (telephone:  202- 
927-8210  or  e-mail: 
ttbquestions@ttb.gov. 

SUPPLEMENTARY  INFORMATION: 


ATF-TTB  Transition 

Effective  January  24,  2003,  the 
Homeland  Seciuity  Act  of  2002  divided 
the  Bineau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury  and  the  Bureau  of  Alcohol, 
Tobacco,  Firearms,  and  Explosives  in 
the  Department  of  Justice.  The  taxation 
of  tobacco  products  remains  a 
Department  of  the  Treasiuy  function 
and  is  the  responsibility  of  TTB. 
References  to  the  former  ATF  and  the 
new  TTB  in  this  document  reflect  the 
time  frame,  before  or  after  January  24, 
2003. 

Final  Rule  Background 

On  November  5,  2002,  ATF  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (ATF  Notice  No.  962, 
67  FR  67340)  to  solicit  comments  about 
the  elimination  of  obsolete  tobacco 
regulations  in  27  CFR  parts  40  and  275. 
These  regulations  prescribed  eight 
statistical  classes  for  large  cigars  subject 
to  tax.  The  first  seven  classes  (Classes  A 
through  G)  covered  large  cigars  selling 
for  $235,294  or  less  per  thousand,  while 
the  eighth  class  (Class  H)  covered  those 
selling  for  more  than  $235,294  per 
thousand. 

Since  January  1,  2001,  manufacturers 
of  tobacco  products  report  information 
about  large  cigars  subject  to  tax  in  two 
statistical  classes.  Tobacco  importers 
also  no  longer  use  these  eight  statistical 
classes.  The  reduction  in  the  number  of 
statistical  classes  reduces  industry's 
reporting  burden,  but  does  not 
jeopardize  our  ability  to  protect  the 
revenue  or  adversely  affect  our 
compilation  of  tobacco  statistics  for  use 
by  governments  and  the  public. 

We  did  not  receive  any  comments  on 
ATF  Notice  No.  962.  For  these  reasons 
and  those  discussed  in  the  notice,  we 
are  issuing  this  final  rule. 

Regulatory  Requirements 

Regulatory  Flexibility  Act 

We  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Consequently,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply.  In  accordance  with 
26  U.S.C.  7805(f),  we  sent  the  notice  of 
proposed  rulemaking  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Executive  Order  12866 

We  have  determined  that  this  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866. 
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Therefore,  a  regulatory  assessment  is  not 
required. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  chapter  35,  and  its 
implementingj-egulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  it  does  not  impose  a  collection 
of  information. 

Administrative  Procedure  Act 

In  accordance  with  the  provisions  of 
5  U.S.C.  553(d),  we  made  the  effective 
date  of  this  final  rule  30  days  after  its 
publication  in  the  Federal  Register. 

List  of  Subjects 

27  CFR  Part  40 

Administrative  practice  and 
procedure.  Authority  delegations.  Cigars 
and  cigarettes.  Claims,  Electronic  fund 
transfers.  Excise  taxes.  Imports, 
Labeling,  Packaging  and  containers. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Surety  bonds.  Tobacco. 

27  CFR  Part  275 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Claims, 
Electronic  fund  transfer.  Customs  duties 
and  inspection.  Excise  taxes.  Imports, 
Labeling,  Packaging  and  containers. 
Penalties,  Reporting  requirements. 
Seizures  and  forfeitures,  Siurety  bonds, 
Tobacco  products,  U.S.  possessions, 
Warehouses. 

Authority  and  Issuance 

■  Title  27,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  40— MANUFACTURE  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

■  Paragraph  1.  The  authority  citation  for 
part  40  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5142,  5143,  5146, 
5701,  5703-5705,  5711-5713,  5721-5723, 
5731,  5741,  5751,  5753,  5761-5763,  6061, 
6065,  6109,  6151,  6301,  6302.  6311,  6313, 
6402,  6404,  6423,  6676,  6806,  7011,  7212, 
7325,  7342,  7502,  7503,  7606,  7805;  31  U.S.C. 
9301,9303,9304,9306. 

§  40.203    [Removed  and  reserved] 

■  Par.  2.  Section  40.203  is  removed  and 
reserved. 

PART  275— IMPORTATION  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

■  Par  3.  The  authority  citation  for  part 
275  continues  to  read  as  follows: 

Authority:  18  U.S.C.  2342;  26  U.S.C.  5701, 
5703,  5704,  5705,  5708,  5712,  5713,  5721, 


5722,  5723,  5741,  5754,  5761,  5762,  5763, 
6301,  6302,  6313,  6404,  7101,  7212,  7342, 
7606,  7652,  7805;  31  U.S.C.  9301,  9303,  9304, 
9306. 

§  275.37    [Removed  and  Reserved] 

■  Par.  4.  Section  275.37  is  removed  and 
reserved. 

Signed:  April  11,  2003. 
Arthur  J.  Libertucci, 

Administrator. 

Approved:  June  4,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary,  (Tax,  Trade,  and 

Tariff  Policy). 

(FR  Doc.  03-18564  Filed  7-21-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC89 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf  Documents 
incorporated  by  Reference — API  RP 
14FandAPIRP14FZ 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

SUMMARY:  MMS  is  publishing  this  final 
rule  to  incorporate  by  reference  into  our 
regulations  the  4th  edition  of  American 
Petroleum  Institute  (API)  Recommended 
Practice  (RP)  14F  (API  RP  14F), 
"Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  I, 
Division  1  and  Division  2  Locations." 
The  updated  document,  4th  edition, 
will  replace  the  3rd  edition  of  API  RP 
14F,  which  is  already  incorporated  by 
reference  into  MMS  regulations.  The 
final  rule  will  also  add  another 
document  to  be  incorporated  by 
reference  for  the  first  time  into  our 
regulations.  The  new  document,  API  RP 
14FZ,  1st  edition,  is  titled 
"Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  I, 
Zone  0,  Zone  1  and  Zone  2  Locations." 
These  revisions  will  ensure  that  lessees 
use  the  best  available  and  safest 
technologies  while  operating  in  the 
Outer  Continental  Shelf  (OCS). 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  August  21.  2003.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  regulation  is 


approved  by  the  Director  of  the  Federal 
Register  as  of  August  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Nedorostek,  Operations  Analysis 
Branch,  at  (703)  787-1029. 
SUPPLEMENTARY  INFORMATION:  We  use 
standards,  specifications,  and 
recommended  practices  developed  by 
standard-setting  organizations  and  the 
oil  and  gas  industry  for  establishing 
requirements  for  activities  in  the  OCS. 
This  practice,  known  as  incorporation 
by  reference,  allows  us  to  incorporate 
the  provisions  of  technical  standards 
into  the  regulations  without  increasing 
the  volume  of  the  Code  of.Federal 
Regulations.  The  legal  effect  of 
incorporation  by  reference  is  that  the 
material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly  issued 
regulation,  then  has  the  force  and  effect 
of  law.  We  hold  operators/lessees 
accountable  for  complying  with  the 
documents  incorporated  by  reference  in 
our  regulations.  The  regulations,  found 
at  1  CFR  part  51,  govern  how  MMS  and 
other  Federal  agencies  incorporate 
various  documents  by  reference. 
Agencies  can  only  incorporate  by 
reference  through  publication  in  the 
Federal  Register.  Agencies  must  also 
gain  approval  from  the  Director  of  the 
Federal  Register  for  each  publication 
incorporated  by  reference.  Incorporation 
by  reference  of  a  document  or 
publication  is  limited  to  the  specific 
edition  or  to  the  specific  edition  and 
supplement  or  addendum  cited  in  the 
regulations. 

Both  API  RP  14F  and  API  RP  14FZ  are 
incorporated  by  reference  at  30  CFR 
250.114.  The  requirements  imder  this 
section  apply  only  to  platforms, 
artificial  islands,  fixed  structures,  and 
their  facilities  and  not  to  electrical 
systems  on  floating  facilities.  Electrical 
systems  on  floating  facilities  are 
regulated  by  the  U.  S.  Coast  Guard 
(USCG).  A  Memorandum  of 
Understanding  (MOU)  between  MMS, 
U.S.  Department  of  the  Interior,  and 
USCG,  U.S.  Department  of 
Transportation,  dated  December  16, 
1998,  gave  USCG  the  responsibility  for 
electrical  systems  on  floating  facilities. 
Additionally,  according  to  the  MOU, 
USCG  is  responsible  for  aids  to 
navigation,  emergency  lighting  (standby 
lighting),  survival  craft,  and  general 
alarms,  procedures  for  which,  though 
included  in  both  documents,  are  not 
under  MMS  regulations. 

We  have  reviewed  these  documents 
and  have  determined  that  the  latest 
editions  of  both  documents  should  be 
incorporated  into  MMS  regulations  to 
ensure  the  use  of  the  best  available  and 
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safest  technoic  gies.  The  title  of  API  RP 
14F  has  been  changed  in  the  4th  edition 
to  conform  wilh  API  RP  500. 
"Recommended  Practice  for 
ClassiHcation  ( )f  Locations  for  Electrical 
Installations  al  Petroleum  Facilities 
Classified  as  Class  I.  Division  1  and 
Division  2,"  wiiich  is  currently 
incorporated  into  MMS  regulations.  Our 
review  shows  that  the  changes  between 
the  old  (3rd)  e(  ition  and  the  new  {4th) 
edition  are  mil  lor.  Most  of  the  changes 
apply  to  floatii  ig  facilities  and  are, 
therefore,  not  |  art  of  this  rulemaking  for 
the  reasons  citi  (d  above.  Also,  the  3rd 
edition  is  not  rjadily  available  to 

because  it  is  out  of  print. 

industry  is  already 
building  new  s  tructures  in  accordance 
with  the  provii  ions  of  the  4th  edition  of 
this  standard.  '  'he  4th  edition  has  been 
revised  using  a  n  API  standard  editorial 
format. 


affected  parties 
The  oil  and  ga; 


Summary  of  tip 
Edition  of  API 
Platforms.  Art^cial 
Structures,  ant 


Changes  in  the  4th 
RP  14F  Pertaining  to 
Islands.  Fixed 
Their  Facilities 


In  the  4th  ed  tion  of  14F,  several 
subsections  ths  t  were  contained  in  the 
3rd  edition  ha\  e  been  consolidated  into 
one  subsection  titled  "Protection 
Techniques  Re  ated  to  Equipment 
Installed  in  Lo(  ations  Classified  as 
Division  1  and  Division  2."  This  new 
subsection  incl  tides  explosion  proof 
equipment,  hermetically  sealed  devices, 
intrinsically  sa  e  devices,  nonincendive 
equipment,  an(  purged  enclosures.  No 
new  requireme  its  were  imposed. 

In  the  4th  ed  tion  of  14F,  cable- 
shielding  consi  derations  have  been 
added  to  the  El  jctrical  Distribution 
Systems  sectioi  i.  This  allows  for  the 
installation  of  i  letal  clad  cables  in  lieu 
of  sealed  condi  its  for  electrical  wiring. 
The  use  of  meti  il  clad  cables  could 
result  in  saving  s  to  industry  of  up  to  40 
percent  over  th  ?  use  of  sealed  conduits 
and  convention  al  wiring  practices.  Both 
methods  of  cab  e  shielding  provide  for 
equal  safety. 


Subsections 
4th  edition  of  1 
technology  in 
supply  systems 
supplies),  electric 
heaters,  cathod 
held  electronic 
subsections  co\ler 
now  in  standard 
but  that  was 
when  the  3rd 
These  new  subiections 


no  I 


impose  any  ne\  i 
since  operators 
equipment. 


ave  been  added  to  the 
4F  to  cover  advances  in 
t  attery-powered  DC 
(uninterruptible  power 

oil-immersion 
c  protection,  and  hand- 
devices.  These  four  new 
equipment  that  is 
use  on  OCS  structures, 
in  the  early  1990's 
ion  was  completed. 

should  not 
costs  on  the  industry 
are  already  using  this 


elit 


Review  of  API  RP  14FZ 

The  two  recommended  practices 
addressed  by  this  rulemaking  are  nearly 
identical.  The  original  version  (14F)  is 
to  be  used  with  the  electrical 
classification  system  contained  in  API 
RP  500.  This  system  of  electrical 
classification  differentiates  locations  by 
"Divisions."  This  document  (API  RP 
500)  is  already  incorporated  by 
reference  into  the  regulations.  A  similar 
document,  API  RP  505,  "Recommended 
Practice  for  Classification  of  Locations 
for  Electrical  Installations  at  Petroleiun 
Facilities  Classified  as  Class  I,  Zone  0, 
Zone  1,  and  Zone  2,"  is  also  currently 
incorporated  by  reference  into  the 
regulations.  This  system  classifies 
hazardous  locations  by  "Zones"  based 
on  how  long  a  hazardous  vapor  is 
present.  The  new  14FZ  dociunent  is  to 
be  used  with  API  RP  505.  The  difference 
between  the  two  pairs  of  documents, 
14F/500  and  14FZ/505,  is  that  14F/500 
uses  two  "Divisions"  to  classify 
hazardous  areas  while  14FZ/505  uses 
three  "Zones"  to  define  these  classified 
hazardous  areas.  The  14F  document 
defines  techniques  for  protection  from 
fires  in  the  Division  system.  The  14FZ 
document  defines  protection  techniques 
in  the  Zone  system  for  hazardous 
locations.  Both  systems  provide  for  safe 
work  environments  for  personnel.  The 
protection  techniques  identified  for  the 
Division  system  are  not  all  acceptable 
for  the  Zone  system  and  vice  versa.  The 
Zone  system  identifies  more  protection 
techniques  than  the  Division  system; 
however,  both  systems  have  proven 
their  safety  by  comparisons  of  both 
systems  through  the  National  Electrical 
Code,  Factory  Mutual,  and  Underwriters 
Laboratories.  The  operator  could  realize 
cost  savings  if  the  Zone  system  (14FZ/ 
505)  is  used  in  classifying  and  designing 
electrical  systems. 

We  are  incorporating  the  new  14FZ  to 
complete  the  set  of  documents  in  the 
regulations  and  give  lessees  a  choice  in 
installing  electrical  systems.  The 
incorporation  of  14FZ  will  not  impose 
any  additional  costs  on  the  industry 
since  it  is  nearly  identical  to  RP  14F  and 
may  result  in  cost  savings.  The 
operators  must  use  one  set  of  documents 
or  the  other  to  design  and  install 
electrical  systems  on  their  facilities.  The 
costs  for  complying  with  the  documents 
are  similar.  We  are  merely  giving  the 
industry  some  flexibility  with  regard  to 
classifying  and  installing  electrical 
systems  under  either  the  API  RP  500 
system  or  the  API  RP  505  system. 

Discussion  and  Analysis  of  Comments 

The  updated  document  API  RP  14F 
4th  edition  and  the  new  document  API 


RP  14FZ  were  published  as  a  proposed 
rule  on  January  14.  2003. 

Four  organizations  submitted 
comments  on  the  proposed  rulemaking. 
They  are  the  (1)  Shell  Exploration  and 
Production  Company  (Shell);  (2) 
Waldemar  S.  Nelson  &  Co.,  Inc.;  (3) 
Offshore  Operators  Committee  (OOC); 
and  (4)  Department  of  Environmental 
Protection  (Florida).  All  fom- 
conunenters  favor  the  incorporation  of 
API  RP  14F  (4th  edition)  and  14FZ  (1st 
edition). 

Shell  supports  the  incorporation  of 
API  RP14F  and  14FZ  into  MMS 
regulations. 

Waldemar  S.  Nelson  &  Co.,  Inc., 
strongly  feel  that  incorporating  the  latest 
editions  of  API  RP  14F  and  4FZ 
enhances  everyone's  goal  to  provide  for 
safer  temporary  and  permanent 
electrical  installations  and  more  easily 
understood  code  wording,  as  well  as 
enabling  MMS  rules  to  more  closely 
reflect  the  latest  code  wording  and 
philosophy  of  the  National  Electrical 
Code.  All  parties  gain  from  this  move  as 
design  and  installation  practices  become 
more  uniform  and  more  economical 
without  compromising  safety.  In  many 
cases,  safety  is  enhanced.  By  keeping  up 
with  the  latest  available  technology  and 
materials,  offshore  electrical 
installations  can  be  designed  to  be  more 
corrosion  resistant  than  in  the  past. 

The  OOC  commends  the  MMS  for 
incorporating  industry  standards  into  its 
offshore  operating  regulations  to  ensure 
the  use  of  the  best  available  and  safest 
technologies  on  the  OCS.  The 
incorporation  of  these  two  documents 
ensures  that  MMS  regulations  remain 
current  with  present  design  and 
installation  requirements  and  guidelines 
for  electrical  systems  on  offshore 
production  facilities. 

The  Department  of  Environmental 
Protection,  promotes  the  incorporation 
of  API  RP  14F  and  14FZ  into  MMS 
regulations. 

Procedural  Matters 

Public  Comments  Procedure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoxus. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  the 
law.  There  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  the 
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comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  frt)m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  aveiilable 
for  public  inspection  in  their  entirety. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy;  productivity; 
competition;  jobs;  the  environment; 
public  health  or  safety;  or  State,  local, 
or  tribal  governments  or  communities. 

The  rule  may  have  a  positive 
economic  impact  because  of  the  cost 
savings  from  using  shielded  cables  in 
lieu  of  sealed  conduits.  Otherwise,  the 
documents  do  not  contain  any 
significant  revisions  that  will  cause 
lessees  or  operators  to  change  their 
business  practices.  The  documents  will 
not  require  the  retrofitting  of  any 
facilities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  (RF)  Act 

The  Department  of  the  Interior  (DOI) 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  RF  Act  (5  U.S.C.  601 
et  seq.).  This  rule  applies  to  all  lessees 
that  operate  on  the  OCS.  Small  lessees 
that  operate  under  this  rule  would  fall 
under  the  Small  Business 
Administration's  (SBA)  North  American 
Industry  Classification  System  Codes 
211111,  Crude  Petroleum  and  Natural 
Gas  Extraction,  and  213111,  Drilling  Oil 
and  Gas  Wells.  The  provisions  of  this 
rule  will  not  have  a  significant 
economic  effect  on  offshore  lessees  and 
operators,  including  those  that  are 
classified  as  small  businesses.  The  SBA 
defines  small  business  as  having: 

•  Annual  revenues  of  $5  million  or 
less  for  exploration  service  and  field 
service  companies. 

•  Fewer  than  500  employees  for 
drilling  companies  and  for  companies 


that  extract  oil,  gas.  or  natiu-al  gas 
liquids. 

The  incorporation  of  API  dociunents 
into  MMS  regulations  cover  electrical 
installations  on  offshore  structtues.  The 
documents  to  be  incorporated  by  this 
rule  have  been  used  by  the  industry  for 
many  years,  and  the  latest  editions 
represent  state-of-the-art  industry 
equipment  and  practices.  The  structures 
ciurently  being  built  are  being 
constructed  according  to  the 
requirements  in  either  API  RP  14F  (4th 
edition)  or  API  RP  14FZ. 

The  final  rule's  purpose  is  to  update 
one  document  that  is  ciurently 
incorporated  by  reference  in  the 
regulations  and  to  incorporate  by 
reference  a  new.  nearly  identical 
document  into  the  regulations.  The 
differences  between  the  newer 
document  and  the  older  document  are 
very  minor.  The  updated  document 
consolidates  several  subsections  in  a 
new  subsection  covering  protection 
techniques.  In  addition,  cable  shielding 
considerations  were  added  to  the 
updated  dociunejjt.  This  allows  for  the 
installation  of  metal  clad  cables  in  lieu 
of  sealed  conduits.  The  use  of  metal 
clad  cables  could  result  in  savings  to 
industry  of  up  to  40  percent  over  the  use 
of  sealed  conduits  and  conventional 
wiring  practices.  Other  subsections  have 
been  added  to  the  updated  document  to 
cover  advances  in  technology.  New 
subsections  cover  equipment  that  is 
now  in  standard  use  on  OCS  facilities, 
but  that  was  not  in  use  in  the  early 
1990's  when  the  older  3rd  edition  was 
completed  and  incorporated  into  the 
regulations.  These  new  subsections 
should  not  impose  any  additional  costs 
to  industry  since  operators  are  already 
using  this  new  equipment  and 
technology.  By  incorporating  both  14F 
and  14FZ,  which  are  nearly  identical, 
but  utilize  different  classification 
systems,  we  are  giving  the  industry  a 
choice  in  electrical  classification 
methods. 

Under  the  North  American  Industry 
Classification  System  Code  211111, 
Crude  Petroleum  and  Natural  Gas 
Extraction,  MMS  estimates  that  a  total  of 
1,380  firms  drill  oil  and  gas  wells 
onshore  an^  offshore.  The  group 
affected  by  this  rule  is  the 
approximately  130  companies  that  are 
offshore  lessees/operators.  According  to 
SBA  criteria,  approximately  90 
companies  are  small  businesses  (70 
percent).  As  discussed  above,  this  rule 
imposes  no  new  operational 
requirements,  reporting  burdens,  or 
other  measures  that  would  increase 
costs  to  lessees/operators,  large  or  small. 
Therefore,  this  rule  has  no  significant 
economic  impact  on  small  entities. 


Comments  frY>m  the  public  are 
important  to  us.  The  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  10  Regional  Fairness 
Boards  were  established  to  receive 
comments  from  small  businesses  about 
Federal  agency  enforcement  actions. 
The  Ombudsman  will  annually  evaluate 
the  enforcement  activities  and  rate  each 
agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on  the 
enforcement  actions  of  MMS,  call  toll- 
free  (888)  734-3247.  You  may  comment 
to  the  SBA  without  fear  of  retaliation. 
Disciplinary  action  for  retaliation  by  an 
MMS  employee  may  include  suspension 
or  termination  from  employment  with 
the  Department  of  the  Interior. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  SBREFA.  This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  rule  will  not  cause  any  significant 
costs  to  lessees  or  operators.  The  only 
costs  will  be  the  purchase  of  the  new 
documents  and  minor  revisions  to  some 
operating  and  maintenance  procedures. 
The  minor  revisions  to  operating  and 
maintenance  procedures  may  result  in 
some  minor  costs  or  may  actually  result 
in  minor  cost  savings. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

(c)  Does  not  have  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Paperwork  Reduction  Act  (PRA)  of  1995 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties,  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  Form  83-1  is  not 
required. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
the  rule  does  not  have  significant 
Federalism  effects.  This  rule  will  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  governments.  This  rule  will 
simply  update  one  document  and  add 
one  document  incorporated  by  reference 
to  ensure  that  the  industry  uses  the  best 
and  safest  technologies.  This  rule  does 
not  impose  costs  on  States  or  localities. 
Any  costs  incurred  affect  only  the  oil 
industry  and  will  be  minor. 
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Civil  Justice  Refiprm  (Executive  Order 
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this  rule  does  not 
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meets  the  requirements  of  sections  3(a) 
and  3(b){2)  of  the  Order. 

National  Environmental  Policy  Act 

(NEPA) 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment.  A 
detailed  statement  under  the  NEPA  of 
1969  is  not  required. 

Consultation  and  Coordination  vnth 
Indian  Tribal  Governments  (Executive 
Order  13175) 

In  accordance  with  Executive  Order 
13175,  this  rule  does  not  have  tribal 
implications  that  impose  substantial 
direct  compliance  costs  on  Indian  tribal 
governments. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements,  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  June  23,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

■  For  the  reasons  stated  in  the  preamble, 
MMS  amends  30  CFR  Part  250  as 
follows: 


PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

■  1 .  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  seq. 

■  2.  In  §  250.114,  paragraph  (c)  is  revised 
to  read  as  follows: 

§250.114    How  must  I  install  and  operate 
electrical  equipment? 

***** 

(c)  You  must  install  all  electrical 
systems  according  to  API  RP  14F, 
Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  I, 
Division  1,  and  Division  2  Locations 
(incorporated  by  reference  as  specified 
in  §  250.198),  or  API  RP  14FZ, 
Recommended  Practice  for  Design  and 
Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore  Petroleum 
Facilities  for  Unclassified  and  Class  I, 
Zone  0,  Zone  1,  and  Zone  2  Locations 
(incorporated  by  reference  as  specified 
in  §250.198). 
***** 

■  3.  hi  §  250.198,  in  the  table  in 
paragraph  (e),  the  entry  for  API  RP  14F 
is  revised  and  a  new  entry  for  document 
API  RP  14FZ  is  added  in  alphanumeric 
order  to  read  as  follows: 

§250.198    Documents  incorporated  by 
reference. 


(e) 


Title  of  document 


Incorporated  by 
reference  at 


API  RP  14F,  RecAmmended 

ing  Offshore  Pqtroleum 

edition,  June  1 
API  RP  14FZ,  F.„ 

Floating  Offshoie 

tions,  1  st  editior 


S99, 


Practice  for  Design  and  Installation  of  Electrical  Systems  for  Fixed  and  Float- 

r  acilities  for  Unclassified  and  Class  I,  Division  1  and  Division  2  Locations,  4th 

API  Stock  No.  G14F04. 

R^ommended  Practice  for  Design  and  Installation  of  Electrical  Systems  for  Fixed  and 

Petroleum  Facilities  for  Unclassified  and  Class  I,  Zone  0,  Zone  1  and  Zone  2  Loca- 

,  September  2001,  API  Stock  No.  G14FZ1. 


§250. 11 4(c); 

§250.803(b)(9)(v); 

§250.1629(b)(4)(v). 

§250. 11 4(c); 

§250.803(b)(9)(v): 

§250.1629(b)(4)(v). 


■  4.  In  §250.80 
revised  to  read 


:; ,  paragraph  (b)(9)(v)  is 
<is  follows: 


§250.803    Addtti^nal  production  system 
requirements. 


(9)  *    *    * 

(v)  Fire-  and  das 
must  be  an  appi  oved 
installed  accord  ing 
RP  140,  and  eit  ler 
RP  14FZ  (the  pr  3 


-detection  systems 
type,  designed  and 
to  API  RP  14C,  API 
API  RP  14F  or  API 
ceding  four  documents 


incorporated  by  reference  as  specified  in 
§250.198). 

*****"  _, 

■  5.  hi  §  250.1629,  paragraph  (b)(4)(v)  is 
revised  to  read  as  follows: 

§  250.1 629    Additional  production  and  fuel 
gas  system  requirements. 

***** 
(4)  *    *    * 

(v)  Fire-  and  gas-detection  systems 
must  be  an  approved  type,  designed  and 


installed  according  to  API  RP  14C,  API 
RP  14G,  and  either  API  RP  14F  or  API 
RP  14FZ  (the  preceding  four  documents 
incorporated  by  reference  as  specified  in 
§250.198). 


(PR  Doc.  03-18451  Filed  7-21-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
[0720-AA75] 

TRICARE;  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS);  Special  Supplemental 
Food  Program  for  Women,  Infants,  and 
Children  Overseas 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defense. 
ACTION:  Interim  final  Rule. 

SUMMARY:  This  interim  final  rule 
implements  section  674  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000.  Section  674  directed  the 
Department  of  Defense  to  establish  a 
program  to  provide  supplemental  food 
and  nutrition  education  services  to 
members  of  the  armed  forces  on  duty  at 
stations  outside  the  United  States  (and 
its  territories  and  possessions)  and  to 
eligible  civilians  serving  with, 
employed  by,  or  accompanying  the 
armed  forces  to  these  locations. 
Congress  directed  that  the  Department 
implement  the  special  supplemental 
nutrition  program  for  Women,  Infants, 
and  Children  (WIC)  in  a  manner  that 
provides  a  benefit  that  is  "similar"  to 
the  benefit  provided  to  participants  in 
the  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  administered  by  the  U.S. 
Department  of  Agriculture  (USDA). 
Receipt  of  benefits  under  both  the 
domestic  WIC  and  the  DoD  programs  is 
conditioned  on  applicants  meeting 
specified  eligibility  criteria,  i.e., 
categorical  (pregnant,  postpartum, 
breastfeeding  women,  infants  or 
children  up  to  age  5),  residency,  income 
and  nutritional  risk.  The  Department 
was  directed  to  use  the  USDA  eligibility 
criteria  to  the  extent  practicable.  This 
interim  final  rule  specifies  eligibility 
requirements,  describes  the  benefits 
available  under  the  program,  and 
provides  administrative  guidance  on 
program  operation.  The  Department  is 
publishing  this  rude  as  an  interim  final 
rule  in  order  to  meet  the  statutory     *" 
directive  that  the  Secretary  of  Defense 
prescribe  regulations  to  administer  the 
program.  Public  comments,  however, 
are  invited  and  will  be  considered  when 
the  rule  is  published  as  a  final  rule. 
DATES:  This  interim  final  rule  is 
effective  the  first  day  of  the  month  after 
60  days  from  publication  of  the  interim 
final  rule.  Written  comments  will  be 
accepted  until  September  22,  2003. 
ADDRESSES:  Forward  comments  to 
Operations  Directorate,  TRICARE 


Mcuiagement  Activity,  5111  Leesburg 
Pike,  Suite  810,  Falls  Church,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danita  F.  Hunter,  Operations 
Directorate,  TRICARE  Management 
Activity,  telephone  (703)  681-0039: 
SUPPLEMENTARY  INFORMATION: 

A.  Introduction 

In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2000,  Congress 
mandated  that  the  Department  establish 
and  fund  a  program  to  provide  a  special 
supplemental  food  and  nutrition 
education  program  to  eligible  low- 
income  families  overseas  whose 
members  have  been  determined  to  be  at 
nutritional  risk.  This  program  is  known 
as  the  Women,  Infants,  and  Children 
Overseas  (WIC  Overseas)  program.  This 
interim  final  rule  implements  section 
674  of  this  Act. 

B.  Eligibility 

To  be  eligible  for  the  DoD  special 
supplemental  food  program,  a  person 
must  be  a  member  of  the  armed  forces 
on  duty  at  stations  outside  the  U.S.  (and 
its  territories  and  possessions)  or  an 
eligible  civilian  serving  with,  employed 
by,  or  accompanying  the  armed  forces 
outside  the  U.S.  (and  its  territories  and 
possessions).  Additionally,  the  person 
must  be  found  to  be  at  nutritional  risk. 
Specifically,  to  be  certified  as  eligible  to 
receive  benefits  under  the  program,  a 
person  must: 

•  Meet  specified  program  income 
guidelines  published  by  the  Secretary  of 
Health  and  Human  Services,  and 

•  Meet  one  of  the  criteria  listed  in 
this  regulation  as  indicative  of 
nutritional  risk.  Determinations  of 
income  eligibility  and  nutritional  risk 
will  be  made  to  die  extent  practicable 
using  applicable  standards  used  by  the 
USDA  in  determining  eligibility  for  the 
domestic  Women,  Infants,  and  Children 
(WIC)  program.  In  determining  income 
eligibility,  the  Department  will  use  the 
Department  of  Health  and  Human 
Services  income  poverty  table  for  the 
state  of  Alaska. 

C.  Scope  of  Benefit 

The  purpose  of  the  program  is  to 
provide  supplemental  foods  and 
nutrition  education  to  serve  as  an 
adjunct  to  good  health  care  during 
critical  times  of  growth  and 
development,  in  order  to  prevent  the 
occurrence  of  health  problems, 
including  drug  and  other  substance 
abuse,  and  to  improve  the  health  status 
of  program  participants.  The  benefit  is 
similar  to  the  benefit  provided  under 
the  domestic  WIC  program. 

Under  the  program,  eligible 
participants  are  provided  with  drafts 


(paper  food  instruments,  similar  to 
vouchers)  that  may  be  redeemed  at 
specified  intervals  for  food  packages. 
Participants  access  the  food  benefit  by 
redeeming  drafts  at  designated 
commissaries  and  NEXMARTS 
overseas.  Food  packages  are  prescribed 
by  program  stafi'  who  choose  from  a 
range  of  available  food  packages  to  tailor 
the  benefit  to  the  needs  of  program 
participants. 

The  program  also  provides  nutrition 
education  and  counseling  services  to  all 
participants  at  specified  intervals. 
Nutrition  education  sessions  are 
designed  to  stress  the  relationship 
between  proper  nutrition  and  good 
health  with  special  emphasis  on  the 
nutritional  needs  of  pregnant, 
postpartum,  and  breastfeeding  women, 
infants,  and  children  less  than  5  years 
of  age  and  to  achieve  a  positive  change 
in  food  habits,  resulting  in  improved 
nutrition  status  and  the  prevention  of 
nutrition-related  health  problems. 
Nutrition  education  promotes 
breastfeeding  as  the  optimal  method  of 
infant  nutrition.  Nutritional  education 
includes  educating  women  participating 
in  the  program  about  the  harmful  effects 
of  substance  abuse.  Nutrition  education 
is  an  integral  element  of  the  WIC 
Overseas  program;  however,  a 
participant  may  not  be  denied 
supplemental  food  benefits  for  failure  to 
attend  or  participate  in  nutrition 
education  activities.  Nutrition  education 
sessions  are  conducted  in  the  context  of 
the  ethnic,  cultural,  and  geographical 
preferences  of  participants. 

D.  Financial  and  Administrative 
Requirements 

The  Secretary  of  Defense  will 
establish  a  system  for  verifying 
appropriate  use  of  the  WIC  Overseas 
Program  funds.  This  will  include 
procedures  to  verify  that  draft 
redemption  complies  with  applicable 
date-to-use,  dollar  amount,  and  other 
relevant  criteria. 

To  leverage  available  funding  to  make 
the  WIC  Overseas  program  available  to 
the  maximum  number  of  participants, 
the  Secretary  of  Defense  may  enter  into 
agreement  up  to  three  years  in  length  to 
procure  a  particular  brand  of  a  food  item 
to  provide  to  Program  participants.  The 
agreement  would  specify  the 
procurement  of  the  competitively 
selected  brand  exclusive  of  other  brands 
of  the  same  or  similar  food.  Competitive 
selection  of  the  contract  brand  would 
conform  to  competitive  contracting 
procedures  specified  in  title  10,  chapter 
137,  U.S.  Code.  The  agreement  would 
provide  for  the  manufacturer  of  the 
contract  brand  to  rebate  to  the  Secretary 
an  amount  that  is  an  agreed  ratio  of  the 
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amounts  paid  jy  the  Secretary  for  the 
procurement  o  f  the  contract  brand. 
Rebates  colleci  ed  under  the  agreements 
will  be  creditel  to  the  appropriation 
available  for  ci  Trying  out  the  WIC 
Overseas  prog]  am  and  will  be  available 
for  the  prograr  i  in  the  same  period  as 
the  other  sums  in  the  appropriation. 
The  Secretaiy  will  provide  for  an 
appeals  proces  s  that  will  allow 
individuals  wl  o  are  denied  certification 
or  recertification  to  appeal  those 
decisions.  The  process  will  include  a 
requirement  th  at  individuals  denied 
certification  oi  recertification  be  advised 
of  their  right  o:  appeal,  the  relevant  time 
limits,  and  the  procedures  to  effect  an 
appeal  and  wiD  further  provide  a 
second  level  oi  review  to  individuals 
adversely  imp<  cted  by  an  appeals 
decision. 

E.  Regulatory  1  *rocedures 

This  interim  rule  will  impose 
additional  info  rmation  collection 
requirements  ti  >  the  public  under  the 
Paperwork  Recuction  Act  of  1995  (44 
U.S.C.  3501-3!  11).  Individuals  will  be 
required  to  apf  ly  for  certification  and 
periodic  recert  fication  to  receive 
benefits. 

This  rule  is  1:  eing  issued  as  an  interim 
final  rule,  with  comment  period,  as  an 
exception  to  oi  r  standard  practice  of 
soliciting  publi  c  comments  prior  to 
issuance.  The  J  issistant  Secretary  of 
Defense  (HealtJ  i  Affairs)  has  determined 
that  following  \  he  standard  practice  in 
this  case  woulc  be  impracticable, 
unnecessary,  aj  id  contrary  to  public 
interest.  This  d  ^termination  is  based  on 
the  fact  that  thi  3  change  directly 
implements  a  s  ;atutor>'  entitlement 
enacted  by  Cor  gress  expressly  for  this' 
purpose.  All  pi  blic  comments  are 
invited  and  wifl  be  carefully  considered. 
We  anticipate  t  le  issuance  of  a  final 
rule  within  6  n  onths  of  the  end  of  the 
comment  perio  i. 

Executive  Or  ier  12866  requires 
certain  regulate  ry  assessments  for  any 
"significant  regulatory  action"  defined 
as  one  that  woi  Id  result  in  an  annual 
effect  on  the  ec  )nomy  of  $100  million 
or  more,  or  hav  3  other  substantial 
impacts.  The  Regulatory  Flexibility  Act 
(RFA)  requires  hat  each  federal  agency 
prepare,  and  m  ike  available  for  public 
comment,  a  regdatory  flexibility 
analysis  when  I  he  agency  issues  a 
regulation  whi(  h  would  have  a 
significant  imp  ict  on  a  substantial 
number  of  sma!  1  entities.  This  final  rule 
is  a  significant  egulatory  action  and  has 
been  revised  by  the  Office  of 
Management  ar  d  Budget  under 
Executive  Order  12866.  The  annual  cost 
of  this  program  is  estimated  to  be  about 
$24  million  per  year,  beginning  in  Fiscal 


Year  2002.  This  rule  is  not  economically 
significant  and  will  not  significantly 
affect  a  substantial  number  of  small 
entities.  The  information  collection 
notice  was  published  on  March  21,  2003 
(68  FR  13906). 

List  of  Subjects  in  32  CFR  Part  199 

Department  of  Defense;  Food 
assistance  programs;  women,  infants 
and  children 

■  Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— {AMENDED] 

■  1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  10  U.S.C. 
chapters  53  and  55. 

■  2.  Title  32,  CFR  part  199  is  amended 
by  adding  §  199.23  to  read  as  follows: 

§  199.23.    Special  Supplemental  Food 
Program. 

(a)  Genera]  provisions.  This  section 
prescribes  guidelines  and  policies  for 
the  delivery  and  administration  of  the 
Special  Supplemental  Food  Program  for 
Women,  Infants,  and  Children  Overseas 
(WIC  Overseas  Program).  The  purpose  of 
the  WIC  Overseas  Program  is  to  provide 
supplemental  foods  and  nutrition 
education,  at  no  cost,  to  eligible  persons 
and  to  serve  as  an  adjunct  to  good 
health  care  during  critical  times  of 
growth  and  development,  in  order  to 
prevent  the  occurrence  of  health 
problems,  including  drug  and  other 
substance  abuse,  and  to  improve  the 
health  status  of  program  participants. 
The  benefit  is  similar  to  the  benefit 
provided  under  the  U.S.  Department  of 
Agriculture  (USDA)  administered 
Women,  Infants,  and  Children  (WIC) 
Program. 

(b)  Definitions.  For  most  definitions 
applicable  to  the  provisions  of  this 
section,  refer  to  §  199.2  of  this  chapter. 
The  following  definitions  apply  only  to 
this  section: 

(1)  Applicant.  Pregnant  women, 
breastfeeding  women,  postpartum 
women,  infants,  and  children  who  are 
applying  to  receive  WIC  Overseas 
benefits,  and  the  breastfed  infants  of 
applicant  breastfeeding  women.  This 
term  also  includes  individuals  who  are 
currently  participating  in  the  Program 
but  are  re-applying  because  their 
certification  is  about  to  expire. 

(2)  Breastfeeding  women.  Women  up 
to  1-year  postpartum  who  are 
breastfeeding  their  infants.  Their 
eligibility  will  end  on  the  last  day  of  the 
month  of  their  infant's  first  birthday. 

(3)  Certi fication. "^the  implementation 
of  criteria  and  procedures  to  assess  and 


document  each  applicant's  eligibility  for 
the  Program. 

(4)  Children.  Persons  who  have  had 
their  first  birthday  but  have  not  yet 
attained  their  fifth  birthday.  Their 
eligibility  will  end  on  the  last  day  of  the 
month  of  their  fifth  birthday. 

(5)  Competent  Professional  Authority 
(CPA).  An  individual  on  the  staff  of  the 
WIC  Overseas  office  authorized  to 
determine  nutritional  risk,  prescribe 
supplemental  foods,  and  design 
nutrition  education  programs.  The 
following  are  authorized  to  serve  as  a 
competent  professional  authority: 
Physicians,  nutritionists,  registered 
nurses,  and  dieticians  may  serve  as  a 
competent  professional  authority. 
Additionally,  a  CPA  may  be  other 
persons  designated  by  the  regional 
program  manager  who  meet  the 
definition  of  CPA  prescribed  by  the 
USDA  as  being  professionally 
competent  to  evaluate  nutritional  risk. 
The  definition  also  applies  to  an 
individual  who  is  not  on  the  staff  of  the 
WIC  Overseas  office  but  who  is 
qualified  to  provide  data  upon  which 
nutritional  risk  determinations  are  made 
by  a  competent  professional  authority 
on  the  staff  of  the  local  WIC  Overseas 
office. 

(6)  Contract  brand.  The  brand  of  a 
particular  food  item  that  has  been 
competitively  selected  by  the  DoD  to  be 
the  exclusive  supplier  of  that  type  of 
food  item  to  the  program. 

(7)  Date-to-use.  The  date  by  which  the 
drafts  must  be  used  to  purchase  food 
items. 

(8)  Department.  The  Department  of 
Defense  (DoD),  unless  otherwise  noted. 

(9)  Dependent,  (i)  A  spouse,  or 
(ii)  An  unmarried  child  who  is: 

(A)  Under  21  years  of  age;  or 

(B)  Incapable  of  self-support  because 
of  mental  or  physical  incapacity  and  is 
in  fact  dependent  on  the  member  for 
more  than  1/2  of  the  child's  support;  or 

(C)  Is  under  23  years  of  age,  is 
enrolled  in  a  full-time  course  of  study 
in  an  institution  of  higher  education  and 
is  in  fact  dependent  on  the  member  for 
more  than  one-half  of  the  child's 
support. 

(10)  Drafts.  Paper  food  instruments, 
similar  to  vouchers,  issued  in  the  WIC 
Overseas  offices  to  program 
participants.  Participants  may  redeem 
their  drafts  at  participating 
commissaries  and  NEXMARTs  for  the 
types  and  quantities  of  foods  specified 
on  the  face  of  the  draft. 

(11)  Economic  unit.  All  individuals 
contributing  to  or  subsidizing  the 
income  of  a  household,  whether  they 
physically  reside  in  that  household  or 
not. 
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(12)  Eligible  civilian.  An  eligible 
civilian  is  a  person  who  is  not  a  member 
of  the  armed  forces  and  who  is: 

(i)  A  dependent  of  a  member  of  the 
armed  forces  residing  with  the  member 
outside  the  United  States,  whether  or 
not  that  dependent  is  command 
sponsored,  or 

(ii)  An  employee  of  a  military 
department  who  is  a  national  of  the 
United  States  and  is  residing  outside  the 
United  States  in  connection  with  such 
individual's  employment  or  a 
dependent  of  such  individual  residing 
with  the  employee  outside  the  United 
States;  or 

(iii)  An  employee  of  a  Department  of 
Defense  contractor  who  is  a  national  of 
the  United  States  and  is  residing  outside 
the  United  States  in  connection  with 
such  individual's  employment  or  a 
dependent  of  such  individual  residing 
with  the  employee  outside  the  United 
States. 

(13)  Family.  A  group  of  related  or 
non-related  individuals  who  are  one 
economic  unit. 

(14)  Hematological  test.  A  test  of  an 
applicant's  or  participant's  blood  as 
described  in  7  CFR  246.7(e). 

(15)  Income  guidelines,  hicome 
poverty  guidelines  prescribed  by  the 
U.S.  Department  of  Health  and  Huiman 
Services  (DHHS).  These  guidelines  are 
adjusted  annually  by  the  DHHS,  with 
each  aimual  adjustment  effective  July  1 
of  each  year.  For  purposes  of  WIC 
Overseas  Program  income  eligibility 
determinations,  income  guidelines  shall 
mean  the  income  guidelines  published 
by  the  DHHS  pertaining  to  the  State  of 
Alaska. 

(16)  Infants.  Persons  under  1  year  of 
age. 

(17)  National  of  the  U.S.  A  person 
who: 

(i)  Is  a  citizen  of  the  U.S. ,  or 
(ii)  Is  not  a  citizen  of  the  United 
States,  but  who  owes  permanent 
allegiance  to  the  United  States,  as 
determined  in  accordance  with  the 
Immigration  and  Nationality  Act. 

(18)  NEXMART.  Navy  Exchange 
Market. 

(19)  Nutrition  education.  Individual 
or  group  sessions  and  the  provision  of 
materials  designed  to  improve  health 
status,  achieve  positive  change  in 
dietary  habits,  and  emphasize 
relationships  between  nutrition  and 
health,  all  in  keeping  with  the 
individual's  personal,  cultural,  and 
socioeconomic  preferences. 

(20)  Nutritional  risk,  (i)  The  presence 
of  detrimental  or  abnormal  nutritional 
conditions  detectable  by  biochemical, 
physical,  developmental  or 
anthropometric  data,  or 


(ii)  Other  docimiented  nutritionally 
related  medical  conditions,  or 

(iii)  Documented  evidence  of  dietary 
deficiencies  that  impair  or  endanger 
health,  or 

(iv)  Conditions  that  directly  affect  the 
nutritional  health  of  a  person,  such  as 
alcoholism  or  drug  abuse,  or 

(v)  Conditions  that  predispose 
persons  to  inadequate  nutritional 
patterns,  habits  of  poor  nutritional 
choices  or  nutritionally  related  medical 
conditions. 

(21)  Participants.  Pregnant  women, 
breastfeeding  women,  postpartum 
women,  infants,  and  children  who  are 
receiving  supplemental  foods  or  food 
instruments  under  the  WIC  Overseas 
Program,  and  the  breastfed  infants  of 
participant  breastfeeding  women. 

(22)  Postpartum  women.  Women  up 
to  6  months  after  the  end  of  their 
pregnancy.  Their  eligibility  will  end  on 
the  last  day  of  the  sixth  month  after 
their  delivery. 

(23)  Pregnant  women.  Women 
determined  to  have  one  or  more 
embryos  or  fetuses  in  utero.  Pregnant 
women  are  eligible  to  receive  WIC 
benefits  through  6  weeks  postpartum,  at 
which  time  they  reapply  for  the  program 
as  postpartum  or  breastfeeding  women. 

(24)  Rebate.  The  amount  of  money 
refunded  under  cost  containment 
procedures  to  the  Department  from  the 
manufacturer  of  a  contract  brand  food 
item. 

(25)  Regional  lead  agent.  The 
designated  major  military  medical 
center  that  acts  as  the  regional  lead 
agent,  having  tri-service  responsibility 
for  the  development  and  execution  of  a 
single,  integrated  health  care  network. 

(26)  Supplemental  foods.  Foods 
containing  nutrients  determined  by 
nutritional  research  to  be  lacking  in  the 
diets  of  certain  pregnant,  breastfeeding, 
and  postpartum  women,  infants,  and 
children.  WIC  Overseas  may  substitute 
different  foods  providing  the  nutritional 
equivalent  of  foods  prescribed  by 
Domestic  WIC  programs,  as  required  by 
10  U.S.C.  1060a(c)(l)(B). 

(27)  Verification.  Verification  of  drafts 
is  a  review  before  payment  out  of 
Defense  Health  Program  funds  to 
determine  whether  the  conunissary  or 
NEXMART  complied  with  applicable 
date-to-use,  food  specification,  and 
other  redemption  criteria. 

(c)  Certification  of  eligibility.  (1)  To 
the  extent  practicable,  participants  shall 
be  certified  as  eligible  to  receive 
Program  benefits  According  to  income 
and  nutritional  risk  certification 
guidelines  contained  in  regulations 
published  by  the  USDA  pertaining  to 
the  Women,  Infants,  and  Children 
program  required  under  7  CFR 


246.7(d)(2)(iv)(B).  Applicants  must  meet 
the  following  eligibility  criteria: 

(i)  Meet  one  ofthe  participant  type 
requirements:  Be  a  member  of  the  armed 
forces  on  duty  overseas;  a  family 
member/dependent  of  a  member  of  the 
armed  forces  on  duty  overseas;  a  U.S. 
national  employee  of  a  military 
department  serving  overseas;  a  family 
member  of  a  U.S.  national  employee  of 
a  DoD  contractor  serving  overseas;  a 
family  member  of  a  U.S.  national 
employee  of  a  DoD  contractor  serving 
overseas; 

(ii)  Reside  in  the  geographic  area 
serviced  by  the  WIC  Overseas  office; 

(iii)  Meet  the  income  criteria  specified 
in  this  section;  and 

(iv)  Meet  the  nutrition  risk  criteria 
specified  in  this  section. 

(2)  In  terms  of  income  eligibility,  the 
following  apply: 

(i)  The  Department  of  Defense  shall 
use  the  Alaska  income  poverty 
guidelines  published  by  the  DHHS  for 
making  determinations  regarding 
income  eligibility  for  the  Program. 

(ii)  Program  income  eligibility 
guidelines  shall  be  adjusted  annually  to 
conform  to  annual  adjustments  made  by 
the  DHHS. 

(iii)  For  income  eligibility,  the 
Program  may  consider  the  income  of  the 
family  during  the  past  1 2  months  and 
the  family's  current  rate  of  income  to 
determine  which  indicator  accurately 
reflects  the  family's  status. 

(iv)  A  pregnant  woman  who  is 
ineligible  for  participation  in  the 
Program  because  she  does  not  meet 
income  criteria  shall  be  deemed  eligible 
if  the  criteria  would  be  met  by 
increasing  the  number  of  individuals  in 
her  family  (economic  unit)  by  the 
number  of  embryos  or  fetuses  in  utero. 

(v)  The  Program  shall  define  income 
according  to  USDA  regulations  with 
regard  to  the  USDA-administered  WIC 
Program.  In  particular — 

(A)  A  basic  allowance  for  housing  is 
excluded  ft'om  income  as  required  by 
section  674  ofthe  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 

(B)  The  value  of  in-kind  housing 
benefits  is  excluded  from  income  as 
required  under  USDA  regulations. 

(C)  Cost  of  living  allowances  for  duty 
outside  the  continental  U.S.  (OCONUS) 
is  excluded  ft'om  income  as  required 
under  7  CFR  246.7(d)(2)(iv)(A)(2). 

(D)  Public  assistance  and  welfare 
payments  are  included  in  income. 

(3)  Participants  must  be  found  to  be 
at  nutritional  risk  to  be  eligible  for 
program  benefits. 

(i)  A  Competent  Professional 
Authority  (CPA)  shall  determine  if  an 
applicant  is  at  nutritional  risk.' 

(ii)  At  the  request  of  the  program, 
applicants  shall  provide,  according  to 
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schedules  set  )y  the  USDA  in  7  CFR 
246.7(e)  (unlei  s  deemed  impracticable), 
nutritional  ris  :  data  as  a  condition  of 
certification  ir  the  Program.  Such  data 
includes: 

(A)  Anthrop  ametric  measurements, 

(B)  The  results  of  hematological  tests. 

(C)  Physical  examination. 

(D)  Dietary  i  aformation.  or 

(E)  Developmental  testing 

(iii)  A  pregnmt  woman  who  meets  all 
other  eligibilit  i  criteria  and  for  whom  a 
nutritional  risl   assessment  caimot 
immediately  b ;  completed  will  be 
considered  pr(  sumptively  eligible  to 
participate  in  I  le  Program  for  a  period 
up  to  60  days. 

(iv)  Infants  t  nder  6  months  of  age 
may  be  deemei  1  to  be  at  nutritional  risk 
if  the  infant's  nother  was  a  Program 
participant  dui  ing  pregnancy  or  if 
medical  recorc  s  document  that  the 
mother  was  at  lutritional  risk  diu-ing 
pregnancy. 

(v)  Unless  ot  lerwise  specified  herein 
or  in  7  CFR  24(  i.7(e).  required 
nutritional  risl  data  shall  be  provided 
to,  or  obtained  by,  the  WIC  Overseas 
Program  office  within  90  days  of 
enrollment. 

(4)  In  the  eve  nt  that  it  is  impracticable 
for  the  WIC  Ov  grseas  Progrcun  to  adhere 
to  the  income  i  nd  nutritional  risk 
eligibility  guid  ;lines  contained  in 
USDA  regulatii  )ns,  the  Director. 
TRICARE  Man;  igement  Activity  (TMA) 
may  waive  the  Department's  use  of 
USDA  WIC  Pre  gram  eligibility  criteria 
by  determining  that  it  is  impracticable 
to  use  these  sta  ndards  to  certify 
participants  in  the  WIC  Overseas 
Program. 

(i)  Such  dete  mination  shall  consider 
relevant  practi(  al,  administrative, 
national  securi  y,  financial  factors  and 
existing  Depart  nent  policies  and  their 
application  to  I  le  population  served  by 
the  WIC  Overs<  as  Program. 

(ii)  Absent  a  written  finding  of 
impracticabilit;  j  described  in 
§  199.23(c)(4).  1  he  eligibility  criteria  for 
the  WIC  progra  n,  contained  in  USDA 
regulations  sha  1  apply. 

(5)  An  applic  ant  for  the  WIC  Overseas 
Program  who  p  resents  a  valid  WIC 
Program  Verifi(  ation  of  Certification 
card,  which  is  i  ssued  to  participants  in 
the  domestic  V\  IC  Program  when  tliey 
intend  to  move  shall  be  considered 
eligible  for  participation  in  the  WIC 
Overseas  Progriim  for  the  duration  of  the 
individual's  cuTent  domestic  WIC 
certification  pe  iod.  as  long  as  he/she  is 
an  eligible  serv  ce/family  member  or 
eligible  civiliar  /family  member. 

(d)  Program  benefits.  (1)  Drafts.  WIC 
participants  sh<  ill  be  issued  drafts  that 
may  be  redeem  ;d  for  supplemental  food 
prescribed  und  jr  the  program. 


(i)  Drafts  shall  at  a  minimum  list  the 
food  items  to  be  redeemed  and  the  date- 
to-use. 

(ii)  Food  items  listed  on  the  draft 
must  be  approved  for  use  under  the 
Program. 

(iii)  Drafts  generally  shall  allow  for  a 
three-month  supply  of  food  items  for 
each  participant,  unless  the 
participant's  nutritional  status 
necessitates  more  frequent  contacts  with 
the  WIC  Overseas  office. 

(iv)  Participating  commissaries  and 
NfEXMARTS  shall  accept  the  drafts  in 
exchange  for  approved  food  items. 

(v)  Commissary  and  NEXMART 
persoimel  shall  be  trained  on 
verification  and  processing  of  drafts. 

(vi)  Program  guidelines  shall  provide 
for  training  of  new  participants  in  how 
to  redeem  drafts. 

(2)  Supplemental  food.  Participants 
shall  redeem  drafts  for  appropriate  food 
packages  at  intervals  determined  in 
accordance  with  the  USDA  regulations. 

(i)  The  Director,  TMA  shall  identify  to 
the  Defense  Commissary  Agency  (DeCA) 
and  NEXCOM  a  list  of  food  items 
approved  for  the  WIC  Overseas  Program. 
This  list  shall  be  developed  in 
consultation  with  the  USDA  and  shall 
include  information  regarding  the 
appropriate  package  and/or  container 
sizes  and  quantities  available  for 
participants,  as  well  as  the  frequency 
with  which  food  items  can  be  acquired. 
Additions  and/or  deletions  of  food 
items  from  this  list  shall  be 
communicated  to  the  commissaries  and 
NEXMARTS  on  an  ongoing  basis. 

(ii)  A  CPA  shall  prescribe  appropriate 
foods  from  among  the  approved  list  to 
be  included  in  food  packages. 

(iii)  A  CPA  shall  coordinate 
documentation  of  medical  need  when 
such  documentation  is  a  prerequisite  for 
prescribing  certain  food  items. 

(iv)  The  Director,  TMA  may  authorize 
changes  regarding  the  supplemental 
foods  to  be  made  available  in  the  WIC 
Overseas  Program  when  local 
conditions  preclude  strict  compliance  or 
when  such  compliance  is  impracticable. 

(3)  Nutrition  education.  Nutrition 
education  shall  be  provided  to  all 
participants  at  intervals  prescribed  in 
USDA  regulations  at  7  CFR  246.11. 

(i)  The  WIC  Overseas  nutrition 
education  program  shall  be  locally 
overseen  by  a  CPA  based  on  guidance 
and  materials  provided  by  TMA. 

(ii)  Nutrition  education  and  its  means 
of  delivery  shall  be  tailored  to  the 
greatest  extent  practicable  to  the  specific 
nutritional,  cultiu-al.  practical,  and  other 
needs  of  the  participant.  Participant 
profiles  created  diu-ing  certification  may 
be  used  in  designing  appropriate 
nutrition  education.  A  CPA  may 


develop  individual  care  plans,  as 
necessary,  consistent  with  USDA 
regulations. 

(iii)  Nutrition  education  shall  consist 
of  sessions  wherein  individual 
participants  or  groups  of  participants 
meet  with  a  CPA  in  an  interactive 
setting  such  that  participants  can  ask. 
and  the  CPA  can  answer,  questions 
related  to  nutfition  practices.  In 
addition,  nutrition  education  shall 
utilize  prepared  educational  materials 
and/or  Internet  sites.  Both  the  sessions 
and  the  information  materials  shall  be 
designed  to  improve  health  status, 
achieve  positive  change  in  dietary 
habits,  and  emphasize  relationships 
between  nutrition  and  health. 
Individual  and  group  sessions  can  be 
accomplished  through,  among  other 
things,  face-to-face  meetings,  remote 
tele-videoconferencing,  real-time 
computer-based  distance  learning,  or 
other  means. 

(iv)  Nutrition  education  services  shall 
generally  be  provided  to  participants 
twice  during  each  6-month  certification 
period,  unless  a  different  schedule  is 
specified  in  USDA  regulations. 

(v)  The  nutrition  education  program 
shall  promote  breastfeeding  as  the 
optimal  method  of  infant  nutrition, 
encourage  pregnant  participants  to 
breastfeed  unless  contraindicated  for 
health  reasons,  and  educate  all 
participating  women  about  the  harmful 
effects  of  substance  abuse. 

(vi)  Individual  participants  shall  not 
be  denied  supplemental  food  due  to  the 
failure  to  attend  scheduled  nutrition 
education  sessions. 

(e)  Financial  management.  The 
Department  shall  establish  procedures 
to  provide  for  the  verification  of  drafts 
prior  to  payment. 

(i)  Verification  may  utilize  sampling 
techniques. 

(ii)  Payment  of  drafts  shall  be  made 
out  of  Defense  Health  Program  funds. 

(f)  Rebate  agreements.  (1)  DoD  is 
authorized  to  enter  into  an  agreement 
with  a  manufacturer  of  a  particular 
brand  of  a  food  item  that  provides  for 
the  exclusive  supply  to  the  program  of 
the  same  or  similar  types  of  food  items 
by  that  manufacturer. 

(i)  The  agreement  shall  identify  a 
contract  brand  of  food  item. 

(ii)  Under  the  agreement,  the 
manufacturer  shall  rebate  to  the 
Department  an  agreed  portion  of  the 
amounts  paid  by  DoD  for  the 
procurement  of  the  contract  brand. 

(2)  The  DoD  shall  use  competitive 
procedures  under  10  U.S.C.  137  to  select 
the  contract  brand. 

(3)  Amounts  rebated  shall  be  credited 
to  the  appropriation  available  for 
carrying  out  the  program  and  shall  be 
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applied  against  expenditures  for  the 
program  in  the  same  period  as  the  other 
sums  in  the  appropriation. 

(g)  Administrative  appeals  and  civil 
rights.  (1)  Applicants  who  are  denied 
certification  or  participants  that  are 
denied  recertification  shall  be  provided 
with  a  notice  of  ineligibility.  The  notice 
shall  include  information  on  the 
applicant's  right  to  appeal  the 
determination  and  instructions  on  doing 
so. 

(2)  Benefits  shall  not  be  provided 
while  an  appeal  is  pending  when  an 
applicant  is  denied  benefits,  a 
participant's  certification  has  expired  or 
a  participant  becomes  categorically 
ineligible. 

(3)  A  request  for  appeal  shall  be 
submitted  in  writing  within  5  working 
days.  If  the  decision  is  an  adverse  one 
it  shall  include  notice  to  the  applicant 
of  his  further  appeal  rights  as  reflected 
in  paragraph  (g)(4)(iii)  of  this  section, 
and  that  he/she  has  5  working  days  to 
effect  any  such  appeal. 

(4)  Appeal  reviews  shall  be  conducted 
in  the  first  instance  by  the  CPA  or  team 
leader  in  charge  of  the  local  WIC 
Overseas  office. 

(i)  Written  notice  of  a  decision  shall 
be  provided  to  the  applicant  within  5 
working  days. 

(ii)  If  the  appeal  is  upheld,  retroactive 
benefits  shall  not  be  provided. 

(iii)  At  an  applicant's  request  a  denied 
appeal  may  be  forwarded  to  the  regional 
program  manager  for  review,  who  will 
provide  a  decision  on  the  appeal  within 
5  working  days. 

(iv)  If  the  regional  program  meager 
denies  the  appeal,  there  shall  be  ho 
further  right  of  appeal. 

(5)  Complaints  about  discriminatory 
treatment  shall  be  handled  in 
accordance  with  procedures  established 
at  each  local  WIC  Overseas  site. 

(h)  Operations  and  Administration. 
(1)  Information  collected  about  WIC 
Overseas  applicants  and  participants 
shall  be  collected,  maintained,  and 
disclosed  in  accordance  with  applicable 
laws  and  regulations. 

(2)  Information  and  personnel 
security  requirements  shall  be 
consistent  with  applicable  laws  and 
regulations. 

Dated:  June  27,  2003. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-16981  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  5001-08-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD01 -03-002] 
RIN  1625-AA09 

Drawbridge  Operation  Reguiations; 
Shrewsbury  River,  NJ 

agency:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulations 
governing  the  operation  of  the  Route  36 
Bridge,  mile  1.8,  across  The  Shrewsbiuy 
River  at  Highlands,  New  Jersey.  This 
final  rule  will  synchronize  the 
drawbridge  opening  schedules  for  the 
two  moveable  bridges  across  the 
Shrewsbury  River  during  the  boating 
season.  This  action  is  necessary  to  meet 
the  present  needs  of  navigation. 
DATES:  This  rule  is  effective  August  21, 
2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGDOl-03- 
002)  and  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Administration  Office, 
408  Atlantic  Avenue,  Boston, 
Massachusetts,  02110-3350,  between  7 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Area,  Project  Officer,  First  Coast 
Guard  District,  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  February  5,  2003.  we  published  a 
notice  of  proposed  rulemeiking  (NPRM) 
entitled  Drawbridge  Operation 
Regulations;  Shrewsbury  River,  New 
Jersey,  in  the  Federal  Register  (68  FR 
5858).  We  received  one  comment  letter 
in  response  to  the  notice  of  proposed 
rulemaking.  No  public  hearing  was 
requested  and  none  was  held. 

Background  and  Purpose 

The  Route  36  Bridge,  mile  1.8,  across 
the  Shrewsbury  River  at  Highlands, 
New  Jersey,  has  a  vertical  clearance  of 
35  feet  at  mean  high  water  and  39  feet 
at  mean  low  water. 

The  existing  regulations  listed  at  33 
CFR  117.755(a),  require  the  Route  36 
Bridgg'to  open  on  signal;  except  that, 
from  May  15  through  October  15,  7  a.m. 
to  8  p.m.,  the  draw  need  open  only  at 
quarter  before  the  hour  and  quarter  after 
the  hour. 


The  Coast  Guard  received  requests 
from  mariners  to  change  the  drawbridge 
operation  regulations  that  govern  the 
Route  36  Bridge.  Presently  the  two 
moveable  bridges  across  the  Shrewsbury 
River,  the  Route  36  Bridge,  and  the 
Monmouth  County  highway  bridge, 
have  staggered  opening  schedules 
during  the  boating  season.  The  mariners 
have  asked  the  Coast  Guard  to  change 
the  opening  schedule  for  the  Route  36 
Bridge  in  order  to  synchronize  the 
bridge  opening  times  for  the  two 
moveable  bridges  during  the  boating 
season  to  help  reduce  vessel  transit 
delays  and  enhance  boating  safety. 

The  second  moveable  bridge  across 
the  Shrewsbury  River,  the  Monmouth 
County  highway  bridge,  at  mile  4.0, 
with  a  vertical  clearance  of  15  feet  at 
mean  high  water  and  1 7  feet  at  mean 
low  water.  The  existing  regulations 
listed  at  33  CFR  117.755(b),  require  the 
bridge  to  open  on  signal;  except  that, 
from  May  15  through  September  30,  on 
Saturdays,  Sundays,  and  holidays,  from 
9  a.m.  to  7  p.m.,  the  draw  need  open 
only  on  the  hour  and  half  hour. 

This  final  rule  will  synchronize  the 
bridge  opening  times  at  the  two  bridges 
by  requiring  the  Route  36  Bridge  to  open 
on  signal  from  May  15  through  October 
15,  7  a.m.  to  8  p.m.,  on  the  hour  and 
half  hour  only. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  one 
comment  letter  opposed  to  the  proposed 
rule  change.  That  comment  opposed 
having  synchronous  bridge  openings  at 
the  Route  36  Bridge,  mile  1.8,  and  the 
Monmouth  County  highway  bridge,  at . 
mile  4.0,  across  the  Shu^wsbury  River  in 
New  Jersey. 

The  objection  stated  that  powerboats 
would  be  required  to  wait  for  bridge 
openings  creating  an  unsafe  condition 
on  the  waterway  which  would  result  in 
hardship  for  marine  businesses  in  the 
area. 

The  Route  36  Bridge,  with  a  vertical 
clearance  of  35  ft  above  mean  high 
water,  passes  the  vast  majority  of  power 
vessels  without  requiring  an  opening. 
This  rule  chemge,  to  synchronize  both 
bridges  operating  schedules,  was 
requested  to  assist  the  lower-powered 
sailboats  that  caimot  transit  between  the 
bridges  quickly  enough  to  make 
consecutive  bridge  openings.  The 
ensuing  20-25  minute  wait  for  sailboats 
in  swift  river  currents  creates  a 
hazardous  navigational  condition. 

The  potential  for  an  adverse  effect  on 
marine  businesses  is  not  supported  by 
the  fact  that  only  a  few  power  vessels 
may  have  to  wait  up  to  20  minutes  for 
bridge  openings. 
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As  a  result  ( i  the  above  information 
the  Coast  Gua  d  believes  this  final  rule 
is  reasonable  ind  wrill  meet  the 
reasonable  netds  of  navigation; 
therefore,  no  changes  have  been  made  to 
this  final  rule. 
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Federalism 

A  rule  has  iiiplications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  <  )r  local  governments  and 
would  either  p  eempt  State  law  or 
substi  mtial  direct  cost  of 

them.  We  have  analyzed 
that  Order  and  have 
it  does  not  have 
federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government' and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and'is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 


energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

■  For  the  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part  117 
as  follows: 

PART11 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

■  2.  Section  117.755  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§117.755    Shrewsbury  River. 

(a)  The  Route  36  Bridge,  mile  1.8,  at 
Highlands,  New  Jersey,  shall  open  on 
signal;  except  that,  from  May  15  through 
October  15,  7  a.m.  to  8  p.m.,  the  draw 
need  open  on  the  hour  and  half  hour 
only.  The  owners  of  the  bridge  shall 
provide  and  keep  in  good  legible 
condition,  two  clearance  gauges,  with 
figures  not  less  than  eight  inches  high, 
designed,  installed,  and  maintained 
according  to  the  provisions  of  §  118.160 
of  this  chapter. 


Dated:  July  1,  2003. 
Vivien  S.  Crea, 

Rear  Admiral.  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

[PR  Doc.  03-18525  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4910-15-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-007] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Apalachicola  River,  River  Junction,  FL 

agency:  Coast  Guard,  DHS. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  existing  drawbridge  operation 
regulation  for  the  draw  of  the  CSX 
Railroad  swing  bridge  across  the 
Apalachicola  River,  mile  105.9,  at  River 
Junction  (near  Chattahoochee),  Florida. 
The  regulation  will  allow  the  bridge  to 
be  unmanned  and  remain  closed  during 
hours  of  infrequent  traffic  with  an 
advance  notification  requirement  to 
open  the  bridge. 

DATES:  This  rule  is  effective  August  21, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
the  docket  and  are  available  for 
inspection  or  copying  at  the  office  of  the 
Eighth  Coast  Guard  District,  Bridge 
Administration  Branch,  501  Magazine 
Street,  New  Orleans,  Louisiana  70130- 
3396,  between  7  a.m.  emd  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (504) 
589-2965.  The  Bridge  Administration 
Branch  maintains  the  public  docket  for 
this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History       % 

On  April  10,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Reguladon;  Apalachicola  River,  River 
Junction,  Florida  in  the  Federal  Register 
(68  FR  17571).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  meeting  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  CSX  swing  bridge  across  the 
Apalachicola  River,  mile  105.9, 
presently  opens  on  signal  for  the 
passage  of  vessels.  The  bridge  owner  has 
requested  to  change  the  operation 
regulations  to  reflect  usage  of  the  bridge 
by  mariners.  The  request  was  made 
based  upon  a  documented  decrease  in 


the  number  of  requests  for  openings  in 
the  last  three  years.  In  2000,  the  bridge 
opened  63  times  for  the  passage  of 
vessels.  In  2001,  the  bridge  opened  38 
times  for  the  passage  of  vessels.  In  the 
first  five  months  of  2002,  the  bridge 
opened  15  times  for  the  passage  of 
vessels.  Information  gathered  regarding 
the  decrease  in  vessel  movements 
indicates  that  the  closure  of  a  sand  and 
gravel  facility  above  the  bridge  and  a 
prolonged  drought  are  the  main 
contributing  factors.  While  water 
elevations  may  return  to  their  pre- 
drought  levels,  there  is  presently  no 
evidence  that  the  number  of  requests  for 
bridge  openings  will  increase  in  the 
future  due  to  limited  industrial 
development  along  the  waterway. 
Accordingly,  the  bridge  owner 
requested  to  change  the  operation 
regulations  so  that  the  bridge  be  allowed 
to  open  on  signal  from  8  a.m.  until  4 
p.m.  Monday  through  Friday.  At  all 
other  times,  the  bridge  will  open  on 
signal  if  at  least  four  hours  advanced 
notification  is  given. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  to  the 
NPRM  and  no  changes  were  made  to  the 
proposed  regulation. 

Regidatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

This  rule  allows  vessels  ample 
opportunity  to  transit  this  waterway 
during  normal  weekdays  and  with 
minimal  notification  at  all  other  times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independendy 
owned  aad-operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection    . 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  forjederalism 
under  Executive  Order  137^2, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform  ^ 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 


43306 


Federal  Register /Vol.  68,  No.  140  /  Tuesday,  July  22,  2003 /Rules  and  Regulations 


minimize  litigation,  eliminate 
ambiguity,  anc  reduce  burden. 

Protection  of  CJhildren 

We  have  ana 
Executive  Ord(  ir 
Children  from 
Risks  and 
an  economical 
does  not  cause  i 
health  or  risk  i 


ia|lyzed  this  rule  imder 
13045,  Protection  of 
environmental  Health 

Risks.  This  rule  is  not 
y  significant  rule  and 
an  environmental  risk  to 
safety  that  may 
disproportiona  tely  affect  children. 

Indian  Tribal  I  lovemments 


t); 


lo<is 
uiid 


This  rule  d 
implications 
13175,  Consul^ti 
with  Indian  Tr  bal 
because  it  does 
direct  effect  on 
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or  on  the  distri ) 
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Government  aqd 

Energy  EfiTects 


'sign  Ri 


nDt 
(ifl 


anil 


not  have  tribal 
er  Executive  Order 
on  and  Coordination 
Governments, 
not  have  a  substantial 
one  or  more  Indian 
ationship  between  the 
and  Indian  tribes, 
ution  of  power  and 
between  the  Federal 
Indian  tribes. 


yzed  this  rule  under 

13211,  Actions 
ulations  That 
Affect  Energy  Supply, 
Use.  We  have 
it  is  not  a  "significant 
jnder  that  order  because 
cant  regulatory  action" 
Order  12866  and  is  not 
significant  adverse  effect 
listribution,  or  use  of 
been  designated  by  the 
the  Office  of 
Regulatory  Affairs  as  a 

action, 
oes  not  require  a 
Ei^ergy  Effects  under 
13211. 


loe 


We  have  ana 
Executive  Orde  r 
Concerning  Rej 
Significantly 
Distribution,  oi 
determined  tha '. 
energy  action' 
it  is  not  a 
under  Executivfe 
likely  to  have  a 
on  the  supply 
energy.  It  has 
Administrator 
Information 
significant  ene 

Therefore,  it 
Statement  of 
Executive  Orde  r 

Environment 

We  have  anal  yzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  tl  e  Coast  Guard  in 
complying  wit!  the  National 
Environmental  'olicy  Act  of  1969 
(NEPA)(42  U.S.  :.  4321-4370f),  and 
have  concludec  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categoric  ally  excluded,  under 
figure  2-1,  parap-aph  (32)(e),  of  the 
Instruction,  froi  n  further  environmental 
documentation.  Paragraph  32(e) 
excludes  the  pr  )mulgation  of  operating 
regulations  or  p  rocediu-es  for 
drawbridges  fropi  the  environmental 
documentation  Requirements  of  the 
National  Environmental  Policy  Act 
(NEPA).  Since  t  lis  final  rule  will  alter 
the  normal  opei  atlng  conditions  of  the 
drawbridge,  it  f  ills  within  this 


exclusion.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regxdations 

■  For  the  reasons  set  out  in  the  preamble, 
the  Coast  Guard  is  amending  part  117  of 
title  33,  Code  of  Federal  Regulations  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department.of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

■  2.  §  117.258  is  added  to  read  as 
follows: 

§  11 7.258    Apalachicola  River. 

The  draw  of  the  CSX  Railroad  bridge, 
mile  105.9,  at  River  Junction  shall  open 
on  signal  Monday  through  Friday  from 
8  a.m.  until  4  p.m.  At  all  other  times  the 
bridge  will  open  on  signal  if  at  least  4 
hours  notice  is  given. 

Dated:  July  10.  2003. 
R.F.  Duncan, 

Rear  Admiral,  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
(FR  Doc.  03-18522  Filed  7-21-03:  8:45  am] 
BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD01-03-039] 

RIN  1625-AA09  (Formerly  2115-AE47) 

Drawbridge  Operation  Regulations; 
Long  Island,  New  York  Inland 
Waterway  From  East  Rockaway  Inlet  to 
Shinnecock  Canal,  NY 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  the  operation  of  the  Long 
Beach  Bridge,  at  mile  4.7,  across 
Reynolds  Channel,  New  York.  This 
temporary  final  rule  will  allow  the 
bridge  to  operate  only  one  lift  span  for 
openings,  on  the  even  hour,  8  a.m.  to  4 


p.m. ,  daily.  Additionally,  two  five-day 
bridge  closures  will  also  be  allowed  to 
occiu  during  this  temporary  final  rule  at 
dates  to  be  annoimced  after  September 
2003.  This  action  is  necessary  to 
facilitate  structiu'al  repairs  at  the  bridge. 
DATES:  This  temporary  final  rule  is 
effective  from  July  1,  2003  through  April 
30,  2004. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGDOl-03- 
039)  and  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Administration  Office, 
408  Atlantic  Avenue,  Boston, 
Massachusetts,  02110-3350,  between  7 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  (212)  668-7165. 
SUPPLEMENTARY  ^FORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM  and  under 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

The  Coast  Guard  believes  making  this 
rule  effective  in  less  than  thirty  days 
after  publication  is  reasonable  because 
we  coordinated  this  revised  temporary 
operating  schedule  in  advance  with  the 
mariners  that  use  this  waterway,  and  the 
continuation  of  the  bridge  repair  work  is 
vital  in  order  to  assure  the  continued 
safe  operation  of  the  bridge. 

Historically,  there  are  few  requests  to 
open  this  bridge  and  the  bridge  will  be 
available  to  provide  single  span 
openings  for  all  but  approximately  ten 
days  during  the  effective  period  of  this 
temporary  rule. 

Background  and  Purpose 

The  Long  Beach  Bridge  has  a  vertical 
clearance  of  20  feet  at  mean  high  water 
and  24  feet  at  meem  low  water.  The 
existing  regulations  are  listed  at  33  CFR 
117.799(g). 

The  bridge  owner,  Nassau  County 
Department  of  Public  Works,  asked  the 
Coast  Guard  to  temporarily  change  the 
drawbridge  operation  regulations  to 
facilitate  structiu-al  repairs  at  the  bridge. 

On  September  5,  2002,  we  published 
a  temporary  final  rule  in  the  Federal 
Register  (67  FR  56754).  That  rule 
allowed  the  bridge  to  open  only  a  single 
lift  span  for  bridge  openings  on  the  even 
hoiu-s  8  a.m.  to  4  p.m.  after  a  one-hour 
notice  was  given  and  from  1 1  p.m. 
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through  5  a.m.,  the  bridge  was  to  remain 
in  the  closed  position.  Additionally,  two 
consecutive,  Monday  through  Friday, 
five  day  closures  were  also  scheduled  to 
occur  diu-ing  the  rule's  effective  period. 
Those  closiue  dates  were  to  be 
aimounced  in  the  Local  Notice  to 
Mariners. 

The  Coast  Guard  was  notified  by  the 
bridge  owner  that  the  effective  period 
for  the  bridge  repairs  must  be  extended 
to  continue  until  April  30,  2004,  in 
order  to  complete  the  project.  The 
requirements  published  in  (67  FR 
56754)  allowing  the  bridge  to  remain 
closed  from  11  p.m.  to  5  a.m.  daily,  and 
the  requirement  for  mariners  to  provide 
a  one-hour  advance  notice  for  bridge 
openings  will  be  eliminated  diu-ing  this 
second  temporary  final  rule. 

The  two  five  days  closiues  will  still 
be  scheduled  to  occiu'  sometime  after 
September  2003.  The  exact  dates  will  be 
aimounced  in  the  Local  notice  to 
Mariners. ' 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3),  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procediu^s 
of  the  Department  of  Homeland  Security 
(DHS). 

This  conclusion  is  based  on  the  fact 
that  there  have  been  few  requests  to 
open  the  bridge  historically. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  there  have  been  few  requests  to 
open  the  bridge  historically. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  goverrunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

TbKrule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  anff 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  emd  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  foimd  to  not  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 
Regulations 

■  For  the  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part  117 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-l(g);  secUon  117.255  also  issued 
under4he  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

■  2.  From  July  1,  2003  through  April  30, 
2004,  §  117.799  is  amended  by 
suspending  paragraph  (g)  and  adding  a 
new  paragraph  (j)  to  read  as  follows: 

§  1 1 7.799    Long  Island,  New  York  Inland 
Waterway  from  East  Rockaway  Inlet  to 
Shinnecock  Canal. 


(j)  The  Long  Beach  Bridge,  mile  4.7, 
across  Reynolds  Channel,  shall  open  on 
signal;  except  that,  only  one  lift  span 
need  be  opened  for  vessel  traffic,  on  the 
even  hoiu,  8  a.m.  to  4  p.m.,  daily.  The 
draw  need  not  open  for  vessel  traffic  for 
two  periods  of  five  consecutive  days 
after  September  2003  to  be  announced 
in  the  Local  Notice  to  Mariners  and  in 
a  Broadcast  Notice  to  Mariners. 
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2003. 


Dated:  July  1, 
Vivien  S.  Crea 

Rear  Admiral.  Chast 
First  Coast  Guai  i 
[FR  Doc.  03-18;  21 

BILLING  CODE  491(  -15-U 


Guard,  Commander. 
District. 

Filed  7-21-03:  8:45  am) 


DEPARTMEN 
SECURITY 

Coast  Guard 


33CFRPart1<»5 

[CG009-03-24^ 
RIN  1625-AAOO 


OF  HOMELAND 


Safety  Zone;  Setfridge  ANGB  Air  Show, 
Harrison  Twp.,  Ml 


agency:  Coast 


Guard.  DHS. 


ACTION:  Tempt  rary  final  rule. 


3llr 


necessi  ry 


during 


VHF 


SUMMARY:  The 

establishing  a 
during  the  Se 
July  24,  25,  an 
zone  is 
distractions 
aircraft  aerial 
Federal  Aviatii^n 
safety  zone  is 
traffic  in  a  porl  i 
during  specific 
dates.  Specific 
announced  via 
Mariners  on 
authorized  vesiel 
or  remain  with  i 
DATES:  This 
p.m.  on  July  24 
July  26,  2003. 
ADDRESSES 
received  from 
documents  in 
being  available 
docket  CGD0»403 
for  inspection 
Guard  Marine 
Mt.  Elliott  St., 
between  8  a.m. 
through  Friday 
FOR  FURTHER 
LTJG  Brandon 
Guard  Marine 
(313) 568-955f 
SUPPLEMENTARY 


Coast  Guard  is 
I  emporary  safety  zone 
idge  ANGB  Air  Show  on 
26,  2003.  This  safety 
to  prevent  waterway 
the  Thunderbird 
isplay,  as  required  by  the 
Administration.  The 
intended  to  restrict  vessel 
on  of  the  Clinton  River 
periods  on  the  affected 
closure  periods  will  be 
Broadcast  Notice  to 
Channel  16.  Only 
s  are  permitted  to  enter 
n  the  safety  zone. 
is  effective  from  4:30 
2003,  until  3  p.m.  on 


Regulatory  Information 

We  did  not 
proposed  mien  laking 
regulation.  Under 
Coast  Guard 
for  not  publish 
5  U.S.C.  553{d 
that  good  cause 
rule  effective 
publication  in 


fird 


les 


Co  nments  and  material 
ihe  public,  as  well  as 
d  icated  in  this  preamble  as 
in  the  docket,  are  part  of 
1-245  and  are  available 
or  copying  at:  U.S.  Coast 
afety  Office  Detroit,  110 
Detroit,  MI  48207, 
and  4  p.m.,  Monday 
,  except  Federal  holidays. 
INFORMATION  CONTACT: 
buUivan,  U.  S.  Coast 
I  Safety  Office  Detroit,  at 


INFORMATION: 


pjublish  a  notice  of 

(NPRM)  for  this 
5  U.S.C.  553{b)(B),  Uie 
s  that  good  cause  exists 
ug  an  NPRM,  and  under 
3),  the  Coast  Guard  finds 
exists  for  making  this 
s  than  30  days  after 
he  Federal  Register.  The 


permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  In  addition,  the  Federal 
Aviation  Administration  requires 
certain  safety  precautions  be  in  place 
prior  to  particular  airshows,  this  rule 
ensures  some  of  those  precautions  are  in 
place. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  recreational 
watercraft  and  air  show  participants 
from  the  hazards  associated  with  aerial 
displays  as  required  by  the  Federal 
Aviation  Administration.  The 
combination  of  waterway  distractions, 
and  aerial  displays,  could  easily  result 
in  serious  injiu-ies  or  fatalities. 
Establishing  a  temporary  safety  zone  to 
control  vessel  movement  through  a 
portion  of  the  Clinton  River  will  help 
ensure  the  safety  of  persons  and 
property  at  this  event  and  help 
minimize  the  associated  risk. 

The  temporary  safety  zone  will 
encompass  all  waters  approximately  4 
miles  West  of  the  mouth  of  the  Clinton 
River  from  a  center  point  from  the  West 
at  position  42°35.4'  N,  082°50.3'  W,  and 
extending  to  the  north  and  south 
shorelines  of  the  Clinton  River;  from  the 
East  at  center  point  position  42°35.8'  N, 
082°49.8'  W  to  the  north  and  south 
shorelines  of  the  Clinton  River.  These 
coordinates  are  based  upon  North 
American  Datum  (NAD  83). 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on 
scene  patrol  representative.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on  scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  Order.  It  is  not  "significant"  imder 
the  regulatory  policies  and  procedures 
of  the  Department  of  Homeland 
Security.  We  expect  the  economic 
impact  of  this  proposed  rule  to  be  so 


minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone,  and  therefore 
minor  if  any  impacts  to  Mariners. 

Small  Entities  , 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  The  safety  zone  is 
only  in  effect  from  4:30  p.m.  to  5:30 
p.m.  on  July  24,  2003,  from  4  p.m.  to  5 
p.m.  on  July  25,  2003,  and  ft-om  2  p.m. 
to  3  p.m.  on  July  26,  2003.  It  is  expected 
that  effects  on  vessel  traffic  will  be 
minimal  due  to  the  short  duration  of  the 
event  on  each  day.  The  event  does  not 
interfere  with  the  commercial  shipping 
lanes.  Before  the  effective  period,  we 
will  issue  maritime  advisories  widely 
available  to  users  of  the  Clinton  River  by 
the  Ninth  Coast  Guard  District  Local 
Notice  to  Mariners,  and  Marine 
Information  Broadcasts.  Facsimile 
broadcasts  may  also  be  made. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
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concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detioit  (see  ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new- 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiire  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guaid  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 


safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  imder  figure  2- 
1,  paragraph  32(g)  of  Commandant 
Instruction  Ml 64 75. IC,  this  nde  is 
categorically  excluded  firom  further 
environmental  documentation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments  -^ 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  TribaT' Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  AJfect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action. 

List  of  Sub|ects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5:  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §  165.T09-245  is 
added  to  read  as  follows: 


§  1 65.T09-245    Safety  Zone;  Selfridge 
ANGB  Air  Show,  Harrison  Twp,  Ml. 

(a)  Location.  The  temporary  safety 
zone  will  encompass  all  waters 
approximately  4  miles  West  of  the 
mouth  of  the  Clinton  River  from  a  center 
point  from  the  West  at  position  42°35.4' 
N,  082°50.3'  W,  and  extending  to  the 
north  and  south  shorelines  of  the 
Clinton  River;  from  the  East  at  center 
point  position  42°35.8'  N,  082°49.8'  W 
to  the  north  and  south  shorelines  of  the 
Clinton  River.  These  coordinates  are 
based  upon  North  American  Datum 
(NAD  83). 

(b)  Enforcement  periods.  This  rule  is 
effective  from  4:30  p.m.  on  July  24, 
2003,  until  3  p.m.  on  July  26,  2003.  This 
section  will  be  enforced  from  4:30  p.m. 
to  5:30  p.m.  on  July  24,  2003;  from  4 
p.m.  to  5  p.m.  on  Jidy  25,  2003;  and 
again  from  2  p.m.  to  3  p.m.  on  July  26, 
2003.  Enforcement  periods  will  be 
announced  via  Broadcast  Notice  to 
Mariners  on  VHF  Channel  16. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  tiansiting,  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Detroit  or  his 
designated  on  scene  representative.  The 
Captain  of  the  Port  or  his  designated  on 
scene  representative  may  be  contacted 
via  VHF  Channel  16. 

Dated:  July  8,  2003. 
S.K.  Moon, 

Lieutenant  Commander,  Coast  Guard,  Acting 
Captain  of  the  Port  Detroit. 
(FR  Doc.  03-18524  Filed  7-21-03;  8:45  am] 

BILLING  COOE  4910-15-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD05-03-O08] 
RIN  1625-AAOO 

Safety  and  Security  Zones; 
Chesapeake  Bay,  Maryland  and 
Tributaries 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  moving  and  fixed  safety 
and  security  zones  on  the  waters  of  the 
Chesapeake  Bay  and  it  tributaries  for 
cruise  ships  and  vessels  carrying  Certain 
Dangerous  Cargo  (CDC),  Liquefied 
Natural  Gas  (LNG),  or  Liquefied 
Hazardous  Gas  (LHG)  in  the  Captain  of 
the  Port  (COTP)  Baltimore  zone.  These 
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zones  are  ne<  essary  to  provide  for  the 
safety  and  sefcurity  of  these  vessels  in 
response  to  potential  terrorist  acts.  This 
rule  enhance  5  public  and  maritime 
safety  and  se  :urity  by  requiring  vessel 
traffic  to'maiitain  a  safe  distance  from 
these  vessels  while  they  are  transiting, 
anchored,  or  moored  in  the  COTP 
Baltimore  zoi  le. 

DATES:  This  r  iile  is  effective  on  August 
21,  2003. 

ADDRESSES:  C  omments  and  material 
received  fron,  the  public,  as  well  as 
documents  ir  dicated  in  this  preamble  as 
being  availab  e  in  the  docket,  are  part  of 
docket  CGDO  »-O3-008  and  are  available 
for  inspectior  or  copying  at 
Commander,  U.  S.  Coast  Guard 
Activities,  24  )1  Hawkins  Point  Road, 
Building  70, 1  'ort  Safety,  Seciu-ity  and 
Waterways  M  anagement  Branch, 
Baltimore.  Miiryland,  21226-1791, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Frida  y,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Di.lani  Woods,  at  Coast 
Guard  Activities  Baltimore,  Port  Safety, 
Security  and  Vaterways  Management 
Branch,  at  tehsphone  number  (410)  576- 
2513  or  (410)576-2693. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  In  formation 

On  March  2  0 
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Attacks,  (67  FR  58317,  September  13, 
2002):  Continuation  of  the  National 
Emergency  with  Respect  to  Persons 
Who  Commit,  Threaten  To  Commit,  Or 
Support  Terrorism,  (67  FR  59447, 
September  20,  2002).  The  U.S.  Maritime 
Administration  (MARAD)  in  Advisory 
02-07  advised  U.S.  shipping  interests  to 
maintain  a  heightened  state  of  alert 
against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-05  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
commiuiity  in  the  United  States.  The 
ongoing  foreign  hostilities  have  made  it 
prudent  for  U.S  ports  and  waterways  to 
be  on  a  higher  state  of  alert  because  the 
al  Qaeda  organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide.  In  this 
particular  rule,  to  address  the 
aforementioned  security  and  safety 
concerns,  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  certain  types  of  vessels 
would  have  on  the  public  interest,  the 
Coast  Guard  is  establishing  safety  and 
security  zones  around  these  vessels. 
These  safety  and  security  zones  prohibit 
entry  into  or  movement  within  the 
specified  areas. 

This  rule  establishes  safety  and 
security  zones  around  cruise  ships  and 
vessels  carrying  CDC,  LNG,  or  LHG 
while  underway,  anchored,  or  moored 
in  the  waters  of  the  Chesapeake  Bay  and 
its  tributaries.  This  rule  creates  these 
safety  and  security  zones  while  the 
above  vessels  are  within  navigable 
waters  of  the  United  States  in  the 
Captain  of  the  Port  (COTP)  Baltimore 
zone,  as  defined  in  33  CFR  3.25-15. 
While  the  COTP  anticipates  some 
impact  on  vessel  traffic  due  to  this 
regulation,  these  safety  and  security 
zones  are  deemed  necessary  for  the 
protection  of  life,  property,  and  the 
safety  and  security  of  navigation  within 
the  COTP  Baltimore  zone. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  on  the  proposed  rule  during 
the  comment  period  published  in  the 
NPRM.  No  public  meeting  was 
requested,  and  none  was  held.  As  a 
result,  no  change  to  the  proposed 
regulatory  text  was  made  with  the 
exception  of  oiu  deletion  of  a  reference 
to  33  U.S.C.  1226  in  the  Authority 
paragraph  because  we  determined  that 
the  reference  was  urmecessary. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 


Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  This  finding  is 
based  on  the  limited  size  of  the  zones, 
the  minimal  time  that  vessels  will  be 
restricted  from  the  zones,  and  vessels 
may  transit  around  the  zones.  In 
addition,  vessels  that  may  need  to  enter 
the  zones  may  request  permission  on  a 
case-by-case  basis  from  the  COTP 
Baltimore  or  his  designated 
representatives. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  in  a  portion 
of  the  Chesapeake  Bay  and  its  tributaries 
near  a  vessel  encompassed  by  the  safety 
and  security  zones.  Because  the  zones 
are  of  limited  size  and  duration,  it  is 
expected  that  there  will  be  minimetl 
disruption  to  the  maritime  community. 
In  addition,  smaller  vessels,  which  are 
more  likely  to  be  small  entities,  may 
transit  around  the  zones  and  request 
permission  from  the  COTP  Baltimore  on 
a  case-by-case  basis  to  enter  the  zones. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business  and  you  have  questions 
concerning  it  provisions  or  options  for 
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compliance,  please  contact  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aiuiually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 


Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  envirorunental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  uinder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Goverrunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  imder 
Cormnandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
{NEPA)(42  U.S.C.  4321^370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  woidd  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  fi-om  further  environmental 
documentation  because  this  rule 
establishes  a  safety  and  security  zone.  A 
final  "Environmental  Analysis  Check 
List"  and  a  final  "Categorical  Exclusion 
Determination"  are  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measiu-es, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6.  and  160.5:  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  No.  0170.1. 

■  2.  Add  §  165.500  to  read  as  follows: 

§165.500    Satety/Security  Zones; 
Chesapeake  Bay,  Maryland. 

(a)  Definitions.  (1)  Certain  Dangerous 
Cargo  (CDC)  means  a  material  defined  in 
33  CFR  part  160. 

(2)  Liquefied  Hazardous  Gas  (LHG) 
means  a  material  defined  in  33  CFR  part 
127. 

(3)  Liquefied  Natural  Gas  (LNG) 
means  a  material  defined  in  33  CFR  part 
127. 

(4)  Cruise  ship  means  a  vessel  defined 
as  a  "passenger  vessel"  in  46  U.S.C. 
2101  (22). 

(b)  Location.  The  following  areas  are 
a  safety/security  zone:  All  waters  of  the 
Chesapeake  Bay  and  its  tributaries,  from 
surface  to  bottom,  within  a  500  yard 
radius  aroiuid  cruise  ships  and  vessels 
transporting  CDC,  LNG,  or  LHG  while 
transiting,  anchored,  or  moored  within 
the  COTP  Baltimore  zone. 

(c)  Regulations.  (1)  The  COTP  will 
notify  the  maritime  community  of 
affected  vessels  and  the  periods  during 
which  the  safety/security  zones  will  be 
enforced  by  providing  notice  to 
mariners  in  accordance  with  33  CFR 
165.7. 

(2)  Entry  into  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  COTP,  Baltimore. 
Maryland  or  his  designated 
representative. 

(3)  Persons  desiring  to  transit  the  area 
of  the  seciuity  zone  may  contact  the 
COTP  at  telephone  number  410-576- 
2693  or  on  VHF  chaimel  16  (156.8  MHz) 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  COTP  or  his  or  her 
designated  representative. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  50  U.S.C.  191. 

Dated:  July  10,  2003. 
Curtis  A.  Springer, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Baltimore.  Maryland. 
[FR  Doc.  03-18523  Filed  7-21-03;  8:45  am] 
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[FL-92-20032»<a);  FRL-7534-2] 

Approval  snd  Promulgation  of 
Implementation  Plans  Florida: 
Jacksonville!  Area  Maintenance  Plan 
Update 

AGENCY:  Env  ronmental  Protection 

Agency  {EPA ). 

ACTION:  Dire(  t  final  rule. 


SUMMARY 

revisions  to 
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i  EPA  is  approving 
State  Implementation 
itted  by  the  Florida 
Environmental  Protection 
December  20,  2002.  This  SIP 
the  requirement  of  the 
(CAA)  for  the  second  10- 
the  Jacksonville  area 
County)  1-hour  ozone 
plan. 


qirect  final  rule  is  effective 
2003  without  further 
EPA  receives  adverse 
.Vugust  21,  2003.  If  adverse 
r  fceived,  EPA  will  publish 
of  the  direct  final 
Register  and  inform 
t  the  rule  will  not  take 


DATES:  This 
September  22 
notice,  unlesi 
comment  by 
comment  is 
a  timely  with  irawal 
rule  in  the  Fe  Jeral 
the  public  th< 
effect. 

ADDRESSES:  C  omments  may  be 
submitted  by  mail  to:  Heidi  LeSane, 
Regulatory  D<  velopment  Section,  Air 
Planning  Brai  ich.  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmentll  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Geor  [ia  30303-8960. 
Comments  mi  y  also  be  submitted 
electronically  or  through  hand 
delivery/cour  er.  Please  follow  the 
detailed  instr  ictions  described  in  (Part 
(I)(B)(l)(i)  though  (iii))  of  the 
SUPPLEMENTAI  lY  INFORMATION  section. 
FOR  FURTHER  I  "JFORMATION  CONTACT: 
Heidi  LeSane  Air,  Pesticides  &  Toxics 
Management  i)ivision,  Air  Planning 
Branch,  Regulatory  Development 
Section,  EnviJonmental  Protection 
Agency  Regioh  4,  Atlanta  Federal 
Center.  61  Foisyth  Street,  SW.,  Atlanta, 
Georgia  3030G  -8960.  Mrs.  LeSane's 
phone  numbe  •  is  404-562-9035.  She 
can  also  be  rei  iched  via  electronic  mail 
at  Iesane.heid'@epa.gov  or  Lynorae 
Benjamin,  Aii ,  Pesticides  &  Toxics 
Management   )ivision.  Air  Planning 
Branch.  Air  Q  aality  Modeling  & 
Transportation  Section,  Environmental 
Protection  Ag(  incy  Region  4,  Atlanta 
Federal  Center,  61  Forsyth  Street.  SW., 
Atlanta,  Georj  ia  30303-8960.  Ms. 
Benjamin's  ph  one  number  is  404-562- 
9040.  She  can  also  be  reached  via 


electronic  mail  at 
benjamin .  lyn  ora  e@epa  gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  FL-92-200324.  The  official 
public  file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Enviroiunental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
AUanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9:00  to  3:30 
excluding  federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment,  at  the  State  Air  Agency. 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosiue  is 


restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  pubHc 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  FL-92-200324"  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  yoiu 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  conament  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  emy  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cemnot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiu' 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
lesane.heidi@epa.gov.  Please  include 
the  text  "Public  comment  on  proposed 
rulemaking  FL-92-200324"  in  the 
subject  line.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  conunenf  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatica"y 
captiued  by  EPA's  e-mail  system  are 
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included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Regulations.gov.  Yoiu  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Heidi  LeSane,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street  SW., 
Atlanta,  Georgia  30303-8960.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  FL-92-200324"  in 
the  subject  line  on  the  first  page  of  yotu 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Heidi 
LeSane,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  12th  floor,  U.S.  Environmental 
Protection  Agency  Region  4,  61  Forsyth 
SU-eet  SW.,  Atlanta,  Georgia  30303- 
8960.  Such  deliveries  are  only  accepted 
during  the  Regional  Office's  normal 
hours  of  operation.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30 
excluding  federal  holidays. 

C  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 


In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

II.  Background 

The  air  quality  maintenance  plan  is  a 
requirement  of  the  1990  Clean  Air  Act 
Amendments  for  nonattaimnent  areas 
that  come  into  compliance  with  the 
national  ambient  air  quality  standard 
(NAAQS).  The  Jacksonville  Area  (Duval 
County)  was  designated  as 
nonattairunent  for  the  1-hour  ozone 
NAAQS  prior  to  the  1990  Clean  Air  Act 
Amendment.  However,  for  the  3-year 
period,  (1987  through  1989),  air  quality 
measurements  for  the  Jacksonville  Area 
showed  compliance  with  the  l-hovu 
ozone  NAAQS.  The  area  continued  to 
attain  the  1-hour  ozone  standard  and  the 
State  requested  that  the  EPA  redesignate 
the  Jacksonville  area  attainment  for  the 
l-hoiu-  ozone  standard  on  June  23, 1993. 
Included  with  this  request  was  a  10-year 


air  quality  maintenance  plan  covering 
the  years  1995  to  2005.  This  plan  was 
developed  in  accordance  with  the 
appropriate  guidelines.  The  EPA 
published  a  Federal  Register  notice 
approving  this  plan  on  January'  3,  1995, 
and  it  became  effective  on  March  6, 
1995  (60FR41). 

Subsequent  revisions  to  this 
maintenance  plan  have  been  made.  The 
current  plan  was  approved  by  the  EPA 
on  April  24,  2003,  and  became  effective 
on  May  27,  2003  (68  FR  20072)  .  Up  to 
this  point,  FDEP  has  revised  the  original 
plan  to  update  emissions  inventories 
reflecting  more  acciuate  emission 
estimates,  to  define  specific  Motor 
Vehicle  Emissions  Budgets  (MVEB),  to 
remove  the  motor  vehicle  inspection 
program  (MVIP)  credits,  and  to  allocate 
a  portion  of  the  safety  margin  to  the 
M\^B  (66  FR  40137).  This  SIP  revision 
satisfies  the  requirement  of  the  Clean 
Air  Act  (CAA)  for  the  second  10-year 
update  for  the  Jacksonville  area  1-hour 
ozone  maintenance  plan.  Changes  to  the 
current  maintenance  plan  include 
revisions  to  the  emissions  inventory  for 
both  on-road  and  non-road  mobile 
sources,  reflecting  improved  ' 

methodologies  contained  in  the 
MOBILE6  and  NONROAD  emission 
models.  New  emissions  data  for  both  the 
base  year  (attainment  year)  and  the 
projected  years  (2005  and  2015)  are 
calculated.  Also,  updated  MVEB  in 
support  of  the  transportation  conformity 
process,  are  defined  for  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  for  the  county.  The  updated 
budgets  for  2005  replace  previous 
MVEB  contained  in  the  first 
maintenance  plan,  which  were  based  on 
an  older  emissions  estimate  using 
MOBILE5  emission  factors  for  on-road 
motor  vehicles.  Additionally,  this 
maintenance  plan  update  provides  new 
MVEB  for  the  year  2015.  EPA  has 
determined  that  the  MVEB  in  the  SIP 
are  adequate  for  transportation 
conformity  purposes.  The  availability  of 
die  SIP  wiUi  MVEB  for  2015  was  placed 
on  EPA's  adequacy  web  page  on  January 
7,  2003.  No  request  for  diis  SIP 
submittal  or  adverse  comments  were 
received  by  the  end  of  the  public 
comment  period  on  February  7,  2003.  In 
this  action,  EPA  finds  the  2015  MVEB 
adequate  for  transportation  conformity, 
and  is  proposing  to  approve  the  MVEB 
for  2005  and  2015.  Note,  since  the  2005 
MVEB  are  replacing  existing  MVEB, 
these  budgets  are  not  subject  to  EPA's 
Adequacy  process. 

ni.  Analysis  of  State's  Submittal 

On  December  20,  2002,  die  FDEP 
submitted  revisions  to  Florida  State's 
Implementation  Plan  for  the  new  ten- 
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year  maintenance  plan  to  provide  a  10- 
year  extension  to  the  maintenance  plan 
as  required  bv  section  175A{b)  of  the 
CAA  as  amended  in  1990.  The 
underlying  si  rategj-  of  the  maintenance 


Duval 


Total 


Safety  Margin 


Duval 


Total 


Safety  Margin 


Motor  Vehicle 


nt 


loi  :al 


Section  176 
7506(c),  states 
programs,  anc 
an  approved  i 
Pursuant  to  4C 
the  Transport 
§  51.456(b).  a 
is  defined  for 
Jacksonville 
the  on-road 
used  by  the 
organizations 
authorities  to 
plans,  prograrts 
consistent  wit  i 
long  term 
quality  in  the 

TheMVEB 
for  2005  and 
submittal.  The 
equal  to  the 
projected  leve 
buffer  of  24 
is  an  allocatioi, 
accounts  for 
projections  an 
significant 
that  have 


plan  is  to  maintain  compliance  with  the 
1-hour  ozone  standard  by  assuring  that 
current  and  futiue  emissions  of  VOC 
and  NOx  remain  at  or  below  attainment 
year  emission  levels.  The  estimated 


emissions  of  ozone  preciu^ors  (i.e.,VOC 
and  NOx)  for  the  Jacksonville  Area 
during  the  1990  ozone  season  are 
provided  in  the  following  table. 


Projected  Emissions— Volatile  Organic  Compounds 

[Tons  per  day] 


VOC 


Category 


Stationary  Point  .. 
Stationary  Area  .. 
On-Road  Mobile  . 
Non-Road  Mobile 
Biogenic 


Calculated  as  1990  base-year  minus 
projected  year  total. 


1990  base 
year 


15.6 
51.3 
96.2 
22.5 
126.7 


312.3 


2005 


7.6 

45.2 

33.3 

17.4 

126.7 


230.3 


82 


2015 


9.1 

52.2 

17.9 

14.0 

126.7 


219.9 


92.4 


Nitrogen  Oxides 

[Tons  per  day] 


NOx 


Category 


Stationary  Point  

Stationary  Area 

On-Road  Mobile  

Non-Road  Mobile  

Biogenic 

Calculated  as  1990  base-year  minus 
projected  year  total. 


1990  base 
year 


101.2 

8.4 

81.0 

28.1 

0.3 


218.9 


2005 


104.8 

2.8 

55.5 

31.3 

0.3 


194.7 


24.2 


2015 


120.4 

3 
22.6 
26.1 

0.3 


172.4 


46.5 


Emissions  Budgets 

c)oftheCAA,  42U.S.C. 
that  transportation  plans, 
projects  must  conform  to 
plementation  plan. 
CFR  piart  93,  subpart  T, 
tion  Conformity  Rule, 
pecific  emissions  budget 
/OC  and  NOx  for  the 
The  MVEB,  based  on 
mobile  sources,  are  to  be 
metropolitan  planning 
ind  transportation 
( issure  that  transportation 
and  projects  are 
and  conform  to,  the 
maiitenance  of  acceptable  air 
acksonville  Area. 

defined  for  the  county. 
5,  in  the  state's 
values,  for  both  years,  are 
2C|05  on-road  mobile  source 
of-emissions  plus  a 

This  buffer,  which 
from  the  safety  margin, 
ui  certainty  in  the 

is  available  because  of 
redlictions  of  VOC  and  NOx 
dccufred,  and  are  projected  to 


are  ( 
2)1J 


pe  cent. 


occur,  primarily  from  mobile  sources. 
The  MVEB  are  constrained  in  each  of 
the  budget  years  to  assure  that  the  total 
emissions  (i.e.,  all  source  categories)  do 
not  exceed  the  1990  attainment  year 
emissions.  In  no  case  are  the  projected 
total  emissions  (i.e.,  all  source 
categories  and  including  the  allocation 
from  the  safety  margin  to  the  on-road 
mobile  source  category),  for  any  year, 
greater  than  the  attainment  year 
emissions  totals  for  either  VOC  or  NOx. 
Under  40  CFR  93.101  the  term  safety 
margin  is  the  difference  between  the 
attainment  level  (from  all  sources)  and 
the  projected  level  of  emissions  (from 
all  sources)  in  the  maintenance  plan. 
The  attainment  level  of  emissions  is  the 
level  of  emissions  during  one  of  the 
years  in  which  the  area  met  the  air 
quality  health  standard.  The  safety 
margin  credit  can  be  allocated  to  the 
transportation  sector,  however  the  total 
emission  level  must  stay  below  the 
attainment  level.  The  following  table 
defines  the  MVEB  for  Jacksonville  Area. 


MVEB 

[Tons  per  day] 


County 

Pollutant 

2005 

2015 

Duval  

VOC 
NOx 

41.6 
68.8 

41.6 
68.8 

For  the  year  2005,  the  safety  margin 
was  82  tpd  for  VOC  and  24.2  tpd  for 
NOx.  After  partial  allocation  of  the 
safety  margin  to  the  MVEB,  the 
remaining  safety  margins  are  73.7  tpd 
for  VOC  and  10'4  tpd  for  NOx-  In  2015, 
the  safety  margin  was  92.4  tpd  for  VOC 
and  46.5  tpd  for  NOx.  After  partial 
allocation  of  the  safety  margin  to  the 
MVEB,  the  remaining  safety  margins  are 
now  68.7  tpd  for  VOC  and  0.3  tpd  for 
NOx. 

IV.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  State  of  Florida  SIP 
because  they  are  consistent  with  the 
CAA  and  EPA  policy.  The  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
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anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  September  22,  2003  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by  August 

21,  2003. 

If  the  EPA  receives  such  conunents, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  conunents 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  shoidd 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  September 

22,  2003  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 


govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Prt^ction  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  22, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  July  9,  2003. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

■  Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.  U.S.C.  7401  et  seq. 

Subpart  K — Florida 

■  2.  Section  52.520(e),  is  amended  by 
revising  the  entry  for  "Revision  to 
Maintenance  Plan  for  Jacksonville, 
Florida  Area"  to  read  as  follows: 

§  52.520    Identification  of  plan. 

***** 

(e)  *   *   * 
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EPA-Approved  Florida  Non-Regulatory  Provisions 


Provision 


State  effective  date         EPA  approval  date       Federal  Register  notice  Explanation 


Revision  to  Maintenance  Plan  Update  for  Jack-     December  20.  2002 
sonville  Area  Florida. 


July  22,  2003 


[Insert  citation  of 
publication]. 


|FR  Doc.  03-1*00  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  65<  B-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart^52and81 
[CO-001-00724;  FRL-7522-1] 

Approval  ana  Promulgation  of  Air 
Quality  Implefnentation  Plans;  State  of 
Colorado;  Fort  Collins  Cart)on 
Monoxide  Redesignation  to 
Attainment,  Designation  of  Areas  for 
Air  Quality  Planning  Purposes,  and 
Approval  of  Related  Revisions 

AGENCY:  Envii  oiunental  Protection 

Agency  (EPA) 

ACTION:  Direct  final  rule. 


SUMMARY:  On 

Governor  of 
request  to  redtsignat 
"moderate"  c<  xbon 
nonattainmen : 
CO  National 
Standard  (NAj\QS) 
submitted  a 
the  maintenaiice 
submitted  rev 
Regulatioq,  Nc 
Emissions  Ins  )ection 
Colorado's  Reful 
"Oxygenated 
action,  EPA  is 
Collins  CO 
maintenance 
Regulation  No 
13. 


r\ugust  9,  2002.  the 
Cplorado  submitted  a 

e  the  Fort  Collins 
monoxide  (CO) 
area  to  attainment  for  the 
^mbient  Air  Quality 

The  Governor  also 
maintenance  plan.  With 
plan,  the  Governor 
sions  to  Colorado's 
11  "Motor  Vehicle 
Program",  and 
ationNo.  13 
'uels  Program".  In  this 
approving  the  Fort 
re(^esignation  request,  the 
an,  and  the  revisions  to 
11  and  Regulation  No. 


I  ^3 


DATES:  This  di  rect  final  rule  is  effective 
on  September  22,  2003  without  further 
notice,  unless  iPA  receives  adverse 
comments  by  August  21.  2003.  If 
adverse  comm  mt  is  received,  EPA  will 
publish  a  time  y  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  th<  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  W  itten  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  Sti  tes  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Si^te  300.  Denver,  Colorado 
80202-2466 

Copies  of  th(  s  documents  relevant  to 
this  action  are  available  for  public 


inspection  during  normal  business 
hours  at  the  following  offices: 
United  States  Environmental  Protection 
Agency,  Region  VIII,  Air  and 
Radiation  Program,  999  18th  Street, 
Suite  300,  Denver,  Colorado  80202- 
2466: and. 
Air  and  Radiation  Docket  and 
Information  Center,  United  States 
Environmental  Protection  Agency, 
Room  B-108,  1301  Constitution 
Avenue  (Mail  Code  6102T)  NW., 
Washington,  DC  20460. 
Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at:  Colorado  Air 
Pollution  Control  Division,  Colorado 
Department  of  Public  Health  and 
Environment,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado,  80246-1530. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466, 
Telephone  number:  (303)  312-6479. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  are  used  we  mean 
the  Environmental  Protection  Agency. 

I.  What  Is  the  Purpose  of  This  Action? 

In  this  action,  we  are  approving  a 
change  in  the  legal  designation  of  the 
Fort  Collins  area  from  nonattainment  for 
CO  to  attainment,  we're  approving  the 
maintenance  plan  that  is  designed  to 
keep  the  area  in  attainment  for  CO  for 
the  next  13  years,  we're  approving 
changes  to  the  State's  Regulation  No.  11 
for  the  implementation  of  motor  vehicle 
emissions  inspections,  and  we're 
approving  changes  to  the  State's 
Regulation  No.  1 3  for  the 
implementation  of  the  wintertime 
oxygenated  fuels  program. 

We  originally  designated  Fort  Collins 
as  nonattaiiunent  for  CO  under  the 
provisions  of  the  1977  CAA 
Amendments  (see  43  FR  8962,  March  3, 
1978).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted  (Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  Clean 
Air  Act  (CAA),  we  designated  the  Fort 
Collins  area  as  nonattaiiunent  for  CO 


because  the  area  had  been  designated  as 
nonattaiiunent  before  November  15, 
1990.  Under  section  186  of  the  CAA, 
Fort  Collins  was  classified  as  a 
"moderate"  CO  nonattainment  area  with 
a  design  value  less  than  or  equal  to  12.7 
parts  per  million  (ppm),  and  was 
required  to  attain  the  CO  NAAQS  by 
December  31,  1995.  See  56  FR  56694, 
November  6,  1991.  Further  information 
regarding  this  classification  and  the 
accompanying  requirements  are 
described  in  the  "General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990." 
See  57  FR  13498,  April  16,  1992. 
Under  the  CAA,  we  can  change 
designations  if  acceptable  data  are 
available  and  if  certain  other 
requirements  are  met.  See  CAA  section 
107(d)(3)(D).  Section  107(d)(3)(E)  of  the 
CAA  provides  that  the  Administrator 
may  not  promulgate  a  redesignation  of 
a  nonattainment  area  to  attainment 
unless: 

(i)  The  Administrator  determines  that 
the  area  has  attained  the  national 
ambient  air  quality  standard; 

(ii)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
CAA  section  llO(k); 

(iii)  The  Administrator  determines 
that  the  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(iv)  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
CAA  section  175A;  and, 

(v)  the  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  and  part  D  of  the 
CAA. 

Before  we  can  approve  the 
redesignation  request,  we  must  decide 
that  all  applicable  SIP  elements  have 
been  fully  approved.  Approval  of  the 
applicable  SIP  elements  may  occur 
simultaneously  with  final  approval  of 
the  redesignation  request.  TTiat's  why 
we  are  also  approving  the  revisions  to 
Regulation  No.  11  and  Regulation  No. 
13. 
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n.  What  Is  the  State's  Process  To 
Submit  These  Materials  to  EPA? 

Section  110{k)  of  the  CAA  addresses 
oiu-  actions  on  submissions  of  revisions 
to  a  SIP.  The  CAA  requires  States  to 
observe  certain  procedural  requirements 
in  developing  SIP  revisions  for 
submittal  to  us.  Section  110(a)(2)  of  the 
CAA  requires  that  each  SIP  revision  be 
adopted  after  reasonable  notice  and 
public  hearing.  This  must  occvu  prior  to 
the  revision  being  submitted  by  a  State 
to  us. 

The  Colorado  Air  Quality  Control 
Commission  (AQCC)  held  a  public 
hearing  for  the  Fort  Collins  CO 
redesignation  request,  the  maintenance 
plan,  and  the  revisions  to  Regulation 
No.  11  and  Regulation  No.  13  on  July 
18,  2002.  The  AQCC  adopted  the 
redesignation  request,  maintenance 
plan,  and  revisions  to  Regulation  No.  11 
and  Regulation  No.  13  directly  after  the 
hearing.  These  SIP  revisions  became 
State  effective  September  30,  2002,  and 
were  submitted  by  the  Governor  to  us 
on  August  9,  2002. 

We  have  evaluated  the  Governor's 
submittal  and  have  concluded  that  the 
State  met  the  requirements  for 
reasonable  notice  and  public  hearing 
under  section  110(a)(2)  of  the  CAA.  As 
required  by  section  110(k)(l)(B)  of  the 
CAA,  we  reviewed  these  SIP  materials 
for  conformance  with  the  completeness 
criteria  in  40  CFR  part  51,  Appendix  V 
and  determined  that  the  Governor's 
submittal  was  administratively  and 
technically  complete.  Our  completeness 
determination  was  sent  on  October  1 1 , 
2002,  through  a  letter  from  Robert,E. 
Roberts,  Regional  Administrator,  to 
Governor  Bill  Owens. 

m.  EPA's  Evaluation  of  the  Fort  Collins 
Redesignation  Request  and 
Maintenance  Plan 

We  have  reviewed  the  Fort  Collins  CO 
redesignation  request  and  maintenance 
plan  and  believe  that  approval  of  the 
request  is  warranted,  consistent  with  the 
requirements  of  CAA  section 
107(d)(3)(E).  The  following  are 
descriptions  of  how  the  section 
107(d)(3)(E)  requirements  are  being 
addressed. 

(a)  Redesignation  Criterion:  The  Area 
Must  Have  Attained  the  Carbon 
Monoxide  (CO)  NAAQS 

Section  107(d)(3)(E)(i)  of  the  CAA 
states  that  for  an  area  to  be  redesignated 
to  attaiiunent,  the  Administrator  must 
determine  that  the  area  has  attained  the 
applicable  NAAQS.  As  described  in  40 
CFT?  50.8,  the  national  primary  ambient 
air  quality  standeuds  for  carbon 
monoxide  are  9  parts  per  million  (10 


milligrams  per  cubic  meter)  for  an  8- 
hour  average  concentration  not  to  be 
exceeded  more  than  once  per  year,  and 
35  parts  per  million  (40  milligrams  per 
cubic  meter)  for  a  1-hour  average 
concentration  not  to  be  exceeded  more 
than  once  per  year.  40  CFR  50.8 
continues  by  stating  that  the  levels  of 
CO  in  the  ambient  air  shall  be  measured 
by  a  reference  method  based  on  40  CFR 
part  50,  Appendix  C  and  designated  in 
accordance  with  40  CFR  part  53  or  an 
equivalent  method  designated  in 
accordance  with  40  CFR  part  53. 
Attainment  of  the  CO  standards  is  not 
a  momentary  phenomenon  based  on 
short-term  data.  Instead,  we  consider  an 
area  to  be  in  attainment  if  each  of  the 
CO  ambient  air  quality  monitors  in  the 
area  doesn't  have  more  than  one 
exceedance  of  the  relevant  CO  standard 
over  a  one-year  period.  40  CFR  50.8  and 
40  CFR  part  50,  Appendix  C.  If  any 
monitor  in  the  area's  CO  monitoring 
""hetwork  records  more  than  one 
exceedance  of  the  relevant  CO  standard 
dining  a  one-year  calendar  period,  then 
the  area  is  in  violation  of  the  CO 
NAAQS.  In  addition,  our  interpretation 
of  the  CAA  and  EPA  national  policy ' 
has  been  that  an  area  seeking 
redesignation  to  attaiiunent  must  show 
attainment  of  the  CO  NAAQS  for  at  least 
a  continuous  two-year  calendar  period. 
In  addition,  the  area  must  also  continue 
to  show  attainment  through  the  date 
that  we  promulgate  the  redesignation  in 
the  Federal  Register. 

Colorado's  CO  redesignation  request 
for  the  Fort  Collins  area  is  based  on  an 
analysis  of  quality  assured  ambient  air 
quality  monitoring  data  that  are  relevant 
to  the  redesignation  request.  As 
presented  in  Part  II,  Chapter  1,  section 
B  of  the  State's  nlaintenance  plan, 
ambient  air  quality  monitoring  data  for 
consecutive  calendar  years  1992 
through  2001  show  a  measured 
exceedance  rate  of  the  CO  NAAQS  of 
1.0  or  less  per  year,  per  monitor,  in  the 
Fort  Collins  nonattainment  area  ^.  All  of 
these  data  were  collected  and  analyzed 
as  required  by  EPA  (see  40  CFR  50.8  and 
40  CFR  part  50,  Appendix  C)  and  have 
been  archived  by  the  State  in  our 
Aerometric  Information  and  Retrieval 
System  (AIRS)  national  database. 
Further  information  on  CO  monitoring 
is  presented  in  Part  II,  Chapter  1,  section 
B  of  the  maintenance  plan  and  in  the 
State's  Technical  Support  Document 
(TSD).  We  have  evaluated  the  ambient 
air  quality  data  and  have  determined 


'  Refer  to  EPA's  September  4,  1992.  John  Calcagni 
policy  memoradum  entitled  "Proceduers  for 
Processing  requests  to  Redisignate  areas  to 
Attainment." 

2  It  is  worth  noting  that  the  Fort  Collins  area  has 
never  recorded  a  violtion  of  the  1-hour  CO  NAAQS. 


that  the  Fort  Collins  area  has  not 
violated  the  CO  standard  and  continues 
to  demonstrate  attainment. 

The  Fort  Collins  nonattainment  area 
has  quality-assured  data  showing  no 
violations  of  the  CO  NAAQS  for  1992 
and  1993  which  are  the  years  the  State 
used  to  support  the  redesignation 
request.  In  addition,  data  from  the  most 
recent  consecutive  two-calendar-year 
period  (i.e.,  2000  and  2001)  also  show 
no  violations.  Therefore,  we  believe  the 
Fort  Collins  area  has  met  the  first 
component  for  redesignation: 
Demonstration  of  attainment  of  the  CO 
NAAQS.  We  note  too  that  the  State  of 
Colorado  has  also  committed,  in  the 
maintenance  plan,  to  continue  the 
necessary  operation  of  the  CO  monitor 
in  compliance  with  all  applicable 
federal  regulations  and  guidelines. 

(b)  Redesignation  Criterion:  The  Area 
Must  Have  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  CAA 

To  be  redesignated  to  attainment, 
section  107(d)(3)(E)(v)  requires  that  an 
area  must  meet  all  applicable 
requirements  under  section  110  and  part 
D  of  the  CAA.  We  interpret  section 
107(d)(3)(E)(v)  to  mean  that  for  a 
redesignation  to  be  approved  by  us,  the 
State  must  meet  all  requirements  that 
applied  to  the  subject  area  prior  to  or  at 
the  time  of  the  submission  of  a  complete 
redesignation  request.  In  oiu  evaluation 
of  a  redesignation  request,  we  don't 
need  to  consider  other  requirements  of 
the  CAA  that  became  due  after  the  date 
of  the  submission  of  a  complete 
redesignation  request. 

1.  CAA  Section  110  Requirements 

On  December  12,  1983,  we  approved 
the  Fort  Collins  CO  element  revisions  to 
Colorado's  SIP  as  meeting  the 
requirements  of  section  110(a)(2)  of  the 
CAA  (see  48  FR  55284).  In  addition,  we 
have  analyzed  the  SIP  elements  that  we 
are  approving  as  part  of  this  action  and 
we  have  determined  they  comply  with 
the  relevant  requirements  of  section 
110(a)(2). 

The  Fort  Collins  CO  element  of  the 
Colorado  SIP,  that  we  approved  on 
December  12,  1983  (48  FR  55284),  was 
based  on  emission  reductions  from  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP),  Automobile  Inspection  and 
Readjustment  Program,  Improved  Public 
Transit,  and  Traffic  Flow  Improvements. 
The  anticipated  date  for  attaining  the  8- 
hour  CO  NAAQS  was  December  31, 
1987. 

Through  a  letter  dated  May  26,  1988, 
we  notified  the  Governor  of  Colorado 
that  the  Fort  Collins  area  did  not  attain 
the  CO  NAAQS  by  the  end  of  1987.  This 
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letter  stated  t|iat  Colorado  was  to 
address  deficiencies  in  the  SIP  and  that 
the  State  would  also  have  to  address 
requirements  jin  our  forthcoming  post- 
1987  policy  for  carbon  monoxide. 

EPA  did  not  finalize  its  post-1987 
policy  for  carbon  monoxide  because  the 
Clean  Air  Act  (CAA)  was  amended  on 
November  15,  1990.  Fort  Collins  was 
designated  no  nattainment  for  CO  and 
was  required  o  attain  the  CO  NAAQS 
by  December  tl.  1995.  See  56  FR  56694, 
November  6,    991. 

2.  Part  D  Reqi  irements 

Before  the  Fort  Collins  "moderate" 
CO  nonattainiient  area  may  be 
redesignated  t  a  attainment,  the  State 
must  have  full  illed  the  applicable 
requirements  )f  part  D.  Under  part  D,  an 
area's  classification  indicates  the 
requirements  i  o  which  it  will  be  subject. 
Subpart  1  of  p  u1  D  sets  forth  the  basic 
nonattainmen  requirements  applicable 
to  all  nonattaiiiment  areas,  whether 
classified  or  nonclassifiable.  Subpart  3 
of  part  D  contiins  specific  provisions  for 
"moderate"  CO  nonattaiiunent  areas. 

The  relevan  subpart  1  requirements 
are  contained  n  sections  172(c)  and 
1 76.  Oiu  Gene  ral  Preamble  [see  57  FR 
13529  to  1353!,  April  16,  1992) 
provides  EPA'  i  interpretations  of  the 
CAA  requirements  for  "moderate"  CO 
areas  that  are  Ipss  than  or  equal  to  12.7 
ppm. 

The  General  Preamble  [see  57  FR 
13530,  et  seq.)  provides  that  the 
applicable  req  lirements  of  CAA  section 
172  are  172(c)|3)  (emissions  inventory), 
172(c)(5)(new  source  review  permitting 
program),  172(:)(7)(the  section  110(a)(2) 
air  quality  monitoring  requirements)), 
and  172(c)(9)  ( ;ontingency  measures).  It 
is  also  worth  n  oting  that  we  interpreted 
the  requiremei  ts  of  sections  172(c)(2) 
(reasonable  fui  ther  progress — RFT)  and 
172(c)(6)(other  measures)  as  being 
irrelevant  to  a  i  edesignation  request 
because  they  o  ily  have  meaning  for  an 
area  that  is  not  attaining  the  standard. 
See  EPA's  SepI  ember  4,  1992,  John 
Calcagni  memorandum  entitled, 
sbull  II  1  "Proc  edures  for  Processing 
Requests  to  Rei  lesignate  Areas  to 
Attainment  ",  a  [id  the  General  Preamble. 
57  FR  at  13564  dated  April  16,  1992. 
Finally,  the  State  has  not  sought  to 
exercise  the  op  ions  that  would  trigger 
sections  172(c)  4)(identification  of 
certain  emissic  is  increases)  and 
172(c)(8)(equivilent  techniques).  Thus, 
these  provision  s  are  also  not  relevant  to 
this  redesignation  request. 

Regarding  thfe  requirements  of 
sections  172(c)  3)(inventory)  and 
172(c)(9)(contiiigency  measures),  please 
refer  to  our  dis(  :ussion  below  of  sections 
187(a)(1)  and  1  J7(a)(3),  which  are 


provisions  of  subpart  3  of  Part  D  of  the 
CAA  that  address  the  same 
requirements  as  sections  172(c)(3)  and 
172(c)(9). 

For  the  section  172(c)(5)  New  Source 
Review  (NSR)  requirements,  the  CAA 
requires  all  nonattainment  areas  to  meet 
several  requirements  regarding  NSR, 
including  provisions  to  ensure  that 
increased  emissions  will  not  result  from 
any  new  or  modified  stationary  major 
sources  and  a  general  offset  rule.  The 
State  of  Colorado  has  a  fully-approved 
NSR  program  (59  FR  42500,  August  18, 
1994)  that  meets  the  requirements  of 
CAA  section  172(c)(5).  The  State  also 
has  a  fully  approved  Prevention  of 
Significant  Deterioration  (PSD)  program 
(59  FR  42500,  August  18,  1994)  that  will 
apply  after  our  approval  of  the 
redesignation  to  attainment. 

For  the  CAA  section  172(c)(7) 
provisions  (compliance  with  the  CAA 
section  110(a)(2)  Air  Quality  Monitoring 
Requirements),  our  interpretations  are 
presented  in  the  General  Preamble  (57 
FR  13535).  CO  nonattainment  areas  are 
to  meet  the  "applicable"  air  quality 
monitoring  requirements  of  section 
110(a)(2)  of  the  CAA. 

Information  concerning  CO 
monitoring  in  Colorado  is  included  in 
the  Monitoring  Network  Review  (MNR) 
prepared  by  the  State  and  submitted  to 
EPA.  Our  personnel  have  concurred 
with  Colorado's  annual  network  reviews 
and  have  agreed  that  the  Fort  Collins 
network  remains  adequate.  In  Part  II, 
Chapter  2,  section  E.  of  the  maintenance 
plan,  the  State  commits  to  the  continued 
operation  of  the  existing  CO  monitor 
(along  with  the  siting  of  a  second  CO 
monitor),  according  to  all  applicable 
Federal  regulations  and  guidelines, 
ciurenjly  and  after  the  Fort  Collins  area 
is  redesignated  to  attainment  for  CO. 

Section  176  of  the  CAA  contains 
requirements  related  to  conformity. 
Although  EPA's  regulations  [see  40  CFR 
51.396)  require  that  states  adopt 
transportation  conformity  provisions  in 
their  SIPs  for  areas  designated 
nonattainment  or  subject  to  an  EPA- 
approved  maintenance  plan,  we  have 
decided  that  a  transportation  conformity 
SIP  is  not  an  applicable  requirement  for 
purposes  of  evaluating  a  redesignation 
request  under  section  107(d)  of  the 
CAA.  This  decision  is  reflected  in  EPA's 
1996  approval  of  the  Boston  carbon 
monoxide  redesignation.  [See  61  FR 
2918,  January  30,  1996.) 

The  relevant  subpart  3  provisions 
were  created  when  the  CAA  was 
amended  on  November  15,  1990.  The 
new  CAA  requirements  for  "moderate" 
CO  areas,  such  as  Fort  Collins,  required 
that  the  SIP  be  revised  to  include  a  1990 
base  year  emissions  inventory  (CAA 


section  187(a)(1)),  contingency 
provisions  (CAA  section  187(a)(3)), 
corrections  to  existing  motor  vehicle 
inspection  and  maintenance  (I/M) 
programs  (CAA  section  187(a)(4)), 
periodic  emission  inventories  (CAA 
section  187(a)(5)),  and  the 
implementation  of  an  oxygenated  fuels 
program  (CAA  section  211(m)(l)).  How 
the  State  met  these  requirements  and 
our  approvals,  are  described  below: 

A.  1990  base  year  emissions  inventory 
(CAA  section  187(a)(1)):  The  Governor 
submitted  a  1990  base  year  emissions 
inventory  for  Fort  Collins  on  December 
31,  1992,  with  revisions  being  submitted 
on  March  23,  1995.  We  approved  this 
1990  base  year  CO  emissions  inventory 
on  December  23,  1996  (see  61  FR 
67466). 

B.  Contingency  provisions  (CAA 
section  187(a)(3)):  The  Governor 
submitted  a  contingency  measure, 
enhanced  motor  vehicle  inspection  and 
maintenance,  on  February  18,  1994.  We 
approved  this  contingency  measure  on 
December  23,  1997  [see  62  FR  67006). 

C.  Corrections  to  the  Fort  Collins 
basic  I/M  program  (CAA  section 
187(a)(4)):  On  January  14,  1994,  and 
Jime  24, 1994,  the  Governor  submitted 
revisions  to  the  Colorado  basic  I/M 
program  portion  of  its  SIP  which 
included  the  program  in  Fort  Collins. 
We  approved  these  basic  I/M  program 
revisions  on  March  19,  1996  [see  61  FR 
11149). 

D.  Periodic  emissions  inventories 
(CAA  section  187(a)(5)):  As  the 
Governor  did  not  submit  a  complete 
redesignation  request  and  maintenance 
plan  before  September  30,  1995,  a 
periodic  emission  inventory  (for 
calendar  year  1993)  was  required  for 
Fort  Collins.  On  September  16,  1997, 
the  Governor  submitted  a  SIP  revisil)n 
for  a  1993  periodic  emission  inventory 
for  Fort  Collins.  We  approved  this 
revision  on  July  15,  1998  (see  63  FR 
38087).  On  May  10,  2000,  the  Governor 
submitted  a  subsequent  1996  periodic 
emission  inventory  for  Fort  Collins.  We 
approved  this  revision  on  October  24, 
2000  [see  65  FR  63546). 

E.  Oxygenated  fuels  program 
implementation  (CAA  section  211(m)): 
To  address  the  oxygenated  fuels 
requirements  of  the  CAA,  the  Governor 
initially  submitted  a  revision  to 
Colorado's  Regulation  No.  13  on 
November  27,  1992.  We  approved  this 
revision  on  July  24,  1994  (see  59  FR 
37698).  Regulation  13  was  again  revised, 
to  shorten  the  oxygenated  fuels  program 
season,  and  the  Governor  submitted 
further  revisions  to  Regulation  No.  13 
on  September  29,  1995,  and  December 
22,  1995.  We  approved  these  revisions 
on  March  10, 1997  [see  62  FR  10690). 
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The  most  recent  changes  by  the  State  to 
Regulation  No.  13  to  shorten  the 
oxygenated  fuels  program  season,  that 
affected  the  Fort  Collins  area,  were 
submitted  by  the  Governor  on  August 
19, 1998,  in  conjimction  with  the 
Colorado  Springs  CO  redesignation  to 
attainment.  We  approved  these 
revisions  on  August  25,  1999  [see  64  FR 
46279). 

(c)  Redesignation  Criterion:  The  Area 
Must  Have  a  Fully  Approved  SIP  Under 
Section  llO(k)  of  the  CAA 

Section  107(d)(3)(E)(ii)  of  the  CAA 
states  that  for  an  area  to  be  redesignated 
to  attainment,  it  must  be  determined 
that  the  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k). 

As  noted  above,  EPA  previously 
approved  SIP  revisions  for  the  Fort 
Collins  CO  nopattaiiunent  area  that 
were  required  by  the  1990  amendments 
to  the  CAA.  In  this  action,  we  are  also 
approving  the  maintenance  plan  and 
revisions  to  Colorado's  Regulation  No. 
11  and  Regulation  No.  13  and  the  State's 
commitment  to  maintain  an  adequate 
monitoring  network  (contained  in  the 
maintenance  plan.)  Thus,  with  this  final 
rule  to  approve  the  Fort  Collins 
redesignation  request,  maintenance 
plan,  and  revisions  to  Regulation  No.  11 
and  Regvdation  No.  13,  we  will  have 
fully  approved  the  Fort  Collins  CO 
element  of  the  SIP  under  section  110(k) 
of  the  CAA. 

(d)  Redesignation  Criterion:  The  Area 
Must  Show  That  the  Improvement  in  Air 
Quality  Is  Due  to  Permanent  and 
Enforceable  Emissions  Reductions 

Section  107(d)(3)(E)(iii)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  determine  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan,  implementation 
of  applicable  Federal  air  pollutant 
control  regulations,  and  other 
permanent  and  enforceable  reductions. 

The  CO  emissions  reductions  for  Fort 
Collins,  that  are  further  described  in 
Part  II,  Chapter  1,  sections  A. 3  of  the 
Fort  Collins  maintenance  plan,  were 
achieved  primarily  through  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP),  a  basic  motor  vehicle 
inspection  and  mainteiilance  (I/M) 
program,  oxygenated  fuels,  and  control 
of  wood  bvuning  emissions. 

In  general,  the  FMVCP  provisions 
require  vehicle  manufacturers  to  meet 
more  stringent  vehicle  emission 


limitations  for  new  vehicles  in  future 
years.  These  emission  limitations  are 
phased  in  (as  a  percentage  of  new 
vehicles  manufactiued)  over  a  period  of 
years.  As  new,  lower  emitting  vehicles 
replace  older,  higher  emitting  vehicles 
("fleet  turnover"),  emission  reductions 
are  realized  for  a  particular  area  such  as 
Fort  Collins.  For  example,  EPA 
promulgated  lower  hydrocarbon  (HC) 
and  CO  exhaust  emission  standards  in 
1991,  known  as  Tier  I  standards  for  new 
motor  vehicles  (light-duty  vehicles  and 
light-duty  trucks)  in  response  to  the 
1990  CAA  amendments.  These  Tier  I 
emissions  standards  were  phased  in 
with  40%  of  the  1994  model  year  fleet, 
80%  of  the  1995  model  year  fleet,  and 
100%  of  the  1996  model  year  fleet. 

As  stated  in  Part  II,  Chapter  1,  section 
A.  3  of  the  maintenance  plan,  significant 
additional  emission  reductions  were 
realized  from  Fort  CoUins's  basic  I/M 
program.  Colorado's  Regulation  No.  11, 
"Motor  Vehicle  Emissions  Inspection 
Program",  contains  a  full  description  of 
the  requirements  for  the  Fort  Collins 
I/M  program.  The  program  requires 
biennial  inspections  of  vehicles  at 
independent  inspection  stations.  We 
note  that  further  improvements  to  the 
Fort  Collins  area's  basic  I/M  program,  to 
meet  the  requirements  of  EPA's 
November  5,  1992.  (57  FR  52950)  I/M 
rule,  were  approved  by  us  into  the  SIP 
on  March  19, 1996  (61  FR  11149). 

Oxygenated  fuels  are  gasolines  that 
are  blended  with  additives  that  increase 
the  level  of  oxygen  in  the  fuel  and, 
consequently,  reduce  CO  tailpipe 
emissions.  Colorado's  Regulation  13, 
"Oxygenated  Fuels  Program",  contains 
the  oxygenated  fuels  provisions  for  the 
Fort  Collins  nonattainment  area. 
Regulation  13  requires  all  Fort  Collins- 
area  gas  stations  to  sell  fuels  containing 
a  2.7%  minimum  oxygen  content  (by 
weight)  during  the  wintertime  CO  high 
pollution  season.  The  use  of  oxygenated 
fuels  has  significantly  reduced  CO 
emissions  and  contributed  to  the  area's 
attainment  of  the  CO  NAAQS. 

Fort  Collins  has  also  been 
implementing  the  requirements  of 
Colorado's  Regulation  No.  4  "New 
Wood  Stoves  and  the  use  of  Certain 
Woodbuming  Appliances  During  High 
Pollution  Days."  Regulation  No.  4  for 
Fort  Collins  requires  all  new  wood 
burning  stoves  and  fireplace  inserts  sold 
to  meet  both  State  and  Federal  emission 
control  standards. 

We  have  evaluated  the  various  State 
and  Federal  control  measures,  the 
original  1990  base  year  emission 
inventory,  and  the  1993  and  1996 
periodic  emission  inventories,  and 
believe  that  the  improvement  in  air 
quality  in  the  Fort  Collins 


nonattainment  area  has  resulted  from 
emission  reductions  that  are  permanent 
and  enforceable. 

(e)  Redesignation  Criterion:  The  Area 
Must  Have  a  Fully  Approved 
Maintenance  Plan  Under  CAA  Section 
175  A 

Section  107(d)(3)(E)(iv)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attciiiunent,  the 
Administrator  must  have  fully  approved 
a  maintenance  plan  for  the  area  meeting 
the  requirements  of  section  1 75  A  of  the 
CAA. 

Section  175  A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattaiiunent  to  attaiiunent.  The 
maintenance  plan  must  demonstrate 
continued  attaiiunent  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
Administrator  approves  a  redesignation 
to  attainment.  Eight  years  after  the 
promulgation  of  the  redesignation.  the 
State  must  submit  a  revised 
maintenance  plan  that  demonstrates 
continued  attainment  for  the  subsequent 
ten-year  period  following  the  initial  ten- 
year  maintenance  period.  To  address  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  adoption  and  implementation,  that 
are  adequate  to  assure  prompt 
correction  of  a  violation.  In  addition,  we 
issued  further  maintenance  plan 
interpretations  in  the  "General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990"  (57 
FR  13498,  April  16,  1992),  "General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990;  Supplemental"  (57  FR  18070, 
April  28,  1992),  and  the  EPA  guidance 
memorandum  entitled  "Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment"  from  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  Office  of  Air 
Quality  and  Planning  Standards,  to 
Regional  Air  Division  Directors,  dated 
September  4,  1992  (hereafter  the 
September  4,  1992  Calcagni 
Memorandum). 

In  this  Federal  Register  action,  EPA  is 
approving  the  maintenance  plan  for  the 
Fort  Collins  CO  nonattainment  area 
because  we  believe,  as  detailed  below, 
that  the  State's  maintenance  plan 
submittal  meets  the  requirements  of 
section  175 A  and  is  consistent  with  our 
interpretations  of  the  CAA,  as  reflected 
in  the  documents  referenced  above.  Oiu" 
analysis  of  the  pertinent  maintenance 
plan  requirements,  with  reference  to  the 
Governor's  August  9,  2002,  submittal,  is 
provided  as  follows: 


43320 


Federal  Register / Vol.  68,  No.  140 / Tuesday,  July  22.  2003 /Rules  and  Regulations 


1.  Emissions  Inventories — Attainment 
Year  and  Projections 

EPA's  inteipretations  of  the  CAA 
section  1 75 A  maintenance  plan 
requirements  are  generally  provided  in 
the  General  P  reamble  (see  57  FR  13498, 
April  16.  199  i)  and  the  September  4. 
1992,  Calcagri  Memorandum  referenced 
above.  Under  our  interpretations,  areas 
seeking  to  rec  esignate  to  attainment  for 
CO  may  dem<  nstrate  future 
maintenance  )f  the  CO  NAAQS  either 
by  showing  tt  at  future  CO  emissions 
will  be  equal  o  or  less  than  the 
attairmient  ye  u-  emissions  or  by 
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providing  a  modeling  demonstration. 
For  the  Fort  Collins  area,  the  State 
selected  the  emissions  inventory 
approach  for  demonstrating 
maintenance  of  the  CO  NAAQS. 
The  maintenance  plan  that  the 
Governor  submitted  on  August  9,  2002, 
includes  comprehensive  inventories  of 
CO  emissions  for  the  Fort  Collins  area. 
These  inventories  include  emissions 
from  stationary  point  sources,  area 
sources,  non-road  mobile  sources,  and 
on-road  mobile  sources.  The  State 
selected  1992  as  the  year  from  which  to 
develop  the  attainment  year  inventory 


and  included  interim-year  projections 
out  to  2015.  More  detailed  descriptions 
of  the  1992  attainment  year  inventory 
and  the  projected  inventories  are 
documented  in  the  maintenance  plan  in 
Part  II,  Chapter  2,  section  A,  Table  2  and 
Table  3,  and  in  the  State's  TSD.  The 
State's  submittal  contains  detailed 
emission  inventory  information  that  was 
prepared  in  accordance  with  EPA 
guidance.  Summary  emission  figures 
from  the  1992  attainment  year,  the 
interim  projected  years,  and  the  final 
maintenance  year  of  2015  are  provided 
in  Table  III.-l  below. 


Table  III-1.— Summary  of  CO  Emissions  in  Tons  Per  Day  for  Fort  Collins 


1992 


0.7 
13.8 

9.4 
94.6 


118.4 


1998 


0.4 
13.9 
10.5 
80.9 


105.7 


2005 


0.5 

4.5 

12.4 

91.3 


108.8 


2010 


0.6 

4.7 

14.2 

75.0 


94.5 


2015 


0.6 

4.8 

17.0 

71.4 


93.9 


on  of  Maintenance — 


above,  total  CO 
projected  forward  by  the 
y*ars  1998,  2005,  2010,  and 
note! the  State's  approach  for 
projected  inventories 
idance  on  projected 
we  believe  they  are 

projected  inventories 
I  (missions  are  not 

the  1992  attainment 
time  period  1992 

therefore,  the  Fort 
satisfactorily 


gin 


T  le  : 


e)  ceed 


end. 


1  naintenance. 


1  able  III-l  there  are 
redactions  projected  in  years 
2015  for  area  sources, 
the  area  source 
reductions  are  from  the  State's 
woodbuming  in  futiire 
belike  this  projection  of  less 
reasonable  in  view  of 
provided  in  Attachment 
TSD.  Attachment  3  is 
Outdoor  Air  Quality  Survey, 
rt:  City  of  Fort 
ir  eludes  survey  data  with 
on  woodbuming  and 
Fi  irther  information  on 
emissions  may  also  be 
s  TSD. 


St  ite': 


El  missions  in  Maintenance 
3zone  and  Carbon  Monoxide 
Areas",  signed  by  D.  Kent 

Air  Quality  Management 
30,  1993. 


3.  Changes  to  Regulation  No.  11  and 
Regulation  No.  13  for  the  Maintenance 
Period 

As  described  in  Part  II,  Chapter  2, 
Section  B,  of  the  maintenance  plan,  as 
of  January  1,  2004,  the  Basic  I/M 
program  (of  Regulation  No.  11)  and  the 
oxygenated  fuels  program  {Regulation 
No.  13)  will  not  be  a  part  of  the 
Federally  enforceable  SIP  for  the  Fort 
Collins  area.  No  CO  emission  reduction 
credit  for  these  programs  has  been  taken 
for  the  years  2005.  2010,  and  2015  in  the 
maintenance  demonstration.  The  mobile 
source  emissions  presented  in  Table  ni- 
1  also  reflect  the  elimination  of  these 
programs  for  the  Fort  Collins  area. 
The  State  performed  an  analysis 
(Section  of  the  State's  TSD  entitled  Fort 
Collins  Urban  Growth  Area  Carbon 
Monoxide  Maintenance  Plan  Mobile 
Source  Carbon  Monoxide  Emissions 
Inventories")  and  determined  that  both 
the  Basic  I/M  and  the  oxygenated  fuels 
program  could  be  eliminated  for  the 
Fort  Collins  area  without  jeopardizing 
maintenance  of  the  CO  NAAQS.  This 
analysis  was  performed  using  EPA's 
MOBILES  emission  factor  model  and  the 
latest  transportation  and  plaiming  data 
from  the  North  Front  Range 
Transportation  and  Air  Quality 
Planning  Coimcil's  (NFRTAQPC)  2025 
transportation  plan.  The  methodology 
and  analysis  were  reviewed  by  us  and 
we  have  determined  they  are  acceptable. 
The  results  of  the  modeling  were 
presented  in  the  revised  maintenance 
plan's  "Table  2.",  and  are  also  included 
in  our  Table  III-l  above.  Based  on  our 


review  of  the  State's  analysis,  we  agree 
that  the  Fort  Collins  area  continues  to 
demonstrate  maintenance  of  the  CO 
NAAQS  and  we  approve  the  elimination 
of  the  Basic  I/M  program  and 
oxygenated  fuels  program  for  Larimer 
County  and  the  Fort  Collins  area. 

4.  Monitoring  Network  and  Verification 
of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  in  the  Fort  Collins  area 
depends,  in  part,  on  the  State's  efforts 
to  track  indicators  throughout  the 
maintenance  period.  This  requirement 
is  met  in  two  sections  of  the  Fort  Collins 
CO  maintenance  plan;  Part  11,  Chapter  2, 
sections  E  and  F.2. 

In  Part  II,  Chapter  2,  section  E  the 
State  commits  to  continue  the  operation 
of  the  CO  monitor  (in  Section  E,  the 
State  commits  to  site  a  second  CO 
monitor)  in  the  Fort  Collins  area  and  to 
annually  review  this  monitoring 
network  and  make  changes  as 
appropriate. 

In  Part  II.  Chapter  2,  section  F.2,  the 
State  commits  to  track  mobile  sources' 
CO  emissions  (which  are  the  largest 
component  of  the  inventories)  through 
the  ongoing  regional  transportation 
planning  process  that  is  done  by 
NFRTAQPC  in  coordination  with  the 
Colorado  Department  of  Transportation  . 
(CDOT),  the  Colorado  Afr  Pollution 
Control  Division  (APCD),  the  AQCC, 
and  EPA. 

Based  on  the  above,  we  are  approving 
these  commitments  as  satisfying  the 
relevant  requirements  and  we  note  that 
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this  final  rulemaking  approval  will 
render  the  State's  commitments 
federally  enforceable. 

5.  Contingency  Plan 

Section  1 75  A(d)  of  the  CAA  requires 
that  a  maintenance  plan  include 
contingency  provisions.  To  meet  this 
requirement,  the  State  has  identified 
appropriate  contingency  measures  along 
with  a  schedule  for  the  development 
and  implementation  of  such  measures. 

As  stated  in  Part  II,  Chapter  2,  section 
F  of  the  maintenance  plan,  the 
contingeiicy  measures  for  the  Fort 
Collins  area  will  be  triggered  by  a 
violation  of  the  CO  NAAQS.  (However, 
the  maintenance  plan  does  note  that  an 
exceedance  of  the  CO  NAAQS  may 
initiate  a  voluntary,  local  process  by  the 
NFRTAQPC  and  APCD  to  identify  and 
evaluate  potential  contingency 
measures.) 

The  APCD,  in  coordination  with  the 
NFRTAQPC  and  AQCC,  will  initiate  a 
subcommittee  process  to  begin 
evaluating  potential  contingency 
measures  no  more  than  60  days  after 
being  notified  by  the  APCD  that  a 
violation  of  the  CO  NAAQS  has 
occurred.  The  subcommittee  will 
present  recommendations  to  the 
NFRTAQPC  and  APCD  within  120  days 
of  notification  and  the  NFRTAQPC  and 
APCD  will  present  recommended 
contingency  measures  to  the  AQCC 
within  180  days  of  notification.  The 
AQCC  will  then  hold  a  public  hearing 
to  consider  the  contingency  measures 
recommended  by  the  NFRTAQPC  and 
APCD.  along  with  any  other 
contingency  measures  that  the  AQCC 
believes  may  be  appropriate  to 
effectively  address  the  violation  of  the 
CO  NAAQS.  The  necessary  contingency 
measures  will  be  adopted  and 
implemented  within  one  year  after  the 
violation  occurs. 

The  potential  contingency  measures 
are  identified  in  Part  II.  Chapter  2, 
section  F,  of  the  Fort  Collins  CO 
maintenance  plan.  As  required  by 
section  175A{d)  of  the  CAA,  these 
include  all  measures  that  were  part  of 
the  nonattainment  area  plan  that  have 
been  removed  from  the  SIP  as  part  of  the 
redesignation — in  this  case,  the  Basic  1/ 
M  program  as  it  appeared  in  Regulation 
No.  11  prior  to  July  18,  2002,  with  the 
addition  of  any  on-board  diagnostics 
components  as  required  by  Federal  law, 
and  the  oxygenated  fuels  program  as  it 
appeared  in  Regulation  No.  13  prior  to 


July  18,  2002.  In  addition,  the 
maintenance  plan  mentions  the 
following  as  other  possible  contingency 
measures:  An  enhanced  I/M  program, 
transportation  control  measures,  and 
mandatory  woodbuming  restrictions. 
The  maintenance  plan  indicates  that  the 
State  may  evaluate  other  potential 
strategies  to  address  any  future 
violations  in  the  most  appropriate  and 
effective  manner  possible. 

Based  on  the  above,  we  find  that  the 
contingency  measures  provided  in  the 
State's  Fort  Collins  CO  maintenance 
plan  are  sufficient  and  meet  the 
requirements  of  section  1 75  A(d)  of  the 
CAA. 

6.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  Colorado  has  committed  to 
submit  a  revised  maintenance  plan  eight 
years  after  our  approval  of  the 
redesignation.  This  provision  for 
revising  the  maintenance  plan  is 
contained  in  Part  II,  Chapter  2,  section 
G  of  the  Fort  Collins  CO  maintenance 
plan. 

7.  Removal  of  the  CAA  Section  172(c)(9) 
Contingency  Measure 

With  the  CAA  Amendments  of  1990, 
the  Fort  Collins  area  was  designated 
nonattainment  for  CO  and  classified  as 
"moderate"  (see  56  FR  56694, 
November  6,  1991).  As  the  Fort  Collins 
area  was  designated  nonattainment  for 
CO,  the  nonattainment  plan  provisions 
of  CAA  section  1 72  (among  other 
sections  of  the  CAA)  applied.  Among 
other  requirements,  CAA  section 
172(c)(9)  required  mandatory 
contingency  measures  that  were  to  go 
automatically  into  place  should  the  area 
not  attain  the  CO  standard  by  its 
prescribed  attainment  date  of  December 
31.  1995.  In  response  to  this 
requirement,  the  Governor  submitted  a 
SIP  revision  on  February  18,  1994.  that 
included  an  enhanced  I/M  program  as 
the  identified  contingency  measure.  We 
approved  this  contingency  measure,  as 
meeting  the  requirements  of  section 
172(c)(9)  of  the  CAA,  on  December  23, 
1997  (see  62  FR  67006). 

As  the  Fort  Collins  CO  nonattainment 
area  attained  the  CO  standard  before 
December  31,  1995.  this  contingency 
measure  was  never  implemented  and  is 
no  longer  necessary.  Should  the  Fort 
Collins  area  violate  the  CO  standard 
after  being  Federally  redesignated  to 


attainment,  the  contingency  measures 
identified  in  Part  II.  Chapter  2.  section 
F.  and  their  implementation 
mechanism,  are  considered  by  us  to  be 
sufficient.  Therefore,  we  are  removing 
the  identified  contingency  measure  from 
the  SIP  that  we  had  previously 
approved  on  December  23,  1997  (see  62 
FR  67006). 

IV.  EPA's  Evaluation  of  the 
Transportation  Conformity 
Requirements 

One  key  provision  of  our  conformity 
regulation  requires  a  demonstration  that 
emissions  from  the  transportation  plan 
and  Transportation  Improvement 
Program  are  consistent  with  the 
emissions  budget(s)  in  the  SIP  (40  CFR 
sections  93.118  and  93.124).  The 
emissions  budget  is  defined  as  the  level 
of  mobile  source  emissions  relied  upon 
in  the  attainment  or  maintenance 
demonstration  to  maintain  compliance 
with  the  NAAQS  in  the  nonattainment 
or  maintenance  area.  The  rule's 
requirements  and  EPA's  policy  on 
emissions  budgets  are  found  in  the 
preamble  to  the  November  24.  1993. 
transportation  conformity  rule  (58  FR 
62193-96)  and  in  the  sections  of  the 
rule  referenced  above. 

Part  II.  Chapter  2.  section  D  and  Table 
4  of  the  maintenance  plan  define  the  CO 
motor  vehicle  emissions  budgets  in  the 
Fort  Collins  CO  attainment/maintenance 
area  as  99  tons  per  day  for  2005  through 
2009,  98  tons  per  day  for  2010  through 
2014.  and  94  tons  per  day  for  2015  and 
beyond. 

The  transportation  conformity  motor 
vehicle  emissions  budgets  were  derived 
by  taking  the  difference  between  the 
attainment  year  (1992)  total  emissions 
and  the  projected  future  years'  total 
emissions.  This  difference  is  the  "safety 
margin."  part  or  all  of  which  may  be 
added  to  projected  mobile  sources  CO 
emissions  to  arrive  at  a  motor  vehicle 
emissions  budget  to  be  used  for 
transportation  conformity  purposes.  The 
safety  margins,  less  one  ton  per  day. 
were  added  to  projected  mobile  sources 
CO  emissions  for  2005,  2010.  and  2015. 
The  derivation  and  determination  of 
safety  margins  and  motor  vehicle 
emissions  budgets  for  the  Fort  Collins 
CO  maintenance  plan  is  further 
illustrated  in  Table  FV-l  below  and  in 
Part  II,  Chapter  2 ,  Table  4  of  the 
maintenance  plan: 
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Table  IV- 
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Mobile  Sources  Emissions,  Safety  Margins,  and  Motor  Vehicle  Emissions  Budgets  in  Tons  of 

CO  Per  Day  (TPD) 


Year 


Mobile 

sources 

emissions 

(TPD) 


95 
91 

i 

75 


71 


Total 

emissions 

(TPD) 


118 
109 


94 


94 


Math 


118-109  =  9 
9-1  =8. 
91+8  =  99. 
118-94  =  24 
24-1  =  23. 
75+23  =  98. 
118-94  =  24 
24-1  =  23. 
71+23  =  94. 


Margin  of 
safety 
(TPD) 


N/A 
8 


23 


23 


Motor  vehicle 

emissions 

budget 

(TPD) 


N/A 
99 


98 


94 


indicates  that  the  above 
with  maintenance 
throughout  the 
eriod.  Therefore,  we  are 
99  tons  per  day  for  2005 
98  tons  per  day  for  2010 
and  94  tons  per  day  for 
CO  emissions  budgets 
ins  area, 
section  93.118(e)(4)  of 

conformity  rule,  as 
must  determine  the 
imitted  mobile  source 
;ets.  EPA  reviewed  Uie 
budgets  for  adequacy 

in  40  CFR  93.118(e)(4), 
that  the  budgets  were 
c(  mformity  purposes, 
determination  was 
to  the  Colorado  APCD 
2003.  and  was 
he  Federal  Register  on 
(68  FR  5638).  Asa 
ii  lequacy  finding,  the 
feet  for  conformity 
in  the  Fort  Collins  area 
2003.  However,  we  are 
determination  in 
n  aintenance  plan. 

the  above,  the  State  has 
regarding 
;onformity,  in  Part  II. 
D  of  the  maintenance 
formal  roll-forward 

by  the  State,  indicate 
emissions  budget  may 
2030.  the  State  has 
re-implementation  of 
p  rogram  (with  any 

on-board  diagnostic 
Collins  area  in  2026. 
by  the  State  is 
maintenance  plan  for 
[:FR93.122(a)(3)(iii), 
that  emissions 
from  such  programs 
in  the  transportation 
analysis  if  the 
an  contains  such  a 


quired 
Fcrt 


emissions ; 


written  commitment.  We  agree  with  this 
interpretation  of  40  CFR  93.122(a)(3){iii) 
and  are  making  this  State  commitment 
Federally  enforceable  with  our  approval 
of  the  Fort  Collins  CO  maintenance 
plan. 

V.  EPA's  Evaluation  of  the  Regulation 
No.  11  Revisions 

Colorado's  Regulation  No.  11  is 
entitled  "Motor  Vehicle  Emissions 
Inspection  Program".  In  developing  the 
Fort  Collins  CO  maintenance  plan,  the 
State  evaluated  a  number  of  options  for 
revising  the  current  motor  vehicle 
emissions  inspection  program.  The  final 
decision,  based  on  the  use  of  our 
Mobile6  emission  factor  model,  was  to 
eliminate  the  Basic  I/M  program  from 
the  Federal  SIP  begirining  on  January  1, 
2004.  A  description  of  the  State's 
process  for  the  evaluation  of  potential 
options  for  Regulation  No.  11  is  found 
in  Part  I,  Chapter  2,  section  B  of  the 
Governor's  submittal.  We  note  that  Part 
I,  Chapter  2  is  only  for  informational 
purposes  and  was  not  submitted  as  a 
revision  to  the  SIP.  Part  II,  Chapter  2,  is 
the  maintenance  plan  that  we  are 
approving  and  it  reflects  the  AQCC- 
adopted  revisions,  as  an  amendment  to 
the  SIP,  to  Regulation  No.  11.  These 
revisions  to  Regulation  No.  11  were 
submitted,  as  a  separate  revision  to  the 
SIP,  for  oiu-  approval  in  conjunction 
with  redesignation  request  and 
maintenance  plan. 

The  revisions  adopted  by  the  AQCC 
on  July  18,  2002,  and  submitted  by  the 
Governor  on  August  9,  2002,  remove  the 
Fort  Collins  area  component  of  the 
Colorado  automobile  inspection  and 
maintenance  program  ("AIR  Program") 
from  the  Federally-approved  SIP,  but 
does  not  make  any  change  in  the  State 
laws  implementing  the  program.  This 
means  that  the  "AIR  Program"  for  the 
implepsentation  of  the  Basic  I/M 
program  will  remain  in  full  force  and 


effect  as  a  State-only  program  under 
State  laws,  but  it  will  not  be  Federally- 
enforceable  after  January  1,  2004.  The 
maintenance  plan  reflects  this  change  in 
Regulation  No.  11  in  that  the  mobile 
source  CO  emissions  were  calculated 
without  the  CO  emissions  reduction 
benefit  of  a  Basic  I/M  program  stcirting 
in  2004  and  continuing  through  2015. 
We  note  that  even  with  the  elimination 
of  the  Basic  I/M  program  and  the 
elimination  of  the  Oxygenated  Fuels 
Program,  discussed  below,  for  the  Fort 
Collins  area  beginning  on  January  1, 
2004,  the  area  was  still  able  to  meet  our 
requirements  to  demonstrate 
maintenance  of  the  CO  standard  through 
2015. 

We  have  reviewed  and  are  approving 
these  State-adopted  changes  to 
Regulation  No.  11. 

VI.  EPA's  Evaluation  of  the  Regulation 
No.  13  Revisions 

Colorado's  Regulation  No.  13  is 
entitled  "Oxygenated  Fuels  Program" 
(hereafter  referred  to  as  Regulation  No. 
13).  The  purpose  of  this  regulation  is  to 
reduce  CO  emissions  from  gasoline 
powered  motor  vehicles  in  the  Fort 
Collins  area  through  the  wintertime  use 
of  oxygenated  gasolines.  Section  211(m) 
of  the  CAA  originally  required  the  State 
to  implement  an  oxygenated  fuels 
program  in  the  Fort  Collins  area.  Section 
211(m)  states  that  the  oxygenated  fuels 
program  must  cover  no  less  than  a  four 
month  period  each  year  unless  EPA 
approves  a  shorter  period.  We  can 
approve  a  shorter  implementation 
period  if  a  State  submits  a 
demonstration  that  a  reduced 
implementation  period  will  still  assure 
that  there  will  be  no  exceedances  of  the 
CO  NAAQS  outside  of  this  reduced 
period.  This  was  done  previously  when 
we  approved  revisions  to  Regulation  No. 
13  for  the  Denver  area  that  shortened 
the  oxygenated  fuels  season  and 
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oxygenate  content  (see  62  FR  10690, 
March  10, 1997  and  64  FR  46279, 
August  25,  1999).  When  an  area  is 
redesignated  to  attainment,  the 
oxygenated  fuels  program  may  be 
further  shortened  or  eliminated  entirely 
as  long  as  the  State  is  able  to  show  the 
program  is  not  needed  to  demonstrate 
maintenance  of  the  CO  NAAQS  (see  65 
FR  80779,  December  22,  2000). 

In  developing  the  Fort  Collins  CO 
maintenance  plan,  the  State  evaluated 
options  for  revising  the  current 
oxygenated  gasoline  program.  A 
description  of  the  State's  process  for  the 
evaluation  of  potential  options  for 
Regulation  No.  13  is  found  in  Part  I, 
Chapter  2,  section  B  of  the  Governor's 
August  9,  2002,  submittal.  We  note  that 
Part  I,  Chapter  2  is  only  for 
informational  purposes  and  was  not 
submitted  as  a  revision  to  the  SIP.  Part 
II,  Chapter  2,  is  the  maintenance  plan 
that  we  are  approving  and  it  reflects  the 
AQCC-adopted  revisions,  as  an 
amendment  to  the  SIP,  to  Regulation 
No.  13.  These  revisions  to  Regulation 
No.  13  were  submitted,  as  a  separate 
revision  to  the  SIP,  for  our  approval  in 
conjunction  with  the  redesignation 
request  and  maintenance  plan. 

The  current  EPA-approved 
oxygenated  gasoline  program  for  the 
Fort  Collins  area  has  the  following  three 
requirements:  (1)  The  control  period  is 
from  November  1st  through  February 
7th  of  each  winter  season,  (2)  an  oxygen 
content  of  at  least  2.0%  by  weight  is 
required  from  November  1st  through 
November  7th,  (3)  and  an  oxygen 
content  of  at  least  2.7%  by  weight  is 
required  from  November  8th  through 
February  7th. 

In  conjimction  with  the  submittal  of 
the  Fort  Collins  CO  maintenance  plan, 
the  State  of  Colorado  is  seeking  EPA's 
approval  of  revisions  to  Regulation  No. 
13  that  would  eliminate  the  oxygenated 
fuels  program  for  the  Fort  Collins  area 
beginning  on  January  1,  2004. 

As  we  discussed  above,  and  as 
presented  in  Part  II,  Chapter  2,  Table  2 
of  the  maintenance  plan,  the  removal  of 
the  CO  emission  reductions  associated 
with  the  implementation  of  Regulation 
No.  13  were  incorporated  by  the  State 
into  the  emission  projections,  using  our 
Mobile6  emissions  model,  beginning  in 
2004  and  were  projected  through  the 
final  maintenance  year  of  2015.  Even 
with  the  elimination  of  both  Regulation 
No.  11  and  Regulation  No.  13  for  the 
Fort  Collins  area  starting  in  2004, 
maintenance  of  the  CO  NAAQS  was 
successfully  demonstrated. 

In  addition  to  the  revision  noted 
above  for  the  Fort  Collins  area,  the  State 
made  several  other  minor  changes  to 
Regulation  No.  13  that  were  also 


adopted  by  the  AQCC  at  the  July  18, 
2002,  public  hearing.  These  changes 
involved:  (1)  Section  l.D. — the  deletion 
of  several  out-dated  definitions  and  the 
addition  of  necessary  definitions  for  the 
newly-created  Broomfield  County,  (2) 
section  II.  A. — Greeley  changes  and  the 
addition  of  Broomfield  County,  (3) 
sections  II.  B  and  II.  C. — the  deletion  of 
the  previous  Denver  area's  maximum 
blending  requirement,  (4)  section  U. 
D. — ,  the  removal  of  the  obsolete  "Pre- 
program Registration  Requirements" 
(dating  from  1995)  for  the  Denver  area, 
and  (5)  section  IE.  G. — changes  to  the 
State's  "Statement  of  Basis  and 
Purpose".  We  note,  though,  EPA  does 
not  Federally  approve  the  State's 
"Statement  of  Basis  and  Purpose." 

We  have  reviewed  these  changes  to 
Regulation  No.  13,  that  the  State 
adopted  on  July  18,  2002,  and  the 
Governor  submitted  on  August  9,  2002. 
We  are  approving  these  revisions  as 
they  are  consistent  with  maintenance  of 
the  CO  NAAQS  for  the  Fort  Collins  area 
and  meet  the  requirements  of  section 
211(m)oftheCAA. 

Vn.  Consideration  of  Section  110(U  of 
the  CAA 

Section  110(1)  of  the  CAA  states  that 
a  SIP  revision  cannot  be  approved  if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
progress  towards  attaiiunent  of  a 
NAAQS  or  any  other  applicable 
requirement  of  the  CAA.  As  stated 
above,  the  Fort  Collins  area  has  shown 
continuous  attainment  of  the  CO 
NAAQS  since  1992  and  has  met  the 
applicable  Federal  requirements  for 
redesignation  to  attaiiunent.  The 
maintenance  plan  and  associated  SIP 
revisions  to  Colorado's  Regulation  No. 
11  and  Regulation  No.  13  will  not 
interfere  with  attainment,  reasonable 
further  progress,  or  any  other  applicable 
requirement  of  the  CAA. 

Vm.  Final  Action 

In  this  action,  EPA  is  approving  the 
Fort  Collins  carbon  monoxide 
redesignation  request,  maiijtenance 
plan,  and  the  revisions  to  Regulation 
No.  11  and  Regulation  No.  13. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  conunents  be  filed.  This 
rule  will  be  effective  September  22, 
2003  without  further  notice  unless  the 


Agency  receives  adverse  comments  by 
August  21,  2003. 

•    If  EPA  receives  such  conunents,  then 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  September  22,  2003  and  no  further 
action  will  be  taken  on  the  proposed    , 
rule. 

Statutory  and  Executive  Order  Reviews 

(a)  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

(b)  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  act  defines  collection  of 
information"  as  a  requirement  for 
"answers  to  identical  reporting  or 
recordkeeping  requirements  imposed  on 
ten  or  more  persons"  44  U.S.C. 
3502(3)(A).  The  Paperwork  Reduction 
Act  does  not  apply  as  this  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.] 

(c)  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conmient 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goveriunental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  SIP 
final  approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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ensure  "meaningful  and  timely  input  by 
State  and  Iqc^l  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessar>'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  In  addition,  redesignation  of  an 
area  to  attainment  under  sections 
107(d)(3)(D)  and  (E)  of  the  Clean  Air  Act 
does  not  impose  any  new  requirements. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

(f)  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  final  rule  does  not  have  tribal 
implications  as  specified  in  Executive 
Order  13175.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  action  does  not  involve  or  impose 
any  requirements  that  affect  Indian 
Tribes.  Thus,  Executive  Order  13175 
does  not  apply  to  this  final  rule. 

(g)  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12966,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

(h)  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

(i)  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

(j)  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
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the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  September  22, 
2003  unless  EPA  receives  adverse 
written  comments  by  August  21,  2003. 

(k)  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  22, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act.)) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  June  23,  2003. 
Robert  E.  Roberts, 

Regional  Administrator.  Region  VIII. 
m  Parts  52  and  81 ,  title  40,  chapter  I,  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  G — Colorado 

■  2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(99)  to  read  as 
follows: 

§  52.320    Identification  of  plan. 

*         *         *         *         *    ■ 

(c)  *   *   * 

(99)  On  August  9,  2002,  the  Governor 
of  Colorado  submitted  SIP  revisions  to 
Colorado's  Regulation  No.  11  "Motor 
Vehicle  Emissions  Inspection  Program" 
that  eliminate  the  requirement  in  the 
SIP  for  the  implementation  of  a  motor 
vehicle  inspection  and  maintenance 
program  in  Larimer  County  (which 
includes  the  Fort  Collins  area)  after 
January  1,  2004.  On  August  9,  2002,  the 
Governor  also  submitted  SIP  revisions 
to  Colorado's  Regulation  No.  13 
"Oxygenated  Fuels  Program"  that 
eliminate  the  oxygenated  fuel 
requirements  for  Larimer  County  (which 
includes  the  Fort  Collins  area)  after 
January  1,  2004,  and  make  changes  to 
sections  I.D.,  II.A.,  II.B.,  II.C,  II.D.,  lI.E., 
II.F.,  II.G.,  and  II.H.  On  August  9,  2002, 
the  Governor  also  submitted  SIP 
revisions  to  Colorado's  State 
Implementation  Plan  Specific 
Regulations  for  Nonattainment  and 
Attainment/Maintenance  Areas  (Local 
Elements)  that  eliminate  Clean  Air  Act 

Colorado — Carbon  Monoxide 


section  172(c)(9)  carbon  monoxide 
contingency  measures  for  the  Fort 
Collins  area.  We  originally  approved 
these  contingency  measures  on 
December  23,  1997,  and  our  approval 
was  codified  in  paragraph  (c)(71)  of  this 
section, 
(i)  Incorporation  by  reference 

(A)  Regulation  No.  11  "Motor  Vehicle 
Emissions  Inspection  Program",  5  CCR 
1001-13.  Part  A.I,  as  adopted  on  July  18. 
2002.  and  effective  September  30,  2002. 

(B)  Regulation  No.  13  "Oxygenated 
Fuels  Program".  5  CCR  1001-16,  except 
for  section  III,  as  adopted  on  July  18, 
2002,  effective  September  30,  2002. 
which  supersedes  and  replaces  all  prior 
versions  of  Regulation  No.  13. 

■  3.  Section  52.349  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§52.349    Control  strategy:  Carbon 
monoxide. 

*         *         *         *         * 

(h)  Revisions  to  the  Colorado  State 
Implementation  Plan,  carbon  monoxide 
NAAQS  Redesignation  Request  and 
Maintenance  Plan  for  Fort  Collins 
entitled  'Carbon  Monoxide 
Redesignation  Request  and  Maintenance 
Plan  for  the  Fort  Collins  Area," 
excluding  Part  I — Chapter  1  and  Part  I — 
Chapter  2,  as  adopted  by  the  Colorado 
Air  Quality  Control  Commission  on  Julv 
18,  2002,  State  effective  September  30, 
2002,  and  submitted  by  the  Governor  on 
August  9,  2002. 

PART  81— [AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401 -ef  seq. 

■  2.  In  §  81.306,  the  table  entitled 
"Colorado-Carbon  Monoxide"  is 
amended  by  revising  the  entry  for  "Fort 
Collins  Area"  to  read  as  follows: 

§81.306    Colorado. 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


Fort  Collins  Area: 

Larimer  County  (part) 

Fort    Collins    Urban    Growtti    Area 
Boundary  as  adopted  by  the  City 

, of  Fort  Collins  and  the  Larimer 

County  Commissioners  and  in  ef- 
fect as  of  July  30,  1991. 


Sept.  22,  2003 Attainment. 


'  This  date  is  November  15,  1990,  unless  otherwise  noted. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7530-8] 

Texas:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environinental  Protection 

Agency  (EPA). 

ACTION:  Removal  of  inunediate  final 

rule. 


Proiirj 


summary:  EPA  is 
immediate  final 
Authorization 
Management 
published  on  Ap 
18126.  which 
Texas'  hazardous 
the  Resource 
Recovery  Act 
immediate  final 
received  written 
opposed  this 
comment  period 
timely  notice  of 
Federal  Register 
comments  that 
authorization, 
immediate  final 
these  comments 
action. 


removing  the 
lule,  Texas:  Final 
of  jState  Hazardous  Waste 
am  Revisions, 
il  15,2003,  at  68  FR 
authorized  changes  to 

waste  program  under 
Codservation  and 
(RC  RA).  EPA  stated  in  the 
lulethatifEPA 
comments  that 
autliorization  during  the 
EPA  would  publish  a 
thdrawal  in  the 
Since  EPA  did  receive 
posed  this 
is  removing  the 
e.  EPA  will  address 
n  a  subsequent  final 


\Lflt 


0]l 

EFA 
iuIe 


DATES:  As  of  July  22,  2003.  EPA  removes 
the  immediate  fii  lal  rule  published  on 
April  15,  2003.  aj  68  FR  18126. 
FOR  FURTHER  INFdRMATION  CONTACT: 
Alima  Patterson.  Regional  Authorization 
Coordinator,  Grai  its  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733,(214)665-11533. 
SUPPLEMENTARY  INFORMATION:  EPA's 
removal  of  this  immediate  final  rule  is 
based  on  the  Age  icy  receiving  written 
comments  that  o|  iposed  this 
authorization.  The  EPA  is  removing  the 
immediate  final  rule,  Texas:  Final 
Authorization  of  State  Hazardous  Waste 
Management  Program  Revisions, 
published  on  Api  il  15,  2003,  at  68  FR 
18126,  which  aut  lorized  changes  to 
Texas'  hazardous  waste  rules.  EPA 
stated  in  the  immediate  final  rule  that 
if  EPA  received  v  ritten  comments  that 
opposed  this  autlorization  during  the 


comment  period 


timely  notice  of  \  withdrawal  in  the 


Federal  Register. 


rule  became  effec  tive  June  16,  2003. 


EPA  would  publish  a 


The  immediate  final 


However,  since  EPA  received  comments 
that  opposed  this  action,  EPA  is  today 
removing  the  immediate  final  rule.  EPA 
will  address  the  comments  received 
during  the  comment  period  in  a 
subsequent  final  action. 

Dated:  July  11,  2003. 
Richard  E.  Greene, 

Regional  Administrator,  Region  6. 

[FR  Doc.  03-18293  Filed  7-21-03;  8:45  am] 

BILLING  CODE  656O-50-P 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  530 

[Docket  No.  03-03] 

Amendment  to  Service  Contract 
Regulations 

July  17,  2003. 

AGENCY:  Federal  Maritime  Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Conunission  is  amending  its  regulations 
on  the  electronic  filing  of  service 
contracts  for  ocean  transportation  under 
the  Shipping  Act  of  1984  ("Shipping 
Act")  (46  U.S.C.  app.  1701  et  seq.).  as 
amended  by  the  Ocean  Shipping  Reform 
Act  of  1998  ("OSRA"),  to  add  a 
provision  which  permits  persons 
authorized  to  transmit  electronically 
service  contract  filings  for  vessel- 
operating  common  carriers,  conferences 
and  agreements,  to  correct,  within  48 
hours,  an  original  service  contract  filing 
or  an  amendment  that  is  defective  due 
to  electronic  transmission  errors.  The 
revision  allows  a  "corrected 
transmission"  of  the  original  service 
contract  or  amendment  submission  to  be 
designated  as  such  and  filed  in  the 
Commission's  electronic  service 
contract  filing  system,  SERVCON. 
EFFECTIVE  DATE:  September  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florence  A.  Carr,  Director,  Bureau  of 
Trade  Analysis,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940,  Washington,  DC  20573, 
202-523-5796,  E-mail: 
florence@fmc.gov. 

SUPPLEMENTARY  INFORMATION: 

Backgroiuid 

The  Federal  Maritime  Commission 
initiated  this  proceeding  by  a  Notice  of 
Proposed  Rulemaking  ("NPR") 
published  in  the  Federal  Register  on 
April  2,  2003,  68  FR  15978.  The  NPR 
solicited  comment  on  the  proposed  rule 
fi'om  the  public.  Three  comments  were 
received.  Comments  were  submitted  by 
Distribution-Publications,  Inc.  ("DPI") 


and  Pacific  Coast  Tariff  Bureau 
("PCTB"),  bodi  tariff  publishers. 
Attorney  Howard  Levy  also  filed  a 
comment. 

All  of  the  comments  were  generally 
supportive  of  the  proposed  rule.  Both 
tariff  publishers  endorsed  the  scope  of 
errors  to  be  corrected  imder  the  rule. 
The  comments  of  DPI  specifically  noted 
that  the  48-hour  window  to  correct 
electronic  transmission  errors  in  service 
contract  filings  is  the  right  amount  of 
time  for  the  correction  process.  The 
comments  of  PCTB  also  included  a 
suggestion  that  the  SERVCON  system 
should  be  altered  further  to  reintroduce 
the  ability  of  a  filer  to  completely 
withdraw  a  filed  service  contract  or 
amendment  that  contains  erroneous 
matter. 

Discussion 

Section  8(c)  of  the  Shipping  Act  of 
1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  ("OSRA"), 
46  U.S.C.  app.  1707(c),  and  die 
Commission's  current  service  contract 
regulations,  46  CFR  part  530,  subpart  A, 
require  service  contracts  between 
shippers  and  ocean  common  carriers  in 
the  foreign  commerce  of  the  United 
States  to  be  filed  electronically  with  the 
Commission  on  a  confidential  basis. 
Only  an  "authorized  person,"  as  defined 
in  46  CFR  530.3(c),  can  access  the 
confidential  section  of  the 
Commission's  electronic  service 
contract  filing  system,  SERVCON, 
available  via  the  Commission's  website. 
Some  carriers  use  individual  employees 
as  the  authorized  person  to  file  their 
service  contracts;  however,  the  majority 
of  carriers  authorize  third  parties  to 
make  their  service  contract  filings.  The 
filings  may  consist  of  an  original  service 
contract  or  an  amendment  to  an  existing 
service  contract. 

Current  regulations  provide  for  the 
amendment,  correction,  and 
cancellation  of  service  contract  filings 
(46  CFR  530.10).  This  final  rule  will 
provide  filers  the  ability  to  correct 
purely  electronic  "transmission  errors" 
made  when  filing  either  the  original 
service  contract  or  an  amendment  to  a 
service  contract  into  SERVCON,  or 
errors  made  in  the  process  of  converting 
the  service  contract  filing  into  electronic 
format  for  submission  to  the  SERVCON 
system. 

Under  this  final  rule  only  errors 
resulting  from  electronic  transmission 
and  data  conversion  for  SERVCON 
format  may  be  corrected.  Examples  of 
substantive  service  contract  changes 
that  are  not  permitted  under  the  new  46 
CFR  530.10(d)  are:  Change  of  rates; 
deletion  of  a  port  or  point  to  be  served 
or  a  commodity  to  be  carried  under  the 
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contract;  addition  or  deletion  of  a 
shipper  entitled  to  access  the  service 
contract;  and  modification  of  the 
duration  or  minimum  quantity 
commitment  of  the  contract.  This  is  not 
an  exhaustive  list,  but  instead  serves  as 
a  specific  example  for  general  guidance. 
These  and  other  similar  types  of 
changes  should  continue  to  be  made  as 
"amendments  '  under  46  CFR  530.10(b) 
or,  if  retroactivity  is  deemed  necessary, 
by  filing  a  request  for  permission  to 
correct  a  clerical  or  administrative  error 
in  the  terms  of  a  filed  service  contract 
under  46  CFR  530.10(c). 

Corrections  to  an  initial  filing  are 
allowed  within  48  hours  ft-om  the  time 
and  date  of  receipt  recorded  in 
SERVCON  (excluding  Saturdays, 
Sundays  and  legal  public  holidays).  For 
example,  an  initial  filing  received  at  5 
p.m.  on  a  Friday  must  be  corrected 
before  5  p.m.  the  following  Tuesday. 
The  SERVCON  system  currently  has  and 
will  continue  to  have  the  ability  to 
identify  such  corrected  service  contract 
filings.  The  Bureau  of  Trade  Analysis 
will  monitor  the  use  of  the  correction 
process;  any  abuse  of  the  limited 
permission  in  the  rule  would  be 
considered  a  violation  of  the 
Commission's  regulations. 

Under  this  new  rule,  die  SERVCON 
system  will  be  modified  to  accept  only 
corrected  service  contracts  that  the  filer 
identifies  as  such  and  for  which  the  filer 
provides  a  description  of  the  changes 
being  made  by  the  correction  process.  A 
new  field  will  be  added  to  the  online 
filing  system  as  a  checkbox  for  the  filer 
to  identify  the  submission  as  a  corrected 
service  contract.  If  the  filer  fails  to  use 
this  new  checkbox,  the  contract  will  be 
rejected  because  the  SERVCON  system 
will  not  accept  service  contracts  that 
have  duplicate  file  names  or  service 
contract  or  amendment  numbers.  The 
system  also  will  flag  resubmitted 
contracts  and  will  give  a  unique  internal 
file  name  to  the  corrected  transmission 
for  FMC  monitoring  purposes.  A  new 
separate  SERVCON  field  for  filers4o 
enter  a  description  of  the  corrections 
being  made  will  be  provided. 

The  Commission  has  determined  that 
it  will  not  add  a  "withdrawal"  function 
to  the  final  rule  as  recommended  by 
PCTB.  The  Commission's  previous 
Automated  Tariff  Filing  and  Information 
("ATFI")  system  did  have  a 
"withdrawal"  function  that  permitted  a 
filer  to  withdraw  a  service  contract 
filing  containing  erroneous  matter  on 
the  same  date  that  it  was  filed  and 
allowed  the  re-filing  of  the  appropriate 
copy.  That  "withdrawal"  function  was 
eliminated  when  the  ATFI  system  was 
discontinued  September  30, 1999. 
Presumably,  filers  have  been 


accomplishing  any  needed 
"withdrawals"  of  service  contracts  by 
filing  an  amendment  to  cancel  an 
unintentionally  filed  document,  which 
is  permitted  under  46  CFR  530.10(b). 
Therefore,  even  though  the  final  rule 
does  not  permit  reuse  of  the  service 
contract  number  and  file  name,  or  the 
complete  withdrawal  of  an  imintended 
contract  filing  as  suggested  by  PCTB,  the 
Commission  does  not  believe  it  is 
necessary  to  add  a  separate 
"withdrawal"  feature  to  the  SERVCON 
system.  The  48-hour  window  to  correct 
a  transmission  error  contained  in  the 
final  rule.  46  CFR  530.10(d),  adequately 
provides  an  opportunity  for  filers  to 
address  erroneous  service  contract 
filings.  For  example,  under  the  final  rule 
the  SERVCON  system  will  accept  a 
correction  via  the  Corrected 
Transmission  ("CT")  function  to  allow 
an  erroneous  service  contract  number, 
organization  niunber,  or  document  file 
name  on  an  initial  contract  filing  to  be 
corrected. 

List  of  Subjects  in  46  CFR  Part  530 

Freight,  Maritime  carriers.  Reporting 
and  record  keeping  requirements. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Commission  is  adding  a 
new  paragraph  (d)  in  46  CFR  part  530, 
subpart  B,  section  530.10,  as  follows: 

PART  530— SERVICE  CONTRACTS 

■  1.  The  authority  citation  for  part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app. 
1704,  1705,  1707,  1716. 

■  2.  Section  530.10  is  amended  by 
revising  the  section  heading;  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§530.10    Amendment,  correction, 
cancellation,  and  electronic  transmission 
errors. 

***** 

(d)  Electronic  transmission  errors.  An 
authorized  person  who  experiences  a 
purely  technical  electronic  transmission 
error  or  a  data  conversion  error  in 
transmitting  a  service  contract  filing  or 
an  amendment  thereto  is  permitted  to 
file  a  Corrected  Transmission  ("CT")  of 
that  filing  within  48  hours  of  the  date 
and  time  of  receipt  recorded  in 
SERVCON  (excluding  Saturdays, 
Sundays  and  legal  public  holidays). 
This  time-limited  permission  to  correct 
an  initial  defective  service  contract 
filing  is  not  to  be  used  to  make  changes 
in  the  original  service  contract  rates, 
terms  or  conditions  that  are  otherwise 
provided  for  in  paragraphs  530.10(b) 
and  (c)  of  this  section.  The  CT  tab  box 


in  SERVCON  must  be  checked  at  die 
time  of  resubmitting  a  previously  filed 
service  contract,  and  a  description  of  the 
corrections  made  must  be  stated  at  the 
beginning  of  the  corrected  service 
contract  in  a  comment  box.  Failure  to 
check  the  CT  box  and  enter  a 
description  of  the  correction  will  result 
in  the  rejection  of  a  file  with  the  same 
name,  since  documents  with  duplicate 
file  names  or  service  contract  and 
amendment  niunbers  are  not  accepted 
by  SERVCON. 

By  the  Commission. 
Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  03-18565  Filed  7-21-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  Nos.  96-262,  94-1 ,  99-249,  96- 
45  FCC  03-139] 

Access  Charge  Reform;  Price  Cap 
Performance  Review  for  Local 
Exchange  Carriers;  Assessment  of 
Presubscribed  Interexchange  Carrier 
Charges  of  Public  Payphones 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  the 
Commission  modified  its  rules  so  that 
payphone  lines  are  no  longer  subject  to 
the  PICC  (Presubscribed  Interexchange 
Carrier  Charge).  This  action  is  necessary 
because  the  Commission  determined 
that  eliminating  the  PICC  for  payphone 
lines  is  more  consistent  with  section 
276  of  the  Act.  To  ensure  compliance 
with  the  anti-subsidization  and  anti- 
discrimination provisions  of  section  276 
of  the  Act,  the  Commission  determined 
that  payphone  line  rates  should  be  set 
according  to  the  cost-based  new  services 
test.  Because  the  multi-line  business 
PICC  is  a  subsidy  from  multi-line 
business  lines  to  residential  and  single- 
line  business  lines  whose  subscriber 
line  charge  (SLC)  rates  are  capped  by 
the  Commission's  rules,  the  PICC  is  not 
cost-based  and  so  it  does  not  comply 
with  the  new  services  test.  The  intended 
effect  of  this  action  is  to  exempt 
payphones  lines  from  the  PICC. 
DATES:  Effective  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Goldschmidt,  Wireline 
Compedtion  Bureau.  202-418-1520. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration,  FCC  03-139  in  CC 
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consistent  with  a  universal  service 
function  that  payphones  provide  to 
those  who  caimot  otherwise  afford 
telephone  service.  The  Commission 
concludes  that  it  is  bad  policy  to  impose 
a  non-cost-based  charge,  such  as  the 
PICC,  on  payphone  lines  because  doing 
so  may  limit  the  deployment  of 
payphone  services  that  serve  these 
important  functions.  Given  Congress's 
stated  intent  to  preserve  the  availability 
of  payphones,  the  universal  service 
functions  payphones  provide,  and  that 
the  PICC  does  not  reflect  costs  incurred 
for  the  provision  of  payphone  service, 
the  Commission  finds  it  desirable  to 
exempt  payphone  lines  from  the  PICC. 
Although  the  Commission's  Order 
establishes  that  payphone  lines  are 
exempted  from  the  PICC  on  a  going- 
forward  basis,  the  Commission  makes 
no  finding  with  respect  to  the 
application  of  PICCs  to  payphone  lines 
prior  to  the  effective  date  of  the  Order. 

Therefore,  price  cap  LECs  that  still 
assess  the  PICC  on  multi-line  business 
lines  must  adjust  their  rates  in  their  next 
annual  access  tariff  filings  to  reflect  that 
the  PICC  no  longer  applies  to  payphone 
lines.  Price  cap  LECs  may  recover  the 
revenue  previously  recovered  through 
assessing  the  PICC  on  payphone  lines  by 
adjusting  their  multi-line  business 
PICCs.  To  the  extent  the  PICC  cap 
prevents  such  recovery,  price  cap  LECs 
may  recover  the  revenue  shortfall 
through  Carrier  Common  Line  Charges 
(CCLCs). 

The  Appropriate  SLC  for  Payphone 
Lines.  The  Commission  rejects  One 
Call's  proposal  that  payphone  lines  be 
treated  as  single-line  business  lines  for 
the  purpose  of  assessing  the  SLC. 
Although  the  multi-line  business  PICC 
represents  a  subsidy  flowing  from  multi- 
line business  lines  to  residential  and 
single-line  business  lines,  the  multi-line 
business  SLC  is  a  cost-based  charge.  The 
SLCs  are  the  primary  method  by  which 
incumbent  LECs  recover  their  interstate 
common  line  costs,  and  the  SLC  caps 
ensure  that  the  SLCs  never  recover  more 
than  the  carrier's  per-line  permitted 
revenues.  See  47  CFR  69.152(d),  (e)  and 
(k).  Moreover,  the  Commission's  rules 
prevent  a  LEC  from  subsidizing  one 
class  of  customers  through  the  SLCs 
assessed  on  another  class  of  customers. 
See  id.  Thus,  the  assessment  of  multi- 
line business  line  SLCs  on  payphone 
lines  does  not  result  in  any  subsidy  to 
other  lines.  In  addition,  to  prevent  a 
BOC  from  overrecovering  its  costs  for  a 
payphone  line,  the  BOC  must  reduce  the 
monthly  per-line  charge  for  payphone 
lines  determined  in  a  state  proceeding 
under  the  new  services  test  by  the 
amount  of  the  SLC.  If  the  Commission 
were  to  treat  payphone  lines  as  single- 


line  business  lines,  however,  the 
amount  by  which  a  LECs  per-line 
revenue  requirement  exceeds  the  single- 
line  business  line  SLC  cap,  which  is 
lower  than  the  multi-line  business  SLC 
cap,  would  then  need  to  be  recovered 
through  increased  PICCs  on  multi-line 
businesses.  This  would  result  in  multi- 
line business  lines  subsidizing  LEC- 
owned  payphone  lines  in  contravention 
of  the  mandate  of  section  276(a)  against 
such  subsidization.  See  47  U.S.C. 
276(a)(1). 

Final  Regulatory  Certification.  The 
Regulatory  Flexibility  Act  of  1980,  as 
amended  (RFA),  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C. 
605(b).  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  Jurisdiction."  5  U.S.C. 
601(6).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  5  U.S.C.  601(3). 
A  "small  business  concern"  is  one 
which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
See  15  U.S.C.  632. 

The  CALLS  Order  revised  the 
Commission's  system  of  common  line 
access  charges  by  increasing  the 
residential  and  single-line  business  line 
SLC,  while  simultaneously  eliminating 
the  PICC  for  these  lines.  The  CALLS 
Order  also  required  aimual  reductions 
in  traffic  sensitive  switching  and 
trunking  access  rates  until  they  reached 
a  specified  level.  In  addition,  the  CALLS 
Order  also  established  an  interstate 
access  universal  support  mechanism 
that  provides  explicit  support  to  replace 
support  that  was  implicit  in  interstate 
access  charges. 

This  document  responds  to  a  petition 
for  reconsideration  that  sought,  for 
payphone  lines,  the  application  of  the 
common  line  cost  recovery  mechanism 
for  residential  and  single-line  business 
lines  established  in  the  CALLS  Order, 
rather  than  the  cost  recovery  mechanism 
applicable  to  multi-line  business  lines. 
This  document  grants  the  petition 
insofar  as  it  sought  the  elimination  of 
the  PICC  for  payphone  lines,  and  denies 
the  request  that  payphone  lines  be 
subject  to  the  SLC  applicable  to  single- 
line  business  and  residential  lines.  The 
rule  revision  will  result  in  a  positive  net 
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impact  on  small  entities,  in  that 
operator  service  providers  will  no 
longer  be  assessed  the  PICC  on 
payphone  lines.  In  addition,  because 
small  and  rural  incumbent  price  cap 
LECs  will  be  able  to  increase  their  PICCs 
or  common  line  carrier  charges  to  offset 
the  reduction  in  the  number  of  lines 
being  assessed  the  PICC  revenue,  their 
overall  common  line  revenues  will  not 
be  affected.  Thus,  the  Commission 
expects  that  the  rule  revision  will  have 
a  de  minimis  impact  on  these  affected 
small  entities.  Therefore,  the 
Commission  certifies  that  the 
requirements  of  the  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smcJl  entities. 

The  Commission  will  send  a  copy  of 
the  document,  including  a  copy  of  this 
Final  Regulatory  Flexibility 
Certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  document  (or  summary 
thereof)  and  this  final  certification  will 
be  published  in  the  Federal  Register, 
and  will  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  U.S.  Small  Business 
Administration.  See  5  U.S.C.  605(b). 

Paperwork  Reduction  Analysis.  The 
action  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  and  it  contains 
no  new  or  modified  information 
collections  subject  to  Office  of 
Management  and  Budget  review. 

Ordering  Clauses.  Accordingly, 
pursuant  to  sections  1,  4(i)  and  (j),  201- 
209,  and  276  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
154(i)  and  (j),  201-209,  and  276,  this 
Order  and  Order  on  Reconsideration  is 
adopted.  One  Call's  Petition  for 
Reconsideration  and  Clarification  is 
granted  to  the  extent  indicated  herein 
and  otherwise  is  denied.  The 
Commission's  Consumer  & 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  The 
provisions  of  this  Order  shall  be 
effective  on  October  1,  2003. 

List  of  Subjects  in  47  CFR  Part  69 

Communications  common  carriers, 
Telephone. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rules  Changes 

■  For  the  reasons  set  forth  in  the 
preamble,  amend  part  69  of  title  47  of  the 
Code  of  Federal  Regulations  as  follows: 


■  1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  47  U.S.C.  154,  201,  202.  203, 
205,  218,  220,254,403. 

■  2.  Amend  §  69.153  by  adding 
paragraph  (f)  to  read  as  follows: 

§69.153    Presubscribed  interexchange 
carrier  charge  (PICC). 

*         *         *         *         * 

(f)  The  PICC  shall  not  be  applicable  to 
any  payphone  lines. 

(FR  Doc.  03-18542  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  02-113;  FCC  03-77] 

Broadcast  Services;  Television 
Stations  Digital  Television  (DTV) 
Construction  Deadline 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Policy  statement. 

SUMMARY:  In  this  document,  the 
Commission  adopts  a  policy  to  be 
followed  when  the  staff  denies  a  request 
to  extend  a  television  station's  digital 
television  (DTV)  construction  deadline. 
The  intended  effect  is  to  alert  stations  as 
to  the  sanctions  that  will  be  applied  if 
they  fail  to  meet  their  DTV  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  Maher,  Media  Bureau,  Office  of 
Broadcast  Licensing,  Video  Division, 
(202)418-2324. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  and  Order 
("flfi-O")  in  MM  Docket  No.  02-113, 
FCC  02-150,  adopted  April  4,  2003.  and 
released  April  16,  2003.  The  complete 
text  of  this  R&-0  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street  SW.,  CY-B402, 
Washington,  DC  20554.  The  R&-0  is  also 
available  on  the  Internet  at  the 
Commission's  Web  site: 
http://www.fcc.gov. 

Synopsis 

1 .  The  Commission  has  adopted  this 
R&'O  announcing  its  policy  to  be 
followed  when  requests  to  extend 
digital  television  (DTV)  construction 
deadlines  are  denied.  The  Commission 
announced  a  set  of  graduated  sanctions 
that  it  will  impose.  Under  the  first  step 


of  its  approach,  the  Commission  will 
deny  the  request  for  an  unqualified 
extension  and  admonish  the  station  for 
its  failure  to  comply  with  its  DTV 
construction  obligation.  The  station  will 
be  required  to  submit  a  report  within 
thirty  (30)  days  outlining  the  steps  it 
intends  to  take  to  complete  construction 
and  the  approximate  date  that  it  expects 
to  reach  each  of  these  construction 
milestones.  Absent  extraordinary  and 
compelling  circumstances,  the 
construction  completion  date  will  be  no 
later  than  six  months  from  the  date  of 
admonishment.  Sixty  (60)  days  later,  the 
station  will  be  required  to  submit  a 
report  detailing  its  progress  on  meeting 
its  proposed  construction  milestones 
and  justifying  any  delays  it  has 
encountered.  If  at  any  time  during  this 
six  month  period,  the  station  fails  to 
demonstrate  that  it  is  taking  all 
reasonable  steps  to  complete 
construction  or  fails  to  justify  the 
further  delays  it  has  encoiuitered,  or  the 
Commission  otherwise  find  that  the 
licensee  has  acted  in  bad  faith,  the 
Commission  will  consider  the 
imposition  of  additional  sanctions 
including  proceeding  immediately  to 
the  second  step. 

2.  Under  the  second  step  in  the 
approach,  if  the  station  has  not  come 
into  compliance  with  the  DTV 
construction  rule  within  the  six  month 
period,  then,  absent  extraordinary  and 
compelling  circumstances,  the 
Commission  will  impose  further 
sanctions  against  the  licensee.  The 
Commission  will  issue  a  Notice  of 
Apparent  Liability  for  forfeiture  to  the 
licensee.  It  will  require  that"^the  station 
report  every  thirty  (30)  days  on  its 
proposed  construction  milestones  and 
its  efforts  to  meet  those  milestones. 
Once  again,  failure  to  adequately 
demonstrate  that  the  station  was  taking 
all  reasonable  steps  towards 
construction  and  to  justify  any 
additional  delays  that  were 
encountered,  will  result  in  the 
imposition  of  additional  sanctions. 

3.  Under  the  third  and  final  step  in 
the  approach,  if  the  station  still  had 
failed  to  come  into  compliance  with  the 
DT^  construction  rule  within  an 
additional  six-month  period  of  time 
{i.e.,  one  year  from  the  date  of  the  formal 
admonition),  then,  absent  extraordinary 
and  compelling  circumstances,  the 
Commission  will  consider  its 
construction  permit  for  its  DTV  facilities 
to  have  expired  and  will  rescind  the 
station's  DTV  authorization.  The 
Commission  concluded  that  no  hearing 
was  necessary  prior  to  rescinding  the 
station's  DTV  authorization.  The 
Commission  £dso  concluded  that  it 
would  not  make  the  station's  vacant 


43330 


1 


ederal  Register / Vol.  68,  No.  140 / Tuesday,  July  22,  2003 /Rules  and  Regulations 


DTV  allotment 
Commission  als^ 
station  will  be  rq 
analog  authoriz 
DTV  transition. 


mailable.  The 
announced  that  the 
[uired  to  surrender  its 
ion  at  the  end  of  the 


Administrative  Matters 

4.  Final  Reguli  itory  Flexibility 
Analysis.  As  req  lired  by  the  Regulatory 
Flexibility  Act  o "  1980,  as  amended 
(RFA),i  and  Initial  Regulatory 
Flexibility  Anali  sis  (IRFA)  was 
incorporated  in  1  he  Order  and  Notice  of 
Proposed Rulemiking,  67  FR  38459, 
June  4,  2002.2  The  Commission  sought 
written  public  c(  imment  on  the 
proposals  in  the  Order  and  Notice  of 
Proposed  Rulem  iking  including 


comment  on  the 


IRFA.  The  comments 


received  are  discussed  below.  This 
present  Final  Re;  [ulatory  Flexibility 


Analysis  (FRFA) 


A.  Need  for,  and\Obiectives  of,  the 
Proposed  Rules 

5.  The  Commission 
remedial 
delay  in  the  rei 
facilities 


adopts  these 
measures  to  prevent  undue 
build  out  of  DTV 


qij  ired 


B.  Summary  of  S  igi 
By  Public  Comments 
IRFA 


6.  New  Life 
(NLEC)  filed 
NLEC  complains 
will  have  to 
comply  with  the 
requirement, 
previously  consi 
rulemaking  proc^« 
Commission 
construction  reqi  i 
In  the  instant 
Commission  onl 
to  take  when  a 
construction 
NLEC's  comments 


prco 


ai  d 


C.  Description 
Number  of  Small 
Proposed  Rules 
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Failure  to  Comply  With 

Schedule,  17  FCC 
and  Notice  of  Proposed 


business,"  "small  organization,"  and 
"small  governmental  jurisdiction."''  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Smcdl 
Business  Act.^  A  "small  business" 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.^ 

8.  The  proposals  in  the  R&-0  will 
affect  only  full-power  television 
broadcasters.  As  of  September  30,  2001, 
the  Commission  had  licensed  a  total  of 
1,686  full-power  television  stations.^ 
SBA  defines  television  broadcasting 
establishments  that  have  $12  million  or 
less  in  annual  receipts  as  a  small 
business. 9  According  to  Census  Bureau 
data  for  1997,  there  were  906  firms  in 
this  category,  total,  that  operated  for  the 
entire  year.'°  Of  this  total,  728  firms  had 
annual  receipts  of  imder  $10  million, 
and  an  additional  71  had  receipts  of  $10 
million  to  $24,999,999.  Thus,  under  this 
size  standard,  the  majority  of  the  firms 
are  considered  small. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

9.  The  R&O  contains  a  new  reporting 
requirement.  Stations  that  fail  to 
construct  their  DTV  stations  by  the 
requisite  deadline  and  fail  to  justify  an 
extension  of  their  DTV  construction 
permit  will  fall  into  the  remedial 
measures  set  forth  in  the  document. 
Among  the  remedial  measures,  is  the 
requirement  that  the  station  submit 
periodic  reports  detailing  their  efforts  to 
comply  with  the  extended  DTV 
construction  deadline.  The  reports  will 
be  filed  in  letter  form  with  the 
Secretary's  office. 


5  W.  601(6). 

^Id.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
32).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register.  '  5  U.S.C.  601(3). 

'  Id.  632. 

■  News  Release,  "Broadcast  Station  Totals  as  of 
September  30,  2001"  (released  October  30,  2001). 

8NA1CS  Code  513120. 

'"U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Series:  Information,  "Establishment  and 
Firm  Size,"  Table  4,  NAJCS  code  513120  (issued 
Oct.  2000). 


E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

10.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  and  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fi-om 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities." 

1 1 .  The  R&O  contains  remedial  steps 
for  failure  of  broadcast  stations  to 
comply  with  the  DTV  construction 
schedule.  These  steps  are  applied  only 
after  a  station  has  failed  to  demonstrate 
this  it  qualifies  for  an  extension  of  its 
schedule.  The  Commission's  rules  emd 
policies  already  contain  flexible 
measures  for  allowing  stations  in 
smaller  markets  to  seek  an  extension  of 
their  DTV  construction  deadline.  Those 
measures  remain  imchanged  by  the 
R&'O. 

12.  One  of  the  sanctions  that  may  be 
used  is  the  issuance  of  a  notice  of 
apparent  liability  for  forfeiture  to 
stations  that  do  not  comply  with  their 
DTV  construction  obligation.  We 
already  take  small  entity  status, 
including  potential  inability  to  pay,  into 
account  when  assessing  the  need  for, 
and  aAiount  of,  monetary  forfeitures. '^ 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

13.  None. 

G.  Report  to  Congress 

14.  The  Commission  will  send  a  copy 
of  the  R&-0,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act.'^  in 
addition,  the  Commission  will  send  a 
copy  of  the  RS-O  including  this  FRFA  to 
the  Chief  Counsel  for  Advocacy  of  the 
SBA.  A  copy  of  the  R&-0  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  >'* 

15.  Authority.  This  R&-0  is  issued 
pursuant  to  authority  contained  in 


"5  U.S.C.  603(c). 

'■^  See.  e.g.,  In  the  Matter  of  the  Commission's 
Forfeiture  Policy  Statement  and  Amendment  of 
Section  1.80  of  the  Rules  to  incorporate  the 
Forfeiture  Guidelines,  CI  Docket  No.  95-6,  Report 
and  Order.  12  FCC  Red  17087,  17109  (1997). 

'3 See  5  U.S.C.  801(a)(1)(A). 

"See  5  U.S.C.  604(b). 
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sections  4(i),  303,  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303,  and 
307,  and  section  202(h)  of  the 
Telecommimications  Act  of  1996. 

16.  The  Request  for  Reconsideration 
filed  by  Sinclsdr  Broadcast  Group,  Inc., 
is  denied. 

Ordering  Clauses 

17.  Pursuant  to  the  authority 
contained  in  sections  1,  2(a),  4(i),  303, 
307.  309,  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152(a),  154(i), 
303,  307,  309,  and  310,  and  section 
202(h)  of  the  Telecommunications  Act 
of  1996,  this  R&-0  is  adopted. 

18.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  RS-O,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
(FR  Doc.  03-18510  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  207 

[DFARS  Case  2002-0036] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Buy-to- 
Budget  Acquisition  of  End  Items 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  801  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2003.  Section  801 
authorizes  DoD  to  acquire  a  higher 
quantity  of  an  end  item  than  the 
qucuitity  specified  in  law,  under  certain 
conditions. 

DATES:  Effective  date:  July  22,  2003. 
Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before 
September  22,  2003,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 


Case  2d02-D036  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  caimot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  Schneider, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D036. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
h  ttp  J/emissary.acq.  osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Schneider,  (703)  602-0326. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  adds  a  new  subpart 
at  DFARS  207.70  to  implement  Section 
801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-314).  Section  801  added  10 
U.S.C.  2308,  which  provides  that  DoD 
may  acquire  a  higher  quantity  of  an  end 
item  than  the  quantity  specified  in  a  law 
providing/for  the  funding  of  the 
acquisition,  if  the  agency  head  makes 
certain  findings  with  regard  to  the 
acquisition. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  any  additional  quantities 
acquired  as  a  result  of  this  rule  must  be 
acquired  without  additional  funding. 
Therefore,  DoD  has  not  performed  an 
initial  regulatory  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  shoidd  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-D036. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 


D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-314),  which  authorizes 
DoD  to  acquire  a  higher  quantity  of  an 
end  item  than  the  quantity  specified  in 
law,  imder  certain  conditions.  Section 
801  required  issuance  of  final 
implementing  regulations  by  April  1, 
2003.  Comments  received  in  response  to 
this  interim  rule  will  be  considered  in 
the  formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  207 

Government  procurement. 

Michele  P.  Peterson, 

Execu  live  Editor,  Defense  Acquisition 
Regulations  Council. 

u  Therefore,  48  CFR  Part  207  is  amended 
as  follows: 

■  1.  The  authority  citation  for  48  CFR 
Part  207  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  207— ACQUISITION  PUVNNING 

■  2.  Subpart  207.70  is  added  to  read  as 
follows: 

Subpart  207.70— Buy-to-Budget—Addltlonal 
Quantities  of  End  Items 

Sec. 

207.7001  Definition. 

207.7002  Authority  to  acquire  additional 
quantities  of  end  items. 

207.7003  Limitation. 

Subpart  207.70 — Buy-to-Budget— 
Additional  Quantities  of  End  Items 

207.7001  Definition. 

End  item,  as  used  in  this  subpart, 
means  a  production  product  assembled, 
completed,  and  ready  for  issue  or 
deployment. 

207.7002  Auttiority  to  acquire  additional 
quantities  of  end  items. 

10  U.S.C.  2308  authorizes  DoD  to  use 
funds  available  for  the  acquisition  of  an 
end  item  to  acquire  a  higher  quantity  of 
the  end  item  than  the  quantity  specified 
in  a  law  providing  for  the  funding  of 
that  acquisition,  if  the  head  of  an  agency 
determines  that — 

(a)  The  agency  has  an  established 
requirement  for  the  end  item  that  is 
expected  to  remain  substantially 
unchanged  throughout  the  period  of  the 
acquisition; 

(d)  It  is  possible  to  acquire  the  higher 
quantity  of  the  end  item  without 
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the  end  item 


because  of 

or  other  cost 


^thB 

net 


ths 


quantity  is 
end  item. 


of  funds  used  for  the 
higher  quantity  of  the 
exceed  the  amount 
Jiat  law  for  the 
end  item;  and 
provided  under  that 
on  of  the  end  item 
that  each  unit  of 
ired  within  the  higher 
fully  [funded  as  a  complete 


acqu  siti 


ei  isure 


accu 


207.7003    Limitation 

For  noncompe  t 
acquisition  of  additional 
limited  to  not 
the  quantity  approved 
justification  and 
accordance  with 
acquisition  of  thp 


itive  acquisitions,  the 
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than  10  percent  of 
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approval  prepared  in 
FAR  part  6  for  the 
end  item. 


[PR  Doc.  03-1844? 

BILUNG  CODE  5001 -0(  -P 


Filed  7-22-03;  8:45  am] 


DEPARTMENT  0F  DEFENSE 

48  CFR  Part  217 
[DFARS  Case  2003-0004] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Multiyear 
Procurement  Authority  for 
Environmental  Services  for  Military 
Installations 


AGENCY 

ACTION:  Interim 
comments. 
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SUMMARY:  DoD 
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Resp  ondents  may  submit 
direct  y  on  the  World  Wide 
//em  issary.acq.osd.mil/dar/ 
coii^m.  As  an  alternative, 
e-mail  comments  to: 
Please  cite  DFARS 
n  the  subject  line  of  e- 


mil 


tl  lat  cannot  submit 
sither  of  the  above 
submit  comments  to: 


Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Euclides  Barrera, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2003-D004. 
At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
-  Euclides  Barrera,  (703)  602-0296. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

10  U.S.C.  2306c  provides  authority  for 
DoD  to  enter  into  contracts  for  periods 
of  not  more  than  5  years  for  certain 
services,  and  for  items  of  supply  related 
to  those  services,  even  though  funds 
would  otherwise  be  available  for 
obligation  only  within  the  fiscal  year  for 
which  appropriated.  Such  contracts  are 
authorized  if  the  head  of  the  agency 
finds  that  (1)  there  will  be  a  continuing 
requirement  for  the  services  consonant 
with  current  plans  for  the  proposed 
contract  period;  (2)  the  furnishing  of 
such  services  will  require  a  substantial 
initial  investment  in  plant  or 
equipment,  or  the  incurrence  of 
substantial  contingent  liabilities  for  the 
assembly,  training,  or  transportation  of 
a  specialized  work  force;  and  (3)  the  use 
of  such  a  contract  will  promote  the  best 
interests  of  the  United  States  by 
encouraging  effective  competition  and 
promoting  economies  in  operation.  10 
U.S.C.  2306c  is  implemented  at  DFARS 
217.171(a). 

Section  827  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-314)  amended  10  U.S.C. 
2306c  to  add  environmental 
remediation  services  for  military 
installations  to  the  types  of  services  for 
which  multiyear  contracting  is 
authorized.  This  interim  rule  amends 
DFARS  217.171(a),  and  adds  a 
definition  of  "military  installation"  at 
DFARS  217.103,  to  implement  Section 
827. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regidatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  application  of  the  rule  is 
limited  to  contracts  for  environmental 
remediation  services  for  military 
installations.  In  addition,  before  using 


the  multiyear  contracting  authority 
provided  by  the  rule,  the  head  of  the 
agency  must  determine  that  certain 
conditions  exist,  to  include  a 
determination  that  use  of  a  multiyeeir 
contract  will  promote  the  best  interests 
of  the  United  States  by  encouraging 
effective  competition  and  promoting 
economies  in  operations.  Therefore, 
DoD  has  not  performed  an  initial 
regulatory  flexibility  analysis.  DoD 
invites  comments  from  small  businesses 
and  other  interested  parties.  DoD  also 
will  consider  comments  fi-om  small 
entities  concerning  the  affected  DFARS 
subpart  in  accordance  with  5  U.S.C. 
610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2003-D004. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  827  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-314),  which  provides 
authority  for  DoD  to  enter  into  multiyear 
contracts  for  environmental  remediation 
services  for  military  installations. 
Section  827  became  effective  upon 
enactment  on  December  2,  2002. 
Comments  received  in  response  to  this 
interim  rule  will  be  considered  in  the 
formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  217 

Government  procurement. 

Vfichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

m  Therefore,  48  CFR  Part  217  is  amended 
as  follows: 

■  1.  The  authority  citation  for  48  CFR 
Part  217  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

■  2.  Section  217.103  is  revised  to  read  as 
follows: 

217.103    Definitions. 
As  used  in  this  subpart — 
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Advance  procurement  means  an 
exception  to  the  full  funding  policy  that 
allows  acquisition  of  long  lead  time 
items  (advance  long  lead  acquisition)  or 
economic  order  quantities  (EOQ)  of 
items  (advance  EOQ  acquisition)  in  a 
fiscal  year  in  advance  of  that  in  which 
the  related  end  item  is  to  be  acquired. 
Advance  procurements  may  include 
materials,  parts,  components,  and  effort 
that  must  be  funded  in  advance  to 
maintain  a  planned  production 
schedule. 

Military  installation  means  a  base, 
camp,  post,  station,  yard,  center,  or 
other  activity  under  the  jurisdiction  of 
the  Secretary  of  a  military  department 
or.  in  the  case  of  an  activity  in  a  foreign 
country,  under  the  operational  control 
of  the  Secretary  of  a  military  department 
or  the  Secretary  of  Defense  (10  U.S.C. 
2801(c)(2)). 

■  3.  Section  217.171  is  amended  by 
adding  paragraph  (a)(l)(v)  to  read  as 
follows: 

21 7.1 71     Multiyear  contracts  for  services. 

(a)  *   *   * 
(1)  *   *   * 

(v)  Environmental  remediation 
services  for — 

(A)  An  active  military  installation; 

(B)  A  military  installation  being 
closed  or  realigned  under  a  base  closure 
law  as  defined  in  10  U.S.C.  2667(h)(2); 
or 

(C)  A  site  formerly  used  by  DoD. 


(PR  Doc.  03-18450  Filed  7-21-03;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1811, 1823, 1851, 
and  1852 

Government-Owned  Contractor- 
Operated  Vehicle  Fleet  Management 
and  Reporting 

AGENCY:  National  Aeronautics  and 
Space  Administration 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  revises  the 
NASA  FAR  Supplement  (NFS)  by 
requiring  contractors  to  collect  data  and 
report  on  usage  of  Government-owned 
contractor-operated  vehicles,  including 
Interagency  Fleet  Management  System 
(IFMS)  vehicles. 

DATES:  Effective  Date:  This  interim  rule 
is  effective  July  22,  2003. 

Comment  Date:  Interested  parties 
should  submit  comments  to  NASA  at 
the  address  below  on  or  before 


September  22,  2003  to  be  considered  in 
formulation  of  the  final  rule. 
ADDRESSES:  Submit  written  comments 
to  Patrick  Flynn,  NASA,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK),  Washington,  DC 
20546  or  via  the  Internet  at 
Patrick.Flynn@nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
PaU-ick  Flynn,  NASA,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK);  (202)  358-0460;-e- 
mail:  Patrick.Flynn@nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  Executive  Order  13149,  "Greening 
the  Government  Through  Federal  Fleet 
and  Transportation  Efficiency",  section 
505  requires  Federal  agencies  to  ensure 
that  all  Government-owned  contractor- 
operated  vehicles  comply  with  all 
applicable  goals  and  other  requirements 
of  the  order.  Section  302(c)  requires 
agencies  to  collect  data  and  report  on 
performance  in  meeting  the  goals  of  the 
order,  in  accordance  with  requirements 
and  guidance  from  the  Department  of 
Energy.  In  July  2000,  the  Department  of 
Energy  prepared  the  Guidance 
Document  for  Federal  Agencies,  as 
required  by  Executive  Order  13149. 
Section  2-3  requires  agencies  to  report 
data  on  Government-owned  motor 
vehicle  usage,  using  DOE's  Federal 
Automotive  Statistical  Tool  (FAST). 
FAST  is  accessed  through  http:// 
fastweb.inel.gov/.  Information  required 
for  FAST  reporting  must  be  obtained 
from  contractors  who  have  been 
authorized  to  obtain  vehicles  and 
related  services  pursuant  to  FAR 
paragraph  11.101(b)(1)  and  the  new  NFS 
1811.101(b)(1)  added  under  this  interim 
rule. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
interim  rule  is  not  a  major  rule  under  5 
U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  because  fewer  than  100  contracts 
awarded  to  both  large  and  small 
businesses  are  affected. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  changes 
contain  recordkeeping  or  information 
collection  requirements.  The  Office  of 


Management  and  Budget  approved  this 
reporting  requirement  under  OMB 
control  number  2700-0106. 

D.  Determination  To  Issue  an  Interim 
Rule 

In  accordance  with  41  U.S.C.  418(d). 
NASA  has  determined  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule.  The  basis  for  this 
determination  is  that  contractual 
reporting  requirements  contained  in  this 
interim  rule  are  needed  to  ensure 
consistent  reporting  and  an  accurate 
baseline  of  Government  vehicles 
beginning  October  1,  2003.  However, 
pursuant  to  Pub.  L.  98-577  and  FAR     • 
1.501,  NASA  will  consider  public 
comments  received  in  response  to  this 
interim  rule  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  1801, 
1811. 1823. 1851.  and  1852 

Government  Procurement. 

Tom  Luedtke. 

Assistant  Administrator  for  Procurement. 

■  Accordingly,  48  CFR  Parts  1801, 1811, 
1823,  1851,  and  1852  are  amended  as 
follows: 

■  1 .  The  authority  citation  for  48  CFR 
Parts  1801,  1811,"  1823.  1851,  and  1852 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1801.106    [Amended] 

■  2.  Amend  the  table  in  paragraph  (1)  of 
section  1801.106  by  adding  in  numerical 
sequence  the  following  NFS  Segment 
and  OMB  Control  Number: 


NFS  segment              !    OMB^contro. 

1823.271  

2700-0106 

PART  1811— DESCRIBING  AGENCY 
NEEDS 

■  3.  Amend  section  1811.101  by  adding 
paragraph  (b)(1)  to  read  as  follows: 

1811.101    Order  of  precedence  for 
requirements  documents. 

*  A  *  *  * 

(b)(1)  Requirements  for  the  use  of 
energy  efficient  motor  vehicles  will  be 
established  in  accordance  with  NPG 
6200.1,  "NASA  Transportation  and 
General  Traffic  Management". 
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PART  1823— ENVIRONMENT,  ENERGY 
AND  WATER  EI^FICIENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY,  AND  QRUG-FREE 
WORKPLACE 

■  4.  Add  sectioiis  1823.270  and  1823.271 
to  read  as  follovws: 

1823.270    Federal  fleet  and  transportation 
efficiency. 


Responsibility 
for  NASA's  imp 
Executive  Order 
Government  thrp 
Transportation 
cost-effectivene^ 
6200.1,  "NASA 
General  Traffic 


,  policy  and  procedures 

ementation  of 

13149,  "Greening  the 

ugh  Federal  Fleet  and 
I  fficiency",  including 
are  described  in  NPG 

Transportation  and 
I  Management." 


1823.271     NASA 
contract  clause. 


:  k><icitation  provision  and 


Insert  the  clause 
Federal  Automo  ive 
Reporting,  in  solicitations 
requiring  contrai  :tor 
Govemment-ow:  led 
vehicles,  including 
interagency  fleet 
(IFMS)  vehicles 
accordance  with 


at  1852.223-76, 
Statistical  Tool 

and  contracts 
operation  of 
or  -leased  motor 
but  not  limited  to, 
management  system 
iuthorized  in 
FAR  51.2. 


PART  1851— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

■  5.  Revise  secti(^n  1851.202  to  read  as 
follows: 

1851.202    Authorization 


(a)  In  accordai  ,ce 
"NASA  Transpo  rt 
Traffic  Manageir  ent 
officer  shall  obtain 
the  Transportatii  )n 
authorizing  a  coi  itractor 
Government-owi  led 
and  related  servi  ces 


■  6.  Add  section 
follows: 


with  NPG  6200.1, 
ation  and  General 
the  contracting 
concurrence  from 
Officer  before 
to  obtain 
or  -leased  vehicles 


1851.205  to  read  as 


1 851 .205    Contract  clause. 

When  the  clat  se  at  FAR  52.251-2  is 
included  in  a  so  icitation  or  contract, 
also  include  the  :lause  set  forth  at 
1852.223-76. 

PART  1852— SOLICITATION 
PROVISIONS  Aff  D  CONTRACT 
CLAUSES 


■  8.  Add  section 
follows: 


1852.223-76  to  read  as 


1852.223-76    Fe<^ral  Automotive 
Statistical  Tool  Re  porting. 

As  prescribed  it  1823.271  and 
1851.205,  insert  he  following  clause: 


FEDERAL  AUTOMOTIVE  STATISTICAL 
TOOL  REPORTING 

JULY  2003 

If  authorized  to  operate  Government- 
owned  or  -leased  vehicles,  including 
interagency  fleet  management  system  (IFMS) 
vehicles  or  related  services  in  performance  of 
this  contract,  the  Contractor  shall  report  the 
data  describing  vehicle  usage  required  by  the 
Federal  Automotive  Statistical  Tool  (FAST) 
by  October  15  of  each  year.  FAST  is  accessed 
through  http://fastweb.inel.gov/. 

(End  of  clause) 

[FR  Doc.  03-18624  Filed  7-21-63;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Offic«  of  the  Secretary 

49  CFR  Part  71 

[OST  Docket  No.  OST-2002-13361] 

RIN2105-AD17 

Standard  Time  Zone  Boundary  In  the 
State  of  North  Dakota:  Relocation  of 
Sioux  County 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary  (OST). 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Chairman  of  the  Board  of  County 
Commissioners  for  Sioux  County,  ND, 
DOT  is  relocating  the  boundary  between 
mountain  time  and  central  time  in  the 
State  of  North  Dakota.  DOT  is  moving 
all  of  the  coimty  east  of  State  Highway 
31  into  the  central  time  zone. 
EFFECTIVE  DATE:  2  a.m.  MDT  Sunday, 
October  26,  2003,  which  is  the 
changeover  from  daylight  saving  to 
standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9315,  or  by  e-mail  at 
joanne.petne@ost.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Under  the  Standard  Time  Act  of  1918, 
as  amended  by  the  Uniform  Time  Act  of 
1966  (15  U.S.C.  260-64),  die  Secretary 
of  Transportation  has  authority  to  issue 
regulations  modifying  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  in  the 
statute  for  such  decisions  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

Time  zone  boundaries  are  set  by 
regulation  (49  CFR  part  71).  Currendy, 


under  regulation,  the  southeastern  part 
of  the  county  around  Fort  Yates  is  in  the 
central  time  zone  and  the  remainder  of 
the  county  is  in  the  mountain  time  zone. 
The  area  near  Fort  Yates  has  the  greatest 
population,  is  the  county  seat,  and  has 
the  greatest  concentration  of  schools, 
businesses,  medical  facilities,  houses  of 
worship  and  recreational  facilities. 
Areas  to  the  south  and  east  of  the 
county  observe  central  time.  Morton 
County,  which  is  north  of  Sioux  County, 
is  ciurently  split  between  central  and 
mountain  time.  Morton  County  has 
asked  to  be  changed  to  central  time  and 
that  request  is  ciurently  pending  before 
the  Department.  Grant  Coimty,  which 
lies  to  the  northwest  and  Adams 
County,  which  lies  to  the  west,  both 
observe  mountain  time. 

The  Standing  Rock  Indian  Reservation 
is  geographically  located  in  both  North 
and  South  Dakota  and  covers 
approximately  2.3  million  acres.  All  of 
Sioux  County  is  part  of  the  reservation. 
The  Standing  Rock  Sioux  observe 
central  time.  Under  the  Uniform  Time 
Act,  as  amended,  the  county  is  currently 
divided  between  central  and  mountain 
time  for  federal,  state  and  county 
purposes. 

Request  for  a  Change 

In  2000,  the  Chairman  of  the  Board  of 
County  Commissioners  for  Sioux 
County  asked  the  Department' of 
Transportation  to  place  the  entire 
county  on  central  time.  A  DOT 
representative  informed  the  Standing 
Rock  Sioux  of  this  request  by  telephone 
and  sent  a  letter  to  the  Chairman  of  the 
Tribal  Council.  On  September  27,  2000, 
a  representative  of  DOT  visited  the 
county  and  met  with  a  representative  of 
the  Standing  Rock  Sioux  Tribal  Council 
to  ascertain  the  Council's  views  on  this 
request.  The  Tribal  Representative 
explained  that  the  tribe  observed  central 
time,  had  no  plans  to  change  that 
observance,  and  had  no  objection  to  the 
request  of  the  Sioux  County  Board  of 
County  Commissioners. 

On  September  27,  2000,  the  DOT 
representative  also  held  an  informal 
public  hearing  at  the  Sioux  County 
Courthouse  to  gather  public  views  on 
this  request.  The  hearing  was  widely 
advertised  through  local  newspapers 
and  radio  and  television  stations.  In 
addition,  the  public  was  invited  to 
submit  written  comments  to  the 
Department  on  this  possible  change. 

In  addition  to  the  County 
Commissioners  and  staff,  one  member  of 
the  public  attended  and  presented 
testimony.  The  County  Commissioners 
explained  the  inconvenience  and 
confusion  that  resulted  from  the  current 
time  zone  boundary.  They  outlined 
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geographic  and  economic  conditions  in 
the  area  and  explained  how  people  and 
businesses  in  the  county  interacted  with 
neighboring  areas. 

Frank  Tomac,  a  resident  living  in 
western  Sioux  County,  concurred  with 
most  of  the  arguments  presented  by  the 
County  Commissioners.  He  suggested, 
however,  that  the  time  zone  boundary 
be  placed  at  State  Highway  31,  ratiier 
than  the  western  border  of  the  county. 
Mr.  Tomac  noted  that.ihe  western  part 
of  the  county  is  rural  and  very  sparsely 
populated.  He  noted  that  there  is  no 
road  going  east  to  west  in  this  part  of  the 
county.  Residents  must  either  go  into 
South  Dakota  or  drive  a  considerable 
distance  into  Grant  County  to  get  to  the 
eastern  part  of  the  county.  Because  of 
the  proximity  with  the  South  Dakota 
border,  Mr.  Tomac  noted  that  many  of 
the  public  services  in  this  area  are 
provided  in  South  Dakota.  Other 
services  are  provided  in  Grant  County, 
which  is  on  mountain  time.  In  response 
to  his  comments,  the  Commissioners 
decided  to  amend  their  request. 

In  a  petition  dated  November  1,  2001, 
the  Chairman  of  the  Board  of  County 
Commissioners  for  Sioux  County  asked 
the  Department  of  Transportation  to 
move  the  central  portion  of  Sioux 
County,  North  Dakota,  from  the 
mountain  time  zone  to  the  central  time 
zone.  In  the  petition,  the  Chairman 
asked: 

"That  the  U.S.  Department  of 
Transportation  move  the  time  zone  line 
separating  central  time  and  mountain  time  in 
Sioux  County,  North  Dakota,  west  to 
Highway  31,  so  that  all  land  in  Sioux  County 
east  of  Highway  31  would  be  in  Central  Time 
and  all  land  west  of  Highway  31  would 
remain  in  Mountain  Time. 

This  request  is  made  Tor  the  following 
reasons: 

1.  Sioux  County  is  currently  one  of  the  few 
counties  in  North  Dakota  that  is  divided  in 
two  as  far  as  time  zones  go.  A  small  area  in 
the  southeast  corner  of  the  county,  including 
Fort  Yates  (the  county  seat)  is  already  in  the 
central  time  zone,  and  the  entire  rest  of  the 
county  is  in  the  mountain  time  zone. 

2.That  while  Fort  Yates  operates  on  central 
time,  a  large  part  of  the  northern  area  of 
Sioux  County,  while  technically  being  in  the 
mountain  time  zone,  already  operates 
incorrectly  on  central  time  anyway. 

3.  That  Fort  Yates  is  the  county  seat  and 
main  center  of  commerce  for  the  entire 
county,  being  the  only  town  larger  than  five 
hundred  people,  and  moving  the  entire 
eastern  half  of  the  county,  where  95  percent 
of  the  population  resides,  to  central  time 
would  eliminate  confusion. 

4.  That  virtually  all  television  and  radio 
broadcasts  come  out  of  Bismarck,  ND,  which 
is  also  on  central  time. 

5.  That  virtually  all  supplies  bought  in 
Sioux  County  come  out  of  Bismarck,  ND, 
also. 


6.  That  Sioux  County  residents  regularly 
travel  to  Bismarck,  ND,  for  shopping  and 
recreational  purposes. 

7.  That  while  the  voters  of  Sioux  County 
voted  on  June  13,  2000,  to  move  Sioux 
County  to  the  central  time  zone,  the 
inhabitants  of  western  Sioux  County  almost 
unanimously  wish  to  remain  on  mountain 
time.  This  action  would  facilitate  the  wishes 
of  all  involved." 

In  response  to  the  Board's  action,  Mr. 
Tomac  sent  written  comments 
reiterating  his  position  and  urging  the 
Department  to  set  the  boundary  at 
Highway  31.  No  other  wrritten  comments 
have  been  filed  to  date  in  response  to 
our  invitation. 

Under  DOT  procedures  to  change  a 
time  zone  boundary,  the  Department 
will  generally  begin  a  rulemaking 
proceeding  if  the  highest  elected 
officials  in  the  area  make  a  prima  facie 
case  for  the  proposed  change.  DOT 
determined  that  the  Resolution  of  the 
Chairman  of  the  County  Commissioners 
of  Sioux  County,  ND  made  a  prima  facie 
case  that  warranted  opening  a 
proceeding  to  determine  whether  the 
change  should  be  made.  On  September 
17,  2002,  DOT  issued  a  notice  of 
proposed  rulemaking  (NPRM)  proposing 
to  make  the  requested  change  and 
inviting  additional  public  comment.  No 
comments  were  filed.  We  are,  therefore, 
adopting  the  proposal  without  change. 

As  proposed  in  the  NPRM,  this 
change  will  go  into  effect  during  the 
next  changeover  from  daylight  saving 
time  to  standard  time,  which  is  on 
October  26,  2003. 

Impact  on  Observance  of  Daylight 
Saving  Time 

This  time  zone  proposal  does  not 
directly  affect  the  observance  of  daylight 
saving  time.  Under  the  Uniform  Time 
Act  of  1966,  as  amended,  the  standard 
time  of  each  time  zone  in  the  United 
States  is  advanced  one  hour  from  2  a.m. 
on  the  first  Sunday  in  April  until  2:00 
a.m.  on  the  last  Sunday  in  October, 
except  in  any  State  that  has,  by  law, 
exempted  itself  from  this  observance. 

Regulatory  Analysis  &  Notices 

This  final  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11040;  February  26, 1979).  We  expect 
the  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 


lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  imnecessary.  The 
rule  primarily  affects  the  convenience  of 
individuals  in  scheduling  activities.  By 
itself,  it  imposes  no  direct  costs.  Its 
impact  is  localized  in  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations,  and  governmental 
jurisdictions  with  populations  of  less 
than  50,000.  This  rule  will  primarily     - 
affect  individuals  and  their  scheduling 
of  activities.  Although  it  will  affect 
some  small  businesses,  not-for-profits 
and,  perhaps,  several  small 
governmental  jurisdictions,  it  will  not 
be  a  substantial  number.  In  addition,  the 
change  should  have  litUe,  if  any, 
economic  impact. 

Therefore,  the  Office  of  the  Secretary 
certifies  under  5  U.S.C.  605(b)  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  final  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  12612  and  have  determined 
that  this  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  and  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership,  (58  FR  58093;  October  28, 
1993)  govern  the  issuance  of  Federal 
regulations  that  require  unfunded 
mandates.  An  unfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
tribal  government  or  the  private  sector 
to  incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  final  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  final  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Govermnental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Civil  Justice  Ref)>nn 

This  final  rule  meets  applicable 
standards  in  sec  ions  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civi  Justice  Reform,  to 
minimize  litigatj  on,  eliminate 
ambiguity,  and  r  sduce  burden. 

Protection  of  Children 

We  have  ana 
under  E.O.  1304$ 
Children  from 
Risks  and  Safety 
an  economically 
does  not  concen 
to  health  or  risk 
disproportionate  y 

Environment 

This  rulemakii  ig  is  not  a  major 
Federal  action  si  jnificantly  affecting  the 
quality  of  the  hu  nan  environment 
under  the  Natior  al  Environmental 
^olicy  Act  and,  t  lerefore,  an 
environmental  ii  ipact  statement  is  not 
required.  | 


lyzed  this  proposed  rule 

Protection  of 
Environmental  Health 
Risks.  This  rule  is  not 
significant  rule  and 
an  environmental  risk 
safety  that  may 
affect  children. 


o; 


Consultation  ani 
Indian  Tribal 


Coordinatioi^With 
Gdvemments 


Lidi 


E.O. 13175 
agencies  consult 
that  impact  the 
Department  cons  ulted 
Rock  Sioux  befo|e 
and  during  the 
will  notifv  the 


prctvides  that  government 
with  tribes  on  issues 
ian  community.  The 

with  the  Standing 
issuing  the  NPRM 
comment  period.  We 
of  this  final  rule. 


Authority:  Sees, 
amended;  sec.  1,  4 
sees.  2-7,  80  Stat. 
764;  Aet  of  Mar.  1< 
Uniform  Time  Act 
449.  15  U.S.C. 
L.  106-564,  15  U.S 
CFR  159(a),  unless 


■  2.  Paragraph  (a 
line  between  cental 
zones,  is  revised 


T^ibe 

List  of  Subiects  i^  49  CFR  Part  71 

Time  zones. 

■  For  the  reasons 
Office  of  the 
CFR  part  71  to 

■  1 .  The  authorit  ^ 
continues  to  reac 


discussed  above,  the 
revises  Title  49 
as  follows: 
citation  for  part  71 


Secietary 
re  id 


1-4,  40  Stat.  450,  as 
Stat.  1446,  as  amended; 
1  07.  as  amended;  100  Stat. 
1918,  as  amended  by  the 
jf  1966  and  Pub.  L.  97- 

Pub.  L.  99-359;  Pub. 
C.  263,  114  Stat.  2811;  49 
otherwise  noted. 


260-  267 


of§  71.7,  Boundary 

and  mountain 
to  read  as  follows: 


§  71 .7    Boundary  line  t>etween  central  and 
mountain  zones.    . 

(a)  Montana-North  Dakota.  Beginning 
at  the  junction  ol  the  Montana-North 
Dakota  boundary  with  the  boundary  of 
the  United  States  and  Canada  southerly 
along  the  Montai  a-North  Dakota 
boundary  to  the  1  /lissouri  River;  thence 
southerly  and  easterly  along  the  middle 
of  that  river  to  th  3  midpoint  of  the 
confluence  of  the  Missouri  and 
Yellowstone  Rivdrs;  thence  southerly 
and  easterly  alon  i  the  middle  of  the 
Yellowstone  Riv(  r  to  the  north 
boundary  of  T.  II  lO  N.,  R.  104  W.;  thence 


east  to  the  northwest  comer  of  T.  150 
N.,  R.  102  W.;  thence  south  to  the 
southwest  comer  of  T.  149  N.,  R.  102 
W.;  thence  east  to  the  northwest  comer 
of  T.  148  N..  R.  102  W.;  thence  south  to 
the  northwest  comer  of  147  N.,  R.  102 
W.;  thence  east  to  the  southwest  comer 
of  T.  148  N.,  R.  101  W.,  thence  south  to 
the  middle  of  the  Little  Missouri;  thence 
easterly  and  northerly  along  the  middle 
of  that  river  to  the  midpoint  of  its 
confluence  with  the  Missouri  River; 
thence  southerly  and  easterly  along  the 
middle  of  the  Missouri  River  to  the 
midpoint  of  its  confluence  with  the 
northern  land  boundary  of  Oliver 
County;  thence  west  along  the  northem 
coimty  line  to  the  northwest  boundary; 
thence  south  along  the  western  county 
line  to  the  southwest  boundary;  thence 
east  along  the  southem  county  line  to 
the  northwest  comer  of  T.  140  N..  R.  83 
W.;  thence  south  to  the  southwest 
comer  of  T.  140  N.,  R.  82  W.;  thence 
east  to  the  southeast  comer  of  T.  140  N., 
R.  83  W.;  thence  south  to  the  middle  of 
the  Heart  River;  thence  easterly  and 
northerly  along  the  middle  of  that  river 
to  the  southem  boundary  of  T.  139  N., 
R.  82  W.;  thence  east  to  the  middle  of 
the  Heart  River;  thence  southerly  and 
easterly  along  the  middle  of  that  river  to 
the  northeast  boundary  of  Sioux  Coimty; 
thence  west  and  south  along  the 
northem  boundary  of  Sioux  County  to 
the  center  of  State  Highway  31;  thence 
south  along  the  center  of  State  Highway 
31  to  the  state  border  with  South 
Dakota;  thence  east  along  the  southem 
boimdary  of  Sioux  County  to  the  middle 
of  the  Missouri  River. 
***** 

Issued  in  Washington.  DC,  on  July  11, 
2003. 

Norman  Y.  Mineta, 

Secretary. 

[FR  Doc.  03-18611  Filed  7-21-03;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  71 

[OST  Docket  No.  OST-2001 -10287] 

RIN2105-A003 

Relocation  of  Standard  Time  Zone 
Boundary  in  the  State  of  North  Dakota: 
Morton  County 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  The  Department  of 
Transportation  (DOT)  is  moving  all  of 
Morton  County,  North  Dakota  to  the 
central  time  zone.  Prior  to  this  action. 


the  eastern  portion  of  the  county  was  in 
central  time  and  the  western  portion  ' 
was  in  moimtain  time.  This  action  is 
taken  in  response  to  a  petition  filed  by 
the  Board  of  County  Commissioners  and 
based  on  extensive  comments  made  at  a 
public  hearing  and  filed  in  the  docket. 

DATES:  The  effective  date  of  this  rule  is 
2  a.m.  MDT  Sunday,  October  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office,  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9315  or  by  e-mail  at 
Joanne. petrie@ost.  dot.gov. 

Electronic  Access 

You  can  view  and  download  this 
document  by  going  to  the  webpage  of 
the  Department's  Docket  Management 
System  [http://dms.dot.gov/).  On  that 
page,  click  on  "search."  On  the  next 
page,  type  in  the  last  five  digits  of  the 
docket  number  shown  on  the  first  page 
of  this  document.  Then  click  on 
"search."  Using  a  computer  modem, 
and  suitable  communications  software 
from  the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661  also  may  download  an 
electronic  copy  of  this  document. 
Internet  users  may  reach  the  Office  of 
Federal  Register's  home  page  at  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara/ 
index.html. 

SUPPLEMENTARY  INFORMATION: 

Background 

Legal  Requirements 

Under  the  Uniform  Time  Act  of  1918, 
as  amended,  (15  U.S.C.  260-264),  either 
the  Secretary  of  Transportation  or 
Congress  may  move  a  time  zone 
boundary  in  the  United  States.  The 
current  boundaries  are  set  forth  in 
regulations  that  are  found  in  49  CFR 
part  71. 

DOT  has  issued  guidance  to 
communities  concerning  how  to  begin  a 
rulemaking  proceeding  to  change  a  time 
zone  boundary.  This  guidance,  which  is 
non-binding,  recommends  that  the 
highest  governmental  body  representing 
the  area  affirmatively  ask  DOT  to  make 
the  change.  Depending  on  the  area  in 
question,  the  highest  governmental  body 
may  be  the  town  or  county 
representatives,  or  the  Governor  or  State 
legislature.  We  presimie  that  this  group 
represents  the  views  of  the  community. 
We  do  not  require  that  the  community 
conduct  a  vote  or  referendum  on  this 
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issue.  We  solicit  the  views  of  all 
interested  parties,  net  just  individuals 
and  businesses  in  the  affected  area. 

15  U.S.C.  261  states  that  the  standard 
for  making  this  decision  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  jimction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  conunerce."  In 
order  to  determine  what  decision  would 
support  "the  convenience  of 
commerce,"  the  Department  looks  at  a 
wide  variety  of  factors  about  how  the 
potential  change  would  affect  the 
commimity  and  surrounding  areas. 

Time  zone  boundaries  were  originally 
set  up  in  the  late  1800s.  Although  they 
were  based  on  geographic 
considerations  (i.e.,  the  sun  should  be 
more  or  less  overhead  at  noon),  the 
exact  boimdary  was  set  largely  based  on 
the  convenience  of  commerce  and  the 
needs  of  the  railroads.  In  addition, 
geographic  boundaries,  such  as 
mountains  and  rivers,  also  play  a  role. 
Therefore,  it  is  reasonable  to  expect 
variation  in  the  time  zone  boimdary 
•alignment.  In  North  Dakota,  the  western 
time  zone  boundary  between  central 
and  mountain  time  extends  to  the  North 
Dakota-Montana  border  in  the  north  of 
the  State  near  Williston  and  has  largely 
followed  natural  boundaries  such  as 
Lake  Sakakawea  and  the  Missouri  River. 
In  recent  years,  however,  there  have 
been  a  number  of  requests  by  counties 
west  of  the  river  to  change  to  central 
time.  DOT  changed  Oliver  County  in 
1992,  and  is  currently  considering 
requests  from  Sioux  and  Mercer 
Counties  to  move  their  time  zone 
boundaries. 

Currently,  Morton  County  is  one  of 
the  few  counties  in  the  United  States 
split  by  a  time  zone  boundary.  The 
eastern  portion  of  the  county,  which 
includes  the  county  seat  and  largest  city 
in  the  county  (Mandan)  is  on  central 
time.  The  western  portion  of  the  county, 
which  is  more  rural,  is  on  mountain 
time.  The  counties  bordering  Morton 
County  are  split  between  central  and 
mountain  time  observance.  Oliver 
County,  Burleigh  County  (which 
includes  the  major  city  in  the  area, 
Bismarck),  Emmons  County,  portions  of 
Sioux  County,  and  the  Standing  Rock 
Sioux  Reservation  all  observe  central 
time.  Grant  County,  Hettinger  County, 
Stark  County,  and  Mercer  County 
observe  mountaiu^me. 

History  of  This  Proceeding 

In  a  petition  dated  April  9.  2001,  the 
Chairman  of  the  Board  of  County 
Commissioners  for  Morton  County 
asked  the  Department  of  Transportation 
to  move  the  western  portion  of  Morton 
County,  North  Dakota,  from  the 


mountain  time  zone  to  the  central  time 
zone.  In  support  of  the  petition,  the 
Chairman  noted  the  following  factors: 

"The  City  of  Mandan  is  the  largest  city  in 
Morton  County  (with  over  66%  of  the 
county's  population  according  to  the  2000 
Census)  and  operates  on  Central  Time. 
Virtually  all  the  supplies  for  the  balance  of 
the  county  come  out  of  Mandan  or  Bismarck, 
North  Dakota,  which  is  in  the  central  time 
zone. 

Virtually  all  county  residents  travel  to 
Mandan  or  Bismarck  for  medical  services, 
shopping,  entertainment,  or  to  do  business 
with  county  or  state  government. 

Commercial  airline  services  are  based  in 
Bismarck.  North  Dakota  and  require  county 
residents  to  travel  there  to  catch  flights  to 
other  parts  of  the  United  States. 

Most  all  television  and  radio  stations 
broadcast  from  Mandan  or  Bismarck  and  the 
only  daily  newspaper  in  the  area  is  published 
in  Bismarck,  North  Dakota  which  is  just 
across  the  Missouri  River  from  Mandan. 

The  County  Commissioners  put  the  time 
issue  to  a  straw  vote  in  the  June  13,  2000 
Primary  Election.  Only  the  five  (5)  precincts 
that  operated  on  mountain  time  voted  on  the 
time  issue,  Yes  625,  No  572.  There  are  twelve 
precincts  in  the  county  on  central  time.  The 
commission  held  a  meeting  on  the  time  issue 
in  July  2000  and  only  one  (1)  person  showed 
up  to  request  the  balance  of  the  county  in 
Mountain  Time  Zone.  March  6,  2001  the 
commission  held  another  meeting  on  the 
time  issue  based  on  the  people  wanting  the 
commission  to  request  the  time  change  for 
the  balance  of  the  county.  46  persons 
attended  the  meeting  with  28  expressing 
their  opinion  favoring  to  change  the  entire 
county  to  the  Central  Time  Zone  and  18 
expressing  their  opinion  that  they  wished  to 
keep  the  balance  of  the  county  in  the 
Mountain  Time  Zone.  Most  all  the  people 
that  attended  the  meeting  were  from  the 
precincts  voting  in  the  June  13,  2000  Primary 
Election. 

Geographically,  Morton  County  is  well 
suited  to  be  in  the  Central  Time  Zone.  Oliver 
County  directly  north  of  us  operates  in 
Central  Time  Zone  and  Mercer  County  north 
and  west  of  us  is  considering  changing  to 
Central  Time  zone." 

On  August  3,  2001,  the  Department 
published  a  notice  of  proposed 
rulemaking  (66  FR  40666)  annoimcing 
the  proposed  change  and  inviting  public 
comment.  A  DOT  representative 
conducted  a  hearing  in  New  Salem,  ND, 
on  August  28,  2001.  The  hearing  was 
attended  by  over  100  people  and  lasted 
several  hours.  The  DOT  representative 
tried  to  gauge  the  position  of  the 
attendees  by  an  informal  show  of  hands 
during  the  hearing.  By  show  of  hands, 
sixty  were  in  favor  of  central  time  and 
fifty-four  people  were  in  favor  of 
mountain  time. 

The  NPRM  also  invited  the  public  to 
submit  written  comments  to  the  docket. 
There  were  over  seventy  submissions  to 
the  docket.  The  submissions  included 
detailed  letters,  one  form  letter 


submitted  by  twelve  people,  and  short 
messages  expressing  a  preference  for 
either  the  central  or  mountain  time 
zone.  We  appreciate  the  time  and  effort 
of  the  people  who  expressed  their 
opinion  at  the  public  meeting  and 
through  written  comments,  and  who 
provided  the  factual  basis  upon  which 
to  make  a  decision. 

Comments 

Those  in  favor  of  mountain  time 
noted  that,  based  on  the  sun,  Morton 
County  is  appropriately  in  the  mountain 
time  zone.  These  commenters  observed 
that  if  the  change  were  made,  there 
would  be  very  late  sunrises  and  sunsets, 
and  that  the  sun  would  not  be  overhead 
at  noop .  Several  ranchers  and  farmers 
stated  their  belief  that  mountain  time 
made  it  easier  to  do  their  chores  and 
outdoor  activities. 

Others  stated  that  they  were  not 
confused  or  inconvenienced  by  the 
present  observance  and  had  never 
missed  an  appointment  in  their 
impressively  long  lives.  Some  said,  "if 
it  ain't  broke,  don't  fix  it."  A  number  of 
people  that  live  in  the  far  west  and 
south  of  the  county  noted  that  they  were 
more  tied  to  neighboring  counties  on 
mountain  time  than  areas  to  the  east. 
Others  noted  that  a  change  would 
simply  shift  the  inconvenience  of  living 
on  a  time  zone  boundary  to  their 
neighbors  to  the  west. 

A  number  of  parents  and 
grandparents  noted  the  danger  of 
sending  children  to  school  on  icy  or 
snowy,  rural  schools  before  sunrise,  and 
before  adequate  plowing  or  road 
treatment.  A  few  anticipated  that  later 
sunsets  would  interfere  with  serving 
dinner  and  getting  young  children  to 
sleep. 

A  number  of  people  expected  adverse 
impacts  on  education  and  schools,  if  the 
change  were  made.  For  example,  several 
discussed  local  schools'  reliance  on 
interactive  instructional  television  and 
voiced  their  concern  that  a  change 
would  adversely  impact  class 
scheduling.  Others  discussed  school 
sports  events  and  the  potential 
difficulties  in  scheduling  both  students 
and  parents. 

Several  commenters  noted  that  they 
use  the  current  time  boundary  to  their 
advantage.  For  example,  one  can 
schedule  early  medical  appointments  in 
Bismarck  and  get  home  before  school 
starts.  Others  are  able  to  participate  in 
more  community  or  school  activities 
because  they  work  in  central  time  and 
get  home  an  hour  earlier  than  they 
would  if  they  also  lived  in  central  time. 
A  number  of  commenters  expressed  a 
strong  personal  preference  for  mountain 
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time  and  said  it  just  worked  better  for 
them. 

Those  in  favo  r  of  central  time  had 
equally  aiiicula  :e,  and  passionate, 
reasons  for  theii  position.  In  general,  all 
of  these  comme  iters  stressed  their 
reliance  on  services  and  activities 
located  in  Bismirck  and  Mandan.  They 
noted  the  count  y  seat  is  in  Mandan  and 
that  one  needec  to  go  to  the  central  time 
zone  for  most  cdunty,  state,  and  court 
services.  Many  i  )f  these  commenters 
noted  that  they  generally  go  to  the 
central  time  zor  e  for  shops,  famj 
supplies  and  eq  iipment,  medical 
services  (includ  ing  the  major  hospital 
and  various  clii  ics),  and  entertainment. 
The  major  daily  newspaper  and  most 
radio  and  televi  iion  stations  come  from 
Bismarck.  The  r  lajor  airport  in  the  area 
is  in  Bismarck. 

A  number  of  (  ommenters  focused  on 
how  the  current  time  observance 
impacts  busines  s.  These  commenters 
focused  on  prob  lems  caused  by 
miscommunication,  lost  time  because  of 
different  office  <  nd  lunch  hours  across 
the  need  to  continually 
ippointments  are  on 


time  zones,  and 
clarify  whether 


central  or  moun  ain  time.  One 
commenter  note  d  that  the  de  facto 
standard  for  bus  iness  in  the  county  is 
central  time.  Sei  ^eral  ranchers  and 
farmers  stated  tl  lat  central  time  would 
be  more  conven  ent  and  efficient  for 
their  work. 

Many  commenters  noted  their 
personal  prefere  nee  for  central  time  and 
gave  detailed  ex  alanations  about  how  a 
change  would  n  ake  their  lives  easier 
and  less  confusing.  Some  of  these 

far  west  or  south  in  the 
ude  ranchers  and 
commenters  noted  that, 
jurposes,  most  people 


commenters  liv< 
county,  and  inc 
farmers.  Several 
for  all  practical 


in  Morton  Coun  y  already  live  their 
lives  on  central  ime. 

There  were  se  t^eral  comments  that 
central  time  would  benefit  students  and 
schools.  One  coinmenter  noted  that 

television  programming 
comes  from  Bisi  larck.  Others  noted  that 
most  higher  education  institutions  are 
in  the  central  zo  ne.  One  commenter 
noted  that  the  ir  ipact  on  sport 
scheduling  coul  1  be  beneficial  if  a 
change  were  ma  ie. 

The  Decision 

We  find  that  i 
"convenience  o 
the  western  port  i 
from  the  mountain 
zone.  Based  on 
county  is  very 
central  time  zonb 
and  Mandan  to 
goods  and  services, 
county  in  one 


would  suit  the 
commerce"  to  move 
ion  of  Morton  County 
to  the  central  time 
I  le  facts  presented,  the 
reliant  on  areas  in  the 
especially  Bismarck 
rovide  a  majority  of 
Having  the  entire 
tiine  zone  would  reduce 


confusion  and  would  make  the 
boundary  more  understandable. 

Other  Issues 

A  number  of  commenters  suggested 
that  the  time  zone  boundary  be  moved 
to  the  Montana  border  in  order  to  order 
to  end  confusion  over  time  observance 
in  the  State.  Several  noted  that  the  time 
zone  boundary  between  central  and 
mountain  time  already  extends  to  the 
Montana-North  Dakota  border  in  the 
northern  part  of  the  State  and  noted  that 
it  works  well.  This  broader  request  is 
outside  the  scope  of  this  present 
proceeding.  In  order  to  consider  a 
change  to  additional  counties,  we  would 
need  an  official  request  by  the  Coimty 
Cqmmissioners  of  the  affected  counties, 
the  Governor,  or  the  North  Dakota 
legislatiire. 

A  few  commenters  also  asked  us  to 
end  daylight  saving  time  observance  in 
the  State.  That  issue  is  also  outside  the 
scope  of  this  rulemaking.  Under  the 
Uniform  Time  Act,  a  State  is  free  to 
observe,  or  not  observe,  daylight  saving 
time.  If  it  chooses  to  observe,  it  must 
begin  and  end  its  observance  on  the 
federally-mandated  dates.  Commenters 
that  wish  to  be  exempted  from  daylight 
saving  time  should  explore  this  option 
with  their  state  representatives. 

Regulatory  Analysis  and  Notices 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26,  1979.) 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
regulatory  analysis  is  unnecessary.  The 
rule  primarily  affects  the  convenience  of 
individuals  in  scheduling  activities.  By 
itself,  it  imposes  no  direct  costs.  Its 
impact  is  localized  in  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
is  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  business,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  primarily  affects  individuals  and 
their  scheduling  of  activities.  Although 
it  will  affect  some  small  businesses,  not- 
for-profits,  and  perhaps,  several  small 
governmental  jurisdictions,  it  will  not 


be  a  substantial  number.  In  addition,  the 
change  should  have  little,  if  any, 
economic  impact.  I,  therefore,  certify 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  12612  and  have 
determined  that  this  rule  does  not  have 
sufficient  implications  for  federalism  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  final  rule  has  no  substantial  effects 
on  the  States,  or  on  the  current  Federal- 
State  relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C. 1531-1538)  and 
Executive  Order  12875,  enhancing  the 
Intergovernmental  Partnership,  (58  FR 
58093;  October  28,  1993)  govern  the 
issuance  of  Federal  regulations  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  or  more  in  any 
one  year  (adjusted  annually  for 
inflation).  This  rule  does  not  impose 
such  a  mandate. 

Taking  of  Private  Property 

This  rule  does  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliininate 
ambiguity,  and  reduce  biu'den. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviroimiental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Environment 

This  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  and, 
therefore,  an  environmental  impact 
statement  is  not  required. 

List  of  Subjects  in  49  CFR  Part  71 

Time  zones. 

■  For  the  reasons  discussed  above,  the 
Office  of  the  Secretary  amends  Title  49 
part  71  to  read  as  follows: 

PART  71 —[AMENDED] 

■  1 .  The  authority  citation  for  part  71 
continues  to  read: 

Authority:  Sees.  1-4,  40  Stat.  450,  as 
amended;  seel,  41  Stat.  1446,  as  amended; 
sees.  2-7,  80  Stat.  107,  as  amended;  100  Stat. 
764;  Act  of  Mar.  19,  1918,  as  amended  by  the 
Uniform  Time  Act  of  1966  and  Pub.  L.  97- 
449,  15  U.S.C.  260-267;  Pub.  L.  99-359;  Pub. 
L.  106-564,  15  U.S.C.  263,  114  Stat.  2811;  49 
CFR  159(a),  unless  otherwise  noted. 

■  2.  Paragraph  (a)  of  §  71.5,  Boundary 
line  between  central  and  mountain 
zones,  is  revised  to  read  as  follows: 

§  71 .5    Boundary  line  between  eastern  and 
central  zones. 

(a)  Montana-North  Dakota.  Beginning 
at  the  junction  of  the  Montana-North 
Dakota  boundary  with  the  boimdary  of 
the  United  States  and  Canada  southerly 
along  the  Montana-North  Dakota 
boundary' to  the  Missouri  River;  thence 
southerly  and  easterly  along  the  middle 
of  that  river  to  the  midpoint  of  the 
confluence  of  the  Missouri  and 
Yellowstone  Rivers;  thence  southerly 
and  easterly  along  the  middle  of  the 
Yellowstone  River  to  the  north 
boundary  of  T.  150  N.,  R.  104  W.;  thence 
east  to  the  northwest  comer  of  T.  150 
N.,  R.  102  W.;  thence  south  to  the 
southwest  comer  of  T.  149  N.,  R.  102 
W.;  thence  east  to  the  northwest  comer 
of  T.  148  N.,  R.  102  W.;  thence  south  to 
the  northwest  comer  of  147  N.,  R.  102 
W.;  thence  east  to  the  southwest  comer 
of  T.  148  N.,  R.  101  W.,  thence  south  to 


the  middle  of  the  Little  Missouri;  thence 
easterly  and  northerly  along  the  middle 
of  that  river  to  the  midpoint  of  its 
confluence  with  the  Missouri  River; 
thence  southerly  and  easterly  along  the 
middle  of  the  Missouri  River  to  the 
midpoint  of  its  confluence  with  the 
northern  land  boundary  of  Oliver 
County;  thence,  west  along  the  northern 
county  line  to  the  northwest  boundary; 
thence  south  along  the  western  county 
line  to  the  southwest  boundary;  thence 
west  along  the  northern  county 
boundary  of  Morton  County;  thence 
south  along  the  western  county  line  and 
then  east  and  south  along  the  southern 
county  boundary  to  the  intersection 
with  the  middle  of  the  Missoiuri  River; 
thence  south  and  east  along  the  middle 
of  the  Missouri  River  to  the  northern 
boundary  of  T.  130  N.,  R.  80  W.;  thence 
west  to  the  northwest  comer  of  T.  130 
N.,  R.  80  W.;  thence  south  to  the  North 
Dakota-South  Dakota  boundary;  thence 
easterly  along  that  boundary  to  the 
middle  of  the  Missouri  River. 
***** 

Issued  in  Washington,  DC  on  July  11,  2003. 
Norman  Y.  Mineta, 
Secretary. 
[FR  Doc.  03-18610  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  49tO-62-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  NHTSA— 03-15366] 

Consumer  information  Reguiations; 
Uniform  Tire  Quaiity  Grading 
Standards;  Correction 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Correcting  Amendment. 

SUMMARY:  On  June  12,  2003,  the 
National  Highway  Traffic  Safety 


Administration  published  a  correction 
to  the  treadwear  testing  procedures  of 
the  Uniform  Tire  Quality  Grading 
Standards  (UTQGS)  (68  FR  35184).  The 
section  heading  for  §  575.104  contains  a 
typographical  error. 

This  document  corrects  the 
typographical  error  in  the  §  575.104 
section  heading. 

DATES:  Effective  on  July  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Feygin,  Office  of  Chief  Counsel 
(Telephone:  202-366-2992)  (Fax:  202- 
366-3820),  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  On 

November  15,  1991,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  a  final  rule 
amending  the  treadwear  testing 
procedures  of  the  Uniform  Tire  Quality 
Grading  Standards  (UTQGS)  to  permit 
the  use  of  firont-wheel  drive  passenger 
cars,  as  well  as  light  trucks,  and  MPVs 
(56  FR  57988).  Previously,  UTQGS 
specified  testing  of  tires  using  only  rear- 
wheel  drive  passenger  cars.  The 
effective  date  of  the  amendment  was 
December  16,  1991.  However,  this  new 
language  was  later  inadvertently  deleted 
in  an  uiurelated  amendment.  The 
document  published  on  June  12,  2003 
corrected  NHTSA's  inadvertent  deletion 
of  that  regulatory  language.  However, 
the  section  heading  for  §  575.104 
contained  a  typographical  error.  This 
document  corrects  the  §  575.104 
heading. 

hi  FR  Doc.  03-14693  published  on 
June  12,  2003  (68  FR  35184)  make  the 
following  correction.  On  page  35185,  in 
the  first  column,  the  section  heading  is 
corrected  to  read  as  follows: 

§  575.1 04    Uniform  tire  quality  grading 
standards. 

Issued:  July  16,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-18513  Filed  7-21-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatloh  Administration 


14  CFR  Part  71 

[Docket  No.  FAA 
Docket  No.  03-A$O-10] 


2003-15532;  Airspace 


Proposed  Establishment  of  Class  D 
Airspace;  Columbus,  MS 


AGENCY:  Federa 
Administration 
action:  Notice 


Aviation 
(FAA),  DOT. 
proposed  rulemaking. 


(if 


SUMMARY:  This  i  lotice  proposes  to 
establish  Class  1 )  airspace  at  Columbus. 
MS.  A  federal  c  )ntract  tower  with  a 
weather  reportii  ig  system  is  being 
constructed  at  t  le  Golden  Triangle 
Regional  AirpoiL  Therefore,  the  airport 
will  meet  criteri  a  for  Class  D  airspace. 
Class  D  surface  u^ea  airspace  is  required 
when  the  centre  1  tower  is  open  to 
contain  Standax  d  Instrument  Approach 
Procedures  (SL/^  Ps)  and  other 
Instrument  Flig  »t  Rules  (IFR)  operations 
at  the  airport.  T  lis  action  would 
establish  Class  1 )  airspace  extending 
upward  from  th  ?  surface  to  and 
including  2,800  feet  MSL  within  a  4.1- 
mile  radius  of  the  airport. 

DATES:  Commei]  ts  must  be  received  on 
or  before  Angus :  21 ,  2003. 

ADDRESSES:  Sen  d  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  De  jartment  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  5W.,  Washington,  DC 
20590-0001.  Yc  u  must  identify  the 
docket  number  ='AA-2003-15532/ 
Airspace  Docke  No.  03-ASO-lO,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
httpJ/dms.dot.^  ov.  You  may  review  the 
public  docket  c(  ntaining  the  proposal, 
any  comments  r  ?ceived.  and  any  final 
disposition  in  p  ;rson  in  the  Dockets 
Office  between  '  I  a.m.  and  5  p.m., 
Monday  througl  i  Friday,  except  Federal 
holidays.  The  D  jcket  office  (telephone 
1-800-647-552  ')  is  on  the  plaza  level 
of  the  Departme  it  of  Transportation 
NASSIF  Buildirg  at  the  above  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  PO  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5627. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15532/Airspace 
Docket  No.  03-ASO-lO."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 


Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futtire 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677. 
to  request  a  copy  of  Advisory  Circular 
No.  11-2  A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Columbus, 
MS.  Class  D  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  of  the  earth  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (l)is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (»ir). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASO  MS  D    Columbus  Golden  Triangle,  MS 

INEWl 

Golden  Triangle  Regional  Airport,  MS 
(Lat.  33°27'01''  N,  long.  88°35'29'  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,800  feet  MSL 
within  a  4.1-mile  radius  of  the  Golden 
Triangle  Regional  Airport;  excluding  that 
airspace  within  the  Columbus  AFB  Class  C 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on  luly  10, 
2003. 
Walter  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  03-18515  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[CO-001 -0072b;  FRL-7522-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Colorado;  Fort  Collins  Carbon 
Monoxide  Redeslgnation  to 
Attainment,  Designation  of  Areas  for 
Air  Quality  Planning  Purposes,  and 
Approval  of  Related  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  On  August  9,  2002,  the 
Governor  of  Colorado  submitted  a 
request  to  redesignate  the  Fort  Collins 
"moderate"  carbon  monoxide  (CO) 
nonattainment  area  to  attaiimient  for  the 
CO  National  Ambient  Air  Quality 
Standard  (NAAQS).  The  Governor  also 
submitted  a  CO  maintenance  plan.  With 
the  maintenance  plan,  the  Governor 
submitted  revisions  to  Colorado's 
Regulation  No.  11  "Motor  Vehicle 
Emissions  Inspection  Program",  and 
Colorado's  Regulation  No.  13 
"Oxygenated  Fuels  Program".  In  this 
action,  EPA  is  proposing  approval  of  the 
Fort  Collins  CO  redeslgnation  request, 
the  maintenance  plan,  and  the  revisions 
to  Regulation  No.  11  and  Regulation  No. 
13. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
redeslgnation  request  and  maintenance 
plan  for  the  Fort  Collins  CO 
nonattainment  area,  along  with  the 
revisions  to  Regulation  No.  11  and 
Regulation  No.  13.  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
21, 2003. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
^Slr,  United  States  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  VIII,  Air 
Program,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466 
f  OR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466, 
Telephone  number  (303)  312-6479. 


SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  Jun&23.  2003. 
Robert  E.  Roberts,  ^ 

Regional  Administrator.  Region  VIIl. 

[PR  Doc.  03-18302  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-92-200324  (b);  FRL-7534-1] 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Jacksonville  Area  Maintenance  Plan 
Update 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  Florida  Department  of 
Environmental  Protection  (FDEP)  on 
December  20,  2002.  This  SIP  revision 
satisfies  the  requirement  of  the  Clean 
Air  Act  (CAA)  for  the  second  10-year 
update  for  the  Jacksonville  area  (Duval 
County)  1-hour  ozone  maintenance 
plan.  In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
conunents,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  docimient.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  conmients  must  be 
received  on  or  before  August  21,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Heidi  LeSane, 
Regulatory  Development  Section.  Air 
Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Envirorunental  Protection  Agency 
Region  4,61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
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electronically,  or  through  hand 
delivery /couri(  sr.  Please  follow  the 
detailed  instru  :tions  described  in  the 
direct  final  rul  ?,  Supplementary 
Information  se:tion  [Part  (I)(B){l)(i) 
though  (iii)]  which  is  published  in  the 
Rides  section  c  f  this  Federal  Register 
FOR  FURTHER  irFORMATION  CONTACT: 
Heidi  LeSane,  Air,  Pesticides  &  Toxics 
Management  Division,  Air  Planning 
Branch,  Regulatory  Development 
Section,  Envirc  nmental  Protection 
Agency  Region  4,  AUanta  Federal 
Center,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303-  «960.  Mrs.  LeSane's 
phone  number  is  404-562-9035.  She 
can  also  be  rea(  :hed  via  electronic  mail 
at  lesane.heidii  ^epa.gov,  or  Lynorae 
Benjamin,  Air,  Pesticides  &  Toxics 
Management  D  vision.  Air  Planning 
Branch,  Air  Qu  dity  Modeling  & 
Transportation  Section,  Environmental 
Protection  Agency  Region  4,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
Adanta,  Georgi  i  30303-6960.  Ms. 
Benjamin's  phc  im^atllnber  is  404-562- 
9040.  She  can.a  Iso  be  reached  via 
electronicjaml  at 
bewqatifTlynor  je@epa.gov. 

SUPPLEMErrrARV  INFORMATION:  For 

addidonal  infocmation  see  the  direct 
final  rule  whicl  i  is  published  in  the 
Rules  section  o:  this  Federal  Register. 

Dated:  July  9.  2  303. 
A.  Stanley  Meibu  rg. 

Acting  Regional  J-  dministmtor,  Region  4. 
[FR  Doc.  03-18501  Filed  7-21-03;  8:45  am] 

BtLUNG  COOe  6560-!  0-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  67$ 
[I.D.  071603A] 
PIN  0648-AR31 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Allocation  of  Pacific 
Cod  Among  Fijced  Gear  Sectors 


AGENCY:  Nation  J 

Service  (NMFS) 

Atmospheric 

Commerce. 

ACTION:  Notice  c  f  availability;  request 

for  comments. 


Marine  Fisheries 
National  Oceanic  and 
Administration  (NOAA), 


summary:  The  North 
Management  Cquncil 


Pacific  Fishery 
(Council)  has 


submitted  Amendment  77  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  This  amendment 
would  continue  to  apportion  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI)  Pacific  cod  total  allowable 
catch  (TAG)  among  the  fixed  gear 
sectors.  In  addition,  the  amendment 
would  further  split  the  pot  sector  share 
of  the  TAG  between  pot  catcher/ 
processors  and  pot  catcher  vessels. 
Amendment  77  is  intended  to  maintain 
the  stability  of  the  fixed  gear  Pacific  cod 
fishery.  Comments  from  the  public  are 
welcome. 

DATES:  Comments  on  Amendment  77 
must  be  submitted  by  September  22, 
2003. 

ADDRESSES:  Comments  on  the  FMP 
amendments  should  be  sent  to  Sue 
Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Jimeau,  AK,  99802,  Attn: 
Lori  Durall,  or  delivered  to  room  420  of 
the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Comments  may  also 
be  sent  via  facsimile  (fax)  to  907-586- 
7557.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  Amendment  77  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  for 
the  amendment  may  be  obtained  from 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  MoUett,  907-586-7462  or 
Nina .  MoUett®noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  FMP  amendment  it 
prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  amendment,  immediately 
publish  a  notice  in  the  Federal  Register 
that  the  amendment  is  available  for 
public  review  and  comment. 

Amendment  77  was  adopted  by  the 
Council  at  its  June  2003  meeting.  If 
approved  by  NMFS,  this  amendment 
would  replace  Amendment  64,  which 
expires  on  December  31,  2003. 
Amendment  77  would  allocate  the  51 
percent  fixed  gear  share  of  the  BSAI 


TAG  among  its  four  components  as 
follows: 

•  80  percent  to  catcher/processors 
using  hook-and-line  gear; 

•  0.3  percent  to  catcher  vessels  using 
hook-and-line  gear; 

•  15  percent  to  catcher  vessels  using 
pot  gear; 

•  3.3  percent  to  pot  catcher/ 
processors  using  pot  gear;  and 

•  1.4  percent  to  catcher  vessels  under 
60  ft  length  overall  (LOA),  using  either 
pots  or  hook-and-line  gear. 

This  represents  a  change  from  the 
status  quo  because  the  existing  18.3 
percent  allocation  to  pot  vessels  would 
be  split  between  the  two  sectors  of  that 
fleet,  15  percent  to  pot  catcher  vessels 
and  3.3  percent  to  pot  catcher/processor 
vessels.  This  division  would  be  based 
on  each  sector's  historical  catch 
between  1998  and  2001,  and  reflects  the 
growth  in  the  pot  catcher  vessel  sector 
in  recent  years. 

Specific  provisions  for  the 
reallocation  of  unharvested  amounts  of 
these  allocations  to  other  vessels  using 
hook-and-line  or  pot  gear  would 
continue  to  be  set  forth  in  regulations. 

Public  comments  are  being  solicited 
on  the  amendment  through  the  end  of 
the  comment  period  stated  in  this  NO  A; 
a  proposed  rule  that  would  implement 
the  amendment  may  be  published  in  the 
Federal  Register  for  public  comment 
following  NMFS'  evaluation  vmder  the 
Magnuson-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  amendment  in 
order  to  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendment.  All  comments  received  by 
the  end  of  the  comment  period  on  the 
amendment,  whether  specifically 
directed  to  the  amendment  or  to  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision; 
comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendment.  To  be  considered, 
comments  must  be  received  not  just 
postmarked  or  otherwise  transmitted  by 
close  of  business  on  the  last  day  of  the 
comment  period  specified  in  this  NOA. 

Dated:  July  17.  2003. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  03-18617  Filed  7-21-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siuslaw  Resource  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siuslaw  Resource 
Advisory  Committee  will  meet  in 
Florence,  OR.  The  purpose  of  the 
meeting  is  to  determine  how  to  spend 
Title  II  Payments  to  Counties  Funds. 
The  agenda  includes:  Finalization  of  FY 
2004  projects  and  a  public  forum. 

DATES:  The  meeting  will  be  held  July  31, 

2003  beginning  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Siuslaw  Valley  Fire  and  Rescue 

Station,  2625  Hwy  101,  Florence,  OR 

97439. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Stajiley,  Community 
Development  Specialist,  Siuslaw 
National  Forest,  541/750-7210  or  write 
to  Forest  Supervisor,  Siuslaw  National 
Forest,  PO  Box  1148,  Gorvallis,  OR 
97339. 

SUPPLEMENTARY  INFORMATION:  A  public 
input  period  will  begin  at  12:15  p.m. 
The  meeting  is  expected  to  adjourn  at  1 
p.m. 

Dated:  July  16,  2003. 
Joni  Quarnstrom, 
Acting  Forest  Supervisor. 
[FR  Doc.  03-18587  Filed  7-21-03;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Task  Force  on  Agricultural  Air  Quality 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Task  Force  on 
Agricultiu-al  Air  Quality  will  meet  to 
continue  discussions  on  critical  air 
quality  issues  in  relation  to  agriculture. 
Special  emphasis  will  be  placed  on 
obtaining  a  greater  understanding  about 
the  relationship  between  agricultural 
production  and  air  quality.  The  meeting 
is  open  to  the  public;  a  draft  agenda  of 
the  meeting  is  attached. 
DATES:  The  meeting  will  convene 
Thursday,  August  28.  2003,  at  8:30  a.m., 
continue  until  5  p.m.,  and  will  resimie 
Friday,  August  29,  2003,  from  8:15  a.m. 
to  1  p.m.  Individuals  with  written 
materials,  and  those  who  have  requests 
to  make  oral  presentations,  should 
contact  the  Natural  Resources 
Conservation  Service,  at  the  address 
below,  on  or  before  August  19,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Renaissance  Tulsa  Hotel  and 
Convention  Center,  6808  South  107th 
East  Avenue,  Tulsa,  Oklahoma, 
telephone:  (918)  307-4024.  Written 
material  and  requests  to  make  oral 
presentations  should  be  sent  to  Dr.  Beth 
Sauerhaft,  USDA-NRCS,  Post  Office 
Box  2890,  Room  6158,  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  should  be 
directed  to  Dr.  Beth  Sauerhaft, 
Designated  Federal  Official;  telephone: 
(202)  720-8578;  fax:  (202)  720-2646;  e- 
mail:  Beth.Sauerhaft@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
Task  Force  on  Agricultural  Air  Quality, 
including  any  revised  agendas  for  the 
August  28  and  29,  2003,  meeting  that 
occur  after  this  Federal  Register  Notice 
is  published,  may  be  found  on  the 
World  Wide  Web  at  http:// 
fargo.nserl.purdue.edu/facd. 

Draft  Agenda  of  the  August  28  and  29, 
2003,  Meeting  of  the  AAQTF 

A.  Welcome  to  Oklahoma 

•  Local  and  NRCS  Officials 

B.  Discussion  of  May  minutes 

C.  Discussion  of  National  Emissions 

Inventory  of  Ammonia  from  Animal 
Husbandry 

D.  Discussion  of  USDA-NASA 

opportunities  for  collaboration 

E.  EPA  update 

F.  Subcommittee  Presentations 

•  Emerging  Issues  Committee 

•  Research  Committee 


•  Policy  Committee 

•  Education/Technology  Transfer 
Committee 

G.  US  Forest  Service  Healthy  Forest 
Initiative 

H.  Invited  Speaker 

I.  Next  Meeting,  Time/Place 

G.  Public  Input  (Time  will  be  reserved 
before  lunch  and  at  the  close  of 
each  daily  session  to  receive  public 
comment.  Individual  presentations 
will  be  limited  to  5  minutes). 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  give  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
Beth  Sauerhaft  no  later  than  August  19, 
2003.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  committee  in  advance  of 
the  meeting,  that  person  should  subfnit 
30  copies  to  Beth  Sauerhaft  no  later  than 
August  19,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Beth  Sauerhaft. 

USDA  prohibits  discrimination  in  its 
programs  and  activities  on  the  basis  of 
race,  color,  national  origin,  gender, 
religion,  age,  sexual  orientation,  or 
disability.  Additionally,  discrimination 
on  the  basis  of  political  beliefs  and 
marital  or  family  status  is  also 
prohibited  by  statutes  enforced  by 
USDA  (not  all  prohibited  bases  apply  to 
all  programs).  Persons  with  disabilities 
who  requfre  alternate  means  for 
communication  of  program  information 
(braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA's  Target 
Center  at  (202)  720-2000  (voice  and 
TDD).  The  USDA  is  an  equal 
opportunity  provider  and  employer. 

Signed  in  Washington,  DC,  on  July  10. 
2003. 
Bruce  I.  Knight, 

Chief.  Natural  Resources  Conservation 

Service. 

|FR  Doc.  03-18506  Filed  7-21-03;  8:45  am] 

BILUNG  COOE  3410-16-F 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Submission  for  0MB  Review; 
Comment  Request 


The  United 
Trademark  Of  i 
submitted  to 
and  Budget  (0^8) 
following  pro 
information  udder 
Paperwork  Requction 
Chapter  35). 

Agency:  Unijed 
Trademark  Off 

Title:  Requirements 
Applications 
Sequence  and/br 
Disclosures. 

Form  Numbirf. 


Jtates  Patent  and 
ce  (USPTO)  has 
e  Office  of  Management 
for  clearance  the 
f^sal  for  collection  of 

the  provisions  of  the 
Act  (44  U.S.C. 

States  Patent  and 
ce  (USPTO). 

for  Patent 
Containing  Nucleotide 
Amino  Acid  Sequence 


s):  None. 
Agency  Appkoval  Number:  0651- 


0024. 

Type  of  Reqiiest 
currently  appn  ved 

Burc/eji:29,8J6 

Number  of  R  ^spondents 


dis: 


responses  per 
Avg.  Hours 
estimates  that  i 
approximately 
(1.33  hours)  to 
information 
listing,  and  su 
USPTO  also 
the  public 
prepare  and  su 
on  compact 
approximately 
to  prepare  and 
electronically 
Needs  and 
submitting 
national  and 
biotechnology 
outlined  in  37 
World 

Organization 
(1998).  Appli 
of  the  sequence 
standard  forma 


Fen 


Intellect  lal 


is  in  computer 
sequence  listinj , 
paper,  CD,  or  e 
Internet.  The 
listings  to 
associated 
the  publication 
issued  patents, 
data  when 
patent  applicatijons 
sequence  listin 

Affected 
households,  bu 
profits,  not-for- 
the  Federal 
local,  or  tribal 


Revision  of  a 
collection, 
hours  annually. 
.•23,750 


year. 

Response:  The  USPTO 
will  take  the  public 
hour  and  20  minutes 
gather  the  necessary 
pr  spare  the  paper  sequence 
lit  it  to  the  USPTO.  The 
estimates  that  it  will  take 
appi  Dximately  1  hour  to 
)mit  a  sequence  listing 

(CD)  and 
10  minutes  (0.17  hours) 
jubmit  a  sequence  listing 
olver  the  Internet. 

The  guidelines  for 
sequence  listing  data  for 
in  ernational 
patent  applications  are 
CFR  1.821-1.825  and 
Property 
(VyiPO)  Standard  ST.25 
icapts  must  submit  a  copy 
listing  in  the  prescribed 
and  another  copy  that 
•  eadable  form.  The 
,s  may  be  submitted  on 
hctronically  over  the 
U  jPTO  uses  the  sequence 
deter  nine  the  patentability  of 
appl  cations  and  to  support 
of  applications  and 
f\pplicants  use  sequence 
prep  iring  biotechnology 

and  may  also  search 
s  after  publication. 
Pubvc:  Individuals  or 
inesses  or  other  for- 
)rofit  institutions,  farms, 
Govjernment,  and  state, 
g  avernments. 


Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  the  Chief 
Information  Officer,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division,  703-308- 
7400,  U.S.  Patent  and  Trademark  Office, 
PO  Box  1450,  Alexandria,  VA  22313, 
Attn:  CPK  3  Suite  310;  or  by  e-mail  at 
susan.6rovv7i@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  August  21,  2003,  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street  NW.,  Washington,  DC 
20503. 

Dated:  July  15.  2003. 
Susan  K.  Bro%vn, 

Records  Officer.  USPTO.  Office  of  the  Chief 
Information  Officer.  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
|FR  Doc.  03-18585  Filed  7-21-03;  8:45  am] 

BILLING  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Open  Meeting  on  Department  of 
Defense  Directive  1344.7,  "Personal 
Commercial  Solicitation  on  DoD 
Installations" 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness), 
DoD. 

ACTION:  Notice  of  opportunity  to 
comment  and  public  meeting. 

SUMMARY:  The  Office  of  the  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness  (OUSD(P&R))  is  announcing 
the  opportunity  to  provide  comment  on 
the  existing  Department  of  Defense 
Directive  (DoDD)  1344.7,  "Personal 
Commercial  Solicitation  on  DoD 
Installations,"  dated  February  13, 1986. 
The  Department  will  only  consider  the 
comments  submitted  in  writing  and 
provided  by  those  in  attendance  as  it 
completes  its  review  of  the  Directive. 
DATES:  August  22nd.  9  a.m.-12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Drew  Model  School  in  the  Cafeteria/ 
Multipurpose  Room,  located  at  3500  S. 
23rd  St,  Ariington,  VA  22206. 


FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Michael  A.  Pachuta  at  (703) 
602-4994  or  Mr.  James  M.  Ellis  at  (703) 
602-5009. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  is  in  the  process 
of  rewrriting  the  existing  policy 
governing  "Personal  Commercial 
Solicitation  on  DoD  Installations,"  and 
is  soliciting  comments  addressipg  any 
potential  changes  OSD  should  make  to 
DoDD  1344.7.  A  copy  of  the  existing 
Directive  may  be  found  at  the  following 
Web  site  address:  http://www.dtic.mil/ 
whs/directives/corres/pdf/ 
dl344  7wch2_02 1 386/dl  344  7p.pdgf.  We 
welcome  your  comments  on  any  aspect 
of  this  document.  If  you  recommend 
adding  or  deleting  any  provisions, 
please  explain  why  succinctly.  All  oral 
comments  at  the  public  meeting  will  be 
limited  to  5  minutes  per  individual/ 
organization  represented.  Accompany 
any  oral  comments  with  a  written 
summary  to  be  submitted  to  OUSD(P&R) 
at  the  beginning  of  the  meeting. 

All  written  comments  must  be 
submitted  no  later  than  August  22,  2003 
to  be  considered,  and  must  include  full 
name,  address  and  telephone  number  of 
the  sender  or  a  knowledgeable  point  of 
contact.  If  possible,  please  send  an 
electronic  version  of  the  comments 
either  on  a  3V2  inch  DOS  format  floppy 
disk,  or  by  e-mail  to  the  addresses  listed 
below,  in  Adobe  Acrobat  Portable 
Document  Format  (PDF)  or  Microsoft 
Word.  Because  of  staffing  and  resource 
limitations  we  cannot  accept  comments 
by  facsimile,  and  all  comments  and 
content  are  to  be  limited  to  8.5"  wide  by 
11"  high  vertical  page  orientation. 
Additionally,  if  identical/duplicate 
comment  submissions  are  submitted 
both  electronically  and  in  paper  format, 
each  submission  should  clearly  indicate 
that  it  is  a  duplicate  submission.  In  each 
comment,  please  specify  the  section  of 
the  existing  DoDD  1344.7  to  which  the 
comment  applies.  Written  comments 
can  be  addressed  to  either  Colonel 
Michael  A.  Pachuta 

(Michael. pachuta@osd.milj  or  Mr.  James 
M.  Ellis  (james.ellis@osd.mil),  at  DUSD 
(MC&FP),  1745  Jefferson  Davis 
Highway,  Suite  302,  Arlington,  VA 
22202. 

Dated:  July  15.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc.  03-18508  Filed  7-21-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Designation  of  Local  Redevelopment 
Authority  or  Former  Fort  Ritchie 
Military  Reservation 

AGENCY:  Office  of  Economic 
Adjustment,  DOD 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides  the 
point  of  contact,  address,  and  telephone 
number  for  the  Local  Redevelopment 
Authority  (LRA)  responsible  for 
developing  the  redevelopment  plan  for 
the  Fort  Ritchie  Military  Reservation, 
Cascade,  Maryland;  and  for  directing  the 
implementation  of  such  plan. 
Representatives  of  state  and  local 
governments  interested  in  reuse  of  the 
installation  should  contact  the 
organization  listed.  The  following 
information  will  be  published  in  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  Fort 
Ritchie. 

Installation  Name:  Fort  Ritchie 
Military  Reservation. 

LRA  Name:  PENMAR  Development 
Corporation. 

Point  of  Contact:  Mr.  Richard  Rook, 
Executive  Director. 

Address:  P.O.  Box  699,  Cascade,  MD 
21719. 

P/jone;  (301)  241^050. 
EFFECTIVE  DATE:  July  22  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Office  of  Economic 
Adjustment,  400  Army  Navy  Drive, 
Suite  200,  Arlington,  VA  22202,  (703) 
604-6020. 

Dated:  July  15,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  03-18507  Piled  7-21-03:  8:45  amj 

BILLING  CODE  S001-Oe-« 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Fernald  . 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Fernald.  The  Federal 
Advisory  Conmiittee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Thursday,  August  14,  2003;  6:30 
p.m.-9  p.m. 


ADDRESSES:  Crosby  Senior  Center,  8910 
Willey  Road,  Harrison,  OH. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Samo,  The  Perspectives  Group, 
Inc.,  1055  North  Fairfax  Street,  Suite 
204,  Alexandria,  VA  22314,  at  (703) 
837-1197,  ore-mail 
djsamo@theperspectivesgroup.com. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:30  p.m.— Call  to  Order 

6:30-7  p.m. — Chair's  Remarks,  Ex 

Officio  Announcements  and  Updates 
7-7:30  p.m — Review  and  Approve 

Response  to  Natural  Resource 

Damages  Recommendations 
7:30-8  p.m. — Review  and  Approve 

Response  to  Records  Letter  from  Jessie 

Roberson 
8-8:45  p.m.— Results  of  Multi-Use 

Educational  Facility  Strategic 

Planning 

8:45-9  p.m. — Public  Comment 
9  p.m. — Adjoiu-n 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  Chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  Chair  at  the  address 
or  telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  the  Fernald 
Citizens'  Advisory  Board,  %  Phoenix 
Environmental  Corporation,  MS-76, 
Post  Office  Box  538704,  Cincinnati,  OH 
43253-8704,  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 


Issued  at  Washington,  DC,  on  July  16, 
2003. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[PR  Doc.  03-18604  Piled  7-21-03;  8:45  am) 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

[Docket  No.  RPOO-70-001] 

Algor>quln  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

July  16.  2003. 

Take  notice  that  on  July  8,  2003, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  October  1, 
2003: 

First  Revised  Sheet  No.  21B 
Sheet  Nos.  42-49 
Original  Sheet  No.  50 
Original  Sheet  No.  51 
Original  Sheet  No.  52 
Original  Sheet  No.  53 
Sheet  Nos.  54-88 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  fovu 
negotiated  rate  agreements  resulting 
from  its  open  season  and  reverse  open 
season  (together,  G  System  Open 
Season)  for  capacity  on  Algonquin's  G 
System  in  southeastern  Massachusetts. 
These  tariff  sheets  reflect  Algonquin's 
negotiated  rate  transactions  with 
(OO)New  England  Gas  Company — Fall 
River;  (ii)  New  England  Gas  Company — 
Rhode  Island;  (iii)  Colonial  Gas 
Company  d/b/a  Keyspan  Energy 
Delivery  New  England;  and  (iv)  Calpine 
Energy  Services  LP  ("Calpine  Energy"). 
Algonquin  states  that  it  is  also  filing  a 
copy  of  the  Capacity  Turnback 
Agreement  among  Algonquin  and 
Calpine  Energy,  Dighton  Power 
Associates  Limited  Partnership,  and 
Tiverton  Power  Associates  Limited 
Partnership  that  resulted  from  the  G 
System  reverse  open  season. 

Algonquin  requests  that  the 
Commission  accept  this  filing  by  August 
8,  2003.  In  addition,  Algonquin  requests 
that  the  Commission  grant  waiver  of  the 
notice  requirement  in  Section  154.207 
of  the  Commission's  regulations,  18  CFR 
154.207,  and  any  other  waivers  of  the 
Commission's  regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  and 
the  agreements  to  be  made  effective  as 
proposed. 
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desiring  to  be  heard  or  to 
should  file  a  motion 
a  protest  with  the 
Regulatory  Conmiission, 
,  NE.,  Washington,  DC 

with  §385.214  or 
Commission's  Rules  and 

such  motions  or 
>e  filed  in  accordance 
of  the  Commission's 
Pj'otests  will  be  considered 
in  determining  the 
to  be  taken,  but  will 
protestants  parties  to 
s.  Any  person  wishing  to 
must  file  a  motion  to 
filing  is  available  for 
Cjommission  in  the  Public 
or  may  be  viewed  on 
s  Web  site  at  http:// 
losing  the  "FERRIS"  link, 
number  excluding  the 
in  the  docket  number 
he  document. 
,  please  contact  FERC 
at 

erc.gov  or  toll- 
-3676,  or  TTY,  contact 
The  Commission 

electronic  filings. 
.2001(a)(l)(iii)andthe 
the  Commission's  Web 
e-Filing"  link. 
July  21,  2003. 


Dcte 

Magalie  R.  Salas , 

Secretary. 

[FR  Doc.  03-186*5  Filed  7-21-03;  8:45  am] 

nUMG  CODE  6717-  01-P 


DEPARTMENT!  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP08-24a-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 


tiat 


July  16,  2003. 

Take  notice 
Columbia  Gas 
(Columbia)  ten^iered 
its  FERC  Gas 
Volume  No.  1 , 
tariff  sheets,  w 
date  of  August 

Fourth  Revised 
Second  Revised 
Second  Revised 
Second  Revised 
Second  Revised 


Tiiriff, 


ith 


on  July  11,2003, 
ransmission  Corporation 
for  filing  as  part  of 
Second  Revised 
he  following  revised 

a  proposed  effective 
5, 2003: 

sheet  1 
5  he 
She 
5  he 


No.  320 

eet  No.  410 

eet  No.  413 

eet  No.  415 

^heet  No.  416 


Columbia  states  that  it  is  making  this 
filing  in  compliance  with  an  order 
issued  on  June  11,  2003  by  the 
Commission  in  Nicole  Gas  Production 
Ltd.  in  Docket  No.  RP03-243  (103  FERC 
H  61,328  (2003)).  The  tariff  sheets  in  the 
instant  filing  are  being  filed  to  clarify 
obligations  with  respect  to  the 
construction  and  installation  of  meters 
and  measuring  stations  and  to  clarify 
objections  with  respect  to  the 
responsibility  for  payment  of  the  cost  of 
the  construction  and  ins!allation  of 
those  facilities.  Columbia  is  also  adding 
tariff  language  that  addresses  the 
methodology  for  determining  quantities 
of  gas  deliveries  when  no  there  is  no 
meter. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  23,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18666  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-371-001] 

Destin  Pipeline  Company,  LLC; 
Notice  of  Compliance  Filing 

July  16,  2003. 

Take  notice  that  on  July  10,  2003, 
Destin  Pipeline  Company,  L.L.C. 
(Destin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  revised  tariff  sheets  as  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  July  1,  2003.. 

Destin  states  that  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
June  25,  2002,  in  Docket  No.  RP03-371- 
000. 

Destin  states  that  copies  of  this  filing 
are  being  served  on  all  parties  to  the 
proceeding  in  Docket  No.  RP03-371- 
000,  affected  shippers  emd  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestcmts  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the  " 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conmiission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  July  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18669  Filed  7-21-03;  3:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-32a-060] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

July  16,  2003. 

Take  notice  that  on  July  11,  2003,  Gulf 
South  Pipeline  Company,  LP  (Gulf 
South)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  Amendment  to  the  NNS  Agreement 
executed  between  Gulf  South  and 
Willmut  Gas  &  Oil  Company  to  include 
the  MDQ  reduction  provisions 
contained  in  Gulf  South's  tariff.  Gulf 
South  states  that  this  filing  is  being 
submitted  in  compliance  with  the 
Commission's  order  issued  on  July  2, 
2003,  104  FERC  1161,029  (2003). 

Gulf  South  states  that  it  has  served 
copies  of  this  filing  upon  all  parties  on 
the  official  service  list  created  by  the 
Secretary  for  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  July  23,  2003. 

Dated: 
Magalie  R.  Salas, 
Secretary. 

[FR  Doc.  03-18672  Filed  7-21-03;  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-336-002] 

Gulfstream  Natural  Gas  System,  LL.C.; 
Notice  of  Negotiated  Rate 

July  16,  2003. 

Take  notice  that  qn  July  8,  2003, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1 ,  Original  Sheet  No.  8H,  reflecting 
an  effective  date  of  July  1,  2003. 

Gulfstream  states  that  this  filing  is 
being  made  to  implement  a  Park 
negotiated  rate  transaction  under  Rate 
Schedule  PALS  pursuant  to  Section  31 
of  the  General  Terms  and  Conditions  of 
Gulfstream's  FERC  Gas  Tariff. 
Gulfstream  also  states  that  the  tariff 
sheet  being  filed  herewith  identifies  and 
describes  the  negotiated  rate  agreement, 
including  the  exact  legal  name  of  the 
relevant  shipper,  the  negotiated  rate,  the 
rate  schedule,  the  contract  term,  and  the 
Maximum  Park  Quantity. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to  "^ 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
MTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 


Comment  Date:  July  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18668  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  , 

[Docket  No.  RPOO-337-006] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

July  16,  2003. 

Take  notice  that  on  July  10,  2003, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below: 

Original  Sheet  No.  8 
Sheet  No.  9  (Reserved) 
Original  Sheet  No.  69-B 
Original  Sheet  No.  69-C 
Original  Sheet  No.  69-D 
Original  Sheet  No.  69-E 
Original  Sheet  No.  69-F 
First  Revised  Sheet  No.  200 
First  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  202 
Original  Sheet  No.  214 
Sheet  Nos.  215-299  (Reserved) 
Second  Revised  Sheet  No.  305 
Original  Sheet  No.  339 
Original  Sheet  No.  340 
Original  Sheet  No.  341 
Original  Sheet  No.  342 
Sheet  Nos.  343-349  (Reserved) 
Second  Revised  Sheet  No.  402 

Kern  River  states  that  the  piupose  of 
this  filing  is  to  comply  with  the 
Commission's  Jime  25,  2003  Order  in 
this  proceeding  (1)  by  submitting 
revised  tariff  sheets  pertaining  to  Kern 
River's  existing  segmentation 
provisions;  and  (2)  by  submitting  actual 
tariff  sheets  to  implement  Kern  River's 
proposed  park  and  loan  service. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


43348 


Federal  Register / Vol.  68,  No.  140 /Tuesday,  July  22,  2003 /Notices 


This  filing  is 
Commission 
Room  or  may 
Conunission's 
www.ferc.gov 
Enter  the  docltet 
last  three 
field  to  access 
assistance, 
Support  at 


plea 


Available  for  review  at  the 

the  Public  Reference 
)e  viewed  on  the 
Web  site  at  http:// 
asing  the  "FERRIS"  link, 
number  excluding  the 
s  in  the  docket  number 
the  document.  For 
se  contact  FERC  Online 


FERCOnlineS^pport@ferc.gov  or  toll- 
8-3676,  or  TTY,  contact 
865B.  The  Commission 
encovxages  electronic  filings. 
.2001(a)(l)(iii)  and  the 
the  Commission's  Web 
e-Filing"  link. 
:  July  22,  2003. 


free  at  (866)  2 
(202)  502-i 
strongly 
See  18  CFR 
instructions 
site  under  the 
Protest  Date. 


385 
oil 


Magalie  R.  Sala  >, 

Secretary. 

[FR  Doc.  03-18^63  Filed  7-21-03;  8:45  am) 

BILLING  CODE  671^  -01 -P 


DEPARTMEN 


OF  ENERGY 


Federal  Energ  y  Regulatory 
Commission  T 

[Docket  No.  Rp49-17fr-089] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

July  16,  2003. 

Take  notice  hat  on  July  11,  2003, 
Natiu^al  Gas  Pi  jeline  Company  of 
America  (Natu  ral)  tendered  for  filing 
with  the  Feder  il  Energy  Regulatory 
Commission  (Conunission),  to  become 
part  of  its  FERi :  Gas  Tariff,  Sixth 
Revised  Volun  e  No.  1,  Original  Sheet 
No.  26W.31a,  IQ  be  effective  July  1, 
2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  imp  lement  an  amendment  to 
an  existing  ne^  otiated  rate  transaction 
entered  into  bj  Natural  and  Occidental 
Energy  Market  ng.  Inc.  under  Natural's 
Rate  Schedule  FTS  pursuant  to  Section 
49  of  the  Gene:  al  Terms  and  Conditions 
of  Natural's  Tariff. 

Natural  state  s  that  copies  of  the  filing 
are  being  maih  d  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP' 19-176. 

Any  person  i  lesiring  to  be  heard  or  to 
protest  said  fill  ng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accoi  dance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  A  1  such  motions  or 
protests  must  t  e  filed  in  accordance        ^ 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  ad  ion  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  thjree  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  July  23,  2003. 
Magalie  R.  Salas, 
Secretary. 
[FR  Doc.  03-18673  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-1 055-000] 

Rocky  Mountain  Natural  Gas  & 
Electric,  LLC;  Notice  of  Filing 

July  16,  2003. 

Take  notice  that  on  July  7,  2003, 
Rocky  Mountain  Natural  Gas  &  Electric 
LLC  tendered  for  filing  a  Notice  of 
Cancellation  of  their  market-based  rate 
tariff  for  electricity. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Etfiergy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  ('l8  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site,  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiu^ages 
electronic  filings. 

Comynent  Date:  July  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18660  Filed  7-21-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-459-003] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

July  16,  2003. 

Take  notice  that  on  July  9,  2003, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  on  Appendix  A-1  and  A- 
2,  attached  to  the  filing. 

TransColorado  states  that  it  is  filing 
the  above-referenced  tariff  sheets  in 
compliance  with  the  Commission's 
Order  No.  637  and  with  the 
Commission's  "Order  on  Rehearing  and 
Compliance  Filing"  dated  June  9,  2003 
in  Docket  No.  RPOO-459,  et  al. 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  on  the  official  service  list  for  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 


Federal  Register / Vol.  68,  No.  140 /Tuesday,  July  22,  2003 /Notices 


43349 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission    . 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18664  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-546-000] 

Transwestern  Pipeline  Company; 
Notice  of  Tariff  Filing 

July  16,  2003. 

Take  notice  that  on  July  10,  2003, 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  a 
letter  in  accordance  with  its  FERC  Gas 
Tariff,  Second  Revised  Volimie  No.  1,  to 
notify  the  Federal  Energy  Regulatory 
Commission  (Commission)  of  changes  to 
the  Supply  Pooling  Points  list  on 
Transwestern's  Web  site. 

Transwestern  states  that  in  Order  637 
Compliance  filings,  Transwestern 
received  Commission  approval  for  Rate 
Schedule  SP-1  (Supply  Pooling  Service) 
by  Order  dated  October  10,  2002.  The 
SP-1  Rate  Schedule  provides  that 
Transwestern  will  post  on  its  Web  site 
the  list  of  physical  receipt  points 
associated  with  each  supply  pooling 
point  and  that  Transwestern  will  file 
with  the  Commission  any  additions  or 
deletions  to  the  list  of  available  points 
of  service.  Transwestern  states  that 
because  of  operational  reasons  the  list  of 
receipt  points  submitted  in  this  filing 
will  no  longer  be  included  in 
Transwestern's  Supply  Pooling  Points 
list  on  the  Transwestern  Web  site. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  wUl  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Oidine 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18671  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0;}-440-001 

Vector  Pipeline  L.P.;  Notice  of 
Compliance  Filing 

July  16,  2003. 

Take  notice  that  on  July  10,  2003, 
Vector  Pipeline  L.P.  (Vector),  tendered 
for  filing  as  part  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 ,  Substitute  Third 
Revised  Sheet  No.  159,  with  an  effective 
dateof  July  1,2003. 

Vector  states  that  the  filing  is  being 
made  in  compliance  with  the  terms  of 
a  letter  order  issued  June  30,  2003  in  the 
captioned  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  T1385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  11154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wv^rw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  23,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18670  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-286-004] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

July  16,  2003. 

Take  notice  that  on  July  11,  2003, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  revised  tariff 
sheets  specified  in  Appendix  A  to  the 
filing,  to  become  effective  on  August  1, 
2003. 

Williston  Basin  states  that  the  filing  is 
being  made  in  compliance  with  the  July 
3,  2003  letter  order  in  Docket  No.  RP03- 
286-003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
jvxvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Protest  Date 


July  23,  2003. 


Magalie  R.  Sala 

Secretary. 

(FR  Doc.  03-186fe7  Filed  7-21-03;  8:45  am) 

BILUNG  CODE  6717  41-P 


DEPARTMENt  OF  ENERGY 

Federal  Energy  Regulatory 
Commission   ! 

[Docket  No.  ER(i2-223^-006,  et  al.] 

Ameren  Services  Company,  et  al.; 
Electric  Rate  apnd  Corporate  Filings 

luly  15.  2003.      j 

The  followiiJg  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


Sen  ices 


1.  Ameren 

American  Traiismission 

Incorporated, 

Service  Comp 

and  Midwest 

Transmission 


Company, 
Systems, 
IVorthem  Indiana  Public 
National  Grid  USA, 
Independent 
System  Operator,  Inc. 


[Docket  No.  ERo;  -2233-006) 

Take  notice  t  lat  on  July  10,  2003,  the 
GridAmerica  Pirticipants,  the  Midwest 
Independent  Ti  ansmission  System 
Operator,  Inc.  ( Vlidwest  ISO),  and  the 
Midwest  ISO  Transmission  Owners 
(jointly,  the  Ap  plicants)  filed  a 
Supplemental  i  Agreement  in  compliance 
with  the  Commission's  May  15,  2003 
Order,  103  FERC  f  61,178  . 

The  Applicants  have  requested  waiver 
of  the  requirem  snts  set  forth  in  18  CFR 
385.2010.  The  1  Midwest  ISO  states  it  has 
electronically  s  ;rved  a  copy  of  this 
filing,  with  atta  :hments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transinission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  Pclicy  Subconmiittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  pjosted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  headjng  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  July  25,  2003. 

2.  Sierra  Pacific  Resources  Operating 
Companies,  Sierra  Pacific  Power 
Company,  and  Nevada  Power  Company 

[Docket  Nos.  ERop-2609-003  and  ER03-37- 
003) 

Take  notice  t  lat  on  July  9,  2003, 
Sierra  Pacific  R  (sources  Operating 
Companies,  SieTa  Pacific  Power 
Company  and  ^  evada  Power  Company 
(together,  SPR).  filed  compliance  tariff 
sheets  as  requir  ;d  by  the  Commission 


Order  issued  July  1,  2003,  in  Docket 
Nos.  ER02-2609-O0O  and  ER03-3  7-000, 
104  FERC  1161,003. 
Comment  Date:  July  30,  2003. 

3.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER03-743-O01] 

Take  notice  that  on  July  9,  2003, 
Virginia  Electric  and  Power  Company. 
4oing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  a  revised  page 
in  a  Generator  Interconnection  and 
Operating  Agreement  between 
Dominion  Virginia  Power  and  CPV 
Cunningham  Creek  LLC,  modifying  a 
definition  contained  in  compliance  with 
the  Commission's  Order  dated  June  10, 
2003,  Virginia  Electric  and  Power 
Company,  103  FERC  H  61,318  (Order). 

Dominion  Virginia  Power  requests 
that  the  Commission  accept  the  Revised 
Page  to  allow  it  to  become  effective  on 
April  15,  2003,  commensurate  with  the 
effective  date  granted  in  the  Order. 
Comment  Date:  July  30,  2003. 

4.  AIG  Energy  Inc. 

[Docket  No.  ER03-770-0011 

Take  notice  that  on  July  9,  2003,  AIG 
Energy  Inc. ,  (AIG)  made  a  compliance 
filing  pursuant  Conunission's  Order 
issued  on  June  11,  2003,  in  Docket  No. 
ER03-77O-O00.  AIG  states  that  the 
Commission's  Order  accepted  the 
Notice  of  Succession  and  Change  in 
Status  filing,  conditioned  upon  AIG, 
within  30  days  of  the  order,  changing 
the  designation  of  its  rate  schedule  to 
reflect  the  name  change  of  the  company. 
Seller's  filing  reflects  this  change. 

Comment  Date:  July  30,  2003. 

5.  DTE  East  China,  LLC  and  DTE  Energy 
Trading,  Inc. 

[Docket  No.  ER03-931-0001 

Take  notice  that  on  June  30,  2003, 
DTE  East  China,  LLC  and  DTE  Energy 
Trading,  Inc.  (collectively,  the 
Applicants)  hereby  withdraw  their 
Application  for  Blanket  Authorizations, 
Certain  Waivers,  Order  Approving 
Market-Based  Rate  Tariff  and  Requests 
for  Expedited  Action,  filed  in  Docket 
No.  ER03-931-O00,  June  5,  2003. 

Comment  Date:  July  25,  2003. 

6.  Oncor  Electric  Delivery  Company 

[Docket  No.  ER03-1049-000I 

Take  notice  that  on  July  9,  2003, 
Oncor  Electric  Delivery  Company 
(Oncor),  tendered  for  filing.  First 
Revised  Sheet  Nos.  24,  37-39,  50,  54  for 
its  FERC  Electric  Tariff.  Eighth  Revised 
Volume  No.  1 ,  Tariff  for  Transmission 
Service.  Oncor  states  that  the  revisions 
are  to  modify  its  rates  for  transmission 
service  increase  to  the  Standard 


Allowance  Factor  for  calculation  of  a 
customer's  contribution  in  aid  of 
construction  for  extension  of  facilities, 
and  to  make  other  minor  clerical 
modifications. 

Oncor  states  that  this  filing  has  been 
served  upon  each  customer  taking 
service  imder  the  tariff  and  the  Public 
Utility  Commission  of  Texas. 

Comment  Date:  July  30,  2003. 

7.  Oncor  Electric  Delivery  Company 

[Docket  No.  ER03-1051-0001 

Take  notice  that  on  July  9,  2003, 
Oncor  Electric  Delivery  Company 
(Oncor),  tendered  for  filing  First  Revised 
Sheet  Nos.  34  and  44  for  its  FERC 
Electric  Tariff,  Third  Revised  Volume 
No.  2,  Tariff  for  Transmission  Service 
for  Tex-La  Electric  Cooperative  of  Texas 
(Tex-La)  to  modify  its  rates  for 
transmission  service  and  to  increase  to 
the  Standard  Allowance  Factor  for 
calculation  of  a  customer's  contribution 
in  aid  of  construction  for  extension  of 
facilities. 

Oncor  states  that  this  filing  has  been 
served  upon  Tex-La  and  the  Public 
Utility  Commission  of  Texas. 
Comment  Date:  July  30,  2003. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER03-1053-OO0] 

Take  notice  that  on  July  9,  2003, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  requested  that 
the  Federal  Energy  Regulatory 
Commission  discontinue  a  service 
agreement  for  non-firm  transmission 
service  pursuant  to  its  Open  Access 
Transmission  Tariff  to  Enron  Power 
Marketing,  Inc.  (Enron)  as  the  United 
States  Bankruptcy  Court  has  effectively 
terminated  the  agreement. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  to  Enron. 
Comment  Date:  July  30,  2003. 

9.  FirstEnergy  Solutions  Corp. 

[Docket  No.  ER03-1054-O00) 

Take  notice  that  on  July  9,  2003, 
FirstEnergy  Solutions  Corp.  (FE 
Solutions)  submitted  for  filing  the 
following  agreements  between 
Generation  Services  (BGS)  and  retail 
electric  service  customers  that  are 
connected  to  the  electric  distribution 
system  of  Jersey  Central  Power  &  Light 
Company. 

(1)  BGS-FP  Agreement  dated 
February  7,  2003; 

(2)  BGS-HEP  Agreement  dated 
February  7,  2003;  and 

(3)  BGS-Green  Energy  Program 
Agreement  dated  February  24,  2003. 

To  the  extent  that  these  agreements 
are  required  to  be  filed  with  the 
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Commission,  FE  Solutions  has  asked  for 
waiver  of  the  advance  notice 
requirements,  the  restrictions  on  sales  of 
power  between  affiliated  entities,  and 
any  other  applicable  requirements,  in 
order  to  make  each  of  the  Supplier 
Master  Agreements  effective  as  of 
August  1,  2003. 

Comment  Date:  July  30,  2003. 

10.  Tampa  Electric  Company 

[Docket  No.  ER03-1057-000) 

Take  notice  that  on.July  10,  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  rate 
schedule  sheets  showing  an  amendment 
to  Exhibit  A  to  the  contract  for 
interchange  service  between  Tampa 
Electric  and  Florida  Power  &  Light 
Company  (FPL),  and  a  correction  to  the 
language  of  Service  Schedule  A  under 
that  contract.  Tampa  Electric  states  that 
the  amendment  reflects  a  sale  by  FPL  to 
Tampa  Electric  of  a  segment  of 
transmission  line  that  interconnects 
their  respective  systems.  Tampa  Electric 
also  states  that  it  proposes  that  the 
revised  rate  schedule  sheets  containing 
the  amendment  and  the  correction  be 
made  effective  on  October  11,  2002  and 
July  10,  2003,  respectively. 

Tampa  Electric  states  that  copies  of 
the  filing  have  been  served  on  FPL  and 
the  Florida  Public  Service  Commission. 

Comment  Date:  July  31,  2003. 

11.  Covanta  Hennepin  Energy  Resource 
Co.,  Limited  Partnership 

[Docket  No.  ER03-1 058-000] 

Take  notice  that  on  July  10,  2003, 
Covanta  Hennepin  Energy  Resource  Co., 
Limited  Partnership  (Hennepin  Energy) 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule  FERC 
No.  1  pursuant  to  Section  35.15  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.15.  Rate 
Schedule  FERC  No.  1  was  filed  with  the 
Commission  on  May  26,  1989  and  June 
13, 1989  in  Docket  No.  ER89-462-000 
and  consists  of  a  power  purchase 
agreement  (PPA)  between  Hennepin 
Energy  and  Northern  States  Power 
Company.  Hennepin  Energy  states  that 
the  rate  scheduleis  to  be  canceled  since 
Hennepin  Energy  is  assigning  its 
interest  in  the  PPA  to  Hennepin  County, 
Minnesota. 

Hennepin  Energy  requests  an  effective 
date  of  July  10,  2003,  for  the 
cancellation.  Hennepin  Energy  also 
states  that  copies  of  the  filing  were 
served  upon  NSP  and  the  Minnesota 
Public  Utilities  Commission. 

Comment  Date:  ]u\y  31,  2003. 


Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888- First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party- 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18659  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11887-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

July  16,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  12424-000. 

c.  Date  Filed:  December  3,  2002  and 
Supplemented  on  March  26,  2003. 

d.  Applicant:  The  City  of  Corpus 
Christi  (City). 


e.  Name  of  Project:  City  of  Corpus 
Christi  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  at  the  City's  existing 
Wesley  E.  Seale  Dam,  on  the  Nueces 
River  in  Nueces  County,  Texas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  David  Garcia, 
City  Manager,  City  of  Corpus  Christi, 
1201  Leopard  Street,  Corpus  Christi.  TX 
78401,  (361)  880-3873.  Nancy  J. 
Skancke,  Law  Offices  of  GKRSE,  1500  K 
Street  NW.,  Suite  330,  Washington,  DC, 
20005,  (202)  408-5400. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12424— 000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12250-000.  Date  Filed:  June  18,  2002, 
Date  Issued:  October  7.  2002,  Due  Date: 
December  7,  2002. 

1.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  5,970-foot-long,  gated, 
concrete-gravity  Wesley  E.  Seale  Dam, 
(2)  an  existing  impoundment.  Lake 
Corpus  Christi,  with  a  surface  area  of 
18,256  acres  and  a  storage  capacity  of 
257,260  acre-feet  at  normal  maximum 
water  surface  elevation  94.0  above  mean 
sea  level,  (3)  two  2.5  MW  turbine 
generating  units  with  a  total  installed 
capacity  of  5  megawatts,  (4)  an  existing 
69  kV  transmission  line,  and  (5) 
appurtenant  facilities.  The  project  - 
would  have  an  average  annual 
generation  of  5.2  gigawatt  hours. 
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m.  This  filit  g  is  available  for  review 
at  the  Commis  sion  in  the  Public 
Reference  Roo  nti  or  may  be  viewed  on 
the  Commissic  n's  Web  site  at  http:// 
www.ferc.gov  i  ising  the  "FERRIS'  link. 
Enter  the  dock  et  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  cal   toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSi  pport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  ir  spection  and 
reproduction  a  t  the  address  in  item  h. 
above. 

n.  Competin  ;  Applications:  Public 
notice  of  the  fi  ing  of  the  initial 
preliminar\'  pe  rmit  application,  which 
has  already  be  sn  given,  established  the 
due  date  for  fiing  competing 
preliminary  permit  applications  or 
notices  of  intei  it.  Any  competing 
preliminary  pe  rmit  or  development 
application  or  lotice  of  intent  to  file  a 
competing  pre  iminary  permit  or 
development  application  must  be  filed 
in  response  to  md  in  compliance  with 
the  public  noti  :e  of  the  initial 
preliminary  pe  mit  application.  No 
competing  app  ications  or  notices  of 
intent  to  file  ccmpeting  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  li;ense  application  must 
conform  with  1  8  CFR  4.30  (b)  and  4.36. 

o.  Proposed  ,  icope  of  Studies  under 
Permit:  A  preli  ninary  permit,  if  issued, 
does  not  autho  ize  construction.  The 
term  of  the  pro  josed  preliminary  permit 
would  be  36  m  )nths.  The  work 
proposed  unde  •  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  )reliminary  engineering 
plans,  and  a  st\  dy  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Ap  jlicant  would  decide 
whether  to  proi  :eed  with  the  preparation 
of  a  developme  nt  application  to 
construct  and  c  perate  the  project. 

p.  Commenti.  Protests,  or  Motions  to 
Intervene:  Anyi  >ne  may  submit 
comments,  a  pi  otest,  or  a  motion  to 
intervene  in  ac  ;ordance  with  the 
requirements  o  Rules  of  Practice  and 
Procedure,  18  (FR  385.210,  385.211, 
385.214.  In  deti  rmining  the  appropriate 
action  to  take.  I  le  Commission  will 
consider  all  pre  tests  or  other  comments 
filed,  but  only  I  hose  who  file  a  motion 
to  intervene  in  iccordance  with  the 
Commission's  llules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  mol  ions  to  intervene  must 
be  received  on  )r  before  the  specified 
comment  date   or  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  t]  le  title  "COMMENTS", 
'PROTEST";  oi  "MOTION  TO 


INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docxunents 
must  be  filed  by  providing  the  original 
and  eight  copies  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Compliance  and 
Administration,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-18661  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  Protests, 
Recommendations,  and  Terms  and 
Conditions 

July  16.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No. :  1 2459-000. 

c.  Date  filed :]une  16,  2003, 
supplemented  June  25,  2003. 

d.  Applicant:  Palmdale  Water  District. 

e.  Name  of  Project:  Palmdale  Energy 
Recovery  Facility. 

f.  Location;  The  project  would  be 
located  in  Los  Angeles  County, 
California,  on  an  existing  30-inch- 
diameter  water  supply  pipeline  between 
the  California  Aqueduct  and  Lake 
Palmdale. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791a— 825r. 

h.  Applicant  Contact:  Mr.  Matthew 
Huang,  Montgomery'  Watson  Harza,  301 


North  Lake  Avenue,  Suite  600, 
Pasadena,  CA  91101,  (626)  568-6292. 

i.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
envirorunental  analysis  at  this  time,  and 
the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

k.  Deadline  for  filing  responsive 
documents:  The  Commission  directs, 
pursuant  to  section  4.34(b)  of  the 
Regulations  [see  Order  No.  533  issued 
May  8,  1991,  56  FR  23108,  May  20, 
1991)  that  all  comments,  motions  to 
intervene,  protests,  recommendations, 
terms  and  conditions,  and  prescriptions 
concerning  the  application  be  filed  with 
the  Commission  by  August  18,  2003.  All 
reply  comments  must  be  filed  with  the 
Conunission  by  September  2,  2003. 

Comments,  protests,  and 
interventions  may  be  filed  electronically  4 

via  the  Internet  in  lieu  of  paper;  see  18         <^ 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
61-foot-long,  32-foot-wide  building 
containing,  (2)  one  generating  unit  with 
a  total  installed  capacity  of  240 
kilowatts,  and  (3)  appurtenant 
equipment.  The  average  annual  energy 
production  would  be  900  megawatt 
hours. 

m.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
M'vnv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  (P-12459)  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov .  For 
TTY,  call  (202)  502-8659.  A  copy  may 
also  be  obtained  from  the  Applicant 
Contact. 

n.  Development  Application:  Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 


the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

o.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Protests  or  Motions  to  Intervene: 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordeuice  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

q.  All  filings  must  (1)  bear  in  all 
capital  letters  the  title  "PROTEST", 
"MOTION  TO  INTERVENE",  "NO-HCE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Ajiy  of  these  documents 
must  be  filed  by  providing  an  originad 
and  eight  copies  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 


Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Office  of  Energy  Projects, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18662  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0014;  FRL-7534-3] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  Surveys  To  Determine  the 
Effectiveness  of  No-Discharge  Zones 
(NDZ)  for  Vessel  Sewage  and  Marine 
Sanitation  Devices,  EPA  ICR  Number 
2107.01 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  approval.  This  is  a  request 
for  a  new  collection.  This  ICR  describes 
the  natiu°e  of  the  information  collection 
and  its  estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  August  21,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OW- 
2003-0014,  to  (1)  EPA  at:  online  using 
EDOCKET  (our  preferred  method),  by 
email  to  OW-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency, 
Water  Docket,  EPA  West,  4101T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  and  (2)  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Woodley,  Oceans  and  Coastal 
Protection  Division,  Office  of  Water, 
Environmental  Protection  Agency, 
4504T,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (202)  566-1287;  fax  niunber: 
(202)  566-1546;  e-mail  address: 
woodley.james@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  March  27,  2003,  (68  FR  14975),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  20  sets 
of  comments  and  addressed  them  in  a 
separate  document  entitled,  "Response 
to  Comments  on  the  March  27,  2003 
Proposed  Information  Collection 
Request:  Surveys  to  Determine  the 
Effectiveness  of  No-Discharge  Zones  for 
Vessel  Sewage  and  Marine  Sanitation 
Devices."  A  copy  of  this  docvunent  can 
be  viewed  or  obtained  from  the  public 
docket.  Information  pertaining  to 
accessing  the  materials  in  the  docket  is 
explained  below.  None  of  the  comments 
suggested  that  EPA  not  conduct  the 
proposed  surveys.  The  comments  were 
from  States,  a  U.S.  Territory,  non 
governmental  organizations,  trade 
associations,  a  marine  sanitation  device 
(MSD)  manufacturer,  a  laboratory,  and 
private  citizens.  The  vast  majority  of  the 
comments  provided  information 
regarding  the  potential  questions  that 
the  surveys  should  ask.  Some  provided 
information  regarding  the  perception  of 
the  effectiveness  of  the  current  no- 
discharge  zones  (NDZs)  and  MSDs,  and 
additional  comments  provided 
recommendations  on  how  EPA  should 
modify  the  current  Vessel  Sewage 
Discharge  Program.  Lastly,  some  of  the 
respondents  offered  their  assistance  in 
this  effort. 

EPA  has  established  a  public  docket 
for  Uiis  ICR  under  Docket  ID  No.  OW- 
2003-0014,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
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docket  that  an  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  th(  t  docket  ID  number 
identified  abo'  ^e. 

Any  comme  nts  related  to  this  ICR 
should  be  subi  nitted  to  EPA  and  OMB 
within  30  day!  of  this  notice.  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  a  mailable  for  public 
viewing  in  ED  3CKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contiiins  copyrighted  material, 
confidential  bjisiness  information  (CBl), 
or  other  infom  lation  whose  public 
disclosure  is  r<  stricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  miterial,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  i  :omment  that  is  placed  in 
EDOCKET.  Th ;  entire  printed  comment, 
including  the  ( opyrighted  material,  will 
be  available  in  the  public  docket. 
Although  iden  ified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  pul  lie  docket,  and  will  not 
be  available  foi  public  viewing  in 
EDOCKET.  Foi  further  information 
about  the  elect  "onic  docket,  see  EPA's 
Federal  Registi  sr  notice  describing  the 
electronic  docl  et  at  67  FR  38102  (May 
31,  2002),  or  gc  to  http://www.epa.gov/ 
edocket. 

Title:  Survey  s  to  Determine  the 
Effectiveness  o "  No-Discharge  Zones  for 
Vessel  Sewage  and  Marine  Sanitation 
Devices. 

Abstract:  Th:  s  ICR  is  for  a  series  of 
surveys  to  be  c  )nducted  to  determine 
the  effectivenei  ;s  of  NDZs  for  vessel 
sewage  and  MJ  Ds  in  removing  harmful 
pollutants  fron  the  waste  stream  of  the 
device.  This  IC  R  requests  approval  to 
collect  informs  tion  from  boat  owners 
and  operators,  narina  owners  and 
operators,  and  state  and  local 
government  officials  regarding  the 
effectiveness  of  NDZs.  It  also  requests 
approval  to  collect  information 
regarding  the  effectiveness  of  MSDs  in 
removing  harmtful  pollutants  from  the 
waste  stream  of  the  device.  This 
information  wi  1  be  gathered  from  MSD 
manufacturers  md  U.S.  Coast  Guard 
accepted  independent  laboratories. 

A  survey  wil  be  developed  for  boat 
owners  and  opi  irators  to  address  the 
boater's  experii  mce  with  using  pump- 
out  or  dump  fa  ;ilities  in  NDZs.  The 
survey  will  col  ect  general  information 
regarding  the  n  spondent's  boating 
activity  and  wi  1  seek  information  on 
whether  the  pump-out  or  dump 
facilities  were  i  vorking.  It  will  address 
whether  the  bo  iter  would  use  the 
facilities  if  the^  were  available,  and  how 
often  the  boatei  s  actually  use  the 


facilities.  It  will  also  seek  information 
on  the  boater's  knowledge  about  NDZs. 
Respondents  will  be  selected  from 
North-Atlantic  States,  Mid-Atlantic 
States,  South-Atlantic  States,  California, 
and  the  Great  Lakes  that  contain  NDZs. 
Approximately  1,400  respondents  from 
the  geographical  regions  will  be  selected 
for  response.  EPA  predicts  that 
completed  surveys  from  about  1 ,200 
boat  owraers  and  operators  will  be 
received.  The  information  collection 
will  be  voluntary  and  will  not  include 
CBl. 

A  survey  will  be  developed  for  marina 
owners  and  operators  located  in  a 
particular  NDZ  to  seek  general 
information  on  the  pump-out  and  dump 
facilities  operations,  to  address  the 
downtime  of  these  facilities,  and  their 
use  by  boaters.  It  will  seek  information 
regarding  the  marina  owner/operator's 
knowledge  of  NDZs.  Respondents  will 
be  selected  from  North-Atlantic  States, 
Mid- Atlantic  States,  South- Atlantic 
States,  California,  and  the  Great  Lakes 
that  contain  NDZs.  Approximately  100 
marina  owners  or  operators  from  the 
geographical  regions  will  be  selected  for 
response.  EPA  predicts  that  completed 
surveys  from  about  75  marina  owners 
and  operators  will  be  received.  The 
information  collection  will  be  voluntary 
and  will  not  include  CBI. 

A  survey  will  also  be  developed  for 
State  and  local  government  officials  to 
determine  if  the  designation  of  NDZs 
has  been  effective  in  addressing  water 
quality  issues  of  the  particular  water 
body,  if  boaters  were  in  compliance 
with  NDZ  requirements,  and  the  roles 
and  responsibilities  associated  with  the 
NDZ.  Respondents  will  be  selected  from 
North- Atlantic  States,  Mid- Atlantic 
States,  South-Atlantic  States,  California, 
and  the  Great  Lakes  that  contain  NDZs. 
Approximately  80  respondents  from  the 
geographical  regions  will  be  selected  for 
response.  EPA  predicts  that  about  54 
State  and  local  government  officials  will 
complete  the  survey.  The  information 
collection  will  be  voluntary  and  will  not 
include  CBI.  The  information  collected 
from  these  surveys  will  be  used  to 
assess  the  overall  effectiveness  of  NDZs 
for  vessel  sewage  established  under 
Clean  Water  Act  section  312(f)(3)  to 
help  determine  if  modifications  to  the 
program  Eire  needed. 

An  additional  survey  will  be 
developed  to  review  current  MSD 
technology.  The  information  on  MSDs 
that  will  be  requested  includes  effluent 
constituents  and  their  concenfrations; 
bacteria  eradication  processes  and 
suspended  solids  removal;  cost;  and 
installation.  This  information  will  be 
used  to  help  determine  the  effectiveness 
of  current  MSD  technologies  and  will  be 


used  to  collect  information  to  assist  EPA 
in  promulgating  regulations 
implementing  Title  XTV:  Certain 
Alaskan  Cruise  Ship  Operations. 
Approximately  60  MSD  manufacturers 
and  8  U.S.  Coast  Guard  accepted 
independent  laboratories  will  be 
selected  for  response.  EPA  predicts  that 
about  30  MSD  manufactm-ers  and  7  U.S. 
Coast  Guard  accepted  independent 
laboratories  will  complete  the  survey. 
Responding  to  the  collection  of 
information  will  be  voluntary. 
Information  collected  from  these  entities 
that  may  be  CBI  and  is  covered  by  a  CBI 
claim  will  be  treated  in  accordance  with 
the  procedures  set  forth  in  40  CFR  part 
2,  subpart  B. 

EPA  estimates  that  the  respondent 
total  burden  and  cost  associated  with 
this  ICR  is  474  hoiu-s,  reflecting  $13,053. 
The  Agency  biuden  and  cost  is 
estimated  at  6,672  hours,  reflecting 
$282,642. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9  and  are 
identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  aimual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  21  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
disclose,  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Boat 
owners  and  operators,  Marina  owners 
and  operations.  State  and  local 
government  officials.  Marine  Sanitation 
Device  manufacturers,  U.S.  Coast  Guard 
accepted  independent  laboratories. 

Estimated  Number  of  Respondents: 
1,366. 

Frequency  of  Response:  one-time 
collection. 

Estimated  Total  Annual  Hour  Burden: 
474. 
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Estimated  Total  Annual  Cost: 
$13,053,  includes  $0  annualized  capital 
or  O&M  costs. 

Dated:  July  2,  2003. 

Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  03-18613  Filed  7-21-03;  8:45  am| 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7534-4] 

State  of  Wisconsin  Prohibition  on 
Marine  Discharges  of  Vessel  Sewage 
Into  Waters  of  Lake  Superior;  Receipt 
of  Petition  and  Tentative  Determination 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative 

determination. 

SUMMARY:  Today's  notice  announces 
that,  by  letter  dated  Jime  24,  2003,  the 
United  States  Environmental  Protection 
Agency  has  tentatively  determined  that 
there  is  a  reasonable  availability  of 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  on  the  waters  of 
Lake  Superior  under  the  jiuisdiction  of 
the  State  of  Wisconsin. 
DATES:  Comments  and  views  regarding 
this  petition  and  EPA's  tentative 
determination  may  be  filed  on  or  before 
August  21,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irvin  J.  Dzikowski,  United  States 
Environmental  Protection  Agency, 
Region  5,  Water  Division  WN-16J,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-6100. 
SUPPLEMENTARY  INFORMATION:  A  petition 
to  the  Regional  Administrator,  EPA, 
dated  February  28,  2003,  was  received 
from  the  Secretary,  State  of  Wisconsin 
Department  of  Natural  Resources, 
requesting  a  determination  pursuant  to 
section  312(f)(3}  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1322(f)(3)  and  40  CFR 
140.4(a)  that  there  is  a  reasonable 
availability  of  adequate  facilities  for  the 
safe  and  sanitary  removal  and  treatment 
of  sewage  from  all  vessels  on  the  waters 
of  Lake  Superior  under  the  jurisdiction 
of  the  State  of  Wisconsin.  There  are  13 
waterfront  facilities  that  operate  sanitary 
waste  pumpout  facilities  and  or  dump 
stations  in  the  proposed  Wisconsin 
Waters  Lake  Superior  No  Discharge 
Area.  In  addition  to  the  sanitary  waste 
pumpout  facilities,  numerous  shoreline 
restroom  facilities  are  available  at  public 
boat  launches,  docks  and  parks. 
Commercial  vessels  use  the  facilities  at 


the  Port  of  Duluth  Superior.  On  May  18, 
2003,  the  State  supplemented  its 
petition  with  a  "Greater  Protection  and 
Enhancement  Certification."  Once  the 
EPA  determines  that  adequate  facilities 
are  available,  the  State  of  Wisconsin  has 
the  authority  pursuant  to  section 
312(f)(3)  and  40  CFR  140.4(a),  to 
completely  prohibit  the  discharge  from 
all  vessels  of  any  sewage,  whether 
treated  or  not,  into  the  waters  of  Lake 
Superior  under  its  jurisdiction.  The  EPA 
hereby  makes  a  tentative  affirmative 
determination  that  adequate  facilities 
for  the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  in  the  Lake 
Superior  area  under  the  jurisdiction  of 
the  State  of  Wisconsin.  A  final 
determination  on  this  matter  will  be 
made  by  the  Regional  Administrator 
following  the  30  day  period  for  public 
comment. 

Dated:  lune  24.  2003. 
Thomas  V.  Skinner, 

Regional  Administrator,  Region  5. 

[FR  Doc.  03-18614  Filed  7-21-03;  8:45  am) 

BILLING  CODE  6S60-40-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

July  8,  2003. 

SUMMARY:  The  Federal  Communications 
Commissions  (FCC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burden  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
requfred  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  21,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-XXXX. 

Title:  Remedial  Measures  for  Failure 
to  Construct  Digital  Television  Stations 
(DTV  Policy  Statement). 

Form  Number:  N/A. 

Type  of  Review.  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  not-for-profit  institutions; 
and  individuals  or  households. 

Number  of  Respondents:  400. 

Estimated  Time  per  Response:  0.5  to 
1.0  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  210  hours. 

Total  Annual  Costs:  $76,000. 

Needs  and  Uses:  On  April  16,  2003, 
the  FCC  released  a  Report  and  Order 
and  Memorandum  Opinion  and  Order 
on  Reconsideration,  In  the  Matter  of 
Remedial  Steps  for  Failure  to  Comply 
with  Digital  Television  Construction 
Schedule,  MM  Docket  No.  02-113,  FCC 
03-77,  ("R&O"),  in  which  the 
Commission  has  adopted  a  series  of 
remedial  measures  for  stations  that  fail 
to  construct  their  digital  television 
(DTV)  facilities  in  a  timely  fashion  and 
fail  to  justify  an  extension  of  their  DTV 
construction  deadline.  Stations  will  be 
subject  to  periodic  reporting 
requirements.  Under  the  first  step,  the 
Commission  will  deny  the  request  for  an 
unqualified  extension  and  admonish  the 
station  for  its  failure  to  comply  with  its 
DTV  construction  obligation.  The 
station  must  submit  a  report  within 
thirty  days  outlining  the  steps  it  intends 
to  take  to  complete  construction  and  the 
approximate  date  that  it  expects  to  reach 
each  of  these  construction  milestones. 
Sixty  days  after  its  initial  report,  the 
station  must  submit  a  report  detailing  its 
progress  on  meeting  its  proposed 
construction  milestones  and  justifying 
any  delays  it  has  encountered.  Under 
the  second  step  in  the  approach,  if  the 
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station  has  no  come  into  compliance 
with  the  DTV  :onstruction  rule  within 
a  six-month  period,  then,  absent 
extraordinary  ind  compelling 
circumstances,  the  Commission  will 
issue  a  Notice  of  Apparent  Liability  for 
forfeiture  to  th  e  licensee  and  require 
that  the  statioi  i  report  every  thirty  days 
on  its  propose  i  construction  milestones 
and  its  efforts  :o  meet  those  milestones. 
The  R&O  folio  ived  the  release  of  an 
Order/Notice  ( >f  Proposed  Rulemaking 
adopted  May  ie,  2002,  MM  Docket  No. 
02-113,  FCC  C  2-150.  67  FR  38459.  June 
4, 2002. 

Federal  Commu  lications  Commission. 

Marlene  H.  Dorl  ch, 

Secretary. 

[FR  Doc.  03-18511  Filed  7-21-03;  8:45  am] 

BILUNG  COOe  6712 -01 -P 
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FEDERAL  MARITIME  COMMISSION 

[Petition  P2-03] 

Petition  of  Sinotrans  Container  Lines 
Co.,  Ltd.  (SINOLINES)  for  a  Limited 
Exemption  From  Section  9(c)  of  the 
Shipping  Act  of  1984;  Notice  of  Filing 

Notice  is  heneby  given  that  Sinotrans 
Container  Linds  Co.,  Ltd.  (SINOLINES) 
("Petitioner")  has  petitioned,  pursuant 
to  Section  16  of  the  Shipping  Act  of 
1984,  46  U.S.C  app.  section  1715;  and 
46  CFR  502.69  for  a  limited  exemption 
from  the  tariff  publishing  requirements 
of  section  9  of  the  1984  Act,  46  U.S.C. 
app  section  17t)8(c).  Petitioner  seeks  an 
exemption  so  t  lat  it  can  lawfully  reduce 
rates  to  meet  oi  exceed  the  tariff  rates  of 
other  ocean  coi  nmon  carriers  on  one 
day's  notice. 

In  order  for  t  le  Commission  to  make 
a  thorough  eva  uation  of  the  Petition, 
interested  persi  )ns  are  requested  to 
submit  views  or  arguments  in  reply  to 
the  Petition  no  later  than  August  8, 
2003.  Replies  s  lall  consist  of  an  original 
and  15  copies,  le  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  8  )0  North  Ca'pitol  Street, 
NW.,  Washingtan,  DC  20573-0001,  and 
be  served  on  P(  titioner's  counsel;  Robert 
B.  Yoshitomi  aiid  Christopher  J.  Jackson. 
Nixon  Peabody  LLP,  2040  Main  Street, 
Suite  850.  Irvire.  CA  92614.  It  is  also 
requested  that  1 1  copy  of  the  reply  be 
submitted  in  electronic  form 
(WordPerfect,  Word,  or  ASCII)  on 
diskette,  or  e-mailed  to 
secretary@fmc.  jov.  Copies  of  the 
petition  are  available  at  the  Office  of  the 
Secretary  of  th(  Commission,  800  N. 
Capitol  Street,  «JW.,  Room  1046.  A  copy 
may  also  be  obi  ained  by  sending  a 
request  to  seen  tary@fmc.gov  or  by 
calling  (202)  5i  3-5725.  Parties 


participating  in  this  proceeding  may 
elect  to  receive-sefvice  of  the 
Commission's  issuances  in  this 
proceeding  through  email  in  lieu  of 
service  by  U.S.  mail.  A. party  opting  for 
electronic  service  shall  advise  the  Cfffice 
of  the  Secretary  in  writing  and  provide 
an  email  address  where  service  can  be 
made.  Such  requests  may  be  directed  to 
secretary@fmc.gov. 

By  the  Commission. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-18576  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  6730-01 -P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Notice;  correction. 
TIME  AND  DATE:  3  p.m.  (EDT);  correction 
July  24,  2003;  correction. 
PLACE:  4th  Floor,  Conference  Room. 
1250  H  Street,  NW.,  Washington,  DC. 
SUMMARY:  The  Federal  Retirement  Thrift 
Investment  Board  published  a  notice  in 
the  Federal  Register  on  Thvusday,  July 
17,  2003,  concerning  upcoming  Board 
member  meeting. 

Correction 

In  the  Federal  Register  of  Thiu^day, 
July  17.  2003,  Vol.  68.  No.  137,  page 
42473.  in  the  third  column,  change  the 
time  and  date  caption  to  read:  3  p.m. 
(EDT).  July  24.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Trabucco.  Director.  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  July  17,2003. 
Elizabeth  S.  Woodruff, 

Secretary  to  the  Board,  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  03-18657  Filed  7-17-03;  4:54  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Proposed  Airtx>rne  Exposure  Limits 
for  Chemical  Warfare  Agents  H,  HD, 
and  HT  (Sulfur  Mustard) 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Himian  Services  (HHS). 

ACTION:  Notice  of  proposed  worker  and 
general  population  airborne  exposure 


limits  (AELs)  for  chemical  warfare 
agents  H,  HD,  and  HT  (sulfur  mustard) 
to  protect  the  health  and  safety  of 
workers  and  the  public  diuing 
treatment,  transport,  or  disposal  of  these 
agents. 

Purpose:  CDC  presents  results  of  its 
review  of  AELs  for  the  chemical  warfare 
agents  H,  HD  and  HT  (collectively 
referred  to  as  sulfur  mustard,  bis(2- 
chloroethyl)sulfide,  CAS  505-60-2).i 
All  three  compoimds  are  chemically 
and  toxicologically  related  and  therefore 
will  be  treated  here  as  a  single 
compoimd  represented  by  HD.  Before 
finalizing  these  proposals.  CDC  requests 
comments  from  the  public,  all  interested 
parties,  environmental  and  health 
regulators,  the  Department  of  Defense 
(DOD),  and  other  organizations  involved 
in  handling  or  demilitarizing  chemical 
warfare  agents.  More  specifically,  CDC 
seeks  scientifically  and  professionally 
defensible  data  or  information  that 
would  be  helpful  in  this  evaluation  of 
the  AELs  for  sulfiu  mustard. 

Preamble:  This  proposal  updates  the 
sulfur  mustard  AELs  recommended  by 
CDC  in  1988.  In  preparing  this  proposal, 
CDC  foiuid  some  evolution  of  the 
methods  used  to  derive  AELs  and  some 
additional  toxicity  data  available  for 
consideration.  Even  though  no 
empirical  evidence  indicated  that  the 
existing  AELs  for  mustard  are  not 
protective  of  health,  CDC  believed  the 
new  methods  and  information  should  be 
examined  for  potential  impacts  on  the 
exposure  criteria.  Considerations  and 
logic  used  to  arrive  at  the  proposed 
AELs  may  be  requested  from  the  contact 
listed  at  the  end  of  this  announcement. 

When  reviewing  the  methods  used  to 
derive  AELs.  CDC  found  that  the 
Enviromnental  Protection  Agency's 
(EPA's)  traditional  "reference 
concentration"  (RfC)  method  (based  on 
no  observed  adverse  effect  level/lowest 
observed  adverse  effect  level  [NOEL/ 
LOAELJ  values)  and  the  newer 
categorical  regression,  or  "CatReg" 
method,  are  both  undergoing  internal 
review  that  could  result  in  futiue 
variation  in  the  way  they  are  applied 
and  the  niuneric  values  ultimately 
derived.  Accordingly,  CDC  decided  that 
both  methods  should  be  examined  to 
help  define  a  range  of  potential  values 
for  the  proposed  AELs.  This 
aimoimcement  summarizes  CDC's 


'  HD  is  distilled  sulfur  mustard  that  has  been 
purified  by  washing  and  vacuum  distillation, 
whereas  Levinstein  mustard  (H)  contains  about  30 
percent  sulfur  impurities  and  has  stronger  vesicant 
action.  HT  consists  of  60  percent  HD  and  40  percent 
T  (related  vesicant  with  lower  freezing  point  and 
much  lower  volatility),  with  reportedly  similar 
characteristics  to  HD.  T  is  not  expected  to  constitute 
an  airborne  vapor  hazard. 


findings  and  the  resultant  AELs  being 
proposed.  The  proposed  values  were 
developed  in  the  context  of  applying 
professional  judgment  and  did  not  rely 
exclusively  on  any  one  method. 
Accordingly,  the  proposed  AELs  reflect 
realistic  risk  management  provisions 
associated  with  chemical 
demilitarization  and  do  not  necessarily 
apply  to  other  ptu'poses. 

CDC  believes  that  incorporating  risk 
management  into  the  risk  assessment 
process  is  necessary  and  beneficial  for 
the  following  reasons:  Extensive 
experience  has  shown  that  any  exposure 
would  be  expected  to  be  episodic  and 
acute;  extensive  air  monitoring, 
engineering,  and  procedural  safeguards 
have  effectively  limited  exposures;  and 
competing  risks  would  be  introduced  if 
existing  requirements  were  significcmtly 
changed.  Consequently,  this  proposal  is 
predicated  on  CDC's  understanding  of 
existing  demilitarization  safeguards  and 
procediues. 

Rather  than  specify  an  8-hour  time- 
weighted  average,  CDC  proposes  to 
designate  a  5-minute  ceiling  level  that 
reflects  the  extensive  near-real-time 
monitoring  systems  associated  with 
chemical  demilitarization  activities. 
Additionally.  CDC  proposes  to 
recommend  a  12-hour  general 
population  limit  (GPL-12),  applicable  to 
both  the  general  population  and 


workers,  to  confirm  that  low-level 
exposure  is  not  occurring.  The  time 
duration  of  the  GPL-12  is  consistent 
with  the  sampling  period  for  existing  air 
monitoring  methods  and  the  long  work 
shifts  in  many  demilitarization 
operations. 

CDC  recommends  a  GPL  value  to 
allow  facility  perimeter  monitoring 
levels  to  be  set  at  a  concentration  that 
ensures  that  carcinogenicity  protection 
goals  are  met.  CDC  proposes  to  change 
the  definition  of  the  GPL  to  reflect  the 
probable  short  duration  of  potential 
exposiues  to  the  general  public.  Further 
discussion  of  this  redefinition  appears 
in  the  available  support  documentation. 

CDC  believes  this  proposal  meets  the 
goals  of  protecting  workers  and  the 
public  at  potential  afrbome 
concentration  levels  below  those  which 
would  result  in  adverse  health  effects  or 
irritation  for  acute  exposures,  and 
further  protects  against  risk  of  cancer 
from  long-term  exposure.  The  criteria 
proposed  in  this  announcement  protect 
at  a  risk  level  below  one  in  one  million 
excess  cancers,  which  is  considered  to 
be  insignificant. 

SUMMARY:  CDC's  proposals  are  based  on 
comments  by  individual  scientific 
experts  and  interested  participants  at  a 
public  meeting  convened  by  CDC  on 
September  11-12.  2001.  in  Atlanta.  GA; 


the  latest  available  scientific  data  and 
technical  reviews;  exposure  and  risk 
assessment  approaches  [e.g.  CatReg  and 
RfC  methods);  and  CDC's  imderstanding 
of  current  risk  management  practices 
associated  with  the  U.S.  Army's 
chemical  agent  demilitarization 
program.  As  a  result  of  this  re- 
evaluation  of  the  data  and  the 
continuing  evolution  of  AEL  derivation 
methods.  CDC  proposes  that  the  1988 
worker  population  limit  ( WPL)  of  0.003 
mg/m^,  currently  an  8-hoiu-  time- 
weighted  average  (TWA),  becomes  a  5- 
minute  Ceiling  limit  value  (CEILING- 
5M);  and  the  GPL  of  0.0001  mg/m\ 
currently  a  72-hour  time-weighted 
average  (GPL-72).  becomes  a  12-hour 
TWA  {GPL-12)  and  it  is  adjusted  to 
0.00002  mg/m3  to  meet  carcinogenicity 
protection  levels  below  thresholds  of 
significcmt  risk  (Table  1).  CDC  also 
proposes  that  historical  monitoring  at 
the  new  GPL-1 2  be  implemented  where 
workers  are  assigned,  if  reasonable 
potential  exists  for  mustard  exposure. 
This  is  to  ensiu^  that  undetected  low- 
level  exposure  is  not  occurring.  The 
proposed  Immediately  Dangerous  to  Life 
or  Health  (IDLH)  value  of  0.7  mg/m^ 
■was  derived  by  CDC/National  Institute 
for  Occupational  Safety  and  Health 
(CDC/NIOSH)  in  accordance  with 
standard  NIOSH  protocol. 


Table  1  .—CDC  Proposed  Mustard  Airborne  Exposure  Limits 

[All  values  expressed  as  mg/m^  in  air] 


Mustard  (H.  HD.  HT) 
criteria 

Existing  worker  popu- 
lation limit  {WPL-8) 

Proposed  worker 
daily  ceiling  limit 
(CEILING-5M*) 

Existing  general  pop- 
ulation limit  (GPL-72) 

Proposed  general  popu- 
lation limit  (includes  work- 
ers) (GPL-12*) 

Proposed  im- 
mediately dan- 
gerous to  life 
or  health 
(IDLH) 

Exposure  Level  

0.003  

"0.003 

0.0001   

0.00002    

0.7t 

Averaging  Time  

8  hours  (TWA)  

<5  minutes  

72  hours  (TWA)  

<12  hourst  (TWA)  

^30  minutes 

*  Administrative  or  appropriate  personal  protective  equipment  is  required  if  mustard  vapor  exposure  exceeds  criteria. 

"To  be  evaluated  with  a  near  real-time  instrument  with  a  ciycle  time  of  not  more  than  5  minutes. 

t  To  t)e  evaluated  with  historical  air  monitoring  method  with  analysis  within  72  hours  of  sampling  (applicable  to  wori<er  and  general  population 
to  detect  low-level  excursions  of  agent).  The  action  level  is  recommended  to  be  set  at  the  (3PL  for  this  criterion, 

t  The  30-minute  period  is  not  meant  to  imply  that  workers  should  stay  in  the  work  environment  any  longer  than  necessary;  in  fact,  they  should 
make  every  effort  should  be  made  to  exit  immediately.  IDLH  condition  requires  highly  reliable  dennal  and  respiratory  protection  providing  max- 
imum worker  protection. 


Although  the  proposed  CEILING-5M 
is  numerically  identical  to  the  existing 
1988  CDC  criteria,  the  averaging  time 
has  been  changed  to  reflect  actual 
operating  conditions  associated  with 
ongoing  demilitarization  activities.  The 
averaging  time  for  the  GPL  similarly  has 
been  changed  to  reflect  actual  practice. 
As  discussed  in  the  supporting 
documentation,  these  changes  reduce 
the  potential  dose  associated  with  an 
exposure  at  each  limit. 

CDC  believes  that  the  proposed  limits 
will  protect  workers  and  the  public  from 
potential  acute  and  long-term  (e.g.. 


carcinogenic)  adverse  health  effects 
from  exposiue  to  H,  HD,  and  HT. 
Comments  are  hereby  sought  to  help 
CDC  refine  their  evaluation  prior  to 
issuing  final  recommended  AELs. 

DATES:  Submit  comments  on  or  before 
October  1.  2003. 

ADDRESSES:  Conunents  may  be 
submitted  several  ways: 

1.  By  mail.  Submit  your  comments  to 
Dr.  Paul  Joe.  Centers  for  Disease  Control 
and  Prevention.  4770  Buford  Highway, 
Mail  Stop  F-16,  Atlanta,  Georgia  30341. 


2.  In  person  or  by  courier.  Deliver 
your  conunents  to  the  address  listed 
above. 

3.  Electronically.  Submit  your 
comments  by  e-mail  to  pbj4@cdc.gov,  or 
submit  a  computer  disk  to  the  address 
indicated  above.  Electronic  documents 
will  be  accepted  in  Corel  WordPerfect® 
or  Microsoft  Word®  formats. 

For  a  Copy  of  CDC's  Detailed 
Proposal:  Dr.  Paul  Joe,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  Mail  Stop  F-16. 
Atlanta.  GA  30341.  Telephone  number: 
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770-488-7091.  f-mail  address: 
pbj4@cdc.gov. 

Dated:  July  16, 
Joseph  R.  Carter, 

Associate  Director  fc 
Operations.  Cents,  s 
Prevention. 

IFR  Doc.  03-1860: 

BtUJNG  COOe  4163-1  M> 


003. 

''or  Management  and 
for  Disease  Control  and 
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DEPARTMENT  pP  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Me<4care  and  Medicaid 
Services 

[Document  Identilfer:  CMS-10091] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  tti«  Office  of  Management 
and  Budget  (0MB) 


t  jei 
of  I 


agency:  Centers 
Medicaid  Servic  js 

In  compliance 
of  section 
Paperwork 
Centers  for  Med 
Services  (CMS)  ( 
Health  Care 
(HCFA)), 
Human  Services 
following 
collections  for 
Interested  persoi  s 
comments  regarc  i 
estimate  or  any 
collection  of 
of  the  following 
necessity  and 
information  co 
performance  gf 
(2)  the  accuracy 
burden;  (3)  ways 
utility,  and  clarit  y 
be  collected;  and 
automated 
other  forms  of 
minimize  the 
burden. 

We  are,  howevs 
emergency  reviei  v 
collection 
compliance  with 
section  3506(c 
Reduction  Act  of 
submitted  to  the 
and  Budget  (0M$) 
requirements  for 
are  requesting  an 
because  the 
information  is 
expiration  of  the 
under  OMB's 
1320.  We  feel 
needed  to  possib 
public  harm  on 
providing  them 


for  Medicare  and 

HHS. 
with  the  requirement 
3506(d)(2)(A)  of  the 
Reduction  Act  of  1995,  the 
ipare  and  Medicaid 
brmerly  known  as  the 
Fina  ncing  Administration 
Department  of  Health  and 
is  publishing  the 
summary  of  proposed 
public  comment. 

are  invited  to  send 
ng  this  burden 
c  ther  aspect  of  this 
information,  including  any 

ubjects:  (1)  The 
utility  of  the  proposed 
Unction  for  the  proper 
agency's  functions; 
the  estimated 
to  enhance  the  quality, 
of  the  information  to 
(4)  the  use  of 
collec  tion  techniques  or 
in  brmation  technology  to 
information  collection 

r,  requesting  an 
of  the  info'rmation 
referenced  below.  In 

the  requirement  of 
)(2J)(A)  of  the  Paperwork 
1995.  we  have 
3ffice  of  Management 

the  following 
emergency  review.  We 
emergency  review 
colle  :tion  of  this 
ne  eded  before  the 

normal  time  limits 
reg  jlations  at  5  CFR  part 
em  BFgency  approval  is 
y  reduce  the  risk  of 
h  sneficiaries  by 
tpe  proper  tools  needed 


to  get  current  information  with  regards 
to  finding  a  Medicare  participating 
physician  who  is  accepting  new 
patients. 

CMS  is  requesting  OMB  review  and 
approval  of  this  collection  by  August  8, 
2003,  with  a  180-day  approval  period. 
Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  July  31,  2003. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  Collection:  Title  of 
Information  Collection:  UPIN  (UPIN 
Physician  Identification  Number) 
Participating  Directory/Accepting  New 
Patients  Indicator;  Form  No.:  CMS- 
10091  (OMB#  0938-NEW);  Use:  In 
November  of  2000,  CMS  launched  the 
Participating  Physicians  Directory  on 
http/Zwww.medicare.gov.  This 
particular  directory  was  created  to 
provide  beneficiaries  with  the  names, 
addresses,  and  specialties  of  Medicare 
participating  physicians  who  have 
agreed  to  accept  assigiunent  on  all 
Medicare  claims  and  covered  services. 
CMS  is  adding  information  from  already 
existing  soiu-ces;  in  addition,  CMS 
wants  to  collect  a  new  data  element 
"Accepting  New  Patients  Indicator" 
which  is  essential  to  a  beneficiary's 
search  for  a  physician.  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  109,800;  Total  Annual 
Responses:  10,980;  Total  Annual  Hours: 
915. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

"To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hbs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  yoiu'  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these    . 
information  collection  and 


recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  July  31,  2003: 
Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Room  C5-14-03, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  Melissa  Musotto  CMS 
10091;  and.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Vax  Number: 
(202)  395-6974  or  (202)  395-5167,  Attn: 
Brenda  Aguilar,  CMS  Desk  Officer. 

Dated:  luly  10,  2003. 
Julie  Brown, 

Acting,  Paperwork  Reduction  Act  Team 
Leader,  CMS  Reports  Clearance  Officer,  Office 
of  Strategic  Operations  and  Regulatory 
Affairs.  Division  of  Regulations  Development 
and  Issuances. 

(PR  Doc.  03-18529  Filed  7-21-03:  8:45  am] 

BILLING  COOE  4120-(»-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-1964] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biu'den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuacy  of  the  estimated 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
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collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320.  Emergency  approval  is  needed 
because  this  collection's  expiration 
inadvertently  lapsed. 

CMS  is  requesting  OMB  review  and 
approval  of  this  collection  by  August  8, 
2003,  with  a  180-day  approval  period. 
Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  July  31,  2003. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Request  for 
Review  of  Part  B  Medicare  Claim  and 
Supporting  Regulations  in  42  CFR 
Section  405.807;  Form  No.;  CMS-1964 
(OMB#  0938-0033);  Use:  This  form  is 
the  preferred  manner  to  enable 
appellants  to  request  a  Part  B  review  by 
a  carrier.;  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
Households  and  Not-for-profit 
institutions;  Number  of  Respondents: 
6,860,000;  Total  Annual  Responses: 
6,860,000;  Total  Annual  Hours: 
1,715,000. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

"To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  yoiu  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  biu'den  or  any 
other  aspect  of  these  collecdons  of 
information  requirements.  However,  as 


noted  above,  conunents  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  July  31,  2003: 
Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Room  C5-14-03, 
7500  Seciuity  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  Melissa  Musotto  CMS 
10091;  and.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Fax  Number: 
(202)  395-6974  or  (202)  395-5167,  Attn: 
Brenda  Aguilar,  CMS  Desk  Officer. 

Dated:  )uly  10,  2003. 
Melissa  Musotto, 

Acting,  Paperwork  Reduction  Act  Team 
Leadef.  CMS  Reports  Clearance  Officer,  Office 
of  Strategic  Operations  and  Regulatory 
Affairs,  Division  of  Regulations  Development 
and  Issuances. 
[FR  Doc.  03-18530  Filed  7-21-03;  8:45  am] 

BILLING  CODE  412O-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0302] 

'  Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Certain  Biologies 
Labeling 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aiuiouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRuA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirements 
related  to  certain  biologies  labeling 
requirements. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  September  22,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
conunents  on  the  collection  of 
information  to  the  Division  of  Dockets 


Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  Capezzuto,  Office  of 
Management  Programs  (HFA-250),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-827- 
4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  die  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acctuacy  of  FDA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Certain  Biologies  Labeling 

Under  the  authority  of  section  351  of 
the  Public  HealUi  Services  Act  (PHS 
Act)  (42  U.S.C.  262),  Uie  biologies 
regulations  require  a  manufacturer  of  a 
biological  product  to  submit  an 
application  with  accompanying 
information,  including  labeling 
information,  to  FDA  for  approval  to 
market  a  product  in  interstate  commerce 
part  601.2  (21  CFR  part  601.2).  hi 
addition,  any  changes  to  labeling  are 
required  to  be  submitted  to  FDA  for 
review  and  approval  (§  601.12).  For 
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biological  prodi 
and  blood  comp 
the  container  ai 
requirements  su 
provided  in  par 
610.60)  §§610.e 
collections  of  ir 
§§601.2,601.12 
610.62  are  appn 
number  09 10-0 
2005).  In  additi( 
requirements  pr 
through  610.62 
regulations  (e.g. 
additional  contc 
labeling  require 
licensed  biologi 
the  PRA:  §§  640 
640.70  and  640. 
§640.84  (Alburr 
Protein  Fraction 
Hepatitis  B  Surf 
(Blood  Groupinj 
(Reagent  Red  Bl 
(Hepatitis  B  Sur 
§660.55  (Anti-F 

An  example  o 
requirement  for 
regulations  is  as 

•  Section  640. 
or  weight  of  pla< 

•  Section  640. 
name  of  the  mat 

lets,  excluding  blood           blood  derivative  product  for  whom  it          may  have  multiple  submissions.  The 
onents  for  transfusion,        was  prepared.                                                 total  aimual  responses  are  based  on  the 
d  package  labeling                  •  Sections  640.84(a)  and  (c),  and               estimated  number  of  submissions  for  a 
bject  to  the  PRA  are             640.94(a),  the  osmotic  equivalent.                particular  product  (e.g.,  license 

610.60  (21  CFR  part               •  Section  660.2(c),  name  of  the                  applications  and  labeling  supplements) 
1 ,  and  §  610.62.  The            recommended  test  method(s).                       received  annually  by  FDA.  No 
formation  under                      •  Section  660.28(a)  and  (b),  the  name       applications  have  been  received  for 
,  610.60.  610.61,  and           of  the  antibody  or  antibodies  present.          most  of  the  listed  products  in  the  last 
»ved  under  0MB  control        •  Section  660.35(a),  (c)  through  (g),           couple  of  years,  but  FDA  is  using  the 
i38  (expires  August  31,       and  (i)  through  (m),  information                   estimate  of  one  application  in  the  event 
m  to  the  labeling                 regarding  washing  of  cells,  percentage  of    one  is  submitted  in  the  future.  Based  on 
Bscribed  in  §§  610.60          red  blood  cells  in  suspei^sion.                      previous  estimates,  the  rate  of 
)r  other  labeling                      •  Section  660.45,  name  of  the                    submissions  is  not  expected  to  change 

§  809.10),  there  are            recommended  test  method(s).                       significantly  in  the  next  few  years, 
iner  and/or  package               •  Section  660.55(a)  and  (b),  the  name           t,,     ,                                 •   .        . 
nents  for  certain                  of  the  antibody  or  antibodies  present.              ^^l^T^'  P^'  response  is  based  on 
:al  products  subject  to            Form  FDA  2567  "Transmittal  of               P^^*  ^^  ^  expenence  with  Ae  various 
70  and  640.74  (21  CFR       Labels  and  Circulars"  is  used  by                  submissions  to  FDA  and  includes  the 
^4)  (Source  Plasma).            manufacturers  of  licensed  biological            ^"^^  estimated  to  prepare  the  vmous 
in),  §  640.94  (Plasma          products  to  submit  with  labeling  (e.g..         submissions  for  FDA  review  and  collate 
),  §  660.2  (Antibody  to        circulars,  package  labels,  container              ^«  documentation.  The  burden 
ice  Antigen).  §  660  28         labels,  etc.)  and  labeling  changes  for            associated  witii  the  additional  labeling 

Reagent)  §  660  35             FDA  review  and  approval.  Labeling             requirements  for  submission  in  a  license 
)od  Cells)  §  660  45             information  is  submitted  to  FDA  for            apphcation  is  ininimal  because  the 
ace  Antigen)  and               review  in  an  application,  supplement          majority  of  the  burden  is  associated 
uman  Globulin)                   or,  when  appropriate,  an  annual  report.       ^ith  the  requu-ements  under  §§  610.60 
■  =.n  .^^iH^n.i  ioKoii^„       Form  FDA  2567  is  approved  under  0MB     through  610.62  or  other  labeling 
>!?h  nS^^nlnf  ^     ^       control  number  09l6A)338.                          requirements.  FDA  esUmates  that  it 
f^llowc       ^                          Based  on  information  obtained  from        t^^^  between  10  to  40  hours  (average 
louows.                               i^ggj^.^  database  system,  there  is  an             ^5  hours)  to  complete  a  labeling 
^O(a),  the  total  volume        estimated  350  manufacturers  of  licensed     supplement  or  annual  report  for 
™3-                                      biological  products.  However,  not  all           submission  to  FUA. 
!'4(b)(3)  and  (4).  the            manufacturers  will  have  any                            FDA  estimates  the  burden  of  this 
ufacturer  of  the  final          submissions  in  a  given  year  and  some         collection  of  information  as  follows: 

Table  1  .—Estimated  Annual  Reporting  Burden^ 

21  CFR  Si 

(ction 

Type  of 
Submission 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

640.70(a)  and  640 
(4) 

74(b)(3)  and 

application 
supplement 

5 
20 

1.5 

5 
30 

2 
25 

10 
750 

640.84(a)  an(T{c) 

application 
supplement 

1 
3 

1.25 

1 
4 

1 
25 

1 
100 

640.94(a) 

application 
supplement 

1 
25 

1 
25 

660.2(c) 

application 
supplement 

3 
25 

3 
25 

660.28(a)  and  (b) 

application 
supplement 

6 
25 

6 
50 

660  35(a)(c)  throuc 
660.35  (a)(i)  ttirc 

h  (a)(g)  and 
ugh  (a)(m) 

application 
supplement 

A 

6 

25 

6 
25 

660.45 

application 
supplement 

3 
25 

3 
25 

660.55(a)  and  (to) 

application 
supplement 

6 

25 

6 
25 

Total 

1,061 

'  There  are  no  a 

pital  costs  or  o 

perating  and  maintenance 

costs  associated 

with  this  collectic 

jn  of  information. 

• 

^ 
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Dated:  July  15,  2003. 
Jef&ey  Shuren, 

Assistant  Commissioner  for  Policy- 

(FR  Doc.  03-18503  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Commission  of  Childhood 
Vaccines;  Request  for  Nominations  for 
Voting  Memt}ers 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
requesting  nominations  to  fill  three 
vacancies  on  the  Advisory  Commission 
on  Childhood  Vaccines  (ACCV).  The 
ACCV  was  established  by  Title  XXI  of 
the  Public  Health  Service  Act  (the  Act), 
as  enacted  by  Public  Law  (Pub.  L.)  99- 
660  and  as  subsequently  amended,  and 
advises  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  on 
issues  related  to  implementation  of  the 
National  Vaccine  Injury  Compensation 
Program  (VICP). 
DATES:  The  agency  must  receive 
nominations  on  or  before  August  21. 
2003. 

ADDRESSES:  All  nominations  are  to  be 
submitted  to  the  Director.  Division  of 
Vaccine  Injury  Compensation,  Office  of 
Special  Programs,  HRSA,  Parklawn 
Building,  Room  16C-17,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  A.  Lee,  Principal  Staff  Liaison. 
Policy  Analysis  Branch.  Division  of 
Vaccine  Injury  Compensation,  at  (301) 
443-2124  or  e-mail:clee@hrsa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authorities  that  established  the  ACCV. 
the  Federal  Advisory  Committee  Act  of 
October  6.  1972  (Pub.  L.  92-463)  and 
Section  2119  ofthe  Act.  42  U.S.C. 
300aa-19.  as  added  by  Public  Law  99- 
660  and  amended.  HRSA  is  requesting 
nominations  for  three  voting  members 
of  the  ACCV. 

The  ACCV  advises  the  Secretary  on 
the  implementation  ofthe  VICP.  The 
activities  of  the  ACCV  include: 
Recommending  changes  in  the  Vaccine 
Injury  Table  at  its  own  initiative  or  as 
the  result  of  the  filing  of  a  petition; 
advising  the  Secretary  in  implementing 
section  2127  regarding  the  need  for 
childhood  vaccination  products  that 
result  in  fewer  or  no  significant  adverse 


reactions;  surveying  Federal,  State,  and 
local  programs  and  activities  related  to 
gathering  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the 
adverse  reaction  reporting  requirements 
of  section  2125(b);  advising  the 
Secretary  on  the  methods  of  obtaining, 
compiling,  publishing,  and  using 
credible  data  related  to  the  frequency 
and  severity  of  adverse  reactions 
associated  with  childhood  vaccines;  and 
recommending  to  the  Director  of  the 
National  Vaccine  Program  that  vaccine 
safety  research  be  conducted  on  various 
vaccine  injuries. 

The  ACCV  consists  of  nine  voting 
members  appointed  by  the  Secretary'  as 
follows:  Three  health  professionals,  who 
are  not  employees  of  the  United  States 
Government  and  have  expertise  in  the 
health  care  of  children,  the 
epidemiology,  etiology  and  prevention 
of  childhood  diseases,  and  the  adverse 
reactions  associated  with  vaccines,  at 
least  two  shall  be  pediatricians;  three 
members  from  the  general  public,  at 
least  two  shall  be  legal  representatives 
(parents  or  guardians)  of  children  who 
have  suffered  a  vaccine-related  injury  or 
death;  and  three  attorneys,  at  least  one 
shall  be  an  attorney  whose  specialty 
includes  representation  of  persons  who 
have  suffered  a  vaccine-related  injury  or 
death,  and  one  shall  be  an  attorney 
whose  specialty  includes  representation 
of  vaccine  manufacturers.  In  addition, 
the  Director  of  the  National  Institutes  of 
Health,  the  Assistant  Secretary  for 
Health,  the  Director  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Commissioner  of  the  Food  and  Drug 
Administration  (or  the  designees  of  such 
officials)  serve  as  nonvoting  ex  officio 
members. 

Specifically,  HRSA  is  requesting 
nominations  for  three  voting  members 
ofthe  ACCV  representing:  (1)  A 
pediatrician  with  special  experience  in 
childhood  diseases;  (2)  an  attorney 
whose  specialty  includes  representation 
of  a  vaccine  manufacturer;  and  (3)  a 
member  from  the  general  public. 
Nominees  will  be  invited  to  serve  a  3- 
year  term  beginning  January  1,  2004, 
and  ending  December  31,  2006. 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  ACCV.  Nominations 
shall  state  that  the  nominee  is  willing  to 
serve  as  a  member  of  the  ACCV  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  the  ACCV 
membership.  Potential  candidates  will 
be  asked  to  provide  detailed  information 
concerning  consultancies,  research 
grants,  or  contracts  to  permit  evaluation 
of  possible  sources  of  conflicts  of 
interest.  A  curriculum  vitae  or  resume 


should  be  submitted  with  the 
nomination. 

The  Department  of  Health  and  Human 
Services  has  special  interest  in  assuring 
that  women,  minority  groups,  and  the 
physically  disabled  are  adequately 
represented  on  advisory  committees; 
and  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  or  physically  disabled 
candidates. 

Dated:  July  10,2003. 
Elizabeth  M.  Duke, 

Administrator. 

IFR  Doc.  03-18567  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[HRSA-03-039] 

Fiscal  Year  2003  Competitive 
Application  Cycle  for  the  Healthy 
Communities  Access  Program  (HCAP); 
CFDA  Number  93.252 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice  of  availability  of  funds 
for  new  awards. 

Legislative  Authority.  The  "Health 
Care  Safety  Net  Amendments  of  2002" 
(Pub.  L.  107-251)  amended  Part  D  of 
Title  III  ofthe  Public  Health  Service 
(PHS)  Act  by  inserting  a  new  Subpart  V. 
Section  340,  creating  the  Healthy 
Communities  Access  Program  (HCAP). 
Section  340  ofthe  PHS  Act  (42  U.S.C. 
256)  authorizes  the  award  of 
competitive  grants  to  eligible  entities  to 
assist  in  the  development  of  integrated 
health  care  delivery  systems  to  serve 
communities  of  individuals  who  are 
uninsured  and/or  underinsured. 

Purpose:  To  provide  assistance  to 
communities  and  consortia  of  health 
care  providers  and  others  they  represent 
to  develop  or  continue  activities  to 
strengthen  integrated  community  health 
care  delivery  systems  that  coordinate 
health  care  services  for  individuals  who 
are  uninsured  or  underinsured.  and  to 
develop  or  strengthen  activities  related 
to  providing  coordinated  care  for 
individuals  with  chronic  conditions 
who  are  uninsured  or  underinsured. 

Eligibility :  Tribal,  faith-based  and 
community-based  organizations  are 
encouraged  to  apply.  For  an  entity  to  be 
eligible  to  receive  a  new  HCAP  award, 
the  following  requirements  must  be  met: 

1.  The  applicant  entity  must  represent 
a  consortiimi  whose  principal  purpose 
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Existing  CAP  grantees  seeking  a  4th 
year  if  funding  must  demonstrate 
extraordinary  circumstances,  i.e.,  an 
event  (or  events)  outside  the  control  of 
the  eligible  entity  that  has  prevented  the 
eligible  entity  from  fulfilling  the 
objectives  described  by  such  entity  in 
their  approved  grant  application  for  the 
budget  period  for  the  preceding  fiscal 
year.  The  event(s)  and  impact,  or  impact 
alone,  of  any  of  the  extraordinary 
circumstances  noted  below  must  have 
occurred  during  the  applicant's  budget 
period  (September  1,  2002 — August  31, 
2003)  for  the  preceding  fiscal  year. 
Examples  include:  Natural  disasters  or 
other  major  disruptions  to  the  security 
or  health  of  the  community  served  by 
the  applicant  that  directly  and  adversely 
affect  the  applicant;  or  significant 
economic  deteriorations  in  the 
community  served  by  the  applicant  that 
directly  and  adversely  affect  the 
applicant. 

DATES:  The  timelines  for  application 
submission  and  award  are  as  follows: 

Application  Deadline:  August  26, 
2003. 

Grant  Awards  Announced:  September 
28,  2003. 

Applications  will  be  considered  on 
time  if  they  are  received  by  5  p.m. 
eastern  standard  time  on  August  26, 
2003  or  before  the  established  deadline. 
Applicants  should  obtain  a  legibly  dated 
receipt  ft'om  a  commercial  carrier  or  the 
U.S.  Postal  Service  or  request  a  legibly 
dated  U.S.  Postal  Service  postmark. 
Private  metered  postmarks  will  not  be 
accepted  as  proof  of  timely  mailing. 
Applicants  sent  to  any  address  other 
than  that  specified  below  are  subject  to 
being  returned.  Applicants  will  receive 
notification  of  their  application  receipt. 
Applicants  should  note  that  HRSA  will 
be  accepting  grant  applications  online 
in  the  last  quarter  of  the  fiscal  year  (July 
through  September).  Please  refer  to  the 
HRSA  grants  schedule  at  http:// 
www.hrsa.gov/grants.htm  for  more 
information. 

How  To  Request  and  Submit  an 
Application:  To  obtain  a  complete 
application  kit  {i.e..  application 
instructions,  necessary  forms,  and 
application  review  criteria),  call  toll  free 
1-877-HRSA-123  (1-877-477-2123). 
When  contacting  the  HRSA  Grants 
Application  Center  (GAC)  please  refer  to 
the  program  announcement  number 
HRSA-03-39  and  the  name  of  this 
program. 

An  original  and  two  copies  of  the 
application  must  be  sent  to:  HRSA 
Grants  Application  Center,  901  Russell 
Avenue,  Suite  450,  Gaithersburg, 
Maryland  20879;  FAX:  1-877-HRSA- 


345  (1-877-477-2345);  E-mail: 
hrsagac@hrsa.gov. 

Application  Review  and  Funding 
Criteria:  Each  application  received  by 
the  deadline  will  be  screened  for 
eligibility.  An  application  will  be 
considered  eligible  if  it  meets  all  of  the 
specific  eligibility  requirements  listed 
above.  Applications  that  do  not  meet  the 
eligibility  requirements  will  not  be 
accepted  for  processing  and  will  be 
returned.  An  Objective  Review 
Committee  (ORG)  will  review  all  eligible 
applications.  The  review  criteria  used 
by  the  Objective  Review  Committee  to 
assess  each  application  (out  of  100 
points)  will  include: 

•  Community  Health  Care  Delivery 
System  Needs  Assessment  (maximum      i 
10  points):  Extent  to  which  the 
applicant  clearly  defines  the  service 
area  and  target  population  of  uninsured 
and  underinsured  individuals  for  the 
project  and  provides  a  detailed 
assessment  of  the  current  delivery 
system  for  the  applicant's  uninsured 
and  underinsured  populations  so  as  to 
describe  the  extent  of  unmet  need  for  a 
more  coordinated  system  of  care. 

•  Consortium  Organizational  and 
Functional  Structure  (Maximum  15 
Points):  Extent  to  which  the  applicant 
describes  the  history,  membership, 
functional  structure,  accountability,  emd 
strategies  of  the  applicant's  HCAP 
consortium  in  terms  of  its  capacity  to 
implement  an  efficient,  higher  quality, 
comprehensive  system  of  care  for  the 
stated  target  population  of  uninsured 
and  underinsured  individuals. 

•  Project  Work  Plan  (Maximum  35 
Points):  Extent  to  which  the  applicant's 
work  plan  demonstrates  the  clarity, 
feasibility,  and  scope  of  proposed 
activities,  goals,  and  measurable 
objectives  which  are  consistent  and 
aligned  with  stated  needs  and  will 
develop  or  strengthen  an  integrated 
community  health  care  delivery  system 
that  provides  more  efficient,  effective, 
coordinated,  and  quality  care  at  a  lower 
cost  for  the  stated  population  of 
uninsured  or  underinsured  individuals. 

•  Program  Performance  Plan 
(Maximum  15  Points):  Extent  to  which 
the  applicant  provides  an  appropriate 
plan  for  evaluation  of  the  activities 
carried  out  under  the  grant  that  ensures 
monitoring  and  measurement  of 
progress  towards  the  corresponding 
goals  and  objectives  as  well  as  the  use 
of  evaluation  findings  to  improve 
program  performance  and  support 
sustainability. 

•  Sustainability  Plan  (Maximum  15 
Points):  Extent  to  which  the  applicant 
provides  an  appropriate  plan  for  long- 
term  project  sustainability  and 
community-reinvestment  for  HCAP 
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activities  through  decreasing 
dependence  on  Federal  funds.    ■» 

•  Budget  (Maximum  10  Points): 
Extent  to  which  the  applicant  presents 
a  detailed,  clear  and  comprehensive 
budget  that  is  appropriate  and 
reasonable  for  the  scope  of  proposed 
activities  described  in  the  Project  Work 
Plan  and  which  adequately  documents 
and  demonstrate  the  use  of  non-Federal 
contributions  to  the  greatest  extent 
possible  for  the  proposed  HCAP  project. 

Further  evaluation/review  criteria 
detail  will  be  listed  in  the  application 
guidance. 

Funding  Preference:  A  funding 
preference  is  defined  as  the  funding  of 
a  specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  approved  applications.  There 
is  one  preference  under  this  funding 
opportunity.  A  preference  will  be 
accorded  to  applicants  that  demonstrate 
the  greatest  extent  of  unmet  need  in  the 
community  involved  for  a  more 
coordinated  system  of  care. 

Matching  or  Cost  Sharing 
Requirement:  No  match  or  cost  sharing 
required. 

Estimated  Amount  of  Available 
Funds:  $35,000,000  for  New  Awards 
and  $70,000,000  for  Competing 
Continuations. 

Estimated  Number  of  Awards:  Up  to 
35  New  Awards  and  100  Competing 
Continuations. 

Estimated  Average  Size  of  Each 
Award:  New  awards  will  range  from 
$800,000  to  $900,000  and  Competing 
Continuations  will  range  from  $600,000 
to  $700,000. 

Estimated  Project  Period:  Up  to  three 
years  for  new  award.  For  competing 
continuations.  Cap  Grantees  that 
received:  (1)  Their  initial  funding  in 
fiscal  year  2000  are  eligibla  for  a  one 
year  project  period  imder  Extraordinary 
Circumstances;  (2)  their  initial  funding 
in  fiscal  year  2001  are  eligible  for  a  one 
year  project  period  under  this 
announcement;  and  (3)  their  initial 
funding  in  fiscal  year  2002  are  eligible 
for  up  to  a  two  year  project  period  under 
this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  McClintock,  phone  number:  (301) 
5  94—4  3  00 ,  e-mail :  tmcclin  tock@hrsa  .gov. 

Paperwork  Reduction  Act:  The 
application  for  the  Healthy 
Communities  Access  Program  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0920-0428. 

Public  Health  System  Reporting 
Requirements:  Under  these 
requirements  (approved  by  the  Office  of 


Management  and  Budget  under  OMB 
number  0937-0195),  a  community- 
based  non-governmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  to  the  head  of 
the  appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date.  This  statement  must 
include: 

1 .  A  copy  of  the  face  page  of  the 
application  (SF  424)  and 

2.  A  summary  of  the  project,  not  to 
exceed  one  page,  which  provides: 

a.  A  description  of  the  population  to 
be  served, 

b.  A  summary  of  the  services  to  be 
provided,  and 

c.  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372:  This  program 
has  been  determined  to  be  subject  to 
provisions  of  Executive  Order  12372,  as 
implemented  by  45  CFR  part  100. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  Form  PHS  5161 
contains  a  listing  of  States  that  have  set 
up  a  review  system  and  will  provide  a 
State  Point  of  Contact  (SPOC)  in  the 
State  for  the  review.  A  list  of  SPOC 
contacts  is  also  available  at  http:// 
www.  whiteh  ouse.gov/omb/gran  ts/ 
spoc.html.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State. 

Except  in  unusual  circumstances,  the 
due  date  for  State  process 
recommendations  is  at  least  60  days 
from  the  deadline  date  established  by 
the  Secretary.  45  CFR  100.8(a)(2).  In  "this 
instance,  there  are  less  than  90  days 
before  the  end  of  the  2003  fiscal  year  (on 
September  30,  2003).  Due  to  this 
unusual  circumstance,  HRSA  is 
establishing  a  30-day  due  date  for  State 
process  recommendations  to  assure 
timely  consideration  of  such 
recommendations.  The  HRSA  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  responses  to  State  process 
recommendations  received  after  the  due 
date  (See  "Intergovernmental  Review  of 
Federal  Programs"  Executive  Order 
12372,  and  45  CFR  Part  100,  for  a 
description  of  the  review  process  and 
requirements). 


Dated:  July  15.  2003. 
Elizabeth  M.  Duke, 

Administrator. 

(FR  Doc.  03-18632  Filed  7-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the 
Teleconference  meeting  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
Center  for  Substance  Abuse  Prevention 
(CSAP)  National  Advisory  Council  in 
July  2003. 

The  agenda  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  Therefore  the 
Teleconference  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b(c)(6)  and  5 
U.S.C.  App.2, 10(d). 

A  roster  of  committee  members  'and 
substantive  program  information  may  be 
obtained  from  Carol  Watkins,  Executive 
Secretary,  Rockwall  n  Building,  Suite 
900,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
9542. 

Committee  Name:  SAMHSA  Center  for 
Substance  Abuse  Prevention  National 
Advisory  Council. 

Meeting  Dates:  Monday,  July  21,  2003,  3- 
5  p.m.  (Closed  Session). 

Meeting  Place:  Center  for  Substance  Abuse 
Prevention,  5515  Security  Lane,  Rockwall  II 
Building,  Conference  Room  I,  Room  900, 
Rockville,  Maryland,  Telephone  (301)  443- 
0365. 

Contact:  Carol  D.  Watkins.  Executive 
Secretary,  5600  Fishers  Lane,  Rockwall  II 
Building,  Suite  900,  Rockville,  Maryland 
20857,  Tslephone:  (301)  443-9542. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  July  16,  2003. 
Toian  Vaughn, 

Executive  Secretary/Committee  Management 
Officer.  Substance  Abuse  and  Mental  Health 
Services  Administration. 
(FR  Doc.  03-18502  Filed  7-21-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Informiition  Collection 
Activities:  Comment  Request 


action:  Requesi 
approval;  petiti  )n 
worker:  Form  I 


The  Department 
Security,  Burea  j 
Immigration 
submitted  the 
collection 
review  proced 
Management 
review  and  cl 
with  section  1 
(l)(2)(iii)ofthe 
Actof  1995.  Thi! 
that  it  cannot 
the  normal  cl 
this  part  because 
procedures  are 
prevent  or 
information, 
approval  of  this 
will  ensure  that 
continue, 
been  requested 

If  granted,  the 
only  valid  for  1 
and/or  question ; 
pending  request 
must  be  directe( 
Information  anc 
17th  Street,  NW 
Washington,  DC 
Department  of 
Officer.  Commehts 


fdllc 
requ«  st 

u-es  1 
and 
ea  ranee  i 

3:!0. 


rei; 


eai  ance 


disrupt 


There  ore 


<iO 


ibm 


fir  ;t 


Dui  ing 


su 


emergency  su 
information  col 
submitted  via 
6974. 

During  the 
period,  a  regulaj 
information  col 
undertaken, 
period,  the  BCIS 
comments  and 
public  and 
this  information 
are  encouraged 
sixty  days  until 
During  the  60- 
comments  and 
regarding  additi 
include  obtain 
information 
instructions 
Richard  A.  Sloaji 
Director,  Regul 
Services  Divisioh 
Immigration  anc 
U.S.  Departmen 


affec  ;ed 


diy 


OMB  emergency 

for  nonimmigrant 
129. 


of  Homeland 
of  Citizenship  and 
Services  (BCIS)  has 
owing  information 
utilizing  emergency 
to  the  Office  of 
Budget  (OMB)  for 
in  accordance 
.13(aKlKii)and 
Paperwork  Reduction 
BCIS  has  determined 
sonably  comply  with 

procediu-es  under 
normal  clearance 
easonably  likely  to 
the  collection  of 
Enjergency  review  and 
information  collection 
the  collection  may 

,  OMB  approval  has 
)y  July  18.  2003. 
emergency  approval  in 
days.  All  comments 
pertaining  to  this 
for  emergency  approval 
to  OMB,  Office  of 
Regulatory  Affairs,  725 
,  Suite  10235. 
20503;  Attention: 
1-  omeland  Security  Desk 
regarding  the 
ission  of  this 
Bction  may  also  be 
fa  [:simile  to  202-395- 


60  days  of  this  same 
review  of  this 
Bction  is  also  being 

the  regular  review 
requests  written 
iggestions  from  the 

agencies  concerning 
collection.  Comments 
i  ind  will  be  accepted  for 
September  22,  2003. 
regular  review,  all 
s  uggestions,  or  questions 
pnal  information,  to 
a  copy  of  the 
with 
be  directed  to  Mr. 
202-514-3291. 
afions  and  Forms 
Bureau  of 
Customs  Enforcement, 
of  Homeland  Security, 


irg 
inst  rument 
she  uld 


Room  4034,  425  I  Street,  NW., 
Washington.  DC  20536.  Written 
conunents  and  suggestions  form  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  of  a  previously  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Nonimmigrant  Worker. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  1-129. 
Bureau  of  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  an 
employer  to  petition  for  aliens  to  come 
to  the  U.S.  temporarily  to  perform 
services,  labor,  training  or  to  request 
extensions  of  stay  or  changes  in 
nonimmigrant  status  for  nonimmigrant 
workers. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  368,948  responses  at  2.75 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,014,607  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrvunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 


Services  Division,  Bureau  of 
Immigration  and  Customs  Enforcement, 
U.S.  Department  of  Homeland  Security, 
Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s}  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Lewis  Oleinick,  Department 
Clearance  Officer,  United  States 
Department  of  Homeland  Seciuity, 
Regional  Office  Building  3,  7th  and  D 
Streets,  SW.,  Washingten,  DC  20530. 

Dated:  July  16,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  U.S. 
Department  of  Homeland  Security,  Bureau 
of  Immigration  and  Customs  Enforcement. 

[PR  Doc.  03-18630  Filed  7-21-03;  8:45  am] 

HLUNG  CODE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15649] 

National  Offshore  Safety  Advisory 
Committee;  Vacancies 

agency:  Coast  Guard,  DHS. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
National  Offshore  Safety  Advisory 
Committee  (NOSAC).  NOSAC  provides 
advice  and  makes  reconunendations  to 
the  Coast  Guard  on  matters  affecting  the 
offshore  industry. 

DATES:  Application  forms  should  reach 
us  on  or  before  September  30,  2003. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  {G-MSC)-2),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
202-267-1181;  or  by  faxing  202-267- 
4570.  A  copy  of  the  application  form  is  > 
available  from  the  Coast  Guard's 
Advisory  Committee  Web  page  at: 
http://www.uscg.mil/hq/g-m/advisory/ 
index.htm  Send  your  application  in 
written  form  to  theabove  street  address. 
This  notice  is  available  on  the  Internet 
at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  D.  L.  Scott,  Executive  Director 
of  NOSAC,  or  James  M.  Magill, 
Assistant  to  the  Executive  Director, 
telephone  202  267-1181,  fax  202-267- 
4570. 
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SUPPLEMENTARY  INFORMATION:  NOSAC  is 
a  Federal  advisory  committee  under  5 
U.S.C.  App.  2  (Pub.  L.  92-163,  86  Stat. 
770,  as  amended).  It  consists  of  14 
regular  members  who  have  particular 
knowledge  and  experience  regarding 
offshore  technology,  equipment,  safety 
and  training  and  environmental 
expertise  in  the  exploration  or  recovery 
of  offshore  mineral  resources.  It 
provides  advice  and  makes 
recommendations  to  the  Assistant 
Commandant  for  Marine  Safety, 
Security  and  Envirorunental  Protection 
on  safety,  security  and  rulemaking 
matters  relating  to  the  offshore  mineral 
and  energy  industries.  This  advice 
assists  us  in  formulating  the  positions  of 
the  United  States  in  advance  of 
meetings  of  the  International  Maritime 
Organization. 

NOSAC  meets  twice  a  year,  with  one 
of  these  meetings  being  held  at  Coast 
Guard  Headquarters  in  Washington,  DC. 
It  may  also  meet  for  extraordinary 
purposes.  Its  subcommittees  and 
working  groups  may  meet  to  consider 
specific  problems  as  required. 

We  will  consider  applications 
received  in  response  to  this  notice  for 
three  positions  that  expire  or  become 
vacant  in  January  2004.  Applications 
should  reach  us  by  September  30,  2003, 
but  we  will  consider  applications 
received  later  if  they  arrive  before  we 
make  our  recommendations  to  the 
Secretary  of  Homeland  Security. 

To  be  eligible,  applicants  should  have 
experience  in  one  of  the  following 
categories:  (1)  Offshore  operations,  (2) 
diving  services,  or  (3)  pipelaying 
services.  Please  state  on  the  application 
form  which  of  the  three  categories  you 
are  applying  for.  Each  member  normally 
serves  a  term  of  3  years  or  imtil  a 
replacement  is  appointed.  A  few 
members  may  serve  consecutive  terms. 
All  members  serve  at  their  own  expense 
and  receive  no  salary,  reimbursement  of 
travel  expenses,  or  other  compensation 
from  the  Federal  Government. 

In  support  of  the  policy  of  the  Coast 
Guard  on  gender  and  ethnic  diversity, 
we  encoiu-age  qualified  women  and 
members  of  minority  groups  to  apply. 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  you  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  We  may  not  release  the  report  or 
the  information  in  it  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 


Dated:  July  14,  2003. 

J.G.  Lantz, 

Acting  Director  of  Standards,  Marine  Safety, 
Security  and  Environmental  Protection. 

[PR  Doc.  03-18520  Filed  7-21-03;  8:45  am) 

BILUNG  CODE  49ia-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Information  Collection  Under 
the  Paperwork  Reduction  Act; 
Comment  Request 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  proposed  collection. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  we  are  renewing 
the  information  collection  found  in  the 
general  Probate  of  Indian  Decedents' 
Estates,  Except  for  Members  of  the  Five 
Civilized  Tribes  regulations.  The 
purpose  of  this  data  collection  is  to 
ensure  that  Probate  regulations  are 
administered  for  the  benefit  of 
individual  Indians  and  any  persons 
having  claims  against  an  Indian 
decedent's  estate. 

DATES:  Comments  on  this  proposed 
information  collection  must  be  received 
by  September  22,  2003. 
ADDRESSES:  Send  comments  to  Ben 
Burshia,  Bureau  of  Indian  Affairs,  Office 
of  Trust  Responsibilities,  Real  Estate 
Services,  1849  C  Street,  NW.,  MS  4512- 
MIB,  Washington,  DC  20240.  Comments 
may  also  be  faxed  to  (202)  219-1065. 
We  carmot  accept  e-mail  comments  at 
this  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  D.  Fittman,  (202)  208-4861. 
SUPPLEMENTARY  INFORMATION:  The 
information  provided  through  collection 
requirements  is  used  by  the  Department 
of  the  Interior,  BIA,  to  determine  heirs 
and  divide  any  funds  held  by  the  BIA 
for  an  Indian  decedent  and  to  divide  the 
decedent's  trust  and  restricted  real 
property.  The  information  is 
particularly  used  by  the  Bureau  of 
Indian  Affairs  in: 

(a)  Instructing  an  individual  in 
starting  the  probate  process; 

(b)  Preparing  a  probate  package  for 
review; 

(c)  Filing  claims; 

(d)  Disbursing  assets;  and 

(e)  Filing  appeals  for  adverse 
decisions. 

Request  for  Comments 

The  Bureau  of  Indian  Affairs  requests 
your  comments  on  this  collection 
concerning: 


(a)  The  necessity  of  this  information 
collection  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  (hours  and  cost) 
of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  Ways  we  could  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  we  could  minimize  the 
burden  of  the  collection  of  the 
information  on  the  respondents,  such  as 
facilitating  use  of  automation  for 
collection  techniques  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review  at  the 
location  listed  in  the  ADDRESSES  section, 
room  4522,  during  the  hours  of  8:30 
a.m.  to  5  p.m.  EST,  Monday  through 
Friday  except  for  legal  holidays.  If  you 
wish  to  have  your  name  and/or  address 
withheld,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comments.  We  will  honor  your  request 
according  to  the  requirements  of  the 
law.  All  comments  from  organizations 
or  representatives  will  be  available  for 
review.  We  may  withhold  comments 
from  review  for  other  reasons. 

OMB  Control  Number:  1076-0156. 

Type  of  Review:  Renewal. 

Title:  Probate  of  Indian  Estates,  Except 
for  Members  of  the  Five  Civilized 
Tribes,  25  CFR  part  15. 

Brief  Description  of  Collection : 
Information  is  collected  through  the 
probate  process  when  BIA  learns  of 
decedent's  death  from  a  neighbor,     " 
friend,  or  any  other  interested  person  by 
providing  copy  of  decedent's  obituary 
notice  from  a  local  newspaper;  an 
affidavit  of  death  prepared  by  someone 
who  knows  about  the  decedent.  BIA 
also  requires  other  documents  to 
process  the  probate  package.  Interested 
party  must  inform  BIA  if  any  of  the 
documents  or  information  identified  are 
not  available. 

Respondents:  Possible  respondents 
include:  Individual  tribal  members, 
individual  non-Indians,  individual 
tribal  member-owned  businesses,  non- 
Indian  owned  businesses,  tribal 
governments,  and  land  owners  who  are 
seeking  a  benefit. 

Number  of  Respondents:  32,589 
annually. 

Annual  hours:  156,407. 
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Estimated  Ti^e  per  Response:  5 
hours. 
Frequency  o^ 

Dated:  fuly  1 
Aurene  M.  Martiji 

Assistant  Secreta  y, 
[FRDoc.  03-18621 
BILLING  CODE  4310-  V7-P 


>/  Response:  As  required. 
2003. 


,  Indian  Affairs. 

Filed  7-21-03;  8:45  am) 


DEPARTMENT  lOF  THE  INTERIOR 
Bureau  of  Indian  Affairs 


Indian  Gaming 


(if 


AGENCY:  BureaL 
Interior. 
action:  Notice 
Compact  Amendments 
between  the 
Lac  Courte 
Superior  Chipp  jw; 
Tribe  of  Indians 
Tribe,  and  the 
Superior  Chipp 


Sta  te 
Orei  les 


Ead 


Tribal — State  Gaming 

taking  effect 
of  Wisconsin  and  the 

Bank  of  Lake 
a  Indians,  the  Oneida 
the  Menominee  Indian 
River  Bank  of  Lake 
;wa  Indians. 


Secret  ary 


Secret  ary 
tie : 


Wisconsin  i 


summary:  Pursiiant 
Indian  Gaming 
(IGRA),  Public 
2710,  die 
publish,  in  the 
of  the  approved 
for  the  purpose 
gaming  activitiejs 
Assistant 
Department  of 
delegated  authohty 
that  the  Amend:  n 
Compact  of  1 99  : 
Courte  Oreilles 
Chippewa  Indians 
Wisconsin  execited 
the  Amendmeni 
of  1991  betweer 
Lake  Superior 
the  State  of 
April  25,  2003; 
Gaming  Compacjt 
Oneida  Tribe  of 
Wisconsin  executed 
and  the  Amendment 
Compact  of  199;: 
Menominee  Indian 
of  Wisconsin 
2003,  are  consi 
terms  of  IGRA, 
Compacts  are  cdnsi 
only  to  the  extei  it 
are  consistent 
IGRA. 

The  Amendm  ;nts 
gaming  ^ctivitie ; 
Compact,  remov  e 
limits,  remove  1 
number  of  permjtted 
extend  the  term 
indefinite  term, 
clauses,  instituti 


of  Indian  Affairs, 


to  Section  1 1  of  the 
Regulatory  Act  of  1988 
iaw  100-497,  25  U.S.C. 
of  the  Interior  shall 
1  'ederal  Register,  notice 
Tribal-State  compacts 
3f  engaging  in  Class  III 
on  Indian  lands.  The 
— Indian  Affairs, 
Interior,  through  her 
,  is  publishing  notice 
ent  to  the  Gaming 
between  the  Lac 
Bank  of  Lake  Superior 
and  the  State  of 
on  April  29,  2003; 
to  the  Gaming  Compact 
the  Bad  River  Band  of 
Chippewa  Indians  and 

executed  on 
I  he  Amendment  to  the 
of  1991  between  the 
Indians  and  the  State  of 
on  April  28,  2003; 
to  the  Gaming 
between  the 
Tribe  and  the  State 
executed  on  April  29, 

approved.  By  the 
Amendments  to  the 
dered  approved,  but 
that  the  Amendments 
the  provisions  of 


d  ered ; 


t  le . 


with' 


expand  the  scope  of 
authorized  under  the 
limitations  on  wager 
;  mitations  on  the 

gaming  devices, 
af  the  compact  to  an 
subject  to  re-opener 
an  entirely  new 


dispute  resolution  provision,  replace'the 
sovereign  immunity  provision,  and 
modify  the  revenue-sharing  provision  of 
the  Compact. 

EFFECTIVE  DATES:  July  22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  July  10.  2003. 
Woodrow  W.  Hopper,  Jr., 

Acting  Deputy  Assistant  Secretary — Indian 

Affairs  (Management). 

|FR  Doc.  03-18631  Filed  7-21-03;  8:45  amj 

BILUNG  COo£  4310-4FMI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK962-1410-HY-P;  F-14846-F2;  DYA-10] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Chalkyitsik  Native 
Corporation.  The  lands  are  located  in  T. 
20  N.,  R.  19  E.,  Fairbanks  Meridian,  in 
the  vicinity  of  Chalkyitsik,  Alaska,  and 
contain  19,915.87  acres.  Notice  of  the 
decision  will  also  be  published  four 
times  in  the  Fairbanks  Daily  News- 
Miner. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  August  21, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christy  Favorite,  by  phone  at  (907)  271- 


5656,  or  by  e-mail  at 
cfavorit@ak.  blm  .gov. 

Christy  Favorite, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

|FR  Doc.  03-18563  Filed  7-21-03;  8:45  amJ 

BILUNG  CODE  431(>-S»-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-320/350/31 0-03-1 61 0-DO] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Associated  Resource  Management 
Plans  for  Three  Bureau  of  Land 
Management  Field  Offices  in  Northeast 
California  and  Northwest  Nevada:  The 
Eagle  Lake  Field  Office;  Alturas  Field 
Office;  the  Surprise  Field  Office 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  associated  Resource  Management 
Plans  (RMP)  for  three  Bureau  of  Land 
Management  (BLM)  field  offices  in 
Northeast  California  and  Northwest 
Nevada:  The  Eagle  Lake  Field  Office,  the 
Alturas  Field  Office,  and  the  Surprise 
Field  Office. 

SUMMARY:  This  document  provides 
notice  that  the  BLM  intends  to  prepare 
an  Environmental  Impact  Statement  and 
associated  Resource  Management  Plans 
for  three  BLM  Field  Offices  located  in 
Northeast  California  and  Northwest 
Nevada:  The  Eagle  Lake  Field  Office,  the 
Alturas  Field  Office,  and  the  Surprise 
Field  Office.  The  three  field  offices 
encompass  approximately  3  million 
acres  of  public  lands,  with  the  Eagle 
Lake  Field  Office  headquartered  in 
Susanville,  California,  the  Alturas  Field 
Office  in  Alturas,  California,  and  the 
Surprise  Field  Office  in  Cedarville, 
California.  New  Resource  Management 
Plans  (RMPs)  are  needed  because 
current  management  direction  for  the 
three  million  acres  of  public  land 
managed  by  the  Alturas,  Eagle  Lake,  and 
Surprise  Field  Offices  is  contained  in  18 
separate  land  use  plans  and  subsequent 
amendments.  These  plans,  while 
providing  a  broad  overview  of  goals, 
objectives,  and  needs  associated  with 
public  lands,  would  benefit  from 
updating.  The  RMPs  will  fulfill  die 
needs  and  obligations  set  forth  by  the 
National  Environmental  Policy  Act 
(NEPA),  the  Federal  Land  Policy  and 
Management  Act  (FLPMA),  and  BLM 
management  policies.  The  BLM  will 
work  collaboratively  with  interested 
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parties  to  identify  the  management 
dpcisions  that  are  best  suited  to  local, 
regional,  and  national  needs  and 
concerns.  The  public  scoping  process 
will  identify  planning  issues  and 
develop  planning  criteria. 

DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  on 
preliminary  issues  and  suggestions  for 
potential  planning  criteria  can  be 
submitted  in  writing  to  the  address 
listed  below  and  will  be  accepted  for  30 
days  following  the  publication  of  this 
notice  in  the  Federal  Register.  Public 
meetings  will  be  held  throughout  the 
plan  scoping  and  preparation  period.  In 
order  to  ensure  local  community 
participation  and  input,  open  houses 
will  be  held  in  locations  most  closely 
affiliated  with  the  public  lands  in  the 
planning  area.  Probable  locations 
include:  Cedarville,  CA;  Alturas,  CA; 
Susanville,  CA;  Reno,  NV;  and  Redding, 
CA.  These  public  meetings  are 
scheduled  to  be  held  throughout  the 
month  of  August  2003.  Specific  dates 
and  meeting  locations  will  be 
announced  by  BLM  through  news 
releases,  direct  mailings  or  other 
applicable  means  of  public  notification 
within  15  days  of  the  event. 

ADDRESSES:  Scoping  comments  shoidd 
be  sent  to  Jeff  Fontana,  Public  Affairs, 
Bureau  of  Land  Management,  Eagle  Lake 
Field  Office,  2950  Riverside  Drive, 
Susanville,  California  96130;  FAX 
530.257.4831.  BLM  will  maintain  a 
record  of  public  documents  related  to 
the  development  of  the  RMPs  at  the 
Eagle  Lake  Field  Office  at  the  address 
listed  above.  Comments,  including 
names  and  street  addresses  of 
respondents  will  be  available  for  public 
review  at  the  Eagle  Lake  Field  Office  in 
Susanville,  California  during  regular 
business  hours,  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays,  and  may  be  published 
as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  Individuals  who  wish  to 
withhold  their  name  or  street  address 
ft'om  public  review  or  fi'om  disclosure 
under  the  Freedom  of  Information  Act 
must  state  this  prominently  at  the 
beginning  of  their  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Fontana,  Public  Affairs,  Bureau  of  Land 
Management,  Eagle  Lake  Field  Office, 


2950  Riverside  Drive,  Susanville, 
California  96130,  (530)  252-5332. 
SUPPLEMENTARY  INFORMATION: 
Preliminary  issue  areas  and 
management  concerns  have  been 
identified  by  BLM  personnel  in 
consultation  with  other  agencies, 
individuals,  and  organizations  and 
include:  Memagement  of  special  areas, 
riparian/weUands  health,  upland 
ecosystems  health,  water  quality  and 
quantity,  management  and  protection  of 
sensitive,  rare,  threatened  or  endangered 
species,  fire  and  fuels  management, 
access  and  transportation  management 
including  OHV  uses,  Native  American 
traditions  and  practices,  social/ 
economic  considerations,  acquisition/ 
disposal  of  public  lands,  mineral 
extraction  and  energy  development, 
communication  and  utility  facility 
locations,  and  recreation  use  and  visitor 
safety. 

Disciplines  involved  in  the  planning 
process  include  specialists  with 
expertise  in  wildlife  and  fisheries 
management,  forestry,  botany  and 
vegetation  community  ecology,  fire/ 
fuels  management  and  ecology, 
hydrology  and  watershed  management, 
archeology,  lands  and  realty,  minerals 
and  geology,  grazing  management, 
recreation  management,  sociology  and 
economics. 

Dated:  June  17,  2003. 
Timothy  J.  Burke, 

Ahuras  Field  Office  Manager. 

[FR  Doc.  03-18562  Filed  7-21-03;  8:45  amj 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[10-070-1 150-PG] 

Notice  of  Public  Meeting,  Upper  Snake 
River  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Upper  Snake 
River  Resource  Advisory  Council  (RAG), 
will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  August 
27  and  28,  2003  at  the  office  of  the  BLM 
Upper  Snake  River  District,  1405 
HoUipark  Drive,  in  Idaho  Falls,  Idaho. 
The  meeting  will  start  August  27  at  2 
p.m.,  with  the  public  comment  period 


beginning  at  approximately  2:10  p.m. 
The  meeting  will  adjourn  on  August  28 
at  about  5  p.m. 

SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  the  BLM  Upper  Snake 
River  District  (USRD),  which  covers 
south-central  and  southeast  Idaho.  At 
this  meeting,  topics  we  plan  to  discuss 
include:  Updates  on  major  planning 
projects  in  the  USRD,  including 
coordination  of  subgroups.  A  half-day 
discussion  on  the  Director's  Sustaining 
Working  Landscapes  policy  initiative. 
Review  of  RAG  feedback  on  BLM 
Idaho's  statewide  Off-Highway 
initiative.  Review  of  Standards  and 
Guidelines  consistency.  Other  items  of 
interest  raised  by  the  Council. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 

A  final  USRD  RAG  meeting  has  been 
planned  for  November  2003,  and  will  be 
announced  in  a  futiue  Federal  Register 
Notice  and  through  local  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell,  RAC  Coordinator,  Upper 
Snake  River  District,  1405  HoUipark  Dr., 
Idaho  Falls,  ID  83401.  Telephone  (208) 
524-7559. 

Dated:  July  16.  2003. 
David  O.  Howell, 
Public  Affairs  Specialist. 
(FR  Doc.  03-18586  Filed  7-21-03;  8:45  amJ 

BILUNG  CODE  4310-GG-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Public  Meeting:  Resource 
Advisory  Council  to  the  Lower  Snake 
River  District 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 


Department  of  the  Interior,  Bureau  of 
Land  Managen  ent  (BLM)  Lower  Snake 
River  District  F  esource  Advisory 
Council  (RAC)  will  meet  as  indicated 
below. 

DATES:  The  me  sting  will  be  held  August 
26,  2003.  beginning  9  a.m.  at  the  Bureau 
of  Land  Management,  Idaho  State  Office 
in  the  first  floo  •  Ponderosa-Sagebrush 
Conference  Rooms,  located  at  11387 
South  Vinnell '  Vay,  Boise,  Idaho  83703. 
Public  commer  t  periods  will  be  held 
after  each  topic  on  the  agenda.  The 
meeting  will  ac  joum  at  .5  p.m. 
FOR  FURTHER  IN  FORMATION  CONTACT:  MI 
Byrne,  Public  /iffairs  Officer  and  RAC 
Coordinator,  Ldwer  Snake  River  District, 
3948  Developn  ent  Ave.,  Boise,  ID 
83705,  Telephone  (208)  384-3393. 
SUPPLEMENTARt  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  hrough  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  nranagement  issues 
associated  with  public  land 
management  in  southwestern  Idaho.  At 
this  meeting,  th  e  following  topics  will 
be  discussed: 

•  Subcommi  tee  reports  on  Rangeland 
Standards  and  I  Juidelines,  Sage  Grouse 
Habitat  Manage  ment,  OHV  and 
Transportation  Vlanagement,  River 
Recreation  and  Resource  Management 
Plans,  and  Fire  and  Fuels  Management; 

•  Two  Resou  rce  Management  Plans 
under  developrient  in  the  District — 
workshops  for  Alternatives 
development;    i 

•  Rangeland  Standards  and 
Guidelines  anal  ysis  update; 

•  District  wildfire  activity  for  2003, 
and  District  Firn  Management  Plan; 

•  Owyhee  In  tiative— General 
Overview  and  F  rogress  Update; 

•  RAC  Meml  ers  will  discuss  what 
they  heard  fron  individuals  at 
community  and  interest  group  meetings 
in  August  wher !  the  Department's 
Sustaining  Wor  dng  Landscapes 
Initiative  (SWI)  was  added  to  agendas 
by  the  RAC's  Rjngeland  Standards  and 
Guidelines  Subi  :ommittee.  The  RAC  is 
reserving  at  leas  t  two  hours  of  their 
afternoon's  agei  da  for  all  interested 
stakeholders,  including  Tribes,  and  the 

their  comments  and 
the  discussion  regarding 
SWI  policy  optibns  and  strategy  for 
developing  policy; 

Office  Managers  and 
Manager  provide 
updates  on  curr  3nt  activities  and  issues 
in  their  field  off  ice  and  the  District. 
Idaho's  Noxious  Weed  Program 
All  meetings  i  ire  open  to  the  public, 
present  written 
comments  to  \hk  Council.  Each  formal 
Council  meetini ,  will  also  have  time 


public,  inviting 
participation  in 


Three  Field 
the  District  Fire 


allocated  for  hearing  public  conmients. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below.  Expedited 
publication  is  requested  to  give  the 
public  adequate  notice. 

Dated:  July  16,  2003. 
Glen  M.  Secrist, 
District  Manager. 
[FR  Doc.  03-18588  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4310-AG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-320-1110-AE] 

Notice  of  Closure  Order  for  Motorized 
Vehicle  Use,  Popcorn  Area  of  Lava 
Wilderness  Study  Area,  Shasta 
County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  vehicle  closure  on 
Popcorn  Campground  access  road  in  the 
Lava  Wilderness  Study  Area,  Shasta 
Covmty,  California. 

SUMMARY:  Notice  is  hereby  given  that 
the  BLM  route  within  the  Popcorn  Area 
is  closed  to  motorized  vehicle  use 
within  the  Lava  Wilderness  Study  Area 
(WSA).  Approximately  three  ten^s  of  a 
mile  of  road  will  be  closed  to  all 
motorized  vehicle  use.  The  purpose  of 
this  road  closure  is  to  protect  WSA 
values,  protect  sensitive  species  habitat, 
reduce  vandalism,  and  improve  public 
safety. 

EFFECTIVE  DATE:  This  closure  is  effective 
on  July  22,  2003,  and  will  remain  in 
effect  until  this  notice  is  rescinded. 

SUPPLEMENTARY  INFORMATION:  The  lands 
in  this  closure  are  located  within  the 
Mt.  Diablo  Meridian,  Sections  15  and. 
22,  T.  36  N.,  R.  5  E.  This  closure  is  made 
under  the  authority  of  43  CFR  8341.2(a) 
and  8364.1.  Any  person  who  fails  to 
comply  with  the  provisions  of  this 
closure  order  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.0-7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Singleton  at  the  BLM  Alturas 
Field  Office  at  (530)  233-4666,  or  by  e- 
mail  at  csinglet@ca.blm.gov. 


Dated;  April  22,  2003. 
Michael  P.  Oolan, 

Acting  Alturas  Field  C^ice  Manager. 

[FR  Doc.  03-18561  Filed  7-21-03;  8:45  am] 

BiLUNG  CODE  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1 610-00] 

Notice  of  Intent  To  Prepare  a 
Combined  Amendment  to  the  Carson 
City  Field  Office  Consolidated 
Resource  Management  Plan  and  a 
Revision  to  the  Naval  Air  Station  Fallon 
Integrated  Natural  Resources 
Management  Plan,  Known  as  the 
Churchill  County  Plan,  and  Associated 
Environmental  Impact  Statement 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management,  Carson 
City  Field  Office  in  partnership  with  the 
Department  of  Defense,  U.S.  Naval  Air 
Station  Fallon,  Nevada. 
ACTION:  Notice  of  intent  to  prepare  a 
combined  amendment  to  the  Bureau  of 
Land  Management  (BLM)  Carson  City 
Field  Office  (CCFO)  Consolidated 
Resource  Management  Plan  (CRMP)  and 
a  revision  to  the  Naval  Air  Station 
Fallon  (Navy)  Integrated  Natural 
Resources  Management  Plan  (INRMP) 
and  associated  Enviroimiental  Impact 
Statement  (EIS). 

SUMMARY:  This  dociunent  provides 
notice  that  the  BLM  intends  to  prepare 
an  amendment  to  the  CRMP  with  an 
associated  EIS  for  the  Carson  City  Field 
Office  to  address  energy  resources,  fire 
management,  off-highway  vehicle 
(OHV)  use  ^d  designations,  and 
Churchill  County  open  space  needs.  The 
Navy  intends  to  revise  their  INRMP  in 
this  plan  to  address  the  same  issues 
stated  for  the  BLM  and  new  issues  at  the 
Fallon  Naval  Air  Station  related  to 
National  Security.  The  planning  area  is 
primarily  limited  to  Churchill  County, 
Nevada  for  all  issues  with  the  exception 
of  energy  resources,  which  will  be 
addressed  for  all  lands  managed  by  the 
CCFO.  The  BLM  and  Navy  will  work 
collaboratively  and  cooperatively  with 
interested  parties  to  identify 
management  decisions  that  are  best 
suited  to  local,  regional,  and  national 
needs  and  concerns. 
DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  can  be 
submitted  in  writing  to  the  address 
listed  below  and  will  be  accepted 
throughout  the  preparation  of  the  Draft 
CRMP7Draft  EIS.  All  public  meetings 
will  be  announced  through  the  local 
news  media,  newsletters,  scoping 
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documents,  and  the  BLM  Web  site  at 
http://www.nv.blm.gov/carson  at  least 
15  days  prior  to  the  event.  Public 
meetings  will  be  held  throughout  the 
plan  scoping  and  preparation  period.  In 
order  to  ensure  the  widest  range  of 
public  participation  and  input,  public 
open  house  meetings  will  be  held,  at  a 
minimum,  in  Fallon  and  Reno,  Nevada. 
Early  participation  is  encouraged  euid 
will  assist  in  determining  future 
management  of  public  and  Navy  lands. 
In  addition  to  the  ongoing  public 
participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  through  comment  on 
the  draft  and  final  documents. 
ADDRESSES:  Written  comments  should 
be  sent  to  BLM  Carson  City  Field  Office, 
5665  Morgan  Mill  Road,  Carson  City, 
NV  89701;  Fax  (775)  885-6147;  email 
address  tknutson@nv.blm.gov. 
Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hoiu-s 
(7:30  a.m.-5  p.m.),  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  However,  we 
will  not  consider  anonymous 
comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  write  to  the 
above  address  or  call  Gary  Ryan  (BLM/ 
Navy  Liaison,  Project  Manager)  at  (775) 
426-4011;  Terri  ICnutson  (BLM 
Environmental  Planner)  at  (775)  885- 
6156;  or  Chip  Kramer  (Navy 
Environmental  Coordinator)  at  (775) 
426-3186. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
Carson  City  Field  Office  CRMP  is  a 
compilation  of  all  Resource 
Management  Plans  and  Amendments 
that  have  been  completed  for  lands 
managed  by  the  CCFO.  Although  energy 
resources  are  marginally  addressed  in 
the  CRMP,  site-specific  suitability  or 
non-suitability  analysis  is  lacking  and 
energy  resources  other  than  geothermal 
and  oil  and  gas  are  not  referenced  or 
analyzed.  The  Fallon  Paiute-Shoshone 
Tribe  has  expressed  to  BLM  their 


concern  regarding  sacred  or  religious 
sites  and  has  requested  participation  in 
any  land  use  planning  for  the  area.  The 
Nav^'  has  indicated  a  need  to  revise 
their  INRMP  to  address  new  issues 
relevant  to  the  base  and  other  Navy- 
controlled  lands.  Chm-chill  County  is 
updating  their  Master  Plan  to  include 
open  space  designations  and  resource 
preservation.  In  addition  to  the  BLM 
lands,  Churchill  County  contains  lands 
managed  by  the  Navy,  the  Bureau  of 
Reclamation  (BOR),  the  U.S.  Fish  and 
Wildlife  Service  (USFWS),  and  the 
Fallon  Paiute-Shoshone  and  Walker 
River  Paiute  Tribes.  To  best  serve  the 
needs  of  all,  it  was  agreed  that  a  joint 
planning  effort  addressing  overall 
public  needs  would  be  pursued.  By 
combining  these  efforts  several  issues 
such  as  CCFO  and  countywide  energy 
development;  potential  Naval  Air 
Station  Fallon  expansion;  open  space 
preservation;  urban  interface  and  fire 
management;  recreational  opportunities 
and  impacts;  threatened,  endangered, 
and  sensitive  species  protection;  and  the 
protection  of  lands  sensitive  to  the 
Tribes  will  be  assessed  in  a  coordinated 
and  comprehensive  manner.  It  is 
expected  that  this  amendment  to  the 
BLM  Carson  City  CRMP  will  also  serve 
as  a  revision  of  the  Navy  INRMP.  An  EIS 
will  be  prepared  jointly  and  a  record  of 
decision  (ROD)  will  be  signed  by  both 
parties.  Churchill  Coimty  and  the  Fallon 
Paiute-Shoshone  Tribe  will  be  planning 
partners  and  formal  cooperating 
agencies  for  the  EIS.  Federal,  state,  and 
local  agencies,  Tribal  entities,  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
decisions  to  be  made  in  this  plan 
amendment  are  invited  to  participate  in 
the  scoping  process  and,  if  eligible,  may 
request,  or  be  requested  by  the  BLM  and 
Navy,  to  participate  as  a  cooperating 
agency. 

Dated:  June  18,  2003. 
John  O.  Singlaub, 

Manager,  Carson  City  Field  Office. 

[FR  Doc.  03-18560  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection; 
Application  and  Permit  for  Importation 


of  Firearms,  Ammimition  and 
Implements  of  War. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  22.  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Tom  Stewart,  Chief, 
Firearms  and  Explosives  Imports 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  and  Permit  For  Importation 
of  Firearms,  Ammunition  and 
Implements  of  War. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
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collection:  Fon^  Number:  ATF  F  6,  Part 
n  (5330.3B).  Bureau  of  Alcohol, 
Tobacco,  Fireai  ms  and  Explosives. 

(4)  Affected  j  mblic  who  will  be  asked 
or  required  to  i  ?spond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Ot  her:  Business  or  other 
for-profit,  Fede  -al  Government,  State, 
Local,  or  Tribal  Government.  The 
information  col  lection  is  needed  to 
determine  whemer  firearms, 
ammunition  and  implements  of  war  are 
eligible  for  imp  ortation  into  the  United 
States.  The  information  is  used  to  secure 
authorization  td  import  such  articles. 
The  form  is  use  d  by  persons  who  are 
members  of  the  United  States  Armed 
Forces. 

(5)  An  estimc  te  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  ai  i  average  respondent  to 
respond:  It  is  es  timated  that  9,000 
respondents  wi  1  complete  a  30  minute 
form. 

(6)  An  estima  te  of  the  total  public 
burden  (in  houi  s)  associated  with  the 
collection:  Theie  are  4,500  annual 
estimated  total  )urden  hoiu-s  associated 
with  this  coUecion. 

If  additional :  nformation  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Mi  nageraent  Division, 
Department  of  J  jstice,  Patrick  Henry 
Building,  Suite  1600.  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  July  16.  !003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Offi 

Justice. 

(FRDoc.  03-1858  3 
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DEPARTMENT 


Hcer,  Department  of 
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DF  JUSTICE 


Office  of  Justice  Programs 

Agency  Informition  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 


id(r 


ACTION:  30-Day 
Collection  Un 
a  Currently  Approved 
Corps  Service 


^Jotice  of  Information 
Review:  Extension  of 
Collection  Police 
Ajgreement. 


The  Department 
Office  of  Justice 
submitted  the  fc  11 
collection  request 
Management  an  1 
review  and  appi  oval 
the  Paperwork 
The  proposed  i 
published  to  obi  a 
public  and  affec  ted 
proposed  inforn  i 
previously  publ  shed 


of  Justice  (DOJ), 
Programs  (OJP)  has 
owing  information 
to  the  Office  of 
Budget  (OMB)  for 
in  accordance  with 
deduction  Act  of  1995. 
qformation  collection  is 
in  comments  from  the 

agencies.  This 
ation  collection  was 
in  the  Federal 


Register  Voliune  68.  Number  66,  page 
16830  on  April  7,  2003,  allowing  for  a 
60  day  comment  period. 

The  purpose  of^this  notice  is  to  allow 
for  an  additional  30  days  for  public 
conunent  until  August  21,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503,  or 
facsimile  (202)  395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection:  Polifce 
Corps  Service  Agreement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  none.  The 
Office  of  Police  Corps  Services,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  Police  Corps  Service 
Agreement  is  the  written  contract 
between  the  Office  of  Police  Corps  and 
Law  Enforcement  Education  and  Police 
Corps  Participants  to  complete  police 


corp  training,  and  setting  forth  the 
participant's  agreement  to  provide  4 
years  of  law  enforcement  service  at  an 
accredited  agency  in  exchange  for 
scholarship  or  reimbursement  funds  for 
educational  piu"poses. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  500 
respondents  will  complete  a  30  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  estimated  250 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Policy  and 
Planning  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  (uly  16,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-18579  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4410-16-M 


DEPARTME^^'  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  jperiod  of  July  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
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articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Detenninatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

None 

In  tlie  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)  (2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-51.718:  LeCroy  Corp.,  Beaverton, 

OR 
TA-W-51,799;  Plastech  Corp.,  Amery. 

WI 
TA-W-52,010;  Imperial  of  Morristown, 

Inc.,  Morristown,  TN 
TA-W-51.780;  QCR  Tech  LLC,  Madison 

Heights,  MI 
TA-W-51,787;  Production  Pattern  Co. 

Bedford,  OH 
TA-W-51,859;  Memscap,  Inc.,  Formerly 

JDS  Uniphase's,  Chronos  Mems 

Business  Unit,  Research  Triangle 

Park,  NC 
TA-W-51,870;McKenzie  Forest 

Products,  Springfield,  OR 
TA-W-51,969;  Knaack  Manufacturing 

Co.,  Payson,  UT 
TA-W-51,989;  Coates  Screen,  East 

Rutherford,  Nf 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-52,142;  Covington  Needleworks, 

Mt.  Olive,  MS 
TA-W-52,137;  Computer  Sciences 

Corp.,  Customer  Support  Services, 

San  Diego,  CA 
TA-W-52,048;  Hamilton  Sundstrand 

Corp.,  a  wholly-owned  subsidiary  of 

United  Technologies  Corp.,  Long 

Beach,  CA 
TA-W-52,131;  Motorola,  Personal 

Communications  Sector,  North 

America  Contact  Center, 

Schaumburg,  IL 
TA-W-52,147;  Furniture  Makers 

Supply,  Martinsville,  VA 
TA-W-52,153;  Target. Direct,  Westgate 

Facility,  St.  Paul,  MN 
TA-W-52, 1 54;  McDonnell  Douglas 
'   Technical  Services,  Inc.,  dibia  The 

Aviant  Group,  Long  Beach,  CA 


TA-W-52,238;  PCS  Administration 
(USA),  Inc.,  Northbrook.  IL 
The  investigation  revealed  that 
criteria  {a)(2)(A)(I.B)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (II.B)  (has  shifted  production  to  a 
country  not  under  the  fi-ee  trade 
agreement  with  the  U.S)  have  not  been 
met. 

TA-W-5 1,929;  LeSportsac, 
Manufacturing  and  Distribution 
Division,  Steams,  KY 
The  investigation  revealed  that 
criteria  (a){2)(A)(I.C)  (increased  imports) 
and  (a)(2)(B)  (II.C)  (has  shifted 
production  to  a  country  not  under  the 
free  trade  agreement  with  the  U.S.)  have 
not  been  met. 

TA-W-51.756;  Mattel.  Inc.,  Mt.  Laurel, 
NJ 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  to 
trade-affected  companies. 
TA-W-52,109;K.C.  Holding,  Inc., 
formerly  doing  business  as  Crews 
Manufacturing,  Nevman,  GA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-51,321;  Rome  Cable  Corp.,  a 

subsidiary  of  Rome  Group,  Inc., 

Rome.  NY:  March  18,  2002. 
TA-W-51,674;  Celeste  Industries  Corp., 

including  workers  of  ESI,  Barrett 

Temporaries,  and  A  Perfect  Job.  Com, 

Easton,  MD:  May  1.  2002. 
TA-W-51.933;  VigoreUi  Sportswear. 

including  leased  workers  of  Strategic 

Outsourcing.  Inc.,  McMinnville,  TN: 

May  22.  2002. 
TA-W-51,955;  Gilmour  Manufacturing 

Co.,  Somerset,  PA:  June  4,  2002. 
TA-W-51,998;  Ameripol  Synpol  Corp., 

Port  Neches,  TX:  January  26,  2003. 
TA-W-52,046;  Sauer-Danfoss  Co.,  Mini 

Steering  Units  Div.,  Sturtevant,  WI: 

June  10,  2002. 
TA-W-52, 126;  Broyhill  Furniture 

Industries.  Inc.,  Plant  55,  a  wholly 

owned  subsidiary  of  Furniture  Brands 

International,  Inc.,  Lenoir,  NC:June  3, 

2002. 
TA-W-52,135;  Ford  Motor  Company, 

Powertrain  Operations,  Vulcan 

Forging  Plant,  Dearborn,  MI:  June  23, 

2002. 


TA-W-52, 166;  Charles  Komar  and  Sons, 

Oklahoma  Div.,  McAlester,  OK:  June 

19,  2002. 
TA-W-52, 225;  SCI  Enclosures  LLC, 

Stanton,  KY:  May  12,  2002. 
TA-W-51,593;  Tamaqua  Cable 

Products,  Schuylkill  Haven.  PA:  April 

16,  2002. 
TA-W-5 1,611;  National  Steel  Corp 

(NSC),  Corporate  Headquarters, 

Mishakawa,  IN,  A;  Granite  City  Div., 

Granite  City,  IL,  B;  Great  Lakes 

Operations,  Ecorse,  MI,  C;  Midwest 

Operations,  Portage,  Inc,  D;  Procoil 

Corp.,  Canton,  MI,  E;  Technical 

Research  Center,  Trenton,  MI,  F; 

National  Steel  Pellet  Co.,  Keewatin, 

MN,  G;  NSL,  Inc.,  Portage.  IN.  H; 

TMH.  Portage.  IN,  I;  Delray 

Connecting  Railroad,  Detroit,  MI: 

April  8,  2002. 
TA-W-51,877;  Peak  Oilfield  Service  Co. 

a  subsidiary  ofNabors  Industries  and 

Cook  Inlet  Region,  Inc.,  Anchorage, 

AK:  December  30,  2001 . 
TA-W-51,979;  OH,  Baby  Enterprise,  Ltd, 

New  York,  NY:  June  3,  2002. 
TA-W-5 1,990;  Waterfront  Sportswear. 

Inc.,  Fall  River,  MA:  June  5,  2002. 
TA-W-52,016;  Trio  Dyeing  and 

Finishing,  Paterson,  NJ:  May  20,  2002. 
TA-W-52,079;  Photocircuits  Corp.. 

including  leased  workers  of  Brookville 

Staffing  and  Sigma  Staffing.  Glen 

Cove.  NY:  June  9,  2002. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-51,904;  Primanex  Corp., 

Fremont.  CA:May20,  2002. 
TA-W-51,991;  Gateway  Hosiery  Mills. 

Inc..  North  Wilkesboro.  NC:  June  4. 

2002. 
TA-W-52. 014;  Robert  Bosch  Fuel 

Systems  Corp..  formerly  Diesel    • 

Technology  Co..  a  div.  of  Robert 

Bosch  North  America,  Kentwood,  MI: 

June  10,  2002. 
TA-W-52. 091;  Precision  Dynamics 

Corp..  Belleville,  KS:  May  23,  2002. 
TA-W-52, 156;  DeLong  Sportswear,  Inc.. 

Crowell,  TX:  June  25,  2002. 
TA-W-52, 165;  Endar  Corp.,  a  div.  of 

Blyth.  Inc.,  Temecula,  CA:  June  19. 

2002. 
TA-W-52. 185;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  #S04T64124j. 

Ekuk.  AK:  June  6,  2002. 
TA-W-51.866;  GE  Transportation 

Systems,  Global  Signaling  LLC,  Grain 

Valley.  MO:  May  23.  2002. 
TA-W-51,890;  Continental  Tire  North 

America  (CTNA),  Mayfield.  KY:  May 

27.  2002. 
TA-W-51.948;  Irwin  Industrial  Tool  Co.. 

a  div.  of  Newell  Rubbermaid,  Beatrice, 
NE:  June  3.  2002. 
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of  K  illy. 


/i  me . 


TA-W-51,966: 

Fashions, 

of  Springs 

workers  q 

Inc.  Wausau, 
TA-W-5 1.981 

Technologist, 

Louis,  MO 
TA-W-52,015 

Mountain  H^me 
TA-W-52,032; 

div.  of  Tyco 

Broomfield, 
TA-W-51,081 

LLC.  Ada. 
TA-W-52,089 

Coatings,  Inc . 

9.  2002. 
TA-W-52,121; 

div.  Oj 

SC:  June  17, 
TA-W-52,125; 

Products  Co. 

23,  2002. 
TA-W-52,206; 

ME:  June  26, 
TA-W-52,212; 

div.  ofOshkdph 

Gainesboro, 


Springs  Window 

Stewart  Avenue,  a  div. 
IrifJustries,  including  leased 
Services,  Inc.,  &■  Seek, 
WI:  June  4.  2002. 
Emerson  Climate 
Flow  Controls  Div.,  St. 
5,  2002 
Baxter  Healthcare  Corp., 

AR:June  10,2002. 
Precision  Interconnect,  a 
,  Healthcare  Group,  LP, 
1 :0:  June  12.  2002. 
Flex-N-Gate  Oklahoma. 
:  June  2.  2002. 
Dixie  Industrial 
,  Chattanooga,  TN:  June 


oj: 


Anvil  Knitwear,  Inc.,  a 
>f  Anvil  Holdings,  Inc.,  Hamer, 
2002. 

A.O.  Smith,  Electrical 
EPC,  Ripley.  TN:  June 


The  following 
issued.  The 
supplier  to  a 
has  been  met 


Say  Cheese,  Lewiston, 

2002. 

OBG  Distribution,  LLC,  a 

B'Gosh,  Inc., 
'N:  June  30,  2002. 
certification  has  been 
reqiiirement  of  upstream 

e  certified  primary  firm 


tTid 


TA-W-51,996 

Mount  Jewett , 
TA-W-52,013: 
subsidiary  Oj 
Spartanburg, 
I  hereby 
aforementionec 
issued  during 
Copies  of  these 
available  for 
5311,  U.S. 
Constitution 
DC  20210 
or  will  be  mai 
to  the  above 


Border  Chemical,  Inc., 
PA:  June  6,  2002. 
Shipley  Company.  LLC,  a 
>/  Rohm  &■  Haas, 
SC:  May  29,  2002. 

that  the 
determinations  were 

months  of  July  2003. 
determinations  are 
ini  pection  in  Room  C- 
Dep<  xtment  of  Labor,  200 
Ayenue,  NW.,  Washington, 
normal  busijiess  hours 
to  persons  who  write 


certi  y 


tiie 


'  durir  g 
led 


adi  Iress. 


003. 


Dated:  July  14. 
Timothy  SuUivar 

Director,  Divis 

Assistance. 

(FR  Doc.  03-18547 

BILUNG  CODE  4510-  lO-P 


>f  Trade  Adjustment 
Filed  7-21-03;  8:45  am] 


DEPARTMENT  JOF  LABOR 

Employment  and  Training 
Administration) 


1- 


Notice  of  Detertninations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 


In  accordanc< 
Trade  Act  of  19  74 


with  section  223  of  the 
as  amended,  the 


Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  June  and  July  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  nimiber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  For  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

None 

In  the  following  case,  the  . 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)  (2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-51,782;  Troy  Tooling,  Inc.. 

Rochester  Hills,  MI. 
TA-W-51,910;  Southwest  Windpower, 

Inc..  Duluth,  MN. 
TA-W-51,916:  Twin  CityE.D.M.,  Inc., 

Fridley.  MN. 
TA-W-51,792;  Mack  Industries,  Troy, 

ML 
TA-W-51,512;  Unocal,  Kenai 

Production/Cook  Inlet  Div., 

Anchorage.  AK. 
TA-W-51.400;  Credence  Corp. 

Hillsboro,  OR. 
TA-W-5 1,675;  Aero-Motive  Co.,  a 

wholly  owned  subsidiary  of 

Woodhead  Industries.  Inc.. 

Kalamazoo,  MI. 


TA-W-51.779;  Cordis  Endovascular,  a 

wholly  owned  subsidiary  of  Johnson 

and  Johnson,  Maple  Grove.  MN. 
TA-W-51,815;  Sharon  Tube  Co.. 

Sharon,  PA. 
TA-W-51,823;  OEM  Worldwide  LLC, 

Spearfish,  SD. 
TA-W-51,855;  Plexus  Corp..  Neenah 

Buildings  1,2.3.  Plexus  Electronic 

Assembly  Corp.,  including 

Manpower  and  Kelly  Services, 

Neenah,  WI. 
TA-W-52.059:  Brown  Foundry,  Inc.. 

Swanton.  VT. 
TA-W-52,092;  General  Mills 

Operations,  Inc..  Bakeries  and  Food 

Service  Div.,  including  leased 

workers  ofMasterson  Personnel, 

Inc.,  Eden  Prairie,  MN. 
TA-W-51,798  Semitool,  Inc., 

Headquarters,  Kalispell.  MT;  A:  San 

Jose.  CA.  B;  Western  Region, 

Beaverton,  OR,  C;  Central  Region, 

Austin.  TX.  D;  Dallas  Office,  Dallas. 

TX.  E;  Franktown.  CO.  F;  Southwest 

Office.  Temple.  AZ.  G;  Eastern 

Region,  Nashua,  NH,  H; 

Williamsburg.  VA,  I;  Orlando.  FL.  J; 

Stroudsburg.  PA.  and  K; 

Montgomery,  NY. 
The  workers'  firm  does  not  produce  an 

article  as  required  for  certification 

imder  section  222  of  the  Trade  Act 

of  1974. 
TA-W-52,034;  Lion  Bioscience.  a 

subsidiary  of  Lion  AG,  Cleveland, 

OH. 
TA-W-52,097;  Symantec  Corp., 

Springfield,  OR. 
TA-W-5 2, 129;  Hewlett-Packard  Co., 

Personal  Computing  Group, 

Commercial  Solutions  Center,  HP 

Services  Div.,  Colorado  Springs,  CO. 
TA-W-52.005:  Reliability,  Inc.,  Essex 

Junction,  VT. 
TA-W-5 1,960;  Agilent  Technologies, 

Inc.,  Global  Infrastructure 

Organizations,  Palo  Alto,  CA. 
TA-W-51,901;J.J.  Mac,  Incorporated,  d/ 

b/a  Rainbeau.  San  Francisco,  CA. 
TA-W-51.651;  Solectron  Global 

Services,  a  div.  of  Solectron  Corp.. 

Hillsboro,  OR. 
TA-W-51,707;  Lucent  Technologies, 

Inc..  Lucent  Worldwide  Services. 

Spokane.  WA. 
TA-W-51.851  A.  B;  Northwest  Airlines, 

Inc.,  Duluth,  MN,  Minneapolis,  MN 

and  Atlanta.  GA. 
TA-W-51.896;  Ademco  Distribution, 

Inc.  (ADI).  a  subsidiary  of 

Honeywell  International,  Inc., 

Melville.  NY. 
TA-W-51.932;  Northwest  Airlines,  Inc., 

Ground  Operations  Div., 

Anchorage,  AK. 
TA-W-51.963;  Nortel  Networks, 

Department  R084.  Research 

Triangle  Park,  NC. 
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TA-W-52,050  6-  A;  Merrill  Corp.,  St. 

Paul,  MN  and  Boston,  MA. 
TA-W-52,086;  Stream  International,  a 

div.  of  Solectron  Corp.,  Dallas,  TX. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.B)  (Sales  or 
production,  or  both,  did  not  decline] 
and  (II.B)  (has  shifted  production  to  a 
coimty  not  imder  the  free  trade 
agreement  with  the  U.S.)  have  not  been 
met. 

TA-W-51,703;  Meadwestvaco,  Papers 
Group  Div.,  Escanaba,  MI. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.C)  (increased  imports) 
and  (a)(2)(B)(n.C)  (has  shifted 
production  to  coiuitry  not  under  the  free 
trade  agreement  vnth  U.S)  have  not  been 
met. 
TA-W-52,087;  Advantek,  Inc., 

Minnetonka,  MN. 
TA-W-51,875;  Sony  Disc 

Manufacturing,  a  div.  of  Sony 

Music  Entertainment,  Inc., 

Springfield,  OR. 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  to 
trade-affected  companies. 

TA-W-51,900;  Manastrip  Corp., 

Manufacturing  Div.,  Rexford,  NY. 

AfiBnnative  Detenninations  For  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  section  222  have 
been  met. 

TA-W-51,277;  Houlton  International 
Corp.,  Houlton,  ME:  February  24, 
2002. 

TA-W-51,607A;  Torque— Traction 
Manufacturing  Technologies,  Inc., 
formerly  known  as  Spicer 
Driveshaft  Manufacturing,  Inc.,  a 
div.  of  Dana  Corp.,  Lima,  OH:  April 
22,  2002. 

TA-W-51,774;  Pactiv  Corp..  Red  Bluff, 
CA:  May  2,  2002. 

TA-W-51,887;  Starline  Manufacturing 
Co.,  Inc.  div.  of  Chicago  Faucets, 
Milwaukee,  WI:May23,  2002. 

TA-W-51,907;  Broyhill  Furniture 
Industries,  Inc.,  Taylorsville 
Upholstery  Plant,  Taylorsville,  NC: 
May  29,  2002. 

TA-W-51,947;  AUtrista  Consumer 
Products  Co..  Strong.  ME:  May  21. 
2002. 


TA-W-52,007;  American  London 

Norwood.  Norwood.  MA:  May  29. 

2002. 
TA-W-51 ,422;  Butler  Manufacturing 

Co.,  Buildings  Div.,  Galesburg,  IL: 

April  3,  2002. 
TA-W-51, 657;  Lucent  Technologies, 

North  Andover,  MA:  May  1,  2002. 
TA-W-51, 994;  Jakel,  Inc..  Clinton.  KY: 

June  3.  2002. 
TA-W-51,999;  Thunderbird  Mining  Co., 

a  subsidiary  ofEveleth  Mines,  LLC, 

Eveleth,  MN:  June  5,  2002. 
TA-W-52,038;  Sonoco  Products  Co., 

Baker  Div.,  Granite  Falls,  NC:June 

13,  2002. 
TA-W-5 1.985;  United  States  Pipe  &■ 

Foundry  Co..  Inc.,  d/b/a  U.S. 

Castings,  Anniston,  AL:  June  2, 

2002. 
TA-W-51, 850;  American  Colloid  Co.,  a 

div.  ofAmcol  International,  Inc., 

Paris,  TN:  May  22,  2002. 
TA-W-51,795  6'A,  B;  International 

Seafoods  of  Alaska,  Inc.,  a/k/a  True 

World  Foods-Alaska,  Plant  2, 

Kodiak.  AK,  Seattle,  WA  and 

Astoria,  OR:  May  2,  2002. 
TA-W-5 1,849;  Spencer  and  Reynolds, 

Inc.,  Rancho  Cucamonga,  CA:  May 

5,  2002. 
TA-W-51, 902;  River  Ltd,  Fall  River,  MA: 

May  27,  2002. 
TA-W-5 1,931;  New  Stamco,  Inc.,  New 

Bremen,  OH:  May  21,  2002. 
TA-W-52,110;  Pikeville  Apparel 

Manufacturing,  Inc.,  Pikeville,  TN: 

June  17,  2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  section  222  have 
been  met. 
TA-W-51, 357;  Forest  City  Tool,  a  div.  of 

Robert  Bosch  Tool  Corp.,  Hickory, 

NC:  March  20,  2002. 
TA-W-51, 759;  Heidenhain  Corp.,  a 

wholly  owned  subsidiary  of 

Heidenhain  Holding,  Inc., 

Schaumburg,  IL:  May  6,  2002. 
TA-W-51, 846;  Legendary  Holdings, 

Inc.,  Chula  Vista,  CA:  May  13,  2002. 
TA-W-51, 856;  Intalco  Aluminum  Corp., 

Femdale,  WA:  May  14,  2002. 
TA-W-5 1,872;  J  and  J  Wound 

Management,  a  div.  ofEthicon, 

Sherman,  TX:  May  27,  2002. 
TA-W-51.961;  3M  Co.,  Filtration 

Manufacturing  Plant,  Eagan,  MN: 

May  30,  2002. 
TA-W-51, 982;  General  Mills  Bakeries  &■ 

Foodservice,  Hillsdale,  MI:  June  4, 

2002. 
TA-W-5 1,992;  American  Standard,  Inc., 

Paintsville,  KY:June  6,  2002. 
TA-W-52,009;  AGFA  Corp.,  Newark. 

DE:  May  28.  2002. 
TA-W-52.026;  Neff  Motivation,  Inc., 

Greenville.  OH:  June  12,  2002. 


TA-W-52,057;  Kasco  Corp.,  St.  Louis, 

MO:  June  13,  2002. 
TA-W-52,075;  Prescolite,  Inc.,  a  div.  of 

Hubbell,  Inc.,  El  Dorado,  AR:  June 

16,2002. 
TA-W-52,076;  Sandicast,  Inc..  San 

Diego,  CA:June  10,  2002. 
TA-W-51, 535;  International  Business 

Machines  Corp.  (IBM],  IBM  Systems 

Group,  Div.  53 — Integrated  Supply 

Chain,  San  Jose,  CA:  March  15, 

2002. 
TA-W-51, 848;  WSW  Company  of 

Sharon,  Inc.,  subsidiary  of  Wormser 

Co.,  Rebel  Screeners,  Inc.,  Sharon, 

TN:  May  12,  2002. 
TA-W-51.893;  Ferraz  Shawmut,  Inc.,  a 

subsidiary  of  Croupe  Carbone 

Lorraine,  Newburyport,  MA:  May 

28,  2002. 
TA-W-51, 914;  Tecumseh  Products  Co., 

Douglas  Operations,  Douglas,  GA: 

May  23,  2002. 
TA-W-51, 935;  Coming  Cable  Systems, 

Keller,  TX:  May  23,  2002. 
TA-W-51, 956;  Plexus  Corp.,  Plexus 

Electronic  Assembly  Corp.,  Neenah, 

WI:  June  4.  2002. 
TA-W-51. 959;  Fiskars  Brands.  Inc.. 

Home  Leisure  Div.,  Opelika,  AL: 

May  29.  2002. 
TA-W-51, 987;  EGS  Electrical  Group,  a 

div.  of  Appleton  Electric,  LLC, 

Columbus,  NE:  June  6,  2002. 
TA-W-52,020;  Dura  Automotive 

Systems,  G.P.,  a  div.  of  North 

American  Body  and  Glass,  a  part  of 

Dura  Automotive  Systems,  Inc., 

including  leased  workers  of  Job 

World,  Inc.,  Fulton,  KY:June  4, 

2002. 
TA-W-52,021;  Eagle  Ottawa.  LLC, 

Rochester  Hills,  MI:  May  16,  2002. 
TA-W-52,051;  Leviton  Manufacturing 

Co..  Southern  Devices  Div., 

Morganton,  NC:  June  17,  2002. 
TA-W-52,053;  Whispering  Pines 

Sportswear,  Manufacturing 

Division,  Pageland,  SC:  May  17, 

2002. 
TA-W-52,069;  MKS  Instruments,  Inc., 

Eto,  Inc.,  Medical  Electronics  Div., 

including  leased  workers  of  Adecco, 

Volt  and  Kelly  Services,  Colorado 

Springs,  CO:  June  1 7,  2002. 
TA-W-52,073;  American.  Inc., 

Irwindale.  CA:June2,  2002. 
TA-W-52,186;  BASF  Corp.,  Fenton,  MO: 

May  18,  2002. 
TA-W-51,881  &■  A;  Centis,  Inc., 

Consumer  Products  Div.,  Paw  Paw, 

MI  and  Niles,  ML  May  20,  2002. 
TA-W-51,908;  Lion  Ribbon  Co.,  Inc..  dl 

b/a  CM.  Offray,  Inc.,  Hagerstown, 

MD:  May  29.  2002. 
TA-W-52,033;  Images  2.  Inc.,  Lexington, 

AL:  Mav  23,  2002. 
TA-W-52,685;  Motorola.  Inc.. 

Broadband  Communications  Sector, 
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Digital  Mt  dia  Systems  (DMS).  San 

Diego,  CAJune  5,  2002. 
TA-W-52,102^  Western  Textile  Products 

Co.,  Healt  icare  Div.,  Memphis,  TN: 

June  12,  2 102. 
TA-W-52,122,  Alden  Products  Co., 

Brockton,  MA:  June  10,  2002. 
TA-W-52,183;  Fishing  Vessel  (F/V) 

Kristi  Lyni  i,  Petersburg,  AK:  June  26, 

2002. 
TA-W-52,193;  Planar  Systems,  Inc.. 

Evergreen  El  Manufacturing 

Facility „B  iaverton,  OR:  June  23, 

2002. 
The  followii]  g  certification  has  been 
issued.  The  rec  uirement  of  upstream 
supplier  to  a  tr  ide  certified  primary  firm 
has  been  met. 
TA-W-52,179;  ]im  Michel  Logging,  Inc.. 

BaJier  City  OR:  June  27,  2002. 
TA-W-52,111:  State  of  Alaska 

CommercL  il  Fisheries  Entry 

Commissic  n  Permit  nS04 T59879T, 

Nuchagak,  AK:  June  5,  2002. 
TA-W-52.063:  Fishing  Vessel  (F/V) 

Elvagene,  i  'etchikan,  AK:  May  28, 

2002. 
I  hereby  certi  fy  that  the 
aforementionec  determinations  were 
issued  during  t  le  months  of  June  and 
July  2003.  Copi3s  of  these 
determinations  are  available  for 
inspection  in  Rjom  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210 
during  normal  1  )usiness  hours  or  will  be 
mailed  to  perso  qs  who  write  to  the 
above  address. 

Dated:  July  7,  2b03 

Timothy  Sullivan , 

Director.  Di 
Assistance. 

[FR  Doc.  03 

nUJNG  CODE  4510-iO-P 


visioiHof  Trade  Adjustment 
-185517  Filed  7-21-03;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52,068] 

Alice  Manufacturing  Company,  Arial 
Plant,  Easley,  9C;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974, .an  nvestigation  was 
initiated  on  Jum  s  18,  2003,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  woi  kers  at  Alice 
Manufacturing  (Company,  Arial  Plant. 
Easley,  South  Carolina  (TA-W-52,068). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigs  tion  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  termin  ited. 


Signed  in  Washington,  DC,  this  3rd  day  of 
July.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-18553  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,002] 

Allister  Fabricating,  Inc.,  Lannon,  Wl; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  11,  2003,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Allister  Fabricating,  Inc.,  Lannon, 
Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC.  this  30th  day  of 
June,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18554  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4510-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-52,  218] 

Giddings  &  Lewis,  Fond  Du  Lac,  Wl; 
Notice  of  Termination  of  Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  2, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Giddings  &  Lewis  LLC,  Fond  du  Lac, 
Wisconsin. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  August  14,  2001  and  which  remains 
in  effect  (TA-W-38826).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  7th  day  of 
July,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-18549  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4aiO-30-P 


DEPARTMENT  OF  LABOR 

f 

Employment  and  Training 
Administration 

[TA-W-52,209] 

H.  Warshow  And  Sons,  Inc.,  Milton, 
PA;  Notice  of  Termination  of 
Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  2, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  H.  Warshow  and  Sons,  Inc., 
Milton,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  7th  day  of 
July,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-18550  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,070] 

Master  Gear,  South  Beloit,  IL;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  Jime  18, 
2003,  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  Master 
Gear,  South  Beloit,  Illinois. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
May  20,  2003  (TA-W-51,840)  that  is  the 
subject  of  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued.  Further  investigation  in  this  case 
would  duplicate  efforts  and  serve  no 
purpose;  therefore  the  investigation 
under  this  petition  has  been  terminated. 

Signed  at  Washington.  DC,  this  30th  day  of 
June,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-18552  Filed  7-21-03;  8:45  ami 

BILLING  CODE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,201] 

Meridian  Beartrack  Company,  A 
Subsidiary  of  Meridian  Gold,  Inc., 
Salmon,  ID;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  1 , 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Meridian  Beartrack  Company,  a 
subsidiary  of  Meridian  Gold  Inc., 
Salmon,  Idaho. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  August  20,  2001  and  which  remains 
in  effect  (TA-W-39,474).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  cuid  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  7th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18551  Filed  7-21-03;  8:45  am] 
BILUNG  CODE  4S10-«M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,770  and  TA-W-51 ,770A] 

Phantom  USA,  Inc.,  Liberty  and  Slier 
City,  NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  15,  2003,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Phantom  USA,  Inc.,  Liberty,  North 
Carolina  (TA-W-51,770)  and  Phantom 
USA,  Inc.,  Siler  City,  North  Carolina 
(TA-W-51,770A). 

The  petitioner  has  requested  that  the 
petitions  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  1st  day  of 
July  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18556  Filed  7-21-03;  8:45  am] 
BiLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worl(er 
Adjustnrtent  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Th«  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  15,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  1, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  30th  day  of 
June  2003. 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


APPENDIX 

[Petitions  instituted  between  06/23/2003  and  06/27/2003] 


TA-W 


Subject  film  (petitioners) 


Location 


Date  of 
institution 


Date  of 
petition 


52,111 
52,112 
52,113 
52,114 
52,115 
52,116 
52,117 
52,118 
52,119 
52,120 
52,121 
52,122 
52,123 
53,124 
52.125 
52,126 
52,127 
52,128 
52.129 


State  of  Alaska  Commercial  FIsfieries  (Comp) 

Hooker  Funlture  Corporation  (Comp)  

Georgetown  Steel  Company,  LLC  (Comp)  

Kalpak  USA  (Comp)  

Penn  Iron  Works,  Inc.  (Wkrs)  

SPI  Polyeols,  Inc.  (USWA)  

Johnstown  America  Corp.  (Wkrs) 

ORG  Plastics  (Comp)  

Tweco  Products,  Inc.  (Comp) 

Maine  Machine  Products  (Comp)  

Anvil  Knitwear,  Inc.  (Comp) 

Alden  Products  Company  (Comp) 

Honeywell,  Inc.  (Comp)  

New  England  Joint  Board  (UNITE)  

A.O.  Smith,  EPC  (Comp) 

Broyhlll  Fumiture  (Wkrs) 

Swag-Nit,  Inc.  (Comp)  

Control  Engineering  Company  (Wkrs) 

Hewlett  Packward  Corporation  (Wkrs)  


Nuchagak,  AK 

Kemersville,  NC 

Georgetown,  SC  

Hillside,  NJ  

Sinking  Spring,  PA  .. 

New  Castle,  DE  

Johnstown,  PA 

Lafayette,  IN  

Wichita,  KS  

South  Paris,  ME 

Hamer,  SC  

Brockton,  MA  

Birmingham,  AL  

Willimantic,  Ct 

Ripley,  TN 

Lenoir,  NC 

Mt.  Holly,  NC  

Harbor  Springs,  Ml  . 
Colorado  Spgs.,  CO 


06/23/2003 

06/23/2003 

06/23/2003  ! 

06/23/2003  I 

06/23/2003  I 

06/23/2003  I 

06/23/2003 

06/23/2003 

06/23/2003 

06/23/2003 

06/23/2003 

06/23/2003 

06/23/2003 

06/23/2003 

06/24/2003 

06/24/2003 

06/24/2003 

06/24/2003 

06/24/2003 


06/05/2003 
06/20/2003 
06/20/2003 
06/21/2003 
06/16/2003 
06/17/2003 
06/09/2003 
06/20/2003 
06/23/2003 
06/20/2003 
06/17/2003 
06/10/2003 
06/16/2003 
06/18/2003 
06/23/2003 
06/03/2003 
06/23/2003 
06/16/2003 
06/18/2003 
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TA-W 


52.130 
52,131 
52,132 
52,133 
52,134 
52,135 
52,136 
52.137 
52,138 
52.139 

52.140  . 

52.141  . 

52.142  . 

52.143  . 

52.144  . 

52.145  . 

52.146  . 

52.147  . 

52.148  . 

52.149  . 

52.150  . 

52.151  . 

52.152  . 

52.153  . 

52.154  . 

52.155  . 

52.156  .. 

52.157  .. 

52.158  .. 

52.159  .. 

52.160  .. 

52.161  .. 

52.162  .. 

52.163  .. 

52.164  .. 

52.165  .. 

52.166  .. 

52.167  .. 

52.168  .. 

52.169  .. 

52.170  .. 

52.171  .. 
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(Petitions  instituted  between  06/23/2003  and  06/27/2003] 


Subject  firm  (petitioners) 


shenwin  Williams  Powder  Plant  (Wkrs)  

*4otorola  (Comp)  

Pennsylvania  House,  Inc.  (Comp)  

Vubunn  Machinery,  Inc.  (Comp)  

Trico  Products  Corporation  (Comp)  

Vulcan  Forging  (UAW) 

■airchild  Semfconductor  (Comp)  

I  Computer  Science  Corp.  (Wkrs)  

kgere  Systems  (Wkrs) 

I  )iscovery  Plastics,  Inc.  (OR) 

I  Jortti  American  Battery  Company  (Wkrs)  ... 

Ilroyhill  Fumiture  (Comp)  , 

Covington  Needlewori<s  (Comp) 

I, arimer  and  Norton,  Inc 

I  lomecrest  Industries,  Inc  (MN) 

Chiilips  Elmet  (Wkrs)  

llruce  Fumiture  Industries(Comp)  

(  umiture  Makers  Supply  (Comp)  

<k)ho  Resources,  Inc.  (Wkrs)  

(lE-OEC  Medical  Systems  (Wkrs) 

Honeywell  (Comp)  

f  orttand  General  Electric  Company  (Comp) 

Multilayer  Technotogy,  Inc.  (Wkrs)  

Target  Director  (Wkrs)  

/  viant  Group  (Wrks)  

SFO  Apparel  (Wkrs)  

[  eLong  Sportswear,  Inc.  (Comp)  

1  rombetta  Camdel  Corp.  (Wl)  

C  Dl  Corp.  Northwest  (OR)  

Milford  Fabricating  (Ml) 

/>T&T(CA)  

F  rogressive  Screen  Engraving.  Inc.  (Comp) 

C  ilgear  Company  (The)(Wkrs)  

General  Mills,  Inc.  (Comp) 

C  astrol  Industrial  North  America,  Inc.  (MN)  . 

E  ndar  Corporation  (Comp)  , 

Chas  Komar  and  Sons  (Comp)  

G  eneral  Mills.  Inc.  (Wkrs)  

T  RW  Automotive  (Comp)  

A  Isteek.  Inc.  (Comp) 

Hill-Rom  (Comp)  

F  Bad-Rite  Corporation  (Ca) 


Location 


Harrisburg,  PA  

Schaumburg,  IL  

Monroe,  NC  

Lewiston,  ME  

Buffalo,  NY 

Deartwm,  Ml  

S.  Portland,  ME  

San  Diego,  CA 

Breinigsville,  PA 

Albany,  OR  

San  Diego,  CA 

Marion,  NC , 

Mt.  Olive,  MS  

Galeton,  PA  .^ 

Wadena,  MN 

Lewistown,  ME 

Bruce,  MS  

Martinsville,  VA  

Dallas,  TX  

Warsaw,  IN  

Milpitas,  CA 

Rainier,  OR  

Roseville,  MN 

St.  Paul,  MN  

Mount  Clemens,  Ml  ... 

pan  Francisco.  CA 

Crowell.  TX  

Menomonee  Falls.  Wl 

Corvallis.  OR 

Detroit.  Ml  

Pleasanton.  CA 

Wadesboro.  NC  

Longview.  TX  

Mebane.  NC 

Duluth.  MN 

Temecula.  CA  

McAlester,  OK 

Hazelwood,  MO  

Queen  Creek,  AZ 

Milan,  TN  

Batesville,  IN 

Fremont,  CA  


Date  of 
institution 


06/24/2003 

06/24/2003 

06/24/2003 

06/25/2003 

06/25/2003 

06/25/2003 

06/25/2003 

06/25/2003 

06/25/2003 

06/25/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2002 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 

06/27/2003 


Date  of 
petition 


06/23/2003 

06/24/2003 

06/23/2003 

06/16/2003 

06/12/2003 

06/23/2003 

06/09/2003 

06/04/2003 

06/21/2003 

06/24/2003 

06/17/2003 

06/15/2003 

06/13/2003 

06/19/2003 

06/25/2003 

06/11/2003 

06/06/2003 

06/12/2003 

06/18/2003 

06/25/2003 

06/18/2003 

06/25/2003 

06/25/2003 

06/25/2003 

04/11/2003 

06/13/2003 

06/25/2003 

06/25/2003 

06/26/2003 

06/20/2003 

06/18/2003 

06/26/2003 

06/26/2003 

06/26/2003 

06/25/2003 

06/19/2003 

06/19/2003 

06/21/2003 

06/25/2003 

06/18/2003 

06/25/2003 

06/19/2003 


[PR  Doc.  03-1854  3  Filed  7-21-03;  8:45  am] 
BILLWG  CODE  4510-;  0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51.953] 

WM  Jette  And  Sons,  Inc.,  Providence, 
Rl;  ^4otice  of  Termination  of 
investigation 

Pursuant  to  s«  ction  221  of  the  Trade 
Act  of  1974,  an  nvestigation  was 
initiated  on  Juno  5,  2003  in  response  to 
a  worker  petitio  i  which  was  filed  by  a 
company  officia  on  behalf  of  workers  at 
WM  Jette  and  Scins,  Inc.,  Providence, 
Rhode  Island  (T\-W-51,953). 

The  petitionei  has  requested  that  the 
petition  be  with  irawn.  Consequently, 


further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  9th  day  of 
July  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[PR  Doc.  03-18555  Filed  7-21-03;  8:45  am) 

BILLING  CODE  4S10-30-P 


LEGAL  SERVICES  CORPORATION 

Freedom  of  Information  Policy— Grant 
Application  Materials  and  Exemption  4 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Notice  of  policy  change. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  is  subject  to  the 


Freedom  of  Information  Act  (FOIA). 
Under  FOIA  and  LSC  regulations,  a 
requested  record  may  be  withheld  from 
disclosiue  if,  inter  aha,  the  record 
contains  trade  secrets  or  commercial- or 
financial  information  obtained  from  a 
person  and  is  privileged  or  confidentid. 
In  the  past,  LSC  policy  has  been  to 
routinely  withhold  application 
materials  submitted  to  LSC  as  part  of  the 
competitive  bidding  process  from  public 
disclosure  pursuant  to  this  exemption. 
For  the  reasons  set  forth  below,  LSC  has 
decided  that  documents  submitted  by 
applicants  as  part  of  grant  applications 
(the  Proposal  Narradve  (parts  1  &  2)  on 
original  grant  applications  and  the 
Application  Narrative  (parts  A  &  B)  for 
grant  renewal  applications)  are 
generally  not  entiUed  to  protection  from 
disclosure  in  response  to  FOIA  requests 
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after  grants  have  been  awarded  for  a 
given  application  period. 
EFFECTIVE  DATE:  This  policy  became 
effective  on  July  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  M.  Browning,  Assistant  General 
Counsel,  Office  of  Legal  Affairs,  Legal 
Services  Corporation,  3333  K  Street, 
NW.,  Washington,  DC  20007-3522;  202/ 
295-1626  (phone);  202/337-6519  (fax); 
dbrowning@lsc.gov. 

SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  (LSC)  is  not  a 
"department,  agency,  or  instnmientality 
of  the  Federal  Goverrunent."  42  U.S.C. 
2996(d).  LSC  is,  however,  by  the  terms 
of  its  organic  legislation,  subjebt  to  the 
Freedom  of  Information  Act  (FOIA).  Id. 
LSC  has  issued  regulations '  governing 
its  basic  FOIA  procedures.  See  45  CFR 
part  1602. 

Under  FOIA  and  LSC  regulations,  a 
requested  record  may  be  withheld  ft-om 
disclosing  if,  inter  alia,  the  record 
contains  trade  secrets  or  commercial  or 
financial  information  obtained  from  a 
person  and  is  privileged  or  confidential. 
See  5  U.S.C.  552(b)(4);  45  CFR 
1602.9(a)(3).  In  the  past,  LSC  policy  has 
been  to  routinely  withhold  grant 
application  materials  submitted  in 
connection  with  the  competitive 
bidding  process  pursuant  to  this 
exemption.  For  the  reasons  set  forth 
below,  LSC  has  decided  that  documents 
submitted  by  applicants  as  part  of  grant 
applications  (the  Proposal  Narrative 
(parts  1  &  2)  on  original  grant 
applications  and  the  Application 
Narrative  (parts  A  &  B)  for  grant  renewal 
applications)  are  generally  not  entitled 
to  protection  from  disclosure  in 
response  to  FOIA  requests  after  grants 
have  been  awarded  for  a  given 
application  period.  LSC  will  continue  to 
review  each  request  for  this  information 
on  a  case  by  case  basis  to  ascertain 
whether  there  is  anything  extraordinary 
in  a  given  narrative  which  merits 
withholding  and  will  continue  to 
provide  persons  and  organizations 
whose  applications  have  been  requested 
opportunity  to  seek  protection  from 
disclosiue  of  some  or  all  of  the 
documents  requested  upon  an 
individualized  showing  of  competitive 


'  LSC  is  authorized  by  Congre.ss  to  issue 
regulations  as  necessary  to  carry  out  its  mission. 
See  42  U.S.C.  2996(e).  Since  LSC  is  not  a  Federal 
agency,  however.  LSC  is  not  subject  to  the 
requirements  of  the  Administrative  Procedures  Act. 
which  governs  the  rulemaking  activities  of  Federal 
agencies.  Rather.  LSC  is  required  to  "afford  notice 
and  reasonable  opportunity  for  comment  to 
interested  parties  prior  to  issuing  rules,  regulations, 
and  guidelines,  and  it  shall  publish  in  the  Federal 
Register  at  least  30  days  prior  to  their  effective  date 
all  its  rules,  regulations,  guidelines  and 
instructions."  42  U.S.C.  2999(g). 


harm.  However,  LSC's  general  policy 
will  be  to  release  this  information. 

It  should  be  noted  that,  since  this 
policy  change  is  not  a  "rule,  regulation, 
guideline  or  instruction,"  LSC  is  not 
required  by  law  to  publish  this  policy 
notice  or  seek  public  comment.  LSC  is 
choosing  to  publish  this  interpretive 
policy  statement  in  the  Federal  Register 
(and  has  also  posted  it  on  the  LSC 
website  at  http:;www.Isc.gov)  in 
furtherance  of  LSC's  interest  in  and 
policy  of  conducting  its  business  in  a 
fair  and  open  manner.  ^  LSC  invites 
interested  parties  to  submit  written 
comments  on  this  matter. 

Exemption  4  of  FOLA  is  codified  at  5 
U.S.C.  552(b)(4)  and  provides  that  the 
requirement  for  disclosure  of  most 
public  documents  "does  not  apply  to 
matters  that  are  *   *   *  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential."  According  to  FOLA 
case  law,  documents  submitted  to  LSC 
for  competitive  bidding  qualify  as 
"commercial  or  finemcial  information 
obtained  from  a  person."  ^  With  that 
threshold  met,  the  relevant  analysis 
upon  receipt  of  a  request  for  competitive 


^  LSC  originally  published  a  notice  regarding  this 
change  in  policy  on  April  17.  2001  (66  FR  19798) 
and  invited  the  public  to  comment  prior  to 
effectuation  of  the  change.  LSC  received  one 
comment  opposing  the  change.  The  commenter 
expressed  concern  that  disclosure  of  the  proposal 
narrative  after  the  close  of  competition  will  cause 
competitive  harm  by  allowing  persons  to. 
essentially,  copy  a  successful  grant  application  for 
later  LSC  competitions  or  other  grants.  For  the 
reasons  discussed  above,  however.  LSC  believes 
that  the  type  of  information  found  in  the  grant 
narratives  does  not  rise  to  the  level  of  detail  or 
specificity  required  by  the  Exemption  4  case  law. 
such  that  it  is  not  legally  defensible  under  the  FOIA 
case  law  for  L.SC  to  maintain  a  presumption  against 
disclosure  of  proposal  narratives.  To  guard  against 
harm  in  speciKc  cases,  however,  as  discussed 
above.  LSC  will  continue  to  make  Exemption  4 
determinations  related  to  proposal  narratives  on  a 
case-by-case  basis,  allowing  submitters  the 
opportunity  to  explain  why  their  respective 
proposal  narratives  should  not  be  released  in 
response  to  a  FOL\  request.  In  fact,  the  submitter's 
rights  process  has  recently  been  formally  codified 
into  the  Corporation's  FOIA  regulations.  See  68  FR 
7433  (Feb.  14.2003). 

^The  Court  of  Appeals  for  D.C.  has  held  that 
"commercial"  and  "financial"  should  be  given  their 
"ordinary  meanings.  "  Public  Citizen  Health 
Research  Group  v.  FDA,  704.  F.2d  1280.  1290  (DC 
Cir.  1983)  (citing  Washington  Post  Co.  v.  HHS.  690 
F.2d  252.  266  (D.C.  Cir.  1982)).  Examples  of 
documents  which  have  been  accepted  as 
"commercial  or  financial  information"  include 
business  sales  statistics:  research  data;  technical 
designs;  customer  and  supplier  lists;  profit  and  loss 
data;  overhead  and  operating  costs;  and  information 
on  financial  conditions.  See  Landfair  v.  United 
States  Dep't  of  the  Army,  645  F.  Supp.  325.  327 
(D.D.C.  1986).  The  term  "person"  has  been 
interpreted  to  include  a  vride  range  of  entities, 
including  private  organizations  such  as  grantees. 
See  e.g.  Nadler  v.  FDIC.  92  F.3d  93.  95  (2d  Cir. 
1996)  (term  'person'  includes  "an  individual, 
partnership,  corporation,  association,  or  public  or 
gpivate  organization  other  than  an  agency."  ) 


grant  application  documents  is  whether 
the  information  sought  is  "privileged  or 
confidential." 

In  evaluating  Exemption  4  cases,  the 
D.C.  Circuit  Court  has  established  two 
tests  for  determining  whether 
documents  are  "privileged  or 
confidential,"  identifying  one  test  as 
applicable  to  documents  which  are 
submitted  to  the  relevant  agency 
pursuant^u  a  requirement,  and  another 
test  for  documents  which  are 
voluntarily  submitted  to  the  relevant 
agency.*  Although  "required 
information"  and  "voluntary 
information"  were  never  explicitly 
defined  in  the  cases  which  articulated 
these  tests,  the  Department  of  Justice 
(DOJ)  has  concluded  that  a  submitter's   • 
voluntary  participation  in  an  activity — 
such  as  seeking  a  government  contract 
or  applying  for  a  grant  or  loan — does  not 
govern  whether  any  submission  made  in 
connection  with  that  activify  is 
"volimtary."  DOJ  has  recommended  that 
in  examining  the  nature  of  a  submitter's 
participation  in  an  activity,  agencies 
should  focus  on  whether  submission  of 
the  relevant  information  was  required  of 
those  who  chose  to  participate. 

Pursuant  to  the  DOJ  guidelines  and 
other  federal  case  law,  including  federal 
case  law  from  the  District  of  Columbia,^ 
it  is  clear  that  the  information  submitted 
to  LSC  by  applicants  for  competitive 
LSC  grants  would  be  considered 
"required"  information,  because 
recipients' receipt  of  grants  is 
contingent  upon  the  provision  of  the 
relevant  information  to  LSC. 
Consequently,  a  determination  of 
whether  this  information  is  "privileged 
or  confidential"  would  involve  the 
analysis  for  "required  information" 
which  was  first  articulated  in  the  case 
of  National  Parks  &■  Conservation  Ass'n 
V.  Morton.  498  F.2d  765  (D.C.  Cir.  1974), 
and  reiterated  in  the  case  of  Critical 
Mass  Energy  Project  v.  NRC,  975  F.2d 
871,  879  (D.C.  Cir.  1992).  According  to 
this  test,  'commercial  or  financial 


••  See  National  Parks  8-  Conservation  Ass'n  v. 
Morton.  498  F.2d  765  (D.C.  Cir.  1974)  (articulating 
test  which  is  now  applied  to  documents  submitted 
pursuant  to  a  requirement),  and  Critical  Mass 
Energy  Project  v.  NHC.  975  F.2d  871.  879  (D.C.  Cir. 
1992)  (creating  new  test  to  be  applied  to  documents 
submitted  voluntarily). 

^  See.  e.g.  Martin  Marietta  Corp.  v.  Dalton,  974. 
F.  Supp.  37.  39  (D.D.C.  1997);  McDonnell  Douglas 
Corp.  v.  NASA.  981  F.  Supp.  12.  15  (D.D.C.  1997); 
McDonnell  Douglas  Corp.  v.  NASA,  895  F.  Supp. 
319.  325-26  (D.D.C.  1995);  Chemical  Waste 
Management  Inc.  v.  Leary.  1995  WL  115894  (D.D.C. 
Feb.  28.  1995);  TRIFID  Corp.  v.  National  Imagery  6- 
Mapping  Agency.  10  F.  Supp.  2d  1087,  1098-1101 
(E.D.  Mo.  1998);  and  Source  One  Management  v. 
U.S.  Dept.  of  Interior.  No.  92-Z-2101.  transcript  at 
6  (D.  Colo.  Nov.  10.  1993)  (all  holding  that 
information  submitted  in  application  for 
government  contract  was  "required"  information). 
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matter  is  'con:  idential'  for  purposes  of 
Exemption  4  if  disclosure  of  the 
information  is  likely  to  have  either  of 
the  following  jffects:  (1)  To  impair  the 
Government's  ability  to  obtain  necessary 
information  ir  the  future;  or  (2)  to  cause 
substantial  ha  m  to  the  competitive 
process." 

Because  of  j  le  large  amount  of  money 
LSC  distributes  and  the  substantial 
reliance  of  ma  ly  programs  on  LSC 
funds  for  cont  nuation,  it  is  imlikely 
that  the  releas ;  of  the  narratives  of 
applicants  in  ijesponse  to  FOLA  requests 
will  impair  LSC's  ability  to  receive 
applications  in  the  future.**  Therefore, 
the  next  step  c  f  the  analysis  is  whether 
the  release  of  t  tiis  information  would 
'cause  substai  itial  harm  to  the 
competitive  process." 

In  the  case  a  f  National  Parks  and 
Conservation  jiss'n  v.  Kleepe,  547  F.2d 
673  (1973).  the  U.S.  Court  of  Appeals  for 
the  DC  Circuit  articulated  general 
examples  of  si  nations  that  might 
constitute  "sul  stantial  competitive 
harm."  One  su  :h  example  would  be  a 
situation  in  wl  ich  information 
disclosed  purs  lant  to  FOIA  would  be 
useful  to  a  con  petitor  in  devising  means 
to  improve  its  i  :ompetitive  position  at 
the  expense  of  the  business  whose 
information  w<  s  being  released.'  The 
court  noted  the  t  in  this  circumstance, 
such  disclosuri ;  would  reveal  that 
business'  secre:s  without  providing  it 
with  similar  ac  cess  to  the  books  and 
records  of  its  c^  )mpetitor.8  "This 
competitive  di:  advantage  is 

unfair  and  would  be 
larm  to  the  (business) 
^  The  court  went  on  to 


!  gen  ir 


•  fui  u 


*  Courts  have  ^ 
deference  to  agencv 
such  disclosures  w 
agency's  ability  to 
future,  noting  that 
not  to  release  infori 
ability  to  receive 
government  contraiiing 
and  the  release  of  a 
unlikely  to  dissuad 
e.g.  Martin  Marwn(AC.orp 
37.  39-40  (D.D.C.  1 
V.  NASA.  981  F.  Su 
Distributors  v.  Kinzki 
(D.D.C.  1995):  Mcninnell 
895  F.  .Supp.  319(1 
Systems.  Inc 
Supp.  4,  6  (D.D.C.  1 

'  National  Parks 
Kleepe.  547  F.2d  67 

»Id. 

9  Id. 


fundamentally 
likely  to  cause 
basic  position, 
state  that: 

"the  likelihood  o  "substantial  harm  to  (the 
applicant's)  corn  letitive  positions  *   '   *  (is) 
virtually  axiomat  ic  *   *   *  (where)  disclosure 
would  provide  c(  mpetitors  with  valuable 
insights  into  the  )perational  strengths  and 
weaknesses  of  (ai  i  applicant),  while  the 
(competitors)  coi  Id  continue  in  the 


ally  given  substantial 
determinations  about  whether 
Id  impair  the  relevant 
r^eive  applications  in  the 
Agencies  have  an  incentive 
ation  which  will  impair  their 
re  applications,  and  (2) 

involves  millions  of  dollars 
ication  information  is 
all  potential  applicants.  See 
Dalton.  974  F.  Supp. 
McDonnell  Douglas  Corp. 
12.  15  (1997);  C.C. 
get.  1995  WL  405445.  "4 
Douglas  Corp.  v.  NASA. 
1  95]:  and  Rucal-Milgo  Govt 
"  Business  Admin.,  559  F. 
1). 

Conservation  Ass'n  v. 
678.  note  18  (1973). 


!97): 

!'P- 
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customary  manner  of  'playing  their  cards 
close  to  their  chest.'  "'° 

Because  LSC  only  intends  to  release 
information  provided  in  the  narrative  of 
the  applications  after  grants  have  been 
awarded  for  a  given  application  period, 
LSC  does  not  believe  the  release  will 
cause  "substantial  competitive  harm"  to 
applicants  as  defined  above  in  most 
cases. 

Although  federal  courts  have 
identified  the  disclosure  of  various 
types  of  documents  to  constitute 
"substantial  competitive  harm,"  the  LSC 
application  narratives  which  LSC 
proposes  to  release  do  not  reach  the 
level  of  detail  and  specificity  of  the 
kinds  of  documents  for  which  release 
has  been  held  to  constitute  this  harm. 
The  documents  which  have  been 
identified  by  courts  as  properly 
cognizable  under  the  competitive  harm 
prong  of  the  National  Parks  test  include: 
Detailed  financial  information  such  as 
an  organization's  assets,  liabilities,  and 
net  worth;  a  company's  actual  costs, 
break-even  calculations,  profits  and 
profit  rates;  data  describing  an 
organization's  workforce  which  would 
reveal  labor  expenses,  profit  margins 
and  competitive  vulnerability;  a 
company's  selling  prices,  purchase 
activity  and  fi-eight  charges;  a 
company's  purchase  records,  including 
prices  paid  for  advertising;  technical 
and  commercial  data;  information 
constituting  the  "bread  and  butter"  of  a 
manufacturing  company;  currently 
unannounced  and  future  products, 
proprietary  technical  information, 
pricing  strategy  and  subcontractor 
information;  raw  research  data  used  to 
support  a  pharmaceutical  drug's  safety 
and  effectiveness  information  regarding 
an  unapproved  application  to  market 
the  drug  in  a  different  manner,  and  sales 
and  distribution  data  of  a  drug 
manufacturer;  and  technical  proposals 
which  are  submitted,  or  could  be  used, 
in  conjunction  with  offers  on 
government  contracts." 

Based  on  the  foregoing  analysis,  LSC 
no  longer  considers  it  appropriate  under 
FOIA  to  routinely  withhold  the 
information  contained  in  the  Proposal 
Narrative  or  Application  Narrative  of 
LSC  competitive  grant  applications  once 
the  grant  decisions  for  a  given 
application  period  have  been  made. 
While,  as  noted  above,  LSC  will 
continue  to  review  each  request  for  such 
documents  on  a  case  by  case  basis  and 
will  continue  to  provide  persons  and 


'"Id.  at  page  684. 

' '  Freedom  of  Information  Act  Guide  &  Privacy 

Act  Overview,  U.S.  Department  of  justice  Office  of 

Information  and  Privacy,  May  2000  Edition,  pages 


208-09. 


organizations  whose  applications  have 
been  requested  the  opportunity  to  seek 
protection  from  disclosure  some  or  all  of 
the  documents  requested,  LSC 
anticipates  that  it  will  release  this 
information  in  most  cases. 

LSC  reserves  the  right  to  further 
amend  this  policy  in  the  future,  as 
appropriate. 

Victor  M.  Fortuno, 

General  Counsel  and  Vice  President  for  Legal 
Affairs. 

[FR  Doc.  03'-t8545  Filed  7-21-03;  8:45  am] 

BILUNG  COD6  7050-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-081] 

National  Environmental  Policy  Act; 
Mars  Exploration  Program 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  intent  to  conduct 
scoping  and  to  prepare  a  Tier  1 
environmental  impact  statement  for  the 
Mars  Exploration  Program. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Enviroiunental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  and  NASA's 
policy  and  procedures  (14  CFR  part 
1216,  subpart  1216.3),  NASA  intends  to 
conduct  scoping  and  to  prepare  a  Tier     ' 
1  Environmental  Impact  Statement  (EIS) 
for  the  Mars  Exploration  Program 
(MEP).  NASA  proposes  a  coordinated 
MEP  that  would  use  robotic  orbital, 
surface,  and  atmospheric  missions  to 
gather  scientitic  data  on  the  Martian 
environment  and  that  would  continue 
planning  for  a  potential  return  of 
Martian  surface  samples  to  Earth. 
Included  in  the  program  would  be  U.S. 
missions,  which  may  or  may  not 
include  foreign  participation,  and 
foreign  missions  with  U.S.  participation. 
The  proposed  MEP  would  include 
missions  where  the  use  of  radioisotope 
heater  units  and  radioisotope  power 
systems  are  contemplated.  One  or  more 
of  the  MEP  missions  may  propose 
returning  samples  from  the  surface  of 
Mars  or  its  atmosphere. 

The  MEP  would  be  a  science-driven, 
technology-enabled  effort  to 
characterize  and  understand  Mars, 
including  its  environment,  climate  and 
geological  history,  and  biological 
potential.  Utilizing  an  exploration 
strategy  generally  known  as  "Follow  the 
Water",  scientific  and  engineering 
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measurements  of  Mars  would  be  carried 
out  using  robotic  assets  at  Mars.  Central 
among  the  questions  to  be  addressed  is: 
"Did  life  ever  arise  on  Mars?"  Life,  as 
is  currently  understood,  cannot  exist 
without  liquid  water.  Following  the 
water  means  searching  for  scientific 
evidence  that  liquid  water  was  present 
persistently  in  the  past  or  is  present 
today.  Science  experiments  and 
technology  demonstrations  that  provide 
critical  information  for  the  potential 
human  exploration  of  Mars  would  also 
be  incorporated  through  an  integrated 
planning  approach. 

The  overall  strategy  of  the  MEP  is  to 
generate  a  continuous  flow  of 
information  and  discoveries  from 
scientific  and  exploration  robotic 
spacecraft,  including  orbiters,  landers, 
mobile  laboratories  (rovers),  and 
atmospheric  probes  through  a  Mars- 
Earth  communications  network.  It  is 
intended  that  one  or  more  major  U.S. 
missions  would  be  launched  at  every 
Mars  launch  opportunity 
(approximately  every  26  months) 
through  at  least  the  first  two  decades  of 
the  21st  centiuy.  Foreign  participants 
with  NASA  in  the  MEP  may  include; 
but  not  necessarily  limited  to,  the 
Agenzia  Spaziale  Italiana  (ASI,  the 
Italian  space  agency),  the  Centre 
National  d'Etudes  Spatiales  (CNES,  the 
French  space  agency),  the  Canadian 
Space  Agency  (CSA),  and  the  European 
Space  Agency  (ESA).  Launches  would 
most  likely  take  place  from  Cape 
Canaveral  Air  Force  Station  in  Florida 
and,  although  unlikely,  from 
Vandenberg  Air  Force  Base  in 
California. 

DATES:  Interested  parties  are  invited  to 
submit  comments  or  environmental 
concerns  in  writing  on  or  before 
September  5,  2003,  to  assure  full 
consideration  during  the  scoping 
process. 

ADDRESSES:  Conunents  should  be 
addressed  to  Mr.  Mark  R.  Dahl,  NASA 
Headquarters,  Code  SM,  Washington, 
DC  20546-0001.  While  hardcopy 
conunents  are  preferred,  comments  may 
be  sent  by  electronic  mail  to: 
/nep./jepa@/ig.nasa.gov. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Mark  R.  Dahl,  202-358-4800  or  by 
electronic  mail  at 
mep.nepa@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION:  Consistent 
with  the  NASA  strategic  plan,  the  MEP 
has  established  objectives  to  address  the 
scientific  questions  associated  with  the 
exploration  of  the  planet.  These 
objectives  are:  (1)  Seek  evidence  of 
ancient  or  present  life  on  Mars,  (2) 
imderstand  the  current  state  and 


evolution  of  the  atmosphere,  surface, 
and  interior  of  Mars,  (3)  provide 
scientific  support  for  the  plaiming  of 
potential  human  exploration  of  Mars. 

The  program  would  implement  a 
series  of  scientific  investigations  and 
experiments,  developed  and  prioritized 
by  the  broad  planetary  science 
community,  that  support  the  objectives 
of  the  program.  It  would  include 
comprehensive  Mars  data  analysis  with 
the  full  participation  and  involvement 
of  the  space  science  community.  Due  to 
the  program's  broad  scope  and  public 
interest,  the  MEP  would  place 
significant  importance  on  education  and 
public  outreach. 

As  a  goal,  the  program  would  launch 
at  least  one  spacecraft  at  each 
opportimity,  providing  robotic  assets 
that  would  enable  a  near-continuous 
data  rettuTi  from  Mars.  Each  orbiter 
mission  would  include  a 
commimications  relay  capability 
designed  to  operate  as  part  of  a  Mars- 
Earth  communications  network.  Each 
mission  would  be  designed  to  support 
the  ongoing  program  by  validating 
technologies  and  providing  data  and 
lessons  learned  to  future  missions. 

Technology  developments  and 
improvements  over  the  course  of  the 
program  would  enable  a  progressive 
increase  in  the  science  data  returned 
from  instruments  delivered  to  Mars 
orbit  and  to  the  surface  by  program 
spacecraft,  enhance  the  capability  to 
safely  and  precisely  place  payloads  at 
any  desired  location  on  the  siuface,  and 
enable  full  access  to  the  subsurface, 
siuface  and  atmospheric  regions. 
Technology  improvements  would  also 
enable  extended  (one  Mars  year  (1.88 
Earth  years)  or  more  duration,  as  a  goal) 
surface  science  investigations,  and 
support  the  development  of  robotic 
assets  to  provide  a  near-continuous  data 
return  from  the  Mars  siu-face.  Extended 
duration  missions  to  the  surface  are 
likely  to  include  radioisotope  power 
systems  as  a  baseline. 

The  MEP  missions  currently 
contemplated  for  launch  by  2010  are 
described  below.  As  new  information 
and  techniques  become  available  during 
the  course  of  the  program,  the  timing, 
focus  and  objectives  of  subsequent  MEP 
missions  could  be  redirected. 

•  The  Mars  Exploration  Rover  (MER) 
project  will  launch  two  identical 
spacecraft  to  Mars  in  2003.  The  purpose 
of  this  project  is  to  place  two  rovers  on 
the  surface  of  Mars  to  remotely  conduct 
geological  investigations  and 
characterize  a  diversity  of  rocks  and 
soils  which  may  hold  clues  to  past 
water  activity.  Because  planning  fcr  this 
project  began  prior  to  final  definition  of 
the  MEP,  potential  environmental 


impacts  of  the  MER-2003  project  have 
already  been  discussed  in  separate 
NEPA  dociunentation.  NASA  published 
a  notice  of  intent  to  prepare  an  EIS  and 
to  conduct  scoping  for  the  MER-200> 
project  in  the  Federal  Register  (FR)  (66 
FR  11184,  February  22.  2001).  A  Draft 
EIS  for  the  MER-2003  project  was  made 
available  for  public  review  and 
comment  (67  FR  48894,  July  26,  2002), 
and  NASA  published  its  Final  EIS  (67 
FR  75863,  December  10,  2002). 

•  The  Mars  Reconnaissance  Orbiter 
(MRO)  mission  will  be  launched  in  2005 
to  investigate  global  atmospheric 
transport  processes,  conduct  globally 
distributed  observations  of  aqueous 
sediments  and  hydrological  process 
indicators,  and  collect  high-resolution 
imagery  of  the  surface  of  Mars.  ASI  is 
contributing  a  groxmd  penetrating  radar 
science  instrument  to  MRO.  No 
radioisotope  heater  units  or  radioisotope 
power  systems  are  proposed  for  this 
mission.  NASA  has  designated  MRO  as 
a  routine  payload  in  accordance  with 
the  Environmental  Assessment  (EA)  for 
Laimch  of  NASA  Routine  Payloads  and 
Finding  of  No  Significant  Impact 
(FONSI)  published  by  NASA  (67  FR 
41525,  June  18,  2002). 

•  In  2007,  the  program  would  launch 
a  continuing  series  of  competitively 
selected  small  missions,  called  Scouts, 
which  could  allow  the  science 
community  to  design  investigations  that 
augment  the  objectives  of  the  MEP  from 
new  vantage  points  (e.g.,  airborne 
platforms,  rovers,  networks  of  landers). 
The  Scout  missions  currently  remaining 
in  competition  for  the  2007  opportunity 
have  not  proposed  the  use  of 
radioisotope  heater  units  or  radioisotope 
power  systems. 

•  In  2009,  the  program  would  launch 
the  Mars  Science  Laboratory  (MSL), 
which  could  conduct  multi-disciplinary 
investigations  related  to  biology, 
climatology,  geology,  and  geochemistry. 
The  MSL  could  utilize  a  radioisotope 
power  system  to  provide  continuous 
electrical  power  for  mobility  and 
extended  duration.  A  separate  Tier  2 
environmental  document  for  the  MSL 
mission  may  be  prepared.  Also  in  2009, 
the  program  would  launch  a 
telecommunications  orbiter  (Telesat)  to 
provide  science  data  relay  capability  for 
multiple  Mars  missions.  No 
radioisotope  heater  units  or  radioisotope 
power  systems  are  proposed  for  the 
Telesat  mission. 

Missions  to  Mars  in  the  following 
decade  would  be  dependant  upon  the 
knowledge  gained  and  the  discoveries  of 
this  decade.  NASA,  working  with  the 
science  community,  has  developed 
potential  paths  of  scientific  inquir>' 
(called  pathways)  into  the  next  decade. 
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to  be  those  associated  with  the  normal 
launch  of  the  missions,  both 
individually  and  cumulatively. 

Written  public  input  and  comments 
on  alternatives,  environmental  impact 
issues,  and  environmental  concerns 
associated  with  the  Mars  Exploration 
Program  are  hereby  requested. 

Jeffrey  E.  Sutton, 

Assistant  Administrator  for  Management 
Systems. 

(FR  Doc.  03-18504  Filed  7-21-03;  8:45  am) 

BILUNG  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

summary:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
approval  of  a  one-time  information 
collection,  a  survey  of  small  business 
records  centers.  The  survey  information 
will  be  used  by  the  NARA  policy  and 
technical  staff  who  are  conducting  a 
review  of  our  regulation  on  records 
center  facility  standards  (36  CFR  part 
1228,  subpart  K).  The  public  is  invited 
to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  conunents  must  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Regulation  Comment  Desk  (NPOL), 
Room  4100,  National  Archives  and 
Records  Administration,  8601  Adelphi 
Rd.  College  Park,  MD  20740-6001;  or 
faxed  to  301-837-0319;  or  electronically 
mailed  to  comments@nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Nancy  AUard  at 
telephone  number  301-837-1477,  or  fax 
number  301-837-0319. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 


performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  commenting 
on  the  accuracy  of  NARA's  estimate  of 
the  biu-den,  we  also  request  your 
comments  on  the  average  hourly  salary 
cost  for  the  individuals  who  would 
complete  the  survey.  The  comments  that 
are  submitted  will  be  summarized  and 
included  in  the  NARA  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record. 

In  this  notice,  NARA  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Records  Storage  Facility  Survey. 

OMB  number:  New. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Owners/operators  of 
commercial  records  storage  facilities 
that  are  small  businesses. 

Estimated  number  of  respondents: 
263. 

Estimated  time  per  response:  15 
minutes. 

Frequency  of  response:  One-time. 

Estimated  total  annual  burden  hours: 
66  hours. 

Abstract:  The  information  collection 
is  a  survey  of  the  characteristics  of 
records  storage  facilities  operated  by 
small  businesses.  Respondents  will  be  a 
random  sample  of  owners/operators  of 
such  facilities.  The  survey  information 
will  be  used  by  the  NARA  policy  and 
technical  staff  to  evaluate  the 
construction  materials,  fire  protection 
measiu-es,  and  storage  practices 
common  in  small  business  records 
centers  against  the  existing  standards  in 
the  NARA  regulation  on  records  center 
facility  standards  (36  CFR  part  1228, 
subpart  K).  The  information  will  be 
used  in  a  regulatory  flexibility  analysis 
of  possible  adtematives  to  the  existing 
standards  and  assessment  of  the  ability 
of  small  business  to  comply  with  those 
alternatives. 

Dated:  July  16,  2003. 
Nancy  Y.  AUard, 
NARA  Federal  Register  Liaison. 
[FR  Doc.  03-18568  Filed  7-21-03;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92— 463J,  as  amended,  notice  is  hereby 
given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Coimcil  on  theArts  will  be 
held  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506  as  follows: 

Dance;  August  4-8,  2003,  Room  716 
(Creativity  and  Services  to  Arts 
Organizations  and  Artists  categories). 
This  meeting  will  be  closed. 

Literature.- August  11-13.  2003,  Room 
714  (Creativity  and  Services  to  Arts 
Organizations  and  Artists  category).  A 
portion  of  this  meeting,  from  11  am.  to 
12  p.m.  on  August  13th,  will  be  open  to 
the  public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 

9  a.m.  to  6  p.m.  on  August  11th  and 
12th,  and  from  9  a.m.  to  11  a.m.  and  12 
p.m.  to  4  p.m.  on  August  13th,  will  be 
closed. 

Theater:  August  5-6,  2003,  Room  730 
(Creativity  category — Panel  B).  A 
portion  of  this  meeting,  from  3  p.m.  to 
4:30  p.m.  on  August  7th,  will  be  open 
to  the  public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 

10  a.m.  to  6:30  p.m.  on  August  5th,  from 
10  a.m.  to  7  p.m.  on  August  6th,  from 
10  a.m.  to  3  p.m.  and  4:30  p.m.  to  6:30 
p.m.  on  August  7th,  and  from  10  a.m. 

to  4:30  p.m.  on  August  8th,  will  be 
closed. 

Musical  Theater/Theater:  August  19- 
20,  2003,  Room  714  (Musical  Theater 
Creativity  and  Theater  Services  to  Arts 
Organizations  and  Artists  categories).  A 
portion  of  this  meeting,  from  1:30  p.m, 
to  2:30  p.m.  on  August  20th,  will  be 
open  to  the  public  for  policy  discussion. 
The  remaining  portions  of  this  meeting, 
from  9:30  a.m.  to  7  p.m.  on  August  19th 
and  from  9:30  a.m.  to  1:30  p.m.  and  2:30 
p.m.  to  5  p.m.  on  August  20th,  will  be 
closed. 

The  closed  meetings  and  portions  of 
meetings  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  April 
30,  2003,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 


Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Access  Ability,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  (202)  682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  (202)  682-5691. 

Dated:  July  15,  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  03-18546  Filed  7-21-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-01295] 

Notice  of  Finding  of  No  Significant 
Impact  and  Availability  of 
Environmental  Assessment  for 
License  Amendment  of  Materials 
License  No.  0&-1 3022-02;  University  of 
Connecticut  Health  Center, 
Farmington,  CT 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to  the 
University  of  Connecticut  Health  Center 
for  Materials  License  No.  06-13022-02, 
to  authorize  release  of  its  facility  on  the 
Newington  Veterans  Administration 
Campus  in  Newington,  Connecticut  for 
unrestricted  use  and  has  prepared  an 
Environmental  Assessment  (EA)  in 
support  of  this  action  in  accordance 
with  the  requirements  of  10  CFR  Part 
51.  Based  on  the  EA,  the  NRC  has 
concluded  that  a  Finding  of  No 
Significant  Impact  (FONSI)  is 
appropriate. 

n.  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
areas  of  use  within  Building  No.  5  at  the 
Veterans  Administration  Medical  Center 
in  Newington,  Connecticut  for 


unrestricted  use.  The  University  of 
Connecticut  Health  Center  was 
authorized  by  NRC  from  1970  to  use 
radioactive  materials  for  research  and 
development  purposes  at  the  site.  On 
August  7,  2002,  the  University  of 
Connecticut  Health  Center  requested 
that  NRC  release  their  facilities  in 
Building  No.  5  for  unrestricted  use.  The 
University  of  Connecticut  Health  Center 
has  conducted  smreys  of  the  facility 
and  determined  that  the  facility  meets 
the  license  termination  criteria  in 
Subpart  E  of  10  CFR  Part  20. 

m.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  evaluated  the 
University  of  Connecticut  Health 
Center's  request  and  the  results  of  the 
surveys,  and  has  prepared  the  EA 
(sununarized  above)  in  support  of  the 
proposed  license  amendment  to  release 
the  University  of  Connecticut  Health 
Center  facility  in  Newington, 
Connecticut  for  unrestricted  use.  On  the 
basis  of  the  EA,  the  NRC  has  concluded 
that  the  enviroiunental  impacts  from  the 
proposed  action  are  not  expected  to  be 
significant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  As 
described  in  the  EA,  the  NRC  staff  found 
no  significant  impacts  based  on  its 
review  of  the  adequacy  of  the  radiation 
release  criteria  and  the  adequacy  of  the 
final  status  survey  to  meet  NRC's 
unrestricted  release  criteria.  In 
reviewing  the  amendment  request  the 
staff  also  determined  that  the 
environmental  impacts  were  enveloped 
by  the  generic  analysis  performed  in 
support  of  "RadiologicaJ  Criteria  for 
License  Termination"  (62  FR  39058). 

IV.  Further  Information 

The  EA  and  the  docxunents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/Teading-rm/adams.html 
(ADAMS  Accession  Nos.  ML031960106, 
ML022320664,  ML022320354).  These 
documents  are  also  available  for 
inspection  and  copying  for  a  fee  at  the 
Region  I  Office,  475  Allendale  Road, 
King  of  Prussia,  PA  19406.  Any 
questions  with  respect  to  this  action 
should  be  referred  to  Penny  Lanzisera, 
Nuclear  Materials  Safety  Branch  1 , 
Division  of  Nuclear  Materials  Safety, 
Region  I,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania,  19406;  telephone 
(610)  337-5169;  fax  (610)  337-5269. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
ISthday  of  July,  2003. 


N 
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Nucleu"  Regulatory  Commission. 
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For  the 
Pamela  J.  Henderson 

Chief  Nuclear  M  aterials  Safety  Branch  1. 
Division  ofNuci  xir  Materials  Safety,  Region 

[FR  Doc.  03-18*44  Filed  7-21-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDI^iG  THE  MEETING:  Nuclear 

Regulatory  Coitimission. 

DATE:  Weeks  of  July  21,  28,  August  4, 

11. 18, 25. 200fe. 

PLACE:  Commissioners'  Conference 

Room,  11555  Fockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  July  2\ ,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  July  21,  2003. 

Week  of  July  2i ,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Jul  y^  28,  2003. 

Week  ofAugus  4,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Au  gust  4.  2003. 

Week  ofAugus  11,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Au  just  11.  2003. 

WeekofAugus]  18,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  18,  2003. 

Week  of  August  25.  2003— Tentative 

Wednesday,  August  27,  2003 

9:30  a.m. — Brie  ing  on  License  Renewal 
Program,  Pow  er  Update  Activities, 
and  High  Pric  rity  Activities  (Public 
Meeting)  (Contact:  Ho  Nieh,  301-415- 
1721). 

This  meeting  will  be  webcast  live  at 
the  Web  addres; — http://www.nrc.gov. 

*  The  schedule  fo  ■  Commission  meetings  is 
subject  to  change  an  short  notice.  To  verify 
the  status  of  meet  ngs  call  (recording) — (301) 
415-1292.  Contac  :  person  for  more 
information:  Davi  i  Louis  Gamberoni  (301) 
415-1651. 

Additional  Info  rmation 

By  a  vote  of  3  0  on  July  16,  the 
Commission  del  ermined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  riles  that  "Discussion  of 
Intergovemmen  ;al  Issues  (Closed — Ex. 
9)"  be  held  on  July  16,  and  on  less  than 
one  week's  notii  :e  to  the  public. 


The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
pohcy-making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary,  ' 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  July  17,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  03-18682  Filed  7-18-03;  10:14  am] 

BILUNG  COOE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  detennination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  fi-om  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  June  27, 
2003,  through  July  10,  2003.  The  last 
biweekly  notice  was  published  on  July 
8,  2003  (68  FR  40707). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Detennination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 


Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  conunents  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  21,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
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any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Dociunents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a' 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 


contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significcmt  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date. 'Because  of 
continuing  disruptions  in  delivery  of 


mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  jmd  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee.       ' 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  arid  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  June  3, 
2003. 

Description  of  amendment  request: 
Pursuant  to  tide  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  Section 
50.90,  Duke  Energy  Corporation 
requested  an  amendment  to  the 
McGuire  Nuclear  Station  Facility 
Operating  Licenses  and  Technical 
Specifications  (TS).  The  proposed 
change  would  modify  TS  3.6.14  to  allow 
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impact  any  plant  systems  that  are  accident 
initiators;  therefore,  no  new  accident  types 
are  being  created. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  Implementation  of  this  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety.  Margin  of  .safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  pressurizer 
enclosure  hatch  and  its  performance  have  a 
direct  impact  on  the  containment  boundary, 
since  peak  containment  pressure  due  to  an 
accident  could  be  affected.  However,  the 
analysis  supporting  this  amendment  request 
concludes  that  the  containment  compression 
peak  pressure  and  the  long  term  containment 
peak  pressure  continue  to  be  acceptable  with 
the  increased  open  time  for  the  hatch.  Thus 
the  performance  of  the  fission  product 
barriers  will  not  be  significantly  impacted  by 
implementation  of  this  amendment  and  no 
safety  margin  will  be  significantly  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Duke  Energy  Corporation,  422 
South  Church  Street,  Charlotte.  North 
Carohna  28201-1006. 

NRC  Section  Chief:  John  A.  Nakoski. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  30, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  control  room  emergency  ventilation 
system  (CREVS)  surveillance 
requirement  (SR)  by  modifying  an 
existing  SR  related  to  the  makeup  flow 
rate  to  show  that  it  is  applicable  to  the 
VSF-9  train  and  by  adding  a  new 
makeup  flow  rate  SR  that  is  applicable 
to  the  2VSF-9  train. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  purpose  of  the  CREVS  is  to  provide 
airborne  radiological  projection  for 
operations  from  the  control  room  for  the 


design  basis  loss  of  coolant  accident  fission 
product  release  and  for  a  fuel  handling 
accident.  The  proposed  change  continues  to 
assure  that  the  control  room  operator  will  be 
protected  fi-om  the  dose  consequences  related 
to  either  of  these  accidents. 

Therefore,  the  proposed  change  does  not     ~ 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  will  establish 
appropriate  outside  air  makeup  flow  rates  for 
the  2VSF-9  fan  unit.  This  criterion  has  been 
evaluated  and  determined  to  continue  to 
provide  protection  to  the  control  room 
operator  in  accordance  with  General  Design 
Criterion  19.  The  proposed  change  is  not  an 
accident  initiator.  No  modifications  to  the 
system  are  proposed  which  would  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  will  establish  the 
allowable  makeup  airflow  into  the  control 
room  when  the  2VSF-9  CREVS  train  is  in 
operation.  Calculations  have  been  performed 
which  demonstrate  that  the  proposed  flow 
criteria  provides  increased  protection  for  the 
control  room  operator. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  30, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would:  (1) 
Eliminate  credit  for  the  Boraflex  neutron 
absorbing  material  used  for  reactivity 
control  in  Region  1  of  the  spent  fuel 
pool  (SFP),  (2)  credit  a  combination  of 
soluble  boron  emd  several  defined  fuel 
loading  patterns  within  the  storage  racks 
to  maintain  SFP  reactivity  within  the 
effective  neutron  multiplication  factor 
(Keff)  limits  of  10  CFR  50.68,  (3)  increase 
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the  minimum  boron  concentration  in 
the  SFP  to  2000  parts  per  million  (ppm), 
and  (4)  reduce  the  fresh  fuel  assembly 
initial  enrichment  to  less  than  or  equal 
to  4.55  ±  0.05  weight  percent  uranium- 
235  (U-235). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  fuel  handling  accidents  described 
below  can  be  postulated  to  increase 
reactivity.  However,  for  these  accident 
conditions,  the  double  contingency  principle 
of  ANS  [American  Nuclear  Society)  N16.1- 
1975  is  applied.  This  states  that  it  is 
unnecessary  to  assume  two  unlikely, 
independent,  concurrent  events  to  ensure 
protection  against  a  criticality  accident. 
Thus,  for  accident  conditions,  the  presence  of 
soluble  boron  in  the  storage  pool  water  can 
be  assumed  as  a  realistic  initial  condition 
since  its  absence  would  be  a  second  unlikely 
event. 

Three  types  of  drop  accidents  have  been 
considered:  a  vertical  drop  accident,  a 
horizontal  drop  accident,  and  an  inadvertent 
drop  of  an  assembly  between  the  outside 
periphery  of  the  rack  and  the  pool  wall. 

•  A  vertical  drop  directly  upon  a  cell  will 
cause  damage  to  the  racks  in  the  active  fuel 
region.  The  proposed  2000  ppm  soluble 
boron  concentration  will  ensure  that  Ketf 
does  not  exceed  0.95. 

•  A  fuel  assembly  dropped  on  fop  of  the 
rack  that  comes  to  rest  horizontally  will  not 
deform  the  rack  structure  such  that  criticality 
assumptions  are  invalidated.  The  rack 
structure  is  such  that  an  assembly  positioned 
horizontally  on  top  of  the  rack  results  in  a 
minimum  separation  distance  from  the  upper 
end  of  the  active  fuel  region  of  the  stored 
assemblies.  This  distance  is  sufficient  to 
preclude  interaction  between  the  dropped 

•■■assembly  and  the  stored  fuel. 

•  An  inadvertent  drop  of  an  assembly 
between  the  outside  periphery  of  the  rack 
and  the  pool  wall  is  bounded  by  the  worst 
case  fuel  misplacement  accident  condition. 

The  fuel  assembly  misplacement  accident 
was  considered  for  all  storage  configurations. 
An  assembly  with  high  reactivity  is  assumed 
to  be  placed  in  a  storage  location  which 
requires  a  fuel  assembly  with  a  lower 
reactivity.  The  presence  of  soluble  boron  in 
the  pool  water  assumed  in  the  analysis  has 
been  shown  to  offset  the  worst  case  reactivity 
effect  of  a  misplaced  fuel  assembly  for  any 
configuration.  This  soluble  boron 
requirement  is  less  than  the  proposed  2000 
ppm  that  will  be  required  by  the  ANC)-2 
[Arkansas  Nuclear  One,  Unit  No.  2]  TS 
[Technical  Specifications).  Thus,  a  five 
percent  subcriticality  margin  can  be  easily 
met  for  postulated  accidents,  since  any 


reactivity  increase  will  be  much  less  that  the 
negative  worth  of  the  dissolved  tx)ron. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fi-om  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  will  define  several 
acceptable  2x2  loading  patterns  and 
acceptable  interfaces  between  the  patterns.  In 
addition,  the  proposed  change  will  credit 
soluble  boron  to  assure  a  five  percent 
subcriticality  margin  is  maintained  during 
normal  conditions  and  in  the  event  of  a 
postulated  accident.  The  soluble  boron 
concentration  assumed  in  the  analyses  for  a 
postulated  accident  is  less  than  the  proposed 
TS  change  of  2000  ppm.  Thus,  a  five  percent 
subcriticality  margin  can  easily  be  met  for 
postulated  accidents,  since  any  reactivity 
increase  will  be  much  less  than  the  negative 
worth  of  the  dissolved  boron. 

No  new  or  different  types  of  fuel  assembly 
drop  scenarios  are  created  by  the  proposed 
change.  The  presence  of  soluble  boron  in  the 
SFP  water  assures  a  subcriticality  margin  is 
maintained  in  the  event  of  fuel  assembly 
•misplacement. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  meirgin  of  safety? 

Response:  No. 

With  the  presence  of  a  nominal  boron 
concentration,  the  fuel  storage  patterns  are 
designed  to  assure  that  fuel  assemblies  of  less 
thim  or  equal  to  4.55  ±  0.05  weight  percent 
U-235  enrichment  when  loaded  in 
accordance  with  the  proposed  loading 
patterns  will  be  maintained  within  a 
subcritical  array  with  a  five  percent 
subcritical  margin  (95%  probability  at  the 
95%  confidence  level).  This  has  been  verified 
by  criticality  analyses. 

Credit  for  soluble  boron  in  the  SFP  water 
is  permitted  under  accident  conditions  as 
well  as  in  non-accident  conditions. 
Criticality  analyses  have  been  performed  to 
determine  the  required  boron  concentration 
that  would  ensure  a  subcriticality  margin  of 
at  least  five  percent.  By  increasing  the 
minimum  boron  concentration  to  greater  than 
2000  ppm,  the  margin  of  safety  currently 
defined  by  taking  credit  for  soluble  boron 
will  be  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 


1400  L  Street,  NW.,  Washington.  DC 
20005-3502 
NRC  Section  Chief:  Robert  A.  Gramm 

Entergy  Operations,  Inc.,  Docket  No.  SO- 
Ses, Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  30, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  (1) 
reorganize  the  Arkansas  Nuclear  One, 
Unit  No.  2  (ANO-2)  Technical 
Specifications  (TSs)  Section  6.0. 
Administrative  Controls.  (2)  modify  the 
ANO-2  Facility  Operating  License,  and 
actions  and  surveillance  requirements 
(SRs)  of  various  other  TSs,  to  support 
the  reorganization  of  Section  6.0,  and  (3) 
modify  several  actions  and  SRs  that  are 
related  to  systems  that  are  shared  by 
ANO-2  and  Arkansas  Nuclear  One,  Unit 
No.  1  (ANO-1).  These  changes  are  being 
proposed  so  that  the  philosophy  and 
location  of  the  TSs  in  Section  6.0  reflect 
the  recently  approved  conversion  of  the 
ANO-1  TSs  to  the  hnproved  Technical 
Specifications  (ITS)  and  the  subsequent 
amendments  to  the  ANO-1  ITS.  This 
amendment  request  supersedes  the 
previous  application  related  to  the 
revision  of  TS  Section  6.0  dated  January 
31,  2002,  as  supplemented  on  June  26 
and  July  18,  2002.  The  January  31,  2002, 
application  was  previously  noticed  in 
the  Federal  Register  on  March  19,  2002 
(67  FR  12602). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously, 
evaluated? 

Response:  No. 

Administrative  Changes 

The  proposed  changes  involve  reformatting 
and  rewording  of  the  existing  TSs.  The 
reformatting  and  rewording  process  involves 
no  technical  changes  to  existing 
requirements.  As  such,  the  proposed  changes 
are  administrative  in  nature  and  do  not 
impact  initiators  of  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events. 

Less  Restrictive — Administrative  Deletion  of 
Requirements 

The  proposed  changes  relocate 
requirements  from  the  TSs  to  other  license 
basis  documents  which  are  under  licensee 
control.  The  documents  containing  the 
relocated  requirements  will  be  maintained 
using  the  provisions  of  applicable  regulatory 
requirements. 
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for  control  room  isolation  is  indicated, 
restoring  the  control  room  habitability 
envelope.  Allowing  both  CREVS  trains  to  be 
inoperable  for  24  hours  due  to  an  inoperable 
control  room  boundary  is  acceptable  because 
of  the  low  probability  of  an  accident 
requiring  control  room  isolation  during  any 
given  24  hour  period,  because  entry  into  this 
condition  is  expected  to  be  an  infrequent 
occurrence,  and  because  preplanned 
compensatory  measures  to  protect  the  control 
room  operators  from  potential  hazards  are 
implemented.  Therefore,  this  change  will  not 
result  in  a  significant  increase  in  the 
probability  [consequences)  of  an  accident 
previously  evaluated. 

(3)  An  allowance  will  be  added  to  allow 
use  of  a  "simulated"  or  "actual"  test  signal 
when  testing  the  automatic  isolation  feature 
of  the  control  room  air  filtration  system. 

The  phrase  "actual  or  simulated"  in 
reference  to  the  automatic  initiation  signal, 
has  been  added  to  the  system  functional  test 
surveillance  test  description.  This  does  not 
impose  a  requirement  to  create  an  "actual" 
signal,  nor  does  it  eliminate  any  restriction 
on  producing  an  "actual"  signal.  The 
proposed  change  does  not  affect  the 
procedures  governing  plant  operations  and 
the  acceptability  of  creating  these  signals;  it 
simply  would  allow  such  a  signal  to  be 
utilized  in  evaluating  the  acceptance  criteria 
for  the  system  functional  test  requirements. 
Therefore,  the  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  eveduated.  Since  the 
function  of  the  system  functional  test 
remains  unaffected  the  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

(4)  An  allowance  for  the  diesel  fuel  storage 
tanks  to  contain  less  than  22,500  gallons  of 
fuel  for  up  to  48  hours  as  long  as  the 
individual  volume  is  greater  than  17,446 
gallons  will  be  added.  The  lower  value  when 
summed  with  the  contents  of  the  other  tank 
ensures  six  days  of  fuel  oil  is  available. 
During  the  48  hours,  the  diesel  generator  is 
capable  of  performing  its  intended  function. 
There  is  a  low  probability  that  an  event 
would  occur  for  which  the  diesel  generator 
would  be  required  during  this  short  period  of 
time  when  the  lower  fuel  oil  volume  is 
allowed. 

The  AC  Sources  are  used  to  support 
mitigation  of  the  consequences  of  an  accident 
and  can  be  involved  in  the  initiation  of  the 
accident  analyzed  in  SAR.  Equipment 
powered  by  the  AC  Sources,  which  may  be 
considered  as  an  initiator,  continues  to  be 
assured  of  electrical  power.  The  proposed 
increased  restoration  time  involves 
parameters  unrelated  to  initiating  the  failure 
of  the  AC  Sources.  As  such  the  proposed 
time  allowance  for  restoration  of  limited 
levels  of  readiness  parameter  degradation 
will  not  increase  the  probability  of  any 
accident  previously  evaluated.  The  proposed 
changes  allow  additional  time  for  restoration 
of  parameters  that  have  been  identified  as  not 
immediately  affecting  the  capability  of  the 
power  source  to  provide  its  required  safety 
function.  The  identified  parameters  are 
capable  of  being  replenished  during 
operation  of  the  diesel  generators,  and  the 


short  additional  allowable  action  time 
continues  to  provide  adequate  assurance  of 
operable  required  equipment.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  of  or  the 
consequences  of  any  accident  previously 
evaluated. 

(5)  Seven  days  will  be  allowed  to  restore 
the  stored  diesel  fuel  oil  total  particulates  to 
within  the  required  limits  prior  to  declaring 
the  associated  diesel  inoperable. 

The  testing  of  diesel  generator  fuel  oil  is 
not  considered  an  initiator,  or  a  mitigating 
factor,  in  any  previously  evaluated  accident. 
The  presence  of  particulates  does  not  mean 
failure  of  the  fuel  oil  to  bum  properly  in  the 
diesel  engine. In  addition,  particulate 
concentration  is  unlikely  to  change 
significantly  between  surveillance  intervals 
(31  days).  Therefore,  the  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(6)  An  allowance  for  the  person  who  is 
satisfying  the  requirement  of  the  radiation 
protection  staff  position  and  for  the  person 
filling  the  Shift  Technical  Advisor  (STA) 
position  to  be  vacant  for  not  more  than  two 
hours  in  order  to  provide  for  unexpected 
absences  is  being  added.  This  is  consistent 
with  the  allowance  permitted  for  the  control 
room  operator  as  reflected  in  existing  TSs. 

This  change  does  not  result  in  any  changes 
in  hardware  or  methods  of  operation.  The 
change  allowing  the  absence  of  the  STA  or 
the  radiation  protection  technician  is  not 
considered  in  the  safety  analysis,  and  cannot 
Initiate  or  affect  the  mitigation  of  an  accident 
in  any  way.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(7)  The  STA  will  be  allowed  to  support  the 
shift  crew  rather  than  only  the  shift 
supervisor.  This  provides  more  flexibility 
and  does  not  dilute  the  function  of  the  STA. 

This  change  does  not  result  in  any  changes 
in  hardware  or  methods  of  operation.  The 
change  in  the  support  relationship  between 
the  STA  and  the  control  room  staff  is  not 
considered  in  the  safety  analysis,  and  cannot 
initiate  or  affect  the  mitigation  of  an  accident 
in  any  way.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(8)  The  Occupational  Radiation  Exposure 
Report  will  be  submitted  by  April  30  of  each 
calendar  year  instead  of  prior  to  March  1. 

This  change  does  not  result  in  any  changes 
in  hardware  or  methods  of  operation.  The 
change  in  date  for  submittal  of  "after  the 
fact"  information  is  not  considered  in  the 
safety  analysis,  and  cannot  initiate  or  affect 
the  mitigation  of  an  accident  in  any  way. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(9)  An  allowance  is  proposed  that  will 
revise  the  high  radiation  areas  to  include 
additional  previously  approved  methods  for 
implementation  of  alternatives  to  the 
"control  device"  or  "alarm  signal" 
requirements  of  10  CFR  [Part]  20.  These 
alternatives  provide  adequate  control  of 
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personnel  in  high  radiation  areas  as 
.   evidenced  by  NRC  issuance  of  NUREG-1432. 
The  controls  for  access  to  a  high  radiation 
area  are  not  considered  as  initiators,  or  as  a 
mitigation  factor,  in  any  previously  evaluated 
accident.  Therefore,  the  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(10)  An  allowance  to  require  periodic 
testing  of  stored  fuel  for  the  particulates  only 
is  proposed. 

The  testing  of  diesel  generator  fuel  oil  is 
not  considered  an  initiator  or  a  mitigating 
factor  in  any  previously  evaluated  accident. 
Therefore,  the  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(11)  The  removal  of  the  requirement  to 
notify  the  Vice  President,  Operations  ANO 
within  24  hours  of  violating  a  safety  limit. 

Notification  of  the  Vice  President, 
Operations  ANO  when  a  safety  limit  is 
violated  is  not  considered  an  initiator  or  a 
mitigating  factor  in  any  previously  evaluated 
accident.  Therefore,  the  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(12)  The  Radioactive  Effluent  Release 
Report  will  be  submitted  by  May  1  of  each 
calendar  year  instead  of  prior  to  March  1. 

This  change  does  not  result  in  any  changes 
in  hardware  or  methods  of  operation.  The 
change  in  date  for  submittal  of  "after  the 
fact"  information  is  not  considered  in  the 
safety  analysis,  and  cannot  initiate  or  affect 
the  mitigation  of  an  accident  in  any  way. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(13)  A  change  to  frequency  of  the 
integrated  leak  tests  for  each  system  outside 
containment  that  could  contain  highly 
radioactive  fluids  from  "at  a  frequency  not  to 
exceed  refueling  cycle  intervals"  to  "at  least 
once  per  18  months." 

Performance  of  the  integrated  leak  tests  for 
each  system  outside  containment  that  could 
contain  highly  radioactive  fluids  is  not  an 
initiator  or  a  mitigating  factor  in  any 
previously  evaluated  accident.  Therefore,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(14)  A  change  that  allows  a  25%  extension 
of  the  frequency  in  accordance  with  SR  4.0.2 
for  the  integrated  leak  tests  of  each  system 
outside  containment  that  could  contain 
highly  radioactive  fluids. 

The  extension  of  the  testing  frequency,  up 
to  25%  of  the  test  interval,  is  not  considered 
an  initiator  or  a  mitigating  factor  in  any 
previously  evaluated  accident.  Therefore,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 


Response:  No. 
Administrative  Changes 

The  proposed  changes  do  not  necessitate  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operations.  The  proposed  changes  will 
not  impose  any  different  requirements. 

Less  Restrictive — Administrative  Deletion  of 
Requirements 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operations.  The  proposed  changes  will 
not  impose  any  different  requirements  and 
adequate  control  of  the  information  will  be 
maintained. 

More  Restrictive  Changes 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  goyeming  normal 
plant  operation.  The  proposed  changes  do 
impose  different  requirements.  However, 
these  changes  do  not  impact  the  safety 
analysis  and  licensing  basis. 

Less  Restrictive  Changes 

(1)  A  note  will  be  added  that  allows  three 
(3)  hours  to  perform  the  charmel  functional 
test  on  the  control  room  radiation  monitors 
without  entering  the  associated  Actions. 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  will 
still  ensure  proper  surveillances  are  required 
for  the  equipment  considered  in  the  safety 
analysis.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(2)  This  change  will  allow  the  control  room 
boundary  to  be  opened  intermittently  under 
administrative  controls,  and  will  allow  both 
trains  of  the  control  room  ventilation  system 
(CREVS)  to  be  inoperable  due  to  a  control 
room  boundary  inoperability  for  a  period  of 
24  hours. 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  unit  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
unit  operation.  Prompt  and  appropriate 
compensatory  actions  will  still  be  taken  in 
the  event  of  an  accident.  Thus,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

(3)  An  allowance  will  be  added  to  allow 
use  of  a  "simulated"  or  "actual"  test  signal 
when  testing  the  automatic  isolation  feature 
of  the  control  room  air  filtration  system. 

The  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  is  not  created  because  the 
proposed  change  introduces  no  new  mode  of 
plant  operation  and  it  does  not  involve 
physical  modification  to  the  plant. 

(4)  An  allowance  for  the  diesel  fuel  storage 
tanks  to  contain  less  than  22,500  gallons  of 
fuel  for  up  to  48  hours  as  long  as  the 


individual  volume  is  greater  than  17,446 
gallons  will  be  added.  The  lower  value  when 
summed  with  the  contents  of  the  other  tank 
ensures  six  days  of  fuel  oil  is  available. 
During  the  48  hours,  the  diesel  generator  is 
capable  of  performing  its  intended  function. 
There  is  a  low  probability  that  an  event 
would  occur  for  which  the  diesel  generator 
would  be  required  during  this  short  period  of 
time  when  the  lower  fuel  oil  volume  is 
allowed. 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  will 
continue  to  ensure  operable  safety  equipment 
is  available.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(5)  Seven  days  will  be  allowed  to  restore 
the  stored  diesel  fuel  oil  total  particulates  to 
within  the  required  limits  prior  to  declaring 
the  associated  diesel  inoperable. 

No  changes  are  proposed  in  the 
manipulation  of  the  plant  structures, 
systems,  or  components,  or  in  the  design  of 
the  plant  structures,  systems,  or  components. 
The  presence  of  particulates  does  not  mean 
failure  of  the  fuel  oil  to  bum  properly  in  the 
diesel  engine.  In  addition,  particulate 
concentration  is  unlikely  to  change 
significantly  between  surveillance  intervals 
(31  days).  Therefore,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(6)  An  allowance  for  the  person  who  is 
satisfying  the  requirement  of  the  radiation 
protection  staff  position  and  for  the  person 
filling  the  Shift  Technical  Advisor  (STA) 
position  to  be  vacant  for  not  more  than  two 
hours  in  order  to  provide  for  unexpected 
absences  is  proposed.  This  is  consistent  with 
the  allowance  permitted  for  the  control  room 
operator  as  reflected  in  existing  TSs. 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal  . 
plant  operation.  The  proposed  change  will 
impact  only  the  STA  and  radiation  protection 
staffing  positions  and  does  not  directly 
impact  the  operation  of  the  plant.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(7)  The  STA  will  be  allowed  to  support  the 
shift  crew  rather  than  only  the  shift 
supervisor.  This  provides  more  flexibility 
and  does  noj  dilute  the  function  of  the  STA. 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  will 
impact  only  the  support  relationship  the  STA 
provides  the  control  room  staff  and  does  not 
directly  impact  the  operation  of  the  plant. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(8)  The  Occupational  Radiation  Exposure 
Report  will  be  submitted  by  April  30  of  each 
calendar  year  instead  of  prior  to  March  1. 
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accident  from  any  accident  previously 
evaluated. 

(14)  A  change  that  allows  a  25%  extension 
of  the  frequency  in  accordance  with  SR  4.0.2 
for  the  integrated  leak  tests  of  each  system 
outside  containment  that  could  contain 
highly  radioactive  fluids. 

No  changes  are  proposed  that  result  in  the 
manipulation  or  the  design  of  plant 
structures,  systems,  or  components. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Administrative  Changes 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  because  they  have  no  impact 
on  any  safety  analysis  assumptions.  The 
changes  are  administrative  in  nature. 

Less  Restrictive — Administrative  Deletion  of 
Requirements 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  have  no  impact 
on  emy  safety  analysis  assumptions.  In 
addition,  the  requirements  to  be  transposed 
from  the  TSs  to  other  license  basis 
documents,  which  are  under  licensee  control, 
are  the  same  as  the  existing  TSs.  The 
documents  containing  the  relocated 
requirements  will  be  maintained  using  the 
provisions  of  applicable  regulatory 
requirements. 

More  Restrictive  Changes 

The  imposition  of  more  stringent 
requirements  prevents  a  reduction  in  the 
margin  of  plant  safety  by: 

(a)  increasing  the  scope  of  the  specification 
to  include  additional  plant  equipment, 

(b)  providing  additional  actions, 

(c)  decreasing  restoration  times,  or 

(d)  imposing  new  surveillances. 

The  changes  are  consistent  with  the  safety 
analysis  and  licensing  basis. 

Less  Restrictive  Changes 

(1)  A  note  will  be  added  that  allows  three 
(3)  hours  to  perform  the  channel  functional 
test  on  the  control  room  radiation  monitors 
without  entering  the  associated  Actions. 

The  margin  of  safety  for  the  control  room 
area  radiation  monitor  is  based  on 
availability  and  capability  of  the 
instrumentation  to  provide  the  required 
information  to  the  operator.  The  frequency  is 
based  on  unit  operating  experience  that 
demonstrates  channel  failure  is  rare,  and  on 
the  use  of  less  formal  but  more  frequent 
checks  of  channels  during  normal 
operational  use  of  the  displays  associated 
with  the  required  channels.  Therefore,  the 
availability  and  capability  of  the  control 
room  area  radiation  monitor  continues  to  be 
assured  by  the  proposed  Surveillance 
Requirements  and  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


(2)  This  change  will  allow  the  control  room 
boundary  to  be  opened  intermittently  under 
administrative  controls,  and  will  allow  both 
trains  of  the  control  room  ventilation  system 
(CREVS)  to  be  inoperable  due  to  control  room 
boundary  inoperability  for  a  period  of  24 
hours. 

This  chcmge  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  since:  (1) 
administrative  controls  will  be  in  place  to 
ensure  that  an  open  control  room  boundary 
can  be  rapidly  closed  when  a  need  for  control 
room  isolation  is  indicated;  and  (2)  an 
inoperable  control  room  boundary  that 
renders  both  trains  of  CREVS  inoperable  is  an 
infrequent  occurrence,  the  probability  of  an 
accident  requiring  control  room  isolation 
during  any  given  24  hour  period  is  low,  and 
preplanned  compensatory  measures  to 
protect  the  control  room  operators  from 
potential  hazards  are  implemented. 

(3)  An  allowance  will  be  added  to  use  a 
simulated  or  actual  test  signal  when  testing 
the  automatic  isolation  feature  of  the  control 
room  air  filtration  system. 

Use  of  an  actual  signal  instead  of  the 
existing  requirement  which  limits  use  to  a 
simulated  signal,  will  not  affect  the 
performance  of  the  surveillance  test. 
OPERABILTTY  is  adequately  demonstrated  in 
either  case  since  the  system  itself  can  not 
discriminate  between  "actual"  or 
"simulated"  signals.  Therefore,  the  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(4)  An  allowance  for  the  diesel  fuel  storage 
tanks  to  contain  less  than  22,500  gallons  of 
fuel  for  up  to  48  hours  as  long  as  the 
individual  volume  is  greater  than  17,446 
gallons.  The  lower  value  when  summed  with 
the  contents  of  the  other  tank  ensures  six 
days  of  fuel  oil  is  available.  During  the  48 
hours,  the  diesel  generator  is  capable  of 
performing  its  intended  function.  There  is  a 
low  probability  that  an  event  would  occur  for 
which  the  diesel  generator  would  be  required 
during  this  short  period  of  time  when  the 
lower  fuel  oil  volume  is  allowed. 

The  parameter  limits  provide  substantial 
margin  to  the  parameter  values  that  would  be 
absolutely  necessary  for  diesel  generator 
operability.  When  the  pareuneters  are  less 
than  their  limits  this  margin  is  reduced. 
However,  the  availability  of  AC  Sources 
continues  to  be  assured  since  the  allowed 
time  for  parameters  to  be  less  than  their 
limits  is  short  and  the  allowed  levels  for  the 
parameters  are  adequate  to  provide  the 
immediately  needed  power  availability. 
Further,  the  parameters  can  be  restored  to 
within  limits  during  the  proposed  time 
provided  should  they  be  required.  Therefore, 
this  change  does  not  result  in  a  signification 
reduction  in  [a]  margin  of  safety. 

(5)  Seven  days  will  be  allowed  to  restore 
the  stored  diesel  fuel  oil  total  particulates  to 
within  the  required  limits  prior  to  declaring 
the  associated  diesel  inoperable. 

The  proposed  change  allows  the  stored 
diesel  fuel  oil  total  particulates  to  be  outside 
the  required  limits  for  seven  days  before 
declaring  the  associated  diesel  inoperable. 
The  presence  of  particulates  does  not  mean 
failure  of  the  fuel  oil  to  bum  properly  in  the 
diesel  engine.  In  addition,  particulate 
concentration  is  unlikely  to  change 
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significantly  between  surveillance  intervals 
(31  days).  The  seven  day  allowance  provides 
an  appropriate  backstop  to  ensure  the 
particulate  level  is  restored  to  within  limits 
in  a  reasonable  time  period.  Since  the  diesel 
is  still  capable  of  performing  its  function  the 
margin  to  safety  is  not  reduced. 

(6)  An  allowance  for  the  person  who  is 
satisfying  the  requirement  of  the  radiation 
protection  staff  position  and  for  the  person 
filling  the  Shift  Technical  Advisor  (STA) 
position  to  be  vacant  for  not  more  than  two 
hours  in  order  to  provide  for  unexpected 
absences  is  proposed.  This  is  consistent  with 
the  allowance  permitted  for  the  control  room 
operator  as  reflected  in  existing  TSs. 

The  margin  of  safety  is  not  dependent  on 
the  presence  of  the  STA  or  the  radiation 
protection  technician.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(7)  The  STA  will  be  allowed  to  support  the 
shift  crew  rather  than  only  the  shift 
supervisor.  This  provides  more  flexibility 
and  does  not  dilute  the  function  of  the  STA. 

The  margin  of  safety  is  not  dependent 
upon  who  the  STA  supports.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

(8)  The  Occupational  Radiation  Exposure 
Report  will  be  submitted  by  April  30  of  each 
calendar  year  instead  of  prior  to  March  1. 

The  margin  of  safety  is  not  dependent  on 
th^  submittal  of  information.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

(9)  An  allowance  is  proposed  that  will 
revise  the  high  radiation  areas  to  include 
additional  previously  approved  methods  for 
implementation  of  alternatives  to  the 
"control  device"  or  "alarm  signal" 
requirements  of  10  CFR  [Part]  20.  These 
alternatives  provide  adequate  control  of 
personnel  in  high  radiation  areas  cis 
evidenced  by  NRC  issuance  of  NUREG-1432. 

The  requirements  for  control  of  high 
radiation  areas  provide  for  the  use  of 
alternates  to  the  "control  device"  or  "alarm 
signal"  requirements  of  10  CFR  20.1601.  This 
change  provides  such  alternative  methods  for 
controlling  access.  These  methods  and 
additional  administrative  requirements  have 
been  determined  to  provide  adequate 
controls  to  prevent  unauthorized  and 
inadvertent  access  to  such  areas.  Therefore, 
this  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

(10)  An  allowance  to  require  periodic 
testing  of  stored  fuel  for  the  particulates  only 
is  proposed. 

The  testing  of  stored  diesel  generator  fuel 
oil  is  revised  to  require  the  periodic  testing 
of  the  stored  fuel  oil  only  for  particulates 
(replacing  the  periodic  testing  per  ASTM- 
D975)  once  every  31  days.  The  change 
reflects  industry-standard  acceptable  DC  fuel 
oil  testing  programs.  Over  the  storage  life  of 
ANO-2  DC  fuel  oil,  the  properties  tested  by 
ASTM-D975  are  not  expected  to  change  and 
performing  these  tests  once  on  the  new  fuel 
oil  provides  adequate  assurance  of  the  proper 
initial  quality  of  fuel  oil.  The  periodic  testing 
for  particulates  monitors  a  parameter  that 
reflects  degradation  of  fuel  oil  and  can  be 
trended  to  provide  increased  confidence  that 
the  stored  DC  fuel  oil  will  support  DC 


operability.  Therefore,  this  change  does  not 
Jnvolve  a  significant  reduction  in  a  margin  of 
safety. 

(11)  The  removal  of  the  requirement  to 
notify  the  Vice  President,  Operations  ANO 
within  24  hours  of  violating  a  safety  limit. 

The  margin  of  safety  is  not  dependent 
upon  notification  of  the  Vice  President, 
Operations  ANO  upon  the  violation  of  a  TS 
safety  limit.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(12)  The  Radioactive  Effluent  Release 
Report  will  be  submitted  by  May  1  of  each 
calendar  year  instead  of  prior  to  March  1. 

The  margin  of  safety  is  not  dependent  on 
the  submittal  of  information.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

(13)  A  change  to  frequency^  the- 
integrated  leak  tests  for  each  system  outside 
contairmient  that  could  contain  highly 
radioactive  fluids  from  "at  a  frequency  not  to 
exceed  refueling  cycle  intervals"  to  "at  least 
once  per  18  months." 

The  current  and  proposed  frequencies  of 
this  test  are  equivalent  for  all  practical 
purposes.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

(14)  A  change  that  allows  a  25%  extension 
of  the  frequency  in  accordance  with  SR  4.0.2 
for  the  integrated  leak  tests  of  each  system 
outside  containment  that  could  contain 
highly  radioactive  fluids. 

The  proposed  allowance  allows  a  possible 
increase  in  performance  interval.  However, 
the  test  will  still  be  performed  at  reasonable 
intervals  to  ensure  the  intent  of  the 
surveillance  is  maintained.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  a  metrgin  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  May  28, 
2003,  as  supplemented  on  June  24,  2003 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section 
3.4.3,  "RCS  Pressure  and  Temperature 
(P/T)  Limits."  and  Section  3.4.12,  "Low 
Temperature  Overpressure  Protection 
(LTOP),"  to  incorporate  revised  reactor 
pressiu^  vessel  P/T  limits  and 


overpressiu^  protection  system  limits  to 
allow  operation  up  to  20  effective  full- 
power  years.  Specifically,  the  proposed 
amendment  would  revise  TS  Figures 
3.4.3-1  to  3.4.3-3  and  TS  Figures 
3.4.12-1  to  3.4.12-4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
Response:  No. 

The  probability  of  occurrence  of  an 
accident  previously  evaluated  for  Indian 
Point  3  is  not  altered  by  the  proposed 
amendment  to  the  technical  specifications 
(TSs).  The  accidents  remain  the  same  as 
currently  analyzed  in  Final  Safety  Analysis 
Report  (FSAR)  as  a  result  of  changes  to  the 
P/T  and  LTOP  limits.  The  new  P/T  and  LTOP 
limits  were  based  on  the  NRC  [Nuclear 
Regulatory  Commission]  approved,  for  Indian 
Point  3,  VVestinghouse/Combustion 
Engineering  methodology  along  with 
American  Society  of  Mechanical  Engineers 
(ASME)  Code  (Boiler  and  Pressure  Vessel 
Code)  alternatives  including  Code  Case  N- 
640.  Code  Case  N-640  has  been  accepted  for 
use  by  the  NRC  but  has  not  been 
incorporated  into  Reg.  [Regulatory]  Guide 
1.147,  Rev.  12,  at  this  time.  An  exemption  is 
being  submitted  separately  for  the  use  of 
Code  Case  N-640.  The  proposed  changes  do 
not  impact  the  integrity  of  the  reactor  coolant 
system  pressure  boundary  (RCPB)  as  a  result 
of  this  change.  In  addition  there  is  no 
increase  in  the  potential  for  the  occurrence 
of  a  loss  of  coolant  accident.  The  probability 
of  any  design  basis  accident  is  not  affected 
by  the  change,  nor  are  the  consequences  of 
any  design  basis  accident  affected  by  the 
proposed  change.  The  proposed  P/T  limit 
curves  and  LTOP  limits  are  not  considered  to 
be  an  initiator  or  contributor  to  any  accident 
currently  evaluated  in  the  Indian  Point  3 
FSAR.  These  new  limits  ensure  the  long  term 
integrity  of  the  RCPB. 

Fracture  toughness  test  data  are  obtained 
from  material  specimens  contained  in 
capsules  that  are  periodically  withdrawn 
from  the  reactor  vessel.  These  data  permit 
determination  of  the  conditions  under  which 
the  vessel  can  be  operated  with  adequate 
safety  margins  against  non-ductile  fracture 
throughout  its  service  life.  A  new  reactor 
vessel  specimen  was  withdrawn  at  the  most 
recent  refueling  outage  and  will  be  analyzed 
over  the  next  year  to  enhance  the  database 
used  to  predict  the  fracture  toughness 
requirements  using  projected  neutron  fluence 
calculations.  For  each  analyzed  transient  and 
steady  state  condition,  the  allowable  pressure 
is  determined  as  a  function  of  reactor  coolant 
temperature  considering  postulated  flaws  in 
the  reactor  vessel  beltline,  inlet  nozzle,  outlet 
nozzle,  and  closure  head. 

The  predicted  radiation  induced  ARTndt 
(shift  in  reference  temperature  nil-ductility 
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an  adequate  margin  of  safety  in  the 
development  of  P/T  operating  and  pressure 
test  limits  to  prevent  non-ductile  fractures. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel,  Entergy 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue,  White  Plains,  NY  10601. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293.  Pilgjrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  August 
16,  2002,  as  supplemented  June  6.  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
new  Technical  Specification  (TS) 
requirement  to  the  Pilgrim  Nuclear 
Power  Station  (Pilgrim)  TSs  consistent 
with  Technical  Specification  Task  Force 
(TSTF)-358,  Revision  5.  TSTF-358 
addresses  modifications  to  requirements 
for  missed  surveillances  consistent  with 
NUREG  1433,  Revision  2,  "Standard 
Technical  Specification,  General 
Electric  Plants,  BWR/4"  (STS) 
surveillance  requirement  (SR)  3.0.3.  The 
proposed  amendment  to  the  Pilgrim  TSs 
would  be  added  as  TS  4.0.3. 

The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  June  14,  2001  (66 
FR  32400),  on  possible  eunendments 
concerning  missed  surveillances, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process  (CLIIP).  The  NRC 
staff  subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28, 
2001  (66  FR  49714).  The  Hcensee 
affirmed  the  applicability  of  the  model 
NSHC  determination  in  its  application 
dated  August  16,  2002,  as  supplemented 
on  June  6,  2003. 

In  addition,  the  following  statement 
would  be  added  to  the  TS  definition  of 
Limiting  Condition  for  Operation  (LCO): 
"Failiue  to  meet  a  Siu^^eillance,  whether 
such  failure  is  experienced  during  the 
performance  of  the  Surveillance  or 
between  performances  of  the 
Surveillance,  shall  be  failure  to  meet  the 


LCO."  The  proposed  amendment  would 
also  make  administrative  changes  to  add 
new  TS  Sections  3.0,  "Limiting 
Condition  for  Operation  (LCO) 
Applicability,"  and  4.0,  "Siuveillance 
Requirement  (SR)  Applicability,"  into 
the  Pilgrim  TSs.  New  TSs  3.0,  4.0.1,  and 
4.0.2  would  be  identified  as  "Not 
Used."  These  changes  are  proposed  to 
rectify  the  differences  in  the  format  and 
terminology  of  the  current  Pilgrim  TSs 
to  the  STS.  The  associated  Bases  would 
also  be  implemented. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  Section 
50.91(a),  an  analysis  of  the  issue  of  no 
significant  hazards  consideration  is 
presented  below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  SigniHcant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

(CLIIP  Changes) 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance     , 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

[Additional  Changes] 

The  proposed  change  involves  an  addition 
to  clarify  the  required  action  when  an  SR  is 
not  met  and  new  TS  sections  for  consistency 
with  the  STS.  These  additions  do  not  involve 
technical  changes  to  the  existing  TSs.  As 
such,  these  changes  provide  clarity  and  are 
administrative  in  nature  and  do  not  affect 
initiators  of  analyzed  events  or  assumed 
mitigation  of  accident  or  transient  events. 
Therefore,  these  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
Criterion  2 — The  Proposed  Change  Does  Not 

Create  the  Possibility  of  a  New  or  Different 

Kind  of  Accident  From  Any  Previously 

Evaluated. 

ICLIIP  Ghangesl 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
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different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

[Additional  Changes) 

The  proposed  change  involves  an  addition 
to  clarify  the  required  action  when  a  SR  is 
not  met  and  new  TS  sections  for  consistency 
with  the  STS.  The  changes  do  not  involve 
physical  alterations  to  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  changes  will  not  impose 
any  new  or  different  requirements  or 
eliminate  any  existing  requirements. 
Therefore,  these  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the 
Margin  of  Safety 

[CLIIP  Changes] 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
t  condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  fo  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

[Additional  Changes] 

The  proposed  change  involves  an  addition 
to  clarify  the  required  action  when  a  SR  is 
not  met  and  new  TS  sections  for  consistency 
with  the  STS.  These  additions  do  not  involve 
technical  changes  to  the  existing  TSs.  The 
changes  will  not  reduce  a  margin  of  safety 
because  they  have  no  impact  on  any  safety 
analysis  assumptions.  Also,  since  these 


changes  provide  clarity  and  are 
administrative  in  nature,  no  question  of 
safety  is  involved.  Therefore,  there  will  be  no 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ].  M.  Fulton, 
Esquire,  Assistant  General  Coimsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth, 
Massachusetts,  02360-5599. 

NRC  Section  Chief:  ]aiaes  W.  Clifford. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request: 
December  4,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Section  6.9,  "Administrative  Controls- 
Reporting  Requirements,"  to  eliminate 
the  requirement  to  submit  startup 
reports  to  the  Nuclear  Regulatory 
Conunission.  Under  the  current 
provisions  of  TS  Section  6.9,  the  Davis- 
Besse  Nuclear  Power  Station  would  be 
required  to  submit  a  startup  report 
within  90  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
lice'nsees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  is  administrative  in 
nature.  As  such,  it  does  not  affect  any 
accident  initiators  and  does  not  affect 
containment  isolation,  plant  responses  to 
accidents,  or  radiological  effluents. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  is  administrative  in 
nature.  As  such,  it  does  not  introduce  any 
new  or  indifferent  accident  initiators. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  jmy  previous 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 


Response:  No. 

Tbe  proposed  change  is  administrative  in 
nature  and  does  not  reduce  or  adversely 
affect  the  capabilities  of  any  plant  structures, 
systems,  or  components  to  perform  their 
safety  functions.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  Jime  20, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  (TSs) 
to  allow  a  one-time  extension  of  the 
interval  between  integrated  leakage  rate 
tests  from  10  years  to  15  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Proposed  Power  Level  Changes 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

Probability  of  Occurrence  of  an  Accident 
Previously  Evaluated — 

The  proposed  change  to  extend  the 
[integrated  leakage  rate  tests]  ILRT  interval 
from  10  to  15  years  does  not  affect  any 
accident  initiators  or  precursors.  The 
containment  vessel  function  is  purely 
mitigative.  There  is  no  design  basis  accident 
that  is  initiated  by  a  failure  of  the 
containment  leakage  mitigation  function.  The 
extensioji  of  the  ILRT  will  not  create  any 
adverse  interactions  with  other  systems  that 
Could  result  in  initiation  of  a  design  basis 
accident.  Therefore,  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

Consequences  of  an  Accident  Previously 
Evaluated — 

The  potential  consequences  of  the 
proposed  change  have  been  quantified  by 
analyzing  the  changes  in  risk  that  would 
result  from  extending  the  ILRT  interval  from 
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satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendmeni  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Esq.,  Shaw  Pittman,  Potts  & 
Trowbridge,  2300  N.  Street,  NW, 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  L.  Raghavan. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-323,  Diablo  Canyon 
Nuclear  Power  Plant,  Unit  No.  2,  San 
Luis  Obispo  County,  California 

Date  of  amendment  requests:  June  26, 
2003. 

Description  of  amendment  requests: 
The  proposed  license  amendment 
would  update  the  Diablo  Canyon  Power 
Plant  (DCPP)  Final  Safety  Analysis 
Report  Update  to  use  a  revised  steam 
generator  voltage-based  repair  criteria 
probability  of  detection  method  for 
DCPP  Unit  2  Cycle  12  using  plant- 
specific  inspection  results. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  use  of  a  revised  steam  generator  (SG) 
voltage-based  repair  criteria  probability  of 
detection  (POD)  method,  the  probability  of 
prior  cycle  detection  (POPCD)  method,  to 
determine  the  beginning  of  cycle  (BOC) 
indication  voltage  distributio"»i  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  2  Cycle  12 
operational  assessment(OA)  does  not 
increase  the  probability  of  an  accident.  Based 
on  industry  and  plant  specific  bobbin 
detection  data  for  outside  diameter  stress 
corrosion  cracks  (ODSCC)  within  the  SG  tube 
support  plate  (TSP)  region,  large  voltage 
bobbin  indications  which  individually  can 
challenge  structural  or  leakage  integrity  can 
be  detected  with  near  100  percent  certainty. 
Since  large  voltage  ODSCC  bobbin 
indications  within  the  SG  TSP  can  be 
detected,  they  will  not  be  left  in  service,  and 
therefore  these  indications  should  not  be 
included  in  the  voltage  distribution  for  the 
purpose  of  OAs.  POPCD  improves  the 
estimate  of  potentially  undetected 
indications  for  OAs,  but  does  not  directly 
affect  the  inspection  results.  Since  large 
voltage  indications  are  detected,  they  will  not 
result  in  an  increase  in  the  probability  of  a 
steam  generator  tube  rupture  (SGTR)  accident 
or  an  increase  in  the  consequences  of  a  SGTR 
or  main  steam  line  break  (MSLB)  accident. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  use  of  the  POPCD  method  to 
determine  the  BOC  voltage  distribution  for 
the  IXIPP  Unit  2  Cycle  12  OA  concerns  the 
SG  tubes  and  can  only  affect  numerical 
predictions  of  probabilities  for  the  SGTR 
accident.  Since  the  SGTR  accident  is  already 
considered  in  the  Final  Safety  Analysis 
Report  Update,  there  [is]  no  possibility  to 
create  a  design  basis  accident  that  has  not 
been  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  use  of  the  POPCD  method  to 
determine  the  BOC  voltage  distribution  for 
the  DCPP  Unit  2  Cycle  12  OA  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  applicable  margin  of  safety 
potentially  impacted  is  the  Technical 
Specification  5.6.10,  "Steam  Generator  Tube 
Inspection  Report,"  projected  end-of-cycle 
leakage  for  a  MSLB  accident  and  the 
projected  end-of-cycle  probability  of  burst. 
Based  on  industry  and  plant  specific  bobbin 
detection  data  for  ODSCC  within  the  SG  TSP 
region,  large  voltage  bobbin  indications  that 
can  individually  challenge  structural  or 
leakage  integrity  can  be  detected  with  near 
100  percent  certainty  and  will  not  be  left  in 
service.  Therefore  these  indications  should 
not  be  included  in  the  voltage  distribution  for 
the  purpose  of  OAs.  Since  these  large  voltage 
indications  are  detected,  they  will  not  result 
in  a  significant  increase  in  the  actual  end-of- 
cycle  leakage  for  a  MSLB  accident  or  the 
actual  end-of-cycle  probability  of  burst.  The 
POPCD  approach  to  probability  of  detection 
considers  the  potential  for  missing 
indications  that  might  challenge  structural  or 
leakage  integrity  by  applying  the  POPCD  data 
from  successive  inspections.  If  a  large 
indication  was  missed  in  one  inspection,  it 
would  continue  to  grow  until  finally  detected 
in  a  later  inspection. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq. ,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442.  San 
Francisco,  California  94120. 

NBC  Section  Chief:  Stephen  Dembek. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  amendment  request:  July  3, 
2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TSs)  3.8.1  for  AC  Sources — Operating, 
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to  extend,  on  a  one-time  basis,  the 
allowable  Completion  Time  for 
Required  Actions  associated  with  one 
offsite  circuit  inoperable,  fi-om  72  hours 
to  10  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposal  would  change  the  Technical 
Specifications  for  AC  Sources — Operating,  to 
extend,  on  a  one-time  basis,  the  allowable 
Completion  Times  for  Required  Actions  for 
one  offsite  circuit  inoperable,  ftxim  72  hours 
to  10  days.  The  proposed  chemge  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  probability  increases 
are  within  the  guidance  provided  in 
Regulatory  Guide  1.177. 

The  consequence[s]  of  losing  offsite  power 
have  been  evaluated  in  the  FSAR  [Final 
Safety  Analysis  Report]  and  the  Station 
Blackout  evaluation.  Increasing  the 
completion  time  for  one  offsite  power  source 
from  72  hours  to  10  days  does  not  increase 
the  consequences  of  a  LOOP  [loss  of  offsite 
power]  event  nor  change  the  evaluation  of 
LOOP  events  as  stated  in  the  FSAR  or  Station 
Blackout  evaluation. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  chamge  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed 
nor  will  there  be  changes  in  methods 
governing  normal  plant  operation). 

Allowing  the  completion  time  for  ST 
[startup  transformer]  No.  10  to  increase  from 
72  hours  to  10  days  is  a  one-time  change  that 
will  allow  continued  operation  of  Unit  1 
while  replacing  Startup  Transformer  Number 
10.  The  accident  analyses  affected  by  this 
extension  are  the  LOOP  events  that  are 
discussed  in  the  FSAR.  The  potential  for  the 
loss  of  other  plant  systems  or  equipment  to 
mitigate  the  effects  of  an  accident  is  not 
altered. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  change  does  not  involve  a 
significant  reduction  in  [a]  margin  of  safety. 

The  proposed  change  allows,  on  a  one-time 
basis,  ST  No.  10  to  be  out  of  service  for  7 


days  more  than  is  allowed  by  Technical 
Specifications.  This  increase  in  completion 
time  for  ST  No.  10  results  in  a  slight  decrease 
in  the  margin  of  safety.  Implementation  of 
the  compensatory  measures  described  in 
Section  4.0  mitigates  the  increase  in  the  core 
damage  frequency  and  large  early  release 
frequency  during  this  time,  such  that  the 
potential  impact  of  extending  the  completion 
time  is  small.  Therefore,  this  one-time 
exemption  will  not  involve  a  significant 
reduction  in  safety  margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorriey  for  licensee:  Bryan  A.  Snapp, 
Esquire,' Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  Allentown,  PA  18101-1179. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unitl, 
Callaway  County,  Missouri 

Date  of  application  request:  ]une  2, 
2003. 

Description  of  amendment  request: 
The  amendment  would  increase  the 
value  of  the  minimum  fuel  oil  required 
in  the  storage  tank  for  the  emergency 
diesel  generators  in  Technical 
Specification  (TS)  3.8.3,  "Diesel  Fuel 
Oil,  Lube  Oil,  and  Starting  Air."  The 
licensee  stated  it  has  implemented  the 
change  in  the  field.  This  was  done 
because  the  proposed  new  value  is 
higher  than  the  ciurent  value  in  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses  since  there  are 
no  hardware  changes.  The  design  of  the 
emergency  diesel  engine  fuel  oil  storage  and 
transfer  system  and  the  function  of  the  onsite 
standby  power  sources  will  be  unaffected. 
The  only  physical  change  is  to  increase  the 
[minimum]  volume  of  fuel  oil  required  to  run 
the  emergency  diesel  generators  at  their 
continuous  rating  for  6  days.  This  change  has 
already  been  implemented  in  the  field  and  is 
in  the  conservative  direction.  The  fuel  oil 
storage  and  transfer  system  will  continue  to 
function  in  a  manner  consistent  with  the 
plant  design  basis.  All  design,  material,  and 
construction  standards  that  were  applicable 
prior  to  this  amendment  request  are 
maintained. 


The  probability  and  consequences  of 
accidents  previously  evaluated  in  the  FSAR 
((Callaway  Final  Safety  Analysis  Report)]  are 
not  adversely  affected  because  the  change  to 
the  [minimum]  volume  of  fuel  oil  required  is 
conservative  and  is  consistent  with  the  safety 
analysis  and  licensing  basis. 

The  proposed  change  will  not  affect  the 
probability  of  any  event  initiators.  There  will 
be  no  degradation  in  the  performance  of,  or 
an  increase  in  the  number  of  challenges 
imposed  on,  safety-related  equipment 
assumed  to  function  during  an  accident 
situation.  There  will  be  no  change  to  normal 
plant  operating  parameters  or  accident 
mitigation  performance. 

The  proposed  change  will  not  alter  any 
assumptions  or  change  any  mitigation  actions 
in  the  radiological  consequence  evaluations 
in  the  FSAR. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  performs  its 
safety  function.  This  amendment  will  not 
affect  the  normal  method  of  plant  operation 
or  change  any  operating  parameters.  The 
proposed  change  does  not  induce  a  new 
mechanism  that  would  result  in  a  different 
kind  of  accident  from  those  previously 
analyzed.  No  performance  requirements  or 
response  time  limits  will  be  affected. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  amendment.  There  will  be  no  adverse 
effect  or  challenges  imposed  on  any  safety- 
related  system  as  a  result  of  this  amendment. 

This  amendment  does  not  alter  the 
performance  of  the  emergency  diesel  engine 
fuel  oil  storage  and  transfer  system  in  [its] 
support  of  the  onsite  standby  power  sources. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  eliminate 
any  surveillances  or  alter  the  frequency  of 
surveillances  required  by  the  Technical 
Specifications.  The  minimum  volume  of  fuel 
oil  required  for  a  6(-]day  supply  as  specified 
in  the  TS  has  already  been  increased  in  the 
conservative  dfrection.  The  safety  analysis 
limits  assumed  in  the  transient  and  accident 
analyses  are  unchanged.  None  of  the 
acceptance  criteria  for  any  accident  analysis 
are  changed. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  any 
margin  of  safety.  The  radiological  dose 
consequence  acceptance  criteria  listed  in  the 
[NRC]  Standard  Review  Plan  will  continue  to 
be  met. 
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perturb  the  electrical  distribution  system.  In 
addition,  operating  experience  and 
qualitative  evaluation  of  the  probability  of 
the  DG  or  bus  loads  being  adversely  affected 
concurrent  with  or  due  to  a  significant  grid 
disturbance,  while  the  DG  is  being  tested, 
support  the  conclusion  that  the  proposed 
changes  do  not  involve  any  significant 
increase  in  the  likelihood  of  a  safety-related 
bus  blackout  or  damage  to  plant  loads. 

The  SR  changes  that  are  consistent  with 
TSTF  [Technical  Specification  Task  Force] — 
283  have  been  approved  by  the  NRC  for 
submittal  by  licensees.  The  on-line  tests 
allowed  by  the  TSTF  are  only  to  be 
performed  for  the  purpose  of  establishing 
OPERABILITY.  Performance  of  these  SRs 
during  restricted  MODES  will  require  an 
assessment  to  assure  plant  safety  is 
maintained  or  enhanced. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  capability  to  synchronize  a  DG  to  the 
offsite  source  (via  the  associated  plant  bus) 
and  test  the  DG  in  such  a  configuration  is  a 
design  feature  of  the  DGs,  including  the  test 
mode  override  in  response  to  a  safety 
injection  signal.  Paralleling  the  DG  for  longer 
periods  of  time  during  plant  operation  may 
slightly  increase  the  probability  of  incurring 
an  adverse  effect  from  the  offsite  source,  but 
this  increase  in  probability  is  judged  to  be 
still  quite  small  and  such  a  possibility  is  not 
a  new  or  previously  unrecognized 
consideration. 

The  proposed  changes  would  not  require 
any  new  or  different  accidents  to  be 
postulated  since  no  changes  are  being  made 
to  the  plant  that  would  introduce  suiy  new 
accident  causal  mechanisms.  This  license 
amendment  request  does  not  impact  any 
plant  systems  that  are  potential  accident 
initiators;  nor  does  it  have  any  significantly 
adverse  impact  on  any  accident  mitigating 
systems. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  meu-gin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
[safety]  functions  during  and  following  an 
accident  situation.  These  barriers  include  the 
fuel  cladding,  the  reactor  coolant  system,  and 
the  containment  system.  The  proposed 
changes  do  not  directly  affect  these  barriers, 
nor  do  they  involve  any  significantly  adverse 
impact  on  the  DGs  which  serve  to  support 
these  barriers  in  the  event  of  an  accident 
concurrent  with  a  loss  of  offsite  power.  The 
proposed  changes  to  the  testing  requirements 
for  the  plant  DGs  do  not  affect  the 
OPERABILITY  requirements  for  the  DGs,  as 
verification  of  such  OPERABILITY  will 
continue  to  be  performed  as  required  (except 


during  different  allowed  MODES  [of 
operation]).  The  changes  have  an 
insignificant  impact  on  DG  availability,  as 
continued  verification  of  OPERABILITY 
supports  the  capability  of  the  DGs  to  perform 
their  required  (safety]  function  of  providing 
emergency  power  to  plant  equipment  that 
supports  or  constitutes  the  fission  product 
barriers.  Only  one  DG  is  to  be  tested  at  a 
time,  so  that  the  remaining  DG  will  be 
available  to  safely  shut  down  the  plant  if 
required.  Consequently,  performemce  of  the 
fission  product  barriers  will  not  be  impacted 
by  implementation  of  the  proposed 
amendment. 

In  addition,  the  proposed  changes  involve 
no  changes  to  [safety]  setpoints  or  limits 
established  or  assumed  by  the  accident 
analys[e|s.  On  this  and  the  above  basis,  no 
safety  margins  will  be  impacted. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N^., 
Washington,  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Union  Electric  Company,  Docket  No. 
50-A83.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  request:  June  27, 
2003. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
technical  specifications  (TSs)  in  two 
parts.  It  would:  (1)  Revise  the  definition 
of  dose  equivalent  radioiodine  131  (I— 
131)  by  adding  the  phrase  "or  those 
derived  from  the  data  provided  in 
International  Commission  on 
Radiological  Protection  Publication  30 
(ICRP  30),  'Limits  for  Intakes  of 
Radionuclides  by  Workers,'  1979"  to  the 
current  definition,  and  (2)  increase  the 
maximum  allowed  closure  time  of  each 
main  feedwater  isolation  valve  (MFTV) 
from  5  seconds  to  15  seconds  in 
Surveillance  Requirement  3.7.3.1.  A 
plant  modification  would  replace  the 
electro-hydraulic  MFIV  actuators  with 
system-medium  actuators  to  improve 
MFIV  reliability  and  reduce 
maintenance  requirements.  The  MFIV 
stroke  time  would  be  increased.  A  plant 
modification  would  also  replace  swing 
check  valves  in  each  auxiliary  feedwater 
(AFW)  motor-driven  pump  discharge 
line  with  an  automatic  recirculation 
control  (ARC)  check  valve  to  reduce  the 
potential  for  vibration  and  increase 
AFW  flow  margin. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  plresented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

MFIV  Actuator  Replacement  and  Increased 
MFIV  Stroke  Time 

[*   *   *],  the  increase  in  MFIV  stroke  time 
does  not  adversely  impact  the  NSSS  [nuclear 
steam  system  supplier]  design  transients 
evaluated  for  the  Callaway  Plant.  The 
increase  in  MFIV  stroke  time  will  result  in 
a  slightly  longer  normal  post  trip  cool  down. 
Although  the  plant  post  trip  cool  down  is 
expected  to  be  slightly  longer  for  the 
increased  MFIV  stroke  time,  the  plant 
response  does  not  significantly  deviate  from 
its  current  evaluated  response  following  a 
normal  reactor  trip; 

Evaluations  assessing  the  impact  of  the 
change  in  MFIV  actuators  and  the  increase  in 
MFIV  stroke  time  on  LOCA  [loss-of-coolant 
accident]  mass  and  energy  releases;  main 
steamline  break  mass  and  energy  releases; 
LOCA  and  LOCA(-]related  transients;  non- 
LOCA  transients;  LOCA  hydraulic  forces[;] 
and  steam  releases  used  for  radiological 
consequence  calculations  were  also 
performed.  The  increase  in  isolation  time  and 
change  in  MFIV  actuators  either  do  not 
provide  an  adverse  impact  or  have  no  impact. 
Except  for  the  SGTR  [steam  generator  tube 
rupture)]  with  overfill  accident,  the  results 
presented  in  the  FSAR  [Callaway  Final  Safety 
Analysis  Report]  remain  valid.  The  increase 
in  MFIV  stroke  time  was  evaluated  for  impact 
on  the  SGTR  with  overfill  accident.  [*   *   *], 
the  results  from  the  re-analysis  of  the  SGTR 
with  overfill  accident  confirm  that  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  replacement  of  the  existing  electro- 
hydraulic  MFIV  actuators  with  system- 
medium  actuators  and  the  increase  in  MFIV 
stroke  time  from  5  seconds  to  15  seconds  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

MDAFP  [Motor  Driven  Auxiliary  Feedwater 
Pump]  ARC  Valve  and  Increased  Maximum 
AFW  Flow 

The  replacement  of  existing  MDAFP 
discharge  check  valves  with  the  ARC  valves 
results  in  increased  maximum  AFW  flow  to 
the  steam  generators  [(SGs)].  In  many 
accident  scenarios  the  increase  in  AFW  flow 
to  the  SGs  is  beneficial  to  mitigation  of  the 
event.  The  evaluations  [*   *   *]  demonstrate 
that  in  those  accident  scenarios  where 
maximum  AFW  flow  is  limiting,  except  for 
the  SGTR  with  overfill  accident,  the  increase 
in  AFW  flow  remains  bounded  by  FSAR 
analyses.  The  increase  in  maximum  AFW 
flow  was  evaluated  for  impact  on  the  SGTR 
with  overfill  accident.  [*   *   *],  the  results 
from  the  re-analysis  of  the  SGTR  with  overfill 


accident  confirm  that  there  is  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
AFW  system  is  not  the  initiator  of  any 
accident  and  there  is  no  possibility  of  a 
significant  increase  in  the  probability  of  an 
accident  or  malfunction  previously 
evaluated. 

Use  of  the  ARC  valve  is  an  enhancement 
and  the  associated  increase  in  the  maximum 
AFW  flow  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Use  of  Revised  Methods  in  Re- Analysis  of 
SGTR  With  Overfill 

The  re[-lanalysis  of  the  design  basis 
accident  for  SGTR  with  overfill  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  re-analysis  of  an  accident  is 
not  an  initiator  [of  an  accident).  The  SGTR 
accident  is  classified  as  an  ANS  [American 
Nuclear  Society]  Condition  IV  Event, 
Limiting  Faults,  and  is  only  postulated  and 
not  expected  to  occur.  The  re[-]analysis 
activity  being  evaluated  does  not  change  the 
ANS  classification  for  this  design  basis  event. 
The  re-analysis  does  provide  dose 
consequences  that  are  minimal  increases  to 
the  doses  in  the  Analysis  of  Record. 

However,  the  doses  remain  well  below 
regulatory  limits.  In  support  of  this 
methodology  the  proposed  TS  definition  for 
DOSE  EQUIVALENT  1-131  will  allow  the  use 
of  ICRP  30  based  DCFs  [dose  conversion 
factors].  Section  4.1.2  and  (*   *   *]  Appendix 
E  of  Regulatory  Guide  1.195  find  acceptable 
and  recommend  the  [proposed]  method 
revisions. 

In  summary,  using  the  proposed  revised 
methods  for  the  re-analysis  of  the  SGTR  with 
overfill  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

MFIV  Actuator  Replacement  and  Increased 
MFIV  Stroke  Time 

The  change  in  MFIV  actuators  and 
associated  increase  in  MFIV  stroke  time  will 
not  prevent  the  main  feedwater  or  auxiliary 
feedwater  systems  from  performing  their 
safety  functions.  The  proposed  increase  will 
not  affect  the  normal  method  of  plant 
operation.  No  new  accident  scenarios, 
transient  precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as  a 
result  of  the  increase.  Although  the 
modification  does  alter  the  design  of  the 
MFTV  actuators,  it  does  not  prevent  the  main 
feedwater  or  AFW  systems  from  performing 
their  safety  functions. 

Therefore,  the  proposed  changes  do  not 
create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

MDAFP  ARC  Valve  and  Increased  Maximum 
AFW  Flow 

The  new  MDAFP  ARC  valve  and 
associated  increase  in  the  maximum  AFW 
flow]*   *   *]  will  not  prevent  the  AFW 
system  from  performing  its  safety  function. 
The  proposed  increase  in  AFW  system  flow 


margin  will  not  effect  the  normal  method  of 
plant  operation.  No  new  accident  scenarios, 
transient  precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as  a 
result  of  the  increase  in  AFW  system  flow 
margin.  Although  the  modification  alters  the 
design  of  the  MDAFP  discharge  check  valves, 
it  does  not  prevent  the  AFW  system  from 
performing  its  safety  functions. 

Therefore,  the  proposed  changes  do  not 
create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

Use  of  Revised  Methods  in  Re-Analysis  of 
SGTR  With  Overfill 

The  revision  to  the  Technical 
Specifications  to  allow  the  use  of  ICRP 
30(-]based  DCFs  is  based  on  methodologies 
found  acceptable  to  the  NRC  and 
recommended  for  use  as  described  in  Section 
4.1.2  of  Regulatory  Guide  1.195.  The  re 
(-janalysis  of  the  design  basis  accident  for 
SGTR  with  overfill  and  the  use  of 
recommended  analysis  methods  acceptable 
to  the  NRC  does  not  introduce  the  possibility 
of  a  new  accident.  Accident  re-analysis  is  not 
an  initiator  of  any  accident  and  no  new 
failure  modes  are  introduced.  In  summary, 
there  is  no  increase  in  the  possibility  of  an 
accident  of  a  different  type. 

Therefore,  the  proposed  changes  do  not 
create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

MFIV  Actuator  Replacement  and  Increased 
MFIV  Stroke  Time 

The  replacement  of  the  MFIV  actuator  and 
the  associated  increase  in  the  MFIV  stroke 
time  does  not  affect  the  manner  in  which 
safety  limits  or  limiting  safety  system  settings 
are  determined,  nor  will  there  be  any  adverse 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  significant  impact 
on  the  overpower  limit,  departure  from 
nucleate  boiling  ratio  limits,  heat  flux  hot 
channel  factor  (Fp),  nuclear  enthalpy  rise  hot 
channel  factor  (F-delta-H),  loss|-]ofl-lcoolant 
accident  peak  cladding  temperature  (LOCA 
PCT).  peak  local  power  density,  or  any  other 
margin  of  safety.  The  radiological  dose 
consequence  acceptance  criteria  listed  in  the 
[NRC]  Standard  Review  Plan  will  continue  to 
be  met. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

MDAFP  ARC  Valve  and  Increased  Maximum 
AFW  Flow 

The  use  of  the  MDAFP  ARC  valve  and  the 
associated  increase  in  AFW  system  flow 
margin  does  not  affect  the  manner  in  which 
safety  limits  or  limiting  safely  system  settings 
are  determined  nor  will  there  be  any  adverse 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  significant  impact 
on  the  overpower  limit,  departure  from 
nucleate  boiling  ratio  limits,  heat  flux  hot 
channel  factor  (Fq),  nuclear  enthalpy  rise  hot 
channel  factor  (F-delta-H),  loss[-]of[-lcoolant 
accident  peak  cladding  temperature  (LOCA 
PCT),  peak  local  power  density,  or  any  other 
margin  of  safety.  The  radiological  dose 
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text  referring  to  this  example,  and  re- 
number the  remaining  examples  in  TS 
1.3,  "Completion  Times." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

DG  AOT/CT  Extension 

The  proposed  change  to  extend  the  DG 
AOT/CT  from  72  hours  to  108  hours  for 
planned,  on-line  maintenance  does  not  affect 
the  design  of  the  DGs,  the  operational 
characteristics  or  hmction  of  the  DGs,  the 
interfaces  between  the  DGs  and  other  plant 
systems,  or  the  reliability  of  the  DGs.  The 
C)Gs  mitigate  the  consequences  of  previously 
evaluated  accidents  including  loss[-] 
ofl-]offsite  power,  but  as  such  are  not 
themselves  initiators  of  any  previously 
evaluated  accidents.  DG  allowed  outage  time 
is  thus  not  associated  with  any  initiating 
condition  for  accidents  previously  evaluated. 
The  consequences  of  an  accident  are 
independent  of  the  time  the  DGs  are  out  of 
service  as  long  as  adequate  DG  availability  is 
assured.  The  proposed  changes  will  not 
result  in  a  significant  decrease  in  DG 
availability,  so  assumptions  regarding  DG 
availability  are  not  impacted.  Since  the  DGs 
will  continue  to  be  capable  of  performing 
their  accident  mitigation  function  as  assumed 
in  the  accident  analysis,  the  consequences  of 
accidents  previously  analyzed  are  unchanged 
with  respect  to  the  proposed  changes. 

In  addition,  to  fully  evaluate  the  effect  of 
the  proposed  DG  completion  time  extension, 
probablistic  risk  assessment  methods  and  a 
deterministic  analysis  were  utilized.  The 
results  of  the  analyses  show  no  significant 
increase  in  core  damage  frequency  or  large 
early  release  frequency. 

Elimination  of  Second  Completion  Times 

Similar  to  the  above  change,  the  changes  to 
eliminate  the  "second"  Completion  Times 
irom  the  affected  Technical  Specifications 
[{i.e.,  the  specific  TS  sections  being  changed)] 
do  not  affect  the  design,  operational 
characteristics,  or  intended  functions  of  the 
equipment  addressed  by  those  Technical 
Specifications.  With  no  direct  effects  on  that 
equipment  (or  any  other  plant  equipment  or 
features),  allowed  equipment  outage  times 
are  not  associated  with  any  initiating 
condition  for  any  accident  previously 
evaluated,  and  therefore  would  not  affect  the 
probability  of  such  accidents.  Further, 
eliminating  these  Completion  Times  is  not 
expected  to  have  an  adverse  effect  on  the 
availability  of  the  applicable  systems  or 
components  because  equipment  availability 
performance  criteria  required  for 
conformance  to  the  Maintenance  Rule 
impose  an  equivalent  or  acceptable  level  of 
control  and  management  of  equipment 
availability  regardless  of  such  Completion 
Times.  As  noted  above,  the  consequences  of 


evaluated  accidents  are  independent  of 
mitigating  equipment  allowed  outage  times 
as  long  as  adequate  availability  of  the 
equipment  is  ensured.  Since  elimination  of 
the  second  Completion  Times  has  no 
significant  impact  on  equipment  availability 
(in  light  of  continued,  required  conformance 
to  the  Maintenance  Rule),  the  consequences 
of  accidents  previously  evaluated  are 
unchanged. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

None  of  the  proposed  changes,  i.e.,  neither 
the  DG  AOT  extension  nor  the  elimination  of 
[the]  second  Completion  Times,  involve  a 
change  in  the  design,  configuration,  or 
operational  chciracteristics  of  the  plant.  No 
physical  alteration  of  the  plant  is  involved, 
as  no  new  or  different  type  of  equipment  is 
to  be  installed.  The  changes  do  not  alter  any 
assumptions  made  in  the  safety  analyses,  and 
no  alteration  in  the  procedures  which  ensure 
that  the  plant  remains  within  analyzed  limits 
is  being  proposed.  As  such,  no  new  failure 
modes  or  mechanisms  that  could  cause  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  are  being  introduced. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  DG  AOT  extension  and 
elimination  of  second  Completion  Times  do 
not  alter  the  manner  in  which  safety  limits 
or  limiting  safety  system  settings  are 
determined.  The  safety  analysis  acceptance 
criteria  are  not  impacted  by  [these]  change[s], 
and  the  proposed  chcinges  will  not  permit 
plant  operation  in  a  configuration  (that  is] 
outside  the  design  basis. 

Further,  with  regard  to  plant  risk,  the  risk 
assessment  performed  for  the  DG  AOT 
extension  determined  that  the  quantifiable 
increase  in  plant  risk  is  acceptably  small. 
Likewise,  for  the  elimination  of  [the]  second 
Completion  Times,  it  may  be  assumed  that 
this  change  also  involves  little  or  no  increase 
in  risk  on  the  basis  that  required,  continued 
compliance  with  the  Maintenance  Rule 
provides  adequate  controls  for  maintaining 
equipment  availability  regardless  of  the 
second  Completion  Times  [proposed  to  be 
eliminated]. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
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Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 
NRC  Section  Chief:  Stephen  Dembek. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  reguesf;  June  27, 
2003. 

Description  of  amendment  request: 
The  licensee  is  proposing  to  amend  the 
operating  license  for  the  Callaway  Plant 
to  allow  plant  modifications  in  order  to 
facilitate  maintenance  on  the 
replacement  steam  generators  (SGs)  to 
be  installed  in  Refueling  Outage  (RO)  14 
(Fall  2005).  The  proposed  modifications 
(1)  replace  the  existing  sludge  lance 
platforms  with  new  platforms  to  provide 
a  larger  platform  area  around  each  SG, 
and  (2)  cut  a  permanent  access  opening 
through  the  secondary  shield  wall  to 
improve  access  to  the  sludge  lance 
platforms.  They  are  to  be  done  in  RO  13 
(Spring  2004).  Djmamic  effects 
associated  with  large  reactor  coolant 
system  (RCS)  branch  line  ruptures  are  to 
be  excluded  using  a  proposed  leak- 
before-break  (LBB)  methodology.  The 
amendment  would  authorize  changes  to 
the  Callaway  licensing  basis  to  be  added 
to  the  Callaway  Final  Safety  Analysis 
Repcyl  (FSAR).  There  are  no  proposed 
changes  to  the  Technical  Specifications. 
Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses.  The  design  of 
the  protection  systems  will  be  unaffected. 
The  reactor  protection  system  and  engineered 
safety  feature  actuation  system  will  continue 
to  function  in  a  manner  consistent  with  the 
plant  design  basis.  All  design,  material,  and 
construction  standards  that  were  applicable 
prior  to  the  request  are  maintained. 

Neither  the  currently  intact  "C"  SG  cubicle 
secondary  shield  wall,  nor  the  proposed 
configuration  that  provides  a  permanent 
access  opening,  create  accident  initiation 
mechanisms  that  would  increase  the 
probability  of  an  accident.  There  will  be  no 
change  to  normal  plant  operating  parameters 
or  accident  mitigation  performance. 

The  proposed  amendment  will  not  alter 
any  assumptions  or  change  any  mitigation 
actions  in  the  radiological  consequence 
evaluations  in  the  FSAR. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  changes  in  the  method  by 
which  any  safety-related  plant  system 
performs  its  safety  function.  This  amendment 
will  not  affect  the  normal  method  of  power 
operation  or  change  any  operating 
parameters.  No  performance  requirements 
will  be  affected,  but  SG  maintenance  access 
will  be  greatly  improved. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  amendment.  There  will  be  no  adverse 
effect  or  challenges  imposed  on  any  safety- 
related  system  as  a  result  of  this  amendment. 
Presence  of  a  permanent  access  opening  in 
the  "C"  loop  SG  secondary  shield  wall  does 
not.  of  itself,  create  the  possibility  of  a  new 
accident  since  the  secondary  shield  walls  are 
not  used  for  missile  protection  and  the  high- 
energy  line  breaks  (greater  than  10-inches  in 
diameter)  that  would  generate  missiles  will 
be  removed  from  the  structural  design  basis 
after  NRC's  review  and  acceptance  of  the  LBB 
topical  reports. 

The  proposed  amendment  does  not  alter 
the  design  or  performance  of  the  7300 
Process  Protection  System,  Nuclear 
Instrumentation  System,  or  Solid  State 
Protection  System  used  in  the  plant 
protection  systems. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  the 
overpower  limit,  departure  from  nucleate 
boiling  ratio  (DNBR)  limits,  heat  flux  hot 
channel  factor  (Fq),  nuclear  enthalpy  rise  hot 
channel  factor  (FAH),  loss[-]ofl-]coolant 
accident  peak  cladding  temperature  (LOCA 
PCT),  or  peak  local  power  density.  The  LBB 
margins  discussed  in  NUREG-1061  Volume 
3  are  satisfied.  The  radiological  dose 
consequence  acceptance  criteria  listed  in  the 
[NRC]  Standard  Review  Plan  will  continue  to 
be  met.  The  secondary  shield  walls  are  not 
fission  product  barriers.  They  provide 
radiation  shielding  to  maintain  occupational 
exposure  ALARA  [as  low  as  is  reasonably 
achievable]  and  provide  structural  support  to 
primary  coolant  SSCs  [structures,  systems, 
and  components]. 

The  proposed  amendment  does  not 
eliminate  any  surveillances  or  alter  the 
Frequency  of  surveillances  required  by  the 
Technical  Specifications.  The  nominal 
Reactor  Trip  System  (RTS)  and  Engineered 
Safety  Features  Actuation  System  (ESFAS) 
trip  setpoints  (TS  Bases  Tables  B  3.3.1-1  and 
B  3.3.2-1),  RTS  and  ESFAS  allowable  values 
(TS  Tables  3.3.1-1  and  3.3.2-1),  and  the 
safety  analysis  limits  assumed  in  the 
transient  and  accident  analyses  (FSAR  Table 
15.0-4)  are  unchanged.  None  of  the 
acceptance  criteria  for  any  accident  analysis 
is  changed. 


Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]ohn  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station.  Units  No.  1  and  2. 
Louisa  County,  Virginia 

Date  of  amendment  request:  March 
28,  2002,  as  supplemented  by  letters 
dated  May  13,  June  19.  and  November 
15,  2002,  and  May  6,  May  9,  May  27, 
and  June  11  (2  letters),  2003.  This  notice 
supersedes  the  notice  that  was 
published  on  May  14,  2002  (67  FR 
34496). 

Description  of  amendment  request: 
The  proposed  amendments  would 
permit  Virginia  Electric  and  Power 
Company  to  replace  the  existing 
Westinghouse  fuel  with  Framatome 
ANP  Advanced  Mark-BW  hiel  at  North 
Anna  Power  Station,  Units  1  and  2.  This 
submittal  was  accompaiued  by 
requested  exemptions  from  the 
requirements  of  10  CFR  50.44  and  10 
CFR  50.46.  These  exemptions  will  be 
processed  separately. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

The  proposed  methodology  has  been 
generically  reviewed  and  approved  for  use  by 
the  NRC  for  determining  core  operating 
limits  prior  to  its  use  by  Dominion.  Analyzed 
events  are  assumed  to  be  initialed  by  the 
failure  of  plant  struclures.  systems,  o} 
components.  The  core  operating  limits 
developed  in  accordance  with  the  new 
methodologies  will  be  bounded  by  any 
limitations  in  the  NRC  safety  evaluation 
report  (SER)  for  the  new  methodologies. 
Application  of  the  topical  reports  associated 
with  the  new  methodologies  will 
demonstrate  that  the  integrity  of  the  fuel  will 
be  maintained  during  normal  operations  and 
that  design  requirements  will  continue  to  be 
met.  The  proposed  changes  do  not  involve 
physical  changes  to  any  plant  stjucture, 
system,  or  component.  Therefore,  the 
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as  defined  in  the  Bases  to  the  North  Anna 
Units  1  and  2  Technical  Specifications  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq.,  Senior  Coimsel,  Dominion 
Resources  Services,  Inc.,  Millstone 
Power  Station,  Building  475,  5th  Floor, 
Rope  Ferry  Road,  Rt.  156,  Waterford, 
Coimecticut  06385. 

NRC  Section  Chief:  John  A.  Nakoski. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  {the  Act),  and  the 
Cominission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evcduation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Conunission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 


Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301^15-4737 
or  by  email  to  pdr@nrc.gov. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
April  15,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  Sections  2.2,  "SL 
[Safety  Limits]  Violations,"  for  reporting 
such  violations  to  positions  in  the  plant 
organization;  5.2.1,  "Onsite  and  Offsite 
Organization,"  for  the  position 
responsible  for  overall  safe  plant 
operation;  and  5.5.1,  "Offsite  Dose 
Calculation  Manual  (ODCM),"  to 
replace  the  positions  of  Vice  President, 
Nuclear  Production,  and  Director,  Site 
Chemistry,  with  other  positions  in  the 
plant  organization.  Also,  there  would  be 
the  format  change  of  adding  the  title  of 
Section  2.2  near  the  top  of  TS  page  2.0- 
2. 

Date  of  issuance:  June  26,  2003. 

Effective  date:  June  26,  2003,  and 
shall  be  implemented  within  30  days  of 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1-146,  Unit 
2-146,  Unit  3-146. 

Facility  Operating  License  Nos.  NPF- 
4 1 ,  NPF-5 l,and  NPF-74 :  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  27,  2003  (68  FR  28845). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  26,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  26,  2002,  as  supplemented  by 
letter  dated  June  18,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  regarding  the  Diesel  Fuel 
Oil  Testing  Program. 

Date  of  issuance:  ]uly  10,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
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within  90  days  from  the  date  of 
issuance. 

Amendment  Nos.:  206  &  200. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  29,  2002  (67  FR 

66008). 

The  supplement  dated  June  18,  2003, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  August  26, 
2002,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  10,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
December  12,  2002,  as  supplemented  by 
letters  dated  March  27  and  April  23, 
2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  regarding  the  reactor 
vessel  pressure-temperature  limit  curves 
and  revise  the  low-temperature 
overpressure  protection  limits.  The 
licensee  also  requested  that  a  change  be 
made  to  TS  Table  3.3.2-1,  Footnote  (c) 
to  correct  what  was  claimed  to  be  an 
editorial  error.  This  request  was  not 
supported  by  sufficient  information  and, 
accordingly,  is  denied.  ' 

Date  of  issuance:  July  3,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  Nos.:  214  &  195. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  7,  2003  (68  FR  801). 

The  supplement  dated  March  27  and 
April  23,  2003,  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  December  12,  2002, 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  3.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
August  26,  2002,  as  supplemented  by 
letter  dated  June  18,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  regarding  the  Diesel  Fuel 
Oil  Testing  Program. 

Date  of  issuance:  July  10,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  fi-om  the  date  of 
issuance. 

Amendment  Nos.:  215  &  195. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  29,  2002  (67  FR 
66008). 

The  supplement  dated  August  26, 
2002,  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
June  18,  2003,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  10,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
March  19,  2003. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specification  (TS)  5.5.3,  "Post  Accident 
Sampling."  and  License  Condition 
2(C)(33)(c)  from  Facility  Operating 
License  NPF-29,  thereby  eliminating 
the  requirement  to  have  and  maintain 
the  post-accident  sampling  system  at 
Grand  Gulf  Nuclear  Station,  Unit  1.  The 
amendment  also  addresses  related 
changes  to  TS  5.5.2,  "Primary  Coolant 
Sources  Outside  Containment." 

Date  of  issuance:  June  30,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days  of  issuance. 

Amendment  No:  158. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications  and  deletes 
License  Condition  2(C)(33)(c). 

Date  of  initial  notice  in  Federal 
Register:  May  13,  2003  (68  FR  25652). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  30,  2003. 


No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Companv,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
January  13,  2003,  supplements  dated 
February  27,  March  6,  March  14,  April 
30,  June  9,  and  June  30,  2003. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Kewaimee  Nuclear  Power  Plant  Facility 
Operating  License  and  Technical 
Specifications  to  increase  the  licensed 
rated  power  by  1.4  percent  from  1650 
megawatts  thermal  to  1673  megawatts 
thermal  using  measurement  uncertainty 
recapture. 

Date  of  issuance:  July  8,  2003. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 
Amendment  No.:  168. 
Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Facility 
Operating  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Februarv  4,  2003  (68  FR 
5679). 

The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  8,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
January-  29,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  Salem,  Unit  No.  1, 
Technical  Specifications  (TSs)  Section 
3/4.7.6,  and  Salem,  Unit  No.  2,  TSs  3/ 
4.2.2.  3/4.7.6,  and  Table  3.3-6.  These 
changes  are  administrative  and  editorial 
in  nature,  and  correct  errors  made 
during  the  implementation  of 
previously-approved  TS  changes. 

Date  of  issuance:  June  26,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  258  and  239. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federtil 
Register:  April  15,  2003  (68  FR  18284). 
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Fire  Dynamics  Tools  (FDTs) — 
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INFORMATION  CONTACT: 
Mark  H.  Salley,  Office 
or  Regulation,  U.S. 
Commission, 


Washington,  DC  20555-0001. 
Telephone:  301-^15-3346  or  301-415- 
2840. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Nuclear  Regulatory  Commission  (NRC), 
Office  of  Nuclear  Reactor  Regulation 
(NRR),  Division  of  Systems  Safety  and 
Analysis  (DSSA),  Plant  Systems  Branch 
(SPLB),  Fire  Protection  Engineering  and 
Special  Projects  Section  has  developed 
quantitative  methods,  known  as  "Fire 
Dynamics  Tools  (FDTs),"  to  assist 
regional  fire  protection  inspectors  in 
performing  fire  hazard  analysis  (FHA). 
These  methods  have  been  implemented 
in  spreadsheets  and  taught  at  the  NRC's 
quarterly  regional  inspector  workshops. 
The  goal  of  the  training  is  to  assist 
inspectors  in  calculating  the 
quantitative  aspects  of  a  postulated  fire 
and  its  effects  on  safe  nuclear  power 
plant  (NPP)  operation.  FDTs  were 
developed  using  state-of-the-art  fire 
dynamics  equations  and  correlations 
that  were  pre-programmed  and  locked 
into  Microsoft  Excel®  spreadsheets. 
These  FDTs  will  enable  the  inspector  to 
perform  quick,  easy,  first-order 
calculations  for  the  potential  fire 
scenarios  using  today's  state-of-the-art 
principles  of  fire  dynamics.  Each  FDTs 
spreadsheet  also  contains  a  list  of  the 
physical  and  thermal  properties  of  the 
materials  commonly  encountered  in 
NPPs. 

The  FDTs  are  intended  to  assist  fire 
protection  inspectors  in  performing  risk- 
informed  evaluations  of  credible  fires 
that  may  cause  critical  damage  to 
essential  safe-shutdown  equipment. 
This  is  the  process  required  by  the  new 
reactor  oversight  process  (ROP)  in  the 
NRC's  inspection  manual.  In  the  new 
ROP,  the  NRC  is  moving  toward  a  more 
risk-informed,  objective,  predictable, 
understandable,  and  focused  regulatory 
process.  Key  features  of  the  new 
program  are  a  risk-informed  regulatory 
framework,  risk-informed  inspectioris,  a 
significance  determination  process 
(SDP)  to  evaluate  inspection  findings, 
performance  indicators,  a  streamlined 
assessment  process,  and  more  clearly 
defined  actions  that  the  NRC  will  take 
for  plants  based  on  their  performance. 

This  NUREG  addresses  the  technical 
bases  for  FDTs,  which  were  derived 
from  the  principles  developed  primarily 
in  the  Society  of  Fire  Protection 
Engineers  (SFPE)  Handbook  of  Fire 
Protection  Engineering,  National  Fire 
Protection  Association  (NFPA)  Fire 
Protection  Handbook,  and  other  fire 
science  literature.  The  subject  matter  of 
this  NUREG  covers  many  aspects  of  fire 
dynamics  and  contains  descriptions  of 
the  most  important  fire  processes.  A 
significant  number  of  examples. 


reference  tables,  illustrations,  and 
conceptual  drawings  are  presented  in 
this  NUREG  to  expand  the  inspector's 
appreciation  in  visualizing  and 
retaining  the  material  and 
understanding  calculation  methods. 

The  content  of  the  FDTs  encompasses 
fire  as  a  physical  phenomenon.  As  such, 
the  inspector  needs  a  working 
knowledge  of  algebra  to  effectively  use 
the  formulae  presented  in  this  NUREG 
and  FDTs.  Acquired  technical 
knowledge  or  coiuse  backgroimd  in  the 
sciences  will  also  prove  helpful.  The 
information  contained  in  this  NUREG  is 
similar  to,  but  includes  less  theory  and 
detail  than,  an  undergraduate-level 
university  curriculum  for  fire  protection 
engineering  students. 

■The  goal  of  this  NUREG  is  to  develop 
a  common  body  of  knowledge  of 
commercial  NPP  fire  protection  and  fire 
science  to  enable  the  inspector  to 
acquire  the  understanding,  skills,  and 
abilities  necessary  to  effectively  apply 
principles  of  fire  dynamics  to  analyze 
the  potential  effects  of  a  fire  in  an  NPP. 
The  FDTs  will  advance  the  FHA  process 
from  a  primarily  qualitative  approach  to 
a  more  quantitative  approach.  The 
development  of  this  NUREG,  the  FDTs, 
and  the  quarterly  inspector  workshops 
conducted  in  2001-2002  are  the  NRC's 
first  steps  in  achieving  that  goal. 

Fire  is  a  complex  subject  and  transfer 
of  its  concepts  to  useful  pursuits  is  a 
challenge.  We  hope  that  this  NUREG 
and  the  FDTs  can  make  a  difference  in 
the  NRC's  fire  protection  inspection 
program,  specifically  risk-informed  fire 
protection  initiatives  such  as  the  SDP 
and  risk-informed  inspection  of 
associated  circuits. 

Dated  at  Rockville,  Maryland,  this  23  day 
of  [une.  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Chief,  Plant  Systems  Branch,  Division  of 
Systems  Safety  and  Analysis.  Office  of 
.Nuclear  Reactor  Regulation. 
|FR  Doc.  0.-i-18,54,T  Filed  7-21-03:  8:45  am]  ' 
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Overseas  Private  Investment 
Corporation 

Agency  Report  Form  Under  0MB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation  (OPIC). 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
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prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
notice  on  this  information  collection 
request  on  May  16,  2003,  in  Vol  68,  No. 
95  FR  26679,  at  which  time  a  60-day 
comment  period  was  annoimced.  This 
comment  period  ended  July  17,  2003. 
No  comments  Were  received  in  response 
to  this  notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  emergency  processing  review. 
Comments  are  again  being  solicited  on 
the  need  for  the  information,  its 
practical  utility,  the  accuracy  of  the 
Agency's  burden  estimate,  and  on  ways 
to  minimize  the  reporting  biuden, 
including  automated  collection 
techniques  and  uses  of  other  forms  of 
technology.  The  proposed  form,  OMB 
control  number  3420-0011,  imder 
review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  August  21,  2003. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  subrhitting  officer. 
Conunents  on  the  form  should  be 
submitted  to  the  OMB  reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer: 
Bruce  1.  Campbell,  Records  Management 
Officer,  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington,  DC  20527;  202/336- 
8563. 

OMB  Reviewer:  David  Rostker,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503;  202/395- 
3897. 

Summary  Form  Under  Review: 

Type  of  Request:  Revised  form. 

Title:  Application  for  Political  Risk 
Investment  Insurance. 

Form  Number:  OPIC-52. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institution  (except  farms); 
individuals. 

Standards  Industrial  Classification 
Codes:  All. 

Descriptions  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  7  bom's  per  project. 

Number  of  Responses:  150  per  year. 

Federal  Cost:  $28,350. 

Authority  for  Information  Collection: 
Sections  231,  234(a),  239(d),  and  240A 
of  the  Foreign  Assistance  Act  of  1961, 
as  amended. 


Abstract  (Needs  and  Uses):  The 
application  is  the  principle  document 
used  by  OPIC  to  determine  the 
investor's  and  project's  eligibility  for 
political  risk  insurance,  assess  the 
environmental  impact  and  the 
developmental  effects  of  the  project, 
measiu-e  the  economic  effects  for  the 
U.S.  and  the  host  country  economy,  and 
collect  information  for  the  insurance 
underwriting  analysis. 

Dated:  luly  17,  2003. 
Eli  Landy, 

Senior  Counsel,  Administrative  Affairs, 

Department  of  Legal  Affairs. 

[FR  Doc.  03-18618  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  3210-01-M 


PENSION  BENERT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  OMB  Review;  Comment 
Request;  Qualified  Domestic  Relations 
Orders  Submitted  to  the  PBGC 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act,  of 
an  information  collection  (OMB  control 
number  1212-0054;  expires  November 
30,  2003)  relating  to  model  forms 
contained  in  the  PBGC  booklet.  Divorce 
Orders  &■  PBGC.  The  booklet  provides 
guidance  on  how  to  submit  a  proper 
qualified  domestic  relations  order  (a 
"QDRO")  to  the  PBGC.  This  notice 
informs  the  public  of  the  PBGC's  intent 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
by  September  22,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
that  address  during  normal  business 
hours.  Comments  also  may  be  submitted 
electronically  through  the  PBGC's  Web 
site  at  http://wvnv.pbgc.gov/paperwork, 
or  by  fax  to  202-326-^112.  The  PBGC 
will  make  all  comments  available  on  its 
Web  site,  http://www.pbgc.gov. 

Copies  of  the  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  PBGC's 
Communications  and  Public  Affairs 
Department  at  Suite  240  at  the  above 
address  or  by  visiting  that  office  or 


calling  202-326-4040  during  normal 
business  hours.  (TTY  and  TDD  users 
may  call  the  Federal  relay  service  toll- 
fitse  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4040.) 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Beller,  Attorney,  Office  of  the 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington.  DC  20005-4026,  202- 
326-4020.  (TTY  and  TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  ask  to  be  connected 
to  202-326-4020.) 

SUPPLEMENTARY  INFORMATION:  The  PBGC 
intends  to  request  a  three-year  extension 
of  the  paperwork  approval  relating  to 
model  forms  contained  in  the  PBGC 
booklet.  Divorce  Orders  &■  PBGC.  The 
collection  of  information  has  been 
approved  through  November  30,  2003, 
by  OMB  under  control  number  1212- 
0054.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number. 

A  defined  benefit  pension  plan  that    ' 
does  not  have  enough  money  to  pay 
benefits  may  be  terminated  if  the 
employer  responsible  for  the  plan  faces 
severe  financial  difficulty,  such  as 
bankruptcy,  and  is  unable  to  maintain 
the  plan.  In  such  an  event,  the  PBGC 
becomes  trustee  of  the  plan  and  pays 
benefits,  subject  to  legal  limits,  to  plan 
participants  and  beneficiaries. 

The  benefits  of  a  pension  plan 
participant  generally  may  not  be 
assigned  or  alienated.  Title  I  of  ERISA 
provides  an  exception  for  domestic 
relations  orders  that  relate  to  child 
support,  alimony  payments,  or  marital 
property  rights  of  an  alternate  payee  (a 
spouse,  former  spouse,  child,  or  other 
dependent  of  a  plan  participant).  The 
exception  applies  only  if  the  domestic 
relations  order  meets  specific  legal 
requirements  that  make  it  a  qualified 
domestic  relations  order. 

When  the  PBGC  is  trustee  of  a  plan, 
it  reviews  submitted  domestic  relations 
orders  to  determine  whether  the  order  is 
qualified  before  paying  benefits  to  an 
alternate  payee.  The  requirements  for 
submitting  a  QDRO  are  established  by 
statute.  The  models  and  the  guidemce 
assist  parties  by  making  it  easier  to 
comply  with  ERISA's  QDRO 
requirements  in  plans  trusteed  by  the 
PBGC;  they  do  not  create  any  additional 
requirements  and  result  in  a  reduction 
of  the  statutory  biu-den. 

The  PBGC  estimates  that  it  will 
receive  664  QDROs  each  year  from 
prospective  alternate  payees;  that  the 
average  biu-den  of  preparing  a  QDRO 
with  the  assistance  of  the  guidance  and 
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model  QDROs  in  PBGC's  booklet  will  be 
1/4  hour  of  the  alternate  payee's  time 
and  $533  in  professional  fees  if  the 
alternate  paye*  hires  an  attorney  or 
other  professio  [lal  to  prepare  the  QDRO, 
or  10  hours  of  I  he  alternate  payee's  time 
if  the  alternate  payee  prepares  the 
QDRO  without  hiring  an  attorney  or 
other  professio  lal;  and  that  the  total 
annual  burden  will  be  234  hours  and 
S350.800. 

The  PBGC  is  updating  the  model 
QDROs  and  ac(  lompanying  guidance.  In 
particular,  the  evised  booklet  will 
reflect  that,  sin:e  the  last  approval,  the 
PBGC  has  amei  ided  its  regulations  to 
make  changes  i  n  how  it  pays  benefits, 
including  givir  g  participants  more 
choices  of  annuity  benefit  forms. 

The  PBGC  is  soliciting  public 
comments  to — 

•  Evaluate  w  hether  the  collection  of 
information  is  lecessary  for  the  proper 
performance  ol  the  functions  of  the 
agency,  includ:  ng  whether  the 
information  wi  1  have  practical  utility; 

•  Evaluate  tl  e  accuracy  of  the 
agency's  estim.  te  of  the  burden  of  the 
collection  of  in  ormation,  including  the 
validity  of  the  i  tiethodology  and 
assumptions  u<  ed; 

•  Enhance  tl  e  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  i  he  burden  of  the 
collection  of  in  "ormation  on  those  who 


are  to  respond 


Director,  Corporc  t 
Department. 
Corporation. 
[FR  Doc.  03-186 
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including  through  the 


use  of  appropri  ate  automated, 
electronic,  mechanical,  or  other 
technological  c  allection  techniques  or 
other  forms  of  nformation  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

Issued  in  Was! 
July.  2003. 
Stuart  Sirkin, 


ington,  DC  this  16th  day  of 


e  Policy  and  Research 
Pension  Benefit  Guaranty 


Washington  Services  Branch,  Center  for 
Talent  Services,  Division  for  Human 
Products  and  Services,  (202)  606-5027. 
SUPPLEMENTARY  INFORMATION:  Appearing 
in  the  listing  below  are  the  individual 
authorities  established  under  Schedule 
A,  B  and  C  between  May  1,  2003  and 
May  31,  2003.  Future  notices  will  be 
published  on  the  fomlh  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  is  published  each  year. 

Schedule  A 

No  Schedule  A's  for  May  2003. 
Schedule  B 

No  Schedule  B's  for  May  2003. 
Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  May  2003: 

Department  of  Agriculture 

Director  for  Tobacco  Programs  to  the 
Deputy  Administrator.  Effective  May  7, 
2003. 

Confidential  Assistant  to  the  Deputy 
Secretary.  Effective  May  15,  2003. 

Special  Assistant  to  the  Director  for 
Intergovernmental  Affairs.  Effective  May 
16,  2003. 

Department  of  Commerce 

Special  Assistant  to  the  Director  for 
the  Executive  Secretariat.  Effective  May 
9,  2003. 

Confidential  Assistant  to  the  Director 
for  the  Executive  Secretariat.  Effective 
May  16,  2003. 

Speechwriter  to  the  Director  for 
Speechwriting.  Effective  May  27,  2003. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Chief  of  Staff.  Effective 
May  30,  2003. 

Senior  Counsel  to  the  Under  Secretary 
for  Intellectual  Property  and  Director  for 
U.S.  Patent  and  Trademark  Office. 
Effective  May  30,  2003. 


3  Filed  7-21-03:  8:45  am]        Department  of  Defense 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 


AGENCY:  Office 
Management. 
action:  Notice. 


of  Personnel 


summary:  This  [gives  notice  of  0PM 
decisions,  gran  ing  authority  to  make 
appointments  v  nder  Schedules  A,  B  and 
C  in  the  except  }d  service  as  required  by 
5  CFR  6.6  and  213.103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Grade  Acting  Director, 


Staff  Assistant  to  the  Deputy  Under 
Secretary  for  Defense  (Special  Plans  and 
Near  East/South  Asian  Affairs).  Effective 
May  2,  2003. 

Staff  Assistant  to  the  Deputy  Under 
Secretary  for  Defense  (Special  Plans  and 
Near  East/South  Asian  Affairs).  Effective 
May  7,  2003. 

Administrative  Assistant  to  the 
Special  Assistant  to  the  Secretary  of 
Defense  for  White  House  Liaison. 
Effective  May  7,  2003. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
White  House  Liaison.  Effective  May  7, 
2003. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  and  Deputy 


Secretary  for  Defense.  Effective  May  27, 
2003. 

Department  of  Education 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  May  6,  2003. 

Confidential  Assistant  to  the  Special 
Assistant  (Executive  Assistant). 
Effective  May  19,  2003. 

Director  for  White  House  Liaison  to 
the  Chief  of  Staff.  Effective  May  23, 
2003. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary.  Effective  May  27, 
2003. 

Department  of  Energy 

Special  Assistant  to  the  Director  for 
Public  Affairs.  Effective  May  2,  2003. 

Special  Assistant  to  the  Director  for 
Scheduling  and  Advance.  Effective  May 
5,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  International  Affairs. 
Effective  May  7,  2003. 

Congressional  Relations  Specialist  to 
the  Deputy  Administrator  for  Defense 
Programs,  National  Nuclear  Security 
Administration.  Effective  May  9,  2003. 

Special  Assistant  to  the  Director  for 
Public  Affairs.  Effective  May  9,  2003. 

Director  for  Climate  Change  Policy  to 
the  Deputy  Assistant  Secretary  for 
National  Energy  Policy.  Effective  May 
30,  2003. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  May  13,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Aging  (Commissioner  for 
Aging).  Effective  May  14,  2003. 

Department  of  Homeland  Security 
Agency 

Deputy  Press  Secretary  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  May  5,2003. 

Associate  Executive  Secretary 
(External  Coordination)  to  the  Executive 
Secretary.  Effective  May  9,  2003. 

Deputy  White  House  Liaison  to  the 
White  House  Liaison.  Effective  May  13, 
2003. 

Executive  Assistant  to  the  Executive 
Director  for  Homeland  Security 
Advisory  Council.  Effective  May  16, 
2003. 

Advance  Representative  to  the  Deputy 
Chief  of  Staff  (Operations).  Effective 
May  28,  2003.       . 

Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Assistant 
Secretary  for 

CongressionalMntergovernmental 
Relations.  Effective  May  13,  2003. 
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Staff  Assistant  to  the  Director  for 
Executive  Scheduling  and  Operations. 
Effective  May  15,  2003. 

Legislative  Specialist  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effective 
May  22,  2003. 

Department  of  Justice 

Attorney  Advisor  (Special  Assistant) 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resoiuces 
Division.  Effective  May  19,  2003. 

Counsel  to  the  Assistant  Attorney 
General  (Civil  Division).  Effective  May 
19,  2003. 

Counsel  to  the  Assistant  Attorney 
General  (Legal  Policy).  Effective  May  19, 
2003. 


Department  of  Labor 

Special  Assistant  to  the  Executive 
Assistant  to  the  Secretary.  Effective  May 
8,  2003. 

Regional  Representative  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
May  13,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Employment  Standards. 
Effective  May  22.  2003. 

Department  of  the  Navy  (DOD) 

Confidential  Assistant  to  the  Assistant 
Secretary  of  the  Navy  for  Research, 
Development  and  Acquisition.  Effective 
May  7,  2003. 

Department  of  State 

Staff  Assistant  to  the  Under  Secretary 
for  Management.  Effective  May  6,  2003. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Near  Eastern  and  South 
Asian  Affairs.  Effective  May  7,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Afi-ican  Affairs.  Effective 
May  13,  2003. 

Staff  Assistant  to  the  Assistant 
Secretary  for  East  Indian  and  Pacific 
Affairs.  Effective  May  16,  2003. 

Special  Assistant  to  the  Under 
Secretary  for  Economic,  Business  and 
Agricultural  Affairs.  Effective  May  16, 
2003. 

Legislative  Management  Officer  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovenunental  Affairs.  Effective  May 
28,  2003. 

Special  Advisor  to  the  Assistant 
Secretary  for  International 
Organizational  Affairs.  Effective  May  28, 
2003. 

Department  of  Transportation 

Counselor  to  the  Assistant  Secretary 
for  Aviation  and  International  Affairs. 
Effective  May  2,  2003. 


Department  of  the  Treasury 

Senior  Advisor  to  the  Deputy 
Assistant  Secretary  for  Management  and 
Budget.  Effective  May  19,  2003. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  and  Chief  Human 
Capital  Officer.  Effective  May  28,  2003. 

Federal  Mine  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the 
Chairman.  Effective  May  22,  2003. 

National  Endowment  for  the  Arts 

General  Counsel  to  the  Chairman  of 
the  National  Endowment  of  the  Arts. 
Effective  May  14,  2003. 

National  Transportation  Safety  Board 
Special  Assistant  to  the  Vice 

Chairman.  Effective  May  5,  2003. 
Confidential  Assistant  to  the  Vice 

Chairman.  Effective  May  5,  2003. 

Office  of  Management  and  Budget 

Public  Affairs  Specialist  to  the 
Associate  Director  for  Communications. 
Effective  May  13,  2003. 

Office  of  National  Drug  Control  Policy 

Associate  Deputy  Director  to  the 
Deputy  Director  for  State  and  Local 
Affairs.  Effective  May  22,  2003. 

Office  of  Personnel  Management 

Special  Assistant  to  the  Director  for 
Communications.  Effective  May  15, 
2003. 

Confidential  Assistant  to  the  Director 
for  Congressional  Affairs.  Effective  May 
23,  2003. 

Securities  and  Exchange  Commission 

Managing  Executive  for  External 
Affairs  to  the  Chairman  of  Security  and 
Exchange  Commission.  Effective  May  2, 
2003. 

Small  Business  Administration 

Director  of  Intergovernmental  Affairs 
to  the  Associate  Administrator  for 
Communications  and  Public  Liaison. 
Effective  May  13,  2003. 

Director,  Executive  Secretariat  to  the 
Chief  of  Staff.  Effective  May  28,  2003. 

United  States  Tax  Court 

Secretary  (Confidential  Assistant)  to  a 
Chief  Judge.  Effective  May  14,  2003. 

Secretary  (Confidential  Assistant)  to  a 
Judge.  Effective  May  20,  2003. 

Secretary  (Confidential  Assistant)  to  a 
Chief  Judge.  Effective  May  20,  2003. 

Secretary  (Confidential  Assistant)  to  a 
Chief  Judge.  Effective  May  30,  2003. 

United  States  Trade  and  Development 
Agency 

Public  Affairs  Specialist  to  the 
Director.  Effective  May  19,  2003. 


Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp..  P.218. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
IFR  Doc.  03-18498  Filed  7-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
26100:812-12833] 

PBHG  Funds,  et  al.;  Notice  of 
Application 

July  15,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  (a)  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  granting  an  exemption  from 
sections  18(f)  and  21(b)  of  the  Act;  (b) 
section  12(d)(l)(J)  of  the  Act  granting  an 
exemption  from  section  12(d)(1)  of  the 
Act;  (c)  sections  6(c)  and  1 7(b)  of  the 
Act  granting  an  exemption  from  section 
17(a)  of  the  Act;  and  (d)  section  17(d)  of 
the  Act  and  rule  1 7d-l  under  the  Act  to 
permit  certain  joint  transactions. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  that  would 
permit  certain  registered  open-end 
management  investment  companies  to 
participate  in  a  joint  lending  and 
borrowing  facility. 

APPUCANTS:  PBHG  Funds,  PBHG 
Insurance  Series  Fund  (collectively,  the 
"Trusts"),  and  Pilgrim  Baxter  & 
Associates,  Ltd.  ("PBA"). 
RUNG  DATES:  The  application  was  filed 
on  April  16,  2002,  and  amended  on  July 
10,  2003.  Applicants  have  agreed  to  file 
an  amendment  during  the  notice  period, 
the  substance  of  yirhich  is  reflected  in 
this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  11,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
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Bruce  R 

(202) 942-0634 


notification  by  kvriting  to  the 

Commission's  Jiecretary. 

ADDRESSES:  Secretary.  Commission,  450 

Washington,  DC 
20549-0609.  Abplicants,  1400  Liberty 
Ridge  Drive.  W  lyne,  PA  19087-5593. 
FOR  FURTHER  INfORMATJON  CONTACT: 
Mar.Ntil.  Senior  Counsel  at 
or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  In\  estment  Management, 
Office  of  Invest  ment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  s  immar\'  of  the 
application.  The  complete  application 
may  be  obtaine  i  for  a  fee  at  the 
Commission's  1  'ublic  Reference  Branch. 
450  Fifth  Street ,  NW.,  Washington.  DC 
20549-0102  (te  .  (202)  942-8090). 

Applicants'  Re  >resentations 


1.  The  Trusts 


are  registered  under  the 


Act  as  open-em  I  maiiagement 
investment  con  ipanies  and  are 
organized  as  Df  laware  business  trusts. 
The  Trusts  are  :omprised  of  multiple 
series  (the  "Funds");  each  series  has 
separate  invest;  nent  objectives,  policies 
and  assets. '  PB  \  is  registered  under  the 
Investment  Ad'  isers  Act  of  1940.  Each 
Fund  has  enter  ',d  into  an  investment 
advisory'  agreer  lent  with  PBA. 

2.  Some  FunJs  may  lend  money  to 
banks  or  other  i  sntities  by  entering  into 
repurchase  agr«ements  or  purchasing 
other  short-tern  investments.  Other 
Funds  may  bor  ow  money  from  the 
same  or  other  h  inks  for  temporary 
purposes  to  sat  sfy  redemption  requests 
or  to  cover  una  iticipated  cash  shortfalls 
such  as  a  trade  "fail"  in  which  cash 
payment  for  a  s  ecurity  sold  by  a  Fund 
has  been  delayt  d.  Currently,  the  Funds 
have  a  credit  ai  rangement  with  their 
custodian  banks  (i.e..  overdraft 
protection)  unc  er  which  the  custodian 


may,  buf  is  not 
to  the  Funds  to 
temporary  cash 


borrowed  cash 
higher  than  the 


'  Applicants  n 
future  series  of  the 
registered  open-en 
company  and  serie; 
or  a  person  control 
common  control  w 
"Funds').  All  exist 
to  rely  on  the  requ 
applicants.  Any  Fui 
future  will  comply 
of  the  application. 


obligated  to  lend  money 
meet  the  Funds' 
needs.  The  Funds  also 
have  also  enter  id  into  committed  lines 
of  credit  with  v  irious  banks. 

3.  If  the  Func  s  were  to  borrow  money 
from  any  bank  inder  their  line  of  credit 
or  under  other  ;redit  arrangements,  the 
Funds  would  p  ly  interest  on  the 

it  a  rate  which  would  be 
rate  that  would  be 


equfest  that  the  relief  apply  to  any 
Trusts  and  to  any  other 
management  investment 
thereof  that  are  advised  by  PBA 
I  ng.  controlled  by,  or  under 
i  :h  PBA  (included  in  the  term' 
ng  Funds  that  currently  intend 
efted  order  have  been  named  as 
d  that  relies  on  the  order  in  the 
vith  the  terms  and  conditions 


earned  by  other  non-borrowing  Funds 
on  investments  in  repurchase 
agreements  and  other  short-term 
instruments  of  the  same  maturity  as  the 
bank  loan.  Applicants  believe  this 
differential  represents  the  bank's  profit. 
Other  bank  loan  arrangements,  such  as 
committed  lines  of  credit,  require  the 
Funds  to  pay  conunitment  fees  in 
addition  to  the  interest  rate  to  be  paid 
by  the  borrowing  Fund. 

4.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
interfund  lending  agreements 
("Interfund  Lending  Agreements") 
under  which  the  Funds  would  lend  and 
borrow  money  for  temporary  purposes 
directly  to  and  from  each  other  through 
a  credit  facility  ("Interfund  Loan"). 
Applicants  believe  that  the  proposed 
credit  facility  would  reduce  the  Funds' 
borrowing  costs  and  enhance  their 
ability  to  earn  higher  interest  rates  on 
short-term  investments.  Although  the 
proposed  credit  facility  would  reduce 
the  Funds'  need  to  borrow  from  banks, 
the  Funds  would  be  free  to  continue 
committed  lines  of  credit  or  other 
borrowing  arrangements  with  banks. 

5.  Applicants  anticipate  that  the 
credit  facility  would  provide  a 
borrowing  Fund  with  significant  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  could  arise 
when  redemptions  exceed  expected 
volumes  and  certain  Funds  have 
insufficient  cash  to  satisfy  such 
redemptions.  When  a  Fund  liquidates 
portfolio  securities  to  meet  redemption 
requests,  it  often  does  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  credit  facility  would 
provide  a  source  of  immediate,  short- 
term  liquidity  pending  settlement  of  the 
sale  of  portfolio  securities. 

6.  Applicants  also  propose  using  the 
credit  facility  when  a  sale  of  securities 
fails  due  to  circumstances  such  as  a 
delay  in  the  delivery  of  cash  to  a  Fund's 
custodian  or  improper  delivery 
instructions  by  the  broker  effecting  the 
transaction.  Sales  fails  may  present  a 
cash  shortfall  if  a  Fund  has  purchased 
securities  using  the  proceeds  from  the 
securities  sold.  When  a  Fund 
experiences  a  cash  shortfall  due  to  a 
sales  fail,  the  custodian  typically 
extends  temporary  credit  to  cover  the 
shortfall  and  the  Fund  incurs  overdraft 
charges.  Under  such  circumstances,  the 
Fund  could  fail  on  its  intended 
purchase  due  to  lack  of  funds  from  the 
previous  sale,  resulting  in  additional 
cost  to  the  Fund,  or  sell  a  security  on 

a  same  day  settlement  basis,  earning  a 
lower  return  on  the  investment.  Use  of 
the  credit  facility  under  these 


circumstances  would  enable  the  Fund  to 
have  access  to  immediate  short-term 
liquidity  without  incurring  custodian 
overdraft  or  other  charges. 

7.  While  bank  borrowings  could 
generally  supply  needed  cash  to  cover 
unanticipated  redemptions  and  sales 
fails,  under  the  proposed  credit  facility 
a  borrowing  Fund  would  pay  lower 
interest  rates  than  those  offered  by 
banks  on  short-term  loans.  In  addition. 
Funds  making  short-term  cash  loans 
directly  to  other  Funds  would  earn 
interest  at  a  rate  higher  than  they 
otherwise  could  obtain  from  investing 
their  cash  in  repurchase  agreements. 
Thus,  applicants  believe  that  the 
proposed  credit  facility  would  benefit 
both  borrowing  and  lending  Funds. 

8.  The  interest  rate  charged  to  a  Fund 
on  any  Interfund  Loan  ("Interfund  Loan 
Rate")  would  be  the  average  of  the 
■'Repo  Rate"  and  the  "Bank  Loan  Rate," 
both  as  defined  below.  The  Repo  Rate 
for  any  day  would  be  the  highest  rate 
available  to  the  Funds  from  investing  in 
overnight  repurchase  agreements.  The 
Bank  Loan  Rate  for  any  day  would  be 
calculated  by  the  Credit  Facility 
Committee  (as  defined  below)  each  day 
an  interfund  loan  is  made  according  to 
a  formula  established  by  a  Fund's  board 
of  trustees  ("Board")  designed  to 
approximate  the  lowest  interest  rate  at 
which  bank  short-term  loans  would  be 
available  to  the  Funds.  The  formula 
would  be  based  upon  a  publicly 
available  rate  (e.g.,  Federal  Funds  plus 
25  basis  points)  and  would  vary  with 
this  rate  so  as  to  reflect  changing  bank 
loan  rates.  The  Board  of  each  Fund 
would  periodically  review  the 
continuing  appropriateness  of  using  the 
publicly  available  rate,  as  well  as  the 
relationship  between  the  Bank  Loan 
Rate  and  current  bank  loan  rates  that 
would  be  available  to  the  Funds.  The 
initial  formula  and  any  subsequent 
modifications  to  the  formula  would  be 
subject  to  the  approval  of  the  Board. 

9.  The  credit  facility  would  be 
administered  by  PBA's  fund  accounting 
and  legal  departments  (collectively,  the 
"Credit  Facility  Committee").  Under  the 
proposed  credit  facility,  the  portfolio 
managers  for  each  participating  Fund 
could  provide  standing  instructions  to 
participate  daily  as  a  borrower  or 
lender.  The  Credit  Facility  Committee 
on  each  business  day  would  collect  data 
on  the  uninvested  cash  and  borrowing 
requirements  of  all  participating  Funds 
from  the  Funds'  custodians.  Once  it 
determined  the  aggregate  amount  of 
cash  available  for  loans  and  borrowing 
demand,  the  Credit  Facility  Committee 
would  allocate  loans  among  borrowing 
Funds  without  any  further 
communication  from  portfolio 
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managers.  Applicants  expect  far  more 
available  uninvested  cash  each  day  than 
borrowing  demand.  After  the  Credit 
Facility  Committee  has  allocated  cash 
for  Interfund  Loans,  the  Credit  Facility 
Committee  would  invest  any  remaining 
cash  in  accordance  with  the  standing 
instructions  of  portfolio  managers  or 
return  remaining  amounts  to  the  Fimds. 

10.  The  Credit  Facility  Committee 
would  allocate  borrowing  demand  and 
cash  available  for  lending  among  the 
Funds  on  what  the  Credit  Facility 
Committee  believes  to  be  an  equitable 
basis,  subject  to  certain  administrative 
procediu-es  applicable  to  all  Funds,  such 
as  the  time  of  filing  requests  to 
participate,  minimum  loan  lot  sizes,  and 
the  need  to  minimize  the  number  of 
transactions  and  associated 
administrative  costs.  To  reduce 
transaction  costs,  each  loan  normally 
would  be  allocated  in  a  manner 
intended  to  minimize  the  number  of 
participants  necessary  to  complete  the 
loan  transaction.  The  method  of 
allocation  and  related  administrative 
procedures  would  be  approved  by  each 
Fund's  Board,  including  a  majority  of 
trustees  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  to  ensure 
both  borrowing  and  lending  Funds 
participate  on  an  equitable  basis. 

11.  PBA  and  the  Credit  Facility 
Committee  would  (a)  Monitor  the 
interest  rates  charged  and  other  terms 
and  conditions  of  the  Interfund  Loans; 
(b)  limit  the  borrowings  and  loans 
entered  into  by  each  Fund  to  ensure  that 
they  comply  with  the  Fund's  investment 
policies  and  limitations;  (c)  ensure 
equitable  treatment  of  each  Fund;  and 
(d)  make  quarterly  reports  to  the  Board 
concerning  any  transactions  by  the 
Funds  under  the  credit  facility  and  the 
interest  rates  charged. 

12.  PBA,  through  the  Credit  Facility 
Committee,  would  administer  the  credit 
facility  under  its  existing  management 
or  advisory  agreement  with  each  Fund 
and  would  receive  no  additional  fee  for 
its  services.  PBA  or  companies  affiliated 
with  it  may  collect  fees  in  connection 
with  repurchase  and  lending 
transactions  generally,  including 
transactions  through  the  credit  facility, 
for  pricing  and  record  keeping, 
bookkeeping  and  accoimting  services. 
Fees  would  be  no  higher  than  those 
applicable  for  comparable  loan 
transactions. 

13.  Each  Fund's  participation  in  the 
credit  facility  is  consistent  with  its 
organizational  documents  and  its 
investment  policies  and  limitations.  The 
prospectus  or  statement  of  additional 
information  ("SAI")  of  each  Fund 


discloses  the  extent  to  which  the 
respective  Fimd  is  able  to  mortgage  or 
pledge  securities  to  secure  permitted 
borrowings.  If  the  requested  order  is 
granted,  the  SAI  for  each  Fund 
participating  in  the  credit  facihty  will 
disclose  the  existence  of  the  interfund 
lending  arrangements. 

14.  In  connection  with  the  credit 
facility,  applicants  request  an  order 
imder  (a)  Section  6(c)  of  the  Act 
granting  relief  from  sections  18(f)  and 
21(b)  of  die  Act;  (h)  section  12(d)(l){J)  of 
the  Act  granting  relief  from  section 
12(d)(1)  of  die  Act;  (c)  sections  6(c)  and 
1 7(b)  of  the  Act  granting  relief  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act; 
and  (d)  under  section  17(d)  and  rule 
17d-l  under  the  Act  to  permit  certain 
joint  arrangements. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowring  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  company  from 
lending  money  or  other  property  to  any 
person  if  that  person  controls  or  is 
under  common  control  with  the 
company.  Section  2(a)(3)(C)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person,  in  part,  to  be  any  person  directly 
or  indirectly  confrolling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Applicants  state  that  the 
Fluids  may  be  under  common  control  by 
virtue  of  having  PBA  as  their  common 
investment  advisor. 

2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemption  is  necessary  or 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  provided 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fafr  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
transaction  is  consistent  with  the  policy 
of  the  investment  company  as  recited  in 
its  registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  party  with  strong 
potential  adverse  interests  to,  and  some 
influence  over  the  investment  decisions 
of,  a  registered  investment  company 


from  causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  unfafrly  inure  to  the 
benefit  of  such  party  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because:  (a) 
PBA  would  administer  the  program  as  a 
disinterested  fiduciary;  (b)  all  Interfund 
Loans  would  consist  only  of  uninvested 
cash  reserves  that  the  Funds  otherwise 
would  invest  in  short-term  repurchase 
agreements  or  other  short-term 
instiniments;  (c)  the  Interfund  Loans 
would  not  involve  a  greater  risk  than 
such  other  investments;  (d)  the  lending 
Fund  would  receive  interest  at  a  rate 
higher  than  they  could  obtain  through 
such  other  investments;  and  (e)  the 
borrowing  Fund  would  pay  interest  at  a 
rate  lower  than  otherwise  available  to 
them  under  their  bank  loan  agreements 
and  avoid  the  up-front  commitment  fees 
associated  with  committed  lines  of 
credit.  Moreover,  applicants  believe  that 
the  other  conditions  in  the  application 
would  effectively  preclude  the 
possibility  of  any  Fund  obtaining  an 
undue  advantage  over  any  other  Fand. 

4.  Section  17(a)(1)  generally  prohibits 
aii  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  from 
selling  any  securities  or  other  property 
to  the  company.  Section  12(d)(1) 
generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
seciuity  issued  by  any  other  investment 
company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  state  that  the  obligation  of  a 
borrowing  Fund  to  repay  an  Interfund 
Loan  may  constitute  a  security  under 
sections  17(a)(1)  and  12(d)(1).' Section 
12(d)(l)(J)  provides  that  the  Commission 
may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c),  17(b),  and  12(d)(l)(J)  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 
relief  from  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  imposing  on  investors 
additional  and  duplicative  costs  and 
fees  attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  proposed  credit  facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  will  be  no 
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duplicative  costs  or  fees  to  the  Funds  or 
shareholders,  and  that  PBA  will  receive 
no  additional  compensation  for  its 
services  in  administering  the  credit 
facility.  Applicants  also  note  that  the 
purpose  of  the  f  roposed  credit  facility 
is  to  provide  economic  benefits  for  all 
of  the  participating  Funds  and  their 
shareholders,     i 

6.  Section  18(^(1)  prohibits  open-end 
investment  com  panies  from  issuing  any 
senior  security  <  xcept  that  a  compemy  is 
permitted  to  boirow  from  any  bank;  if 
immediately  aft  sr  the  borrowing,  there 
is  asset  coveragi  <  of  at  least  300  per 
centum  for  all  b  Drrowings  of  the 
company.  Unde-  section  18(g)  of  the 
Act,  the  term  "s  mior  security"  includes 
any  bond,  debei  iture,  note  or  similar 
obligation  or  in;  trument  constituting  a 
security  and  evidencing  indebtedness. 
Applicants  request  relief  from  section 
18(f)(1)  to  the  limited  extent  necessary 
to  implement  th  e  credit  facility  (because 
the  lending  Funds  are  not  banks). 

7.  Applicants  believe  that  granting 
relief  imder  seel  ion  6(c)  is  appropriate 
because  the  Fun  ds  would  remain 
subject  to  the  re  juirement  of  section 
18(f)(1)  that  all  liorrowings  of  the  Fund, 
including  comb  ned  interfund  and  bank 
borrowings,  have  at  least  300%  asset 
coverage.  Based  on  the  conditions  and 
safeguards  desci  ibed  in  the  application, 
applicants  also  submit  that  to  allow  the 
Funds  to  borrov  from  other  Funds 
pursuant  to  the  proposed  credit  facility 
is  consistent  wil  h  the  purposes  and 
policies  of  section  18(f)(1)- 

8.  Section  17(  ij  and  rule  17d-l 
generally  prohil  it  any  affiliated  person 
of  a  registered  ii  ivestment  company,  or 
affiliated  person  s  of  an  affiliated  person, 
when  acting  as  ]  )rincipal,  from  effecting 
any  joint  transactions  in  which  the 
company  partic  pates  unless  the 
transaction  is  a(  proved  by  the 
Commission.  Ri  le  17d-l  provides  that 
in  passing  upon  applications  filed  under 
the  rule,  the  Commission  will  consider 
whether  the  par  icipation  of  a  registered 
investment  com  Dany  in  a  joint 
enterprise  on  th  ;  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
on  a  basis  differ  mt  from  or  less 
advantageous  th  an  that  of  other 
participants. 

9.  Applicants  submit  that  the  purpose 
of  section  17(d)  is  to  avoid  overreaching 
by  and  unfair  ac  vantage  to  investment 
company  inside  rs.  Applicants  believe 
that  the  credit  f<  cility  is  consistent  with 
the  provisions,  )olicies,  and  purposes  of 
the  Act  in  that  i  offers  both  reduced 
borrowing  costs  and  enhanced  retimis 
on  loaned  fundi  to  all  participating 
Funds  and  theii  shareholders. 


Applicants  note  that  each  Fund  would 
have  an  equal  opportiuiity  to  borrow 
and  lend  on  equai  terms  consistent  with 
its  investment  policies  and  fundamental 
limitations.  Applicants  therefore  believe 
that  each  F\md's  participation  in  the 
credit  facility  will  be  on  terms  that  are 
no  different  from  or  less  advantageous 
than  that  of  other  participating  Fimds. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  interest  rates  to  be  charged  to 
the  Funds  under  the  credit  facility  will 
be  the  average  of  the  Repo  Rate  and  the 
Bank  Loan  Rate. 

2.  On  each  business  day,  the  Credit 
Facility  Committee  will  compare  the 
Bank  Loan  Rate  vvdth  the  Repo  Rate  and 
will  make  cash  available  for  Interfund 
Loans  only  if  the  Interfund  Loan  Rate  is 
(a)  More  favorable  to  the  lending  Fund 
than  the  Repo  Rate,  and  (b)  more 
favorable  to  the  borrowing  Fund  than 
the  Bank  Loan  Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  made 
to  the  Fund  (a)  Will  be  made  at  an 
interest  rate  equal  to  or  lower  than  any 
outstanding  bank  loan;  (b)  will  be 
secured  at  least  on  an  equal  priority 
basis  with  at  least  an  equivalent 
percentage  of  collateral  to  loan  value  as 
any  outstanding  bank  loan  that  requires 
collateral;  (c)  will  have  a  matiu-ity  no 
longer  than  any  outstanding  bank  loan 
(and  in  any  event  not  over  seven  days); 
and  (d)  will  provide  that,  if  an  event  of 
default  occurs  under  any  agreement 
evidencing  an  outstanding  bank  loan  to 
the  Fund,  that  event  of  default  will 
automatically  (without  need  for  action 
or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  collateral)  and  that  such 
call  will  be  made  if  the  lending  bank 
exercises  its  right  to  call  its  loan  under 
its  agreement  with  the  borrowing  Fund. 

4.  A  Fund  may  make  an  unseciu'ed 
borrowing  through  the  credit  facility  if 
its  outstanding  borrowing  from  all 
sources  immediately  after  the  interfund 
Borrowing  total  10%  or  less  than  its 
total  assets,  provided  that  if  the  Fund 
has  a  secured  loan  outstanding  from  any 
other  lender,  including  but  not  limited 
to  another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  an  interfund  borrowing  would  be 


greater  than  10%  of  its  total  assets,  the 
Fluid  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fund 
may  not  borrow  through  the  credit 
facility  or  from  any  other  soiut:e  if  its 
total  borrowings  immediately  after  the 
interfund  borrowing  would  be  more 
than  33V3%  of  its  total  assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  seciue  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceed  10%  of  its  total  assets  for  any 
other  reason  (such  as  a  decline  in  net 
asset  value  or  because  of  shareholder 
redemptions),  the  Fund  will  within  one 
business  day  thereafter  (a)  Repay  all  its 
outstanding  Interfund  Loans;  (b)  reduce 
its  outstanding  indebtedness  to  10%  or 
less  of  its  total  assets;  or  (c)  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 

.  market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan  until  the  Fund's  total  outstanding 
borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  (5)  shall  no 
longer  be  required.  Until  each  Interfund 
Loan  that  is  outstanding  at  any  time  that 
a  Fund's  total  outstanding  borrowings 
exceeds  10%  is  repaid  or  the  Fund's 
total  outstanding  borrowings  cease  to 
exceed  10%  of  its  total  assets,  the  Fund 
will  mark  the  value  of  the  collateral  to 
market  each  day  and  will  pledge  such 
additional  collateral  as  is  necessary  to 
maintain  the  market  value  of  the 
collateral  that  secures  each  outstanding 
Interfund  Loan  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan. 

6.  No  Fund  may  lend  to  another  Fund 
through  the  credit  facility  if  the  loan 
would  cause  the  lending  Fund's 
aggregate  outstanding  loans  through  the 
credit  facility  to  exceed  15%  of  its  net 
assets  at  the  time  of  the  loan. 

7.  A  Fund's  Interfund  Loans  to  any 
ope  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition. 

9.  Except  as  set  forth  in  this 
condition,  no  Fund  may  borrow  through 


the  credit  facility  unless  the  Fund  has 
a  policy  that  prevents  the  Fund  from 
borrowing  for  other  than  temporary  or 
emergency  purposes.  In  the  case  of  a 
Fund  that  does  not  have  such  a  policy, 
the  Fund's  borrowings  through  the 
credit  facility,  as  measured  on  the  day 
when  the  most  recent  loan  was  made, 
will  not  exceed  the  greater  of  125%  of 
the  Fund's  total  net  cash  redemptions  or 
102%  of  sales  fails  for  the  preceding 
seven  calendar  days. 

10.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fund. 

11.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  organizational  documents. 

12.  The  Credit  Facility  Committee 
will  calculate  total  Fund  borrowing  and 
lending  demand  through  the  credit 
facility,  and  allocate  loans  on  an 
equitable  basis  among  the  Funds 
without  the  intervention  of  any  portfolio 
manager  of  the  Funds.  The  Credit 
Facility  Committee  will  not  solicit  cash 
for  the  credit  facility  from  any  Fund  or 
prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
PBA  will  invest  any  amounts  remaining 
after  satisfaction  of  borrowing  demand 
in  accordance  with  the  standing 
instructions  from  portfolio  managers  or 
return  remaining  amounts  to  the  Funds. 

13.  The  Credit  Facility  Committee 
will  monitor  the  interest  rates  charged 
and  the  other  terms  and  conditions  of 
the  Interfund  Loans  and  will  make  a 
quarterly  report  to  the  Board  concerning 
the  participation  of  the  Funds  in  the 
facility  and  the  terms  and  other 
conditions  of  any  extensions  of  credit 
under  the  credit  facility. 

14.  The  Board  of  each  Fund, 
including  a  majority  of  the  Independent 
Trustees:  (a)  Will  review  no  less 
frequently  than  quarterly  the  Fund's 
participation  in  the  credit  facility  during 
the  preceding  quarter  for  compliance 
with  the  conditions  of  any  order 
permitting  the  transactions;  (b)  will 
establish  the  Bank  Loan  Rate  formula 
used  to  determine  the  interest  rate  on 
Interfund  Loans  and  review  no  less 
frequently  than  annually  the  continuing 
appropriateness  of  the  Bank  Loan  Rate 
formula;  and  (c)  will  review  no  less 
frequently  than  annually  the  continuing 
appropriateness  of  the  Fund's 
participation  in  the  credit  facility. 

15.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  the 
default  is  not  cured  within  two  business 
days  from  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement,  the 
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Credit  Facility  Committee  will  promptly 
refer  the  loan  for  arbitration  to  an 
independent  arbitrator  selected  by  the 
Board  of  the  Funds  involved  in  the  loan 
who  will  serve  as  arbitrator  of  disputes 
concerning  Interfund  Loans.^  The 
arbitrator  will  resolve  any  problems 
promptly,  and  the  arbitrator's  decision 
will  be  binding  on  both  Funds.  The 
arbitrator  will  submit  at  least  annually 
a  written  report  to  the  Boards  setting 
forth  a  description  of  the  natiue  of  any 
dispute  and  the  actions  taken  by  the 
Funds  to  resolve  the  dispute. 

16.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the  credit 
facility  occurred,  the  first  two  years  in 
an  easily  accessible  place,  written 
records  of  all  such  transactions  setting 
forth  a  description  of  the  terms  of  the 
transaction,  including  the  amount,  the 
maturity  and  rate  of  interest  on  the  loan, 
the  rate  of  interest  available  at  the  time 
on  short-term  repurchase  agreements 
and  bank  borrowings,  the  rate  of  return 
available  from  investments  in  overnight 
repurchase  agreements  and  such  other 
information  presented  to  the  Board  in 
connection  with  the  review  required  by 
conditions  13  and  14. 

17.  PBA  will  prepare  and  submit  to 
the  Board  for  review  an  initial  report 
describing  the  operations  of  the  credit 
facility  and  the  procedures  to  be 
implemented  to  ensure  that  all  Funds 
are  treated  fairly.  After  the 
commencement  of  operations  of  the 
credit  facility,  the  Credit  Facility 
Committee  will  report  on  the  operations 
of  the  credit  facility  to  the  Board 
quarterly.  In  addition,  for  two  years 
following  the  commencement  of  the 
credit  facility,  the  independent  public 
accountants  for  each  Fund  shall  prepare 
an  annual  report  that  evaluates  PBA's 
assertion  that  it  has  established 
procedures  reasonably  designed  to 
achieve  compliance  with  the  conditions 
of  the  order.  The  report  shall  be 
prepared  in  accordance  with  the 
Statements  on  Standards  for  Attestation 
Engagements  No.  3  and  filed  pursuant  to 
Item  77Q3  of  Form  N-SAR.  In  particular, 
the  report  shall  address  procedures 
designed  to  achieve  the  following 
objectives:  (a)  That  the  Interfund  Loan 
Rate  will  be  higher  than  the  Repo  Rate, 
but  lower  than  the  Bank  Loan  Rate;  (b) 
compliance  with  the  collateral 
requirements  as  set  forth  in  the 
Application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 


borrowing  and  lending;  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  the  Board;  and  (e)  that  the  interest 
rate  on  any  Interfund  Loan  does  not 
exceed  the  interest  rate  on  any  third 
party  borrowings  of  a  borrowing  Fund  at 
the  time  of  the  Interfund  Loan.  After  the 
final  report  is  filed,  the  Fund's  external 
auditors,  in  connection  with  their  Fund 
audit  examinations,  will  continue  to 
review  the  operation  of  the  credit 
facility  for  compliance  with  the 
conditions  of  the  application  and  their 
review  will  form  the  basis,  in  part,  of 
the  awiitor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 
18.  No  Fund  will  participate  in  the 
credit  facility  upon  receipt  of  requisite 
regulatory  approval  unless  it  has  fully 
disclosed  in  its  prospectus  or  its  SAIall 
material  facts  about  its  intended 
participation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-18526  Filed  7-21-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48173;  File  No.  SR-Amex- 
2003-59] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC  To 
Renumber  Commentary  .02  to  Rule  131 
and  Amend  a  Reference  Thereto  in 
Commentary  .06  to  Rule  155 

July  14.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  10, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposal  pursuant  to  section  19(b)(3)(A) 
of  the  Act,^  and  Rule  19b-4(0(3) 
thereunder,^  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  On  June  12,  2003,  the 


^  If  the  dispute  involves  Funds  with  separate 
Boards,  the  Board  of  each  Fund  will  select  an 
independent  arbitrator  that  is  satisfactory  to  each 
Fund. 


'  15  U.S.C.  78s(b)(l). 
']7CFR240.19b-4. 
MS  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-t(f)(3). 
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I.  Self-Regidatoiy  Organization's 


Statement  of  the 


Terms  of  Substance  of 


the  Proposed  Rule  Change 


The  Exchange 


Rule  131,  Comn  entary  .02,  as  approved      * 


in  Release  No 
Commentary  .o; 


3|4-47960,6asRulel31, 
The  text  of  the 
proposed  rule  cl  lange  is  set  forth  below. 
Proposed  new  1<  nguage  is  in  italics; 
proposed  deletions  are  in  [brackets]. 
*        *        * 

Types  of  Orders 
Rule  131 


13 


Commentary  [.01]  .03 

(a)  "Market  at 
order  in  Portfoli 
Index  Fund 
Exchange  until 
designated  as  " 
denote  that  it  is 
is  to  be  executec 
practicable  to 
equity  trading 
(normally  4  p.m 

(b)  Where  a 
simultaneously 
"market  at  4  p. 
there  is  an  imba 
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member  shall, 
practicable  to  4 
imbalance  aga 
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executed  agains 
of  sell  orders 
the  bid.)  The 
the  remaining  " 
at  the  price  of 
preceding  sale 

(c)  Where  the 
"market  at  4:00 
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'In  Amendment 
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*  See  Securities 
(June  2.  2003).  68  FF 
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4:00  p.m."  orders.  An 
Depositary  Receipts  or 

that  trade  on  the 
:15  p.m.  may  be 
diarket  at  4  p.m."  to 
i  market  order  which 
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close  of  the  regular 
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Eastern  Time), 
m  amber  is  holding 
)oth  buy  and  sell 

orders,  and  where 
ance  between  the  buy 
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the  prevailing  bid  or 
ge,  as  appropriate, 
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.  1.  the  Exchange  amended 
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aggregate  size  of  sell  "market  at  4:00 
p,m."  orders  in  a  given  security,  the  buy 
and  sell  orders  shall  be  paired  off  at  the 
midpoint  of  the  then  prevailing  bid  and 
offer  in  that  security  on  the  Exchange. 
In  the  event  that  that  midpoint  consists 
of  a  number  including  a  fraction  of  a 
cent,  then  the  price  of  the  transaction 
shall  be  at  the  next  higher  one  cent 
increment  above  the  midpoint. 


Precedence  Accorded  to  Orders 
Entrusted  to  Specialists 

Rule     155 

***** 

Commentary 

***** 

.06    Notwithstanding  anything  in 
Commentaries  .03  and  .04  above  to  the 
contrary,  "market  at  4  p.m."  orders 
entered  with  the  specialist  in  Portfolio 
Depositary  Receipts  and  Index  Fund 
Shares  (see  Rule  131,  Commentary  [.02] 
.03)  shall  be  executed  at  one  price  at  4 
p.m.  or  as  close  as  practicable  to  4  p.m. 
and  shall  have  priority  over  limit  orders 
priced  at  the  execution  price. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  2,  2003,  the  Commission 
approved  a  proposed  rule  change  in 
Release  No.  34-47960  relating  to 
"market  at  4  p.m."  orders  for  Exchange 
Traded  Funds  that  added  Commentary 
.02  to  Rule  131  and  Commentan,'  .06  to 
Rule  155."  The  Exchange  proposes  to 
amend  Rule  131,  Commentary  .02  as 
approved  in  Release  No.  34—47960  to 
renumber  it  as  Rule  131,  Commentary 
.03.  The  Exchange  also  proposes  to 
amend  Rule  155,  Commentary  .06  to 
change  the  reference  therein  from  Rule 


'Id. 


131,  Commentary  .02  to  Rule  131, 
Commentary  .03.  These  changes  would 
correct  the  erroneous  numbering  of  two 
distinct  provisions  as  Rule  121, 
Commentary  .02,  as  approved  in  Release 
No.  34-47960  and  Release  No.  34- 
47658.8 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the 
Act,^  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)"'  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  fo«ter 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action '  ^ 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act '2  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereunder  '  *  because  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  Exchange.  At  any 


"  See  Securities  Exchange  Act  Release  No.  47658 
(April  10.  2003).  68  FR  19041  (April  17,  2003)  (SR- 
Amex-2003-18). 

9  15  U.S.C.  78f(b). 

'"ISD.S.C.  78f(b)(5). 

"  At  the  Exchange's  request,  the  Commission 
corrected  the  rationale  and  the  citation  to  the 
section  of  the  Act  pursuant  to  which  the  proposed 
rule  change  has  become  immediately  effective. 
Telephone  conversation  between  Michael  Cavalier, 
Associate  General  Counsel,  Exchange,  and  Ann  E. 
Leddy,  Attorney,  Division  of  Market  Regulation, 
Commission  (Iiily  9.  2003). 

i-!  15  U.S.C.  78s(b)(3)(A). 

"  17  CFR  240.19b-4(f)(l). 


x* 
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time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  puirposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Literested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-59  and  should  be 
submitted  by  August  12,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-18528  Filed  7-21-03;  8:45  am] 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  2, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  June  27,  2003,  the 
Exchange  amended  the  proposal. ^  The 
Exchange  filed  the  proposal  piusuant  to 
section  19(b)(3)(A)  of  die  Act,"  and  Rule 
19b— 4(f)(6)  thereunder,^  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  reestablish 
on  a  six-month  pilot  basis  paragraph  (j) 
to  Amex  Rule  118  (Trading  in  Nasdaq 
National  Market  Seciuities)  and 
Commentary  .05  to  Rule  205  (Manner  of 
Executing  Odd-Lot  Orders)  to  describe 
odd-lot  execution  procedures  applicable 
to  trading  Nasdaq  securities.  The 
previous  six-month  pilot  lapsed  as  9f 
Feljruary  3,  2003,  due  to  Amex's  failure 
to  request  an  extension  before  the 
previous  pilot  program  expired.  Amex  is 
making  no  substantive  changes  to  the 
pilot  program,  other  than  to  reestablish 
it  and  extend  its  operation  through 
December  27,  2003.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  language  is  in  italics. 
***** 

Trading  in  Nasdaq  National  Market 
Secm-ities 

Rule  118.  (a)  through  (i)    No  change. 

(j)  Odd-Lot  Orders — Odd-lot  orders  in 
Nasdaq  National  Market  securities  shall 
be  executed  in  the  following  manner: 


'••  17  CFR  200.30-3(a}(12). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-J. 

=  See  letter  dated  Jime  27,  2003,  from  Geraldine 
M.  Brindisi,  Vice  President  and  Corporate 
Secretary,  Exchange,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission  ("Amendment  No.  1").  In  Amendment 
No.  1 ,  the  Amex  added  language  to  clarify  the 
proposed  rule  change. 

M5  U.S.C.  78s(b)(3)(A). 

=  17CFR240.19b-»(f)(6). 

"The  Amex  provided  the  Commission  with 
written  notice  of  its  intent  to  file  the  proposed  rule 
change  on  May  27,  2003.  The  Exchange  asked  the 
Commission  to  waive  the  30-day  operative  delay. 
See  Rule  19b-4(f)(6)(i:i).  17  CFR  240.19b-4(fl(6)(iii). 
For  purposes  of  calculating  the  60-day  period 
within  which  the  Commission  may  summarily 
abrogate  the  proposed  rule  change  under  Section 
19(b)(3)(C)  of  the  Act,  the  Commission  considers 
the  period  to  have  commenced  on  June  27,  2003, 
the  date  the  Exchange  filed  Amendment  No.  1.  See 
15  U.S.C.  /8s(b)(3)(C). 


(i)  Market  and  Executable  Limit 
Orders — A  market  or  executable  limit 
order  shall  receive  automatic  execution, 
unless  otherwise  provided  herein,  at  the 
price  of  the  qualified  national  best  offer 
(in  the  case  of  an  order  to  buy)  or 
qualified  national  best  bid  (in  the  case 
of  an  order  to  sell)  in  the  security  at  the 
time  the  order  has  been  received  at  the 
trading  post  or  through  the  Amex  Order 
File. 

All  market  and  executable  limit  odd- 
lot  orders  entered  prior  to  the  opening 
of  trading  of  Nasdaq  National  Market 
securities  on  the  Exchange  shall  receive 
automatic  execution  at  the  price  of  the 
first  round-lot  or  Part  of  Round  Lot 
(PRL)  transaction  on  the  Exchange. 

For  purposes  of  this  subparagraph 
(j)(i),  the  qualified  national  best  bid  or 
offer  for  a  Nasdaq  National  Market 
security  shall  mean  the  highest  bid  and 
lowest  offer,  respectively,  disseminated 
(A)  by  the  Exchange  or  (B)  by  another 
market  center  participating  in  the  Joint 
Self-Regulatory  Organization  Plan 
Governing  the  Collection.  Consolidation 
and  Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privileges  Basis 
("Plan");  provided,  however,  that  the 
bid  and  offer  in  another  such  market 
center  will  be  considered  in  determining 
the  qualified  national  best  bid  or  offer 
in  a  stock  only  if  (i)  the  quotation 
conforms  to  the  requirements  of  Rule 
127  ("Minimum  Price  Variations"),  (ii) 
the  quotation  does  not  result  in  a  locked 
or  crossed  market,  (Hi)  the  market  center 
is  not  experiencing  operational  or 
system  problems  with  respect  to  the 
dissemination  of  quotation  information, 
and  (iv)  the  bid  or  offer  is  "firm,"  that 
is.  members  of  the  market  center 
disseminating  the  bid  or  offer  are  not 
relieved  of  their  obligations  with  respect 
to  such  bid  or  offer  under  paragraph 
(c)(2)  of  Rule  llAcl-1  pursuant  to  the 
"unusual  market"  exception  of 
paragraph  (b)(3)  of  Rule  UAcl-l. 

(ii)  Limit  Orders;  Stop  Orders;  Stop- 
Limit  Orders;  Other  Order  Types — 
Unless  otherwise  provided  herein,  non- 
executable limit,  stop,  and  stop-limit 
orders  shall  he  executed  in  accordance 
with  Rule  205,  Parts  A  (2),  A(3).  and 
A(4).  respectively.  Orders  to  buy  or  sell    ' 
"at  the  close ' '  shall  be  filled  at  the  price 
of  the  closing  round-lot  sale  on  the 
Exchange.  An  odd-lot  order  received 
prior  to  the  close  but  not  filled  either 
before  the  close  or  on  the  close  may  be 
filled  after  the  close  in  accordance  with 
the  provisions  of  Rule  205.  Part  C  (1). 

(Hi)  Non-Regular  Way  Trades — Non- 
regular  way  trades  shall  be  effected  in 
accordance  with  the  provisions  of  Rule 
205,  Part  C  (2). 
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(iv)  Locked  anp  Crossed  Market 
Conditions 


(a)  For  market 
orders  entered 
the  national  bes 
locked  market 
and  offer  are  the 
sell  orders  will 
locked  market 


and  executable  limit 
after  the  opening,  when 

bid  and  offer  is  in  a 
condition  (i.e.,  the  bid 

same),  odd-lot  buy  and 
ije  executed  at  that 


p  ice. 
Mt  \rket 


bd 
dii  pi 


auto  matic 


sub oennv i 


(bj  Crossed 
a  crossed  marke ' 
bid  higher  than 
best  displayed 
national  best 
less,  market  and 
will  receive 
mean  of  the  bid 
mean  is  in  a 
price  of  executic^ 
to  the  nearest  $. 
best  displayed 
offer  by  more 
order  will  not 
execution  and  is 
manually  at  the 
condition  no 
accordance  ei 
or  livj(a)  of  this 
appropriate. 

(v)  No  odd-lot 
charged  on  any 
for  non-regular 
under  Rule  118 


1)1 

bd 

thi  m 


rei  :eive 


>  Ion  ge. 
ith(  T 


^vjj  Odd-lot 
National  Market 
to  be  marked  (". 
acceptable  for 
7,  Commentary 
orders. 
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execution  at  the 
md  offer  prices.  If  the 
increment,  the 
would  be  rounded  up 
.  When  the  national 
is  higher  than  the 
$.05,  an  odd-lot 
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to  be  executed 
time  a  crossed  market 
r  exists,  in 

with  subparagraph  (i) 
paragraph  (j),  as 


differential  may  be 
■)dd-lot  orders,  except 
I  vay  trades  effected 
iUiii). 
orlfiers  in  Nasdaq 

securities  are  permitted 
4/jort'V  and  are 

order  types,  and  Rule 
02  shall  apply  to  such 


Manner  of  Execi|ting  Odd-Lot  Orders 

Rule  205 

Commentary 

.01  through  .Oft 

.05  Odd-lot  or  ders 
Market  securitie  > 
accordance  wit! 


No  Change. 
in  Nasdaq  National 
shall  be  executed  in 
Rulell8(j). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 


Statutory  Basis 
Change 
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Exchange  inc 
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any  comments  i 
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or,  the  Proposed  Rule 


ith  the  Commission,  the 
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jiurpose  of  and  basis  for 
e  change  and  discussed 
received  on  the 
lange.  The  text  of  these 
De  examined  at  the 
in  Item  FV  below.  The 
pared  summaries,  set 
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fi(iant  aspects  of  such 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  2,  2002,  the  Commission 
approved  the  Exchange's  proposed  rule 
change  establishing  odd-lot  execution 
procedures  with  respect  to  Nasdaq 
National  Market  securities  pursuant  to 
unlisted  trading  privileges  on  a  six- 
month  pilot  basis. ^  The  proposed  rule 
change  revised  Amex  Rule  118  to  add 
paragraph  (j)  to  describe  procedures 
applicable  to  the  execution  of  odd-lot 
orders.  The  Exchange  modified  its 
systems  in  order  to  provide  automatic 
execution  of  market  and  executable 
limit  orders  in  Nasdaq  National  Market 
securities  of  less  than  100  shares  in  a 
maimer  generally  consistent  with 
procedures  set  forth  in  Amex  Rule  205. 
(Round  lot  orders  (e.g.,  100  shares)  and 
Part  of  Round  Lot  ("PRL")  orders  (e.g., 
175  shares)  are  not  subject  to  the 
automatic  execution  procedures 
applicable  to  odd-lots.)  The  Exchange's 
previous  pilot  program  was  approved  on 
August  2,  2002  for  a  six-month  period 
expiring  February  3,  2003. ^  The 
Exchange  inadvertently  failed  to  request 
an  extension  of  the  pilot  beyond  that 
date,  and  now  proposes  to  reestablish 
these  procedures  on  a  six-month  pilot 
basis.  The  Exchange  believes  that  these 
procedures  have  operated  efficiently 
and  has  received  no  complaints  from 
members  or  the  public  regarding  odd-lot 
executions.  Therefore,  the  Exchange  is 
requesting  that  the  program  be 
reestablished  on  a  six-month  pilot  basis 
while  the  Exchange  assesses  whether  to 
request  that  the  procedures  be 
permanently  approved. 

Under  this  program,  market  and 
executable  odd-lot  limit  orders  to  buy 
(sell)  would  be  executed  at  the  price  of 
the  qualified  national  best  offer  (bid)  at 
the  time  the  order  is  received  at  the 
trading  post  or  through  the  Amex  Order 
File  ("AOF").  Market  and  executable 
limit  orders  entered  before  the  opening 
of  trading  in  Nasdaq  securities  on  the 
Exchange  would  receive  an  execution  at 
the  price  of  the  first  reported  round-lot 
or  PRL  on  the  Amex. 

For  purposes  of  this  provision,  the 
qualified  national  best  bid  or  offer 
would  be  the  highest  bid  and  lowest 
offer  disseminated  by  the  Amex  or  by 
another  market  center  that  is  a 
participant  in  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the 


'  See  Securities  Exchange  Act  Release  No.  46304 
(August  2,  2002),  67  FR  51903  (August  9,  2002) 
(SR-Amex-2002-56). 
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Collection,  Consolidation  and 
Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privileges  Basis. 
The  bid  or  offer  of  such  other  market 
center  would  be  considered  in 
determining  the  qualified  national  best 
bid  or  offer  only  if  it  met  the  conditions 
specified  in  proposed  Rule  118(j)(i), 
including  (i)  that  the  quotation  conform 
to  Amex  Rule  127  (Minimum  Price 
Variations),  that  is.  the  bid  or  offer  be  in 
a  one  cent  increment;  (ii)  that  the 
quotation  not  result  in  a  locked  or 
crossed  market;  (iii)  that  the  market 
center  not  be  experiencing  operational 
or  system  problems  affecting  quotation 
dissemination;  and  (iv)  that  members  of 
the  other  market  center  disseminating 
the  quotations  not  be  relieved  of  their 
obligations  with  respect  to  their 
quotations  pursuant  to  the  "unusual 
market"  exception  of  Commission  Rule 
llAcl-1.^  These  exceptions  are  similar 
to  those  applied  to  execution  of  odd-lots 
in  Amex-listed  securities  under  Amex 
Rule  205,  Commentary  .04. 

Procedures  for  the  execution  of  non- 
executable limit  orders,  stop  orders, 
stop  limit  orders,  other  order  types, 
orders  filled  after  the  close  and  non- 
regular  way  trades  would  be  similar  to 
existing  odd-lot  execution  procedures 
under  Amex  Rule  205  A(2)-A(4),  B  and 
C.  Such  orders  would  be  processed 
manually  and  would  not  be 
automatically  executed. 

Locked  and  Crossed  Market  Conditions 

The  proposed  rule  change,  as 
amended,  would  implement  specific 
procedures  for  automatically  executing 
market  and  executable  limit  odd-lot 
orders  entered  after  the  opening  of 
Amex  trading  in  Nasdaq  securities  when 
the  national  best  bid  and  offer  is  in  a 
locked  market  condition  (i.e.,  bid  is 
equal  to  the  offer)  or  a  crossed  market 
condition  (i.e.,  bid  is  higher  than  the 
offer).  In  the  case  of  a  locked  market, 
market  orders  and  executable  buy  and 
sell  limit  orders  would  be  executed  at 
the  same  price  as  the  locked  price.  In 
the  case  of  a  crossed  market  in  which 
the  bid  is  higher  than  the  offer  by  $.05 
or  less,  market  and  executable  limit        i 
orders  would  be  executed  at  the  mean 
of  the  crossed  bid  and  offer.  If  the  mean 
resulted  in  less  than  $.01,  the  execution 
would  be  rounded  up  to  the  nearest 
$.01. 

Examples: 
(1)  BBO  is  $10.04  to  $10.00,  Market  odd 

lot  order  to  buy  or  sell  eirrives, 

Execute  at  $10.02 


9  17CFR240.11AC1-1. 
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(2)  BBO  is  $10.05  to  $10.00,  Market  odd 
lot  order  to  buy  or  sell  arrives. 
Execute  at  $10.03  ($10,025  is  rounded 
to  $10.03) 

In  the  case  of  a  crossed  market  in 
which  the  bid  is  higher  than  the  offer  by 
more  than  $.05,  an  odd-lot  order  would 
not  be  executed  automaticjdly,  but 
would  be  executed  manually  in 
accordance  with,  as  appropriate,  either 
proposed  Rule  118(j)(i)  {i.e.,  filled  at  the 
price  of  the  next  imcrossed  qualified 
national  bid  or  offer),  or  proposed  Rule 
118(j)(iv)(a)  (i.e.,  at  the  locked  market 
price,  when  the  national  best  bid  and 
offer  is  in  a  locked  market  condition). 
Commentary  .05  to  Amex  Rule  205 
would  be  added  to  reference  the  Rule 
118(j)  odd-lot  procedures. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  provisions  of  section 
6(b)  of  the  Act.io  in  general,  and  furthers 
the  objectives  of  section  6(b)(5) "  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended,  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 


such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  12  and  Rule  19b-4(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  as 
amended,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Tne  Amex  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  Exchange  to  reestablish  its 
odd-lot  execution  procedures  applicable 
to  trading  in  Nasdaq  securities  without 
delay.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.''' 

In  addition,  the  Commission  requests 
that  the  Exchange  report  any  problems 
or  complaints  from  members  and  the 
public  regarding  odd-lot  execution 
procedures  applicable  to  trading  Nasdaq 
securities,  and  that  the  Amex  submit 
any  proposal  to  extend,  or  permanently 
approve,  the  pilot  at  least  two  months 
before  the  expiration  of  the  six-month 
pilot. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v>^itten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-56  and  should  be 
submitted  by  August  12,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-18616  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  801(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-481 61  A;  File  No.  SR- 
NASD-2003-57] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc;  Order  Granting  Approval 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto,  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  To  Amendment 
No.  3  to  the  Proposed  Rule  Change 
Relating  to  Revisions  to  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer  (Form  U-4) 
and  Uniform  Termination  Notice  for 
Securities  Industry  Registration  (Form 
U-5) 

July  16,  2003. 

Correction 

In  Release  No.  34-48161.  issued  on 
July  10,  2003  ("Approval  Order"),  an 
inaccurate  reference  to  Question  14J  of 
the  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  ("Form 
U4")  appeared.  The  Approval  Order's 
Purpose  Section  contained  the 
inaccurate  reference  due  to  a 
typographical,  non-substantive  error  on 
the  part  of  the  National  Association  of 
Securities  Dealers,  fric.  ("NASD")  in  the 
third  amendment  to  the  proposed  rule 
change. '  Specifically,  in  footnote  1 1  of 
the  Approval  Order,  Question  14J  is 
inaccurately  referenced  in  three 
instances,  rather  than  Question  14M. 
The  corrected  text  of  footnote  1 1  of  the 


'"15  U.S.C.  78faj). 
"  15  U.S.C.  78fa))(5). 


•215  U.S.C.  78s(b)(3)(A). 

"17CFR240.19b-4(f)(6). 

'■•  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has  - 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


'n7CFR200.30-3(a)(12). 

•  See  letter  from  Patrice  M.  Cliniecki,  Vice 
President  and  Deputy  General  Counsel.  NASD,  to 
Katherine  A.  England.  Assistant  Director.  Division, 
Commission  (July  1.  2003)  ("Amendment  No.  3") 
(The  Commission  notes  that  ths  NASD 
inadvertently  numbered  Amendment  No.  3  as 
Amendment  No.  1).  In  Amendment  No.  3.  the 
NASD  responded  to  comments  submitted  by  the 
Association  of  Registration  Management  (■'ARM") 
arguing,  primarily,  that  the  information  being 
sought  by  the  additional  questions  being  added  to 
the  Form  U4  was  already  captured  by  pre-existing 
questions  on  the  Form  IJ4  and  that  the  addition  of 
such  questions  would  create  a  monumental 
administrative  burden  for  member  firms. 
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appears  below, 
italics  and  deletions 


Approval  Order 
Additions  are  ii 
are  in  brackets. 

***** 

Footnote  1 1 : 

The  CRD  syst  ;m  will  process  such 
Form  U4  filings  as  follows.  If  a 
registered  person  has  a  "yes"  answer  to 
any  question  in  Questions  14A  through 
[JIM  in  the  Disc  osure  Section  of  the 
Form  U-4  on  or  after  July  14,  the  CRD 
system  will  reqi  lire  that  the  firm  filing 
an  amended  Foi  m  U-4  enter  a  response 
(by  selecting  th(  appropriate  "yes"  or 
"no"  radio  butt(m)  to  new  disclosure 
Question  14D(2   and  also  obtain  a 
completed  Section  15D.  If  those 
questions  are  nc  t  answered,  the  filing 
will  fail  the  CRI I  system  completeness 
check.  For  the  s  ike  of  clarity,  NASD 
notes  that  an  an  endment  to  a  Form  U- 
4  filing  on  or  afl  bf  July  14,  for  the 
purpose  of  addi  ig  a  "yes"  answer  to 
Questions  14A  Ihrough  [JIM,  when 
previously  then  had  been  no  "yes" 
answers,  would  require  the  firm  filing 
the  amendment  to  answer  new 
disclosure  Ques  tion  14D(2)  and  obtain  a 
completed  Sect:  on  15D. 

If  a  registered  person  does  not  have  a 
"yes"  answer  tc  Questions  14A  through 
[J]M  in  the  Disc  osure  Section  of  the 
Form  U— 4,  the  ( IRD  system  will  default 
new  disclosure  Question  14D(2)  with  a 
"no"  response  f  ^r  any  filings  prepared 
for  submission  i  ifter  implementation  of 
the  new  questio  [is,  and  the  firm  will  not 
be  required  to  o  Jtain  a  completed 
Section  15D  for  the  purposes  of 
answering  Question  14D(2).  Form  U-4 
amendments  fil  sd  by  the  firm  for  such 
individuals  wil  not  fail  the 
completeness  ci  leck  due  to  these  new 
questions;  howt  ver.  by  submitting  the 
filing,  firms  wil  be  representing  that 
they  are  filing  "  lo"  answers  to  the  new 
questions,  unle;  s  they  affirmatively 
change  the  "no"  answer  to  "yes"  before 
submitting  the  f  iling.  Similarly,  as 
discussed  abov( ,  registered  persons  who 
have  not  filed  a:  i  amended  Form  U-4 
reporting  credit  [union  regulatory 
proceedings  wiyiin  the  specified  30-day 
period  will  be  c  eemed  to  have 
represented  tha  they  have  not  been  the 
subject  of  any  si  ich  proceedings. 


tior 


For  the  Commits 
Market  Regulat 
authority.'' 

Margaret  H.  McF^rland 
Deputy  Secretary. 
[FR  Doc.  03-1852^ 
BILLING  CODE  801  (M  1 


2  17CFR200.3O-2  a)(12). 


ion.  by  the  Division  of 
pursuant  to  delegated 


Filed  7-21-03;  8:45  am] 
-p 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3525] 

State  of  Florida 

Sarasota  County  and  the  contiguous 
counties  of  Charlotte,  DeSoto,  and 
Manatee  in  the  State  of  Florida 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  that  occurred  June  19  through 
June  30,  2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  15,  2003  and  for 
economic  injury  until  the  close  of 
business  on  April  15,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avall- 

'     able  elsewhere  

5.625 

Homeowners      without      credit 

available  elsewhere 

2.812 

Businesses  with  credit  available 

elsewhere  

5.906 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

2.953 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural     cooperatives     without 
credit  available  elsewhere 


2.953 


The  number  assigned  to  this  disaster 
for  physical  damage  is  352511.  For 
economic  injury,  the  number  is 
9W2800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated;  luly  15.  2003. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  0,3-18582  Filed  7-21-03:  8:45  am] 

BILLING  CODE  8a25-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3523] 

State  of  North  Carolina  , 

Mecklenburg  County  and  the 
contiguous  counties  of  Cabarrus, 
Gaston,  Iredell,  Lincoln,  and  Union  in 
the  State  of  North  Carolina,  and 
Lancaster  and  York  in  the  State  of  South 
Carolina  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  that  occurred  on  June  7-8, 


2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  15,  2003  and  for 
economic  injury  until  the  close  of 
business  on  April  15,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 
The  interest  rates  are: 

1 

Percent 


For  Physical  Damage:  ' 

Homeowners  with  credit  avail- 
able elsewhere  

Homeowners  without  credit 
available  elsewhere 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


5.625 
2.812 
5.906 

2.953 

5.500 

2.953 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  352311  for 
North  Carolina  and  352411  for  South 
Carolina.  For  economic  damage,  the 
numbers  are  9W2600  for  North  Carolina 
and  9W2700  for  South  Carolina. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  15,  2003. 
Hector  V.  Barreto, 
Administrator. 
|FR  Doc.  03-18583  Filed  7-21-03;  8:45  am] 

BILLING  CODE  802^-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3528] 

State  of  Ohio 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  15,  2003, 1 
find  that  Auglaize,  Darke,  Logan, 
Mercer,  Shelby,  and  Van  Wert  Counties 
in  the  State  of  Ohio  constitute  a  disaster 
area  due  to  damages  caused  by  severe 
storms  and  flooding  occurring  on  July  4, 
2003  and  continuing.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  September  15,  2003  and 
for  economic  injury  until  the  close  of 
business  on  April  15,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
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2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Allen, 
Champaign,  Hardin,  Miami, 
Montgomery,  Paulding,  Preble,  Putnam, 
and  Union  in  the  State  of  Ohio;  and 
Adams,  Allen.  Jay,  Randolph,  and 
Wayne  in  the  State  of  Indiana. 

The  interest  rates  are: 

1 

!    Percent 


For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

1 

5.625 

Homeowners      without     credit 
available  elsewhere 

2.812 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

5.906 
2.953 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

5.500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  352811.  For 
economic  injury,  the  numbers  are 
9W4200  for  Ohio  and  9W43't)e  for 
Indiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  16.  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  03-18581  Filed  7-21-03;  8:45  am] 

BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #351 2,  Amdt.  #4] 
State  of  West  Virginia 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security,  Federal  Emergency 
Management  Agency,  effective  July  14, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Monongalia 
County  in  the  State  of  West  Virginia  as 
a  disaster  area  due  to  damages  caused 
by  severe  storms,  flooding,  and 
landslides  that  occurred  June  11,  2003, 
and  continuing. 

In  addition,  applications  for  economic 
injiu^  loans  from  small  businesses 
located  in  the  following  contiguous 


counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Marion,  Preston,  Taylor,  and 
Wetzel  Coimties  in  the  State  of  West 
Virginia;  and  Fayette  and  Greene 
Counties  in  the  Commonwealth  of 
Pennsylvania. 

The  economic  injury  number  for 
Permsylvania  is  9W4000. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  20,  2003,  and  for  economic 
injur>'  the  deadline  is  March  22,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  15,2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  03-18584  Filed  7-21-03;  8:45  am] 
BILLING  CODE  8025-41 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Protocol  to  the  Agreement  Between 
the  United  States  and  the  Netherlands 
on  Social  Security;  Entry  Into  Force 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Commissioner  of  Social 
Security  gives  notice  that  on  May  1, 
2003,  a  protocol  entered  into  force 
which  amends  the  Social  Security 
agreement  between  the  United  States 
and  the  Netherlands  that  has  been  in 
effect  since  November  1,  1990.  The 
protocol,  which  was  signed  on  August 
30,  2001,  was  concluded  pursuant  to 
requirements  in  42  U.S.C.  433. 

The  protocol  updates  and  clarifies 
several  provisions  in  the  original  U.S.- 
Netherlands Social  Security  agreement 
to  take  account  of  changes  in  Dutch  law. 
Its  primary  purpose,  however,  is  to 
permit  payment  of  the  Netherlands 
children's  allowance  while  the  qualified 
recipient  or  the  child  lives  in  or  visits 
the  United  States. 

Individuals  who  wish  to  obtain  copies 
of  the  protocol  and  the  revised 
agreement  or  want  general  information 
about  the  protocol's  provisions  may 
write  to  the  Social  Security 
Administration,  Office  of  International 
Programs,  Post  Office  Box  17741, 
Baltimore,  Maryland  21235-7741.  The 
Social  Security  Web  site  at  http:// 
www.socialsecurity.gov/intemationaI 
also  includes  the  text  of  the  revised 
agreement.  Anyone  who  wants 
information  about  the  Netherlands 
children's  allowance  should  write  to 


Sociale  Verzekeringsbank,  Postbus  576, 
9700  AN  Groningen,  The  Netherlands. 

Dated:  July  15,  2003. 
(o  Anne  B.  Barnhart, 

Commissioner  of  Social  Security. 

IFR  Doc.  03-18559  Filed  7-21-03:  8:45  am] 

BILUNG  CODE  4191-02-U 


DEPARTMENT  OF  STATE 


[Public  Notice  4355] 

Notice  of  Meeting;  United  States 
International  Telecommunication 
Advisory  Committee:  Preparations  for 
ITU  Development  Meetings 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (ITAC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy,  technical  and  operational 
issues  with  respect  to  international 
telecommunications  development 
bodies  such  as  the  International 
Telecommunication  Union. 

The  ITAC  will  meet  to  prepare  for  the 
September  2-11  meeting  of  the  FTU-D, 
Study  Groups  1  and  2.  Geneva, 
Switzerland.  Schedule  meeting  date  is 
Tuesday  August  5,  lOam-1200  noon  at 
the  Department  of  State  in  Room  2533- 
A. 

Members  of  the  public  will  be 
admitted  to  the  extent  that  seating  is 
available,  and  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Entrance  to  the  Department 
of  State  is  controlled.  People  intending 
to  attend  the  meeting  should  send  their 
clearance  data  by  fax  to  (202)  647-7407 
or  email  to  worsleydm@state.gov  not 
later  than  24  hours  before  the  meeting. 
Please  include  the  name  of  the  meeting, 
your  name,  social  security  number,  date 
of  birth  and  organizational  affiliation. 
One  of  the  following  valid  photo 
identifications  will  be  required  for 
admittance:  U.S.  driver's  license  with 
your  picture  on  it,  U.S.  passport,  or  U.S. 
Government  identification.  Directions  to 
the  meeting  location  and  on  which 
entrance  to  use  may  be  determined  by 
calling  the  ITAC  Secretariat  at  202  647- 
2592  or  e-mail  to  worsleydm@state.gov. 

Dated:  July  15,  2003. 
Doreen  McGirr, 

Director,  Telecommunication  Development, 

Department  of  State. 

(FR  Doc.  03-18622  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4710-45-P 
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DEPARTMENT  OF  STATE 

[Public  Notice  #4405] 

Notice  of  Meetings:  United  States 
International  Teiecommunication 
Advisory  Committee  Preparations  for 
Various  Telecommunication 
Standardizatiop  Meetings  Second  Half 
of  2003 


The  Departirient 
meetings  of  the 


Telecommimic  ition 
Committee  (ITjj^C) 
Committee  is 
on  policy,  tech^iical 
issues  with 
telecommunicaltions 
bodies  such  as 
Telecommuni 

The  IT  AC  wi 
throughout  the 
prepare  for  vartous 
Telecommunici  ition 
Study  Group  msetings 
locations  of 
announced  via 
servers)  identif^d 
join  these  refl 
message  identify 
join  to  itac®sta  e 

TSAG  Prepantions 
meet  July  31 
30  and  October 
November  10-ll4 
Telecommunic!  tion 


Iml.  St 


held 
time 
annount  ed 


Group  (TSAG). 
diese  meetings 
the  reflector  list 
t@alinsntsa. 

ITU-T  Study 
The  ITAC  will 
the  Washington 
the  next  ITU-T 
which  is  to  be 
Location  and 
will  be 

sganumberinga 
almsntsa 

ITU-T  Study 
The  ITAC  wilf 
September  10, 
to  prepare  for 
Group  3  meetini ; 
from  November 
time  for  these 
aimounced  on 
sga@almsntsa. 

ITU-T  Study 
The  ITAC  will 
prepare  for  the 
9  meeting,  w 
January  15-24 
for  diis  ITAC 
annoiuiced  on 
sgd@almsntsa 

ITU-T  Study 
preparations: 


of  State  announces 
U.S.  International 
Advisory 
The  purpose  of  the 
advise  the  Department 
and  operationeil 
to  international 
standardization 
he  International 
c  ition  Union  (ITU). 
1  meet  periodically 
second  half  of  2003  to 
ITU 

Standardization 
.  Times  and 
meetings  will  be 
iie  e-mail  reflectors  (list 
below.  People  may 
by  sending  a 
■ing  the  list  they  wish  to 
gov. 

:  The  ITAC  will 
S<  ptember  3,  September 
22  to  prepare  for  the 
meeting  of  the  ITU-T 
Sector  Advisory 
vocation  and  times  for 
vill  be  announced  on 


the  !e 


ec  tors 


itac- 


state.gov. 
Group  2  preparations: 
ipeet  October  7,  2003  in 
DC  area  to  prepare  for 
Study  Group  2  meeting, 
from  October  21-31. 
for  this  ITAC  meeting 
on  the  reflector  list 
({hoc® 
Imlist.  state.gov. 

jroup  3  preparations: 
r  leet  on  August  6, 
C  October  8  and  October  29 
the  next  ITU-T  Study 
which  is  to  be  held 
17-21.  Location  and 
n  AC  meetings  will  be 
ti  le  reflector  list 
hilist  state.gov. 

jroup  9  preparations: 
r  leet  December  9  to 
liext  ITU-T  Study  Group 
/hie  1  is  to  Be  held  from 
;  004.  Location  and  time 
minting  will  be 
tl  le  reflector  list 
h  ilist.state.gov. 
'  jroup  11  and  15 
Tqe  ITAC  will  meet  on 


August  8,  2003  at  the  Sheraton  Colorado 
Springs  Hotel,  2886  S.  Circle  Drive. 
Colorado  Springs,  Colorado  90906, 
telephone  (719)  576-5900  to  prepare  for 
the  ITU  Study  Group  11  meeting  to  be 
held  September  1-12,  2003  and  for  the 
ITU-T  Study  Group  15  meeting  to  be 
held  October  21-31,  2003.  The  U.S. 
ITAC  meeting  will  begin  30  minutes 
after  closure  of  the  TlAl/TlPl/TlSl 
Plenaries.  Persons  planning  to  attend 
the  August  8  U.S.  ITAC  meeting  should 
give  their  names  and  organization  not 
later  than  August  4  to  Marcie 
Geissinger,  marciegeissinger@msn.com 
or  (303)  499-2145.  The  agenda  for  the 
August  8,  2003  meeting  will  be 
announced  on  the  reflector  list 
sgb@almsntsa.lmlist.state.gov. 

ITU-T  Study  Group  15  and  4 
preparations:  The  ITAC  will  meet  on 
September  19,  2003  at  the  Marriott 
Hartford  Farmington,  15  Farm  Springs 
Road,  Farmington,  Connecticut  06032, 
telephone  (860)  678-1000  or  (800)  228- 
9290  to  prepare  for  the  ITU-T  Study 
Group  15  meeting  to  be  held  from 
October  21-31,  2003  and  the  ITU-T 
Study  Group  4  meeting  to  be  held  from 
October  27-November  7,  2003.  The 
ITAC  meeting  will  begin  30  minutes 
after  the  closure  of  the  TlXl  Plenary. 
Persons  planning  to  attend  the 
September  19  U.S.  ITAC  meeting  should 
give  their  name  and  organization  not 
later  than  September  16  to  Marcie 
Geissinger,  marciegeissinger@msn.com 
or  at  (303)  499-2145.  The  agenda  for  the 
September  19  meeting  will  be 
announced  on  the  reflector  list 
sgb@almsntsa.Imlist.state.gov. 

ITU-T  Study  Group  12  preparations: 
The  ITAC  will  meet  August  27  to 
September  8,  2003  via  e-mail  on  the 
reflector  list  sga@almsntsa. 
lmlist.state.gov  to  prepare  for  the  ITU- 
T  Study  Group  12  meeting  to  be  held 
from  September  22-30.  Originators  must 
post  their  contributions  to  the  reflector 
by  August  27,  2003;  comments  on  the 
documents  must  be  posted  to  the  same 
address  by  September  2;  originators' 
responses  must  be  posted  by  September 
4,  and  final  action  will  be  posted  by  the 
Department  of  State  no  later  than 
September  8,  2003.  If  necessary,  this 
meeting  may  be  continued  through  a 
later  date  via  e-mail  or  conference  call, 
as  announced  on  the  reflector. 

ITU-T  Study  Group  17  preparations: 
The  ITAC  will  meet  August  14-27  via 
e-mail  on  the  reflector  list 
sgd@almsntsa.lmlist.state.gov  to  prepare 
for  the  ITU-T  Study  Group  17  meeting 
to  be  held  from  September  10-19. 
Originators  must  post  their 
contributions  to  the  reflector  by  August 
14,  2003;  comments  on  the  dociunents 


must  be  posted  to  the  same  address  by 
August  21;  originators'  responses  must 
be  posted  by  August  25,  and  final  action 
will  be  posted  by  the  Department  of 
State  no  later  than  August  27.  If 
necessary,  this  meeting  may  be 
continued  through  a  later  date  via  e- 
mail  or  conference  call,  as  annoimced 
on  the  reflector. 

ITU-T  Special  Study  Group 
preparations:  The  ITAC  will  meet 
October  6-17,  2003  via  e-mail  on  the 
reflector  list  "sgd-ssg@almsntsa. 
lmlist.state.gov"  to  prepare  for  the  ITU- 
T  Special  Study  Group  (IMT2000  and 
beyond)  meeting  to  be  held  ft-om 
November  17-21,  2003.  Originators 
must  post  their  documents  tp  the 
reflector  by  October  6;  comments  on  the 
documents  must  be  posted  to  the  same 
address  by  October  10;  originators' 
responses  must  be  posted  by  October  15, 
and  final  action  will  be  posted  by  the 
Department  of  State  no  later  than 
October  17.  If  necessary,  this  meeting 
may  be  continued  through  a  later  date 
via  e-mail  or  conference  call,  as 
announced  on  the  reflector. 

CITEL  PCC  I  Group  Preparations:  The 
ITAC  will  meet  on  August  7,  2003,  and 
September  9,  2003  to  prepare  for  the 
next  CITEL  PCC  I  meeting.  Location  and 
times  for  these  meetings  will  be 
aimounced  on  the  reflector  list  PCCI- 
CITEL@almsntsa.lmlist.state.gov. 

Members  of  the  public  will  be 
admitted  to  the  meetings  to  the  extent 
that  seating  is  available,  and  may  join  in 
the  discussions,  subject  to  the 
instructions  of  the  Chair.  Entrance  to  the 
Department  of  State  is  controlled; 
people  intending  to  attend  a  meeting  at 
the  Department  of  State  should  send 
their  clearance  data  by  fax  to  (202)  647- 
7407  or  e-mail  to  worsleydm@state.gov 
not  later  than  24  hours  before  the 
meeting.  Please  include  the  name  of  the 
meeting,  your  name,  social  security 
number,  date  of  birth  and  organizational 
affiliation.  One  of  the  following  valid 
photo  identifications  will  be  required 
for  admittance:  U.S.  driver's  license 
with  your  picture  on  it,  U.S.  passport, 
or  U.S.  Government  identification. 
Directions  to  the  meeting  location  may   • 
be  obtained  by  calling  the  ITAC 
Secretariat  at  202  647-2592  or  e-mail  to 
ivorsleydm@state.gov. 

Dated:  July  17,  2003. 
Marian  Gordon, 

Director.  Telecommunication  &■  Information 

Standardization,  Department  of  State. 

(FR  Doc.  03-18721  Filed  7-21-03;  8:45  am] 
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STATE  JUSTICE  INSTITUTE 

Notice  of  Public  Meeting;  State  Justice 
Institute  Board  of  Directors  Meeting 

Date:  Saturday,  July  26,  2003,  9  a.m.- 
5  p.m. 

Place:  El  Caribe  Room,  Ritz  Carlton 
San  Juan,  6961  Avenue  of  the 
Goverauis,  Carolina,  Puerto  Rico. 

Matters  to  be  Considered: 
Consideration  of  proposals  submitted 
for  Institute  funding  and  internal 
Institute  business. 

Portions  Open  to  the  Public:  AH 
portions  other  than  personnel  matters 
and  Board  committee  meetings. 

Portions  Closed  to  the  Public: 
Discussion  of  internal  personnel  matters 
and  Board  committee  meetings. 

Contact  Person:  David  Tevelin, 
Executive  Director,  State  Justice 
Institute,  1650  King  Street,  Suite  600, 
Alexandria,  VA  22314,  (703)  684-6100 
x214. 

David  I.  Tevelin, 

Executive  Director. 

[FR  Doc.  03-18681  Filed  7-18-03;  10:06  am] 

BILUNG  CODE  682(>-SC-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Senior  Executive  Service  Performance 
Review  Boards  Memt)ershiip 

agency:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  Performance  Review 
Board  (PRB)  Appointments. 

summary:  dot  publishes  the  names  of 
the  persons  selected  to  serve  on  the 
various  Departmental  PRBs  as  required 
by  5  U.S.C.  4314(c)(4). 
FOR  FURTHER  INFORMATION  CONTACT:  Mari 
Barr  Santangelo,  Deputy  Assistant 
Secretary  for  Administration,  (202)  366- 
2332. 

SUPPLEMENTARY  INFORMATION:  The 
persons  named  below  have  been 
selected  to  serve  on  one  or  more 
Departmental  PRBs. 

Issued  in  Washington,  DC,  on  July  15, 
2003. 
Mart  Barr  Santangelo, 

Deputy  Assistant  Secretary  for 
Administration. 

Federal  Railroad  Administration 

Jane  H.  Bachner,  Deputy  Associate 
Administrator  for  Industry  and 
Intermodal  Policy,  Federal  Railroad 
Administration. 

Mark  Yachmetz,  Associate 
Administrator  for  Railroad 


Development,  Federal  Railroad 
Administration. 

Margaret  Reid,  Associate 
Administrator  for  Administration  and 
Finance,  Federal  Raihoad 
Administration. 

Christopher  W.  Strobel,  Assistant  to 
the  Secretary  for  Policy,  Office  of  the 
Secretary. 

Judy  Kaleta,  Senior  Counsel  for 
Dispute  Resolution,  Office  of  the 
Secretary. 

Delmas  Johnson,  Associate 
Administrator  for  Administration, 
National  Highway  Traffic  Safety 
Administration. 

Jerry  Hawkins,  Director,  Office  of 
Human  Resources,  Federal  Highway 
Administration. 

Federal  Transit  Administration 

Barbara  A.  Sisson,  Associate 
Administrator  for  Research, 
Demonstration  and  Innovation,  Federal 
Transit  Administration. 

Drucella  A.  Andersen,  Deputy 
Assistant  Administrator  for  Public 
Affairs,  Federal  Aviation 
Administration. 

Thomas  Herlihy,  Assistant  General 
Counsel  for  Legislation,  Office  of  the 
Secretary. 

Linda  J.  Washington,  Deputy 
Assistant  Secretary  for  Administration, 
Office  of  the  Secretary. 

Office  of  the  Inspector  General 

Thomas  J.  Bondurant,  Assistant 
Inspector  General  for  Investigations, 
Department  of  Justice. 

Michael  Phelps,  Deputy  Assistant 
Inspector  General  for  Auditing, 
Department  of  Housing  and  Urban 
Development. 

Judith  J.  Gordon,  Assistant  Inspector 
General  for  Systems  Evaluation, 
Department  of  Commerce. 

Dermis  Duquette,  Deputy  Inspector 
General  for  Audit  Services,  Department 
of  Health  and  Human  Services. 

Adrienne  Rish,  Assistant  Inspector 
General  for  Investigations,  Agency  for 
International  Development. 

Joseph  R-t  Willever,  Deputy  Inspector 
General,  Office  of  Personnel 
Management. 

Elissa  Karpf,  Assistant  Inspector 
General  for  Planning,  Analysis,  & 
Results,  Environmental  Protection 
Agency. 

Gregory  S.  Seybold,  Assistant 
Inspector  General  for  Investigations, 
Department  of  Agricultiue. 

Carol  L.  Levy,  Assistant  Inspector 
General  for  Investigations,  Defense 
Criminal  Investigative  Service. 


National  Highway  Traffice  Safety 
Administration 

Marilena  Amoni,  Associate 
Administrator  for  Program  Development 
and  Delivery,  National  Highway  Traffic 
Safety  Administration. 

Joseph  Kanianthra,  Associate 
Administrator  for  Applied  Research, 
National  Highway  Traffic  Safety 
Administration. 

Noble  Bowie,  Director,  Office  of 
PI  aim  ing  and  Consumer  Standards, 
National  Highway  Traffic  Safety 
Administration. 

Susan  McLaughlin,  Director,  Office  of 
Communications  and  Consumer 
Information,  National  Highway  Traffic 
Safety  Administration. 

Neil  Eisner,  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Office  of  the  Secretary. 

Federal  Highway  Administration 

Arthur  Hamilton,  Associate 
Administrator  for  Federal  Lands 
Highway,  Federal  Highway 
Administration. 

Charles  Nottingham)  Associate 
Administrator  for  Policy,  Federal 
Highway  Administration. 

Gene  Fong,  Director  of  Field 
Services — East,  Federal  Highway 
Administration. 

Michael  J.  Vecchietti,  Associate 
Administrator  for  Administration, 
Federal  Highway  Administration. 

Charlotte  Adams,  Associate 
Administrator  for  Planning.  Federal 
Transit  Administration. 

Kenneth  Weinstein,  Associate 
Administrator  for  Enforcement,  National 
Highway  Traffic  Safety  Administration. 

Maritime  Administration 

Robert  B.  Ostrom,  Chief  Counsel, 
Maritime  Administration. 

Eileen  Roberson,  Associate 
Administrator  for  Administration, 
Maritime  Administration. 

James  E.  Caponiti,  Associate 
Administrator  for  National  Security, 
Maritime  Administration. 

Jean  E.  McKeever,  Associate 
Administrator  for  Shipbuilding, 
Maritime  Administration. 

Jerry  A.  Hawkins,  Director,  Office  of 
Human  Resources,  Federal  Highway 
Administration.  . 

Office  of  the  Secretary,  Bureau  of 
Transportation  Statistics 

Sean  M.  Moss,  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Secretary. 

William  J.  Chang,  Associate  Director 
for  Information  Systems,  Bureau  of 
Transportation  Statistics. 

Phyllis  F.  Scheinberg,  Deputy 
Assistant  Secretary  for  Budget  and 
Programs,  Office  of  the  Secretary. 
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Paul  Gretch, 
International 
Secretary. 

Randall  Bennett 
Aviation  and 
Office  of  the 

Roberta  D. 
Counsel  for 
and  General 
Secretary. 

Patricia  A. 
of  Transportatibn 
of  the  Secretary 

Delmas  John 
Administrator 
National  High 
Administration. 

Jean  E.  McKejever 
Administrator 
Maritime  Admin 


Director,  Office  of 
4viation,  Office  of  the 

,  Director,  Office  of 
International  Economics, 
Secretary. 

Gibel,  Assistant  General 
Environmental,  Civil  Rights, 
Laiw,  Office  of  the 
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Pi  ospe: 


ri.  Director,  Office 
and  Facilities,  Office 


i  on,  Associate 
or  Administration, 
\|ay  Traffic  Safety 


Associate 
or  Shipbuilding, 
istration. 


Research  and  Special  Programs 
Administratioi: 


f(ir' 


Terry  T.  Sheldon 
Information 
Carrier  Safety 

Brian  McLaug  hi 
Administrator 
National  High 
Administration 

Jackie  Glass 
National  High 
Administration 

Marilena 
Administrator 
and  Delivery.  Nitional 
Safety  Administration 

Arthur  Hamilton 
Administrator 
Highway,  Federal 
Administration 

Bruce  J.  Carltcjn 
Administrator 
International  Tr^de 
Administration 


f(r 


[FR  Doc.  03-1860! 
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d.  Associate 

r  Pipeline  Safety, 

ecial  Programs 


Stacy  L.  Ger 
Administrator 
Research  and  S 
Administration 

Sean  M.  Mosi,  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Secretary. 

Patricia  A.  Pr  jsperi.  Director,  Office 
of  Transportatic  n  and  Facilities,  Office 
of  the  Secretary 

Roberta  D.  Ga  bel,  Assistant  General 
Counsel  for  Environmental,  Civil  Rights, 
and  General  La^v,  Office  of  the 
Secretary. 

James  J.  Zok,  \ssociate  Administrator 
for  Financial  Aj  provals  and  Cargo 
Preference,  Mar  time  Administration. 

Federal  Motor  Carrier  Safety 
Administration 


Director,  Office  of 
Management,  Federal  Motor 
Apministration. 

in.  Senior  Associate 
Traffic  Injury  Control, 
Traffic  Safety 


iwiy 


mbn.  Chief  Counsel, 
iwi  ly  Traffic  Safety 


Amc  ni,  Associate 


Program  Development 
Highway  Traffic 

Associate 
Federal  Lands 
Highway 

,  Associate 
Policy  and 
Maritime 
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DEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-42] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  sections  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  July  17, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-12734. 

Petitioner:  Aerovias  Nacionales  De 
Columbia  SA. 

Section  of  14  CFR  Affected:  14  CFR 
part  145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Avianca  to 
substitute  the  calibration  standards  of 
the  Physikalish-Technische 
Bundesanstalt,  the  national  standards 
organization  of  Germany,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  when  testing  its  Hocherl 
and  Hackl  GmbH  electronic  load  testing 
equipment.  Gmnt,  7/01/2003, 
Exemption  No.  8082. 

Docket  No.:  FAA-2003-14893. 

Petitioner:  Mr.  Michael  Dickerson,  Jr. 

Section  of  14  CFR  Affected:  14  CFR 
part  65.71(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  eligibility  for 
a  mechanic  certificate  and  associated 
ratings,  even  though  the  petitioner  is 
hearing  impaired  and  unable  to  speak 


the  English  language.  Grant.  6/24/2003, 
Exemption  No.  8079. 

Docket  No.:  FAA-2003-14797. 

Petitioner:  Kawasaki  Heavy 
Industries,  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
part  145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kawasaki  to  use 
the  measurement  standards  of  the 
National  Research  Laboratory  of 
Metrology  and  the  Electrotechnical 
Laboratory,  Japan's  national  standards 
organizations,  instead  of  the 
measurement  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  to  calibrate  its  test  and 
inspection  equipment.  Grant,  7/01/ 
2003,  Exemption  No.  8081. 

Docket  No.:  FAA-2003-14756. 

Petitioner:  Capitol  Wings  Airline,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
part  145.37(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Capitol  Wings 
Airline,  Inc.,  doing  business  as 
Bergstrom  Airmotive,  Inc.,  to  qualify  for 
a  part  145  repair  station  certificate 
without  having  suitable  permanent 
housing  for  at  least  one  of  the  heaviest 
aircraft  within  the  weight  class  for  the 
rating  it  seeks.  Grant,  7/01/2003, 
Exemption  No.  8083. 

[FR  Doc.  03-18626  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  195:  Flight 
Information  Services  Communications 
(FISC) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  195  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  195:  Flight 
Information  Services  Communications 
(FISC). 

DATES:  The  meeting  will  be  held  August 
12-14,  2003,  starting  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street  NW., 
Washington,  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
h  ttp  ://www.  rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
195  meeting.  The  agenda  will  include: 

•  August  12: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Approxal  of 
Agenda,  Approval  of  Minutes,  Review 
of  Action  Items) 

•  Review  and  Disposition — Final 
Review  and  Comment  (FRAC) 
comments  on  draft  DO-267A,  Minimum 
Aviation  System  Performemce 
Standards,  (MASPS)  for  Flight 
Information  Services — Broadcast  (FIS- 
B)  Data  Link 

•  August  13: 

•  Continue  Review  and  Disposition  of 
FRAC  Comments  on  draft  DO-267A 

•  August  14: 

•  Continue  Review  and  Disposition  of 
FRAC  comments  on  draft  DO-267A 

•  Approve  final  draft  DO-267A  and 
forward  to  RTCA  Program  Management 
Committee 

•  Closing  Plenary  Session  (Review 
Action  Items;  Discussion  of  Future 
Workplan,  Other  Business,  Date  and 
Place  of  Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  July  11, 
2003. 
Janice  L.  Peters, 

FAA  Special  /Assistant,  RTCA  Advisory 
Committee. 

[FRDoc.  03-18629  Filed  7-21-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Hartsfield 
Atlanta  International  Airport,  Atlanta 
GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites'public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Hartsfield  Atlanta  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 


Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  21,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  District  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-260,  College  Park,  Georgia  30337- 
2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Art  Bacon, 
Aviation  Business  Manager  of  the  City 
of  AUanta's  Department  of  Aviation  at 
the  following  address:  Art  Bacon, 
Aviation  Business  Manager,  City  of 
Atlanta,  Depaitment  of  Aviation,  P.O. 
Box  20509,  Atlanta,  GA  30320-2509. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Adanta  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Washington,  P.E.,  Program 
Manager,  Atlanta  Airports  District 
Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  Georgia  30337-2747,  Telephone 
Number:  404-305-7143.  The 
application  may  be  revievyed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  ATL  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  if  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  Tuesday,  July  15,  2003,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Atlanta  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  14,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  03-05-U-OO- 
ATL. 

Level  of  the  PFC:  $3.00. 

Charge  effective  date:  May  1,  2005. 

Proposed  charge  expiration  date: 
October  1,  2013. 

Total  estimated  PFC  revenue: 
$353,487,490. 

Brief  description  of  proposed 
project(s):  Airport  Access  Roadway; 


Consolidated  Rental  Car  Facility 
(CONRAC)  Automated  People  Mover 
System. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  when 
enplaning  revenue  passengers  in 
limited,  irregular,  special  service 
operations. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Atlanta's  Department  of  Aviation. 

Issued  in  Atlanta.  Georgia  on  Tuesday,  July 
15,  2003. 
Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  03-18627  Filed  7-21-03;  8:45  am] 
BILUNG  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Southwest  International  Airport,  Fort 
Myers,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fi-om  a  PFC  at  Southwest 
Florida  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tide  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  21,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  5950  Hazeltine  National  Dr., 
Suite  400,  Orlando,  Florida  32822-5024. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Debra 
Lemke,  Senior  Manager — Governmental 
Affairs  of  the  Lee  County  Port  Authority 
at  the  following  address:  16000 


^ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Using  SAE  ARP5S26,  Aircraft  Seat 
Design  Guidance  and  Clarifications,  in 
Seat  Design  Approvals 

agency:  Federal  Aviation 
Administration  (DOT). 

ACTION:  Notice  of  availability  of  final 
policy. 

SUMMARY:  The  FAA  announces  the 
availability  of  the  final  policy 
explaining  how  the  Society  of 
Automotive  Engineers'  (SAE)  Aerospace 
Recommended  Practice  (ARP)  5526, 
Aircraft  Seat  Design  Guidance  and 
Clarifications,  can  be  used  in  seat  design 
approvals. 

DATE:  The  Aircraft  Engineering  Division 
and  the  Transport  Airplane  Directorate's 
seat  design  policy  memorandum 
referencing  SAE  ARP5526  approval  date 
is  June  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Jensen,  FAA,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Technical  Programs  Branch,  Room  835, 
800  Independence  Avenue.  S\V., 
Washington  DC  20591;  telephone:  (202) 
267-8807;  fax:  (202)  267-5340;  e-mail: 
hal.jensen@faa.gov,  or  contact  Jeff 
Gardlin,  FAA,  Transport  Airplane 
Directorate,  Transport  Standards  Staff. 
Airframe  and  Cabin  Safetv  Branch. 
ANM-115. 1601  Lind  Avenue  SW., 
Renton.  WA  98055-4056;  telephone 
(425)  227-2136;  fax  (415)  227-1149;  e- 
mail:  jeff.gardlin@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Recently  the  SAE  published 
ARP5526,' Aircraft  Seat  Design  Guidance 
and  Clarifications.  In  an  effort  to 
streamline  the  certification  of  aircraft 
seats,  the  Aircraft  Engineering  Division, 
in  concert  with  the  Transport  Airplane 
Directorate,  issued  a  June  26,  2003, 
policy  memorandum  recommending 
seat  suppliers  and  seat  installers  use 
SAE  ARP5526  to  the  maximum  extent     ■ 
possible  in  the  design  and  approval  of 
aircraft  seats.  SAE  ARP5526  provides 
clarification  and  documents  existing 
guidance  and  practice  for  complying 
with  some  of  the  requirements  of  the 
Technical  Standard  Orders  (TSO).  and 
the  applicable  certification 
airworthiness  requirements  for  aircraft 
seat  approvals.  Note  that  SAE  ARP5526 
does  not  impose  additional  criteria  to 
show  compliance  to  the  aircraft  seat 
TSOs  or  the  applicable  certification 
requirements. 


How  To  Obtain  Copies 

A  copy  of  the  policy  memorandum 
may  be  obtained  via  the  Internet  at, 
http://\vww.airweb.faa.gov/RGL,  or  by 
contacting  either  person  listed  in  the 
section  titled  FOR  FURTHER  INFORMATION 
CONTACT. 

You  can  buy  copies  of  SAE  ARP5526 
from  SAE  World  Headquarters,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001;  telephone  (877)  606-7323 
(United  States  and  Canada  only),  or 
(724)  776-4970  (outside  the  United 
States  and  Canada),  fax  (724)  776-0790. 
You  can  also  get  copies  through  the  SAE 
Internet  Web  site  at.  http://www.sae.org. 

Issued  in  Washington,  DC,  on  July  14. 
2003. 

David  W.  Hempe, 

Manager,  Aircraft  Engineering  Division, 

Aircraft  Certification  Service. 

[FR  Doc.  03-18516  Filed  7-21-03;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-03-115-31] 

Conducting  Component  Level  Tests  To 
Demonstrate  Compliance 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments.  ■ 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  on 
conducting  component  level  tests  in 
order  to  demonstrate  compliance  with 
the  requirements  of  §  25.785(b)  and  (d). 
DATES:  Send  your  comments  on  or 
before  August  21,  2003. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Cashdollar,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airframe  and  Cabin  Safety  Branch, 
ANM-115,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-2785;  fax  (425)  227-1149;  e- 
mail:  jim.cashdoUar@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.airweb.faa.gov/rgl.  If  you  do 
not  have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


Federal  Register / Vol.  68,  No.  140 /Tuesday,  July  22.  2003 /Notices 


43419 


The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-115- 
31." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  policy  memorandum  provides 
FAA  certification  policy  on  conducting 
compliance  level  tests  in  order  to 
demonstrate  compliance  with  the 
requirements  of  §  25.785(b)  and  (d).  The 
tests  described  herein  provide  a 
standardized  approach  by  which  each 
potentially  injurious  item  located 
within  the  headstrike  zone  can  be 
assessed  for  occupant  injury  potential. 
These  test  methods  are  the  product  of  an 
Aviation  Rulemaking  Advisory 
Committee  recommendation  and  are 
harmonized  with  the  Joint  Aviation 
Authorities  (JAA)  and  Transport 
Canada. 

Issued  in  Renton,  Washington,  on  July  7, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18517  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  No.  ANM-03-115-05] 
No  Smoking  Placards  and  Signs 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  final  policy. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  final  policy  on  no- 
smoking  placards. 


DATES:  This  final  policy  wais  issued  by 
the  Transport  Airplane  Directorate  on 
July  7.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Thompson,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff. 
Airframe  and  Cabin  Safety  Branch, 
ANM-115, 1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-1157;  fax  (425)  227-1149;  e- 
mail:  michael.t.tbompson@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

A  notice  of  proposed  policy  as 
published  in  the  Federal  Register  on 
March  17,  2003  (68  FR  12735).  No 
comments  were  received. 

Background 

The  policy  further  simplifies  the 
certification  process  pertaining  to  the 
requirement  for  no-smoking  placards 
legible  to  each  occupant  seated  in 
compartments  where  smoking  is 
prohibited.  The  FAA  has  determined 
that  a  lighted  sign  can  be  considered  a 
placard  if  it  is  continuously  illuminated 
for  the  occupants.  These  signs  should 
illuminate  without  the  cockpit  or  cabin 
crew  having  to  turn  the  signs  on.  which 
the  airplane's  normal  electrical  power  is 
on  or  by  providing  equivalent  control  of 
the  signs  by  software.  The  policy  allows 
the  signs  to  not  be  operable  by  the  crew 
by  documenting  an  equivalent  safety 
finding. 

The  final  policy  is  available  on  the 
Internet  at  the  following  address: 
http://www.airweb.faa.gov/rgl.  If  you  do 
not  have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Renton,  Washington,  on  July  7, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18519  Filed  7-21-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-03-1 5687;  Notice  1] 

Ford  Motor  Company;  Receipt  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  103 

We  are  asking  for  comments  on  the 
application  by  Ford  Motor  Company 
("Ford")  of  Dearborn,  Michigan,  for  a 


temporary  exemption  from  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
103,  Defrosting  and  Defogging  Systems. 
Ford  asserted  that  compliance  would 
prevent  it  from  selling  a  motor  vehicle 
whose  overall  level  of  safety  is  at  least 
equal  to  that  of  a  non-exempted  vehicle. 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regulations  on  the  subject.  This 
action  does  not  mean  that  we  have  made 
a  judgment  yet  about  the  merits  of  the 
application. 

The  Motor  Vehicle  for  Which  a 
Temporary  Exemption  Is  Sought 

Ford  is  the  manufacturer  of  the 
Lincoln  Town  Car.  This  motor  vehicle  is 
plaimed  to  be  made  available  in  a 
"Ballistic  Protection  Series  (BPS)."  It 
will  be  equipped  with  a  windshield  that 
is  40.68  mm  thick,  as  contrasted  with 
the  standard  Town  Car's  windshield  of 
4.9  mm  thickness.  The  company  related 
that  "this  thickness  and  the  associated 
heat  transfer  properties  are  engineered 
to  provide  protection  from  impacts  by 
certain  rifle  rounds  *   *   *  Ford  does  not 
envision  producing  more  than  300 
Town  Car  BPS  Series  in  any  calendar 
year. 

How  the  Town  Car  BPS  Fails  To 
Comply  With  FMVSS  No.  103 

Paragraph  S4.2  of  FMVSS  No.  103 
establishes  defrosting  requirements  for 
passenger  car  windshields.  Ford  related 
that  "At  this  time  clearance  of  the 
windshield  in  the  time  required  under 
FMVSS  103  S4.2  can  only  be  met  with 
the  usage  of  the  washer  fluid." 

Arguments  Presented  by  Ford 
Demonstrating  That  the  Town  Car  BPS 
Provides  an  Overall  Level  of  Safety  at 
Least  Equal  to  a  Non-Exempted  Motor 
Vehicle 

To  maximize  the  defroster 
performance,  the  special  windshield  of 
the  BPS  is  equipped  with  an  embedded 
electrical  grid.  Ford's  laboratory  tests 
show  that  the  windshield  can,  in  fact,  be 
cleared  within  the  time  required  by  S4.2 
"by  using  both  the  defroster  (including 
the  hot  air  system  and  the  embedded 
electrical  grid  in  the  windshield)  and 
the  windshield  washer  system."  The 
information  provided  with  the  vehicle 
will  advise  the  vehicle  operator  to  use 
the  combined  approach  in  defrosting  the 
windshield.  However,  Ford  anticipates 
that  these  special  purpose  vehicles  are 
more  likely  to  be  garaged  than  parked  in 
the  open,  and  that  the  need  to  operate 
the  defroster  system  will  be  minimal. 
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Arguments  Presented  by  Ford  as  to 
Why  a  Temporary  Exemption  Would  Be 
in  the  Public  Interest  and  Consistent 
With  Objectivas  of  Motor  Vehicle  Safety 
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How  You  May  Comment  on  Ford's 
Application 


If  you  would 
application,  pi 
duplicate 
notice  number 
Management 
Safety  Admini 
400  Seventh 
DC  20590. 


Natic 


ApplicatJon 
No. 


13262-N 


13263-N 


13264-N 


13265-N 


13266-N 


We  shall  consider  all  conunents 
received  before  the  close  of  business  on 
the  date  indicated  below.  Comments  are 
available  for  examination  in  the  docket 
in  room  PL— 401  both  before  and  after 
that  date,  between  the  hours  of  10  a.m. 
and  5  p.m.  To  the  extent  possible,  we 
also  consider  comments  filed  after  the 
closing  date.  We  will  publish  our 
decision  on  the  application,  pursuant  to 
the  authority  indicated  below. 

Comment  closing  date:  August  21, 
2003. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on  July  16,  2003. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-18512  Filed  7-21-03;  8:45  am) 

BILLING  CODE  4910-59-P 


like  to  comment  on  the 
do  so  in  wming,  in 
refer  ing  to  the  do'cket  and 
and  mail  to:  Docket 
onal  Highway  Traffic 
s  [ration,  room  PL-401, 
Stieet,  SW,  Washington, 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety, 
Notice  of  Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B),  notice  is 
hereby  given  that  the  Office  of 

New  Exemptions 


Docket 
No. 


Applicant 


Symmetrlcom,  Inc., 
Beverly,  MA. 


Air  Products  &  Chem- 
ical, Inc.,  Allentown, 
PA. 


Trinity  Manufacturing, 
Inc.,  Hamlet,  NC. 


Aeropres  Corporation 
Shreveport,  LA. 

Luxfer  Gas  Cylinders 
Riverside,  CA. 


Regulafion(s)  affected 


Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  niunber  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  August  21,  2003. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  niunber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400 
75h  Street,  SW.,  Washington,  DC  20590 
or  at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  July  15, 
2003. 

R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials.  Exemptions  and 
Approvals. 


Nature  of  exemption  thereof 


49  CFR  172.400(a), 
172.500,  173.211(a), 
175.3. 


49  CFR  173.192, 
173.201,  173.202, 
173.203,  173.226, 
173.227,  173.301(f), 
173.302(a), 
173.304a(a)(2). 

49  CFR  172.101,  Col  7, 
SP  814,  173.244. 


49  CFR  173.315 


49  CFR  173.301(h), 
173.302(a), 
178.46(a)(4), 
178.46(c)(1). 


To  authorize  the  transportation  in  commerce  of  certain  cesium 
devices  consisting  of  an  inner  cylinder  enclosed  within  an 
outer  stainless  steel,  welded,  hermetically  sealed  cylinder 
containing  Division  4.3  hazardous  materials,  (modes  1,  2,  3, 
4,5) 

To  authorize  the  manufacture,  mark,  sale  and  use  of  non-DOT 
specification,  full  removable  head  salvage  cylinders  for  use  in 
overpacking  damaged  or  leaking  packages  of  pressurized 
and  non-pressurized  hazardous  materials,  (mode  1 ) 


To  authorize  the  transportation  in  commerce  of  non-DOT  speci- 
fication portable  tank  mounted  in  an  ISO  frame  that  complies 
with  the  IMO  Type  5  specification  and  built  to  ASME  Code 
for  use  in  transporting  chloropicrin.  Division  6.1.  (modes  1,  3) 

To  authorize  the  transportation  in  commerce  of  dimethyl  ether, 
in  MC-331  cargo  tanks  with  a  minimum  design  pressure  of 
175  psig.  (mode  1) 

To  authorize  the  manufacture,  marking,  sale  and  use  of  non- 
DOT  specification  hoop  wrapped  composite  cylinder  con- 
forming to  DOT  FRP-2  for  use  in  storing  medical  gases, 
(mode  1) 
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New  Exemptions— Continued 


Application 
No. 

Docket 
No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

13268-N  

Ciba  Speciality  Chemi- 
cals Mcintosh,  At. 

Brenntag  Mid-South, 
Inc.,  Henderson,  KY. 

49  CFR  177.834(i)(3)  ... 
49  CFR  173.301(f)  

To  authorize  an  alternative  attendance  requirement  of  cargo 
tanks  during  loading  and  unloading  of  vanous  classes  of  haz- 
ardous materials,  (mode  1 ) 

To  authorize  the  one-way  transportation  in  commerce  of  anhy- 
drous amonia  in  DOT  specification  cylinders  equipped  with 
emergency  kits  to  prevent  leakage  during  transportation, 
(mode  1) 

13269-N  

(FR  Doc.  03-18607  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  August  6,  2003. 

Address  Comments  To:  Records 
Center,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW.. 
Washington,  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC  on  July  15,  2003. 

R.  Ryan  Posten, 

Exemptions  Program  Officer rOff ice  of 
Hazardous  Materials.  Exemptions  and 
Approvals. 


Application 
No. 

Docket  No. 

Applicant 

Modification  of 
exemption 

7041-M  .... 

Albemarie  Corporation,  Baton  Rouge,  LA  (See  Footnote  1) 

7041 

8723-M  .... 

Dyno  Not)ei,  Inc.,  Salt  Lake  City,  UT  (See  Footnote  2)  

8723 

881 5-M 

Austin  Powder  Company  Cleveland  OH  (See  Footnote  3)  :.. 

8815 

10880-M  .. 

Austin  Powder  Company,  Cleveland,  OH  (See  Footnote  4) 

10880 

10996-M  .. 

Kosdon  Enterprises,  Ventura,  CA  (See  Footnote  5)  

10996 

11494-M 

Atlantic  Research  Corp.  (Auto  Products  Group),  Knoxville,  TN  (See  Footnote  6)  

11494 

12122-M 

RSPA-98-4313 
R.qpA-ni-flfl.ii 

Atlantic  Research  Corn  fAuto  Products  Grouo)  Knoxville  TN  (See  Footnote  7)       

12122 

1 2622-M 

Atlantic  Research  Corp  (Auto  Products  Group)  Knoxville,  TN  (See  Footnote  8)  

12622 

12677-M         RSPA-01-9375 

Austin  Powder  Company  Cleveland  OH  (See  Footnote  9)  

12677 

12698-M         RSPA-01-9fi.'5? 

Integrated  Environmental  Services,  Inc.,  Atlanta,  GA  (See  Footnote  10) 

12698 

^  To  modify  the  exemption  to  authorize  the  transportation  of  a  Division  4.2  and  4.3  material  in  non-DOT  specification  cargo  tanks. 

2 To  modify  the  exemption  to  authorize  the  transportation  of  an  additional  Division  5.1  material  in  motor  vehicles  and  cargo  tanks. 

3To  modify  the  exemption  to  authorize  transportation  by  common  or  contract  carrier  of  certain  Division  1 .5D  explosives  io  a  cement  mixer  type 
motor  vehicle. 

'•To  modify  the  exemption  to  authorize  transportation  by  common  or  contract  carrier  of  certain  Division  1.1,  1.4  and  1.5  explosive  materials  in 
dedicated  loads. 

5  To  modify  the  exemption  to  authorize  the  transportation  of  a  Division  1.4S  material,  when  shipped  in  quantities  and  packagings  authorized  by 
the  exemption. 

*=  To  modify  the  exemption  to  authorize  the  transportation  of  a  Class  9  material  in  a  non-DOT  specification  cylinder  (pressure  vessel)  for  use  as 
a  component  of  an  automobile  vehicle  safety  system. 

'  To  modify  the  exemption  to  authorize  transportation  of  a  Class  9  material  in  a  non-DOT  specification  cylinder  (pressure  vessel)  for  use  as  a 
component  of  an  automobile  vehicle  safety  system. 

8  To  modify  the  exemption  to  authorize  the  transportation  of  a  Class  9  material  by  contract  carrier  motor  vehicle  without  the  required  shipping 
papers  and  placarding. 

9 To  modify  the  exemption  to  authorize  transportation  by  private  carriage  or  contract  carrier  of  certain  Division  1.1,  1.4,  1.5,  5.1  and  Class  8 
materials. 

'OTo  modify  the  exemption  to  authorize  transportation  of  a  Class  4  matenal  in  a  non-DOT  specification  salvage  cylinder  for  overpacking  dam- 
aged or  leaking  cylinders. 
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BtUJNG  CODE  491(-eO-M 


DEPARTMErff  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34076] 

Los  Angeles  to  Pasadena  Blue  Line 
Construction  Authority  d/b/a  Los 
Angeles  to  Pasadena  Metro 
Construction  Authority — Acquisition 
Exemption — Los  Angeles  County 
Metropolitan  Transportation  Authority 

Los  Angelesjto  Pasadena  Blue  Line 
Construction  Authority  d/b/a  Los 
Angeles  to  Pasadena  Metro  Construction 
Authority  (Aultiority),i  a  noncarrier,  has 
filed  a  notice  o  '  exemption  under  49 
CFR  1150.31  tc  acquire  a  rail  line  from 
the  Los  Angele  3  County  Metropolitan 
Transportation  Authority  (LACMTA).^ 
The  line  consists  of  20.0  miles  of  rail 
line  between  n  ilepost  104.2  and 
milepost  124.2  on  the  Pasadena 
Subdivision  of  The  Burlington  Northern 
and  Santa  Fe  Riilway  Company  (BNSF), 
in  Los  Angeles  County,  CA.  Authority 
certifies  that  it!  projected  revenues  as  a 
result  of  this  tr  msaction  will  not  exceed 
those  that  wou  d  qualify  it  as  a  Class  III 
rail  carrier. 

Authority  inoicates  that  it  does  not 
intend  to  conduct  freight  or  commuter 
rail  operations  an  the  rail  line.^  that 
those  operatior  s  will  be  conducted  or 
otherwise  prov  ded  by  third  parties," 
and  that  all  rigfcts  and  obligations 
related  to  both  reight  and  passenger 
service  were  re  lerved  to  LACMTA. 

Authority  st^es  in  its  notice  that  the 
consummated  on 
lfe99,  when  it  acquired  the 
line  from  LACMTA.  However,  Authority 
did  not  seek  rej  ulatory  authorization 
until  the  filing  of  this 
notice  on  June  !4,  2003.  Thus,  the 
exemption  bec£  me  effective  on  July  1 , 
2003  (7  days  af  er  the  notice  was  filed). 

If  the  notice  ( ontains  false  or 
misleading  infcrmation,  the  exemption 
is  void  ab  initic .  Petitions  to  revoke  the 
exemption  und  n  49  U.S.C.  10502(6) 


transaction  was 
September  1 


may  be  filed  at 

'  Authority  is  a  pi 
authority  of  the  law  t 

2  LACMTA  is  the 
former  Los  Angeles 
Commission. 

^  Authority  simu 
dismiss  this  notice 
purchased  only 
line.  The  motion 
decision 


*  BNSF  will  condict 
the  Southern  Call 
will  conduct  the 


ifoin 


my  time.  The  filing  of 

blic  agency  existing  under  the 
of  the  State  of  California, 
successor  in  interest  to  the 
[i)unty  Transportation 


il  aneously  filed  a  motion  to 
'exemption,  arguing  that  il  has 
phy  Jical  assets  associated  with  the 
will  be  handled  in  a  separate 


the  freight  operations  and 
ia  Regional  Rail  Authority 
co4imuter  operations. 


a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34076,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Charles  A. 
Spitulnik,  McLeod,  Watkinson  &  Miller, 
One  Massachusetts  Avenue,  NW.,  Suite 
800,  Washington,  DC  20001. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  bttp:// 
www.  stb.  dot.gov. 

Decided:  July  15,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  03-18578  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  4915-00-(> 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network;  Proposed  Collection; 
Comment  Request;  Money  Services 
Business  Survey 

AGENCY:  Financial  Crimes  Enforcement 

Network,  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  has  been  engaged 
in  a  multi-year  education  program  to 
disseminate  information  to  the  Money 
Services  Business  ("MSB")  industry 
regarding  regulations  that  require  MSBs 
to  register  with  FinCEN,  and  to  file 
Suspicious  Activity  Reports.  MSBs 
include  money  transmitters,  issuers, 
sellers,  and  redeemers  of  money  orders, 
traveler's  checks,  and  stored  value, 
check  cashers,  and  currency  exchangers. 
FinCEN  places  a  high  priority  on 
effective  and  broad-reaching  initiatives 
to  facilitate  the  education  of  MSBs  and 
their  agents  in  their  responsibilities 
under  the  Bank  Secrecy  Act.  FinCEN 
proposes  to  conduct  a  survey  that  is 
intended  to  provide  data  that  can  be 
used  to  evaluate  the  success  of  the  MSB 
education  program,  and  to  measure  the 
extent  to  which  the  MSB  industry's 
knowledge  and  understanding  of  the 
new  regulations  has  changed  since  an 
initial  survey  was  conducted  in 
September,  2001.  The  survey  will 
consist  of  questions  contained  in  the 
September  2001  survey,  as  well  as 
additional  questions  designed  to  gauge 
perceptions  of  the  MSB  education 
program  and  its  overall  effectiveness. 
This  request  for  comments  is  being 


made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  3506(c)(2)(A). 
DATES:  Written  comments  are  welcome 
and  must  be  received  on  or  before 
September  22,  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Chief  Coimsel, 
Financial  Crimes  Enforcement  Network, 
Department  of  the  Treasury,  PO  Box  39, 
Vieima,  Virginia  22183,  Attention:  PRA 
Comments — MSB  Survey.  Comments 
also  may  be  submitted  by  electronic 
mail  to  the  following  Internet  address: 
regcominents@fincen.treas.gov,  with  a 
caption  in  the  body  of  the  text, 
"Attention:  PRA  Conmients — MSB 
Survey." 

Inspection  of  comments.  Comments 
may  be  inspected,  between  10  a.m.  and 
4  p.m.,  in  the  FinCEN  reading  room  in 
Washington,  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202) 354-6400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
requests  for  copies  of  the  September 
2001  survey  and  the  additional 
questions  to  be  asked  in  the  survey  that 
is  the  subject  of  this  notice  should  be 
directed  to:  Anna  Fotias,  Senior 
Regulatory  Compliance  Specialist,  MSB/ 
Casino/IRS  Program  Office,  FinCEN,  at 
(202)  354-6400;  Christine  L.  Schuetz, 
Attorney-Advisor,  FinCEN,  at  (703) 
905-3590. 

SUPPLEMENTARY  INFORMATION: 

Title:  Money  Services  Business 
Program  Response. 

OMB  Number:  New  Collection. 

Abstmct:  Telephone  survey  to  be 
conducted  with  business  owners  and 
managers  in  the  Money  Services 
Business  industry.  Survey  asks 
respondents  to  report  on  awareness  of 
Bank  Secrecy  Act  recordkeeping  and 
reporting  requirements  and  awareness 
of  anti-money  laundering  basics, 
including  how  to  identify  suspicious 
activity. 

Type  of  Review:  New  information 
collection. 

Affected  public:  Business  or  other  for- 
profit  institutions. 

Frequency:  One  time. 

Estimated  number  of  respondents: 
600. 

Estimated  time  per  respondent: 
Fifteen  minutes. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
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information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  July  10.  2003. 
lames  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 
(FR  Doc.  03-18605  Filed  7-21-03:  8:45  am] 

BILUNG  CODE  4810-02-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1998T' 
Public  Law  104-13  (44  U.S.C.     -^^ 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Alcohol  Fuel  Plants  (AFP)  Records, 
Reports  and  Notices. 
DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacx:o 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 


Title:  Alcohol  Fuel  Plants  (AFP) 
Records,  Reports  and  Notices. 

OMB  Number:  1513-0052. 

Form  Number:  TTB  F  5110.75.  ' 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5110/10. 

Abstract:  The  data  for  this 
information  collection  is  necessary  to 
determine  what  persons  are  qualified  to 
produce  alcohol  for  fuel  purposes  and  to 
identify  such  persons.  It  is  also  needed 
to  account  for  distilled  spirits  produced, 
verify  its  proper  disposition,  keep 
registrations  current  and  evaluate 
permissible  variations  from  prescribed 
procedures.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Nuinber  of  Respondents: 
871. 

Estimated  Total  Annual  Burden 
Hours:  871. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  15,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-18569  Filed  7-21-03;  8:45  am) 

BILUNG  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Importer's  Records  and  Reports. 

DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes.  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon. 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Importer's  Records  and  Reports. 

OMB  Number:  151 3-0064 . 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5170/1. 

Abstract:  This  recordkeeping 
requirement  concerns  the  records  which 
must  be  maintained  by  the  importer. 
The  records  are  used  by  TTB  to  verify 
that  operations  are  being  conducted  in 
compliance  with  the  law  and  to  ensure 
that  all  taxes  and  duties  have  been  paid 
on  imported  spirits,  thus  protecting  the 
revenue.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Federal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Total  Annual  Burden 
Hours:  251. 
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Request  for  Ci  unments 

Comments  i  ubmitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  i  ;omments  will  become  a 
matter  of  publ  ic  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  c  f  the  functions  of  the 
agency,  includ  ing  whether  the 
information  si  all  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (( )  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  1  lurden  of  the  collection  of 
information  or  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  ( )ther  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  cos  s  and  costs  of  operation, 
maintenance.  <  ud  purchase  of  services 
to  provide  infc  rmation. 


2003. 


Dated:  July  15 
William  H.  Foster, 

Chief.  Regulatioi  \s 
[FR  Doc.  03-185 

BILUNG  CODE  4810  <31-P 


and  Procedures  Division, 
ro  Filed  7-21-03;  8:45  am) 


DEPARTMENlj  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 


Proposed  Col 
Request 

action:  Notice 
comments 


6bacco 
tection; 


Comment 

and  request  for 


summary:  The  Department  of  the 
Treasury,  as  pa  rt  of  its  continuing  effort 
to  reduce  pape  -work  and  respondent 
biwden,  invites  the  general  public  and 
other  Federal  a  ^encies  to  take  this 
opportunity  to  :omment  on  proposed 
and/or  continu  ng  information 
collections,  as  equired  by  the 
Paperwork  Red  uction  Act  of  1995, 
Public  Law  10^-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Ti  ix  and  Trade  Bureau 
within  the  Dep  utment  of  the  Treasmy 
is  soliciting  coi  aments  concerning  the 
Tobacco  Expor  Warehouse,  Records  of 
Operations. 

DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Diiject  all  written  conmients 
to  Linda  Bamei,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INfORyATION  CONTACT: 
Requests  for  ad  litional  information  or 


copies  of  the  fonn(s]  and  instructions 
should  be  directed  to  Kristi  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-6210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tobacco  Export  Warehouse, 
Record  of  Operations. 

OMB  Number:  1513-0070. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5220/1. 

Abstract:  The  records  are  maintained 
at  the  premises  of  the  regulated 
individual  and  are  routinely  used  by 
TTB  personnel  during  field  tax 
compliance  examinations  to  verify  that 
imtaxpaid  tobacco  products  are  not 
being  diverted  to  domestic 
consumption.  This  ensures  that  tax 
revenues  are  protected.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
221. 

Estimated  Total  Annual  Burden 
Hours:  One  (1). 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  15.  2003. 
William  H.  Foster. 

Chief.  Regulations  and  Procedures  Division. 
[FR  Doc.  03-18571  Filed  7-21-03;  8:45  am] 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Biu-eau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Applications  and  Notices, 
Manufactiirers  of  Nonbeverage  Products. 
DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Biu-eau,  650  - 

Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procediu-es  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Applications  and  Notices, 
Manufacturers  of  Nonbeverage  Products. 

OMB  Number:  1513-0072. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5530/1. 

Abstract:  The  reports  are  used  by  TTB 
district  personnel  to  ensure  that  the 
regulated  individuals  will  conduct 
operations  in  compliance  with  the  law 
and  regulations.  The  applications  and 
notices  serve  to  protect  the  revenue  by 
helping  TTB  personnel  in  determining  if 
spirits  on  which  drawback  has  been 
claimed  have  been  diverted  to  beverage 
use.  The  record  retention  requirement 
for  this  information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  has 
been  submitted  for  extension  purposes 
only. 

Type  o/fleWew;  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
640. 
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Estimated  Total  Annual  Burden 
Hours:  640. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  15,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-18572  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Records  of  Things  of  Value  to  Retailers 
and  Occasional  Letter  Reports  From 
Industry  Members  Regarding 
Information  on  Sponsorships, 
Advertisements,  Promotions,  etc..  Under 
the  Federal  Alcohol  Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 


Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION:  Title: 
Records  of  Things  of  Value  to  Retailers 
and  Occasional  Letter  Reports  From 
Industry  Members  Regarding 
Information  on  Sponsorships, 
Advertisements,  Promotions,  etc..  Under 
the  Federal  Alcohol  Administration  Act. 

OMB  Number:  1513-0077. 

Recordkeeping  Requirement  ID 
NumberTTB  REC  5190/1. 

Abstract:  These  records  and 
occasional  letter  reports  are  used  to 
show  compliance  with  the  jirovisions  of 
the  Federal  Alcohol  Administration  Act 
which  prevents  wholesalers,  producers, 
or  importers  from  giving  things  of  value 
to  retail  liquor  dealers,  and  prohibits 
industry  members  from  conducting 
certain  types  of  sponsorships, 
advertising,  promotions,  etc.  The 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
12,665. 

Estimated  Total  Annual  Burden 
Hours:  51. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessar}'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  July  15,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-18573  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Application  For  Extension  of  Time  For 
Payment  of  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristi  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Extension  of 
Time  For  Payment  of  Tax. 

OMB  Number:  1513-0093. 

Form  Number:  TTB  F  5600.38. 

Abstract:  TTB  uses  this  information  to 
determine  if  a  taxpayer  is  qualified  to 
extend  payment  of  tax  based  on 
circumstances  beyond  the  taxpayer's 
control.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 
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Dated:  July  15.  2003. 
William  H.  Foste  r, 

Chief.  Regulatioi^ 
[FRDoc.  03-185 


BILLING  CODE  4810-  31-P 


Federal  Register /Vol.  68,  No.  140 /Tuesday,  July  22,  2003 /Notices 


'Comments:  Comments 
onse  to  this  notice  will 
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whether  the 
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and  Procedures  Division. 
4  Filed  7-21-03;  8:45  am) 


department!  OF  THE  TREASURY 

Alcohol  and  Tqbacco  Tax  and  Trade 
Bureau 

Proposed  Coll^ion;  Comment 
Request 


ACTION:  Notice 
comments. 


md  request  for 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Supporting  Data  For  Nonbeverage 
Drawback  Claims. 

DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washingten,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Supporting  Data  For 
Nonbeverage  Drawback  Claims. 

OMB  Number:  1513-0098. 

Form  Number:  TTB  F  5154.2. 

Abstract:  The  form  substantiates 
nonbeverage  drawback  claims  by 
showing  the  use  of  taxpaid  distilled 
spirits  to  manufacture  nonbeverage 
products.  The  form  is  used  in  TTB 
district  offices  which  verify  that  all 
distilled  spirits  can  be  accounted  for 
and  that  drawback  is  paid  only  in  the 


amount  for  the  purposes  authorized  by., 
law. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
590. 

Estimated  Total  Annual  Burden 
Hours:  3,540. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarijty  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  15,  2003. 
William  H.  Foster, 

Chief.  Regulations  and  Procedures  Division. 
|FR  Doc.  03-18575  Filed  7-21-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2003-0026;  FRL-7521-4] 

Toxic  Chemical  Release  Reporting; 
Alternate  Threstioid  for  Low  Annual 
Reportable  Amounts;  Request  for 
Comment  on  Renewal  Information 
Collection 

Correction 

In  notice  document  03-16584 
beginning  on  page  39071  in  the  jssue  of 


Tuesday,  July  1,  2003,  make  the 
following  correction: 

On  page  39072,  in  the  first  column, 
under  the  heading  DATES,  in  the  third 
and  fourth  lines,  "July  31,  2003"  should 
read,  "September  2,  2003". 

[FR  Doc.  C3-16584  Filed  7-21-03;  8:45  am] 

BILLING  CODE  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.FAA-2003-15299;  Airspace 
Docket  No.  Oa-AWP-9] 

Modification  of  Class  E  Airspace; 
Window  Rock,  AZ 

Correction 

In  rule  document  03-15526  beginning 
on  page  36743  in  the  issue  of  Thursday, 


June  19,  2003  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  36744,  in  §  71.1,  in  the  first 
column,  under  the  heading  "AWP  AZ 
E5  Window  Rock,  AZ  [Revised]  "  in  the 

tenth  line,  "VARTAC"  should  read 
"VORTAC". 

[FR  Doc.  C3-15526  Filed  7-21-03;  8:45  am] 

BILUNG  CODE  1 505-01 -O 


Tuesday, 
July  22,  2003 


®    F=^ 


Part  n  " 

Department  of 
Housing  and  Urban 
Development 

Homeless  Management  Information 
Systems  (HMIS)  Data  and  Technical 
Standards  Notice;  Notice 
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DEPARTMENt  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4848-N-01] 

Homeless  Management  Information 
Systems  (HMIS)  Data  and  Technical 
Standards  Notice 


agency:  Office 
Secretary  for 
Development, 
ACTION:  Notice 


of  the  Assistant 
Community  Planning  and 
iUD. 


summary:  This 
HUD  to  implei|jent 
Management 
(HMIS). 

DATES:  Comment  Due  Date:  September 
22.  2003. 


notice  states  the  intent  of 
Homeless 
Ii  formation  Systems 


ADDRESSES:  Interested 
invited  to  subnjit 
this  notice  to 
of  Special  Needs 
Office  of  the  As  sistant 
Community  Planning 
Room  7262,  Department 
Urban  Develop 
SW..  Washingt 
Comments  shoiild 
docket  number 


cm. 


FOR  FURTHER 

Michael  Roanhi  )use 
Needs  Assistance 
the  Assistant 
Planning  and 
Department  of 


Annual  Pertorman  ;e 
ApplJcation/Comp<  ti 
Application/HOPWA 
Consolidated  Plan  .. 


persons  are 
comments  regarding 
K(ichael  Roanhouse,  Office 
Assistance  Programs. 
Secretary  for 
and  Development, 
of  Housing  and 
nent,  451  Seventh  Street, 
DC  20410-7000. 
refer  to  the  above 
and  title. 


INlfORMATION  CONTACT: 
,  Office  of  Special 
Programs,  Office  of 
ary  for  Community 
Development,  Room  7262, 
Housing  and  Urban 


Secreta 


Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-7000;  telephone 
(202)  708-1226,  ext.  4482  (this  is  not  a 
toll-free  number).  Hearing-  or  speech- 
impaired  individuals  may  access  this 
number  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

This  notice  sets  forth  the 
Department's  intention  to  implement 
Homeless  Management  Information 
Systems  (HMIS).  An  HMIS  is  a 
computerized  data  collection 
application  designed  to  capture  client- 
level  information  over  time  on  the 
characteristics  and  service  needs  of 
homeless  persons.  This  notice  presents 
background  information  on 
Congressional  direction  on  improving 
homeless  data  collection  and  analysis  at 
the  local  and  national  levels  and 
specific  statutorily  based  programmatic 
and  planning  requirements  for 
addressing  homeless  needs.  The  notice 
also  describes  the  benefits  of  developing 
an  HMIS  for:  Homeless  persons;  local 
homeless  assistance  providers;  local 
bodies  that  plan  for  and  coordinate 
homeless  services,  known  as 
Continuums  of  Care  (CbC);  and  national 
policy  makers.  The  notice  provides 
detailed  guidance  on  the  development 
of  data  and  technical  standards  that  will 
allow  local  CoC  to  generate  consistent 


reports  so  that  the  characteristics  of 
homeless  populations  across  the  United 
States  can  be  determined.  The  notice 
also  describes  how  data  are  to  be 
collected  and  safeguarded. 

This  notice  is  being  published  as  a 
draft  to  permit  CoC  planning  bodies, 
homeless  service  providers,  local  and 
state  governments,  advocates,  and 
homeless  clients  an  opportunity  to 
review  and  comment  on  the  proposed 
standards.  The  next  two  sections  lay  out 
Congressional  direction  to  HUD  on 
HMIS  specifically  and  then  on 
homelessness-related  data  collection 
generally. 

It  has  been  determined  in  concert 
with  the  Office  of  Management  and 
Budget  (OMB)  that  the  information 
collection  implicit  in  this  notice 
requires  OMB  clearance.  For  purposes 
of  the  OMB  clearance,  this  notice  will 
serve  as  the  60-day  Federal  Register 
Notice  under  the  Paperwork  Reduction 
Act  of  1995,  as  amended.  The  final 
report  based  on  the  public  comments 
received  on  this  draft  version  will 
include  an  estimate  of  burden  for  all 
potential  users  of  the  Notice.  As  an 
interim  step,  this  draft  version  sets  out 
below  the  existing  HUD  information 
collection  requirements  that  HMIS  will 
support  when  fully  operational  in 
American  conmiunities  and  the 
proposed  paperwork  burden  already 
submitted  to  OMB  for  each: 


Information  collection* 


Report  (Competitive  Programs) 
itive  Homeless  Programs  


Annual  burden 
hours 


200,000 

203,280 

28,625 

549,925 


Support  entire 
collection 


Support  part  of 
collection 


X 
X 
X 


Paperwork  Redi  ction  Act 

The  informati  3n  collection 
requirements  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  niunbers  2506-0145,  2106-0112, 
2506-0133, and  2506-0117, 
respectively.  In  Accordance  with  the 
Paperwork  Reduction  Act  of  1995  U.S.C. 
(44  U.S.C.  350143520),  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

1.1.  Congressional  Direction  on 
Homeless  Management  Information 
Systems  T 

Expressions  01  Congressional  concern 
for  better  homeless  data  collection  and 
analysis  at  both  fhe  local  and  national 
levels  has  result(»d  in  Congressional 


direction  in  conference  smd  committee 
reports  over  the  past  several  years.  The 
Omnibus  Appropriations  Act  of  2003 
(Pub.  L.  108-7,  approved  February  20, 
2003),  provides  money  to  HUD  to 
implement  these  responsibilities.  The 
Act  appropriated  $1,225,000,000  to 
HUD  for  Homeless  Assistance  Grants 
and  specificedly  provided  "[t]hat 
$11,000,000  of  the  funds  appropriated 
under  this  heading  shall  be  available  for 
the  national  homeless  data  analysis 
project."  The  Conference  Report 
provided  guidance  as  to  some  of  the 
steps  that  HUD  should  take  in 
implementing  this  project.  Specifically, 
the  report  stated  as  follows: 

The  conferees  are  concerned  that  the 
Department  is  not  taking  the  proper  steps  to 
determine  the  extent  to  which  HUD's 
homeless  assistance  programs  are  meeting 
the  needs  of  chronically  homeless  people. 


Therefore,  HUD  is  directed  to  begin 
collecting  data  on  the  percentage  and  number 
of  beds  and  supportive  services  programs 
that  are  serving  people  who  are  chronically 
disabled  and/or  chronically  homeless. 

The  conferees  reiterate  the  direction  and 
reporting  requirement  included  in  the  Senate 
report  regarding  the  collection  and  analysis 
of  data  to  assess  the  effectiveness  of  the 
homeless  system,  and  direct  that  such  report 
also  include  HUD's  timeline  for  finalizing 
data  requirements  for  the  Homeless 
Management  Information  Systems. 

The  Senate  Report  referenced  above 
states  that: 

The  Committee  remains  supportive  of  the 
Department's  ongoing  work  on  data 
collection  and  analysis  within  the  homeless 
programs.  HUD  should  continue  its 
collaborative  efforts  with  local  jurisdictions 
to  collect  an  array  of  data  on  homelessness 
in  order  to  analyze  patterns  of  use  of 
assistance,  including  how  people  enter  and 
exit  the  homeless  assistance  system,  and  to 
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assess  the  effectiveness  of  the  homeless 
assistance  system.  The  Committee  directs 
HUD  to  take  the  lead  in  working  with 
communities  toward  this  end,  and  to  analyze 
jurisdictional  data  within  one  year.  The 
Committee  directs  HUD  to  report  on  the 
progress  of  this  data  collection  and  analysis 
effort  by  no  later  than  May  12,  2003.  The 
Conference  Report  (H.R.  Report  106-988)  for 
Fiscal  Year  (FY)  2001  HUD. 

Appropriations  Act  (Pub.  L.  106-377, 
approveci  October  27,  2000),  stated: 

The  conferees  reiterate  and  endorse 
language  included  in  the  Senate  report 
regarding  the  need  for  data  and  analysis  on 
the  extent  of  homelessness  and  the 
effectiveness  of  McKinney  Act  programs 
*   *   *.  The  conferees  concur  with  the 
importance  of  developing  unduplicated 
counts  of  the  homeless  at  the  local  level,  as 
well  as  taking  whatever  steps  are  possible  to 
draw  inferences  from  this  data  about  the 
extent  and  nature  of  homelessness  in  the 
nation  as  a  whole. 

Likewise,  the  conferees  agree  that  local 
jurisdictions  should  be  collecting  an  array  of 
data  on  homelessness  in  order  to  prevent 
duplicate  counting  of  homeless  persons,  and 
to  analyze  their  patterns  of  use  of  assistance, 
including  how  they  enter  and  exit  the 
homeless  assistance  system  and  the 
effectiveness  of  the  systems.  HUD  is  directed 
to  take  the  lead  in  working  with  communities 
toward  this  end,  and  to  analyze  jurisdictional 
data  within  three  years.  Implementation  and 
operation  of  Management  Information 
Systems  (MIS),  and  collection  and  analysis  of 
MIS  data,  have  been  made  eligible  uses  of 
Supportive  Housing  Program  funds.  The 
conferees  direct  HUD  to  report  to  the 
Committees  within  six  months  after  the  date 
of  enactment  of  this  Act  on  its  strategy  for 
achieving  this  goal,  including  details  on 
financing,  implementation,  and  maintaining 
the  effort. 

Congress  directed  HUD  to  take  the 
lead  in  requiring  every  jurisdiction  to 
have  unduplicated  client-level  data 
within  three  years.  The  reasons  for  the 
emphasis  and  the  specific  directives  on 
encouraging  these  systems  were 
articulated  in  FY  2001  Senate  Report 
106-410: 

The  Committee  believes  that  HUD  must ' 
collect  data  on  the  extent  of  homelessness  in 
America  as  well  as  the  effectiveness  of  the 
McKinney  homeless  assistance  programs  in 
addressing  this  condition.  These  programs 
have  been  in  existence  for  some  15  years  and 
there  has  never  been  an  overall  review  or 
comprehensive  analysis  on  the  extent  of 
homelessness  or  how  to  address  it.  The 
Committee  believes  that  it  is  essential  to 
develop  an  unduplicated  count  of  homeless 
people,  and  an  analysis  of  their  patterns  of 
use  of  assistance  (HUD  McKinney  homeless 
assistance  as  well  as  other  assistance  both 
targeted  and  not  targeted  to  homeless 
people),  including  how  they  enter  and  exit 
the  homeless  assistance  system  and  the 
effectiveness  of  assistance. 

Previously,  in  the  FY  1999  HUD 
Appropriations  Act,  Congress  had 


directed  HUD  to  collect  data  from  a 
representative  sample  of  existing  local 
HMIS.  Specifically,  House  Report  105- 
610  states  that  HUD  should: 

*  *   *  collect,  at  a  minimum,  the  following 
data:  The  unduplicated  count  of  clients 
served;  client  characteristics  such  as  age, 
race,  disability  status,  units  [days]  and  type 
of  housing  received  (shelter,  transitional, 
permanent);  and  services  rendered.  Outcome 
information  such  as  housing  stability, 
income,  and  health  status  should  be  collected 
as  well. 

hi  the  FY  2001  HUD  appropriations 
process,  Senate  Report  106-410  directed 
HUD  to  build  on  its  earlier  preliminary 
work  with  communities  with  an 
advanced  HMIS  and  continue  assessing 
data  from  these  communities: 

*  *   *  to  continue  on  an  annual  basis 
to  provide  a  report  on  a  nationally 
representative  sample  of  jurisdictions 
whose  local  MIS  data  can  be  aggregated 
yearly  to  document  the  change  in 
demographics  of  homelessness,  demand 
for  homeless  assistance,  to  identify 
patterns  in  utilization  of  assistance,  and 
to  demonstrate  the  effectiveness  of 
assistance. 

*  *   *  The  Committee  instructs  HUD 
to  use  these  funds  to  contract  with 
experienced  academic  institutions  to 
analyze  data  and  report  to  the  agency, 
jurisdictions,  providers,  and  the 
Committee  on  findings. 

1.2.  Statutory  Direction  to  HUD  and 
Other  Federal  Agencies  on  Homeless 
Data  Collection 

Section  1.1  outlined  Congressional 
direction  relating  to  Homeless 
Management  Information  Systems — a 
subset  of  the  more  general 
Congressional  mandates  for  homeless 
data  collection.  HUD,  other  federal 
agencies,  and  the  Interagency  Council 
on  the  Homeless  are  required  imder 
various  statutory  authorities  and 
Congressional  direction  to  collect 
extensive  information  about  the  nature 
and  extent  of  homelessness.  In  addition, 
individual  programs  authorized  under 
the  McKirmey-Vento  Homeless 
Assistance  Act  (42  U.S.C.  11301  et  seq.) 
require  the  assessment  of  homeless 
needs,  the  provision  of  services  to 
address  those  needs,  and  reporting  on 
the  outcomes  of  federal  assistance  in 
helping  homeless  people  to  become 
more  independent.  The  major 
Congressional  imperatives  in  HUD's 
McKinney- Vento  Act  programs  are: 

•  Assessing  the  service  needs  of 
homeless  persons; 

•  Ensuring  that  services  are  directed 
to  meeting  those  needs; 

•  Assessing  the  outcomes  of  the 
services  in  nurturing  efforts  by  homeless 


persons  to  become  more  self-sufficient; 
and 

•  Reporting  to  Congress  on  the 
characteristics  and  effectiveness  of 
federal  efforts  to  address  homelessness. 

Both  individually  and  as  a  whole, 
these  provisions  provide  statutory 
imperatives  for  collecting  data  on 
homeless  individuals  and  their  needs. 
This  section  progresses  from  the  most 
general  of  the  statutory  authorities  to  the 
most  specific  programmatic  authorities. 

Interagency  Council  on  the  Homeless 

The  McKinney- Vento  Homeless 
Assistance  Act  directs  the  Interagency 
Coimcil  on  the  Homeless  (ICH)  to 
undertake  a  number  of  tasks  on 
interagency  coordination,  evaluation, 
and  reporting  that  mandate  the 
collection  and  dissemination  of 
information  on  homeless  individuals 
and  their  needs: 

(a)  Duties. 

The  Council  shall — 

(1)  Review  all  federal  activities  and 
programs  to  assist  homeless  individuals; 

(2)  Take  such  actions  as  may  be 
necessary  to  reduce  duplication  among 
programs  and  activities  by  federal 
agencies  to  assist  homeless  individuals; 

(3)  Monitor,  evaluate,  and  recommend 
improvements  in  programs  and 
activities  to  assist  homeless  individuals 
conducted  by  federal  agencies,  state  and 
local  goverrunents,  and  private 
voluntary  organizations; 
***** 

(5)  Collect  and  disseminate 
information  relating  to  homeless 
individuals; 

(6)  Prepare  the  annual  reports 
required  in  subsection  (c)(2)  of  this 
section;  (Section  203(a),  McKiimey- 
Vento  Homeless  Assistance  Act). 

Each  federal  agency  is  required  to 
report  to  the  Coxmcil  a  description  of 
each  program  to  assist  homeless 
individuals  and  the  number  of  homeless 
individuals  served  by  the  program, 
impediments  to  the  use  of  the  program 
by  homeless  individuals  and  to  obtain 
services  and  benefits  and  efforts  by  the 
agency  to  increase  homeless  assistance 
services.  The  Council,  in  turn,  is 
required  to  submit  an  annual  report  to 
the  President  and  Congress  that: 

(A)  Assesses  the  nature  and  extent  of 
the  problems  relating  to  homelessness 
and  the  needs  of  homeless  individuals; 

(B)  Provides  a  comprehensive  and 
detailed  description  of  the  activities  and 
accomplishments  of  the  Federal 
Government  in  resolving  the  problems 
and  meeting  the  needs  assessed 
pursuant  to  subparagraph  (A);  (Section 
203(a),  McKinney-Vento  Homeless 
Assistance  Act) 
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In  the  following  excerpt  from  the  2001 
Senate  Report  on  the  HUD 
Appropriation*  Act,  at  page  53, 
Congress  furthfer  directed  the  revitalized 
Council  to  assess  how  mainstream 
programs  can  prevent  homelessness. 

The  committee  also  recognizes  that 
homelessness  cannot  be  ended  by 
homeless  assistance  providers  alone — it 
requires  the  involvement  of  a  range  of 
federal  programs.  Accordingly  it  has 
included  $500,000  for  the  staffing  of  the 
Interagency  Coimcil  on  the  Homeless.  It 
instructs  the  Council  specifically  to 
require  HUD,  l^S,  Labor,  and  VA  to 
quantify  the  nifinber  of  their  program 
participants  who  become  homeless,  to 
address  ways  im  which  mainstream 
programs  can  prevent  homelessness 
among  those  they  serve,  and  to  describe 
specifically  ho\  v  they  provide  assistance 
to  people  who  iire  homeless  *   *   * 

Comprehensive  Housing  Affordability 
Strategy/Conso  idated  Plan 

Every  jurisdiction  that  receives 
funding  from  c(  rtain  HUD  programs 
(HOME,  Commimity  Development 
Block  Grant,  He  using  Opportunities  for 
Persons  with  A:  DS,  Emergency  Sheher 
Grants)  must  su  Dmit  a  comprehensive 
housing  strateg]  that  includes  a  section 
dealing  with  homeless  needs.  Every 
jiuisdiction  is  r  (quired  to: 

describe  the  natuie  and  extent  of 
homelessness.  including  rural  homelessness, 
within  the  jurisdii  :tion,  providing  an  estimate 
of  the  special  neei  Is  of  various  categories  of 
persons  who  are  h  omeless  or  threatened  with 
homelessness,  inc  luding  tabular  presentation 
of  such  informatit  n;  and  a  description  of  the 
jurisdiction's  stral  egy  for  (A)  helping  low- 
income  families  a  roid  becoming  homeless; 
(B)  addressing  the  emergency  shelter  and 
transitional  housing  needs  of  homeless 
persons  (includini ;  a  brief  inventory  of 
facilities  and  serv  ces  that  meet  such  needs 
within  that  jurisdiction);  and  (C)  helping 
homeless  persons  make  the  transition  to 
permanent  housin  5  and  independent  living. 
(Section  105(a)(2),  Cranston-Gonzalez 
National  Affordab  e  Housing  Act  (42  U.  S.  C. 
12701  etseq.] 

The  implemei  ting  regulations  and 
administrative  d  irections  detail  how  the 
50  States,  Puertc  Rico,  the  territories, 
and  over  1000  metropolitan  cities  and 
urban  counties  f  resent  narratives  and 
data  tables  on  h(  meless  needs,  current 
services,  and  the  plans  to  address  and 
prevent  homeles  sness. 

HUD'S  McKinne  /-Vento  Act  Program 
Requirements 

The  McKinne]  -Vento  Act  contains  a 
consistent  philosophy  and  an 
accompanying  s«t  of  statutory  mandates 
concerning  the  fi  amework  for  assessing 
homeless  needs  imd  addressing  them 
with  appropriate  services.  The 


McKinney- Vento  Act  also  recognizes  the 
importance  of  ensuring  confidentiality 
in  recordkeeping  and  public  disclosure 
of  information  concerning  homeless 
persons  seeking  domestic  violence 
shelter  and  services.  In  addition,  all  of 
HUD's  McKinney- Vento  Act  assistance 
must  be  consistent  with  the  local 
jurisdiction's  Consolidated  Plan. 

Emergency  Shelter  Grant  (ESG)  Program 

Each  governmental  and  nonprofit 
recipient  of  Emergency  Shelter  Grant 
(ESG)  funds  is  required  to  certify  to 
HUD  that  it  will  undertake  certain 
responsibilities  regarding  the  provision 
of  services,  including  that: 
***** 

(3)  It  will  assist  homeless  individuals 
in  obtaining — 

(A)  Appropriate  supportive  services, 
including  permanent  housing,  medical 
and  mental  health  treatment, 
counseling,  supervision,  and  other 
services  essential  for  achieving 
independent  living;  and 

(B)  Other  federal,  state,  local,  and 
private  assistance  available  for  such 
individuals; 
***** 

(5)  It  will  develop  and  implement 
procedures  to  ensiu-e  the  confidentiality 
of  records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  under  any  project 
assisted  under  this  subtitle  and  that  the 
address  or  location  of  any  family 
violence  shelter  project  assisted  under 
this  subtitle  will,  except  with  written 
authorization  of  the  person  or  persons 
responsible  for  the  operation  of  such 
shelter,  not  be  made  public; 

(6)  activities  undertaken  by  the 
recipient  with  assistance  under  this 
subtitle  are  consistent  with  any  housing 
strategy  submitted  by  the  grantee  in 
accordance  with  Section  105  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (Sections  415(c)(3),  (5)  and 
(6),  McKinney- Vento  Homeless 
Assistance  Act). 

Supportive  Housing  Program 

The  Supportive  Housing  Program 
(SHP)  funds  transitional  and  permanent 
supportive  housing  and  supportive 
services  only  projects  that  require  grant 
recipients  to  collect  specific  information 
from  clients  concerning  their 
qualification  for  services,  their  service 
needs,  and  progress  toward  assisting 
cUents  to  independent  living.  HUD 
requires  projects  to  report  on  the 
number  and  characteristics  of  clients 
served  and  their  outcomes. 
The  statute  provides  that — 
(a)  IN  GENERAL— To  the  extent 
practicable,  each  project  shall  provide 


supportive  services  for  residents  of  the 
project  and  homeless  persons  using  the 
project,  which  may  be  designed  by  the 
recipient  or  participants. 

(b)  REQUIREMENTS— Supportive 
services  provided  in  connection  with  a 
project  shall  address  the  special  needs 
of  individuals  (such  as  homeless 
persons  with  disabilities  and  homeless 
families  with  children)  intended  to  be 
served  by  a  project  (Section  425  (a)  and 
(b),  McKinney- Vento  Homeless 
Assistance  Act). 

The  McKinney-Vento  Act  requires 
every  project  in  the  Supportive  Housing 
Program  to  conduct  an  on-going 
assessment  of  client  needs  for  services 
and  their  availability  for  the  client.  This 
information  is  necessary  to  assess  the 
progress  of  the  project  in  moving  clients 
to  independent  living  and  to  report  to 
HUD.  In  addition,  special  protections  on 
confidentiality  of  recordkeeping 
involving  persons  provided  domestic 
violence  services  are  specified. 

Section  426  of  the  McKiimey- Vento 
Homeless  Assistance  Act  provides 
that— 

(c)  REQUIRED  AGREEMENTS— The 
Secretary  may  not  provide  assistance  for 
any  project  imder  this  subtitle  unless 
the  applicant  agrees — 

(1)  To  operate  the  proposed  project  in 
accordance  with  the  provisions  of  this 
subtitle; 

(2)  To  conduct  an  ongoing  assessment 
of  the  supportive  services  required  by 
homeless  individuals  served  by  the 
project  and  the  availability  of  such 
services  to  such  individuals; 

(3)  To  provide  such  residential 
supervision  as  the  Secretary  determines 
is  necessary  to  facilitate  the  adequate 
provision  of  supportive  services  to  the 
residents  and  users  of  the  project; 

(4)  To  monitor  and  report  to  the 
Secretary  on  the  progress  of  the  project; 

(5)  To  develop  and  implement 
procedures  to  ensure  (A)  the 
confidentiality  of  records  pertaining  to 
any  individual  provided  family  violence 
prevention  or  treatment  services 
through  any  project  assisted  through 
this  subtitle,  and  (B)  that  the  address  or 
location  of  any  family  violence  shelter 
project  assisted  under  this  subtitle  will 
not  be  made  public,  except  with  written 
authorization  of  the  person  or  persons 
responsible  for  the  operation  of  such 
project; 
***** 

(7)  To  Comply  with  such  other  terms 
and  conditions  as  the  Secretary  may 
establish  to  carry  out  this  subtitle  in  an 
effective  and  efficient  manner. 

Shelter  Plus  Care  Program 

The  Shelter  Plus  Care  (SPC)  Program 
funds  tenant-,  sponsor-,  and  project- 
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based  rental  assistance  and  rental 
assistance  in  connection  with  moderate 
rehabilitation  for  single  room  occupancy 
units  in  conjunction  with  supportive 
services  funded  from  other  soiu-ces  for 
homeless  persons  with  disabilities. 
Specific  information  is  required  to 
establish  both  the  initial  disability 
status  of  the  client  to  enter  the  program 
and  to  ensiu'e  that  appropriate 
supportive  services  are  provided  during 
the  full  term  of  the  program  to  address 
the  needs  of  the  client  and  to  meet  the 
match  requirement  of  the  program. 
***** 

Section  454(b)  of  the  McKinney- Vento 
Homeless  Assistance  Act  provides  in 
part  that — 

(b)  MINIMUM  CONTENTS— The 
Secretary  shall  require  that  an 
application  identify  the  need  for  the 
assistance  in  the  community  to  be 
served  and  shall  contain  at  a 
minimiun — 
***** 

(2)  A  description  of  the  size  and 
characteristics  of  the  population  of 
eligible  persons; 

.***** 

(4)  The  identity  of  the  proposed 
service  provider  or  providers  *   *   *; 

(5)  A  description  of  the  supportive 
services  that  the  applicant  proposes  to 
assure  will  be  available  for  eligible 
persons; 

(6)  A  description  of  the  resources  that 
are  expected  to  be  made  available  to 
provide  the  supportive  services  required 
by  section  453; 

(7)  A  description  of  the  mechanisms 
for  developing  a  housing  and  supportive 
services  plan  for  each  person  and  for 
monitoring  each  person's  progress  in 
meeting  that  plan  *   *   * 

The  McKinney- Vento  Act  also 
requires  recipients  to  provide  for 
ongoing  client  assessments  and 
provision  of  needed  services.  Section 
456  states  that  the  Secretary  may  not 
approve  assistance  under  this  subtitle 
unless  the  applicant  agrees — 

(1)  To  operate  the  proposed  program 
in  accordance  with  the  provisions  of 
this  subtitle; 

(2)  To  conduct  an  ongoing  assessment 
of  the  housing  assistance  and  supportive 
services  required  by  the  participants  in 
the  program; 

(3)  To  assure  the  adequate  provision 
of  supportive  services  to  the 
participants  in  the  program. 

1.3    The  Vision  and  the  Development 
of  a  Local  HMIS 

The  development  of  a  local  HMIS  is 
about:  (1)  Bringing  the  power  of 
computer  technology  to  the  day-to-day 
operations  of  individual  service 


providers;  (2)  knitting  together  service 
providers  in  a  more  coordinated  and 
effective  service  delivery  system  for  the 
benefit  of  homeless  clients;  and  (3) 
obtaining  and  reporting  critical 
aggregate  information  about  the 
characteristics  and  service  needs  of 
homeless  persons.  While  some 
sophisticated  service  providers  have 
developed  in-house  management 
information  systems  using  technology  of 
the  time,  many  providers  have  not  been 
able  or  willing  to  do  so.  Even  those  with 
working  systems  have  not  always  been 
able  to  keep  up  with  the  latest 
technology.  A  number  of  communities 
have  developed  computer  systems  to 
manage  large  government  programs 
(e.g.,  New  York,  Philadelphia).  Others 
have  pioneered  systems  linking 
decentralized  service  providers  around 
a  centralized  bed-registry  (St.  Louis)  or 
other  services,  such  as  emergency  utility 
assistance  (Kansas  City)  or  an 
information  and  referral  system.  In  the 
mid-1990s,  HUD  and  HHS  supported  a 
comprehensive  planning  effort  to 
develop  comprehensive  intake  and 
assessment  software.  While  the 
Automated  National  Client-specific 
Homeless  services  Recording  (ANCHoR) 
software  developed  as  a  result  of  that 
initiative  did  not  meet  expectations, 
much  was  learned  from  that  effort. 

Reflecting  experiences  at  both  local 
and  national  levels  to  develop  and  test 
first-generation  HMIS  software,  today's 
most  advanced  HMIS  software  combines 
a  number  of  functionalities  to  enhance 
individual  service  provider  operations 
and  to  link  providers  together  into  a 
broader  CoC  data-sharing  system.  These 
functionalities  include: 

Client  Profile:  Client  demographic 
data  obtained  at  intake  and  exit. 

Client  Assessment:  Information  on 
clients'  needs  and  goals,  as  well  as  case 
management  or  treatment  plans. 

Service  Outcomes:  Client-level  data 
on  services  provided,  progress, 
outcomes,  and  follow-up. 

Information  and  Referral/Resource 
Directories:  Timely  data  on  the  network 
of  available  services  within  the 
Continuimi  to  determine  eligibility  and 
provide  referrals.  Some  systems  provide 
documentation  and  tracking  of  a  referral 
from  one  provider  to  the  next  and 
messaging  capability. 

Operations:  Operational  functionality 
that  permits  staff  to  manage  day-to-day 
activities,  including  bed  availabilify, 
and  incident  reporting. 

Accounting:  "Traditional  accounting 
tools  and  special  components  to  record 
service  activity/expenditures  against 
specific  grants.  Some  systems  have 
donor  and  fundraising  elements. 


All  these  functionalities  provide  local 
providers  and  agencies  with  the  ability 
to  generate  reports  on  their  internal 
operations  and  for  various  funders. 
Because  each  agency  agrees  to  share 
certain  information  with  the  HMIS, 
there  is  also  the  ability  to  generate 
reports  on  the  operations  of  the 
Continuum  of  Care  system  as  a  whole. 

One  of  HUD's  major  goals  in  this 
HMIS  initiative  is  to  help  individual 
homeless  service  providers  access  the 
very  best  computer  technology  to  assist 
them  in  their  day-to-day  operations  and 
to  help  increase  the  effective 
coordination  of  services  in  the 
Continuiun  of  Care.  To  this  end,  HUD 
has  developed  several  publications  to 
assist  local  jurisdictions  including: 
Homeless  Management  Information 
System  Consumer  Guide:  A  Review  of 
Available  HMIS  Solutions,  January 
2003;  and  Homeless  Management 
Information  Systems:  Implementation 
Guide,  September  2002.  These  guides 
can  be  found  at  http://www.hud.gov/ 
offices/cpd/homeless/hmis/guide. 

The  Benefits  of  an  HMIS 

An  HMIS  provides  significant 
opportunities  to  improve  access  to,  and 
delivery  of,  services  for  people 
experiencing  homelessness.  An  HMIS 
can  accurately  describe  the  scope  of 
homelessness  and  the  effectiveness  of 
efforts  to  ameliorate  it.  An  HMIS  can 
strengthen  community  planning  and 
resource  allocation. 

Homeless  Clients 

An  HMIS  offers  many  benefits  to 
persons  seeking  and  receiving  homeless 
assistance  services.  Homeless  clients 
can  benefit  from  more  effective  and 
streamlined  referrals  from  on-line 
information  and  referral  and  service 
directories.  Clients  can  benefit  from 
enhanced  intra-agency  coordination.  For 
example,  advanced  HMIS  software  has 
been  developed  that  both  calculates 
client  eligibility  for  multiple  programs 
and  generates  ready-to-sign  applications 
for  those  programs. 

If  information  about  clients  is  shared 
across  providers,  these  systems  can  be 
used  to  reduce  the  number  of  times  that 
clients  are  required  to  complete  intake 
forms  and  assessments.  They  also  allow 
providers  to  coordinate  and  track 
activities  and  services  more  effectively 
within  a  locality,  streamline  the  referral 
process,  and  improve  case  management 
services  for  homeless  clients.  Finally, 
homeless  persons  benefit  from  the 
Continuiun  of  Care's  abilify  to  better 
tmderstand  their  characteristics  and 
needs  as  well  as  the  system's 
effectiveness  in  responding  to 
homelessness  in  general  and  the  imique 
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needs  of  varioj  is  homeless 
subpopulation  >. 

Service  Provid  ;rs 

An  HMIS  offers  front-line  service  staff 
tools  for  providing  more  effective  client 
services  through  improved  referrals, 
interagency  ca^e  management,  and 
service  coordination.  At  local 
discretion,  an  HMIS  cein  be  used  as  an 
operational  toe  1  to  share  assessments  of 

link  clients  to  needed 
services  from  multiple  providers,  to 
track  the  provii  ion  of  services  across 

to  determine  the  current 
location  of  die  its  within  the  service 
system.  Many  c  ommunities  have 
already  used  H  ^IS  in  this  way,  and 

likely  to  do  so.  Agency 

:an  better  manage 
operational  infdrmation  through  ready 
access  to  a  varii  !ty  of  agency,  program, 
and  client  repo:  ts. 

Through  func  ing  and  technical 
assistance,  HUK  intends  to  help 
communities  d(  ivelop  HMIS  to  facilitate 
service  delivery .  t 

The  Local  Cont  nuum  of  Care 
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responsibility,  HUD  is  developing  the 
national  HMIS  data  and  technical 
standards  described  in  this  notice.  In 
addition,  HUD  will  develop  a 
representative  sample  of  80  jurisdictions 
and  will  help  those  jurisdictions 
develop  their  HMIS,  collect  good  quality 
data,  and  conduct  analysis  to  support 
unduplicated  counts  of  homeless 
service  users  and  their  characteristics  at 
the  local  level.  Analysis  of  HMIS  data 
from  the  80-jurisdiction  sample  will 
form  the  core  of  the  AHAR  and  will 
enable  Congress  and  HUD  to  better 
understand  the  needs  of  homeless 
persons  and  target  federal  resources 
accordingly. 

HUD  also  has  responsibility  for 
funding  and  monitoring  several 
McKinney-Vento  Act  programs.  HMIS 
will  make  it  possible  for  HUD  to 
request — and  grantees  to  provide — 
information  for  Annual  Progress  Reports 
that  will  enable  HUD  to  report  program 
results  to  Congress  and  the  American 
public  as  required  by  the  Government 
Performance  Results  Act  and  to  meet  its 
administrative  and  program 
responsibilities. 

1.4    Major  HMIS  Policy  Decisions 

A  National  Client— Level  HMIS  or 
Annual  Progress  Report  (APR)  Database 
Will  Not  Be  Created 

The  HMIS  initiative  will  include  no 
federal  effort  to  track  homeless  people 
and  their  identifying  information 
beyond  the  local  level.  HUD  has  no 
plans  to  develop  a  national  client-level 
database  with  personal  identifiers  of 
homeless  service  users,  having 
concluded  that  such  plans  would  create 
serious  impediments  to  provider 
participation  in  local  HMIS  and  to  client 
recourse  to  local  services.  This 
consideration  was  weighed  against  the 
advantages  of  a  national  database  with 
personal  identifiers  that  could  be  used 
to  more  accurately  identify  mainstream 
service  use  by  homeless  persons  and 
analyze  data  on  the  characteristics  of 
homeless  persons  nationwide.  It  was 
decided  that  these  objectives  can  be 
accomplished  through  analysis  of  de- 
identified  HMIS  data  compiled  from 
CoCs  across  the  country. 

Certain  Data  Must  Be  Collected  by  CoCs 
To  Obtain  an  Unduplicated  Count  of 
Homeless  Persons  and  To  Fulfill 
frogram  Requirements 

In  order  to  obtain  an  unduplicated 
count  of  homeless  persons  at  the  CoC 
level,  a  data  standard  is  proposed  for  all 
local  HMIS  that  requires  homeless 
clients  be  asked  for  personal  identifying 
information,  including  name,  date  of 
birth,  and  Social  Security  number,  when 


seeking  housing  or  services.  At  the  time 
that  personal  identifying  information  is 
collected  from  each  client,  he  or  she 
must  be  given  an  explanation  of  how  the 
information  will  be  used,  how  it  will  be 
protected,  and  the  advantages  of 
providing  accurate  information. 
Standards  for  notification  about  the 
purposes  of  data  collection,  non- 
disclosure, and  protection  of  data  are 
discussed  in  Part  4  of  this  notice. 

Providers  will  be  required  to  report 
the  client-level  data  specified  in  this   • 
notice  on  a  regular  basis  to  a  central 
data  storage  facility.  The  CoC  will  be 
responsible  for  aggregating  the  data  and 
preparing  em  unduplicated  local  count 
of  homeless  persons.  This  body  must 
also  retain  the  data  for  a  period  of  five 
years  adhering  to  the  security  provisions 
set  forth  in  Part  4  of  this  notice. 

In  addition  to  data  required  for 
creating  unduplicated  counts,  HUD, 
other  federal  agencies,  state  and  local 
governments,  and  private  funders  of 
homeless  services  often  require  certain 
information  to  determine  eligibility  for 
housing  or  services  or  to  assess  needed 
services.  This  eligibility-related 
information  is  often  statutory  and/or 
regulation-based  and  is  contained  in 
provider  agreements.  Therefore,  some 
providers  are  required  to  obtain  certain 
information  from  homeless  persons  as  a 
condition  for  receiving  services.  (See 
HUD's  McKinney-Vento  Act  client- 
eligibility  and  assessment  program 
requirements  above.)  Exceptions  tcrthi*.. 
requirement  may  occur  in  outreach  v 

programs  to  the  street  homeless^r  other 
nonresidential-based  services  such  as   ^^ 
soup  kitchens.  In  such  cases,  aii^ntake 
is  often  not  taken,  or  even  po»sibierand 
no  information  is  required  to  access  the 
service.  It  is  not  HUD's  intention  that 
clients  be  denied  service  if  they  refuse 
to  supply  identifying  information. 

Sharing  of  HMIS  Data  Among  Providers 
Is  Encouraged  But  Not  Required 

While  local  providers  will  be  required 
to  report  a  limited  amount  of  client- 
level  data  to  a  CoC's  central  data  storage 
facility  on  a  regular  basis,  sharing  of 
HMIS  data  among  providers  within  the 
CoC  is  not  required  by  HUD  and  is  at 
the  discretion  of  each  CoC.  CoCs  that 
share  data  may  choose  to  share  all  of  the 
information  that  is  collected  about 
clients  or  limit  that  information  to  a 
small  number  of  data  elements.  If  tHe 
CoC  decides  to  share  limited  data 
among  providers,  it  should  allow  access 
to  at  least  the  name.  Social  Security 
number,  and  birthdate  of  the  persons 
served  in  order  to  determine  whether 
the  individual  who  is  applying  for 
services  was  previously  served  within 
the  CoC. 
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Sharing  of  HMIS  information  among 
providers  within  a  CoC  allows  local 
providers  and  clients  to  obtain 
maximum  benefits  fi-om  such  systems. 
From  an  operational  perspective,  it 
improves  the  ability  of  service  provider 
staff  to  coordinate  and  deliver  services 
to  homeless  clients.  From  a  policy  and 
research  perspective,  sharing  enables 
the  CoC  to  obtain  most  efficiently  and 
accurately  an  unduplicated  count  of 
homeless  persons  at  the  CoC  level, 
analyze  its  needs  and  service  patterns, 
and  determine  the  extent  to  which 
mainstream  programs  are  serving 
homeless  persons. 

Regardless  of  whether  sharing  among 
providers  occurs  or  not,  protected 
personal  identifiers  must  be  encrypted 
within  the  HMIS  using  the  highest 
current  standards.  Unencrypted  data 
should  only  be  accessible  through  the 
local  HMIS  application  at  the  site. 
Encryption  standards  are  discussed  in 
Part  4  of  this  notice. 

Special  Provisions  for  Domestic 
Violence  Shelters 

Domestic  violence  shelters  and  other 
programs  targeting  victims  of  domestic 
violence  play  an  important  role  in  many 
CoCs  and  have  received  significant 
funding  through  local  Continuums. 
Domestic  violence  victims  are  also 
served  in  many  general  purpose 
emergency  and  transitional  facilities 
funded  by  HUD.  HUD  is  aware  of,  and 
is  sensitive  to,  the  data  confidentiality 
and  security  concerns  that  many 
domestic  violence  shelters  have  with 
respect  to  their  participation  in  a  local 
HMIS.  HUD  is  also  aware  of  a  range  of 
provider  practices  and  protocols  for 
collecting  intake  and  other  information 
from  clients  who  are  victims  of 
domestic  violence. 

As  mentioned  in  Section  1.2,  the  ESQ 
and  SHP  programs  have  specific 
domestic  shelter/victims  protections. 
These  programs  must  still  aggregate 
basic  demographic  and  other 
information  to  submit  to  the  ESG 
Integrated  Disbursement  and 
Information  System  (IDIS)  and/or  the 
SHP  Annual  Progress  Report.  The  key  to 
many  domestic  shelters'  participation  in 
existing  HMIS  hinges  on  the  availability 
of  sophisticated  specific  HMIS  software 
that  addresses  data  security  issues  and 
the  protocols  for  data  security, 
confidentiality,  and  sharing  developed 
at  the  local  level. 

At  a  minimum,  HUD  will  not  expect 
a  domestic  violence  shelter  it  funds  to 
participate  in  a  local  HMIS  where  HMIS 
software  or  data  protocols  raise  a 
significant  risk  to  its  clients.  In  addition, 
providers  of  homeless  assistance 
services  will  not  be  required  to  report 


personal  identifying  information  for 
victims  of  domestic  violence  or  for 
people  in  witness  protection  programs 
to  a  central  storage  facility  given  the 
unique  concerns  about  personal  safety 
for  these  populations.  However, 
providers  will  be  expected  to  provide 
unduplicated  project-level  data  about 
participant  characteristics  without 
personal  identifiers. 

It  should  be  emphasized  that  HMIS 
have  the  potential  for  providing 
valuable  data  concerning  domestic 
violence  victims'  needs  at  the  local  and 
national  levels.  HUD  invites  continued 
dialogue  with  domestic  violence 
shelters  and  advocates  concerning 
appropriate  national  data  and 
technology  standards  to  protect 
domestic  violence  victims  and 
encourage  participation  in  local  HMIS, 
thus  extending  HMIS  benefits  to  victims 
of  domestic  violence. 

1.5    Who  Must  Participate  in  Homeless 
Management  Information  Systems 

Given  the  benefits  of  an  HMIS  for 
improving  housing  and  service 
provision  at  the  local  level  and 
providing  acciuBte  estimates  of  the 
homeless  population  and  its  needs,  all 
recipients  of  HUD  McKinney-Vento  Act 
program  funds  are  expected  to 
participate  in  an  HMIS.  The  HUD 
McKiimey-Vento  Act  programs  include 
Emergency  Shelter  Grants,  Supportive 
Housing  Program,  Shelter  Plus  Care,  and 
Section  8  Moderate  Rehabilitation  for 
Single  Room  Occupancy  (SRO).  In  the 
FY  2003  funding  notices  for  the 
Supportive  Housing,  Shelter  Plus  Care, 
and  Section  8  SRO  Moderate 
Rehabilitation  programs,  HUD 
announced  that  providing  data  to  an 
HMIS  is  a  condition  of  funding  for 
grantees.  It  is  expected  that  all 
recipients  of  Housing  Opportunities  for 
Persons  vrith  AIDS  (HOPWA)  hinding 
whose  projects  intentionally  target 
assistance,  conduct  outreach,  and/or 
conduct  other  specialized  efforts  to 
serve  HOPWA  eligible  persons  who  are 
homeless,  should  ensure  that  reporting 
on  assistance  to  these  persons  is 
integrated  within  the  area's  HMIS 
efforts.  HOPWA  projects  that  serve 
homeless  persons  are  expected  to,  and 
strongly  encouraged  to,  participate  in 
the  area's  HMIS. 

The  annual  CoC  application  requires 
information  about  a  CoC's  progress  in 
developing  and  implementing  its  HMIS. 
This  information  is  used  to  rank  CoCs 
in  order  to  determine  annual  program 
funding.  The  application  questions  will 
be  more  detailed  in  the  future  to  make 
possible  an  accurate  determination  of 
the  extent  of  coverage  and  stage  of 
implementation  of  each  HMIS. 


Recipients  of  funds  imder  most  HUD 
McKinney-Vento  Act  programs  and 
HOPWA  are  required  to  submit  Annual 
Progress  Reports  (APRs)  to  HUD.  In  the 
future,  much  of  the  information  to  be 
included  in  APRs  will  be  derived  from 
HMIS  data.  This  will  be  possible  since 
guidelines  for  reporting  to  the  APR  will 
reflect  the  data  standards  set  forth  in 
this  notice  and  used  in  the  HMIS.  HUD 
will  also  be  considering  the  value  of 
automatic  submission  of  aggregate  APR 
data.  For  ESG  and  HOPWA  grantees  and 
recipients  who  are  covered  under  the 
area's  Consolidated  Plan,  performance 
reporting  involves  the  armual 
submission  of  a  Comprehensive  Annual 
Performance  Evaluation  Report  (CAPER) 
along  with  the  use  of  the  Department's 
Integrated  Disbursement  and 
Information  System  (IDIS).  HMIS  will 
also  provide  a  valuable  tool  to 
communities  to  provide  the  basic  data 
that  will  be  used  to  inform  the 
performance  reports  used  for  these 
formula  programs. 

HUD  may  at  some  point  use  an  APR 
driven  by  HMIS  data  to  measure  the 
performance  of  both  McKinney-Vento    ' 
Act  program  grantees  and  CoC  more 
generally.  Should  that  occur, 
performance  indicators  would  be 
developed  through  a  process  of 
consultation  with  providers  of  services 
to  homeless  persons.  Performance 
indicators  would  need  to  be  carefully 
designed  to  include  appropriate 
adjustments  for  the  characteristics  of  the 
population  served  by  a  CoC  and 
individual  providers  and  the  nature  of 
the  services  provided.  CoC  grantees  and 
software  developers  would  be  given 
sufficient  time  to  adopt  enhancements 
to  their  systems  to  accommodate  these 
new  outcome  indicators. 

1.6    Staging  of  Local  HMIS 
Implementation 

HUD  recognizes  that  developing  and 
implementing  an  HMIS  is  a  difficult  and 
time-consuming  process  and  must 
necessarily  be  done  in  stages.  A  CoC's 
first  priority  is  to  bring  on  board  the 
emergency  shelters  and  transitional 
housing  programs  that  receive  HUD 
McKinney-Vento  Act  funding.  However, 
HUD  also  encourages  CoCs  to  actively 
recruit  providers  that  receive  HUD 
funding  through  sources  other  than  the 
McKiimey-Vento  Act.  These  providers 
should  be  included  in  the  HMIS  as  early 
as  possible. 

Other  federal  agencies  that  fund 
McKinney-Vento  Act  programs  have 
their  own  data  collection  and  reporting 
requirements.  Key  federal  agency 
representatives  were  invited  and 
participated  in  consideration  of 
proposed  HMIS  data  elements  for  this 
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including  as  many  homeless  service 
providers  as  possible  and  the  feasibility 
of  obtaining  high  quality  data.  At  the 
same  time,  given  the  benefits  of  HMIS 
to  clients,  service  providers,  and  the 
larger  CoC  system,  a  high  degree  of 
coverage  is  both  desirable  and 
advantageous. 

As  the  later  standards  indicate,  HUD 
does  not  expect  every  CoC  to  implement 
the  widest  range  of  functionality  for 
every  homeless  shelter  and  service 
provider  in  the  short-run.  HUD 


encourages  CoCs  to  focus  initially  on 
developing  demographic  information 
about  homeless  clients.  However,  it 
should  be  noted  that  client  assessment 
and  service  outcome  modules  are 
valuable  tools  to  track  client  needs  and 
progress.  This  greater  level  of  data 
collection  will  enhance  the  ability  of 
individual  providers  and  CoCs  to 
document  client  needs  and  ensure 
program  requirements  are  met. 

BILLING  CODE  4210-29-P 
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Priority  Participation*  in  HMIS 
By  Program  Type 


Residential 

Emergency 

Transitional 

Permanent 

Supportive 

Housing 

Homeless 
Prevention 

Outreach 
To  Street 

McKinney 

Vento  HUD 

Programs 

Supportive  Housing 

1. 

1 

2 

NA 

1 

Shelter  Plus  Care 

NA 

NA 

2 

NA 

NA 

Section  8  Single  Room 
Occupancy 

NA 

NA 

2 

NA 

NA 

Emergency  Shelter  Grants 

1 

1 

NA 

3 

NA 

Other  HUD 
Homeless 
Programs 

Housing  Opportunities  for 
Persons  with  AIDS 

.1 

1 

2 

NA 

1 

Community  Development 
Block  Grants 

1 

1 

NA 

NA 

1 

HOME 

NA 

1 

2 

NA 

NA 

o 
On 

2 

1 

u 

i 
o 

Emergency  Food  and 
Shelter  (FEMA) 

1 

1 

NA 

3 

NA 

Runaway  and  Homeless 
Youth  (HHS) 

1 

1 

NA 

NA 

1 

Projects  for  Assistance  in 

Transition  from 

Homelessness  (PATH)(HHS) 

1 

1 

NA 

NA 

1 

Traditional  Living  for 
Homeless  Youth  (HHS) 

NA 

1 

NA 

NA 

NA 

Family  Violence  Prevention 
and  Services  (HHS) 

1 

1 

NA 

NA 

1 

Health  Center  Grants  for 

Homeless  Persons  (Health 

Care  for  the  Homeless)(HHS) 

NA 

NA 

NA 

NA 

1 

Violence  Against  Women 
Grants  (DOJ) 

1 

1 

NA 

NA 

1 

VA  Homeless  Providers 
Grants  and  Per  Diem 

1 

1 

NA 

NA 

1 

Non  Federally  Funded 
Service  Providers 

1 

1 

3 

NA 

1 

*  The  Department  expects  that  communities  will  set  priorities  for  HMIS  participation 
by  beginning  with  activities  designated  as  "1",  then  "2"  and  fmaUy  "3" 


BILUNG  CODE  4210-29-C 
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1.7    Why  Unift)nn  Data  Standards  Are 
Necessary 

Uniform  data  standards  are  needed  so 
that  CoCs  across  the  country  can 
generate  HMIS-  aased  reports  with 
comparable  dat  i  elements,  definitions, 
and  comprehen  siveness.  The 
consistency  of  t  le  HMIS  reports  will 
make  it  possibhi  to  compare  the 
characteristics  c  if  homeless  populations 
and  the  services  provided  both  within 
and  across  CoQ  .  The  data  collection 
methods  specifi  ed  in  the  data  standards 
also  provide  safeguards  to  the 
viilnerable  popi  lations  that  are  the 
subjects  of  an  H  VIIS. 

To  advise  HU  D  in  developing  the  data 
standards  set  foi  th  in  Parts  2  and  3  of 
this  notice,  HUI  i  assembled  a  group  of 
experts  on  Augv  st  27  and  28,  2002.  The 
experts  include(  representatives  from 
CoCs  with  more  advanced  HMIS 
systems,  experts  from  federal  agencies 
that  collect  data  on  vulnerable 
populations,  researchers  on 
homelessness,  a  ivocacy  organizations, 
and  providers  ol  technical  assistance  to 
communities  th<  t  have  developed 
HMIS. 

Based  on  the  i  dvice  provided  in  those 
meetings  and  foBowing  further 
consultations  with  those  experts  and 
other  homelessnsss  specialists,  HUD  has 
determined  that  there  are  three  levels  of 
data  that  may  be  included  in  an  HMIS: 
Universal  data  e  ements,  program-level 
data  elements,  aiid  elective  data 
elements.  Only  t  le  imiversal  and 
program-level  ds  ta  elements  Eire 
discussed  in  the  sections  of  the  notice 
(Parts  2  and  3)  tli  at  describe  data 
standards. 

•  Universal  ds  ta  elements  are  to  be 
collected  from  al  I  clients  served  by  all 
programs  reporti  ig  to  the  HMIS.  These 
data  elements  ard  needed  for  CoCs  to 
understand  the  b  asic  dynamics  of 
homelessness  on  the  local  level  and  for 
HUD  to  meet  the  Congressional 
direction  for  an  i  nduplicated  count  of 
homeless  service  users  at  the  local  level 
and  a  descriptior  of  their 
characteristics.  Any  personal  identifiers 
collected  in  accordance  with  these 
standards  shall  b;  encrypted  and  subject 
to  severely  restricted  access. 

•  Program-leval  data  elements  are 
elements  to  be  collected  from  clients 
served  by  programs — federal,  state,  or 
local — that  include  an  assessment  of  the 
client's  needs  as  k  basic  element  in  their 
provision  of  service.  That  assessment 
elicits  key  infomiation  used  to  plan 
service  delivery  (|n  some  cases), 
determine  eligibijity  for  services,  track 
the  provision  of  services,  and  record 
outcomes.  Progran  hinders  may  require 
the  collection  of  <  ertain  program-level 


data  elements  as  part  of  their  annual 
reporting  requirements.  Several  projects 
under  HUD's  McKinney-Vento  Act 
programs,  including  the  Supportive 
Housing  Program,  Shelter  Plus  Care,  and 
Section  8  Moderate  Rehabilitation  for 
Single  Room  Occupancy  Dwellings,  and 
for  Housing  Opportimities  for  Persons 
with  AIDS  (HOPWA),  intentionally 
target  assistance,  conduct  outreach,  and/ 
or  conduct  other  specialized  efforts  to 
sei:ve  HOPWA  eligible  persons  who  are 
homeless.  For  these  projects,  program 
participants  should  ensure  that 
reporting  on  assistance  to  persons  who 
are  homeless  is  integrated  within  the 
area's  HMIS  efforts.  HOPWA  projects 
that  serve  homeless  persons  are 
expected  to,  and  encouraged  to, 
participate  in  the  area's  HMIS.  This  is 
discussed  in  more  detail  in  Part  3  of  this 
notice. 

Program-level  data  elements  include 
private  or  sensitive  information  on 
topics  such  as  income,  physical 
disabilities,  behavioral  health  status, 
and  whether  the  client  is  currently  at 
risk  of  domestic  violence.  At  the  time 
this  information  is  collected,  the  client 
will  be  told  the  purpose  for  which  the 
question  is  being  asked  and  the  way  in 
which  the  client  may  benefit  from 
answering  the  question  (for  example,  by 
suggesting  need  or  eligibility  for  a 
particular  service).  Local  CoCs  will  have 
to  establish  firm  policies  and 
procedures  to  protect  against 
imauthorized  disclosure  of  personal 
information.  This  will  be  discussed  in 
more  detail  in  Part  4  of  this  notice. 

•  Elective  data  elements  are  any  data 
elements  not  specified  as  universal  or 
program-level.  Some  HMIS,  particularly 
those  used  directly  as  a  tool  in  the 
provision  of  services,  may  be  very 
complex.  Particular  programs  (or  the 
entire  local  CoC)  may  wish  to  collect 
assessment,  service  tracking,  and 
outcome  information  in  more  detail 
than  required  by  the  uniform  HMIS 
standards.  For  example,  with  regard  to 
behavioral  health,  a  program  may  wish 
to  captmre  significantly  more 
information  about  a  client's  psychiatric 
history  or  current  status  than  is 
specified  under  the  program-level  data 
elements.  Such  elective  data  elements 
and  response  categories  are  developed 
at  the  discretion  of  each  CoC.  However, 
if  the  CoC  or  a  local  provider  collects 
more  information  than  is  required  by 
the  HMIS  data  standards,  the  CoC  or 
provider  must  be  able  to  transform  the 
more  detailed  data  into  the  broader  data 
elements  and  response  categories  of 
HMIS  data  standards. 

Furthermore,  HMIS  are  not  limited  to 
the  topics  covered  by  the  data  elements 
in  this  notice.  Local  patterns  for 


delivery  of  services  and  local  decisions 
on  the  scope  of  participation  in  the 
HMIS  may  call  for  additional  data 
collection  modules  that  are  entirely 
different  from  the  data  elements  that  are 
the  subject  of  this  notice. 

The  next  two  parts  of  the  notice  set 
forth  the  HMIS  data  standards.  Part  2 
presents  the  universal  data  elements  to 
be  collected  from  all  clients.  Part  3 
presents  program-level  data  elements  to 
be  collected  from  clients  in  certain  types 
of  programs.  Recommended  data 
collection  guidelines,  question  wording, 
and  required  response  categories  are 
provided  for  each  data  element,  and, 
when  appropriate,  there  is  a  discussion 
of  special  issues.  Part  4  of  this  notice 
describes  in  more  detail  the  standards 
for  data  confidentiality  and  security  to 
which  an  HMIS  will  be  expected  to 
adhere.  Finally,  Part  5  addresses 
technical  standards  for  the  creation  of 
data  systems. 

2.  Data  Standards  for  Universal  Data 
Elements 

HUD  has  determined  that  some  data 
elements  should  be  collected  by  all 
agencies  serving  homeless  persons. 
HUD  carefully  weighed  the  reporting 
burden  of  the  universal  data  elements 
against  the  importance  of  the 
information  for  producing  meaningful 
reports.  Of  special  concern  to  HUD  was 
the  reporting  burden  for  shelters  that 
register  large  numbers  of  applicants  on 
a  nightly  basis,  with  little  time  to  collect 
information  from  each  applicant.  As  a 
result,  the  number  of  universal  data 
elements  was  kept  to  a  minimum,  and 
the  ease  of  providing  the  information 
requested  was  considered  for  each 
element. 

The  Department  is  inviting  comments 
on  how  Homeless  Management 
Information  Systems  can  be  used  to 
measure  chronic  homelessness.  At 
present,  the  universal  data  standards 
will  provide  information  on  the  month 
and  year  a  homeless  individual  left  his 
or  her  last  permanent  address.  Further, 
HMIS  will  generate  information  on 
shelter  stays  and  homelessness  episodes 
over  time.  However,  given  shelter 
worker  demands  and  other 
considerations,  a  determination  of 
disability  is  currently  outside  the  scope 
of  what  is  collected  as  part  of  the 
universal  data  elements. 

The  universal  data  elements  include: 

•  2.1:  Name 

•  2.2:  Social  Security  Number 

•  2.3:  Date  of  Birth 

•  2.4:  Ethnicity  and  Race 

•  2.5:  Gender 

•  2.6:  Veteran  Status 

•  2.7:  Residence  Prior  to  Program 
Entry 
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•  2.8:  Zip  Code  of  Last  Permanent 
Address 

•  2.9:  Month  and  Year  Person  Left 
Last  Permanent  Address 

•  2.10:  Program  Entry  Date 

•  2.11:  Program  Exit  Date 

•  2.12:  Unique  Person  Identification 
Number 

•  2.13:  Program  Identification 
Number 

•  2.14:  Program  Event  Niunber 

•  2.15:  Household  Identification 
Niunber 

•  2.16:  Children's  Questions 
Data  elements  2.1  through  2.11 

require  that  staff  from  a  homeless 
assistance  agency  enter  information 
provided  by  a  client  into  the  HMIS 
database.  For  each  of  these  data 
elements  one  or  more  questions  and 
multiple  response  categories  are 
provided.  There  is  no  requirement  that 
the  questions  appear  on  the  computer 
screens  generated  by  the  HMIS 
application.  At  the  same  time,  staff  are 
highly  encouraged  to  use  them. 

The  response  categories  are  required 
and  the  HMIS  application  must  include 
these  responses  exactly  as  they  are 
presented  in  this  section.  Part  5  of  this 
notice.  Technical  Standards,  discusses 
approaches  for  handling  missing 
response  categories  throughout  the 
HMIS  application. 

The  universal  data  questions  must  be 
asked  of  each  adult  who  applies  for  a 
homeless  assistance  service.  Where  a 
group  of  persons  apply  for  services 
together  (as  a  household  or  family),  the 
intake  worker  will  first  ask  for 
information  from  the  household  head 
who  is  applying  for  services  and  then 
request  information  from  him/her  about 
any  children  under  the  age  of  18  who 
are  applying  for  services  with  the 
household  head.  (The  children  do  not 
need  to  be  present  at  the  time  the 
household  head  applies  for  services.) 
Any  other  adults  (18  years  of  age  or 
older)  who  are  applying  for  services 
with  this  group  of  persons  will  be 
interviewed  separately.  One  adult 
should  not  provide  information  for 
another  adult. 

Because  this  section  follows  an 
interview  format,  all  of  the  data 
elements  that  are  asked  of  an  adult  are 
presented  first  in  this  section,  followed 
by  the  data  elements  that  are  required 
for  any  children  (presented  in  2.16). 

Elements  2.12  to  2.15  are 
automatically  generated  by  the  data 
collection  software,  although  staff 
inquiries  are  essential  for  the  proper 
generation  of  these  elements. 

All  protected  personal  information, 
including  data  elements  2.1,  2.2,  2.3, 
2.8,  2.10,  2.11,  2.12,  and  2.13  will  be 
encrypted  using  at  least  128-bit 


encryption  standards.  This  will  render 
the  data  unusable  to  any  casual  viewer, 
as  the  information  will  not  be  able  to  be 
unencrypted  and  viewed  except  through 
the  local  HMIS  application. 
Jurisdictions  must  have  the  capacity  to 
unencrypt  HMIS  data  at  the  local  level. 
HMIS  user  access  to  this  information 
will  be  highly  restricted  in  accordance 
with  Part  4  of  this  notice. 

2.1  Name 

Rationale:  The  first,  middle,  and  last 
names  should  be  collected  to  support 
the  unique  identification  of  each  person 
served. 

Data  Coltection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initifd  program  entry  or  as  soon  as 
possible  thereafter. 

Subjects:  All  adults  and  children 
served. 

Recommended  Interview  Questions 
and  Required  Response  Categories: 

Q:  "What  is  your  first,  middle,  and 
last  name?"  (legal  names  only;  avoid 
aliases  or  nicknames) 

(example:  John  David  Doe,  Jr.) 
88— Don't  know 
99 — Refused 

Q:  "Have  you  ever  received  services 
under  a  different  name?" 
0— No 
1— Yes 

88 — ^Don't  know 
99— Refused 

If  yes: 

Q:  "What  was  the  other  name  under 
which  you  received  services?" 

Special  Issues:  Four  fields  should  be 
created  in  the  HMIS  database  to  capture 
suffixes  such  as  "Junior"  or  "11"  in 
addition  to  their  full  first,  middle,  and 
last  names.  Part  5  of  this  notice 
discusses  how  to  treat  missing 
information  for  open-ended  questions. 

This  data  standard  should  be  treated 
as  a  protected  personal  identifier  and  is 
subject  to  the  seciu-ity  standards  for 
personal  identifi'ers  set  forth  in  Part  4  of 
this  notice. 

2.2  Social  Security  Number 

Rationale:  The  Social  Security 
number  should  be  collected  to  support 
the  unique  identification  of  each  person 
served. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter. 

Subjects:  All  adults  and  children 
served. 


Recommended  Interview  Questions 
and  Required  Response  Categories: 

Q:  "What  is  your  Social  Security 
number?"  (use  "X"  for  missing 
numbers)  [If  client  declines  to  provide 
his/her  SSN,  he/she  cannot  be  declined 
services  on  that  basis]. 

/ / (example:  123  45 

6789,  or  123  45  XXXX) 
77 — Does  not  have  a  Social  Security 

number 
88 — Don't  know 
99 — Refused 

Special  Issues:  Clients  caimot  be 
denied  services  if  they  refuse  to  provide 
their  Social  Security  number. 

Although  the  HMIS  application's  data 
entry  form  may  include  hyphens  within 
the  SSN  to  improve  readability,  one 
alphanumeric  field  without  hyphens 
should  be  created  within  the  HMIS 
database.    - 

This  data  standard  should  be  treated 
as  a  protected  personal  identifier,  and  is 
subject  to  the  security  standards  for 
personal  identifiers  set  forth  in  Part  4  of 
this  notice. 

2.3    Date  of  Birth 

Rationale:  The  date  of  birth  can  be 
used  to  calculate  the  age  of  persons 
served  at  time  of  program  entry  or  at  any 
point  in  receiving  services.  It  will  also 
support  the  unique  identification  of 
each  person  served. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter. 

Subjects:  All  adults  and  children 
served. 

Recommended  Interview  Questions 
and  Required  Response  Categories: 

Q:  "What  is  your  birth  date?"  (use 
"X"  for  missing  numbers) 

/ / (example:  01/31/ 

2002,  or  01/XX/2002)(Month)  (Day) 
(Year) 

If  complete  birth  date  is  not  known: 

Q:  "In  what  year  were  you  born?" 


88 — Don't  know 
99 — Refused 
Q:  "In  what  month  were  you  bom?" 


88 — Don't  know 
99 — Refused 

If  neither  year  nor  month  of  birth  is 
known: 

Q:  "What  is  your  age?" 

years  old 

88 — Don't  know 
99— Refused 

Special  Issues:  One  date-format  field 
for  complete  birth  dates  should  be 
created  in  the  HMIS  database. 
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This  data  staiidard  should  be  treated 
as  a  protected  [iersonal  identifier,  and  is 
subject  to  the  security  standards  for 
personal  identifiers  set  forth  in  Part  4  of 
this  notice. 
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2.4    Ethnicity  imd  Race 

Rationale:  Et|inicity  and  race  can  be 
used  to  count  tfce  number  of  homeless 
persons  who  identify  themselves  as 
Hispanic  and  tq  count  the  number  of 
homeless  persohs  who  identify 
themselves  witain  five  different  racial- 
categories.  In  thie  October  30,  1997. 
issue  of  the  Fedleral  Register  (62  FR 
58782),  the  Offifce  of  Management  and 
Budget  (0MB)  dublished  "Standards  for 
Maintaining,  Ccjllecting,  and  Presenting 
Federal  Dataon  Race  and  Ethnicity." 
All  existing  federal  recordkeeping  and 
report  requirements  must  be  in 
compliance  with  these  Standards  as  of 
January  1,  2003  j 

Data  Collectidtn  Methods:  Interview  or 
self-administerejd  form.  Staff 
observations  sh(  uld  not  be  used  to 
collect  informat  on  on  ethnicity  and 
race. 

When  Data  Aie  Collected:  Upon 
initial  program  « ntry  or  as  soon  as 
possible  thereafi  er. 

Subjects:  All  a  dults  and  children 
served. 

Recommendei  f  Interview  Questions 
and  Required  Re  sponse  Categories: 

Ethnicity 

Hisp 


Q:  "Are  you 
0— No  (Non-Hi 
1 — Yes  (Hispani^ 
88— Don't  know 
99— Refused 


anic  or  Latino?' 

s^anic/Non-Latino) 
or  Latino) 


yaur 

race 

Incian 


inclid 


person 


Race 

Q:  "What  is 
more  than  one 
1 — American 
person  having 
original  peopl 
America — 
America — and 
affiliation  or  c 
2 — Asian  (A 
any  of  the  ori_ 
East,  SoutheasI 
subcontinent  i 
Cambodia 
Malaysia, 
Islands, 
3 — Black  or 
having  origins 
racial  groups  o 
"Haitian"  or 
addition  to  " 
American".) 
4 — Native 
Islander  (A 
any  of  the  o 


igi  nal 


,  Chi  la 
Pakii  tan 
Thailaid 
Afric  an 


race  (you  may  name 

)?" 


or  Alaska  Native  (A 
origins  in  any  of  the 
of  North  and  South 
ing  Central 
who  maintains  tribal 
(immunity  attachment.) 
having  origins  in 
peoples  of  the  Far 
Asia,  or  the  Indian 
iicluding,  for  example, 
India,  Japan,  Korea, 

the  Philippine 
and  Vietnjim.) 
American  (A  person 
n  any  of  the  black 
Africa.  Terms  such  as 
Negro"  can  be  used  in 
Blpck  or  African 


Hawaii  an  or  Other  Pacific 
per^n  having  origins  in 
peoples  of  Hawaii, 


rigi  lal 


Guam,  Samoa,  or  other  Pacific 

Islemds.) 
5 — White  (A  person  having  origins  in 

any  of  the  original  peoples  of  Europe, 

the  Middle  East,  or  North  Africa.) 
88— Don't  know 
98 — Not  applicable 
99— Refused 

Special  Issues:  The  HMIS  should  treat 
race  as  five  separate  fields  to  account  for 
multiple  race  responses.  For  instance,  if 
a  respondent  identifies  herself  as  White 
and  Asian,  code  "5"  is  recorded  in  the 
first  data  field,  "2"  is  recorded  in  the 
second  data  field,  and  "98"  (Not 
applicable)  in  the  remaining  ^ata  fields. 

2.5    Gender 

Rationale:  To  create  separate  counts 
of  homeless  men  and  homeless  women 
served. 

Data  Collection  Methods:  Interview, 
observation,  or  self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter. 

Subjects:  All  adults  and  children 
served. 

Recommended  Interview  Questions 
and  Required  Response  Categories: 

Q:  "Are  you  male  or  female?" 
0— Male 
1 — Female 
88— Don't  know 
99— Refused 

Special  Issues:  The  gender  questions 
are  meant  to  capture  the  self-perceived 
sexual  identity  of  the  person 
interviewed  and  the  caregiver's 
perception  of  the  children  who  are  with 
him/her.  If  the  person  replies  that  he/ 
she  is  unsure  of  gender  for  any  member 
of  the  household,  the  interviewer 
should  record  "Don't  know." 

Programs  may  add  a  "transgender" 
category  as  needed.  However,  for 
reporting  purposes  this  category  will  be 
represented  as  "Don't  know." 

2.6    Veteran  Status 

Rationale:  To  determine  the  number 
of  homeless  veterans. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter. 

Subjects:  All  adults  served. 

Recommended  Interview  Question 
and  Required  Response  Categories: 

Q:  "Have  you  ever  served  on  active 
duty  in  the  Armed  Forces  of  the  United 
States?" 
0— No 
1— Yes 

88— Don't  know 
99— Refused 

Special  Issues:  The  "Armed  Forces" 
do  not  include  inactive  military  reserves 


or  the  National  Guard  unless  the  person 
has  been  called  up  to  active  duty. 

2.7    Residence  Prior  to  Program  Entry 

Rationale:  To  identify  the  type  of 
residence  experienced  just  prior  to 
program  admission. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

Mien  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter. 

-Subjects:  All  adults  and,  if  necessary, 
children  served. 

Recommended  Interview  Questions 
and  Required  Response  Categories: 

Q:  "Where  did  you  stay  last  night?" 
1 — Emergency  shelter 
2 — Transitional  housing  for  homeless 

persons 
3 — Permanent  housing  for  formerly 

homeless  persons  * 

4 — Psychiatric  facility 
5 — Substance  abuse  treatment  facility 
6 — Hospital 
7— Jail 
8 — Prison 
9 — Hotel  or  motel 
10 — Foster  care  home 
11 — Own  room,  apartment,  or  house 
12 — Living  with  someone  else  (family 

and  fiiends) 
13 — A  car  or  other  vehicle 
14 — An  abandoned  building 
15— At  a  transportation  site  (bus  station, 

airport,  subway  station,  etc.) 
16 — Anywhere  outside  (streets,  parks, 

campgrounds,  cardboard  boxes,  etc.) 
17— Other 
88 — Don't  know 
99— Rehised 

Q:  "How  long  did  you  stay  at  that 
place?" 

1 — Less  than  one  week 

2 — One  to  two  weeks       » 

3 — Three  weeks  to  one  month 

4 — Two  to  three  months  '' 

5 — Four  to  six  months 

6 — Seven  months  to  one  year 

7 — More  than  one  year 

88 — Don't  know 

99— Refused 

Special  Issues:  This  standard  does  not 
preclude  the  collection  of  residential 
history  information  beyond  the 
residence  experienced  the  night  prior  to 
program  admission. 

2.8    Zip  Code  of  Last  Permanent 
Address 

Rationale:  To  identify  the  former 
geographic  location  of  persons 
experiencing  homelessness. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter. 
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Subjects:  All  adults  and,  if  necessary, 
children  served. 

Recommended  Interview  Questions 
and  Required  Response  Categories: 

Q:  "What  is  the  zip  code  of  the 
apartment,  room,  or  house  where  you 
last  lived  for  six  consecutive  months  or 
more?" 

(5  digits) 


/        / 


(example:  01/31/ 


88 — Don't  know 

99 — Refused 
If  zip  code  is  unknown,  ask: 
Q:  "What  was  the  street  address?" 

(Number  and  Street)    (City)    (State) 

Special  Issues:  If  the  last  permanent 
address  was  institutional  (e.g.,  prison, 
psychiatric  hospital),  ask  for  its  address. 
If  a  street  address  is  provided,  three 
separate  fields  for  number/street,  city, 
and  state  should  be  generated.  Use 
standard  state  abbreviations  for  the  state 
data  field.  Part  5  of  this  notice  discusses 
how  to  treat  missing  information  for 
open-ended  questions. 

This  data  standard  should  be  treated 
as  a  protected  personal  identifier  and  is 
subject  to  the  security  standards  for 
personal  identifiers  set  forth  in  Part  4  of 
this  notice. 

2.9  Month  and  Year  Person  Left  Last 
Permanent  Address 

Rationale:  To  estimate  the  amount  of 
time  a  person  has  been  homeless  or 
unstably  housed. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter. 

Subjects:  All  adults  and,  if  necessary, 
children  served. 

Recommended  Interview  Question 
and  Required  Response  Categories: 

Q:  "What  month  and  year  did  you 
leave  the  last  apartment,  room,  or  house 
where  you  lived  for  six  months  or 
more?"  (use  "X"  for  missing  numbers) 

/ (example:  01/2002,  or 

XX/2002)  (Month)  (Year) 
88 — Don't  know 
99 — Refused 

2.10  Program  Entry  Date 

Rationale:  To  calculate  the  length  of 
stay  in  a  homeless  residential  program 
or  the  amount  of  time  spent 
participating  in  a  services-only  program. 

Data  Collection  Methods:  Recorded  by 
the  staff  responsible  for  registering 
program  entrants. 

When  Data  Are  Collected:  Upon  any 
program  entry  (whether  or  not  it  is  an 
initial  program  entry). 

Subjects:  All  adults  and  children 
served. 

Recommended  Interview  Question 
and  Required  Response  Categories: 


2002)  (Month)  (Day)  (Year) 
Special  Issues:  For  a  shelter  visit,  this 
date  would  represent  the  first  day  of 
residence  in  a  shelter  program  following 
residence  outside  of  the  shelter  or  in 
another  program.  For  example,  the  first 
date  of  service  may  be  the  date  a  person 
is  admitted  into  a  shelter,  after  residing 
in  an  abandoned  building  or  with 
relatives  the  night  before.  It  may  also 
represent  the  first  date  of  residence  in 
a  transitional  program  after  transferring 
from  an  emergency  shelter  program.  For 
services,  this  date  may  represent  the  day 
a  service  was  provided,  or  the  first  date 
of  a  period  of  continuous  service.  For 
example,  if  a  person  receives  daily 
coiuiseling  as  part  of  an  ongoing 
treatment  program,  the  first  date  of 
service  could  be  the  date  of  eruollment 
in  the  treatment  program. 

Any  return  to  a  program  one  day  or 
more  after  the  last  date  of  utilization 
must  be  recorded  as  a  new  program 
entry  date. 

This  data  standard  should  be  treated 
as  a  protected  personal  identifier  and  is 
subject  to  the  security  standards  for 
personal  identifiers  set  forth  in  Part  4  of 
this  notice. 

2.11     Program  Exit  Date 

Rationale:  To  calculate  the  length  of 
stay  in  a  homeless  residential  program 
or  the  amount  of  time  spent 
participating  in  a  services-only  program. 

Data  Collection  Methods:  Recorded  by 
the  staff  responsible  for  monitoring 
program  utilization  or  conducting  exit 
interviews. 

When  Data  Are  Collected:  Upon  any 
program  exit. 

Subjects:  All  adults  and  children 
served. 

Recommended  Interview  Question 
and  Required  Response  Categories: 

/ / (example:  01/31/ 

2002)  (Month)  (Day)  (Year) 

Special  Issues:  For  a  shelter  visit,  this 
date  would  represent  the  last  day  of 
residence  in  a  shelter  program  before 
the  day  that  the  client  transfers  to 
another  residential  program  or 
otherwise  leaves  the  shelter.  For 
example,  the  last  date  of  service  would 
be  the  last  night  the  person  stayed  at  the 
shelter  prior  to  moving  into  permanent 
or  transitional  housing,  or  failing  to 
return  to  the  shelter.  For  services,  this 
date  may  represent  the  day  a  service 
was  provided  or  the  last  date  of  a  period 
of  continuous  service.  For  example,  if  a 
person  has  been  receiving  daily 
coimseling  as  part  of  an  ongoing 
treatment  program  and  either  formally 
terminates  their  involvement  or  fails  to 
return  for  counseling,  the  last  date  of 


service  could  be  the  date  of  termination 
or  date  of  the  last  counseling  session. 

If  a  client  has  not  utilized  a  program 
for  one  day  or  more,  the  last  day  of 
utilization  must  be  recorded  as  the 
program  exit  date. 

This  data  standard  should  be  treated 
as  a  protected  personal  identifier  and  is 
subject  to  the  security  standards  for 
personal  identifiers  set  forth  in  Part  4  of 
this  notice. 

2.12    Unique  Person  Identification 
Number 

Rationale:  Every  client  receiving 
homeless  assistance  services  within  a 
CoC  is  assigned  a  Personal  Identification 
Number  (PIN),  which  is  a  permanent 
and  unique  number  generated  by  the 
HMIS  application.  The  PIN  is  used  to 
obtain  an  unduplicated  count  of  persons 
served  within  a  CoC. 

Data  Collection  Methods:  Where  data 
are  shared  across  programs  in  a  CoC, 
staff  will  determine  at  intake  whether  a 
client  has  been  previously  assigned  a 
PIN.  To  make  this  determination,  the 
staff  enters  personal  identifying 
information  (Name,  Social  Security 
Number,  Date  of  Birth,  and  Gender)  into 
the  HMIS  application.  The  application 
then  searches  a  CoC's  centralized 
database  for  matching  records.  If  a 
match  is  found  and  a  PIN  is  retrieved, 
the  same  PIN  will  be  assigned  to  the 
client.  If  no  matches  are  found,  a  new 
randomly  generated  PIN  is  assigned  to 
the  client. 

Where  data  are  not  shared  across 
programs,  programs  will  provide  client- 
level  information  on  a  regular  basis  to 
the  CoC  system  administrator.  The  CoC 
administrative  staff  are  responsible  for 
assigning  PINs  by  searching  and 
matching  client  records  using  personal 
identifying  information. 

When  Data  Are  Collected:  When  data 
are  shared  across  programs,  upon 
program  entry  or  as  soon  as  possible 
thereafter.  When  data  are  not  shared 
across  programs,  the  assignment  of  PINs 
occurs  after  client  records  are  submitted 
to  the  CoC  system  administrator. 

Subjects:  All  adults  and  children 
served. 

Recommended  Interview  Question 
and  Required  Response  Categories: 

The  following  question  may  facilitate 
the  search  for  an  existing  Personal  ' 
Identification  Number: 

Q:  "Have  you  ever  been  served  by  this 
(name  of  facility  or  program]  before?" 
0— No 
1— Yes 

88 — Don't  know 
99 — Refused 

Special  Issues:  The  PIN  is  a  random 
number  automatically  generated  by  the 
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HMIS  applicati|3n  (see  Part  5  of  this 
notice). 

This  data  standard 
as  a  protected 
subject  to  the 
personal  identi 
this  notice. 


should  be  treated 
f  ersonal  identifier  and  is 
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medical  services  from  a  single  provider 
on  the  same  day,  separate  program  event 
numbers  will  be  generated  for  each 
service.  For  more  information,  see  Part 
5  of  this  notice. 

2.15     Household  Identification  Number 

Rationale:  To  count  the  number  of 
households  served. 

Data  Collection  Methods:  Interview  or 
staff  observation  that  client  is 
participating  in  a  program  with  other 
members  of  a  household. 

When  Data  Are  Collected:  Upon  any 
program  entry  (whether  or  not  it  is  an 
initial  program  entry)  or  as  soon  as 
possible  thereafter.  Persons  can  join  a 
household  with  members  who  have 
already  begun  a  program  event,  or  leave 
a  program  although  other  members  of 
the  household  remain  in  the  program. 

Subjects:  All  adults  and  children 
served. 

Recommended  Interview  Questions 
and  Required  Response  Categories: 

If  it  is  not  evident  that  others  are 
applying  for  or  receiving  assistance  with 
the  client,  then  ask: 

Q:  "Who  else  is  applying  for  (or 
receiving)  assistance  with  you?" 

,Q  "What  is  their  first,  middle,  and  last 
name?"  (legal  names  only;  avoid  aliases 
and  nicknames) 


(example:  John  David  Doe,  Jr.) 
88 — Don't  know 
99— Reftised 

Special  Issues:  A  household  is  a  group 
of  persons  who  together  apply  for  and/ 
or  receive  a  specific  homeless  assistance 
service. 

A  common  household  identification 
number  should  be  assigned  to  each 
member  of  the  same  household. 
Individuals  in  a  household  (adults  and/ 
or  children)  who  are  not  present  when 
the  household  initially  applies  for 
assistance  and  later  join  the  household 
should  be  assigned  the  same  household 
identification  number  that  links  them  to 
the  rest  of  the  persons  in  Uje  household. 
Part  5  of  this  notice  discusses  how  to 
treat  missing  information  for  open- 
ended  questions. 

See  section  2.16  for  questions  that 
may  be  asked  about  household  members 
under  18  years  of  age. 

2.16    Children's  Questions 

Recommended  Interview  Questions 
and  Required  Response  Categories: 

Name 

Q.  "Do  you  have  any  children  under 
18  years  of  age  with  you?" 
0— No 
1— Yes 
88— Don't  know 


99— Refused 

If  yes, 

Q:  "What  is  (are)  the  first,  middle,  and 
last  name(s)  of  the  child(ren)  with  you?" 


(example:  Jane  Mary  Doe) 
88— Don't  know 
99— Refused 

Social  Security  Number 

Q:  "What  is  (are)  the  Social  Security 
number(s)  for  [name  of  child]?"  (use 
"X"  for  missing  numbers) 

(example:  123  45 

6789or  123  45XXXX) 
77 — Does  not  have  a  Social  Security 

number 
88 — Don't  know 
99— Reftised 

Date  of  Birth 

Q:  "What  is  the  birth  date  of  [name  of 
child]?"  (use  "X"  for  missing  numbers) 
/ / (example:  01/31/ 

2002  or  Ol/XX/2002)  (Month)  (Day) 

(Year) 

If  complete  birth  date(s)  is(are)  not 
known: 

Q:  "What  year  was  [name  of  child] 
born  in?" 


88 — Don't  know 
99— Refused 

Q:  "What  month  was  [name  of  child] 
bom  in?"  • 


88 — Don't  know 
99— Refused 

If  neither  year  nor  month  of  birth  is 
known: 

Q:  "What  is  the  age  of  [name  of 
child]?" 

years  old 

«8— Don't  know 
99— Rehised 

Ethnicity 

Q:  "Is  [name  of  child]  Hispanic  or 
Latino?" 

0 — No  (Non-Hispanic/Non-Latino) 
1 — Yes  (Hispanic  or  Latino) 
88 — Don't  know 
99— Refused 

Race  ^ 

Q:  "What  is  the  race  of  [name  of 
child]  (you  may  name  more  than  one 
race)?" 

1— American  Indian  or  Alaska  Native  (A 
person  having  origins  in  any  of  the 
original  peoples  of  North  and  South 
America — including  Central 
America — and  who  maintains  tribal 
affiliation  or  community  attachment.) 

2 — Asian  (A  person  having  origins  in 
any  of  the  original  peoples  of  the  Far 
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East,  Southeast  Asia,  or  the  Indian 
subcontinent  including,  for  example, 
Cambodia,  China,  India,  Japan,  Korea, 
Malaysia,  Pakistan,  the  Philippine 
Islands,  Thailand,  and  Vietnam.) 

3 — Black  or  African  American  (A  person 
having  origins  in  any  of  the  black 
racial  groups  of  Africa.  Terms  such  as 
"Haitian"  or  "Negro"  can  be  used  in 
addition  to  "Black  or  African 
American".) 

4 — Native  Hawaiian  or  Other  Pacific 
Islander  (A  person  having  origins  in 
any  of  the  original  peoples  of  Hawaii, 
Guam,  Samoa,  or  other  Pacific 
Islands.) 

5 — White  (A  person  having  origins  in 
any  of  the  original  peoples  of  Europe, 
the  Middle  East,  or  North  Africa.) 

88 — Don't  know 

98 — Not  applicable 

99 — Refused 

Gender 

Q:  "Is  [name  of  child]  male  or 
female?" 

0 — Male 
1 — Female 
88 — Don't  know 
99— Refused 


Residence  Prior  to  Program  Entry 

Q:  "Where  did  [name  of  child]  stay 
last  night?" 
1 — Emergency  shelter 
2 — Transitional  housing  for  homeless 

persons 
3 — Permanent  housing  for  formerly 

homeless  persons 
4 — Psychiatric  facility 
5 — Substance  abuse  treatment  facility 
6 — Hospital 
7— Jail 
8 — Prison 
9 — Hotel  or  motel 
10 — Foster  care  home 
11 — Own  room,  apartment,  or  house 
12 — Living  with  someone  else  (family 

and  friends) 
13 — A  car  or  other  vehicle 
14 — An  abandoned  building 
15 — At  a  transportation  site  (bus  station, 

airport,  subway  station,  etc.) 
16 — Anywhere  outside  (streets,  parks, 

campgrounds,  cardboard  boxes,  etc.) 
17— Other 

Q:  "How  long  did  [name  of  child]  stay 
at  that  place?" 
1 — Less  than  one  week 
2 — One  to  two  weeks 
3 — Three  weeks  to  one  month 
4 — Two  to  three  months 


5 — Four  to  six  months 

6 — Seven  months  to  one  year 

7 — More  than  one  year 

8 — Don't  know 

9 — Not  applicable 

10 — Refused 

Zip  Code  of  Last  Permanent  Address 

-  Q:  "Was  (name  of  child]  living  with 
you  at  the  last  place  you  lived  for  six 
consecutive  months  or  more?" 

0— No 

1— Yes 

88 — Don't  know 

99— Refused 

Month  and  Year  Child  Left  Last 
Permanent  Address 

If  response  to  "Was  [name  of  child] 
living  with  you  at  the  last  place  you 
lived  for  six  consecutive  months  or 
more"  question  is  "No."  ask: 

Q:  "What  month  and  year  did  [name 
of  child]  leave  the  last  place  where  [he 
or  she]  lived  for  six  months  or  more?" 
(use  "X"  for  missing  numbers) 

/ / (example:  01/2002, 

or  XX/2002)  (Month)  (Year)      . 

88 — Don't  know 
99— Refused 


Summary  of  Universal  Data  Elements 

Data  standards 

Subjects 

Protected  personal  information 

Data  entry  or  computer- 
generated 

Adults  and  Children 

Protected  Data  Entrv. 

SSN 

Adults  and  Children 

Protected 

Protected 

;-\i 

Data  Entry. 

Date  of  Birth              

Adults  and  Children 

Data  Entry. 

Ethnicitv  and  Race   

Adults  and  Children 

Data  Entry. 

Adults  and  Children           

Data  Entry. 

Adults 

Adults  and  Children                        .    . 

Data  Entry. 

Residence  Prior  to  Program  Entry  .... 
Zip   Code   of   Last   Permanent   Ad- 
dress. 
Mnnth   and   Ypar   1  eft   Last   Perma- 

Data  Entry. 

Adufts  and  Children 

Protected  

Data  Entry. 

Adults  and  Children                  

Data  Entry. 

nent  Address. 
Proaram  Entrv  Date           

Adults  and  Children 

Protected  , 

Protected 

Protected  

Protected  

Data  Entry. 

Proaram  Exit  Date 

Adults  and  Children 

Data  Entry. 

Unique  Personal  Identification  Num- 
ber. 

Program  Identification  Number 

Proaram  Event  Number  

Adults  and  Children 

Computer-Generated 

Adults  and  Children 

Computer-Generated 

Adults  and  Children 

Computer-Generated . 

Household  Identifier  Numtier 

Adults  and  Children  

Computer-Generated. 

3.  Data  Standards  for  Program-Level 
Data  Elements 

Program-level  data  elements  are  to  be 
collected  from  all  clients  served  by 
some  types  of  programs.  These  are 
programs  that  include  as  a  basic  element 
in  their  provision  of  service  an 
assessment  of  the  client's  needs.  That 
assessment  elicits  key  information  used 
to  plan  service  delivery,  determine 
eligibility  for  services  (in  some  cases), 
track  the  provision  of  services,  and 
record  outcomes. 


The  program-level  data  elements  are 
to  be  completed  as  required  by  a  locality 
or  funder.  They  are  provided  as  part  of 
this  notice  so  that  consistent 
information  can  be  obtained  from 
programs  that  collect  this  type  of  data 
from  homeless  persons.  For  the 
Supportive  Housing  Program,  Shelter 
Plus  Care,  Section  8  Moderate 
Rehabilitation  for  Single  Room 
Occupancy  Dwellings  (SRO)  Program, 
and  the  Housing  Opportunities  for 
Persons  with  HIV/ AIDS  (HOPWA) 


Program,  the  following  program-level 
data  elements  and  definitions  are 
needed  to  complete  Annual  Progress 
Reports:  3.1  (Income  and  Sources) 
through  3.4  (Developmental  Disability), 
3.7  (  HIV/ AIDS  Status),  3.8  (Behavioral 
Health  Status),  3.9  (Domestic  Violence), 
3.11  (Employment),  3.13  (Services 
Received),  3.14  (Destination),  and  3.15 
(Follow-up  After  Program  Exit). 

The  program-level  data  elements 
include: 

•  3.1:  Income  and  Sources 
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•  3.16:  Child 

•  3.17.  Other 
Most  of  the  d 

staff  from  a 
enter  informat 
into  the  HMIS 
element  one  or 
multiple 
provided.  As 
elements,  there 
the  questions 
screens  generate  d 
application.  At 
highly  enco 
APR-required 
response 

HMIS  applicatidn 
responses  exacti  y 
in  this  section. 
The  program 
asked  of  each 
homeless 
group  of  person; 
together  (as  a 
intake  worker 
information  fron  i 
who  is  applying 
request  informat 
any  children 
are  applying  for 
household  head 
need  to  be  presei  it 
household  head 
Any  other  adults 
services  with  thi ; 
should  be 
unless  an  adult  i 
information  for 
Because  these 
in  an  interview 
elements  that  are 
presented  first  in 
by  the  data  elem* 
for  any  children 
Since  many  _ 
elements  include 
information,  HUlp 
client  be  told  the 
question  is  being 
which  the  client 
answering  the 
suggesting  need 
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evel  data  questions  are 
who  applies  for  a 
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apply  for  services 
hoiisehold  or  family),  the 
first  ask  for 
the  household  head 
for  services  and  then 
on  from  him/her  about 
18  years  of  age  who 
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unauthorized  disclosure  of,  or  misuse 
of,  personal  information.  These  issues 
will  be  discussed  in  more  detail  in  Part 
4  of  this  notice. 

3.1     Income  and  Sources 

Rationale:  Income  and  sources  of 
income  are  important  for  determining 
service  needs  of  people  at  the  time  of 
program  entry,  determining  whether 
they  are  accessing  all  income  sources  for 
which  they  are  eligible,  assessing  their 
degree  of  vulnerability  to  chronic 
homelessness,  and  describing  the 
characteristics  of  the  homeless 
population.  Capturing  the  amount  of 
cash  income  from  various  sources  will 
help  to:  Assure  all  income  sources  are 
counted  in  the  calculation  of  total 
income;  enable  program  staff  to  take 
into  account  the  composition  of  income 
in  determining  needs;  determine  if 
people  are  receiving  the  mainstream 
program  benefits  to  which  they  may  be 
entitled;  help  clients  apply  for  benefits 
assistance;  and  allow  analysis  of 
changes  in  the  composition  of  income 
between  entry  and  exit  from  the 
program. 

Data  Collection  Method:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  (or  as  soon  as 
possible  thereafter),  at  program  exit  and 
during  periodic  follow-up.  Needed  to 
complete  Annual  Progress  Reports  for 
certain  HUD  McKinney-Vento  Act 
programs. 

Subjects:  All  adults  served  by  the 
program. 

Recommended  Questions  and  APR- 
Required  Response  Categories: 

Earned  Income 

Q:  'Have  you  [and/or  the  children 
who  are  coming  into  this  program  with 
you]  received  money  from  working  in 
the  last  month?" 
0— No 
1— Yes 

88 — Don't  know 
99— Rehised 

If  yes,  then  ask  the  following  question: 
Q:  'Over  the  last  month,  how  much 

money  did  you  [and/or  the  children 

who  are  coming  to  this,  program  with 

you]  receive  from  working?" 

$ 00 

88— Don't  know 

99— Refused 

Income  from  Other  Sources 

Q:  Have  you  (and/or  the  children  who 
are  coming  to  this  program  with  you] 
received  money  from  any  other  sources 
in  the  last  month?" 
0— No 
1— Yes 


88 — Don't  know 
99— Refused 

If  yes,  then  ask  the  following 
questions: 

Q:  "Over  the  last  month,  how  much 
money  did  you  [and/or  the  children 
who  are  coming  into  this  program  with 
you]  receive  from  the  following 
sources?" 

Q:  "Unemployment  Insurance?" 

$ .00 

88 — Don't  know 
99— Refused 

Q:  "Supplemental  Security  Income  or 
SSI?" 

$ .00 

88 — Don't  know 

99— Refused 

(For  household  head  with  children) 

Q:  "Was  this  SSI  for  you  or  for  a  child 
who  is  with  you?" 
1— Self 
2— A  child 

Q:  "Over  the  last  month,  how  much 
money  did  you  [and/or  the  children 
who  are  coming  into  this  program  with 
you]  receive  from  the  following 
sources?"  (Ask  each) 

$ .00 

88 — Don't  know 

99— Refrjsed 

a — Social  Security  Disability  Income 

(SSDI) 
b — A  veteran's  disability  payment 
c — Private  disability  insurance 
d — Worker's  compensation 
e — Temporary  Assistance  for  Needy 
Families  (TANF)  (or  replace  with 
local  name) 
f — General  Assistance  (GA)  (or  replace 

with  local  name) 
g — Retirement  income  for  Social 

Security 
h — Veteran's  pension 
i — Pension  from  a  former  job 
j — Child  support 

k — Alimony  or  other  spousal  support 
1 — Any  other  sources 

If  the  client  reported  any  sources  of 
income  as  "Don't  Know"  or  "Refused," 
then  ask: 

Q:  "Over  the  last  month,  what  was 
your  total  income?  Please  do  not 
include  the  income  of  any  persons  in 
your  household  who  are  18  years  of  age 
or  older." 

$ .00 

88— Don't  know 
99— Reftised 

Special  Issues:  Note  that  this  is  the 
only  data  element  that  combines        • 
information  for  an  adult  and  his  or  her 
children  under  18  years  of  age  who  are 
participating  in  a  program.  Income  for 
any  other  adult  members  of  the 
household  should  be  reported 
separately.  Programs  may  choose  to 
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disaggregate  the  sources  of  income  into  0 — No 

more  detailed  categories  as  long  as  these  1 — Yes 

categories  can  be  aggregated  into  the  88 — Don't  know 

above  stated  sources  of  income.  99 — Refused 


3.2    Non-Cash  Benefits 

Rationale:  Non-cash  benefits  are 
important  to  determine  whether  people 
are  accessing  all  mainstream  program 
benefits  for  which  they  may  be  eligible 
and  to  ascertain  a  more  complete 
picture  of  their  situation. 

Data  Collection  Method:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
initial  program  entry  or  as  soon  as 
possible  thereafter,  at  program  exit,  and 
during  periodic  follow-up.  Needed  to 
complete  Annual  Progress  Reports  for 
certain  HUD  McKinney-Whto  Act 
programs.  / 

Subjects:  All  adults  served  by 
program.  J 

Recommended  Questions  and  APR- 
Required  Response  Categories: 

Q-  "Have  you  [and/or  the  children 
who  are  coming  into  this  program  with 
you]  received  food  stamps  or  money  for 
food  on  a  benefits  card  in  the  past 
month?" 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Do  you  participate  in  the 
MEDICAID  health  insurance  program?" 
(or  replace  with  local  name) 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Do  you  participate  in  the 
MEDICARE  health  insurance  program?" 
(or  replace  with  local  name) 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Do  you  participate  in  the  State 
Children's  Health  Insurance  Program 
(SCHIP)?"  (or  replace  with  local  name) 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Do  you  participate  in  WIG?" 
0— No 
1— Yes 

88— Don't  know 
99 — Refused 

Q:  "Do  you  receive  Veteran's 
Administration  (VA)  Medical  Services?" 
0— No 
1— Yes 

88— Don't  know 
99— Refused 

Q:  "Do  you  receive  TANF  Child  Care 
services?"  (or  replace  with  local  name) 


Q:  "Do  you  receive  TANF 
transportation  services?"  (or  replace 
with  local  name) 

0— No 

1— Yes 

88— Don't  know 

99— Refused 

Q:  "Do  you  receive  any  other  TANF- 
funded  services?"  (or  replace  with  local 
name) 

0— No 

1— Yes 

88— Don't  know 

99— Refused 

Q:  "Do  you  receive  help  paying  for 
your  rent,  for  instance,  Section  8,  public 
housing,  or  a  housing  voucher?" 
0— No 
1— Yes 

88— Don't  know 
99— Refused 

Special  Issues:  Programs  may  choose 
to  disaggregate  the  non-cash  sources  of 
income  into  more  detailed  categories  as 
long  as  these  categories  can  be 
aggregated  into  the  above-stated  non- 
cash sources  of  income.  Programs  may 
also  choose  to  ask  additional  questions 
about  non-cash  sources  of  income, 
including:  information  related  to  benefit 
eligibility  {e.g.,  if  a  person  is  not 
receiving  a  service  is  it  because  they  are 
not  eligible  or  eligibility  has  not  yet 
been  determined);  and  start  and  stop 
dates  for  receipt  of  benefits. 

3.3    Physical  Disability 

Rationale:  To  count  the  number  of 
physically  disabled  persons  served  by 
homeless  programs,  and  to  determine 
eligibility  for  disability  benefits. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
program  entry  or  as  soon  as  possible 
thereafter.  Needed  to  complete  Annual 
Progress  Reports  for  certain  HUD 
McKinney-Vento  Act  programs. 

Subjects:  All  adults  and  children 
served. 

Recommended  Question  and  APR- 
Required  Response  Categories: 

Q:  "Do  you  consider  yourself  to  have 
a  physical  disability?  By  physical 
disability,  I  mean  that  you  have  a 
physical  problem  that  is  not  temporary 
and  that  limits  your  ability  to  get  around 
or  work,  or  your  ability  to  live  on  your 
own." 
0— No 
1— Yes 

88— Don't  know 
99— Refused 


3.4     Developmental  Disability 

Rationale:  To  count  the  number  of 
developmentally  disabled  persons 
served  by  homeless  programs,  and  to 
determine  eligibility  for  disability 
benefits. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  Are  Collected:  Upon 
program  entry  or  as  soon  as  possible 
thereafter.  Needed  to  complete  Annual 
Progress  Reports  for  certain  HUD 
McKinney-Vento  Act  programs. 

Subjects:  All  adults  and  children 
served. 

Recommended  Question  and  APR- 
Required  Response  Categories: 

Q:  "Have  you  ever  received  benefits 
or  services  (such  as  an  income 
supplement  or  special  education 
classes)  for  a  developmental  disability?" 
0— No 
1— Yes 

88— Don't  know 
99— Reftised 

Special  Issues:  Those  with 
developmental  disabilities  may  include 
persons  who  have  a  severe,  chronic 
disability  that  is  attributed  to  a  mental 
or  physical  impairment  (or  combination 
of  physical  and  mental  impairments) 
that  occurs  before  22  years  of  age  and 
limits  the  capacity  for  independent 
living  and  economic  self-sufficiency. 

3.5    General  Health  Status 

Rationale:  Information  on  general 
health  status  is  a  first  step  to  identifying 
what  types  of  health  services  a  cfient 
may  need.  Changes  in  health  status 
between  intake  and  exit  can  be  a 
valuable  outcome  measure.  This  data 
element  permits  the  self-reported  health 
status  of  homeless  persons  to  be 
compcu-ed  with  the  self-reported  health 
status  of  the  U.S.  population  in  general. 

Data  Collection  Method:  Interview  or 
self-administered  form. 

When  Data  are  Collected:  Upon  initial 
program  entry  (or  as  soon  as  possible 
thereafter),  program  exit,  and  during 
periodic  follow-up. 

Subjects:  All  adults  and  children 
served  by  the  program. 

Recommended  Questions  and 
Response  Categories: 

Q:  "Compared  to  other  pyeople  your 
age,  would  you  say  your  health  is 
excellent,  very  good,  good,  fair,  or 
poor?" 

1 — Excellent 

2— Very  Good 

3— Good 

4 — Fair 

5— Poor 

88— Don't  know 

99— Refused 
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3.6    Pregnancy 
Rationale:  Tc 


Status 


neiid 


'  aie 
cr 


benefits  and 
determine  the 
entering 
while  pregnant 

Data  CoUecti 
self-administered 

When  Data 
program  entry 
thereafter. 

Subjects:  All 
the  program. 

Recommendeld 
Response  Categ  ? 

Q:  "Are  you 
0— No  ^ 

1— Yes 
88— Don't  know 
98 — Not  applic 
99— Reftised 


determine  eligibility  for 
for  semces,  and  to 
n  umber  of  women 
progra  ns  for  homeless  persons 


1  tn  Method:  Interview  or 
form. 

Collected:  Upon  initial 
as  soon  as  possible 


idult  females  served  by 


jrei 


Questions  and 
ries: 
gnant?" 


ble 


ask 


If  yes,  then 
Q:' "What  is  y 
for  missing  nunjbers) 
/        / 


the  following  question: 
jui  due  date?"  (use  "X" 


2002,  or  01 

(Year) 

3.7    HIV/ AIDS 


(example:  01/31/ 
XX/2002)  (Month)  (Day) 


Status 


ha/e 


Rationale:  To 
persons  who 
AIDS  or  have  te  ited 

Data  Collectii  n 
self-administerqd 

When  Data 


program  entry 
thereafter.  Needjad 
Progress  Report 
McKinney-Vent^ 
Subjects:  All 
Recommended 
Required  Respo  ise 

Q:  "Have  you 
AIDS  or  have 
HIV?" 

0— No 

1— Yes 

88 — Don't  know 

99— Refused 


count  the  number  of 
been  diagnosed  with 

positive  for  HIV. 
Methods:  Interview  or 
form, 
orts  Collected:  Upon 
of  as  soon  as  possible 
to  complete  Annual 
for  certain  HUD 
Act  programs, 
adults  served. 
Questions  and  APR- 
Categories: 
been  diagnosed  with 
tested  positive  for 


lycu 


I  questi  )ns 


Special  Issue: 
ask  these 
prepared  to  helj  i 
confidential 
the  need  for 


ma  iner 
ser  nee 


n  porti 


proc  ess 

provision 

HIl' 


/.s 


programmatic 
assessment 
enhanced 
both  specific 
or  other  general 
client's  needs, 
involving  sensitive 
these  questions 
recorded  when 
data  confidentia  lity 
including  adeqi;  ate 
ensiue  that  HIV 
this  person,  sucti 


It  is  only  appropriate  to 

if  the  program  is 
persons,  in  a 

in  order  to  assess 
and/or  for 
ing  purposes.  This 
should  result  in 
and  coordination  of 
related  services  and/ 
services  addressing  a 
in  other  areas 
client  information, 
should  be  asked  and 
program  has  adequate 
protections, 
training  of  staff,  to 
related  information  on 
as  their  HIV  status  or 


their  participation  in  related  care, 
cannot  be  learned  by  anyone  whom  they 
themselves  do  not  voluntarily  provide 
or  give  permission  to  have  this 
information.  For  more  information  on 
security  and  confidentiality,  see  Part  4 
of  this  notice. 

3.8    Behavioral  Health  Status 

Rationale:  To  count  the  number  of 
persons  served  with  substance  abuse 
and  mental  illness  problems,  and  to 
assess  the  need  for  treatment. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  are  Collected:  Upon 
program  entry  or  as  soon  as  possible 
thereafter.  Needed  to  complete  Annual 
Progress  Reports  for  certain  HUD 
McKinney-Vento  Act  programs. 

Subjects:  All  adults  served. 

Recommended  Questions  and  APR- 
Required  Response  Categories: 

Q:  "Have  you  ever  been  in  a 
residential,  day,  or  outpatient  treatment 
program  (detox)  or  hospitalized  for  the 
treatment  of  alcoholism?" 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Do  you  feel  that  you  have  a 
problem  with  alcohol?" 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Have  you  ever  been  in  a 
residential,  day,  or  outpatient  treatment 
program  (detox)  or  hospitalized  for 
treatment  of  drug  dependency?" 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Do  you  feel  that  you  have  a 
problem  with  drugs?" 

0— No 

1— Yes 

88 — Don't  know 

99— Refused 

Q:  "Have  you  ever  been  treated  or 
hospitalized  for  a  psychiatric  problem?" 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 

Q:  "Do  you  feel  that  you  have  any 
ciurent  psychiatric  or  emotional 
problem(s)  such  as  serious  depression, 
serious  anxiety,  hallucinations,  violent 
behavior,  thoughts  of  suicide?" 
0— No 
1— Yes 

88 — Don't  know 
99— Refused 


3.9    Domestic  Violence 

Rationale:  Ascertaining  whether  a 
person  is  a  victim  of  domestic  violence 
is  necessary  to  provide  the  person  with 
the  appropriate  services  to  prevent 
further  abuse  and  to  treat  the  physical 
and  psychological  injuries  from  prior 
abuse.  Also,  ascertaining  that  a  person 
may  be  experiencing  domestic  violence 
may  be  important  for  the  safety  of 
program  staff  and  other  clients.  At  the 
aggregate  level,  knowing  the  size  of  the 
homeless  population  that  are  victims  of 
domestic  violence  can  provide 
information  needed  for  determining  the 
resources  needed  to  address  the 
problem  in  this  population. 

Data  Collection  Method:  Interview  or 
self-administered  form. 

When  Data  are  Collected:  Upon  initial 
program  entry  or  as  soon  as  possible 
thereafter  or  during  assessment  phase. 
Needed  to  complete  Annual  Progress 
Reports  for  certain  HUD  McKinney- 
Vento  Act  programs. 

Subjects:  All  adults,  except  those  who 
are  entering  domestic  violence  shelters. 

Recommended  Questions  and  APR- 
Required  Response  Categories: 

Q:  "Have  you  experienced  domestic 
or  intimate  partner  violence?" 

0— No 

1— Yes 

88 — Don't  know 

99 — Refused 

If  yes,  ask^he  following  question: 
Q:  "How  long  ago  did  you  have  this 
experience?" 

1 — within  the  past  three  months 
2 — three  to  six  months  ago 
3 — from  six  to  twelve  months  ago 
4 — more  than  a  year  ago 
88 — Don't  know 
99 — Refused 

Special  Issues:  First,  it  is  only 
appropriate  to  ask  these  questions  if  the 
program  is  prepared  to  help  the  person, 
either  by  directly  providing  necessary 
support  services  or  providing  a  referral 
to  a  program  that  can  provide  these 
services.  Second,  these  questions  are 
screening  questions  for  identifying 
potential  victims  of  domestic  violence. 
Local  programs  have  to  decide  what 
additional  information  is  needed  to 
assess  the  appropriate  course  of 
treatment  or  referral.  Third,  it  is 
paramount  that  collecting  information 
on  domestic  violence  does  not  put  the 
person  at  risk  of  suffering  further  abuse. 
Thus,  these  questions  should  only  be 
asked  and  recorded  when  a  program  has 
adequate  data  confidentiality 
protections  to  ensure  that  this  person  or 
their  location  cannot  be  learned  by 
anyone  whom  they  themselves  do  not 
voluntarily  provide  or  give  permission 
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to  have  this  information.  For  more 
information  on  security  and 
confidentiality,  see  Part  4  of  this  notice. 

3.10    Education 

Rationale:  To  assess  the  program 
participant's  readiness  for  employment 
and  i^ed  for  education  or  employment 
services.  It  can  also  serve  as  an 
important  outcome  measure. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  are  Collected:  Upon  initial 
program  entry  or  as  soon  as  possible 
thereafter,  program  exit,  and  during 
periodic  follow-up. 

Subjects:  All  adults  served. 

Recommended  Question  and 
Response  Categories: 

Q:  "Are  you  in  school  now,  or 
working  on  any  degree  or  certificate?" 
1— Yes 
0— No 

88 — Don't  know 
98 — Not  applicable 
99— Refused 

Q:  "Have  you  received  any  vocational 
training  or  apprenticeship  certificates?" 
1— Yes 
0— No 

88 — Don't  know 
98 — Not  applicable 
99— Reftised 

Q:  "What  is  the  highest  level  of  school 
that  you  have  completed?" 
0 — No  schooling  completed 
1 — Nursery  school  to  4th  grade 
2 — 5  th  grade  or  6th  grade 
3 — 7th  grade  or  8th  grade 
4 — 9th  grade 
5 — 10th  grade 
6— 11th  grade 
7 — 12th  grade.  No  diploma 
8 — High  school  diploma 
9— GED 

10 — More  than  twelve  years 
88 — Don't  know 
99— Refused 

If  client  has  received  a  high  school 
diploma  or  GED,  ask  the  follomng 
questions: 

Q:  "Have  you  received  any  of  the 
following  degrees?" 
[Ask  about  each  degree  until  the  client 
answers  "no."]  Code  each  response  as: 
0— No;  1— Yes;  88— Don't  know;  98^ 
Not  applicable;  99 — Refused] 
a — Bachelors 
b — Masters 
c— PhD 
d — Other  graduate  degree 

3.11     Employment 

Rationale:  To  assess  the  program 
participant's  employment  status.  This 
can  serve  as  an  important  outcome 
measure. 


Data  Collection  Methods:  Interview  or 
self-administered  form. 

Mien  Data  are  Collected:  Upon  initial 
program  entry  or  as  soon  as  possible 
thereafter,  program  exit,  and  during 
periodic  follow-up.  Needed  to  complete 
Annual  Progress  Reports  for  certain 
HUD  McKinney-Vento  Act  programs. 

Subjects:  All  adults  served 

Recommended  Questions  and  APR- 
Required  Response  Categories: 

Q:  "Are  you  currently  employed?" 
1— Yes 
0— No 

88— Don't  know 
99— Reftised 

If  yes,  ask  the  following  questions: 
Q:  "How  many  hours  did  you  work 
last  week?" 

hours  of  work  last  week 

88— Don't  know 
99— Refused 

Q:  "Was  this  permanent,  temporary, 
or  seasonal  work?" 

i 

1 — Permanent 
2 — Temporary 
3 — Seasonal 
88— Don't  know 
99— Refused 

If  client  reports  that  he/she  is  not 
working,  ask  the  following  question: 

Q:  "Are  you  currently  looking  for 
work?" 

1— Yes 

0— No 

2— Disabled 

3— Retired 

88— Don't  know 

99— Refused 

Special  Issues:  Programs  may  choose 
to  ask  additional  information  about 
benefits  received  through  employment. 

3.12    Veterans 

Rationale:  To  collect  a  more  detailed 
profile  of  the  homeless  veteran's 
experience  and  to  determine  eligibility 
for  Department  of  Veterans  Affairs 
programs  and  benefits.  These  questions 
were  developed  in  consultation  with  the 
Department  of  Veterans  Affairs. 

Data  Collection  Methods:  Interview  or 
self-administered  form. 

When  Data  are  Collected:  Upon 
program  entry  or  as  soon  as  possible 
thereafter. 

Subjects:  All  persons  who  euiswered 
"Yes"  to  Veterans  Status  data  element. 

Recommended  Question  and 
Response  Categories: 

Q:  "In  which  military  service  eras  did 
you  serve  (choose  all  that  apply)?" 
[Ask  each.  Code  each  response  as:  1 — 
Yes;  0— No;  88— Don't  know;  99— 
Refused] 

a.  World  War  I  (April  1917— November 
1918) 


b.  Between  WWI  and  WWII  (December 
1918— August  1940) 

c.  World  War  II  (September  1940 — July 
1947) 

d.  Between  WWII  and  Korean  War 
(August  1947— May  1950) 

e.  Korean  War  (June  1950 — January 
1955) 

f.  Between  Korean  and  Vietnam  War 
(February  1955— July  1964) 

g.  Vietnam  Era  (August  1964— April 
1975) 

h.  Post  Vietnam  (May  1975— July  1991) 
i.  Persian  Gulf  Era  (August  1991— 
Present) 

Q:  "How  many  months  did  you  serve 
on  active  duty  in  the  military?" 
months 

Q:  "Did  you  serve  in  a  war  zone?" 
1— Yes 
0— No 

88— Don't  know 
99— Refused 

If  served  in  a  war  zone,  then  ask: 
Q:  "What  war  zone(s)  (choose  all  that 
apply)?" 

[Ask  each.  Code  each  response  as:  1 — 
Yes;  0— No;  88— Don't  know;  99—  " 
Refused) 

a.  Europe 

b.  North  Africa 

c.  Vietnam 

d.  Laos  and  Cambodia 

e.  South  China  Sea 

f.  China,  Burma,  India 

g.  Korea 

h.  South  Pacific 
i.  Persian  Gulf 
j.  Other 

Q:  "What  was  the  number  of  months 
served  in  a  war  zone?" 

months 


Q:  "Did  you  ever  receive  hostile  or 
friendly  fire  in  a  war  zone?" 
1— Yes 
0— No 

88— Don't  know 
99— Refused 

Q:  "What  branch  of  the  military  did 
you  serve  in?" 

1 — Army 

2 — Air  Force 

3— Navy 

4 — Marines 

5— Other 

88— Don't  know 

99— Reftised 

Q:  "What  type  of  discharge  did  you 
receive?" 

1 — Honorable 

2 — General 

3 — Medical 

4 — Bad  Conduct 

5 — Dishonorable 

6— Other 

88— Don't  know 
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99 — Refused 

3.13     Services  keceived 


Rationale:  To 


determine  the  services 


their  outcomes, 
information  on 


provided  during  a  program  stay  and 

Some  funders  may  want 
1  service  receipt  as  a 
performance  m(!asure,  and  service 
receipt  may  also  be  useful  to  CoCs  to 
( gaps. 

Data  Collection  Methods:  Recorded  by 
staff. 

When  Data  aie  Collected:  At  or 
immediately  after  an  assessment 
interview,  at  ap  Dropriate  points  dimng 
the  program  sta  ^  and  at  program  exit. 
Needed  to  com]  >lete  Annual  Progress 
Reports  for  cert  lin  HUD  McKinney- 
lams. 

Subjects:  Alt  tdults  and  children 
served. 

APR-Requireti  Response  Categories: 

For  each  serv  ce  encounter,  the 
following  infon  nation  should  be 
recorded: 

Date  of  Service 

/        / 


2002)(Moni  h)  (Day)  (Year) 

2.  Encounter  Tj  pe 

1 — Referral 

2 — Service  Prov  ided 

3.  Type  of  Servi  ce  Provided 


Use  service 
of  Human 
Framework  witfc 
Terminology 
Field,  1994 

Special  Issue ; 
classification  s 
that  has  been  ac 
and  referral 
lines,  and  other 
the  United  States 
hierarchical 
4.300  terms  tha 
basic  service 


CI  )des  from:  A  Taxonomy 
Servipes:  A  Conceptual 
Standardized 
arid  Definitions  for  the 


(example:  01/31/ 


programs, 


stri  icture 


:  The  Taxonomy  is  a 
)|stem  for  human  services 
opted  by  information 
libraries,  crisis 
programs  throughout 
It  featvues  a  five-level 
that  contains 
aie  organized  into  10 
s  and  a  separate 
The  Taxonomy 
language  for  human 
that  people  have 
for  naming 
regarding 
what  a  service  involves, 
ivay  of  organizing 
.  The  taxonomy  is  co- 
Alliance  of 
Referral  Systems 
LINE  of  Los  Angeles, 
visit  http:// 


ca  egories 
target  group  sec  tion 
provides  a  com  non 
services,  ensariag 
common  termir  ology 
services,  agreements 
definitions  for 
and  a  common 
service  concepts 
published  by  th  e 
Information  an( 
(AIRS)  and  INF  D 
For  more  infon|iation 
www.airs.org 

3.14    Destinatibn 

Rationale:  De  stination  is  an  important 
outcome  measu  re 

Data  Collecti  )n  Method:  Interview  or 
self-administeri  sd  form. 

When  Data  Are  Collected:  At  program 
exit.  Needed  to  complete  Aimual 


Progress  Reports  for  certain  HUD 
McKinney-Vento  Act  programs. 

Subjects:  All  adults  and  children 
served  by  the  program. 

Recommended  Questions  and  APR- 
Required  Response  Categories: 

Q:  "After  you  leave  this  program, 
where  will  you  be  living?" 
1 — Emergency  shelter 
2 — Transitional  housing  for  homeless 

persons 
3 — Permanent  housing  for  formerly 

homeless  persons 
4 — Psychiatric  facility 
5 — Substance  abuse  treatment  facility 
6 — Hospital 
7— Jail 
8 — Prison 
9 — Hotel  or  motel 
10 — Foster  care  home 
11 — Own  room,  apartment,  or  house 
12 — Living  with  someone  else  (family 

and  friends) 
13 — A  car  or  other  vehicle 
14 — An  abandoned  building 
15 — At  a  transportation  site  (bus  station, 

airport,  subway  station,  etc. 
16 — Anywhere  outside  (streets,  parks, 

campgrounds,  cardboard  boxes,  etc.) 
17— Other 
88 — Don't  know 
99— Refused 

Q:  "Is  this  move  permanent  (more 
than  90  days)  or  temporary?" 
1 — Permanent 
2 — Temporary 
88 — Don't  know 
99 — Refused 

Q:  [For  staff  only]:  Did  your  agency 
provide  assistance  for  this  move? 

0— No 

1— Yes 

88 — Don't  know 

Special  Issues:  Programs  may  choose 
to  ask  additional  questions  such  as  the 
reason  for  the  client's  departure,  or 
whether  upon  leaving  the  program  the 
client  will  be  reimiting  with  other 
family  members  who  have  not  been 
with  them  during  the  program  stay. 

3.15    Follow-Up  After  Program  Exit 

Rationale:  Follow-up  after  program 
exit  provides  for  important  outcome 
measurements. 

Data  Collection  Method:  Interview  or 
self-administered  form. 

When  Data  are  Collected:  Timing  of 
follow-up  is  at  the  discretion  of  the  local 
program.  Needed  to  complete  Annual 
Progress  Reports  for  certain  HUD 
McKinney-Vento  Act  programs. 

Subjects:  All  adults  served  by  the 
program. 

Questions  and  Response  Categories: 
Obtain  follow-up  information  on  six 
data  elements  previously  described  in 
this  notice: 


•  3.1     Income  and  Sources 

•  3.2    Non-Cash  Benefits 

•  3.10    Education 

•  3.11     Employment 

The  system  should  provide  for 
changes  in  household  composition  at 
the  time  of  the  follow-up  data 
collection — in  particular,  for  dropping 
individuals  from  the  household  record 
or  recording  the  addition  of  adults  or 
children  to  the  household.  Changes  in 
household  composition  can  lead  to 
changes  in  several  of  the  required 
follow-up  data  elements,  particularly  a 
household's  income  and  types  of 
income  soiurces. 

Read  names  of  members  of  household 
at  exit  and  then  ask: 

Q:  "Are  they  all  living  with  you 
now?" 
0— No 

1— Yes  4 

88 — Don't  know 
98 — Not  applicable 
99— Refused 

If  not  all  living  with  person,  ask: 

Q:  "Who  is  not?"  (list  all  separately) 

(example:  John  David  Doe,  Jr.) 
88 — Don't  know 
99— Refused 

Q:  "Does  anyone  else  live  with  you 
now?" 

0— No 

1— Yes 

88 — Don't  know 

99 — Refused 
//  there  are  additional  members,  ask: 
Q:  "How  many  new  additional 

adults?" 


Q:  "How  many  new  additional 
children?" 


Staff:  For  each  time  a  follow-up 
interview  occurs,  when  did  the 
interview  happen? 

/ / (example:  01/31/ 

2002)  (Month)  (Day)  (Year) 
88— Don't  know 

3.16    Children's  Education 

Rationale:  To  determine  if  homeless 
children  and  youth  have  the  same 
access  to  free,  public  education, 
including  public  preschool  education, 
that  is  provided  to  other  children  and 
youth.  It  can  also  serve  as  an  important 
outcome  measure.  These  questions  were 
developed  in  consultation  with  the  U.S. 
Department  of  Education. 

Data  Collection  Methods:  Interview  or 
observations  of  program  staff. 

When  Data  are  Collected:  Upon  initial 
program  entry  or  as  soon  as  possible 
thereafter,  program  exit,  and  during 
periodic  follow-up. 
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Subjects:  All  children  between  5  and 

17  years  of  age. 
Question  and  Response  Categories: 
Q:  "Is  [name  of  child]  currently 

enrolled  in  school?" 

1— Yes 

0— No 

88 — Don't  know 

98 — Not  applicable 

99 — Refused 

If  child  is  currently  enrolled  in  school, 
ask: 

Q:  "What  is  the  name  of  the  child's 
school(s)?" 


88— Don't  know 

98 — Not  applicable 

99 — Refused  , 

Q:  "What  type  of  school  is  it?  Is  it  a 
public  or  private  school?' 
1 — Public  school 

2 — Parochial  or  other  private  school 
88— Don't  know 
98 — Not  applicable 
99— Reftised 

If  child  is  currently  not  enrolled  in 
school,  ask: 

Q:  "When  was  [name  of  child]  last 
enrolled  in  school?"  (use  "X"  for 
missing  numbers) 

/ / (example:  01/31/ 

2002,  or  Ol/XX/2002)  (Month)  (Day) 
(Year) 

88— Don't  know 
98 — Not  applicable 
99— Refused 

If  child  is  currently  not  enrolled  in 
school,  ask: 

Q:  "I'm  going  to  read  a  list  of 
problems  that  you  may  have  had  getting 
^oiu-  child  into  a  school.  Please  tell  me 
if  you  have  experienced  any  of  these 
problems  for  [name  of  child]." 
[Ask  each.  Code  each  response  as:  0 — 
No;  1— Yes;  88— Don't  know;  98— Not 
applicable;  99 — Refused] 


a.  Residency  requirements 

b.  Availability  of  school  records 

c.  Birth  certificates 

d.  Legal  guardianship  requirements 

e.  Transportation 

f.  Lack  of  available  preschool  programs 

g.  Immunization  requirements 
n.  Physical  examination  records 
i.  Other 

Special  Issues:  If  only  the  month  and 
year  of  the  last  eiu-oUment  date  is 
known,  the  HMIS  application  should 
record  the  day  as  "01."  One  date-format 
field  for  last  enrollment  date  should  be 
created  by  the  HMIS  application. 

Programs  may  choose  to  obtain 
additional  information  related  to 
children's  education,  such  as  the 
nvunber  of  school  days  missed  over  a 
specific  period  of  time  and  the  barriers 
to  school  attendance. 

3.17    Other  Children 's  Questions 

Child's  Physical  Disability 

Q:  "Do  you  consider  [name  of  child] 
to  be  physically  disabled?" 
0— No 
1— Yes 

88— Don't  know 
99— Refused 

Child's  Developmental  Disability 

Q:  "Has  [name  of  child]  ever  received 
benefits  or  services  (such  as  an  income 
supplement  or  special  education 
classes)  for  a  developmental  disability?" 
0— No 
1— Yes 

88— Don't  know 
99— Refused 

Child's  General  Health  Status 

Q:  "Compared  to  other  children 
[name  of  child's]  age,  would  you  say 
[name  of  child's]  health  is  excellent, 
very  good.  good.  fair,  or  poor?" 


1 — Excellent 

2— Very  Good 

3— Good 

4 — Fair 

5— Poor 

88 — Don't  know 

99— Refused 

Services  Received 

Record  all  services  received  by 
children,  including  the  date  and  type  of 
service  (see  3.13  above). 

Destination 

Upon  leaving  the  program,  the 
following  question  should  be  asked 
about  each  child  who  has  been  with  the 
adult  client  in  the  program. 

Q:  "Will  [name  of  child]  be  staying 
with  you?" 

0— No 

1— Yes 

88— Don't  know 

98 — Not  applicable 

99— Refused 

If  child  will  not  be  staying  with  the 
person,  then  ask: 

Q:  "In  what  kind  of  place  will  [name 
of  child]  be  staying?" 

1 — Residence  of  other  parent 
2 — Residence  of  friends  or  family 

(excluding  other  parent) 
3 — Foster  care  home 
4 — Child  care  residential  institution 
5 — Runaway  facility 
6 — Substance  abuse  treatment  facility 
7 — Psychiatric  facility 
8 — Juvenile  detention  center 
9 — Hospital 
10 — Anywhere  outside  (streets,  parks. 

campgrounds,  cardboard  boxes,  etc.) 
11— Other 


Summary  of  Program— Level  Data  Elements 


Data  standards 


Income  and  Sources  

Non-Cash  Benefits  

Physical  Disability  

Developmental  Disability 

General  Health  Status 

Pregnancy  Status 

HIV/AIDS  Status 

Behavioral  Health  Status  

Domestic  Violence  

Education  

Employment  

Veterans 

Services  Received  

Destination  

Follow-up  After  Program  Exit 

Children's  Education  

Other  Children's  Questions  .. 


Subjects 


Adults  and  Children 
Adults  and  Children 
Adults  and  Children 
Adults  and  Children 
Adults  and  Children 
All  Adult  Females  ... 

Adults  

Adults  

Adults  

Adults  

Adults  

Adults  

Adults  and  Children 
Adults  and  Children 
Adults  and  Children 

Children 

Children 


Required  for  APR? 


Yes 

Yes 

Yes 

Yes 

No. 

No. 

Yes 

Yes 

Yes 

No. 

Yes 

No.. 

Yes 

Yes 

Yes 

No.. 

No.. 


Data  entry  or 
computer- 
generated 


Data  Entry. 
Data  Entry. 
Data  Entry. 
Data  Entry. 
Data  Entry. 
Data  Entry 
Data  Entry. 
Data  Entry. 
Data  Entry. 
Data  Entry. 
Data  Entry. 
Data  Entry. 
Data  Entry 
Data  Entry. 
Data  Entry. 
Data  Entry 
Data  Entry. 
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4.  Standards  for  Data  Confidentiality 
and  Security 


This  section  i  lescribes  standards  for 
the  security  of  ( lata  collected  and  stored 
in  HMIS  at  a  lo  :al  program  or  at  a 
central  storage  acility.  and  the  rights  of 
individuals  wh  3  are  participating  in  the 
HMIS  to  have  personal  information  kept 
seciue.  The  int(  nt  of  this  section  is  to 
ensure  the  privacy  and  confidentiality 
of  information  collected  by  HMIS,  while 
allowing  for  th(  use  of  data  as  needed 
by  homeless  asi  istance  programs,  CoCs 
and  researchers .  The  information 
contained  in  th  s  section  of  the  notice  is 
based  upon  common  practice  and 
standards  withi  n  the  information 
technology  con  munity,  as  well  as  in  - 
large  measure  u  pon  the  HIPAA  (Health 
Insurance  Porta  bility  and 
Accountability  i\ct  of  1996)  standards 
for  securing  an(  protecting  private 
medical  inform  ition. 

This  section  fflescribes  the  minimum 
standards  requi  red  by  federal  law.  State 
and  local  laws  i  nay  require 
confidentiality  md  security  standards 
bevond  those  d  iscribed  in  this  notice. 


Local  CoCs  ma^ 


protocols  or  po  icies  to  further  ensure 


the  privacy  and 


information  col  ected  through  HMIS. 


4.1     Protected 


'ersonal  Information 


Ihs 


This  section 
of  information 
protected  person 

Any  informal  i 
identify  a 
protected 
HMIS  user  for  t 
as  program  staf 
and  CoC  svsten 
the  HMIS.A 
these  purposes 
and  organizatio  i 
developing  the 
functionality 
HMIS  users  anc 
consider  the 
personal 
and  his  or  her 
household 

•  Names. 

•  All  geograp  h 
than  a  state,  i 


thit 


incl 


II  1 


city,  county 
their  equivalen 

•  All  elements 
directly  related 
including  birth 
discharge  date 

•  Telephone 

•  Social 

•  Medical 

•  Vehicle  i 
numbers,  inclu 
numbers. 


also  develop  additional 


confidentiality  of 


i  dentifies  specific  typ* 
at  are  considered 
al  information, 
ion  that  can  be  used  to 
parti(  ular  individual  is 
perso  lal  information.  An 

lese  purposes  is  defined 
(or  trained  volunteers) 
administrators  who  use 
de  /eloper  is  defined  for 
is  both  the  individuals 

responsible  for 
4MIS  and  any 

is  built  into  HMIS. 
developers  should 
fol  owing  to  be  protected 
inforn  ation  of  an  individual 
r  ;latives,  employers,  or 


men  bers: 


ic  subdivisions  smaller 
uding  street  address, 
precinct,  zip  code,  and 
geocodes. 

of  dates  (except  year) 
to  an  individual, 
date,  admission  date, 
md  date  of  death, 
numbers. 
Seci  rity  numbers, 
rei  lord  numbers. 
d€  ntifiers  and  serial 
I  ling  license  plate 


•  Device  identifiers  and  serial 
numbers. 

•  Any  other  unique  identifying 
number,  characteristic,  or  code. 

The  HMIS  user  or  developer  must  not 
use  any  other  data  element  to  identify 
an  individual.  Any  other  data  element 
that  can  be  used  to  identify  an 
individual  is  considered  protected 
personal  information. 

4.2     Securing  HMIS  and  Data 

This  section  describes  the  standards 
for  system  and  application  security. 

System  Security 

Applicability.  These  system  security 
provisions  apply  to  the  systems  where 
the  HMIS  application  is  installed 
(networks,  desktops,  laptops,  mini- 
computers, mainframes  and  servers). 

User  authentication.  HMIS 
workstations  and  server  shall  be  seciu-ed 
with,  at  a  minimum,  a  user 
authentication  system  consisting  of  a 
usemame  and  a  password.  Passwords 
shall  be  at  least  eight  characters  long 
and  meet  industry  standard  complexity 
requirements,  including,  but  not  limited 
to,  the  use  of  at  least  one  of  each  of  the 
following  kinds  of  characters  in  the 
passwords:  Upper  and  lower-case 
letters,  and  numbers  and  symbols. 
Passwords  shall  not  be,  or  include,  the 
usemame,  the  HMIS  name,  or  the  HMIS 
vendor's  name.  In  addition,  passwords 
should  not  consist  entirely  of  any  word 
found  in  the  common  dictionary  or  any 
of  the  above  spelled  backwards.  The  use 
of  default  passwords  on  initial  entry 
into  the  HMIS  application  is  allowed  so 
long  as  the  application  requires  that  the 
default  password  be  changed  on  first 
use. 

Written  information  specifically 
pertaining  to  user  access  (e.g.,  username 
and  password)  shall  not  be  stored  or 
displayed  in  any  publicly  accessible 
location. 

Virus  protection.  HMIS  workstations 
and  server  shall  be  protected  from 
viruses  by  commercially  available  virus 
protection  software.  Virus  protection 
must  include  automated  scanning  of 
files  as  they  are  accessed  by  users  on  the 
system  where  the  HMIS  application  is 
housed. 

Firewalls.  HMIS  workstations  and 
server  shall  be  protected  from  malicious 
intrusion  behind  a  secure  firewall. 

Public  access.  HMIS  data  shall  not  be 
housed  on  computers  with  public  access 
to  any  part  of  the  computer  through  the 
Internet,  modems,  bulletin  boards, 
public  kiosks,  or  similar  arenas.  HMIS 
that  use  such  public  forums  for  data 
collection  or  reporting  must  be  secured 
to  allow  only  connections  from 
previously  approved  computers  and 


systems  through  Public  Key 
Infrastructiu-e  (PKI)  certificates, 
extranets  that  limit  access  based  on  the 
Internet  Provider  (IP)  address,  or  similar 
means.  Further  information  on  these 
tools  can  be  found  in  the  HMIS 
Consumer  Guide  and  the  HMIS 
Implementation  Guide,  both  available 
on  HUD's  website. 

Physical  Access  to  Systems  With  Access 
to  HMIS  Data 

Computers  that  are  used  to  collect  and 
store  HMIS  data  shall  be  staffed  at  all 
times  when  in  public  areas.  When 
workstations  are  not  in  use  and  staff  are 
not  present,  steps  should  be  taken  to 
ensure  that  the  computers  and  data  are 
secure  and  not  publicly  accessible. 
These  steps  should  minimally  include: 
Logging  off  the  data  entry  system, 
shutting  down  the  computer,  and 
storing  the  computer  and  data  in  a 
locked  room. 

Disaster  Protection  and  Recovery 

HMIS  data  shall  be  copied  on  a 
regular  basis  to  another  medium  (e.g., 
tape)  and  stored  in  a  secure  off  site 
location  where  these  same  standards 
would  apply.  Ideally,  off  site  storage 
shall  include  fire  and  water  protection 
for  the  storage  medium. 

HMIS  that  store  data  in  a  central 
server,  mini-computer,  or  mainframe 
shall  store  the  central  hardware  in  a 
secure  room  with  appropriate 
temperature  control  and  fire 
suppression  systems. 

Surge  suppressors  shall  protect 
physical  systems  for  collecting  and 
storing  the  HMIS  data. 

Application  Security 

Applicability.  These  application 
security  provisions  apply  to  how  the 
data  are  secured  by  the  HMIS 
application  itself,  during  entry,  storage 
and  review,  or  any  other  HMIS  function. 

User  authentication.  HMIS 
workstations  and  server  shall  be  Secured 
with,  at  a  minimum,  a  user 
authentication  system  consisting  of  a 
username  and  a  password.  Passwords 
shall  be  at  least  eight  characters  long 
and  meet  industry'  standard  complexity 
requirements,  including,  but  not  limited 
to,  the  use  of  at  least  one  of  each  of  the 
following  kinds  of  characters  in  the 
passwords:  Upper  and  lower-case 
letters,  and  numbers  and  symbols. 
Passwords  shall  not  be,  or  include,  the 
username,  the  HMIS  name,  or  the  HMIS 
vendor's  name.  In  addition,  passwords 
should  not  consist  entirely  of  any  word 
found  in  the  common  dictionary  or  any 
of  the  above  spelled  backwards.  The  use 
of  default  passwords  on  initial  entry 
into  the  HMIS  application  is  allowed  so 
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long  as  the  application  requires  that  the 
default  password  be  changed  on  first 
use. 

Written  information  specifically 
pertaining  to  user  access  (e.g.,  usemame 
and  password)  shall  not  be  stored  or 
displayed  in  any  publicly  accessible 
location. 

Electronic  data  transmission.  MIS 
data  that  are  electronically  transmitted 
over  pubficly  accessible  networks  or 
phone  lines  shall  be  encrypted  to  at 
least  128-bit  encryption.  Unencrypted 
data  may  be  transmitted  over  secure 
direct  connections  between  the  two 
systems.  A  secure  direct  coimection  is 
one  that  can  only  be  accessed  by  users 
who  have  been  authenticated  on  at  least 
one  of  the  systems  involved  and  does 
not  utilize  any  tertiary  systems  to 
transmit  the  data. 

Electronic  data  storage.  HMIS  data 
shall  be  stored  in  a  binary,  not  text, 
format.  Protected  personal  information 
shall  be  stored  in  an  encrypted  format 
using  at  least  a  128-bit  key.  This 
encryption  must  be  done  within  the 
HMIS  so  that  the  data  are  not  readable 
from  outside  the  local  HMIS 
application. 

Hard  Copy  Security 

Applicability.  This  section  is  intended 
to  provide  standards  for  securing  any 
hard  copy  that  is  either  generated  by  or 
for  HMIS,  such  as  reports,  data  entry 
forms,  and  signed  consents. 

Any  paper  or  other  hard  copy 
generated  by  or  for  HMIS  that  contain 
individually  identifiable  information  as 
defined  in  this  standard  must  be  under 
constant  supervision  by  an  HMIS  user 
or  developer  when  in  a  public  area. 
When  staff  are  not  present,  the 
information  shall  be  secured  in  areas 
that  are  not  publicly  accessible. 

Written  information  specifically 
pertaining  to  user  access  (e.g.,  usemame 
and  password)  shall  not  be  stored  or 
displayed  in  any  publicly  accessible 
location. 

4.3    Privacy  of  Protected  Personal 
Information 

An  HMIS  user  or  developer  may  not 
use  or  disclose  protected  personal 
information  except  to  the  individual 
whose  information  it  is  or  as  permitted 
or  required  by  this  standard  or  by  law. 

Uses  and  Disclosures  of  Protected 
Personal  Information  Assumed  by  Entry 
Into  the  HMIS 

By  providing  data  to  HMIS  user  or 
developer  for  entry  into  HMIS,  an 
individual  provides  oral  assent  to  the 
uses  described  in  the  following  section. 
Such  assent  should  only  be  assumed  if 
the  individual  has  been  advised  how  he 


or  she  could  benefit  by  providing  the 
requested  information,  how  the  data 
will  be  protected,  and  how  the  data  will 
be  used. 

An  HMIS  user  or  developer  may  use 
or  disclose  protected  personal 
information  without  Uie  written  consent 
of  the  individual  in  situations  specified 
in  this  notice,  subject  to  the  notice's 
applicable  requfrements.  When  the 
HMIS  user  or  developer  is  required  to 
inform  the  individual  of,  or  when  the 
individual  may  agree  to  a  permitted  use 
or  disclosure,  oral  aimouncement  is 
sufficient. 

Uses  and  disclosures  for 
administrative  purposes.  A  CoC  system 
administrator  or  developer  may  use  or 
disclose  protected  personal  information 
to  program  staff  within  the  same 
program  so  they  may  perform  necessary 
administrative  functions  (e.g.,  ensure 
data  integrity  and  create  an 
unduplicated  coimt  of  homeless 
persons).  For  the  purpose  of  creating  an 
unduplicated  count  within  a  CoC  in 
which  data  are  accessible  across 
programs,  the  CoC  may  decide  that  oral 
consent  is  not  sufficient.  This  notice 
neither  requires  nor  prohibits  the 
sharing  of  client  information  among 
programs  in  the  CoC,  but  does  require 
that  local  policy  regarding  information 
sharing  be  established  and  that  either 
client  notification  or  written  consent  be 
provided  for  in  the  event  that 
information  is  shared. 

Uses  and  disclosures  for  academic 
research  purposes.  An  HMIS  user  or 
developer  may  use  or  disclose  protected 
personal  information  to  individuals 
performing  academic  research  who  have 
a  formal  relationship  with  a  local 
program  or  CoC.  Such  research  would 
be  conducted  either  by  an  individual 
employed  by  the  program,  so  long  as  the 
research  has  been  approved  by  a 
program  administrator,  or  by  an  outside 
institution  that  has  entered  into  a 
research  agreement  with  the  program  or 
CoC.  Such  data  aie  to  be  used  within  the 
boundaries  set  by  an  approved  research 
agreement.  Such  approvals  do  not 
substitute  for  Institutional  Review  Board 
(IRB)  approvals,  and  researchers  should 
seek  appropriate  IRB  approvals. 
Use  for  creating  de-identified 
information.  An  HMIS  user  or  developer 
may  use  protected  personal  information 
to  create  information  that  is  not 
individually  identifiable  or  disclose 
protected  personal  information  to  a 
third  party  to  be  used  only  for  such 
purpose,  whether  or  not  the  de- 
identified  information  is  to  be  used  by 
the  HMIS  user  or  developer. 

Uses  and  disclosures  required  by  law. 
An  HMIS  user  or  developer  may  use  or 
disclose  protected  personal  information 


to  the  extent  that  law  requires  such  use 
or  disclosure  and  the  use  or  disclosure 
complies  with  and  is  limited  to  the 
relevant  requirements  of  such  law. 

Disclosures  about  victims  of  abuse, 
neglect,  or  domestic  violence.  Consistent 
with  applicable  law  and  standards  of 
ethical  conduct,  an  HMIS  user  or 
developer  may  disclose  protected 
personal  information  about  an 
individud  who  is  reasonably  believed 
to  be  a  victim  of  abuse,  neglect,  or 
domestic  violence  to  a  government 
authority  (including  a  social  service  or 
protective  services  agency)  authorized 
by  law  to  receive  reports  of  such  abuse, 
neglect,  or  domestic  violence. 
Disclosures  to  other  entities  are 
permissible  only  if  the  individual  agrees 
to  such  disclosure. 

Uses  and  disclosures  to  avert  a 
serious  threat  to  health  or  safety.  An 
HMIS  user  or  developer  may,  consistent 
with  applicable  law  and  standards  of 
ethical  conduct,  use  or  disclose 
protected  personal  information  if  the 
HMIS  user  or  developer,  in  good  faith, 
believes  the  use  or  disclosure  is 
necessary  to  prevent  or  lessen  a  serious 
and  imminent  threat  to  the  health  or 
safety  of  a  person  or  the  public  and  is 
made  to  a  person  or  persons  reasonably 
able  to  prevent  or  lessen  the  threat, 
including  the  target  of  the  threat. 

Uses  and  disclosures  about  decedents. 

•  Coroners  and  medical  examiners. 
An  HMIS  user  or  developer  may 
disclose  protected  personal  information 
to  a  coroner  or  medical  examiner  for  the 
purpose  of  identifying  a  deceased 
person,  determining  a  cause  of  death,  or 
other  duties  as  authorized  by  law. 

•  Funeral  directors.  An  HMIS  user  or 
developer  may  disclose  protected 
personal  information  to  funeral 
directors,  consistent  with  applicable 
law,  as  necessary  to  carry  out  their 
duties  with  respect  to  a  decedent.  If 
necessary  for  funeral  directors  to  carry 
out  thefr  duties,  the  HMIS  user  or 
developer  may  disclose  the  protected 
personal  information  prior  to,  and  in 
reasonable  anticipation  of,  the 
individual's  death. 

Disclosures  for  law  enforcement 
purposes.  An  HMIS  user  or  developer 
may,  consistent  with  applicable  law  and 
standards  of  ethical  conduct,  disclose 
protected  personal  information  for  a  law 
enforcement  purpose  to  a  law 
enforcement  official.  Such  disclosure 
should  meet  only  the  minimum 
standards  necessary  for  the  law 
enforcement  official's  immediate 
purpose  and  not  disclose  information 
about  other  individuals  within  the 
program  or  CoC  not  specifically 
required  by  that  purpose.  A  court  order 
or  search  warrant  may  be  required  for 
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code  or  other  means  of  record 
identification  for  any  other  purpose,  and 
does  not  disclose  the  mechanism  for  re- 
identification. 

Consent  for  Other  Uses  or  Disclosures  of 
Private  Information 

An  HMIS  user  or  developer  must 
obtain  the  individual's  consent  prior  to 
using  or  disclosing  protected  personal 
information.  A  consent  form  must: 

•  Be  stated  in  plain  language; 

•  Include  full  disclosure  of  all  the 
ways  in  which  otherwise  protected 
personal  information  might  be  used; 

•  State  that  the  terms  of  its  notice 
may  change  and  describe  how  the 
individual  may  obtain  a  revised  notice; 

•  State  that  the  HMIS  user  or 
developer  is  not  required  to  agree  to 
additional  restrictions  that  may  be 
requested  by  the  individual; 

•  Indicate  that  if  the  HMIS  user  or 
developer  agrees  to  a  requested 
restriction,  the  restriction  is  binding  on 
the  HMIS  user  or  developer; 

•  State  that  the  individual  has  the 
right  to  revoke  the  consent  in  writing, 
except  to  the  extent  that  the  HMIS  user 
or  developer  has  taken  action  in  reliance 
thereon;  and, 

•  Be  signed  and  dated  by  the 
individual. 

1.1     Notice  of  Privacy  Practices  for 
Protected  Personal  Information 

An  individual  has  a  right  to  adequate 
notice  of  the  uses  and  disclosures  of 
protected  personal  information  that  may 
be  made  by  the  HMIS  user  or  developer, 
and  of  the  individual's  rights  and  the 
HMIS  user  or  developer's  legal  duties 
with  respect  to  protected  personal 
information. 

The  notice  should  be  prominently 
displayed  in  the  program  offices  where 
intake  occurs. 

The  HMIS  user  or  developer  must 
promptly  revise  and  distribute  its  notice 
whenever  there  is  a  substantive  change 
to  the  uses  or  disclosures,  the 
individual's  rights,  the  HMIS  user  or 
developer's  legal  duties,  or  other 
privacy  practices  stated  in  the  notice. 
Except  when  required  by  law,  a 
substantive  change  to  any  term  of  the 
notice  may  not  be  implemented  before 
the  effective  date  of  the  notice  in  which 
a  substantive  change  is  reflected. 

An  HMIS  user  or  developer  must 
maintain  documentation  of  compliance 
with  the  notice  requirements  by 
retaining  copies  of  the  notices  issued  by 
the  HMIS  user  or  developer. 

The  individual  has  the  right  to  obtain 
a  paper  copy  of  the  notice  ft-om  the 
HMIS  user  or  developer  upon  request. 

An  inmate  does  not  have  a  right  to 
notice,  and  the  requirements  of  this 


notice  do  not  apply  to  a  correctional 
institution  that  is  an  HMIS  user. 

Content  of  Notice 

The  HMIS  user  or  developer  must 
provide  a  notice  that  is  written  in  plain 
language  and  that  contains  the  elements 
required  by  this  section.  These  elements 
are  not  exclusive,  and  either  oral  or 
written  notice  may  inform  the 
individual  of  the  uses  of  information 
that  may  help  provide  service  or 
otherwise  benefit  the  individual. 

•  The  following  statement  as  a  header 
or  otherwise  must  be  prominently 
displayed:  "THIS  NOTICE  DESCRIBES 
HOW  INFORMATION  ABOUT  YOU 
MAY  BE  USED  AND  DISCLOSED  AND 
HOW  YOU  CAN  GET  ACCESS  TO  THIS 
INFORMATION.  PLEASE  REVIEW  IT 
CAREFULLY." 

•  A  description  of  each  of  the 
purposes  for  which  the  HMIS  user  or 
developer  is  permitted  or  required  by 
this  notice  to  use  or  disclose  protected 
personal  information  without  the 
individual's  written  consent  or 
authorization.  These  include 
administrative,  programmatic,  and 
academic  research  purposes. 

•  If  a  use  or  disclosure  is  prohibited 
or  materially  limited  by  other  applicable 
law,  the  description  of  such  use  or 
disclosure  must  reflect  the  more 
stringent  law. 

•  A  statement  that  other  uses  and 
disclosures  will  be  made  only  with  the 
individual's  wTitten  authorization  and 
that  the  individual  may  revoke  such 
authorization. 

•  A  statement  of  the  individual's 
rights  with  respect  to  protected  personal 
information  and  a  brief  description  of 
how  the  individual  ipay  exercise  these 
rights. 

•  A  statement  that  the  HMIS  user  or 
developer  is  required  by  law  to  maintain 
the  privacy  of  protected  personal 
information  and  to  provide  individuals 
with  notice  of  its  legal  duties  and 
privacy  practices  with  respect  to 
protected  personal  information. 

•  A  statement  that  the  HMIS  user  or 
developer  is  required  to  abide  by  the 
terms  of  the  notice  currently  in  effect. 

•  A  statement  that  reserves  the  right 
to  change  the  terms  of  this  notice  and 
to  make  the  new  notice  provisions 
effective  for  all  protected  personal 
information  that  it  maintains.  The 
statement  must  also  describe  how  it  will 
attempt  to  provide  individuals  with  a 
revised  notice. 

•  A  statement  that  individuals  may 
complain  to  the  HMIS  user  or  developer 
if  the}'  believe  their  privacy  rights  have, 
been  violated. 
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•  A  brief  description  of  how  the 
individual  may  file  a  complaint  with  the 
HMIS  user  or  developer. 

•  A  statement  that  the  individual  will 
not  be  retaliated  against  for  filing  a 
complaint. 

•  The  name,  or  title,  and  telephone 
number  of  a  person  or  office  to  contact 
for  further  information. 

•  The  date  on  which  the  notice  is  first 
in  effect,  which  may  not  be  earlier  than 
the  date  on  which  the  notice  is  printed 
or  otherwise  published. 

4.5     Rights  To  Request  Privacy 
Protection  for  Protected  Personal 
Information 

Access  of  Individuals  to  Protected 
Personal  Information 

An  individual  has  a  right  of  access  to 
inspect  and  obtain  a  copy  of  his/her 
own  protected  personal  information  in  a 
record  set,  for  as  long  as  the  protected 
personal  information  is  kept,  except  for 
information  compiled  in  reasonable 
anticipation  of  or  for  use  in,  a  civil, 
criminal,  or  administrative  action  or 
proceeding.  The  individual  also  has  the 
right  to  correct  protected  personal 
information  (such  as  name  and  date  of 
birth)  when  that  information  is 
inaccurate. 

An  HMIS  user  or  developer  must 
permit  individuals  to  request  and  must 
accommodate  reasonable  requests  by 
individuals  to  receive  communications 
of  protected  personal  information  from 
the  HMIS  user  or  developer  by 
alternative  means  or  at  alternative 
locations. 

Accounting  of  Disclosures  of  Protected 
Personal  Information 

An  individual  has  a  right  to  receive  an 
accounting  of  disclosures  of  protected 
personal  information  made  by  an  HMIS 
user  or  developer  in  the  six  years  prior 
to  the  date  on  which  the  accounting  is 
requested,  except  for  disclosures  for 
national  security  or  intelligence 
purposes  or  to  correctional  institutions 
or  law  enforcement  officials. 

The  HMIS  user  or  developer  must 
temporarily  suspend  an  individual's 
right  to  receive  an  accounting  of 
disclosures  to  a  health  oversight  agency 
or  law  enforcement  official,  for  the  time 
specified  by  such  agency  or  official,  if 
the  agency  or  official  provides  the  HMIS 
user  or  developer  with  a  written 
statement  confirming  that  such  an 
accounting  would  impede  the  agency's 
activities.  The  notification  should 
specify  the  time  for  which  such  a 
suspension  is  required. 


4.6    Administrative  Requirements 
Local  Protocol 

A  CoC  system  administrator  is 
required  to  have  a  written  policy 
governing  its  use  and  disclosure  of 
information  collected  by  HMIS.  This 
policy  should  address  the  specifics  of 
how  use  and  disclosure  decisions  will 
be  made  and  who  will  make  them  and 
with  what  documentation,  as  well  as  the 
specifics  of  how  the  data  security 
standard  will  be  met.  These  decisions 
should  include  who  will  have  access  to 
HMIS  data  and  the  level  of  access 
granted  to  each  user.  The  policy  should 
also  address  grievance  procedures  and 
penalties  for  non-compliance.  Examples 
of  such  policies  are  discussed  in  the 
HMIS  Implementation  Guide  available 
on  HUD's  Web  site. 

To  test  system  and  application 
security,  a  CoC  system  administrator  is 
encouraged  to  periodically  conduct 
penetration  testing,  a  procedure  which 
is  also  described  in  the  Implementation 
Guide. 

Local  Policies 

A  CoC  system  administrator  or 
developer  who  has  instituted  policies  in 
addition  to  those  listed  in  this  notice 
must  maintain  a  written  copy  detailing 
any  and  all  additions  and  specifications 
beyond  the  content  of  this  notice.  Such 
written  policy  must  be  distributed  to  all 
staff  and  included  as  an  additional 
notice  for  individuals  affected. 

Safeguards 

A  CoC  system  administrator  or 
developer  must  have  in  place 
appropriate  administrative,  technical, 
and  physical  safeguards  to  protect  the 
privacy  of  protected  personal 
information  including,  but  not  limited 
to,  those  described  in  this  notice  and 
required  by  law. 

Training 

A  CoC  system  administrator  user  or 
developer  must  provide  orientation  and 
ongoing  training  to  all  of  its  staff  on  the 
policies  and  procediu-es  relating  to 
protected  personal  information 
sufficient  for  staff  to  carry  out  their 
functions. 

5.  Technical  Standards 

This  section  presents  the  technical 
standards  that  will  be  required  for  HMIS 
applications  and  for  the  CoCs 
responsible  for  storing  HMIS  data. 
Except  as  otherwise  provided,  these 
standards  do  not  specify  or  recommend 
any  particular  operating  system, 
development  environment,  networking 
environment,  database,  hardware,  or 
other  aspect  of  the  HMIS  application. 


This  part  of  the  notice  is  primarily 
directed  to  HMIS  developers  and  CoC 
system  administrators. 

5.1     Required  HMIS  Capabilities 

Automatic  Generation  of  Identification 
Numbers  and  Information 

Based  on  the  data  collected  through 
program  staff  interviews  or  self- 
administered  forms,  the  HMIS 
application  must  be  capable  of 
automatically  generating  data  for  each 
record.  This  capability  includes  the 
automatic  generation  of 

(1)  Unique  personal  identification 
numbers  (PINs)  for  persons  who  have 
not  been  previously  served  within  the 
CoC,  and  re-assignment  of  PINs  for 
persons  who  have  been  served 
previously  within  the  CoC; 

(2)  Household  identification  numbers 
for  persons  who  have  been  identified  as 
members  of  a  household  that 
participated  in  the  same  program  event; 

(3)  Program  identification  information 
that  is  uniquely  associated  with  each 
program  within  a  CoC  and  is  assigned 
to  every  program  event;  and, 

(4)  A  program  event  number  that 
distinguishes  each  episode  of  program 
utilization. 

Personal  Identification  Numbers  (PINs) 

PIN  is  a  number  randomly  and 
automatically  generated  by  the  HMIS 
application.  All  records  associated  with 
the  same  person  should  be  assigned  the 
same  PIN.  The  PIN  is  used  to  produce 
an  unduplicated  count  of  all  persons 
within  a  CoC. 

HMIS  must  be  capable  of  searching 
the  entire  CoC  database  (whether  or  not 
data  are  shared  across  programs  within 
a  CoC)  to  determine  if  clients  have  been 
previously  served.  The  search  must 
involve  the  matching  of  client  records 
using  personal  identifier  fields  (e.g.. 
Name,  Social  Security  Number,  Date  of 
Birth,  and  Gender)  to  retrieve  a  record(s) 
with  identical  or  similar  values  in  each 
of  these  fields. 

Household  Identification  Numbers 

HMIS  must  generate  the  same 
household  identification  number  for 
every  person  designated  by  program 
staff  as  being  together  for  an  episode  of 
service  [i.e.,  program  event).  The 
household  identification  numbers 
assigned  will  be  maintained  in  each 
person's  permanent  record  and  will  be 
unique  for  each  program  event 
experienced  by  the  client. 

As  discussed  in  Parts  2  and  3  of  this 
notice,  when  a  group  of  persons  apply 
for  services  together  (as  a  household  or 
family),  information  is  first  asked  of  the 
household  head  who  is  applying  for 
services  and  then  information  is 
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Program  Identi  ication  Information 

Program  idei  itification  information  for 
every  program  offered  in  a  CoC  consists 
of  the  foUowin  i  four  fields: 

•  Federal  In 
System  (FIPS) 
PIPS  code  con; 


ormation  Processing 
2ode.  To  find  the  10-digit 
isting  of  2-digit  state 


code,  3-digit  cc  unty  code,  and  5-digit 


Go  to  website  http:// 
gov/fips55.html:  (2) 
Click  on  "Searih  the  FIPS55  Data  Base"; 
(3)  Click  on  state  from  "State  Number 
Code"  pull  do\  m  menu  (this  also  tells 
you  2-digit  state  code);  (4)  Type  town  or 
city  name  in  "1  "ipsSS  Feature  Name" 
box;  and  (5)  CI  ck  on  "Send  Query",  and 


:ode  and  5-digit  place 


code  will  be  shown. 

•  Facility  Cc  de  (to  be  locally 
determined) 

•  Continuur  i  of  Care  (CoC)  Code 
(HUD-assignec  | 

•  Program  T  ,^pe  Code: 
0 — Not  applica  ile 
1 — Street  outre  ach 
2 — Emergency  shelter  (e.g.,  facility  or 

vouchers) 
3 — Transitional  housing 
4 — Permanent  supportive  housing 
5 — Homeless  prevention  (e.g.,  security 

deposit  or  or  e  month's  rent) 
6 — Services-on  ly  type  of  program 
7— Other 

The  FIPS  co(  e,  facility  code,  CoC 
code,  and  program  type  code  may  be 
separate  fields  in  the  HMIS  application. 
There  is  no  req  uirement  to  merge  them 
into  a  single  B(  Id. 

For  each  die  nt  intake,  staff  are  only 
required  to  ent  n  the  program  type  code. 
Programs  may  :hoose  to  provide  more 
detailed  respoi  se  categories  for  the 
services-only  t;  rpe  program  response. 
However,  staff  must  be  able  to  collapse 
these  detailed  i  :ategories  into  a  single 
service-only  ty  )e  category.  A 
corresponding  "IPS  code,  facility  code. 


and  CoC  code  should  be  automatically 
generated  by  the  HMIS.  Once  program 
identification  information  has  been 
created,  the  HMIS  must  ensure  that  the 
information  is  associated  with  every 
program  event  recorded  within  the  CoC. 

Program  Event  Numbers 

The  HMIS  application  should 
generate  unique  codes  for  every  program 
event  occurring  within  the  CoC.  This 
will  enable  the  system  to  distinguish 
episodes  of  service  that  occur  on  the 
same  date  and  within  the  same  program 
[e.g.,  two  counseling  sessions  conducted 
on  the  same  day). 

Missing  Value  Categories 

Don't  know,  not  applicable,  and 
refused  response  categories  specified  for 
close-ende^  questions  should  appeeir  on 
the  same  list  as  the  valid  responses.  For 
open-ended  questions  (e.g.,  name  or  the 
name  of  the  child's  school),  the  HMIS 
application  should  include  the  don't 
know,  not  applicable,  and  refused 
response  categories  for  each  field  in  the 
data  element  (e.g.,  first  name,  last  name, 
middle  initial,  and  suffix). 

Other  Response  Categories 

Certain  data  elements  may  contain  a 
response  category  labeled  "other." 
When  a  data  element  contains  such  an 
option,  there  should  also  be,  within  the 
same  database  table,  a  separate 
alphanumeric  field  where  the  other 
value  may  be  entered  by  program  staff. 
For  instance,  a  coded  field  that  accepts 
the  values  0-Red,  1-Yellow,  9-Other 
should  have  an  accompanying  field  that 
accepts  open-ended  answers  such  as 
tangerine,  blue,  or  magenta.  The 
analysis  of  such  data  will  allow  the 
standard  to  adapt  to  include  codes  for 
conmion  answers  to  questions  that  may 
not  have  been  anticipated  within  the 
current  standard. 

Data  Export 

Although  a  standard  environment  is 
not  specified,  any  HMIS  application 
must  be  capable  of  exporting  any  and  all 
data  collected  into  a  comma-separated 
values  text  file  using  the  following 
format: 

•  All  fields  in  a  given  record  are 
separated  by  a  comma; 

•  All  records  within  a  given  text  file 
contain  the  same  fields; 

•  Blank  fields  are  signified  by  the 
comma  ending  the  previous  field  (or  the 
beginning  of  the  line  if  the  field  is  the 
first  in  the  record)  followed  by  a  comma 
indicating  the  end  of  the  empty  field; 

•  Fields  containing  text  information 
(as  opposed  to  numeric)  will  be 


siuTounded  by  double  quotes  whenever 
the  field  includes  blank  spaces, 
commas,  or  other  symbols  not  part  of 
the  standard  alphabet; 

•  The  first  line  of  the  file  shall  be  a 
list  of  the  field  names  included  in  every 
record  in  the  file;  and 

•  The  list  of  field  names  shall  be  in 
the  same  format  described  above. 

5.2  Continuum  of  Care  Requirements 
Storage  Requirements 

The  CoC  must  have  or  designate  a 
central  coordinating  body  that  will  be 
responsible  for  centralized  collection 
and  storage  of  HMIS  data. 

HMIS  data  must  be  collected  to  a 
central  location  at  least  once  a  year  from 
all  HMIS  users  within  the  CoC. 

HMIS  data  must  be  stored  at  the 
central  location  for  a  minimum  of  seven 
years  after  the  date  of  collection  by  the 
central  coordinating  body  or  designee  of 
the  CoC. 

5.3  Anonymous  Data  Collection 

An  anonymous  data  record  is  a  record 
that  does  not  provide  sufficient  (or  any) 
of  the  protected  personal  identifiers  to 
uniquely  identify  the  individual  in  the 
record.  Certain  types  of  service 
providers,  especially  those  dealing  with 
victims  of  domestic  violence, 
occasionally  use  anonymous  records  to 
protect  a  client's  privacy  and  safety. 
Some  HMIS  collect  anonymous  data  and 
assign  a  system-generated  ID  to  the 
individual  for  the  purposes  of  tracking 
a  client's  history  of  services.  Other 
HMIS  simply  accept  anonymous  data 
and  do  not  attempt  to  associate 
previously  collected  data  with  the  data 
from  the  current  event. 

This  notice  does  not  preclude  the 
collection  of  anonymous  data  within 
HMIS.  It  is  important  to  note,  however, 
that  there  are  several  important 
shortcomings  associated  with  the 
collection  of  anonymous  data. 
Anonymous  data  are  nearly  impossible 
to  be-duplicated  at  any  level.  Also, 
depending  on  the  amount  of  data 
collected  for  the  anonymous  client, 
there  may  be  little  practical  use  for  the 
data,  except  to  count  intakes  within  a 
particular  program. 

Dated:  July  16,  2003. 

William  H.  Eargle, 

Depu  ty  Assistant  Secretary  for  Operations, 
Office  of  Community,  Planning  and 
Development. 
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RULES  GOING  INTO 
EFFECT  JULY  22,  2003 


AGRICULTURE 
DEPARTMENT 
Agricultural  Mafketing 
Service 

Raisins  produce^  from  grapes 
grown  in — 
California;  published  7-21-03 
DEFENSE  DEPARTMENT 
Acquisition  regul  ations: 
Buy-to-budget  acquisition  of 
end  items;  published  7- 
22-03 


Environmental 


services  for 


military  instillations; 
multiyear  prjcurement 
authority;  pijblished  7-22- 
03 

environmentKl 
protection  agency 

Hazardous  wastfe  program 
authorizations; 
Texas;  removiil;  published 
7-22-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products; 
Ivermectin  paste;  technical 

amendment;  published  7- 

22-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations; 
Virginia;  published  6-24-03 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regul  Mions; 
Govemment-o  vned 
contractor-o|  lerated 
vehicle  fleet  management 
and  reportinj;  published 
7-22-03 

Space  flight; 
Astronaut  canilidates; 
recruitment  ind  selection; 
published  4-23-03 

TRANSPORTAT  ON 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 
Consumer  infomiation; 
Uniform  tire  quality  grading 
standards — 


Treadewear  testing 
procedures;  correction; 
published  7-22-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg,  poultry,  and  rabbit 
products;  inspection  and 
grading; 

Fees  and  charges  increase; 
comments  due  by  7-28- 
03;  published  6-26-03  [FR 
03-16166] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importationof 
animals  and  animal 
byproducts; 
Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Canada;  comments  due 
by  7-28-03;  published 
5-29-03  [FR  03-13440] 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Multi-family  housing  programs; 
Direct  multi-family  housing 
loans  and  grants; 
comments  due  by  8-1-03; 
published  6-2-03  (FR  03- 
12761] 

AGRICULTURE 
DEPARTMENT 

Federal  claims  collection; 
Debt  management; 
•    comments  due  by  7-29- 
03;  published  5-30-03  [FR 
03-13245] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
Atlantic  coastal  fisheries 
cooperative 
management — 
Horseshoe  crabs; 
comments  due  by  8-1- 
03;  published  7-17-03 
[FR  03-18104] 
Weakfish;  comments  due 
by  7-31-03;  published 
7-1-03  [FR  03-16573] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  7-28- 
03;  published  6-26-03 
[FR  03-16084] 
Pacific  Coast  groundfish; 
comments  due  by  7-28- 


03;  published  6-13-03 
[FR  03-15030] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-31- 
03;  published  7-7-03 
[FR  03-17058] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act;     , 
Customer  funds  investment; 
comments  due  by  7-30- 
03;  published  6-30-03  [FR 
03-16473] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR); 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas; 

San  Francisco,  CA;  Verba 
Buena  Island;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16016] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs; 
Transpoitation  conformity; 
rule  amendments  in 
response  to  court 
decision;  comments  due 
by  7-30-03;  published  6- 
30-03  [FR  03-15253] 
Air  quality  implementation 
plans; 

Preparation,  adoption,  and 
submittal — 
8-hour  ozone  national 
ambient  air  quality 
standard; 
implementation; 
comments  due  by  8-1- 
03;  published  6-2-03    . 
[FR  03-13240] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
Colorado;  comments  due  by 

7-30-03;  published  6-30- 

03  [FR  03-16026] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 


Colorado;  comments  due  by 
7-30-03;  published  6-30- 
03  [FR  03-16027] 
New  Hampshire;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16238] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00172] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00173] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Pennsylvania;  comments 
■  due  by  7-28-03;  published 
6-26-03  [FR  03-16024] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16025] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Texas;  comments  due  by  8- 
1-03;  published  7-2-03 
[FR  03-16579] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States; 

Texas;  comments  due  by  8- 
1-03;  published  7-2-03 
[FR  03-16580] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States; 

Virginia;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16233] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 
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promulgation;  various 

States; 

Virginia;  comments  due  by 

7-28-03;  published  6-27- 

03  [FR  03-16234] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system; 
Farmers,  ranchers,  and 
aquatic  producers  or 
harvesters;  eligibility  and 
scope  of  financing; 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10898] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments; 
Arizona;  comments  due  by 

7-28-03;  published  6-19- 

03  [FR  03-15497] 
Kentucky  and  Tennessee; 

comments  due  by  7-28- 

03;  published  6-19-03  [FR 

03-15496] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
Federal  travel; 

eTravel  Service;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16454] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Customs  brokers: 
Individual  license 
examination  dates; 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Maritime  security: 
Area  maritime  security; 
comments  due  by  7-31-  • 
03;  published  7-1-03  [FR 
03-16187] 
Automatic  ldentifk:ation 
System;  vessel  carriage 
requirements;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16191] 
Facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16189] 
General  provisions; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16186] 
Outer  Continental  Shelf 
facility  security;  comments 


due  by  7-31-03;  published 
7-1-03  [FR  03-16190] 
Vessels;  security  measures; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16188] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety, 
and  uninspected  vessels: 
Towing  vessels;  fire 

suppression  systems  and 

voyage  planning; 

comments  due  by  7-28- 

03;  published  4-29-03  [FR 

03-10421] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Alaska;  spring/summer 
migratory  bird  subsistence 
harvest;  comments  due  by 
7-30-03;  published  6-23- 
03  [FR  03-15659] 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  7-30- 
03;  published  7-17-03  [FR 
03-18096] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Kentucky;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16354] 
Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16101] 
LABOR  DEPARTMENT 
Employee  Benefits  Security 
Administration 
Group  health  plans;  access, 
portability,  and  renewability 
requirements; 
Health  care  continuation 
coverage;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-13057] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occcupational  safety  and 

health  standards: 

Walking  and  working 
surfaces;  personal 
protective  equipment  (fall 
protection  systems); 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10617] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Sart)anes-Oxley  Act  of  2002; 
implementation: 


Corporate  and  Criminal 
Fraud  Accountability  Act; 
discrimination  complaints; 
handling  procedures; 
comments  due  by  7-28- 
03;  published  5-28-03  [FR 
03-13082] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing; 
Risk-infonned  categorization 
and  treatment  of 
structures,  systems,  and 
components  for  nuclear 
power  reactors;  comments 
due  by  7-30-03;  published 
5-16-03  [FR  03-11696] 

PEACE  CORPS 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-1-03;  published  7- 
2-03  [FR  03-16523] 

PERSONNEL  MANAGEMENT 
OFFICE 

Preference  eliglbles  claims 
submission;  representative 
recognition;  removal  of 
regulations;  comments  due 
by  7-28-03;  published  5-27- 
03  [FR  03-13137] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Small  arms  ammunition 
manufacturing; 
termination;  comments 
due  by  7-31-03; 
published  7-9-03  [FR 
03-17322] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  comments  due  by 
7-28-03;  published  7-2-03 
[FR  03-16693] 

McDonnell  Douglas; 
comments  due  by  7-28- 
03;  published  6-11-03  [FR 
03-14673] 

Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  7-28-03;  published 
5-28-03  [FR  03-13221] 

Univair  Aircraft  Corp.; 
comments  due  by  7-28- 
03;  published  5-30-03  [FR 
03-13511] 


Ainworthiness  standards: 
Special  conditions- 
Boeing  Model  777  series 
airplanes;  comments 
due  by  7-28-03, 
published  6-13-03  [FR 
03-14992] 

Boeing  Model  777  series 
airplanes;  correction; 
comments  due  by  7-28- 
03;  published  6-23-03 
[FR  C3- 14992] 
Class  D,  E2,  and  E5  airspace; 
comments  due  by  7-30-03; 
published  6-30-03  [FR  03- 
16465] 
Class  E  airspace;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16463] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  7-31-03;  published 
6-20-03  [FR  03-15682] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards; 

Defect  and  noncompliance — 
Eariy  warning  and 

customer  satisfaction 

ca.Tipaign 

documentation;  reporting 

requirements;  comments 

due  by  7-28-03; 

published  6-11-03  [FR 

03-14702] 
Eariy  warning  and 

customer  satisfaction 

campaign 

documentation;  repxDrting 

requirements;  comments 

due  by  7-28-03; 

published  6-11-03  [FR 

03-14703] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iraqi  sar>ctions  regulations: 
Non-commercial  funds 
transfers  and  related 
transactions,  activities  by 
U.S.  govemment  and 
contractors  or  grantees, 
etc.;  authorizations; 
comments  due  by  7-28- 
03;  published  5-27-03  [FR 
03-13053] 

TREASURY  DEPARTMENT 

Customs  brokers: 
Individual  license 
examination  dates; 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 

TREASURY  DEPARTMENT 

FinarK^ial  instituttons: 


VI 
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Customer  Identification 
Program;  cxjmments 
by  7-31-03; 
03  [FR  03 


due 
published  7-1- 
16562] 
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Presque  Isle  County/Rogers  City  Airport,  MI,  43568 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Tennessee;  immediate  relief  request,  43472-43473 

FedereU^  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
General  administrative  regulations,  group  risk  plan  of 
insurance  regulations,  and  common  crop  insurance 
regulations 
Correction,  43457  *^'^  ■" . 
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Federal  Eme  agency  Management  Agency 

NOTICES 

National  Flo(  d  Insurance  Program: 
Map  and  iAsurance  products;  fee  schedule,  43538-43540 

Federal  Enerpy  Regulatory  Commission 

NOTICES 
•  Electric  rate  i  nd  corporate  regulation  filings: 

Mobile  Energy  Services  Co.,  LLC,  et  al.,  43506-43507 

Northern  E  ectric  Power  Co.  L.P.  et  al.,  43507-43508 
Environmental  statements;  availability,  etc.: 

Big  Wood  Canal  Co.,  43508-43509 
Meetings;  Sunshine  Act,  43509-43512 
Applications,  hearings,  determinations,  etc.: 

Childs-lrvii  ig  Hydroelectric  Project,  43506 

Federal  Maritime  Commission 

NOTICES 

Ocean  transportation  intermediary  licenses: 
OTS  Ocean  Transportation  Lines  et  al.,  43512-43513 


Federal  Resep/e  System 

NOTICES 

Banks  and  batk 

Formations 

Permissible 


holding  companies: 
acquisitions,  and  mergers,  43513-43514 
nonbanking  activities,  43514 


Federal  Trade  Commission 

NOTICES 

Prohibited  tra  ie  practices: 

Global  Instruments  Ltd.  et  al,  43514-43515 
Maine  Heal  h  Alliance  et  al.,  43515-43517 
Washington]  University  Physician  Network,  43517-43519 
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exportation,  and  transportation  of  wildlife: 
"ife— 
43482-43483 


Fish  and  Wildlife  Service 

PROPOSED  RUL^S 

Importation, 
Injurious 
Silver  < 
NOTICES 
Meetings: 

Trinity  Adaptive  Management  Working  Group,  43541- 
43542 

Food  and  Drug  Administration 

NOTICES 
Agency  inforn 

submissions 
Meetings: 
Drug  Safety 
43534' 
Medical  De\^ 
Pulmonary- 
Reports  and 
Channels  of  bade 
of  pestic  ide 
been 


ation  collection  activities;  proposals, 
and  approvals,  43531-43534 

md  Risk  Management  Advisory  Committee, 
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43535-4  3538 


ces  Advisory  Committe,  43534-43535 
ijillergy  Drugs  Advisory  Committee,  43535 
"ance  documents;  availability,  etc.: 

policy  for  commodities  with  residues 
chemicals,  for  which  tolerances  have 
ked,  suspended,  or  modified  bv  EPA. 
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Food  and  Nutijition  Service 

NOTICES 

Food  distribution 
Donated  foois 
2003  to 


single-use  medical  devices:  validation  data 
notification  submissions;  correction, 


programs: 

national  average  minimum  value  (July  1, 
une  30,  2004),  43487 


Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Bridger-Teton  National  Forest,  WY,  43487-43489 
Meetings: 

Olympic  Provincial  Advisory  Committee,  43489 

General  Services  Administration 

NOTICES 

Meetings: 

National  Travel  Forum  (2004),  43519 
Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects  limited 
English  proficient  persons;  prohibition;  policy 
guidance  to  Federal  financial  assistance  recipients, 
43519-43530 

Health  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Homeland  Security  Department 

See  Coast  Guard 

See  Customs  and  Border  Protection  Bureau 

See  Federal  Emergency  Management  Agency 

Interior  Department  v. 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau  * 

See  National  Park  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  43540-43541 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Committee, 
43541 

International  Trade  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  43490-43491 
Antidumping: 
Honey  from — 
Argentina,  43491 
Countervailing  duties: 
Honey  from — 
Argentina,  43492-43493 
Overseas  trade  missions: 
2003  trade  missions — 
Energy  trade  mission  to  Nigeria,  Gabon,  Sao  Tome,  and 
Principe,  43493 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Missouri-Kansas  City.  43492 
Texas  Health  Science  Center  at  San  Antonio  et  al., 

43492 
Vermont,  43492 

Justice  Department 

See  Antitrust  Division 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
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Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  Advisory  Councils — 
Northeastern  Great  Basin  et  al. 


43542 


National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Return  to  Flight  Task  Group,  43552 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Northern  rockfish,  43480 
Pelagic  shelf  rockfish,  43479 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  43473-43479 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Salmon,  43483-43486 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  43493-43494 
Committees;  establishment,  renewal,  termination,  etc.: 
Hydrographic  Services  Review  Panel,  43494-43495 
Reports  and  guidance  documents;  availability,  etc.: 
U.S.  Marine  Managed  Areas  Inventory;  criteria,  43495- 
43498 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Carl  Sandburg  Home  National  Historic  Site,  NC,  43542- 

43543 
Colonial  National  Historical  Park,  VA,  43543-43544 
Glen  Canyon  National  Recreation  Area,  AZ  and  UT, 
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Padre  Island  National  Seashore,  TX,  43546-43547 
Meetings: 
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Pending  nominations,  43547-43549 
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Human  cranium  from  North  McGregor,  lA,  43550 
Reports  and  guidance  documents;  availability,  etc.: 
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Order,  43551 
Environmental  Management  Systems;  policies  and 
procedures;  Director's  Order,  43551 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  43552-43553 


Navy  Department 

RULES 

Privacy  Act;  implementation,  43461-43462 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Phase  IV  Engineering,  Inc.,  43505 

Unique  Technologies,  Inc.,  43505 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

University  of  Connecticut  Health  Center  [Editorial  Note: 
This  document,  published  at  68  FR  43400  in  the 
Federal  Register  of  Tuesday,  July  22,  2003,  should 
have  been  listed  in  that  issue's  Table  of  Contents  at 
68  FR  43381.] 

Reports  and  guidance  documents;  availability,  etc.: 
Fire  Dynamics  Tools;  Quantitative  Fire  Hazard  Analysis 
Methods  for  Fire  Protection  Inspection  Program 
[Editorial  Note:  This  document,  published  at  68  FR 
43381  in  the  Federal  Register  of  Tuesday,  July  22, 
2003,  should  have  been  listed  in  that  issue's  fable  of 
Contents  at  68  FR  43400.] 

Occupational  Safety  and  Health  Administration 

RULES 

State  plans: 
Virgin  Islands:  conversion  and  approval  of  plan  for 
public  employees  only,  43457-43461 

Presidential  Documents 

PROCLAMATIONS 

Special  oljservances: 
Captive  Nations  Week  (Proc.  7691),  43455 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  43553 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc.,  43553- 

43555 
OneChicago,  LLC,  43555-43564 
Pacific  Exchange,  Inc..  43564-43565  ^ 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Arizona,  43565 

West  Virginia,  43565-43566 
Reports  and  guidance  documents;  availability,  etc.: 

Goal  setting  under  procurement  preference  programs, 
43566 

State  Department 

NOTICES 

Presidential  permits: 
Brownsville,  Cameron  County,  TX;  international  rail 
bridge  construction,  operation,  and  maintenance, 
43566-43567 
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Surface  Transportation  Board 

NOTICES 

Motor  Carrie  s: 
Finance  tr;  insactions — 

KBUS  Haldings.  LLC,  43569-43570 

Transportation  Department 

See.Federal  Aviation  Administration 
See  Surface  "  transportation  Board 

Treasury  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  43570—43571 
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and  notice  of  recently  enacted  public  laws. 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7691  of  July  18,  2003 
Captive  Nations  Week,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  Captive  Nations  Week,  first  declared  in  1959  as  a  statement  against 
the  continuing  Communist  domination  of  Eastern  Europe,  America  expresses 
its  dedication  to  freedom  and  democracy.  While  many  countries  around 
,the  world  uphold  these  principles,  millions  of  people  still  live  under  regimes 
that  violate  their  citizens'  rights  daily.  In  countries  such  as  Burma  and 
Iran,  citizens  lack  the  right  to  choose  their  government,  speak  out  against 
oppression,  and  practice  their  religion  freely.  The  despot  who  rules  Cuba 
imprisons  political  opponents  and  crushes  peaceful  opposition,  while  in 
North  Korea  hundreds  of  thousands  languish  in  prison  camps  and  citizens 
suffer  from  malnutrition  as  the  regime  pursues  weapons  of  mass  destruction. 
Violence,  corruption,  and  mismanagement  reign  in  Zimbabwe  and  an  authori- 
tarian government  in  Belarus  smothers  political  dissent. 

Yet  the  cause  of  freedom  is  advancing.  With  the  demise  of  the  brutal  regime 
of  Saddam  Hussein,  the  Iraqi  people  are  no  longer  captives  in  their  own 
country.  Their  freedom  is  evidence  of  the  fall  of  one  of  the  most  oppressive 
dictators  in  history.  Today,  American  and  coalition  forces  are  helping  to 
restore  civil  order  and  provide  critical  humanitarian  aid  to  the  Iraqi  people. 
Iraqis  are  now  meeting  openly  and  freely  to  discuss  the  future  of  their 
country.  The  United  States  vows  to  continue  to  work  with  those  trying 
to  bring  about  peaceful  democratic  change  and  greater  respect  for  human 
rights. 

The  Congress,  by  Joint  Resolution  approved  July  17,  1959,  (73  Stat.  212), 
has  authorized  and  requested  the  President  to  issue  a  proclamation  desig- 
nating the  third  week  in  July  of  each  year  as  "Captive  Nations  Week." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  July  20  through  July  26,  2003,  as  Captive 
Nations  Week.  I  call  upon  the  people  of  the  United  States  to  observe  this 
week  with  appropriate  ceremonies  and  activities  and  to  reaffirm  their  commit- 
ment to  all  those  seeking  liberty,  justice,  and  self-determination. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  July,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


|FR  Doc.  03-18897 
Filed  7-22-03;  8:45  am] 
Billing  code  3195-01-P 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Parts  400,  407  and  457 
RIN  0563-AB85 

General  Administrative  Regulations, 
Subpart  J— Appeal  Procedure  and 
Subpart  T— Federal  Crop  Insurance 
Reform,  Insurance  Implementation, 
Regulations  for  the  1999  and 
Subsequent  Reinsurance  Years;  Group 
Risk  Plan  of  Insurance  Regulations  for 
the  2001  and  Succeeding  Crop  Years; 
and  the  Common  Crop  Insurance 
Regulations,  Basic  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  which 
were  published  Wednesday,  June  25, 
2003  (68  FR  37697-37726).  The 
regulations  pertain  to  the  General 
Administrative  Regulations,  Subpart  J — 
Appeal  Procedure  and  Subpart  T — 
Federal  Crop  Insurance  Reform, 
Insurance  Implementation,  Regulations 
for  the  1999  and  Subsequent 
Reinsurance  Years;  Group  Risk  Plan  of 
Insurance  Regulations  for  the  2001  and 
Succeeding  Crop  Years;  and  the 
Common  Crop  Insurance  Regulations, 
Basic  Provisions. 

EFFECTIVE  DATE:  June  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  Janice 
Nuckolls,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Risk 
Management  Agency,  United  States 
Department  of  Agriculture,  6501  Beacon 
Drive,  Stop  0812,  Room  421,  Kansas 
City,  MO,  64133-4676,  telephone  (816) 
926-7730. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  final  regulations  that  are  the 
subject  of  this  correction  implemented 
changes  mandated  by  the  Federal  Crop 
Insurance  Act,  as  amended  by  the 
Agricultural  Risk  Protection  Act  of 
2000,  and  required  an  earlier  notice  of 
loss  for  prevented  planting  in  response 
to  an  Office  of  Inspector  General  Audit. 

Need  for  Correction 

As  published,  the  final  regulations 
contained  a  typographical  error  which 
may  prove  to  be  misleading  and  is  in 
need  of  correcting.  Section  37(a)  of  the 
Common  Crop  Insurance  Regulations, 
Basic  Provisions  contained  a  cite, 
"section  8(b)(2)",  which  should  have 
been  "section  8(b)(1)." 

Correction  of  Publication 

■  Accordingly,  the  publication  on 
Wednesday,  June  25,  2003  of  the  final 
regulations  at  68  FR  37697-37726  is 
corrected  as  follows: 

PART  457— {CORRECTED] 

§457.8    [Corrected] 

■  On  page  37726,  in  the  second  column, 
section  37(a)  cites  "section  8(b)(2)" 

'which  is  corrected  to  read  "section 
8(b)(1)". 

Signed  in  Washington.  DC,  on  July  11. 
2003. 

Ross  J.  Davidson,  )r., 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  03-18720  filed  7-22-03;  8:45  am] 

BILUNG  CODE  3410-08-P 


SUMMARY:  This  action  amends  the  Code 
of  Federal  Regulations  (CFR)  to  reflect 
the  withdrawal  of  approval  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  of  the  United 
States  Virgin  Islands'  (the  "Virgin 
Islands")  comprehensive  State  plan 
covering  both  private  and  public  sector 
employers  and  employees,  and  the 
conversion  and  approval  of  a  public 
employee  State  plan,  covering 
employers  and  employees  of  the 
Territory  and  its  political  subdivisions 
only.  This  action  is  taken  as  the  result 
of  unique  structural  and  performance 
issues  in  the  Virgin  Islands  and  with 
mutual  agreement.  Federal  OSHA  will 
now  exercise  exclusive  jurisdiction  over 
all  private  sector  employers  and 
employees  in  the  Virgin  Islands.  In 
addition  to  public  employee  coverage, 
the  Territory  will  provide  expanded  on- 
site  consultation  services  to  the  private 
sector  in  the  U.S.  Virgin  Islands 
pursuant  to  a  new  cooperative 
agreement  with  OSHA  as  authorized  by 
Section  21(d)  of  the  Occupational  Safety 
and  Health  Act. 

EFFECTIVE  DATE:  July  23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Bryant.  Director,  Office  of  State 
Programs,  Directorate  of  Cooperative 
and  State  Programs.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3700, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone  (202) 
693-2200.  Fax  (202)  693-1671,  E-mail: 
Bryant.Barbara@doI.gov. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1952  and  1956 

Partial  Withdrawal  of  Approval  of  the 
Virgin  Islands  State  Plan;  Resumption 
of  Exclusive  Federal  Enforcement 
Authority  in  the  Private  Sector;  and 
Conversion  and  Approval  of  the  Virgin 
islands  State  Plan  to  a  State  Plan  for 
Public  Employees  Only 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule. 


A.  Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  OSH  Act), 
29  U.S.C.  667,  provides  the  basis  for    "^ 
States  to  assume  responsibility  for  the 
development  and  enforcement  of 
occupational  safety  and  health 
standards  by  submitting  to  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  ("Assistant 
Secretary"),  and  obtaining  Federal 
approval  of,  a  State  plan.  Under 
regulations  at  29  CFR  part  1902  and 
1956  respectively,  there  are  two  types  of 
State  plans  which  a  State  may  operate: 
a  comprehensive  "State  plan"  covering 
both  private  and  public  (State,  or 
Territory,  and  its  political  subdivisions) 
employees;  or  a  "State  plan  for  public 
employees  only." 
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of  the  OSH  Act  makes 
erritories  and  possessions 
U.S.  Virgin  Islands 
State  plans  under 
United  States  Virgin 
;in  Islands")  State  plan 
1  approval  for  its 
e  State  plan  on  September 
R  24896).  A  description 
d  Federal  OSHA  approval 
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er  the  plan  commenced 
initial  plan  approval  in 
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public  sector  workplaces 
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granted  the  Virgin  Islands 
approval,  and 
Ifederal  enforcement 
:ive  April  17,  1984  (49  FR 
"er,  on  November  13, 
ahnounced  that,  as  a  result 
it  had  found  that  the 
State  plan,  was  no  longer 
ive  as"  Federal  OSHA 
18(e)  requirements  were 
met.  In  response  to  this 
i  rgin  Islands 

Labor  agreed  to 
rel  nquish  the  State  plan's 

status  under  Section 
repssertion  of  concurrent 
enforcement  authority 
and  to  undertake 
action  to  regain 
status  (60  FR  56950). 
to  reinstate  concurrent 
1995  allowed  Federal 
full  discretionary 
concurrent  enft)rcement  authority  to 
assure  worker  jrotection,  while 


OSH 
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allowing  the  Virgin  Islands  time  and 
assistance  to  improve  its  performance. 
However,  since  the  agreement  in  1995 
the  Virgin  Islands  has  been  unable  to 
institute  significant  improvements  to  its 
staffing  and  operational  performance. 
Federal  OSHA  monitoring  of  the  State 
plan  has  not  indicated  sufficient 
improvements  in  the  Territory's 
performance  to  alleviate  the  deficiencies 
identified  at  that  time.  This  has  made  it 
necessary  for  OSHA  to  continue  to 
provide  Federal  staffing  and  resources 
in  recent  years  to  assure  an  appropriate 
level  of  worker  safety  and  health 
protection  in  workplaces  in  the  Virgin 
Islands. 

B.  Partial  Withdrawal  of  the  Virgin 
Islands  State  Plan;  Resumption  of 
Exclusive  Federal  Enforcement 
Authority  in  the  Private  Sector 

In  a  letter  dated  May  12,  2003, 
Governor  Charles  Turnbull  of  the 
United  States  Virgin  Islands  notified  the 
Assistant  Secretary  of  the  decision  of 
the  Territory  to  formally  withdraw  that 
portion  of  its  federally-approved 
occupational  safety  and  health  State 
plan  which  provides  for  occupational 
safety  coverage  of  private  sector 
employm.ent,  pursuant  to  29  CFR 
1955.3(b).  This  letter  also  notified  the 
Assistant  Secretary  of  the  Virgin  Islands' 
request  that  the  OSHA-approved  State 
plan  be  converted  from  a 
comprehensive  State  plan  covering  both 
private  and  public  sector  employees,  as 
currently  reflected  in  29  CFR  1952, 
subpart  S,  to  a  public  employee  only 
State  plan,  as  authorized  by  29  CFR  part 
1956,  covering  employees  of  the 
Territory  and  its  political  subdivisions 
only.  In  addition,  the  Governor 
expressed  the  Territor\''s  agreement  to 
provide  on-site  consultation  services  to 
the  private  sector  in  the  Virgin  Islands 
pursuant  to  a  cooperative  agreement 
under  section  21(d)  of  the  OSH  Act. 
(The  Virgin  Islands,  up-to-now.  has 
provided  private  sector  consultation 
services  under  the  auspices  and  funding 
of  its  State  plan.)  The  Virgin  Islands 
indicated  such  conversion  would  allow 
it  to  focus  resources  on  increasing  the 
protection  provided  to  public  sector 
employees,  while  at  the  same  time 
providing  increased  safety  and  health 
assistance  for  small  business  employers 
and  employees  in  the  Territory  with  the 
additional  Federal  funding  and 
assistance  available  through  a  Section 
21(d)  consultation  agreement. 

OSHA  has  conveyed  to  the  Virgin 
Islands  its  agreement  with  the 
resolution  set  forth  in  the  Governor's 
May  12  letter.  This  agreement  resolves 
unique  and  long-standing  issues 
regarding  the  status  and  funding  of  the 


Virgin  Islands  State  plan,  in  a  marmer 
which  recognizes  Federal  OSHA's 
ongoing  responsibility  to  provide 
staffing  and  resources  for  private  sector 
enforcement  in  the  Virgin  Islands,  while 
assuring  continued  recognition  and 
funding  for  the  valuable  public  sector 
compliance  and  consultation  activity 
provided  by  the  Territory.  The 
agreement  makes  it  possible  for  OSHA 
to  devote  its  resources  to  providing 
safety  and  health  protection  in  Virgin 
Islands  workplaces,  rather  than 
expending  its  resources  in  a  possibly 
lengthy  and  complex  proceeding  under 
29  CFR  part  1955  to  formally  withdraw 
State  plan  approval.  The  agreement  also 
allows  the  Virgin  Islands  to  qualify  for 
enhanced  funding  under  a  provision  of 
the  Omnibus  Insular  Areas  Act  of  1977 
(48  U.S.C.  Section  1469  (d)),  which 
authorizes  OSHA  to  waive  the 
requirement  for  Territorial  matching 
funds  for  grant  amounts  under 
S200,000. 

Accordingly,  OSHA  is  revising  29 
CFR  1952  and  29  CFR  part  1956  to 
reflect  the  Virgin  Islands'  decision  to 
exclude  private  sector  employment  from 
coverage  under  the  plan  while  retaining 
coverage  of  public  sector  employment, 
and  to  reflect  the  new  status  of  the  plan 
as  one  that  applies  to  the  public  sector 
only.  Pursuant  to  the  Governor's  May  12 
letter,  State  plan  coverage  of  all  private 
sector  employers  and  employees  is 
terminated  effective  July  1,  2003; 
exclusive  Federal  OSHA  jurisdiction 
over  private  sector  employment  in  the 
Virgin  Islands  is  resumed  on  the  same 
date.  In  accordance  with  Section  18(f)  of 
the  OSH  Act  and  29  CFR  part  1955.4, 
the  Territory  may  retain  jurisdiction  in 
any  case  commenced  prior  to  the  July  1 
voluntary  termination  of  its  private 
sector  program  in  order  to  enforce 
standards  under  the  plan.  29  CFR  1952, 
subpart  S,  which  reflects  the  prior  status 
of  the  Virgin  Islands  program  as  a 
comprehensive  State  plan,  is  being 
rescinded  and  reserved. 

The  Virgin  Islands'  decision  to  retain 
its  existing  State  plan  in  the  public 
sector  is  being  implemented  by  adding 
a.  new  subpart  H  to  29  CFR  part  1956, 
which  reflects  the  new  status  of  the 
Virgin  Islands  plan  as  a  public  sector 
only  plan.  The  new  subpart  codifies  the 
Virgin  Islands  plan  as  a  developmental  , 
plan  under  29  CFR  part  1956,  as  it  wiU 
be  necessary  for  the  Territory  to  make 
certain  adjustments  to  its  public 
employee  program  structure  and  to 
revise  its  State  plan  document  to  reflect 
its  new,  more  limited  scope.  The  State 
plan  already  meets  the  majority  of  the 
criteria  for  public  sector  State  plans  in 
29  CFR  1956.10  and  the  indices  of 
effectiveness  in  29  CFR  part  1956.11. 
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However,  to  provide  a  procedure  for 
documenting  how  it  meets  those 
requirements,  the  Virgin  Islands  has 
submitted  a  developmental  schedule  for 
making  the  necessarj'  adjustments  to  the 
State  plan  to  reflect  its  change  in  scope, 
including  the  amendment  and/ or 
revision  of  Territorial  legislation  to 
provide  more  explicit  authority  for  the 
public  employee  program,  State  plan 
narrative,  implementing  regulations  and 
administrative  procedures  including 
revisions  to  its  standards  adoption 
procedures,  and  the  development  of  a 
public  employee  only  consultation 
program,  strategic  plan,  and  poster. 

Tne  State  plan  action  and  associated 
reconfiguration  of  the  Virgin  Islands 
workplace  safety  and  health  program 
will  also  result  in  changes  in  the  Federal 
funding  arrangements.  As  the  reduction 
in  the  size  and  administrative  cost  of  its 
State  plan  will  reduce  its  funding 
requirements.  OSHA  has  determined 
that  the  provisions  of  the  Omnibus 
Insular  Areas  Act  of  1977  (48  U.S.C. 
Section  1469(d))  can  now  apply.  This 
authorizes  OSHA  to  waive  the 
Territory's  matching  share  requirement 
for  Federal  funding  under  5200,000.  The 
Virgin  Islands  is  appropriately 
amending  its  grant  documents  to  reflect 
these  changes  in  status  and  funding. 

C.  Waiver  of  Comment  Period; 
Immediate  Effective  Date 

OSHA  finds  that  good  cause  exists  for 
amending  29  CFR  parts  1952  and  1956 
to  reflect  the  modification  in  coverage  of 
the  Virgin  Islands  State  plan  without  an 
opportunity  for  public  comment,  and  for 
making  this  rule  effective  immediately 
upon  publication  in  the  Federal 
Register.  Today's  action  imposes  no 
new  rights  or  obligations  on  affected 
parties,  since  as  discussed  above, 
private  sector  workplaces  in  the  Virgin 
Islands  have  been  subject  to 
enforcement  of  Federal  OSHA  safety 
requirements  since  1995,  and  subject  to 
Federal  OSHA  health  requirements 
since  the  inception  of  the  Virgin  Islands 
State  plan.  (Federal  OSHA  and  Virgin 
Islands  safety  and  health  standards  and 
regulations  are  identical.)  Public  sector 
employers  in  the  Virgin  Islands  are 
likewise  unaffected,  as  they  remain 
subject  to  the  same  requirements 
approved  as  part  of  the  Territory's 
existing  plan,  which  was  approved  after 
public  notice  and  comment  (38  FR 
24896).  Today's  revisions  to  the  29  CFR 
parts  1952  and  1956  have  no  substantial 
effect  on  the  rights  or  obligations  of  any 
member  of  the  public,  and  are  made 
only  to  update  these  basic  public 
references  to  reflect  the  current  coverage 
of  the  Virgin  Islands  State  plan. 
Accordingly,  OSHA  finds  that  good 


cause  exists  for  making  these  revisions 
without  an  opportunity  for  public 
comment,  and  for  making  them  effective 
immediately  upon  publication  in  the 
Federal  Register. 

D.  Decision 

In  accordance  with  the  Governor's 
request  and  in  order  to  assure  the  most 
effective  protection  possible  to  both 
private  and  public  sector  workers  in  the 
U.S.  Virgin  Islands,  the  withdrawal  of 
the  Virgin  Islands'  State  plan  in  the 
private  sector  and  its  conversion  to  a 
public  employee  only  State  plan  under 
29  CFR  1956  is  hereby  approved.  This 
decision  incorporates  the  requirements 
of  the  OSH  Act  and  of  regulations 
applicable  to  State  plans  generally. 

E.  Effective  Date  of  State  Plan 
Conversion 

The  Virgin  Islands  State  plan  ceased 
inspections  and  other  compliance 
activity  in  the  private  sector,  except  for 
previously  initiated  cases,  and  began 
operating  as  a  public  employee  only 
State  plan  limiting  its  coverage  to 
employees  of  the  "Territory  and  its 
political  subdivisions  on  July  1,  2003. 

F.  Paperwork  Reduction 

This  final  rule  contains  no  collections 
of  information  other  than  those  already 
imposed  by  State  plan  regulations 
which  have  been  previously  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  ("0MB"),  and 
assigned  0MB  control  number  1218- 
0247  under  the  provisions  of  the 
Paperu'ork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  0MB  approval  of  these 
collections  of  information  contained  in 
these  regulations  expires  November  30. 
2005. 

G.  Regulatory  Review  ' 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  that  the  approval  of 
the  withdrawal  of  the  complete  plan 
and  conversion  to  a  public  employee 
only  plan  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
applies  only  to  the  one  Territorial 
agency  operating  an  OSHA-approved 
State  plan,  and  would  not  place  small 
units  of  government  under  any  new  or 
different  requirements,  nor  would  any 
additional  burden  be  placed  upon  the 
Territorial  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan.  By  its  own  terms, 
the  converted  plan  will  have  no  effect 
on  private  sector  employment,  but  is 
limited  to  the  Territory  and  its  political 
subdivisions.  Moreover,  a  plan  has  been 


in  effect  in  the  Virgin  Islands  since  1973 
and  all  public  sector  employers, 
including  small  units  of  local 
government,  have  been  subject  to  its 
terms. 

Unfunded  Mandates  Reform  Act 

The  procedures  in  29  CFR  parts  1952, 
1955  and  1956  for  submission,  initial 
apprm'al  and  withdrawal  of  OSHA- 
approved  State  plans  apply  only  to 
States  and  Territories  which  have 
voluntarily  submitted  a  State  plan  for 
OSHA  approval  under  the  OSH  Act,  and 
accordingly  these  procedures  do  not 
meet  the  definition  of  a  'Federal 
intergovernmental  mandate"  under 
secUon  421(5)  of  UMRA  (2  U.S.C. 
658(5)). 

Federalism 

Executive  Order  13132.  "Federalism," 
(64  FR  43255;  Aug.  4.  1999)  establishes 
fundamental  Federalism  criteria  to  be 
applied  in  formulating  and 
implementing  Federal  policies,  and 
requires  agencies  to  consult  with 
affected  State,  Territorial  and  local 
officials  in  the  development  of 
regulatory  policies.  Although  OSHA  has 
determined  that  the  requirements  and 
consultation  procedures  provided  in 
Executive  Order  13132  are  not 
applicable  to  plan  approval  decisions 
.  under  the  Act,  which  have  no  effect 
outside  the  particular  State  or  Territory' 
receiving  approval,  OSHA  has  reviewed 
this  action  and  believes  it  is  consistent 
with  the  principles  and  criteria  set  forth 
in  the  Executive  Order.  This  rule  was 
developed  in  coordination  with 
representatives  from  the  U.S.  Virgin 
Islands,  and  opportunities  for  additional 
State  input  have  been  afforded  through 
consultation  with  the  Occupational 
Safety  and  Health  State  Plan 
Association  (OSHSPA).  the  organization 
of  State  agencies  which  administer 
Federally-approved  plans. 

Executive  Order 

This  final  rule  has  been  deemed  not 
significant  under  Executive  Order 
12866. 

List  of  Subjects  in  29  CFR  Parts  1952 
and  1956 

Administrative  practice  and 
procedure.  Intergovernmental  relations. 
Law  enforcement.  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  It  is 
issued  under  Section  18  of  the 
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S.C. 


Occupationa 
1970  (29  U. 
1952.  1955, 
Labor's  Orde|- 
October  22. 


Signed  at 
July.  2003. 

John  L.  HenshW 

Assistant  Secr  iarv 


■  According!  y 
amended  as 


Safety  and  Health  Act  of 
667),  29  CFR  1902, 
Jnd  1956,  and  Secretary  of 

5-2002 (67  FR  65008, 
^002). 

Washington,  DC  this  16th  day  of 


y  of  Labor. 

.  the  29  CFR  Ch.  XVII  is 
forth  below: 


!et 
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PART  1956— STATE  PLANS  FOR  THE 
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APPROVED  PRIVATE  EMPLOYEE 
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subpart  H  to  read  as 


§1956.70 
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as  follows: 


Subpart  H— Th  s  Virgin  Islands 
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effect  i 

1956.74  Locat 
documenta 


tion  of  plan  as  approved. 
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on  of  basic  State  plan 
ion. 


Subpart  H— T  ie  Virgin  Islands 


Description  of  plan  as  approved. 

Islands  State  plan  was 
public  employee  only 
i  afety  and  health  program 
and  received  initial 
J  23,  2003.  It  is 
ind  enforced  by  the  Virgin 
Deparl  ment  of  Labor,  Division  of 
Safety  and  Health  ("the 
IDOSH")  throughout  die 


U.S.  Virgin  Islands  (the  "Virgin 
Islands").  The  Virgin  Islands  public 
employee  program,  established  by 
Executive  Order  200-76  on  July  11, 
1975,  extends  full  authority  imder 
Virgin  Islands  Act  No.  3421,  Section  16 
(April  27,  1973)  and  implementing 
regulations  to  the  agency  to  enforce  and 
administer  all  laws  and  rules  protecting 
the  safety  and  health  of  employees  of 
the  Government  of  the  Virgin  Islands,  its 
departments,  agencies  and 
instrumentalities,  including  any 
political  subdivisions.  It  covers  all 
activities  of  public  employers  and 
employees  and  places  of  public 
employment.  The  Territory  has  adopted 
all  Federal  standards  promulgated  as  of 
June  2003,  and  has  given  assurances 
that  it  will  continue  to  adopt  and  update 
all  Federal  standards,  revisions  and 
amendments.  The  plan  is  accompanied 
by  a  statement  of  the  Governor's 
support. 

(b)  The  plan  establishes  procedures 
for  variances  and  the  protection  of 
employees  from  hazards  under  a 
variance;  insures  inspection  in  response 
to  complaints;  provides  employer  and 
employee  representatives  an 
opportunity  to  accompany  inspectors 
and  to  call  attention  to  possible 
violations  before,  during,  and  after 
inspections;  notification  to  employees 
or  their  representatives  when  no 
compliance  action  is  taken  as  a  result  of 
alleged  violations,  including  informal 
review;  notification  of  employees  of 
their  protection;  protection  of 
employees  against  discharge  or 
discrimination  in  terms  and  conditions 
of  employment;  includes  provision  for 
prompt  notices  to  employers  and 
employees  of  violations  of  standards 
and  abatement  requirements  and  either 
sanctions  or  alternative  mechanisms  to 
assure  abatement;  employer's  right  to 
appeal  citations  for  violations, 
abatement  periods  and  any  proposed 
sanctions  and/or  compulsory  process; 
employee's  right  to  appeal  abatement 
periods;  and  employee  participation  in 
review  proceedings.  Also  included  are 
provisions  for  right  of  entry  for 
inspection,  prohibition  of  advance 
notice  of  inspection  and  the 
requirement  for  both  employers  and 
employees  to  comply  with  the 
applicable  rules,  standards,  and  orders,- 
and  employer  obligations  to  maintain 
records  and  provide  reports  as  required. 
Further,  the  plan  provides  assurances  of 
a  fully  trained  adequate  staff  and 
sufficient  funding,  and  for  voluntary 
compliance  programs,  including  a 
public  sector  consultation  program. 

Note:  The  Virgin  Islands'  received  initial 
approval  for  a  comprehensive  State  plan 


covering  the  private  (safety  only)  and  public 
sectors  on  September  11,  1973  (38  FR  2489B) 
and  final  approval  under  Section  18(e)  of  the 
Act  on  April  17.  1984  (49  FR  16766).  Final 
approval  status  for  that  State  plan  was 
suspended  and  full  Federal  concurrent 
enforcement  authority  was  reinstated  on 
November  13,  1995  (60  FR  56950).  Effective 
luly  1,  2003.  the  Virgin  Islands  withdrew  the 
portion  of  its  State  plan  which  covered 
private  sector  employment,  and  exclusive 
Federal  enforcement  jurisdiction  for  the 
private  sector  resumed. 

§1956.71     Developmental  schedule. 

The  Virgin  Islands  State  plan  for 
public  employees  only  is 
developmental.  The  following  is  a 
schedule  of  major  developmental  steps 
to  be  completed: 

(a)  The  Virgin  Islands  will  review  and 
amend  its  legislation  and  regulations,  as 
appropriate,  to  assure  proper  statutory 
authority  for  "at  least  as  effective" 
coverage  of  all  public  sector  employers 
and  employees  including  Territorial 
government  employers  and  employees 
and  any  employers  or  employees  of 
municipalities  or  other  local 
governmental  entities.  The  plan  will  be 
revised  to  include  a  legal  opinion  that 
the  converted  plan  meets  the 
requirements  of  the  Occupational  Safety 
and  Health  Act  of  1970  and  is  consistent 
with  the  laws  of  the  Virgin  Islands. 
These  actions  will  occur  within  one 
year  of  plan  conversion  approval. 

(b)  The  Virgin  Islands  will  review  and 
amend  its  legislation  and  regulations  as 
necessary  to  reflect  its  more  limited 
coverage  and  to  be  consistent  with 
formal  withdrawal  of  Federal  approval 
of  the  private  sector  portion  of  the  State 
plan,  within  one  year  of  plan  conversion 
approval. 

(c)  The  Virgin  Islands  will  review  its 
statutory  authority  regarding  standards 
adoption  and  take  appropriate 
legislative  or  administrative  action  to 
assure  that  it  is  consistent  with  29  CFR 
part  1953  and  that  all  standards 
applicable  to  the  public  sector  will  be 
promulgated  within  six  months  of  the 
promulgation  date  of  new  Federal 
OSHA  standards,  within  one  year  of 
plan  conversion  approval. 

(d)  The  Virgin  Islands  will  take 
appropriate  legislative  or  administrative 
action  to  assure  effective  sanctions, 
either  as  monetary  penalties,  or  an 
alternative  mechanism  for  compelling 
abatement  in  the  public  sector  within 
one  year  of  plan  conversion  approval. 

(e)  The  Virgin  Islands  will  develop  a 
^^e-year  strategic  plan  and 

corresponding  annual  performcince  plan 
within  two  years  of  plan  conversion 
approval. 

(f)  A  new  State  poster  will  be 
developed  and  distributed  to  reflect 
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coverage  of  the  public  sector  only 
within  one  year  of  plan  conversion 
approval. 

(g)  The  Virgin  Islands  will  submit  a 
revised  State  plan,  in  electronic  format 
to  the  extent  possible,  reflecting  its 
coverage  of  public  employers  and 
employees  only  in  accordance  with  29 
CFR  1956,  within  one  year  of  plan 
conversion  approval. 

(h)  The  Virgin  Islands  will  hire  and 
provide  appropriate  training  for  their 
public  sector  compliance  and 
consultation  staffs,  within  one  year  of 
plan  conversion  approval. 

(i)  The  Virgin  Islands  will  develop  a 
public  sector  consultation  program 
within  two  years  of  plan  conversion 
approval. 

§  1956.72    Changes  to  approved  plan. 
[Reserved] 

§  1956.73    Determination  of  operational 
effectiveness.  [Reserved] 

§  1956.74    Location  of  basic  State  plan 
documentation. 

Copies  of  basic  State  plan 
documentation  are  maintained  at  the 
following  locations.  Specific  documents 
are  available  upon  request,  and  will  be 
provided  in  electronic  format,  to  the 
extent  possible.  Contact  the:  Directorate 
of  Cooperative  and  State  Programs, 
Office  of  State  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue,  NW.,  Room  N- 
3700,  Washington,  DC  20210;  Office  of 
the  Regional  Administrator,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  201 
Varick  Street,  Room  670,  New  York, 
New  York  10014;  and  the  Virgin  Islands 
Department  of  Labor,  Division  of 
Occupational  Safety  and  Health,  3021 
Golden  Rock,  Christiansted,  St.  Croix, 
Virgin  Islands,  00840.  Current  contact 
information  for  these  offices  (including 
telephone  numbers,  mailing  and  e-mail 
addresses)  is  available  on  OSHA's  Web 
site,  http://www.osha.gov. 

|FR  Doc.  03-18719  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4S10-26-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

32  CFR  Part  701 

{Secretary  of  the  Navy  Instruction  521 1 .5] 

Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 


summary:  The  Department  of  die  Navy 
is  revising  the  exemption  rule  for 
N05520-5,  entitled  "Personnel  Security 
Program  Management  Records  System". 
The  revision  includes  deleting  the  (k)(l) 
exemption  because  it  is  redundant  to  32 
CFR  701.117;  and  claiming  subsections 
(c)(3)  and  (e)(1)  under  die  (k)(5) 
exemption.  The  principal  purpose  of  the 
(k)(5)  exemption  is  to  protect  the 
identity  of  a  confidential  source.  The 
expansion  is  considered  supportive,  and 
in  furtherance,  of  the  overall  piupose  of 
the  exemption. 
EFFECTIVE  DATE:  July  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  on  May  9, 
2003,  at  68  FR  24904.  No  comments 
were  received,  therefore,  the  rule,  as 
changed,  is  being  adopted  as  final. 

Executive  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
•mRegulatory  Flexibility  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act".  It 
has  been  determined  that  this  Privacy 
Act  rulemaking  for  the  Department  of 
Defense  does  not  involve  a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 


and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism". 
It  has  been  determined  that  this  Privacy 
Act  rule  for  the  Department  of  Defense 
does  not  have  federalism  implications. 
The  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

■  Accordingly,  32  CFR  part  701  is 
amended  to  read  as  follows: 

PART  701— AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE 
PUBLIC 

■  1.  The  authority  citation  for  32  CFR 
part  701,  Subpart  F  continues  to  read  as 
follows: 

Authority:  Pub.  L.  93-579.  88  Stat.  1896  (5 

U.S.C.  552a). 

■  2.  Section  701.118,  paragraph  (n)  is 
revised  to  read  as  follows: 

§  701 .118    Exemptions  for  specific  Navy 
record  systems. 

***** 

(n)  System  identifier  and  name: 

(1)  N0552a-5.  Personnel  Security 
Program  Management  Records  System. 

(2)  Exemption:  (i)  Investigative 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(ii)  Therefore,  portions  of  this  system 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k){5)  fi-ora  the  following 
subsections  of  5  U.S.C.  552a(c)(3),  (d), 
and  (e)(1). 

(3)  Authority:  5  U.S.C.  552a(k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
and  (d)  when  access  to  accounting 
disclosures  and  access  to  or  amendment 
of  records  would  cause  the  identity  of 

a  confidential  sources  to  be  revealed. 
Disclosure  of  the  source's  identity  not 
only  will  result  in  the  Department 
breaching  the  promise  of  confidentiality 
made  to  the  source  but  it  will  impair  the 
Department's  futiwe  ability  to  compile 
investigatory  material  for  the  purpose  of 
determining  suitability,  eligibility,  or 


43462  Federal  Register / Vol.  68.  No.  141 /Wednesday,  July  23,  2003 /Rules  and  Regulations 


qualification  s  for  Federal  civilian 
employment  Federal  contracts,  or 
access  to  clafsified  information.  Unless 
assured  that  a  promise  of 
will  be  honored,  they 
1  kely  to  provide 
:onsidered  essential  to  the 
making  the  required 
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in 
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ENVIR0NME^4TAL  PROTECTION 
AGENCY 

40CFRParti2 

[Region  II  DocHet  No.  NJ62-262,  FRL-7535- 
4] 


J, 


Approval  anc^  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Revised  Motor  Vehicle  Emissions 
Inventories  for  1996,  2005,  and  2007 
and  Motor  Vehicle  Emissions  Budgets 
for  2005  and  2007  Using  MOBILES 

AGENCY:  Envii  onmental  Protection 
Agency  (EPA) , 
ACTION:  Final  rule. 


SUMMARY:  EPJ  L 
the  New  Jerse  r 
Plan  (SIP)  for 
maintenance 
ambient  air 
for  ozone, 
approving 
2005.  and 
inventories 
vehicle 

using  MOBILES 
submittal  of 
review;  and 
emissions 
Force  Base, 
action  is  to 
will  help  the 


(ifl 
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2007 

and 
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is  approving  a  revision  to 
State  Implementation 
lie  attainment  and 
the  1-hour  national 
standard  (NAAQS) 
Sp^ifically,  EPA  is 

Jersey's:  revised  1996, 
motor  vehicle  emission 
2005  and  2007  motor 

budgets  recalculated 
;  modified  date  for 
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;s  for  McGuire  Air 
intended  effect  of  this 
a  SIP  revision  that 
tate  continue  to  plan  for 


tl 


hue  get: 
Tie 


ap  3rove ; 


attainment  of  the  1-hour  NAAQS  for 
ozone  in  the  New  York-Northern  New 
Jersey-Long  Island  nonattainment  area 
(NAA)  and  the  Philadelphia- 
Wilmington-Trenton  NAA. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  August  22.  2003. 
ADDRESSES:  Copies  of  the  state 
submittal(s)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and- Information 
Center,  Air  Docket  (6102),  401  M 
Street,  SW.,  Washington,  DC  20460. 
New  Jersey  Department  of 
Environmental  Protection,  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
08625. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Moltzen,  Air  Programs  Branch, 
290  Broadway,  25th  Floor.  New  York, 
NY  10007-1866,  (212)  637-4249. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

II.  What  Are  the  Details  of  EPA's  Specific 
Actions? 

A.  Emission  Inventories  Revised  with 

MOBILE6 

B.  Motor  Vehicle  Emissions  Budgets  Revised 

with  MOBILE6 

C.  Revised  General  Conformity  Budgets 

D.  Modified  Date  for  Submittal  of  the  Mid- 

course  Review 

III.  Conclusions 

IV.  Statutory  and  Exedl»ive  Order  Reviews 

I.  Background 

On  May  5,  2003  (68  FR  23662),  EPA 
published  a  notice  of  proposed 
rulemaking  regarding  a  SIP  revision 
submitted  by  the  State  of  New  Jersey  for 
its  portions  of  the  two  severe  ozone 
NAAs— the  New  York-Northern  New 
Jersey-Long  Island  A.rea  and  the 
Philadelphia- Wilmington-Trenton  Area. 
For  purposes  of  this  action,  these  areas 
will  be  referred  to  as  the  Northern  New 
Jersey  NAA  and  the  Trenton  NAA, 
respectively.  That  notice  proposed  to 
approve  New  Jersey's  revised  1996, 
2005,  and  2007  motor  vehicle  emission 
inventories  and  2005  and  2007  motor 
vehicle  emissions  "budgets" 
recalculated  using  MOBILE6,  modified 
date  for  submittal  of  the  State's  mid- 
course  review,  and  updated  general 
conformity  emissions  budgets  for 
McGuire  Air  Force  Base. 

The  SIP  revision  was  proposed  under 
a  procedure  called  parallel  processing, 
whereby  EPA  proposes  a  rulemaking 


action  concurrently  with  a  state's 
procedures  for  amending  its  regulations. 
The  proposed  SIP  revision  was  initially 
submitted  to  EPA  on  January  31,  2003, 
and  the  final  SIP  revision  was  formally 
submitted  on  April  8,  2003.  New  Jersey 
also  submitted  additional  information  in 
a  letter  dated  June  26,  2003  to 
supplement  the  April  8,  2003  SIP 
revision.  A  detailed  description  of  New 
Jersey's  submittal  and  EPA's  rationale 
for  the  proposed  action  were  presented 
in  the  May  5,  2003  notice  of  proposed 
rulemaking  and  will  not  be  restated 
here.  In  response  to  EPA's  proposed 
action  on  this  New  Jersey  SIP  revision, 
no  comments  were  received. 

II.  What  Are  the  Details  of  EPA's 
Specific  Actions? 

A.  Emission  Inventories  Revised  with 
MOBILES 

New  Jersey's  April  8,  2003  SIP 
revision  contained  revised  1996,  2005, 
and  2007  motor  vehicle  emissions 
inventories  recalculated  with  the 
MOBILE6  motor  vehicle  emissions 
factor  model.  Consistent  with  EPA's 
policy  regarding  the  use  of  MOBILE6  in 
SIP  development  in  its  "Policy 
Guidance  on  the  Use  of  M0BILE6  for 
SIP  Development  and  Transportation 
Conformity"  and  "Clarification  of  Policy 
Guidance  for  MOBILE6  in  Mid-course 
Review  Areas",  New  Jersey  included  in 
the  April  8,  2003  submittal  a  relative 
reduction  comparison  to  show  that  its  1- 
Hour  Ozone  Attainment  Demonstration 
SIP  continues  to  demonstrate  attainment 
using  revised  MOBILE6  inventories  for 
the  Northern  New  Jersey  NAA  and  the 
Trenton  NAA.  The  State's  methodology 
for  the  relative  reduction  comparison 
consisted  of  comparing  the  new 
MOBILE6  inventories  with  the 
previously  approved  on  February  4, 
2002  (67  FR  5152)  MOBILES  inventories 
for  the  Northern  New  Jersey  NAA  and 
the  Trenton  NAA  to  determine  if 
attainment  will  still  be  predicted  by  the 
established  attainment  dates. 
Specifically,  the  State  calculated  the 
relative  reductions  (expressed  as 
percent  reductions)  in  ozone  precursors 
between  the  1996  base  year  and 
attainment  year  inventory,  both 
M0BILE5-based.  These  percent 
reductions  were  then  compared  to  the 
percent  reductions  between  the  revised 
M0BILE6-based  1996  base  year  and 
attainment  year  inventories. 

To  further  support  the  relative 
reduction  comparison  submitted  in  the 
April  8,  2003  submittal.  New  Jersey 
performed  a  supplemental  analysis, 
submitted  as  an  addendum  on  June  26, 
2003,  which  estimated  the  change  in 
emission  factors  in  going  from  MOBILE5 
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to  M0BILE6  for  1990  and  the  attainment 
years  of  2005  and  2007  for  the  Trenton 
NAA  and  Northern  New  Jersey  NAA, 
respectively.  This  supplemental 
analysis  shows  that  the  percent 
reduction  calculated  with  MOBILE6  is 
greater  than  the  percent  reduction 
calculated  with  MOBILES,  thus  the 
required  emission  reductions  needed  to 
attain  the  1-hour  ozone  NAAQS  are 


achieved,  and  the  SIP  continues  to 
demonstrate  attainment. 

New  Jersey's  submittal  satisfies  the 
conditions  outlined  in  EPA's  MOBILE6 
Policy  guidance,  and  demonstrates  that 
the  new  levels  of  motor  vehicle 
emissions  calculated  using  MOBILE6 
continue  to  support  achievement  of  the 
projected  attainment  of  the  1-Hour 
Ozone  NAAQS  by  the  attainment  dates 


of  2007  for  the  Northern  New  Jersey 
NAA  and  2005  for  the  Trenton  NAA. 
Table  1  below  summarizes  the  revised 
Reasonable  Further  Progress  (RFP)  and 
attainment  year  motor  vehicle  emissions 
inventories  statewide  and  by 
nonattainment  area  in  tons  per  summer 
day  (tpd).  EPA  is  approving  these 
revised  motor  vehicle  emissions 
inventories  as  part  of  New  Jersey's  SIP. 


Table  1  .—New  Jersey's  Revised  Motor  Vehicle  Emissions  Inventories 


NAA  area 


2005 


VOC 

(tpd) 


NOx 

(tpd) 


VOC 

(tpd) 


-- 


NOx 
(tpd) 


Atlantic  City 

Northern  New  Jersey 

Trenton 

Allentown  

State  total  

^  Not  applicable. 


14.63 

156  37 

50.48 

5.59 


22.07 

237.17 

77.72 

12.89 


(1) 

134.00 

(1) 

4.77 


(1) 

186.93 

(1) 

10.25 


.227.08 


349.85 


(1) 


(1) 


B.  Motor  Vehicle  Emissions  Budgets 
Revised  With  MOBILES 

New  Jersey's  April  8,  2003  SIP 
revision  contained  revised  motor 
vehicle  emissions  budgets  recalculated 
using  MOBILE6.  For  the  South  Jersey 
Transportation  Planning  Organization 
(SJTPO)  and  Delaware  Valley  Regional 


Planning  Commission  (DVRPC)  the  2005 
budgets  are  revised  attainment  year 
budgets.  For  the  North  Jersey 
Transportation  Planning  Authority 
(NJTPA)  the  2005  budgets  are  revised 
budgets  based  on  the  RFP  Plans,  while 
the  2007  budgets  are  revised  attainment 
year  budgets.  On  June  2,  2003  (68  FR 


32749),  EPA  found  the  revised 
attainment  year  budgets  adequate  for 
transportation  conformity  purposes. 
EPA  is  approving  all  of  these  budgets  as 
part  of  New  Jersey's  SIP.  Table  2  below 
summarizes  New  Jersey's  revised 
budgets  contained  in  the  April  8,  2003 
submittal. 


Table  2.— New  Jersey  Motor  Vehicle  Emissions  Budgets 


2005 

2007 

Transportation  planning  area 

VOC 
(tpd) 

NOx 

(tpd) 

VOC 
(tpd) 

NOx 

(tpd) 

North  Jersey  Transportation  Planning  Authority  (NJTPA)  

161.97 
22.12 
42.99 

250.05 
36.36 
63.44 

138.77 

(1) 
(1) 

197  19 

South  Jersey  Transportation  Planning  Organization  (SJTPO)  

(1) 

Delaware  Valley  Regional  Planning  Commission  (DVRPC)  

(1) 

<^>Not  applicable,  since  the  attainment  year  is  2005. 


C.  Revised  General  Conformity  Budgets 

New  Jersey's  April  8,  2003  SIP 
revision  contained  updated  general 
conformity  budgets  for  the  McGuire  Air 
Force  Base,  which  replace  the  previous 


budgets  approved  bv  EPA  on  February 
4,  2002  (67  FR  5152).  Specifically,  New 
Jersey  is  increasing  the  2005  NOx 
budget  and  decreasing  the  2005  VOC 
budget  consistent  with  EPA's  policy  on 
substitution  of  ozone  precursor 


emission  reductions.  Table  3  below 
summarizes  the  revised  general 
conformity  budgets.  EPA  is  approving 
the  revised  2005  general  conformity 
emissions  budgets. 


Table  3.— McGuire  Air  Force  Base  General  Conformity  Emissions  Budgets 


Previously  approved  budgets 

New  budgets 

■ 

VOC                     NOn 
Tons/year      ■      Tons/year 

VOC 
Tons/year 

NOx 
Tons/year 

1990  Baseline  

1,112 
1,186 
1.223 
1,405 
1,406 

1,038 

1,107 

1,142 

875 

884 

1,112 
1,186 
1,223 
1.405 
1,198 

1,038 

1996 

1  107 

1999 

1  142 

2002  , , 

•2005 

875 
1,084 

*2005  budgets  updated  such  that  the  increase  in  NOx  is  offset  by  a  decrease  in  VOC,  resulting  in  no  exptected  net  increase  in  ozone 
formation. 
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D.  Modified  Ddte  for  Submittal  of  the 
Mid-Course  Re  'iew 


\a< 


New  Jersey's 
revision  contai  led 
submittal  of  th< 
review.  As 
SIP  on  Februar  r 
the  State  origin  illy 
its  mid-course 
by  December  3 
allowed  states 
commitments 
no  later  thaii 
order  to  includ 
Regional  NOx 
review  and  to 
surrounding 
Jersey  revised  i 
perform  a  mid 
December  31 
this  revised 


April  8,  2003  SIP 

a  modified  date  for 
State's  mid-course 
approved  into  New  Jersey's 
4,2002  (67  FR  5152), 
committed  to  submit 
1  eview  analysis  to  EPA 
2003.  However,  EPA 
revise  their  mid-course 
provide  for  the  review 
D4cember  31.  2004  in 
the  benefit  of  the 
I^rogram  in  its  mid-course 
consistent  with 

Therefore,  New 
commitment  to 
4ourse  review  to 

EPA  is  approving 


to 


b3 
sta  tes. 

ils  I 


2)04. 


con  imitment. 


III.  Conclusions 


EPA  is  taking!  final 
New  Jersey's 
This  submittal 
1996.  2005, and 


Aji 


emission  inven 
motor  vehicle 
M0BILE6, 
complete  the 
to  December  3 1 
general  conforn:  ity 
for  McGuire  Aii 
accordance  wi 
procedures.  EPA 
Jersey's  final  SU 
April  8,  2003 
information  su 
and  finds  that 
were  made  from 
revision  submit|ed 
New  Jersey  has 
revised  1-Hour 
Demonstration 
New  Jersey  NA/ , 
continues  to 
with  the  revisec 


action  to  approve 
ril  8.  2003  SIP  revision. 
1  evises  New  Jersey's 
2007  motor  vehicle 
lories  and  2005  and  2007 
e  nissions  budgets  using 
modifies  the  planned  date  to 
s  mid-course  review 
2004.  and  updates  the 
y  emissions  budgets 
Force  Base.  In 
the  parallel  processing 
has  evaluated  New 
revision  submitted  on 
supplemental 
itted  on  June  26,  2003. 
substantia]  changes 
the  proposed  SIP 

"  on  January  31,  2003. 
iemonstrated  that  its 
1  attainment 
$IP  for  the  Northern 
and  the  Trenton  NAA 
deihonstrate  attainment 
MOBILE6  inventories. 


Stite'i 


and 
bmi 
n) 


rv.  Statutory  anjd  Executive  Order 
Reviews 


!Ut 


Under  Execut 
51735,  October  ■ 
not  a  "significar  t 
therefore  is  not 
Office  of  Manag 
this  reason,  this 
subject  to  Executive 
"Actions 

Significantly  Affect 
Distribution,  or 
22.  2001).  This 
state  law  as 


mee  mg 


requirements 
requirements 
state  law 
Administrator 
will  not  have  a 


ani 


ve  Order  12866  (58  FR 
1993),  this  action  is 
regulatory  action"  and 
bject  to  review  by  the 
;( iment  and  Budget.  For 
action  is  also  not 
Order  13211, 
Conceding  Regulations  That 
Energy  Supply, 
se'  (66  FR  28355,  May 
a  ction  merely  approves 
_  Federal 

imposes  no  additional 
be  /ond  those  imposed  by 
Accordingly,  the 

fies  that  this  rule 
ificant  economic 


c(  rtif 


signii 


impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.], 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  July  10,  2003. 
Jane  M.  Kenny, 

Regional  Administrator,  Region  2. 

'  m  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  FF — New  Jersey 

■  2.  Section  52.1582  is  amended  by 
removing  and  reserving  paragraphs 
(d)(4)  and  (h)(5),  removing  paragraphs 
(h)(7)(iii)  and  (h)(7)(iv)  and  adding 
paragraph  (i)  to  read  as  follows: 

§  52.1 582    Control  strategy  and 
regulations:  Ozone. 

***** 

(i)(l)  The  revised  1996,  2005  and  2007 
motor  vehicle  emission  inventories 
calculated  using  M0BILE6  included  in 
New  Jersey's  April  8,  2003  State 
Implementation  Plan  revision  is 
approved. 

(2)  The  2005  conformity  emission 
budgets  for  the  New  Jersey  portion  of 
the  Philadelphia/Wilmington/Trenton 
nonattainment  area  and  the  2005  and 
2007  conformity  emission  budgets  for 
the  New  Jersey  portion  of  the  New  York/ 
Northern  New  Jersey/Long  Island 
nonattainment  area  included  in  New 
Jersey's  April  8,  2003  State 
Implementation  Plan  revision  are 
approved. 

(3)  The  conformity  emission  budgets 
for  the  McGuire  Air  Force  Base  included 
in  New  Jersey's  April  8,  2003  State 


Federal  Register  /  Vol.  68,  No.  141 /Wednesday,  July  23,  2003 /Rules  and  Regulations  43465 


Implementation  Plan  revision  have  been 
approved. 

(4)  The  revised  commitment  to 
perform  a  mid-course  review  and 
submit  the  results  by  December  31,  2004 
included  in  the  April  8,  2003  SIP 
revision  is  approved. 
|FR  Doc.  03-18853  Filed  7-22-03;  8:45  annj 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0242;  FRL-7317-5] 

Thiophanate  Methyl;  Pesticide 
Tolerance  for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
thiophanate  methyl  and  its  metabolite 
methyl  2-benzimidazoyl  carbamate 
(MBC)  in  or  on  fruiting  vegetables.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
firuiting  vegetables.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  thiophanate  methyl 
in  this  food  commodity.  The  tolerance 
will  expire  and  is  revoked  on  December 
31,  2005. 

DATES:  This  regulation  is  effective  July 
23,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0242,  must  be 
received  on  or  before  September  22, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Conrath,  Registration  Division 
{7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9356;  e-mail  address: 
conrath.andrea@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactxirer,  or 


pesticide  manufacturer  potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  producers  (NAICS  111) 

•  Animal  producers  (NAICS  112) 

•  Food  manufacturing  (NAICS  31 1  > 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  ID  number 
OPP-2003-0242.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  fPIRIB),  Rm.  119, 
Crystal  Mall  #2,  K21  Jefferson  Davis 
Hwry.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
wuTv.  access.gpo.gov/nara/cfr/ 
cfrhtmlOO/Title  _40/40cfrl  80_00.html. 
a  beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 


docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Onee  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  a  tolerance  for  residues  of 
the  fungicide  thiophanate  methyl  and 
its  metabolite  methyl  2-benzimidazo\'l 
carbamate,  in  or  on  vegetables,  fruiting, 
group  8  at  0.5  parts  per  million  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  December  31,  2005.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
establish  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e.,  without  having 
received  any  petition  from  an  outside 
party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
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no  harm  will 
children  from 
pesticide  chen  ical 

Section  18  o 
EPA  to  exempt 
Agency  from 
EPA  determ 
conditions  exi 
exemption 
amended  by 
Act  of  1996(F$PA) 
established  re 


rfesult  to  infants  and 
iggregaje  exposure  to  the 

residue.  .  .  ." 
the  FIFRA  authorizes 
any  Federal  or  State 
•  provision  of  FIFRA,  if 
that  "emergency 
which  require  such 
is  provision  was  not 
Food  Quality  Protection 
EPA  has 
gjulations  governing  such 
ions  in  40  CFR  part 


aiy 

line  s 

It 

Ti 

the 


enpti 


emergency  ex( 
166. 


III.  Emergency  Exemptions  for 
Thiophanate  Methyl  on  Fruiting 
Vegetables  anc  FFDCA  Tolerances 

Benomyl  has  historically  been  used  to 
control  the  dis(  ase  caused  by  sclerotinia 
sclerotiorum,  n  lore  commonly  known  as 
white  mold,  tir  iber  rot,  or  sclerotinia 
stem  rot,  in  fru  ting  vegetables, 
including  tomatoes.  The  recent 
cancellation  of  benomyl  has  left  fruiting 
vegetable  prodi  icers  in  Florida,  and 
tomato  produc(!rs  in  New  Jersey  and 
Virginia  without  sufficient  means  to 
control  this  dis  3ase,  and  the  applicants 
claim  that  then  are  no  other  registered 
fungicides  or  alternative  control 
practices  whicl  i  are  effective  to  control 
this  disease.  Th  iophanate  methyl  is 
related  to  benoi  nyl,  and  degrades  to  the 
same  active  coi  ipound  as  benomyl. 
Field  trial  data  also  shows  thiophanate 
methyl  to  be  sij  nificantly  effective  at 
controlling  whi  te  mold.  It  is  expected 
that  a  similar  k  vel  of  control  would  be 
achieved  with  1  liophanate  methyl  as 
that  achieved  ii  i  the  past  with  benomyl. 
Significant  ecoi  lomic  losses  are 
expected  witho  at  the  requested  use  of 
thiophanate  mfithyl.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
thiophanate  mt  thyl  on  fruiting 
vegetables  in  F  orida,  and  tomatoes  only 
in  New  Jersey  a  ad  Virginia,  for  control 
of  white  mold,  ilso  known  as  timber  rot, 
or  sclerotinia  st  3m  rot  {sclerotinia 
sclerotiorum).  J  .fter  having  reviewed  the 
submissions.  El  A  concurs  that 
emergency  con(  itions  exist  for  these 
States. 

As  part  of  its  assessment  of  this 
emergency  exei  iption,  EPA  assessed  the 
potential  risks  {  resented  by  residues  of 
thiophanate  methyl  in  or  on  fruiting 
vegetables.  In  d  ling  so,  EPA  considered 
the  safety  stand  u-d  in  section  408(b)(2) 
of  the  FFDCA.  i  nd  EPA  decided  that  the 
necessary  tolerj  nee  under  section 
408{l)(6)ofthe  -FDCA  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  sec  ion  18.  Consistent  with 
the  need  to  mo\  e  quickly  on  the 
emergency  exer  iption  in  order  to 
address  an  urge  it  non-routine  situation 
and  to  ensure  tl  at  the  resulting  food  is 


safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  emd 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6)  of  the 
FFDCA.  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
2005,  under  section  408(1)(5)  of  the 
FFDCA,  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  fruiting 
vegetables  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  thiophanate  methyl  meets 
EPA's  registration  requirements  for  use 
on  fruiting  vegetables  or  whether  a 
permanent  tolerance  for  this  use  would 
be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  this  tolerance  serves  as  a  basis  for 
registration  of  thiophanate  methyl  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
tolerance  serve  as  the  basis  for  any 
States  other  than  Florida,  New  Jersey,  or 
Virginia  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  FIFRA  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  thiophanate 
methyl,  contact  the  Agency's 
Regisfration  Division  at  the  address 
provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26,  1997  (62  FR  62961)  (FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(d)  of 
the  FFDCA  ,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  thiophanate  methyl  and 
to  make  a  determination  on  aggregate 
exposure,  consistent  with  section 


408(b)(2)  of  the  FFDCA,  for  a  time- 
limited  tolerance  for  residues  of 
thiophanate  methyl  in  or  on  fruiting 
vegetables  at  0.5  ppm. 

The  most  recent  estimated  aggregate 
risks  resulting  from  the  use  of 
thiophanate  methyl,  are  discussed  in  the 
Federal  Register  ofAugust  28,  2002  (67 
FR  55137)  {FRL-7192-1),  final  rule 
establishing  tolerances  for  residues  of 
thiophanate  methyl  in/on  grapes,  pears, 
potatoes,  canola,  and  pistachios.  In  that 
prior  action,  risk  was  estimated 
assuming  tolerance  level  residues  in  all 
commodities  for  established  and 
proposed  tolerances.  Available  residue 
data  indicate  that  the  use  pattern  for 
these  emergency  exemptions  will  not 
result  in  residues  of  thiophanate  methyl 
in  fruiting  vegetables  over  0.5  ppm. 
Therefore,  a  tolerance  is  being 
established  for  this  crop  group  at  this 
level.  The  risk  assessment  related  to 
incremental  addition  of  these  items,  at 
this  level  to  dietary  exposure  is 
discussed  below.  Refer  also  to  the 
August  28,  2002  Federal  Register 
document  for  a  detailed  discussion  of 
the  aggregate  risk  assessments  and 
determination  of  safety.  EPA  relies  in 
part  upon  that  risk  assessment  and  the 
findings  made  in  the  Federal  Register 
document  in  support  of  this  action. 
Below  is  a  brief  summar\'  of  the 
aggregate  risk  assessment. 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  A  summary  of  the 
toxicological  dose  and  endpoints  for 
thiophanate  methyl  for  use  in  human 
risk  assessment  is  discussed  in  the  final 
rule  published  in  the  Federal  Register 
ofAugust  28,  2002  (67  FR  55137)  (FRL- 
7192-1).  For  thiophanate  methyl,  the 
Agency  recently  modified  the  tolerance 
expression,  so  that  the  residues  to  be 
regulated  in  plant  and  animal 
commodities  for  purposes  of  tolerance 
enforcement  will  consist  of  the  residues 
of  thiophanate  methyl  and  its  metabolite 
methyl  2-benzimidazolyl  carbamate, 
expressed  as  thiophanate  methyl. 

Exposure  from  the  use  of  benomyl, 
another  pesticide  which  degrades  under 
environmental  conditions  to  MBC  was 
not  included  in  this  assessment  because 
the  only  basic  registrant  of  benomyl 
requested  voluntary  cancellation  of  all 
benomyl-containing  products  in  April 
2001.  Product  cancellations  were 
effective  in  early  2001  with  sales  and 
distribution  of  benomyl  containing 
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products  ending  by  December  31,  2001. 
However,  the  Agency  conducted  a 
dietary  assessment  using  United  States 
Department  of  Agriculture  (USDA) 
Pesticide  Data  Program  (PDP) 
monitoring  data  for  benomyl,  measured 
as  MBC  to  estimate  residues  of 
thiophanate  methyl  because  MBC  is  a 
common  metabolite  of  both  benomyl 
and  thiophanate  methyl.  PDP  data  were 
available  for  apples,  bananas,  beans, 
cucurbits,  peaches  and  strawberries. 
The  PDP  analytical  method  employs  a 
hydrolysis  step  that  converts  any 
benomyl  present  to  MBC.  MBC  is  then 
quantitated  and  corrected  for  molecular 
weight,  and  results  are  measured  as  the 
sum  of  benomyl  and  MBC.  Therefore, 
using  MBC  data  to  estimate  thiophanate 
methyl  residues  may  be  a  conservative 
approach  in  that  it  may  overestimate 
thiophanate  methyl  residues. 

Monitoring  data  on  benomyl  from  the 
PDP  were  used  to  estimate  dietary 
exposure  to  MBC,  for  apples,  apple 
juice,  bananas,  succulent  beans, 
cantaloupes,  cucumbers,  peaches, 
strawberries,  citrus,  and  fruiting 
vegetables. 

EPA  assessed  risk  scenarios  for 
thiophanate  methyl  under  acute, 
chronic,  and  short-term  and 
intermediate-term  exposures.  Risk 
estimates  were  calculated  for  the 
residues  of  toxicological  concern,  the 
parent  compound  thiophanate  methyl. 


and  its  metabolites  methyl  2- 
benzimidazolyl  carbamate  plus  2-amine- 
1-H-benzimidazole  (MBC-H2-AB). 

To  update  the  previous  risk 
assessment,  thiophanate-methyl  acute 
and  chronic  dietary  exposure 
assessments  were  conducted  using  the 
most  current  version  of  the  Dietary 
Exposure  Evaluation  Model  software 
with  the  Food  Commodity  Intake 
Database  (DEEMtm-FCID),  Version  1.3), 
which  incorporates  consumption  data 
from  USDA's  Continuing  Surveys  of 
Food  Intakes  by  Individuals  (CSFII), 
1994-1996/98.  The  1998  CSFII  survey 
focused  on  children  from  birth  to  9 
years  old  and  greatly  expanded  (by 
several  fold)  the  number  of  children 
aged  birth  to  4  years.  Importantly,  the 
supplemental  survey  was  designed  in  a 
manner  such  that  the  results  from  the 
1998  CSFII  survey  could  be  combined 
with  the  1994-96  survey.  The  data  in 
this  newer  CSFII  survey  (termed  the 
1994-1996/98  CSFII)  are  based  on  the 
reported  consumption  of  more  than 
20,000  individuals  over  two  non- 
consecutive  survey  days  and  is  * 
considered  to  be  a  more  appropriate  and 
more  robust  data  set  than  the  1989-91 
CSFII  survey,  which  was  used  in  the 
previous  assessment. 

The  most  current  version  of  DEEM^m- 
FCID  was  used  for  all  dietary  risk 
estimates  calculated,  and  existing  uses, 
as  well  as  the  proposed  section  18  uses 


(blackberries,  tomatoes  and  fruiting 
vegetables)  were  included.  When 
calculating  risk  estimates  from  MBC+2- 
AB,  an  FQPA  safety  factor  of  10  was 
applied  for  all  infant  and  children 
population  subgroups.  Percent  of  crop 
treated  information  was  also 
incorporated  for  most  established  uses 
and  for  all  of  the  section  18  uses. 

The  acute  and  chronic  dietary  risk 
estimates  for  thiophanate  methyl  were 
<100%  of  the  acute  and  chronic 
Population  Adjusted  Doses  (aPAD  and 
cPAD)  at  the  99. 9'*"  exposure  percentile 
for  the  general  U.S.  population  and  all 
population  subgroups.  The  acute  and 
chronic  dietary  risk  estimates  for  MBC 
+2-AB  were  also  <100%  of  the  aPAD 
and  cPAD  at  the  99.9'*'  exposure 
percentile  for  the  general  U.S. 
population  and  all  population 
subgroups.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  PADs,  because  the  PADs  represent 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  most  highly 
exposed  subgroup  for  all  risk  estimates 
calculated  was  children  1-2  years. 

Table  1  summarizes  the  percentages 
of  aPADs  and  cPADs  for  all  scenarios  for 
the  overall  U.S.  population  and  for  the 
most  highly  exposed  population 
subgroup  (children  1-2  years). 


Table  1.— Acute  and  Chronic  Dietary  Risk  Estimates  for  Thiophanate  Methyl  Existing  and  Proposed  Uses 


Population 
Subgroup 

aPAD  Utilized 

cPAD  Utilized 

TM 

MBC  +2-AB 

TM 

MBC  +2-AB 

U.S.  population 

6% 

2% 

<1% 

<1% 

Children  (1-2 
years) 

22% 

58% 

■ 

2% 

10% 

The  acute  drinking  water  assessment, 
based  on  simultaneous  dietary  exposure 
to  both  MBC  and  thiophanate  methyl 
(which  was  converted  to  MBC 
equivalents)  resulted  in  Drinking  Water 
Levels  of  Comparison  (DWLOCs)  for  the 
overall  U.S.  population  of  5,833  parts 
per  billion  (ppb),  and  for  children  (1-2 
years)  of  72  ppb  (the  population 
subgroup  with  the  lowest  DWLOC).  All 
acute  DWLOCs  were  well  above  the 
acute  Estimated  Environmental 
Concentrations  (EECs)  for  ground  water 
and  surface  water,  at  3  and  44  ppb, 
respectively 

The  chronic  drinking  water 
assessment,  based  on  simultaneous 
dietary  exposure  to  both  MBC  and 
thiophanate  methyl  (which  was 
converted  to  MBC  equivalents)  resulted 


in  chronic  DWLOCs  for  the  overall  U.S. 
population  of  870  ppb,  and  for  children 
(1-2  years)  of  22  ppb  (the  population 
subgroup  with  the  lowest  DWLOC).  All 
chronic  DWLOCs  were  well  above  the 
chronic  EEC  for  ground  water  of  3  ppb. 
The  chronic  DWLOCs  were  also  above 
the  chronic  EEC  for  surface  water  of  23- 
24  ppb.  except  for  that  of  the  most 
highly  exposed  subgroup,  children  (1-2 
years),  which  is  slightly  below  the  EEC 
with  a  chronic  DWLOC  of  22  ppb. 
However,  given  the  conservative  nature 
of  the  screening-level  approach  to 
estimated  drinking  water  risks,  and  the 
equivalent  levels  of  the  chronic  DWLOC 
and  EEC  (22-23-24  ppb),  the  Agency 
does  not  believe  this  represents  a 
significant  risk  or  concern  for  chronic 
aggregate  exposures. 


Short-term  aggregate  exposure  takes 
into  account  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Thiophanate  methyl 
and  MBC  are  currently  registered  for 
uses  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  thiophanate 
methyl  and  MBC. 

All  residential  exposures  are 
considered  to  be  short-term.  The 
Margins  of  Exposure  (MOEs)  (converted 
to  MBC  equivalents)  for  aggregate  short- 
term  exposure  to  thiophanate  methyl  are 
as  follows:  Oral  exposure  of  children  (1- 
6  years)  is  670;  dermal  exposure  of 
children  (1-6  years)  is  1 ,000;  and 
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dermal  exposi  re  of  females  (13-50 
years)  is  1,315  Prior  to  the  application 
rate  change  ag  -eed  to  by  the  registrants 
in  connection  with  the  Agency's 
reregistration  ]  )rocess  evaluation  of 
thiophanate  msthyl,  MOEs  for  aggregate 
exposure  to  M  3C  from  the  use  of  MBC 
as  an  in-can  p<int  preservative  were  670 
for  dermal  exposure  and  770  for 
exposure  via  ii  ihalation.  As  a  result  of 
negotiated  mit  gation  measures  related 
to  the  reregistrjtion  review  of  this 
chemical,  the  i  egistrant  has  now 
lowered  the  ap  plication  rate  for  the  in- 
can  paint  uses  to  the  extent  that  the 
MOEs  are  now  acceptable  (>1,000).  The 
MOEs  (converl  ed  to  MBC  equivalents) 
for  the  total  th  ophanate  methyl  and 
MBC  aggregate  exposure  are  as  follows: 
630  for  oral  an  1  dermal  exposure  of 
children  (1-6  5  ears);  770  for  exposure 
via  inhalation  or  females  (13-50  years); 
and  620  for  orj  1  and  dermal  exposure 
for  females  (13-50  years).  The  aggregate 
short-term  exp  jsure  to  MBC  and 
thiophanate  rai  ;thyl  resulting  from  food, 
water  and  resic  ential  use  exceeds  the 
Agency's  level  of  concern  for  children 
(infants,  and  1-  -6  years),  and  females 
13-50  years,  due  primarily  to  post- 
application  ex|  losures  on  turf. 
Registrants  are  performing  a  hand  press 
study  and  hav<  submitted  a  5-day 
inhalation  stuc  y  to  help  refine  this 
assessment.  Ba  >ed  on  these  mitigation 
measures,  and  he  conservative  method 
of  exposure  est  imation,  the  risks  do  not 
exceed  the  Age  ncy's  level  of  concern. 

Aggregate  ca  ncer  risk  for  U.S. 
population.  Th  a  total  thiophanate 
methyl  and  MI  C-K2-AB  dietary  cancer 
risk  is  1.1  x  10  ^  for  existing  and 
proposed  new  ises  (incorporating  the 
refinements  an  1  amortizations  as 
previously  desi  xibed).  The  cancer  risk 
from  non-occu  )ational  residential 
exposure  is  1.1  x  10  *.  Therefore, 
aggregate  canc(  r  risk  is  2.2  x  10''.  This 
risk  estimate  in  eludes  cancer  risk  from 
both  thiophanate  methyl  and  MBC-h2- 
AB  on  food  inc  uding  all  pending  uses 
and  section  18  ases.  thiophanate  methyl 
exposure  from  reating  ornamentals, 
thiophanate  m«  thyl  exposure  from 
performing  post-application  lawn 
activities,  and  (  xposure  from  applying 
paint  containir  g  MBC.  This  is 
considered  to  he  a  high-end  risk 
scenario  since  :  t  is  not  expected  that 
someone  wouh  treat  ornamentals, 
perform  high  e;  ;posure  post-application 
activities,  and  <  pply  paint  containing 
MBC  every  yea  for  70  years.  Therefore, 
this  estimate  is  considered  to  be  a 
conservative  es  imate.  Additionally,  the 
cancer  risk  esti:  nate  for  drinking  water 
is  based  on  the  Mghest  EEC,  which  is 
also  a  very  higt  -end  risk  estimate  since 


it  is  based  on  the  maximum  rate  being 
applied  every  season  for  70  years.  The 
risk  estimate  calculations  also  assumed 
that  the  modeled  surface  water  EEC  is 
equivalent  to  concentrations  in  finished 
drinking  water.  Thus,  food  plus  water 
plus  non-occupational  residential 
cancer  risk  is  2.2  x  10*"  which  is  within 
the  range  considered  as  negligible. 
Therefore,  the  risks  do  not  exceed  the 
Agency's  level  of  concern. 

Based  on  these  risk  assessments,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
children  from  aggregate  exposure  to 
thiophanate  methyl  and  MBC+2-AB 
residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Enviroiunental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail 
addiess.residuemethods@epa.gov. 

B.  International  Residue  Limits 

The  Codex  Alimentarius  Commission 
has  established  maximum  residue  limits 
(MRLs)  for  thiophanate  methyl  residues 
\nJon  various  plant  and  animal 
commodities.  Codex  MRLs  for 
thiophanate  methyl  are  currently 
expressed  as  MBC.  The  Codex  MRL 
residue  definition  and  the  U.S.  tolerance 
definition,  previously  expressed  as  oijly 
thiophanate  methyl,  have  been 
incompatible  and  will  remain 
incompatible  even  with  the  recent 
revision  of  the  U.S.  tolerance  definition, 
since  the  revised  tolerance  definition 
includes  both  thiophanate  methyl  and 
MBC.  Additionally,  there  is  a  5.0  ppm 
Codex  MRL  for  thiophanate  methyl  on 
tomatoes.  The  0.5  ppm  tolerance  for 
fruiting  vegetables,  including  tomatoes, 
being  established  by  this  document  will 
not  harmonize  with  Codex. 

C.  Conditions 

The  pesticide,  thiophanate  methyl 
may  be  applied  using  ground 
equipment,  at  a  rate  of  1  lb.  of 
formulated  product  (0.7  lb.  active 
ingredient  (a.i.))  per  acre,  not  to  exceed 
4  lbs.  (2.8  lbs.  a.i.)  per  acre  per  crop.  A 
maximum  of  four  applications  per  crop 
may  be  made  at  7  to  14  day  intervals, 
and  a  2-day  pre-harvest  interval  must 
be  observed.  Applications  may  not  be 
made  through  any  type  of  irrigation 
system. 


VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  thiophanate  methyl  and 
its  metabolite,  MBC,  expressed  as 
thiophanate  methyl,  in  or  on  vegetables, 
fiTiiting,  group  8  at  0.5  ppm. 

Vn.  Objections  and  Hearingllequests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  ujitil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0242"in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  22,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
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confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  wjiive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a  . 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2003-0242,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001.  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.I.  You  may  also 


send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vin.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  time- 
limited  tolerance  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
emd  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  Because  this 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv. 
Distribution,  or  Use  (66  FR  28355',  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 


Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  section  408 
of  the  FFDCA,  such  as  the  toleremce  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  dfrect  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  rs 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
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rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  Between  the  Federal 
Government  i  ind  Indian  tribes,  or  on  the 
distribution  c  f  power  and 
-  responsibiliti  3s  between  the  Federal 
Government  iind  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Execut:  ve  Order  13175  does  not 
apply  to  this  oile. 


IX.  Congressibnal 

The  Congre  ssional 
U.S.C.  801  et 
Business  Regulatory 
Fairness  Act 
that  before  a 


(.f 


lul 


agency  prom 
submit  a  rule 
copy  of  the 
Congress  and 
of  the  Uruted 


nil 


Vegetable,  frurti  ig,  group  8 


Review  Act 

Review  Act,  5 
seq.,  as  added  by  the  Small 
Enforcement 
1996,  generally  provides 
e  may  take  effect,  the 
I  Igating  the  rule  must 
report,  which  includes  a 
e,  to  each  House  of  the 
to  the  Comptroller  General 
States.  EPA  will  submit  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  10.  2003. 

Deborah  McCall, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.371  is  amended  by 
alphabetically  adding  the  following 
commodity  to  the  table  in  paragraph  (b) 
to  read  as  follows: 

§  180.371     Thiophanate  methyl;  tolerances 
for  residues. 


(b) 


Commodity 


Parts  per  million 


0.5 


Expiration/revoca- 
tion date 


12/31/05 


(FR  Doc.  03-18*99  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  656  l-SO-S 


■NT  I 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

46  CFR  Part  4|01 

[USCG-2002-1^840] 

RIN  1625-AA74  (Formerly  2115-AG46) 

Basic  Rates  and  Charges  on  Lake  Erie 
and  the  Navigable  Waters  From 
Southwest  Shoal  to  Port  Huron,  Ml 


AGENCY:  Coast 

ACTION:  Tempi  )rary 
effective  periqd. 


SUMMARY: 

the  effective 
final  rule  on 
Lake  Erie  and 
Southwest 
(District  Two, 
2003.  Extensidn 
ensures  that  tl 
Two,  Area  5 
while  the  Coa^t 
pending  ra 

DATES:  Effectiife 
§  401.407(b) 
July  19,  2002, 
until  July  21 
suspended 


p  Jriod 
bisic  1 


Guard,  DHS. 

final  rule;  change  of 


The|  Coast  Guard  is  extending 
for  the  temporary 
rates  and  charges  on 
the  navigable  waters  from 
Shi»al  to  Port  Huron,  MI 
Area  5),  to  December  24, 
of  the  effective  period 
e  pilotage  rates  in  District 
rpmain  at  the  ciurent  rate 
Guard  completes  its 
temjaking  project. 

July  18,  2003, 
ispended  at  67  FR  47466, 
effective  July  19,  2002, 
003,  will  continue  to  be 
through  December  24,  2003; 


SiS 


.  and  §  401.407(c),  temporarily  added  at 
67  FR  47466,  July  19,  2002,  effective 
July  19,  2002,  until  July  21,  2003,  will 
continue  to  be  extended  through 
December  24,  2003. 

ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  room  PL-401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5pm.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Tom  Lawler,  Project  Manager,  Office  of 
Great  Lakes  Pilotage,  Coast  Guard, 
Commandant  (G-MW-1),  at  202-267- 
1241.  If  you  have  questions  on  viewing 
to  the  docket,  call  Dorothy  Beard,  Chief, 
Dockets.  Department  of  Transportation, 
at  202-366-5149. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  July  19,  2002,  we  published  a 
temporary  final  rule  entitled  "Basic 
Rates  and  Charges  on  Lake  Erie  and  the 
Navigable  Waters  From  Southeast  Shoal 
to  Port  Huron,  MI"  in  the  Federal 
Register  [67  FR  47464]. 


Background  and  Purpose 

On  July  12,  2001,  the  Coast  Guard 
published  a  final  rule  in  the  Federal 
Register  [66  FR  36484]  amending  the 
ratemaking  for  the  Great  Lakes  Pilotage. 
The  new  rates  became  effective  August 
13,  2001.  Those  rates  were  challenged  in 
District  Court  by  the  Lake  Pilots 
Association,  representing  the  pilots  in 
District  Two.  While  preparing  our 
defense,  we  discovered  that  we  had 
inadvertently  accounted  for  delay  and 
detention  hours  in  District  Two 
differently  from  how  we  had  in  Districts 
One  and  Three.  We  also  noticed  minor 
errors  in  computing  the  rates  in  District 
Two.  The  Coast  Guard  has  recently 
completed  a  study  that  addresses, 
among  other  things,  the  issue  of  how  we 
should  count  hours  of  delay  and 
detention  when  computing  bridge-hours 
in  all  three  Districts.  Also  the  Coast 
Guard  is  currently  in  the  process  of 
adjusting  the  pilotage  rates  in  all  three 
Districts.  See  [USCG-2002-11288]. 

Discussion  of  Temporary  Rule 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  in  order 
to  extend  this  temporary  final  rule,  and 
it  takes  effect  immediately.  Delay  in 
implementing  this  rule  would  be 
contrary  to  the  public  interest.  This 
rulemaking  will  maintain  the  status  quo 
allowing  litigation  and  associated 
rulemaking  to  be  completed. 

While  not  agreeing  with  the 
allegations  contained  in  the  complaint 
of  the  Lakes  Pilots'  Association,  for  the 
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reasons  stated,  the  Coast  Guard  agreed 
to  the  relief  sought  in  the  lawsuit  and 
temporarily  restored  the  rates  that  were 
effective  in  Area  5  before  August  13, 
2001.  The  Coast  Guard  believes  that  this 
measure  was  in  the  best  interest  of  the 
public,  and  mitigated  the  effects,  if  any, 
of  the  Coast  Guard's  disparate  treatment 
of  the  pilots  in  District  Two,  when 
accounting  for  hours  of  delay  and 
detention.  These  reasons  remain  just  as 
valid  today  as  they  were  when  the 
temporary  final  rule  was  first  published. 
The  Coast  Guard  sees  no  benefit  to 
restoring  the  2001  rates  in  Area  5. 
Therefore,  the  Coast  Guard  finds  under 
5  U.S.C.  553(b)(B)  and  (d)(3), 
respectively,  that  neither  notice-and- 
comment  rulemaking  nor  30  days' 
notice  of  effective  date  is  required. 

After  the  Coast  Guard  took  this  action, 
the  District  Court  issued  its  ruling  in  the 
Lake  Pilots  Association  lawsuit  granting 
partial  summary  judgment  for  each  side. 
The  Court's  decision  was  made 
considering  a  number  of  factors, 
including  the  Coast  Guard's  action  with 
regard  to  the  pilotage  rates  in  Area  5. 
The  Lake  Pilots  Association  has 
appealed  the  District  Coiul  decision. 
Maintaining  the  current  rates  in  Area  5 
while  the  appeal  is  pending  will 
facilitate  the  appellate  process. 

In  addition,  the  Coast  Guard  has 
proposed  new  pilotage  rates  for  all  three 
Districts,  including  Area  5  of  District 
Two.  Maintaining  the  current  Area  5 
rates  while  that  ratemaking  project  is 
completed  will  enable  the  Coast  Guard 
to  devote  its  scarce  resources  to 
establishing  new  rates  for  all  areas, 
rather  than  engaging  in  a  separate 
rulemaking  just  for  Area  5.  We  will 
therefore  continue  to  devote  our  energy 
to  promulgating  an  interim  rule  and/or 
final  rule  updating  the  pilotage  rates  on 
the  Great  Lakes  rather  than  start  a 
separate  rulemaking  for  Area  5. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Assessment  under  the 
regulatory  policies  and  procedures  of 
the  DHS  is  unnecessary;  however,  a 
Regulatory  Assessment  has  been 


prepared  and  may  be  viewed  in  the 
docket  for  this  project. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  was  not  preceded  by  an  NPRM  and 
therefore  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  rule  is 
exempt,  we  have  reviewed  it  for 
potential  economic  impact  on  small 
entities. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  final  rule  calls  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  3501-3520]. 

Federalism 

A  rule  has  implications  Idf  federalism 
under  Executive  Order  131^, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 


that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  the  effects  of  this  rule 
are  discussed  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
•  Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  [66  FR 
36361  (July  11,  2001)]  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866  and  is  not 
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likely  to  have 
on  the  supply 
energy.  It  has 
Administratoi 
Information 
significant  energy 
does  not 
Effects  under 


a  significant  adverse  effect 
distribution,  or  use  of 
not  been  designated  by  the 
of  the  Office  of 
Regulatory  Affairs  as  a 
action.  Therefore,  it 
require  a  Statement  of  Energy 
Executive  Order  13211. 


a:  id 


Environment 


an  ilv 


tegc  rical 
tf 


c  er 


We  have 
final  rule  und^r 
Instruction 
the  Coast  GuaH 
National 
1969  (NEPA) 
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Comments 
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M  6475. 
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zed  this  temporary 
Commandant 

ID,  which  guides 
in  complying  with  the 
Policy  Act  of 
42  U.S.C.  4321-4370fl. 
c  luded  that  there  are  no 
case  that  would  limit  the 
exclusion  under 
the  Instruction, 
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nstruction,  from  further 
documentation.  An 
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are  available  in  the 
ndicated  under  the 
preamble  on  "Public 
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List  of  Subject  >  in  46  CFR  Part  401 


Administrat 
procedure;  Grdat 
(water):  Penalti 
recordkeeping 


ve  practice  and 
at  Lakes;  Navigation 
ies;  Reporting  and 
requirements;  Seamen. 


■  For  reasons 
the  Coast  Guaiii 
as  follows 


( iscussed  in  the  preamble, 
amends  46  CFR  part  401 


PART  401— G^EAT  LAKES  PILOTAGE 
REGULATIONS 

1 .  Revise  thebuthority  citation  for  part 
401  to  read  as  bllows: 


Authority:  46 
8105,  930.3,  9304 
Security  Delegat 


401.105  also  i 
U.S.C.  3507 


J.S.C.  2104(a),  6101,7701, 
;  Department  of  Homeland 
on  No.  0170.1;  46  CFR 
ssiied  under  the  authority  of  44 


.4C7 


■  2.  In  §401 
was  suspendec 

2002.  from  Ju 

2003,  will  confinue 
through  Decen^ber 
paragraph  (c) 
FR  47464.  July 
2002,  until  Jul] 
to  be  extended 
2003. 


paragraph  (b),  which 
at  67  FR  47464,  July  19, 
19.  2002,  until  July  21, 
to  be  suspended 
24, 2003;  and 
temporarily  added  at  67 
19,  2002,  from  July  19, 
21,  2003,  will  continue 
through  December  24, 


Dated:  fuly  18,  2003. 
T.H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety.  Security  and 
En  vironmen  tal  Protection . 

[FR  Doc.  03-18759  Filed  7-18-03;  4:27  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  54 

[CC  Docket  Nos.  96-45  and  97-21;  FCC  03- 
161] 

Request  for  Immediate  Relief  Filed  by 
the  State  of  Tennessee;  Federal-State 
Joint  Board  in  Universal  Service; 
Changes  to  the  Board  of  Directors  of 
the  National  Exchange  Carrier 
Association,  Inc. 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  has  under 
consideration  a  Request  for  Immediate 
Relief  filed  by  the  State  of  Tennessee 
(Tennessee).  Tennessee  seeks  approval 
to  change  its  service  provider  for 
Funding  Year  2002  of  the  schools  and 
libraries  universal  service  support 
mechanism,  before  the  Schools  and 
Libraries  Division  (SLD)  of  the 
Universal  Service  Administrative 
Company  (USAC)  has  issued  a  Funding 
Commitment  Decision  Letter  (FCDL)  to 
Tennessee  for  Funding  Year  2002.  For 
the  reasons  set  forth  below,  we  grant 
Tennessee's  Petition  in  part,  and 
instruct  USAC  to  process  Tennessee's 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Romanda  Williams,  Attorney, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202)  418-7400,  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summal^  of  the  Commission's  Order  in 
CC  Docket  Nos.  96-45  and  97-21;  FCC 
03-161  released  on  July  2,  2003.  The 
full  text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC.  20554. 

I.  Introduction 

1.  The  Federal  Communications 
Commission  has  luider  consideration  a 
Request  for  Immediate  Relief  filed  by 
the  State  of  Tennessee  (Tennessee). 
Tennessee  seeks  approval  to  change  its 
service  provider  for  Funding  Year  2002 
of  the  schools  and  libraries  universal 


service  support  mechanism,  before  the 
Schools  and  Libraries  Division  (SLD)  of 
the  Universal  Service  Administrative 
Company  (USAC)  has  issued  a  Funding 
Commitment  Decision  Letter  (FCDL)  to 
Tennessee  for  Funding  Year  2002.  For 
the  reasons  set  forth  below,  we  grant 
Tennessee's  Petition  in  part,  and 
instruct  USAC  to  process  Tennessee's 
request  in  accordance  with  this  Order. 

n.  Discussion 

2.  We  conclude  that  it  is  appropriate 
to  grant,  in  part,  Tennessee's  request  by 
modifying  the  Good  Samaritan  policy  in 
this  limited  instance.  We  direct  USAC 
to  process  Tennessee's  application  and 
Good  Samaritan  election  in  accordance 
with  the  conditions  set  forth  in  this 
Order. 

3.  The  Commission  takes  seriously  all 
allegations  of  waste,  fraud,  and  abuse. 
We  are  fully  committed  to  maintaining 
the  integrity  of  the  schools  and  libraries 
support  mechanism  so  that  we 
adequately  discharge  our  statutory 
obligation  to  preserve  and  advance 
universal  service.  At  the  same  time,  we 
recognize  that  inaction  on  a  funding 
request  during  the  pendency  of  a 
criminal  investigation  may  have  the 
effect  of  penalizing  parties  that  are  in  no 
way  implicated  in  potential 
wrongdoing.  Based  on  the 
circumstances  presented,  we  conclude 
that  it  is  justified  in  this  instance  to 
allow  Tennessee  to  subsdtute  service 
providers  for  purposes  of  passing 
through  payments  to  subcontractors. 

4.  In  reaching  this  decision,  we  find 
several  factors  persuasive.  First,  w'e  are 
not  aware  of  any  allegations  of  waste, 
fraud,  abuse,  or  other  wrongdoing 
relating  to  any  of  the  subcontractors  that 
have  provided  service  under  the 
Education  Networks  of  America,  Inc. 
(ENA)  contract,  or,  for  that  matter,  the 
award  of  the  specific  ENA  contract 
itself  The  relevant  subcontractors  have 
provided  service  in  good  faith  to  the 
schools  of  Tennessee,  in  reliance  on  the 
contractual  agreement  between  ENA 
and  Tennessee.  Second,  in  granting  the 
requested  relief  to  Tennessee,  the  risk  of 
improperly  paying  a  potential 
wrongdoer  is  diminished  because,  as 
discussed  more  fully  below,  no  funds 
will  be  paid  to  ENA  pending  further 
developments  in  the  ongoing 
investigation.  Third,  we  find  it 
significant  that  Tennessee  was  not  in  a 
position  to  take  any  action  to  protect  its 
ability  to  receive  universal  service 
discounts  in  Funding  Year  2002.  The 
investigation  involving  ENA  was  made 
public  five  months  after  the 
commencement  ofthe  frmding  year, 
long  after  the  filing  window  for  Funding 
Year  2002  has  closed,  and  long  after       ^ 
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Tennessee  had  entered  into  a  contract 
with  ENA  for  that  funding  year. 

5.  We  conclude  that,  in  light  of  the 
specific  circumstances  and  the 
enumerated  safeguards,  it  is  appropriate 
.  to  apply  a  modification  of  the  Good 
Samaritan  policy  in  this  instance.  We 
instruct  USAC  to  grant  Tennessee's 
request  to  substitute  a  common  carrier 
as  its  Good  Samaritan  service  provider 
for  Funding  Year  2002,  consistent  with 
its  existing  procedures  for  Good 
Samaritan  providers  and  to  process 
Tennessee's  funding  request.  USAC 
shall  determine  whether  the  selected 
common  carrier  meets  its  existing 
criteria  for  identif>'ing  a  substitute 
service  provider.  If  USAC  determines 
that  Tennessee's  application  for 
Funding  Year  2002  otherwise  complies 
with  the  rules  of  the  schools  and 
libraries  program,  USAC  shall  issue  a 
funding  commitment  to  Tennessee. 
Upon  determining  that  all  of  the 
invoices  submitted  by  ENA's 
subcontractors  comply  with  program 
rules  and  procedures.  USAC  then  may 
disburse  funds  to  the  designated 
common  carrier  for  payment  to  ENA's 
subcontractors.  USAC  should  determine 
the  identities  ofthe  subcontractors,  their 
portion  of  the  contract,  and  the  portion 
associated  with  services  provided  by 
ENA.  USAC  should  ascertain  what 
services  have  been  rendered,  the  total 
cost  of  those  services,  and  the  amount 
that  Tennessee  has  actually  paid  for  the 
services  rendered.  USAC  may  disburse 
funds  for  services  delivered  until  the 
end  of  Funding  Year  2002. 

6.  We  also  instruct  USAC  to  set  aside 
on  ENA's  account  any  funds  that  would 
have  been  paid  to  ENA  to  compensate 
it  directly  for  its  services  under  the 
Tennessee  contract,  but  we  do  not 
authorize  any  payment  to  ENA  at  this 
time.  We  do  not  know  how  long  the 
pending  investigation  may  continue, 
and  cannot  predict  its  ultimate 
resolution.  Absent  an  indictment  or 
other  public  action,  it  may  be  difficult 
to  determine  whether  the  relevant 
authorities  have  concluded  their 
investigation.  We  therefore  cannot 
specify  at  this  time  the  circumstances 
under  which  it  would  be  appropriate  for 
Teimessee  or  ENA  to  petition  for 
reimbursement  of  funds  owed  to  ENA 
for  services  rendered  pursuant  to  ENA's 
Funding  Year  2002  contract  with 
Tennessee.  At  the  same  time,  we 
expressly  contemplate  that  ENA  should 
have  the  opportunity  to  make  its  case  at 
some  future  date  that  the  remaining 
funds  should  be  released  to  it  for 
services  rendered.  If,  however,  ENA 
ultimately  is  found  either  civilly  or 
criminally  liable  for  any  actions  arising 
out  of  its  participation  in  the  schools 


and  libraries  program,  the  Commission 
shall  initiate  debarment  proceedings 
pursuant  to  the  rules  adopted  in  the 
Commission's  most  recent  order  relating 
to  the  schools  and  libraries  universal 
service  mechanism. 

7.  We  deny  Tennessee's  request  that 
payments  be  made  to  its  selected  Good 
Samaritan  provider  to  cover  the  salaries 
of  certain  key  ENA  employees  who  are 
necessary  to  keep  the  network 
operational  for  the  remainder  of  the 
school  year.  We  remain  concerned  about 
any  funds  going  to  persons  currently 
employed  by  ENA  at  this  point, 
especially  given  the  percentage  of 
funding  that  Tennessee  asserts  is 
required  to  pay  these  individuals.  We 
encourage  Tennessee  to  explore 
alternative  arrangements  to  ensure  that 
its  network  continues  to  support  the 
educational  mission  of  the  state. 

8.  In  reaching  this  decision,  we  seek 
to  balance  USAC's  proper  caution  in 
acting  on  a  funding  request  that  may  be 
associated  with  a  law  enforcement 
investigation  with  the  equally  important 
objective  of  avoiding  potentially 
harmful  effects  on  third  parties.  We 
recognize  that  the  circumstances 
surrounding  other  investigations  may 
vary  significantly.  In  granting  this 
petition,  we  emphasize  the  narrowness 
of  this  fact-specific  determination.  We 
do  not  intend  our  action  today  to  affect 
the  efficient  administration  of  this 
universal  ser\'ice  support  mechanism. 

9.  In  conclusion,  we  emphasize  that 
we  seek  to  guard  against  waste,  fraud 
and  abuse,  while  ensiuing  that  universal 
service  is  preserved  and  advanced.  We 
recognize  that  the  ongoing  investigation 
may  call  into  question  compliance  with 
Commission  rules  and  requirements.  If 
it  is  ultimately  determined  that 
Tennessee,  ENA,  or  other  party  has 
violated  any  program  requirements,  the 
Commission  shall  take  all  appropriate 
actions  to  address  that  wrongdoing, 
including,  if  merited,  seeking 
reimbursement  of  disbursed  funds.  It 
remains  incumbent  upon  the  applicant 
to  ensure  its  compliance  with  all 
program  rules.  But  we  decline  to 
relegate  the  Tennessee  Funding  Year 
2002  application  to  limbo  indefinitely, 
during  the  pendency  of  this  ongoing 
investigation. 

in.  Ordering  Clause 

10.  Pursuant  to  sections  1-4,  and  254 
ofthe  Communications  Act  of  1934,  47 
U.S.C.  151-154  and  254,  and  §  54.503  of 
the  Commission's  rules,  that  the  Petition 
for  Immediate  Relief  filed  by  the  State 
of  Tennessee  on  April  17,  2003,  is 
granted  to  the  extent  provided  herein. 
We  instruct  SLD  to  process  Tennessee's 
Funding  Year  2002  application  and.  if 


appropriate,  disburse  funds  to  the 
designated  Good  Samaritan  provider,  as 
provided  herein. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  03-18640  Filed  7-22-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  660 

[Docket  No.  021209300-3048-02;  I.D. 
112502C] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Groundfish 
Fishery  Management  Measures; 
Corrections 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Corrections  to  the  2003 

specifications  and  management 

measures. 

SUMMARY:  NMFS  announces  corrections 
to  the  Pacific  Coast  groundfish 
management  measures  published  on 
March  7.  2003.  South  of  40°10'  N.  lat.. 
references  to  an  area  between  Point 
Fermin  and  Newport  South  Jetty  open 
during  July  and  August  to  limited  entry 
fixed  gear  and  open  access  groundfish 
fisheries  is  corrected  to  allow  California 
scorpionfish  retention.  Regulatory 
language  referring  to  exempted  prawn 
trawl  in  the  open  access  fishery  is 
clarified  to  only  allow  fishing  inside  the 
Rockfish  Conservation  Area  (RCA)  north 
of  40°10'  N.  lat.  as  stated  in  the  trip  limit 
tables  (Table  5  (NorUi)  and  Table  5 
(South)).  This  action  also  includes  a 
correction  to  latitude  and  longitude 
coordinates  for  the  RCA  75  fm  (137  m) 
boundary.  Typographical  errors  were 
corrected  for  these  coordinates  in  a 
previous  correction  published  on  April 
15,  2003,  to  the  final  rule  but 
erroneously  omitted  in  the  most  recent 
inseason  action  published  on  July  7, 
2003). 

DATES:  Effective  0001  hours  local  July 
22,  2003,  until  the  2004  annual 
specifications  and  management 
measures  are  effective,  unless  modified, 
superseded,  or  rescinded  through  a 
publication  in  the  Federal  Register. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way 
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NE,  Seattle, 
Mclnnis 
Southwest 
Ocean  Blvd. 
90802-4213 


FOR  FURTHER 

Jamie  Goen 

phone:  206-5^6-6140; 

6736:  and  e- 
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V'A  98115-0070;  or  Rod 
Acti  ig  Administrator, 
Re  ^ion,  NMFS,  501  West 
5  uite  4200,  Long  Beach,  CA 


INFORMATION  CONTACT: 
(>|orlhwest  Region.  NMFS), 
fax;  206-526- 
1:  jamie.goen@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
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emergency  rule  for 
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December  31,  2003  (68  FR 
2003).  The  emergency 
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20  D3,  and  the  final  rule  for 
Deceinber  31.  2003  was 

Federal  Register  on 
(68  FR  11182).  The  final 
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ril  15,  2003),  at  68  FR 
2003),  at  68  FR  23924 
at  68  FR  32680  (June  2, 
5575  (June  16,  2003)  and 
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measures  for  the  Pacific 
groundfish  fishery,  effective 
Decejnber  31,  2003  (68  FR 

2003),  contain  errors  in 
are  subject  to  the  limited 
and  open  access  Pt. 
South  Jetty  area  (also 
Huntington  Flats)  opening 
ugh  August.  The 
published  on  May  6, 
23901),  initially  corrected 
Fermi  ni  Newport  South  Jetty  area 
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to  applying  to  all 
c  fish  species,  except  all 
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'he  intent  of  California's 
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presehted  to  the  Pacific 

5  eptember  2002  meeting, 
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(irt; 
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of  Regulations  at  Title  14,  Section  27.82 
(d)(2),  was  that  this  area  should  be  open 
to  limited  entry  fixed  gear  and  open 
access  fixed  gear  for  all  Federal 
groundfish  species,  except  all  rockfish, 
lingcod  and  ocean  whitefish  (Note; 
Ocean  whitefish  is  managed  by  the  State 
of  California).  This  area  is  intended  to 
be  open  during  July-August  to  allow 
vessels  to  intercept  California 
scorpionfish  that  are  spawning  on  the 
sandy  flats."  However,  language 
.allowing  California  scorpionfish  to  be 
retained  in  the  Pt.  Fermin/Newport 
South  Jetty  area  during  the  July  through 
August  opening  was  inadvertently  left 
out  of  the  May  6,  2003  correction.  Since 
California  scorpionfish  is  a  species  of 
rockfish,  the  language  in  the  May  6, 
2003  inseason  action  prohibits  fishing 
for  all  rockfish  in  the  Pt.  Fermin/ 
Newport  South  Jetty  area,  including 
mistakenly  prohibiting  fishing  for 
California  scorpionfish.  This  document 
corrects  the  error  by  specifying  that 
fishing  for  California  scorpionfish  is 
permitted  during  the  Pt.  Fermin/ 
Newport  South  Jetty  opening. 

In  addition,  regulatory  language  in  the 
open  access  fishery  section  of  the 
management  measures  (paragraph 
IV.C.(l))  referring  to  exempted  prawn 
trawl  in  the  open  access  fishery  is 
clarified  in  this  document  to  only  allow 
fishing  inside  and  retention  of 
groundfish  caught  in  the  Rockfish 
Conservation  Area  (RCA)  north  of  40°10' 
N.  lat.  as  stated  in  the  trip  limit  tables 
(Table  5  (North)  and  Table  5  (South)). 

NMFS  Actions 

■  For  the  reasons  stated  herein,  NMFS 
announces  the  following  corrections  to 
the  2003  specifications  and  management 
measures  (68  FR  11182  (March  7,  2003), 
as  amended  at  68  FR  18166  (April  15, 
2003),  at  68  FR  23901  (May  6,  2003),  at 
68  FR  23924  (May  6,  2003),  at  68  FR 
32680  (June  2,  2003)  at  68  FR  35575  (June 
16,  2003)  and  at  68  FR  40187  (July  7, 
2003))  to  read  as  follows; 


PART  660— {CORRECTED] 

■  1 .  On  page  1 1 206 ,  in  section  IV. ,  under 
A.  General  Definitions  and  Provisions, 
paragraph  (19)(e)(ii)  is  corrected  to  read 
as  follows; 

(ii)  The  75-fm  (137-m)  depth  contour 
used  north  of  40''10'  N.  lat.  as  an  eastern 
boundary  for  the  trawl  RCA  is  defined 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 
***** 

(19)  48°05.91'  N.  lat.,  125°08.30'  W. 
long.; 

(20)  48°07.00'N.  lat.,  125°09.80' W. 
long.; 


(21)  48°06.93'  N.  lat..  125°11.48'  W. 
long.; 

(22)  48°04.98'N.  lat..  125°10.02' W. 
long,; 

***** 

■  2.  On  page  11217.  in  section  IV..  under 
B.  Limited  Entry  Fishery,  paragraph  (1) 
is  revised  to  read  as  follows; 

IV.  NMFS  Actions  • 

B.  Limited  Entry  Fishery 

(1)  General.  Most  species  taken  in 
limited  entry  fisheries  will  be  managed 
with  cumulative  trip  limits  (see 
paragraph  IV.A.(l)(d).)  size  limits  (see 
paragraph  1V.A.(6)),  seasons  (see 
pciragraph  IV.A.(7)).  and  areas  that  are 
closed  to  specific  gear  types.  The  trawl 
fisher)'  has  gear  requirements  and  trip 
limits  that  differ  by  the  type  of  trawl 
gear  on  board  (see  paragraph  IV.A.(14)). 
Cowcod  retention  is  prohibited  in  all 
fisheries  and  groundfish  vessels 
operating  south  of  Point  Conception 
must  adhere  to  CCA  restrictions  (see 
paragraph  IV.A.(19)).  Yelloweye 
rockfish  retention  is  prohibited  in  the 
limited  entry  fixed  gear  fisheries.  Most 
of  the  management  measures  for  the 
limited  entry  fishery  are  listed  above 
and  in  the  following  tables:  Table  3 
(North).  Table  3  (South).  Table  4 
(North),  and  Table  4  (South). 

A  header  in  Table  3  (North).  Table  3 
(South),  Table  4  (North)  and  Table  4 
(South)  generally  describes  the  Rockfish 
Conservation  Area  (i.e..  closed  area)  for 
vessels  participating  in  the  limited  entry 
fisher)'.  The  RCA  boundaries  arc 
defined  by  latitude  and  longitude 
coordinates  (See  paragraph  IV.A.(19). 
earlier)  [Note:  Between  a  line  drawn  due 
south  from  Point  Fermin  (33°42'  30"  N. 
lat.;  118°17'  30"  W.  long.)  and  a  line 
drawn  due  west  from  the  Newport 
South  Jetty  (33°35'37"  N.  lat.;  117°52'50" 
W.  long..)  vessels  fishing  for  all  Federal 
groundfish  species,  except  lingcod  and 
all  rockfish  other  than  California 
scorpionfish.  with  hook-and-line  and/or 
trap  (or  pot)  gear  may  operate  from 
shore  to  a  seaward  boundary  line  which 
approximates  50  fm  (91  m)  in  the 
months  of  July  and  August.) 

Management  measures  may  be 
changed  during  the  year  by 
announcement  in  the  Federal  Register. 
However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish. 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 
addressed  immediately  following  Table 
3  (North).  Table  3  (South).  Table  4 
(North),  and  Table  4  (South). 
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■  3.  On  page  11221.  in  section  IV..  under  IV.  NMFS  Actions 

B.  Limited  Entry  Fishery,  at  the  end  of  d  r™*  jc  »     c-  u 

uMi'Tui    A  ic     .u^  •  J  B.  Limited  Entry  Fishery 

paragraph  (1),  Table  4  (South)  is  revised  -  ^ 

to  read  as  follows:  (1)  *  *  * 

BILLING  CODE  3S10-22-S 
I 


Table  4  (South).  Trip  Limits  for  Limited  Entry  Fixed  Gear  South  of  40°10'  N. 
Latitude^' 

Other  Limits  and  Requirements  Apply  •-  Read  Sections  IV.  A.  and  B.  NMFS  Actions  before 
using  this  table 


JUL-AUG 

SEP-OCT 

NOV-DEC 

Rockfish  Conservation  Area^'(RCA): 

South  of40°10'N.  lat. 

20  fm  -  150  fm 

(See  footnote  9  for 

description  of  Pt. 

Fermin/Newport 

South  Jetty  open 

area) 

20fm  -  150  fm 

1   Minor  slope  rockfish*' 

2          40°10'-38°N.  lat. 

No  more  than  25%  of  weight  of  sablefish 
landed/  trip 

1.800  lb/ 2  months 

3          South  of  38°  N.  lat. 

30.000  lb/ 2  months 

4  Splitnose 

5         40°lO'-38°N.lat. 

1.800  lb/ 2  months 

6          South  of  38°  N.  lat. 

20.000  lb/ 2  months 

7  Sablefish 

' 

8         40°10*-36°N.lat. 

300  lb/  day,  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed 
3,200  lb/ 2  months 

9  '       South  of  36°  N.  lat.  ' 

350  lb/  day,  or 

1  landing  per  week  of  up  to  1,050  lb             | 

10  Longspine  thornyhead 

9,000  lb/ 2  months 

11  Shortspine  thornyhead 

2,000  lb/ 2  months 

12  Dover  sole 

5,000  lb/  month 
When  fishing  for  Pacific  sanddabs,  vessels  using  hook-and-line 
gear  with  no  more  than  12  hooks  per  line,  using  hooks  no  larger 

than  "Number  2"  hooks,  which  measure  1 1  mm  (0.44  inches) 

point  to  shank,  and  up  to  1  lb  (0.45  kg)  of  weight  per  line  are  not 

subject  to  the  RCAs. 

13  Arrowtooth  flounder 

14  Petrale  sole 

15  Rex  sole 

16  All  other  flatfish^' 

17  Whiting" 

10,000  lb/ trip 

Minor  shelf  rockfish,  widow,  and 
yellowtail  rockfish*' 

250  lb/ 2  months 

200  lb/ 2  months 

100  lb/ 2  months 

19  Canary  rockfish 

CLOSED" 

20  Yelloweye  rockfish 

CLOSED*' 

21   Cowcod 

CLOSED*' 

22  Bocaccio 

CLOSED*' 

23  Minor  nearshore  rockfish 

24  Shallow  nearshore 

25  Deeper  nearshore 

26  California  scorpionfish 

400  lb/  2  months 
500  lb/  2  months 
800  lb/  2  months 

300  lb/ 2  months          200  lb/ 2  months 

300  lb/  2  months          200  lb/  2  months 

CLOSED*' 

27  Lingcod*' 

400  lb/  month,  when  nearshore  open 

CLOSED*'          1 

28  Other  fish*' 

Not  limited                                                 | 
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Table  4  (South)  continued 


1/ "South' 
2/  "Other 
including 
3/  The  whi 
the  20,000 
4/  Ch- 
rockfish. 
5/  Closed 
IV.  A  (7) 

6/ The 


t  neans  40°10'  N.  lat.  to  the  U.S. -Mexico  border.  40°10'  N  lat.  is  about  20  nm  south  of  Cape  Mendocino,  CA 
fliitfish"  means  all  flatfish  at  50  CFR  660  302  except  those  in  this  Table  4  with  species  specific  management  measures, 
tri  3  limits 

ting  "per  tnp"  limit  in  the  Eureka  area  shoreward  of  100  fm  is  10,000  lb/  trip  throughout  the  year    Outside  Eureka  area, 
b/  trip  limit  applies.  See  IV.  B.(3). 
Iipep^r  rockfish  is  included  in  the  trip  limits  for  minor  shelf  rockfish  and  POP  is  included  in  the  tnp  limits  for  minor  slope 

nieans  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated.  See 


minimum ; 


7/ The 
specifically 

8/ Other  fish 
limit,  quota 


size  limit  for  lingcod  is  24  inches  (61  cm)  total  length. 

Rodkfish  Conservation  Area"  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours  but 
jefined  by  lat/long  coordinates  set  out  at  IV.  A.(19)<e)  that  may  vary  seasonally 


9/  During 
drawn  due 


Ji  ly-; 


species, 
from  shore 


August,  between  a  line  drawn  due  south  from  Point  Fermin  (33°  42"  30"  N.  lat ;  1 18°  17'  30"  W  long.)  and  a  line 
\ii/est  from  the  Newport  South  Jetty  (33°  35'  37"  N  .lat.;  1 17°  52'  50"  W.  long.,)  vessels  fishing  for  all  federal  groundfish 
exi  «pt  lingcod  and  all  rockfish  other  than  California  scorpionfish,  with  hook&line  and/or  trap  (or  pot)  gear  may  operate 
0  a  seaward  boundary  line  which  approximates  50  fm. 


To  convert 


■  4.  On  page  1 
C.  Trip  Limits 
Fishery,  paraj  raph 
as  follows: 


IV.  NMFS  Ad  ions 


C.  Trip  Limits 
Fishery 


a:i 


(1)  General 
used  to  take 
a  vessel  that 
permit  for  the 
fishery  with 
used  to  harve^ 
includes  long 
line  (fixed  or 
trammel  net 
and  exempted 
target  non 
shrimp  or 
Arena,  CA  (38 
halibut  or  sea 
otherwise 
in  the  open 
and  must  not 
frequency 
open  access 
taken  in  open 
managed  with 
(see  paragraph 
(see  paragraph 
paragraph  FV. 
Cowcod 


lira  t 


reteni  ion 


are  defined  at  50  CFR  660  302,  as  those  groundfish  sp)ecies  or  species  groups  for  which  there  is  no  tnp  limit,  size 
or  harvest  guideline. 


pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 


1222,  in  section  IV.,  imder 
in  the  Open  Access 

(1)  is  revised  to  read 


in  the  Open  Access 


Open  access  gear  is  gear 
a  id  retain  groundfish  from 
c  oes  not  have  a  valid 
Pacific  Coast  groundfish 
endorsement  for  the  gear 
the  groundfish.  This 
ine,  trap,  pot,  hook-and- 
I  lobile),  setnet  and 
(^Juth  of  38°  N.  lat.  only), 
trawl  gear  (trawls  used  to 
grojindfish  species:  pink 
and,  south  of  Pt. 
^'57'30"  N.  lat.),  CA 
ucumbers).  Unless 
specified,  a  vessel  operating 
fishery  is  subject  to, 
(  xceed  any  trip  limit, 
and/or  size  limit  for  the 
fii  hery.  Groundfish  species 
iccess  fisheries  will  be 
cumulative  trip  limits 
IV.A.(l)(d)),  size  limits 
IV.A.(6)),  seasons  (see 
.(7)),  and  closed  areas, 
is  prohibited  in  all 


pra'  vns 


fisheries  and  groundfish  vessels 
operating  south  of  Point  Conception 
must  adhere  to  CCA  restrictions  (see 
paragraph  IV.A.(19)).  Retention  of 
yelloweye  rockfish  and  canary  rockfish 
and,  south  of  40°10'  N.  lat.,  bocaccio  is 
prohibited  in  all  open  access  fisheries. 
The  trip  limits,  size  limits,  seasons,  and 
other  management  measures  for  open 
access  groundfish  gear,  including 
exempted  trawl  gear,  are  listed  in  Table 
5  (North)  and  Table  5  (South).  A  header 
in  Table  5  (North)  and  Table  5  (South) 
approximates  the  RCA  (i.e.,  closed  area) 
for  vessels  participating  in  the  open 
access  fishery.  (Note:  Between  a  line 
drawn  due  south  from  Point  Fermin 
(33°42'  30"  N.  lat.:  118°17'  30"  W.  long.) 
and  a  line  drawn  due  west  from  the 
Newport  South  Jetty  (33°35'37"  N.  lat.; 
117°52'50"  W.  long.,)  vessels  fishing  for 
all  Federal  groundfish  species,  except 
lingcod  and  all  rockfish  other  than 
California  scorpionfish,  with  hook-and- 
line  and/or  trap  (or  pot)  gear  may 
operate  from  shore  to  a  seaward 
boundary  line  which  approximates  50 
fm  (91  m)  in  the  months  of  July  and 
August.]  For  vessels  participating  in 
exempted  trawl  fisheries,  the  RCAs  are 
the  same  as  those  for  limited  entry  trawl 
gear,  except  that  pink  shrimp  and,  north 
of  40°10'  N.  lat.,  prawn  trawl  are  not 
subject  to  the  RCA.  Exempted  trawl  gear 


RCAs  are  detailed  in  the  exempted  trawl 
gear  sections  at  the  bottom  of  Table  5 
(North)  and  Table  5  (South).  Retention 
of  groundfish  caught  by  exempted  trawl 
gear  is  prohibited  in  the  designated 
RCAs,  except  that  pink  shrimp  trawl 
and,  north  of  40°10'  N.  lat.,  prawn  trawl 
may  retain  groundfish  caught  both 
inside  and  outside  the  trawl  RCA 
subject  to  the  limits  in  Table  5  (North) 
and  Table  5  (South).  Retention  of 
groundfish  caught  by  salmon  troll  gear 
is  prohibited  in  the  designated  RCAs, 
except  that  salmon  trollers  may  retain 
yellowtail  rockfish  caught  both  inside 
and  outside  the  non-trawl  RCA  subject 
to  the  limits  in  Table  5  (North).  The  trip 
limit  at  50  CFR  660.323(a)(1)  for  black 
rockfish  caught  with  hook-and-line  gear 
also  applies.  (The  black  rockfish  limit  is 
repeated  at  paragraph  IV. B. (4).) 
***** 

■  5.  On  page  11225,  in  section  IV.,  under 
C.  Trip  Limits  in  the  Open  Access 
Fishery,  at  the  end  of  paragraph  (1), 
Table  5  (South)  is  revised  to  read  as 
follows: 

IV.  NMFS  Actions 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

(1)  *  *  * 
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Table  5  (South).  2003  Trip  Limits  for  Open  Access  Gears  South  of  40''10'  N. 
Latitude^' 

Other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  C.  NMFS  Actions 
before  using  this  table 


JUL-AUG 


SEP-OCT 


NOV-DEC 


7/ 


Rockfish  Conservation  Area    (RCA): 


South  of40°10'N.  lat. 


1  Minor  slope  rockfish^ 

2  40°10'-38°N.lat. 

3  South  of  38°  N.  lat. 


4  Splitnose 


20fm-150fm 

(See  footnote  8  for 

description  of  Pt. 

Fermin/Newport 

South  Jetty  open 

area) 


20fm-150fm 


Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 
10,000  lb/ 2  months 


5  Sablefish 


6  40°10'-36°N.lat. 

7  South  of  36°  N.  lat. 


8  Thornyheads 

9  40°10'-34°27'N.  lat. 
10         South  of  34°27'  N.  lat. 


11  Dover  sole 


12  Arrowtooth  flounder 

13  Petrahesole 

14  Rex  sole 


200  lb/  month 


300  lb/  day,  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed 

3,200  lb/  2  months 

350  lb/  day,  or  1  landing  per  week  of  up  to  1 ,050  lb 


CLOSED* 


50  lb/  day,  no  more  than  2,000  lb/  2  months 


15  All  other  flatfish^ 


16  Whiting 


17 


Minor  shelf  rockfish,  widow 
and  chilipepper  rockfish^ 


18  Canary  rockfish 


19  Yelloweye  rockfish 


20  Cowcod 


21  Bocaccio 


3,000  lb/month,  no  more  than  300  lb  of  which  may  be  species 

other  than  Pacific  sanddabs.  When  fishing  for  Pacific  sanddabs, 

vessels  using  hook-and-line  gear  with  no  more  than  12  hooks 

per  line,  using  hooks  no  larger  than  "Number  2"  hooks,  which 

measure  1 1  mm  (0.44  inches)  point  to  shank,  and  up  to  1  lb  of 

weight  per  line  are  not  subject  to  the  RCAs. 


300  lb/  month 


250  lb/  2  months 


200  lb/  2  months 


100  lb/ 2  months 


CLOSED 


5/ 


CLOSED' 


CLOSED 


5/ 


CLOSED' 
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Table  5  \South)  confined 


22  Mirtor  nearshore  rockfish 


23 

24 

25 


26  Linflcod*' 


Shallow  nearshore 

Deeper  nearshore 
California  scorpionfish 


27  Other  Fish' 


400  lb/  2  months 
500  lb/  2  months 


800  lb/  2  months 


300  lb/  2  months 
300  lb/  2  months 


200  lb/  2  months 
200  lb/  2  months 


CLOSED 


5/ 


300  lb/  month,  when  nearshore  open 


CLOSED^' 


Not  limited 


28  PINK  SHRIMP  EXEMPTED  TRAWL  GEAR    (not  subject  to  RCAs) 


29 


South 


Effective  April  1  -  October  31,  2003:  Groundfish  500  lb/day, 
multiplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1 ,500 

lb/trip.  The  following  sublimits  also  apply  and  are  counted 
toward  the  overall  500  lb/day  and  1,500  lb/trip  groundfish  limits: 

lingcod  300  lb/  month  (minimum  24  inch  size  limit);  sablefish 
2,000  lb/  month;  canary,  thornyheads  and  yelloweye  rockfish  are 
PROHIBITED.  All  other  groundfish  species  taken  are  managed 

under  the  overall  500  lb/day  and  1 ,500  lb/trip  groundfish  limits. 
Landings  of  these  species  count  toward  the  per  day  and  per  trip 

groundfish  limits  and  do  not  have  species-specific  limits.  The 
amount  of  groundfish  landed  may  not  exceed  the  amount  of  pink 

shrimp  landed. 


30 

31 
32 
33 

34 


PRAWN  AND,  SOUTH  OF  38°57'30"  N.  LAT.,  CALIFORNIA  HALIBUT  AND  SEA  CUCUMBER 
EXEMPTED  TRAWL 


40°10'-38°N.la]^ 
38^-  34°27'  N.jat^ 

South  of  34°27'N.  lat. 


35 


EXEMPTED  TRAWL  Rockfish  Conservation  Area"  (RCA): 


60  fm  -  200  fm 
60  fm  -  200  fm 


100  fm  -  200  fm  along  the  mainland  coast;  shoreline  -  200  fm 

around  islands 


Groundfish  300  lb/trip.  Trip  limits  in  this  table  also  apply  and  are 

counted  toward  the  300  lb  groundfish  per  trip  limit.  The  amount 

of  groundfish  landed  may  not  exceed  the  amount  of  the  target 

species  landed,  except  that  the  amount  of  spiny  dogfish  landed 

may  exceed  the  amount  of  target  species  landed.  Spiny  dogfish 
are  limited  by  the  300  lb/trip  overall  groundfish  limit.  The  daily 
trip  limits  for  sablefish  coastwide  and  thornyheads  south  of  Pt. 

Conception  and  the  overall  groundfish  "per  trip"  limit  may  not  be 
multiplied  by  the  number  of  days  of  the  trip.  Vessels 

participating  in  the  California  halibut  fishery  south  of  38°57*30"  N. 

lat.  are  allowed  to  (1)  land  up  to  100  lb/day  of  groundfish  without 

the  ratio  requirement,  provided  that  at  least  one  California  halibut 
is  landed  and  (2)  land  up  to  3,000  lb/month  of  flatfish,  no  more 

than  300  lb  of  which  may  be  species  other  than  Pacific 

sanddabs,  sand  sole,  starry  flounder,  rock  sole,  curlfin  sole,  or 

California  scorpionfish  (California  scorpionfish  fs  also  subject 

to  the  trip  limits  and  closures  in  line  25.) 
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Table  5  (South)  confined 

1/  "South"  means  40°10'  N.  lat.  to  the  U.S.-Mexico  border   40°10'  N.  lat  i$  about  20  nm  south  of  Cape  Mendocino.  CA 

2/  Yellowtaii  rockfish  is  included  in  the  trip  limits  for  minor  shelf  rockfish  and  POP  is  included  In  the  tnp  limits  for  minor  slope 

rockfish.  • 

3/  "Other  flatfish"  means  all  flatfish  at  50  CFR  660.302  except  those  in  this  Table  5  with  species  specific  management  measures, 

including  trip  limits. 

4/  The  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length 

5/  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated 

See  IV.  A.(7). 

6/  Other  fish  are  defined  at  50  CFR  660.302,  as  those  groundfish  species  or  speaes  groups  for  which  there  is  no  trip  limit,  size 
limit,  quota,  or  harvest  guideline. 

7/  The  "Rockfish  Conservation  Area"  is  a  gear  and/or  sector  specific  closed  area  generally  descnbed  by  depth  contours,  but 
specifically  defined  by  lat./long.  coordinates  set  out  at  IV.  A.(19)(e),  that  may  vary  seasonally. 

8/  During  July-August,  between  a  line  drawn  due  south  from  Point  Femnin  (33°  42"  30"  N.  lat.;  118°  17'  30"  W  long.)  and  a  line 
drawn  due  west  from  the  Newport  South  Jetty  (33°  35'  37"  N  lat.;  117°  52'  50"  W  long.,)  vessels  fishing  for  all  federal  groundfish 
species,  except  lingcod  and  all  rockfish  other  than  California  scorpionfish,  with  hook&line  and/or  trap  (or  pot)  gear  may  operate 
from  shore  to  a  seaward  boundary  line  which  approximates  50  fm. 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 


Authority:  16  U.S.C.  1801  ef  seq. 
Dated:July  17,  2003. 
Rebecca  Lent, 

Deputy  Assistant-Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
[FR  Doc.  03-18731  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  3510-22-C 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
071803A] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Pelagic  Shelf 
Rockfish  in  the  West  Yakutat  District  of 
the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pelagic  shelf  rockfish  in  the 
West  Yakutat  District  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2003  total 
allowable  catch  (TAC)  of  pelagic  shelf 
rockfish  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  20,  2003,  through  2400 
hrs,  A.l.t,  December  31,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Funmess,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  TAC  of  pelagic  shelf 
rockfish  for  the  West  Yakutat  District 
was  established  as  640  metric  tons  (mt) 
by  the  final  2003  harvest  specifications 
for  groundfish  in  the  GOA  (68  FR  9924, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAC  for 
pelagic  shelf  rockfish  in  the  West 
Yakutat  District  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  630  mt,  and  is  setting  aside 
the  remaining  10  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pelagic  shelf 
rockfish  in  the  West  Yakutat  District  of 
the  GOA. 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
ft-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAC  for  pelagic  shelf  rockfish  in  the 
Western  Yakutat  District  of  the  GOA, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resoiu-ce. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  fi'om  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  18.  2003. 
John  H.  Dunnigan 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-18729  Filed  7-18-03;  3:49  am) 
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DEPARTMBrrr  of  commerce 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  679 


[Docket  No. 
071803C] 


0211 


22286-3036-02;  i.O. 


Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Northern  Rocktish  in 
the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 


AGENCY:  National 
Service  (MM  ="5) 
Atmospheric 
Commerce. 
ACTION:  Clos 


ire. 


Marine  Fisheries 
National  Oceanic  and 
Administration  (NOAA), 


SUMMARY:  Nl/fFS  is  prohibiting  directed 
fishing  for  ni  irthem  rockfish  in  the 
Western  Reg  datory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2003  total 
allowable  cal  ch  (TAG)  of  northern 
rockfish  in  tl  is  area. 

DATES:  Effect  ve  1200  hrs,  Alaska  local 
time  (A.l.t.),  uly  20,  2003,  through  2400 
hrs,  A.l.t.,  Dejcember  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-2778. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  ^oundfish  fishery  in  the 
GOA  exclusi  'e  economic  zone 
according  to  he  Fishery  Management 


Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  TAG  of  northern  rockfish  for 
the  Western  Regulatory  Area  was 
established  as  890  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  GOA  (68  FR  9924, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAG  for 
northern  rockfish  in  the  Western 
Regulatory  Area  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  740  mt,  and  is  setting  aside 
the  remaining  150  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  northern  rockfish  in 
the  Western  Regulatory  Area  of  the 
GOA. 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAG  for  northern  rockfish  in  the 
Western  Regulatory  Area  of  the  GOA, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  18,  2003. 
|ehn  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-18730  Filed  7-18-03;  3:49  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  279-0406;  FRL-7534-5] 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  This  revision  concerns 
oxides  of  nitrogen  (NOx)  emissions  from 
mobile  sources,  specifically  marine 
vessels.  We  are  proposing  to  approve  a 
local  rule  to  regulate  this  emission 


^urce  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act).  We 
are  taking  comments  on  this  proposal 
and  plan  to  follow  with  a  final  action. 
DATES:  Any  comments  must  arrive  by 
August  22.  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901 
or  e-mail  to  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hoius.  You  may  also  see  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento ,  C A  95  8 1 4 . 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 

Table  1  .—Submitted  Rule 


version  of  the  nde  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  Fong,  EPA  Region  IX,  (415) 
947-4117. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  rule  revision? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

,     C.  Public  comment  and  final  action. 

III.  Background  information 

A.  Why  was  this  rule  submitted? 
rv.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Tablb  1  lists  the  rule  addressed  by  this 
proposal  with  the  dates  that  it  was 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (GARB). 


"■■ 

Local  agency  , 

Rule 
No. 

Rule  title 

1 
Adopted        Submitted 

SCAQI^D 

1631 

Pilot  Credit  Generation  Program  for  Marine  Vessels 

10/04/02   ...  '  12/12/02 

On  February  7,  2003,  this  rule 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

We  approved  a  version  of  Rule  1631 
into  the  SIP  on  February  7,  2002.  The 
SCAQMD  adopted  revisions  to  the  SIP- 
approved  version  on  October  4,  2002 
and  GARB  submitted  them  to  us  on 
December  12,  2002. 

C  What  Is  the  Purpose  of  the  Rule 
Revision? 

The  rule  revision  will  allow  mobile 
source  emission  reduction  credits 
(MSERCs)  to  be  generated  from  marine 
vessel  engine  remanufacture,  in 
addition  to  engine  replacement,  and 
will  allow  participating  marine  vessels 


to  travel  beyond  district  waters  twice 
per  year  for  maintenance  or  repair.  The 
MSERCs  can  be  used  by  stationary 
sources  in  the  SCAQMD's  Regional 
Clean  Air  Incentive  Market  (RECLAIM) 
program  to  meet  declining  emission 
limits.  The  TSD  has  more  information 
about  this  rule. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193). 

Guidance  and  policy  documents  that 
we  used  to  define  specific  evaluation 
criteria  include  the  following: 

1.  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 


Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement),  57  FR  55620,  November 
25, 1992. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations,"  EPA,  May  25, 1988  (the 
Bluebook). 

3.  "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 

4.  "Improving  Air  Quality  with 
Economic  Incentive  Programs,"  lanuary 
2001,  Office  of  Air  and  Radiation,  EPA- 
452/R-Ol-OOl.  This  guidance  document 
applies  to  discretionary  economic 
incentive  programs  (EIPs)  and 
represents  the  agency's  interpretation  of 
what  EIPs  should  contain  in  order  to 
meet  the  requirements  of  the  CAA. 
Because  this  guidance  is  non-binding 
and  does  not  represent  final  agency 
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action.  EPJ  i  is  using  the  guidance  as  an 
initial  screen  to  determine  whether 
approvabii  ty  issues  arise. 


B.  Does  the 
Criteria? 

We  belie  ^ 
the  relevan : 
regarding 
and  EIPs. 
informatioi 


81 

Tie 


C.  Public  Q  ^mment  and  Final  Action 


Because 
rule  fulfills 
we  are 
described  i 
We  will  a 
public  on  tl 
days.  Unl 
informatioE 
we  intend 
action  that 
into  the 


cc  ept 


PA  believes  the  submitted 
all  relevant  requirements, 
propjosing  to  fully  approve  it  as 
section  110(k)(3)  of  Uie  Act. 

comments  from  the 
is  proposal  for  the  next  30 
I  we  receive  convincing  new 
during  the  comment  period, 
publish  a  final  approval 
11  incorporate  this  rule 
federally  enforceable  SIP. 


tl) 


\vn 


HI.  Backgro  und  Information 


A.  Why  Wai 


NOx  help 
ozone,  smo 
which  harm 
environmen 
requires  stat  as 
control  NO> 
some  of  the 
to  the 
NOx  rules 


produce  ground-level 
and  particulate  matter, 
human  health  and  the 
Section  110(a)  of  the  CAA 
to  submit  regulations  that 
emissions.  Table  2  lists 
lational  milestones  leading 
submittal  of  these  local  agency 


Date 


March  3,  197£ 


May  26,  1988 


November  15, 
1990. 


May  15,  1991 


Rule  Meet  the  Evaluation 

'e  this  rule  is  consistent  with 
policy  and  guidance 
forceability,  SIP  relaxations, 

TSD  has  more 
on  our  evaluation. 


This  Rule  Submitted? 


Table  2.-|-Ozone  Nonattainment 
Milestones 


Event  ■" 


EPA  promulgated  a  list  of 
czone  nonattainment 
areas  under  the  Clean  Air 
Act  as  amended  in  1977. 
43  FR  8964:  40  CFR 
81.305. 

EPA  notified  Governors  that 
parts  of  their  SIPs  were  in- 
adequate to  attain  and 
maintain  the  ozone  stand- 
ard and  requested  that 
they  correct  the  defi- 
ciencies (EPA's  SIP-Call). 
See  section  110(a)(2)(H) 
of  the  pre-amended  Act. 

Clean  Air  Act  Amendments 
of  1990  were  enacted. 
Pub.  L.  101-549,  104 
Stat.  2399.  codified  at  42 
U.S.C.  7401 -7671  q. 

Section  182(a)(2)(A)  requires 
that  ozone  nonattainment 
areas  correct  deficient 
PACT  rules  by  this  date. 


IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "'Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  anddoes 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Aet 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  wjjl  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  AprU  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 


absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  secdon  12(d)  of  the 
National  Technolt)gy  Transfer  and        ' 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  July  9.  2003. 
Wayne  Nastri, 

Regional  Administrator.  Region  IX. 

(FR  Doc.  03-18739  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  656a-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  16 
RIN  101&-AI87 

Review  of  Information  Concerning 
Silver  Carp  (Hypophthalmichthys 
molitrix) 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of  inquiry. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  is  reviewing  available  economic 
and  biological  information  on  silver 
carp  (Hypophthalmichthys  molitrix)  for 
possible  addition  of  that  species  to  the 
list  of  injurious  wildlife  under  the  Lacey 
Act.  The  importation  and  introduction 
of  silver  carp  into  the  natural 
ecosystems  of  the  United  States  may 
pose  a  threat  to  agriculture,  horticulture, 
forestry,  the  health  and  welfare  of 
human  beings,  and  the  welfare  and 
survival  of  wildhfe  and  wildlife 
resources  in  the  United  States.  Listing 
silver  carp  as  injurious  would  prohibit 
their  importation  into,  or  transportation 
between,  the  continental  United  States, 
the  District  of  Columbia,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
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States,  with  limited  exceptions.  This 
document  seeks  comments  from  the 
public  to  aid  in  determining  if  a 
proposed  rule  is  warranted. 
DATES:  Comments  must  be  submitted  on 
or  before  September  22,  2003. 
ADDRESSES:  Comments  may  be  mailed 
or  sent  by  fax  to  the  Chief,  Division  of 
Environmental  Quality,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  322,  Arlington,  VA  22203; 
fax  (703)  358-1800.  You  may  also  send 
comments  by  electronic  mail  (e-mail)  to: 
SilverCarp@fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT:  Kari 
Duncan,  Division  of  Environmental 
Quality,  Branch  of  Invasive  Species  at 
(703) 358-2464  or 
kari_duncan@fws.gov. 

SUPPLEMENTARY  INFORMATION:  On 
October  16,  2002,  the  U.S.  Fish  and 
Wildlife  Service  received  a  petition 
requesting  that  bighead  carp,  black  carp, 
and  silver  carp  be  considered  for 
inclusion  in  the  injurious  wildlife 
regulations  pursuant  to  the  Lacey  Act. 
The  petitioners  expressed  concern  that 
silver  carp  could  invade  the  Great  Lakes 
from  the  Mississippi  River  basin,  where 
they  are  established,  through  a 
manmade  ship  and  sanitary  canal.  The 
petitioners,  25  members  of  Congress 
representing  the  Great  Lakes  region,  are 
concerned  that  silver  carp,  because  they 
are  voracious  eaters,  may  impact  food 
supplies  available  to  native  fisheries  in 
the  Great  Lakes,  which  are  already 
struggling  against  other  invasive 
species.  The  petitioners  also  noted  that 
the  Great  Lakes  fisheries  are  valued  at 
approximately  $4  billion,  and  resource 
managers  have  spent  decades  trying  to 
restore  and  protect  them. 

Silver  carp  are  native  to  several  major 
Pacific  drainages  in  eastern  Asia  from 
the  Amur  River  of  far  eastern  Russia, 
south  through  much  of  the  eastern  half 
of  China  to  the  Pearl  River,  possibly 
including  northern  Vietnam.  Silver  carp 
are  filter  feeders  capable  of  eating  large 
amounts  of  phytoplankton.  They  also 
feed  on  zooplankton,  bacteria,  and 
detritus  (loose  material  produced 
directly  from  disintegration  processes). 
They  prefer  standing  or  slow-flowing 
water  of  impoundments  or  river 
backwaters  ranging  in  temperature  from 
43  to  82  '"F.  They  can  grow  to  maximum 
lengths  of  about  40  inches  and  weigh  up 
to  110  pounds.  They  reach  sexual 
maturity  at  about  18  inches  and  can  live 
up  to  20  years. 

Silver  carp  were  imported  into  the 
United  States  in  1973  and  stocked  for 
phytoplankton  control  in  eutrophic 


(nutrient  rich)  water  bodies  and  as  a 
food  fish  (Fuller,  et  al,  1999).  By  the 
mid-1970s,  silver  carp  were  being  raised 
at  six  Federal,  State,  and  private 
facilities,  and  had  been  stocked  in 
several  municipal  sewage  lagoons  by  the 
late  1970s.  Silver  carp  have  been 
recorded  in  12  States. 

The  Lacey  Act  (18  U.S.C.  42)  and  its 
implementing  regulations  in  50  CFR 
part  16  restrict  the  importation  into  or 
the  transportation  between  the 
continental  United  States,  the  District  of 
Columbia,  Hawaii,  the  Commonwealth 
of  Puerto  Rico,  or  any  territorj'  or 
possession  of  the  United  States  of  any 
species  of  wildlife,  or  eggs  thereof, 
determined  to  be  injurious  or 
potentially  injurious  to  certain  interests, 
including  those  of  agriculture, 
horticulture,  forestry,  the  health  and 
welfare  of  human  beings,  and  the 
welfare  and  survival  of  wildlife  and 
wildlife  resources  in  the  United  States. 
However,  injurious  wildlife  may  be 
imported  by  permit  for  zoological, 
educational,  medical,  or  scientific 
purposes  in  accordance  with  permit 
regulations  at  50  CFR  16.22,  or  by 
Federal  agencies  without  a  permit  solely 
for  their  own  use.  If  the  process  initiated 
by  this  notice  results  in  the  addition  of 
silver  carp  lo  the  list  of  injurious 
wildlife  contained  in  50  CFR  part  16, 
their  importation  into  the  United  States 
would  be  prohibited  except  under  the 
conditions,  and  for  the  purposes, 
described  above. 

This  notice  solicits  economic, 
biological,  or  other  information 
concerning  silver  carp.  The  information 
will  be  used  to  determine  if  the  species 
is  a  threat,  or  potential  threat,  to  those 
interests  of  the  United  States  delineated 
above,  and  thus  warrants  addition  to  the 
list  of  injurious  wildlife  in  50  CFR 
16.13. 

Public  Comments  Solicited 

Please  send  comments  to  Chief, 
Division  of  Environmental  Quality.  U.S 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive,  Suite  322,  Arlington,  VA 
22030.  Comments  may  be  hand- 
delivered  to  the  above  address  or  faxed 
to  (703)  358-1800.  If  you  submit 
comments  by  e-mail,  please  submit 
comments  as  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  'Attn:  [RIN 
1018-AI871"  and  your  name  and  return 
address  in  your  e-mail  message.  Please 
note  that  this  email  address  will  be 
closed  at  the  termination  of  this  public 
comment  period. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 


Individual  respondents  may  request  that 
we  withhold  their  home  address  fi^om 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  'aw. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your   • 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif>'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Authority:  This  notice  is  issued  under  the 
authority  of  the  Lacey  Act  {18  U.S.C.  42). 

Dated:  June  27,  2003. 
Craig  Manson, 

.Assistant  Secretary  for  Fish,  Wildlife  and 
Parks. 
|FR  Doc.  03-18654  Filed  7-22-03;  8:45  ami 

BILLING  CODE  43ia-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  030314059-3173-02;  I.D. 
062003A] 

RIN  0648-AQ48 

Fisheries  of  the  Exclusive  Economic 
Zone  (EEZ)  Off  Alaska;  Salmon 
Fisheries  off  the  Coast  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  proposes  to  correct  the 
definition  of  the  area  in  which  salmon 
fishing  regulations  implementing  the 
FishePi'  Management  Plan  for  the 
Salmon  Fisheries  in  the  EEZ  off  the 
Coast  of  Alaska  (Salmon  FMP)  apply,  to 
remove  the  words  "high  seas"  wherever 
they  appear  in  the  salmon  fishing 
regulations,  and  to  remove  an  obsolete 
reference  to  the  North  Pacific  Fisheries 
Act  of  1954  from  the  salmon  fishing 
regulations.  This  action  is  necessary  to 
make  the  regulations  consistent  with  the 
area  definition  approved  by  the 
Secretan.'  of  Commerce  (Secretary)  in 
Amendment  3  to  the  Salmon  FMP.  The 
intended  effect  of  this  action  is 
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jurisdiction  of  the  Salmon  FMP  over 
waters  of  the  EEZ  west  of  175°  E.  long. 
The  Secretary  approved  Amendment  3 
to  the  FMP  in  1990  and  published  a 
final  rule  on  November  15,  1990  (55  FR 
47773)  implementing  associated 
measures  and  removing  all  the  specific 
management  measures  from  50  CFR  part 
674.  The  1990  implementing  regulations 
unintentionally  omitted  the  new  title  of 
the  FMP  and  the  extension  of  the 
geographic  jurisdiction  of  the  FMP.  No 
public  comment  was  received  on  this  or 
on  any  of  the  other  changes  made  by 
Amendment  3,  and  the  entire 
amendment  was  non-controversial. 

In  compliance  with  required 
consolidation  of  all  Federal  fishery 
regulations  pursuant  to  President 
Clinton's  Regulatory  Reform  Initiative, 
NMFS  Alaska  Region  combined  all 
existing  fisheries  regulations  for  the  EEZ 
off  Alaska,  including  part  674,  into  a 
new  50  CFR  part  679  (62  FR  19686, 
April  23. 1997).  This  final  rule 
recodified  the  two  regulatory  provisions 
that  NMFS  erroneously  failed  to  revise 
in  its  1990  rulemaking  that 
implemented  Amendment  3.  Moreover, 
NMFS  erred  again  in  the  regulatory 
consolidation  by  redefining  the  "High 
Seas  Salmon  Management  Area"  as  "the 
portion  of  the  EEZ  off  Alaska  east  of 
175°  E.  long."  This  new  error  reinstated 
the  definition  of  the  Salmon  FMP 
management  area  effective  prior  to 
approval  of  Amendment  3  by 
eliminating  waters  west  of  1 75  degrees 
east  longitude  from  the  management 
area.  Consequently,  the  current 
regulations  implementing  the  Salmon 
FMP  fail  to  give  regulatory  effect  to  the 
expansion  of  geographic  jurisdiction 
adopted  in  Amendment  3. 

A  correction  notice  was  published  (67 
FR  44093,  July  1,  2002)  to  change  the 
name  of  the  Salmon  FMP  as  it  appears 
in  50  CFR  679. l(i)  to  be  consistent  with 
the  Salmon  FMP  as  amended  and 
approved  by  the  Secretary. 

This  action  proposes  to  correct  the 
second  omission  in  the  regulations  in 
order  to  completely  implement 
Amendment  3,  by  revising  the  language 
that  describes  the  geographic 
jurisdiction  of  the  Salmon  FMP  as 
described  in  Amendment  3. 

This  action  also  incorporates  other 
changes.  The  specific  changes  proposed 
by  this  action  are  as  follows: 

Section  679. 1     Purpose  and  Scope 

Section  679.1(h)  would  be  revised  to 
remove  the  reference  to  175°  E.  long., 
and  to  restate  the  application  of  State  of 
Alaska  regulations  consistent  with  the 
approved  Salmon  FMP,  as  shown  in  the 
following  table.  s 


Table  1 .  Proposed  changes  to 
regulatory  text. 


Existing  text 


(i)  Fishery  Manage- 
ment Plan  tor  the 
Salmon  Fishery  in 
the  EEZ  off  the 
Coast  of  Alaska 
(Salmon 

FMP). Regulations 
in  this  pan  govem 
fishing  for  salmon 
by  fishing  vessels 
of  the  United  States 
in  the  EEZ  seaward 
of  Alaska  east  of 
175=  E.  long.,  re- 
ferred to  as  the 
High  Seas  Salmon 
Management  Area. 


Proposed  text 


(i)  Fishery  Manage- 
ment Plan  for  the 
Salmon  Fishery  in 
the  EEZ  off  the 
Coast  of  Alaska 
(Salmon  FMP) 

(1)  Regulations  in  this 
part  govern  fishing 
for  salmon  by  fish- 
ing vessels  of  the 
United  States  in  the 
Salmon  Manage- 
ment Area. 

(2)  State  of  Alaska 
laws  and  regula- 
tions that  are  con- 
sistent with  the 
Salmon  FMP  and 
with  the  regulations 
in  this  part  apply  to 
vessels  of  the 
United  Slates  that 
are  fishing  for 
salmon  in  the 
Salmon  Manage- 
ment Area. 


Section  679.2    Definitions 

The  definitions  of  "High  Seas  Salmon 
Management  Area,"  "Commercial 
fishing,"  paragraph  (1),"  "personal  use 
fishing,"  and  "Optimum  yield," 
paragraph  (1)  would  be  revised  to 
remove  the  term  "high  seas"  which  was 
made  obsolete  by  approval  of 
Amendment  3. 

Section  679.3    Relation  to  Other  Laws 

The  heading  of  §  679.3(f),  §  679.3(f)(1), 
and  §  679.3(f)(3)  would  be  revised  to 
remove  "High  Seas  Salmon"  and  add  in 
its  place  "Salmon." 

Section  679.4    Permits 

Section  679.4  would  be  revised  to 
remove  the  term  "High  Seas  Salmon"  in 
26  places  where  the  term  occurs  in 
headings  and  paragraphs. 

Section  679.7  .Prohibitions 

The  heading  for  §  679.7(h)  would  be 
revised  to  remove  the  term  "High  Seas 
Salmon"  and  add  in  its  place  "Salmon." 
Section  679.7(h)(1)  would  be  removed 
because  it  refers  to  the  North  Pacific 
Fisheries  Act  of  1954,  16  U.S.C.  1021- 
1035,  which  is  no  longer  in  effect. 
Paragraph  (h)(2)  would  be  redesignated 
as  introductory  paragraph  (h)  and  would 
be  revised  to  remove  the  term  "High 
Seas  Salmon"  and  add  in  its  place 
"Salmon." 

Figure  23  to  50  CFR  part  679  would 
be  added  to  present  a  map  showing  the 
location  of  the  Salmon  Management 
Area. 


Federal  Register/ Vol.  68,  No.  141 /Wednesday.  July  23.  2003 /Proposed  Rules 


43485 


Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  would  extend  the 
jurisdiction  of  the  Salmon  Fishery 
Management  Plan  (FMP)  to  the  EEZ 
waters  west  of  175°  E.  long,  so  that  it  is 
consistent  with  the  provisions  of 
Amendment  3  to  the  FMP.  This 
proposed  rule  will  have  no  effect  on  any 
small  entities  because  there  is  no 
domestic  salmon  fisher>'  in  these  waters, 
there  has  not  been  any  domestic  salmon 
fishing  in  these  waters  for  40  years,  and 
NMFS  expects  no  salmon  fishing  to 
develop  in  these  waters  in  the  forseeable 
future.  As  a  result,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries,  International 
organizations.  Recordkeeping  and 
reporting. 

Dated:  July  17,  2003.  j 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  at.  seq..  1801  et. 
seq..  and  3631  et.  seq. 

2.  In  §  679.1,  paragraph  (i)  is  revised 
to  read  as  follows: 

§  679.1     Purpose  and  scope. 

***** 

(i)  Fishery  Management  Plan  for  the 
Salmon  Fisheries  in  the  EEZ  off  the 


Coast  of  Alaska  (Salmon  FMP).  (1) 
Regulations  in  this  part  govern  fishing 
for  salmon  by  fishing  vessels  of  the 
United  States  in  the  Salmon 
Management  Area. 

(2)  State  of  Alaska  laws  and 
regulations  that  are  consistent  with  the 
Salmon  FMP  and  with  the  regulations  in 
this  part  apply  to  vessels  of  the  United 
States  that  are  fishing  for  salmon  in  the 
Salmon  Management  Area. 
***** 

3.  In  §679.2  ,  the  definition  for  "High 
Seas  Salmon  Management  Area"  is 
removed;  the  definitions  for 
"Commercial  fishing."  paragraph  (1); 
"Optimum  yield"  paragraph  (1);  and 
"Personal  use  fishing."  are  revised  and 
the  definition  for  "Salmon  Management 
Area"  is  added,  alphabetically  to  read  as 
follows:  ■ 

§679.2    Definitions. 

***** 

Commercial  fishing  means: 
(1 )  For  purposes  of  the  salmon 

fishery,  fishing  for  salmon  for  sale  or 

barter. 

***** 

Optimum  yield  means: 
(1)  With  respect  to  the  Salmon 
Fishery,  that  amount  of  any  species  of 
salmon  that  will  provide  the  greatest 
overall  benefit  to  the  Nation,  with 
particular  reference  to  food  production 
and  recreational  opportunities,  as 
specified  in  the  Salmon  FMP. 
***** 

Personal  use  fishing  means,  for 
purposes  of  the  salmon  fishery,  fishing 
other  tlian  commercial  fishing. 

***** 

Salmon  Management  Area  means  the 
waters  of  the  EEZ  off  the  coast  of  Alaska 
(see  Figure  23  to  part  679).  including 
parts  of  the  North  Pacific  Ocean.  Bering 
Sea.  Chukchi  Sea,  and  Beaufort  Sea.  The 
Salmon  Management  Area  is  divided 
into  a  West  Area  and  an  East  Area  with 
the  border  between  the  two  at  the 
longitude  of  Cape  Suckling  (143  53'36" 
W): 

(1)  The  West  Area  is  the  area  of  the 
EEZ  off  the  coast  of  Alaska  west  of  the 
longitude  of  Cape  Suckling  (143°53'36" 


W.)  It  includes  the  EEZ  in  the  Bering 
Sea.  Chukchi  Sea.  and  Beaufort  Sea,  as 
well  as  the  EEZ  in  the  North  Pacific 
Ocean  west  of  Cape  Suckling. 

(2)  The  East  Area  is  the  area  of  the 
EEZ  off  the  coast  of  Alaska  east  of  the 
longitude  of  Cape  Suckling  (143°53'36'' 
W.). 
***** 

4.  In  §  679.7,  paragraph  (h)  is  revised 
to  read  as  follows: 

§679.7    Prohibitions. 

***** 

(h)  Salmon  fisheries.  (1)  Fish  for,  take, 
or  retain  any  salmon  in  violation  of  this 
part. (2)  Engage  in  fishing  for  salmon  in 
the  Salmon  Management  Area  defined 
at  §  679.2  and  Figure  23  to  this  part, 
except  to  the  extent  authorized  by 
§  679.4(h). 


§  §  679.3  and  679.4    [Amended] 

5.  In  addition  to  the  amendment  set 
out  above,  in  50  CFR  part  679,  remove 
the  words  "High  Sea  Salmon"  and  add 
in  their  place  the  word  ".Salmon"  in  the 
following  places: 

a.  In  §679.3: 

The  heading  for  paragraph  (f). 
introductory  text,  (f)(1),  and  (f)(3)- 

b.  In  §679.4: 
Paragraph  (a)(l)(v). 

The  heading  and  paragraph  (h) 
introductory  text, 

Paragraphs  (h)(1).  (h)(l)(iii).  (h)(3). 
(h)(4).  (h)(5)(i).  (h)(5)(i){A).  (h)(5)(i)(B). 
(h)(5)(i)(C).  (h)(5)(ii),  (h)(6)  introductory 
text,  (h)(6)(iv),  (h)(7)(i).  (h)(8).  (h)(10). 

The  heading  for  paragraph  (h)(13) 
introductory  text. 

Paragraphs  (h)(13)(i).  (h)(13)(ii)(A). 
(h)(13)(ii)tE).  (h)(14)(i).  (h)(15)(i), 
(h)(15)(iii).  (h)(15)(Tii).  (h)(16)(i). 

§679.4    [Amended] 

6.  In  §679. 4(h)(2).  remove  the  words 
"High  Seas  Management  Area"  and  add 
in  their  place  the  words  "Salmon 
Management  Area." 

7.  In  part  679,  Figure  23  is  added  to 
read  as  follows: 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Distribution  Program:  Value  of 
Donated  Foods  From  July  1, 2003 
Through  June  30,  2004 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
national  average  value  of  donated  foods 
or,  where  applicable,  cash  in  lieu  of 
donated  foods,  to  be  provided  in  school 
year  2004  for  each  lunch  served  by 
schools  participating  in  the  National 
School  Lunch  Program  (NSLP),  and  for 
each  lunch  and  supper  served  by 
institutions  participating  in  the  Child 
and  Adult  Care  Food  Program  (CACFP). 
It  also  announces  the  national  average 
value  of  donated  foods  to  be  provided 
in  school  year  2004  for  each  lunch 
served  by  commodity  only  schools. 
EFFECTIVE  DATE:  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Rigby,  Chief,  Schools  and 
Institutions  Branch,  Food  Distribution 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302,  or  telephone  (703)  305-2644. 
SUPPLEMENTARY  INFORMATION:  These 
programs  are  listed  in  the  Catalog  of* 
Federal  Domestic  Assistance  under  Nos. 
10.550,  10.555,  and  10.558  and  are 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  June 
24, 1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  {44 
U.S.C.  3507).  This  action  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 


Act  (5  U.S.C.  601-612)  and  thus  is 
exempt  from  the  provisions  of  that  Act. 
This  notice  has  been  determined  to  be 
exempt  under  Executive  Order  12866. 

National  Average  Minimum  Value  of 
Donated  Foods  for  the  Period  July  1, 
2003  Through  June  30,  2004 

This  notice  implements  mandatory 
provisions  of  sections  6(c),  14(f)  and 
17(h)(1)(B)  of  the  National  School 
Lunch  Act  (the  Act)  (42  U.S.C.  1755(c), 
1762a(f),  and  1766(h)(1)(B)).  Section 
6(c)(1)(A)  of  the  Act  establishes  the 
national  average  value  of  donated  food 
assistance  to  be  given  to  States  for  each 
lunch  served  in  NSLP  at  11.00  cents  per 
meal.  Pursuant  to  section  6(c)(1)(B),  this 
amount  is  subject  to  annual  adjustments 
as  of  July  1  of  each  year  to  reflect 
changes  in  a  three-month  average  value 
of  the  Price  Index  for  Foods  Used  in 
Schools  and  Institutions  for  March, 
April,  and  May  each  year  (Price  Index). 
Section  17(h)(1)(B)  of  the  Act  provides 
that  the  same  value  of  donated  foods  (or 
cash  in  lieu  of  donated  foods)  for  school 
lunches  shall  also  be  established  for 
lunches  and  suppers  served  in  CACFP. 
Notice  is  hereby  given  that  the  national 
average  minimum  value  of  donated 
foods,  or  cash  in  lieu  thereof,  per  lunch 
under  NSLP  (7  CFR  part  210)  and  per 
lunch  and  supper  under  CACFP  (7  CFR 
part  226)  shall  be  15.75  cents  for  the 
period  July  1,  2003  through  June  30, 
2004. 

The  Price  Index  is  computed  using 
five  major  food  components  in  the 
Bureau  of  Labor  Statistics  Producer 
Price  Index  (cereal  and  bakery  products; 
meats,  poultry  and  fish;  dairy  products; 
processed  fruits  and  vegetables;  and  fats 
and  oils).  Each  component  is  weighted 
using  the  relative  weight  as  determined 
by  the  Bm-eau  of  Labor  Statistics.  The 
value  of  food  assistance  is  adjusted  each 
July  1  by  the  annual  percentage  change 
in  a  three-month  average  value  of  the 
Price  Index  for  March,  April  and  May 
each  year.  The  three-month  average  of 
the  Price  Index  increased  by  4  percent 
fi'om  133.79  for  March,  April  and  May 
of  2002  to  139.09  for  the  same  three 
months  in  2003.  When  computed  on  the 
basis  of  unrounded  data  and  rounded  to 
the  nearest  one-quarter  cent,  the 
resulting  national  average  for  the  period 
July  1,  2003  through  June  30,  2004  will 
be  15.75  cents  per  meal.  This  is  an 
increase  of  0.50  cents  from  the  school 
year  2003  rate. 


Section  14(f)  of  the  Act  provides  that 
commodity  only  schools  shall  be 
eligible  to  receive  donated  foods  equal 
in  value  to  the  sum  of  the  national 
average  value  of  donated  foods 
established  imder  section  6(c)  of  the  Act 
and  the  national  average  payment 
established  under  section  4  of  the  Act 
(42  U.S.C.  1753).  Such  schools  are 
eligible  to  receive  up  to  5  cents  per  meal 
of  this  value  in  cash  for  processing  and 
handling  expenses  related  to  the  use  of 
such  commodities. 

Commodity  only  schools  are  defined 
in  section  12(d)(2)  of  the  Act  (42  U.S.C. 
1760(d)(2))  as  "schools  that  do  not 
participate  in  the  school  lunch  program 
under  this  Act,  but  which  receive 
commodities  made  available  by  the 
Secretary  for  use  by  such  schools  in 
nonprofit  lunch  programs."  For  school 
year  2004.  commodity  only  schools 
shall  be  eligible  to  receive  donated  food 
assistance  valued  at  36.75  cents  for  each 
free,  reduced  price,  and  paid  lunch 
served.  This  amount  is  based  on  the 
sum  of  the  section  6(c)  level  of 
assistance  announced  in  this  notice  and 
the  adjusted  section  4  minimum 
national  average  payment  factor  for 
school  year  2004.  The  section  4  factor 
for  commodity  only  schools  does  not 
include  the  two  cents  per  lunch  increase 
for  schools  where  60  percent  of  the 
lunches  served  in  the  school  lunch 
program  in  the  second  preceding  school 
year  were  served  free  or  at  reduced 
prices,  because  that  increase  is 
applicable  only  to  schools  participating 
in  NSLP. 

Authority:  Sections  6(c)(1)(A)  and  (B), 
6(e)(1),  14(f)  and  17(h)(1)(B)  of  the  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1755(c)(1)(A)  and  (B)  and  6(e)(l],  1762a(f), 
and  1766(h)(1)(B)). 

Datedrjuly  17,  2003. 
Theodore  O.  Bell, 

Acting  Administrator. 

[FR  Doc.  03-18716  Filed  7-22-03;  8:45  am) 
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ce  of  intent  to  prepare  an 
impact  statement. 


summary:  T  le  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Enviromi  lental  Impact  Statement 
(EIS)  to  anal  yze  the  effects  of  domestic 
livestock  gra  zing  in  the  upper  Green 
River  area.  1  he  analysis  contained  in 
the  EIS  will  je  used  by  the  Responsible 
Official  to  di  (cide  whether  or  not,  and 
how,  livestO"  ;k  grazing  would  be 
authorized  a  n  the  grazing  allotments 
within  the  p  oject  area.  The  project  area 
is  located  in  western  Wyoming; 
approximate  ly  30  miles  northwest  of 
Pinedale.  W;  oming  near  the  Green 
River  Lakes.  The  majority  of  the  project 
area  lies  witlkin  Sublette  County,  with 
small  portioj  is  that  extend  into  Teton 
and  Fremont  counties.  The  entire 
162,800  acre  project  area  lies  within  the 
boundaries  of  the  Pinedale  Ranger 
District.  The  project  area  is  comprised 
on  the  follow  ing  six  grazing  allotments: 
Badger  Creek ,  Beaver-Twin  Creeks, 
Noble  Pasturjs,  Roaring  Fork,  Upper 
Green  River,  and  Wagon  Creek. 

DATES:  Comn  lents  concerning  the  scope 
of  the  analysis  must  be  received  by 
August  25,  2(103.  The  draft 
environment;  d  impact  statement  is 
expected  in  5  eptember  of  2003  and  the 
final  environ  nental  impact  statement  is 
expected  in  J;  inuary  of  2004. 

Send 


ADDRESSES 

Craig  Turloci 
Ranger  Distrii  :t 
Wyoming  82041 
information, 
mailroom  r4 
on  the  subjec 
Green  Grazin; ; 


written  comments  to 
,  District  Ranger,  Pinedale 
Box  220,  Pinedale. 
For  further 
nail  correspondence  to 
<ridger  teton@fs.fed. us  and 
line,  put  only  "Upper 
Allotments". 


The  purpos 
determine  if  1 
appropriate 
livestock  graz 
may  be  a  neec 
desired 
develop  new 
to  meet  them 
to  confirm  or 
consistency  o 
resultant 
including  the 
Policy  Act  of 
policy  directi 
Teton  Nationa 
Resource 
Plan).  To  date 
identified  threje 


with 


rangei  and 


deci:  ion 


K  n 


Manig^ 


FOR  FURTHER  »JF0RMAT10N  CONTACT: 
Craig  Turlock ,  District  Ranger,  Pinedale 
Ranger  District,  (see  ADDRESSES  above). 

SUPPLEMENTAIIY  INFORMATION: 
Purpose  and  1  sfeed  for  Action 


of  this  analysis  is  to 
vestock  grazing  is 

in  the  analysis  area.  If 
ng  is  appropriate,  there 
to  update  and/or  refine 
conditions  and 
1  nanagement  prescriptions 
Integral  to  this  is  a  need 
ttain  compliance  and 
this  analysis  and  its 

with  legal  mandates, 
^lational  Environmental 
:  976  (NEPA),  as  well  as 
including  the  Bridger- 
Forest  Land  and 
;ement  Plan  (Forest 
the  Forest  Service  has 
alternatives. 


Alternative  B:  Proposed  Action 

The  Forest  Service  proposes  to 
authorize  grazing  use  within  the  project 
area  under  updated  grazing  management 
direction,  in  order  to  move  existing 
rangeland  resource  conditions  toward 
the  desired  conditions  that  will  be 
developed  by  an  interdisciplinary  team. 
The  updated  direction  would  be 
incorporated  in  respective  allotment 
management  plans  (AMP's)  to  guide 
grazing  management  within  the  project 
area.  New  Allotment  Management  Plans 
(AMP's)  would  be  developed  for  the 
Badger  Creek,  Beaver-Twin  Creeks, 
Noble  Pastures,  and  Wagon  Creek 
allotments,  and  the  existing  AMP's  for 
the  Roaring  Fork  and  Upper  Green  River 
allotments  would  be  updated  as  a  result 
of  this  action.  Grazing  management 
strategies  would  be  developed  or 
revised  in  accordance  with  the  Code  of 
Federal  Regulations  (CFR),  36  CFR 
222.1(b)(2),  which  describes  allotment 
management  planning  provisions. 
Current  grazing  management  strategies 
would  be  maintained  where  resource 
objectives  are  being  achieved,  and  new 
management  strategies  would  be 
implemented  in  areas  where  resource 
objectives  have  not  been  met.  Rotational 
grazing  systems  would  be  initiated  in 
the  Badger  Creek,  Beaver-Twin  Creeks, 
andlioaring  Fork  allotments  and 
modified,  as  needed,  in  the  remaining 
allotments  to  ensure  desired  conditions 
are  reached. 

Possible  Alternatives 

Alternative  A— Grazing  as  Currently 
Permitted  (No  Action  Alternative) 

Although  allotment  management 
plans  (AMP's)  would  be  prepared  for 
each  of  the  six  allotments,  the  grazing 
management  practices  specified  for  the 
allotments  widi  existing  AMP's  would 
not  be  changed.  The  Upper  Green  River 
and  Roaring  Fork  allotments  would 
continue  to  operate  under  the  guidelines 
specified  in  AMP's  that  are  over  25 
years  old,  and  season-long  grazing 
would  persist  in  the  Badger  Creek  and 
Beaver-Twin  Creeks  allotments.  In 
addition,  no  new  utilization  standards 
would  be  initiated  to  move  existing 
resource  conditions  in  the  project  area 
toward  the  desired  future  conditions 
(DFC's)  specified  in  the  Forest  Plan. 

Alternative  C—No  Grazing  by  Domestic 
Livestock  (No  Grazing  Alternative) 

Alternative  C  would  eliminate 
livestock  grazing  in  the  project  area. 
This  alternative  was  developed  to 
demonstrate  the  effects  that  eliminating 
domestic  cattle  grazing  would  have  on 
the  environment  and  to  more  clearly 
illustrate  the  potential  effects  of 


implementing  either  Alternative  A  or 
Alternative  B.  Under  this  alternative, 
domestic  livestock  grazing  in  all  six 
allotments  of  the  project  area  would  be 
phased  out  over  several  years  as  existing 
Term  Grazing  Permits  expire. 

Responsible  Official 

Craig  Trulock,  District  Ranger, 
Pinedale  Ranger  District,  PO  Box  220, 
Pinedale,  Wyoming  82941. 

Nature  of  Decision  To  Be  Made 

The  decision,  which  is  based  on  this 
analysis,  will  be  to  decide  if  livestock 
will  be  allowed  to  graze  on  the 
allotment  complex,  either  through  the 
implementation  of  the  proposed  action, 
or  an  alternative  to  the  proposed  action. 
The  decision  would  include  any 
mitigation  measures  needed  in  addition 
to  those  prescribed  in  the  Forest  Plan. 

Scoping  Process 

The  following  methods  were  used  to 
invite  the  public  to  participate  in  this 
project:  A  scoping  letter  was  mailed  to 
those  listed  on  the  Bridger-Teton 
National  Forest's  general  mailing  list  on 
February  10,  2000.  The  mailing  list 
included  private  landowners,  term 
grazing  permit  holders,  special  interest 
groups,  interested  members  of  the 
public,  and  local,  state,  and  federal 
agencies.  The  letter  described  the 
proposed  action,  the  purpose  and  need 
for  the  project,  the  process  that  would 
be  followed  for  completing  the 
environmental  analysis,  and  the  scope 
of  the  decision  to  be  made. 
Additionally,  the  letter  solicited  public 
participation  in  the  process,  specifically 
the  submission  of  comments,  concerns, 
and  recommendations  regarding 
management  of  the  six  allotments  in  the 
project  area. 

Term  grazing  permit  holders,  or  their 
representatives,  were  contacted  shortly 
after  the  project  was  initiated  to  solicit 
their  input  concerning  management  of 
the  six  allotments  within  the  project 
area. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
ft'om  individuals,  organizations,  tribal 
governments,  and  federal,  state,  and 
local  agencies  interested  in  or  affected 
by  this  project.  Comments  submitted  on 
the  2000  scoping  effort  and  any  new 
comments  will  be  used  to  prepare  the 
Draft  Environmental  Impact  Statement 
(DEIS).  Public  participation  will  be 
solicited  by  notifying  in  person  and/or 
by  mail  known  interested  and  affected 
publics.  News  releases  will  be  used  to 
give  the  public  general  notice.  Public 
participation  activities  would  include 
requests  for  wTitten  comments.  Scoping 
includes:  (1)  Identifying  potential 
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issues,  (2)  narrowing  the  potential 
issues  and  identifying  significant  issues 
of  those  that  have  been  covered  by  prior 
environmental  review,  (3)  exploring 
alternatives  in  addition  to  No  Action, 
and  (4)  identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives. 

Preliminary  Issues 

The  Forest  Service  has  identified  the 
following  potential  issues.  Through  the 
2000  scoping  effort,  issues  have  been 
refined.  Public  input  is  especially 
valuable  here.  It  will  help  us  determine 
which  of  these  merit  detailed  analysis. 
It  will  also  help  identify  additional 
issues  related  to  the  proposed  action 
that  may  not  be  listed  here. 

Issue  1 — Effects  of  livestock  grazing 
on  riparian  and  aquatic  function. 

Issue  2 — Effects  of  livestock  grazing 
on  Threatened,  Endangered  and 
Sensitive  species. 

Issue  3 — The  social  and  economic 
effects  of  authorizing  livestock  grazing 
in  the  area. 

Issue  4 — Effects  of  livestock  grazing 
on  rangeland  function. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 


1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  coiut  rulings,  it  is  ver>'  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  conmient  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  July  11,2003 
Craig  P.  Trulock, 

District  Ranger. 

[FR  Doc.  03-18685  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Olympic  Provincial 
Advisory  Cominittee  (OPAC)  will  meet 
on  Friday,  August  15,  2003.  The 
meeting  will  be  held  at  the  Forest 
Service  Conference  Room  at  the  Forest 
Service  Quinault  office  in  Quinault, 
Washington.  The  meeting  will  begin  at 
9:30  a.m.  and  end  at  approximately  3 
p.m.  Agenda  topics  are:  Current  status 
of  key  Forest  issues;  Owl  management 
update;  Washington  State  Department  of 
Natural  Resources  management  on  the 
Olympic  Peninsula;  Open  forum;  Public 
comments;  and  field  trip  to  review  two 
recently  completed  Secure  Rural 


Schools  and  Community  Self- 
Determination  Act — Title  II  projects. 

All  Olympic  Province  Advisory 
Committee  Meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Ken  Eldredge,  Province  Liaison, 
USDA,  Olympic  National  Forest 
Headquarters,  1835  Black  Lake  Blvd., 
Olympia,  WA  98512-5623,  (360)  956- 
2323  or  Dale  Hom,  Forest  Supervisor,  at 
(306)956-2301. 

Dated;  July  17.  2003. 
Dale  Hom, 

Forest  Superi-isor,  Olympic  National  Forest. 
|FR  Doc.  03-18676  Filed  7-22-03;  8:45  am] 

BILLING  CODE  3410-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  and  Mississippi 
Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Arkansas  and  Mississippi  Advisory 
Committees  will  convene  at  1:30  p.m. 
and  adjourn  at  3  p.m.  (CDT)  on 
Wednesday,  August  20,  2003.  The 
purpose  of  the  conference  call  is  to 
discuss  the  civil  rights  "Listening  Tour" 
meeting  to  be  held  in  November. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-1109,  access  code 
#18042828.  Any  interested  member  of 
the  public  may  call  this  number  and 
listen  to  the  meeting.  Callers  can  expect 
to  incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  nimiber  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Farella  E. 
Robinson,  Civil  Rights  Analyst  of  the 
Central  Regional  Office  913-551-1400 
(TDD  913-551-1414),  by  3  p.m.  on 
Friday,  August  15,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Dated  at  Wjashington.  DC  July  15,  2003. 
Ivy  L.  Davis 
Chief,  fleg/ofjo/  Program 
IFR  Doc.  03- 

BILLING  CODE 


s  Coordination  Unit. 
8715  Filed  7-22-03;  8:45  am) 

I33S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  York  Advisory  Committee 

Notice  is  lereby  given,  pursuant  to 
the  provisio  ns  of  the  rules  and 
regulations  )f  the  U.S.  Commission  on 
Civil  Rights  that  a  conference  call  of  the 
New  York  A  dvisory  Committee  to  the 
Commissior  will  convene  at  9:10  a.m 
and  adjourn  at  10:40  a.m.  on  Thursday 
.  August  7,  2(  03.  The  purpose  of  the 
conference  c  all  is  to  discuss  and 
approve  dra  t  report  on  the  SAC's  May 
21st  forum  a  nd  to  decide  on  the  steps 
to  complete  :his  draft. 

This  conft  rence  call  is  available  to  the 
public  throu  'h  the  following  call-in 
number:  1-8  30-659-8292,  access  code: 
18094622.  Any  interested  member  of  the 
public  may  ( all  this  number  and  listen 
to  the  meetiiig.  Callers  can  expect  to 
incur  charge ;  for  calls  not  initiated 
using  the  su,  iplied  call-in  number  or 
over  wireles   lines  and  the  Commission 
will  not  refu  id  any  incurred  charges. 
Callers  will  i  icur  no  charge  for  calls 
using  the  cal  -in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  )y  first  calling  the  Federal 
Relay  Servic(  i  at  1-800-977-8339  and 
providing  th(  i  Service  with  the 
conference  c^ll  number  and  contact 
name. 

To  ensure 
secures  an 
for  the  publi 
register  by 
Hilaire  of  th 
202-376-753t3 
4  p.m.  on 

The 
pursuant  to 
and  regulatiohs 

Dated  at 
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[PR  Doc.  03 


-1 


BILLING  CODE  6X  5-01 -P 


hat  the  Commission 
ap  propriate  number  of  lines 

persons  are  asked  to 
cGutacting  Aonghas  St- 
Eastern  Regional  Office. 
3  (TDD  202-376-8116),  by 
We  dnesday,  August  6,  2003. 
meetir  g  will  be  conducted 

t  le  provisions  of  the  rules 
of  the  Commission. 
VVaJhington.  DC.  [uly  15,  2003. 


1  Programs  Coordination  Unit. 
H712  Filed  7-22-03:  8:45  am] 


DEPARTMEI^  OF  COMMERCE 

Submission  fbr  OMB  Review; 
Comment  Request 


Ih 


The  Depart 
submitted  to 
and  Budget  (OMB) 
following  pro  )osal 


nent  of  Commerce  has 
e  Office  of  Management 
for  clearance  the 
for  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Office  of  the  Secretary,  Office 
of  Civil  Rights. 

Title:  Request  for  Reasonable 
Accommodation . 
Form  Numberfs):  CD-575. 
OMB  Approval  Number:  None. 
Type  of  Review:  Regular  submission. 
Burden  Hours:  2. 
Number  of  Respondents:  20. 
Average  Hours  Per  Response:  7 
minutes. 

Needs  and  Uses:  Under  the 
Rehabilitation  Act  of  1973,  Federal 
agencies  must  provide  reasonable 
accommodation  to  qualified  employees 
or  applicants  with  disabilities,  unless  to 
do  so  would  cause  the  undue  hardship. 
The  Department  will  provide  reasonable 
accommodation  to  a  qualified 
individual  with  a  disability  who  is  an: 
Applicant  who  needs  an 
accommodation  in  order  to  be 
considered  for  a  job  (any  change  to  a  job 
application  process  that  enables  a 
qualified  applicant  with  a  disability  to 
be  considered  for  the  position  such 
qualified  applicant  desires);  employee 
who  needs  an  accommodation  to  enable 
him  or  her  to  perform  the  essential 
functions  of  the  job  or  to  gain  access  to 
the  workplace  (any  change  to  the  work 
environment,  or  to  the  manner  or 
circumstances  under  which  the  posiTion 
held  or  desired  is  customarily 
performed,  that  enables  a  qualified 
individual  with  a  disability  to  perform 
the  essential  functions  of  that  position); 
or  employee  who  needs  an 
accommodation  to  enjoy  equal  benefits 
and  privileges  of  employment  (that 
which  enables  an  employee  with  a 
disability  to  enjoy  equal  benefits  and 
privileges  of  employment  as  are  enjoyed 
by  other  similarly  situated  employees 
without  disabilities).  Executive  Order 
13164  requires  Federal  agencies  to 
provide  written  procedures  for 
reasonable  accommodation  for 
applicants  and  employees.  Records 
must  be  maintained  in  order  to  evaluate 
the  fair  application  of  the  procedures  for 
the  Department. 

Affected  Public:  Individuals  or 
households. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 


DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
informatten  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  17,  2003. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-18656  Filed  7-22-03;  8:45  am] 

BILLING  CODE  35ia-BP-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Proposed  Information  Collection; 
Comment  Request;  Internet  Export 
Finance  Matchmaker 

ACTION:  Notice. 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  22, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork,  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  William  Franklin,  Office  of 
Finance,  Room  1800A,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
phone  number:  (202)  482-3277. 
SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Office  of  Finance  assists  U.S. 
firms  in  identifying  trade  finance 
opportunities  and  promoting  the 
competitiveness  of  U.S.  financial 
services  in  international  trade.  The 
Office  of  Finance  interacts  with  private 
financial  institutions  in  insurance, 
banking,  leasing,  factoring,  barter,  and 
counter-trade;  U.S.  financing  agencies, 
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such  as  the  Export-Import  Bank  and  the 
Overseas  Private  Investment 
Corporation;  and  multilateral 
development  banks,  such  as  the  World 
Bank,  Asian  Development  Bank,  and 
others.  To  facilitate  contact  between 
exporters  and  financial  institutions,  the 
Office  of  Finance  has  developed  an 
interactive  Internet  trade  finance 
matchmaking  program  to  link  exporters 
seeking  trade  finance  with  banks  and 
other  financial  institutions.  The 
information  collected  from  financial 
institutions  regarding  the  trade  finance 
products  and  services  they  offer  is 
compiled  into  a  database.  An  exporter  is 
able  to  electronically  submit  a  one-page 
form  identifying  the  potential  export 
transaction  and  type  of  financing 
requested.  This  information  is 
electronically  matched  with  the 
financial  institution(s)  that  meet  the 
requirements  of  the  exporter.  After  a 
match  has  been  made,  a  message  is 
electronically  sent  to  both  the  exporter 
and  the  financial  institution  containing 
information  about  the  match,  and 
contact  information  for  either  party  to 
initiate  communication.  This  program  is 
designed  to  implement  the  Department 
of  Commerce's  goal  of  improving  access 
to  trade  financing  for  small  business 
exporters. 

II.  Method  of  Collection 

Electronic  submission  to  the 
International  Trade  Administration. 
Office  of  Finance. 

III.  Data 

OMB  Number:  0625-0232. 

Form  Number:  ITA-4146P. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Response: 
Exporters:  10  minutes;  financial 
institutions:  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  90. 

Estimated  Total  Annual  Cost  to  the 
Public:  S3A50. 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  ccllection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:Iuly  17,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-18655  Filed  7-22-03;  8:45  amj 

BILUNG  CODE  3510-Df<-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-812]  '■ 

Honey  From  Argentina;  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
2001-2002  administrative  review  of  the 
antidumping  duty  order  on  honey  from 
Argentina.  This  review  covers  seven 
exporters  of  the  subject  merchandise  to 
the  United  States  and  the  period  May 
,11,  2001  through  November  30,  2002. 
EFFECTIVE  DATE:  luly  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  }.  Sheba  at  (202)  482-0145  or 
Donna  Kinsejla  at  (202)  482-0194, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Office  Eight, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington. 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  On 
January  22,  2003,  in  response  to 
requests  to  conduct  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  December  anniversary  dates,  we 
published  a  notice  of  initiation  of  this 
administrative  review  in  the  Federal 
Register.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  68  FR  3009.  Reviews  were 
requested  for  honey  fm^i  Argentina  (A- 
357-812)  for  the  folldwing  exporters: 
Asociacion  de  Cooperativas  Argentines, 
Centauro  S.A.,  Cia.  Europeo  Americana 


SA,  Comexter.  Robinson  S.A.,  Compa    . 
Inversora  Platense  S.A.,  Compania 
Apicola  Argentina  SA,  ConAgra 
Argentina  S.A..  Coope-Riel  Ltda., 
Cooperative  DeAgua  Potable  y  Otros, 
Establecimiento  Don  Angel  S.r.L.,  Food 
Way,  S.A.,  Francisco  Facundo 
Rodriguez,  Jay  Bees,  Jose  Luis  Garcia, 
HoneyMax  S.A,  Mielar  S.A.,  Navicon 
S.A.,  Nexco  S.A..  Parodi  Agropecuaria 
S.A.,  Radix  S.r.L.,  Seylinco  S.A.,  Times 
S.A.,  and  Transhoney  S.A. 

Petitioners  submitted  a  withdrawal  of 
request  for  review  on  January  17,  2003 
for  the  following  companies:  Centauro 
S.A..  Comexter,  Robinson  S.A.,  Compa 
Inversora  Platense  S.A.,  ConAgra 
Argentina  S.A.,  Coope-Riel  Ltda., 
Cooperative  DeAgua  Potable  y  Otros, 
Establecimiento  Don  Angel  S.r.L.,  Food 
Way,  S.A.,  Francisco  Facundo 
Rodriguez,  Jay  Bees,  Jose  Luis  Garcia, 
Navicon  S.A.,  Parodi  Agropecuaria  S.A., 
and  Times  S.A.  The  Department 
rescinded  this  review  with  respect  to 
the  above  companies  on  March  21, 
2003.  See  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  68  FR  13895.  The  Department 
also  rescinded  the  reviews  for  Compania 
Apicola  Argentina  S.A.  and  Mielar  S.A.. 
who  submitted  withdrawals  of  their 
requests  for  review  on  March  18,  2003 
and  March  26,  2003,  respectively.  See 
Notice  of  Partial  Rescission  of 
Antidumpting  Dutv  Administrative 
Review,  68  FR  25568  (May  13.  2003i 

Pursuant  to  the  time  limits  for 
administrative  reviews  set  forth  in 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act),  the 
current  deadlines  are  September  2,  2003 
for  the  preliminary  results  and 
December  31,  2003  for  the  final  results. 
It  is  not  practicable  to  complete  this 
review  within  the  normal  statutory  time 
limit  due  to  a  number  of  significant  case 
issues,  such  as  sales  below  cost,  high 
inflation,  and  currency  devaluation. 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  December  8, 
2003  in  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act.  The 
deadline  for  the  final  results  of  this 
review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  (19 
U.S.C.  1675  (a)(3)(A)  (2001)). 

Dated:  luly  16.  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 

[FR  Doc.  0.3-18747  Filed  7-22-03;  8:4.S  am]     " 
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DEPARTME^^•  OF  COMMERCE 

International  Trade  Administration 

« 
University  of  Missouri— Kansas  City; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(ci  of  the  Educational, 
Scientific,  i  nd  Cultural  Materials 
Iraportatior  Act  of  1966  (Pub.  L.  89- 
651.  80  Stal.  897:  15  CFR  part  301). 
Related  reci  irds  can  be  viewed  between 
8:30  a.m.  ai  d  5  p.m.  in  Suite  4100W, 
U.S.  Depart  nent  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street,  NW., 
'Vashington.  DC. 

Docket  \'imber:  03-023.  Applicant: 
University  c  f  Missouri— Kansas  City. 
MO  641 10.  Instrument: 
'  3-D  Digitizing  System. 
Manufacturer:  Breuckmann  GmbH, 
Germany.  //  tended  Use:  See  notice  at  68 


Kansas  Citv 
OptoTOP  Hfc 


FR  34907 
Comment ; 


provides:  (1 
constructing 
dimensiona 
accuracy  to 


these  capabi 


None  received.  Decision: 


Approved,  f  lo  instrument  of  equivalent 
ue  to  the  foreign 
for  such  purposes  as  it  is 

intiended  to  )e  used,  is  being 

manufacture  d  in  the  United  States. 

Reasons:  Thj  foreign  instrument 

Digitized  video  images  for 
very  precise  three- 
replicas,  (2)  imaging 
!.0  |im,  (3)  image 


,  acquisition  limes  on  the  order  of  several 
seconds  and  (4)  portable  operation.  The 
National  Ins  itutes  of  Health  advises  in 
its  memorandum  of  June  9,  2003  that  (1) 


ities  are  pertinent  to  the 


applicant's  i  itended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  i  itended  use. 

We  know  i  if  no  other  instrument  or 
.apparatus  of  equivalent  scientific  value 
to  the  foreigi  instrument  which  is  being 
manufacture  1  in  the  United  States. 


Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100W,  Franklin  Court  Building,  U.S. 
Department  of  Commerce,  1099  14th 
Street,  NW.,  Washington,  DC. 
Docket  Number:  03-025. 
Applicant:  The  University  of  Texas 
Health  Science  Center  at  San  Antonio, 
San  Antonio,  TX  78229-7750. 

Instrument:  Electron  Microscope, 
Model  JEM-1230. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  68  FR 
36770.  June  19.  2003. 
Order  Date:  May  1.  2003. 
Docket  Number:  03-027. 
Applicant:  Oregon  Health  &  Science 
University,  Beaverton,  OR  97006. 

Instrument:  Electron  Microscope. 
Model  Tecnai  G-  12  BioTWIN. 

Manufacturer:  FEJ  Company,  The 
Netherlands. 

Intended  Use:  See  notice  at  68  FR 
36770. 

Order  Date:  March  28,  2003. 
Comments:  None  received. 
Decisio/j;  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Imnort  Proerams 
Staff 

[FR  Doc.  0.3-18749  Filed  7-22-03;  8:45  am] 
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Gerald  A.  Zen  ly 

Program  Mane  ^er.  Statutory-  Import  Programs      DEPARTMENT  OF  COMMERCE 
Staff  ^ 

[FR  Doc.  03-1 
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International  Trade  Administration 


DEPARTMEHT  OF  COMMERCE 


International 


Trade  Administration 


The  University  of  Texas  Health  Science 
Center,  et  al.;  Notice  of  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  s  jction  6(c-)  of  the 
Educational,  scientific,  and  Cultural 


University  of  Vermont;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5  P.M.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW., 
Washington,  DC. 


Docket  Number:  03-026.  Applicant: 
University  of  Vermont,  Burlington,  VT 
05405.  Instrument:  Cuvette  System  for 
muscle  fiber  investigation. 
Manufacturer:  Scientific  Instruments 
GmbH,  Germany.  Intended  Use:  See 
notice  at  68  FR  36770,  June  19,  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  laser-controlled  perfusion 
cuvette  system  capable  of  both 
measuring  the  contractile  force  of  a  strip 
of  muscle  tissue  and  viewing  the  tissue 
with  an  inverted  microscope.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  of  June  9,  2003  that  (1) 
This  capabihty  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 
Staff 

[FR  Doc.  03-18750  Filed  7-22-03:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-357-813] 

Notice  of  Extension  of  Time  Limit  for 
the  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review:  Honey  from  Argentina 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  the  countervailing  duty  order 
on  honey  from  Argentina  until  no  later 
than  December  8,  2003.  The  period  of 
review  (POR)  is  January  1,  2001, 
through  December  31,  2002.  This 
extension  is  made  pursuant  to  section 
751(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 
EFFECTIVE  DATE:  July  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Addilvn  Chams- 
Eddine,  Office  of  AD/CVD'  Enforcement 
VII,  Import  Administration, 
International  Trade  Administration, 
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U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone: 
(202) 482-4236  or  (202) 482-0648, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  December  2002,  the  Department 
received  a  timely  request  from 
interested  parties  in  accordance  with 
section  751(a)  of  the  Act  and  section 
351.213(b)  of  the  regulations,  for  an 
administrative  review  of  the 
countervailing  duty  order  on  honey 
from  Argentina,  which  has  a  December 
anniversary  date.  On  January  22,  2003, 
the  Department  initiated  this 
administrativereview  covering  the 
period  January  1,  2001,  through 
December  3 1 ,  2001 .  See  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Review  and  Request  for  Revocation  in 
Part,  68  FR  3009  (January  22.  2003). 
Pursuant  to  a  request  from  the 
Government  of  Argentina  (GOA),  and 
following  the  solicitation  and  analysis 
of  comments  from  the  interested  parties, 
the  Department  extended  the  POR  to 
cover  calendar  year  2002  in  addition  to 
2001.  See  Memorandum  to  the  File: 
Honey  from  Argentina:  Expansion  of  the 
Period  of  Review  in  the  First 
Administrative  Review  of  the 
Counterx'ailing  Duty  Order  (dated 
February  21,  2003).  The  preliminary 
results  of  this  review  are  currently  due 
September  2,  2003. 

Statutory  Time  Limits 

Section  351.213(h)(1)  of  the 
regulations  requires  the  Department  to 
issue  the  preliminary  results  of  review 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  order  or 
suspension  agreement  for  which  the 
administrative  review  was  requested, 
and  final  results  of  the  review  within 
120  days  after  the  date  on  which  notice 
of  the  preliminary'  results  is  published 
in  the  Federal  Register.  However,  if  the 
Department  determines  that  it  is  not 
practicable  to  complete  the  review 
within  the  aforementioned  specified 
time  limits,  section  351.213(h)(2)  allows 
the  Department  to  extend  the  245-day- 
period  to  365  days  and  to  extend  the 
120-day  period  to  180  days.  If  the 
Department  does  not  extend  the  time  for 
issuing  preliminary  results,  the 
Department  may  extend  the  time  for 
issuing  final  results  from  120  to  300 
days. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act  and  section  351.213(h)(2)  of  the 


regulations,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  preliminary  results  in  this 
administrative  review  by  September  2, 
2003.  The  Department  is  awaiting  the 
response  to  a  supplemental 
questionnaire  requesting  additional 
information  from  the  GOA.  Moreover, 
the  Department  must  analyze  two  years' 
worth  of  data  and  intends  to  verify'  the 
GOA  questionnaire  responses. 
Therefore,  the  Department  is  extending 
the  deadline  for  completion  of  the 
preliminary  results  of  the  administrative 
review  of  the  counter\'ailing  duty  order 
on  honey  from  Argentina  by  97  days. 
The  preliminary  results  of  the  review 
will  be  issued  not  later  than  December 
8,  2003. 

This  notice  is  published  pursuant  to 
section  751(a)(3)(A)  and  777(i){l)  of  the 
Act. 

Dated:  luly  16,  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secre.tary  for  Import 

Administration,  Group  III. 

[FR  Doc.  03-18746  Filed  7-22-03:  8:45  am) 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

Notice  of  an  Energy  Trade  Mission  to 
Nigeria.  Gabon,  and  Sao  Tome  and 
Principe 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  mission: 
Oil  and  Gas  Business  Development 
Mission  to  Nigeria,  Gabon,  and  Sao 
Tome  and  Principe.  Date:  November  15- 
22,  2003.  The  Deputy  Assistant 
Secretary  for  Energy,  Environment,  and 
Materials.  Kevin  Murphy,  will  lead  an 
energy  trade  mission  to  Nigeria,  Gabon, 
and  Sao  Tome  and  Principe.  Focusing 
on  equipment,  services,  exploration, 
and  production  aspects  of  the  energy 
sector,  the  mission  will  include 
representatives  from  8-12  U.S.  firms 
interested  in  gaining  access  to  these 
West  African  energy  markets.  For  a 
more  complete  description,  obtain  a 
copy  of  the  mission  statement  from  the 
Project  Officer  indicated  below. 
DATES:  The  trade  will  take  place  from 
November  15-22,  2003.  Applications 
may  be  submitted  immediately.  All 
application  must  be  received  by 
September  15,  2003.  Applications 
received  after  the  date  will  be 
considered  only  if  space  and  scheduling 
constraints  permit.  Recruitment  and 


selection  or  private  sector  participants 
for  the  trade  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  dated  March  3, 
1997. 

ADDRESSES:  Applications  must  be 
submitted  to  Mr.  Aaron  Brickman, 
Office  of  Energy,  U.S.  Department  of 
Commerce,  Room  H4056.  Washington. 
DC  20230;  Telephone:  202^82-1889: 
Facsimile:  202-482-0170:  E-mail: 
aaron_brickman@ita .  doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Aaron  Brickman.  U.S.  Department  of 
Commerce;  Telephone:  202-482-1889: 
Facsimile:  202-482-0170;  or  E-mail: 
aaron_brickman@ita.doc.gov. 

Dated:  July  8.  2003. 
Helen  Burroughs, 

Director.  Office  of  Energy. 

[FR  Doc.  03-18708  Filed  7-22-03:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  071803B] 

Proposed  Information  Collection; 
Comment  Request;  An  Observer 
Program  for  Catcher  Vessels  in  the 
Pacific  Coast  Groundfish  Fishery 

agency:  AGENCY:  National  Oceanic 
and  Atmospheric  Administration 
(NOAA). 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  22, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6625, 
14th  and  Constitution  Avenue.  NW. 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
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directed  to  Jonathan  Cusick,  206-860- 
3477.  or  at  fonathan.Cusick@noaa.gov. 

SUPPLEMEN  TARY  INFORMATION: 
I.  Abstract 


:  Coa  5t 


Catcher 
Pacific 
who  are  se 
provide 
24  hours 
trip  and  w 
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II.  Method 


)f  Collection 


Reports  ate  made  by  phone  to  a  toll- 
free  numbe 


in.  Data 
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Type  q 

Affected 
profit 

Estimatec 
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Nui  iber.  0648-0423. 

iVuj  aber.  None. 
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Time  Per  Response:  10 
Total  Annual  Burden 
Total  Aimual  Cost  to 
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Dated:  July  |6,  2003 
Gwellnar  Ban 

Management 
Information  O  fi 
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for  Comments 


are  invited  on:  (a)  whether 
collection  of  information 
for  the  proper  performance 
i  3ns  of  the  agency,  including 
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1  collection  techniques 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Office  of  Coast  Survey;  Notice  of 
Solicitation  for  Hydrographic  Services 
Review  Panel 

AGENCY:  National  Ocean  Service, 

National  Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  solicitation  for 

Hydrographic  Services  Review  Panel. 

SUMMARY:  This  notice  responds  to  the 
Hydrographic  Services  Improvement 
Act  Amendments  of  2002,  Public  Law 
107-372.  which  requires  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  to  solicit  nominations  for 
membership  on  the  Hydrographic 
Services  Review  Panel.  This  advisory 
committee  will  advise  the  Under 
Secretary  on  matters  related  to  the 
responsibilities  and  authorities  set  forth 
in  section  303  of  the  Hydrographic 
Services  Improvement  Act  of  1998  and 
its  amendments,  and  such  other 
appropriate  matters  the  Under  Secretary 
refers  to  the  Panel  for  review  and 
advise. 

DATES:  Resumes  should  be  sent  to  the 
address,  e-mail  or  FAX  specified  and 
must  be  receiv^  by  September  29, 
2003. 

ADDRESSES:  Director,  Office  of  Coast 
Survey,  National  Ocean  Service.  NOAA 
(N/CS),  1315  East  West  Highway,  Silver 
Spring,  MD,  20910,  FAX:  301-713- 
4019,  e-mail: 
Hydroservices.panel@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gretchen  Imahori,  Office  of  Coast 
Survey,  NOS/NOAA,  301-713-2770, 
Extension  140,  FAX:  301-713-4019, 
Gretchen.Imahori@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  Under  33 
U.S.C.  883a  et  seq.  NOS  is  responsible 
for  providing  nautical  charts  and  related 
information  for  safe  navigation  and 
other  purposes.  In  fulfilling  this 
responsibility,  NOS  collects  and 
compiles  hydrographic,  tidal  and 
current,  geodetic  and  a  variety  of  other 
data  and  information.  The  Hydrographic 
Services  Panel  shall  advise  on  topics 
such  as  the  Office  of  Coast  Survey  (OCS) 
National  Survey  Plan,  technologies 
relating  to  operations,  research  and 
development,  and  dissemination  of  data 
pertaining  to: 

(a)  Hydrographic  surveying  and  data; 

(b)  Nautical  charting; 

(c)  Water  level  measurements; 

(d)  Current  measiu-ements; 

(e)  Geodetic  measurements;  and 


(f)  Geospatial  measurements. 
The  Panel  shall  consist  of  15  voting 
members  appointed  by  the  Under 
Secretary  in  accordance  with  the 
provisions  and  prohibitions  of  Section 
105  of  the  Act.  Members  will  be  selected 
on  a  clear,  standardized  basis,  in 
accordance  with  applicable  Department 
of  Commerce  guidance.  The  Director  of 
the  Joint  Hydrographic  Institute  and  no 
more  than  two  employees  of  the 
National  Oceanic  and  Atmospheric 
Administration  shall  serve  as  nonvoting 
members  of  the  Panel. 

The  voting  members  of  the  Panel  shall 
be  individuals  who,  by  reason  of 
knowledge,  experience,  or  training,  are 
especially  qualified  in  one  or  more  of 
the  disciplines  and  fields  relating  to 
hydrographic  surveying,  tides,  currents, 
geodetic  and  geospatial  measurements, 
marine  transportation,  port 
administration,  vessel  pilotage,  and 
coastal  and  fishery  management.  The 
membership  shall  be  fairly  balanced  in 
terms  of  points  of  view  represented  and 
the  functions  to  be  performed  by  the 
Panel.  An  individual  may  not  be 
appointed  as  a  voting  member  of  the 
Panel  if  the  individual  is  a  full-time 
officer  or  employee  of  the  United  States. 
Any  voting  member  of  the  Panel  who  is 
an  applicant  for.  or  beneficiary  of  (as 
determined  by  the  Administrator),  any 
assistance  under  the  Act  shall  disclose 
to  the  Panel  that  relationship,  and  may 
not  vote  on  any  matter  pertaining  to  that 
assistance.  The  term  of  office  of  a  voting 
member  of  the  Panel  shall  be  4  years, 
except  that  of  the  original  appointees, 
five  shall  be  appointed  for  a  term  of  2 
years,  five  shall  be  appointed  for  a  term 
of  3  years,  and  five  shall  be  appointed 
for  a  term  of  4  years,  as  specified  by  the 
Administrator  at  the  time  of 
appointment.  The  members  will  serve  at 
the  discretion  of  the  Administrator  and 
will  be  subject  to  ethical  standards 
applicable  to  special  government 
employees.  Any  individual  appointed  to 
a  partial  or  full  term  may  be  reappointed 
for  one  additional  full  term.  A  voting 
member  may  serve  after  the  date  of  the 
expiration  of  the  term  of  office  for 
which  appointed  until  his  or  her 
successor  has  taken  office. 

The  Panel  shall  select  one  voting 
member  to  serve  as  the  Chair  and 
another  voting  member  to  serve  as  the 
Vice  Chair.  The  Vice  Chair  shall  act  as 
Chair  in  the  absence  or  incapacity  of  the 
Chair. 

Meetings  will  occur  on  a  biannual 
basis  and,  at  any  other  time,  at  the  call 
of  the  Chair  or  upon  the  request  of  a 
majority  of  the  voting  members  or  of  the 
Administrator. 

Voting  members  of  the  Panel  shall 
receive  compensation  at  a  rate 
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established  by  the  Administrator,  not  to 
exceed  the  maximum  daily  rate  payable 
under  section  5376  of  title  5,  United 
States  Code,  when  actually  engaged  in 
the  performance  of  duties  for  such  Panel 
and  shall  be  reimbursed  for  actual  and 
reasonable  expenses  incurred  in  the 
performance  of  such  duties. 

Dated:  June  30,  2003. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 

Services  and  Coastal  Zone  Management. 

National  Oceanic  and  Atmospheric 

A  dministralion . 

|FR  Doc.  03-18252  Filed  7-22-03:  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  030530139-3139-^)1;  I.D. 
01 0401 B] 

Marine  Protected  Areas  and  an 
Inventory  of  Existing  Marine  Managed 
Areas 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Solicitation  of  public  comments 
on  proposed  criteria  for  building  an 
Inventory  of  Marine  Managed  Areas. 

SUMMARY:  NOAA  and  the  Office  of  the 
Secretary,  Department  of  the  Interior 
(DOI),  jointly  propose  criteria, 
definitions,  and  data  fields  that  will  be 
used  in  development  of  an  Inventory  of 
U.S.  Marine  Managed  Areas  or  MMAs. 
The  MMA  Inventory  will  provide 
information  that  will  lead  to  the 
fulfillment  of  requirements  of  Executive 
Order  (E.O.)  13158  on  Marine  Protected 
Areas  (MPAs).  This  action  requests 
comments  on  the  working  criteria  for 
including  existing  sites  in  the  MMA 
Inventor}',  and  describes  data  fields  to 
provide  consistent  information  about 
each  site.  This  notice  also  makes  clear 
that  the  development  of  the  MMA 
Inventory  is  Phase  I,  to  be  followed  by 
the  development  of  the  List  of  MPAs 
(Phase  II)  called  for  in  E.O.  13158.  The 
intent  of  this  document  is  to  solicit 
public  participation  in  the  development 
of  an  inventory  of  existing  U.S.  MMAs 
(Federal,  state,  commonwealth, 
territorial,  and  tribal  sites)  as  a  resource 
for  managers,  scientists,  and  the  general 
public. 

DATES:  Comments  must  be  received  on 
or  before  September  22,  2003. 
ADDRESSES:  Comments  regarding  the 
proposed  MMA  Inventory  criteria, 
definitions,  and  data  fields  should  be 


sent  to  Joseph  Uravitch,  National  MPA 
Center,  N/ORM.  NOAA,  1305  East-West 
Highway,  Silver  Spring,  Maryland 
20910.  Comments  also  will  be  accepted 
if  submitted  via  e-mail  to 
mpa.comments@noaa.gov.  E-mail 
comments  should  state  "MMA 
Inventory  Comments"  on  the  subject 
line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Uravitch,  NOAA.  301-713-3155, 
X195,  or  Piet  deWitt,  DOI,  202-208- 
6224. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  Federal  Register  document  also 
is  accessible  via  the  Internet  at  the 
Office  of  the  Federal  Register's  web  site 
at  http://v\^'w.access.gpo.gov/su_  docs/ 
aces/acesl40.html. 

Background 

E.O.  13158  directs  DOC  and  DOI,  in 
consultation  with  the  Department  of 
Defense,  the  Department  of  State,  the 
United  States  Agency  for  International 
Development,  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  National  Science 
Foundation,  and  other  pertinent  Federal 
agencies,  to  work  with  non-Federal 
partners  to  protect  significant  natural 
and  cultural  resources  within  the 
marine  environment  of  the  United 
States,  including  the  Great  Lakes,  by 
strengthening  and  expanding  a 
scientifically-based  comprehensive 
national  system  of  MPAs.  A  key  purpose 
of  E.O.  13158  is  to  "enhance  the 
conservation  of  our  Nation's  natural  and 
cultural  marine  heritage  and  the 
ecologically  and  economically 
sustainable  use  of  the  marine 
environment  for  future  generations."  A 
first  step  in  developing  this 
scientifically-based  national  system  of 
MPAs  is  the  development  of  an 
inventory  of  MMAs.  This  inventory  will 
become  the  initial  pool  of  sites  from 
which  the  List  of  MPAs  called  for  in 
section  4(d)  of  E.O.  13158  will  be 
developed. 

DOC  and  DOI  were  given  specific 
roles  by  E.O.  13158.  DOC  has  delegated 
lead  responsibility  to  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere.  DOI  has  delegated  its  lead 
to  the  Assistant  Secretary,  Lands  and 
Minerals  Management.  NOAA  and  DOI 
have  stewardship  responsibilities  for 
marine  resources  under  various  Federal 
laws,  including  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  the  Endangered  Species  Act,  the 
Marine  Mammal  Protection  Act,  the 
Coastal  Zone  Management  Act,  the 
National  Marine  Sanctuaries  Act,  the 


Antiquities  Act,  the  National  Wildlife 
Refuge  System  Administration  Act,  the 
Outer  Continental  Shelf  Lands  Act,  and 
the  National  Park  Service  Organic  Act. 
These  and  other  authorities  direct  DOC 
and  DOI  agencies  to  manage  marine 
areas  for  a  wide  variety  of  objectives. 
Area-based  management  has  been  used 
for  years  to  protect  marine  habitats  and 
submerged  cultural  resources,  rebuild 
and  sustain  fisheries,  provide 
recreational  opportunities,  promote 
marine  research,  recover  endangered 
species,  and  support  local  economies 
that  depend  on  ocean  resources.  These 
areas  have  been  managed  in  different 
ways  ranging  from  restricting  specific 
activities  and  allowing  sustainable  use 
of  natural  resources  within  an  area,  to 
the  establishment  of  marine  reserves 
that  limit  access  and  close  the  site  to  all 
uses  except  research. 

The  MMA  Inventory  will  be  used  in 
Phase  I  to  inform  Federal,  state, 
commonwealth,  territorial,  local,  and 
tribal  agencies  of  the  locations  and 
characteristics  of  existing  MMAs  and  to 
form  a  pool  from  which  sites  mav  later 
be  considered  for  placement  on  the  List 
of  MPAs  (Phase  II).  Resource  managers 
and  others  can  use  this  information  to 
better  manage  these  areas  and  determine 
the  effectiveness  of  individual  sites,  as 
well  as  regional  and  national 
assemblages.  The  core  purposes  of  the 
MMA  Inventory  are: 

Providing  centralized,  easily  accessed 
information  and  maps  on  existing 
Federal,  state,  commonwealth, 
territorial,  local,  and  tribal  MMAs  in  the 
United  States; 

•  Providing  information  and  tools  for 
environmental  assessments  and 
effectiveness  monitoring  (supporting 
independent  analyses  and  studies  of  a 
wide  variety  of  marine  issues  by 
governmental  and  non-governmental 
users); 

•  Providing  important  site-specific 
information  for  developing  and 
maintaining  the  official  nationwide  List 
of  MPAs  required  by  section  4(d)  of  E.O. 
13158;  and 

•  Providing  information  to  fulfill  other 
requirements  of  E.O.  13158. 

NOAA  and  DOI  have  placed  a  variety 
of  protective  or  restrictive  measures  on 
•■different  marine  areas  to  achieve 
different  management  purposes.  The 
definitions  and  working  criteria 
proposed  in  this  notice  are  being  used 
to  build  the  MMA  Inventory  and  may, 
at  some  future  date,  be  used  in 
determining  which  sites  should  be 
placed  on  the  List  of  MPAs  (Phase  II). 
However,  these  definitions  and  criteria 
are  not  final  and  are  subject  to  change 
based  on  public  comment  and  through 
experience  gained  by  using  the  MMA 
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Inventory  and  ii  nplementing  E.O. 
13158.  The  pub  ic  will  be  informed  of 
changes  to  the  c  riteria  through  the 
Federal  Registe  '  and  the  MPA  web  site. 
http://www.mpi  \-gov. 

It  is  importan  to  distinguish  between 
the  MMA  Inven  ory  and  the  List  of 
MPAs.  The  MM:\  Inventory  is  not 
designed  to  fulf  11  the  requirement  of 
E.O.  13158  for  a  List  of  MPAs  but  is  the 
first  step  towarc  development  of  that 
List.  The  List  is  to  be  established  at 
some  future  dati  f  after  an  administrative 
process  for  listii  ig  has  been  established. 

After  public  c  amment  on  this  notice. 
NOAA  and  DOI  will  decide  if  the 
working  criteria  for  building  the  MMA 
Inventory  shoul  1  be  broadened, 
narrowed,  or  otherwise  modified.  A 
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NOAA  and  DOI  jointly 
foll(  iwing  definitions  for: 
"reserved."  "lasting," 
"cultural."  These 
as  criteria  and  include 
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Area 

To  be  included  i  n  the  MMA  Inventory 
the  site: 

Must  have  leg 
geographical  bo 
any  size,  except 
subset  of  the  U.! 
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lly  defined 
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in  which  it  is 


located.  Application  of  this  criterion 
would  exclude,  for  example:  Generic 
broad-based  resource  management 
authorities  without  specific  locations. 
Areas  whose  boundaries  change  over 
time  based  on  species  presence. 

Marine 

To  be  included  in  the  MMA  Inventory, 
the  site: 

Must  be:  (a)  ocean  or  coastal  waters 
(note:  coastal  waters  may  include 
intertidal  areas,  bays  or  estuaries);  (b)  an 
area  of  the  Great  Lakes  or  their 
connecting  waters;  (c)  an  area  of  lands 
under  ocean  or  coa.stal  waters  or  the 
Great  Lakes  or  their  connecting  waters; 
or  (d)  a  combination  of  the  above.  The 
term  "intertidal"  is  understood  to  mean 
the  shore  zone  between  the  mean  low 
water  and  mean  high  water  marks.  An 
MMA  may  be  part  of  a  larger  site  that 
includes  uplands,  however,  the 
terrestrial  portion  is  not  considered  an 
MMA.  For  mapping  purposes,  an  MMA 
may  show  an  associated  terrestrial 
protected  area. 

NOAA  and  DOI  propose  to  use  the 
following  definition  for  the  term 
"estuary":  "Part  of  a  river  or  stream  or 
other  body  of  water  having  unimpaired 
connection  with  the  open  sea,  where  the 
sea  water  is  measurably  diluted  with 
fresh  water  derived  from  land  drainage, 
and  extending  upstream  to  where  ocean- 
derived  salts  measure  less  than  0.5  parts 
per  thousand  during  the  period  of 
average  annual  low  flow."  Application 
of  this  criterion  would  exclude,  for 
example,  strictly  freshwater  sites 
outside  the  Great  Lakes  region  that 
contain  marine  species  at  certain 
seasons  or  life  history  stages  unless  that 
site  is  a  component  of  a  larger,  multi- 
unit  MMA.  Estuarine-like  sites  on 
tributaries  of  the  Great  Lakes  will  be 
considered  for  inclusion  if  they  are 
located  within  the  eight  digit  U.S. 
Geological  Survey  cataloging  unit 
adjacent  to  a  Great  Lake  or  its 
connecting  waters. 

Reserved 

To  be  included  in  the  MMA  Inventory, 
the  site: 

Must  be  established  by  and  currently 
subject  to  Federal,  state, 
commonwealth,  territorial,  local  or 
tribal  law  or  regulation. 
Application  of  this  criterion  would 
exclude,  for  example: 

Privately  created  or  maintained 
marine  sites. 

Lasting 

To  be  included  in  the  MMA  Inventory, 
the  site: 


Must  provide  year-after-year 
protection  for  at  least  three  months  of 
each  year. 

Must  be  established  with  an 
expectation  of,  or  at  least  the  potential 
for,  permanence.  If  the  reservation  will 
expire  on  a  date  certain,  the  reservation 
must  provide  a  minimum  of  two  years 
of  continuous  protection  and  must  have 
a  specific  mechanism  to  consider 
renewal  of  protection  at  the  expiration 
of  the  reservation. 
Application  of  this  criterion  would 
exclude,  for  example: 

Areas  subject  only  to  temporary 
protections,  such  as  areas  protected  only 
by  emergency  fishery  regulations  under 
the  Magnuson-Stevens  Act,  which 
expire  after  180  days,  and  areas  that  are 
protected  by  annual  management 
specifications. 

Protection 

To  be  included  in  the  MMA  Inventory, 
the  site: 

Must  have  existing  laws  or  regulations 
that  are  designed  and  applied  to  afford 
the  site  with  increased  protection  for 
part  or  all  of  the  natural  and  submerged 
cultural  resources  therein  for  the 
purpose  of  maintaining  or  enhancing 
the  long-term  conser\'ation  of  these 
resources,  beyond  any  general 
protections  that  apply  outside  the  site. 
Application  of  this  criterion  would 
exclude,  for  example: 

Areas  closed  to  avoid  fishing  gear 
conflicts. 

Area-based  regulations  established 
solely  to  limit  fisheries  by  quota 
management  or  to  facilitate  ^ 

enforcement. 

In  addition,  the  Executive  Order  uses 
the  term  cultural  resources.  NOAA  and 
DOI  interpret  this  to  mean  any 
submerged  historical  or  submerged 
cultural  feature,  including 
archaeological  sites,  historic  structures, 
shipwrecks,  artifacts,  and  subsistence 
uses  in  the  marine  environment. 

Taken  together,  these  definitions  and 
criteria  provide  the  basis  for  selecting 
sites  to  be  included  in  the  MMA 
Inventory. 

MMA  Inventory  Data  Fields 

In  addition  to  the  above  proposal, 
comments  are  solicited  on  what  data 
and  information  should  be  provided 
about  each  site  in  the  MMA  Inventory. 
To  make  the  MMA  Inventory  a  useful 
resource  for  managers,  scientists,  users 
and  the  public.  NOAA  and  DOI  propose 
to  provide  specific  information  in  a 
consistent  format  for  each  site.  This 
information  could  be  used  by  both 
government  and  non-government 
entities  to  aid  analyses  of  protection  of 
marine  resources  and  improve  regional 


and  national  coordination  among 
existing  sites.  Data  in  the  MMA 
Inventory  eventually  will  be  used  to 
assess  whether  or  not  specific  sites  meet 
the  definitions  and  criteria  to  be  placed 
on  the  List  of  MPAs.  In  order  to  use 
existing  mapping  data,  maps  for  sites 
with  upland  components  will  depict  the 
entire  area  (i.e.,  the  marine  area 
constitutes  the  MMA  by  these  proposed 
definitions/criteria;  however,  the  maps 
in  the  MMA  Inventory  also  will  show 
any  upland  component  of  the  national 
park,  national  estuarine  research 
reserve,  etc.). 

NOAA  and  DOI  propose  to  collect, 
use,  and  make  available  to  the  public 
the  following  information  (listed  below 
and  found  on  the  web  site  http:// 
www.mpa.gov)  for  each  site  in  the  MMA 
Inventory.  The  agencies  request  public 
comments  on  these  data  fields  to 
determine  what  information  will  be 
most  useful  for  managers,  scientists, 
user-groups,  and  other  members  of  the 
public. 
Proposed  data  fields: 

MMA  Name  (name  of  the  site 
protected);  Type  of  Area  (national 
marine  sanctuary,  national  park,  etc.); 
Level  of  Government  Managing  Site 
(Federal,  state,  local,  tribal);  ■ 
Management  Organizations  (government 
agency/department  responsible  for  site 
management);  Purpose  of  Protections 
(explanation  of  what  the  site  was 
established  to  protect  or  manage);  Site 
Description  (brief  description  of  site 
including  general  features  and  most 
prominent,  noteworthy,  and  unique 
features');  Information  Web  Reference 
(primary  informational  web  home  page 
address);  Location  (nearest  state, 
territory  or  commonwealth);  Site 
Boundaries  (if  available  provide:  text 
description,  latitude/longitude 
coordinates,  digital  coverage  of  site 
boundary,  and  digital  or  hard-copy 
map);  Size  of  Area  (number  of  square 
miles  of  surface  of  both  water  and  land 
areas  within  site);  Additional  Location/ 
Size  Information  (approximate  shoreline 
length,  overlap  with  other  protected 
areas,  connectivity  with  other  protected 
areas);  Marine  Components  (oceans, 
bays,  estuaries,  intertidal  areas.  Great 
Lakes,  submerged  lands,  and/or  other); 
Natural  Features  (biological  and 
geological  features);  Cultural  Features 
(archaeological  remains,  historic 
shipwrecks,  subsistence  uses);  Legal 
Basis  for  Establishment  (name,  citation, 
and  summary  of  legal  authority  for 
creating  MMA);  Date  Established  (date 
initial  protection  afforded  to  marine 
natural  or  submerged  cultural  resources, 
other  important  dates  of  increasing 
protection  or  expansion  of  site);  Primary 
Restrictions  (brief  summary  of  primary 
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restrictions  in  MMA);  Legal  Basis  for 
Implementation  (citation  to  regulations 
or  other  legal  basis  for  implementing 
MMA);  Expiration  Date  of  Protections 
(date,  if  any,  of  expiration  of  regulations 
or  other  authority);  Site  Programs  and 
Plans  (types  of  management  programs 
and  plans  developed  for  the  MMA); 
Enforcement  (government  agencies/ 
departments  responsible  for  enforcing 
restrictions  on  site);  Effectiveness 
(measures  used  to  determine 
management  effectiveness);  Zone 
Information  (if  management  of  the  site 
is  zoned:  general  zone  information,  zone 
purposes,  zone  boundary  delineation, 
zone  resource  protections,  zone  activity 
and  use  restrictions):  and  Information 
Sources  (site  staff/contact,  publications, 
web  sites,  other  sources). 

« 

Process 

An  initial  and  partial  MMA  Inventory 
comprised  primarily  of  Federal  sites, 
such  as  fisheries  management  zones, 
national  parks,  national  wildlife  refuges, 
and  national  marine  sanctuaries,  has 
been  assembled  and  published  on  the 
MPA  web  site,  http://vmrw.mpa.gov. 
This  initial  MMA  Inventory  also 
includes  state-federal  national  estuarine 
research  reserves  and  some  state  sites  in 
the  Gulf  of  Maine  and  Western  Pacific 
regions.  More  sites  will  be  added  to  the 
MMA  Inventory  in  the  future. 

The  MMA  Inventory  will  not  contain 
all  currently  protected  or  managed  sites 
in  the  marine  environment.  For 
example,  sites  developed  by  Regional 
Fisher}'  Management  Councils,  in 
conjunction  with  the  National  Marine 
Fisheries  Service  (NMFS),  NOAA.  that 
provide  less  than  three-months' 
protection  or  afford  only  annual 
restrictions  would  not  appear  in  the 
MMA  Inventory  on  the  basis  of  the 
proposed  working  criteria. 

Some  MMA  Inventory  sites 
presumably  will  not  meet  all  of  the 
criteria  necessar}'  for  placement  on  the 
List  of  MPAs  during  Phase  II  of  this 
process.  However,  these  sites  will  be 
maintained  as  part  of  the  MMA 
Inventory  to  provide  managers,  analysts, 
and  other  interested  parties  with  a 
comprehensive  database  of  U.S.  MMAs, 
including  sites  that  may  be  considered 
for  the  List  of  MPAs,  sites  on  the  List 
of  MPAs,  and  sites  determined  not  to 
meet  the  criteria  for  the  List  of  MPAs. 
Additional  information  will  be  added  to 
the  MMA  Inventory  as  it  becomes 
available. 

Consultation  and  Public  Comment 

E.O.  13158  requires  NOAA  and  DOI  to 
develop  the  national  MPA  system  in 
consultation  with  the  Department  of 
Defense,  the  Department  of  State,  the 


United  States  Agency  for  International 
Development,  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  National  Science 
Foundation,  and  other  pertinent  Federal 
agencies.  NOAA  and  DOI  are  also  to 
consult  with  states  and  territories  that 
contain  portions  of  the  marine 
environment,  tribes.  Regional  Fishery 
Management  Councils,  and  other 
entities,  as  appropriate,  to  promote 
coordination  of  Federal,  state,  territorial, 
and  tribal  actions  to  establish  and 
manage  MPAs.  NOAA  and  DOI  actively 
solicit  comments  from  these  entities  and 
from  the  general  public  on  any  aspect  of 
this  notice  of  proposed  MMA  Inventory 
criteria,  definitions,  and  data  fields. 
Preliminary  draft  definitions  and 
criteria,  as  well  as  inventory  data  fields, 
were  first  released  to  the  public  on 
December  21,  2000,  when  NOAA  and 
DOI  unveiled  their  MPA  web  site  at 
http://wvnv.mpa.gov.  The  public  was 
invited  informally  to  comment  on  any 
aspect  of  the  web  site  including  the 
definitions  and  criteria.  For  purposes  of 
developing  a  final  notice,  comments 
made  in  response  to  the  web  site 
invitation  will  be  considered  as  well  as 
those  made  in  response  to  this  notice. 
Following  review  of  comments  received, 
NOAA  and  DOI  will  publish  a  final 
notice  of  MMA  Inventory  criteria, 
definitions,  and  data  fields  in  the 
Federal  Register  and  http:// 
www.mpa.gov. 

Classification 

Regulatory  Planning  and  Review 

This  action  is  not  aa  regulatory  action 
subject  to  E.O.  12866  (58  FR  51735. 
October  4,  1993).  This  notice  would  not 
impose  a  compliance  burden  on  the 
economy  generally  because  the 
proposed  definitions  and  MMA 
Inventory  criteria  provided  here  are 
only  designed  to  collect  data  that  may 
later  be  used  to  implement  E.O.  13158. 

Energy  Effects 

NOAA  and  DOI  have  determined  that 
this  action  will  have  no  effect  on  energy 
supply,  distribution,  or  use  as  required 
bv  Executive  Order  13211  (66  FR 
28355). 

Administrative  Procedure  Act 

Pursuant  to  authority  at  5  U.S.C. 
553(b)(A),  prior  notice  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given,  as  this  is  a 
document  concerning  agency  procedure 
or  practice.  Nevertheless,  NOAA  and 
DOI  want  the  benefit  of  the  public's 
comment  and  are  voluntarily  giving 
prior  notice  and  opportunity  for  public 
comment. 
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Dated:  June  25. 
Conrad  C.  Lauten  bacher. 

Vice  Admiral.  U.i . 

Secretary  of  Co 

Atmosphere. 

|FR  Dor:.  03-1873b  Filed  7-22-03;  8:45  am| 

BILLING  CODE  3510-48-S 


Jr.. 

.  Navy  (Ret.).  Under 
^omifierce  for  Oceans  and 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Scienoe  Board 

AGENCY:  Depart)  nent  of  Defense. 

ACTION:  Notice  c  f  Advisory  Committee 
meeting. 


SUMMARY:  The 
Task  Force  on 
Performance  \vi 
on  August  26-2  ' 
N.  Fairfax  Drive 
Task  Force  will 
performance  of 
OPERATION 
deplojTnent 
threat  spectrum 

The  mission 
Board  is  to  ad 
Defense  and  the 
Defense  for 
Logistics  on 
matters  as  they 
needs  of  the 
the  meeting,  the 
Task  Force  vi^ill 
doctrine,  trainiijg 
management,  o 
performance;  if 
learned  which 
development  of 
Air  Defense  Sy 
assess  the  current 
development 
early  incorporat 
in  the  lessons  1 


E  efense  Science  Board 
Pptriot  Systems 
1  meet  in  closed  session 
.  2003,  at  SAIC,  4001 
Arlington.  VA.  The 
assess  the  recent 
he  Patriot  System  in 
IR  \QI  FREEDOM  from 
thn  ugh  use  across  the 


cfl 


are 


In  accordance 
the  Federal 
Pub.  L.  92-46.3 
App.  II),  it  has 
Defense  Sciencp 
meeting  concer 
U.S.C.  552b(c 
the  meeting  wil 


)(1| 


Dated:  lulv  Ifi. 


Patricia  L.  Toppiites, 

Alternate  OSD  Fee  eral 
Officer.  Departme  ? 
[PR  Doc.  03-1865 


BILUNG  CODE  5001-0  MH 


the  Defense  Science 
vi$e  the  Secretary  of 
Under  Secretary  of 
Acqliisition,  Technology  & 
scientific  and  technical 
ffect  the  perceived 
Department  of  Defense.  At 
Defense  Science  Board 
Assess  logistical, 
personnel 
derational  and  material 
ipntify  those  lessons 
applicable  to  the 
the  Medium  Extended 
stem  (MEADS):  and 
planned  spiral 
of  Ithe  Patriot  to  ensure 
on  of  fixes  discovered 
e^ned  process. 

with  section  10(d)  of 
Advisory  Committee  Act, 
is  amended  (5  U.S.C. 
hpen  determined  that  the 
Board  Task  Force 
s  matters  listed  in  5 
and  that,  accordingly, 
be  closed  to  the  public. 


003. 


Register  Liai.wn 
t  of  Defense. 
Filed  7-22-03;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary  ^ 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting  date  change. 

summary:  On  Thursday.  June  19,  2003 
(68  FR  36772),  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  Task  Force 
on  Enabling  Joint  Force  Capabilities. 
The  August  26,  2003,  meeting  has 
moved  to  September  8,  2003.  The  Task 
Force  will  meet  at  SAIC,  4001  N.  Fairfax 
Drive,  Arlington,  VA. 

Dated:  |uly  11.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

|FR  Doc.  03-18651  Filed  7-22-03;  8:45  am] 

BILLING  CODE  5001 -OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records. 

SUMMARY:  The  Office  of  the  Secretary  is 
amending  a  system  of  records  notice  in 
its  inventory  of  records  systems  subject 
to  the  Privacy  Act  of  1974.  as  amended 
(5  U.S.C.  552a).  The  amended  system  of 
records  notice  reflects  the  agency's 
name  change  from  the  Defense 
Protective  Service'  to  the  'Pentagon 
Force  Protection  Agency'. 
DATES:  The  changes  will  be  effective  on 
August  22,  2003  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Management  Section,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon.  Washington.  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601-4722. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  uf  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 


proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  July  15,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

OWHS  P42 

SYSTEM  NAME: 

DPS  Incident  Reporting  and 
Investigations  Case  Files  (March  24, 
1994,  59  FR  13938). 

Changes 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Pentagon  Police  Department  Incident 
Reporting  and  Investigations  Case  Files'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
Pentagon  Force  Protection  Agency, 
9000  Defense  Pentagon,  Washington,  DC 
20301-9000.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief 
Information  Officer,  Pentagon  Force 
Protection  Agency,  9000  Defense 
Pentagon,  Washington,  DC  20301-9000'. 

***** 

DWHS     P42 

SYSTEM  NAME: 

Pentagon  Police  Department  Incident 
Reporting  and  Investigations  Case  Files. 

SYSTEM  LOCATION: 

Pentagon  Force  Protection  Agency. 
9000  Defense  Pentagon,  Washington,  DC 
20301-9000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  the  source  of  an 
initial  complaint  or  allegation  that  a 
crime  took  place. 

Witnesses  having  information  or 
evidence  about  any  aspect  of  an 
investigation. 

Suspects  in  the  criminal  situation 
who  are  subjects  of  an  investigation. 
Persons  who  may  pose  a  threat  to  the 
Secretary  of  Defense,  the  Deputy 
Secretary  of  Defense  and  other  Senior 
Defense  Officials. 

Persons  who  may  pose  a  threat  to  the 
personal  safety  of  themselves  or  others 
while  in  the  Pentagon  Force  Protection 
Agency/Pentagon  Police  Department 
(PFPA/PPD)  controlled  jurisdiction. 
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Subjects  of  investigations  on  non- 
criminal matters. 

Current  and  former  applicants  for  the 
position  of  PFPA/PPD  Officer. 

Sources  of  information  and  evidence. 
The  identity  of  these  individuals  may  be 
confidential  as  appropriate  to  the 
subject  matter  they  contribute.  These 
files  contain  information  vital  to  the 
outcome  of  administrative  procedures 
and  civil  and  criminal  cases. 

Individuals  associated  with  terrorism 
or  terrorist  groups  and  activities  and 
names  of  regional,  nationwide,  and 
worldwide  terrorist  organizations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Preliminary  and  other  reports  of 
criminal  investigations  from  the 
opening  of  a  case  until  it  is' closed. 
These  records  are  instituted  and 
maintained  at  varying  points  in  the 
process.  The  processes  of  criminal 
justice  and  civil  and  administrative 
remedies  may  require  their  partial  or 
total  disclosure. 

Security  files  contain  information 
such  as  name,  date  and  place  of  birth, 
address,  Social  Security  Number, 
education,  occupation,  experience,  and 
investigatory  material.  Contingency 
Planning/ Analysis  files  contain 
information  such  as  names  and  other 
identifying  information  and 
investigatory  material  on  ^n  individual 
associated  with  terrorists  or  terrorist 
groups  and  activities.  File  contains 
information  about  regional,  nationwide, 
and  worldwide  terrorist  organizations 
and  their  effects  on  security  of  DoD 
facilities  under  the  jurisdiction  of  PFPA. 
Intelligence  briefs;  tactical,  operational, 
and  strategic  informational  reports; 
regional  and  nationwide  contingency 
analysis;  contingency  action  plans;  and 
patterns  and  trends  of  potential  or 
actual  terrorists  or  terrorist  groups,  or 
other  activities  that  could  disrupt  the 
orderly  operation  of  Defense-owned  or 
controlled  facilities  over  which  the 
PFPA  has  jurisdiction. 

Documents  created  in  enforcing 
regulations  regarding  motor  vehicle 
movement  and  parking  on  Federal 
premises  including  reports  of  traffic 
accidents,  traffic  violation  notices  and 
similar  records  maintained  by  PFPA. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  21,  Internal  Security  Act  of 
1950  (Pub.  L.  831,  81st  Cong.);  40  U.S.C. 
318,  as  delegated  by  Administrator, 
General  Services  Administration,  to  the 
Deputy  Secretary  of  Defense,  September 
1987,  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Information  in  this  system  supports 
the  public  safety,  law  enforcement, 


facility  security,  and  ccfntingericy 
planning  functions  of  the  PFPA. 
Additional  functions  supported  include 
information  on  current  and  former 
applicants  for  the  position  of  PFPA/PPD 
Officer  and  Internal  Affairs  investigative 
records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu-suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  a  Federal,  state,  local,  or  foreign 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  carrying  out  a 
statute,  rule,  regulation,  or  order,  where 
the  agency  is  aware  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

To  an  appeal,  grievance,  or  formal 
complaints  examiner;  equal 
employment  opportunity  investigator; 
arbitrator;  exclusive  representative;  or 
other  officials  engaged  in  investigating, 
or  settling  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

"To  various  bureaus  and  divisions  of 
the  Department  of  Justice  that  have 
primary  jurisdiction  over  subject  matter 
and  location  which  PFPA  shares. 

To  law  enforcement  agencies  which 
have  lawfully  participated  in  and 
conducted  investigation  jointly  with 
PFPA. 

Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction,  when  the 
United  States  is  party  to  or  has  interest 
in  litigation,  and  using  the  records  is 
relevant,  necessary,  and  compatible 
with  the  purposes  of  collecting  the 
information. 

To  an  insurance  company  of  one  or 
more  parties  when  an  insured  is 
involved  in  an  injury  or  accident  in  the 
PFPA  jurisdiction  and  an  Accident 
Report  is  required  to  resolve  claims  or 
to  settle  matters  of  record. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  in  file 
cabinets.  Magnetic  media  in  controlled 
access  areas  for  both  on-line  and  storage 
disks. 

RETRIEVABILfTY: 

Paper  records  by  case  control  number 
and  type  of  incident.  Magnetic  files  by 


case  control  number,  name,  address, 
and  physical  description  of  subject 
individual. 

SAFEGUARDS: 

Paper  records  are  stored  in  secure 
filing  cabinets  in  room  with  built-in- 
position  dial-type  combination  safe 
lock.  Computer  records  are  maintained 
in  limited  access  sites  on  a  system 
protected  by  a  software-controlled 
password  system. 

RETENTION  AND  DISPOSAL: 

Non-criminal  records  are  destroyed 
one  year  after  case  is  closed. 

Criminal  records  are  cutoff  when  case 
is  closed  and  placed  in  an  inactive  file 
for  three  years.  After  three  years  in  the 
inactive  file,  the  records  are  retired  to 
the  Washington  National  Records  Center 
for  an  additional  15  years,  after  which 
time  they  will  be  destroyed.  Information 
on  current  and  former  applicants  for 
position  of  PFPA/PPD  Officer  are 
maintained  two  years  and  then 
destroyed. 

Contingency  planning  and  analysis 
files  pertaining  to  regional,  nationwide, 
and  worldwide  terrorist  organizations 
and  their  potential  effects  of  the  security 
of  DoD  facilities  are  destroyed  when 
superseded,  obsolete,  or  no  longer 
needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Information  Officer,  Pentagon 
Force  Protection  Agency,  9000  Defense 
Pentagon,  Washington,  DC  20301-9000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  the  Pentagon  Force    ■ 
Protection  Agency,  9000  Defense 
Pentagon,  Washington.  DC  20301-9000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Pentagon  Force 
Protection  Agency,  9000  Defense 
Pentagon.  Washington,  DC  20301-9000. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Investigators,  informants,  witnesses, 
official  records,  investigative  leads, 
statements,  depositions,  business 
records,  or  any  other  information  source    . 
available  to  PFPA. 
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[FR  Dor.  0.3-186'  4  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  5001-  38-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
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agency:  Office 
action:  Notice 
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( Office  of  the  Secretary  is 
an  existing  system  of 
entory  of  record 
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will  be  effective  on 
unless  comments  are 
uld  result  in  a  contrary 


summary:  The 

proposing  to  a 

records  in  its 

systems  subject 

1974  (5  U.S.C 

DATES^  The  chahges 

August  22.  200^ 

received  that 

determination. 

ADDRESSES:  Seijd  comments  to  OSD 

Privacy  Act  Coi  irdinator,  Records 

Management  S<  ction,  Washington 

5  jrvices,  1155  Defense 
Pentagon,  Was!  ington,  DC  20301-1155. 
FOR  FURTHER  INI  ORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (7  )3)  601-4722. 

INFORMATION:  The  Office 
of  the  SecretarM  of  Defense  notices  for 
systems  of  reco  ds  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  publ  shed  in  the  Federal 
Register  and  ar  ;  available  from  the 
address  above. 

The  proposec  systems  reports,  as 
required  by  5  L.S.C  552a(r)  of  the 
Privacy  Act  of  :  974,  as  amended,  were 
submitted  on  Ji  ly  9,  2003,  to  the  House 
Committee  on  (Government  Reform,  the 
Senate  Commit  :ee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (0MB)  pursuant  to 
paragraph  4c  ol  Appendix  I  to  OMB 
Circular  No.  A-  130,  'Federal  Agency 
Responsibilitiei  for  Maintaining 


Records  About  Individuals,'  dated 
February  8,  1996  (February  20.  1996,  61 
FR  6427). 

Dated:  July  15,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DPAD  12.0 
SYSTEM  NAME: 

DoD  National  Media  Pool  and 
Pentagon  Correspondent  Files 
(December  17,  2001,  66  FR  64960). 

Changes 

SYSTEM  NAME: 

Delete  'National'  from  entry. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  'National'  from  entry. 

***** 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  'National'  from  entry.  Add  to 
first  paragraph  'No  fault  ("hold 
harmless")  legal  contracts  between  DoD 
and  media  organizations  as  well  as  no- 
fault  legal  contracts  between  DoD  and 
individual  media  representatives. 
Ground-rule  agreements  between  DoD 
and  individuals  covering  personal 
conduct  before  and  during  event. 
Certificates  of  background  secm-ity 
clearance. ' 


RETENTION  AND  DISPOSAL: 

Disposition  pending.  Until  the 
National  Archives  and  Records 
Administration  has  approved  the 
retention  and  disposition  of  these 
records,  treat  records  as  permanent. 


DPAD  12.0 

SYSTEM  NAME: 

DoD  Media  Pool  and  Pentagon 
Correspondent  Files. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  Secretary  of 
Defense  (Public  Affairs),  Directorate  for 
Plans,  Room  2D757, 1400  Defense 
Pentagon,  Washington,  DC  20301-1400 
for  Media  Pool  records. 

Office  of  the  Assistant  Secretary  of 
Defense  (Public  Affairs),  Directorate  of 
Defense  Information,  1400  Defense 
Pentagon,  Room  2E765,  Washington,  DC 
20301-1400  for  the  Pentagon 
Correspondent  records. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  media  representatives 
nominated  by  their  respective  bureaus 
to  be  members  of  the  DoD  Media  Pool. 

Pentagon  correspondents  who  may 
conduct  interviews  with  Pentagon 
executive  level  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

DoD  Media  Pool  files  consist  of 
accreditation  and  other  questionnaires 
and  forms  soliciting  the  media 
representative's  name,  age,  nationality, 
Social  Security  Number,  office  and 
home  addresses  and  phone  numbers, 
passport  information,  medical 
information,  and  person  to  be  notified 
in  an  emergency  effecting  individual. 
No  fault  ("hold  harmless")  legal 
bontracts  between  DoD  and  media 
organizations  as  well  as  no-fault  legal 
contracts  between  DoD  and  individual 
media  representatives.  Ground-rule 
agreements  between  DoD  and 
individuals  covering  personal  conduct 
before  and  during  event.  Certificates  of 
background  security  clearance. 

Pentagon  correspondent  files  consist 
of  their  photographs  and  biographies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  138,  Assistant 
Secretaries  of  Defense;  and  E.O.  9397 
.(SSN). 

PURPOSE(S): 

Media  Pnnl  Files  are  used  to  issue 
Pentagon  building  passes.  Media  Pool 
Press  Passes,  orders,  to  arrange  foreign 
country  clearances  and  visas,  and  to 
determine  individual's  suitability/ 
preparedness  for  deployment  with  the 
media  pool. 

Pentagon  correspondent  records  are 
used  by  Pentagon  executive  level 
personnel  to  provide  a  brief  summary'  of 
the  correspondent's  professional 
experience  and  background. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
computerized  electronic  records. 

retrievability: 

Paper  records  are  retrieved  by 
individual's  last  name.  Social  Security 
Number,  bureau,  or  organization. 
Electronic  records  are  retrieved  by  last 
name.  Social  Secm-ity  Number,  and/or 
news  organization. 

SAFEGUARDS: 

Records  are  accessed  by  authorized 
personnel  with  an  official  need-to-know 
who  have  been  trained  for  handling 
Privacy  Act  information.  Electronic 
records  are  accessible  only  by  the 
Directorate  of  Defense  Information 
administrative  staff. 

RETENTION  AND  DISPOSAL: 

Disposition  pending.  Until  the 
National  Archives  and  Records 
Administration  has  approved  the 
retention  and  disposition  of  these 
records,  treat  records  as  permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  DoD  Media  Pool  files:  Office  of 
the  Assistant  Secretary  of  Defense 
(Public  Affairs),  Directorate  for  plans, 
Room  2D757,  1400  Defense  Pentagon, 
Washington,  DC  20301-1400. 

FOR  PENTAGON  CORRESPONDENT  FILES: 

Deputy  Director,  Directorate  for 
Defense  Information,  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs),  1400  Defense  Pentagon,  Room 
2E765,  Washington,  DC  20301-1400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contaiaed  in  this  system  should 
address  written  inquiries  to  the 
appropriate  System  manager  above. 

The  request  should  contain 
individual's  full  name,  individual's 
Social  Security  Number,  and  bureau  or 
organization  where  employed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  appropriate  System 
manager  above. 

The  request  should  contain 
individual's  full  name,  individual's 
Social  Security  Number,  and  biu-eau  or 
organization  where  employed. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 


initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Accreditation  and  other 
questionnaires  and  forms  completed  or 
provided  by  the  individual  and 
information  provided  by  the 
individual's  employer  or  bureau: 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-18645  Filed  7-22-03;  8:45  am] 

BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Inspector  General; 
Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Inspector  General, 
DoD. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Office  of  the  Inspector 
General,  DoD,  is  amending  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  22,  2003,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Office  of 
the  Inspector  General,  Department  of 
Defense,  400  Army  Navy  Drive,  Room 
223,  Arlington,  VA  22202-4704. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Darryl  R.  Aaron  at  (703),604-9785. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Inspector  General,  DoD,  systems 
o?  records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  piuview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 


Dated:  July  16,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

CIG-11  ^     • 

SYSTEM  NAME: 

Budget  Information  Tracking  System 
(BITS)  (February  22,  1993.  58  FR' 
10213). 

Changes 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Office 
of  the  Chief  of  Staff,  Office  of  the 
Comptroller,  Office  of  the  Inspector 
General  of  the  Department  of  Defense, 
400  Army  Navy  Drive,  Arlington,  VA 
22202-4704.' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  from  entry  and  Blanket  Travel, 
employee  training.'  Move  the  records 
currently  listed  under  Purpose,  to  this 
entry.  Those  records  are  individual's 
name,  Social  Security  Number  grade/ 
rank  and  financial  transaction  document 
number'. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  'Pub.L. 
95-452,  the  Inspector  General  Act  of 
1978,  as  amended;  5  U.S.C.  301, 
Departmental  Regulations;  DoD 
7000. 14-R,  DoD  Financial  Management 
Regulation;  DoD  Directive  5106.1, 
Inspector  General  of  the  Department  of 
Defense,  Organization  and  Functions 
Guide;  OIG  DoD  Instruction  7200.1, 
Budget  and  Fund  Control;  OIG  DoD 
Instruction  7250.13,  Official 
Representation  Funds;  and  ED.  9397 
(SSN).' 

PURPOSE(S): 

Delete  entry  and  replace  with 
'Information  is  used  in  determining 
current  year  executionand  future 
budgetary  requirements  for  the  OIG  as 
follows: 

a.  Tracking  temporary  duty  travel 
costs. 

b.  Tracking  Permanent  Change  of 
Station  costs. 

c.  Maintain  spreadsheets  maintained 
by  Human  Resource  Training/purchase 
cardholders. 

d.  Tracking  cash  award  costs.' 


RETRIEVABILITY: 

Records  are  retrieved  by  the 
individual's  financial  transaction 
document  number.  A  specified  data 
element  or  a  combination  thereof 
contained  in  this  system  of  records  ate 
used  for  accessing  information. 
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RETENTION  AND 

Delete  entry 
'Records  are 
fiscal  year.  Destroy 
months  after 


OSPOSAL: 

and  replace  with 
mlaintained  for  current 
6  years  and  3 
close  of  the  fiscal  year.' 


de( 


CIG-11 
SYSTEM  NAME: 

Budget  Information  Tracking  System 
(BITS). 


SYSTEM  LOCATJOft 

Office  of  die 
the  Comptrolle 
General  of  the 
400  Army  Nav^ 
22202-4704 


Chief  of  Staff,  Office  of 
,  Office  of  the  Inspector 

Department  of  Defense, 
Drive,  Arlington,  VA 


CATEGORIES  OF  irfXVIDUALS  COVERED  BY  THE 
SYSTEM: 


eijs 


All  Office  of 
(OIG)  employ 
Travel,  Permarient 
Awards,  and  T  aining 


the  Inspector  General 
who  participate  in  OIG 
Change  of  Station, 


CATEGORIES  OF  R|CORDS  IN  THE  SYSTEM 

Individual's 
Niunber,  grade 
transaction  dodument 
cost  records  of  the 
have  been  appioved 
Duty;  Permaneit 
(PCS);  and  an 


[lame.  Social  Security 
and  or  rank,  financial 
number,  and  the 
OIG  employees  who 
for  Temporary 
Change  of  Station 
ployee  cash  award. 


em 


AUTHORITY  FOR  M,  UNTENANCE  OF  THE  SYSTEM: 


95-41  i2 


Pub.  L 
Actof  1978,  as 
Departmental 
R,  DoD  Financ^l 
Regidation; 
Inspector  General 
Defense,  Organ  ization 
Guide;  OIG 
Budget  and 
Instruction 
Representation 
(SSN) 


Do) 
Fuid 

7250 


PURPOSE(S): 
Information 


the  Inspector  General 
amended;  5  U.S.C.  301, 
I^egulations;  DoD  7000.14- 
Management 
Directive  5106.1, 
of  the  Department  of 
and  Functions 
Instruction  7200.1, 
Control;  OIG  DoD 
.13,  Official 
Funds;  and  E.O.  9397 


]  s  used  in  determining 
ex  jcution  and  future 
requ  rements  for  the  OIG  as 


current  year 

budgetary 

follows: 

a.  Tracking 
costs. 

b.  Tracking 
Station  costs. 

c.  Maintain 
by  Human  Resi^urces 
cardholders. 

d.  Tracking  cjash  award  costs 


ti  imporary  duty  travel 

F  ermanent  Change  of 

spreadsheets  maintained 
Training/purchase 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF'sUCH  USES: 

In  addition  to  those  disclosures 
generally  perm  tted  under  5  U.S.C. 
552a(b)  of  the  I  rivacy  Act,  these  records 


or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OIG's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  or 
binders  and  on  electronic  storage  media 
or  a  combination  thereof. 

retrievabiuty: 

Records  are  retrieved  by  the 
individual's  financial  transaction 
document  number.  A  specified  data 
element  or  a  combination  thereof 
contained  in  this  system  of  records  are 
used  for  accessing  information. 

SAFEGUARDS: 

Access  to  the  system  is  protected/ 
restricted  through  the  use  of  assigned 
user  identification/passwords  for  entry 
into  system  modules. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  current 
fiscal  year.  Destroy  6  years  and  3 
months  after  the  close  of  the  fiscal  year. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Comptroller,  Office  of  the  Chief  of 
Staff,  Office  of  the  Inspector  General  of 
the  Department  of  Defense,  400  Army 
Navy  Drive,  Arlington,  VA  22202-4704. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  ofxtecords  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act/Privacy  Act 
Office,  400  Army  Navy  Drive,  Arlington, 
VA  22202-4704. 

The  request  should  contain  the  full 
name,  address,  and  Social  Security 
Number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief,  Freedom 
of  Information  Act/Privacy  Act  Office, 
400  Army  Navy  Drive,  Arlington,  VA 
22202-4704. 

The  request  should  contain  the  full 
name,  address,  and  Social  Security 
Number  of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 


are  published  in  32  CFR  part  312  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES 

Data  maintained  in  the  system  is 
obtained  directly  from  the  individual  on 
the  following  forms: 

a.  Request  to  Temporary  Duty  Travel 
Form,  provided  to  the  Travel  Section 
with  information  obtained  from  the 
individual  traveler; 

b.  Request  for  Permanent  Change  of 
Station  Form,  provided  by  the  Personnel 
and  Security  Directorate  and  Travel 
Section  with  information  obtained  from 
the  individual; 

c.  Request  for  Training  Form, 
provided  by  the  Training  Officer  within 
each  segment  of  the  Office  of  the 
Assistant  Inspector  General  with 
information  obtained  from  the 
individual;  and 

d.  Incentive  Awards  Nomination  and 
Action  Form,  provided  by  the  Personnel 
and  Security  Directorate  with 
information  obtained  from  an 
individual's  supervisor  and  personnel 
records.  To  the  extent  that  a  follow-up 
to  resolve  discrepancies  is  required, 
information  is  collected  directly  from 
the  individual  or  the  appropriate  office 
within  the  Office  of  the  Inspector 
General  on  Department  of  Defense  (DD) 
Forms  1610  and  1614,  Standard  Form 
182,  and  IG  Form  1400.430-3. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-18648  Filed  7-22-03;  8:45  am] 

BILLING  CODE  5001-OS-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  one  system  of  records         * 
notice  in  its  existing  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  22,  2003  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Department  of  the  Army, 
Freedom  of  Information/Privacy  Act 
Office,  U.S.  Army  Records  Management 
and  Declassification  Agency,  ATTN: 
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TAPC-PDD-FP,  7798  Cissna  Road, 
Suite  205,  Springfield,  VA  22153-3166. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-7137/DSN 
656-7137. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Datfid:  July  IB,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

AAFES  0410.01 

SYSTEM  NAME: 


Employee  Travel  Files  (August  9, 
1996,  61  FR  41580). 

Changes 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  locked  filing  cabinets  and  on 
electronic  storage  media.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Paper 
records  are  destroyed  after  imaging  and 
imaged  documents  are  maintained  for  7 
years.' 


AAFES  0410.01 

SYSTEM  NAME: 

Employee  Travel  Files. 

SYSTEM  LOCATION: 

Headquarters,  Army  and  AirTorce 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas,  TX  75236- 
1598;  Commander,  AAFES  Europe,  Unit 
24580,  APO  AE  09245-4580; 
Commander,  AAFES  Pacific  Rim 
Region,  Unit  35163,  APO  AP  96378- 
5163;  and  Base  on  post  exchange  within 
the  AAFES  system.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Army  and  Air  Force 
Exchange  Service  (AAFES)  authorized 
to  perform  official  travel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  pertaining  to  travel  of 
persons  on  official  Government 
business,  and/or  their  dependents, 
including  but  not  limited  to  travel 
assignment  orders,  authorized  leave  en 
route,  availability  of  quarters  and/or 
shipment  of  household  goods  and 
personal  effects,  application  for 
passport/visas;  security  clearance;  travel 
expense  vouchers;  and  similar  related 
documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army 
and  8013;  Army  Regulation  215-1,  The 
Administration  of  Morale,  Welfare,  and 
Recreation  Activities  and  Non- 
appropriated Fund  Instrumentalities; 
Army  Regulation  60-20,  Army  and  Air 
Force  Exchange  Service  Operating 
Policies;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  process  official  travel  requests  for 
military  and  civilian  employees  of  the 
Army  and  Air  Force  Exchange  Service; 
to  determine  eligibility  of  individual's 
dependents  to  travel;  to  obtain 
necessar}'  clearance  where  foreign  travel 
is  involved,  including  assisting 
individual  in  applying  for  passports  and 
visas  and  counseling  where  proposed 
travel  involves  visiting/transiting 
communist  countries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

Information  may  be  disclosed  to 
attache  or  law  enforcement  authorities 
of  foreign  countries. 

To  the  U.S.  Department  of  Justice  or 
Department  of  Defense  legal/ 
intelligence/investigative  agencies  for 
security,  investigative,  intelligence,  and/ 
or  counterintelligence  operations. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  filing  cabinets 
and  on  electronic  storage  media. 

retrievability: 

By  employee's  surname. 

SAFEGUARDS: 

Information  is  accessed  only  by 
designated  individuals  having  official 
need  therefore  in  the  performance  of 
iheir  duties. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  destroyed  after 
imaging  and  imaged  documents  are 
maintained  for  7  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard.  Dallas.  TX  75236- 
1598. 

NOTIFICATION  PROCEDURE:      - 

Individuals  seeking  to  determine- 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service.  ATTN:  Director, 
Administrative  Services  Division,  3911 
S.  Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

Individual  should  provide  full  name. 
Social  Security  Number,  current  address 
and  telephone  number,  details  of  travel 
authorization/clearance  documents 
sought,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN: 
Director,  Administrative  Services 
Division,  3911  S.  Walton  Walker 
Boulevard,  Dallas.  TX  75236-1598. 

Individual  should  provide  full  name. 
Social  Security  Number,  current  address 
and.  telephone  number,  details  of  travel 
authorization/clearance  documents 
sought,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  official  travel 
orders,  travel  expense  vouchers,  receipts 
and  similar  relevant  documents. 
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EXEMPTIONS 

None. 
[FR  Doc.  0.3-186 
BILUNG  CODE  S001-  0»-U 


FOR  THE  SYSTEM: 

7  Filed  7-22-03;  8:45  am] 


DEPARTMENT]  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defen;  e  Logistics  Agency,  DoD. 


action:  Notice 
records. 


;o  add  a  system  of 


Pri 
a 


summary:  The 
proposes  to  ad( 
notice  to  its  in\  entory 
subject  to  the 
U.S.C.  552a).  a 
DATES:  This  action 
without  hirthei 
2003  unless  co 
would  result  in 
determination 


)efense  Logistics  Agency 
a  system  of  records 

of  record  systems 
vacy  Act  of  1974  (5 
amended. 

will  be  effective 
notice  on  August  22, 
^ments  are  received  that 
a  contrarv 


Sei  d 


ADDRESSES: 

Privacy  Act  Of$ 

Defense 

B. 8725  John 

2533.  Fort  Belv 


comments  to  the 
cer,  Headquarters, 
Logistifcs  Agency,  ATTN:  DSS- 
Cingman  Road,  Suite 
or.  VA  22060-6221. 


FOR  FURTHER 

Susan  Salus  at 


ar ! 


SUPPLEMENTARY 
Defense  Logisti 
systems  of 
Act  of  1974(5 
have  been 
Register  and 
address  above. 
The  proposec 
required  by  5 
Privacy  Act  of 
submitted  on 
Committee  on 
Senate  Commit 
Affairs,  and  the 
and  Budget 
paragraph  4c  o 
Circular  No.  A- 
Responsibilitiei 
Records  About 
February  8, 
FR  6427). 


19S5 


Ms. 


INf  ORMATION  CONTACT: 
703) 767-6183. 
INFORMATION:  The 
:s  Agency  notices  for 
records  subject  to  the  Privacy 
.S.C.  552a),  as  amended, 
publ  shed  in  the  Federal 
available  from  the 


L.S.I 


Jil 


system  report,  as 
.C.  552a(r)ofthe 
974,  as  amended,  was 
V  9,  2003,  to  the  House 
(government  Reform,  the 
ee  on  Governmental 
Office  of  Management 
(OMiB)  pursuant  to 
1  Appendix  I  to  0MB 
130,  'Federal  Agency 
for  Maintaining 
ndividuals,'  dated 
(February  20, 1996.  61 


2003. 


iigs. 


Registar  Liaison 
of  Defense. 


Dated:  July  15 

Patricia  L.  Toppi 

Alternate  OSD  Ff^eral 
Officer,  Departnu  nt 

S700.20 

SYSTEM  NAME: 

Passport.  Visi  i,  and  Country  Clearance 
Files. 

SYSTEM  LOCATION: 

Records  are  li  icated  at  the  offices  of 
authorized  pass  port  agents  at 


Headquarters,  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road,  Stop  6220, 
Fort  Belvoir,  VA  22060-6221,  and  DLA 
field  units.  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Defense  Logistics  Agency  (DLA) 
civilian  employees,  military  members, 
and  other  individuals  who  travel  to 
overseas  locations  under  DLA 
sponsorship. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  include  name;  Social 
Security  Number:  nationality;  date  and 
place  of  birth:  security  clearance;  travel 
itinerary;  and  applications  for  passports, 
visas,  and  theater  and  country' 
clearances,  including  supporting 
documentation. 

AUTHORfFY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  5702  et  seq.. 
Travel,  Transportation  and  Subsistence; 
10  U.S.C.  136,  Under  Secretary  of 
Defense  for  Personnel  and  Readiness;  22 
U.S.C,  Chapter  4,  Passports;  DoD 
Regulation  1000.21,  Passport  and  Visa 
Application  Procedures;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Information  is  being  collected  and 
maintained  to  comply  with 
requirements  to  gain  clearances  and 
approvals  to  travel  to,  or  within,  foreign 
countries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government  for 
purposes  of  securing  passports  or  other 
required  clearances. 

To  Foreign  embassies,  legations,  and 
consular  offices  where  visas  or  country 
entrance  clearances  are  required. 

To  commercial  carriers  providing 
transportation  to  individuals  whose 
applications  are  processed  through  this 
system  of  records. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
electronic  format. 

RETRIEVABILrrY: 

Records  are  retrieved  by  name.  Social 
Security  Number,  passport,  or  clearance 
request  number. 

SAFEGUARDS: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  by  the  use  of  locks, 
guards,  and  administrative  procedures. 
Access  to  personal  information  is 
limited  to  those  who  require  the  records 
in  the  performance  of  their  official 
duties.  Access  to  personal  information 
is  further  restricted  by  the  use  of 
passwords,  which  are  changed 
periodically.  Records  are  secured  in 
locked  or  guarded  buildings,  locked 
offices,  or  locked  cabinets  during  non- 
duty  hours. 

RETENTION  AND  DISPOSAL: 

Application  files  and  related  papers 
are  destroyed  when  3  years  old  or  upon 
separation  of  the  bearer,  whichever  is 
sooner.  Official  passports  are  returned 
to  the  Department  of  State  upon 
expiration  or  upon  separation  of  the 
employee. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director,  DLA  Support  Services, 
Business  Management  Office, 
Headquarters.  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road,  Stop  6220^ 
Fort  Belvoir,  VA  22060-6221,  and  the 
heads  of  DLA  field  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  DSS-B,  8725  John  J.  Kingman 
Road.  Stop  6220.  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
of  the  particular  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Individuals  must  supply  the  name  of 
the  DLA  facility  or  activity  where 
employed  at  the  time  the  papers  were 
created  or  processed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  . 
information  about  themselves  contained 
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in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  Defense  Logistics  Agency, 
ATTN:  DSS-B,  8725  John  J.  Kingman 
Road,  Stop  6220,  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
of  the  particular  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Individuals  must  supply  the  name  of 
the  DLA  facility  or  activity  where 
employed  at  the  time  the  papers  were 
created  or  processed. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DSS-B,  8725  John  J.  Kingman 
Road,  Stop  6220,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  individual; 
existing  files;  the  State  Department  and 
other  agencies  of  the  Executive  Branch, 
including  agency  components;  foreign 
embassies,  legations,  and  consular 
offices;  and  transportation  carriers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-18646  Filed  7-22-03;  8:45  am] 

BILLING  CODE  S001-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License;  Phase  IV 
Engineering,  Inc. 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  Phase 
IV  Engineering,  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license,  with  exclusive  fields  of  use  in 
commercial  transportation  and  logistics, 
law  enforcement,  private  security, 
highway  and  road  safety,  facility  HVAC, 
in  the  United  States  to  practice  the 
Government-pwned  invention,  U.S. 
Patent  Application  Serial  Number  10/ 
021,700  entitled  "Micromechanical 
Shock  Sensor." 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  August 
8,  2003. 


ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center,  Code  OC4,  101 
Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T. 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301)  744-6111. 

Dated:  July  10,  2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

[FR  Dor.  03-18683  Filed  7-22-03;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License;  Unique 
Technologies,  Inc. 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  Unique 
Technologies,  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license,  with  exclusive  fields  of  use  in 
law  enforcement,  private  security,  and 
entertainment,  in  the  United  States  to 
practice  the  Government-owned 
invention,  U.S.  Patent  Application 
Serial  Number  10/318,672  entitled 
"Non-Lethal  Flash  Grenade." 

DATES:  Anyone  wishing  to  object' to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  August 
8,  2003. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center,  Code  OC4.  101 
Strauss  Avenue,  Indian  Head.  AID 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  VVarfare 
Center  Indian  Head  Division,  Code  05T. 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301)  744-6111. 

Dated:  July  10.2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

[FR  Doc.  0.3-18684  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  SBIO-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulator}' 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
22, 2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  July  18,  2003. 

Angela  C.  Arrington,  - 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information, 
Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension. 
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Title:  National  Student  Loan  Data 
System  (NSLD;  1). 

Frequency:  C  n  occasion.  Weekly, 
Monthly,  Quarl  erly. 

Affected  Pub  ic:  Businesses  or  other 
for-profit;  Not-I  or-profit  institutions; 
State,  local  or  fribal  Gov't,  SEAs  or 
LEAs. 

Reporting  an  i  Recordkeeping  Hour 
Burden: 

Responses!  29,952. 
Burden  Koirs:  179.712. 


Abstract:  Thf 


U.S.  Department  of 


Education  coUe  cts  d^ta  from 
postsecondary  ;  ichools  and  guaranty 
agencies  about  Federal  Perkins  loans. 
Federal  family  education  loans,  and 
William  D.  Fori  direct  student  loans  to 
be  used  to  detei  mine  eligibility  for  Title 
IV  student  fmai  icial  aid. 

Requests  for  copies  of  the  submission 
for  OMB  reviev  ;  comment  request  may 
be  accessed  froi  n  http:// 
edicsweb.ed.go  '.  by  selecting  the 
"Browse  Pendii  ig  Collections"  link  and 
by  clicking  on  link  number  2311.  When 
you  access  the  i  nformation  collection, 
click  on  "Dowrload  Attachments"  to 
view.  Written  n  (quests  for  information 
should  be  addn  ssed  to  Vivian  Reese, 
Department  of  1  iducation,  400  Marj'land 
Avenue,  SW..  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  o  the  e-mail  address 
Vivan.Reese@e(  f.gov.  Requests  may  also 
be  electronical!  '  mailed  to  the  internet 
address  OCIO_.  \lMG@eH.go\'  or  faxed  to 
202-708-9346.  Please  specif\'  the 
complete  title  a  "  the  information 
collection  whei  making  your  request. 

Comments  re  jarding  burden  and/or 
the  collection  a  :tivity  requirements 
should  be  direc  :ed  to  Joseph  Schubart  at 
his  e-mail  addn  iss  loe.Schubart@ed.gov. 
Individuals  vvh  )  use  a 
telecommunica  ions  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (MRS)  at  1-800-877- 
8339. 


[FR  Dm..  03-187(t) 

BILLING  CODE  40OO-|l 


Filed  7-22-03;  8:45  ami 
-p 


DEPARTMENT  |0F  ENERGY 

I 
Federal  Energy  Regulatory 
Commission 


[Project  No.  2061 


g|-007 


Arizona] 


Childs-lrvlng  Hydroelectric  Project; 
Notice  of  Telephone  Conference 

luly  17.2003. 
a.  Date  and  1\me  of  Telephone 


?ust  7.  2003,  at  2  p.m. 


Conference:  An 
EST 

b.  FERC  Con^ct:  Frank  Winchell  at 
(202) 502-6104 


c.  Purpose  of  the  Telephone 
Conference:  The  Federal  Energy 
Regulatory  Commission,  Advisory 
Council  on  Historic  Preservation, 
Arizona  State  Historic  Preservation 
Office,  USDA  Forest  Service,  Yavapai- 
Apache,  Hopi  Tribe,  and  the  Arizona 
Public  Service  Company  intend  to 
discuss  the  Final  Memorandum  of 
Agreement  and  Associated  Revised 
Historic  Properties  Management  Plan 
Involving  the  Childs-Irving 
Hydroelectric  Project. 

d.  If  you  want  to  participate  by 
telephone,  please  contact  Frank 
Winchell  at  the  number  listed  above  no 
laterthan  July  31,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-18775  Filed  7-22-03;  8:45  ami 

BILLING  CODE  e717-<)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 06-000,  et  al.] 

Mobile  Energy  Services  Company. 
LLC,  et  al.;  Electric  Rate  and  Corporate 
Filings 

July  17,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Mobile  Energy  Services  Company, 
LLC 

[Docket  No.  EC03-1 06-000  Mobile  Energy 
Sonices  Holdings.  Inc.] 

Take  notice  that  on  July  11,  2003, 
Mobile  Energy  Services  Company,  LLC 
and  Mobile  Energy  Ser\'ices  Holdings, 
Inc.  (jointly  the  Applicants)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  authorization  of  the 
disposition  of  jurisdictional  facilities  to 
certain  creditors  under  a  proposed  plan 
of  reorganization  in  connection  with 
bankruptcy  proceedings,  pursuant  to 
Section  203  of  the  Federal  Power  Act, 
16  U.S.C.  824(b)(^002),  and  a  request  for 
expedited  approval  and  waiver  of 
various  provisions  of  the  regulations. 

Comment  Date:  August  1,  2003. 

2.  UNS  Electric,  Inc. 

IDocket  No.  ER03-1064-000| 

Take  notice  that  on  July  14,  2003, 
UNS  Electric.  Inc.  (UNS  Electric)  filed 
an  application  requesting  acceptance  of 
(1)  The  Open  Access  Transmission 
Tariff  of  UNS  Electric,  Inc.;  (2)  a  Non- 
firm  Interchange  Agreement  between 


UNS  Electric,  Inc.  and  Aha  Macav 
Power  Service;  (3)  an  Interchange 
Agreement  between  El  Paso  Electric 
Company  and  UNS  Electric,  Inc.;  and  (4) 
an  Interconnection  Agreement  between 
Nevada  Power  Company  and  UNS 
Electric,  Inc.  UNS  Electric  states  that  the 
tariff  and  agreements  will  be  transferred 
to  UNS  Electric  as  a  result  of  the 
Commission-approved  transfer  of 
certain  electric  assets  from  Citizens 
Communications  Company  to 
UniSource  Energy  Corporation,  UNS 
Electrics  corporate  parent.  See  Tucson 
Elec.  Power  Co..  103  FERC  H  62,100. 
Comment  Date:  August  4;  2003. 

3.  Cleco  Power  LLC 

[Docket  No.  ER03-1 065-000] 

Take  notice  that  on  July  14,  2003, 
Cleco  Power  LLC  tendered  for  filing  a 
Second  Revised  Service  Agreement  No. 
66,  under  FERC  Electric  Tariff  Original 
Volume  No.  1.  Cleco  Power  LLC  states 
that  the  filing  reflects  revisions  to  the 
agreement  made  in  section  1.3, 
Commercial  Operation  Date.  Cleco 
Power  LLC  also  states  that  the  original 
Commercial  Operation  Date  of 
November  1,  2004  has  been  revised  to 
reflect  a  later  date  of  June  1.  2005. 

Comment  Date:  August  4,  2003. 

4.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER03-1066-000] 

Take  notice  that  on  July  14,  2003,  The 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  an 
Amendment  to  Interconnection 
Agreement  with  DPL  Energy,  LLC. 

Comment  Date:  August  4,  2003. 

5.  Santa  Rosa  Energy  LLC 

[Docket  No.  ER03-1 067-000] 
Take  notice  that  on  July  14,  2003, 

Santa  Rosa  Energy  LLC  filed  a  Notice  of 

Cancellation  of  its  Rate  Schedule  FERC 

No.  1. 
Comment  Date:  August  4,  2003. 

6.  Cinergy  Services,  Inc. 

[Docket  No.  ER03-1068-O0l)| 

Take  notice  that  on  July  14.  2003, 
Cinergy  Services.  Inc.,  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E),  tendered  for  filing  a  Notice  of 
Cancellation  of  CG&E's  FERC  Electric 
Tariff.  First  Revised  Volume  No.  1,  Rate 
WH-1,  Rate  Schedule  No.  4. 
Comment  Date:  August  4,  2003. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  ERO.3-1 069-000] 

Take  notice  that  on  July  14,  2003, 
Cinergy  Services,  Inc.,  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E),  tendered  for  filing  a  Notice  of 
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Cancellation  of  CG&E's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1,  Rate 
WS-P,  Rate  Schedule  No.  5. 
Comment  Date:  August  4,  2003. 

8.  Cinergy  Services,  Inc. 

[Docket  No.  ER03-1070-000[ 

Take  notice  that  on  July  14,  2003, 
Cinergy  Services,  Inc.,  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E),  tendered  for  filing  a  Notice  of 
Cancellation  of  CG&E's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1,  Rate 
WS-S,  Rate  Schedule  No.  6. 

Comment  Date:  August  4,  2003. 

9.  Cinergy  Services,  Inc. 

[Docket  No.  ER03-1071-O001 

Take  notice  that  on  July  14,  2003. 
Cinergy  Services,  Inc.,  on  behalf  of  The 
Union  Light,  Heat  and  Power  Company 
(ULH&P),  tendered  for  filing  a  Notice  of 
Cancellation  of  ULH&P's  FERC  Electric 
Tariff,  Original  Volume  No.  1,  Rate  WS- 
S,  Rate  Schedule  No.  4 

Comment  Date:  August  4,  2003. 

10.  New  England  Power  Pool 

[Docket  No.  ER03-1072-O0O] 

Take  notice  that  on  July  15,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
submitted  the  Ninety-Eighth  Agreement 
Amending  New  England  Power  Pool 
Agreement,  which  modifies 
Attachments  L,  N,  and  O  of  the  Restated 
NEPOOL  Open  Access  Transmission 
Tariff  (the  NEPOOL  TariffJ,  the 
Financial  Assurance  Policy  for  NEPOOL 
Members,  the  NEPOOL  Billing  Policy, 
and  the  Financial  Assurance  Policy  for 
Non-Participant  Financial  Transmission 
Rights  Customers  and  Non-Participant 
Demand  Response  Providers 
(collectively,  the  Policies).  NEPOOL 
states  that  the  changes  to  the  Policies  (i) 
Change  the  timing  of  suspension  of  a 
Non-Municipal  Participant  that  fails  to 
provide  adequate  financial  assurance; 
and  (ii)  change  the  Policies  so  that  the 
suspension  provisions  more  precisely 
reflect  how  the  NEPOOL  Markets 
operate  under  Standard  Market  Design 
in  New  England.  A  September  15,  2003 
effective  date  is  requested  for  these 
changes. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants,  Non-Participant 
Transmission  Customers  and  the  New 
England  state  governors  and  regulatory 
commissions. 

Comment  Date:  August  5,  2003. 

11.  Florida  Power  &  Light  Company 

[Docket  Nos.  ER03-1 074-000] 

Take  notice  that  on  July  15,  2003, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 


Commission  the  First  Revised  Rate 
Schedule  No.  23,  which  is  the  Contract 
for  Interchange  Service  between  FPL 
and  Tampa  Electric  Corporation  (Tampa 
Electric). 

FPL  states  that  a  copy  of  this  filing 
has  been  served  on  Tampa  Electric  and 
the  Florida  Public  Service  Commission. 

Comment  Date:  August  5,  2003. 

12.  Cinergy  Services,  Inc. 

[Docket  No.  ER03-1075-O00I 

Take  notice  that  on  July  14,  2003, 
Cinergy  Services,  Inc.,  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E),  tendered  for  filing  a  Notice  of 
Cancellation  of  CG&E's  F.E.R.C.  Electric 
Tariff.  First  Revised  Volume  No.  1. 
Rider  F.  Rate  Schedule  No.  7A. 

Comment  Date:  August  4,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
ponsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18772  Filed  7-22-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 07-000,  et  al.] 

Northern  Electric  Power  Co.  L.P.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

luly  16.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Northern  Electric  Power  Co.,  L.P., 
Adirondack  Hydro-Fourth  Branch  LLC, 
NYSD  Limited  Partnership.  Sissonville 
Limited  Partnership  and  Warrensburg 
Hydro  Power  Limited  Partnership 

(Docket  No.  EC03-107-000| 

Take  notice  that  on  July  11,  2003, 
Black  Hills  Generation.  Inc.  (Black  Hills 
Generation),  on  behalf  of  certain  of  its 
subsidiaries  and  affiliates,  together  with 
Hamptons  Power  LLC  (Hamptons),  as 
sellers  (collectively.  Sellers),  and  BPIF 
LLC  and  Boralex  New  York  Inc. 
(collectively.  Buyers),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  requesting 
authorization  from  the  Federal  Energy 
Regulatory  Commission  for  Sellers  to 
transfer  to  Buyers  their  interests  in 
Northern  Electric  Power  Co.,  L.P., 
Adirondack  Hydro-Foiu-th  Branch  LLC, 
NYSD  Limited  Partnership,  Sissonville 
Limited  Partnership,  and  Warrensburg 
Hydro  Power  Limited  Partnership. 

Comment  Date:  August  1,  2003. 

2.  Calpine  Newark,  LLC 

[Docket  No.  EG03-82-0001 

Take  notice  that  on  July  14,  2003, 
Calpine  Newark,  LLC  (Calpine  Newark), 
c/o  Calpine  Corporation  Eastern  Region 
Office,  The  Pilot  House.  2nd  Floor, 
Lewis  Wharf,  Boston,  MA  02110,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commissions 
regulations. 

Calpine  Newark  states  that  it  is  a 
Delaware  limited  liability  company  and 
a  wholly  owned  subsidiary  of  Calpine 
Cogeneration  Corporation.  Calpine 
Newark  further  states  that  it  owns  a  52 
MW  cogeneration  facility  located  in 
Newark,  New  Jersey  and  sells  the  output 
of  the  facility  at  wholesale. 

Newark  states  that  copies  of  the 
application  were  served  upon  the 
Securities  and  Exchange  Commission, 
New  Jersey  Board  of  Public  Utilities, 


Colorado  Publ  ic 
Kansas  Corpoi  ation 
Michigan  Pub 
Minnesota  Pu 
New  Mexico 
Commission, 
Service  Commlission 
Corporation  C  imm 
Public  Utilitie  i 
Public  Utility 
Public  Service 
Wyoming  Pub 
Comment 


Utilities  Commission, 
Commission, 
ic  Service  Commission, 
lie  Utilities  Commission, 
Ilublic  Regulation 
Ijlorth  Dakota  Public 
Oklahoma 
ission.  South  Dakota 
Commission,  Texas 
Commission,  Wisconsin 
Commission,  and 
ic  Service  Commission. 
•August  6,  2003. 


D(  ite: 

3.  Idaho  Fowef  Company 

[Docket  Nos.  ER|)3-487-O03  and  ER03-488- 
003] 

Take  notice 
Idaho  Power 
filing  in  comp 
Commission's 
102  FERC  "D  61 
ER03-487-002 
002. Comment 


hat  on  July  11.  2003, 
C  ompany  submitted  a 
iance  with  the 
March  31,  2003  Order, 
,351  in  Docket  Nos. 
and  ER03-488- 
Dofe;  August  1,  2003. 


4.  Sierra  Pacif  c  Industries 


ERO  3-860-0021 


Energy 


El  jctric ' 
1) 
basi  >d 
Commiss 
shoi  tened 


(Docket  No 

Take  notice 
Sierra  Pacific 
the  Federal 
Commission  a 
21  application 
tariff  (FERC 
Volume  No. 
for  market 
35  of  the 
requests  a 
this  errata.  SP 
purpose  of  the 
the  creation  of 
Pacific  Energy 
undertake 
the  authority 
application. 

SPE  states 
market-based 
the  waiver  of 
generally 
SPI  also  states 
corporation. 

Comment 


ni 


power 


5.  Tri-State  Po  wer,  LLC 


ER0  3 


6.  Gulf  Power 

[Docket  No.  ERO^ 

Take  notice 
Power  Comp 


hat  on  July  11,  2003, 
dustries  (SPI),  filed  with 
Regulatory 
second  errata  to  its  May 
for  approval  of  its  initial 

Tariff  Original 
and  for  blanket  approval 
rates  pursuant  to  part 
ion's  regulations.  SPI 
notice  period  for 
also  states  that  the 
second  errata  is  to  reflect 
a  subsidiary.  Sierra 
LLC,  (SPE)  that  will 

marketing  pursuant  to 
quested  in  this 


ti  at  it  seeks  blanket 
I  ate  authority  as  well  as 
t  lose  Commission  rules 
gram  ed  to  power  marketers, 
that  it  is  a  California 


Dufe;  July  25,2003. 


[Docket  No. 

Take  notice 
State  Power,  L 
Notice  of  Cane  sllat 
contracts  in  ac  :ordance 
35.15"  and  the 
Authorizing 
Jurisdictional 
2003. 

Comment  Dkte:  July  31,  2003 


1056-0001 
hat  on  July  10,  2003,  Tri- 
X  tendered  for  filing  a 
ion  of  its  power  sales 
with  18  CFR 
Commission's  Order 
D  sposition  of 

acilities  issued  June  12, 


[Company 


-1059-0001 

baton  July  11,  2003, 
filed  a  Notice  of 


Gulf 


ai  y 


Cancellation  of  the  portions  of  the 
Interconnection  Agreement  dated 
August  1,  1985  between  Alabama 
Electric  Cooperative,  Inc.  and  Gulf 
Power  Company  (Gulf  Power 
Company's  Rate  Schedule  FERC  No.  82) 
that  pertain  to  the  supply  of  emergency 
service.  Gulf  Power  Company  states  that 
this  cancellation  was  made  pursuant  to 
a  bilateral  amendment  to  the 
Interconnection  Agreement. 
Comment  Date:  August  1,  2003. 

7.  Carolina  Power  &  Light  Company 

[Docket  No.  ER03-1 060-000) 

Take  notice  that  on  July  11,  2003, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  Notice  of 
Termination  of  a  Facility 
Interconnection  and  Operating 
Agreement  (lOA)  between  CP&L  and 
Dominion  Person,  Inc.  (Dominion). 
CP&L  states  that  termination  of  the  lOA 
has  been  nvutually  agreed  to  by  CP&L 
and  Dominion. 

Comment  Date:  August  1,  2003. 

8.  P[M  Interconnection,  L.L.C. 

[Docket  No.  ER03-1061-O00] 

Take  notice  that  on  July  11,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  three  interim  interconnection 
service  agreements  (Interim  ISAs) 
between  PJM  and  Conectiv  Delmarva 
Generation,  Inc.,  Armstrong  Energy 
Limited  Partnership,  L.L.L.P.,  and 
Handsome  Lake  Energy  L.L.C.  and  three 
notices  of  cancellation  of  certain  Interim 
ISAs  that  have  been  superseded. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties  to  the 
agreements.  PJM  states  that  copies  of 
this  filing  were  served  upon  the  parties 
to  the  agreements  and  the  state 
regulatory  commissions  within  the  PJM 
region. 

Comment  Date:  August  1,  2003. 

9.  Citadel  Energy  Products  LLC 

[Docket  No.  ER03-1062-O00! 

Take  notice  that  on  July  11,  2003, 
Citadel  Energy  Products  LLC  (CEP)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
amendment  to  the  Western  Systems 
Power  Pool  (WSPP)  Agreement.  CEP 
states  that  this  amendment  revises  the 
WSPP  Agreement  to  list  CEP  as  a 
member  of  the  WSPP.  CEP  requests  that 
the  Commission  allow  the  amendment 
to  become  effective  July  11,  2003. 

CEP  states  that  a  copy  of  this  filing 
has  been  served  upon  Michael  Small, 
General  Counsel  to  the  Western  Systems 
Power  Pool;  Steve  Norris,  Arizona 
Public  Service  Company;  Ricky  Bittle, 


Chair  of  the  WSPP  Executive 
Committee;  and  Bobby  J.  Campo,  Chair 
of  the  WSPP  Operating  Committee. 
CommenfDafe;  August  1,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p^y 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18773  Filed  7-22-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  . 

[Project  No.  12423-000  Idaho] 

American  Falls  Reservoir  District  No. 
2,  Big  Wood  Canal  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

July  17.  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energy 
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Projects  has  reviewed  the  application 
for  license  for  the  Lateral  993 
Hydroelectric  Project  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  project.  The  project  is  located  at  the 
juncture  of  the  993  Lateral  and  North 
Gooding  Main  Canal,  Boise  Meridian,  20 
miles  northwest  of  the  Town  of 
Shoshone,  Lincoln  County,  Idaho.  The 
initial  diversion  is  the  Milner  Dam  on 
the  Snake  River.  The  North  Gooding 
Main  Canal  is  part  of  a  U.S.  Bureau  of 
Land  Management  (BLM)  project.  The 
project  would  occupy  17  acres  of 
Federal  land  managed  by  the  BLM. 

The  EA  contains  the  Staffs  analysis  of 
the  potential  environmental  impacts  of 
the  project  and  concludes  that  licensing 
the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  EA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  EA  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov ,  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659. 

For  further  information,  contact 
Allison  Arnold  at  (202)  502-6346. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18774  Filed  7-22-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory   - 
Commission 

Notice  of  Meeting,  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  List  of  Persons  to  Attend 

July  17,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  July  24,  2003,  9:30  a.m. 
PLACE:  Room  3M  4A/B,  888  First  Street, 
NE.,  Washington,  DC  20426. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Magalie  R.  Salas,  Secretary';  Telephone 
(202) 502-8400. 

Chairman  Wood  and  Commissioners 
Massey  and  Brownell  voted  to  hold  a 
closed  meeting  on  July  24,  2003.  The 
certification  of  the  General  Counsel 
explaining  the  action  closing  the 
meeting  is  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE.. 
Washington.  DC  20426. 

The  Chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  ft'om  the 
Commission's  program  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18783  Filed  7-18-03;  5:11  pml 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Sunshine  Act;  Notice 

July  16,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409),  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  July  23.  2003,  10  a.m. 
PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

•Note— 'Items  listed  on  the  Agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Magalie  R.  Salas,  Secretary,  telephone 
(202)  502-8400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  502-8627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  Agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

836th— Meeting  July  23,  2003,  Regular 
Meeting,  10  a.m. 

ADMINISTRA-nVE  AGENDA 

A-1. 
DOCKET#  AD02-1,  000.  Agency 
Administrative  Matters 


A-2. 
DOCKET*  AD02-7.  000.  Customer  Matters. 
Reliability,  Security  and  Market 
Operations 
A-3. 

Western  Energy  Infrastructure  Conference 

MARKETS,  TARIFFS  AND  RATES- 
ELECTRIC 

E-1. 
DOCKET*  RM02-1.  000,  Standardization 
of  Generator  Interconnection  Agreements 
and  Procedures 
E-2. 
DOCKET*  RM02-12,  000,  Standardization 
of  Small  Generator  Interconnection 
Agreements  and  Procedures 
E-3. 

OMITTED 
E-i. 

DOCKET*  EL03-23,  000.  Pacer  Power  LLC 
E-5. 
DOCKET*  EL02-1 1 1 .  000.  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  eto/. 
E-6. 
DOCKET*  EL03-17,  000,  Investigation  of 

Certain  Enron- Affiliated  QF's 
OTHER#S  QF87-365,  005.  Zond 

VVindsystems  Holding  Company 
QF90-43,  004.  Victory  Garden  Phase  IV 

Partnership 
QF91-59,  005,  Sky  River  Partnership  and 
Zond  VVindsystems  Partners,  Ltd.,  Series 
85-A 
EL03-19,  000,  Southern  California  Edison 
Company  v.  Enron  Generating  Facilities: 
QF90-43.  005,  Victory  Garden  Phase  IV 

Partnership 
QF91-59,  006,  Sky  River  Partnership 
QF95-186,  005,  Cabazon  Power  Partners 

LLC, 
QF85-687,  002,  Zond  VVindsystems 

Partners,  Ltd.,  Series  85-A 
QF85-686,  002,  Zond  VVindsystems 

Partners,  Ltd.,  Series  85-B 
ER03-521,  000,  Cabazon  Power  Partners 

LLC 
ER03-522,  000,  Enron  Wind  Systems,  LLC 
ER03-523,  000,  Zond  Windsystem 

Partners,  Ltd.,  Series  85-A 
ER03-524,  000,  Zond  Windsystem 

Partners,  Ltd.,  Series  85-B 
ER03-525,  000,  Sky  River  Partnership 
ER03-526,  000,  Victory  Garden  Phase  IV 

Partnership 
ER03-527,  000,  ZWHC  LLC 
ER03-528,  000,  Painted  Hills  Wind 
Developers 
E-7. 
DOCKET*  EL02-113,  002,  EI  Paso  Electric 
Company,  Enron  Power  Marketing,  Inc. 
and  Enron  Capital  and  Trade  Resource 
Corporation 
OTHER#S  EL02-1 13,  000,  El  Paso  Electric 
Company.  Enron  Power  Marketing,  Inc. 
and  Enron  Capital  and  Trade  Resource 
Corporation 
E-8. 
DOCKET*  ER03-563.  002,  Devon  Power 
Company,  Middletown  Power  LLC, 
Montville  Power  LLC,  Norwalk  Power 
LLC  and  NRG  Power  Marketing,  Inc. 
OTHER*S  ER03-563,  003,  Devon  Power 
Company,  Middletown  Power  LLC, 
Montville  Power  LLC,  Norwalk  Power 
LLC  and  NRG  Powqr  Marketing,  Inc. 
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ER03-563, 
MiddletovM  n 
Power  LLC , 
NRG  Powe  ■ 

ER03-563 
Middletow  n 
Power  LLC , 
NRG  Powe 

ER03-563 
Middletowh 
Power  LLC 
NRG  Powe 

ER03-563, 
Middletowh 
Power  LLC 
NRG  Powe 

ER03-563 
Middletow  i 
Power  LLC 
NRG  Powe 

ER03-563 
Middletowh 
Power  LLC 
NRG  Powei 

ER03-563. 
Middletow  i 
Power  LLC 
NRG  Powei 
E-9. 

DOCKET# 
Power 
E-10. 

DOCKET# 


.  Devon  Power  Company, 
Power  LLC,  Montville 

Norwalk  Power  LLC  and 

Marketing,  Inc. 

,  Devon  Power  Company, 

Power  LLC.  Montville 

Norwalk  Power  LLC  and 

Marketing,  Inc. 

,  Devon  Power  Company, 

Power  LLC,  Montville 

Norwalk  Power  LLC  and 

Marketing,  Inc. 

'.  Devon  Power  Company, 
Power  LLC,  Montville 

Norwalk  Power  LLC  and 

Marketing,  Inc. 

i.  Devon  Power  Company, 
Power  LLC,  Montville 

Norwalk  Power  LLC  and 

Marketing,  Inc. 

),  Devon  Power  Company, 
Power  LLC,  Montville 

Norwalk  Power  LLC  and 

Marketing.  Inc. 
,  Devon  Power  Company, 
Power  LLC,  Montville 

Norwalk  Power  LLC  and 

Marketing,  Inc. 


'■  EF  03-559,  002,  Automated 
Excl  ange.  Inc. 


0(6 


RTOl 


2,  005,  PJM 
Interconneition  L.L.C..  Allegheny 

erative.  Inc.,  Atlantic  City 
Colnpany,  Baltimore  Gas  & 
any,  Delmarva  Power  & 
Company,  Jersey  Central  Power  & 
any.  Metropolitan  Edison 
'ECO  Energy  Company, 
vai  ia  Electric  Company,  PPL 
Uti  lities  Corporation,  Potomac 
Pofver  Company,  Public  Service 
Company  and  UGI 


Electric 
Electric 
Electric 
Light 

Light  Com[ 
Company, 
Pennsyl 
Electric 
Electric 
Electric  & 
Utilities  Ini 
OTHER#S 


C  as  ( 


RTOl 


Interconnei  tion 


Electric 
Electric 
Electric 
Light  Comj 
Light  Comj 
Company 
Pennsyl 
Electric  Ut 
Electric 
Electric  & 
Utilities  In 

RTOl-2,  007. 
Allegheny 
Atlantic 
Baltimore 
Delmarva 
Jersey 
Metropoli 
Enei  ly 
Company 
Corporatio 
Company 
Company 

RTOl-2,  008 
Allegheny 
Atlantic 
Baltimore 
Delmarva 
Jersev 


2,  006,  PJM 
L.L.C..  Allegheny 
Cooperative,  Inc.,  Atlantic  City 
Co  npany,  Baltimore  Gas  & 
Co  npany.  Delmarva  Power  & 
any.  Jersey  Central  Power  & 
any.  Metropolitan  Edison 
1  'ECO  Energy  Company, 
varjia  Electric  Company,  PPL 

ities  Corporation,  Potomac 
Pofrer  Company,  Public  Service 
Company  and  UGI 


C  as  ( 


'  Cent  al 


PJM  Interconnection  L.L.C., 
ectric  Cooperative,  Inc., 
Electric  Company, 

&  Electric  Company, 
wer  &  Light  Company, 
Power  &  Light  Company, 
Edison  Company,  PECO 
ny,  Pennsylvania  Electric 
'PL  Electric  Utilities 
,  Potomac  Electric  Power 
ublic  Service  Electric  &  Gas 
d  UGI  Utilities  Inc. 
PJM  Interconnection  L.L.C., 
electric  Cooperative,  Inc., 
Electric  Company, 
&  Electric  Company, 
flower  &  Light  Company, 
Power  &  Light  Company, 


■le 
Ci  y 
(las  i 
Fo 
'  Cent  'al 
ti  n 
Cor  ipa: 


a  1 


Ci  y 
(lasl 


Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company  and  UGI  Utilities  Inc. 
ER03-738,  001,  Allegheny  Power  System 
Operating  Companies:  Monongahela 
Power  Company,  Potomac  Edison 
Company  and  West  Penn  Power 
Company,  all  d/b/a  Allegheny  Power 
Atlantic  City  Electric  Company; 
Delmarva  Power  &  Light  Company,, 
Baltimore  Gas  &  Electric  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company,  PECO 
Energy  Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company,  Rockland  Electric  Company 
and  UGI  Utilities  Inc. 
E-n. 
DOCKET*  EL03-125,  000,  TransAlta 
Energy  Marketing  (U.S.)  Inc.  v. 
Bonneville  Power  Administration 
E-12. 

DOCKET*  ER03-902,  000,  Commonwealth 
Edison  Company 
E-13. 
DOCKET*  ER03-901,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-14. 

DOCKET*  ER03-896,  000,  Southwest 
Power  Pool,  Inc. 
E-15. 

DOCKET*  ER03-697,  000,  PacifiCorp 
E-16. 

DOCKET*  ER03-854,  000,  ISO  New 

England  Inc. 
OTHER*S  ER03-854,  001,  ISO  New 
England  Inc. 
E-17. 
DOCKET*  ER03-453,  000,  Allegheny 
Power  System,  Inc. 
E-18. 
DOCKET*  ER98-3760,  008,  California 
Independent  System  Operator 
Corporation 
OTHER*S  EC96-19,  059,  Pacific  Gas  and 
Electric  Company,  San  Diego  Gas  & 
Electric  Company  and  Southern 
California  Edison  Company 
ER96-1663,  062,  Pacific  Gas  and  Electric 
Company,  San  Diego  Gas  &  Electric 
Company  and  Southern  California 
Edison  Company 
E-19. 

DOCKET*  ER03-407,  002,  California 
Independent  System  Operator 
Corporation 
OTHER*S  ER03-407,  003,  California 
Independent  System  Operator 
Corporation 
E-20. 

OMITTED 
£-21. 

DOCKET*  ELOl-63.  004,  PJM 
Interconnection,  L.L.C. 
E-22. 

DOCKET*  ER02-653,  002,  PacifiCorp 
E-23. 

OMITTED 
E-24. 
OMITTED 


E-25. 

DOCKET*  EFOO-2012,  000,  Bonneville 

Power  Administration 
OTHER#S  EFOO-2012,  001,  Bonneville 
Power  Administration 
E-26. 

OMITTED 
E-27. 

OMITTED 
E-28. 
DOCKET*  ER03-379,  002,  Southern 

Company  Services,  Inc, 
OTHER#S  ER03-379,  001,  Southern 
Company  Services,  Inc. 
E-29. 

DOCKET*  ER03-407,  001,  California 
Independent  System  Operator 
Corporation 
E-30. 
DOCKET*  EL03-50,  001,  Powerex 
Corporation  v.  California  Power 
Exchange  Corporation 
E-31. 
DOCKET*  EL02-121,  003,  Occidental 
Chemical  Corporation  v.  PJM 
Interconnection,  L.L.C.  and  Delmarva 
Power  S-  Light  Company 
OTHER*S  EL02-121,  004,  Occidental 
Chemical  Corporation  v.  PJM 
Interconnection,  L.L.C.  and  Delmarva 
Power  &■  Light  Company 
E-32. 
DOCKET*  EL02-91,  001,  Williams  Energy 
Marketing  &■  Trading  Company  v. 
Southern  Company  Services,  Inc. 
E-33. 
DOCKET*  ER02-2233,  005,  Ameren 
Services  Company,  First  Energy  Corp., 
Northern  Indiana  Public  Service 
Company,  National  Grid  USA  and 
Midwest  Independent  Transmission 
System  Operator.  Inc. 
OTHER*S  ER02-2233,  004,  Ameren 
Services  Company,  First  Energy  Corp., 
Northern  Indiana  Public  Service 
Company,  National  Grid  USA  and 
Midwest  Independent  Transmission 
System  Operator,  Inc. 
E-34. 
DOCKET*  EL02-63,  002,  Constellation 
Power  Source,  Inc.  v.  California  Power 
Exchange  Corporation 
E-35. 
DOCKET*  PA02-2,  009,  Fact-Finding 
Investigation  into  Possible  Manipulation 
of  Electric  and  Natural  Gas  Prices 
E-36. 

DOCKET*  ER03-86,  003,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-37. 

OMITTED 
E-38. 

DOCKET*  ER03-83.  003,  TRANSLink 
Development  Company,  LLC 
E-39. 
DOCKET*  ER03-601,  001,  San  Diego  Gas 
&  Electric  Cortrpany 
E-40. 
DOCKET*  EL03-130,  000,  MidAmerican 
Energy  Company  v.  Mid-Continent  Area 
Power  Pool  ? 

E-41. 

OMITTED 
E-42. 
OMITTED 
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E-43. 

OMITTED 
E-44. 
DOCKET*  EL03-128,  000,  D.E.  Shaw 

Plasma  Power,  L.L.C. 
E-45. 
DOCKET*  EL03-54,  000,  Cities  of 

Anaheim,  Azusa,  Banning,  Colton,  and 

Riverside,  California  and  City  of  Vernon, 

California  v.  California  Independent 

System  Operator  Corporation 
E-46. 

DtXKET*  ER99-2326,  000,  PacifiejGas  and 

Electric  Company 
OTHER*S  EL99-68,  000,  Pacific  Gas  and 

Electric  Company 
E^7. 

DOCKET*  ER98-997.  000,  (^lifornia 

Independent  System  Operator 

Corporation 
OTHER*S  ER98-997,  002.  California 

Independent  System  Operator 

Corporation 
ER98-1309,  000,  California  Independent 

System  Operator  Corporation 
ER02-2297,  001,  California  Independent 

System  Operator  Corporation 
ER02-2298,  001,  California  Independent 

System  Operator  Corporation 
E-48. 

OMITTED 
E^9. 
-DOCKET*  ER99-28,  003.  Sierra  Pacific 

Power.Company 
OTHER#S  EL99-38,  002,  Sierra  Pacific 

Power  Company 
ER99-945  002  Sierra  Pacific  Power 

Company 
E-50. 
DOCKET*  ER03-978,  000,  Southwest 

Power  Pool,  Inc. 
E-51. 

DOCKET*  EL02-47,  000,  Wisconsin  Public 

Power,  Inc.  v.  Wisconsin  Power  &  Light 

Company 
OTHER#S  EL02-52.  000,  Municipal 

Wholesale  Power  Group  v.  Wisconsin 

Power  &■  Light  Company  Power 
E-52. 
DOCKET*  PA03-1,  000,  American  Electric 
..  Power  Company 
OTHER*S  PA03-2,  000,  Aquila  Merchant 

Services,  Inc. 
PA03-3,  000,  Coral  Energy  Resources,  LP 
PA03-4,  000,  CMS  Marketing  Services  & 

Trading 
PA03-5,  000,  Dynegy,  Inc. 
PA03-6.  000,  Duke  Energy  Trading  & 

Marketing,  LLC 
PA03-7,  000,  El  Paso  Merchant  Energy,  LP 
PA03-8,  000,  Mirant  Americas  Energy 

Marketing,  LP 
PA03-9,  000,  Reliant  Resources,  Inc. 
PA03-10,  000,  Sempra  Energy  Trading 

Corp. 
PA03-1 1 ,  000,  Williams  Energy  Marketing 

&  Trading  Company 
E-53. 
DOCKET*  ER02-2001,  000,  Electric 

Quarterly  Reports 
OTHER*S  ER94-1246,  000,  Ashton  Energy 

Corporation 
ER95-751,  000,  PowerGasSmart.com.  Inc. 
ER95-792,  000,  K  Power  Company 
ER95-«78,  000,  Audit  Pro  Incorporated 
ER95-1381,  000,  Alliance  Strategies 


ER95-1399,  000,  Electech,  Inc. 
ER95-1752,  000,  Enpower,  Inc. 
ER96-734,  000,  Energy  Marketing  Services, 

Inc. 
ER96-924,  000,  Direct  Access 

Management,  L.P. 
ER96-1283,  000,  BTU  Power  Corporation 
ER96-1503,  000,  Eagle  Gas  Marketing 

Company 
ER96-1631,  000,  Family  Fiber  Connection, 

Inc. 
ER96-1724,  000,  SDS  Petroleum  Product 

Inc. 
ER96-1731,  000,  Engineered  Energy 

Systems  Corporation 
ER96-1735,  000,  GDK  Corporation 
ER96-1774,  000,  Growth  Unlimited 

Investments,  Inc. 
ER96-1781,  000,  Energy Tek,  Inc. 
ER96-2524,  000,  Symmetry  Device 

Research,  Inc. 
ER96-2635,  000,  Tosco  Power,  Inc. 
ER96-2879,  000,  U.S.  Energy,  Inc. 
ER96-2942,  000,  National  Power  Marketing 

L.L.C. 
ER97-1117,  000,  TC  Power  Solutions 
ER97-1428,  000,  American  Power  Reserve 

Marketing 
ER97-1643,  000,  APRA  Energv  Group  Inc. 
ER97-1676,  000,  Black  Brook  Energy 

Company 
ER97-3053,  000,  Keystone  Energy  Services, 

Inc.  , 

ER97-3526,  000,  Woodruff  Energy 
ER97-3815,  000,  Friendly  Power  Company, 

LLC 
ER97-4145,  000,  Sigma  Energv,  Inc. 
ER97^364,  000,  PowerCom  Energy  & 

Communications  Access,  Inc. 
ER97-4434,  000,  Clean  Air  Capital  Markets 

Corporation 
ER97-4680,  000,  Starghill  Alternative 

Energy  Corporation 
ER98-162,  000,  Current  Energy,  Inc. 
ER98-1 74,  000,  Millennium  Energy 

Corporation 
ER98-573,  000,  Aurora  Power  Resources, 

Inc. 
ER98-1221,  000,  Micah  Tech  Industries, 

Inc. 
ER98-1297,  000,  f  ransCurrent,  LLC 
ER98-1486,  000,  Equinox  Energy,  LLC 
ER98-1829,  000,  UtiliSource  Corporation 
ER98-2232,  000,  People's  Utility 

Corporation 
ER98-2423,  000,  The  FURSTS  Group,  Inc. 
ER98-3006,  000,  K&K  Resources,  Inc. 
ER98-3052,  000,  PowerSource, 

Corporation 
ER98-3451,  000,  American  Premier  Energy 

Corporation 
ER98-3934,  000,  Clinton  Energy 

Management  Services,  Inc. 
ER98-4333,  000,  Primary  Power  Marketing, 

L.L.C. 
ER99-581,  000,  Business  Discount  Plan, 

Inc. 
ER99-823,  000,  River  City  Energy,  Inc. 
ER99-1890,  000,  Commodore  Electric 
ER99-2069.  000,  Trident  Energy 

Marketing,  Inc. 
ER99-2540,  000,  Full  Power  Corporation 
ER99-2970,  000,  Delta  Energy  Group 
ER99-3207,  000,  Capital  G:enter  Generating 

Company  LLC 
EROO-500,  000,  Sierra  Pacific  Energy 

Company 


EROO-891.  000,  Thermo  Ecotek  Corp. 
EROO-1408,  000,  Utilimax.com.  Inc. 
EROO-1530,  000,  Energy  &  Steam 

Company,  Inc. 
EROO-2316,  000,  Energy  Systems 

Northeast,  LLC 
EROO-2448,  000.  LSP-Nelson  Energv,  LLC 
EROO-2535.  000,  The  New  Power  Company 
EROO-2670,  000,  Multifuels  LP 
EROO-2806,  000,  B.L.  England  Power  LLC 
EROl-36,  000,  USPower  Energy.  LLC 
EROl-138.  000,  Delta  Person  Limited 

Partnership 
EROl-904,  000,  North  Carolina  Power 

Holdings,  LLC 
EROl-1258.  000.  New  Haven  Harbor  Power 

LLC  (NHHP) 
EROl-1414,  000,  Northern  Lights  Power 

Company 
EROl-1497,  000,  Brooke  Power.  LLC 
EROl-2059,  000.  Entrust  Energv.  LLC 
ER02-30,  000,  Longhorn  Power,  LP 
ER02-159,  000.  Great  Lakes  Hydro 

America,  LLC 
ER02-566.  000,  Meriden  Gas  Turbines  LLC 
ER02-806.  000.  Wisconsin  Electric  Power 

Company 
ER02-893,  000,  Dorman  Materials.  Inc. 
E-54. 
DOCKET*  ER03-194,  002,  PJM 

Interconnection  L.L.C. 
OTHER#S  ER03-309,  001,  Allegheny 

Power 
ER03-309,  002,  Allegheny  Power 
E-55. 

DOCKET*  EL02-119,  000,  The  Kroger  Co. 

v.  Dynerg}'  Power  Marketing,  Inc. 

MISCELLANEOUS  AGENDA 

M-1. 
DOCKET*  PL03-3,  000,  Price  Discovery  in 
Natural  Gas  and  Electric  Markets 
M-2. 
DOCKET*  PL03-4.  000,  Policy  Statement 
on  Consultation  with  Indian  Tribes  in 
Commission  Proceedings 
M-3. 
DOCKET*  RM02-4,  001,  Critical  Energy 

Infrastructure  Information 
OTHER*S  PL02-1,  001,  Critical  Energy 
Infrastructure  Information 
M-4. 
DOCKET*  RM02-7,  001,  Accounting, 
Financial  Reporting,  and  Rate  Filing 
Requirements  for  Asset  Retirement 
Obligations 
M-5. 
DOCKET*  RM03-6,  000,  Amendments  to 
Conform  Regulations  with  Order  No.  630 
(Critical  Energy  Infrastructure 
Information  Final  RuleJ 

MARKETS,  TARIFFS  AND  RATES— GAS 

01. 

DOCKET*  RP03-529,  000,  ANR  Pipeline 
Company 
G-2. 

DOCKET*  PR03-9,  000,  Louisiana 
Intrastate  Gas  Company,  L.L.C. 
G-3. 

DOCKET*  CP02-57,  004,  SCG  Pipeline, 
Inc. 
04. 

DOCKET*  RP03-1 99,  000,  Enbridge 
Pipelines  (AlaTenn)  L.L.C. 
G-5. 
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R1'03 


P  pel 


DOCKET* 
Offshore 
G-6. 
DOCKET*  R|03-465,  001,  ANR  Pipeline 
Company 
G-7. 

OMITTED 
G-8. 
DOCKET*  RdOl-41 
Transmissipn 
G-9. 
DOCKET* 
Southern  iVails 
G-10. 
DOCKET* 


RI02 


:  isi  n 


504,001,  BP 
Transportaiion  (Alaska)  Inc. 
OTHER*S  IS(  1-504,  000,  BP 
Transportal  ion  (Alaska)  Inc. 

BP  Transportation  (Alaska) 


u  n  I 


IS03-74,  000 

Inc. 
G-11. 
DOCKET* 

Gas  Compaiiy 
G-12. 
DOCKET* 

TransmissiiJ 
OTHER*S 

Transm 
RPOl-23,  004 

Transmiss 
RPOl-23,  005 

Transmissic 
RP03-176 

Transmissicjn 
G-13. 
DOCKET* 

Pipeline 
OTHER#S 

Pipeline 
RPOO-340,  00 

Company, 
RPOl-7,  001, 

Company 
G-14. 
DOCKET* 

Natural  Gas 
OTHER#S 

Natural  Gas 
RPOO-476,  00 

Company 
RPOl-64,  001 

Compemy 
G-15. 
DOCKET* 

Pipeline 
OTHER*S 

Pipeline 
RP00-506.00e 

Corporation 

RPoo-506,  oo; 

Corporation 
G-16. 
DOCKET* 

Transmissioh 
OTHER*S 

Transmissio  i 
RPOO-327,  QOA 

Transmissio  i 
RPOO-604,  001 , 

Transmissio  i 
RPOO-604.  002 , 

Transmissi 
RPOO-604,  004 , 

Transmissiop 
G-17 
DOCKET* 

Natural  Gas 


Gl  02-38,  006,  Northern  Natural 


RPpO-331,  002,  Algonquin  Gas 

n  Company 
Rpt)0-331,  003,  Algonquin  Gas 
issiqn  Company 

Algonquin  Gas 

Company 
Algonquin  Gas 
n  Company 
,  Algonquin  Gas 
Company 


!  Coi  p 


RPC  2 
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1-335,  000,  Enbridge 
"ines  (UTOS)  LLC 


1,  000,  Kern  River  Gas 
Company 

-318,  002.  Questar 
Pipeline  Company 


RP  10-340,  004,  Gulf  South 
Co  npany,  LP 

RP(  10-340,  005,  Gulf  South 
Co  npany,  LP 

.  Gulf  South  Pipeline 

IP 

I  iulf  South  Pipeline 

IP 

RP(  10-476,  003,  Southern 

Company 
RP(  0-^76,  004.  Southern 

Company 

.  Southern  Natural  Gas 

Southern  Natural  Gas 


RP(  0-506.  004,  Northwest 


Coiporation 


RPqO-506,  005,  Northwest 
oration 
Northwest  Pipeline 

Northwest  Pipeline 


RPqO-327,  003,  Columbia  Gas 

Corporation 
RP0(D-327,  002,  Columbia  Gas 

Corporation 
,  Columbia  Gas 

Corporation 

Columbia  Gas 

Corporation 

Columbia  Gas 

Corporation 

Columbia  Gas 

Corporation 


365,  001,  Northern 
Company 


G-18. 

OMITTED 
G-19. 

OMITTED 
G-20. 
DOCKET*  RPOO-333,  004,  Crossroads 

Pipeline  Company 
OTHER*S  RPOl-51,  003,  Crossroads 
Pipeline  Company 
G-21. 
DOCKET*  RP03-150,  002,  Northern 
Natural  Gas  Company 
G-22. 

DOCKET*  OR02-13,  001,  SFPP,  L.P. 
G-23. 

OMITTED 
G-24. 
DOCKET*  RP92-137  052  Transcontinental 
Gas  Pipe  Line  Corp. 
G-25. 

DOCKET*  RP96-320  040  Gulf  South 
Pipeline  Company,  LP 
G-26. 
DOCKET*  PR03-8,  000,  Humble  Gas 

Pipeline  Company 
OTHER#S  PR03-8,  001,  Humble  Gas 
Pipeline  Company 
G-27. 
DOCKET*  PL02-6,  000,  Natural  Gas 
Pipeline  Negotiated  Rate  Policies  and 
Practices 

ENERGY  PROJECTS— HYDRO 

H-1. 
DOCKET*  RM02-16,  000,  Hydroelectric 
Licensing  under  the  Federal  Power  Act 
H-2. 
DOCKET*  P-2114,  115,  r/ie  Yakama 
Nation  v.  Public  Utility  District  No.  2  of 
Grant  County,  Washington 
H-3. 

DOCKET*  P-2816,  020,  Vermont  Electric 
Generation  &  Transmission  Cooperative, 
Inc.,  and  North  Hartland,  L.L.C. 
H^. 
DOCKET*  P-11162.  Oil,  Wisconsin  Power 
&  Light  Company 

ENERGY  PROJECTS— CERTinCATES 

C-1. 
DOCKET*  CP02-78,  002,  Maritimes  & 
Northeast  Pipeline,  L.L.C. 
C-2. 

DOCKET*  CP03-32,  000,  Northwest 
Pipeline  Corporation 
C-3. 
DOCKET*  CP03-51,  000,  Natural  Gas 
Pipeline  Company  of  America 
C-4. 
DOCKET*  CP03-39,  000,  Kinder  Morgan 
Interstate  Gas  Transmission  LLC 
C-5. 

DOCKET*  CPOl-94,  004.  Nornew  Energy 
Supply,  Inc.  and  Norse  Pipeline,  L.L.C. 
C-6. 

DOCKET*  CP02-396,  003.  Greenbrier 
-  Pipeline  Company,  LLC 
OTHER#S  CP02-397,  003.  Greenbrier 

Pipeline  Company,  LLC 
CP02-398,  003,  Greenbrier  Pipeline 
Company,  LLC 
C-7. 
DOCKET*  CPOl^og,  003,  Tractebel 
Calypso  Pipeline,  LLC 
.  OTHER*S  CPOl^lO,  003.  Tractebel 
Calypso  Pipeline,  LLC 


CPOl-411.  003,  Tractebel  Calypso  Pipeline, 

LLC 
CPOl-444.  003,  Tractebel  Calypso  Pipeline, 

LLC 
C-8. 

DOCKET*  CP02-204,  001, 

Transcontinental  Gas  Pipe  Line 

Corporation 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18784  Filed  7-18-03;  5:14  pm] 

BILUNG  CODE  6717-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Meiritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Non- Vessel  Operating  Common  Carrier 

Ocean  Transportation  Intermediary 

Applicants: 

OTS  Global  Logistics  (Mia)  Inc.  dba 
OTS  Ocean  Transportation  Lines, 
1701  NW.  84th  Avenue,  Miami,  FL 
33126.  Officers:  Gabriel  Buedo, 
President,  (Qualifying  Individual) 
Alicia  Byrne,  Director. 

Weiss-Rohlig  USA  LLC,  1555  Mittel 
Blvd.,  Suite  N,  Wood  Dale,  IL 
60191.  Officers:  Steven  Moser, 
Operations  Officer,  (Qualifying 
Individual)  Paul  Senger-Weiss, 
President. 

Great  Luck  Inc.,  1515  W.  178th  Street, 
#102,  Gardens,  CA  90248.  Officers: 
Jay  Hino,  Chief  Operating  Officer, 
(Qualifying  Individual)  Tetsumasa    . 
Suga,  President/CEO. 

Cargo  International  Consolidators, 
Lie,  18327  SW  151  Avenue.  Miami, 
FL  33187.  Officers:  Michelle  E. 
Fajardo,  Director,  (Qualifying 
Individual)  Vivian  E.  Wever, 
Director. 

Aqua  Air  Enterprises,  5250  W. 
Century  Blvd.,  #606,  Los  Angeles, 
CA  90045.  Jono  Babic,  Sole 
Proprietor. 

Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
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Applicants: 

Via  Global  Logistics,  Inc.,  150-30 
132nd  Avenue,  #206,  Jamaica,  NY 
11434.  Officers:  Charles  Ching, 
President,  Connie  Chin,  Vice 
President,  (Qualifying  Individuals) 
Cynthia  Joa,  Secretary. 

Kingsco  Shipping  Line,  Inc.,  500 
Carson  Plaza  Dr.,  Suite  208,  Carson, 
CA  90746.  Officer:  Eun  K.  Han, 
President  (Qualifying  Individual). 

Astron  Distribution,  Inc.,  1316  NW. 
78th  Avenue,  Miami,  FL  33126. 
Officers:  Karla  V.  Kushton,  Vice 
President  Sales,  (Qualifying 
Individual)  Dan  C.  Boiangin, 
President. 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants: 

Intertrans  Express,  Inc.,  2219  W. 
Valley  Blvd.,  Alhambra,  CA  91803. 
Officers:  Charles  Yu,  Director, 
(Qualifying  Individual)  Chun  Tsung 
Tao,  President. 
Cargo  International  Services,  Inc.,  18327 

SW  151  Avenue,  Miami,  FL  33187. 

Officers:  Vivian  E.  Wever,  Director, 

(Qualifying  Individual)  Michelle  E. 

Fajardo,  Director. 

Dated:  July  18.  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  03-18737  Filed  7-22-03:  8:45  am] 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  Nationed  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  15, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Merchants  &■  Manufacturers 
Bancorportation,  Inc.,  and  Merchants 
New  Merger  Corp.,  both  of  Brookfield, 
Wisconsin,  to  acquire  100  percent  of  the 
voting  shares  of  Reedsbiu^ 
Bancorporation,  Inc.,  Reedsburg, 
Wisconsin,  and  thereby  indirectly 
acquire  The  Reedsburg  Bank, 
Reedsburg,  Wisconsin. 

2.  Merchants  6-  Manufacturers 
Bancorportation,  Inc.,  and  Merchants 
Merger  Corp.,  both  of  Brookfield, 
Wisconsin,  to  acquire  100  percent  of  the 
voting  shares  of  Random  Lake  Bancorp, 
Limited,  Random  Lake,  Wisconsin,  and 
thereby  indirectly  acquire  Wisconsin 
State  Bank,  Random  Lake,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  17,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-18637  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
ft'om  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  15, 
2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  JCO  Ventures,  LLC,  Union,  South 
Carolina;  HAO  Management  Company, 
LLC,  Union,  South  Carolina;  FOJ 
Management  Company,  LLC,  Union, 
South  Carolina;  Frances  W.  Arthur 
Irrevocable  Trust  No.  2  for  the  benefit  of 
Frances  Oxner  Jorgenson,  Union,  South 
Carolina;  JCO  Partners,  L.P.,  Union, 
South  Carolina;  JCO  Partners  II,  L.P., 
Union,  South  Carolina;  HAO  Partners, 
L.P.,  Union,  South  Carolina:  HAO 
Partners,  II,  L.P.,  Union,  South  Carolina; 
FOJ  Partners,  L.P.,  Union,  South 
Carolina;  and  FOJ  Partners  II,  L.P., 
Union,  South  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Arthur 
Financial  Corporation,  Union,  South 
Carolina,  and  thereby  indirectly  acquire 
voting  shares  of  Arthur  State  Bank, 
Union,  South  Carolina. 

2.  FOJ  Partners  LP;  FOJ  Partners  II,  LP; 
FOJ  Management  Companv  LLC;  JCO 
Partners,  LP;  JCO  Partners' II,  LP;  JCO 
Ventures.  LLC;  HAO  Partners,  LP;  HAO 
Partners  II,  LP;  HAO  Management 
Company  LLC;  and  Frances  W.  Arthur 
Irrevocable  Trust  No.  2  for  the  benefit  of 
Frances  Oxner  Jorgenson,  all  of  Union, 
South  Carolina;  to  acquire  61.6  percent 
of  the  voting  shares  of  Arthur  Financial 
Corporation,  Union,  South  Carolina,  and 
thereby  acquire  voting  shares  of  Arthur 
State  Bank,  Union,  South  Carolina. 

In  connection  with  this  application 
Arthur  Financial  Corporation,  Union, 
South  Carolina,  has  applied  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Arthur  State  Bank,  Union,  South 
Carolina. 

3.  United  Bankshares,  Inc., 
Charleston,  West  Virginia,  and  George 
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Banks  hares 


Inc.,  Fairfax, 
uire  100  percent  of  the 
of,  and  merge  with, 
Ban4shares,  Inc.,  Bethesda, 

thereby  indirectly 
Sequoiabank,  Bethesda, 


a:qi 


Mason 

Virginia;  to 

voting  shares 

Sequoia 

Maryland, 

acquire 

Maryland. 

B.  Federal 
(Phillip  Jacksjon 
230  South  LaPall 
Illinois 

1.  Oswego 
Employee  Stdck 
Oswego,  Illin  y 
additional  18 
51  percent,  o 
Oswego 
Illinois,  and 
voting  shares 
Bank,  Osweg(  i 

2.  TeamCo, 
become  a 
acquiring  100 
shares  of  Oak 
Illinois 
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Reserve  Bank  of  Chicago 

,  Applications  Officer) 
e  Street,  Chicago, 
60690-1414: 

Community  Bank 
Ownership  Plan, 
is;  to  acquire  an 
04  percent,  for  a  total  of 
the  voting  shares  of 
Banc^hares,  Inc.,  Oswego, 

Teby  indirectly  acquire 
of  Oswego  Community 

Illinois. 
Inc.  Oak  Lawn,  Illinois;  to 
c  holding  company  by 
percent  of  the  voting 
Lawn  Bank.  Oak  Lawn, 


Fri  arson, 


Board  of  Govfernors  of  the  Federal  Reserve 
System,  July  16(  2003. 

Robert  deV. 

Deputy  Secretaty  c 
[FRDoc.  03-1 8$75 

BILUNG  CODE  I 


of  the  Board. 
Filed  7-22-03;  8:45  am) 


621  M)1-S 


FEDERAL  REJSERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennissible  Nonbanidng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 


The  compadies 
have  given  notice 
Bank  Holding 
1843)  (BHC 
CFR  Part  225) 


Ai:t) 


con  trol 
company, 
lisled 


.2  J) 


5ted 


acquire  or 
assets  of  a 
companies 
either  directly 
other  compan 
that  is  listed  i: 
(12  CFR  225 
determined  by 
related  to  banl  ing 
bank  holding 
otherwise  no 
conducted 

Each  notice 
at  the  Federal 
The  notice  als* 
inspection  at  t  le  ^ 
Governors.  Interested 
express  their 
question  whether 
with  the  standards 
BHC  Act.  Add 
bank  holding 


listed  in  this  notice 

under  section  4  of  the 

Company  Act  (12  U.S.C. 

and  Regulation  Y  (12 

to  engage  de  novo,  or  to 

voting  securities  or 

including  the 
below,  that  engages 
or  through  a  subsidiary  or 
,  in  a  nonbanking  activity 
§  225.28  of  Regulation  Y 
or  that  the  Board  has 
Order  to  be  closely 
and  permissible  for 
(^ompanies.  Unless 

,  these  activities  will  be 
out  the  United  States. 
is  available  for  inspection 
Reserve  Bank  indicated, 
will  be  available  for 
offices  of  the  Board  of 
persons  may 
views  in  writing  on  the 
the  proposal  complies 
of  section  4  of  the 
tional  information  on  all 
( ompanies  may  be 


thri  )ughc 


obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  5,  2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Hinsbrook  Bancshares,  Inc., 
Willowbrook,  Illinois;  to  engage  de  novo 
in  extending  credit  and  servicing  loans, 
pursuant  to  section  225.28(b)(1)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  16,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.03-18674  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

[File  No.  022  3122] 

Global  Instruments  Ltd.,  et  al.\ 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission, 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  18,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H.  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Vecellio  or  Patricia  Bak,  FTC, 
Bureau  of  Consumer  Protection,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  (202)  326-2966 
or  326-2842. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 


2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
July  18,  2003),  on  the  World  Wide  Web, 
at  http://www.ftc.gov/os/2003/07/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  ffrst  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Global  Instruments  Ltd.  and 
Charles  Patterson,  individually  and  as 
an  officer  of  the  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  practices  related 
to  the  advertising,  offering  for  sale,  sale, 
and  distribution  of  various 
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electromagnetic,  ultrasonic,  and 
combination  electromagnetic  and 
ultrasonic  pest  control  devices.  The 
Commission's  proposed  complaint 
alleges  that  proposed  respondents 
violated  section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  §  5,  by 
making  numerous  representations  about 
Global's  pest  control  products  for  which 
they  lacked  a  reasonable  basis. 
Specifically,  the  complaint  alleges  that 
the  fgllowing  representations  were 
unsubstantiated: 

•  Global's  electromagnetic  pest 
control  products  repel,  drive  away,  or 
eliminate  mice,  rats,  and  cockroaches 
from  homes  and  other  buildings  in  two 
to  four  weeks  and  drive  them  away  by 
sending  a  pulsating  signal  throughout  or 
altering  the  field  aroimd  the  electrical 
wiring  inside  homes  and  other 
buildings;  they  act  as  an  effective 
alternative  to  or  eliminate  the  need  for 
chemicals,  pesticides,  insecticides, 
exterminators,  and  pest  control  services; 

•  Global's  combination 
electromagnetic/ultrasonic  pest  control 
devices  effectively  repel,  control  or 
eliminate  mice,  rats,  cockroaches, 
rodents,  insects,  spiders,  silverfish,  and 
bats  from  homes  and  other  buildings 
and  upset  nesting  sites  of  mice,  rats,  and 
cockroaches  within  walls,  ceilings,  and 
floors  by  using  the  products'  pulse  or 
electromagnetic  technology  through  the 
household  wiring; 

•  Global's  ultrasonic  pest  control 
devices  effectively  repel,  drive  away,  or 
eliminate  mice,rats,  bats,  crickets, 
spiders  and  other  insects  from  homes 
and  eliminate  the  need  for  toxic 
chemicals,  poisons  or  traps;  and 

•  Global's  pest  control  products  are 
effective  within  a  space  of  a  given  size 
(for  example,  1000  sq.  ft.  or  2000  sq.  ft.). 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
proposed  respondents  from  engaging  in 
similar  acts  and  practices  in  the  future. 
Part  I  of  the  proposed  order  prohibits 
the  following  representations  unless 
respondents  possess  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representations: 

•  That  any  pest  control  product 
repels,  controls,  or  eliminates, 
temporarily  or  indefinitely,  mice,  rats, 
cockroaches,  or  any  other  insects  or 
animal  pests  and  that  it  does  so  in  an 
area  of  a  certain  size; 

•  that  any  pest  control  product  is  an 
effective  alternative  to  or  eliminates  the 
need  for  chemicals,  pesticides, 
insecticides,  exterminators,  or  any  other 
pest  control  product  or  service;  emd 

•  that  any  pest  control  product  will 
alter  the  electromagnetic  field,  send  a 
pulsating  signal,  or  otherwise  work 
inside  the  walls  or  through  the  wiring 


of  homes  or  other  buildings  in  a  manner 
that  effectively  repels,  controls,  drives 
away,  or  eliminates  mice,  rats, 
cockroaches,  or  any  other  insects  or 
animal  pests. 

Part  n  of  the  proposed  order  requires 
respondents  to  possess  and  rely  upon 
competent  euid  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  for 
claims  about  the  benefit,  performance, 
or  efficacy  of  any  product. 

Part  III  of  the  proposed  order  requires 
the  respondents  to  maintain  certain 
records  for  five  years  after  the  last  date 
of  dissemination  of  any  representation 
covered  by  the  order.  "These  records 
include:  (1)  All  advertisements  and 
promotional  materials  containing  the 
representation;  (2)  all  materials  relied 
upon  in  disseminating  the 
representation;  and  (3)  all  evidence  in 
respondents'  possession  or  control  that 
contradicts,  qualifies,  or  calls  into 
question  the  representation  or  the  basis 
for  it. 

Part  IV  of  the  proposed  order  requires 
distribution  of  the  order  to  current  and 
future  principals,  officers,  directors,  and 
managers,  and  to  current  and  future 
employees,  agents,  and  representatives 
having  responsibilities  with  respect  to 
the  subject  matter  of  the  order. 

P^  V  of  the  proposed  order  requires 
that  the  Commission  be  notified  of  any 
change  in  the  corporation  that  might 
affect  compliance  obligations  under  the 
order.  Part  VI  of  the  proposed  order 
requires  that  for  a  period  of  three  years, 
respondent  Charles  Patterson  will  notify 
the  Commission  of  the  discontinuance 
of  his  current  business  or  employment 
or  of  his  affiliation  with  any  new 
business  or  employment  involving  the 
marketing  of  any  consumer  product. 

Part  VII  of  the  proposed  order  requires 
the  respondents  to  file  a  compliance 
report  with  the  Commission. 

Part  Vni  of  the  proposed  order  states 
that,  absent  certain  circumstances,  the 
order  will  terminate  twenty  (20)  years 
from  the  date  it  is  issued. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-18742  Filed  7-22-03;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  0210017] 

The  Maine  Health  Alliance,  et  al.; 
Analysis  to  Aid  Public  Comment 

AGENCY:  Fedenil  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfafr  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  setUe  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  18,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  Supplementary 
Information  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Brennan,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2701. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  foUowring  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
July  18,  2003).  on  the  World  Wide  Web. 
at  http://www.ftc.gov/os/2003/07/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either    - 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
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consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  the 
respondents  that  they  violated  the  law 
or  that  the  facts  alleged  in  the  complaint 
(other  than  jurisdictional  facts)  are  true. 

The  Complaint  Allegations 

The  Alliance  was  formed  in  1995  by 
the  vast  majority  of  physicians  and 
hospitals  in  five  counties  in 
northeastern  Maine  to  negotiate  payor 
contracts  that  contained  "higher 
compensation"  and  more 
"advantageous"  contract  terms  than  the 
physicians  and  hospitals  could  obtain 
by  dealing  individually  with  payors. 
More  than  85%  of  the  physicians  on 
staff  at  Alliance  member  hospitals  are 
Alliance  members,  as  are  eleven  of  the 
sixteen  hospitals  in  the  five-county  area. 
The  physician  and  hospital  members 
designated  the  Alliance  as  their 
negotiating  agent  to  contract  with 
payors,  and  authorized  the  Alliance  to 
enter  into,  on  their  behalf,  payor 
contracts. 

Although  the  Alliance  is  a  nonprofit 
corporation,  and  its  member  hospitals 
are  tax-exempt  organizations,  a 
substantial  majority  of  its  physician 
members  are  for-profit  entities.  These 
for-profit  physicians  play  a  significant 
role  in  the  governance  of  the  Alliance 
and  receive  pecuniary  benefits  as  a 
result  of  their  participation. 
Participating  physicians  select  11  of  the 
22  members  of  the  Alliance's  Board  of 
Directors  and  thus  exercise  substantial 
authority  over  the  policies  and  actions 
of  the  Alliance.  The  participating 
physicians  are  therefore  "members"  of 
the  Alliance  within  the  meaning  of 
Section  4  of  the  FTC  Act,  which  grants 
the  Commission  jurisdiction  over 
nonprofit  organizations  that  carry  on 
business  for  the  profit  of  their  members. 
Because  the  Alliance  engages  in 
substantial  activities  that  confer 
pecuniary  benefits  on  these  for-profit 
members,  its  activities  engaged  in  on 
behalf  of  the  physician  and  hospital 
members  fall  within  the  Commission's 
jurisdiction. 

Alliance  physician  and  hospital 
members  have  refused  to  contract  with 
payors  on  an  individual  basis.  Instead, 
the  Alliance's  Board  of  Directors 
authorized  Mr.  Diggins  to  act  as  a 
principal  negotiating  agent  with  payors 
on  behalf  of  the  collective  membership 
of  the  Alliance.  Mr.  Diggins  was 
instrumental  in  forming  the  Alliance, 
coordinating  the  membership's 
collective  bargaining  activity,  and 
negotiating  payor  contracts  on  behalf  of 
the  collective  membership. 

As  guidance  for  Mr.  Diggins,  the 
Board,  in  conjunction  with  its  Contracts 


Committee,  compiled  written 
"Contracting  Guidelines  and 
Parameters,"  setting  forth  price-related 
and  other  competitively  significant 
terms  that  the  Alliance  required  in  order 
to  contract  with  payors.  Mr.  Diggins 
reported  the  details  of  negotiations  with 
payors  to  the  Board  and  the  Contracts 
Committee.  Based  on  the 
recommendations  of  Mr.  Diggins,  and 
the  Contracts  Committee,  the  Board 
decided  whether  to  accept  or  reject, 
contracts  with  payors  on  behalf  of  the 
Alliance's  physician  and  hospital 
members. 

The  Alliance  and  Mr.  Diggins 
negotiated  higher  reimbursement  for 
Alliance  physician  and  hospital 
members,  and  more  advantageous 
contract  language,  than  the  physicians 
and  hospitals  could  have  achieved 
through  individual  contracts  with 
payors.  Despite  a  written  Alliance 
policy  allowing  members  to  contract 
independently  of  the  Alliance,  in  fact 
the  Alliance  and  Mr.  Diggins 
encouraged  the  physician  and  hospital 
members  to  contract  only  through  the 
Alliance,  in  order  to  maintain  the 
Alliance's  leverage  over  payors.  Mr. 
Diggins  provided  Allicmce  physician 
and  hospital  members  with  a  model 
letter  for  them  to  use  to  notify  payors 
that  they  refused  to  negotiate 
individually,  and  that  the  Alliance 
would  negotiate  on  their  behalf.  In 
response  to  payors'  requests  to  contract 
directly  with  Alliance  physician  and 
hospital  members,  the  members  directed 
payors  to  the  Alliance  for  contracting. 

The  Alliance's  and  Mr.  Diggins'  joint 
negotiation  of  fees  and  other 
competitively  significant  terms  has  not 
been  reasonably  related  to  any 
efficiency-enhancing  integration. 
Although  the  Alliance  has  developed 
some  clinical  programs  limited 
primarily  to  hospital  members,  none  of 
the  Alliance's  clinical  activities  create 
any  significant  degree  of 
interdependence  among  the  physician 
or  hospital  participants,  nor  do  the 
activities  create  sufficiently  substantial 
potential  efficiencies. 

By  orchestrating  agreements  among 
Alliance  physician  members,  and 
hospital  members,  to  deal  only  on 
collectively-determined  terms,  together 
with  refusals  to  deal  with  payors  that 
would  not  meet  those  terms, 
respondents  have  violated  section  5  of 
the  FTC  Act. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
prevent  recurrence  of  the  illegal  conduct 
charged  in  the  complaint,  while 
allowing  respondents  to  engage  in 
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legitimate  conduct  that  does  not  impair 
competition. 

The  proposed  order's  specific 
provisions  are  as  follows: 

The  proposed  order's  core 
prohibitions  are  contained  in 
Paragraphs  II,  III,  and  V.  Paragraph  II  is 
intended  to  prevent  the  Respondents 
from  participating  in,  or  creating,  future 
unlawful  agreements  for  physician 
services.  Paragraph  II.A  prohibits  the 
Alliance  and  Mr.  Diggins  from  entering 
into  or  facilitating  any  agreement 
between  or  among  any  physicians:  (1) 
To  negotiate  with  payors  on  any 
physician's  behalf;  (2)  to  deal,  not  to 
deal,  or  threaten  not  to  deal  with  payors; 
(3)  on  what  terms  to  deal  with  any 
payor;  or  (4)  not  to  deal  individually 
with  any  payor,  or  to  deal  with  any 
payor  only  through  the  Alliance. 

Other  peuls  of  Paragraph  II  reinforce 
these  general  prohibitions.  Paragraph 
II. B  prohibits  the  respondents  from 
facilitating  exchanges  of  information 
among  physicians  concerning  whether, 
or  on  what  terms,  to  contract  with  a 
payor.  Paragraph  II.C  bars  attempts  to 
engage  in  any  action  prohibited  by 
Paragraph  II.A  or  II. B.  Paragraph  II.D 
proscribes  inducing  anyone  to  engage  in 
any  action  prohibited  by  Paragraphs  II.A 
through  II.C. 

Paragraph  III  is  intended  to  prevent 
the  Respondents  from  participating  in, 
or  creating,  future  unlawful  agreements 
for  hospital  services.  Paragraphs  III.A 
through  D  are  identical  to  Paragraphs 
II.A  through  D,  except  that  they  apply 
to  the  Alliance's  or  Mr.  Diggins'  actions 
regarding  the  provision  of  hospital, 
rather  than  physician,  services.  This 
matter  is  the  Commission's  first  law 
enforcement  action  charging  an 
organization  with  price-fixing  and  other 
anticompetitive  collusive  conduct  in  the 
market  for  hospital  services,  in  violation 
of  section  5  of  the  FTC  Act.  Thus,  unlike 
previous  orders  involving  collective 
bargaining  with  health  plans,  this  order 
bars  agreements  relating  to  both 
physicians  and  hospitals. 

As  in  other  orders  addressing 
providers'  collective  bargaining  with 
health  care  purchasers,  certain  kinds  of 
agreements  are  excluded  from  the 
general  bar  on  joint  negotiations. 
Respondents  would  not  be  precluded 
from  engaging  in  conduct  that  is 
reasonably  necessary  to  form  or 
participate  in  legitimate  joint 
contracting  arrangements  among 
competing  physicians  or  competing 
hospitals,  whether  a  "qualified  risk- 
sharing  joint  arrangement"  or  a 
"qualified  clinically-integrated  joint 
arrangement." 

As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 


arrangement"  possesses  two  key 
characteristics.  First,  all  physician  or  all 
hospital  participants  must  share 
substantial  financial  risk  through  the 
arrangement,  such  that  the  arrangement 
creates  incentives  for  the  participants  to 
control  costs  and  improve  quality  by 
managing  the  provision  of  services. 
Second,  any  agreement  concerning 
reimbursement  or  other  terms  os 
conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

A  "qualified  clinically-integrated  joint 
arrangement,"  on  the  other  hand,  need 
not  involve  any  sharing  of  financial  risk. 
Instead,  as  defined  in  the  proposed 
order,  all  physician  participants  must 
participate  in  active  and  ongoing 
programs  to  evaluate  and  modify'  their 
clinical  practice  patterns  in  order  to 
control  costs  and  ensure  the  quality  of 
services  provided,  and  the  arrangement 
must  create  a  high  degree  of 
interdependence  and  cooperation 
among  physicians.  As  with  qualified 
risk-sharing  arrangements,  any 
agreement  concerning  price  or  other 
terms  of  dealing  must  be  reasonably 
necessary  to  achieve  the  efficiency  goals 
of  the  joint  arrangement. 

In  the  event  that  the  Alliance  forms  a 
qualified  risk-sharing  joint  arrangement 
or  a  qualified  clinically-integrated  joint 
arrangement.  Paragraph  IV  requires  the 
Alliance  to  notify  the  Commission  at 
least  60  days  prior  to  negotiating  or 
entering  into  agreements  with  payors,  or 
discussing  price  or  related  terms  among 
the  participants  of  the  arrangement. 
Notification  is  not  required  for 
negotiations  or  agreements  with 
subsequent  payors  pursuant  to  any 
arrangement  for  which  notice  was  given 
under  Paragraph  IV.  Paragraph  IV.B  sets 
out  the  information  necessary  to  make 
the  notification  complete.  Paragraph 
rV.C  establishes  the  Commission's  right 
to  obtain  additional  information 
regarding  the  arrangement. 

Paragraph  V  prohibits  Mr.  Diggins,  for 
three  years,  from  negotiating  with  any 
payor  on  behalf  of  any  Alliance 
physician  or  hospital  member,  and  from 
advising  any  Alliance  physician  or 
hospital  member  to  accept  or  reject  any 
term,  condition,  or  requirement  of 
dealing  with  any  payor.  Mr.  Diggins, 
however,  is  permitted  to  form, 
participate  in,  or  take  any  action  in 
furtherance  of  a  qualified  risk-sharing 
joint  arrangement  or  qualified  clinically- 
integrated  joint  arrangement  on  behalf 
of  the  Alliance. 

Paragraph  VI.A  requires  the  Alliance 
to  distribute  the  complaint  and  order  to 
all  physicians  and  hospitals  who  have 
participated  in  the  Alliance,  and  to 


payors  that  contract  with  the  Alliance. 
Paragraph  VLB  requires  the  Alliance,  at 
any  payor's  request  and  without 
penalty,  to  terminate  its  current 
contracts  with  respect  to  providing 
physician  services.  If  a  payor  does 
request  termination.  Paragraph  VLB 
.requires  the  Alliance  to  terminate  the 
contract  on  its  earliest  termination  or 
renewal  date.  Paragraph  VLB  also 
provides  that  a  contract  may  extend  up 
to  one  year  beyond  the  termination  or 
renewal  date  if  the  payor  affirms  the 
contract  in  writing  and  the  Alliance 
does  not  exercise  its  right  to  terminate 
the  contract. 

Paragraph  VILA  requires  Mr.  Diggins 
to  distribute  the  complaint  and  order  to 
physjcian  and  hospital  groups  he 
represents  in  contracting  with  payors, 
and  to  payors  with  which  he  has  dealt 
in  contracting  while  representing  any 
physician  or  hospital  groups. 

Paragraphs  VII.B  through  IX  of  the 
proposed  order  impose  various 
obligations  on  respondents  to  report  or 
provide  access  to  information  to  the 
Commission  to  facilitate  monitoring 
respondents'  compliance  with  the  order. 

The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

IFR  Doc.  03-18743  Filed  7-22-03;  8:45  ami 

BILUNG  CODE  67S0-01-P 


FEDERAL  TRADE  COMMISSION 

[FileNo.  021  0188] 

Washington  University  Physician 
Network;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  August  1 1 ,  2003 . 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
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WUPN  violated  Section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45,  by 
orchestrating  and  implementing 
agreements  among  WUPN  and  its     ' 
independent,  community-based 
physician  members  ("community 
physicians"),  and  facilitating 
agreements  among  its  community 
physicians  and  its  Washington 
University  School  of  Medicine  full-time 
faculty  physician  members  ("faculty 
physicians"),  to  fix  prices  and  other 
terms  on  which  they  would  deal  with 
health  plans,  and  to  refuse  to  deal  with 
such  purchasers  except  on  collectively- 
determined  terms.  The  proposed 
consent  order  has  been  placed  on  the 
public  record  for  30  days  to  receive 
comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  30  days,  the  Commission  will 
review  the  agreement  and  the  comments 
received,  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  the  proposed  order  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  WUPN  that 
it  violated  the  law  or  that  the  facts 
alleged  in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint  Allegations 

WUPN  consists  of  900  faculty 
physicians  and  600  community 
physicians  who  provide  health  care 
services  in  St.  Louis,  Missouri  and  four 
neighboring  counties  ("the  greater  St. 
Louis  area").  WUPN  was  established  in 
1993  to  facilitate,  among  competing 
physicians,  collective  bargaining  with 
health  plans  in  order  to  obtain  more 
favorable  reimbursement  rates  and  other 
"very  favorable  terms  when  compared 
to  contracts  entered  into  on  an 
individual  basis  or  through  another 
organization." 

WUPN  is  a  not-for-profit  corporation, 
and  its  sole  legal  member  is  Washington 
University  ("WU"),  also  a  non-profit 
entity.  Section  4  of  the  FTC  excludes 
certain  types  of  non-profit  corporations 
from  its  definition  of  entities  under  its 
jurisdiction.  However,  the  Commission 
has  jurisdiction  over  WUPN  because 
WUPN's  community  physicians,  who 
operate  for  profit,  are  "members"  of 
WUPN  due  to  their  significant  role  in 
governing  the  organization.  Also,  WUPN 
provides  substantial  economic  benefits 
for  its  community  physician  members, 


who  make  up  a  minority  of  the 
membership  but  are  granted  a 
substantial  role  in  WUPN  to  enhance 
their  incomes  and  bargaining  power. 

WUPN  is  managed  and  controlled  by 
a  Board  of  Directors  made  up  of  16 
conmiimity  physicians  and  13  faculty 
physicians.  Contracts  with  health  plans 
are  negotiated  by  representatives  of 
WUPN's  Management  Committee,  and 
progress  of  its  negotiations  is  reported  to 
WUPN's  Board.  The  Committee 
recommends  to  the  Board  whether  to 
accept  or  reject  a  payor's  fee  schedule, 
or  whether  to  terminate  or  extend  a 
payor's  existing  contract.  The  Board 
votes  on  the  recommendation,  which 
requires  majority  approval. 

WUPN  has  successfully  coerced  a 
number  of  health  plans  to  increase  the 
fees  they  pay  to  WUPN  members,  and 
thereby  raised  the  cost  of  medical  care 
in  the  greater  St.  Louis  area.  As  a  result 
of  the  challenged  actions  of  WUPN, 
consumers  in  the  greater  St.  Louis  area 
are  deprived  of  the  benefits  of 
competition  among  physicians.  By 
facilitating  agreements  among  WUPN 
members  to  deal  only  on  collectively- 
determined  terms,  and  actual  or 
threatened  refusals  to  deal  with  health 
plans  that  would  not  meet  those  terms, 
WUPN  has  violated  Section  5  of  the  FTC 
Act. 

WUPN's  collective  negotiations  with 
payors  are  not  justified  by  any 
efBciency-enhancing  integration  among 
the  community  physicicms,  or  among 
the  community  physicians  and  the 
faculty  physicians. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
prevent  recurrence  of  the  illegal  conduct 
charged  in  the  complaint,  while 
allowing  WUPN  to  engage  in  legitimate 
conduct  that  does  not  impair 
competition.  It  is  similar  to  recent 
orders  that  the  Commission  has  issued 
to  settle  charges  that  physician  groups 
engaged  in  unlawful  agreements  to  raise 
the  fees  they  receive  from  health  plans. 

The  proposed  order's  specific 
provisions  are  as  follows: 

Paragraph  II.A  prohibits  WUPN  from 
entering  into  or  facilitating  any 
agreement  between  or  among  any 
physicians:  (1)  To  negotiate  with  payors 
on  any  physician's  behalf;  (2)  to  deal, 
refuse  to  deal,  or  threaten  not  to  deal 
with  payors;  (3)  on  what  terms  to  deal 
with  any  payor;  or  (4)  not  to  deal 
individually  with  any  payor,  or  not  to 
deal  with  any  payor  through  an 
arrangement  other  than  WUPN. 

Other  parts  of  Paragraph  II  reinforce 
these  general  prohibitions.  Paragraph 
II. B  prohibits  WUPN  from  facilitating 
exchanges  of  information  among 
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physicians  concerning  whether,  or  on 
what  terms,  to  contract  with  a  payor. 
Paragraph  II.C  bars  attempts  to  engage  in 
any  action  prohibited  by  Paragraph  II.A 
or  II.B.  Paragraph  II.D  proscribes 
inducing  anyone  to  engage  in  any  action 
prohibited  by  Paragraphs  II.A  through 
II.C. 

As  in  other  orders  addressing 
providers'  collective  bargaining  with 
health  care  purchasers,  certain  kinds  of 
agreements  are  excluded  from  the 
general  bar  on  joint  negotiations. 

First,  WUPN  would  not  be  precluded 
from  engaging  in  conduct  that  is 
reasonably  necessary  to  form  or 
participate  in  legitimate  joint  u 

contracting  arrangements  among 
competing  physicians,  whether  a 
"qualified  risk-sharing  joint 
arrangement"  or  a  "qualified  clinically- 
integrated  joint  arrangement."  Second, 
WUPN  would  be  permitted  to  enter  into 
any  agreement  or  engage  in  any  conduct 
that  only  involves  WU  faculty  members 
with  respect  to  services  provided  by  WU 
physicians. 

As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 
arrangement"  possesses  two  key 
characteristics.  First,  all  physician 
participants  must  share  substantial 
financial  risk  through  the  arrangement, 
such  that  the  arrangement  creates 
incentives  for  the  participants  to  control 
costs  and  improve  quality  by  managing 
the  provision  of  services.  Second,  any 
agreement  concerning  reimbursement  or 
other  terms  or  conditions  of  dealing 
must  be  reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

A  "qualified  clinically-integrated  joint 
arrangement,"  on  the  other  hand,  need 
not  involve  any  sharing  of  financial  risk. 
Instead,  as  defined  in  the  proposed 
order,  physician  participants  must 
participate  in  active  and  ongoing 
programs  to  evaluate  and  modify  their 
clinical  practice  patterns  in  order  to 
control  costs  and  ensure  the  quality  of 
services  provided,  and  the  arrangement 
must  create  a  high  degree  of 
interdependence  and  cooperation 
among  physicians.  As  with  qualified 
risk-sharing  arrangements,  any 
agreement  concerning  price  or  other 
terms  of  dealing  must  be  reasonably 
necessary  to  achieve  the  efficiency  goals 
of  the  joint  arrangement. 

Paragraphs  III. A  and  III.B  require 
WUPN  to  send  notice  of  the  order  and 
complaint  to  all  WUPN  participating 
physicians,  WUPN  employees  and 
principals,  and  all  payors  WUPN  has 
contacted  since  January  1,  1998, 
concerning  the  provision  of  physician 
services.  Paragraph  III.C.  requires 
WUPN  to  terminate,  without  penalty, 


any  preexisting  contract  with  a  payor 
upon  receipt  of  a  payor's  written  request 
to  terminate  the  contract.  This  provision 
is  intended  to  eliminate  the  effects  of 
WUPN's  anticompetitive  actions. 
Paragraph  III.D  of  the  proposed  order 
requires  WUPN  to  distribute  the  order 
and  complaint  prospectively  to  new 
members,  newly  contracted  payors,  and 
new  employees  for  a  period  of  three 
years,  and  Paragraphs  IV  through  VI  set 
out  WUPN's  requirements  to  report  or 
provide  access  to  information  to  the 
Commission  to  facilitate  monitoring  of 
WUPN's  compliance  with  the  order. 

The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

(PR  Doc.  03-18744  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  6750-01 -P 


GENERAL  SERVICES 
ADMINISTRATION 

National  Travel  Forum  2004:  Traveling 
on  the  Frontier  of  Change  (NTF  2004) 

AGENCY:  Office  of  Governmentwide 
Policy,  General  Services  Administration 
(GSA). 

ACTION:  Notice. 

summary:  The  General  Services 
Administration  (GSA)  is  aimouncing 
that  it  will  hold  its  third  national  travel 
forum.  The  National  Travel  Forum  2004: 
Traveling  on  the  Frontier  of  Change 
(NTF  2004)  will  take  place  June  28-July 
1 ,  2004  at  the  Wyndham  Anatole  in 
Dallas,  Texas.  Nearly  1,500  travel, 
relocation,  financial  and  other 
professionals  within  Federal,  State,  and 
local  governments,  as  well  as  the  private 
sector  will  attend.  Much  of  the  focus 
will  be  on  the  governmentwide  eTravel 
Service  (eTS),  the  Federal  Premier 
Lodging  Program  (FPLP),  and  revised 
relocation  regulations.  Best  practices  in 
Government  travel  and  relocation 
services,  as  well  as  many  other  topics 
will  be  discussed.  To  attend,  exhibit,  or 
hold  an  agency-wide  meeting,  visit  the 
NTF  2004  Web  site  at  http:// 
www. nationaltravelforum.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Freda,  Office  of  Governmentwide 
Policy,  at  (202)  219-3500,  or  by  e-mail 
to  Rick.Freda@gsa.gov. 

Dated:  July  18,  2003. 
Peggy  DeProspero, 

Director,  Travel  Management  Policy. 

[FR  Doc.  03-18751  Filed  7-22-03;  8:45  am] 

BILLING  CODE  6820-24-P 


GENERAL  SERVICES 
ADMINISTRATION 

[2003-N04) 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

AGENCIES:  Office  of  Civil  Rights,  General 
Services  Administration  (GSA). 
ACTION:  Notice  of  interim  final  policy 
guidance  document. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  publishing  for 
public  comment  interim  final  policy 
guidance  on  Title  Vis  prohibition 
against  national  origin  discrimination  as 
it  affects  limited  English  proficient 
(LEP)  persons.  This  guidance Will 
become  final  after  a  30-day  comment 
period  unless  GSA  determines  that  the 
comments  require  further  modification 
to  the  guidance.  Once  final,  this  policy 
guidance  will  supplant  the  policy 
guidance  published  on  January  17, 
2001. 

DATES:  Submit  comments  on  or  before 
August  22,  2003.  GSA  will  review  all 
comments  and  will  determine  what 
modifications,  if  any.  to  this  policy 
guidance  are  necessary.  Because  this 
guidance  must  adhere  to  the  Federal- 
wide  compliance  standards  and 
framework  detailed  in  the  model  U.S. 
Department  of  Justice's  LEP  guidance, 
GSA  specifically  solicits  comments  on 
the  nature,  scope,  and  appropriateness 
of  the  GSA-specific  examples  set  out  in 
this  guidance  explaining  and/or 
highlighting  how  those  consistent 
Federal-wide  compliance  standards  are 
applicable  to  recipients  of  Federal 
financial  assistance  through  GSA. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Ms.  Regina 
Budd,  Deputy  Associate  Administrator, 
Office  of  Civil  Rights,  General  Services 
Administration.  1800  F  Street.  NW.. 
Suite  5127,  Washington.  DC  20405. 
Comments  may  also  be  submitted  by 
facsimile  at  (202)  219-3369  or  at  "e-mail 
OCH@gsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat.  Room  4035.  GS 
Building,  Washington,  DC,  20405,  (202) 
208-7312,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Evelyn  Britton  at  the  Office  of  Civil 
Rights,  General  Services 
Administration,  1800  F  Street,  NW.. 
Washington,  DC  20405.  Telephone  (202) 
501-0767;  1-800-662-6376;  TDD  1- 
888-267-7660. 
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Affecting  Limited  English  Proficient 
Persons",  published  on  June  18,  2002, 
67  FR  41455. 

It  has  been  determined  that  the 
guidance  does  not  constitute  a 
regulation  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

The  text  of  the  complete  guidance 
document  appears  as  an  attachment  to 
this  notice. 

Dated:  luly  1,  2003. 

Madeline  Caliendo, 

Associate  Administrator,  Office  of  Civil 
Rights. 


I.  Introduction 

Most  individuals  living  in  the  United 
States  read,  vkrite.  speak  and  understand 
English.  There  are  many  individuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  speak  Spanish  and  almost  7 
million  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  write,  speak,  or  understand 
English,  they  are  limited  English 
proficient,  or  "LEP."  While  detailed 
data  from  the  2000  census  has  not  yet 
been  released.  26%  of  all  Spanish- 
speakers.  29.9%  of  all  Chinese-speakers, 
and  28.2%  of  all  Vietnamese-speakers 
reported  that  they  spoke  English  "not 
well"  or  "not  at  all"  in  response  to  the 
1990  census. 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  important  benefits 
or  services,  understanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
understanding  other  information 
provided  by  federally  funded  programs 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  LEP  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English.  Recipients  should  not 
overlook  the  long-term  positive  impacts 
of  incorporating  or  offering  English  as  a 
Second  Language  (ESL)  programs  in 
parallel  with  language  assistance 
services.  ESL  courses  can  serve  as  an 
important  adjunct  to  a  proper  LEP  plan. 
However,  the  fact  that  ESL  classes  are 
made  available  does  not  obviate  the 
statutory  and  regulatory  requirement  to 
provide  meaningful  access  for  those 
who  are  not  yet  English  proficient. 
Recipients  of  Federal  financial 
assistance  have  an  obligation  to  reduce 


language  barriers  that  can  preclude 
meaningful  access  by  LEP  persons  to 
important  government  services.  ^ 

In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  Federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  Civil  Rights  Act  of  1964.  42  U.S.C. 
2000d  and  Title  VI  regulations  against 
national  origin  discrimination.  The 
purpose  of  this  policy  guidance  is  to 
assist  recipients  in  fulfilling  thefr 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  imder  existing 
law.  This  policy  guidance  clarifies 
existing  legal  requirements  for  LEP 
persons  by  providing  a  description  of 
the  factors  recipients  should  consider  in 
fulfilling  their  responsibilities  to  LEP 
persons. 2  These  are  the  same  criteria 
GSA  will  use  in  evaluating  whether 
recipients  are  in  compliance  with  Title 
VI  and  Title  VI  regulations. 

In  a  memorandum  to  all  Federal 
funding  agencies,  dated  July  8.  2002. 
Assistant  Attorney  General  Ralph  Boyd 
of  the  U.S.  Department  of  Justice's  (DOJ) 
Civil  Rights  Division  requested  that 
agencies  model  their  agency-specific 
guidance  for  recipients  after  Sections  I- 
VIII  of  DOJ's  June  18.  2002  guidance. 
Therefore,  this  guidance  is  modeled 
after  the  language  and  format  of  the 
DOJ's  revised,  final  guidance, 
'Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons",  published 
June  18.  2002.  67  FR  41455.  The  DOJ's 
role  under  Executive  Order  13166  is 
unique.  The  Order  charges  DOJ  with 
responsibility  for  providing  LEP 
Guidance  to  other  Federal  agencies  and 
for  ensuring  consistency  among  each 
agency-specific  guidance.  Consistency 
among  Federal  agencies  is  particularly 
important.  Inconsistency  or 
contradictory  guidance  could  confuse 


'  GSA  recognizes  that  many  recipients  tiad 
language  assistance  programs  in  place  prior  to  the 
issuance  of  Executive  Order  13166.  This  policy 
guidance  provides  a  uniform  framework  for  a 
recipient  to  integrate,  formalize,  and  assess  the  . 
continued  vitality  of  these  existing  and  possibly 
additional  reasonable  efforts  based  on  the  nature  of 
its  program  or  activity,  the  current  needs  of  the  LEP 
populations  it  encounters,  and  its  prior  experience 
in  providing  language  services  in  the  community  it 
serves. 

■^  The  policy  guidance  is  not  a  regulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
regulations  require  that  recipients  take  responsible 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  analytical  framework 
that  recipients  may  use  to  determine  how  best  to 
comply  with  statutor)'  and  regulator}'  obligations  to 
ensure  meaningful  access  to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proficient. 
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recipients  of  Federal  funds  and 
needlessly  increase  costs  without 
rendering  the  meaningful  access  for  LEP 
persons  that  this  Guidance  is  designed 
to  address.  As  with  most  government 
initiatives,  this  requires  balancing 
several  principles.  While  this  Guidance 
discusses  that  balance  in  some  detail,  it 
is  important  to  note  the  basic  principles 
behind  that  balance.  First,  we  must 
ensure  that  Federally-assisted  programs 
aimed  at  the  American  public  do  not 
leave  some  behind  simply  because  they 
face  challenges  communicating  in 
English.  This  is  of  particular  importance 
because,  in  many  cases.  LEP  individuals 
form  a  substantial  portion  of  those 
encountered  in  Federally-assisted 
programs.  Second,  we  must  achieve  this 
goal  while  finding  constructive  methods 
to  reduce  the  costs  of  LEP  requfrements 
on  small  businesses,  small  local 
governments,  or  small  non-profits  that 
receive  Federal  financial  assistance. 

There  are  many  productive  steps  that 
the  Federal  government,  either 
collectively  or  as  individual  grant 
agencies,  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  Without  these  steps, 
certain  smaller  grantees  may  well 
choose  not  to  participate  in  Federally 
assisted  programs,  threatening  the 
critical  functions  that  the  programs 
strive  to  provide.  To  that  end,  GSA 
plans  to  continue  to  provide  assistance 
and  guidance  in  this  important  area.  An 
interagency  working  group  on  LEP  has 
developed  a  Web  site,  http:// 
www.lep.gov,  to  assist  in  disseminating 
this  information  to  recipients.  Federal 
agencies,  and  the  communities  being 
served. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001),  as  impliedly  striking  down.the 
regulations  promulgated  under  Title  VI 
that  form  the  basis  for  the  part  of 
Executive  Order  13166  that  appUes  to 
Federally  assisted  programs  and 
activities.  We  have  taken  the  position 
that  this  is  not  the  case,  and  will 
continue  to  do  so.  Accordingly,  we  will 
strive  to  ensure  that  Federally  assisted 
programs  and  activities  work  in  a  way 
that  is  effective  for  all  eligible 
beneficiaries,  including  those  with 
limited  English  proficiency. 

II.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d, 
provides  that  no  person  shall  "on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 


activity  receiving  Federal  financial 
assistance."  Section  602  authorizes  and 
dfrects  Federal  agencies  that  are 
empowered  to  extend  Federal  financial 
assistance  to  any  program  or  activity  "to 
effectuate  the  provisions  of  [section  601) 
*   *   *  by  issuing  rules,  regulations,  or 
orders  of  general  applicability."  42 
U.S.C.  2000d-l.  GSA  regulations 
promulgated  pursuant  to  section  602 
forbid  recipients  from  "utiliz[ingl 
criteria  or  methods  of  administration 
which  have  the  effect  of  subjecting 
individuals  to  discrimination  because  of 
thefr  race,  color,  or  national  origin,  or 
have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respects  individuals  of  a  particular  race, 
color,  or  national  origin."  41  CFR 
101.6.204-2(a){2).  The  Supreme  Court, 
in  Lau  v.  Nichols,  414  U.S.  563  (1974). 
interpreted  regulations  promulgated  by 
the  former  Department  of  Health. 
Education,  and  Welfare  to  hold  that 
Title  VI  prohibits  conduct  that  has  a 
disproportionate  effect  on  LEP  persons 
because  such  conduct  constitutes 
national  origin  discrimination.  In 
"Lau."  a  San  Francisco  school  district 
that  had  a  significant  number  of  non- 
English  speaking  students  of  Chinese 
origin  was  required  to  take  reasonable 
steps  to  provide  them  with  a  meaningful 
opportunity  to  participate  in  Federally 
funded  educational  programs. 

On  August  11.  2000.  Executive  Order 
13166  was  issued.  "Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency."  65  FR  50121 
(August  16,  2000).  Under  that  order, 
every  Federal  agency  that  provides 
financial  assistance  to  non-Federal 
entities  must  publish  guidance  on  how 
their  recipients  can  provide  meaningful 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidding 
funding  recipients  from  "restrict[ing]  an 
individual  in  any  way  in  the  enjoyment 
of  any  advantage  oi:  privilege  enjoyed  by 
others  receiving  any  service,  financial 
aid.  or  other  benefit  under  the  program" 
or  from  "utiliz[ing]  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin." 

On  that  same  day,  DOJ  issued  a 
general  guidance  document  addressed 
to  "Executive  Agency  Civil  Rights 
Officers"  setting  forth  general  principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  Executive  Order. 


"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  National  Origin 
Discrimination  Against  Persons  With 
Limited  English  Proficiency."  65  FR 
50123  (August  16.  2000)  ("DOJ  LEP 
Guidance"). 

Subsequently.  Federal  agencies  raised 
questions  regarding  the  requfrements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court's  decision  in 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001).  On  October  26,  2001.  Ralph  F. 
Boyd.  Jr.,  Assistant  Attorney  General  for 
the  Civil  Rights  Division,  issued  a 
memorandum  for  "Heads  of 
Departments  and  Agencies.  General 
Counsels  and  Civil  Rights  Dfrectors." 
This  memorandum  clarified  and 
reaffirmed  the  DOJ  LEP  Guidance  in 
light  of  Sandoval. 3  The  Assistant 
Attorney  General  stated  that  because 
Sandoval  did  not  invalidate  any  Title  VI 
regulations  that  proscribe  conduct  that 
has  a  disparate  impact  on  covered 
groups — the  types  of  regulations  that 
form  the  legal  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
Federally  assisted  programs  and 
activities — the  Executive  Order  remains 
in  force. 

Pursuant  to  Executive  Order  13166, 
GSA  developed  its  own  guidance 
document  for  recipients  and  initially 
issued  it  on  January  17.  2001,  "Limited 
English  Proficiency  Policy  Guidance  for 
recipients  of  Federal  Financial 
Assistance."  66  FR  4026  (January  17, 
2001)  ("LEP  Guidance  for  GSA 
Recipients").  Because  GSA  did  not 
receive  any  public  comment  on  its 
January  17.  2001  publication,  the 
Agency -republished  on  February  20. 
2002  its  existing  guidance  document  for 
additional  public  comment.  "Limited 
English  Proficiency  Policy  Guidance  for 
Recipients  of  Federal  Financial 
Assistance."  67  FR  7692  (February  20. 
2002).  GSA  has  since  received 


^  The  meiDorandum  noted  that  some 
commentators  have  interpreted  Sandoval  as 
impliedly  striking  down  the  disparate-impact 
regulations  promulgated  under  Title  VI  that  form 
the  basis  for  the  part  of  Executive  Order  13166  that^ 
applies  to  Federally  assisted  programs  and 
activities.  See,  e.g..  Sandoval  532  U.S.  at  286,  286 
n.6  ("[WJe  assume  for  purposes  of  this  decision  that 
section  602  confers  the  authority  to  promulgate 
disparate-impact  regulation;  *   •   *  We  cannot  help 
observing,  however,  how  strange  it  is  to  say  that 
disparate-impact  regulations  are  'inspired  by,  at  the 
service  of,  and  inseparably  intertwined  with'  Sec. 
601  •   *   •  when  Sec.  601  permits  the  very  t)ehavior 
that  the  regulations  forbid.  ").  The  memorandum, 
however,  made  clear  that  DO|  disagreed  with  the 
commentators'  interpretation.  Sandoval  holds 
principally  that  there  is  no  private  right  of  action     • 
to  enforce  Title  VI  disparate-impact  regulations.  It 
did  not  address  the  validity  of  those  regulations  or 
Executive  Order  13166  or  otherwise  limit  the 
authority  and  responsibility  of  Federal  grant 
agencies  to  enforce  their  own  implementing 
regulations. 
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significant  pi  blic  comment.  This 
guidance  doc  jment  is  thus  pubUshed 
pursuant  to  E  <ecutive  Order  13166. 
Once  final  it  vill  supplant  the  January 
17.  2001  publication  in  light  of  the 
public  commi  snt  received  and  Assistant 
Attorney  Gen  jral  Boyd's  October  26, 
2001  clarifying  memorandum  and  July 
8,  2002  memc  randum  advising  agencies 
to  revise  and  e-publish  their  guidance, 
modeled  aftei  DOJ's  June  18,  2002  final 
guidance. 

in.  Who  Is  C<  vered? 

GSA's  impl  ^mentation  regulations 
provide,  in  part,  at  41  CFR  101-6.204- 
1: 

"No  person  in  the  United  States  shall, 
on  the  ground  s  of  race,  color,  or  national 
origin,  be  exci  uded  from  participation 
in,  be  denied  he  benefits  of,  or  be 
otherwise  sub  ected  to  discrimination 
under  any  pro  ^ram  to  which  this 
subpart  applies.  " 

Specific  dis  :riminatory  actions 
prohibited  are  addressed  at  41  CFR  101- 
6.204-2:  "{a)(  )  In  connection  with  any 
program  to  wl  ich  this  subpart  applies, 
a  recipient  ma  y  not,  directly  or  through 
contractual  or  other  arrangements,  on 
the  ground  of  ace,  color,  or  national 
origin: 

(i)  Deny  an  i  ndividual  any  services/ 
benefits,  financial  aid,  or  other  benefit 
provided  und<  r  the  program; 

(ii)  Provide  ;  iny  service,  financial  aid, 
or  other  benefi  t  to  any  individual  which 
is  different,  or  is  provided  in  a  different 
maimer,  from  hat  provided  to  others 
under  the  proj  ram; 

(iii)  Subject  m  individual  to 
segregation  or  separate  treatment  in  any 
matter  related  ;o  his  receipt  of  any 
service,  financ  al  aid.  or  other  benefit 
under  the  prog  ram; 

(iv)  Restrict  m  individual  in  any  way 
in  the  enjoyme  nt  of  any  advantage  or 
privilege  enjoji  ed  by  others  receiving 
any  service,  fii  ancial  aid,  or  other 
benefit  under  t  le  program; 

(v)  Treat  an  i  ndividual  differently 
from  others  in  determining  whether  he 
satisfies  any  ac  mission,  q^ollment, 
quota,  eligibili  y,  membership  or  other 
requirement  oi  condition  which 
individuals  mv  st  meet  in  order  to  be 
provided  any  S2rvice,  financial  aid,  or 
other  benefit  p  ovided  under  the 
program; 

(vi)  Deny  an  individual  an 
opportunity  to  participate  in  the 
program  throuj  h  the  provision  of 
services  or  oth(  rwise,  or  afford  him  an 
opportunity  to  lo  so  which  is  different 
from  that  afforded  others  under  the 
program  *   * 

Federal  finar  cial  assistance  includes 
grants,  training,  use  of  equipment, 
donations  of  su  rplus  property,  and  other 


assistance.  Recipients  of  GSA  assistance 
include,  for  example:  '* 
— State  and  local  agencies  involved  in 
such  activities  as:  Conservation; 
economic  development;  education; 
park  and  recreation  programs;  public 
safety;  public  health  programs  for  the 
elderly;  and  programs  for  the 
homeless;  and 
— Nonprofit  organizations  that  perform 
educational  and  public  health 
activities  exempt  from  taxation  under 
section  501  of  the  Internal  Revenue 
such  as:  Medical  institutions; 
hospitals;  clinics;  health  centers;  and 
drug  abuse  treatment  centers;  schools; 
universities;  Head  Start;  childcare 
centers;  educational  radio  and 
television  stations;  museums  attended 
by  the  public;  libraries;  food  banks; 
and  other  eligibly  organizations  that 
provide  support  and  services  to  the 
needy,  shelter,  or  support  services  to 
the  homeless  or  impoverished. 
Subrecipients  likewise  are  covered 
when  Federal  funds  are  passed  through 
from  one  recipient  to  a  subrecipient. 
Coverage  extends  to  a  recipient's  entire 
program  or  activity,  i.e.,  to  all  parts  of 
a  recipient's  operations.  This  is  true 
even  if  only  one  part  of  the  recipient 
receives  the  Federal  assistance.^ 

Example:  GSA  donates  a  surplus  backhoe 
and  grader  to  a  State  park  within  the  State 
Department  of  Parks  and  Recreation.  All  of 
the  operations  of  the  entire  State  Department 
of  Parks  and  Recreation — not  just  the 
particular  park  that  received  the  property — 
are  covered. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  Federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
Federally  assisted  services  to  persons 
with  limited  English  proficiency. 

rV.  Who  Is  a  Limited  English  Proficient 
Individual? 

Individuals  who  do  not  speak  English 
as  their  primary  language  and  who  have 
a  limited  ability  to  read,  write,  speak,  or 
understand  English  can  be  limited 
English  proficient,  or  "LEP."  entitled  to 
language  assistance  with  respect  to  a 


■*  Pursuant  to  Executive  Order  13166,  the 
meaningful  access  requirement  of  the  Title  VI 
regulations  and  the  four-factor  analysis  set  forth  in 
the  GSA  LEP  Guidance  are  to  additionally  apply  to 
the  programs  and  activities  of  Federal  agencies, 
including  the  GSA. 

5  However,  if  a  Federal  agency  were  to  decide  to 
terminate  Federal  funds  based  on  noncompliance 
with  Title  VI  or  its  regulations,  only  funds  directed 
to  the  particula\program  or  activity  that  is  out  of 
compliance  would  be  terminated.  42  U.S.C.  2000d- 
1. 


particular  type  of  service,  benefit,  or 
encounter. 

Examples  of  populations  hkely  to 
include  LEP  persons  who  are 
encountered  and/ or  served  by  GSA 
recipients  and  should  be  considered 
when  planning  lemguage  services 
include,  but  are  not  limited  to: 
— Persons  seeking  assistance"  from  a 
county's  emergency  services,  such  as 
9-1-1  service,  which  include 
individuals  reporting  automobile 
accidents,  fires,  criminal,  or  other 
activity;  and  individuals  who 
encounter  the  legal  system;  ^ 

— Parents  or  other  family  members 
seeking  information  about  childcare 
and  educational  services;  and 
— Individuals  seeking  services  &T)m 
homeless  shelters,  domestic  abuse 
shelters,  food  banks,  clinics, 
hospitals,  medical  institutions,  or 
health-care  providers. 

V.  How  Does  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipients  are  required  to  take 
reasonable  steps  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessment  that  balances  the  following 
four  factors:  (1)  The  number  or 
proportion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
frequency  with  which  LEP  individuals 
come  in  contact  with  the  program;  (3) 
the  nature  and  importance  of  the 
program,  activity,  or  service  provided  by 
the  program  to  people's  lives;  and  (4) 
the  resources  available  to  the  grantee/ 
recipient  and  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  suggest 
a  balance  that  ensures  meaningful 
access  by  LEP  persons  to  critical 
services  while  not  imposing  imdue 
burdens  on  small  business,  small  local 
governments,  or  small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 
are  sufficient  for  the  different  types  of 
programs  or  Activities  in  which  it 
engages.  For  instance,  some  of  a 
recipient's  activities  will  be  more 
important  than  others  and/or  have 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  may  require  more  in 
the  way  of  language  assistance.  The 
flexibility  that  recipients  have  in 
addressing  the  needs  of  the  LEP 
populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  GSA  recipients 
should  apply  the  following  four  factors 
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to  the  various  kinds  of  contacts  that  they 
have  with  the  public  to  assess  language 
needs  and  decide  what  reasonable  steps 
they  should  take  to  ensure  meaningful 
access  for  LEP  persons. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  number  or  proportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 
directly  affected  by."  a  recipient's 
program  or  activity  are  those  who  are 
served  or  encountered  in  the  eligible 
service  population.  This  population  will 
be  program-specific,  and  includes 
persons  who  are  in  the  geographic  area 
that  has  been  approved  by  a  Federal 
grant  agency  as  the  recipient's  service 
area.  However,  where,  for  instance,  a 
nonprofit  organization  operates  several 
shelters  within  a  large  county  and  one 
health  clinic  that  serves  a  large  LEP 
population  in  a  rural  part  of  the  country, 
the  appropriate  service  area  for  the 
clinic  is  most  likely  that  portion  of  the 
county  served  by  the  health  clinic,  and 
not  the  entire  population  served  by  the 
nonprofit  organization.  The  same  would 
be  true  for  the  shelters.  Where  no 
service  area  has  previously  been 
approved,  the  relevant  service  area  may 
be  that  which  is  approved  by  state  or 
local  authorities  or  designated  by  the 
recipient  itself,  provided  that  these 
designations  do  not  themselves 
discriminatorily  exclude  certain 
populations.  When  considering  the 
number  or  proportion  of  LEP 
individuals  in  a  service  area,  recipients 
should  consider  LEP  parent(s)  when 
their  English-proficient  or  LEP  minor 
children  and  dependents  encounter  the 
recipient's  services,  programs  or 
activities. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be 
underserved  because  of  existing 
language  barriers.  Other  data  should  be 
consulted  to  refine  or  validate  a 
recipient's  prior  experience,  including 
the  latest  census  data  for  the  area 
served,  data  from  school  systems  and 
from  community  organizations,  and  data 


from  state  and  local  governments.^ 
Community  agencies,  school  systems, 
religious  organizations,  legal  aid 
entities,  and  others  can  often  assist  in 
identifying  populations  for  whom 
outreach  is  needed  and  who  would 
benefit  from  the  recipients'  programs 
and  activities  were  language  services 
provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program  ^ 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual's  program  or  activity  contact 
is  unpredictable  or  infrequent.  But  even 
recipients  that  serve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  commercially-available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 


^The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  demographic  data  may  indicate 
the  most  frequently  spoken  languages  other  than 
English  and  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  commonly  spoken 
languages  other  than  English  may  be  spoken  by 
people  who  are  also  overwhelmingly  proficient  in 
English.  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  English 
proficient  individuals.  When  using  demographic 
data,  it  is  important  to  focus  in  on  the  languages 
spoken  by  those  who  are  not  proficient  in  English. 


(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  The 
obligations  to  communicate  with  a 
person  in  need  of  emergency  health,  fire 
or  law  enforcement  services  may  differ, 
for  example,  from  those  to  provide 
information  about  museum  hours, 
location,  exhibits  and  services.  A 
recipient  needs  to  determine  whether 
denial  or  delay  of  access  to  services  or 
information  could  have  serious  or  even 
life-threatening  implications  for  the  LEP 
individual.  Decisions  by  a  Federal, 
State,  or  local  entity  to  make  an  activity 
compulsory,  such  as  educational 
programs,  the  provision  of  a  hearing  or 
complaint  process,  or  the 
communication  of  Miranda  rights,  or 
other  rights  or  warning  information,  can 
serve  as  strong  evidence  of  the 
program's  importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resources  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
"reasonable  steps"  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits.        * 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances;  the  sharing  of  language 
assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  documents 
need  not  be  "fixed"  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
volunteers,  for  example,  may  help 
reduce  costs. ^  Recipients  should 

'Small  recipients  with  limited  resources  may 
find  that  entering  into  a  bulk  telephonic 

Continued 
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carefully  expl<  ire  the  most  cost-effective 
means  of  deli  tiering  competent  and 
accurate  langu  age  services  before 
limiting  servic  bs  due  to  resource 
concerns.  Large  entities  and  those 
entities  servin] ;  a  significant  number  or 
proportion  of  1 EP  persons  should 
ensure  that  th«ir  resoiu-ce  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reas  on  to  limit  language 
assistance.  Sue  h  recipients  may  find  it 
useful  to  be  ab  e  to  articulate,  through 
documentatioi  i  or  in  some  other 
reasonable  ma  iner,  their  process  for 
determining  th  at  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  four-fa(  tor  analysis  necessarily 
implicates  the  'mix"  of  LEP  services 
required.  Reci|  lients  have  two  main 
ways  to  provid  e  language  services:  Oral 
interpretation  i  (ither  in  person  or  via 
telephone  intei  pretation  service 
(hereinafter  "interpretation")  and 
written  transla  :ion  (hereinafter 
"translation").  Oral  interpretation  can 
range  from  on-  tite  interpreters  for 
critical  service  i  provided  to  a  high 
volume  of  LEP  persons  to  access 
through  comm  jrcially-available 
telephonic  interpretation  services. 
Written  translation.  Likewise,  can  range 
from  translatio  a  of  an  entire  document 
to  translation  of  a  short  description  of 
the  docimient.  In  some  cases,  language 
services  shoulc  be  made  available  on  an 
expedited  basin  while  in  others  the  LEP 
individual  may  be  referred  to  another 
office  of  the  re<  ipient  for  language 
assistance. 

Xhe  correct  i  lix  should  be  based  on 
what  is  both  n«  cessary  and  reasonable 
in  light  of  the  f  sur-factor  analysis.  For 
instance,  a  meaical  clinic  in  a  largely 
Hispanic  neignborhood  may  need 
immediate  oral  interpreters  available 
and  should  give  serious  consideration  to 
hiring  some  bilingual  staff.  In  contrast, 
there  may  be  ctcumstances  where  the 
importance  and  nature  of  the  activity 
and  number  or  proportion  and 
frequency  of  cc  ntact  with  LEP  persons 
may  be  low  an(  \  the  costs  and  resources 
needed  to  prov  de  language  services 
may  be  high,  such  as  in  the  case  of  a 
voluntary  tour  af  a  city  park  and 
recreation  area  in  which  pre-arranged 
language  servic  es  for  the  particular 
service  may  not  be  necessary. 
Regardless  of  tl  le  type  of  language 
service  provide  d,  quality  and  acciu-acy 
of  those  servic*  s  can  be  critical  in  order 
to  avoid  seriou  ;  consequences  to  the 

to  the  recipient. 
Recipients  hav^  substantial  flexibility  in 
determining  th  5  appropriate  mix. 


interpretation  servi 
effective. 


e  contract  will  prove  cost 


VI.  Selecting  Language  Assistance 
Services 

Recipients  have  two  main  ways  to 
provide  language  services:  Oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

A.  Oral  Language  Services 
(In  terpretation) 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (soiutre 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

Competence  of  Interpreters.  When 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  strategies  outlined  below 
are  used.  Competency  requires  more 
than  self-identification  as  bilingual. 
Some  bilingual  staff  and  community 
volimteers,  for  instance,  may  be  able  to 
communicate  effectively  in  a  different 
language  when  communicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  English.  Likev^rise,  they  may  not 
be  able  to  do  written  translations. 

Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 
that  they: 

Demonstrate  proficiency  in  and 
ability  to  communicate  information 
accurately  in  both  English  and  in  the 
other  language  and  identify  and  employ 
the  appropriate  mode  of  interpreting 
(e.g.,  consecutive,  simultaneous, 
sununarization,  or  sight  translation); 

Have  knowledge  in  both  languages  of 
any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity  and  of  any  particularized 
vocabulary  and  phraseology  used  by  the 
LEP  person; »  and  understand  and 


'Many  languages  have  "regionalisms,"  or 
differences  in  usage.  For  instance,  a  word  that  may 
be  understood  to  mean  something  in  Spanish  for 
someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  because  there 
may  be  languages,  which  do  not  have  an 
appropriate  direct  interpretation  of.  some  technical 
terms  and  the  interpreter  should  be  so  aware  and 
be  able  to  provide  the  most  appropriate 
interpretation.  The  interpreter  should  likely  make 
the  recipient  aware  of  the  issue  and  the  interpreter 
and  recipient  can  then  work  to  develop  a  consistent 
and  appropriate  set  of  descriptions  of  these  terms 
in  that  language  that  can  be  used  again,  when 
appropriate. 


follow  confidentiality  and  impartiality 
rules  to  the  same  extent  the  recipient 
employee  for  whom  they  are 
interpreting  and/ or  to  the  extent  their 
position  requires. 

Understand  and  adhere  to  their  role  as 
interpreters  without  deviating  into  a 
role  as  coimselor,  legal/medical  advisor, 
or  other  roles  (particularly  in  court, 
administrative  hearings,  law 
enforcement  or  medical  services 
contexts). 

Some  recipients,  such  as  courts,  may 
have  additional  self-imposed 
requirements  for  interpreters.  Where 
individual  rights  depend  on  precise, 
complete,  and  accurate  interpretation  or 
translations,  particularly  in  the  contexts 
of  courtrooms  and  custodial  or  other 
police  interrogations,  the  use  of  certified 
interpreters  is  strongly  encovuaged.^ 
Where  such  proceedings  are  lengthy,  the 
interpreter  will  likely  need  breaks  and 
team  interpreting  may  be  appropriate  to 
ensure  accuracy  and  to  prevent  errors 
caused  by  mental  fatigue  of  interpreters. 

While  quality  and  accuracy  of 
language  services  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  The  quality 
and  accuracy  of  language  services  in  a 
hospital  emergency  room,  for  example, 
must  be  extraordinarily  high,  while  the 
quality  and  accuracy  of  language 
services  in  a  bicycle  safety  class  need 
not  meet  the  same  exacting  standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 
in  a  timely  manner.  To  be  meaningfully 
effective,  language  assistance  should  be 
timely.  While  there  is  no  single 
definition  for  "timely"  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  is 
that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delay  in  important  rights,  benefits,  or 
services  to  the  LEP  person.  For  example, 
when  the  timeliness  of  services  is 
important,  such  as  with  certain 
activities  of  GSA  recipients  providing 
law  enforcement,  health,  and  safety 
services,  and  when  important  legal 
rights  or  the  LEP  individual's  health  or 
safety  is  at  issue,  a  recipient  would 
likely  not  be  providing  meaningful 
access  if  it  had  one  bilingual  staffer 
available  one  day  a  week  to  provide  the 
service.  Such  conduct  would  likely 
result  in  delays  for  LEP  persons  that 


"  For  those  languages  in  which  no  formal 
accreditation  or  certification  currently  exists, 
recipients  should  consider  a  formal  process  for 
establishing  the  credentials  of  the  interpreter. 
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would  be  significantly  greater  than 
those  for  English  proficient  persons. 
Conversely,  where  access  to  or  exercise 
of  a  service,  benefit,  or  right  is  not 
effectively  precluded  by  a  reasonable 
delay,  language  assistance  can  likely  be 
delayed  for  a  reasonable  period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can,  for  example,  fill 
public  contact  positions,  such  as  911 
operators,  police  officers,  guards, 
medical/emergency  personnel,  or 
program  directors,  with  staff  who  are 
bilingual  and  competent  to 
communicate  directly  with  LEP  persons 
in  their  language.  If  bilingual  staff  is 
also  used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
interpret  written  documents  from 
English  into  another  language,  they 
should  be  competent  in  the  skill  of 
interpreting.  Being  bilingual  does  not 
necessarily  mean  that  a  person  has  the 
ability  to  interpret.  In  addition,  there 
may  be  instances  when  the  role  of  the 
employee  may  conflict  with  the  role  of 
an  interpreter  (for  instance,  a  staff 
witness  in  a  school  disciplinary  hearing 
may  not  be  appropriate  to  serve  as  an 
interpreter  at  the  same  time,  even  if  he 
or  she  were  skilled  at  interpreting). 
Effective  management  strategies, 
including  any  appropriate  adjustments 
in  assignments  and  protocols  for  using 
bilingual  staff,  can  ensure  that  bilingual 
staff  is  fully  and  appropriately  utilized. 
When  bilingual  staff  cannot  meet  all  of 
the  language  service  obligations  of  the 
recipient,  the  recipient  should  tiun  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  on  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  on-site  interpreters  to  provide 
accurate  and  meaningful 
communication  with  an  LEP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
providers,  many  community-based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  providing  training 
regarding  the  recipient's  programs  and 
processes  to  these  organizations  can  be 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  from 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 


offer  speedy  interpreting  assistance  in 
many  different  languages.  They  may  be 
particularly  appropriate  where  the  mode 
of  communicating  with  an  English 
proficient  person  would  also  be  over  the 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations,  it  is  important  to 
ensure  thah  when  using  such  services, 
the  interpreters  used  are  competent  to 
interpret  any  technical  or  legal  terms 
specific  to  a  particular  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
communication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing 
may  sometimes  help  to  resolve  this 
issue  where  necessary.  In  addition, 
where  documents  are  being  discussed,  it 
is  important  to  give  telephonic 
interpreters  adequate  opportunity  to 
review  the  document  prior  to  the 
discussion  and  any  logistical  problems 
should  be  addressed. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  (either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 
volimteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  he 
particularly  useful  in  providing 
language  access  for  a  recipient's  less 
critical  programs  and  activities.  To  the 
extent  the  recipient  relies  on 
community  volunteers,  it  is  often  best  to 
use  volimteers  who  are  trained  in  the 
information  or  services  of  the  program 
and  can  communicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
translate  documents,  should  be 
competent  in  the  skill  of  interpreting 
and  knowledgeable  about  applicable 
confidentiality  and  impartiality  rules. 
Recipients  should  consider  formal 
arrangements  with  community-based 
organizations  that  provide  volunteers  to 
address  these  concerns  and  to  help 
ensure  that  services  are  available  more 
regularly. 

L^se  of  Family  Members,  or  Friends  or 
Other  Volunteers  as  Interpreters. 
Although  recipients  should  not  plan  to 
rely  on  an  LEP  person's  family 
members,  friends,  or  other  informal 
interpreters  to  provide  meaningful 
access  to  important  programs  and 
activities,  where  LEP  persons  so  desire, 
they  should  be  permitted  to  use,  at  their 
own  expense,  an  interpreter  of  their 


own  choosing  (whether  a  professional 
interpreter,  family  member,  friend,  other 
volunteer)  in  place  of  or  as  a 
supplement  to  the  free  language  services 
expressly  offered  by  the  recipient.  LEP 
persons  may  feel  more  comfortable 
when  a  trusted  family  member,  friend, 
or  other  individual  acts  as  an 
interpreter.  In  addition,  in  exigent 
circumstances  that  are  not  reasonably 
foreseeable,  temporary  use  of 
interpreters  not  provided  by  the 
recipient  may  be  necessary.  However, 
with  proper  planning  and 
implementation,  recipients  should  be 
able  to  avoid  most  such  situations. 
Recipients,  however,  should  take 
special  care  to  ensure  that  family,  legal 
guardians,  caretakers,  and  other 
informal  interpreters  are  appropriate  in 
light  of  the  circumstances  and  subject 
matter  of  the  program,  service  or 
activity,  including  protection  .of  the 
recipient's  own  administrative  or 
enforcement  interest  in  accurate 
interpretation.  In  many  circumstances, 
family  members  (especially  children), 
friends,  other  individuals  are  not 
competent  to  provide  quality  and 
accurate  interpretations.  Issues  of 
confidentiality,  privacy,  or  conflict  of 
interest  may  also  arise.  LEP  individuals 
may  feel  uncomfortable  revealing  or 
describing  sensitive,  confidential,  or 
potentially  embarrassing  or  sensitive 
information,  such  as  medical  history/ 
condition,  previous  sexual  or  violent 
assault  history,  family  history,  or 
financial  information  to  a  family 
member,  friend,  or  member  of  the  local 
community.  1" 

In  addition,  such  informal  interpreters 
may  have  a  personal  connection  to  the 
LEP  person  or  an  undisclosed  conflict  of 
interest,  such  as  the  desire  to  protect 
themselves  or  another  individual.  For 
these  reasons,  when  oral  language 
services  are  necessary,  recipients  should 
generally  offer  competent  interpreter 
services  free  of  cost  to  the  LEP  person. 
For  GSA  recipient  programs  and 
activities,  this  is  particularly  true  in 
situations  in  which  health,  safety,  or. 
access  to  important  benefits  and 
services  are  at  stake,  or  when  credibility 
and  accuracy  are  important  to  protect  an 
individual's  rights  and  access  to 
important  services. 

An  example  of  such  a  case  is  when 
police  officers  respond  to  a  domestic 
violence  call.  In  such  a  case,  use  of 
family  members  or  neighbors  to 
interpret  for  the  alleged  victim, 
perpetrator,  or  witnesses  may  raise 


'"Recipients  should  take  these  concerns  into 
consideration  when  determining  whether  the  LEP 
individual  has  made  a  knowing  and  voluntary 
choice  for  the  use  of  a  family,  legal  guardian, 
caretaker  or  other  informal  interpreter. 
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serious  issues  i  )f  competency, 
confidentiality ,  and  conflict  of  interest 
and  is  thus  ina  ppropriate.  While  issues 
of  competency  confidentiality,  and 
conflict  of  interest  in  the  use  of  family 
members  (espe  cially  children),  friends, 
other  inmates  ( ir  other  detainees  often 
make  their  use  inappropriate,  the  use  of 
these  individui  lis  as  interpreters  may  be 
an  appropriate  option  where  proper 
application  of  he  four  factors  would 
lead  to  a  concl  ision  that  recipient- 
provided  servii  :es  are  not  necessary.  An 
example  of  thi!  is  a  voluntary 
educational  toi  ir  of  a  public  building. 
There,  the  imp  jrtance  and  nature  of  the 
activity  may  b€  relatively  low  and 
unlikely  to  imj  licate  issues  of 
confidentiality  conflict  of  interest,  or 
the  need  for  ac  ;uracy.  In  addition,  the 
resources  need  3d  and  costs  of  providing 
language  servic  es  may  be  high.  In  such 
a  setting,  an  LE  P  person's  use  of  family, 
friends,  or  others  may  be  appropriate. 

If  the  LEP  pe  -son  voluntarily  chooses 
to  provide  his  ( ir  her  own  interpreter,  a 
recipient  shoul  i  consider  whether  a 
record  of  that  c  loice  and  of  the 
recipient's  offe:  of  assistance  is 
appropriate.  W  lere  precise,  complete, 
and  accurate  in  terpretations  or 
translations  of  nformation  and/or 
testimony  are  c  ritical  for  medical, 
safety,  law  enfcrcement,  adjudicatory, 
or  legal  reasons ,  or  where  the 
competency  of  the  LEP  person's 
interpreter  is  m  )t  established,  a  recipient 
might  decide  tc  provide  its  own, 
independent  in  terpreter,  even  if  an  LEP 
person  wants  t(  i  use  his  or  her  own 
interpreter  as  m  ell.  Extra  caution  should 
be  exercised  wfcen  the  LEP  person 
chooses  to  use  i  minor  as  the 
interpreter.  Wh  ile  the  LEP  person's 
decision  shouh  be  respected,  there  may 
be  additional  is  sues  of  competency, 
confidentiality,  or  conflict  of  interest 
when  the  choic  ?  involves  using  children 
as  interpreters.  The  recipient  should 
take  care  to  ens  are  that  the  LEP  person's 
choice  is  volun  ary.  that  the  LEP  person 
is  aware  of  the  )ossible  problems  if  the 
preferred  interj  reter  is  a  minor  child, 
and  that  the  LE  '  person  knows  that  a 
competent  intei  preter  could  be  provided 
by  the  recipieni  at  no  cost. 

B.  Written  Lang  uage  Services 
(Translation) 


Translation  i 
written  text  froii 
language)  into  4n 
in  another  lang 

What  Documknts 
Translated?  Aftpr 
factor  analysis 
determine  that 
its  particular  program 
includes  the  tra[isl 


the  replacement  of  a 
one  language  (source 
equivalent  written  text 
lage  (target  language). 
Should  be 
applying  the  four- 
i  recipient  may 
in  effective  LEP  plan  for 
or  activity 
ation  of  vital  written 


materials  into  the  language  of  each 
frequently-encountered  LEP  group 
eligible  to  be  served  and/or  likely  to  be 
affected  by  the  recipient's  program. 

Such  written  materials  could  include, 
for  example: 

— Consent  and  complaint  forms; 
— Intake  forms  with  the  potential  for 

important  consequences; 
— Written  notices  of  rights  and 

responsibilities,  denial,  loss,  or 

decreases  in  benefits  or  services, 

parole,  and  other  hearings; 
— Notices  of  disciplinary  action; 
— Notices  advising  LEP  persons  of  fi-ee 

language  assistance; 
— Written  tests  that  do  not  assess 

English  language  competency,  but  test 

competency  for  a  particular  license, 

job,  or  skill  for  which  Knowing 

English  is  not  required;  and 
— Applications  to  participate  in  a 

recipient's  program  or  activity  or  to 

receive  recipient  benefits  or  services. 

Whether  or  not  a  document  (or  the 
information  it  solicits)  is  "vital"  may 
depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner.  For  instance^ 
applications  for  a  fishing  class  taught  at 
the  county  lake  should  not  generally  be 
considered  vital,  whereas  applications 
for  drug  and  alcohol  counseling/ 
treatment  in  a  homeless  shelter  or  in 
prison  could  be  considered  vital.  Where 
appropriate,  recipients  are  encouraged 
to  create  a  plan  for  consistently 
determining,  over  time  and  across  its 
various  activities,  what  documents  are 
"vital"  to  the  meaningful  access  of  the 
LEP  populations  they  ser\'e. 

Classifying  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness  of  rights  or  services  is  an 
important  part  of  "meaningful  access." 
Lack  of  awareness  that  a  particular 
program,  right,  or  service  exists  may 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  community 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
encountered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  Community  organizations 
may  be  helpful  in  determining  what 
outreach  materials  may  be  most  helpful 
to  translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreach  material  may  be  made  more 


effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools, 
religious,  and  community  organizations 
to  spread  a  message. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  document  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  phone  number  for 
obtaining  more  information  on  the 
contents  of  the  document  in  frequently- 
encountered  languages  other  than 
English  is  critical,  but  the  document  is 
sent  out  to  the  general  public  and 
caimot  reasonably  be  translated  into 
many  languages.  Thus,  vital  information 
may  include,  for  instance,  the  provision 
of  information  in  appropriate  languages 
other  than  English  regarding  where  a 
LEP  person  might  obtain  an 
interpretation  or  translation  of  the 
document. 

Into  What  Languages  Should 
Documents  be  Translated?  The 
languages  spoken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  documents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  languages  that 
are  frequently  encountered  by  a 
recipient  and  less  commonly- 
encountered  languages.  Many  recipients 
serve  communities  in  large  cities  or 
across  the  country.  They  regularly  serve 
LEP  persons  who  speak  dozens  and 
sometimes  over  100  different  languages. 
To  translate  all  written  materials  into  all 
of  those  languages  is  unrealistic. 
Although  recent  technological  advances 
have  made  it  easier  for  recipients  to 
store  and  share  translated  documents, 
such  an  undertaking  would  incur 
substantial  costs  and  require  substantial 
resources.  Nevertheless,  well- 
substantiated  claims  of  lack  of  resources 
to  translate  all  vital  documents  into 
dozens  of  languages  do  not  necessarily 
relieve  the  recipient  of  the  obligation  to 
translate  those  documents  into  at  least 
several  of  the  more  frequently- 
encountered  languages  and  to  set 
benchmarks  for  continued  translations 
into  the  remaining  languages  over  time. 
As  a  result,  the  extent  of  the  recipient's 
obligation  to  provide  written 
translations  of  documents  should  be 
determined  by  the  recipient  on  a  case- 
by-case  basis,  looking  at  the  totality  of 
the  circumstances  in  light  of  the  four- 
factor  analysis.  Because  translation  is  a 
one-time  expense,  consideration  should 
be  given  to  whether  the  upfront  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  lifespan  of  the  document 
when  applying  this  four-factor  analysis. 
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Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
they  comply  with  their  obligations  to 
provide  written  translations  in 
languages  other  than  English. 
Paragraphs  (a)  and  (b)  outline  the 
circumstances  that  can  provide  a  "safe 
harbor"  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  "safe  harbor"  means  that  if 
a  recipient  provides  written  translations 
under  these  circumstances,  such  action 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  wrritten- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  common  starting 
point  for  recipients  to  consider  whether 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved;  the 
nature  of  the  information  sought;  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  virritten 
translations  of  commonly-used  forms 
into  fi'equently-encountered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  fact-intensive,  four-factor 
analysis. 

Example:  Even  if  the  safe  harbors  are  not 
used,  if  written  translation  of  a  certain 
document(s)  would  be  so  burdensome  as  to 
defeat  the  legitimate  objectives  of  its 
program,  the  translation  of  the  written 
materials  is  not  necessary.  Other  ways  of 
providing  meaningful  access,  such  as 
effective  oral  interpretation  of  certain  vital 
documents,  might  be  acceptable  under  such 
circumstances. 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  WTitten- 
translation  obligations: 

The  GSA  recipient  provides  written 
translations  of  vital  documents  for  each 
eligible  LEP  language  group  that 
constitutes  five  percent  or  1,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or 

If  there  are  fewer  than  50  persons  in 
a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  WTitten  documents 
only.  They  do  not  affect  the  requirement 


to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 
For  example,  schools  should,  where 
appropriate,  ensure  that  school  rules 
have  been  explained  to  LEP  students,  at 
orientation,  for  instance,  prior  to  taking 
disciplinary  action  against  them. 

Competence  of  Translators.  As  with 
oral  mterpreters,  translators  of  written 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
competent  to  translate. 

Particularly  where  legal  or  other  vital 
documents  are  being  translated, 
competence  can  often  be  achieved  by 
use  of  certified  translators.  Certification 
or  accreditation  may  not  always  be 
possible  or  necessary.''  Competence 
can  often  be  ensured  by  having  a 
second,  independent  translator  "check" 
the  work  of  the  primary  translator. 
Alternatively,  one  translator  can 
translate  the  dociunent,  and  a  second, 
independent  translator  could  translate  it 
back  into  English  to  check  that  the 
appropriate  meaning  has  been 
conveyed.  This  is  called  "back 
translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning.'-^  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 


"For  those  languages  in  which  no  formal 
accreditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 

'2  For  instance,  there  may  be  languages,  which  do 
not  have  an  appropriate  direct  translation  of  some 
legal  or  technical  terms,  and  the  translator  should 
be  able  to  provide  an  appropriate  translation.  The 
translator  should  likely  also  make  the  recipient 
aware  of  this.  Recipients  can  then  work  with 
translators  to  develop  a  consistent  and  appropriate 
set  of  descriptions  of  these  terms  in  that  language 
that  can  be  used  again,  when  appropriate. 
Recipients  will  find  it  more  effective  and  less  costly 
if  they  try  to  maintain  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art  and  legal  or 
other  technical  concepts.  Creating  or  using  already 
created  glossaries  of  commonly  used  terms  may  be 
useful  for  LEP  persons  and  translators  and  cost 
effective  for  the  recipient.  Providing  translators 
with  examples  of  previous  translations  of  similar 
thaterial  by  the  recipient,  other  recipients,  or  federal 
agencies ^ay  be  helpful. 


Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs.  Creating  or  using 
already-created  glossaries  of  commonly- 
used  terms  may  be  useful  for  LEP 
persons  and  translators  and  cost 
effective  for  the  recipient.  Providing 
translators  with  examples  of  previous 
accurate  translations  of  similar  material 
by  the  recipient,  other  recipients,  or 
Federal  agencies  may  be  helpful. 
While  quality  and  accuracy  of 
translation  services  is  critical,  the 
quality  and  accuracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  documents  that 
are  simple  and  have  no  legal  or  other 
consequence  for  LEP  persons  who  rely 
on  them  may  use  translators  that  are  less 
skilled  than  important  documents  with 
legal  or  other  information  upon  which 
reliance  has  important  consequences 
(including,  e.g.,  information  or 
documents  of  GSA  recipients  regarding 
certain  law  enforcement,  health  and 
safety  service,  or  certain  legal  rights). 
The  permanent  nature  of  written 
translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  ensure  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 

VII.  Elements  of  Effective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
they  serve.  Recipients  have  considerable 
flexibility  in  developing  this  plan.  The 
development  and  maintenance  of  a 
periodically-updated  written  plan  on 
language  assistance  for  LEP  persons 
("LEP  plan")  for  use  by  recipient 
employees  serving  the  public  will  likely 
be  the  most  appropriate  and  cost- 
effective  means  of  documenting 
compliance  and  providing  a  framework 
for  the  provision  of  timely  and 
reasonable  language  assistance. 
Moreover,  such  written  plans  would 
likely  provide  additional  benefits  to  a 
recipient's  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  in  a 
written  LEP  plan  their  language 
assistance  services,  and  how  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain  GSA 
recipients,  such  as  recipients  serving 
very  few  LEP  persons  and  recipients 
with  very  limited  resources,  may  choose 
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— How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

— How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3j  Training  Staff.  Staff  should  know 
their  obligations  to  provide  meaningful 
access  to  information  and  services  for 
LEP  persons.  An  effective  LEP  plan 
would  likely  include  training  to  ensure 
that: 

— Staff  knows  about  LEP  policies  and 
procedures. 

^  — Staff  having  contact  with  the  public 
(or  those  in  a  recipient's  care)  are 
trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  {or  having  contact 
with  those  in  a  recipient's  care)  are 
properly  trained.  Recipients  have 
flexibility  in  deciding  the  manner  in 
which  the  training  is  provided.  The 
more  frequent  the  contact  with  LEP 
persons,  the  greater  the  need  will  be  for 
in-depth  training.  Staff  with  little  or  no 
contact  with  LEP  persons  may  only  have 
to  be  aware  of  an  LEP  plan.  However, 
management  staff  even  if  they  do  not 
interact  regularly  with  LEP  persons, 
should  be  fully  aware  of  and  understand 
the  plan  so  they  can  reinforce  its 
importance  and  ensure  its 
implementation  by  staff 

(4)  Providing  Notice  to  LEP  Persons. 
Once  an  agency  has  decided,  based  on 
the  four  factors,  that  it  will  provide 
language  services,  it  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 
they  are  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notification  that  recipients  should 
consider  include: 

(a)  Posting  signs  in  intake  areas  and 
other  entry  points.  When  language 
assistance  is  needed  to  ensure 
meaningful  access  to  information  and 
services,  it  is  important  to  provide 
notice  in  appropriate  languages  in 
intake  areas  or  initial  points  of  contact 
so  that  LEP  persons  can  learn  how  to 
access  those  language  services.  This  is 
particularly  true  in  areas  with  high 
volumes  of  LEP  persons  seeking  access 
to  certain  health,  safety,  or  law 
enforcement  services  or  activities  run  by 
GSA  recipients.  For  instance,  signs  in 
intake  offices  could  state  that  free 
language  assistance  is  available.  The 
signs  should  be  translated  into  the  most 
common  languages  encountered.  They 


should  explain  how  to  get  the  language 
help." 

(b)  Stating  in  outreach  documents  that 
language  services  are  available  from  the 
agency.  Armouncements  could  be  in,  for 
instance,  brochures,  booklets,  and  in 
outreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 

(c)  Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipients'  services,  including  the 
availability  of  language  assistance 
services. 

(d)  Using  a  telephone  voice  mail 
menu.  The  menu  could  be  in  the  most 
common  languages  encountered.  It 
should  provide  information  about 
available  language  assistance  services 
and  how  to  get  them. 

(e)  Including  notices  in  local 
newspapers  in  languages  other  than 
English. 

(f)  Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language  assistance 
services  and  how  to  get  them. 

(g)  Presentations  and/or  notices  at 
schools  and  religious  organizations. 

(5)  Monitoring  and  Updating  the  LEP 
Plan.  Recipients  should,  where 
appropriate,  have  a  process  for 
determining,  on  an  ongoing  basis, 
whether  new  documents,  programs, 
services,  and  activities  need  to  be  made 
accessible  for  LEP  individuals,  and  they 
may  want  to  provide  notice  of  any 
changes  in  services  to  the  LEP  public 
and  to  employees.  In  addition, 
recipients  should  consider  whether 
changes  in  demographics,  types  of 
services,  or  other  needs  require  annual 
reevaluation  of  their  LEP  plan.  Less 
frequent  reevaluation  may  be  more 
appropriate  where  demographics, 
services,  and  needs  are  more  static.  One 
good  way  to  evaluate  the  LEP  plan  is  to 
seek  feedback  from  the  community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 
— Current  LEP  populations  in  service 

area  or  population  affected  or 

encountered. 
— Frequency  of  encounters  with  LEP 

language  groups. 
— Nature  and  importance  of  activities  to 

LEP  persons. 
— Availability  of  resources,  including 

technological  advances  and  sources  of 

additional  resources,  and  the  costs 

imposed. 


"The  Social  Security  Administration  has  made 
such  signs  available  at  hUp:/www.ssa.gov/ 
multihnguage/lanlist.htm.  These  signs  could,  for 
example,  be  modified  for  recipient  use. 
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— Whether  existing  assistance  is 

meeting  the  needs  of  LEP  persons. 
— Whether  staff  knows  and  understands 

the  LEP  plan  and  how  to  implement 

it. 
— Whether  identified  sources  for 

assistance  are  still  available  and 

viable. 

In  addition  to  these  five  elements, 
effective  plans  set  clear  goals, 
management  accountability,  and 
opportunities  for  community  input  and 
planning  throughout  the  process. 

Vni.  Voluntary  Compliance  EfTort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
voluntary  compliance.  The  requirement 
to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
GSA  through  the  procedures  identified 
in  the  Title  VI  regulations.  These 
procedures  include  complaint 
investigations,  compliance  reviews, 
efforts  to  secure  voluntary  compliance, 
and  technical  assistance. 

The  Title  VI  regulations  provide  that 
GSA  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
its  regulations.  If  the  investigation 
results  in  a  finding  of  compliance,  GSA 
will  inform  the  recipient  in  WTiting  of 
this  determination,  including  the  basis 
for  the  determination.  GSA  is 
committed  to  using  voluntary 
compliance  (informal  resolution)  to 
resolve  findings  of  noncompliance. 
However,  if  a  case  is  fully  investigated" 
and  results  in  a  finding  of 
noncompliance,  GSA  must  inform  the 
recipient  of  the  noncompliance  through 
a  Letter  of  Findings  that  sets  out  the 
eureas  of  noncompliance  and  the  steps 
that  must  be  taken  to  correct  the 
noncompliance.  It  must  attempt  to 
secure  voluntary  compliance  through 
informal  means.  If  the  matter  caimot  be 
resolved  informally,  GSA  must  secure 
compliance  through  the  termination  of 
Federal  assistance  after  the  GSA 
recipient  has  been  given  an  opportunity 
for  an  administrative  hearing  and/or  by 
referring  the  matter  to  the  DOJ  to  seek 
injunctive  relief  or  pursue  other 
enforcement  proceedings.  GSA  engages 
in  voluntary  compliance  efforts  and 
provides  technical  assistance  to 
recipients  at  all  stages  of  an 
investigation.  During  these  efforts,  GSA 
proposes  reasonable  timetables  for 
achieving  compliance  and  consults  with 
and  assists  recipients  in  exploring  cost- 
effective  ways  of  coming  into 
compliance.  In  determining  a  recioient's 
compliance  with  the  Title  VI 
regulations,  GSA's  primary  concern  is  to 
ensure  that  the  recipient's  policies  and 


procedures  provide  meaningful  access 
for  LEP  persons  to  the  recipient's 
programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LEP  individuals,  GSA 
acknowledges  that  the  implementation 
of  a  comprehensive  system  to  serve  LEP 
individuals  is  a  process  and  that  a 
system  will  evolve  over  time  as  it  is 
implemented  and  periodically 
reevaluated.  As  recipients  take 
reasonable  steps  to  provide  meaningful 
access  to  Federally  assisted  programs 
and  activities  for  LEP  persons,  GSA  will 
look  favorably  on  intermediate  steps 
recipients  take  that  are  consistent  with 
this  Guidance,  and  that,  as  part  of  a 
broader  implementation  plan  or 
schedule,  move  their  service  delivery 
system  toward  providing  full  access  to 
LEP  persons.  This  does  not  excuse 
noncompliance  but  instead  recognizes 
that  full  compliance  in  all  areas  of  a 
recipient's  activities  and  for  all  potential 
language  minority  groups  may 
reasonably  require  a  series  of 
implementing  actions  over  a  period  of 
time.  However,  in  developing  any 
phased  implementation  schedule,  GSA 
recipients  should  ensure  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
or  livelihood  of  beneficiaries  is 
addressed  first.  Recipients  are 
encouraged  to  document  their  efforts  to 
provide  LEP  persons  with  meaningful 
access  to  Federally  assisted  programs 
and  activities. 

IX.  Application  to  Specific  Types  of 
Recipients 

GSA's  recipients  are  in  excess  of 
66,000  and  represent  State,  county,  city 
and  local  government  agencies  e.g., 
transportation  departments,  parks/ 
recreation  departments,  education 
departments,  labor  departments,  health 
departments,  correctional  facilities/ 
police  departments,  emergency  9-1-1, 
local  fire  departments  (to  include 
volunteer  fire  departments;  housing 
authorities;  schools  (public  and  private); 
hospitals,  health  clinics,  medical 
centers;  day  care  centers,  to  include 
Head  Start;  homeless  shelters,  domestic 
abuse  shelters,  food  banks,  and  other 
eligible  non-profits. 

The  requirements  of  the  Title  VI 
regulations,  as  clarified  by  this 
guidance,  supplement,  but  do  not 
supplant,  constitutional  and  other 
statutory  or  regulatory  provisions  that 
may  require  LEP  services.  Thus,  a 
proper  application  of  the  four-factor 
analysis  and  compliance  with  the  Title 
VI  regulations  does  not  replace 


constitutional  or  other  statutory 
protections  mandating  information, 
warnings  and  notices  in  languages  other 
than  English,  such  as  in  the  criminal 
justice  context.  Rather,  this  guidance 
clarifies  the  Title  VI  regulatory 
obligation  to  address,  in  appropriate 
circumstances  and  in  a  reasonable 
maimer,  the  language  assistance  needs 
of  LEP  individuals  beyond  those 
required  by  the  Constitution  or  statutes 
and  regulations  other  than  the  Title  VI 
regulations. 

The  following  examples  are  provided 
to  assist  recipients  in  determining  their 
responsibilities  with  regard  to  LEP 
individuals: 

(1)  A  county  has  very  few  residents 
who  are  LEP.  However,  many 
Vietnamese-speaking  LEP  motorists  go 
through  a  major  freeway  rimning 
through  the  county,  which  connects  two 
areas  with  high  populations  of 
Vietnamese  speaking  LEP  individuals. 
As  a  result,  the  Traffic  Division  of  the 
county  court  processes  a  large  number 
of  LEP  persons,  but  it  has  taken  no  steps 
to  train  staff  or  provide  forms  or  other 
language  access  in  that  Division  because 
of  the  small  number  of  LEP  individuals 
in  the  county.  The  Division  should 
assess  the  number  and  proportion  of 
LEP  individuals  processed  by  the 
Division  and  the  frequency  of  such 
contact.  With  those  numbers  high,  the 
Traffic  Division  may  find  that  it  needs 
to  provide  key  forms  or  instructions  in 
Vietnamese.  It  may  also  find,  from 
talking  with  community  groups,  that 
many  older  Vietnamese  LEP  individuals 
do  not  read  Vietnamese  well,  and  that 
it  should  provide  oral  language  services 
as  well.  The  court  may  already  have 
Vietnamese-speaking  staff  competent  in 
interpreting  in  a  different  section  of  the 
court;  it  may  decide  to  hire  a 
Vietnamese-speaking  employee  who  is 
competent  in  the  skill  of  interpreting;  or 
it  may  decide  that  a  telephonic 
interpretation  service  suffices. 

(2)  A  shelter  for  victims  of  domestic 
violence  is  operated  by  a  recipient  of 
GSA  funds  and  located  in  an  area  where 
15  percent  of  the  women  in  the  service 
areja  speak  Spanish  and  are  LEP.  Seven 
percent  of  the  women  in  the  service  area 
speak  various  Chinese  dialects  and  are 
LEP.  The  shelter  uses  community 
volunteers  to  help  translate  vital 
outreach  materials  into  Chinese  (which 
is  one  vvritten  language  despite  many 
dialects)  and  Spanish.  The  shelter 
hotline  has  a  menu  providing  key 
information,  such  as  location,  in 
English,  Spanish,  and  two  of  the  most 
common  Chinese  dialects.  Calls  for 
immediate  assistance  are  handled  by  the 
bilingual  staff.  The  shelter  has  one 
counselor  and  several  volunteers  fluent 
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in  Spanish  ai  d  English.  Some 
volunteers  an  t  fluent  in  different 
Chinese  dialects  and  in  English.  The 
shelter  works  with  community  groups  to 
access  interpteters  in  the  several 
Chinese  dialects  that  they  encoimter. 
Shelter  staff  t  ains  the  community 
volunteers  in  the  sensitivities  of 
domestic  violence  intake  and 
counseling.  V  olunteers  sign 
confidentiality^  agreements.  The  shelter 
is  looking  for  a  grant  to  increase  its 
language  capcbilities  despite  its  tiny 
budget.  These  actions  constitute  strong 
evidence  of  compliance. 

(3)  A  small  childcare  center  has  three 
LEP  parents  (I  wo  who  speak  Mandarin 
and  one  speai  s  Spanish]  whose  English- 
speaking  children  attend  its  childcare 
center  on  a  re  ;ular  basis.  The  center  has 
a  staff  of  six,  i  nd  has  limited  financial 
lesources  to  a  Tord  to  hire  bilingual  staff, 
contract  with  a  professional  interpreter 
service,  or  tra  islate  written  documents. 
To  accommoc  ate  the  language  needs  of 
their  LEP  parrots,  the  Center  made 
arrangements  with  a  Chinese  and  a 
Hispanic  com  nunity  organization  for 
trained  and  cc  mpetent  volunteer 
interpreters  in  the  appropriate  language, 
and  with  a  tel  jphone  interpreter 
language  line,  to  interpret  diu'ing  parent 
meetings  and  to  orally  translate  written " 
documents.  T  lere  have  been  no  client 
complaints  of  inordinate  delays  or  other 
service  relate<  problems  with  respect  to 
LEP  clients.  T  le  assistance  that  the 
childcare  center  is  providing  will 
probably  be  considered  appropriate, 
given  the  center's  resources,  the  size  of 
staff,  and  the  !  ize  of  the  LEP  population. 
Thus,  OCR  w(  uld  consider  this  strong 
evidence  of  cc  mpliance. 

(4)  A  count]  social  service  program 
that  administc  rs  the  State's  welfare  and 
health  prograias  has  a  large  budget. 
Their  service  i  irea  encompasses  an 
eligible  servioj  population  of  500,000. 
Thirty-five  hundred  individuals  in  the 
serviced  population  are  LEP  and  speak 
a  Chinese  dialect;  4,000  individuals  in 
the  serviced  papulation  are  LEP  and 
speak  Spanish ;  2000  individuals  in  the 
serviced  popu  lation  are  LEP  and  speak 
Vietnamese;  aid  400  individuals  are 
LEP  and  speal:  Vietnamese.  The  county 
has  translated  vital  documents,  i.e., 
applications  arid  program  brochures, 
into  Chinese,  i  Jpanish,  and  Vietnamese. 
Therefore,  wit  a  regard  to  translation  of 
vital  documents,  OCR  would  consider 
this  strong  evi  ience  of  compliance, 
consistent  wit  i  the  safe  harbor 
provision  in  GSA's  guidance. 
Additionally,  he  county  should 
adequately  adi  Iress  and  provide  needed 
interpretation  services  to  their  LEP 
clients  (i.e.,  hi  ring  bilingual  staff  or 


contractiiig  with  a  language  service 
provider). 

Permanent  Versus  Seasonal 
Populations.  In  many  communities, 
resident  populations  change  over  time 
or  season.  For  example,  in  some  resort 
conununities,  populations  swell  during 
peak  vacation  periods,  many  times 
exceeding  the  number  of  permanent 
residents  of  the  jurisdiction.  In  other 
communities,  primarily  agricidtural 
areas,  transient  populations  of  workers 
may  require  increased  services  during 
the  relevant  harvest  season.  This 
dynamic  demographic  ebb  and  flow  can 
also  dramatically  change  the  size  and 
nature  of  the  LEP  commimity  likely  to 
come  into  contact  with  the  recipient. 
Thus,  recipients  should  not  limit  their 
analysis  to  numbers  and  percentages  of 
permanent  residents.  In  assessing  factor 
one — the  number  or  proportion  of  LEP 
individuals — emergency  service 
providers  should  consider  any    - 
significant  but  temporary  changes  in  a 
jurisdiction's  demographics. 

[FR  Doc.  03-18658  Filed  7-22-03;  8:45  am) 

BHJJNG  CODE  6820-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meeting  of  a  Health  Care 
Policy  and  Research  Special  Emphasis 
Panel 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  annoimcement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meeting. 

The  Health  Care  Policy  and  Research 
Special  Emphasis  Panel  is  a  group  of 
experts  in  fields  related  to  health  care 
research  who  are  invited  by  the  Agency 
for  Healthcare  Research  and  Quality 
(AHRQ),  and  agree  to  be  available,  to 
conduct  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  attend  regularly- 
scheduled  meetings  and  do  not  serve  for 
fixed  terms  or  long  periods  of  time. 
Rather,  they  are  asked  to  participate  in 
particular  review  meetings  which 
require  their  type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  AHRQ  Partnerships  for 
Quality  Competing  Continuation  (Rl8) 


Awards  are  to  be  reviewed  and 
discussed  at  this  meeting.  These 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure  imder  the  above-cited 
statutes. 

SEP  Meeting  on:  AHRQ  Partnerships 
for  Quality  Competing  Continuation 
(R18)  Awards. 

Date:  August  5,  2003  (open  on  August 
5  from  11  a.m.  to  11:10  a.m.  and  closed 
for  the  remainder  of  the 
Teleconference) . 

Place:  John  M.  Eisenberg,  M.D. 
Building,  540  Gaither  Road,  Room  2020, 
Rockville,  Maryland  20850. 

Contact  Person:  Anyone  wishing  to 
obtain  a  roster  of  members,  agenda  or 
minutes  of  the  nonconfidential  portions 
of  this  meeting  should  contact  Mrs. 
Bonnie  Campbell,  Committee 
Management  Officer,  Office  of  Research 
Review,  Education  and  Policy,  AHRQ, 
540  Gaither  Road,  Room  2038, 
Rockville,  Maryland  20850,  Telephone 
(301) 427-1554. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

Dated:  July  14,  2003. 
Carolyn  M.  Clancy, 

Director. 

[FR  Doc.  03-18718  Filed  7-22-03:  8:45  am] 

BILUNG  CODE  4160-40-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Collection  of 
Specimen  Panels  for  Validation  for 
Incidence  Assays,  Contract 
Solicitation  Number  2003-N-X)0872; 
Correction 

SUMMARY:  This  notice  was  published  in 
the  Federal  Register  on  July  8,  2003, 
Volume  68,  Number  130,  Page  40676. 
The  meeting  date,  time  emd  location 
have  been  revised. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Collection  of 
Specimen  Panels  for  Validation  for 
Incidence  Assays,  Contract  Solicitation 
Number  2003-N-00872. 

Action:  The  meeting  times  and  dates 
have  been  revised  as  follows: 
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Times  and  Dates:  12:30  p.m.-l  p.m., 
July  25,  2003  (Open);  1  p.m.-3:30  p.m., 
July  25,  2003  (Closed). 

Action:  The  meeting  place  has  been 
revised  as  follows: 

Place:  Teleconference  Number:  1- 
888-677-1828  passcode  5772091  for  the 
Open  portion  of  the  meeting  and  1-888- 
829-8669  for  the  Closed  portion  of  the 
meeting. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Title  5  U.S.C,  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Pub.  L.  92-463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Contract  Solicitation 
Number  2003-N-00872. 

For  Further  Information  Contact: 
Esther  Sumartojo,  Ph.D.,  Deputy 
Associate  Director  for  Science,  National 
Center  for  HIV,  STD,  and  TB  Prevention, 
CDC,  1600  Clifton  Road,  NE,  MS-E07, 
Atlanta,  GA  30333,  Telephone 
404.639.8006. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  July  17,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  03-18793  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0084] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Electronic 
Records;  Electronic  Signatures 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  22, 
2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Attn:  Fiunie  Yokota.Desk  Officer 
for  FDA.  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Electronic  Records;  Electronic 
Signatures— 21  CFR  Part  11  (OMB 
Control  No.  0910-0303)— Extension 

The  FDA  regulations  in  part  11  (21 
CFR  part  11)  provide  criteria  for 
acceptemce  of  electronic  records. 


electronic  signatures,  and  handwritten 
signatures  executed  to  electronic 
records  as  equivalent  to  paper  records. 
Under  these  regulations,  records  and 
reports  may  be  submitted  to  FDA 
electronically  provided  that  the  agency 
has  stated  its  ability  to  accept  the 
records  electronically  in  an  agency- 
established  public  docket  and  that  the 
other  requirements  of  part  ll^re  met. 

The  recordkeeping  provisions  in  part 
11  (§§  11.10,  11.30,  11.50,  and  11.300) 
require  standard  operating  procedures 
to  assure  appropriate  use  of,  and 
precautions  for,  systems  using 
electronic  records  and  signatures:  (1) 
§  11.10  specifies  procedures  and 
controls  for  persons  who  use  closed 
systems  to  create,  qiodify,  maintain,  or 
transmit  electronic  records;  (2)  §  11.30 
specifies  procedures  and  controls  for 
persons  who  use  open  systems  to  create, 
modify,  maintain,  or  transmit  electronic 
records;  (3)  §  11.50  specifies  procedures 
and  controls  for  persons  who  use 
electronic  signatures;  and  (4)  §  11.300 
specifies  controls  to  ensure  the  security 
and  integrity  of  electronic  signatures 
based  upon  use  of  identification  codes 
in  combination  with  passwords. 

The  reporting  provision  (§11.100) 
requires  persons  to  certify  in  writing  to 
FDA  that  they  will  regard  electronic 
signatures  used  in  their  systems  as  the 
legally  binding  equivalent  of  traditional 
handwritten  signatures. 

The  burden  created  by  the 
information  collection  provision  of  this 
regulation  is  a  one-time  burden 
associated  with  the  creation  of  standard 
operating  procedures,  validation,  and 
certification.  The  agency  anticipates  the 
use  of  electronic  media  will 
substantially  reduce  the  paperwork 
burden  associated  with  maintaining 
FDA  required  records. 

The  respondents  will  be  businesses 
and  other  for-profit  organizations,  state 
or  local  governments.  Federal  agencies, 
and  nonprofit  institutions. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 

21  CFR  Section 

No.  of 
Respondents 

'               '   1 1 

Annual  Frequency  ■       Total  Annual       1         Hours  per                 t  .  i  u 
per  Response             Responses                Response                  °'^'  "°"''^ 

11.100 

4,500 

1                         4,500                                1 

4,500 

'  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  information. 

Table  2.— Estin/iated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual  Frequency         Total  Annual 
of  Recordkeeping              Records 

Hours  per 
Recordkeeper 

■ 

Total  Hours 

11.10 

2,500 

1 

2,500 

20 

— * 

45,000 

43532 


Federal  Register/Vol.  68,  No.  141 /Wednesday,  July  23,  2003 /Notices 


Table  2.— Estimated  Annual  Recordkeeping  Burden i— Continued 


21  OFR  Section 


No.  of 
Recordkeepers 


Annual  Frequency 
of  Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


11.30 


2,500 


1 


2,500 


20 


45,000 


11.50 


4,500 


4,500 


20 


90,000 


11.300 


4,500 


4,500 


20 


90,000 


Total 


270,000 


There  are  n<  i  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


In  the  Federal 
2003  (68  FR 
60-day  notice 
comment  on 


Register  of  March  26, 
1^663).  FDA  published  a 
requesting  public 

information  collection 


tie 
provisions.  Tl  ree  comments  were 
received.  All  I  hree  were  submitted  to 
the  docket  in  i  irror.  One  was  a  comment 
meant  for  the  Dart  11  scope  and 
application  diaft  guidance.  One  was  an 
opinion  on  m(  sdical  device  approvals. 
The  last  comn  lent  was  questions  from 
an  individual  p-elated  to  electronic 
records. 


.  2003. 


Dated:  July  1 
Jeffirey  Shuren, 

Assistant  Comniissioner 
(FR  Doc.  03-181 .90 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  20p3N-0142] 

Agency  infort^ation  Collection 
Activities;  Submission  for  0MB 
Review;  Comiient  Request;  Guidance 
for  Industry  op  Submitting  and 
Reviewing  Cornplete  Responses  to 
Clinical  Holds 


AGENCY:  Food 
HHS. 
ACTION:  Notice 


and  Drug  Administration, 


SUMMARY:  The 
Administratio  i 
that  the  propo 
information  li 
submitted  to  the 
and  Budget  (G  VIB) 
clearance  und  n 
Reduction  Act 


DATES:  Fax  written 
collection  of  i 
2003. 


Tie 


ADDRESSES: 

and  Budget 
significant 
including  first 
and  messengei 
accepted.  To 


Food  and  Drug 

(FDA)  is  announcing 
led  collection  of 
ted  below  has  been 

Office  of  Management 
for  review  and 

the  Paperwork 
of  1995. 


comments  on  the 
formation  by  August  22, 


Office  of  Management 

(O^IB)  is  still  experiencing 

in  the  regular  mail, 

class  and  express  mail, 

deliveries  are  not  being 

ekisure  that  comments  on 


del  lys 


the  information  collection  are  received, 
OMB  recommends  that  wTitten 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Guidance  for  Industry — Submitting  and 
Reviewing  Complete  Responses  to 
Clinical  Holds— OMB  Control  Number 
091 0-0445 — Extension 

Section  1 1 7  of  the  Food  and  Drug 
Administration  Modernization  Act 
(Public  Law  105-115),  signed  into  law 
by  the  President  on  November  21,  1997, 
provides  that  a  written  request  to  FDA 
from  the  applicant  of  an  investigation 
that  a  clinical  hold  be  removed  shall 
receive  a  decision  in  writing,  specifying 
the  reasons  for  that  decision,  within  30 
days  after  receipt  of  such  request.  A 
clinical  hold  is  an  order  issued  by  FDA 
to  the  applicant  to  delay  a  proposed 
clinical  investigation  or  to  suspend  an 
ongoing  investigation  for  a  drug  or 
biologic.  An  applicant  may  respond  to 
a  clinical  hold. 

Under  section  505(i){3)(C)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
any  written  request  to  FDA  from  the 
sponsor  of  an  investigation  that  a 
clinical  hold  he  removed  must  receive  a 
decision,  in  writing  and  specifying  the 
reasons,  within  30  days  after  receipt  of 
the  request.  The  request  must  include 
sufficient  information  to  support  the 
removal  of  the  clinical  hold. 

In  the  Federal  Register  of  May  14, 
1998  (63  FR  26809),  FDA  published  a 
notice  of  availability  of  a  guidance  that 
described  how  applicants  should  submit 
responses  to  clinical  holds  so  that  they 
may  be  identified  as  complete  responses 


and  the  agency  can  track  the  time  to 
respond.  After  considering  the  comment 
received  on  that  guidance,  FDA  issued 
a  revised  guidance  in  October  2000.  In 
the  Federal  Register  of  April  21,  2003 
(68  FR  19545),  FDA  published  a  notice 
requesting  conmient  on  this  information 
collection.  No  comments  were  received 
pertaining  to  the  information  collection. 

The  revised  guidance  states  that  FDA 
will  respond  in  writing  within  30- 
calendar  days  of  receipt  of  a  sponsor's 
request  to  release  a  clinical  hold  and  a 
complete  response  to  the  issue(s)  that 
led  to  the  clinical  hold.  An  applicant's 
complete  response  to  an  IND  clinical 
hold  is  a  response  in  which  all  clinical 
hold  issues  identified  in  the  clinical 
hold  letter  have  been  addressed. 

The  guidance  requests  that  applicants 
type  "Clinical  Hold  Complete 
Response"  in  large,  bold  letters  at  the 
top  of  the  cover  letter  of  the  complete 
response  to  expedite  review  of  the 
response.  The  guidance  also  requests 
that  applicants  submit  the  complete 
response  letter  in  triplicate  to  the  IND, 
and  that  they  fax  a  copy  of  the  cover 
letter  to  the  FDA  contact  listed  in  the 
clinical  hold  letter  who  is  responsible 
for  the  IND.  The  guidance  requests  more 
than  an  original  and  two  copies  of  the 
cover  letter  in  order  to  ensure  that  the 
submission  is  received  and  handled  in 
a  timely  manner. 

Based  on  data  concerning  the  number 
of  complete  responses  to  clinical  holds 
received  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  in 
fiscal  year  2001  and  2002,  CDER 
estimates  that  approximately  41 
responses  are  submitted  annually  from 
approximately  29  applicants,  and  that  it 
takes  approximately  284  hours  to 
prepare  and  submit  to  CDER  each 
response. 

Based  on  data  concerning  the  number 
of  complete  responses  to  clinical  holds 
received  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  in 
fiscal  year  2001  and  2002,  CBER 
estimates  that  approximately  123 
responses  are  submitted  annually  from 
approximately  78  applicants,  and  that  it 
takes  approximately  284  hours  to 
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prepare  and  submit  to  CBER  each 
response. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Complete  Re- 
sponses to  Clin- 
ical Holds 

Numtier  of 
Respondents 

Number  of  Responses  Per 
Respondent 

Total  Annual  Responses 

Hours  Per 
Response 

Total  Hours 

CDER 
CBER 
Total 

29 
78 

approximately  1 

1.58 

41 
123 

284 
284 

11,644 
34,932 
46,576 

'There  are  no  capital  cost  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation. 


Dated:July  17,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-18691  Filed  7-22-03;  8:45  amjj 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0314] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Food  Labeling; 
Notification  Procedures  for  Statements 
on  Dietary  Supplements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PR[A),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  regulation  requiring  manufacturers, 
packers,  and  distributors  of  dietary 
supplements  to  notify  FDA  that  they  are 
marketing  a  dietary  supplement  product 
that  bears  on  its  label  or  in  its  labeling 
a  statement  provided  for  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  September  22,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.gov/ 
ecomments.  Submit  written  comments 
to  the  Division  of  Dockets  Management 


(HFA-305),  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins,  Office  of  Management 
Programs  {HFA-305),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 


when  appropriate,  and  other  forms  of 
information  technology. 

Food  Labeling;  Notification  Procedures 
for  Statements  on  Dietary 
Supplements— 21  CFR  Fart  101.93 
(OMB  Control  Number  0910-0331)— 
Extension 

Section  403(r)(6)  of  the  act  (21  U.S.C. 
343(r)(6))  requires  that  the  agency  be 
notified  by  manufacturers,  packers,  and 
distributors  of  dietary  supplements  that 
they  are  marketing  a  dietary  supplement 
product  that  bears  on  its  label  or  in  its 
labeling  a  statement  provided  for  in 
section  403(r)(6)  of  the  act.  Section 
403(r)(6)  of  the  act  requires  that  the 
agency  be  notified,  with  a  submission 
about  such  statements,  no  later  than  30 
days  after  the  first  marketing  of  the 
dietary  supplement.  Information  that  is 
required  in  the  submission  includes:  (1) 
The  name  and  address  of  the 
manufacturer,  packer,  or  distributor  of 
the  dietary  supplement  product;  (2)  the 
text  of  the  statement  that  is  being  made; 
(3)  the  name  of  the  dietary  ingredient  or 
supplement  that  is  the  subject  of  the 
statement;  (4)  the  name  of  the  dietary 
supplement  (including  the  brand  name); 
and  (5)  a  signature  of  a  responsible 
individual  who  can  certify  the  accuracy 
of  the  information  presented,  who  must 
certify  that  the  information  contained  in 
the  notice  is  complete  and  accurate,  and 
that  the  notifying  firm  has 
substantiation  that  the  statement  is 
truthful  and  not  misleading. 

The  agency  established  §  101.93  (21 
CFR  101.93)  as  the  procedural 
regulation  for  this  program.  Section 
101.93  provides  details  of  the 
procedures  associated  with  the 
submission  and  identifies  the 
information  that  must  be  included  in 
order  to  meet  the  requirements  of 
section  403  of  the  act  (21  U.S.C.  343). 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  £  ection 


No.  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per  Response 


Total  Hours 


101.93 


2,500 


1 


2.500 


.75 


1,875 


There  are  n(  i  capita)  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  agency 
minimal  burden 
generate 
requirements 
submitting 
section  403(r 
labels  or  in 
supplements, 
only  informal 
available  to 
distributor  of 
that  bears  such 


believes  that  there  will  be 
on  the  industry  to 
infer  nation  to  meet  the 

:)f  section  403  of  the  act  in 
iniormation  regarding 

6)  of  the  act  statpments  on 

ing  of  dietary 
The  agency  is  requesting 
on  that  is  immediately 

manufacturer,  packer,  or 
he  dietary  supplement 
a  statement  on  its  label 
labeling.  This  estimate  is  based 
number  of  notification 
r  jceived  by  the  agency  in 
12  months. 


la  leli 


tJie 


or  m  its 
on  the  averag< 
submissions 
the  preceding 

Dated:  July  it  2003. 
Jeffrey  Shuren, 

Assistant  Comriissionetft 
(FR  Doc.  03-181  i93 


''or  Policy. 
Filed  7-22-03:  8:45  am) 


BILUNG  CODE  41 G  ^1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Driig  Administration 

[Docket  No.  2O03N-OO69] 

Agency  Emergency  Processing  Under 
0MB  Review;  Submission  of  Validation 
Data  for  Reprocessed  Single-Use 
Devices;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Noticd;  correction 


SUMMARY:  The 

Administratiop 
notice  that 
Register  of  ]u 
The  notice 
collection  of  i 
submitted  to 
and  Budget 
processing 
Reduction  Ad 
proposed  co 
be  used  by 
reprocessed 
substantially 
marketed 
document  was 
with  an  error 
that  error. 


FDA 


FOR  FURTHER 

Joyce  Strong, 
Planning  (HF- 


Food  and  Drug 
(FDA)  is  correcting  a 
appeared  in  the  Federal 

8,  2003  (68  FR  40676). 
announced  that  a  proposed 
iformation  had  been 
Office  of  Management 
(CIMB)  for  emergency 
unqer  the  Paperwork 

of  1995  (the  PRA).  The 
Unction  of  information  will 
to  determine  whether 
e-use  devices  are 
uivalent  to  legally 
predicate  devices.  The 

inadvertently  published 
Phis  document  corrects 


si  ngle 
fqi 


11  IFORMATION  CONTACT: 

Office  of  Policy  and 
27),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-17136,  appearing  on  page  40676  in 
the  Federal  Register  of  Tuesday,  July  8, 
2003,  the  following  correction  is  made: 
1.  On  page  40677,  in  the  first  colunm, 
under  ADDRESSES,  in  the  eighth  line, 
"electronically  mailed  to 
sshapiro@omb.eop.gov  or  faxed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attn:  Stuart  Shapiro"  is 
corrected  to  read  "faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota". 

Dated:  July  17,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-18692  Filed  7-22-03;  8:45  am) 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Safety  and  Risk  Management 
Advisory  Committee;  Amendment  of 
Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  an  amendment  to 
the  notice  of  meeting  of  the  Drug  Safety 
and  Risk  Management  Advisory 
Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
June  30,  2003  (68  FR  38713).  The 
amendment  is  being  made  to  reflect  a 
change  in  the  Location  portion  of  the 
document.  There  are  no  other  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Littleton  Topper,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857,  301-827-7001,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12535. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  30,  2003,  FDA 
announced  that  a  meeting  of  the  Drug 


Safety  and  Risk  Management  Advisory 
Committee  would  be  held  on  September 
18,  2003.  On  page  38714,  in  the  first 
column,  the  Location  portion  of  the 
meeting  is  amended  to  read  as  follows: 

Location:  Holiday  Inn,  the  Ballroom, 
8777  Georgia  Ave.,  Silver  Spring,  MD. 

This  notice  is  given  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2)  and  21  CFR  part  14,  relating  to 
advisory  committees. 

Dated:  July  17,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-18633  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Neurological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  the  Committee:  Neurological 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  5,  2003,  from  10  a.m.  to 
5:30  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Ballroom,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Janet  L.  Scudiero,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-1184,  ext.  176,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12513. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
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Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  for  a 
neurological  embolization  device. 
Background  information  for  the  topic, 
including  the  agenda  and  questions  for 
the  committee,  wall  be  available  to  the 
public  1  business  day  before  the 
meeting  on  the  Internet  at  http:// 
www.fda.gov/cdrh/panel/index.html. 
Material  wilt  be  posted  on  August  4, 
2003. 

Procedure:  On  August  5,  2003,  from 
10:30  a.m.  to  5:30  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  1,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:45 
a.m.  and  11:15  a.m.  and  3:30  p.m.  and 
4  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  August  1,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
August  5,  2003,  from  10  a.m.  to  10:30 
a.m.,  the  meeting  will  be  closed  to  the 
public  to  permit  discussion  of  trade 
secret  and/or  confidential  information 
regarding  neurological  device  issues  (5 
U.S.C.  552b(c)(4)). 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  conmiittee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Shirley 
Meeks,  Conference  Management  Staff,  at 
301-594-1283,  ext.  105,  at  least  7  days 
in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  July  17,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  03-18635  Filed  7-22-03;  8:45  amj 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pulmonary-Allergy  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pulmonary- 
Allergy  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
reconunendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  5,  2003,  from  8  a.m. 
to  5:30  p.m. 

Location:  Holiday  Inn,  The  Balfrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Kimberly  Littleton 
Topper,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12545.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  21-573, 
Ariflo  (cilomilast)  Tablets,  15 
milligrams,  by  GlaxoSmithKline,  for  use 
in  chronic  obstructive  pulmonary 
disease  (COPD). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  2,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
'presentation  may  be  limited.  Those, 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  2,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 


FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kimberly 
Littleton  "Topper  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:July  17,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 

Relations. 

(FR  Doc.  03-18636  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES    ~ 

Food  and  Drug  Administration 
[Docket  No.  2003D-0263] 

Draft  Guidance  for  Industry:  Channels 
of  Trade  Policy  for  Commodities  With 
Residues  of  Pesticide  Chemicals,  for 
Which  Tolerances  Have  Been  Revolted, 
Suspended,  or  Modified  by  the 
Environmental  Protection  Agency; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  level  1  draft  guidance 
entitled  "Guidance  for  Industry: 
Channels  of  Trade  Policy  for 
Commodities  With  Residues  of  Pesticide 
Chemicals,  for  Which  Tolerances  Have 
Been  Revoked,  Suspended,  or  Modified 
by  the  Environmental  Protection 
Agency"  (the  draft  guidance).  This  draft 
guidance  presents  FDA's  general  policy 
for  implementing  the  channels  of  trade 
provision  in  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)of  1996. 

DATES:  Submit  written  or  electronic 
comments  by  September  22,  2003  to 
ensure  adequate  consideration  in  the 
preparation  of  the  guidance  document. 
Comments  on  this  draft  guidance  may 
be  submitted  at  any  time.  Submit 
comments  on  the  collection  of 
information  by  September  22,  2003. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Guidance  for  Industry: 
Channels  of  Trade  Policy  for 
Commodities  With  Residues  of  Pesticide 
Chemicals,  for  Which  Tolerances  Have 
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Been  Revok(  d.  Suspended,  or  Modified 
by  the  Envir  jnmental  Protection 
Agency"  to  1/Iichael  E.  Kashtock,  Center 
for  Food  Saf  !ty  and  Applied  Nutrition 
(CFSAN)  (se;  FOR  FURTHER  INFORMATION 
CONTACT).  Include  a  self-addressed 
adhesive  lab  j1  to  assist  that  office  in 
processing  y  3ur  request. 

Submit  wi  itten  comments  concerning 
the  draft  guii  lance  and  the  information 
collection  pravisions  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.,  rm.  ICBl,  Rockville,  MD  20852. 
Submit  elecfonic  conunents  to  http:// 
www.fda.gov' dockets/ ecomments.  See 
the  SUPPLEMBNTARY  INFORMATION  section 
for  electronid  access  to  the  draft 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Kashtock.  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
(HFS-305),  Fbod  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy..  College  Park,  MD  20740-3835, 
301-436-20^.  FAX:  301-436-2651,  e- 
mail:  mkashtpc@cfsan.fda.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Backgrouno 

On  August  B,  1996,  the  FQPA  was 
signed  into  \sLi.  This  law,  which 
amends  the  Federal  Insecticide, 
Fungicide,  anjd  Rodenticide  Act  (FIFRA) 
and  the  act,  established  a  new  safety 
standard  for  f  esticide  residues  in  food, 
with  an  emphasis  on  protecting  the 
heedth  of  infants  and  children.  The 
Environmental  Protection  Agency  (EPA) 
is  responsible!  for  regulating  the  use  of 
pesticides  (under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA))  ind  for  establishing 
tolerances  or  exemptions  ft-om  the 
requirement  for  tolerances  for  residues 
of  pesticide  chemicals  in  food 
commodities  under  the  act).  EPA,  in 
accordance  w  th  the  FQPA,  is  in  the 
process  of  rea  sessing  the  pesticide 
tolerances  anc  exemptions  which  were 
in  effect  when  the  FQPA  was  signed 
into  law.  VVhei  EPA  determines  that  a 
pesticide's  tol;rance  level  does  not  meet 
the  safety  stan  dard  under  section  408  of 
the  act  (21  U.S  .C.  346a),  the  registration 
for  the  pestici(  le  may  be  canceled  under 
FIFRA  for  all  (  >t  certain  uses.  In 
addition,  the  t  jlerances  for  that 
pesticide  may  be  lowered  or  revoked  for 
the  corresponc  ing  food  commodities. 
Under  section  408(1)(2)  of  the  act,  when 
the  registratioi  i  for  a  pesticide  is 
canceled  or  mi  )dified  due  in  whole  or  in 
part  to  dietary  risks  to  humans  posed  by 
residues  of  tha  t  pesticide  chemical  on 
food,  the  effec  ive  date  for  the 
revocation  of  s  uch  tolerance  (or 
exemption  in  s  ome  cases)  must  be  no 


later  than  180  days  after  the  date  such 
cancellation  becomes  effective  or  180 
days  after  the  date  on  which  the  use  of 
the  canceled  pesticide  becomes 
unlawful  under  the  terms  of  the 
cancellation,  whichever  is  later. 

When  EPA  takes  such  actions,  food 
derived  from  a  commodity  that  was 
lawfully  treated  with  the  pesticide  may 
not  have  cleared  the  channels  of  trade 
by  the  time  the  revocation  or  new 
tolerance  level  takes  effect.  The  food 
could  be  found  by  FDA,  the  agency  that 
is  responsible  for  monitoring  pesticide 
residue  levels  and  enforcing  the 
pesticide  tolerances  in  most  foods  (the 
U.S.  Department  of  Agriculture  (USDA) 
has  responsibility  for  monitoring 
residue  levels  and  enforcing  pesticide 
tolerances  in  egg  products  and  most 
meat  and  poultry  products),  to  contain 
a  residue  of  that  pesticide  that  does  not 
comply  with  the  revoked  or  lowered 
tolerance.  FDA  would  normally  deem 
such  food  to  be  in  violation  of  the  law 
by  virtue  of  it  bearing  an  illegal 
pesticide  residue.  The  food  would  be 
subject  to  FDA  enforcement  action  as  an 
"adulterated"  food.  However,  the 
channels  of  trade  provision  of  the  act 
addresses  the  circiunstances  under 
which  a  food  is  not  unsafe  solely  due  to 
the  presence  of  a  residue  from  a 
pesticide  chemical  for  which  the 
tolerance  has  been  revoked,  suspended, 
or  modified  by  EPA.  The  channels  of 
trade  provision  (section  408(1)(5)  of  the 
act)  states  the  following: 

PESTICIDE  RESIDUES  RESULTING  FROM 
LAWFUL  APPLICATION  OF  A 
PESTICIDE. — Notwithstanding  any  other 
provision  of  this  Act,  if  a  tolerance  or 
exemption  for  a  pesticide  chemical  residue  in 
or  on  a  food  has  been  revoked,  suspended, 
or  modified  under  this  section,  an  article  of 
that  food  shall  not  be  deemed  unsafe  solely 
because  of  the  presence  of  such  pesticide     ' 
chemical  residue  in  or  on  such  food  if  it  is 
shown  to  the  satisfaction  of  the  Secretary 
that- 

(A)  the  residue  is  present  as  the  result  of 
an  application  or  use  of  a  pesticide  at  a 
time  and  in  a  manner  that  was  lawful 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act;  and 

(B)  the  residue  does  not  exceed  a  level 
that  was  authorized  at  the  time  of  that 
application  or  use  to  be  present  on  the 
food  under  a  tolerance,  exemption,  food 
additive  regulation,  or  other  sanction 
then  in  effect  under  this  Act; 

unless,  in  the  case  of  any  tolerance  or 
exemption  revoked,  suspended,  or  modified 
under  this  subsection  or  subsection  (d)  or  (e), 
the  Administrator  has  issued  a  determination 
that  consumption  of  the  legally  treated  food 
during  the  period  of  its  likely  availability  in 
commerce  will  pose  an  unreasonable  dietary 
risk. 

FDA  anticipates  that  food  bearing 
lawfully  applied  residues  of  pesticide 
chemicals  that  are  the  subject  of  future 


EPA  action  the  act  to  revoke,  suspend, 
or  modify  their  tolerances,  will  remain 
in  the  channels  of  trade  after  the 
applicable  tolerance  is  revoked, 
suspended,  or  modified.  If  FDA 
encounters  food  bearing  a  residue  of  a 
pesticide  chemical  for  which  the 
tolerance  has  been  revoked,  suspended, 
or  modified,  it  intends  to  address  the 
situation  in  accordance  with  this  draft 
guidance.  FDA  has  developed  this  draft 
guidance  to  set  forth  its  policy  for  how 
the  agency  plans  to  approach  its 
enforcement  of  the  channels  of  trade 
provision  in  the  act  with  respect  to 
pesticide  chemicals  that  are  subject  to 
future  EPA  action  to  revoke,  suspend,  or 
modify  their  tolerances. 

FDA  is  announcing  the  availability  of 
this  level  1  draft  guidance.  The  draft 
guidance  when  finalized,  will  represent 
FDA's  current  thinking  on  its  planned 
enforcement  approach  to  the  chaimels 
of  trade  provision  of  the  act  and  how 
such  provision  relates  to  FDA  regulated 
products  with  residues  of  pesticide 
chemicals  for  which  tolerances  have 
been  revoked,  suspended,  or  modified. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  You  can  use 
an  alternative  approach  if  the  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations.  If 
you  want  to  discuss  an  alternative 
approach,  contact  the  FDA  staff 
responsible  for  implementing  the     - 
guidance.  If  you  cannot  identify  the 
appropriate  FDA  staff,  call  the 
telephone  number  listed  on  the  title 
page  of  the  guidance.  The  draft  guidance 
is  being  distributed  for  comment 
purposes,  in  accordance  with  the  FDA's 
good  guidance  practices  regulation  in  21 
CFR  10.115(g). 

II.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  die  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  in  this  document. 
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With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  thie 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Channels  of  Trade  Policy  for 
Commodities  With  Residues  of 
Pesticide  Chemicals  for  Which 
Tolerances  Have  Been  Revoked, 
Suspended,  or  Modified  by  the 
Environmental  Protection  Agency 

Description:  Under  the  pesticide 
tolerance  reassessment  process  that  EPA 


was  mandated  to  carry  out  under  the 
FQPA,  EPA  is  expected  to  revoke, 
suspend,  or  modify  tolerances  for  the 
pesticide  chemicals  on  various  food 
commodities.  Section  408(1)(5)  of  the  act 
includes  a  provision,  referred  to  as  the 
"channels  of  trade  provision,"  that 
addresses  the  circumstances  under 
which  a  food  will  not  be  deemed  unsafe 
solely  due  to  the  presence  of  a  residue 
from  a  pesticide  chemical  whose 
tolerance  has  been  revoked,  suspended, 
or  modified  by  EPA. 

In  general,  FDA  anticipates  that  the 
party  responsible  for  food  found  to 
contain  the  previously  mentioned 
pesticide  chemical  residues  (within  the 
former  tolerance)  after  the  tolerance  for 
the  pesticide  chemical  has  been 
revoked,  suspended,  or  modified  will  be 
able  to  demonstrate  that  such  food  was 
handled,  e.g.,  packed  or  processed, 
during  the  acceptable  timeframes  cited 
in  the  draft  guidance  by  providing 
appropriate  documentation  to  the 
agency  as  discussed  in  the  draft 
guidance  document.  FDA  is  not 
suggesting  that  firms  maintain  an 


inflexible  set  of  documents  where 
anything  less  or  different  would  likely 
be  considered  unacceptable.  Rather,  the 
agency  is  leaving  it  to  each  firm's 
discretion  to  maintain  appropriate 
documentation  to  demonstrate  that  the 
food  was  so  handled  during  the 
acceptable  timeframes. 

Examples  of  documentation  which 
FDA  anticipates  will  serve  this  purpose 
consist  of  documentation  associated 
with  packing  codes,  batch  records,  and 
inventory  records.  These  are  types  of 
documents  that  many  food  processors 
routinely  generate  as  part  of  their  basic 
food-production  operations. 

Description  of  Respondents:  The 
likely  respondents  to  this  collection  of 
information  are  firms  in  the  produce 
and  food-processing  industries  that 
handle  food  products  that  may  contain 
residues  of  pesticide  chemicals  after  the 
tolerances  for  the  pesticide  chemicals 
have  been  revoked,  suspended,  or 
modified. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 

No.  of  Respondents 

No.  of  Responses  per 
Respondent 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

652 

1 

652 

3 

1,956 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  does  not  know  which  pesticide 
chemicals  will  have  thefr  tolerances 
revoked,  suspended,  or  modified  in  the 
future.  Instead  of  calculating  the 
paperwork  burden  for  any  one  pesticide, 
FDA  calculated  the  cost  for  an 
"average"  pesticide  by  looking  at  test 
results  for  417  pesticide  chemicals  on 
domestic  products  and  450  pesticide 
chemicals  on  imported  products.  FDA 
then  used  the  average  percent  of 
samples  found  with  residues  as  a 
substitute  for  the  rate  of  residues  found 
from  a  specific  pesticide  chemical. 

The  estimated  annual  reporting 
burden  was  determined  using  the 
average  percent  of  samples  found  with 
residues  for  all  pesticides  for  domestic 


and  imported  products.  Using  1999 
pesticide  monitoring  data,  domestic 
products  were  tested  for  residues  of  417 
pesticide  chemicals.  On  average,  1.02 
percent  of  samples  tested  positive  for  a 
given  pesticide  chemical.  For  450 
pesticides  tested  for  residues  on 
imported  products,  on  average  2.40 
percent  of  samples  contained  a  given 
pesticide  chemical  residue.  This  rate  of 
positive  findings  for  product  samples 
was  applied  to  the  number  of 
potentially  affected  establishments, 
3,730  importers  and  23,201  domestic 
businesses,  giving  an  expected  number 
of  326  potentially-affected  businesses 
per  revocation,  suspension,  or 
modification  of  a  tolerance.  FDA 


expects  this  number  to  be  an 
overestimate  of  the  number  of  affected 
businesses  for  two  reasons.  One,  the 
positive  residue  test  may  be  below  the 
new  tolerance.  Second,  tolerances  may 
not  be  altered  for  all  products.  If  the 
tolerance  was  altered  for  only  vegetables 
but  not  fruit,  then  the  number  of 
affected  establishments  would  be 
smaller.  We  assume  two  pesticide 
tolerances  are  altered  per  year,  resulting 
in  652  businesses  reporting  per  year.  To 
date,  tolerances  have  been  revoked  for 
two  pesticide  chemicals.  However,  FDA 
expects  the  total  number  of  pesticide 
tolerances  that  are  revoked,  suspended, 
or  modified  by  EPA  to  increase. 


■ 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 

No.  of  Recordkeepers 

Annual  Frequency 

per 

Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

Capital  Costs 

65 

1 

65 

16 

1,040 

$32,571 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


In  determining  the  estimated  aimual 
recordkeeping  burden,  FDA  estimated 


that  at  least  90  percent  of  firms  maintain 
documentation,  such  as  packing  codes, 


batch  records,  and.inventory  records,  as 
part  of  their  basic  food  production  or 
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peritions.  Therefore,  the 

iiig  burden  was  calculated  as 
reqjiired  for  the  10  percent  of 
not  currently  be 
this  documentation  to 
maintain  documentation, 
records  and  inventory 
irms  that  do  not  maintain 
such  as  batch  records 
records,  as  part  of  their 
mani^facturing  operations,  it  was 
with  $500  or  less,  the 

and  hardcopy  filing 
be  obtained  to  implement 


import  o^ 
recordkeepi 
the  time 
firms  that 
maintaining 
develop  and 
such  as  batch 
records.  For 
documentati  Dn 
and  inventor  y 
normal 
estimated  thit 
necessary  so  tware 
systems  coul  i 
a  system. 
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IV.  Electronic 


An  electronic 
guidance  is 
http://www 
guidance. htiTi  1 

Dated:  July  1^.  2003 
lefifrey  Shuren, 

Assistant 
[FR  Doc.  03-1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drtig  Admiaistration 
[Docket  No.  20(i3(>-0282] 

Guidance  for  Industry  and  FDA  Staff; 
Medical  Devioe  User  Fee  and 
Modernization  Act  of  2002,  Validation 
Data  in  Premarket  Notification 
Submissions  [510<k)s]  for 
Reprocessed  Single-Use  Medical 
Devices;  Availability;  Correction 


AGENCY:  Food 

HHS. 

ACTION:  Notice ; 


and  Drug  Administration, 
;  correction. 


SUMMARY:  The 

Administratioi  i 

notice  that  apj  eared 

Register  of  Jul  r 

The  document  announced 

availability  of 


Food  and  Drug 
(FDA)  is  correcting  a 

in  the  Federal 
8,  2003  (68  FR  40679). 

the 
guidance  entitled 


"Guidance  for  Industry  and  FDA  Staff; 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002,  Validation 
Data  in  Premarket  Notification 
Submissions  [510(k)s]  for  Reprocessed 
Single-Use  Medical  Devices; 
Availability."  The  document  published 
with  the  incorrect  docket  number.  This 
document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  A.  Strong,  Office  of  Policy  and 
Planning  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-17135,  appearing  on  page  40679  in 
Lhe  Federal  Register  of  July  8,  2003,  the 
following  correction  is  made: 

1.  On  page  40679,  in  the  first  coliunn, 
in  the  heading  of  the  document, 
"[Docket  No.  2003D-O232]"  is  corrected 
to  read  "(Docket  No.  2003D-0282]". 

Dated:  July  17,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-18689  Filed  7-22-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

New  Products  and  Updated  Fee 
Schedule  for  National  Flood  Insurance 
Program  Map  and  Insurance  Products 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 
ACTION:  Notice. 


SUMMARY:  This  Notice  contains  several 
new  products  and  the  updated  fee 
schedule  for  processing  requests  for  the 
National  Flood  Insurance  Program 
(NFIP)  map  and  insurance  products 
available  through  the  FEMA  Map 
Service  Center  (MSC).  The  changes  in 
the  fee  schedule  include  two  new 
products  and  will  allow  FEMA  to 
reduce  further  the  expenses  to  the  NFIP 
by  recovering  more  fully  the  costs 
associated  with  producing,  retrieving, 
and  distributing  particular  NFIP  map 
and  insurance  products. 
DATES:  The  updated  fee  schedule  is 
effective  for  all  requests  dated,  August 
1,  2003,  or  later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  L.  Miller,  Acting  Chief, 
Information  Exchange  and  Program 
Evaluation  Branch,  Mitigation  Division, 
500  C  Street,  SW.,  Washington,  DC 


20472;  by  telephone  at  (202)  646-3316 
or  by  facsimile  at  (202)  646-4596  (not 
toll-fi-ee  calls),  by  e-mail  at 
Kathy.Miller@DHS.  GOV. 

SUPPLEMENTARY  INFORMATION: 

Throughout'this  Notice,  we  use  "we," 
"our,"  and  "us"  to  refer  to  FEMA. 

This  Notice  contains  an  updated  fee 
schedule  to  include  two  new  products 
available  through  the  MSC. 

Effective  Date.  The  updated  fee 
schedule  is  effective  for  all  written 
requests,  on-line  internet  requests  made 
through  the  FEMA  Flood  Map  Store, 
and  all  telephone  requests  received  on 
or  after  August  1,  2003. 

Evaluations  Performed.  To  develop 
the  revised  fee  schedule  for  the  new 
products,  we  first  evaluated  the  actual 
costs  incurred  at  the  MSC  for  producing, 
retrieving,  and  distributing  these 
products.  We  then  analyzed  historical 
sales,  cost  data,  and  product  unit  costs 
for  unusual  trends  or  anomalies; 
analyzed  the  effect  of  program  changes, 
new  products,  technology  investments, 
and  other  factors  on  future  sales  and 
product  costs.  The  products  covered  by 
this  Notice  are  discussed  below. 

Periodic  Evaluation  of  Fees.  As 
indicated  in  the  Notice,  published  at  67 
FR  13764,  March  26,  2002,  a  primary 
component  of  the  fees  is  the  prevailing 
private  sector  rates  charged  to  FEMA  for 
labor  and  materials.  Because  these  rates 
and  the  actual  production,  retrieval,  and 
distribution  costs  niay  vary  from  year  to 
year,  we  will  evaluate  the  fees 
periodically  and  publish  a  revised  fee 
schedule,  when  appropriate,  as  a  notice 
in  the  Federal  Register. 

Fee  Schedule  for  Requests  for  Map  and 
Insurance  Products 

The  MSC  distributes  a  variety  of  NFIP 
map  and  insurance  products  to  a  broad 
range  of  our  customers,  including 
Federal,  State,  and  local  government 
officials;  real  estate  professionals; 
insurance  providers;  appraisers; 
builders;  land  developers;  design 
engineers;  surveyors;  lenders; 
homeowners;  and  other  private  citizens. 
Specifically,  the  MSC  distributes  the 
following  products: 

•  Paper  (printed)  copies  of  Flood 
Hazard  Boundary  Maps  (FHBMs); 

•  Paper  (printed)  copies  of  Flood 
Insurance  Rate  Maps  (FIRMs); 

•  Paper  (printed)  copies  of  Digital 
Flood  Insurance  Rate  Maps  (DFIRMs); 

•  Paper  (printed)  copies  of  Flood 
Insurance  Study  (FIS)  reports,  including 
the  narrative,  tables.  Flood  Profiles, 
photographs,  and  other  graphics; 

•  Paper  (printed)  copies  of  Flood 
Boundary  and  Floodway  Maps  (FBFMs), 
when  they  are  included  as  an  exhibit  in 
the  FIS; 
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•  Digital  Q3  Flood  Data  files,  which 
FEMA  developed  by  scanning  the 
published  FIRM  and  vectorizing  a 
thematic  overlay  of  flood  risks; 

•  Digital  Q3  Flood  Data  files  for 
Coastal  Barrier  Resource  Areas  (CBRA 
Q3  Flood  Data  files); 

•  Community  Status  Book,  which  is  a 
report  generated  by  FEMA's  Commimity 
Information  System  database  that 
provides  pertinent  map  status 
information  for  all  identified 
communities; 

•  Flood  Map  Status  Information 
Service  (FMSIS),  through  which  FEMA 
provides  status  information  for  effective 
NFIP  maps; 

•  Letter  of  Map  Change  (LOMC) 
Subscription  Service,  through  which 
FEMA  makes  certain  types  of  LOMCs 
available  biweekly  on  CD-ROM; 

•  NFIP  Insurance  Manual  (Full 
Manual),  which  provides  vital  NFIP 
information  for  insurance  agents 
nationwide; 

•  NFIP  Insurance  Manual  (Producer's 
Edition),  which  is  used  for  reference 
and  training  purposes; 

•  Community  Map  Action  List 
(CMAL),  which  is  a  bimonthly  list  of 
communities  and  their  NFIP  status 
codes; 


•  Maps  on  the  Web — raster  images  of 
the  FIRMs  and  Floodways  in  TIFF 
format; 

•  FIS  on  the  Web — raster  images  of 
nS  in  PDF  format; 

•  Maps  on  CDs — includes  only  the 
raster  images  of  the  maps  and  can  be 
purchased  by  panel  or  in  community, 
county,  or  State  kits; 

•  F-MTT  Light  on  the  Web— a  free 
downloadable  flood  map  image  view 
tool,  to  be  used  in  conjunction  with 
viewing  TIFF  images,  that  supports 
panning,  zooming,  and  creating  a 
"firmette".  A  firmette  is  a  user-defined 
"cut-out"  section  of  the  map  at  100% 
map  scale  designed  for  printing  on  a 
standard  ofiice  printer; 

•  F-MIT  Light  on  CD— same  as  F- 
MIT  Light  on  the  Web,  designed  for  use 
with  the  Flood  Map  CD  without  a 
Database;  and 

•  FEMA's  Guidelines  and 
Specifications  for  Flood  Hazard 
Mapping  Partners  on  CD:  This 
document  combines  previous  FEMA 
publications,  guidance  documents,  and 
memorandums  regarding  Flood  Hazard 
Mapping:  The  Guidelines  reflect  recent 
changes  to  processes  and  products 
associated  with  the  implementation  of 
the  Map  Modernization  Program, 


including  the  Cooperating  Technical 
Partners  initiative,  new  Project  Scoping 
procedures,  and  DFIRM  specifications. 

The  MSC  is  now  adding  two  new 
products,  which  are  denoted  by  an 
asterisk  in  the  table.  The  following  is  a 
description  of  the  MSC's  new  products: 

•  Community  or  County  Databases — 
a  digital  version  of  the  maps  that  is 
designated  for  use  with  Geographic 
Information  Systems  (GIS)  software  to 
allow  users  to  access,  view,  and  analyze 
mapping  information  using  specialized 
data;  and 

•  FMIT  Pro  on  CD — a  view  and 
address  look  up  tool  designed  for  use 
with  the  commimity  or  county 
databases. 

For  more  information  on  the  map  and 
insurance  products  available  from  the 
MSC,  we  invite  interested  parties  to 
visit  our  MSC  Web  site  at  bttp:// 
www.msc.fema.gov/ . 

There  are  no  changes  in  the 
processing  fees  or  shipping  costs  for  any 
of  the  other  products  that  the  MSC 
distributes.  Federal,  State,  and  local 
governments  continue  to  be  exempt 
from  paying  fees  for  the  map  products. 
The  fee  schedules  for  the  current  and 
new  products  are  shown  in  the  table 
below. 


Description  of  product  of  service 

Paper  Products; 

FHBM.  FIRM,  DFIRM,  or  FBFM  (floodway) 

panels. 
FIS  (not  including  FBFM  panels  that  are 
included  as  exhibit). 

Hunry  Charge-Added  to  regular  charge 

Internet  Products  (products  downloadable  from 
the  web): 
FHBM,  FIRM.  DFIRM,  or  FBFM  (floodway) 
panels. 

FIS  ■ 

F-MIT  Light  (view  tool  for  map  Images)  on 

the  web. 
'  F-Mit  Pro  (Viewtool  &  address  look-up)  .. 
FIRMette  (A  user  defined  portion  of  the 
FIRM  printable  on  a  desktop  printer). 
CD  Products: 

"      FHBM,  FIRM,  DFIRM,  or  FBFM  (floodway) 
panels. 

*  Community  or  County  Database 

FIS 

*  F-MIT  Light  (view  tool  for  map  images)  .. 

*  F-MIT  Pro  (view  tool  &  address  look-  up) 
Other  Products; 

Q3  Flood  Data  Files  

CBRA  Q3  Flood  Data  Files  


Community  Status  Book  (Individual  Or- 
ders). 

Community  Status  Book  (Annual  Subscrip- 
tion). 


Fee 


Shipping  charge 


$2.00  per  nnap  panel 


$5.00  per  FIS  volume  plus  $2.00  per  floodway 

map. 
$33.00  


$0.37  per  panel  for  the  first  10  panels  plus 

$0  03  for  each  additional  panel. 
$4.00  for  the  first  study  volume  plus  $0.40  for 

each  additional  study. 
N/A. 


$1.50  per  map  panel None 

$4.00  per  study  plus  $1 .50  per  floodway  map      None. 
Free  


$30.00  

Free  Viewing  and  downloading 


$1 .50  per  map  panel 
$10.00  per  database 


$4.00  per  FIS  volume  plus  $1.50  per  floodway 
map. 

Free 

$30.00  

$50.00  per  CD-ROM  


$50.00  per  CO-ROM  or  $200.00  for  ail  5  03 
CDs. 

$2.50  per  State  $20.50  for  entire  U.S  

$50.00  per  State  $250.00  for  entire  U.S  


Not  Applicable. 

Not  Applicable. 
Not  Applicable. 


$3.65  for  the  first  4  CD-ROMs  plus  $0.10  for 

each  additk)nal  CD-ROM. 
$3.65  for  the  first  4  CD-ROMs  plus  $0.10  for 

each  additional  CD-ROM. 
$3.65  for  the  first  4  CD-ROMs  plus  $0.10  for 

each  additnnal  CD-ROM. 
$3.65. 
$3.65. 

$3.65  for  the  first  4  CD-ROMs,  plus  $0  10  for 

each    additional    CD-ROM    in    the    same 

order. 
$3.65  for  the  first  4  CD-ROMs,  plus  $0.10  for 

each    additional    CD-ROM    in    the    same 

order. 
$1.00  per  State  $4.26  for  entire  U.S. 

Not  applicable. 
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Descrii  )tion  of  product  of  service 


FMSIS  (Ir  dividual  Orders) 


FMSIS  (Annual 
LOIWIC 
ders) 


SUDSCI 


LOMC  Sil)scnption  Service  (Annual  Sub 

scriptlor ) 
NFIP  Insu  ance 
NFIP  Insjrance 

tion). 
FEMA's  Gjuideli 

Flood  Hpzard 

ROfVl. 


requests  mus 
of  services  be  i 
shjll 


payments 
a  check, a 
card  paymeni 
must  be  mad( 
the  National 

We  will 
the  National 
which  is  the 
providing 


these 


Anthony  S.  Loi  ^e. 

Mitigation  Divi:  ion 
Preparedness  a  i 
[FR  Doc.  03-18  J5 
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Subscription)  

ription  Service  (Individual  Or- 


Manual  (Full  Manual)  

Manual  (Producer's  Edi- 


Fee 


$13.00  per  State  $38.00  for  entire  US 


$148.00  per  State  $419.00  for  entire  US 
$85.00  per  issue  


$2,000.00 


Shipping  ctiarge 


$25.00  per  subscription  for  complete  manual 
$15.00  per  subscription 


ines  and  Specifications  for  |  $2.60 
Mapping  Partners  on  CD- 


3.65  for  the  first  4  CD-ROMs,  plus  $0.10  for 

each    additional    CD-ROM    in    the    same 

order. 
Not  applicable. 
$3.65  for  the  first  4  CD-ROMs,  plus  $0.10  for 

each    additional    CD-ROM    in    the    same 

order. 
Not  applicable. 

Not  applicable. 
Not  applicable. 

$3.65. 


Payment  Sub  mission  Requirements 

Fee 


paymejits  for  non-exempt 

be  made  to  us  in  advance 
ing  rendered.  These 
be  made  in  the  form  of 
mdney  order,  or  by  a  credit 
.  Checks  and  money  orders 
payable,  in  U.S.  funds,  to 
'lood  Insurance  Program. 
de  )osit  all  fees  collected  to 
'lood  Insurance  Fund, 
!  ource  of  funding  for 
services. 


Director,  Emergency 
d  Response  Directorate. 
2  Filed  7-22-03:  8:45  ami 


DEPARTMENJr  OF  THE  INTERIOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  OMB  Emergency  Approval 
and  Proposed  Renewal;  Comment 
Request 

agency:  Offic^  of  the  Secretary  (OS), 
Interior. 


ACTION:  Notic* 
approval  and 
information 


of  an  OMB  emergency 
I  )f  extension  of  an 
ection  (1093-0004). 


Cdll 


SUMMARY:  To 
Paperwork 
(PRA),  we  are 
collection  of  i 
of  Managem 
approved  on 
June  24,  2003, 
to  OMB  for 
continuing  in 
information 
concerns  the 
carry  out  the 
Program  Act, 

DATES:  Submit 
September  22, 


omply  with  the 
Rei  luction  Act  of  1995 
nviting  comments  on  a 
formation  that  the  Office 
and  Budget  (OMB) 
emergency  basis  on 
and  that  we  will  submit 
and  approval  as  a 
f  )rmation  collection.  The 
ccllection  request  (ICR) 
p  iperwork  requirements  to 
Pride  In  America 
U.S.C.  4601-4608. 

written  comments  by 
2003. 


ert 
ai 


Te\  lew , 
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ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior,  Office  of  the  Secretary,  Take 
Pride  In  America  Program,  MS-3459, 
1849  C  Street,  NW.,  Washington,  DC 
20240.  If  you  wish  to  e-mail  comments, 
the  address  is:  TakePride@ios.doi.gov. 
Reference  "Information  Collection 
1093-0004"  in  your  e-mail  subject  line 
and  mark  your  message  for  return 
receipt.  Include  your  name  and  return 
address  in  your  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marti  Allbright,  Take  Pride  In  America, 
202-208-5848.  You  may  also  contact 
Marti  Allbright  to  obtain  a  copy,  at  no 
cost,  of  the  Take  Pride  In  America 
Program  Act  that  necessitates  this 
collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  Take  Pride  In  America  National 
Awards  Application/Nomination 
Process. 

OMB  Control  Number:  1093-0004. 
Abstract:  Under  the  Take  Pride  In 
America  Program  Act  (Act),  16  U.S.C. 
Sec.  4601-4608,  the  Secretary  is  to:  (1) 
"conduct  a  national  awards  program  to 
honor  those  individuals  and  entities 
which,  in  the  opinion  of  the  Secretary 
of  the  Interior  *   *   *  have  distinguished 
themselves  in  activities"  under  the 
purposes  of  the  Act;  and  also  to  (2) 
"establish  and  maintain  a  public 
awareness  campaign  in  cooperation 
with  public  and  private  organizations 
and  individuals— (A)  to  instill  in  the 
public  the  importance  of  the  appropriate 
use  of,  and  appreciation  for  Federal, 
State,  and  local  lands,  facilities,  and 
natural  and  cultural  resources;  (B)  to 
encourage  an  attitude  of  stewardship 
and  responsibility  toward  these  lands, 
facilities,  and  resources;  and  (C)  to 
promote  participation  by  individuals, 
organizations,  and  communities  of  a 
conservation  ethic  in  caring  for  these 
lands,  facilities,  and  resources."  The  Act 
states  that  "[t)he  Secretary  is  authorized 
*   *   *  generally  to  do  any  and  all  lawful 


acts  necessary  or  appropriate  to  further 
the  purposes  of  the  TPIA  Program." 
The  Take  Pride  In  America  (TPIA) 
Program  was  re-launched  on  April  16. 
2003.  The  Program  will  collect 
information  provided  voluntarily  by 
individuals  or  organizations  about  their 
events  and  activities  to  further  the 
purposes  of  the  Act  in  order  to  select 
finalists  and  wiimers  of  the  annual  Take 
Pride  In  America  National  Awards.  The 
TPIA  National  Awards  recognize  the 
valuable  and  significant  contributions 
that  individuals  and  organizations  make 
in  support  of  stewardship  of  America's 
lands.  Their  tireless  and  creative  efforts 
play  a  vital  role  in  protecting, 
conserving,  and  enhancing  America's 
wealth  of  natural,  historical,  cuid 
cultural  resources.  These  awards 
recognize  the  efforts  of  individuals  and 
organizations  in  both  the  public  and 
private  sectors  for  outstanding 
stewardship  involving  Federal,  State, 
local.  Tribal,  and  private  lands. 

We  will  use  the  information  collected 
primarily  to  select  finalists  and  winners 
of  the  TPIA  National  Awards. 
Information  also  will  be  used  to  assure 
the  integrity  of  the  Program  (so  that,  for 
example,  an  individual  or  organization 
does  not  receive  an  award  twice  for  the 
same  project),  for  reporting  on  the 
accomplishments  of  the  Program,  for  the 
public  awareness  campaign  (such  as 
press  releases  and  website  information 
on  winning  projects);  and  to  further  the 
purposes  of  the  Act  (such  as  fostering 
partnerships  and  coordination  of 
projects). 

OMB  approved  TPLA's  application 
instructions  and  form  on  June  24,  2003, 
on  an  emergency  basis,  with  an 
expiration  date  of  December  31,  2003. 
The  approved  application  instructions 
and  form  can  be  reviewed  through  the 
Internet,  on  http://www.TakePride.gov. 

We  will  process  any  information  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  its 
implementing  regulations  at  the 
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Department  (43  CFR  part  2).  No  items  of 
a  sensitive  nature  are  collected. 
Responses  are  voluntary. 

Frequency:  Primarily  Annually. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  500 
voluntary  responses  from  the  public, 
another  500  from  Federal  employees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  250  hours 
for  the  first  year  for  an  estimated  250 
respondents.  For  this  ICR,  that  burden 
will  increase  to  500  hmirs  with  the 
estimated  increase  in  respondents.  In 
calculating  the  biuden,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  bvu-den. 

Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  cost 
biudens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "  *   *   *  to  provide 
notice  *  *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
costs  of  annual  operation,  maintenance, 
and  purchase  of  service  components. 
You  should  describe  the  methods  you 
use  to  estimate  major  cost  factors, 
including  system  and  technology 


acquisition,  expected  useful  life  of 
capital  equipment,  discount  rate(s).  and 
the  period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  You  should  not 
include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995;  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or,  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

We  will  summarize  wnritten  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identify,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  July  16.  2003. 
Marti  Allbright, 

Executive  Director,  Take  Pride  In  America 

Program. 

|FR  Doc.  03-18677  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4310-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Trustee 
Council;  Notice  of  Meeting 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 

action:  Notice  of  meeting. 

summary:  The  Department  of  the 
Interior.  Office  of  the  Secretary  is 
cinnouncing  a  public  meeting  of  the 


Exxon  Valdez  Oil  Spill  Public  Advisory 
Committee. 

DATES:  August  14.  2003,  at  8:30  a.m. 
ADDRESSES:  Exxon  Valdez  Oil  Spill 
Trustee  Council  Office.  441  West  5th 
Avenue,  Suite  500.  Anchorage,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  99501,  (907) 
271-5011. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Committee  was  created 
by  Paragraph  V.  A.4  of  the  Memorandum 
of  Agreement  and  Consent  Decree 
entered  into  by  the  United  States  of 
America  and  the  State  of  Alaska  on 
August  27, 1991,  and  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  in  settlement  of 
United  States  of  America  v.  State  of 
Alaska,  Civil  Action  No.  A91-081  CV. 
The  meeting  agenda  will  feature 
discussions  about  the  Fiscal  Year  2004 
annual  work  plan. 

Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

[FR  Doc.  03-18752  Filed  7-22-03;  8:45  ami 

BILUNG  CODE  4310-RG-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Trinity 
Adaptive  Management  Working  Group 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Trinity  Adaptive 
Management  Working  Group  (TAMWG). 
The  TAMWG  affords  stakeholders  the 
opportunity  to  give  policy,  management, 
and  technical  input  concerning  Trinity 
River  restoration  efforts  to  the  Trinity 
Management  Council.  Primary 
objectives  of  the  meeting  will  include: 
review  of  Trinity  River  Restoration 
Program  budget,  establishment  of 
Committee  bylaws,  presentations 
regarding  public  access,  review  of  a 
request  to  the  TAMWG  to  recommend 
that  the  Trinity  River  Restoration 
Program  fund  the  Bureau  of  Land 
Management  to  piu-chase  a  parcel  of 
land  at  Gold  Bar  on  the  Trinity  River  as 
a  long-term  course  sediment  source  for 
the  Restoration  Program,  a  Restoration 
Program  presentation  of  the  Rush  Creek 
Delta  project,  review  of  a  letter  from 


43542 


Federal  Register/ Vol.  68.  No.  141 /Wednesday,  July  23,  2003 /Notices 


Humboldt  C  3unty  to  the  Secretary  of 
Interior  rega  ding  Klamath  River  Fishery 
Water  Suppl  y,  an  Executive  Director's 
report,  and  s  etting  future  meeting  dates. 
The  meeting  is  open  to  the  public. 
DATES:  The  ',  'rinity  Adaptive 
Management  Working  Group  will  meet 
from  9:30  a.i  i.  to  4  p.m.  on  Tuesday, 
July  29,  200- . 

ADDRESSES: '  'he  meeting  will  be  held  at 
the  Victorian  Restaurant,  1709  Main 
Street,  Weavsrville,  California  96093. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mary  Ellen  Mueller  of  the  U.S.  Fish  and 
Wildlife  Sen  ice,  California/Nevada 
Operations  C  ffice,  2800  Cottage  Way, 
W-2606,  Sacramento,  California  95825, 
(916)  414-64  34.  Dr.  Mary  Ellen  Mueller 
is  the  design(  le  of  the  committee's 
Federal  Offic  ial— Steve  Thompson. 
Manager  of  tlie  U.S.  Fish  and  Wildlife 
Service,  Cali:  ornia/Nevada  Operations 
Office. 

SUPPLEMENTARY  INFORMATION:  For 

background  iliformation  and  questions 
regarding  the  Trinity  River  Restoration 
Program,  pie;  se  contact  Douglas 
Schleusner,  E  xecutive  Director,  Trinity 
River  Restora  ion  Program,  P.O.  Box 
1300,  1313  Sduth  Main  Street, 
Weaverville,  California  96093,  (530) 
623-1800. 

Dated:  July  1  ',  2003. 
D.  Kenneth  Mcpermond, 

Acting  Managei 
Operations  Offi 
(FRDoc.  03-18^85 

BILUNG  CODE 


■ire, 


California/Nevada 
,  Sacramento,  CA. 

Filed  7-22-03;  8:45  am) 


4313-55-P 


DEPARTMEMT  OF  THE  INTERIOR 
Bureau  of  Laid  Management 

[NV-91(M)3-0^XXJ 

Notice  of  Putilic  Meetings  of  Resource 
Advisory  Councils  (RACs)  in  Nevada: 
Northeastern  Great  Basin,  Sierra 
Front— Northwestern  Great  Basin,  and 
Mojave-Southern  Great  Basin 

AGENCY:  Burei  u  of  Land  Management, 

Interior. 

ACTION:  Notice 

three  BLM  Ne  ^ada 

Sustaining  Wc  rking 

(Nevada). 


of  Public  Meetings  of 
RACs  to  discuss 
Lcmdscapes 


SUMMARY:  In  a  xordance  with  the 
Federal  Land  1  'olicy  and  Management 
Act  (FLPMA)  i  ind  the  Federal  Advisory 
Committee  Ac ;  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Managenent  (BLM)  Nevada 
Northeastern  ( Ireat  Basin  RAC,  the 
Sierra  Front—  Northwestern  Great  Basin 
RAC  and  the  N  lojave-Southem  Great 
Basin  RAC  will  meet  as  indicated 


below.  The  topic  for  discussion  at  each 
meeting  will  be  to  discuss  Sustaining 
Working  Landscapes  policy  and  to 
consider  comments  from  the  public, 
from  the  RAC  working  subgroup  and 
from  each  RAC. 

DATES:  The  meeting  for  the  Northeastern 
Great  Basin  RAC  includes  a  public 
comment  meeting  on  August  18,  2003, 
7  p.m.  at  the  Hilton  Garden  Inn.  3560 
East  Idaho  Street,  Elko,  Nevada.  The 
purpose  of  the  public  meeting  is  for  the 
RAC  to  receive  public  comment  about 
the  Sustaining  Working  Landscapes 
policy.  The  business  meeting  to  discuss 
policy  and  develop  RAC  comments  on 
the  Sustaining  Working  Landscapes 
policy  will  be  held  August  19,  2003  at 
the  BLM  Elko  Field  Office  beginning  at 
9  a.m.  The  public  comment  period  will 
begin  at  approximately  1  p.m.  and  the 
meeting  will  adjourn  at  approximately  5 
p.m.  Additional  topics  to  be  discussed 
at  this  meeting  were  announced  in  a 
notice  dated  July  8,  2003. 

The  meeting  for  the  Sierra  Front — 
Northwestern  Great  Basin  RAC  will  be 
held  on  September  3,  2003,  in  the  BLM 
Carson  City  Field  Office  at  5665  Morgan 
Mill  Road,  Carson  City,  Nevada,  from  9 
a.m.  to  noon.  The  purpose  of  the  public 
meeting  is  to  receive  public  comment 
and  to  discuss  policy  and  develop  RAC 
conunents  on  the  Sustaining  Working 
Landscapes  policy.  The  public  comment 
period  will  begin  at  10:30  a.m. 

The  meeting  for  the  Mojave-Southem 
Great  Basin  RAC  will  be  held  on 
September  4,  2003,  at  Fire  Station  #  2, 
209  W.  Brougher,  Tonopah,  Nevada,  at 
1  p.m.  Public  comment  will  be  taken  4 
p.m.  The  purpose  of  the  public  meeting 
is  to  receive  public  comment  on  the 
Sustaining  Working  Landscapes  policy. 
The  Mojave-Southem  RAC  will  meet  on 
September  5  at  the  BLM  Tonopah  Field 
Station,  1553  S.  Main  Street,  from  8  a.m. 
to  noon  to  discuss  policy  and  develop 
RAC  comments  on  the  Sustaining 
Working  Landscapes  policy.  Public 
comment  will  occur  at  10  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Simpson,  Chief,  Office  of 
Communications,  Nevada  State  Office, 
1340  Financial  Boulevard,  Reno,  NV 
89520.  Telephone:  (775)  861-6586.  E- 
mail:  jsimpson@nv.blm.gov 
SUPPLEMENTARY  INFORMATION:  The  three 
15-member  Councils  advise  the 
Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Nevada. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Depending  on 
the  number  of  persons  wishing  to 


comment  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation,  or 
reasonable  accommodations,  should 
contact  Jo  Simpson  at  (775)  861-6586. 

Dated:  July  16.  2003. 
Robert  V.  Abbey, 
BLM  Nevada  State  Director. 
[FR  Doc.  03-18680  Filed  7-22-03;  8:45  am] 
BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  a  Final 
Environment  Impact  Statement  for  the 
General  Management  Plan  for  Carl 
Sandburg  Home  National  Historic  Site, 
Flat  Rock,  NC 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
annoimces  the  availability  of  a  Final 
Environmental  Impact  Statement  and 
General  Management  Plan  (FEIS/GMP) 
for  Carl  Sandburg  Home  National 
Historic  Site,  Flat  Rock,  North  Carolina. 
DATES:  The  Draft  EIS/GMP  was  available 
for  public  review  from  October  15.  2002 
through  December  15,  2002.  Responses 
to  public  comment  are  addressed  in  the 
FEIS/GMP.  The  National  Park  Service 
will  execute  a  Record  of  Decision  (ROD) 
no  sooner  than  30  days  following 
publication  by  the  EnvirorunentS 
Protection  Agency  of  the  notice  of 
availability  of  the  Final  EIS. 
ADDRESSES:  Copies  of  the  FEIS/GMP  are 
available  from  the  Superintendent,  Carl 
Sandburg  Home  National  Historic  Site, 
81  Carl  Sandburg  Lane,  Flat  Rock,  North 
Carolina,  28731.  Public  reading  copies 
of  the  FEIS/GMP  will  also  be  available 
for  review  at  the  following  locations: 

— Office  of  Superintendent,  Carl 
Sandburg  Home  National  Historic 
Site.  81  Carl  Sandburg  Lane,  Flat 
Rock,  North  Carolina,  28731. 
Telephone:  828-693-4178. 
—Division  of  Planning  and  Compliance, 
Southeast  Regional  Office,  National 
Park  Service,  Attention:  Tim 
Bemisderfer,  100  Alabama  Street, 
1924  Building,  Atlanta,  Georgia 
30303.  Telephone:  404-562-3124.  ext. 
693. 
—An  electronic  copy  of  FEIS/GMP  is 
available  for  download  in  .pdf  format 
on  the  Internet  at  http://www.nps.gov/ 
carl/gmp  news.htm. 
SUPPLEMENTARY  INFORMATION:  Consistent 
with  the  park's  purpose,  significance, 
and  mission  goals,  the  FEIS/GMP 
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analyzes  three  action  and  one  no  action 
alternatives  for  guiding  management  of 
the  park  over  the  next  20  years.  The 
environmental  consequences 
anticipated  from  implementing  the 
various  alternatives  are  addressed  in  the 
document.  Impact  topics  include 
cultural  resources,  natural  resources, 
interpretation  and  museum  operations, 
park  operations  and  administration,  and 
quality  of  life  and  the  socioeconomic 
environment.  The  three  action 
alternatives  incorporate  various 
management  prescriptions  to  enhance 
resource  protection  and  visitor 
experience  conditions.  The  no-action 
alternative  would  continue  current 
management  practices  into  the  future. 
The  three  action  alternatives  are 
described  as  follows: 

The  Sandburg  Center  alternative  is  the 
preferred  alternative.  Under  this 
alternative,  the  park  would  serve  as  a 
focal  point  for  learning  about  Carl 
Sandbiu"g.  Access  to  Sandburg  related 
information,  literature,  and  research 
would  be  enhanced  by  expanding  the 
park's  Internet  database  and  creating 
secure  and  climate  controlled  exhibit 
areas  for  information  and  objects 
currently  housed  in  the  museum 
preservation  facility.  Additional 
interpretive  program  areas  would  be 
created  by  rehabilitating  the  interior  of 
one  or  more  historic  structures  near  the 
main  house  or  bam.  The  existing  visitor 
contact  station  would  be  renovated  to 
improve  its  interpretive  and  visitor 
services  functions  and  a  visitor  center 
created  outside  the  current  authorized 
boundary  of  the  park.  The  Sandburg 
Center  alternative  includes  a 
Congressional  legislated  boimdary 
expansion  of  110  acres  for  scenic  view 
and  boundary  protection  and  up  to  5 
acres  for  construction  of  a  visitor  center 
and  new  parking  area. 

The  Paths  of  Discovery  alternative 
would  supplement  the  park's  traditional 
high  quality  interpretive  programs  and 
enhance  walking  opportunities  by 
constructing  a  %  mile  long  interpretive 
trail  The  alternative  promotes  a 
commimity-wide  partnership  strategy  to 
address  common  needs  such  as 
additional  parking  and  multi-purpose 
meeting  space.  The  Paths  of  Discovery 
alternative  includes  a  Congressionally 
legislated  boundary  expansion  of  110 
acres  for  scenic  view  and  boundary 
protection  and  up  to  5  acres  for 
construction  of  a  visitor  center  and  new 
parking  area. 

In  the  Connemara  Lifestyle 
alternative,  visitors  would  experience 
the  site  much  as  Carl  Sandburg  knew  it. 
Park  management  would  focus  on 
maintaining  the  site's  historic 
landscape,  structiu^s,  and  furnishings 


and  providing  interpretive  programs  on 
site  and  at  local  schools.  Primary  access 
to  the  objects  and  information  containfid 
in  the  museum  collection  would  occur 
at  the  main  house,  an  expanded  visitor 
contact  station,  and  through  the  Internet 
or  other  mass  media  formats. 
Opportimities  for  access  to  objects  and 
information  would  be  greater  than 
existing  conditions  but  less  than  the 
Sandburg  Center  or  Paths  of  Discovery 
alternatives.  The  Connemara  Lifestyle 
alternative  includes  a  Congressionally 
legislated  boundary  expansion  of  25 
acres  for  scenic  view  and  boundary 
protection  and  up  to  2  acres  for 
construction  of  a  new  parking  area. 

In  all  action  alternatives,  the  park 
would  continue  to  provided  guided 
tours  of  the  Sandburg  residence  and 
maintain  the  historic  landscape  at  a 
high  level  of  integrity.  Opportunities  for 
walking  would  be  available  and  closely 
managed  to  maintain  the  historic 
character  of  the  site.  The  existing 
amphitheater  would  be  relocated  to  a 
less  intrusive  location  and  the  trailer 
restroom  would  be  replaced  by  an 
appropriately  designed  modem  facility 
at  the  same  location.  Any  additional 
property  interest  would  be  acquired 
under  a  willing  seller/willing  buyer 
arrangement  without  the  exercise  of 
eminent  domain. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Carl  Sandburg  Home 
National  Historic  Site,  81  Carl  Sandburg 
Lane,  Flat  Rock,  North  Carolina,  28731, 
Telephone:  828-693-4178. 

The  responsible  official  for  this 
Environmental  Impact  Statement  is 
William  W.  Schenk,  Regional  Director, 
Southeast  Region,  National  Park 
Service,  100  Alabama  Street,  SW.,  1924 
Building,  Atlanta,  Georgia  30303. 

Dated:  June  19,  2003. 
W.  Thomas  Brown, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  03-18694  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  4310-5E-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Green  Spring  Unit,  Colonial  National 
Historical  Park,  Virginia 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  Final  General 
Management  Plan  Amendment  and 
Abbreviated  Final  Environmental 
Impact  Statement  for  Green  Spring  Unit. 
Colonial  National  Historical  Park. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 


Act  of  1969.  the  National  Park  Service 
announces  the  availability  of  a  Final 
General  Management  Plan  Amendment 
and  Abbreviated  Final  Erivironmental 
Impact  Statement  (Final  GMPA/AEIS) 
for  Green  Spring  Unit,  Colonial  National 
Historical  Park,  Virginia.  The  Final 
GMPA/AEIS  proposes  a  long-term 
approach  to  managing  Green  Spring. 
Consistent  with  the  park's  mission,  NPS 
policy,  and  other  laws  and  regulations, 
three  altematives  are  presented  to  guide 
the  management  of  the  park  over  the 
next  15  to  20  years.  The  altematives 
incorporate  various  zoning  and 
management  prescriptions  to  ensure 
resource  preservation  and  public 
enjoyment  of  the  park.  The 
environmental  consequences  that  are 
anticipated  from  implementing  the 
various  altematives  are  evaluated  in  the 
report.  Impact  topics  include  cultural 
and  natural  resources,  visitor 
experience,  park  operations,  the 
socioeconomic  environment, 
cumulative  impacts  and  sustainability. 
Alternative  C  is  the  preferred 
alternative.  After  a  30-day  no  action 
period,  a  Record  of  Decision  will  be 
prepared.  The  Process  is  anticipated  to 
be  completed  in  August  2003. 

DATES:  The  Draft  GMPA/EIS  was  on 
public  review  from  May  2  through  July 
11,  2001.  Responses  to  public  comment 
are  addressed  in  the  Final  GMPA/AEIS. 
A  30-day  no-action  period  will  follow 
the  Environmental  Protection  Agency's 
Notice  of  Availability  of  the  Final 
GMPA/AEIS. 

To  Request  Copies  of  the  Document 
Contact:  Superintendent,  Colonial 
National  Historical  Park,  Post  Office  Box 
210,  Yorktown,  Virginia  23690,  (757) 
898-3400.  Public  reading  copies  of  the 
Final  GMPA/AEIS  will  be  available  for 
review  at  the  following  locations: 

•  Colonial  National  Historical  Park, 
Park  Headquarters.  Yorktown  Visitor 
Center,  Yorktown,  Virginia,  Telephone: 
(757) 898-3400. 

•  Williamsburg  Regional  Library,  515 
Scotland  Street,  Williamsburg,  Virginia. 

•  James  City  County  Library.  7770 
Croaker  Road,  Williamsburg,  Virginia. 

•  John  D.  Rockefeller,  Jr.  Library,  313 
1st  Street  Williamsburg,  Vfrginia. 

•  Office  of  Public  Affafrs,  National 
Park  Service,  Department  of  Interior, 
18th  and  C  Streets  NW,  Washington,  DC 
20240,Telephone:  (202)  208-6843. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Colonial  National 
Historical  Park,  at  the  above  address  and 
telephone  number. 
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Dated:  July  |l.  2003. 
A.lec  Gould, 

Superintendeht. 
Park,  Nationa 
(FR  Doc.  03- 
BILUNG  C00£ 
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Park  Service. 
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«  12-JM-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parfc  Service 

Record  of  Dfcision  on  the  Final 
Environmental  Impact  Statement, 
Personal  Watercraft  Rule-Making,  Glen 
Canyon  National  Recreation  Area, 
Arizona  and  Utah 


agency:  NatiJDnal 
Department 
ACTION:  Notide 
Record  of  Dei  :ision 
Environment  il 
Personal  Watprcraft 
Glen  Canyon 


of  availability  of  the 

on  the  Final 
Impact  Statement  (FEIS), 
(PWC)  Rule-Making. 
National  Recreation  Area. 


summary:  On 


Park  Service  (NPS). 
the  hiterior. 


June  27,  2003,  the 


Director,  hite  mountain  Region. 
National  Pari  Service,  approved  the 
Record  of  De<  ision  on  the  Final 
Environment;  il  Impact  Statement, 
Personal  Wati  trcraft  Rule-making  for 
Glen  Canyon  Mational  Recreation  Area. 
As  soon  as  pr  ictical  the  NPS  will  begin 
to  implement  the  modified  preferred 
alternative  (Alternative  B)  contained  in 
the  FEIS  issudd  May  23,  2003. 
Alternative  B  will  allow  PWC  use  in  the 
recreation  are  a  under  a  special 
regulation  wii  h  additional  management 
restrictions.  The  following  course  of 
action  will  oc  :ur  under  the  modified 
preferred  altei  native:  PWC  use  will  be 
prohibited  in  portions  of  the  Colorado, 
Escalante,  Dirty  Devil,  and  San  Juan 
Rivers  to  increase  protection  of 
environmental  values  and  reduce  visitor 
conflict;  speec  restrictions  will  be 
imposed  on  P  NC  on  the  Escalante  River 
between  Cow  Canyon  and  the 
confluence  of  Coyote  Creek  to  further 
reduce  visitor  conflict  and  improve 
visitor  experie  nee:  after  December  31 , 
2012,  no  one  laay  operate  a  personal 
watercraft  tha  does  not  meet  the  2006 
emission  stani  lards  set  by  the  EPA  for 
the  manufacturing  of  gasoline  marine 
engines;  educational  programs  and 
materials  wiU  be  enhanced  to  provide 
more  informal  ion  to  visitors  on  personal 
watercraft  use  and  safety  as  well  as 
recreation  are<;  resources;  development 
of  a  monitorin  ?  program  to  evaluate  the 
effects  of  PWC  use  on  recreation  area 
resources;  and  a  comprehensive  lake 
management  plan  will  be  developed 
that  will  consider  the  management  of  all 
lake  uses.  This  alternative  was 
identified  as  tl  le  environmentally 


preferred  alternative  in  the  FEIS.  It  was 
also  determined  to  best  accomplish  the 
statutory  mission  of  the  NPS  to  provide 
long-term  protection  to  the  NPS  units' 
resource  and  significance,  while 
allowing  for  a  spectrum  of  recreational 
uses.  It  was  determined  that 
implementation  of  the  modified 
preferred  alternative  will  not  constitute 
an  impairment  of  park  resources  and 
values.  This  course  of  action  and  two 
other  alternatives  were  analyzed  in  the 
Draft  and  Final  Environmental  Impact 
Statements.  The  full  range  of  foreseeable 
environmental  consequences  was 
assessed,  and  appropriate  mitigating 
measures  identified. 

The  full  Record  of  Decision  includes 
a  statement  of  the  decision  made; 
synopsis  of  the  alternatives  considered, 
a  description  of  the  environmentally 
preferable  alternative;  the  decision 
rationale  used  in  selecting  the 
alternative;  a  finding  of  no  impairment 
of  park  resources  and  values;  a 
description  of  mitigation  measures  and 
monitoring  plans  that  will  be 
implemented  for  the  selected 
alternative;  a  statement  that  addresses 
how  all  practical  means  to  avoid  or 
minimize  environmental  harm  from  the 
selected  alternative  have  been  adopted; 
and  a  description  of  public  involvement 
in  the  decision-making  process. 

Basis  for  the  Decision 

In  reaching  its  decision  to  select  the 
modified  preferred  alternative,  the  NPS 
considered  the  purposes  for  which  Glen 
Canyon  National  Recreation  Area  was 
established,  and  other  laws  and  policies 
that  apply  to  federal  lands,  including 
the  Organic  Act,  National 
Environmental  Policy  Act,  and  the  NPS 
Management  Policies  2001.  The  NPS 
also  carefully  considered  public  and 
agency  comments  received  during  the 
planning  process. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Wright,  Glen  Canyon  National 
Recreation  Area,  (928)  608-6339. 

Dated:  June  27,  2003. 

Michael  D.  Snyder, 

Deputy  Director,  Intermountain  Region, 
National  Park  Service. 

[FR  Doc.  03-18702  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  a  Finding  of  No 
Significant  Impact  for  the  2003 
Telecommunications  Facilities 
Environmental  Assessment,  Rock 
Creek  Park,  Washington,  DC 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA), 
Telecommunications  Act  of  1996,  and 
the  July  2002,  Order  of  the  U.S.  District 
Court  for  the  District  of  Columbia  in 
Audubon  Naturalist  Society  of  the 
Central  Atlantic  States,  Inc.  et  al.  v. 
National  Park  Service  (NPS)  and  Bell 
Atlantic  Mobile,  Inc.,  the  National  Park 
Service  prepared  and  made  available  for 
a  36-day  public  review  an 
Envirormiental  Assessment  (EA) 
evaluating  the  potential  impacts  to  the 
human  and  natural  environment  from 
two  existing  cellular  communications 
towers  located  within  Rock  Creek  Park, 
Washington,  DC. 

After  the  end  of  the  36-day  public 
review  period,  the  NPS  selected  for 
implementation,  the  preferred 
alternative  as  described  in  the  EA,  and 
determined  that  implementation  of  the 
preferred  alternative  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  In  making  that  selection  and 
determination,  the  NPS  considered  the 
information  and  analysis  contained  in 
the  EA  and  the  comments  received 
during  the  public  review  period.  The 
NPS  has  prepared  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
project.  The  NPS'  decision  was  filed 
with  the  court  pursuant  to  a  Jime  20, 
2003  court  deadline. 

The  selected  alternative  allows  the 
continued  operation  of  the  two  wireless 
telecommunications  facilities  as 
presently  located,  with  the  NPS 
developing  a  park-wide 
telecommunications  plan  and  a 
monitoring  program  for  migratory  birds. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  FONSI  are  available  at  http:// 
www.nps.gov/rocr  and  the  following 
public  libraries:  Martin  Luther  King 
Memorial  Library.  901  G  Street  NW., 
Washington,  DC  20001;  Chevy  Chase 
Library,  5625  Connecticut  Avenue  NW., 
Washington,  DC  20015;  Cleveland  Park 
Library,  3310  Connecticut  Avenue  NW., 
Washington,  DC  20008;  Georgetown 
Library,  3260  R  Street  NW.,  Washington. 
DC  20007;  Juanita  Thorton  Shepard  Park 
Branch  Library.  7420  Georgia  Avenue 
NW.,  Washington.  DC  20012;  Langston 
Community  Library.  2600  Bennet  Road 
NE..  Washington.  DC  20019;  Mt. 
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Pleasant  Library.  1600  Lamont  Street 
NW..  Washington,  DC  20010;  Northeast 
Branch  Library.  330  7th  Street  NE., 
Washington.  DC  20002;  Petworth 
Branch  Library.  4200  Kansas  Avenue 
NW..  Washington,  DC  20011;  Tenly- 
Friendship  Branch  Library.  4450 
Wisconsin  Avenue  NW..  Washington, 
DC  20016;  Watha  T.  Daniel  Library, 
1701  8th  Street  NW..  Washington.  DC 
20001;  Woodbridge  Library,  1801 
Hamlin  Street  NE.,  Washington.  DC 
20018;  Library  of  Congress.  101 
Independence  Avenue  SE.,  Washington, 
DC  20540;  Pahsades.  4901  V  Street  NW., 
Washington,  DC  20007;  Sursum  Corda 
Community  Library,  135  New  York 
Avenue  NW..  Washington.  DC  20001. 
You  may  also  request  a  hard  copy  at 
(202)  895-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adrienne  Coleman.  Superintendent, 
Rock  Creek  Park,  at  3545  Williamsburg 
Lane  NW..  Washington.  DC  20008-1207. 
or  by  telephone  at  (202)  895-6004. 

Dated:  June  20,  2003. 
Terry  R.  Carlstrom, 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  03-18698  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4310-71-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  for 
Schuylkill  River  Valley  National 
Heritage,  Management  Plan  Update 

agency:  National  Park  Service. 
Department  of  Interior. 
ACTION:  Availability  of  the  final 
environmental  impact  statement  for  the 
Schuylkill  River  Valley  National 
Heritage  Area  Management  Plan  Update. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
aimounces  the  availability  of  a  Final 
Environmental  Impact  Statement  (FEIS) 
for  Schuylkill  River  Valley  National 
Heritage  Area  Management  Plan  Update. 
The  Schuylkill  River  Valley  National 
Heritage  Area  Act  of  2000  required  the 
Schuylkill  River  Greenway  Association, 
with  guidance  from  the  National  Park 
Service,  to  prepare  an  update  of  their 
1995  Schuylkill  Heritage  Corridor 
Management  Action  Plan.  The 
Management  Plan  Update  includes:  (A) 
Actions  to  be  undertaken  by  units  of 
govenmient  and  private  organizations  to 
protect  the  resources  of  the  Heritage 
Area;  (B)  an  inventory  of  the  resources 
contained  in  the  Heritage  Area, 
including  a  list  of  any  property  in  the 


Heritage  Area  that  is  related  to  the 
themes  of  the  Heritage  Area  and  that 
should  be  preserved,  restored,  managed, 
developed,  or  maintained  because  of  its 
natiu-al.  cultural,  historical,  recreational, 
or  scenic  significance:  (C)  a 
recommendation  of  policies  for  resource 
management  that  considers  and  details 
application  of  appropriate  land  and 
water  management  techniques, 
including  the  development  of 
intergovernmental  cooperative 
agreements  to  protect  the  historical, 
cultural,  recreational,  and  natiu°al 
resources  of  the  Heritage  Area  in  a 
manner  consistent  with  supporting 
appropriate  and  compatible  economic 
viability;  (D)  a  program  for 
implementation  of  the  management  plan 
by  the  management  entity,  (E)  an 
analysis  of  ways  in  which  local,  State, 
and  Federal  programs  are  to  be 
coordinated  to  promote  the  purposes  of 
this  title,  and  (F)  an  interpretation  plan 
for  the  Heritage  Area. 

The  study  area,  designated  as  the 
Schuylkill  River  Valley  National 
Heritage,  includes  parts  of  the  gounties 
of:  Schuylkill,  Berks,  Chester. 
Montgomery  and  Philadelphia  in 
southeastern  Pennsylvania  as  associated 
with  the  Schuylkill  River  watershed. 

The  National  Park  Service  (NPS) 
maintains  two  park  sites  within  the 
region:  Valley  Forge  National  Historical 
Park  and  the  Hopewell  Furnace 
National  Historic  site.  Otherwise  the 
majority  of  land  is  non-federal  and  the 
NPS  assumes  a  management  role  only 
within  their  park  units.  Instead, 
conservation,  interpretation  and  other 
activities  are  managed  by  partnerships 
among  federal,  state,  and  local 
governments  and  private  nonprofit 
organizations.  The  Schuylkill  River 
Greenway  Association  manages  the 
national  heritage  area.  The  National 
Park  Service  has  been  authorized  by 
Congress  to  provide  technical  and 
financial  assistance  for  a  limited  period 
(up  to  10  years  from  the  time  of  the 
designation  in  2000). 
DATES:  The  FEIS  will  remain  on  Public 
Review  for  thirty  days  from  the 
publication  of  the  notice  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Samuel,  Project  Leader.  Northeast 
Region,  National  Park  Service.  US 
Custom  House,  200  Chestnut  Street, 
Philadelphia.  PA  19106. 
peter_samuel@nps.gov.  215-597-1848. 

If  you  correspond  using  the  internet, 
please  include  your  name  and  return 
address  in  your  e-mail  message.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 


respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dater":  June  19,  2003. 
Marie  Rust, 

Regional  Director,  Northeast  Region. 
[FR  Doc.  03-18696  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4310-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  White-Tailed  Deer  Management 
Plan,  Indiana  Dunes  National 
Lakeshore,  IN 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.),  the 
National  Park  Service  (NPS)  is  preparing 
an  environmental  impact  statement  for 
the  White-tailed  Deer  Management  Plan 
for  Indiana  Dunes  National  Lakeshore 
(Lakeshore).  A  deer  management  plan  is 
needed  to  ensure  the  local  deer 
population  does  not  become  a  dominant 
force  within  the  Lakeshore  that 
negatively  influences  ecosystem 
components  such  as  sensitive  vegetation 
or  other  wildlife. 

DATES:  The  NPS  will  accept  comments 
from  the  public  for  60  days  from  the 
date  this  notice  is  published  in  the 
Federal  Register.  In  addition,  the  NPS 
intends  to  conduct  public  scoping  open 
houses  at  the  Lakeshore.  Please  check 
local  newspapers,  the  Lakeshore's  Web 
site  http://www.nps.gov/indu  or  contact 
the  name  listed  below  to  find  out  when 
and  where  these  open  houses  will  be 
held. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  at  the  Lakeshore  headquarters 
located  at  1100  North  Mineral  Springs 
Road,  Porter,  Indiana,  and  the  Dorothy 
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Buell  Memoijial 
and  Kemil  Rf  ad 
Indiana. 
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form  of  encryption.  Please  put  in  the 
subject  line  "Deer  Management"  and 
include  your  name  and  return  address 
■  in  your  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  message,  contact  us 
directly  at  Resource  Management  219- 
926-7561,  extension  332.  Finally,  you 
may  hand-deliver  comments  to  the 
Dorothy  Buell  Memorial  Visitor  Center, 
U.S.  12  and  Kemil  Road,  Beverly 
Shores,  Indiana. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
conmient.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
orgcmizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  June  24,  2003. 
Ernest  Quintana, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc.  03-18697  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4310-2^P 


DEPARTMENT  OF  THE  irfTERIOR 

National  Park  Service 

General  Management  Plan, 
Environmental  Impact  Statement, 
Padre  Island  National  Seashore,  Texas 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
General  Management  Plan,  Padre  Island 
National  Seashore. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332  (C),  the  National  Park 
Service  is  preparing  an  Environmental 
Impact  Statement  for  the  General 
Management  Plan  for  Padre  Island 
National  Seashore.  The  effort  will  result 
in  a  comprehensive  General 
Management  Plan  that  encompasses 
preservation  of  natural  and  cultiu-al 
resources,  visitor  use  and  interpretation, 
roads,  and  facilities.  The  plan  will  guide 
the  protection  and  preservation  of  the 
natural  and  cultural  environments 
considering  a  variety  of  interpretive  and 


recreational  visitor  experiences  that 
enhance  the  enjoyment  and 
understanding  of  the  park  resources.  In 
cooperation  with  local  and  national 
interests,  attention  will  also  be  given  to 
resources  outside  the  boimdaries  that 
affect  the  integrity  of  park  resources. 
Alternatives  to  be  considered  include  a 
no-action  and  alternatives  addressing 
the  following: 

To  clearly  describe  specific  resource 
conditions  and  visitor  experiences  in  various 
management  units  throughout  the  park  and. 

To  identify  the  kinds  of  management,  use, 
and  development  that  will  be  appropriate  to 
achieving  and  maintaining  those  conditions. 

Major  issues  include  sea  turtles, 
southern  access  from  a  ferry  proposal 
from  Port  Mansfield,  trash  along  the 
shoreline,  dredge  material  disposal, 
illegal  activities  routes  to  smugglers, 
terrorists,  and  illegal  immigrants,  illegal 
off-road  vehicles,  poaching,  metal 
detecting,  and  illegal  commercial 
fishing),  beach/shoreline  management, 
boundaries,  and  partnership 
opportunities  with  other  agencies  (state 
and  federal).  A  scoping  brochure  has 
been  prepared  outlining  the  issues 
identified  to  date  and  will  be  available 
in  July  2003.  Electronic  copies  of  the 
newsletter  will  be  available  on  the  NPS 
Planning  Web  site  for  the  plan  in  the 
What's  New  Section:  http:// 
planning,  nps.gov/parkweb/ 
default.cfm?RecordID=143  or  from,  Jock 
Whitworth,  Superintendent,  Padre 
Island  National  Seashore.  20301  Park 
Road  22,  Corpus  Christi,  Texas  78418. 
Public  workshop  information  will  be 
announced  on  the  Web  site  in  late 
August.  Comments  on  this  notice  must 
be  received  by  September  15,  2003. 
DATES:  The  Park  Service  will  accept 
comments  from  the  public  through 
September  22,  2003. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
Superintendent,  Padre  Island  National 
Seashore,  20301  Park  Road  22,  Corpus 
Christi,  Te.xas  78418,  (361)  949-8173. 
FOR  FURTHER  INFORMATION  CONTACT:  Jock 
Whitworth,  Superintendent.  Padre 
Island  National  Seashore,  (361)  949- 
8173. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
brochure  or  on  any  other  issues 
associated  with  the  plan,  you  niay 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Padre  Island  National 
Seashore,  P.O.  181300,  Corpus  Christi, 
Texas  78480-1300.  You  may  also 
comment  via  the  Internet  on  the  Your 
Input  Section  of  the  Web  site  at: 
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http://planning.nps.gov/parkweb/ 
default. cfm  ?RecordID=  143 

Please  submit  all  comments  at  the 
address  above  by  cutting  and  pasting  the 
comments  into  the  comment  form 
provided  on  the  Your  Input  Section  of 
our  website.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (361)  949-8173. 
Finally,  you  may  hand-defiver 
comments  to  Padre  Island  National 
Seashore,  20301  Park  Road  22,  Corpus 
Christi,  Texas  78418.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  repcesentatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  May  16,  2003. 
Michael  D.  Snyder, 

Deputy  Regional  Director,  Intermountain 

Region,  National  Park  Sen'ice. 

[FR  Doc.  03-18700  Filed  7-22-03;  8:45  am) 

BILUNG  CODE  4312-CO-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Acadia  National  Park;  Bar  Harbor,  ME; 
Acadia  National  Park  Advisory 
Commission;  Notice  of  meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770,  5 
U.S.C.  App.  1,  Sec.  10).  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday. 
September  8,  2003. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420.  Sec. 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  of  islands)  and 
termination  of  rights  of  use  and 
occupancy. 


The  meeting  will  convene  at  park 
Headquarters,  McFarland  Hill,  Bar 
Harbor,  Maine,  at  1  p.m.  to  consider  the 
following  agenda: 

1 .  Review  and  approval  of  minutes  from 

the  meeting  held  June  2,  2003 

2.  Committee  reports: 
— Land  Conservation 
— Park  Use 

— Science 

3.  Old  business 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda  for  next 

Commission  meeting,  February  2, 
2004 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609; 
tel:  (207)  288-3338. 

Dated;  June  25,  2003. 

Len  Bobinchock, 

Acting  Superintendent,  Acadia  National 
Park. 

(FR  Doc.  03-18706  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  4510-2N-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Park  System  Advisory  Board; 
Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  Appendix,  that  the 
National  Park  System  Advisory  Board 
will  conduct  a  public  meeting  by 
teleconference  on  August  12.  2003.  from 
4  p.m.  to  5  p.m.  eastern  standard  time, 
inclusive.  Members  of  the  public  may 
attend  the  meeting  in  person  in 
Washington.  DC.  at  the  Jurj's 
Washington  Hotel.  Burlington  Ballroom 
A.  1500  New  Hampshire  Avenue.  NW.. 
Washington,  DC  20036.  During  this 
teleconference,  the  National  Park 
System  Advisory  Board  will  receive  and 
discuss  the  report  of  its  National  Parks 
Science  Committee  concerning  an 
evaluation  of  the  National  Park  Service 
Natural  Resource  Challenge  Program. 
The  Board  will  make  recommendations 
to  the  Director  of  the  National  Park 
Service  concerning  the  future  direction 
of  science  in  the  National  Park  Service. 
Anyone  who  wishes  a  copy  of  the 


committee  report  may  contact  Shirley 
Sears  Smith,  Office  of  Policy  and 
Regulations,  National  Park  Service,  at 
202-208-7456. 

Opportunities  for  oral  comment  will 
be  limited  to  no  more  than  3  minutes 
per  speaker  and  no  more  than  15 
minutes  total.  The  Board's  chairman 
will  determine  how  time  for  oral 
comments  will  be  allocated.  Anyone 
who  wishes  further  information 
concerning  the  meeting,  or  who  wishes 
to  submit  a  written  statement,  may 
contact  Mr.  Loran  Eraser  (202-208- 
7456).  Office  of  Policy  and  Regulations. 
National  Park  Service.  1849  C  Street. 
NW.,  Washington.  DC  20240. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  the  meeting,  in  room  7250, 
Main  Interior  Building,  1849  C  Street, 
NW.,  Washington,  DC. 

Dated:  July  15.  2003. 
Loran  Fraser, 

Chief,  Office  of  Policy  and  Regulations, 

National  Park  Service. 

[FR  Doc.  03-18707  Filed  7-22-03;  8:45  am) 

BILUNG  CODE  4312-S2-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
5.  2003.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places.  National 
Park  Service.  1849  C  St.  NW..  2280. 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.  NW.,  8th  floor,  Washington  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  August  7,  2003. 

Patrick  W.  Andnis, 

Acting  Keeper  of  the  National  Register  of 
Historic  Places. 

COLORADO 

Chaffee  County 

Morley  Bridge,  (Highway  Bridges  in  Colorado 
MPS),  Chaffee  Cty  Rd.  297  at  milepost  2.40. 
Romley.  03000744 
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IOWA 
Clinton  County 

Sharon  Method 
125th  St.,  Lost 


is  Epsicopal  Church,  1223 
Mation.  03000745 


MASSACHUSET  rS 


Pirk 


Essex  County 

Breakheart  Reservation 

Metropolitan 

Boston  (Metro] 

Greater  Boston 

Elm  and  Hemldck 
Nahant  Beach  Boulevard 

System  of  Grea  er 

Park  System  ofJGreater 

Nahant  Beach 


Parkways — 
System  of  Greater 
dolitan  Park  System  of 
^^PS),  Forest  St.,  Pine  Tops, 
Rds.,Saugus,  03000748 
1 — Metropolitan  Park 
Boston  (Metropolitan 
Boston  MPS), 
$lvd.,  Lynn,  03000747 


Pirk: 


Norfolk  County 

Blue  Hills  Reservfction 
Metropolitan 
Boston  (Metrofiol 
Greater  Boston 
Rd.,  Chickatawt 
Uniquity  Rd., 
St..  Braintree, 


Parkways — 
System  of  Greater 
itan  Park  System  of 
MPS),  Parts  of  Blue  Hill 
utRd.,  Hillside  St., 
Wampatuck  Rd.,  and  Green 
0  3000746 


NEVADA 


NV 


N  and  S  sides  of  U.S.  50 
305,  Austin,  03000753 
30  South  St.,  Austin, 


aid 


Lander  County 

Austin  Cemetery. 

near  jet.  with 
Austin  City  Hall, 

03000754 
Austin  Masonic 

Main  St.,  Austih 
Austin  Methodist 

Austin,  03000751 
Gridley  Store,  24 

03000752 
Nevada  Central 

Arena  Rd.,  S  si 

03000759 
St.  Augustine's  Cithol 

St.,  Austin,  030P0758 
St.  George's  Ep 

Austin,  030007^5 
Stokes  Castle 

Austin,  030007^7 

Washoe  County 

Upson,  Pearl,  Hoijse,  937  Jones  St.,  Reno, 
03000749 

OHIO 

Franklin  County 

Rush  Creek  Villaf  e 
Residential  subpiv 
South  St.,  E  of 
03000760 


Odd  Fellows  Hall,  105 
03000756 
Church,  135  Court  St., 


;  Water  St.,  Austin, 

T  imtable,  Off  Austin  Roping 
e  of  U.S.  50,  Austin, 


ic  Church,  113  Virginia 
i8 
pal  Church,  156  Main  St., 

e,  U.S.  SOW  of  Austin, 


Historic  District, 
ision  centered  along  East 
1  /loming  St.,  Worthington, 


SOUTH  DAKOT/ 
Beadle  County 

Anderson  Barn,  1^11  394th  St.,  Hitchcock, 
03000763 

Brookings  Count 

Cobel.  Ivan.  House,  727  Main  Ave., 
Brookings,  030f0762 

Clay  County 

Wakonda  State  B^nk,  118  Ohio  St.,  Wakonda, 
03000765 


Fall  River  Count] 

St.  Martin's  Cathjl 
(Federal  Relief 


!ic  Church  and  Grotto, 
Construction  in  South 


Dakota  MPS),  Lot  Six  Block  5,  Oelrichs, 
03000764 

Hutchinson  County 

Kost  Farm  Bam,  42247  280th  St.,  Olivet, 
03000766 

Minnehaha  County 

Slip  Up  Creek  Homestead,  25359  478th  Ave.. 
Garretson,  03000761 

Pennington  County 

Madison  Ranch,  8800  Nemo  Rd.,  Rapid  City, 
03000767 

TEXAS 

Austin  County 

Lander  County  Courthouse,  122  Main  St., 
Austin,  03000750 

Gonzales  County 

Houston,  William  Buckner  and  Sue,  House, 
621  E.  St.  George  St.,  Gonzales,  03000769 

Guadalupe  County 

Seguin  Commercial  Historic  District  , 

(Boundary  Increase),  Roughly  bounded  by 
Myrtle  St.,  Camp  St.,  Washington  St.  and 
Crockett  St.,  Seguin,  03000768 

Nolan  County 

Newman,  I.M.  and  Margaret,  House,  309 
Ragland  St.,  Sweetwater,  03000771 

Winkler  County 

Rig  Theater,  213-215  E.  Hendricks  Blvd.. 
Wink,  03000770 

UTAH 

Sanpete  County 

Nielson,  John  R.,  Cabin,  Manti  Canyon, 
Manti,  03000772 

[FR  Doc.  03-18678  Filed  7-22-03;  8:45  am) 

BILUNG  CODE  4312-5t-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
12,  2003.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW.,  2280, 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service, 1201  Eye 
St.  NW..  8th  floor,  Washington  DC 
20005;  or  by  fax,  202-371-6447.  Written 


or  faxed  comments  should  be  submitted 
by  August  7,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARKANSAS 

Union  County 

El  Dorado  Commercial  Historic  District, 
Courthouse  Square,  portions  of  Main, 
Jefferson,  Washington,  Jackson,  Cedar  and 
Locust  Sts.,  El  Dorado,  03000773 

CALIFORNIA 

Los  Angeles  County 

Andalusia,  1471-1475  Havenhurst  Dr.,  Los 

Angeles,  03000775 
Neutra,  Richard  and  Dion,  VDL  Research 

House  n,  2300  Silver  Lake  Blvd.,  Los 

Angeles,  03000774 

COLORADO 
Denver  County 

McPhee  and  McGinnity  Paint  Factory,  2519 
Walnut  St.,  Denver,  03000776 

San  Miguel  County 

Rio  Grande  Southern  Railroad  Trout  Lake 
Water  Tank,  along  North  Trout  Lake  Rd., 
Ophir,  03000777 

DISTRICT  OF  COLUMBIA 

EHstrict  of  Columbia 

Arden,  Elizabeth,  Building,  1147  Connecticut 

Ave.,  Washii%lon,  03000778 
Springland  Springhouse — Springland 

(Boundary  Increase),  3517  Springland  Ln, 

NW.,  Washington,  03000779 

ILUNOIS 

Cook  County  , 

Armour  Square  (Chicago  Park  District  MPS), 

Bounded  by  W  33rd  St.,  W  34th  Place,  S. 

Wells  Ave.  and  S.  Shields  Ave.,  Chicago, 

03000789 
Calumet  Park  (Chicago  Park  District  MPS), 

9801  South  Avenue  G,  Chicago,  03000788 
Davis  Square  (Chicago  Park  District  MPS), 

Roughlu  bounded  by  W.  44th  St.,  W,  45th 

St.,  S.  Marshfield  Ave.  and  S.  Hemitage 

Ave.,  Chicago,  03000787 
Palmolive  Building,  919  N.  Michigan  Ave., 

Chicago,  03000784 
Reid  House,  2013  S.  Prairie  Ave.,  Chicago, 

03000783 
Washington  Square  Historic  District  (Land 

Subdivisions  with  Set-Aside  Parks. 

Chicago,  IL  MPS),  Washington  Square,  N. 

Dearborn  St.,  from  W.  Walton  St.  to  W. 

Chicago  Ave..  Chicago,  03000786 

Lake  County 

Holy  Family  Church,  1840  Lincoln  St.,  North 

Chicago,  03000780 
Snite,  John  Taylor,  House  (Highland  Park 

MRA),  225  N.  Deere  Park  Ave.  E,  Highland 

Park,  03000790 

Rock  Island  County 

Sala  Apartment  Building,  320-330 
Nineteenth  St.,  Rock  Island,  03000782 
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MASSACHUSETTS 
Middlesex  County 

Bedford  Depot,  80  Loomis  St.  and  120  South 

Rd.,  Bedford,  03000791 
Wilson  Mill — Old  Burlington  Road  District, 

Old  Burlington  Rd.  and  Wilson  Rd., 

Bedford,  03000792 

Suffolk  County 

Publicity  Building,  40-44  Bromfield  St., 
Boston,  03000781 

MISSOURI 

Cole  County 

East  End  Drugs,  630  E.  High  St.,  Jefferson 
City,  03000794 

Dent  County 

Nova  Scotia  Ironworks  Historic  District,  Mark 
Twain  National  Forest,  Salem,  03000793 

NEBRASKA 

Adams  County 

Central  Hastings  Historic  District,  Roughly 
7th  to  12th;  Colorado  Ave  to  Bellevue  Ave., 
Hastings,  03000795 

Lancaster  County  ■> 

Nebraska  State  Historical  Society  Building, 
1500  R  St.,  Lincoln,  03000797 

Saunders  County 

Kirchman,  F.J.,  House,  957  Beech  St.,  Wahoo, 
03000796 

NEW  MEXICO 

De  Baca  County 

Fort  Sumner  Community  House  (New 
Mexico  Federation  of  Women's  Club 
Buildings  in  New  Mexico  MPS),  Jet.  of  U.S. 
84  and  Baker  Ave.,  Fort  Sumner,  03000798 

NORTH  CAROLINA 

Buncombe  County 

Biltmore  Hardware  Building  (Biltmore 
Village  MRA),  28-32  Hendersonville  Rd., 
Asheville,  03000800 

Chatham  County 

Brewer,  Sheriff  Stephen  Wiley,  Farmstead 
(Pittsboro  MRA),  365  Thompson  St., 
Pittsboro,  03000801 

Craven  County 

Cedar  Street  Recreation  Center,  822  Cedar  St. 
New  Bern,  03000802 

Cumberland  County 

Brownlea,  405  Southampton  Court, 
Fayetteville,  03000803 

Durham  County 

Venable  Tobacco  Company  Prizery  and 
Receiving  Room,  (Durham  MRA),  302-04 
East  Pettigrew,  Durham,  03000804 

Yancey  County 

Yancey  Collegiate  Institute  Historic  District, 
School  Dr.  and  Green  Mountain  Dr., 
Burnsville,  03000799 

OHIO 

Allen  County 

Lima  Pennsylvania  Railroad  Passenger  Depot, 
424  N.  Central  Ave.,  Lima,  03000805 


Hamilton  County 

Freund— Heintz  House,  3332  Whitfield  Ave., 
Cincinnati,  03000806 

TEXAS 

McLennan  County 

Texas  Textile  Mills — L.L.  Sams  Company 
Historic  District,  2100  River  St.,  Waco, 
03000807 

Nacogdoches  County 

Durst— Taylor  House,  304  North  St., 
Nacogdoches,  03000808 

WASHINGTON 

Garfield  County 

Downtown  Pomeroy  Historic  District, 
Roughly  bounded  by  Main  St.,  Tenth  and 
Ninth  Sts.,  Columbia  St.,  and  Sixth  St., 
Pomeroy,  03000811 

Spokane  County 

Bamett,  Alonzo  and  Louise,  House,  902  E. 
Augusta  Ave.,  Spokane,  03000809 

Whitman  County 

U.S.  Post  Office— Pullman,  (Historic  U.S. 
Post  Offices  in  Washington  MPS),  SE  245 
Paradise  St.,  Pullman,  03000810 

[FR  Doc.  03-18679  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  4312-51-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Phoebe  A.  Hearst  Museum  of 
Anthropology,  University  of  California, 
Berkeley,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley, 
Berkeley,  CA.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  Clark  County,  NV. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

An  assessment  of  the  himian  remains, 
and  catalog  records  and  associated 


documents  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Kaibab  Band  of      .. 
Paiute  Indians  of  the  Kaibab  Indian 
Reservation,  Arizona;  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony,  Nevada;  Moapa  Band  of  Paiute 
Indians  of  the  Moapa  River  Indian 
Reservation,  Nevada;  Paiute  Indian 
Tribe  of  Utah;  San  Juan  Southern  Paiute 
Tribe  of  Arizona;  and  Shoshone- 
Baimock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho. 

In  1928,  human  remains  representing 
at  least  two  individuals  were  removed 
froin  a  cave  located  "eight  miles  from 
Glendale  in  the  dfrection  of  Moapa"  in 
Clark  County,  NV,  by  L.F.  Herrick,  who 
donated  the  human  remains  to  the 
Phoebe  A.  Hearst  Museum  of 
Anthropology  in  the  same  year.  No 
known  individuals  were  identified.  The 
one  associated  funerary  object  is  a 
woven  magenta  wool  cloth  fragment. 
The  circumstances  of  burial  of  the 
human  remains  in  a  cave  identify  the 
human  remains  as  Native  American. 
The  presence  of  an  associated  funerary 
object  of  Euroamerican  origin,  the  wool 
cloth  fragment,  dates  the  burials  to  post- 
European  contact.  Historical  records 
and  consultation  evidence  indicate  that 
this  area  was  inhabited  by  Paiute 
culture  groups  at  the  time  of  European 
contact.  The  current  descendants  of 
these  groups  are  the  Kaibab  Band  of 
Paiute  Indians  of  the  Kaibab  Indian 
Reservation,  Arizona;  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony,  Nevada;  Moapa  Band  of  Paiute 
Indians  of  the  Moapa  River  Indian 
Reservation,  Nevada;  Paiute  Indian 
Tribe  of  Utah;  San  Juan  Southern  Paiute 
Tribe  of  Arizona;  and  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  two  individuals  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  one  object  described  above  is 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
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Kaibab  Band  o 
Kaibab  Indian 
Vegas  Tribe  of 
Vegas  Indian  Colony 
Band  of  Paiute 
River  Indian 
Paiute  Indian 
Southern  Paiut ; 
Shoshone-Bani  ock 
Hall  Reservation 


remains  and  the 
object  and  the 
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jidians  of  the  Moapa 
Reservation,  Nevada; 
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e  (510)  642-6096,  before 
.  Repatriation  of  the 
and  the  associated 
to  the  Kaibab  Band  of 
the  Kaibab  Indian 

Las  Vegas  Tribe  of 
the  Las  Vegas  Indian 
Moapa  Band  of  Paiute 
h  loapa  River  Indian 
Nqvada;  Paiute  Indian 

Juan  Southern  Paiute 
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Dated:  June  12 
John  Robbins, 

Assistant  Directok. 


Hearst  Museum  of 
1^  responsible  for 
Ki  libab  Band  of  Paiute 
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2003. 
Cultural  Resources. 


[PR  Doc.  03-187(  3  Filed  7-22-03;  8:45  am] 
BILUNG  CODE  4310-  ro-S 


DEPARTMENTOF THE  INTERIOR 

National  Park  $ervlce 

Notice  of  Inventory  Completion: 
Springfield  Science  Museum, 
Springfield,  M/ . 

AGENCY:  Nation  al  Park  Service,  Interior. 
action:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Springfield  Science  Museum, 
Springfield,  MA.  The  hiunan  remains 
were  removed  from  an  unknown  site  in 
North  McGregor,  Clayton  Coimty,  lA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Springfield 
Science  Musexun  professional  staff  in 
consultation  with  representatives  of  the 
Flandreau  Santee  Sioux  Tribe  of  South 
Dakota;  Ho-Chunk  Nation  of  Wisconsin; 
Iowa  Tribe  of  Kansas  and  Nebraska; 
Iowa  Tribe  of  Oklahoma;  Lower  Sioux 
Indian  Community  in  the  State  of 
Mirmesota;  Prairie  Island  Indian  , 
Community  in  the  State  of  Miimeso^a; 
Sac  &  Fox  Nation  of  Missouri  in  Kansas 
and  Nebraska;  Sac  &  Fox  Nation, 
Oklahoma;  Sac  &  Fox  Tribe  of  the 
Mississippi  in  Iowa;  Santee  Sioux  Tribe 
of  the  Santee  Reservation  of  Nebraska; 
Spirit  Lake  Tribe,  North  Dakota;  Upper 
Sioux  Community,  Minnesota; 
Winnebago  Tribe  of  Nebraska;  and 
Yankton  Sioux  Tribe  of  South  Dakota. 

In  1860,  a  hiunan  cranium 
representing  one  individual  was 
removed  from  an  unknown  site  in  North 
McGregor,  lA,  near  the  Mississippi 
River  by  Mr.  H.  Davis.  In  1862,  Mr. 
Davis  donated  the  human  remains  to  the 
Springfield  Science  Museum.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  The 
physical  anthropological  characteristics 
indicate  that  the  individual  is  Native 
American. 

Based  on  the  geographical  location  of 
North  McGregor,  lA,  within  the  area 
recognized  by  the  Indian  Claims 
Commission  as  aboriginal  land  of  the 
Sac  &  Fox  Nation,  the  human  remains 
are  likely  affiliated  with  the  Sac  &  Fox 
Nation  of  Missouri  in  Kcuisas  and 
Nebraska;  Sac  &  Fox  Nation,  Oklahoma; 
and  Sac  &  Fox  Tribe  of  the  Mississippi 
in  Iowa.  The  land  recognized  by  the 
Indian  Claims  Commission  is  included 
in  the  terms  of  the  Treaty  of  September 
21,  1832  (7  Stat.,  374)  between  the  Sauk 
and  Fox  and  the  United  States,  a  cession 
required  of  the  Sauk  and  Fox  as 


indemnity  for  the  expenses  of  the  Black 
Hawk  War. 

Officials  of  the  Springfield  Science 
Museiun  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  Springfield  Science 
Museum  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  reasonably  be  traced  between 
the  Native  American  human  remains 
and  the  Sac  &  Fox  Nation  of  Missouri  in 
Kansas  and  Nebraska;  Sac  &  Fox  Nation, 
Oklahoma;  and  Sac  &  Fox  Tribe  of  the 
Mississippi  in  Iowa. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  David  Stier,  Director, 
Springfield  Science  Museiun,  220  State 
Sti^et,  Springfield,  MA  01103, 
telephone  (413)  263-6800,  extension 
321,  before  August  22,  2003. 
Repatriation  of  the  human  remains  to 
the  Sac  &  Fox  Tribe  of  the  Mississippi 
in  Iowa,  acting  on  behalf  of  the  Sac  & 
Fox  Nation  of  Missouri  in  Kansas  and 
Nebraska  and  Sac  &  Fox  Nation, 
Oklahoma  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  Springfield  Science  Museum  is 
responsible  for  notifying  the  Flandreau 
Santee  Sioux  Tribe  of  South  Dakota;  Ho- 
Chunk  Nation  of  Wisconsin;  Iowa  Tribe 
of  Kansas  and  Nebraska;  Iowa  Tribe  of 
Oklahoma;  Lower  Sioux  Indian 
Community  in  the  State  of  Minnesota; 
Prairie  Island  Indian  Commimity  in  the 
State  of  Minnesota;  Sac  &  Fox  Nation  of 
Missouri  in  Kansas  and  Nebraska;  Sac  & 
Fox  Nation,  Oklahoma;  Sac  &  Fox  Tribe 
of  the  Mississippi  in  Iowa;  Santee  Sioux 
Tribe  of  the  Santee  Reservation  of 
Nebraska;  Spirit  Lake  Tribe,  North 
Dakota;  Upper  Sioux  Community, 
Minnesota;  Winnebago  Tribe  of 
Nebraska;  and  Yankton  Sioux  Tribe  of 
South  Dakota  that  this  notice  has  been 
published. 

Dated:  May  28,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-18704  Filed  7-22-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  Concerning  National  Park 
Service  Policies  and  Procedures 
Governing  Civic  Engagement  and 
Public  Involvement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  draft  Director's 
Order. 

SUMMARY:  The  NPS  is  inviting  comment 
for  a  30-day  period  on  draft  Director's 
Order  #75A:  Civic  Engagement  and 
Public  Involvement.  The  document 
emphasizes  the  National  Park  Service 
(NPS)  policy  of  welcoming  the  public  to 
use  the  parks  in  appropriate,  sustainable 
ways,  and  engaging  the  public  in  the 
work  of  the  bureau  with  effective  public 
involvement  techniques.  When  adopted, 
the  policies  and  procedures  will  apply 
to  all  park  units  and  programs 
administered  by  the  NPS. 

DATES:  Written  comments  will  be 
accepted  until  August  22,  2003. 
ADDRESSES:  Submit  comments  to  Marcia 
Keener,  United  States  Department  of 
Interior,  National  Park  Service  Office  of 
Policy  (Org.  Code  0004),  Room  7252, 
1849  C  Stireet,  NW.,  Washington,  DC 
20240.  Or,  telefax  to  202-219-8835;  or 
send  via  electronic  mail  to 
waso_opr@nps.gov. 

SUPPLEMENTARY  INFORMATION:  The  NPS 
has  long  provided  opportunities  for 
public  involvement  through  its 
planning,  historic  preservation,  and 
environmental  compliance  procedures. 
Additional  requirements  and 
expectations  for  outieach  and 
consultation  are  presently  included  in 
the  2001  edition  of  "Management 
Policies,"  and  in  a  number  of  active 
Director's  Orders.  A  distinct  benefit  of 
this  draft  Director's  Order  #75A  is  that 
civic  engagement  and  public 
involvement  expectations  and  guidance 
are  now  packaged  into  a  single 
document.  More  detailed  information 
on  methods  and  techniques  will  follow 
in  the  form  of  a  Sourcebook,  which  is 
now  being  developed.  The  draft 
Director's  Order  covers  topics  such  as 
the  importance  of  two-way 
communication  and  the  need  for 
creative  public  involvement  efforts  by 
NPS  personnel  so  that  the  public  will 
have  a  fuller  voice  in  the  work  of  the 
NPS.  The  draft  Director's  Order  may  be 
viewed  on  the  Internet  at  http:// 
www.  nps.gov/policy/DOrders/75A.htm . 
Written  copies  may  also  be  requested  by 
contacting  Marcia  Keener  at  the  address 
given  above. 


Civic  Engagement  and  Public 
Involvement  comports  with  the 
Secretary  of  the  Interior's  "Four  Cs" 
principle  of  Consultation,  Cooperation, 
and  Communication,  all  in  the  service 
of  Conservation.  Another  influence  is  a 
recent  document  that  is  currently  being 
discussed  and  implemented  within  the 
NPS,  the  National  Park  System  Advisory 
Board's  report:  "Rethinking  the  National 
parks  for  the  21st  Century."  The  report 
can  be  found  on  the  Internet  at  http:// 
www.nps.gov/poIicy/futurereport.htm. 
The  report  has  much  to  say  about 
increasing  the  level  of  public 
participation  and  involvement  with  the 
National  Park  System.  In  part,  the  report 
states  that: 

Too  often  the  Park  Service  has  been 
hesitant  to  engage  outside  talent,  preferring 
to  look  inward  for  ideas  and  solutions  to 
probleins.  This  must  change.  Park  staff  can 
no  longer  be  insular,  but  must  work  closely 
with  private  landowners,  local  community 
groups,  local  governments,  and  other  federal 
agencies.  Cooperation  with  neighbors  is  vital 
to  conserve  park  resources.  At  a  time  of 
public  cynicism  about  many  masters  on  the 
national  scene,  opinion  surveys  indicate  that 
the  Park  Service  enjoys  one  of  the  highest 
public  approval  ratings  of  all  government 
agencies.  From  the  beginning  the  Park 
Service  has  sought  to  be  people-friendly.  The 
public  looks  upon  national  parks  al(nost  as 
a  metaphor  for  America  itself.  To  encourage 
ecological  stewardship  outside  the  parks,  the 
Service  should  cooperate  extensively  with  its 
neighbors-federal  agencies,  states,  counties, 
cities,  tribes,  the  private  sector,  even  other 
countries. 

Individual  respondents  may  request 
that  we  withhold  their  name  and/or 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  If 
you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominenUy  at  the  begiiming  of  your 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Keener,  Program  Analyst,  202- 
208-7456. 

Dated:  July  17,  2003. 
Loran  Eraser, 

Chief,  Office  of  Policy  and  Regulations. 
[FR  Doc.  03-18695  Filed  7-22-03;  8:45  am] 

BILLING  CODE  4312-52-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  Concerning  National  Park 
Service  Policies  and  Procedures 
Governing  its  Environmental 
Management  Systems 

AGENCY:  National  Park  Service,  Interior. 


ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  proposing  to  adopt  a  Director's 
Order  setting  forth  the  policies  and 
procedures  under  which  NPS  facilities 
will  develop  and  implement 
Environmental  Management  Systems 
(EMS).  This  is  necessary  because 
Executive  Order  13148  requires  that  an 
EMS  be  implemented  at  all  appropriate 
Federal  facilities  by  December  31,  2005. 
The  Director's  Order  will  help  ensure 
that  all  necessary  actions  are  taken  to 
integrate  environmental  accountability 
into  day-to-day  decision-making  and 
long-term  plaiming  processes,  and 
across  all  NPS  activities  and  functions. 

DATES:  Written  comments  will  be 
accepted  until  August  22,  2003. 

ADDRESSES:  Draft  Director's  Order  #13 A 
is  available  on  the  Internet  at  http:// 
www.nps.gov/policy.  Requests  for 
copies  of,  and  written  comments  on,  the 
Director's  Order  should  be  sent  to  Carl 
Wang,  NPS  Environmental  Management 
Program  Manager,  Park  Facility 
Management  Division,  1849  C  Street, 
NW.,  Washington  DC  20240,  or  to  his 
Internet  address:  carl_wang@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 

Wang  at  202/513-7033, 

SUPPLEMENTARY  INFORMATION:  The  NPS 
is  updating  its  current  system  of  internal 
written  instructions.  When  these 
documents  contain  new  policy  or 
procedural  requirements  that  may  affect 
parties  outside  the  NPS,  they  are  first 
made  available  for  public  review  and 
comment  before  being  adopted.  The 
draft  Director's  Order  covers  topics  such 
as  the  principles  of  an  EMS;  NPS  EMS 
policy;  and  elements  of  an  EMS  (e.g.,  a 
commitment  statement,  goals  and 
targets,  recordkeeping,  communication, 
training,  monitoring,  measurement, 
corrective  action,  management  review, 
and  roles  and  responsibilities). 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment. 

Dated:  April  30,  2003. 
Dale  |.  Wilking, 

Chief  Park  Facility  Management  Division. 
[FR  Doc.  03-18699  Filed  7-22-03;  8:45  am) 
BILLING  CODE  4312-S2-P 
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DEPARTMENT]  OF  JUSTICE 

i 
Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Rtsearch  and  Production 
Act  of  1993 — interchangeable  Virtual 
instruments  Foundation,  inc. 

Notice  is  her*by  given  that,  on  June 
30,  2003,  pursuant  to  section  6(a)  of  the 
National  Coope  rative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Interchangeable 
Virtual  Instrum  ents  Foundation,  Inc. 
has  filed  writtei  notifications 
simultaneously  with  the  Attorney 
General  and  th<  Federal  Trade 
Commission  di  iclosing  changes  in  its 
membership  st<  tus.  The  notifications 
were  filed  for  tl  le  purpose  of  extending 
the  Act's  provis  ions  limiting  the 
recovery  of  anti  trust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  IC  3  Electronics, 
Pleasanton,  CA  and  GCSD  Division  of 
Harris  Corp.,  Melbourne,  FL  have  been 
added  as  parties  to  this  venture.  Also, 
Solectron,  Milpitas,  CA;  and  Nokia 
Mobile  Phones  Inc.,  San  Diego,  CA  have 
been  dropped  as  parties  to  this  venture. 

No  other  chaj  iges  have  been  made  in 
either  the  mem  jership  or  planned 
activity  of  the  g  roup  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Interchangeablf  i  Virtual  Instruments 
Foundation,  Inc.  intends  to  file 
additional  writ  en  notification 
disclosing  all  c  langes  in  membership. 

On  May  29,  2001,  Interchangeable 
Virtual  Instrunients  Foundation,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  tiie  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  ^n  July  30,  2001  (66  FR 
39336). 

The  last  notification  was  filed  with 
on  April  8,  2003.  A 
3  ished  in  the  Federal 


the  Department 
notice  was  pub 


Register  pursue  nt  to  section  6(b)  of  the 


Act  on  May  7, 


Rolii 


Constance  K 

Director  ofOpenif, 
[FR  Doc.  03-187 
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nson, 

ions,  Antitrust  Division. 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — PXI  Systems  Alliance, 
Inc. 


Notice  is  her  shy 
30,  2003,  purstant 


given  that,  on  June 
to  Section  6(a)  of  the 


National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  PXT  Systems 
Alliance,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federed  Trade 
Conunission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Aeroflex,  Inc.,  Wichita,  KS; 
Nextronics,  Taipes  Hsien,  Taiwan; 
Huntron,  Inc..  Mill  Creek,  WA;  SMA 
Regelsysteme  GmbH,  Niestetal, 
Germany;  and  Acculogic,  Inc., 
Markham,  Ontario,  Canada  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PXI  Systems 
Alliance,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  22,  2000,  PXI  Systems 
Alliance,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  8,  2001  (66  FR  13971). 

The  last  notification  was  filed  with 
the  Department  on  April  8,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  7,  2003  (68  FR  24502). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-18713  Filed  7-22-03:  8:45  am] 

BILUNG  CODE  4410-71-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-082] 

Return  to  Flight  Task  Group;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  Return  to 
Flight  Task  Group  (RTFTG). 
DATES:  Thursday,  August  7,  2003,  11:30 
a.m.  to  2  p.m. 

addresses!  John  F.  Kennedy  Space 
Center,  Visitors  Complex,  Debus  Center, 
Highway  405,  Kennedy  Space  Center, 
FL  32899,  (321)-867-2468. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  M.  Lengyel,  Executive  Secretary, 
National  Aeronautics  and  Space 
Administration,  Houston,  TX  77058, 
(281) 283-7581. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Return  to  Flight  Task  Group  is  co- 
chaired  by  Lieutenant  General  Thomas 
Stafford,  USAF,  (Retired)  and  Mr. 
Richard  O.  Covey,  using  expertise  from 
the  Stafford  lOR  Advisory  Expert 
Council — Task  Force,  persoimel  ft'om 
the  aerospace  industry,  federal 
government,  academia,  and  the  military. 
The  Task  Group  will  periodically  report 
their  assessments  to  the  agency,  and 
deliver  a  wTitten  report  to  the  NASA 
Administrator  one  month  before  the 
return  to  flight  of  the  Space  Shuttle 
launch  (STS-114).  The  agenda  for  the 
meeting  is  as  follows: 

— Task  Group  Charter/Panel  Charters. 

— Report  Writing  (Interim  and  Final 
Report  Discussion). 

— Draft  Johnson  Space  Center  Agenda. 

Prior  to  the  public  meeting,  the 
members  of  the  Task  Group  will  be 
receiving  briefings  concerning 
administrative  matters,  such  as  Federal 
Advisory  Committee  Act,  Government 
personnel,  travel  and  ethics  issues, 
background  briefings  relative  to  their 
tasks  and  a  toiu  of  relevant  facilities  at 
the  John  F.  Kennedy  Space  Center.  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-18758  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  751 0-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
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SUPPLEMENTARY  INFORMATION:  On  June  9, 
2003,  the  National  Science  Foundation 
published  a  notice  in  the  Federal 
Register  of  a  permit  application 
received.  A  permit  was  issued  on  July 
16,  2003  to: 

Peter  Doran    Permit  No.  2004-004 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-18753  Filed  7-22-03;  8:45  am) 

BILUNG  CODE  75S5-01-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Voluntary  Customer  Surveys 
in  Accordance  with  Executive  Order 
12862,  OMB  3220-0192.  In  accordance 
with  Executive  Order  12862,  the 
Railroad  Retirement  Board  (RRB) 
conducts  a  number  of  customer  surveys 
designed  to  determine  the  kinds  and 
quality  of  services  our  beneficiaries, 
claimants,  employers  and  members  of 
the  public  want  and  expect,  as  well  as 
their  satisfaction  with  existing  RRB 
services.  The  information  collected  is 
used  by  RRB  management  to  monitor 
customer  satisfaction  by  determining  to 
what  extent  services  are  satisfactory  and 
where  and  to  what  extent  services  can 
be  improved.  The  siu^eys  are  limited  to 
data  collections  that  solicit  strictly 
voluntary  opinions,  and  do  not  collect 
information  which  is  required  or 
^  regulated. 

The  information  collection,  which 
was  first  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
1997,  provides  the  RRB  with  a  generic 
clearance  authority.  This  generic 


authority  allows  the  RRB  to  submit  a 
variety  of  new  or  revised  customer 
survey  instruments  (needed  to  timely 
implement  customer  monitoring 
activities)  to  the  OMB  for  expedited 
review  and  approval. 

The  average  burden  per  response  for 
customer  satisfaction  activities  is 
estimated  to  range  from  2  minutes  for  a 
Web  site  questionnaire  to  2  hours  for 
participation  in  a  focus  group.  The  RRB 
estimates  an  annual  burden  of  2,050 
annual  respondents  totaling  727  hours 
for  the  generic  customer  survey 
clearance. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-18686  Filed  7-22-03;  8:45  am] 

BILLING  CODE  7905-01 -4M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposals)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Statement  of 
Claimant  or  Other  Person. 

(2)  Form(s)  submitted:  G-93. 

(3)  OMB  Number:  3220-0183. 

(4)  Expiration  date  of  current  OMB 
clearance: 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  900. 

(8)  Total  annual  responses:  900. 

(9)  Total  annual  reporting  hours:  225. 

(10)  Collection  description:  Under 
Section  2  of  the  Railroad  Retirement  Act 
and  the  Railroad  Unemployment 
Insurance  Act,  pertinent  information 
and  proofs  must  be  submitted  by  an 
applicant  so  that  the  Railroad 


Retirement  Board  can  determine  his  or 
her  entitlement  to  benefits.  The 
collection  obtains  information 
supplementing  or  changing  information 
previously  provided  by  an  applicant. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-18687  Filed  7-22-03;  8:45  am) 

BILUNG  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4*187;  File  No.  SR-NASD- 
2C  03-106] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers.  Inc. 
Relating  to  Amendments  to  Pilot  Rule 
in  iM-1 01 00(f)  and  (g)  of  the  Code  of 
Arbitration  Procedure  To  Require 
Industry  Parties  in  Arbitration  To 
Waive  Application  of  Contested 
California  Arbitrator  Disclosure 
Standards  upon  the  Request  of 
Customers  or  Associated  Persons 

July  16.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C'Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  8, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Dispute  Resolution,  Inc.  ("NASD 
Dispute  Resolution")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Dispute  Resolution. 
NASD  has  designated  the  proposed  rule 
change  as  constituting  a  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act  ^  and  Rule 


'  15  U.S.C.  78s(b)(l). 
-17CFR240.19b-4. 
M.S  U.S.C.  78s(b)(3){A). 
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19b— 4(f)(6)  the  reunder,''  which  renders 
the  proposal  e  fective  upon  receipt  of 
this  filing  by  tie  Commission.  The 
Commission  ia  publishing  this  notice  to 
solicit  commeMts  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  tke  Terms  of  Substance  of 
the  Proposed  Rule  Change 
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application  of  the  California  Standards 
in  that  case.]  Remainder  unchanged. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 
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Background 

On  July  1,  2002,  California  introduced 
new  ndes  governing  the  arbitration 
process  in  that  state.  The  rules  were 
designed  to  address  conflicts  of  interest 
in  private  arbitration  forums  that  are  not 
part  of  a  federal  regulatory  system 
overseen  on  a  uniform,  national  basis  by 
the  SEC.  The  California  Standards 
conflict  with  NASD's  current  arbitrator 
disclosure  rules.  Because  NASD  could 
not  both  administer  its  arbitration 
program  in  accordance  with  its  own 
rules  and  comply  with  the  new 
California  Standards  at  the  same  time, 
NASD  initially  suspended  the 
appointment  of  arbitrators  in  cases  in 
California,  but  offered  parties  several 
options  for  pursuing  their  cases.^ 

In  September  2002,  NASD  proposed 
implementation  on  an  accelerated  basis 
of  a  six-month  pilot  amendment  to  IM- 
10100  that  would  require  all  parties  that 
are  member  firms  or  associated  persons 
to  waive  the  California  Standards  if  all 
the  parties  in  the  case  who  are 
customers,  or  associated  persons  with  a 
statutory  employment  discrimination 
claim,  have  waived  application  of  the 
California  Standards  in  that  case.  Under 
such  a  waiver,  the  case  would  proceed 
in  California.  The  Commission 
approved  the  proposed  rule  change  for 
a  six-month  period  ending  March  30, 
2003,^  and  recently  extended  the  pilot 


19II-4.  In  its  filing,  NASD  requested 
n  waive  the  rules  requirements 
filing  notice  and  a  30-day 


5  These  measures  included  providing  venue 
changes  for  arbitration  cases,  using  non-Califomia 
arbitrators  when  appropriate,  and  waiving 
administrative  fees  for  NASD-sponsored 
mediations. 

*  See  Securities  Exchange  Act  Release  No.  46562 
{September  26.  2002),  67  FR  62085  (October  3, 
2002). 


rule  for  an  additional  six-month 
period.^  The  pilot  rule  will  expire  on 
September  30,  2003. 

Description  of  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  the  pilot  rule  in  several  respects. 
First,  it  would  extend  the  rule  to  apply 
to  all  claims  by  an  associated  person 
against  a  member  firm  or  another 
associated  person,  as  well  as  to  all 
customer  claims.  Currently,  the  pilot 
rule  only  applies  to  customer  claims 
and  to  statutory  discrimination  claims 
brought  by  an  associated  person  against 
a  member  firm.  As  a  result,  cases 
involving  other  claims  by  associated 
persons  against  member  firms  or  other 
associated  persons  ("industry 
respondents")  cannot  proceed  if  the 
industry  respondents  do  not  agree  to 
waive  the  California  Standards.  To 
permit  these  cases  to  move  forward,  the 
proposed  rule  change  would  expand  the 
current  pilot  rule  to  require  that  if  an 
associated  person  with  a  claim  against 
an  industry  respondent  waives  the 
application  of  the  California  Standards, 
all  other  industry  respondents  must  also 
waive  the  application  of  the  California 
Standards  in  that  case.  This  change  is 
consistent  with  New  York  Stock 
Exchange  Rule  600(g),  and  would 
permit  claims  by  associated  persons 
against  industry  respondents  in 
California  to  go  forward. 

The  proposed  rule  change  would  also 
provide  that,  if  a  customer,  or  an 
associated  person  with  a  claim  against 
an  industry  respondent,  agrees  to  waive 
the  application  of  the  California 
Standards,  and  an  industry  respondent 
has  not  signed  and  returned  a  waiver 
form,  the  industry  respondent  will  be 
deemed  to  have  waived  the  application 
of  the  standards  in  that  case.  Currently, 
NASD  requires  member  firms  and 
associated  persons  covered  by  the  rule 
to  sign  and  return  the  waiver  agreement. 
NASD  staff  often  must  call  industry 
respondents  to  remind  them  to  send  in 
their  waiver  forms.  When  execution  of 
the  agreement  by  the  respondent 
member  or  associated  person  is 
mandatory  under  the  rule,  this 
requirement  adds  an  unnecessary 
administrative  step  to  the  arbitration 
process.  Therefore,  NASD  is  proposing 
to  amend  the  pilot  rule  to  provide,  as 
NYSE  Rule  600(g)  currently  does,  that  a 
written  waiver  by  a  customer  or  an 
associated  person  who  is  asserting  a 
claim  against  a  member  or  associated 
person  imder  the  Code  will  constitute  a 
waiver  for  all  member  firms  or 


'  See  Securities  Exchange  Act  Release  No.  47631 
(April  3.  2002)  68  FR  17713  (April  10,  2003). 
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associated  persons  against  whom  the 
claim  has  been  filed.s 

Finally,  NASD  is  proposing  to  amend 
the  pilot  rule  to  clarify  that  it  applies  to 
respondents  who  are  terminated 
members  and  associated  persons.^  As  of 
June  5,  2003,  there  were  33  cases  in 
which  all  customers  and  active  industry 
parties  had  signed  waivers,  but  the 
terminated  members  or  associated 
persons  had  not  signed.  Another  51 
pending  cases  involved  both  active  and 
terminated  industry  parties  that  had  not 
yet  signed  weiivers;  these  cases  could 
not  proceed  even  if  the  active  industry 
parties  were  deemed  to  have  waived, 
unless  the  rule  covered  terminated 
parties.  The  proposed  rule  change  will 
eliminate  any  confusion  regarding  the 
scope  of  the  rule  and  will  facilitate  the 
administration  of  cases  against  such 
parties  in  California  while  the  rule  is  in 
effect. 

2.  Statutory  Basis 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  change  as 
amended  is  consistent  with  the 
provisions  of  section  15A(b)  of  the 
Exchange  Act,io  in  general,  and  furthers 
the  objectives  of  section  15A(b)(6),"  in 
particular,  which  requires,  among  other 
things,  that  the  NASD's  rules  must  be 
designed  to  prevent  fraudident  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
believes  that  the  proposed  rule  change 
will  allow  customers  and  associated 
persons  with  cljums  against  a  member 
firm  or  another  associated  person  to 
exercise  their  contractual  rights  to 
proceed  in  arbitration  in  California, 
notwithstanding  the  confusion  caused 
by  the  disputed  California  Standards. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 


■  The  NASD  amended  this  paragraph  as  it  was 
originally  filed  to  delete  a  phrase  it  inadvertently 
included.  Telephone  call  between  Laura  Gansler, 
Counsel,  NASD  Dispute  Resolution,  and  Andrew 
Shipe.  Special  Counsel,  Division  of  Market 
Regulation,  Commission,  dated  July  14,  2003. 

**  An  associated  person  or  member  firm's 
obligation  to  arbitrate  under  the  NASD  Code  of 
Arbitration  Procedure  survives  resignation  or 
termination  from  membership.  See  O'Neel  v.  NASD, 
667  F.  2d  804  (9th  Cir.  1982);  Muh  v.  Newburger. 
Loeb  6-  Co..  Inc..  540  F.2d  970  (9th  Cir.  197ff). 

■"ISU.S.C.  78o-3(b). 

"15U.S.C.  78o-3(b)(6). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received.  • 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  has  designated  the  proposed 
rule  change  as  one  that:  (i)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  biu-den  on 
competition;  and  (iii)  does  not  become 
operative  for  30  days  fi-om  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  A 
proposed  rule  change  filed  under  Rule 
19b-4(f)(6)  normally  requires  that  a  self- 
regulatory  organization  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  However, 
Rule  19b-4(f)(6)(iii)  permits  the 
Commission  to  designate  a  shorter  time. 
NASD  seeks  to  have  the  five-business- 
day  pre-filing  requirement  waived  with 
respect  to  the  proposed  rule  change.  The 
Commission  has  determined  to  waive 
the  five-business-day  pre-filing 
requirement  with  respect  to  this 
proposal.  Therefore,  the  foregoing  rule 
change  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  '^  and 
Rule  19b-^(f)(6)  thereunder. '  3 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,i'»  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.  NASD  has  requested 
that  the  Commission  waive  the  30-day 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing.  The  Commission 
believes  that  Wciiving  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  to  waive  the  30-day  period  and 
to  designate  that  the  proposed  rule 
change  has  become  operative  as  of  July 
14,  2003. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission"  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  the  action  is  necessary 


or  appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  would 
otherwise  further  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-106  and  should  be 
submitted  by  August  13,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-18653  Filed  7-22-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48191 ;  Rte  No.  SR-OC- 
2003-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
OneChicago,  LLC  Relating  to 
MicroSector  Futures 

July  17,  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-7  under  the 
Act,2  notice  is  hereby  given  that  on  June 
20,  2003,  OneChicago,  LLC 
("OneChicago")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 


'2  15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.1 9b-4(f)(6). 
'■•17  CFR  240.19b-4(f)(6}(iii). 


•5  17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(7). 
2i7CFR240.19b-7. 
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by  OneChicagi 
publishing 
comments  on 
from  interested 
also  filed  the 
the  Commodi 
Commission  ( 
written  certi 
5c(c)  of  the 
{"CEA")"  on  I 


.3  The  Commission  is 
notice  to  solicit 
he  proposed  rule  changes 
persons.  OneChicago 
roposed  rule  change  with 
Futures  Trading 
CFTC"),  together  with 
fixations  under  Section 
Co  mmodity  Exchange  Act 
una  19.  2003. 


\v 


I.  Self-Regula 

Description 

Change 

OneChicago 
listing  standai  is 
providing  pos  t 
settlement 
settled  narrowl-based 
and  employee 
which  are  attach 
change.  The 
change  follow  i 
deletions  are 


I  Dry  Organization's 
oQthe  Proposed  Rule 

is  proposing  to  establish 

and  amend  its  rules 
ion  limits,  final 
for  futures  on  cash- 
security  indices, 
confidentiality  all  of 
ed  to  the  proposed  rule 
of  the  proposed  rule 
additions  are  italicized; 
[bracketed). 


text 


USTING  STA  mARDS 

For  MicroSect  )rs 

CASH  SETTU  D  NARROW-BASED 
INDEX  FUTUt  IBS 


i)(5.;) 


be 
ightt  d 


V.  Initial  eli, 
MicroSector 
based  on  an 
more  securitiek 

A.  For  a  cash 
MicroSector 
the  Dow  Jones 

(i)  Meet  the 
based  security 
the  Commodii  y 
Section  3(a 
and 

(ii)  Meet  the 

(a)  It  must 
doUar-wei, 
more  securitiei^ 
component 
equally  based 
Selection  Datt 

(b)  Each  of 
must  be  re| 
the  Exchange 

(c)  Each  of 
must  be  a  co 
Dow  Jones  U. 
an  ADR  linkec  f 
Jones  Global 

(d)  Each  of 
must  be  the 
traded  option 
for  inclusion 


'ibility  criteria  for  a 
security  futures  product, 
index  composed  of  two  or 

settled  Dow  Jones 
security  futures  product, 
MicroSector  Index  must: 
definition  of  a  narrow- 
index  in  Section  la(25)  of 
Exchange  Act  and 
of  the  Exchange  Act; 


following  requirements: 
approximately  equal 
composed  of  one  or 
in  which  each 
ity  will  be  weighted 

on  its  market  price  on  the 


se  :un 


its  I 


component  securities 
gist  ired  under  Section  12  of 
Uct. 

component  securities 
n  ponent  security  in  the 
Total  Market  Index  or 
to  a  security  in  the  Dow 
Ihdex. 

ts  component  securities 
SI  bject  of  a  U.S.  exchange- 
on  the  date  of  selection 
i  n  the  index. 


3  With  the 
Commission  madi 
correction  to  the 
See  telephone  co 
Hamihon.  Deputy 
and  Andrew  Shi 
Market  Regulatior 

« 7  U.S.C.  7a-2(( 


permission  of  OneChicago.  the 

a  typographical,  non-substantive 

of  the  proposed  rule  change, 
ersation  between  Madge 
General  Counsel,  OneChicago 
Special  Counsel.  Division  of 
Commission,  July  7,  2003. 


t  !Xt  I 


P> 


(e)  Each  of  its  component  securities 
must  have  a  trading  history  on  a  U.S. 
exchange  for  at  least  12  months. 

(f)  Each  of  its  component  securities 
must  have  a  "float  market 
capitalization"  of  at  least  one  billion 
dollars. 

(g)  Each  of  its  component  securities 
close  at  or  above  $7.50  for  each  of  the 
trading  days  in  the  three  months  prior 
to  selection  for  the  index. 

(h)  Subject  to  (g),  (i)  and  (k)  below, 
component  securities  that  account  for  at 
least  90  per  cent  of  the  total  index 
weight  and  at  least  80  per  cent  of  the 
total  number  of  component  securities  in 
the  index  must  meet  the  requirements 
for  listing  a  single-security  future 
contract,  as  set  forth  in  Section  I. 

(i)  Each  of  its  component  securities 
must  have  an  average  daily  trading 
volume  in  each  of  the  preceding  12 
months  prior  to  selection  for  inclusion 
in  the  index  greater  than  109,000  shares 
(an  ADR  must  have  an  average  daily 
trading  volume  greater  than  100,000 
receipts). 

(j)  Each  of  its  component  securities 
must  be  (1)  listed  on  an  Exchange  or 
traded  through  the  facilities  of  an 
Association  and  (2)  reported  as  an  NMS 
security. 

(k)(l)  OneChicago  must  have  in  place 
an  effective  surveillance  sharing 
agreement  with  the  primary  exchange  in 
the  home  country  where  the  stock 
underlying  each  component  ADR  is 
traded; 

(2)  The  combined  trading  volume  of 
each  component  ADR  and  other  related 
ADRs  and  securities  in  the  U.S.  ADR 
market,  or  in  markets  with  which 
OneChicago  has  in  place  an  effective 
surveillance  sharing  agreement, 
represents  (on  a  share  equivalent  basis) 
at  least  50%  of  the  combined  worldwide 
trading  volume  in  the  ADR,  the  security 
underlying  the  ADR.  other  classes  of 
common  stock  related  to  the  underlying 
security,  and  ADRs  overlying  such  other 
stock  over  the  three-month  period 
preceding  the  dates  of  selection  of  the 
ADR  for  futures  trading  ("Selection 
Date"); 

(3)(A)  The  combined  trading  volume 
of  each  component  ADR  and  other 
related  ADRs  and  securities  in  the  U.S. 
ADR  market,  and  in  markets  with  which 
OneChicago  has  in  place  an  effective 
surveillance  sharing  agreement, 
represents  (on  a  share  equivalent  basis) 
at  least  20%  of  the  combined  worldwide 
trading  volume  in  the  ADR  and  in  other 
related  ADRs  and  securities  over  the 
three-month  period  preceding  the 
Selection  Date; 

(B)  The  average  daily  trading  volume 
for  the  ADR  in  the  U.S.  markets  over  the 
three-month  period  preceding  the 


Selection  Date  is  at  least  100,000 
receipts:  and 

(CJ  The  daily  trading  volume  for  the 
ADR  is  at  least  60.000  receipts  in  the 
U.S.  markets  on  a  majority  of  the 
trading  days  for  the  three-month  period 
preceding  the  Selection  Date; 

(4)  The  Securities  and  Exchange 
Commission  and  Commodity  Futures 
Trading  Commission  have  otherwise 
authorized  the  listing;  or 

(5)  Foreign  securities  or  ADRs  thereon 
that  are  not  subject  to  comprehensive 
surveillance  sharing  agreements  must 
not  represent  more  than  20%  ofth^ 
weight  of  the  index. 

(1)  The  current  underlying  index  value 
must  be  reported  at  least  once  every  15 
seconds  during  the  time  the  MicroSector 
futures  product  is  traded  on 
OneChicago. 

(m)  An  index  underlying  a 
MicroSector  future  must  be 
reconstituted  and  rebalanced  if  the 
notional  value  of  the  largest  component 
is  at  least  tvrice  the  notional  volume  of 
the  smallest  component  for  50  per  cent 
or  more  of  the  trading  days  in  the  three 
months  prior  to  December  31  of  each 
year.  For  purposes  of  this  provision  the 
"notional  value"  is  the  market  price  of 
the  component  times  the  number  of 
shares  of  the  underlying  component  in 
the  index.  Reconstitution  and 
rebalancing  are  also  mandatory  if  the 
number  of  component  securities  in  the 
index  is  greater  than  five  at  the  time  of 
rebalancing.  In  addition,  OneChicago 
reserves  the  right  to  rebalance  quarterly 
at  its  discretion. 

(n)  The  MicroSector  futures  products 
will  be  AM  settled. 

(o)  The  initial  indexes  underlying 
MicroSector  futures  products  will  be 
created  only  for  industry  groups  that 
have  five  or  more  qualifying  securities. 

VI.  Maintenance  standards  for  a 
MicroSector  futures  product  based  on 
an  index  composed  of  two  or  more 
securities. 

A.  OneChicago  will  not  open  for 
trading  MicroSector  futures  products 
that  are  cash  settled  based  on  an  index 
composed  of  two  or  more  securities  with 
a  new  delivery  month  unless  the 
underlying  index: 

(i)  Meets  the  definition  of  a  narrow- 
based  security  index  in  Section  la(25)  of 
the  Commodity  Exchange  Act  and 
Section  3(a)(55)  of  the  Exchange  Act; 
and 

(ii)  Meets  the  following  requirements: 

(a)  All  of  its  component  securities 
must  be  registered  under  Section  12  of 
the  Exchange  Act; 

(b)  Subject  to  (d)  and  (i)  below, 
component  securities  that  account  for  at 
least  90  per  cent  of  the  total  index 
weight  and  at  least  80  per  cent  of  the 
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total  number  of  component  securities  in 
the  index  must  meet  the  requirements 
for  listing  a  single-security  future,  as  set 
forth  in  Section  I. 

(c)  Each  component  security  in  the 
index  must  have  a  market  capitalization 
of  at  least  $75  million,  except  that  each 
of  the  lowest  weighted  component 
securities  that  in  the  aggregate  account 
for  no  more  than  1 0  per  cent  of  the 
weight  of  the  index  may  have  a  market 
capitalization  of  only  $50  million. 

(d)  The  average  daily  trading  volume 
in  each  of  the  preceding  six  months  for 
each  component  security  in  the  index 
must  beat  least  22,750  shares  or 
receipts,  except  that  each  of  the  lowest 
weighted  component  securities  in  the 
index  that  in  the  aggregate  account  for 
no  more  than  10  per  cent  of  the  weight 
of  the  index  may  have  an  average  daily 
trading  volume  of  at  least  18,200  shares 
for  each  of  the  last  six  months. 

(e)  Each  component  security  in  the 
index  must  be  (1)  listed  on  an  Exchange 
or  traded  through  the  facilities  of  an 
Association  and  (2)  reported  as  an  NMS 
security. 

(f)  The  current  underlying  index  value 
must  be  reported  at  least  once  every  15 
seconds  during  the  time  the  security 
futures  product  is  traded  on 
OneChicago. 

(g)  An  approximately  equal  dollar 
weighted  index  underlying  a 
MicroSector  future  must  be 
reconstituted  and  rebalanced  if  the 
notional  value  of  the  largest  component 
is  at  least  twice  the  notional  volume  of 
the  smallest  component  for  50  per  cent 
or  more  of  the  trading  days  in  the  three 
months  prior  to  December  31  of  each 
year.  For  purposes  of  this  provision  the 
"notional  value"  is  the  market  price  of 
the  component  times  the  number  of 
shares  of  the  underlying  component  in 
the  index.  Reconstitution  and 
rebalancing  are  also  mandatory  if  the 
number  of  component  securities  in  the 
index  is  greater  than  five  at  the  time  of 
rebalancing.  In  addition,  OneChicago 
reserves  the  right  to  rebalance  quarterly 
at  its  discretion. 

(h)  The  total  number  of  component 
securities  in  the  index  must  not  increase 
or  decrease  by  more  than  33V3%  from 
the  number  of  component  securities  in 
the  index  at  the  time  of  its  initial  listing. 

(i)(l)  OneChicago  must  have  in  place 
an  effective  surveillance  sharing 
agreement  with  the  primary  exchange  in 
the  home  country  where  the  stock 
underlying  each  component  ADR  is 
traded; 

(2)  The  combined  trading  volume  of 
each  component  ADR  and  other  related 
ADRs  and  securities  in  the  U.S.  ADR 
market,  or  in  markets  with  which 
OneChicago  has  in  place  an  effective 


surveillance  sharing  agreement, 
represents  (on  a  share  equivalent  basis) 
at  least  50  per  cent  of  the  combined 
worldwide  trading  volume  in  the  ADR, 
the  security  underlying  the  ADR,  other 
classes  of  common  stock  related  to  the 
underlying  security,  and  ADRs  overlying 
such  other  stock  over  the  three-month 
period  preceding  the  dates  of  selection 
of  the  ADR  for  futures  trading 
("Selection  Date"); 

(3)(a)  The  combined  trading  volume 
of  the  ADR  and  other  related  ADRs  and 
securities  in  the  U.S.  ADR  market,  and 
in  markets  with  which  OneChicago  has 
in  place  an  effective  surveillance 
sharing  agreement,  represents  (on  a 
share  equivalent  basis)  at  least  20  per 
cent  of  the  combined  worldwide  trading 
volume  in  the  ADR  and  in  other  related 
ADRs  and  securities  over  the  three- 
month  period  preceding  the  Selection 
Date: 

(b)  The  average  daily  trading  volume 
for  the  ADR  in  the  U.S.  markets  over  the 
three-month  period  preceding  the 
Selection  Date  is  at  least  100,000 
receipts:  and 

(c)  The  daily  trading  volume  for  the 
ADR  is  at  least  60.000  receipts  in  the 
U.S.  markets  on  a  majority  of  the 
trading  days  for  the  three-month  period 
preceding  the  Selection  Date; 

(4)  The  Securities  and  Exchange 
Commission  and  Commodity  Futures 
Trading  Commission  have  otherwise 
authorized  the  listing,  or 

(5)  Foreign  securities  or  ADRs  thereon 
that  are  not  subject  to  comprehensive 
surveillance  sharing  agreements  must 
not  represent  more  than  20  per  cent  of 
the  weight  of  the  index. 

B.  (1)  If  the  foregoing  maintenance 
standards  are  not  satisfied  prior  to 
opening  a  MicroSector  futures  product 
with  a  new  delivery  month,  OneChicago 
will  either  (i)  replace  the  component 
security  or  securities  that  fail  to  meet 
the  maintenance  standards  with  a 
security  or  securities  that  qualify  under 
the  initial  listing  standards  for 
MicroSector  futures  products  set  forth  in 
Section  V,  or  (ii)  receive  the  approval  of 
the  Securities  and  Exchange 
Commission  and  the  Commodity 
Futures  Trading  Commission. 


210.     Confidentiality 

(a)  No  member  of  the  Board  or  any 
committee  established  by  the  Board  or 
the  Rules  of  the  Exchange  shall  use  or 
disclose  any  material  non-public 
information,  obtained  in  connection 
with  such  member's  participation  in  the 
Board  or  such  committee,  for  any 
purpose  other  than  the  performance  of 
his  or  her  official  duties  as  a  member  of 
the  Board  or  such  committee. 


(b)  No  officer,  employee  or  agent  of 
the  Exchange  shall  (i)  trade  in  any 
commodity  interest  or  security  if  such 
officer,  employee  or  agent  has  access  to 
material  non-public  information 
concerning  such  commodity  interest  or 
security  (ii)  disclose  to  any  other  Person 
material  non  public  information 
obtained  in  connection  with  such 
employee's,  officer's  or  agent's 
employment,  if  such  employee,  officer 
or  agent  could  reasonably  expect  that 
such  information  may  assist  another 
Person  in  trading  any  commodity 
interest. 

(c)  For  purposes  of  this  Rule  210.  the 
terms  "employee,"  "material 
information,"  "non-public  information" 
and  "commodity  interest"  shall  have 
the  meanings  ascribed  to  them  in 
Commission  Regulation  §  1.59.  For 
purposes  of  this  Rule  210,  the  term  , 
"security"  shall  have  the  meaning 
ascribed  to  it  in  Section  3(a)(10)  of  the 
Exchange  Act. 
***** 

Rule  1002    Contract  Specifications 

(aHd)  No  Change 

(e)  Position  Limit.  (1)  Pursuant  to  (For 
purposes  of]  Rule  414^0^  (the  position 
limit  applicable  to  positions  in  any]  the 
Exchange  shall  establish  speculative 
position  limits  for  each  cash-settled 
Stock  Index  Futiire  held  during  the  last 
five  trading  days  of  an  expiring  contract 
month,  (shall  be]  determined  according 
to  the  methodology  set  forth  in 
subparagraph  (2). 

(2)  The  position  limit  for  each  cash- 
settled  Stock  Index  Future  shall  be  the 
number  of  contracts  calculated 
according  to  formula  (A)  "Market  Cap 
Position  Limit"  or(B)  "SSF  Position 
Limit"  below,  whichever  is  less,  rounded 
to  the  nearest  multiple  of  1,000 
contracts:  provided,  however,  that  if 
formula  (A)  or  (B).  whichever  is  less, 
calculates  a  number  less  than  500  but 
not  less  than  400  for  any  such  Future, 
the  position  limit  will  be  1,000 
contracts. 
(A)  "Market  Cap  Position  Limit" 
i.  The  Exchange  will  determine  the 
market  capitalization  of  the  Standard  &■ 
Poor's  500  index  (the  "S6-P  500")  as  of 
the  selection  date  for  the  component 
securities  in  an  underlying  Stock  Index 
(the  "Selection  Date")  (the  "S&P  500 
Market  Cap");  then 

ii.  The  Exchange  will  calculate  the 
notional  value  of  a  future  position  in 
CME's  SSrP  500  futures  contract  at  its 
maximum  limit  (the  "S&P  500  Notional 
Value  Limit")  by  multiplying  the  S&-P 
500  by  the  position  limit  for  Chicago 
Mercantile  Exchange's  ("CME")  S&P 
500  futures  (20.000  contracts  in  all 
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the  Stock  Index  contract, 
component  security,  the 
divide  the  number  of 
in  (B)(iii)  by  100  to 
olied  number  of  100-share 
Stock  Index  Future 


igh 


ange  will  divide  the 

gle  stock  futures  contract 

limit  set  in 
Regulation  41.25(a)(3) 
or  22,500  contracts)  by 

c^  implied  100-share 
s  provides  the  number  of 

I^utures  contracts  that  could 
violating  the  speculative 
on  a  futures  contract  on 


cut 


)f  the  component  security  = 
price)  of  the  component  security 
■ned  shares  *  price)  for  each 


that  component  security  (if  such  single 
stock  futures  contract  existed).  If  the 
security  qualifies  for  position 
accountability,  ignore  that  security  for 
purposes  of  this  calculation. 

vi.  The  Exchange  will  list  the  results 
of  (B)(iv)  and  (B)(v).  The  SSF  Position 
Limit  is  the  minimum  number  of 
implied  contracts  based  on  this  list. 

(i)-(h)  No  Change 

(i)  Settlement  Price. 

(1)  Daily  Settlement  Price.  The  daily 
settlement  price  for  cash-settled  Stock 
Index  Futures  will  be  calculated  in  the 
same  manner  as  Rule  902(j). 

(2)  Final  Settlement  Price.  (A)  The 
final  settlement  price  for  cash-settled 
Stock  Index  Futures  shall  be  determined 
on  the  third  Friday  of  the  contract 
month.  If  the  Exchange  is  not  open  for 
business  on  the  third  Friday  of  the 
contract  month,  the  final  settlement 
price  shall  be  determined  on  the 
Business  Day  prior  to  the  third  Friday  of 
the  contract  month.  The  final  settlement 
price  for  cash-settled  Stock  Index 
Futures  shall  be  based  on  a  special 
opening  quotation  of  the  underlying 
stock  index  ("Stock  Index"). 

(B)  Notwithstanding  subparagraph 
(2)(A)  of  this  Rule,  if  an  opening  price 
for  one  or  more  securities  underlying  a 
Stock  Index  Future  is  not  readily 
available,  the  Chief  Executive  Officer  of 
the  Exchange  or  his  designee  for  such 
purpose  (referred  to  hereafter  in  this 
Rule  1002(i)  as  the  "Designated 
Officer")  will  determine  whether  the 
security  or  securities  are  likely  to  open 
within  a  reasonable  time. 

(i)  If  the  Designated  Officer 
determines  that  one  or  more  component 
securities  are  not  likely  to  open  within 
a  reasonable  time,  then  for  the 
component  security  or  securities  which 
the  Designated  Officer  determined  were 
not  likely  to  open  within  a  reasonable 
time,  the  last  trading  price  of  the 
underlying  security  or  securities  during 
the  most  recent  regular  trading  session 
for  such  security  or  securities  will  be 
used  to  calculate  the  special  opening 
quotation. 

(ii)  If  the  Designated  Officer 
determines  that  the  security  or  securities 
are  likely  to  open  within  a  reasonable 
time,  then  for  the  component  security  or 
securities  which  the  Designated  Officer 
determined  were  likely  to  open  within  a 
reasonable  time,  the  next  available 
opening  price  of  such  security  or 
securities  will  be  used  to  calculate  the 
special  opening  quotation. 

(C)  For  purposes  of  this  provision: 

(i)  "Opening  price"  means  the  official 
price  at  which  a  security  opened  for 
trading  during  the  regular  trading 
session  of  the  national  securities 
exchange  or  national  securities 


association  that  lists  the  security.  If  the 
security  is  not  listed  on  a  national 
securities  exchange  or  a  national 
securities  association,  then  "opening 
price"  shall  mean  the  price  at  which  a 
security  opened  for  trading  on  the 
primary  market  for  the  security.  Under 
this  provision,  if  a  component  security 
is  an  American  Depository  Receipt 
("ADR")  traded  on  a  national  securities 
exchange  or  national  securities 
association,  the  opening  price  for  the 
ADR  would  be  derived  from  the  national 
securities  exchange  or  national 
securities  association  that  lists  it. 

(ii)  "Special  opening  quotation" 
means  the  Stock  Index  value  that  is 
derived  from  the  sum  of  the  opening 
prices  of  each  security  of  the  Stock 
Index. 

(iii)  "Regular  trading  session"  of  a 
security  means  the  normal  hours  for 
business  of  a  national  securities 
exchange  or  national  securities 
association  that  lists  the  security. 

(iv)  The  price  of  a  security  is  "not 
readily  available"  if  the  national 
securities  exchange  or  national 
securities  association  that  lists  the 
security  does  not  open  on  the  day 
scheduled  for  determination  of  the  final 
settlement  price,  or  if  the  security  does 
not  trade  on  the  securities  exchange  or 
national  securities  association  that  lists 
the  security  during  regular  trading 
hours. 

(D)  Notwithstanding  any  other 
provision  of  this  Rule,  this  Rule  shall 
not  be  used  to  calculate  the  final 
settlement  price  of  a  Stock  Index  Future 
if  The  Options  Clearing  Corporation 
fixes  the  final  settlement  price  of  such 
Stock  Index  Future  in  accordance  with 
its  rules  and  by-laws  and  as  permitted 
by  Commission  Regulation  §  41.25(b) 
and  SEC  Rule  6h-l(b)(3). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of,  and  statutory 
basis  for,  the  proposed  rules,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
These  statements  are  set  forth  in 
Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  would 
establish  listing  standards  ("Listing 
Standards")  for  cash-settled  futures  on 
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narrow-based  security  indices  that 
would  trade  under  the  brand  name 
"OneChicago  Dow  Jones  MicroSector 
Futiires"  ("MicroSector  Futures").  The 
proposed  rule  change  would  also  amend 
OneChicago  Rule  1002(e)  relating  to 
position  limits,  Rule  1002(i)  relating  to 
the  final  settlement  price  of  MicroSector 
Futures  and  Rule  210  relating  to 
employee  confidentiality. 

Dow  Jones  &  Company,  Inc.  ("Dow 
Jones")  with  the  assistance  of 
OneChicago  will  maintain  the  Dow 
Jones  MicroSector  Index  on  which  each 
MicroSector  Futures  is  based  in  a 
manner  consistent  with  the  proposed 
Listing  Standards."^  Each  Dow  Jones 
MicroSector  Index  will  initially  be 
comprised  of  five  component  securities, 
which  will  be  approximately  equal 
dollar  weighted.  The  five  component 
securities  will  be  selected  based  on  their 
market  capitalization,  option  volume, 
dollar  volume  and  correlation  to  one 
another  within  an  industry  group  as 
defined  by  the  Dow  Jones  Global 
Classification  Standard. 

Weighting  of  Dow  Jones  MicroSectors 

The  initial  notional  value  of  each  Dow 
Jones  MicroSector  Index  will  be 
$40,000.  Share  lots  will  be  created  to 
"approximate  equal  dollar  weighting" 
for  each  component  security  in  a  Dow 
Jones  MicroSector  Index.  Therefore,  the 
aggregate  market  value  of  the  shares  in 
each  share  lot  will  initially  equal 
$8,000.6 

Composition  of  Dow  Jones  MicroSector 
Indexes 

The  proposed  Listing  Standards 
require  each  security  to  meet  all  of  the 
following  qualifications  to  be  included 
in  a  Dow  Jones  MicroSector  Index: 

•  Be  registered  under  section  12  of 
the  Exchange  Act;* ''. 


•  Be  a  common  stock  or  an  American 
Depositary  Receipt  ("ADR") 
representing  common  stock  or  ordinary 
shares; 

•  Be  a  component  security  in  the  Dow 
Jones  U.S.  Total  Market  Index  or  an 
ADR  linked  to  a  company  in  the  Dow 
Jones  Global  Index  ^^  ;" 

•  Have  U.S.  exchange-traded  options 
on  the  security; 

•  Have  a  trading  history  on  a  U.S. 
exchange  for  at  least  12  months; 

•  Have  a  "float  market 
capitalization"  ^  of  at  least  one  billion 
dollars;  i° 

•  Have  at  least  seven  million  shares 
or  receipts  evidencing  the  underlying 
security  outstanding  that  are  owned  by 
persons  other  than  those  required  to 
report  their  security  holdings  pursuant 
to  Section  16(a)  of  the  Act;  "  * 

•  Have  at  least  2,000  security 
holders;* 

•  Close  at  or  above  $7.50  for  each  of 
the  trading  days  in  the  three  months 
prior  to  the  Selection  Date;  and 

•  Have  an  average  daily  trading 
volume  ("ADTV")  for  each  of  the  12 
months  prior  to  the  Selection  Date 
greater  than  109,000  shares  (an  ADR 
must  have  an  ADTV  greater  than 
100,000  receipts). 

A  Dow  Jones  MicroSector  will  only  be 
created  if  five  or  more  securities  in  an 
eligible  industry  group  qualify  under 
the  foregoing  criteria. 

Reconstitution  and  Rebalancing  the 
Index 

Under  the  proposed  Listing 
Standards,  a  Dow  Jones  MicroSector 
Index  will  be  reconstituted  and 
rebalanced  if  the  aggregate  market  value 
of  the  largest  component  is  at  least  twice 
the  aggregate  market  value  of  the 
smallest  component  for  50  percent  or 
more  of  the  trading  days  in  the  three 

Corporate  Actions 


months  prior  to  the  Selection  Date. 
Reconstitution  and  rebalancing  are 
mandatory  if,  as  a  result  of  spin-offs  or 
other  corporate  action,  the  number  of 
component  securities  in  the  index 
exceeds  five.  OneChicago  also  reserves 
the  right  to  rebalance  quarterly  at  its 
discretion. 

Corporate  Actions 

In  the  event  Dow  Jones  needs  to 
remove  a  stock  from  a  Dow  Jones 
MicroSector  as  a  result  of  a  bankruptcy, 
ten  consecutive  no-trade  days,  delisting 
from  NYSE,  Nasdaq,  or  Amex,  or 
financial  distress,  Dow  Jones  will  add  a 
replacement  security  on  the  effective 
date  of  the  removal  to  maintain  a  total 
of  five  component  securities  in  the 
index.  If  a  Dow  Jones  MicroSector  falls 
below  four  stocks,  either  Dow  Jones  will 
replace  the  component  securities  to 
bring  the  number  of  component 
securities  in  the  index  back  up  to  five 
or  OneChicago  will  delist  the  related 
MicroSector  Future. 

Corporate  actions  affecting  the  price 
of  the  component  securities  in  a  Dow 
Jones  MicroSector  (e.g.,  splits  and 
dividends)  will  require  an  adjustment  of 
the  share  lots  to  maintain  index 
integrity.  The  adjustments  will  be  made 
before  the  open  of  trade  on  the  effective 
date  of  the  action.  All  adjustments  to  the 
share  lots  will  preserve  the  weighting 
prior  to  and  after  the  corporate  event, 
causing  no  change  to  the  index  level  or 
divisor.  When  a  component  security  is 
removed  fi-om  a  Dow  Jones  MicroSector 
due  to  a  merger,  the  common  stock  of 
the  acquiring  company  will  replace  the 
component  security  in  the  index  and 
will  be  kept  in  the  index  until  the  next 
Selection  Date. 

The  following  is  a  chart  of  how 
corporate  actions  will  be  handled: 


Type 

Adjustments 

Notes 

Action 

Company 

Close  price/action 

Share  lot 

Special  Cash  Divi- 
dend. 

Component  of 
Index. 

Adj.  Close=Prev.  Close  - 
Dividend. 

Adj.  Share  Lot={Share  Lot* 
Prev  Close)/Adj.  Close. 

Stock  Split  or  Divi- 
dend. 

Component  of 
Index. 

Adj.  Close=Prev.  Close/Ad- 
justment Factor. 

Adj.  Share  Lof=Prev.  Share 
Lot*  Adjustment  Factor. 

Adjustment    Factor=number    of    new 
shares  for  one  old  share      , 

5  In  conjunction  with  the  proposed  rule  change, 
OneChicago  is  amending  Rule  210  to  prevent 
potential  misuse  by  OneChicago  staff  of  material, 
non-public  information  in  connection  with  the 
maintenance  of  the  Dow  Jones  MicroSector  Indexes. 

"The  number  of  shares  will  be  calculated  by 
dividing  the  initial  notional  dollar  value  of  each 
share  lot  (S8.000)  by  the  closing  price  of  the  stock 
on  the  date  on  which  the  terms  of  the  Dow  Jones 
MicroSector  Index  are  finalized  or  adjusted  (the 


"Selection  Date")  carried  out  to  eight  decimal 
places. 

'  OneChicago  (not  the  index  calculation  agent, 
Dow  Jones)  is  responsible  for  ensuring  that  the 
components  of  the  Dow  Jones  MicroSector  Indexes 
comply  with  the  criteria  identified  by  an  asterisk 
(*). 

"Component  securities  in  these  indices  are  listed 
on  the  New  York  Stock  Exchange,  Inc.  ("NYSE"), 
the  American  Stock  Exchange  LLC  ("Amex")  or  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"). 


^  "Float  market  capitalization"  is  the  aggregate 
market  value  of  the  outstanding  shares  of  the  issuer 
which  are  available  for  trading  by  the  public  and 
does  not  include  the  market  value  of  shares  which 
are  subject  to  trading  restrictions.  • 

'°A11  market  capitalization  data  is  based  on 
closing  prices,  number  of  outstanding  shares,  and 
number  of  shares  available  for  trading  by  the  public 
as  of  the  Selection  Date. 

"  15  LI.S.C.  78p(a). 
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Type 


Action 


Company 


Adjustments 


Close  price/action 


Share  lot 


Notes 


Spinoff 


Component  of 
Index  (A). 


Adj.  Close=Close  -  (Ratio  * 
Spun  off  company's  Price). 


Spun  Off  Company     ADDED 
(B). 


Ratio=number  of  shares  of  spun-off 
company  received  for  every  share 
of  parent  company  owned.  Spun-off 
company  be  added  at  a  weight 
such  that  the  market  capitalization 
of  the  two  companies  after  the 
event  is  equal  to  the  mari<et  capital- 
ization of  the  parent  prior  to  the 
event. 


Share  Lot=((Share  Lot  A* 
Prev.  Close  A)  -  (Adj. 
Share  Lot  A* Adj.  Close 
A))/Close  B. 


Two  Compor>ei  its 
Merge  in  an  Ml 
Stock,  Cash  ar 
Combination  Deal. 


A  l^n-Comporjent 
Takes  Over i 
Component. 


Rights  Issue 


Extraordinary 
moval. 


Fe- 


Remaining  Compa- 
nies (A). 


Adj.  Share  Lot=Share  Lot  + 
B's  Share  Lot)/number  of 
remaining  components)/ 
As  Close. 


Acquired  Company 
(B). 


DELETED 


Acquirer  (A) 


ADDED 


Adj.  Share  Lot=(B's  Share 
Lot  *  B's  Close)/A's  Close. 


Acquired  Compo- 
nent of  Index  (B). 


DELETED 


Component  of 
Index  (A). 


Adj.  Close=(Close+(Ratio 
Subscription  Price))/ 
(1+Ratio). 


Adj.  Share  Lot=(Close  * 
Share  Lot)/Adj.  Close. 


Replacement  Com- 
pany (A). 


ADDED 


Adj.  Share  Lot=(B's  Share 
Lot  *  B's  Close)  A's  Close. 


Component  of 
Index  (B). 


DELETED 


All  remaining  companies  will  be  ad- 
justed using  the  formula  to  the  left. 
Their  shares  will  increase  based  on 
their  price  so  as  to  distribute  the 
weight  of  the  acquired  company 
evenly. 


The  acquiring  company  will  replace 
the  acquired  company  in  the  index 
and  the  share  lot  will  be  adjusted. 


Ratio=number  of  rights  received  for  1 
share  of  A. 


Component  B  may  be  removed  for: 
Bankruptcy  proceedings,  financial 
distress  (as  determined  by  Dow 
Jones),  delisting  from  a  primary  ex- 
change (NYSE,  Nasdaq,  Amex),  or 
illiquidity  (10  consecutive  no-trade 
days).  Replacement  A  would  be  the 
highest  ranked  (as  of  the  most  re- 
cent Selection  Date)  of  the  remain- 
ing securities  in  the  industry  group 
which  qualify  for  inclusion. 


Position  Limi 


s 


The  propos  3d 
1002(e)  provi  les 
calculate  posit 
settled  future ; 
based  securit; ' 
including  the 
Exchange  wopld 
One  is  based 
capitalization 
and  the  notioi  lal 


rule  change  to  Rule 
the  methcdology  to 
ion  limits  '^  for  any  cash- 
contract  on  a  narrow- 
index  ("Stock  Index '), 
MicroSector  Futures.  The 
calculate  two  numbers: 
)n  the  market 
of  each  Stock  hidex  future 
value  compared  to  the 


wth 


'^Consistent 
position  limits 
settled  stock  ii 
trading  days  of  ar 


apply 


inde  ( 


CFTC  Regulation  41.25. 
to  positions  in  any  cash- 
future  held  during  the  last  five 
expiring  contract. 


market  capitalization  of  the  Chicago 
Mercantile  Exchange  ("CME")  position 
limit  for  its  futures  contract  on  the  S&P 
500  Index  (referred  to  herein  as  the 
"Market  Cap  Method"),  and  the  other  is 
based  on  the  current  position  limit 
permitted  for  single  stock  futures  under 
CFTC  Regulation  41.25"  (referred  to 
herein  as  the  "SSF  Limit  Method").  The 
Exchemge  would  impose  a  position  limit 
on  each  Stock  Index  future  equal  to  the 
lower  number  calculated  by  the  two 
methods  rouftded  to  the  nearest  1 ,000 
contracts;  provided,  however,  that  if  the 


result  of  either  calculation  is  less  than 
500,  but  not  less  than  400  for  any  such 
Future,  the  position  limit  will  be 
rounded  up  to  1,000  contracts. 

Under  the  Market  Cap  Method,  the 
Exchange  would  determine  the  market 
capitalization  of  the  S&P  500  Index.^'' 
then  calculate  the  notional  value  of  a 
position  at  the  limit  of  the  CME's  S&P 
500  hidex  futures  contract  (the  "S&P 
500  Notional  Value  Limit")  '^  and 


>n7CFR  41.25. 


'*The  Exchange  vyll  calculate  the  market 
capitalization  as  of  the  Selection  Date. 

'^The  speculative  position  limit  for  the  CME's 
S&P  500  Index  futures  contract  is  20,000  contracts 
(in  all  months  combined)  and  the  contract 
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divide  the  first  amount  by  the  second  to 
determine  the  market  capitalization 
ratio  (the  "Ratio"). "^  The  Exchange 
would  then  determine  the  market 
capitalization  and  the  Notional  Value  of 
the  Stock  Index.  To  calculate  the  Market 
Cap  Method  number,  the  Exchange 
would  divide  the  market  capitalization 
of  the  Stock  Index  by  the  contract  size 
of  the  Stock  Index  futures  multiplied  by 
the  Ratio.  1^ 

Under  the  SSF  Limit  Method,  the 
Exchange  would  calculate  the  Notional 
Value  of  the  Stock  Index  Future,  i**  For 
each  component  security  in  the  Stock 
Index,  the  Exchange  would  multiply  the 
index  weight  of  the  component 
security  ^^  by  the  Notional  Value  to 
determine  the  security's  proportion  of 
the  Stock  Index  futures  ("Share 
Weighting").  The  Exchange  would  then 
divide  each  security's  Share  Weighting 
by  its  price  to  calculate  the  number  of 
shares  of  that  security  represented  in  the 
Stock  Index  futures  contract  ("Implied 
Shares").  The  Exchange  would  then,  for 
each  component  security  in  the  Stock 
Index,  divide  the  Implied  Shares  by  100 
to  obtain  the  implied  number  of  100- 
share  contracts  of  each  component 
security  in  each  Stock  Index  future 
contract.  The  Exchange  would  divide 
the  applicable  single  stock  futures 
position  limit  permitted  under  CFTC 
Regulation  41.25(a)(3)  2"  (either  13,500 
or  22,500  contracts)  for  each  component 
security  by  the  number  of  implied  100- 
share  contracts.  This  equals  the  number 
of  Stock  Index  futures  contracts  that 
could  be  held  without  exceeding  the 
speculative  position  limit  on  a  futures 
contract  on  the  component  security 
("Implied  SSF  Speculative  Limit").  If  a 
component  security  qualified  for 
position  accountability  under  CFTC 
Regulation  41.25(a)(3),2i  this  step  would 
be  ignored  for  that  security  for  purposes 
of  this  calculation.  After  calculating  the 
Implied  SSF  Speculative  Limit  for  each 
security  in  the  Stock  Index,  the 
Exchange  identifies  the  lowest  Implied 
SSF  Speculative  Limit  as  the  position 
limit  for  such  futures  contract  under  the 
SSF  Limit  Method. 

Final  Settlement  Price  ^ 


multiplier  is  S250.  S&P  500  Notional  Value  Limit 
=  Index  *  20,000  *  250. 

'"Ratio  =  Market  Capitalization  of  S&P  500  Index 
/  S&P  500  Notional  Value  Limit. 

"Market  Capitalization  Methodology  number  = 
market  capitalization  of  the  Stock  Index  /  (contract 
size  of  the  Stock  Index  Future  *  Ratio). 

'^Notional  Value  =  index  level  *  contract 
multiplier. 

'9  Index  weight  of  the  component  security  = 
(assigned  shares  *  price)  of  the  component  security 
/  the  sum  of  (assigned  shares  *  price)  for  each 
component  security. 

-0 17  CFR  41.25(a)(3). 

2' 17  CFR  41.25(a)(3). 


OneChicago  also  proposes  to  add 
paragraph  (i)  to  Rule  1002  to  establish 
how  the  final  settlement  price  will  be 
calculated  for  Stock  Index  futures, 
including  MicroSector  Futures.  Under 
the  proposed  rule  change  to  Rule 
1002(i),  a  special  opening  quotation 
("SOQ")  of  the  relevant  Stock  Index  will 
be  calculated  using  the  opening  price  of 
each  component  stock.  When  all  of  the 
component  stocks  have  opened,  the 
final  SOQ  will  be  calculated  and 
disseminated. 

If  the  price  of  a  component  security  or 
securities  is  not  readily  available  22  on 
the  day  scheduled  for  determination  of 
the  final  settlement  price,  the  price  of 
the  component  security  or  securities 
shall  be  based  on  the  next  available 
opening  price  of  that  security  unless  the 
Chief  Executive  Officer  or  his  designee 
for  such  purposes  ("Designated 
Officer")  determines  that  such  security 
or  securities  will  not  open  within  a 
reasonable  time.  If  the  Designated 
Officer  makes  such  a  determination,  the 
price  of  the  relevant  component  security 
or  securities  for  purposes  of  calculating 
the  final  settlement  price,  will  be  the 
price  of  the  security  or  securities  during 
the  most  recent  regular  trading  session 
for  such  security  or  securities. 

Proposed  Rule  1002(i)  also  provides 
that  the  Rule  shall  not  be  used  to 
calculate  the  final  settlement  price  of  a 
Stock  Index  futures  if  The  Options 
Clearing  Corporation  ("OCC")  fixes  the 
final  settlement  price  of  the  Stock  Index 
future  in  accordance  with  OCC's  rules 
and  Bv-Laws  and  as  permitted  under  the 
Commission's  Rule  6h-l(b)(3)  23  and 
CFTC  Regulation  41.25.2'* 

CFMA  Listing  Standard  Requirements 
for  Security  Futures 

Section  6(h)  of  the  Act  2'^  requires  that 
certain  standards  be  met  for  an 
exchange  to  tjade  security  futures 
products  ("SFPs").  The  proposed  rule 
change  meets  these  standards.  First, 
section  6(h)(3)(A)  of  the  Act  2fi  requires 
that  each  security  underlying  a  SFP 
must  be  registered  pursuant  to  section 
12  of  the  Act.  Both  the  initial  and 
•maintenance  Listing  Standards  for 
MicroSector  Futures  meet  this 
requirement.27 


^2  Under  proposed  Rule  10O2(i)(2)(C)(iv),  the 
price  of  a  security  is  "not  readily  available"  if  the 
underlying  market  does  not  open  on  the  date  set  for 
determination  of  the  final  settlement  price  or  if  the 
security  does  not  trade  on  such  securities  exchange 
or  national  securities  association  during  regular 
trading  hours. 

"17CFR240.6h-l(b)(3). 

2M7  CFR  240.41.25(b). 

"15U.S.C.  78f(h)(3)(A). 

26  15  U.S.C.  781. 

"  See  proposed  Listing  Standards  requirements 
V.A.ii.b.  and  VI.A.ii.a. 


Section  6(h)(3)(C)  of  the  Act  28 
requires  that  OneChicago 's  Listing 
Standards  for  MicroSector  Futures  be  no 
less  restrictive  than  comparable  listing 
standards  for  options  traded  on  a 
national  securities  exchange.  On 
September  5,  2001,  the  SEC  Division  qf 
Market  Regulation  (the  "Division") 
published  Staff  Legal  Bulletin  No.  15 
("Bulletin  No.  15")  29  to  offer  guidance 
on  how  a  securities  exchange  can  satisfy 
this  requirement.  One  Chicago  states 
that  the  proposed  Listing  Standards 
follow  the  model  listing  standards  in 
Bulletin  No.  15  with  a  few 
modifications  to  tailor  the  Listing 
Standards  to  this  particular  product. 

First,  under  the  proposed  Listing 
Standards.  OneChicago  notes  that  the 
component  securities  of  the  Dow  Jones 
MicroSector  Indices  must  have  a  "float 
market  capitalization"  of  at  least  one 
billion  dollars.**^  In  contrast,  the  model 
listing  standards  in  Bulletin  No.  15  state 
that  component  securities  of  an  index 
have  a  minimum  market  capitalization 
of  only  $75  million."  Second, 
OneChicago  notes  that  the  proposed 
Listing  Standards  require  that  the 
component  securities  of  a  Dow  Jones 
MicroSector  Index  have  an  ADTV  of 
109,000  shares  in  each  of  the  preceding 
12  months,-*'^  whereas  the  model  listing 
standards  in  Bulletin  No.  15  suggest  that 
each  component  security  have  an  ADTV 
of  only  45,500  shares  for  each  of  the 
preceding  six  monfhs.^^ 

Since  tne  only  index  weighting 
methodology  that  will  be  permitted  for 
Dow  Jones  MicroSector  Indices  is 
approximate  equal  dollar  weighted,  no 
references  to  other  types  of  index 
weighting  methodologies  in  the  model 
listing  standards  in  Bulletin  No.  15  were 
incorporated  into  the  Proposed  Listing 
Standards. ^-^  Another  modification  from 
the  model  listing  standards  in  Bulletin 
No.  15  was  made  in  the  proposed 


■^»15U.S.C.  78f(h)(3)(C). 

■'^  U.S.  Securities  and  Exchange  Commission. 
Division  of  Market  Regulation:  .Staff  Legal  Bulletin 
No.  15  (September  5.  2001). 

J"  See  proposed  Listing  Standard  requirement 
V.A.ii.f. 

"  See  Bulletin  No.  15  model  listing  standard 
III..^.ii.d.  Under  this  listing  standard,  each  of  the 
lowest  weighted  securities  in  the  index  that  in  the 
aggregate  account  for  no  more  than  10  per  cent  of 
the  weight  of  the  index  may  have  a  minimum 
market  capitalization  of  S50  million. 

^2  See  proposed  Listing  Standard  requirement 
V.A.ii.i. 

33  See  Bulletin  No.  15  listing  standard  III.A.il.e. 
Under  this  listing  standard,  each  of  the  lowest 
weighted  securities  in  the  index  that  in  the 
aggregate  account  for  no  more  than  10  per  cent  of 
the  weight  of  the  index  may  have  an  ADTV  of  only 
22.750  shares  for  each  of  the  last  six  months. 

3<The  following  model  listing  standard 
requirements  in  Bulletin  No.  15  were  not  adopted 
in  the  proposed  Listing  Standards  III.A.ii.a,  i  and 
k.  and  IV.A.ii.j. 
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must  meet  the  initial  listing  standard 
requirement  for  security  futures  that  it 
be  a  common  stock  or  an  American 
Depositary  Receipt."*  *  Therefore, 
OneChicago's  Listing  Standards  meet 
this  requirement. 

Section  6(h)(3)(E)  of  the  Act"* 
requires  that  each  security  futures 
product  be  cleared  by  a  clearing  agency 
that  has  in  place  provisions  for  linked 
and  coordinated  clearing  with  other 
clearing  agencies  that  clear  security 
futures  products,  which  permits  the 
security  futures  product  to  be  purchased 
on  one  market  and  offset  on  another 
market  that  trades  such  product. 
OneChicago  notes  that  pursuant  to 
section  6(h)(7)  of  the  Act.^s  the 
foregoing  requirement  is  deferred  until 
the  "compliance  date"  (as  defined 
therein).  OneChicago  expects  that  both 
The  Options  Clearing  Corporation  and 
the  Chicago  Mercantile  Exchange 
("CME")  clearinghouse  will  have  in 
place  procedures  complying  with  the 
requirements  of  clause  (E)  after  such 
"compliance  date.' 

Section  6(h)(3)(F)  of  the  Act"** 
requires  that  broker-dealers  must  be 
subject  to  suitability  rules  comparable  to 
those  of  a  national  securities  association 
to  effect  transactions  in  SFPs. 
OneChicago  satisfies  this  requirement 
through  its  Rule  605  which  requires 
members  to  comply  with  the  sales 
practice  rules  of  the  National  Futures 
Association  ("NFA")  or  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  which  include  suitability 
rules.  Therefore,  OneChicago  meets  this 
listing  standard  requirement. 

Section  6(h)(3)(G)  of  the  Act  requires 
that  SFPs  be  subject  to  the  prohibition 
against  dual  trading  in  section  4j  of  the 
CEA"*^  and  CFTC  regulations.  Pursuant 
to  section  4j  of  the  CEA,'»«  CFTC 
promulgated  Regulation  41.27,  which 
states  that  an  electronic  futures 
exchange  is  subject  to  the  dual  trading 
rule  if  the  exchange  provides  market 
participants  with  a  time  or  place 
advantage  or  the  ability  to  override  a 
predetermined  algorithm.''^  Market 


■•■^Proposed  Listing  Standard  V.A.ii.h  requires 
that  except  for  the  ADTV.  "component  securities 
that  account  for  at  least  90%  of  the  total  index 
weight  and  at  least  80%  of  the  total  number  of 
component  securities  in  the  index  must  meet  the 
requirements  for  listing  a  single-security  futures 
contract,  as  set  forth  in  Section  I."  Section  I.A.i. 
requires  that  the  security  underlying  futures 
product  based  on  a  single  security  be  a  common 
stock  or  an  American  Depositary  Receipt 
representing  common  stock. 

"  15  U.S.C.  78f(h)(3)(D). 

■•M5U.S.C.  78f(h)(7). 

«15U.S.C.  78flh)(3)(F). 

■•' 7  U.S.C.  6i. 

«Id. 

••«  17  C.F.R.  41.27(b)(2). 


participants  have  no  such  advantage  or 
ability,  so  the  dual  trading  rule  does  not 
apply  to  OneChicago. 

Section  6(h)(3)(H)  of  the  Act  provides 
that  SFPs  must  not  be  readily 
susceptible  to  manipulation  of  the  price 
of  the  SFP,  the  price  of  the  underlying 
security,  the  price  of  the  option  on  such 
security,  or  options  on  a  group  or  index 
including  such  securities.  OneChicago 
believes  that  the  design  of  the 
MicroSector  futures  fulfills  this 
requirement.  OneChicago  states  that  the 
proposed  Listing  Standards  require  that 
component  seciu-ities  be  highly 
capitalized  with  substantial  daily 
trading  volumes  for  the  12  months 
preceding  the  stocks'  selection  into  the 
Dow  Jones  MicroSector  Index.  In 
addition,  the  proposed  rule  change  to 
OneChicago  Rule  1002(e)  and  (i) 
regarding  the  final  settlement  price  and 
position  limits  of  MicroSector  Futures 
are  also  designed  to  deter  manipulation. 

The  proposed  rule  change  to  Rule 
1002(e)  proposes  a  methodology  to 
calculate  position  limits  for  cash-settled 
futures  on  narrow-based  security 
indices.  While  OneChicago  believes  that 
these  limits  are  appropriate  for  the 
launch  of  these  products,  because  this 
product  is  unique  and  there  is  no  other 
similar  product  to  look  to  for  guidance 
as  to  the  appropriate  position  limit, 
once  trading  has  begun  OneChicago  will 
monitor  trading  patterns  in  the 
MicroSector  Futures  and  reassess  the 
appropriateness  of  these  position  limits. 
OneChicago  undertakes  that  if  trading 
patterns  indicate  the  position  limits  .ire 
not  set  at  levels  appropriate  to  deter 
manipulation,  OneChicago  will  make 
the  necessary  adjustments  to  the 
position  limits.  In  addition,  OneChicago 
undertakes  to  coordinate  surveillance 
with  the  relevant  underlying  stock 
markets  to  monitor  for  manipulation. 

OneChicago  has  also  proposed  a  final 
settlement  rule  that  is  designed  to  deter 
manipulation.  Under  proposed  Rule 
1002(i)  the  final  settlement  price  of 
MicroSector  Futures  would  be  based  on 
the  opening  price  of  each  component 
stock.  OneChicago  believes  that  since 
the  termination  of  MicroSector  Futures 
will  coincide  with  the  expiration  or 
termination  of  stock  indices,  options  on 
stock  indices  and  futures  on  stock 
indices,  using  the  opening  prices  of 
each  component  security  will  reflect  the 
price  of  the  underlying  securities  when 
they  are  very  liquid  and  thus  more 
difficult  to  manipulate.  The  calculation 
of  the  final  settlement  price  for  these 
MicroSector  Futures  will  be  done  on  the 
same  day  and  in  a  similar  manner  to  the 
final  settlement  price  for  the  options  on 
the  S&P  500  and  the  futures  on  the  S&P 
500.  The  expiration  or  termination  of 
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these  large  S&P  500  contracts  will 
provide  more  liquidity  to  the  opening  of 
the  underlying  markets.  Thus,  the  final 
settlement  price  based  on  opening 
prices  is  designed  to  deter     ' 
manipulation. 

In  addition,  OneChicago  Rule  603 
specifically  prohibits  market 
manipulation,  and  OneChicago  Rule  604 
prohibits  members  or  access  persons 
from  violating  applicable  laws. 
Therefore,  OneChicago  believes  that  it 
meets  this  requirement. 

Section  6(h)(3)(I)5o  of  the  Act  requires 
that  procedures  be  in  place  for 
coordinated  surveillance  among  the 
market  on  which  the  SFP  is  traded,  any 
market  on  which  any  security 
underlying  the  SFP  is  traded  and  other 
markets  on  which  any  related  security  is 
traded  to  detect  manipulation  and 
insider  trading.  OneChicago  is  an 
affiliate  member  of  the  Intermarket 
Surveillance  Group  through  which  it 
has  an  agreement  to  share  market 
surveillance  and  regulatory  information 
with  other  members  of  the  group,  which 
includes  all  of  the  predominant  U.S. 
securities  exchanges.  OneChicago  is  also 
a  member  of  the  Joint  Audit  Committee, 
in  which  the  futures  self-regulatory 
organizations  have  an  agreement  to 
share  information  for  regulatory 
purposes.  Therefore,  OneChicago 
believes  it  meets  this  requirement. 

Section  6(h)(3)(J)  of  the  Act^i  requires 
that  an  exchange  have  audit  trails  that 
are  necessary  or  appropriate  to  facilitate 
the  coordinated  surveillance  required 
under  Section  6(h)(3)(I)  of  the  Act.sz 
The  audit  trail  capability  provided  by 
CBOEdirecf®,  the  trade  matching  engine 
used  by  OneChicago,  will  create  and 
maintain  an  electronic  transaction 
history  database  that  contains 
information  with  respect  to  all  orders, 
whether  executed  or  not,  and  resulting 
transactions  on  the  Exchange.  This 
applies  to  orders  entered  through 
CBOEdirect®  terminals  as  well  as  to 
orders  routed  to  CBOEdirecf®  through 
CME's  Globex®  system.  The 
information  recorded  with  respect  to 
each  order  includes:  time  received  (by 
CBOEdirect'  or  Globex"),  terras  of  the  • 
order,  order  type,  instrument  and 
contract  month,  price  qu^tity,  accoimt 
type,  account  designation,  user  code 
and  clearing  firm. 

OneChicago's  electronic  audit  trail 
will  consist  of  data  recorded  by 
CBOEdirect"  and  Globex®,  and 
OneChicago  will  have  full  access  to  all 
such  data.  Information  logged  by 
CBOEdirect®,  including  in  respect  of 


'"ISU.S.C.  78f(h)(3)(I). 
5'  15  U.S.C.  78f(h)(3)(J). 
52  15  U.S.C.  78f(h)(3)(l). 


orders  received  through  CBOEdirect® 
terminals,  will  be  archived  and 
provided  to  OneChicago  each  day. 
Orders  received  through  Globex®  wall 
be  archived  and  maintained  at  CME. 
Together  these  data  sets  will  enable 
OneChicago  to  trace  each  order  back  to 
the  clearing  firm  by  or  through  which  it 
was  submitted.  If  any  question  or  issue 
arises  as  to  the  source  of  an  order  prior 
to  submission  by  or  through  a  clearing 
firm,  OneChicago  will  request  that  the 
clearing  firm  provide  an  electronic  or 
other  record  of  the  order. 

For  orders  that  cannot  be  immediately 
entered  into  either  CBOEdirect®  and 
Globex®,  and  therefore  will  not  be 
recorded  electronically  at  the  time  they 
are  placed,  OneChicago  Rule  403(b) 
requires  that  the  Clearing  Member  or,  if 
applicable,  the  Exchange  Member  or  the 
Access  Person  receiving  such  order 
must  prepare  an  order  form  in  a  non- 
alterable  written  medium,  which  must 
be  time-stamped  when  received  and 
include  the  account  designation,  date 
and  other  required  information  (i.e., 
order  terms,  order  type,  instrument  and 
contract  month,  price  and  quantity). 
Each  such  form  must  be  retained  for  at 
least  five  years  from  the  time  it  is 
prepared.  In  addition,  OneChicago  Rule 
501  establishes  a  general  recordkeeping 
requirement  pursuant  to  which  each 
Clearing  Member,  Exchange  Member 
and  Access  Person  must  keep  all  books 
and  records  as  required  to  be  kept  by  it 
pursuant  to  the  Commodity  Exchange 
Act,  CFTC  regulations,  the  Act, 
regulations  under  the  Act  and  the  Rules 
of  the  Exchange.  OneChicago  Rule  501 
also  requires  that  such  books  and 
records  be  made  available  to  the 
Exchange  upon  request.  Current  CFTC 
regulations  require  books  and  records  to 
be  maintained  for  a  period  of  five  years. 
OneChicago  believes  that  its  audit  trail 
meets  the  requirement  of  section 
6(h)(3)a)oftheAct." 

Block  trades  will  be  entered  in 
CBOEdirect®  by  OneChicago's 
operations  management  after  they  are 
verbally  reported  by  designated 
individuals  at  the  Clearing  Member  for 
the  selling  party.  At  the  time  of  each 
such  verbal  report,  a  trade  identification 
number  will  be  assigned  and  provided 
to  the  caller.  Both  the  buyer  and  the 
seller  in  each  trade  will  then  follow  up 
the  verbal  report  by  submitting  a  block 
trade  reporting  form  via  facsimile  or 
email  to  OneChicago.  Generally,  the 
same  procedures  apply  to  exchange  of 
futures  for  physical  ("EFP") 
transactions,  except  that  no  verbal 
report  is  required  for  such  transactions. 
Since  block  trades  and  EFP  transactions 


involve  orders  that  cannot  be 
immediately  entered  into  either  CBOE's 
or  CME's  systems,  the  Clearing  Members 
or,  if  applicable.  Exchange  Members  or 
Access  Persons  involved  must  comply 
with  the  procedures  specified  in  the 
preceding  paragraph. 

Section  6(h)(3)(K)  of  the  Act  s" 
requires  that  a  market  on  which  a 
security  futures  product  is  traded  have 
in  place  procedures  to  coordinate 
trading  halts  between  such  market  and 
any  market  on  which  any  security 
underlying  the  security  futures  product 
is  traded  and  other  markets  on  which 
any  related  security  is  traded. 
OneChicago  Rule  419  requires  that 
trading  in  a  security  future  be  halted  at 
all  times  that  a  regulatory  half  has  been 
instituted  for  the  relevant  underlying 
security  or  securities. 

Section  6(h)(3)(L)  of  the  Act^s 
requires  that  the  margin  requirements 
for  a  security  futures  product  comply 
with  the  regulations  prescribed 
pursuant  to  section  7(c)(2)(B)  of  the 
Act.5^  The  Commission  approved 
OneChicago  Rule  515,  which  fulfills  this 
requirement.^^ 

2.  Statutory  Basis 

OneChicago  states  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  ss  in  that  it  promotes 
competition,  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  is  designed  to  protect 
investors  and  the  public  interest. 
OneChicago  states  that  the  proposed 
rule  change  would  promote  competition 
by  making  new  products  available  to  the 
public.  OneChicago  also  states  that  the 
proposed  rule  change  is  also  designed  to 
deter  manipulation  of  MicroSector 
Futvues  and  to  prevent  using  the 
product  for  fraudulent  or  manipulative 
trading  in  the  component  securities  and 
their  derivatives.  In  addition,  the 
proposed  position  limit  and  final 
settlement  rules  along  with  surveillance 
and  enforcement  of  these  proposed  rules 
are  intended  to  deter  manipulative 
activity  in  this  product.  In  this  manner, 
OneChicago  states  that  the  proposed 
rule  change  is  designed  to  protect 
investors  and  the  public  interest. 

B.  Self -Re^latory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  competition  because  it 


53  15  U.S.C.  78flf)(3)(J). 


5*15  U.S.C.  78(h)(3)(K). 

55  15U.S.C.  78f(h)(3)(L). 

56  15  U.S.C.  78g(c)(2)(B) 

5'  Securities  Exchange  Act  Release  No.  46787 
(November  7,  2002).  67  FR  69059  (Nobember  14, 
2002)  (SR-OC-2002-01). 

5»  15  U.S.C.  78fn))(5). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-18736  Filed  7-22-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48193;  File  No.  SR-PCX- 
2003-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Minor  Rule  Plan  Housekeeping 
Changes 

July  17.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  8, 
2003,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
the  Exchange's  Minor  Rule  Plan 
("MRP")  and  Recommended  Fine 
Schedule  ("RFS")  (PCX  Rule  10.13)  in 
order  to  make  a  number  of  non- 
substantive and  technical  changes.  The 
text  of  the  proposed  rule  changes  is 
available  at  the  PCX  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


6"  17  CFR  200.3O-3(a)(75). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
its  MRP  and  RFS  (PCX  Rule  10.13)  in 
order  to  make  a  number  of  non- 
substantive and  technical  changes.  The 
Exchange  also  proposes  to  make  minor 
conforming  changes  to  various  other 
rules  where  appropriate. 

First,  the  Exchange  proposes  to 
amend  PCX  Rule  6.37(d)  to  correct  a 
minor  technical  error.  PCX  Rule  6.37(d) 
states  that  formal  disciplinary  action 
may  be  taken  if  aggravating 
circumstances  are  found,  pursuant  to 
PCX  Rule  10.3.  The  Exchange  proposes 
to  amend  the  text  to  reflect  the  correct 
rule  number,  which  is  "10.4".  Second, 
the  Exchange  proposes  to  amend  PCX 
Rule  6.37(h)(6)  so  that  the  first  sentence 
in  the  rule  will  read  "action  and 
suspension"  instead  of  "action  or 
suspension."  This  was  a  technical  error 
that  the  Exchange  wishes  to  correct  at 
this  time. 

Third,  the  Exchange  proposes  to 
correct  a  technical  error  in  PCX  Rules 
10.13(h){34)  and  10.13(k)(i)(34).  The  text 
incorrectly  references  that  PCX  Rule 
10.13(h)(34)  is  a  violation  of  "Rule 
6.87(d)(3)".  The  Exchange  wishes  to 
amend  the  text  to  reflect  the  correct  rule 
number,  which  is  "Rule  6.87(e)(3)". 
Fourth,  the  Exchange  proposes  to 
amend  PCX  Rule  6.89(b)(7),  where  the 
Exchange  inadvertently  used  the 
acronym  "PSE"  instead  of  "PCX"  in  the 
rule  text.  Thus,  the  Exchange  proposes 
to  correct  the  technical  error  and  replace 
the  acronym  PSE  with  the  current 
acronvm,  PCX. 

Fifth,  the  Exchange  proposes  to 
amend  PCX  Rules  10.13(h)(2)  and 
10.13(k)(i)(2)  of  the  MRP  and  RFS.  The 
purpose  of  this  change  is  to  replace  the 
term  "floor  broker"  with  the  term 
"member"  in  the  text  as  the  underlying 
rule  violation  (PCX  Rule  6.67)  is  not 
limited  to  floor  brokers  and  applies  to 
all  members.  Sixth,  the  Exchange 
proposes  to  amend  PCX  Rule  10.13(e)  in 
order  io  correct  a  technical  error.  Under 
the  proposed  amendment,  the  term 
"Compliance  Department"  will  be 
replaced  with  the  term  "Corporate 
Secretary"  as  the  latter  is  the  correct 
office  for  this  process  at  the  Exchange. 

Seventh,  the  Exchange  proposes  to 
amend  PCX  Rules  10.13(j)(l)  and 
10.13(k)(iii)(l)  of  the  MRP  and  RFS. 
Under  the  proposed  amendment,  the 
rule  referenced  in  the  text,  "Rule 
10.2(c),"  will  be  amended  to  reflect  the 
correct  corresponding  rule  number, 
which  is  "Rule  10.2(e)."  Finally,  the 
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Exchange  proposes  to  amend  PCX  Rules 
10.13(j)(6)  and  10.13(k)(iii){6)  of  the 
MRP  and  RFS.  Under  the  proposed  rule 
change,  the  rule  referenced  in  the  text, 
"Rule  10.2(b),"  will  be  amended  to 
reflect  the  correct  corresponding  rule 
number,  which  is  "Rule  10.2(d)." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act, 3  in  general,  and  section 
6(b)(5)  of  the  Act,''  in  particular,  in  that 
it  will  promote  just  and  equitable 
principles  of  trade;  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public  interest. 
The  proposal  is  also  consistent  with 
section  6(b)(6)  of  the  Act,^  which 
requires  that  members  and  persons 
associated  with  members  be 
appropriately  disciplined  for  violations 
of  Exchange  rules. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comm.ents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


HI.  Date  of  ECTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(iii) 
of  the  Act  fi  and  subparagraph  (f)  Rule 
19b-4  thereunder,^  because  it  is 
concerned  solely  with  the 
administration  of  the  Exchange.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington^  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2003-33  and  should  be 
submitted  by  August  13,  2003. 

For  tiie  Commission,  by  tiie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-18735  Filed  7-22-03:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3527] 

State  of  Arizona 

Pima  County  and  the  contiguous 
counties  of  Cochise.  Graham,  Maricopa, 
Pinal,  Santa  Cruz,  and  Yuma  in  the 
State  of  Arizona  constitute  a  disaster 
area  due  to  damages  caused  by  the 
Aspen  Fire  that  occurred  beginning  on 
June  17,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
September  15,  2003  and  for  economic 
injury  until  the  close  of  business  on 
April  16,  2004  at  the  address  listed  -   , 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795.  Sacramento.  CA  95853- 
4795. 

The  interest  rates  are: 


Percent 


For  Physical  Damage: 

Homeowners  with  Credit  Available  Elsewhere:  

Homeowners  Without  Credit  Available  Elsewhere: 

Businesses  with  Credit  Available  Elsewhere;  

Businesses  and  Non-Profit  Organizations  Without  Credit  Available  Elsewhere:  

Others  (Including  Non-Profit  Organizations)  with  Credit  Available  Elsewhere:  

For  Economic  Injury:  Businesses  and  Small  Agricultural  Cooperatives  Without  Credit  Available  Elsewhere: 


5.625 
2.812 
5.906 
2.953 
5.500 
2.953 


The  number  assigned  to  this  disaster 
for  physical  damage  is  352705.  For 
economic  injury,  the  number  is 
9W4100. 

(Catalog  of  Federal  Domestic  Assistance 
Progra.Ti  Nos.  59002  and  59008) 

Dated:  July  16,  2003. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  03-18726  Filed  7-22-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3512,  Amdt  5] 

State  of  West  Virginia 

In  accordance  with  notices  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  dated  July  15  and 
July  16,  2003,  the  above  numbered 
declaration  is  hereby  amended  to 
include  Doddridge,  Harrison,  and 


Ritchie  Counties  in  the  State  of  West 
Virginia  as  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  and  landslides,  and  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  June  11,  2003 
and  continuing  through  July  15,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 


3  15  U.S.C.  78fi(b). 
M5  U.S.C.  78f(b)(5). 


M5  U.S.C.  78f(b)(6). 
6  15U.S.C78s(3)(a). 


M7CFR240.19b-4. 
•17CFR  200.30-3(a)(12). 
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location:  Baibour 
Lewis,  Pleasant 
and  Wood 
Virginia.  All|  other 
to  the  above 
have  been 
All  other 


pievi 


th3 


2  303, 
deadii 


same,  i.e., 
applications 
August  20, 
injury  the 

(Catalog  of  Fe(  1 
Program  Nos. 

Dated:  July  17,  2003 

Herbert  L.  Mil  chell 

Associate  Adn  i 
Assistance. 

(FR  Doc.  03-1*725 

BILLING  CODE  K  2S-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

Guidelines  on  Goal  Setting  Under 
Procurement  Preference  Programs 

AGENCY:  Sm^l  Business  Administration 
(SBA). 

ACTION:  Noti(  e;  request  for  comment. 


The 


■  excel  d 


summary: 
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recommenda 
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Business 
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opportunity 
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Goaling  Guidfel 
SUPPLEMENTA  )Y 


Background 


SUMMARY:  Th ! 

establishes 
requires  all  Federal 
procurement 
annually  wi 


U.S.  Small  Business 

(SBA)  must  ensure  that 
lish  goals  for  small 
procurement  that  collectively, 
the  governmentwide 
^ed  by  the  Small  Business 
15  (g)(1)  and  (2).  It  is  the 
"ederal  government  to 
businesses  have 
practicable  opportunity  to 
Federal  procurement.  SBA 
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INFORMATION: 


Small  Business  Act 
gc^vernmentwide  goals  and 
agencies  with 
juthority  to  negotiate  goals 
itlj  SBA  to  ensure  that  small 


businesses  receive  maximum 
opportimity  for  participation  in  Federal 
contracts.  Statutory  governmentwide 
goals  based  on  the  value  of  all  prime 
contract  awards  are: 

•  23  percent  for  small  business; 

•  5  percent  for  small  disadvantaged 
small  business; 

•  5  percent  for  women-owned  small 
business'; 

•  3  percent  for  service-disabled, 
veteran-owned  small  business;  and 

•  3  percent  for  certified  HUBZone 
small  businesses  (FY  2003). 

(FY  1999—1  percent,  FY  2000—1.5 
percent,  FY  2001—2  percent, 

FY  2002—2.5  percent,  FY  2003  and 
beyond — 3  percent). 

Subcontracting  goals  based  on  the 
value  of  subcontract  awards  are: 

•  5  percent  for  small  disadvantaged 
small  business; 

•  5  percent  for  women-owned  small 
business;  and 

•  3  percent  for  service-disabled, 
veteran-owned  small  business. 

SBA  is  required  to  obtain 
procurement  data  on  achievements 
towards  those  goals  and  to  publish  an 
aimual  report  to  the  President  and  the 
Congress  that  is  also  included  in  the 
State  of  Small  Business  report.  As  part 
of  this  mandate,  SBA  issues  Goaling 
Guidelines  that  provide  policy  direction 
to  the  various  Federal  agencies 
pertaining  to  establishing  annual  goals, 
reporting  procurement  activity  and 
submitting  corrective  action  plans  when 
goals  are  not  met  under  the  small 
business  procurement  preference 
programs.  They  provide  procedures  and 
timelines  for  the  SBA  to  negotiate  goals 
with  each  agency  so  that  collectively  the 
government-wide  goals  are  established. 
The  Goaling  Guidelines,  by  which  SBA 
manages  the  goaling  program,  must  be 
updated  periodically.  Further,  this 
document  includes  information  on  the 
statutory  government-wide  small 
business  goals. 

The  current  Goaling  Guidelines  were 
last  revised  in  FY  2000  and  are 
published  on  SBA's  Web  site  at 
www.sba.gov/GC/goals. 

In  August  2001,  the  General 
Accounting  Office  (GAO)  reviewed 
SBA's  Goaling  Program.  (Small 
Business:  More  Transparency  Needed  in 
Prime  Contract  Goal  Program.  GAO-01- 
551.  Aiigust  2001.)  On  pages  3  and  17, 
GAO  recommended  that  the  Goaling 
Guidelines  be  revised  to  ensure  clarity, 
transparency  and  consistency.  The 
recommendations  require  SBA  to: 

(1)  Clearly  communicate  its  goal- 
setting  methodology, 

(2)  ensure  that  all  agencies  have  an 
opportunity  to  negotiate  goals  for  fiscal 
year  2002  and  subsequent  years. 


(3)  re-assess  its  rationale  for  making 
certain  types  of  exclusions,  and 

(4)  clarify  its  guidance  on  small 
business  goals. 

Each  of  the  GAO  reconunendations  is 
addressed  in  the  proposed  Goaling 
Guidelines.  We  believe  the  proposed 
revisions  clarify  SBA's  goaling  policies 
and  provide  transparency  to  the 
agencies  and  the  public.  SBA  has  posted 
the  proposed  Goaling  Guidelines 
discussed  in  this  Notice  on  its  Web  site 
at  www.sba.gov/GC/goals.  Click  on  the 
"Proposed  Goaling  Guidelines"  button. 
DATES:  Comments  of  publication  in  the 
Federal  Register  must  be  received  by  30 
days  from  date  of  publication  in  the 
Federal  Register. 

ADDRESSES:  Address  comments  to  Linda 
G.  Williams,  Associate  Administrator 
for  Govenmient  Contracting,  Small 
Business  Administration,  409  Third  St., 
SW.,  Suite  8100,.  Washington,  DC  20416. 
Send  e-mail  to  goaling@sba.gov.  You 
may  also  submit  comments 
electronically  to  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Holden,  National  Goaling  Program 
Manager,  Small  Business 
Administration,  409  Third  St.,  SW., 
Suite  8000,  Washington,  DC  20416. 
Telephone  (202)  205-6460  or  by  e-mail 
to  patricia.holden@sba.gov. 

Authority:  Sec.  21,  Pub.  L.  507,  92  Stat. 
1757;  Sec  502(3),  Pub.  L.  100-656,  102  Stat. 
3881;  Sec.  7106(a)(2)(c).  Pub.  L.  103-355.  108 
Stat.  3375;  Sec.  221,  Pub.  L.  5-507. 

Dated:  July  17,  2003. 
Fred  C.  Armendariz, 
Associate  Deputy  Administrator,  for 
Government  Contracting  and  Business 
Development. 
[FR  Doc.  03-18724  Filed  7-22-03;  8:45  am] 

BILLING  CODE  8023-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4415] 

Notice  of  Receipt  of  Application  for 
Presidential  Permit  for  the 
Construction  of  a  New  International 
Border  Crossing 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  for  a  permit  authorizing  the 
construction,  operation  and 
maintenance  of  an  international  rail 
bridge  in  the  Brov^msville,  Texas,  area. 
The  application  has  been  filed  by 
Cameron  County.  Texas,  for  a  permit  for 
a  new  single-track  rail  crossing  15  miles 
from  the  existing  international  rail 
bridge. 


Federal  Register/ Vol.  68,  No.  141 /Wednesday,  July  23,  2003 /Notices 


43567 


The  Department's  jurisdiction  with 
respect  to  this  application  is  based  upon 
Executive  Order  11423,  dated  August 
16,  1968,  as  amended,  and  the 
International  Bridge  Act  of  1972,  (Pub. 
L.  92-343,  86  Stat.  731,  approved 
September  26,  1972). 

As  required  by  E.O.  11423,  the 
Department  is  circulating  this 
application  to  concerned  agencies  for 
comment. 

Interested  persons  may  submit  their 
views  regarding  this  application  in 
writing  by  August  1,  2003,  to  Mr. 
Dennis  M.  Linskey,  Coordinator,  U.S.- 
Mexico Border  Affairs,  Room  4256, 
Department  of  State,  2201  C  St.  NW., 
Washington,  DC  20520. 

The  application  and  related 
documents  made  part  of  the  record  to  be 
considered  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  review  in  the  Office  of 
Mexican  Affairs  during  normal  business 
hours  throughout  the  comment  period. 

Any  questions  related  to  this  notice 
may  be  addressed  to  Mr.  Linskey  at  the 
above  address  or  by  fax  at  (202)  647- 
5752. 

Dated:  July  15,  2003. 
Gregory  Sprow, 

Deputy  Director.  Office  of  Mexican  Affairs, 
Department  of  State. 

[FR  Doc.  03-18722  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  4710-29-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4416] 

Notice  of  Receipt  of  Application  for 
Presidential  Permit  for  the 
Construction  of  a  New  International 
Border  Crossing 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  from  the  County  of  El  Paso. 
Texas  for  a  Presidential  Permit  seeking 
authorization  for  the  construction, 
operation  and  maintenance  of  an 
international  bridge  between  Tornillo, 
Texas  and  Guadalupe,  Chihuahua, 
Mexico.  The  proposed  six  lane  bridge 
would  be  located  approximately  650 
feet  from  the  existing  Fabens-Caseta 
international  crossing. 

The  Department's  jurisdiction  with 
respect  to  this  application  is  based  upon 
Executive  Order  11423,  dated  August 
16,  1968,  as  amended,  and  the 
International  Bridge  Act  of  1972,  (Pub. 
L.  92-343,  86  Stat.  731,  approved 
September  26,  1972). 

As  required  by  E.O.  11423,  the 
Department  is  circulating  this 
application  to  concerned  agencies  for 
comment. 


Interested  persons  may  submit  their 
views  regarding  this  application  in 
writing  by  August  30,  2003  to  Mr. 
Dennis  M.  Linskey,  Coordinator,  U.S.- 
Mexico Border  Affairs,  Room  4258, 
Department  of  State,  2201  C  St.  NW., 
Washington,  DC  20520. 

The  application  and  related 
documents  made  part  of  the  record  to  be 
considered  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  review  in  the  Office  of 
Mexican  Affairs  during  normal  business 
hours  throughout  the  comment  period. 

Any  questions  related  to  this  notice 
may  be  addressed  to  Mr.  Linskey  at  the 
above  address  or  by  fax  at  (202)  647- 
5752. 

Dated:  July  15,  2003. 
Gregory  Sprow, 

Deputy  Director,  Office  of  Mexican  Affair. 
Department  of  State. 
[FR  Doc.  03-18723  Filed  7-22-03;  8:45  am] 

BILUNG  CODE  4710-29M> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Otsego  County  Regional  Airport; 
Gaylord,  Ml 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the 
airport  from  aeronautical  use  to  non- 
aeronautical  use  and  to  authorize  the 
sale  of  the  airport  property.  The 
proposal  consists  of  three  parcels:  Parcel 
A  is  1.42  acres.  Parcel  B  is  1.41  acres 
and  Parcel  C  is  0.81  acres,  totaling 
approximately  3.64  acres.  Current  use 
and  present  condition  is  abandoned 
dwelling  and  associated  vacant  land. 
The  land  was  part  of  the  original  airport 
property  and  was  not  purchased  with 
federal  funds.  There  are  no  impacts  to 
the  airport  by  allowing  the  airport  to 
dispose  of  the  property. 

The  proposed  land  will  be  used  to 
enhance  the  infrastructure  surrounding 
the  airport  by  developing  commercial 
businesses.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  disposal  of  the 
subject  airport  property  nor  a 
determination  of  eligibility  for  grant-in- 
aid  funding  from  the  FAA.  The 
disposition  of  proceeds  from  the 
disposal  of  the  airport  property  will  be 
in  accordance  FAA's  Policy  and 


Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999. 

in  accordance  with  section  47107(h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  piu-pose. 
DATES:  Comments  mustJDe  received  on 
or  before  July  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Stephanie  Swann,  Program  Manager, 
Federal  Aviation  Administration,  Great 
Lakes  Region,  Detroit  Airports  District 
Office,  DET  ADO-613,  Metro  Airport 
Center,  11677  South  Wayne  Road,  Suite 
107,  Romulus,  Michigan  48174. 
Telephone  Number:  734-229-2945/FAX 
Number:  734-229-2950. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  legal  description  of  the  property 
located  in  Gaylord,  Otsego  County, 
Michigan,  and  described  as  follows: 

Parcel  "A":  A  parcel  of  land  in  the  NE 
'A  of  Section  8.  T30N-R3W,  Bagley 
Township,  Otsego  County,  Michigan 
described  as:  Beginning  at  the  NE  corner 
of  said  Section  8;  Thence  South  00 
degrees  16'27''  E,  208.00'  along  the  East 
line  of  said  Section  8;  thence  North  89 
degrees  58'40"  W  295.93';  thence  North 
00  degrees  54'32"  W,  208.03';  thence 
South  89  degrees  58'40''  E.  298.23'  along 
the  North  line  of  said  Section  8  to  the 
Point  of  Beginning,  containing  1.42 
acres,  more  or  less,  and  beiRg,suljject  to 
an  easement  for  highway  purposesa^^B»^^ 
and  across  the  Northerly  33'  and 
Easterly  40'  thereof.  Said  parcel  contains 
approximately  1.42  acres. 
,  Parcel  "B":  A  parcel  of  land  in  the  NE 
V4  of  Section  8,  T30N-R3W,  Bagley 
Township,  Otsego  County,  Michigan, 
described  as:  Commencing  at  the  NE 
corner  of  said  Section  8;  thence  South 
00  degrees  16'27''  E.  208.00'  along  the 
East  line  of  said  Section  8  to  the  Point 
of  Beginning;  thence  continuing  South 
00  degrees  16'27''  E,  208.00'  along  the 
East  line  of  said  Section  8;  thence  North 
89  degrees  58'40''  W,  293.63';  thence 
North  00  degrees  54'32''  E,  208.03'; 
thence  South  89  degrees  58'40''  E, 
295.93'  to  the  Point  of  Beginning, 
containing  1.41  acres  more  or  less,  and 
being  subject  to  an  easement  for 
highway  purposes  over  and  across  the 
Easterly  40'  thereof.  Said  parcel  contains 
approximately  1.41  acres. 

Parcel  "C":  A  parcel  of  land  in  the  NE 
'A  of  Section  8,  T30N-R3W,  Bagley 
Township,  Otsego  County,  Michigan, 
described  as:  Commencing  at  the  NE 
comer  of  Said  Section  8;  thence  South 
00  degrees  16'27''  E,  416.00'  along  the 
East  line  of  said  Section  8  to  the  Point 
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2003. 

Irene  R.  Portei 
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IFR  Doc.  03-l(  389 

BILUNG  CODE  49  0-13-M 


thence  continuing  South 
'27"  E.  120.00' along  the 
d  Section  8;  thence  North 
40"  E,  293.29';  thence 
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Michigan  on  June  2. 


Airports  District  Office, 
Region. 
Filed  7-22-03;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviaiion  Administration 

I 
Public  Notic^  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Presque  Isle  County/Rogers  City 
Airport,  Rogers  City,  Ml 

AGENCY:  Fedt  ral  Aviation 
Administration,  DOT. 
ACTION:  Notic  e  of  intent  of  waiver  with 
respect  to  lar  d. 
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modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose. 
DATES:  Comments  must  be  received  on 
or  before  August  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Stephanie  Swann,  Program  Manager, 
Federal  Aviation  Administration,  Great 
Lakes  Region,  Detroit  Airports  District 
Office,  DET  ADO-613,  Metro  Airport 
Center,  11677  South  Wayne  Road,  Suite 
107,  Romulus,  Michigan  48174. 
Telephone  Number:  734-229-2945/FAX 
Number:  734-229-2950.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location  or  at 
Presque  Isle  County/Roger  City  Airport, 
Roger  City,  Michigan. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  legal  description  of  the  property 
located  in  Roger  City,  County  of  Presque 
Isle,  Michigan,  and  described  as  follows: 

A  parcel  of  land  in  Rogers  Township, 
Presque  Isle  county.  State  of  Michigan, 
described  as  commencing  at  the  Southwest 
comer  of  section  22,  T35N,  R5E;  thence 
easterly  1,098.77  feet  along  the  south  section 
line  of  said  section  to  the  point  of  beginning: 
thence  N  26°29'35"  W,  along  the  east  R.O.W. 
of  US-23  76.79  feet;  thence  N  87°51'37''  E, 
632.77  feet;  thence  N  02°06'33"  W,  30  feet; 
thence  N  87°51'37"  E,  970.34  feet;  thence  N 
87°51'25''  E,  1345.12';  thence  S  01°05'26"  E, 
100.00  feet;  thence  S  87°51'25"  W,  1343.29 
feet;  thence  S  87°51'37"  W,  836.54  feet; 
thence  S  02°06'33"  E,  50  feet;  thence  S 
87°51'37"  W.  712.25  feet;  thence  N  26°29'35" 
W.  54.91  feet  to  the  point  of  beginning.  Said 
parcel  contains  approximately  7.13  acres. 

Issued  in  Romulus,  Michigan  on  June  2, 
2003. 

Irene  R.  Porter, 

Manager,  Detroit  Airports  District  Office, 

FAA,  Great  Lakes  Region. 

[PR  Doc.  03-18386  Filed  7-22-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Presque  Isle  County/Roger  City 
Airport,  Roger  City,  Ml 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the 
airport  from  aeronautical  use  to  non- 
aeronautical  use  and  tc  authorize  the 
sale  of  the  airport  property.  The 
proposal  consists  of  one  parcel  totaling 
approximately  28.22  acres.  Current  use 


and  present  condition  is  undeveloped 
vacant  land.  The  land  was  originally 
sold  to  the  County  from  Bradley  Realty 
Company,  December  27,  1935.  There  are 
no  impacts  to  the  airport  by  allowing 
the  airport  to  dispose  of  the  property. 
The  proposed  land  will  be  used  to 
develop  business  in  an  area  designated 
as  a  Renaissance  Zone,  as  well  as 
enhance  the  infrastructure  surroimding 
the  airport.  Approval  does  not 
constitute  a  conmiitment  by  the  FAA  to 
financially  assist  in  the  disposal  of  the 
subject  airport  property  nor  a 
determination  of  eligibility  for  grant-in- 
aid  funding  from  the  FAA.  The 
disposition  of  proceeds  from  the 
disposal  of  the  airport  property  will  be 
in  accordance  with  FAA's  Policy  and 
Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999. 

In  accordance  with  section  47107(h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose. 

DATES:  Comments  must  be  received  on 
or  before  August  22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Stephanie  Swann,  Program  Manager, 
Federal  Aviation  Administration,  Great 
Lakes  Region,  Detroit  Airports  District 
Office,  DET  ADO-613,  Metro  Airport 
Center,  11677  South  Wayne  Road,  Suite 
107,  Romulus,  Michigan  48174. 
Telephone  Number:  734-229-2945/FAX 
Number:  734-229-2950.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location  or  at 
Presque  Isle  County/Roger  City  Airport, 
Roger  City,  Michigan. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  legal  description  of  the  property 
located  in  Roger  City,  County  of  Presque 
Isle,  Michigan,  and  described  as  follows: 

Beginning  at  the  center  of  section  22, 
T35N,  R5E.  Presque  Isle  County,  Michigan, 
thence  easterly  along  the  EW'A  line  of  said 
section  480.02  feet;  thence  S  02°02'11"  E 
150.00  feet;  thence  N  87°58'04"E  130.00; 
thence  N  02°02'11"  W  150.00  feet  to  the 
EWV4  line  of  said  section;  thence  easterly 
along  said  V*  line  544.72  feet;  thence  S 
0r05'24"  E.  1,133.16  feet;  thence  S  86°48'28'' 
W,  514.43  feet;  thence  N  02°09'09"  W.  302.22 
feet;  thence  S  87°50'51''  W,  220.00  feet; 
thence  S  02°09'09"E.  318.12  feet;  thence  S 
87°50'51"  W,  407.19  feet  to  the  NSV4  line  of 
said  section;  thence  N  01°16'25"  W  along  said 
NSV4  line  1,164.72  feet  to  the  point  of 
beginning.  Said  parcel  contains 
approximately  28.22  acres. 
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Dated:  1  Issued  in  Romulus,  Michigan,  on 
June  2,  2003. 
Irene  R.  Porter, 

Manager,  Detroit  Airports  District  Office, 

FAA,  Great  Lakes  Region. 

(FR  Doc.  0,3-18387  Filed  7-22-03;  8:45  am] 

BILLING  CODE  491 0-13-M    - 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Presque  Isle  County/Roger  City 
Airport,  Roger  City,  Ml 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the 
airport  from  aeronautical  use  to  non- 
aeronautical  use  and  to  authorize  the 
sale  of  the  airport  property.  The 
proposal  consists  of  one  parcel  totaling 
approximately  42.68  acres.  Ciurent  use 
and  present  condition  is  undeveloped 
vacant  land.  The  land  was  originally 
sold  to  the  County  from  Bradley  Reality 
Company,  December  27,  1935.  There  are 
no  impacts  to  the  airport  by  allowing 
the  airport  to  dispose  of  the  property. 
However,  an  avigation  easement  "will  be 
imposed  over  this  property  to  protect 
the  airspace  for  future  aeronautical 
development  and  any  building 
constructed  on  this  parcel  will  be 
limited  to  one-story.  The  proposed  land 
will  be  used  to  enhance  the 
infrastructiue  surrounding  the  airport 
by  developing  business  is  an  area 
designated  as  a  Renaissance  Zone. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  disposal  of  the  subject 
airport  property  nor  a  determination  of 
eligibility  for  grant-in-aid  funding  from 
the  FAA.  The  disposition  of  proceeds 
from  the  disposal  of  the  airport  property 
will  be  in  accordance  with  FAA's  Policy 
and  Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999. 
In  accordance  with  section  47107(h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose. 
DATES:  Comments  must  be  received  on 
or  before  August  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Stephanie  Swann,  Program  Manager, 


Federal  Aviation  Administration,  Great 
Lakes  Region,  Detroit  Airports  District 
Office.  DET  ADO-613,  Metro  Airport 
Center,  11677  South  Wayne  Road,  Suite 
107,  Romulus,  Michigan  48174. 
Telephone  Number:  734-229-2945/FAX 
Number:  734-229-2950.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location  or  at 
Presque  Isle  County/Roger  City  Airport, 
Roger  City,  Michigan. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  legal  description  of  the  property 
located  in  Roger  City,  County  of  Presque 
Isle,  Michigan,  and  described  as  follows: 

A  parcel  commencing  at  the  southwest 
corner  of  section  22,  T35N  R5S  Presque  Isle 
County,  Michigan,  thence  along  the  south 
line  of  said  section  1,016.28  feet  to  the  point 
of  beginning,  thence  W  26°  29'35''  W  473.43 
feet;  thence  north  87°  15'37"  E,  349.90  feet; 
thence  S  02°  08'32''  E,  200.00  feet;  thence  N 
87°  51'37''  EM  177.00  feet;  thence  S  02° 
08'32"  E,  166.55  feet;  thence  S  87°  51'37"  W. 
280.29  feet,  thence  S  26°  29'35"  E,  76.79  feet 
to  the  south  line  of  said  section;  thence  along 
said  south  line  80.97  feel  to  the  point  of 
beginning,  also  commencing  at  the  S'A 
corner  said  section;  thence  northerly  along 
the  NSV4  line  of  said  section  100.11  feet,  to 
the  point  of  beginning;  thence  S  87°  51'37'' 
W,  971.55  feet,  thence  N  02°  08'32'  W,  744.22 
feet;  thence  N  87°  bl'37'  E,  2078.05  feet, 
thence  S  01°  05'26''  W,  300  feet;  thence  N  87° 
51'03''  E.  250  feet  to  the  E  Vs  line  of  said 
section;  thence  southerly  along  said  Vs  line 
444.22  feet,  thence  S  87°  51'25''  W.  1.343.91 
feet  to  the  point  of  beginning.  Said  parcel 
contains  42i68  acres. 

Issued  in  Romulus.  Michigan,  on  June  2. 
2003. 

Irene  R.  Porter, 

Manager.  Detroit  Airports  District  Office. 
FAA .  Great  Lakes  Region. 
IFR  Doc.  03-18388  Filed  7-22-G3;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-21000] 

KBUS  Holdings,  LLC— Acquisition  of 
Assets  and  Business  Operations — All 
West  Coachllnes,  Inc.,  etal. 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  tentatively  approving 

finance  transaction. 

SUMMARY:  KBUS  Holdings,  LLC  (KBUS 
or  Applicant),  a  noncarrier,  has  filed-an 
application  under  49  U.S.C.  14303  to 
purchase  and  merge  the  assets  and 
business  operations  of:  All  West 
Coachlines,  Inc.  (MC-212056); 
American  Charters  &  Tours,  Inc.  (MC- 
153814);  Americoach  Tours,  Ltd.  (MC- 


212649);  Antelope  Valley  Bus,  Inc. 
(Antelope)  (MC-125057);  Airport  Bus  of 
Bakersfield,  Inc.,  a  subsidiary  of 
Antelope  (MC-163191);  Arrow  Stage 
Lines,  Inc.  (MC-029592);  Bayou  City 
Coaches,  Inc.  (MC-24^246);  Blackhawk. 
Central  City  Ace  Express,  Inc.  (MC- 
273611);  Browder  Tours,  Inc.  (MC- 
236290);  California  Charters,  Inc.  (MC- 
241211);  Desert  Stage  Lines,  owned  by 
Antelope  (MC-140919);  El  Expreso,  Inc. 
(MC-244195);  Express  Shuttle,  Inc. 
(MC-254884);  Franciscan  Lines,  Inc. 
(MC-425205);  Fun  Time  Tours,  Inc. 
(MC-1 76329);  Goodall's  Charter  Bus 
Service,  Inc.  (MC-148870);  Grosvenor 
Bus  Lines,  Inc.  (MC-157317);  Gulf  Coast 
Transportation  Company  (MC-201397); 
Kerrvflle  Bus  Company,  Inc.  (MC- 
27530),  and  3  subsidiaries.  Conununity 
Rentals  Company  (MC-257338),  Sunset 
Tours  &  Travel,  Inc.  (MC-241422).  and 
William  Timothy  Vaught  d/b/a  Vaught 
Bus  Leasing  Company  (MC-209574);  K- 
T  Contract  Services,  Inc.  (MC-218583); 
PCSTC,  Inc.  (MC-184852);  Powder 
River  Transportation  Services,  Inc. 
(MC-161531);  Royal  West  Tours  & 
Cruises,  Inc.  (MC-239135);  Stardust 
Tours-Memphis,  Inc.  (MC-318341): 
Texas  Bus  Lines,  Inc.  (MC-037640); 
Travel  Impressions,  LLC  (MC-340826);  . 
Valen  Transportation,  Inc.  (MC- 
212398);  and  Worthen  Van  Service,  Inc. 
(MC-142573)  (collectively.  Sellers). 
Persons  wishing  to  oppose  this 
application  must  follow  the  rules  at  49 
CFR  1182.5  and  1182.8.  The  Board  has 
tentatively  approved  the  transaction, 
and,  if  no  opposing  comments  are 
timely  filed,  this  notice  will  be  the  final 
Board  action. 

DATES:  Comments  must  be  filed  by 
September  8,  2003.  Applicant  may  file 
a  reply  by  September  22.  2003.  If  no 
comments  are  filed  by  September  8, 
2003,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-21000  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  any 
comments  to  applicant's  representative: 
Stephen  Flott,  Flott  &  Co.  PC,  P.O.  Box 
17655,  Arlington,  VA  22216-7655. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ber>l  Gordon,  (202)  565-1600.  (Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.1 
SUPPLEMENTARY  INFORMATION:  KBUS  is  a 
private  limited  liability  company 
organized  under  the  laws  of  the  state  of 
Delaware  by  Kohlberg  &  Company,  LLC 
(Kohlberg),  a  noncarrier.  Kohlberg  is  a 
private  equity  firm  specializing  in 
middle  market  investments.  KBUS, 
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which  was  specifically  created  to 
undertake  th  s  transaction,  entered  into 
em  agreemen  with  the  Sellers  to  buy  the 
assets,  incluc  ing  vehicles,  and  business 
operations  ol  the  Sellers  and  to  take 
over  vehicle  eases.  KBU.S  is 
undertaking  his  transaction  under 
Kohlberg  Fui  d  IV,  which  closed  in  2001 
with  a  total  cipital  of  $576  million. 

KBUS  is  a  :  loncarrier  and  will  remain 
a  noncarrier  i  ifter  this  transaction. 
Applicant  pli  ins  to  consolidate  the 
assets  and  bu  siness  operations  of  the 
Sellers  into  t'  vo  entities:  A  leasing 
company  anc  CUSA,  LLC  (CUSA).  The 
leasing  comp  my  will  acquire  the 
vehicles  and  I^USA  will  conduct  carrier 
operations.  C  USA  has  applied  for 
twelve  operal  ing  authorities  from  the 
Federal  Moto  r  Carrier  Safety 
Administratiim  to  operate  as  a  motor 
contract  and  <  :ommon  carrier  of 
passengers  in  interstate  commerce,  in 
order  to  accoi  nmodate  the  twenty-foiu' 
operating  nar  les  under  which  CUSA 
intends  to  cairy  on  business.  The 
Federal  opera  ting  authorities  currently 
held  by  each  )f  the  Sellers  will,  upon 
consummatic  a.  be  surrendered. 

Under  49  L  .S.C.  14303(b),  the  Board 
must  approve  and  authorize  a 
transaction  fo  und  to  be  consistent  jvith 
the  public  int  jrest,  taking  into 
consideration  at  least:  (1)  The  effect  of 
the  transactio  a  on  the  adequacy  of 
transportatioi  to  the  public;  (2)  the  total 
fixed  charges  that  result;  and  (3)  the 
interest  of  affi  icted  carrier  employees. 

Applicant  1  as  submitted  information, 
as  required  b]  49  CFR  1182.2,  including 
information  to  demonstrate  that  the 
proposed  trar  saction  is  consistent  with 
the  public  int  jrest  under  49  U.S.C. 
14303(b).  Ap[ilicant  states  that  the 
proposed  trar  saction  will  not  reduce 
competitive  o  jtions,  adversely  impact 
fixed  charges,  or  adversely  impact  the 
interests  of  eri  iployees  of  companies 
whose  assets  ind  businesses  are  being 
acquired.  It  as  serts  that  granting  the 
application  w  ill  allow  CUSA  to  take 
advantage  of  ( conomies  of  scale  and 
substantial  benefits  offered  by 
Applicant,  including  interest  cost 
savings  and  r(  duced  operating  costs. 
Additional  in  brmation,  including  a 
copy  of  the  ap  plication,  may  be 
obtained  from  Applicant's 
representative . 

On  the  basi ;  of  the  application,  the 
Board  finds  tl  at  the  proposed 
transaction  is  consistent  with  the  public 
interest  and  s  lould  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  inal  decision  can  be  made 
on  the  record  is  developed,  a 
procedural  sc  ledule  will  be  adopted  to 
reconsider  th«  application.  See  49  CFR 


1182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
envfronment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  finance  transaction  is 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effective  on 
September  8,  2003,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, 
SW.,  Room  8214,  Washington,  DC 
20590;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530;  and  (3)  the  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  400  7th  Street, 
SW.,  Washington,  DC  20590. 

Decided:  July  17,  2003. 

By  the  Board,  Chairman  Nober. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  03-18745  Filed  7-22-03;  8:45  am] 

BILLING  CODE  491&-0&-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collections;  Comments  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  that  is  due  for  extension 
approval  by  the  Office  of  Management 
and  Budget.  The  Office  of  International 
Affairs  within  the  Department  of  the 
Treasury  is  soliciting  comments 
concerning  Treasury  International 
Capital  Form  S,  Purchases  and  Sales  of 
Long-term  Securities  by  Foreigners. 
DATES:  Written  comments  should  be 
received  on  or  before  September  22, 
2003  to  be  assurred  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 


Portfolio  hi  vestment  Data  Systems, 
Department  of  the  Treasury,  Room 
4410-1440NYA,  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220.  In 
view  of  possible  delays  in  mail  delivery, 
please  also  notify  Mr.  Wolkow  by  e-mail 
(dwight.wolkow@do.treas.gov),  FAX 
(202-622-1207)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury's  TIC  Forms  Web  page, 
http://www.treas.gov/tic/forms.htmI. 
Requests  for  additional  information 
should  be  directed  to  Mr.  Wolkow. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treasury  International  Capital 
Form  S,  Purchases  and  Sales  of  Long- 
term  Securities  by  Foreigners. 

OMB  Control  Number:  1505-0001. 

Abstract:  Form  S  is  part  of  the 
Treasury  International  Capital  (TIC) 
reporting  system,  which  is  required  by 
law  (22  U.S.C.  286f;  22  U.S.C.  3103;  E.O. 
10033;  31  CFR  128),  and  is  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movements.  Form  S  is  a  monthly  report 
used  to  cover  transactions  in  long-term 
marketable  securities  undertaken 
DIRECTLY  with  foreigners  by  banks, 
other  depository  institutions,  brokers, 
dealers,  undenvriting  groups  and  other 
individuals  and  institutions.  This 
information  is  necessary  for  compiling 
the  U.S.  balance  of  payments  accounts, 
for  calculating  the  U.S.  international 
investment  position,  and  for  formulating 
U.S.  international  financial  and 
monetary  policies. 

Current  Actions:  No  changes  to  the 
current  forms  and  instructions  are  being 
proposed. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Form  S  (1505-0001). 

Estimated  Number  of  Respondents: 
250. 

Estimated  Average  Time  Per 
Respondent:  about  5.6  hours  per 
respondent  per  filing. 

Estimated  Total  Annual  Burden 
Hours:  16,800  hours,  based  on  12 
reporting  periods  per  year. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record.  The 
public  is  mvited  to  submit  written 
comments  concerning:  (a)  Whether 
Form  S  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Office,  including  whether  the 
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information  will  have  practical  uses;  (b) 
the  accuracy  of  the  above  estimate  of  the 
biu-dens;  (c)  ways  to  enhance  the 
quality,  usefulness  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  reporting  and/ or  record 
keeping  bm-dens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  coUeetion 
of  the  data;  and  (e)  estimates  of  capital 
or  start-up  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dwight  Wolkow, 

Administrator,  International  Portfolio 

Investment  Data  Systems. 

[FR  Doc.  03-18639  Filed  7-22-03;  8:45  am] 

BtLUNG  CODE  4810-25-^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  International  Affairs;  Survey 
of  Foreign  Ownership  of  U.S. 
Securities  as  of  June  30,  2003 

AGENCY:  Departmental  Offices, 
Department  of  the  Treasury. 
ACTION:  Notice  of  reporting 
requirements. 

SUMMARY:  By  this  Notice,  the 
Department  of  the  Treasury  is  informing 
the  public  that  it  is  conducting  a 
mandatory  survey  of  foreign  ownership 
of  U.S.  securities  as  of  June  30,  2003. 
This  Notice  constitutes  legal  notification 


to  all  United  States  persons  (defined 
below)  who  meet  the  reporting 
requirements  set  forth  in  this  Notice  that 
they  must  respond  to,  and  comply  with, 
this  survey.  Additional  copies  of  the 
reporting  form  SHLA  and  instructions 
may  be  printed  from  the  Internet  at: 
h  ttp  ://www.  treas.gov/tic/forms.html 

Definition:  A  U.S.  person  is  any 
individual,  branch,  partnership, 
associated  group,  association,  estate, 
trust,  corporation,  or  other  organization 
(whether  or  not  organized  under  the 
laws  of  any  State),  and  any  government 
(including  a  foreign  government,  the 
United  States  Government,  a  state, 
provincial,  or  local  government,  and  any 
agency,  corporation,  financial 
institution,  or  other  entity  or 
instrumentality  thereof,  including  a 
government-sponsored  agency),  who 
resides  in  the  United  States  or  is  subject 
to  the  jmisdiction  of  the  United  States. 

Who  Must  Report:  The  following  U.S. 
persons  must  report  on  this  survey:  It  is 
expected  that  reporting  will  be  required 
only  from  those  who  filed  last  year 
Form  SHLA  entitled  Foreign-Residents' 
Holdings  of  U.S.  Securities,  Including 
Selected  Money  Market  Instruments  as 
of  Jime  28,  2002.  The  panel  for  this 
survey  is  based  upon  the  level  of  foreign 
holdings  of  U.S.  secm-ities  reported  on 
the  March  2000  benchmark  survey  of 
foreign  holdings  of  U.S.  securities  and 
will  consist  of  the  largest  reporters  on 
that  survey.  Entities  required  to  report 


will  be  contacted  individually  by  the 
Federal  Reserve  Bank  of  New  York. 
Entities  not  contacted  by  the  Federal 
Reserve  Bank  of  New  York  have  no 
reporting  responsibilities. 

What  to  Report:  This  report  will 
collect  information  on  foreign  resident 
holdings  of  U.S.  securities,  including 
equities,  short-term  debt  securities 
(including  selected  money  market 
instnunents),  and  long-term  debt 
securities. 

How  to  Report:  Copies  of  the  survey 
forms  and  instructions,  which  contain 
complete  information  on  reporting 
procedures  and  definitions,  can  be 
obtained  by  contacting  the  survey  staff 
of  the  Federal  Reserve  Bank  of  New 
York  at  (212)  720-6300,  e-mail: 
SHL.help@ny.frb.org.  The  mailing 
address  is:  Federal  Reserve  Bank  of  New 
York,  Statistics  Function,  4th  Floor,  33 
Liberty  Street,  New  York.  NY  10045- 
0001. 

When  to  Report:  Data  should  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  acting  as  fiscal  agent  for 
the  Department  of  the  Treasury,  by 
August  29,  2003. 

Dated;  July  11,2003. 
Dwight  Wolkow, 

Administrator,  International  Portfolio 

Investment  Data  Reporting  Systems. 

[FR  Doc.  03-18638  Filed  7-22-03;  8:45  am] 
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Part  n 

Department  of 
Homeland  Security 

Bureau  of  Customs  and  Border  Protection 

19  CFR  Parts  4,  103,  113  et  al. 

Required  Advance  Electronic  Presentation 

of  Cargo  Information;  Proposed  Rule 
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SUPPLEMENTARY  INFORMATION: 

Background 

Section  343(a}  of  the  Trade  Act  of 
2002  (Public  Law  107-210, 116  Stat. 
933,  enacted  on  August  6,  2002),  as 
amended  by  section  108  of  the  Maritime 
Transportation  Security  Act  of  2002 
(Public  Law  107-295,  116  Stat.  2064, 
enacted  on  November  25,  2002),  and 
codified  at  19  U.S.C.  2071  note,  requires 
that  the  Secretary  endeavor  to 
promulgate  final  regulations  not  later 
than  October  1.  2003,  that  provide  for 
the  mandatory  collection  of  electronic 
cargo  information  by  the  Customs 
Service  (now  part  of  the  Bureau  of 
Customs  and  Border  Protection  (CBP)), 
either  prior  to  the  arrival  of  the  cargo  in 
the  United  States  or  its  departure  from 
the  United  States  by  any  mode  of 
commercial  transportation  (sea,  air,  rail 
or  truck).  Under  section  343(a),  as 
amended,  the  information  required  must 
consist  of  that  information  about  the 
cargo  which  is  determined  to  be 
reasonably  necessary  to  enable  CBP  to 
identify  high-risk  shipments  so  as  to 
prevent  smuggling  and  ensure  cargo 
safety  and  security  pursuant  to  the  laws 
that  are  enforced  and  administered  by 
CBP. 

Consequently,  for  the  purposes  set 
forth  in  section  343(a),  as  amended,  and 
within  the  parameters  prescribed  in  the 
statute,  as  highlighted  below,  this 
document  proposes  to  amend  the 
Customs  Regulations  in  order  to  require 
the  advance  electronic  transmission  of 
information  pertaining  to  cargo  prior  to 
its  being  brought  into,  or  sent  fi-om,  the 
United  States. 

CBP  Authority  for  Issuance  of  Proposed 
Rule 

When  the  Trade  Act  of  2002  was 
enacted  (Public  Law  107-210;  August  6, 
2002),  CBP  was  part  of  the  Department 
of  the  Treasury  as  the  Customs  Service. 
Thereafter,  the  Homeland  Security  Act 
of  2002  was  enacted  (Public  Law  107- 
296;  November  25,  2002),  which  created 
the  Department  of  Homeland  Security 
(DHS).  Section  403  of  the  Homeland  ' 
Security  Act  (the  Act)  transferred  to  the 
newly  created  Department  the 
functions,  personnel,  assets,  and 
liabilities  of  the  Customs  Service, 
including  the  functions  of  the  Secretary 
of  the  Treasury  relating  thereto. 
Customs,  later  renamed  as  CBP,  thereby 
became  a  component  of  DHS. 


Furthermore,  the  Department  of  the 
Treasury  recently  issued  an  order 
(Treasury  Order  100-16,  dated  May  15, 
2003)  delegating  to  DHS  certain 
Customs  revenue  functions  that  were 
otherwise  retained  by  the  Treasury 
Department  under  sections  412  and  415 
of  the  Act.  In  accordance  with  the 
Homeland  Security  Act  and  this  transfer 
and  delegation  of  functions,  certain 
matters,  such  as  this  proposed  rule 
which  is  designed  to  ensure  cargo  safety 
and  security  rather  than  revenue 
assessment,  now  fall  solely  within  the 
jurisdiction  of  DHS. 

Therefore,  inasmuch  as  CBP  is  an 
integral  component  of  DHS,  and  in  view 
of  the  subject  functions  transferred/ 
delegated  in  this  regard  from  Treasury 
to  DHS,  this  proposed  regulation  is 
being  issued  by  CBP  with  the  approval 
of  DHS.  Nevertheless,  CBP  has  also 
coordinated  the  development  of  this 
proposed  rule  jointly  with  the  Treasury 
Department. 

Statutory  Factors  Governing 
Development  of  Regulations 

Under  section  343(a),  as  amended,  the 
requirement  to  provide  particular  cargo 
information  to  CBP  is  generally  to  be 
imposed  upon  the  party  likely  to  have 
direct  knowledge  of  the  required 
information.  However,  where  doing  so 
is  not  practicable,  CBP  in  the  proposed 
regulations  must  take  into  account  how 
the  party  on  whom  the  requirement  is 
imposed  acquires  the  necessary 
information  under  ordinary  commercial 
practices,  and  whether  and  how  this 
party  is  able  to  verify  the  information  it 
has  acquired.  Where  the  party  is  not 
reasonably  able  to  verify  the 
information,  the  proposed  regulations 
must  allow  the  party  to  submit  the 
information  on  the  basis  of  what  it 
reasonably  believes  to  be  true. 

Furthermore,  in  developing  the 
regulations,  CBP,  as  required,  has  taken 
into  consideration  the  remaining 
parameters  set  forth  in  the  statute, 
including: 

•  The  existence  of  competitive 
relationships  among  parties  upon  which 
the  information  collection  requirements 
are  imposed; 

•  Differences  among  cargo  carriers 
that  arise  from  varying  modes  of 
transportation,  different  commercial 
practices  and  operational 
characteristics,  and  the  technological 
capacity  to  collect  and  transmit 
information  electronically; 

•  The  need  for  interim  requirements 
to  reflect  the  technology  that  is  available 
at  the  time  of  promulgation  of  the 
regulations  for  purposes  of  the  parties 
transmitting,  and  CBP  receiving  and 
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analyzing,  electronic  information  in  a 
timely  fashion; 

•  That  the  use  of  information 
collected  piu-suant  to  these  regulations 
is  to  be  only  for  ensuring  cargo  safety 
and  security  and  preventing  smuggling 
and  not  for  determining  merchandise 
entry  or  for  any  other  commercial 
enforcement  purposes; 

•  The  protection  of  the  privacy  of 
business  proprietary  and  any  other 
confidential  cargo  information  that  CBP 
receives  under  these  regulations,  with 
the  exception  that  certain  manifest 
information  is  required  to  be  made^ 
available  for  public  disclosure  under  19 
U.S.C.  1431(c); 

•  Balancing  the  likely  impact  on  the 
flow  of  commerce  with  the  impact  on 
cargo  safety  and  security  in  determining 
the  timing  for  transmittal  of  required 
information; 

•  Where  practicable,  avoiding 
requirements  in  the  regulations  that  are 
redundant  with  one  another  or  with 
requirements  under  other  provisions  of 
law;  and 

•  The  need,  where  appropriate,  for 
different  transition  periods  for  different 
classes  of  affected  parties  to  comply 
with  the  electronic  filing  requirements 
in  the  regulations. 

Additionally,  the  statute  requires  that 
a  broad  range  of  parties,  including 
importers,  exporters,  carriers,  customs 
brokers,  and  freight  forwarders,  among 
other  interested  parties,  likely  to  be 
affected  by  the  regulations,  be  consulted 
and  their  comments  obtained  and 
evaluated  as  a  prelude  to  the 
development  and  promulgation  of  the 
regulations.  In  furtherance  of  this,  by  a 
notice  published  in  the  Federal  Register 
(67  FR  70706)  on  November  26,  2002, 
the  United  States  Customs  Service, 
which  is  now  merged  into  CBP, 
announced  a  series  of  public  meetings 
in  accordance  with  section  343(a)  to 
assist  in  the  formulation  of  these 
proposed  regulations.  The  meetings 
were  also  announced  on  the  Customs 
Web  site. 

Separate  meetings  were  scheduled 
and  held  to  address  specific  issues 
related  to  the  advance  electronic 
presentation  of  information  prior  to  the 
arrival  or  departure  of  air  cargo  (January 
14,  2003),  truck  cargo  (January  16, 
2003),  rail  cargo  (January  21,  2003)  and 
sea  cargo  (January  23,  2003). 
"Strawman"  proposals  were  offered  by 
Customs  at  the  meetings  and  were  made 
available  on  the  Customs  Web  site.  In 
the  meetings,  members  of  the  importing 
and  exporting  community  made  mcuiy 
significant  observations,  insights,  and 
suggestions  as  to  what  CBP  should 
consider  and  how  CBP  should  proceed 
in  composing  the  proposed  regulations. 


Also,  at  the  meetings  and  on  the 
Customs  Web  site,  suggestions  and 
comments  were  solicited  from  the 
public.  The  CBP  received  numerous 
submissions  via  e-mail  which  similarly 
provided  valuable  insights  and 
recommendations  regarding  the 
development  of  the  proposed  rule. 

Moreover,  an  extensive  niunber  of 
meetings  were  held  with  workgroups  of 
the  subcommittee  on  advance  cargo 
information  requirements  of  the 
Treasury  Advisory  Committee  on  the 
Commercial  Operations  of  the  U.S. 
Customs  Service  (COAC),  which  greatly 
assisted  CBP  in  its  development  of  these 
proposed  regulations.  Indeed,  much  of 
the  input  and  recommendations  from 
those  members  of  the  trade  who 
participated  in  the  public  meetings,  the 
various  workgroups  of  the  COAC 
subcommittee,  as  well  as  the  views 
expressed  in  the  many  e-mail 
submissions  in  this  matter,  are  reflected 
in  these  proposed  regulations. 

In  this  regard,  what  follows  is  a 
review  of,  and  CBP's  response  to,  the 
most  salient  issues  and 
recommendations  that  were  presented 
pursuant  to  this  consultation  process, 
along  with  an  overview  of  the  proposed 
programs  for  advance  information  filing 
for  cargo  destined  to,  or  departing  from, 
the  United  States  by  vessel,  air,  rail  or 
truck. 

Public  Comments;  General 

Costs  of  Automation;  Economic 
Analysis 

Comment 

Any  implementing  regulations 
compelling  the  advance  presentation  to 
CBP  of  electronic  information  for  cargo 
destined  to  the  United  States,  under 
section  343(a),  as  amended,  would 
impose  substantial  automation  costs  on 
the  carrier  frade.  The  CBP  should 
conduct  an  economic  impact  analysis  to 
this  effect. 

CBP  Response 

As  is  set  forth  below,  there  are 
electronic  data  transmission  systems 
already  in  place  in  many  of  the  modes. 
When  coupled  with  the  fact  that  much 
of  the  trade  already  uses  these  systems, 
it  does  not  appear  that  requiring 
advance  electronic  cargo  information 
would  impose  substantial  costs  on  the 
trade. 

Nevertheless,  Customs  and  Border 
Protection  (CBP)  has  conducted  an 
economic  analysis  to  determine  .whether 
the  proposed  rule  is  an  "economically 
significant  regulator^'  action"  under 
Executive  Order  12866  and  whether  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 


seq.)  would  apply  to  this  rulemaking.  It 
has  been  determined,  as  a  result  of  the 
initial  analysis  conducted,  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
imder  the  RFA.  This  economic  analysis 
is  attached  as  an  Appendix  to  this 
document.  For  the  reasons  set  forth  in 
the  analysis,  the  agency  does  not  make 
a  certification  at  this  time  with  regard  to 
the  regulatory  requirements  of  5  U.S.C. 
603  and  604.  Comments  are  specifically 
requested  as  to  the  impact  of  the 
proposed  rule  on  small  entities. 

This  rule  is  a  "significant  regulatory 
action"  under  Executive  Order  (E.O.) 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  that  E.O.  However,  it  is 
our  preliminary  determination  that  the 
proposed  rule  would  not  result  in  an 
"economically  significant  regulatory 
action"  under  E.O.  12866,  as  regards  the 
impact  on  the  national  economy. 

Protection  of  Confidential  Information 
Presented  to  CBP 

Comment 

Cargo  manifest  data  collected  by  CBP 
under  section  343(a),  as  amended, 
should  be  kept  confidential  by  the 
agency  and  not  be  released  to  the 
public. 

CBP  Response 

§ection  343(a)(3)(G),  as  amended, 
expressly  requires  that  CBP  in  its 
implementing  regulations  protect  the 
privacy  of  any  business  proprietary  and 
any  other  confidential  cargo  information 
that  is  furnished  to  CBP  in  accordance 
with  section  343(a),  except  for  any 
manifest  information  that  is  collected 
pursuant  to  section  431,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1431),  and 
required  to  be  available  for  public 
disclosure  pursuant  to  section  1431(c). 
It  is  emphasized  in  this  connection  that 
the  application  of  section  1431(c)  has 
been  effectively  limited  only  to  vessel 
cargo  manifest  information  (§  103.31, 
Customs  Regulations  (19  CFR  103.31)). 

As  thus  mandated  by  the  law,  CBP 
intends  to  accord  full  protection  to  the 
privacy  of  air,  rail,  or  truck  cargo 
information  that  is  collected  under 
section  343(a),  as  amended;  to  this 
effect,  CBP  has  included  in  this 
document  a  proposed  amendment  to 
part  103,  Customs  Regulations  (19  CFR 
part  103)  (see  proposed  §  103.31a)). 

Information  Technology;  Interface  With 
Other  Government  Agencies 

Comment 

The  regulations  should  avoid 
redundancy  requirements  with  those  of 
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requirements,  these  agencies  may  have 
different  information  needs  to 
accomplish  their  different  statutory' 
mandates.  For  example,  some  of  the 
information  requirements  in  section  307 
of  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  to  address  food 
safety  and  security  assessments,  are 
different  from  those  required  by  CBP.  In 
some  instances,  the  time  needed  by 
other  agencies  to  receive,  review,  and 
respond  to  this  information  to 
accomplish  their  statutory  mission  may 
be  different  from  the  time  required  by 
CBP  to  assess  and  respond  to, 
information  needed  to  achieve  CBP's 
statutory  mission.  To  the  extent 
possible,  CBP  will  work  with  other 
interested  agencies  to  share  the 
information  collected  under  section 
343(a),  as  amended,  with  other  Federal 
agencies. 

Postal  Shipments 

Comment 

The  advance  cargo  information 
provisions  for  incoming  cargo  should 
apply  to  air/vessel  shipments  through 
the  United  States  Postal  Service  (USPS). 

CBP  Response 

As  prescribed  in  section  343(a)(3)(K), 
as  amended,  CBP  has  the  authority,  in 
consultation  with  the  Postmaster 
General,  to  require  advance  cargo 
information  for  shipments  by  the  USPS. 
The  CBP  still  has  this  issue  under 
consideration.  Should  a  determination 
be  made  to  extend  the  advance 
electronic  cargo  information  mandate  to 
USPS  shipments,  such  postal  shipmentg^ 
would  be  the  subject  of  a  separate  notice 
of  proposed  rulemaking. 

Overview;  Electronic  Filing;  Shipper  on 
Master/House  Bills 

Pursuant  to  section  343(a)(1),  as 
amended,  cargo  information  for  required 
inbound  and  outbound  shipments  must 
be  transmitted  to  CBP  by  means  of  a 
CBP-approved  electronic  data 
interchange  system.  In  this  document, 
CBP  is  proposing  that  cargo  information 
be  transmitted  or  presented  through 
existing  CBP-approved  data  systems.  As 
is  further  elucidated  infra,  for  each 
incoming  mode  and  for  all  outbound 
modes,  these  existing  data  systems  are 
as  follows: 

Outbound,  all  modes:  Automated 
Export  System  (AES); 

Inbound  vessels:  Vessel  Automated 
Manifest  System  (Vessel  AMS); 

Inbound  aircraft:  Air  Automated 
Manifest  System  (Air  AMS); 

Inbound  rail:  Rail  Automated 
Manifest  System  (Rail  AMS); 


Inbound  truck:  Free  And  Seciue 
Trade  System  (FAST);  Pre- Arrival 
Processing  System  (PAPS)  (which 
employs  the  Automated  Broker  Interface 
(ABI));  Border  Release  Advanced 
Screening  and  Selectivity  program 
(BRASS,  modified  as  appropriate);  and 
Customs  Automated  Forms  Entry 
System  (CAFES)  or  ABI  in-bond 
reporting. 

In  this  latter  regard,  and  to  the 
additional  extent  that  future  approved 
automated  data  systems  iare  to  be 
implemented,  CBP,  either  generally  or 
on  a  port-by-port  basis,  as  applicable, 
will  give  advance  notice  of  the  effective 
date  of  implementation  of  the  specific 
system  at  particular  port(s)  of  arrival  by 
publishing  a  notice  to  this  effect  in  the 
Federal  Register. 

Master  Bills/House  Bills 

Generally  speaking,  a  master  bill  of 
lading  refers  to  the  bill  of  lading  that  is 
generated  by  the  incoming  carrier 
covering  a  consolidated  shipment.  A 
consolidated  shipment  would  consist  of 
a  number  of  separate  shipments  that 
have  been  received  and  consolidated 
into  one  shipment  by  a  party  such  as  a 
fi-eight  forwarder  or  a  Non  Vessel 
Operating  Common  Carrier  (NVOCC)  for 
delivery  as  a  single  shipment  to  the 
incoming  carrier.  The  consolidated 
shipment,  as  noted,  would  be  covered 
under  the  incoming  carrier's  master  bill; 
and  this  master  bill  could  reflect  the 
name  of  the  freight  forwarder,  the 
NVOCC  or  other  such  party  as  being  the 
shipper  (of  the  consolidated  shipment). 
However,  each  of  the  shipments  thus 
consolidated  would  be  covered  by  what 
is  referred  to  as  a  house  bill.  The  house 
bill  for  each  individual  shipment  in  the 
consolidated  shipment  would  reference 
the  name  of  the  actual  shipper  (which 
would  be  the  actual  foreign  owner  and 
exporter  of  the  cargo  to  the  United 
States).  As  will  be  seen  from  the  data 
elements  as  proposed  in  this 
rulemaking,  it  is  this  latter  information 
as  to  the  identity  of  the  actual  shipper 
from  the  relevant  house  bill  that  CBP  is 
seeking  for  targeting  purposes. 

Public  Comments;  Vessel  Cargo 
Destined  to  the  United  States 

Summary  of  Principal  Comments 

Most  of  the  comments  received 
concerning  the  advance  information 
reporting  requirements  for  incoming 
vessel  cargo  evidenced  an  intent  to 
revisit  the  "24-hoiu'  rule"  that  was 
issued  and  became  effective  last  year 
(T.D.  02-62,  67  FR  66318;  October  31, 
2002). 

In  brief,  it  was  principally  requested 
that  advance  cargo  information  filing  by 
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Non  Vessel  Operating  Common  Carriers 
(NVOCCs)  be  eliminated,  due  to  a 
number  of  operational  problems 
experienced  by  incoming  carriers,  that 
have  resulted  from  limitations  said  to  be 
inherent  in  the  Vessel  Automated 
Manifest  System  (AMS)  when  NVOCCs, 
as  opposed  to  the  vessel  carriers, 
transmit  shipment  information  to  CBP; 
at  the  same  time,  though,  it  was 
advocated  that  importers  should  be 
permitted,  at  their  discretion,  to  file 
through  AMS  certain  information  that 
would  likely  best  be  known  to  them  as 
to  the  identification  and  nature  of  the 
incoming  cargo.  Also,  it  was  asked  that 
definitions  be  added  to  the  regulations 
regarding  those  data  elements  pertaining 
to  shipper  and  consignee  information. 
In  addition,  it  was  asked  that 
Department  of  Defense-contracted 
conveyances  be  exempted  from  the  24- 
hour  rule. 

CBP  Response 

In  sum,  CBP  stands  by  the  24-hour 
rule  for  incoming  vessel  cargo  and  does 
not  contemplate  any  major  change  to  it 
under  this  rulemaking,  with  one 
exception:  to  introduce  the  mandate  that 
vessel  carriers  file  their  advance  cargo 
manifest  information  with  CBP 
electronically. 

As  explained  in  the  final  rule  (67  FR 
at  66319),  the  24-hour  pre-lading 
requirement  for  incoming  vessel  cargo, 
especially  containerized  vessel  cargo,  is 
tied  inextricably  to  the  Container- 
Security  Initiative  (CSI).  CSI  was 
developed  to  secure  an  indispensable, 
but  vulnerable,  link  in  the  chain  of 
global  trade:  containerized  shipping. 
Annually,  more  than  6  million  cargo 
containers  are  off  loaded  at  U.S. 
seaports.  A  core  element  of  CSI  is  to  pre- 
screen  such  containers  at  the  port  of 
departure  before  they  are  shipped.  To 
enable  this  pre-screening  to  be  done 
fully  and  effectively,  it  is  essential  that 
the  required  advance  cargo  declaration 
information  be  presented  to  CBP  at  least 
24  hours  prior  to  lading  the  cargo 
aboard  the  vessel  at  the  foreign  port. 

With  the  implementation  of  CSI  and 
the  24-hour  rule,  CBP  has  been  able  to 
identify  shipments  that  have  posed 
potential  threats;  and  security-related 
seizures  of  problematic  shipments  have 
occurred.  In  short,  these  programs — CSI 
coupled  with  the  24-hour  rule — have 
become  a  critical  bulwark  against 
threats  to  the  safety  and  security  of 
United  States  seaports,  trade,  industry, 
and  the  country. 

Non  Vessel  Operating  Common  Carriers 
(NVOCCs) 

In  consideration  of  the  competitive 
relationships  that  exist  in  the 


international  freight  forwarding  field, 
those  NVOCCs  that  seek  to  file  required 
business  proprietary  and  other 
confidential  cargo  information  for  their 
incoming  shipments  directly  with  CBP 
-should  be  allowed  to  do  so,  rather  than 
having  to  furnish  such  information  to 
vessel  carriers  for  electronic 
presentation  to  CBP.  The  CBP  is 
confident  that  operational  issues  that 
have  arisen  in  relation  to  the 
implementation  of  the  24-hour  ride  will 
over  time  be  satisfactorily  addressed; 
toward  this  end,  CBP  will  continue  to  be 
available  to  assist  the  trade  in  resolving 
such  issues. 

There  is  no  consensus  in  the  trade 
community  as  to  whether  importers 
should  provide  sea  cargo  data  to  CBP.    ^ 
When  this  split  is  coupled  with  the 
current  design  and  functionality  of  the 
AMS  system,  CBP  finds  that  allowing 
importers,  at  their  discretion,  to 
participate  in  advance  electronic  filing 
through  the  system  would  at  this  time 
be  neither  advisable  nor  practicable. 

Government  Vessels 

Government  vessels  falling  within  the 
purview  of  §  4.5(a),  Customs 
Regulations  (19  CFR  4.5(a)),  are  exempt 
from  the  requirement  to  make  entry, 
and,  as  such,  they  would  already  be 
exempt  from  having  to  comply  with 
advance  cargo  declaration  reporting 
under  the  24-hour  rule  (see  19  CFR 
4.7(a),  (b)(2)).  For  purposes  of  enlarging 
upon  those  vessels  that  would  be 
subject  to  such  exemptions,  it  is  noted 
that  by  a  separate,  interim  rule,  CBP  will 
expand  the  definition  of  government 
vessels. 

Data  Elements — Shipper,  Consignee; 
Date  and  Time  of  Departure 

With  reference  to  the  identity  of  the 
shipper,  at  the  master  bill  level,  for 
consolidated  shipments,  the  identity  of 
the  Non  Vessel  Operating  Common 
Carrier  (NVOCC),  freight  forwarder, 
container  station  or  other  carrier  would 
be  sufficient.  For  non-consolidated 
shipments,  and  for  each  house  bill  in  a 
consolidated  shipment,  the  identity  of 
the  actual  shipper  (who  is  both  the 
owner  and  the  exporter)  of  the  cargo 
from  the  foreign  country  would  be 
needed.  To  elaborate,  the  foreign  owner 
of  the  goods  just  before  they  are 
delivered  for  export,  and  who  initially 
consigns  and  ships  them  from  the 
foreign  country,  is  the  party  who 
ultimately  decides  that  the  goods  are  to 
be  disposed  of  in  another  country,  such 
as  the  United  States.  The  foreign 
shipper  and  owner  of  the  goods  is, 
therefore,  the  exporter,  because  this  is 
the  party  initially  responsible  for 
causing  the  export.  Section 


4.7a(c)(4)(viii),  Customs  Regulations  (19 
CFR  4.7a(c)(4){viii)),  would  be  revised  to 
include  the  additional  meaning  of  this 
data  element. 

In  addition,  with  reference  to  the 
identity  of  the  consignee,  for 
consolidated  shipments,  at  the  master 
bill  level,  the  identity  of  the  NVOCC, 
freight  forwarder,  container  station  or 
other  carrier  would  be  sufficient. 
However,  parties  identified  as 
"consolidators."  even  though  they  may 
also  be  NVOCCs,  may  not  participate  in 
Vessel  AMS. 

For  non-consolidated  shipments,  and 
for  each  house  bill  in  a  consolidated 
shipment,  the  consignee  would  be  the 
party  to  whom  the  cargo  would  be 
delivered  in  the  United  States,  with  the 
exception  of  "FROB"  (Foreign  Cargo 
Remaining  On  Board).  If  the  name  of  the 
consignee,  as  described,  is  available,  the 
carrier  must  disclose  this  information. 
However,  where  cargo  is  shipped  "to 
the  order  of  (a  named  party],"  which  is 
a  common  business  practice,  the  carrier 
must  report  this  named  "to  order"  party 
as  the  consignee  in  the  advance  cargo 
information  submission;  and,  if  there  is 
any  other  commercial  party  listed  in  the 
bill  of  lading  for  delivery  or  contact 
purposes,  the  carrier  must  also  report 
this  other  commercial  party's  identity 
and  contact  information  (address/phone 
number)  in  the  "Notify  Party"  field  of 
the  advance  electronic  data 
transmission  to  CBP,  to  the  extent  that 
the  CBP-approved  electronic  data 
interchange  system  is  capable  of 
receiving  this  data.  Section  4.7a(c)(4)(ix) 
would  be  revised  to  include  the  added 
meaning  of  this  data  element. 

Also,  §  4.7a(c)(4)  would  further  be 
amended  to  require  the  date  and  time  of 
the  departure  of  the  vessel  from  foreign, 
as  reflected  in  the  vessel  log. 

Overview;  Vessel  Cargo  Destined  to  the 
United  States 

Electronic  Filing  Mandate 

Under  this  proposed  rule,  in  principal 
part,  the  24-hour  rule  would  be 
amended  to  provide  that  vessel  carriers 
must  present  their  cargo  declarations  to 
CBP  by  means  of  a  CBP-approved 
electronic  data  interchange  system,  24 
hours  before  lading  the  cargo  aboard  the 
vessel  in  the  foreign  port. 

Transition/Timetable  for  Compliance 
With  Electronic  Filing  Mandate 

Within  90  days  of  the  publication  of 
this  advance  electronic  cargo 
information  requirement  as  a  final  rule 
in  the  Federal  Register,  all  ocean 
carriers,  and  NVOCCs  choosing  to 
participate,  must  be  automated  on  the 
Vessel  AMS  system  at  all  ports  of  entry 
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CBP  Response 

The  time  franes  in  the  "strawman" 
proposal  were  put  forth  only  for 
purposes  of  sti  mulating  a  dialogue  with 
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development  c  f  an  appropriate  time 
frame  for  the  e  ectronic  submission  of 
information  fo  ■  inbound  air  cargo.  This 
issue  is  centra!  to  the  implementation  of 
section  343(a)  pf  the  Trade  Act  of  2002, 
as  amended. 

Accordingly,  after  considering  the 
feedback  recei  ^ed  from  the  importing 
trade  in  response  to  the  "strawman," 
CBP  is  proposj  ng  in  this  rulemaking  that 
information  fo  •  inbound  air  cargo  be 
electronically  presented  no  later  than 
the  time  of  dej  artiu-e  of  the  aircraft  for 
the  United  Sta  es  (no  later  than  the  time 
that  wheels  ar(  i  up  on  the  aircraft,  and 
it  is  en  route  d  irectly  to  the  United 
States),  in  the  i:ase  of  aircraft  departing 
for  the  United  States  from  any  foreign 
port  or  place  in  North  America,  which 
includes  locati  ons  in  Mexico,  Central 
America,  Sout  i  America  (from  north  of 
the  Equator  only),  the  Caribbean,  and 
Bermuda.  For  lircraft  departing  for  the 
United  States  :  rom  any  other  foreign 
area,  informatj  on  for  the  inbound  air 
cargo  would  b  s  required  to  be 


electronically  presented  to  CBP  no  later 
than  4  hours  prior  to  the  arrival  of  the 
aircraft  at  the  first  port  of  arrival  in  the 
United  States. 

At  present,  CBP  believes  that  these 
time  frames  (no  later  than  "wheels-up" 
or  4  hours  prior  to  arrival,  as  applicable) 
should  enable  CBP  to  properly  conduct 
a  risk  assessment  for  incoming  air  cargo 
and,  if  foimd  advisable,  to  make 
preparations  to  hold  the  cargo  for 
further  information  or  for  examination, 
as  required  to  ensure  cargo  safety  and 
security  under  section  343(a),  as 
amended.  At  the  same  time,  CBP  has 
determined  that  the'se  time  frames 
should  realistically  accommodate  the 
concerns  of  the  trade,  and  should  not 
disrupt  the  flow  of  commerce.  Indeed, 
an  important  reason  for  the  different 
time  frames  proposed  is  the  need  to 
obviate  disruptions  in  the  flow  of 
commerce;  given  this  consideration,  the 
effect  on  "just-in-time"  ("JIT")  delivery 
systems  should  be  nonexistent. 

The  time  frames  proposed  for 
submitting  electronic  information  to 
CBP  for  inbound  air  cargo  would  thus 
be  consistent  for  all  air  cargo  shipments 
regardless  of  the  type  of  operator  or  the 
nature  of  the  cargo;  the  time  frames 
would  differ  based  only  upon  the 
foreign  area  from  which  the  incoming 
air  carrier  was  departing  for  the  United 
States. 

Parties  Required/Eligible  To  Participate 
in  Advance  Cargo  Information  Filing 

Comment 

It  was  asked  whether  freight 
forwarders  to  the  United  States  would 
be  required  to  participate  in  advance 
cargo  information  filing.  In  the 
alternative,  it  was  requested  that 
advance  electronic  shipment 
information  be  supplied  to  CBP  by  the 
foreign  shipper  (the  exporter  to  the 
United  States)  or  by  the  U.S.  importer. 
In  addition,  it  was  recommended  that 
freight  deconsolidators  (Container 
Freight  Stations)  be  allowed  to  transmit 
in-bond  information  electronically  to 
CBP  at  the  house  air  waybill  level.  In 
this  overall  context,  it  was  further 
mentioned  that  CBP  would  need  to 
specify  what  type  of  bond  would  be 
required  for  any  non-carrier  commercial 
participants  in  advance  electronic  cargo 
information  filing  under  section  343(a), 
as  amended.  Also,  two  commenters 
urged  that  cargo  information  be 
supplied  to  CBP  by  the  foreign  country 
(government). 

It  was  also  generally  stated  that  some 
parties  in  the  air  enviroiunent  would 
simply  be  unable  to  comply  with  the 
advance  electronic  cargo  information 
requirements.  In  any  case,  it  was 


asserted  that  any  liability  for  the 
accuracy  of  the  information  that  a  party 
presented  to  CBP  should  fall  upon  the 
entity  that  supplied  the  information  to 
the  presenting  party. 

CBP  Response 

Inbound  air  carriers  that  are  otherwise 
required  to  make  entry  under  §  122.41, 
Customs  Regulations  (19  CFR  122.41), 
would  be  required  to  file  advance  cargo 
information  electronically  with  CBP. 
The  existing  automated  air  cargo 
manifest  system  (the  Air  Automated 
Manifest  System  (Air  AMS))  was 
originally  designed  and  structtured  to 
receive  electronic  data  directly  from  the 
incoming  air  carrier. 

Nevertheless,  in  addition  to  the 
incoming  air  carrier's  mandatory 
participation  in  presenting  advance 
electronic  air  cargo  information,  CBP 
has  concluded  that  one  of  a  number  of 
other  parties  would  be  able  to 
voluntarily  present  to  CBP  a  part  of  the 
electronic  information  required  for  the 
inbound  air  cargo.  These  parties  could 
consist  of  one  of  the  following: 

(1)  An  ABI  (Automated  Broker 
Interface)  filer  as  identified  by  its  ABI 
filer  code  (this  entity  could  be  either  the 
importer  of  the  cargo  or  the  importer's 
authorized  Customs  broker); 

(2)  A  Container  Freight  Station/ 
deconsolidator  as  identified  by  its 
FIRMS  (Facilities  Information  and 
Resources  Management  System)  code; 

(3)  Ai^  Express  Consignment  Carrier 
Facility  likewise  identified  by  its  FIRMS 
code;  or 

(4)  Any  air  carrier  as  identified  by  its 
LATA  (International  Air  Transport 
Authority)  code,  that  arranged  to  have 
the  incoming  air  carrier  transport  cargo 
to  the  United  States. 

Unlike  Vessel  AMS,  as  explained 
above,  and  Rail  AMS,  as  discussed 
below.  Air  AMS  has  the  existing  design 
capabilities  and  functionality  to,  and  in 
fact  akeady  does,  accept  information 
from  parties  other  than  the  importing 
carrier  for  inward  cargo  shipments.  The 
CBP  expects  to  make  this  capability  to 
supply  data  available  to  a  wider  group 
of  trade  members,  as  appropriate,  and  to 
make  any  systems  modifications 
necessary  to  accommodate  possible 
variations  in  the  order  in  which  data 
might  be  received. 

Hence,  along  with  the  incoming  air 
carrier  for  whom  participation  in  Air 
AMS  is  compulsory,  any  one  of  the 
foregoing  parties  could  elect  to  supply 
certain  data  for  air  cargo  to  CBP, 
provided  that  the  party  established  the 
commimication  protocol  required  by 
CBP  for  properly  presenting  electronic 
data  through  the  system,  and  provided 
further  that  the  party,  other  than  an 
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importer  or  broker,  was  in  possession  of 
a  Customs  international  carrier  bond 
containing  all  the  necessary  provisions 
of  19  CFR  113.64. 

Hovyever,  in  the  case  of  cargo 
shipments  transported  under  a 
consolidated  master  air  waybill,  only 
one  party  could  supply  information  for 
all  such  cargo  so  shipped. 

It  is  observed  that  the  importer  or  its 
authorized  agent  would  be  the  party  in 
the  United  States  most  likely  to  have 
direct  knowledge  as  to  particular 
information  about  the  nature  and 
destination  of  the  cargo.  Secondly,  a 
facility,  such  as  a  Consolidator  or  an 
Express  Consignment  Carrier,  that 
handled  the  shipment  and/or  arranged 
for  its  delivery  to  the  incoming  carrier, 
would  also  have  access  to  particular 
information  about  the  cargo,  more  so 
than  the  incoming  carrier.  Generally 
speaking,  for  consolidated  shipments, 
information  in  the  direct  possession  of 
such  a  facility  would  consist  of  data 
from  its  house  air  waybill(s)  that  would 
not  be  directly  known  by  the  incoming 
carrier. 

Thus,  in  recognition  of  possible 
competitive  relationships  that  a  party 
such  as  a  container  freight  station, 
freight  forwarder,  or  express 
consignment  or  other  carrier,  might 
have  with  the  incoming  air  carrier,  such 
party  would  have  the  opportunity,  if  it 
so  elected,  to  present  the  required 
information  directly  to  CBP,  as  opposed 
to  having  to  present  this  information  to 
the  inward  air  carrier  or  a  service 
provider  who  would,  on  its  behalf, 
transmit  this  information  for  the  cargo 
to  CBP. 

In  any  event,  it  would  not  be  realistic 
or  feasible  to  seek  to  obligate  a  foreign 
country  (government)  to  transmit 
advance  cargo  information  for 
commercial  cargo  sent  from  that  country 
to  the  United  States;  and  it  is  submitted 
in  this  connection  that  section 
343(a)(3)(B),  as  amended,  clearly 
envisages  the  electronic  filing  of  cargo 
information  by  appropriate  commercial 
or  business  entities,  rather  than  foreign 
governments. 

Since  the  party  from  whom  electronic 
air  cargo  information  would  be  required 
might  not  necessarily,  in  all  situations, 
be  the  party  with  direct  knowledge  of 
that  information,  CBP  would  take  into 
consideration  how,  in  accordance  with 
ordinary  conunercial  practices,  the 
electronic  filer  acquired  such 
information,  and  whether  and  how  the 
filer  was  able  to  verify  this  information. 
Where  the  party  electronically 
presenting  the  cargo  information  to  CBP 
was  not  reasonably  able  to  verify  such 
information,  CBP  would  permit  the 
party  to  electronically  present  the 


information  on  the  basis  of  what  the 
party  reasonably  believed  to  be  true. 

Comment 

There  should  be  an  exemption  from 
the  advance  cargo  filing  reqiiirements 
for  aircraft  that  are  owned  or  leased  by 
the  Department  of  Defense. 

CBP  Response 

Aircraft,  including  public  aircraft  as 
defined  in  19  CFR  122. l(i),  that  are 
exempt  from  entry  under  19  CFR  122.41 
would  be  exempt  from  advance  cargo 
information  filing  under  this  proposed 
rule.  It  is  noted  that  by  a  separate, 
interim  rule,  CBP  will  expand  upon 
those  aircraft  that  are  subject  to  such  an 
exemption  from  entry. 

Comment 

Participants  in  the  Customs-Trade 
Partnership  Against  Terrorism  (C- 
TPAT),  and  related  parties,  should  be 
excluded  from  the  advance  cargo 
information  requir^ent  or  should  be 
subject  to  a  reduced  time  frame  within 
which  the  advance  cargo  information 
must  be  transmitted. 

CBP  Response 

The  CBP  disagrees  with  this 
suggestion.  However,  participation  in 
C-TPAT  would  be  considered  as  one 
factor  in  targeting  whether  cargo  needed 
to  be  held  upon  arrival  pending  the 
receipt  of  further  information  or  for 
examination.  Such  additional 
information,  if  required,  would  have  to 
be  made  available  at  the  port  of  arrival. 

Required  Cargo  Information; 
Availability/Correction  of  Data 
Transmitted 

Comment 

For  freight  forwarders  that  might 
participate  in  the  advance  electronic 
filing  of  cargo  information,  it  was  asked 
what  information  they  would 
specifically  be  required  to  transmit  to 
CBP. 

CBP  Response 

The  specific  data  elements  that  would 
be  required  from  a  participating  party 
are  enumerated  below  under  the 
heading  "Overview;  Air  Cargo  Destined 
to  the  United  States"  (see  "Additional 
Data  Elements  from  Incoming  Carriers; 
Other  Participants");  and  these  data 
elements  are  also  set  forth  in  proposed 
§  122.48a(d).  A  freight  forwarder  could 
be  included  among  those  parties  that 
could  participate  voluntarily  in 
electronic  cargo  information  filing, 
provided  that  the  freight  forwarder  was 
either  an  ABI  filer,  a  Container  Freight 
Station/deconsolidator  or  an  Express 
Consignment  Carrier  Facility;  that  it  had 


posted  a  Customs  international  carrier 
bond  containing  all  necessary 
provisions  of  19  CFR  113.64;  and  that  it 
had  established  the  communication 
protocol  required  by  CBP  for  properly 
presenting  electronic  data  through  the 
system. 

Comment 

The  CBP  should  clearly  define  the 
meaning  of  those  data  elements  which 
must  be  presented  for  inbound  air  cargo. 

CBP  Response 

The  CBP  believes  that  the  proposed 
data  elements  to  be  required  in  advance 
for  incoming  air  cargo  are  fairly  well 
known;  however,  a  number  of  the  data 
elements  set  out  in  the  proposed 
regulations  are  accompanied  by  detailed 
explanations  as  to  their  meaning. 
Should  it  be  called  for,  CBP  will  include 
additional  definitions  for  those  elements 
about  which  the  importing  air 
community  might  prefer  greater 
elucidation. 

Therefore,  CBP  requests  comments  in 
response  to  this  proposed  rule 
especially  concerning  those  data 
elements  contained  in  proposed 
§  122.48a(d)  for  which  the  importing  air 
cormnunity  seeks  additional  guidance. 

Comment 

Most  of  the  necessary  data  for 
incoming  cargo  would  not  necessarily 
be  available  prior  to  its  lading  aboard 
the  aircraft.  Moreover,  the  line-item 
Harmonized  Tariff  Schedule  (HTS) 
number  for  air  cargo  would  not  be 
available  prior  to  the  departure  of  the 
aircraft.  The  air  carrier  would  not 
always  have  information  for  cargo  at  the 
house  air  waybill  level;  and  CBP  should 
allow  in-transit  consolidations  to  be 
reported  at  the  master  air  waybill  level. 
Also,  CBP  should  permit  an  air  carrier 
to  submit  electronic  cargo  data  for 
shipments  brought  in  by  truck. 

CBP  Response 

Because  CBP  proposes  to  require 
advance  cargo  information  for  incoming 
aircraft  either  no  later  than  the  time  of 
"wheels-up"  or  no  later  than  4  hours 
prior  to  arrival  in  the  United  States,  as 
applicable  (and  not  prior  to  the  foreign 
lading  of  the  cargo  aboard  the  aircraft), 
the  commenters'  concerns  as  to  the 
availability  of  the  necessar>'  data  for  the 
cargo  prior  to  foreign  lading  are 
addressed. 

Nevertheless,  concerning  the  possible 
unavailability  of  the  6-digit  HTS 
number  for  the  cargo  prior  to  foreign 
departure,  it  is  emphasized  that  either  a 
precise  description  of  the  cargo  or  its 
HTS  6-digit  tariff  subheading  would  be 
sufficient.  In  any  case,  under  the 


43580 


Federal  Register/ Vol.  68.  No.  141 /Wednesday,  July  23,  2003 /Proposed  Rules 


cai  rier 


proposal,  as 
item  HTS 
essentially  not 
departure  of 
States. 

As  to  the 
Ccirgo  informat  i 
waybill,  shoulq 
an  ABI  filer, 
advance  autoniated 
filing,  the 
responsible  foi 
from  the  maste  r 
another  electrc  nic 


already  explained,  the  line- 
nuinber  for  the  cargo  would 
be  required  prior  to  the 
'  tHe  aircraft  for  the  United 


elect 


participate  in 
information  to 
carrier  would 
air  waybill 
relevant  party 

In-transit 
cargo  typically 
of  cargo  safety 
inbound  shi 
house  air  wayh 
required  from 
party  electing 
cargo 

air  carrier  ch 
truck,  advance 
be  required  to 
through  the 
proposed  §  1 
documents  woli 
lieu  of  advancf 
information. 


informat  on 


oc  se 


tn.c 


not  always  having 
on  from  the  house  air 
another  party,  such  as 
to  participate  in 

cargo  information 
would  only  be 
transmitting  information 
air  waybill.  However,  if 
filer  did  not 
t  ransmitting  needed  cargo 
CBP,  the  incoming 
1  leed  to  obtain  the  house 

from  the 
or  presentation  to  CBP. 
lidations  of  inbound 
present  the  same  issues 
and  security  as  other 

Thus,  the  complete 
ill  information  would  be 
'  he  carrier  or  the  other 
participate  in  advance 
filing.  Also,  should  an 
to  ship  freight  by 
cargo  information  would 
)e  presented  to  CBP 
k  processing  system  {see 
92);  electronic  air 
Id  not  be  accepted  in 
electronic  truck  cargo 


information 


COI  ISO 


pnients. 


10 


Comment 

If  cargo  were 
to  a  later  flight 
to  re-transmit 
that  was 


prevK  USI5 


bumped  from  one  flight 

there  should  be  no  need 

ijelated  Ccirgo  information 

Iv  transmitted  to  CBP. 


CBP  Response 

Given  the 
cargo  informat 
be  required 
aircraft  for  the 
should  not 


tine 


frames  proposed,  since 
on  would  essentially  not 

to  the  departure  of  the 
United  States,  this  issue 
pre  ;ent  a  significant 


pnar 


concern. 


Comment 


The  CBP  shciild 
additions  to  e 
manifest  inforitation 
with  current 
reporting  policies. 

CBP  Response 


allow  changes  and 
l^ctronically  transmitted 
in  accordance 
ifest  discrepancy 


an! 


forei  ^n 


Complete 
would  need  to 
cargo  aboard  tl 
the  time  perioc 
particular 
aircraft  depart 
for  any  changi 
already  transmitted 
procediues 
will  be  the  sub 
rulemaking 


iei 


accurate  information 
je  presented  to  CBP  for 
e  aircraft  no  later  than 

specified  for  the 

area  from  which  the 
for  the  United  States.  As 

in  the  cargo  information 
for  a  flight,  the 

iscrepancy  reporting 
ect  of  a  separate 


Pre-Departure  Screening  of  Cargo;  Cargo 
Inspections  in  the  United  States 

Comment 

Air  cargo  security  is  already  highly 
regulated  by  the  Transportation  Security 
Administration  (TSA),  the  Federal 
Aviation  Administration  (FAA),  and 
other  agencies  and  foreign  governments. 
As  such,  there  should  be  no  pre- 
departure  screening  process  required  for 
incoming  air  cargo.  In  the  alternative,  it 
was  advocated  that  CBP  should  consider 
a  CSI  (Container  Security  Initiative)- 
type  program  for  air  cargo.  In  the  event 
that  pre-departure/lading  information  is 
necessary  for  pre-screening  purposes, 
CBP  should  provide  a  positive  load/no- 
load  message  to  the  electronic  filer. 
Also,  for  cargo  that  may  be  identified  as 
high  risk,  CBP  should  not  compel 
inspections  of  such  cargo  at  locations  in 
the  United  States  that  are  merely 
technical  stops. 

CBP  Response  ' 

There  will  be  no  pre-departure- 
screening-and-hold  process  applied  to 
air  cargo  under  this  proposal.  While 
CBP  may  consider  the  possibility  of 
developing  a  CSI-type  initiative  for  air 
cargo  based  on  a  number  of  factors, 
including  the  terrorist  threat,  the 
success  of  industry  security  programs, 
and  the  success  of  this  rulemaking  and 
related  CBP  security  efforts,  such  a 
proposal  falls  outside  the  scope  of  this 
rulemaking. 

In  addition,  inspections  of  cargo  in 
the  United  States  conducted  for  the 
purpose  of  ensiuing  cargo  safety  and 
security  and  for  the  prevention  of 
smuggling  would  only  be  conducted  if 
the  cargo  had  been  identified  as 
potentially  posing  a  safety,  security  or 
smuggling  risk;  and  CBP  would  work 
with  the  carrier  and  other  affected 
Government  agencies  to  determine  an 
appropriate  location  to  examine  such 
potentially  high-risk  cargo.  In 
appropriate  cases,  however,  landing 
rights  could  be  denied  to  an  incoming 
carrier  if  advance  cargo  information  was 
not  timely,  accurately,  and  completely 
presented  to  CBP  (see  proposed 
§122.14). 

Comment 

The  possible  need  for  a  carrier  to 
retain  cargo  in  a  staging/storage  area  at 
a  foreign  location  in  order  to  comply 
with  a  pre-departure  advance 
information  requirement  for  inbound 
cargo  would  create  a  security  risk  for  the 
cargo  that  would  not  otherwise  exist. 

CBP  Response    ' 

As  indicated,  the  time  frames 
proposed  for  the  advance  reporting  of 


air  cargo  information  have  been 
designed  so  as  to  preclude  any  need  to 
retain  cargo  in  a  foreign  area  in  order  to 
comply  with  the  pre-arrival  reporting 
mandate. 

Requested  Exemptions/Exclusions  From 
Electronic  Filing  Requirements 

Comment 

Advance  electronic  information 
should  not  be  required  for  inbound  air 
cargo  in  diplomatic  pouches. 
Merchandise  brought  in  by  the  air 
carrier  for  its  own  use  should  be  exempt 
as  well  from  the  advance  electronic 
information  provisions.  Also,  letters  and 
documents  should  be  exempted  from 
the  detailed  advance  electronic  cargo 
information  submission.  It  was  further 
asked  whether  the  advance  filing 
requirements  would  apply  to  hand- 
carried  merchandise  or  merchandise 
checked  in  passenger  baggage. 

CBP  Response 

For  purposes  of  this  rulemaking,  all 
air  cargo  shipped  under  an  air  waybill, 
regardless  of  its  nature,  would  be 
subject  to  the  advance  electronic 
reporting  provisions.  This  would 
include  diplomatic  pouches  and  letters 
and  documents.  Also,  merchandise 
brought  in  by  an  air  carrier  for  its  own 
use  would  be  subject  to  the  same 
advance  cargo  information  filing 
requirements  that  would  apply  to  other 
incoming  cargo.  However,  hand-carried 
merchandise  and  merchandise 
contained  in  passenger  baggage  would 
not  be  subject  to  the  advance  cargo 
information  requirements  in  this 
rulemaking;  such  merchandise  would  be 
included  in  the  passenger  baggage 
declaration. 

Required  Information  Technology; 
Trade  Support;  Transition  Periods 

Comment 

It  was  asked  whether  CBP  would 
provide  staffing  for  data/targeting 
analysis  and  related  trade  support  on  an 
around-the-clock  basis;  and  two 
commenters  were  insistent  that  CBP 
conduct  extensive  training  in  Air  AMS 
filing  procedures  at  all  ports.  Various 
concerns  were  also  expressed  as  to  the 
ability  of  CBP  to  effectively  analyze 
advance  cargo  information. 

CBP  Response 

An  automated  targeting  system  for 
performing  a  risk  assessment  for 
incoming  air  cargo  will  be  fully  in  place 
upon  the  effective  date  of  the  final 
regulations.  Automated  data/targeting 
analysis  for  risk  assessment  will  be 
available  at  all  times.  Related  trade 
support  will  be  available  during  regular 
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port  hours;  and  CBP  will  conduct  any 
training  that  CBP  personnel  might  need 
in  Air  AMS  procedures. 

Comment 

To  effectuate  the  filing  of  electronic 
cargo  information  under  section  343(a), 
as  amended,  CBP  should  consider 
integrating  advanced  information 
technology  (IT)  products  into  its  current 
automated  manifest  filing  system. 
Additionally,  the  Automated 
Commercial  Enviroimient  (ACE)  system 
should  be  compatible  with  the 
implementing  regulations.  Also,  there 
should  be  a  grace  period  given  under 
the  implementing  regulations  in  order  to 
afford  trade  participants  the  chance  to 
make  suitable  changes  to  their  computer 
programming;  and  there  should  likewise 
be  a  grace  period  allowed  during  which 
such  trade  participants  could  bring  the 
detail  and  accuracy  of  their  advance 
information  filing  up  to  the  level  that 
CBP  would  require. 

CBP  Response 

While  disposed  to  explore  any 
advances  in  IT  products,  CBP  will 
largely  rely,  at  least  initially,  upon  the 
Air  AMS,  with  appropriate  future 
modifications,  as  the  principal  vehicle 
to  achieve  the  goal  of  advance  air  cargo 
information  presentation  imder  section 
343(a),  as  amended.  However,  any  new 
system  developed  within  the  framework 
of  ACE  will  be  compatible  with  the 
implementing  regulations.  For  this 
reason,  therefore,  the  implementing 
regulations  will  refer  generally  to  a  CBP- 
approved  electronic  data  interchange 
system  (rather  than  to  Air  AMS, 
specifically). 

The  CBP  contemplates  that,  pursuant 
to  section  343(a)(3)(J),  as  amended,  the 
effective  date  that  would  be  set  for  the 
final  implementing  regulations 
following  their  promulgation  should 
afford  sufficient  time  for  Air  AMS 
participants  to  make  suitable  changes  to 
their  programming  for  the  advance 
transmission  of  cargo  data;  and  the 
effective  date  would  similarly 
incorporate  a  reasonable  grace  period 
within  which  Air  AMS  participants 
should  be  able  to  bring  their  advance 
data  filing  up  to  the  level  of  detail  and 
accuracy  that  CBP  seeks.  Specifically, 
the  proposed  effective  date,  and  the 
provisions  for  delaying  the  effective 
date,  for  compliance  with  the  advance 
presentation  of  electronic  air  cargo 
information  to  CBP  under  section 
343(a),  as  amended,  are  contained  in 
proposed  §  122.48a(e). 


Overview;  Air  Cargo  Destined  to  the 
United  States 

Electronic  Systems  To  Be  Used 

Air  carriers,  and  certain  other  parties 
authorized  for  voluntary  participation  in 
the  program,  must  transmit  through  a 
CBP-approved  electronic  data 
interchange  system  advance  cargo  air 
waybill  information,  in  accordance  with 
the  "Transition  and  Implementation 
Timeline"  discussed  below.  The  current 
CBP  system  for  transmitting  air  cargo 
information  is  the  Air  Automated 
Manifest  System  (Air  AMS).  Also, 
certain  express  consignment  carriers 
have  proprietary  electronic  data  systems 
which  CBP  personnel  can  access.  The 
CBP  will  permit  the  use  of  these 
electronic  proprietary  systems,  provided 
that  the  participants  are  capable  of 
providing  the  data  in  a  suitable 
electronic  format  to  CBP  for  the 
purposes  of  ensuring  cargo  safety  and 
security  and  preventing  smuggling, 
unless  CBP  determines  that  it  is 
necessary  to  migrate  those  participants 
to  Air  AMS.  In  addition,  these  express 
consignment  carriers  will  be  required  to 
provide  CBP  with  an  electronic  record 
of  the  data  in  a  CBP-approved  storage 
medium.  All  other  express  consigmnent 
carriers,  including  those  that  currently 
submit  information  to  CBP  using  paper 
documents,  will  be  required  to 
participate  in  Air  AMS. 

Data  Submission  Timelines 

Air  carriers  and  other  parties  electing 
to  participate  in  the  program  would 
transmit  the  required  information  to 
CBP  no  later  than  the  time  of  departxire 
("wheels-up")  for  aircraft  that  are 
departing  for  the  United  States  from  any 
foreign  port  or  place  in  North  America, 
including  locations  in  Mexico,  Central 
America,  South  America  (from  north  of 
the  Equator  only),  the  Caribbean,  and 
Bermuda.  For  afrcraft  departing  for  the 
United  States  from  any  other  foreign 
area,  such  carriers  and  other  parties 
would  transmit  the  required  information 
to  CBP  no  later  than  4  hours  prior  to  the 
arrival  of  the  aircraft  at  the  first  port  of 
arrival  in  the  United  States.  This 
amount  of  time  should  enable  CBP  to 
conduct  an  adequate  analysis  of  the  data 
and  to  select  individual  shipments  for 
further  document  review  or  physical 
examination,  while  not  disrupting  the 
flow  of  commerce  and  "just-in-time" 
delivery  systems. 

Parties  Required/Eligible  To  Present 
Advance  Electronic  Cargo  Information 

All  carriers  required  to  enter  under 
§  122.41,  Customs  Regulations  (19  CFR 
122.41),  would  be  required  to 
participate  in  the  electronic  data 


interchange  system  and  present  the 
necessary  cargo  information  to  CBP. 

The  carrier  will  only  need  to  be 
automated  at  each  port  where  entrance 
and  clearance  of  the  aircraft  is  required. 
Incoming  air  carriers  and  other 
authorized  parties  who  choose  to  do  so 
may  participate  in  Air  AMS  until  CBP 
migrates  to  a  different  processing 
system.  For  this  reason,  the 
implementing  regulations  will  refer  only 
to  a  "CBP-approved  electronic  data 
interchange  system"  in  order  to 
accommodate  the  future  migration  to 
any  superseding  data  processing 
systems. 

In  addition  to  an  incoming  air  carrier 
for  whom  participation  will  be 
mandatory,  one  of  the  following  parties 
may  elect  to  transmit  particular  data  to 
CBP  for  inconling  cargo:  an  ABI  filer 
(importer  or  its  Customs  broker);  a 
Container  Freight  Station/ 
deconsolidator  as  identified  by  its 
FIRMS  code;  an  Express  Consigiunent 
Carrier  Facility  likewise  identified  by  its 
FIRMS  code;  or  an  air  carrier  as 
identified  by  its  LATA  code,  that 
arranged  to  have  the  incoming  air 
carrier  transport  the  cargo  to  the  United 
States.  To  be  qualified  to  file  cargo 
information  electronically,  the  party 
would  need  to  establish  the 
commimication  protocol  required  by 
CBP  for  properly  presenting  electronic 
information  through  the  data 
interchange  system;  and,  except  for  an 
importer  or  broker,  the  party  would 
have  to  possess  a  Customs  international 
carrier  bond  containing  all  the  necessary 
provisions  of  19  CFR  113.64. 

Consequently,  the  carrier  will  either 
have  to  obtain  all  the  needed  cargo 
shipment  information  for  presentation 
to  CBP,  or  the  carrier  will  need  to  obtain 
the  unique  identifier  of  the  party  that 
will  separately  transmit  to  CBP  a 
portion  of  the  required  data  for  the 
cargo;  the  other  party's  unique  identifier 
code  would  have  to  accompany  the 
carrier's  data  transmission  to  CBP,  so 
that  CBP  could  associate  the  subject 
cargo  shipment  with  both  electronic 
transmissions  related  to  the  cargo. 

Permission  to  unlade  all  or  part  of  the 
cargo  could  be  denied  or  delayed,  and 
penalties  and/or  liquidated  damages 
could  be  assessed,  where  the  air  carrier 
or  other  electronic  filer  transmitted 
inaccurate,  incomplete  or  untimely 
information  to  CBP. 

Information  Required  From  Air  Carriers 

An  incoming  air  carrier  would  need  to 
transmit  all  of  the  necessary  information 
for  non-consolidated  air  waybills.  For 
consolidated  shipments:  the  carrier 
would  have  to  present  to  CBP  all  the  ' 
required  information  from  the  master  air 
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waybill  record  and  the  carrier  would 
supply  all  the  information  for  associated 
house  air  wayl  lill  records  where  another 
authorized  paity  did  not  electronically 
transmit  infon  nation  for  the  associated 
house  air  wayl  lills  directly  to  CBP.  If 
another  appro' fed  party  did  transmit  the 
information,  tlie  carrier  would  not  be 
required  to  ele  [:tronically  supply  such 
information. 

The  carrier  \  /ould  still  be  required 
under  19  U.S.(;.  1431  to  have  a  manifest 
for  all  cargo  ab  oard  the  aircraft,  whether 
that  cargo  was  manifested  under  a  non- 
consolidated  a  ir  waybill  or  a  house  air 
waybill  that  w  is  part  of  a  consolidation. 

These  propo  sea  regulations  apply  to 
air  cargo  that  \  ?ould  be  entered  into  the 
United  States,  as  well  as  to  in-transit  air 
cargo  includin  5  any  cargo  which 
remained  aboa  rd  the  aircraft  on  the 
same  through  light. 

Specific  Data  .  Uements:  Air  Carriers 

In  the  follow  ing  listing  of  data 
elements  for  air  carriers,  an  "M"  next  to 
any  element  ir  dicates  that  the  data 
element  woulc  be  mandatory  in  all 
cases;  a  'C"  n(  xt  to  the  data  element 
indicates  that  1  he  data  element  was 
conditional  an  i  would  be  transmitted  to 
CBP  if  the  con^  lition  were  present  for 
that  particular  air  waybill. 

(1)  Air  wayb  ill  number  (M)  tThe  air 
waybill  numb(  r  is  the  International  Air 
Transport  Ass(  iciation  (lATA)  standard 
11 -digit  numb  sr); 

(2)  Trip/flig]  it  number  (M); 

(3)  Carrier/ICiAO  (International  Civil 
Aviation  Orgai  lization)  code  (M)  (The 
approved  elecl  ronic  data  interchange 
system  suppor  ts  both  3-  and  2-character 
ICAO  codes,  p  ovided  that  the  final 
digit  of  the  2-c  laracter  code  is  not  a 
numeric  value  ; 

(4)  Airport  0  f  arrival  (M)  (The  3-alpha 
character  ICA( )  code  corresponding  to 
the  first  airpor  of  arrival  in  the  Customs 
territory  of  the  United  States  (for 
example,  Chic  igo  O'Hare  =  ORD;  Los 
Angeles  International  Airport  =  LAX)); 

(5)  Airport  of  origin  (M)  (The  3-alpha 
character  ICA( )  code  corresponding  to 
the  airport  from  which  a  shipment 
began  its  trans  jortation  by  air  to  the 
United  States  for  example,  if  a 
shipment  bega  n  its  transportation  from 
Hong  Kong  (H  CO),  and  it  transits 
through  Narita ,  Japan  (NRT),  en  route  to 
the  United  Sta  :es,  the  airport  of  origin 
is  HKG,  not  N!  IT)); 

(6)  Scheduh  d  date  of  arrival  (M); 

(7)  Total  quc  ntity  based  on  the 
smallest  exteri  lal  packing  unit  JM)  (for 
example,  2  pal  lets  containing  50  pieces 
each  would  be  considered  as  100,  not  2); 

(8)  Total  we  ght  (M)  (may  be 
expressed  in  e  ther  pounds  or 
kilograms); 


(9)  Cargo  description  (M)  (for 
consolidated  shipments,  the  word 
"Consolidation"  is  a  sufficient 
description  for  the  master  air  waybill 
record;  for  non-consolidated  shipments, 
a  precise  cargo  description  or  the  6-digit 
Harmonized  Tariff  Schedule  (HTS) 
number  must  be  provided); 

(10)  Shipper  name  and  address  (M) 
(for  consolidated  shipments,  this  may  be 
the  name  and  address  of  the 
consolidator,  express  consignment  or 
other  carrier,  for  the  master  air  waybill 
record;  for  non-consolidated  shipments, 
this  must  be  the  name  and  address  of 
the  actual  shipper  (the  owner  and 
exporter)  of  the  merchandise  from  the 
foreign  country); 

(11)  Consignee  name  and  address  (M) 
(for  consolidated  shipments,  this  may  be 
the  name  and  address  of  the  container 
freight  station,  express  consignment  or 
other  carrier,  for  the  master  air  waybill 
record;  for  non-consolidated  shipments, 
this  must  be  the  name  and  address  of 
the  party  to  whom  the  cargo  will  be 
delivered,  with  the  exception  of 
"FROB"  (Foreign  Cargo  Remaining  On 
Board)); 

(12)  Consolidation  identifier  (C); 

(13)  Split  shipment  indicator  (C)  (this 
data  element  inclxKies  information 
indicating  the  particular  portion  of  the 
split  shipment  that  will  arrive;  the 
boarded  quantity  of  that  portion  of  the 
split  shipment  (based  on  the  smallest 
external  packing  unit);  and  the  boarded 
weight  of  that  portion  of  the  split 
shipment  (expressed  in  either  pounds  or 
kilograms)); 

(14)  Permit  to  proceed  information  (C) 
(this  element  includes  the  permit-to- 
proceed  destination  airport  (the  3-alpha 
character  ICAO  code  corresponding  to 
the  permit-to-proceed  destination 
airport);  and  the  scheduled  date  of 
arrival  at  the  permit-to-proceed 
destination  airport); 

(15)  Identifier  of  other  party  which  is 
to  submit  additional  air  waybill 
information  (C); 

(16)  In-bond  information  (C)  (this  data 
element  includes  the  destination 
airport;  the  international/domestic 
identifier  (the  in-bond  type  indicator); 
the  in-bond  control  number,  if  there  is 
one  (C);  and  the  onward  carrier 
identifier,  if  applicable  (C));  and 

(17)  Local  transfer  facility  (C). 

Additional  Data  Elements  From 
Incoming  Carriers;  Other  Participants 

In  addition  to  the  data  elements  listed 
in  items  "1"  through  "17"  above,  the 
incoming  air  carrier,  or  another  eligible 
electronic  filer  electing  to  do  so,  must 
transmit  the  following  information  to 
CBP  for  the  inward  cargo: 


(1)  The  master  air  waybill  number  and 
the  associated  house  air  waybill  number 
(M)  (the  house  air  waybill  number  may 
be  up  to  12  alphanumeric  characters 
(each  alphanumeric  character  that  is 
indicated  on  the  paper  house  air  waybill 
document  must  be  included  in  the 
electronic  transmission;  alpha 
characters  may  not  be  eliminated)); 

(2)  Foreign  airport  of  origin  (M)  (The 
3-alpha  character  ICAO  code 
corresponding  to  the  airport  from  which 
a  shipment  began  its  transportation  by 
air  to  the  United  States  (for  example,  if 

a  shipment  began  its  transportation  from 
Hong  Kong  (HKG),  and  it  transits 
through  Narita,  Japan  (NRT),  en  route  to 
the  United  States,  the  airport  of  origin 
is  HKG,  not  NRT)); 

(3)  Cargo  description  (M)  (a  precise 
description  of  the  cargo  or  the  6-digit 
Harmonized  Tariff  Schedule  (HTS) 
number  must  be  provided.  Generic 
descriptions,  specifically  those  such  as 
"FAK"  ("freight  of  all  kinds"),  "general 
cargo",  and  "STC"  ("said  to  contain") 
are  not  acceptable); 

(4)  Total  quantity  based  on  the 
smallest  external  packing  unit  (M)  (for 
example,  2  pallets  containing  50  pieces 
each  would  be  considered  as  100,  not  2); 

(5)  Total  weight  of  cargo  (M)  (may  be 
expressed  in  either  pounds  or 
kilograms); 

(6)  Shipper  name  and  address  (M)  (the 
name  and  address  of  the  actual  shipper 
^e  owner  and  exporter)  of  the  cargo 
from  the  foreign  country); 

(7)  Consignee  name  and  address  (M) 
(the  name  and  address  of  the  party  to 
whom  the  cargo  will  be  delivered  in  the 
United  States,  with  the  exception  of 
"FROB");  and 

(8)  In-bond  information  (C)  (this  data 
element  includes  the  destination 
airport;  the  international/domestic 
identifier  (the  in-bond  type  indicator); 
the  in-bond  control  number,  if  there  is 
one  (C);  and  the  onward  carrier 
identifier,  if  applicable  (C)). 

Advance  Electronic  Information  for 
Letters  and  Documents 

For  purposes  of  compliance  with  the 
advance  cargo  information  filing 
requirements  under  section  343(a),  as 
amended,  letters  and  documents  would 
be  subject  to  the  same  procedures  as  all 
other  types  of  cargo.  Such  "letters  and 
documents"  comprise  the  data  (for 
example,  business  records  and 
diagrams)  described  in  General  Note 
19(c),  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS);  personal 
correspondence,  whether  on  paper, 
cards,  photographs,  tapes,  or  other 
media;  and  securities  and  similar 
evidence  of  value  described  in 
subheading  4907,  HTSUS,  but  not 
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including  monetary  instnunents 
covered  under  31  U.S.C.  5301-5322. 

Electronic  Freight  Status  Notifications 

If  the  facility  (carrier,  deconsolidator, 
or  other  party)  currently  holding  the 
goods  was  automated,  that  party  would 
have  to  honor  all  freight  status 
notifications  transmitted  by  CBP.  Cargo 
could  not  be  transferred  to  another 
facility,  moved  under  the  provisions  of 
the  in-bond  regulations  or  released  to 
the  consignee  except  upon  electronic 
status  notifications  from  CBP.  Should 
the  cargo  be  transferred  to  a  non- 
automated  facility  (e.g.,  a  Container    -" 
Freight  Station,  a  carrier  facility  in 
another  port,  or  the  like),  that  facility 
would  be  required  to  accept  only  paper 
documents  for  the  disposition  of  the 
cargo. 

Transition  and  Implementation 
Timeline 

All  air  carriers,  and  those  authorized 
parties  that  choose  to  participate  in 
presenting  advance  cargo  information 
electronically  to  CBP  through  the 
approved  automated  system,  would  be 
expected  to  comply  with  the  provisions 
of  these  regulations  on  and  after  90  days 
from  the  date  that  the  final  rule  in  this 
matter  is  published  in  the  Federal 
Register.  However,  CBP  could  delay  the 
implementation  of  the  final  regulations 
at  a  given  port  until  the  necessary 
training  had  been  provided  to  CBP 
personnel  at  that  port.  Also,  CBP  could 
delay  the  effective  date  of  the  final 
regulations  in  the  event  that  any 
essential  programming  changes  to  the 
applicable  CBP-approved  electronic 
data  interchange  system  were  not  in 
place.  Finally,  CBP  could  delay  the 
effective  date  of  the  regulations  if 
further  time  were  required  to  complete 
certification  testing  of  new  participants. 
Any  such  delay  would  be  the  subject  of 
a  notice  provided  through  the  Federal 
Register 

Electronic  System  Failure;  Downtime 

Should  the  approved  electronic  data 
interchange  system  go  down,  the 
incoming  air  carrier  and,  if  applicable, 
any  other  electronic  filer  would  have  to 
submit  a  hard  copy  equivalent  of  all 
required  electronic  cargo  information  to 
CBP  either  no  later  than  "wheels-up  '  or 
no  later  than  4  hours  prior  to  the  arrival 
of  the  aircraft  in  the  United  States, 
depending  upon  the  foreign  area  from 
which  the  incoming  aircraft  departs  for 
the  United  States. 


Comments;  Rail  Cargo  Destined  to  the 
United  States 

Time  Frame  for  Transmitting 
Information;  Impact  on  Commerce 

Comment 

Various  suggestions  were  made 
regarding  the  time  in  which  advance  rail 
cargo  data  would  need  to  be 
electronically  presented  to  CBP. 
Specifically,  the  following  time  frames 
were  put  forth:  4  hours  prior  to 
departure  for  the  United  States;  4  hours 
prior  to  arrival  in  the  United  States;  2    . 
hours  prior  to  arrival;  and  under  2  hours 
prior  to  arrival.  By  contrast,  it  was 
stated  that  the  time  frame  set  forth  in  the 
"strawman"  proposal  (24  hours  prior  to 
lading  in  the  foreign  country)  was 
unworkable/unrealistic.  It  was  also 
stated  that  any  time  frame  that  CBP 
proposed  should  not  adversely  impact 
"just-in-time"  shipping  practices. 

CBP  Response 

The  time  frame  in  the  "strawman" 
was  put  forth  only  as  a  perfunctory 
proposal,  merely  for  the  purpose  of 
eliciting  feedback  from  the  trade  in 
order  to  assist  CBP  in  developing  an 
appropriate  time  frame  for  inclusion  in 
the  proposed  regulations.  After 
considering  the  various 
recommendations  from  the  rail  trade, 
CBP  agrees  with  those  commenters  who 
recommended  that  electronic  cargo  data 
for  incoming  rail  cargo  be  presented  no 
later  than  2  hours  prior  to  the  arrival  of 
tlie  cargo  at  a  United  States  port  of 
entry. 

The  CBP  is  of  the  opinion  that  this 
minimum  2-hour  period  for  presenting 
rail  cargo  information  electronically  in 
advamce  of  arrival  is  a  reasonable  and 
practical  time  frame  for  the  submission 
of  the  necessary  cargo  data,  and  one  that 
should  not  disrupt  the  flow  of  rail 
commerce  into  the  country.  This  view  is 
based  in  large  part  on  the  understanding 
that  rail  carriers  will  transmit  cargo  data 
on  many  types  of  shipments  (e.g., 
intermodal  sea  traffic)  as  it  becomes 
available,  thereby  limiting  the  amount 
of  data  that  is  transmitted  2  hours  prior 
to  arrival. 

At  present,  CBP  finds  that  this  is  the 
minimum  time  period  needed  to 
perform  the  requisite  risk  analysis  in 
relation  to  the  transmitted  data,  and,  if 
necessary,  to  request  further  information 
about  the  cargo,  or  to  arrange  for  its 
examination  in  those  instances,  which 
are  anticipated  to  be  rare,  where  an 
examination  should  be  found 
warranted. 

Rail  carriers  need  to  be  advised, 
however,  that  while  CBP  is  confident 
that  the  targeting  can  be  accomplished 


within  the  2-hour  period,  it  may  result 
in  more  trains  spending  time  at  the 
border  uncoupling  cars  in  order  for 
them  to  be  examined.  Nevertheless,  CBP 
is  confident  that  this  proposed  time 
■  frame  should  not  have  any  notable 
impact  upon  rail  business  practices, 
including  *just-in-time"  (JIT") 
inventory  shipments.  In  this  latter 
respect,  CBP  is  aware  that  commerce 
has  increasingly  relied  on  "JIT" 
shipping  as  a  more  cost  effective  way  of 
conducting  business. 

Party  Required  To  Present  Data  to  CBP 

Comment 

One  commenter  asked  that  the 
shipper  (the  exporter  from  the  foreign 
country)  and  the  United  States  importer 
be  required  to  transmit  the  required 
cargo  data  to  CBP.  Another  commenter 
said  that  the  shipper  should  supply  the 
data.  Three  <:ommenters  asserted  that 
data  should  be  accepted  utilizing 
current  systems  and  that  the  trade  not 
be  forced  to  incur  extraordinary 
expenses  for  system  upgrades  which 
might  only  have  to  be  quickly  replaced 
due  to  the  establishment  of  the 
Automated  Commercial  Environment 
(ACE). 

CBP  Response 

While  it  is  recognized  that  the  shipper 
and/or  the  United  States  importer  could  . 
be  the  parties  most  likely  to  possess 
direct  knowledge  of  particular 
information  about  the  incoming  rail 
cargo,  CBP  has  initially  concluded  that 
it  should  be  incumbent  upon  the  rail 
carrier  to  submit  the  required 
information  for  the  cargo.  Simply  stated, 
the  current  CBP-approved  electronic 
data  interchange  system  (the  Rail 
Automated  Manifest  System  (Rail 
AMS))  is  essentially  structured  and 
programmed  only  to  receive  such  data 
directly  from  the  carrier.  Accepting 
advance  cargo  information  from  the 
shipper  and/ or  the  United  States 
importer  would  not  be  practicable  in  the 
present  automated  rail  environment. 

The  CBP  will  employ  the  prevailing 
system  to  electronically  transmit  and 
receive  cargo  information  pending  the 
advent  of  the  Automated  Commercial 
Environment  (ACE).  When  ACE  is 
established  and  in  place,  it  may  have 
the  capability  to  receive  data  from  the 
foreign  exporter  and/or  the  U.S. 
importer. 

Requested  Exemptions  From  the 
Advance  Electronic  Filing  Requirements 

Comment 

Vessel-to-rail  containers  and  bulk/ 
break-bulk  shipments  should  be 
exempted  from  the  filing  requirements. 
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CBP  Response 

The  propose  d  data  elements  for 
incoming  rail  ;argo  are  contained  in 
proposed  §12). 91  (d). A  number  of  the 
data  elements  [contained  in  this 
proposed  regulation  are  accompanied  by 
explanations.  The  CBP  will  include 
additional  def  nitions  for  those  elements 
about  which  t  >e  importing  rail 
commimity  m  ly  desire  greater 
elucidation.  T )  assist  in  making  this 
determination ,  CBP  requests  comments 
especially  concerning  those  data 
elements  for  v  hich  the  importing  rail 
community  se  jks  further  guidance. 


Information  Technology;  High  Risk 
Cargo 

Comment 

The  CBP  would  need  to  automate  any 
ports  that  were  not  already  automated  in 
order  to  enable  the  port  to  transmit  or 
receive  electronic  data  as  part  of  the 
advance  information  filing  program. 

CBP  Response 

The  CBP  will  automate  any  remaining 
port  that  is  not  now  operational  on  the 
existing  CBP-approved  electronic  data 
interchange  system  (Rail  AMS). 

Comment 

Mandatory  automation  under  section 
343(a),  as  amended,  would  place 
additional  pressure  on  trade 
participants.  The  CBP  should  take  steps 
to  ensure  that  its  offices  would  be  fully 
staffed  around-the-clock  at  all  rail 
crossings  in  order  to  handle  any 
eventualities  resulting  from  the 
implementation  of  the  final  advance 
cargo  information  filing  regulations. 

CBP  Response 

The  CBP  will  make  every  effort  to 
ensure  that  there  will  be  sufficient  staff 
to  assist  the  trade  in  effectively 
complying  with  the  regulations.  The 
CBP  is  aware  that  effectively 
administering  the  advance  cargo 
information  program  will  undoubtedly 
place  upon  it  additional  burdens, 
especially  on  some  of  the  smaller  ports 
along  the  border. 

Comment 

Railroads  rely  extensively  on 
Automated  Line  Release.  The  CBP 
should  retain  the  C— 4  Line  Release 
Program  (19  CFR  part  142,  subpart  D) 
for  the  rail  industry;  eliminating  Line 
Release  would  negatively  affect  carriers 
participating  in  Rail  AMS  as  it  would 
delay  the  time  required  for  rail  release. 

CBP  Response 

For  the  present,  CBP  intends  to  keep 
some  type  of  Line  Release,  which  might 
necessitate  only  some  slight  changes  in 
names  and  terms. 

Comment 

The  CBP  should  establish  procedures 
to  be  followed  if  Rail  AMS  were  not 
functioning  properly  when  a  carrier 
attempted  to  file  information  through 
the  system.  Specific  backup  systems 
should  be  designated  in  the  event  of 
unplaimed  outages  of  either  CBP's 
system  or  the  rail  carriers'  systems. 

CBP  Response 

The  CBP  contemplates  that  the 
existing  procedures  of  presenting  a 


paper  copy  of  the  electronic  data 
elements  would  still  be  used,  with  some 
adjustments  as  appropriate. 

Comment 

Should  an  examination  of  any  cargo 
aboard  the  incoming  train  be  found 
warranted,  the  train  should  be  allowed 
to  proceed  to  the  first  inland  port  where 
the  examination  would  be  conducted. 

CBP  Response 

Absent  special  circumstances,  all 
seciu-ity-related  examinations  under 
section  343(a),  as  amended,  would 
occiir  at  or  near  the  border. 

Transition  Period  for  Complying  with- 
Advance  Cargo  Information  Filing 

Comment 

A  niunber  of  commenters  advocated 
that  they  be  afforded  a  transition  period 
for  complying  with  the  regulations, 
without  specifying  what  the  period 
should  be.  One  commenter  asked  for  a 
period  of  180  days;  another  suggested 
that  different  periods  be  allowed  for 
different  types  of  affected  parties;  and 
another  requested  that  there  be  a  period 
similar  to  the  90-day  transition  period 
granted  for  incoming  vessel  cargo  under 
the  "24-hour  rule"  (T.D.  02-62,  67  FR 
66318;  October  31,  2002). 

CBP  Response 

The  CBP,  as  noted,  seeks  uniformity 
and  simplicity  in  its  advance  cargo 
reporting  rule  for  rail  traffic,  and  agrees 
with  the  recommendation  that  a  90-day 
transition  period  would  be  adequate 
under  the  circumstances,  particularly 
given  that  the  rail  industry  is  highly 
automated.  Hence,  a  rail  carrier  would 
need  to  begin  the  electronic 
transmission  to  CBP  of  the  required 
cargo  information  90  days  from  the  date 
that  the  port  of  arrival  becomes 
automated. 

Overview;  Rail  Cargo  Destined  to  the 
United  States 

Rail  Carrier  Transmittal  of  Required 
Information  for  Incoming  Cargo 

For  any  train  requiring  a  train  sheet 
under  19  CFR  123.6,  that  would  have 
commercial  cargo  aboard,  the  rail  carrier 
would  be  required  to  electronically 
present  to  CBP  certain  information 
concerning  the  incoming  cargo  no  later 
than  2  hours  prior  to  arrival  at  a  United 
States  port  of  entry.  Specifically,  based 
upon  the  transition/timetable  as 
discussed  below  under  "Transition 
Period,"  to  effect  the  advance  electronic 
transmission  of  the  required  rail  cargo 
information  to  CBP,  the  rail  carrier 
would  have  to  use  a  CBP-approved 
electronic  data  interchange  system. 
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Currently,  the  CBP-approved  automated 
system  for  this  purpose  is  the  Rail 
Automated  Manifest  System  (Rail  AMS). 

As  indicated,  the  current  CBP- 
approved  automated  system  (Rail  AMS) 
for  electronically  collecting  cargo 
information  for  incoming  rail  cargo  is 
programmed  and  structuired  to  receive 
cargo  data  only  from  the  inward  rail 
carrier.  Additionally,  it  is  highly 
practicable  and  administratively 
expeditious  for  CBP  to  obtain  the 
necessary  cargo  data  from  rail  carriers  as 
these  carriers  would  already  have  the 
most  direct  contact  with  CBP,  as 
opposed  to  the  foreign  shipper 
(exporter),  a  foreign  freight  forwarder,  or 
the  U.S.  importer,  who  could, 
nevertheless,  be  more  likely  to  have 
direct  knowledge  of  particular 
information  involving  the  incoming 
cargo.  For  this  latter  reason,  and  as  a 
pre-requisite  to  accepting  the  cargo,  the 
carrier  would  need  to  receive  any 
necessary  cargo  information  from  the 
foreign  shipper  and  owner  of  the  cargo 
or  from  a  freight  forwarder,  as 
applicable. 

Foreign  Cargo  Transiting  the  United 
States 

Any  foreign  cargo  arriving  by  train  for 
transportation  in  transit  across  the 
United  States  would  be  subject  to  the 
advance  electronic  information  filing 
requirement  for  incoming  cargo.  This 
includes  foreign  cargo  being  transported 
from  one  foreign  country  into  another, 
and  cargo  arriving  by  train  for 
transportation  through  the  United  States 
from  one  point  to  another  in  the  same 
foreign  country.  Further,  cargo  that  was 
to  be  unladen  from  the  arriving  train 
and  entered,  in  bond,  for  exportation,  or 
for  transportation  and  exportation,  in 
another  vehicle  or  conveyance  would 
also  be  subject  to  this  advance 
electronic  information  filing 
requirement. 

Exemption  From  Filing  Mandate; 
Domestic  Cargo  Transiting  Foreign 
Country 

With  respect  to  incoming  rail  cargo, 
CBP  believes  that,  as  a  general 
proposition,  exemptions  from  the 
advance  electronic  filing  requirements 
would  unduly  complicate  the 
administration  of  the  program.  In 
consideration  of  the  fairly  abbreviated 
time  frame  for  transmitting  the 
electronic  cargo  information,  CBP  finds 
that  a  basic,  uniformly-imposed  advance 
filing  requirement  would  occasion  only 
minimal  disruption  to  cross-border 
commerce  in  the  rail  envirormient. 

Nevertheless,  domestic  cargo  that 
would  arrive  by  train  at  one  port  from 
another  in  the  United  States  after 


transiting  a  foreign  country  would  not 
be  subject  to  the  advance  electronic 
information  filing  requirement  for 
incoming  cargo;  however,  advance 
information  for  such  domestic  cargo 
could  be  electronically  presented  to 
CBP.  if  desired. 

Specific  Information  Required  From  the 
Carrier 

The  rail  carrier  must  electronically 
present  to  CBP  the  following  cargo 
shipment  information  for  all  incoming 
cargo,  as  outlined  above,  that  would 
arrive  in  the  United  States  by  train: 

(1)  The  rail  carrier  identification 
SCAC  code  (the  luiique  Standard  Carrier 
Alpha  Code  assigned  for  each  carrier  by 
the  National  Motor  Freight  Traffic 
Association;  see  19  CFR  4.7a(c)(2)(iii)); 

(2)  The  carrier-assigned  conveyance 
name,  equipment  number  and  trip 
number; 

(3)  The  scheduled  date  and  time  of 
arrival  of  the  train  at  the  first  port  of 
entry  in  the  United  States; 

(4)  The  numbers  and  quantities  of  the 
cargo  laden  aboard  the  train  as 
contained  in  the  carrier's  bill  of  lading, 
either  master  or  house,  as  applicable 
(this  means  the  quantity  of  the  lowest 
external  packaging  imit;  containers  and 
pallets  do  not  constitute  acceptable 
information;  for  example,  a  container 
holding  10  pallets  with  200  cartons 
should  be  described  as  200  cartons); 

(5)  A  precise  description  (or  the 
Harmonized  Tariff  Schedule  (HTS) 
numbers  to  the  6-digit  level  under 
which  the  cargo  is  classified  if  that 
information  is  received  from  the 
shipper)  and  weight  of  the  cargo;  or,  for 
a  sealed  container,  the  shipper's 
declared  description  and  weight  of  the 
cargo  (generic  descriptions,  specifically 
those  such  as  "FAK"  ("freight  of  all 
kinds"),  "general  cargo,"  and  "STC" 
("said  to  contain")  are  not  acceptable); 

(6)  The  shipper's  complete  name  and 
address,  or  identification  number,  from 
the  bill(s)  of  lading  (this  means  the 
actual  owner  (exporter)  of  the  cargo 
from  the  foreign  country;  listing  a 
freight  forwarder  or  broker  imder  this 
category  is  not  acceptable;  the 
identification  number  will  be  a  unique 
number  to  be  assigned  by  CBP  upon  the 
implementation  of  the  Automated 
Commercial  Envirorunent); 

(7)  The  complete  name  and  address  of 
the  consignee,  or  identification  number, 
from  the  bill(s)  of  lading  (The  consignee 
is  the  party  to  whom  the  cargo  will  be 
delivered  in  the  United  States.  However, 
in  the  case  of  cargo  shipped  "to  the 
order  of  [a  named  party),"  the  carrier 
must  identify  this  named  "to  order" 
party  as  the  consignee;  and,  if  there  is 
any  other  commercial  party  listed  in  the 


bill  of  lading  for  delivery  or  contact 
purposes,  the  carrier  must  also  report 
this  other  commercial  party's  identity 
and  contact  information  (address/phone 
number)  in  the  "Notify  Party"  field  of 
the  advance  electronic  data 
transmission  to  CBP,  to  the  extent  that 
the  CBP-approved  electronic  data 
interchange  system  is  capable  of 
receiving  this  data.  The  identification 
number  will  be  a  unique  number 
assigned  by  CBP  upon  implementation 
of  the  Automated  Commercial 
Environment); 

(8)  The  place  where  the  rail  carrier 
takes  possession  of  the  cargo  shipment; 

(9)  Internationally  recognized 
hazardous  material  code  when  such 
materials  are  being  shipped  by  rail; 

(10)  Container  numbers  (for 
containerized  shipments)  or  the  rail  car 
numbers;  and 

(11)  The  seal  numbers  for  all  seals 
affixed  to  containers  and/or  rail  cars,  to 
the  extent  that  the  electronic  system  can 
accept  this  information  (currently.  Rail 
AMS  only  has  the  capability  to  accept 
two  seal  numbers  per  container;  the 
electronic  presentation  of  up  to  two  seal 
numbers  for  each  container  would  be 
considered  as  constituting  full 
compliance  with  this  data  element). 

Electronic  Freight  Status  Notifications 

If  the  party  holding  the  goods  was 
automated,  that  party  would  have  to 
honor  all  freight  status  notifications 
transmitted  by  CBP.  Cargo  could  not  be 
transferred  to  a  facility,  moved  under 
the  provisions  of  the  in-bond 
regulations  or  released  to  the  consignee 
except  upon  electronic  status 
notifications  from  CBP. 

Transition  Period 

The  CBP  will  be  automating  any 
existing  port  that  currenUy  is  not  able  to 
receive  or  transmit  electronic 
information  through  the  CBP-approved 
electronic  data  interchange  system. 
There  are  currently  up  to  12  ports,  most 
of  them  Permit  Ports,  that  would  require 
automation  and  training  for  CBP  staff 
who  are  unfamiliar  with  the  electronic 
data  interchange  system.  Rail  carriers 
would  have  to  commence  the  advance 
electronic  transmission  to  CBP  of  the 
required  cargo  information  on  and  after 
90  days  from  the  date  that  CBP 
publishes  a  notice  in  the  Federal 
Register  informing  affected  carriers  that 
Rail  AMS  is  in  place  and  operational  at 
the  port  of  entry  where  the  train  would 
initially  arrive  in  the  United  States. 

Electronic  System  Failure;  Downtime 

Should  the  automated  system  fail, 
after  going  online,  existing  procedures, 
with  some  adjustments,  if  necessary. 
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5.  Participation  in  special  programs 
such  as  the  Customs-Trade  Partnership 
Against  Terrorism  (C-TPAT)  should  be 
taken  into  account  by  CBP  and  CBP 
should  work  with  the  Canadian 
government  under  the  Shared  Border 
Accords  to  arrive  at  common  procedures 
and  requirements  to  ease  the  burden  on 
the  trade. 

CBP  Response 

Taking  into  account  the  flexibility 
provided  by  the  Trade  Act  (e.g., 
developing  interim  measures  based  on 
existing  technology  to  enable  CBP  to 
identify  high-risk  shipments),  CBP 
agrees  that,  on  an  interim  basis,  existing 
systems,  especially  the  Free  and  Secure 
Trade  (FAST)  system,  will  be  employed, 
being  enhanced  and  adapted  as 
appropriate,  to  effect  the  advance 
presentation  of  the  necessary 
commodity  and  carrier  information  for 
inbound  truck  cargo,  as  a  prelude  to  the 
creation  and  activation  of  the  Truck 
Manifest  module  in  ACE.  (The  Truck 
Manifest  module  in  ACE  will  be  the 
subject  of  a  separate  notice  in  the 
Federal  Register.)  However,  regardless 
of  what  actual  program(s)/procedure(s) 
may  be  employed  at  any  given  time  or 
place  to  comply  with  the  pre-arrival 
information  filing  requirements  of 
section  343(a),  as  amended,  the 
regulations,  for  uniformity  and 
continuity,  will  simply  reflect  that  the 
required  data  elements  must  be 
presented  through  a  CBP-approved 
electronic  data  interchange  system. 

Interim  Measures 

As  indicated,  imtil  the  development 
of  the  Truck  Manifest  Module  in  ACE, 
CBP  will  employ  existing  systems  on 
both  the  Northern  and  Southern  borders 
to  receive  and  evaluate  information  for 
incoming  truck  shipments.  These 
systems  are  FAST,  PAPS  (which  uses 
the  Automated  Broker  Interface  (ABI)), 
BRASS  (which  would  be  modified  as 
necessary),  and  CAFES  (the  Customs 
Automated  Forms  Entry  System)  or  ABI 
in-bond  reporting. 

The  Pre-Arrival  Processing  System 
(PAPS)  is  a  method  of  speeding  the 
release  of  Border  Cargo  Selectivity  or 
regular  Cargo  Selectivity  entries  on  the 
land  border.  The  shipment  data  required 
to  submit  an  entry  through  the 
Automated  Broker  Interface  (ABI)  must 
be  provided  to  the  entry  filer  by  the 
shipper  or  the  carrier  or  other  trade 
partner  in  advance  of  the  conveyance 
arrivEil.  Also  included  in  that  ABI  data 
is  the  Pro-Bill  or  Bill  of  Lading  assigned 
to  the  shipment  by  the  carrier  and  the 
Standard  Carrier  Alpha  Code  (SCAC) 
assigned  to  the  carrier.  That  code  and 
number  is  submitted  through  ABI  to 


CBP  by  the  entry  filer.  The  carrier 
provides  the  driver  with  a  bar-coded 
representation  of  that  information  to 
accompany  the  paper  inward  manifest 
(CF  7533)  and  invoices.  The  CBP 
inspector  uses  that  bar  code  to  retrieve 
the  electronic  record  and  targeting 
results  in  the  automated  system.  The 
carrier  can  then  be  processed  without 
the  necessity  of  stopping  at  the  entry 
filer's  office  and  be  released  from  either 
the  primary  truck  inspection  booth  or 
ft'om  the  cargo  examination  facility. 

The  advance  transmission,  via  fax  or 
other  means,  of  the  SCAC/Pro-bill 
number  from  the  carrier  or  shipper  to 
the  filer  eliminates  the  requirement  of 
any  return  communication  from  the  filer 
to  the  carrier.  The  submission  of  the  ABI 
data  in  advance  of  arrival  eliminates  the 
need  for  carriers  to  park  in  an  import  lot 
and  spend  additional  time  at  an  entry 
filer's  office;  traffic  congestion  decreases 
and  efficiencies  in  the  release  process 
increase. 

The  electronic  filer  would  have  to 
present  commodity  and  transportation 
information  to  CBP  for  the  subject  cargo 
no  later  than  either  30  minutes  or  1  horn- 
prior  to  the  carrier's  arrival  at  a  United 
States  port  of  entry,  depending  upon  the 
specific  CBP-approved  system 
employed  in  transmitting  the  required 
data,  with  the  exception  of  CAFES  and 
BRASS,  as  described  below.  This  30- 
minute  or  1-hour  period  would  be 
measured  by  the  time  that  CBP  receives 
the  information,  as  opposed  to  the  time 
that  the  electronic  filer  transmits  the 
information  for  the  cargo.  The  CBP 
believes  that  this  time  period,  in 
relation  to  the  particular  automated 
system  used,  would  be  the  minimum 
period  needed  to  perform  a  targeting     - 
analysis  for  cargo  selectivity,  and,  if 
found  warranted,  to  arrange  for  an 
inspection  or  examination  of  the  cargo 
following  its  arrival.  This  advance  cargo 
information  reporting  requirement 
would  thus  be  the  same  at  all  ports, 
depending  on  the  approved  system  used 
to  present  the  cargo  information  to  CBP. 

Specifically,  in  this  latter  respect, 
imder  the  Free  and  Secure  Trade  (FAST) 
system,  the  electronic  filer  would  have 
to  present  commodity  and 
transportation  information  to  CBP  for 
the  subject  cargo  no  later  than  30 
minutes  prior  to  the  carrier's  arrival  at 
a  United  States  port  of  entry.  The  CBP 
believes  that  FAST  shipments  can  be 
screened  and  targeted,  as  appropriate, 
with  less  advance  notification  than 
would  otherwise  be  necessary,  because 
of  the  prior  screening  incurred  by  the 
parties  to  the  FAST  transaction, 
including  the  driver.  However,  under 
PAPS  or  ABI  in-bond  reporting,  the 
required  cargo  data  would  need  to  be 
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presented  no  later  than  1  hour  prior  to 
arrival  at  the  U.S.  port  of  entry.  By 
contrast,  for  CAFES  and  BRASS  (as 
modified),  given  the  limitations  of  these 
systems,  the  necessary  information 
would  be  submitted  upon  arrival  at  the 
first  port  of  entry. 

The  only  system  currently  in  effect 
that  allows  carrier  transmission  of  data 
electronically  to  CBP  is  FAST,  with 
respect  to  those  transactions  that  have 
data  submitted  totally  through  an 
electronic  interface  with  CBP.  Other 
participants  in  FAST  have  the  electronic 
shipment  data  transmitted  via  the  entry 
filer  in  the  Automated  Broker  Interface 
(ABI)  system  of  the  Automated 
Commercial  System  (ACS),  while  the 
carrier/ driver  presents  a  paper  manifest 
for  the  goods  on  the  conveyance.  In 
either  case,  the  driver  must  be  a 
registered  driver  in  the  FAST  Driver 
Registration  Program.  Under  the  FAST 
system,  the  electronic  filer  would  need 
to  present  cargo  data  to  CBP  no  later 
that  30  minutes  prior  to  the  carrier's 
arrival  at  a  U.S.  port  of  entry. 

Additionally,  CBP  acknowledges  the 
role  that  BRASS  (formerly  Line  Release 
(19  CFR  part  142,  subpart  D))  plays  in 
the  expeditious  movement  of  cargo  on 
the  land  border.  However,  the  current 
methodology  utilized  in  BRASS  for 
trucks  does  not  allow  for  an  advance 
electronic  notice  prior  to  arrival.  The 
BRASS  system  is,  and  remains,  heavily 
based  upon  the  presentation  of  paper 
manifests,  invoices  and  C-4  bar  code 
labels  (19  CFR  142.43(b)).  It  is  observed, 
though,  that  CBP  has  already  instituted 
an  electronic  form  of  BRASS  in  the  Rail 
Automated  Manifest  System,  and 
intends  to  do  the  same  with  the 
introduction  of  a  Truck  Automated 
Manifest  System  in  ACE.  In  the  interim, 
CBP  intends  to  allow  the  continuation 
of  BRASS  for  trucks,  but  may  institute 
some  additional  requirements  or 
otherwise  modify  BRASS  in  order  to 
increase  the  security  of  BRASS 
transactions. 

The  CBP  proposes  a  gradual  transition 
from  the  reliance  on  the  paper  based 
BRASS  release  system.  With  the 
incorporation  of  a  fully  electronic 
version  of  BRASS  planned  in  the  new 
automated  truck  manifest  scheduled  for 
delivery  under  the  Automated 
Commercial  Environment  (ACE),  CBP 
does  not  propose  making  any  changes  to 
the  method  in  which  the  current  paper 
based  BRASS  operates.  A  gradual 
reduction  in  the  parties  eligible  to 
utilize  the  existing  paper  based  BRASS 
system  is  planned,  with  limitations  in 
participation  based  on  concerns  of  other 
government  agencies,  the  level  of 
compliance  within  past  BRASS 
shipments  and  the  volume  of  usage  over 


the  course  of  the  preceding  year. 
Additionally,  CBP  will  take  measures 
considered  necessary  to  ensure  the 
security  of  the  BRASS  program  by 
incorporating  voluntary  program 
requirements  such  as  FAST  Driver 
registration  and  participation  in  the 
Customs-Trade  Partnership  Against 
Terrorism. 

Moreover,  for  in-bond  shipments 
transiting  the  United  States  that  arrive 
by  truck,  as  an  interim  procedure,  CBP 
will  also  make  use  of  those  systems  that 
are  currently  available,  since  the 
necessity  for  screening  advance  data  for 
in-bond  truck  shipments  must  be 
addressed  while  awaiting  future 
automated  systems  in  the  truck 
environment.  In  particular,  the  Customs 
Automated  Forms  Entry  System 
(CAFES)  will  be  utilized  to  prepare  the 
Customs  Form  (CF)  7512  in-bond 
document  at  all  land  border  crossings 
where  no  other  automation  is  available 
for  in-bond  shipments.  While  this 
capability  does  not  include  advance 
notice  of  the  details  of  a  shipment,  it 
does  include  automated  screening  when 
the  shipment  arrives  and  is  processed 
by  CBP.  As  an  alternative,  carriers  or 
their  agents  may  use  the  Automated 
Broker  Interface  (ABI)  to  transmit  in- 
bond  information  for  shipments  arriving 
by  truck. 

Interim  Transition  Periods 

Furthermore,  CBP  recognizes  the 
merit,  and  necessity,  of  affording 
suitable  transition  periods  for 
implementing  the  regulations  for  inward 
truck  cargo.  To  this  effect,  CBP  proposes 
that  cargo  information  be  filed 
electronically  for  truck  cargo  that  would 
arrive  at  a  United  States  port  of  entry  on 
and  after  90  days  from  the  date  that  CBP 
has  published  a  notice  in  the  Federal 
Register  informing  affected  carriers  that: 

(1)  The  approved  data  interchange  is 
in  place  and  fully  operational  at  that 
port;  and 

(2)  The  carrier  must  commence  the 
presentation  of  the  required  advance 
cargo  information  through  the  approved 
system. 

During  these  interim  periods, 
however,  if  CBP  suspected  that  goods 
were  being  routed  in  an  attempt  to 
evade  advance  scrutiny  at  an  automated 
United  States  port  of  arrival,  those 
goods  would  very  likely  be  treated  as 
high  risk  upon  their  arrival  at  a  non- 
automated  port. 

Mandatory  Filing  by  Truck  Carrier; 
Voluntary  Importer  Participation 

Under  the  proposed  pre-notification 
program,  the  incoming  truck  carrier 
would  be  obliged  to  submit  all  essential 
information  to  CBP  within  the 


designated  time  period.  However,  the 
United  States  importer,  or  its  Customs 
broker,  if  electing  to  do  so,  could 
instead  timely  file  with  CBP  any 
required  commodity  and  other  data  that 
it  possessed  in  relation  to  the  cargo. 
Such  information  would  likely  be 
directly  known  by  the  importer  or  its 
broker.  If  the  importer  or  broker  did 
elect  to  file  the  commodity  data  with 
CBP,  the  carrier  would  have  to  present 
the  required  data  pertaining  to  the 
transportation  of  the  cargo.  Such 
information  would,  of  course,  be  best 
known  by  the  carrier. 

In  any  event,  should  the  electronic 
filer  of  the  cargo  information  receive 
any  of  this  information  from  another 
party,  the  law  mandates  that  where  the 
electronic  filer  is  not  reasonably  able  to 
verify  the  information  received,  the 
regulations  must  allow  the  filer  to 
transmit  the  information  based  on  what 
it  reasonably  believes  to  be  true.  The 
CBP  has  expressly  included  this 
mandate  in.  the  proposed  regulations. 

The  CBP  will  make  every  effort  to 
ensure  that  there  will  be  sufficient  staff 
to  assist  the  trade  in  effectively 
complying  with  the  regulations.  The 
CBP  is  aware  that  effectively 
administering  the  advance  cargo 
information  program  will  undoubtedly 
place  additional  burdens  upon  it, 
especially  on  some  of  the  smaller  ports 
along  the  border. 

Finally,  CBP  will  not  propose  a 
contingency  plan  for  handling  cargo  that 
is  not  pre-reported  in  accordance  with 
the  regulations;  once  implemented  at  a 
port,  the  advance  reporting  provisions 
would  be  mandatory  for  all  required 
cargo.  For  any  inward  cargo  for  which 
advance  electronic  commodity  and 
transportation  information  was  not 
presented  to  CBP.  as  otherwise  required 
in  the  regulations,  the  transporting 
carrier  could  be  refused  admission  to 
tfie  United  States,  or  be  denied  a  permit 
to  unlade  such  cargo. 

Overview;  Truck  Cargo  Destined  to  the 
United  States 

Transmittal  of  Required  Information  for 
Incoming  Cargo 

For  any  truck  required  to  report  itS 
arrival  under  19  CFR  123.1(b),  that  will 
have  commercial  cargo  aboard.  CBP 
must  electronically  receive  from  the 
inbound  truck  carrier,  and  from  the 
United  States  importer,  or  its  Customs 
broker,  if  they  choose  to  do  so,  certain 
information  concerning  the  incoming 
cargo.  Except  as  provided  for  BRASS 
and  CAFES  under  the  previous  section 
concerning  "Interim  Measures,"  CBP 
must  receive  such  cargo  information  by 
means  of  a  CBP-approved  electronic 
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Foreign  Cargc  Transiting  the  United 
States 

For  foreign  :argo  transiting  the  United 
States  in-bon(  ,  as  an  interim  measure, 
CBP  intends  t )  employ  CAFES  or  ABI 
in-bond  repot  ting  when  either  of  these 
systems  is  avi  ilable  at  the  given  port  of 
arrival.  In  adc  ition,  any  foreign  cargo 
arriving  by  tnick  for  transportation  in 
transit  across  he  United  States  would 
be  subject  to  t  le  advance  electronic 
information  filing  requirement  for 
incoming  carj  o  when  the  Truck 
Manifest  mod  iile  in  the  Automated 
Commercial  E  nvironment  (ACE)  is 
implemented  md  made  mandatory  at 
the  port  of  arr  val.  This  reporting 
requirement  f  )r  in-transit  cargo  would 
include  foreig  n  cargo  being  transported 
by  truck  from  one  foreign  country  to 
another  (19  C  T?  123.31(a)),  and  cargo 
being  transpo  led  from  point  to  point  in 
the  same  forei  gn  country  (19  CFR 
123.31(b);  anc  19  CFR  123.42).  Further, 
cargo  that  is  ti )  be  unladen  from  the 
arriving  truck  and  entered,  in  bond,  for 
exportation,  or  for  transportation  and 
exportation,  i!i  another  vehicle  or 
conveyance  m  ould  also  be  subject  to 
this  advance  ( lectronic  information 
filing  require!  lent,  either  under  CAFES 
or  ABI  in-bon  1  reporting,  or  under  ACE 
when  it  is  imj  ilemented  and  made 
mandatory  at  he  port  of  arrival. 
However,  as  p  reviously  observed,  the 
implementatii  )n  of  ACE  will  be  the 
subject  of  a  fu  lure  Federal  Register 
notice. 
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Foreign  Coun 
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By  contrast 
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iformal  entry  pursuant  to 
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informally  entered  on  Customs  Form 
(CF)  368  or  368A  (cash  collection  or 
receipt);  (2)  Goods,  unconditionally  or 
conditionally  free,  not  exceeding  $2,000 
in  value,  that  are  eligible  for  entry  under 
CF  7523;  and  (3)  Products  of  the  United 
States  being  returned,  for  which  entry  is 
prescribed  on  CF  3311.  In  these 
instances,  the  paper  entry  document 
alone  would  serve  as  both  the  manifest 
and  entry. 

Affected  Parties 

The  incoming  truck  carrier  must 
present  the  required  commodity  and 
transportation  information  in  advance  to 
CBP  electronically  via  the  CBP- 
approved  electronic  data  interchange, 
currently  through  FAST.  PAPS,  BRASS 
(modified  as  necessary),  CAFES  or  ABI 
in-bond  reporting,  and,  when  available, 
through  ACE.  However,  the  United 
States  importer,  or  its  Customs  broker, 
if  choosing  to  do  so,  may  instead 
electronically  submit  to  CBP,  within  the 
designated  time  period,  that  portion  of 
the  required  information  that  it 
possesses  in  relation  to  the  cargo.  Where 
the  importer,  or  broker,  elects  to  file  a 
portion  of  the  cargo  information,  the 
carrier  would  be  responsible  for  timely 
presenting  to  CBP  the  remainder  of  the 
required  data. 

Specific  Information  Required 

The  cargo  data  elements  that  would 
need  to  be  presented  electronically  to 
CBP,  on  an  interim  basis,  are  those  data 
elements  that  are  currently  required 
under  FAST.  The  anticipated  data 
elements  for  electronic  submission 
under  ACE  have  not  been  completely 
finalized  yet.  The  data  elements  that 
would  be  required  under  ACE  will  be 
identified  at  a  future  date  pursuant  to  a 
future  Federal  Register  notice. 

Accordingly,  the  following 
commodity  and  transportation 
information,  as  applicable,  would  have 
to  be  electronically  transmitted  to  and 
received  by  CBP  for  all  required 
incoming  cargo  arriving  in  the  United 
States  by  truck,  to  the  extent  that  the 
particular  CBP-approved  electronic  data 
interchange  system  employed  can 
accept  this  information: 

(1)  Conveyance  number,  and  (if 
applicable)  equipment  number  (the 
number  of  the  conveyance  is  its  Vehicle 
Identification  Number  (VIN)  or  its 
license  plate  number  and  state  of 
issuance;  the  equipment  number,  if 
applicable,  refers  to  the  identification 
number  of  any  trailing  equipment  or 
container  attached  to  the  power  unit); 

(2)  Carrier  identification  (this  is  the 
truck  carrier  identification  SCAC  code 
(the  unique  Standard  Carrier  Alpha 
Code)  assigned  for  each  carrier  by  the 


National  Motor  Freight  Traffic 
Association;  see  19  CFR  4.7a(c)(2)(iii)); 

(3)  Trip  number  and,  if  applicable,  the 
transportation  reference  number  for 
each  shipment  fthe  transportation 
reference  number  is  the  freight  bill 
number,  or  Pro  Number,  if  such  a 
number  has  been  generated  by  the 
carrier); 

(4)  Container  number(s)  (for  any 
containerized  shipment)  (if  different 
from  the  equipment  number),  and  the 
seal  numbers  for  all  seals  affixed  to  the 
equipment  or  container(s); 

(5)  The  foreign  location  where  the 
truck  carrier  takes  possession  of  the 
cargo  destined  for  the  United  States; 

(6)  The  scheduled  date  and  time  of 
arrival  of  the  truck  at  the  first  port  of 
entry  in  the  United  States; 

(7)  The  numbers  and  quantities  for  the 
cargo  laden  aboard  the  truck  as 
contained  in  the  bill(s)  of  lading  (this 
means  the  quantity  of  the  lowest 
external  packaging  unit;  containers  and 
pallets  do  not  constitute  acceptable 
information;  for  example,  a  container 
holding  10  pallets  with  200  cartons 
should  be  described  as  200  cartons); 

(8)  The  weight  of  the  cargo,  or,  for  a 
sealed  container,  the  shipper's  declared 
weight  of  the  cargo; 

(9)  A  precise  description  of  the  cargo 
or  the  Harmonized  Tariff  Schedule 
(HTS)  numbers  to  the  6-digit  level  under 
which  the  cargo  will  be  classified 
(Generic  descriptions,  specifically  those 
such  as  FAK  ("freight  of  all  kinds"), 
"general  cargo,"  and  "STC"  ("said  to 
contain")  are  not  acceptable); 

(10)  Internationally  recognized 
hazardous  material  code  when  such 
cargo  is  being  shipped  by  truck; 

(11)  The  shipper's  complete  name  and 
address,  or  identification  number,  from 
the  bill(s)  of  lading  (this  is  the  actual 
shipper  (the  owner  and  exporter)  of  the 
cargo  from  the  foreign  country;  the 
identification  number  will  be  a  unique 
number  to  be  assigned  by  CBP  upon  the 
implementation  of  the  Automated 
Commercial  Environment);  and 

(12)  The  complete  name  and  address 
of  the  consignee,  or  identification 
number,  from  the  bill(s)  of  lading  (this 
is  the  party  to  whom  the  cargo  will  be 
delivered  in  the  United  States,  with  the 
exception  of  "FROB"  (Foreign  Cargo 
Remaining  On  Board);  the  identification 
number  will  be  a  unique  number 
assigned  by  CBP  upon  implementation 
of  the  Automated  Commercial 
Environment). 

Transition/Timetable  for  Compliance 

The  incoming  truck  carrier  and,  if 
electing  to  do  so,  the  United  States 
importer,  or  its  Customs  broker,  must 
present  the  advance  electronic  cargo 
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data  to  CBP,  as  discussed  above,  at  the 
particular  port  of  entry  where  the  truck 
will  arrive  in  the  United  States  on  and 
after  90  days  from  the  date  that  CBP  has 
published  a  notice  in  the  Federal 
Register  informing  affected  carriers  that: 

(1)  The  approved  data  interchange  is 
in  place  and  fully  operational  at  that 
port;  and 

(2)  The  carrier  must  commence  the 
presentation  of  the  required  advance 
cargo  information  through  the  approved 
system. 

Comments;  Cargo  Departing  From  the 
United  .States;  All  Modes 

The  following  comments  were 
received  regarding  the  electronic 
submission  of  cargo  data  for  outbound  j 
shipments. 

Setting  Transmittal  Times  for 
Electronically  Presenting  Information 

Comment 

The  time  frames  proposed  by  Customs 
were  too  long,  would  significantly 
impede  or  eliminate  Just-in-Time  ("JIT") 
business  practices,  and  impede  or 
eliminate  express  shipping  services. 

CBP  Response 

The  pre-departure  filing  time  frames 
set  forth  in  this  proposed  rule  for  export 
cargo  information  reporting  are  far 
shorter  than  the  24-hour  period  prior  to 
lading  that  was  included  in  the 
"strawman"  proposals.  As  previously 
indicated,  the  time  frames  set  forth  in 
the  "strawman"  proposals  were  only 
intended  to  stimulate  feedback  from  the 
trade,  for  consideration  by  CBP  in 
formulating  time  frames  for  presenting 
the  required  cargo  data  luider  this 
proposed  rule.  The  time  frames 
proposed  in  this  rule,  discussed  in 
further  detail  below,  range  from  24 
hours  prior  to  departure  for  vessels  to 
not  later  than  1  hour  prior  to  departure 
for  trucks. 

In  determining  the  time  frames  for  the 
advance  reporting  of  information  for 
outbound  cargo  in  this  proposed  rule, 
CBP  considered  existing  commercial 
practices.  The  CBP  also  took  into 
account  the  minimum  amoimt  of  time 
necessary  to  perform  automated 
targeting  and  analysis  and  to  request 
further  information  about  the  cargo  or  to 
schedule  its  examination,  in  the  event 
that  a  shipment  were  identified  as  being 
potentially  high-risk.  The  CBP  also 
considered  the  different  threats  to  the 
United  States  and  others  posed  by 
outbound  shipments.  It  is  anticipated 
that  these  time  frames  are  sufficiently 
abbreviated  that  there  will  be  no 
palpable  impact  on  "JIT"  business/ 
inventory  practices. 


Conunent 

The  reporting  time  frames  should  be 
based  on  when  the  electronic  filer 
transmits  the  information,  as  opposed  to 
when  the  Goverimient-administered 
automated  system  verifies  the  receipt  of 
the  transmitted  information. 


At  the  time  of  promulgation  of  a  final 
rule  in  this  matter,  automated  manifest 
options  will  not  be  available  for  air, 
truck,  and  rail  modes  in  AES.  For  the 
purposes  of  this  rulemaking,  pursuant  to 
the  Trade  Act  of  2002,  CBP  has 
determined  that  the  option  of  waiting 
for  the  availability  of  automated  export 
manifest  systems  in  AES  does  not  meet 
the  intent  of  the  Trade  Act  to  improve 
cargo  safety  and  security  in  the  near 
term.  Accordingly,  should  export 
manifest  modules  not  be  available  upon 
the  effective  date  of  a  final  rule  in  this 
matter,  CBP  proposes  to  collect  the 
following  6  transportation  data  elements 
for  outbound  cargo,  which  should 
otherwise  be  readily  known  to  the 
USPPI  or  its  authorized  agent,  as  further 
discussed,  infra:  Mode  of  transportation; 
Carrier  identification;  Conveyance 
name;  Country  of  ultimate  destination; 
Estimated  date  of  exportation;  and  Port 
of  exportation. 

Exemptions;  Retention  of  Post- 
Departure  Filing 


CBP  Response 

There  is  no  mechanism  in  the 
approved  electronic  data  interchange 
system  (currently,  the  Automated 
Export  System  (AES))  for  capturing  the 
date  and  time  of  submission  by  the  filer. 
The  time  of  receipt  is  quantified  by  the 
time  that  an  Internal  Transaction 
Number  (ITN)  is  generated,  and  the 
system  records  this  date  and  time. 

The  AES  has  an  Office  of  Management 
and  Budget  (OMB)  performance 
measure  for  2003  which  sets  the  goal  of 
monitoring  and  tuning  trade  processing 
to  maintain  the  average  monthly  percent 
of  filer  transmissions  with  a  turnaround 
time  below  one  minute  at  95%.  The 
AES  consistently  meets  this  new 
performance  measure.  The  CBP  cannot 
monitor  complicmce  and/or  perform 
enforcement  based  on  the  date  and  time 
of  submission  by  the  filer. 

Load/No  Load  Messages 

Comment 

The  trade  expressed  the  need  for  both 
a  "No  Load"  message,  and  an  "OK  to 
Load"  message  for  both  imports  and 
exports. 

CBP  Response 

The  CBP  sees  "No  Load"  situations 
for  exports  as  an  extremely  infrequent 

occurrence.  Therefore,  a  constant  streanr-^iniited  post-departiu-e  filing  option  may 
of  "OK  to  Load"  messages  would  not  be     be  appropriate  for  certain  types  of 

export  shipments.  The  CBP  will  work 
with  the  Bureau  of  Census  and  the  trade 
in  designing  these  programs,  building 
upon  current  initiatives  such  as  AES 
Option  4,  the  Customs-Trade 
Partnership  Against  Terrorism  (C- 
TPAT),  and  the  Transportation  Security 
Administration's  (TSA's)  "Known 
Shipper  "  Program.  The  C-TPAT  is  a 
joint  government-business  initiative 
designed  to  enhance  security 
procedures  over  the  entire  supply  chain 
of  incoming  cargo  while  improving  the 
flow  of  trade.  In  return  for  tightening  the 
security  of  their  supply  chains,  C-TPAT 
participants  can  get  their  cargo 
processed  through  CBP  faster. 

At  the  present  time,  while  not 
exempting  any  USPPI  from  the  advance 
pre-departure  cargo  information 
reporting  requirements,  this  rulemaking 
supports  post-departure  reporting  by 
highly  compliant  exporters.  The  CBP 
and  Census  will  develop  and  implement 


Comment 

The  trade  strongly  supported 
retaining  the  Option  4  Post-Departure 
filing  privilege. 

CBP  Response 

The  CBP  supports  a  structured  system 
of  exemptions  and/or  pre-approval 
programs  that  recognize  the  varying 
degrees  of  risk  associated  with  export 
shipments  and  the  different  threats 
posed  to  the  United  States  and  others  by 
such  shipments.  Given  the  differences 
in  in-bond  and  export  shipments,  a 


useful  to  the  export  process. 

The  AES  Commodity  module,  which 
will  be  used  to  meet  the  Trade  Act 
mandate,  currently  does  not  have  the 
capability  to  provide  an  automated  "No 
Load"  or  "Hold"  message  to  the  carrier. 
The  AES  Commodity  module  does 
provide  feedback  to  the  United  States 
Principal  Party  in  Interest  (USPPI)  or  its 
authorized  filing  agent  in  the  form  of 
warning  messages  for  data 
inconsistencies  as  well  as  for  data  errors 
in  cases  where  the  system  cannot  accept 
the  data  as  transmitted.  (The  CBP  will 
use  the  term  "USPPI,"  as  defined  in  15 
CFR  part  30;  the  term  "Exporter"  will 
not  be  used  again  in  this  document.)  A 
"No  Load"  message  transmitted  to  the 
USPPI  or  its  filing  agent  is  not  the  most 
efficient  notification  path  for  denying 
lading  to  a  specific  shipment.  A  "No 
Load"  message  will  be  feasible  when 
export  manifest  modules  for  all  modes 
are  in  place  in  AES. 
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changes  to 
jointly,  and 


pdst-departure  reporting 
a^  appropriate. 


Comment 

The  trade  i  idicated  a  need  for 
priority/exen  iption  for  a  range  of 
commodities  and  transaction  types. 
Examples  of  commodities  proposed  for 
exemption  w  jre  bulk  cargo,  perishables, 
and  human  o  rgans/perishable  medical 
products.  Related  or  "twin  plant" 
shipments  wore  also  suggested  as 
candidates  fo  r  exemption. 

CBP  Responsj 

The  CBP  is 
exemptions 
regulations 
Trade  Act.  Til 
exemption  o 
such  as  hum4n 
medical  su 
humanitariar 
future  exem 
for  participat 
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ITN  number  on  any  export 
documentation  will  not  be  required  or 
enforced  until  the  implementation  of 
the  redesign  of  the  AES  commodity 
module,  which  is  anticipated  to  be 
completed  in  mid  2004. 

The  ITN  provides  a  link  to  a  create 
date  and  time  for  the  record  in  AES 
from  which  to  verify  compliance  with 
pre-departiu-e  filing  requirements.  The 
ITN  is  also  consistent  in  format,  starting 
with  an  "X",  followed  by  an  8-position 
date  (century,  year,  month,  day)  and  a 
6-position  sequential  number  that  is 
assigned  by  the  AES  system.  In 
addition,  the  AES  mainframe  typically 
returns  the  ITN  in  less  than  one  minute. 

By  contrast.  External  Transaction 
Numbers  (XTNs)  consist  of  the  9-digit 
electronic  filer  identification  and  a 
Shipment  Reference  Number  (SRN)  that 
are  separated  by  a  hyphen.  The  SRN 
may  contain  up  to  17  letters,  numbers 
and  symbols,  allowing  for  a  longer 
format  with  more  variability  than  the 
ITN. 

The  CBP  notes  that  ITNs  will  not  be 
required  for  shipments  authorized  for 
post-departure  (currently  AES  Option  4) 
reporting  of  export  cargo  information. 
The  post-departure  filing  citation 
annotated  on  export  documentation  will 
continue  to  conform  to  approved 
formats  contained  in  the  Bureau  of 
Census  Foreign  Trade  Statistics 
Regulations  (FTSR)  (15  CFR  part  30). 

The  CBP  recognizes  conditions  under 
which  ITNs  will  not  be  available  due  to 
a  failure  of  an  automated  system. 
Procedures  for  dealing  with  system 
downtime — where  the  Government's 
electronic  system  and/or  the  USPPl's 
system  for  receiving  and  processing 
export  cargo  data  fails — will  be  detailed 
in  the  Automated  Export  System  Trade 
Interface  Requirements  handbook 
(AESTIR),  and  any  successor 
publication.  The  AESTIR  is  available  on 
the  CBP  Web  site  (bttp://www.cbp.gov). 

Overview;  Cargo  Departing  From  the 
United  States;  All  Modes 

Outward  Cargo  Information  Reporting; 
System  To  Be  Used 

To  ensure  the  safety  and  security  of 
cargo  that  would  be  sent  from  the 
United  States,  as  mandated  by  section 
343(a),  as  amended,  CBP  would  use  the 
existing  approved  electronic  data 
interchange  system  for  receiving  export 
commodity  data  from  the  United  States 
Principal  Party  in  Interest  (USPPI).  The 
current  system  being  used  for  this 
purpose  is  called  the  Automated  Export 
System  (AES). 

The  CBP  has  elected,  in  consultation 
and  cooperation  with  the  Bureau  of 
Census,  to  utilize  the  commodity 


module  of  the  AES  (the  automated 
Shipper's  Export  Declaration),  to  meet 
the  mandate  of  the  Trade  Act.  At  such 
time  as  automated  manifest  modules  are 
available  for  all  modes,  these  enhanced 
capabilities  will  be  reviewed  to 
determine  additional  compliance  with 
the  Trade  Act  of  2002. 

This  is  a  considered  decision 
recognizing  that  at  the  time  of 
promulgation  of  the  final  rule  under 
section  343(a),  as  amended,  the  filing  of 
export  data  via  the  AES  will  not  be 
mandatory.  In  short,  it  is  intended  that 
the  final  rule  in  this  matter  for  the 
advance  filing  of  cargo  information  for 
all  reportable  outbound  shipments  not 
be  implemented  until  Bureau  of  Census 
regulations  under  the  Security 
Assistance  Act  (Pub.  L.  107-228)  are 
implemented. 

Since  the  inception  of  AES,  the 
elimination  of  the  paper  Shipper's 
Export  Declaration  (SED)  has  been  the 
ultimate  goal,  and  with  the  passage  of 
the  Security  Assistance  Act,  the  Bureau 
of  Census  has  the  authority  to  mandate 
the  electronic  filing  of  all  reportable 
export  shipments,  with  promulgation  of 
regulations  planned  for  mid  2004.  Prior 
to  mandatory  electronic  filing  for  all 
reportable  export  shipments,  the 
Department  of  Commerce,  Bureau  of 
Census,  will  publish  a  rule  requiring 
mandatory  electronic  reporting  for 
commodities  on  the  Commerce  Control 
List  (CCL),  and  U.S.  Munitions  List 
(USML),  planned  for  the  summer  of 
2003. 

The  CBP,  however,  does  intend  to 
accomplish  several  things  with  this 
rulemaking: 

(1)  Articulate  a  commitment  to 
strengthening  export  reporting  processes 
in  concert  with  external  agency  partners 
such  as  the  Department  of  Commerce 
(the  Bureau  of  Census  and  the  Bureau  of 
Industry  and  Security),  the  Department 
of  State  (the  Directorate  of  Defense 
Trade  Controls),  the  Department  of 
Treasury'  (Office  of  Foreign  Assets 
Control),  the  Department  of 
Transportation,  the  Drug  Enforcement 
Administration,  and  the  Environmental 
Protection  Agency; 

(2)  Establish  time  frames  for 
automated  reporting  that  will  support 
targeting  for  high  risk  exports  and  allow 
CBP  or  other  Government  agencies  to 
respond  prior  to  export;  and 

(3)  Establish  the  system  generated 
Internal  Transaction  Number  as  the 
accepted  proof  of  automated  filing,  for 
all  reportable  exports  not  eligible  for 
exemption. 

Utilizing  the  automated  SED  within 
the  AES  combined  with  mandatory 
filing  under  Census  complies  with  the 
intent  of  the  Trade  Act  to  collect 
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advance  cargo  information 
electronically  from  the  party  with  the 
best  knowledge  of  that  information. 
Under  current  automated  practices,  the 
USPPI  or  its  authorized  agent  has  the 
capability  to  transmit  export 
information  electronically,  and  with 
limited  exceptions,  has  knowledge  of 
the  data  transmitted. 

Time  Frames  for  Presenting  Information 

A  USPPI,  or  its  authorized  agent, 
participating  in  advance  cargo 
information  filing  would  have  to  present 
export  cargo  information  through  the 
AES  commodity  module  for  outbound 
shipments,  as  follows: 

(1)  For  vessel  cargo,  the  participating 
USPPI  or  its  authorized  agent  must 
transmit  and  verify  system  acceptcmce 
of  export  vessel  cargo  information  no 
later  than  24  hours  prior  to  the 
departure  of  the  vessel; 

(2)  For  air  cargo,  including  cargo 
being  transported  by  Air  Express 
Couriers,  the  participating  USPPI  or  its 
authorized  agent  must  transmit  and 
verify  system  acceptance  of  export  air 
cargo  information  no  later  than  2  hours 
prior  to  the  scheduled  departure  time  of 
the  aircraft; 

(3)  For  truck  cargo,  including  cargo 
departing  by  Express  Consigimient 
Courier,  the  participating  USPPI  or  its 
authorized  agent  must  present  and 
verify  system  acceptance  of  export  truck 
cargo  information  no  later  than  1  hour 
prior  to  the  arrival  of  the  truck  at  the 
border;  and 

(4)  For  rail  cargo,  the  participating 
USPPI  or  its  authorized  agent  must 
transmit  and  verify  system  acceptance 
of  export  rail  cargo  information  no  later 
than  4  hours  prior  to  the  time  at  which 
the  engine  is  attached  to  the  train  to  go 
foreign. 

The  preceding  time  frames  are 
provided  by  CBP  as  minimum 
guidelines.  All  parties  involved  in 
export  transactions  should  be  advised 
that  filing  electronic  cargo  information 
as  far  in  advance  as  practicable  reduces 
the  need  for  CBP  to  delay  export  of  that 
cargo  to  complete  any  screening  or 
examinations  deemed  to  be  necessary. 

The  foregoing  time  frames  for 
reporting  information  about  outbound 
vessel,  air,  truck  and  rail  cargo  only 
apply  to  shipments  without  an  export 
license,  that  require  full  pre-departure 
reporting  of  shipment  data,  in  order  to 
comply  with  the  advance  cargo 
information  filing  requirements  under 
section  343(a),  as  amended.  The  USPPI 
or  its  authorized  agent  may  refer  to 
proposed  §  192.14(e)  for  specific 
guidance  concerning  the  effective  date 
for  the  time  frames  detailed  herein. 
Requirements  placed  on  exports 


controlled  by  other  Government 
agencies  will  remain  in  force  unless 
changed  by  the  agency  having  the 
regulatory  authority  to  do  so.  The  CBP 
will  also  continue  to  require  a  72-hour 
advance  notice  for  vehicle  exports 
pursuant  to  19  CFR  192.2(c)(1)  and 
(c)(2)(i).  The  USPPI  or  its  authorized 
agent  should  refer  to  the  relevant  titles 
in  the  Code  of  Federal  Regulations  for 
the  pre-filing  requirements  of  other 
Government  agencies. 

Electronic  Filer  of  Export  Cargo 
Information;  Proposed  Requirements 

The  USPPI,  or  its  authorized  agent, 
who  participates  in  reporting  export 
data  electronically  via  the  commodity 
module  (the  automated  Shipper's  Export 
Declaration)  of  the  AES,  would  continue 
to  transmit  and  verify  that  such  data  had 
been  accepted  through  the  system,  but 
would  have  to  do  so  no  later  than  the 
time,  in  advance  of  departure, 
prescribed  for  each  mode  of 
transportation  under  this  proposed  rule. 
The  USPPI  or  its  authorized  agent  may 
refer  to  proposed  §  192.14(e)  for  specific 
information  concerning  effective  dates 
for  procedures  outlined  herein. 

Since  the  AES  Commodity  Module 
already  captures  the  requisite  export 
data,  and  to  avoid  redundancy  with 
existing  export  reporting  requirements, 
no  new  commodity  or  transportation 
data  elements  would  need  to  be 
requfred  under  section  343(a),  as 
amended.  Specifically,  the  export  cargo 
information  collected  from  USPPIs  or 
their  authorized  agents  is  contained  in 
the  Bureau  of  Census  electronic 
Shipper's  Export  Declaration  (SED)  that 
is  presented  to  CBP  through  the  AES. 
Those  export  commodity  data  elements 
that  are  required  to  be  reported 
electronically  through  AES  are  also 
foiuid  in  §  30.63  of  the  Bureau  of  Census 
Regulations  (15  CFR  30.63).  The 
required  transportation  data  elements 
are  defined  below  in  accordance  with  15 
CFR  30.63. 

1.  Mode  of  transportation.  The  mode 
of  transportation  is  defined  as  that  by 
which  the  goods  are  exported  or 
shipped  (vessel,  air,  rail,  or  truck). 

2.  Carrier  identification.  The  USPPI  or 
its  authorized  agent  should  reasonably 
be  expected  to  know  the  identification 
of  the  carrier  that  would  actually  be 
transporting  the  merchandise  out  of  the 
United  States.  For  vessel,  rail  and  truck 
shipments,  the  unique  carrier  identifier 
would  be  its  4-character  Standard 
Carrier  Alpha  Code  (SCAC);  for  aircraft, 
this  identifier  would  be  the  2-  or  3- 
character  International  Air  Transport 
Association  (LATA)  code. 

3.  Conveyance  name.  The  conveyance 
name  would  be  the  name  of  the  carrier 


(for  sea  carriers,  the  name  of  the  vessel; 
for  others,  the  carrier  name). 

4.  Country  of  ultimate  destination. 
This  is  the  country  as  known  to  the 
USPPI  or  its  authorized  agent  at  the  time 
of  exportation,  where  the  cargo  is  to  be 
consumed  or  further  processed  or 
manufactured.  This  coimtry  would  be 
identified  by  the  2-character 
International  Standards  Organization 
(ISO)  code  for  the  coimtry  of  ultimate 
destination. 

5.  Estimated  date  of  exportation.  The 
participating  USPPI  or  its  authorized 
agent  must  report  the  date  the  cargo  is 
scheduled  to  leave  the  United  States  for 
all  modes  of  transportation.  If  the  actual 
date  is  not  knowrn,  the  participating 
USPPI  or  authorized  agent  must  report 
the  best  estimate  as  to  the  time  of 
departure. 

6.  Port  of  exportation.  The  port  of 
exportation  would  be  designated  by  its 
unique  code,  as  set  forth  in  Annex  C, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

Identifying  High-Risk  Shipments 

The  CBP  finds  that  the  data  elements 
that  the  USPPI  would  have  to  timely 
present  through  AES  covering  both  the 
commodity  and  transportation 
information  for  outbound  cargo  should 
prove  to  be  sufficient  for  identifying  and 
targeting  potentially  high-risk 
shipments.  For  outbound  cargo  that  CBP 
has  identified  as  high-risk,  the  carrier, 
after  being  duly  notified  by  CBP,  would 
be  responsible  for  delivering  the  cargo 
for  inspection/examination;  if  the  cargo 
identified  as  high-risk  had  already 
departed,  CBP  would  exercise  its 
authority  to  demand  that  the  cargo  be 
redelivered  (see  19  CFR  113.64(g)(2)). 

Notably,  in  the  case  of  outbound 
cargo,  identifying  high-risk  shipments 
-would  principally  be  concerned  with 
interdicting  any  attempted  illegal  export 
of  technology,  and  associated  goods  and 
materials,  that  could  be  employed  by 
terrorist  organizations  abroad  in  the 
construction  of  weapons  of  mass 
destruction  (WMDs),  such  as  nuclear 
and  radiological  dispersal  devices 
("dirty  bombs"),  that  would  be  intended 
ultimately  for  use  either  here  in  the 
United  States  or  in  another  country. 

Proposed  Requirement;  Carrier  Data 

The  CBP  has  made  a  prudent 
judgment  that  the  transportation  data, 
along  with  the  commodity  data  (both 
collected  in  the  AES  Commodity 
Module),  that  CBP  proposes  to  require 
from  the  participating  USPPI  or  its 
authorized  agent,  would  be  sufficient  for 
effective  targeting  and  risk  assessment 
under  section  343(a),  as  amended. 
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Additiona  1  information  for  outward 
cargo  is  not  i  -eadily  available  in  advance 
of  departure  because  exporting  carriers, 
who  have  di  rect  knowledge  of  this 
information,  generally  do  not  now  have 
the  electronic  capability  to  furnish  cargo 
data  through  AES.  Specifically,  there  are 
no  carrier  m  inifest  modules  in  AES, 
except  for  the  vessel  carrier  module 
which  is  vol  antary  and  does  not  yet 
include  the  capability  to  receive  cargo 
data  directly  from  Non  Vessel  Operating 
Common  Cai  Tiers  (NVOCCs).  Therefore, 
implementation  of  mandatory 
automated  c<  irgo  data  processes  for 
vessel  operal  ors  in  the  absence  of  other 
such  module  s  would  create  uneven 
requirement^  within  and  across  modes 
of  transportation. 

Conversely  ,  to  presently  obligate 
USPPIs  or  th  jir  authorized  agents  to 
transmit  tran  sportation  data  additional 
to  that  whicl  is  collected  in  the  AES 
Commodity  Module  would  be 
impracticable  because  such  information 
would  not  necessarily  otherwise  be 
obtcdnable  in  a  timely  enough  manner  to 
meet  the  proposed  advance  electronic 
reporting  procedures;  this  would 
inevitably  delay  and  disrupt  the 
movement  o|  cross-border  traffic. 
Agciinst  thk  overall  backdrop, 
therefore,  CBP  has  concluded  that  its 
proposal  to  rijquire  pre-existing  data 
elements  for  autward  cargo  represents  a 
sound  and  sekisible  initial  step  in 
establishing  a  solid  informational 
bulwark  against  threats  to  cargo  safety 
and  security,  and  one  which  would  not 
adversely  im]  )act  or  impinge  upon  the 
flow  of  cross-  border  commerce. 

To  this  end,  and  pursuant  to  Bureau 
of  Census  reg  ulations  that  are  due  to  be 
issued  next  y  ear,  the  current  AES 
system  is  to  I:  e  upgraded  and 
reprogrammed  so  as  to  enable,  and 
require,  that  USPPIs  or  their  authorized 
agents  transn  it,  verify  acceptance  and 
annotate  an  F  rW  (unless  otherwise 
exempt  from  are-departure  filing)  on 
export  docun  ents  presented  to  the 
exporting  car  rier  in  accordance  with  the 
time  frames  a  nd  procedures  outlined  in 
this  rule.  Nevlertheless.  CBP  and  the 
exporting  trade  agree  with  the 
advisability  c  f  creating  carrier  manifest 
modules  in  AES  or  a  successor  system 
that  would  fa  militate  the  reporting  of 
additional  ca'go  information  for 
outbound  car  50. 

Complete  t  ansportation  data  from 
exporting  car  -iers  would  be  collected  for 
every  export  shipment  when  CBP  has 
the  system  cababilities  set  up  to  receive 
this  data  directly  from  carriers.  Once 
this  requisite  kechnology  is  approved 
and  incorporated  into  an  automated 
system,  CBP  ivill  then  review  these  new 
capabilities  t(  1  determine  additional 


compliance  with  the  Trade  Act  of  2002. 
The  CBP  would  then  propose  its  own 
regulations  in  the  Federal  Register 
calling  for  exporting  carriers,  in  advance 
of  departure,  to  electronically  file  their 
outward  cargo  information  with  CBP 
through  the  approved  system. 

Proof  of  Electronic  Filing;  System 
Verification  of  Data  Acceptance 

For  each  export  shipment  to  be  laden, 
the  participating  USPPI,  or  its 
authorized  agent,  must  furnish  to  the 
outbound  carrier  a  proof  of  electronic 
filing  citation  covering  the  cargo  to  be 
laden,  for  annotation  on  the  outward 
manifest,  waybill,  or  other  export 
documentation  when  cargo  information 
is  reported  electronically;  in  the 
alternative,  the  USPPI,  or  authorized 
agent,  would  be  responsible  for 
providing  to  the  exporting  carrier  an 
appropriate  low-risk  exporter  citation 
(currently  Option  4)  or  an  exemption 
statement  for  the  cargo.  The  carrier  may 
not  load  cargo  without  the  related 
electronic  filing  citation  (e.g.,  the  ITN], 
low-risk  exporter  citation,  or  an 
appropriate  exemption  statement. 

The  proof  of  electronic  filing  citation, 
low-risk  exporter  citation,  or  exemption 
statement,  will  conform  to  the  approved 
formats  found  in  the  Bureau  of  Census 
Foreign  Trade  Statistics  Regulations 
(FTSR)  (15  CFR  part  30),  or  on  the 
Census  Web  site  [http:// 
www.census.gov/foreign-trade/ 
regulations/index.html). 

When  successfully  transmitting  cargo 
data  for  a  shipment  through  the  system, 
the  USPPI  or  its  authorized  agent  will 
receive  a  system-generated  confirmation 
number,  known  as  an  Internal 
Transaction  Number  (ITN),  which 
constitutes  verification  that  the  data 
transmitted  has  been  accepted  by  the 
system.  For  transmitted  data  that  passes 
system  edits,  the  current  approved 
electronic  c|ata  interchange  (AES) 
returns  this  confirmation  number 
routinely  in  less  than  one  minute.  This 
enables  CBP  to  base  the  monitoring  and 
enforcement  of  the  time  frames  on  the 
actual  time  of  receipt  (of  the  data)  rather 
than  on  its  transmission,  which  cannot 
be  quantified.  When  the  redesign  of  the 
AES  commodity  module  is  in  place,  the 
proof  of  export  filing  citation  will  need 
to  include  the  ITN. 

Exemptions  From  Reporting 
Requirements 

Exemptions  from  reporting 
requirements  for  certain  cargo  are  under 
the  authority  of  the  Bureau  of  Census 
(15  CFR  30.50  through  30.58).  The 
proposed  CBP  regulations  under  section 
343(a),  as  amended,  would  likewise 
encompass  these  exemptions. 


Transition  Period;  Implementation 

For  successfully  targeting  potentially 
high-risk  export  commodity  shipments, 
CBP  supports  the  employment  of 
current  AES  systems  that  are  already 
heavily  in  use  and  widely  available  to 
USPPIs.  With  Internet  connections,  as 
noted,  AES  allows  new  USPPIs  that  are 
relatively  small  businesses,  to  be 
brought  into  the  System  fairly  easily  and 
inexpensively.  To  this  end,  the 
proposed  regulations  for  the  specified 
pre-departure  reporting  of  cargo 
commodity  and  transportation 
information  for  outbound  shipments, 
together  with  the  requirement  of  the 
ITN,  would  be  implemented  concurrent 
with  the  completion  of  the  redesign  of 
the  AES  commodity  module  and  the 
implementation  of  mandatory  filing 
regulations  by  the  Department  of 
Commerce  pursuant  to  Public  Law  107- 
228. 

Future  Rulemaking  Regarding  Related 
Laws 

Waterbome  Cargo;  Section  343(b), 
Trade  Act  of  2002 

Section  343(b),  Trade  Act  of  2002,  as 
amended  (codified  at  19  U.S.C.  1431a), 
requiring  proper  documentation  for  all 
cargo  to  be  exported  by  vessel,  will  be 
the  subject  of  a  separate  publication  in 
-the  Federal  Register. 

Transportation  Security 
Administration — Cargo  Security 
Programs 

It  is  also  stressed  that  the  final 
regulations  that  will  be  issued  to 
implement  section  343(a),  as  amended, 
may,  in  the  foreseeable  future,  be 
subject  to  modification  as  necessary  to 
accommodate  a  cargo  security  program 
that  may  be  developed  by  the 
Transportation  Security  Administration 
(TSA)  in  accordance  with  the  Aviation 
and  Transportation  Security  Act  (Public 
Law  107-71,115  Stat.  597;  November 
19,  2001)  (49  U.S.C.  114(d),  (f)(10); 
44901(a),  m 

Comments 

Before  adopting  these  proposed 
amendments,  consideration  will  be 
given  to  any  vvrritten  comments  that  are 
timely  submitted  to  Customs  and  Border 
Protection  (CBP).  The  CBP  specifically 
requests  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  Comments  are 
especially  requested  as  to  the 
sufficiency  of  the  explanations  that 
accompany  the  proposed  data  elements, 
as  well  as  the  impact  on  small  business 
entities  under  the  Regulatory  Flexibility 
Act.  Comments  submitted  will  be 
available  for  public  inspection  in 
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accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  at  the  Bureau  of 
Customs  and  Border  Protection,  799  9th 
Street,  NW.,  Washington,  D.C.  during 
regular  business  hours.  Arrangements  to 
inspect  submitted  comments  should  be 
made  in  advance  by  calling  Mr.  Joseph 
Clark  at  (202)  572-8768. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  and  Border  Protection  (CBP) 
has  conducted  an  economic  analysis  to 
determine  whether  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  would  apply  to  this 
rulemaking.  It  has  been  determined,  as 
a  result  of  the  initial  analysis 
conducted,  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  as  required  by  the  RFA. 
This  economic  analysis  is  attached  as  an 
Appendix  to  this  document.  For  the 
reasons  set  forth  in  the  analysis,  the 
agency  does  not  make  a  certification  at 
this  time  with  regard  to  the  regulatory 
requirements  of  5  U.S.C.  603  and  604. 
Also,  this  rule  is  a  "significant 
regulatory  action"  under  Executive 
Order  (E.O.)  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  in  accordance  with  that  E.O. 
However,  it  is  our  preliminary 
determination  that  the  proposed  rule 
would  not  result  in  an  "economically 
significant  regulatory  action"  under  E.O. 
12866,  as  regards  the  impact  on  the 
national  economy. 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
document  is  contained  in  §§4.7a, 
122.48a,  123.91,  123.92.  and  192.14. 
Under  these  sections,  the  information 
would  be  required  and  used  to 
determine  the  safety  and  security 
conditions  under  which  cargo  to  be 
brought  into  or  sent  from  the  United 
States  was  maintained  prior  to  its  arrival 
or  departure.  The  likely  responddhts 
and/or  recordkeepers  are  air,  truck,  rail 
and  vessel  carriers,  Non  Vessel 
Operating  Common  Carriers  (NVOCCs), 
freight  forwarders,  deconsolidators, 
express  consignment  facilities, 
importers,  exporters,  and  Customs 
brokers.  The  collection  of  information 
encompassed  within  this  proposed  rule 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  An  agency  may  not 
conduct,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 


displays  a  valid  control  number 
assigned  by  OMB. 

Estimated  annual  reporting  and/or 
recordkeeping  burden:  2,299,640  hours. 

Estimated  average  annual  burden  per 
respondent/recordkeeper:  52.3  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  43 ,960. 

Estimated  annual  frequency  of 
responses:  14,297,259. 

Comments  on  this  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  of  the  Department  of 
Homeland  Seciority,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings, 
Bureau  of  Customs  and  Border 
Protection,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229.  Comments 
should  be  submitted  within  the  time 
frame  that  comments  are  due  on  the 
substance  of  the  proposal. 

Comments  are  invited  on:  (a)  Whether 
the  collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of  the 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  startup  costs  and  costs  of  operations, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Part  178,  Customs  Regulations  (19 
CFR  part  178),  containing  the  list  of 
approved  information  collections, 
would  be  revised  to  add  appropriate 
references  to  the  above-cited  regulatory 
sections,  upon  the  adoption  of  the 
proposal  as  a  final  rule.     ■ 

List  of  Subfects 

19  CFR  Part  4 

Administrative  practice  and 
procedure,  Arrival,  Cargo  vessels, 
Common  carriers,  Customs  duties  and 
inspection,  Declarations,  Entry,  Exports, 
Foreign  commerce  and  trade  statistics. 
Freight,  Imports,  Inspection,  Maritime 
carriers.  Merchandise,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Shipping,  Vessels. 

19  CFR  Part  103 

Administrative  practice  and 
procedure.  Computer  technology, 
Confidential  business  information, 
Electronic  filing.  Freedom  of 


information.  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  113 

Air  carriers.  Bonds,  Common  carriers. 
Customs  duties  and  inspection.  Exports, 
Foreign  commerce  and  trade  statistics. 
Freight,  Imports.  Reporting  and 
recordkeeping  requirements.  Vessels. 

19  CFR  Part  122 

Administrative  practice  and 
procedure.  Advance  notice  of  arrival. 
Advance  notice  requirements.  Air  cargo. 
Air  cargo  manifest,  Air  carriers.  Aircraft, 
Air  transportation.  Commercial  aircraft. 
Customs  duties  and  inspection.  Entry 
procedure.  Foreign  commerce  and  trade 
statistics.  Freight.  Imports,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seciu'ity  measures. 

19  CFR  Part  123 

Administrative  practice  and 
procedure.  Aircraft,  Canada,  Common 
carriers,  Customs  duties  and  inspection. 
Entry  of  merchandise.  Freight.  Imports, 
International  traffic,  Mexico,  Motor 
carriers.  Raifroads.  Reporting  and 
recordkeeping  requirements.  Vehicles. 
Vessels. 

19  CFR  Part  192 

Administrative  practice  and 
procedure.  Aircrdft.  Customs  duties  and 
inspection.  Exports.  Foreign  trade 
statistics.  Law  enforcement.  Motor 
vehicles.  Reporting  and  recordkeeping 
procedures.  Vehicles.  Vessels. 

Propssed  Amendments  to  the 
Regidations 

It  is  proposed  to  amend  parts  4.  103. 
113, 122,  123,  and  192.  Customs 
Regulations  (19  CFR  parts  4.  103,  113, 
122,  123,  and  192),  as  set  forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1 .  The  general  authority  citation  for 
part  4  would  be  revised,  and  the 
relevant  specific  authority  citations 
would  continue,  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1431,  1433,  1434, 1624.  2071  note;  46  U.S.C. 
App.  3.  91; 

♦  *  *  »  * 

Section  4.7  also  issued  under  19  U.S.C. 
1581(a);  46  U.S.C.  App.  883a.  883b; 

***** 

Section  4.61  also  issued  under  46  U.S.C. 
App.  883; 

***** 

2.  Amend  §4.7  by: 

a.  Revising  the  first  sentence  of 
paragraph  (b)(1); 

b.  Revising  paragraph  (b)(2); 
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paragraph  . 

d.  Adding 
and 

e.  Adding 
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read  as  folloivs 
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c.  Removing  the  words,  "if 

where  appearing  in 

l(3)(i); 

a  new  paragraph  (b)(3)(iii); 


a  new  paragraph  (b)(5). 
revisions  and  adoitions  would 


§4.7    Inward  foreign  manifest;  production 
on  demand;  contents  and  form;  advance 
filing  of  cargo  declaration. 
■  *         *     ■    *|-      •         * 

(b)(1)  Witri  the  exception  of  any  Cargo 
Declaration  that  has  been  filed  in 
advance  as  prescribed  in  paragraph 
(b)(2)  of  this  kection,  the  original  and 
one  copy  of  the  manifest  must  be  ready 
for  production  on  demand.  *  *  * 

(2)  Subject]  to  the  effective  date 
provided  in  paragraph  {b)(5)  of  this 
section,  and  With  the  exception  of  any 
vessel  exclusively  carrying  bulk  or 
authorized  bfeak  bulk  cargo  as 
prescribed  in  paragraph  (b)(4)  of  this 
section.  Customs  and  Border  Protection 
(CBP)  must  receive  from  the  incoming 
carrier,  for  any  vessel  covered  under 
paragraph  (al  of  this  section,  the  CBP- 
approved  electronic  equivalent  of  the 
vessel's  Carge  Declaration  (Customs 
Form  1302),  24  hours  before  the  cargo 
is  laden  aboard  the  vessel  at  the  foreign 
port  (see  §4.30(n)(l)).  The  current 
approved  sysiem  for  presenting 
electronic  cai  go  declaration  information 


to  CBP  is  the 


Vessel  Automated 


Manifest  System  (AMS) 


(3) 

(iii)  Where 
presenting  to 
required  in  § 


!  the  party  electronically 
I  CBP  the  cargo  information 
i  1.7a(c)(4)  receives  any  of 
this  informati  on  from  another  party, 
CBP  will  taka  into  consideration  how,  in 
accordance  writh  ordinary  commercial 
practices,  the  presenting  party  acquired 
such  information,  and  whether  and  how 
the  presenting  party  is  able  to  verify  this 
information.  VVhere  the  presenting  party 
is  not  reasonably  able  to  verify  such 
information.  CBP  will  permit  the  party 
to  electronically  present  the  information 
on  the  basis  otf  what  the  party 
reasonably  balieves  to  be  true. 
*        *        *        *        * 

(5)  Within  ^0  days  of  [the  publication 
of  this  paragraph  as  a  final  rule  in  the 
Federal  Register],  all  ocean  carriers,  and 
NVOCCs  electing  to  participate,  must  be 
automated  on]  the  Vessel  AMS  system  at 
all  ports  of  erttry  in  the  United  States 
where  their  airgo  will  initially  arrive. 


§4 


3.  Amend 

a.  Revising 
(c)(4)(ix); 

b.  Removin ; 
paragraph  (c 


.7a  by: . 
paragraphs  (c)(4)(viii)  and 


)|4)( 


the  word  "and"  after 
xiii);  and 


c.  Adding  new  paragraphs  (c)(4)(xv) 
and  (c)(4)(xvi). 

The  revisions  and  additions  would 
read  as  follows: 

§4.7a    Inward  manifest;  information 
required;  alternative  forms. 

***** 

(c)  Cargo  Declaration.  *   *  • 

(4)*   *   * 

(viii)  The  shipper's  complete  name 
and  address,  or  identification  number, 
from  all  bills  of  lading.  (At  the  master 
bill  level,  for  consolidated  shipments, 
the  identity  of  the  Non  Vessel  Operating 
Common  Carrier  (NVOCC),  freight 
forwarder,  container  station  or  other 
carrier  is  sufficient;  for  non- 
consolidated  shipments,  and  for  each 
house  bill  in  a  consolidated  shipment, 
the  identity  of  the  actual  shipper  (the 
owner  and  exporter)  of  the  cargo  from 
the  foreign  coiuitry  is  required;  the 
identification  niunber  will  be  a  unique 
number  assigned  by  CBP  upon  the 
implementation  of  the  Automated 
Commercial  Environment); 

(ix)  The  complete  name  and  address 
of  the  consignee,  or  identification 
number,  from  all  bills  of  lading.  (For 
consolidated  shipments,  at  the  master 
bill  level,  the  NVOCC,  freight  forwarder, 
container  station  or  other  carrier  may  be 
listed  as  the  consignee.  For  non- 
consolidated  shipments,  and  for  each 
house  bill  in  a  consolidated  shipment, 
the  consignee  is  the  party  to  whom  the 
cargo  will  be  delivered  in  the  United 
States,  with  the  exception  of  "FROB". 
However,  in  the  case  of  cargo  shipped 
"to  order  of  [a  named  party],"  the  carrier 
must  report  this  named  "to  order"  party 
as  the  consignee;  and,  if  there  is  any 
other  commercial  party  listed  in  the  bill 
of  lading  for  delivery  or  contact 
purposes,  the  carrier  must  also  report 
this  other  commercial  party's  identity 
and  contact  information  (address/phone 
number)  in  the  "Notify  Party"  field  of 
the  advance  electronic  data 
transmission  to  CBP,  to  the  extent  that 
the  CBP-ap  proved  electronic  data 
interchange  system  is  capable  of 
receiving  this  data.  The  identification 
number  will  be  a  unique  number 
assigned  by  CBP  upon  implementation 
of  the  Automated  Commercial 
Environment); 
***** 

(xv)  Date  of  departure  from  foreign,  as 
reflected  in  the  vessel  log;  and 

(xvi)  Time  of  departure  from  foreign, 
as  reflected  in  the  vessel  log. 

***** 

4.  Amend  §  4.61  by  adding  a  new 
paragraph  (c)(24)  to  read  as  follows: 

§  4.61     Requirements  for  clearance. 


(c)  Verification  of  compliance. 
*        *        *        »        » 

(24)  Electronic  receipt  of  required 
vessel  cargo  information  (see  192.14(c) 
of  this  chapter). 


PART  103— AVAILABILITY  OF 
INFORMATION 

1 .  The  general  authority  citation  for 
part  103  would  continue,  and  a  specific 
authority  citation  would  be  added  for 

§  103.31a  in  appropriate  numerical 
order,  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a;  19 
U.S.C.  66,  1624;  31  U.S.C.  9701; 
***** 

Section  103.31a  also  issued  under  19 
U.S.C.  2071  note; 

***** 

2.  Amend  subpart  C  of  part  103  by 
adding  a  new  §  103.31a  to  read  as 
follows: 

§  1 03.31  a    Advance  electronic  information 
for  air,  truck,  and  rail  cargo. 

Advance  cargo  information  that  is 
electronically  presented  to  Customs  and 
Border  Protection  (CBP)  for  inbound  or 
outboimd  air,  rail,  or  truck  cargo  in 
accordance  with  §  122.48a,  123.91, 
123.92,  or  192.14  of  this  chapter,  is  per 
se  exempt  from  disclosure  under 
§  103.12(d),  unless  CBP  receives  a 
specific  request  for  such  records 
pursuant  to  §  103.5,  and  the  owner  of 
the  information  expressly  agrees  in 
writing  to  its  release. 

PART  113— CUSTOMS  BONDS 

1 .  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1623,  1624. 

2.  Amend  §113.62  by: 

a.  Revising  the  heading  of  paragraph 
(j),  and  redesignating  its  current  text  as 
paragraph  (j)(l); 

b.  Adding  a  new  paragraph  (j)(2);  and 

c.  Revising  paragraph  (1)(1)  by  adding 
the  cita^on,  "(j)(2),",  after  the  citation, 

■:(i).". 

The  revision  and  addition  to 
paragraph  (j)  read  as  follows: 

§  1 1 3.62    Basic  importation  and  entry  bond 
conditions. 

***** 

(j)  Agreement  to  comply  with 

electronic  entry  and/or  advance  cargo 

information  filing  requirements.  (1) 
*  *  * 

(2)  If  the  principal  elects  to  provide 
advance  inward  air  or  truck  cargo 
information  to  Customs  and  Border 
Protection  (CBP)  electronically,  the 
principal  agrees  to  provide  such  cargo 
information  to  CBP  in  the  manner  and 
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in  the  time  period  required, 
respectively,  under  §  122.48a  or  123.92 
of  this  chapter.  If  the  principal  defaults 
with  regard  to  these  obligations,  the 
principal  and  surety  (joindy  and 
severally)  agree  to  pay  liquidated 
damages  of  $5,000  for  each  regulation 
violated. 
***** 

3.  Amend  §  113.64  by  revising  the 
first  sentence  of  paragraph  (a);  and  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 1 3.64    International  carrier  bond 
conditions. 

(a)  Agreement  to  Pay  Penalties, 
Duties,  Taxes,  and  Other  Charges.  If  any 
vessel,  vehicle,  or  aircraft,  or  any 
master,  owner,  or  person  in  charge  of  a 
vessel,  vehicle  or  aircraft,  slot  charterer, 
or  any  non-vessel  operating  common 
carrier  as  defined  in  §4.7(b)(3)(ii)  of  this 
chapter  or  other  party  as  specified  in 
§  122.48a(c)(2)  of  this  chapter,  inciu-s  a 
penalty,  duty,  tax  or  other  charge 
provided  by  law  or  regulation,  the 
obligors  (principal  and  surety,  joinUy 
and  severally)  agree  to  pay  the  sum 
upon  demand  by  Customs  and  Border 
Protection  (CBP).  *   *   * 
***** 

(c)  Non-vessel  operating  common 
carrier  (NVOCC);  other  party.  If  a  slot 
charterer,  non-vessel  operating  common 
carrier  (NVOCC)  as  defined  in 
§  4.7(b)(3)(ii)  of  this  chapter,  or  other 
party  specified  in  §  122.48a(c)(2)  of  this 
chapter,  elects  to  provide  advance  cargo 
information  to  CBP  electronically,  the 
NVOCC  or  other  party,  as  a  principal 
under  this  bond,  in  addition  to 
compliance  with  the  other  provisions  of 
this  bond,  also  agrees  to  provide  such 
cargo  information  to  CBP  in  the  manner 
and  in  the  time  period  required  under 
those  respective  sections.  If  the  NVOCC 
or  other  party,  as  principal,  defaults 
with  regard  to  these  obligations,  the 
principal  and  surety  (jointly  and 
severally)  agree  to  pay  liquidated 
damages  of  $5,000  for  each  regulation 
violated. 


PART  122— AIR  COMMERCE 
REGULATIONS 

1 .  The  general  authority-  citation  for 
part  122  would  be  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  58b.  66, 
1431,  1433,  1436,  1448,  1459,  1590,  1594, 
1623,  1624.  1644,  1644a,  2071  note. 
***** 

2.  Amend  §  122.12  by  revising  the 
heading  of  paragraph  (c)  and  adding  a 
sentence  at  the  end  of  jjaragraph  (c)  to 
read  as  follows: 


§122.12 
airports. 


Operation  of  international 


(c)  FAA  rules;  denial  of  permission  to 
land.  *   *   *  In  addition,  except  in  the 
case  of  an  emergency  or  forced  landing 
[see  §  122.35),  permission  to  land  at  an 
international  airport  may  be  denied  if 
advance  electronic  information  for 
incoming  foreign  cargo  aboard  the   ^ 
aircraft  has  not  been  received  as         ^ 
provided  in  §  122.48a. 

*  *        *        *        • 

3.  Amend  §122.14  by: 

a.  Redesignating  paragraphs  (d)(4)  and 
(d)(5)  as  paragraphs  (d)(5)  and  (d)(6), 
respectively; 

b.  Adding  a  new  paragraph  (d)(4);  and 

c.  Revising  newly  redesignated 
paragraph  (d)(5). 

The  addition  and  revision  would  read 
as  follows: 

§  1 22.1 4    Landing  rights  airport. 

***** 

(d)  Denial  or  withdrawal  of  landing 
rights.  *   *   * 

(4)  Advance  cargo  information  has  not 
been  received  as  provided  in  §  122.48a; 

(5)  Other  reasonable  grounds  exist  to 
believe  that  Federal  rules  and 
regulations  pertaining  to  safety, 
including  cargo  safety  and  security,  and 
Customs,  or  other  inspectional  activities 
have  not  been  followed;  or 
***** 

4.  Amend  §122.33  by: 

a.  Revising  paragraph  (a),  introductory 
text;  and 

b.  Revising  paragraph  (a)(1). 
The  revisions  read  as  follows: 

§  1 22.33    Place  of  first  landing. 

(a)  The  first  landing  of  an  aircraft 
entering  the  United  States  from  a  foreign 
area  will  be: 

(1)  At  a  designated  international 
airport  (see  §  122.13),  provided  that 
permission  to  land  has  not  been  denied 
pursuant  to  §  122.12(c); 
***** 

5.  Amend  §122.38  by: 

a.  Adding  a  sentence  at  the  end  of 
paragraph  (c);  and 

b.  Adding  a  new  paragraph  (g). 

The  additions  would  read  as  follows: 

§122.38    Permit  and  special  license  to 
unlade  and  lade. 

***** 

(c)  Term  permit  or  special  license. 

*  *   *  In  addition,  a  term  permit  or 
special  license  to  unlade  or  lade  already 
issued  will  not  be  applicable  to  any 
inboimd  or  outbound  flight,  with 
respect  to  which  Customs  and  Border 
Protection  (CBP)  has  not  received  the 
advance  electronic  cargo  information 
required,  respectively,  imder  §  122.48a 


or  192.14(b)(l)(ii)  of  this  chapter  (see 
paragraph  (g)  of  this  section). 

***** 

(g)  Advance  receipt  of  electronic  cargo 
information.  The  CBP  will  not  issue  a 
permit  to  unlade  or  lade  cargo  upon 
arrival  or  departure  of  an  aircraft,  and  a 
term  permit  or  special  license  afready 
issued  will  not  be  applicable  to  any 
inbound  or  outbound  flight,  with 
respect  to  which  CBP  has  not  received 
the  advance  electronic  cargo 
information  required,  respectively, 
under  §  122.48a  or  192.14  of  this 
chapter.  In  cases  in  which  CBP  does  not 
receive  complete  cargo  information  in 
the  time  and  manner  and  in  the 
electronic  format  required  by  §  122.48a 
or  192.14  of  this  chapter,  as  applicable, 
CBP  may  delay  issuance  of  a  permit  or 
special  license  to  unlade  or  lade  cargo, 
and  a  term  permit  or  special  license  to 
unlade  or  lade  already  issued  may  not 
apply,  until  all  required  information  is 
received.  The  CBP  may  also  decline  to 
issue  a  permit  or  special  license  to 
unlade  or  lade,  and  a  term  permit  or 
special  license  already  issued  may  not 
apply,  with  respect  to  the  specific  cargo 
for  which  advance  information  is  not 
timely  received  electronically,  as 
specified  in  §  122.48a  or  192.14(b)(l)(ii) 
of  this  chapter. 

6.  Amend  §  122.48  by  revising 
paragraph  (a)  to  read  as  follows: 

§122.48    Air  cargo  manifest. 

(a)  When  required.  Except  as  provided 
in  paragraphs  (d)  and  (e)  of  this  section, 
an  air  cargo  manifest  need  not  be  filed 
for  any  aircraft  required  to  enter  under 
§  122.41.  However,  an  air  cargo  manifest 
for  all  cargo  on  board  together  with  the 
general  declaration  must  be  kept  aboard 
any  aircraft  required  to  enter  under 
§  122.41,  for  production  upon  demand. 
***** 

7.  Amend  subpart  E  of  part  122  by 
adding  a  new  §  122.48a  to  read  as 
follows: 

§  122.48a    Electronic  Information  for  air 
cargo  required  in  advance  of  arrival. 

(a)  General  requirement.  Pursuant  to 
section  343(a),  Trade  Act  of  2002,  as 
amended  (19  U.S.C.  2071  note),  and 
subject  to  paragraph  (e)  of  this  section, 
for  any  inboimd  aircraft  required  to 
enter  under  §  122.41,  that  will  have 
commercial  cargo  aboard,  Customs  and 
Border  Protection  (CBP)  must 
electronically  receive  from  the  inbound 
air  carrier  and,  if  applicable,  an 
approved  party  as  specified  in 
paragraph  (c)(1)  of  this  section,  certain 
information  concerning  the  incoming 
cargo,  as  enumerated,  respectively,  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section.  The  CBP  must  receive  such 
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no  later  than  the  time  frame 


prescribed  i:  i  paragraph  (b)  of  this 


advance  electronic 


transmission  of  the  required  cargo 
information  to  CBP  must  be  effected 
through  a  CI  IP-approved  electronic  data 
interchange  system. 

(1)  Cargo  I  emaining  aboard  aircraft; 
cargo  to  be  e  ntered  under  bond  Air 
cargo  arrivir  g  from  and  departing  for  a 
foreign  country  on  the  same  through 
flight  and  cargo  that  is  unladen  from  the 
arriving  aire  aft  and  entered,  in  bond, 
for  exportati  )n,  or  for  transportation  and 
exportation  see  subpart  J  of  this  part), 
are  subject  t(  the  advance  electronic 
information  iling  requirement  under 
paragraph  (a  of  this  section. 

(2)  Diplon  atic  pouches.  When  goods 
comprising  i  diplomatic  or  consular  bag 
(including  ci  jgo  shipments,  containers, 
and  the  like)  that  belong  to  the  United 
States  or  to  a  foreign  government  are 
shipped  undsr  an  air  waybill,  such 
cargo  is  subji  ict  to  the  advance  reporting 
requirement!  of  paragraph  (a)  of  this 
section. 

(b)  Time  ft  ime  for  presenting  data.  (1 ) 
Nearby  foreii  ;n  areas.  In  the  case  of 
aircraft  unde  •  paragraph  (a)  of  this 
section  that  aepart  for  the  United  States 
from  any  fon  ign  port  or  place  in  North 
America,  inc  uding  locations  in  Mexico, 
Central  Ame  ica.  South  America  (from 
north  of  the  1  Iquator  only),  the 
Caribbean,  and  Bermuda,  CBP  must 
receive  the  rf  quired  cargo  information 
no  later  than  the  time  of  the  departiue 
of  the  aircraf  for  the  United  States  (no 
later  than  the  time  that  wheels  are  up  on 
the  aircraft,  a  nd  it  is  en  route  directly  to 
the  United  Si  ates). 

(2)  Other  f(  >reign  areas.  In  the  case  of 
aircraft  unde   paragraph  (a)  of  this 
section  that  c  epart  for  the  United  States 
from  any  fere  ign  area  other  than  that 
specified  in  paragraph  {b)(l)  of  this 
section,  CBP  must  receive  the  required 
cargo  inform,  ition  no  later  than  4  hours 
prior  to  the  a  rival  of  the  aircraft  in  the 
United  State* . 

(c)  Party  el  acting  to  file  advance 
electronic  cai  go  data.  (1)  Other  filer.  In 
addition  to  ir  coming  air  carriers  for 
whom  partici  pation  is  mandatory,  one 
of  the  followi  ng  parties  meeting  the 
qualification;  of  paragraph  (c)(2)  of  this 
section,  may  ;lect  to  transmit  to  CBP  the 
electronic  dai  a  for  incoming  cargo  that 
is  listed  in  pa  ragraph  (d)(2)  of  this 
section: 

(i)  An  Automated  Broker  Interface 
(ABI)  filer  (in  porter  or  its  Customs 
broker)  as  ide  ratified  by  its  ABI  filer 
code; 

(ii)  A  Cont£  iner  Freight  Station/ 
deconsolidat(  r  as  identified  by  its 
FIRMS  (Facil  ties  Information  and 
Resoiu-ces  Mc  nagement  System)  code; 


(iii)  An  Express  Consignment  Carrier 
Facility  as  identified  by  its  FIRMS  code; 
or. 

(iv)  An  air  ceirrier  as  identified  by  its 
carrier  LATA  (International  Air 
Transport  Association)  code,  that 
arranged  to  have  the  incoming  air 
carrier  transport  the  cargo  to  the  United 
States. 

(2)  Eligibility.  To  be  qualified  to  file 
cargo  information  electronically,  a  party 
identified  in  paragraph  (c)(1)  of  this 
section  must  establish  the 
communication  protocol  required  by 
CBP  for  properly  presenting  cargo 
information  through  the  approved  data 
interchemge  system.  Also,  other  than  a 
broker  or  an  importer  (see  113.62(j)(2)  of 
this  chapter),  the  party  must  possess  a 
Customs  international  carrier  bond 
containing  all  the  necessary  provisions 
of  §113.64  of  this  chapter. 

(3)  Nonparticipation  by  other  party.  If 
another  party  as  specified  in  paragraph 
(c)(1)  of  this  section  does  not  participate 
in  advance  electronic  cargo  information 
filing,  the  party  that  arranges  for  and/or 
delivers  the  cargo  shipment  to  the 
incoming  carrier  must  fully  disclose  and 
present  to  the  carrier  the  cargo 
information  listed  in  paragraph  (d)(2)  of 
this  section;  and  the  incoming  carrier, 
on  behalf  of  the  party,  must  present  this 
information  electronically  to  CBP  under 
paragraph  (a)  of  this  section. 

(4)  Required  information  in 
possession  of  third  party.  Any  other 
entity  in  possession  of  required  cargo 
data  that  is  not  the  incoming  air  carrier 
or  a  party  described  in  paragraph  (c)(1) 
of  this  section  must  fully  disclose  and 
present  the  required  data  for  the 
inbound  air  cargo  to  either  the  air 
carrier  or  other  electronic  filer,  as 
applicable,  which  must  present  such 
data  to  CBP. 

(5)  Party  receiving  information 
believed  to  be  accurate.  Where  the  party 
electronically  presenting  the  cargo 
information  required  in  paragraph  (d)  of 
this  section  receives  any  of  this 
information  from  another  party,  CBP 
will  take  into  consideration  how,  in 
accordance  with  ordinary  commercial 
practices,  the  presenting  party  acquired 
such  information,  and  whether  and  how 
the  presenting  party  is  able  to  verify  this 
information.  Where  the  presenting  party 
is  not  reasonably  able  to  verify  such 
information.  CBP  will  permit  the  party 
to  electronically  present  the  information 
on  the  basis  of  what  that  party 
reasonably  believes  to  be  true. 

(d)  Non-consolidated/ consolidated 
shipments.  For  non-consolidated 
shipments,  the  incoming  air  carrier 
must  transmit  to  CBP  all  of  the 
information  for  the  air  waybill  record,  as 
enumerated  in  paragraph  (d)(1)  of  this 


section.  For  consolidated  shipments: 
The  incoming  afr  carrier  must  transmit 
to  CBP  the  information  listed  in 
paragraph  (d)(1)  of  this  section  that  is 
applicable  to  the  master  air  waybill;  and 
the  air  carrier  must  transmit  cargo 
information  for  all  associated  house  air 
waybills  as  enumerated  in  paragraph 
(d)(2)  of  this  section,  unless  another 
party  as  described  in  paragraph  (c)(1)  of 
this  section  electronically  transmits  this 
information  directly  to  CBP. 

(1)  Cargo  information  from  air  carrier. 
The  incoming  air  carrier  must  present  to 
CBP  the  following  data  elements  for 
inbound  air  cargo  (an  "M"  next  to  any 
listed  data  element  indicates  that  the 
data  element  is  mandatory  in  all  cases; 
a  "C"  next  to  the  listed  data  element 
indicates  that  the  data  element  is 
conditional  and  must  be  transmitted  to 
CBP  only  if  the  particular  information 
pertains  to  the  inbound  cargo): 

(i)  Air  waybill  number  (M)  (The  air 
waybill  number  is  the  International  Air 
Transport  Association  (LATA)  standard 
11-digit  number); 

(ii)  Trip/flight  number  (M); 

(iii)  Carrier/ICAO  (International  Civil 
Aviation  Organization)  code  (M)  (The 
approved  electronic  data  interchange 
system  supports  both  3-  and  2- 
character  ICAO  codes,  provided  that  the 
final  digit  of  the  2-character  code  is  not 
a  numeric  value); 

(iv)  Airport  of  arrival  (M)  (The  3-alpha 
character  ICAO  code  corresponding  to 
the  first  airport  of  arrival  in  the  Customs 
territory  of  the  United  States  (for 
example,  Chicago  O'Hare  =  ORD;  Los 
Angeles  International  Airport  =  LAX)); 

(v)  Airport  of  origin  (M)  (The  3-alpha 
character  ICAO  code  corresponding  to 
the  airport  from  which  a  shipment 
began  its  transportation  by  air  to  the 
United  States  (for  example,  if  a 
shipment  began  its  transportation  from 
Hong  Kong  (HKG),  and  it  transits 
through  Narita,  Japan  (NRT),  en  route  to 
the  United  States,  the  airport  of  origin 
is  HKG.  not  NRT)); 

(vi)  Scheduled  date  of  arrival  (M); 

(vii)  Total  quantity  based  on  the 
smallest  external  packing  unit  (M)  (for 
example,  2  pallets  containing  50  pieces 
each  would  be  considered  as  100,  not  2); 

(viii)  Total  weight  (M)  (may  be 
expressed  in  either  pounds  or 
kilograms); 

(ix)  Precise  cargo  description  (M)  (for 
consolidated  shipments,  the  word 
"Consolidation"  is  a  sufficient 
description  for  the  master  air  waybill 
record;  for  non-consolidated  shipments, 
a  precise  cargo  description  or  the  6-digit 
Harmonized  Tariff  Schedule  (HTS) 
number  must  be  provided  (generic 
descriptions,  specifically  those  such  as 
"FAK"  ("freight  of  all  kinds"),  "general 


cargo",  and  "STC"  ("said  to  contain") 
are  not  acceptable)); 

(x)  Shipper  name  and  address  (M)  (for 
consolidated  shipments,  the  identity  of 
the  consolidator,  express  consignment 
or  other  carrier,  is  sufficient  for  the 
master  air  waybill  record;  for  non- 
consolidated  shipments,  the  identity  of 
the  actual  shipper  (who  is  the  owner 
and  exporter)  of  the  merchandise  from 
the  foreign  country  is  requfred); 

(xi)  Consignee  name  and  address  (M) 
(for  consolidated  shipments,  the 
identity  of  the  container  station,  express 
consignment  or  other  carrier  is 
sufficient  for  the  master  air  waybill 
record;  for  non-consolidated  shipments, 
the  name  and  address  of  the  party  to 
whom  the  cargo  will  be  delivered  is 
required,  with  the  exception  of 
"AFROB"  (Foreign  Cargo  Remaining  On 
Board)); 

(xii)  Consolidation  identifier  (C); 

(xiii)  Split  shipment  indicator  (C) 
(this  data  element  includes  information 
indicating  the  particular  portion  of  the 
split  shipment  that  will  arrive;  the 
boarded  quantity  of  that  portion  of  the 
split  shipment  (based  on  the  smallest 
external  packing  unit);  and  the  boarded 
weight  of  that  portion  of  the  split 
shipment  (expressed  in  either  pounds  or 
kilograms)); 

(xiv)  Permit  to  proceed  information 
(C)  (this  element  includes  the  permit-to- 
proceed  destination  airport  (the  3-alpha 
character  ICAO  code  corresponding  to 
the  permit-to-proceed  destination 
airport);  and  tlie  scheduled  date  of 
arrival  at  the  permit-to-proceed 
destination  airport); 

(xv)  Identifier  of  other  party  which  is 
to  submit  additional  air  waybill 
information  (C); 

(xvi)  In-bond  information  (C)  (this 
data  element  includes  the  destination 
airport;  the  international/domestic 
identifier  (the  in-bond  type  indicator); 
the  in-bond  control  number,  if  there  is 
one  (C);  and  the  onward  carrier 
identifier,  if  applicable  (C));  and 

(xvii)  Local  transfer  facility  (C). 

(2)  Cargo  information  from  carrier  or 
other  filer.  The  incoming  air  carrier 
must  present  the  following  additional 
information  to  CBP  for  the  incoming 
cargo,  unless  another  party  as  specified 
in  paragraph  (c)(1)  of  this  section  elects 
to  present  this  information  directly  to 
CBP.  Information  for  all  house  air 
waybills  under  a  single  master  afr 
waybill  consolidation  must  be  presented 
electronically  to  CBP  by  the  same  party. 
(An  "M"  next  to  any  listed  data  element 
indicates  that  the  data  element  is 
mandatory  in  all  cases;  a  "C"  next  to 
any  listed  data  element  indicates  that 
the  data  element  is  conditional  and 
must  be  transmitted  to  CBP  only  if  the 


particular  information  pertains  to  the 
inboiuid  cargo): 

(i)  The  master  air  waybill  number  and 
the  associated  house  air  waybill  number 
(M)  (the  house  air  waybill  number  may 
be  up  to  12  alphanumeric  characters 
(each  alphanumeric  character  that  is 
indicated  on  the  paper  house  air  waybill 
document  must  be  included  in  the 
electronic  transmission;  alpha 
characters  may  not  be  eliminated)); 

(ii)  Foreign  airport  of  origin  (M)  (The 
3-alpha  character  ICAO  code 
corresponding  to  the  airport  from  which 
a  shipment  began  its  transportation  by 
air  to  the  United  States  (for  example,  if 
a  shipment  began  its  transportation  from 
Hong  Kong  (HKG),  and  it  transits 
through  Narita,  Japan  (NRT),  en  route  to 
the  United  States,  the  airport  of  origin 
is  HKG,  not  NRT)); 

(iii)  Cargo  description  (M)  (a  precise 
description  of  the  cargo  or  the  6-digit 
Harmonized  Tariff  Schedule  (HTS) 
niunber  must  be  provided); 

(iv)  Total  quantity  based  on  the 
smallest  external  packing  unit  (M)  (for 
example,  2  pallets  containing  50  pieces 
each  would  be  considered  as  100,  not  2); 

(v)  Total  weight  of  cargo  (M)  (may  be 
expressed  in  either  pounds  or 
kilograms); 

(vi)  Shipper  name  and  address  (M) 
(the  name  and  address  of  the  actual 
shipper  (who  is  the  owner  and  exporter) 
of  the  cargo  from  the  foreign  country); 

(vii)  Consignee  name  and  address  (M) 
(the  name  and  address  of  the  party  to 
whom  the  cargo  will  be  delivered  in  the 
United  States,  with  the  exception  of 
"FROB"  (Foreign  Cargo  Remaining  On 
Board));  and 

(viii)  In-bond  information  (C)  (this 
data  element  includes  the  destination 
airport;  the  international/domestic 
identifier  (the  in-bond  type  indicator); 
the  in-bond  control  number,  if  there  is 
one  (C);  and  the  onward  carrier 
identifier,  if  applicable  (C). 

(3)  Letters  and  documents.  For 
purposes  of  advance  electronic  cargo 
information  filing  under  this  section, 
letters  and  documents  being  shipped  to 
the  United  States  are  handled  under  the 
same  procedures  as  all  other  types  of 
cargo.  Such  shipments  are  subject  to  the 
same  detailed  data  elements  that  are 
otherwise  required  for  incoming  air 
cargo  under  paragraphs  (d)(1)  and  (d)(2) 
of  this  section.  The  term  "letters  and 
documents"  as  used  in  this  paragraph 
means: 

(i)  The  data  (for  example,  records, 
diagrams,  other  business  data)  as 
described  in  General  Note  19(c), 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS); 

(ii)  Securities  and  similar  evidence  of 
value  described  in  subheading  4907, 


HTSUS,  other  than  monetary 
instruments  covered  under  31  U.S.C. 
5301-5322; and 

(iii)  Personal  correspondence, 
whether  on  paper,  cards,  photographs, 
tapes,  or  other  media. 

(e)  Effective  date  of  this  section.  (1) 
General.  Subject  to  paragraph  (e)(2)  of 
this  section,  all  affected  afr  carriers,  and 
other  parties  as  specified  in  paragraph 
(c)(1)  of  this  section  that  elect  to 
peirticipate  in  advance  automated  cargo 
information  filing,  must  comply  with 
the  requirements  of  this  section  on  and 
after  90  days  from  the  date  that  this 
section  is  published  as  a  final  rule  in  the 
Federal  Register. 

(2)  Delay  in  effective  date  of  section. 
The  CBP  may  delay  the  general  effective 
date  of  this  section  in  the  event  that  any 
necessary  modifications  to  the  approved 
electronic  data  interchange  system  are 
not  yet  in  place.  Also,  CBP  may  delay 
the  general  effective  dale  of  this  section 
at  a  given  port  until  CBP  has  afforded 
any  necessary  training  to  CBP  personnel 
at  that  port.  In  addition,  CBP  may  delay 
implementation  if  further  time  is 
required  to  complete  certification 
testing  of  new  participants.  Any  such 
delay  would  be  the  subject  of  an 
announcement  in  the  Federal  Register. 

8.  Amend  subpart  G  of  part  122  by 
adding  a  new  §  122.66  to  read  as 
follows: 

1 22.66    Clearance  or  permission  to  depart 
denied. 

If  advance  electronic  afr  cargo  « 

information  is  not  received  as  provided 
in  §  192.14  of  this  chapter,  Customs  and 
Border  Protection  may  deny  clearance 
or  permission  for  the  aircraft  to  depart 
from  the  United  States. 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
part  123  would  be  revised,  and  the 
relevant  specific  sectional  authority 
citation  would  continue,  to  read  as 
follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1431,  1433,  1436. 
1448,  1624,  2071  note. 

***** 

Section  123.8  also  issued  under  19  U.S.C. 
1450-1454.  14.59: 

***** 

2.  Amend  §123.8  by: 

a.  Adding  a  sentence  after  the  second 
sentence  in  paragraph  (a);  and 

b.  Adding  a  sentence  at  the  end  of 
paragraph  (d). 

The  additions  would  read  as  follows: 
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123.8    Permit  or  special  license  to  unlade 
or  lade  a  ves$el  or  vehicle. 

(a)  Permission  to  unlade  or  lade. 

*  *  *  Permission  to  unlade  or  lade  a 
truck  may  bf  denied  for  any  cargo  with 
respect  to  which  advance  electronic 
information  has  not  been  received  as 
provided  in  §  123.92  or  192.14  of  this 
chapter,  as  applicable.*  *  * 

(d)  Term  aermit  or  special  license. 

*  *   *  A  tenn  permit  or  special  license 
to  unlade  or  lade  a  truck  already  issued 
will  not  be  applicable  as  to  any  cargo 
with  respectrto  which  advance 
electronic  inrormation  has  not  been 
received  as  provided  in  §  123.92  or 
192.14  of  this  chapter,  as  applicable. 

3.  Amend  part  123  by  adding  a  new 
subpart  J  to  ifead  as  follows: 

Subpart  J — Advance  Information  for 
Cargo  Arriving  by  Rail  or  Truck 

§  123.91     Electronic  Information  for  rail 
cargo  required  in  advance  of  arrival. 

§  123.92    Ete<^tronic  information  for  truck 
cargo  required  in  advance  of  arrival. 

Subpart  J — Advance  Information  for 
Cargo  Arriving  by  Rail  or  Truck 

§  123.91     Eleotronic  information  for  rail 
cargo  require<l  in  advance  of  arrival. 

(a)  General  requirement.  Piu-suant  to 
section  343(ai),  Trade  Act  of  2002,  as 
amended  (19  U.S.C.  2071  note),  and 
subject  to  paiagraph  (e)  of  this  section, 
for  any  train  requiring  a  train  sheet 
under  §  123.8,  that  will  have 
conunercial  oargo  aboard.  Customs  and 
Border  Prote<jtion  (CBP)  must 
electronicall)(  receive  from  the  rail 
carrier  certain  information  concerning 
the  incoming  cargo,  as  enumerated  in 
paragraph  (d)  of  this  section,  no  later 
than  2  hoiurs  jrior  to  the  arrival  of  the 
cargo  at  the  L  nited  States  port  of  entry. 
Specifically,  o  effect  the  advance 
electronic  tra  ismission  of  the  required 
rail  cargo  infc  rmation  to  CBP,  the  rail 
carrier  must  use  a  CBP-approved 
electronic  dala  interchange  system. 

(1)  Througl  cargo  in  transit  to  a 
foreign  count  y.  Cargo  arriving  by  train 
for  transportation  in  transit  across  the 
United  States  from  one  foreign  country 
to  another;  an  d  cargo  arriving  by  train 
for  transportation  through  the  United 
States  from  pi)int  to  point  in  the  same 
foreign  count  y  are  subject  to  the 
advance  electronic  information  filing 
requirement  f  jr  incoming  cargo  under 
paragraph  (a)  of  this  section. 

(2)  Cargo  under  bond.  Cargo  that  is  to 
be  unladed  fri  )m  the  arriving  train  and 
entered,  in  bo  ad,  for  exportation,  or  for 
transportation  and  exportation,  in 
another  vehic  e  or  conveyance  is  also 


subject  to  the  advance  electronic 
information  filing  requirement  under 
paragraph  (a)  of  Uiis  section. 

(b)  Exception:  cargo  in  transit  from 
point  to  point  in  the  United  States. 
Domestic  cargo  transported  by  train  to 
one  port  from  another  in  the  United 
States  by  way  of  a  foreign  country  is  not 
subject  to  the  advance  electronic 
information  filing  requirement  for 
incoming  cargo  under  paragraph  (a)  of 
this  section. 

(c)  Incoming  rail  carrier.  (1)  Receipt  of 
data;  acceptance  of  cargo.  As  a  pre- 
requisite to  accepting  the  cargo,  the 
carrier  must  receive,  from  the  foreign 
shipper  and  owner  of  the  cargo  or  from 

a  freight  forwarder,  as  applicable,  any 
necessary  cargo  shipment  information, 
as  listed  in  paragraph  (d)  of  this  section, 
for  electronic  transmission  to  CBP. 

(2)  Accuracy  of  information  received 
by  rail  carrier.  Where  the  rail  carrier 
electronically  presenting  the  cargo 
information  required  in  paragraph  (d)  of 
this  section  receives  any  of  this 
information  from  another  party,  CBP 
will  take  into  consideration  how,  in 
accordance  with  ordinary  commercial 
practices,  the  rail  carrier  acquired  such 
information,  and  whether  and  how  the 
carrier  is  able  to  verify  this  information. 
Where  the  rail  carrier  is  not  reasonably 
able  to  verify  such  information,  CBP 
will  permit  the  carrier  to  electronically 
present  the  information  on  the  basis  of 
what  the  carrier  reasonably  believes  to 
be  true. 

(d)  Cargo  information  required.  The 
rail  carrier  must  electronically  transmit 
to  CBP  the  following  information  for  all 
required  incoming  cargo  that  will  arrive 
in  the  United  States  by  train: 

(1)  The  rail  carrier  identification 
SCAC  code  (the  unique  Standard  Carrier 
Alpha  Code  assigned  for  each  carrier  by 
the  National  Motor  Freight  Traffic 
Association;  see  §4.7a(c)(2)(iii)  of  this 
chapter); 

(2)  The  carrier-assigned  conveyance 
name,  equipment  number  and  trip 
number; 

(3)  The  scheduled  date  and  time  of 
arrival  of  the  train  at  the  first  port  of 
entry  in  the  United  States; 

(4)  The  numbers  and  quantities  of  the 
cargo  laden  aboard  the  train  as 
contained  in  the  carrier's  bill  of  lading, 
either  master  or  house,  as  applicable 
(this  means  the  quantity  of  the  lowest 
external  packaging  unit;  containers  and 
pallets  do  not  constitute  acceptable 
information;  for  example,  a  container 
holding  10  pallets  with  200  cartons 
should  be  described  as  200  cartons); 

(5)  A  precise  cargo  description  (or  the 
Harmonized  Tariff  Schedule  (HTS) 
number(s)  to  the  6-digit  level  under 
which  the  cargo  is  classified  if  that 


information  is  received  from  the 
shipper)  and  weight  of  the  cargo;  or,  for 
a  seeded  container,  the  shipper's 
declared  description  and  weight  of  the 
cargo  (generic  descriptions,  specifically 
those  such  as  "FAK"  ("freight  of  all 
kinds"),  "general  cargo,"  and  "STC" 
("said  to  contain")  are  not  acceptable); 

(6)  The  shipper's  complete  name  and 
address,  or  identification  number,  from 
the  bill(s)  of  lading  (this  means  the 
actual  owner  (exporter)  of  the  cargo 
from  the  foreign  country;  listing  a 
freight  forwarder  or  broker  under  this 
category  is  not  acceptable;  the 
identification  number  will  be  a  unique 
nimiber  to  be  assigned  by  CBP  upon  the 
implementation  of  the  Automated 
Conunercial  Environment); 

(7)  The  complete  name  and  address  of 
the  consignee,  or  identification  number, 
from  the  bill(s)  of  lading  (The  consignee 
is  the  party  to  whom  the  cargo  will  be 
delivered  in  the  United  States.  However, 
in  the  case  of  cargo  shipped  "to  order 

of  (a  named  party],"  the  carrier  must 
identify  this  named  "to  order"  party  as 
the  consignee;  and,  if  there  is  any  other 
commercial  party  listed  in  the  bill  of 
lading  for  delivery  or  contact  purposes, 
the  carrier  must  also  report  this  other 
commercial  party's  identity  and  contact 
information  (address/phone  number)  in 
the  "Notify  Party"  field  of  the  advance 
electronic  data  transmission  to  CBP,  to 
the  extent  that  the  CBP-approved 
electronic  data  interchange  system  is 
capable  of  receiving  this  data.  The 
identification  number  will  be  a  unique 
number  assigned  by  CBP  upon 
implementation  of  the  Automated 
Commercial  Environment); 

(8)  The  place  where  the  rail  carrier 
takes  possession  of  the  cargo  shipment; 

(9)  Internationally  recognized 
hazardous  material  code  when  such 
materials  are  being  shipped  by  rail; 

(10)  Container  numbers  (for 
containerized  shipments)  or  the  rail  car 
numbers;  and 

(11)  The  seal  numbers  for  all  seals 
affixed  to  containers  and/or  rail  cars  to 
the  extent  that  CBP's  data  system  can 
accept  this  information  (for  example,  if 
a  container  has  more  than  two  seals,  and 
only  two  seal  numbers  can  be  accepted 
through  the  system  per  container,  the 
carrier's  electronic  presentation  of  two 
of  these  seal  numbers  for  the  container 
would  be  considered  as  constituting  full 
compliance  with  this  data  element). 

(e)  Effective  date  for  compliance  with 
this  section.  Rail  carriers  must 
commence  the  advance  electronic 
transmission  to  CBP  of  the  required 
cargo  information,  90  days  from  the  date 
that  CBP  publishes  notice  in  the  Federal 
Register  informing  affected  carriers  that 
the  approved  electronic  data 
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interchange  system  is  in  place  and 
operational  at  the  port  of  entry  where 
the  train  will  first  arrive  in  the  United 
States. 

§  123.92    Electronic  information  for  truck 
cargo  required  in  advance  of  arrival. 

(a)  General  requirement.  Pursuant  to 
section  343(a)  of  the  Trade  Act  of  2002, 
as  amended  (19  U.S.C.  2071  note),  and 
subject  to  paragraph  (e)  of  this  section, 
for  any  truck  required  to  report  its 
arrival  under  §  123.1(b),  that  will  have 
commercial  cargo  aboard.  Customs  and 
Border  Protection  (CBP)  must 
electronically  receive  from  the  party 
described  in  paragraph  (c)  of  this 
section  certain  information  concerning 
the  cargo,  as  enumerated  in  paragraph 
(d)  of  this  section.  The  CBP  must  receive 
such  cargo  information  by  means  of  a 
CBP-approved  electronic  data 
interchange  system  no  later  than  either 
30  minutes  or  1  hoiu'  prior  to  the 
carrier's  arrival  at  a  United  States  port 
of  entry,  or  such  lesser  time  as 
authorized,  based  upon  the  CBP- 
approved  system  employed  to  present 
the  information. 

(1)  Through  cargo  in  transit  to  a 
foreign  country.  Cargo  arriving  by  truck 
in  transit  through  the  United  States  from 
one  foreign  country  to  another 

(§  123.31(a));  and  cargo  arriving  by  truck 
for  transportation  through  the  United 
States  from  one  point  to  another  in  the 
same  foreign  country  (§  123.31(b); 
§  123.42)  are  subject  to  the  advance 
electronic  information  filing 
requirement  in  paragraph  (a)  of  this 
section. 

(2)  Cargo  entered  under  bond.  Cargo 
that  is  to  be  unladed  from  the  arriving 
truck  and  entered,  in  bond,  for 
exportation,  or  for  transportation  and 
exportation,  in  another  vehicle  or 
conveyance  are  also  subject  to  the 
advance  electronic  information  filing 
requirement  in  paragraph  (a)  of  this 
section. 

(b)  Exceptions  from  advance  reporting 
requirements.  (1)  Cargo  in  transit  from 
point  to  point  in  the  United  States. 
Domestic  cargo  transported  by  truck  and 
arriving  at  one  port  from  another  in  the 
United  States  after  transiting  a  foreign 
country  (§  123.21;  §  123.41)  is  exempt 
from  the  advance  electronic  filing 
requirement  for  incoming  cargo  under 
paragraph  (a)  of  this  section. 

(2)  Certain  informal  entries.  The 
following  merchandise  is  exempt  from 
the  advance  cargo  information  reporting 
requirements  under  paragraph  (a)  of  this 
section,  to  the  extent  that  such 
merchandise  qualifies  for  informal  entry 
pursuant  to  part  143.  subpart  C,  of  this 
chapter: 


(i)  Merchandise  which  may  be 
informally  entered  on  Customs  Form 
(CF)  368  or  368A  (cash  collection  or 
receipt); 

(ii)  Merchandise  unconditionally  or 
conditionally  free,  not  exceeding  $2,000 
in  value,  eligible  for  entry  on  CF  7523; 
and 

(iii)  Products  of  the  United  States 
being  retiuned,  for  which  entry  is 
prescribed  on  CF  3311. 

(c)  Carrier;  and  importer  or  broker.  (1) 
Single  party  presentation.  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  the  incoming  truck  carrier  must 
present  all  required  information  to  CBP 
in  the  time  and  manner  prescribed  in 
paragraph  (a)  of  this  section. 

(2)  Dual  party  presentation.  The 
United  States  importer,  or  its  Customs 
broker,  may  elect  to  present  to  CBP  a 
portion  of  the  required  information  that 
it  possesses  in  relation  to  the  cargo. 
Where  the  broker,  or  the  importer  (see 
§  113.62(j)(2)  of  this  chapter),  elects  to 
submit  such  data,  the  carrier  is 
responsible  for  presenting  to  CBP  the 
remainder  of  the  information  specified 
in  paragraph  (d)  of  this  section. 

(3)  Party  receiving  information 
believed  to  be  accurate.  Where  the  party 
electronically  presenting  the  cargo 
information  required  in  paragraph  (d)  of 
this  section  receives  any  of  this 
information  from  another  party,  CBP 
will  take  into  consideration  how,  in 
accordance  with  ordinary  commercial 
practices,  the  presenting  party  acquired 
such  information,  and  whether  and  how 
the  presenting  party  is  able  to  verify  this 
information.  Where  the  presenting  party 
is  not  reasonably  able  to  verify  such 
information,  CBP  will  permit  the  party 
to  electronically  present  the  information 
on  the  basis  of  what  the  party 
reasonably  believes  to  be  true. 

(d)  Cargo  information  required.  The 
following  commodity  and  transportation 
information,  as  applicable,  must  be 
electronically  transmitted  to  and 
received  by  CBP  for  all  required 
incoming  cargo  arriving  in  the  United 
States  by  truck,  to  the  extent  that  the 
particular  CBP-approved  electronic  data 
interchange  system  employed  can 
accept  this  information: 

(1)  Conveyance  number,  and  (if 
applicable)  equipment  number  (the 
number  of  the  conveyance  is  its  Vehicle 
Identification  Number  (VIN)  or  its 
license  plate  number  and  State  of 
issuance;  the  equipment  number,  if 
applicable,  refers  to  the  identification 
number  of  any  trailing  equipment  or 
container  attached  to  the  power  unit); 

(2)  Carrier  identification  (this  is  the 
truck  carrier  identification  SCAC  code 
(the  unique  Standard  Carrier  Alpha 
Code)  assigned  for  each  carrier  by  the 


National  Motor  Freight  Traffic 
Association;  see  §4.7a(c)(2)(iii)  of  this 
chapter); 

(3)  Trip  number  and,  if  applicable,  the 
transportation  reference  number  for 
each  shipment  (the  transportation 
reference  number  is  the  freight  bill 
number,  or  Pro  Number,  if  such  a 
number  has  been  generated  by  the 
carrier); 

(4)  Container  number(s)  (for  any 
containerized  shipment)  (if  different 
from  the  equipment  number),  and  the 
seal  numbers  for  all  seals  affixed  to  the 
equipment  or  container(s); 

(5)  The  foreign  location  where  the 
truck  carrier  takes  possession  of  the 
cargo  destined  for  the  United  States; 

(6)  The  scheduled  date  and  time  of 
arrival  of  the  truck  at  the  first  port  of 
entry  in  the  United  States; 

(7)  The  numbers  and  quantities  for  the 
cargo  laden  aboard  the  truck  as 
contained  in  the  bill(s)  of  lading  (this 
means  the  quantity  of  the  lowest 
external  packaging  unit;  containers  and 
pallets  do  not  constitute  acceptable 
information;  for  example,  a  container 
holding  10  pallets  with  200  cartons 
should  be  described  as  200  cartons); 

(8)  The  weight  of  the  cargo,  or,  for  a 
sealed  container,  the  shipper's  declared 
weight  of  the  cargo; 

(9)  A  precise  description  of  the  cargo 
or  the  Harmonized  Tariff  Schedule 
(HTS)  numbers  to  the  6-digit  level  under 
which  the  cargo  will  be  classified 
(generic  descriptions,  specifically  those 
such  as  FAK  ("height  of  all  kinds"), 
"general  cargo,"  and  "STC"  ("said  to 
contain")  are  not  acceptable); 

(10)  Internationally  recognized 
hazardous  material  code  when  such 
cargo  is  being  shipped  by  truck; 

(11)  The  shipper's  complete  name  and 
address,  or  identification  number,  from 
the  bill(s)  of  lading  (the  identity  of  the 
actual  shipper  (the  owner  and  exporter) 
of  the  cargo  from'  the  foreign  country  is 
required;  the  identification  number  will 
be  a  unique  number  to  be  assigned  by 
CBP  upon  the  implementation  of  the 
Automated  Commercial  Enviromnent); 
and 

(12)  The  complete  name  and  address 
of  the  consignee,  or  identification 
number,  from  the  bill(s)  of  lading  (the 
consignee  is  the  party  to  whom  the 
cargo  will  be  delivered  in  the  United 
States,  with  the  exception  of  "FROB" 
(Foreign  Cargo  Remaining  On  Board); 
the  identification  number  will  be  a 
unique  number  assigned  by  CBP  upon 
implementation  of  the  Automated 
Commercial  Environment). 

(e)  Effective  date  for  compliance  with 
this  section.  The  incoming  truck  carrier 
and,  if  electing  to  do  so,  the  United 
States  importer,  or  its  Customs  broker. 
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lubpart  B  of  part  192  by 
§192.14  to  read  as 


§  1 92.1 4    Elec  tronic  information  for 
outward  cargo  required  in  advance  of 
departure. 

(a)  Genera,  requirement.  Pursuant  to 
section  343(a ),  Trade  Act  of  2002,  as 
amended  (19  U.S.C.  2071  note),  and 
subject  to  paj  agraph  (e)  of  this  section, 
for  any  comn  lercial  cargo  that  is  to  be 
transported  c  ut  of  the  United  States  by 
vessel,  aircra  t,  rail,  or  truck,  unless 
exempted  un  ier  paragraph  (d)  of  this 
section,  the  L  nited  States  Principal 
Party  in  hiter^st  (USPPI),  or  its 
authorized  aj  ent,  must  electronically 
transmit  for  r  jceipt  by  Customs  and 
Border  Protet  tion  (CBP),  no  later  than 
the  time  peri(  id  specified  in  paragraph 
(b)  of  this  sec  ion,  certain  cargo 
information,  is  enumerated  in 
paragraph  (c)  of  this  section. 
Specifically,  o  effect  the  advance 
electronic  tra  ismission  of  the  required 
cargo  inform,  tion  to  CBP,  the  USPPI  or 
its  authorizec  agent  must  use  a  CBP- 
approved  ele(  tronic  data  interchange 
system  (curre  itly.  the  Automated 
Export  Systeri(AES)). 

(d)  Presentc  tion  of  data.  ( 1 )  Time  for 
presenting  da  ta.  USPPIs  or  their 
authorized  ag  jnts  must  electronically 
transmit  and  rerify  system  acceptance 
of  required  ca  rgo  information  for 
outbound  car  ;o  no  later  than  the  time 
period  specif!  ed  as  follows  (see 
paragraph  (b)  3)  of  this  section): 

(i)  For  vessi  I  cargo,  the  USPPI  or  its 
authorized  ag  ;nt  must  transmit  and 
verify  system  acceptance  of  export 
vessel  cargo  ii  (formation  no  later  than 
24  hours  prio:  to  the  departure  of  the 
vessel; 

(ii)  For  air  cargo,  including  cargo 
being  transpoi  led  by  Air  Express 


Couriers,  the  USPpi  or  its  authorized 
agent  must  transmit  and  verify  system 
acceptance  of  export  air  cargo 
information  no  later  than  2  hours  prior 
to  the  scheduled  departure  time  of  the 
aircraft; 

(iii)  For  truck  cargo,  including  cargo 
departing  by  Express  Consignment 
Courier,  the  USPPI  or  its  authorized 
agent  must  transmit  and  verify  system 
acceptance  of  export  truck  cargo 
information  no  later  them  1  hour  prior 
to  the  arrival  of  the  truck  at  the  border; 
and 

(iv)  For  rail  cargo,  the  USPPI  or  its 
authorized  agent  must  transmit  and 
verify  system  acceptance  of  export  rail 
cargo  information  no  later  than  4  hours 
prior  to  the  time  at  which  the  engine  is 
attached  to  the  train  to  go  foreign. 

(2)  Applicability  of  time  frames.  The 
time  periods  in  paragraph  (b)(1)  of  this 
section  for  reporting  required  export 
cargo  information  to  CBP  for  outward 
vessel,  air,  truck,  or  rail  cargo  only 
apply  to  shipments  without  an  export 
license,  that  require  full  pre-departure 
reporting  of  shipment  data,  in  order  to 
comply  with  the  advance  cargo 
information  filing  requirements  under 
section  343(a),  as  amended.  Paragraph 
(e)  of  this  section  details  effective  dates 
for  compliance  with  the  time  frames 
provided  in  paragraph  (b)(1)  of  this 
section.  Requirements  placed  on  exports 
controlled  by  other  Government 
agencies  will  remain  in  force  unless 
changed  by  the  agency  having  the 
regulatory  authority  to  do  so.  The  CBP 
will  also  continue  to  require  72-hour 
advance  notice  for  vehicle  exports 
pursuant  to  §  192.2(c)(1)  and  (c)(2)(i)  of 
this  part.  USPPIs  or  their  authorized 
agents  should  refer  to  the  relevant  titles 
of  the  Code  of  Federal  Regulations  for 
pre-filing  requirements  of  other 
Government  agencies. 

(3)  System  verification  of  data 
acceptance.  Once  the  USPPI  or  its 
authorized  agent  has  transmitted  the 
data  required  under  paragraphs  (c)(1) 
and  (c)(2)  of  this  section,  and  the  CBP- 
approved  electronic  system  has  received 
and  accepted  this  data,  the  system  will 
generate  and  transmit  to  the  USPPI  a 
confirmation  number  (this  number  is 
known  as  the  Internal  Transaction 
Number  (ITN)),  which  verifies  that  the 
data  has  been  accepted  as  transmitted 
for  the  outgoing  shipment. 

(c)  Information  required.  (1)  Currently 
collected  commodity  data.  The  export 
cargo  information  to  be  collected  from 
USPPIs  or  their  authorized  agents  for 
outbound  cargo  is  already  contained  in 
the  Bureau  of  Census  electronic 
Shipper's  Export  Declaration  (SED)  that 
the  USPPI  or  its  authorized  agent 
currently  presents  to  CBP  through  the 


approved  electronic  system.  The  AES 
Commodity  Module  already  captures 
the  requisite  export  data,  so  no  new  data 
elements  for  export  cargo  are  required 
under  this  section.  The  export  cargo 
data  elements  that  are  required  to  be 
reported  electronically  thffough  the 
approved  system  are  also  found  in 
§  30.63  of  the  Bureau  of  Census 
Regulations  (15  CFR  30.63). 

(2)  Transportation  data.  Reporting  of 
the  following  transportation  information 
is  currently  mandatory  for  the  vessel, 
air.  truck,  and  rail  modes  (see  also 
paragraph  (c)(3)  of  this  section): 

(i)  Mode  of  transportation  (the  ni^d^ 
of  transportation  is  defined  as  that  by 
which  the  goods  are  exported  or 
shipped  (vessel,  air,  rail,  or  truck)); 

(ii)  Carrier  identification  (for  vessel, 
rail  and  truck  shipments,  the  unique 
carrier  identifier  is  the  4-character 
Standard  Carrier  Alpha  Code  (SCAC); 
for  aircraft,  the  carrier  identifier  is  the 
2-or  3-character  International  Air 
Transport  Association  (LATA)  code); 

(iii)  Conveyance  name  (the 
conveyance  name  is  the  name  of  the 
carrier;  for  sea  carriers,  this  is  the  name 
of  the  vessel;  for  others,  the  carrier 
name); 

(iv)  Country  of  ultimate  destination 
(this  is  the  country  as  known  to  the 
USPPI  at  the  time  of  exportation,  where 
the  cargo  is  to  be  consumed  or  further 
processed  or  manufactured;  this  country 
would  be  identified  by  the  2-character 
International  Standards  Organization 
(ISO)  code  for  the  country  of  ultimate 
destination); 

(v)  Estimated  date  of  exportation  (the 
USPPI  or  its  authorized  agent  must 
report  the  date  thfe  cargo  is  scheduled  to 
leave  the  United  States  for  all  modes  of 
transportation;  if  the  actual  date  is  not 
known,  the  USPPI  or  its  authorized 
agent  must  report  the  best  estimate  as  to 
the  time  of  departure);  and 

(vi)  Port  of  exportation  (the  port 
where  the  outbound  cargo  actually 
departs  from  the  United  States  is 
designated  by  its  unique  code,  as  set 
forth  in  Annex  C,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 

( 3 )  Proof  of  electronic  filing; 
exemption  from  filing.  The  USPPI,  or  its 
authorized  agent,  must  furnish  to  the 
outbound  carrier  a  proof  of  electronic 
filing  citation  (the  ITN).  low-risk 
exporter  citation  (currently,  the  Option 
4  filing  citation),  or  exemption 
statement,  for  annotation  on  the  carrier's 
outward  manifest,  waybill,  or  other 
export  documentation  covering  the 
cargo  to  be  shipped.  The  proof  of 
electronic  filing  citation,  low-risk 
exporter  citation,  or  exemption 
statement,  will  conform  to  the  approved 
data  formats  found  in  the  Bureau  of 
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Census  Foreign  Trade  Statistics 
Regulations  (FTSR)  (15  CFR  part  30). 

(4)  Carrier  responsibility,  (i)  Loading 
of  cargo.  The  carrier  may  not  load  cargo 
without  first  receiving  from  the  USPPI 
or  its  authorized  agent  either  the  related 
electronic  filing  citation  as  prescribed 
under  paragraph  (c)(3)  of  this  section,  or 
an  appropriate  exemption  statement  for 
the  cargo  as  specified  in  paragraph  (d) 
of  this  section. 

(ii)  High-risk  cargo.  For  cargo  that 
CBP  has  identified  as  potentially  high- 
risk,  the  carrier,  after  being  duly  notified 
by  CBP,  will  be  responsible  for 
delivering  the  cargo  for  inspection/ 
examination.  If  the  cargo  identified  as 
high  risk  has  already  departed,  CBP  will 
exercise  its  authority  to  demand  that  the 
export  carrier  redeliver  the  cargo  in 
accordance  with  the  terms  of  its 
international  carrier  bond  (see 
§  113.64(g)(2)  of  this  chapter). 

(5)  USPPI  receipt  of  information 
believed  to  be  accurate.  Where  the 
USPPI  or  its  authorized  agent 
electronically  presenting  the  cargo 
information  required  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  receives 
any  of  this  information  from  another 
party,  CBP  will  take  into  consideration 
how,  in  accordance  with  ordinary 
commercial  practices,  the  USPPI  or  its 
authorized  agent  acquired  this 
information,  and  whether  and  how  the 


USPPI  or  authorized  agent  is  able  to 
verify  this  information.  Where  the 
USPPI  or  authorized  agent  is  not 
reasonably  able  to  verify  any 
information  received,  CBP  will  permit 
this  party  to  electronically  present  the 
information  on  the  basis  of  what  it 
reasonably  believes  to  be  true. 

(d)  Exemptions  from  reporting; 
Census  exemptions  applicable.  The 
USPPI  or  authorized  agent  must  furnish 
to  the  outboimd  carrier  an  appropriate 
exemption  statement  (low-risk  exporter 
or  other  exemption)  for  any  export 
shipment  laden  that  is  not  subject  to 
pre-departure  electronic  information 
filing  under  this  section.  The  exemption 
statement  will  conform  to  the  proper 
format  approved  by  the  Bureau  of 
Census.  Any  exemptions  from  reporting 
requirements  for  export  cargo  are 
enumerated  in  §§  30.50  through  30.58  of 
the  Bureau  of  Census  Regulations  (15 
CFR  30.50  through  30.58).  These 
exemptions  are  equally  applicable 
under  this  section. 

(e)  Effective  date  for  compliance.  The 
requfrements  of  this  section,  including 
the  pre-departure  time  frames  for 
reporting  export  cargo  information  for 
required  shipments,  and  the 
requirement  of  the  ITN.  will  be 
implemented  concurrent  with  the 
completion  of  the  redesign  of  the  AES 
commodity  module  and  the  effective 


date  of  mandatory  filing  regulations  that 
will  be  issued  by  the  Department  of 
Commerce  pursuant  to  the  Security 
Assistance  Act  (Pub.  L.  107-228).  This 
date  will  be  announced  in  the  Federal 
Register. 

Robert  C.  Bonner, 

Commissioner.  Customs  and  Border 
Protection. 

Approved:  July  17.  2003. 

Tom  Ridge, 

Secrelar\:  Department  of  Homeland  Security. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix — Regulatory  Flexibility  Act 
and  Executive  Order  12866 

The  Bureau  of  Customs  and  Border 
Protection  (CBP)  conducted  the  analysis 
below  to  concurrently  address  the 
requirements  of  the  Regulatory  Flexibility 
Act  (RFA)  of  1980  and  Executive  Order 
12866.  Those  provisions  require, 
respectively,  that  CBP  (1)  assess  the  impact 
of  proposed  rules  on  small  business  entities 
via  an  initial  regulatory  flexibility  analysis 
and  (2)  determine  if  the  proposed  rule  is  a 
significant  regulatory  action,  defined  as 
having  annual  impact  on  the  United  States 
economy  of  $100  million  or  more.  Critical  to 
recognize  is  the  RFA's  focus  of  the  proposed 
rule's  effect  on  small.  United  States-based 
entities,  as  established  by  the  standards 
identified  in  Panel  1  below. 


Panel  1  .—Industry  Size  Standards  for  Small  Entities^ 


Mode 


Air 

Rail  .... 
Vessel 
Truck  . 


Industry  grouping 


Scheduled  and  Non-Scheduled  Freight 

Short  Haul  

Deep  Sea  

(a)  General  Freight,  Local 

(b)  General  Freight,  Long  Distance  

(b)  General  Freight,  Long  Distance  &  Less  Than  Truckload 

(c)  Specialized  Freight,  Local  

(e)  Specialized  Freight,  Long  Distance 


NAICS  sec- 
tor identifier 


Standard  of  measure — less  than 


#48112 
#481212 
#482112 
#4831 1 1 
#484110 

#484121 
#484122 

#484220 
#484230 


1500  employees 

500  employees. 
500  employees. 

$21.5  million  gross  annual  reve- 
nues. 


1  Source:  Small  Business  Size  Standards  Matched  to  North  American  Industry  Classification  Systems  (NAICS),  Small  Business  Administration, 
October  1,  2002. 


A.  Need  for  and  Objective  of  the  Proposed 
Rule 

The  proposed  rule  responds  to  the 
requirements  of  section  343(a)  of  the  Trade 
Act  of  2002.  as  amended  (19  U.S.C.  2071 
note).  That  Act  requires  that  CBP  implement 
procedures  which  require  the  advanced 
electronic  submission  of  cargo  information 
for  both  imports  into  and  exports  from  the 
United  States  while  not  unduly  impeding  the 
flow  of  lawful  trade.  The  fundamental 
objective  of  the  proposed  rule  centers  on 


providing  CBP  with  sufficient  detailed 
information  on  trade  flows  within  a  sufficient 
advanced  timeframe  such  that  CBP  may 
exercise  review,  targeting  and  inspection  of 
those  shipments  with  the  purpose  of 
identifying  and  subsequently  inspecting 
those  hi^  risk  shipments  with  potentiel 
application  to  terrorist  activities. 

B.  Description  <uid  Estimates  of  Small 
Entities  AfTected  by  the  Proposed  Rule 

The  proposed  rule  centers  on  two  key 
features:  (a)  electronic  submission  of  cargo 


information  and  (b)  that  information's 
submission  prior  to  arrival  into/departure 
from  the  United  States.  The  advanced 
submission  requirements  vary  by  mode  of 
transport,  reflecting  operational  requirements 
and  conditions  for  those  modes.  The 
advanced  submission  timeframes  by  mode 
are  summarized  in  Panel  2  below: 
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Mode 


Vessel 


Air. 


Rail 


Tnidt 


'  Note:  As  a 
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Panel  2.— Summary  of  Electronic  Submission  Timeframes  by  Mode 


Inbound 


All  cargo  requiring  reporting 
for  CBP  purposes. 

All  cargo  requiring  reporting 
for  CBP  purposes. 

All  cargo  requiring  reporting 
tor  CBP  purposes. 

All  cargo  requiring  reporting 
for  CBP  purposes. 


Inbound  baseline  time-frame 

for  advanced  electronic 

submission 


24  hours  prior  to  lading  at  for- 
eign port  of  departure. 

4  hours  prior  to  arrival  in  US.  ^ 


2  hours  prior  to  arrival  at  1st 
US  port. 

30  minutes  or  1  hour  prior  to 
arrival  at  1st  US  port. 


Outbound 


All  cargo  requiring  reporting 
under  current  Census  regu- 
lations. ' 

All  cargo  requiring  reporting 
under  current  Census  regu- 
lations. ' 

All  cargo  requiring  reporting 
under  current  Census  regu- 
lations. ' 

All  cargo  requiring  reporting 
under  current  Census  regu- 
lations. \ 


Outbound  baseline  time-frame 

for  advanced  electronic 

submission 


24  hours  prior  to  departure. 


2  hours  prior  to  scheduled  de- 
parture. 

4  hours  prior  to  attachment  of 
engine  to  train  to  go  for- 
eign. 

1  hour  prior  to  scheduled  bor- 
der crossing. 


matter  of  clanfication  and  definitron  of  the  proposal's  coverage,  United  States  exports  to  Canada  are  not  subject  to  advanced 
electronic  carg*  mfomiation  submission  under  this  proposal  unless  (a)  the  merchandise  is  licensable  by  Department  of  State  or  Deoartment  of 
Defense  regulations  or  (b)  the  merchandise  is  transiting  Canada  with  a  3rd  country  destination 

K,  lUf^"  "^o^f  ®'',  in  the  case  of  cargo  requiring  reporting  for  CBP  purposes  that  departs  for  the  United  States  from  any  foreign  port  or  place  in 
North  Amenca  (including  locations  in  Mexico),  Central  America,  South  America  (from  north  of  the  Equator  only),  the  Caribbean  and  Bermuda 
the  cargo  inforgiation  must  be  received  no  later  than  the  time  of  the  departure  of  the  aircraft  for  the  United  States  (no  later  than  the  time  that 
wheels  are  up  6n  the  aircraft,  and  it  is  en  route  directly  to  the  United  States.)  \      "^ 


The  General  Ti  eory 
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(A)  Volume 

(B)  Other 
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Air 


economic  theory,  the  value  and 
pply  and  demand  for  goods 
a  national  economy  exist 
of  an  equilibrium  price  for 
services,  both  domestically, 
income  accounting 
ntemationally,  through  the 
Disruptions,  or 
state  of  equilibrium  occur 
uently,  with  concomitant 
and  demand.  Sources  of 
be  of  a  cyclical,  sijcular  or 
vferiety,  ranging  in  gravity  and 
less  in  effect  from  major,  as 
increases  in  international 
small,  as  in  damage  to  a 
distribution  center,  to 
the  brief  closure  for  periodic 
a  single  manufacturing  plant, 
cant  change  results  in  the 
's  initial  equilibrium 
adjusting  via  the  mechanism 
price  with  respect  to  demand 
ier  effects  are  exhausted  and 
uilibrium  is  achieved,  both 
i  ntemationally  via  competing 
es.  The  significance  of 
equilibrium  will  depend  on 
initial  change. 


ulatory  Case 

the  current  considered 
advanced  electronic 
cirgo  information,  such  a 
n  presents,  to  one  degree  or 


another,  a  change  in  the  national  and 
international  economic  system's  equilibrium. 
To  the  extent  that  the  rule  requires 
substantive  process  adjustments  by 
producers,  carriers,  brokers,  importers  and 
exporters,  then  the  proposed  rule  would 
represent  an  effective  change  in  system 
equilibrium,  resulting  in  subsequent 
substantial  changes  in  supply,  demand  and 
price.  To  the  extent  that  the  rule's  effect  on 
trade  participants  is  slight  to  negligible,  then 
the  rule's  effect  would  not  measurably  alter 
system  equilibrium. 

In  the  sections  below,  CBP  will  identify, 
isolate,  explore,  explain  and  estimate  the 
extent  of  the  proposed  rule's  impact  on  the 
national  United  States  economy  pursuant  to 
E.G.  12866  and  net  trade  component  by 
means  of  identifying  the  process  adjustments 
expected  for  small  business  entities  under 
the  RFA.  The  CBP  intends  to  supplement  this 
initial  regulatory  impact  analysis  under  E.O. 
12866,  and  this  initial  regulatory  flexibility 
analysis  under  the  RFA  with  an  expanded, 
more  comprehensive  follow-up  assessment 
conducted  by  a  private  source  under 
contract.  The  summary  of  operational 
change,  presented  in  Panel  2  above,  serves  as 
a  map  to  the  estimation  of  the  rule's  impact. 

Commonalities  of  Proposed  Rule 

The  proposed  rule  offers  certain  conditions 
in  common  for  all  trade  participants 
regardless  of  mode: 

(1)  Advanced  information  submission, 
albeit  with  different  timeframes  for  different 
modes; 


(2)  Mandatory  electronic  filing; 

(3)  Costs  to  be  incurred  for  compliance 
include  those  which  are  recurring  and  those 
which  are  one-time  only; 

(4)  Mandatory  use  of  already  existing 
government  approved  electronic  data 
interchange  systems,  notably  the  Automated 
Export  System  (AES)  for  all  export 
transactions;  Automated  Manifest  System 
(AMS)  with  applications  for  inbound  rail,  air, 
and  vessel  shipments;  and  other  modules, 
such  as  the  NCAP  (National  Customs 
Automation  Program)  prototype,  with  special 
application  for  truck  modal  operations; 

(5)  Internet  access  to  CBP  data  interchanges 
for  information  submission  and  message 
transaction; 

(6)  Submitter's  choice  to  exercise 
preference  to  employ  third  parties  for 
information  submission;  and 

(7)  "Just-in-time"  manufacturing 
considerations,  common  in  CBP's  prior 
"Strawman"  proposals,  are  eliminated  as  a 
result  of  substantive  reductions  in 
timeframes  for  prior  data  submission. 

Air  Mode  Inbound 

The  proposed  rule  establishes  timeframes 
of  4  hours  for  electronic  submission  of 
information  prior  to  the  aircraft's  arrival  in 
the  United  States,  or  no  later  than  the  time 
of  "wheels-up"  in  the  case  of  certain  nearby 
foreign  areas.  Panel  3  below  summarizes  the 
volume  of  inbound  air  cargo  by  principal  air 
carrier  segment. 


Panel  3.— Inbound  Air  Cargo  Activity,  January  2003 


Air  carrier  segment 


(3i5  Active  Air  Carriers)  

3f  Express  Consignment  Carriers:  Major  earners 

Cargo  

Carriers  


Airway  bill  volume 
(in  thousands) 


3,270 

2,410  (73.7%) 

860  (26.3%) 

460  (14.1%) 


Median  num- 
ber of  U.S. 
ports  served 


14 
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Panel  3.— Inbound  Air  Cargo  Activity,  January  2003— Continued 


Air  carrier  segment 


Remaining  338  Carriers 


Source:  Automated  Commercial  System. 


..         .  ,,     , Median  num- 

Ain^^ay  bill  volume        ^er  of  U.S. 
(in  thousands)  ports  served 


400  (12.3%) 


In  addition  to  requiring  information 
submission  four  hours  prior  to  arrival  in  the 
United  States,  or  no  later  than  the  time  of 
"wheels-up"  in  the  case  of  certain  nearby 
foreign  areas,  air  carriers  will  be  requiied  to 
provide  their  own  interface  capability  with 
the  government  approved  electronic 
interchange  at  each  U.S.  Port  of  Arrival 
served  by  that  carrier.  The  current 
government  approved  interchange  is  the 
Automated  Manifest  System — Air  (AAMS). 
Those  carriers  will  no  longer  be  required  to 
present  a  hard  copy  of  their  manifest  upon 
arrival.  Only  in  the  event  that  the  data 
interchange  system  is  temporarily 
unavailable  by  malfunction  would  carriers  be 
required  to  present  a  hard  copy  of  their  cargo 
manifest. 

The  data  in  Panel  3  establishes  several 
relevant  considerations  in  assessing  the 
proposed  rule's  impact.  The  large  majority  of 
air  inbound  shipments  (73.7%),  as  measured 
by  airway  bills,  is  accounted  for  by  a 
relatively  small  number  of  large  express 
consignment  carriers.  Those  carriers 
currently  are  highly  automated  and  currently 
have  the  capacity  at  virtually  no  cost  to 
comply  with  the  data  submission  provisions 
of  the  proposed  rule.  Measured  by  median, 
those  carriers  import  shipments  into  13  U.S. 
ports  of  arrival  and  long  ago  equipped  those 
sites  for  AAMS  transmissions. 

These  express  consignment  carriers  would 
likely  not  be  affected  by  the  proposed  rule 
even  in  the  case  of  short  haul  flights,  largely 
originating  in  Mexico  and  Canada,  inasmuch 
as  they  would  only  be  required  to  submit 
AAMS  information  no  later  than  the  time  of 
departure  from  the  foreign  area  (no  later  than 
the  time  of  "wheels-up").  As  a  result,  there 
would  be  no  delay  in  departure  from  the 
foreign  source  necessitated  in  order  to  meet 
a  pre-arrival  reporting  requirement.  In  any    ■ 
event,  in  operational  practice,  those  carriers 
often  engage  more  economical  land  shipment 
instead  of  higher  cost  air  movement  for  short 
haul  moves. 

As  a  result  of  the  above  data  and 
operational  considerations.  CBP  concludes 
that  these  large  carriers  are  substantially 
unaffected  by  the  proposed  rule. 

The  CBP  e.stimates  that  these  same  factors 
and  conclusion  above  hold  for  the  second  tier 
of  air  carriers,  comprising  14.1%  of  airway 
bill  volume.  Those  14  carriers  arrive  at  a 
median  9  U.S.  Ports  of  ArrivaL 

The  CBP  data  establish  that  a  remaining 
338  small  carriers  account  for  12.3%  of 
inbound  air  volume,  serving  a  median  3  Ports 
of  Arrival.  Operating  on  a  manual  hard  copy 
basis  upon  arrival,  a  majority  of  those  338 
entities  are  foreign  owned  and  fall  out  of  the 
scope  of  the  RFA.  For  those  U.S.  based  small 
air  carriers,  CBP  estimates  that  one  time  costs 
would  be  incurred  to  establish  data 
transmission  capability  at  the  median  three 


arrival  ports.  To  a  significant  degree,  those 
one  time  costs  would  be  mitigated  by 
recurring  operational  efficiencies  related  to 
standard  business  operations  and  more  rapid 
CBP  processing  and  release  of  shipments, 
allowing  more  rapid  turnaround  of  the 
aircraft  and  crew  for  increased  revenue 
generation  activities. 

International  inbound  mail  shipments  are 
included  in  the  cargo  volumes  cited  above. 
However,  advanced  data  submission  for  mail 
shipments  through  the  United  States  Postal 
Service  (USPS)  is  excluded  from 
consideration  in  the  proposed  rule.  To  this 
end,  reflecting  the  restrictive  condition  of 
involvement  of  sovereign  foreign 
governments  and  pre-existing  international 
treaties  governing  the  movement  of 
international  inbound  mail  shipments,  CBP 
contemplates  that  such  shipments  will  not  at 
this  time  be  subject  to  the  terms  and 
conditions  of  the  proposed  rule. 

Truck  Mode  Inbound:  Rail  Mode  Inbound 
Panel  4  below  illustrates  the  volume  of 
truck  and  rail  traffic  reported  on  the  Northern 
and  Southern  borders: 

Panel  4.— Conveyance  Arrivals 


Mode 


Total  Coitimercial  Air- 
craft. 

Total  Trucks  

At  Southern  Border 
At  Northem  Border 

Total  Trains  

At  Southem  Border 
At  Northern  Border 

Total  Vessels 


FY  2002  volume 
(in  thousands) 


574.3. 

12,258.0. 

349.8  (2.9%). 

11,908.2(97.2%). 

44.3. 

8.4  (19%). 

35.9  (81%). 

226.2. 


Source:  Automated  Commercial  System 

Tnick  Mode  Inbound;  Explanation  and 
Analysis  of  Data 

The  proposed  rule  requires  cargo 
information  submission  either  30  minutes  or 
1  hour  prior  to  arrival  at  the  first  U.S.  Port 
of  Arrival.  As  noted  in  Panel  4  above,  the 
large  majority  of  truck  arrivals  (97.2%) 
occurs  at  Northern  Border  ports.  The  CBP 
estimates  that  60%  of  this  inbound  mode 
arrives  with  manually  presented  hard  copy 
cargo  information  and,  therefore,  would  be 
subject  to  changed  operations  to  comply  with 
the  proposed  rule.  Further,  consultations 
with  industry  sources  suggest  that  the 
Northern  Border  supports  an  estimated 
22,000  individual  truck  entities,  of  which 
15,000  meet  Small  Business  Administration 
standards  as  small  entities  (see  Panel  1 
above).  A  substantial  portion  of  the  15,000 
small  trucking  firms  are  Canada-based  and, 
therefore,  beyond  the  scope  of  the  RFA's 


consideration.  The  portion  of  this  segment 
which  is  U.S.  based  will  be  required  to  iiicur 
one  time  costs  for  hardware  and  software  for 
data  transmission. 

While  hardware  requirements  and  software 
cost  relatively  little  and  while  Internet 
transmission  is  distinctly  low  cost,  those 
firms  will  be  required  to  expend  time  for  data 
entry.  Compared  to  normal,  pre-proposal 
operation  standards,  that  factor  could 
represent  a  significant  cost. 

On  the  other  hand,  CBP  estimates  that 
recurring  annual  casts  of  data  transmission 
are  low.  Further,  certain  other  benefits 
representing  lower  operating  costs  will  be 
realized.  Electronic  transmission  will 
represent  a  lower  cost  burden  on  record 
keeping  for  those  entities  as  well  as  speed 
cargo  information  submission  and  physical 
border  release  of  the  conveyance  at  the  U.S. 
port  of  arrival  for  those  shipments.  Such 
electronic  efficiencies  could  be  expected  to 
translate  directly  into  lower  daily  operational 
costs  for  entities.  Also,  the  likelihood  is 
substantial  that  U.S.  based  small  truck 
entities  will  develop  cooperative  and 
commercial  arrangements  with  exporters. 
Such  arrangements  would  likely  involve 
provision  to  the  truck  entity  of  data  in  readily 
transmittable  format,  thus  reducing  the  data 
entry  burden  of  this  segment. 

As  yet  another  mitigating  factor,  small 
truck  entities  may  choose  to  engage  the  data 
services  of  port  authorities  or  commercial 
service  providers.  Further  still,  there  is  a 
social  good  to  be  considered  in  that  faster 
conveyance  release  at  the  port  of  arrival  will 
translate  directly  into  less  local  traffic 
congestion  at  the  port  and  lower  diesel 
emissions  for  residents  of  the  locality.  While  " 
complex  to  quantify,  such  commercial  and 
health  benefits  cannot  responsibly  be 
neglected  because  tangible  social  welfare  and 
commercial  benefits  will  result. 

Less  than  3%  of  truck  activity  takes  place 
at  Southern  Border  sites  [see  Panel  4  above). 
An  unestablished  number  of  trucking  entities 
operate  in  that  geographic  environment. 
However,  long-term  operational  observation 
establishes  that  much  of  that  border's  truck 
volume  centers  on  servicing  the  maquiladora 
industry  based  in  the  local  Mexican  border 
area.  These  Mexican-based  plants  are  owned 
and  operated  in  the  large  majority  for  the 
assembly  function  by  large  U.S.  and 
multinational  corporations  (Chapter  98, 
Subchapter  II,  Harmonized  Tariff  Schedule  of 
the  United  States  (PTTSUS)  (Articles  Exported 
and  Returned,  Advanced  or  Improved 
Abroad)).  Such  U.S.  and  multinational 
corporations  are  highly  automated  in  their 
record  keeping  and  cargo  information 
transmission  capabilities. 

Further,  a  substantial  majority  of  that  north 
bound  traffic  relies  on  lower  cost  Mexican- 
based  trucking  entities  operating  in  a  shuttle 
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up  resources  for  expanded  revenue 
generation  opportunities. 

Rail  Mode  Inbound;  Explanation  and 
Analysis  of  Data 

The  proposed  rule  establishes  that  cargo 
information  will  be  electronically  submitted 
2  hours  prior  to  arrival  at  the  first  U.S.  port 
of  arrival.  As  noted  in  Panel  4  above,  81% 
of  rail  volume  occurs  at  Northern  Border 
ports.  The  CBP  estimates  that  all  but  6  rail 
carriers  already  submit  cargo  information 
electronically.  Only  those  6  carriers  would  be 
affected  by  the  proposed  rule,  and  of  those 
6,  some  may  not  qualify  as  a  small  entity 
according  to  Panel  1  SBA  standards.  The 
operational  effect  of  the  proposal  would  be 
mitigated  to  a  substantial  degree  by 
operational  efficiencies  attributable  to 
electronic  filing.  Further  mitigation  is 
identified  by  the  proposal's  provision  that 
the  filing  requirement  will  become 
mandatory  within  90  days  of  CBP  port 
automation  to  allow  Rail  AMS.  The  CBP 
establishes  that  12  border  ports  still  remain 
to  be  made  operational  for  Rajl  AMS 
operation. 

Vessel  Mode  Inbound 

The  proposed  rule  establishes  that  cargo 
information  will  be  transmitted  to  CBP  24 
hours  prior  to  lading  at  the  foreign  port  of 
departure,  a  standard  which  is  consistent  and 
exactly  compatible  with  the  earlier 

Panel  5.— Volume  of  AES  Shipments 

[External  transaction  numbers,  in  thousands] 


implemented  Container  Security  Initiative 
(CSI).  An  estimated  50%  of  inbound  vessel 
volume  is  accounted  for  by  the  previously 
implemented  CSI  program.  The  CBP 
estimates  that  a  further  45%  of  inbound 
vessel  cargo  volume  already  participates  in 
AMS  electronic  transmission,  leaving  only 
5%  of  this  vessel  volume  to  be  affected  by 
the  proposed  rule.  Also,  because  of  the 
transportation  timeframes  inherent  in  long 
haul  vessel  transport,  the  filing  time 
requirement  is  not  expected  to  impose  a 
measurable  operational  burden  on  carriers. 
And  based  on  capital  and  labor  requirements 
and  practices  in  this  segment,  it  is  highly 
unlikely  that  these  carriers  would  meet  SBA 
small  entity  standards  (see  Panel  1  above). 
Further  still,  few  carriers  are  U.S.  based  and 
thus  properly  considered  under  provisions  of 
the  RFA. 

All  Modes  Outbound 

Panel  5,  below,  illustrates  the  increasing 
volume  of  export  shipments,  from  1995 
through  2002,  that  have  been  reported 
electronically  through  the  Automated  Export 
System  (AES);  and  Panel  6,  below,  reflects, 
as  of  February  2003,  the  vastly  increased 
number  of  export  shipments  being  reported 
through  AES  as  a  percentage  of  the  total 
number  of  export  shipments  reported,  both 
electronically  and  on  paper. 


Year 


Total 


Air 


0.4 

21.4 

60.7 

221.0  I 

1038.5  I 

7140.9  I 

8819.0  I 

9424.0  i 


0 

0 

0.2 

30.3 

486.4 

4053.3 

4424.3 

4788.8 


Source:  Bure  ju  of  the  Census. 


Rail/Toick 


0 

0 

3.6 

81.1 

262.7 

1407.0 

1586.3 

1832.9 


Vessel 


0.4 

21.4 

56.9 

109.6 

2895 

1676  2 

2800.7 

2785.0 


Panel  6.— Export  Records,  February  2003 

[In  thousands] 


Mode 


Via  AES 


421.3 
286.3 
261.3 


968.9 


Via  paper 
SED 


80.7 
11.7 
52.7 


145.2 


Source:  Bure  lu  of  the  Census. 


All  Modes  Outbound;  Explanation  and 


Total 
records 


AES  as  per- 
cent of  total 


-+- 


502.1 
298.0 
314.0 


1114.1 


839 

96.1 
83.3 


87.0 
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live  with  a  future  regulatory 
e  Department  of  Commerce, 
this  proposed  rule,  the 
of  outbound  regulatory 


flexibility  and  E.O.  12866  impact  is 
presented  for  information  purposes  solely. 

The  proposed  rule  states  that  exporters 
(U.S.  Principal  Parties  in  Interest— USPPI's) 
or  their  authorized  agents  will  file 
commodity  export  information  via  the 
existing  government  approved  data 
interchange,  AES.  within  certain  time  frames 
prior  to  departure  from  the  U.S.  [see  Panel  2 
for  time  frames). 

The  use  of  AES  has  risen  dramatically 
since  its  inception  in  1995  (see  Panel  5),  such 


that  currently  AES  transactions  account  for 
87%  of  all  export  records  [see  Panel  6). 
Because  of  the  large  majority  already 
participating  in  AES  filing,  only  13%  of 
export  records  will  be  affected  bv  the 
proposed  rule. 

Because  of  modal  travel  and  preparation 
times.  CBP  does  not  identify  notable 
operational  hardship  in  meeting  border 
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crossing  filing  times  for  any  mode.  In  fact, 
the  air  express  consigiunent  burden  is 
decreased  compared  to  imports  by  a  1  hour 
timeframe  prior  to  departure.  Filings  may 
take  place  via  low  cost  Internet  transmission. 
In  filing,  the  USPPI  will  submit  electronically 
to  CBP  a  self  generated  external  transaction 
number  (XTN),  receiving  from  CBP  an 
internal  transaction  number  (ITN),  which  is 
a  system  verification  and  approval 
(confirmation)  number  for  cargo  shipment 
information.  Actual  performance  establishes 
that  the  ITN  turnaround  is  routinely  less  than 
1  minute.  Only  in  the  case  that  the  USPPI 
chooses  to  engage  in  a  third  party 
commercial  data  transmission  agent  would 
the  ITN/XTN  turnaround  require  greater 
time,  an  estimated  15-30  minutes. 

As  in  the  Truck  Mode  Inbound  section 
above,  a  potential  impact  may  be  experienced 
by  small  truck  entities  serving  Northern 
border  export  transactions.  However,  as 
detailed  in  the  Note  to  Panel  2,  United  States 
exports  to  Canada  are  not  subject  to  advanced 
electronic  cargo  information  submission 
under  this  proposal  unless  (a)  the 
merchandise  is  licensable  by  Department  of 
State  or  Departmenl^of  Defense  regulations  or 
(b)  the  merchandise  is  transiting  Canada  with 
a  3rd  country  destination.  Such  a  reporting 
factor  may  reasonably  be  expected  to  mitigate 
any  burden  on  small  trucking  entities  in 
providing  a  significant  portion  of  the 
remaining  13%  of  outbound  AES  data. 

Further  with  respect  to  outbound  small 
truck  entities,  as  also  notedin  the  Truck 
Mode  Inbound  section  above,  certain  cost 
lowering  operational  efficiencies  will  flow 
from  the  proposal's  obligation  to  employ 
electronic  filing,  namely:  (a)  Electronic 
transmission  will  represent  a  lower  cost 
burden  on  record  keeping  for  those  entities; 
(b)  more  rapid  cargo  information  submission; 
and  (c)  more  rapid  physical  border  release  of 
the  conveyance  at  the  U.S.  port  of  arrival  for 
those  shipments.  Such  electronic  efficiencies 
could  be  expected  to  translate  directly  into 
lower  daily  operational  costs  for  entities, 
either  partially  or  entirely  offsetting  one-time 
data  transmission  costs. 

Executive  Order  12866  and  Significant 
Regulatory  Action 

Sector  of  Impact  Identified 

Outbound  merchandise  shipments 
generated  by  the  United  States  Postal  Service 
(USPS)  may  or  may  not  be  included  within 
the  scope  of  the  proposed  rule.  In  the  event 
of  inclusion,  as  a  hybrid-type  "publicly 
owned  private  corporation",  the  USPS  would 
be  responsible  for  data  entry  and 
transmission  of  an  estimated  30  million 
outbound  merchandise  transactions  (i.e., 
parcel  shipments)  per  year.  While  not 
included  in  the  framework  of  the  small  entity 
oriented  RFA,  this  organization  and  the 
proposal's  effects  become  relevant  in  E.O. 
12866  considerations  which  relate  to  impacts 
on  the  national  economy.  The  CBP  estimates 
that  USPS  would  incur  costs  of  $4-$6  per 
outbound  transaction  in  order  to  perform 
data  entry  or  purchase  data  entr>'  services  for 
each  export  transaction,  yielding  a  total 
impact  of  $120-$180  million  annually. 
Reasonably  expected  is  that  the  LISPS  would 
request  and  be  permitted  to  pass  that  cost  to 


exporters  (U.S. -based  consumers)  tfu-ough 
some  mechanism  of,  effectively,  a  user  fee. 

In  the  case  that  outbound  international 
mail  shipments  are  indeed  included  in  the 
proposed  rule,  then  such  an  impact  readily 
qualifies  this  proposal  as  a  significant 
regulatory  action,  surpassing  the  $100 
million  economic  impact  threshold 
established  by  the  Executive  Order.  In  the 
case  that  such  shipments  are  removed  or 
waived  from  the  proposal  at  a  later  time,  then 
the  proposed  rule's  categorization  as  a 
significant  regulatory  action  would  no  longer 
hold. 

Competitive  Relationship  Effect 

In  the  event  of  the  USPS  being  obliged  to 
provide  outbound  shipment  data,  then  CBP 
estimates  that  the  proposed  rule  would 
increase  the  degree  of  commercial 
competition  between  USPS  and  express 
consignment  carriers.  The  U.S.  Customs 
Service  (now  merged  into  CBP)  prepared  a 
detailed  report  to  Congress  in  late  1997 
identifying  a  series  of  factors  of  preferential 
Customs  treatment  available  to  USPS  and  not 
available  to  express  consignment  carriers. 
One  of  those  identified  factors  focused  on  the 
Customs  requirement  for  express  carriers  to 
providp  detailed  export  transaction  data  with 
no  equivalent  requirement  for  USPS  export 
shipments.  By  requiring  USPS  to  provide  the 
same  data  elements  as  express  carriers  in  the 
same  timeframe,  the  proposed  rule  would 
eliminate  one  key  element  of  disparate 
treatment,  effectively  leveling  the  playing 
field  between  these  two  exporting  entities 
and  bringing  both  parties  into  more  equal 
business  operating  practices. 

C.  Automation  Costs  of  Participation  in 
Advance  Electronic  Cargo  Information 
Submission 

CBP  estimates  below  the  following  costs  of 
shipper/carrier/importer/exporter 
compliance  with  electronic  transmission 
requirements  within  the  proposed  rule's  time 
frame  for  submission,  the  data  were  gathered 
from  discussions  with  software  providers  and 
trade  participants  active  in  electronic  data 
transmission  with  CBP. 

Air  Mode 

Air  mode  is  estimated  to  incur  the  greater 
of  the  costs  for  all  modes.  In  order  to 
purchase  software,  a  large  air  carrier  would 
incur  costs  of  $5 ,000-525,000  as  a  one-time 
license  fee  and  S6,000/year  in  maintenance 
costs,  plus  an  estimated  S20,000/yr.  in 
operating  costs,  primarily  labor.  If  the  air 
carrier  chose  to  develop  the  transmission 
software  independently,  the  carrier  would 
incur  development  costs  of  an  estimated 
$100,000,  plus  annual  operating  costs  of 
$400,000,  primarily  labor.  If  the  air  carrier 
were  to  seek  transmission  services  ftom  a 
service  provider,  the  carrier  would  incur 
costs  of  $500-$2,000  in  one  time 
subscription  fees,  plus  an  annual  minimum 
56,000  cost. 

In  estimating  air  industry  total  costs  of 
compliance  With  the  proposed  rule,  CBP 
established  that  260  of  the  total  355  air 
carriers  are  American-based.  The  CBP 
estimates  that  these  260  carriers  will  choose 
information  transmission  compliance  options 
in  the  following  distribution:  (a)  5  to  develop 


software,  maintain  system  and  transmit  at 
their  own  initiative:  (b)  50  to  purchase 
software,  maintain  and  transmit;  and  (c)  205 
to  employ  service  providers  for  software, 
maintenance  and  transmission.  Employing 
that  distribution,  CBP  estimates  the  following 
transmission  costs  of  compliance,  broken 
down  by  both  one-time  and  recurring  annual 
costs: 

Estimated  Air  Mode  Costs  of 
Transmission 

[Thousands  of  dollars] 


Transmission  option 
selected 

Onetime 
costs 

Recurring 
annual 
costs 

I.  Develop  

II.  Purchase  

III.  Service  Providers 

$500 
750 
205 

S2,000 
1.300 
1.230 

Total 

1,455 

4,530 

Truck  Mode    ■ 

In  consideration  of  the  truck  mode,  the 
primary  cost  for  a  shipper/carrier  would 
involve  complying  with  the  Automated 
Broker  Interface  (ABI)  Selectivity  practices. 

Specifically,  there  are  approximately 
13,400  trucking  firms  that  will  eventually 
have  to  move  from  a  paper-based  system  to 
an  electronic  system.*  Compliance  with  the 
Automated  Broker  Interface  Selectivity 
practices  would  require,  at  a  minimum,  a 
facsimile  transmission  within  the  proposed 
rule's  time  frame  for  advance  information. 

Therefore,  this  rule  would  impose  a  small 
capital  cost  (a  fax  machine  for  firms  that  do 
not  already  own  a  fax  machine),  and  a  per- 
transmission  cost.  Firms  could  also  avail 
themselves  of  a  commercial  transmission 
service;  however,  the  per-transmission  cost 
may  be  less  cost-effective  than  a  personal  fax 
machine  for  a  firm  involved  in  many 
shipments.  The  per-transmission  cost  should 
be  minimal,  since  the  information  that  firms 
would  need  to  send  already  must  be  gathered 
and  presented  at  the  time  of  arrival  under 
current  procedures.  The  CBP  also  assumes 
that  most  trucking  firms  will  already  own  a 
fax  machine.  If  50%  of  firms  must  invest  in 
a  fax  machine  (a  likely  overestimate)  at 
approximately  $150  per  machine,  the  total 
cost  of  this  rule  for  the  trucking  industry 
would  be  a -one-time  cost  of  approximately  $1 
million.  The  CBP  also  makes  a  preliminary 
determination  that  this  rulemaking  would 
not  result  in  any  other  changes  in  business 
practices  that  would  impose  additional  costs 
to  trucking  firms.  We  request  comments  on 
these  assumptions. 
(*CBP  estimates  the  following  already  in  the 

analysis:  (22,000  Truck  firms  at  the  Canada 

border  +  350  Truck  firms  at  Mexico  border) 

*  (.60  that  are  currently  paper  based)  = 

13.410).) 

Vessel  and  Rail  Modes 

Vessel  and  rail  carriers  are  the  least 
affected  in  terms  of  cost  of  transmission 
because  of  those  carriers'  already  high 
participation  rate  in  electronic  transmission 
tneeting  the  proposed  rule's  requirements.  In 
practical  terms,  costs  of  data  submission  for 
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these  segment  i  of  the  trade  are  adjudged  near 
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ic  comment  and  public 
the  "Strawman"  Proposals, 
e  alternatives.  With  a  high 
and  consistency,  those 
on  several  common 


issues:  (1)  Using  already  existing  automated 
systems,  such  as  AES  and  AMS  for  data 
submission;  (2)  different,  more  compact 
timeframes  for  provision  of  advanced 
information,  oriented  primarily  around  the 
objective  of  non-disruption  of  standard 
business  transportation  practices  and 
commercially  critical  "just-in-time"  delivery 
systems;  and  (3)  re-focus  of  advanced  data 
submission  from  a  pre-lading  basis  to, 
respectively,  a  pre-arrival-into  or  pre- 
departure-from  U.S.  basis. 

In  response  to  public  expressions  and 
explanations,  CBP,  subsequent  to  the 
"Strawman"  Proposals,  effectively  re-focused 
the  time  and  transportation  scheduling  basis 
for  the  advanced  ejectronic  data  submissions 
(see  Panel  2  above  vs.  original  Strawman 
framework)  such  that  the  proposed  rule  fairly 
closely  reflects  the  philosophy  and  principles 
of  the  publicly  expressed  alternatives. 

F.  Conclusion 

Regulatory  Flexibility  Act  (RFA) 

With  respect  to  RFA  considerations.  CBP 
concludes  that  the  proposed  rule  will  result 
in  no  significant  economic  impact  on  a 
substantial  number  of  small  U.S.  entities 
because: 

(1)  The  proposed  rule's  reporting 
timeframes  are  reasonably  compatible  with 
modern  shipping  practices  and  capabilities 
and  fundamentally  reflect  the  alternative 
approaches  presented  by  those  commercial 
interests; 

(2)  The  high  volume  of  inbound  and 
outbound  transactions  already  currently 
reported  on  an  electronic  basis; 


(3)  Low  cost  of  electronic  transmission  of 
the  required  data; 

(4)  Accessibility  to  and  use  of  already 
existing  government  approved  electronic  data 
interchange  mechanisms; 

(5)  Subsequent  operating  efficiencies 
resulting  from  electronic  filing,  resulting  in 
enhanced  revenue  generating  activities  of 
small  carriers; 

(6)  Exclusion  of  most  exports  to  Canada 
from  Bureau  of  the  Census  reporting; 

(7)  The  RFA's  exclusion  from 
consideration  of  non-U. S.  entities; 

(8)  Availability  of  existing  Discrepancy 
Reporting  authority  for  carriers  to  update/ 
correct  previously  submitted  cargo  data;  and 

(9)  Reporting  timeframes  which  do  not 
interfere  with  critical  "just-in-time"  delivery 
systems. 

Executive  Order  12866 

With  respect  to  Executive  Order  12866, 
CBP  concludes  that,  should  USPS  export 
transactions  be  included  within  the  scope  of 
the  proposal's  reporting  requirements,  the 
proposal  qualifies  as  a  significant  regulatory 
action,  with  annual  national  economic  cost 
greater  than  $100  million  because  USPS  costs 
incurred  would  likely  be  recouped  as  user 
fees  charged  to  U.S.  exporters.  The  reverse 
conclusion  would  hold  in  the  event  that 
USPS  export  transactions  are  not  included 
within  the  proposed  rule.  Further,  in  the  case 
that  USPS  exports  are  included,  the  USPS— 
express  consignment  commercial  competitive 
relationship  would  be  more  equalized. 

[FR  Doc.  03-18558  Filed  7-17-03;  3:39  pm] 
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ENVIRONMEr 
AGENCY 


rAL  PROTECTION 


IOPPT-2003-00i6;  FRL-7314-4] 

Fifty-Second  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator  of  the  Environmental 
Protection  Agency;  Receipt  of  Report 
and  Request  for  Comments 

AGE^4CY:  Envirqnmental  Protection 
Agency  (EPA). 

ACTION:  Notice 


SUMMARY:  The  :"oxic  Substances  Control 
Act  (TSCA)  Int  ;ragency  Testing 
Committee  (IT( ;)  transmitted  its  Fifty- 
Second  Report  to  the  Administrator  of 
the  EPA  on  Ma^  30.  2003.  In  the  52"<i 
ITC  Report,  which  is  included  with  this 
notice,  the  ITC  is  not  revising  the 
Priority  Testing  List.  However,  the  ITC 
is  revising  the  Voluntary  Information 
Submissions  Innovative  Online  Network 
(VISION). 

In  its  51^'  YT(t  Report,  the  ITC 
announced  tha  it  would  consider 
revising  its  vol  mtary  information 
submission  pre  cedures  to  encourage 
greater  and  mo  e  efficient  use  of  its 
VISION.  The  IT  C  has  reviewed  its 
voluntary  infoi  noation  submission 
procediu-es  anc  considered  industry 
comments  disc  assed  in  the  51^'  ITC 
Report.  At  this  time,  the  ITC  is  revising 
the  VISION  as  i  )utlined  in  the  52"'^  ITC 
Report,  which  s  included  in  this  notice 
and  on  the  ITC  web  site. 

DATES:  Commept 
ID  number 
received  on  or 


s,  identified  by  docket 
OPI}T-2003-O026,  must  be 
)efore  August  22,  2003. 


ADDRESSES 

submitted  e 
through  hand 
the  detailed 
Unit  I.  of  the 
INFORMATION. 


FOR  FURTHER 

general  in 
Cunningham, 
Assistance  Div 
Pollution 
Environmental 
Pennsylvania 
DC  20460-000 
(202) 554-140^ 
Hotline®epa.g(  v. 

For technica 
John  D.  Walkei , 
Environmental 
Pennsylvania 
DC  20460-000 
(202) 564-752: 
mail  address: 


SUPPLEMENTARY  INFORMATION: 


Cojnments  may  be 

lecl  ronically,  by  mail,  or 

c  elivery/courier.  Follow 
ins  tructions  as  provided  in 
S(  IPPLEMENTARY 


INFORMATION  CONTACT:  For 

iformation  contact:  Barbara 
Qirector,  Environmental 
sion  (7408M),  Office  of 
Prevention  and  Toxics, 

Protection  Agency,  1200 
Ave.,  NW.,  Washington, 
:  telephone  number: 
e-mail  address:  TSCA- 


information  contact:  Dr. 
ITC  Director  (7401), 
Protection  Agency,  1200 

e.,  NW.,  Washington, 
;  telephone  number: 
;  fax:  (202)  564-7528;  e- 
^^alke^.iohnd@epa.gov. 


Av 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  notice  is  directed  to  the  public 
in  general.  It  may,  however,  be  of 
particular  interest  to  you  if  you 
manufactxire  (defined  by  statute  to 
include  import)  and/ or  process  TSCA- 
covered  chemicals  and  you  may  be 
identified  by  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  325  (Chemical 
Manufacturing)  and  32411  (Petroleum 
Refineries).  Because  this  notice  is 
directed  to  the  general  public  and  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be 
interested  in  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0026.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave..  NW..  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gOv/fedrgstr/.You  may 
also  access  additional  information  about 
the  ITC  at  http://www.epa.gov/opptintr/ 
itc/  or  through  the  web  site  for  the 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  (OPPTS)  at  http:// 
www.  epa  .gov/opptsfrs/h  ome/ 
opptsim.htm/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 


Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit^.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  cop>Tighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
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objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  WTitten  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wwv\;epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  kev  in 
docket  ID  number  OPPT-2003-0026. 
The  system  is  an  "anonjTnous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 


ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ro  Number  OPPT-2003-0026.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  {7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
vour  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East  Bldg.. 
Rm.  6428,  1201  Constitution  Ave.,  NW., 
Washington,  DC.  Attention:  Docket  ID 
Number—  OPPT-2003-0026.  The  DCO 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is'  (2012)  564-8930. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  vou  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 


Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
and  comments  on  the  ITC  52'"*  Report. 
You  may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  Provide  specific  examples  to 
illustrate  your  concerns. 

5.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

6.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

The  Toxic  Substances  Control  Act 
(TSCA)  (15  U.S.C.  2601  et  seq.) 
authorizes  the  Administrator  of  the  EPA 
to  promulgate  regulations  under  section 
4(a)  requiring  testing  of  chemicals  and 
chemical  mixtures  in  order  to  develop 
data  relevant  to  determining  the  risks 
that  such  chemicals  and  chemical 
mixtures  may  present  to  health  or  the 
environment.  Section  4(e)  of  TSCA 
established  the  ITC  to  recommend 
chemicals  and  chemical  mixtures  to  the 
Administrator  of  the  EPA  for  priority 
testing  consideration.  Section  4(e)  of 
TSCA  directs  the  ITC  to  revise  the  TSCA 
section  4(e)  Priority  Testing  List  at  least 
every  6  months. 

.4.  The  ITC's  52"'^  Report 

The  52'"'  ITC  Report  was  transmitted 
to  the  EPA's  Administrator  on  May  30, 
2003,  and  is  included  in  this  notice.  In 
the  52'"'  ITC  Report,  the  ITC  revises  the 
VISION. 

B.  Status  of  the  Priority  Testing  List 

The  current  TSCA  4(e)  Prioritv 
Testing  List  as  of  May  2003  can  be  found 
in  Table  1  of  the  52'^^  ITC  Report,  which 
is  included  in  this  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances. 
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Dated:  July  11 J 2003. 

Charles  M.  Auer 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

Fifty-Second  Report  of  the  TSCA 
Interagency  Tefsting  Committee  to  the 
Administrator;  U.S.  Environmental 
Protection  Agehcy 
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SUMMARY 

In  this  52nd  jjc  Report,  the  ITC  is  not 
revising  the  Priority  Testing  List.  However; 
the  ITC  is  revising  the  Voluntary  Information 
Submissions  Innovative  Online  Network 
(VISION). 

The  TSCA  section  4(e)  Priority  Testing  List 
is  Table  1  of  this  unit. 


Table  1 .—  The  TSCA  Section  4(e)  Priority  Testing  List  (May  2003) 


ITC  Report 

Date 

Chemical  name/Group 

Action 

31 

January  1993 

13  Chemicals  with  insuffrcient  dermal  absorption  rate  data 

Designated 

32 

May  1993 

16  Chemicals  with  insufficient  dermal  absorption  rate  data 

Designated 

35 

November  1 994 

4  Chemicals  with  insufficient  dermal  absorption  rate  data 

Designated 

37 

November  1995 

2  Alkylphenols 

Recommended 

41 

November  1997 

1  Alkylphenol 

Recommended 

42 

May  1998 

3-Amino-5-mercapto- 1 ,2 ,4-tria20le 

Recommended 

42 

May  1998 

Glycoluril 

Recommended 

47 

November  2000 

9  Indium  compounds 

Recommended 

48 

May  2001 

Benzenamine,          3-chloro-2,6-dinitro-          N,N-dipropyl-4- 
(trifluoromethyl)- 

Recommended 

49 

-a. 

November  2001 

Stannane,  dimethylbis((1  -oxoneodecyl)oxy]- 

Recommended 

50 

May  2002 

Benzene,  1 ,3,5-tribromo-2-(2-propenyloxy)- 

Recommended 

50 

May  2002 

1  -Triazene,  1 ,3-diphenyl- 

Recommended 

51 

November  2002 

43  Vanadium  compounds 

Recommended 
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the  Priority  Testing  List  with  administrative 
and  technical  support  from  the  ITC  Staff  and 
ITC  Members  and  their  U.S.  Government 
organizations  and  contract  support  provided 
by  EPA.  ITC  Members  and  Staff  are  listed  at 
the  end  of  this  report. 

II.  TSCA  Section  8  Reporting 

A.  TSCA  Section  8  Reporting  Rules 

Following  receipt  of  the  ITC's  report  (and 
the  revised  Priority  Testing  List]  by  the  EPA 
Administrator,  the  EPA's  Office  of  Pallution 
Prevention  and  Toxics  (OPFF)  appends  the 
chemicals  added  to  the  Priority  Testing  List 
to  TSCA  section  8(a)  Preliminary  Assessment 
Information  Reporting  (PAIR)  and  TSCA 
section  8(d)  Health  and  Safety  Data  Reporting 
(HaSDR)  rules.  The  PAIR  rule  requires 
producers  and  importers  of  Chemical 
Abstract  Service  (CAS)-numbered  chemicals 
added  to  the  Priority  Testing  List  to  submit 
production  and  exposure  reports  (http:// 
www.epa.gov/opptintr/chemtest/ 
pairform.pdf).  The  HaSDR  rule  requires 
producers,  importers,  and  processors  of  all 
chemicals  (including  those  with  no  CAS 


numbers)  added  to  the  Priority  Testing  List  to 
submit  unpublished  health  and  safety  studies 
under  TSCA  section  8(d)  that  must  be  in 
compliance  with  the  revised  HaSDR  rule. 
(Ref.  1)  All  submissions  must  be  received  by 
the  EPA  within  90  days  of  the  reporting  rules 
Federal  Register  publication  dale.  The 
reporting  rules  are  automatically 
promulgated  by  OPPT  unless  otherwise 
requested  by  the  ITC. 

B.  ITCs  Use  of  TSCA  Section  8  and  Other 
Information 

The  ITC  reviews  the  TSCA  section  8(a) 
PAIR  rule  reports,  TSCA  section  8(d)  HaSDR 
rule  studies  and  other  information  that 
becomes  available  after  the  ITC  adds 
chemicals  to  the  Priority  Testing  List.  Other 
information  includes  TSCA  section  4(a) 
studies,  TSCA  section  8(c)  submissions, 
TSCA  section  8(e)  "substantial  risk"  notices, 
"For  Your  Information"  (FYI)  submissions, 
unpublished  data  submitted  to  and  from  U.S. 
Government  organizations  represented  on  the 
ITC,  published  papers,  as  well  as  use, 
exposure,  effects,  and  persistence  data  that 
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are  voluntarily  submitted  to  the  ITC  by 
manufacturers,  importers,  processors,  and 
users  of  chemicals  recommended  by  the  FTC. 
The  ITC  reviews  this  information  and 
determines  if  data  needs  should  be  revised, 
if  chemicals  should  be  removed  from  the 
Priority  Testing  List  or  if  recommendations 
should  be  changed  to  designations.  To  avoid 
duplicate  reporting,  the  ITC  carefully 
coordinates  its  information  solicitations  and 
reporting  requirements  with  other  national 
and  international  testing  programs,  e.g.,  the 
National  Toxicology  Program  (NTP)  [http:// 
ntp-server.niehs.nih.gov/),  the  Organization 
for  Economic  Cooperation  and  Development 
(OECD)  Screening  Information  Data  Set 
(SIDS)  Program  {http://www.oecd.org]  and 
EPA's  High  Production  Volume  (HPV) 
Challenge  Program  (http://vnvw.epa.gov/ 
opptintr/chemrtk/volchall.htm]. 

C.  Previous  and  New  Requests  to  Add 
Chemicals  to  TSCA  Section  8(a)  PAIR  Rules 

The  following  chemicals  will  be  added  to 
a  TSCA  section  8(a)  PAIR  rule:  Benzenamine, 
3-chloro-2,6-dinitro-N,N-dipropyl-4- 
(trifluoromethyl)-  (CAS  No.  29091-20-1) 
(Ref.  2);  steumane,  dimethylbis((l- 
oxoneodecyljoxyl-  (CAS  No.  68928-76-7), 
benzene,  1 ,3,5-tribromo-2-(2-propenyloxy)- 
(CAS  No.  3278-89-5)  and  1-triazene,  1,3- 
diphenyl-  (CAS  No.136-35-6)  (Ref.  3);  and  43 
vanadium  compounds  (Ref.  4).  At  this  time, 
there  are  no  new  requests  to  add  chemicals 
to  the  TSCA  section  8(a)  PAIR  rule. 

D.  Previous  and  New  Requests  to  Add 
Chemicals  to  TSCA  Section  8(d)  HaSDR 
Rules 

The  ITC  has  requested  in  previous  reports 
to  the  EPA  Adminstrator  that  the  following 
chemicals  be  added  to  TSCA  section  8(d) 
HaSDR  rules:  H-l,2,4-triazole-3-thione,  5- 
amino-1 ,2-dihydro-  (3-amino-5-mercapto- 
1,2,4-triazole)  (CAS  No.  16691-43-3)  and 
imidazoH4,5-dlimidazole-2,5(lH,3H)-dione, 
tetrahydro-  (glycoluril)  (CAS  No.  496-46-8) 
(Ref.  5);  9  indium  compounds  (Ref.  6); 
benzenamine,  3-chloro-2 ,6-dinitro-N,N- 
dipropyl-4-(trifluoromethyl)-  (CAS  No. 
29091-20-1)  (Ref.  2);  and  stannane, 
dimethylbis((l-oxoneodecyl)oxy]-  (CAS  No. 
68928-76-7),  benzene,  l,3,5-tribromo-2-(2- 
propenyloxyj-  (CAS  No.  3278-89-5)  and  1- 
triazene,  1,3-diphenyl-  (CAS  No.136-35-6) 
(Ref.  3).  At  this  time,  the  ITC  is  requesting 
that  the  EPA  not  add  vanadium  compounds 
to  the  TSCA  section  8(d)  HaSDR  rule  to  allow 
producers  and  importers  of  vanadium 
compounds  an  opportunity  to  voluntarily 
provide  the  information  requested  in  section 
IV.A.3.  of  the  51»<  ITC  Report  (Ref.  4). 

For  3H-l,2,4-triazole-3-thione,  5-amino- 
1,2-dihydro-  (3-amino-5-mercapto-l,2,4- 
triazole)  and  imidazo[4,5-d]imidazole-2,5- 
(lH,3H)-dione,  tetrahydro-  (glycoluril),  the 
ITC  requests  tha<  the  TSCA  section  8(d) 
HaSDR  rule  require  the  submission  of 
pharmacokinetics,  subchronic  toxicity, 
immunotoxicity,  genotoxicity, 
carcinogenicity,  reproductive  effects  and 
developmental  toxicity,  and  ecological  effects 
studies.  Only  studies  for  which  3-amino-5- 
mercapto-l,2,4-triazole  or  glycoluril  is  >  90% 
of  the  test  substance  by  weight  should  be 
submitted. 


For  the  9  indium  compounds  remaining  on 
the  Priority  Testing  List,  the  ITC  requests  that 
the  TSCA  section  8(d)  HaSDR  rule  require 
the  submission  of  pharmacokinetics, 
genotoxicity,  subchronic  and  chronic 
toxicity,  reproductive  effects  and 
developmental  toxicity  studies.  Only  5tudies 
where  indium  compounds  are  >  90%  of  the 
test  substemce  by  weight  should  be 
submitted.  Indium  tin  oxide  was 
inadvertently  listed  in  the  SI"'  ITC  Report 
with  CAS  No.  17906-67-7.  The  correct  CAS 
number  for  indium  tin  oxide  is  50926-11-9 
as  listed  in  the  47">  ITC  Report.  Indium  tin 
oxide  with  CAS  No.  50926-11-9  will  be 
added  to  the  TSCA  section  8(d)  HaSDR  rule. 

For  benzenamine,  3-chloro-2,6-dinitro- 
N,N-dipropyl-4-  (trifluoromethvl)-,  the  ITC 
requests  that  the  TSCA  section  "8(d)  HaSDR 
rule  require  the  submission  of 
biodegradation,  bioconcentration, 
pharmacokinetics,  subchronic  toxicity, 
mutagenicity,  reproductive  effects  and 
developmental  toxicity,  carcinogenicity,  and 
ecological  effects  studies.  Only  studies  where 
benzenamine,  3-chloro-2,6-dinitro-N,N- 
dipropyl-4-  (trifluoromethyl)-  is  >  90%  of  the 
test  substance  by  weight  should  be 
submitted. 

For  stannane,  dimethylbis[(l- 
oxoneodecyl)oxy]-,  the  ITC  requests  that  the 
TSCA  section  8fd)  HaSDR  rule  require  the 
submission  of  hydrolysis,  biodegradation, 
bioconcentration,  pharmacokinetics, 
subchronic  toxicity,  mutagenicity, 
neurotoxicity,  reproductive  effects  and 
developmental  toxicity,  carcinogenicity,  and 
ecological  effects  studies.  Only  studies  where 
stannane,  dimethylbis((l-oxoneodecyl)oxy]- 
is  >  90%  of  the  test  substance  by  weight 
should  be  submitted. 

For  benzene,  l,3,5-tribromo-2-(2- 
propenyloxy)-,  the  ITC  requests  that  the 
TSCA  section  8(d)  HaSDR  rule  require  the 
submission  of  biodegradation, 
bioconcentration,  pharmacokinetics, 
subchronic  toxicity,  neurotoxicity, 
reproductive  effects  and  developmental 
toxicity,  carcinogenicity,  and  ecological 
effects  studies.  Only  studies  where  benzene, 
l,3,5-tribromo-2-(2-propenyloxy)-  is  >  90%  of 
the  test  substance  by  weight  should  be 
submitted. 

For  1-triazene,  1,3-diphenyl-,  the  ITC 
requests  that  the  TSCA  section  8(d)  HaSDR 
rule  require  the  submission  of 
pharmacokinetics,  genotoxicity,  subchronic 
and  chronic  toxicity,  reproductive  effects  and 
developmental  toxicity  studies.  Only  studies 
where  1-triazene,  1,3-diphenyl-  is  >  90%  of 
the  test  substance  by  weight  should  be 
submitted. 

At  this  time,  there  are  no  new  requests  to 
add  chemicals  to  the  TSCA  Section  8(a) 
HaSDR  Rule. 

in.  ITC's  Activities  During  this  Reporting 
Period  (November  2002  to  May  2003): 
Voluntary  Information  Submissions 
Innovative  Online  Network  (VISION) 

In  its  51"'  ITC  Report,  the  ITC  announced 
that  it  would  consider  revising  its  voluntary  ■ 
information  submission  procedures  to 
encourage  greater  and  more  efficient  use  of 
its  VISION.  The  ITC  has  reviewed  its 
voluntary  information  submission 


procedures  and  considered  industry 
comments  discussed  in  the  51'"  ITC  Report. 
At  this  time,  the  ITC  is  revising  the  VISION 
as  outlined  in  this  unit.  The  revised  VISION 
will  be  accessible  on  the  ITC  web  site 
following  submission  of  this  52"<^  ITC  Report 
to  the  EPA  Administrator. 

1.  The  ITC  will  continue  to  acknowledge 
trade  organizations  and  companies  that 
voluntarily  submit  information  in  response  to 
an  ITC  solicitation.  During  this  reporting 
period,  the  ITC  acknowledges  the  voluntary 
submissions  of  information  from  the  Color 
Pigments  Manufacturers  Association  on 
DEBITS  chemicals  and  vanadium 
compounds  and  from  the  Indium  Corporation 
of  America  on  indium  compounds  as 
requested  in  previous  ITC  reports. 

2.  The  ITC  has  requested  that  the  EPA 
include  ITC's  solicitations  for  voluntary 
information  submissions  in  the  summary  and 
body  of  the  preambles  that  are  prepared  for 
publication  of  the  ITC's  reports  in  the 
Federal  Register.  This  change  should  allow 
companies  to  readily  determine  if  the  ITC  is 
soliciting  voluntary  information  for 
chemicals  they  produce  or  import. 

3.  The  ITC  will  notify  major  chemical  trade 
associations  by  e-mail  that  new  ITC  reports 
have  been  posted  to  the  ITC's  web  site  [http:/ 
/www.epa.gov/opptintr/itc/).  The  e-mails  will 
include  a  summary  of  the  report  and 
aimouncements  of  new  information 
solicitations.  This  change  should  increase 
awareness  of  the  ITC  information 
solicitations  and  encourage  voluntary 
submission  of  data. 

4.  The  voluntary  information  submissions 
should  be  submitted  within  90  days  of  the 
date  the  ITC  report  is  published  in  the 
Federal  Register.  Failure  to  voluntarily 
submit  information  in  a  timely  manner  may 
lead  ITC  to  request  that  the  EPA  promulgate 
the  appropriate  TSCA  section  8(a)  and  8(d) 
reporting  rules  in  a  subsequent  report  to  the 
EPA  Administrator. 

5.  The  ITC  will  accept  hard  copy  or 
electronic  voluntary  information 
submissions.  All  submissions  should  be 
titled  as  ITC-FYI  and  should  bear  the 
document  control  number  or  document  ID 
number  of  the  ITC  report  for  which  the 
submission  is  being  provided,  e.g.,  the  docket 
ID  number  for  the  50'^  ITC  Report  is  OPPT- 
2002-0026.  Confidential  Business 
Information  (CBI)  must  be  submitted  as  hard 
copies.  Both  sanitized  (no  CBI)  and 
unsanitized  (CBI)  versions  must  be  provided. 

6.  Information  submitted  voluntarily  will 
not  have  to  be  re-submitted  under  a  TSCA 
section  8(d)  rule. 

7.  Voluntary  information  may  be  submitted 
by  mail,  in  person  or  by  courier,  or 
electronically. 

a.  By  mail.  Document  Control  Office 
(7407),  Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001. 

b.  In  person  or  by  courier.  OPPT  Document 
Control  Office  (DCO)  in  EPA  East  Bldg.,  Rm. 
6428,  1201  Constitution  Ave.,  NW., 
Washington,  DC.  The  DCO  is  open  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidavs.  The  telephone 
number  for  the  DCO  is  (202)  564-8930. 
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nuing  to  discuss  changes 
Health  and  Safety  Data 
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electronic  reporting  of 
studies.  To  supplement  the 
tudies  in  electronic  format 
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ducers  and  importers  of 
d  chemicals  to  obtain 
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rV.  Revisions  to 
Priority  Testing 


he  TSCA  Section  4(e) 
.ist 


A.  Chemicals  Ac  ded  to  the  Priority  Testing 
List 

At  this  time  th 
chemicals  to  the 


!  ITC  is  not  adding  any 
Priority  Testing  List. 

B.  Chemicals  Rei  noved  From  the  Priority 
Testing  List 

At  this  time 
chemicals  from 


(ths 


tie 


ITC  is  not  removing  any 
Priority  Testing  List. 
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RULES  GOING  INTO 
EFFECT  JULV  23,  2003 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Chemes  (sweet   grown  in — 
Washington;  lublished  6-23- 
03;  comments  due  by  12- 
30-99;  publ  shed  6-23-03 
[FR  03-157)9] 
Onions  grown  iii — 
Texas;  publislied  6-23-03; 
comments  due  by  12-30- 
99;  publish*  d  6-23-03  [FR 
03-15738] 
ENVIRONMENTAL 
PROTECTION  ikGENCY 
Pesticides;  tolerinces  in  food, 
animal  feeds,  and  raw 
agricultural  co  mmodities; 
Thiophanate  nethyl; 
published  7  23-03; 
comments  (  ue  by  9-22- 
03;  publish*  d  7-23-03  [FR 
03-18499] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  anc  threatened 
species; 
Critical  habita 
designation!  — 
Preble's  me  adow  jumping 
mouse;  pjblished  6-23- 
03;  comrrents  due  by 
12-30-99:  published  6- 
23-03  [FF   03-14490] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Surface  and  Lnderground 
mines — 

Sanitary  toll  ats;  standards; 
published  6-23-03; 
comment!   due  by  12- 
30-99:  pualished  6-23- 
03  [FR  oi-15813] 
LABOR  DEPARTMENT 
Occupational  Slafety  and 
Health  Admini^ration 
State  plans: 
Virgin  Islands; 
and  approviil  of  plan  for 
public  employees  only; 
published  7  23-03; 
comments  (  ue  by  12-30- 
99;  publish^  7-23-03  [FR 
03-18719] 
TRANSPORTAtlON 
DEPARTMENT 
Federal  Aviatioh 
Administration 
Airworthiness  di  ectives: 


conversion 


Aerospatiale;  published  6- 
18-03;  comments  due  by 
12-30-99;  published  6-18- 
03  [FR  03-15220] 

BAE  Systems  (Operations) 
Ltd.;  published  6-18-03; 
comments  due  by  12-30- 
99;  published  6-18-03  [FR 
03-15221] 

Empresa  Brasileira  de 
Aeronautica,  S.  A. 
(EMBRAER);  published  6- 
18-03;  comments  due  by 
12-30-99;  published  6-18- 
03  [FR  03-15222] 

General  Electric  Co.; 
published  6-18-03; 
comments  due  by  12-30- 
99;  published  6-18-03  [FR 
03-15223] 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg,  poultry,  and  rabbit 
products;  inspection  and 
grading: 

Fees  and  charges  increase; 
comments  due  by  7-28- 
03;  published  6-26-03  [FR 
03-16166] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importationof 
animals  and  animal 
byproducts: 
Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Canada;  comments  due 
by  7-28-03;  published 
5-29-03  [FR  03-13440] 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Multi-family  housing  programs: 
Direct  multi-family  housing 

loans  and  grants; 

comments  due  by  8-1-03; 

published  6-2-03  [FR  03- 

12761] 
AGRICULTURE 
DEPARTMENT 
Federal  claims  collection: 
Debt  management; 

comments  due  by  7-29- 

03;  published  5-30-03  [FR 

03-13245] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries 

cooperative 

management — 


Horseshoe  crabs; 
comments  due  by  8-1- 
03;  published  7-17-03 
[FR  03-18104] 

Weakfish;  comments  due 
by  7-31-03;  published 
7-1-03  [FR  03-16573] 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Coastal  pelagic  species: 
comments  due  by  7-28- 
03;  published  6-26-03 
[FR  03-16084] 

Pacific  Coast  groundfish; 
comments  due  by  7-28- 
03;  published  6-13-03 
[FR  03-15030] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-31- 
03;  published  7-7-03 
[FR  03-17058] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Customer  funds  investment; 
comments  due  by  7-30- 
03;  published  6-30-03  [FR 
03-16473] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 

areas: 

San  Francisco,  CA;  Yertia 
Buena  Island;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16016] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Transportation  conformity; 
rule  amendments  in 
response  to  court 
decision;  comments  due 
by  7-30-03;  published  6- 
30-03  [FR  03-15253] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
8-hour  ozone  national 
ambient  air  quality 
standard; 
implementation; 
comments  due  by  8-1- 


03;  published  6-2-03 

[FR  03-13240] 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  comments  due  by 
7-30-03;  published  6-30- 
03  [FR  03-16026] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  comments  due  by 
7-30-03;  published  6-30- 
03  [FR  03-16027] 
New  Hampshire;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16238] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00172] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00173] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16024] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16025] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Texas;  comments  due  by  8- 
1-03;  published  7-2-03 
[FR  03-16579] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 

plans;  approval  and 
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promulgation;  various 
States: 

Texas;  comments  due  by  8- 
1-03;  published  7-2-03 
[FR  03-16580] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation  / 

plans;  approval  and 
promulgation;  various 
States: 

Virginia;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16233] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Virginia;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16234] 

FARM  CREDIT 
ADMINISTRATION 

Fa.^m  credit  system: 
Farmers,  ranchers,  and 
aquatic  producers  or 
harvesters;  eligibility  and 
scope  of  financing; 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10898] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Arizona;  comments  due  by 

7-28-03;  published  6-19- 

03  [FR  03-15497] 
Kentucky  and  Tennessee; 

comments  due  by  7-28- 

03;  published  6-19-03  [FR 

03-15496] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
Federal  travel: 

eJravel  Service;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16454] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Customs  brokers: 
Individual  license 
examination  dates; 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Maritime  security: 


Area  niaritime  security; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16187] 
Automatic  Identification 
System;  vessel  carriage 
requirements;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16191] 
Facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16189] 
General  provisions; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16186] 
Outer  Continental  Shelf 
facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16190] 
Vessels;  security  measures; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16188] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety, 
and  uninspected  vessels: 
Towing  vessels;  fire 
suppression  systems  and 
voyage  planning;  ^ 

comments  due  by  7-28- 
03;  published  4-29-03  [FR 
03-10421] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Alaska;  spring/'summer 
migratory  bird  subsistence 
harvest;  comments  due  by 
7-30-03;  published  6-23- 
03  [FR  03-15659] 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  7-30- 
03;  published  7-17-03  [FR 
03-18096] 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  prog-'am  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16354] 
Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16101] 
LABOR  DEPARTMENT 
Employee  Benefits  Security 
Administration 
Group  health  plans;  access, 
portability,  and  renewability 
requirements: 
Health  care  continuation 
coverage;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-13057] 


LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occcupational  safety  and 
health  standards: 
Walking  and  working 
surfaces;  personal 
protective  equipment  (fall 
protection  systems); 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10617] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Sarbanes-Oxley  Act  of  2002; 
implementation: 
Corporate  and  Criminal 
Fraud  Accountability  Act; 
discrimination  complaints; 
handling  procedures; 
comments  due  by  7-28- 
03;  published  5-28-03  [FR 
03-13082] 
NATIONAL  AERONAUTICS 
AND  SPi^CE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Risk-informed  categorization 
and  treatment  of 
structures,  systems,  and 
components  for  nuclear 
power  reactors;  comments 
due  by  7-30-03;  published 
5-16-03  [FR  03-11696] 
PEACE  CORPS 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-1-03;  published  7- 
2-03  [FR  03-16523] 
PERSONNEL  MAN.AGEMENT 
OFFICE 

Preference  eligibles  claims 
submission;  representative 
recognition;  removal  of 
regulations;  comments  due 
by  7-28-03;  published  5-27- 
03  [FR  03-13137] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacfurer  rule; 
waivers — 

Small  arms  ammunition 
manufacturing; 
termination;  comments 
due  by  7-31-03; 
published  7-9-03  [FR 
03-17322] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Boeing;  comments  due  by 
7-28-03;  published  7-2-03 
[FR  03-16693] 
McDonnell  Douglas; 
comments  due  by  7-28- 
03;  published  6-11-03  [FR 
03-14673] 
Rolls-Royce  Deutschland 
Ltd   &  Co.  KG;  comments 
due  by  7-28-03;  published 
5-28-03  [FR  03-13221] 
Univair  Aircraft  Corp.; 
comments  due  by  7-28- 
03;  published  5-30-03  [FR 
03-13511] 
Airworthiness  standards; 
Special  conditions — 
Boeing  Model  777  series 
airplanes;  comments 
due  by  7-28-03; 
published  6-13-03  [FR 
03-14992] 

Boeing  Model  777  series 
airplanes;  correction; 
comments  due  by  7-28- 
03;  published  6-23-03 
[FR  C3- 14992] 
Class  D,  E2,  and  E5  airspace; 
comments  due  by  7-30-03; 
published  6-30-03  [FR  03- 
16465] 
Class  E  airspace:  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16463]. 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  7-31-03;  published 
6-20-03  [FR  03-15682] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards; 

Defect  and  noncompliance — 
Early  warning  and 

customer  satisfaction 

campaign 

documentation;  reporting 

requirements;  comments 

due  by  7-28-03; 

published  6-11-03  [FR 

03-14702] 
Eariy  warning  and 

customer  satisfaction 

campaign 

documentation;  reporting 

requirements;  comments 

due  by  7-28-03; 

published  6-11-03  [FR 

03-14703] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iraqi  sanctions  regulations: 
Non-commercial  funds 
transfers  and  related 
transactions,  activities  by 


VI 


U.S.  goven  ment  ana 


contractors 


or  grantees, 
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etc.;  auttx)r zations; 
comments  due  by  7-28- 
03;  published  5-27-03  [FR 
03-13053] 

TREASURY  D^ARTME^fr 

Customs  broke rfe: 

Individual  lice  ise 
examination  dates; 
comments  due  by  7-28- 
03;  puWistM  d  5-29-03  [FR 
03-13455]    I 

TREASURY  DEPARTMENT 

Financial  institutons: 
Customer  Idei  itification 
Program;  a  mments  due 


by  7-31-03; 


03  (FR  03-  6562] 


published  7-1- 


LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http^/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
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Superintendent  of  Documents, 
U.S.  Government  Printing 
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Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  03-057-1] 

Japanese  Beetle;  Domestic  Quarantine 
and  Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Japanese  beetle  quarantine  and 
regulations  to  add  Colorado  and 
Montana  to  the  list  of  protected  States. 
This  action  is  necessary  to  prevent  the 
spread  of  Japanese  beetle  into 
noninfested  areas  of  the  United  States. 
DATES:  This  interim  rule  is  effective  July 
18,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
September  22,  2003. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  conunent  (an  original  and 
three  copies)  to:  Docket  No.  03-057-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-057-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@apbis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-057-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 


room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
S.  Anwar  Rizvi,  Program  Manager, 
Invasive  Species  and  Pest  Management, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
4313. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Japanese  beetle  feeds  on  fruits, 
vegetables,  and  ornamental  plants  and  is 
capable  of  causing  damage  to  over  300 
potential  hosts.  The  Japanese  beetle 
quarantine  and  regulations,  contained  in 
7  CFR  301.48  through  301.48-8  (referred 
to  below  as  the  regulations),  quarantine 
the  States  of  Alabama,  Connecticut, 
Delaware,  Georgia,  Illinois,  Indiana, 
Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey, 
New  York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Vermont,  Virginia, 
West  Virginia,  Wisconsin,  and  the 
District  of  Columbia  and  restrict  the 
interstate  movement  of  aircraft  from 
regulated  airports  in  these  States  in 
order  to  prevent  the  spread  of  the 
Japanese  beetle  to  noninfested  States 
where  the  Japanese  beetle  could  become 
established.  Those  noninfested  States 
where  the  Japanese  beetle  could  become 
established  (referred  to  below  as 
protected  States)  are  listed  in 
§  301.48(b). 

The  Japanese  beetle  is  active  during 
daylight  hours  only.  Under  §  301.48-2 
of  the  regulations,  an  inspector  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  may  designate  any 
airport  within  a  quarantined  State  as  a 
regulated  airport  if  he  or  she  determines 
that  adult  populations  of  Japanese  beetle 
exist  during  daylight  hours  at  the  airport 
to  the  degree  that  aircraft  using  the 
airport  constitute  a  threat  to  spread  the 
Japanese  beetle  and  aircraft  destined  for 


protected  States  may  be  leaving  the 
airport. 

Also,  under  §  301 .48-^  of  the 
regulations,  aircraft  from  regulated 
airports  may  move  interstate  to  a 
protected  State  only  if:  (1)  An  inspector, 
upon  visual  inspection  of  the  airport 
and/or  the  aircraft,  determines  that  the 
aircraft  does  not  present  a  threat  to 
spread  the  Japanese  beetle  because  adult 
beetle  populations  are  not  present;  or  (2) 
the  aircraft  is  opened  and  loaded  only 
while  it  is  enclosed  in  a  hangar  that 
APHIS  has  determined  to  be  free  of  and 
safeguarded  against  Japanese  beetle;  or 
(3)  the  aircraft  is  loaded  during  the 
hours  of  8  p.m.  to  7  a.m.  (generally  non- 
daylight  hours)  only  or  lands  and 
departs  during  those  hours  and,  in 
either  situation,  is  kept  completely 
closed  while  on  the  ground  during  the 
hours  of  7  a.m.  to  8  p.m.;  or  (4)  if 
opened  and  loaded  during  daylight 
hours,  the  aircraft  is  inspected,  treated, 
and  safeguarded  in  accordance  with  the 
requirements  described  in  §  301.48- 
4(d). 

As  noted  previously,  paragraph  (b)  of 
§  301.48  lists  noninfested  States  that  are 
protected  by  the  regulations.  Prior  to  the 
effective  date  of  this  interim  rule,  the 
States  listed  were  Arizona,  California, 
Idaho,  Nevada,  Oregon,  Utah,  and 
Washington.  When  the  list  in 
§  301.48(b)  was  established  in  the 
1970's,  Colorado  and  Montana  opted  not 
to  be  listed  because  of  the  belief  that  the 
Japanese  beetle  could  not  survive  in  the 
States'  climates.  However,  in  recent 
years.  State  officials  in  Colorado  and 
Montana  have  trapped  increasing 
numbers  of  Japanese  beetles  in  the 
vicinity  of  Denver  International  Airport 
and  Billings  Logan  International  ' 
Airport,  respectively.  In  the  case  of 
Colorado,  Japanese  beetles  have  been 
found  at  several  nurseries  receiving 
stock  from  Japanese  beetle  infested 
Eastern  States.  In  view  of  the  increase  in 
trap  catches  and  the  growing  amount  of 
shrub  and  turf  areas  under  irrigation 
(especially  in  urban  areas)  in  those 
States,  Colorado  and  Montana  State 
officials  have  informed  APHIS  that  they 
now  wish  to  be  listed  as  protected 
States.  Therefore,  in  this  interim  rule  we 
are  amending  the  regulations  in 
§  301.48(b)  by  adding  Colorado  and 
Montana  to  the  list  of  protected  States. 


43614 


Federal  Register /Vol.  68,  No.  142  /  Thursday,  July  24,  2003 /Rules  and  Regulations 


Emergency  Ac  tion 

This  rulema  ling  is  necessary  on  an 
emergency  bas  is  to  provide  protection 
from  the  Japan  jse  beetle  to  Colorado 
and  Montana  c  uring  the  2003  season  of 
Japanese  beetle  activity,  which  begins  in 
mid-June  in  m  my  parts  of  the  countiy. 
Under  these  ci  cumstances.  the 
Administrator  las  determined  that  prior 
notice  and  opp  ortunity  for  public 
comment  are  c  Dntrary  to  the  public 
interest  and  th  it  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  tl  lan  30  days  after 
publication  in  :he  Federal  Register. 

We  will  con!  ider  comments  we 
receive  during  the  comment  period  for 
this  interim  ru  e  (see  DATES  above). 
After  the  comn  lent  period  closes,  we 
will  publish  ariother  document  in  the 
Federal  Registi  t.  The  document  will 
include  a  disci  ssion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  i  ule. 
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Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

■  Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  1 .  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3. 

Section  301.75-15  also  issued  under  S^^c. 
204,  Title  II,  Pub.  L.  106-113,  Stat.  1501A- 
293:  sections  301.75-15  and  301.75-16  also 
issued  under.Sec.  203,  Title  II,  Pub.  L.  106- 
224,  114  Stat."  400  (7  U.S.C.  1421  note). 

§301.48    [Amended] 

■  2.  In  §  301.48,  paragraph  (b)  is 
amended  by  adding  the  word 
"Colorado,"  after  the  word  "California," 
and  by  adding  the  word  "Montana,"  after 
the  word  "Idaho,". 

Done  in  Washington,  DC,  this  18th  day  of 
luly  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  03-18851  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  993  and  999 

[Docket  No.  FV03-993-3  IFR] 

Dried  Prunes  Produced  in  California; 
Temporary  Suspension  of  the 
Mandatory  Outgoing  Prune  Inspection 
and  Quality  Requirements,  and 
Modification  of  the  Undersized  Prune 
Disposition  Requirements  Under  the 
Marketing  Order;  and  Suspension  of 
the  Prune  Import  Regulation 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  suspends  the 
outgoing  prune  inspection  and  quality 
requirements  under  the  California  Dried 
Prune  Marketing  Order  (Order)  and  its 
administrative  rules  and  regulations, 
and  the  prune  import  regulation,  for  a 
three-year  period,  and  modifies  the 
Order's  undersized  prune  disposition 
requirements.  The  Order  regulates  the 


handling  of  dried  prunes  produced  in 
California  and  is  administered  locally 
by  the  Prune  Marketing  Committee 
(Committee).  Suspension  of  the 
outgoing  inspection  and  quality 
requirements,  and  import  regulation 
provisions  will  ensure  relief  from  these 
regulations.  During  the  three-year 
suspension  period  the  industry  will 
consider  developing  and  implementing 
outgoing  inspection  and  finished 
product  grade  standards  more  consistent 
with  current  industry  needs. 
DATES:  Effective  August  1,  2003  through 
July  31,  2006,  except  for  the 
amendments  to  §  993.150  (g)(2)  and 
(g)(3),  which  are  effective  August  1, 
2003.  Comments  received  by  September 
22,  2003  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938;  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  Cahfornia  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202) 720-2491, or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993  (7  CFR  part  993), 
both  as  amended,  regulating  the   . 
handling  of  dried  prunes  produced  in 
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California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in  . 
conformance  with  Executive  Order  ' 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  USDA  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  suspends  the  outgoing 
prune  inspection  and  quality 
requirements  in  the  order  and  its 
administrative  rules  and  regulations, 
and  the  prune  import  regulation  for  a 
three- year  period,  and  modifies  the 
undersized  prune  disposition 
requirements.  These  changes  will  be 
effective  with  the  start  of  the  new  crop 
year  on  August  1,  2003.  The  order 
regulates  the  handling  of  dried  prunes 
produced  in  California  and  is 
administered  locally  by  the  Prune 
Marketing  Committee  (Committee).  The 
Committee  unanimously  recommended 
suspension  of  the  outgoing  inspection, 
and  outgoing  prune  quality 
requirements  at  meetings  held  on  April 
3,  and  May  1,  2003,  because  it  is  the 
quickest  way  to  ensure  relief  from  these 
regulations.  During  the  three-year 
suspension  period,  the  industry  will 
consider  developing  and  implementing 
outgoing  inspection  and  finished 
product  grade  standards  that  are  more  in 
line  with  cmrent  industry  needs.  As 
discussed  below,  suspension  of  the 
prune  import  regulation  is  required 
under  section  8e  of  the  Act. 


Marketing  Order  Authority  To  Modify 
and  Suspend 

Section  993.50(g)  states  in  part:  "rules 
and  regulations  to  insure  proper 
disposition  of  the  [undersized]  prunes 
shall  be  established  by  the  Committee 
with  the  approval  of  the  Secretary." 

Section  993.90(a)  states  in  part:  "The 
Secretary  shall  terminate  or  suspend  the 
operation  of  any  or  all  of  the  provisions 
of  this  subpart,  whenever  he  finds  that 
such  provisions  do  not  tend  to 
effectuate  the  declared  policy  of  the 
act." 

Outgoing  Grade  and  Size  Regulations 

The  order  currently  mandates 
outgoing  inspections  and  outgoing 
prune  quality,  size,  and  labeling 
requirements  of  California  produced 
prunes  by  California  prune  handlers  to 
verify  such  prunes  meet  quality 
requirements.  These  requirements  are 
based  on  the  U.S.  Standards  for  Grades 
of  Dried  Prunes  and  marketing  order 
grade  standards.  The  objective  of  the 
inspection,  grade,  size,  and  labeling 
requirements  is  to  ensure  that  only 
prunes  of  acceptable  quality  and  size 
enter  the  domestic  and  foreign  markets 
for  human  consumption,  thereby 
ensuring  consumer  satisfaction, 
increasing  sales,  and  improving  returns 
to  producers.  While  the  industry 
continues  to  believe  that  quality  is  an 
important  factor  in  maintaining  sales, 
the  Committee  believes  that  the  costs 
associated  with  existing  minimum 
grade,  size,  and  labeling  standards  may 
exceed  the  benefits  accrued  from  such 
requirements  at  this  time. 

Prune  Import  Regulations 

Section  8e  of  the  Agriculture 
Marketing  Agreement  Act  of  1937  (Act) 
provides  that  when  certain  domestically 
produced  commodities,  including 
prunes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  and 
maturity  requirements.  Section  999.200 
contains  the  prune  import  regulations 
that  are  comparable  to  the  domestically 
produced  prune  outgoing  quality  and 
size  requirements.  Since  this  rule 
suspends  the  outgoing  quality  and  size 
requirements  for  domestically  produced 
prunes  for  three  years,  these 
requirements  must  be  suspended  in  the 
import  regulations  during  this  period  as 
well. 

U.S.  imports  of  dried  prunes  are 
insignificant  compared  to  U.S. 
production.  In  2002.  while  the  U.S. 
produced  158,000  tons  of  dried  prunes, 
only  616  tons  were  imported.  In  that 
year,  the  domestically  produced  tonnage 


was  over  250  times  as  large  as  the 
imported  tonnage.  In  2001,  204  tons 
were  imported,  but  the  U.S.  produced 
150,000  tons.  Production  was  735  times 
as  large  as  imports. 

In  recent  years,  about  90  percent  of 
U.S.  imports  of  dried  prunes  have  come 
from  Argentina.  Other  countries  that 
export  to  the  U.S.  include  Chile,  France, 
Mexico,  Iran,  and  Turkey. 

Undersized  Prune  Disposition 
Regulations 

The  prune  administrative  rules  and 
regulations  currently  require  handlers  to 
have  a  third  party  inspection  of  each  lot 
of  undersized  prunes  prior  to  shipment 
into  nonhuman  outlets  or  other 
disposition.  Under  §993.51  of  the 
Order,  inspections  are  performed  by  the 
Dried  Fruit  Association  of  California. 
These  requirements  also  require 
handlers  to  submit  to  the  Committee 
comprehensive  documentation  verifying 
that  they  have  satisfied  their  undersized 
prune  obligation. 

The  prune  administrative  rules  and 
regulations  also  ciurently  limit  the 
quantiUes  of  larger  size  that  can  be  used 
to  meet  a  handler's  undersized 
disposition  obligation.  While  the 
Committee  plans  to  continue  to  restrict 
the  shipment  of  undersized  prunes  into 
human  consumption  outlets,  the 
Committee  believes  that  the  costs 
associated  with  the  inspection  and 
documentation  of  the  dispgsal  of 
undersized  prunes  may  exceed  the 
benefits.  To  reduce  the  cost  and  time  for 
handlers  to  file  reports  and  verify  the 
disposition  of  undersized  prunes 
through  inspection,  the  Committee 
unanimously  recommended  removing 
the  inspection  requirements,  and 
simplifying  the  documentation  required 
from  handlers  to  satisf\'  their  undersized 
obligation  as  well  as  removing  the  limits 
on  the  weights  of  larger  prunes  that  can 
be  used  to  meet  undersized  obligations. 

Background  and  Action  Taken 

California  prune  handlers  are 
currently  selling  prunes  in  many  forms 
to  customers  throughout  the  world.  The 
majority  of  these  sales  involve  sizing  or 
processing  the  prunes  to  more  stringent 
specificlions  than  required  under  the 
order.  Retail  and  wholesale  buyers  often 
visit  handlers'  plants  in  California  to 
verify  specification  and  quality 
procedures,  which  tend  to  be  more 
stringent  than  the  minimum  outgoing 
quality  requirements  mandated  in  the 
marketing  order.  Handlers  continue  to 
improve  the  quality  and  outgoing 
inspection  procedures  to  target  the 
specific  customer  and  market  demands. 
Almost  all  prunes  sold  for  consumption 
in  the  United  States  as  prunes  are  pitted 
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and  packaged  i  n  consumer  bags  and 
canisters  targeling  much  higher 
standards  than  those  mandated  by  the 
marketing  orde  r. 

Ciurent  proc  edures  require  detailed 
administrative  notating  and  reporting  of 
defect  informal  ion,  large  numbers  of 
line  inspectors  at  handler  plants,  and 
tracking  and  se  gregating  lots  and  bins  of 
fruit  to  comply  with  the  order.  As  a 
result,  handler ;  incur  significant 
amounts  of  tim  s  and  money  on  the 
inspection  pro(  ess.  Also,  almost  all  fruit 
is  inspected  by  international  buyers 
upon  receipt,  a  id  is  accepted  or  rejected 
based  on  the  fr  lits'  condition  at  the  time 
of  that  review,   egardless  of  any  prior 
inspection  pro(  ess  or  certification. 
Fiulher,  pnmej  produced  in  other 
countries  must  meet  customer 
specifications  and  inspection  criteria. 

Because  of  ir  creased  foreign 
competition  that  sells  quality  processed 
fruit,  shifting  ci  )nsumer  demand  from 
natural  conditii  )n  to  processed  pnmes, 
and  increasing^'  competitive 
specifications  t  lat  have  left  the 
minimum  mark  eting  order  standards  no 
longer  reflect  ci  urent  industry  needs. 
The  Committee  believes  that  California 
prune  handlers  must  reduce  all 
imnecessary  co  its  in  order  to  remain 
competitive  wi  h  imported  fruit  and  to 
profitably  sell  f  niit  in  international 
markets. 

The  mandate  -y  outgoing  inspections 
focus  on  cosme  ic  defects  or  defects  that 
tend  to  be  remo  ved  through  steaming, 
pitting,  or  juicii  ig  the  fruit.  While  the 
industry  once  s  )ld  primarily 
unprocessed  prines,  consumer  demand 
has  changed  an  1  some  processing  is 
invariably  requ  red,  leaving  the 
outgoing  inspection  criteria  inapplicable 
and  out-dated. 

With  regard  t )  import  requirements, 
section  8e  of  thi  s  Act  requires  import 
regulations  to  b ;  comparable  to  the 
domestic  regulations,  not  more 
restrictive.  Sine  3  this  rule  suspends 
outgoing  grade  ind  size  regulations  for 
domestically  pr  aduced  prunes,  and 
substantially  re  axes  the  disposition  and 
verification  reqi  lirements  on  undersized 
prunes  under  ti  e  order,  the  import 
regulation  must  be  suspended  as  well. 

During  the  th  ee-year  suspension 
period,  the  indi  stry  will  have  the 
opportunity  to  c  onsider  developing  and 
implementing  n  lore  appropriate 
finished  produc  I  grade  standards 
through  amendi  aents  to  the  order  and 
administrative  i  ules  and  regulations. 

At  its  May  1,  !003,  meeting,  the 
Committee  una)  limously  recommended 
suspension  of  a  1  outgoing  inspection, 
outgoing  quality ,  size,  and  labeling 
requirements  in  the  marketing  order  and 
the  administrati  ve  rules  and  regulations 


for  three  years,  beginning  with  the  start 
of  the  new  crop  year  on  August  1,  2003. 
The  suspension  of  these  provisions' will 
reduce  some  admirustrative  costs. 

This  interim  final  rule  suspends  in 
their  entirety  §§  993.50(a)  through  (f) 
and  993.97  Exhibit  A— Part  II  of  the 
order,  and  §§  993.150(a)  and  (b), 
993.150(d)  through  (g)(1),  993.515, 
993.516,  993.517,  993.518  of  the 
administrative  rules  and  regulations,  as 
well  as  §999.200  of  the  import 
regulation.  Portions  of  §§  993.50(g)  and 
993.51  of  the  order,  and  portions  of 
§§  993.601  of  the  administrative  rules 
and  regulations  are  also  suspended. 
These  sections  of  the  order  and 
administrative  rules  and  regulations 
pertain  to  the  various  requirements  of 
the  outgoing  inspection,  outgoing 
quality,  size,  and  labeling  requirements, 
and  import  regulation  provisions. 

Prune  handlers  oppose  the  ciurent 
undersized  pnuie  regulations  because 
they  are  costly  to  meet.  Undersized 
prunes  have  marginal  value  as  cattle 
feed  or  use  in  tobacco  products  (about 
$40-$45  per  ton),  and  the  costs  of 
completing  the  required  Committee 
paperwork  and  having  them  inspected 
by  the  DFA  of  California  may  exceed  the 
revenue  received.  The  industry  is  now 
also  less  concerned  about  the  minimal 
amount  of  poor  quality  undersized 
prunes.  Supplies  of  undersized  prunes 
are  now  lower  because  of  the  recent  tree 
pull  programs  and  growers  field  sizing 
programs  to  drop  small  prune  plums  in 
the  orchard,  rather  than  deliver  them  to 
handlers. 

The  Conunittee  chose  to  recommend 
removal  of  the  limits  on  the  quantities 
of  larger-sized  prunes  that  can  be  used 
to  meet  a  handler's  luidersized  weight 
disposition  obligation,  and  the 
requirement  for  inspection  of  the 
undersized  prunes  and  certification  of 
handlers'  receipt  of  usage,  because  these 
changes  will  eliminate  certain 
inspection  costs  and  reduce  Committee 
and  handler  administration  costs. 

At  the  April  3,  2003,  meeting,  the 
Committee  unanimously  recommended 
modification  of  the  undersized  prime 
disposition  provisions  in  the  marketing 
order  and  the  administrative  rules  and 
regulations,  beginning  with  the  start  of 
the  new  crop  year  on  August  1,  2003. 
The  modification  of  these  provisions 
will  reduce  some  committee  and 
handler  administrative  costs. 

This  interim  final  rule  removes 
§  993.150(g)(2)(i),  §  993.150(g)(2){iii), 
and  §993.150(g)(2)(iv)  in  the 
administrative  rules  and  regulations. 
Portions  of  §  993.150(g)(3)  are  amended. 


Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requfrements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  thefr  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Industry  Profile 

There  are  approximately  1,205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  21 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  aimual  receipts 
of  less  than  $750,000  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

Eight  of  the  21  handlers  (38  percent) 
shipped  over  $5,000,000  worth  of  dried 
prunes  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Thirteen  of  the  21 
handlers  (62  percent)  shipped  less  than 
$5,000,000  worth  of  dried  prunes  and 
could  be  considered  small  handlers.  An 
estimated  32  producers,  or  less  than  3 
percent  of  the  1,205  total  producers, 
would  be  considered  large  growers  with 
annual  incomes  over  $750,000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

In  addition,  there  are  an  estimated  30 
importers  and  one  third-party  entity  that 
performs  inspections  under  the  order. 
USDA  does  not  have  precise 
information  on  these  entities,  but 
believes  that  the  majority  of  the 
importers  and  the  inspection  agency  are 
small  entities. 

Summary  of  Rule  Change 

This  rule  suspends  the  outgoing 
prune  inspection  and  outgoing  prune 
quality  requirements  under  the  order 
and  the  administrative  rules  and 
regulations,  and  the  prune  import 
provisions  for  a  three-year  period,  and 
modifies  the  undersized  prune 
disposition  requirements.  These 
changes  will  be  effective  with  the  start 
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of  the  new  crop  year  on  August  1,  2003, 
for  three  years.  In  the  absence  of 
additional  rulemaking,  the  suspended 
requfrements  will  come  back  into  effect 
at  the  end  of  the  three-year  period. 

The  industry  chose  suspension  of  the 
outgoing  inspection,  outgoing  prune 
quality  and  size  and  labeling 
requirements,  because  suspension  is  the 
quickest  way  to  ensure  relief  from  these 
regulations.  During  the  three-year 
suspension  period,  the  industry  will 
have  the  opportunity  to  consider 
developing  and  implementing  more 
effective  finished  product  grade 
standards  through  amendments  to  the 
order  and  administrative  rules  and 
regulations.  It  also  will  have  an 
opportunity  to'  decide  whether  these 
requirements  should  be  terminated. 

Authority  to  suspend  these  provisions 
of  the  marketing  order  and 
administrative  rules  and  regulations  is 
provided  in  §  993.90(a)  of  the  order. 
Authority  to  modify  the  disposition 
requirements  and  procedures  of 
undersized  prunes  in  the  administrative 
rules  and  regulations  is  provided  in 
§§  993.50(g)  and  993.52  of  the  order. 
Authority  for  the  import  regulation  is  in 
section  8e  of  the  Act. 

Impact  of  Regulation 

Regarding  the  impact  of  this  rule  on 
affected  entities,  this  action  could 
reduce  the  reporting  and  recordkeeping 
burden  on  California  prune  handlers 
and  reduce  the  Committee's  and 
handlers'  administrative  costs.  Also, 
this  action  would  reduce  the  number  of 
inspections  performed  by  the  inspection 
agency  under  the  order.  The  Committee 
estimates  that  21  California  prune 
handlers  would  be  subject  to  these 
provisions  and  to  filing  the  handler 
reports.  Also  under  the  prune  import 
regulations,  it  is  estimated  that  as  many 
as  10  importers  would  file  forms 
applicable  to  the  import  regulations. 
The  handler  aimual  burden  to  file  these 
reports  is  70.04  hours,  and  the 
respondent  annual  burden  to  file  reports 
under  the  import  regulations  is  6.05 
hours.  Thus,  there  is  a  potential  to 
reducing  the  annual  handler  and 
importer  reporting  burden  by  76.09 
hours  during  the  suspension  period. 
The  benefits  of  this  interim  final  rule  are 
expected  to  be  available  to  all  prune 
handlers  and  importers,  regardless  of 
their  size  of  operation. 

The  forms  affected  by  this  rule  are  as 
follows:  (1)  Form  PMC  2.2,  Application 
for  Permission  to  Dispose  of 
Substandard  Prunes;  (2)  Form  PMC  2.6, 
Statement  of  Proposed  Disposition  of 
Substandard  Prunes;  (3)  Form  PMC 
4.72A,  Foreign  Export — Notice  of 
Substandard  Prunes  for  Manufacturing 


Purposes;  (4)  Form  PMC  4.72B,  Foreign 
Export — Notice  of  Usage  of  Substandard 
Prunes  for  Manufacturing  Purposes;  (5) 
Form  PMC  2.21,  Application  for 
Permission  to  Dispose  of  Undersized 
Prunes  for  Non-Human  Usage;  (6)  Form 
PMC  4.71A,  User's  Receipt  of  Dried 
Undersized  Prunes  for  Non-Human 
Usage;  (7)  Form  PMC  4.71B,  User's 
Certificate  of  Non-Human  Usage  of 
Dried  Undersized  Prunes;  (8)  Form  PMC 
2.63,  Statement  of  Proposed  Disposition 
of  Undersized  Prunes;  (9)  Form  FV-170, 
Prune  Form  No.  1;  and  (10)  Form  FV- 
171,  Prune  Form  No.  2. 

It  should  be  noted  that  if  the 
Committee  determines  that  these 
suspensions  are  having  an  unfavorable 
impact  on  the  industry,  it  could  meet 
and  recommend  rescinding  the 
suspensions. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  being  suspended  by  this 
rule  were  previously  approved  by  the 
Office  of  Management  and  Budget, 
under  OMB  No.  0581-0178.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requfrements  and  duplication  by . 
industry  and  public  sector  agencies. 
Finally,  the  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

Alternatives  Considered 

The  Committee  and  industry  members 
discussed  at  the  Committee's  April  3, 
2003,  and  May  1,  2003,  meetings 
different  alternatives  to  these  actions. 
The  Committee  discussed  the  possibility 
of  suspending  the  total  Federal  prune 
marketing  order,  but  its  benefit  in  other 
areas  is  recognized  by  the  industry. 
Another  alternative  discussed  was  to 
suspend  all  mandatory  inspections 
(both  incoming  and  outgoing 
inspections),  but  many  on  the 
Committee  and  in  the  industry  deemed 
this  action  too  extreme.  Another 
alternative  discussed  was  to  exempt 
handlers  from  the  inspection 
requirements  if  they  could  demonstrate 
that  the  automation  of  their  plant 
assured  consistent  delivery  of  higher 
quality  prunes,  but  this  would  not  be 
practicable.  Another  alternative 
considered  was  a  two-year  suspension 
of  the  undersized  prune  regulation.  This 
was  opposed  because  it  would  increase 
the  domestic  salable  tonnage  and  would 
add  to  the  industry's  oversupply. 

The  Committee's  April  3,  2003,  and 
May  1,  2003,  meetings  where  the 
outgoing  inspection,  outgoing  prune 
quality,  size,  and  labeling  requfrement 


issues  were  deliberated  were  public 
meetings  and  widely  publicized 
throughout  the  prune  industry.  At  the 
April  3.  2003,  meeting,  the  Committee 
recommended  removing  the  limits  on 
quantity  of  larger-sized  that  could  be 
used  to  meet  handler  undersized 
obligations  and  eliminating  of  the  DFA 
of  California  undersized  prune 
inspection  and  certification  of  receipt  of 
usage.  This  was  because  it  will  reduce 
costs,  including  inspection  fees  and 
other  Committee  costs  associated  with 
mandatory  inspection,  and  the  reporting 
burden  resulting  from  the  inspection 
requirements. 

All  interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  industry's  deliberations.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  these  changes 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.anis.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

The  Office  of  the  U.S.  Trade 
Representative  has  reviewed  this 
interim  final  rule  and  concurs  with  its 
issuance. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  rule.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter.  After  consideration  of  all 
relevant  material  presented,  including 
the  Comnuttee's  recommendation,  and 
other  information,  it  is  found  that  the 
provisions  being  suspended  would  not 
tend  to  effectuate  the  declared  policy  of 
the  Act  during  the  three-year  period, 
and  that  the  provisions  being  amended 
would  tend  to  effectuate  the  declared 
policy  of  the  Act  effective  August  1, 
2003." 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  urmecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee 
recommended  that  the  rule  be 
implemented  at  the  beginning  of  the 
new  crop  year,  August  1,  2003;  (2)  this 
rule  relaxes  certain  requirements  in  the 
order  and  the  administrative  rules  and 
regulations;  (3)  the  Committee 
unanimously  recommended  these 
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continues  to  read  as 


<99 


PRUNES 
CALIFORNIA 


3nd  (d 


■  2.  In  §993.50: 

■  a.  Paragraphs 
(f)  are  suspe 
effective  Augui  t 
2006. 

■  b.  Paragraph 
suspending  the 
comparable  in 
sentence; 
sentences  in  th 
suspending  the 
tolerance,  toget  i 
that  such  prun(  s 
comparable  to 
received,"  in 
August  1,  2003 

■  3.  Section  99; 
suspending  the 
shipping  or 
specifications 
the  first  sentence 
2003.  through 

■  4.  In  §993.97 
minimum 


tfe 


prunes  is  sus 
effective  Angus  t 
2006. 


■  5.  In  §  993.151 » 

■  a.  Paragraphs 
suspended  in  tHei 
August  1,  2003 

■  b.  Paragraph  ( 
suspending  par  igraph 
entirety  effectivje 
through  July  31 
paragraphs  (g)(i)( 
(g)(2)(iv)  in  thei 
August  1,  2003. 


(a),  (b).  (c),  (d),  (e),  and 
in  their  entirety 
1,2003,  through  July  31, 


g)  is  amended  by 
words  ",  and  reasonably 
lize,  to"  in  the  third 
susp<  nding  the  foiuth  and  fifth 
;ir  entirety;  and 
words  "Any  such 
er  with  any"  and  "and 
are  reasonably 
I  he  undersized  prunes  so 
sixth  sentence,  effective 
through  July  31,2006. 
.51  is  amended  by 
words  ",  and  before 
dis  josing"  and  "or  the  pack 
ncluding  labeling,"  in 
,  effective  August  1, 
31,2006. 


lily 


section  II  pertaining  to 
stanc  ards  for  processed 
pe  nded  in  its  entirety 

1,  2003,  through  July  31, 


(a),{b),(d),(e),and(Oare 

r  entirety  effective 
through  July  31,  2006. 
is  amended  by 

(g)(l}inits 
August  1,  2003, 
2006,  and  by  removing 
i),  (g)(2)(iii),  and 
entirety  effective 


■  c.  Paragraph  (g)(2)(ii)  is  redesignated  as 
paragraph  (g)(2)(i)  and  revised  as  follows 
effective  August  1,  2003: 

§  993.150    Disposition  of  prunes  by 
handlers. 

***** 

(g)*   *   * 

(2)*    *    * 

(i)  Documentation  of  shipment  or 
other  disposition.  For  each  quantity  of 
undersized  prunes  so  shipped  or 
otherwise  disposed  of,  the  handler  shall 
promptly  forward  to  the  Committee  one 
copy  of  the  applicable  bill  of  lading, 
truck  receipt,  or  related  documentation 
of  disposition  which  shall  show:  (a)  The 
name  of  the  consignee;  (b)  the 
destination  by  name  and  address  of  the 
person  designated  to  receive  the  prunes; 
(c)  the  date  of  shipment  or  other 
disposition;  (d)  the  net  weight  of  the 
prunes;  and  (e)  identification  of  the 
prunes  as  undersized  prunes. 

■  d.  Paragraphs  (g)(3)(i)  and  (g)(3)(ii)  are 
revised  effective  August  1,  2003,  to  read 
as  follows: 


§  993.1 50    Disposition  of  prunes  by 
handlers. 

***** 

(g)*   *   * 

(3)  *    *    * 

(i)  Undersized  French  prunes. 
Whenever  an  undersized  regulation 
specifies  an  opening  for  French  prunes, 
any  quantity  of  any  size  of  French 
prunes  disposed  of  by  a  handler  in 
compliance  with  §  993.50(g)  shall  satisfy 
a  handler's  undersized  disposition. 

(ii)  Undersized  non-French  prunes. 
Whenever  an  undersized  regulation 
specifies  an  opening  for  non-French 
prunes,  any  quantity  of  any  size  of  non- 
French  prunes  disposed  of  by  a  handler 
in  compliance  with  §  993.50(g)  shall 
satisfy  a  handler's  undersized 
disposition. 


§993.150 
handlers. 


Disposition  of  prunes  by 


■  6.  Sections  993.515,  993.516,  993.517, 
and  993.518  are  suspended  in  their 
entirety  effective  August  1,  2003, 
through  July  31,2006. 

■  7.  In  §  993.601(a)  the  words,  "and 
outgoing",  "and  the  minimum  standards 
which  handlers'  shipments  or  other  final 
dispositions  of  prunes  are  required  to 
meet  pursuant  to  §  993.50(a)",  "IIC(3)", 
and  "IIC(6)"  are  suspended  effective 
August  1,  2003,  through  July  31,  2006. 

PART  999— SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

■  8.  Section  999.200  is  suspended  in  its 
entirety  effective  August  1,  2003, 
through  July  31,2006. 


Dated:  July  16,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  03- 

BIUJNG  CODE  3410-02-P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  03-044-1] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designations;  New  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  bovine 
tuberculosis  regulations  regarding  State 
and  zone  classifications  by  removing 
New  Mexico  from  the  list  of  accredited- 
free  States  and  adding  it  to  the  list  of 
modified  accredited  advanced  States. 
This  action  is  necessary  to  help  prevent 
the  spread  of  tuberculosis  because  New 
Mexico  no  longer  meets  the 
requirements  for  accredited-free  State 
status. 

DATES:  This  interim  rule  is  effective  July 
24,  2003. 

Compliance  Date:  The  date  for 
complying  with  certain  requirements  of 
9  CFR  77.10  for  sexually  intact  heifers, 
steers,  and  spayed  heifers  moving 
interstate  from  the  State  of  New  Mexico 
is  September  30,  2003  (see  "Delay  in 
Compliance"  under  SUPPLEMENTARY 
INFORMATION).  The  compliance  date  for 
all  other  provisions  in  9  CFR  part  77 
applicable  to  the  interstate  movement  of 
cattle  and  bison  from  the  State  of  New 
Mexico  is  July  24,  2003. 

Comment  Date:  We  will  consider  all 
comments  that  we  receive  on  or  before 
September  22,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-044-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-044-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
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address  in  your  message  and  "Docket 
No.  03-044-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Terry  Beals.  Senior  Staff  Veterinarian, 
Eradication  and  Surveillance  Team, 
National  Center  for  Animal  Health 
Programs,  VS,  APHIS.  4700  River  Road 
Unit  43.  Riverdale.  MD  20737-1231; 
(301)  734-5467. 
SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  a  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  It 
affects  cattle,  bison,  deer,  elk,  goats,  and 
other  species,  including  humans. 
Bovine  tuberculosis  in  infected  animals 
and  humans  manifests  itself  in  lesions 
of  the  lung,  bone,  and  other  body  parts, 
causes  weight  loss  and  general 
debilitation,  and  can  be  fatal. 

At  the  beginning  of  the  20th  centiuy, 
bovine  tuberculosis  caused  more  losses 
of  livestock  than  all  other  livestock 
diseases  combined.  This  prompted  the 
establishment  of  the  National 
Cooperative  Staje/Federal  Bovine 
Tuberculosis  Eradication  Program  for 
bovine  tuberculosis  in  livestock. 

Federal  regulations  implementing  this 
program  are  contained  in  9  CFR  part  77, 
"Tuberculosis"  (referred  to  below  as  the 
regulations),  and  in  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  (UMR), 
which  is  incorporated  by  reference  into 
the  regulations.  The  regulations  restrict 
the  interstate  movement  of  cattle,  bison, 
and  captive  cervids  to  prevent  the 
spread  of  bovine  tuberculosis.  Subpart  B 
of  the  regulations  contains  requirements 
for  the  interstate  movement  of  cattle  and 
bison  not  known  to  be  infected  with  or 
exposed  to  tuberculosis.  The  interstate 
movement  requirements  depend  upon 
whether  the  animals  are  moved  from  an 
accredited-free  State  or  zone,  modified 
accredited  advanced  State  or  zone. 


modified  accredited  State  or  zone, 
accreditation  preparatory  State  or  zone, 
or  nonaccredited  State  or  zone. 

The  status  of  a  State  or  zone  is  based 
on  its  freedom  from  evidence  of 
tuberculosis  in  cattle  and  bison,  the 
effectiveness  of  the  State's  tuberculosis 
eradication  program,  and  the  degree  of 
the  State's  compliance  with  the 
standards  for  cattle  and  bison  contained 
in  the  UMR.  In  an  interim  rule 
published  in  the  Federal  Register  on 
October  23,  2000.  and  effective  on 
November  22,  2000  (65  FR  63502- 
63533,  Docket  No.  99-038-5),  we. 
among  other  things,  raised  the 
designation  of  New  Mexico  from 
modified  accredited  to  accredited-free. 

Recently,  two  tuberculosis-affected 
herds  (one  dairy  herd  in  the  fall  of  2002 
and  another  dairy  herd  in  the  winter  of 
2002-2003)  were  detected  in  Roosevelt 
County,  NM.  Under  the  regulations  in 
§  77.7(c),  if  two  or  more  affected  herds 
are  detected  in  an  accredited-free  State 
or  zone  within  a  48-month  period,  the 
State  or  zone  will  be  removed  from  the 
list  of  accredited-free  States  or  zones 
and  will  be  reclassified  as  modified 
accredited  advanced.  Therefore,  we  are 
amending  the  regulations  by  removing 
New  Mexico  from  the  list  of  accredited- 
free  States  or  zones  and  adding  it  to  the 
list  of  modified  accredited  advanced 
States  or  zones. 

The  two  affected  herds  detected  in  the 
State  have  been  quarantined,  and  a 
complete  epidemiological  investigation 
into  the  potential  sources  of  the  disease 
is  being  conducted.  In  cooperation  with 
the  State,  we  have  continuously  tested 
area  cattle  for  tuberculosis  since  the 
investigation  began. 

Under  the  regulations  in  §  77.10, 
cattle  or  bison  that  originate  in  a 
modified  accredited  advanced  State  or 
zone,  cmd  are  not  known  to  be  infected 
with  or  exposed  to  tuberculosis,  may  be 
moved  interstate  only  under  one  of  the 
following  conditions: 

•  The  cattle  or  bison  are  moved 
directly  to  slaughter  at  an  approved 
slaughtering  establishment  (§  77.10(a)); 

•  The  cattle  or  bison  are  sexually 
intact  heifers  moved  to  an  approved 
feedlot.  or  are  steers  or  spayed  heifers; 
and  are  either  officially  identified  or 
identified  by  premises  of  origin 
identification  (§  77.10(b)); 

•  The  cattle  or  bison  are  from  an 
accredited  herd  and  are  accompanied  by 
a  certificate  stating  that  the  accredited 
herd  completed  the  testing  necessary  for 
accredited  status  with  negative  results 
within  1  year  prior  to  the  date  of 
movement  (§  77.10(c));  or 

•  The  cattle  or  bison  are  sexually 
intact  animals,  are  not  from  an 
accredited  herd,  are  officially  identified. 


and  are  accompanied  by  a  certificate 
stating  that  they  were  negative  to  an 
official  tuberculin  test  conducted  within 
60  days  prior  to  the  date  of  movement 
(§  77.10(d)). 

Delay  in  Compliance 

In  an  interim  rule  effective  June  3, 
2002,  and  published  in  the  Federal 
Register  on  June  6,  2002  (67  FR  38841- 
38844,  Docket  No.  02-021-1),  we 
amended  the  regulations  by  classifying 
the  State  of  Texas  as  modified 
accredited  advanced.  In  another  interim 
rule  effective  and  published  in  the 
Federal  Register  on  April  25,  2003  (68 
FR  20333-20336,  Docket  No.  03-005-1), 
we  amended  the  regulations  by 
classifying  the  State  of  California  as 
modified  accredited  advanced.  Given 
the  size  and  complexity  of  the  cattle 
industries  in  Texas  and  California,  we 
delayed  the  date  for  complying  with 
certain  identification  and  certification 
requirements  in  §  77.10  for  sexually 
intact  heifers,  steers,  and  spayed  heifers 
moving  interstate  from  the  States  of 
Texas  and  California  until  September 
30,  2003. 

In  the  interests  of  equitable  treatment 
for  producers  in  New  Mexico,  we  are 
similarly  delaying  the  date  of 
compliance  with  the  following  interstate 
movement  requirements  of  §  77.10  for 
sexually  intact  heifers,  steers,  and 
spayed  heifers  moving  interstate  from 
the  State  of  New  Mexico  until 
September  30,  2003: 

•  The  identification  of  sexually  intact 
heifers  moving  to  approved  feedlots  and 
steers  and  spayed  heifers  (§  77.10(b)); 

•  The  identification  requirements  for 
sexually  intact  heifers  moving  to 
feedlots  that  are  not  approved  feedlots 
(§  77.10(d)); 

•  Because  identification  is  required 
for  certification,  the  certification 
requirements  for  sexually  intact  heifers 
moving  to  unapproved  feedlots 

(§  77.10(d)). 

All  other  applicable  provisions  of  the 
regulations  will  be  in  effect  as  ofthe 
effective  date  of  this  rule. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
tuberculosis  in  the  United  States.  Under 
these  circumstances,  the  Administrator 
has  determined  that  prior  notice  and 
opportunity  for  public  comment  are 
confrary  to  the  public  interest  and  that 
there  is  good  cause  imder  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
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period  closes,  we 
a|iother  document  in  the 
The  document  will 
isclission  of  any  comments 
we  receive  an(  I  any  amendments  we  are 
making  to  the  rule. 

Executive  Ord  er  12866  and  Regulatory 
Flexibility  Acl 

This  rule  ha  5  been  reviewed  under 
Executive  Ord  jr  12866.  For  this  action, 
the  Office  of  N  anagement  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

Prior  to  this  rule,  the  State  of  New 
Mexico  was  cl  issified  as  an  accredited- 
free  State  for  c  ittle  and  bison.  However, 
two  infected  h  3rds  have  been 
discovered  wii  hin  a  48-month  period. 
Under  the  regi  lations,  if  two  or  more 
affected  herds  ire  detected  in  an 
accredited-fref  State  or  zone  within  a 
48-month  peri  )d,  the  State  or  zone  must 
be  reclassified  as  modified  accredited 
advanced.  In  k  jeping  with  that 
requirement,  ti  lis  interim  rule  removes 
New  Mexico  &  am  the  list  of  accredited- 
free  States  and  adds  it  to  the  list  of 
modified  accre  dited  advanced  States. 

In  2001.  thei  e  were  approximately 
8,500  cattle  an  i  bison  operations  in 
New  Mexico,  t  )taling  1.58  million  head. 
According  to  t  le  National  Agricultural 
Statistics  Servi  ce,  the  total  cash  value  of 
cattle  in  New  I  lexico  was  over  $1.3 
billion  as  of  th;  it  year.  Over  92  percent 
of  New  Mexicc  s  cattle  operations  yield 
less  than  $750,300  annually  and  are, 
therefore,  cons  dered  small  entities 
under  criteria  «  stablished  by  the  Small 
Business  Admi  aistration. 

This  interim  rule  changes  the  status  of 
New  Mexico  to  modified  accredited 
advanced,  resu  ting  in  interstate 
movement  rest  ictions  where  none 
existed  previoi  sly.  Specifically,  as 
explained  prev  ously,  §  77.10  requires 
that,  for  mover  lent  to  certain 
destinations,  a\  imals  must  test  negative 
to  an  official  tu  Dsrculin  test  and/or  be 
officially  ident  fied  by  premises  of 
origin  identific  ition  before  interstate 
movement. 

This  rule  wii  prove  beneficial  by 
preventing  the  spread  of  tuberculosis  to 
other  areas  of  t  le  United  States. 
However,  the  s  ricter  requirements  for 
interstate  move  ment  will  have  an 
economic  effec  on  those  producers 
involved  in  the  interstate  movement  of 
cattle  and  bisoi  i  from  New  Mexico.  As 
such,  this  anal]  sis  will  focus  on  the 
expenses  incur  ed  by  those  producers 
engaged  in  interstate  movement  and  in 
determining  wl  lether  those  negative 
impacts  are  significant. 

The  approxir  late  per  head  tuberculin 
testing  cost  is  $3.76,  and  the  cost  of 
official  identifi  :ation  (an  eartag)  and  an 


applicator  is  about  $0.16  per  head  plus 
the  cost  of  labor  to  apply  the  eartags.  On 
January  1.  2002,  the  average  value  per 
animal  in  New  Mexico  was  estimated  to 
be  $840.  which  translates  to  an  average 
value  per  185-head  herd  of  about 
$155,400.  Thus,  we  believe  that  the 
added  cost  of  the  required  tuberculin 
testing  and  identification  is  small 
relative  to  the  average  value  of  cattle 
and  bison,  representing  less  than  1 
percent  of  the  per  head  value.  Further, 
since  this  rule  provides  for  a  delay  in 
date  of  compliance  with  the 
identification  requirements  in  §  77.10(b) 
and  (d),  some  herd  owners' 
identification  costs  may  be  deferred 
until  at  least  September  30.  2003. 

The  expenses  stemming  from  the 
testing  and  identification  requirements 
are  not  expected  to  be  substantial  for 
cattle  and  bison  owners  in  New  Mexico. 
The  more  a  particular  herd  owner 
engages  in  interstate  movement,  the 
greater  the  resulting  expense. 
Unfortunately,  the  exact  number  of  herd 
owners  involved  in  interstate  movement 
is  unknown.  However,  it  is  clear  that 
this  change  in  status  will  not  have  an 
economically  substantial  effect  on  cattle 
and  bison  herd  owners  in  New  Mexico. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (0MB).  0MB  has  assigned 
control  number  0579-0229  to  the 


information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatorv  Affairs.  0MB.  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503;  and  (2)  Docket  No.  03-044-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71.  4700  River 
Road  Unit  118.  Riverdale.MD  20737-  - 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  03-044-1  and  send 
your  comments  within  60  days  of 
publication  of  this  rule. 

This  interim  rule  removes  New 
Mexico  from  the  list  of  accredited-free 
States  for  bovine  tuberculosis  and  adds 
it  to  the  list  of  modified  accredited 
advanced  States.  Cattle  or  bison  that 
originate  in  a  modified  accredited 
advanced  State  or  zone,  and  are  not 
known  to  be  infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  if  the  animals  meet  certain 
conditions  with  regards  to  transport, 
identification,  and  accreditation.  These 
conditions  are  detailed  in  the 
SUPPLEMENTARY  INFORMATION  portion  of 
this  document  as  well  as  in  §  77.10  of 
the  regulations.  As  previously  noted 
however,  these  requirements  are 
suspended  until  September  30,  2003. 
We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  information  collection 
and  recordkeeping  requirements.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessar\'  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.016  hours  per 
response. 

Respondents:  Certain  hejd  owners  in 
New  Mexico. 

Estimated  annual  number  of 
respondents:  375. 
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Estimated  annual  number  of 
responses  per  respondent:  100. 

Estimated  annual  number  of 
responses:  37,500. 

Estimated  total  annual  burden  on 
respondents:  600  hours.  (Due  to 
averaging,  the  total  annual  biirden  hours 
may  not  equal  the  product  of  the  aimual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliaiice 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  interim  rule,  please  contact  Mrs. 
Celeste  Sickles.  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle. 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

■  Accordingly,  we  are  amending  9  CFR 
part  77  as  follows: 

PART  77— TUBERCULOSIS 

■  1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22. 
2.80.  and  371.4. 

§  77.7    [Amended] 

■  2.  In  §  77.7.  paragraph  (a)  is  amended 
by  removing  the  words  "New  Mexico.". 

§77.9    [Amended] 

■  3.  In  §  77.9.  paragraph  (a)  is  amended 
by  adding  the  words  ".  New  Mexico," 
immediately  after  the  word  "California  ". 

§77.10    [Amended] 

■  4.  Section  77.10  is  amended  by 
revising  the  OMB  control  number 
citation  at  the  end  of  the  section  to  read 
as  follows:  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0579-0146.  0579-0220.  and 
0579-0229)". 


Done  in  Washington,  DC,  this  IBth  day  of 
July  2003. 

Peter  Fernandez. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  0.3-18850  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-257-AD;  Amendment 
39-13244;  AD  2003-15-02] 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S,A. 
(EMBRAER)  Model  EMB-135  and  -145 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  EMBRAER  Model 
EMB-145  series  airplanes,  that  currently 
requires  repetitive  replacement  of  the 
bleed-air  check  valve  and  associated 
gaskets  on  the  bleed  low-pressure  lines 
of  the  engines  with  new  parts.  This 
amendment  continues  to  require 
repetitive  replacement  of  the  bleed-air 
check  valves  and  associated  gaskets. 
Additionally,  this  amendment  provides 
for  optional  terminating  action  for  the 
repetitive  replacement  of  bleed-air 
check  valves  by  installing  new 
improved  check  valves,  and  adds 
airplanes  to  the  applicability  of  the 
existing  AD.  This  amendment  also 
clarifies  that  the  replacement  and 
follow-on  actions  are  required  for  the 
left-  and  right-hand  engines.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  bleed-air  check 
valves  on  the  bleed  low-pressure  lines 
of  the  engines,  which  could  result  in 
engine  compressor  stall  and  consequent 
flameout  of  the  affected  engines.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  August  28,  2003. 

The  incorporation  by  reference  of 
EMBRAER  Service  Bulletin  145-36- 
0011.  dated  January  28,  2000;  and 
Change  No.  01,  dated  March  23.  2000: 
as  listed  in  the  regulations;  is  approved 
by  the  Director  of  the  Federal  Register 
as  of  August  28.  2003. 

The  incorporation  by  reference  of 
EMBRAER  Alert  Service  Bulletin  145- 
36-AOll,  dated  March  19.  1999.  as 
listed  in  the  regulations,  was  approved 


previously  by  the  Director  of  the  Federal 
Register  as  of  June  2,  1999  (64  FR  26835, 
May  18,  1999). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos— SP. 
Brazil.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson.  Aerospace  Engineer. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1175; 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-11-01, 
amendment  39-11172  (64  FR  26835. 
May  18.  1999),  which  is  applicable  to  all 
EMBRAER  Model  EMB-145  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  20,  2001  (66  FR 
15667).  The  action  proposed  to  continue 
to  require  repetitive  replacement  of  the 
bleed-air  check  valves  and  associated 
gaskets  on  the  bleed  low-pressure  lines 
of  the  engines  with  new  parts.  That 
action  also  proposed  to  require 
repetitive  replacement  of  an  additional 
bleed-air  check  valve  with  a  check  valve 
having  the  same  part  number,  or  with  a 
new  improved  check  valve;  and 
eventual  replacement  of  the  bleed-air 
check  valves  with  new  improved  check 
valves,  and  various  follow-on  actions.  In 
addition,  that  action  proposed  to  add 
airplanes  to  the  applicability  of  the 
existing  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  from  a  single 
commenter. 

Request  To  Clarify  Replacement 
Requirements 

The  commenter  requests  revising 
paragraph  (b)  of  the  proposed  AD  to 
specify  that  replacement  of  the  bleed-air 
check  valves  on  the  bleed-air  low- 
pressure  lines  applies  to  both  the  left- 
and  right-hand  engines.  A  reference  to 
the  left-hand  engine  was  omitted  from 
this  paragraph. 

The  FAA  concurs.  Although  a 
reference  to  the  left-hand  engine  was 
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Since  issuance  of  the  proposed  AD.  it 
has  been  determined  that  the 
requirements  of  paragraph  (d)  of  the 
proposed  AD  do  not  address  the  unsafe 
condition.  Therefore,  those 
requirements  have  been  removed  from 
this  final  rule. 

Request  To  Omit  Paragraph  (e) 

The  commenter  suggests  omitting 
paragraph  (e)  of  the  proposed  AD 
because  of  the  previously  suggested 
changes  to  paragraph  (d)  of  the 
proposed  AD.  The  commenter  contends 
that  combining  the  requirements  of 
paragraphs  (d)  and  (e)  would  satisfy  the 
terminating  action  requirement. 

We  partially  agree.  As  described 
earlier,  the  requirements  of  paragraph 
(d)  of  the  proposed  AD  have  been 
omitted  from  this  final  rule.  Because  of 
this  determination,  the  relief  granted  in 
paragraph  (e)  of  the  proposed  AD  still 
applies,  and  no  change  to  paragraph  (d) 
of  this  final  rule  (paragraph  (e)  of  the 
proposed  AD)  is  necessary  in  this 
regard. 

Differences  Between  This  Final  Rule 
and  the  Service  Bulletin/Brazilian 
Airworthiness  Directive 

Operators  should  note  that,  although 
the  Accomplishment  Instructions  of 
Change  01  of  the  referenced  service 
bulletin  specify  procedures  that  include 
Parts  I  through  X.  the  Brazilian 
airworthiness  directive  references  and 
requires  accomplishment  of  only  the 
procedines  in  Parts  I  through  fV  of  the 
service  bulletin.  In  consonance  with  the 
parallel  Brazilian  airworthiness 
directive,  paragraph  (b)  of  the  proposed 
AD  and  the  final  rule  require  the  actions 
specified  in  Parts  I  and  n  of  the  service 
bulletin.  However,  this  final  rule  differs 
from  the  Brazilian  airworthiness 
directive  in  that  it  does  not  require 
accomplishment  of  Parts  III  and  IV  of 
the  service  bulletin.  For  the  purposes  of 
this  final  rule,  the  actions  specified  in 
Parts  III  and  IV  of  the  service  bulletin 
are  optional  terminating  actions,  as 
described  in  paragraph  (d)  of  this  final 
rule.  The  Departmento  de  Aviacao  Civil 
has  concurred  in  our  assessment  that 
accomplishment  of  the  actions  specified 
in  Parts  I  and  11  are  sufficient  to  ensure 
the  safety  of  the  fleet. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biu-den 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

There  are  approximately  135  Model 
EMB-135  and  -145  series  airplanes  of 
U.S.  registry  that  will  be  affected  by  this 
AD. 

The  repetitive  replacements  that  are 
currently  required  by  AD  99-1 1-01  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu-.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $16,200.  or 
$120  per  airplane,  per  each  repetitive 
replacement.  The  new  requirements  of 
this  AD  add  no  additional  economic 
burden. 

The  cost  impact  figiues  discussed 
above  is  based  on  the  assumption  that 
no  operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figxnes  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figines  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034,  February  26,  1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-11172  (64  FR 
26835,  May  18.  1999),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-13244,  to  read  as 
follows: 

2003-15-02     Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER); 

Amendment  39-13244.  Docket  2000- 
NM-257-AD.  Supersedes  AD  99-11-01. 
Amendment  39-11172. 
Applicability:  AH  Model  EMB-135  and 
EMB-145  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  thai  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  bleed-air  check 
valves  on  the  bleed  low-pressure  line  of  the 
engines,  which  could  result  in  engine 
compressor  stall  and  consequent  flameout  of 
the  affected  engines;  accomplish  the 
following: 


Restatement  of  Requirements  of  AD  99-11- 

01,  Amendment  39-11172 

(a)  For  Model  EMB— 145  series  airplanes: 
Prior  to  the  accumulation  of  2.000  total  flight 
hours,  or  within  100  flight  hours  after  )une 

2,  1999  (the  effective  date  of  AD  99-11-01 . 
amendment  39-11172).  whichever  occurs 
later:  Replace  the  bleed-air  check  valves 
having  part  number  (P/N)  816603-1,  and 
associated  gaskets  having  P/N  24096-250C, 
on  the  bleed  low-pressure  lines  of  the  left-     '" 
and  right-hand  engines,  with  new  parts 
having  the  same  P/Ns:  per  EMBRAER  Alert 
Service  Bulletin  145-36-AOll,  dated  March 
19,  1999;  or  EMBRAER  Service  Bulletin  145- 
36-0011,  dated  January  28,  2000;  or  Change 
01.  dated  March  23,  2000.  Thereafter,  repeat 
the  replacement  at  intervals  not  to  exceed 
2,000  flight  hours  in  accordance  with  the 
service  bulletin. 

New  Requirements  of  This  AD 

Note  2:  The  replacement  interval  of  2,000 
flight  hours  specified  in  paragraph  (a)  of  this 
AD  is  required  only  until  the  requirements  of 
paragraph  (b)  of  this  AD  are  implemented. 

Replacement 

[h]  For  all  airplanes:  Replace  any  bleed-air 
check  valve  having  either  P/N  816603-1  or 
P/N  816603-2  on  the  bleed-air  low-pressure 
lines  of  the  left-  and  right-hand  engines,  and 
associated  gaskets  having  P/N  24096-250C, 
with  a  new  check  valve  and  associated 
gaskets  having  the  same  P/N,  or  a  new 
improved  check  valve  having  P/N  816603-3 
(including  reworking  the  flanges)  and 
associated  gaskets  having  P/N  24096-250C; 
per  EMBRAER  Service  Bulletin  145-36- 
0011,  dated  January  28,  2000;  or  Change  01. 
dated  March  23.  2000;  at  the  later  of  the 
times  specified  in  paragraph  (b)(1)  or  (b)(2) 
of  this  AD: 

(1)  Before  the  accumulation  of  1,600  total 
flight  hours,  or  within  1,600  flight  hours 
since  the  last  replacement  of  the  check  valve, 
whichever  occurs  later;  or 

(2)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

Note  3:  Where  there  are  differences 
between  this  AD  and  the  service  bulletin,  this 
AD  prevails. 

Repetitive  Replacement 

(c)  For  all  airplanes:  If  the  bleed-air  check 
•  valves  on  the  bleed-ais.  low-pre.ssure  lines  of 

the  left-  and  right-hand  engines  have  been 
replaced  with  check  valves  having  either  P/ 
N  816603-1  or  P/N  816603-2  per  paragraph 
(b)  of  this  AD,  repeat  the  replacement 
requirements  of  paragraph  (b)  of  this  AD,  at 
intervals  not  to  exceed  1,600  flight  hours, 
until  the  requirements  of  paragraph  (d)  of 
this  AD  are  accomplished. 

Optional  Terminating  Actions 

(d)  Replace  bleed-air  check  valves  on  the 
bleed-air  low-pressure  lines  of  the  left-  and 
right-hand  engines,  having  P/N  816603-1  or 
P/N  816603-2,  with  new  improved  bleed-air 
check  valves  having  P/N  816603-3 
(including  reworking  the  flanges),  per 
EMBRAER  Service  Bulletin  145-36-0011, 
dated  January  28,  2000;  or  Change  01,  dated 
March  23,  2000.  Accomplishment  of  these 


actions  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Alert  Service  Bulletin  145- 
36-AOll.  dated  March  19,  1999:  EMBRAER 
Service  Bulletin  145-36-0011,  dated  January 
28,  2000;  or  EMBRAER  Service  Bulletin  145- 
36-0011,  Change  01,  dated  March  23,  2000; 
as  applicable. 

(1)  The  incorporation  by  reference  of 
EMBRAER  Service  Bulletin  145-36-0011, 
dated  January  28,  2000:  and  EMBRAER 
Service  Bulletin  145-36-0011.  Change  01, 
dated  March  23,  2000;  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
EMBRAER  Alert  Service  Bulletin  145-36- 
AOll,  dated  March  19,  1999,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  June  2,  1999  (64  FR  26835,  May 
18,  1999). 

(3)  Copies  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A.  (EMBRAER), 
P.O.  Box  343— CEP  12.225,  Sao  Jose  dos 
Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Su-eet,  NW.,  suite 
700,  Washington.  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  1999-04- 
01R2,  dated  May  30,  2000. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
August  28,  2003. 

Issued  in  Renton.  Washington,  on  July  15.' 
2003. 

All  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
|FR  Doc.  03-18417  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Customs  and%order  Protection 

DEPARTMENT  OF  THE  TREASURY 

19CFRPart10 
[CBP  Dec.  03-ip] 
HIN1515-AD27^ 

Refund  of  Dufes  Paid  on  Imports  of 
Certain  Wool  f^roducts 

AGENCY:  Custdms  and  Border  Protection, 
Department  of  Homeland  Security. 
action:  Final  i  ule. 
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an  endment  is  effective  July 


24,  2003. 

FOR  FURTHER 

Suzanne  King 

Branch,  Office 

Rulings,  Customs 

1300  Pennsylvania 

Washington, 

8763. 

SUPPLEMENTARkr  INFORMATION: 


IMFORMATION  CONTACT: 
ibury.  Regulations 
of  Regulations  and 

and  Border  Protection, 
Avenue,  NW., 
IK'  20229,  Tel.  (202)  572- 


Background 

On  May  18,  bOOO,  the  Trade  and 
Development  i  ^ct  of  2000  was  signed 
into  law.  See  Public  Law  106-200,  114 
Stat.  251.  Title  V  of  the  Act  concerns 
imports  of  cerl  ain  wool  articles  and  sets 
forth  provisioi  s  intended  to  provide 
tariff  relief  to  1  J.S.  manufacturers  of 
specific  wool  I  iroducts.  Within  title  V, 
section  505  pemits  eligible  U.S. 
manufacturers  to  claim  a  limited  refund 
of  duties  paid  an  imports  of  select  wool 
articles. 

On  Decembi-  26,  2000,  Customs  (now 
the  Bureau  of  ( Customs  and  Border 
Protection  (CB  '))  promulgated  in 
§  10.184.  Custdms  Regulations  (19  CFR 
10.184),  a  regulation  to  provide  the 
procedures  for  issuing  refunds  pursuant 
to  section  505.  See  65  FR  81344.  This 
section  was  su  jsequently  amended  by 
documents  pu  )lished  in  the  Federal 
Register  on  A{  ril  23,  2001  (66  FR 
20392),  and  J^uary  23,  2002  (67  FR 
3059). 


On  August  6.  2002,  President  Bush 
signed  into  law  the  Trade  Act  of  2002. 
Division  E  of  the  Trade  Act  of  2002 
contains  miscellaneous  provisions. 
Within  Division  E,  title  L  sets  forth 
miscellaneous  trade  benefits  with 
subtitle  A  pertaining  specifically  to 
wool  provisions.  Within  subtitle  A, 
section  5101,  entitled  the  "Wool 
Manufacturer  Payment  Clarification  and 
Technical  Corrections  Act,"  amends 
section  505. 

The  amendments  to  section  505  are 
extensive  and  self-effectuating,  making 
§  10.184  of  the  Customs  Regulations 
unnecessary  and  obsolete.  For  this 
reason,  part  10  of  the  Customs 
Regulations  is  amended  by  removing 
§10.184. 

It  is  noted  that  a  document  was 
published  in  the  Federal  Register  (67 
FR  52520)  on  August  12,  2002,  that  set 
forth  section  505  of  the  Trade  Act  of 
2002,  as  amended,  with  its  self- 
effectuating  procediues,  and  provided  a 
detailed  description  of  the  changes  to 
the  wool  duty  payment  program. 

Executive  Order  12866,  Regulatory 
Flexibility  Act,  Inapplicability  of  Prior 
Public  Notice  and  Comment  Procedures 
and  Delayed  Effective  Date 
Requirements 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866.  Because  this  amendment  merely 
removes  from  the  Customs  Regulations 
a  regulation  which  is  now  obsolete,  CBP 
has  determined,  pursuant  to  the 
provisions  of  5  U.S.C.  553(b)(B),  that 
prior  public  notice  and  comment 
procedures  on  this  regulation  are 
unnecessary  and  contrary  to  the  public 
interest.  For  the  same  reason,  pursuant 
to  the  provisions  of  5  U.S.C.  553(d)(3), 
there  is  good  cause  for  dispensing  with 
a  delayed  effective  date.  Because  no 
notice  of  proposed  rulemaking  is 
required,  this  document  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Drafting  Information 

The  principal  author  of  this  document 
was  Ms.  Suzanne  Kingsbury, 
Regulations  Branch.  Office  of 
Regulations  and  Rulings,  CBP. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports,  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

Amendments  to  the  Regulations 

■  For  the  reasons  stated  above,  19  CFR 
part  10  is  amended  as  follows: 


PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

■  1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows,  and 
the  specific  authority  for  §  10.184  is 
removed: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1321,  1481,  1484,  1498,  1508, 
1623,  1624,  3314. 

***** 

»^.  The  center  heading  preceding 
§  10.184  and  §  10.184  are  removed. 

Robert  C.  Bonner, 

Commissioner  of  Customs  and  Border 
Protection. 

Approved:  July  21,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-18839  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

DEPARTMENT  OF  THE  TREASURY 

19  CFR  Parts  24  and  111 

[CBP  Decision  03— 13] 
RIN  1515-AC81 

User  Fees 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  adopts  as  a 
final  rule  proposed  amendments  to  the 
Customs  Regulations  to  reflect  various 
legislative  amendments  to  19  U.S.C. 
58c,  the  Customs  user  fee  statute, 
including  those  made  by  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999  and  the  Tariff 
Suspension  and  Trade  Act  of  2000.  The 
amended  regulations  set  forth  the  fee 
structure  for  passengers  arriving  in  the 
United  States  aboard  commercial 
vessels  and  aircraft,  provide  for 
application  of  a  fee  to  ferries  in  limited 
circumstances,  and  clarify  how  Customs 
and  Border  Protection  administers 
certain  user  fees.  Also,  minor 
conforming  changes  are  made  to  the 
regulations  pertaining  to  customs 
brokers. 

EFFECTIVE  DATE:  August  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  user  fees  applicable  to 
commercial  vessel  and  aircraft 
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passengers  under  §  24.22(g):  Edward 

Matthews  at  (202)  927-0552. 

Concerning  the  various  fee  payment  and 

information  submission  procediu-es 

under  §  24.22:  Robert  T.  Reiley  at  (202) 

927-1504. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  18,  2002,  Customs  and 
Border  Protection  (CBP;  the  bureau 
within  the  new  Department  of 
Homeland  Seciu-ity  that  includes  the 
former  U.S.  Customs  Service)  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  (67  FR 
11954)  proposing  to  amend  part  24  of 
the  Customs  Regulations  pertaining  to 
user  fees  (19  CFR  part  24)  and  certain 
related  sections  of  part  111  pertaining  to 
customs  brokers  (19  CFR  part  111).  The 
NPRM  set  forth  the  bases  for  the 
proposed  changes  to  part  24  as  follows: 
(1)  Some  proposed  changes  derived 
from  provisions  of  the  Miscellaneous 
Trade  and  Technical  Corrections  Act  of 
1999  (Pub.  L.  106-36,  113  Stat.  127). 
signed  into  law  on  June  25,  1999;  (2) 
one  proposed  change  was  based  on  a 
provision  of  the  Tariff  Suspension  and 
Trade  Act  of  2000  (Pub.  L.  106-476,  114 
Stat.  2101),  signed  into  law  on 
November  9,  2000;  (3)  some  proposed 
changes  were  based  on  other  statutory 
provisions  that  were  not  reflected  in  the 
regulations;  (4)  some  proposed  changes 
were  designed  to  bring  the  regulations 
up  to  date  with  ciurent  administrative 
practices;  and  (5)  one  proposed  change 
was  a  technical  correction.  The  NPRM 
provided  that  the  proposed  changes  to 
part  111  were  designed  to  clarify 
administration  of  the  annual  user  fee 
and  the  permit  fees  for  customs  brokers. 
The  changes  that  were  proposed  are 
further  discussed  below. 

Changes  Based  on  the  Miscellaneous 
Trade  and  Technical  Corrections  Act  of 
1999 

The  Fee  Structure 

Section  2418  of  the  Miscellaneous 
Trade  and  Technical  Corrections  Act  of 
1999  (the  Act)  amended  section  13031 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  codified  at 
19  U.S.C.  58c  (section  58c).  which 
established  user  fees  for  certain  services 
performed  by  CBP.  Paragraph  (b)(1)  of 
section  2418  of  the  Act  amended  the  fee 
structure  set  forth  under  section 
58c(a)(5)  applicable  to  passengers 
arriving  in  the  United  States  on  board 
commercial  vessels  or  aircraft.  Prior  to 
the  Act,  only  one  fee  applied  to  these 
covered  passengers  under  section 
58c(a)(5),  as  follows:  $6.50  beginning  on 
January  1, 1994,  and  applying  to 


passengers  arriving  from  a  place  outside 
the  customs  territory  of  the  United 
States  and  $5  beginning  on  October  1 , 
1997,  and  applying  to  passengers 
arriving  from  a  place  outside  the  United 
States  other  than  Canada,  Mexico,  a 
United  States  territory  or  possession,  or 
an  adjacent  island.  The  amendment 
continued  the  $5  fee  applicable  to  each 
passenger  arriving  in  the  United  States 
aboard  a  commercial  vessel  or  aircraft 
ft'om  a  place  outside  the  United  States 
other  than  Canada,  Mexico,  a  United 
States  territory  or  possession,  or  an 
adjacent  island.  This  fee,  formerly 
provided  for  under  section  58c(a)(5)(B), 
is  now  provided  for  under  section 
58c(a)(5)(A).  The  amendment  also 
imposed,  under  section  58c(a)(5)(B),  a 
fee  of  $1.75  per  passenger  arriving 
aboard  a  commercial  vessel  (not  a 
commercial  aircraft)  from  Canada, 
Mexico,  a  United  States  territory  or 
possession,  or  an  adjacent  island.  Under 
the  amended  statute,  no  fee  applies  in 
the  case  of  passengers  arriving  aboard 
commercial  aircraft  from  Canada, 
Mexico,  a  United  States  territory  or 
possession,  or  an  adjacent  island. 

In  the  NPRM,  CBP  proposed  to  amend 
§  24.22(g),  Customs  Regulations  (19  CFR 
24.22),  to  conform  the  regulations  to  the 
new  fee  structiue  of  amended  sections 
58c(a)(5)(A)  and  (B). 

Procedures  for  Payment  of  the  New  Fees 

The  NPRM  also  proposed  changes  to 
the  Customs  Regulations  relative  to  the 
fee  payment  procedure.  Under  the 
current  regulations,  it  is  the 
responsibility  of  the  carriers,  travel 
agents,  tour  wholesalers,  or  other  parties 
issuing  tickets  or  travel  documents  to 
collect  the  fee  from  all  passengers  who 
are  subject  to  the  fee  (§  24.22(g)(3)  in  the 
current  regulations).  These  parties  must 
make  payment  of  the  collected  fees  to 
CBP  no  later  than  31  days  after  the  close 
of  the  calendar  quarter  in  which  the  fees 
were  required  to  be  collected  from  the 
passengers  (§  24.22(g)(4)  in  the  current 
regulations).  Current  §  24.22(g)(4)  also 
provides  that  the  quarterly  fee  payment 
must  be  accompanied  by  a  statement 
that  includes  the  name,  address,  and 
taxpayer  identification  number  of  the 
party  remitting  the  payment  and  the 
calendar  quarter  covered  by  the 
payment. 

The  NPRM  proposed  to  amend 
§  24.22(g)(3)  to  make  clear  that  the  party 
responsible  for  collecting  the  fee  must 
collect  a  fee  when  an  infant  travels 
without  a  ticket  or  travel  document. 
This  follows  CBP's  consistent  practice 
of  treating  infants  as  passengers  for 
purposes  of  the  passenger  fees.  Thus, 
CBP  proposed  to  add  to  §  24.22(g)(1)  a 
definition  of  the  terra  "passenger" 


making  it  clear  that  it  includes  infants 
even  if  the  carrier  does  not  charge  for 
their  transportation  and  even  if  the 
infant  is  carried  by  another  passenger 
(rather  than  occupying  a  seat). 

Because  CBP,  since  enactment  of  the 
Act,  has  had  to  administer  two  fees 
rather  than  one.  the  NPRM  also 
proposed  to  amend  §  24.22(g)(4)  to 
require  the  following  additional 
information  in  the  statement  required 
under  that  section:  The  total  number  of 
tickets  for  which  fees  were  required  to 
be  collected,  as  well  as  the  total  number 
of  infants  traveling  without  a  ticket  or 
travel  document  for  which  fees  were 
required  to  be  collected;  the  total 
amount  of  fees  collected  and  remitted; 
with  respect  to  vessel  fees,  the  total 
number  of  tickets  and  non-ticketed 
infants  for  which  fees  were  required  to 
be  collected  and  the  total  amount  of  fees 
collected;  and  a  breakdown  of  vessel 
fees  collected  and  remitted  under 
section  58c(a)(5)(A)  (the  $5  per 
passenger  fee)  and  section  58c(a)(5)(B) 
(the  $1.75  per  passenger  fee).  This 
additional  information  is  necessary  to 
enable  CBP  to  properly  account  for  the 
fees  now  provided  for  under  section 
58c{a)(5). 

Changes  Based  on  the  Tariff  Suspension 
and  Trade  Act  of  2000 

The  NPRM  proposed  amendments  to 
§§  24.22(b)(4)(iv)  and  24.22(g)(1)  of  the 
Customs  Regulations  to  conform  the 
regulations  to  a  statutory  amendment 
regarding  ferries.  Section  1457  of  the 
Tariff  Suspension  and  Trade  Act  of  2000 
amended  section  58c(b)fl)(A)(iii)  to 
provide  an  exception  to  the  fee 
limitation  relative  to  ferries.  Prior  to  this 
amendment,  ferries  were  excepted  from 
application  of  the  fees  under  section 
58c(a).  While  this  amendment  was  self- 
effectuating,  effective  on  November  24. 
2000,  making  ferries  commencing 
operations  on  or  after  August  1,  1999. 
and  operating  south  of  27  degrees 
latitude  and  east  of  89  degrees  longitude 
subject^to  the  commercial  vessel  fee  of 
section  58c(a)(l)  (and  §  24.22(b)(1)) 
(provided  the  ferry  is  of  100  net  tons  or 
more)  and  the  $1.75  commercial  vessel 
passenger  fee  of  section  58c(a)(5)(B),  the 
NPRM  proposed  to  set  forth  the 
statutory  requirement  in  the  Customs 
Regulations. 

Changes  Based  on  Other  Statutory 
Provisions 

The  NPRM  also  proposed  to  amend 
§  24.22(g)  to  cover  the  fee  exemption 
provision  set  forth  in  section 
58c(b)(l)(A)(iv)  and  the  "one-time  only 
fee"  set  forth  in  section  58c(b)(4)(B). 
These  two  statutory  provisions  are  not 
reflected  in  the  current  regulation. 
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The  fee  exei  nption  provision  under 
section  58c(b)  l)(A){iv)  provides  that  no 
fee  under  sect  on  58c(a){5)  applies  to 
passengers  art  iving  aboard  commercial 
vessels  traveli  ag  only  between  ports  that 
are  within  the  customs  territory  of  the 
United  States.  The  one-time  only  fee 
provision  of  section  58c{b)(4)(B)  applies 
where  a  fee  ui  der  section  58c(a)(5)  is 
applicable  to  |  lassengers  arriving  aboard 
a  commercial  /essel  and  the  voyage  is 
a  single  voyag;  involving  two  or  more 
United  States  jorts.  In  other  words,  if  a 
vessel  proceet  s  coastwise  to  one  or 
more  United  S  tates  ports  after  its  initial 
arrival  from  a  place  outside  the  United 
States,  the  applicable  fee  is  charged  only 
once  for  each  passenger. 

The  >JPRM  1  ilso  proposed  to  amend 
§  24.22(g)  in  o  der  to  reflect  in 
§  24.22(g)(l)(ii  i)  the  definition  of  the 
term  "adjacen  islands"  set  forth  in  8 
U.S.C.  1101(bl5).  Under  section 
58c(b)(l)(A)(i)  I)(dd),  the  term  "adjacent 
islands"  is  giv  m  meaning  by  reference 
to  8  U.S.C.  IK  1(b)(5). 

Changes  Regaj  ding  Administrative 
Practices 
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Changes  To  Make  a  Technical 
Correction 

The  NPRM  proposed  to  correct 
several  erroneous  references  to 
§  142.13(c)  (19  CFR  142.13(c))  found  in 
paragraphs  (a),  (c)(2),  and  (d)  of  §  24.25, 
which  pertains  to  statement  processing 
and  automated  clearinghouse 
procedures.  Section  142.13(c)  is 
currently  reserved,  and  the  reference  in 
the  above  paragraphs  of  §  24.25  should 
instead  be  to  §  142.13(b),  which  penains 
to  special  classes  of  merchandise. 

Conforming  Changes  to  Part  111 

Lastly,  the  NPRM  proposed  to  amend 
certain  sections  of  Part  111  of  the 
Customs  Regulations  (19  CFR  part  111) 
which  pertains  to  customs  brokers. 
Specifically,  it  was  proposed  to  amend 
§§  111.19  and  111.96  to  conform  to  the 
change  made  to  §  24.22(h)  referred  to 
above  and  to  clarify  the  payment 
procedure  in  connection  with  a  national 
customs  broker  permit  application.  In 
§§  111.19  and  111.96,  there  are 
references  to  the  payment  of  the  annual 
customs  broker  permit  user  fee  referred 
to  in  §  24.22(h). 

Comments 

One  comment  was  received  in 
response  to  the  NPRM. 

Comment:  The  coramenter 
recommended  the  removal  from  the 
regulations  of  the  exception  found 
under  §24. 22(e)(3)(i)  which  excepts 
private  vessels  less  than  30  feet  in 
length  (and  not  carrying  any  goods  that 
must  be  declared  to  CBP)  from  the  fee 
imposed  on  private  vessels  under 
§  24.22(e)(1).  The  commenter  based  the 
recommendation  on  the  grounds  that 
the  regulations  require  that  all  private 
vessels,  regardless  of  tonnage  or  length, 
must  report  their  arrival  in  the  United 
States  (see  §  123.1(c))  and  thus  these 
vessels,  including  those  under  30  feet  in 
length,  should  not  be  exempt  from  the 
fee. 

CBP  response:  CBP,  at  this  time,  is  not 
adopting  the  commenter's 
recommendation  to  remove  from  the 
regulations  the  fee  exception  for  private 
vessels  of  less  than  30  feet  in  length. 
These  vessels  have  been  excepted  from 
the  fee  because  CBP  incurred  no 
processing  costs  in  clearing  them.  Now, 
however,  CBP  requires  the  operators  of 
these  vessels  to  call  when  they  arrive 
but  does  not  inspect  all  of  them.  CBP 
will  evaluate  the  matter  and  consider 
whether  the  exception  should  be 
retained,  removed,  or  modified. 

Conclusion 

Based  on  analysis  of  the  comment 
received  and  further  review  of  the 
matter,  CBP  believes  that  the  proposed 


regulatory  amendments  should  be 
adopted  without  change. 

Executive  Order  12866 

This  docmnent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

This  amendment  to  the  Customs 
Regulations  will  conform  the 
regulations  to  already  enacted  statutory 
provisions  concerning  the  collection  of 
fees  and  will  enhance  the  efficiency  of 
the  fee  payment  and  collection  process 
to  the  advantage  of  the  public.  Thus,  it 
is  certified,  pursuant  to  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  that  the  regulatory 
amendments  set  forth  in  this  document 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Moreover,  the  new  reporting 
requirements  in  this  document  impose 
an  insignificant  amount  of  additional 
annual  burden  on  small  businesses. 
Accordingly,  the  amendments  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §  24.22  have  previously 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  control  number  1515-0154  (User 
Fees).  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
that  lacks  a  valid  control  number. 

The  collections  of  information  in  this 
final  rule  are  in  §  24.22(g)(5)(iv)  and  (v), 
pertaining  to  information  required  in 
the  statement  that  must  accompany  a 
quarterly  fee  payment  relative  to 
passenger  fees.  This  information  is 
necessary  to  allow  CBP  to  track  and 
account  for  the  two  passenger  fees 
mandated  in  the  Miscellaneous  Trade 
and  Technical  Corrections  Act  of  1999. 
These  collections  of  information  are 
mandatory.  The  likely  respondents  and 
recordkeepers  are  small  businesses  or 
organizations. 

The  estimated  average  annual  burden 
associated  with  the  collections  of 
information  in  this  final  rule  is  four 
hours  per  respondent/recordkeeper. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  OMB,  Attention:  Desk  Officer  for 
the  Department  of  Homeland  Security/ 
Bureau  of  Customs  and  Border 
Protection,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  A  copy  should  also  be  sent  to  the 
Regulations  Branch,  Office  of 
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Regulations  and  Rulings,  Customs  and 
Border  Protection,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Office  of  Regulations 
and  Rulings,  Customs  and  Border 
Protection.  Other  personnel  contributed 
in  its  development. 

List  of  Subjects 

19  CFR  Part  24 

Accounting,  Claims,  Customs  duties 
and  inspection.  Fees,  Financial  and 
accounting  procedures.  Imports,  Taxes, 
User  fees. 

19  CFR  Part  Hi 

Administrative  practice  and 
procedure.  Brokers,  Customs  duties  and 
inspection.  Imports,  Licensing. 

Amendments  to  the  Regulations 

■  For  the  reasons  stated  in  the  preamble, 
parts  24  and  111  of  the  Customs 
Regulations  (19  CFR  parts  24  and  111) 
are  amended  as  follows: 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

■  1 .  The  authority  citation  for  part  24 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c, 
66,  1202  (General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States).  1505,  1624; 
26  U.S.C.  4461,  4462;  31  U.S.C.  9701. 
***** 

■  2.  Section  24.22  of  the  regulations  is 
amended  by: 

■  a.  Revising  paragraphs  (b)(3),  (b)(4)(iv), 
and  (c)(3); 

■  b.  In  paragraph  (d),  revising  the  second 
sentence  of  paragraph  (d)(3),  adding  a 
new  sentence  at  the  end  of  paragraph 
(d)(4)(ii),  and,  in  the  last  sentence  of 
paragraph  (d)(5),  removing  the  words  ", 
in  accordance  with  the  procedures  set 
forth  in  paragraph  (i)(2)  of  this  section"; 

■  c.  Revising  paragraphs  (e)(1)  and  (e)(2); 

■  d.  In  paragraph  (g),  revising  paragraph 
(g)(1),  redesignating  paragraphs  (g)(2) 
through  (g)(7)  as  (g)(3)  through  (g)(8). 
adding  new  paragraph  (g)(2),  revising 
newly  designated  paragraphs  (g)(3), 
(g)(4),  and  (g)(5),  and,  at  the  end  of  the 
last  sentence  of  newly  designated 
paragraph  {g)(7),  removing  the  words  ", 
in  accordance  with  the  procedures  set 
forth  in  paragraph  (i)(2)  of  this  section"; 
and 

■  e.  Revising  paragraphs  (h)  and  (i). 
The  revisions  read  as  follows: 

24.22    Fees  for  certain  services. 

***** 

(b)  *   *   * 

(3)  Prepayment.  The  vessel  operator, 
owner,  or  agent  may  at  any  time  prepay 


the  maximum  calendar  year  amount 
specified  in  paragraph  (b)(l)(ii)  or 
(b)(2)(ii)  of  this  section,  or  any 
remaining  portion  of  that  amount  if 
individual  arrival  fees  have  already 
been  paid  on  the  vessel  for  that  calendar 
year.  Prepayment  must  be  made  at  a 
CBP  port  office.  When  prepayment  is  for 
the  remaining  portion  of  a  maximum 
calendar  year  amount,  certified  copies 
of  receipts  (Customs  Form  368  or  368A) 
issued  for  individual  arrival  fee 
payments  during  the  calendar  year  must 
accompany  the  payment. 

(4)  Exceptions.  *   *   * 

(iv)  A  ferry  except  for  a  ferry  that 
began  operations  on  or  after  August  1, 
1999,  and  operates  south  of  27  degrees 
latitude  and  east  of  89  degrees 
longitude. 

(c)  *   *   * 

(3)  Prepayment.  The  owner,  agent,  or 
person  in  charge  of  a  commercial 
vehicle  may  at  any  time  prepay  a  fee  of 
$100  to  cover  all  arrivals  of  that  vehicle 
during  a  calendar  year  or  any  remaining 
portion  of  a  calendar  year.  Prepayment 
must  be  made  in  accordance  with  the 
procedures  set  forth  in  this  paragraph 
and  paragraph  (i)  of  this  section. 
Prepayment  may  be  sent  by  mail,  with 
a  properly  completed  Customs  Form 
339,  Annual  User  Fee  Decal  Request,  to 
the  following  address:  Bureau  of 
Customs  and  Border  Protection,  Decal 
Program  Administrator,  P.O.  Box 
382030,  Pittsburgh,  PA  15250-8030. 
Alternatively,  the  decal  request  and 
prepayment  by  credit  card  may  be  made 
via  the  Internet  through  the  "Traveler 
Information"  links  at  CBP's  website 
(http://www.cbp.gov).  A  third  option, 
prepayment  at  the  port,  is  subject  to  the 
port  director's  discretion  to  maintain 
user  fee  decal  inventories.  Once  the 
prepayment  has  been  made  under  this 
paragraph,  a  decal  will  be  issued  to  be 
permanently  affixed  by  adhesive  to  the 
lower  left  hand  corner  of  the  vehicle 
windshield  or  on  the  left  wing  window, 
and  otherwise  in  accordance  with  the 
accompanying  instructions,  to  show  that 
the  vehicle  is  exempt  from  payment  of 
the  fee  for  individual  arrivals  during  the 
applicable  calendar  year  or  any 
remaining  portion  of  that  year. 

(d)  *  *  * 

(3)  Prepayment.  *  *   *  The 
prepayment,  accompanied  by  a  letter 
setting  forth  the  railroad  car  number(s) 
covered  by  the  payment,  the  calendar 
year  to  which  the  payment  applies,  a 
return  address,  and  any  additional 
information  required  under  paragraph 
(i)  of  this  section,  must  be  mailed  to: 
Customs  and  Border  Protection, 
National  Finance  Center,  Collections 
Section,  P.O.  Box  68907,  Indianapolis, 
IN  46268  (or,  if  for  overnight  delivery. 


to:  the  same  addressee  at  6026  Lakeside 
Blvd.,  Indianapolis,  IN  46278). 

(4)  Statement  filing  and  payment 
procedures.  *   *   * 

(ii)  *   *   *  Payment  must  be  made  in 
accordance  with  this  paragraph  and 
paragraph  (i)  of  this  section  and  must  be 
sent  by  mail  to  the  following  address: 
Customs  and  Border  Protection, 
National  Finance  Center,  Collections 
Section,  P.O.  Box  68907,  Indianapolis, 
IN  46268  (or,  if  for  overnight  delivery, 
to:  the  same  addressee  at  6026  Lakeside 
Blvd.,  Indianapolis,  IN  46278). 
***** 

(e)  Fee  for  arrival  of  a  private  vessel 
or  private  aircraft.  (1)  Fee.  Except  as 
provided  in  paragraph  (e)(3)  of  this 
section,  the  master  or  other  person  in 
charge  of  a  private  vessel  or  private 
aircraft  must,  upon  first  arrival  in  any 
calendar  year,  proceed  to  CBP  and 
tender  the  sum  of  S25  to  cover  services 
provided  in  connection  with  all  arrivals 
of  that  vessel  or  aircraft  diu-ing  that 
calendar  year.  A  properly  completed 
Customs  Form  339,  Annual  User  Fee 
Decal  Request,  must  accompany  the 
payment.  Upon  payment  of  the  annual 
fee,  a  decal  will  be  issued  to  be 
permanently  affixed  by  adhesive  to  the 
vessel  or  aircraft,  in  accordance  with 
accompanying  instructions,  as  evidence 
that  the  fee  has  been  paid.  Except  in  the 
case  of  private  aircraft,  and  aircraft 
landing  at  user  fee  airports  authorized 
under  19  U.S.C.  58b,  all  overtime 
charges  provided  for  in  this  part  remain 
payable  notwithstanding  payment  of  the 
fee  specified  in  this  paragraph, 

(2)  Prepayment.  A  private  vessel  or 
private  aircraft  owner  or  operator  may, 
at  any  time  during  the  calendar  year, 
prepay  the  $25  annual  fee  specified  in 
paragraph  (e)(1)  of  this  section. 
Prepayment  must  be  made  in 
accordance  with  the  procedures  set 
forth  in  this  paragraph  and  paragraph  (i) 
of  this  section.  Prepayment  may  be  sent 
by  mail,  along  with  a  properly 
completed  Customs  Form  339,  Annual - 
User  Fee  Decal  Request,  to  the  following 
address:  Customs  and  Border  Protection! 
Decal  Program  Administrator,  P.O.  Box 
382030,  Pittsburgh,  PA  15250-8030. 
Alternatively,  the  decal  request  and 
prepayment  by  credit  card  may  be  made 
via  the  Internet  through  the  "Traveler 
Information"  links  at  CBP's  website 
{http://www.cbp.gov).  A  third  option, 
prepayment  at  the  port,  is  subject  to  the 
port  director's  discretion  to  maintain 
user  fee  decal  inventories. 
***** 

(g)  Fees  for  arrival  of  passengers 
aboard  commercial  vessels  and 
commercial  aircraft.  (1)  Fees,  (i)  Subject 
to  paragraphs  (g)(l)(ii)  and  (g)(3)  of  this 
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of  the  United  States"  includes  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands,  and  the  term  "adjacent  islands" 
includes  Saint  Pierre,  Miquelon,  Cuba, 
the  Dominican  Republic,  Haiti, 
Bermuda,  the  Bahamas,  Barbados, 
Jamaica,  the  Windward  and  Leeward 
Islands,  Trinidad,  Martinique,  and  other 
British,  French,  and  Netherlands 
territory  or  possessions  in  or  bordering 
on  the  Caribbean  Sea. 

(iv)  For  purposes  of  this  paragraph  (g). 
a  journey,  which  may  encompass 
multiple  destinations  and  more  than 
one  mode  of  transportation,  will  be 
deemed  to  originate  in  the  location 
where  the  person's  travel  begins  under 
cover  of  a  transaction  which  includes 
the  issuance  of  a  ticket  or  travel 
document  for  transportation  into  the 
customs  territory  of  the  United  States. 

(v)  For  purposes  of  this  paragraph  (g), 
the  term  "passenger"  meems  a  natural 
person  for  whom  transportation  is 
provided  and  includes  an  infant 
whether  a  separate  ticket  or  travel 
document  is  issued  for  the  infant  or  the 
infant  occupies  a  seat  or  is  held  or 
carried  by  another  passenger. 

(vi)  For  purposes  of  paragraph 
(g){l)(ii)  of  this  section,  the  term 
"commercial  vessel"  includes  any  ferry 
that  began  operations  on  or  after  August 
1,  1999,  and  operates  south  of  27 


degrees  latitude  and  east  of  89  degrees 
longitude. 

(vii)  In  the  case  of  a  commercial 
vessel  making  a  single  voyage  involving 
two  or  more  United  States  ports,  the 
applicable  fee  prescribed  under 
paragraph  (g)(l)(i)  or  {g)(l)(ii)  of  this 
section  is  required  to  be  charged  only 
one  time  for  each  passenger. 

(2)  Fee  chart.  The  chart  set  forth 
below  outlines  the  application  of  the 
fees  specified  in  paragraphs  (g)(l)(i)  and 
(ii)  of  this  section  with  reference  to  the 
place  where  the  passenger's  journey 
originates  and  with  reference  to  the 
place  from  which  the  passenger  arrives 
in  the  United  States  (that  is,  the  last  stop 
on  the  journey  prior  to  arrival  in  the 
United  States).  In  the  chart: 

(i)  SL  stands  for  "Specified  Location" 
and  means  Canada,  Mexico,  any 
territories  and  possessions  of  the  United 
States,  and  any  adjacent  islands;  (ii)  The 
single  asterisk  {*)  means  that  the 
joiuTiey  originating  in  the  United  States 
is  limited  to  travel  to  one  or  more 
Specified  Locations; 

(iii)  The  double  asterisk  {**)  means 
that  the  journey  originating  in  the 
United  States  includes  travel  to  at  least 
one  place  other  than  a  Specified 
Location;  and 

(iv)  N/A  indicates  that  the  facts 
presented  in  the  chart  preclude 
application  of  the  fee. 


'lace  where  journey  originates  (see  (g)(1)(iv)) 


Fee  status  for  arrival  from 
SL 


Vessel 


Aircraft 


Fee  status  for  arrival  from 
other  than  SL 


Vessel 


Aircraft 


SL   

Other  than  SL  o 

U.S.*  

U.S."  ....; 


U.S. 


$1.75 
$1.75 
$1.75 
$1.75 


No  fee 
No  fee 
No  fee 
No  fee 


No  fee 

$5 

N/A 

$5 


No  fee 
$5 

N/A 
$5 


tio  JS 


passei  igers 


(3)  Except 
paragraph  (g)( 
apply  to  the 
arriving 

(i)  Crew  members 
directly  conne  :ted 
navigation,  ov\  n^ 
vessel  or  aircraft 
member  or  o 
an  official  business 
pleasiue; 

(ii)  Diplomats 
possession  of 
United  States 
class  A-1 ,  A- 
G-4,  or  NATOl 

(iii)  Persons 
any  aircraft  u 
governmental 
States  or  a 
including  any 
subdivision  oflthe 


The  fees  specified  in 
of  this  section  will  not 
following  categories  of 


and  persons 
with  the  operation, 
ership  or  business  of  the 
provided  that  the  crew 
person  is  traveling  for 
purpose  and  not  for 


and  other  persons  in 
visa  issued  by  the 
)epartment  of  State  in 
,  C-2,  C-3,  G-1  through 
1-6; 


arrivmg  as  passengers  on 

exclusively  in  the 
iervice  of  the  United 


s;d 


fore  ign 


government, 
agency  or  political 
United  States  or 


foreign  government,  so  long  as  the 
aircraft  is  not  carrying  persons  or 
merchandise  for  commercial  purposes. 
Passengers  on  commercial  aircraft  under 
contract  to  the  U.S.  Department  of 
Defense  are  exempted  if  they  have  been 
precleared  abroad  under  the  joint  DOD/ 
CBP  Military  Inspection  Program; 

(iv)  Persons  arriving  on  an  aircraft  due 
to  an  emergency  or  forced  landing  when 
the  original  destination  of  the  aircraft 
was  a  foreign  airport; 

(v)  Persons  who  are  in  transit  to  a 
destination  outside  the  United  States 
and  for  whom  CBP  inspectional  services 
are  not  provided; 

(vi)  Persons  departing  from  and 
returning  to  the  same  United  States  port 
as  passengers  on  board  the  same  vessel 
without  having  touched  a  foreign  port  or 
place;  and 


(vii)  Persons  arriving  as  passengers  on 
board  a  commercial  vessel  traveling 
only  between  ports  that  are  within  the 
customs  territory  of  the  United  States. 

(4)  Fee  collection  procedures,  (i)  Each 
air  or  sea  carrier,  travel  agent,  tour 
wholesaler,  or  other  party  issuing  a 
ticket  or  travel  document  for 
transportation  into  the  customs  territory 
of  the  United  States  is  responsible  for 
collecting  from  the  passenger  the 
applicable  fee  specified  in  paragraph 
(g)(1)  of  this  section,  including  the  fee 
applicable  to  any  infant  traveling 
without  a  separate  ticket  or  travel 
document.  The  fee  must  be  separately 
identified  with  a  notation  "Federal 
inspection  fees"  on  the  ticket  or  travel 
document  issued  to  the  passenger  to 
indicate  that  the  required  fee  has  been 
collected.  A  fee  relative  to  an  infant 
traveling  without  a  ticket  or  travel 
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document  may  be  identified  instead 
with  the  notation  on  a  receipt  or  other 
document  issued  for  that  purpose  or  to 
record  the  infant's  travel.  If  the  ticket  or 
travel  document,  or  a  receipt  or  other 
document  issued  relative  to  an  infant 
traveling  without  a  ticket  or  travel 
document,  is  not  so  marked  and  was 
issued  in  a  foreign  country,  the  fee  must 
be  collected  by  the  departing  carrier 
upon  departiue  of  the  passenger  from 
the  United  States.  If  the  fee  is  collected 
at  the  time  of  departure  from  the  United 
States,  the  carrier  making  the  collection 
must  issue  a  receipt  to  the  passenger. 
U.S. -based  tour  wholesalers  who 
contract  for  passenger  space  and  issue 
non-carrier  tickets  or  travel  documents 
must  collect  the  fee  in  the  same  manner 
as  a  carrier. 

(ii)  Collection  of  the  fee  under 
paragraph  (g)(l)(i)  of  this  section  will 
include  the  following  circumstances: 

(A)  When  a  through  ticket  or  travel 
document  is  issued  covering  (or  a 
receipt  or  other  document  issued  for  an 
infant  traveling  without  a  ticket  or  travel 
document  indicates  that  the  infant's 
journey  is  covering)  a  journey  into  the 
customs  territory  of  the  United  States 
which  originates  in  and  arrives  from  a 
place  outside  the  United  States  other 
than  Canada,  Mexico,  one  of  the 
territories  and  possessions  of  the  United 
States,  or  an  adjacent  island; 

(B)  When  a  retiun  ticket  or  travel 
document  is  issued  (or  a  receipt  or  other 
document  that  indicates  an  infant 
traveling  without  a  return  ticket  or 
travel  document  is  issued)  in 
connection  with  a  journey  which 
originates  in  the  United  States,  includes 
a  stop  in  a  place  other  than  Canada, 
Mexico,  one  of  the  territories  and 
possessions  of  the  United  States,  or  an 
adjacent  island,  and  the  return  arrival  to 
the  United  States  is  from  a  place  other 
than  one  of  these  specified  places;  and 

(C)  When  a  passenger  on  a  journey  in 
transit  through  the  United  States  to  a 
foreign  destination  arrives  in  the 
customs  territory  of  the  United  States 
from  a  place  other  than  Canada,  Mexico, 
one  of  the  territories  and  possessions  of 
the  United  States,  or  an  adjacent  island, 
is  processed  by  CBP,  and  the  journey 
does  not  originate  in  one  of  these 
specified  places. 

(iii)  Collection  of  the  fee  under 
paragraph  (g)(l)(ii)  of  this  section  will 
include  the  following  circumstances: 

(A)  When  a  through  ticket  or  travel 
document  is  issued  covering  (or  a 
receipt  or  other  document  issued  for  an 
infant  traveling  without  a  ticket  or  travel 
document  indicates  that  the  infant's 
journey  is  covering)  a  journey  into  the 
customs  territory  of  the  United  States 
from  Canada,  Mexico,  one  of  the 


territories  and  possessions  of  the  United 
States,  or  an  .adjacent  island; 

(B)  When  a  retiun  ticket  or  travel 
document  is  issued  (or  a  receipt  or  other 
document  that  indicates  an  infant 
traveling  without  a  return  ticket  or 
travel  document  is  issued)  in 
connection  with  a  journey  which 
originates  in  the  United  States  and  the 
return  arrival  to  the  United  States  is 
from  Canada,  Mexico,  one  of  the 
territories  and  possessions  of  the  United 
States,  or  an  adjacent  island;  and 

(C)  When  a  passenger  on  a  journey  in 
transit  through  the  United  States  to  a 
foreign  destination  arrives  in  the 
customs  territory  of  the  United  States 
from  Canada,  Mexico,  one  of  the 
territories  and  possessions  of  the  United 
States,  or  an  adjacent  island  and  is 
processed  by  CBP. 

(5)  Quarterly  payment  and  statement 
procedures.  Payment  to  CBP  of  the  fees 
required  to  be  collected  under 
paragraph  (g)(1)  of  this  section  must  be 
made  no  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which 
the  fees  were  required  to  be  collected 
from  the  passenger.  Payment  of  the  fees 
must  be  made,  in  accordance  with  the 
procedures  set  forth  in  this  paragraph 
and  paragraph  (i)  of  this  section,  by  the 
party  required  to  collect  the  fee  under 
paragraph  (g)(4)(l)  of  this  section.  Each 
quarterly  fee  payment  must  be  sent  to 
the  following  address:  Customs  and 
Border  Protection,  National  Finance 
Center.  Collections  Section,  P.O.  Box 
68907,  Indianapolis,  IN  46268  (or.  if  for 
overnight  delivery,  to:  the  same 
addressee  at  6026  Lakeside  Blvd., 
Indianapolis,  IN  46278).  Overpayments 
and  underpayments  may  be  accounted 
for  by  an  explanation  with,  and 
adjustment  of,  the  next  due  quarterly 
payment  to  CBP.  The  quarterly  payment 
must  be  accompanied  by  a  statement 
that  includes  the  following  information: 

(i)  The  name  and  address  of  the  party 
remitting  payment; 

(ii)  The  taxpayer  identification 
number  of  the  party  remitting  payment; 

(iii)  The  calendar  quarter  covered  by 
the  payment; 

(iv)  The  total  number  of  tickets  for 
which  fees  were  required  to  be 
collected,  the  total  number  of  infants 
traveling  without  a  ticket  or  travel 
document  for  which  fees  were  required 
to  be  collected,  and  the  total  amount  of 
fees  collected  and  remitted;  and 

(v)  For  commercial  vessel  passengers, 
the  total  number  of  tickets  for  vyhich 
fees  were  required  to  be  collected,  the 
total  number  of  infants  traveling 
without  a  ticket  or  travel  document  for 
which  fees  were  required  to  be 
collected,  the  total  amount  of  fees 
collected  and  remitted  to  CBP,  and  a 


separate  breakdown  of  the  foregoing 
information  relative  to  the  $5  vessel 
passenger  fee  collected  and  remitted 
under  paragraph  (g)(l)(i)  of  this  section 
and  the  $1.75  vessel  passenger  fee 
collected  and  remitted  under  paragraph 
(g)(l)(ii)  of  this  section. 
***** 

(h)  Annual  customs  broker  permit  fee. 
Customs  brokers  are  subject  to  an 
annual  fee  for  each  district  permit  and 
for  a  national  permit  held  by  an 
individual,  partnership,  association,  or 
corporation,  as  provided  in  §  111.96(c) 
of  this  chapter.  The  aiuiual  fee  for  each 
district  permit  must  be  submitted  to  the 
port  through  which  the  broker  was 
granted  the  permit.  The  annual  fee  for 
a  national  permit  must  be  submitted  to 
the  port  through  which  the  broker's 
license  is  delivered. 

(i)  Information  submissioi,  and  fee 
remittance  procedures.  In  addition  to 
any  information  specified  elsewhere  in 
this  section,  each  payment  made  by 
mail  must  be  accompanied  by 
information  identifying  the  person  or 
organization  remitting  the  fee,  the  type 
of  fee  being  remitted  (for  example, 
railroad  car,  commercial  truck,  private 
vessel),  and  the  time  period  to  which 
the  payment  applies.  All  fee  payments 
required  under  this  section  must  be  in 
the  amounts  prescribed  and  must  be 
made  in  U.S.  currency,  or  by  check  or 
money  order  payable  to  Customs  and 
Border  Protection,  in  accordance  with 
the  provisions  of  §24.1  of  this  part. 
Authorization  for  making  payments 
electronically  can  be  obtained  by 
writing  to  the  National  Finance  Center, 
Collections  Section,  6026  Lakeside 
Blvd.,  Indianapolis,  IN  46278.  Where 
payment  is  made  at  a  CBP  port,  credit 
cards  will  be  accepted  only  where  the 
port  is  equipped  to  accept  credit  cards 
for  the  type  of  payment  being  made.  If 
payment  is  made  by  check  or  money 
order,  the  check  or  money  order  must  be 
annotated  with  the  appropriate  class 
code.  The  applicable  class  codes  and 
payment  locations  for  each  fee  are  as 
follows: 

(1)  Fee  under  paragraph  (b)(1)  of  this 
section  (commercial  vessels  of  100  net 
tons  or  more  other  than  barges  and  other 
bulk  carriers  from  Canada  or  Mexico): 
class  code  491.  Payment  location:  port 
of  arrival  for  each  individual  arrival  (fee 
to  be  collected  by  CBP  at  the  time  of 
arrival)  or  prepayment  at  the  port  in 
accordance  with  paragraph  (b)(3)  of  this 
section; 

(2)  Fee  under  paragraph  (b)(2)  of  this 
section  (barges  and  other  bulk  carriers 
from  Canada  or  Mexico):  class  code  498. 
Payment  location:  port  of  arrival  for 
each  individual  arrival  (fee  to  be 
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PART  111— CI  ISTOMS  BROKERS 


■  4.  The  authoi  ity 
continues  to  re  ad 


citation  for  Part  111 
in  part  as  follows: 


Authority:  19  U.S.C.  66, 1202.  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624,  1641. 
***** 

Section  111.96  also  issued  under  19  U.S.C. 
58c;  31  U.S.C.  9701. 

■  5.  Section  111.19  is  amended  by 
revising  paragraphs  (c)  and  (f)(4)  to  read 
as  follows: 

§111.19    Permits. 

***** 

(c)  Fees.  Each  application  for  a  district 
permit  imder  paragraph  (b)  of  this 
section  must  be  accompanied  by  the 
$100  and  $125  fees  specified  in 
§§  111.96(b)  and  (c).  hi  the  case  of  an 
application  for  a  national  permit  under 
paragraph  (f)  of  this  section,  the  $100 
fee  specified  in  §  111.96(b)  and  the  $125 
fee  specified  in  §  111.96(c)  must  be  paid 
at  the  port  through  which  the 
applicant's  license  was  delivered  (see 
§111.15)  prior  to  submission  of  the 
application.  The  $125  fee  specified  in 
§  111.96(c)  also  must  be  paid  in 
connection  with  the  issuance  of  an 
initial  district  permit  concurrently  with 
the  issuance  of  a  license  under 
paragraph  (a)  of  this  section. 
***** 

(f)  National  permit.  *   *   * 

(4)  Attach  a  receipt  or  other  evidence 
showing  that  the  fees  specified  in 
§  111.96(b)  and  (c)  have  been  paid  in 
accordance  with  paragraph  (c)  of  this 
section. 


■  6.  Section  111.96  is  amended  by 
revising  paragraph  fb);  in  paragraph  (c), 
by  removing  from  the  second  sentence 
the  words  "or  upon  filing  the  application 
for  the"  and  adding  in  their  place  the 
words  "or  in  connection  with  the  filing 
of  an  application  for  a;  and  by  removing 
from  the  same  sentence  the  reference 
"§  111.19(f)(4)"  and  adding  in  its  place 
"§  111.19(c)".  The  revision  reads  as 
follows: 

§111.96    Fees. 

***** 

(b)  Permit  fee.  A  fee  of  $100  must  be 
paid  in  connection  with  each  permit 
application  under  §  111.19  to  defray  the 
costs  of  processing  the  application, 
including  an  application  for 
reinstatement  of  a  permit  that  was 
revoked  by  operation  of  law  or 
otherwise. 


Oated:  July  21,  2003. 

Robert  C.  Bonner. 

Commissioner,  Customs  and  Border 
Protection. 

Approved:  July  21,  2003. 

Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  tiie  Treasury. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Customs  and  Border  Protection 

DEPARTMENT  OF  THE  TREASURY 

19  CFR  Part  102 

[CBP  Dec.  03— 11] 

Technical  Corrections:  Rules  of  Origin 
of  Imported  Goods  (Other  than  Textile 
and  Apparel  Products)  for  Purposes  of 
the  NAFTA 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Final  rule;  corrections. 

StJMMARY:  This  document  makes 
technical  corrections  to  the  Customs 
Regulations  to  reflect  the  terms  of  the 
current  version  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  within  the 
specific  tariff  shift  rules  and  related 
requirements  for  determining  the 
country  of  origin  of  imported  goods 
(other  than  textiles  and  apparel 
products)  for  purposes  of  the  NAFTA. 

DATES:  These  corrections  are  effective 
July  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Altneu.  International  Agreements 
Staff,  Office  of  Regulations  and  Rulings, 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20229,  Tel.  (202)  572- 
8754. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  102.20  of  the  Customs 
Regulations  (19  CFR  102.20)  fists 
specific  tariff  shift  rules  and  other 
requirements  for  determining  the 
country  of  origin  of  imported  goods 
(other  than  textiles  and  apparel 
products  covered  by  §  102.21)  for 
certain  North  American  Free  Trade 
Agreement  (NAFTA)  purposes. 
Specifically.  §  102.20  prescribes  tariff 
rules  that  may  be  used  to  determine 
when  a  good  is  a  good  of  a  NAFTA 
coimtry  (United  States.  Canada  or 
Mexico).  See  the  NAFTA 
Implementation  Act,  Public  Law  103- 
182,  107  Stat.  437  (December  8. 1993). 
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Sefction  102.20  presents  the  origin 
rules  in  terms  of  tariff  classification 
changes  (tariff  shifts)  and/or  specific 
operations  which  are  required  in  order 
for  origin  to  be  conferred.  The  rule 
applicable  to  a  particular  good  is 
determined  by  that  good's  tariff 
classification  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  at  the  time  the  country  of 
origin  determination  is  made. 

Need  for  Correction 

Pursuant  to  section  1205  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  the  International  Trade 
Commission  is  required  to  keep  the 
HTSUS  under  continuous  review  and 
prepare  investigations  proposing 
modifications  thereto  to  the  President. 
See  U.S.  International  Trade 
Commission  Investigation  No.  1205-5 
(final).  Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  Publication  3430  (Jime 
2001). 

In  2002,  the  HTSUS  was  amended 
which  resulted  in  the  transfer  of  certaiin 
goods,  for  tariff  classification  purposes, 
to  different  or  newly  created  tariff 
provisions,  as  well  as  the  removal  of 
tariff  provisions  ciurently  referenced  in 
§  102.20.  See  Presidential  Proclamation 
7515,  dated  December  18,  2001  (66  FR 
66549.  dated  December  26.  2001).  The 
changes  to  the  HTSUS  involve  product 
coverage  and/or  numbering  of  select 
headings  and  subheadings,  and  are  not 
intended  to  have  any  other  substantive 
effect.  See  T.D.  96-48,  Rules  for 
Determining  the  Country  of  Origin  of  a 
Good  for  Purposes  of  Annex  311  of  the 
North  American  Free  Trade  Agreement, 
61  FR  28934  (June  6,  1996)  and  60  FR 
22312  (May  5,  1995).  This  document 
makes  technical  corrections  to  §  102.20 
to  reflect  the  terms  of  the  current 
version  of  the  HTSUS.  The  following 
examples  are  offered  to  illustrate  the 
need  for  technical  corrections  to 
§102.20. 

Example:  Pursuant  to  the  existing  terms  of 
§  102.20(b),  the  tariff  shift  rule  for  HTSUS 
headings  1301-1302  permits  a  change  to 
these  headings  "from  any  other  chapter." 
Prior  to  the  2002  amendments  to  the  HTSUS, 
poppy  straw  concentrates  were  classifiable  in 
Chapter  13  and  therefore  did  not  undergo  the 
requisite  tariff  shift  necessary  to  confer 
origin.  As  a  result  of  the  2002  amendments 
to  the  HTSUS,  certain  concentrates  of  poppy 
straw  were  moved  from  Chapter  13  and 
provided  for  under  subheading  2939.11.00, 
HTSUS.  Poppy  straw  concentrates 
classifiable  in  this  provision  (Chapter  29) 
would  now  satisfy  the  tariff  shift  rule  for 
Chapter  13  pursuant  to  the  existing  terms  of 
§  102.20(b).  In  order  to  reflect  the  original 
scope  of  the  tariff  shift  rule  for  Chapter  13 
within  §  102.20(b),  the  tariff  shift  rule  needs 


to  be  amended  to  specifically  exclude 
changes  from  HTSUS  subheading  2939.11 
from  conferring  origin. 

Example:  In  2002,  a  new  subheading  was 
created  at  1904.30.00,  HTSUS,  which 
provides  for  "bulgur  wheat."  This  product 
was  previously  classified  in  the  basket 
"other"  provision  under  subheading 
1904.90.00,  HTSUS.  As  the  new  subheading 
1904.30.00.  HTSUS,  is  not  included  in  the 
tariff  shift  rules  set  forth  in  §  102.20(d).  the 
goods  classifiable  under  this  provision  are 
currently  precluded  from  having  their  origin 
determined  pursuant  to  §  102.20(d).  The 
technical  corrections  in  this  document 
amend  the  tariff  shift  rules  in  §  102.20(d)  to 
add  this  new  tariff  provision  and  the  rule 
"from  any  other  heading,"  which  was  the 
rule  for  bulgur  wheat  when  it  was  classified 
under  subheading  1904.90  in  the  2001 
version  of  the  HTSUS. 

Executive  Order  12866,  Regulatory 
Flexibility  Act,  Inapplicability  of  Prior 
Public  Notice  and  Comment  Procedures 
and  Delayed  Effective  Date 
Requirements 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866.  Because  these  amendments 
merely  update  the  Customs  Regulations 
by  reflecting  the  terms  of  the  2002 
HTSUS  within  the  specific  tariff  shift 
rules  and  related  requirements  for 
determining  the  country  of  origin  of 
imported  goods  (other  than  textiles  and 
apparel  products)  for  purposes  of  the 
NAFTA,  Customs  and  Border  Protection 
(CBP)  has  determined,  pursuant  to  the 
provisions  of  5  U.S.C.  553(b)(B),  that 
prior  public  notice  and  comment 
procediures  on  this  regulation  are 
unnecessary  and  contrary  to  the  public 
interest.  For  the  same  reasons,  pursuant 
to  the  provisions  of  5  U.S.C.  553(d)(3), 
there  is  good  cause  for  dispensing  with 
a  delayed  effective  date.  Because  the 
document  is  not  subject  to  the 
requirements  of  5  U.S.C.  553,  as  noted, 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U,S.C.  601 
et  seq.). 

Drafting  Information 

The  principal  author  of  this  document 
was  Ms.  Suzanne  Kingsbury, 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  CBP.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  102 

Customs  duties  and  inspection. 
Imports,  Rules  of  origin.  Trade 
agreements. 

Amendment  to  the  Regulations 

■  For  the  reasons  stated  above,  part  102 
of  the  Customs  Regulations  (19  CFR  part 
102)  is  amended  as  set  forth  below. 


PART  102— RULES  OF  ORIGIN 

■  1 .  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23.  Harmonized  Tariff  Schedule  of  the 
United  States),  1624.  3314.  3592. 

■  2.  hi  §  102.20,  the  table  is  amended  by: 

■  a.  Removingtheentries  for  "2009.11- 
2009.30",  "2009.40-2009.80", 
"2816.20",  "2816.30",  "2841.10- 
2841.40".  "2901.10-2901.90", 
"2905.49-2905.50",  "2907.29-2907.30", 
"29S3. 11-2934.90",  "3002.90", 
"3809.91-3809.99",  "3817.10-3817.20". 
"4101-4103",  "4104^107",  "4108- 
4111",  "4601",  "4811.10-4811.31", 
"4811.39",  "4811.40-4811.90", 
"4823.11",  "4823.20-4823.59", 
"6812.10",  "6812.20",  "6812.30", 
"6812.40".  "8101.10-8101.92", 
"8101.93",  "8102.10-8102.92". 
"8102.93".  "8103.10-8113.00", 
"8508.10-8508.80".  "8508.90", 
"9009.90".  "9021.11",  "9021.19",  and 
"9112.10-9112.80"; 

■  b.  Adding  entries,  in  numerical  order, 
for  "1904.30",  "2009.11-2009.39". 
"2009.41-2009.80".  "2816.40", 
"2841.10-2841.30",  "2901.10-2901.29". 
"2905.49-2905.59".  "2907.29", 
"2933.11-2934.99",  "3006.70", 
"3006.80",  "3809.91-3809.93",  "3817", 
"3825.10-3825.69",  "3825.90",  "4101". 
"4102". "4103". "4104-4106",  "4107". 
"4112".  "4113",  "4114.10-4115.20", 
"4601.20-4601.99".  "4811",  "4823.12", 
"4823.20-4823.40",  "8101.10-8101.95",. 
"8101.96",  "8102.10-8102.95". 
"8102.96",  "8103.20-8113.00", 
"9009.91-9009.99",  "9021.10".  and 
"9112.20"; 

■  c.  Revising  the  entries  in  the  "Tariff 
shift  and/or  other  requirements"  colunm 
adjacent  to  the  "HTSUS"  column  listing 
for  "1301-1302".  "2821.20".  "2937- 
2941".  "3001.10",  "3001.20-3001.90". 
"3002.10-3002.90",  "3003.10". 
"3003.20",  "3003.31",  "3003.39", 
"3003.40",  "3003.90",  "3004.10". 
"3004.20",  "3004.31",  "3004.32", 
"3004.39",  "3004.40".  "3004.50". 
"3004.90",  "3005.10",  "3006.10". 
"3006.20-3006.60",  "3402.11". 
"3402.12-3402.20",  "4401-4411", 
"6812.90",  "8467.91-8467.99", 
"8471.60-8472.90",  "8479.10-8479.89". 
and  "9404.30-9404.90";  and 

■  d.  Adding  in  paragraph  (h)  titled 
"Section  VIII:  Chapters  41  through  43". 
in  the  "Chapter  42  Note"  between  the 
clauses  "4202.32.40  through 
4202.32.95"  and  "4202.92.15  through 
4202.92.30",  the  reference  ", 
4202.92.05". 

■  The  additions  and  revisions  read  as 
follows: 
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§102.20    Specif ic  rules  by  tariff 
classification. 


HSUS 


Tariff  shift  and/or  other  requirements 


1301-1302 


1904.30 


2009.11-2009 
2009.41-2009 


2816.40 


19 
10 


2821  20 


2841.10-2841.;  0 


2901.10-2901.:  9 


2905.49-2905.1  9 


2907.29 


2933.11-2934.!  9 


2937-2941 


3001.10 


3001.10-3001. 
3002.10-3002. 

3003.10  

3003.20  


<0 


iO 


3003.31 
3003.39 

3003.40 


3003.90 


A  change  to  heading  1301  through  1302  from  any  other  chapter,  except  from  concentrates  of  poppy  straw 
of  subheading  2939.11 


A  change  to  subheading  1904.30  from  any  other  heading 


A  change  to  subheading  2009.11  through  2009.39  from  any  other  chapter 
A  change  to  subheading  2009.41  through  2009.80  from  any  other  chapter 


A  change  to  subheading  2816.40  from  any  other  subheading,  except  a  change  to  oxides,  hydroxides  and 
peroxides  of  strontium  of  subheading  2816.40  from  subheading  2530.90 

•  •  *  ♦  • 

A  change  to  subheading  2821.20  from  any  other  subheading,  except  from  earth  color  mineral  substances 
of  2530.90  or  from  subheading  2601 .1 1  through  2601 .20 

*  •  •  •  -  * 

A  change  to  subheading  2841.10  through  2841.30  from  any  other  subheading,  including  another  sut)- 
heading  within  that  group 

*  *  *  *  • 

A  change  to  subheading  2901.10  through  2901.29  from  any  other  subheading,  including  another  sub- 
heading within  that  group,  except  from  acyclic  petroleum  oils  of  heading  2710  or  from  subheading 
2711.13,  2711.14,  2711.19,  or  2711.29 

«  •  *  •  * 

A  change  to  subheading  2905.49  through  2905.59  from  any  other  subheading,  including  another  sub- 
heading within  that  group 

***** 

A  change  to  subheading  2907.29  from  any  other  subheading,  including  a  change  to  phenol-alcohols  of 
subheading  2907.29,  from  polyphenols  of  subheading  2907.29,  or  a  change  to  polyphenols  of  sub- 
heading 2907.29  from  phenol-alcohols  of  subheading  2907.29,  except  a  change  from  subheading 
2707.99 

•  *    .  •  *  "  ♦ 

A  change  to  subheading  2933.11  through  2934.99  from  any  other  subheading,  including  another  sub- 
heading within  that  group 

*  *       a  *  *  • 

A  change  to  heading  2937  through  2941  from  any  other  heading,  including  another  heading  within  that 
.    group,  except  a  change  to  concentrates  of  poppy  straw  of  subheading  2939.11  from  poppy  straw  extract 
of  subheading  1302.19 

•  *  *  *  • 

A  change  to  subheading  3001.10  from  any  other  subheading,  except  from  subheading  0206.10  through 
0208.90  or  0305.20,  heading  0504  or  0510,  or  subheading  0511.99  if  the  change  from  these  provisions 
is  not  to  a  powder  classified  in  subheading  3001.10,  and  except  a  change  from  subheading  3006.80 

A  change  to  subheading  3001.20  through  3001.90  from  any  other  subheading,  including  another  sub- 
heading within  that  group,  except  a  change  from  subheading  3006.80 

A  change  to  subheading  3002.10  through  3002.90  from  any  other  subheading,  including  another  sub- 
heading within  that  group,  except  a  change  from  subheading  3006.80 

A  change  to  subheading  3003.10  from  any  other  subheading,  except  from  subheading  2941.10,  2941.20, 
3003.20,  or  3006.80 

A  change  to  subheading  3003.20  from  any  other  subheading,  except  from  subheading  2941.30  through 
2941.90.  or  3006.80 

A  change  to  subheading  3003.31  from  any  other  subheading,  except  from  subheading  2937.12  or  3006.80 

A  change  to  subheading  3003.39  from  any  other  subheading,  except  from  hormones  or  .their  derivatives 
classified  in  Chapter  29,  or  except  from  subheading  3006.80 

A  change  to  subheading  3003.40  from  any  other  subheading,  except  from  heading  1211,  subheading 
1302.11,  1302.19,  1302.20,  1302.39,  or  3006.80  or  alkaloids  or  derivatives  thereof  classified  in  Chapter 
29 

A  change  to  subheading  3003.90  from  any  other  subheading,  provided  that  the  domestic  content  of  the 
therapeutic  or  prophylactic  component  is  no  less  than  40  percent  by  weight  of  the  total  therapeutic  or 
prophylactic  content,  or  except  from  subheading  3006.80 
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HTSUS  Tariff  shift  and/or  other  requirements 

3004.10  A  change  to  subheading  3004.10  from  any  other  subheading,  except  from  subheading  2941.10,  2941.20, 

3003.10,  3003.20,  or  3006.80 

3004.20  A  change  to  subheading  3004.20  from  any  other  subheading,  except  from  subheading  2941  30  through 

2941.90,  3003.20,  or  3006.80 

3004.31 A  change  to  subheading  3004.31  from  any  other  subheading,  except  from  subheading  2937.12,  3003.31, 

3003.39,  or  3006.80 

3004.32 A  change  to  subheading  3004.32  from  any  other  subheading,  except  from  subheading  3003.39  or 

3006.80,  or  from  adrenal  corticosteroid  hormones  classified  in  Chapter  29 

3004.39  A  change  to  subheading  3004.39  from  any  other  subheading,  except  from  subheading  3003.39  or 

3006.80,  or  from  hormones  or  derivatives  thereof  classified  in  Chapter  29 

3004.40  A  change  to  subheading  3004.40  from  any  other  subheading,  except  from  heading  1211,  subheading 

1302.11,  1302.19,  1302.20,  1302.39,  3003.40  or  3006.80,  or  alkaloids  or  derivatives  thereof  classified  in 
Chapter  29 

3004.50 A  change  to  subheading  3004.50  from  any  other  subheading,  except  from  subheading  3003.90  or 

3006.80,  or  vitamins  classified  in  Chapter  29  or  products  classified  in  heading  2936 

3004.90  A  change  to  subheading  3004.90  from  any  other  subheading,  except  from  sutjheading  3003.90  or 

3006.80,  and  provided  that  the  domestic  content  of  the  therapeutic  or  prophylactic  component  is  no  less 
than  40  percent  by  weight  of  the  total  therapeutic  or  prophylactic  content 

3005.10 A  change  to  subheading  3005.10  from  any  other  subheading,  except  from  subheading  3006.80  or  3825.30 

3006.10  A  change  to  subheading  3006.10  from  any  other  subheading,  except  from  subheading  1212.20,  3006.80, 

3825.30,  or  4206.10 

3006.20-3006.60  A  change  to  subheading  3006.20  through  3006.60  from  any  other  subheading,  including  another  sub- 
heading within  that  group,  except  from  subheading  3006.80  or  3825.30 

3006.70 A  change  to  subheading  3006.70  from  any  other  subheading,  except  from  subheading  3006.80  or 

3825.30,  and  provided  that  no  more  than  60  percent  by  weight  of  the  good  classified  in  this  subheading 
is  attributable  to  one  substance  or  compound 

3006.80  A  change  to  subheading  3006.80  from  any  other  chapter 

******* 

3402.1 1   A  change  to  subheading  3402.1 1  from  any  other  subheading,  except  from  mixed  alkylbenzenes  of  heading 

3817 
3402.12-3402.20  A  change  to  subheading  3402.12  through  3402.20  from  any  other  subheading,  including  another  sub- 
heading within  that  group 

3809.91-3809.93  A  change  to  subheading  3809.91  through  3809.93  from  any  other  subheading,  including  another  sub- 
heading within  that  group 

•  *  *        -  «  *  *  • 

3817  A  change  to  heading  3817  from  any  other  heading,  including  changes  from  one  product  to  another  within 

that  heading,  except  from  subheading  2902.90 

•  *,*  *.*,  •  • 

3825.10-3825.69  A  change  to  subheading  3825.10  through  3825.69  from  any  other  chapter,  except  from  Chapter  28 

through  38,  40  or  90 

3825.90 A  change  to  subheading  3825.90  from  any  other  subheading,  except  from  subheading  3824.90,  and  pro- 
vided that  no  more  than  60  percent  by  weight  of  the  good  classified  in  this  subheading  is  attributable  to 
one  substance  or  compound 

•  *      ■  *  •  ■  *  •  ■       • 

4101   A  change  to  hides  or  skins  of  heading  4101  which  have  undergone  a  tanning  (including  a  pre-tanning) 

process  which  is  reversible  from  any  other  good  of  heading  4101  or  from  any  other  chapter;  or 
A  change  to  any  other  good  of  heading  4101  from  any  other  chapter 

4102  A  change  to  hides  or  skins  of  heading  4102  which  have  undergone  a  tanning  (including  a  pre-tanning) 

process  which  is  reversible  from  any  other  good  of  heading  4102  or  from  any  other  chapter;  or 
A  change  to  any  other  good  of  heading  4102  from  any  other  chapter. 

4103  A  change  to  hides  or  skins  of  heading  4103  which  have  undergone  a  tanning  (including  a  pre-tanning) 

process  which  is  reversible  from  any  other  good  of  heading  4103  or  from  any  other  chapter;  or 
A  change  to  any  other  good  of  heading  4103  from  any  other  chapter 

4104-4106  A  change  to  heading  4104  through  4106  from  any  other  heading,  including  another  heading  within  that 

group,  except  from  hides  or  skins  of  heading  4101  through  4103  which  have  undergone  a  tanning  (in- 
cluding a  pre-tanning)  process  which  is  reversible,  or  from  heading  4107,  4112  or  4113 

4107 A  change  to  heading  4107  from  any  other  heading  except  from  hides  or  skins  of  heading  4101  which  have 

undergone  a  tanning  (including  a  pre-tanning)  process  which  is  reversible,  or  from  heading  4104 

41 12  A  change  to  heading  41 12  from  any  other  heading  except  from  hides  or  skins  of  heading  4102  which  have 

undergone  a  tanning  (including  a  pre-tanning)  process  which  is  reversible,  or  from  heading  4105 

4113 A  change  to  heading  4113  from  any  other  heading  except  from  hides  or  skins  of  heading  4103  which  have 

undergone  a  tanning  (including  a  pre-tanning)  process  which  is  reversible,  or  from  heading  4106 

4114.10-4115.20 A  change  to  subheading  4114.10  through  4115.20  from  any  other  subheading,  including  a  subheading 

within  that  group 


4401-4411 


A  change  to  heading  4401  through  4411  from  any  other  heading,  including  another  heading  within  that 
group;  or 
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HTSUS 


Tariff  shift  and/or  other  requirements 


4601.20-^601 


4811 


39 


4823.12 


A  change  to  strips  continuously  shaped  along  the  ends  and  also  contiriuously  shaped  along  the  edges  or 
faces  of  heading  4409  from  strips  continuously  shaped  only  along  the  edges  or  faces  of  heading  4409 

•  *  •  «  * 

A  change  to  subheading  4601.20  through  4601.99  from  any  other  subheading,  including  another  heading 
within  that  group 

♦  •  •  ■  •  •  . ' 

A  change  to  paper  or  paperboard  in  strips  or  rolls  of  a  width  not  exceeding  15  cm  of  heading  4811  from 
strips  or  rolls  of  a  width  exceeding  15  cm  of  heading  4811  or  any  other  heading,  except  from  heading 
4817  through  4823; 

A  change  to  paper  or  paperboard  in  rectangular  (including  square)  sheets  with  the  larger  dimension  not 
exceeding  36  cm  or  the  other  dimension  not  exceeding  15  cm  in  the  unfolded  state  of  heading  4811 
from  strips  or  rolls  of  a  width  exceeding  1 5  cm  of  heading  481 1 ,  paper  or  paperboard  in  rectangular  (in- 
cluding square)  sheets  with  the  larger  dimension  exceeding  36  cm  and  the  other  dimension  exceeding 
15  cm  in  the  unfolded  state  of  heading  4811  or  any  other  heading,  except  from  heading  4817  through 
4823;  or 

A  change  to  any  other  good  of  heading  481 1  from  any  other  chapter 


A  change  to  subheading  4823.12  from  any  other  subheading 


4823.20-4823 


6812.90 


iO  A  change  to  subheading  4823.20  through  4823.40  from  any  other  chapter 


A  change  to  subheading  6812.90  from  any  other  heading;  or 

A  change  to  yam  and  thread  of  subheading  6812.90  from  any  other  subheading  including  from  any  other 

good  also  classified  in  subheading  6812.90;  or 
A  change  to  cords  and  string,  whether  or  not  plaited  of  subheading  6812.90  from  any  other  subheading  or 

from  any  other  good  also  classified  in  subheading  6812.90,  except  from  yam  and  thread  of  subheading 

6812.90;  or, 
A  change  to  woven  or  knitted  fabric  of  subheading  6812.90  from  any  other  subheading  including  from  any 

other  good  also  classified  In  subheading  6812.90. 


8101.10-8101 


)5 


8101.96 


8102.10-8102 


»5 


8102.96 


8103.20-8113.  )0 


8467.91-8467.  19 


8471  60-8472.!  10 


A  change  to  subheading  8101.10  through  8101.95  from  any  other  subheading,  including  another  sub- 
heading within  that  group;  or 

A  change  to  any  of  the  following  goods  classified  in  subheading  8101.10  through  8101.95,  including  from 
materials  also  classified  in  subheading  8101.10  through  8101.95:  Matte;  unwrought;  bars  except  from 
rods  or  profiles;  rods  except  from  bars  or  profiles;  profiles  except  from  rods  or  bars;  plates  except  from 
sheets  or  strip;  sheets  except  from  plate  or  strip;  strip  except  from  sheets  or  plate;  foil  except  from  sheet 
or  strip 

A  change  to  subheading  8101.96  from  any  other  subheading,  except  from  subheading  8101.95 

•  *  »  •  * 

A  change  to  subheading  8102.10  through  8102.95  from  any  other  subheading,  including  another  sub- 
heading within  that  group;  or 

A  change  to  any  of  the  following  goods  classified  in  subheading  8102.10  through  8102.95,  including  from 
materials  also  classified  in  subheading  8102.10  through  8102.95:  Matte;  unwrought;  bars  except  from 
rods  or  profiles;  rods  except  from  bars  or  profiles;  profiles  except  from  rods  or  bars;  plates  except  from 
sheets  or  strip;  sheets  except  from  plate  or  strip;  strip  except  from  sheets  or  plate;  foil  except  from  sheet 
or  strip 

A  change  to  subheading  8102.96  from  any  other  subheading,  except  from  subheading  8102.95 

•  ♦  *  «  * 

A  change  to  subheading  8103.20  through  8113.00  from  any  other  subheading,  including  another  sub- 
heading within  that  group;  or 

A  change  to  any  of  the  following  goods  classified  in  subheading  8103.20  through  8113.00,  including  from 
materials  also  classified  in  subheading  8103.20  through  8113.00:  Matte;  unwrought;  powder  except  from 
flakes;  flakes  except  from  powder;  bars  except  from  rods  or  profiles;  rods  except  from  bars  or  profiles; 
profiles  except  from  rods  or  bars;  wire  except  from  rod;  plates  except  from  sheets  or  strip;  sheets  except 
from  plate  or  strip;  strip  except  from  sheets  or  plate;  foil  except  from  sheet  or  strip;  tubes  except  from 
pipes;  pipes  except  from  tubes;  tube  or  pipe  fittings  except  from  tubes  or  pipes;  cabjes/stranded  wire/ 
plaited  bands 

*  *  ♦  •  • 

A  change  to  subheading  8467.91  through  8467.99  from  any  other  heading,  except  from  heading  8407,  or 
except  from  heading  8501  when  resulting  from  a  simple  assembly 

A  change  to  printing  machines  of  subheading  8472.90  from  any  other  subheading,  except  from  sub- 
heading 8443.1 1  through  8443.60; 
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HTSUS 


Tariff  shift  and/or  other  requirements 


A  change  to  subheading  8471.60  through  8472.90  from  any  other  subheading  outside  that  group,  except 
from  subheading  8504.40  or  heading  8473;  or 

A  change  to  subheading  8471 .60  through  8472.90  from  any  other  subheading  within  that  group  or  from 
subheading  8504.90  or  from  heading  8473,  provided  that  the  change  is  not  the  result  of  simple  assem- 
bly 


8479.10-8479.89 


A  change  to  printing  machines  of  subheading  8479.89  from  any  other  subheading,  except  from  sub- 
heading 8443.11  through  8443.60;  or 

A  change  to  subheading  847§.10  through  8479.89  from  any  other  subheading,  including  another  sub- 
heading within  that  group 


9009.91-9009.99  A  change  to  subheading  9009.91  through  9009.99  from  any,other  heading 

***•**♦ 

9021.10  A  change  to  subheading  9021.10  from  any  other  subheading,  except  from  nails  classified  in  heading  7317 

or  screws  classified  in  heading  7318  when  resulting  from  a  simple  assembly 

9112.20  A  change  to  subheading  9112.20  from  any  other  subheading,  except  from  subheading  9112.90  when  that 

change  is  pursuant  to  General  Rule  of  Interpretation  2(a) 

9404.30-9404.90  A  change  to  down-  and/or  feather-filled  goods  classified  in  subheading  9404.30  through  9404.90  from  any 

other  heading;  or 
For  all  other  goods  classified  in  subheading  9404.30  through  9404.90.  a  change  frqm  any  other  heading, 
except  from  heading  5007,  5111  through  5113,  5208  through  5212,  5309  through  5311,  5407  through 
5408,  5512  through  5516,  5602  through  5603,  5801  through  5804.  5806,  5809  through  5810.  5901, 
5903  through  5904,  5906  through  5907,  or  6001  through  6006,  or  subheading  6307.90 


Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

Approved:  July  21,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-18840  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4820-02-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Customs  and  Border  Protection 

DEPARTMENT  OF  THE  TREASURY 

19  CFR  Part  133 
[CBP  Decision  03—12] 
RIN  1515-AC98 

Civil  Fines  for  Importation  of 
Merchandise  Bearing  a  Counterfeit 
Mark 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  clarify  the  limit 
on  the  amount  of  a  civil  fine  which  may 
be  assessed  by  the  Bureau  of  Customs 
and  Border  Protection  (CBP;  a  bureau  of 


the  new  Department  of  Homeland 
Security  that  encompasses  much  of  the 
agency  formerly  known  as  the  U.S. 
Customs  Service)  when  imported 
merchandise  bearing  a  counterfeit  mark 
is  seized  under  19  U.S.C.  1526(e).  The 
regulations  currently  use,  as  a 
measurement  for  determining  the  limit, 
the  domestic  value  of  merchandise  as  if 
it  had  been  genuine,  based  on  the 
manufacturer's  suggested  retail  price  of 
the  merchandise  at  the  time  of  seizure. 
The  language  set  forth  in  the  amended 
regulation  adheres  more  closely  to  the 
statutory  language,  basing  the  limit  of 
the  civil  fine  on  the  value  of  the  genuine 
good  according  to  the  manufactm-er's 
suggested  retail  price  (MSRP),  without 
any  reference  to  domestic  value. 
Because  the  MSRP  excludes  discounted 
sales  and  markdowns,  it  is  usually 
greater  than  the  good's  domestic  value. 
Removing  the  distinction  between  the 
statutory  and  regulatory  language  will 
clear  up  confusion  and  result  in  CBP 
more  uniformly  determining  the  amount 
of  a  civil  fine  when  merchandise 
bearing  a  counterfeit  mark  is  imported. 

EFFECTIVE  DATE:  August  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  O.  Robinson,  Office  of 
Regulations  and  Rulings:  (202)  572- 
8743. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Anticounterfeiting  Consumer 
Protection  Act  of  1996  (the  ACPA;  Pub. 
L.  104-153,  110  Stat.  1386)  was  signed 
into  law  on  July  2,  1996,  to  ensure  that 
Federal  law  adequately  addresses  the 
scope  and  sophistication  of  modern 
counterfeiting  which  costs  American 
businesses  an  estimated  $200  billion  a 
year  worldwide.  Toward  that  end,  the 
ACPA  amended  section  526  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1526),  to  provide  two  new  tools  to  fight 
the  importation  of  counterfeit  goods:  (1) 
the  seiziue,  forfeiture,  and  destruction 
of  merchandise  bearing  a  counterfeit 
mark  under  19  U.S.C.  1526(e)  (section 
1526(e)),  as  amended  by  section  9  of  the 
ACPA,  and  (2)  the  imposition  of  a  civil 
fine  under  19  U.S.C.  1526(f)  (section 
1526(f)),  a  new  section  of  law  created 
under  section  10  of  the  ACPA. 

Under  section  1526(e),  merchandise 
bearing  a  counterfeit  mark  that  is  seized 
and  forfeited  must  be  destroyed  except 
where  the  merchandise  is  not  unsafe  or 
a  hazard  to  health  and  the  trademark 
owner  has  consented  to  its  disposal  by 
one  of  several  alternative  methods  [see 
secUons  1526(e)(l),(2)  and  (3)).  This 
provision  ensures  that  a  violator  cannot 
regain  possession  of  the  forfeited  goods 
and  distribute  them  in  some  other 
maiuier  (including  making  another 
attempt  to  import  them  at  another  U.S. 
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merchandise  according  to  the  MSRP  is 
confusing  and  contributes  to 
misunderstanding  by  both  CBP 
personnel  and  the  public. 

A  review  of  the  regulatory  history 
indicates  that  CBP,  in  using  the  term 
"domestic  value"  in  §  133.27  (§  133.25 
when  published  as  a  final  rule  on 
September  25, 1998),  relied  on  19  U.S.C. 
1606  (section  1606)  and  §  162.43(a)  of 
the  Customs  Regulations  (19  CFR 
162.43(a)).  Section  1606  provides  that 
CBP  will  determine  the  domestic  value 
of  merchandise  seized  under  the 
Customs  laws  at  the  time  and  place  of 
appraisement.  Section  162.43(a) 
provides  that  "domestic  value"  as  used 
in  section  1606  means  the  price  for 
which  seized  or  similar  property  is 
freely  offered  for  sale  at  the  time  and 
place  of  appraisement  and  in  the 
ordinary  course  of  trade. 

While  this  "domestic  value 
appraisement  rule"  of  section  1606  and 
§  162.43(a)  is  applicable  in  various 
circumstances  involving  merchandise 
seized  under  the  Customs  laws,  its 
application  is  qualified.  Under  19  U.S.C. 
1600,  the  procedures  set  forth  in  19 
U.S.C.  1602  through  1619,  including  the 
use  of  domestic  value  as  laid  out  in 
section  1606,  apply  to  seizures  of 
property  under  any  law  enforced  or 
administered  by  CBP  unless  such  law 
specifies  different  procedures.  Because 
section  1526(f)  specifies  the  formula  for 
imposing  civil  fines  for  the  importation 
of  merchandise  bearing  a  counterfeit 
mark,  the  domestic  value  appraisement 
rule  of  section  1606  and  §  162.43(a)  does 
not  apply. 

This  conclusion  led  CBP  to  publish  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (67  FR  39321)  on 
June  7,  2002,  which  proposed  to  remove 
the  term  "domestic  value"  from 
§  133.27,  leaving  "manufacturer's 
suggested  retail  price"  as  the  applicable 
measure  of  the  penalty.  The  notice 
stated  that  using  the  MSRP  as  the 
measure  for  a  penalty  will:  (1)  Result  in 
a  formula  for  setting  the  maximum  civil 
fine  under  the  regulation  that  more 
closely  follows  the  language  of  the 
statute;  (2)  clarify  for  CBP  personnel  and 
the  importing  public  the  limit  of  a  civil 
fine;  (3)  enhance  uniformity  in  CBP's 
assessment  of  fines  when  merchandise 
bearing  a  counterfeit  mark  is  imported 
and  seized;  and  (4)  ensure  that  the 
Congressional  intent  in  enacting  section 
1526(f),  i.e.,  to  enhance  deterrence  of 
trade  in  counterfeit  goods,  will  be 
uniformly  served.  Deterrence  is 
furthered  by  the  fact  that  the  MSRP  of 
a  given  article  (in  this  case  the  genuine 
article  that  corresponds  to  imported 
merchandise  bearing  a  counterfeit  mark) 
is  normally  greater  than  its  domestic 


value  (because  MSRP  excludes 
discounted  sales  and  markdowns)  and  a 
civil  fine  based  on  the  MSRP  will 
normally  be  greater. 

Discussion  of  Comments 

The  NPRM  invited  public  comment, 
and  CBP  received  15  responses  by  the 
close  of  the  comment  period.  Of  the  11 
specific  comments  gleaned  from  the  15 
responses,  several  agreed  with  CBP's 
proposal  to  amend  the  regulation  and 
with  CBP's  reasons  for  doing  so. 
However,  some  commenters  suggested 
changes  to  the  proposed  amendment 
which  are  discussed  below: 

Comment:  A  commenter  proposed 
that  all  previously  issued  fines  under  19 
U.S.C.  1526(f)  should  be  canceled  as 
they  were  not  issued  pursuant  to  a  valid 
regulation. 

Customs  response:  CBP  disagrees.  All 
penalties  were  issued  in  a  manner 
consistent  with  the  provisions  of  the 
statute,  i.e.,  fine  amounts  were  finally 
set  based  on  the  MSRP.  Thus,  CBP  will 
not  cancel  fines  issued  prior  to  the 
effective  date  of  this  amendment. 

Comment:  A  commenter  proposed 
that  CBP  should  not  issue  a  penalty 
notice  assessing  a  fine  under  19  U.S  C. 
1526(f)  where  the  manufacturer  has  not 
determined  a  MSRP  for  its  genuine 
product.  Another  commenter  suggested 
the  use  of  "domestic  resale  value"  when 
the  MSRP  of  a  genuine  good  is  not 
available. 

Customs  response:  CBP  disagrees. 
CBP  believes  that  in  most  cases,  there 
will  be  a  readily  available  MSRP  to  use 
in  determining  a  fine  under  the  statute. 
Occasional  problematic  situations  will 
be  handled  on  a  case-by-case  basis,  and 
reasonable  alternatives  to  using  a 
manufacturer's  MSRP,  such  as  using  the 
MSRP  of  a  comparable  good,  will  be 
employed  with  the  assistance  of  CBP 
officers  experienced  in  appraising 
merchandise. 

Comment:  A  commenter  proposed 
that  the  regulation  incorporate 
sentencing  guidelines  used  for  criminal 
offenses. 

Customs  response:  CBP  disagrees.  The 
sentencing  guidelines  are  used  by  courts 
to  determine  sentences  in  criminal 
cases.  Section  1526(f)  provides  for  a 
civil  fine  which  Congress  sought  to  be 
imposed  in  addition  to  any  other  civil 
or  criminal  penalty  (see  section 
1526(f)(4)).  'There  is  no  indication  that 
Congress  wanted  CBP  to  employ 
criminal  sentencing  guidelines  in 
assessing  penalties  under  section 
1526(f). 

Comment:  A  commenter  proposed 
that  because  a  fine  under  section  1526(f) 
is  issued  at  the  discretion  of  CBP,  CBP 
officers  should  be  instructed  to  impose 
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fines  only  in  the  most  egregious 
circumstances. 

Customs  response:  CBP  disagrees.  The 
statute  makes  clear  that  a  first  offense 
and  subsequent  offenses  are  subject  to 
penalty.  There  is  no  indication  that 
Congress  contemplated  a  range  of 
offenses  from  minor  to  serious  and  a 
different  result  for  minor  offenses, 
whatever  they  might  be.  Further,  the 
legislative  history  demonstrates  strong 
Congressional  resolve  to  stem  the  flow 
of  counterfeit  merchandise  into  the 
United  States.  Strict  enforcement  of  the 
civil  seizure  and  fine  provisions  under 
the  statute  are  the  means  to  accomplish 
the  deterrence  Congress  envisioned. 
Violators  will  have  the  chance  to  submit 
arguments  during  the  petitioning 
process  for  mitigation  of  the  fine. 

Comment:  A  commenter  proposed 
that  an  importer/petitioner  be  permitted 
to  challenge  CBP's  finding  that  a  good 
bears  a  counterfeit  mark  in  its  petition 
to  mitigate  a  fine  assessed  under  section 
1526(f). 

Customs  response:  CBP  does  not 
disagree  with  this  comment.  A  finding 
by  CBP  that  a  good  bears  a  counterfeit 
mark  forms  the  basis  for  a  seizure  imder 
section  1526(e).  A  penalty  under  section 
1526(f)  follows  the  seizure  imder 
section  1526(e).  They  are  separate 
proceedings.  If  a  violator  can 
successfully  challenge  the  CBP  finding 
that  a  good  bears  a  counterfeit  mark  in 
the  section  1526(e)  proceeding,  it  will 
not  face  a  section  1526(f)  proceeding.  In 
the  section  1526(f)  proceeding,  a 
petitioner  may  always  raise  the  issue  of 
whether  the  good  in  question  bears  a 
counterfeit  mark.  At  that  time,  CBP  may 
review  the  validity  of  the  initial  finding 
and  may  remit  the  section  1526(f) 
penalty  in  appropriate  circumstances. 

Conclusion 

Based  on  the  comments  received  and 
the  analysis  of  those  comments  as  set 
forth  above,  and  after  further  review  of 
this  matter, "CBP  believes  that  the 
proposed  regulatory  amendments 
should  be  adopted  without  change.  CBP 
notes  that  with  adoption  of  these 
amendments  to  the  regulation,  CBP  will 
undertake  to  similarly  amend  the 
guidelines  it  uses  to  mitigate  penalties 
assessed  under  section  1526(f).  The 
current  guidelines  are  set  forth  in  T.D. 
99-76,  33  Cust.  Bull.  No.  43,  October  27, 
1999. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 


Regulatory  Flexibility  Act 

This  amendment  to  the  regulation 
will  result  in  the  language  of  the 
regidation  more  closely  adhering  to  the 
language  of  the  governing  statute,  thus 
clarifying  for  the  public  the  maximum 
amount  CBP  can  assess  for  a  civil  fine 
when  merchandise  bearing  a  counterfeit 
mark  is  imported  and  seized.  Pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.),  it 
is  therefore  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendment  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Office  of  Regulations 
and  Rulings,  Customs  and  Border 
Protection.  However,  personnel  from 
other  offices  contributed  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  133 

Counterfeit  goods.  Penalties,  Seizures 
and  forfeitures,  Trademarks. 

Amendment  to  the  Regulations 

■  For  the  reasons  stated  in  the  preamble, 
part  133  of  the  Customs  Regulations  (19 
CFR  part  133)  is  amended  as  follows: 

PART  133— TRADEMARKS,  TRADE 
NAMES,  AND  COPYRIGHTS 

■  1.  The  authority  citation  for  part  133 
continues  to  read,  in  part,  as  follows: 

Authority:  17  U.S.C.  101,  601,  602,  603;  19 
U.S.C.  66,  1624;  31  U.S.C.  9701. 
***** 

■  2.  Section  133.27  is  revised  to  read  as 
follows: 

§  1 33.27  Civil  fines  for  those  involved  in 
the  importation  of  merchandise  bearing  a 
counterfeit  mark. 

In  addition  to  any  other  penalty  or 
remedy  authorized  by  law,  CBP  may 
impose  a  civil  fine  under  19  U.S.C. 
1526(f)  on  any  person  who  directs, 
assists  financially  or  otherwise,  or  aids 
and  abets  the  importation  of 
merchandise  for  sale  or  public 
distribution  that  bears  a  counterfeit 
mark  resulting  in  a  seizure  of  the 
merchandise  under  19  U.S.C.  1526(e) 
(see  §  133.21  of  this  subpart),  as  follows: 

(a)  First  violation.  For  the  first  seizure 
of  merchandise  under  this  section,  the 
fine  imposed  will  not  be  more  than  the 
value  the  merchandise  would  have  had 
if  it  were  genuine,  according  to  the 
manufacturer's  suggested  retail  price  in 
the  United  States  at  the  time  of  seizure. 


(b)  Subsequent  violations:  For  the 
second  and  each  subsequent  seizure 
under  this  section,  the  fine  imposed  will 
not  be  more  than  twice  the  value  the 
merchandise  would  have  had  if  it  were 
genuine,  according  to  the 
manufacturer's  suggested  retail  price  in 
the  United  States  at  the  time  of  seizure. 

Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

Approved:  |uiy  21,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  03-18838  Filed  7-23-03;  8:45  am) 

BtLLING  CODE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  OS-005] 

RIN  1625-AAOO 

Safety  Zone;  Offshore  Gran  Prix, 
Huntington  Beach,  CA 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  the  Pacific 
Ocean  near  Huntington  Beach. 
California,  for  the  Huntington  Beach 
Offshore  Gran  Prix  powerboat  race  on 
August  17,  2003.  This  temporary  safety 
zone  is  necessary  to  provide  for  public 
safety  in  order  to  protect  life  and 
prevent  property  damage  near  the 
racecourse.  Persons  and  vessels  are 
prohibited  from  entering  into  or 
transiting  through  this  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designated  representative. 
DATES:  This  rule  is  effective  from  12 
a.m.  (noon)  to  3  p.m.  (PDT)  on  August 
17,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  Los 
Angeles-Long  Beach  03-005]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office/ 
Group  Los  Angeles-Long  Beach,  1001 
South  Seaside  Avenue.  Building  20,  San 
Pedro,  California,  90731  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths. 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020. 
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SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b){B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Final  dates 
and  other  logistical  details  for  the  event 
were  not  provided  to  the  Coast  Guard  in 
time  to  draft  and  publish  an  NPRM  or 
a  temporary  final  rule  30  days  prior  to 
the  event,  aslthe  event  would  occur     v 
before  the  rulemaking  process  was        ^ 
complete.  A^y  delay  in  implementing 
this  rule  would  be  contrary  to  the  public 
interest  sincii  immediate  action  is 
necessary  to  provide  a  safety  zone  to 
ensure  the  sa  fety  of  the  spectators  and 
other  vessels  in  the  area. 

For  the  sai  le  reasons  stated  above, 
under  5  U.S.  Z.  553(d)(3),  the  Coast 
Guard  finds  I  hat  good  cause  exists  for 
making  this  i  ule  effective  less  than  30 
days  after  pu  Dlication  in  the  Federal 
Register. 

Background  and  Purpose 

The  Coast  i  iuard  is  establishing  a 
temporary  sa  :ety  zone  in  the  navigable 
waters  of  the  Pacific  Ocean  near 
Himtington  I  each,  California,  for  the 
Huntington  I  each  Offshore  Gran  Prix 
powerboat  race  on  August  17,  2003, 
Pacific  Offshi  )re  Powerboat  Racing 
Association  i  5  sponsoring  the  race 
consisting  of  approximately  25  offshore 
powerboats,  operating  at  high  speeds, 
racing  along  a  multi-lap  oval  course 
located  offshore  Huntington  Beach 
between  the  lours  of  12  a.m.  (noon)  and 
3  p.m.  (PDT)JThe  course  is  centered 
between  the  entrance  to  Anaheim  Bay 
and  the  Huntington  Beach  Pier, 
approximatelkr  1/4  nautical  mile 
offshore.  This  temporary  safety  zone  is 
necessary  to  j  )rovide  for  public  safety  in 
order  to  prot(  ct  life  and  prevent 
property  dam  age  near  the  racecourse. 

Tne  Coast  ( iuard  will  close  the 
waterway  to  iJl  vessels  and  persons  30 
minutes  prioi  to  the  start  of  the  race  and 
wiU  reopen  t]  le  waterway  approximately 
30  minutes  al  ler  the  conclusion  of  the 
race  if  the  Co;  ist  Guard  determines  that 
it  is  safe  to  dc  so.  A  broadcast  notice  to 
mariners  will  be  issued  for  this  event. 

Discussion  of  Rule 

The  descrij  ti 
this  temporal  y 
for  in  the 
This  area  is 
wide  and  8, 
geographicalll' 
Anaheim  Bay 
Pier  near  Hur  tingt 

Persons  an< 
from  entering 
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ion  and  coordinates  for 
safety  zone  are  provided 
regxilatory  text  section  below, 
a  )proximately  1,500  yards 
yards  long  and  is 
centered  between 
and  Huntington  Beach 

on  Beach,  California, 
vessels  are  prohibited 
into  or  transiting  through 


this  temporary  safety  zone  during  the 
race.  By  prohibiting  persons  and  vessels 
from  entering  the  waters  near  the 
racecoiu-se,  the  risk  of  loss  of  life  and 
damage  to  property  will  be  significantly 
reduced. 

U.S.  Coast  Guard  personnel  will 
enforce  this  safety  zone.  The  Coast 
Guard  may  be  assisted  by  other  Federal, 
State,  or  local  agencies,  which  during 
this  event  may  include  the  Coast  Guard 
Auxiliary,  Huntington  Beach  Lifeguards, 
and  Huntington  Beach  Police. 

Section  165.23  of  Title  33,  Code  of 
Federal  Regulations,  prohibits  any 
unauthorized  person  or  vessel  from 
entering  or  remaining  in  a  safety  zone. 
Vessels  or  persons  violating  this  section 
will  be  subject  to  the  penalties  set  forth 
in  33  U.S.C.  1232.  Pursuant  to  33  U.S.C. 
1232,  any  violation  of  the  safety  zone 
described  herein,  will  be  punishable  by 
civil  penalties  (not  to  exceed  $27,500 
per  violation,  where  each  day  of  a 
continuing  violation  is  a  separate 
violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000),  and  in  rem 
liability  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  weapon,  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injury 
to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  imprisonment  up 
to  12  years. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Due  to  the  limited  scope  of  the  safety 
zone,  the  fact  that  vessel  traffic  can  pass 
safely  around  the  zone,  and  the  short 
duration  of  the  zone,  the  Coast  Guard 
expects  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 


owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  will  possibly  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
the  affected  area.  The  impact  to  these 
entities  would  not,  however,  be 
significant  since  this  zone  will 
encompass  only  a  small  portion  of  the 
waterway  for  a  limited  period  of  time 
and  vessels  can  safely  navigate  around 
the  safety  zone. 

For  these  reasons  and  the  reasons 
stated  in  the  Regulatory  Evaluation 
section  above,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  your  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
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determined  that  it  does  not  have 
implications  for  federalism.  , 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply,     , 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 


of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321^3701).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  imder  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  safety  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  find  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
1.05-l(g).  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  a  new  §  165.T1 1-073  to  read  as 
follows: 

§  165.T11-0T3    Safety  Zone;  Offshore  Gran 
Prix,  Huntington  Beach,  CA. 

(a)  Location.  The  following  described 
area  constitutes  a  temporary  safety  zone: 
All  waters  of  the  Pacific  Ocean  near 
Huntington  Beach,  California,  ftx)m 
surface  to  bottom,  encompassed  by  lines 
connecting  points  beginning  at  latitude 
33°43'  36"  N,  longitude  118(05'0"  W; 
then  to  33°43'16"  N,  118°05'39''  W;  then 
to  33°39'54''  N,  118°02'15"  W;  then  to 
33°40'31"  N,  118°01'39"  W;  and  then 
returning  to  the  point  of  origin.  (Datum: 
NAD  1983). 

(b)  Effective  period.  This  section  is 
effective  from  12  noon  to  3  p.m.  (PDT) 
on  August  17,  2003. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 


this  part,  entry  into,  transit  through,  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Los 
Angeles-Long  Beach,  or  his  or  her 
designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  safety  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(800)  221-8724  or  the  Patrol 
Commander  on  VHF-FM  channel  16 
(156.8  MHz).  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  herdesignated 
representative. 

Dated:  July  14,  2003. 
lohn  M.  Holmes, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach.  California. 
|FR  Doc.  03-18762  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  263 
RIN  1810-AA93 

Indian  Education  Discretionary  Grant 
Programs 

AGENCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  discretionary 
grant  programs  administered  under  Title 
VII  of  the  Elementary  and  Secondary 
Education  Act  (ESEA)  of  1965,  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001,  Public  Law  No.  107-110. 
The  programs  governed  by  this  title 
include  grants  for  the  Professional 
Development  program  and  the 
Demonstration  Grants  for  Indian 
Children  program.  These  regulations 
identify  specific  application  and 
program  requirements  that  must  be  set 
forth  in  order  for  applications  to  be 
considered  for  funding,  and  the 
requirements  for  the  payback  provisions 
that  apply  to  the  Professional 
Development  program.  These 
regulations  will  govern  the  grant 
application  process  for  new  awards 
under  both  programs  for  fiscal  year  2003 
and  thereafter,  including  the  payback 
provisions  for  the  Professional 
Development  program. 
EFFECTIVE  DATE:  These  regulations  are 
effective  July  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathie  Martin.  Telephone:  (202)  260- 
1683  or  via  Internet: 
cathie.martin@ed.gov. 
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SUPPLEMENTJ^RY  INFORMATION: 

Background 

On  Januarys  8,  2002,  the 
Demonstrati  an  Grants  for  Indian 
Children  pre  gram  and  Professional 
Developmer  t  program  were  revised  and 
sections  7121  and  7122  of 
Fbart  A  of  title  VII  of  the 
i  nd  Secondary  Education 
ESEA),  as  amended  by 
Public  Law  :  07-110,  the  No  Child  Left 
Behind  Act  |f  2001.  On  July  22,  2002, 
published  in  the  Federal 
■  t'R  47695)  a  final  rule  with 
request  for  omment  on  these  programs. 
No  commenis  were  received,  and  no 
substantive  (  hanges  are  made  to  these 
regulations. 

These  regi  lations  incorporate  the 
specific  prog  ram  requirements  for  both 
programs.  Tl  ey  also  include  the 
Secretary's  a  jplication  requirements  for 
the  Professia  nal  Development  program 
(  met  in  order  for 
!  to  be  considered  for 
funding,  and  the  requirements 
concerning  t  »e  payback  provisions 

that  program.  The 
Secretary  is  required,  under  Section 
7122(h)  of  th ;  ESEA,  to  estabUsh 
regulations  g  jverning  payback  and 
reporting  pre  visions  for  the  Professional 
Development  program. 
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the  potential  costs  and 
1  quantitative  and 
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we  have  determined  that  the  benefits 
justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Section  437(d)(2)  of  the 
General  Education  Provisions  Act 
(GEPA),  however,  exempts  from  this 
rulemaking  requirement  those  rules 
where  the  Secretary  determines  it  would 
cause  extreme  hardship  to  the 
beneficiaries  of  the  program  that  would 
be  affected  by  those  rules.  The 
Secretary,  in  accordance  with  section 
437(d)(2')  of  GEPA,  has  decided  to  issue 
these  rules  without  first  publishing 
them  for  public  comment  in  order  to 
ensure  timely  and  high  quality  grant 
awards. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  small  entities  that  are  affected  by 
these  regulations  are  small  local 
educational  agencies  (LEAs)  receiving 
Federal  funds  under  this  program. 
However,  the  regulations  will  not  have 
a  significant  economic  impact  on  the 
small  LEAs  affected  because  the 
regulations  do  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1995 

The  Paperwork  Reduction  Act  of  1995 
does  not  require  you  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
We  display  the  valid  OMB  control 
number  assigned  to  the  collection  of 
information  in  these  final  regulations  at 
the  end  of  the  affected  sections  of  the 
regulations. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 


This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Assessment  of  Educational  Impact     < 

Based  on  the  response  to  the  final 
regulations  with  invitation  to  comment 
and  our  own  review,  we  have 
determined  that  these  final  regulations 
do  not  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.299  Indian  Education— Special 
Programs.) 

List  of  Subjects  in  34  CFR  Part  263 

Elementary  and  secondary  education, 
Grant  programs-education,  Indians- 
education,  Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships. 

Dated:  July  21,  2003. 
Eugene  W.  Hickok, 
Under  Secretary  of  Education. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Secretary  revises  part  263 
of  title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  263— INDIAN  EDUCATION 
DISCRETIONARY  GRANT  PROGRAMS 

Subpart  A— Professional  Development 
Program 

Sec. 

263.1  What  is  the  Professional  Development 
program? 

263.2  Who  is  eligible  to  apply  under  the 
Professional  Development  program? 

263.3  What  definitions  apply  to  the 
Professional  Development  program? 

263.4  What  training  costs  may  a 
Professional  Development  program 
include? 
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263.5  What  priority  is  given  to  certain 
projects  and  applicants? 

263.6  How  does  the  Secretary  evaluate 
applications  for  the  Professional 
Development  program? 

263.7  What  are  the  requirements  for  a  leave 
of  absence? 

263.8  What  are  the  payback  requirements? 

263.9  When  does  payback  begin? 

263.10  What  are  the  payback  reporting 
requirements? 

Subpart  B — Demonstration  Grants  for 
Indian  Children  Program 

263.20  What  definitions  apply  to  the 
DemonstratiorrGrants  for  Indian 
Children  program? 

263.21  What  priority  is  given  to  certain 
projects  and  applicants? 

Authority:  20  U.S.C.  7441  and  7442,  unless 
otherwise  noted. 

Subpart  A — Professional  Development 
Program 

§  263. 1    What  is  the  Professional  - 
Development  program? 

(a)  The  Professional  Development 
program  provides  grants  to  eligible 
entities  to — 

(1)  Increase  the  number  of  qualified 
Indian  individuals  in  professions  that 
ser\'e  Indian  people; 

(2)  Provide  training  to  qualified 
Indian  individuals  to  become  teachers, 
adminisfrators,  teacher  aides,  social 
workers,  and  ancillar}'  educational 
personnel;  and 

(3)  Improve  the  skills  of  qualified 
Indian  individuals  who  serve  in  the 
education  field. 

(b)  The  Professional  Development 
program  requires  individuals  who 
receive  training  to — 

(1)  Perform  work  related  to  the 
training  received  under  the  program  and 
that  benefits  Indian  people,  or  to  repay 
all  or  a  prorated  part  of  the  assistance 
received  under  the  program;  and 

(2)  Report  to  the  Secretary  on  the 
individual's  compliance  with  the  work 
requirement. 

(Authority:  20  U.S.C.  7442) 

§  263.2    Who  Is  eligible  to  apply  under  the 
Professional  Development  program? 

(a)  In  order  to  be  eligible  for  either 
pre-service  or  in-serVice  training 
programs,  an  applicant  must  be  an 
eligible  entity  which  means — 

n)  An  institution  of  higher  education, 
including  an  Indian  institution  of  higher 
education; 

(2)  A  State  educational  agency  in 
consortium  with  an  institution  of  higher 
education; 

(3)  A  local  educational  agency  in 
consortium  with  an  institution  of  higher 
education: 

(4)  An  Indian  tribe  or  Indian 
organization  in  consortium  with  an 
institution  of  higher  education;  or 


(5)  A  Bureau  of  Indian  Affairs 
(Bureau)-funded  school. 

(b)  Bureau-funded  schools  are  eligible 
applicants  for — 

(1)  An  in-service  fraining  program; 
and 

(2)  A  pre-service  training  program 
when  the  Bureau-funded  school  applies 
in  consortiiun  with  an  institution  of 
higher  education  that  is  accredited  to 
provide  the  coursework  and  level  of 
degree  required  by  the  project. 

(c)  Eligioility  of  an  applicant  requiring 
a  consortiiun  with  any  institution  of 
higher  education,  including  Indian 
institutions  of  higher  education, 
requires  that  the  institution  of  higher 
education  be  accredited  to  provide  the 
coursework  and  level  of  degree  required 
by  the  project. 

(Authority:  20  U.S.C.  7442) 

§  263.3    What  definitions  apply  to  the 
Professional  Development  program? 

The  following  definitions  apply  to  the 
Professional  Development  program: 

Bureau-funded  school  means  a 
Bureau  school,  a  contract  or  grant 
school,  or  a  school  for  which  assistance 
is  provided  under  the  Tribally 
Controlled  Schools  Act  of  1988. 

Department  means  the  U.S. 
Department  of  Education. 

Dependent  allowance  means  costs  for 
the  care  of  minor  children  under  the  age 
of  18  who  reside  with  the  fraining 
participant  and  for  whom  the 
participant  has  responsibility.  The  term 
does  not  include  financial  obligations 
for  payment  of  child  support  required  of 
the  participant. 

Expenses  means  tuition  and  required 
fees;  health  insurance  required  by  the 
institution  of  higher  education;  room, 
personal  living  expenses,  and  board  at 
or  near  the  institution;  dependent 
allowance;  and  instructional  supplies. 

Full  course  load  means  the  number  of 
credit  hours  that  the  institution  requires 
of  a  full-time  student. 

Full-time  student  means  a  student 
who — 

(1)  Is  a  degree  candidate  for  a 
baccalaureate  or  graduate  degree; 

(2)  Carries  a  full  course  load;  and 

(3)  Is  not  employed  for  more  than  20 
hours  a  week. 

Good  standing  means  a  cumulative 
grade  point  average  of  at  least  2.0  on  a 
4.0  grade  point  scale  in  which  failing 
grades  are  computed  as  part  of  the 
average,  or  another  appropriate  standard 
established  by  the  institution. 

Graduate  degree  means  a  post- 
baccalaureate  degree  awarded  by  an 
institution  of  higher  education  beyond 
the  undergraduate  level. 

Indian  means  an  individual  who  is — 

(1)  A  member  of  an  Indian  tribe  or 
band,  as  membership  is  defined  by  the 


Indian  fribe  or  band,  including  any  tribe 
or  band  terminated  since  1940,  and  any 
tribe  or  band  recognized  by  the  State  in 
which  the  tribe  or  band  resides; 

(2)  A  descendant  of  a  parent  or 
grandparent  who  meets  the 
requirements  of  paragraph  (1)  of  this 
definition; 

(3)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose; 

(4)  An  Eskimo,  Aleut,  or  other  Alaska 
Native;  or 

(5)  A  member  of  an  organized  Indian 
group  that  received  a  grant  under  the 
Indian  Education  Act  of  1988  as  it  was 
in  effect  October  19,  1994. 

Indian  institution  of  higher  education 
means  an  accredited  college  or 
university  within  the  United  States 
cited  in  section  532  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994,  any  other  institution  that  qualifies 
for  funding  under  the  Tribally 
Controlled  College  or  University 
Assistance  Act  of  1978.  and  the  Navajo 
Community  College,  authorized  in  the 
Navajo  Community  College  Assistance 
Act  of  1978. 

Indian  organization  means  an 
organization  that — 

(1)  Is  legally  established — 

(i)  By  tribal  or  inter-tribal  charter  or 
in  accordance  with  State  or  fribal  law; 
and 

(ii)  With  appropriate  constitution,  by- 
laws, or  articles  of  incorporation; 

(2)  Has  as  its  primary  purpose  the 
promotion  of  the  education  of  Indians; 

(3)  Is  controlled  by  a  governing  board, 
the  majority  of  which  is  Indian; 

(4)  If  located  on  an  Indian  reservation, 
operates  with  the  sanction  or  by  charter 
of  the  governing  body  of  that 
reser\'ation; 

(5)  Is  neither  an  organization  or 
subdivision  of,  nor  under  the  direct 
confrol  of,  any  institution  of  higher 
education:  and 

(6)  Is  not  an  agency  of  State  or  local 
government. 

Induction  services  means  services 
provided  after  the  participant  completes 
his  or  her  training  program  and 
includes,  at  a  minimum,  these  activities: 

(1)  Mentoring,  coaching,  and 
consultation  services  for  the  participant 
to  improve  performance. 

(2)  Access  to  research  materials  and 
information  on  teaching  and  learning, 

(3)  Periodic  assessment  of,  and 
feedback  sessions  on,  the  participant's 
performance,  provided  in  coordination 
with  the  participant  s  supervisor, 

(4)  Periodic  meetings  or  seminars  for 
participants  to  enhance  collaboration, 
feedback,  and  peer  networking  and 
support. 

In-ser\-ice  training  means  professional 
activities  and  opportunities  designed  to 
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Professional  Development  program.  A 
consortium  application  of  eligible 
entities  that  meets  the  requirements  of 
34  CFR  75.127  through  75.129  of 
EDGAR  and  includes  an  Indian  tribe, 
Indian  organization  or  Indian  institution 
of  higher  education  will  be  considered 
eligible  to  receive  the  5  priority  points. 
The  consortium  agreement,  signed  by  all 
parties,  must  be  submitted  with  the 
application  in  order  to  be  considered  as 
a  consortium  application. 

(b)  The  Secretary  awards  a  total  of  5 
points  to  an  application  submitted  by  a 
consortium  of  eligible  applicants  that 
includes  a  tribal  college  or  university 
and  that  designates  that  tribal  college  or 
university  as  the  fiscal  agent  for  the 
application.  The  consortium  application 
of  eligible  entities  must  meet  the 
requirements  of  34  CFR  75.127  through 
75.129  of  EDGAR  to  be  considered 
eligible  to  receive  the  5  priority  points. 
These  competitive  preference  points  are 
in  addition  to  the  5  competitive 
preference  points  that  may  be  given 
under  paragraph  (a)  of  this  section.  The 
consortium  agreement,  signed  by  all 
parties,  must  be  submitted  with  the 
application  in  order  to  be  considered  as 
a  consortium  application. 

(c)  The  Secretary  may  give  absolute 
preference  reserving  all  or  a  portion  of 
the  funds  available  for  new  awards 
under  the  Professional  Development 
program,  to  only  those  applications  that 
meet  one  of  the  following  priorities 
selected  for  a  fiscal  year.  The  Secretary 
announces  the  absolute  priority  selected 
in  the  annual  application  notice 
published  in  the  Federal  Register. 

(1)  Pre-Service  training  for  teachers. 
This  priority  provides  support  and 
training  to  Indian  individuals  to 
complete  a  pre-service  education 
program  that  enables  these  individuals 
to  meet  the  requirements  for  full  State 
certification  or  licensure  as  a  teacher 
through — 

(i)  Training  that  leads  to  a  bachelor's 
degree  in  education  before  the  end  of 
the  award  period:  or 

(ii)  For  States  allowing  a  degree  in  a 
specific  subject  area,  training  that  leads 
to  a  bachelors  degree  in  the  subject  area 
as  long  as  the  training  meets  the 
requirements  for  full  State  teacher 
certification  or  licensure:  or 

(iii)  Training  in  a  current  or  new 
specialized  teaching  assignment  that 
requires  at  least  a  bachelor's  degree  and 
in  which  a  documented  teacher  shortage 
exists;  and 

(iv)  One-year  induction  services  after 
graduation,  certification,  or  licensure, 
provided  during  the  award  period  to 
graduates  of  the  pre-service  program 
while  they  are  completing  their  first 


year  of  work  in  schools  with  significant 
Indian  student  populations. 

Note  to  paragraph  (c)(1):  In  working  with 
various  institutions  of  higher  education  and 
State  certification/licensure  requirements,  we 
found  that  States  requiring  a  degree  in  a 
specific  subject  area  (e.g.,  specialty  areas  or 
teaching  at  the  secondary  level)  generally 
require  a  Master's  degree  or  fifth-year 
requirement  before  an  individual  can  be 
certified  or  licensed  as  a  teacher.  These 
students  would  be  eligible  to  participate  as 
long  as  their  training  meets  the  requirements 
for  full  State  certification  or  licensure  as  a 
teacher. 

(2)  Pre-service  administrator  training. 
This  priority  provides — 

(i)  Support  and  training  to  Indian 
individuals  to  complete  a  master's 
degree  in  education  administration  that 
is  provided  before  the  end  of  the  award 
period  and  that  allows  participants  to 
meet  the  requirements  for  State 
certification  or  licensure  as  an 
education  administrator;  and 

(ii)  One  year  of  induction  services, 
during  the  award  period,  to  participants 
after  graduation,  certification,  or 
licensure,  while  they  are  completing 
their  first  year  of  work  as  administrators 
in  schools  with  significant  Indian 
student  populations. 

(Authority:  20  U.S.C.  7442  and  7473) 

§  263.6    How  does  the  Secretary  evaluate 
applications  for  the  Professional 
Development  program? 

The  following  criteria,  with  the  total 
number  of  points  available  in 
parenthesis,  are  used  to  evaluate  an 
application  for  a  new  award: 

(a)  Need  for  project  (5)  points.  In 
determining  the  need  for  the  proposed 
project,  the  Secretary  considers  the 
following: 

(1)  The  extent  to  which  the  proposed 
project  will  prepare  personnel  in 
specific  fields  in  which  shortages  have 
been  demonstrated;  and 

(2)  The  extent  to  which  specific  gaps 
or  weaknesses  in  local  capacity  to 
provide,  improve,  or  expand  services 
that  address  the  needs  of  the  community 
or  region  have  been  identified  and  will 
be  addressed  by  the  proposed  project, 
including  the  nature  and  magnitude  of 
those  gaps  or  weaknesses. 

(b)  Significance  (10)  points.  In 
determining  the  significance  of  the 
proposed  project,  the  Secretary' 
considers  the  following: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increase  effective 
strategies  for  teaching  and  student 
achievement; 

(2)  The  likelihood  that  the  proposed 
project  will  build  local  capacity  to 
provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population;  and 
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(3)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement. 

(c)  Quality  of  the  project  design  (15) 
points.  The  Secretary  considers  the 
following  factors  in  determining  the 
quality  of  the  design  of  the  proposed 
project: 

(1)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable; 

(2)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  scientifically-based 
research  and  effective  practices  on  how 
to  improve  teaching  and  learning  to 
support  student  proficiency  in  meeting 
rigorous  academic  standards; 

(3)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
of  participant  performance  are  integral 
to  the  design  of  the  proposed  project; 
and 

(4)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  educational 
services  to  the  population  of  students  to 
be  served  by  the  participants. 

(d)  Quality  of  project  services  (15) 
points.  The  Secretary  considers  the 
following  factors: 

(1)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  of 
scientifically-based  research  and 
effective  practice; 

(2)  The  extent  to  which  the  training  or 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards; 
and 

(3)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
involve  the  collaboration  of  appropriate 
partners  for  maximizing  the 
effectiveness  of  the  training  and  project 
services  provided. 

(e)  Quality  of  project  personnel  (15) 
points.  The  Secretary  considers  the 
following  factors  when  determining  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project: 

(1)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director; 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel;  and 

(3)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(f)  Adequacy  of  resources  (1 0)  points. 
In  determining  the  adequacy  of  support 


for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(1)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project; 

(2)  The  extent  to  wmch  the  costs  are 
reasonable  in  relation  to  the  design  of 
the  program,  program  objectives, 
number  of  persons  to  be  served,  and  the 
anticipated  results  and  benefits;  and 

(3)  'The  potential  for  the  incorporation 
of  project  purposes,  activities,  or 
benefits  into  the  ongoing  program  of  the 
agency  or  organization  at  the  end  of 
Federal  funding. 

(g)  Quality  of  the  management  plan 
(15)  points.  In  determining  the  quality  of 
the  management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(1)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  performance  of 
program  participants  in  meeting  the 
needs  of  the  population  they  are  to 
serve; 

(2)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  during  the  award 
period,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks;  and 

(3)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(h)  Quality  of  the  project  evaluation 
(15)  points.  In  determining  the  quality  of 
the  evaluation,  the  Secretary  considers 
the  following  factors: 

(1)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  context  within  which 
the  project  operates  and  the 
effectiveness  of  project  implementation 
strategies; 

(2)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  on  participants  and  permit 
periodic  assessment  of  progress  toward 
achieving  the  intended  outcomes;  and 

(3)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  output  measures  that  are 
directly  related  to  the  intended 
outcomes  of  the  project  and  will 
produce  both  quantitative  and 
qualitative  data  to  the  extent  possible. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0580) 

(Authority:  20  U.S.C.  7442) 

§  263.7    What  are  the  requirements  for  a 
leave  of  absence? 

(a)  A  participant  shall  submit  a 
written  request  for  a  leave  of  absence  to 


the  project  director  not  less  than  30  days 
prior  to  withdrawal  or  completion  of  a 
grading  period,  unless  an  emergency 
situation  has  occurred  and  the  project 
director. chooses  to  waive  the  prior 
notification  requirement. 

(b)  The  project  director  may  approve 
a  leave  of  absence,  for  a  period  not 
longer  than  one  academic  year, 
provided  a  training  participant  has 
successfully  completed  at  least  one 
academic  year. 

(c)  The  project  director  permits  a 
leave  of  absence  only  if  tne  institution 
of  higher  education  certifies  that  the 
training  participant  is  eligible  to  resume 
his  or  her  course  of  study  at  the  end  of 
the  leave  of  absence. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0580) 

(Authority:  20  U.S.C.  7442) 

§  263.8    What  are  the  paytMck 
requirements? 

(a)  Individuals  receiving  assistance 
under  the  Professional  Development 
program  are  required  to — 

(1)  Sign  an  agreement,  at  the  time  of 
selection  for  training,  to  meet  the 
provisions  of  the  payback  requirement; 
and 

(2)  Perform  work  related  to  the 
training  received  and  that  benefits 
Indian  people;  or 

(3)  Repay  all  or  a  prorated  part  of  the 
assistance  received. 

(b)  The  period  of  time  required  for  a 
work-related  payback  is  equivalent  to 
the  total  period  of  time  for  which 
training  was  actually  received  under  the 
Professional  Development  program. 

(c)  The  cash  payback  required  shall  be 
equivalent  to  the  total  amount  of  funds 
received  and  expended  for  training 
received  under  these  programs  and  may 
be  prorated  based  on  any  approved 
work-related  service  the  participant 
performs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0580) 

(Authority:  20  U.S.C.  7442) 

§  263.9    When  does  payback  begin? 

(a)  For  all  participants  who  complete 
their  training  under  the  Professional 
Development  program,  payback  shall 
begin  within  six  months  from  the  date 
of  completion  of  the  training. 

(b)  For  participants  who  do  not 
complete  their  training  under  the 
Professional  Development  program; 
payback  shall  begin  within  six  months 
from  the  date  the  fellow  leaves  the 
Professional  Development  program, 
unless  he  or  she  continues  as  a  full-time 
student  without  interruption,  in  a 
program  leading  to  a  degree  in  an  - 
accredited  institution  of  higher 
education. 
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(1)  If  the  participant  leaves  the 
Professional  Development  program,  but 
plans  to  con  :inue  his  or  her  education 
as  a  full-timi  f  student,  the  Secretary  may 
defer  the  pa]  'back  requirement  until  the 
participant  lias  completed  his  or  her 
educational  Drogram.  Written  requests 
for  defermer  t  shall  be  submitted  to  the 
Secretary  within  30  days  of  leaving  the 
Professional  Development  program  and 
shall  provido  the  following 
information-  - 

(i)  The  nai  le  of  the  accredited 
institution  tl  e  student  will  be  attending; 

(ii)  A  copy  of  the  letter  of  admission 
from  the  institution; 
(iii)  The  ddgree  being  sought;  and 
(iv)  The  projected  date  of  completion. 
(2)  After  approval  by  the  Secretary  for 
deferment  of  the  payback  provision  on 
the  basis  of  continuing  as  a  full-time 
student,  forn  er  participants  are  required 
to  submit  to  I  he  Secretary  a  status  report 
from  an  acad  jmic  advisor  or  other 
authorized  n  presentative  of  the 
institution  of  higher  education,  showing 
verification  cf  enrollment  and  status, 
after  every  gr  iding  period. 

(Approved  by  he  Office  of  Management  and 
Budget  under  (  ontrol  number  1810-0580) 

(Authority:  20  J.S.C.  7442) 

§  263.10    Wha  t  are  the  payback  reporting 
requirements'? 

(a)  Notice  cf  intent.  Participants  shall 
submit  to  the  Secretary,  within  30  days 
of  completioi  of  their  training  program, 
a  written  noti  ce  of  intent  to  complete  a 
1  3r  cash  payback,  or  to 
I  degree  program  as  a  full- 


Secretciry  sha 
payback  plan 


work-related 
continue  in  a 
time  student. 

(b)  Work-re  hted  payback.  If  the 
participant  pioposes  a  work-related 
payback,  the  '  vritten  notice  of  intent 
shall  include  information  explaining 
how  the  work  -related  service  is  related 
to  the  traininj  received  and  how  it 
benefits  India  n  people. 

(1)  For  wor  ^-related  service,  the 

a  1  review  each  participant's 
I  to  determine  if  the  work- 


related  servio !  is  related  to  the  training 
received  and  I  hat  it  benefits  Indian 
people.  The  Sscretary  approves  the 
payback  plan  if  a  determination  is  made 
that  the  work- related  service  to  be 


performed  is  i  elated  to  the  training 
received  and  benefits  Indian  people, 
meets  all  applicable  statutory  and 
regulatory  requirements,  and  is 
otherwise  appropriate. 

(2)  The  pay  lack  plan  for  work-related 
service  shall  i  lentify  where,  when,  the 
type  of  service ,  and  for  whom  the  work 
will  be  perforiaed. 

(3)  A  participant  shall  notify  the 
Secretary  in  w  riting  of  any  change  in  the 
work-related  s  ervice  being  performed 
within  30  day  ;  of  such  change. 


(4)  For  work-related  payback, 
individuals  shall  submit  a  status  report 
every  six  months  beginning  from  the 
date  the  work-related  service  is  to  begin. 
The  reports  shall  include  a  certification 
from  the  participant's  employer  that  the 
service(s)  have  been  performed  without 
interruption. 

(5)  For  participants  that  initiate,  but 
cannot  complete,  a  work-related 
payback,  the  payback  reverts  to  a  cash 
payback  that  is  prorated  based  upon  the 
amount  of  time  the  work-related 
payback  has  been  completed. 

(c)  Cash  payback.  If  a  cash  payback  is 
to  be  made,  the  Department  will  contact 
the  participant  to  establish  an 
appropriate  schedule  for  payments. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0580) 

(Authority:  20  U.S.C.  7442) 

Subpart  B — Demonstration  Grants  for 
Indian  Children  Program 

§  263.20    What  definitions  apply  to  the 
Demonstration  Grants  tor  Indian  Children 
program? 

The  following  definitions  apply  to  the 
Demonstration  Grants  for  Indian 
Children  program; 

Federally  supported  elementary  or 
secondary  school  for  Indian  students 
means  an  elementary  or  secondary 
school  that  is  operated  or  funded, 
through  a  contract  or  grant,  by  the 
Bureau  of  Indian  Affairs. 

Indian  means  an  individual  who  is — 

(1)  A  member  of  an  Indian  tribe  or 
band,  as  membership  is  defined  by  the 
Indian  tribe  or  band,  including  any  tribe 
or  band  terminated  since  1940,  and  any 
tribe  or  band  recognized  by  the  State  in 
which  the  tribe  or  band  resides; 

(2)  A  descendant  of  a  parent  or 
grandparent  who  meets  the 
requirements  described  in  paragraph  (1) 
of  this  definition; 

(3)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose; 

(4)  An  Eskimo,  Aleut,  or  other  Alaska 
Native;  or 

(5)  A  member  of  an  organized  Indian 
group  that  received  a  grant  under  the 
Indian  Education  Act  of  1988  as  it  was 
in  effect  October  19,  1994. 

Indian  institution  of  higher  education 
means  an  accredited  college  or 
university  within  the  United  States 
cited  in  section  532  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994,  any  other  institution  that  qualifies 
for  funding  under  the  Tribally 
Controlled  College  or  University 
Assistance  Act  of  1978,  and  the  Navajo 
Community  College,  authorized  in  the 
Navajo  Community  College  Assistance 
Act  of  1978. 


Indian  organization  means  an 
organization  that: 

(1)  Is  legally  established: 

(i)  By  tribal  or  inter-tribal  charter  or 
in  accordance  with  State  or  tribal  law; 
and 

(ii)  With  appropriate  constitution,  by- 
laws, or  articles  of  incorporation; 

(2)  Has  as  its  primary  purpose  the 
promotion  of  the  education  of  Indians; 

(3)  Is  controlled  by  a  governing  board, 
the  majority  of  which  is  Indian; 

(4)  If  located  on  an  Indian  reservation, 
operates  with  the  sanction  or  by  charter 
of  the  governing  body  of  that 
reservation; 

(5)  Is  neither  an  organization  or 
subdivision  of,  nor  under  the  direct 
control  of,  any  institution  of  higher 
education;  and 

(6)  Is  not  an  agency  of  State  or  local 
government. 

Professional  development  activities 
means  in-service  training  offered  to 
enhance  the  skills  and  abilities  of 
individuals  that  may  be  part  of,  but  not 
exclusively,  the  activities  provided  in  a 
Demonstration  Grants  for  Indian 
Children  program. 

(Authority:  20  U.S.C.  7441) 

§  263.21     What  priority  is  given  to  certain 
projects  and  applicants? 

(a)  The  Secretary  awards  a  total  of  5 
competitive  preference  priority  points  to 
an  application  that  presents  a  plan  for 
combining  two  or  more  of  the  activities 
described  in  section  7121(c)  of  the  Act 
over  a  period  of  more  than  one  year. 

(b)  The  Secretary  awards  a  total  of  5 
competitive  preference  priority  points  to 
an  application  submitted  by  an  Indian 
tribe,  Indian  organization,  or  Indian 
institution  of  higher  education  that  is 
eligible  to  participate  in  the 
Demonstration  Grants  for  Indian 
Children  program.  A  consortium  of 
eligible  entities  that  meets  the 
requirements  of  34  CFR  75.127  through 
75.129  of  EDGAR  and  includes  an 
Indian  tribe,  Indian  organization,  or 
Indian  institution  of  higher  education 
will  be  considered  eligible  to  receive  the 
five  (5)  priority  points.  The  consortium 
agreement,  signed  by  all  parties,  must  be 
submitted  with  the  application  in  order 
to  be  considered  as  a  consortium 
application.  These  competitive 
preference  points  are  in  addition  to  the 

5  competitive  preference  points  that 
may  be  given  under  paragraph  (a)  of  this 
section. 

(c)  The  Secretary  may  give  absolute 
preference  reserving  all  or  a  portion  of 
the  funds  available  for  new  awards 
under  the  Demonstration  Grants  for 
Indian  Children  program,  to  only  those 
applications  that  meet  one  or  more  of 
the  following  priorities  selected  for  a 
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fiscal  year.  The  Secretary  announces  the 
absolute  priority  selected  in  the  annual 
application  notice  published  in  the 
Federal  Register. 

(1)  School  readiness  projects  that 
provide  age  appropriate  educational 
programs  and  language  skills  to  three- 
and  four-year-old  Indian  students  to 
prepare  them  for  successful  entry  into 
school  at  the  kindergarten  school  level. 

(2)  Early  childhood  and  kindergarten 
programs,  including  family-based 
preschool  programs,  emphasizing 
school  readiness  and  parental  skills. 

(3)  College  preparatory  programs  for 
secondary  school  students  designed  to 
increase  competency  and  skills  in 
challenging  subject  matters,  including 
math  and  science,  to  enable  Indian 
students  to  successfully  transition  to 
postsecondary  education. 

(Authority:  20  U.S.C.  7441  and  7473) 

[FR  Doc.  03-18873  Filed  7-23-03;  8:45  ami 

BILUNG  CODE  400(M>1-P 


FEDERAL  COMfllUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  01-185;  FCC  03-15] 

Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  the  1.6/2.4  GHz  Bands 

AGENCY:  Federal  Commxmications 

Commission. 

ACnON:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  one 
citation  in  the  rule  changes  published  in 
the  Federal  Register  of  Jime  5,  2003, 
regarding  Flexibility  for  Deliver}'  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  the  1.6/2.4  GHz  Bands. 
DATES:  Effective  on  July  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Breck  Blalock  or  James  Ball.  Policy 
Division,  International  Bureau,  (202) 
418-1460. 

SUPPLEMENTARY  INFORMATION:  On  Jiuie  5. 
2003,  the  Federal  Register  published  a 
summary  of  the  final  rule  in  the  above 
captioned  proceeding.  As  published,  the 
final  rule  contains  errors  which  may 
prove  to  be  misleading  and  need  to  be 
clarified.  In  final  rule  FR  Doc.  03- 
14081,  beginning  on  page  33649  in  the 
issue  of  June  5,  2003,  make  the 
following  corrections: 

On  page  33649  in  the  2nd  column, 
remove  instruction  number  6  and  the 
text. 

Dated:  July '16,  2003. 


Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-18641  Filed  7-7.1-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  01-185;  FCC  03-15] 

Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  the  1.6/2.4  GHz  Bands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  one 
citation  in  the  rule  changes  published  in 
the  Federal  Register  of  June  5,  2003, 
regarding  Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  the  1.6/2.4  GHz  Bands. 
This  correction  cites  to  47  CFR  25.136, 
the  correct  rule  section  affected  by  the 
rule  change. 

DATES:  Effective  on  July  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Breck  Blalock  or  James  Ball,  Policy 
Division,  International  Bureau,  (202) 
418-1460. 

SUPPLEMENTARY  INFORMATION:  The  FCC 
published  a  document  in  the  Federal 
Register  of  June  5,  2003,  (68  FR  33640). 
hi  FR  Doc.  03-14081,  published  in  the 
Federal  Register  of  June  5,  2003,  (68  FR 
33640),  §25.136  was  inadvertently 
identified,  hi  Rule  FR  Doc.  03-14081 
published  on  June  5.  2003  (68  FR  33640) 
make  the  following  correction. 

On  page  33649,  in  the  second  column, 
■  6.  Section  25.136  is  amended  by 
revising  the  section  heading  and  adding 
paragraphs  (f),  (g),  and  (h)  of  this  section 
to  read  as  follows: 

§  25.1 36    Licensing  provisions  for  the  L- 
Band  mobile-satellite  service. 

***** 

(f)  Incorporation  of  ancillary 
terrestrial  component  base  station  into 
an  L-band  Mobile-Satellite  Service 
System.  Any  licensee  authorized  to 
construct  and  launch  an  L-band  mobile- 
satellite  system  may  construct  ancillary 
terrestrial  component  (ATC)  base 
stations  as  defined  in  §  25.201  at  its  own 
risk  and  subject  to  the  conditions 
specified  in  this  subpart  any  time  after 
commencing  construction  of  the  mobile- 
satellite  service  system. 

(g)  Pre-operational  testing.  An  MSS 
ATC  licensee  may,  without  further 


authority  from  the  Commission,  conduct 
equipment  tests  for  the  purpose  of 
making  such  adjustments  and 
measurements  as  may  be  necessary  to 
assure  compliance  with  the  terms  of  the 
technical  provisions  of  its  MSS  license, 
its  ATC  authorization,  the  rules  and 
regulations  in  this  part  and  the 
applicable  engineering  standards.  An 
MSS  licensee  may  not  offer  ATC  service 
to  the  public  for  compensation  during 
pre-operational  testing.  In  order  to 
operate  any  ATC  base  stations,  such  a 
licensee  must  meet  all  the  requirements 
set  forth  in  §  25.147  and  must  have  been 
granted  ATC  authority  through  a 
modification  of  its  space  station  license, 
(h)  Aircraft.  All  portable  or  hand-held 
transceiver  units  (including  transceiver 
units  installed  in  other  devices  that  are 
themselves  portable  or  hand-held) 
having  operating  capabilities  in  the 
1626.5-1660.5  MHz  and  1525-1559 
MHz  bands  shall  bear  the  following 
statement  in  a  conspicuous  location  on 
the  device:  "This  device  may  not  be 
operated  while  on  board  aircraft.  It  must 
be  turned  off  at  all  times  while  on  board 
aircraft." 
***** 

Dated:  July  16.  2003. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
[FR  Doc.  03-18642  Filed  7-23-03:  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2258;  MM  Docket  No.  02-15,  RM- 
10364] 

Radio  Broadcasting  Services; 
Glenpool  and  Okmulgee,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Shamrock  Communications, 
Inc.,  reallots  Channel  231C1  ft-om 
Okmulgee  to  Glenpool,  Oklahoma,  and 
modifies  Station  KTSO(FM)'s  license 
accordingly.  See  67  FR  5961,  February 
8.  2002.  Channel  231C1  can  be  allotted 
to  Glenpool  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  petitioner's 
presently  authorized  site.  The 
coordinates  for  Channel  231C1  at 
Glenpool  are  35-50-02  North  Latitude 
and  96-07-28  West  Longitude. 
DATES:  Effective  August  28,  2003. 
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DftJtl 

Regulations  i  >  amended  as  follows: 

PART  73— rADIO  BROADCAST 
SERVICES 

■  1.  The  auth  )rity  citation  for  part  73 
continues  to  i  ead  as  follows: 

Authority:  4!   U.S.C.  54,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  7  3.202(b),  the  Table  of  FM 
Allotments  u:  ider  Oklahoma  is  amended 
by  adding  Gl«  npool,  Channel  231C1  and 
by  removing  I  )kmulgee,  Channel  231C1. 

Federal  Commi  mications  Commission. 

John  A.  Karous  ds. 

Assistant  Chief]  Audio  Division.  Media 
Bureau 

(PR  Doc.  03-18  332  Filed  7-23-03:  8:45  am 

BILLING  CODE  671  !-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2038;  MM  Docket  No.  02-382;  RM- 
10615] 

Radio  Broadcasting  Services; 
Bridgeton,  Pennsauken,  NJ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
amendatory  language  to  a  final  rule 
published  in  the  Federal  Register  of 
July  15,  2003,  regarding  Radio 
Broadcasting  Services  in  Bridgeton  and 
Pennsauken,  New  Jersey.  The 
amendatory  language  stated  the  wrong 
channel  number  for  the  conunimity  of 
Bridgeton.  This  document  corrects  the 
channel  nimiber  for  the  commimity  of 
Bridgeton. 

DATES:  Effective  August  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Biu-eau, 
(202) 418-2180. 

Correction 

■  In  final  rule  FR  Doc.  03-1 7832, 
published  July  15,  2003  (68  FR  41724), 
mcike  the  following  correction. 

■  On  page  41724,  in  the  third  column  of 
§  73.202(b),  correct  the  amendatory 
language  to  read  as  follows: 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Jersey,  is 
amended  by  removing  Bridgeton, 
Channel  299B  and  by  adding 
Permsauken,  Channel  300A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  hdedia 
Bureau. 

[FR  Doc.  03-18835  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  8»-1199;  MM  Docket  No.  88-185;  RM- 
6288,  RM-6499,  RM-6747] 

Radio  Broadcasting  Services; 
Montgomery,  WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  editorially 
amends  47  CFR  73.202(b),  the  Table  of 
FM  Allotments  for  the  conununity  of 
Montgomery,  West  Virginia,  which  was 


published  in  the  Federal  Register  of 
Tuesday,  October  10,  1989,  (54  FR 
41446).  The  Federal  Communications 
Commission  published  in  the  Federal 
Register,  of  October  10,  1989,  a 
document  which  added  Channel  227A 
to  Montgomery,  West  Virginia.  See  54 
FR  41446.  This  document  amends  47 
CFR  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  by 
adding  Montgomery,  Channel  22 7A. 

DATES:  Effective  on  July  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Communications 
Commission  published  a  document  in 
the  Federal  Register  of  October  10, 
1989,  (54  FR  41446),  which  amended 
Section  73.202(b),  the  FM  Table  of 
Allotments  under  West  Virginia  by 
adding  Montgomery,  Chaimel  22 7A;  by 
adding  Channel  233B1  and  removing 
Channel  233 A  at  Dunbar;  by  removing 
Mount  Gay-Shamrock,  Channel  234A; 
and  under  Kentucky,  by  adding  Channel 
234C3  at  Paintsville. 

Need  for  Correction 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  no  longer  contains 
under  Section  73.202(b),  the  FM  Table 
of  Allotments  imder  West  Virginia 
Channel  227A  at  Montgomery,  therefore 
this  community  and  channel  needs  to  be 
added  to  the  Code  of  Federal 
Regulations. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Accordingly,  47  CFR  part  73  is 
amended  as  follovvs: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  of  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  54,  303,  334  and  336. 
§  73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Montgomery, 
Channel  22 7A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-18836  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
BIN  101&-AF43 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Remove  the 
Douglas  County  Distinct  Population 
Segment  of  Columbian  Whrte-Tailed 
Deer  From  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  In  this  action,  we,  the  U.S. 
Fish  and  Wildlife  Service,  establish  two 
distinct  population  segments  (DPS)  of 
the  Columbian  white-tailed  deer 
(Odocoileus  virginianus  leucurus):  the 
Douglas  County  DPS  and  the  Columbia 
River  DPS;  and  remove  the  Douglas 
Coimty  DPS  from  the  List  of  Threatened 
and  Endangered  Wildlife.  We  have  also 
determined  that  the  Douglas  County, 
Oregon,  DPS  is  no  longer  an  endangered 
or  threatened  species  pursuant  to  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.),  based  on  the  best  available 
data  indicating  that  the  Douglas  County 
DPS  has  recovered.  This  DPS  has 
increased  from  about  2,500  animals,  in 
1983,  to  over  6,000  today.  The  range  of 
the  population  has  also  increased.  This 
robust  population  growth,  coupled  with 
habitat  acquired  and  protected  for  the 
population,  has  brought  the  Douglas 
County  DPS  to  the  point  where  a  chjinge 
in  status  is  appropriate.  This  recovery 
has  primarily  been  the  result  of  habitat 
acquisition  and  management  for  the 
deer,  hunting  restrictions,  and  the 
application  of  local  ordinances  designed 
to  protect  the  Douglas  County  DPS. 

The  delisting  of  the  Douglas  County 
DPS  will  not  change  the  endangered 
status  of  the  Columbia  River  DPS.  It 
remains  fully  protected  by  the  Act. 


DATES:  This  rule  is  effective  July  24, 
2003. 

ADDRESSES:  The  administrative  file  for 
this  rule  is  available  for  inspection,  by. 
appointment,  during  normal  business 
hours  at  the  Oregon  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
2600  SE.  98th  Ave.,  Suite  100,  Portland, 
Oregon  97266. 

FOR  FURTHER  INFORMATION  CONTACT:  Cat 
Brown,  Wildlife  Biologist  at  the  Oregon 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section)  (telephone  503/231-6179; 
facsimile  503/231-6195). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Colxunbian  white-tailed  deer  is 
the  westernmost  representative  of  30 
subspecies  of  white-tailed  deer  in  North 
and  Central  America  (Halls  1978;  Baker 
1984).  It  resembles  other  white-tailed 
deer  subspecies,  remging  in  size  from  39 
to  45  kilograms  (kg)  (85  to  100  pounds 
(lb))  for  females  and  52  to  68  kg  (115  to 
150  lb)  for  males  (Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  1995). 
Generally  a  red-brown  color  in  sununer, 
and  gray  in  winter,  the  subspecies  has 
distinct  white  rings  around  the  eyes  and 
a  white  ring  just  behind  the  nose 
(ODFW  1995).  Its  tail  is  relatively  long, 
brown  on  top  with  a  white  fringe,  and 
white  below  (Verts  and  Carraway  1998). 
The  subspecies  was  formerly  distributed 
throughout  the  bottomlands  and  prairie 
woodlands  of  the  lower  Columbia, 
Willamette,  and  Umpqua  River  basins  in 
Oregon  and  southern  Washington 
(Bailey  1936;  Verts  and  Carraway  1998). 
Early  accounts  suggested  this  deer  was 
locally  common,  particularly  in  riparian 
areas  along  major  rivers  (Gavin  1978). 
The  decline  in  Coliunbian  white-tailed 
deer  numbers  was  rapid  with  the  arrival 
and  settlement  of  pioneers  in  the  fertile 
river  valleys  (Gavin  1978).  Conversion 
of  brushy  riparian  land  to  agriculture, 
urbanization,  uncontrolled  sport  and 
commercial  hunting,  and  perhaps  other 


factors  apparently  caused  the 
extirpation  of  this  deer  over  most  of  its 
range  by  the  early  1900s  (Gavin  1978). 
By  1940,  a  population  of  500  to  700 
animals  along  the  lower  Columbia  River 
in  Oregon  and  Washington,  and  a 
disjunct  population  of  200  to  300  in 
Douglas  Coimty,  Oregon,  survived       ^ 
(Crews  1939;  Gavin  1984;  Verts  and 
Carraway  1998).  These  two  remnant 
populations  remain  geographically 
separated  by  about  320  kilometers  (km) 
(200  miles  (mi)),  much  of  which  is 
unsuitable  or  discontinuous  habitat. 

Columbian  white-tailed  deer  in 
Douglas  County  are  most  often 
associated  with  riparian  habitats,  but 
studies  have  shown  that  the  deer  uses 
a  variety  of  lower  elevation  habitat 
types.  Radio-tagged  deer  in  a  recent 
study  selected  riparian  habitats  more 
frequently  than  any  other  habitat  type, 
but  were  also  found  using  all  the  other 
habitat  types  in  the  study  area  [i.e., 
grassland,  grass  shrub,  oak  savannah, 
oak-hardwood  woodland,  oak-hardwood 
savannah  shrub,  oak-hardwood  conifer, 
conifer,  and  urban/suburban  yards) 
(Ricca  1999).  This  study  found  that  the 
areas  of  concentrated  use  within  a  deer's 
home  range  were  generally  located 
within  200  meters  (m)  (650  feet  (ft))  of 
streams  (Ricca  1999),  which  confirms 
earlier  work  (Smith  1981)  suggesting 
that  habitat  type  is  less  important  than 
distance  to  a  stream.  Open  areas 
(grasslands  and  oak  savanna)  are  used 
for  feeding  between  dusk  and  dawn 
(Ricca  1999).  The  diet  of  Columbian 
white-tailed  deer  consists  of  forbs 
(broad-leaved  herbaceous  plants), 
shrubs,  grasses,  and  a  variety  of  other 
foods  such  as  lichens,  mosses,  ferns, 
seeds,  and  nuts  (Lowell  Whitney, 
Oregon  State  University,  pers.  comm. 
2001). 

Population  estimates  for  the  Douglas 
County  DPS  have  demonstrated  a  fairly 
steady  upward  trend  since  management 
for  the  population  began  (see  Table  1). 


TABLE  1  .—Revised  Annual  Trend  Counts  (Based  on  Spring  Censuses)  and  Population  Estimates  (Based  on 
Linear  Regression)  With  Confidence  Intervals  (Lower  and  Upper  Population  Estimates)  for  the  Doug- 
las County  DPS  of  Columbian  White-Tailed  Deer,  1975-2002  (Lindsay  Ball,  ODFW,  in  litt.  2002). 
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Annual  Trend  Counts  (Based  on  Spring  Censuses)  and  Population  Estimates  (Based  on 
Regression)  With  Confidence  Intervals  (Lower  and  Upper  Population  Estimates)  for  the  Doug- 
"—  DPS  OF  Columbian  White-Tailed  Deer,  1975-2002  (Undsay  Ball,  ODFW,  in  litt  2002)— Con- 
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and  the  population  may  be  at  or  near 
carrying  capacity  in  portions  of  its  range 
within  Douglas  County  (Ricca  1999). 
The  State  of  Oregon  has  had  a  long 
history  of  research  and  active 
management  of  the  Douglas  County  DPS 
of  Columbian  white-tailed  deer.  In  1927, 
the  Oregon  State  Legislature  established 
a  White-tailed  Deer  Refuge  in  Douglas 
County.  Early  studies  estimated  a 
population  of  200  to  300  Columbian 
white-tailed  deer  on  the  refuge,  and  an 
approximately  equal  number  of 
Columbian  black-tailed  deer 
(Odocoileus  hemionus  columbiana) 
(Crews  1939).  The  State  of  Oregon 
(ODFW  1995)  subsequently  considered 
white-tailed  deer  in  Douglas  County  to 
be  black-tailed  deer  or  a  hybrid  between 
the  black-tailed  deer  and  the  Columbian 
white-tailed  deer;  the  refuge  was 
dissolved  in  1952,  and  regulated 
hunting  resumed  (Gavin  1984).  In  1978, 
Oregon  recognized  the  white-tailed  deer 
population  in  Douglas  County  as  the 
Columbian  white-tailed  deer,  and 
prohibited  hunting  of  white-tailed  deer 
in  that  Coiuity  (Service  1983). 

Since  1978,  the  ODFW  has  conducted 
spring  and  fall  surveys  to  estimate 
population  size,  recruitment,  and  sex 
ratios  (ODFW,  in  litt.  2001).  Standard 
routes  for  spotlight  surveys  have  been 
established  along  76.4  kin  (47.5  mi)  of 
road  within  the  known  range  of  the 
population  (ODFW,  in  litt.  2001).  The 
fall  deer  census  counts  both  Columbian 
white-tailed  deer  and  Columbian  black- 


tailed  deer  tliroughout  Douglas  County, 
from  November  15  through  December  15 
in  most  years,  on  nights  with  suitable 
survey  conditions.  All  deer  observed  are 
classified  by  species,  sex,  and  age  (i.e., 
fawns,  does,  or  bucks  by  antler  class). 
This  allows  an  estimate  of  fawn 
production  going  into  winter  (favras  per 
100  adults),  and  in  the  case  of  black- 
tailed  deer,  the  post  hunting  season 
buck  survival  (bucks  per  100  does) 
(Steve  Denney,  ODFW,  in  litt.  2001). 

The  spring  census  is  similar  to  the  fall 
count.  On  warm,  wet  nights  in  March, 
the  ODFW  conducts  a  spotlight  count 
along  the  standard  road  routes, 
recording  both  white-tailed  and  black- 
tailed  deer.  All  deer  observed  are 
recorded  and  classified  as  either  adults 
or  fawns;  this  provides  an  estimate  of 
overwinter  fawn  smvival  (fawns  per  100 
does)  and  population  trend  (expressed 
as  deer  per  mile)  (S.  Deimey.  ODFW,  in 
litt.  2001). 

The  State  also  implements  an  active 
research  program,  in  coordination  with 
us  and  the  Oregon  State  University,  to 
investigate  deer  habitat  use  and 
movement  of  radio-tagged  individuals 
(Ricca  1999;  ODFW  1995;  ODFW,  in  litt. 
2001).  Since  1998,  for  example,  the 
ODFW  has  been  transplanting  radio- 
tagged  Columbian  white-tailed  deer 
from  areas  of  high  deer  densities  to 
Mildred  Kanipe  Memorial  Park  in 
northwestern  Douglas  County.  The  goals 
of  the  project  have  been  to  boost 
numbers  of  deer  in  the  park,  accelerate 


range  expansion  to  the  north,  to  refine 
capture  and  transplanting  techniques, 
and  to  move  deer  from  areas  where 
damage  has  been  a  concern  (S.  Denney, 
ODFW,  in  litt.  2001). 

The  Columbian  white-tailed  deer  was 
listed  as  endangered  by  the  State  with 
the  passage  of  the  Oregon  Endangered 
Species  Act  in  1987  (ODFW  1995).  hi 
1995,  the  ODFW  reviewed  the  status  of 
the  Coliunbian  white-tailed  deer  in 
Oregon  (both  Douglas  County  and 
Columbia  River  populations)  and 
concluded  that  the  subspecies  had 
recovered  (ODFW  1995).  At  the 
November  1995  meeting  of  the  Oregon 
Fish  and  Wildlife  Commission,  the 
Commissioners  voted  unanimously  to 
remove  the  Columbian  white-tailed  deer 
from  the  State  of  Oregon  List  of 
Threatened  and  Endangered  Species; 
the  subspecies  was  placed  on  the  State's 
Sensitive  Species  List  for  continued 
monitoring  (Oregon  Fish  and  Wildlife 
Commission  1995).  Oregon  continues  to 
prohibit  hunting  of  white-tailed  deer  in 
all  western  Oregon  big-game 
management  units  (ODFW  2001). 

Distinct  Vertebrate  Population  Segment 

The  Douglas  County  and  Columbia 
River  populations  of  the  Columbian 
white-tailed  deer  meet  the  requirements 
for  consideration  as  distinct  population 
segments  as  described  in  our  Policy 
Regarding  the  Recognition  of  Distinct 
Vertebrate  Population  Segments, 
published  in  the  Federal  Register  on 
February  7.  1996  (61  FR  4722).  For  a 
population  to  be  considered  as  a  distinct 
vertebrate  population  segment,  two 
elements  are  considered:  (1)  The 


discreteness  of  the  population  segment 
in  relation  to  the  remainder  of  the 
species  to  which  it  belongs;  and  (2)  the 
significance  of  the  population  segment 
to  the  species  to  which  it  belongs. 

A  population  may  be  considered 
discrete  if  it  is:  (1)  Separated  from  other 
populations  of  the  same  taxon  by 
physical,  physiological,  ecological,  or 
behavioral  factors;  or  (2)  limited  by 
international  governmental  boundaries 
where  there  are  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms.  The  Douglas  Coimty  and 
Columbia  River  populations  of 
Columbian  white-tailed  deer  are 
discrete  because  they  are  geographically 
isolated  from  each  other.  Historically, 
this  subspecies  ranged  from  the  south 
end  of  Puget  Sound  in  Washington 
south  to  the  Umpqua  River  drainage  in 
Oregon  (Bailey  1936).  At  the  present 
time,  the  subspecies  is  found  in  two 
locations  (along  the  Columbia  River  in 
Washington  and  Oregon,  and  in  Douglas 
County,  Oregon),  which  are  separated 
by  over  320  km  (200  mi),  much  of  which 
is  discontinuous  or  unsuitable  habitat. 
Columbian  white-tailed  deer  are  not 
migratory  and  appear  to  restrict  their 
movements  to  relatively  small  home 
ranges  (ODFW  1995).  Laboratory 
research  has  also  demonstrated  that 
there  may  be  a  relatively  large  genetic 
difference  between  the  Douglas  County 
and  Columbia  River  populations  of 
Columbian  white-tailed  deer  (Gavin  and 
May  1988).  which  indicates  a  lack  of 
gene  flow  between  the  two  populations. 
As  a  result,  the  wide  geographic  gap  in 
suitable  habitat  between  the  Columbia 


River  and  Douglas  County  populations 
demonstrates  that  this  subspecies  has 
two  discrete  population  segments. 

The  following  issues  are  considered 
when  determining  significance:  (1) 
Persistence  of  the  discrete  population 
segment  in  an  unusual  or  unique  setting 
for  the  taxon;  (2)  evidence  that  loss  of 
the  segment  would  result  in  a 
significant  gap  in  the  range  of  the  taxon; 
(3)  evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  a  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historic  range;  or  (4)  evidence  that  the 
population  segment  differs  from  other 
populations  of  the  species  in  its  genetic 
characteristics. 

The  Douglas  County  and  Columbia 
River  populations  are  considered 
significant  under  our  policy  based  on 
two  factors.  First,  the  loss  of  either  of 
the  Douglas  County  or  Columbia  River 
population  would  result  in  a  significant 
gap  in  the  range  of  the  subspecies.  The 
loss  of  either  population  would 
substantially  constrict  the  current  range 
of  the  subspecies.  Second,  each 
population  has  genetic  characteristics 
that  are  not  found  in  the  other 
population  (Gavin  and  May  1988). 
Because  the  Douglas  County  and 
Columbia  River  populations  of  the 
Columbian  white-tailed  deer  are 
discrete  and  significant,  they  warrant 
recognition  as  Distinct  Vertebrate 
Population  Segments  under  the  Act.  The 
following  map  illustrates  the  location  of 
these  two  DPSs. 
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Map  of  the  Columbian  white-tailed  deer, 
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Columbian  White-tailed  Deer  Recover}' 
Plan  (Recovery  Plan)  in  1977,  and  the 
Recover}'  Team  revised  the  Recovery 
Plan  in  1983  to  include  the  newly 
recognized  Douglas  County  population 
(Service  1983). 

Because  of  the  distance  between  the 
Columbia  River  and  Douglas  County 
populations  and  differences  in  habitats 


and  threats,  the  Recovery  Plan  addresses 
the  recovery  of  each  population 
separately.  The  Recovery  Plan  identified 
the  following  objectives  for  the  Douglas 
County  population:  (1)  To  downlist  the 
population  to  threatened,  the  Recovery 
Plan  recommended  the  maintenance  of 
1 .000  Columbian  white-tailed  deer  in  a 
viable  status  on  lands  within  the 
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Umpqua  Basin  of  Douglas  County,  while 
keeping  the  relative  proportions  of  deer 
habitat  within  the  known  range  of  the 
subspecies  from  further  deterioration; 
and  (2)  to  delist  the  population,  it 
recommended  the  maintenance  of  a 
minimum  population  of  500  animals 
from  the  larger  population,  to  be 
distributed  on  2,226  hectares  (ha)  (5,500 
acres  (ac))  of  suitable,  secure  habitat 
within  the  Umpqua  Basin  of  Douglas 
County  on  lands  owned,  controlled, 
protected,  or  otherwise  dedicated  to  the 
conservation  of  the  species  (Service 
1983). 

The  Recovery  Plan  defined  secure 
habitat  as  those  areas  that  are  protected 
from  adverse  hrnnan  activities  (e.g., 
heavy,  unregulated  grazing  by  domestic 
animals,  clearing  of  woody  plants)  in 
the  foreseeable  future,  and  that  are 
relatively  safe  from  natural  phenomena 
that  would  destroy  their  value  to  the 
subspecies  (Service  1983).  The  Recovery 
Plan  did  not  define  secure  habitat  to 
include  only  publicly  owmed  lands; 
rather,  it  provided  further  guidance  on 
secure  habitat  by  stating  that  local 
entities,  including  plarming 
commissions,  coimty  parks 
departments,  and  farm  bureaus,  could 
secure  habitat  through  zoning 
ordinances,  land-use  plaiuiing,  parks 
and  greenbelts,  agreements,  memoranda 
of  understanding,  and  other 
mechanisms  available  to  local 
jurisdictions  (Service  1983).  The 
Recover}'  Plan  also  recommended  that 
private  conservation  organizations  be 
encouraged  to  secure  habitat  for 
Columbian  white-tailed  deer  through 
easements,  leases,  acquisitions, 
donations,  or  trusts  (Service  1983). 

The  Recovery  Plan  identified  a  series 
of  tasks  that  the  Recovery  Team 
recommended  to  meet  the  downlisting 
and  delisting  objectives  for  the  Douglas 
County  population  of  Columbian  white- 
tailed  deer  (Service  1983).  These  tasks 
fall  into  five  main  categories:  (1) 
Tracking  population  status;  (2)  Ensuring 
viability  of  the  population  through 
enforcement  of  existing  laws  and 
regulations;  (3)  Securing  and  protecting 
habitat  to  allow  the  population  to 
increase;  (4)  Studying  the  ecology  of  the 
population  and  assessing  the  threat  of 
hybridization  with  Columbian  black- 
tailed  deer;  and  (5)  Encouraging  public 
support  for  Columbian  white-tailed  deer 
restoration.  Nearly  all  of  the  tasks  listed 
in  the  Recovery  Plan  (Service  1983) 
have  been  accomplished.  We  provide  a 
summary  of  recovery  tasks,  along  with 
the  status  of  their  implementation, 
below. 

1.  Tracking  population  status.  Tasks 
in  this  first  category  have  been  fully 
implemented.  The  ODFW,  with  our 


funding,  has  surveyed  the  population 
yearly  since  1978.  Data  collected 
include  spring  and  fall  trend  counts, 
estimates  of  overall  population  size, 
recruitment,  and  sex  ratios.  Surveys 
indicate  that  the  population  has  grown 
from  about  2,500  animals  in  1982  to 
about  6,000  in  2002  (Service  1983; 
Lindsay  Ball,  ODFW,  in  lift.  2002).  The 
Recovery  Plan  included  a  model  to 
estimate  the  minimum  population  size 
necessary  to  avoid  extinction;  using  this 
model,  the  Recovery  Team  concluded 
that  a  population  of  500  deer  in  Douglas 
County  could  be  considered  safe  from 
the  potentially  deleterious  effects  of 
inbreeding  (Service  1983).  The  most 
recent  estimate  of  the  overall  population 
of  the  Douglas  County  DPS  is  over  6,000 
deer  (ODFW,  in  litt.  2001). 

2.  Ensuring  viability  of  the  population 
through  enforcement  of  existing  laws 
and  regulations.  Tasks  concerning 
enforcement  of  existing  laws  to  protect 
the  Columbian  white-tailed  deer  have 
been  fully  implemented.  It  is  currently 
illegal  to  take  Columbian  white-tailed 
deer  under  State  law  (ODFW  2001),  and 
as  proscribed  in  section  9  of  the  Act. 
Owe  biologists  have  coordinated  with 
our  agency's  Law  Enforcement  Special 
Agents  and  our  National  Fish  and 
Wildlife  Forensics  Laboratory  in 
Ashland,  Oregon,  to  refer  illegal  take 
cases  to  the  Oregon  State  Police,  which 
has  successfully  prosecuted  a  number  of 
Columbian  white-tailed  deer  poaching 
cases  (Sgt.  Joe  Myhre,  Oregon  State 
Police,  pers.  comm.  2001).  See 
additional  discussion  under  Factor  D, 
below,  for  more  detail.  We  have  also 
engaged  in  section  7  consultations  with 
Federal  agencies  for  those  actions  which 
Vere  determined  to  have  the  potential  to 
affect  Columbian  white-tailed  deer. 

3.  Securing  and  protecting  habitat  to 
allow  the  population  to  increase.  Since 
1978,  over  2,830  ha  (7,000  ac)  have 
come  into  public  ownership  and  are 
being  managed  in  a  manner  that  is 
compatible  with  the  needs  of  Columbian 
white-tailed  deer  (see  full  description  of 
these  parcels  in  Factor  A.  below).  This 
acreage  includes  the  North  Bank  Habitat 
Management  Area  (NBHMA),  managed 
by  the  Bureau  of  Land  Management 
(BLM),  and  Mildred  Kanipe  Memorial 
F'ark.  Smaller  parcels  owned  by  Douglas 
County  and  The  Nature  Conservancy 
(TNC)  also  provide  secure  refugia  for 
deer.  In  addition,  Douglas  County  has 
used  its  authorities  to  conserve  the 
Columbian  white-tailed  deer.  The 
Douglas  County  Comprehensive  Plan 
(Douglas  County  Planning  Department 
(DCPD)  2000a),  county  zoning 
ordinances  (DCPD  2000b),  and  the 
Douglas  County  Deer  Habitat  Protection 
Program  (DCPD  1995),  also  have  been 


essential  in  protecting  open  space  and 
rural  agricultural  landscapes  used  by 
the  deer. 

The  Recovery  Plan  recommended  that 
we  and  the  ODFW  develop  a  long-term  . 
management  plan  for  the  Douglas 
Coimty  population  of  Columbian  white- 
tailed  deer  (Service  1983).  Although  a 
single,  population  wide  plan  has  not 
been  prepared,  this  task  has  been 
accomplished,  in  part,  through  site- 
specific  management  plans  for  the 
NBHMA  (BLM  2001).  Douglas  Coimty 's 
Habitat  Protection  Program  for  the 
Columbian  white-tailed  deer  (DCPD 
1995),  and  Mildred  Kanipe  Memorial 
Park  (Douglas  County  Parks  Department 
2001a). 

4.  Studying  the  ecology  of  the 
population  and  assessing  the  threat  of 
hybridization  with  Columbian  black- 
tailed  deer.  Several  tasks  in  the 
Recovery  Plan  recommended  research 
on  the  ecology  of  the  population.  A 
substantial  amount  of  research  has  been 
conducted  by  the  ODFW  and  the  Oregon 
State  University  (Smith  1981;  ODFW 
1995;  Ricca  1999:  Whitney  2001).  The" 
BLM  used  information  from  these 
studies  to  develop  the  NBHMA 
management  plan,  the  largest  property 
managed  for  the  deer.  Laboratory 
studies  and  field  observations  have  been 
used  to  gauge  the  extent  of 
hybridization  between  Columbian 
white-tailed  deer  and  Columbian  black- 
tailed  deer  in  Douglas  County  (Gavin 
and  May  1988;  Kistner  and  Denney 
1991;  ODFW  1995);  none  of  these 
studies  has  indicated  that  hybridization 
is  a  threat  to  the  population. 

5.  Encouraging  public  support  for 
Columbian  white-tailed  deer  restoration. 
The  final  set  of  tasks  in  the  Recovery 
Plan  deals  with  providing  the  public 
with  information  about  the  Columbian 
white-tailed  deer  restoration  program. 
This  task  continues  to  be  implemented 
by  our  biologists  and  the  ODFW.  The 

.  ODFW  has  produced  informational 
materials  on  the  deer  population  in 
Douglas  County  for  the  public  and 
landowners.  Our  staff  and  the  ODFW 
also  provide  information  and 
recommendations  to  private  landowners 
who  have  Columbian  white-tailed  deer 
on  their  property. 

Recovery  plans  are  intended  to  guide 
and  measure  recovery.  The  Act  provides 
for  delisting  whenever  the  best  available 
information  indicates  that  a  species, 
subspecies,  or  distinct  population 
segment  is  no  longer  endangered  or 
threatened.  The  Douglas  County  DPS 
population  is  robust  and  expanding,  and 
substantial  habitat  has  been  protected 
by  Federal  acquisition  and  Douglas 
County's  zoning  and  open  space 
regulations.  The  recovery  plan  calls  for 
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notice,  we  also  proposed  to  establish 
two  distinct  vertebrate  population 
segments  of  the  subspecies  (the  Douglas 
County  and  Columbia  River 
populations)  (64  FR  25263).  We 
accepted  public  comments  until  July  12, 
1999.  We  reopened  the  public  comment 
period  on  November  3,  1999.  to  allow 
peer  review  of  the  proposed  rule  (64  FR 
59729)  until  November  18,  1999.  We 
opened  the  public  comment  period 
again  from  December  29,  1999,  through 
January  13,  2000,  in  order  to  provide 
three  peer  reviewers  an  opportunity  to 
review  previous  public  comments,  and 
to  accept  any  new  public  comments  on 
the  proposed  rule  (64  FR  72992). 
In  response  to  significant  new 
information,  on  June  21,  2002,  we 
published  a  supplemental  proposed  rule 
to  establish  the  Douglas  County  DPS 
and  the  Columbia  River  DPS,  and  to 
remove  the  Douglas  County  DPS  from 
the  Federal  list  of  Endangered  and 
Threatened  Wildlife  (67  FR  42217).  We 
accepted  public  comments  until  August 
20,  2002.  During  the  public  comment 
period  we  also  solicited  and  received 
independent  peer  review  of  the 
supplemental  proposed  rule.  We  held  a 
public  hearing  on  the  supplemental 
proposal  to  delist  the  Douglas  County 
DPS  on  July  30,  2002,  in  Roseburg; 
Oregon. 

Summary  of  Comments  on  the 
Supplemental  Proposed  Rule 

We  summarized  and  responded  to 
comments  on  the  1999  proposed  rule 
and  subsequent  comment  period 
reopenings  in  the  supplemental 
proposed  rule  published  in  June  2002. 
We  will  not  repeat  those  comments  and 
our  responses  here.  In  the  June  21,  2002, 
supplemental  proposed  rule  and 
associated  notifications,  we  requested 
all  interested  parties  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  We  contacted  appropriate  Federal 
and  State  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  parties  and  asked  them  to 
comment.  We  also  requested  peer 
review  from  three  independent 
scientists.  We  published  newspaper 
notices  in  the  Roseburg,  Oregon,  News- 
Review,  and  in  The  Oregonian,  of 
Portland,  Oregon,  on  June  21,  2002, 
which  invited  general  public  comment. 
We  received  16  written  comments, 
including  those  of  1  Federal  agency,  the 
State  of  Oregon,  3  county  and  municipal 
governments,  3  peer  reviewers,  and  8 
individuals  or  groups;  at  the  public 
hearing,  we  received  7  oral  comments. 
Of  the  comments  received,  22  supported 
and  1  opposed  the  proposed  action. 


Comments  received  during  the 
comment  period  are  addressed  in  the 
following  summary.  Comments  of  a 
similar  nature  are  grouped  into  three 
general  issues. 

Issue  1 :  We  received  seven  comments 
concerning  the  post-delisting 
monitoring  plan.  Commenters 
recommended  continuation  of  the 
ODFW's  population  trend  sur\'eys,  and 
also  suggested  that  the  monitoring  plan 
include  tracking  of  predation  and 
disease  occurrence  in  the  Douglas 
County  DPS,  as  well  as  an  assessment  of 
habitat  quality  on  managed  parcels. 
Commenters  also  recommended  that  the 
post-delisting  monitoring  period  extend 
beyond  the  minimum  requirement  of  5 
years,  saying  that  10  years  may  be  more 
appropriate. 

Our  Response:  Section  4(g)  of  the  Act 
requires  us  to  implement  a  system,  in 
cooperation  with  the  State,  to  monitor 
the  status  of  delisted  recovered  species 
for  a  minimum  of  5  years.  We  eue 
working  closely  with  the  State  to 
develop  and  implement  an  effective 
post-delisting  monitoring  plan  for  the 
Douglas  County  DPS.  The  monitoring 
program  will  include  spring  and  fall 
census  counts,  analysis  of  key 
population  parameters,  tracking  of 
disease  levels,  and  an  assessment  of 
habitat  protection  efforts.  The  duration 
of  the  post-delisting  monitoring  plan 
has  not  yet  been  determined,  but  will 
not  be  less  than  5  years  post  delisting, 
as  required  by  the  Act.  See  the 
Monitoring  section  of  this  final  rule, 
below,  for  more  information. 

Issue  2:  We  received  five  comments 
regarding  the  need  for  a  translocation 
program.  Two  of  the  commenters 
suggested  using  a  trap-and-transplant 
program  to  alleviate  the  effects  of 
overcrowding  in  portions  of  the  Douglas 
County  DPS's  range.  One  commenter 
requested  that  we  postpone  delisting 
until  a  third  population  (in  addition  to 
the  Douglas  County  and  Columbia  River 
populations)  had  been  established  via 
translocation  from  the  Douglas  County 
DPS  in  the  Willamette  Valley.  Two  of 
the  peer  reviewers  offered  views  on 
translocation.  One  advised  that 
translocation  is  appropriate  for 
establishing  new  populations,  but 
would  not  be  a  useful  method  to  achieve 
density  reduction  in  the  existing 
population;  the  other  reviewer  stressed 
that  the  fate  of  translocated  deer  should 
be  followed  to  determine  the  efficacy  of 
such  a  program. 

Our  Response:  Translocation  is  likely 
to  be  an  important  component  of  the 
management  of  the  Douglas  County  DPS 
after  delisting.  In  order  to  augment  the 
Douglas  County  DPS  in  the  northern 
portion  of  its  current  range,  the  State 
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will  likely  continue  to  use  trap-and- 
transplant  operations,  which  may  also 
be  a  useful  tool  to  manage  specific 
problem  deer.  Establishing  a  third 
population  in  the  Willamette  Valley 
before  delisting  the  Douglas  County 
DPS,  is  not  necessary.  A  review  of  the 
threats  to  the  Douglas  County  DPS  (see 
the  Summary  of  Factors  Affecting  the 
Species  section,  below)  shows  that  it  no 
longer  requires  the  protection  of  the  Act; 
therefore,  delisting  the  Douglas  County 
DPS  is  warranted. 

Issue  3:  In  its  comments,  the  ODFW 
provided  recommendations  on 
additional  research  projects  for  the 
Douglas  County  DPS.  Among  the 
research  projects  the  State  would  like  to 
see  carried  out:  Additional  genetic 
studies  to  elucidate  affinities  among  the 
Douglas  County  DPS,  the  Columbia 
River  DPS,  and  the  Idaho  white-tailed 
deer;  a  new  habitat  mapping  program 
for  the  Douglas  County  DPS;  and  new 
research  on  parasite  and  disease  levels 
and  their  effects  on  the  Douglas  County 
DPS. 

Our  Response:  Continued  research  is 
likely  to  be  needed  for  future 
management  of  the  Douglas  County  DPS 
and  is  appropriate  for  the  State  to  lead, 
because  the  State  will  assume 
management  responsibility  for  the 
population  after  delisting. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
set  forth  the  procedures  for  listing, 
reclassifying,  or  removing  species  from 
listed  status.  We  may  determine  a 
species  to  be  an  endangered  or 
threatened  species  because  of  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act;  we  must 
consider  these  same  five  factors  in 
delisting  species.  We  may  delist  a 
species  according  to  section  424.11(d)  if 
the  best  available  scientific  and 
commercial  data  indicate  that  the 
species  is  neither  endangered  nor 
threatened  for  the  following  reasons:  (1) 
The  species  is  extinct;  (2)  The  species 
has  recovered  and  is  no  longer 
endangered  or  threatened;  and/or  (3) 
The  original  scientific  data  used  at  the 
time  the  species  was  classified  were  in 
error. 

After  a  thorough  review  of  all 
available  information,  we  have 
determined  that  the  Douglas  County 
DPS  is  no  longer  endangered  or 
threatened  with  extinction.  A 
substantial  recovery  has  taken  place 
since  its  listing  in  1978,  and  none  of  the 
five  factors  addressed  in  section  4(a)(1) 
of  the  Act  currently  threatens  the 


continued  existence  of  the  subspecies  in 
Douglas  Cqunty.  These  factors,  and  their 
relevance  to  the  Douglas  County  DPS, 
are  discussed  below. 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  habitat  arrange.  The 
Recovery  Team  recognized  conversion 
of  habitat  to  rural  residential  homesites 
and  intensive  livestock  grazing  as  the 
prime  threats  to  Columbian  white-tailed 
deer  habitat  in  Douglas  County  (Service 
1983).  A  large  area  of  habitat  used  by 
the  deer  has  been  protected,  which  has 
contributed  to  the  Douglas  County 
DPS's  recovery.  Since  1978,  over  2,830 
ha  (7,000  ac)  have  come  into  public 
ownership  within  the  range  of  the 
Douglas  County  DPS.  This  acreage 
includes  the  BLM's  NBHMA  and 
Douglas  County's  Mildred  Kanipe 
Memorial  Park.  In  addition,  several 
smaller  parcels  owned  by  the  county 
and  private  landowners  provide 
important  refuge  or  hiding  cover  for 
deer. 

The  largest  publicly  owned  parcel 
that  provides  habitat  for  deer  is  the 
NBHMA.  The  NBHMA,  formerly  the 
Dunning  Ranch,  was  previously 
managed  as  a  working  cattle  ranch.  It 
was  acquired  by  the  BLM  in  1994 
through  a  land  exchange  (BLM  1998) 
specifically  to  secure  habitat  for  the  deer 
since  it  lies  within  the  Douglas  County 
DPS's  core  habitat.  The  NBHMA  is 
located  east  of  Roseburg  in  the  North 
Umpqua  River  Basin  and  is 
characterized  by  four  distinct  habitat 
types:  Grasslands  and  oak  savannah  (29 
percent);  hardwood/conifer  forest  (52 
percent);  oak  woodlands  (17  percent); 
and  q^er  habitat  such  as  rock  outcrops, 
riparian  areas,  and  wetlands  (2  percent) 
(BLM  1998).  As  many  as  348  Columbian 
white-tailed  deer  have  been  estimated  to 
occur  on  the  NBHMA  (S.  Denney, 
ODFW,  pers.  comm.  2001).  No  active 
management  occurred  at  the  NBHMA  in 
the  period  between  its  acquisition  in 
1994  and  the  completion  of  a 
management  plan  in  2001;  this  lack  of 
management  has  resulted  in  a  decline  in 
habitat  quality  (BLM  2000).  Thatch 
(rank  vegetation)  has  built  up  in 
grassland  areas,  and  invasion  of 
undesirable  shrub  species,  cedar 
encroachment  in  meadow  areas,  and 
conifer  seedling  establishment  in  oak 
woodlands  have  contributed  to  the 
decline  in  habitat  quality  by  inhibiting 
forb  production  for  deer  forage,  and  by 
reducing  the  availability  of  preferred 
cover  (BLM  1998).  Even  with  this 
decline  in  habitat  quality,  the  site 
continues  to  provide  habitat  for  over 
300  deer  in  the  core  of  the  Douglas 
County  DPS's  range.  The  delay  in 
initiation  of  management  activities 


resulted  from  the  need  to  develop  and 
approve  a  management  plan  for  the 
parcel.  A  final  management  plan  was 
approved  in  June  2001  (BLM  2001). 

Management  objectives  identified  in 
the  final  NBHMA  management  plan 
include:  (1)  Increased  availability, 
palatability,  and  nutritional  quality  of 
deer  forage  and  browse;  (2)  maintenance 
of  mature  oak,  shrub,  and  herbaceous 
vegetation  components;  (3)  control  of 
noxious  weeds;  and  (4)  development  of 
water  sources  (BLM  2001).  Livestock 
grazing,  prescribed  burning,  thinning, 
and  timber  management  are  some  of  the 
management  tools  that  will  be  used  to 
achieve  these  objectives  (BLM  2001); 
these  activities  will  be  scheduled  to 
avoid  sensitive  periods  (such  as  fawning 
and  nursing)  for  the  deer  (Service  2001). 

Livestock  grazing  and  prescribed 
burning  will  be  used  to  increase  the 
abundance  of  desirable  forage  plants, 
and  thinning  in  oak  woodlands  and 
removal  of  encroaching  conifers  will 
provide  more  preferred  open  canopy 
hiding  cover  for  the  deer  (BLM  2001; 
Service  2001).  Heavy  unregulated 
livestock  grazing  can  be  considered  a 
threat  to  the  Columbian  white-tailed 
deer  (Service  1983);  the  BLM  recognizes 
that  livestock  grazing  as  a  tool  to 
improve  deer  habitat  will  have  to  be 
managed  carefully  on  the  NBHMA  (BLM 
2001).  Poorly  managed  grazing  can  lead 
to  the  introduction  or  spread  of  non- 
native  plant  species,  soil  erosion  and 
compaction,  and  reduction  of  desirable 
deer  forage  plants.  However,  the  BLM 
will  use  livestock  grazing  as  a  tool  to 
reduce  thatch  and  annual  grasses  in 
favor  of  native  perennial  vegetation  that 
the  deer  prefer,  particularly  in  areas  that 
are  inaccessible  to  equipment  used  for 
mowing  or  seed  drilling  (BLM  2001).  In 
the  final  management  plan  for  the 
NBHMA,  the  BLM  has  stated  that  it  will 
manage  cattle  herd  dynamics,  seasonal 
rotation,  and  stocking  rates  to  enhance 
habitat  for  the  deer  (BLM  2001). 

The  final  management  plan  also  calls 
for  development  of  water  guzzlers 
(small  mechanized  watering  trough), 
development  of  springs,  pond 
construction,  stream  rehabilitation,  and 
wetland  enhancement  to  increase  the 
use  of  habitats  that  are  lightly  used  by 
the  deer  at  present  due  to  limited  water 
availability  (BLM  2001).  This,  in 
conjunction  with  forage  and  habitat 
improvement,  should  increase  the 
carrying  capacity  of  the  NBHMA  for 
Columbian  white-tailed  deer  and  would 
likely  result  in  a  better  distribution  of 
animals  across  the  management  area 
(Service  2001). 

Implementation  of  the  NBHMA  final 
management  plan  will  improve  habitat 
quality  for  the  deer  (Service  2001).  In 
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October  2001.  the  BLM  began 
implementing  the  management  plan  by 
conducting  a  Qontrolled  burn  to  remove 
thatch  on  162  aa  (400  ac);  subsequent 
monitoring  shi  )ws  that  the  bum  was 
successhil,  ani  I  new  forage  plants  have 
sprung  up  in  t  le  bum  zone  (Ralph 
Klein,  BLM,  pors.  comm.  2001).  In  2002. 
the  BLM.implomented  several  habitat 
improvements ,  including  prescribed 
burning,  mowing,  water  developments, 
stream  restoration,  interior  fence 
removal,  and  lioxious  weed  control 
(District  Mana;  ;er,  BLM,  in  litt.  2002). 
We  will  contii  ue  to  track  the 
implementatio  n  of  the  NBHMA 
management  plan  through  annual 
monitoring  reports  from  the  BLM,  and 
as  part  of  the  plost-delisting  monitoring 
program. 

The  management  plan  also  provides 
for  a  range  of  recreational  opportunities 
within  the  NfBHMA  (nonmotorized  trail 
use,  hunting,  and  a  boat  ramp)  (BLM 
2001).  In  om-  Biological  Opinion  on  the 
management  p  an.  we  concluded  that 
these  activities  are  compatible  with 
management  fc  r  Columbian  white-tailed 
deer  and  other  special  status  species, 
because  the  po  ential  increase  in  public 
use  that  may  re  suit  is  not  anticipated  to 
negatively  imp  ict  the  deer,  and  the  large 
amount  of  esca  ae  cover  and  forage  areas 
available  will  j  rovide  an  ample  amount 
of  refuge  when  i  disturbance  may  be 
avoided  (Service  2001). 

Mildred  Kan  pe  Memorial  Park, 
managed  by  thi  s  DCPD,  is  the  second 
largest  parcel  o  f  publicly  owned  land 
(445  ha)  (1.100  ac)  within  the  range  of 
the  Douglas  Co  anty  DPS;  it  lies  about  16 
km  (10  mi)  nor  h  of  the  NBHMA.  Ms. 
Kanipe  left  the  ranch  to  Douglas  County 
in  her  will  and  directed  the  County  to 
manage  it  as  a  i  vfildlife  refuge  and 
working  ranch  Kanipe  1983).  Park 
activities,  inch  ding  recreation 
(equestrian  anc  hiking  trails),  timber 
harvest,  farmin  5,  and  grazing  are  guided 
by  the  provisio  is  in  Ms.  Kanipe's  will, 
a  new  managec  lent  plan,  and  the 
Douglas  Count; '  Farm  Lease  program 
(Kanipe  1983;  Douglas  County  Parks 
Department  20iHa;  Douglas  Count>' 
Parks  Departra*  nt  2001b).  Ms.  Kanipe's 
will  states  that  the  ranch  is  to  be  used 
for  park  purpos  es  and  includes  a 
number  of  cone  itions  relating  to  its 
management  as  a  park:  (1)  No  hunting 
or  trapping  is  a  lowed;  (2)  all  animals, 
birds,  and  fish. ire  protected  as  in  a 
refuge,  provided  that  the  countv,  for 
park  purposes,  may  plant  and  permit 
fishing  in  the  n  nch  ponds:  (3)  trapping 
and  hunting  of  3redator>'  animals  is 
allowed  in  the  i  vent  that  they  become 
a  nuisance  and  harmful  to  domestic  and 
wild  animals  b(  ith  within  the  park  and 
on  adjoining  la  ids;  (4)  the  County  may 


establish  a  limited  picnic  ground  and 
associated  parking  facilities,  but  no 
motorized  vehicles  are  permitted  within 
the  park  except  as  may  be  required  for 
park  construction  and  maintenance;  (5) 
pasture  lands  are  to  be  cared  for  emd 
continued  in  grass,  and  equestrian  trails 
shall  be  permitted;  and  (6)  no  timber 
shall  be  cut  or  harvested  except  as  may 
be  necessary,  and  even  then,  only  upon 
a  sustained  yield  basis  with  all  revenue 
from  timber  cutting  used  by  the  county 
in  capital  improvements  upon  the  park 
(Kanipe  1983).  The  ciurent  farm  lease  at 
the  park  allows  the  lessee  to  graze  sheep 
and  cattle  at  the  ranch.  The  terms  of  the 
lease  include  provisions  to  maintain 
pastiire  quality,  minimize  soil  erosion, 
eradicate  noxious  non-native  plants, 
and  protect  native  wildlife  and 
watercourses  (Douglas  County  Parks 
Department  2001b).  The  annual  farm 
lease  provisions  are  reviewed  and 
approved  by  the  ODFW  biologists  (M. 
Black,  ODFW,  pers.  comm.  2001). 

Douglas  County  has  prepared 
Coordinated  Resoiu-ce  Management  Plan 
Recommendations  for  Mildred  Kanipe 
Memorial  Park;  a  Steering  Committee 
has  been  established,  which  includes 
representatives  from  our  staff,  local 
enviroiunental  and  recreation  groups, 
the  Douglas  County  Parks  Advisory 
Board,  and  individuals  with  forestry 
and  range  expertise  (Douglas  County 
Parks  Department  2001a).  The 
management  plan  covers  a  wide  range  of 
issues,  including  recreation,  wildlife, 
grazing,  timber  management,  and 
riparian  conservation  (Douglas  County 
Parks  Department  2001a). 

Since  1998,  the  ODFW  has  conducted 
three  translocations  of  marked 
Columbian  white-tailed  deer  to  the  park. 
Of  the  18  deer  transplanted  to  the  park, 
7  are  known  to  have  died.  Of  those  that 
died,  one  was  an  accidental  death,  two 
were  killed  by  vehicles,  one  is 
suspected  to  have  died  of  natural 
causes,  two  were  likely  the  result  of 
predation,  and  one  was  most  likely  an 
illegal  kill  (M.  Black.  ODFW,  pers.' 
comm.  2001;  S.  Denney,  ODFW,  pers. 
comm.  2001).  The  survivors  have 
remained  in  or  near  the  park,  and  at 
least  two  radio  collared  does  have  been 
observed  with  fawns  (S.  Denney, 
ODFW.  in  litt.  2001).  In  2001,  25  deer 
were  counted  in  the  park  (S.  Denney, 
ODFW,  pers.  comm.  2001). 

Between  the  years  of  1996  and  2002, 
the  ODFW  implemented  23 
enhancement  projects  to  improve 
habitat  for  Columbian  white-tailed  deer 
on  private  property  in  Douglas  County; 
most  of  the  projects  focused  on 
improving  riparian  habitat  conditions 
(Lindsay  Ball,  ODFW,  in  litt.  2002). 
These  projects  resulted  in  over  66  acres 


of  stream-side  habitat  improvements  for 
deer. 

One  parcel  on  private  property 
provides  protection  for  Columbian 
white-tailed  deer  habitat  in  perpetuity. 
In  1992,  TNC  purchased  the  Oerding 
Preserve  at  Popcorn  Swale,  a  14-ha  (35- 
ac)  site  which  is  managed  primarily  for 
the  endangered  rough  popcorn  flower 
(Plagiobothrys  hirtus)  (Service  2000). 
The  management  objective  at  the 
preserve  is  to  restore  the  native  wet 
prairie  (TNC  2001),  but  the  preserve  also 
provides  some  suitable  foraging  habitat 
for  deer.  Surveys  have  detected  about  20 
Columbian  white-tailed  deer  on  the 
parcel  (S.  Dennev,  ODFW,  pers.  comm. 
2001). 

Douglas  County  has  implemented 
land-use  plans  and  zoning  ordinances 
that  apply  to  private  lands  to  protect 
habitat  and  assist  in  deer  recovery 
(DCPD  2000a).  These  protective 
measures  include  retention  of  existing 
land  uses  that  maintain  essential  habitat 
components.  Minimum  lot  sizes  for 
farm  use  and  timberlands,  as  well  as 
building  setbacks  along  riparian  zones, 
have  been  established  to  ensure 
maintenance  of  habitat  and  travel 
corridors  (ODFW  1995;  DCPD  2000a). 
Douglas  County's  Columbian  White- 
tailed  Deer  Habitat  Protection  Program 
was  established  in  1980  (DCPD  2000a). 
The  County,  in  conjunction  with  the 
ODFW  and  us,  identified  the  range  of 
habitat  with  the  greatest  density  of 
Columbian  white-tailed  deer,  and 
29,743  ha  (73,495  ac)  were  designated  as 
Essential  Habitat  Areas  (DCPD  1995). 
Potential  conflicting  uses  within  the 
Essential  Habitat  Areas  were  identified 
as:  (1)  Residential  development  in 
native  riparian  habitat;  (2)  additional 
livestock  development  in  lowland  river 
valleys;  and  (3)  brush  clearing,  aimed  at 
creating  and  improving  pastures  for 
livestock,  that  removes  cover  for  deer 
(DCPD  2000a).  To  address  these 
concerns,  96.5  percent  (28,553  ha) 
(70,555  ac)  of  the  resource  lands 
(agricultural  or  farm/forest)  within  the 
Essential  Habitat  Area  are  subject  to  a 
minimum  parcel  size  of  32  ha  (80  ac); 
any  land  division  requests  of  less  than 
30  ha  (75  ac)  must  be  reviewed  bv  the 
ODFW  (DCPD  2000a).  Land  zoned  as 
nonresource  lands  within  the  Essential 
Habitat  Area  (3.5  percent)  is  limited  to 
single  family  dwellings,  and  rural 
residential  development  is  limited  to  0.8 
ha  (2  ac)  and  2  ha  (5  ac)  lots  (DCPD 
1995;  DCPD  2000a).  Another  component 
of  Douglas  County's  program  to  preserve 
habitat  for  the  subspecies  is  a  30-m 
(100-ft)  structural  development  setback 
from  streams  to  preserve  riparian 
corridors  within  the  Essential  Habitat 
Area  (DCPD  2000a). 
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Douglas  Coimty's  application  of 
zoning  to  protect  Columbian  white- 
tailed  deer  has  been  an  essential  factor 
in  the  Douglas  County  DPS's  recovery. 
The  county  has  succeeded  in  limiting 
development  and  maintaining  low 
human  densities  in  the  core  of  the  deer 
population's  range.  The  maintenance  of 
open  space  on  private  lands 
significantly  enhances  the  value  of 
small  publicly  owned  parcels  used  by 
the  deer,  such  as  Whistler's  Bend 
County  Park.  Whistler's  Bend  County 
Park  is  directly  south  of  the  NBHMA, 
across  the  North  Umpqua  River.  The 
park  is  71  ha  (1 75'  ac)  in  size  and  has 
a  population  of  about  100  Columbian 
white-tailed  deer  (S.  Denney,  ODFW, 
pers.  comm.  2001).  The  park  is  managed 
for  human  recreation  needs  (DCPD 
2000a),  but  also  provides  hiding  cover 
for  deer,  which  make  forays  onto 
adjacent  private  lands  to  forage  in  the 
pastures  and  suburban  yards 
surrounding  the  park  (S.  Denney, 
ODFW,  pers.  comm.  2001).  Small 
parcels  such  as  this  park  function  as 
important  refugia  for  deer  that  meet 
many  of  their  foraging  requirements  on 
adjacent  private  lands  (Recovery  Team, 
in  litt.  2001). 

Since  management  actions  began,  the 
Douglas  County  DPS  population  has 
increased,  and  its  range  has  expanded. 
In  the  1930s,  the  Columbian  white- 
tailed  deer  population  in  Douglas 
County  was  estimated  at  fewer  than  300 
individuals  within  a  range  of  about  79 
km  2  (31  mi  2)  (Crews  1939).  By  1983, 
the  population  had  increased  to  about 
2.500  deer  (Service  1983).  The 
population  has  continued  to  grow  and  is 
currently  estimated  at  over  6,000  deer 
(Lindsay  Ball,  ODFW,  in  litt.  2002). 
Along  with  this  increase  in  numbers, 
the  range  also  has  expanded  to  the  north 
and  west,  and  the  subspecies  now 
occupies  an  area  of  approximately  800 
km  2  (309  mi  -')  (ODFW  1995). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  white-tailed  deer  is  a 
popular  big-game  animal.  Past 
ovemtilization  was  considered  a  threat 
to  the  Douglas  County  DPS.  and  was  one 
of  the  several  factors  leading  to  its 
listing  as  endangered. 

Cmrently,  the  State  of  Oregon  does 
not  permit  any  hunting  of  white-tailed 
deer  in  western  Oregon  (ODFW  2001), 
and  measures  have  been  taken  to  reduce 
accidental  shooting  of  white-tailed  deer. 
For  example,  at  present,  black-tailed 
deer  hunting  is  allowed  on  the  NBHMA, 
but  is  limited  by  special  permit  only, 
usually  25  permits  or  fewer,  and  is 
limited  to  1  or  2  weekends  of  the 
general  deer  season.  Pre-hunt  training 
on  deer  identification  is  mandatory  to 


prevent  the  accidental  shooting  of 
white-tailed  deer.  This  has  resulted  in 
hunting  having  no  significant  impacts  to 
the  Douglas  County  DPS  population  in 
this  area  (Service  2001). 

Recreational  hunting  and  the 
possession  of  loaded  firearms  are, not 
permitted  in  Douglas  County  parks, 
with  the  exception  of  limited  waterfowl 
hunting  in  some  reservoir  parks. 
Therefore,  deer  hunting  is  prohibited  at 
Mildred  Kanipe  Memorial  Park  and  at 
Whistler's  Bend  County  Park  (J.  Powers, 
pers.  comm.  2001).  Ms.  Kanipe's  will 
also  states  that  no  hunting  or  trapping 
is  to  be  allowed  in  the  park  (Kanipe 
1983).  TNC  also  prohibits  hunting  on 
the  Oerding  Preserve  in  order  to 
maintain  a  refugia  for  Columbian  white- 
tailed  deer  (TNC  2001). 

With  the  delisting  of  the  Douglas 
County  DPS,  the  Oregon  Fish  and 
Wildlife  Commission,  with  input  from 
the  ODFW,  will  be  responsible  for 
determining  whether  a  sport  hunting 
season  is  justified.  State  guidelines 
direct  the  ODFW  to  manage  wildlife 
populations  to  assure  population  health 
for  present  and  future  generations  of 
Oregonians  to  enjoy  (ODFW,  in  litt. 
2001).  Initially,  the  ODFW  intends  to 
focus  its  efforts  on  expanding  the  range 
of  the  Columbian  white-tailed  deer  with 
a  trap  and  relocation  program  (ODFW, 
in  litt.  2001).  A  recreational  hunt  could 
be  considered  as  another  tool  to  reduce 
population  densities  and  improve  herd 
health  in  selected  areas  (ODFW,  in  litt. 
2001).  The  population  currently 
numbers  more  than  6,000  deer,  a 
number  considered  large  enough  to 
withstand  some  level  of  regulated 
harvest  (ODFW,  in  litt.  2001). 

Poaching,  or  illegal  hunting,  of 
Columbian  white-tailed  deer  has  been 
documented  in  the  Douglas  County  DPS 
(Ricca  1999;  ODFW,  in  litt.  2001). ' 
During  a  recent  3-year  study,  3  deer,  out 
of  64  marked,  were  believed  to  have 
been  taken  by  poachers  (Ricca  1999). 
The  Oregon  State  Police  actively 
prosecutes  poachers  in  Douglas  County: 
cooperation  among  the  Oregon  State 
Police,  the  ODFW,  our  local  biologists, 
^nd  our  National  Fish  and  Wildlife 
Forensics  Laboratory  has  resulted  in 
many  successful  cases.  In  each  of  the 
past  3  years,  the  Oregon  State  Police  has 
successfully  prosecuted  three  to  five 
poaching  cases.  Nine  of  these  illegal 
kills  were  proved  to  be  intentional 
poaching,  whereas  four  were  cases  of 
misidentification  (i.e.,  confusion  with 
legally  hunted  black-tailed  deer)  (Sgt.  f. 
Myhre,  pers.  comm.  2001).  This  low 
level  of  illegal  hunting  is  not  considered 
a  threat  to  the  survival  of  the  population 
(ODFW  1995). 


Other  than  sport  hunting,  we  do  not 
anticipate  an  appreciable  demand  for 
Columbian  white-tailed  deer  for 
conunercial  or  recreational  purposes. 
There  may  be  a  small  demand  for  deer 
for  research.  Scientific  studies, 
permitted  under  section  10(a)(1)(A)  of 
the  Act,  have  resulted  in  the  take  of  as 
many  as  40  deer  during  1  year  from  the 
Douglas  Count}'  DPS  (Kistner  and 
Denney  1991).  These  permitted  takings 
have  not  had  measurable  impacts  on 
population  trends  in  the  Douglas 
County  DPS.  Once  the  Douglas  County 
DPS  is  delisted,  the  ODFW  will 
administer  scientific  taking  permits 
based  on  the  merits  of  the  proposed 
research  and  with  consideration  of  the 
effects  to  the  population  (ODFW.  in  litt. 
2001). 

We  believe  that  ample  protections  are 
in  place  under  State  law  and 
regulations,  and  thus  overutilization  is 
unlikely  to  be  a  threat  to  the  population 
in  the  future.  Our  proposed  monitoring 
plan  (see  the  Monitoring  section,  below) 
will  track  the  status  of  the  Douglas 
County  DPS  for  at  least  5  years 
following  delisting,  which  would  alert 
us  to  any  new  threat  of  overutilization. 

C.  Disease  or  predation.  No  known 
epizootic  (epidemic  in  animals)  diseases 
have  affected  the  Douglas  Coimty  DPS, 
although  several  studies  have 
documented  the  incidence  of  bacterial 
and  parasitic  infections.  For  example,  in 
a  recent  study,  disease  was  determined 
to  have  contributed  to  the  deaths  of 
adult  deer  in  poor  nutritional  condition. 
Of  29  adult  deer  that  died  during  a  3- 
year  study,  28  percent  died  of  a 
combination  of  disease  and  emaciation 
(Ricca  1999;  Ricca  ef  al.  2002). 
Necropsies  revealed  pneumonia, 
lungworms.  and  high  levels  of 
ectoparasite  infestation;  none  of  these 
diseases  would  have  been  likely  to  kill 
an  otherwise  healthy  adult  deer,  but  in 
combination  with  a  poor  nutritional 
state  (as  evidenced  by  emaciation),  these 
diseases  were  likely  a  factor  in  the  cause 
of  death  (Ricca  1999;  Ricca  ef  al.  2002). 
Diseases  noted  in  fawn  necropsies  also 
included  pneumonia  and  occasional 
instances  of  bacterial  or  viral  infections 
(Ricca  1999).  An  earlier  study  by  the 
ODFW  found  moderate  to  high  levels  of 
internal  and  external  parasites  on  adult 
deer  and  fawns,  with  low  levels  of  viral 
diseases  communicable  to  livestock 
(Kistner  and  Denney  1991). 

High  internal  parasite  loads  have  been 
considered  an  indication  of  high  deer 
densities  (ODFW,  in  litt.  2001),  and 
recent  research  has  found  evidence  that 
some  Columbian  white-tailed  deer  in 
Douglas  County  are  suffering  poor 
health  resulting  from  high  density 
(Ricca  1999).  Delisting  the  Douglas 
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confirmed  in  the  Douglas  County  DPS, 
the  post-delisting  monitoring  program 
will  include  tracking  the  incidence  of 
this  disease. 

Predation  is  known  to  be  a  leading 
cause  of  death  in  white-tailed  deer 
populations  (Halls  1978).  Ricca  etal. 
(2002)  studied  survival  of  Columbian 
white-tailed  deer  fawns,  and  found  that 
predation  was  the  most  frequent  known 
cause  of  death  for  fawns  in  his  study. 
Bobcats  {Lynx  rufus)  were  the  dominant 
predator,  and  researchers  found  some 
evidence  of  predation  by  red  foxes 
( Vulpes  wipes)  and  domestic  dogs 
(Ricca  et  al.  2002).  Coyotes  [Canis 
latrans)  are  frequent  predators  of  white- 
tailed  deer  elsewhere  (Halls  1978),  but 
recent  research  (Ricca  et  al.  2002)  fovmd 
no  evidence  of  fawns  killed  by  coyotes 
in  Douglas  County.  The  apparent 
absence  of  coyote  predation  may  be  due 
in  part  to  the  Wildlife  Services  predator 
control  program  at  the  U.S.  Department 
of  Agriculture  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  Douglas 
County  contracts  with  APHIS,  Wildlife 
Services,  to  conduct  predator  control. 
The  program  focuses  mainly  on  coyotes, 
but  also  responds  to  fox,  bobcat,  and 
cougar  [Puma  concolor)  complaints 
(Stan  Thomas.  District  Supervisor, 
APHIS,  Wildlife  Services,  pers.  comm. 
2001).  The  purpose  of  the  program  is  to 
protect  sheep  and  cattle  ranching 
operations  in  the  area,  but  it  may  also 
provide  incidental  benefits  to  the 
Douglas  County  DPS  by  reducing  the 
number  of  potential  predators  on  fawns. 
In  summary,  disease  and  predation  are 
not  considered  threats  to  the  Douglas 
County  DPS. 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  The  lack  of  adequate 
Federal,  State,  or  local  regulatory 
mechanisms  for  protecting  habitat  and 
controlling  take  was  largely  responsible 
for  the  decline  of  the  deer.  Columbian 
white-tailed  deer  in  Douglas  County 
have  recovered  because  Federal.  State, 
and  local  governments  have  exercised 
their  authorities  to  protect  the 
subspecies  and  its  habitat. 

For  example,  the  State  of  Oregon 
currently  prohibits  hunting  of  all  white- 
tailed  deer  in  western  Oregon  (described 
in  Factor  B,  above).  Delisting  would 
provide  the  State  with  the  flexibility  to 
allow  some  regulated  harvest  to  reduce 
population  density  if  necessarv  to 
improve  herd  health. 

Douglas  County  also  provides 
important  regulatory  protection  for 
Columbian  white-tailed  deer  habitat  on 
private  lands  through  its 
Comprehensive  Plan  and  Deer  Habitat 
Protection  Program  (DCPD  1995;  2000a). 
The  Comprehensive  Plan  addresses 
Oregon's  Statewide  Planning  Goals. 


Goal  5  requires  local  governments  to 
conserve  open  space  and  protect  natural 
and  scenic  resources  for  future 
generations;  Douglas  County's 
Columbian  White-Tailed  Deer  Habitat 
Protection  Program,  which  is  described 
in  more  detail  under  Factor  A,  was 
established  in  1980  under  Goal  5  (DCPD 
2000a).  Statewide  planning  Goals  3  and 
4  provide  guidelines  to  maintain  the 
rural  landscape  in  Douglas  County  by 
protecting  agriculture,  timber,  and 
transitional  (farm/forest)  lands.  These 
goals  were  also  incorporated  into 
Douglas  County's  Columbian  White- 
tailed  Deer  Habitat  Protection  Program, 
and  also  provide  a  measure  of 
protection  for  deer  habitat  (DCPD 
2000a).  Douglas  County's  zoning  and 
planning  ordinances  and  county  park 
designations  are  recognized  in  the 
Recovery  Plan  as  valid  methods  to 
secure  habitat,  and  will  provide 
continuing  regulatory  protection  of 
Columbian  white-tailed  deer  habitat 
unless  changed  through  a  public 
process. 

E.  Other  natural  or  manmadc  factors 
affecting  its  continued  existence.  There 
are  a  number  of  other  threats  to  the 
survival  of  individual  Columbian  white- 
tailed  deer  in  Douglas  County.  These 
include  road  kill,  hybridization  with 
black-tailed  deer,  emaciation,  conflicts- 
with  private  landowners,  and  fire. 

Road  kill  is  one  of  the  major  sources 
of  mortalitv  for  white-tailed  deer  in  the 
United  States  (Halls  1978).  Ricca  et  al. 
(2002)  concluded  that  road  kill  was  the 
second  most  frequent  cause  of  death  in 
his  study;  they  determined  that  five  deer 
(17  percent  of  marked  adult  deer)  over 
a  period  of  3  years  were  killed  bv 
vehicle  collisions.  Apparently,  the 
incidence  of  road  kill  is  fairly  constant. 
Almost  20  years  earlier.  Smith  (1981) 
found  car  collisions  to  be  the  second 
most  frequent  cause  of  death  for  deer  in 
Douglas  County.  Although  road  kill  is  a 
major  source  of  mortality  for  the 
Douglas  County  DPS,  it  has  not  been  a 
limiting  factor  for  population  growth  (D. 
Jackson.  ODFW.  pers.  comm.  2001). 

Hybridization  between  Columbian 
white-tailed  deer  and  Columbian  black- 
tailed  deer  has  long  been  suspected  to 
occur,  and  probable  hybrids  have  been 
observed  in  Douglas  County  for  many 
years  (ODFW  1995).  Biologists  from  the 
ODFW  have  noted  evidence  of 
hybridization  (i.e.,  deer  with  physical 
characteristics  of  both  white-tailed  and 
black-tailed  deer),  but  concluded  that 
the  rate  of  cross-breeding  is  not  a  threat 
to  the  continued  existence  of  the 
Douglas  County  DPS  (Kistner  and 
Denney  1991).  Gavin  and  May  (1988) 
conducted  laboratory  analyses  of  muscle 
samples  from  Columbian  white-tailed 


Federal  Register / Vol.  68,  No.  142 /Thursday,  July  24,  2003 /Rules  and  Regulations 


4^57 


deer  and  Columbian  black-tailed  deer  in 
Douglas  County  and  found  no  evidence 
of  hybridization  between  the  two 
subspecies. 

Emaciation,  which  may  be  the  result 
of  poor  forage  quality,  was  determined 
to  be  the  leading  cause  of  death  in  a 
recent  study.  During  3  years  of  research 
on  marked  deer,  Ricca  (1999)  found  that 
28  percent  of  the  deer  that  died  during 
the  study  were  emaciated  and  diseased 
(see  disease  discussion  in  Factor  B, 
above).  This  finding  is  also  consistent 
with  an  earlier  study  (Smith  1981).  High 
deer  density  may  result  in  poor  habitat 
quality  through  overuse  of  habitat 
resources  (Ricca  1999).  Management 
actions  to  reduce  deer  density  or 
increase  habitat  quality  could  reduce 
the  incidence  of  emaciation.  Active 
habitat  management  (prescribed 
burning)  to  improve  forage  quality  has 
begun  at  the  NBHMA®.  Klein,  pers 
comm.,  2001;  District  Manager,  BLM,  in 
litt.  2002). 

With  growrth  of  the  deer  population, 
deer-hiunan  conflicts  have  increased. 
From  1996  to  2000,  the  ODFW  recorded 
249  complaints  from  private  property 
owners  with  deer  depredation  problems 
(ODFW,  in  litt.  2001).  Resident 
subiu'ban  deer  can  cause  serious  damage 
to  croplands,  gardens,  and  ornamental 
plantings.  Conflict  ensues  because 
under  the  Act  it  is  illegal  to  "take" 
listed  deer,  which  includes  such  actions 
as  hazing  or  harassing  to  disperse  the 
deer,  even  where  serious  continued 
damage  is  occurring.  Delisting  the 
Douglas  County  DPS  allows  more 
flexibility  in  development  and 
implementation  of  a  management  plan 
to  control  and  enhance  deer 
populations,  while  fostering  better 
relationships  with  landowners  and  more 
effective  long-term  conservation. 

Fire  has  historically  played  a  large 
part  in  shaping  habitat  for  Columbian 
white-tailed  deer  in  Douglas  County. 
Although  fire  may  have  negative  short- 
term  impacts  on  habitat,  deer 
distribution,  and  numbers,  the  long- 
term  effects  can  be  beneficial  by 
removing  decadent  brush,  promoting 
the  growth  of  nutritious  vegetation,  and 
maintaining  the  oak/grassland  habitat 
that  the  deer  prefer  (Halls  1978;  BLM 
2000).  Columbian  white-tailed  deer 
evolved  with  the  occurrence  of  fire  in 
the  ecosystem,  and  prescribed  burning 
is  one  of  the  key  management 
prescriptions  for  restoring  and 
maintaining  habitat  quality  for  the  deer 
at  the  NBHMA  (BLM  2000;  Service 
2001).  The  occurrence  of  a  large-scale 
devastating  wildfire  is  unlikely.  The 
growing  human  population  of  Douglas 
County  demands  active  fire  suppression 
on  public  and  private  lands  which,  will 


likely  convey  some  protection  for  the 
deer. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  concerning  the  past,  present, 
and  future  threats  faced  by  the  Douglas 
County  DPS.  On  the  basis  of  this 
evali|ation,  we  conclude  the  threats  that 
caused  the  Douglas  County  population 
of  Columbian  white-tailed  deer  to 
decline  no  longer  pose  a  risk  to  the 
continued  survival  of  the  DPS,  and  its 
removal  from  the  List  of  Endangered 
and  Threatened  Wildlife  is  appropriate. 
The  population  is  robust,  and  protection 
of  abundant  habitat  used  by  the  deer  in 
Douglas  County  justifies  delisting  the 
DPS.  During  the  public  comment  period 
on  the  supplemental  proposed  rule,  we 
asked  for  review  from  three 
independent  peer  reviewers.  All  three 
peer  reviewers  agreed  that  the  data 
support  our  decision  to  delist. 

In  accordance  with  5  U.S.C.  553(d), 
we  have  determined  that  this  rule 
relieves  an  existing  restriction  and  good 
cause  exists  to  make  the  effective  date 
of  this  rule  immediate.  Delay  in 
implementation  of  this  delisting  would 
cost  government  agencies  staff  time  and 
monies  on  conducting  formal  section  7 
consultation  on  actions  that  may  affect 
a  species  no  longer  in  need  of  the 
protection  under  the  Act.  Relieving  the 
existing  restriction  associated  with  this 
listed  species  will  enable  Federal 
agencies  to  minimize  any  further  delays 
in  project  planning  and  implementation 
for  actions  that  may  affect  the  Douglas 
County  DPS  of  Columbian  white-tailed 
deer. 

Effects  of  the  Rule 

Promulgation  of  this  final  rule  will 
affect  the  protection  afforded  to  the 
Douglas  County  DPS  under  the  Act. 
Taking,  interstate  commerce,  import, 
and  export  of  deer  from  the  Douglas 
County  DPS  are  no  longer  prohibited 
under  the  Act.  In  addition,  with  the 
removal  of  the  Douglas  County  DPS 
from  the  List  of  Endangered  and 
Threatened  Wildlife,  Federal  agencies 
are  no  longer  required  to  consult  with 
us  under  section  7  of  the  Act  to  ensure 
that  any  action  authorized,  funded,  or 
carried  out  by  them  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  deer  in  Douglas  County,  Oregon. 

Harvest  and  permitted  scientific  take 
will  be  regulated  by  the  State  of  Oregon, 
and  will  be  considered  in  the  context  of 
potential  effects  to  population  stability 
(ODFW,  in  litt.  2001).  Biological  data 
such  as  sex  ratios,  age,  reproductive 
status,  and  health  status  (i.e.,  parasitism 
and  bacterial  infections)  from  individual 
deer  taken  through  legal  harvest  or  the 
issuance  of  special  permits  will  be 


available  to  inform  future  management. 
Delisting  the  Douglas  County  DPS  is 
expected  to  have  positive  effects  in 
terms  of  management  flexibility  to  State 
and  local  governments.  Deer  densities  in 
selected  areas  may  be  reduced  by 
management  actions.  Individual  deer 
could  be  controlled  by  hazing,  and 
targeted  individuals  could  be  removed 
where  repeated  severe  damage  to 
agricultural  crops,  gardens,  or 
ornamental  plantings  was  documented. 
Thus,  delisting  will  allow  managers 
greater  flexibility  to  take  actions  to 
reduce  overcrowding  in  selected  areas, 
which  could  result  in  a  healthier  deer 
population. 

"The  delisting  of  the  Douglas  County 
DPS  of  Columbian  white-tailed_deer  will 
not  change  the  endangered  status  of  the 
Columbia  River  DPS  of  this  subspecies. 
It  remains  fully  protected  by  the  Act. 

Monitoring 

Section  4(g)(1)  of  the  Act  requires  us, 
in  cooperation  with  the  States,  to 
implement  a  monitoring  program  for  not 
less  than  5  years  for  all  species  that  have 
been  recovered  and  delisted.  The 
purpose  of  this  requirement  is  to 
develop  a  program  that  detects  the 
failure  of  any  delisted  species  to  sustain 
itself  without  the  protective  measures 
provided  by  the  Act.  If,  at  any  time 
during  the  monitoring  period,  data 
indicate  that  protective  status  under  the 
Act  should  be  reinstated,  we  can  initiate 
listing  procedures,  including,  if 
appropriate,  emergency  listing. 

A  monitoring  plan  is  being  developed 
for  the  Douglas  County  DPS.  The  plan 
will  be  designed  to  detect  changes  in  the 
status  of  the  population,  and  will  be 
comprised  of  three  components:  (1) 
Monitoring  population  size  and  other 
key  population  parameters;  (2)  tracking 
the  incidence  of  disease  in  the  herd;  and 
(3)  periodic  assessment  of  habitat 
protection  efforts  in  the  Douglas  County 
DPS's  range. 

The  three  components  of  the  plan  will 
likely  be  addressed  as  follows:  (1)  We 
will  work  with  the  ODFW  to  continue 
spring  and  fall  population  surveys;  data 
from  these  surveys  will  allow  us  to 
assess  key  population  parameters 
including  population  size,  trend, 
recruitment,  and  distribution.  (2)  Data 
on  the  incidence  of  disease  will  be 
gathered  to  follow  trends  in  contagious 
diseases  in  the  herd,  particularly  those 
diseases  that  have  a  potential  to  become 
epizootic  (e.g.,  adenovirus  and  deer  hair 
loss  syndrome).  Additional  research 
into  potential  epizootic  diseases  may  be 
conducted,  when  warranted,  in 
cooperation  with  other  agencies  during 
the  monitoring  period.  (3)  Habitat 
protection  efforts  will  be  assessed  in  a 
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coordinated  pe  riodic  review  of  the 
various  management  plans  (i.e., 
NBHMA,  Mildfed  Kanipe  Memorial 
Park,  and  Douf  las  County's  Deer  Habitat 
Protection  Proj  Tam).  Data  from  the  three 
components  of  the  monitoring  program 
will  be  evaluat  ;d  by  our  experts,  the 
ODFW,  and  the '  Recovery  Team,  as 
appropriate. 

If  at  any  tim«  dvuing  the  monitoring 
period  we  dete  :t  a  significant  change  in 
the  population  we  will  evaluate  and 
change  the  moi  litoring  methods,  if 
appropriate,  an  d/or  consider  relisting 
the  DPS,  if  war  -anted.  At  the  end  of  the 
monitoring  period,  we  will  decide  if 
relisting,  contij  lued  monitoring,  or  an 
end  to  monitor  ng  activities  is 
appropriate.  If  varranted  [e.g.,  data 
show  a  signific  mt  decline  or  increased 
threats),  we  wi  1  consider  continuing 
monitoring  bey  and  the  specified  period 
and  may  modif  /  the  monitoring 
program  based  an  an  evaluation  of  the 
results  of  the  ir  itial  monitoring 
program. 

Tne  monitor]  ig  plan  is  being 
developed  with  the  assistance  of  our 
technical  staff  end  the  ODFW,  and  will 
be  peer  reviewe  d.  When  a  draft  of  the 
monitoring  plaj  i  is  complete,  we  will 
publish  a  notici  s  of  its  availability  in  the 
Federal  Registc  r  inviting  public 
comment. 

Paperwork  Ret  uction  Act 

Office  of  Mar  agement  and  Budget 
(OMB)  regulatiims  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  m  U.S.C.  3501  et  seq.), 
require  that  irit<  Tested  members  of  the 
public  and  affe(  ted  agencies  have  an 
opportunity  to  (  omment  on  agency 
information  col  ection  and 


Common  nam* 


Mammals 


Deer,  Columbian 
white-tailed. 


recordkeeping  activities  (5  CFR 
1320.8(d)).  The  OMB  regulations  at  5 
CFR  1320.3(c)  define  a  collection  of 
information  as  the  obtaining  of 
information  by  or  for  an  agency  by 
means  of  identical  questions  posed  to, 
or  identical  reporting,  recordkeeping,  or 
disclosure  requirements  imposed  on  10 
or  more  persons.  Furthermore,  5  CFR 
1320.3(c)(4)  specifies  that  "ten  or  more 
persons"  refers  to  the  persons  to  whom 
a  collection  of  information  is  addressed 
by  the  agency  within  any  12-month 
period. 

This  rule  does  not  include  any 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  The  information  needed 
to  monitor  the  status  of  the  Columbian 
white-tailed  deer  will  be  collected 
primarily  by  Service,  ODFW,  and  the 
BLM.  We  do  not  anticipate  a  need  to 
request  data  or  other  information  from 
the  public,  other  than  the  ODFW,  to 
satisfy  monitoring  information  needs.  If 
it  becomes  necessary  to  collect 
information  from  10  or  more 
individuals,  groups,  or  organizations  per 
year,  we  will  first  obtain  information 
collection  approval  from  OMB. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  designation  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 


References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Oregon  Fish  and  Wildlife  Office  (see 
ADDRESSES  section,  above). 

Author 

The  primary  author  of  this  final  rule 
is  Cat  Brown,  U.S.  Fish  and  Wildhfe 
Service,  Oregon  Fish  and  Wildlife  Office 
(see  ADDRESSES  section,  above). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

■  For  the  reasons  set  out  above,  we 
hereby  amend  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

■  2.  We  amend  section  17.11(h)  by 
revising  the  entry  for  "deer,  Columbian 
white-tailed,  Odocoileus  virginianus 
leucurus,  under  "Mammals"  in  the  table 
"List  of  Endangered  and  Threatened 
Wildlife",  to  read  as  follows: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


(h) 


Species 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Odocoileus 
virginianus 
leucurus. 


VISA.  (WA,  OR)  ... 


Columbia  River 
(Clark,  Cowlitz, 
Pacific, 

Skamania,  and 
Wahkiakum 
Counties,  WA, 
and  Clatsop,  Co- 
lumbia, and  Mult- 
nomah Counties, 
OR). 


1,738 


NA 


NA 
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Dated:  July  1,2003. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  03-17756  Filed  7-23-03;  8:45  am] 
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Animal  and  Flint 
Service 

7  CFR  Part  33i 


OF  AGRICULTURE 
Health  Inspection 


[Docket  03-070-1] 

Public  Meetinds;  Listing  of  Biological 
Agents  and  Toxins 

agency:  Animil  and  Plant  Health 
Inspection  Sen  ice,  USDA. 
ACTION:  Notice  of  public  meetings. 


parti  35 


summary:  This 
and  entities 
transferring 
listed  in  7  CFR 
interested 
Plant  Health 
hold  a  series 
provide  a  forur  i 
criteria  used  to 
agent  has  the 
threat  to  plant 
DATES:  We 
that  we  receive 
8,  2003. 

Three  public 
for  August  200: 
August  12,  200  1 
in  Charlotte 
from  9  a.m.  to 
and  on  August 
3  p.m.  in 
ADDRESSES:  If 
meetings  and 
you  may  submi 
mail/commerci 
If  you  use  posta  1 
delivery,  please 
comment  (an 
to:  Docket  No 
Analysis  and 
APHIS,  Station 
Unit  118, 
Please  state  tha 
Docket  No.  03- 
address  your 
regulations@ap  j 
comment  must 
of  your  message 
files.  Please  inc 


is  to  notify  individuals 
po  isessing,  using,  or 
bic  logical  agents  and  toxins 
331.3,  as  well  as  other 
that  the  Animal  and 
In  jpection  Service  will 
of  public  meetings  to 
for  discussion  of  the 
determine  whether  an 
p  )tential  to  pose  a  severe 
ealth  or  products, 
will  consider  all  comments 
on  or  before  September 


NC 


Sacrai  nento 


ya 


meetings  are  scheduled 
They  will  be  held  on 
from  5:30  to  8:30  p.m. 
;  on  August  19,  2003, 
p.m.  in  Riverdale.  MD; 
n,  2003,  from  9  a.m.  to 

CA. 
u  cannot  attend  the 

to  submit  comments, 
comments  by  postal 
il  delivery  or  by  e-mail, 
mail/commercial 
send  four  copies  of  your 

and  three  copies) 
-070-1,  Regulatory 
elopment,  PPD, 
3C71,  4700  River  Road 
MD  20737-1238. 
your  comment  refers  to 
I  )70-l .  If  you  use  e-mail, 
to 
is.usda.gov.  Your 
je  contained  in  the  body 
do  not  send  attached 
ude  your  name  and 


wish 


oiiginal 
C3 
D;v 


River  lale 


en  mment 


address  in  your  message  and  "Docket 
No.  03-070-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

The  public  meetings  will  be  held  at 
the  following  locations: 

1.  Charlotte,  NC.  The  Charlotte 
Convention  Center,  510  South  College 
Street,  Room  217AB,  Charlotte,  NC 
28202. 

2.  Riverdale,  MD.  The  USDA  Center  at 
Riverside,  4700  River  Road,  Riverdale, 
MD  20737.  Travel  directions  to  the 
USDA  Center  at  Riverside  are  available 
on  the  Internet  at  http:// 
www.aphis.usda.gov/ppq/direct.html. 
Picture  identification  is  required  to  gain 
access  to  the  building.  Parking  is 
available  next  to  the  building  for  a  $2.25 
fee  (please  have  quarters  or  $1  bills 
available).  The  nearest  Metro  station  is 
the  College  Park  station  on  the  Green 
Line,  which  is  witfiin  walking  distance. 

3.  Sacramento,  CA.  The  John  E.  Moss 
Federal  Building,  General  Services 
Administration,  650  Capital  Mall,  1st 
Floor  Conference  Center.  Stanford 
Room,  Sacramento,  CA  95814. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Firko,  Assistant  Director, 
Plant  Health  Programs,  USDA,  APHIS, 
PPQ,  4700  River  Road  Unit  137, 
Riverdale,  MD  20737-1236;  (301)  734- 
8758. 

SUPPLEMENTARY  INFORMATION:  On  June 
12,  2002,  the  President  signed  into  law 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Pub.  L.  107-188). 
Title  II  of  Public  Law  107-188, 
"Enhancing  Controls  on  Dangerous 
Biological  Agents  and  Toxins"  (sections 
201  through  231),  provides  for  the 
regulation  of  certain  biological  agents 
and  toxins  by  the  Department  of  Health 


and  Human  Services  (subtitle  A, 
sections  201-204)  and  the  Department 
of  Agriculture  (subtitle  B,  sections  211- 
213),  and  provides  for  interagency 
coordination  between  the  two 
departments  regarding  overlap  agents 
and  toxins  (subtitle  C,  section  221).  For 
the  Department  of  Health  and  Human 
Services,  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  has  been 
designated  as  the  agency  with  primary 
responsibility  for  implementing  the 
provisions  of  the  Act;  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
is  the  agency  fulfilling  that  role  for  the 
Department  of  Agriculture  (USDA). 
In  subtitle  B  (which  is  cited  as  the 
"Agricultural  Bioterrorism  Protection 
Act  of  2002."  referred  to  below  as  the 
Act),  section  212(a)  provides,  in  part, 
that  the  Secretary  of  Agricultiu-e  (the 
Secretary)  must  establish  by  regulation 
a  list  of  each  biological  agent  and  each 
toxin  that  she  determines  has  the 
potential  to  pose  a  severe  threat  to 
animal  or  plant  health,  or  to  animal  or 
plant  products.  In  determining  whether 
to  include  an  agent  or  toxin  on  the  list, 
the  Act  requires  the  Secretary  to 
consider: 

1 .  The  effect  of  exposure  to  the  agent 
or  toxin  on  animal  or  plant  health,  and 
on  the  production  and  marketability  of 
animal  or  plant  products; 

2.  The  pathogenicity  of  the  agent  or 
the  toxicity  of  the  toxin  and  the 
methods  by  which  the  agent  or  toxin  is 
transferred  to  animals  or  plants; 

3.  The  availability  and  effectiveness  of 
pharmacotherapies  and  prophylaxis  to 
treat  and  prevent  any  illness  caused  by 
the  agent  or  toxin;  and 

4.  Any  other  criteria  that  the  Secretary 
considers  appropriate  to  protect  animal 
or  plant  health,  or  animal  or  plant 
products. 

In  accordance  with  these  statutory 
requirements,  on  August  12.  2002,  we 
published  in  the  Federal  Register  (67 
FR  52383-52389,  Docket  No.  02-082-1) 
an  interim  rule  that  established  the 
initial  lists  of  biological  agents  and 
toxins.  To  accomplish  this,  we 
established  new  parts  in  the  Code  of 
Federal  Regulations  (CFR),  one  part  in 
the  plant-related  provisions  of  title  7, 
chapter  III,  and  one  part  in  the  animal- 
related  provisions  of  title  9,  chapter  I. 
Then,  on  December  13,  2002,  we 
published  in  the  Federal  Register  (67 
FR  76908-76938,  Docket  No.  02-088-1) 
an  interim  rule  that  amended  the  initial 
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lists  of  biological  agents  and  toxins  in 
both  7  CFR  331.3  and  9  CFR  121.3. 

The  Act  requires  that  the  lists  of  ., 
biological  agents  and  toxins  be  reviewed 
and  republished  biennially,  or  more 
often  as  needed,  and  revised  as 
necessary.  In  addition,  the  Act  requires 
that,  when  determining  whether  to 
include  an  agent  or  toxin,  the  Secretary 
shall  consult  with  appropriate  Federal 
departments  and  agencies  and  with 
scientific  experts  representing 
appropriate  professional  groups. 

In  preparation  for  the  biennial  review 
of  the  list  required  by  the  Agricultural 
Bioterrorism  Protection  Act  of  2002, 
APHIS'  Plant  Protection  and  Quarantine 
program  intends  to  reevaluate  and 
further  develop  the  criteria  used  to 
determine  whether  an  agent  has  the 
potential  to  pose  a  severe  threat  to  plant 
health  or  products.  Accordingly,  we  are 
holding  a  series  of  public  meetings  to 
provide  a  forum  for  discussion  of  the 
criteria  that  should  be  used. 

The  meetings  will  be  held  on  August 
12,  2003,  from  5:30  to  8:30  p.m.  in 
Charlotte,  NC;  on  August  19,  2003,  from 
9  a.m.  to  3  p.m.  in  Riverdale,  MD;  and 
on  August  21,  2003,  from  9  a.m.  to  3 
p.m.  in  Sacramento,  CA.  Information 
regarding  the  meetings  may  be  obtained 
from  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Written  Comments 

If  you  cannot  attend  the  meeting,  you 
may  submit  written  comments  on  the 
topics  outlined  in  this  notice.  To  submit 
written  comments,  please  follow  the 
instructions  listed  under  the  heading 
ADDRESSES  near  the  beginning  of  this 
document. 

Done  in  Washington,  DC,  this  21st  day  of 
July.  2003. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-18951  Filed  7-23-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 

[Docket  No.  0(M)24-1] 

Veterinary  Diagnostic  Services  User 
Fees 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  increase 
the  user  fees  for  veterinary  diagnostic 


services  to  reflect  changes  in  our 
operating  costs  and  changes  in 
calculating  our  costs.  We  are  also 
proposing  to  set  rates  for  multiple  fiscal 
years.  These  proposed  actions  are 
necessary  to  ensure  that  we  recover  the 
actual  costs  of  providing  these  services. 
We  are  also  proposing  to  provide  for  a 
reasonable  balance,  or  reserve,  in  the 
veterinary  diagnostics  user  fee  account. 
The  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  as  amended, 
authorizes  us  to  set  and  collect  these 
user  fees. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  September 
22,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  conunent  (an  original  and 
three  copies)  to:  Docket  No.  00-024-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-024-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  00-024-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  program 
operations,  contact  Dr.  Randall  Levings, 
Director,  National  Veterinarj'  Services 
Laboratories,  1800  Dayton  Road.  P.O. 
Box  844,  Ames,  \A  50010;  (515)  663- 
7357. 

For  information  concerning  rate 
development  for  the  proposed  user  fees, 
contact  Mrs.  Kris  Caraher.  Accountant. 
User  Fees  Section,  MRPBS,  APHIS,  4700 
River  Road  Unit  39,  Riverdale,  MD 
20737-1231; (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 


Background 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  veterinary 
diagnostic  services  and  import  and 
export  related  ser\'ices  for  live  animals 
and  birds  and  animal  products  are 
contained  in  9  CFR  part  130  (referred  to 
below  as  the  regulations).  These  user 
fees  are  authorized  by  section  2509(c)  of 
the  Food.  Agriculture,  Conservation  and 
Trade  Act  of  1990,  as  amended  (21 
U.S.C.  136a),  which  provides  that  the 
Secretary  of  Agriculture  may,  among 
other  things,  prescribe  regulations  and 
collect  fees  to  recover  the  costs  of 
veterinary  diagnostics  relating  to  the 
control  and  eradication  of 
communicable  diseases  of  livestock  or 
poultry  within  the  United  States. 

In  tHis  document,  we  are  proposing  to 
amend  the  regulations  by  increasing  the 
user  fees  for  certain  veterinary 
diagnostic  services,  including  certain 
diagnostic  tests,  reagents,  and  other 
veterinary  diagnostic  materials  and 
services.  Operating  costs  have  increased 
since  these  user  fees  were  established  in 
a  final  rule  published  in  the  Federal 
Register  on  October  7,  1998  (63  FR 
53783-53798,  Docket  No.  94-115-2). 
Therefore,  the  user  fees  need  to  be 
updated  to  reflect  those  increases. 
However,  the  main  reason  for  the 
increase  in  the  fees  is  due  to  new  cost- 
finding  techniques  employed  by  APHIS. 
The  Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  No.  4, 
"Managerial  Cost  Accounting  Standards 
and  Concepts,"  issued  by  the  Office  of 
Management  and  Budget,  mandated  that 
APHIS  capture  cost  accounting  data  in 
its  program  costs.  We  were  required  to 
accumulate  and  report  the  costs  of 
veterinary  diagnostic  activities  on  a 
regular  basis  through  the  use  of  cost 
accounting  systems  and  cost  finding 
techniques.  In  order  to  comply  with 
SFFAS  No.  4,  APHIS  conducted  an 
Activity  Based  Costing  (ABC)  project  at 
the  National  Veterinary  Ser\'ices 
Laboratories  (NVSL)  in  Ames,  lA,  which 
identified  the  sources  of  all  costs  for 
veterinary  diagnostic  services.  As  a 
result  of  that  project,  we  determined 
that  costs  for  user  fee-related  services 
were  not  adequately  being  recovered 
through  user  fee  collections.  Based  on 
this  determination,  we  are  proposing 
new  fees  to  recover  these  newly 
identified  costs.  Each  of  the  updated 
user  fees  contains  a  proportionate  share 
of  the  costs  identified  in  the  ABC  study. 

The  user  fees  that  we  are  proposing 
for  veterinarj'  diagnostic  goods  emd 
services  would  cover  multiple  fiscal 
years  (2004  through  2007  and  beyond). 
Establishing  annual  user  fee  changes  in 
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production.  Our  proposed  revisions  of 
the  fee-for-service  charges  to  recover  the 
costs  incurred  by  APHIS  would  move 
the  private  costs  of  individuals  closer  to 
the  true  cost  of  producing  their  outputs. 
The  proposed  annual  increases,  which 
would  span  fiscal  years  2004  through 
2007,  would  help  ensure  that  the  fees 
accurately  reflect  the  cost  of  providing 
the  service. 

Development  of  Fee  Structure 

User  fee  components.  The  user  fees 
proposed  in  this  document  are  based  on 
average  laboratory  employee  salaries 
and  benefits  in  each  of  the  fiscal  years 
2004  through  2007,  and  estimates  of  the 
number  of  direct  labor  hours  required  to 
provide  each  service.  The  proposed  user 
fees  have  been  calculated  to  recover  the 
full  costs  for  tests,  diagnostic  reagents, 
and  other  veterinary  diagnostic  services. 
These  costs  include  direct  labor  costs, 
administrative  support  costs,  premium 
costs  (if  any),  agency  overhead  costs, 
and  departmental  charges.  These 
components  are  described  below;  the 
user  fee  calculation  for  the  proposed 
virus  isolation  fee  for  fiscal  year  (FY) 
2004  is  used  throughout  as  an  example. 

We  are  proposing  to  charge  a  specific 
dollar  amoimt  for  each  service  we 
provide  {i.e.,  for  each  test  we  perform  or 
each  diagnostic  reagent  or  other 
veterinary  diagnostic  service  we 
provide).  We  have  attempted  to 
minimize  the  costs  of  our  services, 
thereby  keeping  APHIS  user  fees  at  the 
lowest  possible  level.  If,  in  the  future,  a 
user  requests  a  test,  diagnostic  reagent, 
or  other  veterinary  diagnostic  material 
or  service  that  is  not  specifically  listed 
in  our  regulations,  we  would  charge  the 
proposed  hourly  user  fee  set  forth  in 
proposed  §  130.19  for  the  amount  of 
time  required  to  perform  the  service, 
calculated  to  the  nearest  quarter  of  an 
hour. 

Each  user  fee  varies  based  on  the 
direct  labor  hours  required  to  perform 
the  test  or  provide  the  diagnostic 
reagent  or  other  veterinary*  diagnostic 
material  or  service.  For  example,  the 
time  spent  by  laboratory  personnel  to 
prepare  a  sample,  conduct  the  test,  and 
read  the  test  would  be  part  of  the  direct 
labor  hours  for  testing  a  tissue  sample 
for  disease-causing  organisms.  In  cases 
where  a  test  is  performed  for  more  than 
one  disease,  it  may  take  different 
amounts  of  time  for  each  disease.  Those 
times  have  been  averaged  to  calculate 
the  user  fee  for  the  test.  We  have 
carefully  calculated  all  of  oiur  proposed 
user  fees  to  correctly  reflect  the  direct 
labor  hours  required  for  each  test, 
reagent,  or  service.  We  took  into  account 
variations  in  the  time  needed  to  provide 
a  service  by  determining  the  average 


time  necessary  to  provide  the  service; 
similar  user  fee  components  are  used  for 
othef  agency  user  fees  throughout  the 
regulations. 

Direct  labor  costs.  Direct  labor  costs 
are  the  average  salary  and  benefit  costs 
of  the  laboratory  employees  performing 
the  service  multiplied  by  the  estimated 
direct  labor  hours  required.  Average 
laboratory  costs  were  used  to  calculate 
direct  labor  costs  because  we  have 
determined  that  it  is  more  accurate  to 
use  the  average  salary  for  laboratory 
employees  to  calculate  the  user  fee.  For 
example,  the  estimated  average 
laboratory  salary  at  the  Diagnostic 
Virology  Lab  for  FY  2004  is  $28.85  per 
hour.  On  average,  it  takes  0.295  hours 
per  virus  isolation  test,  leading  to  direct 
labor  costs  of  $8.51. 

Administrative  support  costs. 
Administrative  support  costs  are 
incurred  at  the  laboratories.  They 
include  clerical  and  administrative 
activities;  direct  materials;  indirect  labor 
hoiu-s;  rent;  billing  and  collection  costs; 
travel  and  transportation  for  personnel, 
supplies,  equipment,  and  other 
necessary  items;  training;  legal  counsel; 
capital  equipment  costs;  general 
supplies  for  offices,  washrooms,  and 
cleaning;  contractual  services;  grounds 
maintenance;  and  utilities.  Direct 
materials  include  the  cost  of  any 
materials  needed  to  conduct  the  test  or 
to  provide  the  diagnostic  reagent,  slide 
set,  tissue  set,  or  service.  For  example, 
direct  materials  for  conducting  a 
laboratory  test  include,  but  are  not 
limited  to,  glassware,  chemicals,  and 
other  supplies  necessary  to  perform  the 
test.  Indirect  labor  hours  include 
supervision  of  personnel  and  time  spent 
doing  necessary  work,  such  as  repairing 
equipment,  that  is  not  directly 
connected  with  a  specific  test, 
diagnostic  reagent,  or  other  veterinary 
diagnostic  material  or  service. 
Contractual  services  may  include,  but 
are  not  limited  to,  guard  service,  trash 
pickup,  and  maintenance.  Utilities 
include  water,  telephone,  electricity, 
natural  and  propane  gas,  and  heating 
and  diesel  oil. 

The  costs  of  administrative  support 
are  applied  as  a  percentage  of  the  base 
direct  labor  amount;  at  NVSL  in  Ames, 
administrative  support  is  296  percent  of 
direct  labor,  and  at  NVSL  FADDL, 
administrative  support  is  1,638  percent 
of  direct  labor.  For  example,  the 
administrative  support  costs  for  the 
virus  isolation  test  are  calculated  at  296 
percent  of  its  direct  labor  costs  of  $8.51 
to  be  $25.19.  The  total  direct  labor  and 
administrative  support  costs  for  one 
virus  isolation  test  are  $33.70. 

NVSL  FADDL  administrative  support 
costs  compared  to  NVSL  in  Ames  costs. 
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Readers  may  note  that  our  proposed 
user  fees  for  tests  performed  at  NVSL 
FADDL  are  higher  than  our  proposed 
user  fees  for  the  same  tests  performed  at 
NVSL  in  Ames.  Both  NVSL  FADDL  and 
NVSL  in  Ames  work  with  infectious  and 
contagious  disease  agents.  However, 
NVSL  FADDL,  which  is  isolated  from 
the  U.S.  mainland,  is  designed  to  work 
specifically  with  highly  infectious 
diseases  exotic  to  the  United  States. 
Because  of  this,  special  biosecurity 
measures  are  required  at  NVSL  FADDL 
that  are  not  required  at  NVSL  in  Ames. 
As  a  result,  NVSL  FADDL  operating 
costs  are  higher  than  NVSL  in  Ames' 
operating  costs.  The  user  fees  we  are 
proposing  reflect  this  difference  in 
costs. 

Premium  costs.  Premium  costs  are 
expenses  that  are  incurred  solely  for  a 
specific  test  or  service.  For  example, 
certain  tests  require  expensive  reagents 
in  addition  to  the  direct  labor  time  and 
laboratory  materials  included  in 
administrative  support  costs.  Premium 
costs  for  the  proposed  flat  rate  user  fees 
have  been  included  in  the  proposed 
calculated  fees.  For  example,  each 
sterilization  by  gamma  radiation  at 
NVSL  FADDL  requires  special 
radioactive  materials,  irradiation  costs, 
and  travel  costs  for  an  APHIS  employee 
to  hand-carry  the  material.  Based  on  the 
high  amount  of  costs  involved,  these 
premium  costs  have  been  added  to  the 
proposed  specific  fee  involved  rather 
than  included  as  an  administrative 
support  cost  that  is  spread  among  all 
fees  for  tests,  reagents,  and  other 
services. 

Agency  overhead.  Agency  overhead  is 
the  pro  rata  share,  attributable  to  a 
particular  diagnostic  reagent,  material, 
or  veterinary  diagnostic  service,  of  the 
management  and  support  costs  for  all 
Agency  activities  at  the  regional  level 
and  above.  Included  are  the  costs  of 
providing  budget  and  accounting 
services,  management  support  at  the 
headquarters  and  regional  levels, 
including  the  Administrator's  office, 
and  personnel  services,  public 
information  services,  and  liaison  with 
Congress.  Agency  overhead  is  calculated 
at  16.15  percent  of  total  direct  labor  and 
support  costs.  For  example,  the  agency 
overhead  for  one  virus  isolation  test  is 
$5.44,  which  is  the  product  of  virus 
isolation  direct  labor  and  administrative 
support  costs  of  $33.70  multiplied  by 
16.15  percent. 

Departmental  charges.  Departmental 
charges  are  APHIS's  share,  expressed  as 
a  percentage  of  the  total  cost,  of  ser\ices 
provided  centrally  by  the  U.S. 
Department  of  Agriculture.  Services  the 
Department  provides  centrally  include 
the  Federal  telephone  service;  mail; 


National  Finance  Center  processing  of 
payroll,  billing,  collections,  and  other 
money  management;  unemployment 
compensation;  Office  of  Workers 
Compensation  Programs;  and  central 
supply  for  storing  and  issuing 
commonly  used  supplies  and 
departmental  forms.  The  Department 
notifies  APHIS  how  much  the  agency 
owes  for  these  services. 

We  have  included  a  pro  rata  share  of 
these  departmental  charges,  as 
attributed  to  a  particular  test,  diagnostic 
reagent,  or  other  veterinary  diagnostic 
material  or  service,  in  our  user  fee 
calculations  at  the  rate  of  5.23  percent. 
For  example,  departmental  charges  to 
perform  one  virus  isolation  test  are 
$2.05.  This  amount  equals  5.23  percent 
of  total  direct  labor  costs,  administrative 
support  costs,  and  Agency  overhead 
costs  of  $39.14  described  above. 

Reserve.  We  are  proposing  to  add  an 
amount  that  would  provide  for  a 
reasonable  balance,  or  reserve,  in  the 
veterinary  diagnostics  user  fee  account. 
All  user  fees  would  contribute  to  the 
reserve  proportionately.  The  reserve 
would  ensure  that  we  have  sufficient 
operating  funds  in  cases  of  fluctuations 
in  activity  volumes,  bad  debt,  program 
shutdown,  or  customer  insolvency.  We 
intend  to  monitor  the  reserve  balance 
closely  and  propose  adjustments  in  our 
fees  as  necessary  to  ensure  a  reasonable 
balance.  For  example,  the  reserve 
amount  included  in  the  calculation  for 
one  virus  isolation  test  is  $2.06  per  test. 
The  total  costs  in  this  example  thus  far 
equal  $43.25. 

Calculation  of  proposed  user  fees.  The 
basic  steps  in  the  calculation  for  each 
particular  service  arei  (1)  Calculate 
direct  labor  costs  by  determining  the 
average  amount  of  direct  labor  required 
to  perform  the  service  and  multiply  the 
average  direct  labor  hours  by  the 
average  salary  and  benefit  costs  for 
laboratory  employees;  (2)  calculate  the 
pro  rata  share  of  administrative  support 
costs;  (3)  determine  the  premium  costs 
(if  any);  (4)  calculate  the  pro  rata  share 
of  agency  overhead  and  departmental 
charges,  respectively;  (5)  add  all  costs; 
and  (6)  round  up  to  the  next  $0.25  for 
all  fees  less  than  $10  or  round  up  or 
down  to  the  nearest  dollar  for  all  fees 
greater  than  $10.  For  example,  the  total 
virus  isolation  cost  per  test  for  FY  2004 
of  $43.25  is  rounded  down  to  $43  per 
test.  The  result  of  these  calculations  is 
a  user  fee  that  covers  the  total  cost  to 
perform  a  particular  test  or  provide  a 
particular  veterinary  diagnostic  material 
or  service  one  time.  As  is  the  case  with 
all  APHIS  user  fees,  we  intend  to 
review,  at  least  annually,  the  user  fees 
proposed  in  this  document.  We  will 


publish  any  necessary  adjustments  in 
the  Federal  Register. 

In  addition,  we  would  remove  the 
following  tests  because  they  are  either 
obsolete,  no  longer  being  performed  at 
NVSL  in  Ames  or  NVSL  FADDL,  or  are 
being  performed  but  being  incorporated 
into  another  published  rate: 

Avian  origin  bacterial  antiserums. 

mycoplasma 
Equine  origin  glanders  antiserum 
Leptospira  culturing 
Leptospira  serotyping 
Mycobacterium  avium  serotyping 
Mycology  culture  identification 
Mycology/fungus  culture  or  isolation 
Mycoplasma  isolation 
Mycoplasma  identification 
Plasmid  typing 
Warburg 

Virus  isolation  for  Newcastle  disease  virus 
Brucella  milk  ELISA 
Mercaploehanol 
Mycology/fungus  serology 
Check  tests,  anaplasma  complement  fixation 
Manual.  Brucellosis  complement  fixation 
Manual.  Anaplasmosis.  Johnes's  disease 

We  would  also  remove  a  footnote  that 
appears  in  the  tables  in  §§  130.15(a)  and 
130.16(a)  and  (b).  The  footnote  describes 
a  discount  that  applies  to  all  diagnostic, 
non-import-related  complement 
fixation,  hemagglutination  inhibition, 
fluorescent  antibody,  indirect 
fluorescent  antibody  virus 
neutralization,  and  peroxidase  linked 
antibody  tests.  The  discount  applies  to 
the  11th  and  subsequent  tests  on  the 
same  submission  by  the  same  submitter 
for  the  same  test  and  antigen.  We  have 
reevaluated  the  time  it  takes  to  conduct 
these  additional  tests  and  have 
determined  that  it  is  no  longer  cost 
effective  to  perform  the  tests  at  a 
discount.  Therefore,  we  would  remove 
the  footnote  from  those  tables. 

Finally,  in  §§  130.15(a).  130.16(a),  and 
130.18.' we  would  amend  the  tables  by 
updating  several  of  the  entries  to  reflect 
the  designations  currently  used  by 
NVSL  to  refer  to  the  particular  test  or 
service.  There  would  be  no  change  in 
the  services  or  tests  themselves;  the 
names  would  simply  be  changed  to  be 
consistent  with  the  terminology  used  bv 
NVSL. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  increase  the  user 
fees  for  veterinary  diagnostic  services  to 
reflect  changes  in  operating  costs  and 
changes  in  calculating  our  costs.  These 
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Estimated  Im  lact  of  Changes  in 
Veterinary  Diagnostic  User  Fees 
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Table  1.- -Summary  of  Current  and  Projected  Collections  of  APHIS  Veterinary  Diagnostic  User  Fees 
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assumed  equivalent  to  the  total 
additional  user  fee  collections  for  each 
category  addressed  in  this  proposed 
rule.  Projections  of  changes  in 
collections  are  based  on  estimates  of  the 
annual  voliune  of  the  affected  services 
and  products.  Estimates  of  the  annual 
volumes  were  made  by  the  Financial 
Management  Division  of  APHIS  using 
actual  volumes  from  prior  years  and 
input  from  the  laboratories. 

Change  in  Collections 

Table  1  summarizes  the  estimated 
changes  in  user  fee  collections  for  FY 
2004  through  FY  2007  that  are  necessary 
to  recover  fully  the  costs  of  performing 
these  services.  These  proposed  changes 
would  result  in  a  total  increase  in 
annual  user  fee  collections  of  about  $2.9 
million  over  the  period  discussed  in  the 
proposed  rule  (from  $2.7  million  at 
current  fee  levels  to  $5.6  million  in  FY 


2007).  There  would  be  increases  in  each 
year  from  FY  2004  to  FY  2007.  There 
would  be  an  increase  of  about  $2.4 
million  in  FY  2004,  about  an  additional 
increase  of  $101,200  increase  in  FY 

2005,  about  a  $231,500  increase  in  FY 

2006,  and  about  a  $98,100  increase  in 
FY  2007.  If  APHIS  were  to  continue  to 
collect  user  fees  at  the  current  rates  over 
this  time  period,  total  collections  would 
be  approximately  $10.8  million.  At  the 
proposed  rates,  the  total  would  be  about 
$21.4  million.  Because  the  proposed 
changes  in  user  fees  are  intended  to 
cover  cost  changes  that  have  already 
occurred  and  that  are  projected  to  occur 
over  the  period  covered  in  the  proposed 
rule,  this  difference  of  about  $10.6 
million  demonstrates  the  shortfall  in 
cost  recovery  that  would  occur  absent 
the  changes,  and,  conversely,  the 
savings  to  taxpayers  associated  with  this 
proposal. 
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in  Ames  would  increase  by  about 
$409,000. 

Impact  on  Users 

Veterinary  diagnostic  services  and 
products  are  provided  to  animal 
importers  and  exporters,  veterinarians, 
State  and  Federal  agencies  and 
laboratories,  commercial  laboratories, 
educational  institutions,  and  foreign 
governments.  To  the  extent  that  the 
proposed  changes  in  user  fees  would 
impact  operational  costs,  any  entity  that 
utilizes  APHIS  veterinary  diagnostic 
products  or  services  subject  to  user  fees 
could  be  affected  by  the  proposed  fee 
increases.  The  degree  to  which  any 
entity  could  be  affected  depends  on  its 
market  power  (the  extent  to  which  costs 
can  be  either  absorbed  or  passed  on  to 
its  buyers).  While  the  lack  of 
information  on  profit  margins  and 
operational  expenses  of  the  affected 
entities,  or  the  supply  responsiveness  of 
the  affected  industry,  prevents  the 
precise  prediction  of  the  scale  of 
impacts,  some  conclusions  on  overall 
impacts  to  domestic  and  international 
commerce  can  be  drawn. 


The  increases  in  user  fees  in  this 
proposal  represent  significant 
percentages,  primarily  in  the  first  year 
covered  by  this  proposed  rule.  In  all  six 
categories,  the  average  proposed  fee 
change  exceeds  80  percent  in  the  first 
year  and  100  percent  in  total  over  the 
period  covered  in  the  proposed  rule.  If 
the  user  fees  cannot  be  passed  on  to 
their  customers,  the  profit  margins  of 
some  entities  may  decline  as  user  fees 
are  increased.  However,  new  techniques 
now  allow  APHIS  to  better  identify  the 
true  costs  of  providing  the  veterinary 
diagnostic  services  and  products 
covered  by  user  fees.  These  techniques 
have  shown  that  there  are  considerable 
differences  between  those  true  costs  and 
the  user  fees  APHIS  has  been  charging. 
Operating  costs  have  increased  since  the 
last  time  these  fees  were  adjusted.  In 
addition,  it  has  been  shown  that  the 
direct  labor  portion  of  the  fee 
calculations  was  vastly  underestimated 
for  many  of  the  fees  in  previous 
calculations.  When  a  user  fee  does  not 
cover  all  associated  costs,  those  costs 
are  shifted  away  from  those  receiving 
and  benefitting  from  the  service  and 
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onto  APHIS,  and  thus  ultimately  to  the 
taxpayer. 

There  is  also  reason  to  believe  that  the 
economic  effects  of  the  proposed 
changes  on  most  users  would  be  small. 
The  majority  of  the  user  fees  would 
increase  by  $50  or  less.  The  majority  of 
the  proposed  fees  should  also  make  only 
a  small  contribution  to  the  total 
additional  collections  cind,  therefore, 
would  have  a  minor  impact  on  the  users 
of  those  services.  This  is  either  because 
the  proposed  change  is  small  or  the 
projected  volume  associated  with  the 
user  fee  is  small,  or  both.  In  addition, 
user  fees  are  not  charged  when  tests  are 
provided  in  the  United  States  in 
association  with  a  Federal  or 
cooperative  disease  control  program. 
Also,  in  addition  to  the  role  they  play 
in  protecting  American  agriculture,  the 
veterinary  diagnostic  services  and 
products  we  provide  facilitate 
international  trade  and  thereby  enhance 
the  business  interests  of  many  of  those 
requesting  these  services. 


Nearly  59  percent  of  the  total 
projected  change  in  collections  would 
come  from  changes  in  only  9  of  the  190 
fees,  and  more  than  93  percent  of  the 
change  would  come  from  changes  in 
just  43  of  the  fees  covered  in  this 
proposed  rule.  These  43  proposed  fee 
changes  are  projected  to  generate 
$10,000  or  more  each  in  additional 
annual  collections  by  the  end  of  the 
period  covered  by  the  proposed  rule. 
Several  factors  suggest,  however,  that 
these  fee  increases  should  not  have  a 
signifrcant  impact  on  users.  These  fees 
include  small  fees  applied  to  a  large 
annual  volume  of  users,  large  fees 
applied  to  a  very  small  volume  of  users, 
fees  that  represent  a  small  percentage  of 
the  overall  costs  associated  with  a  user's 
output,  single  fees  for  reagents  with 
numerous  final  users,  and  fees  that 
enhance  the  marketability  of  the  users' 
final  outputs. 

Small  Change  in  Collections 

The  majority  of  the  individual  user 
fee  changes  in  this  proposal  would 


make  only  small  contributions  to  the 
total  additional  collections,  and, 
therefore,  would  have  a  minor  effect  on 
the  users  of  those  services.  This  is  either 
because  the  change  in  the  fee  is  small 
or  the  projected  volume  associated  with 
the  user  fee  is  small,  or  both  (see  Table 
2). 

1 .  More  than  60  percent  of  the  user 
fees  would  change  by  less  than  $50,  and 
nearly  16  percent  by  less  than  $10. 

2.  Nearly  50  percent  of  the  user  fees 
are  projected  to  have  an  annual  volume 
of  10  or  fewer  users,  and  about  65 
percent  fewer  than  90. 

3.  More  than  31  percent  of  the  user 
fees  would  change  by  $50  or  less  and 
have  a  projected  annual  volume  of  50  or 
fewer  users. 

4.  More  than  62  percent  of  the  fees 
with  more  than  100  annual  users  would 
change  by  $25  or  less,  and  about  62 
percent  of  the  fees  that  would  change  by 
more  than  $50  have  an  estimated  annual 
volume  of  10  or  fewer  users. 


Table  2.— Increases  and  Volumes  Associated  With  Veterinary  Diagnostic  User  Fees 


Total  increase  in  user  fee: 

Number  of  fees  with  estimated  annual  volume  of; 

10  or  fewer 

11  to  20 

20  to  50 

51  to  100 

More  than  100 

$10  or  less  

$10  01  to  $25 •. 

10 
16 
21 
29 
16 

1 
3 
2 

1 
2 

1 
3 
2 

4 
4 

2 
1 
0 
1 
1 

15 
26 

$25.01  to  $50 , 

10 

$50  01  to  $100  

9 

More  ttian  $100  

6 

Program  Diseases 

When  considering  the  proposed  user 
fee  changes,  it  is  important  to  realize 
that  user  fees  are  not  charged  for  tests 
and  diagnostic  reagents  provided  in  the 
United  States  required  in  connection 
with  current  Federal  or  cooperative 
programs  to  control  or  eradicate  various 
domestic  diseases  or  pests,  known  as 
"program  diseases."  Examples  of 
program  diseases  are  tuberculosis, 
brucellosis,  and  pseudorabies.  In  those 
situations,  no  user  fee  would  be  charged 
for  veterinary  diagnostics. 

Large  Contributions  to  Collections 

The  following  factors  suggest  that 
even  those  proposed  user  fee  changes 
that  would  generate  more  than  $10,000 
in  additional  annual  collections  may 
have  a  minimal  impact  on  users. 

Thirty-six  of  the  43  proposed  user  fees 
that  we  expect  would  generate  more 
than  $10,000  each  in  additional  annual 
collections  would  change  by  less  than 
$75  each,  and  14  would  change  by  less 
than  $25  each.  In  addition,  most  of  the 
user  fees  covered  in  this  proposal  are 


collected  in  association  with  imports  or 
exports.  While  those  user  fees  would 
increase  under  this  proposed  rule,  the 
fees  continue  to  represent  only  a  small 
fraction  of  the  typical  costs  of 
purchasing  and  importing  breeding 
grade  registered  animals  into  the  United 
States,  which  can  be  between  $1,500 
and  $5,000  per  head.  Purchase  and 
import  costs  for  feeder  and  slaughter 
animals  are  often  significantly  lower  per 
animal  but  can  easily  exceed  $1 ,500  per 
shipment  depending  on  the  number  and 
type  of  animals  in  the  shipment.  About 
18  percent  of  the  total  change  in 
collections  would  come  from  a  single 
user  fee,  that  for  complement  fixation 
(CF)  tests.  About  90  percent  of  the  CF 
test  user  fees  are  collected  for  import 
and  export.  The  $5  change  in  the  first 
year  under  the  proposed  fees  and  the  $7 
total  change  in  the  user  fee  for  CF  tests 
in  §  130.16  would  be  very  small  in 
relation  to  the  value  of  the  animals 
involved  and  to  the  costs  associated 
with  importing  and  exporting  animals. 
By  providing  the  tests,  this  movement  is 
facilitated. 


A  number  of  the  proposed  reagent 
user  fees  should  generate  considerable 
additional  annual  collections  under  this 
proposal.  However,  while  these 
proposed  changes  represent 
considerable  percentage  increases  in 
those  fees,  each  purchasing  laboratory 
can  use  the  reagents  to  perform  several 
hundred  tests.  Therefore,  the  purchasing 
laboratory  can  spread  its  costs  across 
those  several  hundred  tests  for  its 
customers.  In  addition,  provision  of  the 
reagents  enhances  the  purchasing 
laboratory's  business,  for  without  the 
reagents  the  tests  would  not  be  possible. 

Along  this  same  line,  the  fact  that 
check  tests  would  generate  considerable 
additional  collections  under  this 
proposal  should  have  only  a  small 
impact.  By  passing  (getting  the  correct 
results  on  a  check  test  kit),  the 
laboratory  is  certified  to  conduct  the 
particular  test  on  samples  that  are 
received  by  the  laboratory.  Being  ^ 

certified  by  APHIS  to  conduct  a  test 
enhances  a  laboratory's  ability  to  attract 
customers. 
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overall  cost  of  developing  and  importing 
these  vaccines  is  very  high.  Because  of 
this,  the  user  fees  and  the  proposed 
increases  in  those  fees  represent  a  very 
small  portion  of  an  importer's  costs. 

Veterinary  Diagnostic  Isolation  and 
Identification  Tests  Performed  at  NVSL 
in  Ames 

The  proposed  user  fee  changes  for 
veterinary  diagnostic  isolation  and 
identification  tests  performed  at  NVSL 
in  Ames  could  generate  additional 
aimual  collections  of  about  $305,000  in 
FY  2004  and  about  $380,000  by  the  end 
of  FY  2007.  The  average  proposed 
increase  in  the  fees  in  this  category  is 
more  than  100  percent  in  the  first  year. 
However,  the  total  impact  of  the 
changes  should  be  small.  The  average 
increase  in  the  first  year  would  be  less 
than  $36,  and  12  of  the  20  fees  in  this 
category  would  change  in  total  by  less 
than  $30  each.  Only  six  of  these  fees 
should  generate  $10,000  or  more  in 
additional  annual  collections.  Two  of 
these  fees  are  primarily  associated  with 
required  testing  at  poultry  slaughtering 
facilities,  and  are  paid  for  by  the  Food 
Safety  and  Inspection  Service  (FSIS): 
Bacterial  serotyping  (Salmonella), 
which  is  projected  to  generate  a  total  of 
about  $119,000  in  additional  annual 
collections,  and  phage  typing  (all  other), 
which  is  projected  to  generate  a  total  of 
about  $14,000  in  additional  aimual 
collections.  User  fees  for  these  tests  are 
only  charged  for  research  and  for 
confirming  the  FSIS  tests.  The  proposed 
changes  in  the  user  fee  for  virus 
isolation  tests  are  projected  to  generate 
total  additional  collections  of  $75,000. 
However,  the  change  in  this  fee  would 
be  only  $11.50  in  the  first  year  and 
$16.50  in  total  for  virus  isolations  other 
than  for  Newcastle  disease. 

Veterinary  Diagnostic  Serology  Tests 
Performed  at  NVSL  in  Ames 

The  proposed  user  fee  changes  for 
veterinary  diagnostic  serology  tests 
performed  at  NVSL  in  Ames  could 
generate  additional  annual  collections 
of  about  $948,000  in  FY  2004  and  about 
$1.1  million  by  the  end  of  FY  2007.  The 
average  total  increase  in  the  fees  in  this 
category  would  be  more  than  100 
percent.  However,  the  total  impact  of 
these  proposed  changes  should  be 
small.  The  average  increase  in  the  first 
year  would  be  less  than  $9  and  would 
increase  by  less  than  $10  in  total.  Only 
three  of  the  fees  in  this  category  would 
increase  in  total  by  more  than  $20,  and 
16  would  increase  by  less  than  $10.  The 
proposed  user  fee  for  CF  tests  should 
generate  about  $509,000  in  total 
additional  annual  collections,  but  the 
increase  in  this  fee  would  be  only  $6  in 


the  first  year  and  $7  in  total.  About  90 
percent  of  the  CF  test  user  fees  are 
collected  for  import  and  export.  The 
increases  in  this  user  fee  would  be  very 
small  in  relation  to  the  value  of  the 
animals  involved  and  the  costs 
associated  with  importing  and  exporting 
animals.  For  example,  moving  horses 
into  or  out  of  the  United  States  generally 
requires  four  CF  tests.  Breeding  stallions 
move  between  the  northern  and 
southern  hemispheres  to  double  the 
number  of  annucil  breeding  seasons. 
These  stallions,  valued  on  average  at 
approximately  $400,000  and  reaching 
$2  to  $4  million,  can  command  breeding 
fees  of  at  minimum  $10,000  per  mare 
covered.  Moving  horses  by  air  can  cost 
between  $6,000  and  $9,000  per  horse. 
The  user  fees  represent  a  tiny  portion  of 
the  total  cost  of  moving  these  animals 
into  the  country,  and  by  providing  the 
tests,  this  movement  is  facilitated. 

Veterinary  Diagnostic  Tests  Performed 
at  the  Pathobiology  Laboratory  at  NVSL 
in  Ames 

The  proposed  changes  in  the  user  fees 
for  veterinary  diagnostic  tests  performed 
at  the  pathobiology  laboratory  at  NVSL 
in  Ames  could  generate  additional 
annual  collections  of  about  $29,000  in 
FY  2004  and  about  $43,000  by  the  end 
of  FY  2007.  The  average  increase  in  the 
fees  in  this  category  would  be  less  than 
$30  in  the  first  year  and  $35  in  total. 
Only  two  of  the  proposed  fees  in  this 
category  are  projected  to  generate  more 
than  $10,000  each  in  additional  total 
annual  collections,  and  the  rest  less 
than  $1,000  each.  Both  of  these  two  fees 
would  change  by  less  than  $10  each  in 
the  first  year,  and  by  less  than  $15  each 
in  total. 

Veterinary  Diagnostic  Reagents 
Produced  at  NVSL  in  Ames 

The  proposed  changes  in  user  fees  for 
veterinary  diagnostic  reagents  produced 
at  NVSL  in  Ames  could  generate 
additional  emnual  collections  of  about 
$592,000  in  FY  2004  and  about 
$697,000  by  the  end  of  the  FY  2007.  The 
proposed  changes  to  16  of  these  fees 
should  generate  a  total  of  more  than 
$10,000  each  in  additional  annual 
collections.  The  average  increase  in  this 
category  is  less  than  $60  in  the  first  year 
and  $70  in  total.  Thirty-one  of  the  fees 
increase  by  less  than  $50  each  in  total, 
and  20  by  $25  or  less  each.  While  these 
proposed  changes  represent 
considerable  percentage  increases  in 
those  fees,  the  reagents  are  the  basis  for 
doing  tests.  The  purchasing  laboratory 
can  use  the  reagent  to  perform  several 
hundred  tests.  Therefore,  the  purchasing 
laboratory  can  spread  its  costs  across 
those  several  hundred  tests  for  its 
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customers.  In  addition,  the  ability  to 
obtain  these  reagents  from  APHIS 
enhances  the  purchasing  laboratory's 
business,  for  without  the  reagents  the 
tests  would  not  be  possible. 

Other  Veterinary  Diagnostic  Services  or 
Materials  Provided  at  NVSL  in  Ames 

The  proposed  changes  in  user  fees  for 
other  veterinary  diagnostic  services  or 
materials  provided  at  NVSL  in  Ames 
could  generate  additional  annual 
collections  of  about  $409,000  in  FY 
2004,  and  about  $471,000  by  the  end  of 
FY  2007.  Providing  check  tests  could 
account  for  about  47  percent  of  the  total 
additional  collections  in  this  category, 
about  $221,000.  NVSL  in  Ames  certifies 
laboratories  to  conduct  certain  tests, 
employing  "check  test  kits"  to  perform 
the  certification.  The  kits  consist  of 
about  20  sera  (or  live  organisms  if  it  is 
for  culture),  and  the  laboratory  conducts 
the  test  it  wants  to  be  certified  to 
perform  using  the  sera  in  the  check  test 
kit.  The  laboratory  must  get  a 
predetermined  number  of  the  sera  right 
(positive  or  negative)  in  order  to  pass 
and  be  certified  to  run  the  tests.  The 
proposed  user  fees  for  this  service 
should  not  have  a  significant  impact  on 
the  laboratories  because  l^eing  certified 
by  APHIS  to  conduct  a  test  enhcmces 
their  ability  to  attract  customers  who 
pay  the  laboratory  to  conduct  tests. 
Another  large  portion  of  the  additional 
aiuiual  collections  would  be  from  the 
proposed  fee  for  fetal  bovine  serum 
safety  test.  The  proposed  changes  to  this 
fee  are  projected  to  generate  total 
additional  annual  collections  of  about 
$131,000  by  the  end  of  FY  2007.  This 
fee  is  for  testing  fetal  bovine  serimi  to 
be  sure  it  is  free  of  foreign  viruses.  This 
serum  is  needed  to  grow  viruses  and  is 
used  by  biologies  manufacturers  and 
diagnostic  laboratories.  Its  value  is  high 
even  relative  to  the  large  fee  for  the  test. 

Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  impact 
associated  with  their  rules  on  small 
entities.  The  Small  Business 
Administration  (SBA)  has  set  size 
criteria  according  to  the  categories  of  the 
North  American  Industrial 
Classification  System  (NAICS),  which  is 
used  as  a  guide  in  determining  which 
economic  entities  meet  the  definition  of 
a  small  business. 

The  veterinary  diagnostic  services 
provided  by  APHIS  at  NVSL  FADDL 
and  NVSL  in  Ames  are  provided  to 
determine  if  a  disease-causing  organism 
or  chemical  agent  is  present  in  body 
tissues  or  cells  and  to  identify  those 
organisms  or  agents.  As  such,  the  users 


of  these  services  and  products  include 
importers,  exporters,  non- APHIS 
veterinarians,  commercial  laboratories 
and  pharmaceutical  manufacturers. 
State  laboratories,  universities,  and 
foreign  governments.  These  users  may 
be  affected  by  the  proposed  changes  to 
user  fees  for  veterinary  diagnostic 
services  and  products. 

The  SBA's  criterion  for  a  small  entity 
engaged  in  importing  and  exporting  live 
animals,  poultry,  and  birds  is  100  or 
fewer  employees.  The  criterion  for  a 
small  veterinary  testing  laboratory  is  $6 
million  or  less  in  aimual  sales.  The 
criterion  for  a  small  pharmaceutical 
manufacturing  company  is  750  or  fewer 
employees. 

The  number  of  entities  specifically 
using  the  veterinary  diagnostic  products 
and  services  covered  in  this  proposal 
that  would  qualify  as  a  small  entity 
under  SBA  criteria  cannot  be 
determined  at  this  time.  However,  more 
than  99  percent  ^  of  the  entities  in 
livestock  wjiolesale,  poultry  wholesale, 
and  other  farm  product  raw  material 
wholesale  (including  horses  and  mules) 
can  be  considered  small.  Under  NAICS, 
import  and  export  merchants,  agents, 
and  brokers  are  included  in  the 
wholesale  trade  sector.  According  to  the 
latest  available  information, ^  94  percent 
of  all  testing  laboratories,  including 
veterinary  testing  laboratories,  can  be 
considered  small.  According  to  the  1997 
Economic  Census,  at  least  97.9  percent  ^ 
of  all  chemical  manufacturers  can  be 
considered  small.  Pharmaceutical 
manufacturing  is  included  in  this 
category  under  NAICS.  It  is,  therefore, 
likely  that  the  majority  of  users  affected 
can  be  considered  small.  However, 
because  the  overall  impacts  of  the 
proposal  are  expected  to  be  limited,  the 
impacts  on  small  entities  should  be 
limited  as  well. 

Costs  and  Benefits  of  User  Fees 

User  fees  for  veterinary  diagnostic 
services  and  products  are  intended  to 
meet  broad  economic  objectives.  User 
fees  promote  the  internalization  of  the 
real  cost  of  providing  veterinary 
diagnostic  services  and  products  in 
consumer  transaction  decisions.  User 
fees  also  achieve  savings  in  Government 
expenditures,  and.  therefore,  reduce  the 
tax  support  necessary  for  the  system  to 
operate  at  a  given  level.  These  tax  funds 
can  then  be  used  in  other  programs  or 
to  reduce  taxes  overall  and,  thus, 
diminish  the  efficiency  losses  associated 


'  U.S.  Census  Bureau.  1997  Economic  Census. 

^  U.S.  Census  Bureau.  1992  Economic  Census. 

'In  1997,  13.187  of  13.474  chemical 
manufacturing  establishments  had  fewer  than  500 
employees. 


with  the  generation  of  taxes  (deadweight 
loss  plus  collection  costs). 

Cost  of  Services 

User  fees  reduce  Government 
expenditures  for  fee-based  services  by 
shifting  the  burden  of  financing  Federal 
services  fi-om  general  taxpayers  to  users 
and  by  curtailing  the  amount  demanded 
for  veterinary  diagnostic  service-related 
products.  The  consumer  response  to 
user  fees  is  a  movement  toward  a  more 
socially  optimal  level  of  demand  where 
users  incorporate  the  cost  of  veterinary 
diagnostic  services  and  products  into 
their  private  costs. 

As  circumstances  affecting  the  cost  of 
providing  services  and  products  change, 
the  amount  of  the  user  fees  must  be 
reevaluated  to  ensure  that  the  user  fee 
accurately  reflects  the  cost  of  providing 
the  services  at  that  point  in  time.  The 
socially  optimal  level  of  output,  where 
the  true  cost  is  more  fully  incorporated 
into  the  transaction,  is  therefore 
maintained. 

Benefits  of  Services 

The  net  gain  associated  with  the 
adjustment  in  consumer  demand  is 
quantified  by  subtracting  the  consumer 
welfare  losses  from  the  savings  in 
Government  expenditures.  The 
magnitude  of  this  gain  depends  on  the 
elasticities  of  demand  for  each 
particular  service  or  product  (consumer 
responsiveness  to  changes  in  user  fees). 
These  elasticities  are  unknown.  The 
demand  for  veterinary  diagnostic 
services  and  products  is  intertwined 
with  the  demand  for  the  commodities  of 
which  the  products  and  services  are 
inputs.  However,  there  is  no  evidence  to 
suggest  that  a  significant  change  in 
demand  for  veterinary  diagnostics  has 
occurred  due  to  the  imposition  or 
alteration  of  user  fees  in  the  past.  When 
consumer  adjustment  is  small,  there  is 
a  correspondingly  low  net  social  gain. 

Additional  social  gain  can  be 
expected  from  the  reduction  in  losses 
associated  with  collecting  and 
apportioning  taxes  to  finance  the 
veterinary  diagnostic  products  and 
services.  This  reduction  in  losses  arises 
fi-om  the  internalization  by  consumers 
of  the  social  cost  of  obtaining  veterinary 
diagnostic  products  and  services,  and 
from  the  reduction  in  deadweight  losses 
due  to  taxation. 

Comparison  of  Benefits  and  Costs 

To  evaluate  the  overall  costs  and 
benefits  of  the  user  fee  program,  the  two 
types  of  net  benefits  must  be  compared 
with  the  cost  of  the  user  fees.  Because 
the  demand  elasticities  for  the 
veterinary  diagnostic  service-related 
products  are  unknown,  the  only 
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users.  The  majority  of  the  proposed  fees 
should  also  make  only  small 
contributions  to  the  total  additional 
collections  and,  therefore,  would  have  a 
minor  impact  on  the  users  of  those 
services.  This  is  either  because  the 
proposed  change  is  small  or  the 
projected  volume  associated  with  the 
user  fee  is  small,  or  both.  Even  in  those 
instances  in  which  the  change  in  a  user 
fee  would  generate  a  larger  total 
increase  in  collections,  the  impact 
should  not  be  significant  because  they 
are  small  fees  applied  to  a  large  annual 
volume  of  users,  large  fees  applied  to  a 
very  small  volume  of  users,  fees  that 
represent  a  small  percentage  of  the 
overall  costs  associated  with  a  user's 
output,  single  fees  for  reagents  with 
numerous  final  users,  or  fees  that 
enhance  the  marketability  of  the  user's 
final  outputs.  Therefore,  the  increases 
are  not  generally  expected  to 
substantially  reduce  profits  or  impede 
exports  or  imports.  Indeed,  the  full 
burden  of  the  proposed  user  fee  changes 
is  not  likely  to  be  borne  entirely  by  the 
purchasers  of  products  and  services. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  propose  to  amend  9 
CFR  part  130  as  follows: 

PART130— USER  FEES 

1.  The  authority  citation  for  part  130 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C.  1622 
and  8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  3701,  3716,  3717,  3719,  and  3720A;  7 
CFR  2.22.  2.80.  and  371.4. 

2.  In  §  130.14,  paragraphs  (a),  (b),  and 
(c),  the  tables  would  be  revised  to  read 
as  follows: 

§  1 30.1 4    User  fees  for  FADDL  veterinary 
diagnostics. 

(a)  *   *   * 


Reagent 


any  agent  ......... 

any  agent 

roorganism 

any  agent  

conjugate  

any  agent  ... 


any  agent  .. 
.  any  agent 
any  agent  .. 


Unit 


1  mL 
1  mL 
1  mL 
1  mL 
1  mL 
1  mL 
1  mL 
1  mL 
1  mL 
1  mL 


User  fee 


Oct.  1,2003- 
Sept.  30,  2004 


$150.00 
184.00 
103.00 
186.00 
169.00 
184.00 
222.00 
176.00 
152.00 
179.00 


Oct.  1,2004- 
Sept.  30,  2005 


$155.00 
189.00 
106.00 
192.00 
172.00 
189.00 
229.00 
181.00 
157.00 
185.00 


Oct.  1,2005- 
Sept.  30,  2006 


$160.00 
195.00 
109.00 
198.00 
176.00 
194.00 
235.00 
187.00 
162.00 
190.00 


Beginning  Oct. 
1,2006 


$165.00 
202.00 
111.00 
204.00 
179.00 
200.00 
243.00 
193.00 
167.00 
196.00 


Test 


Unit 


Test 
Test 
Test 


User  fee 


Oct  1 ,  2003- 
Sept.  30,  2004 


$30.00 
17.00 
36.00 


Oct.  1,  2004- 
Sept.  30,  2005 


$31.00 
17.00 
37.00 


Oct.  1,  2005- 
Sept.  30,  f  006 


$32.00 
18.00 
38  00 


Beginning  Oct. 
1,2006 


$33.00 
18.00 
40.00 
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Test 


Direct  immunofluorescent  antibody  

Enzyme  linked  immunosorbent  assay  

Fluorescent    antibody    neutralization    (classical 
swine  fever). 

Hemagglutination  infiibition  

Immunoperoxidase  

Indirect  fluorescent  antibody 

In-vitro  safety  

In-vivo  safety  

Latex  agglutination 

Tube  agglutination  

Virus  isolation  (oesophageal/pharyngeal)  

Virus  isolation  in  embryonated  eggs 

Virus  isolation,  ottier 

Virus  neutralization 


Unit 


Test 
Test 

Test 

Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 


User  fee 


Oct.  1,2003- 
Sept.  30,  2004 


22,00 

26.00 

194.00 

57.00 

29.00 

35.00 

570.00 

5,329.00 

23.00 

28.00 

180.00 

346.00 

155.00 

52.00 


Oct.  1 ,  2004- 
Sept.  30,  2005 


Oct.  1 ,  2005- 
Sept.  30,  2006 


Beginning  Oct. 
1,2006 


-r 


23  00 

27.00 

201.00 

59.00 

30.00 

36.00 

589.00 

5,387.00 

24.00 

28.00 

186.00 

358.00 

160  00 

54.00 


24.00 

28.00 

208.00 

61.00 

31.00 

37.00 

609.00 

5,447.00 

25.00 

29.00 

192.00 

370.00 

166.00 

56.00 


25.00 

•     29  00 

215.00 

6300 

32.00 

39.00 

630.00 

5,509.00 

26.00 

30.00 

199  00 

383.00 

171.00 

58.00 


(c)* 


Unit 

User  fee 

Veterinary  diagnostic  service 

Oct.  1.2003- 
Sept.  30,  2004 

Oct.  1 ,  2004- 
Sepl.  30,  2005 

Oct.  1,  2005-      Beginning  Oct. 
Sept.  30,  2006  1         1 ,  2006 

Bacterial  isolation               

Test  

Hour  

Quarter  hour  

S1 12.00               $115.00 
445.00                   460.00 
111.00                  115.00 

$119.00 

476.00 

119.00 

51  00 

182.00 

1,860.00 
973.00 

$123.00 

Houriv  user  fee  services'     

492.00 

123.00 

Infected  cells  on  chamber  slides  or  plates  

Reference            animal            tissues            for 
immunohistochemistry. 

Sterilization  by  gamma  radiation  

Traininn  ^«;rhnol  or  technical  assistance)         

Slide  

Set 

Can  

Per  person  per  day  

Test  

49.00 
171.00 

1 ,740.00 
910.00 

50.00 
177.00 

1,799.00 
941.00 

53.00 
187.00 

1,923.00 
1,006  00 

Virus  titration  

112.00 

115.00 

110.00 

123.00 

For  all  veterinary  diagnostic  services  for  which  there  is  no  flat  rate  user  fee,  the  hourty  rate  user  fee  will  be  calculated  for  the  actual  time  re- 
quired to  provide  the  service. 


3.  In  §  130.15,  paragraphs  (a)  and  (b), 
the  tables  would  be  revised  to  read  as 
follows: 


§130.15    User  fees  for  veterinary 
diagnostic  isolation  and  identification  tests 
performed  at  NVSL(excluding  FADDL)  or 
other  authorized  site, 
(a)  *    *   * 


Test 


Unit 


User  fee 


Oct.  1,2003- 
Sept.  30,  2004 


Oct.  1 ,  2004- 
Sept.  30,  2005 


Bacterial  identification,  automated  

Bacterial  identification,  non-automated  

Bacterial  isolation  

Bacterial  serotyping,  all  other 

Bacterial  serotyping,  Pasteurella  multocida  

Bacterial  serotyping,  Salmonella  

Bacterial  toxin  typing  

Bacteriology  requiring  special  characterization  ... 

DNA  fingerprinting  

DNA/RNA  probe  

Fluorescent  antibody  

Mycobacterium  identification  (biochemical)  

Mycobacterium     identification     (gas     chroma- 
tography). 

Mycobacterium  isolation,  animal  inoculations  

Mycobacterium  isolation,  all  other 

Mycobacterium  paratuberculosis  isolation  

Phage  typing,  all  other  

Phage  typing.  Salmonella  enteritidis  


Isolate  

Isolate  

Sample 

Isolate  

Isolate  

Isolate  

Isolate  

Test  

Test  

Test  

Test  

Isolate  

Procedure  . 

Submission 
Submission 
Submission 
Isolate  ....... 

Isolate  


$48.00 
81.00 
33.00 
51.00 
16.00 
33.00 

109.00 
83.00 
54.00 
77.00 
17.00 

104.00 
87.00 

770.00 

136.00 

65.00 

38.00 

21.00 


$50.00 
84.00 
34.00 
52.00 
17.00 
34.00 

112.00 
86.0t) 
56.00 
79.00 
17.00 

107.00 
90.00 

791.00 

141  00 

67.00 

39.00 

22.00 


Oct.  1 ,  2005- 
Sept.  30,  2006 


Beginning  Oct. 
1,2006 


$51.00 
87.00 
35.00 
53.00 
18.00 
35  00 

116.00 
89.00 
58.00 
81.00 
18.00 

111.00 
93.00 

814.00 

146.00 

70.00 

41.00 

23.00 


$53.00 
90.00 
36.00 
55.00 
18.00 
36.00 

120.00 
92.00 
59.00 
83.00 
19.00 

114.00 
96.00 

83700 

151.00 

72.00 

42.00 

24.00 
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(b) 


Fluorescent 
Virus  isolatior 


a  itibody  tissue  section 


4.  In§13( 
the  tables  wpuld 
follows: 


3RT)  

leat  inactivated  (HIRT)  

;erial  (Serial  BRT)  

plate  antigen  presumptive 


fjcation 

immunosorbent  assay  

antibody  

igglutination-includes     up 


se  ovars. 
conce  itration  fluorescent  immunoassay 


(b) 


Agar  gel  immu(iodiffusion 
Complement  fi 
Enzyme  linked 
Hemagglutination 
Indirect  fluorescent 
Latex  aggli 
Peroxidase  iinkfed 
Plaque  reductic  n 
Rabies  fluoresqent 
Virus 


neutraliza  tlon 


5.  In  §130 
would  be  revised 


Aflatoxin 
Aflatoxin  screer 


quantii  ation 
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Test 


Unit 


Test 
Test 


User  fee 


Oct.  1,  2003- 
Sept.  30,  2004 


$27.00 
43.00 


Oct.  1 ,  2004- 
Sept.  30,  2005 


$27.00 
45.00 


Oct.  1,  2005- 
Sept.  30,  2006 


$28.00 
46.00 


Beginning  Oct. 
1,2006 


$29.00 
48.00 


16,  paragraphs  (a)  and  (b), 
be  revised  to  read  as 


§  1 30.1 6    User  fees  for  veterinary 
diagnostic  serology  tests  performed  at 
NVSL  (excluding  FADDL)  or  at  authorized 
sites. 

(a)  *   *   * 


Test 


Brucella  ring  ( 

Brucella  ring. 

Brucella  ring. 

Buffered  acldlf  ed 

Card  . 

Complement 

Enzyme  linked 

Indirect  fluorescent 

Microscopic 
serovars. 

Microscopic  agglutination-each  serovar  in  ex- 
cess of  5 

Particle 
(PCFIA). 

Plate 

Rapid  automated  presumptive 

Rivanol 

Tube  agglutination 


to     5 


Unit 


User  fee 


Test  .... 
Test  .... 
Test  .... 
Test  .... 
Test  .... 
Test  .... 
Test  .... 
Test  .... 
Sample 

Sample 

Test  

Test  

Test  

Test 

Test  


Oct.  1 ,  2003- 
Sept.  30,  2004 


$33.00 

33.00 

49.00 

6.00 

4.oa 

15.00 
15.00 
13.00 
21.00 

4.00 

33.00 

e.oo 

6.00 
6.00 
6.00 


Oct.  1 ,  2004- 
Sept.  30,  2005 


$34.00 
34.00 
51.00 
7.00 
4.00 
15.00 
15.00 
13.00 
22.00 

4.00 

34.00 

7.00 
6.00 
7.00 
7.00 


Oct.  1 ,  2005- 
Sept.  30,  2006 


$35.00 
35.00 
53.00 
7.00 
4.00 
16.00 
16.00 
14.00 
23.00 

4.00 

35.00 

7.00 
6.00 
7.00 
7.00 


Beginning  Oct. 
1 ,  2006 


$36.00 
36.00 
54.00 
7.00 
4.00 
16.00 
16.00 
14.00 
24.00 

4.00 

36.00 

7.00 
7.00 
7.00 

7.00 


Test 


)  ation 

immunosortient  assay 

inhibition  

antibody  


antibody  

neutralization  

antitxjdy  neutralization 


Unit 


Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 


User  fee 


Oct.  1 ,  2003- 
Sept.  30,  2004 


$15.00 
15.00 
15.00 
13.00 
13.00 
15.00 
14.00 
16.00 
41.00 
12.00 


Oct.  1 ,  2004- 
Sept.  30,  2005 


$15.00 
15.00 
15.00 
13.00 
13.00 
15.00 
14.00 
17.00 
42.00 
12.00 


Oct.  1,  2005- 
Sept.  30,  2006 


$16.00 
16.00 
16.00 
14.00 
14.00 
16.00 
15.00 
17.00 
44.00 
13.00 


Beginning  Oct. 
1,2006 


$16.00 
16.00 
16.00 
14.00 
14.00 
16.00 
15.00 
18.00 
45.00 
13.00 


7.  paragraph  (a),  the  table 
to  read  as  follows: 


§130.17    User  fees  for  other  veterinary 
diagnostic  lat>oratory  tests  performed  at 
NVSL  (excluding  FADDL)  or  at  authorized 
sites. 

(a)  *   *  * 


Test 


Unit 


User  fee 


Oct.  1 ,  2003- 
Sept.  30,  2004 


Oct.  1 ,  2004- 
Sept.  30,  2005 


Test 
Test 


-i- 


Oct. 
Sept. 


1,  2005- 
30,2006 


$27.00 
26.00 


$28.00 
27.00 


$29.00 
28.00 


Beginning  Oct. 
1,2006 


$30.00 
29.00 
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Test 


Agar  gel  immunodiffusion  spp.  identification 

Antibiotic  (bioautography)  quantitation  

Antibiotic  (bioautography)  screen 

Antibiotic  inhibition 

Arsenic 

Ergot  alkaloid  screen 

Ergot  alkaloid  confirmation 

Feed  microscopy 

Fumonisin  only  

Gossypol 

Mercury 

Metals  screen  

Metals  single  element  confirmation 

Mycotoxin:  aflatoxin-liver  

Mycotoxin  screen  

Nitrate/nitrite 

Organic  compound  confirmation  

Organic  compound  screen  

Parasitology 

Pesticide  quantitation  

Pesticide  screen  

PH  

Plate  cylinder 

Selenium 

Silicate/carbonate  disinfectant 

Temperature  disks 

Toxicant  quantitation,  other 

Toxicant  screen,  other 

Vomitoxin  only  

Water  activity  

Zearaleone  quantitation 

Zearaleone  screen  


Unit 


Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 
Test 


User  fee 


Oct.  1,2003- 
Sept.  30,  2004 


Oct.  1 ,  2004- 
Sept.  30,  2005 


11.00 
59.00 

108.00 
59.00 
16.00 
59.00 
77.00 
59.00 
33.00 
89.00 

131.00 
40.00 
11.00 

108.00 
43.00 
59.00 
79.00 

137.00 
26.00 

119.00 
54.00 
24.00 
89.00 
40.00 
59.00 

118.00 
99.00 
30.00 
48.00 
30.00 
48.00 
26.00 


12.00 
61.00 

112.00 
61.00 
16.00 
61.00 
80.00 
61.00 
35.00 
92.00 

135.00 
41.00 
12.00 

112.00 
44.00 
61.00 
82.00 

141.00 
27.00 

123.00 
56.00 
25.00 
92.00 
41.00 
61.00 

122.00 

103.00 
31.00 
49.00 
31.00 
49.00 
27.00 


Oct.  1 ,  2005- 
Sept.  30.  2006 


12.00 
63.00 

115.00 
63.00 
17.00 
63.00 
83.00 
63.00 
36.00 
95.00 

140.00 
43.00 
12.00 

115.00 
46.00 
63.00 
85.00 

146.00 
28.00 

128  00 
58  00 
26.00 
95.00 
43.00 
63.00 

126.00 

106.00 
32  00 
51.00 
32.00 
51.00 
28.00 


Beginning  Oct. 
1,2006 


13.00 
65.00 

119.00 
65.00 
17.00 
65.00 
86.00 
65.00 
37.00 
98  00 

145.00 
44.00 
13.00 

119.00 
48.00 
65.00 
88.00 

151.00 
29.00 

132.00 
60.00 
26.00 
98.00 
44JX) 
65.00 

130.00 

110.00 
33.00 
53.00 
33.00 
53.00 
29  00 


6.  In  §  130.18,  paragraphs  (a)  and  (b), 
the  tables  would  be  revised  to  read  as 
follows: 


§  1 30.1 8    User  fees  for  veterinary 
diagnostic  reagents  produced  at  NVSL  or 
other  authorized  site  (excluding  FADDL). 

(a)  *     *     * 


Anaplasma  card  test  antigen  

Anaplasma  card  test  kit  without  antigen  

Anaplasma  CF  antigen 

Anaplasma  stabilate  

Avian  origin  bacterial  antiserums  

Bacterial    agglutinating    antigens    other    than 
brucella  and  salmonella  pullorum. 

Bacterial  conjugates  

Bacterial  disease  CF  antigens,  all  other  

Bacterial  ELISA  antigens  

Bacterial  or  protozoal,  antiserums,  all  other  

Bacterial  reagent  culture^  

Bacterial  reference  culture  ^  

Bacteriophage  reference  culture  

Bovine  serum  factor  

Brucella  abortus  CF  antigen  

Brucella  agglutination  antigens,  all  other  

Brucella  buffered  plate  antigen  

Brucella  canis  tube  antigen  

Brucella  card  test  antigen  (packaged)  

Brucella  card  test  kit  without  antigen  

Brucella  cells  

Brucella  cells,  dried  

Brucella  ring  test  antigen 

Brucella  rivanol  solution  

Dourine  CF  antigen  


2mL 

Kit 

2mL 

4.5  mL  .. 
1  mL 

5mL 

1  mL 

1  mL 

'l  mL 

1  mL 

Culture  . 
Culture  . 
Culture  . 

1  mL  

60  mL  ... 
60  mL  ... 
60  mL  ... 
25  mL  ... 
Package 

Kit 

Gram  .... 
Pellet'.... 
60  mL  ... 
60  mL  ... 
1  mL 


User  fee 


Oct.  1 ,  2003- 
Sept.  30,  2004 


Oct.  1 ,  2004- 
Sept.  30,  2005 


$87.00 

115.00 

46.00 

160.00 

43.00 

49.00 

87.00 

26.00 

27.00 

54.00 

66.00 

206.00 

155.00 

16.00 

136.00 

136.00 

155.00 

102.00 

81.00 

106.00 

17.00 

5.00 

218.00 

27,00 

81.00 


$89.00 

119.00 

46.00 

165.00 

44.00 

51.00 

90.00 

27.00 

27.00 

56.00 

68.00 

213.00 

161.00 

17.00 

141.00 

141.00 

161.00 

105.00 

84.00 

109.00 

17.00 

5.00 

225.00 

27.00 

84.00 


Oct   1 ,  2005- 
Sept.  30,  2006 


Beginning  Oct, 
1,2004 


$92.00 

123.00 

46.00 

170.00 

46.00 

5200 

9300 

2800 

28  00 

58.00 

70.00 

221.00 

166.00 

17.00 

146.00 

146.00 

166.00 

107  00 

87.00 

111.00 

18  00 

500 

233.00 

2800 

86.00 


$95.00 

127.00 

46.00 

175.00 

47  00 

54  00 

96.00 

29.00 

29.00 

60.00 

73.00 

228.00 

172.00 

18.00 

151.00 

151.00 

172.00 

109.00 

9000 

113.00 

1800 

6.00 

241.00 

29.00 

89.00 
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Reagent 


Unit 


Dourine  stabtl  ite 

Equine    and    bovine    origin    babesia    species 

antiserums 
Equine  negative  control  CF  antigen 
Flazo-orange 
Glanders  CF  intigen 
Hemoparasitic 


Leptospira  trai  isport  medium 
Monoclonal  arltibody 


disease  CF  antigens,  all  other 


Mycot)acteriurti  spp  old  tuberculin  

Mycobactenurt  spp.  PPD 

Mycoplasma  hemagglutination  antigens  

Negative  conttol  serums  

Rabbit  ongin  tjacterial  antiserum  

Salmonella  pullorum  microagglutination  antigen 
Stabilates,  all  ottier 


4.5  mL 
1  mL  ... 


User  fee 


Oct.  1,  2003- 
Sept.  30,  2004 


Oct. 
Sept. 


1,2004- 
30,  2005 


'  A  reagent  Culture  is  a  bacterial  culture  that  has  been  subcultured  one  or  more  times  after  being  tested  for  purity  and  identity  It  is  intended  for 
use  as  a  reagent  with  a  diagnostic  test  such  as  the  leptospiral  microagglutination  test  'ueniiiy.     is  mienaea  ror 

turelxittures    1  "^"""^^  '^  ^  bacterial  culture  that  has  been  thoroughly  tested  for  purity  and  identity.  It  should  be  suitable  as  a  master  seed  for  fu- 

(b)*   *   * 


Antigen,  except 

psittaci  antig  jns 
Avian  antisenfn 

serum,  any 
Avian  influenza 
Avian  influenza 
Bovine  or  ovin< 
Cell  culture 
Chlamydia 

antitXKly 
Conjugate,  any 
Diluted  positive 
Equine  antisenfn 
Monoclonal  an 
Other  spp.  anti^rum 
Porcine 
Porcine  tissue 
Positive  control 
Rabbit  origin  arttiserum 
Reference  virus 
Viruses  (except 

psittaci  agen 

any 


!  antisen  im 


Antimicrobial  su  iceptibility  test 
Avian  safety  tes:  


1  mL  ... 
3  mL  ... 
1  mL  ... 
1  mL  ... 
10  mL  . 
1  mL  ... 
1  mL  ... 
1  mL  ... 
5  mL  ... 
1  mL  ... 
1  mL  ... 
5  mL  ... 
4.5  mL 


102.00 
115.00 

267.00 
11.00 
70.00 

489.00 

4.00 

88.00 

21.00 

16.00 

163.00 
16.00 
47.00 
14.00 

623.00 


105.00 
119.00 

272.00 
12.00 
73.00 

505.00 

400 

90.00 

22.00 

17.00 

168.00 
17.00 
48.00 
14.00 

640.00 


Oct. 
Sept. 


1,2005- 
30,2006 


107.00 
123.00 

276.00 
12.00 
75.00 

522.00 

4.00 

93.00 

23.00 

18.00 

174.00 
18.00 
50.00 
15.00 

659.00 


Beginning  Oct. 
1,2004 


109.00 
127.00 

281.00 
13.00 
77.00 

540.00 

4.00 

95.00 

24.00 

18.00 

180.00 
18.00 
52.00 
15.00 

678,00 


Reagent 


Unit 


avian  influenza  and  chlamydia 
any. 
except  avian  influenza  anti- 


antigen,  any  .... 
antiserum,  any 
serum,  any  


psitaci  spp.   of  origin   monoclonal 
pan  }l. 


control  serum,  any 

any  

tjbody  

any 

any  

$ets  

tissues,  all 


any  

reference  vimses),  chlamydia 
or  chlamydia  psittaci  antigen. 


2  mL 

2  mL 

2  mL 

6mL 

2  mL 

Flask  

Panel 

1  mL 

2  mL 

2mL 

1  mL 

1  mL 

2mL 

Tissue  set  .... 

2  cm-  section 

1  mL 

0.6  mL 

0.6  mL 


User  fee 


Oct.  1,  2003- 
Sept.  30,  2004 


$55.00 

44.00 

30.00 

93.00 

115.00 

136.00 

88.00 

66.00 
22.00 
41.00 
94.00 
51.00 
95.00 

152.00 
55.00 
47.00 

163.00 
27.00 


Oct.  1 ,  2004- 
Sept.  30,  2005 


$57.00 


45.00 


31.00 

96.00 

119.00 

141.00 

90.00 

68.00 

23.00 

42.00 

96.00 

51.00 

99.00 

153.00 

57.00 

48.00 

169.00 

28.00 

Oct.  1 ,  2005- 
Sept.  30,  2006 


$59.00 
47.00 

32.00 
100.00 
123.00 
146.00 

93.00 

71.00 

24.00 

44.00 

99.00 

52.00 

102.00 

155.00 

58.00 

50.00 

174.00 

29.00 


Beginning  Oct. 
1,2006 


$61.00 
48.00 

33.00 
103.00 
127.00 
151.00 

95.00 

73.00 
24.00 
45.00 

102.00 
52.00 

105.00 

157.00 
60.00 
52.00 

180.00 
30.00 


7.  In  §  130.19  ,  paragraph  (a),  the  table 
would  be  reviped  to  read  as  follows: 


§  1 30.1 9    User  fees  for  other  veterinary 
diagnostic  services  or  materials  provided  at 
NVSL(excluding  FADDL). 

(a)  *   *  * 


Service 


Check  tests,  culture 

Check  tests,  seifology,  all  other 

Fetal  bovine  seijm  safety  test  . 


Unit 


Isolate  

Test  

Kiti  

Kit'  

Verification 


User  fee 


Oct.  1 ,  2003- 
Sept.  30,  2004 


$95.00 

3,774.00 

162.00 

326.00 

1,061.00 


Oct.  1,  2004- 
Sept.  30,  2005 


$98.00 

3,871.00 

167.00 

337.00 

1,078.00 


Oct.  1,  2005- 
Sept.  30,  2006 


$101.00 

3,972.00 

171.00 

349.00 

1,096.00 


Beginning  Oct. 
1,2006 


$105.00 

4,075.00 

176.00 

361.00 

1,114.00 
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Service 


Houriy  user  fee  services:^ 

Hour f. 

Quarter  hour 

Minimum 

Manual,  brucellosis  culture 

Manual,  tubercutosis  culture  (English  or  Span- 
ish). 

Manual,  Veterinary  mycology  

Manuals     or     standard     operating     procedure 
(SOP),  all  other. 

Manuals  or  SOP,  per  page  

Training  (school  or  techrrical  assistance) 


Unit 


Hour  

Quarter  hour 


1  copy 
1  copy 

1  copy 
1  copy 


1  page  

Per  person  per  day 


User  fee 


Oct.  1,  2003- 
Sept.  30,  2004 


84.00 

21.00 

25.00 

104.00 

155.00 

155.00 
31.00 

2.00 
300.00 


Oct.  1,  2004-   !    Oct.  1,  2005- 
Sept.  30,  2005  ;  Sept.  30,  2006 


84.00 

21.00 

25.00 

107.00 

161.00 

161.00 
32.00 

200 
310.00 


84.00 

21.00 

25.00 

111.00 

166.00 

166.00 
33.00 

2.00 
320.00 


Beginning  Oct. 
1,2006 


84.00 

21.00 

25.00 

114.00 

172.00 

172  00 
34.00 

2.00 
331.00 


'  Any  reagents  required  for  the  check  test  will  be  charged  separately.  ...  ^  .     ...      _.    ,  . 

2  For  veterinary  diagnostic  services  for  which  there  is  no  flat  rate  user  fee,  the  houriy  rate  user  fee  will  be  cateulated  for  the  actual  time  re- 
quired to  provide  the  service. 


Done  in  Washington,  DC,  this  18th  day  of 
July,  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-18849  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart50 

[7590-01 -P] 
RIN3150-AH00 

Emergency  Planning  and 
Preparedness  for  Production  and 
Utilization  Facilities 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUIMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  emergency  planning 
regulations  governing  the  domestic 
licensing  of  production  and  utilization 
facilities.  The  proposed  rule  would 
amend  the  current  regulations  as  they 
relate  to  NRC  approval  of  licensee 
changes  to  Emergency  Action  Levels 
(EALs)  and  exercise  requirements  for  co- 
located  licensees. 

DATES:  Submit  comments  October  7, 
2003.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  the  following  number 
(RIN  3150-AHOO)  in  the  subject  Une  of 
your  comments.  Comments  on 


rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public  in  their  entirety  on  the 
NRC  rulemaking  Web  site.  Personal 
information  will  not  be  removed  from 
your  comments. 

Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attn: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.Ilnl.gov. 
Address  questions  about  our  rulemaking 
Web  sitrf  to  Carol  Gallagher  (301)  415- 
5905;  e-mail  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  (301) 
415-1966). 

Fax  comments  to:  Secretary',  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRC's  Public 
Document  Room  (PDR),  Public  File  Area 
Ol  F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  Web  site  at  http:// 
ruleforum.llnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1,  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://viww.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 


public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-^737 
or  by  e-mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORI^IATION  CONTACT: 
Michael  T.  Jamgochian,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-3224.  E-mail: 
Mm@NRC.GOV. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  to  make  two 
changes  to  its  emergency  preparedness 
regulations  contained  in  10  CFR  part  50, 
Appendix  E.  The  first  proposed 
amendment  relates  to  the  NRC  approval 
of  licensee  changes  to  Emergency 
Action  Levels  (EALs),  paragraph  IV.B 
and  the  second  proposed  amendment 
relates  to  exercise  requirements  for  co- 
located  licensees,  paragraph  IV.F.2.  A 
discussion  of  each  of  these  proposed 
revisions  follows. 

NRC  approval  of  licensee  changes  to 
EALs,  10  CFR  part  50,  Appendix  E, 
Paragraph  IV.B. 

EALs  are  part  of  a  licensee's 
emergency  plan.  There  appears  to  be  an 
inconsistency  in  the  emergency 
planning  regulations  regarding  the  NRC 
approval  of  nuclear  power  plant 
licensee  changes  to  EALs.  Section 
50.54(q)  states  that  ficensees  may  make 
changes  to  their  emergency  plans 
without  Commission  approval  only  if 
the  changes  "do  not  decrease  the 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
standards  of  §  50.47(b)  and  the 
requirements  of  Appendix  E"  to  10  CFR 
part  50.  By  contrast.  Appendix  E  states 
that  "EAL's  shall  be  *   *   *  approved  by 
NRC."  However,  the  current  industry 
practice,  in  general,  has  been  to  make 
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revisions  to  iALs  and  to  implement 
them  withov  t  requesting  NRC  approval 
after  determ  ning  that  the  changes  do 
not  reduce  I.  le  effectiveness  of  the 
emergency  p  Ian,  in  accordance  with 
§  50.54(q^.  VI  hen  the  determination  is 
made  that  a  jroposed  change  constitutes 
a  decrease  ir  effectiveness,  licensees 
submit  the  c  langes  to  NRC  for  review 
and  approva  .  If  a  change  involves  a 
major  chang(  to  the  EAL  scheme,  for 
example,  ch<  nging  from  an  EAL  scheme 
based  on  NL)  ^G-0654  guidance  to  an 
EAL  scheme  based  on  NUMARC/NESP- 
007  guidance ,  it  has  been  the  industry 
practice  to  se  ek  NRC  approval  before 
implementing  the  change.  The  NRC  has 
been  aware  o  f  the  industry  practice  and 
has  not  objec  ted  to  it.  The  Commission 
believes  that  the  current  regulation^  are 
unclear  and  c  an  be  interpreted  to 
require  prior  NRC  approval  for  all 
changes  to  a  icensee's  EALs. 

The  Commission  believes  that  NRC 
review  and  a  )proval  of  every  EAL 
change  is  not  necessary  to  provide 
reasonable  as  surance  that  EALs  will 
continue  to  p  rovide  an  acceptable  level 
of  safety.  The  Commission's  regulatory 
review  shouli  I  be  focused  on  EAL 
changes  that  ire  of  sufficient 
significance  t  lat  a  safety  review  by  the 
NRC  is  appro  jriate  before  the  licensee 
may  impleme  nt  the  change.  The 
Commission  )elieves  that  EAL  changes 
which  have  the  potential  to  reduce  the 
effectiveness  of  the  emergency  plan  are 
of  sufficient  r  »gulatory  significance  that 
prior  NRC  re\;  iew  and  approval  is 
warranted.  Tl  is  proposed  standard  is 
the  same  stan  lard  that  the  current 
regulations  pi  ovide  for  determining 
whether  chan  >es  to  emergency  plans 
(except  EALs]  require  NRC  review  and 
approval.  As  ;  uch,  this  regulatory 
threshold  has  a  long  history  of 
successful  api  ilication,  and  this 
standard  should  also  be  used  for  EAL 
changes.  Base  i  upon  the  NRC's 
inspections  of  emergency  plans, 
including  EAl,  changes  the  Commission 
believes  that  I  censees  have  been,  in 
general,  making  appropriate 
determination  5  regarding  whether  an 
EAL  change  ii  ay  potentially  reduce  the 
effectiveness  c  f  the  emergency  plan  and 
have  the  capaliility  to  continue  to  do  so. 
Limiting  the  N  RC's  review  and  approval 
to  EAL  change  s  which  may  reduce  the 
effectiveness  c  f  emergency  plans  will 
ensure  adequa  te  NRC  oversight  of 
licensee-initia  ed  EAL  changes,  while 
both  increasin  ;  regulatory  effectiveness 
(through  use  o  '  a  single  consistent 
standard  for  e\  aluating  all  emergency 
plan  changes)  md  reducing  unnecessary 
regulatory  bun  len  on  licensees  (who 
would  not  be  i  squired  to  submit  for 


approval  EAL  changes  that  do  not 
decrease  the  effectiveness  of  the 
emergency  plan). 

The  Commission  believes  a  licensee 
proposal  to  convert  from  one  EAL 
scheme  (e.g.,  NUREG-0654-based)  to 
another  EAL  scheme  (e.g.,  NUMARC/ 
NESP-007-based)  will  always  involve  a 
potential  reduction  in  effectiveness. 
While  the  new  EAL  scheme  may,  upon 
review,  be  determined  by  the  NRC  to 
provide  an  acceptable  level  of  safety  and 
be  in  compliance  with  applicable  NRC 
requirements,  the  potential  safety 
significance  of  a  change  from  one  EAL 
scheme  to  another  is  such  that  prior 
NRC  review  and  approval  is  appropriate 
to  ensure  that  there  is  reasonable 
assurance  that  the  proposed  EAL  change 
will  provide  an  acceptable  level  of 
safety  or  otherwise  result  in  non- 
compliance with  applicable 
Commission  requirements  on 
emergency  preparedness. 

Accordingly,  the  Commission 
proposes  to  revise  Appendix  E  to  10 
CFR  part  50  to  provide  that  NRC 
approval  of  EAL  changes  would  be 
necessary  for  all  EAL  changes  that 
decrease  the  effectiveness  of  the 
emergency  plan  and  for  changing  from 
one  EAL  scheme  (e.g.,  NUREG-0654- 
based)  to  another  EAL  scheme  (e.g., 
NUMARC/NESP-O07-based). 

(2)  Exercise  Requirements  for  Co- 
Located  Licensees,  10  CFR  part  50, 
Appendix  E,  Paragraph  IV.F. 

A.  Rulemaking  addressing  exercise 
requirements  for  co-located  licensees. 
The  emergency  planning  regulations 
were  significantly  upgraded  in  1980 
after  the  accident  at  Three  Mile  Island 
(45  PR  55402;  August  19,  1980).  Th^ 
1980  regulations  required  an  annued 
exercise  of  the  onsite  and  offsite 
emergency  plans.  In  1984,  the 
regulations  were  amended  to  change  the 
frequency  of  participation  of  State  and 
local  governmental  authorities  in 
nuclear  power  plant  offsite  exercises 
from  annual  to  biennial  (49  FR  27733; 
July  6,  1984).  In  1996.  the  regulations 
were  amended  to  change  the  frequency 
of  exercising  the  licensees'  onsite 
emergency  plan  from  annual  to  biennial 
(61  FR  30129:  June  14.  1996).  10  CFR 
part  50,  Appendix  E  to  part  50, 
Paragraph  IV.F.2,  currently  provides 
that  the  "offsite  plans  for  each  site  shall 
be  exercised  bieimially"  with  the  full 
(or  partial)  participation  of  each  offsite 
authority  having  a  role  under  the  plans, 
and  that  "each  licensee  at  each  site" 
shall  conduct  an  exercise  of  its  onsite 
emergency  plan  every  2  years,  an 
exercise  that  may  be  included  in  the  full 
participation  biennial  exercise 


(emphasis  added). '  Thus,  Paragraph 
IV.F.2  is  ambiguous  about  the 
emergency  preparedness  exercise 
requirements  where  multiple  nuclear 
power  plants,  each  licensed  to  different 
licensees,  are  co-located  at  the  same 
site:  whether  each  licensee  must 
participate  in  a  full-participation 
exercise  of  the  off-site  plem  every  two 
years,  or  whether  the  licensees  may 
alternate  their  participation  such  that  a 
full-participation  exercise  is  held  every 
two  years  and  each  licensee  (at  a  two- 
licensee  site)  participates  in  a  full- 
participation  exercise  every  four  years. 

Upon  consideration  of  the  language  of 
the  current  regulation  and  the  legislative 
history  of  the  exercise  requirements,  the 
Commission  believes  that  the  ambiguity 
in  the  current  regulation  can  be 
interpreted  such  that  each  nuclear 
power  plant  licensee  co-located  on  the 
same  site  must  participate  in  a  full- 
participation  offsite  exercise  every  two 
years  (and  that  each  offsite  authority  is 
to  participate  on  either  a  full  or  partial 
participation  basis  in  each  licensee's 
biennial  offsite  exercise).  Upon 
consideration  of  the  matter,  the 
Commission  believes  that  requiring  each 
licensee  on  a  co-located  site  to 
participate  in  a  full-participation 


'  10  CFR  part  50,  Appendix  E.  IV.F.2.  states: 
2.  The  plan  shall  describe  provisions  for  the 
conduct  of  emergency  preparedness  exercises  as 
follows:  Exercises  shall  test  the  adequacy  of  timing 
and  content  of  implementing  procedures  and 
methods,  test  emergency  equipment  and 
communications  networks,  test  the  public 
notification  system,  and  ensure  that  emergency 
organization  personnel  are  familiar  with  their 
duties. 

a.  *   •    * 

b.  Each  licensee  at  each  site  shall  conduct  an 
exercise  of  its  onsite  emergency  plan  every  2  years. 
The  exercise  may  be  included  in  the  full 
participation  biennial  exercise  required  by 
paragraph  2.C.  of  this  section.'   *   * 

c.  Offsite  plans  for  each  site  shall  be  exercised 
biennially  with  full  participation  by  each  offsite 
authority  having  a  role  under  the  plan.  Where  the 
offsite  authority  has  a  role  under  a  radiological 
response  plan  for  more  than  one  site,  it  shall  fully 
participate  in  one  exercise  every  two  years  and 
shall,  at  least,  partially  participate  in  other  offsite 
plan  exercises  in  this  period.  "Full  participation" 
when  used  in  conjunction  with  emergency 
preparedness  exercises  for  a  particular  site  means 
appropriate  offsite  local  and  State  authorities  and 
licensee  personnel  physically  and  actively  take  part 
in  testing  their  integrated  capability  to  adequately 
assess  and  respond  to  an  accident  at  a  commercial 
nuclear  power  plant.  "Full  participation"  includes 
testing  major  observable  portions  of  the  onsite  and 
offsite  emergency  plans  and  mobilization  of  state, 
local  and  licensee  personnel  and  other  resources  in 
sufficient  numbers  to  verif>'  the  capability  to 
respond  to  the  accident  scenario.  "Partial 
participation"  when  used  in  conjunction  with 
emergency  preparedness  exercises  for  a  particular 
site  means  appropriate  offsite  authorities  shall 
actively  take  part  in  the  exercise  sufficient  to  test 
direction  and  control  functions;  (.e..  (a)  protective 
action  decision  makin^^^laled  to  emergency  action 
levels,  and  (b)  communication  capabilities  among 
affected  State  and  local  authorities  and  the  licensee. 
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exercise  every  two  years,  and  for  the 
offsite  authorities  to  participate  in  each 
licensee's  full-participation  exercise  is 
not  necessary  to  provide  reasonable 
assurance  that  each  licensee  and  the 
offsite  authorities  will  be  able  to  fulfill 
their  responsibilities  under  the 
emergency  plan  should  the  plan  be 
required  to  be  implemented. 
Furthermore,  the  Commission  believes 
that  such  an  interpretation  could 
impose  an  undue  regulatory  burden  on 
offsite  authorities.  Currently,  there  is 
only  one  nuclear  power  plant  site  with 
two  power  plants  licensed  to  two 
separate  licensees:  the  James  A. 
FitzPatrick  and  Nine  Mile  Point  site. 
Although  the  ambiguity  in  Paragraph 
IV.F.2  has  limited  impact  today,  the 
Commission  understands  that  future 
nuclear  power  plant  licensing  concepts 
currently  being  considered  by  the 
industry  include  siting  multiple  nuclear 
power  plants  on  a  single  site.  These 
plants  may  be  owned  and/or  operated 
by  different  licensees.  Therefore,  the 
Commission  believes  that  this 
rulemaking  is  necessary  to  remove  the 
ambiguity  in  Paragraph  IV.F.2  and 
clearly  specify  the  emergency 
preparedness  training  obligations  of  co- 
located  licensees. 

The  Commission  proposes  that  where 
two  nuclear  power  plants  licensed  to 
separate  licensees  are  co-located  on  the 
same  site,  reasonable  assurance  of 
emergency  preparedness  exists  where: 

(1)  The  co-located  licensees  would 
exercise  their  onsite  plans  biennially; 

(2)  The  offsite  authorities  would 
exercise  their  plans  biennially; 

(3)  The  interface  between  offsite  plans 
and  each  of  the  onsite  plans  would  be 
exercised  biennially  in  a  full  or  partial 
participation  exercise  alternating 
between  each  licensee. 

Thus,  each  co-located  licensee  would 
participate  in  a  full  or  partial 
participation  exercise  quadrennially.  In 
addition,  in  the  year  when  one  of  the  co- 
located  licensees  is  participating  in  a 
full  or  partial  participation  exercise,  the 
proposed  rule  would  require  the  other 
co-located  licensees  to  participate  in 
activities  and  interaction  with  offsite 
authorities.  For  the  period  between 
exercises  the  proposed  rule  would 
require  the  licensees  to  conduct 
emergency  preparedness  activities  and 
interactions  (A&I).  The  purpose  of  A&I 
would  be  to  test  and  maintain  interface 
functions  among  the  affected  State  and 
local  authorities  and  the  licensees. 

The  Commission  concludes  that 
biennial  full  or  partial  participation 
exercises  for  each  co-located  licensee  is 
not  warranted  and  that  the  proposed 
regulation  would  provide  a  sufficient 
level  of  assurance  of  emergency 


preparedness  for  the  following  reasons. 
First,  the  proposed  rule  is  consistent 
with  the  current  licensees'  practice  for 
the  James  A.  Fitizpatrick/Nine  Mile 
Point  plants.  This  practice  has  been 
reviewed  periodically  by  the  NRC,  the 
Federal  Emergency  Management  Agency 
(FEMA),  and  the  State  of  New  York. 
NRC  has  continued  to  find  that  there  is 
reasonable  assurance  that  appropriate 
measures  could  be  taken  to  protect  the 
public  health  and  safety  in  the  event  of 
a  radiological  emergency,  based  on 
NRC's  assessment  of  the  adequacy  of  the 
licensee's  onsite  Emergency  Planning 
(EP)  program,  FEMA's  assessment  of  the 
adequacy  of  the  offsite  EP  program,  and 
the  current  level  of  interaction  between 
the  onsite  and  offsite  emergency 
response  organizations  in  the  period 
between  full  (or  partial)  participation 
exercises. 

Second,  the  central  requirement  of  a 
"partial  participation"  exercise  under 
the  current  regulations  is  to  test  the 
"direction  and  control  functions  " 
between  the  licensee  and  the  offsite 
authorities  (i.e.,  protective  action 
decision  making  related  to  emergency 
action  levels,  and  communications 
capabilities  among  affected  State  and 
local  authorities  and  the  licensee).  See 
10  CFR  part  50,  Appendix  E,  Paragraph 
rV.F.  footnote  5  of  the  current 
regulations.  The  proposed  rule  would 
contain  a  requirement  that,  in  each  of 
the  three  years  between  a  licensee's 
participation  in  a  full  participation 
exercise,  each  licensee  shall  participate 
in  activities  and  interactions  (A&I)  with 
offsite  authorities  to  test  and  maintain 
interface  functions.  By  requiring  that  the 
licensee's  emergency  preparedness 
organization  engages  in  activities  with 
offsite  authorities  to  exercise  and  test 
effective  communication  and 
coordination,  the  proposed  rule  would 
provide  the  functional  equivalent  of  a 
biennial  exercise  which  tests  the 
"direction  and  control  functions" 
between  the  licensee  and  the  offsite 
authorities.  Id. 

Third,  the  burden  of  requiring  each 
licensee  to  participate  biennially  in  a 
full  or  partial  participation  exercise 
with  offsite  participation  falls  most 
heavily  on  the  offsite  authorities  [i.e., 
the  State  and  local  authorities).  The 
Commission's  1984  and  1996 
rulemakings  were  specifically  intended 
to  reduce  the  schedule  for  offsite 
exercises,  to  remove  unnecessary 
burden  on  offsite  authorities.  However, 
the  Commission  did  not  explicitly 
address  the  unique  circumstance  of  two 
plaiits  located  on  a  single  site,  with  each 
plant  owned  by  different  licensees.  This 
proposed  rulemaking  would  address  the 


undue  burden  placed  upon  offsite 
authorities  in  these  circumstances. 

The  proposed  rule  would  define  co- 
located  licensees  as  licensees  that  share 
many  of  the  following  emergency 
planning  and  siting  elements: 

a.  Plume  exposure  and  ingestion 
emergency  planning  zones, 

b.  Offsite  governmental  authorities, 

c.  Offsite  emergency  response 
organizations, 

d.  Notification  system,  and/or 

e.  Emergency  facilities. 

The  Commission  requests  public 
comments  on  whether  the  "alternating 
participation  "  concept  should  be 
extended  to  the  situation  where  three  or 
more  nuclear  power  plants  are  co-     ' 
located  at  a  single  site.  For  example,  if 
there  were  five  nuclear  power  plants 
each  owned  by  separate  licensees,  co- 
located  on  a  single  site,  should  the  final 
rule  include  a  provision  which  would 
require  each  licensee  to  participate  in  a 
full  offsite  exercise  once  every  10  years 
with  co-located  licensees  required  to 
participate  in  activities  and  interactions 
with  offsite  authorities  between 
exercises?  If  this  is  not  considered 
appropriate,  what  alternative  concept 
for  the  conduct  of  full-participation 
offsite  exercises  should  the  regulation 
specify? 

The  Commission  also  requests  public 
comment  on  the  elements  of  the 
definition  of  "co-located"  licensees. 

B.  Proposed  Guidance  on  Acceptable 
Emergency  Planning  Activities  and 
Interactions  for  Co-Located  Licensees. 
Currently,  guidance  on  the  conduct  of 
training,  including  onsite  and  offsite 
exercises,  is  contained  in  Regulatory 
Guide  (RG)  1.101,  "Emergency  Planning 
and  Preparedness  for  Nuclear  Power 
Reactors."  The  NRC  intends  to  modify 
RG  1.101  to  set  forth  guidance  on  the 
conduct  of  exercises,  and  activities  and 
interactions,  to  reflect  the  provisions  of 
any  final  rule  addressing  co-located 
licensees,  as  part  of  the  final  rulemaking 
package.  The  substance  of  the  proposed 
guidance  to  be  set  forth  in  the  revised 
version  of  RG  1.101  is  set  forth  below. 
The  Commission  requests  public 
comment  on  the  following  guidance  for 
co-located  licensees: 

1.  When  one  licensee  hosts  the  two 
year  full  or  partial  participation 
exercise,  the  other  licensee  is  involved 
in  the  following  activities: 

a.  Scenario  preparation; 

b.  Meetings  with  State,  and  local 
governmental  personnel  to  develop 
extent  of  play  document; 

c.  Licensee  to  conduct  training  at 
Reception  Centers,  Congregate  Care 
Centers,  and  County  Emergency 
Operations  Centers;  and 
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d.  Provide  controllers  and  observers 
for  the  hill  pi  rticipation  exercise. 

2.  Provide  or  the  staffing  of  the  State 
and  County  I  mergency  Operations 
Centers  (EOC )  with  dose  assessment  and 
communicati  ans  personnel  as  well  as 
the  staffing  o  the  Joint  News  Center 
(JNC). 

3.  Hospital  drills  are  conducted  twice 
a  year  with  a  ternating  counties;  if 
applicable. 

4.  The  Noti  fication  Process  and  the 
Emergency  A  :tion  Level  Scheme  shall 
be  exercised. 

5.  Protective  Action 
Recommenda  tions  (PAR)  Methodology 
for  the  10  anc  50-mile  Emergency 
Planning  Zones  (EPZs)  and  the  Dose 
Assessment  N  lethodology  shall  be 
exercised. 

6.  Licensee  Offsite  training: 

•  Annual  S  tate  County  training 
(Examples:  R(  actor  Systems,  Dry  Cask 
Storage,  EALs ). 

•  Licensee  provided  Fire  Service 
Training  (Cou  tity). 

•  Licensee  jrovided  Ambulance 
Training  (Cou  nty) 

•  Licensee  jrovided  Hospital 
Training  (Cou  ity). 

•  Licensee  jrovided  Dose  Assessment 
training,  inch  ding  dose  assessment 
software  (Stati  (  and  Count v). 

7.  Licensee/  Dffsite  Meetings  and 


Conferences: 

•  Quarterly 
Subcommittee 


Licensee  1 
Licensee  2 


Notes: 

X  =  Full  or  partial 
A&l  =  Activit 


itie! 


pr  )vic 
isees 


This  paragraph 
amended  to 
located  licen 
many  of  the  fo 
planning  and 

a.  Plume 
emergency  pla^nmg 

b.  Offsite  go 

c.  Offsite 
organizations. 


Nuclear  Safety 
(State  and  County). 

Ad  hoc  m  setings  with  County 
Emergency  Mi  jiagement  staff 

County  ar  d  local  government 
Emergency  Pli  uning  Committee 
meetings. 

Licensee  <  ecurity  meetings  with 
offsite  law  enfprcement  and  U.S.  Coast 
Guard. 

Licensee  i  ssistance  in  the 
development  (  f  the  County  Emergency 
Planning  publ  c  information  booklet. 


8.  Licensee/Offsite  drills  and 
exercises: 

•  County  and/or  State  partial 
participation  in  licensee  quarterly  drills 
and  biennial  exercises. 

•  Participation  in  County/State  FEMA 
evaluated  drills. 

•  Local  fire  department  support 
during  licensee  on-site  fire  drills. 

•  Licensee  participation  at  Hospital 
drills. 

9.  Licensee/Offsite  support  services: 

•  Licensee  support  at  local 
government  Reception  Center  training 
and  practice  drills. 

•  Licensee  provides  dosimeters  and 
processing  services  to  local  government. 

•  Licensee  provide  radiological 
instrument  calibration  services  to  local 
government. 

•  Licensee  support  of  local 
government  during  annual  Public 
Notification  System  (PNS)  system  test. 

•  Licensee  provides  use  of  weapons 
firing  range  to  local  and  state  law 
enforcement  (Sheriff,  State  Police). 

Paragraph-by-Paragraph  Discussion  of 
Changes  to  10  CFR  Part  50,  Appendix  E 

A.  Paragraph  IV.  B— Assessment 
Actions.  This  paragraph  would  be 
amended  by  adding  new  language 
governing  the  type  and  scope  of  EAL 
changes  that  must  receive  NRC  approval 
prior  to  implementation.  The  proposed 
amendment  would  clarify  that  NRC 
approval  of  EAL  changes  would  be 
required  for  changes  that  decrease  the 
effectiveness  of  the  emergency  plan  or 
for  changes  to  convert  from  one  EAL 
scheme  (e.g.,  NUREG-0654-based)  to 
another  EAL  scheme  [e.g.,  NUMARC/ 
NESP-007-based).  The  proposed 
language  would  also  clarifj'  the  existing 
requirement  that  applicants  for  initial 
reactor  operating  licenses  and  initial 
combined  licenses  (COL)  must  obtain 
NRC  approval  of  initial  proposed  EALs. 


Language  would  be  added  to  the  last 
sentence  of  10  CFR  50.54(q),  to  clearly 
state  that  EAL  changes  that  are  made 
without  NRC  review  and  approval,  as 
well  as  licensee  requests  for  review  and 
approval  of  EAL  changes  under  the     * 
proposed  language,  must  be  submitted 
in  accordance  with  the  requirements  of 
§  50.4.  The  Commission  proposes  to 
follow  the  current  practice  of  approving 
EAL  changes  without  the  use  of  a 
license  amendment. 

B.  Paragraph  IV.F.2.— Training.  This 
paragraph  would  be  amended  to 
articulate  the  emergency  planning 
exercise  requirements  for  co-located 
licensees.  Under  the  proposed 
amendment,  co-located  licensees  would 
be  required  to  exercise  their  onsite  plans 
biennially.  The  offsite  authorities  would 
exercise  their  plans  biennially.  The 
interface  between  offsite  plans  and  each 
of  the  onsite  plans  would  be  exercised 
biennially  in  a  full  or  partial 
participation  exercise  alternating 
between  each  licensee.  Thus,  each  co- 
located  licensee  would  participate  in  a 
full  or  partial  participation  exercise 
quadrennially.  In  addition,  in  the  year 
when  one  of  the  co-located  licensees  is 
participating  in  a  full  or  partial 
participation  exercise,  the  proposed  rule 
requires  the  other  co-located  licensee  to 
participate  in  activities  and  interactions 
with  offsite  authorities.  For  the  period 
between  exercises  the  proposed  rule 
requires  the  licensee  to  conduct 
emergency  preparedness  activities  and 
interactions  (A&I).  The  purpose  of  A&I 
would  be  to  test  and  maintain  interface 
functions  among  the  affected  State  and 
local  authorities  and  the  licensee.  Table 
1  provides  a  graphical  description  of 
one  possible  way  of  meeting  the 
requirements  of  the  proposed  rule. 


Tab  .e  1  .—Example  of  Emergency  Preparedness  Training  for  Two  (2)  Co-Located  Licensees 


Year 


X 

A&I 


A&I 
A&I 


A&I 
X 


A&I 
A&I 


X 

A&I 


A&I 
A&I 


A&I 
X 


A&I 
A&I 


X 

A&I 


participation  exercise, 
and  interactions  with  offsite  authonties. 


would  also  be 
ide  a  definition  of  co- 
as  licensees  that  share 
owing  emergency 
siting  elements, 
exp  osure  and  ingestion 
zones. 
\|ernmental  authorities, 
em  ;rgency  response 


d.  Public  notification  system,  and/or 

e.  Emergency  facilities. 

Metric  Policy 

On  October  7,  1992,  the  Commission 
published  its  final  Policy  Statement  on 
Metrication.  According  to  that  policy, 
after  January  7,  1993,  all  new 
regulations  and  major  amendments  to 
existing  regulations  were  to  be 


presented  in  dual  units.  The  proposed 
amendments  to  the  regulations  contain 
no  units. 

Plain  language 

The  Presidential  memorandum  dated 
June  1,  1998,  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
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published  on  June  10, 1998  (63  FR 
31883).  In  complying  with  this 
directive,  editorial  changes  have  been 
made  in  these  proposed  revisions  to 
improve  the  organization  and 
readability  of  the  existing  language  of 
the  paragraphs  being  revised.  These 
types  of  changes  are  not  discussed     * 
further  in  this  document.  The  NRC 
requests  comments  on  the  proposed  rule 
changes  specifically  with  respect  to  the 
clarity  of  the  language  used.  Comments 
should  be  sent  to  the  address  listed 
under  the  ADDRESSES  caption  of  the 
preamble. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113,  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  The  proposed  rulemaking 
addresses  two  matters:  (1)  The 
circumstances  under  which  a  licensee 
may  modify  an  existing  EAL  without 
prior  NRC  review  and  approval;  and  (2) 
the  nature  and  scheduling  of  emergency 
preparedness  exercises  for  two  different 
licensees  of  nuclear  power  plants  which 
are  co-located  on  the  same  site  (co- 
located  licensees).  These  are  not  matters 
which  are  appropriate  for  addressing  in 
industry  consensus  standards,  and  have 
not  been  the  subject  of  such  standards. 
Accordingly,  this  proposed  rulemaking 
is  not  within  the  purview  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995,  Public  Law 
104-113. 

Environmental  Assessment  and  Finding 
of  No  Significant  Impact 

The  Commission  is  proposing  to 
amend  its  emergency  preparedness 
regulations  contained  in  10  CFR  part  50, 
Appendix  E.  The  first  proposed  revision 
relates  to  the  NRC  approval  of  changes 
to  the  EALs,  Appendix  E  to  10  CFR  part 
50,  paragraph  IV. B.  The  second 
proposed  revision  relates  to  exercise 
requirements  for  co-located  licensees 
(Appendix  E,  paragraph  IV.F). 

Need  for  the  Action 

(1)  NRC  Approval  of  Changes  to 
Emergency  Action  Levels.  10  CFR 
50.54(q)  states  that  licensees  may  make 
changes  to  their  emergency  plans 
without  Commission  approval  only  if 
the  changes  "do  not  decrease  the 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
standards  of  10  CFR  50.47(b)  and  the 
requirements  of  Appendix  E"  to  10  CFR 
part  50.  By  contrast,  Appendix  E  states 


that  "EAL's  shall  be  *   *   *  approved  by 
NRC."  The  industry  practice,  in  general, 
has  been  to  revise  EALs  that  do  not 
reduce  the  effectiveness  of  the 
emergency  plan  and  to  implement  them 
in  accordance  with  §  50.54(q),  without 
requesting  NRC  approval.  The 
Commission  believes  that  the  current 
regulations  are  unclear,  and  can  be 
interpreted  to  require  prior  NRC 
approval  for  all  licensee  EAL  changes. 
The  Commission  has  determined  that 
NRC  approval  of  all  EAL  changes  are 
not  necessary  to  ensure  an  adequate 
level  of  safety.  Thus,  the  current 
regulation  imposes  an  unnecessary 
burden  on  licensees  and  the  NRC. 

2.  Exercise  Requirements  for  Co- 
Located  licensees,  (paragraph  IV.F.2.). 
10  CFR  part  50.  Appendix  E,  requires 
that  the  offsite  emergency  plans  for  each 
site  shall  be  exercised  biennially  with 
the  full  (or  partial)  participation  of  each 
offsite  authority  having  a  role  under  the 
plans,  and  that  each  licensee  at  each  site 
shall  conduct  an  exercise  of  its  onsite 
emergency  plan  every  two  years,  an 
exercise  that  may  be  included  in  the  full 
participation  biennial  exercise. 
Paragraph  IV.F.2  is  ambiguous  about  the 
emergency  preparedness  exercise 
requirements  where  multiple  nuclear 
power  plants,  each  licensed  to  different 
licensees,  are  co-located  at  the  same 
site:  whether  each  licensee  must 
participate  in  a  full-participation 
exercise  of  the  off-site  plan  every  two 
years,  or  whether  the  licensees  may 
alternate  their  participation  such  that  a 
full-participation  exercise  is  held  everj' 
two  years  and  each  licensee  (at  a  two- 
licensee  site)  participates  in  a  full- 
participation  exercise  every  four  years. 

Upon  consideration  of  the  language  of 
the  current  regulation  and  the  legislative 
history  of  the  exercise  requirements,  the 
Commission  believes  that  the  ambiguity 
in  the  current  regulations  can  be 
interpreted  that  each  nuclear  power 
plant  licensee  co-located  on  the  same 
site  must  participate  in  a  full- 
participation  offsite  exercise  every  two 
years  (and  that  each  offsite  authority  is 
to  participate  on  either  a  full  or  partial 
participation  basis  in  licensee's  biennial 
offsite  exercise). 

The  Commission  believes  that 
requiring  each  licensee  on  a  co-located 
site  to  participate  in  a  full-participation 
exercise  every  two  years,  and  for  the 
offsite  authorities  to  participate  in  each 
licensee's  full-participation  exercise  is 
not  necessary  to  provide  reasonable 
assurance  that  each  licensee  and  the 
offsite  authorities  will  be  able  to  fulfill 
their  responsibilities  under  the 
emergency  plan  should  the  plan  be 
required  to  be  implemented. 
Furthermore,  the  Commission  believes 


that  this  interpretation  could  impose  an 
undue  regulatory  burden  on  offsite 
authorities.  Therefore,  the  Commission 
believes  that  rulemaking  is  necessary  to 
make  clear  that  each  co-located  licensee 
need  not  participate  in  a  full- 
participation  offsite  exercise  every  two 
years. 

The  Commission  proposes  that  where 
two  nuclear  power  plants  licensed  to 
separate  licensees  are  co-located  on  the 
same  site,  reasonable  assurance  of 
emergency  preparedness  exists  where; 

(1)  The  co-located  licensees  would 
exercise  their  onsite  plans  biennially; 

(2)  The  offsite  authorities  would 
exercise  their  plans  biennially;  and  (3) 
The  interface  between  offsite  plans  and 
each  of  the  onsite  plans  would  be 
exercised  biennially  in  a  full  or  partial 
participation  exercise  alternating 
between  each  licensee. 

Thus,  each  co-located  licensee  would 
participate  in  a  full  or  partial 
participation  exercise  quadrennially.  In 
addition,  in  the  year  when  one  of  the  co- 
located  licensees  is  participating  in  a 
full  or  partial  participation  exercise,  the 
proposed  rule  would  require  the  other 
co-located  licensees  to  participate  in 
activities  and  interaction  with  offsite 
authorities.  For  the  period  between 
exercises  the  proposed  rule  would 
require  the  licensees  to  conduct 
emergency  preparedness  activities  and 
interactions.  The  purpose  of  A&l  would 
be  to  test  and  maintain  interface 
functions  among  the  affected  State  and 
local  authorities  and  the  licensees. 

Environmental  Impact  of  the  Proposed 
Actions 

The  NRC  believes  that  the 
environmental  impact  for  the  proposed 
rule  is  negligible.  The  proposed  rule 
would  not  require  any  changes  to  the 
design,  or  the  structures,  systems  and 
components  of  any  nuclear  power  plant. 
Nor  would  the  proposed  rule  require 
anv  changes  to  licensee  programs  and 
procedures  for  actual  operation  of 
nul:lear  power  plants.  Thus,  there 
would  be  no  change  in  radiation  dose  to 
any  member  of  the  public  which  may  be 
attributed  to  the  proposed  rule,  nor  will 
there  be  any  changes  in  occupational 
exposures  to  workers.  Furthermore,  the 
proposed  rule  will  not  result  in  any 
changes  that  would  increase  or  change 
the  nature  of  nonradiological  effluents 
from  nuclear  power  plants. 

Alternative  to  the  Proposed  Actions 

The  alternative  to  the  proposed  action 
is  to  not  revise  the  regulations  {i.e.,  the 
no  action  alternative).  No  environmental 
impacts  are  associated  with  the  no 
action  alternative. 
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/.  Statement  of  Problem  and  Objectives 

The  Commission  is  proposing  to  make 
two  changes  to  its  emergency 
preparedness  regulations  contained  in 
10  CFR  part  50,  Appendix  E.  The  first 
proposed  amendment  relates  to  the  NRC 
approval  of  licensee  changes  to 
Emergency  Action  Levels,  paragraph 
IV. B  and  the  second  proposed     . 
amendment  relates  to  exercise 
requirements  for  co-located  licensees, 
paragraph  IV.F.2.  A  discussion  of  each 
of  these  proposed  revisions  follows. 

(1)  NRC  approval  of  licensee  changes 
to  Emergency  Action  Levels,  10  CFR 
part  50,  Appendix  E,  Paragraph  IV.B. 
EALs  are  part  of  a  licensee's  emergency 
plan.  There  appears  to  be  an 
inconsistency  in  the  emergency 
planning  regulations  regarding  the  NRC 
approval  of  nuclear  power  plant 
licensee  changes  to  emergency  action 
levels.  §  50.54(q)  states  that  licensees 
may  make  changes  to  their  emergency 
plans  without  Commission  approval 
only  if  the  changes  "do  not  decrease  the 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
standards  of  10  CFR  50.47(b)  and  the 
requirements  of  Appendix  E"  to  10  CFR 
part  50.  By  contrast.  Appendix  E  states 
that  "EAL's  shall  be  *   *   *  approved  by 
NRC."  However,  the  current  industry 
practice,  in  general,  has  been  to  make 
revisions  to  EALs  and  to  implement 
them  without  requesting  NRC  approval, 
after  determining  that  the  changes  do 
not  reduce  the  effectiveness  of  the 
emergency  plan  in  accordance  with 
§  50.54(q).  When  the  determination  is 
made  that  a  proposed  change  constitutes 
a  decrease  in  effectiveness,  licensees 
submit  the  changes  to  NRC  for  review 
and  approval.  If  a  change  involves  a 
major  change  to  the  EAL  scheme,  for 
example,  changing  from  an  EAL  scheme 
based  on  NUREG-0654  guidance  to  an 
EAL  scheme  based  on  NUMARC/NESP- 
007  guidance,  it  has  been  the  industry 
practice  to  seek  NRC  approval  before 
implementing  the  change.  The  NRC  has 
been  aware  of  the  industry  practice  and 
has  not  objected  to  it.  The  Commission 
believes  that  the  current  regulations  are 
unclear  and  can  be  interpreted  to 
require  prior  NRC  approval  for  all 
changes  to  a  licensee's  EALs. 

(2)  Exercise  Requirements  for  Co- 
Located  Licensees,  10  CFR  part  50, 
Appendix  E,  Paragraph  IV.F.  The 
emergency  planning  regulations  were 
significantly  upgraded  in  1980  after  the 
accident  at  Three  Mile  Island  (45  FR 
55402;  August  19,  1980).  The  1980 
regulations  required  an  annual  exercise 
of  the  onsite  and  offsite  emergency 


plans.  In  1984,  the  regulations  were 
amended  to  change  the  frequency  of 
participation  of  State  and  local 
governmental  authorities  in  nuclear 
power  plant  offsite  exercises  from 
annual  to  biennial  (49  FR  27733;  July  6, 
1984).  In  1996,  the  regulations  were 
amended  to  change  the  frequency  of 
exercising  the  licensees'  onsite 
emergency  plan  from  annual  to  biennial 
(61  FR  30129;  June  14,  1996).  Appendix 
E,  to  10  CFR  part  50,  Paragraph  IV.F.2. 
currently  provides  that  the  "offsite 
plans  for  each  site  shall  be  exercised 
biennially"  with  the  full  (or  partial) 
participation  of  each  offsite  authority 
having  a  role  under  the  plans,  and  that 
"each  licensee  at  each  site"  shall 
conduct  an  exercise  of  its  onsite  ' 
emergency  plan  every  two  years,  an 
exercise  that  may  be  included  in  the  full 
participation  biennial  exercise 
(emphasis  added).  Thus.  Paragraph 
IV.F.2  is  ambiguous  about  the 
emergency  preparedness  exercise 
requirements  where  multiple  nuclear 
power  plants,  each  licensed  to  different 
licensees,  are  co-located  at  the  same 
site:  whether  each  licensee  must 
participate  in  a  full-participation 
exercise  of  the  off-site  plan  every  two 
years,  or  whether  the  licensees  may 
alternate  their  participation  such  that  a 
full-participation  exercise  is  held  every 
two  years  and  each  licensee  (at  a  two- 
licensee  site)  participates  in  a  full- 
participation  exercise  every  four  years. 

Upon  consideration  of  the  language  of 
the  current  regulation,  and  the 
legislative  history  of  the  exercise 
requirements,  the  Commission  believes 
that  the  ambiguity  in  the  current 
regulations  can  be  interpreted  that  each 
nuclear  power  plant  licensee  co-iocated 
on  the  same  site  must  participate  in  a 
full-participation  offsite  exercise  every 
two  years  (and  that  each  offsite 
authority  is  to  participate  on  either  a 
full  or  partial  participation  basis  in  each 
licensee's  biennial  offsite  exercise). 
Upon  consideration  of  the  matter,  the 
Commission  believes  that  requiring  each 
licensee  on  a  co-located  site  to 
participate  in  a  full-participation 
exercise  every  two  years,  and  for  the 
offsite  authorities  to  participate  in  each 
licensee's  full-participation  exercise  is 
not  necessary  to  provide  reasonable 
assurance  that  each  licensee  and  the 
offsite  authorities  will  be  able  to  fulfill 
their  responsibilities  under  the 
emergency  plan  should  the  plan  be 
requiredlo  be  implemented. 
Furthermore,  the  Commission  believes 
that  this  interpretation  could  impose  an 
undue  regulatory  burden  on  offsite 
authorities.  Currently,  there  is  only  one 
nuclear  power  plant  site  with  two 
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power  plants  licensed  to  two  separate 
licensees:  The  James  A.  FitzPatrick  and 
Nine  Mile  Point  site.  Although  the 
ambiguity  in  Paragraph  IV.F.2  has 
limited  impact  today,  the  Commission 
understands  that  future  nuclear  power 
plant  licensing  concepts  currently  being 
considered  by  the  industry  include 
siting  multiple  nuclear  power  plants  on 
a  single  site.  These  plants  may  be 
owned  and/ or  operated  by  different 
licensees.  Therefore,  the  Commission 
believes  that  this  rulemaking  is 
necessary  to  remove  the  ambiguity  in 
Paragraph  IV.F.2  and  clearly  specify  the 
emergency  preparedness  training 
obligations  of  co-located  licensees. 

The  Commission  proposes  that  where 
two  nuclear  power  plants  licensed  to 
separate  licensees  are  co-located  on  the 
same  site,  reasonable  assurance  of 
emergency  preparedness  exists  where: 

(1)  The  co-located  licensees  would 
exercise  their  onsite  plans  biermially; 

(2)  The  offsite  authorities  would 
exercise  their  plans  biennially;  and  (3) 
The  interface  between  offsite  plans  and 
each  of  the  onsite  plans  would  be 
exercised  biennially  in  a  full  or  partial 
participation  exercise  alternating 
between  each  licensee. 

Thus,  each  co-located  licensee  would 
participate  in  a  full  or  partial 
participation  exercise  quadrennially.  In 
addition,  in  the  year  when  one  of  the  co- 
located  licensees  is  participating  in  a 
full  or  partial  participation  exercise,  the 
proposed  rule  would  require  the  other 
co-located  licensees  to  participate  in 
activities  and  interaction  with  offsite 
authorities.  For  the  period  between 
exercises  the  proposed  rule  would 
require  the  licensees  to  conduct 
emergency  preparedness  activities  and 
interactions.  The  purpose  of  A&I  would 
be  to  test  and  maintain  interface 
functions  among  the  affected  State  and 
local  authorities  and  the  licensees. 

The  proposed  rule  defines  co-located 
licensees  a»  licensees  that  share  many  of 
the  following  emergency  planning  and 
siting  elements. 

a.  Plume  exposure  and  ingestion 
emergency  planning  zones, 

b.  Offsite  governmental  authorities, 

c.  Offsite  emergency  response 
organizations, 

d.  Public  notification  system,  and/or 

e.  Emergency  facilities. 

//.  Background 

(1)  Emergency  Action  Levels 
(paragraph  IV.B).  EALs  are  thresholds  of 
plant  parameters  (such  as  containment 
pressure  and  radiation  levels)  used  to 
classify  events  at  nuclear  power  plants 
into  one  of  four  emergency  classes 
(Notification  of  Unusual  Event,  Alert, 
Site  Area  Emergency,  or  General 


Emergency).  EALs  are  required  by 
Appendix  E  to  10  CFR  part  50  and 
§  50.47(b)(4),  and  are  contained  in 
licensees'  emergency  plans  and 
emergency  plan  implementing 
procedures. 

Section  50.54(q)  states  that  licensees 
can  make  changes  to  their  emergency 
plans  without  Commission  approval 
only  if  the  changes  "do  not  decrease  the 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
standards  of  §  50.47(b)  and  the 
requirements  of  Appendix  E"  to  10  CFR 
part  50.  However.  Appendix  E  to  10 
CFR  part  50  states  that  "EALs  shall  be 
discussed  and  agreed  on  by  the 
applicant  and  State  and  local 
governmental  authorities  and  approved 
by  NRC."  Because  EALs  are  required  to 
be  included  in  the  emergency  plan,  the 
issue  is  whether  changes  to  EALs 
incorporated  into  the  emergency  plan 
are  subject  to  the  change  requirements 
in  10  CFR  50.54(q),  or  to  the  more 
restrictive  requirement  in  Appendix  E. 

(2)  Exercise  Requirements  for  Co- 
Located  Licensees  (paragraph  IV.F.2). 
The  NRC's  current  regulations 
contained  in  Appendix  E,  to  10  CFR 
part  50,  require  that  the  offsite 
emergency  plans  for  each  site  shall  be 
exercised  biennially  with  the  full  (or 
partial)  participation  of  each  offsite 
authority  having  a  role  under  the  plans, 
and  that  each  licensee  at  each  site  shall 
conduct  an  exercise  of  its  onsite 
emergency  plan  every  two  years,  an 
exercise  that  may  be  included  in  the  full 
participation  biennial  exercise.  This 
exercise  requirement,  though  straight 
forward  on  its  face,  has  implementation 
and  compliance  problems  when  two 
licensees  occupy  the  same  site  thereby 
requiring  the  same  state  to  conduct  a 
full  participation  exercise  with  each  co- 
located  licensee  every  year. 

There  is  currently  only  one  site  with 
two  licensees.  Nine  Mile  Point  and 
James  A.  FitzPatrick  site.  However,  the 
current  trend  in  the  nuclear  industry  is 
to  locate  new  plants  on  currently 
approved  sites,  possibly  with  different 
licenses,  thus  the  need  for  this  proposed 
rule  change. 

///.  Rulemaking  Options  for  Both 
Amendments 

Option  1 — revise  the  regulations  to 
reflect  current  staff  and  licensee 
practices. 

Option  2 — not  to  revise  the 
regulations. 

r\^.  Alternatives 

Impact(s) 

Option  1  for  the  EAL  revisions  would 
amend  the  existing  regulations  to 


eliminate  the  inconsistency  between  the 
requirements  of  Appendix  E  and 
§  50.54(q)  relating  to  approval  of 
changes  to  EALs  and  reflect  current  staff 
and  licensee  practice.  This  would  be 
done  by  amending  Appendix  E  to  10 
CFR  part  50,  to  require  NRC  to  review 
for  approval  new  EAL  schemes  or 
revisions  to  EALs  that  diminish  the 
effectiveness  of  the  emergency  plans 
(§  50.54(q)  criteria).  The  rulemaking 
would  provide  a  means  for  licensees  to 
improve  their  EALs  while  reducing 
unnecessary  regulatory  burden.  Once 
the  rule  is  revised,  licensees  could  make 
EAL  changes  that  do  not  decrease  the 
effectiveness  of  the  emergency  plan 
without  prior  NRC  approval.  This 
approach  would  reduce  the  unnecessary 
regulatory  burden  on  licensees. 

Option  2  for  EAL  changes  would 
retain  the  inconsistency  in  the 
regulations,  thereby  increasing  the 
unnecessary  burden  on  licensees  and 
the  NRC  staff  in  addressing  questions  on 
a  case-by-case  basis. 

Option  1  for  co-located  licensees 
would  maintain  safety  because  EP 
exercises  would  continue  to  be  required 
at  the  frequency  which  has  provided 
reasonable  assurance  that  the  emergency 
plans  can  be  implemented.  The  impact 
of  Option  1  on  the  resources  of  licensees 
and  offsite  authorities  would  be 
minimal.  Option  1  would  reflect  what 
licensees  are  currently  doing  and, 
therefore,  there  would  not  be  a  change 
in  existing  acceptable  practices. 
Clarification  of  the  regulatory 
requirements  would  modify  wording 
that  has  resulted  in  ambiguous 
understanding  of  the  requirements.  This 
option  would  require  NRC  resources  to 
conduct  the  rulemaking.  The  activities 
and  interactions  that  would  test  and 
maintain  interface  functions  for  co- 
located  licensees  and  offsite  authoritie.s 
in  the  period  between  exercises 
(outlined  in  this  proposed  rule)  will 
provide  a  consistent  expectation  and 
basis  for  such  activities.  The  level  of 
activities  and  interactions  adequate  to 
maintain  an  appropriate  level  of 
preparedness  would  be  ensured. 

The  impact  of  the  no  rulemaking 
option  (option  2)  for  the  co-located 
licensee  exercise  revision  on  the 
resources  of  staff,  licensees  and  offsite 
authorities  would  be  minimal.  However, 
without  clarification  of  the  regulatory 
requirements,  there  would  be  the 
continued  ambiguity  in  the 
requirements  for  future  licensee 
situations.  The  impact  of  these 
continued  ambiguities  is  that  potential 
confusion  over  requirements  would 
have  to  be  resolved  on  a  case-by-case 
liasis  by  the  staff.  This  option  would  not 
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require  NRC  resources  for  conducting  a 
rulemaking. 

V^.  Estimatio,  i  and  Evaluation  of  Values 
and  Impacts 
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in  the  proper  submittal  of  EAL  changes. 
The  impact  of  improved  regulations  on 
the  NRC  is  a  decrease  in  the  amount  of 
staff  time  needed  to  approve  license 
EAL  changes.  This  is  estimated  to  be 
about  a  100  staff-hour  reduction  or  a 
$8,000  savings  to  the  NRC  per  year 
(assuming  a  $80  hourly  rate  for  NRC 
staff  time).  However,  it  is  uncertain  as 
to  how  many  EAL  changes  might  have 
been  received  by  the  NRC  for  review 
and  approval. 

There  would  be  several  additional 
benefits  associated  with  these 
amendments.  The  greatest  would  be  the 
increased  assurance  that  the 
Commissions  regulations  are  consistent 
and  not  ambiguous.  Further,  by 
addressing  these  issues  generically, 
through  rulemaking,  rather  than 
continuing  the  current  case-by-case 
approach,  it  is  expected  that  the  burden 
on  the  NRC  staff  would  be  reduced  by 
several  hours  for  each  license  EAL 
change  as  well  as  future  co-located 
licensee's  exercise  requirements  that 
NRC  would  need  to  approve.  Another 
beneficial  attribute  to  this  proposed 
action  is  regulatory  efficiency  resulting 
from  the  expeditious  handling  of  future 
licensing  actions  by  providing 
regulatory  predictability  and  stability 
for  the  EAL  changes  as  well  as  the 
exercise  requirements  for  co-located 
licensees. 

VII.  Decision  Rationale  for  Selection  of 
the  Proposed  Action 

As  previously  discussed,  the 
additional  burdens  on  a  licensee  and  the 
NRC  are  expected  to  be  modest. 
However,  a  revision  of  the  requirements 
is  desirable  to  remove  ambiguities  in  the 
current  regulations,  while  maintaining 
safety  and  reducing  unnecessary 
regulatory  burden. 

VIII.  Implementation 

The  NRC  staff  proposes  that  any 
Federal  rulemaking  take  effect  90  days 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  the 
proposed  rule  if  issued,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  would  affect  only 
States  and  licensees  of  nuclear  power 
plants.  These  States  and  licensees  do 


not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act,  or  the 
size  standards  established  by  the  NRC 
(10  CFR  2.810). 

Backfit  Analysis 

(1)  NRC  Approval  of  EAL  Changes 

The  proposed  rule,  which  eliminates 
the  need  for  NRC  review  and  approval 
for  certain  EAL  changes,  does  not 
constitute  a  backfit  as  defined  in 
50.109(a)(1).  Although  10  CFR  50.54(q) 
permits  licensees  to  make  changes  to  the 
emergency  plan  which  do  not  decrease 
the  effectiveness  of  the  plan,  10  CFR 
part  50,  Appendix  E  currently  requires 
that  EALs  shall  be  approved  by  NRC. 
The  proposed  rulemaking  would  clarify 
the  Appendix  E  requirement  to  clearly 
permit  licensee  changes  to  EALs 
without  NRC  review  and  approval  if  the 
changes  do  not  decrease  the 
effectiveness  of  the  emergency  plan.  The 
proposed  rule  requires  NRC  review  and 
approval  for  those  EAL  changes  which 
decrease  the  effectiveness  of  the 
emergency  plan,  or  constitute  a  change 
from  one  EAL  scheme  to  another.  The 
proposed  rulemaking  clarifies  the 
requirements  and  represents  the  current 
practice  of  making  changes  under  50.54 
(q)  requirements  and  is  therefore  not  a 
backfit. 

In  addition,  the  proposed  change 
applies  prospectively  to  changes 
initiated  by  licensees.  The  Commission 
has  indicated  in  various  rulemakings 
that  the  Backfit  Rule  does  not  protect 
the  prospects  of  a  potential  applicant 
nor  does  the  Backfit  Rule  apply  when  a 
licensee  seeks  a  change  in  the  terms  and 
conditions  of  its  license.  A  licensee- 
initiated  change  in  an  EAL  does  not  fall 
within  the  scope  of  actions  protected  by 
the  Backfit  Rule,  and  therefore  the 
Backfit  Rule  does  not  apply  to  this 
proposed  rulemaking. 

(2)  Co-Located  Licensee 

The  proposed  rulemaking,  which 
addresses  the  regulatory  ambiguity 
regarding  exercise  participation 
requirements  for  co-located  licensees, 
applies  only  to  the  existing  co-located 
licensees  for  the  Nine  Mile  Point  and 
James  A.  Fitzpatrick  site,  and 
prospectively  to  future  co-located 
licensees. 

With  respect  to  the  Nine  Mile  Point 
and  James  A.  FitzPatrick  licensees,  the 
proposed  rule  would  arguably  constitute 
a  backfit,  inasmuch  as  there  is  some 
correspondence  between  the  licensees 
and  the  NRC  which  may  be  interpreted 
as  constituting  NRC  approval  of 
"alternating  participation"  by  each 
licensee  in  a  full-or  partial-participation 
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exercise  every  two  years.  The  backfit 
may  not  fall  within  the  scope  of  the 
compliance  exception, 10  CFR 
50.109(a)(4)(i).  in  view  of  the  lack  of 
new  information  showing  that  the  prior 
NRC  approval  of  "alternating 
participation"  was  based  upon  a  factual 
error  or  new  information  not  known  to 
the  NRC  at  the  time  that  the  NRC 
approved  "alternating  participation." 
However,  these  licensees  have 
informally  been  implementing  an 
emergency  planning  training  regime 
since  year  2000  that  is  consistent  with 
the  proposed  rule.  Accordingly,  the 
NRC  does  not  propose  .to  prepare  a 
backfit  analysis  addressing  the  Nine 
Mile  Point  and  James  A.  FitzPatrick 
licensees. 

With  respect  to  future  holders  of 
operating  licenses  (including  combined 
licenses  under  part  52)  for  nuclear 
power  plants  which  are  co-located  at  the 
same  site,  the  Commission  has  indicated 
in  various  rulemakings  that  the  Backfit 
Rule  does  not  protect  the  prospects  of  a 
potential  applicant. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties,  Fire  protection, 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection,  Reactor  siting  criteria, 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  for  1954,  as 
amended,  the  Energy  Reorganization 
Act  of  1974,  as  amended,  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  5  U.S.C.  553,  the  NRC  is 
proposing  to  adopt  the  following 
amendment  to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATIONS 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102,103,  104.  105,  161, 
182,  183.  186.  189.  68  Stat.  936.  937.  938, 
948,  953.  954,  955,  956.  as  amended,  sec. 
234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2132.  2133,  2134.  2135.  2201.  2232.  2233. 
2236,  2239.  2282);  sees.  201.  as  amended, 
202,  206,  88  Stat.  12422,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S.C.  5841). 
Section  50.10  also  issued  under  sees.  101. 
185,  168  Stat.  955.  as  amended  (42  U.S.C. 
2131,  2235);  sec.  102,  Pub.  L.  91-190,  83  Stat. 
853  (42  U.S.C.  4332).  Sections  50.13, 
50.43(dd),  and  50.103  also  issued  under  sec. 
108,  68  Stat.  939,  as  amended  (42  U.S.C. 
2138).  Sections  50.23,  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185.  68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a  and 


Appendix  Q  also  issued  undef  sec.  102,  Pub. 
L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec. 
184,  68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under  sec. 
187,  68  Stat.  955  (42  U.S.C.  2237). 

2.  In  Appendix  E  to  Part  50, 
Paragraphs  IV.  B  and  F.2.c.  are  revised 
to  read  as  follows: 

Appendix  E — Emergency  Planning  and 
Preparedness  for  Production  and 
Utilization  Facilities 


If  two  licensees  are  located  on  any  one  site 
(co-located  licensees)'-  each  licensee  shall: 

(1)  Conduct  an  exercise  biennially  of  its 
onsite  emergency  plan; 

(2)  Participate  quadrennially  in  an  offsite 
biennial  full  or  partial  participation  exercise; 
and 

(3)  Conduct  emergency  planning  activities 
and  interactions  in  the  three  years  between 
its  participation  in  the  offsite  hill  or  partial 
participation  exercise  with  offsite  authorities, 
in  order  to  test  and  maintain  interface 
functions  among  the  affected  State  and  local 
authorities  and  the  licensee. 


rv.  Content  of  Emergency  Plans 


B.  Assessment  Actions 

The  means  to  be  used  for  determining  the 
magnitude  of,  and  for  continually  assessing 
the  impact  of  the  release  of  radioactive 
materials  shall  be  described,  including 
emergency  action  levels  that  are  to  be  used 
as  criteria  for  determining  the  need  for 
notification  and  participation  of  local  and 
State  agencies,  the  Commission,  and  other 
Federal  agencies,  and  the  emergency  action 
levels  that  are  to  be  used  for  determining 
when  and  what  type  of  protective  measures 
should  be  considered  within  and  outside  the 
site  boundary  to  protect  health  and  safety. 
The  emergency  action  levels  shall  be  based 
on  in-plant  conditions  and  instrumentation 
in  addition  to  onsite  and  offsite  monitoring. 
These  EALs  shall  be  discussed  and  agreed  on 
by  the  applicant  or  licensee  and  State  and 
local  governmental  authorities,  and  approved 
by  the  NRC.  Thereafter.  EALs  shall  be 
reviewed  with  the  State  and  local 
goverornental  authorities  on  an  annual  basis. 
A  revision  to  an  EAL  must  be  approved  by 
the  NRC  prior  to  implementation  if:  (1) 
Licensee  is  changing  from  one  EAL  scheme 
to  another  EAL  scheme  (e.g.  a  change  from 
an  EAL  scheme  based  on  NUREG-0654  to  a 
scheme  hased  upon  NUMARC/NESP-007);  or 
(2)  the  EAL  revision  decreases  the 
effectiveness  of  the  emergency  plan.  A 
licensee  shall  submit  each  request  for  NRC 
approval  of  the  proposed  EAL  change  as 
specified  in  §  50.4.  If  a  licensee  makes  a 
change  to  an  EAL  that  does  not  require  NRC 
approval,  the  licensee  shall  submit,  as 
specified  in  §  50.4.  a  report  of  each  change 
made  within  30  days  after  the  change  is 
made. 


F.  Training 

2.  *    *    * 

c.  Offsite  plans  for  each  licensee  shall  be 
exercised  biennially  with  full  participation 
by  each  offsite  authority  having  a  role  under 
the  plan.  Where  the  offsite  authority  has  a 
role  under  a  radiological  response  plan  for 
more  than  one  licensee  it  shall  fully 
participate  in  one  exercise  every  two  years 
and  shall,  at  minimum,  partially  participate*^ 
in  other  offsite  plan  exercises  in  this  period. 


'"Partial  participation"  when  used  in 
conjunction  with  emergency  preparedness 
exercises  for  a  particular  site  means 
appropriate  offsite  authorities  shall  actively 
take  part  in  the  exercise  sufficient  to  test 
direction  and  control  functions;  i.e.,  (a) 
protective  action  decision  making  related  to 
emergency  action  levels,  and  (b) 
communication  capabilities  among  affected 
State  and  local  authorities  and  the  licensee. 

'<]o-located  licensees  are  licensees  that 
share  many  of  the  following  emergency 
planning  and  siting  elements. 

a.  Plume  exposure  and  ingestion 
emergency  planning  zones, 

b.  Offsite  governmental  authorities, 

c.  Offsite  emergency  response 
organizations, 

d.  Public  notification  system,  and/or 

e.  Emergency  facilities. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
jFR  Doc.  03-18845  Filed  7-23-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-167-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and -IIP 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  -llF  airplanes.  This  proposal 
would  require  replacement  of  the  wire 
assembly  connectors  of  the  bag  rack 
lighting  with  new,  moisture-resistant 
connectors  and  reidentification  of  the 
bag  racks.  This  action  is  necessary  to 
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in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comraenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-167-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-167-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  arcing  and  smoke 
from  the  electrical  connectors  of  the 
ceiling  lights  on  McDonnell  Douglas 
Model  MD-11  and  -llF  airplanes.  It 
was  determined  that  the  cause  of  the 
connector  failure  was  due  to  moisture 
intrusion  into  the  mated  connectors 
through  the  backshell.  This  condition,  if 
not  corrected,  could  result  in  arcing  of 
the  wire  assembly  connectors  of  the 
overhead  storage  bin,  and  service 
module  and  bin  extension  assemblies, 
and  consequent  smoke/fire  in  the  cabin. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  and 
-IIF  airplanes,  has  reviewed  all  aspects 
of  the  service  history  of  those  airplanes 
to  identify  potential  unsafe  conditions 


and  to  take  appropriate  corrective 
actions.  This  proposed  airworthiness 
directive  (AD)  is  one  of  a  series  of 
cprrective  actions  identified  during  that 
process.  We  have  previously  issued 
several  other  ADs  and  may  consider 
further  rulemaking  actions  to  address 
the  remaining  identified  unsafe 
conditions. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
33A064,  dated  March  6,  2002,  which 
describes  procedures  for  replacement  of 
the  wire  assembly  connectors  of  the  bag 
rack  lighting  with  new,  moisture- 
resistant  connectors  and  reidentification 
of  the  bag  racks.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Cost  Impact 

There  are  approximately  111  Model 
MD-11  and  -llF  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  26  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  Group  1  airplanes  identified  in 
the  referenced  service  bulletin,  it  would 
take  approximately  11  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $65 
per  work  hour.  Required  parts  would 
cost  between  $1,140  and  $1,406  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,855  and 
$2,121  per  airplane. 

For  Group  2  airplanes  identified  in 
the  referenced  service  bulletin,  it  would 
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take  approximately  1 3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $65 
per  work  hour.  Required  parts  would 
cost  between  $1,140  and  $1,406  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,985,  and 
$2,251  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authprity:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-167- 
AD. 

Applicability:  Model  MD-11  and  -llF 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-33A064.  dated  March  6, 
2002;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unlBss 
accomplished  previously. 

To  prevent  arcing  of  the  wire  assembly 
connectors  of  the  overhead  storage  bin.  and 
service  module  and  bin  extension  assemblies, 
and  consequent  smoke/fire  in  the  cabin, 
accomplish  the  following: 

Replacement  and  Reidentification 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  replace  the  wire  assembly 
connectors  of  the  bag  rack  lighting  with  new. 
moisture-resistant  connectors  and  reidentif^' 
the  bag  racks,  per  Boeing  Alert  Service 
Bulletin  MD11-33A064,  dated  March  6, 
2002. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19.  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO).  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on  July  17, 
2003. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  03-18792  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-52-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and -1  IF 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
conmient  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  -11 F 
airplanes,  that  would  have  required  an 
inspection  to  detect  arcing  damage  of 
the  terminal  strips,  surrounding 
structure,  and  electrical  cables  in  the 
forward  cargo  compartment;  and  repair 
or  replacement  of  any  damaged  part 
with  a  new  part.  The  proposed  AD  also 
would  have  required  modification  of  the 
applicable  terminal  strip  installation  in 
the  cargo  compartment,  and 
replacement  of  the  applicable  terminal 
strips  in  the  cargo  compartment  with 
new  strips.  This  new  action  revises  the 
proposed  rule  by  adding  new 
procedures  for  certain  airplanes; 
clarifv'ing  the  applicability;  and 
referencing  the  latest  revision  of  the 
service  bulletin.  The  actions  specified 
by  this  new  proposed  AD  are  intended 
to  prevent  arcing  and  consequent 
damage  to  the  terminal  strips  and 
adjacent  structure  and  smoke/fire  in  the 
forward  cargo  compartment.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
August  18,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
52-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-52-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800-     . 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
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FOR  FURTHER 

Brett  Portwocid 
Systems  and 
130L.  FAA. 
Certification 
Boulevard,  L4kewood 
90712-4137: 
fax  (562)  627 


NFORMATION  CONTACT: 

Aerospace  Engineer, 
quipment  Branch,  ANM- 
Angeles  Aircraft 
I  Office,  3960  Paramount 

California 
elephone  (562)  627-5350: 
5210. 
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Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11  and 
-llF  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  October  5, 
2001  (66  FR  50897).  That  NPRM  would 
have  required  an  inspection  to  detect 
arcing  damage  of  the  terminal  strips, 
surrounding  structure,  and  electrical 
cables  in  the  forward  cargo 
compartment;  and  repair  or  replacement 
of  any  damaged  part  with  a  new  part. 
That  NPRM  also  would  have  required 
modification  of  the  applicable  terminal 
strip  installation  in  the  cargo 
compartment,  and  replacement  of  the 
applicable  terminal  strips  in  the  cargo 
compartment  with  new  strips.  That 
NPRM  was  prompted  by  an  incident  in 
which  arcing  occurred  between  the 
power  feeder  cables  and  terminal  strip 
support  brackets.  That  condition,  if  not 
corrected,  could  result  in  arcing  and 
consequent  damage  to  the  terminal 
strips  and  adjacent  structure  and  smoke/ 
fire  in  the  forward  cargo  compartment. 

Cominents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Reference  Latest  Service 
Bulletin 

Two  commenters  request  that  the 
proposed  AD  be  revised  to  reference 
Revision  01  of  Boeing  Alert  Service 
Bulletin  MD11-24A174,  dated  April  24, 
2001  (the  original  issue  of  the  service 
bulletin  was  referenced  in  the  NPRM  as 
the  appropriate  source  of  service 
information  for  accomplishment  of  the 
proposed  actions).  One  commenter 
states  that  this  revision  corrects  an 
incorrect  part  number  and  part  quantity. 

The  FAA  does  not  agree.  Since 
issuance  of  the  NPRM,  the  FAA  has 
reviewed  and  approved  Revision  03  of 
Boeing  Alert  Service  Bulletin  MDll- 
24A174,  including  Evaluation  Form, 
dated  July  25,  2002.  This  revision 
constitutes  a  complete  reissue.  More 
work  is  necessary  for  Group  2  airplanes 
changed  per  prior  issues  of  this  service 
bulletin. 

Revision  03  of  the  service  bulletin 
describes  procedures  for  a  general  visual 
inspection  to  detect  arcing  damage  of  , 
the  terminal  strips,  surrounding 
structure,  and  electrical  cables  in  the 
forward  cargo  compartment;  and  repair 
or  replacement  of  the  damaged  part  with 


a  new  part.  The  service  bulletin  also 
describes  procedures  for  modification  of 
the  applicable  terminal  strip  installation 
in  the  cargo  compartment  (including 
inspection  for  damaged  cables  and 
repair  of  any  damaged  cable)  if 
necessary',  and  replacement  of  the 
applicable  terminal  strips  in  the  cargo 
compartment  with  new  strips  (including 
inspection  for  damaged  cables  and 
repair  of  any  damaged  cable). 

Therefore,  we  have  revised  this 
supplemental  NPRM  to  reference 
Revision  03  of  the  service  bulletin  as  the 
appropriate  source  of  service 
information  for  accomplishing  the 
proposed  actions.  However,  although 
the  service  bulletin  recommends 
completion  and  submission  of  an 
inspection  report  and  an  Evaluation 
Form  that  provides  input  on  the  quality 
of  the  service  bulletin  to  the  airplane 
manufacturer,  this  proposed  AD  does 
not  include  such  requirements. 

Request  to  Revise  Cost  Impact 

One  commenter  notes  that  the  original 
NPRM  states,  "The  manufacturer  has 
committed  previously  to  its  customers 
that  it  will  bear  the  cost  of  replacement 
parts."  The  commenter  states  that  this  is 
not  quite  accurate,  and  that  "operators 
of  affected  airplanes  within  the 
warranty  period  of  April  1,  1995,  as 
specified  by  their  purchase  agreement, 
must  submit  a  no  change  purchase 
order." 

From  this  comment,  we  infer  that  the 
commenter  is  requesting  that  the  Cost 
Impact  section  of  the  original  NPRM  be 
revised.  We  concur  and  have  revised 
this  supplemental  NPRM  accordingly. 

In  adaition,  we  have  reviewed  the 
figures  we  have  used  over  the  past 
several  years  to  calculate  AD  costs  to 
operators.  To  account  for  various 
inflationary  costs  in  the  airline  industry, 
we  find  it  necessary  to  increase  the 
labor  rate  used  in  these  calculations 
from  $60  per  work  hour  to  $65  per  work 
hour.  The  cost  impact  information, 
below,  reflects  this  increase  in  the 
specified  hourly  labor  rate. 

Explanation  of  Change  to  Applicability 

We  find  that  Model  MD-llF  airplanes 
were  not  specifically  identified  by 
model  name  in  the  applicability  of  the 
original  NPRM.  However,  those 
airplanes  are  identified  by 
manufactiu-er's  fuselage  numbers  in  the 
effectivity  listing  of  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A174, 
dated  January  31,  2001;  and  Boeing 
Alert  Service  Bulletin  MD11-24A174, 
Revision  03,  dated  July  25,  2002. 
Therefore,  we  have  revised  this 
supplemental  NPRM  to  specifically 
reference  Model  MD-11  and  -llF 
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airplanes  where  appropriate,  and  have 
revised  the  applicability  to  reference  the 
Revision  03  of  the  service  bulletin.  In 
addition,  we  have  specified  model 
designations  in  the  applicability  of  this 
supplemental  NPRM  as  published  in  the 
most  recent  type  certificate  data  sheet 
for  the  affected  models. 

Explanation  of  Change  to  Inspection 
Definition 

For  clarification  purposes,  the  FAA 
has  revised  the  definition  of  a  "general 
visual  inspection"  in  Note  2  of  this 
supplemental  NPRM. 

Conclusion 

Since  certain  of  these  changes  expand 
the  scope  of  the  originally  proposed 
rule,  we  have  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance 
(AMOCs).  Because  we  have  now 
included  this  material  in  part  39,  only 
the  office  authorized  to  approve  AMOCs 
is  identified  in  each  individual  AD. 
Therefore,  in  this  supplemental  NPRM, 
Note  1  and  paragraph  (c)  of  the  original 
NPRM  have  been  removed,  and 
paragraph  (b)  of  the  original  NPRM  has 
been  revised. 

Cost  Impact 

There  are  approximately  154  Model 
MD-11  and  -llF  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  59  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  between 
1  and  6  work  hours  per  airplane 
depending  on  the  airplane  configuration 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  would  cost 
between  $133  and  $474  depending  on 
the  airplane  configuration.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
between  $198  and  $864  per  airplane 
depending  on  the  airplane 
configuration. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  Th^cost 


impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
iiTcidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  ajnong  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-52- 
AD. 


Applicability:  Model  MD-1 1  and  -1  IF 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MDn-24A174.  Revision  03,  dated 
luly  25.  2002:  rertificated  in  any  category. 

Comp//onc(?;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  and  consequent  damage 
to  the  terminal  strips  and  adjacent  structure 
and  smoke/fire  in  the  forward  cargo 
compartment,  accomplish  the  following: 

Inspection.  Modification,  Replacement,  and 
Corrective  Actions,  if  Necessary 

(a)  For  airplanes  on  which  Boeing  Alert 
Service  Bulletin  MD11-24A174,  original 
issue,  lanuary  31,  2001:  Revision  01.  dated 
April  24,  2001:  or  Revision  02,  dated 
December  17,  2001,  have  not  been  done: 
Within  18  months  after  the  effet:tive  date  of 
tills  AD,  do  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD 
per  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  MD11-24A174, 
excluding  the  Evaluation  Form:  both 
Revision  03,  dated  July  25.  2002.  Although 
the  service  bulletin  recommends  the 
completion  and  submission  of  an  Evaluation 
Form  and  a  reporting  requirement 
(Appendix),  such  reporting  is  not  required  by 
this  AD. 

(1)  Do  a  general  visual  inspection  to  detect 
arcing  damage  of  the  terminal  strips, 
surrounding  structure,  and  electrical  cables 
in  the  forward  cargo  compartment.  If  any 
damage  is  detected,  before  further  flight, 
repair  or  replace  the  damaged  part  with  a 
new  part,  per  the  ser\'ice  bulletin:  except  if 
the  type  of  structural  material  that  has  been 
affected  is  not  covered  in  the  Structural 
Repair  Manual  (SRM).  repair  per  a  method 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  Within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  neces.sary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Note  2:  Where  there  are  differences 
between  the  referenced  service  bulletin  and 
the  AD.  the  AD  prevails. 

(2)  Modifj'  the  applicable  terminal  strip 
installation  in  the  cargo  compartment 
(including  inspection  for  damaged  cables  and 
repair  of  any  damaged  cable). 

(3)  Replace  the  applicable  terminal  strips 
in  the  cargo  compartment  with  new  strips 
(including  inspection  for  damaged  cables  and 
repair  of  any  damaged  cable). 

(b)  For  Group  2  airplanes  listed  in  Boeing 
Alert  Service  Bulletin  MD11-24A174, 
Revision  03.  dated  July  25,  2002.  on  which 
prior  revisions  of  that  service  bulletin  have 
been  done:  Within  18  months  after  the 
effective  date  of  this  AD.  do  the  actions 
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the  cargo  compartment 
(including  ins 
repair  of  any  dainaged 


s  (b)(1)  and  (b)(2)  of 
Accomplishment  Instructions 
Service  Bulletin  MDll- 
ng  the  Evaluation  Form;  both 
ed  July  25,  2002.  Although 
!fin  ret:ommends  the 
submission  of  an  Evaluation 
reporting  requirement 

reporting  is  not  required  by 


■the 


:  thiJ 


Acting  Manager 
Directorate.  Aire  raft 
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visual  inspection  to  delect 
the  terminal  strips, 

.  and  electrical  cables 
c^rgo  compartment:  If  any 
.  before  further  flight, 
the  damaged  part  with  a 
service  bulletin;  except  if 
"  material  that  has  been 
cbvered  in  the  SRM.  repair  per 
by  the  Manager.  Los 


F^A. 


applicable  terminal  strip  in 

with  a  new  strip 
ion  for  damaged  cables  and 
cable). 


Alternative  Methods 

(c)  In  accordance 
Manager.  Los  A 
authorized  to  a[k) 
compliance  for 

Issued  in  Renlon,  Washington,  on  July  17 
2003. 

All  Bahrami 


of  Compliance 

with  14  CFR  39.19.  the 
igeles  AGO.  FA.^.  is 
rove  alternative  methods  of 
is  AD. 


Transport  Airplane 
Certification  Service. 
Filed  7-23-03;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  3$ 

[Docket  No.  20ai-NM-57-AO] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Airplanes 


AGENCY: 

Administration 


action:  Su 
proposed 
comment  peridd 


Federal  Aviation 
DOT. 
pph  mental  notice  of 
rulei  aaking;  reopening  of 


summary:  This 
earlier  propose  d 
(AD),  apphcab 
Douglas  Mode 
would  have  rei 
visual  ins{ 
installation  he  i 
station  to  dete(  ;t 
wires;  and  con  ective 
necessary.  Tha  t 
also  would 
of  the  wire  huddle 
the  first  observ  er 
damaged  or  ch^ed 


document  revises  an 

airworthiness  directive 
e  to  certain  McDonnell 
MD-11  airplanes,  that 
( [uired  a  one-time  detailed 
of  the  wire  bundle 
ind  the  first  observer's 
damaged  or  chafed 

action,  if 
earlier  proposed  AD 
required  an  inspection 

installation  behind 
s  station  to  detect 
wires;  repair  if 


necessary;  installation  of  a  grommet 
around  the  lower  edge  of  the  feed- 
through;  replacement  of  the  support 
bracket  with  a  new  bracket;  and 
relocation  of  the  support  clamp  of  the 
wire  bundle;  as  applicable.  That 
proposal  was  prompted  by  the  FAA's 
determination  that  the  existing  support 
bracket  and  the  location  of  the  support 
clamp  of  the  wire  bundle  may  not 
adequately  preclude  the  wire  bundle 
contained  in  the  feed-through  behind 
the  first  observer's  station  ft'om 
contacting  the  bottom  portion  of  the 
feed-through.  This  new  action  revises 
the  proposed  rule  by  specifying  new 
corrective  actions.  The  actions  specified 
by  this  new  proposed  AD  are  intended 
to  prevent  such  contact,  which  could 
cause  cable  chafing,  electrical  arcing, 
smoke,  or  fire  in  the  cockpit. 
DATES:  Comments  must  be  received  by 
August  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
57-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-57-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited  > 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nuipber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-57-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056.     ' 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  (hereafter 
referred  to  as  "the  original  NPRM")  in 
the  Federal  Register  on  October  5,  2001 
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(66  FR  50917).  The  original  NPRM 
would  have  superseded  AD  2000-03- 
13,  amendment  39-11572  (65  FR  8028, 
February  17,  2000)  to  require  a  one-time 
detailed  visual  inspection  of  the  wire 
bundle  installation  behind  the  first 
observer's  station  to  detect  damaged  or 
chafed  wires,  and  repair,  if  necessary. 
The  original  NPRM  also  would  have 
required  installing  a  grommet  around 
the  lower  edge  of  the  feed-through; 
replacing  the  support  bracket  with  a 
new  bracket;  and  relocating  the  support 
clamp  of  the  wire  bundle;  as  applicable. 
The  original  NPRM  also  expanded  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
original  NPRM  was  prompted  by  the 
FAA's  determination  that  the  existing 
support  bracket  and  the  location  of  the 
support  clamp  of  the  wire  bundle  may 
not  adequately  preclude  the  wire  bundle 
contained  in  the  feed-through  behind 
the  first  observer's  station  from 
contacting  the  bottom  portion  of  the 
feed -through.  That  condition,  if  not 
corrected,  could  cause  cable  chafing, 
electrical  arcing,  smoke,  or  fire  in  the 
cockpit. 

Actions  Since  Issuance  of  the  Original 
NPRM 

Since  the  issuance  of  the  original 
NPRM,  the  FAA  has  reviewed  and 
approved  Revision  03  of  Boeing  Alert 
Service  Bulletin  MD11-24A041,  dated 
September  11,  2002.  This  revision 
incorporate  engineering  procedures 
released  subsequent  to  the  issuance  of 
Revision  02  of  the  service  bulletin, 
which  was  referenced  in  the  original 
NPRM  as  the  appropriate  source  of 
service  information  for  accomplishing 
the  proposed  actions.  The  revised 
procedures  involve  installing  and 
relocating  a  new  bracket  due  to 
interference  of  existing  potted  inserts 
when  installing  the  bracket  per  Revision 
02  of  the  service  bulletin.  We  have 
revised  this  supplemental  NPRM  to 
specify  these  new  procedures  and  to 
include  reference  to  Revision  03  of  the 
service  bulletin  as  the  appropriate 
source  of  service  information. 

Comments 

Due  consideration  has  been  given  to 
the  single  comment  received  in 
response  to  the  original  NPRM: 

One  commenter  notes  that  the  original 
NPRM  states,  "The  manufacturer  has 
committed  previously  to  its  customers 
that  it  will  bear  the  cost  of  replacement 
parts."  The  commenter  states  that  this  is 
not  quite  accurate,  and  that  Boeing 
warranty  remedies  are  available  for  MD- 
11  airplanes  in  warranty  as  of 
September  1,  1992. 


From  this  commeni,  we  infer  that  the 
commenter  is  requesting  that  the  Cost 
knpact  section  of  the  original  NPRM  be 
revised.  We  conciu-  and  have  revised  the 
supplemental  NPRM  accordingly. 

Explanation  of  Change  to  Applicability 

We  have  revised  the  applicability  of 
the  original  NRPM  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Conclusion 

Since  the  change  to  include  the 
revised  procedures  expands  the  scope  of 
the  original  NPRM,  we  have  determined 
that  it  is  necessary  to  reopen  the 
comment  period  to  provide  additional 
opportunity  for  public  comment. 

Changes  to  14  CFR  Part  39/Efrect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance 
(AMOCs).  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  193  Model 
MD-11  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  We  estimate  that 
62  airplanes  of  U.S.  registry'  would  be 
affected  by  this  supplemental  NPRM. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost  $407.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$33,294,  or  $537  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  them  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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§39.13    [Amenlded] 

2.  Section  3  ).13  is  amended  by 
adding  the  fol  owing  new  airworthiness 
directive: 

McDonnell  Dou  >las:  Docket  2001-NM-57- 

AD. 

Applicability:  Model  MD-11  airplanes,  as 
listed  in  Boeing  Alert  Service  Bulletin 
MD11-24A041.  Revision  03.  dated 
September  11,  2  )02:  certificated  in  any 
category. 

Note  1:  This  /  D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision.  regar<  less  of  whether  it  has  been 
modified,  alterei  I,  or  repaired  in  the  area 
subject  to  the  re<  uirements  of  this  AD.  For 
airplanes  that  ha  ve  been  modified,  altered,  or 
repaired  so  that  he  performance  of  the 
requirements  of  his  AD  is  affected,  the 
owner/operator  i  nust  request  approval  for  an 
alternative  meth  )d  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  shoi  Id  include  an  assessment  of 
the  effect  of  the  i  nodification,  alteration,  or 
repair  on  the  uni  afe  condition  addressed  by 
this  AD;  and.  if  t  le  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposei  I  actions  to  address  it. 

Compliance:  R  squired  as  indicated,  unless 
accomplished  pr  sviously. 

To  prevent  the  wire  bundle  contained  in 
the  feed-through  from  contacting  the  bottom 
of  the  feed-throu  ;h,  which  could  cause  cable 
chafing,  electricj  1  arcing,  and  smoke  or  fire 
in  the  cockpit,  ac  complish  the  following: 

Inspection 

(a)  Within  1  y«  ar  after  the  effective  date  of 
this  AD,  do  a  oni  -time  detailed  inspection  of 
the  wire  bundle  nstallation  behind  the  first 
observer's  statioi  to  detect  damaged  or 
chafed  wires  per  Boeing  Alert  Service 
Bulletin  MDn-2  4A041.  Revision  03.  dated 
September  11,  2C02. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspecti  m  is  defined  as:  "An 
intensive  visual  i  xamination  of  a  specific 
structural  area,  s;  'stem,  installation,  or 
assembly  to  detei  t  damage,  failure,  or 
irregularity.  Aval  lable  lighting  is  normally 
supplemented  w  th  a  direct  source  of  good 
lighting  at  intens  ty  deemed  appropriate  by 
the  inspector.  Ins  pection  aids  such  as  mirror, 
magnifying  lense ;,  etc.,  may  be  used.  Surface 
cleaning  and  elal  orate  access  procedures 
may  be  required.  ' 

Condition  1:  No  I  >aniaged  or  Chafed  Wire 

(b)  If  no  damag  jd  or  chafed  wire  is 
detected  during  t  le  detailed  inspection 
required  by  paraj  raph  (a)  of  this  AD,  before 
further  flight,  rev  ise  the  wire  bundle  support 
clamp  installatio  i  per  Boeing  Alert  Service 
Bulletin  MDll-2tA041,  Revision  03,  dated 
September  11,  20  32. 

Condition  2:  Any  Damaged  or  Chafed  Wire 

(c)  If  any  dama  ;ed  or  chafed  wire  is 
detected  during  t  le  detailed  inspection 
required  by  paraj  raph  (a)  of  this  AD,  before 
further  flight,  rep  nr  wiring,  and  revise  the 
wire  bundle  supf  ort  clamp  installation,  per 
Boeing  Alert  Sen  ice  Bulletin  MDn-24A041, 
Revision  03,  date  1  September  11.  2002. 


Alternative  Methods  of  Compliance 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
complianfe  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-03-13,  amendment  39-11572,  are    . 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  17, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-18789  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001 -NM-278-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-200C  and  -200F  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-200C  and 
-200F  series  airplanes.  This  proposal 
would  require  repetitive  inspections  to 
find  fatigue  cracking  in  the  upper  chord 
of  the  upper  deck  floor  beams,  and 
repair  if  necessary.  For  certain 
airplanes,  this  proposal  would  also 
provide  for  an  optional  repair/ 
modification,  which  would  extend 
certain  repetitive  inspection  intervals. 
This  action  is  necessary  to  find  and  fix 
cracking  in  certain  upper  deck  floor 
beams.  Such  cracking  could  extend  and 


sever  floor  beams  adjacent  to  the  body 
franrie  and  could  result  in  rapid 
decompression  and  consequent  loss  of 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
September  8,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
278-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncoininent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-278-AD"  in  die 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle,  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airfi-ame  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-^056;  telephone  (425)  917-6434; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  teiking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
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request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested, 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  commerlts 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-278-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-278-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of 
fatigue  cracking  of  the  station  (STA)  340 
upper  deck  floor  beam  on  a  Boeing 
Model  747-200F  series  airplane.  The 
upper  chord  and  web  were  completely 
severed  by  a  crack  which  originated  at 
a  floor  painel  attachment  fastener  hole. 
A  previous  blend-out  repair  for 
corrosion  was  foimd  at  the  crack 
location,  and  corrosion  pitting  was 
found  in  the  fastener  hole.  Additionally, 
a  0.3-inch-long  crack  was  found  at  an 
adjacent  fastener  hole.  On  certain 
Boeing  Model  747-200C  and  -200F 
series  airplanes,  the  upper  chords  oRhe 
floor  beams  at  body  station  (BS)  340 
through  BS  440,  and  BS  500  dirough  BS 
520,  are  made  fi-om  7075  aluminum, 
which  is  more  susceptible  to  fatigue 
cracking.  BS  460  and  BS  480  upper  deck 
floor  beams  on  these  models  are  made 
from  2024  aluminum,  which  is  known 
to  be  more  durable  than  7075  aluminum 
against  fatigue.  Cracking  of  the  upper 
deck  floor  beam,  if  not  corrected,  could 
extend  and  sever  floor  beams  adjacent  to 
the  body  frame,  which  could  result  in 
rapid  decompression  and  consequent 
loss  of  controllability  of  the  airplane. 


Other  Relevant  Rulemaking 

On  February  22,  2000,  we  issued  AD 
2000-04-17,  amendment  39-11600  (65 
FR  10695,  February  29,  2000).  That  AD 
applies  to  certain  Boeing  Model  747- 
100,  —200,  and  -300  series  airplanes, 
and  requires  repetitive  inspections  to 
detect  fatigue  cracking  in  the  upper 
deck  floor  beams  located  at  certain  body 
stations,  and  repair  if  necessary. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2439,  dated  July  5,  2001,  which 
describes  procedures  for  repetitive 
inspections  to  find  fatigue  cracking  in 
the  upper  chord  of  the  upper  deck  floor 
beams,  and  repair  if  necessary,  as 
follows: 

•  If  access  is  gained  from  above,  the 
procedures  specify  an  open-hole  high 
frequency  eddy  current  (HFEC) 
inspection  of  the  attachment  fastener 
holes  of  the  floor  panel  for  cracks  in  the 
upper  chord. 

•  If  access  is  gained  from  below,  the 
procedures  specify  modification  of  the 
clip  nuts  of  the  attachment  fastener 
holes  of  the  floor  panel,  and  surface 
HFEC  inspections  of  the  forward  and  aft 
horizontal  flanges  of  the  floor  beam 
upper  chord  for  cracks. 

•  If  any  crack  is  found,  the 
procedures  specify  accomplishment  of 
the  repair  in  the  service  bulletin  or 
contacting  Boeing  for  repair  instruction, 
and  repetitive  inspections  of  the 
repaired  area.  If  no  crack  is  found, 
repeat  the  applicable  inspection. 

The  service  bulletin  also  describes 
procedures  for  an  optional  repair/ 
modification,  which  would  extend 
certain  repetitive  inspection  intervals. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  the  Alert  Service 
Bulletin  and  This  Proposed  AD 

Although  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposed  AD 
would  require  the  re*pair  of  those 
conditions  to  be  accomplished  in 


accordance  with  a  method  approved  by 
the  FAA,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD;  however,  this  AD 
identifies  the  office  authorized  to 
approve  alternative  methods  of 
compliance. 

Cost  Impact 

There  are  approximately  78  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  21 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  30  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$37,800,  or  $1,800  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD, 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Goverrunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 
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where  the  service  bulletin  specifies  to  contact 
Boeing  for  appropriate  action,  before  further 
flight,  repair  according  to  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
Office  (ACO),  FAA;  or  according  to  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
Manager,  Seattle  ACO,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD.  Do  the 
applicable  inspection  of  the  repaired  area  per 
Part  1  of  the  service  bulletin  at  the  applicable 
time  per  Part  3  of  the  service  bulletin.  Repeat 
the  applicable  inspection  at  the  applicable 
interval  per  Figure  1  of  the  service  bulletin. 

(2)  If  no  crack  is  found,  repeat  the 
applicable  i<ispection  per  paragraph  (a)  of 
this  AD  within  the  applicable  interval  per 
Figure  1  of  the  service  bulletin.  As  an  option, 
accomplishment  of  paragraph  (b)(1)  or  (b)(2) 
of  this  AD,  before  further  flight,  extends  the 
threshold  for  the  initiation  of  the  repetitive 
inspections  required  by  this  paragraph. 

Optional  Repair/Modification 

(b)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  is  done 
per  Part  1  of  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  747-53A2439.  dated 
July  5,  2001;  and  on  which  no  cracking  is 
found:  Accomplishment  of  the  actions 
specified  in  either  paragraph  (b)(1)  or  (b)(2) 
of  this  AD  extends  the  threshold  for  the 
initiation  of  the  repetitive  inspections 
required  by  paragraph  (a)(2)  of  this  AD. 

(1)  Do  the  repair  per  Part  3  of  the  service 
bulletin.  At  the  applicable  time  specified  in 
Table  1  of  Part  3  of  the  service  bulletin,  do 
the  inspection  of  the  repaired  area  per  Part 
1  of  the  service  bulletin.  Repeat  the 
inspection  thereafter  within  the  applicable 
interval  per  Figure  1  of  the  service  bulletin. 

(2)  Do  the  modification  of  the  attachment 
hole  of  the  floor  panel  per  Figure  5  of  the 
service  bulletin.  Within  10.000  flight  cycles 
after  accomplishment  of  the  modification,  do 
the  inspection  of  the  modified  area  per  Part 

1  of  the  service  bulletin.  Repeat  the 
inspection  thereafter  within  the  applicable 
interval  per  Figure  1  of  the  service  bulletin. 

Adjustments  to  Compliance  Time:  Cabin 
Differential  Pressure 

(c)  For  the  purposes  of  calculating  the 
compliance  threshold  and  repetitive  interval 
for  the  actions  required  by  paragraph  (a)  of 
this  AD:  The  number  of  flight  cycles  in 
which  cabin  differential  pressure  is  at  2.0 
pounds  per  square  inch  (psi)  or  less  need  not 
be  counted  when  determining  the  number  of 
flight  cycles  that  have  occurred  on  the  x 
airplane,  provided  that  flight  cycles  with 
momentary  spikes  in  cabin  differential 
pressure  above  2.0  psi  are  included  as  full 
pressure  cycles.  For  this  provision  to  apply, 
all  cabin  pressure  records  must  be 
maintained  for  each  airplane.  No  fleet- 
averaging  of  cabin  pressure  is  allowed. 

Alternative  Methods  of  Compliance 

(d)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Seattle  ACO,  is  authorized  to 


approve  alternative  methods  of  compliance 
(AMOCs)  for  this  AD. 

(2)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings. 

Issued  in  Renton,  Washington,  on  July  18, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18788  Filed  7-23-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-150-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-82),  DC-9-83  (MD-83),  DC- 
9-87  (MD-87),  and  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  all  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
»-82  (MD-82),  DC-9-83  (MD-83),  DC- 
9-87  (MD-87),  and  MD-88  airplanes, 
that  would  have  required  one-time 
inspections  to  detect  discrepancies  of 
electrical  wiring  installations  in  various 
areas  of  the  airplane,  and  corrective 
action  if  necessary.  This  new  action 
expands  the  area  to  be  inspected.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  smoke  and 
fire  in  various  areas  of  the  airplane  due 
to  heat  damage  and/or  electrical  arcing 
of  improperly  installed  wiring.  The 
actions  specified  in  this  action  are 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
August  18,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
150-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
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holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-150-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial.  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  K.  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-150-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  ofthis 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-150-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-9-81 
(MD-81),  DC-9-82  (MD-82),  DC-9-83 
(MD-83),  DC-9-87  (MD-87),  and  MD- 
88  airplanes,  was  published  as  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  September  5,  2002 
(67  FR  56768).  That  NPRM  would  have 
required  one-time  inspections  to  detect 
discrepancies  of  electrical  wiring 
installations  in  various  areas  of  the 
airplane,  and  corrective  action  if 
necessary.  That  NPRM  was  prompted  by 
reports  of  damaged  wiring  insulation 
and  chafed  wiring  in  various  areas  on 
the  affected  airplanes.  Investigation 
revealed  that  the  damage  and  chafing 
might  be  attributed  to  improper  wire 
installations  and/or  maintenance 
practices.  This  condition,  if  not 
corrected,  could  lead  to  heat  damage 
and/or  electrical  arcing  of  the  wiring, 
which  could  result  in  fire  and  smoke  in 
various  areas  of  the  airplane. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  original  NPRM. 

Support  for  the  Original  NPRM 

The  Air  Transport  Association  of 
America  reports  that  its  members 
generally  support  the  intent  of  the 
original  NPRM. 

Request  To  Expand  Areas  To  Be 
Inspected 

Boeing  asserts  that  the  list  of  service 
bulletins  cited  in  the  original  NPRM  is 


incomplete  and  requests  that  the 
original  NPRM  be  revised  to  expand  the 
area  of  inspection  to  include  the  flight 
compartment  and  forward  drop  ceiling 
and  the  electrical/electronic  (E/E) 
compartment,  which  may  also  be 
subject  to  the  identified  unsafe 
condition. 

The  FAA  agrees.  Boeing  Service 
Bulletins  MD80-24-176  and  MD80-24- 
177,  both  Revision  02,  both  dated 
January  21,  2003,  describe  procedures 
for  one-time  nonintrusive  inspections  to 
detect  discrepancies  of  exposed  wiring 
in  the  flight  compartment  and  forward 
drop  ceiling  and  the  E/E  compartment, 
and,  if  necessary,  corrective  action 
(including  replacing  too-large  clamps 
with  smaller  clamps,  repositioning 
wires  and  clamps,  replacing  torn  or 
broken  clamps  with  new  clamps, 
tightening  loose  wire  terminations,  and 
installing  protective  sleeving  over 
wiring,  as  applicable).  Those  actions  are 
intended  to  address  the  identified 
unsafe  condition.  This  supplemental 
NPRM  has  been  revised  to  add  wiring 
inspections  in  those  areas. 

Request  To  Cite  Most  Recent  Service 
Information 

One  commenter  asserts  that  the 
serviceability  of  the  wiring  grommets 
(proposed  to  be  inspected  per  the 
original  NPRM)  is  subject  to 
interpretation.  The  commenter  states 
that  Boeing  has  recognized  that  it  would 
be  impossible  to  nonintrusively  verify 
the  integrity  of  the  grommets.  Boeing 
plans  to  revise  the  service  bulletins  to 
remove  the  grommet  inspection. 
Therefore,  the  commenter  requests  that 
we  delay  issuance  of  the  AD  until  the 
service  bulletins  have  been  revised. 

We  agree.  Boeing  Service  Bulletins 
MD80-24-178,  MD80-24-179,  MD80- 
24-180,  MD80-24-181,  and  MD80-24- 
182,  all  Revision  01,  including 
Appendix,  dated  June  12,  2001,  were 
cited  in  the  original  NPRM  as  the 
appropriate  sources  of  service 
information  for  the  inspections.  Those 
service  bulletins  were  revised  (Revision 
02  was  issued  January  21,  2003)  to 
remove  the  electrical  component 
grommet  inspection  procedures.  The 
remaining  procedures  were  essentially 
unchanged.  Therefore,  this 
supplemental  NPRM  has  been  revised  to 
cite  Revision  02  of  the  service  bulletins, 
but  would  provide  credit  for  applicable 
inspections  already  done  per  the 
original  issue  or  Revision  01  of  the 
service  bulletins. 

Request  To  Extend  Compliance  Time 

One  commenter  recommends  that  the 
compliance  time  be  extended  from  5 
years  to  6  years  to  accommodate 
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reflect  the  amount  of  time  necessary  to 
complete  the  required  work  for  every 
airplane  or  for  every  operator.  We  also 
recognize  that  material  and  labor  costs 
to  fix  any  discrepancy  caimot  be 
accurately  estimated  for  each  airplane. 
However,  as  explained  in  the  Cost 
Impact  section  of  the  original  NPRM, 
the  economic  analysis  of  the  AD  is 
limited  to  the  cost  of  actions  that  would 
actually  be  required  by  the  AD.  The 
economic  analysis  does  not  consider  the 
costs  of  conditional  actions,  such  as 
repairing  discrepancies  found  during  a 
required  inspection.  Such  conditional 
actions  would  be  required  to  be 
accomplished — regardless  of  AD 
direction — to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
the  Federal  Aviation  Regulations.  No 
change  to  this  supplemental  NPRM  is 
necessary  regarding  this  issue. 

Conclusion 

Since  certain  changes  expand  the 
scope  of  the  original  NPRM.  we  have 
determined  th"at  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Changes  to  14  CFR  Part  39/EfTect  on 
This  Supplemental  NPRM 

On  July  10.  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 


July  22,  2002),  which  governs  the  FAA's 
airworthiness  directives  system.  This 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance  (AMOCs).  Therefore,  in  this 
supplemental  NPRM,  Note  1  and 
paragraph  (c)  of  the  original  NPRM  have 
been  removed,  paragraph  (b)  of  the 
original  NPRM  has  been  revised  to 
identify  the  office  authorized  to  approve 
AMOCs,  and  the  remaining  notes  and 
paragraphs  have  been  reidentified 
accordingly. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  S60  per  work  hour  to 
S65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  1,191 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  Estimates  of  the  costs 
of  the  proposed  actions  are  provided  in 
the  following  table: 


Service  bulletin 


Work  hours 
per  airplane 


Labor  rate/ 
hour 


MD80-24-176 
MD80-24-177 
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MD80-24-179 
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MD80-24-181 
MD80-24-182 


$65 
65 
65 
65 
65 
65 
65 


Cost  per 
airplane 


U.S.  airplanes 


$521 
325 
520 
520 
520 
390 
195 
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U.S.  fleet  cost 
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the  costs  attributable  to  the 
supplemental  NPRM  may  be  less  than 
stated  above. 

Regulatory  Impact 

T-he  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-l  50- . 
AD. 

Applicability:  AW  Model  DC-9-81  (MD- 
81),  DC-9-82  (MD-82),  DC-9-83  (MD-83), 
DC-9-87  (MD-87),  and  MD-88  airplanes; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  The  FAA  recommends  that  the 
actions  required  by  this  AD  be  accomplished 
after  replacing  the  metallized 
polyethyleneteraphthalate  (MPET)  insulation 

Table  1  .—Inspection  Requirements 


blankets,  as  required  by  AD  2000-11-02, 
amendment  39-11750. 

To  prevent  smoke  and  fire  in  various  areas 
of  the  airplane  due  to  heat  damage  and/or 
electrical  arcing  of  improperly  installed 
wiring,  accomplish  the  following: 

Inspection 

(a)  Within  6  years  after  the  effective  date 
of  this  AD:  Perform  a  detailed  inspection  to 
detect  discrepancies  of  exposed  electrical 
wiring  installations  as  specified  in  Table  1  of 
this  AD.  Specific  discrepancies  are  listed  in 
paragraph  3.B.3.  of  each  service  bulletin. 
Prior  to  further  flight  thereafter,  perform 
corrective  actions  in  accordance  with  the 
service  bulletin,  as  applicable.  Table  1 
follows: 


Inspect  the  electrical  wiring  installations  fn  the — 


In  accordance  with  the  following  McDonnell  Douglas  Service  Bulletin: 


(1)  Flight  compartment  and  forward  drop  ceiling  

(2)  Electrical/electronic  compartment  

(3)  Forward    passenger   compartment   from    stations    Y=21 8.000   to 
Y=846.000. 

(4)  Aft     passenger     compartment     from     stations     Y=846.000     to 
Y=1 338.000. 

(5)  Forward  and  mid  cargo  compartments  from  stations  Y=21 8.000  to 
Y=81 1.000. 

(6)  Aft  cargo  compartment  from  stations  Y=1 033.000  to  Y=1 338.000  .... 

(7)  Forward    accessory    compartment    from    stations    Y=41.000    to 
Y=70.000. 


MD80-24-176,  Revision  02.  dated  January  21,  2003. 
MD80-24-177,  Revision  02.  dated  January  21,  2003. 
MD80-24-178,  Revision  02,  dated  January  21,  2003. 

MD80-24-179,  Revision  02,  dated  January  21,  2003 

MD80-24-180,  Revision  02,  dated  January  21.  2003. 

MD80-24-181,  Revision  02,  dated  January  21,  2003. 
MD80-24-182,  Revision  C2,  dated  January  21,  2003. 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or  . 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Although  the  service  bulletins 
identified  in  Table  1  of  this  AD  specify  that 
operators  provide  a  report  of  inspection 
findings,  this  AD  does  not  require  such 
information. 

(c)  An  inspection  done  before  the  effective 
date  of  this  AD  is  acceptable  for  compliance 
with  the  inspection  requirements  of  this  AD. 
if  accomplished  in  accordance  with  the 
corresponding  service  bulletin  identified  in 
Table  1  of  this  AD,  original  version,  dated 
July  14,  2000:  or  Revision  01,  dated  June  12, 
2001. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 


Issued  in  Renton,  Washington,  on  Julv  18, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\-ice. 
[FR  Doc.  03-18786  Filed  7-23-03;  8:45  am) 
BIUJNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-161-AD] 
RIN212a-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD~11  and  -11F 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  -llF  airplanes.  This  proposal 
would  require  revising  the  wire 
connection  stackups  for  the  terminal 
strip  of  the  generator  feeder  tail 
compartment  of  the  auxiliary  power 


unit  (AFU),  and  removing  a  nameplate. 
as  applicable.  For  certain  airplanes,  this 
proposal  also  would  require  replacing 
the  terminal  strips  and  revising  the 
terminal  hardware  stackup  for  the  " 
feeder  of  the  center  cargo  loading 
system.  This  action  is  necessary'  to 
prevent  arcing  damage  to  the  terminal 
strips  and  damage  to  the  adjacent 
structure,  which  could  result  in  smoke 
and/or  fire  in  the  center  and/or  aft  cargo 
compartments.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
September  8,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2001-NM- 
161-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-161-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
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Internet  as  atl  ached  electronic  files  must 
be  formatted  n  Microsoft  Word  97  for 
Windows  or  j  ^SCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Comn  ercial  Aircraft  Group, 
Long  Beach  C  ivision,  3855  Lakewood 
Boulevard,  L(  ng  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  t  le  FAA,  Transport 
Airplane  Dire:torate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  ( )ffice,  3960  Paramount 
Boulevard,  Lakewood,  California. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood,  .\erospace  Engineer, 
Systems  and  I  iquipment  Branch,  ANM- 
130L,  FAA,  Li)s  Angeles  Aircraft 
Certification  ( )ffice,  3960  Paramount 
Boulevard,  La  cewood.  California  90712; 
telephone  (56^)  627-5350;  fax  (562) 
627-5210. 
SUPPLEMENTArtY  INFORMATION: 
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submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped  * 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-161-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-161-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discission 

As  part  of  its  practice  of  re-examining . 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  in  which  arcing 
occurred  between  the  power  feeder 
cables  and  support  bracket  of  the 
terminal  strips  on  a  McDonnell  Douglas 
Model  MD-1 1  airplane.  Investigation 
revealed  that  inadequate  clearance 
exists  between  the  terminal  strips  and 
associated  support  brackets  in  the  center 
and  aft  cargo  compartments.  This 
condition,  if  not  corrected,  could  result 
in  arcing  damage  to  the  terminal  strips 
and  damage  to  the  adjacent  structure, 
which  could  result  in  smoke  and/or  fire 
in  the  center  and/or  aft  cargo 
compartments. 

The  terminal  strips  and  associated 
support  brackets  in  the  center  and  aft 
cargo  compartments  on  certain 
McDonnell  Douglas  Model  MD-1  IF 
airplanes  are  identical  to  those  on  the 
affected  Model  MD-1 1  airplanes. 
Therefore,  both  of  these  models  may  be 
subject  to  the  same  unsafe  condition. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  and 
-llF  airplanes,  has  reviewed  all  aspects 
of  the  service  history  of  those  airplanes 
to  identify  potential  unsafe  conditions 
and  to  take  appropriate  corrective 
actions.  This  proposed  airworthiness 
directive  (AD)  is  one  of  a  series  of 
corrective  actions  identified  during  that 
process.  We  have  previously  issued 
several  other  ADs  and  may  consider 
further  rulemaking  actions  to  address 
the  remaining  identified  unsafe 
conditions. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A173,  Revision  02, 
dated  May  2,  2002,  including  Evaluation 
Form.  The  service  bulletin  describes 
procedures  for  revising  the  wire 


connection  stackups  for  the  terminal 
strip  of  the  generator  feeder  tail 
compartment  of  the  auxiliary  power 
unit  (APU),  and  removing  a  nameplate, 
as  applicable.  For  certain  airplanes,  the 
service  bulletin  also  describes 
procedures  for  replacing  the  terminal 
strips  and  revising  the  terminal 
hardware  stackup  for  the  feeder  of  the 
center  cargo  loading  system. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the 
applicable  actions  specified  in  the 
service  bulletin  described  previously, 
except  as  discussed  below. 

Differences  Between  Proposed  AO  and 
Service  Bulletin 

Operators  should  note  that  the  service 
bulletin  specifies  to  repair  damaged 
structure  per  the  Structural  Repair 
Manual  (SRM).  However,  the  SRM  does 
not  provide  procedures  for  repair  of 
certain  structural  material.  Therefore, 
this  proposed  AD  would  require  the 
repair  of  damaged  structure  that  is  not 
covered  in  the  SRM  to  be  accomplished 
per  a  method  approved  by  us. 

Although  the  referenced  service 
bulletin  describes  procedures  for 
completion  and  submission  of  an 
inspection  report  and  service  bulletin 
evaluation,  this  proposed  AD  would  not 
require  those  actions. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Cost  Impact 

There  are  approximately  154  Model 
MD-1 1  and  -1 1 F  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  67  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  between  1  and  2  work 
hours  per  airplane  (depending  on  the 
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airplane  configuration)  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $102  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  between  $11,189  and 
$15,544,  or  between  $167  and  $232  per 
airplane  (depending  on  the  airplane 
configiuration). 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 
However,  for  affected  airplanes  within 
the  period  under  the  warranty 
agreement,  we  have  been  advised  that 
the  manufacturer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts.  We 
also  have  been  advised  that 
manufacturer  warranty  remedies  cU-e 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  AD  may  be 
less  than  the  cost  impact  figiire 
indicated  above. 

The  cost  impact  figures  discussed  in 
AD  rulemaking  actions  represent  only 
the  time  necessary  to  perform  the 
specific  actions  actually  required  by  the 
AD.  These  figures  typically  do  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions. 

Regidatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-161- 
AD. 

Applicability:  Model  MD-11  and  -1  IF 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A173, 
Revision  02.  dated  May  2,  2002;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  damage  to  the  terminal 
strips  and  damage  to  the  adjacent  structure, 
which  could  result  in  smoke  and/or  fire  in 
the  center  and/or  aft  cargo  compartments, 
accomplish  the  following: 

For  Group  1  and  Group  2  Airplanes:  Revise 
Wire  Connection  Stackups,  Remove 
Nameplate,  and  Inspect  for  Damage 

(a)  For  Group  1  and  Group  2  airplanes 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A173,  Revision  02,  dated 
May  2,  2002,  excluding  Evaluation  Form: 
Within  18  months  after  the  effective  date  of 
this  AD,  do  the  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  per  the 
service  bulletin.  Although  the  service 
bulletin  references  a  reporting  requirement  in 
paragraph  4,  "Appendix,"  such  reporting  is 
not  required  by  this  AD. 

(1)  Revise  the  wire  connection  stackups  for 
the  terminal  strip  of  the  generator  feeder  tail   ' 
compartment  of  the  auxiliary  power  unit 
(APU),  and  remove  the  namplate,  as 
applicable. 

(2)  Do  a  general  visual  inspection  to  detect 
arcing  damage  of  the  surrounding  structure, 
adjacent  system  components,  and  electrical 
cables  in  the  center  cargo  and  aft  cargo 
compartments. 

Note:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 


light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

For  Group  2  Airplanes:  Replace  Terminal 
Strips,  Revise  Terminal  Hardware  Stackup, 
Remove  Nameplate,  and  Inspect  for  Damage 

(b)  For  Group  2  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A173.  Revision  02,  dated  May  2. 
2002.  excluding  Evaluation  Form:  Within  18 
months  after  the  effective  date  of  this  AD,  do 
the  actions  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD  per  the  service  bulletin. 
Although  the  service  bulletin  references  a 
reporting  requirement  in  paragraph  4, 
"Appendix,"  such-reporting  is  not  required 
by  this  AD. 

(1)  Replace  the  terminal  strips  and  revise 
the  terminal  hardware  stackup  for  the  feeder 
of  the  center  cargo  loading  system,  and 
remove  the  nameplate,  as  applicable. 

(2)  Do  a  general  visual  inspection  to  detect 
arcing  damage  of  the  surrounding  structure, 
adjacent  system  components,  and  electrical 
cables  in  the  center  cargo  and  aft  cargo 
compartments. 

Corrective  Action  if  Necessary 

(c)  If  any  damage  is  detected  during  the 
inspection  required  by  paragraph  (a)  or  (b)  of 

■  this  AD,  before  further  flight,  repair  damage 
or  replace  the  damaged  part  with  a  new  part, 
per  McDoruiell  Douglas  Alert  Service 
Bulletin  MD11-24A173,  Revision  02.  dated 
May  2,  2002,  excluding  Evaluation  Form.  If 
the  type  of  structural  material  that  has  been 
damaged  is  not  covered  in  the  Structural 
■Repair  Manual,  repair  per  a  method  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO),  FAA.  Although 
the  service  bulletin  references  a  reporting 
requirement  in  paragraph  4.  "Appendix," 
such  reporting  is  not  required  by  this  AD. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  AGO,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Issued  in  Renton,  Washington,  on  July  17, 
2003. 

Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18796  Filed  7-23-03;  8:45  am) 
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FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 


Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identifj'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-163-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-163-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

On  November  22,  2000.  the  FAA 
issued  airworthiness  directive  (AD) 
2000-24-12,  amendment  39-12019  (65 
FR  75615,  December  4,  2000), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
to  require  an  inspection  to  detect 
chafing  or  damage  of  the  electrical  wires 
leading  to  the  terminal  strips  in  the 
center  accessory  compartment  (CAC) 
area,  and  corrective  actions  if  necessary. 
That  AD  also  requires  revising  the  wire 
cormection  stack  up  of  certain  cable 
terminals  at  the  electrical  power  center 
bays  in  the  CAC,  and  replacing  certain 
terminal  strips  with  new  strips  and 
removing  applicable  nameplates  at 
electrical  power  center  bays.  That  action 
was  prompted  by  an  incident  of  arcing 
between  a  power  feeder  cable  and 
terminal  strip  support  bracket.  The 
requirements  of  that  AD  are  intended  to 
prevent  arcing  and  sparking  damage  to 
the  power  feeder  cables,  terminal  strips, 
and  adjacent  structure,  and  consequent 
smoke  and  fire  in  the  CAC. 

Other  Related  Rulemaking 

We,  in  conjimction  with  Boeing  and 
operators  of  Model  MD-11  and  -llF 
airplanes,  have  reviewed  all  aspects  of 
the  service  history  of  those  airplaijes^o 
identify  potential  unsafe  conditions  and 
to  take  appropriate  corrective  actions. 
This  proposed  AD  is  one  of  a  series  of 
corrective  actions  identified  dvuing  that 
process.  We  have  previously  issued 
several  other  ADs  and  may  consider 
further  rulemaking  actions  to  address 
the  remaining  identified  unsafe 
conditions. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-24-12, 
we  have  reviewed  and  approved 
Revision  02  of  Boeing  Alert  Service 
Bulletin  MD11-24A097,  including 
Evaluation  Form,  dated  December  4, 
200^  (the  original  issue  of  the  service 
bulletin  was  referenced  in  AD  2000-24- 
12  as  the  appropriate  source  of  service 
information  for  accomplishing  the 
required  actions).  Revision  02  provides 
additional  terminal  strip  information; 
adds  airplanes  to  the  effectivity;  and 
corrects  part  numbers  for  the  terminal 
stud  stack  up  washers,  which  were 
inadvertently  called  out  incorrectly  in 
the  original  issue  of  this  service 
bulletin.  More  work  is  necessary  on  all 
airplanes  changed  per  the  original  issue 
and  Revision  01  of  the  service  bulletin. 

For  certain  airplanes.  Revision  02  of 
the  service  bulletin  describes 
procedures  for: 

•  Revising  the  wire  connection  stack 
up  of  the  cable  terminals  at  the 
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electrical  power  center  bays  in  the  CAC, 
as  applicable,  and  doing  a  one-time 
general  visual  inspection  of  the 
surroimding  structure  and  electrical 
cables  for  chafing  or  damage; 

•  Replacing  terminal  strips,  removing 
the  applicable  nameplate  at  the 
electrical  power  center  bays  1,2,  and  3 
in  the  CAC,  and  doing  a  general  visual 
inspection  of  the  surrounding  structure 
and  electrical  cables  for  arcing  damage. 

For  certain  other  airplanes,  Revision 
02  of  the  service  bulletin  also  describes 
procedures  for  relocating  the  terminal 
strip,  and  doing  a  general  visual 
inspection  of  the  surrounding  structiu-e 
and  electrical  cables  for  arcing  damage. 

If  any  chafing  or  damage  is  detected 
during  any  general  visual  inspection. 
Revision  02  of  the  service  bulletin 
describes  procedures  for  repairing  or 
replacing  the  damaged  or  chafed 
component  with  new  or  serviceable 
components. 

Accomplishment  of  the  actions 
specified  in  Revision  02  of  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 

Explanation  of  Change  to  Applicability 

The  applicability  of  this  notice  of 
proposed  rulemaking  (NRPM)  differs 
from  AD  2000-24-12  in  that  it  identifies 
model  designations  as  published  in  the 
most  recent  type  certificate  data  sheet 
for  the  affected  models,  and  references 
Revision  02  of  the  service  bulletin, 
which  includes  additional  airplanes  that 
are  subject  to  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-24-12  to  require 
accomplishment  of  the  applicable 
actions  specified  in  Revision  02  of  the 
service  bulletin  described  previously; 
except  as  discussed  below. 

Dififerences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that  Revision 
02  of  the  service  bulletin  specifies  to 
repair  damage  or  chafed  structure  per 
the  Structural  Repair  Manual  (SRM). 
However,  the  SRM  does  not  provide 
adequate  procedures  for  repair  of  certain 
structural  material.  Therefore,  this 
proposed  AD  would  require  the  repair 
of  damaged  or  chafed  structure  that  is 
not  covered  in  the  SRM  to  be 
accomplished  per  a  method  approved 
by  the  FAA. 

In  addition.  Revision  02  of  the  service 
bulletin  specifies  to  use  the  form  located 


in  the  Appendix  for  reporting 
inspection  findings  to  the  airplane 
manufacturer.  Although  the  service 
bulletin  references  a  reporting 
requirement,  such  reporting  is  not 
required  by  this  AD.  The  airplane 
manufacturer  has  also  informed  us  that 
it  inadvertently  published  the  service 
bulletin  without  the  Appendix. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Cost  Impact 

There  are  approximately  163  Model 
MD-11  and  -llF  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  73  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  between  1  and  7  work 
hours  per  airplane  (depending  on  the 
airplane  configuration)  to  accomplish,  at 
an  average  labor  rate  of  $65  per  work 
hour.  Required  parts  would  cost 
approximately  between  $721  and  $2,035 
per  airplane  (depending  on  the  airplane 
configuration).  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  between 
$786  and  $2,490  per  airplane 
(depending  on  the  airplane 
configuration). 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 


between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12019  (65  FR 
75615,  December  4,  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows:  ~ 

McDonnell  Douglas:  Docket  2001-NM-163-' 
AD.  Supersedes  AD  2000-24-12, 
Amendment  39-12019. 

Applicability:  Model  MD-11  and  -llF 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A097,  Revision  02,  dated 
December  4.  2002;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  and  sparking  damage  to 
the  power  feeder  cables,  terminal  strips,  and 
adjacent  structure,  and  consequent  smoke 
and  fire  in  the  center  accessory  compartment 
(CAC),  accomplish  the  following: 
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Revising  Wire  Connection  Stack  Up, 
Inspecting,  Replacing  Terminal  Strips, 
Removing  the  f  lameplate,  and  Relocating 
Terminal  Stripi ;  as  Applicable 

(a)  For  Groups  1  through  6  airplanes  as 


listed  in  Boeing 
MD11-24A097 
4,  2002;  Within 
dateof  this  AD 


paragraphs  (a)(l )  and  (a)(2)  of  this  AD  per  the 
service  bulletin  Although  the  service 
bulletin  referen  :es  a  reporting  requirement, 
such  reporting  i  5  not  required  by  this  AD. 

(1)  Revise  the  wire  connection  stack  up  of 
the  cable  termir  als  at  the  electrical  power 


center  bays  1,  2 
applicable,  and 


electrical  cables 
Note:  For  the 


and  3  in  the  CAC.  as 
da  a  one-time  general  visual 
inspection  of  th  j  surrounding  structure  and 
for  chafing  or  damage. 

aurposes  of  this  AD,  a 
general  visual  iispection  is  defined  as  "A 
visual  examinat  on  of  an  interior  or  exterior 
area,  installatioi  i,  or  assembly  to  detect 
obvious  damage  ,  failure,  or  irregularity.  This 
level  of  inspect!  Dn  is  made  under  normally 
available  lightin  g  conditions  such  as 
daylight,  hangai  lighting,  flashlight,  or  drop- 
light,  and  may  r  squire  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  h  3  required  to  gain  proximity 
to  the  area  beinj  checked." 

(2)  Replace  th  !  terminal  strips  and  remove 
the  applicable  n  imeplate  at  the  electrical 
power  center  ba  rs  1,  2,  and  3  in  the  CAC,  and 
do  a  general  visi  lal  inspection  of  the 
surrounding  stri  cture  and  electrical  cables 
for  arcing  damaj  e. 

(b)  For  Group  7  airplanes  as  listed  in 
Boeing  Alert  Seuire  Bulletin  MD11-24A097. 


Revision  02,  dat 
12  months  after 


visual  inspectio 


Set  J 


Corrective  Actic  n 

(c)  If  any  chafing 
during  any  gene  a 
by  this  AD.  befo  e 
replace  the  dami  ged 
with  new  or  ser\Jiceabl 
Boeing  Alert 
Revision  02,  dat 
if  the  type  of  str' 
affected  is  not  c( 
Repair  Manual 
approved  by  thelManager 
Aircraft  Certific^t 
addition,  althou 
references  a  re 
reporting  Is  not 

Credit  for  Earlie  • 

(d)  Applicable 
accomplished  btjore 
AD  per  McDonn 
Bulletin  MDll- 
or  Revision  01. 
acceptable  for  c 
applicable  requi 


ijpcrt 


Alert  Service  Bulletin 
Revision  02,  dated  December 
12  months  after  the  effective 
do  the  actions  specified  in 


d  December  4,  2002:  Within 
he  effective  date  of  this  AD, 


relocate  the  tern  inal  strip,  and  do  a  general 


of  the  surrounding 


structure  and  eh  ctrical  cables  for  arcing 
damage,  per  the  service  bulletin.  Although 
the  service  buUe  ;in  references  a  reporting 
requirement,  sue  h  reporting  is  not  required 
bv  this  AD. 


or  damage  is  detected 
1  visual  inspection  required 
further  flight,  repair  or 
or  chafed  component 
e  components,  per 
ice  Bulletin  MD11-24A097, 
d  December  4,  2002:  except 
ctural  material  that  has  been 
vered  in  the  Structural 
(  >RM).  repair  per  a  method 
Los  Angeles 
ion  Office  (AGO),  FAA.  In 
h  the  service  bulletin 
ing  requirement,  such 
uired  bv  this  AD. 


lequ 
Service  Bulletins 

actions  specified  in  this  AD 
the  effective  date  of  this 
11  Douglas  Alert  Service 
:  4A097,  dated  April  3.  2000: 
qated  July  12,  2001.  are 

pliance  with  the 
1  ements  of  this  AD. 


Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  GFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Lssued  in  Renton,  Washington,  on  July  17, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-18795  Filed  7-23-03;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-165-AD] 

R1N2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and-11F 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  -llF  airplanes.  This  proposal 
would  require  revising  the  vent  fan 
wiring  in  the  right  forward  cabin  drop 
ceiling,  right  mid  cabin  drop  ceiling, 
and  right  forward  cargo  compartment,  as 
applicable.  This  action  is  necessary  to 
prevent  fire  and/or  smoke  in  the  right 
forward  cabin  drop  ceiling,  right  mid 
cabin  drop  ceiling,  or  right  forward 
cargo  compartment.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
September  8,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
165-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprincomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-165-AD"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130-L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
ii^  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-165-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-165-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  pBst  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
,  a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  several  instances  of  burned/ 
overheated  mod  blocks  in  the  terminal 
strips  located  above  the  right  forward 
cabin  drop  ceiling  and  right  mid  cabin 
drop  ceiling  on  McDonnell  Douglas 
Model  MD-11  and  -llF  airplanes. 
Investigation  revealed  that  the  mod 
blocks  devejoped  high  heat  due  to  the 
high  current  transmitted  through  the 
vent  fan  wiring  of  the  forward  cargo 
compartment.  This  condition,  if  not 
corrected.  couW  result  in  fire  and/or 
smoke  in  the  right  forward  cabin  drop 
ceiling,  right  mid  cabin  drop  ceiling,  or 
right  forward  cargo  compartment. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  and 
-llF  airplanes,  has  reviewed  all  aspects 
of  the  service  history  of  those  airplanes 
to  identify  potential  unsafe  conditions 
and  to  take  appropriate  corrective 
actions.  This  proposed  airworthiness 
directive  (AD)  is  one  of  a  series  of 
corrective  actions  identified  during  that 
process.  We  have  previously  issued 
several  other  ADs  and  may  consider 
further  rulemaking  actions  to  address 
the  remaining  identified  unsafe 
conditions. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
24A196.  including  Evaluation  Form, 
Revision  01,  dated  November  20,  2002, 
which  describes  procediu-es  for  revising 
the  vent  fan  wiring  in  the  right  forward 
cabin  drop  ceiling,  right  mid  cabin  drop 
ceiling,  and  right  forward  cargo 
compartment,  as  applicable. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
described  below. 

Clarification  of  Quality  of  Service 
Information 

Operators  should  note  that,  although 
the  referenced  ser\'ice  bulletin  describes 
procedures  for  the  completion  and 
submission  of  an  Evaluation  Form  that 
provides  input  on  the  quality  of  the 
service  bulletin  to  the  airplane 
manufacturer,  this  AD  does  not  include 
such  a  requirement. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Cost  Impact 

There  are  approximately  195  Model 
MD-1 1  and  -1 1 F  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  67  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  would  cost 
between  $14  and  $113  (depending  on 
the  airplane  configuration).  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  between  $79  and  $180 
per  airplane  (depending  on  the  airplane 
configuration). 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
othef  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  Manufacturer 
warranty  remedies  may  also  be  available 
for  labor  costs  associated  with  this 
proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034"  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39^ 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-165- 
AD. 
Applicability:  Model  MD-11  and  -llF 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A196.  Revision  01,  dated 


43700 


Federal  Register /Vol.  68,  No.  142  /  Thursday,  July  24,  2003  /  Proposed  Rules 


November  20,  2^02:  certificated  in  any 
category. 

Compliance 
accomplished 

To  prevent  fi 
forward  cabin 
drop  ceiling,  or 
compartment,  ajcom 


required  as  indicated,  unless 
ously. 
and/or  smoke  in  the  right 
ceiling,  right  mid  cabin 
ight  forward  cargo 

plish  the  following: 


p  ev 
ir ! 
d  op 


SJ 

ca  li 


Revise  Venl  Far 

(a)  Within  6 
of  this  AD,  rev 
right  forward 
cabin  drop  ceili 
compartment,  a: 
Service  Bulletin 
Evaluation  Fern 
November  20,  2 

(b)  Revisions 
accomplished 
AD  per  Boeing 
24A196.  dated 
acceptable  for 


Wiring 

anlhs  after  the  effective  date 
the  vent  fan  wiring  in  the 
n  drop  ceiling,  right  mid 
ig,  and  right  forward  cargo 
applicable,  per  Boeing  Alert 
MD11-24A196,  excluding 
Revision  01,  dated 
(02. 


(fl 


bf  fci 


requirements  of 
Alternative  Metlods 

(c)  In  accordailce 
Manager,  Los  Ar  gi 
Office  (AGO).  F, 
alternative  meth|>d 
AD. 


the  vent  fan  wiring 
ire  the  effective  date  of  this 
lert  Service  Bulletin  MDll- 
Ejecember  17.  2001.  are 
pliance  with  the 
jaragraph  (a)  of  this  AD. 


of  Compliance 

with  14  CFR  39.19,  the 

eles  Aircraft  Certification 

A,  is  authorized  to  approve 

s  of  compliance  for  this 


Issued  in  Rentbn,  Washington,  on  Julv  17, 
2003. 

Ali  Bahrami, 

Acting  Manager. 
Directorate.  Aire 
IFR  Doc.  03-187 

BILLING  CODE  491(413-P 


Transport  Airplane 

ft  Certification  Service. 
)4  Filed  7-23-03;  8:45  am) 


DEPARTMENT 
SECURITY 

Coast  Guard 


OF  HOMELAND 


33  CFR  Part  1Q5 

[COTP  Los  Ang^les-Long  Beach  03-006] 
RIN  1625-AAOO 

Safety  Zone;  Cfffshore  Gran  Prix, 
Ventura,  CA 


agency:  Coast 
action:  Notice 


^uard,  DHS, 

of  proposed  rulemaking. 


SUMMARY:  The 

establish  a 
navigable  waters 
Ventura.  Call 
Offshore  Gran 
September  28 
temporary' 
provide  for 
protect  life  anc 
damage  near 
and  vessels  wii 
entering  into  o 
proposed  safet] 
by  the  Captain 
designated  re 


"oast  Guard  proposes  to 
tem  jorary  safety  zone  in  the 
of  Pierpont  Bay  near 
fo^-nia.  for  the  Ventura 
rix  powerboat  race  on 
J003.  This  proposed 
y  zone  is  necessary  to 
ic  safety  in  order  to 
prevent  property 
racecourse.  Persons 


safe  y 
pul  1 


ths 


be  prohibited  from 
transiting  through  this 
zone  unless  authorized 
jf  the  Port  or  his 


pi  esentative. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  27,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach,  Waterways 
Management  Division,  1001  South 
Seaside  Avenue,  Building  20,  San 
Pedro,  California.  The  Waterways 
Management  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office/Group  Los  Angeles-Long 
Beach,  1001  South  Seaside  Avenue, 
Building  20,  San  Pedro,  California, 
90731  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths, 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Los  Angeles- 
Long  Beach  03-006),  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  they 
reached  us,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them.  If  as  we  anticipate,  we 
make  the  final  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register,  we  will  explain  our  good  cause 
for  doing  so,  as  required  by  5  U.S.C. 
553(d)(3). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Waterways 
Management  Division  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 


announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Pacific  Offshore  Powerboat  Racing 
Association  is  sponsoring  its  annual 
Ventura  Offshore  Gran  Prix  in  the 
navigable  waters  of  Pierpont  Bay  near 
Ventura,  California,  from  12  a.m.  (noon) 
to  3  p.m.  (PDT)  on  September  28,  2003. 
Course  description  and  coordinates  are 
provided  in  the  regulatory  text  section 
below. 

This  proposed  safety  zone  is  needed 
to  provide  for  the  safety  of  both  the  25 
participants  and  the  estimated  125 
spectators  expected  to  attend  this  event. 
During  this  event,  offshore  power^ats 
designed  for  open  ocean  rough  water 
racing  may  reach  speeds  of  125  miles 
per  hour.  Due  to  the  high-speed  nature 
of  this  event  as  well  as  the  potential  for 
loss  of  life  and  damage  to  property,  the 
Coast  Guard  is  proposing  to  close  the 
waterway  to  all  vessels  and  persons  30 
minutes  prior  to  the  start  of  the  race  and 
will  reopen  the  waterway  approximately 
30  minutes  after  the  conclusion  of  the 
race  if  the  Patrol  Commander 
determines  that  it  is  safe  to  do  so.  A 
broadcast  notice  to  mariners  will  be 
issued  for  this  event. 

Discussion  of  Proposed  Rule 

The  description  and  coordinates  for     • 
the  racecourse  are  provided  in  the 
regulatory  text  section  below. 

Persons  and  vessels  will  be  prohibited 
from  entering  into  or  transiting  through 
this  proposed  safety  zone  unless 
authorized  by  the  Captain  of  the  Port. 
By  prohibiting  persons  and  vessels  from 
entering  this  temporary  safety  zone  the 
risk  of  loss  of  life  and  damage  to 
property  will  be  significantly  reduced. 
Without  this  safety  zone  the  Offshore 
Gran  Prix  would  be  cancelled. 

U.S.  Coast  Guard  personnel  will 
enforce  this  proposed  safety  zone.  The 
Coast  Guard  may  be  assisted  by  other 
Federal,  State,  or  local  agencies,  which 
during  this  event  may  include  the  Coast 
Guard  Auxiliary,  Ventura  Harbor  Patrol, 
and  Ventura  Police  Department. 

Section  165.3  of  Title  33,  Code  of 
Federal  Regulations,  prohibits  any 
unauthorized  person  or  vessel  from 
entering  or  remaining  in  a  Safety  Zone. 
Vessels  or  persons  violating  this  section 
will  be  subject  to  the  penalties  set  forth 
in  33  U.S.C.  1232.  Pursuant  to  33  U.S.C. 
1232,  any  violation  of  the  proposed 
safety  zone  described  herein,  will  be 
punishable  by  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000),  and  in  rem 
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liability  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  weapon,  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injviry 
to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  imprisonment  up 
to  12  years. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
^significant "under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

Due  to  the  limited  scope  of  the 
proposed  safety  zone,  the  fact  that 
vessel  traffic  can  pass  safely  around  the 
zone,  and  the  short  duration  of  the  zone, 
the  Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  will  possibly  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
the  affected  area.  The  impact  to  these 
entities  would  not,  however,  be 
significant  since  this  zone  will 
encompass  only  a  small  portion  of  the 
waterway  for  a  limited  period  of  time 
and  vessels  can  safely  navigate  around 
the  safety  zone. 

For  these  reasons  and  the  reasons 
stated  in  the  Regulatory  Evaluation 
section  above,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 


significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Junior  Grade  Rob  Griffiths,  Assistant 
Chief  of  Waterways  Management 
Division,  at  (310)  732-2020, 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 


Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-43700,  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  safety  zone. 

A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES.  Comments  on  this  section 
will  be  considered  before  we  make  the 
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final  decisi(  in  on  whether  the  rule 
should  be  cfitegorically  excluded  from 
hirther  envkonmental  review. 

List  of  Subjiicts  in  33  CFR  Part  165 

I  Marine  safety.  Navigation 
and  recordkeeping 
Security  Measures, 


Harbors, 
(water),  Redorting 
requirements 
Waterways 

For  the 
preamble, 
amend  33 


tie 


reasons  discussed  in  the 
Coast  Guard  proposes  to 
part  165  as  follows: 


CT^ 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  aut  lority  citation  for  part  165 
continues  to  read  as  follows: 

Authority: :  3  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701:  !  0  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.0'  ^1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  3tat.  2064;  Department  of 
Homeland  Se<  urity  Delegation  No.  0170.1. 

n  9w  §  1 65  .Tl  1-0  74  to  read 


2.  Add  a 
as  follows: 


§165.111-07^ 
Prix,  Ventura 


Safety  Zone;  Offshore  Gran 
CA. 


(a)  Locaticm.  The  following  described 
area  constitiaes  a  temporary  safety  zone: 
All  waters  or  Pierpont  Bay  near  Ventura, 
California,  from  surface  to  bottom, 
encompassed  by  lines  connecting  points 
beginning  at  latitude  34°15'42''  N. 
longitude  ll')°16'40"  W;  then  to 
34°16'17''N,  119°17'32''W;thento 
34°16'17''  N,  119°19'25''  W;  then  to 
34°14'31''  N.  119°19'25''  W;  then  to 
34°14'31''N.  119°16'40''W;  and  then 
returning  to  1  lie  point  of  origin.  (Datiun: 
NAD  1983). 

(b)  Effectiv  ?  period.  This  section  is 
effective  fron  i  1 2  a.m.  (noon)  to  3  p.m. 
(PDT)  on  September  28,  2003. 

(c)  Regulat  ons.  (1)  In  accordance  with 
the  general  relations  in  §  165.23  of 
this  part,  entipi?  into,  transit  through,  or 
anchoring  within  the  safety  zone  is 
prohibited  udless  authorized  by  the 
Coast  Guard  (haptain  of  the  Port,  Los 
Angeles-Long  Beach,  or  his  or  her 
designated  representative. 

(2J  Persons  desiring  to  transit  the  area 
of  the  safety  z  one  may  contact  the 
Captain  of  th«  Port  at  telephone  number 
(800)  221-87:  4  or  the  Patrol 
Conunander  c  n  VHF-FM  channel  16 
(156.8  MHz),  f  permission  is  granted, 
all  persons  an  d  vessels  must  comply 
with  the  instr  actions  of  the  Captain  of 
the  Port  or  hii  or  her  designated 
representative . 

Dated:  July  1-  .  2003. 
John  M.  Holme  i, 

Captain,  Coast  I  'iuard.  Captain  of  the  Port. 

Los  Angeles-Loi  g  Beach.  California. 

IFR  Doc.  03-18  61  Filed  7-23-03:  8:45  am) 

BILUNG  CODE  4911  l-l.'S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2283,  MM  Docket  No.  00-104.  RM- 
9812] 

Digital  Television  Broadcast  Service; 
Oklahoma  City,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  request  filed  by 
Paramount  Stations  Group  of  Oklahoma 
City  LLC  to  substitute  DTV  channel  40 
for  station  KAUT-TV's  assigned  DTV 
channel  42  with  an  increase  in  ERP  to 
1000  kW.  DTV  Channel  40  can  be 
allotted  to  Oklahoma  City  at  coordinates 
35-35-22  N.  and  97-29-03  W.  with  a 
height  above  average  terrain  HAAT  of 
475  meters.  This  Further  Notice  of 
Proposed  Rule  Making  does  not  afford 
an  additional  opportunity  to  file 
counterproposals  in  response  to 
Paramount 's  initial  proposal  to 
substitute  DTV  channel  40  for  DTV 
channel  42,  but  only  seeks  comments  on 
Paramount's  proposal  to  increase  its 
power. 

DATES:  Comments  must  be  filed  on  or 
before  September  8,  2003,  and  reply 
comments  on  or  before  September  23, 
2003. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Semce  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 


addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary. 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Raymond  A.  White,  Esquire, 
c/o  Paramount  Stations  Group,  Inc., 
5202  River  Road,  Bethesda,  Maryland 
20816  (Counsel  for  Paramount  Stations 
Group  of  Oklahoma  City  LLC). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making,  MM 
Docket  No.  00-104,  adopted  July  11. 
2003,  and  released  July  18.  2003.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center.  Portals  II. 
445  12th  Street,  SW.,  Room  CY-A257. 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 
Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 


§73.622    [Aniended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Oklahoma,  is  amended  by  removing 
DTV  channel  42  and  adding  DTV 
channel  40  at  Oklahoma  City. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman. 

Chief  Video  Division,  Media  Bureau. 

[FR  Doc.  03-18833  Filed  7-23-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2261 ;  MB  Docket  No.  03-161 ;  RM- 
10708] 

Radio  Broadcasting  Services; 
Tallapoosa,  GA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  SSR  Communications,  Inc. 
requesting  the  allotment  of  Channel 
255A  at  Tallapoosa,  Georgia.  The 
coordinates  for  Channel  255A  at 
Tallapoosa  are  33-39-20  and  85-15-27. 
There  is  a  site  restriction  10.3 
kilometers  (6.4  miles)  south  of  the 
community.  Channel  255A  at  this  site 
conflicts  with  Channel  253C.  Atlanta, 
Georgia.  However,  Station  WSB  has 
.  consented  to  the  reclassification  of  its 
license  from  Class  C  to  Class  CO  in  MB 
Docket  03-77  (68  FR  17592,  April  10. 
2003)  which  will  remove  the  conflict 
with  Channel  255A.  The  issuance  of  a 
Report  and  Order  in  this  proceeding 
may  be  withheld  pending  final  action  in 
Docket  03-77  and  the  filing  of  an 
application  by  Station  WSB,  Atlanta,  to 
operate  op  Channel  253C0  in  lieu  of 
Channel  253C. 

DATES:  Comments  must  be  filed  on  or 
before  September  5,  2003,  and  reply 
comments  on  or  before  September  22, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner's  counsel  as  follows: 
Gary  S.  Tepper,  Booth,  Freret,  Imlay  & 
Tepper.  P.C,  7900  Wisconsin  Avenue, 
Suite  304,  Bethesda,  Maryland  20814- 
3628. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau. 
(202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-161,  adopted  July  9,  2003,  and 
released  Jidy  14,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  CY-A257,  445  Twelfth  Street.  SW.. 
Washington.  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  202- 
863-2893.  or  via  e-mail 
qualexint@aol.com.k 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  adding  Tallapoosa,  Channel  255A. 

Federal  Communications  Commission. 

)olm  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

(FR  Doc.  03-18830  Filed  7-23-03;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2260;  MB  Docket  No.  03-162,  RM- 
10723] 

Radio  Broadcasting  Services;  Linden 
and  Marion,  AL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Audio  Division  requests 
comments  on  a  petition  filed  by 
Beckham  Palmer,  III,  as  Receiver, 
proposing  the  reallotment  of  Chaimel 
275C2  from  Linden  to  Marion.  Alabama. 
Channel  275C2  can  be  reallotted  to 
Marion  in  compliance  with  the 
Commission's  minimimi  distance 
separation  requirements  with  a  site 
restriction  of  9  kilometers  (5.6  miles) 
northwest  at  petitioner's  requested  site. 
The  coordinates  for  Channel  275C2  at 
Marion  are  32-41-00  North  Latitude 
and  87-23-39  West  Longitude.  In 
accordance  with  Section  1.420(i)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  Channel  275C2  at  Marion, 
Alabama. 

DATES:  Comments  must  be  filed  on  or 
before  September  5,  2003,  reply 
comments  on  or  before  September  22, 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mr.  Beckham  Palmer  III, 
2728  6th  Street,  Tuscaloosa,  Alabama 
35401  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-162,  adopted  July  9,  2003,  and 
released  July  14,  2003;  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of    . 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex,  International,  Portals  11.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington.  DC  20054. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 
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Members  af  the  public  should  note 
that  firom  tho  time  a  Notice  of  Proposed 
Rule  Makinj  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideratia  D  or  coiut  review,  all  ex 
parte  contac  ts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR    .1204(b)  for  rules 
governing  p<  rmissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  fpr  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subje  :ts  in  47  CFR  Part  73 

Radio,  Rac  io  broadcasting. 

For  the  rea  sons  discussed  in  the 
preamble,  th  3  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— rKdIO  BROADCAST 
SERVICES 


1 .  The  autHority  < 
continues  to 

Authority:  4^  U.S.C.  154,  303,  334  and  336. 


citation  for  Part  73 
read  as  follows: 


[Amended] 


§73.202 

2.  Section 
Allotments  uhder 
by  removing 
and  by  addin  i 

Federal  Comm  i 

John  A.  Karou!  os 

Assistant  Chiej 
Bureau 

[PR  Doc.  03-1 

BILUNGCOOE 


'3.202(b),  the  Table  of  FM 
Alabama,  is  amended 
Channel  275C2  at  Linden; 
I  Marion,  Channel  275C2. 

nications  Commission. 


Audio  Division,  Media 
1  Filed  7-23-03;  8:45  am) 


8  83 


671 2-01-P      . 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  h 

[DA  03-2262;  kIb  Docket  No.  03-164;  RM- 
10737] 

Radio  Broad<|asting  Services;  Marmet 
and  Montgomery,  WV 

agency:  Federal  Communications 

Commission. 

ACTION:  Propojsed  rule 


summary:  Thi^ 
comments  on 
filed  by 
Ucensee  of 
Channel  227/^ 
Virginia.  The 
change  Statioi  i 
community 
to  Marmet, 
Marmet  with 
transmission 
for  requested 
West  Virginia 


document  requests 
3  petition  for  rule  making 
Educa  tional  Media  Foundation, 
Stjtion  WKVW(FM), 
,  Montgomery,  West 
jetition  proposes  to 
WKVW(FM)'s 
of]  license  from  Montgomery 
Virginia,  and  provide 
first  local  aural 
service.  The  coordinates 
Channel  227A  at  Marmet, 
are  38-13-09  NL  and  81- 


Wdst 

its 


25-05  WL,  with  a  site  restriction  of  13.4 
kilometers  (8.3  miles)  east  of  Marmet. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Chaimel  22 7A  at  Marmet, 
West  Virginia,  or  require  the  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  September  5,  2003,  and  reply 
comments  on  or  before  September  22, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  David 
D.  Oxenford,  Esq.,  Veronica  D. 
McLaughlin,  Esq.,  and  Amy  L.  Van  de 
Kerckhove,  Esq.,  SHAW  PITTMAN  LLP; 
2300  N  Street,  NW.,  Washington,  DC 
20037-1128. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-164,  adopted  July  9,  2003,  and 
released  July  14,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II.  445  12th  Street,  SW.,  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 


For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Marmet,  Channel 
22 7A,  and  removing  Montgomery, 
Channel  22 7A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 
Bureau. 

(FR  Doc.  03-18807  Filed  7-23-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2263;  MB  Docket  No.  03-160;  RM- 
10706] 

Radio  Broadcasting  Services;  Camp 
Verde  and  Payson,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Sierra  H.  Broadcasting,  Inc. 
requesting  the  reallotment  of  Channel 
282C  from  Payson,  Arizona  to  Camp 
Verde,  Arizona,  as  the  community's  first 
local  aural  transmission  service,  and 
modification  of  the  license  for  Station 
KAJM  to  reflect  the  changes.  Channel 
282C  can  be  allotted  to  Camp  Verde  at 
coordinates  34-25-48  and  111-30-16. 
Mexican  concurrence  will  be  requested 
for  the  allotment  of  Channel  282C  at 
Camp  Verde.  In  accordance  with 
Section  1.420(i)  of  the  Commission's 
Rules,  we  shall  not  accept  competing 
expressions  of  interest  in  the  use  of 
channel  282C  at  Camp  Verde. 
DATES:  Comments  must  be  filed  on  or 
before  September  5,  2003,  and  reply 
comments  on  or  before  September  22, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner's  counsel  as  follows: 


Barry  A.  Friedman,  Thompson  Hine 
LLP,  1920  N  Street,  NW.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Biu-eau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-160,  adopted  July  9,  2003,  and 
released  July  14,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  CY-A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  pvuchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
quaIexint@aoI.com 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  282C  at  Payson, 
and  by  adding  Camp  Verde,  Channel 
282C.' 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

[FR  Doc.  03-18808  Filed  7-23-03;  8:45  am] 
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47  CFR  Part  73 

[DA  03-2259,  MB  Docket  No.  03-163,  RM- 
10734] 

Radio  Broadcasting  Services;  Fortune 
Foothills  and  Wellton,  Arizona 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  Petition  for  Rule  Making 
filed  by  Dana  J.  Puopolo  proposing  the 
allotment  of  Channel  240A  to  Fortuna 
Foothills,  Arizona,  as  the  community's 
first  local  aural  transmission  service.  In 
order  to  accommodate  this  allotment, 
the  Petitioner  also  proposes  the 
substitution  of  Channel  248A  for  vacant 
Channel  240A  at  Wellton,  Arizona. 
Channel  240A  can  be  allotted  to  Fortuna 
Foothills,  Arizona,  consistent  with  the 
minimum  distance  separation 
requirement  of  the  Commission's  Rules, 
provided  there  is  a  site  restriction  of  6.5 
kilometers  (4.0  miles)  southeast  to  avoid 
a  short-spacing  to  the  license  site  of 
Station  KSIQ,  Channel  241B.  Brawley, 
California.  The  reference  coordinates  for 
Channel  240A  at  Fortuna  Foothills  are 
32-36-58  North  Latitude  and  114-21- 
47  West  Longitude.  Since  Fortuna 
Foothills  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border,  Mexican  concurrence 
has  been  requested.  Channel  248A  can 
also  be  allotted  to  Wellton,  Arizona, 
consistent  with  minimum  distance 
separation  requirements  of  the 
Commission's  Rules  at  city  reference 
coordinates.  The  reference  coordinates 
for  Channel  248A  at  Wellton  are  32-40- 
18  North  Latitude  and  114-08-18  West 
Longitude.  Since  Wellton  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S. -Mexican  border,  Mexican 
concurrence  has  been  requested. 
DATES:  Comments  must  be  filed  on  or 
before  September  5,  2003,  and  reply 
comments  on  or  before  September  22. 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW.. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Dana  J.  Puopolo, 
2134  Oak  Street,  Unit  C,  Santa  Monica. 
CA  90405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This*is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MB  Docket  No. 
03-163,  adopted  July  9,  2003,  and 
released  July  14,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW.  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@dol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Fortuna  Foothills,  Channel 
240A,  by  removing  Channel  240A  and 
by  adding  Channel  248A  at  Wellton. 

Kedera!  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

(FR  Doc.  03-18809  Filed  7-23-03:  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AI8:! 

Endangered  land  Threatened  Wildlife 
and  Plants;  Endangered  Status  for 
Scimitar-Homed  Oryx,  Addax,  and 
Dama  Gazelle 


agency:  Fish 
Interior. 

ACTION:  Proposed 
comment  per  iod. 


and  Wildlife  Service, 
rule;  reopening  of 


SUMMARY:  W« .  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
re-opening  oi  the  comment  period  on 
the  proposed  listing  of  three  species  of 
antelope:  scii  litar-homed  oryx  {Oryx 
dammah).  addax  (Addax 
nasomaculatiis),  and  dama  gazelle 
{Gazella  dairn),  as  endangered  under 
the  Endanger  (d  Species  Act  (ESA)  of 
1973,  as  amended.  We  are  re-opening 
the  comment  period  to  request 
additional  inl  ormation  and  comments 
from  the  publ  ic  regarding  the  proposed 
rule.  The  ofiginal  proposed  rule  was 
published  on  November  5,  1991  (56  FR 
56491).  Comments  previously  submitted 
need  not  be  n  submitted  because  they 
will  be  incorp  orated  into  the  public 
record  as  part  of  this  comment  period 
and  will  be  fully  considered  in  the  final 
determination . 

DATES:  We  wi  1  accept  public  comments 
until  October  22,  2003. 
ADDRESSES:  Si  ibmit  any  comments, 
information,  a  nd  questions  by  mail  to 
the  Chief,  Div  sion  of  Scientific 
.  Fish  and  Wildlife 
^I.  Fairfax  Drive,  Room 
,  VA  22203;  or  by  fax  to 
:  or  by  e-mail  to 
'  ority@fws.gov.  Comments 
and  supportin  i  information  will  be 
available  for  p  ablic  inspection,  by 
appointment,  rom  8  a.m.  to  4  p.m.  at 
the  above  add:  ess.  You  may  also  obtain 
copies  of  the  Tlovember  5,  1991, 
proposed  rule  from  the  above  address. 
FOR  FURTHER  IIIFORMATION  CONTACT: 
Eleanora  Babij  at  the  above  address,  or 
by  phone,  703  -358-1708:  fax,  703-358- 
2276;  or  e-mai  , 
ScientificAutb  ority@fws.gov. 

SUPPLEMENTARir  INFORMATION: 

Background 

The  scimitaj  -horned  oryx  [Oryx 
dammah).  add  ax  [Addax 
nasomaculatu.  ),  and  dama  gazelle 
(Gazella  dama  originally  occupied  the 
same  general  r  sgion  of  North  Africa.  The 
reasons  for  the  decline  of  all  three 


Authority,  U.i 
Service,  4401 
750,  Arlingtoi 
703-358-22 7( 
ScientificAutf 


antelope  species  are  similar. 
Desertification,  coupled  with  severe 
droughts,  has  dramatically  reduced 
available  habitat.  The  growth  of 
permanent  farming  has  brought 
additional  pressures,  such  as  human 
habitat  disturbance  and  competition 
from  domestic  livestock,  which  have 
restricted  these  antelopes  to  marginal 
habitat.  Additional  pressures  from  the 
civil  wars  in  Chad  and  the  Sudan  have 
resulted  in  increased  militar>'  activity, 
construction,  and  uncontrolled  hunting. 
The  range  of  the  scimitar-homed  oryx 
in  North  Africa  once  covered  semi- 
deserts  and  steppes  north  of  the  Sahara, 
from  Morocco  to  Egypt.  Over-hunting 
and  habitat  loss  have  been  the  main 
reasons  for  the  decline  of  the  wild 
population  of  this  antelope  according  to 
the  World  Conservation  Union  (lUCN 
2002).  Competition  with  domestic 
livestock  has  also  contributed  to  the 
species'  decline.  During  the  1970s  and 
1980s,  the  scimitar-horned  oryx  wais 
first  classified  as  vulnerable  and  then  as 
endangered  by  the  lUCN.  In  1975,  the 
scimitar-homed  oryx  was  listed  in 
Appendix  II  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES). 

The  addax  once  occurred  throughout 
the  deserts  and  sub-deserts  of  North 
Africa,  from  the  Atlantic  Ocean  to  the 
Nile  River.  Motorized  illegal  hunting 
following  World  War  II  has  been  noted 
as  the  primary  reason  for  decline  of  the 
addax  (Antelope  Taxon  Advisory  Group 
2002),  and  hunting  continues  to 
threaten  this  species  (lUCN  2002). 
Habitat  degradation  as  a  result  of 
overgrazing  by  domestic  livestock  has 
also  played  an  important  role  in  the 
decline  of  the  addax.  Similar  to  the 
scimitar-homed  oryx,  during  the  1970s 
and  1980s,  the  addax  was  first  classified 
as  vulnerable  and  then  as  endangered  by 
the  lUCN.  In  1975,  the  addax  was  also 
listed  in  Appendix  II  of  CITES. 

The  dama  gazelle,  the  largest  of  the 
gazelles,  was  once  common  and 
widespread  in  arid  and  semi-arid 
regions  of  the  Sahara.  It  has  suffered 
greatly  from  uncontrolled  hunting  and 
overgrazing  by  domestic  livestock 
(Mallon  and  Kingwood  2001).  Habitat 
destruction  and  hunting  are  still  the 
most  serious  threats  facing  dama 
gazelles  today  (Antelope  Taxon 
Advisory  Group  2002;  lUCN  2002).  Two 
subspecies  of  the  dama  gazelle,  Gazella 
dama  lozanoi  and  Gazella  dama  mhorr, 
were  designated  as  endangered,  and 
then  the  entire  species  of  G.  dama  was 
designated  by  the  lUCN  as  vulnerable 
and  then  endangered.  In  1983,  these  two 
subspecies  and  G.  dama  were  listed  in 
CITES  Appendix  I.  Two  subspecies  of 


dama  gazelle,  G.  d.  lozanoi  and  G.  d. 
mhorr,  have  been  listed  as  endangered 
under  the  ESA  since  1970.  A  third 
subspecies,  G.  d.  ruficoUis  was  not 
included  in  this  original  listing. 
However,  there  is  currently  a  taxonomic 
debate  over  the  validity  of  G.  d.  lozanoi 
as  a  subspecies. 

Of  the  three  antelope  species,  the 
scimitar-homed  oryx  was  the  most 
susceptible  to  the  threats  it  faced.  By  the 
mid-1980s,  it  was  estimated  that  only  a 
few  hundred  were  left  in  the  wild,  with 
the  only  viable  populations  known  to  be 
in  Chad.  There  have  been  no  reported 
sightings  of  this  species  in  the  wild 
since  the  late  1980s,  and  the  2002  Red 
List  status  of  the  scimitar-horned  oryx  is 
"extinct  in  the  wild"  (lUCN  2002). 
However,  this  antelope  has  been 
reintroduced  into  Tunisia,  and  once  the 
reintroduced  population  breeds, 
especially  to  the  second  generation,  it  is 
anticipated  that  the  status  of  "extinct  in 
the  wild"  will  change. 

The  addax  is  better  able  to  utilize 
waterless  areas  in  the  heart  of  the 
Sahara  Desert  and  is  less  susceptible  to 
human  disturbance  and  livestock 
competition.  It  is  believed  that  the 
addax  was  extirpated  from  Tunisia 
during  the  1930s,  and  the  last  animals 
were  killed  in  Libya  and  Algeria  in  1966 
and  1970,  respectively.  Remnant 
populations  may  still  exist  in  the  remote 
desert  areas  of  Chad,  Niger,  and  Mali, 
and  occasionally  move  north  into  Libya 
and  Algeria  during  times  of  good 
rainfall.  In  the  Antelope  Specialist 
Group's  Global  Survey  of  Antelopes,  the 
addax  is  considered  to  be  "regionally 
extinct"  (Mallon  and  Kingwood  2001). 
Addax  are  listed  as  critically 
endangered  in  the  2002  Red  List  and 
probably  number  fewer  than  250  in  the 
wild. 

The  dama  gazelle  is  able  to  utilize 
both  semi-desert  and  desert  habitats, 
and  is  smaller  than  either  the  oryx  or 
addax.  Although  the  dama  gazelle  is  the 
least  susceptible  of  these  three  antelopes 
to  pressures  from  humans  and  domestic 
livestock,  it  is  estimated  that  only  small 
numbers  survive  in  most  of  the  eight 
countries  within  its  historical  range.  It 
was  previously  extinct  in  Senegal,  but 
has  since  been  reintroduced,  and  in 
1997,  at  least  25  animals  existed  there 
as  part  of  a  semi-captive  breeding 
program  (lUCN  2002).  The  lUCN  lists  all 
forms  of  dama  gazelles  as  endangered. 
The  dama  gazelle  has  declined  rapidly 
over  the  last  20  years,  and  recent 
estimates  show  numbers  fewer  than 
2,500  and  declining  (Mallon  and 
Kingwood  2001).  G.  d.  mhorr  may  be 
extinct  in  the  wild  and  only  found  in 
captive  collections  or  reintroduced 
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populations  (Antelope  Taxon  Advisory 
Group  2002;  lUCN  2002). 

Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  during  this  re-opened 
comment  period  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party.  Comments 
particularly  are  sought  concerning; 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  scimitar- 
horned  oryx,  addax,  and  dama  gazelle; 

(2)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  scimitar-homed  oryx,  addax, 
and  dama  gazelle; 

(3)  Current  planned  activities  in  the 
species'  range  and  their  possible 
impacts  on  the  scimitar-homed  oryx, 
addax,  and  dama  gazelle; 

(4)  Information  on  the  validity  of  G. 
d.  lozanoi  as  a  subspecies; 

(5)  Altematives  to  the  treatment  of 
captive  populations  of  scimitar-homed 
oryx,  addax,  and  dama  gazelle;  and 

(6)  Information  on  the  genetic 
integrity  of  captive  populations  of 
scimitar-homed  oryx,  addax,  and  dama 
gazelle,  and  particularly  whether  any 
captive  populations  are  likely  to  have 
been  hybridized. 


Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  Any 
person  commenting  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  may 
also  withhold  a  commenter's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  or  address,  you 
must  state  this  request  prominently  at 
the  begirming  of  your  comment. 
However,  we  will  not  consider 
anonymous  conmients.  To  the  extent 
consistent  with  applicable  law,  we  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m.  at 
the  Division  of  Scientific  Authority  (see 
ADDRESSES  section). 
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OEPARTMENfr  OF  AGRICULTURE 

Agrlcullural  Riarketing  Service 
[Docket  Number  FV-03-302] 

Request  for  ap  Extension  of  and 
Revision  to  a  Currently  Approved 
Information  clollection 


AGENCY:  Agri 
USDA. 

ACTION:  Notice 
comments. 


cultural  Marketing  Service, 
and  request  for 


SUMMARY:  In  a  :cordance  with  the 
Paperwork  Reiiuction  Act  of  1995  {44 
U.S.C.  Chaptei  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AM  5)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget,  fo  r  an  extension  of  and 
revision  to  the  currently  approved 
information  ccllection  for  "Regulations 
Governing  Inspection,  Certification  and 
Standards  for  i  'resh  Fruits  and 
Vegetables,  an  I  Other  Products." 
DATES:  Comme  nts  on  this  notice  must  be 
received  on  or  before  September  22, 
2003,  to  be  ass  ared  of  consideration. 
FOR  FURTHER  m  FORMATION  CONTACT: 
Contact  Kathleen  A.  Staley,  Head,  Field 
Operations  Section,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Mjrketing  Service,  U.S. 
Department  of  f\griculture,  1400 
Independence  \venue,  SW.,  Room 
2058 — South  Building,  Stop  0240, 
Washington.  D  :  20250-0240,  Phone 
(202) 720-2482 .  Fax  (202) 720-0393;  E- 
mail  kathleen.italey®usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reguiai  ions  Governing 
Inspection,  Cer  ification  and  Standards 
For  Fresh  Fruit ;,  Vegetables,  and  Other 
Products:  7CF]iPart  51. 

OMB  Numbe  ■;  0581-0125. 

Expiration  Di  \te  of  Approval:  February 
29, 2004. 

Type  ofRequ  ist:  Extension  and 
revision  of  a  cu  rently  approved 
information  col  ection. 


Abstract:  The  Fresh  Products  Branch 
provides  a  nationwide  inspection  and 
grading  service  for  fresh  fruits, 
vegetables,  and  other  products  to 
shippers,  importers,  processors,  sellers, 
buyers,  and  other  financially  interested 
parties  on  a  "user  fee"  basis.  The  use  of 
this  service  is  voluntary  and  is  made 
available  only  upon  request  or  when 
specified  by  some  special  program  or 
contract.  Information  is  needed  to  carry 
out  the  inspection  and  grading  services. 
Such  information  includes:  The  name 
and  location  of  the  person  or  company 
requesting  the  inspection,  the  type  and 
location  of  the  product  to  be  inspected, 
the  type  of  inspection  being  requested 
and  any  information  that  will  identify 
the  product. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .03  hours  per 
response. 

Respondents:  Shippers,  importers, 
processors,  sellers,  buyers,  and  others 
with  a  financial  interest  in  lots  of  fresh 
fruits,  vegetables,  and  other  products. 
Estimated  Number  of  Respondents: 
56,980. 

Estimated  Number  of  Responses  per 
Respondent:  5. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,942. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Kathleen  A. 
Staley,  Head,  Field  Operations  Section. 
Fruit  and  Vegetable  Programs. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  Stop  0240, 
Room  2058— South  Building. 
Washington.  DC  20250-0240;  Fax  (202) 
720-0393.  All  comments  received  will 
be  available  for  public  inspection  during 


regular  business  hours  at  the  same 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  July  17,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  03-18777  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-071-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
animal  disease  surveillance  programs. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  September 
22.  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-071-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-071-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-071-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 


SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  use  of 
Veterinary  Services  (VS)  Form  10-4, 
contact  Ms.  Connie  J.  Osmundson, 
Financial  Analyst,  National  Veterinary 
Services  Laboratories,  VS,  APHIS, 
USDA,  1800  Dayton  Road,  Ames,  LA 
50010;  (515)  663-7571.  For  copies  of. 
more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Specimen  Submission. 

OMB  Number:  0579-0090. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  United  States 
Department  of  Agriculture  (USDA)  is 
responsible  for,  among  other  things, 
preventing  the  interstate  spread  of 
animal  diseases  and  for  eradicating  such 
diseases  from  the  United  States  when 
feasible. 

Disease  prevention  is  the  most 
effective  method  for  maintaining  a 
healthy  animal  population  and 
enhancing  international  trade  of  animals 
and  animal  products.  The  Veterinary 
Services  (VS)  program  of  USDA's 
Animal  and  Plant  Health  Inspection 
Service  is  responsible  for  carrying  out 
this  disease  prevention  mission. 

Disease  prevention  is  accomplished 
with  an  effective  disease  surveillance 
program,  which  is  conducted  by  VS. 
The  VS  Form  10-4  and  its  supplemental 
sheet  (VS  Form  10-4 A)  are  critical 
components  of  our  disease  surveillance 
mission.  They  are  routinely  used 
whenever  specimens  (such  as  blood, 
milk,  tissue,  or  luine)  from  any  animal 
(including  cattle,  swine,  sheep,  goats, 
horses,  and  poultry)  are  submitted  to 
our  National  Veterinary  Services 
Laboratories  for  disease  testing. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 


affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.25 
hours  per  response. 

Respondents:  State  veterinary 
officials,  accredited  veterinarians, 
animal  health  technicians  and  other 
personnel  who  are  qualified  to  collect 
and  submit  specimens  for  laboratory 
analysis,  and  herd  owners. 

Estimated  annual  number  of 
respondents:  12,000. 

Estimated  annual  number  of 
responses  per  respondent:  3. 

Estimated  annual  number  of 
responses:  36,000. 

Estimated  total  annual  burden  on 
respondents:  9,000  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  17th  day  of 
luly  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  03-18780  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

West  Troy  EIS;  Kootenai  National 
Forest,  Lincoln  County,  MT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  for  luban 
interface  fuels  treatments,  vegetation 
management,  watershed  rehabilitation 
activities,  and  access  management 
changes,  including  road 
decommissioning.  The  project  is  located 
on  the  Three  Rivers  Ranger  District, 
Kootenai  National  Forest,  Lincoln 
County,  Montana,  west  of  Troy, 
Montana. 

Scoping  Comment  Date 

Comments  concerning  the  scope  of 
the  analysis  should  be  received  by 
August  31,  2003. 

ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  should  be  sent  to  Michael  L. 
Balboni,  District  Ranger,  Three  Rivers 
Ranger  District,  1437  Hwry  2,  Troy.  MT 
59935. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Jim  Benedict  or  Steve  Straley, 
Team  Leaders,  Three  Rivers  Ranger 
District,  1437  Hv»^  2,  Troy,  MT  59935. 
Phone:  (406)  295-4693. 

SUPPLEMENTARY  INFORMATION:  The 
project  area  is  immediately  west  of 
Troy,  Montana,  within  T31N,  R34W; 
T32N,  R34W;  T32N,  R35W;  PMM. 
Lincoln  Coimty,  Montana;  T58N.  R3E; 
T59N.  R2E;  T59N.  R3E;  PMM,  Bonner 
County,  Idaho,  and  T60N.  R3E,  PMM, 
Boundary  County,  Idaho.  The  project 
area  runs  from  the  Kootenai  River  west 
to  the  boundary  between  the  Kootenai 
and  Idaho  Panhandle  National  Forests. 
The  project  area  is  90,770  acres,  of 
which  49,270  acres  are  in  Montana  and 
41,500  acres  are  in  Idaho.  Callahan 
Creek,  Brush  Creek,  Ruby  Creek,  and 
Star  Creek  are  the  major  drainages  in  the 
project  area. 

The  purpose  and  need  for  this  project 
is  to:  (1)  Reduce  fuels  in  the  iirban 
interface  and  adjacent  to  private 
limberlands  in  accordance  with  the 
National  Fire  Plan;  (2)  Manage  for 
vegetative  conditions  that  are  more 
suitable  to  a  fire-dependent  ecosystem 
and.  in  the  long  term,  encourage  more 
resilient  and  sustainable  forest 
conditions;  (3)  Contribute  forest 
products  to  the  economy  and  provide 
employment  opportimities;  (4)  Improve 
conditions  in  old  growth  habitat;  (5) 
Improve  growing  conditions  and  long- 
term  management  options  for 
overstocked  sampling/pole  stands;  and 
(6)  Reduce  adverse  effects  of  roads  on 
fish  and  water  quality  in  the  Callahan 
Creek  drainage  by  treating  unneeded 
roads. 

To  meet  this  purpose  and  need  this 
project  proposes: 
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(6)  Design  features  and  mitigations  to 
maintain  and  protect  resource  values. 

Range  of  Alternatives 

The  Forest  Service  will  consider  a 
range  of  altematives.  One  of  these  will 
be  the  "no  action"  altemative  in  which 
none  of  the  proposed  activities  will  be 
implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

Public  Involvement  and  Scoping 

The  public  is  encouraged  to  take  part 
in  the  process  and  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies, 
Tribal  governments,  and  other 
individuals  or  organizations  that  may  be 
interested  in,  or  affected  by,  the 
proposed  action.  This  input  will  be  used 
in  preparation  of  the  draft  and  final  EIS. 
The  scoping  process  will  include: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  altematives  to  the 
proposed  action. 

4.  Exploring  additional  alternatives 
that  will  be  derived  from  issues 
recognized  during  scoping  activities. 

5.  Identifying  potential  environmental 
effects  of  this  proposal  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

Estimated  Dates  for  Filing 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  December  2003.  At  that 
time  EPA  will  publish  a  Notice  of 
Availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
the  management  of  this  area  participate 
at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  in  April  2004.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  to  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 


Reviewer's  Obligations 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  CityofAngoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  mlings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
altematives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

The  District  Ranger  of  the  Three 
Rivers  Ranger  District,  Michael  L. 
Balboni,  is  the  Responsible  Official.  As 
Responsible  Official,  he  will  decide  if 
the  proposed  project  will  be 
implemented  and  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision. 

Dated:  July  15,  2003. 
Bob  Castaneda, 

Forest  Supervisor,  Kootenai  National  Forest. 
[PR  Doc.  03-18834  Filed  7-23-03:  8:45  am) 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-804] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  results  of 
administrative  reviews. 

SUMMARY:  On  April  10,  2003,  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  affirmed  the  United  States  Court 
of  International  Trade's  affirmation  of 
the  Department  of  Commerce's  final 
remand  results  affecting  final 
assessment  rates  for  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifiiction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  Japan  with  respect  to  NTN 
Corporation  and  Koyo  Seiko  Co.  Ltd. 
and  the  period  May  1,  1997,  through 
April  30,  1998.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
are  ball  bearings  and  parts  thereof, 
cylindrical  roller  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof.  As  there  is  now  a  final 
and  conclusive  court  decision  in  these 
actions,  we  are  amending  our  final 
results  of  reviews  and  we  will  instruct 
the  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  liquidate  entries 
subject  to  these  reviews. 
EFFECTIVE  DATE:  July  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Moats  or  Richard  Rimlinger, 
AD/CVD  Enforcement  Group  I,  Office  3, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  202-482-5047  or 
202-482-4477,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1,  1999,  the  Department  of 
Commerce  (the  Department)  published 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Sweden,  and  the 
United  Kingdom:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  64  FR  35590,  and  on 
September  1,  1999,  it  published 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 


Thereof  From  Italy  and  Japan;  Notice  of 
Amended  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  64  FR 
47764  (collectively,  AFBs  9),  which 
covered  the  period  May  1,  1997,  through 
April  30, 1998.  The  Japanese  companies 
covered  by  the  reviews  are  NTN 
Corporation  (NTN),  NSK  Ltd.  (NSK), 
Koyo  Seiko  Co.,  Ltd.  (Koyo),  Nippon 
Pillow  Block  Manufacturing  Company 
(NPBS),  and  Nachi  Fujikoshi  (Nachi). 
The  classes  or  kinds  of  merchandise 
covered  by  these  reviews  are  ball 
bearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs). 
Torrington,  NSK,  NTN,  and  Koyo 
appealed  our  determination  in  AFBs  9. 

On  May  10,  2001,  the  Com!  of 
Intemational  Trade  (CIT)  issued  an 
order  in  The  Torrington  Company 
V.  United  States,  Consol.  Court  No.  99- 
08-00462,  Slip  Op.  01-56  (May  10, 
2001)  [Torrington),  remanding  AFBs  9  to 
the  Department  (First  Remand).  In 
Torrington,  the  CIT  remanded  AFBs  9  to 
the  Department  to  make  the  following 
changes:  (1)  Annul  all  findings  and 
conclusions  made  pursuant  to  the  duty- 
absorption  inquiry  conducted  for  these 
reviews;  (2)  clarify  what  action  it  took 
with  respect  to  inputs  that  NTN 
obtained  from  affiliated  parties,  to 
articulate  the  reasoning  for  this  action, 
and  to  open  the  record  for  additional 
information,  if  found  necessary;  and  (3) 
articulate  what  methodology  it  used  in 
conducting  the  arm's-length  test  and  to 
apply  the  test  in  accordance  with  19 
CFR  351.403(c)  (1998).  The  First 
Remand  affected  the  Department's 
calculations  for  NTN  and  Koyo  with 
respect  to  the  antidumping  duty  orders 
on  BBs,  CRBs,  and  SPBs  from  Japan  for 
the  period  May  1, 1997,  through  April 
30, 1998. 

The  Department  submitted  its  First 
Remand  Results  to  the  CIT  on  August  8, 
2001.  On  November  26,  2001,  the  CIT 
remanded  our  results  a  second  time 
(Second  Remand).  On  May  20,  2002,  the 
CIT  affirmed  the  Second  Remand  -. 
Results  in  their  entirety.  See  The 
Torrington  Company  v.  United  States, 
206  F.Supp  2d  1296,  Sup  Op.  0246 
[Torrington  II).  NTN  appealed  the  CIT's 
mling  in  Torrington  II.  On  April  10. 
2003,  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
affirmed  the  judgment  of  Torrington  II. 
See  The  Torrington  Company  v.  United 
States,  Fed.  Circ.  02-1520. 

Amendment  to  Final  Results 

The  time  period  for  appealing  the 
CAFC's  Final  Decision  has  expired  and 
no  party  has  appealed  this  decision. 
Pursuant  to  section  516A(e)  of  the  Tariff 


Act  of  1930,  as  amended,  as  there  is 
now  a  final  and  conclusive  court 
decision  with  respect  to  litigation  for 
NTN  and  Koyo,  we  are  now  amending 
the  final  results  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  fit)m  Japan  for  the  period  May  1, 
1997,  through  April  30,  1998,  to  reflect 
the  findings  of  the  Second  Remand 
Results.  The  rates  for  NTN  for  this 
period  are  as  follows:  4.18  for  BBs,  3.63 
for  CRBs,  and  1.44  for  SPBs.  There  are 
no  rate  changes  for  Koyo. 

Assessment  Rates 

The  Department  will  determine,  and 
the  BCBP  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b)(1). 
we  have  calculated  an  importer/ 
customer-specific  assessjient  rate  for 
merchandise  subject  to  this  review. 
Where  the  importer/customer-specific 
assessment  rate  is  above  de  minimis,  we 
will  instmct  the  BCBP  to  assess 
antidumping  duties  on  that  importer's 
entries  of  subject  merchandise.  The 
Department  "will  issue  appropriate 
assessment  instructions  directly  to  the 
BCBP  within  15  days  of  publication  of 
these  amended  final  results  of  review. 
We  will  direct  the  BCBP  to  assess  the 
resulting  assessment  rates  for  the  subject 
merchandise  on  each  of  the  importer/ 
customer's  entries  during  the  review 
period. 

Notification 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Act. 
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Dated:  July 
JeRrey  May 

Acting  Assistant 

Under 
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18,  2003. 

Secretary  for  Grant  Aldonas, 


•18863  Filed  7-23-03;  8:45  ami 

3i10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801  and  A-58&-804] 

Ball  Bearings  and  Parts  Thereof  From 
France  and  Japan;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews 

agency:  Impijrt  Administration, 

International  Trade  Administration, 

Department  i  »f  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumpi  ng  duty  administrative 

reviews. 
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June  16,  2003,  the 
Commerce  published  in 
I  egister  the  final  results  of 
ative  reviews  of  the 
dut>'  orders  on  ball 
parts  thereof  from  France, 
y,  Japan,  and  the  United 
period  of  review  is  May 
April  30,  2002.  Based 
of  certain  ministerial 
changed  the  margins  for 
(i.e.,  Nippon  Pillow 
mpany  for  the 
review  of  ball  bearings 
'  from  Japan,  and  SKF 
strative  review  of  ball 
jarts  thereof  from  France). 
I  ^FORMATION  CONTACT: 
Susan  Lehman  at  (202) 
id  Dirstine  at  (202) 
Enforcement  3, 
International 
stration,  U.S.  Department 
Washington,  DC  20230. 
INFORMATION: 


2003,  the  Department  of 
Department)  published 
Register  the  final  results 
iitrative  reviews  of  the 
'  luty  orders  on  ball 
[larts  thereof  (ball  bearings) 
(Jermany,  Italy,  Japan,  and 
Kingdom  (68  FR  35623) 


en  ors 


timely  allegations  of 
from  Timken  U.S. 
('I'imken)  and  the  SKF 
ies  in  the  United  States 
CF  France).  In  its 

June  18,  2003,  Timken 
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correction  to  Nippon  Pillow 


Block  Sales  Company's  (NPBS's) 
preliminary  results  margin  calculation. 
Specifically.  Timken  asserts  that  the 
Department  erred  when  it  deleted 
indirect  advertising  expenses  from 
NPBS's  U.S.  indirect  selling  expense 
total.  We  agree  with  the  alleged  error 
and,  therefore,  we  have  amended  the 
final  results  to  correct  the  problem. 

In  its  comments  dated  June  16,  2003. 
SKF  France  alleged  that  the  Department 
made  a  clerical  error  in  assigning  the 
level  of  trade  (LOT)  for  U.S.  sales.  We 
agree  with  SKF  France  that  we 
incorrectly  assigned  the  LOT  for  U.S. 
sales.  We  corrected  this  error. 

Amended  Final  Results  of  Review 

As  a  result  of  the  correction  of  clerical 
errors,  the  following  weighted-average 
margins  exist  for  exports  of  ball  bearings 
by  NPBS  and  SKF  France  for  the  period 
May  1.  2001,  through  April  30.  2002: 


Company 


Nippon  Pillow  Block  Sales 

Company  (NPBS)  

SKF  France  


Margin 
(percent) 


4.82 
6.70 


The  Department  will  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP).  formerly  known  as 
the  U.S.  Customs  Service,  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  We  will  issue  appropriate 
assessment  instructions  directly  to 
BCBP  within  15  days  of  publication  of 
these  amended  final  results  of  review. 

We  will  also  direct  BCBP  to  collect 
cash  deposits  of  estimated  antidumping 
duties  on  all  appropriate  entries  in 
accordance  with  the  procedures 
discussed  in  the  Final  Results  and  at  the 
rates  as  amended  by  this  notice.  The 
amended  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  these  amended  final 
results  are  published  in  the  Federal 
Register. 

We  are  issuing  and  publishing  these 
determinations  and  notice  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Act  and  19  CFR  351.224(e). 

Dated:  July  18,  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary,  for  Grant  Aldonas, 

Under  Secretary. 

(FR  Doc,  03-18862  Filed  7-23-03;  8:45  am) 

BILUNG  CODE  351(M)S-P 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 


[A-570-862] 

Notice  of  Extension  of  Time  Limit  of 
the  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Foundry  Coke  from  the 
People's  Republic  of  China; 
Correction. 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice;  Correction. 

SUMMARY:  The  Department  of  Commerce 
published  a  notice  in  the  Federal 
Register  on  May  28.  2003.  concerning 
the  extension  of  time  limit  of  the 
preliminary  results  for  foundry  coke 
from  the  People's  Republic  of  China. 
See  Notice  of  Extension  of  Time  Limit  of 
the  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Foundry 
Coke  from  the  People's  Republic  of 
China,  68  FR  31680  (May  28.  2003).  The 
document  contained  incorrect 
information  on  page  31681.  at  paragraph 
2. 

EFFECTIVE  DATE:  July  24.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Holton.  AD/CVD  Enforcement. 
Group  III,  Office  IX.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington  D.C.  20230; 
telephone:  (202)  482-1324. 

Extension  of  Time  Limit  for  Preliminary 
Results 

In  the  Federal  Register  of  May  28. 
2003,  in  68  FR  31681  in  the  first 
column,  correct  the  first  sentence  of  the 
second  paragraph  to  read: 

"Therefore,  we  are  extending  the  due 
date  for  the  preliminary  results  by  120 
days,  until  no  later  than  September  30, 
2003." 

Dated:  July  16,  2003.  .    • 

Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  III. 

[FR  Doc.  0.3-18861  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-552-801] 

Notice  Of  Amended  Final  Antidumping 
Duty  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Frozen  Fish 
Fillets  from  the  Socialist  Republic  of 
Vietnam 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Amended  Final  Antidumping 
Duty  Determination  of  Sales  at  Less 
Than  Fair  Value. 

EFFECTIVE  DATE:  July  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva  or  James  C.  Doyle.  AD/CVD 
Enforcement  Group  III,  Office  9.  hnport 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-3208,  or  (202) 
482-0159,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Scope  Of  The  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  frozen  fish  fillets, 
including  regular,  shank,  and  strip 
fillets  and  portions  thereof,  whether  or 
not  breaded  or  marinated,  of  the  species 
Pangasius  Bocourti,  Pangasius 
Hypophthalmus  (also  known  as 
Pangasius  Pangasius),  and  Pangasius 
Micronemus.  Frozen  fish  fillets  are 
lengthwise  cuts  of  whole  fish.  The  fillet 
products  covered  by  the  scope  include 
boneless  fillets  with  the  belly  flap  intact 
("regular"  fillets),  boneless  fillets  with 
the  belly  flap  removed  ("shank"  fillets), 
boneless  shank  fillets  cut  into  strips 
("fillet  strips/finger"),  which  include 
fillets  cut  into  strips,  chunks,  blocks, 
skewers,  or  any  other  shape. 
Specifically  excluded  from  the  scope  are 
frozen  whole  fish  (whether  or  not 
dressed),  frozen  steaks,  and  frozen  belly- 
flap  nuggets.  Frozen  whole  dressed  fish 
are  deheaded,  skinned,  and  eviscerated. 
Steaks  are  bone-in,  cross-section  cuts  of 
dressed  fish.  Nuggets  are  the  belly-flaps. 

The  subject  merchandise  will  be 
hereinafter  referred  to  as  frozen  "basa" 
and  "tra"  fillets,  which  are  the 
Vietnamese  common  names  for  these 
species  of  fish.  These  products  are 
classifiable  under  tariff  article  codes 
0304.20.60.30  (Frozen  Catfish  Fillets), 
0304.20.60.96  (Frozen  Fish  Fillets. 
NESOI),  0304.20.60.43  (Frozen 
Freshwater  Fish  Fillets)  and 
0304.20.60.57  (Frozen  Sole  Fillets)  of 
the  Harmonized  Tariff  Schedule  of  the 


United  States  ("HTSUS").  This 
investigation  covers  all  frozen  fish  fillets 
meeting  the  above  specification, 
regardless  of  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
piuposes.  oiu  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Background 

On  June  23.  2003.  An  Giang  Fisheries 
Import  and  Export  Joint  Stock  Company 
("Agifish").  Can  Tho  Agricultural  and 
Animal  Products  Import  Export 
Company  ("CATACO").  Nam  Viet 
Company  Limited  ("Nam  Viet"),  and 
Vinh  Hoan  Company  Limited  ("Vinh 
Hoan"),  hereinafter  collectively  referred 
to  as  "Mandatory  Respondents,"  timely 
filed  allegations  that  the  Department 
made  ministerial  errors  in  the  final 
determination. 

Similarly,  on  June  23,  2003.  Catfish 
Farmers  of  America  ("CFA")  and  the 
individual  U.S.  catfish  processors 
America's  Catch  Inc.;  Consolidated 
Catfish  Co..  L.L.C.;  Delta  Pride  Catfish. 
Inc.;  Harvest  Select  Catfish,  Inc.; 
Heartland  Catfish  Company;  Pride  of  the 
Pond;  Simmons  Farm  Raised  Catfish, 
Inc.;  and  Southern  Pride  Catfish  Co., 
Inc..  hereinafter  referred  to  collectively 
as  "Petitioners."  timely  filed  allegations 
that  the  Department  made  ministerial 
errors  in  the  final  determination. 

Amendment  Of  Final  Determination 

On  June  16,  2003,  the  Department  of 
Commerce  ("the  Department") 
determined  that  certain  frozen  fish 
fillets  from  the  Socialist  Republic  of 
Vietnam  ("Vietnam")  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  ("LTFV").  as 
provided  in  section  735(a)  of  the  Tariff 
Act.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Affirmative  Critical  Circumstances: 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam  ["Final 
Determination")  68  FR  37116  (June  23. 
2003). 

The  Department  is  amending  the 
Final  Determination  in  the  antidumping 
investigation  of  certain  frozen  fish  fillets 
from  the  Socialist  Republic  of  Vietnam. 

Ministerial  Error 

A  ministerial  error  is  defined  as  an 
error  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial.  See  19  C.F.R.  351.224(f). 


Ministerial  Error  Allegations  From  The 
Mandatory  Respondents 

Comment  1:  By*Product  Offiset 

The  Mandatory  Respondents  argue 
that  the  Department  has  repeated  the 
ministerial  error  regarding  the  by- 
product credit  offset  that  was  contained 
in  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Affirmative  Preliminary 
Determination  of  Critical  Circumstances 
and  Postponement  of  Final 
Determination:  Certain  Frozen  Fish 
Fillets  from  the  Socialist  Republic  of 
Vietnam  {"Preliminary  Determination") 
68  FR  4986  (January  31,  2003). 
According  to  the  Mandatory 
Respondents,  in  the  Final 
Determination,  as  in  the  Preliminary 
Determination,  the  Department 
deducted  the  by-product  credit  from 
normal  value  after  applying  surrogate 
financial  ratios,  rather  than  deducting  it 
from  the  cost  of  manufacturing  before 
applying  the  surrogate  financial  ratios. 
The  Mandatory  Respondents  assert  that 
it  is  the  Department's  normal  practice  to 
deduct  the  by-product  credit  from  the 
cost  of  manufacturing  because  the  costs 
associated  with  the  production  of  by- 
products are  reflected  in  the  costs  for 
producing  the  primary  finished 
products. 

The  Mandatory  Respondents  note  that 
the  Department  previously  corrected 
this  error,  explaining  that  the  correction 
represented  the  Department's  "normal 
practice,"  and  that  the  method  used  in 
the  Preliminary  Determination 
"represents  an  error."  See  Notice  of 
Amended  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Frozen  Fish  Fillets  from  the  Socialist 
Republic  of  Vietnam  {"Amended 
Preliminary  Determination"),  68  FR 
10440  (March  5,  2003).  Finally,  the 
Mandatory  Respondents  argue  that  the 
Memorandum  to  Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration,  from  Barbara  E. 
Tillman.  Acting  Deputy  Assistant 
Sectretary  for  Import  Administration. 
Group  III.  Issues  and  Decision 
Memorandum  for  the  Antidumping  Duty 
Investigation  of  Certain  Frozen  Fish 
Fillets  from  the  Socialist  Republic  of 
Vietnam,  (June  16,  2003),  {"Issues  and 
Decision  Memorandum")  accompanying 
the  Final  Determination  does  not  clearly 
explain  why  the  Department  reversed 
the  correction  in  the  Amended 
Preliminary  Determination  for  purposes 
of  the  Final  Determination.  As  a  result, 
the  Mandatory  Respondents  argue  that 
the  Department  should  again  correct 
itself  by  deducting  the  by-product  credit 
from  the  cost  of  manufacturing,  as  in  the 
Amended  Preliminarv  Determination. 
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Department's  Position: 

We  agree  with  Agifish  that  the 
Department  incorrectly  calculated 
Agifish's  factor  input  for  electricity  in 
the  production  of  the  subject 
merchandise.  Accordingly,  the  error 
regarding  the  correction  of  the 
electricity  alleged  by  Agifish  is  a 
ministerial  error  within  the  meaning  of 
19  C.F.R.  351.224(f). 

Therefore,  we  are  amending  our  Final 
Determination  with  regard  to  Agifish's 
electricity  consumption.  For  a  more 
detailed  analysis,  please  see  the 
Memorandum  to  the  File  from  John  D. 
A.  LaRose,  International  Trade  Analyst, 
to  the  File  through  James  C.  Doyle, 
Program  Manager  regarding  the 
Amended  Final  Determination  for 
Agifish  {"Agifish  Amended  Final 
Memo"),  dated  July  18  at  2. 

Comment  3:  Water  Consumption 

The  Mandatory  Respondents  argue 
that  the  Department  incorrectly 
estimated  their  water  consumption 
ratios  in  the  Final  Determination. 
According  to  the  Mandatory 
Respondents,  the  Department  included 
the  labor  and  electricity  used  to  pump 
water  into  their  processing  facilities  in 
the  consumption  figures  for  labor  and 
electricity,  respectively.  The  Mandatory 
Respondents  argue  that  for  this  reason 
and  because  the  companies  do  not  pay 
for  the  water  that  they  pump,  the 
Department  double-counted  their  water 
consumption  at  the  processing  facility 
in  the  Final  Determination.  The 
Mandatory  Respondents  argue  that  the 
Department  should  not  value  the  water 
pumped  into  their  processing  facilities. 

The  Petitioners  rebut  the  allegation 
regarding  Agifish  and  CATACO  by 
noting  that  the  Department  stated  in  the 
Issues  and  Decision  Memorandum  at  23 
and  25  that  Agifish  and  CATACO  failed 
to  provide  data  on  water  consumption  at 
their  by-products  facilities.  Accordingly, 
the  Department  applied  the  highest 
water  consumption  figures  from  the 
processing  stage  as  adverse  facts 
available.  Petitioners  assert  that  this  was 
a  methodological  decision  made  by  the 
Department. 

The  Petitioners  also  rebut  all  four 
Mandatory  Respondents'  argument  that 
water  costs  are  irrelevant  because  the 
companies  did  not  pay  for  the  water. 
Petitioners  assert  that  the  Department 
has  specifically  determined  in  past  non- 
market  economy  cases  that  it  is 
appropriate  to  value  water  in  these 
specific  instances,  and  that  the  actual 
price  paid  by  the  respondent  for  water 
is  irrelevant. 


Department's  Position: 


The  Department  disagrees  with  the 
Mandatory  Respondents.  The  issue  of 
"double-counting"  water  consumption 
by  the  inclusion  in  the  margin 
calculations  of  both  the  water  input  and 
the  factors  (labor  and  electricity)  used  to 
pump  the  water  is  not  a  ministerial  error 
within  the  meaning  of  19  C.F.R. 
351.224(f)  because  the  Department 
intended  to  value  the  Mandatory 
Respondents'  water  consumption  factors 
in  the  manner  in  which  we  did.  At  the 
time  of  the  Final  Determination,  the 
Department  was  unaware  of  the 
possibility  that  the  factors  to  pump 
water  may  have  been  included  in  the 
labor  and  electricity  consumption 
factors.  We  note  that  no  interested 
parties  raised  the  issue  regarding  the 
"double-counting"  of  water  during  the 
investigation.  Furthermore,  even  if  any 
parties  had  raised  the  issue,  no 
information  or  evidence  was  provided 
on  the  record  which  would  have 
enabled  the  Department  to  address  the 
issue  otherwise.  Finally,  we  note  that 
the  Mandatory  Respondents  did  not  cite 
any  record  evidence  of  "double- 
counting"  in  their  ministerial  error 
allegation. 

Because  the  Department  intended  to 
value  the  Mandatory  Respondents' 
water  consumption  factors  in  the 
manner  in  which  we  did  at  the  time  of 
the  Final  Determination,  we  do  not 
consider  this  allegation  as  a  ministerial 
error  within  the  meaning  of  19  C.F.R. 
351.224(f).  Consequently,  the 
Department  has  not  made  the  requested 
change. 

Ministerial  Error  Allegations  From  The 
Petitioners 

Comment  4:  Agifish's,  CATACO's  and 
Nam  Viet's  Cold  Storage  and 
Warehousing  Expenses 

The  Petitioners  argue  that  the 
Department  erred  in  applying  the 
surrogate  value  for  cold  storage 
warehousing  in  the  net  U.S.  price 
calculation  for  the  Agifish,  CATACO, 
and  Nam  Viet.  The  Petitioners  assert 
that  the  Department  only  included  a 
single  day  of  cold  storage  costs,  and 
failed  to  multiply  the  rate  for  a  single 
day  by  the  number  of  days  of  storage        - 
reported  by  each  company.  The 
Petitioners  argue  that  the  Department 
should  remedy  this  error  by  multiplying 
the  cold  storage  siu-rogate  value  of 
$0.0025  kg/day  by  the  number  of  days 
the  subject  merchandise  is  kept  in 
storage  as  reported  by  each  company. 

None  of  the  Mandatory  Respondents 
replied  to  this  allegation. 
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Department's  Position: 

We  agree  with  the  Petitioners  that  the 
Department  erred  in  calculating 
Agifish's,  CATACO's,  and  Nam  Viet's 
cold  storage  warehousing  costs.  In  their 
December  30,  2002  supplemental 
response,  Agifish,  CA'TACO  and  Vinh 
Hoan  reported  their  respective  number 
of  days  that  the  subject  merchandise  is 
kept  in  cold  storage  at  its  warehouses. 
However,  we  inadvertently  did  not 
multiply  the  cold  storage  cost  by  the 
niunber  of  days  each  company  stores  the 
subject  merchandise  in  cold  storage  in 
the  Final  Determination.  Accordingly, 
the  error  regarding  the  c6ld  storage  costs 
is  an  error  within  the  meaning  of  19 
C.F.R.  351.224(f)  with  regard  to  Agifish, 
CATACO  and  Nam  Viet.  Therefore,  we 
have  multiplied  each  companies' 
number  of  storage  days  by  the  single- 


day  cold  storage  rate  of  $0.0025  to 
calculate  the  company-specific  cold 
storage  warehousing  costs.  For  a  more 
detailed  explanation,  please  see  the 
company  specific  analysis  memoranda. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  ("Customs")  to  continue  to 
suspend  liquidation  of  all  entries  of 
subject  merchandise  from  Vietnam,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the 
Preliminary  Determination  for  Agifish, 
CATACO,  Vinh  Hoan,  Mekonimex,  and 
Viet  Hai.  With  respect  to  Nam  Viet, 
/CjVD,  Da  Nang,  Afiex,  Cafatex,  Vinh 


Long  and  all  other  Vietnam  exporters, 
the  Department  will  continue  to  direct 
Customs  to  suspend  liquidation  of  all 
entries  of  certain  frozen  fish  fillets  fi-om 
Vietnam  that  are  entered,  or  withdrawn 
from  warehouse,  on  or  after  90  days 
before  the  date  of  publication  of  the 
Preliminary  Determination.  Customs 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  This  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

Amended  Final  Determination 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  the  period  October  1,  2001 
through  March  30,  2002: 


Certain  Frozen  Fish  Fillets  from  Vietnam 


Producer/Manufacturer/Exporter 


Agitish  

Vinh  Hoan  

Nam  Viet  - 

CATACO  

Afiex  

CAFATEX  • 

Da  Nang .^y.. 

Mel<onimex "■ 

OVD  

Viet  Hai  

Vinh  Long ■ - ■■ 

Vietnam-Wide  Rate 


Final  Margin 


44  76 
36.84 
52.90 
45.55 
44.66 
44.66 
44.66 
44.66 
44.66 
44.66 
44.66 
63.88 


Amended  Final  Margin 


47.05 
36.84 
53.68 
4581 
45.55 
45.55 
45.55 
45.55 
45.55 
45.55 
45.55 
63  88 


International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  amended  final  determination.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injvuy  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of 
subject  merchandise  entered  for 
consumption  on  or  cifter  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d),  735(e)  and  777(i)(l)  of  the  Act. 

Dated:  July  17,  2003. 
Jeflrey  May, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Under  Secretary. 

|FR  Doc.  03-18860  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  071703C] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

ConMnerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Habitat  Oversight  Committee  in  August, 
2003  to  consider  actions  affecting  New 
England  fisheries  in  the  exclusive 
economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  full  Council  for  formal 
consideration  and  action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
Thursday,  August  7,  2003  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  31  Hampshire  Street, 


Mansfield,  MA  02048;  telephone:  (508) 
339-2200. 

Council  address:  New  England 
Fisherv'  Management  Council,  50  Water 
Street,'Mill  2,  Newburyport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 

SUPPLEMZNTARY  INFORMATION:  The 
Habitat  Committee  will  consider 
alternatives  for  minimizing  adverse 
effects  of  monkfishing  on  Essential  Fish 
Habitat  (EFH)  within  Amendment  2  to 
the  Monkfish  Fishery  Management  Plan 
(FMP).  The  Committee  will  also 
consider  public  comments  received  on 
habit  issues  related  to  Scallop 
Amendment  10. 

Although  non-emergency  issues  not  " 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
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Dated:  July  1 
Richard  W 
Acting  Director 
Fisheries,  Natiittal 
(FR  Doc.  03-1 
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DEPARTMEN  T  OF  COMMERCE 

Technology  Administration 

National  Medal  of  Technology 
Nomination  Evaluation  Committee; 
Notice  of  Determination  for  Closure  of 
Meeting 

The  Nations  I  Medal  of  Technology 
Nomination  E'  'aluation  Committee  has 
scheduled  a  meeting  for  August  25, 
2003. 

The  Commil  tee  was  established  to 
assist  the  Depj  rtment  in  executing  its 
responsibilitie;  under  15  U.S.C.  3711. 
Under  this  provision,  the  Secretary  is 
responsible  foi  recommending  to  the 
President  pros  )ective  recipients  of  the 
National  Meda   of  Technology.  The 
conmiittee's  re:ommendations  are  made 
after  reviewing  all  nominations  received 
in  response  to  i  public  solicitation.  The 
Committee  is  c  lartered  to  have  twelve 
members. 

Time  and  Ph  ice;  The  meeting  will 
begin  at  10  a.iri .  and  end  at  4  p.m.  on 
August  25,  200  3.  The  meeting  will  be 
held  in  Room  ^  813  at  the  U.S. 
Department  of  "ommerce.  1401 
Constitution  A  ^enue,  NW.,  Washington, 
DC  20230.  For  iirther  information 
contact:  Mildre  d  S.  Porter,  Director 
National  Meda  of  Technology,  U.S. 
Department  of  Commerce,  1401 
Constitution  A  'enue,  NW.,  Herbert  C. 
Hoover  Buildir  g.  Room  4226, 
Washington,  D( :  20230,  Phone:  202- 
482-5572. 

If  a  member  (  f  the  public  would  like 
to  submit  writt(  m  comments  concerning 
the  committee':  affairs  at  any  time 
before  and  aftei  the  meeting,  written 
comments  shot  Id  be  addressed  to  the 
Director  of  the  National  Medal  of 
Technology  as  indicated  above. 
SUPPLEMENTARY]  INFORMATION:  The 
meeting  will  be  closed  to  discuss  the 
relative  merits  ( if  persons  and 
companies  noir  inated  for  the  Medal. 


Public  disclosure  of  this  information 
would  be  likely  to  significantly  ftoistrate 
implementation  of  the  National  Medal 
of  Technology  program  because 
premature  publicity  about  candidates 
under  consideration  for  the  Medal,  who 
may  or  may  not  ultimately  receive  the 
award,  would  be  likely  to  discourage 
nominations  for  the  Medal. 

Accordingly,  I  find  and  determine, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
>  2,  as  amended,  that  the  August  25,  2003, 
meeting  may  be  closed  to  the  public  in 
accordance  with  section  552b(c)(9)(B)  of 
Title  5,  United  States  Code  because 
revealing  information  about  Medal 
candidates  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  Action. 

Due  to  closure  of  the  meeting,  copies 
of  the  minutes  of  the  meeting  will  not 
be  available,  however  a  copy  of  the 
Notice  of  determination  will  be 
available  for  public  inspection  and 
copying  in  the  office  of  Mildred  Porter, 
Director,  National  Medal  of  Technology, 
1401  Constitution  Avenue,  NW.,  Herbert 
Hoover  Building,  Room  4226, 
Washington,  DC  20230.  Phone:  202- 
482-1424. 

Dated:  July  17,  2003. 
Phillip  J.  Bond, 

Under  Secretary  of  Commerce  for  Technology. 
(FR  Doc.  03-18803  Filed  7-23-03;  8:45  am] 

BILLING  CODE  3510-1 8-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
25, 2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  1 7th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_  Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 


that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantiaHy  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  July  21.  2003.  i 

Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 
Title:  Application  for  Grants  Under 
the  Strengthening  Institutions  Program, 
American  Indian  Tribally  Controlled 
Colleges  and  Universities  Program,  and 
Alaska  Native  and  Native  Hawaiian- 
Serving  Institutions  Program. 
Frequency:  Annually. 
Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  415. 
Burden  Hours:  19,250. 
Abstract:  The  information  is  required 
of  institutions  of  higher  education  that 
apply  for  grants  under  the  Strengthening 
Institutions  Program,  the  American 
Indian  Tribally  Controlled  College  and 
Universities  Program,  and  the  Alaska 
Native  and  Native  Hawaiian-Serving 
Institutions  Program,  authorized  under 
Title  III,  part  A  of  the  Higher  Education 
Act  of  1965.  as  amended.  This 
information  will  be  used  in  the  peer 
review  and  in  making  funding 
recommendations. 

This  collection  is  being  submitted 
under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections  (1890-0001). 
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Therefore,  the  30-day  public  comment 
period  notice  will  be  the  only  public 
comment  notice  published  for  this 
information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2289.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  ofthe  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  03-18852  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.299A] 

Office  of  Elementary  and  Secondary 
Education,  Office  of  Indian  Education 
Demonstration  Grants  for  Indian 
Children,  Notice  Inviting  Applications 
for  New  Discretionary  Program  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  purpose  of 
the  Demonstration  Grants  program  is  to 
provide  financial  assistance  to  projects 
to  develop,  test,  and  demonstrate  the 
effectiveness  of  services  and  programs 
to  improve  the  educational 
opportunities  and  achievement  of 
preschool,  elementary^  and  secondary 
students.  For  FY  2003  the  competition 
for  new  awards  focuses  on  projects 
designed  to  meet  the  priorities  we 
describe  in  the  Priorities  section  of  this 
application  notice. 

Eligible  Applicants:  Eligible 
applicants  for  this  program  are:  State 
educational  agencies  (SEAs);  local 
educational  agencies  (LEAs);  Indian 
tribes;  Indian  organizations;  federally 
supported  elementary  or  secondary 
schools  for  Indian  students;  Indian 
institutions,  including  Indian 


institutions  of  higher  education;  or  a 
consortium  of  such  institutions  that 
meet  the  requirements  of  34  CFR  75.127 
through  75.129.  An  application  from  a 
consortium  of  eligible  entities  must 
meet  the  requirements  of  34  CFR  75.127 
through  75.129.  The  consortium 
agreement,  signed  by  all  parties,  must  be 
submitted  with  the  application  in  order 
to  be  considered  as  a  consortium 
application. 

Note:  Letters  of  support  do  not  meet  the 
consortium  requirements.  The  Secretary 
rejects  any  application  tiiat  does  not  meet 
these  requirements. 

Applications  Available:  July  24,  2003. 

Deadline  for  Transmittal  of 
Applications:  August  25,  2003. 

Deadline  for  Intergovernmental 
Review:  September  9,  2003. 

Estimated  AvQilable  Funds: 
$2,484,000. 

Estimated  Range  of  Awards:  $150,000 
to  $400,000. 

Estimated  Average  Size  of  Awards: 
$310,500. 

Estimated  Number  of  Awards:  8. 

Note:  The  Department  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Budget  Requirement:  Projects  funded 
under  this  competition  must  budget  for 
a  one  and  one-half  day  Project  Directors' 
meeting  in  Washington,  DC  during  each 
yecU'  of  the  project. 

Maximum  Annual  Award  Amount:  In 
no  case  does  the  Secretary  make  an 
award  greater  than  $400,000  during  any 
single  budget  period  in  the  award 
period.  The  Secretary  rejects  any 
application  that  proposes  a  budget 
exceeding  this  maximum  amount. 

Page  Limit:  The  application  narrative 
is  where  an  applicant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 
An  applicant  must  limit  the  narrative  to 
the  equivalent  of  no  more  than  50 
double-spaced  pages,  using  the 
following  standards: 

(1)  A  "page"  is  SV/'  x  11"  (one  side 
only)  with  one-inch  margins  (top, 
bottom  and  sides). 

(2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  three  lines 
per  vertical  inch). 

(3)  For  all  text  (including  charts, 
tables,  and  graphs),  use  a  font  that  is 
either  12-point  or  larger  or  no  smaller 
than  10  pitch  (characters  per  inch). 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  assurances  and 
certifications;  or  the  one-page  abstract, 
appendices,  resumes,  bibliography,  and 


letters  of  support.  However,  all  of  the 
application  narrative  addressing  the 
selection  criteria  must  be  included  in 
the  narrative  section. 

Reviewers  will  not  read  any  pages  of 
applications  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80.  81,  82, 
85,  86,  97.  98,  and  99;  and  (b)  34  CFR 
part  263. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities  "■ 

Absolute  Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  priority 
selected.  The  program  regulations  at  34 
CFR  263.21(c)  identify  the  absolute 
priorities  for  the  Demonstration  Grants 
for  Indian  Children  program  that  may  be 
selected  by  the  Secretary.  For  the  FY 
2003  grant  competition,  the  Secretary 
reserves  all  of  the  funds  available  for 
new  awards  under  the  Demonstration 
Grants  for  Indian  Children  program  to 
fund  only  those  applications  that  meet 
one  or  more  of  the  following  absolute 
priorities  found  at  34  CFR  263.21(c)(1) 
and  (3): 

(1)  School  readiness  projects  that 
provide  age  appropriate  educational 
programs  and  language  skills  to  three- 
and  four-year  old  Indian  students  to 
prepare  them  for  successful  entry  into 
school  at  the  kindergarten  school  level. 

(3)  College  preparatory  programs  for 
secondary  school  students  designed  to 
increase  competency  and  skills  in 
challenging  subject  matters,  including 
math  and  science,  to  enable  Indian 
students  to  successfully  transition  to 
postsecondary  education. 

Competitive  Preference 

(1)  In  making  multiyear  grants  under 
this  program,  the  Secretary  will  award 
five  (5)  additional  points  to  an 
application  that  presents  a  plan  for 
combining  two  or  more  of  the  activities 
described  in  section  7121(c)  ofthe 
Elementary  and  Secondary  Education 
Act,  as  amended,  over  a  period  of  more 
than  one  yeeu". 

(Authority:  20  U.S.C.  7441(d)(1)(B).) 

(2)  In  making  grants  under  this 
program,  the  Secretary  will  award  five 
(5)  additional  points  to  an  application 
submitted  bv  an  Indian  tribe,  Indian 


43718 


Federal  Register / Vol.  68,  No.  142 /Thursday,  July  24,  2003 /Notices 


cr. 


organization, 
higher  educatiiin 
consortium  of 
other  ehgible 
from  a  consortium 
that  meet  the  n 
75.127  through 
Indian  tribe,  hi  dian 
Indian  institution 
will  be  consi 
five  (5)  additi 
consortium 


parties,  must 
application  in 
consortium  ap 


Indian  institution  of 
including  a 
my  of  these  entities  with 
e  ntities.  An  application 
of  eligible  entities 
( squirements  of  34  CFR 
75.129  and  includes  an 
organization,  or 
of  higher  education 
d^red  eligible  to  receive  the 

priority  points.  The 
agijeement,  signed  by  all 
submitted  with  the 
I  )rder  to  be  considered  a 
lication. 


b; 


support  do  not  meet  the 
The  Secretary 
iiation  that  does  not  meet 


competitive  preference  points 
to  the  five  competitive 
that  may  be  given 
Preference  1. 


Note:  Letters  o 
consortium  requi  rements 
rejects  any  appl 
these  requiremer  ts 

These 
are  in  addition 
preference  poiits 
under  Competi  :ive 

(Authority:  20  U.S.C.  7473.) 
Selection  Critei  ia 

The  selectioi  criteria  are  included  in 
full  in  the  application  package  for  this 
competition.  These  selection  criteria 
were  establishe  d  based  on  the 
regulations  for  jvaluating  discretionary 
grants  found  in  34  CFR  75.200  through 
75.209.  Under  I  he  selection  criteria 
"Quality  of  proect  services"  and 
"Quality  of  the  project  evaluation,"  the 
Secretary  consi  ders  the  extent  to  which 
the  applicant  d  jraonstrates  a  strong 
capacity  to  pre  ide  reliable  data  on 
these  indicator:  i. 

Performance  Measures:  The  Secretary 
has  established  the  following  key 
performance  m  jasures  for  assessing  the 
effectiveness  ofl  the  Demonstration 
Grants  for  Indie  n  Children  program:  (1) 
Increasing  perc  jntages  of  pre-school 
American  Indian  and  Alaska  Native 
students  who  w  ill  possess  school 
readiness  skills  gained  through  a 
scientifically  bi  sed  research  based 
curriculum  thai  prepares  them  for 
kindergarten;  aid  (2)  The  percentage  of 
American  India  n  and  Alaska  Native 
high  school  gra  iuates  who  increase 
their  competency  and  skills  in 
challenging  sut  ject  matter,  including 
math  and  scien  :e,  to  enable  successful 
transition  to  po  stsecondary  education 
will  increase. 

Application  Pn  icedures 


I  he 


Note:  Some  of 
instructions  for  t 
differ  from  those 
Under  the  Admi 
U.S.C.  553)  the 
interested  parties 
comment  on 
these  amendments 


e  procedures  in  these 
I  ansmitting  applications 

n  EDGAR  (34  CFR  75.102). 
r  istrative  Procedure  Act  (5 
D  >partment  generally  offers 
the  opportunity  to 
pro[}osed  regulations.  However, 
make  procedural  changes 


only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

hi  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Demonstration  Grants  for  Indian 
Children  program,  CFDA  84.299A,  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  the  Demonstration  Grants  for 
Indian  Children  program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application)  portion  of  the  Grant 
Administration  and  Pajmient  System 
(GAPS).  Users  of  e- Application  will  be 
entering  data  on-linq  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e- APPLICATION, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
format,  nor  will  we  penalize  you  if  you 
submit  an  application  in  paper  format. 
When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  {ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  the  ED  424  form  from  the  e- 
Application  system. 


(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability: 

If  you  elect  to  participate  in  the  e- 
Application  pilot  for  the  Demonstration 
Grants  for  Indian  Children  program  and 
you  are  prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

{2)(a)  The  e-Application  system  must 
be  imavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadhne  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  an  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Demonstration 
Grants  for  Indian  Children  program  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX  (301)  470-1244.  If  you  use  a 
telecommunication  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
www.ed.gov/edpuhs.html)  or  its  E-mail 
address  [edpubs@inet.ed.gov).  If  you 
request  an  application  from  ED  Pubs,  be 
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sure  to  identify  this  competition  as 
follows:  CFDA  number  84.299A. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  by  contacting  the  Grants  and 
Contracts  Services  Team,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3317,  Switzer 
Building,  Washington,  DC  20202-2550. 
Telephone:  (202)  205-8351.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD),  may  call  the  Federal 
Information  Relay  Services  (FIRS)  at  1- 
800-877-8339.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathie  Martin,  Office  of  Indian 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3W115,  Washington,  DC  20202- 
6335.  Telephone:  (202)  260-1683. 
Internet  address:  Cathie.Martin@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  at 
the  following  site:  http://www.ed.gov/ 
offices/OESE/oie/index.html. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://\\'\v\\:access. gpo.gov/nara/index. html. 

Program  Authority:  20  U.S.C.  7441. 

Dated:  July  21,  2003.  , 

Eugene  Hickok, 

Under  Secretary-  of  Education. 

[FR  Doc.  03-18871  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.299B] 

Office  of  Elementary  and  Secondary 
Education,  Office  of  Indian  Education; 
Professional  Development  Program, 
Notice  Inviting  Applications  for  New 
Discretionary  Grant  Program  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  purposes  of 
the  Professional  Development  program 
are  to  (1)  increase  the  number  of 
qualified  Indian  individuals  in 
professions  that  serve  Indian  people;  (2) 
provide  training  to  qualified  Indian 
individuals  to  become  teachers, 
administrators,  teacher  aides,  social 
workers,  and  ancillary  educational 
persormel;  and  (3)  improve  the  skills  of 
qualified  Indian  individuals  who  serve 
in  the  capacities  described  in  (2). 
Activities  may  include,  but  are  not 
limited  to,  continuing  programs, 
symposia,  workshops,  conferences,  and 
direct  financial  support.  For  FY  2003 
the  competition  for  new  awards  focuses 
on  projects  designed  to  meet  the  priority 
described  in  the  Priority  section  of  this 
application  notice. 

Eligible  Applicants:  Eligible 
applicants  for  this  program  are 
institutions  of  higher  education, 
including  Indian  institutions  of  higher 
education;  State  or  local  educational 
agencies,  in  consortium  with 
institutions  of  higher  education;  Indian 
tribes  or  organizations,  in  consortium 
with  institutions  of  higher  education; 
and  Bureau-funded  schools.  An 
application  from  a  consortium  of 
eligible  entities  must  meet  the 
requirements  of  34  CFR  75.127  through 
75.129.  The  consortium  agreement, 
signed  by  all  parties,  must  be  submitted 
with  the  application  in  order  to  be 
considered  as  a  consortium  application. 

Note:  Letters  of  support  do  not  meet  the 
consortium  requirements.  The  Secretary 
rejects  any  application  that  does  not  meet 
these  requirements. 

Note:  In  order  to  be  considered  an  eligible 
entity,  applicants,  including  institutions  of 
higher  education,  must  be  eligible  to  provide 
the  level  and  type  of  degree  proposed  in  the 
application  or  must  apply  in  consortium  with 
an  institution  of  higher  education  that  is 
eligible  to  grant  the  target  degree.  The 
Secretary  rejects  any  application  that  fails  to 
meet  the  consortium  requirements  described 
in  this  notice. 

Applications  Available:  July  24,  2003. 

Deadline  for  Transmittal  of 
Applications:  Augusi  25,  2003. 

Deadline  for  Intergovernmental 
Review:  September  9,  2003. 

Estimated  Available  Funds: 
$2,484,000. 


Estimated  Range  of  Awards:  $300,000 
to  $500,000. 

Estimated  Average  Size  of  Awards: 
$310,500. 

Estimated  Number  of  Awards:  8. 

Project  Period:  36  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Budget  Requirement:  Projects  funded 
under  this  competition  must  budget  for 
a  two-day  Project  Directors'  meeting  in 
Washington,  DC  during  each  year  of  the 
project. 

Maximum  Annual  Award  Amount:  in 
no  case  does  the  Secretary  make  an 
award  greater  than  $500,000  for  a  single 
budget  period  of  12  months  for  the  first 
24  months  of  the  award  period.  The  last 
12-month  budget  period  of  a  36-month 
award  will  be  limited  to  induction 
services  only  at  a  cost  not  to  exceed 
$75,000.  The  Secretary  rejects  any 
application  that  proposes  a  budget 
exceeding  these  maximum  amounts. 

Page  Limit:  The  application  narrative 
is  where  an  applicant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 
An  applicant  must  limit  the  narrative  to 
the  equivalent  of  no  more  than  50 
double-spaced  pages,  using  the 
following  standards: 

(1)  A  "page"  is  SVz"  x  11"  (one  side 
only)  with  one-inch  margins  (top, 
bottom  and  sides). 

(2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  three  lines 
per  vertical  inch). 

(3)  For  all  text  (including  charts, 
tables,  and  graphs),  use  a  font  that  is 
either  12-point  or  larger  or  no  smaller 
than  10  pitch  (characters  per  inch). 

The  page  limit  does  not  apply  to  the 
cover  sheet:  the  assurances  and 
certifications;  or  the  one-page  abstract, 
appendices,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  addressing  the 
selection  criteria  must  be  included  in 
the  narrative  section. 

Reviewers  will  not  read  any  pages  of 
applications  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,-77,  79,  80,  81,  82, 
85,  86,  97,  98  and  99;  and  (b)  34  CFR 
part  263. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 
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education  will  be  considered  eligible  to 
receive  the  five  (5)  additional  priority 
points.  The  consortium  agreement, 
signed  by  all  parties,  must  be  submitted 
with  the  application  in  order  to  be 
considered  a  consortium  application. 

(Authority:  20  U.S.C.  7473.) 

(2)  The  Secretary  will  award  a  total  of 
five  additional  points  to  an  application 
submitted  by  a  consortium  of  eligible 
applicants  that  includes  a  tribal  college 
or  university  and  that  designates  that 
tribal  college  or  university  as  the  fiscal 
agent  for  the  application.  The 
consortium  application  of  eligible 
entities  must  meet  the  requirements  of 
34  CFR  75.127  through  75.129  of 
EDGAR  to  be  considered  eligible  to 
receive  the  five  priority  points.  The 
consortium  agreement,  signed  by  all 
parties,  must  be  submitted  with  the 
application  in  order  to  be  considered  a 
consortium  application. 

Note:  Letters  of  support  do  not  meet  the 
consortium  requirements.  The  Secretary 
rejects  any  application  that  does  not  meet 
these  requirements. 

These  competitive  preference  points 
are  in  addition  to  the  five  competitive 
preference  points  that  may  be  given 
under  Competitive  Preference  1. 

Tribal  colleges  and  universities  are 
those  institutions  cited  in  section  532  of 
the  Equity  in  Educational  Land-Grant 
Status  Act  of  1994  (7  U.S.C.  301  note), 
any  other  institution  that  qualifies  for 
funding  under  the  Tribally  Controlled 
College  or  University  Assistance  Act  of 
1978  (25  U.S.C.  1801  et  seq.),  and  Dine 
College,  authorized  in  the  Navajo 
Community  College  Assistance  Act  of 
1978.  Public  Law  95-471,  Title  II  (25 
U.S.C.  640a  note). 

Selection  Criteria 

The  selection  criteria  are  included  in 
full  in  the  application  package  for  this 
competition.  These  selection  criteria  are 
established  in  34  CFR  263.6.  Under  the 
selection  criteria  "Quality  of  project 
services"  and  "Quality  of  the  project 
evaluation,"  the  Secretary  considers  the 
extent  to  which  the  applicant 
demonstrates  a  strong  capacity  to 
provide  reliable  data  on  these  indicators 
and  to  help  achieve  the  program  target. 

Performance  Measure:  The  Secretary 
has  established  the  following  key 
performance  measure  for  assessing  the 
effectiveness  of  the  Professional 
Development  program:  To  increase  the 
percentages  of  the  teacher  and  principal 
workforces  serving  American  Indian 
and  Alaska  Native  students  who  are 
themselves  American  Indian  and  Alaska 
Native.  The  program  target  is  to  increase 
the  percentage  of  American  Indian  and 
Alaska  Native  principals  and  teachers  in 


public  schools  with  25  percent  or  more 
American  Indian  and  Alaska  Native 
students. 

Fiscal  Information:  Stipends  may  be 
paid  only  to  full-time  students.  For  the 
payment  of  stipends  to  project 
participants  being  trained,  the  Secretary 
expects  to  set  the  stipend  maximum  at 
$1,775  per  month  for  full-time  students 
and  $275  allowance  per  month  per 
dependent  during  an  academic  term. 
The  terms  "stipend,"  "full-time 
student,"  and  "dependent  allowance" 
are  defined  in  34  CFR  263.3. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Professional  Development  program, 
CFDA  84.299B,  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Professional 
Development  program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e- APPLICATION, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
format,  nor  will  we  penalize  you  if  you 
submit  an  application  in  paper  format. 
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f  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hoxu-s  of  operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Fpderal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assuremces  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  the  ED  424  form  firom  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424.   , 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability: 

If  you  elect  to  participate  in  the  e- 
Application  pilot  for  the  Professional 
Development  program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  an  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 


e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Professional 
Development  program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398.  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  [http:// 
www.ed.gov/pubs/edpubs.htmt)  or  its  E- 
mail  address  {edpubs@inet.ed.gov).  If 
you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.299B. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  by  contacting  the  Grants  and 
Contracts  Services  Team,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3317,  Switzer 
Building,  Washington,  DC  20202-2550. 
Telephone:  (202)  205-8351.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD),  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathie  Martin,  Office  of  Indian 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3W115,  Washington,  DC  20202- 
6335.  Telephone:  (202)  260-3774. 
Internet  address:  Cathie.Martin@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 


888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  at 
the  following  site:  http://www.ed.gov/ 
offices/OESE/oie/index.html. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

Program  Authority:  20  U.S.C.  7442. 
Dated:  July  21,2003. 
Eugene  Hickok, 

Under  Secretary  of  Education . 

jFR  Doc.  03-18872  Filed  7-23-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Los  Alamos  Site  Office,  National 
Nuclear  Security  Administration; 
Notice  of  Floodplain/Wetlands 
Involvement  for  the  Security  Perimeter 
Project  at  Los  Alamos  National 
Laboratory,  Los  Alamos,  NM 

AGENCY:  National  Nuclear  Security 

Administration,  Los  Alamos  Site  Office, 

DOE. 

ACTION:  Notice  of  floodplain/wetlands 

involvement. 

summary:  The  National  Nuclear 
Security  Administration  (NNSA),  Los 
Alamos  Site  Office  of  the  Department  of 
Energy  (DOE)  plans  to  construct  a  single 
bypass  road  at  the  north  end  of 
Technical  Area  (TA)  3  at  Los  Alamos 
National  Laboratory  (LANL)  in  Los 
Alamos,  New  Mexico,  as  part  of  the 
Seciuity  Perimeter  Project.  This  project 
combines  the  installation  of  access 
control  stations  at  key  locations  around 
TA-3  and  modification  of  road 
intersections  with  the  construction  of  a 
bypass  road  to  control  unauthorized 
access  to  the  core  technical  and 
administrative  area  at  LANL.  The 
proposed  North  Bypass  Road  will 
connect  East  Jemez  Road,  Diamond 
Drive,  and  State  Road  501  by  detouring 
behind  the  Los  Alamos  Research  Park 
and  along  the  south  rim  of  Los  Alamos 
Canyon  (Figure  1).  A  bridge  would  be 
used  to  span  a  small  tributary  canyon. 
There  is  a  small  wetland  within  the 
Research  Park  that  is  primarily  fed  by 
stormwater  runoff  from  adjacent 
buildings  and  parking  lots.  The  wetland 
is  less  than  1 ,000  square  feet  in  area  and 
would  be  filled  during  construction  of 
the  bypass  road.  The  100-year 
floodplain  of  Los  Alamos  Canyon  is 
located  on  the  canyon  floor  below  the 
Research  Park  and  would  not  be  directly 
impacted  by  the  project;  however, 
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erosion  and  siltation  controls  would  be 
emplaced  at  th«  construction  site  to 
protect  the  flooilplain. 

In  accordancd  with  10  CFR  Part  1022, 
NNSA  had  prej  ared  a  floodplain/ 
wetlands  assessment  that  evaluates  the 
positive  and  ne  jative,  direct  and 
indirect,  and  lo  ig-  and  short-term 
effects  on  flood  )lains  and  wetlands  in 
and  near  the  pn  >ject  area. 
DATES:  Commer  ts  are  due  to  the  address 
below  no  later  t  lan  August  8,  2003. 
ADDRESSES:  Wri  tten  comments  should 
be  addressed  to  Elizabeth  Withers, 
Department  of  I  nergy,  National  Nuclear 
Security  Administration,  Los  Alamos 
Site  Office,  528  35th  Street,  Los  Alamos, 
NM  87544,  or  sibmit  them  to  the  Mail 
Room  at  the  abqve  address  between  the 
hours  of  8  am  a|id  4:30  p.m.,  Monday 
through  Friday.  Written  comments  may 
also  be  sent  electronically  to: 
ewithers@doeal  gov  or  by  facsimile  to 
(505)  667-9998.1 

FOR  FURTHER  INFORMATION  CONTACT! 
Lloyd  Smith,  Dapartment  of  Energy, 
National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
528  35th  Street.  Los  Alamos,  NM  87544. 
Telephone  (505J  667^235,  facsimile 
(505) 667-9998. 

For  further  information  on  general 
DOE  floodplainj  wetlands 
environmental  review  requirements, 
contact:  Carol  V  .  Borgstrom,  Director, 
Office  of  NEPA  'olicy  and  Compliance, 
EH-42,  Departn  ent  of  Energy,  1000 
Independence  /Avenue,  SW., 


Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756, 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  events  of  September  11,  2001,  the 
nature  and  extent  of  the  terrorist  threat 
has  changed  significantly  in  terms  of  the 
potential  magnitude  of  the  attack  as  well 
as  the  terrorists'  motivations,  targets, 
and  methods.  In  recognition  of  this 
increased  threat,  LANL  management 
and  security  officials  have  determined 
that  there  is  a  critical  need  to  upgrade 
the  physical  protection  around  the  core 
LANL  technical  and  administrative  area 
in  TA-3,  which  houses  vital  national 
assets,  govenunent  property,  and  key 
scientific  emd  support  staff.  LANL  is  one 
of  the  few  sites  in  the  DOE  complex 
where  the  general  public  has  access  to 
the  core  technical  area  and  where  public 
roads  pass  in  close  proximity  to  critical 
research  facilities.  Temporary  measures 
have  been  recently  implemented  to  help 
protect  particular  LANL  assets,  but  long- 
term  measures  are  required  to  provide 
an  additional  level  of  protection  to  the 
core  of  LANL.  Unauthorized 
(unscreened)  access  in  the  future  must 
be  restricted  and  controlled  to  minimize 
the  possibility  of  a  terrorist  threat  being 
introduced  into  the  core  area. 

The  selected  approach  combines  the 
installation  of  three  access  control 
stations  at  key  locations  and 
modification  of  road  intersections  with 
the  development  of  a  single  bypass  road 
at  the  north  end  of  TA-3  to  accomplish 


the  mission  need  described.  The 
proposed  North  Bypass  Road  would 
connect  East  Jemez  Road,  Diamond 
Drive  and  State  Road  501  by  detoming 
around  the  north  of  the  Los  Alamos 
Research  Park.  A  small  wetland  would 
be  directly  affected  and  indirect  impacts 
to  the  100-year  floodplain  would  be 
avoided  by  the  use  of  best  management 
practices  for  erosion  and  siltation 
control. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  NNSA 
has  prepared  a  floodplain/wetlands 
assessment  for  this  action,  which  is 
available  by  contacting  Elizabeth 
Withers  at  the  previously  identified 
addresses,  phone  and  facsimile 
numbers.  The  floodplain/wetlands 
assessment  is  available  for  review  at  the 
DOE  Reading  Room  at  the  Los  Alamos 
Outreach  Center,  1619  Central  Avenue, 
Los  Alamos,  NM  87854;  and  the  DOE 
Reading  Room  at  the  Zimmerman 
Library,  University  of  New  Mexico, 
Albuquerque,  NM  87131.  The  NNSA 
will  publish  a  floodplain  statement  of 
findings  for  this  project  in  the  Federal 
Register  no  sooner  than  August  8,  2003. 

Issued  in  Los  Alamos,  NM  on  July  7,  2003. 

E.  Dennis  Martinez, 

Acting  Manager,  Department  of  Energy, 
National  Nuclear  Security  Administration, 
Los  Alamos  Site  Office. 
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BILUNG  CODE  645(M  1-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[CA  097-NOA;  FRL-7535-3] 

Adequacy  Status  of  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District,  California  Submitted  Ozone 
Rate  of  Progress  Plan  for 
Transportation  Conformity  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  adequacy 
determination. 


summary:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  contained  in  the  submitted 
Amended  2002  and  2005  Ozone  Rate  of 
Progress  Plan  for  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
are  adequate  for  transportation 
conformity  purposes. 

As  a  result  of  our  finding,  the  various 
transportation  planning  agencies  in  the 
San  Joaquin  Valley  and  the  Federal 
Highway  Administration  must  use  the 
VOC  and  NOx  motor  vehicle  emissions 
budgets  from  the  Amended  Rate  of 
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Progress  plan  for  future  conformity 
determinations. 

DATES:  This  determination  is  effective 
August  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  is  available  at  EPA's  conformity 
Web  site:  http://www.epa.gov/oms/ 
transp/tmqconf.htm  (once  there,  click 
on  the  "Transportation  Conformity" 
link,  then  look  for  "Adequacy  Web 
Pages"). 

You  may  also  contact  David  Wampler, 
U.S.  EPA,  Region  IX,  Air  Division  AIR- 
2,  75  Hawrthorne  Street,  San  Francisco, 
CA  94105;  (415)  972-3975  or 
wampler.  david@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  our  finding  that  the 
emissions  budgets  contained  in  the 
Amended  2002  and  2005  Ozone  Rate  of 
Progress  Plan  submitted  by  the  State  of 
California  on  behalf  of  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  on  April  10,  2003,  are  adequate 
for  transportation  conformity  purposes. 
EPA  Region  IX  made  this  finding  in  a 
letter  to  the  State  of  California,  Air 
Resources  Board  on  July  10,  2003.  We 
are  also  announcing  this  finding  on  our 
conformity  Web  site:  bttp:// 
www.  epa  .gov/oms/transp/traqconf.  h  tm 
(once  there,  click  on  the 
"Transportation  Conformity"  link,  then 
look  for  "Adequacy  Web  Pages"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  One  of  these  criteria  is  that 
the  motor  vehicle  emissions  budgets, 
when  considered  together  with  all  other 
emission  sources,  is  consistent  with 
applicable  requirements  for  the 
reasonable  further  progress  plan.  We 
have  preliminarily  determined  that  the 
San  Joaquin  Valley  Amended  2002  and 
2005  Ozone  Rate  of  Progress  plan  meets 
the  necessary  emissions  reductions  and, 
therefore,  the  motor  vehicle  emissions 
budgets  can  be  found  adequate.  Please 
note  that  an  adequacy  review  is  separate 
from  EPA's  completeness  review,  and  it 
also  should  not  be  used  to  prejudge 
EPA's  ultimate  approval  of, the 


submitted  plan  itself.  Even  if  we  fmd  a 
budget  adequate,  the  submitted  plan 
could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14,  1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination  on  the 
emissions  budgets  contained  in  the 
Amended  2002  and  2005  Ozone  ROP 
Plan  for  San  Joaquin  Valley. 

Authority:  42  U.S.C.  7401-7671  q. 

Dated:  July  14,  2003. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-18854  Filed  7-23-03;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

RIN  3046-AA58 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Final  Comment  Request 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Final  notice  of  information 
collection  under  review;  ADEA  waivers. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Equal  Employment  Opportunity 
Commission  (Commission  or  EEOC) 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  an  extension  of  the 
existing  collection  requirements  under 
29  CFR  1625.22,  Waivers  of  rights  and 
claims  under  the  Age  Discrimination  in 
Employment  Act  (ADEA).  No  public 
comments  were  received  in  response  to 
the  EEOC's  May  12,  2003  60-Day  notice 
solicitating  comments  on  the  proposed 
collection. 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  August 
25,  2003. 

ADDRESSES:  The  Request  for  Clearance 
(OMB  83-1),  supporting  statement,  and 
other  documents  submitted  to  OMB  for 
review  may  be  obtained  from:  Carol  R. 
Miaskoff,  Assistant  Legal  Counsel,  1801 
L  Street,  NW.,  Washington,  DC  20507. 
Comments  on  this  final  notice  must  be 
submitted  to  Karen  Lee,  Policy  Analyst, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  or  e-mail  at 
KFLEE@OMB.EOP.GOV.  Comments 
should  also  be  submitted  to  Frances  M. 


Hart,  Executive  Officer,  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  10th  Floor, 
1801  L  Street.  NW.,  Washington,  DC 
20507.  The  Executive  Secretariat  will 
accept  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  for  the  FAX  receiver 
is  (202)  663-4114.  (This  is  not  a  toll- 
free-number.)  Only  comments  of  six  or 
fewer  pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4070  (voice)  or  (202)  663- 
4074  (TDD).  (These  are  not  toll-free- 
telephone  numbers.)  Copies  of 
comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  library,  Room  6502,  1801 
L  Street,  NW.,  Washington,  DC  20507 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  R.  Miaskoff,  Assistant  Legal 
Counsel,  Office  of  Legal  Counsel,  at 
(202)  663-4638  or  TTY  (202)  663-7026. 
This  notice  is  also  available  in  the 
following  formats:  large  print,  braille, 
audio  tape  and  electronic  file  on 
computer  disk.  Requests  for  this  notice 
in  an  alternative  format  should  be  made 
to  the  Publications  Center  at  1-800- 
669-3362. 

SUPPLEMENTARY  INFORMATION:  The  EEOC 
enforces  the  ADEA  of  1967,  as  amended, 
29  U.S.C.  621  et  seq..  which  prohibits 
discrimination  against  employees  and 
applicants  for  employment  who  are  age 
40  or  older.  Congress  amended  the 
ADEA  by  enacting  the  Older  Workers    • 
Benefit  Protection  Act  of  1990 
(OWBPA),  Pub.  L.  No.  101-433.  104 
Stat.  983  (1990),  to  clarify'  the 
prohititions  against  discrimination  on 
the  basis  of  age.  In  Title  II  of  OWBPA, 
Congress  addressed  waivers  of  rights 
and  claims  under  the  ADEA,  amending 
section  7  of  the  ADEA  by  adding  a  new 
subsection  (f),  29  U.S.C.  626  (f).  The 
provisions  of  Title  II  of  OWBPA  require 
employers  to  provide  certain 
information  to  employees  (but  not  to 
EEOC)  in  writing.  The  regulation  at  29 
CFR  1625.22  reiterates  those 
requirements. 

The  EEOC  seeks  extension  without 
change  of  the  information  collection 
requirements  contained  in  this 
recordkeeping  regulation.  On  May  12, 
2003,  the  Commission  published  a  60- 
Day  Notice  informing  the  public  of  its 
intent  to  request  an  extension  of  the 
information  collection  requirements 
from  the  Office  of  Management  and 


43726 


Federal  Register /Vol.  68,  No.  142 /Thursday,  July  24,  2003 /Notices 


Budget.  68  FF 
comments  were 
Collection 


requirements 

Workers  Benept 

(OWBPA),  29 
Form  Numlier 
Frequency 
OMB  Control 
Type  ofResjon 

Federal  goven  iment 

governments. 
Description 

Any  employei 

employees  th^t 


Ho 


:THs 


■  agreem  ents 


in  connection 
other  employi  lent 
(hereinafter, 

Responses 

Reporting 

Number  of  If  arms 

Federal  Cos 

Abstract: 
providing  adei 
waiver 

class  of  persods 
Program,  to  sails 
the  OWBPA. 

Burden  Statement: 
burden  involved 
relevant  data 
under  the  OW^PA 
those  empl 
employees  anc 
group  or  class 
connection 


25372,  May  12.2003.  No 

received. 
'itle:  Informational 
inder  Title  11  of  the  Older 
Protection  Act  of  1990 
CFR  part  1625. 

■  None. 
/  Report:  None  required. 
jVo.  3046-0042. 
dent:  Business, 
state  or  local 
aot  for  profit  institutions. 
of  the  Affected  Fublic: 
with  20  or  more 
seeks  waiver  agreements 
with  exit  incentive  or 

termination  programs 
Programs"). 


3.700. 
urs.  41,000. 
None. 
None. 

requirement  involves 
( (uate  information  in 

offered  to  a  group  or 
in  connection  with  a 
fy  the  requirements  of 


wi  h 

For  the  Comrr  ission. 
Dated:  July  17  2003. 

Can  M.  Doming  lez 

Chair. 

I FR  Doc.  03-18*5 

BILLING  CODE  6570-01 


The  paperwork 
is  the  inclusion  of  the 
waiver  agreements 

The  rule  applies  to 
s  who  have  20  or  more 
who  offer  waivers  to  a 
of  employees  in 
a  Program. 


Filed  7-23-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

i 

Notice  of  Pubic  Information 
Coliection(s)  fteing  Reviewed  by  the 
Federal  Comrnunications  Commission 


as 


July  7.  2003. 
SUMMARY:  The 
Commission, 
effort  to  reduc(  s 
invites  the  gen  sral 
Federal 
opportunity  to 
following  infofmation 
required  bv  th^ 
Act(PRA)ofl 
An  agency  ma; ' 
a  collection  of 
displays  a  cunje 
number.  No 
any  penalty  fo; 
a  collection 
Paperwork  Reduction 


Federal  Communications 
part  of  its  continuing 
paperwork  burden 

public  and  other 
js  to  take  this 
comment  on  the 

collection(s),  as 
Paperwork  Reduction 
)95,  Public  Law  104-13. 
not  conduct  or  sponsor 
information  unless  it 
ntly  valid  control 
p^son  shall  be  subject  to 
failing  to  comply  with 
of  information  subject  to  the 
Act  (PRA)  that 


does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  25,  2003. 
If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0168. 

Title:  Section  43.43,  Reports  of 
Proposed  Changes  in  Depreciation 
Rates. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  6,000 
hoius. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  60,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  43.43  of  the 
Commission's  rules  requires  that  certain 
carriers  file  specified  information  before 
making  any  change  in  the  depreciation 
rates  applicable  to  their  operating 
plants.  Carriers  are  required  to  file  four 
summary  exhibits  along  with  the 
underlying  data  used  to  generate  them, 
and  must  provide  the  depreciation 
factors,  i.e.,  life,  salvage,  curve  shape, 
and  depreciation  reserve.  This  is  the 
minimum  amount  of  data  needed  to 
maintain  oversight  of  carriers' 
depreciation  expenses  and  rates.  Mid- 


sized carriers  are  no  longer  required  to 
file  theoretical  reserve  studies. 

Federal  Communication.s  Commission. 
WUIiam  F.  Caton, 
Deputy  Secretary. 
(FR  Doc.  03-18767  Filed  7-23-03;  8:45  am] 

NLLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

DATE  AND  TIME:  Tuesday'.  July  29,  2003 

at  10  a.m. 

PUVCE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  43 7g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday,  July  31,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-11: 
Michigan  Democratic  State  Central 
Committee  by  counsel,  Andrew 
Nickelhoff. 

Routine  Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-19043  Filed  7-22-03;  3:47  pm] 

BILLING  CODE  6715-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
IHolding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 
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The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
7,2003. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1 .  James  Wang  and  Ellen  Ruth  Kao 
Wang;  Tony  Yi  Ping  Wang  and  Michelle 
Yichun  Yang;  Eliot  Hong  Wai  Wong  and 
Michelle  Wichun  Yang;  Aubrey  Hui-Ju 
Wang,  all  of  Gladwyne,  Pennsylvania, 
and  Janet  Wang  Calilung,  Irvine, 
California;  to  acquire  voting  shares  of 
Asian  Financial  Corporation, 
Philadelphia,  Pennsylvania,  and  thereby 
indirectly  acquire  shares  of  Asian  Bank, 
Philadelphia.  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Frederick  Bernard  Gariepy  and  the 
Peter  Gariepy  Estate  Trust,  Frederick 
Gariepy,  as  trustee,  both  of  St.  Ignatius, 
Montana;  to  retain  control  of  Lake 
Coiuity  Bank,  St.  Ignatius,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  18.  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  03-18782  Filed  7-23-<l3;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
IlHnois  60690-1414: 

1.  First  Fontanelle  Bancorporation, 
Fontanelle,  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Com  Belt 
Bancorporation,  Inc.,  Anita,  Iowa,  and 
thereby  indirectly  acquire  Union 
National  Bank,  Anita,  Iowa. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Corn  Belt  Insurance  Agency,  Massena, 
Iowa,  and  thereby  engage  in  insurance 
agency  activities  in  a  town  of  less  than 
5,000  persons,  pursuant  to  section 
225.28(b)(ll)(iii)(A)  of  Regulation  Y. 

2.  New  City  Bancorp,  Inc.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  New  City  Bank, 
Chicago,  Illinois  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  18,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-18781  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-99] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliancs  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National  Youth 
Tobacco  Survey — New — National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion  (NCCDPHP),  Centers 
for  Disease  Control  and  Prevention 
(CDC).  The  proposed  project  is  the  2004 
national  school-based  National  Youth 
Tobacco  Survey.  The  purpose  of  this 
request  is  to  obtain  OMB  approval  to 
continue  a  biennial  survey  among  junior 
and  senior  high  school  students 
attending  regular  public,  private,  and 
Catholic  schools  in  grades  6-12.  This 
sur\'ey  was  previously  funded  by  the 
American  Legacy  Foundation  in  1999, 
2000,  and  2002.  The  survey  covers  the 
following  tobacco-related  topics: 
Prevalence  of  use  (cigarettes,  smokeless 
tobacco,  cigars,  pipe,  bidis,  and  kreteks), 
knowledge  and  attitudes,  media  and 
advertising,  minors'  access  and 
enforcement,  school  curriculum, 
environmental  tobacco  smoke  exposure, 
and  cessation.  Tobacco  use,  a  major 
preventable  cause  of  morbidity  and 
mortality  in  the  U.S.,  is  one  of  the  28 
focus  areas  in  Healthy  People  2010. 
Within  the  Healthy  People  2010  focus 
area  of  tobacco  use,  the  National  Youth 
Tobacco  Survey  provides  data  relevant 
to  six  health  objectives.  The  survey  also 
provides  data  to  monitor  one  of  the  10 
Leading  Health  Indicators  for  Healthy 
People  2010  that  addresses  tobacco  use. 
In  addition,  the  National  Youth  Tobacco 
Survey  can  identify  racial  and  ethnic 
disparities  in  tobacco-related  topics    ' 
listed  above.  The  National  Youth 
Tobacco  Survey  is  the  most 
comprehensive  source  of  nationally 
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representative 
school  studen 
the  National 
the  only  sourc  b 
middle  school 
The  data  have 


data  regarding  high 
s  and  tobacco.  Moreover, 
\|outh  Tobacco  Survey  is 
of  such  national  data  for 
students  (grades  6-8). 
significant  implications 


for  policy  and  program  development  for 
school  health  programs  nationwide. 

To  provide  contextual  data,  in  each 
participating  school,  the  principal  or 
another  designated  administrator  will  be 
asked  to  complete  a  questioimaire  on 
the  school's  tobacco-related  policies. 


The  lead  health  teacher  identihed  by  the 
principal  will  be  asked  to  complete  a 
questionnaire  on  the  school's  tobacco- 
related  programs  and  ciuricula. 

The  only  cost  to  respondents  is  their 
time  to  complete  the  siuvey. 


Respondents 


Number  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per 
responses 
(in  hrs.) 


Total  burden 
(in  hrs.) 


Students  ... 
School  Administtator 
School  Administrator 
School  Teacher 


Arrangements 
Policy  Survey  . 
Program  Survey  .... 


24,500 
236 
236 
236 


45/60 
30/60 
20/60 
20/60 


18,375 

118 

79 

79 


Total 


18,651 


Dated:  July  17|  2003 
Nancy  E.  Cheal 

Acting  Associatt 

and  Evaluation 

and  Prevention. 

|FR  Doc.  03-18*0  Filed  7-23-03;  8:45  am) 

BILLING  CODE  4163 -18-P 


Director  for  Policy,  Planning 
Centers  for  Disease  Control 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-100] 

Proposed  Datl  Collections  Submitted 
for  Public  Corament  and 
Recommendations 
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proposed  collefct 
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or  other  forms 
technology 
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a  e 
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Seid 


with  the  requirement 
c)(2)(A)ofthe 

Act  of  1995  for 
public  comment  on 
collection  projects,  the 
Control  and 
will  publish  periodic 
posed  projects.  To 
formation  on  the 
s  or  to  obtain  a  copy  of 

plans  and 
the  CDC  Reports 
on  (404) 498-1210. 
invited  on:  (a)  Whether 
llection  of  information 
the  proper  performance 
of  the  agency,  including 
brmation  shall  have 
;  (b)  the  accuracy  of  the 
ite  of  the  burden  of  the 
ion  of  information;  (c) 
the  quality,  utility,  and 
riformation  to  be 

d)  ways  to  minimize  the 
(Collection  of  information 
,  including  through  the 
collection  techniques 
)f  information 

comments  to  Anne 


O'Cormor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  thisnotice. 

Proposed  Project:  Workplace 
Exacerbation  of  Asthma  (0920-0495) — 
EXTENSION— National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Work-related  asthma  is  the  most 
common  lung  disease  seen  in 
occupational  health  clinics  in  the 
United  States  based  on  data  from  the 
Association  of  Occupational  and 
Environmental  Clinics  for  1991-1996. 
Work-related  asthma  includes  both  new 
onset  asthma  initiated  by  workplace 
exposures  and  pre-existing  asthma 
exacerbated  by  workplace 
environments,  because  in  both  types  of 
cases  repeated  exposure  to  asthmatic 
agents  can  lead  to  chronic  pulmonary 
impairment.  Also,  the  1985  American 
Thoracic  Society  statement  "What 
Constitutes  an  Adverse  Health  Effect  of 
Air  Pollution"  identified  exacerbation  of 
asthma  as  one  of  the  serious  effects  of 
environmental  air  pollution.  While 
anecdotal  evidence  suggests  that  as 
many  as  one-half  of  work-related  asthma 
patients  treated  in  occupational 
medicine  clinics  had  pre-existing 
asthma  that  was  exacerbated  by 
workplace  conditions,  there  are  few  data 
from  studies  in  the  United  States  to 
support  this  claim. 

This  study  is  investigating  the 
frequency,  causes,  and  consequences  of 
workplace  exacerbation  of  asthma 
( WEA).  Given  the  diversity  of  workplace 
agents  and  processes  associated  with 
asthma,  a  population-based,  rather  than 
industry-based,  study  is  needed  to 
ascertain  the  full  extent  of  the  problem. 
This  will  be  achieved  by  surveying 
adults  with  asthma.  The  Specific  Aims 


of  the  study  are:  (1)  To  determine  the 
frequency  of  WEA.  (2)  To  determine  the 
work  circumstances  associated  with 
exacerbation  of  asthma.  (3)  To 
determine  the  social  and  economic  costs 
associated  with  WEA.  (4)  To  determine 
the  sensitivity  and  specificity  of  self- 
reported  WEA.  (5)  To  determine 
whether  WEA  contributes  to  progression 
of  disease.  The  design  is  a  prospective 
cohort  study  with  a  nested  validation 
study.  The  study  consists  of  three  parts: 
a  Baseline  Study  addressing  Specific 
Aims  1-3,  a  Validation  Study 
addressing  Specific  Aim  4,  and  a 
Follow-up  Study  addressing  Specific 
Aim  5. 

To  date,  the  Baseline  Study  telephone 
interviews  have  been  completed  with  a 
total  of  615  participants.  Also,  patient 
care  records  have  been  obtained  in  order 
to  ascertain  cost  of  care  for  asthma  for 
each  participant  (Specific  Aim  3). 
Currently,  a  subset  of  employed  subjects 
with  and  without  WEA  are  being 
enrolled  in  the  Validation  Study.  All 
subjects  from  the  Baseline  Study  will  be 
asked  to  participate  in  the  Follow-up 
study. 

The  data  collected  in  this  study  will 
be  used  to  further  current  understanding 
of  the  frequency  of  workplace- 
exacerbated  asthma,  the  social  and 
economic  impacts  of  this  problem,  and 
the  implication  of  self-reporting  WEA 
for  subsequent  asthma  severity.  This 
information  can  be  used  to  prioritize 
resources  for  addressing  this  problem. 
The  data  collected  in  this  study  will 
also  identify  which  jobs  and  exposures 
are  likely  to  exacerbate  existing  asthma, 
thus  providing  guidance  on  where  to 
focus  preventive  efforts.  Collected  data 
on  the  validity  of  self-reporting  WEA 
will  be  useful  to  both  clinicians  and 
researchers  who  attempt  to  treat  or 
study  individuals  with  this  problem. 

There  will  be  no  costs  to  respondents. 
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Respondents  (adults  with  asthma) 

Number  of 
respondents 

Number  of  re- 
sponses/ 
respondent 

Average  bur- 
den per 
response 
(in  hours) 

Total  burden 
(in  hours) 

Validation  SJudy 

Follow-up  Study  

200 
465 

1 

1 

7.51 
30/60 

500 
233 

Total 

665 

1733 

Dated:  July  17,  2003. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  03-18801  Filed  7-23-03;  8:45  am] 

BIUJNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0319] 

Draft  Guidance  for  Industry  and  FDA 
Staff;  Premarket  Assessment  of 
Pediatric  Medical  Devices;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Premarket  Assessment  of 
Pediatric  Medical  Devices."  This  draft 
guidance  presents  FDA's  current 
thinking  on  the  type  of  safety  and 
effectiveness  information  needed  to 
support  marketing  of  pediatric  devices 
and  on  measures  to  be  used  to  help 
protect  this  vulnerable  patient 
population  during  the  course  of  clinical 
trials  involving  such  products.  This 
draft  guidance  is  neither  final  nor  is  it 
in  effect  at  this  time. 
DATES:  Submit  written  or  electronic 
comments  on  this  guidance  by  October 
22,  2003. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled 
"Premarket  Assessment  of  Pediatric 
Medical  Devices"  to  the  Division  of 
Small  Manufacturers,  International,  and 
Consumer  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 


Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  device  issues  contact:  Joy 
Samuels-Reid,  Center  for  Devices 
and  Radiological  Health  (HFZ-480), 
Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville, 
MD  20850,  301-594-1287  ext.  177. 
For  biologies  issues  contact:  Edward 
Tabor,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
300),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-3518. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26,  2002,  the  Medical 
Device  User  Fee  and  Modernization  Act 
of  2002  (MDUFMA),  Public  Law  107- 
250,  was  signed  into  law.  Among  other 
things,  MDUFMA  amends  the  Federal, 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
by  adding  several  new  provisions 
concerning  devices  intended  for 
pediatric  use.  MDUFMA  requires  FDA, 
within  270  days  of  enactment,  to  issue 
guidance  on  the  safety  and  effectiveness 
information  needed  to  support 
marketing  of  pediatric  devices  and  on 
measures  to  be  used  to  help  protect  this 
vulnerable  patient  population  during 
the  course  of  clinical  trials  involving 
such  products.  This  guidance,  as  well  as 
a  collateral  guidance  oh  procedures  for 
ensuring  appropriate  pediatric  expertise 
on  FDA  Advisory  Panels,  "Pediatric 
Expertise  for  Advisory  Panels"  [http:// 
www.fda.gov/cdrh/ode/guidance/ 
1208. htmf),  will  help  the  agency  achieve 
the  intent  of  the  pediatric  provisions  of 
MDUFMA. 

II.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance  represents  the 
agency's  current  thinking  on  "Premarket 
Assessment  of  Pediatric  Medical 


Devices."  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

m.  Electronic  Access 

To  receive  "Premarket  Assessment  of 
Pediatric  Medical  Devices"  by  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (1220)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so  by 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to  , 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and     ., 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
viTww.fda  .go  v/cdrh  /guidan  ce.h  tml. 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520)  .  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
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notification  su  >missions  (21  CFR  part 
807,  subpart  E,  OMB  control  number 
091CM)120)  an  i  premarket  approval 
applications  (21  CFR  part  814.  OMB 
control  numbei'  0910-0231).  The 
labeling  provis  ions  addressed  in  the 
guidance  have  been  approved  by  OMB 
under  the  PRA 
0485. 

V.  Comments 


under  OMB  No.  0910- 


Interested  pe  rsons  may  submit  to  the 
Division  of  Doqkets  Management  (see 
ADDRESSES),  written  or  electronic 
comments  rega  rding  this  document. 
Submit  a  singlg  copy  of  electronic 
comments  to  hitp:/ /www.fda.gov/ 
dockets/ecomiments.  Submit  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  copy. 
Comments  are  {o  be  identified  with  the 
found  in  brackets  in  the 
document.  Comments 
received  may  b ;  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 


docket  number 
Reading  of  this 


Dated:  July  18,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-18909  Filed  7-21-03;  4:25  pm] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA)       « 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Faculty  Loan 
Repayment  Program  (FLRP) 
Application  (OMB  No.  0915-0150)— 
Extension 

Under  the  Health  Resources  and 
Services  Administration  Faculty  Loan 
Repayment  Program,  disadvantaged 
graduates  fi'om  certain  health 
professions  may  enter  into  a  contract 
under  which  ffilSA  will  make  payments 
on  eligible  educational  loans  in 
exchange  for  a  minimum  of  two  years  of 
service  as  a  full-time  or  part-time  faculty 
member  of  an  accredited  health 
professions  school.  Applicants  must 
complete  an  application  and  provide 
current  loan  balances  on  all  eligible 
educational  loans. 

The  estimated  burden  hours  for  the 
form  is  as  follows: 


Form 


Numt)er  of 
respondents 


Responses 

per 
respondent 


Total 
responses 


Hours  per 
responses 


Total  burden 
hours 


Applicants 


94 


1 


94 


94 


Written  comiaents  and 
recommendatio  ns  concerning  the 
proposed  infon  nation  collection  should 
be  sent  within  ;  lO  days  of  this  notice  to: 
Allison  Eydt,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  Ne  m  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  Fax  Number  202-395-6974. 

Dated:  July  18,  2003. 
lane  M.  Harrison 

Director,  Division 
Coordination. 
[FRDoc.  03-1876  4 

BILUNG  CODE  4165-  S-P 


of  Policy  Review  and 
Filed  7-23-03;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Announcement  of  Grant  Awards 


AGENCY:  Health 
Administration 


Resources  and  Services 
(HRSA),  HHS. 

ACTION:  Annoui  cement  of  grant  awards. 


Offi 


summary:  The 
Policy  (ORHP). 
following  grant! 
Rural  Health  (SpRH) 
Section  338J  of 


ce  of  Rural  Hsalth 
-IRSA  is  awarding  the 
to  the  State  Offices  of 
as  authorized  by 
he  Public  Health 


Service  Act  42  U.S.C.  254r.  The  purpose 
of  this  notice  is  to  announce  the  grant 
awards.  The  grant  year  began  on  July  1 , 
2003. 

State  Office  of  Rural  Health  Awards 
(CFDAit  93.913).  These  grants  allow 
each  State  to  designate  a  focal  point  of 
contact  for  rural  health.  They  also  play 
a  vital  role  in  helping  coordinate  rural 
health  activities  statewide  such  as 
collecting  and  disseminating  health- 
related  information  within  the  State, 
improving  the  recruitment  and  retention 
of  health  professionals  into  rvural  areas, 
providing  technical  assistance  to  attract 
more  Federal,  State,  and  foundation 
funding,  and  coordinating  rural  health 
interests  and  activities  across  each  State. 

The  following  grantees  have  received 
awards  for  the  first  year  of  a  5-year 
project  period. 

•  Alabama  Department  of  Public 
Health;  $150,000; 

•  Alaska  Department  of  Health  and 
Social  Services;  $150,000; 

•  Arizona  Prevention  Center,  Office 
of  Rural  Health;  $150,000; 

•  Arkansas  Department  of  Health; 
$150,000; 

•  California  Department  of  Health 
Services;  $150,000; 

•  Colorado  Rural  Health  Center; 
$150,000; 


•  Connecticut  Community  College 
Northwestern;  $150,000; 

•  Delaware  Department  of  Health  and 
Social  Services;  $108,000; 

•  Florida  Department  of  Health; 
$150,000; 

•  Georgia  Department  of  Community 
Health,  $150,000; 

•  Hawaii  State  Department  of  Health; 
$150,000; 

•  Idaho  Department  of  Health  and 
Welfare;  $147,418; 

•  Illinois  Department  of  Public 
Health;  $150,000; 

•  Indiana  State  Department  of  Health; 
$150,000; 

•  Iowa  Department  of  Public  Health; 
$150,000; 

•  Kansas  Department  of  Health  and 
Environment;  $150,000; 

•  Kentucky  Research  Foimdation, 
University  of  Kentucky;  $150,000; 

•  Louisiana  Department  of  Health  and 
Hospitals;  $150,000; 

•  Maine  Department  of  Human 
Services;  $136,968; 

•  Maryland  Office  of  Primary  Care 
and  Rural  Health;  $150,000; 

•  Massachusetts  Department  of  Public 
Health;  $150,000; 

•  Michigan  Department  of 
Community  Health;  $58,916; 

•  Minnesota  Department  of  Health; 
$150,000; 
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•  Mississippi  State  Department  of 
Health;  $150,000; 

•  Missouri  Department  of  Health  and 
Senior  Services;  $150,000; 

•  Montana  State  University-Bozeman; 
$150,000; 

•  Nebraska  Health  and  Humem 
Services  System;  $150,000; 

•  Nevada  Office  of  Sponsored 
Projects  Administration;  $150,000; 

•  New  Hampshire  Department  of 
Health  and  Himian  Services;  $150,000; 

•  New  Jersey  Department  of  Health 
and  Senior  Services;  $150,000; 

•  New  Mexico  Department  of  Health, 
Public  Health  Division;  $150,000; 

•  New  York  Department  of  Health, 
Research  Inc.;  $150,000; 

•  North  Carolina  Department  of 
Health  and  Human  Services;  $150,000; 

•  North  Dakota  Medicine  and  Health 
Sciences;  $150,000; 

•  Ohio,  State  of  Department  of 
Health;  $140,831; 

•  Oklahoma  Center  for  Health 
Sciences;  $200,000; 

•  Oregon  Health  and  Science 
University;  $150,000; 

•  Pennsylvania  State  University; 
$150,000; 

•  Rhode  Island  Department  of  Health, 
Office  of  Rural  Health;  $85,000; 

•  South  Carolina  State  Office  of  Rural 
Health;  $150,000; 

•  South  Dakota  Department  of  Health; 
$150,000; 

•  Tennessee  State  Department  of 
Health;  $150,000; 

•  Texas,  Office  of  Rural  Community 
Affairs;  $150,000; 

•  Utcih  Department  of  Health; 
$150,000; 

•  Vermont  State  Department  of 
Health;  $150,000; 

•  Virginia  Department  of  Health; 
$150,000; 

•  Washington  State  Office  of  Rural 
Health;  $150,000; 

•  West  Virginia  Department  of  Jiealth 
and  Hvmian  Resources;  $150,000; 

•  Wisconsin,  Office  of  Rural  Health- 
Board  of  Regents,  University  Wisconsin 
System;  $150,000; 

•  Wyoming  Department  of  Health; 
$62,028; 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeruiifer  Riggle,  Director,  State  Office  of 
Rural  Health,  Office  of  Rural  Health 
Policy,  HRSA,  5600  Fishers  Lane,  Room 
9A-55,  Rockville,  MD  20857,  (301)- 
443-0835. 

Dated:  July  17.  2003. 
Elizabeth  M.  Duke, 
Administrator. 
[FR  Doc.  03-18763  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Health,  Lung,  and  Blood 
institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contact  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitufe  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Advisory  Council. 

Date:  September  4,  2003. 

Open:  8  a.m.  to  2  p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  10,  Bethesda,  MD  20892. 

Closed:  2  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Deborah  P  Beebe,  PhD, 
Director,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  Two  Rockledge 
Center,  Room  7100,  6701  Rockledge  Drive, 
Bethesda,  MD  20892,  (301)  435-0260. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page:  http:// 
\^^•w. nhlbi.nih.gov/meetings/index. htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  )uly  16,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18878  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel  ELSI  Hap-Map  Sample  Collection 
Review. 

Dote;  July  31,2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Rudy  O.  Pozzatti.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  301-402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health.  HHS] 

Dated:  July  17,2003. 
La  Verne  Y.  Springfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-18886  Filed  7-23-03;  8:45  am] 
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department!  of  health  and 
human  services 

National  Institwtes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 


section  10(d)  of  the 
Advise  ry  Committee  Act,  as 

i.e.  Appendix  2),  notice 
of  the  following 

be  closed  to  the 
with  the 
orth  in  sections 
J52b(c)(6),  Title  5  U.S.C, 
grant  applications  and 
could  disclose 

secrets  or  commercial 
patentable  material, 
ii  formation  concerning 
iated  with  the  grant 
disclosure  of  which 
e  a  clearly  unwarranted 
privacy. 


Pursuant  to 
Federal 
amended  (5  U 
is  hereby  given 
meeting 

The  meeting  twill 
public  in  accorpance 
provisions  set 
552b(c)(4)  and 
as  amended 
the  discussions 
confidential 
property  such 
and  personal 
individuals 
applications, 
would  constitu 
invasion  of  per  lonal 


Tlie 


trade : 

cS 


;  assjci 


tie 


Same  of  Comn 
Allergy  and  Infec  t 
Emphasis  Panel, 
Discovery  Group 
Biodefense  and 
Research. 
Date:  August 
Time:  8:30  a.m 
Agenda:  To 
applications. 

Place:  Holiday 
Room,  5520 
Chase.  MD  2081 S 
Contact  Person  ■ 
PhD..  Scientific 
Scientific  Review 
of  Allergv  and 
DHHS,  6700-B 
Room  2212, 
436-7465.  g/n  J •; 
(Catalogue  of 
Program  Nos.  93 
and  Transpl 
Microbiology  anc 
Research.  Nation 


Fevi 


Beth  !sd 


ittee:  National  Institute  of 
ious  Diseases  Special 
National  Cooperative  Drug 
for  Tuberculosis  and 
E  merging  Infectious  Diseases 

li-14,  2003. 
to  5  p.m. 
revfiew  and  evaluate  grant 

Inn  Chevy  Chase.  Terrace 
Wisconsin  Avenue,  Chevy 


Gerald  L.  McLaughlin. 

iew  Administrator, 
Program,  National  Institute 
Infectious  Diseases.  DEA/NIH/ 
R|)ckledge  Drive,  MSC  7616, 

a.  MD  20892-7616,  301- 
.5o@nj7j.gov. 

Fed;ral  Domestic  Assistance 
155.  Allergy,  Immunology, 
antat  on  Research;  93.856, 
Infectious  Diseases 
1  Institutes  of  Health,  HHS). 


Dated;  July  18,  b003. 

LaVeme  Y.  Strin;  ;field, 

Director,  Office  o}  Federal  Advisory 
Committee  Policy 

[FR  Doc.  03-1887  5  Filed  7-23-03;  8;45  am] 
BILUNG  CODE  41 40-  n-M 


DEPARTMENT  lOF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Disease;  Notice  of  Closed 
Meeting 


Pursuant  to 
Federal  Adviso  y 
amended  (5  U.J 


section  10(d)  of  the 
Committee  Act,  as 
.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Comprehensive  International 
Program  of  Research  on  AIDS  (CIPRA)— Peru. 

Date:  August  11,  2003. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Eleazar  Cohen,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergy 
and  Infectious  Diseases,  DEA/NIH/DHHS, 
6700B  Rockledge  Drive,  MSC  7616,  Room 
3112,  Bethesda,  MD  20892-7616,  (301)  435- 
3564,  ecl7w@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  83.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated;  July  18.  2003. 
LaVeme  Y.  Stringiield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-18876  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  August  8,  2003. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Roberta  Binder,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH,  6700B  Rockledge 
Drive,  Rm  2155,  Bethesda,  MD  20892-7616. 
301-496-2550.  rbl69n@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated;  July  18,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18877  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  gremt 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Research  on  the 
Scope  and  Causes  of  Stillbirth  in  the  United 
States. 

Date:  August  11-12,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Gopal  M.  Bhatnagar,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Child  Health  and  Human 
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Development,  National  Instiutes  of  Health, 
6100  Bldg  Rm  5B01.  Rockville,  MD  20852, 
(301)  435-6889,  bhafnagg@maj7.nj7i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  July  16,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18879  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Novel  Approaches 
to  Male  Fertility  Regulations. 

Date:  August  13-14,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Silver  Spring,  8727  Colesville 
Road,  Silver  Spring,  MD  20910. 

Contact  Person:  Jon.  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NTH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 


Dated:  July  16,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18880  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Bright  Light  Treatment  for  Depression. 

Dafe.July  23,20p3. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Sara  K.  Goldsmith,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9608, 
Bethesda,  MD  20892-9608. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  July  16,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-18881  Filed  7-23-03;  8:45  am] 
SLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
July  31,  2003,  1  p.m.  to  July  31,  2003, 
2:30  p.m.  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD,  20852  which 
was  published  in  the  Federal  Register 
on  June  6,  2003,  68  FR  33958. 

The  meeting  will  be  held  on  August 
8,  2003  and  is  going  to  be  held  at  the 
same  time  and  at  the  same  place.  The 
meeting  is  closed  to  the  public. 

Dated:  July  16,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18882  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(A),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confldential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  InsUtule  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Loan  Repayment 
Program. 

Dofe.  August  12,  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Lakshroanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  754, 
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6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892- 
6600,  (301)  594|-7799,  Is38z@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  98  847,  Diabetes, 
Endocrinology  >nd  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.84i9,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHSl 

Dated:  July  17.  2003. 

LaVerne  Y.  Strfagfield. 

Director,  Office  \pf  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-18M3  Filed  7-23-03;  8:45  am) 

BILLING  CODE  414I-OI-M 


ENTi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholiahi;  Notice  of  Closed 
Meetings 


Pursuant  to 
Federal 
amended  (5  U 
is  hereby  give 
meetings. 

The  meetini 
public  in  ac 
provisions  set 
552b(c)(4)  and 
as  amended 
the  discussion^ 
confidential 
property  such 
and  personal 
individuals 
applications, 
would 
invasion  of 


section  10(d)  of  the 
Advis  )ry  Committee  Act,  as 

S.C.  Appendix  2),  notice 
of  the  following 


will  be  closed  to  the 
CO  dance  with  the 
forth  in  sections 
552b(c)(6),  Title  5  U.S.C, 
Tpe  grant  applications  and 

could  disclose 
tr  ide  secrets  or  commercial 

is  patentable  material, 

i  iformation  concerning 

associated  with  the  grant 

disclosure  of  which 

a  clearly  unwarranted 

personal  privacy. 


t  le  I 
constiti  te 


ian 


1 1 


2(  892, 


Name  ofComin 
Alcohol  Abuse 
Emphasis  Panel, 

Date:  July  25 

Time:  1p.m. 

Agenda:  To  re 
applications. 

Place:  Nation 
Building,  6000 
Bethesda.  MD 
Call). 

Contact  Persoi 
Scientific  Revie\  i 
Institutes  of  Hea 
Alcohol  Abuse 
Project  Review 
Suite  409,  Betheida 
435-5337. 

This  notice  is 
days  prior  to  the 
limitations  im 
funding  cycle. 

Name  of  G 
Alcohol  Abuse 
Emphasis  Panel 
Research. 

Date.July  28, 1003. 


littee:  National  Institute  on 
d  Alcoholism  Special 

Review  of  ROl  Application. 

•003. 
3  p.m. 

iew  and  evaluate  grant 


!  ai 


Institutes  of  Health,  Wilco 
Executive  Boulevard, 

(Telephone  Conference 


Jeffrey  I.  Toward,  PhD, 
Administrator,  National 
th.  National  Institute  on 
Alcoholism.  Extramural 
%anch,  6000  Executive  Blvd. 
,  MD  20892-7003,  (301) 


aid . 


leing  published  less  than  15 
meeting  due  to  the  timing 
'  by  the  review  and 


poied 


'omi^ittee:  National  Institute  on 
d  Alcoholism  Special 
Small  Business  Innovation 


Time:  9:30  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard,  Room 
409,  Bethesda.  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Jeffrey  I.  Toward,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Extramural 
Project  Review  Branch,  6000  Executive  Blvd., 
Suite  409,  Bethesda,  MD  20892-7003,  (301) 
435-5337. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Review  of  Collaborative 
Initiative  on  FASD  U24  &  UOl  Applications. 

Dafe.  August  14,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
'  applications.  • 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Karen  P.  Peterson,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  of 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  6000  Executive  Blvd., 
Suite  409.  Bethesda,  MD  20892-7003,  (301) 
451-3883.  kpl77z@nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dafe:  August  21.2003. 

Time:  2  p.m.  to  4  p.m. 

Place:  National  Institutes  of  Health,  Wilco 
Building.  6000  Executive  Boulevard, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Eugene  G.  Hayunga,  PhD, 
Chief,  Extramural  Project  Review  Branch, 
OSA,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  National  Institutes  of 
Health,  Wilco  Building,  Suite  409,  6000 
Executive  Boulevard,  MSC  7003,  Bethesda, 
MD  20892-7003,  301^43-2860, 
ehayunga@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  July  17,2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-18884  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  conberning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  SBIR 
Phase  I,  Topic  306. 

Date.July  28,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Mark  Czarnolewski,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6153,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-402-8152, 
mczarnol@mail.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
SBIR— Topic  #302. 

Date;  August  7,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608.  301-443-7216. 
hhaigler@mail.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  SBIR 
Phase  I,  Topics  301  and  305. 
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Date:  August  15.  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda.  MD  20814. 

Contact  Person:  Benjamin  Xu.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.TMIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6143,  MSC 
9608,  Bethesda,  MD  20892-9608,  301^43- 
1178,  benxu1@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:July  17,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  0.3-18885  Filed  7-23-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolte;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Fogarty  Pediatric 
Applications. 

Date:  August  5-6,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz-Carlton,  150  22nd  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Phillip  F.  Wiethorn,  MS, 
Scientific  Review  Administrator,  DHHS/NIH/ 
NINDS/DER/SRB,  6001  Executive  Boulevard; 
MSC  9529,  Neuroscience  Center,  Room  3203, 
Bethesda,  MD  20892-9529,  (301)  496-5388, 
wiethorp@ninds.nih.gov. 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Fogarty  Adult  Applications. 

Do/e:  August  12-13,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace;The  Ritz-Cariton,  150  22nd  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Alan  L.  Willard,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd.. 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  (301)496-5390, 
willarda@ninds.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  July  17,2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-18887  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Huntington's  Disease. 

Dafe.July  28-29,  2003. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC,  2401 
M  Street  NW.,  Washington,  DC  20037. 

Contact  Person:  W.  Ernest  Lyons,  Ph.D., 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301^96-4056. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  Stroke  Spet;ial 
Emphasis  Panel  Post-Stroke  Intervention 
Trial. 

Date:  August  7,  2003. 

Time:  10  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Katherine  Woodbury, 
Ph.D.,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS.  Neuroscience  Center.  6001  Executive 
Blvd.,  Suite  3208.  MSC  9529,  Bethesda,  MD 
20892-9529,  (301)  496-5980, 
kw47o@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  July  17,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Dor,  03^18888  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(b),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  ol  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Contract  Proposal 
NIH  ES-03-03^. 

Date:  September  4,  2003. 

Time:  9:30  a.m.  to  1  p.m. 

Agenda:To  review  and  evaluate  contract 
proposals. 


43736 


NIEHS/National  Institutes  of  Health, 
East  Campus.  79  T.W. 
,  EC  3162,  Research  Triangle 
(Telephone  Conference 


RoseAnne  M.  McGee, 

Review  Administrator, 
Branch,  Office  of  Program 
of  Extramural  Research 
Inst,  of  Environmental 
P.O.  Box  12233,  MD  EC-30, 
e  Park,  NC  27709,  919/541- 


Place: 
Building  4401 
Alexander  Driv  9 
Park,  NC  27709, 
Call). 

Contact  Person 
Associate  Scier  tific 
Scientific  Revit  w 
Operations,  Di\iision 
and  Training, 
Health  Science! 
Research  Trianj  1 
0752 


Nat 
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Education:  93 
Development  in 
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Applied  Toxico 
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115,  Biometry  and  Risk 
Hefclth  Risks  from 
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Worker  Health  and  Safety 
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Resources  and  Manpower 
the  Environmental  Health 
,  Biological  Response  to 
iealth  Hazards;  93.114, 
ogical  Research  and  Testing, 
es  of  Health,  HHS) 
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Dated:  July  IE 
LaVerae  Y.  Stri 

Director.  Office 

Committee  Folic  y. 

[FR  Doc.  03-18f  89  Filed  7-23-03:  8:45  am) 

BILLING  CODE  414C  -01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institijtes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 


-wh  o 


Pursuant  to 
Federal  Adv 
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including 
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Name  of  Committee:  Board  of  Scientific 
Counselors,  NIEHS, 

Date:  August  24-26,  2003. 
Closed:  August  24,  2003,  8  p.m.  to  9:30 
p.m. 

Agenda:  To  review  and  evaluate 
progTcimmatic  and  personnel  issues. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park, 
NC  27713, 

Open:  August  25,  2003,  8:30  a.m.  to  5  p.m. 
Agenda:  An  overview  of  the  organization 
and  conduct  of  research  in  the  Laboratory  of 
Pulmonary  Pathobiology. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Rodbell  Auditorium, 
111  T.  W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709. 

Closed:  August  26,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Rodbell  Auditorium. 
Ill  T.  W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709. 

Contact  Person:  Steven  K  Akiyama,  PhD, 
Division  of  Intramural  Research,  Nat. 
Institute  of  Environmental  Health  Sciences. 
National  Institutes  of  Health.  P.O.  Box  12233. 
MSC  A2-09,  Research  Triangle  Park,  NC 
27709,  919/541-3467, 
akiyama@niehs.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education:  93.894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113.  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health,  HHS) 

Dated:  July  18,  2003. 

LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-18890  Filed  7-23-03;  8:45  am) 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Immunology  Program 
Project  Application  Review. 

Date:  September  12.  2003. 

7"/me:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Drive,  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Alec  Ritchie,  PhD, 
Scientific  Review  Administrator,  NIAID, 
DEA,  Scientific  Review  Program,  Room  2217. 
6700  B  Rockledge  Drive.  MSC-7616, 
Bethesda,  MD  20892-7616,  301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  July  18.  2003. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18891  Filed  7-23-03;  8:45  am] 

BILUNC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  July  14, 
2003,  12  p.m.  to  July  14,  2003  2  p.m. 
National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD,  20892, 
which  was  published  in  the  Federal 
Register  on  July  15,  2003,  68  FR  41832- 
41833. 

The  meeting  will  be  held  on  July  24, 
2003.  The  time  and  location  remain  the 
same.  The  meeting  is  closed  to  the 
public. 

Dated:  July  18,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18874  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings  • 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Addictive 
Neural  Mechanisms. 

Dafe;  July  22,  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Heahh.  6701  Rockledge  Drive.  Room  5176. 
MSC  7844.  Bethesda.  MD  20892.  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel ' 
Rehabilitative  Medicine. 

Date:  July  23.  2003. 

Time:  1:20  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  emd 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Oral  Biology. 

Da/e:  July  24,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104. 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  CenXer  for  Scientific 
Review  Special  Emphasis  Panel  Olfaction. 

Dafe;  July  25.2003. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  of 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda.  MD  20892,  301^35- 
1255. 

This  notice  if  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Dermatology/Rheumatology. 

Date.July  29.  2003. 

Time:  2  p.m.  to  4  p.m. 
'  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4104, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1787. 

This  notice  if  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Use  of 
Administrative  Date  to  Evaluate  an 
Intervention. 

Date:  August  1,  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  fnstitutes  of  Health,  6701 
Rockledge  Drive,  3168,  Bethesda,  MD  20892, 
(Telephone  Conference  Call).  ■ 

Contact  Person:  Ellen  K.  Schwartz.  EdD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  31168. 
MSC  7770,  Bethesda,  MD  20892,  301-435- 
0681,  sc/iivarte@csr.ni7i.gov'. 

This  notice  if  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  PTHA 
91S:  Blood  Brain  Barrier  Pharmaceutics. 


Dafe;  August  4.  2003. 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Larry  Pinkus.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132. 
MSC  7802.  Bethesda.  MD  20892.  (301)  435- 
1214. 

This  notice  if  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Behavioral 
Genetics  and  Epidemiology  Member  Conflict. 

Date:  August  4,  2003. 

Tim^:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person  .Charles  N.  Rafferty,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4114. 
MSC  7816.  Bethesda.  MD  20892.  301-435- 
3562.  raffertc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Bioengineering  Research  Partnership. 

Date:  August  6.  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Sharon  K.  Gubanich.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1767. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Special 
Review  in  Mammalian  Genetics. 

Date:  August  6,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day.  PhD, 
Scientific  Review  Administrator,  Cqpter  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2212. 
MSC  7890,  Bethesda,  MD  20892,  301^35- 
1037,  dayc@csr.nih.gov. 

Name  of  Committee:  Center  for  S<:ientific 
Review  Special  Emphasis  Panel  ZRGl  BIO 
(05)  Polysaccharides  Regulating  Cell 
Function. 

Date:  August  6,  2003. 

Time:  1  p.m.  to  2  p.m. 
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Agenda:  To  rfeview  and  evaluate  grant 
applications. 

Place:  Nationtal 
Rockledge  Dri 
(Telephone  Coi  ferenci 

Contact  Persi  in 
Scientific  Review 
Biochemistry  S 
Sciences,  IRG, 
5152.  MSC  784 
435-3565,  sveclkim@csr. 


1:30 


j\e  V 


J  p.m. 

and  evaluate  grant 


1  Institutes  of  Health.  6701 
,  Bethesda.  MD  20892, 
Corjference  Call). 

;  George  \V.  Chacko.  PhD. 
Administrator,  Center  for 
V.  National  Institutes  of 
Ro  -.kledge  Drive,  Room  4186, 
sda.  MD  20892,  301-435- 
icsr.nih.gov. 

ifCom^nlttee:  Center  for  Scientific 
mphasis  Panel  Biophysics 
s  Panel. 
2003. 
10  a.m. 
rtf/iew  andevaluate  grant 


t ) 


Name  of 
Review  Special 
H(10). 

Date:  August  5,  2003 

Time:  1  p.m.  o  3 

Agenda:  To  ri 
applications. 

Place:  Nation 
Rockledge  Driv 
(Telephone 

Contact  Perscin 
Scientific  Revi 
Scientific  Revis 
Health.  6701 
MSC  7806,  Betli; 
1220.  chackoge 

Name  q 
Review  Special 
Special  Emphas 

Date:  August  I 

Time:  8  a.m 

Agenda:  To 
applications. 

P/oce:  Nation 
Rockledge  Drive 
(Telephone  Con 

Contact  Perso  i 
Scientific  Revi 
Scientific  Revi 
Health,  6701 
MSC  7806,  Beth 
1723,  nelson ja'B. 

Name  of  Com^  i 
Review  Special 
ROl  Advanced 

Date:  August 

Time:  8  a.m.  t( 

Agenda:  To  re 
applications. 

Place:  VVyndai  i 
Hampshire  Aver|u 
20037. 

Contact  Persoi 
Scientific  Reviev 
Scientific  Reviev 
Health,  6701  Roc  kl 
MSC  7814,  Bethjsd 
6809,  IV 


Institutes  of  Health,  6701 
Bethesda,  MD  20892. 

eCall). 
Michael  M.  Sveda,  PhD. 
Administrator, 
udy  Section,  Biochemical 
(  701  Rockledge  Drive,  Room 
Bethesda,  MD  20892,  301- 
ni7i.gov. 

Con  mittee:  Center  for  Scientific 
Emphasis  Panel  ZRGl  SSS- 


vagnerp&i  sr. 


ne — F 


nasi ; 


Name  of  Comn 
Review  Speoial 
Fatigue  Syndro 
Special  Emph; 

Date:  August  : 

Time:  10  a.m. 

Agenda:  To  re 
applications. 

Place:  River 
Washington,  DC 

Contact  Persoi 
PhD,  Dental  Offi 
Scientific  Reviev 
Health,  6701 
MSC  7816,  Bethid 
1781.  th88q@nib  gov. 
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i  1  Institutes  of  Health,  6701 
Bethesda,  MD  20892, 
erence  Call), 
fanet  Nelson,  PhD, 
Administrator,  Center  for 
National  Institutes  of 
Rotkledge  Drive,  Room  4168, 
sda.  MD  20892,  (301)  435- 
:sr.nih.gov. 

ittee:  Center  for  Scientific 
mphasis  Panel  SSS-M  (55) 
^omaterials  RFA. 
1-12,2003. 
5  p.m. 
ievv  and  evaluate  grant 

City  Center,  1143  New 
le.  NW.,  Washington.  DC 


Paul  D.  Wagner,  PhD. 
Administrator.  Center  for 
National  Institutes  of 
edge  Drive,  Room  4108, 
a.  MD20892,  (301)435- 
n/7^.gov. 

ittee:  Center  for  Scientific 
mphasis  Panel  Chronic 

ibromyalgia  Syndrome 
Panel. 
tl.  2003. 
3  3  p.m. 
iew  and  evaluate  grant 


•In  1.924  25th  Street, 
!0037. 

Terrell  Hoffeld,  DDS, 
USPHS,  Center  for 
National  Institutes  of 
Rockledge  Drive,  Room  4116, 
a,  MD  20892.  (301)  435- 


(  er. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Tooth 
Development  and  Biomineralization. 

Dofe;  August  11,  2003. 

rime;  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Raview,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1787. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Neuroscience — SBIR/STTR. 

Dafe;  August  12,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Bernard  F.  Driscoll,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Health 
Services  Research. 

Dafe:  August  12,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Ann  Guadagno,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  1104, 
MSC  7770,  Bethesda.  MD  20892.  (301)  451- 
8011. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Viral  & 
Bacterial  Synergy  in  Pathogenesis. 

Date:  August  14.  2003. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Joanna  M.  Pyper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3198. 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1151.  pyper@csr.nih  gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Oral  Biology 
and  Medicine  SBIR/STTR  Special  EmphasLs 
Panel. 

Date:  August  15,  2003. 

Time:  10  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  N.W., 
Washington.  DC  20037. 

Contact  Person:  ].  Terrell  Hoffeld.  DDS, 
PhD,  Dental  Officer.  USPHS,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816.  Bethesda,  MD  20892,  (301)  435- 
1781,  th88q@nib.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333. 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  July  18,  2003. 

LaVerne  Y,  Stringfield, 

Director,  Office  of  Federal  Advisory   ■ 
Committee  Policy. 

[FR  Doc.  03-18892  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-46] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Emergency  Comment  Request;  Ending 
Chronic  Homelessness  Through 
Employment  and  Housing  Application 

agency:  Office  of  Special  Needs 

Assistance  Programs.  HUD. 

ACTION:  Notice  of  proposed  information 

collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

This  information  collection  supports 
the  Collaborative  Initiative  to  Help  End 
Chronic  Homelessness.  Information  is 
.  needed  to  assist  in  the  selection  of 
proposals  submitted  to  HUD  for  the 
awarded  funds. 

DATES:  Comments  Due  Date:  August  7, 
2003.  1 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name/or  OMB 
approval  number)  and  should  be  sent  to: 
Lauren  Wittenberg,  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503;  e-mail: 

Lauren_Wittenberg@omb.eop.gov,  fax: 
202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer.  AYO.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW.,  Washington,  DC  20410;  e- 
mail:  Wayne_Eddins@HUD.gov, 
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telephone:  (202)  708-2374,  This  is  not 
a  toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
,  obtained  from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing  of  a 
new  information  collection  for  selecting 
applicants  for  the  joint  HUD/DOL 
Notice  of  Funding  Availability  for 
Ending  Chronic  Homelessness  through 
Employment  and  Housing  initiative. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
buirden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Ending  Chronic 
Homelessness  through  Employment  and 
Housing  Initiative. 

Description  of  Information  Collection: 
Prospective  grant  recipients  may  apply 
for  the  Collaborative  Initiative  to  Help 
End  Chronic  Homelessness  program, 
which  was  a  joint  initiative  with  HHS 
and  VA  earlier  this  year  (January  2003) 
Notice  of  Funding  Availability  (NOFA). 
With  this  partnership  with  DOL,  HUD's 
permanent  housing  grants  will 
supplement  each  cooperative  agreement 
effort  with  an  additional  award,  to 
support  permanent  housing  for 
individuals  who  are  "chronically 
homeless"  served  through  the  DOL 
cooperative  agreement. 

OMB  Control  Number:  Pending. 

Agency  Form  Numbers:  HUD  40076.1. 

Members  of  Affected  Public:  Non- 
profit or  public  entities  such  as 
municipality.  Public  Housing  Agencies, 
or  nonprofit  organization  that  meet 
HUD's  requirements. 

Estimation  of  the  Total  Numbers  of 
Hours  Needed  to  Prepare  the 


Information  Collection  Including 
Number  of  Respondents,  Frequency  of 
Responses,  and  Hours  of  Response:  Aii 
estimation  of  the  total  number  of  hours 
needed  to  prepare  the  information 
collection  is — 400,  number  of 
respondents  is  100,  frequency  of 
response  is  1  per  annum,  and  the  total 
hours  per  respondent  is  44  hours, 

AuUiority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  35,  as  amended. 

Dated:  July  16,  2003. 
Donna  Eden, 

Director,  Investments,  Strategies,  Policy  and 

Management,  Office  of  the  Chief  Information 

Officer. 

[FR  Doc.  03-18754  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-47] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Application  for  Multlfamily  Housing 
Project 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  collection  is  completed  by 
sponsors  and  general  contractors  of 
proposed  multifamily  projects  and 
submitted  by  a  HUD-approved 
mortgagee  for  application  of  FHA 
mortgage  insurance.  The  information  is 
used  to  determine  project  feasibility, 
principal's  acceptability,  and  credit 
worthiness, 

DATES:  Comments  Due  Date:  August  25, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0029)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  AYO.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U,S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  proposal:  Application  for 
Multifamily  Housing  Project. 

OMB  approval  number:  2502-0029. . 

Form  numbers:  HUD-92013.  HUD- 
92013-SUPP.  HUD-92013-NHICF,  and 
HUD-92013-E. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 

This  collection  is  completed  by 
sponsors  and  general  contractors  of 
proposed  multifamily  projects  and 
submitted  by  a  HUD-approved 
mortgagee  for  application  of  FHA 
mortgage  insurance.  The  information  is 
used  to  determine  project  feasibility, 
principal's  acceptability,  and  credit 
worthiness. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  submission:  On 
occasion,  required  with  each  project 
application. 
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Numt)er  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


6,350 


6.350 


26.5 


168,680 


Total  estinipted  burden  hours: 
168,680. 

Status:  Rev|ision 
approved  col 

Authority:  Section 
Reduction  Act 
amended. 

Dated:  July  1$,  2003. 
Donna  Eden, 

Director,  Investknent 
Management  O  Ji 
Officer. 

[FR  Doc.  03-18^55  Filed  7-23-03;  8:45  am) 

BILLING  CODE  421  >-72-P 


of  a  currently 
ection. 

3507  of  the  Paperwork 
>f  1995,  44  U.S.C.  35.  as 


Strategies,  Policy  and 
ice  of  the  Chief  Information 


OEPARTMEr^  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR|-481 5-N-^W] 

Notice  of  Sunmission  of  Proposed 
Information  CJollection  to  0MB: 
Mortgagee's  Certificate 

AGENCY:  Offic^  of  the  Chief  Information 
Officer,  HUD. 
ACTiON:  Notic(  I. 


<nd 


SUMMARY:  The 
collection 
has  been  subn  i 
Management 
review,  as 
Reduction  Ac 
soliciting  pub 
subject  proposal 

Mortgagees 
assure  that 
limits  and  the 
collected.  HUlb 
reasonablenes; ; 


proposed  information 
requirement  described  below 

itted  to  the  Office  of 
Budget  (OMB)  for 
req  lired  by  the  Paperwork 

.  The  Department  is 

ic  comments  on  the 


fees 


mbmit  information  to 
are  within  acceptable 

required  escrows  will  be 
determines  the 
of  the  fees  and  uses  the 


Reporting  burdei  i 


:Se<t 


information  in  calcidating  the  financial 
requirement  for  closing.  Allowable  fees 
are  collected  from  multi-family 
mortgagors  at  closing. 

DATES:  Comments  Due  Date:  August  25, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0468)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_  Witt  en  berg@om  b .  eop  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  The  office  of  the  agency  to 
collect  the  information;  (3)  The  OMB 
approval  number,  if  applicable;  (4)  The 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
The  agency  form  number,  if  applicable; 
(6)  What  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  How 
frequently  information  submissions  will 
be  required;  (8)  An  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
jiumber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
Whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  The  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  proposal:  Mortgagee's 
Certificate. 

OMB  approval  number:  2502-0468. 

Form  numbers:  HUD-2434. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Mortgagees  submit  information  to  assure 
that  fees  are  within  acceptable  limits 
and  the  required  escrows  will  be 
collected.  HUD  determines  the 
reasonableness  of  the  fees  and  uses  the 
information  in  calculating  the  financial 
requirement  for  closing.  Allowable  fees 
are  collected  from  multi-family 
mortgagors  at  closing. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  submission:  On 
occasion,  Required  for  each  insured 
project. 


Numtier  of 
respondents 


Annual 
responses 


Hours  per 
response 


1,100 


1,100 


0.75 


Burden  hours 


825 


'  estimdied  burden  hours:  825 

Rein  itatement,  without 
pre'  iously  approved. 


Total 

Status 
change,  of 

Authority: 

Reduction  Act  o 
amended 

Dated:  July  18 
Donna  Eden, 

Director.  Investrikent 

Management  Of)  h 

Officer. 

[FR  Doc.  03-187b6  Filed  7-23-03:  8:45  am] 

BHJJNG  CODE  4210  72-P 


:ion  3507  of  the  Paperwork 
1995,  44  U.S.C.  35,  as 

2003. 


.  Strategies,  Policy  and 
ce  of  the  Chief  Information 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4821-N-02] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Commitment  To  Guarantee  Mortgage- 
Backed  Securities 

AGENCY:  Office  of  the  President  of 
Government  National  Mortgage 
Association  (Giimie  Mae),  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  September 
22,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  p;-oposal  by  name  and/or  OMB 
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Control  Number  and  should  be  sent  to: 
Sonya  Suarez,  Office  of  Program 
Operations,  Department  of  Housing  & 
Urban  Development,  451 — 7th  Street, 
SW.,  Room  6206,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Suarez,  Ginnie  Mae,  (202)  708- 
2884  (this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biuden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  biuden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Commitment  to 
Guarantee  Mortgage-Backed  Securities. 

OMB  Control  Number,  if  applicable: 
2503-0001. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
form  is  used  by  Mortgage-Backed 
Securities  issuers  to  apply  for  Ginnie 
Mae  commitment  authority  to  guarantee 
mortgage-backed  securities. 

Agency  form  numbers,  if  applicable: 
HUD  Form  11704. 

Members  of  affected  public:  For-profit 
business  (mortgage  companies,  thrifts, 
savings  &  loans,  etc.). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection,  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 
Number  of  respondents — 300 
Frequency  of  responses — 4  (per  year) 
Total  annual  response — 1,200 
Hours  per  response — .25  (15  minutes) 
Total  burden  hours— 300 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 


Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

George  S.  Anderson. 

Executive  Vice  President,  Ginnie  Mae. 

[FR  Doc.  03-18757  Filed  7-23-03;  8:45  am) 

BILUNG  CODE  4210-66-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Final  Joint 
Restoration  Plan  and  Environmental 
Assessment  for  the  Lower  Fox  River 
and  Green  Bay  Area  and  Finding  of  No 
Significant  Impact  (FONSI) 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  lead;  Biu-eau  of  Indian  Affairs, 
Interior,  cooperating  agency;  National 
Oceanic  and  Atmospheric 
Administration,  Commerce,  cooperating 
agency. 

ACTION:  Notice  of  Release  of  Finding  of 
No  Significant  Impact  (FONSI)  and 
Final  Restoration  Plan  and  EA. 

SUMMARY:  This  notice  advises  the  public 
and  other  agencies  of  the  availability  of 
the  Finding  of  No  Significant  Impact 
(FONSI)  and  the  document  titled  "Joint 
Restoration  Plan  and  Environmental 
Assessment  for  the  Lower  Fox  River  and 
Green  Bay  Area"  ("The  Plan")  upon 
which  it  is  based.  The  Fish  and  Wildlife 
Service  formally  selected  Alternative  C 
of  The  Plan  through  signing  of  the 
FONSI.  Alternative  C  provides  for 
natiual  resource-based  restoration 
■■  within  and  beyond  the  Assessment 
Area. 

ADDRESSES:  Persons  may  obtain  copies 
of  the  final  document  by  writing, 
telephoning,  faxing,  or  e-mailing: 
Colette  S.  Charbormeau,  2661  Scott 
Tower  Drive,  New  Franken,  Wisconsin 
54229,  Telephone:  (920)  866-1726,  Fax: 
(920)866-1710,  e-mail: 
colette_charbonneau@fws.gov.  The 
dociunent  is  also  available  at  the 
following  Internet  address:  http:// 
midwest.fws.gov/nepa/ . 

Copies  of  the  document  will  be 
available  for  onsite  review  at  the 
Appleton  Public  Library,  225  N.  Oneida 
St.,  Appleton,  Wisconsin;  Brown 
County  Library,  515  Pine  St.,  Green  Bay, 
Wisconsin;  Door  County  Library.  104  S. 
Fourth  Ave.,  Stiugeon  Bay,  Wisconsin; 
Oneida  Commiuiity  Library,  201  Elm 
St.,  Oneida,  Wisconsin;  Oshkosh  Public 
Library,  106  Washington  Ave.,  Oshkosh, 
Wisconsin  and  the  Escanaba  Public 
Library,  400  Ludington  Street,  Escanaba, 
Michigem. 

SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  Natiual  Resource 


Damage  Assessment  and  Restoration 
process  in  the  Lower  Fox  River  and 
Green  Bay  area  is  to  compensate  the 
public,  through  environmental 
restoration,  for  losses  to  natural 
resources  that  have  been  caused  by 
historic  releases  of  polychlorinated 
biphenyls  (PCBs)  into  the  environment. 
The  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA,  more  commonly  known 
as  the  federal  "Superfund"  law)  [42 
U.S.C.  9601,  et  seq.\  and  the  Federal 
Water  Pollution  Control  Act  (CWA. 
commohly  known  as  the  Clean  Water 
Act)  (33  U.S.C.  1251,  et  seq.]  authorize 
States,  federally  recognized  Tribes,  and 
certain  federal  agencies  that  have 
authority  to  manage  or  control  natural 
resources,  to  act  as  "trustees"  on  behalf 
of  the  public,  to  restore,  rehabilitate, 
replace,  and/or  acquire  natural 
resources  equivalent  to  those  harmed  by 
hazardous  substance  releases. 

The  U.S.  Department  of  the  Interior 
(represented  by  the  U.S.  Fish  and 
Wildlife  Service  and  the  Bureau  of 
Indian  Affairs),  U.S.  Department  of 
Commerce  (represented  by  the  National 
Oceanic  and  Atmospheric 
Administration),  Oneida  Tribe  of 
Indians  of  Wisconsin,  Menominee 
Indian  Tribe  of  Wisconsin,  Wisconsin 
Department  of  Natural  Resources, 
Michigan  Attorney  General,  and   . 
Michigan  Department  of  Environmental 
Quality  ("Trustees")  are  trustees  for 
natural  resources  considered  in  this 
Natural  Resource  Damage  Assessment 
and  Restoration  (NRDAR)  project, 
pursuant  to  subpart  G  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (40  CFR  300.600  and 
300.610)  and  Executive  Order  12580. 

The  Trustees  have  a  Memorandum  of 
Agreement  which  establishes  a  Trustee 
Council  to  develop  and  implement  a 
restoration  plan  for  ecological 
restorations  in  the  Fox  River  valley  and 
Green  Bay  watershed.  The  Trustees 
followed  the  NRDAR  regulations  found 
at  43  CFR  part  11  for  the  development 
of  The  Plan.  The  Plan  addresses  the  ' 
Trustees'  overall  approach  to  restore, 
rehabilitate,  replace  or  acquire  the 
equivalent  of  natiiral  resources  injured 
by  the  release  of  PCBs  into  the  Lower 
Fox  River  and  Green  Bay  environment. 
Signing  of  the  FONSI  completed  the 
National  Environmental  Policy  Act 
(NEPA)  process  and  allows  the  Plan  to 
be  implemented,  as  described  in 
Alternative  C. 

The  Trustees  have  worked  together,  in 
a  cooperative  process,  to  determine 
appropriate  restoration  activities  to 
address  natural  resource  injuries  caused 
by  historic  releases  of  PCBs  into  the 
Lower  Fox  River  and  Green  Bay 
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environment.  The  results  of  this 
administrative  process  are  contained  in 
a  series  of  plapning  and  decision 
documents  thjat  have  been  published  for 
public  reviewj  under  CERCLA  and  the 
CWA.  Nat\ira|  resource  damages 
received,  either  through  negotiated 
settlements  of  adjudicated  awards,  must 
be  used  to  restore,  rehabilitate,  replace 
and/or  acquire  the  equivalent  of  those 
natural  resoiujces  that  have  been 
injured.  The  F  Ian  addresses  the 
Trustees'  oveiall  approach  to  restore, 
rehabilitate,  niplace  or  acquire  the 
equivalent  of  patural  Resources  injured 
by  the  release jof  PCBs  into  the  Lower 
Fox  River  and  Green  Bay  environment. 
On  Septeml  er  19,  2002,  the  Service 
published  in  t  le  Federal  Register  (67 
FR  59073)  a  Ntotice  of  Availability 
commencing  <  30-day  public  comment 
period  on  the  iraft  document  entitled. 
"Joint  Restora  ion  Plan  and 
Environments  Assessment  for  the 
Lower  Fox  Ri\  er  and  Green  Bay  Area". 
Comments  rec  jived  during  the  above 
public  comma  tit  period  were 
incorporated  i  ito  a  final  document  (The 
Plan).  This  cuirent  Notice  of 
Availability  informs  the  pubhc  that  the 
Service  has  foi  mally  selected 
Alternative  C  ( if  the  The  Plan  through 
the  signing  of ;  i  Finding  of  No 
Significant  Im  )act  (FONSI). 

Authority:  42 

Dated:  June  24 
T.J.  Miller, 

Acting  Assistant  Regional  Director,  Ecological 
Fort  Snelling,  MN. 
87p8  Filed  7-23-03;  8:45  am] 


Services,  Region 
[FR  Doc.  03-1 

BILUNG  CODE  4310f55-P 


DEPARTMEN1 


J.S.C.  4321-4347. 
,  2003. 


OF  THE  INTERIOR 


Bureau  of  Lam  J  Management 

[WO-310-1310-4»B-24  1A;  0MB  Control 
Number  1004-04)74] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  (  f  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
current  approv  jd  information  collection 
to  the  Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etreq.).  On  August  5.  2002, 
the  BLM  published  a  notice  in  the 
Federal  Registc  r  (67  FR  50690) 
requesting  comment  on  this  information 
collection.  The  comment  period  ended 
on  October  4.  2  302.  BLM  received  no 
comments.  You  may  obtain  copies  of  the 
collection  of  in  brmation  and  related 
forms  and  expli  inatory  material  by 


contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephone  number  Listed  below. 

The  0MB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximiun 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  directed  within  30  days  to  the  Office 
of  Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-0074).  at 
OMB-OIRA  via  facsimile  to  (202)  395- 
5806  or  e-mail  to  Ruth 
Soloinon@omb.eop.gov. 

Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WC)-630), 
Bm-eau  of  Land  Management.  Eastern 
States  Office,  7450  Boston  Blvd.. 
Springfield.  Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  collection; 
and 

4.  Ways  to  minimize  the  information 
collection  biu'den  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Oil  and  Gas  and  Geothermal 
Resources  Leasing  (43  CFR  3120.  3209. 
and  3220). 

OMB  Control  Number:  1004-0074. 

Bureau  Form  Numbers:  3000-2  and 
3200-9. 

Abstract:  We  use  the  information  from 
Form  3000-2  to  determine  whether  a 
bidder  is  qualified  to  hold  a  lease  under 
the  Mineral  Leasing  Act  of  1920.  Also, 
we  use  the  information  from  Form 
3200-9  to  conduct  geothermal  resource 
operations  vmder  the  Geothermal  Steam 
Act  of  1969. 

Frequency:  Occasionally. 

Description  of  Respondents: 
Individuals,  small  businesses,  emd  large 
corporations. 

Estimated  Completion  Time:  2  hours 
for  Form  320&-9  and  10  minutes  for 
Form  3000-2. 

Annual  Responses:  1,030. 

Application  Fee  Per  Response:  SO. 

Annual  Burden  Hours:  227. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 


Dated:  July  11,2003. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 
[FR  Doc.  03-18847  Filed  7-23-03;  8:45  am) 
BiUING  CODE  431(>-84-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-32O-1990-PB-24  1  A;  OMB  Control 
Number  1004-0025] 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
current  approved  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  July  26,  2002.  the  BLM 
published  a  notice  in  the  Federal 
Register  (67  FR  48938)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on 
September  24,  2002.  BLM  received  no 
comments.  You  may  obtain  copies  of  the 
collection  of  information  and  related 
forms  and  explanatory  material  by 
contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephone  number  listed  below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  directed  to  the  Office  of  Management 
and  Budget,  Interior  Department  Desk 
Officer  (1004-0025),  at  OMB-OIRA  via 
facsimile  to  (202)  395-5806  or  e-mail  to 
Ruth  Solomon@omb.eop.gov.  Please 
provide  a  copy  of  our  comments  to  the 
Bureau  Information  Collection 
Clearance  Officer  (WO-630).  Bureau  of 
Land  Management,  Eastern  States 
Office,  7450  Boston  Blvd.,  Springfield, 
Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  on  the  information  collected; 
and 

4.  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
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respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Mineral  Patent  Applications  (43 
CFR  part  3860)  and  Adverse  Claims, 
Protests,  and  Conflicts  (43  CFR  part 
3870). 

OMB  Control  Number:  1004-0025. 

Bureau  Form  Numbers:  3860-2  and 
3860-5. 

Abstract:  We  use  the  information  to 
detetmine  the  right  to  a  mineral  patent 
and  to  disputes  concerning  the  rights  to 
the  property  in  order  to  issue  the  patent 
to  the  rightful  claimant. 

Frequency:  One. 

Description  of  Respondents:  Holders 
of  unpatented  mining  claims  and  mill 
sites  located  on  public  lands,  reserved 
mineral  lands  of  the  United  States, 
National  Forests,  and  National  Parks. 

Estimated  Completion  Time:  2  hours 
(contests  and  protests  each). 

Annual  Responses:  31. 

Application  Fee  Per  Response:  $10. 

Annual  Burden  Hours:  62. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  |uly  8,  2003. 
Michael  H.  Schwartz. 

Bureau  of  Lund  Management.  Information 

Collection  Clunrance  Officer. 

(FR  Doc.  03-18848  Filed  7-23-03:  8:45  am] 

BILLING  CODE  4310-B4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-022-01-1060-JJ:  G  03-0233] 

Oregon:  Meeting  Notice — Use  of 
Helicopters  To  Gather  Wild  Horses 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Burns  District  Office:  Public 
meeting  to  discuss  the  use  of  helicopters 
to  gather  wild  horses  in  Oregon. 

SUMMARY:  In  accordance  with  Public 
Law  92-195  and  43  CFR  4740.1(b),  this 
notice  sets  forth  the  public  meeting  date 
to  discuss  the  use  of  helicopters  for 
gathering  wild  horses  in  Oregon  from 
August  1.  2003  through  February  28, 
.2004. 

DATES:  August  7,  2003—2  p.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  BLM  Burns  District  Office,  28910 
Hwy  20  West,  Hines,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Dellera.  Bureau  of  Land 
Management,  Burns  District  Office, 
28910  Hwy  20  West,  Hines,  Oregon 
97738,  telephone  (541)  573-4456. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  Public 


comments  will  be  accepted  concerning 
the  use  of  helicopters  to  gather  wild 
horses  in  eastern  Oregon.  The  proposed 
gathering  schedule  and  approximate 
dates  of  gathering  for  the  period  of 
August  1.  2003  through  February  28, 
2004,  will  be  presented  at  the  meeting. 
Approximately  700  to  900  animals  are 
proposed  for  gather  and  adoption  in 
Oregon  depending  on  availability  of 
funds. 

Persons  interested  in  making  an  oral 
statement  at  this  meeting  regarding  the 
use  of  helicopters  for  gathering  horses 
are  asked  to  notif\'  the  District  Manager. 
Burns  District  Office.  28910  Hwy  20 
West,  Hines,  Oregon  97738  by  August  1. 
2003.  Summary  minutes  of  the  meeting 
will  be  available  for  public  inspection 
and  duplication  within  30  days 
following  the  meeting. 

The  Burns  District  is  also  accepting 
written  comments  regarding  the  use  of 
helicopters  to  gather  wild  horses. 
Written  statements  must  be  received  by 
August  6.  2003  and  should  be  sent  to 
the  address  listed  above. 

Comments,  including  names,  street 
addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  BLM  consider  withholding  your 
name,  street  address,  and  other  contact 
information  (such  as:  Internet  address, 
FAX  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  BLM  will  honor 
requests  for  confidentiality  on  a  case-by- 
case  basis  to  the  extent  allowed  by  law. 
BLM  will  make  available  for  public 
inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

Dated:  July  15,  2003. 
Thomas  H.  Dyer, 

Burns  District  Manager. 

[FR  Doc:.  03-18802'Filed  7-23-03:  8:45  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 


ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0139). 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifyinu;  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (IC~R)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  paii  216,  Production 
Accounting,  subparts  A  and  B;  and  part 
210.  Forms  and  Reports.  This  notice 
also  provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements.  The  ICR  is  titled  "30  CFR 
Part  216,  Production  Accounting. 
Subparts  A  and  B;  and  Part  210,  Forms 
and  Reports." 

DATES:  Submit  written  comments  on  or 
before  August  25.  2003 
ADDRESSES:  Submit  written  comments 
by  either  fax  (202)  395-5806  or  email 
(Ruth_Solomon@omb.eop.guv)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0139).  Mail  or  hand-carry  a  copy  of  your 
comments  to  Sharron  L.  Gebhardt, 
Regulatory  Specialist,  Minerals 
Management  Service.  Minerals  Revenue 
Management.  P.O.  Box  25165.  MS 
320B2,  Denver,  Colorado  80225.  If  you 
use  an  overnight  courier  service,  our 
courier  address  is  Building  85.  Room  A- 
614,  Denver  Federal  Clenter.  Denver. 
Colorado  80225.  You  may  also  email 
your  comments  to  us  at 
mrm.comments^mms.gov.  Include  the 
title  of  the  information  collection  and 
the  OMB  ConU-ol  Number  in  the      ' 
"Attention"  line  of  your  comment.  Also 
include  vour  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  email,  contact 
Ms.  Gebhardt  at  (303)  231-3211 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt.  telephone  (303) 
231-3211.  FAX  (303)  231-3781.  email    ' 
Sharron.Gebhardt@mms.gov.  You  may 
also  contact  Sharron  Gebhardt  to  obtain 
a  copy  at  no  cost  of  the  forms  and 
regulations  that  require  the  subject 
collection  of  information 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  216.  Production 
Accounting,  Subparts  A  and  B:  Part  210, 
Forms  and  Reports. 

OMB  Control  Number:  1010-0139. 

Bureau  Form  Number:  Forms  MMS- 
4054  and  MMS-4058. 
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can  perform  thefr  lease  management 
responsibilities. 

Form  MMS-4054,  Oil  and  Gas 
Operations  Report  (OGOR),  is  a  three- 
part  form  that  identifies  all  oil  and  gas 
lease  production  and  dispositions.  The 
form  is  used  for  all  production  reporting 
on  the  OCS  and  for  onshore  Federal  and 
Indian  lands.  Monthly  production 
information  is  compared  with  monthly 
sales  and  royalty  data  submitted  on 
Form  MMS-2014,  Report  of  Sales  and 
Royalty  Remittance  (OMB  Control 
Number  1010-0140)  to  ensure  proper 
royalties  are  paid  on  the  oil  and  gas 
production  reported  to  MMS.  MMS  uses 
the  information  from  parts  A,  B,  and  C 
•  of  the  OGOR  to  track  all  oil  and  gas  from 
the  point  of  production  to  the  point  of 
first  sale  or  other  disposition.  To 
streamline  preparation  of  modified 
reports,  the  operator  has  the  option  of 
modifying  the  reporting  line  (delete/add 
by  detail  line)  or  replacing  (overlaying) 
the  previous  report. 

OGOR,  Part  A.  Well  Production:  All 
operators  submit  part  A,  Well 
Production,  for  each  lease  or  agreement 
with  active  wells  until  such  wells  are 
abandoned  and  inventories  are 
disposed.  Each  line  identifies  a  well/ 
producing  interval  combiqation 
showing  well  status;  davs  on 
production:  volumes  of  oil,  gas,  and 
water  produced:  and  any  volumes 
injected  during  the  report  month. 

OGOR,  Part  B.  Product  Disposition: 
For  any  month  with  production 
volumes,  operators  submit  part  B, 
Product  Disposition,  to  identify  the 
sales,  transfers,  and  lease  use  of 
production  reported  on  part  A.  A 
separate  line  for  each  disposition  shows: 
(1)  The  volume  of  oil,  gas,  or  water;  (2) 
the  sales  meter  or  other  meter  identifier; 
(3)  the  gas  plant  for  instances  where  gas 
was  processed  prior  to  royalty 
determination;  and  (4)  the  quality  of 
production  sold. 

OGOR,  Part  C,  Product  Sales  from 
Facility:  The  lease  operators  who  store 
their  production  before  selling  it  must 
submit  part  C,  Product  Sales  from 
Facility.  Separate  lines  for  each  product 
identify  the  storage  facility,  sales  meter 
if  applicable,  quality  of  production  sold, 
beginning  and  ending  storage  inventory, 
volume  of  sales,  and  volumes  of  other 
gains  and  losses  to  inventory. 


Form  MMS-4058,  Production 
Allocation  Schedule  Report  (PASR),  is 
submitted  monthly  by  operators  of  the 
facilities  and  measurement  points  where 
production  from  an  offshore  lease  or 
metering  point  is  commingled  with 
production  from  other  sources  before  it 
is  measured  for  royalty  determination. 
MMS  uses  the  data  to  determine 
whether  sales  reported  by  the  lessee  are 
reasonable.  Each  line  identifies  a  lease 
or  metering  point  and  allocated  sales  or 
transfer  volumes.  Delivered  production 
volumes  are  no  longer  reported.  Space 
has  been  provided  on  each  detail  line 
for  the  operator's  property  name  (area/ 
block),  and  a  column  has  been  added  for 
indicating  whether  the  operator  is 
injecting  oil,  gas,  or  both  into  the 
pipeline  system.  Beginning  and  ending 
inventory  are  no  longer  reported.  To 
streamline  preparation  of  modified 
reports,  the  operator  has  the  option  of 
modifying  (delete/add  by  detail  line)  or 
replacing  (overlaying)  the  previous 
report. 

No  proprietary  information  will  be 
submitted  to  MMS  under  this  collection. 
No  items  of  a  sensitive  nature  are 
collected.  The  requirement  to  respond  is 
mandatory. 

We  have  also  changed  the  title  of  this 
ICR  from  "Production  Accounting  and 
Auditing  System  Oil  and  Gas  Reports 
(Forms  MMS-4054.  MMS-4055,  MMS- 
4056,  and  MMS-4058)"  to  "30  CFR  Part 
216,  Production  Accounting,  Subparts  A 
and  B;  Part  210,  Forms  and  Reports 
(Forms  MMS  4054  and  MMS  4058)"  to 
clarify  the  regulatory  language  we  are 
covering  under  30  CFR  parts  216  and 
210. 

Frequency:  Monthly  and  as  required. 

Estimated  Number  and  Description  of 
Respondents:  2,500  industry  operators. " 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  76,630 
hours. 

The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens.  In  calculating  the  ^ 

burdens,  we  assumed  that  respondents 
perform  certain  requirements  in  the 
normal  course  of  their  activities. 
Therefore,  we  consider  these  to  be  usual 
and  customary  and  took  that  into 
account  in  estimating  the  burden. 
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Respondent  Annual  Burden  Hour  Chairt 


30  CFR  Part  216 
Subparts  A  and  B 


216.11;  216.16(a); 
216.21; 
216.40(d); 
216.53(a),  (b), 
and  (c); 
210.20(a); 
210.21(c)(1);  and 
210.50. 


216.56(a),  (b),  and 
(c). 


216.57 


Total 


Reporting  requirement 


You  nnust  submit  your  Oil  and  Gas  Operations  Report, 
Form  MMS-4054,  in  accordance  witti  electronic  re- 
porting requirements  *  *  *  All  reporting  forms  *  *  * 
should  be  mailed  to  ttie  Minerals  Management  Serv- 
ice, Minerals  Revenue  Management,  *  '  *  The  re- 
porter shall  submit  accurately,  completely,  and  time- 
ly, *  *  *  all  information  fomis  and  other  information 
required  by  MMS  *  *  *  The  reporter  shall  have  the 
burden  of  proving  that  a  reporting  problem  was  un- 
avoidable. You  must  file  an  Oil  and  Gas  Operations 
Report,  Form  MMS^054,  '  *  *  You  must  submit  a 
Form  MMS-4054  for  each  well  for  each  calendar 
month  *  *  *  MMS  must  receive  your  completed 
Form  MMS^054  *  *  '  Electronically  *  *  *  Other 
than  electronically  *  *  '  You  must  submit  Form 
MMS-^054  to  MMS  electronically  *  *  "  Before  you 
may  begin  reporting  electronically,  you  must  submit 
an  electronic  sample  of  your  report  for  MMS  ap- 
proval using  the  MMS-supplied  electronic  reporting 
guidelines  *  *  *  Records  may  be  maintained  in 
microfilm,  microfiche,  or  other  recorded  media.. 

Any  operator  of  an  offshore  Facility  Measurement 
Point  *  *  *  must  file  a  Production  Allocation  Sched- 
ule Report  (Form  MMS-4058).  You  must  submit  a 
Production  Allocation  Schedule  Report,  Form  MMS- 
4058,  for  each  calendar  month  '  *  *  MMS  must  re- 
ceive your  Form  MMS-4058  *  *  *  Electronically 
*  *  *  Other  than  electronically  *  '  *. 

Operators  who  have  been  granted  a  reduced  royalty 
rate(s)  by  BLM  must  submit  a  Stripper  Royalty  Rate 
Reduction  Notification  (Fomri  MMS-4377)  to  MMS: 


Burden  hours 
per  response 


.25 

(Electronic) 

25 

(Manual) 


.1167 

(Electronic) 

.25 

(Manual) 


Annual 
numt)er.of 
responses 


Annual  burden 
hours 


294,000 
6,000 


7,280 
3,120 


73,500 
1,500 


850 
780 


Burden  covered  under  OMB  Control  Numt>er 
1010-0090. 


310,400 


76,630 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour"  Cost 
Burden:  Reporters  require  access  to  the 
internet  through  a  subscription  to  an 
internet  provider  service.  The  annual 
subscription  is  estimated  at  $240  per 
reporter. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  requires  each  agency  "*   *   *  to 
provide  notice  *   *   *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*   *   *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  we  published  a 
notice  in  the  Federal  Register  on  April 
21,  2003  (68  FR  19575),  announcing  that 
we  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  We 
received  no  comments  in  response  to 
this  notice. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  August  25,  2003. 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/InfoColl/ 
InfoColCom.htm.  We  will  also  make 
copies  of  the  comments  available  for 


public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 


Dated:  July  1 
Lucy  Querques  I 

Associate  Direc  torfo 
Management. 

(FR  Doc.  03-1*9.1  Filed  7-23-03;  8:45  ami 
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5,  2003. 
Denett, 

br  Minerals  Revenue 


DEPARTMEN  T  OF  THE  INTERIOR 

Bureau  of  Ret;lamation 

Quarterly  Status  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotiations 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notia  . 


SUMMARY:  Not  ce  is  hereby  given  of 
contractual  ac  :ions  that  have  been 
proposed  to  tl  e  Bureau  of  Reclamation 
{Reclamation]  and  are  new,  modified, 
discontinued,  or  completed  since  the 
last  publication  of  this  notice  on  April 
29,  2003.  This  notice  is  one  of  a  variety 
of  means  used  to  inform  the  public 
about  propose  i  contractual  actions  for 
capital  recovei  y  and  management  of 
project  resour(  es  and  facilities 
consistent  wit  i  section  9(f)  of  the 
Reclamation  P  roject  Act  of  1939. 
Additional  am  louncements  of 
individual  coi  tract  actions  may  be 
published  in  t  le  Federal  Register  and  in 
newspapers  ol  general  circulation  in  the 
areas  determin  ed  by  Reclamation  to  be 
affected  by  the  proposed  action. 
ADDRESSES:  Tl  e  identity  of  the 
approving  offii  er  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  1  le  obtained  by  calling  or 
writing  the  apjropriate  regional  office  at 
the  address  am  1  telephone  number  given 
for  each  region  in  the  SUPPLEMENTARY 
INFORMATION  s.i:tion. 
FOR  FURTHER  ir#^ORMATION  CONTACT: 
Sandra  L.  Sim(  ns.  Manager,  Water 
Contracts  and   tepavment  Office,  Bureau 
PO  Box  25007,  Denver, 
-0007;  telephone  303- 


of  Reclamation 
Colorado  8022!  i 
445-2902 
SUPPLEMENTARY 
with  section  9{ 


INFORMATION:  Consistent 
1  of  the  Reclamation 


Project  Act  of  1 939  and  43  CFR  426.20 
of  the  rules  anc  regulations  published  in 
52  FR  11954,  i^pril  13,  1987, 
Reclamation  w  11  publish  notice  of 
proposed  or  an  endatory  contract 
actions  for  any 
of  project  watei 
newspapers  of 
affected  area  at 


contract  for  the  delivery 
for  authorized  uses  in 
general  circulation  in  the 
;  least  60  days  prior  to 
contract  execut  ion.  Announcements 
may  be  in  the  f  )rm  of  news  releases, 
fficial  letters, 
or  other  forms  of 
written  materia  .  Meetings,  workshops. 


and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  procedures  do 
not  apply  to  proposed  contracts  for  the 
sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  Either 
of  the  contracting  parties  may  invite  the 
public  to  observe  contract  proceedings. 
All  public  participation  procedures  will 
be  coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act.  Pursuant  to 
the  "Final  Revised  Public  Participation 
Procedures"  for  water  resource-related 
contract  negotiations,  published  in  47 
FR  7763,  Februar>'  22,  1982,  a  tabulation 
is  provided  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act,  as 
cunended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contiacts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 


7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/ or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  At  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

The  February  28,  2003,  notice  should 
be  used  as  a  reference  point  to  identify 
changes.  The  numbering  system  in  this 
notice  corresponds  with  the  numbering 
system  in  the  February  28,  2003,  notice. 

Definitions  of  Abbreviations  Used  in 
This  Document 

BCP    Boulder  Canyon  Project 

Reclamation     Bureau  of  Reclamation 

CAP    Central  Arizona  Project 

CVP    Central  Valley  Project 

CRSP    Colorado  River  Storage  Project 

FR    Federal  Register 

IDD     Irrigation  and  Drainage  District 

ID    Irrigation  District 

M&I    Municipal  and  Industrial 

O&M    Operation  and  Maintenance 

P-SMBP    Pick-Sloan  Missouri  Basin 

Program 
PPR    Present  Perfected  Right 
SOD    Safety  of  Dams 
WD    Water  District 

Pacific  Northwest  Region: 

Bureau  of  Reclamation,  1150  North 
Curtis  Road,  Suite  100,  Boise,  Idaho 
83706-1234,  telephone  208-378-5223. 

New  contract  action: 

21.  Tualatin  Valley  ID,  Clean  Water 
Services,  and  the  Cities  of  Hillsboro, 
Forest  Grove,  Beaverton,  and  Lake 
Oswego;  Tualatin  Project;  Oregon: 
Repayment  agreements  for  repayment  of 
reimbursable  cost  of  SOD  modifications 
to  Scoggins  Dam. 

Modified  contract  action: 

17.  Hermiston  and  West  Extension 
IDs,  Umatilla  Project,  Oregon: 
Amendatory  repayment  contracts  for 
long-term  boundary  expansions  to 
include  lands  outside  of  federally 
recognized  district  boundaries. 

Completed  contract  actions: 

17.  Stanfield  ID,  Umatilla  Project, 
Oregon:  Amendatory  repayment 
contracts  for  long-term  boundary 
expansions  to  include  lands  outside  of 
federally  recognized  district  boundaries. 
Contract  was  executed  April  30,  2003. 

18.  Emmett  ID  and  12  individual 
contract  spaceholders,  Boise  Project, 
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Payette  Division,  Idaho:  Repayment 
agreements  or  contracts  for  reimbursable 
costs  of  SOD  modifications  to 
Deadwood  Dam.  Repayment  contract 
with  District  and  letters  of  agreement 
with  individual  contractors  were 
executed  June  2003. 

Nfid-Pacific  Region: 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  916-978-5250. 

New  contract  actions: 

41.  Orland  Unit  Water  User's 
Association,  Orland  Project,  California: 
Repayment  contract  for  the  SOD  costs 
assigned  to  the  irrigation  purpose  of 
Stony  Gorge  Dam. 

42'  Delta  Lands  Reclamation  District 
No.  770,  CVP,  California:  Long-term 
operations  contract  for  conveying 
nonproject  flood  flows. 

43.  Banta-Carbona  ID,  CVP,  California: 
Proposed  partial  assigrunent  of  up  to 
5,000  acre-feet  of  Banta-Carbona  ID's 
CVP  irrigation  water  to  City  of  Tracy  for 
M&I  use. 

44.  The  West  Side  ID,  CVP,  California: 
Proposed  partial  assignment  of  up  to 
5,000  acre-feet  of  the  West  Side  ID's 
CVP  irrigation  water  to  City  of  Tracy  for 
M&I  use. 

Completed  contract  actions: 

10.  Mercy  Springs  WD,  CVP, 
California:  Partial  assignment  of  about 
7,000  acre-feet  of  Mercy  Springs  WD's 
water  service  contract  to  Westlands  WD 
for  agricultural  use.  Contract  for  the 
partial  assignment  executed  March  1 , 
2003. 

23.  Lower  Tule  River,  Porterville,  and 
Vandalia  IDs.  and  Pioneer  Water 
Company,  Success  Project,  California: 
Repayment  contract  for  the  SOD  costs 
assigned  to  the  irrigation  purpose  of 
Success  Dam.  Repayment  contract  was 
executed  March  12,' 2003. 

35.  Cachuma  Operation  and 
Maintenance  Board,  Cachuma  Project, 
California:  Long-term  contract  to 
transfer  responsibility  for  O&M  and 
O&M  funding  of  certain  Cachuma 
Project  facilities  to  the  member  units. 
Long-term  contract  was  executed  March 
1,2003. 

Lower  Colorado  Region: 

Bureau  of  Reclamation,  PO  Box  61470 
(Nevada  Highway  and  Park  Street), 
Boulder  City,  Nevada  89006-1470, 
telephone  702-293-8536. 

New  contract  actions: 

52.  Fishers  Landing,  LLC,  BCP, 
Arizona:  Water  delivery  contract  for  53 
acre-feet  of  Colorado  River  water. 

53.  City  of  Tucson,  CAP,  Arizona: 
Partial  transfer  of  4,454  acre-feet  of  M&I 
allocation  from  the  City  of  Tucson  to 
Wells  Fargo  Bank  of  Arizona,  Trustee, 
for  the  town  of  Oro  Valley. 


Modified  contract  action: 

31.  Jessen  Family  Limited 
Partnership,  BCP,  Arizona:  Contract  for 
the  delivery  of  1 ,080  acre-feet  of 
Colorado  Wver  water  for  agricultural 
purposes. 

Discontinued  contract  action: 
6.  Curtis  Family  Trust  et  al.,  BCP, 
Arizona:  Contract  for  2,100  acre-feet  per 
year  of  Colorado  River  water  for 
irrigation. 

Completed  contract  actions: 

32.  Robson  Communities,  Southern 
Arizona  Water  Rights  Settlement  Act, 
Arizona:  United  States  contract  with 
Robson  Communities  for  the  sale  of 
3,500  acre-feet  of  long-term  water 
storage  credits  accrued  in  the  Tucson 
area  during  calendar  year  2000-2001. 

37.  Citizens  Communications 
Company  (Agua  Fria  Division),  CAP, 
Arizona:  Assignment  of  M&I  water 
service  subcontract  rights  and 
responsibilities  to  Arizona  American 
Water  Company  (Sun  City). 

40.  Pasquinelli,  Gary  J.  and  Barbara  J., 
BCP,  Arizona:  Contract  for  the  delivery 
of  486  acre-feet  of  Colorado  River  water 
for  agricultural  purposes. 

41.  Citizens  Communications 
Company  (Sun  City  Division).  CAP, 
Arizona:  Assigrunent  of  M&I  water 
service  subcontract  rights  and 
responsibilities  to  Arizona  American 
Water  Company  (Sun  City  Division). 

42.  Citizens  Communications 
Company  (Sun  City  West  Division), 
CAP,  Arizona:  Assignment  of  M&I  water 
service  subcontract  rights  and 
responsibilities  to  Arizona  American 
Water  Company  (Sun  City  West 
Division). 

Upper  Colorado  Region 

Bureau  of  Reclamation,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138-1102,  telephone  801-524- 
4419. 

New  contract  actions: 

21.  Project  Operations  Committee, 
Animas-La  Plata  Project,  Colorado  and 
New  Mexico:  Agreement  among  the 
United  States,  the  Southern  Ute  Indian 
Tribe,  Ute  Mountain  Ute  Tribe,  Navajo 
Nation,  San  Juan  Water  Commission, 
Animas-La  Plata  Water  Conservancy 
District,  State  of  Colorado,  and  La  Plata 
Conservancy  District  of  New  Mexico  to 
coordinate  and  oversee  the  necessary 
operation,  maintenance,  and 
replacement  activities  of  the  project 
works. 

22.  Southern  Ute  Indian  Tribe, 
Colorado,  Animas-La  Plata  Project, 
Colorado  and  New  Mexico:  Water 
delivery  contract  for  an  average  annual 
depletionjiot  to  exceed  16,525  acre-feet 
of  M&I  water;  contract  terms  to  be 
consistent  with  the  Colorado  Ute 


Settlement  Act  Amendments  of  2000 
(Title  m  of  Pub.  L.  106-554). 

23.  Ute  Mountain  Ute  Tribe,  Colorado, 
Animas-La  Plata  Project,  Colorado  and 
New  Mexico:  Water  delivery  contract  for 
an  average  annual  depletion  not  to 
exceed  16,525  acre-feet  of  M&I  water: 
contract  terms  to  be  consistent  with  the 
Colorado  Ute  Settlement  Act 
Amendments  of  2000  (Title  III  of  Pub. 

L.  106-554). 

24.  Navajo  Nation,  Animas-La  Plata 
Project,  Colorado  and  New  Mexico: 
Water  delivery  contract  for  an  average 
aimual  depletion  not  to  exceed  2,340 
acre-feet  of  M&I  water;  contract  terms  to 
be  consistent  with  the  Colorado  Ute 
Settlement  Act  Amendments  of  2000 
(Title  III  of  Pub.  L.  106-554). 

25.  Elk  Meadows  Homeowners 
Association,  Aspinall  Storage  Unit, 
CRSP,  Colorado:  Elk  Meadows  has 
requested  a  40-year  water  service 
contract  for  3  acre-feet  of  water  out  of 
Blue  Mesa  Reservoir  to  support  their 
plan  of  augmentation.  Case  No. 
03WC20,  District  Court,  Water  Division 
4. 

26.  Paul  Hudgeons,  Aspinall  Storage 
Unit,  CRSP,  Colorado:  Mr.  Hudgeons 
has  requested  b  40-year  water  ser\'ice 
contract  for  1  acre-foot  of  water  out  of 
Blue  Mesa  Reservoir  to  support  his  plan 
of  augmentation.  Case  No.  02WC283, 
District  Court,  Water  Division  4. 

Completed  contract  actions: 

l.(h)  Lamar  Northworthv,  Aspinall 
Storage  Unit,  CRSP,  Colorado:  Mr. 
Northworthy  has  requested  a  40-year 
water  service  contract  for  2  acre-feet  of 
water  out  of  Blue  Mesa  Reservoir  to 
support  his  plan  of  augmentation.  Case 
No.  02WC240.  District  Court,  Water 
Division  4.  Contract  was  executed  May 
30, 2003. 

(i)  Heatherwood  Villas  Condominium 
Association,  Aspinall  Storage  Unit, 
CRSP,  Colorado:  The  Association  has 
requested  a  40-year  water  ser\'ice 
contract  for  2  acre-feet  of  water  out  of 
Blue  Mesa  Reservoir  to  support  its  plan 
of  augmentation.  The  Association  is  in 
the  process  of  filling  a  plan  of 
augmentation  with  the  State  of 
Colorado,  Water  Division  4.  Contract 
was  executed  April  21,  2003. 

(j)  Riverland  Lot  Owners  Association, 
Aspinall  Storage  Unit,  CRSP,  Colorado: 
The  Association  has  requested  a  40-year 
water  service  contract  for  14  acre- feet  of 
water  out  of  Blue  Mesa  Reservoir  to 
support  its  plan  of  augmentation.  The 
Association  is  in  the  process  of  filling  a 
plan  of  augmentation  with  the  State  of 
Colorado,  Water  Division  4.  Contract 
was  executed  May  30,  2003. 

5.  Provo  River  Water  Users 
Association,  Provo  River  Project,  Utah: 
Contract  to  provide  for  repayment  of 
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reimbursable 
costs  of  SOD 
Creek  Dam 
25,  2003. 
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portion  of  construclion 
nodifications  to  Deer 
C  3ntract  was  executed  April 


Great  Plains  ftegion 

Bureau  of  Heclamation,  PO  Box 
36900,  Federjl  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900, 
telephone  40e  -247-7790. 

New  contra  :t  actions: 

46.  Town  oi  Deaver,  Shoshone 
Project.  Wyon  ling:  Negotiate  a  long-term 
contract  for  uj )  to  475  acre-feet  of 
irrigation  wati  r  from  the  two  drains 
below  Deaver  Reservoir. 

47.  Tom  Grt  en  County  Water  Control 
and  Improven  ent  District  No.  1,  San 
Angelo  Projec  ,  Texas:  The  District  has 
requested  deft  rment  of  its  2003 
repayment  obi  igation.  A  basis  of 
negotiation  has  been  prepared  to  amend 
contract  No.  1  1-06-500-369.  A  public 
notice  has  bee  i  published  in  the  San 
Angelo  Times. 

Modified  co  i  tract  actions: 

19.  Sa  age  I ).  P-SMBP,  Montana:  The 
District  is  curr  ;ntly  seeking  title 
transfer.  The  c  sntract  is  subject  to 
renewal  pendi  ig  the  outcome  of  the  title 
transfer  process.  The  final  version  of  a 
5-year  interim  contract  has  been  sent  to 
the  District  for  signature.  The  District 
has  requested  nformation  concerning 
renewal  of  the  long-term  contract. 

24.  Belle  Foi  rche  ID,  Belle  Fourche 
Project.  South  Dakota:  Belle  Fourche  ID 
has  requested  ii  $25,000  reduction  in 
construction  repayment.  The  contract 
amendment  ha  s  been  sent  to  the  District 
for  signature. 

40.  Clayton  and  Debbie  Fulfer 
(hidividual),  F-SMBP,  Boysen  Unit, 
Wyoming:  Ren  jwal  of  long-term 
contract  for  up  to  15  acre-feet  of 
supplemental  i  Tigation  water  to  service 
5.72  acres. 

Discontinuec  contract  action: 

44.  Frenchmi  in-Cambridge  ID, 
Frenchman  Un  t,  P-SMBP,  Nebraska: 
Proposed  contr  ict  amendment  for 
deferment  of  ai  nual  payment  due  to 
severe  drought, 

Completed  a  mtract  actions: 

27.  Milk  Rive  r  Project,  Montana:  City 
of  Harlem  wate  r  service  contract  expired 
in  December  2C02.  Initiating 
negotiations  foi  renewal  of  a  water 
service  contrac  for  an  annual  supply  of 
raw  water  for  d  jmestic  use  from  the 
Milk  River  not  o  exceed  500  acre-feet. 
Contract  was  e>  ecuted  May  22,  2003. 

28.  Lower  M<  rias  Unit,  P-SMBP, 
Montana:  Towr  of  Chester  water  service 
contract  expiree  I  in  December  2002. 
Initiating  negot  ations  for  renewal  of  a 
long-term  watei  service  contract  for  an 
annual  supply  (  f  raw  water  for  domestic 
use  from  Tiber  1  leservoir  not  to  exceed 


500  acre-feet.  Contract  was  executed 
May  27,  2003. 

37.  Chippewa  Cree  Tribe  (Tribe). 
Rocky  Boy's  Indian  Reservation, 
Montana:  Pursuant  to  Title  II,  section 
201(a)(2),  of  the  Rocky  Boy's  Indian 
Reserved  Water  Rights  Settlement  and 
Water  Supply  Enhancement  Act  of  1999 
(Pub.  L.  106-163),  Reclamation  is 
negotiating  to  allocate  10,000  acre-feet 
per  year  of  stored  water  in  Lake  El  well. 
Contract  was  executed  March  6,  2003. 

41.  Midvale  ID,  P-SMBP,  Riverton 
Unit,  Wyoming:  Negotiations  of  a  SOD 
Program  contract  for  modification  of 
Bull  Lake  Dam.  An  agreement  was 
executed  February  13,  2003. 

Dated:  June  23,  2003. 
Wayne  O.  Deason, 

Acting  Director,  Program  and  Policy  Services. 
[FR  Doc.  03-18799  Filed  7-23-03;  8:45  am] 
BILUNG  CODE  4310-MN-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

[DES  03-43] 

Lower  Santa  Ynez  River  Fish 
Management  Plan  and  Cachuma 
Project^iological  Opinion  for 
Southern  Steelhead  Trout,  Santa 
Bartjara  County,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR). 

summary:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  the  Bureau  of  Reclamation 
(Reclamation)  has  prepared  a  Draft  EIS/ 
EIR  for  the  Lower  Santa  Ynez  River  Fish 
Management  Plan  (Plan)  and  Cachuma 
Project  Biological  Opinion  (Opinion)  for 
Southern  Steelhead  Trout.  The  Plan  and 
Opinion  include  various  flow  and  non- 
flow  measures  to  be  implemented  by 
Reclamation  and  the  Cachuma  Project 
Member  Units  to  protect  and  enhance 
habitat  for  the  endangered  southern 
steelhead  trout  along  the  Santa  Ynez 
River  downstream  of  Bradbury  Dam. 
DATES:  Written  comments  on  the  Draft 
EIS/EIR  will  be  accepted  for  45  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availabihty  of  the  Draft  EIS/EIR  in 
the  Federal  Register,  anticipated  to 
occur  in  April  2003. 
ADDRESSES:  Written  comments  should 
be  sent  or  hand-delivered  to:  David 
Young,  Bureau  of  Reclamation,  South- 
Central  California  Area  Office,  1243  N 
Street,  Fresno,  California,  93721,  phone: 


559-487-5127.  Comments  submitted  by 
electronic  mail  should  be  sent  to: 
dkyoung@mp.usbr.gov.  Please  include 
"Cachimia  EIS/EIR"  and  your  name  and 
return  address  in  the  text  of  the 
message. 

Copies  of  the  Draft  EIS/EIR  for  the 
Plan  and  Opinion  are  available  in  the 
South-Central  California  Area  Field 
Office  at  the  above  address,  or  at  the 
Cachuma  Operation  and  Maintenance 
Board  Office,  3301  Laurel  Canyon  Road. 
Santa  Barbara,  California,  93105,  from 
7:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Young,  Bureau  of  Reclamation,  at 
the  above  address,  or  at  559-487-5127. 
SUPPLEMENTARY  INFORMATION:  The 
Cachuma  Project  consists  of  Bradbury 
Dam,  Cachuma  Lake,  and  various  water 
conveyance  facilities.  The  dam 
impounds  water  along  the  Santa  Ynez 
River  in  northern  Santa  Barbara  County. 
Water  is  provided  to  the  Cachuma 
Project  Member  Units  for  irrigation, 
domestic,  and  municipal  and  industrial 
water  uses.  The  current  Member  Units 
consist  of  the  City  of  Santa  Barbara, 
Goleta  Water  District,  Montecito  Water 
District,  Carpinteria  Valley  Water 
District,  and  the  Santa  Ynez  River  Water 
Conservation  District — Improvement 
District  #1.  Reclamation  owns  all  project 
facilities  and  operates  Bradbury  Dam. 
Operation  and  maintenance  of  the 
Cachuma  Project  facilities,  other  than 
Bradbury  Dam,  was  transferred  in  1956 
to  the  Member  Units  who  formed 
Cachuma  Operation  and  Maintenance 
Board  (COMB)  to  carry  out  these 
responsibilities. 

In  August  1997,  the  National  Marine 
Fisheries  Service  (NMFS)  designated  the 
anadromous  steelhead  [Oncorhynchus 
mykiss)  of  the  Southern  Evolutionarily 
Significant  Unit  (ESU),  which  includes 
the  lower  Santa  Ynez  River  below 
Bradbury  Dam,  as  an  endangered 
species  under  the  Federal  Endangered 
Species  Act.  In  April  1999,  Reclamation 
requested  initiation  of  consultation  with 
NMFS  regarding  ongoing  operations  of 
the  Cachuma  Project  under  the 
provisions  of  Section  7  of  the  Federal 
Endangered  Species  Act.  Reclamation 
submitted  a  Biological  Assessment  (BA) 
to  NMFS  in  1999.  The  proposed  actions 
described  in  the  BA  are  designed  to 
improve  the  availability  and  quality  of 
habitat  for  the  steelhead  in  the  lower 
river.  NMFS  issued  a  final  Opinion  in 
September  2000.  The  Opinion 
concluded  that  the  proposed  actions 
described  in  the  BA  would  not 
jeopardize  the  continued  existence  of 
the  anadromous  steelhead  of  the 
Southern  ESU,  nor  destroy  or  adversely 
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modify  critical  habitat.  The  Opinion 
included  mandatory  terms  and 
conditions  that  require  Reclamation  to 
implement  15  specific  reasonable  and 
prudent  measures  to  minimize  "take"  of 
the  southern  steelhead.  Reclamation 
will  implement  the  management  actions 
and  projects  in  the  Opinion  to  ensiue 
compliance  with  the  Federal 
Endangered  Species  Act. 

Prior  to,  and  concmrent  with,  the 
endangered  species  consultation. 
Reclamation  and  the  Cachimia  Member 
Units  prepared  a  Fish  Management  Plan 
(FMP)  for  the  lower  Santa  Ynez  River. 
The  FMP  management  actions  include 
(1)  creating  new  habitat  and  improving 
existing  habitat  in  the  lower  river  and 
tributaries;  (2)  improving  access  to 
spawning  and  rearing  habitats  in  the 
lower  river  and  tributaries;  and  (3) 
increasing  public  awareness  and 
support  for  beneficial  actions  on  private 
lands.  The  FMP  identifies  specific 
reaches  of  the  mainstem  and  tributaries 
for  habitat  protection  and  improvement. 
The  highest  priority  has  been  assigned 
to  lower  Hilton  Creek,  which  is  located 
on  Reclamation  property,  and  the 
mainstem  of  the  river  between  Bradbury 
Dam  and  Highway  154.  A  high  priority 
is  also  assigned  to  enhancing  habitats  on 
the  following  tributaries  which  have 
favorable  flows  and  habitat  conditions 
for  aquatic  resources:  Quiota,  El  Jaro, 
and  Salsipuedes  creeks. 

The  overall  purposes  of  the  BO  and 
FMP  management  actions  are  two-fold: 

(1)  Ensure  that  operation  of  the 
Cachuma  Project  is  consistent  with  the 
Federal  Endangered  Species  Act 
regarding  effects  on  the  southern 
steelhead;  and  (2)  improve  conditions 
for  native  fish,  particularly  the 
endangered  southern  steelhead,  in  the 
Santa  Ynez  River  watershed  below 
Bradbury  Dam. 

Reclamation  and  Cachuma  COMB 
have  prepared  the  draft  EIS/EER  to 
evaluate  the  incidental  adverse  impacts 
of  the  proposed  management  actions 
and  projects  to  improve  fish  habitat 
conditions  on  the  Santa  Ynez  River 
below  Bradbujy  Dam  in  northern  Santa 
Barbara  County.  These  impacts  include 
temporary  construction  related 
disturbances  to  riparian  and  aquatic 
habitat  during  fish  habitat  restoration 
work  in  the  river  and  tributaries; 
impacts  to  oak  trees  and  recreational 
facilities  at  Cachuma  Lake  due  to 
surcharging  the  reservoir  to  store 
additional  water  for  downstream 
releases  for  fish;  and  others  described  in 
the  Draft  EIS/EIR. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 


request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  v^l  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosiu-e  in  their  entirety. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  July  21,2003. 

Dated:  March  31,  2003. 
Frank  Michny. 

Regional  Environmental  Officer,  Mid-Pacific 

Region. 

[FR  Doc.  03-18905  Filed  7-23-03;  8:45  am]" 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Martin  Marietta 
Materials,  Inc.,  Case  No.  7:03-CW-122- 
F(l),  (E.D.N.C),  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  North  Carolina  on 
July  8,  2003.  The  proposed  Consent 
Decree  concerns  alleged  violations  of 
sections  301(a),  402,  and  404  of  the 
Clean  Water  Act,  33  U.S.C.  1311(a), 
1342  and  1344,  resulting  from 
Defendant's  unauthorized  discharge  of 
pollutants  into  waters  of  the  United 
States  at  the  Leland  Stone  Yard  which 
is  located  on  the  south  side  of  US 
Highway  74/76,  east  of  Malmo  Loop 
Road,  in  Brunswick  County,  North 
Carolina. 

The  proposed  Consent  Decree  would 
require  the  payment  of  a  civil  penalty  of 
$30,000  and  completion  of  site 
restoration  activities,  including  the 
filling  of  ditches. 

The  United  States  Department  of 
Justice  will  receive  written  comments 
relating  to  the  proposed  Consent  Decree 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice. 
Comments  should  be  addressed  to 
Martin  F.  McDermott,  Attorney,  United 
States  Department  of  Justice, 
Environmental  Defense  Section,  P.O. 
Box  23986.  Washington.  DC  20026- 
3986.  and  should  refer  to  United  States 


V.  Martin  Marietta  Materials,  Inc.,  Case 
No.  7:03-CV-122-F(l),  (E.D.N.C). 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Eastern 
District  of  North  Carolina,  310  New 
Bern  Avenue,  Federal  Building,  5th 
Floor,  Raleigh,  North  Carolina,  or  at  the 
following  Web  site:  http:// 
www.usdoj.gov/enrd/open.html. 

Stephen  Samuels, 

Assistant  Chief.  Environmental  Defense 

Section.  Environment  &■  Natural  Resources 

Division. 

[FR  Doc.  03-18770  Filed  7r23-03;  8:45  am] 

HLUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Consistent  with  the  procedures  in  28 
CFR  50.7  and  42  U.S.C.  9622(i),  notice 
is  hereby  given  that  on  July  3,2003,  a 
proposed  consent  decree  ("consent 
decree")  in  United  States  v.  Waste 
Management  of  Indiana,  LLC,  Civil 
Actions  No.  3:03CV0483AS,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Indiana,  South 
Bend  Division.  This  consent  decree 
resolves  claims  against  Waste 
Management  of  Indiana,  L.L.C.,  for  costs 
incurred  and  to  be  incurred  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act,  in  connection  with  the  Waste,  Inc. 
Superfund  Site  located  in  Michigan 
City,  Indiana.  Under  the  terms  of  the 
consent  decree.  Waste  Management  of 
Indiana  agrees  to  reimburse  $95,000  to 
the  Superfund. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Chicago  Specialties,  LLC, 
Civil  Action  No.  3:03CV0483AS,  D.J. 
Ref.  90-11-3-1376/7. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  204  South  Main  Street,  South 
Bend,  hidiana  46601,  and  at  U.S.  EPA 
Region  V,  77  West  Jackson  Blvd., 
Chicago,  Illinois  60604.  During  the 
public  comment  period,  the  consent 
decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://wwwusdoj.gov/enrd/ 
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DEPARTMENlr  OF  JUSTICE 

Notice  of  Lodjging  of  Consent  Decree 
Between  the  United  States,  the  State  of 
Michigan,  and  the  Wisconsin  Electric 
Power  Company  Under  the  Clean  Air 
Act 


Under  28  C 
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Amended  Corisent 
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R  50.7,  notice  is  hereby 
uly  10.  2003,  a  proposed 
Decree  ("Amended 
")  between  the  United 
A.  Cox,  Attorney 
State  of  Michigan,  ex  rel. 
ent  of  Environmental 
of  Michigan"),  and  the 
le  ctric  Power  Company 
^lectric").  Civil  Action  No. 
lodged  with  the  United 
Court  for  the  Eastern 
nsin. 

Consent  Decree 
C  onsent  Decree  that  was 
1  iastem  District  of 
\pril  29,  2003,  notice  of 
ded  at  68  FR  26354 
Like  the  original 

Decree,  this  proposed 
Decree  would  resolve 
by  the  United  States 

Electric  pursuant  to 
and  167  of  the  Clean  Air 
42U.S.C.  7413(b)  and 
injunctive  relief  and  the 
;ivil  penalties  for 
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ll^rovisions  in  Part  C  of 
the  Act,  42  U.S.C.  7470- 


New  Source 
in  Part  D  of 
the  Act,  42  U.S.C.  7501- 


-enforceable  State 
Plan  developed  by  the 


State  of  Michigan  (the  "Michigan  SIP"); 
and 

(d)  The  federally-enforceable  State 
Implementation  Plan  developed  by  the 
State  of  Wisconsin  (the  "Wisconsin 
SIP"). 

In  addition,  this  Amended  Consent 
Decree  would  resolve  claims  asserted  by 
the  State  of  Michigan  against  Wisconsin 
Electric  pursuant  to  Section  167  of  the 
Act,  42  U.S.C.  7477.  and  Section  5530 
of  Part  55  of  Michigan's  Natural 
Resources  and  Environmental 
Protection  Act  ("Part  55  of  NREPA"), 
MCL  §  324.5530,  for  injunctive  rehef 
and  the  assessment  of  civil  fines  for 
alleged  violations  of: 

(a)  The  Prevention  of  Significant 
Deterioration  provisions  in  Part  C  of 
Subchapter  I  of  the  Act,  42  U.S.C.  7470- 
92;  and 

(b)  Section  5505  of  Part  55  of  NREPA, 
MCL  §324.5505. 

The  proposed  Amended  Consent 
Decree  incorporates  two  types  of 
changes  from  the  original  Consent 
Decree.  First,  various  changes  have  been 
made  to  reflect  the  addition  of  the  State 
of  Michigan  as  a  Plaintiff-Intervenor. 
Among  these  are  changes  to  the  Penalty 
and  Fines  Section  (Section  X),  in  which 
Wisconsin  Electric  would  be  required  to 
pay  a  fine  of  $100,000  to  the  State  of 
Michigan  and  a  civil  penalty  of  $3.1 
million  to  the  United  States,  and 
changes  to  the  Resolution  of  Claims 
Section  (Section  XI),  in  which  a 
Resolution  of  Claims  parallel  to  that 
provided  by  the  United  States  is 
provided  for  claims  that  may  be  brought 
by  the  State  of  Michigan.  Second, 
clarifying  changes  have  been  made  to 
six  paragraphs  in  which  Wisconsin 
Electric's  emissions  would  be  limited  to 
levels  that  are  measured  as  either  a  30- 
day  or  12-month  rolling  average.  (See 
paragraphs  58,  62,  63,  73,  76,  and  77.) 
Each  of  these  clarifVing  changes  is 
intended  to  eliminate  any  ambiguity  as 
to  when  the  compliance  requirement 
actually  commences,  given  that,  in  each 
provision,  the  emission  limit  is 
measured  by  reference  to  a  historical 
period  {i.e.,  the  last  30  days  or  12 
months). 

The  Department  of  JuStice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Wisconsin  Electric,  D.J.  Ref. 
No.  90-5-2-1-07493. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 


Attorney,  Eastern  District  of  Wisconsin, 
Federal  Courthouse,  517  East  Wisconsin 
Ave.,  Milwaukee,  Wisconsin  53202,  and 
at  U.S.  EPA  Region  V.  77  West  Jackson 
Blvd.,  Chicago,  IL  60604-3507.  During 
the  public  comment  period,  the  Consent 
Decree,  may  also  be  examined  on  the 
following  Department  of  justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open. html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  (tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $19.25  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

W.  Benjamin  Fisherow, 

Deputy  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-18771  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4410-15-^ 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Callahan's  Foods;  Denial  of 
Application 

On  October  28.  2001,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Callahan's  Foods 
(Callahan's)  proposing  to  deny  its 
application,  executed  on  May  13.  1997, 
for  DEA  Certificate  of  Registration  as  a 
distributor  of  list  I  chemicals.  The  Order 
to  Show  Cause  alleged  that  granting  the 
application  of  Callahan's  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(h)  and 
824(a)(4).  The  Order  to  Show  Cause  also 
notified  Callahan's  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  its  hearing  right  would  be  deemed 
waived. 

According  to  the  DEA  investigative 
file,  the  Order  to  Show  Cause  was  sent 
by  certified  mail  to  Callahan's  at  its 
proposed  registered  location  in  Pulaski, 
Virginia  and  was  received  on  November 
2,  2001.  DEA  has  not  received  a  request 
for  hearing  or  any  other  reply  from 
Callahan's  or  anyone  purporting  to 
represent  the  company  in  this  matter. 

Therefore,  the  Acting  Administrator 
of  DEA,  finding  that  (1)  thirty  days 
having  passed  since  the  delivery  of  the 
Order  to  Show  Cause  at  the  applicant's 
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proposed  registered  address,  and  (2)  no 
request  for  hearing  having  been 
received,  concludes  that  Callahan's  has 
waived  its  hearing  right.  See  Aqui 
Enterprises.  67  FR  12576  (2002).  After 
considering  relevant  material  from  the 
investigative  file  in  this  matter,  the 
Acting  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1309.53(c)  and  (d)  and 
1316.67  (2003).  The  Acting 
Administrator  finds  as  follows: 

List  I  chemicals  are  those  that  may  be 
used  in  the  manufacture  of  a  controlled 
substance  in  violation  of  the  Controlled 
Substances  Act.  21  U.S.C.  802(34);  21 
CFR  1310.02(a).  Pseudoephedrine  and 
ephedrine  are  list  I  chemicals 
commonly  used  to  illegally  manufacture 
methamphetamine,  a  Schedule  II 
controlled  substance. 
Methamphetamine  is  an  extremely 
potent  central  nervous  system 
stimulant,  and  its  abuse  is  a  growing 
problem  in  the  United  States. 

The  Acting  Administrator's  review  of 
the  investigative  file  reveals  that  on  May 
21.  1997,  DEA's  Chemical  Operations 
Registration  section  received  an 
application  dated  May  13,  1997,  on 
behalf  of  Callahan's.  "The  application 
was  submitted  by  the  company's  owner, 
Tony  L.  Callahan.  The  applicant  sought 
DEA  registration  as  a  distributor  of  the 
list  I  chemicals,  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine.  Because 
Callahan's  submitted  its  application  for 
registration  on  or  before  July  12,  1997. 
the  firm  qualified  for  temporary 
exemption  from  the  requirement  of 
registration,  pursuant  to  21  CFR 
1309.10. 

For  reasons  unknown,  Callahan's 
registration  application  was  not 
received  by  the  DEA  Richmond 
(Virginia)  District  Office  for  follow-up 
investigation  until  April  4,  1999. 
Nevertheless,  on  six  separate  occasions 
between  April  27.  1999  and  June  10, 

1999,  a  DEA  Diversion  Investigator 
attempted  to  reach  Tony  Callahan  by 
telephone  to  discuss  information 
necessary  for  completion  of  the 
application  process.  There  is  no 
information  in  the  investigative  file 
demonstrating  that  DEA  personnel  were 
successful  in  reaching  Tony  Callahan 
during  that  time  period.  However,  on 
December  3,  1999,  and  again  on  May  15, 

2000,  a  DEA  Diversion  Investigator 
contacted  Tony  Callahan,  and  requested 
the  following  information: 

a.  A  list  oithe  company's  officers; 

b.  A  brief  description  of  the 
company's  main  business; 

c.  Percentage  of  the  company's 
business  pertaining  to  list  I  chemicals; 

d.  A  list  of  list  I  chemical  suppliers; 


e.  A  list  of  list  I  chemical  customers; 

f.  Copies  of  relevant  licenses;  and 

g.  Descriptionof  the  company's 
security  as  well  as  a  copy  of  any 
security  contracts. 

Callahan's  failed  to  provide  the 
requested  information.  In  response,  a 
DEA  Diversion  Investigator  traveled  to 
Callahan's  on  January  4,  and  March  2, 
2000,  again  requesting  information 
necessary  to  process  the  company's 
registration  application.  On  both 
occasions,  the  investigator  met  with 
Robert  Callahan  (son  of  Tony  Callahan) 
and  his  wife  Lisa.  Robert  and  Lisa 
Callahan  were  part  of  the  management 
structure  and  provided  assistance  to 
Tony  Callahan  in  the  operation  of 
Callahan's.  Despite  DEA's  repeated 
requests,  the  requested  information  was 
not  provided. 

On  February  2,  2001,  the  DEA 
Richmond  office  directed  a  letter  to 
Tony  Callahan.  The  letter  recited  DEA's 
repeated  attempts  to  obtain  information 
from  Callahan's  and  again  requested 
information  needed  to  process  its 
pending  DEA  application.  The  letter 
further  informed  Tony  Callahan  that 
pursuant  to  21  CFR  1309.35.  DEA  "may 
require  an  applicant  to  submit 
documents  of  written  statements  of  fact" 
relevant  to  process  a  pending 
application.  The  letter  further  stated 
that  "[tjhe  failure  of  the  applicant  to 
provide  such  documents  or  statements 
within  a  reasonable  time  after  [such 
request]  shall  be  deemed  a  waiver  by  the 
applicant  of  an  opportunity  to  present 
*   *   *  documents  or  facts  for 
consideration  by  DEA  in  granting  the 
application."  The  letter  concluded  that 
should  the  company  fail  to  respond  to 
DEA  correspondence,  such  failure 
would  be  deemed  a  withdrawal  of 
Callahan's  pending  application, 
pursuant  to  21  CFR  1309.36(b). 
Callahan's  was  given  thirty  days  to 
respond  to  DEA's  letter.  A  similar  letter 
was  subsequently  sent  to  Callahan's  on 
April  16,2001. 

On  or  about  March  5,  2001,  Tony 
Callahan  telephoned  the  DEA  Richmond 
office  and  stated  that  he  had  sent  the 
requested  documents  to  DEA.  However, 
DEA  records  did  not  show  receipt  of  the 
requested  information.  Tony  Callahan 
assured  DEA  personnel  that  he  would 
send  the  dociunents. 

On  April  20,  2001,  Tony  Callahan 
called  the  Diversion  Group  Supervisor 
of  the  DEA  Richmond  Office  stating  that 
he  wished  to  continue  the  registration 
process  and  to  that  end,  again  informed 
DEA  personnel  that  he  would  submit  all 
necessary  documents.  However,  when 
DEA  personnel  finally  received 
documents  from  Tony  Callahan  on  May 
3,  2001,  the  information  contained 


therein  was  found  to  be  incomplete  with 
respect  to  names,  addresses,  phone 
numbers,  and  DEA  registration  numbers 
of  both  suppliers  and  customers  of 
Callahan's  Foods.  During  the  following 
two  months,  DEA's  repeated  attempts  to 
obtain  further  information  from 
Callahan's,  and/or  arrange  times  for  on- 
site  inspections  of  the  business  were 
unsuccessful. 

Pursuant  to  21  U.S.C.  823(h),  the 
Acting  Administrator  may  deny  an 
application  for  Certificate  of 
Regisfration  if  he  determines  that 
granting  the  registration  would  be 
inconsistent  with  the  public  interest  as 
determined  under  that  section.  Section 
823(h)  requires  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  Maintenance  of  effective  controls 
against  diversion  of  listed  chemicals 
into  other  than  legitimate  channels; 

(2)  Compliance  with  applicable 
Federal,  State,  and  local  law: 

(3)  Any  prior  conviction  record  under 
Federal  or  State  laws  relating  to 
controlled  substances  or  to  chemicals 
controlled  under  Federal  or  State  law; 

(4)  Any  past  experience  in  the 
manufacture  and  distribution  of 
chemicals;  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

As  with  the  public  interest  analysis 
for  practitioners  and  pharmacies 
pursuant  to  subsection  (f)  of  section  823. 
these  factors  are  to  be  considered  in  the 
disjunctive;  the  Acting  Administrator 
may  rely  on  any  one  or  combination  of 
factors,  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See,  e.g.  Energy 
Outlet.  64  FR  14269  (1999).  See  also 
Harry  J.  Schwartz,  Jr.,  M.D..  54  FR  16422 
(1989). 

The  Acting  Administrator  finds 
factors  one,  four,  and  five  relevant  to 
Callahan's  Foods'  pending  application. 

With  respect  to  factor  one, 
maintenance  of  effective  controls 
against  the  diversion  of  listed 
chemicals,  the  Acting  Administrator's 
review  of  the  investigative  file  reveals 
that  Callahan's  Foods  failed  to  provide 
to  DEA  information  regarding  security 
or  any  security  contracts  that  the 
company  had  entered  into.  Therefore, 
the  record  before  the  Acting 
Administrator  contains  no  information 
as  to  any  security  measures  employed 
by  Callahan's  designed  to  prevent  the 
diversion  of  listed  chemicals. 

Regarding  factor  four,  the  applicant's 
past  experience  in  the  distribution  of 
chemicals,  DEA's  investigation  revealed 
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that  Callahan  s  failed  to  provide 
information  v  nth  respect  to  its  list  I 
chemical  sup  jliers  and  customers. 
Similarly,  wi  h  respect  to  factor  five, 
other  factors  i  elevant  to  and  consistent 
with  the  publ  ic  safety,  Callahan's  failure 
to  provide  inlormation  necessary  to  the 
processing  of  its  application  for  DEA 
registration  supports  the  denial  of  its 
pending  appl  cation.  In  addition,  DEA 
investigators  vere  unable  to  perform  an 
on-site  inspection  of  Callahan's  to 
determine  whether  or  not  the  company 
could  adequa  ely  handle  listed 
chemicals  an<  the  company  provided 
incomplete  in  formation  necessary  to  the 
processing  of  ts  DEA  application.  See, 
CHM  Wholes;  le  Co..  67  FR  9985  (2002). 
In  light  of  t  le  above,  and  the  absence 
of  evidence  tc  the  contrary,  the  Acting 
Administratoi  is  left  with  the 
conclusion  th  it  Callahan's  cannot  be 
entrusted  witl  i  the  responsibilities  of  a 
DEA  registration.  As  a  result,  the  Acting 
Administratoi  further  concludes  that  it 
would  be  incc  nsistent  with  the  public 
interest  to  gra:  it  the  application  of 
Callahan's  Fodds. 

Accordingly ,  the  Acting 
Administratoi  of  the  Drug  Enforcement 
Administratioi,  pursuant  to  the 
authority  vest;  id  in  him  by  21  U.S.C.  823 
and  28  CFR  0. 100(b)  and  0.104,  hereby 
orders  that  tlw  pending  application  for 
DEA  Certifica  b  of  Registration, 
previously  sul  mitted  by  Callahan's 
Foods  be,  and  it  hereby  is  denied.  This 
order  is  effect)  ve  August  25,  2003. 

Dated:  Fuly  3.  2003. 
William  B.  Simj  ilcins. 
Acting  Adminis.  rator. 
|FR  Doc.  03-18f  58  Filed  7-23-03:  8:45  am] 
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O's  registration  would  be  inconsistent 
with  the  public  interest.  The  Order  to 
Show  Cause  also  notified  G  &  O  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  its  hearing  right  would 
be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  G  &  O  at  its  proposed 
registered  location  in  Paducah, 
Kentucky,  and  was  received  on  April 
26.  2002'.  DEA  has  not  received  a 
request  for  hearing  or  any  other  reply 
from  G  &  O  or  anyone  purporting  to 
represent  the  pharmacy  in  this  matter. 
Therefore,  the  Acting  Administrator 
of  DEA,  finding  that  (1)  thirty  days 
having  passed  since  the  attempted 
delivery  of  the  Order  to  Show  Cause  at 
the  applicant's  last  known  address,  and 
(2)  no  request  for  hearing Tiaving  been 
received,  concludes  that  G  &  O  is 
deemed  to  have  waived  its  hearing  right. 
See  David  W.  Under,  67  FR  12579 
(2002).  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Acting  Administrator  finds  that  G 
&  O  previously  possessed  DEA 
Certificate  of  Registration  AG2999691. 
On  July  23.  1992,  an  Order  to  Show 
Cause  was  issued  proposing  to  revoke 
that  Certificate  of  Registration.  The 
Order  to  Show  Cause  alleged  in 
substance  that  (1)  in  July  1990,  an 
individual  had  overdosed  on  Demerol 
received  from  the  owner-manager 
pharmacist  of  G  &  O  Pharmacy,  Randall 
Lockhart,  without  the  benefit  of  a 
prescription;  (2)  accountability  audits 
conducted  of  G  &  O  Pharmacy  by  DEA 
investigators  in  1990  revealed  shortages 
of  Schedules  II  and  III  controlled 
substances;  (3)  G  &  O  Pharmacy  had 
filled  at  least  217  call-in  prescriptions 
not  authorized  by  the  physicians  whose 
names  appeared  on  the  pharmacy's 
records;  and  (4)  at  least  one  individual, 
on  multiple  occasions,  had  received 
controlled  substances  from  Mr.  Lockhart 
without  seeing  the  physician  listed  on 
the  call-in  prescription. 

Following  prehearing  procedures,  a 
hearing  was  held  in  Louisville, 
Kentucky,  on  March  10  and  11,  1993. 
After  the  hearing,  both  parties  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  Subsequently,  on 
December  16,  1993,  counsel  for  the 
Government  filed  a  motion  to  reopen 
the  proceedings,  alleging  that  Mr. 
Lockhart  transferred  ownership  of  G  & 
O  to  AML  Corporation  (AML).  The 
motion  also  alleged  that  AML  had 
applied  for  and  received  DEA  Certificate 
of  Registration  BA3838553  to  operate  G 
&  O  and  that  DEA  had  not  been  notified 


pursuant  to  21  CFR  1301.62  and 
1307.14(b)  (both  sections  presently 
designated  as  section  1301.52).  The 
motion  further  alleged  that  G  &  O 
Pharmacy  had  ceased  doing  business 
under  it  previous  ownership  or  that  Mr. 
Lockhart  had  transferred  ownership  to 
another  entity.  When  G  &  O  failed  to 
respond  to  the  Government's  motion, 
Administrative  Law  Judge  Mary  Ellen 
Bittner  (Judge  Bittner)  issued  an  order 
reopening  the  proceedings  in  Docket 
No.  92-78. 

On  March  11,  1994,  an  Order  to  Show 
Cause  was  issued  to  AML  d/b/a  G  &  O 
Pharmacy  (containing  the  same 
allegations  as  those  raised  in  the  July  23, 
1992,  Order  to  Show  Cause)  alleging 
that  its  continued  registration  was 
inconsistent  with  the  public  interest. 
The  Order  to  Show  Cause  further 
alleged  that  Mr.  Lockhart  had 
improperly  transferred  ownership  of  G 
&  O  without  notifying  DEA  as  required. 
Following  the  consolidation  of  the  two 
cases,  a  hearing  was  conducted  on 
November  17,  1994. 

After  finding  that  the  continuance  of 
a  registration  would  be  inconsistent 
with  the  public  interest,  the  then- 
Deputy  Administrator  of  DEA  revoked 
DEA  Certificate  of  Registration 
BA3838553  previously  issued  to  AML 
Corporation  d/b/a  G  &  O  Pharmacy.  See, 
AML  Corporation  d/b/a  G  &  O       " 
Pharmacy,  and  G  &  O  Pharmacy,  61  FR 
8973  (March  6,  1996).  The  Acting 
Administrator  finds  that  the  findings  of 
fact  and  conclusions  of  law,  which  led 
to  the  revocation  of  AML/G  &  O's  DEA 
Certificate  of  Registration,  are  set  forth 
in  great  detail  in  the  referenced  final 
order.  They  will  not  be  repeated  in  this 
final  order,  but  are  incorporated  herein 
and  will  be  referred  to  as  necessary  in 
rendering  a  decision  in  this  matter. 

G  &  O  has  a  documented  history  of 
non-compliance  with  DEA  laws  and 
regulations.  From  1989  to  1991  while 
registered  under  DEA  registration 
number  AG2999691,  the  pharmacy 
dispensed  24  vials  of  Demerol,  a 
Schedule  II  controlled  substance,  to  a 
dentist  without  a  valid  prescription.  It 
was  later  determined  that  these  drugs 
were  dispensed  for  the  dentist's 
personal  use.  Accountability  audits 
conducted  by  DEA  investigators  of  G  & 
O's  controlled  substances  revealed 
significant  shortages  of  various 
Schedules  II,  III,  and  IV  controlled 
substances  and  the  pharmacy  filled 
numerous  prescriptions  for  controlled 
substances  that  were  not  authorized  by 
physicians  whose  names  appeared  on 
the  prescriptions.  In  addition,  Mr. 
Lockhart  improperly  transferred 
ownership  of  G  &  O  to  AML  without 


notifying  DEA  as  required  by  the 
agency's  regulations. 

The  Acting  Administrator  also  finds 
that  effective  March  17,  1999,  Mr. 
Lockhart  and  the  Kentucky  Board  of 
Pharmacy  (Board)  entered  into  an 
Agreed  Order  with  respect  to  Mr. 
Lockhart's  license  to  practice  pharmacy 
in  that  state.  Among  die  factual  findings 
agreed  upon  by  the  parties  was  that  in 
September  1997,  Mr.  Lockhart  made  a 
false  or  fraudulent  statement  or 
misrepresentation  of  a  material  fact  to 
the  Board  in  securing  renewal  of  his 
pharmacist  license.  As  a  result,  Mr. 
Lockhart  was  ordered  to  pay  a  fine  of 
$1,000  and  obtain  ten  hours  of 
continuing  education. 

The  parties  entered  into  a  second 
Agree  Order  on  September  13,  2000, 
when  it  was  determined  that  Mr. 
Lockhart  failed  to  submit  evidence  of 
continuing  education  hours  as  required 
by  the  order  of  March  17,  1999.  as  a 
result,  Mr.  Lockhart  was  fined  $500,  and 
ordered  to  obtain  an  additional  6.5 
hours  of  continuing  education  within 
six  months  of  the  entry  of  the  Agreed 
Order. 

Pursuant  to  21  U.S.C.  823(f),  the 
Acting  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Acting 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henrv'  J.  Schwartz,  Jr.,  M.D.,  54  FR 
16,42'2  (1989). 

Regarding  factor  one, 
recommendation  of  appropriate  state 
licensing  board  or  professional 
disciplinary  authority,  in  1997  and 
again  in  2000,  Mr.  Lockhart's  license  to 
practice  pharmacy  was  subject  to  review 
and  sanction  by  the  Kentucky  Board  of 


Pharmacy.  These  actions  were  based 
upon  Mr.  Lockhart's  misrepresentations 
on  a  renewal  application  regarding  his 
continuing  education,  and  his  failure  to 
obtain  continuing  education  as  required 
by  the  Board. 

Factors  two  and  four,  experience  in 
dispensing  controlled  substances  and 
compliance  with  applicable  controlled 
substance  laws  are  relevant  in 
determining  whether  G  &  O's 
registration  would  be  inconsistent  with 
the  public  interest.  The  then-Deputy 
Administrator  previously  found  that  Mr. 
Lockhart's  improperly  dispensed 
Schedule  II  controlled  resulting  in  the 
transfer  of  24  dosage  units  of  Demerol 
to  a  dentist  for  his  personal  use.  61  FR 
at  8976.  Further,  accountability  audits 
conducted  by  DEA  investigators 
revealed  shortages  of  over  40,000  dosage 
units  of  various  Schedules  II  through  IV 
controlled  substances  with  no  evidence 
adduced  by  G  &  O  to  explain  the 
shortages.  In  addition,  DEA's  previous 
investigation  of  G  &  O  revealed  that  the 
pharmacy  unlawfully  dispensed 
controlled  substances  in  which 
approximately  198  prescriptions 
retrieved  from  the  pharmacy  were  not 
authorized  by  the  physicians  whose 
names  appeared  on  the  pharmacy 
records.  Such  conduct  is  grounds  for 
denying  G  &  O's  pending  application  for 
DEA  registration. 

In  addition,  Mr.  Lockhart  and  G  &  O 
demonstrated  non-compliance  with 
DEA  regulations  when  Mr.  Lockhart 
transferred  ownership  of  G  &  O  to  AML. 
Pursuant  to  21  CFR  1307.14(b)  (since 
redesignated  as  21  CFR  1301.52),  Mr. 
Lockhart  was  required  to  provide  the 
Special  Agent  in  Charge  in  his  area 
specific  information  at  least  14  days  in 
advance  of  the  date  of  the  proposed 
transfer  of  his  ownership  in  G  &  O.  The 
record  before  the  Acting  Administrator 
reveals  that  Mr.  Lockhart  failed  to 
inform  DEA  of  the  transfer. 

As  to  factor  five,  the  Acting 
Administrator  finds  relevant  a  finding 
in  the  previous  proceeding  that  the 
transfer  of  ownership  from  G  &  O  to 
AML  was  not  a  bona  fide  transaction, 
but  as  Judge  Bittner  described,  "a 
stratagem  to  obtain  a  new  DEA 
registration."  61  FR  at  8976.  The 
apparent  ruse  designed  to  secure  a  DEA 
Certificate  of  Registration  demonstrates 
a  disturbing  willingness  on  the  part  of 
Mr.  Lockhart  to  engage  in  dishonest 
conduct,  and  further  weighs  in  favor  of 
denying  G  &  O's  pending  application. 
Similarly,  factor  five  is  relevant  to  Mr. 
Lockhart's  use  of  false.information  on 
the  application  for  renewal  of  his 
pharmacist  license.  It  is  well  settled  that 
a  registration  of  pharmacy  may  be 
revoked  or  application  denied  based  on 


the  wrongdoing  of  its  owner  or  officers, 
Crosstown  Drugs,  54  FR  28521  (1989). 
See  also,  Alexander  Drug  Company,    ■ 
Inc.,  66  FR  18299  (2001). 

It  is  clear  that  G  &  O's  past  experience 
in  handling  controlled  substances  is 
dismal  at  best.  The  pharmacy,  through 
its  owner  Randall  Lockhart  improperly 
dispensed  controlled  substances, 
including  instances  where  the  pharmacy 
failed  to  obtain  physician  authorization 
and  G  &  O  also  failed  to  account  for 
shortages  of  large  quantities  of 
controlled  substances.  Mr.  Lockhart 
further  engaged  in  the  deceptive  transfer 
of  his  ownership  interest  in  G  &  O  to 
another  entity  for  the  purpose  of 
securing  a  DEA  registration. 

The  Acting  Administrator 
acknowledges  that  most  of  these  events 
took  place  more  than  ten  years  ago. 
However,  in  light  of  G  &  O's  failure  to 
request  a  hearing  in  this  matter,  and  the 
absence  of  evidence  to  rebut  the  above 
allegations,  the  Acting  Administrator  is 
left  with  the  conclusion  that  the 
applicant  has  not  corrected  the 
deficiencies  which  led  to  the  revocation 
of  its  previous  Certificate  of 
Registration.  This  conclusion  is  further 
supported  by  evidence  that  Mr. 
Lockhart  has  continued  to  engage  in 
dishonest  conduct  by  providing  false     • 
information  on  a  state  professional 
application,  resulting  in  fines  and 
further  conditions  being  placed  on  his 
pharmacist  license.  In  view  of  the 
foregoing,  the  Acting  Administrator 
concludes  that  G  &  O  cannot  be 
entrusted  to  handle  controlled 
substances,  and  the  granting  of  its 
application  would  not  be  in  the  public 
interest. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
auUiority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.1o6(b)  and  0.104, 
hereby  orders  that  the  application  for 
DEA  Certificate  of  Registration 
submitted  by  G  &  O  Pharmacy  of 
Paducah,  Incorporated  be,  and  it  hereby 
is,  denied.  This  order  is  effective  August 
25,  2003. 

Dated;  July  3.  2003. 
William  B.  Simpkins, 

Acting  Administrator. 

[FR  Doc.  03-18870  Filed  7-23-03;  8:45  am] 
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around  December  2000,  an  application 
dated  November  15.  2000,  was  received 
by  DEA  on  behalf  of  J&P.  The  applicant 
sought  DEA  registration  as  a  distributor 
of  the  list  I  chemical  ephedrine.  On 
March  15,  2001,  Pat  Alexander,  co- 
owner  of  J&P,  submitted  a  written 
request  to  add  pseudoephedrine  to  J&P's 
application.  Because  J&P  did  not  submit 
its  application  for  registration  on  or 
before  July  12.  1997,  the  firm  did  not 
qualify  for  temporary  exemption  from 
the  requirement  of  registration,  pursuant 
to  21  CFR  1309.10.  Accordingly,  J&P 
was  not  authorized  to  distribute  listed 
chemicals  prior  to  approval  of  its 
pending  application  for  registration. 
See,  Aseel,  Incorporated,  Wholesale 
Division,  66  FR  35459  (2001). 

The  Acting  Administratoi  finds  that 
J&P  is  a  retail  distributor  located  in 
Rockmart,  Georgia,  and  is  owned  by  Jeff 
Alexander  and  his  wife  Pat.  The  firm 
specializes  in  the  sale  of  candy,  hats, 
gloves  and  other  novelty  itertis.  J&P  was 
purchased  from  Mrs.  Alexander's 
brother  Larry  Weaver  under  its  former 
name.  Novelty  Plus.  Novelty  Plus  was 
previously  registered  with  DEA  as  a 
distributor  of  list  I  chemicals  under 
Certificate  of  Registration  number 
002093NYY.  That  registration  expired 
on  October  31,  2000. 

As  part  of  a  pre-registration 
investigation,  DEA  Diversion 
Investigators  met  with  J&P's  owners  on 
March  15,  2001.  J&P's  owners  informed 
DEA  personnel  that  the  firm  anticipated 
that  its  retail  sale  of  list  I  chemical 
products  would  constitute  fiftv-percent 
of  the  firm's  business.  J&P  also  provided 
to  DEA  investigators  a  list  of  ephedrine 
and  pseudoephedrine  products  that  it 
intended  to  sell,  including  "Heads  Up" 
and  "Max  Alert"  brands  in  60-count 
bottles.  A  review  of  J&P's  list  of 
proposed  customers  reveals  that  they 
are  comprised  primarily  of  convenience 
stores  or  gas  stations. 

J&P  also  provided  to  DEA 
investigators  the  names  of  two  of  its 
proposed  suppliers  of  list  I  chemical 
products.  One  of  the  suppliers,  located 
in  Belvedere.  South  Carolina,  was 
previously  the  subject  of  DEA  show 
cause  proceedings  to  revoke  its  DEA 
registration,  and  was  alleged  to  have 
violated  DEA  requirements  related  to 
recordkeeping,  excessive  purchases  and 
failure  to  report  suspicious  orders  of 
listed  chemicals.  In  addition,  as  part  of 
a  December  2000  seizure  of  listed 
chemical  products,  law  enforcement 
personnel  in  Springdale,  Arizona  seized 
approximately  51,000  pseudoephedrine 
tablets.  It  was  subsequently  determined 
that  these  products  originated  from 
J&P's  proposed  supplier. 


During  the  month  of  July  2001.  DEAh 
conducted  an  uiu-elated  regulatory 
investigation  of  J&P's  second  proposed 
supplier  of  listed  chemicals,  Galaxy 
wholesale,  Incorporated,  of 
Mabletonton.  Georgia.  During  an 
inspection  of  Galaxy  Wholesale's 
distribution  records,  DEA  investigators 
uncovered  a  sales  invoice  (with  the 
purported  signature  of  Pat  Alexander) 
which  revealed  that  on  March  1,  2001, 
J&P  purchased  "Heads  Up  "  ephedrine 
products  (60-count  bottles  and  6-count 
packets)  from  Galaxy  Wholesale.  At  the 
time  of  the  purchase,  J&P  was  not 
registered  with  DEA  to  handle  listed 
chemicals.  During  the  pre-registration 
inspection  of  March  15,  2001,  neither 
Jeff  or  Pat  Alexander  informed  DEA 
investigators  of  J&P's  purchase  of  list  1 
chemicals  from  Galaxy  Wholesale  when 
asked  about  their  experience  in 
handling  list  I  chemicals  products. 

DEA's  investigation  further  revealed 
that  between  December  2000  and  March 
2002,  J&P  sold  to  three  retail 
establishments  approximately  350 
bottles  (60-count)  of  various  ephedrine 
products,  as  well  as  blister  packets  of 
other  ephedrine  and  pseudoephedrine 
products.  At  the  time  of  these  sales, 
J&P's  application  for  DEA  registration 
was  pending  approval. 

Pursuant  to  21  U.S.C.  823(h).  the 
Acting  Administrator  may  denv  an 
application  for  Certificate  of 
Registration  if  he  determines  that 
granting  the  registration  would  be 
inconsistent  with  the  public  interest  as 
determined  under  that  section.  Section 
823(h)  requires  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  Maintenance  of  effective  controls 
against  diversion  of  listed  chemicals 
into  other  than  legitimate  channels; 

(2)  Compliance  with  applicable 
Federal,  State,  and  local  law: 

(3)  Any  prior  conviction  record  under 
Federal  or  State  laws  relating  to 
controlled  substances  or  to  chemicals 
controlled  under  Federal  or  State  law; 

(4)  Any  past  experience  in  the 
manufacture  and  distribution  of 
chemicals:  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

As  witli  the  public  interest  analysis 
for  practitioners  and  pharmacies 
pursuant  to  subsection  (f)  of  section  823, 
these  factors  are  to  be  considered  in  the 
disjunctive;  the  Acting  Administrator 
may  rely  on  any  one  or  combination  of 
factors,  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See,  e.g.  Energy 
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Outlet,  64  FR  14269  (1999).  See  also 
Henry  J.  Schwartz,  Jr..  M.D..  54  FR 
16422  (1989). 

The  Acting  Administrator  finds 
factors  two,  four  and  five  relevant  to  J 
&  P's  pending  application. 

With  respect  to  factor  two,  the 
applicant's  compliance  with  applicable 
law,  the  Acting  Administrator  finds  that 
between  December  2000  and  March 
2002,  J&P  violated  applicable  law  by 
distributing,  without  a  DEA  registration, 
bottle  quantities  of  ephedrine  as  well  as 
pseudoephedrine  products  to  three 
retail  establishments,  in  violation  of  21 
U.S.C.  843(a)(9).  The  Acting 
Administrator  also  finds  factor  two 
relevant  to  J&P's  March  2001  purchase 
of  ephedrine  products  from  Galaxy 
Wholesale  while  not  registered  with 
DEA,  in  violation  of  21  U.S.C.  822(a) 
and  21  CFR  1309.21(a)  and  1310.09. 

With  respect  to  factor  four,  the 
applicant's  past  experience  in  the 
distribution  of  chemicals,  the  Acting 
Administrator  finds  that 
notwithstanding  the  above  referenced 
purchase  and  sale  of  listed  chemical 
products  by  the  owners  of  J&P.  the 
applicant  has  not  demonstrated  that  it 
possesses  any  meaningful  experience  in 
the  distribution  of  these  products.  The 
Acting  Administrator  finds  J&P's  lack  of 
experience  most  telling  in  the  fact  that 
its  owners  continued  the  purchase  and 
sale  of  listed  chemical  products  even  as 
its  application  for  registration  was  being 
reviewed  by  DEA.  This  factor  weighs 
against  the  granting  of  Respondent's 
pending  application.  See,  CHM 
Wholesale  Co.,  67  FR  9985  (2002); 
Hologram  Wonders,  Inc.,  67  FR  10231 
(2002);  Southern  Illinois  Wholesale, 
Inc.,  67  FR  12583  (2002). 

J&P's  continued  sale  and  purchase  of 
listed  chemical  products  during  the 
pendency  of  its  registration  application 
is  also  relevant  to  factor  five,  other 
factors  relevant  to  and  consistent  with 
the  public  safety.  The  Acting 
Administrator  also  finds  factor  five 
relevant  to  the  failure  on  the  part  of 
J&P's  owmers  to  inform  DEA 
investigators  of  any  previous  experience 
handling  listed  chemicals,  when  the 
firm  in  fact  purchased  ephedrine 
products  from  Galaxy  Wholesale. 

The  Acting  Administrator  also  finds 
that  J&P  provided  to  DEA  investigators 
a  list  of  customers  that  are  comprised 
solely  of  convenience  stores  and  gas 
stations.  While  there  are  no  specific 
prohibitions  regarding  the  sale  of  listed 
chemicals  products  to  these  entities, 
DEA  has  nevertheless  found  on  previous 
occasions  that  gas  stations  and 
convenience  stores  constitute  sources 
for  the  diversion  of  listed  chemical 
products.  See,  e.g.,  Sinbad  Distributing, 


67  FR  10232. 10233  (2002);  K.V.M. 
Enterprises,  67  FR  70968  (2002)  (denial 
of  application  based  in  part  upon 
information  developed  by  DEA  that  the 
applicant  proposed  to  sell  listed 
chemicals  to  gas  stations,  and  the  fact 
that  these  establishments  in  turn  have 
sold  listed  chemical  products  to 
individuals  engaged  in  the  illicit 
manufacture  of  methamphetamine); 
Xtreme  Enterprises,  Inc.,  67  FR  76195 
(2002). 

Factor  five  is  further  relevant  to  J&P's 
proposed  use  of  listed  chemical  supplier 
that  previously  was  the  subject  of  DEA 
show  cause  proceedings.  The  show 
cause  proceedings  were  based  on 
allegations  that  the  supplier  violated 
laws  and  regulations  related  to  its  DEA 
registration,  and  engaged  in  distribution 
practices  that  led  to  the  diversion  of 
listed  chemicals. 

In  light  of  the  above,  the  Acting 
Administrator  concludes  that  it  would 
be  inconsistent  with  the  public  interest 
to  grant  the  application  of  J&P 
Distributor. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b)  and  0.104.  hereby 
orders  that  the  pending  application  for 
DEA  Certificate  of  Registration, 
previously  submitted  by  J&P  Distributor 
be,  and  it  hereby  is,  denied.  This  order 
is  effective  August  25,  2003. 

Dated:  |uly  3,  2003. 
William  B.  Simpkins, 

Acting  Administrator. 

[FR  Doc.  03-18869  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  441(M)9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled  Sustances; 
Notice  of  Registration 

By  Notice  dated  March  11,  2003,  and 
published  in  the  Federal  Register  on 
April  2.  2003,  (68  FR  16091),  Penick 
Corporation,  158  Mount  Olivet  Avenue. 
Newark,  New  Jersey  07114,  made 
application  by  renewal  to  the  Drug 
Enfocement  Adminstration  to  be 
registered  as  a  bulk  manufacturer  of  the  . 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


Cocaine  (9041)  .. 
Ecgonine  (9180) 


Sctiedule 


The  above  cited  Notice  contained  an 
error'in  that  the  drug  code  for  Cocaine 
was  listed  as  9040  rather  than  9041. 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for  the 
manufacture  of  a  non-controlled 
substance  flavor  extract. 

No  conunents  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Penick  Corporation  to 
manufacture  the  listed  contolled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Penick  Corporation  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  )uly  18,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enfoitement 

Administration. 

[PR  Doc.  03-18867  Filed  7-23-03:  8:45  am] 

BILUNG  CODE  441(M>9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  June  25, 
2001,  the  University  of  Massachusetts, 
Lyle  E.  Craker,  Professor,  Department  of 
Plant  and  Soil  Science,  Stockbridge 
Hall,  Box  37245.  Amherst, 
Massachusetts  01003,  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  Marijuana  (7360)  and 
Tetrahydrocannabinols  (7370),  basic 
classes  of  Schedule  I  controlled 
substances. 

The  University  of  Massachusetts- 
Amherst  plans  to  bulk  manufacture 
(cultivate)  Marijuana  and 
Tefrahydrocannabinols  for  distribution 
to  approved  researchers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  this 
notice  of  application. 
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Any  such 
may  be  addressed 
the  Deputy 
Office  of  Diversion 
Enforcement 
States  Department 
Washington 
Federal  Register 
and  must  be 
September  2\ 
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( omments  or  objections 

,  in  quintuplicate,  to 
Assistant  Administrator, 
Control,  Drug 
Administration,  United 

of  Justice, 
DC  20537,  Attention:  DEA 

Representative  (CCDJ 
led  no  later  than 
2003. 


Dated:  July  i  im'i. 
Laura  M.  Nagc  . 

Deputy  Assista  it  j 

Diversion  Cont  -ol, 

Adminislmtior . 

[FR  Doc.  03-18  866  Filed  7-23-03:  8:45  am] 

BILUNG  CODE  441  0-(19-M 


'  Administrator,  Office  of 
I,  Drug  Enforcement 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (OJJDP)  bocket  No.1379] 

Notice  of  FurMing  Availability  for  Girls 
Study  Group 


AGENCY:  Offide 
Delinquency 
Justice  Prograhi 
action:  Notici  ( 


of  Juvenile  Justice  and 
revention.  Office  of 
s,  Justice, 
of  funding  availability. 


summary:  Th(  Office  of  Juvenile  Justice 
and  Delinque:  icy  Prevention  (OJ)bP)  is 
soliciting  app  ications  from  public  or 
private  agenci  es  or  organizations  to 
assemble  and  convene  a  Girls  Study 
Group.  The  purpose  of  the  Girls  Study 
Group  is  to  de  velop  a  sound  theoretical 
and  empirical  foundation  to  guide 
future  development,  testing,  and 
dissemination  of  strategies  to  effectively 
prevent  and  rt  duce  girls'  involvement 
in  delinquenc  /  and  violence  and  reduce 
the  negative  o  )nsequences  of  such 
involvement.  The  Girls  Study  Group 
will  provide  s  ate  and  local 
policymakers  md  practitioners  with 
theoretically  s  jund,  cultiu-ally  and 
developmenta  ly  appropriate,  and 
empirically  griunded  strategies 
(encompassini ;  program  elements, 
principles,  am  1  policies)  to  prevent  and 
reduce  female  delinquency  and  its 
consequences.  One  2-year  cooperative 
agreement  wil  be  awarded. 
DATES:  Applic  itions  must  be  received 
by  September  22,  2003. 
ADDRESS:  All  i  pplications  must  be 
completed  onl  ine  using  OJP's  Grants 
Management  System  [http:// 
www. oip.usdoi.gov/fundopps. htm). 
Faxed  or  e-mailed  applications  will  not 
be  accepted.    I 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Allen-^agan,  by  telephone,  at 
202-307-13081  (this  is  not  a  toll-free 


number)  or  by  e-mail,  at 
barbara@ojp.  usdoj.gov. 

SUPPLEMENTARY  INFORMATION:  The 

ultimate  goal  of  the  Girls  Study  Group 
.  project  is  to  develop  the  research 
foundation  that  communities  need  to 
make  sound  decisions  about  how  best  to 
prevent  and  reduce  delinquency  and 
violence  by  girls.  The  Girls  Study  Group 
will  consist  of  12  to  15  individuals  who 
have  the  collective  expertise  (both 
practical  and  theoretical)  in  female 
development  and  juvenile  justice 
system  involvement  to  undertake  a 
comprehensive  study  of  this  kind. 

The  successful  applicant  must  possess 
the  necessary  leadership,  organizational, 
and  analytical  capabilities  essential  for 
the  Study  Group's  success.  The  project 
tasks  require  the  ability  to  organize  and 
convene  a  group  of  researchers  and 
practitioners  with  recognized  expertise 
in  diverse  areas  of  female  juvenile 
delinquency,  child  development  and 
adolescent  health;  childhood 
victimization  (including  child 
maltreatment,  domestic  violence,  and 
other  forms  of  victimization);  mental 
health;  substance  abuse;  community- 
based  treatment;  youth  work  and 
outreach;  the  juvenile  justice,  child 
welfare,  and  related  systems;  and 
education.  Expertise  in  statistics, 
research  methodology,  prevention 
research,  and  program  evaluation  is  also 
required.  The  successful  applicant  must 
also  demonstrate  the  ability  to  lead  and 
interact  with  group  members  in  order  to 
coordinate  a  comprehensive  literature 
review,  synthesize  information  from 
diverse  sources,  recommend  future 
research  topics,  and  produce  interim 
and  final  reports  and  related 
publications  that  effectively 
communicate  the  results  to  a  broad 
audience  of  Federal,  State,  and  local 
policymakers,  practitioners,  and 
researchers. 

Because  this  is  a  cooperative 
agreement,  OJJDP  will  review  and 
approve  all  project  consultants,  plans, 
and  products  developed. 

Interested  applicants  may  access  the 
program  announcement  for  the  Girls 
Study  Group  at  OJJDP's  Web  site 
[http://www.ojp. usdoj.gov/ojjdp,  click 
on  "Grants  &  Funding"). 

Dated:  July  18,  2003. 
J.  Robert  Flores. 

Administrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

[FR  Doc.  03-18760  Filed  7-23-03;  8:45  am] 

BIU.IMG  CODE  4410-1S-I> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50.283] 

Advanced  Micro  Devices  (AMD),  Fab 
25,  Austin,  TX;  Notice  of  Revised 
Determination  on  Reconsideration 

By  application  of  April  29,  2003,  a 
petitioner  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  under  this 
case  number  was  for  Advanced  Micro 
Devices  (AMD),  Lone  Star  Fab  Division, 
Austin,  Texas,  and  resulted  in  a 
negative  determination  issued  on  April 
7,  2003,  based  on  the  finding  that 
imports  of  wafers  and  dies  did  not 
contribute  importantly  to  worker 
separations  at  the  subject  plant.  The 
denial  notice  was  published  in  the 
Federal  Register  on  April  24,  2003  (68 
FR  20177). 

To  support  the  request  for 
reconsideration,  the  petitioner  stated 
that  the  Department  had  investigated 
the  wrong  worker  group.  Upon  further 
review,  it  was  revealed  that  the 
petitioner  had  not  worked  in  the  Lone 
Star  Fab  (also  known  as  Fab  14  and  Fab 
15)  but  rather  Fab  25,  which  produced 
a  different  product  (a  microprocessor 
chip). 

Having  identified  the  appropriate 
worker  group,  the  Department  contacted 
the  company  regarding  imports  of 
products  like  or  directly  competitive 
with  those  produced  at  Fab  25.  As  a 
result,  it  was  revealed  that  the  subject 
firm  shifted  production  from  Fab  25  to 
a  foreign  source  within  the  relevant 
period,  and  subsequently  imported 
directly  competitive  products  to  the 
U.S..  contributing  to  layoffs  at  the 
subject  plant. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Advanced  Micro 
Devices  (AMD),  Fab  25,  Austin.  Texas, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Advanced  Micro  Devices 
(AMD),  Lone  Star  Fab  Division,  Austin, 
Texas,  who  became  totally  or  partially 
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separated  from  employment  on  or  after 
November  23,  2001,  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  9th  day  of 
July.  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18822  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4510-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-37,880] 

All  Technologies,  Inc.,  El  Paso,  T; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  12,  2000,  applicable  to 
workers  of  All  Technologies,  Inc.,  El 
Paso,  Texas.  The  notice  was  published 
in  the  Feder<il  Register  on  September 
22,  2000  (65  FR  57386). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  desk  top  computers  until  the 
company  closed  in  June,  2000. 

New  information  shows  that  a  worker 
was  retained  at  the  subject  firm  beyond 
the  September  12,  2002  expiration  date 
of  the  certification.  This  employee  was 
engaged  in  employment  related  to  the 
production  of  desk  top  computers  until 
her  termination  on  October  2,  2002. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  extend  the  September  12, 
2002  expiration  date  for  TA-W-37,880 
to  read  October  2,  2002. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
All  Technologies,  Inc.  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-37,880  is  hereby  issued  as 
follows: 

"All  workers  of  All  Technologies,  Inc.,  El 
Paso,  Texas,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  21,  1999,  through  October  2,  2002. 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  EX],  this  9th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18819  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50.158J 

Alcatel  USA  Marketing,  Inc.,  Voice 
Network  Division,  PBS  Building, 
Jupiter  1  Building,  Piano,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  7,  2003,  applicable  to  workers  of 
Alcatel  USA  Marketing,  Inc.,  Voice 
Network  Division  (VND),  PB3  Building, 
Piano,  Texas,  engaged  in  the  production 
of  printed  circuit  boards  (PCBs).  The 
notice  was  published  in  the  Federal 
Register  on  March  26,  2003  (68  FR 
17407). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 

New  information  provided  by  the 
State  agency  representative  and  a 
company  official,  reveal  that  the 
overflow  of  PCB's  manufactured  at 
Alcatel  USA  Marketing,  Inc.,  Voice 
Network  Division,  PB3  Building,  are 
produced  at  the  company's  Jupiter  1 
Building  in  Plcmo,  Texas.  Employment 
at  Jupiter  1  has  declined. 

■The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  firm  adversely  affected  by  the  shift 
in  production  of  PCBs  to  Mexico. 

Accordingly,  the  certification  is  being 
amended  to  include  workers  at  Jupiter 
1  Building  engaged  in  employment 
related  to  the  production  of  PCBs  at 
Alcatel  USA  Marketing,  Inc.,  Voice 
Network  Division,  Piano,  Texas. 

The  amended  notice  applicable  to 
TA-W-50,158  is  hereby  issued  as 
follows: 

Workers  of  Alcatel  USA  Marketing,  Inc.. 
Voice  Network  Division,  PB3  Building,  and 
Jupiter  1  Building,  Piano,  Texas,  engaged  in  . 
the  production  of  printed  circuit  boards 
(PCBs),  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  19,  2001,  through  March  7,  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC,  this  15th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18824  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4510-30-? 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,581] 

American  Standard,  Inc.,  Trenton,  NJ; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  12,  2001,  applicable  to  workers 
of  American  Standard.  Inc.  The  notice 
was  published  in  the  Federal  Register 
on  April  16.  2001  (66  FR  19521). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  sanitary  wares  including  bowls, 
toilets,  pedestals,  basins,  lavatories,  and 
combination  toilets  until  the  company 
closed  at  the  end  of  2001. 

New  information  shows  that  workers 
were  retained  at  the  subject  firm  beyond 
the  March  12,  2003  expiration  date  of 
the  certification.  These  employees 
completed  the  close-down  process  until 
their  termination  on  April  12,  2003. 
Based  on  these  findings,  the  Department 
is  amending  the  certification  to  extend 
the  March  12,  2003  expiration  date  for 
TA-W-38,581  to  read  April  12,  2003. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
American  Standard,  Inc.  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-38,581  is  hereby  issued  as 
follows: 

All  workers  of  American  Standard,  Inc.. 
Trenton,  New  Jersey,  who  became  totally  or 
partially  separated  ft-om  employment  on  or 
after  January  10,  2000.  through  April  12, 
2003.  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  9th  day  of 
July  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-18829  Filed  7-23-03;  8:45  am) 
BILUNG  CODE  4510-30-f> 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,195] 

APW,  Creedhioor,  NC;  Notice  of 
Termination!  of  Investigation 


t3 


section  221  of  tlie  Trade 
,  as  amended,  an 
was  initiated  on  July  1, 
response  to  a  worker  petition 
official  on  behalf  of 
Creedmoor,  North 


comp  my 


petitidner  has  requested  that  the 
M  ithdrawn.  Consequently, 
ion  has  been  terminated. 


Pursuant 
Act  of  1974, 
investigatioi^ ' 
2003  in : 
filed  a  I 

workers  at  ApW, 
Carolina. 

The 
petition  be 
the  investiga  i 

Signed  at  VV  ishington,  DC  this  11th  day  of 
July.  2003. 
Linda  G.  Pooh  , 

Certifying  Off  it 
Adjustment  Ai  sistance. 
[FR  Doc.  03-11 

BILUNG  CODE  45  lO-SO-P 


ii  er. 


:  Division  of  Trade 
•tance. 

812  Filed  7-23-03;  8:45  am] 


DEPARTMEf  IT  OF  LABOR 

Employment] and  Training 
Administration 


[TA-W-51,78a 


ASF— Keystone.  Inc..  Alliance,  Ohio; 
Notice  of  Termination  of  Certification 


This  notice 
Certification 
Apply  for 
Assistance  is 
January  22. 
ASF— Key 
The  notice 
Register  on 

The 
State  Agency, 
for  workers  o 


terminates  the 
Regarding  Eligibility  to 
Wc  rker  Adjustment 

I  ued  by  the  Department  on 
2i  )02  for  all  workers  of 
stohe.  Inc.,  Alliance,  Ohio, 
published  in  the  Federal 
19.  2003  (68  FR  36847). 
Departjnent,  at  the  request  of  the 
reviewed  this  certification 
the  aforementioned 


WilS 


I  ne 


group. 

The 
the  petitionin  i 
covered  by  ar 
W-39,744) 

Since  the 
Inc..  Alliance 
certification. 
W-51.788wa; 
and  the 
Workers  at 
Alliance,  Ohi 
apply  for  ben 
Trade 

certification 
until  January 

The 


v 


investigation 
terminated. 


certification  review  revealed  that 
group  of  workers  is 
active  certification  (TA- 
isiued  on  January  22.  2002. 
w  orkers  of  ASF — Keystone, 
Ohio  are  currently  under 
he  investigation  of  TA- 
conducted  erroneously 
certiflcation  is  thus  invalid. 
— Keystone,  Inc., 
I  continue  to  be  eligible  to 
fits  of  the  TA-W-39.744 
Adjust^ient  Assistance 

hich  remains  in  effect 
22. 2004. 
certific  ition  issued  under 

''A-W-51.788  has  been 


ASF 


Signed  at  Washington,  DC,  this  16th  day  of 
July,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-18817  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4S10-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-51,626] 

Avaya  Communications,  Westminster, 
Colorado;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  9, 
2003,  in  response  to  a  worker  petition 
filed  by  a  State  Agency  Representative 
on  behalf  of  workers  at  Avaya 
Communications,  Westminster, 
Colorado. 

The  State  Agency  Representative  has 
withdrawn  the  petition;  thus,  further 
investigation  would  serve  no  purpose 
and  the  investigation  under  this  petition 
has  been  terminated. 

Signed  at  Washington,  DC,  this  14th  day  of 
July.  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-18818  Filed  7-23-03:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,258] 

Block  Drug  Co.,  a.k.a  Glaxo  Smith 
Kline,  Jersey  City,  NJ,  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  9,  2003,  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Block  Drug  Co.,  a.k.a  Glaxo  Smith  Kline, 
Jersey  City,  New  Jersey. 

The  company  official  who  filed  the 
petition  requested  that  the  petition  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose  and  the  investigation  has 
been  terminated. 


Signed  in  Washington,  DC  this  11th  day  of 
July  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18810  Filed  7-23-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,114] 

Cadmus  Mack  (CPS),  East 
Stroudsburg,  PA;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  postmarked  February 
12,  2003,  the  Graphic  Communications 
International'  Union  (GCIU),  Local  350C, 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  January 
17,  2003,  and  pubfished  in  the  Federal 
Register  on  February  6,  2003  (68  FR 
6211). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of 
Cadmus  Mack  (CPS),  East  Stroudsburg, 
Pennsylvania  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222  of 
the  Trade  Act  of  1974,  was  not  met. 
Imports  did  not  contribute  importantly 
to  the  layoffs  at  the  subject  plant  nor 
was  there  a  shift  in  production  to  a 
foreign  source. 

.  The  union  asserts  that  the  loss  in 
business  at  the  subject  firm  was  directly 
attributable  to  competition  with  a 
Canadian  competitor  and  its 
"dominance  in  the  marketplace"  is 
responsible  for  declines  at  the  subject 
firm.  Specifically,  the  union  states  that 
this  Canadian  firm  has  been  the  "largest 
commercial  printer  in  the  U.S.  and 
Canada  for  four  years  in  a  row." 
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The  original  investigation  established 
that  layoffs  and  the  closing  of  the  East 
Stroudsberg  facility  were  directly 
attributable  to  a  transfer  of  production 
to  a  domestic  affiliate.  Further,  sales  and 
production  declined  minimally  prior  to 
the  domestic  shift. 

In  addition,  a  review  of  aggregate  U.S. 
import  data  of  newspapers,  journals  and 
periodicals  for  January  through  October 
2002  declined  in  volume  over  the 
corresponding  period  of  2001. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  10th  day  of 
July.  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-18823  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,047] 

CEMCO,  Wiliits,  CA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  16, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  CEMCO,  Wiliits,  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  14th  day  of 
luly  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-18814  Filed  7-23-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,108] 

Custom  Screens,  Inc.,  Stoneville,  NC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  20, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Custom  Screens,  Inc.,  Stoneville, 
North  Carolina. 

The  company  official  has  requested 
that  the  investigation  be  terminated. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  10th  day  of 
)uly.  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18813  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,028] 

Cutler-Hammer,  Inc.,  a  Subsidiary  of 
Eaton  Corporation,  Brooksville,  FL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  13, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Cutler-Hammer,  Inc.,  a  subsidiary  of 
Eaton  Corporation,  Brooksville,  Florida. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC,  this  9th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-18816  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  ^ 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, . 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(al  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  4,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  belovv,  not  later  than  August  4, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  RoomC-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  14th  day  of 
luly  2003. 
Timothy  Sullivan, 
Director,  Division  of  Trade  Adjustment 

Assistance. 

Appendix 

Petitions  Instituted  Between  06/30/2003  and 
07/03/2003 


TA-W 


Subject  firm  (petitioners) 


Location 


Date  of  institution 


Date  of  petition 


52,172 
52,173 
52,174 
52,175 
52,176 


Garan  Manufacturing  (Comp)  .. 

Carr  Lowrey  (MD) 

Ell<em  Metals  (PACE)  

Froedteil  Malt  Co.,  Inc.  (DAW) 
Belmont  Dyers  (Wkrs)  


Martcsville,  LA  . 
Baltimore.  MD 

Alloy,  WV 

Milwaukee,  Wl 
Belmont.  NC  ... 


06/30/2003 
06/30/2003 
06/30/2003 
06/30/2003 
06/30/2003 


06/27/2003 
06/27/2003 
06/25/2003 
06/27/2003 
06/04/2003 
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TA-W 


52,177 

52,178 

52,179 

52,180 

52,181 

52.182 

52,183  . 

52.184 

52.185  . 

52.186  . 

52.187  . 

52.188  . 

52.189  . 
52.190 
52,191  . 
52,192 
52.193 

52.194  . 

52.195  . 

52.196  . 

52.197  . 

52.198  . 
52,199 

52.200  . 

52.201  . 
52.202 

52.203  . 

52.204  .. 

52.205  .. 

52.206  .. 

52.207  .. 

52.208  . 
52.209 

52.210  .. 

52.211  .. 

52.212  .. 

52.213  .. 

52.214  .. 

52.215  .. 

52.216  .. 

52.217  .. 

52.218  .. 

52.219  .. 

52.220  .. 

52.221  .. 

52.222  .. 

52.223  .. 

52.224  .. 

52.225  ... 

52.226  ... 

52.227  ... 

52.228  ... 

52.229  .'.. 

52.230  ... 

52.231  ... 
52,23^  ... 
52,233  ... 


[FR  Doc.  03- 
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Subject  firm  (petitioners) 


Redman  Knitting,  Inc.  (Comp)  

Adobe  Air.  Inc.  (Wkrs)  

Jim  Michel  Logging,  Inc.  (Comp) 

Stencil  Aire,  LLC  (Wkrs)  

Electrical  Wholesalers,  Inc.  (Comp)  

Saint-Gobain  Abrasives  (Comp) 

Fishing  Vessel  (F/)  Kristi  Lynn  (Comp)  

FA/  Partisan  (Comp)  

F/V  Flounder  Flats  (Comp) 

BASF  Corporation  (Wkrs) 

General  Electric  (Comp)  

Hewlett  Packard  (TX)  

Opiink  Communications  (Wkrs)  

Stearns.  Inc.  (Wkrs)  

Image  Metal  Works  (Comp)  

Polymark  Corporation  (ITW) 

Planar  Systems,  Inc.  (Wkrs) 

Cascades  Diamond,  Inc.  (PACE)  

APW  (Comp) 

Emerson  Motor  Company  (Wkrs) 

Specialty  Mode,  Inc.  (Wkrs)  

Agere  Systems  (IBEW) 

Cirrus  Logic  (Comp)  

Ladd  Furniture,  Lea  Industries  div.  (Comp) 

Meridian  Beartrack  Company  (Comp)  

Lexel  (Wkrs) 

Dresser,  Inc.  (Comp) 

Ericsson  (Comp) 

Kimball  (Comp)  

Say  Cheese  (Wkrs)  : 

FA/  Selah  (Comp) 

Neuville  Industries,  Inc.  (Comp)  

H.  Warshow  &  Sons,  Inc.  (Comp)  

Woodgrain  Millwork  (Comp)  

Heraeus  Quartztech,  Inc.  (Comp)  

OBG  Distribution  LLC  (UFCW) 

Hoover  Company  (The)  (IBEW)  

ITT  Industries  (Comp) 

B-Line  Systems  (Wkrs) 

Scope  Molding  LLC  (Wkrs)  

Modular  Mining  Systems,  Inc.  (Wkrs)  

Giddings  and  Lewis  (Comp)  

Geo-Form,  Inc.  (Comp)  

Nickell  Molding  Company  (AR)  

Motorola  (Wkrs) 

O'Neill  and  Sons,  Inc.  (IBT) 

O'Neill  Transportation,  L.L.C.  (IBT)  

VF  Imagewear  (Cornp)  

Sanmina-SCI  (Comp)  

Yorkshire  Americas,  Inc.  (Comp)  

Vestshell  Vemiont.  Inc.  (Comp)  

Harbison-Walker  Refractories  Co.  (Comp)  ... 

Motorola  (Wkrs)  

Faribault  Woolen  Mill  (Wkrs)  

Salisbury  Sportswear  (Wkrs)  

Schas  Industries,  LLC  (Comp)  


Location 


Ridgewood,  NY  

Phoenix,  AZ 

Baker  City,  OR  

Green  Lake,  Wl  

Sumter,  SC 

Brownsville,  TX  

Petersburg,  AK  

Sitka,  AK  

Dillingham,  AK 

Fenton,  MO  

Jonesboro,  AR  

Cypress,  TX  

San  Jose,  CA  

Grey  Eagle,  MN  

Milton  Freewate,  OR 

Cincinnati,  OH  

Hillsboro,  OR  

Thomdike,  MA  

Creedmoor,  NC  

Humboldt,  TN  

Jacksonville,  NC 

Allentown,  PA  

Austin,  TX 

Morristown,  TN 

Salmon,  ID  

Hutsonville,  IL 

Berea,  KY  

Lynchburg,  VA 

Boise,  ID 

Lewiston,  ME 

Haines,  AK  

Athens,  TN  

Milton,  PA 

White  City,  OR  

Fairfield,  NJ  

Gainesboro,  TN  

North  Canton,  OH  

Searcy.  AR  

Portland,  OR  

Almena,  Wl 

Tucson,  AZ  

Fond  du  Lac,  Wl  ..;.... 

Girard,  PA  

Malvern,  AR  

Mesa,  f<L 

Tumwater,  WA  

T*imwater,  WA  

Brownsville,  TX  

Stanton,  KY  

Charlotte,  NC  

St.  Albans,  VT  

Ludington,  Ml   

Fort  Wonh,  TX  

Faribault,  MN 

Salisbury.  PA 

Wilkesboro,  NC  


FA/  Western  Queen  (Comp) Southeast,  AK 


Date  of  institution 


06/30/2003 

06/30/2003 

06/30/2003 

06/30/2003 

06/30/2003 

06/30/2003 

06/30/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/01/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/02/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 

07/03/2003 


Date  of  petition 


05/20/2003 

06/24/2003 

06/27/2003 

06/27/2003 

06/26/2003 

05/19/2003 

06/26/2003 

06/16/2003 

06/06/2003 

05/18/2003 

06/27/2003 

06/25/2003 

06/18/2003 

06/24/2003 

06/30/2003 

06/27/2003 

06/23/2003 

06/24/2003 

06/30/2003 

06/25/2003 

05/19/2003 

06/02/2003 

06/27/2003 

06/27/2003 

06/16/2003 

06/23/2003 

07/01/2003 

06/27/2003 

06/26/2003 

06/26/2003 

06/26/2003 

07/01/2003 

07/01/2003 

07/01/2003 

06/30/2003 

06/30/2003 

06/25/2003 

06/22/2003 

06/26/2003 

07/01/2003 

07/01/2003 

06/26/2003 

06/20/2003 

06/30/2003 

06/30/2003 

07/02/2003 

07/02/2003 

07/02/2003 

05/12/2003 

07/02/2003 

07/03/2003 

07/03/2003 

06/13/2003 

02/14/2003 

07/02/2003 

06/27/2003 

07/01/2003 


181  05  Filed  7-23-03;  8:45  am]         DEPARTMENT  OF  LABOR 


Employment  and  Training 
Administration 

[TA-W-51,402] 

Geiger  Bros,  Inc.,  Lewiston,  ME; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Ehgibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
16,  2003,  applicable  to  all  workers  of 
Geiger  Bros,  Inc.  located  in  Lewiston, 
Maine.  The  notice  was  published  in  the 
Federal  Register  on  May  1,  2003  (68  FR 
23323). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
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workers  produce  diaries,  day  planners 
and  calendars. 

New  information  provided  by  a  State 
agency  representative  and  a  company 
official  shows  that  workers  producing 
diaries,  day  planners  and  calendars  are 
not  separately  identifiable  among  those 
products  but  are  separately  identifiable 
from  workers  in  other  divisions  at  the 
Lewiston,  Maine  plant. 

Accordingly,  the  certification  is  being 
limited  to  the  workers  of  Geiger  Bros, 
Inc.,  Lewiston,  Maine,  engaged  in 
employment  related  to  the  production  of 
diaries,  day  planners  and  calendars,  not 
all  workers  of  the  firm. 

The  amended  notice  applicable  to 
TA-W-51,402  is  hereby  issued  as 
follows: 

Workers  of  Geiger  Bros,  Inc.,  Lewiston, 
Maine,  engaged  in  employment  related  to  the 
production  of  diaries,  day  planners  and 
calendars,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  31.  2002,  through  April  16,  2005,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  9th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18826  Filed  7-23-03;  B;45  am] 
BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-39,281] 

Honeywell,  Incorporated  Advanced 
Circuits  Division  Including  Leased 
Worlters  of  TekSystems,  Minnetonka, 
MN;  Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  13,  2002,  applicable  to 
workers  of  Honeywell,  Incorporated, 
Advanced  Circuits  Division, 
Minnetonka,  Minnesota.  The  notice  was 


published  in  the  Federal  Register  on 

February  28,  2002  (67  FR  9327). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
shows  that  leased  workers  of 
TekSystems  were  employed  at 
Honeywell,  Incorporated,  Advanced 
Circuits  Division,  were  engaged  in 
employment  related  to  the  production  of 
multilayer  printed  circuit  boards  at  the 
Minnetonka,  Minnesota  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
of  TekSystems  employed  at  Honeywell, 
Incorporated.  Advanced  Circuits 
Division,  Minnetonka,  Minnesota. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Honeywell,  Incorporated,  Advanced 
Circuits  Division,  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-39,281  is  hereby  issued  as 
follows: 

All  workers  of  Honeywell,  Incorporated. 
.Advanced  Circuits  Division,  Minnetonka. 
Minnesota,  and  leased  workers  of 
TekSystems  engaged  in  employment  related 
to  production  of  multilayer  printed  circuit 
boards  working  at  Honeywell,  Incorporated. 
Advanced  Circuits  Division.  Minnetonka. 
Minnesota,  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
7,  2000,  through  February  13,  2004,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  9th  day  of 
July  2003. 
Linda  G.  Poole, 

Certify^ing  Officer,  Division  of  Trade 
Adjustment  Assistance.. 
[PR  Doc.  0.3-18828  Filed  7-23-03;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons, 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  4,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  4, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  16th  day  of 
July  2003. 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

Appendix 

Petitions  Instituted  Between  07/08/2003  and 
07/11/2003 


TA-W 


52,234 

52,235 
52,236 

52,237 


Subject  firm  (petitioners) 

Kellwood  Company  (Comp)  

Honeywell  Nylon,  Inc.  (Comp) 

Intemational  Wire  (Wkrs)  ; 

Alstom  Power,  Inc.  (IBB) 


Location 


Date  of  institution 


Calhoun  City, 

MS. 
Anderson,  SC 
Kendallville, 

IN. 
Chattanooga, 

TN. 


07/08/2003 

07/08/2003 
07/08/2003 

07/08/2003 


Date  of  petition 


06/26/2003 

07/07/2003 
07/02/2003 

07/03/2003 
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TA-W 


52.238 
52,239 


52.240 
52.241 

52.242 
52.243 

52,244 

52.245 

52.246  . 

52.247  . 
52.248 
52.249 

52.250  . 

52.251  . 
52.252 
52.253 
52.254 

52.255 

52.256  . 

52.257  . 

52.258 
52,259 

52.260  . 

52.261  . 

52.262 

52.263  . 

52.264  .. 

52.265  .. 
52.266 

52.267 
52.268 
52.269  .. 


52.270 

52.271 
52.272 

52.273 

52,274 

52.275 

52.276  . 

52.277  . 

52.278  . 

52.279  . 

52.280  . 
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Subject  firm  (petitioners) 


Location      j  Date  of  institution  ]    Date  of  petition 


PCS  Administration  (USA).  Inc.  (Wkrs)  Nortti  Brook, 

IL. 
Titan  Tire  Corp  (USWA) Des  Moines, 


r 


lA. 

Lewistown,  IL  ! 

St  Joseph, 
MO. 

Belgrade,  MT 

St.  Joseph, 
MO. 

Cedar  Rap- 
ids. lA. 

Winston 
Salem,  NC. 

Rancho 
Cucamong, 
CA. 

Woodinville, 
i      WA. 
Fitjergrate  Composite  Structures,  Inc.  (W  piney  Flats, 

I      TN. 
Paul  Schurman  Machine,  Inc.  (Comp) 


LTD  Industries.  Inc  (Comp) 

Research  Seeds.  Inc.  (Comp)  

Louisiana  Pacific  Corp.  (Comp)  

Nestle  Purina  Pet  Food  (Wkrs)  

Schneider  Electric — Square  D  (Comp)  ... 

Thomasville  Furniture  Industries,  Inc.  (C 

U.S.  Data  Source  (CA)  

Mackie  Designs.  Inc.  (Comp) 


Hi-Tech  Plastics,  Inc.  (Comp)  

Waukesha  Cherry  Burrell— SPX  (Wl) 
Richmond  Management  LLC  (Comp) 

Scope  Molding.  LLC  (Wkrs)  

Alexander  Fabircs  (Wkrs)  

Solectron  Technology  (Comp.)  

Telco  Systems,  a  BATM  Co.  (MA)  .... 
Stoneville  Furniture  Co.,  Inc.  (Comp) 


Ridgefield. 

WA. 
Cambridge, 

MD. 
Delevan,  Wl 
Talbott,  TN  ... 
Almena,  Wl  .. 
Buriingtoa, 

NC. 

Chariotte.  NC 

Foxboro,  MA 

Stoneville, 

,      NC. 
Block  Drug  Co  (Comp) Jersey  City, 

.    NJ 
Bindery.  Inc..  (The)  (MN)  ., 


Rockwell  Automation  (Comp)  

Cummings  Fisheries  (Comp)  

Sierra  Pine  Ltd.  (Comp)  

Trelletx)rg  Automotive  (Comp)  

Spnngs  Industries.  Inc.  (Comp)    ... 
Gasboy  international  LLC  (Comp) 
Dana  Corporation  (Comp) 

Ken-Bar  Manufacturing  (Comp)  .... 
California  Cedar  Products  (Comp) 
LA.  Darting  Co.  (Comp)  


Cambridge. 

MN. 
Mequon,  Wl 
Dillingham. 

AK 
Springfield, 

OR. 
Logansport, 

IN. 
Lyman,  SC  .. 
Lansdale.  PA 
Crenshaw, 

MS. 
Baldwin,  GA 
McCloud,  CA 
Paragould. 
i      AR. 
LM  Services  LLC  (Comp) |  Cumberiand. 

!      MD. 

Kerr  McGee  Chemical  (Comp)  |  Theodore  AL 

Cooper  Bussmann  (Comp) ZZ'Z'Z'Z  j  Black  Moun- 
tain. NC 
Rapidigm  (Comp) 


Thomson  Incorporated  (Comp)  

Cordis  Corp.  (Comp)  

Bureau  of  Engraving.  Inc.  (Comp)  .. 
Hubbell  Electrical  Products  (Comp) 
Brandt.  A  Varco  Company  (Comp)  . 

Jacuzz  Bros  (Comp)  

Stone  County  Ironwori^s  (Comp)  .... 


Pittsburgh, 

PA 
Circleville, 

OH. 
Miami  Lakes, 

FL 
Minneapolis, 

MN. 
Louisiana, 

MO 
Okllalhoma 

City,  OK. 
Little  Rock. 

AR. 
Mountain 

View,  AR. 


07/08/2003  ! 

I 

07/08/2003 

07/08,'2003  ' 
07/08/2003 

07/08/2003 
07/08/2003  I 

07/08/2003  I 

07/08/2003  I 

07/08/2003  ; 

I 

07/08/2003  i 

07/08/2003  I 

I 

07/08/2003  ' 

07/08/2003  i 

07/08/2003 
07/08/2003 
07/09/2003 
07/09/2003  I 

07/09/2003  ; 
07/09/2003  j 
07/09/2003  I 

07/09/2003  I 

07/09/20G3  ' 

07/10/2003 
07/10/2003 

07/10/2003 

07/10/2003  j 

07/10/2003  I 

07/10/2003 

07/10/2003 

I 
07/10/2003  i 
07/10/2003  ' 

07/10/2003 ; 

07/10/2003  ! 

07/10/2003  I 
or/10/2003  { 

07/10/2003  I 

07/10/2003 

07/10/2003 

07/10/2003 

07/10/2003 

07/10/2003 

07/11/2003 

07/11/2003 


07/04/2003 

06/24/2003 

06/30/2003 
07/03/2003 

07/07/2003 
07/01/2003 

07/02/2003 

07/03/2003 

07/07/2003 

07/02/2003 

07/01/2003 

07/07/2003 

06/27/2003 

07/08/2003 
07/03/2003 
07/01/2003 
07/01/2003 

07/01/2003 
07/08/2003 
07/09/2003 

07/27/2003 

07/08/2003 

07/08/2003 
07/10/2003 

07/10/2003 

07/102003 

07/10/2003 
07/10/2003 
07/10/2003 

07/10/2003 
07/10/2003 
07/10/2003 

07/10/2003 

07/10/2003 
07/10/2003 

07/10/2003 

07/10/2003 

07/10/2003 

07/10/2003 

07/10/2003 

07/10/2003 

07/09/2003 

07/09/2003 
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TA-W 


Subiect  firm  (petitioners) 

Tiffany  Industries  (Comp) 

Joe  A.  Craig  (Comp) 

Pensgrine's  Catch  (Comp)  

Fisher  Pierce  (Comp) ^ 

Kinko's  Inc.  (Comp) 

L  A.  Darting  (Comp)  

Vesuvius  USA  (Comp)  

Pliana,  Inc.  (Comp)  

Phillips  Plastic  Medical  Molding  (Comp) 

Ace  Supply,  Inc.  (Comp)  

Steriing  China  Co.  (Comp) 

Manning  Lighting  (Comp) 

Hiiti  (Comp)  

Richardson  Brothers  Fumiture  Co.  (Comp) 

Breed  Steering  Systems  (Comp)  

L.  A.  Darting  Co.  (Comp)  


Location 

Date  of  institution 

Date  of  petition 

Conway,  AR 

07/11/2003 

07/09/2003 

Elfin  Cove, 

07/11/2003 

07/08/2003 

AK. 

Haines.  AK  ... 

07/11/2003 

07/08/2003 

Weymouth, 

07/1 1/2003 

07/09/2003 

MA. 

Mission.  KS  .. 

07/11/2003 

07/10/2003 

Piggot,  AR  .... 

07/11/2003 

07/09/2003 

Cleveland, 

07/11/2003 

07/08/2003 

OH. 

Chariotte,  NC 

07/1 1/2003 

06/30/2003 

Menomonie, 

07/11/2003 

07/08/2003 

Wl. 

Richmond,  IN 

07/11/2003 

07/11/2003 

Wellsville,  OH 

07/11/2003 

07/11/2003 

Sheboygan, 

07/11/2003 

07/11/2003 

Wl. 

Tulsa,  OK 

07/11/2003 

07/09/2003 

Sheboygan 

07/11/2003 

07/09/2003 

Falls,  Wl. 

Brownsville, 

07/11/2003 

07/11/2003 

TX. 

Paragould, 

07/11/2003 

07/03/2003 

AR. 

• 

52,281 
52.282 

52,283 
52,284 

52,285 
52,286 
52.287 

52,288 
52,289 

52,290 
52,291 
52,292 

52,293 
52,294 

52,295 

52,296 


[PR  Doc.  03-18804  Filed  7-23-03;  8:45  am] 

BILLIfMS  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,241] 

Research  Seeds,  Inc.,  a  Subsidiary  of 
Land  O'Lakes,  St.  Joseph,  MO;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  8, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Research  Seeds,  Inc.,  a  subsidiary  of 
Land  O'Lakes,  St.  Joseph,  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  15th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[PR  Doc.  03-18811  Piled  7-23-03;  8:45  am] 
BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,274] 

RFD  Publications,  LLC,  Including 
Leased  Worlcers  of  Sirius,  Wilsonville, 
OR;  Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
23,  2003,  applicable  to  workers  of  RFD 
Publications,  LLC,  Wilsonville,  Oregon. 
The  notice  was  published  in  the  Federal 
Register  on  May  7,  2003  (68  FR  24504). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  advertising  inserts/flyers  until  the 
company  closed  in  April  2003. 

Information  shows  that  RFD 
Publications,  LLC,  leased  workers  of 
Sirius  that  were  engaged  in  employment 
related  to  the  production  of  advertising 
inserts/flyers  at  the  Wilsonville,  Oregon 
plant. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
RFD  Publications,  LLC,  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to  TA- 
W-51,274  is  hereby  issued  as  follows: 


All  workers  of  RFD  Publications,  LLC,    . 
Wilsonville.  Oregon,  and  leased  workers  of 
Sirius  engaged  in  employment  related  to  the 
production  of  advertising  inserts/flyers  at 
RPD  Publications,  LLC,  Wilsonville,  Oregon, 
who  beccime  totally  or  partially  separated 
from  employment  on  or  after  March  19,  2002, 
through  April  23,  2005,  are  eligible  to  apply 
tor  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  9th  day  of 
July.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[PR  Doc.  03-18825  Piled  7-23-03;  8:4?am|- 

BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,031] 

Swing-N-Slide,  Janesville,  Wl;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  13, 
2003,  in  respense  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Swing-N-Slide,  Janesville, 
Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


43764 


Federal  Register/ Vol.  68.  No.  142 / Thursday,  July  24,  2003 /Notices 


ashington,  DC,  this  14th  day  of 


Signed  at  V\fri 
July.  2003. 
Richard  Chui^h, 
Certifying  Off.  c 
Adjustment . 
(FR  Doc.  03-lb815  Filed  7-23-03;  8:45  am] 
BILUNG  CODE  «  10~3(M> 


%  cer.  Division  of  Trade 
'.  A  isistance. 


DEPARTMENT  OF  LABOR 

Employmem  and  Training 
Administration 

fTA-W-50,9li] 


91  i] 


TechBooks,  {York,  PA;  Notice  of 
Revised  Determination  on 
Reconsideration 


By  applica  tion 
petitioner  rei 


of  May  7,  2003,  a 
( [uested  administrative 
reconsideration  regarding  the 

Negative  Determination 
gibility  to  Apply  for 
Adjustment  Assistance, 

the  workers  of  the  subject 


Department' 
Regarding  El 
Worker 
applicable  to 
firm. 

The  initial 
negative 
31,  2003,basfed 
petitioning 
article  withi 
222(3)  of  the 
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April  11, 

To  support!  the 


iir 


200  3 


WIS  ] 


reconsi 
additional  in 
that  which 
initial 
review, 
materials 
was  establis 
workers  did 

In  addition 
company  shi 
the  subject 
source,  and 
the  United 
period. 

Conclusion 


pro /I 
had 


or 


After  carefi  1 
facts  obtainec 
conclude  thai 
articles  like 
those  produc 
Pennsylvania 
to  the  declini 
and  to  the 
workers  at  th(  i 
accordance 
Act,  I  make 


separa  ted 


All  workers 
Pennsylvania 
partially 
after  February 
from  the  date 
to  apply  for 
Section  223  of 


o 


investigation  resulted  in  a 
determination  issued  on  March 
on  the  finding  that  the 
M  orkers  did  not  produce  an 
the  meaning  of  section 
Act.  The  denial  notice  was 
the  Federal  Register  on 
(68  FR  17831). 
?  request  for 
derati  m,  the  petitioner  supplied 
brmation  to  supplement 
gathered  during  the 
investigation.  Upon  further 
inclu  iing  an  examination  of  the 
ided  by  the  petitioner,  it 
that  the  petitioning 
{  roduce  a  product. 
1  it  was  revealed  that  the 
I  ted  pre-press  produced  by 
n  workers  to  a  foreign 
ipped  the  product  back  to 
States  during  the  relevant 


review  of  the  additional 
on  reconsideration,  I 
increased  imports  of 

directly  competitive  with 
:(id  at  TechBooks,  York, 
contributed  importantly 

in  sales  or  production 
1  or  partial  separation  of 
subject  firm.  In 
the  provisions  of  the 

following  certification: 

TechBooks,  York, 
'ho  became  totally  or 

from  employment  on  or 
1 ,  2002  through  two  years 
"this  certification,  are  eligible 
adj(istment  assistance  under 
le  Trade  Act  of  1974. 


with 


tie 


cf- 


Signed  in  Washington,  DC,  this  11th  day  of 
July.  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-18820  Filed  7-23-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-51,599I 

Teksystems  Workers  Employed  at 
Honeywell,  Incorporated  Advanced 
Circuits  Division,  Minnetonka,  MN, 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  6,  2003  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  TekSystems 
employed  at  Honeywell,  Incorporated, 
Advanced  Circuits  Division, 
Minnetonka,  Minnesota. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-39,281,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  piupose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  9th  day  of 
luly  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-18827  Filed  7-23-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,468] 

Textron,  Cushman,  Inc.,  Lincoln,  NE; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  letter  postmarked  March  26,  2003, 
the  Paper,  Allied-Industrial,  Chemical 
and  Energy  International  Workers 
Union,  Local  5-0907,  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
February  3,  2003,  based  on  the  finding 
that  imports  of  mini  trucks,  three  wheel 
scooters,  turf  care  application  products, 
etc.,  did  not  contribute  importantly  to 


worker  separations  at  the  subject  plant. 
The  deniaJ  notice  was  published  in  the 
Federal  Register  on  February  24,  2003 
(68  FR  8619). 

To  support  the  request  for 
reconsideration,  the  union  supplied 
additional  information  to  supplement 
that  which  was  gathered  during  the 
initial  investigation. 

Upon  further  review  and  contact  with 
the  company,  it  was  revealed  that  the 
company  increased  their  imports  of 
components  competitive  with  those 
produced  by  the  subject  firm  during  the 
relevant  period,  contributing  to  the 
layoffs  at  the  subject  firm.  The  workers 
are  not  separately  identifiable  by 
product  line. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Textron,  Cushman, 
Inc.,  Lincoln,  Nebraska,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Textron,  Cushman,  Inc., 
Lincoln,  Nebraska,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  30,  2001  through  two  years 
from  the  date  of  this  certification,  are  eligible 
to  apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  16th  day  of 
July,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-18821  Filed  7-23-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Renewal  of  Advisory  Committee  on 
Preservation 

This  notice  is  published  in 
accordance  with  the  provisions  of 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  5  U.S.C. 
App.)  and  advises  of  the  renewal  of  the 
National  Archives  and  Records 
Administration's  (NARA)  Advisory 
Committee  on  Preservation  for  a  two- 
year  period.  In  accordance  with  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-135,  0MB  has 
approved  the  inclusion  of  the  Advisory 
Committee  on  Preservation  in  NARA's 
ceiling  of  discretionary  advisory 
committees. 
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The  Archivist  of  the  United  States  has 
determined  that  the  renewal  of  the 
Advisory-  Committee  on  Preservation  is 
in  the  public  interest  due  to  the 
expertise  and  valuable  advice  the 
committee  members  provide  on 
technical  preservation  issues  affecting 
Federal  records  of  all  types  of  media. 
NARA  uses  the  Committee's 
recommendations  in  NARA's 
implementation  of  strategies  for 
preserving  the  permanently  valuable 
records  of  the  Federal  government. 

Dated;  July  18,  2003. 
Mary  Ann  Hadyka, 

Committee  Management  Officer. 

[FR  Doc ,  0.1-18806  Filed  7-23-03:  8:45  ami 

BILLING  CODE  7515-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-31 5J 

Indiana  Michigan  Power  Company, 
Donald  C.  Cook  Nuclear  Plant,  Unit  1; 
Exemption 

1.0    Background 

Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-58  which 
authorizes  operation  of  the  Donald  C. 
Cook  (D.C.  Cook)  Nuclear  Plant,  Unit  1. 
The  licensee  provides,  among  other 
things,  that  tlie  facility  is  subject  to  all 
rules,  regulations,  and  orders  of  the  U.S. 
Nucleai-  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Stevensville, 
Michigan. 

2.0     Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  Appendix 
G  requires  that  pressure-temperature  (P- 
T)  limits  be  established  for  reactor 
pressure  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak  rate 
testing  conditions.  Specifically, 
Appendix  G  to  10  CFR  part  50  states 
that  "[tlhe  appropriate  requirements  on 
*   *   *  the  pressure-temperature  limits 
and  minimum  permissible  temperature 
must  be  met  for  all  conditions."  Further, 
Appendix  G  of  10  CFR  part  50  specifies 
that  the  requirements  for  these  limits  are 
based  on  the  application  of  evaluation 
procedures  given  in  Appendix  G  to 
section  XI  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (Code).  In  this 
exemption,  consistent  with  the  current 
provisions  of  10  CFR  50.55(a),  all 
references  to  the  ASME  Code  denote  the 


1995  Edition  through  the  1996  Addenda 
of  the  ASME  Code. 

In  order  to  address  provisions  of 
amendments  to  the  D.C.  Cook,  Unit  1, 
Technical  Specification  (TS)  P-T  limit 
cur\'es,  the  licensee  requested  in  its 
submittal  dated  December  10,  2002,  that 
the  NRC  staff  exempt  D.C.  Cook,  Unit  1, 
from  application  of  specific 
requirements  of  Appendix  G  to  10  CFR 
part  50,  and  substitute  the  use  of  ASME 
Code  Case  N-641.  ASME  Code  Case  N- 
641  permits  the  use  of  an  alternate 
reference  fracture  toughness  curve  for 
RPV  materials  and  permits  the 
postulation  of  a  circumferentially- 
or^ented  flaw  for  the  evaluation  of 
circumferential  RPV  welds  when 
determining  the  P-T  limits.  The 
proposed  exemption  request  is 
consistent  with,  and  is  needed  to 
support,  the  D.C.  Cook,  Unit  1,  TS 
amendment  that  was  contained  in  the 
same  submittal.  The  proposed  D.C. 
Cook,  Unit  1,  TS  amendment  will  revise 
the  P-T  limits  for  heatup,  cooldown, 
and  inser\ice  test  limitations  for  the 
reactor  coolant  system  (RCS)  through  32 
effective  fiill  power  years  of  operation. 

Code  Case  N-641 

The  licensee  has  proposed  an 
exemption  to  allow  the  use  of  ASME 
Code  Case  N-641  in  conjunction  with 
Appendix  G  to  ASME  section  XI,  10 
CFR  50.60(a)  and  10  CFR  part  50, 
Appendix  G,  to  establish  the  P-T  limits 
for  the  D.C.  Cook,  Unit  1  RPV. 

The  proposed  TS  amendment  to 
revise  the  P-T  limits  for  D.C.  Cook,  Unit 
1.  relies  in  part,  on  the  requested 
exemption.  These  revised  P-T  limits 
have  been  developed  using  the  lower 
bound  Kic  fracture  toughness  cur\'e 
shown  in  ASME  section  XI,  Appendix 
A,  Figure  A-2200-1.  in  lieu  of  the  lower 
bouad  K|^  fracture  toughness  curve  of 
ASMfe  section  XI,  Appendix  G,  Figure- 
G-2210-1,  as  the  basis  ft-acture 
toughness  cur\'e  for  defining  the  D.C. 
Cook  Unit  1  P-T  limits.  In  addition,  the 
revised  P-T  limits  have  been  developed 
based  on  the  use  of  a  postulated 
circumferentially-oriented  flaw  for  the 
evaluation  of  RPV  circumferential  welds 
in  lieu  of  the  axially-oriented  flaw 
which  would  be  required  bv  Appendix 
G  to  section  XI  of  the  ASME  Code.  The 
other  margins  involved  with  the  ASME 
section  XI,  Appendix  G  process  of 
determining  P-T  limit  curves  remain 
unchanged. 

Use  of  the  Kic  curve  as  the  basis 
fracture  toughness  curve  for  the 
development  of  P-T  operating  limits  is 
more  technically  correct  than  use  of  the 
KiA  curve.  The  Kk  curve  appropriately 
implements  the  use  of  a  relationship 
based  on  static  initiation  fracture 


toughness  behavior  to  evaluate  the 
controlled  heatup  and  cooldown 
process  of  a  RPV,  whereas  the  Kia 
fracture  toughness  curve  codified  into 
Appendix  G  to  section  XI  of  the  ASME 
Code  was  developed  from  more 
conservative  crack  arrest  and  dynamic 
fracture  toughness  test  data.  The 
application  of  the  Ki^  fracture  toughness 
curve  was  initially  codified  in 
Appendix  G  to  section  XI  of  the  ASME 
Code  in  1974  to  provide  a  conserx'ative 
representation  of  RPV  material  fracture 
toughness.  This  initial  conservatism  was 
necessar\'  due  to  the  limited  knowledge 
of  RPV  material  behavior  in  1974. 
However,  additional  information  has 
been  gained  about  RPV  materials  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Kia 
fracture  toughness  cur\'e  is  well  beyond 
the  margin  of  safety  required  to  protect 
the  public  health  and  safety  from 
potential  RPV  failure. 

Likewise,  the  use  of  a  postulated 
circumferentially-oriented  flaw  in  lieu 
of  an  axially-oriented  one  fqr  the 
evaluation  of  a  circumferential  RPV 
weld  is  more  technically  correct.  The 
flaw  size  required  to  be  postulated  for 
P-T  limit  determination  has  a  depth  of 
one-quarter  of  the  RPV  wall  thickness 
and  a  length  six  times  the  depth.  Based 
on  the  direction  of  welding  during  the 
fabrication  process,  the  only  technically 
reasonable  orientation  for  such  a  large 
flaw  is  for  the  plane  of  the  flaw  to  bo 
circumferentially-oriented  (i.e..  parallel 
to  the  direction  of  welding).  Prior  to  the 
development  of  ASME  Code  Case  N-641 
(and  the  similar  ASME  Code  Case  N- 
588),  the  required  postulation  of  aq 
axially-oriented  flaw  for  the  evaluation 
of  a  circumferential  RPV  weld  provided 
an  additional,  unnecessary'  level  of 
conservatism  to  the  overall  evaluation. 

In  addition,  P-T  limit  curves  based  on 
the  Kic  fracture  toughness  curve  and 
postulation  of  a  circumferentially- 
oriented  flaw  for  the  evaluation  of  RPV 
circumferential  welds  will  enhance 
overall  plant  safety  by  opening  the  P-T 
operating  window  with  the  greatest 
safety  benefit  in  the  region  of  low 
temperature  operations.  The  operating 
window  through  which  the  operator 
heats  up  and  cools  down  the  RCS,  is 
determined  by  the  difference  between 
the  maximum  allowable  pressiu-e 
determined  by  Appendix  G  of  ASME 
section  XI,  and  the  minimum  required 
pressure  for  the  reactor  coolant  pump 
seals  adjusted  for  instrument 
uncertainties.  A  narrow  operating 
window  could  potentially  have  an 
adverse  safety  impact  by  increasing  the 
possibility  of  inadvertent  overpressure 
protection  system  actuation  due  to 
pressure  surges  associated  with  normal 
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plant  evolut  ons  such  as  RCS  pump 
starts  and  svfapping  operating  charging 
pumps  with  the  RCS  in  a  water-solid 
condition.    J 

Since  application  of  ASME  Code  Case 
N-641  provides  appropriate  procedures 
to  establish  maximum  postulated 
defects  and  tjj  evaluate  those  defects  in 
the  context  off  establishing  RPV  P-T 
Umits,  this  application  of  the  Code  Case 
maintains  an]  adequate  margin  of  safety 
for  protecting  RPV  materials  from  brittle 
fciilure.  Therefore,  the  licensee 
concluded  thet  these  considerations 
were  special  circumstances  pursuant  to 
10  CFR  50.lia)(2){ii),  "[ajpplication  of 
the  regulation  in  the  particuJar 
circumstances  would  not  serve  the 
underl3dng  piupose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  thje  rule." 

hi  summarir.  the  ASME  section  XI, 
Appendix  G,  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  rdactor  coolant  pressure 
boundary  materials  and  the  estimated 
effects  of  operation.  Since  1974,  the 
level  of  knowledge  about  the  fracture 
mechanics  behavior  of  RCS  materials 
has  been  greatly  expanded,  especially 
regarding  the  sffects  of  radiation 
embrittlemeni  and  the  understanding  of 
fracture  toughness  properties  under 
static  and  dynamic  loading  conditions. 
The  NRC  staff]  concurs  that  this 
increased  kno^wledge  permits  relaxation 
of  the  ASME  ^tion  XI,  Appendix  G 
requirements  by  application  of  ASME 
Code  Case  N-641,  while  maintaining, 
pursuant  to  10  CFR  50.12(a)(2)(ii),  the 
underlying  purpose  of  the  ASME  Code 
and  the  NRC  regulations  to  ensure  an 
acceptable  margin  of  safety  against 
brittle  failure  of  the  RPV. 

The  NRC  st^ff  has  reviewed  the 
exemption  reqjuest  submitted  by  the 
licensee  and  has  concluded  that  an 
exemption  should  be  granted  to  permit 
the  licensee  t0|  utilize  the  provisions  of 
ASME  Code  Cise  N-641  for  the  purpose 
of  developing  DC.  Cook,  Unit  1,  RPV  P- 
T  limit  curves. 

3.0    Discuasioii 

Pursuant  to  tO  CFR  50.12,  the 
Commission  njay,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  pubhc 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  specitl  circimistances  are 
present. 

Special  circumstances,  pursuant  to  10 
CFR  50.12(a)(2J(ii),  are  present  in  that 
continued  ope^tion  of  DC.  Cook.  Unit 


1,  with  the  P-T  curves  developed  in 
accordance  with  ASME  section  XI, 
Appendix  G,  without  the  relief  provided 
by  ASME  Code  Case  N-641  is  not 
necessary  to  achieve  the  underlying 
purpose  of  Appendix  G  to  10  CFR  part 
50.  The  underlying  piu-pose  of  the 
regulations  in  Appendix  G  to  10  CFR 
part  50  is  to  provide  an  acceptable 
margin  of  safety  against  brittle  failiu-e  of 
the  RCS  during  any  condition  of  normal 
operation  to  which  the  pressure 
boimdary  may  be  subjected  over  its 
service  lifetime.  Application  of  ASME 
Code  Case  N-641  in  lieu  of  the 
requirements  of  ASME  Code  section  XI, 
Appendix  G  provides  an  acceptable 
alternative  methodology  which  will 
continue  to  meet  the  underlying 
purpose  of  Appendix  G  to  10  CFR  part 
50. 

The  NRC  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request,  and  agrees  within  the  licensee's 
determination  that  an  exemption  would 
be  required  to  approve  the  use  of  Code 
Case  N-641.  The  NRC  staff  agrees  that 
the  use  of  ASME  Code  Case  N-641 
would  meet  the  underlying  intent  of 
Appendix  G  to  10  CFR  part  50.  The  NRC 
staff  concludes  that  the  application  of 
the  technical  provisions  of  ASME  Code 
Case  N-641  provides  sufficient  margin 
in  the  development  of  RPV  P-T  limit 
curves  such  that  the  underlying  purpose 
of  the  regulations  (Appendix  G  to  10 
CFR  part  50)  continue  to  be  met  so  that 
the  use  of  all  provisions  in  Appendix  G 
to  section  XI  of  the  ASME  Code  are  not 
necessary.  Therefore,  the  NRC  staff 
concludes  that  the  exemption  requested 
by  the  licensee  is  justified  based  on  the 
special  circumstances  of  10  CFR  part 
50(a){2)(ii),  "[alpplication  of  the 
regulation  in  the  particular 
circimistances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

Based  upon  a  consideration  of  the 
conservatism  that  is  explicitly 
incorporated  into  the  methodologies  of 
Appendix  G  to  10  CFR  part  50; 
Appendix  G  to  section  XI  of  the  ASME 
Code;  and  Regulatory  Guide  1.99, 
Revision  2;  the  staff  concludes  that 
application  of  ASME  Code  Case  N-641 
as  described  would  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  RPV.  This  is  also  consistent  with  the 
determination  that  the  staff  has  reached 
for  other  licensees  imder  similar 
conditions  based  on  the  seiae 
considerations.  Therefore,  the  NRC  staff 
concludes  that  requesting  the  exemption 
under  the  special  circimistances  of  10 
CFR  50.12(a)(2){ii)  is  appropriate,  and 
that  the  methodology  of  Code  Case  N- 


641  may  be  used  to  revise  the  P-T  limits 
for  the  D.C.  Cook.  Unit  1,  RPV. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirements  of  10  CFR  50.60  and  10 
CFR  part  50,  Appendix  G,  to  allow 
application  of  ASME  Code  Case  N-641 
in  establishing  TS  requirements  for  the 
reactor  vessel  pressure  limits  at  low 
temperatures  for  D.C.  Cook,  Unit  1. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  enviromnent  (68  FR  42137). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  July  2003. 

For  The  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-18842  Filed  7-23-03;  8:45  am] 
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SIP  Nuclear  Operating  Company; 
South  Texas  Project,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  No.  NPF-76 
and  NPF-80,  issued  to  STP  Nuclear 
Operating  Company*  (StPNOC)  acting 
on  behalf  of  itself  and  for  Texas  Genco, 
LP,  the  City  Pubhc  Service  Board  of  San 
Antonio  (CPS),  Central  Power  and  Light 
Company  (CPL),  and  the  City  of  Austin. 
Texas  (CO A)  (the  hcensees),  dated 
March  31,  2003,  (the  licensee),  for 
operation  of  the  South  Texas  Project, 
Units  1  and  2  located  in  Matagorda 
County.  Texas.  Therefore,  as  required  by 


■  STP  Nuclear  Operating  Company  is  authorized 
to  act  for  Texas  Genco,  LP,  the  Qty  Public  Service 
Board  of  San  Antonio,  Central  Power  and  Light 
Company,  and  the  City  of  Austin,  Texas,  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation,  and  maintenance 
of  the  Escility. 
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Section  10  CFR  51.21  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
Part  50,  the  Commission  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Facility  Operating  Licenses  No.  NPF-76 
and  NPF-80,  replacing  "Central  Power 
and  Light  Company  (CPL)"  with  "AEP 
Texas  Central  Company"  throughout  the 
Operating  License  of  each  unit. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
March  31,2003. 

The  Need  for  the  Proposed  Action 

The  application  was  submitted  by 
STPNOC,  acting  on  behalf  of  itself  and 
for  Texas  Genco,  LP,  the  City  Public 
Service  Board  of  San  Antonio,  Central 
Power  and  Light  Company,  and  the  City 
of  Austin,  Texas.  The  amendments 
change  the  operating  license  to  reflect  a 
change  in  the  name  of  "Central  Power 
and  Light  Company  (CPL)."  a  licensed 
co-owner  of  the  facility,  to  "AEP  Texas 
Central  Company  (AEP),"  effective 
December  23,  2002. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
changes  to  the  licenses.  We  agree  with 
the  licensee  that  the  name  change  will 
not  impact  the  existing  ownership  of 
South  Texas  Project,  Units  1  and  2  or 
the  existing  entitlement  to  power  and 
will  not  alter  the  existing  antitrust 
license  conditions  applicable  to 
STPNOC's  ability  to  comply  with  these 
conditions  or  with  any  of  its  other 
obligations  or  responsibilities.  As  stated 
by  the  licensee,  "With  the  exception  of 
this  name  change,  this  transaction  does 
not  in  any  way  affect  the  qualifications 
of  AEP  Texas  Central  Company  for 
ownership  of  25.2%  [percent]  of  South 
Texas  Project  Electric  Generating 
Station  Units  1  and  2  (STPEGS),  nor 
does  it  involve  any  direct  or  indirect 
transfer  of  control  of  the  STPEGS 
Operating  Licenses."  Therefore,  the 
change  will  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  or 
amounts  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 


action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
enviroimiental  impact.  Therefore,  there 
are  no  significant  noiu-adiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  South 
Texas  Project,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

On  July  15,  2003,  the  staff  consulted 
with  the  Texas  State  official,  Arthur 
Tate  of  the  Divisfon  of  Compliance  and 
Inspection,  Texas  Department  of  Health, 
Bureau  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  March  31,  2003. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Public  File  Area  01 
F21,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Litemet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 


access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737.  or 
by  e-mail  at  pdrSmrcgov. 

Dated  at  Rockville.  Maryland,  this  18th  day 
ofluly.  2003. 
For  the  Nuclear  Regulatory  pommission. 

Robert  A.  Gramm. 

Chief,  Section  1 .  Project  Directorate  IV. 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  0.3-18844  Filed  7-23-03;  8:45  am] 
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AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  August  25.  2003. 

public  workshop. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  holding  a 
workshop  on  August  25,  2003,  on  issues 
related  to  the  level  of  programmatic 
information  that  would  be  needed  in 
order  to  issue  a  combined  license  (COL) 
in  accordance  with  the  requirements  of 
Title  10  of  the  Code  of  Federal 
Regulations  Part  52,  Subpart  C  without 
inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC)  for  any 
particular  program.  The  NRC  staff  has 
developed  a  draft  proposal  titled,  "Use 
of  Fire  Protection  as  an  Example 
Program  to  Discuss  Programmatic 
Inspections,  Tests,  Analyses,  and        ^ 
Acceptance  Criteria,  "  to  address  this 
issue.  The  NRC  staff  has  scheduled  the 
public  workshop  to  discuss  the  issue 
and  to  solicit  stakeholder  comments  on 
the  staffs  draft  proposal.  This  workshop 
will  be  transcribed.  To  allow  for  timely 
registration  on  the  day  of  the  meeting,     . 
it  is  recommended  that  guests 
preregister  for  the  workshop.  To 
preregister  for  the  workshop,  contact 
Mr.  Joseph  Sebrosky  (information 
provided  below)  and  provide  the 
following  information:  name, 
organization,  phone  number,  and 
country-  of  citizenship. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  M.  Sebrosky,  New,  Research  and 
Test  Reactors  Program,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Mr.  Sebrosky  may  be  reached  by 
phone  at  301-415-1132  or  by  e-mail  at 
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jins3@nrc.go\ 
meeting  proc(  (ss 
Mr.  Chip  Caiqeron 
telephone: 
General  Coun|sel 
Regulatory 
DC  20555-1 


.  Questions  on  the  public 
should  be  directed  to 
;  e-mail:  fxc@nrc.gov, 
-415-1642;  Office  of  the 
U.S.  Nuclear 
Cc  mmission,  Washington, 
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in  Rockville,  Maryland  or  from  the 
PARS  component  of  NRC's  document 
system  (ADAMS). 

SUPPLEMENTARY  INFORMATION:  In  1989, 
the  NRC  established  new  alternatives  for 
nuclear  plant  licensing  under  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  Part  52,  which  describes,  among 
other  things,  a  process  for  issuing  a 
combined  construction  and  operating 
license,  or  combined  license  (COL).  A 
COL  authorizes  construction  and,  with 
conditions,  operation  of  a  nuclear  power 
plant.  A  COL  application  must  describe 
the  conditions  (the  ITAAC)  that  are 
necessary  to  ensure  that  the  plant  has 
been  properly  constructed  and  will 
operate  safely.  After  issuing  a  COL,  the 
NRC  verifies  that  the  licensee  has 
completed  the  required  ITAAC  before 
the  plant  can  operate.  The  NRC 
publishes  notices  of  the  successful 
completion  of  the  ITAAC.  Then,  at  least 
180  days  before  the  scheduled  date  for 
initial  loading  of  nuclear  fuel  into  the 
reactor,  the  NRC  publishes  a  notice  of 
intended  operation.  The  notice  will 
provide  that  any  person  whose  interest 
may  be  affected  by  operation  of  the 
plant  may  request  the  Commission  to 
hold  a  hearing  on  whether  the  facility 
complies,  or  on  completion  will  comply 
with  the  acceptance  criteria  in  the  COL. 
A  request  for  a  hearing  must 
demonstrate  that  the  licensee  has  not 
met  or  will  not  meet  the  acceptance 
criteria  in  the  COL. 

The  principle  issue  to  be  discussed  at 
the  workshop  is  the  staffs  draft 
proposal  that  categorizes  operational 
programs  such  as  emergency  planning 
and  training  into  those  that  will  likely 
require  ITAAC,  those  that  may  or  may 
not  require  ITAAC  (depending  on  the 
level  of  information  available  at  the  COL 
stage),  and  those  that  will  be  unlikely  to 
require  ITAAC.  The  staff  would  also  like 
to  discuss  its  proposal  relative  to  the 
level  of  information  needed  for 
operational  programs  such  as  fire 
protection  in  order  to  issue  a  COL 
without  ITAAC  for  any  particular 
program. 

In  SECY-02-0067,  "Inspections. 
Tests,  Analyses,  and  Acceptance 
Criteria  for  Operational  Programs 
(ProgrammaUc  ITAAC),"  the  staff 
requested  Commission  approval  for  its 
position  that  COLs  for  a  nuclear  power 
plant  submitted  in  accordance  with  the 
requirements  of  10  CFR  Part  52  Subpart 
C  contain  ITAAC  for  operational 
programs  required  by  regulations  such 
as  training  and  emergency  planning 
(ADAMS  Accession  Number 
ML020700641).  The  Commission 
disapproved  the  staffs  position  in  a 
September  11,  2002,  staff  requirements 


memorandum  (SRM)  (ADAMS 
Accession  Number  ML022540755).  The 
Commission  approved  a  much  more 
limited  use  of  programmatic  ITAAC 
than  that  proposed  by  the  staff.  The 
Commission  directed  the  staff  to  resolve 
the  maximum  number  of  programmatic 
issues  prior  to  issuing  a  COL.  The 
Commission  also  directed  the  staff  to 
develop  appropriate  guidelines  to 
support  the  submission  of  necessary  and 
sufficient  information  on  programs  in 
COL  applications  and  clarify  when 
programs  beyond  emergency  planning, 
if  any.  call  for  or  are  likely  to  call  for 
ITAAC  in  the  COL  application. 

In  a  public  meeting  on  May  22,  2003, 
the  NRC  staff  discussed  a  response  to 
the  SRM  including  a  discussion  of  the 
following  option.  A  draft  standard 
review  plan  Section  14.3  Appendix  E, 
"Programmatic  ITAAC"  would  be 
developed  for  guidance.  The  staff  stated 
that  it  was  considering  categorizing  the 
14  programs  that  it  listed  in  SECY-02- 
0067  in  the  following  manner  as  part  of 
this  guidance: 

Category  A:  Programmatic  ITAAC  are 
required.  A  program  that  falls  into  this 
category  is  emergency  planning. 

Category  B:  Programmatic  ITAAC  are 
not  necessary  because  hardware-related 
ITAAC  address  the  results  to  which  the 
program  is  directed.  Examples  of 
programs  that  may  fall  into  this  category 
are  equipment  qualification,  quality 
assurance,  and  containment  leak  rate 
testing. 

Category  C:  An  ITAAC  for  a  program 
or  elements  of  the  program  is  not 
necessary  because  the  program  and  its 
implementation  can  be  fully  described  ' 
in  the  application  and  found  to  be 
acceptable  at  the  COL  stage.  2 

Category  D:  An  ITAAC  for  a  program 
or  elements  of  the  program  is  necessary 
because  the  program  and  its 
implementation  cannot  be  fully 
described'  in  the  application.  That  is, 
the  COL  applicant  cannot  provide  the 
necessary  and  sufficient  programmatic 
information  for  approval  of  the  COL 
without  ITAAC.2 

Category  E:  An  ITAAC  for  a  program 
is  not  necessary  because  ITAAC  will  be 
dispositioned  prior  to  fuel  load  and  the 
program  is  not  required  to  be 
implemented  until  after  fuel  load. 
Examples  of  programs  that  may  fall  into 
this  category  include  the  inservice 
inspection  and  inservice  testing 


'  A  principal  issue  for  these  categories  is  what 
constitutes  a  "fully  described"  program. 

2  The  following  programs  may  fall  into  Category 
C  or  D  depending  on  the  information  provided  at 
the  time  of  the  COL;  fire  protection,  radiation 
protection,  security,  fitness  for  duty,  training, 
access  authorization,  reportability,  licensed 
operator  training. 
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programs,  and  the  maintenance  rule 
program. 

Subsequent  to  the  May  22,  2003, 
meeting  the  NRC  staff  developed  a 
proposal  to  use  the  fire  protection 
program  as  an  example  program  to 
illustrate  the  level  of  detail  needed  to 
determine  if  programmatic  ITAAC  are 
necessary.  The  fire  protection  program 
was  chosen  because  it  could  fall  into 
Category  C  or  D  above  depending  on  the 
information  provided  at  the  time  of  a 
COL  application. 

During  the  workshop  the  following  ' 
topics  will  be  discussed: 

•  Is  the  categorization  of  the  14 
programs  listed  in  SECY-02-0067 
appropriate? 

— Are  there  programs  that  are  missing 
from  the  list? 

— Should  any  of  the  programs  be  placed 
in  different  categories? 

•  The  NRC  staff  would  like  to  discuss 
the  programs  that  fall  into  Categories  C 
and  D.  The  NRC  staffs  proposal  uses  the 
fire  protection  program  for  the  AP600 
standard  nuclear  reactor  design  and  the 
Callaway  Plant  as  a  starting  point  to 
develop  guidelines  for  the  level  of 
programmatic  information  that  would 
be  needed  in  order  to  issue  a  COL 
without  ITAAC  for  that  program.  Is  the 
level  of  detail  contained  in  the  staffs 
proposal  appropriate? 

A  specific  agenda  for  the  workshop 
will  be  developed  and  made  available 
prior  to  the  meeting.  To  assure  a 
diversity  of  viewpoints,  the  NRC  is  ' 

inviting  stakeholders  from  the  nuclear  ^ 
power  industry,  representatives  from 
citizens  groups,  emd  State  agencies,  to 
sit  in  a  roundtable  discussion.  Although 
the  focus  of  the  meeting  will  be  on  the 
roundtable  discussion,  there  will  be 
opportunities  for  members  of  the 
audience  to  offer  comments  and  ask 
questions.  Questions  related  to  the 
staffs  draft  proposal  should  be  directed 
to  Joseph  Sebrosky.  Questions  related  to 
the  public  meeting  process  should  be 
directed  to  Mr.  Chip  Cameron.  Mr. 
Sebrosky's  and  Mr.  Cameron's  contact 
information  is  provided  above. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  July,  2003. 

For  The  Nuclear  Regulatory  Commission. 
James  E.  Lyons, 

Program  Director,  New,  Research  and  Test 
Reactors  Program,  Division  of  Regulatory 
Improvement  Programs,  Off  ice  of  Nuclear 
Reactor  Regulation. 
[PR  Doc.  03-18843  Filed  7-23-03;  8:45  am] 
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Proposed  Generic  Communication 
Method  For  Estimating  Effective  Dose 
Equivalent  From  External  Radiation 
Sources  Using  Two  Dosimeters 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportunity  for  public 

comment. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  Regulatory  Issue  Summary  (RIS) 
which  approves  and  provides  guidance 
on  a  two  dosimeter  monitoring  method 
that  can  be  used  by  licensees  for 
estimating  effective  dose  equivalent 
(EDE)  from  external  radiation  exposures. 
The  NRC  is  seeking  comment  from 
interested  parties  on  the  clarity  and 
utility  of  the  guidance  contained  in  the 
proposed  RIS.  In  particular,  comment  is 
requested  on  the  following  questions: 

1.  Is  the  two  dosimeter  method  a 
technically  acceptable  alternative  to  the 
current  practice  of  estimating  EDE  from 
deep  dose  equivalent  (DDE)? 

2.  Is  the  NRC  use  of  a  RIS  to  approve 
the  two  dosimeter  method  acceptable 
under  the  existing  regulations? 

3.  Are  algorithms  that  attempt  to 
provide  better  estimates  of  the  effective 
dose  equivalent  by  using  more  than  one 
dosimeter  of  importance  to  your 
industry? 

4.  Do  you  believe  that  this  and  similar 
algorithms,  many  of  which  were 
described  in  NCRP  Publication  122,  are 
sufficiently  technically  developed  to 
serve  as  a  basis  for  dosimetry  of  record? 

5.  Is  the  discussion  of  the  issues 
provided  in  the  RIS  sufficiently  detailed 
to  provide  a  background  for  the  reasons 
for  approving  the  EPRI  method 
generically? 

6.  Should  different  or  more  detailed 
guidance  be  provided  in  an  NRC 
Regulatory  Guide  or  generic 
communication? 

7.  Should  the  definition  of  the  total 
effective  dose  equivalent  (TEDE)  in  part 
20  be  revised  to  replace  the  deep  dose 
equivalent  with  the  effective  dose 
equivalent,  and  make  that  quantity  more 
consistent  with  national  and 
international  definitions? 

8.  To  what  extent  should  accuracy 
replace  conservatism  as  the  goal  for 
personnel  monitoring? 

The  NRC  will  consider  the  comments 
received  in  its  final  evaluation  of  the 
proposed  RIS. 

Tnis  Federal  Register  notice  is 
available  through  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  under 
accession  number  ML031980001. 


DATES:  Comment  period  expires 
September  22,  2003.  Comments 
submitted  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  except  for  comments  received  on 
Or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  the  Chief,  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T6-D59,  Washington,  DC  20555- 
0001,  and  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  NRC  Headquarters,  11545 
Rockville  Pike  (Room  T-6D59), 
Rockville,  Maryland,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sami  Sherbini  at  (301)  415-7853  or  by 
e-mail  to  sxs2@nrc.gov,  or  Roger 
Pedersen  at  (301)  415-3162  or  by  e-mail 
to  rlpl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 


Draft  Regulatory  Issue  Summary 
Method  For  Estimating  Effective  Dose 
Equivalent  From  External  Radiation 
Sources  Using  Two  Dosimeters 

Addressees 

All  U.S.  Nuclear  Regulatory 
Commission  (NRC)  licensees. 

Intent 

NRC  is  issuing  this  regulatory  issue 
summary  (RIS)  to  provide  guidance  on 
an  approved  two-dosimeter  monitoring 
method  for  estimating  effective  dose 
equivalent  (EDE)  from  external  radiation 
exposures.  This  EDE  can  be  used 
instead  of  the  deep  dose  equivalent 
(DDE)  in  complying  with  NRC 
regulatory  requirements. 

Background 

Total  effective  dose  equivalent  (TEDE) 
is  used  in  10  CFR  part  20  (part  20)  to 
specify  dose  limits  for  occupationally 
exposed  workers,  and  for  members  of 
the  public.  Other  requirements  (in  part 
20  and  other  parts  of  NRC's  regulations^, 
such  as  the  criteria  for  license 
termination,  are  also  specified  in  terms 
of  the  TEDE.  Since  EDE  cannot»be 
directly  measured,  part  20  defines  TEDE 
as  "the  sum  of  the  deep-dose  equivalent 
(for  external  exposures)  and  the 
committed  effective  dose  equivalent  (for 
internal  exposures)."  Part  20  goes  on  to 
specify  that  this  DDBlje  measured  at  the 
part  of  the  whole  body  with  the  highest 
exposiye.  This  DDE  can  be  directly 
measured  with  available  dosimeters, 
and,  in  most  exposure  situations, 
provides  a  reasonable,  conservative,  and 
often  the  best,  estimate  for  EDE  from 
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external  soiuces  (EDEex).  However,  in 
non-uniform  exposiue  situations,  such 
as  from  a  dirsctional  source,  DDE 
measured  at  lie  part  of  the  whole  body 
with  the  higl  est  exposure  can  be  an 
overly  consei  vative  estimate. 

The  NRC  r  (cently  published  RIS 
2003-04  to  e;  icourage  licensees  to  use 
the  EDE,;x  for  determining  TEDE 
whenever  th«  dose  from  external 
sources  is  calculated  instead  of 
measured  with  personnel  dosimetry. 
The  RIS  discusses  the  limitations  on, 
and  the  regul  itory  basis  for,  substituting 
the  EDEc,  for  DDE  in  determining 
compliance  v  ith  TEDE  based  regulatory 
requirements  Estimating  EDE^x  from 
dosimeter  readings  is  very  dependent  on 
exposure  geometry.  Therefore,  RIS 
2003-04  also  noted  that  methods  for 
estimating  TEDE  from  an  EDEe, 
determined  ft  om  dosimeter  readings, 
must  be  appn  ived  by  the  NRC.  The 
2003-04  RIS  i  Iso  noted  that  NRC 
approved  the  use  of  a  two  dosimeter 
method  for  es  imating  effective  dose 
equivalent  at  ilntergy  sites  (Reference  1). 

This  RIS  de  scribes  the  exposure 
situations  in  \^hich  NRC  would  regard 
the  use  of  a  m  jnitoring  method  to 
estimate  EDEe ,  as  appropriate  and 
acceptable  for  estimating  TEDE.  This 
RIS  does  not  a  ffect  the  definition  of 
other  non-TEI  lE  limits  or  criteria  in  part 
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on  the  back  (Rback)  of 
body. 
I  ns  are  given  by  EPRI  for 
'  losimeter  resuJts: 


9.  Mean  Method: 

The  first  algorithm  is  a  simple,  un- 
weighted, average  (MEAN)  of  the  two 
dosimeter  readings.  The  MEAN  is  equal 

to  V2  (Rf„„,  +  Rback). 

The  EPRI  technical  reports  state  that 
the  non-weighted  average  does  not 
always  give  a  conservative  result.  Since 
no  method  is  provided  to  identify  when 
the  simple  average  gives  non- 
conservative  results,  this  algorithm  is 
not  approved  for  use  at  this  time. 

10.  Weighted  Method: 
The  second  algorithm,  which  was  the 

subject  of  the  Entergy  exemption,  is  a 
weighted  average  algorithm  such  that: 
EDEe,  =  V2(Hi  +  MEAN) 
Where  Hi  is  the  higher  of  R^on,  or  Rback- 

A  mathematically  simpler  form  of  this 
weighted  algorithm  is: 

EDEex  =  3/4Hi  +  l/4Lo 
Where  Hi  is  the  higher  of  Rf„nt  or  Rback 
and  Lo  is  the  lower  of  Rfrom  or  Rback- 
The  data  presented  in  the  EPRI 
technical  reports  (references  1  and  2) 
indicate  that  this  weighted  two- 
dosimeter  algorithm  provides  a 
reasonably  conservative  estimate  of 
EDEex.  Therefore,  only  the  weighted 
two-dosimeter  algoritiim  is  approved  for 
use  at  this  time  for  exposures  in  a  non- 
uniform field. 

As  a  result  of  NRC  approving  the 
above  weighted  method,  monitoring  the 
DDE  at  the  part  of  the  body  receiving  the 
highest  exposure  as  provided  in  10  CFR 
20.1201(c)  is  not  needed  for  determining 
compliance  with  TEDE  based 
requirements  when  the  weighted 
method  is  used  subject  to  the  limitations 
which  are  set  out  below.  This  is  because 
Footnote  2  in  the  "Organ  Dose 
Weighting  Factors"  table  in  10  CFR 
20.1003,  permits  the  use  of  weighting 
factors  to  determine  external  exposures 
without  case-by-case  approvals  when 
specific  NRC  guidance  has  been  issued. 
This  RIS  constitutes  such  guidance  for 
using  the  above  weighted  method  for 
determining  the  external  exposure  from 
weighted  dosimeters  measuring  direct 
DDE.  An  exemption  from  part  20  is  not 
needed  if  the  guidance  in  this  RIS  is 
followed  for  determining  external 
exposures.  However,  10  CFR  20.1201(c) 
still  applies  to  the  DDE  required  to  be 
used  in  complying  with  the  organ  dose 
limit  in  10  CFR  20.1201(a)(l)(ii). 

Additional  Issues  and  Limitations 

Licensees  may,  subject  to  the 
following  limitations,  use  this  weighted 
two-dosimeter  method  for  determining 
EDEex.  and  estimating  TEDE,  from 
external  photon  exposures  without 
applying  for  further  approval  from  the 
NRC. 


Partial-body  irradiations  (i.e., 
exposure  geometries  that  preferentially 
shield  the  dosimeters)  could  bias  the 
EPRI  method  results  in  the  non- 
conservative  direction.  Licensees  must 
ensure  that  dosimeters  are  worn  so  that 
at  least  one  of  the  two  dosimeters  "sees" 
the  major  source,  or  sources,  of 
radiation  (one  dosimeter  will  normally 
be  shielded  from  a  source  by  the  body). 
In  other  words,  the  radiological  work 
will  be  conducted  and  the  dosimeters 
worn  in  such  a  way,  so  that  no  shielding 
material  is  present  between  the 
radioactive  source(s)  and  the  whole 
body,  that  would  cast  a  shadow  on  the 
dosimeter(s)  and  not  over  other  portions 
of  the  whole  body. 

This  method  for  estimating  EDEe, 
from  dosimeter  readings,  is  not  valid  for 
exposure  situations  where  the 
individual  is  immersed  in  a  shielding 
material  (i.e.,  diving  operations).  Large 
dose-rate  gradients  resuhing  from  such 
immersions  over  the  space  occupied  by 
the  body  can  bias  the  two  dosimeter 
results. 

Only  dosimeters  that  have 
demonstrated  angular  response 
characteristics  at  least  as  good  as  those 
specified  in  Reference  5,  are  to  be  used. 
If  the  dosimeter's  response  decreases 
more  rapidly  than  EDEex,  as  the  angle  of 
incident  radiation  increases,  the 
resulting  EDEex  estimate  will  be  biased 
in  the  non-conservative  direction.  In 
addition,  the  dosimeters  should  be 
calibrated  to  indicate  DDE  at  the 
monitored  location  to  ensure  their 
readings  reflect  electronic  equilibrium 
conditions. 

This  method  for  estimating  EDEex 
from  two  dosimeter  readings  is  not 
applicable  to  exposure  situations  where 
the  sources  of  radiation  are  nearer  than 
12  inches  (30  cm)  from  the  surface  of 
the  body.  This  is  the  closest  distance 
that  the  two-dosimeter  algorithm  has 
been  demonstrated  to  provide 
conservative  results  for  discrete  (point) 
radiation  sources. 

The  use  of  monitoring  methods  for 
estimating  EDEex,  from  exposure  to 
point  sources  (i.e.,  hot  particles)  on.  or 
near  the  surface  of  the  body,  is  outside 
the  scope  of  this  approval.  Tables  5 
through  7,  in  Reference  3,  provide  some 
calculated  EDBex  values  resulting  from 
exposure  to  point  sources  in  contact 
with  the  torso  of  the  body.  However,  the 
information  provided  in  these  tables 
does  not  bound  all  of  the  pertinent  point 
source  exposure  situations. 

Licensees  using  the  weighted 
methodology  need  to  maintain  sufficient 
records  to  demonstrate  the  above 
limitations  were  satisfied. 


Conclusions 

The  weighted  two-dosimeter 
algorithm,  described  in  this  RIS, 
provides  an  acceptably  conservative 
estimate  of  EDEex-  The  TEDE  based  on 
EDEex  using  this  algorithm  in 
accordance  with  its  associated 
limitations  is  acceptable- 

When  recording  or  reporting  doses  in 
situations  in  which  the  EDEe,  is 
assessed  instead  of  the  DDE,  the  value 
of  the  EDEex  is  entered  in  place  of  the 
DDE  in  recording  or  reporting  forms, 
such  as  NRC  Forms  4  or  5- 
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Backfit  Discussion 

This  RIS  does  not  require  any  action 
nor  written  response  nor  require  any 
modification  to  plant  structures, 
systems,  components,  or  design; 
therefore,  the  staff  did  not  perform  a 
backfit  analysis. 

Federal  Register  Notice 

A  notice  of  opportunity  for  public 
comment  was  published  in  the  Federal 
Register. 

Paperwork  Reduction  Act  Statement 

This  RIS  does  not  require  any  action 
nor  written  response  nor  require  any 
modification  to  plant  structures, 
systems,  components,  or  design; 
therefore,  the  staff  did  not  perform  a 
backfit  analysis. 

Paperwork  Reduction  Act  Statement 

This  RIS  does  not  request  any 
information  collection. 

End  of  Draft  Regulatory  Issue  Summary 

Documents  may  be  examined,  and/ or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 


records  will  be  accessible  electronically 
•  from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://wvnv.nrc.gov/NRC/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  you  have  problems  in 
accessing  the  documents  in  ADAMS, 
contact  the  NRC  Public  Document  Room 
(PDR)  reference  staff  at  1-800-397-4209 
or  301-415-4737  or  by  e-mail  to 
pdr®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  July  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Beckner, 

Branch  Chief.  Reactor  Operations  Branch. 
Division  of  Inspection  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  03-18688  Filed  7-23-03;  8:45  am) 

BILUNG  CODE  759(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 
Extension: 
Rule  23C-1  [17  CFR  270.23c-l],  SEC  File 
No.  270-253,  OMB  Control  No.  3235- 
0260. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  23c-l  under  the  Investment 
Company  Act  of  1940,  among  other 
things,  permits  a  closed-end  fund  to 
repurchase  its  securities  for  cash  if  in 
addition  to  the  other  requirements  set 
forth  in  the  rule:  (i)  Payment  of  the 
purchase  price  is  accompanied  or 
preceded  by  a  WTitten  confirmation  of 
the  purchase;  (ii)  the  asset  coverage  per 
unit  of  the  security  to  be  purchased  is 
disclosed  to  the  seller  or  his  agent;  and 
(iii)  if  the  security  is  a  stock,  the  fund 
has,  within  the  preceding  six  months, 
informed  stockholders  of  its  intention  to 
purchase  stock.  The  Commission  staff 
estimates  that  approximately  19  closed- 
end  funds  rely  on  rule  23c-l  aimually 
to  undertake  approximately  132 
repurchases  of  their  securities.  The 


Commission  staff  estimates  that,  on 
average,  a  fund  spends  approximately 
2.5  hours  on  complying  with  the 
paperwork  requirements  listed  above 
each  time  it  undertakes  a  security 
repurchase  under  the  rule.  The  total 
annual  burden  of  the  rule's  paperwork 
requirements  thus  is  estimated  to  be  330 
hours. 

In  addition,  the  fund  must  file  with 
the  Commission,  during  the  calendar 
month  following  any  month  in  which  a 
purchase  permitted  by  rule  23c-l 
occurs,  two  copies  of  a  report  of 
purchases  made  during  the  month, 
together  with  a  copy  of  any  written 
solicitation  to  purchase  securities  given 
by  or  on  behalf  of  the  fund  to  10  or  more 
persons.  The  burden  associated  with 
filing  Form  N-23C-1,  the  form  for  this 
report,  has  been  addressed  in  the 
submission  for  that  Form.  - 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Written  comments  are  invited  on;  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utiHty,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  July  16,  2003. 
Jill  M.  Peterson,- 
Assistant  Secretary. 
[FR  Doc.  03-18898  Filed  7-23-03;  8:45  am] 
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The  Commission  staff  estimates  that 
2.472  respondents  make  approximately 
9.888  responses  under  the  rule  each 
year.  The  staff  estimates  that  on  average 
Form  13F  filers  spend  98.8  hours/year 
to  prepare  and  submit  the  report.  In 
addition,  the  staff  estimates  that  294 
respondents  file  approximately  1,176 
amendments  each  year.  The  staff 
estimates  that  on  average.  Form  13F 
filers  sp^nd  4  hours/year  to  prepare  and 
submit  amendments  to  Form  13F.  The 
total  annual  burden  of  the  rule's 
requirements  for  all  respondents 
therefore  is  estimated  to  be  245,409.6 
hours  ((2,472  filers  x  98.8  hours)  -t-  (294 
filers  X  4  hours)). 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
.  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burdens  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549. 

Dated:  fuly  16,  2003. 
fill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-18899  Filed  7-23-03:  8:45  am) 
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Information  Services.  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0004. 
Extension: 
Rule  27e-l  and  Form  N-27E-1,  SEC  File 

No.  270-i86,  0MB  Control  No.  3235- 

0545. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information  under 
the  Investment  Company  Act  of  1940 
("Act")  summarized  below.  The 
Commission  plans  to  submit  these 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
approval. 

Rule  27e-l  (17  CFR  270.27e-l]  is 
entitled  "Requirements  for  Notice  to  be 
Mailed  to  Certain  Purchasers  of  Periodic 
Payment  Plan  Certificates  Sold  Subject 
to  Section  27(d)  of  the  Act."  Form  N- 
27E-1  is  entitled  "Notice  to  Periodic 
Payment  Plan  Certificate  Holders  of  18 
Month  Surrender  Rights  with  Respect  to 
Periodic  Payment  Plan  Certificates." 
Form  N-27E-1,  which  is  prescribed  by 
rule  27e-l  in  order  to  implement  the 
statutory  mandate  in  section  27(e)  of  the 
Act,  serves  to  notify  holders  of  periodic 
payment  plan  certificates  who  have 
missed  certain  payments  of  their 
surrender  rights  with  respect  to  the 
certificates.  The  Form  N-27E-1  notice, 
which  is  sent  direcUy  to  holders  of 
periodic  payment  plan  certificates, 
serves  to  alert  purchasers  of  periodic 
payment  plans  of  their  rights  in 
'connection  with  their  plan  certificates. 
Commission  staff  estimates  that  there 
are  fewer  than  five  issuers  of  periodic 
payment  plan  certificates  affected  by 
rule  27e-l.  The  frequency  with  which 
each  of  these  issuers  or  their 
representatives  must  file  the  Form  N- 
27E-1  notice  varies  with  the  number  of 
periodic  payment  plans  sold  and  the 
number  of  certificate  holders  who  miss 
payments.  The  staff  spoke  with 
representatives  of  a  number  of  firms  in 
the  industry  that  currently  have 
periodic  payment  plan  accounts.  Based 
upon  these  conversations,  the  staff 
estimates  that  3  respondents  send  out 
approximately  2,965  notices  a  year 
through  completely  automated 
processes.  These  estimates  are  based  on 
an  informal  survey  of  representatives  of 
several  entities  and  are  not  derived  from 
a  comprehensive  or  necessarily  even 
representative  study  of  the  cost  of  the 
Commission's  rules  and  forms. 

Complying  with  the  collection  of 
information  requirements  of  rule  27e-l 
is  mandatory  for  issuers  of  periodic 
payment  plans  or  their  depositors  or 
imderwriters  in  the  event  holders  of 
plan  certificates  miss  certain  payments 
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within  eighteen  months  after  issuance. 
The  information  provided  pursuant  to 
rule  27e-l  will  be  provided  to  third 
parties  and.  therefore,  will  not  be  kept 
confidential.  The  Commission  is  seeking 
OMB  approval,  because  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  July  16.2003. 
fill  M.  Peterson, 

Assi.-itant  Secretary. 

[FK  Dor.  03-18900  Filed  7-23-03:  8:45  am! 
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July  18.  2003. 

Notice  is  hereby  given  that  the 
following  filing{s)  has/have  been  made 
with  the  Commission  p\irsuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summaiized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 


should  submit  their  views  in  writing  by 
August  8,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After Aiugust  8,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

E.ON  AG.  et  al.  (70-9985) 

E.ON  AG  ("E.ON"),  E.ON— Platz  1, 
40479  Dusseldorf,  Germany,  a  registered 
holding  company  under  the  Act;  Fidelia 
Corporation  ("Fidelia").  300  Delaware 
Avenue,  Suite  544,  Wilmington, 
Delaware  19801,  an  indirect,  financing 
subsidiary  of  E.ON;  Louisville  Gas  and 
Electric  Company  ("LG&E"),  220  West 
Main  Street,  Louisville,  Kentucky 
40402,  a  public  utility  company  under 
the  Act  and  an  indirect  subsidiary  of 
E.ON;  and  Kentucky  Utilities  Company 
( "KU").  One  Quality  Street,  Lexington. 
Kentucky  40507,  a  public  utility 
company  under  the  Act  and  an  indirect 
subsidiary  of  E.ON,  (collectively, 
"Applicants"),  have  filed  an 
application-declaration  as  a  post- 
effective  amendment  ("Application")  to 
a  previously  filed  application- 
declaration  under  sections  6(a),  7,  9, 
12(b),  12(d),  32  and  33  of  the  Act  and 
rules  53  and  54  under  the  Act. 

Applicants  request  authority  through 
May  31.  2005  ("Authorization  Period  "), 
for  Fidelia  to  provide  intercompany 
loans  to  LG&E  and  KU  and  for  LG&E 
and  KU  to  grant  security  for  these  loans. 

By  order  dated  June  14,  2002  (Holding 
Company  Act  Release  No.  27539) ' 
("June  Order"),  the  Commission 
authorized  the  acquisition  of  Powergen 
pic  by  E.ON  and  authorized  terms  of  the 
financing  of  the  E.ON  holding  company 
system  as  vvell  as  certain  related 
transactions.  E.ON  owns  LG&E  Energy 
Corp.  ("LG&E  Energy"),  a  public  utility 
holding  company  exempt  by  order 
under  section  3(a)(1)  of  the  Act,  which 
in  turn  owns  LG&E  and  KU.  E.ON's 
interest  in  LG&E  Energy  is  held 
indirectly  through  several  intermediate 


'The  June  Order  granted  authority  requested  in 
S.E.C.  Filing  70-9961  ("Acquisition  Filing")  and 
70-9985  (Original  Financing  Filing ').  The  Original 
Financing  Filing  was.  amended  by  order  dated 
February  21,  2003  (Holding  Company  Act  Release 
No.  27654). 


holding  companies.  E.ON  U.S. 
Investments  Corp..  the  direct  parent  of 
LG&E  Energy,  also  owns  E.ON  North 
America  Inc  ("E.ON  NA").  which  in 
turn  currently  owns  74.6%  of  Fidelia. 
The  remaining  25.4%  of  Fidelia  is 
owned  by  E.ON  U.S.  Holding  GmbH,  a 
direct,  wholly-owned  subsidiary  of 
EON. 

in  the  June  Order,  the  Commission 
authorized,  among  other  things.  E.ON 
and  its  subsidiaries  to  engage  in  certain 
financing  transactions.  Specifically. 
E.ON  and  EON  NA.  through  Fidelia  or 
another  special  purpose  financing 
subsidiarv  of  E.ON  NA.  were  authorized 
to  finance  all  or  a  portion  of  the  capital 
needs  of  LG&E  Energy  and  its 
subsidiaries,  directly  or  through  other 
companies  in  the  E.ON  holding 
company  system  ("E.ON  Ciroup ').  The 
financing  authority  in  the  tunc  Order 
provided  that  borrowings  would  be 
unsecured  and  would  only  occur  if  the 
interest  rate  on  the  loan  would  result  in 
an  equal  or  lower  cost  of  borrowing  than 
the  LG&E  Energy  Group  company  could 
obtain  in  a  loan  from  E.ON  or  in  the 
capital  markets  on  its  own. 

E.ON  is  currently  funding,  and 
proposes  t(j  continue  to  fund,  the, cash 
requirements  of  LG&E  and  KU  through 
intercompany  loans.  E.ON  stales  that  its 
financing  strategy  is  to  rai.se  capital  at 
the  top  holding  company,  E.ON.  and  to 
provide  those  funds  to  subsidiary 
companies  through  intercompany  loans 
and/or  as  equity  contributions.  E.ON 
states  that  it  is  able  to  provide  funds  to 
LG&E  and  KU  at  a  cost  that  is  at  or 
below  the  external  borrowing  costs  of 
LG&E  and  KU. 

LG&E  and  KU,  however,  have 
provisions  in  their  respective  aiiicles  of 
incorporation  that  restrict  the  amount  of 
unsecured  debt  that  can  be  outstanding. 
When  LG&E  and  KU  approach  this  limit 
on  unsecured  debt,  any  additional  debt 
incurred  bv  them  would  have  to  be 
secured.  Therefore,  under  the  financing 
authority  granted  in  the  June  Order, 
LG&E  aiid  KU  will  not  be  able  to  take  ' 
advantage  of  the  economic  efficiencies 
of  the  intercompany  loaiis  when  they 
have  reached  their  unsecured  debt 
limits.  E.ON  states  that  it  is  in  the  best 
interest  of  LG&E  and  KU,  as  well  as  that 
of  the  E.ON  group,  that  the  financing 
needs  of  LG&E  and  KU  be  provided 
through  intercompany  loans.  Therefore, 
the  Applicants  request  authority  for 
Fidelia  to  provide  intercompany  loans 
to  LG&E  and  KU  on  a  secured  basis. 

The  Applicants  request  authorization 
for  Fidelia  to  provide  intercompany 
loans  to  LG&E  and  KU  upon  the  terms 
and  subject  to  the  conditions  set  forth  in 
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the  case  may  be)  maintain 
as  a  percentage  of  total 
'at  least  30%,  as  reflected 
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2  The  financing  i  ulhority  granted  in  the  June 
Order  requires  thai  all  borrowings  by  LG&E  Energy 
and  its  subsidiary  i  ompanies  (the  "LGAE  Energy 
Group")  6x)m  an  a:  sociate  company  be  at  the  lowest 
of;  (i)  E.ON's  effect  ve  cost  of  capital;  (ii)  the 
lending  associate's  effective  cost  of  capital  (if  lower 
than  E.ONs  effecti  re  cost  of  capital);  and  (iii)  the 
borrowing  LG&E  Ei  lergy  Group  company's  effective 
cost  of  capital  detei  mined  by  reference  to  the 
effective  cost  of  a  d  irect  borrowing  by  the  company 
from  a  nonassociati  i  for  a  comparable  terra  loan  that 
could  be  entered  in  to  at  that  time  (the  "Best  Rate 
Method  ").  EON  stj tes  that  the  Best  Rale  Method 
assures  that  an  LGl  E  Energy  Group  company  that 
elects  to  obtain  deb  [  financing  from  an  associate 
company  would  no  I  pay  more  for  that  financing 
than  it  would  pay  i  i  the  capital  markets  for  a 
similar  loan  had  thi  i  borrower  sought  to  finance  its 
capital  requiremeni  s  with  independent  third 


i  ai  e  currently  participants  in  a 
I.  through  which  each  company 
i  (  n  an  unsecured  basis.  The 
operation  of  the  uti  ity  money  pool  would  not  be 
affected  by  this  pro|  )osal.  and  money  pool 
transactions  would  remain  unsecured. 

*  Currently.  LG&E  and  KU  have  sufficient 
capacity  under  theii  respective  first  mortgage  bond 
indenture  to  issue  fi  rst  mortgage  bonds,  or 
alternatively  to  inci  r  secured  intercompany  loans, 
in  the  amount  of  th<  authorization  requested. 

'Common  stock  equity  includes  common  stock 
(i.e..  amounts  receivled  equal  to  par  or  stated  value 
of  the  common  stock),  additional  paid  in  capital, 
retained  earnings  ai)d  minority  interests. 

■Common  stock  tt  total  capitalization  ratio  is 
calculated  as  follow^:  common  stock  equity/ 


in  their  most  recent  annual  or  semiannual 
report.  Applicants  request  that  the 
Commission  reserve  jurisdiction  over  the 
making  of  secured  intercompany  loans  at  any 
time  that  this  condition  is  not  satisfied. 

B.  All  outstanding  securities  of  the 
borrowing  company  that  are  rated  are  rated 
investment  grade,  and  all  outstanding 
securities  of  E.ON  that  are  rated  are  rated 
investment  grade.  For  purposes  of  this 
provision,  a  security  will  be  deemed  to  be 
rated  investment  grade  if  it  is  rated 
investment  grade  by  at  least  one  nationally 
recognized  statistical  rating  organization,  as 
defined  in  rule  15c3-l(c)(2)(vi)(F)  under  the 
Securities  Exchange  Act  of  1934.  Applicants 
request  that  the  Commission  reserve 
jurisdiction  over  the  making  of  secured 
intercompany  loans  at  any  time  that  this 
condition  is  not  satisfied. 

The  secured  intercompany  loans 
would  be  in  compliance  with  the  Best 
Rate  Method.  Therefore,  LG&E  and  KU 
would  not  pay  more  than  they  would 
pay  in  the  capital  markets  for  a  similar 
loan  had  the  borrower  sought  to  finance 
its  capital  requirements  with 
independent  third  parties.  LG&E  and 
KU  would  save  the  issuance  expenses 
associated  with  the  issuance  of  first 
mortgage  bonds.  These  expenses  would 
typically  include  legal  fees,  printing 
costs,  trustees  fees,  rating  agency  fees 
and  filing  fees.  In  recent  transactions, 
these  expenses  have  aggregated 
approximately  $300,000  per  issuance. 

E.ON  states  that  its  financing  policy  is 
to  centralize,  wherever  possible,  all 
external  funding  at  the  E.ON  level.  This 
strategy,  it  says,  allows  E.ON  to  ensure 
that  all  funds  are  raised  at  the  lowest 
cost  due  to  the  greater  financial  strength 
of  the  holding  company.  Applicants 
state  that  E.ON  (currently  AA  - ,  stable 
outlook,  from  Standard  &  Poor's,  and 
Al,  stable  ouUook,  from  Moody's)  is  the 
strongest  credit  in  the  E.ON  Group. 
Lenders  and  bond  investors  see  E.ON 
(and  its  finance  companies  under  its 
guarantee]  as  the  most  creditworthy 
company  in  the  E.ON  Group,  according 
to  the  Applicants;  and  E.ON  receives  the 
best  margins  and  other  terms  and 
conditions.  Therefore,  according  to  the 
Applicants,  E.ON  (or  its  finance 
companies  under  guarantee  of  E.ON)  is 
the  preferred  entity  of  the  E.ON  Group 
to  approach  the  capital  markets.  E.ON 
lends  the  proceeds  from  financings  in 
the  form  of  intercompany  loans  to  those 
subsidiaries  with  demand.  According  to 
the  Applicants,  for  subsidiary 
companies  to  raise  fimds  extemadly 
would  create  inefficiencies  in  E.ON's 
strategy  because  E.ON's  creditors  would 
be  structurally  subordinated  to  the  debt 
of  the  subsidiaries.  This  would  result  in 


(common  stock  equity  +  prefierred  stock  ♦  gross 
debt).  Gross  debt  is  the  sum  of  long-term  debt, 
short-term  debt  and  current  maturities. 


increased  costs  for  E.ON,  and 
consequently,  all  of  its  subsidiaries. 

The  articles  of  incorporation  of  LG&E 
and  KU  contain  provisions  for  the 
benefit  of  the  holders  of  their  preferred 
shares  that  limits  the  amount  of 
imsecured  indebtedness  which  may  be 
outstanding  at  any  Ume  that  the 
company  has  any  preferred  shares 
outstanding.  The  unsecured  debt  limit 
at  LG&E  is  20%  of  the  sum  of  (a)  secured 
debt  plus  (b)  total  of  capital  and  surplus. 
The  limit  at  KU  is  25%  of  the  same  sum. 
In  order  to  exceed  these  limits,  LG&E 
and  KU  would  need  to  obtain  the 
consent  of  the  holders  of  a  majority  of 
the  preferred  shares  outstanding. 

Applicants  state  that  LG&E  and  KU 
hav^  significant  projected  capital  and 
financing  needs,  including  those  related 
to  the  pending  maturity  of  first  mortgage 
bonds,  the  anticipated  need  to  finance 
the  installation  of  pollution  control 
equipment  and  the  planned  acquisition 
of  additional  electric  generation 
capacity  in  2003.  The  projected  capital 
expenditure  budgets  for  LG&E  and  KU 
for  2003  and  2004  are  approximately 
$340  million  and  $550  million, 
respectively.  The  limit  on  unsecured 
indebtedness  in  the  Articles  of 
Incorporation  of  LG&E  and  KU 
constrains  the  financing  options 
available  to  LG&E  and  KU  to  finance 
these  needs.  Applicants  state.  The 
seciu-ed  intercompany  loans,  as  long- 
term  debt,  will  provide  a  cost-efficient 
means  for  LG&E  and  KU  to  finance  their 
capital  needs,  including  payment  of 
maturing  indebtedness  and  financing  of 
capital  expenditures,  according  to  the 
Applicants.  The  secured  intercompany 
loans  may  also  be  used  to  finance  the 
payments  due  upon  termination  of  the 
accounts  receivable  securitization 
programs  of  LG&E  and  KU.  The 
accounts  receivable  securitization 
programs,  which  were  scheduled  to 
terminate  at  the  end  of  July  3003,  are  in 
the  process  of  being  extended. 

The  intercompany  loans  to  be  made 
by  Fidelia  to  LG&E  and  KU  will  be  made 
according  to  separate  loan  and  security 
agreements  between  Fidelia  and  the 
borrower.  The  agreement  documents  the 
intercompany  loan,  specifying  the  Best 
Rate  Method  for  determining  the 
interest  rate  to  be  applicable  to  the  loans 
and  providing  for  the  grant  of  a  security 
interest  in  the  specified  collateral.  The 
interest  rate  on  the  notes  will  be  set  at 
the  time  of  issuance,  based  upon  the 
maturity  of  the  notes.  At  the  time  of  the 
proposed  intercompany  loan,  the 
borrowing  company  will  obtain  quotes 
from  investment  banks  for  a  first 
mortgage  bond  issued  by  that  company 
and  quotes  for  an  unsecured  bond 
issued  by  E.ON.  The  interest  rate  5 
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applicable  to  the  intercompany  loan 
would  be  the  lower  of  (a)  the  average  of 
three  quotes  obtained  from  investment 
banks  for  an  unsecured  bond  issued  by 
E.ON  with  the  applicable  term  of  the 
loan  and  (b)  the  lowest  of  three  quotes 
obtained  by  the  borrowing  company 
from  investment  banks  for  a  first 
mortgage  bond  issued  by  a  company 
with  the  applicable  term  of  the  loan.  At 
this  time,  the  debt  of  Fidelia  is  not 
rated.  Therefore,  the  interest  cost  of  any 
debt  that  would  be  issued  by  Fidelia  to 
unaffiliated  third  parties  would  not  be 
competitive  with  the  rates  available  to 
EON  and  LG&E  or  KU.  If  in  the  future 
Fidelia  is  able  to  obtain  funds  in  the 
capital  markets  on  competitive  terms, 
quotes  will  also  be  obtained  in  a  similar 
manner  for  debt  to  be  issued  by  Fidelia. 

The  collateral  for  the  loans  will 
consist  of  all  of  the  borrower's  now 
owned  or  later  acquired  "equipment." 
as  that  term  is  defined  in  Kentucky's 
Uniform  Commercial  Code  (KRS 
Chapter  355),  excluding,  however,  any 
equipment  that  is  not  subject  to  the  lien 
under  the  borrower's  first  mortgage 
bond  indenture.  Only  property  subject 
to  the  lien  of  the  first  mortgage  bond 
indenture  will  be  subject  to  the 
subordinated  security  interest.  As  set 
out  in  the  definition  section  of  the  loan 
and  security  agreement,  "equipment" 
has  the  meaning  set  out  in  the  Uniform 
Commercial  Code  ("goods  other  than 
inventory,  farm  products,  or  consumer 
goods")  and  includes  all  of  the 
borrower's  now  owned  or  later  acquired 
machinery,  equipment,  furniture, 
furnishings  and  all  tangible  personal 
property  similar  to  any  of  the  foregoing 
(other  than  inventor}'),  together  with  all 
improvements,  accessories  and 
appurtenances  of  these  and  any 
proceeds  of  any  of  these,  including 
insurance  proceeds  and  condemnation 
awards  and  all  books  and  records 
relating  to  the  preceding.  Motor  vehicles 
and  other  property  subject  to  a 
certificate  of  title  law  are  not  included 
as  collateral.  Also,  assets  such  as  cash 
and  accounts  receivable  are  not 
"equipment"  and  would  not  be  subject 
to  the  lien. 

As  noted  earlier,  the  security  interest 
granted  in  the  loan  and  security 
agreement  is  expressly  subordinated  to 
the  lien  of  the  borrower's  first  mortgage 
bond  indenture.  The  subordination 
provisions  provide  that  Fidelia  caimot 
exercise  any  rights  or  remedies  against 
the  property  of  LG&E  or  KU  unless  all 
bonds  under  the  company's  first 
mortgage  bond  indenture  have  been 
paid  in  full.  So  long  as  LG&E  and  KU 
are  not  in  default  under  their  respective 
loan  agreements,  Fidelia  will  have  no 
rights  against  LG&E  and  KU,  except  to 


receive  payment  of  principal  and 
interest  on  the  loakis  when  due, 
according  to  the  Applicants.  Even  if  a 
default  existed  undeK^  loan  agreement, 
Fidelia  would  have  no  right  to  pursue 
any  remedies  against  the  property  of 
LG&E  or  KU,  as  applicable,  until  all  of 
the  borrower's  first  mortgage  bonds  have 
been  paid  in  full.  Under  the  existing 
financing  agreements  of  E.ON,  the 
creditors  of  E.ON  would  have  no  rights 
against  LG&E  or  KU  as  a  result  of  the 
proposed  transactions.  Applicants  state. 
In  any  event,  the  creditors  of  E.ON 
could  have  no  greater  rights  against 
LG&E  and  KU  than  those  of  Fidelia 
through  the  loan  agreement,  according 
to  the  Applicant.  Therefore,  the 
Applicants  state,  so  long  as  LG&E  or  KU. 
as  the  case  may  be,  is  not  in  default  of 
its  obligations  under  the  proposed  loan 
agreement,  neither  Fidelia  nor  any 
creditor  of  E.ON  would  have  any  rights 
against  LG&E  or  KU,  as  applicable,  or 
their  respective  property. 

CenterPoint  Energy,  Inc.,  et  al.    (70- 
10148) 

CenterPoint  Energy,  Inc. 
("CenterPoint"),  1111  Louisiana, 
Houston.  TX  77002,  a  registered  public- 
utility  holding  company,  and  its  direct 
wholly  owned  registered  holding  • 
company  subsidiary,  Utility  Holding, 
LLC,  200  West  Ninth  Street  Plaza,  Suite 
411,  Wilmington,  DE  19801  (together, 
"Applicants"),  have  filed  a  declaration 
under  sections  6(a)  and  7  of  the  Act  and 
rules  44  and  54  under  the  Act. 

Applicants  request  authority  to 
engage  in  certain  refinancing 
transactions,  as  more  fully  described 
below,  commencing  on  the  effective 
date  of  an  order  issued  under  this  filing 
and  ending  June  30.  2005 
("Authorization  Period"). 

/.  Background 

A.  The  CenterPoint  System 

CenterPoint  is  a  registered  public- 
utility  holding  company,  created  on 
August  31,  2002  as  part  of  a  corporate 
restructuring  of  Reliant  Energy,  Inc. 
CenterPoint  has  three  public-utility 
subsidiary  companies  that  are  wholly 
owned  (except  as  indicated  below),  that 
own  and  operate  electric  generation 
plants,  electric  transmission  and 
distribution  facilities,  natural  gas 
distribution  facilities  and  natural  gas 
pipelines. 

CenterPoint  Energy  Houston  Electric 
LLC  ("T&D  Utility")  engages  in  the 
electric  transmission  and  distribution 
business  in  a  5.000-square  mile  area  of 
the  Texas  Gulf  Coast  that  includes 
Houston. 


Texas  Genco  Holdings.  Inc.  ("Texas 
Genco")  is  a  section  3(a)(1)  exempt 
holding  company  that,  through  Texas 
Genco  LP.  an  electric  utility  company, 
owns  the  Texas  generating  plants 
formerly  owned  by  the  integrated 
electric  utility  that  was  a  part  of  Reliant 
Energy.  Inc." 

CenterPoint  Energy  Resources  Corp. 
(  "GasCo")  owns  gas  distribution 
systems  that  together  form  one  of  the 
United  States'  largest  natural  gas 
distribution  operations  in  terms  of 
customers  served.  Through 
unincorporated  divisions.  GasCo 
provides  natural  gas  distribution 
services  in  Louisiana.  Mississippi  and 
Texas  (Entex  Division).  Arkansas. 
Louisiana,  Oklahoma  and  Texas  ■(Arkla 
Division)  and  Minnesota  (Minnegasco 
Division).  Through  wholly  owned 
subsidiaries,  GasCo  owns  two  interstate 
natural  gas  pipelines  and  gas  gathering 
systems  and  provides  various  ancillary' 
services. 

Utility  Holding.  LLC  is  a  Delaware 
limited  liability  company  and  an 
intermediate  holding  company  that  is 
registered  under  the  Act.  Utility 
Holding.  LLC  directly  holds 
approximately  81%  of  tjie  outstanding 
common  stock  of  Texas  Genco.  Utility 
Holding.  LLC  is  otherwise  a  conduit 
entity  formed  solely  to  minimize  tax 
liability. 

B.  Existing  Financing  Authority 

By  order  dated  May  28,  2003,"  the 
Commission  authorized  CenterPoint  to 
pledge  its  interest  in  the  common  stock 
of  Texas  Genco  (the  "Texas  Genco 
Stock"),  in  connection  with  the 
refinancing  of  approximately  $3.85 
billion  of  CenterPoint  debt 
("CenterPoint  Facility")-  The  interest 
rate  on  borrowings  under  the 
CenterPoint  Facility,  currently  450  basis 
points  over  London  Interbank  Offered 
Rate,  is  based  on  CenterPoint's  credit 
rating.  Such  borrowings  are  secured  by 
a  pledge  of  the  Texas  Genco  Stock. 
Since  February'  28.  2003,  CenterPoint 
has  reduced  the  pnncipal  amount  of  the 
CenterPoint  Facility  by  approximately 
$1  billion,  from  S3.85  billion  to  $2,846 
billion. 

By  order  dated  June  30,  2003  (the 
"Omnibus  Financing  Order").''  the 
Commission  authorized  CenterPoint  and 
its  subsidiaries  to  engage  in  certain 
financing  and  related  transactions 
through  June  30.  2005.  Among  other 


'On  januHry  6.  2003,  Centprl'oinI  distributed  to 
its  shan^holders  approximately  19"a-  of  the  common 
slock  of  Texas  (^ntn.  CenterHuinl  indirectly  owns 
the  remaining  approximate!  >  Bl"'<.  of  the  romniun 
stock  of  Texas  Genco. 

"Holding Co  Act  Release  No.  27680. 

"  Holding  Co.  Act  Release  No.  27692. 
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of  money  to  the  CenterPoint  system,  as 
well  as  to  reduce  dependence  on  the 
lenders  under  the  CenterPoint  Facility. 
Applicants  state  that  the  trtmsactions 
would  not  increase  the  overall  amount 
of  debt  or  adversely  affect  the  capital 
structure  of  any  entity  or  of  the 
CenterPoint  system  as  a  whole.  Nor 
would  the  transactions  involve  the  grant 
of  any  new  or  additional  security.  The 
Texas  Genco  Stock  that  is  pledged  as 
security  for  the  CenterPoint  Facility 
currently  would  be  extended  to  a 
different  group  of  lenders;  there  would 
be  no  increased  burden  on  the  subject 
asset. 

///.  Requested  Authority 

CenterPoint  seeks  authority  to  issue 
debt  that  is  secured  by  a  pledge  of  the 
Texas  Genco  Stock  in  an  amount  of  up 
to  S2.85  billion  ' '  at  any  one  time 
outstanding  during  the  Authorization 
Period,  where  the  proceeds  of  such 
financing  transactions  would  he  used  to 
extend  the  terms  of  or  replace,  refund  or 
refinance  existing  secured  obligations, 
provided  in  each  case  that  CenterPoint's 
total  capitalization  is  not  increased  as  a 
result  of  such  financing  transactions. 
Any  financings  under  the  requested 
authority  would  be  subject  to  the 
following  general  terms,  consistent  with 
those  established  in  the  Omnibus 
Financing  Order: 

(a)  Effective  Cost  of  Money.  The 
effective  cost  of  money  on  any  long-term 
debt  financings  occurring  pursuant  to 
the  authorizations  granted  under  this 
declaration  would  not  exceed  the 
greater  of  (i)  700  basis  points  over  the 
yield  to  maturity  of  a  U.S.  Treasury 
security  having  a  remaining  term 
approximately  equal  to  the  term  of  the 
subject  debt,  but  in  no  event  greater 
than  the  current  rates  under  the 
CenterPoint  Facility  or  (ii)  a  rate  that  is 
consistent  with  similar  securities  of 
comparable  credit  quality  and 
maturities  issued  by  other  companies  of 
reasonably  comparable  credit  quality  as 
determined  by  the  competitive  capital 
markets. 


'  I  Under  the  structure  outlined  above. 
CenterPoint  Mrould  issue  less  than  S2.5  billion  in 
secured  debt  (in  the  form  of  the  New  Facility  and 
the  B  Loan).  The  remainder  of  the  CenterPoint 
Facility  would  be  replaced  with  a  combination  of 
unsecured  debt  and  T&D  Utility  borrowings. 
Because,  however,  the  types  and  amounts  of  the 
constituent  financings  have  not  yet  been  finally 
determined,  CenterPoint  needs  to  preserve  the 
ability  to  replace  the  CenterPoint  Facility  in  its 
entirety  with  lower  cost  secured  debt  at  the 
CenterPoint  level.  CenterPoint  will  amend  the  filing 
to  reflect  the  ultimate  form  of  the  transactions.  In 
no  event  would  the  overall  amount  of  CenterPoint 
ssecured  debt  be  increased  as  a  result  of  the 
proposed  transactions. 


(b)  Maturity.  The  maturity  of  long- 
term  indebtedness  would  not  exceed  5 
years. 

(c)  Issuance  Expenses.  The 
underwriting  fees,  commissions  or  other 
similar  remuneration  paid  in  cormectioa 
with  the  non-competitive  issue,  sale  or 
distribution  of  securities  pursuant  to 
this  declaration  would  not  exceed  7%  of 
the  principal  or  total  amount  of  the 
securities  being  issued. 

(d)  Use  of  Proceeds.  The  proceeds 
from  the  sale  of  securities  in  external 
financing  transactions  would  be  used  to 
refinance  or  acquire,  retire  or  redeem, 
pursuant  to  rule  42  under  the  Act, 
securities  previously  issued  by 
CenterPoint  or  its  subsidiaries. 

(e)  Common  Equity  Ratio.  At  all  times 
during  the  Authorization  Period,  each  of 
the  T&D  Utility,  GasCo,  and  Texas 
Genco,  LP  (the  utility  subsidiaries)  will 
maintain  common  equity  of  at  least  30% 
of  its  consolidated  capitalization  ; 
(common  equity,  preferred  stock,  long- 
term  debt  and  short-term  debt)  as 
reflected  in  the  most  recent  Form  10-K 
or  Form  10-Q  filed  with  the 
Commission  adjusted  to  reflect  changes 
in  capitalization  since  the  balance  sheet 
date  therein;'^ 

(f)  Investment  Grade  Ratings.  No 
securities  may  be  issued  in  reliance  on 
the  authority  requested  herein  unless:  (i) 
The  security  to  be  issued,  if  rated,  is 
rated  investment  grade  by  at  least  one 
nationally  recognized  statistical  rating 
organization  as  that  term  is  used  in 
paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
Rule  15c3-l  under  the  Securities 
Exchange  Act  of  1934  ("NRSRO");  (ii) 
all  outstanding  rated  securities  of  the 
issuer  are  rated  investment  grade  by  at 
least  one  NRSRO;  and  (iii)  all 
outstanding  rated  securities  of 
CenterPoint  are  rated  investment  grade 
by  at  least  one  NRSRO.  Applicants 
request  that  the  Commission  reserve 
jurisdiction  over  the  issuance  of 
securities  subject  to  the  investment 
grade  ratings  criteria  where  one  or  more 
of  the  investment  grade  ratings  criteria 
are  not  met. 

(g)  Authorization  Period.  No  security 
will  be  issued  pursuant  to  the  authority 
sought  herein  after  the  last  day  of  the 
Authorization  Period  (which  is  June  30, 
2005),  provided,  however,  that 
securities  issuable  or  deliverable  upon 
exercise  or  conversion  of,  or  in 
exchange  for,  securities  issued  on  or 
before  June  30,  2005  in  accordance  with 
the  terms  of  such  authorization  may  be 
issued  or  delivered  after  such  date. 


'^Applicants  state  that  net  of  securitization  debt. 
CenterPoint's  projected  equity  capitalization  will  be 
30%  or  greater  by  the  end  of  2006. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-18779  Filed  7-23-03;  8:45  am] 

BILLING  CODE  801(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that  the 
Securities  and  Exchange  Commission  will 
hold  the  following  meetings  during  the  week 
of  luly  28,2003: 

Closed  Meetings  will  be  held  on  Tuesday, 
July  29,  2003  at  2  p.m.  and  Thursday,  luly 
31,  2003  at  3:30  p.m.,  and  an  Open  Meeting 
will  be  held  on  Thursday,  July  31,  2003  at 
2  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  July  29. 
2003  will  be:  ' 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Institution  and  settlement  of  injunctive 

actions; 
Formal  orders  of  investigation;  and 
Adjudicatory  mattef . 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thursday,  July 
31,  2003  will  be: 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  Piper  Capital 
Management,  Inc.  ("PCM"),  formerly  a 
registered  investment  adviser,  Marijo  A. 
Goldstein.  Robert  H.  Nelson,  Amy  K. 
Johnson,  Molly  J.  Destro  (collectively, 
the  "Respondents"),  and  the  Division  of 
Enforcement  from  the  decision  of  an 
administrative  law  judge. 

The  law  judge  found  that  PCM  and 
Goldstein  violated  Section  17(a)  of  the 
Securities  Act  of  1933,  Section  10(b)  of 
the  Securities  Exchange  Act  of  1934, 
Exchange  Act  Rule  lOb-5,  and  Section 
34(b)  of  the  Investment  Company  Act  of 
1940  by  making  in  various  disclosure 


documents  misrepresentations  or 
omissions  of  material  fact  relating  to  the 
risks  associated  with  an  investment  in  a 
mutual  fund  PCM  managed.  PCM  also 
caused  that  fund's  violations  of  IC  Act 
Section  13(a)(3)  by  aiding  and  abetting 
the  material  deviation  from  the  fund's 
stated  investment  objective  without 
shareholder  consent.  However,  the  law 
judge  found  that  the  Division  failed  to 
establish  that  PCM  or  Goldstein  violated 
Securities  Act  Section  17(a)  for  failure 
to  calculate  the  fund^  net  asset  value  on 
a  daily  basis,  as  required  by  the  IC  Act. 

The  law  judge  found  that  the 
Respondents  violated  Securities  Act 
Section  17(a),  Exchange  Act  Section 
10(b),  Exchange  Act  Rule  lOb-5,  and  IC 
Act  Section  34(b),  and  willfully  aided 
and  abetted  and  were  causes  of 
vicriations  of  IC  Act  Rule  22c-l,  IC  Act 
31(a),  and  IC  Act  Rule  31a-l,  by 
manipulating  the  fund's  net  asset  value 
on  April  4,  5.  and  6,  1994. 

The  law  judge  censured  Respondents 
and  ordered  each  of  them  to  cease  and 
desist  from  violating  or  causing 
violations  of  the  federal  securities  laws. 
Additionally,  the  law  judge  revoked 
PCM's  registration  as  an  investment 
adviser  and  assessed  civil  money 
penalties  against  it  totaling  $2,005,000. 

Among  the  issues  likely  to  be  argued 
are: 

1.  Whether  Respondents  committed, 
aided  and  abetted,  or  were  causes  of  the 
alleged  violations;  and 

2.  If  so,  whether  sanctions  should  be 
imposed  in  the  public  interest. 

For  further  information,  please 
contact  the  Office  of  the  Secretary  at 
(202)  942-7070. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday,  July 
31,  2003  will  be:  Post-argument 
discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  what,  if  any,  matters  have  been 
added,  deleted,  or  postponed,  please 
contact  the  Office  of  the  Secretary  at 
(202) 942-7070. 

Dated:  July  22,  2003. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-19048  Filed  7-22-03:  3:52  pm) 

BILLING  CODE  Ml  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1) 

Worldwide  Holdings  Delaware 
Corporation;  Order  of  Suspension  of 
Trading 

July  21,  2003. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Worldwide 
Holdings  Delaware  Corporation 
("WWDH  ")  because  of  questions 
regarding,  among  other  things:  (1)  The 
accuracy  of  statements  made  by  WWDH 
in  its  Commission  filings  concerning  the 
identity  of  its  majority  shareholder(s), 
(2)  the  accuracy  of  statements  made  by 
WWDH  in  its  Commission  filings 
concerning  the  status  and  amount  of    - 
WWDH's  liabilities,  and  (3)  the  accuracy 
of  WWDH's  Form  lOKSB/A  for  the  year 
ended  December  31,  2002. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  thejjrotection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EDST,  on 
Monday,  July  21,  2003  through  11:59 
p.m.  EDST,  on  Friday,  August  1,  2003. 

By  the  Commission. 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  03-18896  Filed  7-21-03:  3:21  pm) 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48196;  File  No.  SR-NASD- 
2003-108] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  to  Temporarily  Increase 
the  Non-Directed  Order  Maximum 
Response  Time  for  Order-Delivery 
ECNs  in  Nasdaq's  SuperMontage 
System 

July  17.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  July  10, 
2003,  the  National  Association  of 


I15U.S.C.  78s(b)(l). 
^17CFR240.19b-4. 
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Securities  Dolers,  Inc.  ("NASD"), 
through  its  s  ibsidiary,  The  Nasdaq 
Stock  Marke  .  Inc.  ("Nasdaq"),  filed 
with  the  Sec  irities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rul ;  change  as  described  in 
Items  I,  II  an(  I  III  below,  which  Items 
have  been  p^  jpared  by  Nasdaq.  Nasdaq 
has  designate  d  the  proposed  rule  change 
as  constitutirg  a  "non-controversial" 
rule  change  l  nder  section 
19(b)(3)(A)(ii  )  of  the  Act,3  and 
paragraph  (f)l6)  of  Rule  19b-4  under  the 
Act,"*  which  I  Bnders  the  proposal 
effective  upo:  i  receipt  of  this  filing  by 
the  Commissi  on.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&"om  interests  d  persons. 

I.  Self-Reguladory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 


Nasdaq  projjoses 
seconds  to  30 
time  allowed 
Market  Execu  ;io 
Order-Deliver  y 
Communicati  )ns 
respond  to  no  i 
them  by  Nasd  iq 
("SuperMonteg 
the  proposed 
language  is  ui^derlined 
deletions  are 


in 


Quot 


MS  U.S.C.  78s(bt3)(A)(iii) 
M7CFR240.19hf4(f)(6) 
'The  NASD  has 

waive  both  the 

requirement  and 

specified  in  Rule  1 

4(f)(6)(iii). 


Ith! 


to  increase,  ft-om  7 
seconds,  the  maximum 
for  Nasdaq's  National 
■  in  System  ("NNMS") 
Electronic 

Networks  ("ECNs")  to 
directed  orders  sent  to 
s  SuperMontage  system 
;e").  Below  is  the  text  of 
e  change.  Proposed  new 

:,  proposed 
brackets. 


e. 


4710.  Particip.mt  Obligations  in  NNMS 

(a)  No  Chan  >( 

(b)  Non-Din  cted  Orders 
(1)  No  Chan; 
(A)  through 
(C)  Decrementation 

size  of  a 
Nasdaq  Order 
the  Nasdaq 
decremented 
Liability  Ordei 
execution  of  a 
Preferenced  O^der 
to  the  system- 
execution. 

(i)  No  Changje 

(ii)  If  an  NNMS 
declines  or 
Order  without 
to  Nasdaq  a  re\ 
Order  that  is  at 
previous  price 
Delivery  ECN 
manner  within 
delivery,  the  s 


B)  No  Change. 

Procediu'es — The 
Quotd/Order  displayed  in  the 
Display  Facility  and/or 
ation  Montage  will  be 
1  pon  the  delivery  of  a 
or  the  delivery  of  an 
^on-Directed  Order  or 
in  an  amount  equal 
(Jelivered  order  or 


Order-Delivery  ECN 
paiiially  fills  a  Non-Directed 
immediately  transmitting 
ised  Attributable  Quote/ 
a  price  inferior  to  the 
or  if  an  NNMS  Order- 
^Is  to  respond  in  any 

30  [7]  seconds  of  order 
i5  stem  will  cancel  the 


iquested  that  the  Commission 
fivejday  pre-filing  notification 
30-day  operative  delay,  as 
'.  b-4(0(6)(iii).  17  CFR  240.19b- 


delivered  order  and  send  the  order  (or 
remaining  portion  thereof)  back  into  the 
system  for  immediate  delivery  to  the 
next  Quoting  Market  Participant  in 
queue.  The  system  then  will  zero  out 
the  ECN's  Quote/Orders  at  that  price 
level  on  that  side  of  the  market,  and  the 
ECN's  quote  on  that  side  of  the  market 
will  remain  at  zero  until  the  ECN 
transmits  to  Nasdaq  a  revised 
Attributable  Quote/Order.  If  both  the 
bid  and  offer  are  zeroed  out,  the  ECN 
will  be  placed  into  an  excused 
withdrawal  state  until  the  ECN 
transmits  to  Nasdaq  a  revised 
Attributable  Quote/Order. 

(iii)  through  (iv)  No  Change. 

(D)  No  Change. 

(1)  through  (8)  No  Change. 

(c)  through  (e)  No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 


1.  Piu-pose 

On  Jime  24,  2003,  the  Commission 
approved  a  proposed  rule  change  in 
which  Nasdaq  reduced,  from  30  seconds 
to  7  seconds,  the  maximum  time 
allowed  for  NNMS  Order-Delivery  ECNs 
to  respond  to  non-directed  orders  sent 
to  them  by  SuperMontage  ("the  original 
proposal"). 6  Under  the  original 
proposal,  if  an  Order-Delivery  ECN  had 
failed  to  respond  within  7  seconds,  the 
delivered  non-directed  order  would  be 
canceled  by  SuperMontage  and 
forwarded  to  the  next  NNMS  Quoting 
Market  Participant  in  queue  for 
execution,  and  the  ECN's  quote  at  the 
price  level  on  the  side  of  the  market  to 
which  the  order  was  delivered  would  be 
reduced  to  zero.^ 


^See  Securities  Exchange  Act  Release  No.  48078. 
68  FR  39171  (July  1.  2003)  (SR-NASD-2003-72). 

'  Nasdaq  represents  that  the  ECN's  quote  on  that 
side  of  the  market  will  remain  at  zero  until  the  ECN 
transmits  to  Nasdaq  a  revised  Attributable  Quote/ 
Order.  If  both  the  bid  and  offer  are  zeroed  out,  the 
ECN  will  be  placed  into  an  excused  withdrawal 


Since  the  approval  of  the  original 
proposal,  and  prior  to  its 
implementation,  Nasdaq  has  become 
aware  of  internal  system  processing 
queues  that,  in  certain  circumstances, 
do  not  allow  adequate  time  for  ECNs  to 
receive  and  respond  to  SuperMontage 
non-directed  orders  using  a  7-second 
standard.  As  a  result,  Nasdaq  has 
determined  to  temporarily  delay 
implementation  of  the  7-second 
maximum  response  time  and  revert  back 
to  previous  30-second  maximum 
response  time.  Nasdaq  represents  that  it 
is  currently  introducing  system 
enhancements  that  are  expected  to 
eliminate  the  queuing  problem  and  will 
submit  a  proposed  rule  change  to  the 
Commission  seeking  to  implement  a 
reduced  ECN  non-directed  order 
response  time  parameter  as  soon  as 
practicable. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act^  in 
general,  and  with  section  15A(b)(6)  of 
the  Act  9  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  proposed  rule  change:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 

state  until  the  ECN  transmits  to  Nasdaq  a  revised 
Attributable  Quote/Order. 

M5U.S.C.  780-3. 

8  15  U.S.C.  78o-3(6). 


Federal  Register /Vol.  68,  No.  142  /  Thursday,  July  24.  2003 /Notices 


43779 


public  interest)  after  the  date  of  the 
filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  i"  and  Rule  19b- 
4(fi(6)  thereunder."  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

The  Commission  has  decided, 
consistent  with  the  protection  of 
investors  and  the  public  interest,  to 
waive  the  five-day  pre-filing  notice  and 
30-day  operative  date  to  allow  Nasdaq 
to  immediately  provide  for  a  30-second 
maximum  time  period  for  Order- 
Delivery  ECNs  to  respond  to  non- 
directed  orders  sent  to  them  by 
SuperMontage.  12  The  Commission 
believes  that  this  should  allow  ECNs  to 
continue  to  participate  in  SuperMontage 
without  their  quotes  being  zeroed  out  as 
a  result  of  system  queues. 

rV.  Solicitation  of  Coinments      • 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vwitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-108,  and  should  be    , 
submitted  by  August  14,  2003. 


10  15  U.S.C.  78s(b)(3)(A). 

>il7CFR240.19b--J(f)(6). 

'2  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  17  CFR  200.30-3(a)(12). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-18901  Filed  7-23-03;  8:45  am] 

BILLING  CODE  8010-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4356] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  1  p.m.  on  Thursday,  August 
7,  2003,  in  Room  4438  of  the 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  SW.,  Washington,  DC,  20950. 
The  primary  purpose  of  the  meeting  is 
to  prepare  for  the  8th  Session  of  the 
International  Maritime  Organization 
(IMO)  Radio  Communications  and 
Search  and  Rescue  (COMSAR)  of  the 
Subcommittee  on  Safety  of  Life  at  Sea, 
to  be  held  at  IMO  Headquarters  in 
London,  England  from  February  16-20, 
2004. 

Among  the  items  of  particular  interest 
are: 

•  Maritime  Safety  Information  for 
GMDSS. 

•  Development  of  a  procedure  for 
recognition  of  mobile  satellite  systems. 

•  Revision  of  performance  standards 
for  NAVTEX  equipment. 

•  Emergency  radiocommunications, 
including  false  alerts  and  interference. 

•  Large  passenger  ship  safety. 

•  Emergency  radiocommunications, 
including  false  alerts  and  interference. 

•  Issues  related  to  maritime  security. 

•  'Developments  in  maritime 
radiocommunication  systems  and 
technology,  including  long  range 
tracking. 

•  Matters  concerning  Search  and 
Rescue. 

•  Developments  in  maritime 
radiocommunication  systems  and 
technology. 

•  Planning  for  the  8th  session  of 
COMSAR. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  numbers,  by 
writing  Mr.  Russell  S.  Levin,  U.S.  Coast 
Guard  Headquarters,  Commandant  (G- 
SCT-2),  Room  6509,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001;  by  calling:  (202)  267-1389;  or  by 
sending  Internet  electronic  mail  to 
rlevin@comdt.  uscg.mil. 


Dated:  July  16.  2003. 
Margaret  F.  Hayes, 

Director,  Office  of  Ocean  Affairs.  Department 

of  State. 

[FR  Doc.  03-18864  Filed  7-2.3-03:  8:45  am] 

BILLING  CODE  4710-07-P 


TENNESSEE  VALLEY  AUTHORITY 

Patriot  Pipeline  Crossing  of  the  South 
Foric  Holston  River,  Fort  Patrick  Henry 
Reservoir,  Sullivan  County,  TN 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Record  of  decision  and  adoption 

of  final  environmental  impact  statement 

for  the  Patriot  Project  prepared  by  the 

Federal  Energy  Regulatory  Commission 

(FERC).  

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
Code  of  Federal  Regulations  |CFR| 
Sections  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act  (NEPA). 

On  June  17,  2003.  the  TVA  Board  of 
Directors  decided  to  grant  a  30-year 
easement  over  0.3  acre  of  Tract  No. 
FHR-1032  to  East  Tennessee  Natural 
Gas  Company  (ETNG).  TVA  would  issue 
the  easement  under  terms  provided  in 
the  Mineral  Leasing  Act  (30  United 
States  Code  (U.S.C.)  185).  The  easement 
would  allow  the  company  to  install  a 
new  24-inch-diameter  natural  gas 
pipeline  loop  on  federal  land  managed 
by  TVA  as  part  of  Fort  Patrick  Henry 
Reservoir.  The  natural  gas  pipeline  loop 
proposed  across  TVA  land  in  Sullivan 
County  is  part  of  a  pipeline  expansion 
and  new  pipeline  construction  project 
known  as  the  Patriot  Project.  The 
environmental  impacts  of  the  Patriot 
Project  were  assessed  in  a  2002 
Environmental  Impact  Statement  (EIS) 
prepared  by  FERC.  TVA  was  a 
cooperating  agency  in  the  preparation  of 
this  EIS.  TVA  has  independently 
reviewed  the  EIS  prepared  by  FERC  and 
found  that  the  EIS  adequately  addresses 
the  environmental  impacts  of  the  Patriot 
Project.  Accordingly,  pursuant  to  40 
CFR  1506.3(c),  TVA  is  herewith 
adopting  FERC's  EIS  for  the  Patriot 
Project.  TVA  has  also  determined  that 
the  alternatives  considered  in  the  EIS 
and  the  decision  based  on  them  will 
further  the  policies  set  forth  in  Sections 
101  and  102(1)  of  NEPA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Team  Leader, 
Environmental  Policy  and  Planning, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  WT  8C,  Knoxville, 


43780 


Federal  Register /Vol.  68.  No.  142 /Thursday.  July  24,  2003 /Notices 


Tennessee  3;  902-1499;  telephone  (865) 
632-6889  or  e-mail  hmdraper@tva.gov. 
SUPPLEMENTARY  INFORMATION: 

Backgroun  d:  On  July  26,  2001 ,  ETNG 
filed  an  appl  cation  with  FERC  for  a 
Certificate  of  Public  Convenience  and 
Necessity  uni  ler  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate 
pipeline  facilities  in  Teimessee, 
Virginia,  and  North  Carolina,  the 
proposed  faci  lities  would  involve  an 
expansion  of  STNG's  existing  mainline 
facilities  in  T  jnnessee  and  Virginia  and 
an  extension  if  a  new  pipeline  across 
southwestern  Virginia  and  north-central 
North  Carolir  a.  Activities  related  to  the 
mainline  exp;  insion  would  include 
compressor  si  ation  construction  and 
modifications,  pipeline  uprates, 
pipeline  loop  construction,  and 
abandonment  at  numerous  locations 
between  Perri  County,  Tennessee,  and 
W>1he  Count;  ,  Virginia.  The  Patriot 
Extension  wo  ild  involve  construction 
of  99. 7  miles  i  >f  new  pipeline  and 
associated  me  er  stations  and  taps  in 
Wythe.  Carrol  ,  Floyd,  Patrick,  Hemy, 
and  Pittsylvar  ia  Counties  in  Virginia, 
and  Rocldngh  un  County  in  North 
Carolina.  The  'atriot  Project  would 
provide  natur  il  gas  to  Duke  Energy 
electricity  gen  ^ration  facilities  in 
Murray  Count ,'.  Georgia,  and  Wythe  and 
Henry  Counti*  s,  Virginia.  In  addition, 
gas  would  be  ]  irovided  to  NUl  Energy 
Brokers,  Progr  3ss  Energy,  Public  Service 
Company  of  N  orth  Carolina,  and  United 
Cities  Gas  Con  ipany  for  distribution  to 
residential,  co  nmercial,  and  industrial 
customers  in  \  irginia  and  North 
Carolina.  The  jroject  would 
interconnect  v  ith  the  existing 
Transcontinen  tal  Gas  Pipeline 
Corporation  (7  ransco)  facility  in 
Rockingham  C  aunty.  North  Carolina. 

FERC  issuec  a  Notice  of  intent  to 
prepare  an  EIS  for  the  proposed  Patriot 
Project  on  Octdber  2,  2001.  Meetings  to 
inform  local  ci  izens  about  the  project 
and  to  identify-  environmental  issues  to 
be  addressed  ii  i  the  EIS  were  held  in 
Stuart,  Wv-theville,  Hillsville,  and 
Martinsville,  Virginia,  and  in  Bristol 
and  Chattanoo]  \a.  Tennessee,  in  October 
and  November  2001.  TVA  responded  to 
the  notice  infoi  ming  FERC  that  TVA 
would  likely  hi  ive  a  land  use  approval 
action  related  1 3  the  project.  Because  of 
its  land  use  jurisdiction,  TVA  was 
subsequently  included  as  a  cooperating 
agency  in  the  Qraft  EIS  (DEIS).  The 
Environmental  Protection  Agency  (EPA) 
published  Noti|:e  of  Availability  (NOA) 
of  the  DEIS  in  the  Federal  Register  on 
May  3,  2002.  Pi^blic  meetings  to  receive 
comments  on  tke  DEIS  were  held  in 
Martinsville,  Sluart,  and  Hillsville, 

Signal  Mountain  and 


Virginia,  and  ir 


Bristol,  Tennessee,  in  May  2002.  As  a 
cooperating  agency,  TVA  provided 
comments  on  the  DEIS.  During  the  DEIS 
public  comment  period,  ETNG  filed  an 
amendment  to  the  Patriot  Project  to  add 
facilities  previously  included  in  a  FERC 
certificate  for  another  TVA  project.  The 
TVA  project  facilities  had  been 
previously  reviewed  by  FERC  when 
considering  construction  of  a  proposed 
TVA  power  plant  in  Franklin  County, 
Termessee.  FERC  completed  an 
Envirormiental  Assessment  and  issued  a 
certificate  for  the  proposed  pipeline 
loops  and  other  improvements  needed 
for  the  TVA  project  on  December  21, 
2001.  TVA  completed  a  Final  EIS  (FEIS) 
on  the  proposed  Franklin  County  Power 
Plant  in  August  2001  (EPA  published 
NOA  of  the  FEIS  on  August  31,  2001), 
but  in  2002,  decided  not  to  proceed 
with  construction.  ETNG  subsequently 
decided  to  incorporate  certain 
previously  approved  facilities  into  its 
Patriot  Project  and  to  request  that  the 
previous  certificate  be  vacated  upon 
approval  of  the  Patriot  Project.  ETNG 
also  requested  a  realignment  of  the 
pipeline  loop  in  the  vicinity  of  the 
South  Fork  Holston  River  to  minimize 
impacts  to  the  Smith  Shoals 
Subdivision  and  to  provide  for  a  shorter 
river  crossing.  This  and  other  route 
variations  were  evaluated  in  more  detail 
prior  to  completion  of  the  FEIS.  After 
considering  comments  on  the  DEIS. 
FERC  published  the  FEIS  in  September 
2002.  EPA  published  NOA  of  the  Patriot 
Project  FEIS  in  the  Federal  Register  on 
September  27.  2002.  FERC  issued  its 
certificate  on  November  20,  2002, 
authorizing  construction  of  facilities  for 
the  Patriot  Project  subject  to  certain 
conditions  to  minimize  impacts  to  the 
environment.  FERC  denied  all  requests 
for  rehearing  on  Februar\'  27,  2003. 

Alternatives  Considered 

The  EIS  prepared  by  FERC  considered 
use  of  other  pipeline  systems  (Svstem 
Alternatives),  Major  Route  Alternatives, 
and  Route  Variations,  in  addition  to  No 
Action.  The  most  likely  System 
Alternative  would  involve  obtaining  gas 
to  meet  the  project  purpose  and  need 
from  Transco.  However,  this  alternative 
would  involve  extensive  pipeline 
construction  along  routes  similar  to 
those  required  by  the  Patriot  Project.  A 
Mainline  Expansion  Route  Alternative 
was  evaluated  in  the  Signal  Mountain 
area,  but  was  determined  to  increase 
impacts  to  forest  land  and  would  not 
have  avoided  impacts  to  nearby 
residences.  The  EIS  evaluated  13  major 
route  variations  that  could  potentially 
deliver  gas  fi-om  the  existing  ETNG 
system  to  the  area  of  Eden,  North 
Carolina  (Henry  County  Power,  LLC), 


and  Wytheville  (Duke  Energy  North 
America  Wythe,  LLC),  Virginia.  None  of 
the  major  route  variations  offered  any 
enviroiunental  advantages  over  the 
proposed  delivery  system,  and  many  of 
these  variations  augmented  the  length  of 
the  pipeline,  increasing  the  potential  for 
environmental  impacts.  The  EIS 
evaluated  8  minor  route  variations  to 
minimize  impacts  to  specific  sensitive 
resources  or  nearly  residences.  Six  of 
these  variations  were  not  recommended 
due  to  increases  in  environmental 
impacts,  but  two  were  found  to  offer 
envirormiental  advantages.  A  site 
variation  that  offered  environmental 
advantages  was  the  South  Fork  Holston 
River  variation  involving  TVA  land. 
Finally,  the  EIS  also  evaluated  eight  site 
alternatives  for  aboveground  facilities, 
such  as  compressor  stations.  None  of 
these  site  alternatives  were  found  to 
offpr  environmental  advantages  over  the 
proposed  route. 

For  the  proposed  crossing  of  the 
South  Fork  Holston  River  (die  action 
that  requires  an  easement  from  TVA), 
FERC  and  TVA  considered  a  route 
variation  that  would  require  the  new 
loop  to  follow  a  slightly  longer  course 
than  that  currently  followed  by  the 
existing  pipeline.  Since  the  route 
originally  proposed  would  have  run 
parallel  to  the  existing  pipeline,  there 
would  not  be  enough  space  for  a  drill 
rig  and  associated  staging  area.  The 
route  variation  would  allow  additional 
space  by  moving  the  river  crossing  2,000 
feet  downstream  of  the  existing  river 
crossing.  The  route  variation  is  0.58 
miles  longer,  would  increase  the  land 
affected  during  construction  by  7.3 
acres,  and  would  increase  impacts  to 
forest  lands  by  3.2  acres  as  compared  to 
the  expansion  of  the  existing  route 
across  TVA  land.  However,  the 
variation,  by  avoiding  the  widening  of 
the  current  pipeline  crossing  through 
Smith  Shoals  Subdivision,  would  cause 
lesser  traffic  and  noise  impacts  to 
nearby  residents.  Further,  drilling  along 
the  original  pipeline  route  would  also 
have  involved  crossing  land  managed  by 
the  Tennessee  Wildlife  Resources 
Agency  and  could  have  potentially 
impacted  an  archaeological  site.  Impacts 
to  these  sensitive  resources  would  be 
avoided  with  the  route  variation.  TVA 
agrees  that  the  FERC  alternatives  would 
achieve  the  purposes  of  Sections  101 
and  102(1)  of  NEPA  because  they  seek 
to  minimize  impacts  to  important 
natural  features  and  public  land,  while 
allowing  energy  resources  to  be 
transported  to  end  users. 

On  November  20,  2002,  FERC 
released  an  order  issuing  a  certificate  for 
the  Patriot  Project.  The  certificate  issued 
by  FERC  on  November  20,  2002, 
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authorizes  ETNG  to  construct  the 
pipeline  along  the  applicant's  proposed 
route,  as  modified  by  the  South  Fork 
Holston  River  and  Reeds  Creek  Route 
Variations.  The  consultation  process 
under  Section  7  of  the  Endangered 
Species  Act  was  completed  on  March  7, 
•2003,  with  the  issuance  of  a  Biological 
Opinion  by  the  U.S.  Fish  and  Wildlife 
Service.  The  consultation  process  under 
Section  106  of  the  National  Historic 
Preservation  Act  was  completed  with 
the  execution  of  a  Programmatic 
Agreement  (PA)  between  FERC  and  the 
Virginia  and  Tennessee  State  Historic 
Preservation  Officers  on  April  29,  2003. 
FERC  was  the  lead  agency  in  these 
consultation  processes.  TVA  was  a 
concurring  party  to  the  PA. 

Decision:  TVA  has  decided  to  issue  a 
30-year  term  easement  to  ETNG  for 
pipeline  purposes  under  the  Mineral 
Leasing  Act  (30  U.S.C.  185).  The 
easement  would  allow  ETNG  to 
implement  the  South  Fork  Holston 
Route  Variation  and  to  cross  0.3  acre  of 
TVA  Tract  No.  FHR-1032  on  Fort 
Patrick  Henry  Reservoir  at  South  Fork 
Holston  River  Mile  16.  In  reaching  its 
decision,  TVA  has  reviewed  the 
environmental  impacts  and  public  and 
agency  concerns  expressed  for  the  entire 
pipeline  project  in  Tennessee,  Virginia, 
and  North  Carolina.  TVA  believes  that 
the  EIS  process  has  enabled  a  thorough 
review  of  potential  impacts  and  resulted 
in  modifications  and  safeguards  that 
"would  minimize  adverse  environmental 
impacts,  while  still  allowing  a  needed 
energy  supply  project  to  proceed.  The 
choice  of  the  South  Fork  Holston  River 
Route  Variation  and  the  use  of 
directional  drill,  along  with  successful 
implementation  of  the  69  specific 
environmental  safeguards  contained  in 
the  November  20,  2002,  FERC  order, 
would  minimize  potential  adverse 
environmental  impacts  of  the  proposal 

Environmentally  Preferable  Alternative 

The  proposed  Patriot  Project,  as 
modified  by  the  route  variations  and 
environmental  protection  measures 
approved  by  FERC,  would  avoid 
impacts  to  significant  environmental 
resources,  while  accomplishing  the 
applicant  and  FERC's  goal  of  additional 
competitive  natural  gas  supply  for 
Georgia,  North  Carolina,  and  Virginia 
customers.  Other  alternatives,  including 
the  No  Action  Alternative,  may  result  in 
greater  impacts  elsewhere  as  these 
energy  deniands  are  met  through  other 
energy  supply  system  upgrades. 
Therefore,  TVA  concludes  that  the 
proposed  Patriot  Project  route  is  an 
environmentally  preferable  alternative 
for  supplying  natural  gas  to  Tennessee. 
Virginia,  and  North  Carolina  customers. 


Environmental  Consequences  and 
Commitments 

The  Patriot  Project  would  affect 
terrestrial  and  aquatic  resources  in  a 
corridor  stretching  across  parts  of 
Tennessee,  Virginia,  and  North 
Carolina.  A  total  of  2,707  acres  of  land 
would  be  affected  by  new  construction. 
The  mainline  expansion  portion  of  the 
project  generally  would  follow  existing 
pipeline  rights-of-way  and  would  have 
minimal  environmental  impacts. 
However,  construction  would  take  place 
within  50  feet  of  254  residences.  A  new 
pipeline  corridor  (the  Patriot  Extension) 
would  be  cleared  for  the  pipeline 
extension  and  lateral  lines  between 
Wytheville.  Virginia,  and  Eden,  North 
Carolina.  The  Patriot  Extension  would 
affect  an  additional  28  residences. 
Recreational  and  public  land  would  be 
crossed  in  four  locations.  In  addition  to 
the  0.3  acre  of  TVA  land,  the  project 
would  cross  the  Appalachian  National 
Scenic  Trail,  New  River  Trail  State  Park, 
and  Blue  Ridge  Parkway.  Impacts  to 
these  properties  would  be  minimized  by 
time-of-year  restrictions  and  the  use  of 
horizontal  directional  drill  as  opposed 
to  open-trench  construction.  In 
exchange  for  a  right-of-way  easement  to 
cross  the  Appalachian  National  Scenic 
Trail,  the  National  Park  Service  would 
be  provided  title  to  2  acres  adjacent  to 
the  trail  in  Smyth  County,  Virginia.  A 
billboard  on  Interstate  81,  which  is 
visible  from  the  trail,  would  be 
removed.  The  crossing  of  the  Blue  Ridge 
Parkway  in  Patrick  County.  Virginia, 
would  take  place  by  horizontal 
directional  drill  that  enters  and  exits 
outside  National  Park  Service  land. 

About  34  percent  of  the  proposed 
route  is  now  forested  and  would  be 
cleared  for  pipeline  construction.  A 
total  of  922  acres  of  forested  habitat 
would  be  cleared;  of  this,  404  acres 
would  be  permanently  converted  to 
herbaceous  habitat  or  industrial  use  at 
compressor  stations.  The  project  would 
cross  367  surface  water  bodies.  Major 
rivers  along  the  route,  including  the 
South  Fork  Holston  River.  New  River, 
and  Smith  River,  would  be  crossed  by 
horizontal  directional  drill  to  minimize 
impacts.  Dry-crossing  methods  would 
be  used  for  other  stream  crossings.  A 
total  of  71  wetland  totaling  12.6  acres 
would  be  crossed.  Of  this,  about  4.5 
acres  of  forested  wetlands  would  be 
permanently  cleared.  The  project  would 
not  likely  adversely  affect  the  gray  bat, 
Indiana  bat  small  whorled  pogonia,  and 
large-flowered  skullcap,  but  may  affect 
the  small-anthered  bittercress  and  James 
spinymussel.  No  direct  impacts  to 
small-anthered  bittercress  plants  are 
expected,  and  no  reasonable  and 


prudent  measures  (RPMs)  were 
identified  by  the  U.S.  Fish  and  Wildlife 
Service  to  minimize  "incidental  take." 
A  number  of  RPMs,  including  time-of- 
year  restrictions,  will  be  implemented  to 
minimize  "take"  of  the  James 
spinymussel.  Construction  activities 
and  operation  of  compressor  stations 
would  have  minimal  air  emissions. 
Compressor  stations  would  be 
constructed  in  such  a  manner  that 
would  minimize  potential  noise  impacts 
and  would  be  limited  to  an  average  day/ 
night  level  of  55  decibels  (dB)  on  the  A- 
weighted  (dBA)  scale.  Three 
archaeological  sites  would  likely  be 
adversely  affected  by  pipeline 
construction. 

FERC  has  adopted  mitigation 
measures  to  avoid  or  minimize 
environmental  harm.  TVA  believes  that 
the  measures  required  by  FERC  in  its 
November  20,  2002,  order  would 
substantially  reduce  the  environmental 
impacts  of  this  project.  These  include 
detailed  construction  Best  Management 
Practices,  use  of  environmental 
inspectors,  compliance  with  Section  106 
of  the  National  Historic  Preservation  Act 
by  adherence  to  the  PA,  and  surveys  of 
properties  along  the  expansion  route  for 
the  bog  turtle,  James  spinymussel,  and 
small-anthered  bittercress.  The 
endangered  species  surveys  have  been 
completed,  and  formal  consultation 
under  the  Endangered  Species  Act  has 
been  concluded.  The  project  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  small-anthered 
bittercress  and  James  spinymussel. 
Potential  adverse  effects  to  cultural 
resources  would  be  resolved  by 
treatment  plans  outlined  in  a  PA  with 
the  Virginia  and  Tennessee  State 
Historic  Preservation  Officers. 

In  its  order  issuing  a  certificate  for  the 
project.  FERC  provided  69 
environmental  protection-related 
conditions  to  minimize  project  impacts. 
For  the  South  Fork  Holston  River 
crossing  at  Fort  Patrick  Henry  Reservoir. 
FERC  required  (condition  no.  67)  that 
the  crossing  be  made  by  horizontal 
directional  drill.  In  addition,  ETNG  was 
required  to  submit  a  site-specific 
construction  and  contingency  plan  for 
the  crossing.  The  plan  was  required  (1) 
to  identify  how  construction  noise 
would  be  reduced  during  the  directional 
drill.  (2)  to  include  projected  daytime 
and  nighttime  noise  levels  at  nearby 
residences,  and  (3)  to  provide  mitigation 
measures  that  would  be  used  to 
minimize  noise  at  the  residences  if  the 
noise  levels  would  exceed  an  average 
level  of  55  dBA  at  any  residence. 

TVA  has  reviewed  the  construction 
and  contingency  plan  required  by  FERC 
condition  No.  67.  To  reduce 
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3.  ETNG  to  adhere  to  U.S.  Department 
of  Transportation  Pipeline  Safety 
Requirements. 

4.  ETNG  to  comply  with  the  69 
measures  appended  to  FERC's  Order 
Denying  Rehearing,  Authorizing 
Abandonment,  and  Issuing  Certificate  of 
November  20,  2002  (Docket  Nos.  CPOl- 
415  and  CP  01-375). 

TVA  Commitment  List 

1.  ETNG  will  install  a  temporary  noise 
barrier  system  at  both  the  entry  and  exit 
points  of  the  directional  drill.  The 
barrier  will  consist  of  '/4-inch-thick 
plywood  with  2-inch-thick  fiberglass 
duct  board  attached  to  50  to  60  percent 
fo  the  inside  surface. 

2.  A  casing  pipe  will  be  installed 
during  the  directional  drill  pilot-hole 
operation  to  ensure  that  gravel  and 
cobbles  will  not  fall  onto  the  drill  string 
and  increase  the  torque  needed  to 
operate  the  drill  pipe. 

3.  If  directional  drill  failure  occurs, 
work  will  stop  and  additional  approvals 
will  be  needed  from  TVA  for  open-cut 
construction. 

With  implementation  of  these 
commitments,  TVA  believes  that  the 
impacts  of  its  right-of-way  approval 
under  the  Mineral  Leasing  Act  will  be 
minimized. 

Dated:  July  17,  2003.      ' 
Kathryn  J.  Jackson, 

Executive  Vice  President.  River  System 

Operations  8-  Environment. 

[FR  Doc.  03-18797  Filed  7-23-03;  8:45  am] 

BILLING  CODE  8120-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-43] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulator^'  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  suiiunary  is  intended  to  affect  the 


legal  status  of  any  petition  or  its  final 
disposition.  = 

DATES:  Comments  on  this  petition 
received  must  identify  the  petition 
docket  number  involved  and  must  be 
received  on  or  before  August  13,  2003.    , 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001 .  You  must  identify  the 
docket  number  FAA-2003-15528  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
conunents  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
h  tip  ://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Brown,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7653. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  July  21, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petition  for  Exemption 

Docket  No.:  FAA-2003-15528. 

Petitioner:  Honeywell. 

Section  of  14  CFR  Affected:  14  CFR 
part  21.603(a)  and  21.607(d). 

Description  of  Relief  Sought:  To 
permit  Honeywell,  at  the  time  of 
manufacture,  to  continue  production 
and  support  of  components  during  the 
Technical  Standard  Ore^er  Authorization 
(TSOA)  application  process.  Honeywell 
would  like  this  exemption  to  be  in  place 
for  one  year. 

(FR  Doc.  03-18902  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34369] 

Morristown  &  Erie  Railway,  hie— 
Modified  Rail  Certificate 

On  June  26,  2003,  Morristown  &  Erie 
Railway,  Inc.  (M&E),  filed  a  notice  for  a 
modified  certificate  of  public 
convenience  and  necessity  under  49 
CFR  1150,  Subpart  C,  Modified 
Certificate  of  Public  Convenience  and 
Necessity,  to  operate  a  portion  of  a  rail 
line  known  as  the  Octoraro  Branch  (also 
referred  to  as  Line  142),  extending  for 
approximately  36.50  miles  between 
milepost  18.0  at  Wawa,  PA,  and 
milepost  54.50  at  the  Permsylvania/ 
Maryland  state  line  near  Sylmar,  MD. 

The  Octoraro  Branch  was  previously 
owned  by  the  Penn  Central 
Transportation  Company  (Penn  Central), 
and  is  currently  owned  by  the 
Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA).  The 
Octoraro  Branch  was  not  included  in 
the  final  system  plan  at  the  time  the 
Consolidated  Rail  Corporation  was 
formed  and,  as  such,  was  authorized  to 
be  abandoned  without  further  regulatory 
approval  pursuant  to  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976,  Public  Law  94-210.  SEPTA 
acquired  the  Octoraro  Branch  from  the 
trustees  of  Perm  Central  after  it  was 
abandoned  in  1976. 

M&E  states  that,  until  recently,  the 
line  was  operated  by  the  Brandywine 
Valley  Raihoad  Company  (BVRR)  and 
the  piu-chaser  of  its  rail  assets,  ISG 
Railways,  Inc.  (ISG),  pursuant  to  a 
modified  rail  certificate  issued  in 
Brandywine  Valley  Railroad  Company — 
Modified  Rail  Certificate,  STB  Finance 
Docket  No.  33722  (STB  served  Apr.  16. 


1999).!  On  April  1,  2003,  BVRR  filed 
with  the  Board,  pursuant  to  49  CFR 
1150.24,  a  notice  of  intent  to  terminate 
service  over  the  Octoraro  Branch  60 
days  from  the  date  of  its  notice. 
According  to  M&E,  BVRR  and  ISG  have 
terminated  operations  on  the  line.  M&E 
states  that,  under  an  interim  operating 
agreement  between  SEPTA  and  M&E, 
M&E  will  operate  the  Octoraro  Branch 
for  an  interim  period  while  SEPTA 
completes  its  procurement  process  to 
select  a  new  railroad  to  provide  freight 
service  on  the  line.  M&E  also  states  that 
it  will  operate  the  line  using  the  trade 
name  Octoraro  Railroad. 

The  rail  segment  qualifies  for  a 
modified  certificate  of  public 
convenience  and  necessity.  See 
Common  Carrier  Status  of  States,  State 
Agencies  and  Instrumentalities  and 
Political  Subdivisions,  Finance  Pocket 
No.  28990F  (ICC  served  July  16,  1981). 

M&E  indicates  that  no  subsidy  is 
involved,  that  there  are  no 
preconditions  for  shippers  to  meet  to 
receive  rail  service,  and  that  it  has 
obtained  liability  insurance  coverage. 

This  notice  will  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  for  all 
railroads  subscribing  to  the  car-service 
cmd  car-hire  agreement:  Association  of 
American  Railroads,  50  F  Street,  NW., 
Washington,  DC  20001;  and  on  the 


'  Pursuant  to  an  exemption  that  became  effective 
on  April  29.  2003,  in  ISG  Railways,  Inc.— 
Acquisition  of  Control  Exemption — Assets  of 
Keystone  Railroad  LLC  d/b/a  Philadelphia, 
Bethlehem  and  New  England  Railroad  Company. 
Conemaugh  6-  Black  Lick  Railroad  Company  LLC, 
Steelton  &  Highspire  Railroad  Company  LLC,  Lake 
Michigan  &■  Indiana  Railroad  Company  LLC, 
Brandywine  Valley  Railroad  Company  LLC,  Upper 
Merion  6-  Plymouth  Railroad  Company  LLC, 
Patapsco  Br  Back  Rivers  Railroad  Company  LLC, 
and  Cambria  and  Indiana  Railroad,  Inc.,  STB 
Finance  Docket  No.  34344  (STB  served  May  22, 
2003).  ISG  was  authorized  to  acquire  the  rail  lines 
and  assets  of  BVRR. 


American  Short  Line  and  Regional 
Railroad  Association:  American  Short 
Line  and  Regional  Railroad  Association, 
1120  G  Street,  NW,  Suite  520, 
Washington,  DC  20005. 

Decided:  July  16,  2003. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  03-18577  Filed  7-23-03;  8:45  am) 

BILUNG  CODE  4giS-00-P 


DEPARTMENT  OF  THE  TREASURY 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Treasury. 
ACTION:  Notice;  correction. 

summary:  The  Department  of  the 
Treasury  published  a  document  in  the 
Federal  Register  of  June  26,  2003, 
concerning  the  alteration  of  a  Privacy 
Act  system  of  records.  The  document 
added  an  incomplete  routine  use  to  the 
Privacy  Act  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Underwood,  Privacv  Act  Officer,  (202) 
622-0874. 

Correction 

In  notice  document  03-16117 
beginning  on  page  38111  in  the  issue  of 
Thursday  Jime  26,  2003,  make  the 
following  correction:  On  page  38113,  in 
the  middle  column,  at  the  end  of 
paragraph  (17)  insert  the  word 
"function"  before  the  period  ".". 

Dated:  luly  10,  2003. 

W.  Earl  Wright,  Jr., 

Acting  Chief  Management  and  Administrative 
Programs  Officer. 

[FR  Doc.  03-18846  Filed  7-23-03;  8:45  ami 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

40  CFR  Part  l2 
[FRL-7530-^1 
RIN  2060-AF3I  i 

Protection  of  Stratospheric  Ozone: 
Supplemental  Rule  Regarding  a 
Recycling  Standard  Under  Section  608 
of  the  Clean  Air  Act 

agency:  Envitonmental  Protection 
Agency  (EPA 
action:  Final  rule. 
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public  health  and  the  environment  or 
compliance  with  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990. 
EFFECTIVE  DATE:  The  effective  date  for 
this  action  is  September  22,  2003, 
except  for  certification  of  refrigerant 
recycling  only  equipment  for  which  this 
rule  becomes  effective  October  22,  2003. 
ADDRESSES:  Comments  and  supporting 
materials  for  this  final  rule  are 
contained  in  Public  Docket  No.  A-92- 
01;  Environmental  Protection  Agency; 
1301  Constitution  Ave..  NW., 
Washington,  DC  20460  in  room  B-108. 
The  docket  may  be  inspected  from  8 
a.m.  until  5:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
lulius  Banks;  202-564-9870; 
Stratospheric  Protection 
Implementation  Branch,  Global 
Programs  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-));  1200 
Pennsylvania  Avenue,  NW.; 
Washington,  DC  20460.  The 
Stratospheric  Ozone  Information 
Hotline  can  also  be  contacted  for  further 
information  at  800-296-1996. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Regulated  Entities  ' 

II.  Refrigerant  Recycling  Regulations 

III.  Proposed  Revisions  to  the  Refrigerant 

Recycling  Regulations 

IV.  Summary  of  Comments  Received  on  the 
'Notice  of  Proposed  Rulemaking 

V.  Final  Rule 

A.  Contractor  Reclamation  and  Third-Party 
Certification  Programs 

B.  Definition  of  Reclaim  and  Adoption  of 
the  ARI  Standard  700  Specifications  for 
Fluorocarbon  and  Other  Refrigerants 

C.  Revocation  and  Suspension  Procedures 

D.  Technician  Certification  and  the  Sales 
Restriction 

1.  Recordkeeping 

2.  Sales  Restriction  on  Refrigerants 
Approved  for  Use  With  Motor  Vehicle 
Air  Conditioners  (MVACs) 

.3.  Transfers  Between  Subsidiaries 

4.  Transfers  Between  Federal  Facilities 

5.  Other  Comments  and  Amendments  to 
the  Refrigerant  Sales  Restriction 

E.  Motor  Vehicle  Air  Conditioner  (MVAC)- 
Like  Appliances 

F.  Changes  to  the  ARI  Standard  740  Test 
Procedure  for  Refrigerant  Recycling  and 
Recovery  Equipment 

1.  Measurement  of  Vapor  Recovery  Rates 

2.  High-Temperature  Testing 

3.  Use  of  Representative  Rec:overy 
Cylinders 

4.  Limiting  Emissions  from  Condenser 
Clearing.  Oil  Draining,  Purging,  and 
External  Hoses 

n.  Durability  Testing 

6.  Clarification  of  Labeling  Requirements 
for  Recovery/Recycling  Equipment 


7.  Effective  Date  of  New  Standards  and 
Grandfathering  of  Equipment 

8.  Requirements  for  Equipment  Advertised 
as  "Recycling  Equipment" 

9.  Procedure  for  Updating  Approval  of 
Certification  Organizations 

10.  Other  Issues  Raised  by  Commenters 

G.  Major  and  Minor  Maintenance,  Service, 

or  Repair 
H.  Definition  of  Small  Appliances 
VI.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks" 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Congressional  Review  Act 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  wish  to  recover, 
recycle,  reclaim,  sell,  or  distribute  in 
interstate  commerce  refrigerants  that 
contain  chlorofluorocarbons  (CFCs) 
and/or  hydrochlorofluorocarbons 
(HCFCs)  and  those  that  ser\'ice, 
maintain,  repair,  or  dispose  of 
appliances  containing  CFC  or  HCFC- 
refrigerants.  In  addition,  the  owners  or 
operators  of  appliances  containing  CFC 
or  HCFC-refrigerants  may  be  potentially 
regulated.  Regulated  categories  and 
entities  include: 

Category         Example  of  regulated  entities 

4 . 

Industry  |  Refrigerant  reclaimers 

I  Refrigerant      recovery/recycling 
i      equipment  manufacturers 
Air-conditioning    and    refrigera- 
tion  contractors   and   techni- 
cians 
Owners  and   operators  of  air- 
conditioning  and  refrigeration 
equipment 
Certifying  programs  for  techni- 
I      cians 

j  Refrigerant      recovery.'recycling 
equipment  testing 

I      organizations 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  could 
potentially  be  affected  by  this  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  affected.  To 
determine  whether  your  company  is 
regulated  by  this  action,  you  should 
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carefully  examine  the  applicability 
criteria  contained  in  section  608  of  the 
Clean  Air  Amendments  of  1990  and  40 
CFR  part  82,  subpart  F,  published  qn 
May  14,  1993  (59  PR  28660).  If  you  have 
questioqs  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

n.  Refrigerant  Recycling  Regulations 

Final  regulations  promulgated  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  under  section  608  of  the  Clean 
Air  Act  Amendments  of  1990  (the  Act), 
and  published  on  May  14,  1993  (58  FR 
28660),  established  a  recycling  program 
for  ozone-depleting  refrigerants 
recovered  during  the  maintenance, 
service,  repair,  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  The  ozone-depleting 
refrigerants  recycling  regulations  are 
codified  at  40  CFR  part  82,  subpart  F. 
Section  608  of  the  Clean  Air  Act 
prohibits  the  knowing  venting,  release, 
or  disposal  into  the  envirorunent  of  any 
class  I  or  class  II  substance  used  as  a 
refrigerant  during  the  maintenance, 
service,  repair,  and  disposal  of 
appliances  or  industrial  process 
refrigeration  equipment.  Together  with 
this  statutory  prohibition,  the  refrigerant 
recycling  regulations  are  intended  to 
substantially  reduce  the  emissions  of 
ozone-depleting  refrigerants.  The 
refrigerant  recycling  regulations  were 
amended  in  final  regulations  published 
on  November  9,  1994  (59  FR  55912); 
March  17, 1995  (60  FR  14607);  and 
August  8,  1995  (60  FR  40419). 

As  promulgated,  the  refrigerant 
recycling  regulations  established 
recovery/recycling  equipment  and 
reclamation  certification  requirements, 
developed  a  technician  certification 
requirement,  and  established  that 
persons  servicing  air-conditioning  and 
refrigeration  equipment  observe  certain 
service  practices  to  reduce  emissions. 
The  regulations  also  require  that  ozone- 
depleting  compounds  contained  in 
appliances  be  removed  prior  to  disposal 
of  the  appliances,  and  that  all  air- 
conditioning  and  refrigeration 
equipment,  except  for  small  appliances, 
be  provided  with  a  servicing  aperture  to 
facilitate  recovery  of  refrigerant.  In 
addition,  the  regulations  restrict  the  sale 
of  ozone-depleting  refrigerants  and 
establish  a  leak  repair  requirement  for 
appliemces  that  normally  hold  a 
refrigerant  charge  of  more  than  50 
pounds.  Also,  the  refrigerant  recycling 
regulations  require  that  refrigerant 
recovered  from  an  appliance  but  not 
retiimed  to  that  appliance  or  another 
appliance  with  the  same  ownership,  be 
reclaimed  by  an  EPA  certified  reclaimer. 


As  promulgated  at  58  FR  28712,  40 
CFR  82.154(g)  and  (h)  prohibit  the  sale 
or  offer  for  sale  of  any  class  I  or  class 
II  substance  consisting  of  used 
refrigerant,  unless  it  has  been  (1) 
reclaimed  as  defined  at  §  82.152(q)  and 
(2)  reclaimed  by  a  person  certified  as  a 
reclaimer  in  accordance  with  §  82.164. 
These  prohibitions  were  effective  until 
May  15,  1995.  On  March  17,  1995,  EPA 
promulgated  a  final  rule  extending  the 
effective  date  of  §  82.154(g)  and  (h)  until 
March  18,  1996,  or  until  EPA  could 
promulgate  a  rule  to  adopt  new 
specifications  for  reclaimed  refrigerants 
based  on  industry  guidelines  (60  FR 
14610).  On  February  29,  1996,  EPA 
promulgated  a  final  rule  extending  the 
effective  date  of  these  recycling 
prohibitions  until  December  31,  1996,  or 
until  EPA  completes  a  rulemaking  to 
adopt  revised  specifications  for 
reclaimed  refrigerants  based  on  industry 
guidelines  (61  FR  7724).  On  December 
27, 1996,  EPA  indefinitely  extended  the 
effective  date  of  the  reclaimed 
refrigerant  specifications  of  §  82.154(g) 
and  (h)  until  EPA  could  complete  a 
rulemaking  to  adopt  the  revised 
specifications  (61  FR  68508). 

m.  Proposed  Revisions  to  the 
Refrigerant  Recycling  Regulations 

On  February  29,  1996,  EPA  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
that  proposed  amendments  to  several 
aspects  of  the  recycling  program  (61  FR 
7858).  The  NPRM  proposed  to  allow 
additional  flexibility  in  situations  where 
refrigerants  are  transferred  between 
appliances  with  different  ownership;  to 
adopt  a  third-party  certification  program 
for  reclaimers  and  laboratories;  to 
amend  the  recordkeeping  aspects  of  the 
technician  certification  program;  and  to 
clarify  aspects  of  the  sales  restriction.  In 
addition,  EPA  proposed  changes  for  the 
testing  of  recovery/recycling  equipment 
and  proposed  to  adopt  the  1995  version 
of  the  industry  standard  ARI  Standard 
740  (an  earlier  version  of  which  had 
been  previously  adopted  by  EPA).  Also, 
the  proposal  included  clarifications 
regarding  the  distinction  between  major 
and  minor  repairs. 

rV.  Summary  of  Comments  Received  on 
the  Notice  of  Proposed  Rulemaking 

EPA  received  comments  from  39 
respondents  on  the  refrigerant  recycling 
NPRM.  In  addition,  EPA  also  received 
two  non-adverse  comments  on  the 
direct  final  rulemaking  to  extend  the 
reclamation  requirements  that  were 
published  in  that  same  issue  of  the 
Federal  Register  (61  FR  7724).  EPA  has 
addressed  the  comments  and  questions 
submitted  by  these  respondents  with  the 
exception  of  comments  related  to  the 


three  proposed  items  that  the  Agency 
will  not  address  in  today's  final  rule, 
namely  the  potential  adoption  of  a  more 
flexible  method  for  cleaning  refrigerants 
where  the  refrigerants  will  be 
transferred  between  appliances  with 
different  ownership;  the  potential 
adoption  of  a  third-party  certification 
program  for  reclaimers;  and  the 
potential  adoption  of  a  third-party 
certification  program  for  laboratories. 

The  majority  of  conunenters  offered 
support  for  EPA's  efforts,  while 
expressing  concern  on  a  number  of 
specific  issues.  One  commenter 
expressed  support  for  EPA's  fociis  on 
the  consumer  by  providing  greater 
flexibility  for  technicians.  Four 
commenters  stated  their  approval  for 
EPA's  efforts  to  use  the  Industry 
Recycling  Guide-2  (IRG-2)  as  the  basis 
for  the  proposal;  however,  these 
conunenters  noted  that  certain  elements 
of  IRG-2  were  omitted  from  the 
proposal  and  expressed  concern  for  the 
potential  of  increased  contamination  in 
the  reftigerant  supply  that  could 
ultimately  damage  the  envirorunent. 
Several  commenters  did  not  believe  that 
EPA  had  fully  considered  the  impact  of 
the  proposal  on  industrial  process 
refrigeration  equipment  or  on  large 
manufacturing  facilities.  A  commenter 
representing  the  scrap  metal  recycling 
industry,  specifically  noted  approval  for 
EPA's  efforts  to  reduce  costs  and 
burdens  for  the  industry  and  believes 
that  this  action  will  encourage 
compliance  with  EPA  refrigerant 
regulations.  Commenters  supported 
EPA's  recognition  of  industry  advances, 
equipment  improvements,  and 
continued  advances  in  the  options 
available  to  meet  customers'  needs,  and 
specifically  expressed  support  for  EPA's 
efforts  to  update  the  refrigerant 
recovery/recycling  equipment  standards 
by  adopting  ARI  Standard  740-1995. 
One  commenter,  who  generally 
expressed  approval  for  the  proposed 
new  certification  programs  for 
laboratories  and  refrigerant  recovery/ 
recycling  equipment,  expressed  concern 
that  some  elements  of  the  proposal  may 
cause  hardships  for  the  refrigeration  and 
air-conditioning  industry. 

Several  conunenters  did  not  support 
portions  of  the  NPRM.  One  conunenter 
stated  that  EPA  should  not  be  in  the 
business  of  consumer  protection  and 
believed  that  the  Agency's  proposed 
actions  run  counter  to  the  goals  of 
enviroiunental  protection.  A  couple  of 
conunenters  were  concerned  that  the 
comment  period  was  too  short  and 
stated  concerns  regarding  their  ability  to 
fully  consider  and  address  all  the  issues 
related  to  the  proposed  rulemaking 
during  a  thirty-day  comment  period. 
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1993-1996  and  recognizes  that  today 
there  are  more  options  available  that 
still  maximize  the  recapture  and 
recycling  of  refrigerants  without 
compromising  the  goals  of  protecting 
human  health  and  the  environment, 
including  the  adoption  of  updated 
versions  of  industry  specifications  for 
refi-igerants  and  recovery  equipment 
certification  {i.e.,  ARI  Standard  700- 
1995  and  ARI  Standard  740-1995. 
respectively).  Furthermore,  in  the  May 
14.  1993  final  rule  and  the  February  29, 
1996,  direct  final  rule,  EPA  noted  that 
the  reclamation  requirement  encourages 
careful  handling  of  refrigerant  and 
prevents  irretrievably  contaminated  (for 
instance  through  mixture  with  other 
refrigerants)  refrigerant  from  being 
introduced  into  the  marketplace,  where 
it  could  lead  to  damage  to  equipment 
and  eventual  venting  of  refrigerant  (58 
FR  28679;  Mav  14.  1993  and  61  FR 
7725;  February  29,  1996). 
While  some  of  the  options  discussed 
^  in  the  NPRM  (61  FR  7859)  clearly  would 
xhelp  protect  the  owners  and  operators  of 
the  appliances  (those  that  EPA  befieves 
the  commenter  has  characterized  as 
consumers),  the  essence  of  these 
requirements  is  not  consumer 
protection,  but  remains  protection  of 
human  health  and  the  environment, 
consistent  with  EPA's  mission.  Today's 
final  rule  does  not  change  the 
refrigeration  sales  restriction  requiring 
that  used  refrigerant  be  reclaimed  bv  a 
certified  reclaimer  prior  to  sale  to  a  new 
owner;  therefore,  consumers  will  be 
afforded  a  level  of  protection  since  this 
rule  restricts  the  transfer  of  used 
refrigerant.  While  this  constitutes  an 
ancillary  consumer  benefit  worth 
noting,  the  primary  goal  of  todays 
action  is  to  minimize  the  release  of 
ozone-depleting  substances  to  the 
lowest  achievable  level  by  preventing 
equipment  damage  and  subsequent 
refrigerant  release.  Without  monitoring 
the  quality  of  used  refrigerant, 
substandard  refrigerant  may  be  charged 
into  an  appliance,  and  the  consequent 
damage  to  fht;  appliance  may  result  in 
release  of  the  ozone-depleting 
refrigerant. 

EPA  does  not  share  the  commenter's 
belief  that  today's  action  will  result  in 
the  promotion  rather  than  the 
elimination  of  illegal  refrigerant  venting. 
The  phaseout  of  class  I  refrigerants  has 
made  these  refrigerants  a  commodity 
worth  recovering,  and  the  Agency 
believes  that  the  marketplace  will 
dictate  similar  results  as  class  II 
refrigerants  are  phased  out.  A 
requirement  that  used  refrigerant  meets 
a  standard  set  of  specifications,  prior  to 
resale,  will  insure  that  less  venting 
occurs  as  a  result  of  equipment  failure 


caused  by  contaminated  refrigerant  that 
would  otherwise  have  been  transferred 
to  a  new  owner  without  being 
reclaimed. 

In  addition,  reports  provided  to  EPA 
do  not  lead  the  Agency  to  believe  that 
there  is  a  lack  of  reclamation  or 
economic  incentives  for  reclamation. 
There  are  more  than  50  EPA-certified 
reclaimers  in  the  United  States,  who 
reported  that  approximately  2.0  and  6.1 
million  pounds  of  R-12  and  R-22, 
respectively,  were  reclaimed  during 
1999.  Similar  reports  reveal  that 
approximately  1.7  and  7.1  million 
pounds  of  R-12  and  R-22,  respectively, 
were  reclaimed  during  2000. 
Reclamation  trends  lead  the  Agency  to 
believe  that  while  reclamation  of  class 
1  refrigerants  will  decrease  as  stocks 
decrease,  that  future  reclamation  of  all 
refrigerants  will  continue  in  the 
foreseeable  future. 

EPA  agrees  that  sound  and 
responsible  service  practices  are 
important.  EPA  has  a  section  of  the 
regulations  devoted  to  required 
practices  (i.e.,  §  82.156)  and  requires 
that  technicians  follow  practices  that  are 
designed  to  reduce  the  emissions  of 
ozone-depleting  substances.  EPA  hopes 
that  all  technicians  and  contractors 
comply  with  reasonable  service 
standards  established  and  adopted  by 
the  industry,  as  well  as  standards 
established  by  EPA  to  ensure  thai  the 
highest  degree  of  responsible  service  is 
provided.  For  these  reasons,  EPA 
believes  that  today's  action  is  consistent 
with  the  Agency's  mandate  under  the 
Act. 

EPA  received  comments  that 
supported  EPA's  efforts  while  noting 
that  EPA  must  consider  the  impact  of 
the  NPRM  on  the  industrial  process 
refrigeration  industry  as  well  as  on  other 
segments  of  the  entire  air-conditioning 
and  refrigeration  industry.  Commenters 
stated  that  EPA  may  have  proposed  a 
rulemaking  that  addressed  the  concerns 
and  needs  of  the  commercial  and 
residential  refrigeration  sectors  without 
hill  consideration  of  the  impacts  and 
potential  application  of  the  proposed 
requirements  to  other  segments  of  the 
industry  and  will  do  little  to  assist  in 
the  goals  of  introducing  greater 
flexibility  for  the  industrial  process 
refrigeration  industry. 

EPA  understands  these  concerns  and 
has  been  careful  to  consider  the  impacts 
of  today's  action  on  the  owners  and 
operators  of  industrial  process 
refrigeration  equipment.  For  example, 
this  rule  allows  greater  flexibility  by 
allowing  the  transfers  of  refrigerants 
between  parent  companies  and  their 
subsidiaries.  The  community  affected  by 
regulations  promulgated  under  section 
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608  is  diverse.  Since  promulgating  the 
initial  final  rulemaking  in  1993,  EPA 
has  amended  the  regulations  several 
times  to  address  the  various  needs  of 
specific  sectors.  For  example,  in 
recognition  that  industrial  process 
refrigeration  equipment  is  custom-built, 
the  August  8,  1995,  amendments,  to  the 
leak  repair  requirements  (60  FR  40420), 
provided  additional  time  for  owners  and 
operators  of  industrial  process 
refrigeration  equipment  to  repair, 
retrofit,  or  retire  equipment  when 
replacement  parts  are  not  readily 
available.  EPA  believes  that  the  Agency 
has  recognized  the  diversity  of  the 
affected  community,  and,  where 
appropriate,  has  tailored  specific 
regulatory  actions  to  address  the 
uniqueness  of  the  affected  community. 
EPA  received  a  number  of  comments 
on  the  NPRM.  EPA  addresses  many  of 
the  issues  raised  in  comments  in  the 
preamble  of  this  final  rule.  EPA  also 
addresses  comments  in  the 
corresponding  Industrial  Recycling 
Guide-2  Comment  Summary  document. 
This  document  may  be  found  in  EPA 
Docket  Number  A-92-01  VIII. 

V.  Final  Rule 

A.  Contractor  Reclamation  and  Third- 
Party  Certification  Programs 

EPA  proposed  more  flexible 
requirements,  based  on  industry 
guidelines,  for  recycling  refrigerants  in 
the  February  29,  1996  NPRM  (61  FR 
7858).  EPA  proposed  to  permit 
contractors  to  recycle  refrigerants,  draw 
a  representative  sample  of  the 
refrigerants,  send  the  sample  to  a 
laboratory  that  would  be  certified  by  an 
EPA-approved  certifying  entity,  and 
where  the  refrigerant  sample  met  the 
criteria  established  by  ARJ  Standard 
700,  to  sell  the  refrigerant  and  charge 
the  refrigerant  into  an  appliance  owned 
by  someone  other  than  the  owner  of  the 
appliance  from  which  the  refrigerant 
was  initially  recovered.  EPA  stated  in 
the  NPRM  that  this  approach,  based  on 
IRG-2,  would  provide  greater  flexibility 
for  contractors  and  technicians  while 
maintaining  the  integrity  of  the 
refrigerant  supply.  The  proposed 
protocol  relied  on  recordkeeping  and 
reporting  requirements  concerning  the 
custody  and  confrol  of  the  refrigerant. 
This  proposed  protocol  would  have 
provided  an  alternative  to  the  current 
requirements  to  send  recovered 
refrigerant  to  a  reclamation  facility  prior 
to  selling  and  installing  that  refrigerant 
into  an  appliance  with  different 
ownership.  Central  to  this  approach  was 
the  proposed  adoption  of  third-party 
certification  programs  for  both 
laboratories  and  reclaimers.  As 


proposed,  EPA  would  rely  on  the 
technical  knowledge  of  approved  third 
parties  to  ensure  the  capabilities  of  the 
certified  laboratories  and  reclaimers. 

EPA  received  several  detailed 
comments  regarding  the  proposed 
structure  of  and  likely  participation  in 
these  third-party  programs.  EPA 
received  comments  both  favoring  and 
opposing  contractor  recycling  and  the 
two  third-party  certification  programs 
for  laboratories  and  reclaimers.  Many 
commenters  suggested  changes  in  the 
proposed  structure  for  the  program  and 
various  ways  to  modify  programmatic 
requirements  while  still  ensuring  that 
refrigerant  purity  is  maintained.  Several 
commenters  identified  specific  concerns 
regarding  the  appropriateness  of 
delegating  various  functions  to  private- 
sector  third-parties  and  whether  EPA 
may  unintentionally  establish  a 
monopoly  in  a  case  where  only  one 
entity  has  shown  interest  in  becoming  a 
third  party  certifying  organization.  A 
few  commenters  opposed  the  proposed 
rulemaking,  because  they  believed  that 
the  proposal  would  establish  two 
different  reclamation  standards:  one  for 
contractors  and  another  for  refrigerant 
reclaimers,  thus  hurting  contractors  and 
wholesalers  as  well  as  penalizing 
companies  that  attempt  to  comply  with 
the  goals  of  the  Act. 

These  comments  have  prompted  EPA 
to  more  broadly  explore  variations  on 
the  proposed  program  that  could  meet 
the  needs  of  both  the  regulated 
community  and  the  Agency  without 
compromising  the  goals  of 
environmental  protection,  (as  noted 
above,  all  comments  submitted  in 
response  to  the  February  29,  1996, 
NPRM  are  contained  in  Air  Docket  A- 
92-01).  Therefore,  at  this  time.  EPA  is 
not  prepared  to  promulgate  final 
requirements  for  the  following  three 
provisions:  (1)  The  potential  adoption  of 
a  more  flexible  method  for  cleaning 
refrigerants  where  the  refrigerants  will 
be  transferred  between  appliances  with 
different  owners;  (2)  the  potential 
adoption  of  a  third-party  certification 
program  for  reclaimers;  and  (3)  the 
potential  adoption  of  a  thfrd-party 
certification  program  for  laboratories. 
EPA  has  decided  to  separate  these  three 
issues  from  the  rest  of  the  NPRM  and  to 
complete  action  on  these  three 
provisions  in  either  a  separate  final  rule 
or  possibly  by  re-proposing  some  or  all 
of  these  three  items. 

This  decision  to  separate  these  three 
items  is  not  a  signal  of  the  Agency's 
agreement  or  disagreement  with  any  of 
the  conunents  received.  EPA  is  merely 
indicating  a  need  to  further  consider 
these  comments  prior  to  taking  final 
action  on  any  of  these  three  proposed 


provisions.  EPA  believes  a  flexible 
approach  to  reclamation  can  be 
developed  that  avoids  any  perceived 
inappropriate  delegations  of  authority 
and  also  does  not  preclude  competition. 
To  ensure  that  the  public  has  adequate 
opportunity  to  comment,  if  EPA  pursues 
a  structure  that  varies  significantly  from 
what  was  discussed  in  the  Februarv  29. 
1996.  NPRM.  EPA  will  issue  a  revised 
proposal  and  provide  additional 
opportunity  for  comments. 

Since  EPA  is  not  finalizing  action  on 
contractor  reclamation  or  the  related 
provisions  for  third-party  certification  of 
reclaimers  and  laboratories  through 
today's  action,  EPA  is  not  responding  at 
this  time  to  the  comments  the  Agency 
received  regarding  these  three  items. 
When  EPA  takes  additional  action  with 
regard  to  these  provisions,  EPA  will 
respond  to  the  comments  in  the 
accompanying  notice. 

While  EPA  clearly  believes  it  is 
appropriate  and  necessary  to  delay 
action  on  these  three  items,  it  has  taken 
steps  to  avoid  a  lapse  in  the  current 
reclamation  requirements.  Such  a  lapse 
could  result  in  widespread 
contamination  of  the  stock  of  CFC  and 
HCFC  refrigerants.  Such  contamination 
could  cause  extensive  damage  to  air- 
conditioning  and  refrigeration 
equipment,  release  of  refrigerants,  and 
refrigerant  shortages  with  consequent 
price  increases.  Release  of  CFC  and 
HCFC  refrigerants  has  been  found  to 
deplete  stratospheric  ozone,  resulting  in 
increased  human  and  environmental 
exposure  to  ultraviolet  radiation. 
Increased  exposure  to  ultraviolet 
radiation  in  turn  can  lead  to  serious 
health  and  environmental  effects. 
Therefore,  in  a  separate  rulemaking 
published  in  the  Federal  Register  on 
December  27.  1996  (61  FR  68506).  EPA 
extended  the  effectiveness  of  the  current 
refrigerant  specifications  indefinitely. 

B.  Definition  of  Reclaim  and  Adoption 
of  the  ARI  Standard  700  Specifications 
for  Fluorocarbon  and  Other  Refrigerants 

hi  die  NPRM,  EPA  included  a  change 
to  the  definition  of  "reclaim."  at 
§  82.152,  that  included  a  reference  to  the 
updated  ARI  Standard  700-1995.  EPA 
proposed,  in  the  subsequent 
"substitutes"  proposed  rule  (63  FR 
32058;  June  11.  1998).  to  amend  the 
definition  of  "reclaim"  to  reflect  the 
update  of  the  refrigerant  specifications 
standards  at  appendix  A  from  standards 
based  on  ARI  Standard  700-1993  to 
standards  based  on  ARI  Standard  700- 
1995,  and  to  clarify  that  to  "reclaim" 
refrigerant  means  to  reprocess  the 
refrigerant  to  all  of  the  specifications  of 
the  appendix.  The  Agency  did  not 
receive  any  comments  specifically 
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addressing  tl  e  proposed  amendment  to 
the  definitioi  i  of  "reclaim"  in  either  of 
the  proposed  rulemakings. 

EPA  Delie\i  es  that  it  is  pertinent  to 
take  final  act  on  to  clarify  the  definition 
of  "reclaim"  in  this  final  rule,  since  the 
Agency  has  f  )und  that  many  in  the 
regulated  coi  imunity  believe  that  purity 
and/or  reclar  lation  equates  to 
characterizat  on  of  the  used  refrigerant 
with  the  use  )f  a  gas  chromatograph, 
while  ignorir  g  the  presence  or  failing  to 
test  for  the  pi  esence  of  various 
contaminant!  as  required  by  today's 
action  and  d<  lineated  in  appendix  A 
[i.e.,  water,  c  iloride,  acidity,  high 
boiling  residue,  particulates/solids.  non- 
condensable;  .  and  other  impurities 
including  otl  er  refrigerants).  Therefore, 
EPA  has  choi  en  to  amend  the  definition 
in  the  rule  be  ing  promulgated  today, 
due  to  the  de  inition's  close  association 
with  IRG-2  a  id  the  importance  of  the 
clarification  i  s  it  applies  to  refrigerant 
reclamation  i  nd  the  transfer  of  used 
refrigerant. 

EPA  is  ado  )ting  the  ARI  Standard 
700-1995,  with  modification,  into 
regulation  as  appendix  A  of  40  CFR  part 
82,  subpart  F  At  this  time,  EPA  is  not 
adopting  the  \RI  Standard  700-1995 
requirements  for  refrigerant  blends  that 
were  not  incl  jded  as  a  part  of  the  initial 
May  14,  1993,  final  rule.  The  adoption 
of  refrigerant  blends  into  appendix  A  of 
40  CFR  part  i  2.  subpart  F  was  proposed 
in  the  NPRM  for  the  "substitutes"  rule 
(63  FR  320G4  June  11,  1998)  and  will 
be  discussed  n  a  subsequent 
rulemaking. 

EPA  has  ai  vays  interpreted  40  CFR 
82.154(g)  anc  82.164  to  require  persons 
who  "reclaim  "  refrigerant  to  reprocess 
the  refrigeran  t  to  all  of  the  specifications 
of  appendix  1 1  (based  upon  the  ARI 
Standard  700-1993  and  now  the  1995 
version  of  the  Standard)  that  are 
applicable  to  that  refrigerant  and  to 
verify  that  th(  i  refrigerant  meets  those 
specification"  using  the  analytical 
methodology  prescribed  in  section  5  of 
appendix  A  (,  .e.,  Appendix-93  to  ARI 
Standard  700-1993  and  now  Appendix- 
C  to  the  1995  version  of  the  Standard) 
or  alternate  t«  st  methods  that  produce 
equivalent  rei  ults.  Therefore,  EPA  has 
amended  the  definition  of  "reclaim"  by 
removing  the  reference  to  a  "purity" 
standard  and  thereby  making  the 
definition  mc  re  consistent  with  the  full 
range  of  requ  rements  provided  in 
appendix  A.  '.  'ailure  to  abide  by  these 
protocols  to  a  ssure  that  used  refrigerant 
meets  the  req  airements  of  appendix  A, 
based  upon  tlie  ARI  Standard  700-1995, 
and  may  viol;  ite  the  prohibition  against 
the  sale  of  us(  sd  refrigerant  that  has  not 
been  "reclain  ed  '  (established  under 
§  82.154(g)). '  "his  amendment  to  the 


definition  of  reclaim  does  not  add 
additional  requirements  upon 
reclaimers,  but  ensures  that  the 
regulations  explicitly  reflect  EPA's  long 
standing  interpretation  of  what 
constitutes  "reclaimed"  refrigerant. 

C.  Revocation  and  Suspension 
Procedures 

Under  40  CFR  part  82,  subpart  F, 
failure  to  abide  by  any  of  the  provisions 
of  subpart  F  may  result  in  the  revocation 
or  suspension  of  EPA  approval  for 
technician  certifying  programs, 
recovery/recycling  equipment  testing 
organizations,  as  well  as  self 
certifications  by  refrigerant  reclaimers. 
The  NPRM  contained  specific 
revocation  and  suspension  procedures 
for  both  the  existing  recovery  and 
recycling  equipment  and  the  technician 
certification  progrcims,  as  well  as  for  the 
proposed  third  party  laboratory  and 
reclaimers  programs. 

In  cases  of  revocation  or  suspension, 
EPA  proposed  that  the  Agency  notify 
the  certification  program  in  writing 
regarding  the  action.  The  NPRM  also 
specifies  procedures  concerning  the 
proposed  methods  for  a  previously 
approved  certification  program  to 
challenge  a  decision  of  revocation  or 
suspension.  In  such  cases,  the  NPRM 
stated  that  the  program  could  request  a 
hearing  within  30  days;  however,  the 
program  would  have  to  submit  in 
writing  the  program's  objections  and 
supporting  data.  If,  after  review  of  the 
request,  the  Agency  agreed  that  the 
program  had  raised  a  substantial  and 
factual  issue,  EPA  would  provide  a 
hearing  and  assign  a  Presiding  Officer. 
The  Agency  could  direct  that  all 
arguments  and  presentation  of  evidence 
be  concluded  within  a  specified  time  of 
no  less  than  30  days  from  the  date  that 
the  first  written  offer  of  a  hearing  was 
made  and  could  direct  that  the  decision 
of  the  Presiding  Officer  would  be  final. 
EPA  proposed  that  the  decision  of  the 
Presiding  Officer  would  be  final  without 
further  proceedings,  unless  there  was  an 
appeal  or  motion  for  review  by  the 
Administrator  within  20  days  of  the 
decision.  On  appeal,  EPA  proposed  to 
provide  the  Administrator  with  all  the 
powers  that  he  or  she  would  have  in 
making  the  initial  decision,  including 
the  discretion  to  require  or  permit 
briefs,  oral  arguments,  the  taking  of 
additional  evidence,  or  the  remanding 
to  the  Presiding  Officer  for  additional 
proceedings.  EPA  requested  conunents 
on  these  procedures. 

EPA  proposed  that  these  procedures 
would  apply  to  section  608  technician 
certifying  programs,  equipment  testing 
organizations,  the  proposed  laboratory 
certification  program,  and  the 


certification  of  reclaimers.  However, 
since  EPA  is  not  promulgating  third- 
party  certification  programs  for  either 
laboratories  or  reclaimers  at  this  time, 
EPA  is  not  establishing  revocation 
procedures  for  these  programs  through 
today's  action. 

EPA  received  conunent  indicating 
that  the  revocation  procedures  should 
provide  for  the  consideration  of  legal  as 
well  as  factual  issues.  The  final 
procedures  state  that  EPA  will  give 
notice  of  the  basis  for  the  revocation  or 
suspension  in  advance,  and  that  the 
program  will  have  an  opportunity  to 
demonstrate  or  achieve  compliance  with 
the^provisions  of  subpart  F.  The 
program  may  raise  legal  issues  in 
responding  to  EPA's  notice. 

EPA  received  comment  indicating 
that  the  provisions  should  specify 
minimum  qualifications  for,  and 
impartiality  of,  presiding  officers.  The 
commenter  states  that  the  presiding 
officer  should  be  an  attorney,  preferably 
an  administrative  law  judge,  and  should 
be  independent  of  EPA's  enforcement 
branch  or  the  Department  of  Justice. 

EPA  understands  this  commenter's 
concerns;  however,  EPA  disagrees  with 
the  need  to  include  these  criteria.  EPA 
does  not  believe  that  it  is  necessary  to 
specify  prerequisites  that  the 
Administrator  should  use  for 
determining  who  is  an  appropriate 
presiding  officer.  EPA  believes  that  the 
Administrator  will  use  her  best 
judgement  to  ensure  that  a  presiding 
officer  is  someone  who  can  effectively 
act  in  an  impartial  manner  and 
possesses  appropriate  knowledge  to 
carrv  out  all  necessary  duties. 

Tlie  same  commenter  also  indicated 
that  the  procedures  for  appealing 
adverse  decisions  are  evidence  that  the 
regulations  are  too  detailed.  The 
commenter  believes  the  regulations 
should  be  scaled  back  to  impose  only 
those  requirements  that  the  commenter 
believes  protect  the  environment. 
However,  the  commenter  further  noted 
that  the  procedures  seem  fair  and 
appropriate.  The  commenter  states  that 
this  is  the  only  program,  established 
under  the  Clean  Air  Act,  that  specifies 
revocation  procedures. 

EPA  first  notes  that  there  are  other 
programs  established  under  authority  of 
the  Clean  Air  Act  that  specify 
revocation  procedures  (e.g.,  the  mobile 
source  regulations  at  40  CFR  86.094- 
30(c)(l)-(5),  referencing  the  hearing 
procedures  at  40  CFR  86.078-6).  When 
drafting  the  procedures  applicable  to 
subpart  F  of  part  82,  EPA  reviewed 
where  and  how  similar  procedures  have 
been  used.  Moreover,  EPA  believes  that 
these  regulations,  taken  in  their  entirety, 
serve  to  protect  human  health  and  the 
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envfronment,  and  that  providing 
regulatory  text  consistent  with  current 
practices  does  not  alter  that  degree  of 
protection.  The  Agency's  ability  to 
suspend  or  revoke  programs  based  upon 
their  noncompliance  with  EPA 
regulations  further  safeguards  the 
envfronment. 

Through  today's  action,  EPA  is 
promulgating  procedures  to  revoke 
approval,  of  third-party  certification 
programs  for  technician  certifying 
programs  and  equipment  testing 
organizations  and  self-certification  by 
refrigerant  reclaimers,  based  on  failure 
to  comply  with  the  provisions  of  40  CFR 
part  82  subpart  F.  Revocation 
procedures  are  established  for  approved 
equipment  testing  organizations, 
technician  certifying  programs,  and 
reclaimer  self  certifications  by 
amending  40  CFR  82.160(d),  82.161(e), 
and  82.164(g).  In  developing  this  final 
rule,  EPA  decided  to  apply  the 
procedures  to  the  revocation  or 
suspension  of  self-certification  of 
reclaimers,  as  well  as  the  existing  third- 
party  certification  programs  for 
technician  certifying  programs  and 
testing  organizations  for  refrigerant 
recovery/recycling  equipment. 
Accordingly,  today's  action  includes 
procedures  for  the  revocation  and/or 
suspension  of  programs  approved  to 
certify  technicians,  programs  approved 
to  certify  recovery  and/or  recycling 
equipment,  and  self-certification  of 
refrigerant  reclaimers.  EPA  believes  that 
this  broader  approach  will  safeguard  the 
environment  by  establishing  greater 
oversight  of  reclaimers  and  third-party 
certifying  programs. 

D.  Technician  Certification  and  the 
Sales  Restriction 

EPA  received  comments  concerning 
technician  certification  and  the  sales 
restriction  that  were  beyond  the  issues 
presented  in  the  NPRM.  Comments 
concerning  exemption  of  the  technician 
certification  requirements  and  the 
applicability  of  refrigerants  under  the 
Significant  New  Alternatives  Policy 
(SNAP)  will  not  be  addressed  in  this 
final  rule,  but  are  addressed  in  the 
accompanying  Industrial  Recycling 
Guide-2  Comment  Summary  contained 
in  EPA  Docket  Number  A-92-01  VIII. 
All  comments  that  address  aspects  of 
the  proposed  regulatory  changes  are 
discussed  below. 

1.  Recordkeeping 

EPA  stated  in  the  NPRM  that  the 
Agency  is  concerned  with  the 
maintenance  of  records '  by  approved 


certifying  programs  for  technicians  that 
no  longer  administer  the  section  608 
certification  test.  Currently,  there  are 
more  than  90  EPA-approved  technician 
certification  programs  that  provide 
testing  in  accordance  with  §  82.161  and 
appendix  D  to  silbpart  F.  These 
programs  administer  and  grade  tests, 
maintain  records,  issue  certification 
credentials,  and  submit  reports  to  EPA 
twice  per  calendar  year.  It  has  c^me  to 
the  Agency's  attention  that  since  the 
bulk  of  existing  technicians  has  become 
certified,  and  the  certification  market 
now  focuses  on  those  first  entering  this 
field,  some  EPA-approved  certification 
programs  may  choose  to  discontinue 
providing  this  service.  EPA  believes  that 
the  likelihood  of  programs  withdrawing 
will  increase  over  time.  EPA  stated  in 
the  NPRM  that  if  a  technician's 
certification  credentials  are  lost  and  the 
program  no  longer  exists,  it  may  not  be 
possible  for  the  technician  to  receive 
duplicate  credentials,  thus  denying  the 
technician  the  ability  to  purchase  class 
I  or  class  II  refrigerants  or  to  legally 
perform  aspects  of  his  or  her  job. 

Currently,  programs  that  have  been 
approved  to  administer  the  test  must 
maintain  records  for  at  least  three  years 
(40  CFR  part  82,  subpart  F,  appendix  D; 
58  FR  28734).  However,  EPA  does  not 
believe  that  a  mechanism  exists  that 
would  effectively  ensure  that  these 
records  are  maintained  and  are  made 
available  to  EPA  if  a  program  goes  out 
of  business.  Furthermore,  even  if  the 
program  does  continue  to  maintain  the 
records,  access  to  the  records  may  be 
difficult  if  the  program  itself  no  longer 
exists.  Therefore,  EPA  proposed  options 
aimed  at  ensuring  that  technicians  can 
receive  replacement  credentials  in 
instances  where  their  certifying  program 
is  no  longer  in  business  or  in  instances 
where  the  request  for  the  records 
exceeds  the  three-year  minimum 
recordkeeping  provision. 

EPA  discussed  several  options  in  the 
NPRM  and  requested  conmient.  The 
first  two  proposed  options  would 
require  maintenance  of  records  by  EPA. 
First,  EPA  could  require  programs 
leaving  the  certification  business  to 
forward  their  records  to  EPA,  and  thus 
the  Agency  would  be  responsible  for 
maintaining  those  records.  In  the 
NPRM,  EPA  noted  that  the  Agency  may 
not  have  adequate  resources  for 
maintaining  these  records  effectively.  A 
second  option  would  be  to  have  the 
programs  send  the  records  to  EPA  and 
have  the  Agency  choose  a  suitable 
existing  certification  program  to 


'  Certifying  programs  must  maintain  records  that 
include,  but  are  not  limited  to,  the  names  and 


addresses  of  all  individuals  taking  the  tests,  the 
scores  of  all  certification  tests  administered,  and  the 
dates  and  locations  of  all  testing  administered. 


maintain  the  records  and  forward  the 
records  to  that  program.  EPA  stated  in 
the  NPRM  that  the  Agency  is  uncertain 
as  to  what  criteria  should  be  used  for 
choosing  the  appropriate  program.  With 
more  than  90  existing  programs,  all 
approved  based  on  the  same  criteria. 
EPA  would  have  difficulty  in  selecting 
a  single  program. 

A  third  option  would  be  to  have  the 
program  that  intends  to  cease  operation 
identify  an  active  program  that  is 
willing  to  accept  the  records  and  notify 
EPA.  In  this  scenario,  all  pertinent 
information,  including  the  records 
relating  to  the  technicians  and  the 
testing  information  would  be  forwarded 
to  another  program.  The  program 
discontinuing  certification  activities 
would  notify  EPA  of  the  identify  of  the 
certification  program  that  it  had 
identified  as  the  new  repository  of  its 
records,  and  the  recipient  of  the  records 
would  notify  EPA  upon  receipt  of  the 
records.  EPA  stated  in  the  NPRM  that 
the  third  option  represented  the  most 
equitable  approach.  Therefore.  EPA 
proposed  to  promulgate  the  third 
option.  In  addition,  EPA  requested 
comments  regarding  whether  EPA 
should  extend  the  minimum  length  of 
time  that  records  must  be  maintained 
beyond  the  three-year  minimum 
requirement. 

The  Agency  received  several 
comments  supporting  option  one,  but 
none  specifically  addressing  whether  or 
not  EPA  should  select  an  appropriate 
program  for  the  transfer  of  the  records, 
as  detailed  in  the  second  proposed 
option.  In  response  to  the  first  proposed 
option,  one  commenter  stated  diat 
EPA's  unwillingness  to  store 
certification  records  is  evidence  that 
third  party  certification  of  technicians 
should  not  be  required. 

EPA  certainly  supports  the 
maintenance  of  records  stating  which 
certifying  programs  have  certified  which 
technicians,  but  EPA  is  reluctant  to  have 
information  regarding  each  individual 
technician  and  their  test  scores 
maintained  by  the  Agency.  In  addition. 
EPA  does  not  believe  the  Federal 
government  should  develop  a  central 
registry  or  database  for  certified 
technicians.  EPA's  reluctance  to 
maintain  such  a  database  is  based  in 
part  on  a  discussion  held  during  a 
meeting  on  April  3,  1995.  That  meeting 
was  a  forum  for  the  EPA-approved 
section  608  technician  certification 
programs  to  discuss  concerns  with  EPA 
regarding  the  section  608  technician 
certification  program.  At  that  meeting, 
several  representatives  of  approved 
technician  certification  programs 
expressed  their  desire  to  have  the 
programs  maintain  information  rather 
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that  the  potential  exists  for 
documentation  to  be  lost;  however,  the 
recordkeeping  requirement  at  §  82.166(1) 
does  not  offer  a  mechanism  to  replace 
lost  credentials.  EPA  believes  that  it  is 
prudent  to  have  a  mechanism  to  replace 
the  cards  so  that  the  technician  does  not 
incur  the  burden  of  repeating  the 
certification  test.  EPA  also  believes  that 
requiring  the  entity  that  issues  the 
credentials  to  also  maintain  supporting 
records  on  technicians  that  they  certify 
will  provide  such  a  mechanism. 

EPA  also  received  several  comments 
supporting  the  third  proposed  option  to 
allow  the  records  transfer  and  the 
subsequent  maintenance  of  records  by 
other  EPA-approved  certification 
programs  rather  than  by  EPA  directly. 
Two  commenters  supporting  this 
procedure  raised  concerns  about 
notification  of  how  to  access  transferred 
records.  The  first  stated  that  the 
proposed  requirement  was  necessary  to 
ensure  the  reasonable  availability  of 
backup  records  for  technicians  requiring 
duplicate  credentials  by  putting  the 
onus  on  the  discontinued  program  to 
see  that  the  records  are  maintained.  The 
commenter  also  stated  that  a  mechanism 
to  notify  technicians  would  be 
necessary.  Another  commenter  raised 
concerns  regarding  notification.  The 
commenter  stated  that  it  is  critical  that 
programs  no  longer  in  operation  notify 
EPA  and  technicians  who  they  have 
certified. 

EPA  agrees  that  programs  no  longer  in 
operation  must  notify  EPA  and  is 
adding  this  requirement  to  appendix  D 
in  subpart  F  under  the  Recordkeeping 
and  Reporting  Requirements.  This 
notification  requirement  will  make  it 
easier  for  the  community  and  regulators 
to  obtain  this  information  directly  from 
the  Agency  instead  of  trying  to  locate 
each  individual  technician.  EPA  hopes 
that  both  programs  that  no  longer  offer 
certification  and  those  that  voluntarily 
receive  records  choose  to  contact 
technicians  certified  under  their 
programs.  However,  EPA  questions  the 
effectiveness  of  requiring  those  that  are 
exiting  the  business  to  notify 
technicians.  For  example,  if  a 
previously  approved  program  declares 
bankruptcy,  it  would  be  difficult  to 
enforce  such  a  requirement.  Therefore, 
through  today's  action,  EPA  is 
encouraging  programs  exiting  the 
certification  business  to  inform 
technicians  about  where  and  how  to 
receive  duplicate  credentials.  In 
addition,  EPA  will  continue  to  provide 
information  on  defunct  programs  on  its 
factsheets  and  websites. 

One  commenter  asked  what  would 
happen  if  no  other  program  wished  to 
accept  the  records  of  a  program  that  no 


longer  offered  the  certification  test.  EPA 
communications  with  the  section  608 
technician  certification  programs  and 
comments  received  on  this  action 
indicate  that  several  of  the  approved 
programs  are  willing  to  accept  the 
responsibility  for  maintaining  this 
information,  but  if  such  a  scenario 
arose,  the  program  would  be  required  to 
submit  the  records  to  EPA  where  they 
would  be  maintained  by  the  Agency 
until  such  a  time  that  the  Agency  could 
identify  a  program  that  would  be  willing 
to  accept  the  responsibility  and 
maintenance  of  such  records. 

EPA  received  a  few  comments 
regarding  extension  of  the 
recordkeeping  provision  beyond  three 
years  for  technician  certification 
programs.  One  commenter  requested 
that  the  Agency  require  maintenance  of 
the  records  for  at  least  seven  years  or 
preferably  indefinitely.  Another 
commenter  stated  that  the  Agency 
should  not  require  a  longer  retention 
than  the  current  three-year  requirement, 
especially  if  the  Agency  is  not  willing 
to  retain  the  records  on  behalf  of 
programs  no  longer  offering  technician 
certification. 

It  should  be  noted  that  prior  to  today's 
final  rule,  the  recordkeeping 
requirement  of  appendix  D  of  40  CFR 
part  82,  subpart  F  calls  for  a  minimum 
record  retention  time  frame  of  three 
years.  In  the  Agency's  day-to-day 
dealings  with  the  technician  certifying 
organizations,  EPA  has  yet  to  find  a 
testing  organization  that  does  not 
maintain  records  on  a  permanent  basis, 
which  for  most  programs  well  exceeds 
the  minimum  three  year  period.  In 
response  to  voluminous  requests  for 
programs  to  assist  technicians  who  have 
lost  their  credentials,  the  Agency  has 
found  that  operating  programs,  and 
especially  the  more  senior  programs  that 
existed  prior  to  EPA  regulation  in  1993, 
have  been  able  to  produce  records  that 
date  back  to  their  inception.  Since  the 
permanent  maintenance  of  certification 
records  appears  to  be  standard  operating 
procedure  for  section  608  certifying 
programs,  EPA  does  not  believe  that  an 
additional  significant  burden  would  be 
placed  on  certifying  programs  for 
technicians  by  requiring  that  records  be 
maintained  for  lojjger  than  three  years 
minimum. 

Through  today's  action,  EPA  is 
requiring  that  organizations  no  longer 
offering  the  section  608  technician 
certification  exam  notify  EPA  of  their 
intent  to  cease  operation.  The  Agency  is 
also  establishing  a  process  for  the 
transfer  of  records  for  programs  exiting 
the  section  608  technician  certification 
business.  Such  programs  will  be 
required  to  forward  records  to  another 
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approved  program  and  notify  EPA  as  to 
which  program  the  records  have  been 
given.  Programs  receiving  records  from 
a  defunct  program  will  also  notify  EPA. 
If  no  other  program  is  willing  to  take 
those  records  on  behalf  of  the  defunct 
program,  the  program  must  forward  the 
records  to  EPA.  In  these  instances  EPA 
will  maintain  this  information  and  make 
it  available  to  technicians  as 
appropriate,  until  such  a  time  when 
EPA  can  locate  a  program  that  is  willing 
to  accept  responsibility  and 
maintenance  of  the  records.  EPA  is  also 
extending  the  recordkeeping 
requirement  of  appendix  D  for  certifying 
programs  beyond  the  current  three  year 
period  by  requiring  these  programs  to 
maintain  records  for  as  long  as  they  are 
in  business. 

2.  Sales  Restriction  on  Refrigerants 
Approved  for  Use  With  Motor  Vehicle 
Air  Coriditioners  (MVACs) 

In  the  NPRM,  EPA  stated  that  the 
Agency  was  concerned  with  the  ability 
of  technicians  certified  under  a  section 
609  technician  certification  program,  in 
accordance  with  §  82.40,  to  purchase 
any  ozone-depleting  refrigerant  in  any 
size  container.  EPA  is  concerned  with 
reports  that' technicians  with  section 
609  certifications  are  purchasing 
refrigerants  that  are  not  acceptable  for 
use  in  MVACs,  and  that  such 
refrigerants  are  either  being  improperly 
installed  in  MVACs  or  used  by  those 
technicians  to  service  other  appliances 
in  violation  of  the  regulations 
promulgated  under^ection  608.  At  the 
time  that  the  sales  restriction  was 
drafted  and  promulgated  in  1993  (58  FR 
28714;  May  14,  1993),  EPA  was  aware 
that  potential  substitutes  for  R-12  for 
use  in  MVACs  could  include  HCFC 
refrigerants  or  a  refrigerant  blend  with 
an  HCFC  component.  Therefore,  EPA 
did  not  resfrict  the  types  of  refrigerants 
that  could  be  purchased  by  those  with 
section  609  certification.  Since  that 
time,  EPA  has  promulgated 
regulations — the  Significant  New 
Alternatives  Policy  (SNAP) — regarding 
acceptable  and  unacceptable 
alternatives  to  class  I  and  class  II 
refrigerants  in  specific  refrigeration  and 
air-conditioning  end  uses,  under  section 
612  of  the  Act.  Since  SNAP  now  clearly 
delineates  which  refrigerants  are 
acceptable  for  use  as  substitutes  to  R-1 2 
in  MVACs,  EPA  proposed  that  the  sales 
restriction  should  employ  a  similar 
provision. 

EPA  received  one  comment  asking 
that  the  Agency  review  the  statutory 
provision  (section  609(e))  barring  the 
sale  of  small  containers  of  R-12  (and 
other  class  I  and  class  II  substances 
suitable  for  use  in  MVACs)  to  anyone 


other  than  a  technician  who  has  been 
properly  frained  and  certified  under 
section  609.  The  commenter  requested 
that  EPA  lift  the  restriction  on  sales  of 
small  containers. 

EPA  has  no  authority  to  promulgate 
regulations  that  are  inconsistent  with 
the  statutory  language.  Therefore,  the 
sales  of  small  containers  of  class  I  and/ 
or  class  II  refrigerants  must  remain 
restricted  pursuant  to  Section  609(e)  of 
the  Act. 

EPA  received  one  comment 
requesting  that  EPA  clarify  that  SNAP 
acceptability  is  not  the  criterion  to 
decide  which  substitute  refrigerants 
may  be  purchased  by  technicians 
certified  under  section  609.  The 
commenter  stated  that  EPA  had 
proposed  to  specify  that  MVAC 
technicians  may  purchase  only  those 
substitute  refrigerants  that  are  used  in 
MVACs  whether  or  not  the  refrigerants 
have  been  approved  under  SNAP. 

The  Agency  proposed  to  amend  the 
sales  restriction  to  specify  that  section 
609  certified  technicians  mav  only 
purchase  CFC-12  (R-12)  or  SNAP- 
approved  substitutes  containing  ozone- 
depleting  refrigerants  that  have  been 
found  suitable  for  use  in  MVACs.  EPA 
proposed  (61  FR  7873)  to  modify  the 
sales  restriction,  found  at 
§  82.154(m)(3),  to  restrict  the  sale  or 
disfribution  or  the  offer  for  sale  or 
distribution  of  class  I  and  class  II 
refrigerants  to  technicians  certified  by  a 
program  approved  under  §  82.40  and 
certified  in  accordance  with  §  82.34  [i.e., 
609  technicians).  The  modification 
limits  refrigerant  purchases,  by  section 
609  technicians,  to  R-12  and  substitute 
refrigerants,  containing  a  class  I  or  class 
II  substance,  that  are  listed  as  acceptable 
for  use  in  MVACs  in  accordance  with  all 
regulations  promulgated  under  section 
612  of  the  Act. 

EPA  received  several  comments 
supporting  the  proposed  change  to  the 
sales  restriction.  Commenters  stated  that 
it  was  appropriate  to  distinguish 
between  refrigerants  used  by 
technicians  certified  by  a  section  609 
certification  program  and  those  certified 
in  accordance  with  the  requirements 
promulgated  under  section  608.  One 
conunenter  stated  that  the  result  of 
EPA's  proposed  modification  would  be 
that  the  sales  restriction  would  not 
apply  to  any  refrigerant  listed  as 
acceptable  under  SNAP  that  did  not 
consist  in  whole  or  in  part  of  a  class  I 
or  class  II  substance,  such  as  the  HFC 
refrigerant  R-1 34a. 

EPA  would  fike  to  clarify  that  the 
sales  of  refrigerants  (including  HFC 
refrigerants  such  as  R-1 34a)  are  not 
currently  regulated  under  the  sales 
restriction  unlgss  the  refrigerant  consists 


in  whole  or  in  part  of  a  class  I  or  class 
II  substance  (such  as  the  case  with 
several  SNAP-acceptable  refrigerant 
blends).  EPA  proposed  a  sales 
restriction  on  substitute  refrigerants  on 
June  11,  1998  (63  FR  32044),  and  the 
sales  restriction  for  substitute 
refrigerants  will  be  addressed  in  the 
final  version  of  that  proposed  rule. 

Therefore,  through  today's  action  EPA 
is  amending  the  refrigerant  sales 
restriction  by  amending  §82.154(m). 
EPA  is  further  restricting  the  sale  or 
distribution  or  the  offer  for  sale  or 
distribution  of  class  I  and  class  II 
refrigerants,  that  are  suitable  for  use  in 
MVACs,  to  technicians  certified  by  a 
program  approved  under  §  82.40  and 
certified  in  accordance  with  §82.34  (i.e., 
section  609  certified  technicians).  In 
accordance  with  40  CFR  82.34(b),  this 
modification  limits  refrigerant 
purchases,  by  such  section  609 
technicians,  to  CFC-12  (i.e.,  R-12)  and 
substitute  refrigerants,  containing  a 
class  I  or  class  II  substance,  that  are 
listed  as  acceptable  for  use  in  MVACs  in 
accordance  with  ail  regulations 
promulgated  under  section  612  of  the 
Act.  Furthermore,  only  technicians 
certified  under  section  609  are  allowed 
to  purchase  such  ozone-depleting 
refrigerants  in  containers  containing  less 
than  20  pounds  of  such  refrigerant,  in 
accordance  with  §  82.34(b). 

3.  Transfers  Between  Subsidiaries 

EPA  proposed  to  permit  transfers  of 
used  refrigerant  between  wholly-owned 
subsidiaries,  without  requiring 
refrigerant  reclamation  prior  to  such  a 
transfer.  As  discussed  in  the  NPRM.  this 
proposal  arose  from  specific  requests  for 
such  relief  that  EPA  had  received  from 
several  entities  that  are  organized  as 
holding  companies  with  wholly-owned 
subsidiaries.  After  considering  such 
requests,  EPA  stated  that  the 
relationship  between  two  subsidiaries 
should  provide  sufficient  means  to 
ensure  that  transfers  between  the 
subsidiaries  would  be  "akin  to  transfers 
within  one  company."  Therefore,  EPA 
proposed  to  provide  an  exception  to  the 
sales  restriction  for  the  transfers  of 
refrigerant  between  two  wholly-owned 
subsidiaries  of  the  same  holding 
company. 

EPA  also  received  requests  to  permit 
the  transfer  of  unreclaimed  used 
refrigerant  between  subsidiaries  that  are 
not  wholly-owned  by  the  same  holding 
company.  As  discussed  in  the  NPRM, 
given  that  these  types  of  subsidiaries 
would  involve  other  investors  who 
might  have  less  of  a  commitment  to 
each  of  the  subsidiaries  involved  in  the 
transactions,  EPA  did  not  believe  that 
transfers  between  these  types  of 


43794 


Federal  Register /Vol.  68,  No.  142 /Thursday,  July  24,  2003 /Rules  and  Regulations 


subsidiaries  vould  be  "akin  to  those 
within  one  o-ganization."  Therefore, 
EPA  limited  the  proposed  exception  to 
whoUy-owne  d  subsidiaries. 

EPA  recei\  ed  comments  regarding  the 
proposal  to  a  low  the  transfer  of 
unreclaimed  used  refrigerant  between 
two  wholly-(  wned  subsidiaries  of  the 
same  holdinj  company.  One  commenter 
noted  that  a  lolding  company  is  a 
company  tha  t  exists  solely  to  control  a 
partial  or  coi  iplete  interest  in  other 
companies. '  he  commenter  delineated 
the  type  of  c(  mpany  classified  as  a 
holding  com  )any  from  those  considered 
to  be  a  paren  company  by  noting  that 
by  comparisc  n,  "a  parent  company 
generally  has  a  business  purpose 
beyond  mere  y  holding  a  partial  or 
complete  cor  trolling  interest  in  other 
companies."  The  commenter  did  not 
believe  that  t  lere  is  any  environmental 
benefit  that  c  juld  occur  by  limiting  the 
exception  exi  ilusively  to  holding 
companies  oi  their  subsidiaries. 
Another  com  Tienter  distinguished 
between  hole  ing  companies  and 
chemical  mai  mfacturers  making  a 
similar  point  with  regard  to  their 
business  inte-ests. 

EPA  receiv  ad  several  comments 
questioning  \  rhy  EPA  believes  it  is 
necessarv'  to  imit  transfers  to  wholly- 
owned  subsi(  iaries.  One  commenter, 
stated  that  EI  As  concerns  regarding  the 
transfers  of  r(  frigerant  are  inapplicable 
in  the  case  of  subsidiaries  that  are 
majority-own  ed  and/or  controlled  by  a 
parent  corpoi  ation.  For  the  purposes  of 
refrigerant  tr<  nsfers,  the  commenter 
stated  that  th ;  ownership  dynamic  in 
the  case  of  tv  o  majority-owned  and/or 
majority-coni  rolled  subsidiaries  is  no 
different  fron  i  that  of  two  wholly-owned 
subsidiaries.  The  commenter  suggested 
that  EPA  revi  se  the  regulator)'  text  to 
permit  the  trj  nsfers  of  unreclaimed 
refrigerant  between  majority-owned 
and/or  contrc  lied  entities. 

Another  co  mmenter,  provided  a 
lengthy  discu  ssion  and  several 
examples  of  t  ransfers  that  would  not  be 
permitted  if  t  le  provisions  were 
adopted  as  pi  oposed.  Some  of  these 
scenarios  inc  uded  transfers  involving 
the  parent  co  npany,  transfers  involving 
a  combined  h  atch  of  refrigerant  that 
mixes  refrigei  ant  drawn  from  equipment 
with  various  ownership  within  the 
corporate  fan  ily,  and  transfers  amongst 
various  majoi  ity-owned  subsidiaries. - 
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inded  fully  to  the  scenarios 
:omnients.  However,  due  to  the 
tfinfciients,  EPA  does  not  believe  it  is 
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The  commenter  noted  that  even  though 
it  owns  less  than  100%  of  some  of  its 
subsidiaries,  the  company  has  a  strong 
interest  in  not  damaging  the 
refrigeration  appliances,  particularly 
those  that  are  located  at  the  parent 
facility  and  operated  by  the  parent 
company  personnel.  The  commenter 
stated  that  in  order  to  use  its  supply  of 
R-12  efficiently,  it  would  like  to  store 
the  recovered  refrigerant  together, 
regardless  of  whether  it  comes  from  an 
appliance  owned  by  the  parent  or 
owned  by  a  subsidiary.  The  parent 
would  then  be  able  to  transfer  the 
refrigerant  to  another  plant  owned 
either  by  the  parent  or  by  a  subsidiary. 
The  commenter  indicated  that  what  is 
important  is  that  the  knowledge  of  the 
refrigerant  quality  is  transferred  with 
the  refrigerant,  and  therefore  EPA 
should  draft  language  that  states  that 
transfers  between  and  amongst  parent 
companies,  wholly-owned  subsidiaries 
and  majority-owned  subsidiaries, 
should  be  permitted. 

The  intended  effect  of  EPA's  proposal 
was  to  create  an  exception  from  the 
sales  restriction  for  transfers  that  were 
"akin  to  those  within  one  organization." 
EPA  agrees  with  the  commenters  that 
transfers  between  a  parent  company  ^ 
and  its  subsidiaries  and  amongst  the 
subsidiaries  of  the  same  parent 
company  should  be  permitted  regardless 
of  whether  the  parent  company  is  a 
holding  company.  EPA  believes  that 
transfers  between  subsidiaries  having 
the  same  ownership  as  well  as  transfers 
between  a  subsidiary  and  the  parent 
company  are  indeed  akin  to  those 
within  one  organization.  The  owner, 
being  the  parent  company,  has  a 
financial  investment  and  incentive  to 
protect  the  well  being  of  their  air- 
conditioning  and  refrigeration 
equipment,  regardless  of  which 
subsidiary  holds  and  operates  the 
equipment.  Therefore,  through  this 
action,  EPA  has  modified  the  regulatory 
language  at  §  82.154(g)  to  permit 
transfers  between  a  parent  company  and 
one  of  its  subsidiaries  or  between 
subsidiaries  having  the  same  parent 
company.  Similarly,  EPA  has  added  a 
definition  of  the  term  "parent  company" 
at  §82.152. 

Inmght  of  the  points  made,  the 
Agencv  has  decided  that  it  would  be 


Document"  is  located  in  the  EPA  Air  Docket:  .^-92- 
01. 

■>  For  purposes  of  the  refrigerant  sales  restriction 
at  §H2.154(g).  the  following  definition  apply:  a 
"parent  company  '  means  an  individual, 
corporation,  partnership,  association,  joint-stock, 
company,  or  an  unincorporated  organization  that 
can  direct  or  cause  the  direction  of  management 
and  policies  of  another  entity,  through  the 
ownership  of  shares  or  otherwise. 


more  consistent  with  the  Agency's 
intent,  to  broaden  the  exception  to  the 
sales  restriction  for  the  transfers  of 
refrigerant.  In  doing  so,  majority-owned 
and  majority-controlled  subsidiaries 
will  be  treated  the  same  as  wholly- 
owned  subsidiaries.  EPA's  rationale  for 
this  decision  is  based  on  common 
financial  interests  of  majority  owned 
and  majority  controlled  subsidiaries. 
EPA  agrees  with  the  commenters  and 
believes  that  transfers  among  these 
subsidiaries  are  "akin  to  transfers 
within  one  company."  These 
subsidiaries  have  a  strong  economic 
interest  in  not  damaging  tlje  appliances 
owned  by  another  subsidiary.  EPA 
agrees  with  the  commenters  that 
majority-owned  and  majority-controlled 
subsidiaries  should  be  treated  the  same 
as  wholly-owned  subsidiaries  for  the 
purposes  of  refrigerant  transfers. 
Therefore,  through  today's  action,  EPA 
is  making  the  necessary-  changes  to  the 
regulatory  text  at  §  82.154(g)  and 
§  82.152  to  ensure  that  such  transfers 
can  legally  occur  without  prior 
reclamation  of  the  refrigerant. 

4.  Transfers  Between  Federal  Facilities 

While  EPA  proposed  to  permit  the 
transfer  of  unreclaimed  refrigerant 
between  subsidiaries,  the  Agency  did 
not  address  the  transfer  of  refrigerants 
between  different  Federal  facilities 
owned  by  the  same  Federal  agency.  EPA 
received  comment  from  the  Department 
of  Energy  (DOE)  requesting  that  the 
sales  restriction  exemption  for  the 
transfer  of  refrigerant  between 
subsidiaries  be  extended  to  transfers 
between  government-owned  facilities 
including  government-owned 
contractor-operated  facilities.  DOE 
stated  that  the  majority  of  their  facilities 
are  operated  by  contractors,  and  the 
transfers  between  these  entities  are  akin 
to  transfers  between  subsidiaries  of  a 
parent  company. 

EPA  believes  that  it  is  reasonable  to 
consider  the  transfer  of  refrigerant 
between  federally-owned  facilities  as 
akin  to  transfers  between  subsidiaries  of 
a  parent  company.  Therefore  EPA  has 
added  an  exemption  to  the  prohibition 
at  §  82.154(h)(4)  to  allow  for  the  transfer 
of  refrigerant  between  facilities  owned 
by  the  same  Federal  agency  or 
department.  This  exemption  will  hold 
as  long  as  the  facilities  involved  in  the 
transfer  of  used  refrigerant  are  owned  by 
the  same  Federal  agency  or  department. 
The  facilities  need  not  be  operated  by 
employees  of  the  Federal  facility  or 
department,  as  long  as  such  facilities  are 
ultimately  under  the  control  of  the  same 
Federal  agency  or  department. 
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5.  Other  Comments  and  Amendments  to 
the  Refrigerant  Sales  Restriction 

EPA  requested  comments  on  the 
appropriateness  of  modifying  the  sales 
restriction  to  limit  the  types  of 
refrigerants  available  to  technicians 
certified  to  service  and  maintain 
MVACs  under  section  609.  EPA 
received  one  comment  regarding 
§  82.154(m)(2)  and  (8).  The  commenter 
stated  that  EPA  intended  to  reference 
§  82.154(n)  not  (m)  and  that  the  two 
provisions  would  expire  prior  to 
promulgation  and  should  therefore  not 
be  promulgated. 

EPA  would  like  to  clarify  that  the 
Agency  was  correct  in  referencing 
§  82.154(m).  In  the  May  14,  1993,  final 
rulemaking,  EPA  promulgated  the 
prohibition  against  the  sale  and 
distribution  of  class  I  or  class  II 
substances  for  use  as  a  refrigerant  at 
§  82.154(n).  Subsequent  amendments  to 
the  regulations  resulted  in  the  removal 
of  the  prohibition  against  the  sale  and 
distribution  of  class  I  or  class  II 
substances  for  use  as  a  refrigerant  from 
§§82.154{n)  through  82.154(m)(2)  and 
(8)  [see  regulatory  text  amendments  at 
59  FR  55912;  November  9,  1994). 

In  today's  action,  EPA  is  amending 
the  sales  restriction  regulatory  text  at 
§  82.154(m),  by  deleting  the  two  expired 
subparagraphs  ((m)(2)  and  (m)(8))  and 
by  adding  two  subparagraphs  at  (m)(2) 
and  (m)(4).  Former  subparagraphs  (m)(2) 
and  (m)(8)  permitted  "grandfathered" 
technicians  to  purchase  refrigerant  until 
May  15,  1995.  Since  these 
subparagraphs  have  expfred,  this 
deletion  makes  no  substantive  change  to 
the  regulations.  The  subparagraphs  that 
EPA  is  adding  contain  exceptions  to  the 
sales  restriction  for  persons  who  employ 
certified  technicians  and  who  comply 
with  the  recordkeeping  requirement  at 
§  82.166(b).  Such  persons  may  purchase 
refrigerants  or  have  designated 
representatives  purchase  refrigerants.  As 
proposed,  EPA  is  providing  an 
exemption  to  the  refrigerant  sales 
restriction  for  persons  who  employ  at 
least  one  section  609  certified 
technician,  provided  that  the  refrigerant 
is  either  R-12  or  a  SNAP-approved 
substitute  for  MVACs. 

EPA  received  comments  indicating 
that  the  prohibitions,  at  §  82.154(g)  and 
(h),  on  the  sale  of  used  refrigerant  that 
has  not  been  reclaimed  by  an  EPA- 
certified  reclaimer  are  nearly  identical 
and  should  be  combined.  EPA  also 
received  one  comment  requesting  that 
the  Agency  clarify  that  refrigerant 
distributed  from  salvage  facilities  be 
subject  to  the  reclamation  requirements 
for  the  sale  of  used  refrigerants  at 
§  82.154(g)  and  (h). 


EPA  believes  that  the  revised 
definition  of  reclaim  warrants  the 
combination  of  paragraphs  (g)  and  (h). 
Therefore,  EPA  has  combined 
§  82.154(g)  and  (h)  accordingly.  In 
addition,  EPA  has  always  intended  the 
sales  restriction  on  used  refrigerant  to 
apply  to  the  sale  or  distribution  or  the 
offer  for  sale  or  distribution  as  specified 
at  §  82.154(m).  Therefore,  as  a  point  of 
clarification,  EPA  has  amended 
§  82.154(g)  to  specifically  include  the 
prohibition  to  the  distribution  or  offer  to 
distribute  used  refrigerant.  EPA  believes 
that  this  amendment  of  §  82.154 
simplifies  the  prohibition. 

EPA  is  also  amending  §  82.154(m)  to 
include  a  reference  to  the  §  82.166(b) 
exception  for  persons  who  employ  at 
least  one  section  608  certified 
technician.  Although  the  NPRM  did  not 
include  the  reference  to  §  82.166(b)  in 
proposed  §  82.154(m),  EPA  has  included 
it  here  in  order  to  enhance  the  utility  of 
the  regulations  and  make  them  easier  to 
use  by  the  regulated  community.  This 
amendment  only  references  currently 
existing  regulatory  language,  and  does 
not  alter  in  any  way  the  rights  or 
obligations  of  any  regulated  party; 
therefore,  it  constitutes  a  minor 
technical  change. 

E.  Motor  Vehicle  Air  Conditioner 
(MVAC)-Like  Appliances 

MVAC-like  appliances  are  essentially 
identical  to  motor  vehicle  air 
conditioners  (MVACs),  which  are 
subject  to  regulations  promulgated 
under  section  609  of  the  Act.  However, 
because  MVAC-like  appliances  are 
contained  in  off-road  vehicles,  they  are 
not  regulated  luider  section  609.  Rather, 
they  are  subject  to  regulations 
promulgated  under  section  608  of  the 
Act.  EPA  believes  that  if  the  appliance 
is  similar  to  an  MVAC  in  all  relevant 
respects,  it  should  be  treated  similarly 
to  an  MVAC.  Hence,  EPA  proposed  to 
modify  the  definition  of  MVAC-like 
appliance.  Currently,  §82.152  states 
that,  MVAC-like  appliance  means 
mechanical  vapor  compression,  open- 
drive  compressor  appliances  used  to 
cool  the  driver's  or  passenger's 
compartment  of  an  off-road  motor 
vehicle.  This  includes  the  afr- 
conditioning  equipment  found  on 
agricultural  or  construction  vehicles. 
This  definition  is  not  intended  to  cover 
appliances  using  R-22  refrigerant.  (58 
FR  28713). 

Commenters  sought  clarification  on 
what  types  of  appliances  the  Agency 
considers  as  "MVAC-like."  The  Agency 
received  comments  questioning  whether 
§  82.152  can  be  interpreted  to  include 
air-conditioners  on  mowing,  quarrying, 
and  heavy-duty  off-road  vehicles; 


planes;  boats;  and  trolleys.  Currently  the 
definition  of  "MVAC-like  appliance" 
specifically  includes  agricultural  or 
construction  equipment  that  does  not 
use  HCFC-22  refrigerant.  EPA  believes 
that  mowing  and  quarrying  appliances, 
planes,  boats,  and  trolleys,  that  operate 
with  open-drive  compressors  that  are 
used  to  cool  the  driver's  or  passenger's 
compartments,  and  do  not  use  HCFC-22 
refrigerant,  are  similar  to  MVACs  in  all 
relevant  respects  and  should  be  treated, 
similarly  to  an  MVAC  appliance. 

EPA  believes,  however,  that  the 
definition  of  MVAC-like  should  include 
an  upper  limit  on  the  amount  of 
refrigerant  contained  in  the  appliance. 
Without  an  upper  limit,  the  definition 
could  be  construed  to  include 
appliances  that  are  not  similar  to  an 
MVAC  in  all  relevant  respects.  For 
example,  a  chiller  located  on  a  marine 
vessel  could  be  mistakenly  considered 
MVAC-like.  EPA.believes  that  an  upper 
limit  would  prevent  any  possible 
confusion.  To  ensure  consistency 
between  what  is  an  "MVAC"  and  what 
is  "MVAC-like,"  the  refrigerant  limit  for 
MVAC-like  appliances  must  be 
consistent  with  the  largest  amount  of 
refrigerant  contained  in  most  MVACs. 
EPA  discussed  in  the  NPRM  that  EPA 
believes  that  all  MVACs  contain  less 
than  20  pounds  of  refrigerant.  Therefore, 
the  adoption  of  a  20-pound  limit  for 
MVAC-like  appliances  should  not 
exclude  any  appliance  that  reasonably 
should  be  considered  MVAC-like.  EPA 
further  stated  that  placing  a  charge  limit 
into  the  definition  would  provide  clarity 
to  those  who  are  unsure  about  whether 
a  particular  appliance  qualifies  as 
MVAC-like,  specifically  where  the 
charge  is  larger  than  that  of  the  average 
automobile  air  conditioner,  yet  smaller 
than  that  of  the  average  bus  air 
conditioner.  Therefore,  EPA  proposed  to 
add  a  20-pound  ceiling  to  the  definition 
of  MVAC-like  appliance. 

EPA  requested  comment  on  amending 
the  definition  of  MVAC-like  appliances 
and  whether  a  ceiling  of  20  pounds 
represents  an  appropriate  cutoff.  EPA 
did  not  receive  any  comments  or 
concerns  indicating  that  the  20-pound 
limit  was  inappropriate  based  on  the 
existence  of  appliances  that  should  meet 
this  definition  and  contain  a  larger 
refrigerant  charge.  Therefore,  through 
this  action,  EPA  is  adding  a  20-pound 
limit  to  the  definition  of  MVAC-like 
app  fiances. 

F.  Changes  to  the  ARI  Standard  740  Test 
Procedure  for  Refrigerant  Recycling  and 
Recovery  Equipment 

As  proposed,  EPA  is  adopting  several 
changes  to  the  current  test  procedure  for 
refrigerant  recycling  equipment  found 
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1 .  Measuremf  nt  of  Vapor  Recovery 
Rates 

As  propose  1,  EPA  is  requiring  a  more 
representative  measurement  of  recoverv 
equipment's  \  apor  recovery  rate.  As 
discussed  in  tie  proposal,  the  ARI 
Standard  740  -1993  was  adopted  by  EPA 
in  the  May  14,  1993  final  rulemaking  as 
appendix  A.  nppendix  A  required 
measurement  of  the  maximum  vapor 
recovery  rate,  but  two  pieces  of 
equipment  wi  ih  identical  maximum 
recovery  rates  can  have  very  different 
average  recov  »ry  rates.  This  is  because 
equipment  ch  aracteristics  that  are  not 
important  to  vapor  recovery  rates  at  the 
beginning  of  i  ecovery,  such  as 
compressor  c  earance,  become 
increasingly  i  nportant  as  recovery 


progresses.  Although  EPA  has  not 
established  minimum  vapor  or  liquid 
recovery  rates,  the  Agency  believes  that 
the  best  possible  information  on  these 
rates  should  be  available  to  technicians 
to  ensure  that  they  purchase  recycling 
and  recovery  equipment  that  best  suits 
their  needs.  EPA  also  believes  that 
technicians  with  adequate  recovery 
equipment  are  less  likely  than 
technicians  with  slow  equipment  to 
interrupt  the  recovery  procedure  before 
it  is  complete.  Thus.  EPA  is  adopting 
the  more  recent  version  of  the  ARI 
Standard  740  (y.e.,  ARI  Standard  740- 
1995),  which  includes  a  measure  of  the 
average  recovery  rate. 

The  new  test  measures  the  change  in 
mass  and  time  elapsed  as  the  pressure 
of  the  test  chamber  is  lowered  from  the 
saturation  pres:;ure  of  the  refrigerant  at 
24"C  (75°F)  (or  from  atmospheric 
pressure,  if  the  refrigerant  boils  at  a 
temperature  above  75°F)  to  the  lower  of 
atmospheric  pressure  or  10%  of  the 
initial  pressure.  EPA  specifically 
requested  comment  on  adopting  ARI 
Standard  740-1995  as  the  method  of 
measuring  the  average  recovery  rate  of 
recycling  and  recover}'  appliances,  and 
on  whether  there  was  any  reason  to 
retain  ARI  Standard  740-1993  as  the 
basis  for  appendix  B  of  40  CFR  part  82, 
subpart  F.  EPA  received  no  comments 
opposing  or  recommending  changes  to 
the  more  representative  method  of 
measuring  the  vapor  recovery  rate  of 
equipment. 

2.  High-Temperature  Testing 

EPA  is  adopting  the  proposed 
requirement  that  the  vapor  recovery  rate 
and  final  recover^'  vacuum  of  recovery 
and  recycling  equipment  be  measured  at 
40"C  (104-F).  in  addition  to  24''C  (75°F), 
for  recovery  and  recycling  equipment 
intended  for  use  with  high-pressure 
refrigerants.  As  discussed  in  the  NPRM, 
recovery  and  recycling  equipment  used 
in  the  field  are  likely  to  have  to  function 
at  temperatures  considerably  higher 
than  75°F  (61  FR  7866).  The 
performance  of  recovery  and  recycling 
equipment  is  likely  to  be  affected  by 
such  high  temperatures.  High 
temperatures  raise  the  saturation 
pressure  of  the  refrigerant  in  the 
recovery  tank,  thus  raising  the 
compression  ratio  against  which  the 
compressor  in  the  recovery'  device  must 
work  to  evacuate  the  refrigerant  from  an 
appliance.  This  can  both  slow  recovery 
and  prevent  the  equipment  from 
achieving  vacuums  that  it  can  achieve  at 
75°F.  In  some  cases,  equipment  can 
actually  stop  running  at  high 
temperatures,  because  pressures  rise  too 
high  or  because  the  motor  overheats  or 
draws  too  much  ciurent  in  its  attempt 


to  recover  the  refrigerant,  tripping  safety 
switches.  Underwriters  Laboratories 
(UL)  reported  that  more  than  50  percent 
of  refrigerant  recovery  and  recycling 
units  initially  failed  to  operate 
continuously  during  high  temperature 
testing  that  is  required  as  part  of  UL's 
safety  testing  (Air  Docket  A-92-01, 
Category:  VI-B7-14;  2/22/96  letter  to 
Deborah  Ottinger/USEPA,  from  Glenn 
Woo  and  Steve  Leva/UL  regarding 
Equipment  Construction  features 
affecting  certification  testing).'' 

EPA  believes  that  the  high- 
temperature  tests  included  in  the 
revised  ARI  Standard  740  provide 
useful  information  on  equipment's 
ability  and  quickness  to  draw  vacuums 
at  high  temperatures.  At  the  same  time, 
these  tests  are  likely  to  reveal  many  of 
the  problems  that  might  occur  in 
equipment  operated  at  high 
temperatures  in  the  field  (as  has  UL's 
safety  test  at  104''F),  such  as  thermal  or 
electrical  overloading  of  motors.  The 
test  requires  that  the  mixing  chamber,  a 
container  with  a  minimum  volume  of 
three  cubic  feet,  be  filled  with 
refrigerant  vapor  (but  no  liquid)  at  the 
refrigerant's  saturation  pressure  at 
104°F.  As  in  the  75°F  test,  this  vapor  is 
then  recovered  until  the  final  recovery 
vacuum  is  reached.  Also  as  in  the  75°F 
test,  the  vapor  recovery  rate  is  measured 
while  the  pressure  in  the  mixing 
chamber  is  reduced  to  10%  of  the  initial 
pressure.  Because  repeating  the  test 
with  all  of  the  refrigerants  for  which  the 
equipment  is  rated  would  considerably 
raise  the  costs  of  certification,  the  high- 
temperature  test  is  performed  with  one 
refrigerant.  R-22.  If  the  recycling  or 
recovery  equipment  is  not  rated  for  R- 
22,  then  equipment  is  tested  with  the 
refrigerant  with  the  lowest  boiling  point, 
and  therefore  the  highest  saturation 
pressure  for  which  it  is  rated.  If  the 
equipment  is  not  rated  for  refrigerants 
with  boiling  points  in  the  range  of  -  50° 
to  10°C,  the  high-temperature  test  is  not 
performed. 

EPA  received  two  comments 
concerning  the  proposed  adoption  of  the 
high-temperature  testing  requirement 
(as  part  of  ARI  Standard  740-1995).  one 
in  opposition  and  the  other  expressing 
concern  that  it  would  be  the  first  of 
many  requirements  to  test  equipment  at 
a  variety  of  temperatures.  The 
commenter,  while  stating  that  EPA  had 
set  forth  a  "convincing  explanation  why 
additional  testing  [at  higher 
temperatures]  was  necessary," 
expressed  concern  that  EPA  "will  have 
to  issue  more,  and  more,  and  more 
specifications  [regarding  testing  at 


■'  The  equipment  was  redesigned  to  operate  at 
elevated  temperatures  before  it  was  UL  listed. 
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different  temperatures]  as  time  passes." 
This  commenter  stated  that  EPA  might 
now  attempt  to  issue  requirements  for 
testing  at  colder  temperatures  and  could 
ultimately  require  testing  at  "two-degree 
increments  over  a  range  of  200  degrees." 
The  commenter  further  stated  that 
before  the  regulations  ever  required 
certification,  that  the  commenter  was 
capable  of  successfully  manufacturing 
its  own  recycling/recovery  equipment. 
Finally,  the  commenter  concluded  that 
"EPA  is  being  trapped  into  specifying 
ever-greater  detail,  where  no  detail  is 
really  needed." 

EPA  disagrees  with  this  conclusion. 
First,  both  the  physics  of  refrigerant 
recovery  and  the  results  of  UL's  testing 
show  that  useful  new  information  about 
equipment  performance  is  gained 
through  high-temperature  testing.  While 
some  manufacturers  may  have  caught 
and  corrected  performance  problems  at 
high  temperatures  without  testing  by 
third  parties,  others  clearly  have  not. 
Thus,  this  "detail"  is  indeed  "needed." 
Second,  EPA  does  not  believe  that  it  has 
been  "trapped  into  specifying  ever- 
greater  detail"  in  its  equipment 
certification  program.  In  general,  EPA 
considers  both  the  costs  and  the  benefits 
of  potential  changes  to  its  equipment 
certification  standards.  In  some  cases, 
the  additional  information  that  could  be 
gained  justifies  the  cost  of  additional 
testing;  in  others,  it  does  not.  For 
instance,  the  Agency  believes  that  the 
additional  information  that  could  be 
gained  through  requiring  a  more 
representative  measure  of  the  vapor 
recovery  rate  justifies  its  cost;  however, 
as  discussed  below,  EPA  has  concluded 
that  the  additional  information  that 
could  be  gained  through  durability 
testing  does  not  justify  the  additional 
cost.  Thus,  while  certification 
requirements  will  clearly  need  to  be 
amended  as  the  industry  changes  and 
acquires  more  experience  with  recovery 
technologies,  EPA  does  not  anticipate 
that  these  amendments  will  be  overly 
burdensome  or  unwieldy. 

In  this  case,  the  high-temperature 
testing  requirement  is  part  of  the  only 
set  of  amendments  to  the  test  procedure 
for  recycling  and  recovery  equipment 
made  so  far,  and  reflects  a  change  to  this 
procedure  that  has  already  been  made 
by  industry.  At  one  time,  EPA  had 
contemplated  a  requirement  for  low- 
temperature  testing,  but  the  Agency 
decided  not  to  propose  this  because  (1) 
performance  problems  at  low 
temperatures  were  not  as  serious  as 
those  at  high  temperatures,  and  (2) 
recovery  at  low  temperatiues  takes  place 
less  frequently  than  recovery  at  high 
temperatures,  and  hence  venting  of 
refrigerants  is  more  likely  to  occur  at 


higher  temperatures.  Of  course,  if  new 
information  arose  indicating  widespread 
equipment  failure  at  low  temperatures 
and  subsequent  venting  of  refrigerants, 
EPA  might  reconsider  imposing  a 
requirement  for  low-temperature  testing. 
However,  since  equipment  performance 
can  be  interpolated  reasonably  well 
between  measurements  at  temperature 
means  and  extremes,  it  is  very  unlikely 
that  EPA  would  require  measurements 
of  equipment  performance  at  two-degree 
intervals. 

3.  Use  of  Representative  Recovery 
Cylinders 

As  proposed,  EPA  is  adopting  the  ARI 
Standard  740-1995  into  appendix  B2. 
To  further  ensure  that  equipment  testing 
is  representative  of  likely  performance 
in  the  field,  appendix  B2  specifies  that 
recovery  cylinders  used  in  testing  (1)  be 
the  same  size  as  those  sold  with  the 
equipment  and  (2)  be  held  at  the 
saturation  pressure  of  the  refrigerant 
when  testing  begins.  Use  of  oversize  or 
evacuated  cylinders  can  yield 
artificially  high  recovery  rates  and 
artificially  deep  recovery  vacuums, 
because  the  recovery  compressor  does 
not  have  to  work  as  hard  to  move 
refrigerant  into  oversize  or  evacuated 
cylinders  as  it  does  to  move  refrigerant 
into  normal  size  cylinders  at  the 
saturation  pressure  of  the  refrigerant. 
Both  of  these  requirements  codify 
procedures  that  are  being  followed 
voluntarily  by  both  of  the  EPA-approved 
equipment  testing  organizations. 

One  commenter  expressed  concern 
that  this  requirement  would  be 
inappropriately  applied  to  equipment 
that  is  not  sold  with  recovery  cylinders, 
such  as  equipment  that  is  designed  to 
recover  large  charges  into  rail  cars  or 
tank  trucks.  According  to  ARI  and  UL, 
the  two  approved  equipment  testing 
organizations,  most  manufacturers 
whose  equipment  they  have  certified 
offer  recovery  cylinders  with  their 
equipment.  UL  actually  requires 
manufacturers  to  provide  recovery 
cylinders  with  the  equipment.  When 
equipment  is  not  offered  with  recovery 
cylinders,  ARI  tests  the  equipment  with 
the  size  cylinder  specified  in  the 
manufacturer's  instructions.  EPA 
considers  the  latter  approach  as 
reasonable  and  is  modifying  appendix 
B2  (based  on  ARI  Standard  740-1995)  to 
add  the  phrase  "or  specified  in  the 
instructions"  to  the  relevant 
requirement  in  section  7.4.1  to  clarify 
that  it  is  permissible.  The  modified 
requirement  reads,  "Recovery  cylinder 
shall  be  the  same  size  as  normally 
furnished  or  specified  in  the 
instructions  by  the  equipment 
manufacturer." 


The  same  commenter  argued  that  EPA 
should  not  object  to  the  use  of  oversize 
recovery  cylinders  in  testing,  but  only  to 
the  use  of  undersize  cylinders,  because 
oversized  cylinders  do  not  affect  the 
results  of  certification  testing.  As 
described  both  in  the  proposal  and 
above,  oversize  recovery  cylinders  can 
distort  the  results  of  certification  testing. 
Therefore,  EPA  is  promulgating  the 
requirement  that  cylinders  used  in 
testing  be  the  same  size  as  those  sold  or 
specified  for  use  with  the  equipment. 

4.  Limiting  Emissions  from  Condenser 
Clearing,  Oil  Draining,  Purging,  and 
External  Hoses 

ARI  Standard  740-1995  addresses 
three  potential  soiu-ces  of  refrigerant 
emissions  that  ARI  740-1993  did  not 
address:  condenser  clearing,  oil 
draining,  and  emissions  from  external 
hoses.  As  discussed  in  the  NPRM 
substantial  quantities  of  refrigerant  may 
remain  in  the  condensers  of  recycling 
and  recovery  equipment  after  refrigerant 
has  been  transferred  to  a  recovery  tank 
or  back  into  an  appliance.  Unless  this 
refrigerant  is  properly  removed,  it  will 
either  contaminate  subsequent  batches 
of  refrigerant,  a  serious  concern  when 
switching  refrigerants  (e.g.,  from  R-12  to 
R-22),  or  be  released  to  the  atmosphere. 
There  are  a  number  of  methods  to 
remove  this  refrigerant  properly; 
however,  some  of  these  methods  are 
more  compUcated  and  time-consuming 
than  others.  One  of  the  most  important 
factors  in  the  speed  and  effectiveness  of 
the  refrigerant  clearing  process  is  the 
design  of  the  recovery  or  recycling 
equipment  itself. 

To  help  ensure  that  the  design  of 
recovery  equipment  minimizes  the 
amount  of  residual  refrigerant  that 
either  escapes  to  the  atmosphere  or 
contaminates  subsequent  batches,  ARI 
Standard  740-1995  includes 
measurements  both  of  the  mass  of 
refrigerant  that  is  released  during 
clearing  and  of  the  mass  of  refrigerant 
that  remains  in  the  equipment  after 
clearing  is  complete.  The  mass  of 
refrigerant  released  during  clearing  is 
added  to  the  masses  released  during  the 
purging  of  noncondensables  and  oil 
draining  (see  below);  this  total  cannot 
exceed  3%  of  the  total  mass  of 
refrigerant  processed  through  the 
equipment.  The  mass  of  refrigerant  that 
remains  in  the  equipment  is  not  limited, 
but  is  reported  in  the  equipment  ratings 
so  that  prospective  buyers  can  use  the 
information  in  then  purchasing 
decisions. 

To  help  ensiu-e  that  the  clearing 
procedure  is  not  excessively 
complicated  or  time-consiuning,  the  ARI 
Standard  740-1995  also  requires  that 
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the  manufaci  urer  provide  methods  and 
instructions '  hat  accompHsh 
connections  md  clearing  within  15 
minutes.  Anj  special  equipment 
required  for  Clearing,  other  than  a 
vacuum  pump  or  manifold  gauge,  must 
be  provided  by  the  manufacturer  along 
with  the  recc  very  or  recycling 
equipment,  and  the  clearing  procedure 
cannot  rely  upon  a  storage  cylinder 
below  the  saturated  pressure  of  the 
refrigerant.  Iq  setting  up  these 
constraints,  ARl  recognized  that 
procedures  n  squiring  exotic  equipment 
or  excessive  i  ime  are  less  likely  to  be 
followed  thai  i  procedures  that  are 
simple  and  f.st. 

Another  source  of  potential  emissions 
is  oil  drainin,  >.  Refrigerant  oils  are 
designed  to  r  lix  well  with  refrigerants 
so  that  they  f  ow  easily  within  the 
refrigeration  ;ystem.  A  drawback  to  this 
characteristic  is  that  significant 
quantities  of  i^frigerant  can  remain 
entrained  in  oil  that  is  withdrawn  from 
appliances.  Because  several  system 
contaminant!  tend  to  concentrate  in  the 
oil,  many  rec  .fcling  and  recovery 
machines  inc  lude  an  oil  separator  that 
must  be  peric  dically  emptied.  To  ensure 
that  oil  drain  ng  does  not  result  in 
excessive  refiigerant  emissions,  the  ARI 
Standard  740-1995  procedure  measures 
the  mass  of  n  frigerant  that  is  released 
from  oil  after  its  removal  from  the 
recovery  or  n  cycling  equipment.  As 
noted  above,  the  sum  of  the  masses  of 
this  refrigerajit,  the  refrigerant  emitted 
during  conde  aser  clearing,  and  the 
refrigerant  enitted  during 
noncondensables  purging  cannot  exceed 
3%  of  the  mass  of  refrigerant  processed 
by  the  equiptient. 

One  commi  mter  stated  that  while  the 
3%  limit  was  appropriate  for  recycling 
equipment,  it  was  too  loose  a  standard 
for  recovery  c  nly  equipment,  which 
does  not  purj  e  noncondensables  and 
therefore  doe  ;  not  lose  any  refrigerant 
during  this  pi  ocess.  The  commenter 
requested  a  1  K)  limit  instead  of  3%. 
EPA  does  not  conclude  that 
establishmen  of  a  1%  limit  is  warranted 
at  this  time;  t  lerefore,  EPA  is  today 
establishing  i  i  appendix  B2  a  3%  limit 
for  both  recov  ery  equipment  and 
recycling  equ  pment.  In  the  future, 
however,  EPj'  .  may  consider  lowering 
this  limit  for  lecovery  equipment. 

The  third  source  of  emissions 
addressed  by  ARl  Standard  740-1995  is 
external  hose  assemblies.  Although  ARI 
740-1993  includes  a  permeability  limit 
for  internal  h6ses  of  5.8  g/cm-/yr,  it 
does  not  inch  ide  such  a  limit  for 
external  hose !.  ARI  Standard  740-1995 
establishes  a  imit  of  3.9  g/cm-/yr  at 
48.8°C  {120°f )  for  all  hose  assemblies,  to 
be  tested  und  jr  the  conditions  of  UL 


1963.  EPA  received  no  comments 
opposing  this  limit  and  is  therefore 
incorporating  it  into  appendix  B2. 

5.  Diuability  Testing 

As  discussed  in  the  NPRM,  EPA  does 
not  believe  that  it  would  be  useful  to 
require  long-term  durability  testing  of 
recovery  and  recycling  equipment. 
Factors  militating  against  such  a 
requirement  include:  (1)  EPA  does  not 
believe  that  equipment  durability  has 
any  effect  on  refrigerant  emissions;  (2) 
durability  issues  likely  will  be 
adequately  addressed  by  free  market 
forces;  (3)  equipment  durability  is  not 
likely  to  be  a  concern  due  to 
technological  advances  in  recovery 
technology;  (4)  notwithstanding  factor 
(3),  recovery  equipment  that  is  likely  to 
experience  durability  problems  is  likely 
to  be  identified  by  ARI  740-1995;  and 
(5)  requiring  disability  testing  would 
not  be  cost-effective,  when  compared  to 
the  relative  benefits  versus  the 
substantial  increased  testing  costs  that 
would  result.  EPA  received  two 
comments  opposing  durability  testing 
(61  FR  7869).  One  commenter 
"vigorously  oppose[d]"  durability 
testing.  No  commenters  supported  it. 
For  the  reasons  discussed  in  the 
proposal,  EPA  is  not  requiring 
durability  testing  of  recovery  and 
recycling  equipment. 

6.  Clarification  of  Labeling 
Requirements  for  Recovery/Recycling 
Equipment 

EPA  is  clarifying  that  manufacturers 
of  refrigerant  recovery  and  recycling 
equipment  must  label  their  equipment 
in  accordance  with  §  82.158(h)  in 
addition  to  the  labeling  requirements 
established  under  section  11  of  both 
Appendices  Bl  and  B2  (based  upon 
section  11  of  the  ARl  Standard  740- 
1993  and  1995,  respectively). 

The  EPA  labeling  requirement  was 
promulgated  as  a  part  of  the  May  14, 
1993,  final  rule,  (58  FR  28682).  the 
labeling  requirement  states  that 
manufacturers  and  importers  of 
recovery  and  recycling  equipmt^nt 
certified  under  40  CFR  82.158(1,)  and  (d) 
must  place  a  label  on  each  piecu  of 
equipment  stating  the  following:  This 
Equipment  Has  Been  Certified  by 
[Approved  Equipment  Testing 
Organization]  to  Meet  EPA's  Minimum 
Requirements  For  Recycling  or  Recovery 
Equipment  Intended  For  Use  With 
[Appropriate  Category  of  Appliance].^ 
The  label  shall  also  show  the  date  of 
manufacture  and  the  serial  number  (if 


^  Appropriate  category  of  appliance  is  considered 
as  low-,  high-,  and/or  very  high-pressure  appliances 
as  defined  at  §82.152. 


applicable)  of  the  equipment.  The  label 
shall  be  affixed  in  a  readily  visible  or 
accessible  location,  be  made  of  a 
material  expected  to  last  the  lifetime  of 
the  equipment,  present  required 
information  in  a  manner  so  that  it  is 
likely  to  remain  legible  for  the  lifetime 
of  the  equipment,  and  be  affixed  in  such 
a  manner  that  it  caimot  be  removed 
from  the  equipment  without  damage  to 
the  label. 

Since  1993,  EPA  has  adopted  into 
appendix  B,  and  now  Appendices  Bl 
and  B2,  the  requirements  of  ARI 
Standard  740  (58  FR  28686).  Section  11 
of  the  standard,  "Marking  and 
Nameplate  Data,"  specifies  that  the 
nameplate  shall  display  the 
manufacturer's  name,  model 
designation,  type  of  equipment, 
designated  refrigerants,  capacities  and 
electrical  characteristics  where 
applicable.  Section  11.2 -Data  for 
Designated  Refrigerants,  states  that  for 
each  refrigerant  designated,  the 
manufacturer  shall  include  liquid 
recovery  rate,  vapor  recovery  rate,  high 
temperature  vapor  recovery  rate,  final 
recovery  vacuum,  recycle  flow  rate, 
residual  trapped  refrigerant,  and  the 
quantity  of  refrigerant  recycled  as 
applicable. 

EPA  is  clarifying  that  since  the 
Agency  has  adopted  the  ARI  Standard 
740-1995  into  appendix  B2  and  the  ARI 
Standard  740-1993  into  appendix  Bl, 
that  the  nameplate  data  of  section  11  of 
Appendices  Bl  and  B2  are  also 
required.  EPA  reiterates  that  this  is  not 
a  new  requirement,  and  places  emphasis 
on  the  labeling  requirement  by  editing 
section  11  of  both  Appendices  Bl  and 
B2  to  reference  the  labeling  requirement 
at  §  82.158(h).  Adherence  to  only  the 
nameplate  data  requirements  of  the  ARI 
Standard  740  does  not  satisfy  the 
labeling  requirement  of  §  82.158(h)  or 
section  11  of  Appendices  Bl  and  B2. 
Furthermore,  the  Agency  is  clarifying 
that  the  nameplate  data  and  the  labeling 
requirements  established  at  §  82.158(h) 
are  both  the  responsibilities  of  the 
importer  or  manufacturer  of  the 
equipment  and  not  that  of  the 
equipment  testing  organization.  Failure 
of  the  manufacturer  to  abide  by  these 
requirements  is  considered  a  violation 
of  the  prohibitions  established  at  40 
CFR  82.154(c). 

7.  Effective  Date  of  New  Standards  and 
Grandfathering  of  Equipment 

EPA  did  not  propose  an  effective  date 
for  the  new  equipment  certification 
standard.  However,  several  commenters 
pointed  out  that  equipment  testing 
organizations  will  require  a  significant 
amount  of  time  to  finish  testing 
equipment  to  the  new  standard. 
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Commenters  requested  that  EPA  clarify 
whether  equipment  manufactured  and 
certified  under  the  old  standards  before 
the  effective  date  of  the  new  standard 
will  be  grandfathered. 

ARI  and  UL  indicated  in  their 
comments  that  it  will  take 
approximately  one  year  for  the 
equipment  certification  organizations  to 
complete  the  recertification  process. 
However,  those  comments  were  written 
and  received  in  1996.  Since  that  time, 
the  two  equipment  testing  organizations 
(i.e.,  UL  and  ARI)  have  independently 
begun  to  test  to  the  ARI  Standard  740- 
1995,  while  continuing  to  test  to  the 
1993  version  of  the  standard  in  order  to 
satisfy  the  certification  requirement  of 
§  82.158.  Therefore,  EPA  will  not 
provide  a  one  year  period  for  the 
transition  as  proposed,  but  will  ease  the 
financial  burden  on  equipment 
manufacturers  by  making  the 
requirement  to  certify  to  the  1995 
version  of  the  standard  effective  60  days 
after  this  final  rule  is  published  in  the 
Federal  Register. 

However,  EPA  is  "grandfathering" 
existing  equipment  by  maintaining  the 
reference  to  the  1993  version  of  the 
standard  as  it  applies  to  equipment 
previously  certified  to  the  ARI  Standard 
740-1993.  This  is  being  accomplished 
by  amending  §  82.158(b)(1)  to  reference 
new  appendix  Bl  (based  on  ARI 
Standard  740-1993),  such  that 
equipment  manufactured  on  or  after 
November  15,  1993  and  before 
September  22,  2003,  must  be  certified  to 
appendix  Bl  based  on  the  1993  edition 
of  the  standard.  In  addition,  EPA  is 
maintaining  the  certification  of 
equipment  manufactiired  before 
November  15,  1993,  that  meets  the 
applicable  performance  standards  as  set 
forth  at  §  82.158(c).  Therefore, 
"grandfathered  equipment"  will  include 
both  (1)  equipment  manufactured  on  or 
after  November  15,  1993  but  before 
September  22,  2003,  that  was  certified 
to  ARI  Standard  740-1993  by  an  EPA- 
approved  equipment  testing 
organization  and  (2)  equipment 
manufactiued  before  November  15,  1993 
that  meets  the  applicable  performance 
standards  as  set  forth  at  §  82.158(c). 
Equipment  manufactiued  on  or  after 
September  22,  2003,  must  be  certified  to 
the  new  standard  set  forth  at 
§  82.158(b)(2)  and  appendix  B2  (based 
upon  ARI  Standard  740-1995). 

While  EPA  is  not  requiring 
recertification  of  equipment  previously 
certified  xmder  the  conditions  of  the  ARI 
Standard  740-1993,  EPA  is  requiring 
that  the  three-year  retest  of  certified 
equipment  and  inspections  of 


equipment  at  manufacturing  facilities 
conducted  in  accordamce  with 
§  82.158(j)  subparagraphs  (1)  and  (2)  be 
done  to  the  standard  by  which  the 
equipment  was  originally  certified  in 
accordance  with  §  82.158(a). 

8.  Requirements  for  Equipment 
Advertised  as  "Recycling  Equipment" 

As  proposed,  EPA  is  requiring  that 
equipment  that  is  marketed  as 
"recycling"  equipment  be  able  to 
recycle  the  sample  of  dirty  refrigerant  to 
the  maximum  contaminant  levels 
(except  for  "Other  Refrigerants")  listed 
in  the  table  in  IRG-2  when  tested  luider 
the  conditions  of  ARI  740.  As  noted  in 
the  proposal,  EPA  believes  that 
technicians  and  contractors  should  have 
some  assurance  that  equipment  that  is 
marketed  as  "recycling  equipment"  is 
capable  of  recycling  used  refrigerant  to 
some  minimum  level.  This  assiuance 
would  be  especially  useful  to 
contractors  who  recycle  refrigerant  for 
reuse  into  their  customers'  equipment. 
IRG-2  states  that  recycling  equipment 
that  is  certified  to  ARI  Standard  740  and 
capable  of  consistently  recycling 
refrigerant  to  the  contaminant  levels  (as 
detailed  in  the  maximum  contaminant 
level  table)  should  be  used.  The 
refrigerant  sample  used  in  ARI  Standard 
740  is  representative  of  a  contaminated 
system,  so  equipment  that  can  recycle 
the  refrigerant  in  this  test  to  the 
contaminant  levels  of  IRG-2  is 
considered  to  have  acceptable  recycling 
capabilities. 

In  the  proposal,  EPA  reprinted  the 
IRG-2  table  entitled  "Maximum 
Contaminant  Levels  of  Recycled 
Refrigerants  in  Same  Owner's 
Equipment."  EPA  received  two 
comments-  on  this  table  and  its  use  as  a 
standard  for  equipment  advertised  as 
"recycling"  equipment.  One  of  the 
comments  noted  that  it  was  not 
appropriate  to  list  maximiun 
contamination  by  other  refrigerants  in  a 
standard  for  recycling  equipment, 
because  recycling  equipment  is  not 
capable  of  removing  contamination  by 
other  refrigerants. 

EPA  agrees  and  has  edited  the  table 
accordingly  by  removing  the  last  row 
from  the  chart.  The  chart  ih  IRG-2 
included  maximum  levels  for  other 
refiigerants  because  its  original  purpose 
was  to  establish  a  general  standard  for 
the  level  of  impurities,  including  other 
refrigerants,  for  refrigerant  that  is 
intended  to  be  reused  in  the  same 
owner's  equipment.  Thus,  it  included 
maximum  levels  for  all  the  common 
contaminants  of  refrigerant,  including 
other  refrigerants.  EPA  has  also  edited 


the  coliunn  labeled  Low-pressure 
systems  to  reference  the  refrigerants 
used  by  low-pressure  appliances  for 
which  the  recycling  equipment  is 
intended. 

One  commenter  asked  why  the  limit 
for  moisture  in  Table  1  was  set  at  20 
ppm,  while  the  limit  for  moisture  in  the 
ARI  700  standard  is  set  at  10  ppm.  The 
ARI  700  standard  establishes  a  moisture 
limit  of  10  ppm  for  high-pressiue 
refrigerants  and  a  limit  of  20  ppm  for 
low-pressure  refrigerants.  Table  1  sets  a 
moistiue  limit  of  10  ppm  for  R-12,  and 
a  limit  of  20  ppm  for  other  refrigerants. 

The  moistiu-e  limits  are  set  in 
consideration  of  both  the  technical 
limits  of  recycling  equipment  and  the 
tolerance  of  different  types  of 
refrigerants  for  moisture.  The  moisture 
limits  in  the  IRG-2  standard  (from 
which  Table  1  is  drawn)  for  most  high- 
pressure  refrigerants  are  slightly  higher 
than  those  in  the  ARI  Standard  700  in 
recognition  of  the  fact  that  even  high- 
quality  recycling  equipment  may  not  be 
able  to  lower  moisttue  levels  to  those  in 
the  Standard.  A  lower  limit  was 
established  for  R-12  in  the  IRG-2 
Standard  from  which  Table  1  is  drawn 
because  water  is  significantly  less 
soluble  in  R-12  at  its  typical  operating 
temperatures  than  in  other  refrigerants 
at  their  typical  operating  temperatures. 
For  instance,  at  20  degrees  F  (well 
within  the  range  of  typical  evaporator 
temperatures  for  both  R-1 2  and  R-22 
systems),  the  solubility  of  water  in  R-12 
is  just  16.6  ppm,  while  the  solubility  of 
water  in  R-22  is  472  ppm.  This  means 
that  ft«e  (undissolved)  water  forms  at 
much  lower  moisture  levels  in  systems 
using  R-12  than  in  systems  using  other 
types  of  refrigerants,  and  free  water  can 
damage  or  interfere  with  the  functioning 
of  air-conditioning  and  refrigeration 
systems  by  corroding  system 
components  or  by  restricting  or  even 
stopping  the  flow  of  refrigerant  through 
the  system.  Thus,  it  is  critical  to  keep 
moisture  levels  well  below  those  where 
fi^e  water  can  form. 

As  proposed,  EPA  is  making  this 
change  for  certification  of  recycling  only 
equipment  effective  90  days  after 
publication  of  this  final  rule,  in  order  to 
give  manufacturers  the  opportimify  to 
change  their  advertising  and  marketing 
materials.  Recycling  only  equipment 
that  is  manufactured  on  or  after  October 
22,  2003,  must  be  certified  to  appendix 
B2  (based  on  ARI  Standard  740-1995) 
and  must  be  able  to  recycle  the  dirty 
refrigerant  sample  under  the  conditions 
of  appendix  B2  to  the  levels  stated  in 
the  following  table. 
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Maximum  Levels  of  Contaminants  Permissible  in  Refrigerant  Processed  Through  Equipment  Advertised  as 

"Recycling"  Equipment 


Contaminants 


Acid  Content  (b^  wt.)  

Moisture  (by  wt )  

Noncondensablj  Gas  (by  vd.) 
Higti  Boiling  ReEidues  (by  vol.) 


Chlorides  by  Si 
Particulates 


I  ver  Nitrate  Test 


Low-pressure 

(R-11,  R-123.  R-113) 

systems 

1.0  PPM  

20  PPM  

N/A  

1.0% 

No  turbidity 

Visually  clean 


R-12  systems 


1.0  PPM  

10  PPM  

2.0% 

0.02% 

Nc  turbidity  ... 
Visually  clean 


All  ottier  systems 


1.0  PPM. 
20  PPM. 
2.0%. 
0.02%. 
No  turbidity. 
Visually  clean. 


9.  Procedure  I  or  Updating  Approval  of 
Gertification  ( )rganizations 

EPA  will  cc  ntinue  to  recognize  the 
approval  of  the  two  existing  testing 
organizations  (i.e.,  UL  and  ARI)  to 
certify  recove  y/recycling  equipment  to 
the  old  stand,  rds  at  §  82.158(b)(l}  and 
appendix  Bl  (based  on  ARI  Standard 
740-1993)  unil  September  22.  2003. 

The  two  equipment  testing 
organizations  that  have  been  approved 
by  EPA  to  cer  ify  equipment  under  the 
old  standard  i  t  §  82.158(b)(1)  are 
required  to  su  amit  their  intentions  to 
certify  equipn  lent  under  the  new 
standard  at  §  I  2. 158(b)(2)  in  writing  no 
later  than  60  c  ays  after  this  final  rule  is 
published  in  the  Federal  Register. 
However,  the;  e  organizations  need  not 
resubmit  the  i  [iformation  on  their  test 
facilities,  equi  pment  testing  expertise, 
long-term  perl  ormance  verification 
programs,  knowledge  of  the  standards, 
and  objecUvit  r  that  they  submitted  to 
become  appro  i^ed  to  certify  under 
§  82.158(b)(1),  histead,  they  only  need 
state  their  intention  to  test  equipment 
under  the  nev  conditions  of  §82.158 
and  submit  in  ormation  in  those  areas 
where  their  original  application  to 
certify  equipment  under  §  82.158(b)(1) 
and  appendix  Bl  (based  on  ARI 
Standard  740-1993)  differs  from  the 
requirements  it  §  82.158(b)(2)  and 
appendix  B2  ( jased  on  ARI  Standard 
740-1995). 

Upon  receif  t  of  the  written 
notification,  E  PA  will  continue  to 
recognize  the  approval  of  the  two 
existing  testin  5  organizations  to  certify 
to  the  new  staidard  at  §  82.158(b)(2) 
and  appendix  B2  (based  on  ARI 
Standard  740-1995)  without 
interruption. 

EPA  nas  alsj  amended  §82.160 
"Approved  equipment  testing 
organizations}'  by  deleting  the 
paragraph  that  essentially  grandfathered 
recovery/recyding  equipment  tested  by 
UL  and  ARI  piior  to  their  approval  as 
equipment  tes  ting  organizations.  The 
paragraph  has  become  obsolete  since  UL 
and  ARI  are  the  only  two  programs  that 
were  approve<  by  EPA  to  certify 


equipment  under  the  conditions  of 
§82.158. 

10.  Other  Issues  Raised  by  Commenters 

One  commenter  argued  that  EPA 
should  require  that  recovery  cylinders 
sold  with  recycling  equipment  be 
supplied  with  fill-limiting  devices  to 
prevent  overfilling  of  cylinders  and  the 
injury  that  can  result.  EPA  decided  not 
to  require  fill-limiting  devices  in  the 
final  rule  published  in  May  1993,  citing 
several  technical  problems  then 
involved  with  their  use.  However,  EPA 
recognizes  that  some  of  these  problems 
may  have  been  resolved;  therefore,  EPA 
may  consider  requesting  comment  on 
this  issue  in  a  future  notice. 

The  same  commenter  suggested  that 
the  rule  include  test  procedures  for 
evaluating  recovery  and  recycling 
equipment  for  use  with  the  new  blends 
entering  the  marketplace.  EPA  agrees 
that  this  is  an  important  consideration 
in  equipment  certification,  and  the 
Agency  therefore  plans  to  address  this 
issue  in  the  section  608  rulemaking 
covering  recycling  of  substitutes  for  CFG 
and  HCFCs. 

EPA  received  a  comment  stating  that 
paragraph  12  of  appendix  B 
inappropriately  indicates  that  the 
refrigerant  recovery/recycling 
equipment  standard  is  voluntary. 
Paragraph  12  inadvertently  includes  the 
paragraph  on  voluntary  conformance 
from  the  ARI  Standard  740;  therefore, 
EPA  has  deleted  this  paragraph  in 
Appendices  Bl  and  B2,  and  wishes  to 
clarify  that  the  ARI  standards  referenced 
in  40  GFR  part  82,  subpart  F  are 
included  into  regulation  by  their 
adoption  into  the  appendices  of  subpart 
F.  The  ARI  standards  are  not  Federal 
regulations,  but  the  Agency  has  used 
them  as  the  basis  for  Appendices  A,  Bl, 
and  B2.  Therefore,  the  regulated 
community  is  required  to  adhere  to  the 
regulations  contained  in  40  GFR  part  82, 
subpart  F  (including  all  applicable 
appendices),  not  the  ARI  standards 
themselves.  This  distinction  is 
extremely  pertinent  for  issues  such  as 
the  previously  discussed  labeling 


requirements  for  certified  recovery  and 
recycling  equipment,  where  voluntary 
coiiformance  to  the  marking  and 
nameplate  data  of  the  ARI  Standard 
740-1995  does  not  satisfy  the  required 
labeling  requirements  of  40  GFR 
82.158(h). 

G.  Major  and  Minor  Maintenance, 
Service,  or  Repair 

Effective  July  13,  1993,  technicians 
were  required  to  evacuate  air- 
conditioning  and  refrigeration 
equipment  to  established  vacuum  levels 
as  stated  in  Table  1  of  §  82.156.  EPA 
also  granted  an  exception  to  these 
evacuation  requirements  for  non-major 
maintenance,  service,  or  repair  that  did 
not  include  the  removal  of  any  major 
components  and  was  not  followed  by 
the  evacuation  of  the  appliance  to  the 
environment,  §82.156(a)(l)(i).  EPA 
believed  that  such  repairs  would  result 
in  very  little  release  of  refrigerant  to  the 
environment.  EPA  did  not  explicitly 
define  "non-major''  maintenance, 
service,  or  repair;  instead  EPA  defined 
"major"  maintenance,  service,  or  repair 
as  involving  removal  of  the  compressor, 
condenser,  evaporator,  or  auxiliary  heat 
exchanger  coil.  EPA  specified  removal 
of  major  equipment  components, 
because  at  that  time,  EPA  intended  non- 
major  maintenance,  service,  or  repairs  to 
include  procedures  that  involve 
uncovering  only  a  small  opening  in  the 
appliance  and  that  take  place  in  a  matter 
of  minutes.  After  promulgation  of  the 
final  rule,  EPA  received  several  requests 
for  the  Agency  to  expand  and  clarify  the 
definition  of  "major  maintenance, 
service,  or  repair"  and  explicitly  define 
"non-major  maintenance,  service,  or 
repair."  The  requesters  believed  that  the 
definition  of  major  maintenance, 
service,  or  repair  was  too  narrow, 
excluding  some  types  of  repairs  that 
result  in  considerable  refrigerant 
release. 

EPA  agreed  with  the  requesters  that 
major  maintenance,  service,  or  repair 
had  been  defined  too  narrowly; 
therefore,  EPA  proposed  in  the  NfPRM  to 
add  definitions  for  "major  repairs  of 
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low-pressure  chillers"  and  "non-major 
repair  of  low  pressure  chillers."  EPA 
requested  conunents  on  the  proposed 
definitions;  on  whether  the  definitions 
were  specific  enough;  whether  other 
types  of  repairs  should  be  considered; 
and  whether  the  definitions  were 
consistent  with  industry  practices  and/ 
or  terminology. 

EPA  received  comments  that 
questioned  whether  the  proposed 
definitions  of  "major  repairs  of  low- 
pressure  chillers"  and  "non-major 
repair  of  low  pressure  chillers"  were 
intended  to  apply  to  high-presstire  and 
very  high-pressure  appliances.  The 
commenters  stated  that  emphasis 
should  be  placed  on  opening  of  the 
appliance  during  maintenance,  service, 
or  repair  and  not  just  repair  of  chillers. 
EPA  also  received  several  comments 
stating  that,  as  proposed,  the  definitions 
would  only  affect  repairs  while  ignoring 
maintenance  and  service  of  appliances. 
The  commenters  noted  concern  over  the 
continued  use  of  the  word  "repair"  in 
the  NPRM  as  it  pertains  to  chillers 
instead  of  low-pressiue  appliances. 

In  the  May  14,  1993,  rulemaking,  EPA 
made  no  distinctions  between  low- 
pressiue,  high-pressure,  or  very  high- 
pressure  appliances  in  defining  major 
maintenance,  service,  or  repair.  The 
intent  of  the  proposed  definition  of 
"major"  and  "non-major  repairs  of  low- 
pressure  chillers"  was  to  provide  clarity 
to  the  definition  of  major  maintenance, 
service,  or  repair  (at  §  82.152)  as  it 
pertains  to  low-pressiue  chillers.  EPA 
believes  that  while  the  intent  of  the 
NPRM  was  met  by  proposing  two 
definitions,  that  this  approach  causes 
potential  confusion  by  defining  "major" 
and  "non-major  repairs  of  low-pressure 
chillers,"  while  only  referencing  major 
in  the  evacuation  exemption  of 
§  82.156(a)(l)(i);  therefore,  EPA  is 
revising  the  definition  of  major 
maintenance,  service,  and  repair 
without  adding  new  definitions  for  non- 
major  maintenance,  service,  and  repair 
of  different  appliance  pressure  groups 
nor  is  the  Agency  singling  out  low- 
presstue  chillers  in  defining  major 
maintenance,  service,  or  repair. 

While  EPA  proposed  changes  that 
specifically  addressed  low-pressure 
chillers,  the  Agency  received  several 
comments  requesting  clarification  of  the 
definition  of  major  and  non-major 
repairs  of  high-pressure  and  very  high- 
pressure  appliances  as  they  relate  to  the 
evacuation  exemption  as  described  in 
§  82.156(a)(1)  and  (a)(2).  Several 
commenters  noted  that  non-major 
maintenance,  service,  or  repair  of  high- 
pressure  and  very  high-pressiue 
appliances  cvurently  can  be  performed 
at  atmospheric  pressure  without  having 


to  draw  a  deep  vacuum  and  urged  EPA 
to  continue  to  allow  this  practice.  EPA 
also  received  requests  for  clarification 
on  whether  or  not  the  proposed  changes 
affect  the  exceptions  to  the  evacuation 
requirements  for  minor  repairs  that  are 
not  followed  by  evacuation  of  the 
appliance  to  the  atmosphere.  The 
conunenters  stated  that  the  Agency's 
proposal  to  add  a  definition  for  major 
repair  of  low-pressure  chillers 
invalidates  the  exceptions  for  high-  and 
very  high-pressure  appliances  and  has 
also  prohibited  oil  changes  on  high-or 
very  high-pressure  appliances  without 
first  evacuating  the  appliance  to  the 
levels  estabhshed  in  Table  1  of  §  82.156. 

The  revisions  to  the  proposed 
definition  of  "major"  and  the  deletion  of 
the  proposed  definition  of  "non-major 
repair  of  low-pressure  chillers"  reflect 
the  initial  intent  of  the  NPRM  to  provide 
clarity  as  to  what  the  Agency  considers 
"major"  and  do  not  affect  the 
evacuation  exceptions  for  persons 
opening  appliances  (except  for  small 
appliances,  MVACs,  and  MVAG-like 
appliances)  established  under  the 
subparagraphs  of  §  82.156(a)(1)  and 
(a)(2).  The  required  practices 
established  at  §82.156  require  that 
refrigerant  be  evacuated  (to  the  levels  of 
Table  1)  from  the  appliance  prior  to 
opening  the  appliance,  by  properly 
using  EPA-certified  recovery  and/or 
recycling  equipment,  except  for 
instances  where  evacuation  of  the 
appliance  to  the  atmosphere  is  not  to  be 
performed  after  completion  of  the 
maintenance,  service,  or  repair  and  such 
action  is  not  considered  "major" 
(§82.156(a)(l)(i)).  The  required  vacuum 
levels  vary  depending  on  the  type  of 
appliance  and  the  date  of  manufacture 
of  the  certified  recovery/recycling 
equipment,  as  stated  in  §  82.156  Table  1. 
These  evacuation  requirements  still 
hold  true  for  all  types  of  appliances, 
including  HGFG-22,  other  high- 
pressure,  and  very  high-pressure 
appliances. 

Five  commenters  stated  that  the 
proposal  to  limit  the  opening 
requirement  to  a  two-inch  diameter  for 
non-major  repairs  of  low-pressure 
chillers  is  too  restrictive.  Several  other 
commenters  claimed  that  some 
openings  in  fact  may  be  oval, 
rectangular,  some  other  shape,  or  three 
or  more  inches  wide.  Additionally, 
there  can  be  a  difference  between  the 
nominal  diameter  and  the  actual 
diameter  depending  on  what 
"schedule"  of  pipe  is  used  thus 
determining  the  thickness  of  pipe  walls. 

EPA  agrees  with  these  commenters 
that  a  two-inch  diameter  is  too 
restrictive.  In  response,  the  Agency  has 
determined  that  openihg  requirements 


should  be  expressed  in  square  inches  of 
"flow  area"  instead  of  an  external 
circular  diameter.  Due  to  the  fact  that 
not  all  openings  are  circular,  pipes  are 
often  fitted  with  gaskets  with  a  variety 
of  opening  shapes.  Therefore,  the 
opening  requirement  for  non-major 
maintenance,  service,  or  repair  of  low- 
pressure  appliances  is  not  to  exceed  a 
"flow  area"  of  four  {4)  square  inches. 
The  "flow  area"  should  be  interpreted 
to  mean  the  most  restricted  opening 
through  which  refrigerant  passes, 
therefore  eliminating  any  confusion  as 
to  whether  the  definition  applies  to  the 
nominal  or  actual  pipe  diameter  or 
measurements.  EPA  is  using  the  4  in  2 
as  a  criterion  for  designating  a  repair  as 
"major  maintenance,  service,  or  repair" 
while  not  explicitly  defining  non-major 
or  restricting  the  definition  to  low- 
pressure  chillers  as  proposed. 

One  commenter  stated  that  the 
language  requiring  technicians  to  cap  or 
isolate  openings  during  "non-major" 
repairs  (of  low-pressure  chillers)  should 
be  revised.  The  commenter  stated  that  a 
gas-tight  cap  may  pose  a  safety  risk  in 
the  case  of  pressure  build-ups  and  that 
technicians  should  not  be  required  to 
cap  when  it  may  be  better  to  use  a  cover 
or  plug.  Additionally,  this  commenter 
believed  that  technicians  should  not  be 
rertricted  to  "isolation  valves"  when  it 
may  be  better  to  use  a  blank  for  cases 
where  openings  caiuiot  be  covered  at  all 
times  or  instances  when  the  appliance 
is  not  in  use. 

The  Agency  agrees  that  the  proposed 
regulations  were  too  prescriptive.  The 
intent  of  the  proposed'provisions  was  to 
prevent  luiintentional  refrigerant  loss 
during  maintenance,  service,  and  repair 
procediures.  However,  EPA  agrees  that 
technicians  must  have  discretion  to 
select  the  safest  alternative  during  any 
service  procedure  when  no  isolation 
valves  are  present.  Since  the  regulations 
afready  allow  for  the  isolation  of 
appliance  parts  that  are  to  be  serviced, 
EPA  has  rescinded  the  proposed 
definition  of  non-major  repair  of  low 
pressure  chillers.  This  allows  greater 
flexibility  to  technicians  who  service, 
maintain,  and  repair  appliances,  while 
maintaining  the  intent  of  the  NPRM  to 
reduce  emissions  during  such  service, 
maintenance,  and  repair. 

EPA  received  comments  concerning 
the  proposed  1 5  minute  time  frame  for 
defining  non-major  repair.  One 
commenter  stated  that  15  minutes  is  too 
long,  since  a  significant  refrigerant  loss 
can  occiu  even  when  a  technician  is 
attempting  to  maintain  atmospheric 
pressure.  The  commenter  noted  that  a 
shorter  time  period  would  result  in  only 
"de  minimis"  releases  of  refrigerant. 
Another  commenter  requested 
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clarification  o:  whether  repairs  are  still 
considered  no[i-major  if  they  take  more 
than  15  minutjs  and  the  opening  is  less 
than  two  inch(  !s  and  can  be  capped  or 
isolated. 

EPA  is  setting  the  15  minute 
maximum  in  i  s  revised  definition  of 
"major  maintenance,  service,  or  repair" 
as  a  means  of  differentiating  between 
major  and  non -major  activities,  while 
not  explicitly  defining  "non-major"  or 
limiting  the  de  finition  to  low-pressure 
chillers.  The  designation  of  the 
maintenance,  service,  or  repair  as 
"major"  establishes  whether  or  not  an 
exemption  to  me  evacuation  required 
practice  is  allowed  under  §  82.156(a). 
EPA  is  not  est.  blishing  or  suggesting  a 
time  limit  for  <  ny  particular 
maintenance,  i  ervice,  or  repair  activity 
on  an  appliance.  However, 
maintenance,  i  ervice,  or  repair 
involving  the  i  incovering  of  a  small 
opening  of  mo  «  than  four  square  inches 
of  flow  area  foi  more  than  15  minutes 
will  be  considered  "major,"  and  the 
exemption  to  t  le  evacuation  required 
practice  will  n  )t  be  allowed.  This 
designation  sh  )uld  not  be  interpreted  as 
an  EPA  mandate  on  how  much  time  is 
required  to  peiform  any  specific 
maintenance,  ^  ervice,  or  repair.  In 
addition,  EPA  s  reiterating  that  the 
venting  prohibition  of  the  Act  exempts 
"de  minimis"  leleases  associated  with 
good  faith  atteiipts  to  recapture  and 
recycle  or  safely  dispose  of  class  I  and 
class  II  refrigerants .  The  circumstances 
under  which  mleases  may  be  considered 
de  minimis  are  set  forth  at  40  CFR 
82.154(a). 

Two  conune:  iters  stated  that 
technicians  sh(»uld  be  allowed  to  hold 
low-pressure  a  jpliances  at  or  below  0 
psig,  not  exact!  y  at  0  psig  as  the 
proposal  requii  es.  Two  other 
commenters  sti  ited  that  EPA  should  not 
require  non-mj  jor  repairs  to  be 
performed  at  0  psig  for  the  entire 
appliance  if  isc  lation  of  the  portion  of 
the  appliance  r  equiring  service, 
maintenance,  c  r  repair  is  possible. 

The  intent  ol  the  proposed  rule  was 
to  minimize  th ;  risk  of  emission  due  to 
diffusion  of  ref  "igerant  into  the 
atmosphere  an  1  air  into  the  system.  EPA 
did  not  propos ;  to  lower  the  evacuation 
level  for  low-p  essure  appliances  when 
evacuation  of  t  le  appliance  to  the 
atmosphere  is  i  lot  to  be  performed  as 
required  by  §  3  M56(a)(2)(i)(B).  Since 
the  regulatory  <  tructure  already  allows 
for  the  evacuat  on  of  high-  or  very  high- 
pressure  appli£  nces  to  no  higher  than  0 
psig  and  at  0  piig  before  a  low-pressure 
appliance  is  oriened  (§82.156(a){2)(i)(A) 
and  (B)  respectively),  EPA  is  rescinding 
the  proposed  d  jfinition  of  non-major 
repair  for  low-i  iressure  chillers  and  has 


revised  the  proposed  definition  of  major 
repairs  of  low-pressure  chillers  without 
the  condition  that  such  repairs  be 
performed  at  0  psig  for  the  entire 
appliance  or  the  isolated  portion  of  the 
appliance. 

One  commenter  urged  EPA  to  clarify 
that  the  chart  of  examples  of  major  and 
non-major  repairs  contained  in  the 
preamble  to  the  February  29,  1996, 
NPRM  is  not  part  of  the  rule  and  may 
not  necessarily  be  correct. 

EPA  is  clarifying  that  this  chart  was 
submitted  by  a  commenter  and  was 
included  in  the  proposal  only  to  present 
a  hypothetical  classification  of  certain 
service  procedures  and  repairs.  The 
chart  was  included  in  the  NPRM  to 
provide  a  non-comprehensive  list  of 
examples  of  common  repair  functions 
that  technicians  routinely  encounter.  It 
was  not  intended  to  represent  a 
definitive  compilation  and  should  not 
be  relied  upon  for  categorizing  repairs 
as  major  or  non-major. 

One  conunenter  claimed  that  EPA  has 
no  justification  to  impose  stringent  new 
restrictions  on  non-major  repairs  in  the 
absence  of  a  cost/benefit  analysis  and 
that  the  Agency's  action  seems  to  go 
against  Executive  Order  12866.  Under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993),  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB). 
Executive  Order  12866  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaiuied  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs  or  the  rights 
and  obligations  of  recipients  thereof;  or 
(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  was  determined  by  OMB  and  EPA 
that  the  proposal  to  amend  the  final  rule 
was  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866.  EPA  submitted  this  final  rule  to 
OMB.  OMB  determined  that  this  rule  is 
acceptable  and  did  not  recommend  any 
changes. 

In  response  to  commenters'  issues 
discussed  above,  EPA  is  rescinding  the 
proposed  definitions  of  "major"  and 


"non-major  repair  of  low-pressure 
chillers,"  while  revising  the  definition 
of  "major  maintenance,  service,  or 
repair"  based  on  the  comments  received 
in  response  to  the  NPRM.  Major 
maintenance,  service,  or  repair  means 
any  maintenance,  service,  or  repair  that 
involves  the  removal  of  any  or  all  of  the 
following  appliance  components: 
compressor,  condenser,  evaporator,  or 
auxiliary  heat  exchange  coil  or  any 
maintenance,  service;  or  repair  that 
involves  uncovering  an  opening  of  more 
than  four  (4)  square  inches  of  "flow 
area"  for  more  than  15  minutes.  Non- 
major  maintenance,  service,  or  repair  is 
considered,  but  not  defined  at  §  82.152, 
as  any  such  action  that  does  not  fall 
within  the  definition  of  major 
maintenance,  service,  or  repair. 

H.  Definition  of  Small  Appliances 

As  discussed  in  the  NPRM,  EPA 
proposed  a  definition  for  small 
appliances  prior  to  the  May  14,  1993, 
rulemaking  that  included  air- 
conditioning  or  refrigeration  equipment 
containing  less  than  one  pound  of 
refrigerant  charge  during  normal 
operation.  EPA  received  a  number  of 
comments  on  that  proposal  stating  that 
the  definition  was  too  restrictive.  In 
response,  in  the  May  14,  1993,  rule  EPA 
expanded  the  definition  to  a  more 
extensive  list  of  products  that  were  fully 
manufactured,  charged,  and 
hermetically  sealed  in  a  factory  with 
five  pounds  or  less  of  refrigerant.  After 
the  promulgation  of  the  final  rule,  EPA 
received  requests  that  the  Agency 
expand  the  definition  of  small  appliance 
to  include  units  that  met  the  criteria  for 
small  appliance  but  were  not 
specifically  listed  in  the  definition.  In 
response  to  these  requests,  EPA 
proposed  in  the  NPRM  to  add 
appliances  such  as  refrigerators  and 
freezers  that  are  built  for  medical  or 
industrial  research,  as  well  as  those 
used  for  commercial  purposes,  and  are 
hermetically  sealed  at  the  factory  and 
contain  less  than  five  (5)  pounds  of 
charge,  to  the  definition  of  small 
appliance.  In  addition,  EPA  proposed  to 
make  the  revised  list  of  small  appliances 
illustrative  rather  than  restrictive  in 
order  to  include  in  the  definition 
appliances  that  meet  the  criteria  but  are 
not  specifically  listed. 

EPA  received  comments  that  the 
proposed  definition  of  "small 
appliance"  would  make  the  evacuation 
requirements  more  restrictive  for  some 
medical  small  appliances  that  consiist  of 
cascade  refrigeration  systems  utilizing 
very  high-pressure  refrigerants.  The 
commenters  believed  that  the  more 
stringent  requirements  would  lead  to 
increased  operational  costs. 
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EPA  did  not  propose  to  change  the 
evacuation  requirements  for  small 
appliances.  As  proposed,  EPA  is 
amending  the  definition  of  "small 
appliance"  at  §  82.152,  but  this  change 
merely  clarifies  that  the  list  of  small 
appliances  used  in  the  definition  is 
illustrative  rather  than  restrictive. 
Furthermore,  the  evacuation 
requirements  for  small  appliances  as 
established  at  §  82.156(a)(4)  have  not 
changed.  EPA  requires  persons  opening 
small  appliances  for  maintenance, 
service,  or  repair  to:  (1)  Recover  80%  of 
the  refrigerant  in  the  small  appliance 
when  using  recycling  and  recovery 
equipment  manufactured  before 
November  15,  1993;  or  (2)  recover  90% 
of  the  refrigerant  in  the  appliance  when 
the  compressor  in  the  appliance  is 
operating,  or  80%  of  the  refrigerant  in 
the  appliance  when  the  compressor  in 
the  appliance  is  not  operating,  when 
using  recycling  or  recovery  equipment 
manufactiued  on  or  after  November  15, 
1993;  or  (3)  evacuate  the  small 
appliance  to  four  inches  of  merciuy 
vacuum. 

As  an  additional  point  of  clarification, 
appliances  that  use  any  class  I  or  class 
II  refrigerant  and  meet  the  definition  of 
"small  appliance"  must  follow  the 
evacuation  requirements  described 
above.  For  example,  if  an  appliance 
meets  the  definition  of  small  appliance 
and  uses  a  refrigerant  typically 
associated  with  a  very  high-pressiu-e 
appliance,  such  as  R-13,  the  technician 
opening  that  small  appliance  would 
have  to  adhere  to  the  evacuation 
requirements  for  small  appliances 
established  at  §  82.156(a)(4)  not  the 
evacuation  requirements  established  for 
very  high-pressure  appliances  (i.e.,  0" 
Hg  vacuum). 

One  commenter  requested  that  the 
Agency  further  expand  the  proposed 
definition  of  small  appliances  and 
include  a  list  of  all  known  appliances 
that  meet  the  current  definition.  This 
commenter  believes  that  the  inclusion 
of  a  list  of  these  items  will  remove  any 
confusion  regarding  which  appliances 
meet  the  definition  but  are  not  included 
in  the  proposed  revised  definition. 

EPA  believes  that  an  illustrative  list 
provides  the  most  inclusive  option  for 
the  definition  of  small  appliances  and 
that  a  restrictive  list  may  further  omit 
several  appliances  that  meet  both  the 
spirit  and  the  criteria  of  the  definition. 
EPA  does  not  want  to  make  the 
definition  excessively  long  or  overly 
difficult  to  read.  Therefore,  EPA  has 
decided  not  to  include  an  exhaustive 
list  of  appliances  that  meet  the 
definition  for  small  appliances. 

Additionally,  the  commenter  stated 
that  a  list  of  appliances  would  enable 


technician  certification  programs, 
employers,  technicians,  sales  and 
service  companies  and  other  business 
owners  to  better  determine  the  type  of 
technician  certification  that  is  necessary 
to  properly  service  these  appliances. 
Other  commenters  also  expressed 
concern  that  the  proposed  definition  of 
small  appliance  may  require  technicians 
to  obtain  both  Type  I  and  Type  II 
certification  in  order  to  maintain  small 
appliances. 

EPA  has  not  changed  the  technician 
certification  requirements  for  persons 
servicing,  maintaining,  or  repairing 
small  appliances.  Under  §82. 161(a)(1), 
technicians  who  maintain,  service,  or 
repair  "small  appliances"  as  defined  in 
§  82.152  must  have  a  Type  I 
certification.  Technicians  do  not  need 
Type  II  certification  in  order  to 
maintain,  service,  or  repair  small 
appliances.  In  fact,  §82. 161(a)(2) 
specifically  states  that  Type  II 
certification  is  not  required  to  service, 
maintain,  or  repair  small  appliances. 

One  commenter  noted  an  irregularity 
in  §  82.161.  The  Agency  is  making  an 
editorial  correction  to  §  82.161(a)(2)  so 
that  it  will  refer  to  §  82.152  rather  than 
§  82.152(x).  Section  82.152  is  the 
Definitions  section  and  does  not  contain 
paragraphs  designated  by  letters. 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735;  October  4,  1993),  the  Agency 
must  determine  whether  this  proposed 
regulatory  action  is  "Significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  submitted  this  final  rule  to  OMB. 
OMB  determined  that  this  rule  is 


acceptable  and  did  not  recommend  any 
changes. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  were 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1626.07,  and 
OMB  Control  number:  2060-0256)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer  by  mail  at  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington,  DC 
20460;  by  email  at 

fanner.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at 
www.  epa  .gov/icr. 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0256. 

EPA  is  concerned  with  the 
maintenance  of  records  for  approved 
certifying  programs  for  technicians  that 
no  longer  administer  the  section  608 
technician  certification  test.  These 
programs  administer  and  grade  tests, 
maintain  records,  issue  certification 
credentials,  and  submit  reports  to  EPA 
twice  a  year.  EPA  expects  that  programs 
withdrawing  will  increase  over  time  and 
there  is  a  concern  that  if  a  technician's 
certification  credentials  are  lost  and  the 
program  no  longer  exists,  it  may  not  be 
possible  to  receive  duplicate 
credentials. 

This  rule  is  an  amendment  to  the 
recycling  standards  under  section  608  of 
the  Clean  Air  Act.  It  amends  the 
recordkeeping  provisions  by  requiring 
programs  that  no  longer  offer  section 
608  technician  certification  programs  to 
notify  the  agency.  EPA  does  not  expect 
cost  associated  with  the  withdrawal 
procedures  to  be  a  significant  burden, 
since  programs  were  previously 
required  to  maintain  records  for  a 
minimum  of  three  years,  especially 
since  this  provision  will  only  involve  a 
notification  of  withdrawal  and  transfer 
of  these  records.  Biu-den  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 


43804 


Federal  Register /Vol.  68,  No.  142  /  Thursday,  July  24,  2003 /Rules  and  Regulations 


disclosing  ant  1  providing  information; 
adjust  the  exii  ;ting  ways  to  comply  with 
any  previously'  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  ii  formation.  EPA  does  not 
expect  diis  ru  e  to  be  a  burden  on  time 
or  hnancial  re  sources. 

An  agency  itiay  not  conduct  or 
sponsor,  and  <  person  is  not  required  to 
respond  to  a  c  oUection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  par  9  and  48  CFR  chapter  15. 


C.  Regulatory 


Flexibility  Act 


EPA  has  defcrmined 
necessary  to 
flexibility  analysis 
this  final  rule, 
that  this  rule 


\n\. 


pact  I 


■  smiill 
tlie 


economic  im 
number  of 
of  assessing 
on  small  entitles 
defined  as:  (1) 
fewer  than  50(  I 
manufacturinj 
100  employee: 
industries; 
for  most  retail 
$27.5  million 
heavy  construction 


that  it  is  not 
p^pare  a  regulatory 

in  connection  with 
EPA  has  also  determined 
ill  not  have  a  significant 
on  a  substantial 
entities.  For  purposes 
impact  of  today's  rule 
small  entities  are 
A  small  business  that  has 
employees  for  most 
and  mining  industries  or 
for  all  wholesale  trade 

of  less  than  $5  million 
and  service  industries, 
or  most  general  and 
industries,  $11.5 


ass  ets 


million  for  all  special  trade  contractors, 
or  $0.75  million  for  most  agricultural 
industries;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise  that 
is  independently  owned  and  operated 
and  is  not  dominant  in  its  field. 

This  rule  affects  those  entities  that 
recover,  recycle,  reclaim,  and  sell  CFC 
and  HCFC  refrigerants.  This  rule  also 
affects  entities  that  maintain,  service, 
repair,  or  dispose  of  appliances 
containing  CFC  or  HCFC  refrigerants. 
Entities  affected  by  this  action  are 
refrigeration  and  air-conditioning 
contractors,  refrigerated  transport 
service  dealers,  scrap  metal  recyclers, 
and  automobile  dismantlers  and 
recyclers.  Additional  entities  affected 
include  EPA-authorized  Section  608 
Technician  Certification  Programs  and 
equipment  testing  organizations, 
refrigerant  wholesalers  and  purchasers, 
refrigerant  reclaimers,  and  other 
establishments  that  maintain,  service, 
repair,  or  dispose  of  appliances 
containing  ozone-depleting  refrigerants. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  EPA  has  determined  that 
today's  rulemaking  could  potentially 


affect  approximately  71,150  small 
entities.  These  small  entities  may 
experience  compliance  costs  ranging 
from  0.001  percent  to  0.13  percent  based 
on  their  estimated  aiuiual  sales  and 
revenues. 

EPA  performed  a  detailed  screening 
analysis  in  1992  of  the  impact  of  the 
section  608  refrigerant  recycling 
regulations  on  small  entities.  The 
methodology  of  this  analysis  is 
discussed  at  length  in  the  May  14,  1993, 
regulation  (58  FR  28710),  and  its 
associated  Information  Collection 
Request  (ICR)  No.  1626.07/OMB  No. 
2060-0256. 

In  support  of  today's  rule,  EPA  has 
prepared  a  Small  Business  Screening 
Analysis.  This  analysis  assesses  the 
economic  impacts  on  small  entities  that 
are  anticipated  to  result  from  this 
amendment  to  the  section  608 
refi-igerant  regulations.  The  screening 
analysis  is  not  meant  to  estimate  the 
total  burden  for  compliance  with  the 
section  608  refrigerant  regulations,  but 
rather  any  additional  burden  that  might 
result  from  today's  action  amending  the 
section  608  regulations.  The  table  below 
summarizes  the  number  of  small  entities 
potentially  affected  by  today's  rule, 
according  to  North  American  Industry 
Classification  System  (NAICS)  code,  and 
shows  the  estimated  economic  impact 
due  to  the  rule  on  an  average  firm 
within  each  NAICS  code. 


NAICS  sector 


Industry  description 


Numljer  of 
small  entities 


Numt)er  of 
potentially  af- 
fected small 
entities 


Estimated  av- 
erage annual 
sales  and  rev- 
enues (based 
on  average 
value  of  sfiip- 
ments  per  af- 
fected small 
entitiy) 


Average  eco- 
nomic impact 
(percent) 


81131  . 
811412 
42193  . 
541380 
443111 
23511  . 
42111  . 
42114  . 
44131  . 


Commercial  Industrial  

Appliance  Repair  and  Maintenance  

Recyclable  Material  Wholesalers  (Metal  scrap  and  waste) 

Environmental  Test  Laboratories/Services 

Household  Appliance  Stores  

Plumbing,  Heating,  Air  Conditioning  Contractors 

Automobile  and  Other  Motor  Vehicle  Wholesalers  

Motor  Vehicle  Suppliers  and  New  Parts  Wholesalers  

Automotive  Parts  and  Accessories  Stores  


16,890 

5,075 

2,338 

NA 

10,484 

84,876 

737 

2,393 

14,320 


16,890 

5,075 

503 

<100 

8,842 

24,767 

362 

2,148 

12,560 


$681,264 

488.399 

4.149,229 

NA 

713,426 

1 ,041 ,843 

109,314,837 

763,965 

896,028 


0.10 
0.13 
0.02 
NA 
0.09 
0.06 
0.001 
0.09 
0.07 


This  table  il  ustrates  that  while  there 
is  additional  impact  on  the  regulated 
community,  tl  ere  is  no  significant 
economic  impict  on  a  substantial 
number  of  sm<  11  entities.  EPA  has 
estimated  the  pumber  of  small  entities 
according  to  their  NAICS,  and  projected 
the  number  of  those  entities  that  might 
'  be  affected  by  today's  action.  The 
additional  bur  ien  of  today's  action  was 
then  estimatec  for  an  average  firm 
within  each  in  dustrial  sector,  from 


which  the  economic  impact  to  the 
average  firm  in  the  given  sector  could  be 
determined  as  a  ratio  of  the  additional 
biuden  and  the  estimated  average 
annual  sales  and  revenues. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  has  attempted  to  reduce  the  impact 
of  this  rule  on  small  entities.  This  rule 
grants  greater  flexibility  to  small 
businesses  working  with  refrigerants. 


For  instance,  this  rule  permits  persons 
servicing  small  appliances  and  owners 
of  refrigeration  and  air-conditioning 
equipment  to  transfer  refrigerant  on  a 
wider  basis  than  previously  allowed. 
Today's  final  rule  allows  the  transfer  of 
refrigerant  to  different  equipment  as 
long  as  the  equipment  is  ov»med  by  the 
same  parent  company.  Prior  to  today's 
action,  such  refrigerant  transfer  was 
limited  to  equipment  owned  by  one 
entity  ujiless  the  refrigerant  was  first 
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reclaimed  by  an  EPA-certified  reclaimer. 
In  essence  today's  final  rule  allows 
transfer  of  used  refrigerant  anywhere  in 
the  country,  where  the  two  pieces  of 
equipment,  have  the  same  parent 
company  [i.e.,  they  are  subsidiaries  of 
the  parent  company)  without  the 
additional  cost  of  refrigerant 
reclamation. 

This  rule  also  eases  the  economic 
impact  on  refrigerant  recovery 
equipment  manufacturers  by  reducing 
the  number  of  performemce  standards 
from  two  to  one.  Prior  to  this 
rulemaking  refrigerant  recovery/ 
recycling  equipment  manufacturers 
were  mandated  to  certify  their 
equipment  to  the  1993  version  of  the 
ARI  Standard  740,  but  many  also 
certified  to  the  1995  version  of  the 
standard  to  maintain  the  marketability 
of  their  products.  This  rulemaking  will 
reduce  the  extra  biuden  on  this  segment 
of  the  regulated  commimity  by 
eliminating  the  requfrement  to  comply 
with  the  outmoded  1993  ARI  Standard 
740,  and  mandating  the  use  of  the  1995 
version  of  the  standard  for  newly 
manufactured  refrigerant  recovery/ 
recycling  equipment. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requfres  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 


government  Agency  plan.  The  plan 
must  provide  for  notifjdng  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  This 
rule  amends  die  section  608  refrigerant 
recycling  standards  to  ensure  that 
certain  service  practices  are  conducted, 
that  reduce  emissions,  establish 
equipment  and  reclamation  certification 
requfrements.  These  standards  are 
amendments  to  the  recycling  standards 
under  section  608  of  the  Clean  Air  Act. 
Many  of  these  standards  involve 
reporting  requirements  and  are  not 
expected  to  be  a  high  cost  issue.  In  some 
situations,  this  rule  provides  greater 
flexibility  and  cost  savings,  such  as  the 
transfer  of  refrigerants  between  a  parent 
company  and  its  subsidiaries,  the  new 
definition  of  small  appliances,  and  the 
establishment  of  a  non-major 
maintenance,  service,  or  repair  of 
appliances.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

For  the  reasons  outlined  above,  EPA 
has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

E.  Executive  Order  13132:  Fedemlism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255;  August  10, 
1999),  requires  EPA  to  develop  an 
accoiuitable  process  to  ensiu-e 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  regulations 
promulgated  under  today's  action  are 
done  so  under  title  VI  of  the  Act  which 
does  not  grant  delegation  rights  to  the 
States.  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

f.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (59  FR 
22951,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

"This  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

The  requirements  in  this  final  rule  are 
directed  to  economic  entities  that  either 
recover,  recycle,  reclaim,  sell,  or 
distribute  in  interstate  commerce 
refrigerants  that  contain  CFCs  and/or 
HCFCs,  and  those  that  service,  maintain, 
repair,  or  dispose  of  appliances 
containing  CFC  or  HCFC-refrigerants. 

G.  Executive  Order  13045:  "Protection 
of  Children  From  Environmental  Health 
Risks  and  Safety  Risks" 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885; 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  EO  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  plaimed 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  "economically 
significant"  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  Section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  final  rule 
is  not  subject  to  Executive  Order  13045, 
because  it  is  not  based  on  health  or 
safety  risks.  The  piupose  of  this  rule  is 
to  protect  human  health  and  the 
envfronment  from  increased  amounts  of 
UV  radiation  by  amending  the  recycling 
standards  for  CFC  and  HCFC 
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refrigerants.  While  the  proposed  version 
of  today's  ndd  was  not  determined  to  be 
"economically  significant,"  EPA  has 
submitted  totiay's  final  rule  to  OMB  for 


review.  OMB 


classified  this  final  rule  as 


"consistent  w  ithout  change." 

H.  Executive  Order  13211:  Actions  That 
Significantly ,  \ffect  Energy  Supply, 
Distribution,  or  Use 

.  This  rule  is  not  a  "significant  energy 
action"  as  def  ned  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  (ir  Use"  (66  FR  28355  (May 
22,  2001))  beciuse  it  is  not  likely  to 
have  a  signifit  ant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
rule  is  not  likily  to  have  any  adverse 
energy  effects  since  it  addresses  the 
means  by  whi  :h  CFC  and  HCFC 
refrigerants  ar  3  recovered,  recycled, 
reclaimed,  sold,  or  distributed  in 
interstate  compierce. 

7.  National  Te  :hnology  Transfer  and 
Advancement  Act 


The  National 
and 

(NTTAA) 
104-113, 
departments 
that  are 
voluntary 
using  such 
means  to  carrj 
activities 
and  departm 
technical 
applicable  law 
a  Federal 
elect  to  use 
not  developed 
consensus  sta 
of  the  Agency 
to  the  Office  o 
an  explanatioi  i 
such  standard ; 


agen  cy 


f  Cleiin 
pdited 


This  rule  is 
the  recycling 
608  of  the 
adopts  an  u 
industry  stand  ard 
recovery/recyc  ling 
Standard  740-ll 
appendix  B2 
F.  This  standai'd 
version  of  the 
into  regulatioi 
Air  Condition:  ng 
histitute  (ARI) 
association  re 
of  more  than 
produced  central 
commercial 


Technology  Transfer 
Advancedient  Act  of  1995 

sec  ion  12(d),  Public  Law 
requ  ires  Federal  agencies  and 
use  technical  standards 
develtped  or  adopted  by 
con  ensus  standards  bodies, 
tecfuiical  standards  as  a 
out  policy  objectives  or 
detehnined  by  the  agencies 

If  use  of  such 
stanilards  is  inconsistent  with 
or  otherwise  impractical, 
or  department  may 
technical  standards  that  are 
or  adopted  by  voluntary 
iidards  bodies  if  the  head 
or  department  transmits 
Management  and  Budget 
of  the  reasons  for  using 


•ule  is  an  amendment  to 
^andards  under  section 
Air  Act.  This  rule 
version  of  the 
for  refrigerant 
equipment  (i.e.,  ARI 
995)  into  regulation  as 
40  CFR  part  82,  subpart 
as  well  as  the  1993 
standard  that  was  adopted 
,  was  developed  by  the 

and  Refrigeration 
ARI  is  the  national  trade 
I  iresenting  manufactxu-ers 
percent  of  U.S. 
air-conditioning  and 
re^igeration  equipment. 


SOi 


/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register. 

A  major  rule  cannot  take  effect  until 
60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
September  22,  2003. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Chemicals, 
Chlorofluorocarbons,  Exports, 
Hydrochlorofluorocarbons,  Imports, 
Interstate  commerce,  Nonessential 
products. 

Dated:  June  20,  2003. 
Christine  Todd  Whitman, 

Administrator. 

u  Part  82,  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

■  2.  Section  82.152  is  amended  by  - 
revising  the  definition  for  "Certified 
refrigerant  recovery  or  recycling 
equipment,"  "Major  maintenance, 
service  or  repair,"  "MVAC-like 
appliance,"  "Reclaim,"  and  "Small 
appliance,"  and  by  adding  a  new 
definition  for  "Parent  company"  in 
alphabetical  order  to  read  as  follows: 

§82.152    Definitions. 

***** 

Certified  refrigerant  recovery  or 
recycling  equipment  means  equipment 
manufactured  before  November  15, 
1993,  that  meets  the  standards  in 
§  82.158(c),  (e),  or  (g);  equipment 
certified  by  an  approved  equipment 
testing  organization  to  meet  the 
standards  in  §  82.158(b),  (d),  or  (f);  or 


equipment  certified  pursuant  to 
§  82.36(a). 

***** 

Major  maintenance,  service,  or  repair 
means  any  maintenance,  service,  or 
repafr  that  involves  the  removal  of  any 
or  all  of  the  following  appliance 
components:  compressor,  condenser, 
evaporator,  or  auxiliary  heat  exchange 
coil;  or  any  maintenance,  service,  or 
repair  that  involves  uncovering  an 
opening  of  more  than  four  (4)  square 
inches  of  "flow  area"  for  more  than  15 
minutes. 
***** 

MVAC-like  appliance  means 
mechanical  vapor  compression,  open- 
drive  compressor  appliances  with  a 
normal  charge  of  20  pounds  or  less  of 
refrigerant  used  to  cool  the  driver's  or 
passenger's  compartment  of  an  off-road 
motor  vehicle.  This  includes  the  air- 
conditioning  equipment  found  on 
agricultural  or  construction  vehicles. 
This  definition  is  not  intended  to  cover 
appliances  using  R-22  refrigerant. 
***** 

Parent  company  means  an  individual, 
corporation,  partnership,  association, 
joint-stock  company,  or  an 
unincorporated  organization  that  can 
direct  or  cause  the  direction  of 
management  and  policies  of  another 
entity,  through  the  ownership  of  shares 
or  otherwise. 
***** 

Reclaim  re&igerant  means  to 
reprocess  refrigerant  to  all  of  the 
specifications  in  appendix  A  to  40  CFR 
part  82,  subpart  F  (based  on  ARI 
Standard  700-1995,  Specification  for 
Fluorocarbons  and  Other  Refrigerants) 
that  are  applicable  to  that  refrigerant 
and  to  verify  that  the  refrigerant  meets 
these  specifications  using  the  analytical 
methodology  prescribed  in  section  5  of 
appendix  A  of  40  CFR  part  82,  subpart 
F. 
***** 

Small  appliance  means  any  appliance 
that  is  fully  manufactured,  charged,  and 
hermetically  sealed  in  a  factory  with 
five  (5)  pounds  or  less  of  a  class  I  or 
class  II  substance  used  as  a  refrigerant, 
including,  but  not  limited  to, 
refrigerators  and  freezers  (designed  for 
home,  commercial,  or  consumer  use), 
medical  or  industrial  research 
refrigeration  equipment,  room  air 
conditioners  (including  window  afr 
conditioners  and  packaged  terminal  air 
heat  pumps),  dehumidifiers,  under-the- 
counter  ice  makers,  vending  machines, 
and  drinking  water  coolers. 
***** 

■  3.  Section  82.154  is  amended  by: 

■  a.  Revising  paragraph  (g); 
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■  b.  Removing  and  reserving  paragraph 
(h); 

■  c.  Revising  introductory  text  of 
paragraph  (m); 

■  d.  Revising  paragraphs  (m)(2]  through 
(m)(8);  and 

■  e.  Designating  paragraph  (m)(9)  as  new 
paragraph 

(0)  To  read  as  follows: 

§82.154    Prohibitions. 

****** 

tg)  No  person  may  sell,  distribute,  or 
offer  for  sale  or  distribution  for  use  as 
a  refrigerant  any  class  I  or  class  II 
substance  consisting  wholly  or  in  part  of 
used  refrigerant  unless: 

(1)  The  class  I  or  class  11  substance  has 
been  reclaimed  as  defined  in  §82.152  by 
a  person  who  has  been  certified  as  a 
reclaimer  piusuant  to  §  82.164; 

(2)  The  class  I  or  class  11  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-like  appliance  and 
recycled  in  accordance  with  §  82.34(d); 

(3)  The  class  I  or  class  II  substance  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the  class 

I  or  class  II  substance; 

(4)  The  class  I  or  class  n  substance  is 
being  transferred  between  or  among  a 
parent  company  and  one  or  more  of  its 
subsidiaries,  or  between  or  among 
subsidiaries  having  the  Scune  parent 
company;  or 

(5)  The  class  I  or  class  II  substance  is 
being  transferred  between  or  among  a 
Federal  agency  or  department  and  a 
facility  or  facilides  owned  by  the  same 
Federal  agency  or  department. 

(h)  [reserved] 
***** 

(m)  No  person  may  sell  or  distribute, 
or  offer  for  sale  or  distribution,  any 
substance  that  consists  in  whole  or  in 
part  of  a  class  I  or  class  II  substance  for 
use  as  a  refrigerant  to  any  person  unless: 
***** 

(2)  The  buyer  complies  with 

§  82.166(b)  and  employs  at  least  one 
technician  who  is  certified  as  a  Type  I, 
Type  II,  Type  III,  or  Universal 
technician  in  accordance  with  §  82.161; 

(3)  The  buyer  has  been  certified  in 
accordance  with  40  CFR  part  82,  subpart 
B  and  the  refrigerant  is  either  R-12  or 
an  approved  substitute  consisting 
wholly  or  in  part  of  a  class  I  or  class  II 
substance  for  use  in  motor  vehicle  air 
conditioners  in  accordance  with  40  CFR 
part  82,  subpart  G; 

(4)  The  buyer  complies  with  §  82.166 
(b)  and  employs  at  least  one  technician 
who  is  certified  in  accordance  with  40 
CFR  part  82,  subpart  B,  and  the 
refrigerant  is  either  R-12  or  an  approved 
substitute  consisting  wholly  or  in  part  of 


a  class  I  or  class  11  substance  for  use  in 
motor  vehicle  air  conditioners  piu'suant 
to  40  CFR  part  82,  subpart  G.  Nothing 
in  this  provision  shall  be  construed  to 
relieve  persons  of  the  requirements  of 
§  82.34(b)  or  §  82.42(b); 

(5)  The  reftigerant  is  sold  only  for 
eventual  resale  to  certified  technicians 
or  to  appliance  manufactiu-ers  {e.g.,  sold 
by  a  manufacturer  to  a  wholesaler,  sold 
by  a  technician  to  a  reclaimer); 

(6)  The  refrigerant  is  sold  to  an 
appliance  manufacturer; 

(7)  The  refrigerant  is  contained  in  an 
appliance  with  a  fully  assembled 
refrigerant  cfrcuit;  or 

(8)  The  refrigerant  is  charged  into  an 
appliance  by  a  certified  technician  or  an 
apprentice  during  maintenance,  service, 
or  repair  of  the  appliance. 

*        *        *        *        * 

(0)  Rules  stayed  for  consideration.  Not 
withstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of  40  CFR 
82.154(m),  only  as  it  applies  to 
refrigerant  contained  in  appliances 
without  fully  assembled  refrigerant 
circuits,  is  stayed  from  April  27,  1995, 
until  EPA  takes  final  action  on  its 
reconsideration  of  these  provisions.  EPA 
will  publish  any  such  final  action  in  the 
Federal  Register. 
***** 

■  4.  Section  82.156  is  amended  by 
revising  paragraphs  (a)(l)(i), 
introductory  text  of  (a){2)(i)  and 
(a)(2)(i)(B)  to  read  as  follows: 

§82.156    Required  practices. 

(a)  *   *   * 

(1)  *   *   * 

(i)  Evacuation  of  the  appliance  to  the 
atmosphere  is  not  to  be  performed  after 
completion  of  the  maintenance,  service, 
or  repair,  and  the  maintenance,  service, 
or  repair  is  not  major  as  defined  at 
§82.152;  or 
***** 

(2)(i)  If  evacuation  of  the  appliance  to 
the  atmosphere  is  not  to  be  performed 
after  completion  of  the  maintenance, 
service,  or  repair,  and  if  the 
maintenance,  service,  or  repair  is  not 
major  as  defined  at  §  82.152,  the 
appliance  must: 
***** 

(B)  Be  pressuirized  to  a  pressure  no 
higher  than  0  psig  before  it  is  opened  if 
it  is  a  low-pressure  appliance.  Persons 
must  cover  openings  when  isolation  is 
not  possible.  Persons  pressiu-izing  low- 
pressure  appliances  that  use  refrigerants 
with  boiling  points  at  or  below  85 
degrees  Fahrenheit  at  29.9  inches  of 
mercury  (standard  atmospheric 
pressure),  (e.g.  R-11  and  R-123),  must 
not  use  methods  such  as  nitrogen,  that 
require  subsequent  piu^ing.  Persons 


pressurizing  low-pressure  appliances 
that  use  refrigerants  with  boiling  points 
above  85  degrees  Fahrenheit  at  29.9 
inches  of  merctu^,  e.g.,  R-11 3,  must  use 
heat  to  raise  the  internal  pressure  of  the 
appliance  as  much  as  possible,  but  may 
use  nitrogen  to  raise  the  internal 
pressure  of  the  appliance  from  the  level 
attainable  through  use  of  heat  to 
atmospheric  pressure;  or 
***** 

■  5.  Section  82.158  is  amended  by: 

■  a.  Revising  paragraph  (a); 

■  b.  Revising  introductory  text  of 
paragraphs  (b)  and  (b)(1)  introductory 
text; 

■  c.  Designating  paragraphs  (b)(2) 
dirough  (b)(6)  as  (b)(3)  through  (b)(7); 

■  d.  Revising  the  introductory  text  of 
newly  designated  paragraph  (b)(3); 

■  e.  Revising  newly  designated 
paragraphs  (b)(4),  (b)(5),  and  (b)(7); 

■  f.  Adding  new  paragraph  (b)(2); 

■  g.  Revising  the  introductory  text  of 
paragraph  (d); 

■  h.  Revising  paragraph  (d)(2); 

■  i.  Adding  paragraph  (d)(3);  and 

■  j.  Revising  paragraph  (j)(l);  and 

■  k.  Adding  paragraph  (n)  to  read  as 
follows: 

§82.158    Standards  for  recycling  and 
recovery  equipment. 

(a)  Effective  September  22,  2003,  all 
manufacturers  and  importers  of 
recycling  and  recovery  equipment 
intended  for  use  during  the 
maintenance,  service,  or  repair  of 
appliances  except  MVACs  and  MVAC- 
like  appliances  or  during  the  disposal  of 
appliances  except  small  appliances, 
MVACs,  and  MVAC-like  appliances, 
shall  have  had  such  equipment  certified 
by  an  approved  equipment  testing 
organization  to  meet  the  applicable 
requirements  in  paragraph  (b)(1),  (b)(2), 
or  (d)  of  this  section.  All  manufacturers 
and  importers  of  recycling  and  recovery 
equipment  intended  for  use  during  the 
maintenance,  service,  or  repair  of 
MVAC-like  appliances  shall  have  had 
such  equipment  certified  piu°suant  to 

§  82.36(a). 
***** 

(b)  Equipment  manufactured  or 
imported  on  or  after  November  15,  1993 
and  before  September  22,  2003,  for  use 
during  the  maintenance,  service,  or 
repair  of  appliances  except  small 
appliances,  MVACs,  and  MVAC-like 
appliances  or  during  the  disposal  of 
appliances  except  small  appliances, 
MVACs,  and  MVAC-like  appliances 
must  be  certified  by  an  approved 
equipment  testing  organization  to  meet 
the  requirements  of  paragraph  (b)(1)  of 
this  section  and  the  following 
requirements  below.  Equipment 
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manufactured  jr  imported  on  or  after 
September  22.  2003,  for  use  during  the 
maintenance,  service,  or  repair  of 
appliances  except  small  appliances, 
MVACs,  and  MVAC-like  appliances  or 
during  the  disposal  of  appliances  except 
small  appliancis,  MVACs,  and  MVAC- 
like  appliances  must  be  certified  by  an 
approved  equipment  testing 
organization  tc  meet  the  requirements  of 
paragraph  (b)(2 )  of  this  section  and  the 
following  requ  rements. 

(1)  In  order  tb  be  certified,  the 
equipment  mu  it  be  capable  of  achieving 
the  level  of  eva  cuation  specified  in 
Table  2  of  this  section  under  the 
conditions  of  aapendix  Bl  of  this 
subpart  (based Jupon  the  ARI  Standard 
740-1993,  Perf  irmance  of  Refrigerant 
Recovery,  Recycling  and/or  Reclaim 
Equipment ): 
***** 

(2)  In  order  ti )  be  certified,  the 
equipment  mu!  t  be  capable  of  achieving 
the  level  of  evacuation  specified  in 
Table  2  of  para;  ;raph  (b)(1)  of  this 
section  imder  t  le  conditions  of 
appendix  B2  oithis  subpart  (based  upon 
the  ARI  Standard  740-1995. 
Performance  of  Refrigerant  Recovery, 
Recycling  and/ or  Reclaim  Equipment). 

(3)  Recovery  or  recycling  equipment 
whose  recovery  efficiency  cannot  be 
tested  accordin  i  to  the  procedures  in 


appendix  Bl  oi 
applicable  may 


Acid  Content  (by  jwt.) 
Moisture  (by  wt.) 
Noncondensable  Gas  (by  vol.) 
High  Boiling  Residues  (by  vol.) 
Chlondes  by  Silver  Nitrate  Test 
Particulates  .... 


B2  of  this  subpart  as 
be  certified  if  an 


approved  third-party  testing 
organization  adopts  and  performs  a  test 
that  demonstrates,  to  the  satisfaction  of 
the  Administrator,  that  the  recovery 
efficiency  of  that  equipment  is  equal  to 
or  better  than  that  of  equipment  that: 
***** 

(4)  The  equipment  must  meet  the 
minimum  requirements  for  certification 
under  appendix  Bl  or  B2  of  this  subpart 
as  applicable. 

(5)  If  the  equipment  is  equipped  with 
a  noncondensables  purge  device,  the 
equipment  must  not  release  more  than 
three  (3)  percent  of  the  quantity  of 
refrigerant  being  recycled  through 
noncondensables  purging  under  the 
conditions  of  appendix  Bl  and  B2  of 
this  subpart  as  applicable. 
***** 

(7)  The  equipment  must  have  its 
liquid  recovery  rate  and  its  vapor 
recovery  rate  measured  imder  the 
conditions  of  appendix  Bl  or  B2  as 
applicable,  unless  the  equipment  has  no 
inherent  liquid  or  vapor  recovery  rate. 
***** 

(d)  Equipment  manufactured  or 
imported  on  or  after  November  15,  1993 
and  before  September  22,  2003,  for  use 
during  the  maintenance,  service,  or 
repair  of  small  appliances  must  be 
certified  by  an  approved  equipment 
testing  organization  to  be  capable  of 
achieving  the  requirements  described  in 


either  paragraph  (d)(1)  or  (d)(2)  of  this 
section.  Equipment  manufactiu-ed  or 
imported  on  or  after  September  22, 
2003,  for  use  during  the  maintenance, 
service,  or  repair  of  small  appliances 
must  be  certified  by  an  approved 
equipment  testing  organization  to  be 
capable  of  either  paragraph  (d)(1)  or 
(d)(3)  of  this  section: 
***** 

(2)  Achieving  a  four-inch  vacuum 
under  the  conditions  of  appendix  Bl  of 
this  subpart,  based  upon  ARI  Standard 
740-1993;  or 

(3)  Achieving  a  four-inch  vacuum 
under  the  conditions  of  appendix  B2  of 
this  subpart,  based  upon  ARI  Standard 
740-1995. 

***** 

(j)*    *   * 

(1)  Retests  of  certified  recycling  or 
recovery  equipment  in  accordance  with 
paragraph  (a)  of  this  section  or 

***** 

(n)  Effective  October  22,  2003, 
equipment  that  is  advertised  or 
marketed  as  "recycling  equipment" 
must  be  capable  of  recycling  the 
standard  contaminated  refrigerant 
sample  of  appendix  B2  of  this  subpart 
(based  upon  ARI  Standard  740-1995), 
section  5,  to  the  levels  in  the  following 
table  when  tested  under  the  conditions 
of  appendix  B2  of  this  subpart: 


Maximum  Levels  of  Contaminants  Permissible  in  Refrigerant  Processed  Through  Equipment  Advertised  as 

"Recycling"  Equipment 


Contaminants 


■  6.  Section  §  8 
revising 
revising  paragr; 
paragraph  (e)  tc 


Low-pressure  (R-11,  R-123,  R- 
113)  systems 

1.0  PPM ; 

20  PPM 

N/A 

1.0%  

No  turbidity  

Visually  clean  


R-12  systems 


1.0  PPM  

10  PPM  

2.0%  

0.02%  

No  turbidity  ... 
Visually  clean 


All  other 
systems 


1.0  PPM. 
20  PPM. 
2.0%. 
0.02%. 
No  turbidity. 
Visually  clean. 


160  is  amended  by 
paragraphs  (a)  and  (b)(3), 

ph  (d),  and  removing 
read  as  follows: 


§82.160    Approved  equipment  testing 
organizations. 

(a)  Any  equip  ment  testing 
organization  mi  ly  apply  for  approval  by 
the  Adrainistra  or  to  certify  equipment 
:  standards  in  §  82.158 
B2  or  C  of  this  subpart, 
shall  be  mailed  to: 
Section  608  Re<  ycling  Program 
Manager;  Globa  I  Programs  Division; 
Mail  Code:  6201  ij;  U.S.  Environmental 
Protection  Agei  cy;  1200  Pennsylvania 
Avenue,  NW.;  \  l/ashington,  DC  20460. 
(b)'  -   -       T 


pursuant  to  the 
and  appendices 
The  application 


(3)  Thorough  knowledge  of  the 
standards  and  recordkeeping  and 
reporting  requirements  as  they  appear  in 
§§  82.158  and  82.166  and  Appendices 
B2  and/or  C  (as  applicable)  of  this 
subpart. 
***** 

(d)  If  at  any  time  an  approved  testing 
organization  is  found  to  be  conducting 
certification  tests  for  the  purposes  of 
this  subpart  in  a  manner  not  consistent 
with  the  representations  made  in  its 
application  for  approval  under  this 
section,  the  Administrator  reserves  the 
right  to  revoke  approval  in  accordance 
with  §  82.169.  In  such  cases,  the 
Administrator  or  her  or  his  designated 
representative  shall  give  notice  to  the 


organization  setting  forth  the  basis  for 
her  or  his  determination. 

■  7.  Section  82.161  is  amended  by 
revising  paragraphs  (a)(1)  and  (e)  to  read 
as  follows: 

§82.161     Technician  certification. 

(a)  *  *  * 

(1)  Technicians,  as  defined  in 
§  82.152,  who  maintain,  service,  or 
repair  small  appliances  must  be 
properly  certified  as  Type  I  technicians. 
***** 

(e)  If  at  any  time  an  approved  program 
violates  any  of  the  above  requirements, 
the  Administrator  reserves  the  right  to 
revoke  approval  in  accordance  with 
§  82.169.  In  such  cases,  the 
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Administrator  or  her  or  his  designated 
representative  shall  give  notice  to  the 
organization  setting  forth  the  basis  for 
her  or  his  determination. 

***** 

■  8.  Section  82.164  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  82.1 64    Reclaimer  certification. 

***** 

(g)  Failiu-e  to  abide  by  any  of  the 
provisions  of  this  subpart  may  result  in 
revocation  or  suspension  of  the 
certification  of  the  reclaimer  in 
accordance  with  §  82.169.  In  such  cases, 
the  Administrator  or  her  or  his 
designated  representative  shall  give 
notice  to  the  organization  setting  forth 
the  basis  for  her  or  his  determination. 

■  9.  Section  82.169  is  added  to  subpart 
F  to  read  as  follows: 

§82.169    Suspension  and  revocation 
procedures. 

(a)  Failure  to  abide  by  any  of  the 
provisions  of  this  subpart  may  result  in 
the  revocation  or  suspension  of  the 
approval  to  certify  technicians  (under 

§  82.161),  approval  to  act  as  a  recovery/ 
recycling  equipment  testing 
organization  (under  §  82.160),  or 
reclaimer  certification  (under  §  82.164), 
hereafter  referred  to  as  the 
"organization."  In  such  cases,  the 
Administrator  or  her  or  his  designated 
representative  shall  give  notice  of  an 
impending  suspension  to  the  person  or 
organization  setting  forth  the  facts  or 
conduct  that  provide  the  basis  for  the 
revocation  or  suspension. 

(b)  Any  organization  that  has  received 
notice  of  an  impending  suspension  or 
revocation  may  choose  to  request  a 
hearing  and  must  file  that  request  in 
writing  within  30  days  of  the  date  of  the 
Agency's  notice  at  the  address  listed  in 
§  82.160  and  shall  set  forth  their 
objections  to  the  revocation  or 
suspension  and  data  to  support  the 
objections. 

(c)  If  the  Agency  does  not  receive  a 
written  request  for  a  hearing  within  30 
days  of  the  date  of  the  Agency's  notice, 
the  revocation  will  become  effective 
upon  the  date  specified  in  the  notice  of 
an  impending  suspension. 

(d)  If  cifter  review  of  the  request  and 
supporting  data,  the  Administrator  or 
her  or  his  designated  representative 
finds  that  the  request  raises  a  substantial 
factual  issue,  she  or  he  shall  provide  the 
organization  with  a  hearing. 

(e)  After  granting  a  request  for  a 
hearing  the  Administrator  or  her  or  his 
designated  representative  shall 
designate  a  Presiding  Officer  for  the 
hearing. 

(f)  The  hearing  shall  be  held  as  soon 
as  practicable  at  a  time  and  place 


determined  by  the  Administrator,  the 
designated  representative,  or  the 
Presiding  Officer. 

(g)  The  Administrator  or  her  or  his  ^  \ 
designated  representative  may,  at  his  or 
her  discretion,  direct  that  all  argument 
and  presentation  of  evidence  be 
concluded  within  a  specified  period 
established  by  the  Administrator  or  her 
or  his  designated  representative.  Said 
period  may  be  no  less  than  30  days  from 
the  date  that  the  first  written  offer  of  a 
hearing  is  made  to  the  applicant.  To 
expedite  proceedings,  the  Administrator 
or  her  or  his  designated  representative 
may  direct  that  the  decision  of  the 
Presiding  Officer  (who  need  not  be  the 
Administrator)  shall  be  the  final  EPA 
decision. 

(h)  Upon  appointment  pursuant  to 
paragraph  (e)  of  this  section,  the 
Presiding  Officer  will  establish  a 
hearing  file.  The  file  shall  consist  of  the 
following: 

(1)  The  notice  issued  by  the 
Administrator  imder  §  82.169(a); 

(2)  the  request  for  a  hearing  and  the 
supporting  data  submitted  therewith; 

(3)  all  documents  relating  to  the 
request  for  certification  and  all 
documents  submitted  therewith;  and 

(4)  correspondence  and  other  data 
material  to  the  hearing. 

(i)  The  hearing  file  will  be  available 
for  inspection  by  the  petitioner  at  the 
office  of  the  Presiding  Officer. 

(j)  An  applicant  may  appear  in  person 
or  may  be  represented  by  covmsel  or  by 
any  other  duly  authorized 
representative. 

(k)  The  Presiding  Officer,  upon  the 
request  of  any  party  or  at  his  or  her 
discretion,  may  arrange  for  a  pre-hearing 
conference  at  a  time  and  place  he  or  she 
specifies.  Such  pre-hearing  conferences 
will  consider  the  following: 

(1)  Simplification  of  the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  introduction  of  documents; 

(3)  Limitation  of  the  number  of  expert 
witnesses; 

(4)  Possibility  of  agreement  disposing 
of  any  or  all  of  the  issues  in  dispute;  and 

(5)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  hearing,  including 
such  additional  tests  as  may  be  agreed 
upon  by  the  parties. 

(1)  The  results  of  the  conference  shall 
be  reduced  to  vkrriting  by  the  Presiding 
Officer  and  made  part  of  the  record. 

(m)  Hearings  shall  be  conducted  by 
the  Presiding  Officer  in  an  informal  but 
orderly  and  expeditious  manner.  The 
parties  may  offer  oral  or  written 
evidence,  subject  to  the  exclusion  by  the 
Presiding  Officer  of  irrelevant, 
immatericd,  and  repetitious  evidence. 

(n)  Witnesses  will  not  be  required  to 
testify  under  oath.  However,  the 


Presiding  Officer  shall  call  to  the 
attention  of  witnesses  that  their 
statements  may  be  subject  to  the 
provisions  of  18  U.S.C.  1001,  which 
imposes  penalties  for  knowingly  making 
false  statements  or  representations  or 
using  false  dociunents  in  any  matter 
within  the  jurisdiction  of  any 
depaitment  or  agency  of  the  United 
States. 

(o)  Any  witness  may  be  examined  or 
cross-examined  by  the  Presiding  Officer, 
the  parties,  or  their  representatives. 

(p)  Hearings  shall  be  reported 
verbatim.  Copies  of  transcripts  of 
proceedings  may  be  purchased  by  the 
petitioner  from  the  reporter. 

(q)  All  written  statements,  charts, 
tabulations,  and  similar  data  offered  in 
evidence  at  the  hearings  shall,  upon  a 
showing  satisfactory  to  the  Presiding 
Officer  of  their  authenticity,  relevancy, 
and  materiality,  be  received  in  evidence 
and  shall  constitute  a  part  of  the  record. 

(r)  Oral  argument  may  be  permitted  at 
the  discretion  of  the  Presiding  Officer 
and  shall  be  reported  as  part  of  the 
record  unless  otherwise  ordered  by  the 
Presiding  Officer. 

(s)  The  Presiding  Officer  shall  make 
an  initial  decision  that  shall  include 
written  findings  and  conclusions  and 
the  reasons  or  basis  regarding  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record.  The  findings, 
conclusions,  and  written  decision  shall 
be  provided  to  the  parties  and  made  a 
part  of  the  record.  The  initial  decision 
shall  become  the  decision  of  the 
Administrator  without  further 
proceedings,  unless  there  is  an  appeal  to 
the  Administrator  or  motion  for  review 
by  the  Administrator  within  20  days  of 
the  date  the  initial  decision  was  filed. 

(t)  On  appeal  from  or  review  of  the 
initial  decision,  the  Administrator  or 
her  or  his  designated  representative 
shall  have  all  the  powers  which  he  or 
she  would  have  in  making  the  initial 
decision,  including  the  discretion  to 
require  or  allow  briefs,  oral  argument, 
the  taking  of  additional  evidence,  or  a 
remand  tc  the  Presiding  Officer  for 
additional  proceedings.  The  decision  by 
the  Administrator  or  her  or  his 
designated  representative  shall  include 
written  findings  and  conclusions  and 
the  reasons  or  basis  therefore  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  appeal  or  considered 
in  the  review. 

■  10.  Appendix  A  to  subpart  F  is  revised 
to  read  as  follows: 
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Appendix  A  to  Subpart  F  of  Part  82- 
Specificationp  for  Fluorocartion 
Refrigerants 


This  append 
Conditioning 
Standard  700-1995 


X  is  based  on  Air- 
Refrigeration  Institute 


aid 


Section  1.  Purpose 


1 . 1     Purposi 
standard  is  to 
refrigerants 
reclaimed  an 
and  existing  re 
conditioning 
CFR  part  82, 

1.1.1     Intent 
the  guidance 
manufacturers 
repackagers.  di 


servicemen,  contractors 

1.1.2     Revie\' 
standard  is  s 
as  the  technol 


ilo|  y 
Section  2.  Scop^ 
2.1     Scope 


The  purpose  of  this 
ek/aluate  and  accept/reject 
regiirdless  of  source  (i.e.,  new, 
d/pr  repackaged)  for  use  in  new 

igeration  and  air- 
pi  oducts  as  required  under  40 
su  jpart  F. 

This  standard  is  intended  for 
of  the  industry  including 
refrigerant  reclaimers, 
i^tributors,  installers, 

and  for  consumers. 
and  Amendment.  This 

to  review  and  amendment 
advances. 


sub  act 


Thi 


S( 


f(ii 


acceptable  leve 
requirements 
other  refrigerani  s 
lists  acceptable 
refrigerants  are 
113:R-H4;R- 
and  R-503;  as 
ASHRAE  Standard 
Society  of  Heat 
conditioning 
1992).  Copies 
Publications 
Atlanta.  GA  303t9 
inspected  at  Puljlic 
Environmental 
Constitution 
room  B-108 


is  standard  specifies 
of  contaminants  (purity 
r  various  fluorocarbon  and 

regardless  of  source  and 
est  methods.  These 
(-11:  R-12;  R-13:  R-22;  R- 
123;R-124;R-500;R-502; 
referenced  in  the  ANSI/ 
34-1992.  (American 
i.  Refrigerating  and  Air- 
jneers.  Inc.,  Standard  34- 
be  obtained  from  ASHRAE 
1791  Tullie  Circle,  NE, 
Copies  may  also  be 
Docket  No.  A-92-01, 
1  totection  Agency,  1301 
NW.,  Washington,  DC  in 


lEn? 
miy 
Sahs 


Av  f. 


Section  3.  Defin  tions 


3.1     Shall.  Sl^uld. 
Recommended. 
"recommended, 
shall  be  in 

3.1.1     Shall. 
is  used  for  a 


provision  is 
the  standard  is 

3.1.2     Should 
Recommended. 
or  "it  is  recommended 
provisions  whic 
which  are  desirable 


4.1 
refrigerants  and 
listed  in  the  folic 


Charactei  ization 


Contamin  ints 


Recommended,  or  It  Is 
"Shall,"  "should," 
or  "it  is  recommended" 
terpreted  as  follows: 

Where  "shall"  or  "shall  not" 
pro  rision  specified,  that 
mai^datory  if  compliance  with 
aimed. 

Recommended,  or  It  is 
Should,"  "recommended," 

is  used  to  indicate 
are  not  mandatory  but 
as  good  practice. 


Section  4.  Charajcterization  of  Refrigerants 
and  Contaminaiits 


Characte  ization.  Characterization  of 
i  lontaminants  addressed  are 
wing  general  classifications: 


4.1.1 

a.  Gas  Chroma  ography 

b.  Boiling  poir  I  and  boiling  point  range 
4.1.2     " 

a.  Water 

b.  Chloride 

c.  Acidity 

d.  High  boiling  i 

e.  Particulates/  soli 

f.  Non-condeni  ables 

g.  Impurities  ii  eluding  other  refrigerants 


residue 
ids 


Section  5.  Sampling,  Summary  of  Test 
Methods  and  Maximum  Permissible 
Contaminant  Levels 

5.1     Referee  Test.  The  referee  test  methods 
for  the  various  contaminants  are  summarized 
in  the  following  paragraphs.  Detailed  test 
procedures  are  included  in  Appendix — C  to 
ARI  Standard  700-1995:  Analytical 
Procedures  for  ARI  Standard  700-1995,  1995, 
Air-Conditioning  and  Refrigeration  Institute. 
Appendix  C  to  ARI  Standard  700-1995  is 
incorporated  by  reference.  [This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  the  Air- 
Conditioning  and  Refrigeration  Institute, 
4301  North  Fairfax  Drive,  Arlington,  Virginia 
22203.  Copies  may  also  be  inspected  at 
Public  Docket  No.  A-92-01,  Environmental 
Protection  Agency,  1301  Constitution  Ave., 
NW.,  Washington,  DC,  in  room  B-108  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  Washington, 
DC].  If  alternative  test  methods  are  employed, 
the  user  must  be  able  to  demonstrate  that 
they  produce  results  equivalent  to  the 
specified  referee  method. 
5.2    Refrigerant  Sampling. 

5.2.1  Sampling  Precautions.  Special 
precautions  should  be  taken  to  assure  that 
representative  samples  are  obtained  for 
analysis.  Sampling  shall  be  done  by  trained 
laboratory  personnel  following  accepted 
sampling  and  safety  procedures. 

5.2.2  Gas  Phase  Sample.  A  gas  phase 
sample  shall  be  obtained  for  determining  the 
non-condensables.  Since  non-condensable 
gases,  if  present,  will  concentrate  in  the 
vapor  phase  of  the  refrigerant,  care  must  be 
exercised  to  eliminate  introduction  of  air 
during  the  sample  transfer.  Purging  is  not  an 
acceptable  procedure  for  a  gas  phase  sample 
since  it  may  introduce  a  foreign  product. 
Since  R-11,  R-113.  and  R-123  have  normal 
boiling  points  at  or  above  room  temperature, 
non-condensable  determination  is  not 
required  for  these  refrigerants. 

5.2.2.1  Connection.  The  sample  cylinder 
shall  be  connected  to  an  evacuated  gas 
sampling  bulb  by  means  of  a  manifold.  The 
manifold  should  have  a  valve  arrangement 
that  facilitates  evacuation  of  all  connecting 
tubing  leading  to  the  sampling  bulb. 

5.2.2.2  Equalizing  Pressures.  After  the 
manifold  has  been  evacuated,  close  the  valve 
to  the  pump  and  open  the  valve  on  the 
system.  Allow  the  pressure  to  equilibrate  and 
close  valves. 

5.2.3     Liquid  Phase  Sample.  A  liquid 
phase  sample  is  required  for  all  tests  listed 
in  this  standard  except  the  test  for  non- 
condensables. 

5.2.3.1  Preparation.  Place  a  clean,  empty 
sample  cylinder  with  the  valve  open  in  an 
oven  at  110°C  (230°F)  for  one  hour.  Remove 
it  from  the  oven  while  hot,  immediately 
connect  to  an  evacuation  system  and 
evacuate  to  less  than  1  mm  mercury  (1000 
microns).  Close  the  valve  and  allow  it  to  cool. 
Weigh  the  empty  cylinder. 

5.2.3.2  Manifolding.  The  valve  and  lines 
from  the  unit  to  be  sampled  shall  be  clean 
and  dry.  The  cylinder  shall  be  connected  to 
an  evacuated  gas  sampling  cylinder  by  means 
of  a  manifold  The  manifold  should  have  a 


valve  arrangement  that  facilitates  evacuation 
of  all  connecting  tubing  leading  to  the 
sampling  cylinder. 

5.2.3.3  Liquid  Sampling.  After  the 
manifold  has  been  evacuated,  close  the  valve 
to  the  pump  and  open  the  valve  on  the 
system.  Take  the  sample  as  a  liquid  by 
chilling  the  sample  cylinder  slightly. 
Accurate  analysis  requires  that  the  sample 
container  be  filled  to  at  least  60%  by  volume, 
however  under  no  circumstances  should  the 
cylinder  be  filled  to  more  than  80%  by 
volume.  This  can  be  accomplished  by 
weighing  the  empty  cylinder  and  then  the 
cylinder  with  refrigerant.  When  the  desired 
cimount  of  refrigerant  has  been  collected, 
close  the  valve(s)  and  disconnect  the  sample 
cylinder  immediately. 

5.2.3.4  Record  Weight.  Check  the  sample 
cylinder  for  leaks  and  record  the  gross 
weight. 

5.3    Refrigerant  Characterization. 

5.3.1  Pr/mo/y  JWet/ioc/.  The  primary 
method  shall  be  gas  chromatography  (GC)  as 
described  in  Appendix-C  to  ARI  Standard 
700-1995.  The  chromatogram  of  the  sample 
shall  be  compared  to  known  standards. 

5.3.2  Alternative  Method.  Determination 
of  the  boiling  point  and  boiling  point  range 
is  an  acceptable  alternative  test  method 
which  can  be  used  to  characterize 
refrigerants.  The  test  method  shall  be  that 
described  in  the  Federal  Specification  for 
"Fluorocarbon  Refrigerants,"  BB-F-1421  B, 
dated  March  5,  1982,  section  4.4.3. 

5.3.3  Required  Values.  The  required 
values  for  boiling  point  and  boiling  point 
range  are  given  in  Table  lA,  Physical 
Properties  of  Single  Component  Refrigerants; 
Table  IB,  Physical  Properties  ofZeotropic 
Blends  (400  Series  Refrigerants);  and  Table 
IC,  Physical  Properties  of  Azeotropic  Blends 
(500  Series  Refrigerants). 

5.4     Water  Content. 

5.4.1  Mef/ioc/.  The  Coulometric  Karl 
Fischer  Titration  shall  be  the  primary  test 
method  for  determining  the  water  content  of 
refrigerants.  This  method  is  described  in 
Appendix-C  to  ARI  Standard  700-1995.  This 
method  can  be  used  for  refrigerants  that  are 
either  a  liquid  or  a  gas  at  room  temperature, 
including  refrigerants  11,  113,  and  123.  For 
all  refrigerants,  the  sample  for  water  analysis 
shall  be  taken  from  the  liquid  phase  of  the 
container  to  be  tested.  Proper  operation  of  the 
analytical  method  requires  special  equipment 
and  an  experienced  operator.  The  precision 
of  the  results  is  excellent  if  proper  sampling 
and  handling  procedures  are  followed. 
Refrigerants  containing  a  colored  dye  can  be 
successfully  analyzed  for  water  using  this 
method. 

5.4.2  Limits.  The  value  for  water  content 
shall  be  expressed  as  parts  per  million  by 
weight  and  shall  not  exceed  the  maximum 
specified  (see  Tables  lA,  IB,  and  IC). 

5.5    Chloride.  The  refrigerant  shall  be 
tested  for  chloride  as  an  indication  of  the 
presence  of  hydrochloric  acid  and/or  metal 
chlorides.  The  recornmended  procedure  is 
intended  for  use  with  new  or  reclaimed 
refrigerants.  Significant  amounts  of  oil  may 
interfere  with  the  results  by  indicating  a 
failure  in  the  absence  of  chloride. 

5.5.1    Method.  The  test  method  shall  be 
that  described  in  Appendix-C  to  ARI 
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Standard  700-1995.  The  test  will  show 
noticeable  turbidity  at  chloride  levels  of 
about  3  ppm  by  weight  or  higher. 

5.5.2     Turbidity.  The  results  of  the  test 
shall  not  exhibit  any  sign  of  turbidity.  Report 
the  results  as  "pass"  or  "fail." 

5.6  Acidity. 

5.6.1  Method.  The  acidity  test  uses  the 
titration  principle  to  detect  any  compound 
that  is  highly  soluble  in  water  and  ionizes  as 
an  acid.  The  test  method  shall  be  that 
described  in  Appendix — C  to  ARI  Standard 
700-1995.  This  test  may  not  be  suitable  for 
determination  of  high  molecular  weight 
organic  acids;  however,  these  acids  will  be 
found  in  the  high  boiling  residue  test 
outlined  in  5.7.  The  test  requires  a  100  to  120 
gram  sample  and  has  a  detection  limit  of  0.1 
ppm  by  weight  calculated  as  HCl. 

5.6.2  Limits.  The  maximum  permissible 
acidity  is  1  ppm  by  weight  as  HCl. 

5.7  High  Boiling  Residue. 

5.7.1     Method.  High  boiling  residue  shall 
be  determined  by  measuring  the  residue  of  a 
standard  volume  of  refrigerant  after 
evaporation.  The  refrigerant  sample  shall  be 
evaporated  at  room  temperature  or  at  a 
temperature  45°C  (115°F)  for  all  refrigerants, 
except  R-113  which  shall  be  evaporated  at 
60°C  (140°F),  using  a  Goetz  bulb  as  specified 
in  Appendix— C  to  ARI  Standard  700-1995. 
Oils  and/or  organic  acids  will  be  captured  by 
this  method. 


5.7.2    Limits.  The  value  for  high  boiling 
residue  shall  be  expressed  as  a  percentage  by 
volume  and  shall  not  exceed  the  maximum 
percent  specified  (see  Tables  lA,  IB,  and  IC). 
An  alternative  gravimetric  method  is 
described  in  Appendix — C  to  ARI  Standard 
700-1995. 

5.8  Method  of  Tests  for  Particulates  and 
Solids. 

5.8.1     Method.  A  measured  amount  of 
sample  is  evaporated  from  a  Goetz  bulb 
under  controlled  temperature  conditions. 
The  particulates/ solids  shall  be  determined 
by  visual  examination  of  the  Goetz  bulb  prior 
to  the  evaporation  of  refrigerant.  Presence  of 
dirt,  rust  or  other  particulate  contamination 
is  reported  as  "fail."  For  details  of  this  test 
method,  refer  to  Part  3  of  Appendix — C  to 
ARI  Standard  700-1995. 

5.9  Non-Condensables. 

5.9.1  Sample.  A  vapor  phase  sample  shall 
be  used  for  determination  of  non- 
condensables.  Non-condensable  gases  consist 
primarily  of  air  accumulated  in  the  vapor 
phase  of  refrigerants.  The  solubility  of  air  in 
the  refrigerant's  liquid  phase  is  extremely 
low  and  air  is  not  significant  as  a  liquid 
phase  contaminant.  The  presence  of  non- 
condensable  gases  may  reflect  poor  quality 
control  in  transferring  refrigerants  to  storage 
tanks  and  cylinders. 

5.9.2  Method.  The  test  method  shall  be 
gas  chromatography  with  a  thermal 


conductivity  detector  as  described  in 
Appendix— C  to  ARI  Standard  700-1995. 

5.9.3    Limit.  The  maximum  level  of  non- 
condensables  in  the  vapor  phase  of  a 
refrigerant  in  a  container  shall  not  exceed 
1.5%  by  volume  (see  Tables  lA,  IB,  and  IC). 

5.10     Impurities,  including  Other 
Refrigerants. 

5.10.1  Method.  The  amount  of  other 
impurities  including  other  refrigerants  in  the 
subject  refrigerant  shall  be  determined  by  gas 
chromatography  as  described  in  Appendix — 
C  to  ARI  Standard  700-1995. 

5.10.2  Limit.  The  subject  refrigerant  shall 
not  contain  more  than  0.5%  by  weight  of 
impurities  including  other  refrigerants  [see 
Tables  lA,  IB,  and  IC). 

Section  6.  Reporting  Procedure 

6.1    Reporting  Procedure.  The  source 
(manufacturer,  reclaimer  or  repackager)  of 
the  packaged  refrigerant  shall  be  identified. 
The  refrigerant  shall  be  identified  by  its 
accepted  refrigerant  number  and/or  its 
chemical  name.  Maximum  permissible  levels 
of  contaminants  are  shown  in  Tables  lA,  IB. 
and  IC.  Test  results  shall  be  tabulated  in  a 
like  manner. 
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Refrigeration,  American  Society  of  Heating 
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Other  Refrigerants,  Air-Conditioning  and 
Refrigeration  Institute,  1995,  4301  North 
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800  North  Capitol  Street,  NW.,  Washington, 
DC  20402;  U.S.A. 

■  11.  Appendix  B  to  subpeirt  F  is 
amended  by: 

■  a.  Designating  appendix  B  as  appendix 
Bl; 

■  b.  Revising  the  introductory  text  of 
appendix  B  and  sections  3.2  through  3.4; 

■  c.  Adding  paragraph  11.3; 

■  d.  Removing  section  12;  and 

■  e.  Adding  appendix  B2  to  read  as 
follows: 

Appendix  Bl  to  Subpart  F  of  Part  82— 
Performance  of  Refrigerant  Recovery, 
Recycling,  and/or  Reclaim  Equipment 

This  appendix  is  based  on  the  Air- 
Conditioning  and  Refrigeration  Institute 
Standard  740-1993. 


Section  3.  Definitions 

***** 

3.2  Recover.  Reference  40  CFR  82.152. 

3.3  Recycle.  Reference  40  CFR  82.152. 

3.4  Reclaim.  Reference  40  CFR  82.152. 
***** 

11.3    The  nameplate  shall  also  conform  to 
the  labeling  requirements  established  for 
certified  recycling  and  recovery  equipment 
established  at  40  CFR  82.158(h). 


Appendix  B2  to  Subpart  F  of  Part  82— 
Performance  of  Refrigerant  Recovery, 
Recycling,  and/or  Reclaim  Equipment 

This  appendix  is  based  on  the  Air- 
Conditioning  and  Refrigeration  Institute 
Standard  740-1995. 

Section  1 

Purpose  1.1  Purpose.  The  purpose  of  this 
standard  is  to  establish  methods  of  testing  for 
rating  and  evaluating  the  performance  of 


refrigerant  recovery,  and/or  recycling 
equipment  and  general  equipment 
requirements  (herein  referred  to  as 
"equipment")  for  contaminant  or  purity 
levels,  capacity,  speed  and  purge  loss  to 
minimize  emission  into  the  atmosphere  of 
designated  refrigerants. 

Section  2 

Scope  2.1     Scope.  This  standard  applies  to 
equipment  for  recovering  and/or  recycling 
single  refrigerants,  azeotropics,  zeotropic 
blends,  and  their  normal  contaminants  from 
refrigerant  systems.  This  standard  defines  the 
test  apparatus,  test  gas  mixtures,  sampling 
procedures  and  analytical  techniques  that 
will  be  used  to  determine  the  performance  of 
refrigerant  recovery  and/or  recycling 
equipment  (hereinafter,  "equipment"). 

Section  3.  Definitions 

3.1  Definitions.  All  terms  in  this 
appendix  will  follow  the  definitions  in 
§82.152  unless  otherwise  defined  in  this 
appendix. 

3.2  Clearing  Refrigerant.  Procedures  used 
to  remove  trapped  refrigerant  from 
equipment  before  switching  from  one 
refrigerant  to  another. 

3.3  High  Temperature  Vapor  Recovery 
Rate.  For  equipment  having  at  least  one 
designated  refrigerant  (see  11.2)  with  a 
boiling  point  in  the  range  of  -50  to  +10°C, 
the  rate  will  be  measured  for  R-22,  or  the 
lowest  boiling  point  refrigerant  if  R-22  is  not 
a  designated  refrigerant. 

3.4  Published  Ratings.  A  statement  of  the 
assigned  values  of  those  performance 
characteristics,  under  stated  rating 
conditions,  by  which  a  unit  may  be  chosen 
to  fit  its  application.  These  values  apply  to 
all  units  of  like  nominal  size  and  type 
(identification)  produced  by  the  same 
manufacturer.  As  used  herein,  the  term 
"published  rating"  includes  the  rating  of  all 
performance  characteristics  shown  on  the 
unit  or  published  in  specifications, 
advertising  or  other  literature  controlled  by 
the  mfuiufacturer,  at  stated  rating  conditions. 

3.5  Push/Pull  Method.  The  push/pull 
refrigerant  recovery  method  is  defined  as  the 
process  of  transferring  liquid  refrigerant  from 
a  refrigeration  system  to  a  receiving  vessel  by 
lowering  the  pressure  in  the  vessel  and 
raising  the  pressure  in  the  system,  and  by 
connecting  a  separate  line  between  the 
system  liquid  port  and  the  receiving  vessel. 

3.6  Recycle  Flow  Rate.  The  amount  of 
refrigerant  processed  divided  by  the  time 
elapsed  in  the  recycling  mode.  For 
equipment  which  uses  a  separate  recycling 
sequence,  the  recycle  rate  does  not  include 
the  recovery  rate  (or  elapsed  time).  For 
equipment  which  does  not  use  a  separate 
recycling  sequence,  the  recycle  rate  is  a  rate 
based  solely  on  the  higher  of  the  liquid  or 
vapor  recovery  rate,  by  which  the 
contaminant  levels  were  measured. 

3.7  Residual  Trapped  Refrigerant. 
Refrigerant  remaining  in  equipment  after 
clearing. 

3.8  Shall,  Should,  Recommended  or  It  Is 
Recommended  shall  be  interpreted  as 
follows: 

3.8.1     Shall.  Where  "shall"  or  "shall  not" 
is  used  for  a  provision  specified,  that 


provision  is  mandatory  if  compliance  with 
this  appendix  is  claimed. 

3.8.2     Should,  Recommended  or  It  Is 
Recommended  is  used  to  indicate  provisions 
which  are  not  mandatory  but  which  are 
desirable  as  good  practice. 

3.9  Standard  Contaminated  Refrigerant 
Sample.  A  mixture  of  new  or  reclaimed 
refrigerant  and  specified  quantities  of 
identified  contaminants  which  constitute  the 
mixture  to  be  processed  by  the  equipment 
under  test.  These  contaminant  levels  are 
expected  only  from  severe  service  conditions. 

3.10  Trapped  Refrigerant.  The  amount  of 
refrigerant  remaining  in  the  equipment  after 
the  recovery  or  recovery/recycling  operation 
but  before  clearing. 

3.11  Vapor  Recovery  Rate.  The  average 
rate  that  refrigerant  is  withdrawn  from  the 
mixing  chamber  between  two  pressures  as 
vapor  recovery  rate  is  changing  pressure  and 
temperature  starting  at  saturated  conditions 
either  24°C  or  at  the  boiling  point  100  kPa 
(abs),  whichever  is  higher.  The  final  pressure 
condition  is  10%  of  the  initial  pressure,  but 
not  lower  than  the  equipment  final  recovery 
vacuum  and  not  higher  than  100  kPa  (abs). 

Section  4.  General  Equipment  Requirements 

4.1  Equipment  Information.  The 
equipment  manufacturer  shall  provide 
operating  instructions,  necessary 
maintenance  procedures  and  source 
information  for  replacement  parts  and  repair. 

4.2  Filter  Replacement.  The  equipment 
shall  indicate  when  any  filter/drier(s)  needs 
replacement.  This  requirement  can  be  met  by 
use  of  a  moisture  transducer  and  indicator 
light,  by  use  of  a  sight  glass/moisture 
indicator  or  by  some  measurement  of  the 
amount  of  refrigerant  processed  such  as  a 
flow  meter  or  hour  meter.  Written 
instructions  such  as  "to  change  the  filter 
every  181  kg,  or  every  30  days"  shall  not  be 
acceptable  except  for  equipment  in  large 
systems  where  the  liquid  recovery  rate  is 
greater  than  11.3  kg/min  where  the  filter/ 
drier(s)  would  be  changed  for  every  job. 

4.3  Pur^e  of  Non-Condensable.  If  non- 
condensables  are  purged,  the  equipment 
shall  either  automatically  purge  non- 
condensables  or  provide  indicating  means  to 
guide  the  purge  process. 

4.4  Purge  Loss.  The  total  refrigerant  loss  . 
due  to  purging  non-condensables,  draining 
oil  and  clearing  refrigerant  [see  9.5)  shall  be 
less  than  3%  (by  weight)  of  total  processed 
refrigerant. 

4.5  Permeation  Rate.  High  pressure  hose 
assemblies  Vs  in.  [16  mm]  nominal  and 
smaller  shall  not  exceed  a  permeation  rate  of 
3.9  g/cm^/yr  (internal  surface)  at  a 
temperature  of  48.8°C.  Hose  assemblies  that 
UL  recognized  as  having  passed  ANSI/UL 
1963  requirements  shall  be  accepted  without 
testing.  See  7.1.4. 

4.6  Clearing  Trapped  Refrigerant.  For 
equipment  rated  for  more  than  one 
refrigerant,  the  manufacturer  shall  provide  a 
method  and  instructions  which  will 
accomplish  connections  and  clearing  within 
15  minutes.  Special  equipment,  other  than  a 
vacuum  pump  or  manifold  gauge  set  shall  be 
furnished.  The  clearing  procedure  shall  not 
rely  upon  the  storage  cylinder  below 
saturated  pressure  conditions  at  ambient 
temperature. 
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Section  6.  Test  Apparatus 

6.1  General  Recommendations.  The 
recommended  test  apparatus  is  described  in 
the  following  paragraphs.  If  alternate  test 
apparatus  are  employed,  the  user  shall  be 
able  to  demonstrate  that  they  produce  results 
equivalent  to  the  specified  referee  apparatus. 

6.2  Self-Contained  Equipment  Test 
Apparatus.  The  apparatus,  shown  in  Figure 
1,  shall  consist  of: 

6.2.1  Mixing  Chamber.  A  mixing  chamber 
consisting  of  a  tank  with  a  conical-shaped 
bottom,  a  bottom  port  and  piping  for 
delivering  refrigerant  to  the  equipment, 
various  ports  and  valves  for  adding 
refrigerant  to  the  chamber  and  stirring  means 
for  mixing. 

6.2.2  Filling  Storage  Cylinder.  The  storage 
cylinder  to  be  filled  by  the  refrigerant 
transferred  shall  be  cleaned  and  at  the 


pressure  of  the  recovered  refrigerant  at  the 
beginning  of  the  test.  It  will  not  be  filled  over 
80%,  by  volume. 

6.2.3  Vapor  Feed.  Vapor  refrigerant  feed 
consisting  of  evaporator,  control  valves  and 
piping  to  create  a  3.0°C  superheat  condition 
at  an  evaporating  temperature  of  21°C  ±2K. 

6.2.4  Alternative  Vapor  Feed.  An 
alternative  method  for  vapor  feed  shall  be  to 
pass  the  refrigerant  through  a  boiler  and  then 
through  an  automatic  pressure  regulating 
valve  set  at  different  saturation  pressures, 
moving  from  saturated  pressure  at  24°C  to 
final  pressure  of  recovery. 

6.2.5  Liquid  Feed.  Liquid  refrigerant  feed 
consisting  of  control  valves,  sampling  port 
and  piping. 

6.2.6  Instrumentation.  Instrumentation 
capable  of  measuring  weight,  temperature, 
pressure  and  refrigerant  loss,  as  required. 


Table  1.— Standard  Contaminated  Refrigerant  Samples 


t:  ppm  by  Weight 
Characterized 


Moisture  Confeht:  ppm  by  Weight  of 

Pure  refrigerc  nt 
Particulate  Content: 
of  Pure  Refri  jerant 

byi  

Acid  Content: 
Pure  Refrigerant — (mg 
kg  Refrigerani) 
Mineral  Oil  Con  ent 

%  by  Weijht  of  Pure  Refrig- 
erant 
Viscosity  (auS) 
Non-Condensat  le  Gases  (Air  Con- 
tent): %  by  Volume 


ppm   by  Weight  of 
KOH   per 
Characterized  by  ^ 


R11 


100 

80 

500 


20 
300 

NA 


R12 


80 

80 

100 


5 
150 


R13 


30 
NA 
NA 
NA 
3 


R22 


200 


80 


500 


5 
300 


R113 


100 


80 


400 


20 
300 

NA 


R114 


85 

80 

200 


20 
300 


R123 


200 

80 

500 


20 
300 

NA 


R134a 


200 

80 

100 


5 

1503 


R500 


200 

80 

100 


5 
150 


R502 


200 

80 

100 


5 
150 


R503 


30 

NA 

NA 

NA 

3 


c  jntent  shall  consist  of  inert  materials  and  shall  comply  with  particulate  requirements  in  appendix  B 
it!  of  60%  oleic  acid  and  40%  hydrochloric  acid  on  a  total  number  basis 
es(er-based  oil. 
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Figure   1.      Test  Apparatus    for 
Self-contained  Ec[uipment 


Moisture 


Noiv«ond9nsabl«  Gas 


Particulate 


[^ 


Oil 


Push/Pull 
\teporPort 


[€FH8>] 


Optional  valved  membiane 
■rrangament  co  refrigefant 
trofn  circulating  pump  can 
wash  tlta  contaminants  Into 
tha  mixing  chamber. 


55 


' w 


9 

iPn 


Refrigerant 

Supply 

Container 


1 


Pressure 
_J  Gauge 


Mixing 
Chamber 


K_yl 


y 


Circulating 
Pump 


SS^ES® 


Scale 


Liquid 
Valve  (x) 


To  Recovery, 
and/or  Recycle  Unit 


BILUNG  CODE  6560-50-C 

6.3     Size.  The  size  of  the  mixing  chamber 
shall  be  a  minimum  of  .09  m^.  The  bottom 
port  and  the  refrigerant  feed  shall  depetid  on 


the  size  of  the  equipment.  Typically,  the 
mixing  valves  and  piping  shall  be  9.5  mm. 
For  large  equipment  to  be  used  on  chillers, 
the  minimum  inside  diameter  of  ports,  valves 


and  pipings  shall  be  the  smaller  of  the 
manufacturer's  recommendation  or  37  mm. 
6.4    System  Dependent  Equipment  Test 
Apparatus.  This  test  apparatus  is  to  be  used 
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Section  7.  Perfo  rmance 


7.1     General 

7.1.1 
conducted  at  an 
.±1K  except  high 
shall  be  at  40°C 
conditions  of  6. 
long  as  liquid 
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7.1.2 
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Testing 
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Refrige  rants.  The  equipment  shall 
lesignated  refrigerants  [see 
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11.2).  All  tests  in  Section  7  shall  be 
completed  for  each  refrigerant  before  starting 
tests  with  the  next  refrigerant. 

7.1.3  Selected  Tests.  Tests  shall  be  as 
appropriate  for  the  equipment  type  and 
ratings  parameters  selected  (see  9.9, 11.1  and 
11.2). 

7.1.4  Hose  Assemblies.  For  the  purpose  of 
limiting  refrigerant  emissions  to  the 
atmosphere,  hose  assemblies  shall  be  tested 
for  permeation  according  to  ANSI/UL 
Standard  1963,  Section  40.10. 

7.2  Equipment  Preparation  and 
Operation.  The  equipment  shall  be  prepared 
and  operated  per  the  operating  instructions. 

7.3  Test  Batch.  The  test  batch  consisting 
of  refrigerant  sample  (see  Section  5)  of  the 
test  refrigerant  shall  be  prepared  and 
thoroughly  mixed.  Continued  mixing  or 
stirring  shall  be  required  during  the  test 
while  liquid  refrigerant  remains  in  the 
mixing  chamber.  The  mixing  chamber  shall 
be  filled  to  80%  level  by  volume. 

7.3.1     Control  Test  Batch.  Prior  to  starting 
the  test  for  the  first  batch  for  each  refrigerant, 
a  liquid  sample  will  be  drawn  from  the 
mixing  chamber  and  analyzed  per  Section  8 
to  assure  that  contaminant  levels  match 
Table  1  within  ±10  ppm  for  moisture,  ±20 
ppm  for  particulate,  ±20  ppm  for  oleic  acid 
and  ±0.5%  for  oil. 


7.4    Recovery  Tests  (Recovery  and 
Recovery/Recycle  Equipment). 

7.4. 1 .  Determining  Recovery  Rates.  The 
liquid  and  vapor  refrigerant  recovery  rates 
shall  be  measured  during  the  first  test  batch  ' 
for  each  refrigerant  (see  9.1,  9.2  and  9.4). 
Equipment  preparation  and  recovery  cylinder 
changeover  shall  not  be  included  in  elapsed 
time  measurements  for  determining  vapor 
recovery  rate  and  liquid  refiigerant  recovery 
rate.  Operations  such  as  subcooling  the 
recovery  cylinder  shall  be  included. 
Recovery  cylinder  shall  be  the  same  size  as 
normally  furnished  or  specified  in  the 
instructions  by  the  equipment  manufacturer. 
Oversized  tanks  shall  not  be  permitted. 

7.4.1.1    Liquid  Refrigerant  Recovery  Rate. 
If  elected,  the  recovery  rate  using  the  liquid 
refrigerant  feed  means  (see  6.2.5)  shall  be 
determined.  After  the  equipment  reaches 
stabilized  conditions  of  condensing 
temperature  and/or  recovery  cylinder 
pressure,  the  recovery  process  shall  be 
stopped  and  an  initial  weight  shall  be  taken 
of  the  mixing  chamber  (see  9.2).  The  recovery 
process  shall  be  continued  for  a  period  of 
time  sufficient  to  achieve  the  accuracy  in  9.4. 
The  recovery  process  shall  be  stopped  and  a 
final  weight  shall  be  taken  of  the  mixing 
chamber. 

BILLING  CODE  6560-50-P 
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7.4.1.2  Vaf 
If  elected,  the 
be  measured  tc 
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refrigerant  in 
recovery  feed 
conditions  of 
24°C  or  the  boi 
absolute . 
chamber  and 
At  final  cond 
the  mixing 
condition,  but 
vacuum  {see  9 
measure  the  w 
and  the  elapse 
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Recovery  Rate 
having  at  least 
11.2)  with  a 
and  +10'=C 
refrigerant  will; 
22  is  not  a  des 
test  in  7.4.1.2  a 
and  continue  tc 
it  will  achieve 
7.4.3). 

7.4.2 
determining  th( 
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appropriate.  If 
recovery  [see  7 
means  describe^ 
vapor  recovery 
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operation  until 
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refrigerant  clea 
the  instruction 
the  weight  of  an 
have  been  emi 
the  clearing  _ 
loops  are  used 
refrigerant  shall 
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lor  Refrigerant  Recovery  Rate. 
verage  vapor  flow  rate  shall 
accuracy  requirements  in 
conditions  with  no  liquid 
mixing  chamber.  The  liquid 
I  leans  shall  be  used.  At  initial 
s  iturated  vapor  at  the  higher  of 
"  ing  temperature  (100  kPa 
the  weight  of  the  mixing 
e  pressure  shall  be  recorded, 
representing  pressure  in 
of  10%  of  the  initial 
lot  less  than  the  final  recovery 
))  nor  more  than  100  kPa, 
( ight  of  the  mixing  chamber 
time. 

Temperature  Vapor 
Applicable  for  equipment 
)ne  designated  refrigerant  (see 
point  between  -  50°C 
the  rate  for  R-22,  or  the 
the  lowest  boiling  point  if  R- 
;  ;nated  refrigerant.  Repeat  the 
saturated  conditions  at  40°C 
operate  equipment  to  assure 
le  final  recovery  vacuum  [see 

Recov  >ry  Operation.  This  test  is  for 
final  recovery  vacuum  and 
refnove  contaminants  as 

uipment  is  rated  for  liquid 
.1.3),  liquid  recovery  feed 
in  6.2.5  shall  be  used.  If  not, 
neans  described  in  6.2.3  or 
!  ed.  Continue  recovery 
ill  liquid  is  removed  from  the 
vapor  is  removed  to  the 
eqi^ipment  shuts  down  by 

or  is  manually  shut  off  per 
instnfctions. 

L  raining.  Capture  oil  from  the 
n  ervals  as  required  in  the 
Record  the  weight  of  the 
etely  remove  refrigerant 
evaciiation  or  other  appropriate 
i;  iht  difference  shall  be  used 

/  ecovery  Vacuum.  At  the  end 

bptch  for  each  refrigerant,  the 

vapor  valve  of  the  apparatus 

\fter  waiting  1  minute,  the 

pressure  shall  be  recorded 


a  ten 


ejch  1 


Refrigerant.  This  test  will 

of  remaining  refrigerant  in 

clearing  and  therefore 

mixing  refrigerants  (see  4.6). 

"  Conditions.  At  the  end  of 

batch  for  each 
uipment  shall  be 

the  test  apparatus  (Figure 
5,  if  appropriate.  Perform 
_  operations  as  called  for  in 
n  lanual.  Capture  and  record 
refrigerant  which  would 
"  to  the  atmosphere  during 

for  use  in  9.5.  If  two 
recycling,  trapped 
)e  measured  for  both. 
Trapped  Refrigerant. 
test  cylinder  to  1.0  kPa 
the  empty  weight  of  the  test 
valves  to  the  equipment  so 
to  all  trapped  refrigerant. 
i  pment  to  the  test  cylinder 
to  recover  the  residual 


refrigerant.  Record  the  weight  of  the  test 
cylinder  using  a  recovery  cylinder  pressure 
no  less  than  specified  in  6.2.2.  Place  the  test 
cylinder  in  liquid  nitrogen  for  a  period  of  30 
minutes  or  until  a  vacuum  of  1000  microns 
is  reached,  whichever  occurs  first. 

7.5    Recycling  Tests  (Recovery/Recycle 
Equipment). 

7.5.1  Recycling  Operation.  As  each 
recovery  cylinder  is  filled  in  7.4.2,  recycle 
according  to  operating  instructions.  There 
will  not  necessarily  be  a  separate  recycling 
sequence.  Note  non-condensable  purge 
measurement  in  9.5. 

.7.5.1.1     Recycle  Flow  flaf e.  Whi  le 
recycling  the  first  recovery  cylinder  for  each 
refrigerant,  determine  the  recycling  flow  rate 
by  appropriate  means  (see  9.3)  to  achieve  the 
accuracy  required  in  9.4. 

7.5.2  Non-Condensable  Sample.  After 
completing  7.4.3,  prepare  a  second  test  batch 
(7.3).  Recover  per  7.4.2  until  the  current 
recovery  cylinder  is  filled  to  80%  level  by 
volume.  Recycle  per  7.5.1.  Mark  this  cylinder 
and  set  aside  for  taking  the  vapor  sample.  For 
equipment  having  both  an  internal  tank  of  at 
least  3  kg  refrigerant  capacity  and  an  external 
recovery  cylinder,  two  recovery  cylinders 
shall  be  marked  and  set  aside.  The  first  is  the 
cylinder  described  above.  The  second 
cylinder  is  the  final  recovery  cylinder  after 
filling  it  to  80%  level  by  volume  and 
recycling. 

7.5.3  Liquid  Sample  for  Analysis.  Repeat 
steps  7.3,  7.4.2  and  7.5.1  with  further  test 
batches  until  indication  means  in  4.2  show 
the  filter/drier(s)  need  replacing. 

7.5.3.1  Multiple  Pass.  For  equipment  with 
a  separate  recycling  circuit  (multiple  pass), 
set  aside  the  current  cylinder  and  draw  the 
liquid  sample  (see  7.4)  from  the  previous 
cylinder. 

7.5.3.2  Single  Pass.  For  equipment  with 
the  single  pass  recycling  circuit,  draw  the 
liquid  sample  (see  7.4)  from  the  current 
cylinder. 

7.6    Measuring  Refrigerant  Loss. 
Refrigerant  loss  due  to  non-condensables 
shall  be  determined  by  appropriate  meems 
(see  9.5.1).  The  loss  could  occur  in  7.4.1, 
7.4.2  and  7.5.1. 

Section  8.  Sampling  and  Chemical  Analysis 
Methods 

8.1  Chemical  Analysis.  Chemical  analysis 
methods  shall  be  specified  in  appropriate 
standards  such  as  ARI  700-95  and  Appendix 
C  to  ARI  Standard  700-95. 

8.2  Refrigerant  Sampling. 

8.2.1  Water  Content.  The  water  content  in 
refrigerant  shall  be  measured  by  the  Karl 
Fischer  Analytical  Method  or  by  the  Karl 
Fischer  Coulometric  techniques.  Report  the 
moisture  level  in  parts  per  million  by  weight. 

8.2.2  Chloride  Ions.  Chloride  ions  shall  be 
measured  by  turbidity  tests.  At  this  time, 
quantitative  results  have  not  been  defined. 
Report  chloride  content  as  "pass"  or  "fail." 
In  the  future,  when  quantitative  results  are 
possible,  report  chloride  content  as  parts  per 
million  by  weight. 

8.2.3  Acidity.  The  acidity  test  uses  the 
titration  principle.  Report  the  acidity  in  parts 
per  million  by  weight  (mg  KOH/kg)  of 
sample. 

8.2.4  High  Boiling  Residue.  High  boiling 
residues  shall  use  measurement  of  the 


volume  of  residue  after  evaporating  a 
standard  volume  of  refrigerant.  Using  weight 
measurement  and  converting  to  volumetric 
units  is  acceptable.  Report  high  boiling 
residues  as  percent  by  volume.  i 

8.2.5  Particulates/Solids.  The 
particulates/solids  measurement  employs 
visual  examination.  Report  results  as  "pass" 
or  "fail." 

8.2.6  Non-condensables.  The  level  of 
contamination  by  non-condensable  gases  in 
the  base  refrigerant  being  recycled  shall  be 
determined  by  gas  chromatography.  Report 
results  as  percent  by  volume. 

Section  9.  Performance  Calculation  and 
Rating 

9. 1  Vapor  Refrigerant  Recovery  Rate.  This 
rate  shall  be  measured  by  weight  change  of 
the  mixing  chamber  divided  by  elapsed  time 
(see  7.4.1.2).  The  units  shall  be  kg/min  and 
the  accuracy  shall  be  per  9.4. 

9.1.1     High  Temperature  Vapor  Recovery 
Rate. 

9. 2  Liquid  Refrigerant  Recovery  Rate. 
This  rate  shall  be  measured  by  weight  change 
of  the  mixing  chamber  divided  by  elapsed 
time  [see  7.4.1.3).  The  units  shall  be  kg/min 
and  the  accuracy  shall  be  per  9.4. 

9.3  Recycle  Flow  Rate.  The  recycle  flow 
rate  shall  be  as  defined  in  3.10,  expressed  in 
kg/min,  and  the  accuracy  shall  be  per  9.4. 

9.3.1  For  equipment  using  multi-pass 
recycling  or  a  separate  sequence,  the  recycle 
rate  shall  be  determined  by  dividing  the  net 
weight  W  of  the  refrigerant  to  be  recycled  by 
the  actual  time  T  required  to  recycle.  Any 
set-up  or  operator  interruptions  shall  not  be 
included  in  the  time  T. 

9.3.2  If  no  separate  recycling  sequence  is 
used,  the  recycle  rate  shall  be  the  higher  of 
the  vapor  refrigerant  recovery  rate  or  the 
liquid  refrigerant  recovery  rate.  The  recycle 
rate  shall  match  a  process  which  leads  to 
contaminant  levels  in  9.9.  Specifically,  a 
recovery  rate  determined  from  bypassing  a 
contaminant  removal  device  cannot  be  used 
as  a  recycle  rate  when  the  contaminant  levels 
in  9.9  are  determined  by  passing  the 
refrigerant  through  the  contaminant  removal 
device. 

9.4  Accuracy  of  Flow  Rates.  The  accuracy 
of  test  measurements  in  9.1,  9.2  and  9.3  shall 
be  +008  kg/min  or  flow  rates  up  to  .42  kg/ 
min  and  ±2.0%  for  flow  rates  larger  than  .42 
kg/min.  Ratings  shall  be  expressed  to  the 
nearest  .02  kg/min. 

9.5  Refrigerant  Loss.  This  calculation  will 
be  based  upon  the  net  loss  of  refrigerant 
which  would  have  been  eliminated  in  the 
non-condensable  purge  process  (see  7.5.1), 
the  oil  draining  process  (see  7.4.2.1)  and  the 
refrigerant  clearing  process  (see  7.4.4.1),  all 
divided  by  the  net  refrigerant  content  of  the 
test  batches.  The  refrigerant  loss  shall  not 
exceed  3%  by  weight. 

9.5.1     Non-Condensable  Purge.  Evacuate 
an  empty  container  to  2  kPa  absolute.  Record 
the  empty  weight  of  the  container.  Place  the 
container  in  a  dry  ice  bath.  Connect  the 
equipment  purge  connection  to  the  container 
and  operate  purge  according  to  operating 
instructions  so  as  to  capture  the  non- 
condensables  and  lost  refrigerant.  Weigh  the 
cylinder  after  the  recycling  is  complete. 
Equivalent  means  are  permissible. 
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9.5.2  Oil  Draining.  Refrigerant  removed 
from  the  oil  after  draining  shall  be  collected 
and  measured  in  accordance  with  7.4.2.1. 

9.5.3  Clearing  Unit.  Refrigerant  captured 
during  the  clearing  process  shall  be  measured 
in  accordance  with  7.4.4.1. 

9.6  Final  Recovery  Vacuum.  The  final 
recovery  vacuum  shall  be  the  mixing 
chamber  pressure  in  7.4.3  expressed  in  kPa. 
The  accuracy  of  the  measurement  shall  be 
within  0.33  kPa. 

9.7  Residual  Trapped  Refrigerant.  The 
amount  of  residual  trapped  refrigerant  shall 
be  the  final  weight  minus  the  initial  weight 
of  the  test  cylinder  in  7.4.4.2,  expressed  in 
kg.  The  accuracy  shall  be  ±0.02  kg  and 
reported  to  the  nearest  0.05  kg. 

9.8  Quantity  Recycled.  The  amount  of 
refrigerant  processed  before  changing  filters 
(see  7.5.3)  shall  be  expressed  in  kg  to  an 
accuracy  of  ±1%. 

9.9  Contaminant  Levels.  The  contaminant 
levels  remaining  after  testing  shall  be 
published  as  follows: 


Moisture  content,  ppm  by  weight 

Chloride  ions,  pass/fail 

Acidity,  ppm  by  weight 

High  boiling  residue,  %  (by  volume) 

Particulates-solid,  pass/fail  (visual 
examination) 

Non-condensables,  %  (by  volume) 

9.10    Minimum  Data  Requirements  for 
Published  Ratings.  Published  ratings  shall 
include  all  of  the  parameters  as  shown  in 
Tables  2  and  3  for  each  refrigerant  designated 
by  the  manufacturer. 

Section  10.  Tolerances 

10.1     Tolerances.  Performance  related 
parameters  shall  not  be  less  favorable  than 
the  published  ratings. 

Section  11.  Marking  and  Nameplate  Data 

11.1     Marking  and  Nameplate  Data.  The 
nameplate  shall  display  the  manufacturer's 
name,  model  designation,  type  of  equipment, 
designated  refrigerants,  capacities  and 
electrical  characteristics  where  applicable. 

Table  2.— Performance 


The  nameplate  shall  also  conform  to  the 
labeling  requirements  established  for 
certified  recycling  and  recovery  eqjiipment 
established  at  40  CFR  82.158(h). 

Recommended  nameplate  voltages  for  60 
Hertz  systems  shall  include  one  or  more  of 
the  utilization  voltages  shown  in  Table  1  of 
ARI  Standard  110-90.  Recommended 
nameplate  voltages  for  50  Hertz  systems  shall 
include  one  or  more  of  the  utilization 
voltages  shown  in  Table  1  of  lEC  Standard 
Publication  38,  lEC  Standard  Voltages. 

11.2    Data  for  Designated  Refrigerants.  For 
each  refrigerant  designated,  the  manufacturer 
shall  include  all  the  following  that  are 
applicable  per  Table  2: 

a.  Liquid  Recovery  Rate 

b.  Vapor  Recovery  Rate  . 

c.  High  Temperature  Vapor  Recovery  Rate 

d.  Final  Recovery  Vacuum 

e.  Recycle  Flow  Rate 

f.  Residual  Trapped  Refrigerant 

g.  Quantity  Recycled 


Parameter/Type  of  equipment 


Recovery 


Recovery/ 
Recycle 


Recycle 


System 

le 

dependent 

equipment 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

C) 

C) 

N/A 

C) 

(3) 

{") 

{') 

C) 

N/A 

Liquid  Refrigerant  Recovery  Rate  . 
Vapor  Refrigerant  Recovery  Rate  . 
High  Temp.  Vapor  Recovery  Rate 

Final  Recovery  Vacuum  

Recycle  Flow  Rate 

Refrigerant  Loss  

Residual  Trapped  Refrigerant  

Quantity  Recycled 


V) 

V) 

C) 

N/A 

N/A 


V) 
V) 

V)] 

C) 

C) 

(^) 


"  Mandatory  rating. 

'  For  a  recovery  or  recovery/recycle  unit,  one  must  rate  either  liquid  refrigerant  recovery  rate  or  vapor  refrigerant  recovery  rate  or  one  can  rate 
for  both.  If  rating  only  the  one,  the  other  shall  be  Indicated  by  N/A,  "not  applicable." 

2  Mandatory  rating  for  equipment  tested  for  multiple  refrigerants. 

3  Mandatory  rating  if  multiple  refrigerants,  oil  separation  or  non-condensable  purge  are  rated. 
Note:  For  recovery  equipment,  these  parameters  are  optional.  If  not  rated  use  N/A,    not  applicable." 

Table  3.— Contaminants 


Contaminant/Type  of  equipment 


Moisture  Content  

Chloride  Ions 

Acidity  

High  Boiling  Residue 

Particulates  

Non-Condensables  ... 


Recovery 


Recovery/ 
Recycle 


C) 
C) 
C) 
C) 


Recycle 


C) 
C) 
C) 
C) 


System 
dependent 
equipment 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


'  For  recovery  equipment,  these  parameters  are  optional.  If  not  rated,  use  N/A,  "not  applicable." 
"  Mandatory  rating. 
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40  CFR  Part^  30,  31,  33,  35,  and  40 

[Docket  ID  NO-  OA-2002-0001;  FRL-7528- 
1] 

RIN  2020-AAi9 

1 

Participatiod  by  Disadvantaged 
Business  Enterprises  In  Procurement 
Under  Environmental  Protection 
Agency  (EPJ^)  Financial  Assistance 
Agreements 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notiie  of  proposed  ruleniaking. 


SUMMARY:  EP  A  is  proposing  to  revise  its 
Minority  Bus  iness  Enterprise  (MBE)  and 
Women's  Bu  liness  Enterprise  (WBE) 
Program  and  rename  it  as  EPA's 
Disadvantage  d  Business  Enterprise 
(DBE)  Progra  n.  EPA  is  proposing  to 
delete  existirg  MBE  and  WBE  specific 
provisions  in  regulations  for  Grants  and 
Agreements  1  Vith  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organi;  nations.  Uniform 
Administratis  'e  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Go  /emments,  State  and  Local 
Assistance,  aiid  Research  and 
Demonstratio  n  Grants  and  is  proposing 
to  consolidat(  s  and  add  to  these 
provisions  in  a  new  regulation.  The  new 
regulation  is  ntended  to  harmonize 
EPA's  statute  y  DBE  procurement 
objectives  wilh  the  United  States 
Supreme  Cou  rt's  decision  in  Adarand 
Constructors,  Inc.  v.  Pena,  115  S.  Ct. 
2097  (1995).  \a  Adarand,  the  Supreme 
Court  extend*  d  strict  judicial  scrutiny  to 
federal  progPc  ms  that  use  racial  or 
q^hnic  criterij  as  a  basis  for  decision 
making.  This  proposed  rule  reflects 
EPA's  efforts  o  ensure  that  the 
compelling  gdvernment  interest  of 
remedying  pa  st  and  current  racial 
discriminatio  i  through  the  use  of 
agency-wide  1  )BE  procurement 
objectives  at  I  PA  is  served  by  a 
narrowly-tailcred  program.  If  you  are  a 
recipient  of  ai  i  EPA  financial  assistance 
agreement  or  i  m  entity  receiving  an 
identified  loa|i  under  a  financial 
assistance  agreement  capitalizing  a 
revolving  loai  i  fund,  this  proposed  rule 
may  affect  yoi  i. 

DATES:  Comm  ?nts;  You  must  send 
comments  ele  :tronically,  by  mail  or 
through  hand  delivery/courier  on  or 
before  January  20,  2004. 
ADDRESSES:  S(  fnd  your  comments  (in 
triplicate,  if  possible)  to:  Office  of 
Environmental  Information  Docket 
Environmentajl  Protection  Agency, 
Mailcode  282ilT,  1200  Pennsylvania 


Ave.,  NW..  Washington,  DC  20460, 
Attention  Docket  ID  No.  OA  2002-0001. 
Please  use  a  font  no  smaller  than  12pt. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  I.B.  of  the 
SUPPLEMENTARY  INFORMATION  section. 

Public  hearings:  EPA  will  hold  public 
hearings  on  this  proposed  rule.  If  you 
wish  to  speak,  contact  the  person(s) 
named  under  the  section  entitled  "For 
Further  Information  Contact."  Verbatim 
transcripts  of  the  heeirings  will  be 
available  for  reading  and  copying  at  the 
official  public  docket  for  this  action 
under  Docket  ID  NO.  OA-2002-0001. 
See  Supplementary  Information  I.A.I. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Gordon,  Attorney  Advisor  at  (202) 
564-5951,  Kimberly  Patrick,  Attorney 
Advisor  at  (202)  564-5386,  or  David 
Sutton,  Deputy  Director  at  (202)  564- 
4444,  OSDBU,  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OA-2002-0001. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received;  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Office  of 
Environmental  Information  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  ft-om  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742.  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  is  (202) 
566-1752. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 


system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  I.A.I  above. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosiu-e  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  conmients  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scamied  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  wiU 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
wo'itten  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
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Dockets  online  or  see  67  FR  38102,  May 
31,2002. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  However,  late  comments 
may  be  considered  if  time  permits. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  reconunends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  youj 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets."  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search."  and  then  key  in  Docket  ID  No. 
OA-2002-0001.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  yoin  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoiu  comment. 

ii.  E-mail.  Conunents  may  be  sent  by 
electronic  mail  (e-mail)  to  oei. docket  @ 
epamail.epa.gov  Attention  Docket  ID 


No.  OA-2002-0001.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system,  if  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  I.A.I  above.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  yoin  comments  (in 
triplicate,  if  possible)  to:  Office  of 
Environmental  Information  Docket 
Environmental  Protection  Agency. 
Mailcode:  28221T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC,  20460, 
Attention  Docket  ID  No.  OA  2002-0001. 
Please  use  a  font  size  no  smaller  than 
12. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  yoiu  conunents  (in  triplicate,  if 
possible)  to:  EPA  Docket  Center.  (EPA/ 
DC)  EPA  West,  Room  B  102,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  Attention  Docket  ID  No.  OA  2002- 
0001.  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  I.A.I  above. 
Please  use  a  font  size  no  smaller  than 
12. 

The  docket  is  an  organized  file  of  all 
the  information  EPA  considered  in 
developing  this  proposed  rule.  The 
docketing  system  allows  you  to  readily 
identify  and  locate  documents  so  you 
can  participate  in  the  rulemaking.  Along 
with  the  proposed  and  promulgated 
standards  and  their  preambles,  contents 
of  the  docket  will  serve  as  the  record  in 
case  of  judicial  review. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you  used. 

3.  Provide  any  technical  information  and/ 
or  data  you  used  that  support  your  views. 

4.  If  you  estimate  potential  burden  or  costs, 
explain  how  you  curived  at  your  estimate. 

5.  Provide  specific  examples  to  illustrate 
your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your  comments  by 
the  comment  period  deadline  identified. 


8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first  page 
of  your  response.  It  would  also  be  helpful  if 
you  provided  the  name,  date,  and  Federal 
Register  citation  related  to  your  comments. 

D.  Will  EPA  Hold  Public  Hearings  and 
Tribal  Consultations  on  This  Proposed 
Rule? 

EPA  plans  to  hold  a  nimiber  of  public 
hearings  on  this  proposed  rule  diu-ing 
the  180  day  comment  period.  As  part  of 
its  ongoing  consultation  with  Tribes, 
EPA  also  plans  to  hold  a  number  of 
meetings  with  Tribal  officials/ 
representatives  on  this  proposed 
rulemaking  during  the  180  day 
comment  period.  EPA  will  armounce  in 
the  Federal  Register  the  dates,  times 
and  locations  of  these  public  hearings 
and  meetings. 

In  vmting  the  following  proposed 
preamble  and  rule,  EPA  has  considered 
all  comments  received  in  response  to 
the  staff  draft  of  the  preamble  and  rule, 
dated  June  19,  2000,  which  was  posted 
on  EPA's  website  at  http:// 
www.epa.gov/qsdbu  and  distributed  to 
various  stakeholders.  Changes  have 
been  made  to  this  proposed  preamble 
and  rule  in  response  to  some  of  these 
comments. 

This  is  a  proposed  rule.  The  contents 
of  today's  preamble  are  listed  in  the 
following  oudine: 

I.  Introduction 

II.  Section-by-Section  Analysis 

A.  Subpart  A — General  Provisions 

B.  Subpart  B — Certification 

C.  Subpart  C— Good  Faith  Efforts 

D.  Subpart  D — Fair  Share  Objectives 

E.  Subpart  E — Recordkeeping  and 
Reporting        *- 

III.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq. 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of   ^ 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Introduction 

40  CFR  Part  33,  Procurement  under 
Assistance  Agreements,  became 
effective  March  28,  1983.  These 
procurement  requirements  required 
recipients  of  EPA  financial  assistance 
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agreements  t  d  take  the  six  affirmative 
steps  to  assure  that  small,  minority  and 
women's  bu!  inesses  were  used  when 
possible  as  s  jurces  of  construction, 
services  and  supplies.  As  part  of  a 
government- wide  effort  in  1988,  EPA 
promulgated  40  CFR  Part  31,  Uniform 
Administrati  ve  Requirements  for  Grants 
and  Coopera  ive  Agreements  to  State 
and  Local  Gc  vemments.  In  1996,  the 
Agency  promulgated  40  CFR  Part  30, 
Grants  and  /Agreements  with  Institutions 
of  Higher  Ed  jcation.  Hospitals,  and 
Other  Non-Pofit  Organizations.  Parts  30 
and  31  superseded  the  procurement 
provisions  ol  former  Part  33.  Parts  30 
and  31  conta  n  DBE  Program  provisions 
at  40  CFR  30  44(b)  and  31.36(e), 
respectively. 

Various  EP  A  programs  have  their  own 
regulations  ontaining  DBE 
requirements.  For  example,  the  EPA 
Superfund  Pi  ogram  promulgated 
regulations  v\  hich  contain  DBE 
provisions  fo  r  Grants  for  Technical 
Assistance  at  40  CFR  35.4066(g)  and  for 
Cooperative  i  Agreements  and  Superfund 
State  Contracts  for  Superfund  Response 
Actions  at  40  CFR  35.6015(a)(26)  and 
(54),  35.6580  and  35.6665  (b).  The  EPA 
Clean  Water  I  State  Revolving  Fund 
(CWSRF)  Pro  5ram  promulgated 
regulations  cdntaining  DBE  provisions 
at  40  CFR  35.3145(d)  and  (e).  The  . 
DWSRF  Prog]  am  has  promulgated 
regulations  cdntaining  DBE  provisions 
at  40  CFR  35.B575(d).  DBE  requirements 
for  Research  i  ind  Demonstration  Grants 
can  be  found  it  40  CFR  40.145-3(c). 

EPA's  legal  authorities  for  its  DBE 
Program  are: 

Public  Law  102-389,  a  1993 
appropriatior s  act  {42jkJ.S.C.  4370d) 
(EPA's  8%  st<  tute),  which  provides: 

The  Administrator  of  the 
Environment!  1  Protection  Agency  shall, 
hereafter,  to  i.  le  fullest  extent  possible, 
ensure  that  at  least  8  per  centum  of 
Federal  fundi  ig  for  prime  and 
subcontracts  iiwarded  in  support  of 
authorized  programs,  including  grants, 
loans  and  con  tracts  for  wastewater 
treatment  andj  leaking  underground 
storage  tanks  grants,  be  made  available 
to  business  cc  ncems  or  other 
organizations  owned  or  controlled  by 
socially  and  e  :onomically 
disadvantagec  individuals  (within  the 
meaning  of  Section  8(a)(5)  and  (6)  of  the 
Small  Business  Act  (15  U.S.C.  637(a)(5) 
and  (6)),  including  historically  black 
colleges  and  universities.  For  purposes 
of  this  section ,  economically  and 
socially  disad  /antaged  individuals  shall 
be  deemed  to  include  women 


Public  Law 
Clean  Air  Act 


101-549,  Title  X  of  the 
Amendments  of  1990  (42 


U.S.C.  7601  note)  (EPA's  10%  statute), 
which  states: 

In  providing  for  any  research  relating  to  the 
requirements  of  the  amendments  made  by  the 
Clean  Air  Act  Amendments  which  use  funds 
of  the  Environmental  Protection  Agency,  the 
Administrator  of  the  Environmental 
Protection  Agency  shall,  to  the  extent 
practicable,  require  that  not  less  than  10 
percent  of  the  total  Federal  funding  for  such 
research  will  be  made  available  to 
disadvantaged  business  concerns.  Nothing  in 
this  title  shall  permit  or  require  the  use  of 
quotas  or  a  requirement  that  has  the  effect  of 
a  quota  in  determining  eligibility  *   *  * 

Other  legal  authorities  include  Public 
Law  99-^99,  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986;  Public  Law  100-590,  the  Small 
Business  Administration 
Reauthorization  and  Amendment  Act  of 
1988;  Executive  Order  12138,  "Creating 
a  National  Women's  Business  Enterprise 
Policy  and  Prescribing  Arrangements  for 
Developing,  Coordinating  and 
Implementing  a  National  Program  for 
Women's  Business  Enterprise,"  issued 
May  18,  1979;  Executive  Order  11625, 
"Prescribing  Additional  Arrangements 
for  Developing  and  Coordinating  a 
National  Program  for  Minority  Business 
Enterprise,"  issued  October  13,  1971; 
and  Executive  Order  12432,  "Minority 
Business  Enterprise  Development," 
issued  July  14,  1983. 

In  1995,  the  Supreme  Court's  decision 
in  Adarand  Constructors,  Inc.  v.  Pena, 
115  S.  Ct.  2097(1995),  extended  strict 
judicial  scrutiny  to  federal  affirmative 
action  programs  that  use  racial  or  ethnic 
criteria  as  a  basis  for  decision  making. 
In  other  words,  such  programs  must  be 
based  on  a  compelling  governmental 
interest,  for  example,  remedying  the 
effects  of  discrimination,  and  must  be 
narrowly  tailored  to  accomplish  that 
interest. 

In  1996,  the  Department  of  Justice 
(DOJ)  began  a  review  of  affirmative 
action  programs  in  the  Federal 
Government.  In  response  to  this  review, 
the  Department  of  Transportation  (DOT) 
revised  its  program  for  participation  of 
DBFs  in  procurement  under  DOT's 
financial  assistance  agreements.  64  FR 
5096.  In  direct  Federal  procurement,  the 
Small  Business  Administration  (SBA) 
has  issued  final  regulations  amending 
two  programs  intended  to  foster  small 
disadvantaged  business  participation, 
the  8(a)  Business  Development  and 
Small  Disadvantaged  Business 
Participation  Programs.  63  FR  35726;  63 
FR  36120. 

This  proposed  rulemaking  would 
affect  only  prociu'ements  pursuant  to 
EPA  financial  assistance  agreements 
rather  than  direct  Federal  procurement 
actions.  All  of  EPA's  current  DBE  fair 


share  objectives  and  good  faith  efforts 
regulatory  provisions  would  be  deleted 
as  part  of  this  rulemaking  effort,  and  the 
proposed  DBE  provisions  to  be  codified 
in  the  new  40  CFR  Part  33  would  apply. 
In  addition,  this  proposed  would 
supersede  inconsistent  provisions  of 
previous  guidance  documents  for  EPA's 
former  MBE  and  WBE  Program, 
including,  but  not  limited  to,  OSDBU's 
"Guidance  for  Utilization  of  Small, 
Minority,  and  Women's  Business 
Enterprises  in  Procurement  Under 
Assistance  Agreements'  (the  1997 
Guidance).  62  FR  45645. 

n.  Section-by-Section  Analysis 

Subpart  A — General  Provisions 

Section  33.101     What  Are  the 
Objectives  of  This  Part? 

This  proposed  rule  is  EPA's  revision 
to  its  current  MBE  and  WBE  Program. 
EPA  needs  to  reconcile  its  requirements 
for  financial  assistance  agreements 
under  EPA's  8%  statute  and  EPA's  10% 
statute  with  the  Supreme  Court's 
decision  in  Adarand.  In  that  case  the 
Supreme  Court  held  that  Federal 
Government  programs  that  use  race  or 
national  origin  as  a  criterion  for 
decision  making  are  subject  to  strict 
judicial  scrutiny.  Such  programs  must 
be  based  on  a  compelling  govermnent 
interest,  for  example,  remedying  the 
effects  of  racial/ethnic  discrimination, 
and  must  be  narrowly  tailored  to 
accomplish  that  interest. 

EPA's  proposed  rulemaking  is  one 
part  of  the  Agency's  overall  effort  to 
review  and,  where  necessary,  revise 
affirmative  action  programs  in  light  of 
Adarand.  This  rulemaking  proposal 
tailors  EPA's  DBE  Program  more 
precisely  to  the  objective  of  remedying 
the  effects  of  racial/ethnic 
discrimination. 

Section  33.102     When  Do  the 
Requirements  of  This  Part  Apply? 

This  Part's  requirements  apply  to 
procurement  under  EPA  financial 
assistance  agreements,  including 
financial  assistance  agreements  to 
capitalize  revolving  loan  funds, 
performed  entirely  within  the  United 
States.  The  term  "United  States"  is  later 
defined  in  33.103  to  include  the 
Commonwealth  of  Puerto  Rico  and  any 
other  territories  and  possessions  of  the 
United  States. 

Section  33.103     What  Do  the  Terms  in 
This  Part  Mean? 

To  the  extent  possible,  EPA  has 
referred  to  definitions  contained  in  40 
CFR  Parts  30,  31  and  35,  and  other 
agencies'  existing  regulations,  e.g.. 
Historically  Black  College  or  University 
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(HBCU).  Other  definitions  were  derived 
ft'om  the  1997  Guidance. 

EPA  is  creating  a  new  term,  DBE,  for 
its  revised  program.  The  new  Part  33 
defines  DBE  as  an  entity  owned  or 
controlled  by  an  individual  who  is 
socially  and  economically 
disadvantaged  under  EPA's  8%  statute, 
an  entity  owned  and  controlled  by  an 
individual  who  is  socially  and 
economically  disadvantaged  under 
EPA's  10%  statute,  as  well  as  a  Small 
Business  Enterprise  (SBE),  a  Small 
Business  in  a  Rural  Area  (SBRA),  a 
Labor  Surplus  Area  Firm  (LSAF),  a 
Historically  Underutilized  Business 
(HUB)  Zone  Small  Business  Concern,  or 
a  concern  under  a  successor  program. 
Unlike  EPA's  previous  program,  the 
terms  MBE  and  WBE  no  longer  describe 
the  entire  program.  Instead,  these  terms 
are  now  merely  subsets  of  the  entities 
described  as  DBFs.  As  a  result,  the 
definition  of  MBE  has  been  modified  to 
include  an  entity  owned  and/or 
controlled  by  an  individual  who  is 
socially  and  economically 
disadvantaged  under  either  EPA's  8%  or 
10%  statutes. 

In  addition,  the  term  "financial 
assistance  agreement"  has  been  defined 
as  both  grants  and  cooperative 
agreements  awarded  by  EPA,  including 
such  agreements  used  to  capitalize 
revolving  loan  funds  including,  but  not 
limited  to,  the  Clean  Water  State 
Revolving  Fund,  the  Drinking  Water 
State  Revolving  Fund  or  the 
Brownfields  Revolving  Fvmd  Programs. 
The  term  "identified  loan"  is  also 
defined  to  indicate  those  projects  and 
activities  to  which  the  requirements  o^f 
this  Part  apply  for  recipients  of 
capitalization  agreements  for  revolving 
loan  funds.  For  Brownfields 
capitalization  grant  recipients,  the 
identified  loans  will  be  those  funded 
with  EPA  financial  assistance. 

The  definition  of  Small  Business  in 
Rural  Areas  has  been  shortened  from  the 
one  contained  in  the  1997  Guidance.  No 
substantive  change  is  intended.  The 
U.S.  Department  of  Agriculture  (USDA) 
Rural-Urban  Continuum  Classification 
Code  applies  to  every  county  in  the 
United  States,  and  classifies  counties 
based  on  proximity  to  metropolitan 
areas.  EPA  is  using  Codes  6-9  as  rural 
counties  for  purposes  of  identifying 
small  businesses  in  rural  areas. 

Section  33. 1 04    May  a  Recipient  Apply 
for  a  Waiver  From  the  Requirements  of 
This  Part? 

A  recipient  will  be  able  to  apply  for 
a  waiver  in  a  special  or  exceptional 
situation  where  the  recipient  believes 
that  compliance  with  any  of  the 
requirements  in  this  Rule  would  be 


impractical.  The  Agency  believes  that 
the  waiver  provision  is  an  important 
component  of  narrowly  tailoring  its  DBE 
Program  to  unique  local  circumstances 
and  to  ensm-e  non-discrimination.  EPA 
intends  to  carefully  review  any  waiver 
applications  to  ensure  that  any 
proposed  alternative  program  is  able  to 
meet  the  objectives  of  EPA's  DBE 
Program  and  is  in  accordance  with  law. 
This  added  flexibility  could  allow  an 
EPA  financial  assistance  agreement 
recipient  to  deal  creatively  with  its 
specific  circumstances. 

Section  33.105  What  Are  the 
Compliance  and  Enforcement 
Provisions  of  This  Part? 

This  section  reserves  to  EPA  the  right 
to  take  remedial  action  under  existing 
legal  authorities  if  a  recipient  fails  to 
comply  with  any  of  the  requirements  of 
the  Rule. 

Section  33. 1 06    What  Assurances  Must 
EPA  Financial  Assistance  Recipients 
Obtain  From  Their  Contractors? 

An  EPA  financial  assistance  recipient 
must  ensure  that  the  contract  terra  and 
condition  in  the  Appendix  to  this  Rule 
is  included  in  the  procvirement 
contracts  it  awards  under  EPA  financial 
assistance  agreements.  This  includes 
contracts  under  identified  loans 
pursuant  to  EPA  financial  assistance 
agreements  capitalizing  revolving  loan 
fund  programs.  This  term  and  condition 
ensures  that  a  recipient  applies 
pertinent  provisions  of  this  Rule  to  its 
prime  contractor. 

Section  33.107     What  Are  the  Rules 
Governing  Availability  of  Records, 
Cooperation,  and  Intimidation  and 
Retaliation? 

Paragraph  (a)  of  this  section  discusses 
the  availability  to  the  general  public  of 
information  concerning  EPA's  DBE 
Program.  Paragraphs  (b)  and  (c)  discuss 
the  obligation  of  all  participants  in 
EPA's  DBE  Program  to  cooperate  and 
never  use  intimidation  and  retaliation 
with  respect  to  EPA's  DBE  Program. 

Subpart  B — Certification 

Section  33.201     What  Does  This 
Subpart  Require? 

Currently  EPA  recognizes  an  entity 
which  is  certified  as  socially  and 
economically  disadvantaged  by  the 
Small  Business  Administration  (SBA), 
certified  as  an  MBE  by  a  State  or  Federal 
Agency  or  self-certifies  that  it  is  an 
independent  business  concern  owned 
and  controlled  by  a  minority  group 
member(s)  as  an  MBE,  40  CFR  35.6015 
(26);  the  1997  Guidance,  pp.  3-2 
through  3-6. 


EPA  is  proposing  to  make  four 
changes  to  the  current  certification 
requirements.  The  first  change  is  to  no 
longer  allow  an  entity  to  self-certify  as 
being  owned  and/ or  controlled  by  a 
socially  and  economically 
disadvantaged  individual  or  as  a  WBE 
under  EPA's  8%  or  10%  statutes.  The 
second  change  is  to  allow  recognition  of 
certifications  of  entities  as  owned  and/ 
or  controlled  by  a  socially  and 
economically  disadvantaged  individual 
or  by  a  woman  under  EPA's  8%  or  10% 
statutes  by  Indian  Tribal,  State 
(including  Insular  Areas)  and  local 
Governments  or  independent  private 
organizations  so  long  as  the  applicable 
criteria  match  those  under  SBA's 
applicable  8(a)  Business  Development 
Program  regulations.  The  third  change  is 
to  clarify  that  EPA  will  accept  DOT  DBE 
certifications  of  U.S.  citizens  as  valid 
certifications  under  this  program.  The 
fourth  change  is  that  EPA  will  set  up  its 
own  certification  program  with  the 
possible  use  of  EPA  Private  Certifiers  to 
assist  EPA  in  its  certification 
determinations. 

The  provisions  for  certification  under 
EPA's  8%  and  10%  statutes  have  been 
separated  from  one  another  since  the 
presumptions  under  those  statutes  are 
different.  Because  EPA's  8%  statute 
incorporates  Section  8(a)(5)  of  the  Small 
Business  Act,  this  Rule  adopts  for 
purposes  of  the  8%  statute  SBA's 
regulatory  presumption  that  the 
following  individuals  are  socially 
disadvantaged:  Black  Americans; 
Hispanic  Americans;  Native  Americans 
(American  Indians,  Eskimos,  Afeuts  or 
Native  Hawaiians):  Asian  Pacific 
Americans  (persons  with  origins  from 
Burma,  Thailand,  Malaysia,  Indonesia, 
Singapore,  Brunei,  Japan,  China 
(including  Hong  Kong  and  Macao), 
Taiwan,  Laos,  Cambodia  (Kampuchea), 
Vietnam,  Korea,  the  Phillippines,  U.S. 
Trust  Territory  of  the  Pacific  Islands, 
(Republic  of  Palau),  Republic  of  the 
Marshall  Islands,  Federated  States  of 
Micronesia,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Guam, 
Samoa,  Fiji,  Tonga,  Kiribati,  Tuvalu,  or 
Nauru);  Subcontinent  Asian  Americans 
(persons  with  origins  from  India, 
Pakistan,  Bangladesh,  Sri  Lanka, 
Bhutan,  the  Maldives  Islands  or  Nepal); 
and  members  of  other  groups  designated 
from  time  to  time  by  SBA.  As  is  the  case 
under  SBA's  8(a)  Business  Development 
Program,  Brazilian  Americans  with 
Portugese  surnames  and  Portugese 
Americans  would  be  considered 
Hispanic  Americans  under  this 
Program.  In  addition.  Congress  has  by 
statute  established  that  HBCUs  and 
women  also  automatically  qualify  as 
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socially  and  economically 
disadvantaged  under  EPA's  8%  statute. 
An  entity  rai  ist  still  be  certified  by  a 
third  party  a  s  to  ownership  or  control  in 
order  to  be  eligible  to  participate  as  a 
WBE  contractor  for  an  EPA  recipient 
under  the  DBE  Program. 

EPA's  10°/ .  statute  also  adopts  SBA's 
regulatory  pi  esumption  regarding  the 
socially  disadvantaged  status  of  the 
individuals  listed  above.  However, 
EPA's  10%  statute  also  presumes  that 
Black  Ameri  :ans,  Hispanic  Americans, 
Native  Amer  cans,  Asian  Americans, 
Women  and  Disabled  Americans  are 
socially  and  economically 
disadvantaged  individuals. 
Furthermore  Congress  provided  in 
EPA's  10%  s  atute  that  the  following 
institutions  are  presumed  to  be  entities 
owned  and  c  jntroUed  by  socially  and 
economical!)  disadvantaged 
individuals:  IBCUs,  colleges  and 
universities  1  laving  a  student  body  in 
which  40%  c  f  the  students  are  Hispanic, 
Minority  Inst  itutions  and  private  and 
voluntary  orj  anizations  controlled  by 
individuals  v  'ho  are  socially  and 
economicallv  disadvantaged.  EPA's  8% 
and  10%  Stat  ites  may  be  distinguished 
by  their  prov  sions  regarding  ownership 
and  control.  1  iPA's  8%  statute  references 
entities  owne  d  or  controlled  by  socially 
and  economi(  :ally  disadvantaged 
individuals  v  hile  EPA's  10%  statute 


references  en 
controlled  by 


disadvantage^  1  individuals. 
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cause  the  direction  of  the  management 
and  policies  of  the  business  concern  and 
to  make  day-to-day  as  well  as  long-term 
decisions  on  matters  of  management, 
policy  and  operations.  The  one 
exception  from  the  regulation  regarding 
economic  disadvantage  worth  noting  is 
the  exclusion  of  individuals  with  a  net 
worth  greater  than  or  equal  to  $250,000 
from  initial  eligibility  and  individuals 
with  a  net  worth  greater  than  or  equal 
to  $750,000  from  continued  eligibility. 
Similar  to  DOT,  EPA  is  proposing  to 
make  $750,000  the  cut  off  point  for  both 
initial  and  continued  eligibility  under 
the  DBE  Program. 

HBCUs  do  not  need  to  go  through  the 
certification  process  contained  in 
Subpart  B  of  this  Rule  since  EPA's  8% 
statute  automatically  deems  an  HBCU  to 
be  owned  or  controlled  by  socially  and 
economically  disadvantaged 
individuals.  While  women  are  also 
deemed  to  be  socially  and  economically 
disadvantaged  under  EPA's  8%  statute, 
entities  must  still  evidence  ownership 
or  control  in  accordance  with  paragraph 
(a)  of  this  section,  which  may  be 
accomplished  by  certification,  pursuant 
to  §33.204. 

Section  33.203    How  Does  an  Entity 
Qualify  as  an  MBE  or  WBE  Under  EPA 's 
10%  Statute? 

An  entity  must  establish  that  it  is 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
who  are  of  good  character  and  citizens 
of  the  United  States.  Again  with  the 
same  notable  exception  discussed  above 
regarding  the  $750,000  personal  net 
worth  threshold,  definitions  of 
"ownership,"  "control"  and  "socially 
and  economically  disadvantaged 
individuals"  are  the  same  as  under  the 
Small  Business  Act  and  its 
implementing  regulations  at  13  CFR 
124.105,  124.106,  124.103  and  124.104. 
(See  also  13  CFR  124.109  for  special 
rules  applicable  to  Indian  tribes  and 
Alaska  Native  Corporations;  13  CFR 
124.110  for  special  rules  applicable  to 
Native  Hawaiian  Organizations). 

With  one  exception,  the  provisions 
contained  within  subparagraphs  {d)-(g) 
of  this  section  are  derived  from  EPA's 
10%  statute.  EPA's  10%  statute  contains 
a  presumption  that  colleges  and 
universities  having  a  student  body  in 
which  40%  of  the  students  are  Hispanic 
should  be  considered  entities  owned 
and  controlled  by  socially  and 
economically  disadvantaged 
individuals.  In  order  to  eliminate  the 
burden  of  additional  certification  by 
such  colleges  and  uqiversities,  EPA  is 
proposing  instead  to  apply  the 
presumption  to  colleges  and  universities 
which  have  qualified  as  Hispanic- 


Serving  Institutions  under  the 
Department  of  Education  regulations  at 
34  CFR  Part  606  or  as  Minority 
Institutions  as  defined  by  §  33.103  of 
this  proposed  Rule.  Among  other  things, 
Hispanic-Serving  Institutions  and 
Minority  Institutions  require  a  student 
body  in  which  50%  of  the  students  are 
Hispanic.  Because  EPA's  10%  statute 
only  requires  the  Agency  to  implement 
the  statute's  requirements  to  the  "extent 
practicable,"  the  Agency,  for 
administrative  reasons,  may  propose 
regulatory  provisions  which  vary  from 
the  exact  wording  of  the  statute. 

Section  33.204  Where  Does  an  Entity 
Become  Certified  Under  EPA's  8%  and 
10%  Statutes? 

This  proposed  rule  discontinues 
acceptance  of  an  individual's  self- 
certification  regarding  his  or  her  racial/ 
ethnic  status  in  order  to  ensure 
consistency  with  the  approach  taken  by 
other  Federal  agencies.  For  example. 
SBA  under  its  Small  Disadvantaged 
Business  Program  no  longer  permits 
self-certification  of  social  and  economic 
disadvantaged  status.  Similarly,  DOT 
does  not  allow  self-certification  under 
its  DBE  Program.  EPA  is  also  proposing 
to  discontinue  self-certification  by 
WBEs. 

In  addition,  EPA  would  require  that 
an  entity  first  attempt  to  become 
certified  as  an  MBE  or  WBE  by  the  SBA 
or  DOT  under  their  respective  programs 
or  by  an  Indian  Tribal  '"overnment. 
State  Government,  local  Government,  or 
independent  private  organization 
consistent  with  EPA's  8%  or  10% 
statute  as  applicable.  An  entity  may 
only  attempt  to  become  certified  by  EPA 
as  an  MBE  or  WBE  under  the 
procedures  described  in  §  33.205  if  that 
entity  is  unable  to  obtain  certification 
from  the  other  certifying  entities 
described  above.  However,  as  part  of  the 
certification  process,  EPA  will  make  the 
determination  as  to  whether  an  entity's 
current  certification  by  DOT,  an  Indian 
Tribal  Government ,  State  Government, 
local  Government,  or  independent 
private  organization  constitutes 
acceptable  certification  under  EPA's  8% 
statute,  EPA's  10%  statute  or  both. 
Acceptance  of  certifications  from  these 
other  certifying  entities  is  EPA's  attempt 
at  easing  the  burden  created  by 
discontinuation  of  the  self-certification 
option.  EPA  currently  envisions  five 
categories  of  individuals  or  groups  who 
would  qualify  for  MBE  or  WBE 
certification  under  EPA's  DBE  Program 
but  would  be  unable  to  obtain  MBE  or 
WBE  certification  from  SBA  or  DOT  due 
to  differences  in  those  Agencies' 
respective  programs.  These  categories 
are  women-owned  and  minority-owned 
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concerns  that  do  not  meet  the  SBA/DOT 
size  standards  (EPA's  8%  and  10% 
statutes),  Disabled  Americans  (EPA's 
10%  statute),  private  and  voluntary 
organizations  controlled  by  individuals 
who  are  socially  and  economically 
disadvantaged  (EPA's  10%  statute), 
entities  which  are  certified  imder 
criteria  which  are  inconsistent  with 
EPA's  DBE  Program  criteria  (EPA's  8% 
and  10%  statutes)  and  any  entity 
claiming  that  it  is  owned  or  controlled 
by  socially  and  economically 
disadvantaged  individuals  under  EPA's 
8%  statute.  SBA  and  DOT  currently  do 
not  certify  the  first  three  categories  and, 
as  to  the  fifth  category,  requires  a 
showing  of  ownership  and  control. 
Accordingly,  these  categories  of 
individuals  or  groups  may  initially 
come  to  EPA  for  MBE  or  WBE 
certification  if  that  individual  or  group 
is  also  unable  to  obtain  MBE  or  WBE 
certification  from  an  Indian  Tribal, 
State,  or  local  Government  or  an 
independent  private  organization  in 
accordance  with  EPA's  8%  or  10% 
statute  as  applicable.  Finally,  in 
implementing  its  own  certification 
program,  the  Agency  may  use  EPA 
Private  Certifiers  to  assist  the  Agency  in 
its  certification  determinations. 

EPA  has  had  a  longstanding  policy  of 
requiring  U.S.  citizenship  for  eligibility 
as  an  MBE  or  WBE.  See  "EPA  Guidance 
for  Utilization  of  S/M/WBE  in 
Procurement  under  Assistance 
Agreements'  dated  05/22/86.  This 
policy  was  continued  in  the  Agency's 
1997  Guidance.  Currently,  the  Agency's 
regulatory  definition  of  an  MBE  requires 
U.S.  citizenship  for  a  minority  group 
member.  See  40  CFR  35.6015(a)(26)(iii). 
EPA  believes  that  its  requirement  for 
U.S.  citizenship  is  consistent  with 
SBA's  8(a)  Business  Development 
Program  regulations  at  13  CFR  124.101, 
and  its  Small  Disadvantaged  Business 
Programs  regulations  at  1 3  CFR 
124.1002(d).  While  the  Agency 
recognizes  that  DOT  allows  lawfully 
admitted  permanent  residents  to  qualify 
for  certification  under  its  DBE  Program 
(49  CFR  26.67),  the  Agency  believes  that 
given  its  close  association  with  SBA 
requirements,  it  is  appropriate  for  U.S. 
citizenship  to  be  a  requfrement  for 
certification  by  EPA  as  well.  In  addition, 
at  this  time,  EPA  lacks  data  regarding 
how  many  additional  entities  EPA 
would  have  to  certify  if  the  Agency  were 
to  change  its  longstanding  policy  on  this 
issue  and  the  possible  resource 
implications  of  such  a  policy  change; 
the  Agency  believes  that  changing  its 
policy  on  this  issue  could  result  in  a 
substantial  increase  to  the  number  of 
entities  EPA  would  have  to  certify. 


EPA.  welcomes  public  comment  on 
these  proposed  changes,  especially  from 
large  businesses  and  members  of  the 
DBE  community  since  they  are  most 
likely  to  be  directly  affected  if  these 
proposed  changes  become  part  of  the 
hnal  rule.  In  addition,  because  EPA 
continues  to  explore  opportunities  to 
standardize  DBE  certification  with  other 
Federal  agencies,  the  Agency 
encourages  specific  comments  on  the 
requirement  for  U.S.  citizenship  under 
this  program,  and  the  resource 
implications  for  the  Agency  if  it  were  to 
change  its  policy  of  requiring  U.S. 
citizenship  for  certification  by  EPA. 

Section  33.205    How  Does  an  Entity 
Become  Certified  by  EPA? 

This  section  describes  the  EPA 
certification  application  process, 
including  procedures  regarding  the 
filing  of  an  application,  application 
processing,  EPA's  ownership  and/or 
control  determination,  EPA's 
disadvantaged  determination  and 
evaluation  standards. 

Section  33.206    Is  There  a  List  of 
Certified  MBEs  and  WBEs? 

This  provision  provides  two  ways 
someone  can  obtain  a  list  of  certified 
MBEs  and  WBEs  under  EPA's  DBE 
Program,  via  internet  or  mail. 

Section  33.207    Can  an  Entity  Beapply 
to  EPA  for  MBE  or  WBE  Certification? 

This  section  describes  how  long  an 
entity  must  wait  before  reapplying  to 
EPA  for  MBE  or  WBE  certification. 

Section  33.208    How  Long  Does  an 
MBE  or  WBE  Certification  From  EPA 
Last? 

This  provision  states  that  MBE  or 
WBE  certifications  from  EPA  generally 
last  for  three  years. 

Section  33.209    Can  EPA  Re-Evaluate 
the  MBE  or  WBE  Status  of  an  Entity 
After  EPA  Certifies  It  To  Be  an  MBE  or 
WBE? 

This  section  explains  procedures  for 
removal  of  an  entity  from  the  EPA  list 
of  certified  MBEs  and  WBEs.  Credible 
information  calling  into  question  an 
entity's  eligibility  as  an  MBE  or  WBE 
may  come  from  any  source. 

Section  33.210    Does  an  Entity  Certified 
as  an  MBE  or  WBE  by  EPA  Need  To 
Keep  EPA  Informed  of  Any  Changes 
Which  May  Affect  the  Entity's 
Certification? 

This  provision  requires  an  annual 
affidavit  from  EPA  certified  MBEs  or 
WBEs  affirming  that  no  changes  in 
circumstance  have  occurred  that  affect 
the  entity's  status  as  an  MBE  or  WBE. 


In  addition  to  this  aimual  affidavit, 
MBEs  and  WBEs  certified  by  EPA  are 
under  a  constant  requirement 
throughout  the  year  to  keep  EPA 
informed  of  any  changes  in 
circumstance  which  might  affect  that 
entity's  status  as  an  MBE  or  WBE.  \ 

Section  33.21 1     What  Is  an  EPA  Private 
Certifier? 

This  provision  generally  describes  the 
role  of  an  EPA  Private  Certifier.  In  all 
cases,  EPA  shall  make  the  determination 
as  to  whether  a  particular  entity  should 
be  certified  as  an  MBE  or  WBE.  EPA 
Private  Certifiers  are  used  by  EPA 
merely  to  assist  in  the  Agency's 
certification  determination. 

Section  33.212     Can  an  EPA  Private 
Certifier  Charge  a  Fee  to  an  Entity  To 
Process  the  Entity's  Application  for  MBE 
or  WBE  Certification? 

A  reasonable  fee,  not  contingent  on 
whether  the  entity  is  eventually 
certified  as  an  MBE  or  WBE  by  EPA. 
may  be  charged  with  the  permission  of 
the  Agency. 

Section  33.213    How  Does  an 
Organization  or  Business  Concern 
Become  an  EPA  Private  Certifier? 

This  provision  establishes  the  means 
by  which  an  organization  or  business 
concern  may  become  an  EPA  Private 
Certifier.  In  addition,  this  provision 
describes  some  of  the  requirements  an 
organization  or  business  concern  must 
meet  in  order  to  be  an  EPA  Private 
Certifier. 

Section  33.214    How  Long  May  an 
Organization  or  Business  Concern  Be  an 
EPA  Private  Certifier? 

The  length  of  time  an  organization  or 
business  concern  may  be  an  EPA  Private 
Certifier  will  be  negotiated  between  EPA 
and  that  organization  or  business 
concern. 

Section  33.215    Is  There  a  List  of  EPA 
Private  Certifiers? 

This  provision  provides  two  ways 
someone  can  obtain  a  list  of  EPA  Private 
Certifiers  under  EPA's  DBE  Program,  via 
internet  or  mail. 

Section  33.216     What  Is  the  Process  for 
Appealing  or  Challenging  an  EPA  MBE 
or  WBE  Certification  Determination? 

This  section  describes  the  way  in 
which  an  entity  who  has  been  denied 
MBE  or  WBE  certification  by  EPA  or  a 
third  party  who  disagrees  with  EPA's 
decision  to  certify  an  entity  as  an  MBE 
or  WBE  can  submit  an  appeal  or 
challenge  to  the  Agency.  Included  in 
these  procedures  are  filing  deadlines, 
appeal  or  challenge  content 
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requirement^  and  thB  Agency's  standard 
of  review. 

Section  33. 2^  7    What  Conduct  Is 
Prohibited  b  '  This  Subpart? 

This  provi  iion  prohibits  false, 
fraudulent  oi  deceitful  conduct  on  the 
part  of  entitii  ss  attempting  to  participate 
in  the  DBE  P  "ogram.  It  has  been  placed 
in  the  Rule  ii  i  order  to  protect  the 
integrity  of  tie  DBE  Program. 

Subpart  C— (bood  Faith  Efiforts 

Section  33.31  'i     What  Does  This 
Subpart  Reqi  lire? 

The  good  f  lith  efforts  required  by  this 
section  are  a<  tivities  by  a  recipient  or  its 
prime  contrai  :tor  to  increase  DBE 
awareness  of  procurement  opportunities 
through  race/  gender  neutral  efforts. 
Race/gender  leutral  efforts  are  ones 
which  increa  ie  awareness  of  contracting 
opportunities  in  general,  including 
outreach,  recruitment  and  technical 
assistance.  Tlie  good  faith  efforts  must 
be  made  by  a  recipient  and  its  prime 
contractor  toi  ^rard  all  DBEs,  including 
SBEs,  LSAFs  and  SBRAs  and  not  just 
MBEs  and  VVl  JEs,  even  if  the  fair  share 
objective  reqi  lirements  of  Subpart  D 
have  been  me  t. 

For  piu-pos  !s  of  simplifications  EPA 
has  combinec  the  six  positive  efforts  of 
40  CFR  30.44  b)  applicable  to 
institutions  o  higher  education, 
hospitals  and  other  non-profit 
organizations  with  the  six  affirmative 
steps  of  40  CFR  31.36(e)  apphcable  to 
Indian  Tribal,  State,  and  local 
Government  recipients  and  renamed 
them  the  six  '  good  faith  efforts. "is  not 
the  intention  )f  the  Agency  to  change 
the  substance  of  the  positive  efforts  or 
the  affirmativ  >  steps. 

The  six  goo  1  faith  efforts  required  by 
this  section  m  ust  be  performed  by  all 
recipients  (including  recipients  who 
have  been  exempted  under  §  33.411 
from  the  requirements  of  applying  fair 
share  objectives)  and  their  prime 
contractors,  if  they  award  subcontracts, 
for  the  procur  3ment  categories  of 
construction,  jquipment,  services 
(including  consulting  services)  and 
supplies.  EPA  offers  the  following 
examples  to  ai  isist  recipients  and  prime 
contractors  in  carrying  out  the  good 
faith  efforts. 

(1)  Ensure  E  BEs  are  made  aware  of 
contracting  opportimities  to  the  fullest 
extent  practicable  through  outreach  and 
recruitment  ac  tivities.  For  Indian  Tribal, 
State  and  loca  Government  recipients, 
this  will  include  placing  DBEs  on 
solicitation  lis  ts  and  soliciting  them 
whenever  the]  are  potential  sources. 

(a)  Maintain  and  update  a  listing  of 
qualified  DBEs  that  can  be  sohcited  for 


construction,  equipment,  services  and/ 
or  supplies. 

(h)  Provide  listings  to  all  interested 
parties  who  request  copies  of  the 
bidding  or  proposing  documents. 

(c)  Contact  appropriate  sources  within 
your  geographic  area  and  State  to 
identify  qualified  DBEs  for  placement 
on  your  DBE  business  listings. 

(d)  Utilize  other  DBE  listings  such  as 
those  of  the  State's  Minority  Business 
Office,  the  Small  Business 
Administration,  Minority  Business 
Development  Agency  (MBDA)  of  the 
Department  of  Commerce.  EPA  OSDBU, 
and  DOT. 

(e)  Have  State  environmental  agency 
personnel  review  solicitation  lists. 

(2)  Make  information  of  forthcoming 
opportunities  available  to  DBEs  and 
arrange  time  frames  for  contracts  and 
establish  delivery  schedules,  where  the 
requirements  permit,  in  a  way  that 
encourages  and  facilitates  participation 
by  DBEs  in  the  competitive  process. 
This  includes,  whenever  possible, 
posting  solicitations  for  bids  or 
proposals  for  a  minimum  of  30  calendar 
days  before  the  bid  or  proposal  closing 
date. 

(a)  Develop  realistic  delivery 
schedules  which  may  provide  for 
greater  DBE  participation. 

(b)  Advertise  through  the  minority 
media  in  order  to  facilitate  DBE 
utilization.  Such  advertisements  may 
include,  but  are  not  limited  to, 
contracting  and  subcontracting 
opportunities,  hiring  and  employment, 
or  any  other  matter  related  to  the 
project. 

(c)  Advertise  in  general  circulation 
publications,  trade  publications.  State 
agency  publications  and  minority  and 
women's  business  focused  media 
concerning  contracting  opportunities  on 
your  projects.  Maintain  a  list  of  minority 
and/or  women's  business-focused 
publications  that  may  be  utilized  to 
solicit  DBEs. 

(3)  Consider  in  the  contracting 
process  whether  firms  competing  for 
large  contracts  could  subcontract  with 
DBEs.  For  Indian  Tribal,  State  and  local 
Government  recipients,  this  will  include 
dividing  total  requirements  when 
economically  feasible  into  smaller  tasks 
or  quantities  in  order  to  increase 
opportimities  for  participation  by  DBEs 
in  the  competitive  process. 

(a)  Perform  an  analysis  to  identify 
portions  of  work  that  can  be  divided 
and  performed  by  qualified  DBEs. 

(b)  Scrutinize  the  elements  of  the  total 
project  to  develop  economical  units  of 
work  that  are  within  the  bonding  range 
of  DBEs. 

(c)  Conduct  meetings,  conferences, 
and  follow-ups  with  DBE  associations 


and  minority  media  to  inform  these 
groups  of  opportunities  to  provide 
construction,  equipment,  services  and 
supplies. 

(4)  Encom-age  contracting  with  a 
consortium  of  DBEs  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(a)  Notify  DBEs  of  future  procurement 
opportunities  so  they  may  establish 
bidding  solicitations  and  prociu-ement 
plans. 

(b)  Provide  DBE  trade  organizations 
with  succinct  sununaries  of 
solicitations. 

(c)  Provide  interested  DBEs  with 
adequate  information  about  plans, 
specifications,  timing  and  other 
requirements  of  the  proposed  projects. 

(5)  Use  the  services  and  assistance  of 
the  SBA  and  the  MBDA. 

(a)  Use  the  services  of  outreach 
programs  sponsored  by  the  MBDA  and/ 
or  the  SBA  to  recruit  bona  fide  firms  for 
placement  on  DBE  bidders  lists  to  assist 
these  firms  in  the  development  of  bid 
packaging. 

(b)  Seek  out  Minority  Business 
Development  Centers  (MBDCs)  to  assist 
recipients  and  prime  contractors  in 
identifying  DBEs  for  potential  work 
opportunities  on  projects. 

Appropriate  use  of  the  services  and 
assistance  of  the  SBA  and  the  MBDA 
depends  on  the  circumstances.  It  may 
involve  using  the  services  of  outreach 
programs  sponsored  by  the  MBDA  and/ 
or  the  SBA  to  recruit  bona  fide  firms  for 
placement  on  DBE  bidder's  lists  to  assist 
the  firms  in  the  development  of  bid 
packages.  Recipients  and  prime 
contractors  may  use  SBA's  Pro-Net 
Procurement  Marketing  and  Access 
Network  services  to  identify  available 
DBEs  to  do  the  work.  Recipients  and 
prime  contractors  may  utilize  MBDCs 
for  assistance  in  identifying  DBEs  for 
potential  work  opportimities  on 
contracts  under  EPA  financial  assistance 
agreements,  as  well  as  using  MBDA's 
Phoenix  dBASE  System  to  identify 
available  DBEs  to  do  the  work. 

(6)  If  the  prime  contractor  awards 
subcontracts,  require  the  prime 
contractor  to  take  the  steps  in 
subparagraphs  {l)-{5)  of  this  section. 

Section  33.302    Are  There  Any 
Additional  Contract  Administration 
Requirements? 

The  first  provision  of  this  section  is 
intended  to  ensure  that  subcontractors 
receive  prompt  payment  from  prime 
contractors.  The  other  provisions  of  this 
section,  including  the  requirement  to 
complete  the  forms  mentioned  below, 
are  intended  to  prevent  any  "bait  and 
switch"  tactics  at  the  subcontract  level 
by  prime  contractors  which  may 
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circumvent  the  spirit  of  the  DBE 
Program.  In  addition,  this  proposal 
would  require  a  recipient  to  be  notified 
in  vmting  before  its  prime  contractor 
could  terminate  a  DBE  subcontractor  for 
convenience  and  then  perform  the  work 
itself. 

Furthermore,  when  a  DBE 
subcontractor  is  terminated  or  fails  to 
complete  its  work  ujider  the  subcontract 
for  any  reason,  the  recipient  must 
require  the  prime  contractor  to  make 
good  faith  efforts  if  the  prime  contractor 
chooses  to  hire  another  subcontractor.  A 
recipient  must  also  require  its  prime 
contractor  to  continue  to  make  the  good 
faith  efforts  even  if  the  fair  share 
objectives  in  Subpart  D  of  this  Rule  have 
been  met.  Finally,  this  proposed  rule 
mentions  three  new  forms  which  are 
required  if  there  are  DBE  subcontractors 
involved  in  a  procurement.  First,  a 
recipient  must  require  its  prime 
contractor  to  provide  EPA  Form  6100- 
2 — DBE  Program  Subcontractor 
Participation  Form  to  all  of  its  DBE 
subcontractors.  EPA  Form  6100-2— DBE 
Program  Subcontractor  Participation 
.Form  will  allow  DBE  subcontractors  the 
option  of  describing  to  EPA  the  work 
the  DBE  subcontractor  received  from  the 
prime  contractor,  how  much  the  DBE 
subcontractor  was  paid  and  any  other 
concerns  the  DBE  subcontractor  might 
have.  Second,  a  recipient  must  require 
its  prime  contractor  to  have  any 
anticipated  DBE  subcontractors 
complete  EPA  Form  6100-3— DBE 
Program  Subcontractor  Performance 
Form.  The  prime  contractor  would  then 
submit  this  form  as  part  of  its  bid  or 
proposal  package  when  competing  for  a 
procurement.  Third,  a  recipient  must 
have  its  prime  contractor  complete  EPA 
Form  6100-4— DBE  Program 
Subcontractor  Utilization  Form 
whenever  applicable  and  submit  the 
form  as  part  of  the  prime  contractor's 
bid  or  proposal  package  when 
competing  for  a  procurement. 

Section  33.303    Are  There  Special 
Rules  for  Loans  Under  EPA  Financial 
Assistance  Agreements? 

A  recipient  of  an  EPA  financial 
assistance  agreement  to  capitalize  a 
revolving  loan  fund,  such  as  a  State 
under  the  CWSRF  or  DWSRF  or  an 
eligible  entity  under  the  Brownfields 
Cleanup  Rev.olving  Loan  Fimd  program, 
must  require  that  borrowers  receiving 
identified  loans  comply  with  the  good 
faith  efforts  described  in  §  33.301  and 
the  contract  administration 
requirements  of  §  33.302.  This  provision 
does  not  require  that  such  private  or 
non  profit  borrowers  expend  identified 
loan  funds  in  compliance  with  any 
other  prociuement  procedures 


contained  in  40  CFR  Part  30,  40  CFR 
Part  31,  or  40  CFR  Part  35.  Subpart  O, 
as  applicable. 

Section  33.304    Must  a  Native 
American  (Either  as  an  Individual, 
Organization,  Tribe  or  Tribal 
Government)  Recipient  or  Prime 
Contractor  Follow  the  Six  Good  Faith 
Efforts? 

Native  Americans  are  defined  in 
§  33.103  to  include  American  Indians, 
Eskimos,  Aleuts  and  Native  Hawaiians. 
A  Native  American  (either  as  an 
individual,  organization,  corporation. 
Tribe  or  Tribal  Government)  recipient  or 
prime  contractor  must  follow  the  six 
good  faith  efforts  only  if  doing  so  would 
not  conflict  with  existing  Tribal  or 
Federal  law,  including  but  not  limited 
to  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e)  which  establishes,  among  other 
things,  that  any  federal  contract, 
subcontract,  grant,  or  subgrant  awarded 
to  Indian  organizations  or  for  the  benefit 
of  Indians,  shall  require  preference  in 
the  award  of  subcontracts  and  subgrants 
to  Indian  organizations  and  to  Indian- 
owned  economic  enterprises. 

Indian  organizations  awarded  an  EPA 
financial  assistance  agreement  have  the 
ability  to  solicit  and  recruit  Indian 
organizations  and  Indian-owned 
economic  enterprises  and  give  them 
preference  in  the  award  process  prior  to 
undertaking  the  six  good  faith  efforts. 
Tribal  governments  with  promulgated 
tribal  laws  and  regulations  concerning 
the  solicitation  and  recruitment  of 
Native  American-owned  and  other 
minority  business  enterprises,  including 
women-owned  business  enterprises., 
have  the  discretion  to  utilize  these  tribal 
laws  and  regulations  in  lieu  of  the  six 
good  faith  efforts.  If  the  effort  to  recruit 
Indian  organizations  and  Indian-owned 
economic  enterprises  is  not  successful, 
then  the  recipient  must  follow  the  six 
good  faith  efforts.  Such  tribal 
governments  still  must  retain  records 
documenting  compliance  in  accordance 
with  §  33.501  of  the  Rule  and  must 
report  to  EPA  on  their  accomplishments 
in  accordance  with  §  33.502  of  the  Rule. 

Any  recipient,  whether  Native 
American  or  not.  of  an  EPA  financial 
assistance  agreement  for  the  benefit  of 
Native  Americans,  is  required  to  solicit 
and  recruit  Indian  organizations  and 
Indian-owned  economic  enterprises  and 
give  them  preference  in  the  award 
process  prior  to  undertaking  the  six 
good  faith  efforts.  Jf  the  efforts  to  recruit 
Indian  organizations  and  Indian-owned 
economic  enterprises  is  not  successful, 
then  the  recipient  must  follow  the  six 
good  faith  efforts. 


Subpart  D — Fair  Share  Objectives 

Section  33.401     What  Does  This 
Subpart  Require? 

EPA's  previous  fair  share  policy  has 
required  that  fair  share  objectives  for 
MBEs  and  WBEs  be  negotiated  with 
EPA  financial  assistance  recipients,  but 
has  not  required  that  fair  share 
objectives  be  established  for  other  types 
of  DBEs.  While  good  faith  efforts  have 
been  required  with  respect  to  all  DBEs, 
including  LSAFs,  SBEs  and  SBRAs, 
numerical  fair  share  objectives  need 
only  be  negotiated  for  MBEs  and  WBEs 
in  accordance  with  EPA's  8%  and  10% 
statutes.  This  proposed  rule  would 
continue  this  policy. 

EPA's  position  reflects  the 
requirement  of  its  8%  and  10%  statutes 
and  is  consistent  with  Executive  Order 
12138  (May  18,  1979),  which  requires 
all  Federal  agencies  to  take  "appropriate 
affirmative  action  in  support  of 
[WBEs]."  Further,  OMB  Circular  A-102 
(March  3, 1988)  provides  that  "(ijt  is 
national  policy  to  award  a  fair  share  of 
contracts  to  small  and  minority  business 
firms:  and  that  "[gjrantees  shall  take 
similar  appropriate  affirmative  action 
*   *   *  [in]  support  of  women's 
enterprises  *   *   *" 

Prior  to  FY  1998,  EPA  applied  its  8% 
and  10%  MBE  and  WBE  objectives 
directly  to  each  of  its  financial 
assistance  agreements.  Thus,  each  EPA 
financial  assistance  agreement  for 
research  relating  to  the  requirements  of 
the  Clean  Air  Act  Amendments  of  1990 
had  a  minimum  of  10%  as  MBE  and 
WBE  fair  share  objectives.  All  other  EPA 
financial  assistance  agreements  had  a 
minimum  of  8%  as  MBE  and  WBE  fair 
share  objectives.  EPA  changed  this 
policy  beginning  with  its  FY  1998 
financial  assistance  agreements  so  that 
the  minimum  8%  and  10%  MBE  and 
WBE  fair  share  objectives  became 
agency-wide  objectives  rather  than  fair 
share  objectives  for  each  EPA  financial 
assistance  agreement.  Notwithstanding 
these  national  objectives,  fair  share 
objectives  for  each  financial  assistance 
agreement  recipient  are  negotiated 
based  on  an  assessment  of  the 
availability  of  qualified  MBEs  and  WBEs. 
in  the  relevant  procurement  market  for 
construction,  equipment,  services  and 
supplies;  thus,  the  overall  national 
objectives  may  vary  from  the  specific 
fair  share  objectives  of  an  individual 
financial  assistance  agreement  recipient. 

The  8%  and  10%  oDjectives  are 
national  objectives  which  EPA  uses  to 
evaluate  and  monitor  MBE  and  WBE 
opportunities  to  participate  in  contracts 
under  EPA  financial  assistance 
agreements.  They  do  not  serve  as  quotas 
or  set-asides.  These  national  objectives 
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Section  33.41 2    Are  There  Special 
Rules  for  Loo  ns  Under  EPA  Financial 
Assistance  A  ireements? 

A  recipient  of  an  EPA  financial 
assistance  agi  eement  to  capitalize  a 
revolving  loa  i  fund  will  apply  its  fair 
share  objectii  e  (if  the  entity  receiving 
the  identified  loan  uses  a  relevant 
geographic  ai  ea  that  is  substantially 
similar  to  the  recipient's)  or  a  separately 
negotiated  fa|r  share  objective  to  entities 
receiving  identified  loans.  For  the 
CWSRF  and  l|)WSRF  Programs, 
identified  loahs  are  those  projects  or 
activities  funded  fi-om  amounts  equal  to 
the  capitalization  grant.  For  the 
BrowTifields  Cleanup  Revolving  Loan 
Fund  (BCRLFD  Program,  identified  loans 
are  those  projects  funded  with  federal 
financial  assii  tance.  If  procurements 
will  occur  ov(  sr  more  than  one  year,  the 
recipient  may  choose  to  apply  the  fair 
share  objectiv  b  in  place  either  for  the 
year  in  which  the  identified  loan  is 
awarded  or  fo  r  the  year  in  which  the 
procurement  i  iction  occurs.  The 
recipient  must  specify  this  choice  in  the 
financial  assii  tance  agreement,  or 
incorporate  it  by  reference  therein. 

Section  33.401     What  Is  a  Fair  Share 
Objective? 

A  fair  share  objective  is  a  percentage 
based  on  the  c  apacity  and  availability  of 
qualified  MBI  s,  and  WBEs  in  the 
relevant  geogi  aphic  market  for  the 
procurement  categories  of  construction, 
equipment,  services  and  supplies 
compared  to  t  le  number  of  all  qualified 
entities  in  the  same  market  for  the  same 
procurement  <  ategories  adjusted,  if 
possible,  to  re  lect  the  level  of  MBE  and 
WBE  participation  absent  the  eff^ects  of 
past  discrimination  in  the  marketplace. 

A  fair  share  objective  is  not  a  quota. 
A  recipient  an  d  its  prime  contractor 
must  make  th«  good  faith  efforts 
described  in  Subpart  C  of  this  Rule  in 
attempting  to  ;  ichieve  its  fair  share 
objectives. 

Section  33.40' 
Negotiate  Fait 
EPA? 


This  Rule 
submit  its  proposed 
and  supportin ; 
Agency  withir 
acceptance  of 
agreement  for 
situations  whejre 


When  Must  a  Recipient 
Share  Objectives  With 


requires  a  recipient  to 

fair  share  objectives 
documentation  to  the 
90  days  after  its 
financial  assistance 
JioTB  than  $250,000.  In 
a  recipient  receives 


several  EPA  financial  assistance 
agreements  that  are  $250,000  or  less  in 
one  fiscal  year,  the  recipient  must 
submit  its  proposed  fair  share  objectives 
and  supporting  documentation  to  the 
Agency  within  90  days  after  its 
acceptance  of  the  financial  assistance 
agreement  that  takes  the  recipient  over 
the  $250,000  threshold  (see  §  33.411).  In 
recent  years  EPA  has  included  time 
frames  for  submission  of  proposed  fair 
share  objectives  in  special  grant 
conditions  for  each  financial  assistance 
agreement.  EPA  is  now  incorporating  a 
general  time  fi-ame  into  this  Rule.  A 
recipient  may  not  spend  any  of  its 
financial  assistance  award  for 
procurement  until  the  fair  share 
objective  negotiation  process  has  been 
completed. 

Section  33.405    How  Does  a  Recipient 
Determine  Its  Fair  Share  Objectives? 

Starting  in  FY  1998,  EPA,  through  the 
1997  Guidance  and  implementing  terms 
and  conditions,  has  required  that  fair 
share  objectives  for  MBEs  and  WBEs  be 
based  on  the  availability  of  qualified 
MBEs  and  WBEs  in  the  relevant  market 
for  the  four  procurement  categories  of 
construction,  equipment,  services  and 
supplies.  In  this  proposed  regulation, 
EPA  is  also  offering  recipients  the 
option  of  combining  the  four  proposed 
procurement  category  objectives  for 
MBEs  into  a  single  weighted  objective. 
The  same  option  would  be  available  for 
WBEs.  In  this  proposed  regulation,  EPA 
is  continuing  to  allow  recipients  to 
establish  separate  MBE  and  WBE  fair 
share  objectives  for  different  EPA 
financial  assistance  programs  and  to 
estahlish  separate  MBE  and  WBE  fair 
share  objectives  by  geographic  area. 

Beginning  with  MBE  and  WBE 
objectives  for  FY  1999,  the  Agency 
required  that  fair  share  negotiations  be 
supported  by  an  availability  analysis,  or 
at  the  recipient's  option,  a  disparity 
study  conducted  within  the  past  ten 
years.  In  this  rulemaking,  EPA  is 
proposing  to  keep  this  basic  approach, 
with  some  fine  tuning.  The  recipient 
would  have  to  consider  whether  an 
adjustment  from  the  availability 
analysis  or  disparity  study  percentage  is 
needed  based  on  past  MBE  or  WBE 
achievements,  other  disparity  studies 
done  within  the  recipient's  jurisdiction 
or  other  types  of  relevant  available  data 
[e.g.,  statistical  disparities  in  the  ability 
of  MBEs  and  WBEs  to  obtain  financing, 
bonding  and  insurance  required  to 
participate  in  the  DBE  Program).  This 
process  is  needed  to  ensure  that 
objectives  accurately  reflect  the  MBE 
and  WBE  participation  expected  absent 
the  effects  of  discrimination. 


Recognizing  that  EPA  makes  many 
different  types  of  financial  assistance 
awards  (e.g.,  Superfund  awards  for 
Hazardous  Waste  Cleanup.  CWSRF 
capitalization  grants)  to  a  wide  variety 
of  recipients,  EPA  is  also  soliciting 
comments  to  help  us  determine  how 
best  to  achieve  a  "level  playing  field" 
for  MBEs  and  WBEs.  EPA  is  specifically 
asking  for  comments  on  whether 
recipients  should  be  able  to  choose  from 
a  variety  of  methods  in  calculating  MBE 
and  WBE  fair  share  objectives  with  the 
Agency. 

This  process  is  intended  to  provide 
maximum  flexibility  for  recipients 
while  ensuring  that  objectives  are  based, 
at  a  minimum,  on  the  capacity  and 
availability  of  qualified  MBEs  and  WBEs 
in  the  recipient's  relevant  market. 

A  recipient  may  negotiate  separate 
MBE  and  WBE  fair  share  objectives 
applicable  to  different  geographic 
markets,  and  must  use  the  fair  share 
objectives  for  the  geographic  markets  in 
which  the  contract  work  for  its  project 
is  being  performed. 

(1)  Step  1:  Determining  a  Base  Figure  for 
the  MBE  and  WBE  Objectives 

A  recipient  may  determine  a  base 
figure  by  preparing  an  availability 
analysis.  An  availability  analysis 
represents  an  actual  measurement  by 
the  recipient  of  the  availability  of  MBEs 
and  WBEs  in  the  relevant  geographic 
market  in  the  four  procurement 
categories  compared  to  the  number  of 
all  businesses  in  the  same  market  that 
perform  work  in  the  same  procurement 
categories.  From  these  data  the  recipient 
would  derive  a  base  figure  that  is  as 
accurate  a  representation  as  possible  of 
the  percentage  of  qualified  MBEs  and 
WBEs  available  versus  the  total  number 
of  available  businesses. 

EPA  is  not  specifying  a  methodology 
or  formula  for  a  recipient  to  use  in 
preparing  its  availability  analysis. 
Instead,  the  Agency  is  proposing  to 
place  primary  emphasis  on  the 
principles  underlying  the  measurement, 
requiring  only  that  a  measurement  of 
the  availability  be  made  on  the  basis  of 
demonstrable  evidence  of  relevant 
market  conditions. 

EPA  is  providing  a  number  of 
examples  which  recipients  may  adopt  or 
use  as  guidelines  for  deriving  their  own 
availability  analysis. 

(A)  MBE/WBE  Directories  and  Census 
Bureau  Data 

The  first  example  is  setting  an  MBE 
base  figure  using  a  recipient's  own  MBE 
directories,  including  the  bidders  list 
required  by  §  33.501.  For  each 
procurement  category,  the  recipient 
would  first  tabulate  the  number  of 
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qualified  MBEs,  with  the  resulting 
number  becoming  the  numerator  of  the 
base  figxire.  The  denominator  could  then 
be  derived  from  the  Census  Bureau's 
County  Business  Pattern  (CBP) 
Database.  The  CBP  Database  contciins  all 
available  businesses  in  the  recipient's 
relevant  geographic  market  organized  by 
Standard  Industrial  Code  (SIC  code). 
SIC  codes  have  been  converted  to  North 
American  Industrial  Classification 
System  (NAICS)  codes.  For  purposes  of 
the  following  discussion,  NAICS  codes 
may  be  substituted  for  SIC  codes.  The 
recipient  may  then  combine  all 
available  businesses  pertaining  to 
construction,  for  example,  and  use  this 
number  as  the  denominator  in  the  base 
figure  for  that  particular  procurement 
category. 

EPA  has  a  link  to  the  Census  Bureau's 
website  at  osdbuweb.dot.gov/business/ 
dbe/abe.pdf.  Utilizing  this  data, 
recipients  would  be  able  to  customize 
their  base  figure  within  each 
procurement  category.  For  example, 
major  construction  SIC  codes  are  15,  IQ 
and  17.  If  a  recipient  estimates  it  will 
spend  10%  of  its  federal  funds  within 
SIC  code  15,  40%  in  SIC  code  16,  25% 
in  SIC  code  17,  and  the  remaining  25% 
on  contracting  spread  over  SIC  codes  35 
(equipment)  and  87  (services),  the 
recipient  could  separately  determine  the 
availability  of  MBEs  for  each  of  the  SIC 
codes  and  weight  each  according  to  the 
amount  of  money  to  be  spent  in  each 
area.  In  this  example,  the  recipient 
could  calculate  its  weighted  base  figure 
by  first  determining  the  number  of 
MBEs  in  its  directory  for  each  of  the  SIC 
codes,  then  extracting  the  availability  of 
CBP  businesses  for  the  same  SIC  codes. 
The  recipient  would  then  perform  the 
following  calculation  to  arrive  at  a  base 
figure  for  step  one  of  the  objective 
setting  process  for  MBEs. 

Numerator  =  [.10  (MBEs  in  SIC  code  15) 
+  .4Q{MBEs  in  SIC  code  16)  + 
.25[MBEs  in  SIC  code  1 7)  +  .25(MBEs 
in  SIC  codes  35  a87]]x  100 

Denominator  =  CBPs  in  SIC  code  15  + 
CBPs  in  SIC  code  16  +  CBPs  in  SIC 
code  17  +  CBPs  in  SIC  codes  35  &  87 


Base  Figure  = 


Numerator 
Denominator 


This  formula  is  offered  only  as  an 
example  of  how  a  recipient  could 
choose  to  use  the  CBP  Database. 
Recipients  using  the  CBP  data  could 
choose  whether  to  weight  their 
calculation,  and  whether  to  do  so  by 
individual  SIC  codes  or  by  groups  of  SIC 
codes,  based  on  their  own  assessment  of 
which  method  will  best  fit  their 
spending  patterns. 


EPA  is  proposing  to  allow  a  recipient 
to  negotiate  separate  MBE  and  separate 
WBE  fair  share  objectives  for  each  of  the 
four  procurement  categories  of 
construction,  equipment,  services  and 
supplies  or,  at  its  option,  negotiate  a 
combined  weighted  objective  for  these 
four  procurement  category  objectives  for 
MBEs  and  separately  for  WBEs.  This 
proposed  approach  would  give 
recipients  flexibility  in  preparing  their 
availability  analyses. 

Several  issues  arise  when  comparing 
nujnbers  from  two  different  data 
sources.  First,  recipients  will  need  to 
ensure  that  the  scope  of  businesses 
included  in  the  numerator  is  as  close  as 
possible  to  the  scope  included  in  the 
denominator.  A  recipient  using  its  own 
MBE  and  WBE  directories  will  still  need 
to  determine  a  similar  scope  for  the 
fields  it  will  use  for  the  denominator.  A 
good  way  for  a  recipient  to  do  this 
would  be  to  examine  its  contracting 
program  and  determine  the  SIC  codes 
for  the  majority  of  its  contracts.  While 
it  may  be  sufficient  for  some  recipients 
to  use  their  State  borders  as  the 
boundaries  for  their  relevant  geographic 
market,  this  may  not  be  appropriate  for 
other  recipients  whose  relevant 
geographic  market  may  extend  beyond 
their  State  borders.  Conversely,  the 
relevant  geographic  market  for  some 
recipients  may  be  a  specific  region 
within  a  State's  borders. 

An  alternative  means  of  calculating 
the  nimierator  is  to  use  a  bidders  list. 
Under  this  approach  the  recipient 
would  measure  availability  by  the 
number  of  firms  that  have  previously 
competed  in  the  recipient's 
procurement  process.  The  recipient 
must  include  all  firms  that  have 
competed  for  prime  and/or 
subcontracts. 

In  the  category  of  construction,  most 
MBE  and  WBE  participation  occurs 
through  subcontracting.  It  is  therefore 
crucial  that  all  firms  competing  for 
subcontracts  be  included  in  the  bidders 
list.  EPA  encourages  recipients  to  use 
any  sources  of  local  data  which  allows 
them  to  make  a  more  accurate 
calculation. 

(B)  Data  From  a  Disparity  Study 

Another  option  for  a  recipient  in 
determining  a  base  figure  is  using  a 
disparity  study.  Disparity  studies 
involve  comparing  available  MBE  and 
WBE  contractors  with  the  contracts 
actually  awarded  to  them.  They 
generally  are  based  on  statistics  which 
measure  MBE  and  WBE  utilization  and 
anecdotal  evidence  showing  that  the 
imderutilizaUon  of  MBEs  and  WBEs  is 
caused  by  conditions  other  than  chance. 


These  studies  may  be  expensive  and 
time  consuming  to  perform. 

EPA  is  not  requiring  a  recipient  to 
conduct  a  disparity  study.  EPA  is  also 
not  specifying  the  data  or  analysis 
required  in  a  disparity  study  since  the 
design  and  conduct  of  the  study  are  best 
left  to  recipients  and  the  professional 
organizations  with  which  they  contract 
to  perform  the  studies.  If  a  disparity 
study  is  used  it  must  address  MBE  and 
WBE  utilization  under  the  four 
procurement  categories  and  be  no  more 
than  ten  years  old.  The  fact  that  a 
disparity  study  utilized  in  negotiating 
fair  share  objectives  has  become  more 
than  ten  years  old  during  the  three  year 
period  does  not  by  itself  constitute  a 
significant  change  requiring 
renegotiation. 

(C)  The  Objective  of  Another  EPA 
Recipient 

A  recipient  may  also  use  another  EPA 
recipient's  MBE  and  WBE  objectives  if 
they  were  established  in  accordance 
with  this  Rule  and  were  based  on  a 
substantially  similar  relevant  geographic 
market.  For  example,  a  non-State  agency 
recipient  may  use  a  State  agency's  MBE 
and  WBE  fair  share  objectives,  but  only 
if  the  non-State  agency  uses  a 
substantially  similar  geographic  market. 
Otherwise,  the  non-State  Agency 
recipient  would  have  to  negotiate  its  - 
own  MBE  and  WBE  fair  share  objectives 
with  EPA  based  on  the  availability  of 
MBEs  and  WBEs  in  its  relevant 
geographic  market.  With  the  proposed 
exemption  from  the  fair  share  objective 
negotiation  process,  the  number  of 
recipients  who  would  be  required  to 
separately  negotiate  with  EPA  would  be 
substantially  reduced. 

(D)  Alternative  Methods 

This  proposal  also  includes  an  option 
for  recipients  to  propose  an  alternative 
method  for  calculating  MBE  and  WBE 
base  figures.  Recipients  may  use  this 
option  to  take  advantage  of  any  unique 
expertise  or  source  of  data  that  may  not 
be  available  to  other  recipients,  such  as 
a  comparable  objective  negotiated  with 
DOT.  EPA  will  consider  any  such 
proposal  that  recipients  believe  will 
better  reflect  their  relevant  market  than 
any  of  the  examples  provided  in  this 
Rule. 

Step  2:  Adjusting  the  Base  Figure  for  the 
MBE  and  WBE  Objectives 

Once  a  recipient  has  derived  base 
figures  for  its  proposed  MBE  and  WBE 
objectives,  it  must  then  consider 
whether  an  adjustment  from  the  Step  1 
MBE  and  WBE  base  figures  is 
appropriate.  This  second  step  is  needed 
to  ensure  that  objectives  more 
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accurately  refl  jct  the  MBE  and  WBE 
participation  e  xpected  absent  the  effects 
of  dischminat;  on.  A  recipient  should 
consider  the  p  oven  capacity  of  MBEs 
and  WBEs  to  perform  on  contracts 
under  EPA  fini  incial  assistance 
agreements.  M  3E  and  WBE  past 
utilization  doe ;  not  necessarily  reflect 
the  availability  of  MBEs  and  WBEs. 
However,  such  past  utilization  is  an 
indicia  of  the  p  roven  capacity  of  an 
MBE  or  WBE  ti )  perform  on  contracts 
under  EPA  fini  incial  assistance 
agreements.  Oilier  relevant  information 
which  should  fee  examined,  if  available, 
.  include  any  other  disparity  studies 
conducted  within  a  recipient's  relevant 
geographic  ma  ket;  statistical  disparities 
in  the  ability  o  MBEs  and  WBEs  to  get 
necessary  financing,  bonding  and 
insurance;  and  data  on  limitations  for 
employment.  s;lf  employment, 
education,  training  and  union 
apprenticeship 

EPA  is  not  pi  oposing  to  require 
recipients  to  mike  an  adjustment  to 
their  base  figures.  Rather,  recipients 
must  consider  vhether  an  adjustment  to 
the  base  figure;  is  appropriate,  arid  if  so, 
make  the  adjus  inent.  It  is  important  to 
note  that  the  d<  ta  recipients  would 
consider  under  this  proposed  approach 
only  involve  existing  data'and  not  the 
generation  of  aiiy  new  data. 

The  question  of  allowability  of  costs 
of  preparing  aviilability  analyses  or 
disparity  studies  in  connection  with  the 
DBE  Program  i;  determined  in 
accordance  wit  i  the  cost  principles 
applicable  to  tl  e  organization  incurring 
the  cost.  40  CFl  I  30.27  and  31.22.  For 
State  and  local  governments,  the 
pertinent  cost  p  rinciples  are  found  in 
0MB  Circular  A-87,  as  amended  8/29/ 
97  ("A-87").  F<ir  institutions  of  higher 
education  and  (ither  non-profit 
institutions,  OMB  Circulars  A-21  and 
A-122  apply,  respectively.  Allowability 
of  costs  for  hos  )itals  is  determined  in 
accordance  wit  i  the  provision  of 
appendix  E  of  ^  5  CFR  Part  74. 

In  general,  th  3  cost  must  be  necessary 
and  reasonable  be  allocable  to  the 
Federal  grant,  b  e  consistent  with  State 
law  and  be  affo  ded  consistent 
treatment  as  dii  ect  or  indirect.  The  cost 
must  be  adequa  tely  documented,  and  be 
the  net  of  any  a  jplicable  credits.  There 
is  nothing  inhei  ent  in  the  cost 
principles  that  vould  render  the  DBE 
costs  unallowal  le. 

Each  recipier  t  will  have  different  fact 
situations  to  ap  )ly.  In  CERCLA  Core 
Program  Coopei  ative  Agreements,  costs 
incurred  in  enc  )uraging  DBE  utilization 
in  the  Superfun  d  Program  are  allowable 
for  funding.  Thi  (  recipient  may  have 
conducted  an  analysis  or  study  for  its 
own  purposes  p  rior  to  the  EPA  financial 


assistance  agreement,  in  which  case 
some  of  the  costs  might  be  allocable  to 
the  EPA  grant  as  an  in-kind 
contribution.  Costs  must  also  be  treated 
consistently  as  either  direct  or  indirect 
in  similar  circumstances.  Under  OMB 
cost  principles  the  costs  of  such 
analyses  or  studies  could  either  be 
allowable  direct  or  allowable  indirect 
costs  under  an  EPA  assistance  award. 
The  recipient  must  determine  whether 
under  its  particular  circumstances,  the 
DBE  costs  are  allocable  to  the  cost 
objective  in  question,  and  whether  it  is 
a  direct  or  indirect  cost. 

In  each  case,  the  recipient  will  have 
to  devise  a  method  of  allocating  the  cost 
of  the  analysis  or  study  appropriately.  If 
audited,  the  recipient  may  be  asked  to 
document  and  justify  the  allocation.  If  a 
recipient  has  questions  concerning 
allocation  issues,  it  should  contact  its 
appropriate  EPA  grants  administration 
office. 

Section  33.406    May  a  Recipient 
Designate  a  Lead  Agency  for  Fair  Share 
Objective  Negotiation  Puqjoses? 

If  an  Indian  Tribal,  State  or  local 
Government  has  more  than  one  agency 
that  receives  EPA  financial  assistance, 
the  agencies  within  that  government 
may  designate  a  lead  agency  to  negotiate 
MBE  and  WBE  fair  share  objectives  with 
EPA  to  be  used  by  each  of  the  agencies. 
Each  agency  must  otherwise  negotiate 
with  EPA  separately  its  own  MBE  and 
WBE  fair  share  objectives. 

Section  33.407    How  Long  Do  MBE  and 
WB^fair  Share  Objectives  Remain  in 
Effect? 

Once  approved,  a  recipient's  MBE  and 
WBE  fair  share  objectives  would  remain 
in  effect  for  three  fiscal  years.  However, 
if  significant  changes  have  occurred 
rendering  the  data  relied  upon  in 
establishing  the  fair  share  objectives 
obsolete,  the  fair  share  objectives  may 
need  to  be  renegotiated  before  the  end 
of  the  three  fiscal  year  period.  The  fact 
that  a  disparity  study  utilized  in 
negotiating  fair  share  objectives  has 
become  more  than  ten  years  old  during 
the  three  year  period  does  not  by  itself 
constitute  a  significant  change  requiring 
renegotiation. 

Section  33.408    May  a  Recipient  Use 
Race  and/or  Gender  Conscious 
Measures  as  Part  of  This  Program? 

To  the  extent  good  faith  efforts 
described  in  Subpart  C  of  this  Rule  and 
other  race  and/or  gender  neutral  efforts 
prove  to  be  adequate  to  achieve  fair 
share  objectives  for  MBEs  and  WBEs,  a 
recipient  or  prime  contractor  need  not 
take  any  race  and/or  gender  conscious 
action.  To  the  extent  good  faith  efforts 


described  in  Subpart  C  of  this  Rule  and 
other  race  and/ or  gender  neutral  efforts 
prove  to  be  inadequate  to  achieve  fair 
share  objectives  for  MBEs  and  WBEs,  a 
recipient  or  prime  contractor  is 
encouraged  to  take  reasonable  race  and/ 
or  gender  conscious  action,  subject  to 
§  33.409,  to  more  closely  achieve  the  fair 
share  objectives.  Such  actions  may 
include,  among  other  things,  price 
incentives  and  technical  evaluation 
credits.  Any  use  of  race  and/or  gender 
conscious  measures  must  not  result  in 
the  selection  of  an  unqualified  MBE  or 
WBE.  A  recipient  must  notify  EPA  in 
advance  of  any  race  and/or  gender 
conscious  action  it  plans  to  take. 

Section  33.409    May  a  Recipient  Use 
Quotas  as  Part  of  This  Program? 

Quotas  may  never  be  used  imder 
EPA's  8%  or  10%  statute.  In  fact,  EPA's 
10%  statute  specifically  prohibits 
quotas. 

Section  33.410    May  a  Recipient  Be 
Penahzed  for  Failing  To  Meet  Its  Fair 
Share  Objectives? 

Under  this  Rule,  a  recipient  may  not 
be  penalized  or  considered  to  be  in 
noncompliance  solely  because  its  MBE 
or  WBE  utilization  falls  short  of  its  fair 
share  objectives.  However,  EPA  may 
take  remedial  action  under  §  33.105  for 
a  recipient's  failure  to  administer  any 
portion  of  the  DBE  Program  including, 
but  not  limited  to,  the  good  faith  efforts 
requirements  described  in  Subpart  C  of 
this  part. 

Section  33.411     Who  May  be  Exempted 
From  This  Subpart? 

EPA  is  proposing  to  exempt  recipients 
of  financial  assistance  agreements  with 
a  combined  total  of  $250,000  or  less  in 
EPA  funds  for  any  particular  EPA 
financial  assistance  project  or  in  any 
one  fiscal  year  from  the  fair  share 
objective  requirements.  These  recipients 
would  not  be  exempted  from  the  six 
good  faith  efforts  requirements  of 
Subpart  C  or  the  recordkeeping  and 
reporting  requirements  of  Subpart  E. 
The  Agency  is  requesting  comments  on 
whether  the  exemption  should  be 
extended  to  the  other  requirements. 
Commenters  are  encouraged  to  submit 
relevant  biu-den  and/or  cost  information 
in  support  of  extending  the  exemption 
to  the  other  requirements  of  this  Rule. 

Financial  assistance  agreements  of 
$250,000  or  less  account  for  about  82% 
of  new  EPA  financial  assistance  awards 
each  fiscal  year,  but  less  than  12%  of 
the  total  EPA  financial  assistance  funds 
awarded.  For  the  Clean  Water  State 
Revolving  Fund  (CWSRF),  Drinking 
Water  State  Revolving  Fund  (DWSRF), 
and  Brownfields  Cleanup  Revolving 
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Loan  Fund  (BCRLF)  Programs, 
recipients  are  not  required  to  apply  the 
fair  share  objective  requirements  to  an 
entity  ijsceiving  an  identified  loan  in  the 
amount  of  $250,000  or  less  or  to  an 
entity  receiving  a  combination  of  loans 
totaling  in  the  amount  of  $250,000  or 
less  in  any  one  fiscal  year.  These 
exemptions  are  designed  to  minimize 
administrative  burdens  on  EPA 
recipients.  Recipients  exempted  by  this 
provision  are  not  exempted  from  the 
other  requirements  of  the  rule.  The 
Agency  is  requesting  comment, 
including  comments  from  Tribes,  on 
whether  the  exemptions  should  apply  to 
other  requirements,  specifically  the 
good  faidi  efforts  and  reporting 
requirements.  Commenters  are 
encouraged  to  submit  relevant  burden 
and/or  cost  information  in  support  of 
their  comments  to  extend  the  exemption 
to  other  requirements  of  this  Rule, 
including  the  good  faith  efforts  and 
reporting  requirements. 

EPA  is  proposing  to  exempt  Tribal 
and  tribal  consortia  recipients  from 
applying  the  fair  share  objective 
requirements  to  eligible  program  grants 
which  can  be  included  in  Performance 
Partnership  Grants  (PPGs)  under  40  CFR 
Part  35,  Subpart  B,  due  to  the  nature  of 
these  program  grants  and  the  unique 
nature  of  eligible  recipients. 

Finally,  a  recipient  of  a  Technical 
Assistance  Grant  (TAG)  would  not  be 
required  to  apply  the  fair  share  objective 
requirements  of  this  Subpart  to  that 
grant.  This  provision  would  not, 
however,  exempt  such  recipients  from 
any  other  requirements  of  this  Part. 

Section  33.412    Is  There  a  Special  Rule 
for  an  Insular  Area  or  Indian  Tribal 
Government  Recipient? 

Currently,  Insular  Area  and  Indian 
Tribal  Government  recipients  are  not 
required  to  negotiate  fair  share 
objectives  with  EPA.  For  the  most  part, 
EPA  is  proposing  to  treat  Insular  Area 
and  Indian  Tribal  Government 
recipients  the  same  as  other  recipients 
with  regard  to  the  fair  share  objective 
negotiation  requirements.  For  example, 
the  fair  share  objectives  of  another 
recipient  may  be  used  so  long  as  the 
relevant  geographic  market  is  the  same 
or  substantially  similar. 

The  impact  of  this  change  on  Indian 
Tribal  Government  recipients  would  be 
minimized  by  the  general  exemption 
described  in  §  33.411(a).  The  impact  is 
further  minimized  in  the  case  of  tribes 
and  tribal  consortia  by  the  exemption 
for  eligible  program  grants  which  can  be 
included  in  Performance  Partnership 
Grants  (PPGs)  under  40  CFR  Part  35, 
Subpart  B,  described  in  §  33.411(c). 
with  other  recipients,  fair  share 


M 


objectives  would  remain  in  effect  for 
three  years. 

EPA  is  proposing  to  phase-in  the  MBE 
and  WBE  fair  share  objective  negotiation 
process  for  Insular  Area  and  Indian 
Tribal  Government  recipients  over  three 
years  in  order  for  such  recipients  to 
adjust  to  this  change  in  policy.  The 
Agency  will  develop  guidance  on  what 
specific  factors  should  be  taken  into 
account  in  determining  the  phase-in 
period  for  these  recipients.  In  the 
interim,  such  recipients  must  still 
comply  with  all  other  requirements  of 
this  Rule. 

Subpart  E — Recordkeeping  and 
Reporting 

Section  33.501     What  Are  the 
Recordkeeping  Requirements  of  This 
Part? 

A  recipient  is  required  to  maintain  the 
records  documenting  its  compliance 
with  the  requirements  of  this  Part, 
including  documentation  of  its  and  its 
prime  contractor's  good  faith  efforts  and 
data  relied  upon  in  formulating  its  fair 
share  objectives.  A  recipient  must  also 
comply  with  the  applicable  retention 
and  access  requirements  for  its  financial 
assistance  agreement,  e.g.,  40  CFR  30.53 
(for  institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations);  40  CFR  31.42  (for  Indian 
Tribal,  State  and  local  Government 
recipients);  and  40  CFR  35.6705, 
35.6710  (for  Superfund  Response  Action 
Cooperative  Agreements).  In  addition,  a 
recipient  of  a  Continuing  Environmental 
Program  Grant  (e.g.,  a  State)  or  other 
annual  grant  would  be  required  to  create 
and  maintain  a  bidders  list.  Such  a  list 
must  only  be  kept  until  the  grant  project 
period  has  expired  and  the  recipient  is 
no  longer  receiving  EPA  funding  under 
the  grant.  In  addition,  a  recipient  of  an 
EPA  financial  assistance  agreement  to 
capitalize  a  revolving  loan  fund  also 
must  require  entities  receiving 
identified  loans  to  create  and  maintain 
a  bidders  list  if  the  recipient  of  the  loan 
is  subject  to,  or  chooses  to  follow, 
competitive  bidding  requirements.  (See 
e.g.,  40  CFR  33.303).  The  purpose  of  a 
bidders  list  is  to  provide  the  recipient 
and  entities  receiving  identified  loans 
who  conduct  competitive  bidding  with 
as  accurate  a  database  as  possible  about 
the  universe  of  MBE/WBE  and  non- 
MBE/WBE  prime  and  subcontractors. 
Such  a  list  must  only  be  kept  until  the 
project  period  for  the  identified  loan  has 
ended.  Recipients  are  required  to 
comply  with  these  recordkeeping 
requirements,  even  if  they  are  exempted 
by  §  33.411  from  applying  the  fair  share 
objective  requirements.  The  Agency  is 
requesting  comments  on  whether  the 


exemption  should  be  extended  to  the 
recordkeeping  requirements. 
Commenters  are  encouraged  to  submit 
relevant  burden  and/ or  cost  information 
in  support  of  their  comment  to  extend 
the  exemption  to  the  recordkeeping 
requirements. 

Section  33.502    What  Are  the  Reporting 
Requirements  of  This  Part? 

The  effectiveness  of  EPA's  DBE 
Program  may  be  measured  through  its 
reporting  requirements.  These  reports 
measure  EPA's  progress  in  achieving  the 
national  objectives  established  by  EPA's 
8%  and  10%  statutes. 

All  financial  assistance  agreement 
recipients  must  report  on  a  quarterly 
basis  except  for  recipients  of  continuing, 
environmental  program  grants,  and 
institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations  receiving  financial 
assistance  awards  under  40  CFR  Part  30, 
who  report  on  an  annual  basis. 
Examples  of  continuing  envirormiental 
program  grants  include  those  specified 
in  40  CFR  Part  35,  Subpart  A,  as  well 
as  Performance  Partnership  Grants 
(PPGs)  and  GAP  Grants  for  Indian  Tribal 
governments  and  intertribal  consortia. 
Recipients  of  grants  capitalizing  CWSRF 
or  DWSRF  Programs  have  historically 
reported  MBE/WBE  participation 
quarterly,  and  will  continue  to  do  so 
under  this  rule.  Recipients  of  financial 
assistance  agreements  that  capitalize 
revolving  loan  programs  must  require 
entities  receiving  identified  loans  to 
submit  their  MBE  and  WBE 
participation  reports  on  a  quarterly  basis 
to  the  financial  assistance  agreement 
recipient,  rather  than  to  EPA.  Private 
and  non-profit  organization  loan 
recipients  are  not  required  to  maintain 
a  certified  procurement  system  (e.g.,  see 
40  CFR  35.6055(a)). 

In  the  past,  EPA  has  presumed  that  all 
financial  assistance  award  funds  to 
Indian  Tribal  Government  and  Insular 
Area  recipients  have  benefitted  MBEs. 
Accordingly,  despite  the  reporting 
requirements  contained  in  40  CFR  Part 
31,  as  a  matter  of  policy,  EPA  has  not 
uniformly  required  Indian  Tribal 
Government  and  Insular  Area  recipients 
to  report  their  degree  of  MBE  or  WBE 
utilization.  In  this  proposed  Subpart, 
Indian  Tribal  Government  and  Insular 
Area  recipients  are  treated  the  same  as 
other  recipients  with  regard  to 
recordkeeping  and  reporting 
requirements.  All  such  recipients  would 
therefore  be  required  to  retain  records 
and  report  on  actual  MBE  and  WBE 
utilization. 

The  reporting  requirements  are 
applicable  to  all  recipients,  even  those 
exempted  from  applying  the  fair  share 
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Section  33.503    How  Does  a  Recipient 
Calculate  MBE  and  WBE  Participation 
for  Reporting  I  urposes? 

In  this  rulen  aking  proposal  the 
Agency  is  projaosing  to  codify  the 
principles  of  Chapter  8  of  its  1997 
Guidance  conoeming  how  MBE  and 
WBE  participation  is  counted. 

EPA  requires  that  a  recipient  report 
the  total  amouijt  of  financial  assistance 
spent  on  procu  rement  and  the  amount 
awarded  to  an  »^BE  or  WBE.  For  EPA 
assistance  awaj  ds,  except  the  CWSRF 
and  DWSRF  Re  volving  Funds,  all 
project  expend  tures  are  deemed  to 
include  both  tli  e  Federal  Share  and  the 
recipient's  required  matching  share. 
Therefore,  except  in  the  SRF  Programs, 
the  amount  of  Procurement  in  the 
assistance  awajd  as  a  whole,  i.e., 
including  any  lequired  cost  share  funds 
contributed  by  the  recipient  is  reported. 
In  the  SRF  Proj  rams,  only  identified 
loans  are  consii  lered  to  include  Federal 
funds.  Negative  reports  are  required, 
i.e.,  if  a  recipient  does  not  make  an  MBE 
or  WBE  prociu-i  jment  award  in  a 
reporting  perio  i,  the  recipient  must  still 
fileaForm570)-52A. 

By  requiring  recipients  to  report,  EPA 
is  attempting  tq  measure  the  amount  of 
overall  MBE  add  WBE  participation 
imder  the  DBE  'rogram.  The  reporting 
of  MBE  and  WI  E  dollar  amounts  under 
a  particular  prime  contract  will  result  in 
a  total  that  is  no  more  than  100%  of  the 
prime  contract  I'alue.  For  example,  if  an 
MBE  is  awardei  1  a  prime  contract  and 
then  subcontracts  30%  of  the  value  of 
the  contract,  th ;  total  number  of  dollars 
reported  would  remain  at  the  100% 
level.  This  would  be  true  even  if  the 
subcontractor  ii  i  this  example  is  another 
MBE. 

If  all  project  (  osts  attributable  to  MBE 
and  WBE  partic  ipation  are  not  eligible 
for  funding  unc  er  the  EPA  financial 
assistance  agree  ment,  the  recipient  may 
report  MBE  and  WBE  participation 
compared  to  th*  total  eligible  and  non- 
ehgible  costs  of  the  project. 

Joint  Venture  f.  The  MBE  and  WBE 
participation  w  thin  a  joint  ventxu-e 
shall  be  credited  in  a  pro  rata  fashion. 
Where  an  MBE's  or  WBE's  risk  of  loss, 
control  or  mana  gement  responsibilities 
is  not  consistent  with  its  share  of  the 
profit,  the  award  official  may  direct  an 
adjustment  in  tie  percentage  of  MBE  or 
WBE  participation. 


Central  Purchasing  or  Procurement 
Centers.  Recipients  must  verify 
procurement  dollars  awarded  to  MBE 
and  WBE  firms  from  a  recipient's 
central  piux:hasing  or.prociu-ement 
center. 

In  reporting  MBE  and  WBE 
utilization,  a  recipient  may  use  one  of 
the  methods  described  below  or  propose 
another  method  for  approval  by  EPA. 

(1)  A  recipient  may  report  actual 
dollars  expended  on  procurement  from 
EPA  financial  assistance  agreement 
funds  to  MBEs  and  WBEs,  if  sufficient 
records  are  maintained; 

(2)  If  records  are  maintained  for  a 
recipient's  MBE  and  WBE  procurement 
generally  but  records  are  not  specifically 
maintained  for  procurement  under  EPA 
financial  assistance  agreements,  a 
recipient's  MBE  and  WBE  percentage 
utilization  for  its  funds  as  a  whole  may 
be  applied  proportionally  to  the  amount 
of  procurement  imder  EPA  financial 
assistance  agreements;  or 

(3)  If  actual  records  of  MBE  and  WBE 
utilization  are  not  maintained,  a 
recipient  may  authorize  its  procurement 
center  to  estimate  the  total  amount  of 
funds  awarded  to  MBEs  and  WBEs. 
Such  estimate,  provided  it  is  reasonable, 
will  be  accepted. 

Brokers.  MBE  and  WBE  participation 
will  be  credited  for  those  MBEs  and 
WBEs  performing  a  useful  business 
function  according  to  industry  custom 
and  practice.  Recipients  may  not  count 
expenditures  to  an  MBE  or  WBE  that 
acts  merely  as  a  broker  or  passive 
conduit  in  a  transaction.  A  broker  is  a 
firm  that  does  not  itself  perform, 
manage  or  supervise  the  work  of  its 
contract  or  subcontract  in  a  manner 
consistent  with  the  normal  business 
practices  for  contractors  or 
subcontractors  in  its  line  of  business. 
However,  an  MBE  or  WBE  may 
subcontract  a  portion  of  the  work  to  a 
non-MBE  or  non-WBE,  provided  that 
such  further  subcontracting  is  in 
accordance  with  this  proposed 
regulation  and  that  the  majority  of  work 
is  retained  by  the  MBE  or  WBE  having 
the  prime  contract. 

Presumption.  If  an  MBE  or  WBE 
prime  contractor  awards  50%  or  more  of 
the  prime  contract  value  to  a  non-MBE 
and  non-WBE,  EPA  presiunes  that  such 
a  MBE  or  WBE  prime  contractor  is  a 
broker.  No  MBE  or  WBE  utilization  may 
be  reported  for  a  broker. 

Rebuttal.  An  MBE  or  WBE  contractor 
may  rebut  this  presumption  by 
demonstrating  that  the  degree  of 
subcontracting  is  consistent  with 
normal  business  practice  and  that  it  will 
actively  perform,  manage  and  supervise 
the  work  under  its  contract. 


MBE  or  WBE  Truckers/Haulers.  A 
recipient  may  only  count  expenditures 
to  an  MBE  or  WBE  Trucker/Hauler  if 
that  MBE  or  WBE  Trucker/Hauler  is 
performing  a  commercially  useful 
function.  The  proposed  rule  discusses 
two  factors  to  consider  in  determining 
whether  an  MBE  or  WBE  Trucker/ 
Hauler  is  performing  a  commercially 
useful  function. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safefy,  or 
tribal.  State  or  local  governments  or 
communities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  programs,  or  the  rights  and 
obligations  of  recipients  thereof. 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rule  is  a  significant  rule  under 
Executive  Order  12866  because  of  the 
substantial  public  interest  concerning 
and  policy  importance  of  programs  to 
ensure  nondiscrimination  in  Federally 
assisted  contracting.  It  also  affects  a 
wide  variety  of  parties,  including  all 
EPA  financial  assistance  programs,  and 
the  DBE  and  non-DBE  contractors  that 
perform  work  under  them.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

Based  on  currently  available 
information  about  costs  that  may  be 
associated  with  complying  with  this 
rule  (e.g.,  costs  to  obtain  MBE  or  WBE 
certification),  EPA  believes  that  this  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
Therefore,  EPA  does  not  plan  to  prepare 
a  regulatory  impact  statement  for  this 
rule.  However,  EPA  invites  commentors 
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to  furnish  information  on  the  economic 
costs,  impacts  and  distributional  effects 
of  this  proposed  rule,  after  which  the 
agency  may  reconsider  its  position. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  has  been 
assigned  ICR  No-2047.01. 

This  ICR  is  for  the  purpose  of 
ensuring  that  EPA's  statutory  DBE 
procurement  goal  requirements  are 
implemented  in  harmony  with  the 
United  States  Supreme  Court's  decision 
in  Adarand  Constructors,  Inc.  v.  Pena, 
115S.Ct.  2097(1995). 

The  requirements  to  complete  EPA 
Forms  6100-2-DBE  Program 
Subcontractor  Participation  Form, 
6100-3-DBE  Program  Subcontractor 
Performance  Form,  and  6100— 4-DBE 
Program  Subcontractor  Utilization 
Form,  are  intended  to  prevent  any  "bait 
and  switch"  tactics  at  the  subcontract 
level  by  prime  contractors  which  may 
circumvent  the  spirit  of  the  DBE 
Program. 

The  requirements  to  complete  the 
EPA  DBE  Certification  Application  (EPA 
Form  6100-la)  (Sole  Proprietorship), 
the  EPA  DBE  Certification  Application 
(EPA  Form  6100-lb)  (Limited  Liability 
Company),  the  EPA  DBE  Certification 
Application  (EPA  6100-lc) 
(Partnerships),  the  EPA  DBE 
Certification  Application  (EPA  Form 
6100-ld)  (Corporations),  the  EPA  DBE 
Certification  Application  (EPA  Form 
6100-le)  (Alaska  Native  Corporations), 
the  EPA  DBE  Certification  Application 
(EPA  Form  6100-lf)  (Tribally  Owned 
Businesses),  the  EPA  DBE  Certification 
Application  (EPA  Form  6100-lg) 
(Private  and  Voluntary  Organizations), 
the  EPA  DBE  Certification  Application 
(EPA  Form  6100-lh)  (Concerns  owned 
by  Native  Hawaiian  Organizations),  and 
the  EPA  DBE  Certification  Application 
(EPA  Form  6100-li)  (Concerns  Owned 
by  Community  Development 
Corporations),  as  applicable,  would  be 
required  to  be  completed  by  an  entity 
seeking  to  be  counted  as  a  minority 
business  enterprise  (MBE)  or  women's 
business  enterprise  (WBE)  under  EPA's 
DBE  Program,  which  caimot  get  certified 
as  an  MBE  or  WBE  by  the  SBA  or  DOT 
vuider  their  respective  programs  or  by  an 
Indian  Tribal  Government  or 
independent  private  organization 
consistent  with  EPA's  8%  or  10% 
statute  as  applicable. 


Responses  to  the  collection  of 
information  will  be  mandatory.  EPA's 
legal  authorities  for  the  DBE  Program 
are  Public  Law  102-389,  a  1993 
appropriations  act  (42  U.S.C.  4370d) 
(EPA's  8%  statute),  and  Public  Law 
101-549,  Title  X  of  the  Clean  Air  Act 
Amendments  of  1990  (42  U.S.C.  7601 
note)  (EPA's  10%  statute). 

Other  legal  authorities  include  Public 
Law  99-499,  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986;  Public  Law  100-590,  the  Small 
Business  Administration 
Reauthorization  and  Amendment  Act  of 
1988;  Executive  Order  12138,  "Creating 
a  National  Women's  Business  Enterprise 
Policy  and  Prescribing  Arrangements  for 
Developing,  Coordinating  and 
Implementing  a  Natioucil  Program  for 
Women's  Business  Enterprise,"  issued 
May  18,  1979;  Executive  Order  11625, 
"Prescribing  Additional  Arrangements 
for  Developing  and  Coordinating  a 
National  Program  for  Minority  Business 
Enterprise,"  issued  October  13,  1971; 
and  Executive  Order  12432,  "Minority 
Business  Enterprise  Development," 
issued  July  14. 1983. 

EPA  may  make  available  to  the  public 
any  information  concerning  EPA's  DBE 
Program  release  of  which  is  not 
prohibited  by  Federal  law  or  regulation, 
including  EPA's  Confidential  Business 
Information  regulations  at  40  CFR  Part 
2,  Subpart  B. 

The  total  labor  burden  and  costs  to 
MBEs  and  WBEs  for  certification  under 
State,  Tribal  and  Insular  Area  funding 
programs  is  estimated  to  total 
$8,750,300,  with  168,275  burden  hours 
and  6,731  MBE  and  WBE  entities 
affected  for  the  three-year  period  of  the 
ICR.  The  estimated  annual  burden  hours 
per  response  is  25  hours;  the  number  of 
respondents  is  estimated  at  2,244  at  an 
average  annual  labor  burden  and  cost 
per  MBE  and  WBE  of  $1300.  The 
average  annual  burden  and  costs  are 
estimated  by  spreading  the  first  year 
cost  over  the  three-year  period  of  the 
ICR,  yielding  a  total  annual  average 
burden  of  56,092  hours  and  $2,916,767 
in  costs. 

The  total  labor  burden  and  costs  to  all 
EPA  grant  and  loan  recipients  that 
would  have  to  perform  an  availability 
analysis  to  meet  the  requirements  of  the 
proposed  rule  and  other  paperwork 
requirements  are  estimated  to  be 
$16,509,500  with  825,475  burden  hours 
and  3,115  entities  affected  for  the  three- 
year  period  of  the  ICR.  The  estimated 
annual  burden  hours  for  all  responses  is 
275,158,  and  the  annual  number  of 
respondents  is  estimated  at  1,038. 

The  annual  cost  for  all  respondents 
would  be  $5,503,167.  The  cost  per 
respondent  is  estimated  at  $5,250  (each 


re.spondent  is  estimated  to  perform  an 
availability  analysis  once  every  three 
years)  and  is  estimated  to  take  265  hours 
at  $20/hour.  EPA  assumed  there  were 
no  additional  start  up  costs  or  capital 
expenditures. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previousfy  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  emd  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

To  comment  on  the  Agency's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
ICR  under  Docket  ID  No.  OA-2002- 
0001  which  is  available  for  public 
viewing  at  the  OEI  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public:  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OEI 
Docket  is  (202)  566-1752.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket  and  to 
access  those  documents  in  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  on  the  system, 
select  "search,"  then  key  in  die  docket 
ID  number  identified  above.  Also,  you 
can  send  conunents  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
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17th  St.,  NW., [Washington,  DC  20503, 
Attention:  Desk  Officer  for  EPA.  Please 
include  the  EI  A  Docket  ID  No.  OA- 
2002-0001  in  iny  correspondence. 
Since  OMB  is  required  to  make  a 
decision  conci  irning  the  ICR  between  30 
and  60  days  ai  ter  July  24,  2003,  a 
comment  to  O  ^B  is  best  assured  of 

effect  if  OMB  receives  it 
2003.  The  final  rule  will 


having  its  full 
by  August  25, 
respond  to  an}  OMB  or  public 


comments  on 


he  information  collection 


requirements  dontained  in  this  proposal. 

C.  Regulator^'  flexibility  Act  (RFA),  as 
amended  by  tl  e  Small  Business 
Regulatory  En^  orcement  Fairness  Act  of 
1996  (SBREFAj.  5  U.S.C.  601  et  seq. 

Today's  pro|  )osed  rule  is  not  subject 
to  the  RFA,  wl  ich  generally  requires  an 
agency  to  prep  are  a  regulatory  flexibility 
analysis  for  an  v  rule  that  will  have  a 
significant  eco  lomic  impact  on  a 
substantial  number  of  small  entities. 
The  RFA  applies  only  to  rules  subject  to 
notice-and-cor  iment  rulemaking 
requirements  inder the  Administrative 
Procedure  Act  (APA)  or  any  other 
statute.  As  a  gr  uits-related  rule,  this  nde 
is  not  subject  t )  the  notice  and  comment 
requirements  c  f  the  APA,  5  U.S.C. 
553(a)(1).  Nor  s  there  any  other  statute 
which  requires  EPA  to  undergo  notice 
and  comment  I  or  this  rulemaking. 

Although  thi  s  proposed  rule  is  not 
subject  to  the  I  FA,  EPA  nonetheless 
will  assess  the  potential  of  this  rule  to 
adversely  affec   small  entities,  which 
include  small  1  lusinesses,  small  not  for 
profit  enterpris  es  and  small 
governmental  jurisdictions.  At  the 
outset,  it  is  imjiortant  to  note  that  EPA's 
DBE  Program  i ;  aimed  at  improving 
contracting  op|  lortunities  for  small 
businesses  owi  ed  and  controlled  by 
socially  and  ec  jnomically 
disadvantaged  individuals,  among 
others  (e.g.,  HECUs,  etc.).  Accordingly, 
EPA  believes  tliat  this  proposed  rule 
would  affect  a  i  lubstantial  number  of 
small  entities. 

However,  if  t  le  proposed  exemptions 
at  the  $250.00C  level  or  less  from  the 
fair  share  objec  iive  requirements  are 
adopted.  EPA  1  elieves  that  the  effect  on 
small  entities,  including  small 
government  juiisdictions,  would  be 
minimal.  Addi  ionally,  under  this 
rulemaking  pre  posal,  small  entity 
recipients  wou  d  be  able  to  use  State 
Agency  negotia  ted  MBE/WBE  objectives 
if  such  recipier  ts  solicit  bids/offers  fi-om 
a  substantially  similar  geographic 
market  as  that  State  Agency. 
Accordingly.  E  'A  believes  that  the 
economic  impa  ct  of  this  rule,  if  enacted, 
on  small  entities  should  be  minimal. 

In  EPA's  vie\.',  this  rule,  if  enacted, 
would  not  affe<  t  the  total  funds  or 


business  opportiinities  available  to 
small  businesses  that  seek  to  work  in 
EPA  financial  assistance  programs.  To 
the  extent  that  the  provisions  in  this 
rulemaking  proposal  (e.g.,  with  respect 
to  changes  in  the  methods  used  to  set 
objectives)  lead  to  different  objectives 
than  those  under  EPA's  current  program 
policy,  some  firms  may  gain  and  others 
lose,  business. 

EPA  is  unaware  of  any  data  which 
would  enable  the  Agency  at  this  time  to 
measure  the  distributive  effects  of  the 
rulemaking  proposal  on  various  types  of 
small  entities.  We  continue  to  be 
interested  in  the  potential  impacts  of 
this  proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Morever,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 


to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating  and  advising  small 
governments  on  compliance  with  the 
regulatory  requirements. 

Today's  rule  contains  no  Federal 
Mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  UMRA  excluded 
from  the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  conditions  of  federal 
assistance. 

Pursuant  to  section  203  of  the  UMRA, 
EPA  has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  If  the  proposed 
exemptions  at  the  $250,000  level  or  less 
from  compliance  with  the  fair  share 
objective  requirements  are  adopted,  EPA 
believes  that  there  would  be  minimal 
impacts  on  small  entities,  including 
small  government  jurisdictions. 
Additionally,  under  this  rulemaking 
proposal,  small  entity  recipients  would 
be  able  to  use  appropriate  State  Agency- 
negotiated  MBE/WBE  objectives  if  such 
recipients  solicit  bids/offers  fi-om 
substantially  the  same  relevant 
geographic  market  as  that  State  Agency. 
Therefore,  this  rule  does  not  meet  the 
threshold  test  for  application  of  Section 
203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entided 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  Iscal  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
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law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  does  not  have  "federalism 
implications,"  as  that  phase  is  defined 
in  the  Executive  Order.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Because  this 
rule  conditions  the  use  of  federal 
assistance,  it  will  not  impose  substantial 
direct  compliance  costs  on  State  and 
local  governments.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

Stakeholders,  including 
representatives  from  State  government 
agencies.  State  government 
organizations  and  local  governments, 
were  given  an  opportunity  to  comment 
on  a  draft  of  the  rule  whiqh  was  posted 
on  the  Internet  for  public  comment. 
Meetings  were  also  held  in  several  states 
across  the  country  to  discuss  the  draft 
of  the  rule  and  to  encourage  conmient. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  EPA  to  a 
great  extent  developed  this  proposed 
rule,  however,  during  the  period  when 
Executive  Order  13084  was  in  effect. 
Although  EPA  believes  that  it  has  fully 
complied  with  the  requirements  of 
Executive  Order  13175,  as  indicated  in 
the  following  discussion,  EPA  will 
analyze  and  ensure  full  compliance 
with  the  requirements  of  Executive 
Order  13175  before  promulgating  the 
final  rule. 

Executive  Order  13175  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 


that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Under  section  5(b)  of  Executive  Order 
13175,  EPA  may  not  issue  a  regulation 
that  has  tribal  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessjiry  to  pay  the  direct 
compliance  costs  incurred  by  tribal 
governments,  or  EPA  consults  with 
tribal  officials  early  in  the  process  of 
developing  the  proposed  regulation. 
Under  section  5(c)  of  Executive  Order 
13175,  EPA  may  not  issue  a  regulation 
that  has  tribal  implications  and  that 
preempts  tribal  law,  unless  the  Agency 
consults  with  tribal  officials  early  in  the 
process  of  developing  the  proposed 
regxdation.  However,  today's  proposed 
rulemaking  will  neither  impose 
substantial  direct  compliance  costs  on 
tribal  governments,  nor  preempt  tribal 
law.  Thus,  the  requirements  of  section 
5(b)  and  5(c)  of  the  Executive  Order  do 
not  apply  to  this  rule. 

EPA  has  concluded  that  the  proposed 
rule  would  have  tribal  implications 
because  it  will  have  substantial  direct 
effects  on  one  or  more  Indian  tribes.  The 
substantial  direct  effects  on  tribal 
governments  are  as  follows: 

Tribes  receiving  an  EPA  financial 
assistance  agreement  of  more  than 
$250,000  for  any  single  assistance 
agreement  or  of  more  than  one  financial 
assistance  agreement  with  a  combined 
total  of  more  than  $250,000  in  any  one 
fiscal  year  (excluding  PPG  eligible 
grants  to  tribes  and  intertribal  consortia 
under  40  CFR  Part  35,  Subpart  B)  would 
have  to  negotiate  fair  share  objectives 
with  EPA  unless  they  choose  to  adopt 
MBE  and  WBE  objectives  of  another 
EPA  recipient  consistent  with  today's 
proposed  rule.  Those  tribes  required  to 
negotiate  fair  share  objectives  with  EPA 
would  have  a  phase-in  period  of  up  to 
three  years  in  which  to  do  so;  their  fair 
share  objectives  will  remain  in  effect  for 
three  fiscal  years  after  they  have  been 
approved  by  EPA,  unless  there  are 
significant  changes  to  the  data 
supporting  the  fair  share  objectives. 

Some  tribally  owned  businesses 
(businesses  that  a  Federally  recognized 
tribal  government  owns  or  in  which  it 
has  a  majority  share)  would  not  be 
eligible  to  be  coimted  in  the  futiu« 
towards  meeting  the  MBE/WBE  fair 
share  objectives  if  they  do  not  meet  the 
applicable  SB  A  8(a)  criteria,  e.g.,  see  13 
CFR  124.109(b);  under  EPA's  current 
requirements  such  businesses  may  self 


certify  their  MBE  status.  Of  course, 
tribes  may  continue  to  do  business  with 
tribally  owned  or  other  companies 
which  do  not  meet  the  applicable  SBA 
8(a)  criteria,  they  simply  could  not 
coimt  such  procurements  toward 
meeting  MBE/WBE  objectives.  In 
addition,  the  proposed  rule  would  have 
the  following  impacts  on  tribes/tribally 
owned  businesses: 

First,  a  business  owned  by  a  Federally 
recognized  tribal  government  would 
have  to  file  an  aimual  affidavit  wtth 
EPA  certifying  no  change  in  its  MBE 
status,  pursuant  to  §  33.210  of  today's 
proposed  rulemaking. 

Second,  a  business  owmed  by  a 
Federally  recognized  tribal  government 
would  have  to  be  recertified  every  three 
years  as  meeting  SBA's  applicable  8(a) 
criteria  to  be  eligible  to  be  counted  in 
the  future  towards  meeting  the  MBE/ 
WBE  fair  share  objectives,  pursuant  to 
§33.208. 

Third,  a  business  owned  by  a 
Federally  recognized  tribal  government, 
if  it  is  not  already  certified  in 
accordance  with  SBA's  applicable  8(a) 
criteria,  may  have  to  incur  costs  to  be 
certified  if  there  is  no  tribal  certifier 
available  and  the  other  certifying  entity 
charges  for  its  services. 

Fourth,  a  tribe  as  a  recipient  of  EPA 
financial  assistance,  would  have  to  be 
notified  in  writing  before  any 
termination  of  a  DBE  subcontractor  for 
convenience  is  made  by  its  prime 
contractor,  pursuant  to  §  33.303(a). 

Fifth,  consistent  with  other  Federal 
and  tribal  laws,  a  tribe  would  have  to 
require  its  prime  contractor,  after  the 
tribe  has  unsuccessfully  sought  to  apply 
Indian  preference  consistent  with  the 
Indian  Self-Determination  and 
Education  Assistance  Act,  to  employ  the 
good  faith  efforts  described  in  §  33.301 
if  a  DBE  subcontractor  fails  to  complete 
work  under  a  subcontract  for  any  reason 
and  the  prime  contractor  solicits  a 
replacement  subcontractor,  pursuant  to 
§  33.303(b). 

Sixth,  consistent  with  other  Federal 
and  tribal  Laws,  a  tribe  would  have  to 
require  its  prime  contractor,  after  it  has 
unsuccessfully  sought  to  apply  Indian 
preference  consistent  with  the  Indian 
Self-Determination  and  Education 
Assistance  Act,  to  employ  the  good  faith 
efforts  described  in  §  33.301  even  if  it 
has  achieved  its  fair  share  objectives 
under  Subpart  D  of  the  rule,  pursuant  to 
§  33.303(c). 

Seventh,  a  tribe  would  have  to  require 
its  prime  contractors  to  provide  EPA 
Form  6100-2— DBE  Program 
Subcontractor  Participation  Form,  EPA 
Form  6100-3— DBE  Program 
Subcontractor  Performance  Form  and 
EPA  Form  6100-4— DBE  Program 
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Subcontracto:  Utilization  Form  to  aU  of 
its  DBE  subcG  ntractors,  pursuant  to 
§  33.303(e),  (f  and  (g),  respectively. 

Eighth,  a  tri  bal  recipient  that  conducts 
procurements  will  have  to  create  and 
maintain  a  bidders  list  in  accordance 
with  §  33.501  b).  The  purpose  of  this  list 
is  to  provide  Recipients  as  accurate  a 
database  as  pc^ssible  about  the  universe 
of  MBE/WBE  and  non-MBE/WBE  prime 
and  subcontractors  who  seek  to  work  on 
prociuements  under  EPA  financial 
assistance  agr  jements.  The  following 
information  must  be  obtained  from  all 
such  prime  and  subcontractors:  (1) 
Entity  name;  (2)  Entity  address;  (3) 
Entity's  status  as  an  MBE/WBE. 

Consistent  with  EPA  policy,  EPA 
nonetheless  consulted  with  tribal 
officials  and/dr  representatives  of  tribal 
governments  <  arly  in  the  process  of 
developing  th  s  regulation  to  permit 
them  to  have  i  aeaningful  and  timely 
input  into  its  development.  Because 
E.O.  Sections  j(b)  and  5(c)  do  not  apply, 
a  Tribal  Impa(  t  Summary  is  not 
required.  EPA  nonetheless  is  including 
one  in  this  pn  amble. 

The  following  constitutes  a  Tribal 
Impact  Summ  aiy  under  Executive  Order 
13175: 

EPA  posted  a  staff  draft  of  this 
proposed  rule  dated  June  19,  2000.  on 
EPA's  intemel  website.  As  part  of  its 
ongoing  tribal  consultations  on  this  rule, 
EPA  held  mee  tings  with  tribal  officials 
to  discuss  the  staff  draft  rule  in  Boston, 
Massachusetts  on  April  11,  2001  and  in 
Seattle,  Washington  on  May  23,  2001. 
EPA  held  furtJ  ler  formal  consultations 
with  tribal  off  cials  to  discuss  a  draft  of 
this  Rule  in  O^  :ean  Shores,  Washington 
during  the  we  !k  of  January  28,  2002. 

By  way  of  fi  rther  background,  today's 
proposed  rule  has  been  under 
development  ]  or  the  past  several  years. 
EPA  invited  tribal  recipients  of  EPA 
grants  and  coc  perative  agreements  to  an 
EPA/State/Tri  )al  Annual  Conference 
held  on  Febru;  iry  2-4,  1999  in 
Albuquerque,  '^ew  Mexico.  During  this 
conference,  EF  A  representatives 
discussed  a  nt  mber  of  issues  relating  to 
the  rule  under  development  with  the 
general  audier  ce.  In  addition,  EPA 
representative  i  met  separately  with 
tribal  officials  and/or  representatives  to 
discuss  issues  of  concern  to  tribes.  On 
June  27-30,  2(  00,  the  Agency  held  its 
EPA/State/Tril  )al  Annual  Conference  in 
Albuquerque,  Mew  Mexico.  Again,  EPA 
invited  tribal  rscipients  of  EPA  financial 
assistance  agre  ements  to  attend.  During 
the  June,  2000  conference,  agency 
representatives  discussed  in  detail  the 
June  19,  2000  staff  draft  of  the  rule, 
which  had  bee  a  posted  on  EPA's 
website.  EPA  solicited  comments  on  the 
staff  draft  of  tli  e  rule  from  conference 


participants.  Tribal  officials  and/or 
representatives  attended  that  conference 
as  well.  As  of  June  30,  2001,  EPA  has 
received  a  total  of  17  written  comments 
on  the  staff  draft  from  Indian  tribes. 

Diuing  the  development  of  this  rule 
EPA  representatives  have  made  a 
number  of  oral  presentations  to  the 
Tribal  Operations  Committee  (TOC)  on 
the  rule's  progress  and  solicited  input. 
The  TOC  is  comprised  of  19  national 
tribal  representatives  from  the  nine  EPA 
Regions  that  have  federally  recognized 
tribes,  and  EPA  Senior  Management;  its 
role  is  to  provide  input  into  EPA 
decision  making  affecting  Indian 
Country.  On  November  29,  2000,  EPA 
representatives  met  with  the  TOC  at  the 
EPA  Tribal  Caucus  Regional  Joint 
meeting  in  Miami,  Flonda  to  discuss  the 
staff  draft  rule  and  to  obtain  further 
tribal  input  into  the  rulemaking  process. 

Starting  in  November,  2000,  EPA 
invited  tribal  recipients  of  EPA  grants 
and  cooperative  agreements  to 
participate  in  outreach  sessions  held  in 
cities  around  the  country  having  EPA 
Regional  offices  in  order  to  discuss  the 
staff  draft  rule.  EPA  has  further  solicited 
tribal  input  into  the  rulemaking  at 
meetings  with  tribal  officials/ 
representatives  at  the  Department  of  the 
Interior  2001  Conference  on  the 
Environment  hosted  by  the  Bureau  of 
Indian  Affairs  on  March  13-15,  2001  in 
Albuquerque,  New  Mexico  and  at  the 
Reservation  Economic  Summit  and 
American  Indian  Business  Trade  Fair 
(RES  2001)  ill  Anaheim,  California,  on 
March  20,  2001.  EPA  further  solicited 
tribal  input  in  another  meeting  with  the 
TOC  on  April  24,  2001  in  Miami, 
Florida. 

EPA  has  considered  tribal  concerns 
and  written  comments  in  today's 
rulemaking.  A  summary  of  the  nature  of 
tribal  concerns  and  EPA's  initial 
response  follows: 

1.  In  general,  tribes  believe  they 
should  be  exempt  from  the  rule. 

Awards  of  Grants  and  Cooperative 
Agreements  to  tribes  are  currently 
governed  by  40  CFR  Part  31,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments."  These  are 
government  wide  requirements  that 
have  been  in  effect  since  1988.  Among 
other  entities  subject  to  the  regulations 
are  governments.  The  definition  of 
"Government"  in  40  CFR  31.3  includes 
"*   *   *  a  federally  recognized  Indian 
tribal  government."  Many  requirements 
contained  in  this  proposed  rule  are  not 
new  but  rather  are  the  same 
requirements  contained  in  40  CFR  Part 
31,  with  which  many  tribes  already 
have  been  complying.  For  example,  the 
reporting  and  recordkeeping 


requirements  are  already  applicable  to 
Indian  tribes.  In  addition,  neither  EPA's 
10%  MBE/WBE  prociu-ement  objective 
statute  for  research  relating  to  the 
requirements  of  the  Clean  Air  Act 
Amendments  of  1990  nor  EPA's 
statutory  8%  MBE/WBE  procurement 
objective  requirements  for  all  other 
programs  contain  language  exempting 
tribes  from  their  applicability. 
Therefore,  EPA  proposes  that  tribes 
should  not  be  exempted  fi-om  this  rule 
because  it  promotes  the  utilization  of  all 
disadvantaged  entities  in  procurement 
under  EPA  financial  assistance 
agreements,  including  tribally  owned 
businesses  and  businesses  owned  by  a 
member(s)  of  a  tribe. 

2.  Trigger  for  Fair  Share  Negotiations. 

The  issue  of  increasing  the  dollar 
amoimt  of  the  trigger  requiring 
compliance  with  the  fair  share  objective 
requirements  and  the  corresponding 
availability  analysis  was  of  special 
concern  to  tribes  awarded  GAP  grants. 
One  commentor  also  expressed  the  view 
that  availability  analysis  preparation 
requirements  should  apply  only  to 
tribes  spending  90%  or  more  of  their 
grants  on  outside  prociu-ement.  Other 
tribes  expressed  the  view  that  preparing 
availability  analyses  is  too  costly  for 
them,  especially  for  smaller  tribes. 

In  response  to  concerns  raised  by 
tribes,  under  today's  proposed 
rulemaking,  the  trigger  requiring 
compliance  with  the  fair  share  objective 
requirements  has  been  increased  to 
$250,000  ft-om  $100,000  contained  in 
the  staff  draft  of  the  rule.  Also  because 
of  the  nature  of  eligible  program  grants 
which  can  be  included  in  Performance 
Partnership  Grants  (PPGs)  to  tribes 
under  40  CFR  Part  35,  Subpart  B,  and 
the  unique  natiu-e  of  eligible  recipients, 
the  Agency  is  proposing  to  exempt  PPG 
eligible  program  grants  to  tribes  under 
40  CFR  Part  35,  Subpart  B  fi-om  the  fair 
share  negotiation  requirements. 

Accordingly,  only  tribes  receiving  an 
EPA  financial  assistance  agreement  of 
more  than  $250,000  for  any  single 
assistance  agreement  or  of  more  than 
one  financial  assistance  agreement  with 
a  combined  total  of  more  than  $250,000 
in  any  one  fiscal  year  (excluding  PPG 
eligible  program  grants  under  40  CFR 
Part  35,  Subpart  B)  would  have  to 
comply  with  the  fair  share  objective 
requirements. 

The  Agency  believes  that  this  change 
effectively  addresses  the  concerns  by 
setting  a  uniform  standard  applicable  to 
all  recipients,  including  tribes,  rather 
than,  for  example,  setting  a  standard 
based  on  amounts  spent  by  tribes  on 
outside  procurement,  which  could  pose 
implementation  difficulties.  EPA 
believes  that  most  tribes  will  not  have 
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to  comply  with  the  fair  share  objective 
requirements  imder  today's  rulemaking 
because  they  will  fall  under  the 
$250,000  exemption  or  the  exemption 
for  PPG  eligible  program  grants  under 
40  CFR  Part  35,  Subpart  B.  Finally,  EPA 
believes  that  a  number  of  tribes  which 
otherwise  would  have  to  negotiate  fair 
share  objectives  may  elect  instead  to 
apply  the  objectives  of  another  recipient 
in  accordance  with  the  requirements  of 
today's  rulemaking.  In  any  case,  the  rule 
would  provide  tribes  with  a  three  year 
phase-in  period  to  comply  with  the  fair 
share  negotiation  requirements. 
Comments  were  also  received 
suggesting  that  EPA  exempt  tribes  fi-om 
Fair  Share  Negotiations  based  on 
procurement  dollars,  rather  than  on 
total  grant  dollars.  EPA  is  considering 
this  option  which  would  exempt  tribal 
grantees  whose  actual  procurement 
activities  total  $250,000  or  less  from 
Fair  Share  Negotiations.  EPA  iis 
specifically  requesting  public  comment 
on  this  suggestion. 

3.  The  reporting  and  recordkeeping 
requirements. 

Some  tribes  expressed  concerns  that 
keeping  records  of  and  reporting 
purchases  for  EPA  funded  grants  would 
impose  a  heavy  burden  on  tribal 
governments.  Instead,  they  suggested 
basing  reporting  on  the  amount  of 
money  the  tribe  received  rather  than  on 
the  amount  of  money  it  spent  on  outside 
supplies  and  services. 

EPA  considered  these  concerns. 
However,  40  CFR  Part  31  already 
requires  tribes  to  comply  with  Part  31 's 
recordkeeping  and  reporting 
requirements,  which  include  MBE/WBE 
recordkeeping  and  reporting.  Today's 
proposed  rulemaking  make  no  changes 
to  the  existing  Part  31  reporting  and 
recordkeeping  requirements.  The 
Agency  believes  that  basing 
requirements  on  amounts  received 
rather  than  on  amounts  spent  would  be 
an  inaccurate  measurement  of  MBE/ 
WBE  procurement  utilization.  EPA 
currently  requires  financial  assistance 
recipients  to  report  MBE/WBE 
accomplishments  based  on  dollars  spent 
on  MBE/WBE  procurements.  BPA  is  not 
proposing  to  change  this  requirement. 

4.  Compliance  with  the  good  faith 
efforts  requirements. 

One  commentor  objected  to  having  to 
advertise  in  newspapers;  a  comment 
was  also  made  that  EPA  should 
investigate  alternative  mechanisms  that 
encourage  a  tribe  to  seek  out  MBEs/ 
WBEs  during  the  procurement  process 
without  incurring  an  uiu-easonable 
financial  biu-den. 

However,  as  discussed  above,  Section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  requires 


tribal  governments  to  solicit  tribally- 
owned  businesses  and/or  businesses 
owned  by  a  member(s)  of  a  tribe,  before 
undertaking  the  six  good  faith  efforts. 
Tribes  ciurently  are  currently  subject  to 
40  CFR  Part  31,  which  requires  them  to 
make  good  faith  efforts  to  ensure  that 
DBFs  are  used  whenever  possible.  EPA 
is  not  proposing  to  change  this 
requirement.  EPA  does  not  believe  that 
tne  good  faith  efforts  requirements  are 
unrfuly  burdensome.  The  good  faith 
efforts  requirements  would  take  effect 
only  if  no  DBFs  are  found  to  do  the 
work  in  each  of  the  four  prociuement 
categories  of  construction,  equipment, 
services  and  supplies  in  the  initial  tribal 
solicitation. 

5.  Phase-In  Period. 

One  commentor  expressed  a  concern 
about  the  timing  of  the  phase-in  period 
^d  the  maximum  amount  of  time 
needed  for  the  requirement  to  be 
implemented. 

EPA  expects  those  tribes  who  could 
implement  this  requirement  before  the 
expiration  of  the  three  year  phase-in 
period  to  do  so.  Those  tribes  who 
ceuuiot  do  so  would  be  given  the  full 
three  years.  It  is  important  for  tribes  to 
note  that  the  three  year  phase-in  period 
would  only  begin  after  the  final  rule's 
effective  date,  which  should  allow  tribes 
sufficient  time  to  comply  with  prepare 
for  the  implementation  of  the 
requirement. 

In  the  spirit  of  Executive  Order  13175 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

Copies  of  written  communications 
submitted  by  tribal  officials/ 
representatives  are  available  upon 
request  fi-om  the  docket  clerk  for  this 
rulemaking. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  is  determined  to  be:  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  any  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  EPA  must 
evaluate  the  environmental  health  or 
safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 


EPA  has  determined  that  the 
proposed  rule  is  not  a  covered 
regulatory  action  because  it  is  not 
economically  significant  and  it  does  not 
involve  decisions  based  on 
environmental  health  or  safety  risks.  As 
a  result,  the  proposed  rule  is  not  subject 
to  the  requirements  of  the  Executive 
Order. 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
EPA  has  concluded  that  this  rule  is  not 
likely  to  have  any  adverse  energy 
effects. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impracticable.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  Subjects 

40  CFR  Part  30 

Environmental  protection. 
Administrative  practice  and  procediu-e. 
Grant  programs— environmental 
protection.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  31 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs,  Indians, 
Intergovermnental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  33 

Grant  programs — environmental 
protection. 
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40  CFR  Part  3  5 

Grant  progr  ims — environmental 
protection.  Grant  programs — Indians, 
Hazardous  waste,  Indians. 
Intergovernmental  relations,  Reporting 
and  recordkegping  requirements. 

40  CFR  Part  40 

Research  and  Demonstration  Grants — 
Projects  involving  construction. 

Dated:  July  9,  2003. 
Linda ).  Fisher, 
Acting  AdminiArator 

For  the  reasons  set  out  in  the 
preamble,  titld  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  fallows: 

PART  30— {Al|lENDED] 

1.  The  authc  rity  citation  for  part  30 
continues  to  n  ad  as  follows: 


Authority:  7 
2601  et  seq.;  33 
241.242(b),  243 
300i-3;  1857  et 
seq.,  OMB  circu 
October  8,  1999] 


I 


.S.C.  135  et  seq.;  15  U.S.C. 
J.S.C.  1251  et  seq.:  42  U.S.C. 
246,  300f,  300J-1,  300J-2, 
eq.;  6901  et  seq.,  7401  et 
ar  A-1 10(64  FR  54926. 


§30.44    [Amen«ed] 

2.  Section  30.44  is  amended  by 
removing  and  reserving  paragraph  (b). 

PART  31— {AMENDED] 


ity  citation  for  part  31 
id  as  follows: 


3.  The  authc 
continues  to : 

Authority:  33  ILI.S.C.  1251  et  seq.;  42  U.S.C. 
7401  et  seq.;  42  IJ.S.C.  6901  et  seq.;  42  U.S.C. 
aOOf  et  seq.;  7  UB.C.  136  et  seq.;  15  U.S.C. 
2601  et  seq.;  42  IJ.S.C.  9601  et  seq.;  20  U.S.C. 
4011  e*  seq.;  33  IJ.S.C.  1401  et  seq. 

§31.36    [Amended] 

4.  Section  3l36  is  amended  by 
removing  and  reserving  paragraph  (e). 

5.  Part  33  is  added  as  follows: 

PART  33— PARTICIPATION  BY 
DISADVANTAGED  BUSINESS 
ENTERPRISES  IN  UNITED  STATES 
ENVIRONMENTAL  PROTECTION 
AGENCY  PROGRAMS 


A— General  Provisions 


ncip 


Subpart 

Sec. 

33.101  What. 

33.102  When  db 
part  apply? 

33.103  Whatdt 
mean? 

33.104  Maya 
from  the 

33.105  What 
enforcement 

33.106  What 
assistance 
contractors? 

33.107  Whatars 
availability  (  f 
intimidation 


the  objectives  of  this  part? 
the  requirements  of  this 

the  terms  in  this  peul 


pient  apply  for  a  waiver 
requirements  of  this  part? 
the  compliance  and 
provisions  of  this  part? 
rajices  must  EPA  financial 
ipients  obtain  from  their 


ars 


asiu 
re: 


the  rules  governing 
records,  cooperation,  and 
and  retaliation? 


Subpart  B — Certification 

33.201  What  does  tJiis  subpart  require? 

33.202  How  does  an  entity  qualify  as  an 
MBE  or  WBE  under  EPA's  8%  statute? 

33.203  How  does  an  entity  qualify  as  an 
MBE  or  WBE  under  EPA's  10%  statute? 

33.204  Where  does  an  entity  become 
certified  under  EPA's  8%  and  10% 
statutes? 

33.205  How  does  an  entity  become  certified 
by  EPA? 

33.206  Is  there  a  list  of  certified  MBEs  and 
WBEs? 

33.207  Can  an  entity  reapply  to  EPA  for 
MBE  or  WBE  certification? 

33.208  How  long  does  an  MBE  or  WBE 
certification  from  EPA  last? 

33.209  Can  EPA  re-evaluate  the  MBE  or 
WBE  status  of  an  entity  after  EPA 
certifies  it  to  be  an  MBE  or  WBE? 

33.210  Does  an  entity  certified  as  an  MBE 
or  WBE  by  EPA  need  to  keep  EPA 
informed  of  any  changes  which  may 
affect  the  entity's  certification? 

33.211  What  is  an  EPA  Private  Certifier? 

33.212  Can  an  EPA  Private  Certifier  charge 
a  fee  to  an  entity  to  process  the  entity's 
application  for  MBE  or  WBE 
certification? 

33.213  How  does  an  organization  or 
business  concern  become  an  EPA  Private 
Certifier? 

33.214  How  long  may  an  organization  or 
business  concern  be  an  EPA  Private 
Certifier? 

33.215  Is  there  a  list  of  EPA  Private 
Certifiers? 

33.216  What  is  the  process  for  appealing  or 
challenging  an  EPA  MBE  or  WBE 
certification  determination? 

33.217  What  conduct  is  prohibited  by  this 
subpart? 

Subpart  C— Good  Faith  Efforts 

33.301  What  does  this  subpart  require? 

33.302  Are  there  any  additional  contract 
administration  requirements? 

33.303  Are  there  special  rules  for  loans 
under  EPA  financial  assistance 
agreements? 

33.304  Must  a  Native  American  (either  as 
an  individual,  organization.  Tribe  or 
Tribal  Government)  recipient  or  prime 
contractor  follow  the  six  good  faith 
efforts? 

Subpart  D — Fair  Share  Objectives 

33.401  What  does  this  subpart  require? 

33.402  Are  there  special  rules  for  loans 
under  EPA  financial  assistance 
agreements? 

33.403  What  is  a  fair  share  objective? 

33.404  When  must  a  recipient  negotiate  fair 
share  objectives  with  EPA? 

33.405  How  does  a  recipient  determine  its 
fair  share  objectives? 

33.406  May  a  recipient  designate  a  lead 
agency  for  fair  share  objective 
negotiation  purposes? 

33.407  How  long  do  MBE  and  WBE  fair 
share  objectives  remain  in  effect? 

33.408  May  a  recipient  use  race  and/or 
gender  conscious  measures  as  part  of  this 
program? 

33.409  May  a  recipient  use  quotas  as  part  of 
this  program? 


33.410  Can  a  recipient  be  penalized  for 
failing  to  meet  its  fair  share  objectives? 

33.411  Who  may  be  exempted  from  this 
subpart? 

33.412  Must  an  Insular  Area  or  Indian 
Tribal  Government  recipient  negotiate 
fair  share  objectives? 

Subpart  E — Recordkeeping  and  Reporting 

33.501  What  are  the  recordkeeping 
requirements  of  this  part? 

33.502  What  are  the  reporting  requirement 
of  this  part? 

33.503  How  does  a  recipient  calculate  MBE 
and  WBE  participation  for  reporting 
purposes? 

Appendix  to  Part  33 — Term  and  Condition 

Authority:  42  U.S.C.  7601  note,  42  U.S.C. 
4370d,  15  U.S.C.  637  note,  42  U.S.C.  9605(f); 
E.O.  11625,  36  FR  19967,  3  CFR,  1971  Comp., 
p.  213;  E.O.  12138,  49  FR  29637,  3  CFR,  1979 
Comp.,  p.  393;  E.O.  12432,  48  FR  32551,  3 
CFR,  1983  Comp,  p.  198. 

Subpart  A — General  Provisions 

§33.101    What  are  the  objectives  of  this 
part? 

The  objectives  of  this  part  are: 

(a)  To  ensure  nondiscrimination  in 
the  award  of  contracts  under  EPA 
financial  assistance  agreements; 

(b)  To  ensure  that  EPA's  DBE  Program 
is  narrowly  tailored  in  accordance  with 
applicable  law; 

(c)  To  help  remove  barriers  to  the 
participation  of  DBEs  in  the  award  of 
contracts  under  EPA  Rnancial  assistance 
agreements;  and 

(d)  To  provide  appropriate  flexibility 
to  recipients  of  EPA  financial  assistance 
in  establishing  and  providing 
contracting  opportunities  for  DBEs. 

§  33.102    When  do  the  requirements  of  this 
part  apply? 

The  requirements  of  this  part  apply  to 
procurement  under  EPA  financial 
assistance  agreements  performed 
entirely  within  the  United  States, 
whether  by  a  recipient  or  its  prime 
contractor,  for  construction,  equipment, 
services  and  supplies. 

§  33.103    What  do  the  terms  in  this  part 
mean? 

Terms  not  defined  below  shall  have 
the  meaning  given  to  them  in  40  CFR 
part  30,  part  31  and  part  35  as 
applicable.  As  used  in  this  part: 

Availability  analysis  means 
documentation  of  the  availability  of 
MBEs  and  WBEs  in  the  relevant 
geographic  market  in  relation  to  the 
total  number  of  firms  available  in  that 
area. 

Award  official  means  the  EPA 
Regional  or  Headquarters  official 
delegated  the  authority  to  execute 
financial  assistance  agreements  on 
behalf  of  EPA. 
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Broker  means  a  firm  that  does  not 
itself  perform,  manage  or  supervise  the 
work  of  its  contract  or  subcontract  in  a 
manner  consistent  with  the  normal 
business  practices  for  contractors  or 
subcontractors  in  its  line  of  business. 

Business,  business  concern  or 
business  enterprise  means  an  entity 
organized  for  profit  with  a  place  of 
business  located  in  the  United  States, 
and  which  operates  primarily  within  the 
United  States  or  which  makes  a 
significant  contribution  to  the  United 
States  economy  through  payment  of 
taxes  or  use  of  American  products, 
materials  or  labor. 

Construction  means  erection, 
alteration,  or  repair  (including  dredging, 
excavating,  and  painting)  of  buildings, 
structures,  or  other  improvements  to 
real  property,  and  activities  in  response 
to  a  release  or  a  threat  of  a  release  of  a 
hazardous  substance  into  the 
environment,  or  activities  to  prevent  the 
introduction  of  a  hazardous  substance 
into  a  water  supply. 

Disabled  American  means,  with 
respect  to  an  individual,  permanent  or 
temporary  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
such  an  individual;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
such  an  impairment. 

Disadvantaged  Business  Enterprise 
(DBE)  means  an  entity  owned  or 
controlled  by  a  socially  and 
economically  disadvantaged  individual 
as  described  by  Public  Law  102-389  (42 
U.S.C.  4370d)  or  an  entity  owned  and 
controlled  by  a  socially  and 
economically  disadvemtaged  individual 
as  described  by  Title  X  of  the  Clean  Air 
Act  Amendments  of  1990  (42  U.S.C. 
7601  note);  a  Small  Business  Enterprise 
(SBE);  a  Small  Business  in  a  Rural  Area 
(SBRA);  or  a  Labor"  Surplus  Area  Firm 
(LSAF),  a  Historically  Underutilized 
Business  (HUB)  Zone  Small  Business 
Concern,  or  a  concern  under  a  successor 
program. 

Disparity  study  means  a  comparison 
within  the  preceding  ten  years  of  the 
available  MBEs  and  WBEs  in  a  relev£mt 
geographic  market  with  their  actual 
usage  by  entities  procuring  in  the 
categories  of  construction,  equipment, 
services  and  supplies. 

EPA  Private  Certifier  means  an 
organization  or  business  concern 
approved  by  EPA's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  to  assist  in  EPA  OSDBU's 
determination  of  whether  an  entity  is 
owned  and/or  controlled  by  one  or  more 
individuals  claiming  disadvantaged 
status. 

Equipment  means  items  procured 
under  a  financial  assistance  agreement 


as  defined  by  applicable  regulations  (for 
example  40  CFR  30.2  and  40  CFR  31.3) 
for  the  particular  type  of  financial 
assistance  received. 

Fair  share  objective  means  an 
objective  expressing  the  percentage  of 
MBE  or  WBE  utilization  expected  absent 
the  effects  of  discrimination. 

Financial  assistance  agreement  means 
grants  or  cooperative  agreements 
awarded  by  EPA.  The  term  includes 
grants  or  cooperative  agreements  used  to 
capitalize  revolving  loan  funds, 
including,  but  not  limited  to,  the  Clean 
Water  State  Revolving  Loan  Fund 
(CWSRF)  Program  under  Title  VI  of  the 
Clean  Water  Act.  as  amended.  33  U.S.C. 
1381  et.  seq.,  the  Drinking  Water  State 
Revolving  Fund  (DWSRF)  Program 
under  section  1452  of  the  Safe  Drinking 
Water  Act.  42  U.S.C.  300J-12.  and  the 
Brownfields  Cleanup  Revolving  Loan 
Fund  (BCRLF)  Program  under  section 
104  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act.  42  U.S.C.  9604. 

Good  faith  efforts  means  the  race  and/ 
or  gender  neutral  measures  described  in 
Subpart  C  of  this  part. 

Historically  Black  College  or 
University  (HBCU)  means  an  institution 
determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of 
34  CFR  part  608. 

HUBZone  means  a  historically 
underutilized  business  zone,  which  is 
an  area  located  within  one  or  more 
qualified  census  tracts,  qualified 
metropolitan  counties,  or  lands  within 
the  external  boundaries  of  an  Indian 
reservation. 

HUBZone  Small  Business  Concern 
means  a  small  business  concern  that 
appears  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration. 

Identified  loan  means  a  loan  project 
or  set-aside  activity  receiving  assistance 
fi-om  a  recipient  of  an  EPA  financial 
assistance  agreement  to  capitalize  a 
revolving  loan  fund,  which: 

(1)  In  tne  case  of  the  CWSRF  Program, 
is  a  project  funded  fi-om  amounts  equal 
to  the  capitalization  grant; 

(2)  In  the  case  of  the  DWSRF  Pro-am, 
is  a  loan  project  or  set-aside  activity 
funded  from  amounts  up  to  the  amount 
of  the  capitalization  grant;  or 

(3)  In  the  case  of  the  BCRLF  Program, 
is  a  project  that  has  been  funded  with 
EPA  financial  assistance. 

Insular  area  means  the 
Commonwealth  of  Puerto  Rico  or  any 
territory  or  possession  of  the  United 
States. 

Joint  venture  means  an  association  of 
two  or  more  concerns  to  carry  out  a 
single,  for-profit  business  enterprise,  for 


which  the  parties  combine  their 
property,  capital,  efforts,  skills  and 
knowledge. 

Labor  Surplus  Area  Firm  (LSAF) 
means  a  concern  that  together  with  its 
first-tier  subcontractors  will  perform 
substantially  in  labor  surplus  areas  (as 
identified  by  the  Department  of  Labor  in 
accordance  with  20  CFR  part  654). 
Performance  is  substantially  in  labor 
surplus  areas  if  the  costs  incurred  under 
the  contract  on  account  of 
manufacturing,  production  or 
performance  of  appropriate  services  in 
labor  surplus  areas  exceed  50  percent  of 
the  contract  price. 

Minority  Business  Enterprise  (MBE) 
means  a  Disadvantaged  Business 
Enterprise  (DBE)  other  than  a  Small 
Business  Enterprise  (SBE),  a  Labor 
Surplus  Area  Firm  (LSAF),  a  Small 
Business  in  Rural  Areas  (SBRA),  or  a 
Women's  Business  Enterprise  (WBE). 

Minority  institution  means  an 
accredited  college  or  university  whose 
enrollment  of  a  single  designated  group 
or  a  combination  of  designated  groups 
(as  defined  by  the  Small  Business 
Administration  regulations  at  1 3  CFR 
part  124)  exceeds  50%  of  the  total 
enrollment. 

Native  American  means  any 
individual  who  is  an  American  Indian, 
Eskimo,  Aleut,  or  Native  Hawaiian. 

Recipient  means  an  entity  that 
receives  an  EPA  financial  assistance 
agreement  or  is  a  subrecipient  of  such 
agreement. 

Services  means  a  contractor's  labor, 
time  or  efforts  provided  in  a  marmer 
consistent  with  normal  business 
practices  which  do  not  involve  the 
delivery  of  a  specific  end  item,  other 
than  documents  {e.g.,  reports,  design 
drawings,  specifications). 

Small  business,  small  business 
concern  or  Small  Business  Enterprise 
(SBE)  means  a  concern,  including  its 
affiliates,  that  is  independently  owned 
and  operated,  not  dominant  in  the  field 
of  operation  in  which  it  is  bidding,  and 
qualified  as  a  small  business  under  the 
criteria  and  size  standards  in  13  CFR 
part  121. 

Small  Business  in  a  Rural  Area 
(SBRA)  means  a  small  business 
operating  in  an  area  identified  as  a  rural 
county  with  a  code  6-9  in  the  Rural - 
Urban  continuum  Classification  Code 
developed  by  the  United  States 
Department  of  Agricultiu-e  in  1980. 

Supplies  means  items  procured  under 
a  financial  assistance  agreement  as 
defined  by  applicable  regulations  for  the 
particular  type  of  financial  assistance 
received. 

United  States  means  any  of  the 
several  States,  the  District  of  Coltmibia, 
the  Commonwealth  of  Puerto  Rico  and 
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any  other  tenttories  and  possessions  of 
the  United  States 
Women 's 


means  a 
least  51% 
women  for 
statute  or  a 
at  least  51% 
women  for 
statute, 
a  married 
property 
by  her  husbadd 
her  share.  Sin  i 
which  is  mon 
by  a  married 
qualified  WBl  \ 
percent 


B  jsiness  Enterprise  (WBE) 
busii  less  concern  which  is  at 
ow  led  or  controlled  by 
ptrposes  of  EPA's  8% 
bi  siness  concern  which  is 
cwned  and  controlled  by 
purposes  for  EPA's  10% 
Determination  of  ownership  by 
woi  aan  in  a  community 
jurispicUon  will  not  be  affected 
's  50  percent  interest  in 
ilarly,  a  business  concern 
than  50  percent  owned 
1  nan  will  not  become  a 
by  virtue  of  his  wife's  50 
interest  in  his  share. 


§33.104    May  a  recipient  apply  for  a  waiver 
from  the  requirements  of  this  part? 

(a)  A  recipicint  may  apply  for  a  waiver 
from  any  of  th  e  requirements  of  this  part 
that  are  not  specifically  based  on  a 
statute  or  Exe(  :utive  Order,  by 
submitting  a  v  rritten  request  to  the 
Director  of  the  Office  of  Small  and 
Disadvantagec  Business  Utilization 
(OSDBU  Director). 

(b)  The  requ  est  must  document 
special  or  exc(  sptional  circumstances 
that  make  con  pliance  with  the 
requirement  impractical,  including  a 
specific  propo  sal  addressing  how  the 
recipient  intei  ids  to  achieve  the 
objectives  of  t  lis  part  as  described  in 
§  33.101.  The  i  equest  must  show  that: 

(1)  There  is  i  reasonable  basis  to 
conclude  that  :he  recipient  could 
achieve  a  leve  of  MBE  and  WBE 
participation  <  onsistent  with  the 
objectives  of  tJ  lis  part  using  different  or 
innovative  me  ms  other  than  those  that 
are  provided  i  i  subparts  C  or  D  of  this 
part; 

(2)  Conditio  is  in  the  recipient's 
jurisdiction  ar  ;  appropriate  for 
implementing  the  request;  and 

(3)  The  requ3st  is  consistent  with 
applicable  law. 

(c)  The  OSD  3U  Director  has  the 
authority  to  ap  prove  a  recipient's 
request.  If  the  3SDBU  Director  grants  a 
recipient's  req  lest,  the  recipient  may 
administer  its  irogram  as  provided  in 
the  request,  su  jject  to  the  following 
conditions: 

(1)  The  recij  ient's  level  of  MBE  and 
WBE  participation  continues  to  be 
consistent  wii  i  the  objectives  of  this 
part; 

(2)  There  is  i  i  reasonable  limitation  on 
the  duration  o  the  recipient's  modified 
program;  and 

(3)  Any  othe  r  conditions  the  OSDBU 
Director  make:  on  the  grant  of  the 
waiver. 

(d)  The  OSD  3U  Director  may  end  a 
program  waive  r  at  any  time  upon  notice 


to  the  recipient  and  require  a  recipient 
to  comply  with  the  provisions  of  this 
part.  The  OSDBU  Director  may  also 
extend  the  waiver  if  he  or  she 
determines  that  all  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
continue  to  be  met.  Any  such  extension 
shall  be  for  no  longer  than  the  period 
originally  set  for  the  duration  of  the 
program  waiver. 

§  33.1 05  What  are  the  compliance  and 
enforcement  provisions  of  this  part? 

If  a  recipient  fails  to  comply  with  any 
of  the  requirements  of  this  part,  EPA 
may  take  remedial  action  under  40  CFR 
parts  30,  31  or  35,  as  appropriate,  or  any 
other  action  authorized  by  law, 
including,  but  not  limited  to, 
enforcement  under  18  U.S.C.  1001  and/ 
or  the  Program  Fraud  Civil  Remedies 
Act  of  1986  (31  U.S.C.  3801  et  seq.). 

§  33.106    What  assurances  must  EPA 
financial  assistance  recipients  obtain  from 
their  contractors? 

The  recipient  must  ensure  that  each 
procurement  contract  it  awards  contains 
the  term  and  condition  specified  in  the 
appendix  to  this  part  concerning 
compliance  with  the  requirements  of 
this  part.  The  recipient  must  also  ensure 
that  this  term  and  condition  is  included 
in  each  procurement  contract  awarded 
by  an  entity  receiving  an  identified  loan 
under  a  financial  assistance  agreement 
to  capitalize  a  revolving  loan  fund. 

§33.107  What  are  the  rules  governing 
availability  of  records,  cooperation,  and 
intimidation  and  retaliation? 

(a)  AvaUability  of  records.  (1)  In 
responding  to  requests  for  information 
concerning  any  aspect  of  EPA's  DBE 
Program,  EPA  complies  with  the 
provisions  of  the  Federal  Freedom  of 
Information  and  Privacy  Acts  (5  U.S.C. 
552  and  552a).  EPA  may  make  available 
to  the  public  any  information 
concerning  EPA's  DBE  Program  release 
of  which  is  not  prohibited  by  Federal 
law  or  regulation,  including  EPA's 
Confidential  Business  Information 
regulations  at  40  CFR  part  2,  subpart  B. 

(2)  EPA  recipients  shall  safeguard 
from  disclosure  to  unauthorized  persons 
information  that  may  reasonably  be 
considered  as  confidential  business 
information,  consistent  with  Federal, 
state,  and  local  law. 

fb)  Cooperation.  All  participants  in 
EPA's  DBE  Program  are  required  to 
cooperate  fully  and  promptly  with  EPA, 
EPA  Private  Certifier  and  EPA  recipient 
reviews,  investigations,  and  other 
requests  for  information.  Failure  to  do 
so  shall  be  a  ground  for  appropriate 
action  against  the  party  involved  in 
accordance  with  §  33.105. 


(c)  Intimidation  and  retaliation.  A 
recipient,  contractor,  or  any  other 
participant  in  EPA's  DBE  Program  must 
not  intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  or 
firm  for  the  purpose  of  interfering  with 
any  right  or  privilege  secured  by  this 
Part.  Violation  of  this  prohibition  shall 
be  a  ground  for  appropriate  action 
against  the  party  involved  in  accordance 
with  §33.105. 

Subpart  B — Certification 

§  33.201    What  does  this  subpart  require? 

(a)  In  order  to  participate  as  an  MBE 
or  WBE  prime  or  subcontractor  for  EPA 
recipients  under  EPA's  DBE  Program,  an 
entity  must  be  properly  certified. 

(b)  EPA's  DBE  Program  is  primarily 
based  on  two  statutes.  Public  Law  102- 
389,  42  U.S.C.  4370d,  provides  for  an 
8%  objective  for  awarding  contracts 
under  EPA  financial  assistance 
agreements  to  business  concerns  or 
other  organizations  owned  or  controlled 
by  socially  and  economically    - 
disadvantaged  individuals,  including 
HBCUs  and  women  ("EPA's  8% 
statute").  Title  X  of  the  Clean  Air  Act 
Amendments  of  1990,  42  U.S.C.  7601 
note,  provides  for  a  10%  objective  for 
awarding  contracts  under  EPA  financial 
assistance  agreements  for  research 
relating  to  such  amendments  to  business 
concerns  or  other  organizations  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
("EPA's  10%  statute"). 

§  33.202    How  does  an  entity  qualify  as  an 
MBE  or  WBE  under  EPA's  8%  statute? 

To  qualify  as  an  MBE  or  WBE  under 
EPA's  8%  statute,  an  entity  must 
establish  that  it  is  owned  or  controlled 
by  socially  and  economically 
disadvantaged  individuals  who  are  of 
good  character  and  citizens  of  the 
United  States.  An  entity  need  not 
demonstrate  potential  for  success. 

(a)  Ownership  or  control. 
"Ownership"  and  "control"  shall  have 
the  same  meanings  as  set  forth  in  13 
CFR  124.105  and  13  CFR  124.106, 
respectively.  (See  also  13  CFR  124.109 
for  special  rules  applicable  to  Indian 
tribes  and  Alaska  Native  Corporations; 
13  CFR  124.110  for  special  rules 
applicable  to  Native  Hawaiian 
Organizations). 

(b)  Socially  disadvantaged  individual. 
A  socially  disadvantaged  individual  is  a 
person  who  has  been  subjected  to  racial 
or  ethnic  prejudice  or  cultural  bias 
because  of  his  or  her  identity  as  a 
member  of  a  group  without  regard  to  his 
or  her  individual  qualities  and  as 
further  defined  by  the  implementing 
regulations  of  section  8(a)(5)  of  the 
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Small  Business  Act  (15  U.S.C.  637(a)(5); 
13  CFR  124.103;  see  also  13  CFR 
124.109  for  special  rules  applicable  to 
Indian  tribes  and  Alaska  Native 
Corporations;  13  CFR  124.110  for 
special  rules  applicable  to  Native 
Hawaiian  Organizations). 

(c)  Economically  disadvantaged 
individual.  An  economically 
disadvantaged  individual  is  a  socially 
disadvantaged  individual  whose  ability 
to  compete  in  the  free  enterprise  system 
is  impaired  due  to  diminished  capital 
and  credit  opportunities,  as  compared  to 
others  in  the  same  business  area  who 
are  not  socially  disadvantaged  and  as 
further  defined  by  section  8(a)(6)  of  the 
Small  Business  Act  (15  U.S.C.  637(a)(6)) 
and  its  implementing  regulations  (13 
CFR  124.104).  (See  also  13  CFR  124.109 
for  special  rules  applicable  to  Indian 
tribes  and  Alaska  Native  Corporations; 
13  CFR  124.110  for  special  rules 
applicable  to  Native  Hawaiian 
Organizations).  Under  EPA's  DBE 
Program,  an  individual  claiming 
disadvantaged  status  must  have  an 
initial  and  continued  personal  net  worth 
of  less  than  $750,000. 

(d)  HBCU.  An  HBCU  automatically 
qualifies  as  an  entity  owned  or 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

(e)  Women.  Women  are  deemed  to  be 
socially  and  economically 
disadvantaged  individuals.  Ownership 
or  control  must  be  demonstrated 
pursuant  to  paragraph  (a)  of  this  section, 
which  may  be  accomplished  by 
certification  under  §  33.204. 

§  33.203    How  does  an  entity  qualify  as  an 
MBE  or  WBE  under  EPA's  10%  statute? 

To  qualify  as  an  MBE  or  WBE  imder 
EPA's  10%  statute,  an  entity  must 
establish  that  it  is  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  who  are  of 
good  character  and  citizens  of  the 
United  States. 

(a)  Ownership  and  control.  An  entity 
must  be  at  least  51%  owned  by  a 
socially  and  economically 
disadvantaged  individual,  or  in  the  case 
of  a  publicly  traded  company,  at  least 
51%  of  the  stock  must  be  owned  by  one 
or  more  socially  and  economically 
disadvantaged  individuals,  and  the 
management  and  daily  business 
operations  of  the  business  concern  must 
be  controlled  by  such  individuals.  (See 
a7so  13  CFR  124.109  for  special  rules 
applicable  to  Indian  tribes  and  Alaska 
Native  Corporations;  13  CFR  124.110  for 
special  rules  applicable  to  Native 
Hawaiian  Organizations). 

(b)  Socially  disadvantaged  individual. 
A  socially  disadvantaged  individual  is  a 
person  who  has  been  subjected  to  racial 


or  ethnic  prejudice  or  cultural  bias 
because  of  his  or  her  identity  as  a 
member  of  a  group  without  regard  to  his 
or  her  individual  qualities  and  as 
further  defined  by  the  implementing 
regulations  of  section  8(a)(5)  of  the 
Small  Business  Act  (15  U.S.C.  637(a)(5); 
13  CFR  124.103;  see  also  13  CFR 
124.109  for  special  rules  applicable  to 
Indian  tribes  and  Alaska  Native 
Corporations;  13  CFR  124.110  for 
special  rules  applicable  to  Native 
Hawaiian  Organizations). 

(c)  Economically  disadvantaged 
individual.  An  economically 
disadvantaged  individual  is  a  socially 
disadvantaged  individual  whose  ability 
to  compete  in  the  free  enterprise  system 
is  impaired  due  to  diminished  capital 
and  credit  opportunities,  as  compared  to 
others  in  the  same  business  area  who 
are  not  socially  disadvantaged  and  as 
further  defined  by  section  8(a)(6)  of  the 
Small  Business  Act  (15  U.S.C.  637(a)(6)) 
and  its  implementing  regulations  (13 
CFR  124.104).  (See  also  13  CFR  124.109 
for  special  rules  applicable  to  Indian 
tribes  and  Alaska  Native  Corporations; 
13  CFR  124.110  for  special  rules 
applicable  to  Native  Hawaiian 
(Organizations).  Under  EPA's  DBE 
Program,  an  individual  claiming 
disadvantaged  status  must  have  an 
initial  and  continued  personal  net  worth 
of  less  than  $750,000. 

(d)  Presumptions.  In  accordance  with 
Title  X  of  the  Clean  Air  Act 
Amendments  of  1990,  42  U.S.C.  7601 
note.  Black  Americans,  Hispanic 
Americans,  Native  Americans,  Asian 
Americans,  Women  and  Disabled 
Americans  are  presumed  to  be  socially 
and  economically  disadvantaged 
individuals.  In  addition,  the  following 
institutions  are  presumed  to  be  entities 
ovkmed  and  controlled  by  socially  and 
economically  disadvantaged 
individuals:  HBCUs,  Minority 
Institutions  (including  Tribal  Colleges 
and  Universities  and  Hispanic-Serving 
Institutions)  and  private  and  voluntary 
organizations  controlled  by  individuals 
who  are  socially  and  economically 
disadvantaged. 

(e)  Individuals  not  members  of 
designated  groups.  Nothing  in  this 
section  shall  prohibit  any  member  of  a 
racial  or  ethnic  group  that  is  not 
designated  as  socially  and  economically 
disadvantaged  under  paragraph  (d)  of 
this  section  from  establishing  that  they 
have  been  impeded  in  developing  a 
business  concern  as  a  residt  of  racial  or 
ethnic  discrimination. 

(f)  Rebuttal  of  presumptions.  The 
presumptions  established  by  paragraph 
(d)  of  tWs  section  may  be  rebutted  in 
accordance  with  §  33.209  with  respect 
to  a  particular  entity  if  it  is  reasonably 


established  that  the  individual  at  issue 
is  not  experiencing  impediments  to 
developing  such  entity  as  a  result  of  the 
individual's  identification  as  a  member 
of  a  specified  group. 

(g)  Joint  ventures.  (1)  A  joint  venture 
may  be  considered  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals, 
notwithstanding  the  size  of  such  joint 
venture,  if  a  party  to  the  joint  venture 
is  an  entity  that  is  owned  and  controlled 
by  a  socially  and  economically 
disadvantaged  individual. 

(2)  A  person  who  is  not  an 
economically  disadvantaged  individual 
or  an  entity  owned  and  controlled  by  a 
socially  and  economically 
disadvantaged  individual,  as  a  party  to 
a  joint  ventiu^,  may  not  be  a  party  to 
more  than  two  awarded  contracts  in  a 
fiscal  year  solely  by  reason  of  paragraph 
(g)(1)  of  this  section. 

§  33.204    Where  does  an  entity  become 
certified  under  EPA's  8%  and  10%  statutes? 

(a)  In  order  to  participate  as  an  MBE 
or  WBE  prime  or  subcontractor  for  EPA 
recipients  under  EPA's  DBE  Program,  an 
entity  should  first  attempt  to  become 
certified  by  the  following: 

(1)  The  United  States  Small  Business 
Administration  (SB A),  under  its  8(a) 
Business  Development  Program  (13  CFR 
part  124,  subpart  A)  or  its  Small 
Disadvantaged  Business  (SDB)  Program, 
(13  CFR  part  124,  subpart  B); 

(2)  The  United  States  Department  of 
Transportation  (DOT),  under  its 
regulations  for  Participation  by 
Disadvantaged  Business  Enterprises  in 
DOT  Programs  (49  CFR  parts  23  and  26); 
or 

(3)  an  Indian  Tribal  Government, 
State  Government,  local  Government  or 
independent  private  organization  in 
accordance  with  EPA's  8%  or  10% 
statute  as  applicable. 

(4)  Such  certifications  shall  be 
considered  acceptable  for  establishing 
MBE  or  WBE  status,  as  appropriate, 
under  EPA's  DBE  Program  so  long  as  the 
certification  meets  EPA's  U.S. 
citizenship  requirement  ujider  §  33.202 
or  §  33.203.  An  entity  may  only  apply  to 
EPA  for  MBE  or  WBE  certification  under 
the  procedures  set  forth  in  §  33.205  if 
that  entity  first  is  unable  to  obtain  MBE 
or  WBE  certification  under  paragraphs 
(a)  (1)  through  (3)  of  this  section. 

(b)  [Reserved]. 

§  33.205    How  does  an  entity  become 
certified  by  EPA? 

(a)  Filing  an  application.  In 
accordance  with  §  33.204,  an  entity  may 
apply  to  EPA's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(EPA  OSDBU)  for  certification  as  an 
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MBE  or  WHE.  EPA's  Regional  Offices 
will  provide  further  information  and 
required  application  forms  to  any  entity 
interested  i|t  MBE  or  WBE  certification. 
In  order  to  l^ecome  certified  as  an  MBE 
or  WBE,  an  entity  may  apply  to  EPA 
OSDBU  or.  If  directed  by  EPA  OSDBU, 
to  an  EPA  Private  Certifier.  The 
applicant  mjust  attest  to  the  accuracy 
and  truthfulness  of  the  information  on 
the  application  form.  This  shall  be  done 
either  in  tha  form  of  an  affidavit  sworn 
to  by  the  applicant  before  a  person  who 
is  authorized  by  state  law  to  administer 
oaths  or  in  the  form  of  an  unsworn 
declaration  executed  under  penalty  of 
perjury  of  the  laws  of  the  United  States. 
The  applicajion  must  include  evidence 
demonstratifig  that  the  entity  is  owned 
or  controlle<^  by  one  or  more  individuals 
claiming  distedvantaged  status  under 
EPA's  8%  statute  or  owned  and 
controlled  b  ^  one  or  more  individuals 
claiming  dis  advantaged  status  under 
EPA's  10%  ^tatute.  along  with 
certification !  or  narratives  regarding  the 
disadvantag(  sd  status  of  such 
intfividuals.  In  addition,  the  application 
must  include  documentation  of  a  denial 
of  certification  by  a  Federal  agency. 
State  govern  nent,  local  government, 
Indian  Triba  I  government,  or 
independeni  private  organization,  if 
applicable. 

(b)  Applic  ition  processing.  EPA 
OSDBU  or  a]  i  EPA  Private  Certifier  will 
advise  each  applicant  within  15  days, 
whenever  practicable,  after  receipt  of  an 
application  whether  the  application  is 
complete  and  suitable  for  evaluation 
and,  if  not,  v  hat  additional  information 
or  action  is  rjquired.  EPA  OSDBU  shall 
make  its  cert  ification  decision  within  30 
days  of  recei  jt  of  a  complete  and 
suitable  appl  ication  package,  whenever 
practicable. '  'he  burden  is  on  the 
applicant  to  pemonstrate  that  those 
individuals  claiming  disadvantaged 
status  own  o  ■  control  the  entity  under 
EPA's  8%  sti  tute  or  own  and  control  the 
entity  under  iPA's  10%  statute. 

(c)  Ownership  and/or  control 
determinatic  n.  EPA  OSDBU  first  will 
determine  w  lether  those  individuals 
claiming  dis<  dvantaged  status  own  or 
control  the  a  )plicant  entity  under  EPA's 
8%  statute  oi  own  and  control  the 
applicant  enl  ity  imder  EPA's  10% 
statute.  If  EPA  OSDBU  determines  that 
the  applicani  does  not  meet  the 
ownership  ai  id/or  control  requirements 
of  this  Subpart,  EPA  OSDBU  will  issue 

a  written  dec  ision  to  the  entity  rejecting 
the  application  and  set  forth  the  reasons 
for  disapproval. 

(d)  Disadvimtaged  determination. 
Once  EPA  OilDBU  determines  whether 
an  applicant  meets  the  ownership  and/ 
or  control  rec  uirements  of  this  subpart. 


EPA  OSDBU  will  determine  whether  the 
applicable  disadvantaged  status 
requirements  under  EPA's  8%  or  10% 
statute  have  been  met.  If  EPA  OSDBU 
determines  that  the  applicable 
disadvantaged  status  requirements  have 
been  met,  EPA  OSDBU  shall  notify  the 
applicant  that  it  has  been  certified  and 
place  the  MBE  or  WBE  on  EPA 
OSDBU's  hst  of  qualified  MBEs  and 
WBEs.  If  EPA  OSDBU  determines  that 
the  applicable  disadvantaged  status 
requirements  have  not  been  met,  EPA 
OSDBU  will  reject  the  entity's 
application  for  certification.  EPA 
OSDBU  will  issue  a  written  decision  to 
the  entity  setting  forth  EPA  OSDBU's 
reasons  for  disapproval. 

(e)  Evaluation  standards.  (1)  An 
entity's  eligibility  shall  be  evaluated  on 
the  basis  of  present  circumstances.  An 
entity  shall  not  be  denied  certification 
based  solely  on  historical  information 
indicating  a  lack  of  ownership  and/or 
control  of  the  firm  by  socially  and 
economically  disadvantaged  individuals 
at  some  time  in  the  past,  if  the  entity 
currently  meets  the  ownership  and/or 
control  standards  of  this  Subpart. 

(2)  Entities  seeking  MBE  or  WBE 
certification  shsdl  cooperate  fully  with 
requests  for  information  relevant  to  the 
certification  process.  Failure  or  refusal 
to  provide  such  information  is  a  ground 
for  denial  of  certification. 

(3)  In  making  its  certification 
determination,  EPA  OSDBU  may 
consider  whether  an  entity  has 
exhibited  a  pattern  of  conduct 
indicating  its  involvement  in  attempts 
to  evade  or  subvert  the  intent  or 
requirements  of  the  DBE  Program. 

(4)  EPA  OSDBU  shall  not  consider  the 
issue  of  whether  an  entity  performs  a 
commercially  useful  function  in  making 
its  certification  determination. 
Consideration  of  whether  an  entity 
performs  a  commercially  useful 
function  or  is  a  regular  dealer  pertains 
solely  to  counting  toward  MBE  and 
WBE  objectives  as  provided  in  subpart 

E  of  this  part. 

(5)  Information  gathered  as  part  of  the 
certification  process  that  may 
reasonably  be  regarded  as  proprietary  or 
other  confidential  business  information 
will  be  safeguarded  from  disclosure  to 
unauthorized  persons,  consistent  with 
applicable  Federal,  State,  and  local  law. 

(6)  To  assist  in  making  EPA  OSDBU's 
certification  determination,  EPA 
OSDBU  itself,  or  through  an  EPA  Private 
Certifier,  may  take  the  following  steps: 

(i)  Perform  an  on-site  visit  to  the 
offices  of  the  entity.  Interview  the 
principal  officers  of  the  entity  and 
review  their  resumes  and/or  work 
histories.  Perform  an  on-site  visit  to 
local  job  sites  if  there  are  such  sites  on 


which  the  entity  is  working  at  the  time 
of  the  certification  investigation. 
Already  existing  site  visit  reports  may 
be  relied  upon  in  making  the 
certification; 

(ii)  If  the  entity  is  a  corporation, 
analyze  the  ownership  of  stock  in  the 
enti^; 

(iii)  Analyze  the  bonding  and 
financial  capacity  of  the  entity; 

(iv)  Determine  the  work  history  of  the 
entity,  including  contracts  it  has 
received  and  work  it  has  completed; 

(v)  Obtain  a  statement  from  the  entity 
of  the  type  of  work  it  prefers  to  perform 
for  EPA  recipients  under  the  DBE 
Program  and  its  preferred  locations  for 
performing  the  work,  if  any,  and; 

(vi)  Obtain  or  compile  a  list  of  the 
equipment  owned  by  or  available  to  the 
entity  and  the  licenses  the  entity  and  its 
key  persoimel  possess  to  perform  the 
work  it  seeks  to  do  for  EPA  recipients 
xmder  the  DBE  Program. 

§  33.206    Is  there  a  list  of  certified  MBEs 
and  WBEs? 

EPA  OSDBU  will  maintain  a  hst  of 
certified  MBEs  and  WBEs  on  EPA 
OSDBU's  Home  Page  on  the  Internet. 
Any  interested  person  may  also  obtain 
a  copy  of  the  list  from  EPA  OSDBU. 

§  33.207  Can  an  entity  reapply  to  EPA  for 
MBE  or  WBE  certification? 

An  entity  which  has  been  denied 
MBE  or  WBE  certification  may  reapply 
for  certification  at  any  time  12  mondis 
or  more  after  the  date  of  the  most  recent 
determination  by  EPA  OSDBU  to 
decline  the  application. 

§  33.208  How  long  does  an  MBE  or  WBE 
certification  from  EPA  last? 

Once  EPA  OSDBU  certifies  an  entity 
to  be  an  MBE  or  WBE  by  placing  it  on 
the  EPA  OSDBU  list  of  certified  MBEs 
and  WBEs  specified  in  §  33.206,  the 
entity  will  generally  remain  on  the  list 
for  a  period  of  three  years  from  the  date 
of  its  certification.  To  remain  on  the  list 
after  three  years,  an  entity  must  submit 
a  new  application  and  receive  a  new 
certification. 

§  33.209  Can  EPA  re-evaluate  the  MBE  or 
WBE  status  of  an  entity  after  EPA  certifies 
it  to  be  an  MBE  or  WBE? 

(a)  EPA  OSDBU  may  initiate  a 
certification  determination  whenever  it 
receives  credible  information  calling 
into  question  an  entity's  eligibility  as  an 
MBE  or  WBE.  Upon  its  completion  of  a 
certification  determination,  EPA 
OSDBU  will  issue  a  written 
determination  regarding  the  MBE  or 
WBE  status  of  the  questioned  entity. 

(b)  If  EPA  OSDBU  finds  that  the  entity 
does  not  queilify  as  an  MBE  or  WBE, 
EPA  OSDBU  vnll  decertify  the  entity  as 


an  MBE  or  WBE,  and  immediately 
remove  the  entity  from  the  EPA  OSDBU 
list  of  certified  MBEs  and  WBEs. 

(c)  If  EPA  OSDBU  finds  that  the  entity 
continues  to  qualify  as  an  MBE  or  WBE, 
the  determination  remains  in  effect  for 
three  years  from  the  date  of  the  decision 
under  the  same  conditions  as  if  the 
entity  had  been  granted  MBE  or  WBE 
certification  under  §  33.205. 

§  33.21 0    Does  an  entity  certified  as  an 
MBE  or  WBE  by  EPA  need  to  keep  EPA 
informed  of  any  changes  which  may  affect 
the  entity's  certification? 

(a)  An  entity  certified  as  an  MBE  or 
WBE  by  EPA  OSDBU  must  provide  EPA 
OSDBU,  every  year  on  the  anniversary 
of  the  date  of  its  certification,  an 
affidavit  sworn  to  by  the  entity's  owners 
before  a  person  who  is  authorized  by 
state  law  to  administer  oaths  or  an 
unsworn  declaration  executed  under 
penalty  of  perjury  of  the  laws  of  the 
United  States.  This  affidavit  must  affirm 
that  there  have  been  no  changes  in  the 
entity's  circumstances  affecting  its 
ability  to  meet  disadvantaged  status, 
ownership,  and/or  control  requirements 
of  this  subpart  or  any  material  changes 
in  the  information  provided  in  its 
application  form.  Failure  to  comply  may 
result  in  the  loss  of  MBE  or  WBE 
certification  under  EPA's  DBE  Program. 

(b)  An  entity  certified  as  an  MBE  or 
WBE  by  EPA  OSDBU  must  inform  EPA 
OSDBU  in  writing  of  any  change  in 
circumstance  affecting  the  MBE  or 
WBE's  ability  to  meet  disadvantaged 
status,  ownership,  and/or  control 
requirements  of  this  subpart  or  any 
material  change  in  the  information 
provided  in  its  application  form.  The 
MBE  or  WBE  must  attach  supporting 
documentation  describing  in  detail  the 
natiu-e  of  such  change.  The  notice  from 
the  MBE  or  WBE  must  take  the  form  of 
an  affidavit  sworn  to  by  the  applicant 
before  a  person  who  is  authorized  by 
State  law  to  administer  oaths  or  of  an 
unsworn  declaration  executed  imder 
penalty  of  perjury  of  the  laws  of  the 
United  States.  The  MBE  or  WBE  must 

.  provide  the  written  notification  within 
30  calendar  days  of  the  occurrence  of 
the  change. 

§  33.21 1     What  is  an  EPA  Private  Certifier? 

An  EPA  Private  Certifier  is  an 
organization  or  business  concern 
assisting  EPA  OSDBU  in  its 
determination  of  whether  an  entity 
applying  for  MBE  or  WBE  certification 
is  owned  and/or  controlled  by  one  or 
more  individuals  claiming 
disadvantaged  status.  EPA  OSDBU  may 
elect  to  arrange  for  one  or  more  EPA 
Private  Certifiers  to  perform  certain 
functions  in  the  certification  process; 


however  the  determination  as  to 
whether  an  entity  will  be  certified  as  an 
MBE  or  WBE  imder  this  program  shall 
only  be  made  by  EPA  OSDBU.  If  EPA 
OSDBU  elects  to  use  EPA  Private 
Certifiers  to  perform  certain  functions  in 
the  certification  process,  the  provisions 
of  §§  33.212  through  33.214  will  apply 
to  those  EPA  Private  Certifiers.  EPA 
OSDBU  may  establish  more  detailed 
standards  regarding  qualifications, 
monitoring,  procedures  and  use,  if  any, 
of  EPA  Private  Certifiers  in  specific 
contracts  or  agreements  between  EPA 
and  the  EPA  Private  Certifiers. 

§  33.21 2    Can  an  EPA  Private  Certifier 
charge  a  fee  to  an  entity  to  process  the 
entity's  application  for  MBE  or  WBE 
certification? 

With  EPA  OSDBU's  approval,  an  EPA 
Private  Certifier  may  charge  a 
reasonable  fee  to  an  entify  in  order  to 
screen  the  entity's  application  for 
completeness.  The  fee  must  be  for  actual 
services  rendered  and  must  not  be 
related  to  whether  or  not  the  entity  is 
foimd  to  be  owned  and/or  controlled  by 
one  or  more  individuals  claiming 
disadvantaged  status. 

§  33.21 3    How  does  an  organization  or 
business  concern  become  an  EPA  Private 
Certifier? 

(a)  EPA  may  execute  contracts  or 
agreements  with  organizations  or 
business  concerns  seeking  to  become 
EPA  Private  Certifiers.  Any  such 
contract  or  agreement  will  include 
provisions  for  the  oversight,  monitoring, 
and  evaluation  of  all  certification 
related  activities  by  EPA. 

(b)  The  organization  or  business 
concern  must  demonstrate  a  knowledge 
of  EPA  and  SBA  regulations  regarding 
ownership  and  control,  as  well  as 
business  organizations  and  the  legal 
principles  affecting  their  ownership  and 
control  generally,  including  stock 
issuances,  voting  rights,  convertibility  of 
debt  to  equity,  options,  and  powers  and 
responsibilities  of  officers  and  directors, 
general  and  limited  partners,  and 
limited  liability  members. 

(c)  The  organization  or  business 
concern  must  also,  along  with  its 
principals,  demonstrate  good  character. 
Good  character  does  not  exist  for  these 
purposes  if  the  organization  or  concern 
or  any  of  its  principals: 

(1)  Is  debarred  or  suspended  under 
any  Federal  prociuement  or  non- 
procurement  debarment  and  suspension 
regulations;  or 

(2)  Has  been  indicted  or  convicted  for 
any  criminal  offense  or  suffered  a  civil 
judgment  indicating  a  lack  of  business 
integrity. 

(dj  As  a  condition  of  approval,  EPA 
may  require  that  appropriate  officers 


and/or  key  employees  of  the 
organization  or  business  concern  attend 
a  training  session  on  EPA  and  SBA  rules 
and  requirements. 

(e)  An  organization  or  business 
concern  seeking  to  become  an  EPA 
Private  Certifier  must  agree  to  provide 
access  to  EPA  of  its  books  and  records 
when  requested,  including  records 
pertaining  to  its  certification  related 
activities. 

(0  EPA  will  include  in  any  contract  or 
agreement  document  authorizing  an 
organization  or  business  concern  to  act 
as  an  EPA  Private  Certifier  appropriate 
conditions  to  prohibit  conflicts  of 
interests  between  the  EPA  Private 
Certifier  and  the  entities  for  which  it 
processes  MBE  or  WBE  certifications. 

§33.214    How  long  may  an  organization  or 
business  concern  be  an  EPA  Private 
Certifier? 

(a)  EPA's  contract  or  agreement  with 
the  EPA  Private  Certifier  will  specify 
how  long  the  organization  or  business 
concern  may  be  an  EPA  Private 
Certifier. 

(b)  EPA  may  terminate  a  contract  or 
agreement  with  an  organization  or 
business  concern  which  is  an  EPA 
Private  Certifier  for  the  convenience  of 
the  Government  at  any  time,  and  may 
terminate  the  contiact  or  agreement  for 
default  where  appropriate.  Specific 
grounds  for  termination  for  default 
include,  but  are  not  limited  to: 

(1)  Charging  improper,  unreasonable 
or  contingent  fees  in  violation  of 
§33.212:  or 

(2)  Engaging  in  prohibited  business 
transactions  with  firms  for  which  it 
processes  MBE  or  WBE  certification 
applications  in  violation  of  §  33.213(f). 

§  33.21 5    Is  there  a  list  of  EPA  Private 
Certifiers? 

EPA  OSDBU  will  maintain  a  list  of 
approved  EPA  Private  Certifiers  on  EPA 
OSDBU's  Home  Page  on  the  Internet. 
Any  interested  person  may  also  obtain 
a  copy  of  the  list  from  EPA's  OSDBU. 
The  list  is  available  at:  tvwu-.epa.gov/ 
osdbu. 

§  33.216    What  is  the  process  for  appealing 
or  challenging  an  EPA  MBE  or  WBE 
certification  determination? 

(a)  An  entity  which  has  been  denied 
MBE  or  WBE  certification  by  EPA 
OSDBU  under  §  33.205  or  §33.209  may 
appeal  that  denial.  A  third  party  may 
challenge  EPA  OSDBU's  determination 
to  certify  an  entity  as  an  MBE  or  WBE 
under  §  33.205  or  §  33.209. 

(b)  Appeals  and  challenges  must  be 
sent  to  the  Director  of  OSDBU  at 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.,  Mail  Code 
1230A.  Washington,  DC  20460. 
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(c)  The  a{  peal  or  challenge  must  be 
sent  to  the  Director  of  OSDBU  (Director) 
within  90  d  lys  of  the  date  of  EPA 
OSDBU's  WBE  or  WEE  certification 
determinati  jn.  The  Director  may  accept 
an  appeal  or  challenge  filed  later  than 
90  days  afte  ■  the  date  of  EPA  OSDBU's 
MBE  or  WB  I  certification  determination 
if  the  Direct  3r  determines  that  there  was 
good  cause,  beyond  the  control  of  the 
appellant  oi  challenger,  for  the  late 
filing  of  the  appeal  or  challenge. 

(d)  No  sp(  cific  format  is  required  for 
an  appeal  oi  challenge.  However,  the 
appeal  or  challenge  must  include 
information  and  arguments  concerning 
why  EPA  Oi  IDBU's  MBE  or  WBE 
certification  determination  should  be 
reversed.  Fa  r  challenges  in  which  a 
third  party  c  uestions  EPA  OSDBU's 
determinati(  m  to  certify  an  entity  as  an 
MBE  or  VVBl :  under  §  33.205  or  §  33.209, 
the  third  paity  must  also  send  a  copy  of 
the  challeng  j  to  the  entity  whose  MBE 
or  WBE  cert  fication  is  being 
questioned,  n  addition,  the  Director 
shall  requesi  information  and  arguments 
from  that  en  ity  as  to  why  EPA  OSDBU's 
determinatic  n  to  certify  the  entity  as  an 
MBE  or  WBl !  should  be  upheld. 

(e)  The  Dii  ector  makes  his/her  appeal 
or  challenge  decision  based  solely  on 
the  administ  rative  record  and  does  not 
conduct  a  h«  aring.  The  Director  may 
supplement  he  record  by  adding 
relevant  info  rmation  made  available  by 
any  other  soi  irce,  including  the  EPA 
Office  of  Ins  )ector  General;  Federal, 
State,  or  locc  1  law  enforcement 
authorities;  i  n  EPA  recipient;  or  a 
private  party , 

(0  Consisti  nt  with  Federal  law,  the 
Director  shal  make  available,  upon  the 
request  of  thi  (  appellant,  challenger  or 
the  entity  aff  ;cted  by  the  Director's 
appeal  or  chrllenge  decision,, any 
supplementa  ry  information  the  Director 
receives  fron  any  source  as  described  in 
paragraph  (e  of  this  section. 

(g)  Pendinj  the  Director's  appeal  or 
challenge  de  lision,  EPA  OSDBU's  MBE 
or  WBE  certi  ication  determination 
remains  in  effect.  The  Director  does  not 
stay  the  effec  t  of  its  MBE  or  WBE 
certification  <  ietermination  while  he/she 
is  considerin ;  an  appeal  or  challenge. 

(h)  The  Dii  ector  shall  reverse  EPA 
OSDBU's  MI  E  or  WBE  certification 
determinatio  i  only  if  there  was  a  clear 
and  significa  it  error  in  the  processing  of 
the  certification  or  if  EPA  OSDBU  failed 
to  consider  a  significant  material  fact 
contained  wi  hin  the  entity's 
application  f(fr  MBE  or  WBE 
certification. 


(i)  All  decisions 
administratively 


under  this  section  are 
final. 


§  33.217    What  conduct  is  prohibited  by 
ttiis  subpart? 

An  entity  that  does  not  meet  the 
eligibility  criteria  of  this  subpart  may 
not  attempt  to  participate  as  an  MBE  or 
WBE  in  contracts  awarded  under  EPA 
financial  assistance  agreements  or  be 
counted  as  such  by  an  EPA  recipient. 
An  entity  that  submits  false,  fraudulent, 
or  deceitful  statements  or 
representations  or  under  circumstances 
indicating  a  serious  lack  of  business 
integrity  or  honesty  may  be  subject  to 
sanctions  under  §  33.105. 

Subpart  C— Good  Faith  Efforts 

§  33.301    What  does  this  subpart  require? 

A  recipient,  including  one  exempted 
from  applying  the  fair  share  objective 
requirements  by  §  33.411,  is  required  to 
make  the  following  good  faith  efforts 
whenever  procuring  construction, 
equipment,  services  and  supplies  under 
an  EPA  financial  assistance  agreement, 
even  if  it  has  achieved  its  fair  share 
objectives  under  subpart  D  of  this  part: 

(a)  Ensure  DBEs  are  made  aware  of 
contracting  opportunities  to  the  fullest 
extent  practicable  through  outreach  and 
recruitment  activities.  For  Indian  Tribal, 
State  and  local  and  Government 
recipients,  this  will  include  placing 
DBEs  on  solicitation  lists  and  soliciting 
them  whenever  they  are  potential 
sources. 

(b)  Make  information  on  forthcoming 
opportunities  available  to  DBEs  and 
arrange  time  frames  for  contracts  and 
establish  delivery  schedules,  where  the 
requirements  permit,  in  a  way  that 
encourages  and  facilitates  participation 
by  DBEs  in  the  competitive  process. 
This  includes,  whenever  possible, 
posting  solicitations  for  bids  or 
proposals  for  a  minimum  of  30  calendar 
days  before  the  bid  or  proposal  closing 
date. 

(c)  Consider  in  the  contracting  process 
whether  firms  competing  for  large 
contracts  could  subcontract  with  DBEs. 
For  Indian  Tribal,  State  and  local 
Government  recipients,  this  will  include 
dividing  total  requirements  when 
economically  feasible  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  DBEs  in  the 
competitive  process. 

(d)  Encourage  contracting  with  a 
consortium  of  DBEs  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(e)  Use  the  services  and  assistance  of 
the  SBA  and  the  Minority  Business 
Development  Agency  of  the  Department 
of  Commerce. 

(f)  If  the  prime  contractor  awards 
subcontracts,  require  the  prime 
contractor  to  take  the  steps  in 


paragraphs  (a)  through  (e)  of  this 
section. 

§  33.302    Are  there  any  additional  contract 
administration  requirements? 

(a)  A  recipient  must  require  its  prime 
contractor  to  pay  its  subcontractor  for 
satisfactory  performance  within  a 
specific  number  of  days  from  the  prime 
contractor's  receipt  of  pajonent  from  the 
recipient. 

(b)  A  recipient  must  be  notified  in 
writing  by  its  prime  contractor  prior  to 
any  termination  of  a  DBE  subcontractor 
for  convenience  by  the  prime  contractor. 

(c)  If  a  DBE  subcontractor  fails  to 
complete  work  under  the  subcontract 
for  any  reason,  the  recipient  must 
require  the  prime  contractor  to  employ 
the  six  good  faith  efforts  described  in 

§  33.301  if  soliciting  a  replacement 
subcontractor. 

(d)  A  recipient  must  require  its  prime 
contractor  to  employ  the  six  good  faith 
efforts  described  in  §  33.301  even  if  the 
prime  contractor  has  achieved  its  fair 
share  objectives  under  subpart  D  of  this 
part. 

(e)  A  recipient  must  require  its  prime 
contractor  to  provide  EPA  Form  6100- 
2 — DBE  Program  Subcontractor 
Participation  Form  to  all  of  its  DBE 
subcontractors.  EPA  Form  6100-2  gives 
a  DBE  subcontractor  the  opportunity  to 
describe  the  work  the  DBE 
subcontractor  received  from  the  prime 
contractor,  how  much  the  DBE 
subcontractor  was  paid  and  any  other 
concerns  the  DBE  subcontractor  might 
have,  for  example  reasons  why  the  DBE 
subcontractor  believes  it  was  terminated 
by  the  prime  contractor.  DBE 
subcontractors  may  send  completed 
copies  of  EPA  Form  6100-2  directly  to 
the  appropriate  EPA  DBE  Coordinator. 

(f)  A  recipient  must  require  its  prime 
contractor  to  have  its  DBE 
subcontractors  complete  EPA  Form 
6100-3 — DBE  Program  Subcontractor 
Performance  Form.  A  recipient  must 
then  require  its  prime  contractor  to 
include  all  completed  forms  as  part  of 
the  prime  contractor's  bid  or  proposal 
package. 

(g)  A  recipient  must  require  its  prime 
contractor  to  complete  and  submit  EPA 
Form  6100-4— DBE  Program 
Subcontractor  Utilization  Form  as  part 
of  the  prime  contractor's  bid  or  proposal 
package. 

(h)  Copies  of  EPA  Form  6100-2— DBE 
Program  Subcontractor  Participation 
Form,  EPA  Form  6100-3— DBE  Program 
Subcontractor  Performance  Form  and 
EPA  Form  6100-4— DBE  Program 
Subcontractor  Utilization  Form  may  be 
obtained  from  EPA  OSDBU's  Home  Page 
on  the  Internet  or  directly  from  EPA 
OSDBU. 


(i)  A  recipient  must  ensure  that  each 
prociu-ement  contract  it  awards  contains 
the  term  and  condition  specified  in  the 
Appendix  concerning  compliance  with 
the  requirements  of  this  part.  A 
recipient  must  also  ensure  that  this  term 
and  condition  is  included  in  each 
procurement  contract  awarded  by  an 
entity  receiving  an  identified  loan  under 
a  financial  assistance  agreement  to 
capitalize  a  revolving  loan  fund. 

§  33.303    Are  there  special  rules  for  loans 
under  EPA  financial  assistance 
agreements? 

A  recipient  of  an  EPA  financial 
assistance  agreement  to  capitalize  a 
revolving  loan  fund,  such  as  a  State 
under  the  CWSRF  or  DWSRF  or  an 
eligible  entity  under  the  BroVvnfields 
Cleanup  Revolving  Loan  Fund  program, 
must  require  that  borrowers  receiving 
identified  loans  comply  with  the  good 
faith  efforts  described  in  §  33.301  and 
the  contract  administration 
requirements  of  §  33.302.  This  provision 
does  not  require  that  such  private  and 
nonprofit  borrowers  expend  identified 
loan  funds  in  compliance  with  any 
other  procurement  procedures 
contained  in  40  CFR  part  30,  part  31,  or 
part  35,  subpart  O,  as  applicable. 

§  33.304    Must  a  Native  American  (either  as 
an  individual,  organization.  Tribe  or  Tribal 
Government)  recipient  or  prime  contractor 
follow  the  six  good  faith  efforts? 

(a)  A  Native  American  (either  as  an 
individual,  organization,  corporation. 
Tribe  or  Tribal  Government)  recipient  or 
prime  contractor  must  follow  the  six 
good  faith  efforts  only  if  doing  so  would 
not  conflict  with  existing  Tribal  or 
Federal  law,  including  but  not  limited 
to  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e),  which  establishes,  among  other 
things,  that  any  federal  contract, 
subcontract,  grant,  or  subgrant  awarded 
to  Indian  organizations  or  for  the  benefit 
of  Indians,  shall  require  preference  in 
the  award  of  subcontracts  and  subgrants 
to  Indian  organizations  and  to  Indian- 
owned  economic  enterprises. 

(b)  Tribal  organizations  awarded  an 
EPA  financial  assistance  agreement  have 
the  ability  to  solicit  and  recruit  Indian 
organizations  and  Indian-owned 
economic  enterprises  and  give  them 
preference  in  the  award  process  prior  to 
undertaking  the  six  good  faith  efforts. 
Tribal  governments  with  promulgated 
tribal  laws  and  regulations  concerning 
the  solicitation  and  recruitment  of 
Native-owmed  and  other  minority 
business  enterprises,  including  women- 
owned  business  enterprises,  have  the 
discretion  to  utilize  these  tribal  laws 
and  regulations  in  lieu  of  the  six  good 
faith  efforts.  If  the  effort  to  recruit 


Indian  organizations  and  Indian-owned 
economic  enterprises  is  not  successful, 
then  the  recipient  must  follow  the  six 
good  faith  efforts.  All  tribal  recipients 
still  must  retain  records  documenting 
compliance  in  accordance  with  §  33.501 
and  must  report  to  EPA  on  their 
accomplishments  in  accordance  with 
§33.502. 

(c)  Any  recipient,  whether  or  not 
Native  American,  of  an  EPA  financial 
assistance  agreement  for  the  benefit  of 
Native  Americans,  is  required  to  solicit 
and  recruit  Indian  organizations  and 
Indian-owned  economic  enterprises  and 
give  them  preference  in  the  award 
process  prior  to  undertaking  the  six 
good  faith  efforts.  If  the  efforts  to  solicit 
and  recruit  Indian  organizations  and 
Indian-owned  economic  enterprises  is 
not  successful,  then  the  recipient  must 
follow  the  six  good  faith  efforts. 

(d)  Native  Americans  are  defined  in 
§  33.103  to  include  American  Indians, 
Eskimos,  Aleuts  and  Native  Hawaiians. 

Subpart  D — Fair  Share  Objectives 

§33.401    What  does  this  subpart  require? 

A  recipient  must  negotiate  with  the 
appropriate  EPA  award  official,  or  his/ 
her  designee,  fair  share  objectives  for 
MBE  and  WBE  participation  in 
procurement  under  the  financial 
assistance  agreements. 

§  33.402    Are  there  special  rules  for  loans 
under  EPA  financial  assistance 
agreements? 

A  recipient  of  an  EPA  financial 
assistance  agreement  to  capitalize 
revolving  loan  funds  must  either  apply 
its  own  fair  share  objectives  negotiated 
with  EPA  under  §  33.401  to  identified 
loans  using  a  substantially  similar 
relevant  geographic  market,  or  negotiate 
separate  fair  share  objectives  with 
entities  receiving  identified  loans,  as 
long  as  such  separate  objectives  are 
based  on  demonstrable  evidence  of 
availability  of  MBEs  and  WBEs  in 
accordance  with  this  subpart.  If 
procurements  will  occur  over  more  than 
one  year,  the  recipient  may  choose  to 
apply  the  fair  share  objective  in  place 
either  for  the  year  in  vmich  the 
identified  loan  is  awarded  or  for  the 
year  in  which  the  procurement  action 
occurs.  The  recipient  must  specify  this 
choice  in  the  financial  assistance 
agreement,  or  incorporate  it  by  reference 
therein. 

§  33.403    What  is  a  fair  share  objective? 

A  fair  share  objective  is  an  objective 
based  on  the  capacity  and  availability  of 
qualified  MBEs  and  WBEs  in  the 
relevant  geographic  market  for  the 
procurement  categories  of  construction, 
equipment,  services  and  supplies 


compared  to  the  number  of  all  qualified 
entities  in  the  same  market  for  the  same 
procurement  categories,  adjusted,  as 
appropriate,  to  reflect  the  level  of  MBE 
and  WBE  participation  expected  absent  . 
the  effects  of  discrimination.  A  fair 
share  objective  is  not  a  quota. 

§  33.404    When  must  a  recipient  negotiate 
fair  share  objectives  with  EPA? 

A  recipient  must  submit  its  proposed 
MBE  and  WBE  fair  share  objectives  and 
supporting,  documentation  to  EPA 
within  90  days  after  its  acceptance  of  its 
financial  assistance  award.  EPA  must 
respond  in  writing  to  the  recipient's 
submission  within  30  days  of  receipt, 
either  agreeing  with  the  submission  or 
providing  initial  comments  for  further 
negotiation.  Failure  to  respond  within 
this  time  frame  may  be  considered  as 
agreement  by  EPA  with  the  fair  share 
objectives  submitted  by  the  recipient. 
MBE  and  WBE  fair  share  objectives 
must  be  agreed  upon  by  the  recipient 
and  EPA  before  funds  may  be  expended 
for  procurement  under  the  recipient's 
financial  assistance  agreement. 

§  33.405    How  does  a  recipient  determine 
its  fair  share  objectives? 

(a)  A  recipient  must  determine  its  fair 
share  objectives  based  on  demonstrable 
evidence  of  the  number  of  qualified 
MBEs  and  WBEs  in  the  relevant 
geographic  market  for  each  of  the  four 
procurement  categories.  The  relevant 
geographic  market  is  the  area  of 
solicitation  for  the  procurement  as 
determined  by  the  recipient.  The  market 
may  be  a  geographic  region  of  a  State, 
an  entire  State,  or  a  multi-State  area. 
Fair  share  objectives  must  reflect  the 
recipient's  determination  of  the  level  of 
MBE  and  WBE  participation  it  would 
expect  absent  the  effects  of 
discrimination.  A  recipient  may 
combine  the  four  procurement 
categories  into  one  weighted  objective 
for  MBEs  cmd  one  weighted  objective  for 
WBEs. 

(b)  Step  1.  A  recipient  must  first 
determine  a  base  figure  for  the  relative 
availability  of  MBEs  and  WBEs.  The 
following  are  examples  of  approaches 
that  a  recipient  may  take.  Any 
percentage  figure  derived  from  one  of 
these  examples  should  be  considered  a 
basis  from  which  a  recipient  begins 
when  examining  evidence  available  in 
its  jurisdiction. 

(1)  MBE  and  WBE  directories  and 
Census  Bureau  data.  Separately 
determine  the  number  of  qualified 
MBEs  and  WBEs  in  the  relevant 
geographic  market  for  each  procurement 
category  from  a  MBE/WBE  directory, 
such  as  a  bidder's  list.  Using  the  Census 
Bureau's  County  Business  Pattern  (CBP) 
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data  base,  determine  the  number  of  all 
qualified  businesses  available  in  the 
market  that  perform  work  in  the  same 
procuremen  t  category.  Separately  divide 
the  number  of  MBEs  and  WBEs  by  the 
number  of  all  businesses  to  derive  a 
base  figure  I  or  the  relative  availability  of 
MBEs  and  V/BEs  in  the  market. 

(2)  Data  fiom  a  disparity  study.  Use 

a  percentagf  figure  derived  from  data  in 
a  valid,  app  icable  disparity  study 
conducted  vnthin  the  preceding  ten 
years  compjring  the  available  MBEs  and 
WBEs  in  the  relevant  geographic  market 
with  their  a(  tual  usage  by  entities 
procuring  ir  the  categories  of 
constructior  ,  equipment,  services  and 
supplies. 

(3)  The  ob  iective  of  another  EPA 
recipient.  A  recipient  may  use,  as  its 
base  figure,  he  fair  share  objectives  of 
another  EPi^  recipient  if  the  recipient 
demonstrate;  that  it  will  use  the  same, 
or  substantif  lly  similar,  relevant 
geographic  r  larket  as  the  other  EPA 
recipient.  (S?f?§  33.411  for  exemptions 
from  fair  share  objective  negotiations). 

(4)  Altemi  tive  methods.  Subject  to 
EPA  approvi  1,  other  methods  may  be 
used  to  detei  mine  a  base  figure  for  the 
overall  objec  tive.  Any  methodology 
chosen  must  be  based  on  demonstrable 
evidence  of  ocal  market  conditions  and 
be  designed  o  ultimately  attain  an 
objective  tha  t  is  rationally  related  to  the 
relative  avai  ability  of  MBEs  and  WBEs 
in  the  releva  it  geographic  market. 

(c)  Step  2.  After  calculating  a  base 
figure,  a  reci  )ient  must  examine  the 
evidence  avc  liable  in  its  jurisdiction  to 
determine  w  lat  adjustment,  if  any,  is 
needed  to  thi  i  base  figure  in  order  to 
arrive  at  the  air  share  objective. 

(1)  There  are  many  types  of  evidence 
that  must  be  considered  when  adjusting 
the  base  figui  e.  These  include: 

(i)  The  cur  ent  capacity  of  MBEs  and 
WBEs  to  perl  )rm  contract  work  under 
EPA  financia  assistance  agreements,  as 
measured  by  the  volume  of  work  MBEs 
and  WBEs  ha  ve  performed  in  recent 
years; 

(ii)  Evidence  from  disparity  studies 
conducted  ar  ywhere  within  the 
recipient's  ju  risdiction.  to  the  extent  it 
is  not  already  accounted  for  in  the  base 
figure;  and 

(iii)  If  the  b  ase  figure  is  the  objective 
of  another  EF  A  recipient,  it  jnust  be 
adjusted  for  c  ifferences  in  the  local 
market  and  the  recipient's  contracting 
program. 

(2)  A  recip  ent  may  also  consider 
available  evi(  ence  from  related  fields 
that  affect  the  opportunities  for  MBEs 
and  WBEs  to  "orm,  grow  and  compete. 
These  includi;,  but  are  not  limited  to: 

(i)  Statistical  disparities  in  the  abihty 
of  MBEs  and  WBEs  to  get  the  financing. 


bonding  and  insurance  required  to 
participate;  and 

(ii)  Data  on  employment,  self- 
employment,  education,  training  and 
union  apprenticeship  programs,  to  the 
extent  it  can  be  related  to  the 
opportunities  for  MBEs  and  WBEs  to 
perform  in  the  program. 

(3)  If  a  recipient  attempts  to  make  an 
adjustment  to  its  base  figure  to  account 
for  the  continuing  effects  of  past 
discrimination  (often  called  the  "but 
for"  factor)  or  the  effects  of  another 
ongoing  MBE/WBE  program,  the 
adjustment  must  be  based  on 
demonstrable  evidence  that  is  logically 
and  directly  related  to  the  effect  for 
which  the  adjustment  is  sought. 

§33.406  May  a  recipient  designate  a  lead 
agency  for  fair  share  objective  negotiation 
purposes? 

If  an  Indian  Tribal,  State  or  local 
Government  has  more  than  one  agency 
that  receives  EPA  financial  assistance, 
the  agencies  within  that  government 
may  designate  a  lead  agency  to  negotiate 
MBE  and  WBE  fair  share  objectives  with 
EPA  to  be  used  by  each  of  the  agencies. 
Each  agency  must  otherwise  negotiate 
with  EPA  separately  its  own  MBE  and 
WBE  fair  share  objectives. 

§  33.407    Ho^H  long  do  MBE  and  WBE  fair 
share  objectives  remain  in  effect? 

Once  MBE  and  WBE  fair  share 
objectives  have  been  negotiated,  they 
will  remain  in  effect  for  three  fiscal 
years  unless  there  are  significant 
changes  to  the  data  supporting  the  fair 
share  objectives.  The  fact  that  a 
disparity  study  utilized  in  negotiating 
fair  share  objectives  has  become  more 
than  ten  years  old  during  the  three  year 
period  does  not  by  itself  constitute  a 
significant  change  requiring 
renegotiation. 

§  33.408    May  a  recipient  use  race  and/or 
gender  conscious  measures  as  part  of  this 
program? 

(a)  Should  the  good  faith  efforts 
described  in  subpart  C  of  this  part  or 
other  race  and/or  gender  neutral 
measures  prove  to  be  inadequate  to 
achieve  an  established  fair  share 
objective,  a  recipient  and  its  prime 
contractor  are  encouraged,  but  not 
required,  to  take  reasonable  race  and/or 
gender  conscious  action,  subject  to 

§  33.409,  to  more  closely  achieve  the  fair 
share  objectives. 

(b)  A  recipient  must  notify  EPA  in 
advance  of  any  race  and/or  gender 
conscious  action  it  plans  to  take.  Any 
use  of  race  and/or  gender  conscious 
efforts  must  not  result  in  the  selection 
of  an  unqualified  MBE  or  WBE. 


§  33.409    May  a  recipient  use  quotas  as 
part  of  this  program? 

A  recipient  is  not  permitted  to  use 
quotas  in  procurements  under  EPA's  8% 
or  10%  statute. 

§  33.41 0    Can  a  recipient  be  penalized  for 
failing  to  meet  Its  fair  share  objectives? 

A  recipient  caimot  be  penalized,  or 
treated  by  EPA  as  being  in 
noncompliance  with  this  subpart,  solely 
because  its  MBE  or  WBE  participation 
does  not  meet  its  applicable  fair  share 
objective.  However,  EPA  may  take 
remedial  action  under  §  33.105  for  a 
recipient's  failure  to  comply  with  other 
provisions  of  this  part,  including,  but 
not  limited  to,  the  good  faith  efforts 
requirements  described  in  subpart  C  of 
this  part. 

§  33.41 1    Who  may  be  exempted  from  this 
subpart? 

(a)  General.  A  recipient  of  an  EPA 
financial  assistance  agreement  in  the 
amount  of  $250,000  or  less  for  any 
single  assistance  agreement,  or  of  more 
than  one  financial  assistance  agreement 
with  a  combined  total  of  $250,000  or 
less  in  any  one  fiscal  year,  is  not 
required  to  apply  the  fair  share  objective 
requirements  of  this  subpart.  This 
provision  does  not  exempt  such 
recipients  from  any  other  requirements 
of  this  part. 

(b)  Clean  Water  State  Revolving  Fund 
(CWSHF)  Program,  Drinking  Water  State 
Revolving  Fund  (DWSRF)  Program,  and 
Brown/ields  Cleanup  Revolving  Loan 
Fund  (BCRLF)  Program  identified  loan 
recipients.  A  recipient  under  the 
CWSRF,  DWSRF,  or  BCRLF  Program  is 
not  required  to  apply  the  fair  share 
objective  requirements  of  this  subpart  to 
an  entity  receiving  an  identified  loan  in 
an  amount  of  $250,000  or  less  or  to  an 
entity  receiving  more  than  one 
identified  loan  with  a  combined  total  of 
$250,000  or  less  in  any  one  fiscal  year. 
This  provision  does  not  exempt  such 
recipients  from  any  other  requirements 
of  this  part. 

(c)  Tribal  and  Intertribal  Consortia 
recipients  of  program  grants  which  can 
be  included  in  Performance  Partnership 
Grants  (PPGs)  under  40  CFR  Part  35, 
Subpart  B.  Tribal  and  Intertribal 
consortia  recipients  of  PPG  eligible 
grants  are  not  required  to  apply  the  fair 
share  objective  requirements  of  this 
subpart  to  those  grants. 

(d)  Technical  Assistance  Grant  (TAG) 
Program  Recipients.  A  recipient  of  a 
TAG  is  not  required  to  apply  the  fair 
share  objective  requirements  of  this 
subpart  to  that  grant.  This  provision 
does  not  exempt  such  recipients  from 
any  other  requirements  of  this  part. 


§  33.41 2    Must  an  Insular  Area  or  Indian 
Tribal  Government  recipient  negotiate  fair 
share  objectives? 

The  requirements  in  this  subpart 
regarding  the  negotiation  of  fair  share 
objectives  will  not  apply  to  an  Insular 
Area  or  Indian  Tribal  Government 
recipient  until  three  calendar  years  after 
the  effective  date  of  this  part. 
Furthermore,  in  accordance  with 
§  33.411(c),  tribal  and  intertribal 
consortia  recipients  of  program  grants 
which  can  be  included  in  Performance 
Partnership  Grants  (PPGs)  under  40  CFR 
part  35,  subpart  B  are  not  required  to 
apply  the  fair  share  objective 
requirements  of  this  subpart  to  such 
grants. 

Subpart  E — Recordkeeping  and 
Reporting 

§  33.501    What  are  the  recordkeeping 
requirements  of  this  part? 

(a)  A  recipient,  including  those 
recipients  exempted  under  §  33.411 
from  the  requirement  to  apply  the  fair 
share  objectives,  must  maintain  all 
records  documenting  its  compliance 
with  the  requirements  of  this  part, 
including  documentation  of  its,  and  its 
prime  contractor's,  good  faith  efforts 
and  data  relied  upon  in  formulating  its 
fair  share  objectives.  Such  records  must 
be  retained  in  accordance  with 
applicable  record  retention 
requirements  for  the  recipient's 
financial  assistance  agreement. 

(b)  A  recipient  of  a  Continuing 
Environmental  Program  Grant  or  other 
annual  grant  must  create  and  maintain 
a  bidders  list.  Such  a  list  must  only  be 
kept  until  the  grant  project  period  has 
expired  and  the  recipient  is  no  longer 
receiving  EPA  funding  under  the  gremt. 
In  addition,  a  recipient  of  an  EPA 
financial  assistance  agreement  to 
capitalize  a  revolving  loan  fund  also 
must  require  entities  receiving 
identified  loans  to  create  and  maintain 
a  bidders  list  if  the  recipient  of  the  loan 
is  subject  to,  or  chooses  to  follow, 
competitive  bidding  requirements.  (See 
e.g.,  §  33.303).  The  purpose  of  a  bidders 
list  is  to  provide  the  recipient  and 
entities  receiving  identified  loans  who 
conduct  competitive  bidding  with  as 
accurate  of  a  database  as  possible  about 
the  universe  of  MBE/WBE  and  non- 
MBE/WBE  prime  and  subcontractors. 
Such  a  list  must  only  be  kept  until  the 
project  period  for  the  identified  loan  has 
ended.  The  following  information  must 
be  obtained  from  all  prime  and 
subcontractors:  entity  name;  entity 
address;  entity's  status  as  an  MBE/WBE. 


§  33.502    What  are  the  reporting 
requirements  of  this  part? 

MBE  and  WBE  participation  must  be 
reported  by  recipients,  including  those 
recipients  exempted  imder  §  33.411 
from  the  requirement  to  apply  the  fair 
share  objectives,  on  EPA  Form  5700- 
52A  on  a  quarterly  basis,  except  for 
recipients  of  Continuing  Environmental 
Program  Grants,  and  institutions  of 
higher  education,  hospitals  and  other 
non-profit  organizations  receiving 
financial  assistance  agreements  under 
40  CFR  part  30,  which  report  on  an 
annual  basis.  Recipients  of  financial 
assistance  agreements  capitalizing 
revolving  loan  funds,  including  those 
exempted  by  §  33.411  from  the 
requirement  of  applying  the  fair  share 
objectives,  will  continue  to  report 
quarterly.  Recipients  of  financial 
assistance  agreements  that  capitalize 
revolving  loan  programs  must  require 
entities  receiving  identified  loans  to 
submit  their  MBE  and  WBE 
participation  reports  on  a  quarterly  basis 
to  the  financial  assistance  agreement 
recipient,  rather  than  to  EPA. 

§  33.503  How  does  a  recipient  calculate 
MBE  and  WBE  participation  for  reporting 
purposes? 

(a)  General.  Amoimts  of  MBE  and 
WBE  participation  are  calculated  as  a 
percentage  of  total  financial  assistance 
agreement  project  procurement  costs, 
which  include  the  match  portion  of  the 
project  costs,  if  any.  For  recipients  of 
financial  assistance  agreements  that 
capitalize  revolving  loan  programs,  the 
total  amount  is  the  total  procurement 
dollars  in  the  amount  of  identified  loans 
equal  to  the  capitalization  grant  amount. 

(b)  Ineligible  project  costs.  If  all 
project  costs  attributable  to  MBE  and 
WBE  participation  are  not  eligible  for 
funding  under  the  EPA  financial 
assistance  agreement,  the  recipient  may 
choose  to  report  the  percentage  of  MBE 
and  WBE  participation  based  on  the 
total  eligible  and  non-eligible  costs  of 
the  project. 

(c)  foint  ventures.  For  joint  ventures, 
MBE  and  WBE  participation  consists  o.f 
the  portion  of  the  dollar  amount  of  the 
joint  venture  attributable  to  the  MBE  or 
WBE.  If  an  MBE's  or  WBE's  risk  of  loss, 
control  or  management  responsibilities 
are  not  commensurate  with  its  share  of 
the  profit,  the  Agency  may  direct  an 
adjustment  in  the  percentage  of  MBE  or 
WBE  participation. 

(d)  Central  purchasing  or 
procurement  centers.  A  recipient  must 
report  MBE  and  WBE  participation  from 
its  central  purchasing  or  procurement 
centers. 

(e)  Brokers.  A  recipient  may  not  count 
expenditures  to  a  MBE  or  WBE  that  acts 


merely  as  a  broker  or  passive  conduit  of 
funds,  without  performing,  managing,  or 
supervising  the  work  of  its  contract  or 
subcontract  in  a  manner  consistent  with 
normal  business  practices. 

(1)  Presumption.  If  50%  or  more  of  the 
total  dollar  amount  of  a  MBE  or  WBE's 
prime  contract  is  subcontracted  to  a 
non-DBE,  the  MBE  or  WBE  prime 
contractor  will  be  presumed  to  be  a 
broker,  and  no  MBE  or  WBE 
participation  may  be  reported. 

(2)  Rebuttal.  The  MBE  or  WBE  prime 
contractor  may  rebut  this  presumption 
by  demonstrating  that  its  actions  are 
consistent  with  normal  practices  for 
prime  contractors  in  its  business  and 
that  it  will  actively  perform,  manage 
and  supervise  the  work  under  the 
contract. 

(f)  MBE  or  WBE  truckers/haulers.  A 
recipient  may  count  expenditures  to  an 
MBE  or  WBE  trucker/hauler  only  if  the 
MBE  or  WBE  trucker/hauler  is 
performing  a  commercially  useful 
function.  The  following  factors  should 
be  used  in  determining  whether  an  MBE 
or  WBE  trucker/hauler  is  performing  a 
commercially  useful  function: 

(1)  The  MBE  or  WBE  must  be 
responsible  for  the  management  and 
supervision  of  the  entire  trucking/ 
hauling  operation  for  which  it  is 
responsible  on  a  particular  contract,  and 
there  cannot  be  a  contrived  arrangement 
for  the  purpose  of  meeting  MBE  or  WBE 
objectives. 

(2)  The  MBE  or  WBE  must  itself  own 
and  operate  at  least  one  fully  licensed, 
insured,  and  operational  truck  used  on 
the  contract. 

Appendix  to  Part  33 — Term  and 
Condition 

Each  procurement  contract  signed  by  an 
EPA  financial  assistance  agreement  recipient, 
including  those  for  an  identified  loan  under 
an  EPA  financial  assistance  agreement 
capitalizing  a  revolving  loan  fund,  must 
include  the  following  term  and  condition: 

The  contractor  shall  not  discriminate  on 
the  basis  of  race,  color,  national  origin  or  sex 
in  the  performance  of  this  contract.  The 
contractor  shall  carry  out  applicable 
requirements  of  40  CFR  part  33  in  the  award 
and  administration  of  contracts  awarded 
under  EPA  financial  assistance  agreements. 
Failure  by  the  contractor  to  cany  out  these 
requirements  is  a  material  breach  of  this 
contract  which  may  result  in  the  termination 
of  this  contract  or  other  legally  available 
remedies. 

PART  35— [AMENDED] 

Subpart  E — [Amended] 

6.  The  authority  citation  for  part  35, 
subpart  E,  continues  to  read  as  follows: 

Authority:  Sees.  109(b),  201  through  205, 
207,  208(d),  210  through  212,  215  through 
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217,  304(d)(3  ,  313,  501,  511,  and  516(b)  of 
the  Clean  Wajer  Act,  as  amended,  33  U.S.C. 
1251  etseq. 

§35.936-7    [ftemoved] 


7.  Section 


35.936-7  is  removed. 


§35.938-9    [Amended] 

Section  3^.938-9  is  amended  by 
removing  anjd  reserving  paragraph 
(b)(2).        ^^ 


Subpart  K- 


Amended] 


8.  The  aut  lority  citation  for  part  35, 
subpart  K,  c(  mtinues  to  read  as  follows: 

Authority:  i  ections  205(m),  501(a)  and  title 
VI  of  the  Cleai  i  Water  Act,  as  amended,  42 
U.S.C.  1285(ni|,  33  U.S.C.  1361(a),  33  U.S.C. 
1381-1387. 

§35.3145    [AJnended] 

9.  Section  ^5. 3145(d)  is  removed  and 
reserved. 

§35.3145    [Aiiended] 

10.  Sectior  35.3145(e)  is  removed. 


Subpart  L— {Amended] 

11.  The  authority  citation  for  part  35, 
subpart  L,  continues  to  read  as  follows: 

Authority:  Section  1452  of  the  Safe 
Drinking  Water  Act,  as  amended,  42  U.S.C. 
300J-12. 


Subpart  O— {Amended] 

17.  The  authority  citation  for  part  35, 
subpart  O,  continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601  et  seq. 

§35.6015    [Amended] 

18.  Sections  35.6015(a)(26)  and  (a)(54) 


§35.3575    [Amended] 

12.  Section  35.3575(d)  is  removed  and     are  removed  and  reserved 
reserved. 


Suljpart  M — (Amended] 

13.  The  authority  citation  for  part  35, 
subpart  M,  continues  to  read  as  follows: 

Authority:  42  U.S.C.  9617(e);  sec.  9(g),  E.O. 
12580,  52  FR  2923,  3  CFR,  1987  Comp.,  p. 
193. 


§35.6580    [Removed] 

19.  Section  35.6580  is  removed. 
§35.6665    [Amended] 

20.  Section  35.6665(b)  is  removed. 

PART  40— {AMENDED] 

21.  The  authority  citation  for  part  40 


§35.4170    [Amended] 

14.  Section  35.4170(b)  is  removed  and     continues  to  read  as  follows: 
reserved.  Authority:  Cited  in  §40.110. 

§40.145-3    [Amended] 


§35.4205    [Amended] 

15.  Section  35.4205(g)  is  removed. 

§35.4240    [Amended] 

16.  Section  35.4240(e)  is  removed  and     [FR  Doc.  03-18002  Filed  7-23-03;  8:45  am] 
reserved.  billing  code  6S60-50-p 


22.  Section  40.145-3(c)  is  removed 
and  reserved. 


Thursday, 
July  24,  2003 
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Department  of  Defense 

General  Services 
Administration 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Ac<|uisttion  Circular  2001-15; 
Introductiori 

AGENaes:  Department  of  Defense  (DoD), 
General  ServicesAdministration  (GSA), 
and  Nationa  Aeronautics  and  Space 
Administrat:  on  (NASA). 


Item 


I  .... 

II  ... 

III  .. 
IV.. 
V... 
VI.. 
VII. 
VIII 


S€  lling 
Secti 


ACTION:  Summary  presentation  of  final 
rules  and  technical  amendments  and 
corrections. 

SUMMARY:  This  dociunent  siunmarizes 
the  FederalAcquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
DefenseAcquisition  Regulations  Council 
in  this  FederalAcquisition  Circular 
(FAC)  2001-15.  A  companion 
dociunent,  the  Small  Entity  Compliance 
Guide  (SECG).  follows  this  FAC.  The 
FAC.  including  the  SECG,  is  available 
via  the  Internet  at  http://www.aniet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-15 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our 
Web  site  at  http://www.amet.gov/far. 


Subject 


Elimination  of  Standard  Form  129,  Solicitation  Mailing  ListApplication 

Erjergy- Efficient  Standby  Power  Devices  

lie  Listing  of  Acquisition  Vehicles  Available  For  Use  By  More  Than  One  Agency 

Cdmpensation  Cost  Principle 

Leadership  in  Environnrental  Managenrient  (E.O.  13148)  !.1^!!!!!!^!!!...!."."1"1" 

Cost  Principle  1. .!!..!!!!! 

lion  508  Micropurchase  Exception  Sunset  Provision  ",," 

Tethnical  Amendments. 


FAR  case 


2001-032 
2001-028 
2001-030 
2001-008 
2000-005 
2001-024 
2002-012 


Analyst 


De  Stefano. 

Smith. 

Zaffos. 

Loeb. 

Goral. 

Loeb. 

Nelson. 


SUPPLEMENT/tey  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  i  em  number  and  subject  set 
forth  in  the  d  ocuments  following  these 
item  summaiies. 

FAC  2001-15  amends  the  FAR  as 
specified  beli  >w: 

Item  I— Elimination  of  Standard  Form 
129,  Solicitaljion  Mailing  List 
Application  fFAR  Case  2001-032) 

This  final  iiile  removes  the 
requirement  lor  contracting  offices  to 
establish  and  maintain  manual 
solicitation  n  ailing  lists  and  the  need  to 
use  the  Stantferd  Form  (SF)  129, 
Solicitation  Mailing  List  Application. 
The  purpose  pf  the  rule  is  to  broaden 
use  and  reliaace  on  e-business 
applications,  it  is  expected  that  this  rule 
will  eliminati.  in  part,  the  need  for 
contracting  offices  to  maintain  paper- 
based  sources  of  contractor  information. 

Item  n— Eneijgy-Efficient  Standby 
Power  Devic^  (FAR  Case  2001-028) 

This  final  rile  implements  Executive 
Order  13221,  af  July  31,  2001,  Energy- 
Efficient  Stan  iby  Power  Devices,  by 
providing  gui  iance  on  energy-efficient 
standby  power  devices.  The  rule  also 
clarifies  requirements  for  the  purchase 
of  recovered  i  material.  The  requirements 
of  this  rule  apply  to  contracting  officers 
that  purchase  products  that  use  external 
standby  power  devices  or  that  contain 
an  internal  st<  ndby  power  function,  and 
products  that  are  composed  of  recovered 


material.  Govenunent  contracting  and 
technical  persormel  will  need  to  ensure 
that  proposed  acquisitions  comply  with 
the  Government  preference  for  energy- 
efficient  products. 

Item  ni — Electronic  Listing  of 
Acquisition  Vehicles  Available  for  use 
by  More  Than  One  Agency  (FAR  Case 
2001-030) 

This  final  rule  provides  the  regulatory 
underpinning  for  the  operation  and  use 
of  an  online  directory  to  facilitate 
greater  awareness  of  contracts  available 
for  multiple  agency  use.  The  rule — 

1.  Adds  a  new  Subpart  5.6, 
Publicizing  Multi-Agency  Use 
Contracts,  that — 

(a)  Provides  the  Internet  address  to 
access  the  database; 

(b)  Requires  agencies  to  enter 
information  into  the  database  within  ten 
days  of  award  of  a  Governmentwide 
acquisition  contract  (GWAC),  multi- 
agency  contract.  Federal  Supply 
Schedule  contract,  or  other  prociuement 
instrument  intended  for  use  by  multiple 
agencies  including  blanket  purchase 
agreements  under  Federal  Supply 
Schedule  contracts;  and 

(c)  Requires  contracting  activities  to 
enter  information  into  the  database  by 
October  31,  2003,  on  all  existing 
contracts  and  other  prociuement 
instruments  intended  for  use  by 
multiple  agencies,  except  for  those 
expiring  on  or  before  June  1,  2004. 

2.  Adds  language  at  FAR  7.105(b)(1) 
to  consider  the  sources  contained  in  the 


database  as  prospective  sources  of 
supplies  and  services. 

3.  Adds  language  at  FAR 
10.002(b)(2)(iv)  to  encourage  querying 
the  database  diuing  market  research  for 
information  relevant  to  agency 
acquisitions. 

Item  rV — Compensation  Cost  Principle 
(FAR  Case  2001-008) 

This  final  rule  amends  the  FAR  to 
revise  the  "compensation  for  personal 
services"  cost  principle  by  removing 
unnecessary  and  duplicative  language 
and  restructuring  it.  This  rule  is  of 
particular  interest  to  contracting  officers 
who  use  cost  analysis  to  price  contracts 
and  modifications,  and  who  determine 
or  negotiate  reasonable  costs  in 
accordance  with  a  clause  of  a  contract, 
e.g.,  price  revision  of  fixed-price 
incentive  contracts,  terminated 
contracts,  indirect  cost  rates. 

Item  V — Leadership  in  Environmental 
Management  (E.O.  13148)  (FAR  Case 
2000-005) 

This  final  rule  provides  policies  and 
procedures  for  obtaining  contractor 
information  so  that  agencies  can 
implement  environmental  management 
systems  and  complete  facility 
compliance  audits.  The  rule  implements 
Executive  Order  13148  of  April  21, 
2000,  Greening  the  Govenunent  through 
Leadership  in  Environmental 
Management.  The  requirements  of  this 
rule  apply  to  facilities  owned  or 
operated  by  Federal  agencies,  except 


those  facilities  located  outside  the 
United  States  and  its  outlying  areas. 

Item  VI— SeUing  Cost  Principle  (FAR 
Case  2001-024) 

This  final  rule  amends  the  FAR  to 
revise  the  "selling  costs"  cost  principle 
by  restructuring  \he  paragraphs  and 
removing  unnecessary  and  duplicative 
language  to  increase  clarity.  The  rule 
does  not  change  the  allowability  of 
selling  costs.  The  case  was  initiated  at 
the  request  of  the  Aerospace  Industries 
Association  (AIA).  This  rule  is  of 
particular  interest  to  contractors  and 
contracting  officers  v.'ho  use  cost 
analysis  to  price  contracts  and 
modifications,  and  who  determine  or 
negotiate  reasonable  costs  in  accordance 
with  a  clause  of  a  contract,  e.g.,  price 
revision  of  fixed-price  incentive 
contracts,  terminated  contracts,  or 
indirect  cost  rates. 

Item  VII — Section  508  Micropurchase 
Exception  Sunset  Provision  (FAR  Case 
2002-012) 

The  interim  rule  published  in  the 
Federal  Register  at  67  FR  80321, 
December  31,  2002,  is  converted  to  a 
final  rule,  without  change,  to  extend  the 
Electronic  and  Information  Technology 
(Section  508)  micropurchase  exception 
to  October  1,  2004. 

Hem  VIII — Technical  Amendments 

These  amendments  update  references 
and  make  editorial  changes  at  FAR 
19.1005  and  52.212-1. 

Dated:  July  16,  2003. 
Laura  AuleUa, 

Director.  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-15  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC2001-15  are  effective  August  25, 
2003,  except  for  Items  III,  VII,  and  VIII 
which  are  effective  July  24,  2003. 

Dated:  July  14,  2003. 

Deidre  A.  Lee, 

Director,  Defense  Procurement  and 

Acquisition  Policy. 

Dated:  July  14,  2003. 
David  A.  Drabkin, 

Deputy  Associate  Administrator.  Office  of 
Acquisition  Policy,  General  Services 
Administaration. 

Dated:  July  7,  2003. 
Tom  Luedtke, 


Assistant  Administrator  for  Procurement, 
National  .Aeronautics  and  Space 
Administration. 

[FR  Doc.  03-18,532  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  5, 14, 19,  22,  36,  52, 
and  53 

[FAC  2001-15;  FAR  Case  2001-032;  Item 

I] 

RIN  9000-AJ50 

Federal  Acquisition  Regulation; 
Elimination  of  the  Standard  Form  129, 
Solicitation  Mailing  List  Application 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
-(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  remove  the 
requirement  for  contracting  offices  to 
establish  and  maintain  manual 
solicitation  mailing  lists  and  the  need  to 
use  the  Standard  Form  (SF)  129, 
Solicitation  Mailing  List  Application. 
DATES:  Effective  Date:  August  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Vtfashington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano,  Procurement  .Analyst, 
at  (202)  501-1758.  Please  cite  FAC 
2001-15,  FAR  case  2001-032. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  order  to  broaden  use  and  reliance 
on  e-business  applications,  the  Cx)uncils 
have  been  working  with  the  Office  of 
Federal  Procurement  Policy  to  eliminate 
the  need  to  maintain  paper-based 
sources  of  contractor  information.  As 
part  of  this  effort,  the  Councils  have 
agreed  to  eliminate  the  SF  129, 
Solicitation  Mailing  List  Application. 

The  SF  129  was  created  to  enable 
contracting  activities  to  obtain 
information  from  sources  to  develop  a 
solicitation  mailing  list.  At  the  time  the 


form  was  developed,  manual  processes 
were  the  only  means  available  to  assure 
access  to  adequate  sources  of  supplies 
and  services.  Today,  by  sharp  contrast, 
there  are  multiple  tools  available  to 
agencies  that  can  provide  the 
functionality  of  the  SE  1 29,  but  in  a 
more  efficient  and  effective  manner. 
With  the  Administration's 
encoiuagement.  agencies  are  taking 
advantage  of  these  tools.  For  example, 
an  increasing  number  of  agencies  are 
requiring  potential  contractors  to 
register  in  the  Central  Contractor  - 
Registration  (CCR)  System,  a  centrally 
located,  searchable  database,  accessible 
via  the  Internet,  as  their  tool  of  choice 
for  developing,  maintaining,  and 
providing  sources  for  future 
procurements.  The  CCR  database 
enables  prospective  contractors  to 
update  their  information  in  one  place 
via  a  Web  site.  Contracting  officers  are 
now  able  to  access,  via  the  Internet, 
contractor  data  and  industry 
information  less  expensively,  and  more 
efficiently  identify  sources  lor 
contracting  opportunities.  FAR  changes 
are  pending  that  will  require  use  of  CCR 
as  the  single  validated  source  of  data  on 
contractors  doing  business  with  the 
Government  (http://www.ccr.gov). 
Furthermore,  agencies  are  continually 
working  to  develop  new  electronic 
means  of  matching  interested  businesses 
with  Government  contracting  offices  on 
"FedBizOpps,"  http:// 
wwH'. FedBJzOpps.gov.  the  designated 
single  Governmentwide  point  of  entry 
for  public  access  to  notices  of 
procurement  actions  over  S25.U00. 
FedBizOpp,  through  its  interested 
vendors  list,  has  the  capability  to 
generate  a  list  of  vendors  who  are 
interested  in  a  specific  solicitation  for 
purposes  of  teaming  opportunities, 
subcontracting  opportunities,  and  other 
business  relationships.  In  light  of  these 
electronic  initiatives,  we  have 
eliminated  the  manual  collection  of 
contractor  data  using  the  SF  129. 

DoD.  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  67702.  November  6,  2002.  Three 
sources  submitted  comments  in 
response  to  the  proposed  rule.  All 
respondents  agreed  with  the  rule  as 
published.  One  respondent  pointed  out 
a  typographical  error  at  52.214-10.  That 
error  has  been  corrected.  Additionally, 
the  proposed  rule  inadvertently  omitted 
the  phrase  "except  for  construction.'  at 
14.201-6(e).  the  prescription  for  the  use 
of  the  provision  at  52.214-10,  Contract 
Award-Sealed  Bidding.  That  language 
has  been  corrected  in  this  final  rule. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 


43856 


Order 1286« 
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Regulatory  Planning  and 
■  September  30. 1993.  This 
major  rule  under  5  U.S.C. 


B.  Regulatoi  y  Flexibility  Act 

The  Depai  tment  of  Defense,  the 
General  Ser  ices  Administration,  and 
the  National  Aeronautics  and  Space 
Administrat  on  certify  that  this  final 
rule  will  no!  have  a  significant 
economic  in  pact  on  a  substantial 
number  of  si  lall  entities  within  the 
meaning  of  t  le  Regulatory  Flexibility 
Act,  5  U.S.C  601,  et  seq.,  because  the 
rule  substitu  tes  efficient  electronic 
databases  foi  solicitation  mailing  lists 
and  the  SF  1 29,  Solicitation  Mailing  List 
Application.  Continued  reliance  on  the 
SF  129  would  urmecessarily  promote 
inefficiency  issociated  with  paper-based 
processes.  Tl  le  successful  phase-out  of 
the  paper-ba  ;ed  Commerce  Business 
Daily  in  favo  r  of  reliance  on 
FedBizOpps  demonstrates  that  the 
Federal  conti  acting  commimity, 
including  small  businesses,  is 
successfully  ransitioning  to  greater  use 
of  electronic  tools  and  their  associated 
efficiencies  t )  conduct  business. 

C.  Paperworl  c  Reduction  Act 

The 


applies 
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requirements 
OMB  Contro 
rule  will 
inventory  by 

List  of  Subjedts 
19,  22,  36,  52, 

Govemmer  t 
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Dated:  July 
Laura  Auletta, 
Director,  Acqu 

■  Therefore, 
amend  48 
52,  and  53  as 

■  1 .  The  authii 
parts  1,  5,  14 
revised  to 


iCF? 


reai 

Authority:  4( 

chapter  137:  anp 


Papen  ifork  Reduction  Act  no  long 
because  the  final  rule  eliminates 
recordkeeping 
currently  approved  under 
Number  9000-0002.  This 
rediice  the  current  OMB 
464,000  hours. 


in  48  CFR  Parts  1,  5, 14, 
and  53 


procurement. 

.  2003. 


it  ion  Policy  Division. 

DoD,  GSA,  and  NASA 

parts  1,  5,  14,  19,  22,36. 
set  forth  below: 
ritv  citation  for  48  CFR 
19,  22,  36,  52,  and  53  is 
as  follows: 


U.S.C.  121(c);  10  U.S.C. 
42  U.S.C.  2473(c). 


PART  1— FEOERAL  acquisition 
REGULATIONS  SYSTEM 

1.106    [Amended] 

i 
■  2.  Amend  section  1.106  in  the  table 
following  the  introductory  paragraph  by 
removing  frori  FAR  segment  14.205  its 
correspondini;  OMB  Control  Number 
"9000-0002"  and  adding  "9000-0037" 
in  its  place;  aj  id  by  removing  the  FAR 
segments  "14]205-4(c)"  and  "SF  129" 
and  their  corr  !sponding  OMB  Control 


Numbers  "9000-0037"  and  "9000- 
0002",  respectively. 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

■  3.  Amend  section  5.205  by  revising  the 
fourth  sentence  of  paragraph  (a)  to  read 
as  follows: 

5.205    Special  situations. 

(a)  *   *   *  Contracting  officers  must 
consider  potential  sources  which 
respond  to  advance  notices  for  a 
subsequent  solicitation.  *   *   * 
***** 

5.403    [Amended]  ' 

■  4.  Amend  section  5.403  in  paragraph 
(a)  by  removing  "(a)  Individual 
requests.";  and  by  removing  paragraph 
(b). 

PART  14— SEALED  BIDDING 

14.103-1     [Amended] 

■  5.  Amend  section  14.103-1  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  "(c)"  and  "(d)" 
as  '(b)"  and  "(c)",  respectively. 

■  6.  Amend  section  14.201-6  by  revising 
paragraph  (e)  to  read  as  follows: 

14.201-6    Solicitation  provisions. 

***** 

(e)  Insert  in  all  invitations  for  bids, 
except  those  for  construction,  the 
provision  at  52.214-10,  Contract  Award- 
Sealed  Bidding. 

***** 

■  7.  Amend  section  14.203-1  by  revising 
the  first  sentence  to  read  as  follows: 

14.203-1     Transmittal  to  prospective 
bidders. 

Invitations  for  bids  or  presolicitation 
notices  must  be  provided  in  accordance 
with  5.102.  *   *   * 

■  8.  Revise  section  14.205  and  its  section 
heading  to  read  as  follows: 

1 4.205    Presolicitation  notices. 

In  lieu  of  initially  forwarding 
complete  bid  sets,  the  contracting  officer 
may  send  presolicitation  notices  to 
concerns.  The  notice  shall — 

(a)  Specify  the  final  date  for  receipt  of 
requests  for  a  complete  bid  set; 

(b)  Briefly  describe  the  requirement 
and  furnish  other  essential  information 
to  enable  concerns  to  determine 
whether  they  have  an  interest  in  the 
invitation;  and 

(c)  Normally  not  include  drawings, 
plans,  and  specifications.  The  return 
date  of  the  notice  must  be  sufficiently  in 
advance  of  the  mailing  date  of  the 
invitation  for  bids  to  permit  an  accurate 
estimate  of  the  number  of  bid  sets 


required.  Bid  sets  shall  be  sent  to 
concerns  that  request  them  in  response 
to  the  notice. 

1 4.205-1    through  1 4.205-5  [Removed] 

■  9.  Remove  sections  14.205-1  through 
14.205-5. 

14.211    [Amended] 

■  10.  Amend  section  14.211  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"14.205-4(c)"  and  adding  "14.205"  in  its 
place. 

■  11.  Amend  section  14.503-1  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

14.503-1     Step  one. 

(a)  Requests  for  technical  proposals 
shall  be  synopsized  in  accordance  with 
Part  5.  The  request  must  include,  as  a 
minimum,  the  following: 


PART  19— SMALL  BUSINESS 
PROGRAMS 

19.202-2    [Amended] 

■  12.  Amend  section  19.202-2  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  "(b)"  and  "(c)" 
as  "(a)"  and  "(b)",  respectively. 

19.202-4    [Amended] 

■  13.  Amend  section  19.202-4  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

19.402    [Amended] 

■  14.  Amend  section  19.402  in  paragraph 
(c)(3)  by  removing  the  words  "on 
solicitation  mailing  lists  or". 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

■  15.  Amend  section  22.1009-2  by 
revising  paragraph  (b)  to  read  as  follows: 

22.1 009-2    Attempt  to  identify  possible 
places  of  performance. 


(b)  Databases  available  via  the  Internet 
for  lists  of  prospective  offerors  and 
contractors. 


PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.213-3    [Amended] 

■  16.  Amend  section  36.213-3  in  the 
parenthetical  in  paragraph  (d)  by  ^ 

removing  "14.205  and". 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.214-9    [Removed  and  Reserved] 

■  17.  Remove  and  reserve  section 
52.214-9. 

52.214-10    [Amended] 

■  18.  Amend  section  52.214-10  in  the 
prescription  by  removing  "14.201- 
6(e)(2)"  and  adding  "14.201-6(e)"  in  its 
place. 

PART  53— FORMS 

53.214    [Amended] 

■  19.  Amend  section  53.214  by  removing 
and  reserving  paragraph  (e). 

53.301-129    [Removed] 

■  20.  Remove  section  53.301-129. 

[FR  Doc.  03-18533  Filed  7-23-03;  8:45  am] 
BILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 11,  and  23 

[FAC  2001-15;  FAR  Case  2001-028;  Item 

II] 

RIN  9000-AJ47 

Federal  Acquisition  Regulation; 
Energy-Efficient  Standby  Power 
Devices 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement 
Executive  Order  (E.O.)  13221  of  July  31, 
2001,  Energy-Efficient  Standby  Power 
Devices,  and  to  clarify  requirements  for 
the  purchase  of  recovered  material. 
DATES:  Effective  Date:  August  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Laura  Smith,  at  (202)  501-1224.  Please 
cite  FAC  2001-15,  FAR  case  2001-028. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Councils  have  agreed  to  amend 
the  FAR  to— 

1.  Implement  E.O.  13221,  by 
providing  guidance  on  energy-efficient 
standby  power  devices;  and 

2.  Clarify  requirements  for  the 
purchase  of  recovered  material. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  64010,  October  16,  2002.  Four 
respondents  submitted  public 
comments.  A  discussion  of  the 
comments  is  provided  below.  The 
Councils  concluded  that  the  proposed 
rule  should  be  converted  to  a  final  rule, 
with  only  minor  editorial  changes  made 
to  the  proposed  rule  [see  Response"  to 
comment  number  3). 

1.  Comment:  The  respondent 
supported  the  proposed  revisions  to  the 
FAR,  as  "they  provide  the  needed 
clarity  in  both  these  areas  and  will 
enhance  contracting  officers'  ability  to 
effectively  purchase  green  products." 

Councils'  Response:  No  change. 

2.  Comment:  The  proposed  FAR 
23.203(a)(l)(ii)  authorizes  the  purchase 
of  products  that  meet  a  Department  of 
Energy  Federal  Energy  Management 
Program  (FEMP)  standby  power  wattage 
recommendation.  However,  the  FEMP 
recommended  standby  power  wattage 
for  about  half  of  the  product  categories 
is  higher  than  the  one  watt  limit 
mandated  by  the  E.O.,  even  though  the 
listing  of  products  for  the  categories 
identify  numerous  products  that 
consvune  one  watt  or  less  in  their 
standby  mode. 

Councj/s'flesponse;  Nonconcur.  In 
accordance  with  Section  1.  of  E.O. 
13221,  adherence  to  the  one  watt 
requirement  is  mandated  only  "when 
life-cycle  cost-effective  and  practicable 
and  where  the  relevant  product's  utility 
and  performance  are  not  compromised 
as  a  result."  Pursuant  to  this  direction, 
FEMP  does  not  recommend  restricting 
procurement  within  a  product  category 
to  items  that  use  only  one  watt  or  less 
of  electricity  when  such  a  restriction 
would  not  permit  adequate  competition 
among  producers. 

3.  Comment:  The  definition  of  energy- 
efficient  standby  power  devices  that  was 
added  in  FAR  2.101  could  apply  to  all 
products  that  use  power  (e.g.,  a 
flashlight),  rather  than  "commercially 
available,  off-the-shelf  products  that  use 
external  standby  power  devices,  or  that 
contain  an  internal  standby  power 
function"  per  Section  1.  of  the  E.O.  The 
respondent  recommended  revising 
paragraph  1  of  the  definition  to  read: 
"(1)  Use  external  standby  power 
devices,  or  that  contain  an  internal 
standby  power  function." 


Councils'  Response:  Concur.  The 
Councils  have  revised  the  definition  of 
energy-efficient  standby  power  devices 
at  FAR  2.101  accordingly. 

4.  Comment:  The  proposed  rule 
would  amend  FAR  11.002,  Policy,  by 
adding  to  paragraphs  (d)(1)  and  (2)  a 
reference  to  E.O.  13221  and  text 
regarding  products  containing  energy- 
efficient  standby  power  devices.  The 
amendment,  as  proposed,  could  be 
interpreted  as  giving  preference  to 
products  that  consume  one  watt  or  less 
while  in  standby  mode  over  products 
that  consume  zero  watts  when  switched 
off.  This,  of  course,  would  run  contrary 
to  the  intent  of  the  E.O.  Moreover,  many 
office  products  rarely  enter  into  a 
standby  power  mode  and,  hence,  greater 
energy  can  be  conserved  via  a  power 
management  function,  a  feature  typical 
on  Energy  Star-qualified  products. 

Councils'  Response:  Nonconcur.  The 
policy  statement  does  not  express  a 
preference  for  products  with  energy- 
efficient  standby  power  devices  over 
products  which  do  not  contain  a 
standby  power  function.  Rather,  the 
policy  statement  indicates  that  if  the 
Government  requires  a  product  that 
consumes  power  in  a  standby  mode,  the 
standby  power  device  should  be  energy- 
efficient.  Whether  a  product  contains  a 
standby  power  device  will,  in  most 
instances,  be  determined  by  agency 
needs  and  related  functions  required  of 
the  product.  For  product  categories 
covered  by  Energy  Star,  FEMP  only 
considers  a  product  for  its  standby 
power  device  list  if  it  also  meets  the 
Energy  Star  criteria  which  includes 
power  management  functions. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Departm.ent  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  this 
rule  simply  provides  additional 
guidance  to  Government  contracting 
and  technical  personnel  with  respect  to 
the  Government's  preference,  set  forth 
in  FAR  Subpart  23.2,  for  buying  energy- 
efficient  products  and  services.  This 
rule  requires  a  contracting  officer,  when 
acquiring  a  product  that  uses  an 
external  standby  power  device  or  that 
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contains  an  ntemal  standby  power 
function,  to  jurchase  an  energy-efficient 
product  (when  commercially  available, 
life-cycle  co  it-effective,  and 
practicable),  i.e.,  a  product  that  uses  no 
more  than  oi  le  watt  in  its  standby  power 
t  lode.  With  respect  to  the 
recovered  material  text, 
f  clarifies  the  condition  for 
co;  itracting  office  shall 
written  justification.  ■ 


th; 


consuming 
change  to 
this  rule  onl 
when  the 
prepare  a 


be  ;a 


C.  Paperwor|(  Reduction  Act 

The  Paper  vork 
not  apply 
FAR  do  not 
collection 
approval  of 
and  Budget 
seq. 

List  of  Subjects  in  48  CFR  Parts  2, 11, 
and  23 


Reduction  Act  does 
use  the  changes  to  the 
pose  information 
requirements  that  require  the 
Office  of  Management 
lender  44  U.S.C.  3501,  ef 


imr 


Govemmei  it 


Dated:  |uly 
Laura  Auletta 
Director. 


IB 


Acqu  sition  Policy  Division. 


■  Therefore 
amend  48  CF|? 
forth  belgw 

■  1 .  The  authbrity 
parts  2,  11,  aid 
follows: 


Authority:  4 

chapter  137: 


■  2.  Amend  section 
alphabetical 
"Energy-efficient 
devices"  to 


read 


2.101     Definitims 


Energy-effi 
devices  mean:  i 

(1)  External 
that  contain 
function;  and 

(2)  No  more 
electricity  in 
consuming  m 
low  standby  1 
Department  o 
Management 


procurement. 
2003. 


)oD.  GSA,  and  NASA 
parts  2,  11,  and  23  as  set 

citation  for  48  CFR 
23  is  revised  to  read  as 


U.S.C.  121(c):  10  U.S.C. 
arid  42  U.S.C.  2473(c). 


PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 


2.101,  by  adding  in 
4rder,  the  definition, 
standby  power 
as  follows: 


i4ient  standby  power 
products  that  use — 
standby  power  devices,  or 
internal  standby  power 


ai 


than  one  watt  of 
I  leir  standby  power 
I  )de  or  meet  recommended 
vels  as  designated  by  the 
Energy  Federal  Energy 
1  'rogram. 


PART  11— D^CRIBING  AGENCY 
NEEDS 


■  3.  Amend  sefction 
paragraph  (d)( 
text  of  (d)(2)  t(i 

11.002    Policy 


11.002  by  revising 
1 )  and  the  introductory 
read  as  follows: 


(d)(1)  The  Resource  Conservation  and 
Recovery  Act  of  1976  (42  U.S.C.  6901, 
et  seq.).  Executive  Order  13101  of 
September  14, 1998,  Greening  the 
Government  through  Waste  Prevention, 
Recycling,  and  Federal  Acquisition, 
Executive  Order  13123  of  June  3, 1999, 
Greening  the  Government  through 
Efficient  Energy  Management,  and 
Executive  Order  13221  of  July  31,  2001, 
Energy-Efficient  Standby  Power 
Devices,  establish  requirements  for 
acquiring — 

(i)  Products  containing  recovered 
materials; 

(ii)  Environmentally  preferable 
products  and  services; 

(iii)  Energy-efficient  products  and 
services; 

(iv)  Products  and  services  that  utilize 
renewable  energy  technologies;  and 

(v)  Products  containing  energy- 
efficient  standby  power  devices. 

(2)  Executive  agencies  shall  consider 
use  of  recovered  materials,  energy-  and 
water-efficient  products  and  services, 
products  containing  energy-efficient 
standby  power  devices,  environmentally 
preferable  purchasing  criteria  developed 
by  the  EPA,  and  environmental 
objectives  (see  Subparts  23.2  and  23.4, 
and23.703(b))  when— 
***** 

■  4.  Amend  section  11.101  in  the 
introductory  text  of  paragraph  (b)  by 
removing  "must"  and  adding  "shall"  in 
its  place;  and  by  revising  paragraph  {b)(l) 
to  read  as  follows: 

11.101     Order  of  precedence  for 
requirements  documents. 


(b)*  *   * 

(1)  Energy  efficiency,  including  using 
products  containing  energy-efficient 
standby  power  devices  and  renewable 
energy  technologies;  and 


PART  23— ENVIRONMENT,  ENERGY 
AND  WATER  EFFICIENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

■  5.  Amend  section  23.201  by  adding 
paragraph  (e)  to  read  as  follows: 

23.201     Authorities. 

***** 

(e)  Executive  Order  13221  of  July  31. 
2001,  Energy-Efficient  Standby  Power 
Devices. 

■  6.  Revise  section  23.203  to  read  as 
follows: 

23.203    Energy-efficient  products. 

(a)  If  life-cycle  cost-effective  and 
available — 


(1)  When  acquiring  energy-using 
products — 

(i)  Agencies  shall  piuchase  ENERGY 
STAR®  or  other  energy-efficient  items 
listed  on  the  Department  of  Energy's 
Federal  Energy  Management  Program 
(FEMP)  Product  Energy  Efficiency 
Recommendations  product  list;  and 

(ii)  For  products  that  consume  power 
in  a  standby  mode  and  are  listed  on 
FEMP's  Standby  Power  Devices  product 
listing,  agencies  shall — 

(A)  Purchase  items  which  meet 
FEMP's  standby  power  wattage 
recommendation  or  document  the 
reason  for  not  purchasing  such  items;  or 

(B)  If  FEMP  has  listed  a  product 
without  a  corresponding  wattage 
recommendation,  purchase  items  which 
use  no  more  than  one  watt  in  their 
standby  power  consuming  mode.  When 
it  is  impracticable  to  meet  the  one  watt 
requirement,  agencies  shall  purchase 
items  with  the  lowest  standby  wattage 
practicable;  and 

(2)  When  contracting  for  services  that 
will  include  the  provision  of  energy- 
using  products,  including  contracts  for 
design,  construction,  renovation,  or 
maintenance  of  a  public  building,  the 
specifications  shall  incorporate  the 
applicable  requirements  in  paragraph 
(a)(1)  of  this  section. 

(b)  The  requirements  in  paragraph  (a) 
of  this  section  only  apply  when  the 
relevant  product's  utility  and 
performance  meet  the  agency's  need. 

(c)  Information  is  available  via  the 
Internet  about — 

(1)  ENERGY  STAR®  at  http:// 
www.energystar.gov/;  and 

(2)  FEMP  at  http:// 
www.  eere.  energy.gov/femp/ 
procurement. 

■  7.  Amend  section  23.405  by  revising 
the  introductory  text  of  paragraph  (c)  to 
read  as  follows: 

23.405    Procedures. 

***** 

(c)  The  contracting  officer  shall  place 
in  the  contract  file  a  written  justification 
if  an  acquisition  of  EPA-designated 
products  above  the  micro-purchase 
threshold  does  not  meet  applicable 
minimum  recovered  material  content 
recommended  by  EPA  guidelines.  If  the 
agency  has  designated  an 
Environmental  Executive,  the 
contracting  officer  shall  give  a  copy  of 
the  written  justification  to  that  official. 
The  contracting  officer  shall  base  the 
justification  on  the  inability  to  acquire 
the  product — 
***** 

■  8.  Amend  section  23.406  by  revising 
paragraph  (a)  to  read  as  follows: 
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23.406    Solicitation  provision  and  contract 
clause. 

(a)  Insert  the  provision  at  52.223-4. 
Recovered  Material  Certification,  in 
solicitations  that  are  for.  or  specify  the 
use  of.  EPA-designated  products 
containing  recovered  materials. 
***** 

(PR  Doc.  03-18534  Filed  7-23-03;  8:45  am] 

BILLING  CODE  6820-€P-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 7,  and  10 

[FAC  2001-15;  FAR  Case  2001-030;  Item 

III] 

RIN  9000-AJ30 

Federal  Acquisition  Regulation; 
Electronic  Listing  of  Acquisition 
Vehicles  Available  for  Use  by  More 
Than  One  Agency 

AGENCIES:  Department  of  Defense  (DoD), 
General  ServicesAdministration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Federal  Acquisition 
Regulator}'  Council  (Council)  has  agreed 
on  a  final  rule  amending  the  Federal 
Acquisition  Regulation  (FAR)  to  require 
contracting  activities  to  input 
information  in  an  online  contract 
directory  for  Govemmentwide 
acquisition  contracts  (GWACs),  multi- 
agency  contracts.  Federal  Supply 
Schedule  contracts,  and  other 
procurement  instriunents  intended  for 
multiple  agency  use,  including  blanket 
purchase  agreements  (BPAs)  under 
Federal  Supply  Schedule  contracts.  The 
directory  is  located  at  http:// 
www.contractdirectory.gov,  and 
encourage  consideration  of  the  online 
contract  directory  during  acquisition 
planning  and  market  research. 

The  Office  of  Federal  Procurement 
Policy  (OFPP)  seeks  to  improve 
application  of  acquisition  basics 
generally  and  use  of  interagency 
contracts  in  particular.  The  contract 
directory  furthers  both  of  these 
objectives  by  providing  easier  access  to 
information  that  will  support  more 
informed  acquisition  planning  and 
market  research.  The  contract  directory 
also  furthers  the  Administration's  efforts 
to  create  a  more  efficient,  effective,  and 
citizen-centric  government.  See  OFPP's 


May  6,  2003.  memorandum  to  the 
Federal  Acquisition  Council  and 
Agency  Senior  Procvuement  Executives. 
"Roll-Out  of  the  Inter- Agency  Contract 
Directory"  available  at  http:// 
www.acqnet.gov. 

DATES:  This  rule  is  effective  July  24. 
2003.  This  rule  applies  July  24.  2003  for 
the  following  procurement  instruments, 
except  for  those  expiring  on  or  before 
June  1.  2004:  GWACs.  multi-agency 
contracts.  Federal  Supply  Schedule 
contracts,  and  other  procurement 
instruments  intended  for  multiple 
agency  use,  including  blanket  purchase 
agreements  (BPAs)  under  Federal 
Supply  Schedule  contracts. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC.  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Gerald  Zaffos,  Procurement  Analyst,  at 
(202)  208-6091.  Please  cite  FAC  2001- 
15,  FAR  case  2001-030. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

1.  The  Proposed  and  Final  Rules 

The  Council  published  a  proposed 
rule  in  the  Federal  Register  on  February 
15,  2002  (67  FR  7255).  The  proposed 
rule  would  add  a  new  FAR  Subpart  5.6, 
Publicizing  Multi-Agency  Use 
Contracts,  to — 

•  Make  contracting  officers  and 
program  managers  aware  of  an  online 
database  of  information  about  GWACs, 
multi-agency  contracts.  Federal  Supply 
Schedule  contracts,  and  other 
procurement  instruments  intended  for 
multiple  agency  use,  including  BPAs 
under  Federal  Supply  Schedule 
contracts; 

•  Require  contracting  activities, 
within  ten  days  of  award  of  a 
procurement  instrument  intended  for 
use  by  multiple  agencies,  to  enter  into 
the  database  general  information  about 
the  instrument,  as  specified  on  the  Web 
site  hosting  the  database;  and 

•  Require  contracting  activities  to 
enter  information  into  the  database  on 
all  existing  contracts  and  other 
procurement  instruments  intended  for 
multiple  agency  use  by  a  date  to  be 
established  in  the  final  rule. 

The  final  rule  generally  adopts  the 
proposed  rule  with  certain  changes.  In 
particular,  the  final  rule  amends — 

•  FAR  7.105(b)(1)  to  add  a 
requirement  that  contracting  officers 
and  program  managers  consider  the 
sources  contained  in  the  database  of 
interagency  contracts,  to  be  known  as 
the  "contract  directory",  as  prospective 
sources  of  supplies  and  services;  and 


•  FAR  10.002(b)(2){iv)  to  encourage 
querying  the  database  during  market 
research  for  information  relevant  to 
agency  acquisitions. 

Consistent  with  the  proposed  rule, 
agencies  will  have  ten  days  after 
contract  award  to  input  information  on 
new  awards.  See  FAR  5.601(b)(1).  In 
addition,  as  set  forth  at  FAR  5.601(b)(2), 
agencies  will  be  required  to  enter 
information  on  existing  contracts  by 
October  31,  2003.  Agencies  may,  but  are 
not  required  to,  input  information  on 
contracts  that  would  expire  on  or  before 
Junel,  2004. 

While  the  Coxmcil  intends  for  the 
■  contract  directory  to  provide  increased 
visibility  regarding  the  opportunities 
agencies  are  creating  through 
interagency  vehicles,  it  also  recognizes 
that  contracts  relatively  close  to 
expiration  may  be  nearing  or  at  ceiling 
limits.  Accordingly,  in  deciding 
whether  to  input  such  contracts, 
agencies  may  consider  the 
administrative  burden  to  input  such 
contracts  in  light  of  the  likely  amount  of 
customer  usage  prior  to  expiration. 

2.  Data  Fields 

The  data  elements  that  will  populate 
the  contract  directory  will  not  be 
prescribed  in  the  FAR.  As  noted  in  the 
preamble  to  the  proposed  rule,  specific 
elements  will  be  listed  on  the  Web  site 
that  hosts  the  database.  The  address  for  " 
the  Web  site  is  http:// 
www.contractdirectory.gov. 

After  consideration  of  public 
comments  (discussed  below),  the 
following  data  fields  have  been  selected 
for  use  in  the  initial  population  of  the 
contract  directory.  The  fields  fall  within 
one  of  three  categories:  (1)  General 
information  about  the  procurement 
instnunent,  (2)  information  about 
placing  orders,  and  (3)  information 
about  the  servicing  agency.  (The 
numbering  of  the  data  fields  below  is 
provided  for  easy  reference  in  this 
preamble  and  may  differ  on  the  contract 
director}'  Web  site.)  The  list  has  been 
annotated  to  identify  which  fields  will 
be  searchable  as  well  as  those  that  will 
have  "drop-down"  boxes  with  more 
detailed  information. 

Description  of  Initial  Data  Fields  for 
Contract  Directory 

Information  about  the  procurement 
instrument. 

(1)  Program  name  and  acronym 
(searchable). 

(2)  Procurement  instrument  number 
(searchable). 

(3)  Type  of  procurement  instrument 
(searchable)  with  drop  down  box  that 
includes  GWAC,  multi-agency  contract. 
Federal  Supply  Schedule  contract,  BPA 
under  Federal  Supply  Schedule  contract, 
other. 


(4)  Contracl  or 

(5)  Data  Un  versal 
(DUNS)  Num 

(6)  North 
Classification 

(7)  Principa ! 
(searchable). 

(8)  Brief  dei;ription  of  supplies  and 
services  (searc  hable) 


Numbering  System 
r  of  the  contractor. 
Ainerican  Industrial 
(NAICS)  code  (searchable). 
Product  or  Service  Code 


(9)  Applicalfl 
(searchable) 
from  the  foil 
that  apply  to 
Emerging  Smalll 
Disadvantagec 


tie( 


e  socio-economic  information 
fh  drop  down  box  to  identify 
o^ing  status  categories  those 
contractor:  Small  Business, 
Business,  Small 
Business,  8(a),  Very  Small 
Wor  lan-Owned  Business, 
Vei  eran-Owned  Small  Business, 
DisabI  3d  Veteran-Owned  Small 
St  )rically  Black  Colleges  and 
inority  Institution,  )avits- 
Participating  Nonprofit 
Business,  Other. 
Governi  nent  Web  site  address  where 
pre  gram  information  is  located,  if 


M 


Business, 

HUBZone 

Service 

Business,  Hi 

Universities. 

Wagner-O'Day 

Agency,  Large 

(10) 
contract  or 
available. 

Information 

(11)  Agencit 
(searchable) 

(12)  Date 
place  orders. 

(13)  Statut 
with  a  drop  do^vn 

(a)  dinger 
U.S.C.  11302( 

(b)  Economy 
including  Clin 
contract  autho^ty 

(c)  The  Fedei  al 
Administrative 
Multiple  Awar  1 
U.S.C.  259(b)(3|) 

(d)  Other  si 
the  Economy 
•    (14)  Orderinj 
at  the  Web  site 
above 

(15)  List  of  a( 
addressed  at  th 
field  (10),  abovi 

Information 

(16)  Agency 
procurement  i 

(17)  Activity 
number/e-mai 


ibout  placing  orders. 
that  may  place  orders 


thr  )ugh  which  agencies  may 


authority  for  placing  orders 

box  to  include — 
en  GWAC  authority  (40 


tor  f 
lo\ 
C)h 
(e); 

Act  (31  U.S.C.  1535), 
er  Cohen  multi-agency 
■  (40  U.S.C.  11314(a)(2)); 
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The  fields  described  above  include 
the  following  changes  from  the  fields 
that  were  desc  ribed  in  the  preamble  to 
the  proposed  ule: 

•  Increasec  search  capabilities.  More 
fields  will  be  learchable.  For  example, 
agencies  will  )e  able  to  search  the  field 
that  identifies  who  may  place  orders. 
This  will  mak ;  it  easier  for  agencies  to 
identify  vehic  es  that  are  available  for 
their  own  use,  The  "type  of 
procurement  instrument"  field  (i.e., 
field  no.  3)  is  i  liso  being  made 
searchable  so  that  agencies  may  view 
offerings  available  through  a  particular 
type  of  procuTjment  vehicle. 

To  improve  the  visibility  of  the  small 
business  comr  lunity,  data  captured  in 
the  socio-econ  omic  information  field 
will  be  made  <  earchable.  This  field  will 


be  further  refined  so  that  directory  users 
can  identify  products  offered  by  a  Javits- 
Wagner-O'Day  participating  nonprofit 
agency. 

The  contract  directory  will  not  allow 
users  to  search  for  product  and  service 
offerings  by  contractor.  The  FAR 
Council  seeks  for  the  directory  to  be 
used,  in  general,  to  consider  a  range  of 
sources.  Broader  searching  will  help 
agencies  get  a  better  sense  of 
marketplace  capabilities  as  they 
consider  whether  their  needs  are  best 
met  through  an  interagency  contract  or 
an  open  market  new  procurement 
action. 

•  New  field.  A  field  will  be  added  to 
identify  the  contractor's  Data  Universal 
Numbering  System  (DUNS)  number. 
DUNS  numbers  serve  as  a  common  link 
among  Government  databases.  For 
example,  DUNS  numbers  are  required 
for  contractors  that  register  to  do 
business  with  the  Government  in  the 
Central  Contractor  Registration  (CCR) 
database.  Although  DUNS  numbers 
function  as  a  useful  business  identifier, 
the  directory  will  not  provide  for 
searches  by  DUNS  number  for  the  same 
reason  that  searches  by  contractor  will 
not  be  enabled. 

•  Easier  entry  and  maintenance  of 
data.  Data  entry  of  the  socio-economic 
field  of  the  directory  has  been  modified 
so  that  population  of  this  information 
for  woman-owned  businesses  matches 
the  formats  for  forms  DD  350  and  SF 
279.  To  aid  agencies  in  maintaining  the 
currency  of  their  data,  the  directory  will 
identify  the  last  date  information  on  a 
given  entry  was  submitted  or  edited.  In 
addition,  at  the  point  where  agencies 
may  no  longer  place  orders,  as 
identified  by  the  agency,  the  directory 
will  move  the  information  to  an  inactive 
file. 

The  contract  directory  project  is 
linked  to  a  broader  e-Government 
initiative  to  create  an  "integrated 
acquisition  envirorunent"  (LAE).  The 
goal  of  the  LAE  is  to  facilitate  the 
migration  and  leveraging  of  information 
technology  investments  to  modernized 
infrastructures.  Once  this 
transformation  occurs,  agencies  will  be 
able  to  effectively  integrate  the  many 
functions  critical  to  the  successful 
operation  of  the  acquisition  process. 
Among  other  things,  this  effort  will  help 
to  eliminate  redundant  processes.  As 
efforts  progress  to  modernize  and 
integrate  contract- writing  systems, 
agencies  will  be  able  to  populate  fields 
in  the  contract  directory  without  re- 
keying  of  information.  In  the  meantime, 
electronic  data  submission  is  an  option. 

Like  other  LAE  initiatives,  the  contract 
directory  will  be  subject  to  a  governance 
structure  and  its  operations  will  be 


overseen  by  a  configuration 
management  board.  Currently,  a  Federal 
interagency  users  group,  the  "E-Catalogs 
Group,"  under  the  aegis  of  GSA  in  its 
capacity  as  managing  partner  of  the  LAE, 
meets  periodically  to  discuss  how  the 
contract  directory  will  operate.  The 
group  has  sought  to  minimize  burden 
while  ensuring  the  site  supports 
acquisition  planning  and  market 
research  efforts. 

3.  Public  Comments 

Twelve  respondents  submitted  public 
comments  on  the  proposed  rule  and  the 
planned  fields  for  the  contract  directory 
(as  described  in  the  preamble  to  the 
proposed  rule).  The  comments  primarily 
focused  on:  (1)  The  purpose  of  FAR 
coverage,  (2)  the  burden  associated  with 
populating  and  maintaining  the  contract 
directory,  (3)  the  functionality  of  the 
directory,  and  (4)  impact  on  small 
business.  All  comments  were 
considered  in  developing  the  final  rule 
and  first  generation  of  data  elements.  A 
summary  of  the  more  significant 
comments  and  their  disposition  is 
provided  below. 

a.  Purpose  of  FAR  coverage.  One 
commenter  recommended  tfrat  the 
coverage  proposed  for  FAR  Subpart  5.6 
establishing  the  requirement  to  enter 
interagency  contracts  into  the  database 
be  moved  to  FAR  Part  4,  where 
administrative  matters,  including 
contract  reporting,  are  covered.  Another 
commenter  supported  finalizing  the 
coverage  in  its  proposed  location  in 
FAR  Part  5. 

The  FAR  Council  recognizes  that 
other  data  reporting  requirements,  such 
as  that  for  the  Federal  Procurement  Data 
System  (FPDS),  are  addressed  in  FAR 
Part  4.  However,  the  Council  believes 
that  the  primary  purpose  of  the  contract 
directory,  i.e.,  to  advertise  existing 
contracts  available  for  multiple  agency 
use,  is  better  aligned  with  the  policies 
of  FAR  Part  5,  which  focus  on 
publicizing  contract  actions. 

One  commenter  suggested  that  FAR 
Parts  7  and  10  be  revised  to  identify  the 
database's  usefulness  in  acquisition 
planning  and  market  research.  The  FAR 
Council  agrees  with  this  suggestion  and, 
as  described  above,  has  amended  Parts 
7  and  10  to  ensure  contracting  officers 
and  program  managers  consider 
information  in  the  contract  directory 
during  these  important  early  stages  of 
the  acquisition  cycle. 

b.  Burden.  A  number  of  comments 
focused  on  the  potential  burden  the  rule 
and  associated  Web  site  instructions 
would  place  on  agencies  required  to 
input  information  about  their 
interagency  contracts  into  the  contract 
directory.  The  comments  focused  on 
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overall  administrative  burden,  the 
mandatory  nature  of  individual  data 
fields,  and  the  time  for  entering  data. 

i.  Overall  administrative  burden. 
Several  commenters  suggested  that 
entering  the  data  described  in  the 
preamble  to  the  proposed  rule  would 
create  an  administrative  strain.  As  an 
alternative,  they  recommended  that  the 
desired  information  be  collected 
through  existing  data  sources,  such  as 
the  FPDS. 

The  FAR  Council  agrees,  in  concept, 
that  the  fimctionalities  of  acquisition 
systems  need  to  be  integrated  so  that 
duplication  of  effort  and  associated 
burden  is  minimized.  As  stated  above, 
this  is  a  key  goal  of  the  ongoing  LAE 
effort,  the  main  acquisition  initiative 
towards  the  creation  of  a  more  efficient, 
effective,  and  citizen-centric  e- 
Government.  Unfortunately,  current 
information  systems  do  not  collect  the 
information  needed  to  populate  the 
contract  directory.  The  FPDS,  for 
example,  does  not  break  out  activity  by 
multiple  award  contract  vehicle.  As  a 
result,  it  is  not  possible  to  easily 
identify  the  multiple  contractors  who 
make  up  any  given  multi-agency 
contract. 

The  contract  directory  is  designed  to 
overcome  these  limitations  and  enable 
agencies  to  gauge  the  number  and 
nature  of  inter-agency  contracts 
currently  in  effect.  This  functionality 
will  help  senior  managers  better 
understand  their  own  agency's  use  of 
these  vehicles.  Equally  important,  as 
noted  above,  the  contract  directory  will 
help  customers  diu"ing  acquisition 
planning  and  market  research  to 
identify  whether  there  may  be  a  suitable 
existing  Federal  contract  that  can  satisfy 
their  needs. 

For  these  reasons,  the  Council 
believes  the  insight  to  be  gained  by  the 
directory,  by  both  customers  and 
servicing  agencies,  will  be  worth  the 
effort  required  to  make  it  fully 
operational.  In  addition,  the  Council 
expects  that  the  cost  of  input  will  be 
offset  by  the  interagency  activity  and 
associated  administrative  fees  servicing 
agencies  will  collect  to  cover  costs. 

ii.  Mandatory  vs.  non-mandatory  data 
fields.  One  commenter' sought 
clarification  as  to  whether  inputs  for  all 
of  the  data  fields  are  mandatory. 
Agencies  will  be  expected  to  complete 
each  of  the  1 7  data  fields  described 
above,  except  that,  in  providing  point  of 
contact  information  (data  field  no.  17), 
an  agency  is  not  required  to  furnish  an 
individual  point  of  contact  and  may  rely 
just  on  an  e-mail  address  and/or  phone 
number.  Also,  an  agency  is  not  required 
to  create  a  Web  site  with  program 
information  [i.e.,  data  field  no.  10);  it  is 


only  required  to  identify  the  address  of 
the  Web  site,  if  one  afready  exists. 

The  contract  directory,  like  other  LAE 
projects,  is  designed  to  minimize 
redundant  effort.  If  information  is 
already  accessible  elsewhere  on  the 
Web,  agencies  generally  will  be  able  to 
simply  provide  a  Web  address  where 
users  may  access  that  information.  For 
example,  if  ordering  procedures  (field 
no.  14)  and  administrative  fees  (field  no. 
15)  are  already  discussed  on  an  agency's 
Web  site,  the  contracting  officer  need 
only  provide  the  Web  site  address  or 
URL  to  satisfy  those  fields. 

Recent  General  Accounting  Office 
(GAO)  and  agency  Inspectors  General 
(IG)  reports  confirm  that  customers  of 
task  and  delivery  order  contracts  need 
to  understand  ordering  procedures  (e.g., 
fafr  opportunity  processes)  and  be  aware 
of  fees  if  they  are  to  take  effective 
advantage  of  competition  and  make 
informed  decisions.  It  is  especially 
impprtant  in  an  interagency 
envirormient  that  customers  external  to 
the  agency  be  aware  of  any  special 
management  steps  a  servicing  agency 
has  taken  to  reinforce  strategic  and 
accountable  use  of  its  vehicle. 
Accordingly,  if  information  on  ordering 
procediu-es  or  administrative  fees  is  not 
available  on  an  existing  Web  site, 
agencies  will  need  to  provide  this 
information  on  the  contract  directory  or 
otherwise  indicate  how  users  may 
obtain  it. 

iii.  Time  for  entering  data.  Two 
conamenters  raised  concerns  regarding 
the  time  allotted  for  entering  data.  One 
commenter  suggested  increasing  the 
input  period  on  new  contracts  from  10 
to  45  days.  Another  commenter 
proposed  an  exemption  for  existing 
contracts  with  fewer  than  twelve 
months  to  expiration. 

The  Council  believes  that  information 
needs  to  be  entered  as  close  to  the  time 
of  award  as  possible  to  make  the 
directory  as  current  and  useful  as 
possible.  Hence,  the  time  for  input  on 
new  contracts  will  remain  at  10  days. 
However,  as  discussed  above,  the  FAR 
Council  recognizes  that  contracts 
relatively  close  to  expiration  may  be 
nearing  or  at  ceiling  limits.  For  this 
reason,  the  rule  leaves  to  an  agency's 
discretion  the  determination  as  whether 
to  input  data  on  contracts  that  will 
expire  on  or  before  June  1,  2004. 

c.  Functionality.  Numerous  comments 
addressed  the  plaimed  functionality  for 
the  database.  Commenters  focused,  in 
particular,  on  the  descriptions  to  be 
provided  for  available  products  and 
services,  searching  by  individual 
contractor,  information  on  order 
placement,  data  on  limited  use  vehicles, 
and  information  on  8(a)  contracting. 


i.  Descriptions  of  products  and 
services.  Several  commenters  raised 
concerns  that  the  data  field  calling  for 
a  brief  description  of  supplies  or 
services  [i.e.,  data  field  no.  8)  will  not 
likely  collect  sufficiently  meaningful 
information  for  an  agency  to  determine 
if  use  of  a  given  contract  will  meet  its 
needs.  They  noted  that  the  lack  of 
standard  nomenclature  may  further 
reduce  the  utility  of  information 
provided. 

The  FAR  Council  agrees  that 
information  placed  in  the  database 
needs  to  provide  a  general  level  of 
insight  into  contract  offerings  in  order 
for  the  contract  directory  to  have  a 
practical  utility.  As  a  general  matter,  the 
Council  expects  that  agencies  will  have 
an  incentive  to  exercise  quality  control 
and  offer  meaningful  information 
because  the  Web  site  offers  a  means  for 
agencies  to  secure  greater  visibility  for, 
and  use  of,  their  vehicles.  To  assist 
agencies,  the  site  will  provide  guidance 
to  address  how  best  to  fill  in  this,  and 
other,  data  fields.  In  addition,  some 
degree  of  standardization  will  be 
provided  by  asking  for  principal  service 
and  product  codes  [i.e.,  data  field  no.  7). 
While  this  type  of  information  should 
help  agencies  in  performing  their  front- 
end  analysis,  the  Council  recognizes 
that  the  contract  directory  will  not,  by 
itself,  provide  information  sufficient  for 
a  complete  analysis.  At  the  same  time, 
this  is  not  the  contract  directory's  role. 
It  is  intended  to  be  just  one  tool  for 
market  research,  and  agencies  will  need 
to  undertake  additional  efforts 
commensurate  with  the  size  and 
complexity  of  the  acquisition  in  order  to 
understand  marketplace  capabilities. 

ii.  Searching  by  contractor.  A  number 
of  commenters  requested  that  the 
"contractor"  data  element  [i.e.,  field  no. 
4)  be  searchable.  The  FAR  Coimcil 
acknowledges  that  there  may  be  some 
utility  in  knowing  what  a  contractor  has 
offered  through  various  vehicles  with 
different  agencies.  At  the  same  time,  the 
Council  is  concerned  that  searches  by 
contractor  may,  too  often,  conflict  with 
the  goal  of  encouraging  thoughtful 
consideration  of  the  marketplace  and 
capabilities  of  multiple  sources,  as 
agencies  consider  whether  their  needs 
are  better  met  through  an  interagency 
contract  or  through  a  new  procurement 
action  on  the  open  market.  Therefore, 
the  contract  directory  will  not  provide 
for  searches  by  contractor. 

Notwithstanding  whether  the  data 
field  is  searchable,  one  commenter 
suggested  that  contractor  names  be 
standardized  in  the  contract  directory. 
The  FAR  Council  agrees  with  the  intent 
of  the  comment  and  anticipates  that  the 
contract  directory's  integration  with 
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obtained  though  other  means  (e.g.,  from 
the  servicing  agency,  the  Small  Business 
Administration  (SBA)). 

d.  Impact  on  small  business.  One 
commenter  stated  that  the  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  commenter  asserted  that  FAR  8.404, 
which  sets  forth  procedures  for  the  use 
of  FSS  contracts,  has  had  a  "withering 
effect"  on  small  business  awards.  The 
commenter  further  states  that  small 
business  set-asides  should  be 
incorporated  into  the  FAR  8.404 
procedures. 

The  Council  believes  this  comment  is 
outside  of  the  scope  of  this  rule.  The 
rule  focuses  on  improving  access  to 
information  about  vehicles  available  for 
interagency  use.  This  rule  does  not 
speak  to  specific  practices  for  how  these 
vehicles  are  to  be  used.  However,  the 
Council  notes  that  separate  rulemaking 
efforts  have  been  undertaken  to  address 
the  consideration  of  small  businesses  in 
order  placement  under  task  and  delivery 
order  contracts.  See  68  FR  5138,  January 
31,  2003,  for  notice  of  proposed  FAR 
changes,  and  68  FR  5133,  January  31, 
2003,  for  notice  of  proposed  changes  to 
SBA  regulations.  These  separate  efforts 
are  intended  to  address  concerns 
regarding  the  impact  of  contract 
bundling  on  small  business 
participation  for  Federal  procurements. 

B.  Executive  Order  12866. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
establishment  of  an  online  database  as 
a  tool  to  collect  information  on 
acquisition  vehicles  intended  for 
multiple  agency  use  in  order  to  facilitate 
its  availability  to  the  acquisition 
community  is  a  matter  of  internal 
Government  operating  procedure.  In 
addition,  the  rule  is  not  intended  to 
alter  existing  requirements  addressing 
the  use  of  small  businesses. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 


FAR  do  not  impose  information 
collection  requirements  that- require  the. 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  5,  7, 
and  10 

Govenmient  procurement. 

Dated:  July  16,  2003. 
Laura  Auletta, 
Director,  Acquisition  Policy  Division. 

■  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  5,  7,  and  10  as  set 
forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  5,7,  and  10  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

■  2.  Add  Subpart  5.6  to  read  as  follows: 

Subpart  5.6 — Publicizing  Multi-Agency 
Use  Contracts 

5.601    Govern mentwide  database  of 
contracts. 

(a)  A  Governmentwide  database  of 
contracts  and  other  procurement 
instruments  intended  for  use  by 
multiple  agencies  is  available  via  the 
Internet  at  http:// 
www.contractdirectory.gov.  This 
searchable  database  is  a  tool  that  may  be 
used  to  identify  existing  contracts  and 
other  procurement  instruments  that  may 
be  used  to  fulfill  Government  needs. 

(b)  The  contracting  activity  shall — 

(1)  Enter  the  information  specified  at 
http://www.contractdirectory.gov,  in 
accordance  with  the  instructions  on  that 
Web  site,  within  ten  days  of  award  of  a 
Governmentwide  acquisition  contract 
(GWAC),  multi-agency  contract,  Federal 
Supply  Schedule  contract,  or  any  other 
procurement  instrument  intended  for 
use  by  multiple  agencies,  including 
blanket  purchase  agreements  (BPAs) 
under  Federal  Supply  Schedule 
contracts. 

(2)  Enter  the  information  specified  at 
h  ttp  -.//www.  con  tractdirectory.gov  in 
accordance  with  the  instructions  on  that 
Web  site  by  October  31,  2003,  for  all 
contracts  and  other  procinement 
instruments  intended  for  use  by 
multiple  agencies  that  were  awarded 
before  July  24,  2003. 

PART  7— ACQUISITION  PLANNING 

■  3.  Amend  section  7.105  by  revising  the 
second  sentence  of  paragraph  (b)(1)  to 
read  as  follows: 
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7.105    Contents  of  written  acquisition 
plans. 

***** 

(h)  Plan  of  action — (1)  Sources.  *   *   * 
Consider  required  sources  of  supplies  or 
services  (see  Part  8)  and  sources 
identifiable  through  databases  including 
the  Governmentwide  database  of 
contracts  and  other  procurement 
instruments  intended  for  use  by 
multiple  agencies  available  at  http:// 
www.contractdirectory.gov.  *   *   * 


PART  10— MARKET  RESEARCH 

■  4.  Amend  section  10.002  by  revising 
paragraph  (b)(2)(iv)  to  read  as  follows: 

10.002    Procedures. 


(b)  *  *  * 

(2)  *   *   * 

(iv)  Querying  the  Governmentwide 
database  of  contracts  and  other 
procurement  instruments  intended  for 
use  by  multiple  agencies  available  at 
h  ttp  ://www.  con  tractdirectory.gov  and 
other  Government  databases  that 
provide  information  relevant  to  agency 
acquisitions. 
***** 

[FR  Doc.  03-18535  Filed  7-23-03;  8:45  am] 
BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22,  31,  37,  and  52 

[FAC  2001-15;  FAR  Case  2001-008;  Item 
IV] 

RIN  9000-AJ36 

Federal  Acquisition  Regulation; 
Compensation  Cost  Principle 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  revise  the 
"compensation  for  personal  services" 
cost  principle  by  restructuring  the 
paragraphs,  and  by  removing 
unnecessary  and  duplicative  language. 


DATES:  Effective  Date:  August  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Edward  Loeb,  Procurement  Analyst,  at 
(202)  501-0650.  Please  cite  FAC  2001- 
15,  FAR  case  2001-008. 
SUPPLEMENTARY  INFORMATION: 

A,  Background 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  19952,  April  23,  2002,  with 
request  for  comments.  Three 
respondents  submitted  public 
comments.  A  discussion  of  the 
comments  is  provided  below. 
Differences  between  the  proposed  and 
the  final  rule  are  discussed  in 
paragraphs  1,  5,  13,  15,  and  19  below. 

Public  Comments: 

1.  Comment:  Designate  FAR  31.205- 
6(c)  as  Reserved.  The  current  paragraph 
designations,  especially  paragraph  (j)  for 
pensions,  have  been  cited  in  many  court 
cases,  Govermnent  contracts,  and  other 
documents  over  the  years.  All  the 
respondents  expressed  concerns  that  the 
re-designation  of  paragraphs  (d)  through 
(p)  within  FAR  31.205-6  as  paragraphs 
(c)  through  (o)  would  create  confusion. 

Councils'  response:  Concur. 

2.  Comment:  Move  proposed  FAR 
31.205-6(g)(l)  (Backpay)  to  FAR 
31.205-6(a)(l).  The  respondent  did  not 
provide  an  explanation  for  this 
recommendation. 

Councils'  response.  Do  not  concur. 
The  Councils  believe  there  is  merit  in 
maintaining  a  separate  paragraph  for 
backpay.  See  paragraph  16  for  further 
discussion. 

3.  Comment:  Delete  proposed  FAR 
31.205-6(a)(2)  (total  compensation). 
The  language  is  duplicative  of  FAR 
31.201-3,  Reasonableness,  and  the  focus 
of  the  cost  principle  should  be  on  the 
reasonableness  of  a  contractor's  total 
compensation  plan  and  not  on 
individual  employees  or  job  classes. 

Councils'  response.  Do  not  concur. 
The  proposed  paragraph  makes  it  clear 
that,  although  compensation  must 
conform  to  FAR  31.201-3,  it  must  also 
conform  to  the  more  specific  provisions 
contained  in  this  cost  principle.  The 
Councils  do  not  agree  with  the  concept 
that  the  reasonableness  of  compensation 
should  be  based  "solely"  on  the 
contractor's  total  compensation  plan, 
without  consideration  of  the 
reasonableness  of  the  compensation  for 
individual  employees  or  job  classes  of 
employees.  See  paragraph  9  for  further 
discussion. 


4.  Comment:  Delete  proposed  FAR 
31.205-6(a)(5)  (unallowable  cost).  The 
proposed  language  states:  "Costs  that 
are  unallowable  under  other  paragraphs 
of  this  Subpart  31.2  are  not  allowable 
under  this  subsection  31.205-6  solely 
on  the  basis  that  they  constitute 
compensation  for  personal  services."  In 
lieu  of  the  above  statement,  the 
respondent  suggested  adding  the 
following  language  to  FAR  31.204(c): 
"Cost  made  specifically  unallowable 
under  one  cost  principle  in  this  subpart 
are  not  allowable  under  any  other  cost 
principle." 

Councils'  response:  Do  not  concur. 
Similar  proposals  for  such  a  global 
policy  statement  were  rejected  in  the 
past  by  both  industry  and  the 
Government.  The  current  language  at 
FAR  31.204(c)  was  adopted  instead,  and 
the  "unallowable  under  other 
paragraphs"  statements  in  individual 
cost  principles  were  retained.  The 
Councils  agree  with  the  original  drafters 
of  the  current  FAR  31.205-6(a)(5)  that 
this  language  is  needed  to  avoid  a 
situation  in  which  activity  that  is 
specifically  designated  unallowable  in 
another  cost  principle  becomes 
allowable  merely  because  it  meets  the 
criteria  for  allowable  "compensation." 

5.  Comment:  Modify  proposed  FAR 
31.205-6(a)(6)(i)  (partners  and  sole 
proprietors).  Reinstate  the  following 
portion  of  the  current  language  included 
in  FAR  31.205-6{b){2)(i): 
"Compensation  in  lieu  of  salary  for 
services  rendered  by  partners  and  sole 
proprietors  will  be  allowed  to  the  extent 
that  it  is  reasonable  and  does  not 
constitute  a  distribution  of  profits."  This 
insertion  would  become  31.205- 
6(a)(6)(i){C).  "Without  this  re- 
instatement costs  previously  allowed 
could  become  unallowable  since  there 
are  instances  where  these  costs  are  not 
distrihution  of  profits  and  the 
deductible  amount  is  zero." 

Councils'  response:  Partially  concur. 
Historically,  the  tax  deductibility 
limitation  on  allowable  compensation  in 
the  cost  principle  is  solely  for  closely 
held  corporations.  The  Councils  did  not 
intend  to  change  the  allowability  of 
costs  in  this  area.  However,  the 
proposed  rule  inadvertently  removed 
the  qualifying  phrase  for  "closely  held 
corporations."  In  addition,  the  editorial 
restructuring  unintentionally  changed 
the  allowability  of  costs  covered  by  this 
subsection.  Accordingly,  the  Councils 
have  revised  FAR  31.205-6(a)(6)  to 
clarify  and  rectify  this  situation. 

6.  Comment:  Remove  phrase  in 
proposed  FAR  31.205-6(a)(6)(ii)(A) 
(distribution  of  profits).  Remove  the 
unnecessary  phrase  "which  is  not  an 
allowable  cost." 
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Councils'  response:  Do  not  concur. 
The  Councils"  Bationale  for  keeping  this 
phrase  is  to  affirm  the  unaJlowability  of 
profit  distributions. 

7.  Comment -[Revise  proposed  FAR 
31.205-6(bl(l)  llabor-management 
agreements).  Reposition  the  word 
"negotiated"  aiid  add  the  word  "set"  to 
the  first  senteni  :e. 

Councils '  res  oonse:  Do  not  concur. 
The  Councils  da  not  believe  it  improves 
the  readability  sf  this  paragraph. 

8.  Comment:  Express  rationale  for 
deletion  ofcun  ent  FAR  31.205-6(c)(l) 
and  (c)(2)  (unu  ;ual  conditions).  "To 
make  clear  the  :ontractor  still  has  the 
opportunity  to  ustify  cost  and 
consideration  c  f  unusual  conditions!,) 
include  exprea  reason  for  language 
deletion  of  orig  inal  rule  sections  (c)(1) 
and  (c)(2)." 

Councils'  res  jonse:  These  paragraphs 
(c)(1)  and  (c)(2]  were  deleted  because 
such  guidance  s  not  necessary  in  the 
cost  principle. 

9.  Comment:  Revise  proposed  FAR 
31.205-6(bj(2)  I  total  compensation). 
Revise  FAR  31. 205-€(b)(2)  to  reflect  the 
concept  that  rei  sonableness  of 
compensation  s  hould  be  reviewed  at  the 
total  compensa  ion  plan(s)  level  and  not 
at  an  individua  employee  or  job  class 
level. 

Councils '  res  jonse:  Do  not  concur. 
Contractors  she  uld  be  able  to  determine 
their  own  mix  (  f  wages,  bonuses,  and 
benefits  to  fit  tl  e  needs  of  their  business 
and  workforce.  The  Councils  believe 
that  compensat  on  should  be  reviewed 
for  reasonablen  ;ss  in  total  by  employee 
or  job  class  of  e  nployee  and  that 
"offsets"  are  implied  in  this  concept.  It 
should  be  note(  that  the  concept  of 
"review  of  total  compensation 
reasonableness  '  does  not  waive  the 
Government's  right  to  review  individual 
compensation  e  lements  in  order  to 
determine  total  reasonableness.  It  is 
impossible  to  d  Jtermine  the 
reasonableness  of  total  compensation 
without  review  ng  individual 
compensation  i  lements  because  reliable 
siuT/eys  of  "tote  1  compensation"  do  not 
exist. 

10.  Comment :  Revise  proposed  FAR 
31.205-6(b)(2)  I ACO  consideration). 
Eliminate  ACO  consideration  of  the 
listed  reasonab  eness  factors  and  rely 
only  on  FAR  31 .201-3  for  determining 
reasonableness  since  rule  enforcement 
should  not  var,  according  to  individual 
ACO  determina  tion  of  relevancy.  This 
list  could  cause  misapplication,  e.g., 
have  to  conside  r  all  four  factors  in  each 
instance.  Restoi  e  original  language 
related  to  propused  FAR  31.205- 
6(b)(2)(iv),  if  factors  remain.  New 
language  is  con  iising,  difficult  to 


understand,  and  may  lead  to  negative 
impacts. 

Councils'  response:  Do  not  concur.  In 
determining  the  reasonableness  of 
compensation  costs,  both  the  criteria  in 
FAR  31.201-3  and  the  criteria  in  FAR 
31.205-6(b)  should  be  used.  The 
concept  of  listing  various  factors  to  be 
considered  by  the  ACO  has  been  in  the 
cost  principle  for  many  years.  The 
relevancy  determination  is  an  important 
and  proper  ACO  function.  The  cost 
principle  should  continue  to  include 
coverage  on  the  factors  to  be  used  in 
determining  reasonableness,  as  well  as 
the  authority  of  the  contracting  officer  to 
determine  how  to  weigh  such  factors. 
We  believe  the  proposed  language  is 
very  straightforward  and  easy  to 
understand. 

1 1 .  Comment:  Change  language  in 
proposed  FAR  31.205-6(c)(2)(i) 
(valuation  date).  Suggest  adding  the 
phrase  "to  the  employee"  at  FAR 
31.205-6(c)(2){i)  to  make  clear  that  the 
award  date  is  the  date  that 
compensation  (in  the  form  of  securities) 
is  awarded  to  the  employee. 

Councils'  response:  Do  not  concur. 
The  proposed  rule  is  basically  the  same 
language  as  in  the  current  FAR.  We 
merely  deleted  the  term  "measurement 
date"  since  the  definition  already 
included  in  the  cost  principle,  i.e.,  "first 
date  the  number  of  shares  awarded  is 
known,"  is  more  precise.  The  proper 
measurement  date  is  upon  the  award  of 
the  stock;  however,  this  award  may  be 
to  an  employee  or  to  another  entity, 
such  as  a  trust.  The  respondent's 
recommended  change  would  radically 
alter  the  current  valuation  methodology. 

12.  Comment:  Delete  proposed  FAR 
31.205-6(6)(d)  (Income  tax  differential 
pay).  Affirmative  statements  of 
allowability,  such  as  that  included  in 
FAR  31.205-6(d)(l)  for  foreign 
differential  pay,  should  not  be  included 
in  the  cost  principles.  In  addition,  the 
provision  at  FAR  31.205-6(d)(2)  making 
domestic  differential  pay  unallowable  is 
not  consistent  with  commercial 
practices  or  the  allowability  of  foreign 
differential  pay. 

Councils'  response:  Do  not  concur. 
The  Councils  revised  this  paragraph  to 
apply  only  to  the  allowability  of 
differential  pay  to  cover  income  tax 
increases  due  to  foreign  or  domestic 
assignments.  Normally,  affirmative 
statements  of  allowability  are  not  value- 
added  in  a  cost  principle.  However,  in 
this  case,  coverage  making  foreign 
income  tax  differentials  explicitly 
allowable  should  remain.  If  there  were 
no  coverage  on  foreign  differentials, 
reviewers  might  use  FAR  31.204(c)  to 
find  the  closest  cost  principle  (domestic 
differentials)  and  improperly  disallow 


the  costs  of  foreign  differentials.  The 
Councils  continue  to  believe  domestic 
income  tax  differentials  should  be 
unallowable  and  do  not  agree  with  the 
respondent's  argument  that  the 
treatment  of  domestic  differentials  has 
to  be  consistent  with  the  treatment  of 
foreign  differentials.  We  continue  to 
believe  that  there  should  be  an  incentive 
for  employees  to  accept  foreign 
assignments. 

13.  Comment:  Delete  proposed  FAR 
31.205-6(e)  (Bonuses  and  incentive 
compensation).  Specific  limitations  on 
bonuses  and  incentives  are  not 
necessary  because  these  situations  are 
covered  by  the  general  reasonableness 
provisions  of  FAR  31.201-3(b)(2), 
generally  accepted  sound  business 
practices,  and  the  executive 
compensation  cap  at  FAR  31.205-6(p). 
"Streamlining  should  have  the  goal  of 
defining  what  is  unallowable; 
illustration  of  what  is  allowable  makes 
regulation  excessively  detailed  and 
caiuiot  be  comprehensive."  There  is  no 
need  to  state  in  the  proposed  FAR 
31.205-6(e)(l)(ii)  that  the  basis  of  the 
award  must  be  supported,  since 
adequate  documentation  is  required  for 
all  costs.  In  addition,  the  proposed 
paragraph  (e)(2)  at  FAR  31.205-6 
regarding  deferred  bonus  and  incentive 
compensation  payment  is  not  needed. 

Councils'  response.  Do  not  concur. 
We  have  deleted  those  parts  [e.g.,  the 
listing  of  various  types  of  incentive 
compensation)  that  the  Councils  view  as 
unnecessary.  It  is  important  for  the  cost 
principle  to  continue  to  explicitly 
require  that  "the  basis  for  the  award  is 
supported"  in  order  for  the  cost  to  be 
allowable.  This  requirement  for 
documenting  the  basis  for  the  payment 
is  separate  and  distinct  from 
documenting  that  the  payment  was 
made.  In  addition,  the  proposed 
language  at  FAR  31.205-6(e)(2)  is 
necessary  to  ensure  deferred  bonus 
payments  are.  subject  to  both  the 
incentive  compensation  and  the 
deferred  compensation  allowability 
criteria. 

However,  this  final  rule  is  deleting  the 
qualifying  phrase  "based  on  production, 
cost  reduction,  or  efficient 
performance"  which  is  current  in  the 
proposed  rule  at  31.205-6(e)(l). 
Although  we  generally  agree  that  such 
criteria  may  be  good  standards  for 
determining  allowability,  we  do  not 
believe  that  the  current  rule  or  proposed 
rule  actually  accomplishes  this.  The 
wording  of  the  current  cost  principle  or 
proposed  rule  may  be  read  as  not 
covering  an  incentive  payment  if  it 
doesn't  fall  within  one  of  these  three 
criteria,  although  this  is  clearly  not  the 
intent. 
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14.  Comment:  Delete  proposed  FAR 
31 .205-6(f)  except  for  legislative 
coverage  at  (f)(5)  (Severance  pay).  The 
deleted  portion  is  adequately  covered  by 
the  reasonableness  criteria  at  FAR 
31.201-3. 

Councils '  response:  Do  not  concur. 
This  paragraph  makes  it  clear  that, 
although  severance  pay  must  conform  to 
the  general  reasonableness  criteria  of 
FAR  31.201-3,  it  must  also  conform  to 
the  more  specific  provisions  contained 
in  this  cost  principle. 

15.  Comment:  Deletion  of  "designee" 
in  FAR  31.205-6(f)(5).  To  avoid 
confusion,  suggest  that  the  express 
reason  for  deleting  the  term  "designee" 
in  the  waiver  provision  of  the  proposed 
FAR  31.205-6{f)(5)  be  explained. 

Councils'  response:  The  term  "or 
designee"  is  unnecessary  because 
paragraph  (b)  under  FAR  1.108,  FAR 
conventions,  states  that  "each  authority 
is  delegable  unless  specifically  stated 
otherwise  (see  1.102-3(b))." 
Accordingly,  the  term  has  been  deleted 
fi-om  the  final  rule  at  FAR  31.205- 
6(g)(6),  FAR  37.113-l(a),  and  FAR 
37.113-2{b).  To  avoid  any  possible 
ambiguity  in  the  clauses,  "head  of  the 
agency,  or  designee,"  was  changed  to 
"agency"  at  FAR  provision  52.237-8(a) 
and  (b). 

16.  Comment:  Modify  proposed  FAR 
31.205-6(gj  (Backpay).  Replace  the 
language  at  FAR  31.205-«(g)  with  the 
following  sentence:  "Backpay  resulting 
from  violations  of  Federal  labor  laws  or 
the  Civil  Rights  Act  of  1964  other  than 
that  for  work  performed  is 
unallowable."  Under  the  current  rule, 
the  "backpay"  provisions  do  not  apply 
unless  and  until  there  is  a  violation  of 
Federal  labor  laws  or  the  1964  Civil 
Rights  Act.  Until  such  a  violation  is 
found  by  a  court,  compensation  costs 
are  not  covered  by  these  backpay 
provisions  and  they  are  allowable  to  the 
extent  they  are  reasonable  as  defined  by 
the  general  reasonableness  provisions  at 
FAR  31.201-3  and  not  limited  by 
additional  compensation  for  work 
performed.  This  proposed  change  could 
be  construed  to  expand  the  definition  of 
backpay  to  now  cover  retroactive 
adjustment  to  salaries  or  wages  for  those 
instances  in  which  there  has  been  no 
finding  of  a  violation  of  the  1964  Civil 
Rights  Act  or  other  Federal  labor  laws 
and  limits  recovery  to  the  additional 
compensation  for  work  performed. 

Contractors  are  currently  being 
reimbursed  for  prudent  decisions  to 
save  litigation  expense  by  settling 
wrongful  discharge  cases  for  nominal 
amounts.  It  is  in  the  Government's 
interest  to  continue  to  incentivize 
contractors  to  make  prudent  decisions. 
If  the  Goverrunent  begins  disallowing  all 


settlements  as  unallowable  "backpay," 
contractors  may  be  incentivized  to 
spend  more  allowable  money  litigating 
instead  of  settling. 

Councils'  response.  Do  not  concur. 
The  Councils  rewrote  this  paragraph  to 
improve  its  clarity  without  changing  its 
meaning.  Our  intent  was  to  emphasize 
that  backpay  for  underpaid  work  is  the 
only  allowable  retroactive  adjustment, 
subject  to  the  specific  criteria  listed  in 
this  paragraph.  The  current  language 
might  be  improperly  interpreted  to 
mean  that  if  a  survey  shows  an 
employee  is  underpaid  in  a  particular 
year,  the  contractor  could  make  that 
underpayment  up  in  a  future  year. 
Accordingly,  we  revised  the  language  of 
the  regulation  to  preclude  such  an 
interpretation. 

Backpay  for  underpaid  work  that  does 
not  fall  under  the  current  FAR  31.205- 
6(h)  criteria  is  imallowable,  and  the 
proposed  FAR  31.205-6(g)  language 
would  not  change  that  fact.  The 
respondent's  argument  that  all 
settlements  would  become  unallowable 
is  not  correct.  That  part  of  the 
settlement  that  represents  backpay  for 
work  actually  performed  is  allowable. 

17.  Comment:  Eliminate  FAR  31.205- 
6(m)  (Fringe  benefits).  Paragraph  {m)(l) 
is  covered  by  the  general  reasonableness 
provisions  at  FAR  31.201-3,  and 
definitions  and  examples  of  allowable 
cost  are  not  needed,  only  identification 
of  unallowable  cost.  "List[s]  of 
compensation  elements  have  been 
eliminated  throughout  and  should  be 
eliminated  here  as  well."  Paragraph 
(m)(2),  which  covers  the  personal  use  of 
company  furnished  automobiles,  should 
be  elim.inated  unless  legislated. 

Councils'  response.  Do  not  concur. 
This  paragraph  needs  to  be  retained  as 
it  includes  needed  criteria  for 
allowability  and  not  just  general 
reasonableness  criteria.  The  language  on 
company  furnished  automobiles  is 
required  by  10  U.S.C.  2324(f){l)(o). 

18.  Comment:  Eliminate  FAR  31.206- 
6(n)  (Employee  rebate  and  purchase 
discount  plans).  In  an  effort  to  move 
toward  commercial  practice,  suggest  the 
elimination  of  31.205-6(n)  "on  the  basis 
of  immateriality  and  not  cost  efficient 
accountikig."  Also,  employee  rebates 
and  purchase  discounts  are  sales 
reductions  and  not  compensation  cost. 

Councils'  response.  Do  not  concur. 
Employee  rebates  and  discounts  should 
be  considered  as  a  sales  reduction; 
however.  Generally  Accepted 
Accounting  Principles  do  allow  such 
costs  to  be  treated  as  compensation  in 
some  limited  cases.  Therefore,  we 
retained  this  provision  to  prevent  such 
sales  reductions  from  being  claimed  as 
compensation  costs. 


19.  Additional  change:  Reinstate  and 
revise  FAR  31.205-6(g)(2)(ii).  This 
paragraph  was  deleted  in  the  proposed 
rule  because  it  was  thought  to  be 
covered  under  FAR  31.201-4, 
Determining  allocability.  However, 
upon  further  analysis,  the  Councils  have 
reinstated  FAR  31.205-€(g)(2)(ii)  (as 
FAR  31.205-6(g)(4)  in  the  final  rule) 
because  the  language  exceeds  the 
requirement  stated  in  FAR  31.201-4  by 
expressly  identifying  what  method 
equates  to  a  proper  allocation.  The 
specific  identification  of  what 
constitutes  an  allocable  allocation  of 
normal  severance  pay  has  worked  and 
will  continue  to  work  to  reduce 
disputes.  The  paragraph  has  been 
revised,  however,  to  enhance  its  clarity. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RegulatoryTlexibility 
Act.  5  U.S.C.  601.  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  discussed  in  this  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the.changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  22,  31, 
37,  and  52 

.Government  procurement. 

Dated:  luly  16,  2003. 
Laura  Auletta, 
Director,  Acquisition  Policy  Division. 

■  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  22,  31,  37,  and  52 
as  set  forth  below: 

■  1 .  The  authority  citation  for  48  CFR 
parts  22,  31,  37,  and  52  is  revised  to  read 
as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 
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PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVTERNMENT 
ACQUISmON$ 

22.101-2    [Ametided] 

■  2  Amend  setjtion  22.101-2  in  the  last 
sentence  of  paragraph  (a)  by  removing 
•'31.205-6(c)"  ind  adding  '''31.205-6(b)' 
in  its  place. 

PART  31— COljlTRACT  COST 
PRINCIPLES  AjND  PROCEDURES 


■  3.  Amend  sedtion 
alphabetical  or  i 
"Compensatior 
read  as  follows 


31.001     Definiticns 


Compensati(hi  for  personal  sen'ices 
i^neration  paid  currently 

hatever  form  and 
mmediately  or  deferred, 
rendered  by  employees  to 


means  all  rem 
or  accrued,  in 
whether  paid  i 
for  services 
the  contractor 


4.  Amend  sect 
a.  Revising 


pira 
ihe 


agrap  h 


ac  ding 


I  lei 


■  b.  Removing 
from  the  last 
text  of  para; 
"paragraphs 
the  word  "sub4i 
(j)(8)(iii)  and 
place; 

■  c.  Removing 
the  introductor 
and  adding ' 
removing  the 
the  first  sentenie 
adding  "paragr; 

d.  Removing 
of  the  introdud  orj' 
(p)(2)  and  addi 

The  revised 


ion  31.205-6  by- 
graphs  (a)  through  (h); 
e  word  "subdivisions" 
se^itence  of  the  introductory' 
(j](7)  and  adding 
its  place;  and  removing 
i vision"  from  paragraph 
"paragraph"  in  its 


servic  ;s 


he 


31.205-6 
services. 

(a)  General 
personal 

the  following  g  meral 
additional  requirements 
other  parts  of  tli 

(1)  Compensi  tion 
services  must 
the  employee  i 
must  not  represent 
adjustment  of 
wages  (but  see 
(k),  (m),  and  (o 

(2)  The  total 
individual  em 
employees  mu^ 
work  performer 
restrictions  on 
elements  apply 

(3)  The  com 
upon  and  confirm 


31.001  by  adding,  in 
er,  the  definition 
for  personal  services"  to 


word  "section"  from 
text  of  paragraph  (o)(2) 
subsection"  in  its  place;  and 
'subdivision"  from 
of  paragraph  (o)(5)  and 
iph"  in  its  place;  and 
the  colon  from  the  end 
text  of  paragraph 
" — "  in  its  place, 
reads  as  follows: 


word 


t?xt 


Comp  ensation  for  personal 


C  bmpensation  for 

is  allowable  subject  to 
criteria  and 
contained  in 
is  cost  principle: 
for  personal 
for  work  performed  by 
the  current  year  and 
a  retroactive 
years'  salaries  or 
jaragraphs  (g),  (h),  (j). 
of  this  subsection). 
:ompensation  for 
zees  or  job  classes  of 
be  reasonable  for  the 
however,  specific 
ndividual  compensation 
when  prescribed, 
fjensation  must  be  based 
to  the  terms  and 


prior 


ployf 


conditions  of  the  contractor's 
established  compensation  plan  or 
practice  followed  so  consistently  as  to 
imply,  in  effect,  an  agreement  to  make 
the  payment. 

(4)  No  presumption  of  allowability 
will  exist  where  the  contractor 
introduces  major  revisions  of  existing 
compensation  plans  or  new  plans  and 
the  contractor  has  not  provided  the 
cognizant  AGO,  either  before 
implementation  or  within  a  reasonable 
period  after  it,  an  opportunity  to  review 
the  allowability  of  the  changes. 

(5)  Costs  that  are  unallowable  under 
other  paragraphs  of  this  Subpart  31.2  are 
not  allowable  under  this  subsection 
31.205-6  solely  on  the  basis  that  they 
constitute  compensation  for  personal 
services. 

(6)(i)  Compensation  costs  for  certain 
individuals  give  rise  to  the  need  for 
special  consideration.  Such  individuals 
include: 

(A)  Owners  of  closely  held 
corporations,  members  of  limited 
liability  companies,  partners,  sole 
proprietors,  or  members  of  their 
immediate  families;  and 

(B)  Persons  who  are  contractually 
committed  to  acquire  a  substantial 
financial  interest  in  the  contractor's 
enterprise. 

(ii)  For  these  individuals, 
compensation  must — 

(A)  Be  reasonable  for  the  personal 
services  rendered;  and 

(B)  Not  be  a  distribution  of  profits 
(which  is  not  an  allowable  contract 
cost). 

(iii)  For  owners  of  closely  held 
companies,  compensation  in  excess  of 
the  costs  that  are  deductible  as 
compensation  under  the  Internal 
Revenue  Code  (26  U.S.C.)  and 
regulations  under  it  is  unallowable. 

(b)  Reasonableness — (1) 
Compensation  pursuant  to  labor- 
management  agreements.  If  costs  of 
compensation  established  under  'arm's 
length"  labor-management  agreements 
negotiated  imder  the  terms  of  the 
Federal  Labor  Relations  Act  or  similar 
state  statutes  are  otherwise  allowable, 
the  costs  are  reasonable  unless,  as 
applied  to  work  in  performing 
Government  contracts,  the  costs  are 
unwarranted  by  the  character  and 
circumstances  of  the  work  or 
discriminatory  against  the  Government. 
The  application  of  the  provisions  of  a 
labor-management  agreement  designed 
to  apply  to  a  given  set  of  circumstances 
and  conditions  of  employment  (e.g., 
work  involving  extremely  hazardous 
activities  or  work  not  requiring 
recurrent  use  of  overtime)  is 
unwarranted  when  applied  to  a 
Government  contract  involving 


significantly  different  circumstances 
and  conditions  of  employment  [e.g., 
work  involving  less  hazardous  activities 
or  work  continually  requiring  use  of 
overtime).  It  is  discriminatory  against 
the  Government  if  it  results  in  employee 
compensation  (in  whatever  form  or 
name)  in  excess  of  that  being  paid  for 
similar  non-Government  work  under 
comparable  circumstances. 

(2)  Compensation  not  covered  by 
labor-management  agreements. 
Compensation  for  each  employee  or  job 
class  of  employees  must  be  reasonable 
for  the  work  performed.  Compensation 
is  reasonable  if  the  aggregate  of  each 
measurable  and  allowable  element  sums 
to  a  reasonable  total.  In  determining  the 
reasonableness  of  total  compensation, 
consider  only  allowable  individual 
elements  of  compensation.  In  addition 
to  the  provisions  of  31.201-3,  in  testing 
the  reasonableness  of  compensation  for 
particular  employees  or  job  classes  of 
employees,  consider  factors  determined 
to  be  relevant  by  the  contracting  officer. 
Factors  that  may  be  relevant  include, 
but  are  not  limited  to,  conformity  with 
compensation  practices  of  other  firms — 

(i)  Of  the  same  size; 

(ii)  In  the  same  industry'; 

(iii)  In  the  same  geographic  area;  and 

(iv)  Engaged  in  similar  non- 
Government  work  under  comparable 
circumstances. 

(c)  [Reserved] 

(d)  Form  of  payment.  (1) 
Compensation  for  personal  ser\'ices 
includes  compensation  paid  or  to  be 
paid  in  the  future  to  employees  in  the 
form  of — 

(i)  Cash; 

(ii)  Corporate  securities,  such  as 
stocks,  bonds,  and  other  financial 
instruments  (see  paragraph  {d)(2)  of  this 
subsection  regarding  valuation);  or 

(iii)  Other  assets,  products,  or 
services. 

(2)  When  compensation  is  paid  with 
securities  of  the  contractor  or  of  an 
affiliate,  the  following  additional 
restrictions  apply: 

(i)  Valuation  placed  on  the  securities 
is  the  fair  market  value  on  the  first  date 
the  number  of  shares  awarded  is  known, 
determined  upon  the  most  objective 
basis  available. 

(ii)  Accruals  for  the  cost  of  securities 
before  issuing  the  securities  to  the 
employees  are  subject  to  adjustment 
according  to  the  possibilities  that  the 
employees  will  not  receive  the 
securities  and  that  their  interest  in  the 
accruals  will  be  forfeited. 

(e)  Income  tax  differential  pay.  (1) 
Differential  allowances  for  additional 
income  taxes  resulting  from  foreign  - 
assignments  are  allowable. 
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(2)  Differential  allowances  for 
additional  income  taxes  resulting  from 
domestic  assignments  are  unallowable. 
(However,  pa)rments  for  increased 
employee  income  or  Federal  Insurance 
Contributions  Act  taxes  incident  to 
allowable  reimbursed  relocation  costs 
are  allowable  under  31.205-35{a)(10).) 

(f)  Bonuses  and  incentive 
compensation.  (1)  Bonuses  and 
incentive  compensation  are  allowable 
provided  the — 

(i)  Awards  are  paid  or  accrued  under 
an  agreement  entered  into  in  good  faith 
between  the  contractor  and  the 
employees  before  the  services  are 
rendered,  or  pursuant  to  an  established 
plan  or  policy  followed  by  the 
contractor  so  consistently  as  to  imply,  in 
effect,  an  agreement  to  make  such 
payment;  and 

(ii)  Basis  for  the  award  is  supported. 

(2)  When  the  bonus  and  incentive 
compensation  payments  are  deferred, 
the  costs  are  subject  to  the  requirements 
of  paragraphs  (f)(1)  and  (k)  of  this 
subsection. 

(g)  Severance  pay.  (1)  Severance  pay 
is  a  payment  in  addition  to  regular 
salaries  and  wages  by  contractors  to 
workers  whose  employment  is  being 
involimtarily  terminated.  Payments  for 
early  retirement  incentive  plans  are 
covered  in  paragraph  (j)(7)  of  this 
subsection. 

(2)  Severance  pay  is  allowable  only  to 
the  extent  that,  in  each  case,  it  is 
required  by — 

(i)  Law; 

(ii)  Employer-employee  agreement; 

(iii)  Established  policy  that 
constitutes,  in  effect,  an  implied 
agreement  on  the  contractor's  part;  or 

(iv)  Circumstances  of  the  particular 
employment. 

(3)  Payments  made  in  the  event  of 
employment  with  a  replacement 
contractor  where  continuity  of 
employment  with  credit  for  prior  length 
of  service  is  preserved  under 
substantially  equal  conditions  of 
employment,  or  continued  employment 
by  the  contractor  at  another  facility, 
subsidiary,  affiliate,  or  parent  company 
of  the  contractor  are  not  severance  pay 
and  are  unallowable. 

(4)  Actual  normal  turnover  severance 
payments  shall  be  allocated  to  all  work 
performed  in  the  contractor's  plant. 
However,  if  the  contractor  uses  the 
accrual  method  to  account  for  normal 
turnover  severance  payments,  that 
method  will  be  acceptable  if  the  amount 
of  the  accrual  is — 

(i)  Reasonable  in  light  of  payments 
actually  made  for  normal  severances 
over  a  representative  past  period;  and 

(ii)  Allocated  to  all  work  performed  in 
the  contractor's  plant. 


(5)  Abnormal  or  mass  severance  pay 
is  of  such  a  conjectural  natiu«  that 
accruals  for  this  purpose  are  not 
allowable.  However,  the  Government 
recognizes  its  obligation  to  participate, 
to  the  extent  of  its  fair  share,  in  any 
specific  payment.  Thus,  the  Government 
will  consider  allowability  on  a  case-by- 
case  basis. 

(6)  Under  10  U.S.C.  2324(e)(l)(M)  and 
41  U.S.C.  256(e)(l)(M),  the  costs  of 
severance  payments  to  foreign  nationals 
employed  imder  a  service  contract 
performed  outside  the  United  States  are 
imallowable  to  the  extent  that  such 
payments  exceed  amoimts  typically 
paid  to  employees  providing  similar 
services  in  the  same  indust^  in  the 
United  States.  Further,  under  10  U.S.C. 
2324(e)(l)(N)  and  41  U.S.C.  256(e)(l)(N), 
all  such  costs  of  severance  payments 
that  are  otherwise  allowable  are 
unallowable  if  the  termination  of 
employment  of  the  foreign  national  is 
the  result  of  the  closing  of,  or  the 
curtailment  of  activities  a*,  a  United 
States  facility  in  that  country  at  the 
request  of  the  govenmient  of  that 
country;  this  does  not  apply  if  the 
closing  of  a  facility  or  curtailment  of 
activities  is  made  pursuant  to  a  status- 
of-forces  or  other  country-to-country 
agreement  entered  into  with  the 
government  of  that  country  before 
November  29,  1989.  10  U.S.C.  2324(e)(3) 
and  41  U.S.C.  256(e)(2)  permit  the  head 
of  the  agency  to  waive  these  cost 
allowability  limitations  under  certain 
circumstances  (see  37.113  and  the 
solicitation  provision  at  52.237-8). 

(h)  Backpay.  Backpay  is  a  retroactive 
adjustment  of  prior  years'  salaries  or 
wages.  Backpay  is  unallowable  except 
as  follows: 

(1)  Payments  to  employees  resulting 
from  underpaid  work  actually 
performed  are  allowable,  if  required  by 
a  negotiated  settlement,  order,  or  coiut 
decree. 

(2)  Payments  to  union  employees  for 
the  difference  in  their  past  and  current 
wage  rates  for  working  without  a 
contract  or  labor  agreement  during  labor 
management  negotiation  are  allowable. 

(3)  Payments  to  nonunion  employees 
based  upon  results  of  union  agreement 
negotiation  are  allowable  only  if — 

(i)  A  formal  agreement  or 
imderstanding  exists  between 
management  and  the  employees 
concerning  these  payments;  or 

(ii)  An  established  policy  or  practice 
exists  and  is  followed  by  the  contractor 
so  consistently  as  to  imply,  in  effect,  an 
agreement  to  make  such  payments. 


PART  37— SERVICE  COrfTRACTINQ 

■  5.  Amend  section  37.113-1  by  revising 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 

37.1 13-1     Waiver  of  cost  allowability 
limitations. 

(a)  The  head  of  the  agency  may  waive 
the  31.205-6(g)(6)  cost  allowability 
limitations  on  severance  payments  to 
foreign  nationals  for  contracts  that — 


37.113-2    [Amended] 

■  6.  Amend  section  37.113-2  in 
paragraph  (b)  by  removing  ",  or 
designee,". 

PART  52— SOLICfTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  7.  Amend  section  52.237-8  by  revising 
the  date  of  the  provision,  paragraph  (a) 
and  the  introductory  text  of  paragraph  (b) 
of  the  provision  to  read  as  follows: 

52.237-8    Restriction  on  Severance 
Payments  to  Foreign  Nationals. 


Restriction  on  Severance  Payments  to 
Foreign  Nationals  (Aug  2003) 

(a)  The  Federal  Acquisition  Regulation 
(FAR),  at  31.205-6(g)(6),  limits  the  cost 
allowability  of  severance  payments  to  foreign 
nationals  employed  under  a  service  contract 
performed  outside  the  United  States  unless 
the  agency  grants  a  waiver  pursuant  to  FAR 
37.113-1  before  contract  award. 

(b)  In  making  the  determination  concerning 
the  granting  of  a  waiver,  the  agency  will 
determine  that — 

52.237-9    [Amended] 

■  8.  Amend  section  52.237-9  by  revising 
the  date  of  the  clause  to  read  "(Aug 
2003);  and  by  removing  fi"om  paragraph 
(a)  of  the  clause  "31 .205-6(g)(3)"  and 
adding  "31.205-6(g)(6)  in  its  place. 

[FR  Doc.  03-18536  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  23  and  52 

[FAC  2001-15;  PAR  Case  2000-005;  item 
V] 

RIN  9000-AJ44 

Federal  Acqui$itlon  Regulation; 
Leadership  in  Environmental 
Management  (EO- 13148) 

AGENCIES:  Dep^ment  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  r|le. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  hav^  agreed  on  a  final  rule 
amending  the  Kederal  Acquisition 
Regulation  (FAR)  to  implement 
Executive  Ordeir  (E.O.)  13148  of  April 
21,  2000,  Greeiiing  the  Government 
through  Leadeijship  in  Environmental 
Management. 

DATES:  Effective  Date:  August  25,  2003. 
FOR  FURTHER  INfORMATtON  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501—4755,  for  i  iformation  pertaining  to 
status  or  public  ation  schedules.  For 
clariHcation  of  content,  contact  Mr. 
Craig  R.  Goral,  Procurement  Analyst,  at 
(202)  501-3856  Please  cite  FAC  2001- 
15,  FAR  case  21 100-005. 


SUPPLEMENTARY 


INFORMATION: 


A.  Background 

DoD,  GSA,  ai  id  NASA  published  a 
proposed  rule  i  i  the  Federal  Register  at 
67  FR  55670,  .^igust  29,  2002.  with  a 
request  for  contments.  Two  respondents 
submitted  publ  ic  comments.  A 
discussion  of  tl  e  comments  is  provided 
below.  Differences  between  the 
proposed  and  the  final  rule  are 
discussed  in  p^agraph  1  below. 

1.  Comment  One  respondent 
recommended  the  following  changes  to 
FAR  23.1005:    I 

a.  Insert  "or  plans  to  implement" 
between  "implemented"  and  "an  EMS" 
at  FAR  23.1005h))(l)  and  (b)(2}(i); 

b.  Change  "contractors"  to  "the 
contractor"  at  23.1005(c)(1);  and 

c.  Remove  "FCA"  and  insert  "facility 
comphance  au(  it  or  an  environmental 
management  sjjstem  audit"  at  FAR 
23.1005(c)(2). 

Councils'-  Response: 


a.  Concur.  As  proposed,  FAR  23.1005 
requires  the  use  of  FAR  clause  52.223- 
5  at  facilities  with  an  environmental 
management  system  (EMS).  The 
clarification  expands  the  prescription 
for  the  use  of  the  clause  to  include 
situations  where  an  EMS  is 
contemplated. 

b.  Partially  concur.  The  Coimcils 
agree  that  there  is  a  grammatical  error, 
but  corrected  the  error  by  substituting 
the  term  "contractor  activities"  for 
"contractors  to  conduct  activities." 

c.  Concur.  The  inclusion  of  the  phrase 
"or  an  environmental  management 
system  audit"  acknowledges  an  agency's 
option  to  conduct  an  EMS  audit  in  lieu 
of  a  facility  compliance  audit  (FCA)  as 
provided  in  section  402(h)  of  Executive 
Order  13148. 

2.  Comment:  The  respondent 
recommended  that  the  FAR  rule  be 
reviewed  to  ensine  that,  wherever 
practicable,  the  FAR  actively  supports 
implementation  of  EMS  at  Federal 
facilities  including,  where  the  facility  or 
agency  deems  appropriate,  participation 
in  the  EMS  by  contracting  entities, 
including  suppliers.  The  FAR  change 
requires  more  than  the  mere  provision 
of  information  for  implementation  of  an 
EMS,  as  the  proposed  rule  now  states, 
to  instead  include  active  participation 
in  the  EMS,  where  the  facility  or  agency 
deems  it  necessary.  At  a  minimum,  the 
language  should  state  that  vendors, 
contractors,  and/or  subcontractors  are 
required  to  be  consistent  with  agency/ 
bureau  and/or  facility  EMS  policies. 

Cou/icjis'i?espo/ise;  Section  305(c)  of 
E.O.  13148  states:  "The  Federal 
Acquisition  Regulation  (FAR)  Council 
shall  develop  acquisition  policies  and 
procedures  for  contractors  to  supply 
agencies  with  all  information  necessary 
for  compliance  with  this  order."  The 
Coimcils  believe  that  the  rule  satisfies 
this  requirement. 

Per  section  306  of  E.O.  13148,  an 
Interagency  Environmental  Leadership 
Workgroup  "shall  develop  policies  and 
guidance  required  by  this  order  and 
member  agencies  shall  facilitate 
implementation  of  the  requirements  of 
this  order  in  their  respective  agencies." 
While  the  Councils  recognize  and  fully 
appreciate  the  need  for  EMS  policy  and 
standards,  these  agency /bineau  and/or 
facility  EMS  policies  will  vary  among 
agencies/bureaus  and  will  likely  evolve 
as  well.  Additionally,  the  level  of 
participation  required  by  contractors/ 
subcontractors  will  be  contract-specific. 
Therefore,  requirements  for  EMS 
participation  by  contractors/ 
subcontractors  would  have  to  be 
identified  in  the  contract  itself.  The 
recommended  language  does  not  serve 


this  piu-pose  and  would  lead  to 
contractual  ambiguities. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  imder  section  6(b)  of  Executive 
Order  12866,  Regulatory  Plaiming  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  as 
required  by  E.O.  13148,  this  rule  does 
not  change  the  current  policies  and 
procedures  in  FAR  Subparts  23.8,  23.9, 
and  23.10.  The  final  rule  provides  a 
means  for  agencies  to  obtain  contractor 
information  for  the  implementation  of 
EMSs  and  the  completion  of  FCAs  at 
certain  Federal  facilities.  Agencies  will 
determine  which  facilities  are 
appropriate  for  EMS  implementation. 
Federal  facilities  include  Government- 
owned,  contractor-operated  facilities, 
and  Government-owned  facilities  on 
which  muJtiple  contractors  perform 
services.  The  criteria  for  performing 
EMSs  indicate  that  large,  rather  than 
small.  Federal  facilities  are  more  likely 
to  be  included  in  EMSs,  and  these  large 
Federal  facilities  are  more  likely  to  be 
operated  by  large  businesses.  If,  on  the 
other  hand,  several  contractors  are 
performing  services  on  a  Government- 
owned  facility,  many  of  the  services 
performed  by  small  businesses  fall 
within  the  category  of  administrative 
support  services  considered 
"environmentally  clean"  and  not 
included  in  EMSs.  For  similar  reasons, 
the  requirement  pertaining  to  FCAs  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  final  rule 
contains  information  collection 
requirements.  These  changes  to  the  FAR 
will  increase  the  information  collection 
requirement  currently  approved  under 
Office  of  Management  and  Budget 
Control  Number  9000-0147,  since  the 
rule  requires  contractors  to  provide 
information  needed  by  a  Federal  facility 
to  implement  an  EMS  (Alternate  I  of 
FAR  52.223-5)  and  to  complete  an  FCA 
(Alternate  IT  of  FAR  52.223-5). 
Accordingly,  the  FAR  Secretariat  has 
forwarded  a  request  for  approval  of  the 
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increased  information  collection 
requirement  concerning  Leadership  in 
Environmental  Management  (E.O. 
13148)  to  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501,  et  seq. 
Interested  parties  may  obteun  copies  of 
the  form  and  supporting  documents 
increasing  the  burden  hours  from  the 
FAR  Secretariat  by  requesting  OMB 
Control  Number  9000-0147,  Leadership 
in  Environmental  Management  (E.O. 
13148). 

List  of  Subjects  in  48  CFR  Parts  23  and 
52 

Government  procurement. 
Dated:  July  16,  2003. 
Laura  Auletta, 

Director,  Acquisition  Policy  Division. 

■  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  23  and  52  as  set 
forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  23  and  52  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  IZl(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  23— ENVIRONMENT.  ENERGY 
AND  WATER  EFFICIENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

■  2.  Add  section  23.001  to  read  as 
follows: 

23.001     Definition. 

Toxic  chemical,  as  used  in  this  part, 
means  a  chemical  or  chemical  category 
listed  in  40  CFR  372.65. 

■  3.  Amend  section  23.702  by  revising 
paragraph  (d)  to  read  as  follows: 

23.702    Authorities. 

***** 

(d)  Executive  Order  13148  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Environmental 
Management. 

***** 

■  4.  Amend  section  23.801  by  revising 
paragraph  (b)  to  read  as  follows: 

23.801     Authorities. 

***** 

(b)  Executive  Order  13148  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Enviroiunental 
Management. 


23.803    [Amended] 

■  5.  Amend  section  23.803  in  the 
introductory  text  of  paragraph  (b)  by 
removing  "ensure  that  acquisitions"; 
and  in  paragraph  (b)(1)  by  removing 


"Executive  Order  12843"  and  adding 
"Executive  Order  13148"  in  its  place. 

Subpart  23.9 — Contractor  Compliance 
With  Toxic  Chemical  Release 
Reporting 

■  6.  Revise  the  heading  of  Subpart  23.9 
as  set  forth  above. 

■  7.  Revise  section  23.901  to  read  as 
follows: 

23.901  Purpose. 

This  subpart  implements  the 
requirements  of  Executive  Order  (E.O.) 
13148  of  April  21,  2000,  Greening  the 
Government  through  Leadership  in 
Environmental  Management. 

■  8.  In  section  23.902,  add  a  sentence  to 
the  end  of  paragraph  (b)  to  read  as 
follows: 

23.902  General. 

***** 

(b)  *  *  *  See  EPA's  Web  site  at 
http://www.epa.gov/tri  for  guidance. 

23.903  [Amended] 

■  9.  In  section  23.903,  amend  paragraph 
(a)  by  removing  "(including  all 
options)"; 

23.904  [Removed] 

23.905  through  23.907    [Redesignated  as 

23.904  through  23.906] 

■  10.  Remove  section  23.904  and 
redesignate  sections  23.905,  23.906,  and 
23.907  as  23.904.  23.905,  and  23.906, 
respectively; 

■  11.  In  the  newly  designated  section 
23.905,  revise  paragraphs  (a) 
introductory  text  and  (a)  (2)  (iv),  and 
amend  pjiragraph  (d)  by  removing  "E.O. 
12969"  and  adding  "E.O.  13148"  in  its 
place.  The  revised  text  reads  as  follows: 

23.905  Requirements. 

(a)  E.O.  13148  requires  that 
solicitations  for  competitive  contracts 
expected  to  exceed  $100,000  include,  to 
the  maximiun  extent  practicable,  as  an 
award  eligibility  criterion,  a  certification 
by  an  offeror  that,  if  awarded  a  contract, 
either — 
***** 

(2)*    *   * 

(iv)  Do  not  fall  within  the  following 
Standard  Industrial  Classification  (SIC) 
codes  or  their  corresponding  North 
American  Industry  Classification 
System  sectors: 

(A)  Major  group  code  10  (except  1011, 
1081,  and  1094. 

(B)  Major  group  code  1 2  (except 
1241). 

(C)  Major  group  codes  20  through  39. 

(D)  Industry  code  4911,  4931,  or  4939 
(limited  to  facilities  that  combust  coal 


and/or  oil  for  the  purpose  of  generating 
power  for  distribution  in  commerce). 
(E)  Industry  code  4953  (limited  to 
facilities  regulated  under  the  Resource 
Conservation  and  Recovery  Act,  Subtitle 
C  (42  U.S.C.  6921,  et  seq.),  or  5169,  or 
5171.  or  7389  (limited  to  facilities 
primarily  engaged  in  solvent  recovery 
services  on  a  contract  or  fee  basis);  or 
***** 

■  12.  In  the  newly  designated  section 
23.906,  revise  paragraph  (a),  and  amend 
paragraph  (b)  by  removing  "(including 
all  options)".  The  revised  text  reads  as 
follows: 

23.906    Solicitation  provision  and  contract 
clause. 

***** 

(a)  Insert  the  provision  at  52.223-13, 
Certification  of  Toxic  Chemical  Release 
Reporting,  in  all  solicitations  for 
competitive  contracts  expected  to 
exceed  $100,000  and  competitive  8(a) 
contracts,  unless  it  has  been  determined 
in  accordance  with  23.905(b)  that  to  do 
so  is  not  practicable;  and 
***** 

■  13.  Revise  Subpart  23.10,  consisting  of 
sections  23.1000  through  23.1005,  to 
read  as  follows: 

Subpart  23.10 — Federal  Compliance 
With  Right-to-Know  Laws  and 
Pollution  Prevention  Requirements 

23.1000  Scope. 

This  subpart  prescribes  policies  and 
procedures  for  obtaining  information 
needed  for  Government — 

(a)  Compliance  with  right-to-know 
laws  and  pollution  prevention 
reauirements; 

(h)  Implementation  of  an 
environmental  management  system 
(EMS)  at  a  Federal  facility;  and 

(c)  Completion  of  facility  compliance 
audits  (FCAs)  at  a  Federal  facility. 

23.1001  Authorities. 

(a)  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986, 
42  U.S.C.  11001-11050  (EPCRA). 

(b)  Pollution  Prevention  Act  of  1990, 
42  U.S.C.  13101-13109  (PPA). 

(c)  Executive  Order  13148  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Environmental 
Management. 

23.1002  Applicability. 

The  requirements  of  this  subpart 
apply  to  facilities  owned  or  operated  by 
an  agency  in  the  customs  territory  of  the 
United  States. 

23.1003  Definitions. 

As  used  in  this  subpart — 
Federal  agency  means  an  executive 
agency  (see  2.101). 


43870 


Federal  Register / Vol.  68,  No.  142 / Thursday,  July  24,  2003 /Rules  and  Regulations 


Priority 
identified  by 
Environmenta 
or.  altemativei  y 
to  section  503 
of  April  21 
Government 
Environmenta 


cheifiical  means  a  chemical 
Interagency 
Leadership  Workgroup 
,  by  an  agency  pursuant 
af  Executive  Order  13148 
Greening  the 
tHrough  Leadership  in 
Management. 


t  le : 


20  30, 


23.1004  Requirements. 

(a)  E.O.  131^  8  requires  Federal 
facilities  to  coi  nply  with  the  provisions 
of  EPCRA  and  PPA. 

(b)  Pursuant  to  E.O.  13148,  and  any 
agency  implen  lenting  procedures,  every 
new  contract  t  lat  provides  for 
performance  o:  i  a  Federal  facility  shall 
require  the  cor  tractor  to  provide 
information  n€  cessary  for  the  Federal 
agency  to  com  )ly  with  the — 

(1)  Emergen!  y  planning  and  toxic 
release  reportii  ig  requirements  in 
EPCRA,  PPA,  jnd  E.O.  13148; 

(2)  Toxic  ch(  mical,  priority  chemical, 
and  hazardous  substance  release  and 
use  reduction  jioals  of  sections  502  and 
503  of  Executi  e  Order  13148;  and 

(3)  Requiren  ents  for  EMSs  and  FCAs 
if  the  place  of  |  lerformance  is  at  a 
Federal  facilit)  designated  by  the 
agency. 

23.1005  Contract  clause 

(a)  Insert 
Pollution 
Information,  ir 
contracts  that 
in  whole  or  in 

(b)  Use  the  c 

I  if  the  contrac 
contractor — 

(l)Operati 
Federal  facility 
implemented 
EMS;  or 

(2)  Activities 

(i)  To  be 
operated  Fedeijal 
implemented 
EMS;  and 

(ii)  That  the 
are  covered  wi 

(c)  Use  the  c 

II  if— 

(1)  The  contract 
contractor 
facility;  and 

(2)  the 
the  contractor 
included  withi^i 
environmental 
audit. 


the  clause  at  52.223-5, 
Prevention  and  Right-to-Know 
solicitations  and 
rovide  for  performance, 
jart,  on  a  Federal  facility, 
ause  with  its  Alternate 
provides  for 


noil 


cr 


ageni  :y 


or  maintenance  of  a 
at  which  the  agency  has 
plans  to  implement  an 


and  operations — 
per^rmed  at  a  Government- 
facility  that  has 
plans  to  implement  an 


cr  1 


igency  has  determined 

hin  the  EMS. 

ause  with  its  Alternate 

provides  for 
actitities  on  a  Federal 


has  determined  that 
i  ictivities  should  be 

the  FCA  or  an 
management  system 


PART  52— SOilCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 


■  14.  Amend  section 
revising  the  da  ;e 
paragraph  (b){-j)( 


52.213-4  by 
of  the  clause  and 
vii)  to  read  as  follows: 


52.213-4  Terms  and  Conditions — 
Simplified  Acquisitions  (Other  Than 
Commercial  Items). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  than  Commercial  Items) 
(Aug  2003) 

***** 

(b)*  *  * 

(D*  *  * 

(vii)  52.223-5,  Pollution  Prevention  and 
Right-to-Know  Information  (Aug  2003)  (E.O. 
13148]  (Applies  to  services  performed  on 
Federal  facilities). 
***** 

■  15.  Revise  section  52.223-5  to  read  as 
follows: 

52.223-5    Pollution  Prevention  and  Right- 
to-Know  Information. 

As  prescribed  in  23.1005,  insert  the 
following  clause: 

Pollution  Prevention  and  Right-to-Know 
Information  (Aug  2003) 

(a)  Definitions.  As  used  in  this  clause — 
Priority  chemical  means  a  chemical 

identified  by  the  Interagency  Environmental 
Leadership  Workgroup  or,  alternatively,  by 
an  agency  pursuant  to  section  503  of 
Executive  Order  13148  of  April  21,  2000, 
Greening  the  Government  through 
Leadership  in  Environmental  Management. 

Toxic  chemical  means  a  chemical  or 
chemical  category  listed  in  40  CFR  372.65. 

(b)  Executive  Order  13148  requires  Federal 
facilities  to  comply  with  the  provisions  of  the 
Emergency  Planning  and  Community  Right- 
to-Know  Act  of  1986  (EPCRA)  (42  U.S.C. 
11001-11050)  and  the  Pollution  Prevention 
Act  of  1990  (PPA)  (42  U.S.C.  13101-13109). 

(c)  The  Contractor  shall  provide  all 
information  needed  by  the  Federal  facility  to 
comply  with  the  following: 

(1)  The  emergency  planning  reporting 
requirements  of  section  302  of  EPCRA. 

(2)  The  emergency  notice  requirements  of 
section  304  of  EPCRA. 

(3)  The  list  of  Material  Safety  Data  Sheets, 
required  by  section  311  of  EPCRA. 

(4)  The  emergency  and  hazardous  chemical 
inventory  forms  of  section  312  of  EPCRA. 

(5)  The  toxic  chemical  release  inventory  of 
section  313  of  EPCRA.  which  includes  the 
reduction  and  recycling  information  required 
by  section  6607  of  PPA. 

(6)  The  toxic  chemical,  priority  chemical, 
and  hazardous  substance  release  and  use 
reduction  goals  of  sections  502  and  503  of 
Executive  Order  13148. 

(End  of  clause) 

Alternate  I  (Aug  2003).  As  prescribed  in 
23.1005(b),  add  the  following  paragraph 
(c)(7)  to  the  basic  clause: 

(c)(7)  The  environmental  management 
system  as  described  in  section  401  of  E.O. 
13148. 

Alternate  II  (Aug  2003).  As  prescribed  in 
23.1005(c),  add  the  following  paragraph  (c)(7) 
to  the  basic  clause.  If  Alternate  I  is  also 
prescribed,  renumber  paragraph  (c)(7)  as 
paragraph  (c)(8). 

(c)(7)  The  facility  compliance  audits  as 
described  in  section  402  of  E.O.  13148. 


■  16.  Amend  section  52.223-13  by 
revising  the  introductory  text,  the  date  of 
the  provision,  and  paragraphs  (a), 
(b)(2)(0  and  (b){2)(iv)  to  read  as  follows: 

52.223-1 3    Certification  of  Toxic  Chemical 
Release  Reporting. 

As  prescribed  in  23.906(a),  insert  the 
following  provision: 

Certification  of  Toxic  Chemical  Release 
Reporting  (Aug  2003) 

(a)  Executive  Order  13148,  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Environmental  Management,     , 
requires  submission  of  this  certification  as  a 
prerequisite  for  contract  award. 

(b)  *   *   * 
(2)  *   *   * 

[    1  (i)  The  facility  does  not  manufacture, 
process,  or  otherwise  use  any  toxic  chemicals 
listed  in  40  CFR  372.65; 
***** 

[    ]  (iv)  The  facility  does  not  fall  within 
the  following  Standard  Industrial 
Classification  (SIC)  codes  or  their 
corresponding  North  American  Industry 
Classification  System  sectors: 

(A)  Major  group  code  10  (except  1011, 
1081,  and  1094. 

(B)  Major  group  code  12  (except  1241). 

(C)  Major  group  codes  20  through  39. 

(D)  Industry  code  4911,  4931,  or  4939 
(limited  to  facilities  that  combust  coal  and/ 
or  oil  for  the  purpose  of  generating  power  for 
distribution  in  commerce). 

(E)  Industry  code  4953  (limited  to  facilities 
regulated  under  the  Resource  Conservation 
and  Recovery  Act,  Subtitle  C  (42  U.S.C.  6921, 
et  seq.).  5169,  5171,  or  7389  (limited  to 
facilities  primarily  engaged  in  solvent 
recovery  services  on  a  contract  or  fee  basis); 
or        ' 


■  17.  Amend  section  52.223-14  by 
revising  the  introductory  text,  the  date  of 
the  clause,  and  paragraphs  (b)(1)  and 
(b)(4)  to  read  as  follows: 

52.223-14    Toxic  Chemical  Release 
Reporting. 

As  prescribed  in  23.906(b),  insert  the 
following  clause: 

Toxic  Chemical  Release  Reporting  (Aug 
2003) 

***** 

(b)*   *   * 

(1)  The  facility  does  not  manufacture, 
process,  or  otherwise  use  anv  toxic  chemicals 
listed  in  40  CFR  372.65; 
***** 

(4)  The  facility  does  not  fall  within  the 
following  Standard  InHustrial  Classification 
(SIC)  codes  or  their  corresponding  North 
American  Industry  Classification  System 
sectors: 

(i)  Major  group  code  10  (except  1011, 1081, 
and  1094. 

(ii)  Major  group  code  12  (except  1241). 

(iii)  Major  group  codes  20  through  39. 

(iv)  Industry  code  4911,  4931,  or  4939 
(limited  to  facilities  that  combust  coal  and/ 
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or  oil  for  the  purpose  of  generating  power  for 
distribution  in  commerce). 

(v)  Industry  code  4953  (limited  to  facilities 
regulated  under  the  Resource  Conservation 
and  Recovery  Act,  Subtitle  C  (42  U.S.C.  6921, 
et  seq.)),  5169,  5171,  or  7389  (limited  to 
facilities  primarily  engaged  in  solvent 
recovery  services  on  a  contract  or  fee  basis); 
or 


[FR  Doc.  03-18537  Filed  7-23-03;  8:45  am] 

BILLING  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAC  2001-15;  FAR  Case  2001-024;  Item 
VI] 

RIN  9000-AJ42 

Federal  Acquisition  Regulation;  Selling 
Cost  Principle 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  "selling  costs"  cost 
principle  by  restructuring  the 
paragraphs  and  removing  unnecessary 
and  duplicative  language  to  increase 
clarity. 

DATES:  Effective  Date:  August  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Edward  Loeb  at  (202)  501-0650.  Please 
cite  FAC  2001-15,  FAR  case  2001-024. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  55682,  August  29,  2002,  with 
request  for  comments.  One  respondent 
submitted  comments;  a  discussion  of 
the  comments  is  provided  below. 
Differences  between  the  proposed  rule 
and  final  rule  are  discussed  in 
paragraph  B.2.  below. 


B.  Public  Comments 

Clarity  of  the  Cost  Principle 

1 .  Comment:  Revise  proposed  FAR 
31.205-38(a).  The  cost  principle's 
readability  and  clarity  can  be  improved 
by  changing  the  second  sentence  of  the 
proposed  paragraph  (a)  from  "The  cost 
of  any  selling  efforts  other  than  those 
addressed  in  this  cost  principle  are 
unallowable"  to  "The  costs  of  selling 
efforts  are  allowable  unless  expressly 
identified  as  unallowable  in  this  or  any 
other  cost  principle."  The  proposed 
wording  will  be  difficult  to  apply  in  the 
field.  The  respondent  is  unaware  of  any 
selling  costs  that  are  not  already 
included  in  the  cost  principle. 

Councils'  response:  Nonconcur.  The 
sentence  in  question  was  simply  moved 
from  the  current  paragraph  (d)  to  the 
beginning  of  the  cost  principle.  The 
sentence  is  not  new;  it  was  originally 
included  to  comply  with  the  provisions 
of  section  91 1  of  the  Defense 
Procurement  Improvement  Act  of  1985 
(codified  at  10  U.S.C.  2324  (f){l){J)), 
which  required  that  the  allowability  of 
selling  and  marketing  costs  be  clarified. 
At  that  time.  Congress  and  the  General 
Accounting  Office  (GAO)  were 
concerned  about  potential  negotiation  of 
50/50  splits  of  the  costs  in  this  area  due 
to  unclear  wording  of  the  cost  principle. 
The  intent  was  to  ensure  that  any  gray 
areas  of  selling  costs  would  be 
disallowed,  particularly  the  costs  of 
broadly  targeted  selling  and  marketing. 
The  current  wording  continues  this 
intent. 

Cost  Principle  Consistency 

2.  Comment:  Delete  portion  of 
proposed  FAR  31.205-38(a).  The  last 
sentence  in  the  proposed  paragraph  (a) 
is  not  needed  as  it  reiterates  what  is 
already  included  in  31.204(c) 
(Application  of  principles  and 
procedures). 

Councils'  response:  Partially  concur. 
Do  not  agree  that  the  intent  of  the 
sentence  in  question  is  adequately 
covered  by  31.204(c).  However,  the 
Councils  concluded  that  the  objective  of 
this  sentence  is  already  adequately 
achieved  by  the  operation  of  the 
proposed  paragraph  (b)  which  directs 
the  reader  to  other  specific  cost 
principles  governing  the  allowability  of 
the  identified  categories  of  costs,  and 
the  second  sentence  of  the  proposed 
paragraph  (a)  which  makes  any  selling 
efforts  other  than  those  addressed  in  the 
cost  principle  unallowable.  Therefore, 
the  last  sentence  of  paragraph  (a)  is 
deleted. 


Cost  Principle  Elimination 

3.  Comment:  Delete  proposed  FAR 
31.205-38.  With  the  exception  of  its  last 
paragraph,  the  proposed  cost  principle 
defines  selling  costs  and  expressly  states 
they  are  allowable  or  refers  the  reader  to  . 
other  cost  principles  for  the 
determination  of  allowability  of  related 
costs.  Therefore,  consideration  should 
be  given  to  completely  eliminating  the 
cost  principle,  after  moving  the 
proposed  paragraph  (c)  to  another  cost 
principle,  possibly  31. 205-33(f) 
(Professional  and  consultant  service 
costs). 

Councils'  response:  Nonconcur.  This 
cost  principle  has  disallowed  and 
should  continue  to  disallow  all  selling 
costs  not  made  specifically  allowable  by 
it  or  the  other  cited  cost  principles.  In 
addition,  this  cost  principle  clarifying 
the  allowability  of  selling  and  marketing 
costs  is  statutorily  required  by  10  U.S.C. 
2324(0(1)0)  and  41  U.S.C.  256(f)(l){J). 

General  Reformatting  of  FAR  Part 
31.205 

4.  Comment:  The  respondent  also 
recommended  that  the  Councils 
consider  a  general  reformatting  of  FAR 
Part  31,  Contract  Cost  Principles  and 
Procedures.  Specifically,  consideration 
should  be  given  to  establishing  a 
uniform  structure  for  the  selected  costs 
detailed  in  FAR  Subpart  31.205,  which 
the  respondent  believes  will  increase 
the  clarity  and  understanding  of  the  cost 
principles  and  thereby  reduce 
misinterpretation. 

Councils'  response:  Nonconcur.  The 
Councils  are  unaware  of  any  significant 
clarity  problems  with  the  current  FAR 
cost  principles  and  see  no  benefit  in  this 
recommendation.  While  it  is  true  that 
the  cost  principles  do  not  all  share  an 
identical  format,  it  does  not  follow  that 
this  makes  them  difficult  to  understand. 
Moreover,  such  a  comprehensive 
revision  of  the  cost  principles  could 
actually  increase  disputes  by 
substituting  new  wording  for 
longstanding,  court-tested  language. 

Of  the  48  current  FAR  cost  principles, 
16  are  only  one  paragraph  long,  and  11 
more  are  only  two  or  three  paragraphs 
long.  The  Councils  question  the  need  to 
"force-fit"  such  short  cost  principles 
into  a  uniform  format,  particularly  in 
the  absence  of  any  significant  clarity 
problems.  Not  only  would  the 
recommended  general  reformatting  of 
the  cost  principles  be  difficult  to 
accomplish,  but  it  would  also  offer  no 
obvious  benefit  to  either  industry  or  the 
Government. 

The  Councils  recommend  instead  that 
industry  continue  to  identify  those 
individual  cost  principles  which  it 
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Dated:  July  16,  2003. 
Laura  Auletta, 
Director,  Acquisition  Policy  Division. 

m  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  31  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

■  1.  The  authority  citation  for  48  CFR 
part  31  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

31.205-1     [Amended] 

■  2.  Amend  section  31.205-1  in 
paragraph  (f)(1)  by  removing  from  the 
parenthetical  "31.205-38(c)"  and  adding 
"31.205-38(b)(5)"  in  its  place. 

31.205-12    [Amended] 

■  3.  Amend  section  31.205-12  in 
paragraph  (a)  by  removing  the  word 
"generalized"  and  adding  "general"  in 
its  place. 

■  4.  Amend  section  31.205-33  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (f);  and 
removing  the  parenthetical  sentence. 
The  revised  text  reads  as  follows: 

31 .205-33    Professional  and  consultant 
service  costs. 

***** 

(f)  Fees  for  services  rendered  are 
allowable  only  when  supported  by 
evidence  of  the  nature  and  scope  of  the 
service  furnished  (see  also  31.205- 
38(c)). 


*    *    * 


■  5.  Revise  section  31.205-38  to  read  as 

follows: 

31 .205-38    Selling  costs. 

(a)  "Selling"  is  a  generic  term 
encompassing  all  efforts  to  market  the 
contractor's  products  or  services,  some 
of  which  are  covered  specifically  in 
other  subsections  of  31.205.  The  costs  of 
any  selling  efforts  other  than  those 
addressed  in  this  cost  principle  are 
unallowable. 

(b)  Selling  activity  includes  the 
following  broad  categories: 

(1)  Advertising.  Advertising  is  defined 
at  31.205-l(b),  and  advertising  costs  are 
subject  to  the  allowability  provisions  of 
31.205-l(d)  and  (f). 

(2)  Corporate  image  enhancement. 
Corporate  image  enhancement  activities, 
including  broadly  targeted  sales  efforts, 
other  than  advertising,  are  included 
within  the  definition  of  public  relations 
at  31.205-l(a),  and  the  costs  of  such 
efforts  are  subject  to  the  allowability 
provisions  at  31.205-l(e)  and  (f). 

(3)  Bid  and  proposal  costs.  Bid  and 
proposal  costs  are  defined  at  31.205-18 


and  are  subject  to  the  allowability 
provisions  of  that  subsection. 

(4)  Market  planning.  Market  planning 
involves  market  research  and  analysis 
and  general  management  planning 
concerned  with  development  of  the 
contractor's  business.  Long-range 
market  planning  costs  are  subject  to  the 
allowability  provisions  of  31.205-12. 
Other  market  planning  costs  are 
allowable. 

(5)  Direct  selling.  Direct  selling  efforts 
are  those  acts  or  actions  to  induce 
particular  customers  to  purchase 
particular  products  or  services  of  the 
contractor.  Direct  selling  is 
characterized  by  person-to-person 
contact  and  includes  such  efforts  as 
familiarizing  a  potential  customer  with 
the  contractor's  products  or  services, 
conditions  of  sale,  service  capabilities, 
etc.  It  also  includes  negotiation,  liaison 
between  customer  and  contractor 
personnel,  technical  and  consulting 
efforts,  individual  demonstrations,  and 
any  other  efforts  having  as  their  purpose 
the  application  or  adaptation  of  the 
contractor's  products  or  services  for  a 
particular  customer's  use.  The  cost  of 
direct  selling  efforts  is  allowable. 

(c)  Notwithstanding  any  other 
provision  of  this  subsection,  sellers'  or 
agents'  compensation,  fees, 
commissions,  percentages,  retainer  or 
brokerage  fees,  whether  or  not 
contingent  upon  the  award  of  contracts, 
are  allowable  only  when  paid  to  bona 
fide  employees  or  established 
commercial  or  selling  agencies 
maintained  by  the  contractor  for  the 
purpose  of  securing  business. 

[FR  Doc.  03-18538  Filed  7-23-03;  8:45  am] 

BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  39 

[FAC  2001-15;  FAR  Case  2002-012;  Item 
VII] 

RIN  9000-AJ53 

Federal  Acquisition  Regulation; 
Section  508  Micropurchase  Exception 
Sunset  Provision 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 
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SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  convert  this  FAR 
case  from  an  interim  rule  to  a  final  rule 
without  change.  The  final  rule  amends 
the  FAR  to  extend  the  Electronic  and 
Information  Technology  (section  508) 
micropurchase  exception  to  October  1, 
2004. 

DATES:  Effective  Date:  July  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900,  or  Ms.  Angelena  Moy, 
Case  Manager,  at  (703)  602-1302.  The 
TTY  Federal  relay  number  for  further 
information  is  1-800-877-8973.  Please 
cite  FAC  2001-15,  FAR  case  2002-012. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

DoD,  GSA,  and  NASA  published  an 
interim  rule  in  the  Federal  Register  at 
67  FR  80321,  December  31,  2002,  that 
amended  FAR  39.204(a)  to  extend  the 
Electronic  and  Information  Technology 
(EIT)  micropurchase  exception  until 
October  1,  2004. 

The  60-day  comment  period  for  the 
interim  rule  ended  March  3,  2003. 
Public  comments  were  received  from 
four  commenters.  One  commenter 
submitted  comments  that  are  not 
relevant  and  outside  the  scope  of  the 
rule.  Another  commenter,  the  American 
Foundation  for  the  Blind  (AFB), 
believes  that  the  Government  is  not 
doing  enough  to  resolve  the  small 
purchase  problem  so  that  an  exception 
is  not  needed.  The  AFB  also  believes 
that  the  Government  should  create  tools 
with  questions  and  measurements  for 
the  Federal  purchaser  to  utilize  in 
determining  accessibility. 

The  remaining  two  commenters  fully 
support  the  rule.  They  also  submitted 
their  views  on  labeling  products  for 
micropurchases  made  using  the 
Government  purchase  card,  and  one  of 
the  commenter  also  addressed  how  it 
accomplished  its  internal  508  training. 
Summaries  of  these  views  follow: 

1.  Suggested  that  many  firms  in  the 
information  technology  industry  are 
unwilling  to  make  blanket  statements  on 
a  product  label  regarding  section  508 
because  interpretations  of  the  standards 
and  product  information  may  vary, 
exposing  companies  to  litigation  under 
the  False  Claims  Act. 


2.  Stated  that  creating  a  label  that 
would  provide  sufficient  information  to 
Federal  buyers  would  be  difficult  and 
expensive. 

3.  Stated  that  the  majority  of  the 
Governmentwide  purchase  card 
purchases  are  generally  made  using  the 
Internet  or  by  phone,  and  it  is  unlikely 
that  the  Government  buyer  would  see 
the  label  until  after  the  purchase. 

4.  Recommended  that,  as  an 
alternative  to  labeling,  the  Government 
purchaser  use  the  Voluntary  Product 
Accessibility  Template  (VPAT)  as  a  tool 
in  making  an  informed  decision 
regarding  accessibility. 

5.  Suggested  that  the  VPAT  assists  the 
Government  in  meeting  the  Acquisition 
Planning  and  Market  Research 
requirements  established  in  FAR  parts  7 
and  10,  respectively. 

6.  One  commenter  described  their 
intensive  efforts  to  train  their  sales 
forces  to  assist  purchasers  in  making 
their  accessibility  determinations  and  to 
put  in  place  systems  that  ensure 
engineers  include  accessibility  as  a  key 
design  requirement. 

The  above  views  will  be  considered 
before  the  Government  formulates  its 
next  step  regarding  acquisition  of 
electronic  and  information  technology 
products  and  services  under 
micropurchase  procedures. 

We  applaud  industry's  efforts  to  build 
accessibility  features  into  their  products 
and  their  participation  in  making 
information  about  product  features 
available  by  completing  the  VPAT.  We 
encourage  industry  to  continue  to  work 
toward  a  solution  that  will  assist  the 
Government  purchase  cardholder,  who 
may  have  little  technical  knowledge 
regarding  section  508,  in  purchasing 
products  and  services  that  meet  the 
applicable  accessibility  standards. 

"The  Federal  Government  is  in 
continual  collaboration  with  the 
Accessibility  Forum  to  focus  on  long- 
term  solutions  that  will  assist  the 
Government  in  making  informed 
decisions  about  section  508-related 
procurements.  We  are  hopeful  that  a 
solution  can  be  found  that  will  be 
agreeable  to  both  industry  and  the 
Government. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 


rule  will  not  have  a  significant 
economic  impact  on  a  substant'al 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  for 
purchases  under  $2,500  (a 
"micropurchase"),  no  competitive 
quotatiohs  have  to  be  obtained  and 
micropurchases  are  no  longer  reserved 
exclusively  for  small  firms. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  39 

Government  procurement. 

Dated:  July  16,  2003. 
Laura  Auletta, 
Director.  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  Without 
Change 

■  Accordingly,  DoD,  GSA,  and  NASA 
adopt  the  interim  rule  amending  48  CFR 
part  39,  which  was  published  in  the 
Federal  Register  at  67  FR  80321, 
December  31,  2002,  as  a  final  rule 
without  change. 

Authority:  40  U.S.C.  121(c);  10  U.S.C.  . 
chapter  137;  and  42  U.S.C.  2473(c). 

[FR  Doc.  03-18539  Filed  7-23-03;  8:45  am] 

8ILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  19  and  52 
[FAC  2001-15;  Item  VIII] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  (FAR)  in  order  to  update 
references  and  make  editorial  changes. 
DATES:  Effective  Date:  July  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
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501-4755,  for 
status  or 
cite  FAC  2001 
Amendments 


1  nformation  pertaining  to 
publii  ;ation  schedules.  Please 
15,  Technical 


List  of  Subject^  in  48  CFR  Parts  19  and 
52 


Government 


procurement. 


Dated:  (uly  16.  2003. 
Laura  Auletta, 
Director,  Acquisition  Policy  Division. 

■  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  19  and  52  as  set 
forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  19  and  52  is  revised  to  read  as 
follows: 


Authority:  40  U.S.C.  121(c;);  10  U.S.C. 
chapter  137;  and  42  II.S.C.  2473(ci. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

■  2.  Amend  section  19.1005  by  revising 
paragraph  (a)  to  read  as  follows: 

19.1005    Applicability. 

(a)  Designated  industry  groups. 


NAICS  code 


NAICS  description 


1 .  Construction  (Except  Dredging)  Subsector  236 — Construction  of  Buildings 


236115 
236116 
236117 
236118 
236210 
236220 


^  ew  Single-Family  Housing  Construction  (except  Operative  Builders). 

^ew  Multi-Family  Housing  Construction  (except  Operative  Builders). 

^  ew  Housing  Operative  Builders. 

F  esidential  Remodelers. 

Ir  dustri^l  Building  Construction 

C  ommercial  and  Institutronal  Building  Construction. 


Subsector  237 — Heavy  and  Civil  Engineering  Construction 


237110 
237120 
237130 
237210 
237310 
237990 


I  V  'ater  and  Sewer  Line  and  Related  Structures  Constmction. 
C  il  and  Gas  Pipeline  and  Related  Structures  Construction. 
F  Dwer  and  Communication  Line  and  Related  Structures  Construction. 
L  and  Subdivision. 

F  Ighway,  Street,  and  Bridge  Construction 
Other  Heavy  and  Civil  Engineering  Constmction  (except  dredging). 


Subsector  238 — Specialty  Trade  Contractors 


238110  .. 
238120  .. 
238130  .. 
238140  .. 
238150  .. 
238160  .. 
238170  .. 
238190  .. 
238210  .. 
238220  .. 
238290  .. 
238310  .. 
238320  .. 
238330  .. 
238340  .. 
238350  .. 
238390  .. 
238910  .. 
238990  .. 


I 


P  Dured  Concrete  Foundation  and  Structure  Contractors. 

S  [ructural  Steel  and  Precast  Concrete  Contractorl. 

F  aming  Contractors. 

K  asonry  Contractors. 

G  lass,  and  Glazing  Contractors. 

F  DOfing  Contractors. 

S  ding  Contractors. 

C  (tier  Foundation.  Structure,  and  Building  Exterior  Contractors. 

E  ectrical  Contractors. 

P  umbing.  Heating,  and  Air-Conditioning  Contractors. 

C  (her  Building  Equipment  Contractors. 

C  rywall  and  Insulation  Contractors. 

F  ainting  and  Wall  Covering  Contractors. 

F  ooring  Contractors. 

T  le  and  Terrazzo  Contractors. 

F  nish  Carpentry  Contractors. 

C  Iher  Building  Finishing  Contractors. 

S  te  Preparation  Contractors. 

a)|  Other  Specialty  Trade  Contractors. 


2.  Non-Nuclear  Ship  Repair 


336611       . 
PSC  J998 


PSC  J999 


S  lip  Building  and  Repairing. 

M  on-nuclear  Ship  Repair  (East)  Ship  Repair  (including  overhauls  and  conversions)  performed  on  non-nuclear  propelled  and  non- 
propelled  ships  east  of  the  108th  meridian. 

I^n-nuclear  Ship  Repair  (West)  Ship  Repair  (including  overhauls  and  conversions)  performed  on  non-nuclear  propelled  and  non- 
propelled  ships  west  of  the  1 08th  meridian. 


3.  Architectural  and  Engineering  Services  (Including  Surveying  and  Mapping) 


541310  

541330  

PSC  cm 

PSC  C1 12 
PSC  C1 13 
PSC  C114 
PSC  C115 
PSC  CI 16 
PSC  C1 17 
PSC  C1 18 
PSC  C1 19 
PSC  C121 


A  rchitectural  Services  or; 

E  tigineering  Services. 

A  dministrative  and  Service  Buildings. 

A  rfield.  Communication  and  Missile  Facilities. 

E  Jucational  Buildings. 

F  ospital  Buildings. 

Ir  dustrial  Buildings. 

F  esidential  Buildings. 

V  'arehouse  Buildings. 

P  esearch  and  Development  Facilities. 

C  ther  Buildings 

C  onservation  and  Development. 
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NAICS  code 


r4AICS  description 


PSC  0122 
PSC  CI  23 
PSC  C124 
PSC  CI 29 
PSC  CI 30 
PSC  C21 1 
PSC  C212 
PSC  C213 
PSC  S214 
PSCC215 
PSC  C216 
PSC  C219 

541380  

541370  

PSCT002 
PSCT004 
PSCT008 
PSCT009 
PSC  T014 
PSCR404 


Higtiways,  Roads,  Streets,  Bridges  and  Railways. 

Electric  Power  Generation  (EPG). 

UtIKties. 

Ottier  Non-BuHding  Structures. 

Restoration. 

Architect-Engineering  Services  (Including  larKlscapIng,  Interior  layout,  and  designing). 

Engineering  Drafting  Sen/ices. 

A&E  Inspection  Services  (non-construction). 

A&E  Management  Engineering  Sendees. 

A&E  Production  Engineering  Services  (including  Design  and  Control,  and  Building  Programming). 

Marine  Architect  arvj  Engineering  Services. 

Otfrer  Architect  and  Engineering  Services. 

Geophysical  Sun/eying  and  Mapping  Services  or;  ■ 

Surveying  and  Mapping  (except  Geophysical)  Sen/ices. 

Cartography  Services. 

Charting  Services. 

Photogrammetry  Services. 

Aerial  Photographic  Services. 

Topography  Services. 

Land  Surveys,  Cadastral  Services  (non-construction). 


4.  Refuse  Systems  and  Related  Services 


562111  .... 
562119  .... 
562219  .... 
PSC  S205 


Solid  Waste  Collection  or; 

Other  Waste  Collection  or; 

Other  Nonhazardous  Waste  Treatment  and  Disposal. 

Trash/Garbage  Collection  Services — including  Portable  Sanitation  Services. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  3.  Amend  section  52.212-1  by  revising 
the  date  of  the  provision  and  paragraph 
(i)(2)(ii)(B)  to  read  as  follows: 

52.21 2-1    instructions  to  Offerors- 
Commercial  Items. 

Instructions  to  Ofrerors — Commercial  Items 
(July  2003) 

****** 

(i)  *  *  * 
(2)  *  *  * 
(ii)*   *   * 

(B)  Through  the  DoDSSP  Internet  site 
at  http://dodssp.daps.mil. 

***** 

[FR  Doc.  03-18540  Filed  7-23-03;  8:45  am] 
ertUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION;  Small  entity  compliance  guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 

List  of  Rules  in  FAC  2001-15 


Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121).  It  consists  of  a 
summary  of  rules  appearing  in  Federal 
Acquisition  Circular  (FAC)  2001-15 
which  amends  the  FAR.  An  asterisk  (*) 
next  to  a  rule  indicates  that  a  regulatory 
flexibility  analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  604.  Interested 
parties  may  obtain  further  information 
regarding  these  rules  by  referring  to  FAC 
2001-15  which  precedes  this  document. 
These  documents  are  also  available  via 
the  Internet  at  http://www.amet.gov/far. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Duarte,  FAR  Secretariat,  (202) 
501—4225.  For  clcirification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 


Subject 

Elimination  of  Standard  Form  129,  Solicitation  Mailing  List  Application  

Energy-Efficient  Standby  Power  Devices  

Electronic  Listing  of  Acquisition  Vehicles  Available  For  Use  By  More  Than  One  Agency 

Compensation  Cost  Principle 

Leadership  in  Environmental  Management  (E.O.  13148)  

Selling  Cost  Principle  , 

Section  508  Micropurchase  Exception  Sunset  Provision  

Technical  Amendments. 


FAR  case 


Analyst 


I  ... 

II  .. 

III  . 
IV. 

v.. 

VI  . 

VII 

VIM 


2001-032 
2001-028 
2001-030 
2001-008 
2000-005 
2001-024 
2002-012 


De  Stefano. 

Smith. 

Zatfos. 

Loeb. 

Goral. 

Loeb. 

Nelson. 


43876 


Federal  Register /Vol.  68,  No.  142  /  Thursday,  July  24,  2003 /Rules  and  Regulations 


Item  I — Elimination  of  Standard  Form 
129,  Solicitation  Mailing  List 
Application  (FAR  Case  2001-032) 

This  final  rule  removes  the 
requirement  foi  contracting  offices  to 
establish  and  maintain  manual 
solicitation  ma  ling  lists  and  the  need  to 
use  the  Standai  d  Form  (SF)  129, 
Solicitation  Ma  iling  List  Application. 
The  purpose  ol  the  rule  is  to  broaden 
use  and  relianc  b  on  e-business 
applications.  It  is  expected  that  this  rule 
will  eliminate,  in  part,  the  need  for 
contracting  offi  ces  to  maintain  paper- 
based  sources  c  f  contractor  information. 

Item  n — Energy-Efficient  Standby 
Power  Devices  (FAR  Case  2001-028) 


I 


This  final  rufe  implements  Executive 
Order  13221,  o  July  31,  2001,  Energy- 
Efficient  Stand  )y  Power  Devices,  by 
providing  guidi  ince  on  energy-efficient 
standby  power  devices.  The  mle  also 
clarifies  require  ments  for  the  piu'chase 
of  recovered  mi  iterial.  The  requirements 
of  this  rule  app  y  to  contracting  officers 
that  purchase  p  roducts  that  use  external 
standby  power  devices  or  that  contain 
an  internal  stan  dby  power  function,  and 
products  that  aj  e  composed  of  recovered 
material.  Government  contracting  and 
technical  perso  [inel  will  need  to  ensure 
that  proposed  a  cquisitions  comply  with 
the  Govemmen  t  preference  for  energy- 
efficient  produ(  :ts. 

Item  III — Elect  onic  Listing  of 
Acquisition  Vehicles  Available  For  Use 
By  More  Than  One  Agency  (FAR  Case 
2001-030) 

This  final  rul  3  provides  the  regulatory 
underpinning  f  )r  the  operation  and  use 
of  an  online  dii  ectory  to  facilitate 
greater  awarene  ss  of  contracts  available 
for  multiple  agency  use.  The  rule — 

1.  Adds  a  new  Subpart  5.6, 
Publicizing  Multi-Agency  Use 
Contracts,  that-- 

(a)  Provides  t  le  Internet  address  to 
access  the  data  lase; 


(b)  Requires  agencies  to  enter 
information  into  the  database  within  ten 
days  of  award  of  a  Govemmentwide 
acquisition  contract  (GWAC),  multi- 
agency  contract.  Federal  Supply 
Schedule  contract,  or  other  procurement 
instrument  intended  for  use  by  multiple 
agencies  including  blanket  piuchase 
agreements  under  Federal  Supply 
Schedule  contracts;  and 

(c)  Requires  contracting  activities  to 
enter  information  into  the  database  by 
October  31,  2003,  on  all  existing 
contracts  and  other  procurement 
instruments  intended  for  use  by 
multiple  agencies,  except  for  those 
expiring  on  or  before  Jime  1,  2004. 

2.  Adds  language  at  FAR  7.105(b)(1) 
to  consider  the  sources  contained  in  the 
database  as  prospective  sources  of 
supplies  and  services. 

3.  Adds  language  at  FAR-^ 
10.002rb)(2)(iv)  to  encovu^e  querying 
the  database  during  market  research  for 
information  relevant  to  agency 
acquisitions. 

Item  IV — Compensation  Cost  Principle 
(FAR  Case  2001-0) 

This  final  rule  amends  the  FAR  to 
revise  the  "compensation  for  personal 
services"  cost  principle  by  removing 
unnecessary  and  duplicative  language 
and  restructuring  it.  This  rule  is  of 
particular  interest  to  contracting  officers 
who  use  cost  analysis  to  price  contracts 
and  modifications,  and  who  determine 
or  negotiate  reasonable  costs  in 
accordance  with  a  clause  of  a  contract, 
e.g.,  price  revision  of  fixed-price 
incentive  contracts,  terminated 
contracts,  indirect  cost  rates. 

Item  V — Leadership  in  Environmental 
Management  (E.G.  13148)  (FAR  Case 
2000-005) 

This  final  rule  provides  policies  and 
procedures  for  obtaining  contractor 
information  so  that  agencies  can 
implement  environmental  management 
systems  and  complete  facility 
compliance  audits.  The  rule  implements 


Executive  Order  13148  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Enviromnental 
Management.  The  requirements  of  this 
rule  apply  to  facilities  owned  or 
operated  by  Federal  agencies,  except 
those  facilities  located  outside  the 
United  States  and  its  outlying  areas. 

Item  VI— Selling  Cost  Principle  (FAR 
Case  2001-024) 

This  final  rule  amends  the  FAR  to 
revise  the  "selling  costs"  cost  principle 
by  restructuring  the  paragraphs  and 
removing  unnecessary  and  duplicative 
language  to  increase  clarity.  The  rule 
does  not  change  the  allowability  of 
selling  costs.  The  case  was  initiated  at 
the  request  of  the  Aerospace  Industries 
Association  (AIA).  This  rule  is  of 
particular  interest  to  contractors  and 
contracting  officers  v/ho  use  cost 
analysis  to  price  contracts  and 
modifications,  and  who  determine  or 
negotiate  reasonable  costs  in  accordance 
with  a  clause  of  a  contract,  e.g.,  price 
revision  of  fixed-price  incentive 
contracts,  terminated  contracts,  or 
indirect  cost  rates. 

Item  Vn — Section  5  Micropurchase 
Exception  Sunset  Provision  (FAR  Case 
2002-012) 

The  interim  rule  published  in  the 
Federal  Register  at  67  FR  80321, 
December  31,  2002,  is  converted  to  a 
final  rule,  without  change,  to  extend  the 
Electronic  and  Information  Technology 
(Section  5)  micropiuchase  exception  to 
October  1,2004. 

Item  Vni — Technical  Amendments 

These  amendments  update  references 
and  make  editorial  changes  at  FAR 
19.1005  and  52.212-1. 

Dated:  July  16,  2003. 
Laura  Auletta, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-18541  Filed  7-23-03;  8:45  am] 
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Thursday, 
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Part  V 

Department  of 
Transportation 

14  CFR  Part  399 

Policy  Statement  Amendment  and 
Withdrawal  and  Termination  of 
Rulemaking  Action;  Final  Rule  and  Notice 


Federal  Aviation  Administration 

14  CFR  Parts  21,  36,  et  al. 
Disposition  of  Comments  to  Final  Rules 
and  Withdrawal  of  Proposed  Rules  and 
Policy  Statement;  Final  Rule,  Proposed 
Rule,  and  Notice 


Federal  Highway  Administration 

23  CFR  Part  945 

Dedicated  Short  Range  Communications 
in  Intelligent  Transportation  Systems 
(rrs)  Commercial  Vehicle  Operations; 
Proposed  Rule 


Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  391,  393,  395,  and  396 
Motor  Carrier  Safety  Standards — 
Withdrawal  of  Proposed  Rulemaking; 
Proposed  Rules 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  583 
Motor  Vehicle  Safety  Standards — 
Termination  of  Proposed  Rulemaking; 
Proposed  Rules 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  No.  O^T-2003-15243] 

Withdrawal  and  Termination  Actions 

AGENCY:  Department  of  Transportation. 
Office  of  tlie  secretary. 
ACTION:  Notic  e  of  witlidrawal  and 
termination  qf  rulemaking  actions. 


summary:  Th  3  Department  of 
Transportatic  n  (DOT)  is  announcing  its 
decision  to  w  ithdraw  certain  proposed 
rulemakings,  a  policy  statement,  and  an 
interim  final  ule  that  it  had  published 
in  the  Federaf  Register  and  is  also 
announcing  its  decision  to  terminate  a 
number  of  ru  emaking  actions 
previously  listed  in  its  semiannual 
Regulatory  A]  [enda  for  which  no 
proposed  ruh  s  have  been  published. 
These  actions  are  part  of  a  Secretarial 
initiative  to  n  ove  forward  with 
decisions  on  i  ong-pending  regulatory 
proposals,  eit  ler  bringing  them  to 
completion  oi  eliminating  them  from 
DOT'S  Regula  tory  Agenda  if  no  further 
regulatory  act  ion  is  presenUy 
contemplated  They  include  both 
significant  an  1  nonsignificant 
rulemaking  actions  of  various  modal 
administrations  within  DOT  and  the 
Office  of  the  3ecretary.  Most  of  the 
withdrawals  are  published  separately  in 
today's  Federal  Register;  for  those  that 
are  not.  we  hak^e  provided  the  Federal 
Register  citatijons  for  those  akeady 
published  and  the  expected  publication 
date  for  those  to  be  published  in  the 
near  future.  We  also  have  identified  in 
this  notice  thqse  actions  that  are  being 
terminated  and  provided  the  reason  for 
the  termination. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Abdul- Wall,  Office  of  the 
General  Counsel,  400  Seventh  Street. 
SW..  Washington.  DC  20590;  (202)  366- 
.4723;  fax:  (202)  366-9313;  E-mail: 
Jennifer.  Abdul-  Wali@ost.  dot.gov. 
ADDRESSES:  You  may  obtain  a  copy  of 
this  notice  from  the  DOT  public  docket 
through  the  Internet  at  http:// 
dms.dot.gov,  docket  number  OST-03- 
15243.  If  you  do  not  have  access  to  the 
Internet,  you  may  obtain  a  copy  of  the 
notice  by  United  States  mail  from  the 


Docket  Management  System.  U.S. 
Department  of  Transportation,  Room 
PL401.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  You  must 
identify  docket  number  OST-03-15243 
and  request  a  copy  of  the  notice  entitled 
"Notice  of  Withdrawal.  Termination, 
and  Deferral  of  Rulemaking  Actions." 
You  may  also  review  the  public  docket 
in  person  in  the  Docket  office  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  office  is  on  the  plaza  level  of  the 
Department  of  Transportation. 
Additionally,  you  can  also  get  a  copy  of 
this  document  from  the  Federal  Register 
Web  site  at  www.gpo.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

At  the  Department  of  Transportation, 
we  have  been  engaged  in  a 
comprehensive  effort  to  overhaul  and 
expedite  the  Department's  rulemaking 
process  and  to  move  long-pending 
rulemaking  projects  to  completion.  It  is 
in  the  public  interest  for  the  Department 
to  develop  high  quality  rulemaking 
documents  in  a  timely  manner.  Without 
compromising  the  numerous 
substantive  and  procedural  legal 
requirements  that  must  be  addressed, 
and  while  stressing  the  importance  of 
justifying  the  approach  taken  with  a 
well-reasoned  analysis,  we  have  also 
emphasized  that  all  rulemakings  must 
be  completed  in  a  timely  maimer. 

To  acnieve  these  goals,  we  have  taken 
a  number  of  steps.  For  example,  we 
have  created  an  effective  tracking 
system  for  DOT's  significant 
rulemakings  to  ensure  that  rules  are 
either  completed  in  a  timely  maiuier  or 
that  delays  are  identified  and  fixed. 
Through  this  tracking  system,  we  have 
been  able  to  prepare  a  monthly, 
internet-accessible  report  for  the  public 
providing  the  current  status  of  these 
significant  rulemakings.  This  not  only 
provides  the  public  with  valuable 
information  concerning  our  important 
rulemaking  activity,  but  also  provides 
them  with  the  information  necessary  to 
evaluate  the  Department's  progress  in 
meeting  its  goal  of  completing 
rulemakings  in  a  timely  manner. 

Our  senior  staff  has  also  conducted  a 
review  of  the  current  status  of  all 


rulemakings  pending  within  the 
Department.  This  review  helped  to 
identify  and  resolve  problems  that  have 
delayed  older  rulemakings,  and  has 
resulted  in  a  significant  increase  in  our 
rulemaking  productivity. 

We  also  identified  a  number  of 
rulemaking  proceedings  on  the 
Department's  Regulator^'  Agenda  for 
which  it  was  clear,  as  a  result  of  the 
review,  that  no  further  action  was 
presently  contemplated.  Many  of  these 
were  proceedings  for  which  no  action 
has  been  taken  in  many  years.  The 
reasons  for  inaction  varied.  We  decided 
to  make  a  concerted  effort  to  "clean  up" 
the  Department's  Regulatory  Agenda  by 
withdrawing  or  terminating  those 
proceedings  for  which  no  further  action 
is  intended. 

As  a  result,  53  DOT  rulemaking 
actions,  many  of  them  long-pending 
proceedings,  have  been  or  are  being 
withdrawn  or  terminated.  For 
withdrawals  of  proposed  rules  and  other 
actions  on  which  we  asked  for  public 
comment,  we  have  prepared,  or  will 
prepare,  separate  dociunents  that 
respond  to  the  public  comments  that  we 
received  and  explain  why  the  actions 
are  being  withdrawn.  Each  of  those 
withdrawals  is  identified  in  this  notice, 
and  we  provide  information  on  when 
the  withdrawal  was  or  will  be 
published.  Most  are  being  published  in 
today's  Federal  Register.  This  notice 
also  identifies  those  previously 
anticipated  actions  that  were  aimounced 
in  a  DOT  semi-annual  Regulatory 
Agenda,  but  which  never  resulted  in  a 
proposed  rule.  This  notice  announces 
that  those  actions  have  been,  or  will  be, 
terminated,  jmd  provides  a  short 
explanation  for  the  termination.  All  of 
this  information  is  provided  in  the 
tables  below: 

1.  The  following  twelve  (12)  proposed 
rulemakings,  one  (1)  pohcy  statement, 
and  one  (1)  interim  final  rule  (IFR)  are 
withdrawn  by  separate  actions  in 
today's  Federal  Register.  For  each  one, 
we  have  provided  the  DOT  agency,  the 
regulation  identification  number  (RIN), 
the  title,  the  action  being  withdrawn, 
and  the  Federal  Register  citation  and 
date  for  the  action  being  withdrawn. 


Agency— R#J 


OST— 2105-AA46 
FAA— 2120-AA(» 
FAA— 2120-AA30 
FAA— 2120-ACT2 
FAA— 2120-AE41 

FAA— 2120::^  6 


TrtJe 


Policy  statement  on  airline  preemption 

Objects  affecting  navigable  airspace  

Miscellaneous  amendments 

Improved  wsrter  sunnval  equipment  

Type  certificates  for  some  surplus  aircraft 
of  tl>e  armed  forces. 

Revised  predsion  approacti  landing  sys- 
tems policy. 


Action 


Interim  final  rule 

Notice  of  proposed  rulemaking 
Notice  of  proposed  ailemaking 
tMice  of  proposed  niemaking 
Notxx  of  proposed  rulemaking 


Policy  statement 


Federal  Register  cite 


44  FR  9948.  02/15/79. 
55  FR  31722.  08/03/90. 
48  FR  45214.  10/03/83. 

53  FR  24890,  06/30/88. 
59  FR  19114.04/21/94. 

54  FR  53231,  12/27/89. 
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Agency — RIN 


FAA— 2120-AH60 


FHWA— 2125-AE63 


FMCSA— 2126-AA12 


FN/ICSA- 2126-AA19 


FMCSA— 2126-AA31 

FMCSA— 21 26-AA36 
NHTSA— 2127-AA03 
NHTSA— 2127-AA44 


Title 


Procedures  for  reimbursement  of  airports, 
on-airport  parking  lots,  and  vendors  of 
on-alrfield  direct  services  to  air  carriers 
for  security  mandates. 

Standards  for  dedicated  short-range  com- 
munications (DSRC)  applications  for  use 
by  commercial  vehicles  in'  intelligent 
transportation  systems  projects. 

Parts  and  accessories  necessary  for  safe 
operation;  sleeper  berths  on  motor 
coaches. 

Parts  and  accessories  necessary  for  sate 
operation;  television  receivers  and  data 
display  units. 

English  language  requirement;  qualification 
of  drivers. 

Out-of-service  criteria  

Crashworthiness  ratings  

Flammability  of  interior  materials;  school 
buses. 


Action 


Federal  Register  cite 


Notice  of  proposed  rulemaking  66  FR  66238,  12/21/01 


Notice  of  proposed  rulemaking 


64  FR  73674,  12/30/99. 


Advance  notice  of  proposed  rulemaking 59  FR  1706,  01/12/94. 


Notk:e  of  proposed  rulemaking 


61  FR  14733,  04/03/96. 


Advance  notice  of  proposed  rulemaking 62  FR  45200,  08/26/97. 

Advance  notice  of  proposeo  rulemaking 63  FR  38791.  07/20/98. 

Notice  of  proposed  rulemaking  46  FR  7025.  01/22/81. 

Advance  notice  of  proposed  rulemaking 53  FR  44627,  11/04/88. 


2.  The  following  two  (2)  proposed  In  addition  to  the  information  provided      Federal  Register  citation  and  date  for 

rules  were  recently  withdrawn  through       under  table  1,  we  have  also  provided  the    the  withdrawal, 
separate  actions  in  the  Federal  Register. 


Title 

Action 

Federal  Register  cite 

Agency— RIN 

(Proposal) 

(Withdrawal) 

FRA— 2130-AA60  ... 
FTA— 2132-AA68  ... 

Local  rail  freight  assistance 

to  states. 
Buy  America  requirements: 

permanent  waiver  for 

microcomputers. 

Notice  of  proposed  rule- 
making. 

Advance  notice  of  proposed 
rulemaking. 

55  FR  49648,  11/30/92 
64  FR  54855,  10/08/99 

68  FR  16753,  04/07/03. 
68  FR  9801,  02/28/03. 

3.  The  following  thirty-five  (35) 
rulemaking  actions  have  recently  been 
terminated.  For  each  one,  we  have 


provided  the  DOT  agency,  the  RIN,  the 
title,  and  the  reason  for  the  termination. 


Agency — RIN 

OST— 2105-/VA73   

OST— 2105-AC79  

FAA— 2120-AF80  

"FAA— 120-AH33 

FAA— 2120-AH35 

FAA— 2120-AH48 

FAA— 2120-AH71  

F/VA— 2120-AH73 

FAA— 2120-AH74 

FAA— 2120-AH80 


Title 


Direct  flights. 

Reason:  Petition  denied. 

Electronic  filing  option  in  DOT  proceeding. 

Reason:  This  action  was  inadvertently  placed  in  the  agenda. 

Bird  strike. 

Reason:  Relative  ability  to  improve  safety  and  need  to  realize  the  greatest  benefit  from  our  limited  re- 
sources. 

Design  requirements  for  pressurization  and  pneumatic  systems  installed  on  transport  category  airplanes. 

Reason:  Relative  abilir;  to  improve  safety  and  need  to  realize  the  greatest  benefit  from  our  limited  re- 
sources. 

Reverse  thrust  and  propeller  pitch  settings  below  the  flight  regime. 

Reason:  Relative  ability  to  improve  safety  and  need  to  realize  the  greatest  benefit  from  our  limited  re- 
sources. 

Modification  of  the  dimensions  of  the  Grand  Canyon  National  Park  special  flight  rules  area  and  flight  free 
zones. 

Reason:  Environmental  issues  raised  by  National  Park  Service. 

Revised  checked  pitching  maneuver  for  transport  airplanes. 

Reason:  Relative  ability  to  improve  safety  and  need  to  realize  the  greatest  benefit  from  our  limited  re- 
sources. 

Revised  requirements  for  gust  and  continuous  turbulence  design  loads. 

Reason:  Relative  ability  to  improve  safety  and  need  to  realize  the  greatest  benefit  from  our  limited  re- 
sources. 

Harmonization  of  ainworthiness  standards  fligtit  rules,  static  lateral-directional  stability,  and  speed  increase 
and  recovery  characteristics. 

Reason:  Relative  ability  to  improve  safety  and  need  to  realize  the  greatest  benefit  from  our  limited  re- 
sources. 

Ainworthiness  standards;  fire  protection. 

Reason:  Relative  ability  to  improve  safety  and  need  to  realize  the  greatest  benefit  from  our  limited  re- 
sources. 


I 
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Age  icy — RIN 


FHWA— 2125-fiE91 
FMCSA— 2126|-AA24 
FMCSA— 2126I-AA39 
FMCSA— 21 264-AA50 

FMCSA— 21 2&  AA63 
NHTSA— 2127-AB79 
NHTSA— 2127-|aG79 
NHTSA— 21 274f\H00 
NHTSA— 21 27-JAH27 
NHTSA— 2127-l^H56 
NHTSA— 21 274<\H58 
NHTSA— 21 27-4<\H63 
NHTSA— 21 27-J(VH89 
NHTSA— 21 27-)(\H97 
NHTSA— 2127-IM36 


NHTSA— 21 27-|M40 
NHTSA— 21 27-f  178 
FRA— 213(>-ABt7 
FRA— 2130-AB$0 
FRA— 2130-AB$5 
FRA— 2130-AB46 
FRA— 2130-Ab46 
RSPA— 2137-A|)57 
RSPA— 2'r37-A()75 


BTS— 2139-AAC1 


4.  The  follovring 
withdrawal  ad  ion 
published  in  tie 


RIN 


OST— 2105-AD5 


5.  The 
termination 
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Title 


reporting  requirements  for  fatality  analysis  re- 


Debt  financing. 

Reason:  Impact  of  reauthorization  of  the  surface  transportation  program. 

Electronic  filing  of  surety  bonds,  trust  fund  agreements,  insurance  certificates;  cancellations. 

Reason:  Optional  electronic  filing  capability  makes  this  rulemaking  no  longer  necessary. 

Federal  motor  carrier  safety  regulations;  zero-base  revision. 

Reason:  Regulatory  changes  would  have  been  burdensome. 

Post-accident  controlled  substances  and  alcohol  test  results; 

porting  system. 
Reason:  Regulatory  changes  would  have  been  burdensome. 

Rules  of  practice  for  administrative  proceedings. 

Reason:  Merging  into  RIN  2126-AA15. 

Procedures  for  considering  environmental  impacts. 

Reason:  Other  higher  priorities. 

Hybrid  III  95th  percentile  male. 

Reason:  Other  higher  priorities. 

Political  subdivision  participation  in  state  highway  safety  programs  and  state  highway  safety  agency. 

Reason:  Other  higher  priorities. 

Metric  conversion — phase  III. 

Reason:  Other  higher  priorities. 

Use  of  universal  child  seats  in  aircraft. 

Reason:  Other  higher  priorities. 

Exemption  for  inconsequential  defect  or  noncompliance. 

Reason:  Other  higher  priorities. 

Compliance  and  enforcement. 

Reason:  Other  higher  priorities. 

Defect  reporting  and  notification. 

Reason:  Other  higher  priorities. 

Guidelines  for  states  on  enforcement  of  light  transmission.  .    ' 

Reason:  Any  action  by  NHTSA  will  not  lead  to  a  regulation. 

Seat  belt  fit. 

Reason:  Rulemaking  unnecessary  because  many  vehicles  have  belts  long  enough  to  fit  almost  all  users 
and  optional  longer  belts  or  seat  belt  extenders  are  available  for  87.5  percent  of  the  fleet.  Requiring 
manufacturers  to  provide  longer  belts  or  belt  extenders  may  have  negative  safety  consequences. 

Voluntarily  installed  seat  belt  assembly  anchorages. 

Reason:  Other  higher  priorities. 

Exemption  for  inconsequential  defect  or  noncompliance. 

Reason:  Other  higher  priorities. 

Crane  safety  standards. 

Reason:  Under  review  by  the  Rail  Safety  Advisory'  Committee. 

Annual  adjustment  of  monetary  threshold  for  reporting  rail  equipment  accidents/incidents. 

Reason:  Related  rulemaking  issued  under  2130-AB57.    ■ 

Revision  to  railroad  safety  enforcement  procedures. 

Reason:  Limited  resources. 

Rules  of  practice. 

Reason:  Limited  resources. 

Minimum  standards  for  temperature  in  the  locomotiye  cab. 

Reason:  Not  cost  effective. 

Hazardous  materials;  frangible  discs  on  tank  cars. 

Reason:  Other  higher  priorities. 

Hazardous  materials;  transportation  of  division  1.5  explosives  (blasting  agents)  and  ammonium  nitrate  mix- 
tures in  bulk. 
Reason:  Other  higher  priorities. 
Modernizing  the  passenger  origin-destination  survey. 
Reason:  Will  merge  with  RIN  2105-AC71. 


is  a  future 
that  will  be 
Federal  Register.  For 


this  item,  we  have  provided  the  DOT 
agency,  the  RIN,  the  title,  and  the 
projected  withdrawal  date,  the  action 


being  withdrawn,  and  the  Federal 
Register  citation  and  date  for  the  action 
being  withdrawn. 


Title — projected  date  of  withdrawal 


Overbooking  of  flights:  elimination  of  airport 
notice  signs — 07/03. 


Action 


Notice  of  proposed  rulemaking 


Federal  Register  cite 


61  FR  27818,  06/03/96. 


follov  ing  is  a  future 
action.  For  this  item. 


we 


have  provided  the  DOT  agency,  the  RIN, 


the  title,  the  reason  for  the  termination, 
and  a  projected  termination  date. 


.r 
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RIN 


NHTSA— 2127-AG16 


Title 


Door  latch  exemption  for  vehicles  equipped  with  wheelchair  lifts  and  ramps  

Reason:  Recent  changes  in  technology  have  eliminated  the  necessity  for  these  modifications. 


Projected  ter- 
mination date 


06/00/03. 


Issued  in  Washington,  DC,  on  July  9,  2003. 
Norman  Y.  Mineta, 

Secretary  of  Transportation. 

[FR  Doc.  03-18593  Filed  7-23-03;  8:45  am] 
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DEPARTMEIIT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  $99 

[Docket  No.  O$T-2003-1 5592] 

RIN  2105-AA4^ 

Preemption  in  Air  Transportation; 
Policy  Statement  Amendment 

agency:  Department  of  Transportation. 
ACTK)N:  Final  Tule. 


SUMMARY:  Th:  s  action  ends  a  rulemaking 
commenced  t  y  the  Civil  Aeronautics 
Board  in  197! .  in  which  it  announced 
interim  polici  es  to  implement 
provisions  of  the  Airline  Deregulation 
Act  of  1978  dealing  with  federal 
preemption.  The  Department  of 
Transportatio  i,  which  succeeded  to 
vajfious  Civil ,  Aeronautics  Board 
functions,  has  concluded  that  the 
interim  policy  statement  is  of  limited 
current  value.  Its  major  issue — 
continued  inti  astate  economic 
regulation  of ;  ir  carriers — has  long  since 
been  resolved  Its  remaining  subjects 
continue  to  e\  olve  and  are  more 
appropriately  addressed  on  a  case-by- 
case  basis  rati  er  than  by  a  statement  of 
general  policy.  The  interim  final  policy 
is  accordingly  removed.  The 
Department  ol  Transportation  will 
continue  to  ra  jnitor  developments  and 
to  offer  the  pn  iper  interpretation  of  the 
statute's  preenption  provision  in 
appropriate  fa  ;t-specific  circumstances. 
EFFECTIVE  DATE:  July  24.  2003. 
FOR  FURTHER  lljIFORMATlON  CONTACT:  Paul 
Samuel  Smith  Office  of  the  Assistant 
General  Counsel  for  Litigation,  or 
Samuel  Podberesky,  Assistant  General 
Counsel  for  Ai  iation  Enforcement  and 
Proceedings,  I  .S.  Department  of 
Transportatioi ,  400  Seventh  Street, 
SW.,  Washing  on,  DC  20590,  (202)  366- 
9285  or  366-9842,  respectively. 
SUPPLEMENTARY  INFORMATION:  hi 
February  1979  the  former  Civil 
Aeronautics  Btard  ("CAB"  or  "Board") 
adopted  interii  n  final  policies  devoted 
in  the  main  to  the  authority  of  state  and 
federal  govern  nents  to  regulate  air 
carriers  operat  ng  pursuant  to  federal 
authority.  Polity  Statement-83 
(February  7,  1<  79)  ("PS-83");  44  FR 
9951  (Februar]  15,  1979):  14  CFR 
399.110.  The  policy  statement 
addressed  que!  itions  arising  about  the 
preemption  provision  of  the  then-newly 
enacted  Airlim !  Deregulation  Act  of 
1978  (Pub.  L.  95-504,  92  Stat.  1707) 
("ADA"),  now  codified  at  49  U.S.C. 
41713,  and  it  a;ked  for  conunent  to  aid 
in  setting  final  policies.  The  major 
features  of  the  nterim  preemption 


policy  have  been  that  states  may  not 
enact  or  enforce  (1)  any  economic 
regulation  of  carriers  having  authority 
under  Title  IV  of  the  Federal  Aviation 
Act,  including  commuters  and  those 
registered  as  air  taxis  under  14  CFR  Part 
298;  and  (2)  legal  provisions  governing 
such  matters  as  air  carrier  capitalization, 
insurance,  and  bonding,  in-flight 
amenities,  and  so  forth.  There  has  also 
been  a  short  general  statement 
concerning  the  authority  of  airport 
proprietors. 

Comments  were  received  in  1979 
from  the  following  parties:  the  Air 
Transport  Association,  the  Airport 
Operators  Council  International,  the 
Illinois  Aeronautics  Board,  the 
Maryland  Department  of  Transportation, 
the  Massachusetts  Port  Authority,  the 
Michigan  Aeronautics  Commission,  the 
North  Dakota  Aeronautics  Commission, 
the  State  of  Oregon  through  its  Public 
Utility  Commissioner,  the  Texas 
Aeronautics  Commission,  the  Nebraska 
Department  of  Aeronautics,  the 
Delaware  Transportation  Authority,  the 
New  York  Department  of 
Transportation,  and  Chapparal  Airlines. 

The  Air  Transport  Association  and 
the  Delaware  Transportation  Authority 
supported  the  interim  policy  statement. 
The  remaining  parties  opposed  all  or 
parts  of  the  statement.  They  contended 
that  the  policy  either  (1)  unlawfully 
precluded  state  regulation  of  commuter 
air  carriers  and  air  taxis;  (2)  imlawfuUy 
curbed  state  oversight  that  did  not 
amount  to  the  regulation  of  airline  rates, 
routes,  and  service  precluded  by  the 
ADA;  or  (3)  improperly  restricted  the 
rights  of  airport  proprietors. 

Most  of  the  policy  statement  and 
many  of  the  comments  concern  the  first 
category  above:  the  regulation  of  carriers 
that  were  governed  by  both  the  states 
and  the  federal  government  prior  to 
passage  of  the  ADA.  This  once-major 
issue  has  long  since  been  resolved  by 
coiuts  and  the  passage  of  time.  It  is  now 
well  settled  that  carriers  certificated  by 
the  federal  government,  as  well  as 
commuters  and  air  taxis  operating  und* 
federal  authority,  are  not  subject  to 
economic  regulation  by  the  states.  See, 
e.g.,  Hughes  Air  Corporation  v.  Public 
Utility  Commission,  644  F.2d  2334  (9th 
Cir.  1981). 

The  second  category  above,  indirect 
regulation  of  air  transportation  by  states, 
is  of  a  somewhat  different  nature.  On 
the  one  hand,  time  and  litigation  have 
clarified  to  some  extent  the  reach  of 
federal  preemption  in  this  sphere.  In 
1979  the  CAB  declared  that  states 
"could  not  interfere  with  the  service 
that  carriers  offer  in  exchange  for  their 
rates  and  fares."  PS-83  at  8.  This 
included  charges  for  headsets,  excess 


baggage,  and  alcoholic  beverages,  as 
well  as  requirements  for  insiuanCe 
coverage  and  capitalization.  Id.;  14  CFR 
399.110(d).  Although  some  commenters 
considered  this  too  restrictive  of  states' 
prerogatives,  no  court  of  which  the 
Department  is  aware  has  held  to  the 
contrary  with  respect  to  interference 
with  such  matters.  See  Hodges  v.  Delta 
Airlines,  44  F.3d  334,  336  (5th  Cir. 
1995)(en  banc)  (airline  "service" 
includes  ticketing,  the  provision  of  food 
and  drink,  baggage  handling,  and 
boarding  procedures).  Also  generally 
Morales  v.  Trans  World  Airlines,  503 
U.S.  407  (1992)  (preempting  state- 
imposed  fare  advertising  guidelines); 
American  Airlines  v.  Wolens,  512  U.S. 
1233  (1994)  (preempting  state-imposed 
restrictions  on  airline  frequent  flier 
programs).  On  the  other  hand, 
controversies  about  the  application  of 
the  preemption  provision  have  arisen 
about  subjects  and  in  contexts  never 
even  mentioned  by  the  CAB.  A  prime 
example  is  the  effect  of  the  ADA  on 
state  tort  law.  See  Smith  v.  Comair,  Inc., 
134  F.3d  254  (4th  Cir.  1998)  (state  tort 
claim  may  be  preempted  as  "related  to" 
airline  "service"),  and  Charas  v.  Trans 
World  Airlines,  160  F.3d  1259  (9th  Cir. 
2000)  (airline  "service"  read  narrowly 
so  as  not  to  preempt  state  tort  claim). 

The  Department  appreciates  that  it  is 
not  possible  in  a  general  policy 
statement  to  anticipate  and  address  all 
relevant  potential  issues.  Preemption  is 
a  dynamic  area,  in  which  questions  will 
likely  continue  to  arise  with  some 
regularity  in  circumstances  that  cannot 
now  be  anticipated.  It  would  be 
extraordinarily  ambitious,  and  in  the 
end  probably  futile,  to  attempt  to 
maintain  a  policy  statement  that 
provides  contemporary  and  meaningful 
guidance  across  a  full  spectnun  of 
situations.  Rather,  ad  hoc  administrative 
determinations,  guidance,  enforcement 
activities,  and  intervention  in 
significant  legal  actions  seem  better 
suited  to  ensuring  the  proper 
implementation  of  this  preemption 
provision. 

The  final  subject  included  in  the 
interim  policy  statement,  the  ADA's 
effect  on  the  authority  of  airport 
proprietors,  garnered  only  a  small 
amount  of  the  Board's  attention.  There 
is  but  one  paragraph  in  the  preamble 
and  only  a  single  very  broad  provision 
in  the  interim  statement,  to  the  effect 
that  airport  proprietors  must  exercise 
their  authority  in  reasonable  and 
nondiscriminatory  fashion  as  necessary 
to  accomplish  legitimate  objectives.  PS- 
83  at  9;  14  CFR  399.110(f).  The  CAB  also 
expressly  acknowledged  that  the  "full 
scope"  of  proprietary  rights  and  duties 
had  "yet  to  be  developed."  PS-83  at  9. 
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Some  commenters  felt  that  the  Board 
had  an  overly  narrow  view  of  airport 
proprietors'  authority.  We  disagree.  This 
part  of  the  interim  policy  statement 
remains  an  accurate  statement  of  a 
fundamental  principle  of  law:  Airport 
proprietors  clearly  have  rights,  but  those 
rights  are  not  imfettered  or 
unconstrained.  They  must  be  exercised 
in  a  reasonable,  nondiscriminatory 
manner,  and  designed  to  achieve 
legitimate  objectives.  Arapahoe  County 
Public  Airport  Authority  V.  FAA,  242 
F.3d  1213,  1223  (10th  Cir.  2001); 
American  Airlines  v.  DOT,  202  F.3d 
788,  806-08  (5th  Cir.  2000);  National 
Helicopter  Corp.  v.  City  of  New  York, 
137  F.3d  81,  89  (2nd  Cir.  1998).  It  is  also 
true  that  airport  proprietors  may  not 
impede  federal  airspace  management 
interests  or  unreasonably  interfere  with 
interstate  or  foreign  commerce.  But 
these  statements  are  so  basic  and  so 
broad  that  they  are  of  limited  utility  in 
any  particular  setting:  they  can  only 
frame  the  proper  inquiry.  Questions 
about  the  scope  and  exercise  of 
proprietary  rights,  like  preemption 
generally,  are  most  often  fact-specific. 
Arapahoe  County,  242  F.3d  at  1223. 
Thus,  litigation  and  administrative 
proceedings  will  likely  continue  to 
refine  the  contours  of  this  authority,  and 
no  single  policy  statement  is  apt  to 
comprehend  or  anticipate  its  precise 
parameters. 

In  sum,  the  interim  policy  statement 
either  discusses  subjects  that  have  been 
overtaken  by  events  in  the  last  twenty- 
five  years  since  the  ADA  was  enacted, 
or  offers  statements  so  general  in  natiue 
that  their  value  is  limited  where,  as 
here,  new  issues  continue  to  evolve.  The 
policy  statement  has  provided 
assistance  in  the  past,  but  it  has 
increasingly  become  less  helpful  as  the 
industry  has  changed  and  evolved  over 
the  years.  In  these  circumstances  the 
Department  has  decided  to  remove  the 
interim  policy  statement  at  49  CFR 
399.110  and  end  this  proceeding.  We 
intend  to  continue  to  monitor 
developments,  and  to  take  action  to 
apply  the  ADA's  preemption  provision 
when  that  is  appropriate  in  individual 
fact-specific  situations.  This  approach 
has  proven  itself  in  guarding  against 
state  and  local  government  actions  that 
improperly  interfere  with  the 
deregulation  of  the  airline  industry.  See 
Wolens  and  Arapahoe  County,  both 
supra. 

Regulatory  Analyses  and  Notices 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866. 
and  therefore  it  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 


rule  is  not  considered  significant  under 
the  Department's  regulatory  policies  and 
procedures.  The  change  is  being  made 
solely  for  the  purposes  of  eliminating  an 
obsolete  statement. 

The  Department  also  has  determined 
that  this  rule  has  no  economic  impact. 
This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
enviromnent. 

Executive  Order  12612 

The  Department  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612 
("Federalism")  and  has  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

This  action  does  not  contain 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995. 

Regulatory  Flexibility  Act 

The  Department  has  evaluated  the 
effects  of  this  rule  on  small  entities.  1 
certify  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  we  are  merely  removing  an 
obsolete  policy  statement. 

List  of  Subjects  in  14  CFR  Part  399 

Administrative  practice  and 
procedure.  Air  carriers.  Air  rates  and 
fares.  Air  taxis.  Consumer  protection, 
Small  business.  . 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  part  399  as  follows: 

PART  399— STATEMENTS  OF 
GENERAL  POLICY 

■  1.  The  authority  citation  for  part  399 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101  et  seq. 
§399.110    [Removed] 

■  2.  Part  399,  subpart  J  is  amended  by 
removing  §399.110. 

Issued  in  Washington,  DC  on  June  13, 
2003,  under  the  authority  of  49  CFR  part  1. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 
[PR  Doc.  03-18589  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21,  36,  and  91 

[Docket  Nos.  FAA-200O-7587.  FAA-2002- 
12771.  and  FAA-1 999-6411] 

RIN212O-AI01 

Disposition  of  Comments  to  Final 
Rules:  Noise  Certification  Standards 
for  Subsonic  Jet  and  Subsonic 
Transport  Category  Large  Airplanes; 
Transition  to  an  All  Stage  3  Fleet 
Operating  in  the  48  Contiguous  United 
States  and  the  District  of  Columbia; 
and,  Equivalent  Safety  Provisions  for 
Fuel  Tank  System  Fault  Tolerance 
Evaluations  (SFAR  88) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rules;  disposition  of 
comments. 

summary:  The  FAA  is  providing 
response  to  public  comments  on  three 
immediately  adopted  rules.  The  effect  of 
this  action  is  to  close  these  rulemaking 
actions.  This  action  is  part  of  our  effort 
to  address  recommendations  of  the 
Government  Accounting  Office  and  the 
Management  Advisory  Council  to 
reduce  the  number  of  items  in  the 
Regulatory  Agenda,  and  to  accurately 
reflect  agency  initiatives. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  K.  Douglas,  Office  of  Rulemaking 
(ARM-204),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington  DC  20591, 
(202)267-9681, 
alicia.k.douglas@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Noise  Certification  Standards  for 
Subsonic  Jet  and  Subsonic  Transport 
Category  Large  Airplanes,  RIN  2120- 
AH03 

On  luly  8,  2002,  the  FAA  published 
a  final  rule  (67  FR  45193),  entitled 
"Noise  Certification  Standards  for 
Subsonic  Jet  Airplanes  and  Subsonic 
Transport  Category  Large  Airplanes". 
This  immediately  adopted  rule 
amended  the  noise  certification 
standards  for  subsonic  jet  airplanes  and 
subsonic  transport  category  large 
airplanes.  These  changes  were  based  on 
the  joint  effort  of  the  FAA,  the  European 
Joint  Aviation  Authorities  (JAA),  and 
the  Aviation  Rulemaking  Advisory 
Committee.  The  intent  of  the  change 
was  to  harmonize  the  U.S.  noise 
certification  regulations  and  the 
European  Joint  Aviation  Requirements 
for  subsonic  jet  airplanes  and  subsonic 
transport  category  large  airplanes  to 
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commenters  identified  a 
error,  suggested  we  add  a 
term,  "other  standard", 
a  change  in  the 
word  "notwithstanding" 
phs.  We  corrected  the 
error  in  the  final  rule 
published  on  October 
63194).  We  included  an 
other  standards"  in  the 
material.  Placement  of 
thstanding"  at  the 
paragraphs  did  not 
ing.  Therefore,  we  plan 
(stantive  changes  to  the 
these  comments. 


Transition  to  an  Ail  Stage  3  Fleet 
Operating  in  the  48  Contiguous  United 
States  and  the  District  of  Columbia,  RIN 
2120-AH41 

On  July  15,  2002,  the  FAA  published 
a  final  rule  (67  FR  46568),  entitled 
"Transition  to  an  All  Stage  3  Fleet 
Operating  in  the  48  Contiguous  United 
States  and  the  District  of  Columbia". 
This  rule  removed  outdated  language, 
revised  several  sections,  and  added  one 
new  section  to  the  noise  operating 
regulations.  These  revisions  were  to 
make  the  noise  operating  regulations 
consistent  with  statutory  changes  to  the 
Airport  Noise  and  Capacity  Act  (Act). 
The  FAA  invited  comments  to  the  new 
rule.  The  rule  became  effective  July  15, 
2002.  The  comment  period  closed  on 
August  14,  2002. 

The  FAA  received  comments  from  the 
Raleigh-Durham  Airport  Authority  . 
They  noted  cross-references  to  deleted 
sections  and  suggested  we  insert  the 
word  "takeoff  in  certain  definitions. 
They  also  asserted  that  the  FAA 
exceeded  its  authority  in  allowing  the 
intermix  of  engines  under  14  CFR  part 
21. 

After  reviewing  the  authority's 
comments,  the  FAA  has  determined  that 
the  changes  made  by  the  final  rule  are 
consistent  with  the  Act.  Therefore,  we 
plan  to  make  no  changes  to  the  rule  (67 
FR  46568)  because  of  these  comments. 

Equivalent  Safety  Provisions  for  Fuel 
Tank  System  Fault  Tolerance 
Evaluations  (SFAR  88),  RIN  2120-AH85 

On  September  10,  2002,  the  FAA 
published  a  final  rule  (67  FR  57490), 
entitled  "Equivalent  Safety  Provisions 
for  Fuel  Tank  System  Fault  Tolerance 
Evaluations  (SFAR  88)".  This 
immediately  adopted  rule  added  a 
provision  to  the  existing  requirements 


for  fuel  tank  system  fault  tolerance 
evaluations  to  allow  type  certificate 
holders  to  use  equivalent  safety 
provisions  for  demonstrating 
compliance.  The  FAA  invited  comments 
to  the  immediately  adopted  rule.  The 
comment  period  closed  on  October  10, 
2002. 

The  FAA  received  comments  on  this 
rule  chcmge  from  two  manufacturers  and 
a  public  interest  group.  None  of  the 
comments  opposed  the  final  rule  or 
requested  changes  within  the  scope  of 
the  final  rule.  Therefore,  the  FAA  does 
not  intend  to  amend  this  rule. 

Conclusion 

After  consideration  of  the  comments 
submitted  in  response  to  the 
immediately  adopted  rules,  the  FAA  has 
determined  that  no  further  rulemaking 
action  is  necessary.  The  following 
rulemaking  activity  is  closed: 

•  Noise  Certification  Standards  for 
Subsonic  Jet  and  Subsonic  Transport 
Category  Large  Airplanes,  RIN  2120- 
AH03. 

•  Transition  to  an  All  Stage  3  Fleet 
Operating  in  the  48  Contiguous  United 
States  and  the  District  of  Columbia,  RIN 
2120-AH41. 

•  Equivalent  Safety  Provisions  for 
Fuel  Tank  System  Fault  Tolerance 
Evaluations  (SFAR  88),  RIN  2120- 
AH85. 

Closing  these  rulemaking  actions  does 
not  preclude  the  FAA  from  issuing  a 
notice  on  these  subjects  in  the  future  or 
from  committing  to  any  future  course  of 
action. 

Issued  in  Washington,  DC,  on  July  11, 
2003. 

Marion  C.  Blakey, 

Administrator. 

(FR  Doc.  03-18591  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21 ,  61,  65, 77, 107, 109, 
121,135, 145,  and  154 

[Docket  Nos.  23781,  25642,  26305,  27699, 
and  FAA-2001-11172] 

RIN2120-AI02 

Withdrawal  of  Proposed  Rules: 
Miscellaneous  Amendments;  Improved 
Water  Survival  Equipment;  Objects 
Affecting  Navigable  Airspace;  Type 
Certificates  for  Some  Surplus  Aircraft 
of  the  Armed  Forces;  Procedures  for 
Reimbursement  of  Airports,  On-Airport 
Parking  Lot  and  Vendors  of  On-Airfield 
Direct  Services  to  Air  Carriers  for 
Security  Mandates 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rules;  disposition  of 
comments  and  withdrawal. 

SUMMARY:  The  FAA  is  withdrawing 
several  previously  published  Notices  of 
Proposed  Rulemaking  (NPRMs).  This 
action  is  necessary  because  the 
proposed  actions  have  been  overcome 
by  events,  are  no  longer  relevant,  or  will 
be  addressed  in  future  rulemaking.  This 
action  is  part  of  our  effort  to  address 
recommendations  of  the  Government 
Accounting  Office  and  the  Management 
Advisory  Council  to  reduce  the  number 
of  items  in  the  Regulatory  Agenda,  and 
to  accurately  reflect  agency  initiatives. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  K.  Douglas,  Office  of  Rulemaking 
(ARM-204),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington  DC  20591, 
(202)  267-9681,  alicia.k. 
dougIas@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Miscellaneous  Amendments,  RIN  2120- 
AA50 

On  October  3,  1983,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (Notice  No.  83-13.  48  FR 
45214),  entitled  "Miscellaneous 
Amendments".  This  NPRM  proposed  to 
amend  various  sections  of  the 
regulations.  Some  of  the  changes  were 
editorial  corrections,  including 
clarifications  and  reference  corrections. 
Others  included  relaxing  certain 
requireinents.  The  proposal  was  in 
response  to  many  complaints, 
suggestions,  and  petitions  for 
exemptions  from  users  of  the  National 
Airspace  System  concerning^  several 
regulations.  These  users  stated  that 
these  regulations  contained  outdated 
references  and  vague,  complex,  and 


inadequate  language.  Also,  they 
suggested  that,  in  some  instances,  the 
benefits  gained  would  not  justify  the 
cost  of  compliance.  The  comment 
period  closed  on  December  2,  1983. 

Since  1983,  when  the  document  was 
published,  all  the  affected  sections  of  14 
CFR  have  been  amended,  with  the 
proposed  changes  incorporated  and 
comments  dispositioned  in  the 
amendments.  We  are  withdrawing 
Notice  No.  83-13  (48  FR  45214,  October 
3,  1983)  becauvse  the  proposed  changes 
have  been  accomplished  or  are  no 
longer  necessary  and  comments  have 
been  addressed. 

Improved  Water  Survival  Equipment, 
RIN  212Q-AC72 

On  June  30,  1988,  the  FAA  published 
a  Notice  of  Proposed  Rulemaking 
(Notice  No.  88-11,  53  FR  24890).  This 
NPRM,  issued  in  response  to  the  Airport 
and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987,  proposed  new 
requirements  for  water  sur\'ival 
equipment  carried  onboard  aircraft  for 
both  14  CFR  parts  121  and  135 
operators.  The  comment  period  closed 
on  November  28, 1988. 

The  FAA  received  118  comments  in 
response  to  the  proposal.  More  than  half 
of  the  commenters  supported  the 
proposal.  Forty-six  commenters.  most 
from  part  135  air  carriers,  opposed  the 
proposal.  They  suggested  the  costs 
associated  with  the  proposal  far 
exceeded  any  potential  safety  benefits, 
and  that  a  1984  FAA  study  had 
concluded  that  water  survival 
equipment  requirements  for  the  U.S.  air 
carrier  fleet  were  satisfactory. 

We  have  considered  these  comments 
in  the  light  of  the  overall  improvement 
in  emergency  safety  equipment  with  the 
passage  of  time.  We  find  the  costs  of 
proceeding  with  this  rulemaking  as 
proposed  exceed  the  benefits  to  the 
public  and  that  existing  water  survival 
equipment  requirements  are 
satisfactory.  Accordingly,  the  FAA  finds 
it  is  in  the  public  interest  to  withdraw 
this  proposal.  Therefore,  the  FAA 
withdraws  Notice  No.  88-11  (53  FR 
24890,  June  30,  1988). 

Objects  Affecting  Navigable  Airspace 
(Part  77  Revision),  RIN  212G-AA09 

On  August  3,  1990,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (Notice  No.  90-18,  55  FR 
31722)  proposing  to  amend  14  CFR  part 
77.  This  NPRM  proposed  amendments 
to  the  scope,  notice  requirements,  and 
standards  applicable  to  aeronautical 
studies  detailed  in  14  CFR  part  77. 
Statutory  mandates  of  Public  Law  No. 
100-223  and  recommendations  from  the 
National  Airspace  Review  committee 


triggered  the  proposed  amendments. 
This  notice  was  corrected  in  the 
following  documents:  55  FR  32999, 
August  13,  1990:  55  FR  35152.  August 
28, 1990;  and  55  FR  37287,  September 
10.  1990.  The  correction  published  on 
August  28,  1990,  also  changed  Notice 
No.  90-18  to  Notice  No.  90-19.  The 
comment  period  closed  on  December 
31,1990. 

On  October  16,  1995,  the  FAA  issued 
a  Supplemental  Notice  of  Proposed 
Rulemaking  (Notice  No.  90-1 9A,  60  FR 
53680),  proposing  an  amendment  to  tlie 
application  of  obstruction  standards  fur 
the  construction  or  alteration  of  objects 
affecting  the  navigable  airspace.  This 
notice  did  not  reopen  the  proposed 
action  contained  in  Notice  No.  90-19  or 
request  further  comments  on  its 
proposals.  The  comment  period  closeil^ 
on  November  30,  1995. 

In  response  to  these  notices,  we 
received  over  70  comments  from 
individuals,  engineering  and 
communications  firms,  and  building 
associations.  Because  of  advances  in  the 
telecommunications  industry,  many  of 
the  proposals,  recommendations,  and 
comments  are  no  longer  reltn  ant. 
Further,  Uie  proposed  regulations  no 
longer  completely  reflect  the  needs  of 
the  FAA's  obstruction  evaluation 
program  or  the  needs  nf  the  industry 
and  tlie  general  public.  Therefore,  wo 
are  considering  a  new  proposals  which 
would  reflect  recent  technology  and 
update  the  current  provisions.  We  will 
consider  comments  received  in  response 
to  the  earlier  notices  in  preparing  this 
new  proposal,  RIN  2120-AH31. 

We  believe  withdrawal  of  these 
notices  would  best  serve  the  public  and 
the  FAA.  Therefore,  we  are  withdrawing 
Notice  No.  90-18  (55  FR  31722,  August 
3.  1990)  and  Notice  No.  90-1 9A  (60  FR 
53680.  October  16.  1995). 

Type  Certificates  for  Some  Surplus 
Aircraft  of  the  Armed  Forces,  RIN 
212Q-AE41 

On  April  21,  1994,  the  FAA  published 
a  Notice  of  Proposed  Rulemaking 
(Notice  94-12,  59  FR  19114),  entitled 
"Type  Certificates  for  Surplus  Aircraft 
of  the  Armed  Forces".  The  NPRfvl 
proposed  changes  to  remove  certain 
regulations  for  issuing  type  certificates 
for  surplus  aircraft  of  the  Armed  Forces, 
Specifically,  the  amendment  would 
remove  references  in  14  CFR  21.27  to 
obsolete  airworthiness  standards  for 
type  certification  of  surplus  military' 
aircraft  that  at  the  time  the  FAA 
considered  no  longer  appropriate.  The 
comment  period  closed  on  June  20, 
1994. 

Five  hundred  and  ninety  commenters 
responded  to  the  NPRM.  An 
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are  withdrawing  Notice 
FR  19114,  April  21, 


Procedures  for  Reimbursement  of 
Airports,  OniAirport  Parking  Lots  and 
Vendors  of  C«i-Airf!eld  Direct  Services 
to  Air  Carriers  for  Security  Mandates, 
RIN  2120-AH60 

On  December  21,  2001,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (Notice  No.  01-13,  66  FR 
66238),  entitl  id  "Procedures  for 
reimbursement  of  Airports,  On- Airport 


Parking  Lots  and  Vendors  of  On-Airfield 
Direct  Services  to  Air  Carriers  for 
Security  Mandates". 

Because  of  the  terrorist  events  of 
September  11,  2001,  Congress  passed 
the  Aviation  and  Transportation 
Security  Act  (S.  1447,  Security  Act)  to 
improve  aviation  security.  In  response 
to  the  legislation,  the  FAA  and  TSA 
imposed  new  security  requirements  for 
airports,  airline  operators,  and  others. 
The  Security  Act  also  authorized  funds 
to  pay  for  some  of  the  costs  of  the  new 
security  requirements.  This  notice 
proposed  to  reimburse  airport  operators, 
on-airport  parking  lots,  and  vendors  of 
on-airfield  direct  services  to  air  carriers 
for  direct  costs  incurred  in  complying 
with  the  security  requirements.  The 
comment  period  closed  January  22, 
2002. 

Ten  commenters  responded  to  the 
NPRM.  Seven  of  the  commenters 
expressed  concerns  about  the 
definitions.  The  remaining  commenters 
expressed  concerns  with  the  limits  of 
reimbiu-sement,  distribution  of  available 
funds,  and  the  proof  required  for 
reimbursement. 

We  are  withdrawing  Notice  No.  01-13 
(66  FR  66238,  December  21,  2001) 
because  of  funds  for  reimbursement  of 
seciu-ity  costs  have  been  appropriated. 


Conclusion 

The  FAA  withdraws  the  following 
proposed  rules: 

•  Miscellaneous  Amendments,  RIN 
2120-AA50 

•  Improved  Water  Siu^rival 
Equipment,  RIN  2120-AC72 

•  Objects  Affecting  Navigable 
Airspace  (Part  77  Revision),  RIN  2120- 
AA09 

•  Type  Certificates  for  Some  Surplus 
Aircraft  of  the  Armed  Forces,  RIN  2120- 
AE41 

•  Procedures  for  Reimbursement  of 
Airports,  On-Airport  Parking  Lots  and 
Vendors  of  On-Airfield  Direct  Services 
to  Air  Carriers  for  Security  Mandates, 
RIN  2120-AH60 

Withdrawal  of  these  proposed  rules 
does  not  preclude  the  FAA  from  issuing 
a  notice  on  these  subjects  in  the  future 
or  fi-om  committing  to  any  future  course 
of  action. 

Issued  in  Washington,  DC,  on  July  11, 
2003. 

Marion  C.  Blakey, 

Administrator. 

[FR  Doc.  03-18592  Filed  7-23-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

RIN2120-AG16 

Precision  Approach  Landing  Systems 
Policy 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Policy  statement;  withdrawal. 

SUMMARY:  The  FAA  is  withdrawing  a 
previously  published  policy  statement 
on  the  implementation  of  the 
Microwave  Landing  System  (MLS)  for 
precision  approach  service  in  the 
National  Airspace  System  (NAS).  This 
action  is  necessary  because  the  policy 
has  been  overcome  by  events  and  is  no 
longer  relevant.  This  action  is  part  of 
our  effort  to  address  recommendations 
of  the  Government  Accounting  Office 
and  the  Management  Advisory  Council 
to  reduce  the  number  of  items  in  the 


Regulatory  Agenda,  and  to  accurately 
reflect  agency  initiatives. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  K.  Douglas,  Office  of  Rulemaking 
(ARM-204),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
(202) 267-9681, 
alicia.k.douglas@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  27,  1989,  we  published 
a  policy  statement  entitled,  "Precision 
Approach  Landing  Systems  Policy"  (54 
FR  53231).  This  statement  announced 
our  transitioning  from  the  Instrument 
Landing  System  to  the  MLS  for 
precision  approach  service  in  the  NAS. 
A  delay  in  the  MLS  implementation 
occurred  since  publication  of  this  policy 
statement.  Meanwhile,  Global 
Positioning  System  technology  evolved 
and  proved  to  have  a  greater  potential 


to  improve  NAS  capacity,  efficiency, 
and  safety  than  the  MLS. 

Reason  for  Withdrawal 

We  are  withdrawing  this  policy 
statement,  "Precision  Approach 
Landing  Systems  Policy"  (54  FR  53231). 
because  it  is  no  longer  relevant. 

Conclusion 

Withdrawal  of  this  policy  statement. 
"Precision  Approach  Landing  Systems 
Policy"  (54  FR  53231),  does  not' 
preclude  the  FAA  from  issuing  a  notice 
on  this  subject  in  the  future  or  from 
committing  to  any  future  course  of 
action. 

Issued  in  Washington.  DC,  on  luly  11. 
2003. 
Marion  C.  Blakey, 

Administrator. 

IFR  Doc.  03-18590  Filed  7-23-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

i 

23  CFR  Part  ^45 

[FHWA  DocketJNo.  FHWA-99-5844] 

RIN2125-AE6i 

Dedicated  Shbrt  Range 
Communications  in  Intelligent 
Transportation  Systems  (ITS) 
Commercial  Vehicle  Operations 


AGENCY: 

Administraticti 
ACTION: 
rulemaking 
docket. 


Federal  Highway 

(FHWA),  DOT. 
VVithc  ravval  of  proposed 
;  and  closing  of  public 


SUMMARY:  Thi !  document  withdraws  a 
proposed  rulemaking  to  amend  FHWA 
regulations  to  require  the  use  of  the 
FHWA  Specif  cation  for  "Dedicated 
Short  Range  C  ammunications  (DSRC) 
for  Commercii  il  Vehicles."  The  FHWA 
undertook  thii  rulemaking  action  to 
create  a  provi;  ional  standard  for 
Intelligent  Tra  nsportation  Systems  (ITS) 
commercial  v(  hide  projects  using 
Federal-aid  hi  ;hvvay  funds.  The  final 
determination  on  this  action  was 
deferred  until  testing  of  the  provisional 
standard  was  (  ompleted.  This  test 
program  is  stil  underway.  However,  the 
FHWA  is  withdrawing  this  NPRM 
action.  Any  fu  Iher  action  to  address 
national  interc  perability  will  be  the 
subject  of  a  separate  rulemaking. 
FOR  FURTHER  \t  FORMATION  CONTACT:  Mr. 
William  S.  Jon^s,  ITS  Joint  Program 
Office  (JPO),  [:  02}  366-2128,  e-mail 
address:  willia  'n.s.jones@fhwa.dot.gov; 
or  Mr.  Wilbert  Baccus,  Office  of  the 
Chief  Counsel,  (HCC-40),  (202)  366- 
0780.  e-mail  a(  dress: 
wilbert. baccus ^ fhwa.dot.gov.  Federal 
Highway  Adm  nistration.  400  Seventh 
Street,  SW.,  W  ishington,  DC  20590. 
Office  hours  aiB  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Mon  lay  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTAR' '  INFORMATION: 
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Register's  home  page  at:  http:// 
www.archives.gov  and  the  Government 
Printing  Office's  Web  site  at:  http:// 
www.access.gpo.gov. 

Background 

A  notice  of  proposed  rulemaking 
(NPRM)  published  at  64  FR  73674  on 
December  30,  1999,  with  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  published  at  65 
FR  77534  on  December  12,  2000, 
proposed  adding  a  new  part  to  title  23, 
Code  of  Federal  Regulations.  In  these 
actions,  the  FHWA  proposed  to  require 
the  use  of  FHWA  Specification  for 
DSRC  for  Commercial  Vehicles  as  a 
provisional  standard  for  ITS  commercial 
vehicle  projects  using  highway  trust 
funds. 

At  the  time  there  were  several 
different  technologies  that  were  being 
proposed  for  use  on  commercial 
vehicles  for  interfacing  with  the 
Commercial  Vehicle  Information  System 
Network  (CVISN).  However,  CVISN  is  a 
national  system  for  all  commercial 
vehicles  and  it  is  necessary  that  there  be 
technical  uniformity  in  the  devices  on 
vehicles  to  enable  a  nationally 
interoperable  system. 

To  ensure  success  of  the  program,  the 
Transportation  Equity  Act  for  the  21st 
Century  (Pub.  L.  105-178,  112  Stat.  107, 
1998)  (TEA-21)  required  the  Secretary 
of  Transportation  to  issue  provisional 
standards  when  national 
interoperability  was  required.  This 
authority  was  delegated  to  the  Federal 
Highway  Administrator.  Since  the 
industry  could  not  agree  on  a  standard, 
the  FHWA  proposed  a  Provisional 
Standard  for  use  on  commercial 
vehicles. 

Comments  Received  in  Response  to  the 
NPRM  and  SNPRM 

The  FHWA  received  24  comments  in 
response  to  the  NPRM  and  we 
summarized  and  discussed  these 
comments  in  detail  in  the  SNPRM.  In 
response  to  the  SNPRM.  the  FHWA 
received  4  comments  in  response  to  the 
SNPRM. 

The  major  objections  to  the  original 
NPRM  were  voiced  by  the  industry  that 
manufactures  the  DSRC  devices,  and  the 
private  companies  that  are  the  service 
providers  for  States  in  the 
implementation  of  the  CVISN  roadside 
network.  The  manufacturers  had  been 
unable  to  agree  on  a  common  standard 
and  most  of  the  commenters  were  not  in 
favor  of  the  Provisional  Standard.  The 
major  issue  raised  by  other  commenters 
concerned  the  timing  of  the  NPRM.  At 
the  time,  no  equipment  had  been 
designed,  built,  or  tested  using  the 
Provisional  Standard.  Many  felt  it  was 


inappropriate  to  require  the  use  of 
devices  that  had  not  been  thoroughly 
tested  and  proven  to  work  in  the  CVISN 
system. 

In  response  to  these  concerns,  the 
FHWA  issued  an  SNPRM  announcing 
that  further  consideration  of  this 
rulemaking  would  be  postponed  until 
the  appropriate  testing  of  equipment 
designed  to  the  Provisional  Standard 
could  be  completed. 

In  response  to  the  SNPRM,  the  FHWA 
received  four  comments.  Three  of  the 
comments  were  from  the  State  of 
Oregon:  The  Oregon  DOT,  the  Oregon 
Forest  Products  Association,  and  the 
Oregon  Trucking  Association.  In 
addition,  a  comment  was  received  from 
the  Kentucky  Transportation  Center  of 
the  University  of  Kentucky. 

The  four  commenters  supported  the 
need  for  national  interoperability  for 
CVISN  and  the  FHWA  efforts  through 
rulemaking  to  achieve  that  goal.  The 
commenters  noted  that  since  the  initial 
FHWA  NPRM,  all  deployments  of 
CVISN  systems  had  used  a  single 
technology,  and  this  technology  had 
become  the  de  facto  standard.  In 
addition,  these  commenters  urged  the 
FHWA  to  act  on  the  remaining  barrier 
to  national  interoperability. 

That  barrier  involves  the  policies  of 
the  companies  that  are  the  service 
providers  to  many  of  the  States 
deploying  CVISN  systems. 

The  FHWA  is  currently  in  the  process 
of  testing  devices  manufactured  to  the    • 
Provisional  Standard.  When  these  tests 
are  completed  successfully,  the  FHWA 
will  reevaluate  the  need  for  rulemaking. 

Determination 

The  FHWA  recognizes  that  a  de  facto 
standard  has  emerged  within  the  States 
deploying  CVISN.  Further,  it  is 
recognized  that  national  interoperability 
is  no  longer  inhibited  by  the  technology, 
but  rather,  the  business  practices  within 
the  service  provider  industry.  Therefore, 
the  FHWA  will  not  pursue  the  existing 
rulemaking  dealing  with  technical 
interoperability  at  this  time.  Any  further 
action  to  address  national 
interoperability  for  commercial  vehicles 
would  be  the  subject  of  a  separate  . 

rulemaking  if  necessary. 

Conclusion 

For  the  reasons  stated  above,  the 
FHWA  is  terminating  this  proposed 
rulemaking  and  closing  the  docket. 

Authority:  23  U.S.C.  315  and  502  note;  sec. 
6053(b),  Pub.  L.  102-240.  105  Stat.  1914,  at 
2190;  sec.  5206fe),  Pub.  L.  105-178,  112  Stat. 
107,  at  457;  and  49  CFR  1.48. 
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Issued  on:  May  12,  2003. 
Mary  E.  Peters. 

Federal  Highway  Administrator. 

(FR  Doc.  03-18594  Filed  7-23-03;  8:45  am] 

BILUNG  CODE  4910-22-^ 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  391 

[Docket  No.  FMCSA  1997-2759] 

RIN  2126-AA31  (Formerly  PIN  2125-AE19) 

English  Language  Requirement; 
Qualifications  of  Drivers;  Withdrawal 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  withdrawal. 

SUMMARY:  The  FMCSA  withdraws  its 
advance  notice  of  proposed  rulemaking 
(ANPRM)  requesting  comments  on 
potential  changes  to  a  provision  in  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  involving  the 
English  language.  That  provision 
requires  that  drivers  of  commercial 
motor  vehicles  (CMVs)  operating  in 
interstate  commerce  be  able  to  "read 
and  speak  the  English  language 
sufficiently  to  converse  with  the  general 
public,  understand  highway  traffic  signs 
and  signals,  respond  to  official 
inquiries,  and  make  entries  on  reports 
and  records."  After  analysis  and  review 
of  the  comments,  FMCSA  has 
concluded  that  at  this  time  there  is  no 
quantifiable  data  on  which  to  propose 
modifying  the  regulation  to  require  a 
more  stringent  or  definitive  standard,  or 
to  require  State  motor  vehicle  agencies 
to  administer  a  specific  test  for  English 
proficiency. 

DATES:  The  advance  notice  of  proposed 
rulemaking  published  on  August  26, 
1997,  at  62  FR  45200  is  withdrawn  as 
of  July  24.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Moehring,  Driver  and  Carrier 
Operations  Division,  (202)  366-4001, 
Federal  Motor  Carrier  Safety 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  26,  1997,  the  Federal 
Highway  Administration  (FHWA), 
predecessor  agency  to  the  FMCSA, 
published  an  ANPRM  in  the  Federal 
Register  (at  62  FR  45200)  requesting 
comments  on  potential  changes  to  49 


CFR  391.11(b)(2)  of  the  FMCSRs.  This 
provision  requires  that  drivers  of  CMVs 
operating  in  interstate  commerce  be  able 
to  "read  and  speak  the  English  language 
sufficiently  to  converse  with  the  general 
public,  understand  highway  traffic  signs 
and  signals,  respond  to  official 
inquiries,  and  make  entries  on  reports 
and  records." 

The  ANPRM  was  published  in 
response  to  a  letter  from  the  American 
Civil  Liberties  Union  (ACLU)  to  the  U.S. 
Department  of  Transportation's  Office  of 
Civil  Rights  indicating  that  this  English 
language  requirement  may  conflict  with 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  2000d,'ef  seq..  as  amended, 
that  prohibits  discrimination  against 
applicants  and  beneficiaries  in  the 
administration  of  federally  funded 
programs  and  activities  based  on  race, 
color  and  national  origin.  In  this  letter, 
the  ACLU  also  alleged  that  the 
regulation,  as  written,  is  overly  broad 
and  subject  to  arbitrary  enforcement, 
causing  potential  interference  with  the 
constitutional  guarantees  of  due  process 
and  equal  protection. 

In  the  ANPRM,  the  FHWA  stated  that 
§  391.11(b)(2),  as  promulgated  by  the 
former  Interstate  Commerce 
Commission  (ICC)  in  1936,  was 
intended  to  be  enforced  through  the 
motor  carrier  employer.  As  noted  in  the 
ANPRM,  the  ICC  specifically  stated  that 
it  was  the  motor  carrier  employer's 
responsibility  to  evaluate  the  driver's 
proficiency  in  the  English  language.  In 
addition,  FHWA  noted  that  the 
regulation  was  not  intended  to  be 
enforced  at  the  roadside.  The  employer 
was  presumed  to  know  what 
communication  skills  may  be  necessary 
for  the  type  of  cargo  handled,  the  route 
taken,  and  the  public  contact  required. 
The  FHWA  went  on  to  say  that  it  had 
never  made  speaking  the  English 
language  a  specific  pre-requisite  for 
obtaining  a  Commercial  Driver  License 
(CDL),  and  in  fact  proposed,  and  later 
authorized,  administration  of  the  CDL 
test  in  foreign  languages. 

The  ANPRM  asked  the  following  5 

questions: 

"1.  Are  there  known  instances  in  which  a 
safety  problem  occurred  which  could  be 
attritjuted,  in  whole  or  in  part,  to  the  driver 
not  being  able  to  read  and  speak  English 
sufficiently  to  understand  traffic  signs  or 
written  or  verbal  instruction  relating  to  the 
operation,  loading  or  unloading  of  the 
vehicle?  *    *   * 

2.  Do  any  of  the  States  require  drivers  who 
operate  commercial  motor  vehicles 
exclusively  in  intrastate  commerce  to  read 
and  speal;  the  English  language?  *   *   * 

.3.  How  do  States  typically  determine 
whether  or  not  a  driver  or  motor  carrier  is  in 
violation  of  §391. 11(b)(2)  or  an  equivalent 


State  provision?  Are  there  particular  English 
phrases  or  terms  that  are  used  to  test  the 
driver's  comprehension  of  the  English 
language?  Are  there  specific  highway  signs  or 
messages  that  are  shown  to  the  driver? 

4.  Are  there  any  cases  in  which  State 
officials,  exercising  their  authority  under 
Slate  law.  have  placed  drivers  out  of  service 
for  being  unable  to  read  or  speak  the  English 
language,  after  making  a  determination  that 
the  driver's  inability  to  comprehend  the 
language  created  a  safety  risk  that  was  too 
great  to  be  ignored?  *   *   * 

5.  How  does  one  measure  an  individual's 
level  of  "English  proficiency'  or  whether  that 
individual  has  a  "working  knowledge  of 
English'?*   •    *■• 

Comments 

Fifty-eight  comments  were  received. 
These  came  from  9  States,  the  U.S. 
Equal  Emplovment  Opportunity 
Commission  (EEOC),  the  ACLU. 
individual  citizens,  associations 
representing  various  segments  of  the 
trucking  industry,  insurance 
associations,  several  trucking 
companies,  individual  drivers  and 
trucking  industry  management, 
associations  representing  State  and 
Provincial  enforcement  and  motor 
vehicle  administrators,  associations  and 
unions  representing  drivers,  and  safety 
advocates. 

Very  few  of  the  comments  addressed 
the  questions  asked  in  the  ANPRM.  The 
vast  majority  of  those  commenting 
viewed  the  ANPRM  as  a  proposal  to 
lower  the  current  English  proficiency 
standard.  The  comments  from  groups 
representing  the  trucking  industry,  labor 
groups  representing  drivers,  insurance 
companies  and  associations,  and 
individual  companies  and  drivers  all 
recommended  retaining  the  current 
provision.  Nine  States  submitted 
comments  that  either  recommended 
retaining  the  current  standard  or 
promulgating  a  more  stringent  standard. 
Of  the  members  of  the  public  who 
commented,  20  commenters 
recommended  that  the  FMCSA  either 
refain  the  current  English  langiiage 
standard  or  enact  a  more  stringent 
standard. 

Mr.  Victor  Morales  submitted  a  copy 
of  a  motion  filed  by  counsel  on  his 
behalf  in  the  County  Court  for  Palm 
Beach  County,  Florida  requesting  the 
Court  to  declare  §  316.302,  Florida 
Statutes  (1997),  relating  to  the  English 
proficiency  requirement  for  CMV 
drivers,  unconstitutional  on  the  basis 
that  it  was  vague,  overly  broad,  and 
subject  to  arbitrary  enforcement.  Two 
commenters  believed  that  the  agency 
should  revise  the  regulation  to  require  a 
performance-based  standard. 
Representative  Lincoln  Diaz-Balart  (who 
represented  Congressional  District  21  in 
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upon  national  origin,  color  or  ethnicity. 
Accordingly,  FMCSA  believes  that  the 
regulation  as  currently  written  and 
properly  enforced  effectively  balances 
issuesof  civil  rights  and  highway  safety. 

In  analyzing  §  391.11(b)(2)  in  today's 
climate,  the  FMCSA  believes  that  the 
regulation  was,  and  remains,  a 
requirement  imposed  to  ensure  that 
persons  who  drive  commercial  motor 
vehicles  operate  safely.  As  written,  the 
regulation  sets  forth  the  qualifications  of 
drivers  of  CMVs  to  read  and  speak  the 
English  language  and  allows  each  motor 
carrier  employer  the  flexibility  to 
determine  the  extent  of  proficiency 
needed  to  enforce  it.  It  provides  carriers 
with  the  flexibility  to  individually 
determine  whether  a  driver  has 
communication  skills  and  English 
fluency  to  operate  safely  on  the 
highway.  There  is  no  data  available  to 
suggest  that  this  flexibility  has  caused 
discrimination  or  to  conclude  that 
motor  carriers  are  employing  the 
English  language  requirement  in 
anything  other  than  an  evenhanded 
maimer,  tailored  to  the  requirements  of 
each  particular  company's  operations. 
Nor  do  we  have  evidence  to  suggest  that 
our  State  and  local  partners  are 
subjecting  limited  English  speakers  to 
discrimination  based  on  their  race,  color 
or  national  origin.  The  intent  of  the 
English-only  regulation  is  not  to 
discriminate,  but  to  advance  public 
safety  and  this  is  an  essential  aspect  of 
our  program. 

Specifically,  with  regard  to  concerns 
about  arbitrary  or  discriminatory 
enforcement,  the  FMCSA  has  found  no 
evidence  to  suggest  that  enforcement 
officers  routinely  issue  citations  for  lack 
of  English  proficiency.  To  the  extent 
that  such  enforcement  discretion  is 
exercised,  the  FMCSA  believes  that 
such  instances  are  exceedingly  rare  and 
may  be  occasioned  by  a 
misunderstanding  of  the  provisions  of 
§  391.11(b)(2).  From  the  comments  and 
the  data  available,  the  FMCSA  believes 
that  the  discretion  of  enforcement 
officials  to  place  a  driver  out  of  service 
when. he  or  she  constitutes  a  safety 
hazard  is,  and  has  been  used 
judiciously. 

Further,  FMCSA  finds  no 
inconsistency  in  its  authorization  to 
States  to  offer  CDL  tests  in  languages 
other  than  English,  while  at  the  same 
time  requiring  motor  carrier  employers 
to  ensure  a  level  of  English  proficiency 
for  drivers  on  our  public  highways.  The 
tests,  training  and  study  manuals 
associated  with  obtaining  a  CDL  are 
complex.  Therefore,  the  administration 
of  the  CDL  test  in  languages  other  than 
English  is  justified.  However,  in  actual 
operation  on  the  highway,  the  CDL 


driver  must  be  able,  based  on  the  needs 
of  the  carrier's  operation,  to  have  a 
sufficient  command  of  English  to  ensure 
that  safety  is  not  compromised. 

After  reviewing  the  comments,  the 
FMCSA  is  also  persuaded  that  the 
performance-oriented  standard,  based 
on  required  tasks,  as  suggested  in  the 
ANPRM  and  advocated  by  the  ACLU 
and  EEOC  is,  in  fact,  not  substantively 
different  than  the  current  standard  to 
which  persons  who  drive  commercial 
motor  vehicles  must  already  adhere. 
The  FMCSA  is  mindful  of  the  concerns 
voiced  by  safety  groups  and  members  of 
the  enforcement  community  that  drivers 
with  limited  English  proficiency  may 
pose  a  potential  safety  concern  both  on 
the  roadway,  as  well  as  in  situations  in 
which  an  enforcement  officer  is 
conducting  a  vehicle  inspection, 
weighing  a  vehicle,  or  in  other  routine 
law  enforcement  actions.  At  this  time, 
however,  as  noted,  the  FMCSA  has  no 
quantifiable  data  on  which  to  base  a 
proposal  that  would  modify  the 
standards  in  or  scope  of  the  existing 
regulation  at  49  CFR  391.11(b)(2). 

One  other  matter  requires  comment 
here.  Under  Executive  Order  13166, 
titled  "Improving  Access  to  Services  for 
Persons  with  Limited  English 
Proficiency"  (65  FR  50121,  September 
16,  2000),  and  guidance  issued  on  the 
same  day  by  the  Department  of  Justice 
(DOJ),  titled  "Enforcement  of  Title  VI  of 
the  Civil  Rights  Act  of  1964— National 
Origin  Discrimination  Against  Persons 
With  Limited  English  Proficiency"  (65 
FR  50123),  the  Federal  government  must 
ensure  that  no  person  with  limited 
English  Proficiency  (LEP)  shall  be 
discriminated  against  on  the  grounds  of 
race,  color  or  national  origin  under  any 
program  or  activity  that  receives  Federal 
financial  assistance. 

Consistent  with  the  executive  order, 
the  DOJ  guidance,  and  additional 
guidance  issued  by  the  Department  of 
Transportation  titled.  "DOT  Guidince  to 
Recipients  on  Special  Language  Services 
to  Limited  English  Proficient  (LEP) 
Beneficiaries"  (66  FR  6733),  we  believe 
that  the  regulation  at  49  CFR 
391.11(b)(2)  is  fully  consistent  with 
FMCSA's  commitment  to  provide 
meaningful  access  to  programs  and 
activities  that  persons  with  limited 
English  proficiency  would  seek.  We  are 
confident  that  the  rule  fulfills  its 
purpose  of  advancing  safety  in  a  manner 
wholly  in  keeping  with  the  terms  of  the 
executive  order  and  the  corresponding 
guidance. 

In  view  of  the  foregoing 
considerations,  Docket  No.  FMCSA- 
1997-2759  is  withdrawn. 
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Issued  on:  July  11,2003. 
Annette  M.  Sandberg, 

Acting  Adminstrator. 

[FR  Doc.  03-18597  Filed  7-23-03;  8:45  am] 
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RIN  212&-AA12  (formerly  RIN  2125-AD25) 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Sleeper  Berths  on 
Motorcoaches;  Withdrawal 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  withdrawal  of 
proposed  rulemaking. 

SUMMARY:  The  FMCSA  withdraws  its 
Januar>'  12,  1994  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  relating 
to  the  use  and  design  of  driver  sleeper 
berths  used  by  the  motorcoach  industry. 
Due  to  other  regulatory  priorities  and 
minimal  interest  by  the  industry 
concerning  this  issue,  no  further  action 
was  taken  by  the  FMCSA  after 
publication  of  the  ANPRM.  At  this  time 
FMCSA  chooses  not  to  establish 
potentially  design-restrictive  regulatory 
standards  for  the  use  of  sleeper  berths 
on  motorcoaches  without  authoritative 
research  to  guide  their  development. 
Accordingly,  the  January  12.  1994 
ANPRM  regarding  the  use  and  design  of 
motorcoach  sleeper  berths  is 
withdrawn. 

DATES:  The  advance  notice  of  proposed 
rulemaking  published  on  January  12, 
1994,  at  59  FR  1706  is  withdrawn  as  of 
July  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Steinhoff,  Chief,  Commercial  Passenger 
Carrier  Safety  Division,  (202)  366-2174, 
Office  of  Bus  and  Truck  Standards  and 
Operations,  Federal  Motor  Carrier  Safety 
Administration,  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  On 
January  12,  1994.  the  Federal  Highway 
Administration  (FHWA)  (now  FMCSA). 
issued  an  ANPRM  requesting  public 
comment  on  the  use  and  design  of 
driver  sleeper  berths  used  by  the 
motorcoach  industry  (59  FR  1706).  This 
action  was  taken  in  response  to 
comments  received  in  past  years  from 
the  motorcoach  industry,  and  ones 
offered  specifically  at  a  motorcoach 


industry  Zero-Base  Review  (an  initiative 
in  which  the  agency  presumed  that  no 
prior  regulations  existed,  and  started 
drafting  from  a  clean  slate,  or  as  if  we 
had  "zero"  regulations).  The  hearing 
was  held  in  Miami,  Florida,  on  January 
20,  1993.  There  was  some  concern 
among  the  industry  that  when  the 
current  sleeper  berth  regulations  at  49 
CFR  393.76  were  promulgated,  the 
differences  in  design  and  operation 
between  motorcoaches  and  trucks  may 
not  have  been  considered  by  the  agency. 

The  FHWA  received  nine  comments 
to  the  docket  in  response  to  the 
ANPRM.  The  comments  varied  as  to 
whether  the  regulations  should  be 
amended  and  whether  the  agency 
should  prohibit  the  placement  of  a 
sleeper  berth  in  the  baggage  area  (under 
the  passenger  compartment)  of  a 
motorcoach.  The  current  regulation 
prohibits  placement  of  the  sleeper  berth 
in  the  cargo  compartment.  Some 
commenters  believed  that  specific 
sleeper  berth  standards  for 
motorcoaches  would  improve  safety  by 
improving  the  physical  well-being  of  the 
driver  and  by  providing  an  opportunity 
for  a  relief  driver  to  get  adequate  rest. 

Due  to  other  regulatory  priorities  and 
a  minimal  interest  by  the  industry 
concerning  this  issue,  no  further  action 
was  taken  by  the  FMCSA  after  these 
conunents  were  received. 

Operationally,  the  motorcoach 
industry  rarely  uses  sleeper  berths, 
choosing  to  transport  replacement 
drivers  to  rely  points  for  the  few  non- 
stop trips  that  are  longer  than  500  miles 
in  length.  The  vast  majority  of 
motorcoach  trips  are  broken  into 
segments  where  less  than  1 0  hours  of 
driving  are  required.  Therefore.  FMCSA 
believes  there  is  no  urgent  safety  need 
for  the  agency  to  initiate  regulatory 
action  on  this  matter. 

The  FMCSA  believes  there  is 
presently  no  research  on  which  to  base 
the  development  of  new.  motorcoach- 
oriented  sleeper  berth  specifications. 
The  current  requirement  in  §  393.76  sets 
forth  the  minimum  specifications  for 
sleeper  berths,  and  these  are  far 
exceeded  by  the  present-day  truck 
manufacturers.  While  §  393.76  is  geared 
more  toward  sleeper  berth  installations 
in  the  truck  environment,  the  basic 
principles  set  forth  for  trucks  could  also 
be  adhered  to  by  motorcoach 
manufacturers.  These  principles 
include:  a  prohibition  from  placing  the 
sleeper  berth  in  the  cargo  compartment 
(in  this  case,  the  luggage  compartment), 
a  requirement  for  an  exit  from  the 
sleeper  berth  into  the  driver's 
compartment  (in  this  case,  the  passenger 
compartment,  which  also  includes  the 
driver's  location),  and  provision  for 


occupant  restraint  meeting  the  spirit  of 
paragraph  (h)  of  §  393.76.  When 
conducting  roadside  inspections  and 
compliance  reviews,  FMCSA  considers 
these  principles  in  applying  the 
language  of  §393.76  to  sleeper  berths 
installed  in  motorcoaches. 

At  this  time,  the  FMCSA  chooses  not 
to  develop  regulatory  standards  for  the 
use  of  sleeper  berths  on  motorcoaches 
without  authoritative  research  to  guide 
their  development.  This  could  result  in 
design  restrictive  requirements.  Rather, 
the  agency  intends  to  work  with  the 
motorcoach  manufacturers,  the 
motorcoach  industry,  and  safety 
organizations,  such  as  the  Commercial 
Vehicle  Safety  Alliance,  to  explore  the 
development  of  a  voluntary  industry 
standard  for  motorcoach  sleeper  berth 
manufacture  and  maintenance.  The 
FMCSA  intends  to  work  with  these 
organizations  to  determine  how  the 
principles  of  §  393.76  apply  to  current 
and  future  motorcoach  design  and 
operations. 

For  these  reasons,  the  January  12, 
1994  ANPRM  is  withdrawn. 

Issued  on:  July  1 1 ,  2003. 
Annette  M.  Sandberg, 

Acting  Administrator 
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Parts  and  Accessories  Necessary  for 
Safe  Operation:  Television  Receivers 
and  Data  Display  Units;  Withdrawal 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  withdrawal  of 
proposed  rulemaking. 

SUMMARY:  The  FMCSA  withdraws  its 
April  3,  1996,  Notice  of  Proposed 
Rulemaking  (NPRM)  to  rescind 
restrictions  on  the  locations  at  which 
television  receivers  may  be  positioned 
within  commercial  motor  vehicles 
(CMVs).  After  reviewing  the  public 
comments  received  in  response  to  the 
NPRM,  the  agency  no  longer  considers 
the  restrictions  to  be  obsolete  and 
redundant.  The  agency  believes  that  it  is 
necessary  to  retain  the  rule  to  prohibit 
unsafe  driver  behavior,  and  that  doing 
so  is  not  likely  to  discourage  the  use  of 
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NFORMATION  CONTACT: 
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Motor  Carrier  Safety 
Department  of 
400  Seventh  Street, 
on,  DC  20590. 
INFORMATION: 


SUPPLEMENTARY 

Background 

On  April  3.  |l996,  the  Federal 
Highway  Adm  inistration  (FHWA)  (now 
FMCSA)  publi  shed  an  NPRM  (61  FR 
14733)  to  resci  nd  49  CFR  393.88.  That 
regulation  reqi  lires  motor  carriers  to 
place  televisio  i  viewers  or  screens  in 
the  rear  of  the  jack  of  the  driver's  seat, 
if  such  viewer  or  screen  is  in  the  same 
compartment  <  s  the  driver.  Section 
393.88  also  ret  aires  the  carrier  to  place 
the  viewer  or  s  [:reen  in  a  location  that 
is  not  visible  t(  i  the  driver,  while  he/she 
is  driving  the  (  ;MV,  with  the  operating 
controls  for  th(  television  receiver  also 
located  in  the  lack  of  the  driver's  seat 
so  that  the  driv  er  cannot  operate  them 
without  leavin ;  his/her  seat. 

As  part  of  th  ;  President's  Regulatory 
Reinvention  In  itiative,  the  agency 
reviewed  §  393  88  and  made  a 
preliminar>'  de  :ermination  that  the  rule 
was  obsolete  aj  id  redundant.  The  agency 
stated  that  its  a  aproach  differed  from 
that  of  the  forn  er  Interstate  Commerce 
Commission  (ICC).  When  the  rule  was 
originally  adopted  in  1951.  the  ICC 
believed  that  ti  e  absence  of  a  Federal 
requirement  wduld  tempt  people  to 
install  television  receivers  in 
commercial  mc  tor  vehicles  so  that 
drivers  could  m  atch  them  while  driving. 
This  concern  has  not  been  borne  out. 
The  agency  indicated  that  motor  carriers 
recognize  the  ii  iherent  safety  risks  of 
allowing  drivei  3  to  watch  television 
while  driving.  1  n  addition,  the  agency 
stated  that  the  1  ehavior  that  §  393.88  is 
intended  to  adc  ress,  driver 
inattentiveness  is  effectively  covered  by 
State  laws  and  regulations. 

With  regard  to  the  issue  of  whether 
the  rule  could  y  otentially  discourage  the 
use  of  rrS-relati  (d  technologies,  the 
agency  explain*  d  that  some  of  the 
systems  in  ques  tion  permit  the  use  of  in- 
vehicle  display  screens,  which  provide 
drivers  with  rea  1-time  map  displays  of 


areas  of  traffic  congestion,  construction, 
and  accidents.  Some  satellite 
communications  systems  enable  motor 
carriers  to  track  CMVs  en  route  to  a 
destination,  and  to  transmit  written 
messages  to  drivers  that  appear  on  video 
terminals  in  the  cab.  Also,  some 
collision-avoidance  or  warning  systems 
display  video  images  of  traffic  around 
the  CMV. 

The  agency  described  how  it  relied  on 
regulatory  guidance  to  clarify  the 
applicability  of  §  393.88,  and  intended 
the  rescission  to  eliminate  the  potential 
need  for  a  case-by-case  interpretation  on 
the  various  configurations  of  in-cab 
video  display  systems.  The  agency  was 
concerned  that  such  an  interpretation  or 
regulatory  guidance  process  would 
become  a  de  facto  design  approval 
program. 

Discussion  of  Comments 

The  FMCSA  received  six  comments  in 
response  to  the  NPRM.  The  commenters 
were:  Advocates  for  Highway  and  Auto 
Safety  (Advocates),  the  American 
Trucking  Association  (ATA),  Federal 
Express  Corporation  (Federal  Express), 
the  Flxible  Corporation  (Flxible),  Lancer 
Insurance  Company  (Lancer),  and  the 
Truck  Manufacturers  Association 
(TMA).  Advocates,  Lancer,  and  Federal 
Express  generally  opposed  the  agency's 
proposal,  while  ATA.  Flxible,  and  TMA 
supported  the  removal  of  the  current 
rule,  primarily  because  of  the  potential 
for  discouraging  certain  technologies. 
ATA  suggested  a  revision  of  the  rule  to 
address  the  overall  issue  of  devices  that 
may  distract  a  driver's  attention  from 
the  roadway. 

Advocates  does  not  believe  that  State 
laws  are  an  appropriate  substitute  for  a 
Federal  regulation  applicable  to 
interstate  motor  carriers.  Advocates 
contends  that  an  explicit  Federal 
requirement  is  needed  because  it  would 
be  difficult  to  prove  that  a  driver 
viewing  a  television  screen  caused  an 
accident.  Lancer  also  expressed  concern 
about  the  proposed  removal  of  §  393.88. 
Lancer  indicated  that  the  intercity  bus 
industry,  particularly  charter  and  tour 
operators,  already  provide  on-board 
video  programming  to  passengers. 
Typically,  the  equipment  used  is  a  VCR 
located  behind  the  driver's  seat.  None  of 
the  monitors  are  positioned  so  that  the 
driver  can  view  the  images.  The  current 
restriction  ensures  that  drivers  do  not 
divide  their  attention  between  driving 
and  operating  the  video  programming. 
Lacer  agrees  with  the  agency's  efforts  to 
be  flexible  in  the  use  of  ITS-related 
technology,  but  argues  that  there  are 
potential  safety  problems  with  systems 
that  would  have  drivers  split  their 


attention  between  driving  and  reading 
computer-generated  messages. 

Federal  Express  believes  that 
rescinding  §  393.88  could  result  in 
numerous  States  adopting  different 
requirements.  Federal  Express 
reconmiends  that  the  agency  propose  a 
new  regulation  that  allows  for  new 
technologies,  but  prohibits  devices  that 
decrease  the  safety  of  operation  of  the 
commercial  motor  vehicles  on  which 
they  used. 

TMA  and  Flxible  support  the  removal 
of  §  393.88.  TMA  indicated  that 
although  the  benefits  provided  by 
certain  ITS-related  technologies  are  not 
fully  quantifiable  because  their  cost- 
effectiveness  and  acceptance  by  drivers 
have  not  been  documented,  the  usage  of 
such  devices  should  hot  be  restricted  by 
an  outdated,  obsolete  regulation. 
Flexible  explained  that  closed-circuit 
video  surveillance  equipment  is 
sometimes  installed  on  transit  buses  as 
a  crime-fighting  tool.  The  driver  is  able 
to  observe  passenger  activity  at  all 
times,  with  the  most  advanced  systems 
allowing  the  driver  to  lock-in  on 
potential  problem  situations  for 
continuous  monitoring. 

The  ATA  also  support  removal  of 
§  393.88,  but  encourages  government 
and  the  private  sector  (ITS  America, 
Society  of  Automotive  Engineers, 
equipment  manufacturers,  and  motor 
carriers  to  work  together  to  study  the 
issue  of  driver  workload,  and  develop 
new  rules,  if  necessary,  to  respond  to 
any  safety  issues  identified  by  such 
research. 

FMCSA  Response  to  Comments 

After  reviewing  the  comments 
submitted  in  response  to  the  NPRM,  the 
FMCSA  agrees  with  the  commenters 
concerned  with  not  having  an  explicit 
prohibition  against  positioning 
television  receiver  screens  in  a  location 
that  enables  drivers  to  see  the  screen. 
Although  the  agency  continues  to 
believe  that  current  State  laws  or 
regulations  could  be  used  to  cite  drivers 
who  watch  television  while  operating  a 
commercial  motor  vehicle,  we 
acknowledge  that  it  is  much  easier  for 
enforcement  personnel  to  enforce  an 
explicit  prohibition  rather  than  an 
agency's  interpretation  of  the 
applicability  of  a  general  law  or 
regulation  concerning  driver  distraction 
of  inattention.  The  FMCSA  befieves  a 
more  effective  strategy  for  ensuring 
highway  safety  is  to  retain  §  393.88  in 
its  current  form,  at  this  time. 

In  response  to  commenters  that 
support  a  rulemaking  to  respond  to 
safety  concerns  about  equipment  and 
devices,  other  than  television  receivers, 
that  may  distract  drivers'  attention  from 
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driving  tasks,  the  agency  does  not 
believe  it  is  necessary  to  take  such 
action  at  this  time.  Currently,  the  safety 
benefits  of  such  a  rulemaking  cannot  be 
quantified,  and  there  is  no  practicable 
means  of  estimating  the  potential  costs 
in  the  event  that  such  a  rulemaking 
would  necessitate  equipment 
manufacturers  to  design  systems  now 
being  sold.  The  agency  will,  however, 
certainly  work  with  the  private  sector  if 
specific  safety  problems  are  identified 
that  they  require  Federal  rules  to 
effectively  address  the  issue. 

The  FMCSA  continues  to  consider 
§  393.88  to  be  applicable  only  to 
television  receivers,  and  believes  that 
the  rule  should  not  be  construed  as 
being  applicable  to  any  other  device  or 
technology  unless  such  technology  is 
capable  of  receiving  a  television 
broadcast  signal.  The  agency  believes 
that  §  393.3  provides  adequate  guidance 
concerning  other  technology  in  that  it 
prohibits  equipment  and  accessories 
that  decrease  the  safety  of  operation  of 
the  CMV  on  which  it  is  used.  The 
agency  will  continue  to  provide  general 
regulatory  guidance,  as  necessary,  to 
clarif\'  the  applicability  of  §  393.3  to 
devices  other  than  television  receivers, 
while  ensuring  to  the  greatest  extent 
practicable,  that  the  regulatory  guidance 
process  does  not  become  a  de  facto 
design  approval  or  product  endorsement 
process. 

FMCSA  Decision 

In  consideration  of  the  comments  and 
for  the  reasons  given  above,  the  FMCSA 
will  retain  §  393.88.  The  agency  no 
longer  believes  that  the  regulation  could 
discourage  the  use  of  certain 
technologies  intended  to  improve  the 
safety  or  efficiency  of  motor  carrier 
operations,  at  least  to  the  extent  that 
action  must  be  taken  at  this  time. 
Furthermore,  the  safety  benefits  of 
retaining  the  rule,  while  admittedly 
undocumented,  outweigh  the  potential 
safety  risks  that  would  result  from 
motor  carriers  or  drivers  concluding  that 
there  are  no  regulatory  obstacles  to  the 
watching  of  television  while  a  CMV  is 
being  operated  on  public  roads. 

For  these  reasons,  the  NPRM  of  April 
3,  1996  (61  FR  14733),  is  withdrawn. 

Issued  on:  July  11,  2003. 
Annette  M,  Sandberg, 
Acting  Administrator. 
[FR  Doc.  03-18598  Filed  7-23-03;  8:45  am] 
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AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Withdrawal  of  advance  notice  of 
proposed  rulemaking  (ANPRM). 

SUMMARY:  The  FMCSA  withdraws  the 
ANPRM  published  in  the  Federal 
Register  of  July  20,  1998,  concerning  the 
use  of  the  North  American  Uniform  Out- 
of-Service  Criteria  (the  Criteria).  FMCSA 
has  determined  that  including  the 
Criteria  in  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs),  either 
through  codification  of  each  criterion  or 
through  incorporation-by-reference  of  a 
specific  edition  of  the  Criteria,  would 
not  provide  any  discernible  safety 
benefits  to  the  public  or  resolve  issues 
raised  by  parties  seeking  such  action. 
Adoption  of  the  Criteria  into  the 
FMCSRs  would  only  have  the  effect  of 
regulating  FMCSA  enforcement  actions 
during  roadside  inspections.  However, 
it  would  not  necessarily  preclude  the 
States  from  continuing  to  use  the 
uniform  international  tolerances. 
Accordingly,  this  rulemaking 
proceeding  has  been  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Minor,  Chief  of  the  Vehicle  and 
Roadside  Operations  Division  (MC- 
PSV),  (202)  366-4009,  Federal  Motor 
Carrier  Safety  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

ADDRESSES:  The  electronic  file  of  this 
document  is  available  from  the  DOT 
public  docket  at  http://dms.dot.gov, 
docket  number  FMCSA-98-3414.  It  is 
also  available  from  FMCSA's  Web  site  at 
b  tip  -.//www.fmcsa .  dot.gov/rulesregs/ 
fmcsr/rulemakings;  or  the  Federal 
Register  Web  site  at  http:// 
www.gpoaccess.gov.  If  you  do  not  have 
access  to  the  Internet,  you  may  request 
a  copy  of  this  docimient  from  the  Docket 
Management  System,  U.S.  Department 
of  Transportation,  Room  PL-401.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  You  must  identify  the  title  and 
docket  number  of  the  document, 
SUPPLEMENTARY  INFORMATION: 


On  July  20.  1998  (63  FR  38791),  the 
FederaJ  Highway  Administration 
(FHWA)  published  an  ANPRM 
requesting  public  comment  concerning 
the  use  of  the  Criteria.  During  roadside 
inspections.  Federal,  State  and  local 
enforcement  officials  use  the  Criteria  as 
^a  guide  in  determining  whether  a 
commercial  motor  vehicle  (CMV)  or 
driver  should  be  placed  out  of  service. 
The  Criteria  provides  a  list  of  violations 
of  the  safety  regulations  that  are  so 
unsafe  that  they  must  be  corrected 
before  operations  can  resume. 
Correction  of  other  less  severe  violations 
may  be  deferred  to  a  later  date,  but 
generally  no  later  than  15  days  from  the 
date  the  violations  were  discovered  (49 
CFR  396, 9(d)(3)). 

Currently,  the  Criteria  is  published  by 
the  Commercial  Vehicle  Safety  Alliance 
(CVSA),  an  association  of  Federal,  State 
and  Provincial  official  responsible  for 
the  administration  and  enforcement  of 
motor  carrier  safety  laws  and 
regulations  in  the  United  States, 
Canada,  and  Mexico.  Each  year  the 
CVSA  reviews  the  Criteria  through  a 
committee  process  involving 
representatives  from  Federal,  State,  and 
Provincial  governments  and  the  motor 
carrier  industry  representatives,  and 
adopts  changes  as  necessary  to  reflect 
up-to-date  information  concerning  the 
potential  safety  impacts  of  specific 
violations  of  motor  carrier  laws  and 
regulations. 

Discussion  of  Comments 

Thirty  comments  were  received  in 
response  to  the  ANPRM.  These  came 
from  12  States  and  Provinces, 
associations  representing  State  and 
Provincial  enforcement  and  motor 
vehicle  administrators,  associations 
representing  various  segments  of  the 
trucking  industry,  safety  advocates, 
unions  representing  drivers,  trucking 
companies,  and  individual  citizens. 

Most  of  the  commenters  expressed 
concern  about  incorporating  the  Criteria 
into  the  FMCSRs  through  codification  of 
each  criterion,  or  including  the  Criteria 
as  an  appendix  to  the  FMCSRs. 
Generally,  the  commenters  believes  that 
subjecting  the  Criteria  to  the  Federal 
rulemaking  process  would  undermine 
the  efforts  of  the  States.  Provinces  and 
industry  to  work  together  through  the 
CVSA's  committee  process  to  review 
and  periodically  revise  the  enforcement 
tolerances.  However,  most  of^e 
commenters  who  were  opposed  to 
codification  of  the  criteria  indicated  that 
they  would  support  incorporation-by- 
reference  of  the  Criteria  provided  that 
such  action  would  not  delay,  or 
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otherwise  inte  rfere  with,  the  current 
process  admir  istered  by  the  CVSA. 

The  Americ  in  Trucking  Associations, 
Inc..  (ATA)  be  ieves  that  the 
development  <  nd  maintenance  of  the 
Criteria  woulc  be  severely  hampered  if 
it  were  subject  to  a  notice  and  comment 
rulemaking  pr  )cess.  ATA  recommends 
incorporation  3y  reference  of  the 
Criteria  with  t  le  publication  by  FMCSA 
of  a  notice  of  a  vailability  and  request  for 
comments  in  J  muary  or  February  of 
each  year.  The  comments  would  then  be 
forwarded  to  C  VSA  for  appropriate 
handling  during  CVSA's  spring  and  fall 
meetings,  and  revised  accordingly. 
Several  other  c  ommenters  had  similar 
suggestions. 

The  Canadia  n  Council  of  Motor 
Transport  Adr  linistrators  (CCMTA) 
indicated  that  lianadian  governments 
have  expresse(  concern  about  placing 
the  Criteria  in  the  Federal  safety 
regulations.  Tl  ley  believe  doing  so 
would  have  an  adverse  impact  on  the 
international  collaborative  nature  of 
developing,  revising  and  implementing 
the  Criteria  thi  oughout  North  America. 
CCMTA  indicc  ted  that  it  would  not 
object  to  FMC!  A  referencing  the  Criteria 
in  such  a  way  hat  the  CVSA  process 
could  continu(  to  be  used  to  update  the 
document. 

The  Intemat  onal  Brotherhood  of 
Teamsters  sup  )orts  the  formal  adoption 
of  the  Criteria  jither  through 
codification  of  each  criterion  or  through 
incorporation-  jy-reference.  The 
Teamsters  beli  jve  the  Criteria  represent 
enforcement  si  andards  and  that  failure 
to  adopt  the  Ci  iteria  through  a  notice 
and  comment  )rocess  may  undermine 
the  ability  of  tie  agency  to  pursue 
enforcement  actions. 

The  Advoca  es  for  Highway  and  Auto 
Safety  (Advoc.  tes),  Owner-Operator 
Independent  E  rivers  Association,  Inc., 
(OOIDA),  National  Tank  Truck  Carriers, 
Inc..  (NTTC)  ai  id  the  Iowa  Department 
of  Transportat:  on  support  codification 
of  the  Criteria.  Advocates  does  not  belief 
the  Criteria  are  legally  binding  on 
inspectors  or  t  leir  agencies  since  the 
document  is  m  )t  included  in  the 
FMCSRs.  Advdcates  argues  that  the 
agency  must  a:  sert  the  formal  policy 
needed  to  bine  field  enforcement 
personnel  by  both  directing  and 
circumscribing  the  exercise  of 
enforcement  d  scretion  through 
application  of  he  Criteria.  NTTC 
believes  enfon  ement  personnel  treat  the 
Criteria  as  substantive  rules  and  that 
there  are  proce  dural  and  substemtive 
deficiencies  in  the  way  the  Criteria  are 
structured  and  used.  OOIDA  believes 
the  agency  mu  >t  adopt  the  Criteria  as 
part  of  the  FMi  ]SRS  because  it 
represents  the  egal  standard  under 


which  vehicles  and  drivers  are  placed 
out  of  service.  Iowa  DOT  believes  that 
including  the  Criteria  in  the  regulations 
enhances  the  availability  of  the  Criteria 
to  motor  carriers  and  drivers  so  that 
they  will  know  which  safety  conditions 
will  place  them  in  jeopardy  of  not  being 
able  to  complete  their  trip. 

FMCSA  Response  to  Comments 

FMCSA  believes  the  commenters  have 
made  compelling  arguments  against  the 
agency  taking  any  action  that  could 
adversely  impact  the  current  process  for 
amending  or  revising  the  Criteria.  The 
agency  agrees  with  commenters  that  the 
current  process  for  maintaining  the 
Criteria  provides  an  effective 
mechanism  for  Federal,  State  and 
Provincial  officials  and  industry 
representatives  from  the  U.S.,  Canada, 
and  Mexico  to  work  together  to  ensure 
uniform  international  enforcement 
tolerances.  The  agency  believes  that  it  is 
in  the  public  interest  to  continue  this 
process  for  ensuring  highway  safety, 
and  facilitating  international  trade 
between  the  U.S.,  Canada,  and  Mexico. 

However,  the  agency  does  not  share 
commenters'  belief  that  the  mere  act  of 
adopting  the  Criteria  into  the  Code  of 
Federal  Regulations  would  adversely 
impact  the  current  process  for 
maintaining  the  document.  The 
adoption  of  the  Criteria  would  amend 
the  FMCSRs  such  that  Federal 
personnel  could  use  only  those  criterion 
included  in  the  Federal  regulations.  The 
Federal  version  of  the  Criteria  could 
only  be  amended  or  revised  through 
notice-and-comment  rulemaking.  By 
contrast,  each  State  would  be 
responsible  for  taking  the  necessary 
actions  to  adopt  compatible 
requirements  under  State  laws  and 
regulations,  with  the  authority  of  State 
enforcement  personnel  being  limited  by 
those  State  laws  and  regulations,  not  the 
Federal  regulations.  Since  States  would 
be  responsible  for  having  a  mechanism 
or  process  for  adopting  compatible  laws 
and  regulations,  the  States  could  adopt 
enforcement  tolerances  that  differ  from 
those  used  by  the  FMCSA  if  the  State 
believes  there  is  a  safety  problem  that  is 
not  adequately  addressed  through  the 
Federal  enforcement  tolerances. 

Section  3114(c)(4)  of  Title  49  of  the 
United  States  Code  allows  the  States  to 
adopt  more  stringent  requirements  than 
those  specified  in  the  FMCSRs.  Under 
this  provision,  if  the  FMCSA  determines 
that  a  State  law  or  regulation  is 
additional  to  or  more  stringent  than  a 
regulation  prescribed  under  the 
authority  of  49  U.S.C.  31136,  the  State 
law  or  regulation  may  be  enforced 
unless  the  agency  decides  that  (1)  the 
State  law  or  regulation  has  no  safety 


benefit;  (2)  the  State  law  or  regulation  is 
incompatible  with  the  regulation 
prescribed  by  the  agency;  or  (3) 
enforcement  of  the  State  law  or 
regulation  would  cause  an  unreasonable 
burden  on  interstate  commerce.  This 
means  that  Federal  requirements  would 
not  automatically  preempt  more 
stringent  State  requirements.  Therefore, 
irrespective  FMCSA's  decision 
concerning  the  Criteria,  the  States  could 
adopt  more  stringent  enforcement 
tolerances  than  the  FMCSA.  This  could 
include  the  States  adopting  criteria 
independently  of  the  FMCSA's 
enforcement  tolerances. 

If  the  Criteria  includes  more  stringent 
guidelines  for  determining  when  to 
place  a  driver  or  vehicle  out  of  service 
than  the  Federal  policy  provides,  the 
States  would  in  effect,  be  adopting  more 
stringent  enforcement  tolerances  than 
those  used  by  the  FMCSA.  Also,  since 
State  personnel  conduct  the 
overwhelming  majority  of  the  more  than 
2.7  million  roadside  inspections 
completed  each  year  in  the  United 
States,  FMCSA's  adoption  of  the  Criteria 
would  not  alter  in  any  meaningful  way, 
the  enforcement  tolerances  that 
interstate  motor  carriers  are  subjected  to 
during  such  inspections.  Federal 
adoption  would  only  increase  the 
likelihood  of  creating  inconsistencies 
between  the  enforcement  tolerances 
used  by  Federal  personnel  and  those 
used  by  State  officials  with  no  readily 
apparent  benefit  to  motor  carrier  safety.  - 
Furthermore,  such  inconsistencies 
would  only  worsen  the  problems 
perceived  by  those  persons  who  believe 
it  is  necessary  to  adopt  the  Criteria  into 
the  FMCSRs.  Due  to  the  success  of  the 
collaborative  process  currently  used  for  ~ 
amending  or  revising  the  Criteria, 
enforcement  agencies  throughout  North 
America  have  achieved  a  level  of 
uniformity  that  negates  the  need  for 
separate  enforcement  tolerances  for  each 
jurisdiction. 

With  regard  to  commenters  who 
believe  that  incorporation-by-reference 
of  the  Criteria  would  be  less  likely  to 
disrupt  the  current  process  used  to 
amend  or  revise  the  enforcement 
tolerances  than  including  the  text  of  the 
guidelines  in  the  regulations,  the 
FMCSA  considers  this  to  be  a 
distinction  without  a  meaningful 
difference.  The  Office  of  the  Federal 
Register  prescribes  regulations  (1  CFR 
part  51)  concerning  Federal  agencies' 
incorporation-by-reference  of 
publications  prepared  by  non-Federal 
entities.  Section  51.1  limits  the 
incorporation  to  the  specific  edition 
approved  by  the  Director  of  the  Federal 
Register.  Future  amendments  or 
revisions  of  the  Criteria  would  not  be 


Federal  Register/ Vol.  68,  No.  142 /Thursday,  July  24,  2003 /Proposed  Rules 


43895 


included.  Incorporation  of  the  Criteria 
would  make  it  part  of  the  regulations, 
regardless  of  whether  the  text  appears  in 
the  Code  of  Federal  Regulations.  Also, 
material  is  incorporated  as.  it  exists  on 
the  date  of  the  approval  and  a  notice  of 
any  change  in  the  materials  must  be 
published  in  the  Federal  Register.  In 
terms  of  practical  applications, 
codification  of  the  Criteria  would 
provide  a  means  for  the  agency  to 
request  comments  on  only  the  criterion 
that  would  be  amended  or  revised  from 
year  to  year,  as  opposed  to 
incorporation-by-reference  which  would 
typically  be  an  all-or-nothing 
proposition — a  new  edition  would 
either  be  accepted  in  its  entirety  or 
rejected  in  its  entirety.  Although  the 
agency  could  incorporate-by-reference 
portions  of  the  Criteria  while  rejecting 
specific  items,  this  approach  would 
almost  certainly  make  understanding 
the  reference  urmecessarily  difficult 
from  both  an  enforcement  perspective 
and  an  industry  perspective.  Therefore, 
the  agency  has  concluded  that 
incorporation-by-reference  is  not  a 
practical  alternative  to  codification  of 
the  Criteria  text. 

In  response  ta  commenters  who 
offered  legal  arguments  suggesting  that 
the  agency  must  adopt  the  Criteria,  the 
FMCSA  does  not  believe  those 
arguments  have  merit.  The  Criteria 
represent  enforcement  tolerances,  and 
should  not  be  construed  to  be 
regulations.  The  FMCSRs  require 
compliance  with  all  applicable 
requirements  at  all  times.  There  is 
nothing  in  the  FMCSRs  that  makes 
operating  a  commercial  motor  vehicle  in 
interstate  commerce,  while  violating 
any  of  the  requirements  contained 
therein,  an  acceptable  practice.  The 
agency  recognizes  that  violations  do 
occur  and  does  not  expect  that  motor 
carrier  operations  cease  completely 
until  100  percent  compliance  is 
achieved.  However,  certain  violations 
represent  such  serious  safety  risks  to  the 
motoring  public  that  they  must  be 
corrected  immediately.  The  Criteria 
presents  a  list  of  such  violations 
developed  over  a  period  of  more  than  20 
years  by  Federal,  State  and  Provincial 
safety  professionals,  with  input  from  the 
motor  carrier  industry,  vehicle  and 
equipment  manufacturers,  researchers, 
and  other  interested  parties.  The  use  of 
the  Criteria  is  a  matter  of  policy  within 
FMCSA,  so  that  the  decision  by  Federal 
personnel  to  place  a  vehicle  out-of- 
service  is  not  an  arbitrary  action  based 
solely  on  the  discretion  of  the  inspector. 
Likewise,  the  use  of  the  Criteria  by  State 
officials  is  covered  through  either  a 
documented  policy,  or  State  laws  and 


regulations.  The  actions  of  State  officials 
are  based  on  the  authority  vested  in 
them  under  their  State  statutes  and 
should  not  be  construed  as  arbitrary 
determinations  by  individual 
inspectors. 

FMCSA  Decision 

In  consideration  of  the  responses  to 
the  ANPRM,  and  for  the  reasons 
explained  above,  FMCSA  has  decided 
not  to  adopt  the  Criteria,  either  through 
codification  of  the  text  or  through 
incorporation-by-reference,  into  the 
FMCSRs.  FMCSA  believes  it  is  in  the 
public  interest  that  these  enforcement 
tolerances  be  managed  through  a 
partnership  between  the  Federal,  State, 
and  Provincial  goveriunents  from  the 
United  States,  Canada,  and  Mexico, 
with  participation  by  the  industry, 
motor  vehicle  and  equipment 
manufacturers,  researchers  and  other 
interested  parties.  The  use  of  uniform 
international  enforcement  tolerances  is 
necessary  to  ensure  highway  safety  and 
to  facilitate  the  efficient  transportation 
of  passengers  and  freight  between  States 
and  Provinces,  and  between  countries  in 
North  America. 

Therefore,  this  rulemaking  proceeding 
is  terminated. 

Issued  on:  July  11,  2003. 
Annete  M .  Sandberg, 

Acting  Administrator. 

[PR  Doc.  03-18599  Filed  7-23-03;  8:45  am] 
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Flammability  of  Interior  Materials  in 
School  Buses 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  termination  of 
proposed  rulemaking. 

SUMMARY:  This  notice  terminates  a 
rulemaking  proceeding  that  NHTSA 
began  in  1988  to  consider  upgrading 
Standard  No.  302 's  flammability 
resistance  requirements  for  school  bus 
interiors.  The  rulemaking  was  initiated 
in  response  to  a  severe  1988  crash  in 
Carrollton,  Kentucky,  in  which  a  former 
school  bus  being  used  as  a  church 
activity  bus  burst  into  flames  after 
colliding  head-on  with  a  pickup  truck. 


After  reviewing  the  available 
information  and  public  comments,  the 
agency  has  decided  to  terminate  this 
rulemaking  because:  The  risks  presented 
by  school  bus  fires  pose  a  minimal 
safety  problem;  the  agency's  1992 
upgrade  of  Standard  No.  217's 
emergency  exit  requirements  to  allow 
faster  evacuation  from  school  buses  has 
reduced  further  the  risks  posed  by  fire; 
the  bus  involved  in  the  Carrollton  fire 
was  built  before  upgraded  Federal 
school  bus  standards  went  into  effect  in 
1977  and  did  not  meet  the  exit  and  fuel 
system  integrity  requirements; 
upgrading  Standard  No.  302  would 
result  in  significant  costs;  and  further 
research  would  be  necessary  before  the 
agency  could  propose  a  test  protocol, 
utilizing  scarce  agency  resources. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues:  Mr.  Charles  Hott, 
Office  of  Crashworthiness  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  Telephone: 
(202)  366-0247.  For  legal  issues:  Mr. 
Christopher  Calamita,  Vehicle  Safety 
Rulemaking  and  Harmonization 
Division,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC,  20590, 
Telephone:  (202)  366-2992. 

SUPPLEMENTARY  INFORMATION: 


I,  Backgroimd 

In  the  late  1980s,  school  bus  safety 
received  substantial  public  and 
Congressional  attention,  especially  in 
the  aftermath  of  two  catastrophic 
crashes.  On  May  14,  1988,  in  Carrollton, 
Kentucky,  a  former  school  bus  '  being 
used  as  a  church  activity  bus  burst  into 
flames  after  colliding  head-on  with  a 
pickup  truck.  This  was  a  severe  crash, 
with  a  combined  impact  speed 
exceeding  100  miles  per  hour.  Twenty- 
seven  of  the  67  bus  occupants  died  in 
the  fire  that  ensued.  On  September  21, 
1989,  in  Alton,  Texas,  a  school  bus 
became  submerged  in  a  water-filled  pit 
after  colliding  with  a  tractor-semi 
trailer.  Twenty-one  of  the  81  students  in 
the  bus  drowned  because  they  were 
unable  to  escape. 

In  its  investigation  of  the  Carrollton 
crash,  the  National  Transportation 
Safety  Board  (NTSB)  concluded: 


'  The  bus  was  manufactured  in  1977  shortly 
before  April  1.  1977.  prior  to  the  effective  date  of 
a  final  rule  improving  Standard  No.  217's 
emergency  exit  capacity  requirements  and  Standard 
No.  301 's  fuel  system  integrity  requirements.  As  a 
result,  the  Carrollton  bus  lacked  safety  features, 
such  as  fuel  tank  guards  and  improved  access  to 
emergency  exits,  required  on  most  large  school 
buses  that  were  built  after  1977. 
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"Flammability  of  Interior  Materials," 
specifies  that  the  horizontal  burn  rate  of 
certain  specified  materials  (e.g.,  seat 
cushions  and  seat  backs)  may  not 
exceed  four  inches  per  minute.  The 
purpose  of  the  standard  is  to  allow  the 
driver  time  to  stop  the  vehicle  and,  if 
necessary,  evacuate  the  vehicle 
occupants  before  untenable  conditions 
develop  that  could  result  in  injuries  or 
fatalities. 

In  the  ANPRM,  the  agency  requested 
comments  on  the  safety  need  for  a 
rulemaking  to  upgrade  Standard  No. 
302,  types  of  buses  that  should  be 
covered,  types  of  seating  material 
available,  toxicity  of  fumes  emitted  by 
burning  seating  materials,  upgraded  test 
procedures,  and  costs  and  benefits  of 
such  a  rulemaking.  The  agency  also 
noted  that  factors  related  to  the  risk  of 
injuries  from  fire  are  often  interrelated. 
Among  these  factors  are  a  fire's  source 
and  magnitude,  an  occupant's  ability  to 
escape  from  a  burning  vehicle,  the  time 
needed  to  escape,  the  location  and  type 
of  emergency  exits,  and  the 
flammability  resistance  of  the  vehicle's 
interior  materials. 

In  response  to  the  ANPRM  on 
Standard  No.  302,  NHTSA  received  54 
comments  from  bus  manufacturers, 
seating  and  material  manufacturers, 
State  and  local  governments,  trade 
associations,  and  individuals.  The 
commenters  generally  agreed  that 
measures  could  be  taken  to  increase  the 
flammability  resistance  of  materials 
used  in  school  buses.  Commenters  also 
addressed  other  issues  raised  in  the 
ANPRM,  including  the  rulemaking's 
scope,  the  availability  of  new  flame- 
resistant  materials,  possible 
performance  requirements  to  enhance 
flammability  resistance,  and  the  costs 
and  benefits  of  the  rulemaking.  The 
comments  were  discussed  in  the 
agency's  1991  notice  requesting 
comments  on  issues  related  to  the 
flammability  of  interior  materials  in 
buses. ^  That  notice  is  discussed  below. 

C.  1 990  NIST  Research  Report 

In  January  1989.  NHTSA 
commissioned  the  Center  for  Fire 
Research  of  the  National  Institute  of 
Standards  and  Technology  (NIST)  to 
conduct  a  research  program  about  the 
flammability  resistance  of  various 
school  bus  seat  assemblies.  The  research 
focused  on  factors  such  as  ignitability, 
flame  spread,  rate  of  heat  release,  smoke 
generation,  and  toxicity  of  combustion 
products.  In  July  1990,  NIST  published 
its  findings  in  a  final  report  entitled 
"Assessment  of  the  Fire  Performance  of 


"  56  FR  7826.  February  26.  1991.  Docket  No.  88- 
22,  Notice  3. 


School  Bus  Interior  Components."^  The 
major  conclusions  of  the  NIST  report 
were: 

1.  No  one  simple  small-scale  test 
should  be  used  to  measure  fire 
performance  of  a  material. 

2.  A  material's  fire  performance 
includes  the  examination  of  a 
combination  of  factors,  such  as  ease  of 
ignition,  flame  spread,  rate  of  heat 
release,  generation  of  gaseous  species, 
smoke  development,  and  toxicity  of  the 
combustion  products.  In  addition,  the 
heat  exposure  conditions  and  geometry 
of  the  school  bus  play  a  critical  role. 

3.  A  full-scale  test  procedure  (testing 
a  complete  seat  assembly)  will  provide 
the  best  basis  for  testing  school  bus 
seats. 

4.  While  toxicity  is  a  concern,  it 
appears  that  heat  and/or  smoke 
generated  by  all  likely  school  bus 
seating  materials  would  cause 
incapacitation  before  toxicity  became  an 
issue. 

D.  1991  Notice  Requesting  Comments  on 
Standard  No.  302 

On  February  26,  1991,  NHTSA 
published  a  notice  requesting  comment 
on  the  NIST  report  and  other  issues  to 
help  the  agency  determine  what 
appropriate  measures,  if  any.  were 
needed  to  address  the  fire  resistance  of 
materials  used  in  school  bus  interiors. 
(56  FR  7826)  The  questions  included  the 
following: 

1.  Can  the  agency  develop  test 
protocols  for  improving  the  fire 
resistance  of  school  bus  interiors?  What 
protocols  and  test  criteria  should  be 
adopted? 

2.  How  can  the  agency  best  define 
objective  measures  of  tenability,  e.g., 
exposure  to  temperature,  material 
ignitability,  flame  spread,  rate  of  heat 
release,  smoke  generation,  toxicity,  etc.? 

3.  Does  a  small-scale  (samples  of 
seating  materials)  or  full-scale  (complete 
seat  assemblies)  test  exist  that  would 
result  in  the  use  of  seating  materials  that 
improve  the  fire  resistance  of  school  bus 
interiors?  What  tests  are  recommended? 

4.  Is  it  necessary  to  include  toxicity  in 
any  test  protocols  designed  to  improve 
the  fire  resistance  of  school  bus 
interiors?  Are  there  alternative  technical 
requirements  that  could  be  established 
that  would  result  in  negligible  toxicity 
risks,  such  as  establishing  a  temperature 
limit? 

5.  Are  there  any  guidelines  that  could 
be  adopted  that  would  ensure  that 
potentially  carcinogenic  materials  are 
not  utilized  in  the  manufacture  of  fire 
retardant  or  fire  resistant  materials? 


"A  copv  of  this  report  was  placed  in  Docket  No. 
88-22-GR. 
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6.  Are  there  other  changes  or 
modifications  that  could  be  made  to 
school  buses,  such  as  changes  in  the 
number,  location,  and  size  of  emergency 
exits,  that  would  affect  the  fire 
resistance  requirements  of  school  buses? 
Should  there  be  a  correlation  between 
the  fire  resistance  of  materials  and  the 
amount  of  available  emergency  egress 
area? 

7.  What  would  the  costs  of  upgrading 
the  fire  resistance  of  school  bus  interiors 
be?  Would  the  costs  affect  the  ability  of 
school  districts  to  replace  older,  less 
safe*  school  buses  or  to  order  school 
buses  with  other  safety  features  that 
could  have  potentially  higher  benefits? 

E.  Comments  on  the  1991  Notice 

In  response  to  the  1991  Notice, 
NHTSA  received  comments  from  State 
and  local  governments,  school  bus  and 
seat  manufacturers,  trade  associations,  a 
test  laboratory,  and  the  NTSB. 

1.  The  Need  To  Upgrade  Standard  No. 
302 

The  commenters  expressed  differing 
views  about  the  need  to  improve  the  fire 
resistance  of  school  bus  interiors. 
Several  commenters,  including  the 
NTSB,  American  Medical  Association 
(AMA),  the  Connecticut  Department  of 
Motor  Vehicles  (Connecticut),  and  the 
Delaware  Department  of  Pupil 
Instruction  (Delaware),  believed  that  the 
flammability  test  in  Standard  No.  302 
needed  to  be  upgraded.  Other 
commenters,  including  the  National 
School  Transportation  Association 
(NSTA),  Maryland  Department  of 
Education  (Maryland),  West  Virginia 
Department  of  Education  (West 
Virginia),  Marysville  Washington 
School  District  (Marysville),  Blue  Bird 
Corporation  and  Thomas  Built  Buses, 
Inc.  (bus  manufacturers),  and  Lichter 
Rubber  Products  Company  (a 
manufacturer  of  school  bus  seats  and 
seat  backs)  questioned  the  need  for 
upgrading  the  flammability  resistance 
requirements  in  Standard  No.  302. 

Marysville  stated  that  NHTSA  should 
direct  its  resources  to  other  school  bus 
safety  matters  because  the  Carrollton 
crash  represented  an  extremely  rare 
situation  and  because  seat  flammability 
was  a  very  low  causal  factor  to  the 
occupant  deaths  and  injuries  in  that 
crash.  Thomas  Built  and  Lichter  Rubber 
believed  that  it  was  not  realistic  to 
require  seating  to  withstand  fuel-fed 
fires  like  the  Carrollton  fire,  which 
Lichter  Rubber  characterized  as  an 
"explosion."  Maryland  stated  that 
during  the  past  30  years,  its  public 
school  buses  have  transported  students 
without  a  single  student  fatality  related 
to  fire. 


2.  Test  Protocol 

The  commenters  also  expressed 
differing  views  about  the  form  of  an 
upgraded  test  protocol.  Some 
commenters  favored  small-scale 
laboratory  tests.  Other  commenters 
favored  large-scale  tests.  Delaware 
recommended  having  both  a  small-scale 
and  a  large-scale  test.  The  commenters 
did  not  provide  any  convincing 
information  that  would  allow  NHTSA  to 
compare  the  desirability  of  requiring 
either  small-scale  or  large-scale  tests,  or 
both.  Similarly,  while  several 
commenters  expressed  concern  about 
toxicity,  no  generally  accepted  protocol 
to  establish  acceptable  toxicity  levels 
was  apparent  from  the  comments. 

3.  Costs 

Most  commenters  indicated  that 
upgrading  Standard  No.  302  would 
result  in  significant  costs.  SFT,  a  foam 
manufacturer,  stated  that  the  cost  of 
flame  retardant  foam  cushioning  for  a 
66-passenger  bus  could  be  S275  more 
than  the  cost  of  current  foam 
cushioning.  SFT  also  stated  that 
equipping  a  biis  with  seat  covers  made 
of  Kevlar-backed  barrier  fabric  could 
increase  the  cost  of  a  bus  by  S460,  if  this 
upgraded  material  were  required. 
Thomas  Built  estimated  that  using  fire 
block  upholstery  would  increase  the 
total  seating  cost  for  a  bus  by  about 
$1,000,  and  requiring  fire  resistant  seat 
foam  and  fire  block  seat  covers  could 
add  SI, 500  to  $2,000  to  the  cost  of  bus. 
The  Oregon  Department  of  Education 
(Oregon)  estimated  that  if  NHTSA 
upgraded  the  fire  resistance 
requirements  in  Standard  No.  302  as 
well  as  the  emergency  exit  requirements 
in  Standard  No.  217,  the  cost  of  a  school 
bus  could  increase  by  $1,300  to  $1,500. 

4.  Cost-Effectiveness 

Several  commenters,  including  NSTA 
and  Blue  Bird,  stated  that  the  costs  of 
upgrading  Standard  No.  302  would  be 
unjustified.  Other  commenters, 
including  Arizona  and  Delaware, 
believed  upgrading  Standard  No.  302 
would  be  justified,  notwithstanding  the 
significant  costs. 

TAM-USA,  a  bus  manufacturer.  Blue 
Bird,  and  the  Nebraska  Department  of 
Education  (Nebraska)  commented  that 
even  though  increased  flammability 
resistance  was  a  desirable  goal,  other 
efforts,  such  as  improving  the 
emergency  exit  capacity  requirements  in 
Standard  No.  217,  would  be  more  cost- 
effective.  Similarly,  NSTA 
recommended  that  the  agency  pursue 
requiring  additional  emergency  exits 
rather  than  upgrading  the  flammability 
resistance  requirements. 


Maryland  and  TAM-USA  stated  that 
along  with  flammability,  many  other 
factors  are  involved  in  determining  the 
risk  from  school  bus  fires.  These  factors 
include  the  type  of  fuel  used,  location 
and  construction  of  the  fuel  tank,  type 
of  fire  barriers  between  the  engine  and 
occupant  compartments,  and  number 
and  location  of  emergency  exits. 

III.  Agency  Decision 

After  reviewing  the  available 
information  and  public  comments, 
NHTSA  has  decided  to  terminate  the 
rulemaking  to  upgrade  Standard  No. 
302 's  flammability  requirements  for 
school  bus  interiors  for  the  following 
reasons:  (1)  The  risks  presented  by 
school  bus  fires  pose  a  minimal  safety 
problem  for  current  designs  of  school 
buses;  (2)  the  agency's  upgrade  of 
Standard  No.  217's  emergency  exit 
requirements  to  allow  faster  evacuation 
from  school  buses  reduced  further  the 
risks  posed  by  fire;  (3)  the  bus  involved 
in  the  Carrollton  fire  did  not  meet  then 
current  Federal  standards;  (4)  upgrading 
Standard  No.  302  would  result  in 
significant  costs  that  would  be 
disproportionate  to  minimal  benefits; 
and  (5)  further  research  would  be 
necessary  before  the  agency  could 
propose  a  test  protocol,  utilizing  scarce 
agency  resources. 

A.  Minimal  Safety  Problem 

The  agency  notes  that  school  bus  fires 
are  extremely  rare.  Most  school  bus  fires 
are  small-scale,  non-crash  engine  fires 
that  pose  a  low  risk  of  injury  because 
ample  time  is  available  to  evacuate  the 
bus.  Large-scale,  fuel-fed  fires,  like  the 
Carrollton  fire,  are  even  more  rare. 

Other  than  the  Carrollton  fire,  from 
1975  through  2002,  there  were  no 
school  bus  crashes  in  which  fatalities 
were  attributed  to  fire  as  the  most 
harmful  event.  During  this  period,  there 
were  ten  school  bus-related  fatalities  in 
crashes  in  which  fire  was  present. 
However,  these  fatalities  were  caused  by 
the  crash  forces  and  were  not  attributed 
to  fire.s  The  1988  Carrollton  crash 
resulted  in  27  fatalities.  Since  that 
crash,  there  have  been  no  fire-related 
fatalities  in  school  buses. 

B.  Upgrade  of  Standard  No.  217 
Reduced  Risks  Associated  With  Fires 

NHTSA  believes  that  the  limited  risk 
posed  by  school  bus  fires  was  further 
reduced  by  the  agency's  issuance  of  the 
November  2,  1991  final  rule  upgrading 
Standard  No.  217's  emergency  exit 


"Nine  of  the  ten  fatalities  resulted  from  a  1984 
crash  in  Essex,  Montana,  in  which  a  pre-1977 
school  bus  was  struck  head-on  hy  a  tractor-semi 
trailer  carrying  jet  fuel,  which  leaked  from  the 
trailer  and  caused  the  post-crash  fire. 
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requirements  t  q  allow  faster  evacuation 
from  school  bi  ses.  Specifically,  the  final 
rule  increased  the  number  of  emergency 
exits  in  larger  .chool  buses,  improved 
access  to  side  ismergency  doors,  and 
improved  the  visibility  of  the  emergency 
exits.  These  ar  lendments  have  made 
possible  short<  r  evacuation  times  from  a 
school  bus  in  ( ase  of  fire  or  other' 
emergency  siti  ations  (e.g..  submersion 
in  water).  Thui,  the  benefits  of  the 
Standard  No.  i  17  rulemaking  are 
potentially  brr  ader  than  those  that 
might  have  res  ulted  from  a  Standard  No. 
302  rulemakin  i  since  the  latter  standard 
addresses  onlv  those  emergencies 
involving  fire. 

NHTSA  agre  es  with  the  comments  of 
Blue  Bird,  TAl  4-USA.  Nebraska, 
Maryland,  and  NSTA  that  the  agency's 
improvement  ( if  the  emergency  exit 
capacity  requii  ements  in  Standard  No. 
217  better  add  esses  the  risks  associated 
with  post-eras  i  fires  than  upgrading  the 
flammability  r  ssistance  requirements  in 
Standard  No.  '^  02  would.  Accordingly, 
given  that  the  •  igency's  upgrade  of 
Standard  No.  i  17  has  reduced  the 
already  minim  il  risk  posed  by  school 
bus  fires,  the  a  jency  believes  that 
upgrading  Staj  dard  No.  302  is  not 
warranted. 

The  agency  i  ilso  notes  that  the  NTSB 
has  accepted  ^  HTSA's  upgrade  of 
Standard  No.  H 7  as  an  acceptable 
alternative  to  i  pgrading  Standard  No. 
302.  In  a  Deceinber  17.  1998  letter  to 
NHTSA's  Adn  inistrator.  the  Chairman 
oftheNTSBstited: 

Safety  Recomi  lendation  H-89— 4  was 
issued  to  NHTSj  l  as  a  result  of  the  Safety 
Board's  investig;  tion  of  the  truck  and  bus 
colHsion  near  C<  rroHton.  Kentucky  on  Mav 
1.4.  1988. 

Safety  Recomi  lendation  H-89-4  asked 
NHTSA  to  incor  )orate  in  FMVSS  .302  the 
recommendatior  s  of  the  National  Institute  of 
Standards  and  T  jchnology  concerning  the 
new  material  act  eptance  criteria  to  reduce 
the  rate  of  fire  s[  read  in  all  buses. 

The  Safety  Bo;  rd  commends  NHTSA  for 
changing  the  em  srgency  exit  requirements  so 
that  school  buse  ;  are  required  to  have 
emergency  exits   *    *    *  As  a  result  of 
NHTSA's  efforts  to  upgrade  the  emergency 
exit  requirement  5  for  school  buses,  thus 
reducing  the  net  d  to  upgrade  the 
flammability  ret]  uirements  for  school  bus 
seats.  Safety  Rec  jmmendation  H-89-4  has 
been  classified  '  Closed  "  Acceptable 
-Alternate  Actior ."'" 


C.  Carrollton  I  u 
Current  Feden  I 


The  agency 
involved  in  th 
meet  the  then 
vehicle  safety 


'".^copy  of  thii 
docket 


•s  Did  Not  Meet  the  Then 
Standards 


ISO  notes  that  the  bus 
Carrollton  fire  did  not 
i  :urrent  Federal  motor 
itandards.  That  bus  was 

letter  ha.s  been  placed  in  the 


built  before  April  1, 1977,  prior  to  the 
effective  date  of  the  final  rule  improving 
Standard  No.  217's  emergency  exit 
capacity  requirements  and  Standard  No. 
301 's  fuel  system  integrity 
requirements.' '  As  a  result,  the 
Carrollton  bus  lacked  safety  features, 
such  as  fuel  tank  guards  and  improved 
access  to  emergency  exits,  required  on 
large  school  buses  that  were  built  after 
1977. 

If  the  Carrollton  bus  had  been  built 
after  1977,  and  thus  had  been  equipped 
with  a  fuel  tank  guard,  the  post-crash 
fire  might  never  have  occurred. 
According  to  the  NTSB  report,  a 
puncturing  of  the  bus'  fuel  tank  caused 
the  fire. '2 

Finally,  the  agency  agrees  with  the 
comments  of  Thomas  Built,  Lichter 
Rubber,  and  Blue  Bird  that  even  if  the 
Carrollton  bus  had  complied  with  a 
hypothetical  upgraded  Standard  No. 
302.  the  increased  flammability 
resistance  might  not  have  increased  the 
survivability  of  a  Carrollton-type  crash. 
As  noted  above,  the  Carrollton  crash 
was  extremely  severe,  with  a  combined 
impact  speed  exceeding  100  miles  per 
hour,  and  the  fire  that  ensued  was  fuel- 
fed  and  explosive  in  nature. 

D.  Significant  Costs  of  Upgrading 
Standard  No.  302 

While  NHTSA  believes  that  the 
weighing  of  regulatory  costs  and 
benefits  should  not  be  the  only  basis  for 
a  decision,  and  while  the  costs  of 
improving  flammability  resistance  are 
not  definitive  since  performance  levels 
and  compliance  test  procedures  were 
not  specifically  defined  in  the  agency's 
earlier  notices,  these  costs  would  have 
been  substantial  and  disproportionate  to 
the  minimal  benefits.  The  commenters' 
estimated  costs  ranged  from  $275  to 
equip  a  66-passenger  bus  with  only  fire 
retardant  foam  cushioning,  to  $2,000  to 
equip  a  bus  with  fire  retardant  foam 
cushions  and  fire  block  upholstery.  The 
agency's  own  range  of  estimates  is  from 
$300  for  fire  retardant  foam  to  $850  for 
fire  block  upholstery. 

Based  on  its  estimates,  the  agency 
believes  that  the  costs  of  upgrading 
Standard  No.  302  could  exceed  the  costs 
associated  with  other  school  bus-related 
rulemakings.  For  example,  the  agency 
estimated  that  the  costs  of  upgrading 


"  Standard  No.  301,  "Fuel  System  Integrity." 
specifies  fuel  spillage  limitations  after  each  of 
several  crash  tests.  The  purpose  of  the  standard  is 
to  reduce  the  probability  of  injuries  and  fatalities 
in  post-crash  fires.  School  buses  were  not  required 
to  comply  with  Standard  No.  301  until  April  1, 
1977.  See  41  FR  36026,  August  26,  1976. 

'-Highway  Accident  Report — Pickup  Truck/ 
Church  Activity  Bus  Head-on  Collision  and  Fire 
Near  Carrollton.  Kentucky.  May  14,  1988,  Report 
No.. N;rS8/HAR/89/01  (Marcel, 28,  1989).  ,,.  , 


Standard  No.  217's  emergency  exit 
requirements  were  $557  per  bus. 
Accordingly,  NHTSA  concludes  that  the 
low  level  of  risk  posed  by  school  bus 
fires,  which  was  even  further  reduced 
by  the  agency's  upgrade  of  Standard  No. 
217,  does  not  justify  the  significant 
additional  costs  that  would  result  from 
upgrading  Standard  No.  302 's 
flammability  resistance  requirements. 
The  agency  notes  that  an  upgrade  of 
Standard  No.  302  would  increase  the 
costs  of  school  buses,  forcing  States  and 
local  school  districts  to  spend  more 
funds.  The  agency  believes  that  these 
funds  would  be  better  spent  on  other 
school  bus  safety  programs  and  devices 
that  could  save  more  lives  and  reduce 
more  injuries,  such  as  purchasing 
school  buses  complying  with  the 
upgraded  emergency  exit  requirements 
or  retrofitting  school  buses  with  stop 
signal  arms  and  improved  mirror 
systems. 

E.  Test  Protocol  '' 

Finally,  the  agency  does  not  believe  it 
could  propose  a  test  protocol  and 
criteria  regarding  conditions  vital  for 
survivability  in  a  fire  without  first 
conducting  further  research  evaluating 
the  flammability  of  school  bus  interiors 
during  high  intensity  fires.  Similarly, 
additional  research  would  be  necessary 
to  develop  a  protocol  for  toxicity  tests 
if  it  were  determined  that  toxicity  is  an 
important  component  of  upgrading 
flammability.  While  the  absence  of  an 
existing  test  protocol  would  not,  by 
itself,  justify  terminating  this 
rulemaking,  NHTSA  notes  that  the 
additional  costs  and  time  involved  in 
developing  such  a  protocol  contributed 
to  the  agency's  decision  to  terminate 
this  rulemaking. 

rV.  Conclusion 

For  the  reasons  set  forth  above, 
NHTSA  has  decided  to  terminate  this 
rulemaking  action. 

Although  NHTSA  has  decided  not  to 
upgrade  Standard  No.  302.  the  agency 
notes  that  States  and  local  school 
districts  may  purchase  school  buses 
with  interiors  that  exceed  the  minimum 
Federal  requirements.  At  the  11th 
National  Conference  on  School 
Transportation  in  May  1990,  the  State 
delegates  voted  to  recommend  a  large- 
scale  test  procedure  for  measuring 
flammability  resistance  with 
performance  levels  exceeding  those 
required  by  Standard  No.  302.  The 
Conference's  recommendations  were  re- 
affirmed at  the  12th  National 
Conference,  which  was  held  in  May 
1995,  and  the  13th  National  Conference, 
which  was  held  in  May  2000.  While  the 
11th  National  Conference's 
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recommendations  only  provide 
guidance  to  most  State  school 
transportation  personnel,  a  number  of 
local  school  districts  and  States, 
including  Connecticut,  Mississippi, 
North  Dakota,  Teimessee,  South 
Carolina,  and  Utah,  have  adopted  the 
Body  and  Chassis  specifications  issued 
by  the  11th  Conference.  Therefore,  some 
school  buses  will  be  equipped  with 
more  flame-resistant  interiors, 
notwithstanding  NHTSA's  decision  not 
to  upgrade  Standard  No.  302."  In 
addition,  the  agency's  decision  not  to 
upgrade  Standard  No.  302 's 
requirelnents  does  not  preclude  States 
from  adopting  flammability  resistance 
requirements  that  impose  a  higher 
performance  requirement  than  the 
Federal  standard  for  vehicles  procured 
for  the  State's  own  use.  If  a  State  is 
disposed  to  regulate  in  this  area 
concerning  public  school  buses,  it  may 
do  so. 

Issued:  July  11,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-18595  Filed  7-23-03;  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  583 

[Docket  No.  NHTSA  03-15125;  Notice  1] 

RIN  2127-AA03 

Crashworthiness  Ratings 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Termination  of  proposed 
rulemaking. 

SUMMARY:  This  document  terminates  a 
proposed  rulemaking  in  which  we  had 
considered  establishing  a 
crashworthiness  performance  ratings 
program  for  new  motor  vehicles.  Under 
the  contemplated  program,  for  which 
the  agency  issued  a  notice  of  proposed 
rulemaking  in  1981,  information  would 
have  been  developed  by  manufacturers 
on  the  ability  of  their  vehicles  to  protect 
occupants  in  high  speed  crashes  and 
made  available  to  the  public  via 
window  stickers  on  new  motor  vehicles. 
The  NPRM  raised  the  alternative 
possibility  that  the  agency,  instead  of 


'^  To  assure  that  school  districts  are  aware  of  the 
ability  to  procure  buses  with  more  flame-resistant 
interiors,  NHTSA  wrote  to  the  beads  of  State  Pupil 
Transportation  Services  on  November  24,  1995,  to 
inform  them  of  the  availability  of  these  materials. 


the  manufacturers,  would  generate  the 
information. 

We  are  terminating  this  proposed 
rulemaking  because  it  has  been 
overtaken  by  events.  During  the  years 
since  1981,  we  have  continued  to 
develop  and  expand  our  New  Car 
Assessment  Program  (NCAP).  Under  the 
NCAP  program,  the  agency  generates  the 
kinds  of  information  that  would  have 
been  provided  by  the  proposed 
crashworthiness  performance  ratings 
program.  Ratings  are  available  for  front 
and  side  impact  crashworthiness.  They 
are  also  now  available  for  rollover 
resistance.  Additional  ratings  aie  under 
development  for  dynamic  rollover, 
braking  and  lighting. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC,  20590: 

For  technical  issues:  Mary  Versailles, 
Office  of  Rulemaking,  telephone  (202) 
366-2057. 

For  legal  issues:  Edward  Clancy, 
Office  of  the  Chief  Counsel,  telephone 
(202) 366-2992. 

SUPPLEMENTARY  INFORMATION:  On 
January  22, 1981,  we  published  (46  FR 
7025)  a  notice  of  proposed  rulemaking 
(NPRM)  to  establish  a  new  vehicle 
crashworthiness  performance  ratings 
program.  We  already  had  a  regulation 
requiring  that  consumers  be  provided 
with  crash  avoidance  information,  e.g., 
brciking  performance,  but  did  not  have 
any  comparable  measures  for  providing 
crashworthiness  information.  The  idea 
underlying  the  proposal  was  to 
supplement  the  agency's  minimum 
crashworthiness  standards  with  a 
program  using  market  forces  to 
encourage  the  manufacture  of  safer 
automobiles.  It  was  anticipated  that  the 
information  would  not  only  aid 
consumers  in  making  better  informed 
purchasing  decisions,  but  also 
competition  among  automobile 
manufacturers  in  the  design  of  safer 
products.  We  noted  several  studies 
indicating  that  consumers  were 
significantly  interested  in  vehicle 
crashworthiness  performance  and  that 
their  purchasing  decisions  would  be 
influenced  by  information  about  the 
performance  of  different  models. 

Under  the  contemplated  program, 
information  would  have  been  developed 
by  manufacturers  on  the  ability  of  their 
new  vehicles  to  protect  occupants  in 
high-speed  crashes  and  made  available 
to  the  public  via  window  stickers.  The 
primary  element  of  the  proposed 
r^[ulation  was  to  be  a  requirement  for 
manufticturers  to  disclose  to  prospective 
purchasers  whether  or  not  their  vehicles 


conform  to  the  belted  occupant 
protection  criteria  of  Standard  No.  208, 
Occupant  Crash  Protection,  when  tested 
under  the  frontal  fixed  rigid  barrier 
crash  procedures  of  that  safety  standard, 
but  at  a  speed  of  35  mph  instead  of  the 
30  mph  speed  specified  in  the  standard. 

Since  publishing  the  NPRM  for 
crashworthiness  ratings  in  1981,  we 
have  retained  an  entry  for  this 
rulemaking  in  the  Regulator}'  Agenda. 
However,  this  rulemaking  has  long  been 
overtaken  by  events. 

Since  1981,  we  have  significantly 
developed  and  expanded  our  New  Car 
Assessment  Program  (NCAP).  As  part  of 
this  program,  the  agency,  not  the 
manufacturers,  annually  subjects 
selected  cars,  light  trucks,  sport  utility 
vehicles,  and  vans  to  frontal  and  side 
crash  tests,  with  particular  focus  on 
models  that  are  new,  popular, 
redesigned,  or  have  improved  safefy 
equipment.  These  vehicles  are  then 
rated  on  how  well  they  protect  drivers 
and  passengers  during  those  frontal  and 
side  collisions.  We  use  a  five  star  system 
for  rating  vehicles.  We  provide  the 
ratings  to  the  public  through  a  variety  of 
means,  including  press  releases,  the 
NHTSA  website,  and  an  annual 
publication  titled  "Buying  a  Safer  Car." 
That  publication  provides  the  public 
with  a  variety  of  valuable  information 
On  crash  tests,  safety  features  and 
buying  tips. 

Through  the  expanded  NCAP 
program,  we  are  accomplishing  the 
goals  we  sought  in  proposing  the 
crashworthiness  performance  ratings 
program.  Our  monitoring  of  test  scores 
and  ratings  from  year  to  year  indicates 
that  the  manufacturers  do  modify  their 
vehicles  in  response  to  the  NCAP 
ratings  and  sometimes  prominently 
feature  those  ratings  in  their  advertising. 

During  the  1990's,  we  expanded  our 
Regulatory  Agenda  entry  for  the 
crashwortiiiness  ratings  rulemaking  to 
include  a  discussion  of  our  publication 
of  a  request  for  comments  summarizing 
a  1996  study  by  the  National  Academy 
of  Sciences  (NAS)  titled  "Shopping  for 
Safety — Providing  Consumer 
Automotive  Safety  Information."  (62  FR 
27648,  May  20.  1997.)  The  NAS  study 
made  a  number  of  recommendations  to 
NHTSA  on  ways  to  improve  automobile 
safety  informaticn  for  consumers.  Our 
1997  notice  requested  comments  on  our 
response  to  the  recommendations  of  the 
NAS  study  and  on  programs  we  had 
begun  or  were  considering  to  address 
those  recommendations. 

For  the  long  term,  the  NAS  study 
recommended  the  development  of  an 
overall  measure  combining  the  relative 
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•  A  negotiated  rulemaking  under 
which  NHTSA  would  agree  to  propose 
a  new  consumer  information  regulation. 

•  Development  of  a  standard  means 
by  which  manufacturers  would 
establish  the  degree  to  which  a  specific 
vehicle  make/model  exceeded  the 
minimum  requirements  in  the  safety 
standards. 

We  also  indicated  that  we  believed 
the  development  of  some  comparative 
crash  avoidance  information  was 
possible. 

Commenters  on  the  1997  Request  for 
Comments  indicated  little  support  for 
combining  the  frontal  NCAP  and  side 
impact  NCAP  scores  into  a  single  rating. 
They  expressed  concerns  about  the 
compatibility  of  the  two  ratings 
programs,  since  frontal  NCAP  scores 
cannot  be  combined  across  weight 
classes,  while  side  impact  NCAP  scores 
can.  As  a  result,  we  did  not  pursue  this 
option  any  further. 

Commenters  also  expressed  concern 
about  other  aspects  of  the  NAS  study 
recommendation  for  a  summary  rating. 
In  particular,  commenters  generally  did 
not  support  the  use  of  expert  judgment 
to  supplement  gaps  in  available 
quantitative  information. 

Since  the  publication  of  the  1997 
Request  for  Comments,  we  have  greatly 
expanded  the  scope  of  information  that 
consumers  can  use  to  evaluate  the 
relative  safety  of  new  vehicles.  Ratings 
are  available  for  not  only  front  and  side 
impact  crash  worthiness,  but  also 
rollover  resistance.  Additional  ratings 
are  under  development  for  dynamic 
rollover,  braking  and  lighting. 
Information  on  safety  features  in  the 
"Buying  a  Safer  Car"  brochure  has 
expanded  from  four  features  with  the 
first  issue  to  22  features  in  the  2002 
issue.  Information  on  an  additional  four 
features  is  available  on  NHTSA's 
website,  which  has  been  greatly 
expanded  and  improved  since  the  1997 
Request  for  Comments.  In  addition,  the 
brochure  and  web  site  provide 
information  on  the  importance  of 


vehicle  weight  and  on  the  relative  rate 
of  occurrence  of  front  and  side  crashes 
to  help  consumers  weigh  the  relative 
importance  of  the  available  information 
without  a  summary  rating. 

With  the  introduction  of  Rollover 
Resistance  Ratings  in  2001 ,  we  once 
again  began  looking  at  the  idea  of  a 
summary  rating,  to  see  if  the  addition  of 
this  quantitative  information  would 
address  some  of  the  commenter 
concerns  from  1997.  However,  with 
Congress'  mandate  to  conduct  research 
on  a  dynamic  rollover  rating  to 
supplement  the  Rollover  Resistance 
Ratings,  we  decided  to  postpone 
beginning  work  on  a  possible  summary 
rating  until  after  that  research  was 
completed.  Until  we  finish  research  on 
dynamic  rollover,  braking  and  lighting, 
we  will  not  return  to  consideration  of  a 
summary  rating. 

While  we  may  develop  a  summary 
rating  in  the  future,  it  will  not  be  in  the 
context  of  the  1981  proposal.  Any  . 
summary  rating  that  might  be  developed 
would  be  vastly  different  than  what 
would  have  been  done  under  that 
proposal.  First,  it  would  likely  include 
consideration  of  factors  beyond  crash 
protection.  Second,  such  a  rating  would 
be  developed  and  distributed  by 
NHTSA  rather  than  by  vehicle 
manufacturers.  Consumer  research 
conducted  over  the  years  indicates  that 
consumers  are  more  likely  to  take  into 
consideration  safety  information 
provided  by  a  neutral  party,  with  the 
government  being  regarded  as  a  source 
that  is  unbiased  and  trustworthy. 

For  all  of  the  reasons  discussed  above, 
we  are  terminating  the  1981  proposed 
rulemaking  for  a  vehicle 
crashworthiness  performance  ratings 
program. 

Issued:  July  11,  2003. 
Stephen  R.  Kratzke^ 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-18596  Filed  7-23-03;  8:4.->  ami 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Noise  certification  standards; 
all  Stage  3  fleet  operations; 
fuel  tank  systems  fault 
tolerance  evaluations; 
comment  disposition; 
published  7-24-03 
TREASURY  DEPARTMENT 
Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.; 

Wool  products;  limited 
refund  of  duties;  published 
7-24-03 
North  American  Free  Trade 
Agreement  (NAFTA): 
Rules  of  origin  of  imported 
goods  (other  than  textile 
and  apparel  products); 
published  7-24-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT  ^ 

Agricultural  Marketing 
Service 

Egg,  poultry,  and  rabbit 
products;  inspection  and 
grading: 


Fees  and  charges  increase; 
comments  due  by  7-28- 
03;  published  6-26-03  [FR 
03-16166] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
byproducts: 
Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Canada;  comments  due 
by  7-28-03;  published 
^      5-29-03  [FR  03-13440] 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Multi-family  housing  programs: 
Direct  multi-family  housing 
loans  and  grants; 
comments  due  by  8-1-03; 
published  6-2-03  [FR  03- 
12761] 

AGRICULTURE 
DEPARTMENT 

Federal  claims  collection; 
Debt  management; 
comments  due  by  7-29- 
03;  published  5-30-03  [FR 
03-13245] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
Atlantic  coastal  fisheries 
cooperative 
management — 
Horseshoe  crabs; 
comments  due  by  8-1- 
03;  published  7-17-03 
[FR  03-18104] 
Weakfish;  comments  due 
by  7-31-03;  published 
7-1-03  [FR  03-16573] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  7-28- 
03;  published  6-26-03 
[FR  03-16084] 
Pacific  Coast  groundfish; 
comments  due  by  7-28- 
03;  published  6-13-03 
[FR  03-15030] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-31- 
03;  published  7-7-03 
[FR  03-17058] 
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COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act; 
Customer  funds  investment; 
-    comments  due  by  7-30- 
03;  published  6-30-03  [FR 
03-16473] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
-  DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

San  Francisco,  CA;  Verba 
Buena  Island;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16016] 
ENVIRONMENTAL 
PROTECTION  AGENCY  . 
Air  programs: 
Transportation  conformity; 
rule  amendments  in 
response  to  court 
decision;  comments  due 
by  7-30-03;  published  6- 
30-03  [FR  03-15253] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

8-hour  ozone  national 
ambient  air  quality 
standard; 
implementation; 
comments  due  by  8-1- 
03;  published  6-2-03 
[FR  03-13240] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Colorado;  comments  due  by 
7-30-03;  published  6-30- 
03  [FR  03-16026] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plaris;  approval  and 
promulgation;  various 
States: 
Colorado;  comments  due  by 

7-30-03;  published  6-30- 

03  [FR  03-16027] 
New  Hampshire;  comments 

due  by  7-28-03;  published 

6-26-03  [FR  03-16238] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States; 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00172] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00173] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16024] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania:  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16025] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  8- 
1-03;  published  7-2-03 
[FR  03-16579] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  8- 
1-03;  published  7-2-03 
[FR  03-16580] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Virginia;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16233] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Virginia;  comments  due  by 
7-28-03;  published  6-27- 
03  [FR  03-16234] 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system; 

Fanners,  ranchers,  and 
aquatic  producers  or 
harvesters;  eligibility  and 
scope  of  financing; 


comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10898] 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
7-28-03;  published  6-19- 
03  [FR  03-15497] 

Kentucky  and  Tennessee; 
comments  due  by  7-28- 
03;  published  6-19-03  [FR 
03-15496] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Part  27  Rewrite  in  Plain 
Language:  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
Federal  travel; 

eTravel  Service;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16454] 

HOMELAND  SECURITY 
DEPARTMENT 

Customs  and  Border 
Protection  Bureau 

Customs  brokers; 
Individual  license 
examination  dates; 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Maritime  security: 

Area  maritime  security; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16187] 

Automatic  Identification 
System;  vessel  carriage 
requirements;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16191] 

Facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16189] 

General  provisions; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16186] 

Outer  Continental  Shelf 
facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16190] 

Vessels;  security  measures; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16188] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety, 
and  uninspected  vessels; 


Towing  vessels;  fire 
suppression  systems  and 
voyage  planning; 
comments  due  by  7-28- 
03;  published  4-29-03  [FR 
03-10421] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Alaska;  spring/summer 
migratory  bird  subsistence 
harvest:  comments  due  by 
7-30-03:  published  6-23- 
03  [FR  03-15659] 
Seasons,  limits,  and 
shooting  hours:  ^ 

establishment,  etc.; 
comments  due  by  7-30- 
03;  published  7-17-03  [FR 
03-18096] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  ^jlan 
submissions;  « 

Kentucky;  comments  due  by 

7-28-03;  published  6-27- 

03  [FR  03-16354] 
Pennsylvania;  comments 

due  by  7-28-03;  published 

6-26-03  [FR  03-16101] 

LABOR  DEPARTMENT 
Employee  Benefits  Security 
Administration 

Group  health  plans;  access, 
portability,  and  renewability 
requirements: 
Health  care  continuation 
coverage;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-13057] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occcupational  safety  and 

health  standards: 

Walking  and  working 
surfaces;  personal 
protective  equipment  (fall 
protection  systems); 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10617] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Sarbanes-Oxley  Act  of  2002; 
implementation; 
Corporate  and  Criminal 
Fraud  Accountability  Act; 
discrimination  complaints; 
handling  procedures; 
comments  due  by  7-28- 
03;  published  5-28-03  [FR 
03-13082] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 


VI 
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Part  27  Rew  rte  in  Plain 
Language:  comments  due 
by  7-28-03  published  5- 
28-03  [FR  03-12891] 

NUCLEAR  REIiULATORY 
COMMISSION 

Production  and  utilization 
facilities;  donrestic  licensing: 
Risk-infomiec  categorization 
and  treatment  of 
structures,  systems,  and 
component;  tor  nuclear 
power  reactors:  comments 
due  by  7-33-03:  publistied 
5-16-03  [FM  03-11696] 

PEACE  CORPi ; 

Freedom  of  Infiirmafion  Act: 
implementaticn:  comments 
due  by  8-1-03;  published  7- 
2-03  (FR  03-16523] 

PERSONNEL  MANAGEMENT 
OFFICE 

Preference  elig  oles  claims 
submission:  r  jpresentative 
recognition:  removal  of 
regulations:  CDmments  due 
by  7-28-03:  published  5-27- 
03  [FR  03-12137] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufactjirer  rule; 
waivers- 
Small  arm^  ammunition 
manufact  jring; 
terminati<  n;  comments 
due  by  7-31-03; 
Dublishec  7-9-03  [FR 
03-173221 

TRANSPORTA  flON 
DEPARTMENT 
Federal  Aviaticn 
Administration 

Airworthiness  d  rectives: 
Boeing;  comr  tents  due  by 
7-28-03;  pLblished  7-2-03 
[FR  03-166  33] 


McDonnell  Douglas; 
comments  due  by  7-28- 
03;  published  6-11-03  [FR 
03-14673] 
Rolls-Royce  Deutschlahd 
Ltd.  &  Co.  KG;  comments 
due  by  7-28-03;  published 
5-28-03  [FR  03-13221] 
Univair  Aircraft  Corp.; 
comments  due  by  7-28- 
03;  published  5-30-03  [FR 
03-13511] 
Ainvorthiness  standards: 
Special  conditions — 
Boeing  Model  777  series 
airplanes:  comments 
due  by  7-28-03; 
published  6-13-03  [FR 
03-14992] 
Boeing  Model  777  series 
airplanes;  correction: 
comments  due  by  7-28- 
03;  published  6-23-03 
[FR  C3-14992] 
Class  D,  E2,  and  E5  airspace; 
comments  due  by  7-30-03: 
published  6-30-03  [FR  03- 
16465] 
Class  E  airspace;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16463] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  7-31-03;  published 
6-20-03  [FR  03-15682] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Early  warning  and 
customer  satisfaction 
campaign 


documentation;  reporting 

requirements;  comments 

due  by  7-28-03; 

published  6-11-03  [FR 

03-14702] 
Early  warning  and 

customer  satisfaction 

campaign 

documentation;  reporting 

requirements;  comments 

due  by  7-28-03; 

published  6-11-03  [FR 

03-14703] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iraqi  sanctions  regulations; 
Non-commercial  funds 
transfers  and  related 
transactions,  activities  by 
U.S.  government  and 
contractors  or  grantees, 
etc.;  authorizations; 
comments  due  by  7-28- 
03;  published  5-27-03  [FR 
03-13053] 

TREASURY  DEPARTMENT 

Customs  brokers: 
Individual  license 
examination  dates; 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 

TREASURY  DEPARTMENT 

Financial  institutions: 
Customer  Identification 
Program;  comments  due 
by  7-31-03;  published  7-1- 
03  [FR  03-16562] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  hnp:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  709/P.L.  108-60 

To  award  a  congressional 
gold  medal  to  Prime  Minister 
Tony  Blair.  (July  17,  2003; 
117  Stat.  862) 

Last  List  July  16.  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
llstserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.   143 

Friday.  |iily  25.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

8  CFR  Parts  103,  212,  214,  245,  248  and 
299 

[CIS  No.  2080-00] 

RIN1615-AA10 

Certificates  for  Certain  Health  Care 
Workers 

agency:  Department  of  Homeland 

Security. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Department  of  Homeland  Security 
(DHS)  regulations  to  provide  that 
organizations  previously  authorized  to 
issue  health  care  worker  certifications 
will  continue  to  be  permitted  to  issue 
certifications  for  a  temporary  period  of 
time,  and  to  set  up  procedures  for 
authorizing  organizations  to  issue  the 
certificates,  including  an  appeals 
process  in  the  event  that  requests  for 
authorization  are  denied.  In  addition, 
this  rule  adds  the  requirement  that  all 
nonimmigrants  coming  to  the  United 
States  for  the  primary  purpose  of 
performing  labor  as  health  care  workers, 
including  those  seeking  a  change  of 
nonimmigrant  status,  be  required  to 
submit  a  health  care  v/orker 
certification.  Publication  of  this  rule 
will  ensure  more  uniformity  in  the 
adjudication  of  petitions  and 
admissibility  determinations  for  aliens 
seeking  to  enter  the  United  States  to 
engage  in  labor  as  health  care  workers. 
On  March  1,  2003,  the  former 
Immigration  and  Naturalization  Service 
(Service)  transferred  from  the 
Department  of  Justice  to  the  DHS, 
pursuant  to  the  Homeland  Security  Act 
of  2002  (Public  Law  107-296). 
Accordingly,  the  Service's  adjudications 
functions  transferred  to  the  Bureau  of 
Citizenship  and  Immigration  Services 
(BCIS)  of  the  DHS,  and  the  Service's 


inspections  functions  transferred  to  the 
Bureau  of  Customs  and  Border 
Protection  (CBP).  The  DHS  now  has  the 
authority  to  make  revisions  to  what 
were  previously  Service  regulations.  For 
the  sake  of  simplicity,  this  rule  will  no 
longer  refer  to  the  Service  but  rather 
DHS,  even  though  meetings  and 
publication  of  the  previous  interim 
rules,  publication  of  the  proposed  rule, 
and  receipt  of  comments  took  place 
under  the  Service  prior  to  March  1, 
2003. 

DATES:  This  final  rule  is  effective  on 
September  23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
F.  Johnson,  Adjudications  Officer. 
Office  of  Adjudications,  Bureau  of 
Citizenship  and  Immigration  Services, 
Department  of  Homeland  Security,  425 
I  Street,  NW.,  Room  3214,  Washington, 
DC  20536,  telephone  (202)  353-8177. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  was  published  in  the 
Federal  Register  on  October  11,  2002,  at 
67  FR  63313.  The  rule  proposed  to 
implement  section  343  of  the  Illegal 
Immigration  Reform  and  Immigrant 
■Responsibility  Act  (IIRIRA)  of  1996. 
Public  Law  104-208,  110  Stat.  3009, 
636-37  (1996),  now  codified  at  section 
212(a)(5)(C)  of  the  Immigration  and 
Nationality  Act  (Act),  8  U.S.C. 
1182(a)(5)(C),  and  section  4(a)  of  the 
Nursing  Relief  for  Disadvantaged  Areas 
Act  of  1999  (NRDAA),  Public  Law  106- 
95,  codified  at  section  212(r)  of  the  Act, 
8  U.S.C.  1182(r). 

What  Are  the  Provisions  of  Sections 
212(a)(5)(C)  and  (r)  of  the  Immigration 
and  Nationality  Act  (Act)? 

Section  343  of  IIRIRA  created  a  new 
ground  of  inadmissibility.  It  provides 
that,  subject  to  section  212(r)  of  the  Act, 
an  alien  who  seeks  to  enter  the  United 
States  for  the  purpose  of  performing 
labor  as  a  health  care  worker,  other  than 
a  physician,  is  inadmissible  unless  the 
alien  presents  a  certificate  from  the 
Commission  on  Graduates  of  Foreign 
Nursing  Schools  (CGFNS),  or  an 
equivalent  independent  credentialing 
organization  approved  by  the  Attorney 
General  in  consultation  with  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS),  verifying 
that: 

(1)  The  alien's  education,  training, 
license,  and  experience  meet  all 
applicable  statutory  and  regulatory 
requirements  for  admission  into  the 


United  States  under  the  classification 
specified  in  the  application;  are 
comparable  with  that  required  for  an 
American  health  care  worker  of  the 
same  type;  are  authentic;  and,  in  the 
case  of  a  license,  unencumbered; 

(2)  The  alien  has  the  level  of 
competence  in  oral  and  written  English 
considered  by  the  Secretary  of  HHS,  in 
consultation  with  the  Secretary  of 
Education,  to  be  appropriate  for  health 
care  work  of  the  kind  in  which  the  alien 
will  be  engaged,  as  shown  by  an 
appropriate  score  on  one  or  more 
nationally  recognized,  commercially 
available,  standardized  assessments  of 
the  applicant's  ability  to  speak  and 
write  English;  and 

(3)  If  a  majority  of  States  licensing  the 
profession  in  which  the  alien  intends  to 
work  recognize  a  test  predicting  an 
applicant's  success  on  the  profession's    t 
licensing  or  certification  examination, 
the  alien  has  passed  such  a  test,  or  has 
passed  such  an  examination. 

Section  212(r)  of  the  Act  created  an 
alternative  certification  process  for 
aliens  who  seek  to  enter  the  United 
States  for  the  purpose  of  performing 
.  labor  as  a  nurse.  In  lieu  of  a  certification 
under  the  standards  of  section 
212(a)(5)(C)  of  the  Act,  an  alien  nurse 
can  present  to  the  consular  officer  (or  in 
the  case  of  an  adjustment  of  status,  the 
Attorney  General)  a  certified  statement 
from  CGFNS  (or  an  equivalent 
independent  credentialing  organization 
approved  for  the  certification  of  nurses) 
that: 

(1)  The  alien  has  a  valid  and 
unrestricted  license  as  a  nurse  in  a  state 
where  the  alien  intends  to  be  employed 
and  that  such  state  verifies  that  the 
foreign  licenses  of  alien  nurses  are 
authentic  and  unencumbered; 

(2)  The  alien  has  passed  the  National 
Council  Licenstu-e  Examination 
(NCLEX);  and 

(3)  The  alien  is  a  graduate  of  a  nursing 
program  that  meets  the  following 
requirements: 

(i)  The  language  of  instruction  was 
English;  and 

(ii)  The  nursing  program  was  located 
in  a  country  which: 

(A)  Was  designated  by  CGFNS  no 
later  than -30  davs  after  the  enactment  of 
the  NRDAA,  based  on  CGFNS' 
assessment  that  designation  of  such 
country  is  justified  by  the  quality  of 
nursing  education  in  that  country,  and 
the  English  language  proficiency  of 
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complete  such  programs  in 


those  who 
that  country;  iir 

(B)  Was  des  gnated  on  the  basis  of 
such  an  assesi  ment  by  unanimous 
agreement  of  ( ]GFNS  and  any  equivalent 
credentialing  irganizations  which  the 
Attorney  Geni  ral  has  approved  for  the 
certification  o  nurses;  and 

(iii)  The  nui  sing  program: 

(A)  Was  in  (  peration  on  or  before 
November  12.  1999;  or 

(B)  Has  beei  approved  by  unanimous 
agreement  pfCGFNS  and  any  equivalent 
credentialing  i  irganizations  which  the 
Attorney  Genf  ral  has  approved  for  the 
certification  o  nurses. 

CGFNS  desi  gnated  the  following 
countries  for  p  urposes  of  this  alternate 
certification:  Australia,  Canada,  Ireland. 
New  Zealand.  South  Africa,  the  United 
Kingdom,  and  the  United  States. 

How  Were  Thi  (se  Requirements 
Implemented? 
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The  organizations  that  have  already 
been  granted  authority  to  issue 
certifications  under  these  interim  rules, 
other  than  CGFNS.  shall  be  required  to 
seek  authority  to  issue  certifications 
under  the  provisions  of  this  final  rule. 
However,  those  organizations  will  retain 
interim  authority  to  continue  issuing 
certificates  and  certified  statements 
provided  that  they  submit  a  request  for 
continued  authorization  on  Form  1-905, 
Application  for  Authorization  to  Issue 
Health  Care  Worker  Certificates,  on  or 
before  January  27.  2004.  and  during  the 
period  that  the  Form  1-905  is  pending 
adjudication  with  the  DHS.  The  DHS 
will  not  require  CGFNS  to  apply  for 
authorization  to  issue  certificates  or 
certified  statements  for  those  seven 
health  care  occupations  named  in  the 
legislative  history  to  IIRIRA.  However, 
CGFNS  will  be  required  to  submit 
information  regarding  its  certification 
processes  via  filing  of  Form  1-905 
without  fee  with  the  Director.  Nebraska 
Service  Center,  on  or  before  January  27, 
2004.  The  DHS  will  review  CGFNS' 
Form  1-905  for  content  of  the 
certificates  for  the  seven  health  care 
occupations,  and  content  of  certified 
statements  for  nurses,  and  to  ensure 
compliance  with  the  universal 
standards  set  forth  in  this  rule.  Like 
other  credentialing  organizations, 
CGFNS  will  also  be  subject  to  ongoing 
review  by  the  DHS,  and  termination  of 
credentialing  status  for  noncompliance 
with  this  rule.  Further,  the  DHS  will 
terminate  the  authority  of  any 
organization  currently  authorized  to 
issue  certificates  or  certified  statements 
if  the  organization  does  not  submit  an 
application  or  provide  information  on 
Form  1-905  on  or  before  January  27, 
2004. 

What  Were  the  Provisions  of  the  First 
Interim  Rule? 

The  DHS  in  consultation  with  HHS 
initially  identified,  on  the  basis  of  the 
legislative  history,  seven  categories  of 
health  care  workers  subject  to  the 
provisions  of  section  212(a)(5)(C)  of  the 
Act.  See  H.R.  CONF.  REP.  NO.  104-828 
at  227  (1996).  The  seven  categories  are 
nurses,  physical  therapists, 
occupational  therapists,  speech- 
language  pathologists,  medical 
technologists  (also  known  as  clinical 
laboratory  scientists),  medical 
technicians  (also  known  as  clinical 
laboratory  technicians)  and  physician 
assistants.  See  63  FR  at  55008. 

In  the  first  Interim  Rule,  CGFNS  and 
the  NBCOT  were  authorized  to  issue 
certificates  to  immigrant  nurses  cuid 
occupational  therapists  respectively, 
established  the  appropriate  English 
language  competency  levels  for  foreign 


nurses  and  occupational  therapists,  and 
specified  exemptions  from  English 
language  proficiency  testing. 

The  first  Interim  Rule  applied  only  to 
immigrants.  The  DHS  and  DOS 
exercised  their  discretion  under  section 
212(d)(3)  of  the  Act,  8  U.S.C.  1182(d)(3), 
to  waive  the  foreign  health  care  worker 
certification  requirement  for 
nonimmigrant  health  care  workers  until 
promulgation  of  final  implementing 
regulations.  The  DHS  and  DOS 
exercised  their  waiver  discretion  after 
carefully  considering  the  complexity  of 
the  implementation  issues,  including 
how  the  health  care  certificate 
requirements  affect  United  States 
obligations  under  international 
agreements  and  the  need  for  health  care 
facilities  across  the  country  to  remain 
fully  staffed  and  provide  a  high  quality 
of  service  to  the  public.  The  waiver  of 
inadmissibility  applied  to 
nonimmigrant  health  care  workers 
already  in  possession  of  nonimmigrant 
visas  and  visa  exempt  aliens,  including 
Canadians  applying  for  classification 
under  section  214(e)  of  the  Act,  8  U.S.C. 
1184(e)  Trade  NAFTA  (TN) 
classification. 

What  Were  the  Provisions  of  the  Second 
Interim  Rule? 

In  the  second  Interim  Rule,  CGFNS 
was  temporarily  authorized  to  issue 
certificates  to  immigrant  occupational 
therapists  and  physical  therapists,  it 
also  temporarily  authorized  the  Foreign 
Credentialing  Commission  on  Physical 
Therapy  (FCCPT)  to  issue  certificates  to 
immigrant  physical  therapists,  and 
established  the  appropriate  English 
language  competency  levels  for  physical 
therapists.  The  DHS,  in  consultation 
with  HHS,  found  that  both  CGFNS  and 
FCCPT  met  the  "established  track 
record"  criterion,  and  concluded  that 
there  was  a  sustained  level  of  demand 
for  occupational  therapists  and  physical 
therapists. 

What  Were  the  Provisions  of  the  Third 
Interim  Rule? 

In  the  third  Interim  Rule,  CGFNS  was 
temporarily  authorized  to  issue 
certificates  to  immigrant  speech- 
language  pathologists  and  audiologists, 
medical  technologists  (also  known  as 
clinical  laboratory  scientists),  physician 
assistants,  and  medical  technicians  (also 
known  as  clinical  laboratory 
technicians),  listed  the  passing  scores 
for  the  English  language  tests  for  those 
health  care  occupations,  and  amended 
the  regulations  concerning  which 
organizations  may  administer  the 
English  language  tests.  The  DHS  also 
modified  the  criteria  it  had  used  in  the 
first  and  second  Interim  Rules  to 
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temporarily  authorize  organizations  to 
issue  certificates  to  immigrant  health 
care  workers.  CGFNS  was  found  to  have 
an  established  track  record  in  issuing 
certificates  for  the  additional 
occupations. 

What  Were  the  Provisions  of  the  H-lC 
Interim  Rule  Published  on  June  11, 
2001? 

A  related  interim  rule  was  published 
in  response  to  the  passage  of  the 
NRDAA,  Petitioning  Requirements  for 
the  H-lC  Nonimmigrant  Classification 
under  Public  Law  106-95,  66  FR  31107 
(June  11,  2001)  (amending  8  CFR 
214.2(h)).  Among  other  things,  the 
NRDAA  created  an  alternative 
certification  process  for  foreign  nurses 
only,  as  provided  in  section  212(r)  of  the 
Act.  In  the  H-lC  rule,  the  DHS 
announced  that  it  would  continue  to 
waive  the  certification  requirements  for 
nonimmigrant  nurses,  pending  the 
promulgation  of  new  regulations 
implementing  both  certification 
processes. 

What  Provisions  Were  Contained  in  the 
Proposed  Rule  Published  on  October 
11. 2002? 

In  the  October  11,  2002,  rule,  the  DHS 
proposed  to  implement  a 
comprehensive  process  for  the 
certification  of  foreign  health  care 
workers  under  sections  212(a)(5)(C)  and 
(r)  of  the  Act.  It  addresses  foreign  health 
care  workers  coming  to  the  United 
States  on  a  temporary  basis 
(nonimmigrant  aliens)  as  well  as  on  a 
permanent  basis  (immigrants). 

This  rule  proposed  to  amend  8  CFR 
212.15  by: 

(1)  Specifymg  which  organizations  are 
authorized  to  issue  certificates  (8  CFR 
212.15(e)); 

(2)  Describing  the  required  content  of 
the  certificate  itself  (8  CFR  212.15(f)); 

(3)  Specifying  the  English  language 
requirements  for  certification  (8  CFR 
212.15(g)); 

(4)  Implementing  the  alternative 
certification  process  for  foreign  nurses 
and  the  required  content  of  the  certified 
statement  (8  CFR  212.15(h)); 

(5)  Establishing  a  streamlined 
certification  process  for  certain  nurses, 
occupational  therapists,  physical 
therapists,  and  speech  language 
pathologists  and  audiologists  (8  CFR 
212.15(i)); 

(6)  Describing  the  procedure  to 
qualifv  as  a  certifying  organization  (8 
CFR  2'l2.15(j)); 

(7)  Listing  the  standards  that  an 
organization  must  meet  in  order  to 
obtain  and  retain  authorization  to  issue 
foreign  health  care  worker  certifications 
(8CFR212.15(k));and 


(8)  Providing  for  periodic  review  of 
the  performance  of  certifying 
organizations  (8  CFR  212.15(1))  and  the 
termination  of  their  authority  (8  CFR 
212.15(m)). 

'     The  rule  also  proposed  to  amend  8 
CFR  103.1  by  specifying  at  new 
paragraphs  (fl(3)(iii)(QQ)  and  (RR)  that 
the  Associate  Commissioner  for 
Examinations  exercises  appellate 
jurisdiction  over  applications  for 
authorization  to  issue  foreign  health 
care  worker  certifications,  and  the 
termination  of  authorization  to  issue 
foreign  health  care  worker  certifications. 

The  rule  proposed  to  amend  8  CFR 
103.7(b)(1)  by  adding  a  fee  for  filing 
Form  1-905,  Application  for 
Authorization  to  Issue  Certification  for 
Health  Care  Workers.  This  form  was 
previously  approved  for  use  in  order  to 
ensure  that  organizations  formally 
seeking  authorization  to  issue  health 
care  worker  certificates  or  certified 
statements  will  be  able  to  submit 
complete  and  uniform  applications. 
However,  because  the  authorization 
process  was  never  implemented  through 
a  final  regulation,  the  Form  1-905  has 
not  yet  been  distributed  for  public  use. 

The  rule  also  proposed  to  amend  8 
CFR  214.1(h)  by  adding  a  requirement 
that  an  alien  who  seeks  to  enter  the 
United  States  for  the  purpose  of 
performing  labor  in  a  health  care 
occupation  must  present  a  foreign 
health  care  worker  certification  to  the 
DHS  in  accordance  with  8  CFR 
212.15(d). 

The  rule  further  proposed  to  amend  8 
CFR  248.3  by  adding  paragraph  (i)  to 
mandate  that  a  nonimmigrant  seeking  a 
change  of  status  to  perform  labor  in  a 
health  care  occupation  must  submit  a 
foreign  health  care  worker  certification. 

Discussion  of  Comments 

What  Comments  Were  Received  in 
Response  to  the  Proposed  Rule? 

Thirty-three  comments  were  received 
from  a  variety  of  individuals  and 
organizations  including  health  care 
workers,  attorneys,  professional 
organizations.  U.S.  Covernment 
organizations,  foreign  government 
officials,  and  organizations  granted 
authority  to  issue  certifications  to  health 
care  workers.  The  comments  addressed 
manv  aspects  of  the  proposed  rule.  For 
the  sake  of  clarity,  this  section  will 
summarize  the  justification  for  the 
regulatory  amendments  contained  in  the 
proposed  rule  and  then  discuss  the 
comments  that  relate  to  the  specific 
amendment. 

It  must  be  noted  that  the  proposed 
rule  generated  a  number  of  comments 
that  were  not  related  to  the  issue  of 


certifications  for  health  care  workers. 
For  example,  two  commenters  discussed 
the  general  issue  of  the  DHS'  role  in  the 
importation  of  nurses  to  the  United 
States  while  another  commented  on  the 
issue  of  Social  Security  cards  and 
licenses  for  nurses.  One  commenter 
discussed  an  alleged  contradiction  in 
the  statutory  language.  These  comments 
will  not  be  discussed  because  they  are 
not  germane  to  the  proposed  rule. 

Ten  commenters  made  general 
observations  on  the  impact  of  the  rule 
on  health  care  in  the  United  States.  Nine 
of  the  commenters  provided  that  the 
rule  will  have  an  adverse  affect  on 
health  care  in  the  United  States  because 
it  will  make  it  harder  for  facilities  to 
recruit,  hire,  and  retain  foreign  health 
care  workers.  The  commenters  stated 
that  the  implementation  of  the 
regulation  will  result  in  increased 
backlogs  and  create  difficulties  for 
aliens  attempting  to  enter  the  United 
States.  The  other  commenter  stated  that 
CGFNS  will  have  a  difficult  time 
processing  the  number  of  requests  it 
will  receive  for  certifications.  One 
commenter  stated  that  the  regulation 
takes  away  the  authority  of  hospital    . 
administrators  to  make  decisions  with 
respect  to  health  care  issues.  Finally, 
one  commenter  stated  that  the 
regulation  was  not  flexible  and  would 
create  operational  difficulties  for  health 
care  facilities. 

The  statutory  provisions  relating  to 
the  certification  process  are  complex.  In 
drafting  the  previous  interim  rules,  the 
proposed  rule,  and  this  final  rule,  every 
attempt  has  been  made  to  minimize  the 
adverse  affects  that  they  would  have  on 
health  care  facilities  and  health  care 
workers  and,  at  the  same,  ensure  that 
they  reflect  the  intent  of  Congress. 

Aliens  Who  are  Subject  to  the  Health 
Care  Certification  Requirements 

The  DHS  took  the  position  in  the 
proposed  rule  that  the  requirements  of 
section  212(a)(5)(C)  of  the  Act  apply  to 
both  immigrants  and  nonimmigrants 
who  seek  to  enter  the  United  States  for 
the  purpose  of  performing  labor  as  a 
health  care  worker.  Physicians  are 
explicitly  exempted  from  the 
certification  requirement  by  the  statute 
and.  therefore,  are  not  covered  by  this 
rule. 

Further,  the  DHS  held  that  with 
respect  to  immigrants,  the  certification 
requirement  applies  to  both  aliens 
overseas  who  are  seeking  an  immigrant 
visa,  and  aliens  in  the  United  States 
who  are  applying  for  adjustment  of 
status  to  that  of  a  permanent  resident. 
The  DHS  interprets  the  statutory 
language,  "any  alien  who  seeks  to  enter 
the  United  States  for  the  purpose  of 
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alien,  not  to  perform  labor  as  a  health 
care  worker,  or  in  any  other  field.  A 
dependent  alien  derives  his  or  her 
nonimmigrant  status  fi-om  his  or  her 
familial  relationship  with  the  principal 
alien  and  is  not  required  to  work  in  a 
particular  occupational  field  or  for  a 
specific  employer  to  maintain  his  or  her 
status.  Accordingly,  regardless  of 
whether  or  not  a  dependent  alien  may 
intend  to  work  in  a  health  care 
occupation  listed  at  8  CFR  212.15(c),  he 
or  she  would  not  be  subject  to  the  health 
care  worker  certification  requirement. 
Eighteen  comments  were  received  in 
response  to  this  portion  of  the  proposed 
rule.  Four  commenters  stated  that  all 
nonimmigrant  aliens  should  be  covered 
by  section  212(a)(5)(C)  of  the  Act.  Six 
commenters  suggested  that  section 
212(a)(5)(C)  of  the  Act  should  not  apply 
to  TN  nonimmigrants  because  it 
conflicts  with  the  terms  of  the  North 
American  Free  Trade  Agreement 
(NAFTA). 

The  DHS  carefully  considered  these 
comments.  However,  as  noted  in  the 
proposed  rulemaking,  based  on  our 
consideration  of  the  relevant  statutory 
provisions,  legislative  history,  judicial 
precedent,  and  our  prior  rulemakings, 
the  DHS  has  concluded  that  the  health 
care  certification  requirement  is 
intended  to  apply  to  all  nonimmigrant 
health  care  workers.  The  legislative 
history  of  IIRIRA  confirms  that,  in  this 
instance,  the  DHS  may  not  rely  on  the 
commenters'  assertions  regarding  an 
alleged  conflict  with  NAFTA  to  reach  a 
different  result.  See  H.R.  CONF.  REP. 
NO.  104-828  at  226-27  (1996). 

Four  commenters  also  stated  that  the 
certification  requirement  should  be 
applied  to  the  spouse  and  dependent 
children  of  an  immigrant  or 
nonimmigrant  alien.  One  commenter 
stated  that  nonimmigrant  aliens  coming 
to  the  United  States  to  obtain  training, 
such  as  F-1  and  J-1  nonimmigrants, 
should  not  be  required  to  obtain  a 
certificate  while  two  commenters 
suggested  that  they  should.  Likewise, 
two  commenters  suggested  that  an  H-3 
alien  should  also  be  exempt  from  the 
provision  because  an  H-3  alien  is  also 
coming  to  the  United  States  to  obtain 
training.  Finally,  one  commenter 
suggested  that  the  DHS  specifically  list 
the  nonimmigrant  aliens  exempted  from 
the  certification  requirements  in  the 
final  regulation. 

The  DHS  will  not  require  dependent 
aliens  to  obtain  a  certificate  even  if  they 
will  eventually  be  employed  in  a 
covered  health  care  occupation. 
Sections  212(a)(5)(C)  and  212(r)  of  the 
Act  relate  to  grounds  of  inadmissibility. 
Since  dependent  aliens  enter  the  United 
States  for  the  primary  purpose  of 


accompanying  the  principal  alien,  they 
are  not  coming  to  the  United  States  to 
perform  labor  as  a  health  care  worker, 
or  in  any  other  field,  and  they  will  not 
be  required  to  obtain  a  certification. 
Further,  the  DHS  will  not  list  the 
specific  aliens  exempted  from  the 
requirement  to  obtain  health  care 
certificates.  The  language  contained  in 
the  proposed  rule  at  8  CFR  212.15(a)(1) 
provides  that  the  provision  applies  only 
to  those  aliens  coming  to  the  United 
States  for  the  primary  purpose  of 
performing  labor  in  a  health  care    ■ 
occupation.  This  language  clearly  does 
not  apply  to  a  nonimmigrant  alien 
coming  to  the  United  States  for  training, 
including  an  H-3  nonimmigrant  alien. 
Further,  the  listing  of  specific 
noninunigrant  classifications  in  the 
regulation  may  be  erroneously 
interpreted  by  some  to  limit  the 
exemption  to  those  nonimmigrants 
specifically  listed  in  the  regulation. 

Health  Care  Workers  Who  Were  Trained 
in  the  United  States,  or  Who  Are  in 
Possession  of  a  Valid  State  License 

The  proposed  rule  provided  that 
possession  of  a  state  license  does  not 
exempt  a  foreign  health  care  worker 
from  compliance  with  the  certification 
requirement. 

As  stated  in  the  proposed  rule,  this 
conclusion  was  reached  after 
considering  the  language  of  the  statute, 
and  after  consultation  with  HHS. 
Nothing  in  the  text  of  section 
212(a)(5)(C)  of  the  Act  relieves  alien 
health  care  workers  of  this  requirement, 
on  the  ground  that  they  were  trained  in 
the  United  States  or  are  already  licensed 
here.  Moreover,  the  certification 
requires  that  any  state  license  the  alien 
may  already  have  is  unencumbered. 
Indeed,  had  Congress  intended  to 
exempt  such  aliens  ft'om  the 
certification  requirement,  it  would  not 
have  explicitly  provided  that  the 
certification  must  document  the  fact  of 
an  alien=s  successful  passage  of  any  test 
or  examination  that  is  accepted  as 
evidence  of  an  applicant's  likely  success 
on  a  state  licensing  examination,  if  a 
majority  of  States  recognize  such  a  pre- 
licensing  test  or  examination.  In 
addition,  in  NRDAA,  Congress 
explicitly  addressed  whether  a  foreign 
nurse,  in  possession  of  a  full  and 
unrestricted  license  issued  by  the  state 
of  intended  employment,  should  be 
subject  to  the  certification  requirement. 
The  NRDAA  created  a  less  onerous, 
alternative  method  of  certification  for 
foreign  nurses  who  have  unrestricted 
state  licenses  and  meet  certain  other 
conditions,  as  provided  in  section  212(r) 
of  the  Act.  The  fact  that  Congress  has 
chosen  not  to  provide  a  less  rigorous 


Federal  Register /  Vol.  68,  No.  143 /Friday,  July  25,  2003 /Rules  and  Regulations  43905 


alternative  certification  option  to  state- 
licensed  foreign  health  care  workers 
other  than  nurses  supports  the  inference 
that  Congress  intended  state-licensed 
foreign  health  care  workers  to  comply 
with  the  certification  process. 

In  addition  to  the  statutory  scheme, 
there  are  policy  considerations  that 
mitigate  in  favor  of  applying  the 
certification  requirement  to  state- 
licensed  foreign  health  care  workers. 
The  state  screening  process  alone  would 
not  demonstrate  that  the  other  two 
prongs  of  the  certification  requirement, 
English  language  competencyt  and 
comparable  training  and  unencumbered 
licensing,  had  been  met.  First,  the  state 
screening  process  does  not  always 
measure  English  proficiency.  Second, 
HHS  had  advised  that  the  state 
screening  process  may  not  always 
discover  encumbrances  and  restrictions 
on  a  license. 

The  statute  and  legislative  history  are 
silent  with  respect  to  whether  foreign 
health  care  workers,  who  received  their 
straining  in  the  United  States,  are  subject 
to  the  certification  process.  While  such 
aliens  would  satisfy'  the  comparable 
training  certification  requirements,  their 
licensure  would  not  be  verified,  as 
required  by  the  statute.  Given  the  lack 
of  evidence  of  congressional  intent  that 
such  aliens  be  exempt  from  the  reach  of 
section  212(a)(5)(C)  of  the  Act,  the  DHS 
has  concluded  that  foreign  health  care 
workers  who  received  their  training  in 
the  United  States  must  comply  with  the 
certification  requirement.  The  DHS  will 
not  modify  the  proposals  contained  in 
the  proposed  rule  to  wholly  exempt 
foreign  health  care  workers  who 
received  their  training  in  the  United 
States  or  who  hold  a  license  to  practice 
in  the  United  States. 

One  commenter  suggested  that  the 
verification  requirement  for  nurses  at 
proposed  8  CFR  212.15(h)(2)(i)  be 
amended  to  include  the  parenthetical 
phrase  A(including  reliance  on  evidence 
provided  by  the  alien)"  after  the  word 
Averified."  Under  the  suggested 
language,  credentialing  organizations 
would  not  be  permitted  to  second-guess 
a  state's  licensure  verification.  The  DHS 
will  not  adopt  this  proposal.  The 
statutory  language  at  section  212(r)  pf 
the  Act  authorizes  CGFNS  or  any  other 
authorized  credentialing  organization  to 
verif\'  that  the  alien  has  a  valid  and 
unrestricted  license  in  a  state  where  the 
alien  intends  to  be  employed,  and  that 
such  state  verifies  that  the  foreign 
licenses  of  alien  nurses  are  authentic 
and  unencumbered.  The  DHS  does  not 
have  the  authority  under  the  statute  to 
determine  whether  or  not  a  state  verifies 
that  the  foreign  licenses  of  alien  nurses 
are  authentic  and  unencumbered,  nor 


does  the  DHS  have  the  authority  to 
prevent  CGFNS  or  any  other  authorized 
credentialing  organization  from  making 
such  a  finding  before  issuing 
certification. 

The  proposed  rule  invited  comments 
regarding  the  feasibility  of  having  a 
more  streamlined  certification  process 
for  those  who  train  in  the  United  States 
or  who  are  already  licensed  here,  and 
regarding  specific  proposals  on  how  to 
adopt  such  a  policy. 

Tne  DHS  received  four  comments  in 
response  to  the  request  for  suggestions 
relating  to  a  streamlined  certification 
process.  Three  commenters  stated  that 
the  DHS  should  develop  a  streamlined 
approach  without  providing  any 
suggested  process  while  one 
commenter,  CGFNS,  provided  a  detailed 
description  of  a  proposed  process. 

The  CGFNS  proposed  that  an  alien 
nurse  who  graduated  from  an  entry- 
level  program  accredited  by  the 
National  League  for  Nursing 
Accreditation  Commission  (NLNAC)  or 
the  Commission  on  Collegiate  Nursing 
Education  (CCNE)  would  be  exempt 
from  the  educational  comparability 
review  and  English  language  proficiency 
testing.  The  CGFNS  also  proposed  that 
aliens  educated  in  the  United  Slates  in 
any  other  named  discipline  and  who 
have  graduated  from  a  program 
accredited  by  the  discipline  would  be 
evaluated  under  this  same  process. 

Pursuant  to  section  343  of  IIRIRA, 
HHS,  in  consultation  with  the  Secretary 
of  Education,  is  required  to  establish  a 
level  of  competence  in  oral  and  written 
English  which  is  appropriate  for  the 
health  care  work  of  the  kind  in  which 
the  alien  will  be  engaged,  as  shown  by 
an  appropriate  score  on  one  or  more 
nationally  recognized,  commercially 
available,  standardized  assessments  of 
the  applicant's  ability  to  speak  and 
write. 

The  statute  vests  the  Secretary  of  HHS 
with  the  "sole  discretion  "  to  determine 
the  standardized  tests  and  appropriate 
minimum  scores  required  by  section 
343  of  IIRIRA.  Because  the  organizations 
identified  as  the  accrediting  bodies  for 
nursing  go  through  a  rigorous  review 
prior  to  being  recognized  by  the  DoED, 
HHS  has  agreed  that  the  proposal  to 
accept  graduation  from  an  NLNAC  or 
CCNE  accredited  program  in  lieU  of  a 
review  of  educational  comparability  and 
English  proficiency  has  merit. 
Accordingly,  the  proposal  will  be 
adopted  in  the  final  rule.  It  will  shorten 
the  certification  process  required  for 
health  care  workers  educated  in  the 
United  States.  It  will  also  allow  CGFNS 
and  any  approved  organization  to 
comply  with  the  statutory  requirements 
and.  at  the  same  time,  ease  the  burden 


on  certain  health  care  workers.  This 
proposal  has  been  implemented  in  this 
final  rule  at  8  CFR  215.15(i). 

In  addition,  HHS  has  agreed  to  accept 
graduation  from  the  following  programs 
in  lieu  of  a  review  of  educational 
comparability  and  English  proficiency: 

(1)  For  occupational  therapists, 
graduation  from  a  program  accredited 
by  the  Accreditation  Council  for 
Occupational  Therapy  Education 

( ACOTE)  of  the  American  Occupational 
Therapy  Association  (AOTA); 

(2)  For  physical  therapists,  graduation 
from  a  program  accredited  by  the 
Commission  on  Accreditation  in 
Physical  Therapy  Education  (CAPTE)  of 
the  American  Physical  Therapy 
Association  (APTA);  and 

(3)  For  speech  language  pathologists 
and  audiologists,  graduation  from  a 
program  accredited  by  the  Council  on 
Academic  Accreditation  in  Audiology 
and  Speech  Language  Pathology  (CAA) 
of  the  American  Speech-Language- 
Hearing  Association  (ASHA). 

However,  the  proposal  that  aliens 
educated  in  the  United  States  in  any 
other  named  discipline  and  who  have 
graduated  from  a  program  accredited  by 
the  discipline  would  be  evaluated  under 
this  same  process  will  not  be  adopted  as 
general  provision,  because  specific 
accrediting  bodies  for  other  professions 
were  not  suggested.  The  HHS  will 
continue  to  review  further  proposals  for 
each  profession  on  a  case-by-case  basis. 

Health  Care  Occupations  That  Are 
Subject  to  a  use.  1182la)(5)(C) 

In  the  proposed  rule,  based  on 
congressional  history.  se\'en  categories 
of  health  care  workers  subject  to  the 
health  care  certification  requirements 
were  identified.  See  H.R.  CONF.  REP. 
NO.  104-828  at  227  (1996).  The  seven 
categories  are  nurses,  physical 
therapists,  occupational  therapists, 
speech-language  pathologists,  medical 
technologists  (also  known  as  clinical 
laboratory  scientists),  medical 
technicians  (also  known  as  clinical 
laboratory  technicians)  and  ph\*sician 
assistants.  See  the  first  Interim  Rule. 
The  conference  report  also  provided 
that  the  DHS  could  designate  additional 
health  care  occupations  subject  to 
certification  by  regulation.  Since  the 
DHS  had  limited  agency  expertise  with 
health  care  occupations  and  issues,  if 
consulted  extensively  with  HHS,  the 
agency  generally  responsible  for 
overseeing  health  care  occupations  and 
other  related  health  care  issues  in  the 
LInited  States,  with  respect  to  the 
question  of  whether  aliens  in  additional 
health  care  occupations  should  be 
required  to  comply  with  8  U.S.C. 
1182(a)(5)(C). 
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do  have  a  direct  effect  on  patient  care, 
would  be  subject  to  the  certification 
requirements.  In  the  proposed  rule,  the 
DHS  acknowledged  that  the  job 
descriptions  of  certain  occupations  that 
could  be  added  to  the  list  may  differ  in 
other  countries  fi-om  the  United  States 
definition  of  the  occupation.  The 
differences  may  create  confusion  about 
which  occupation  is  subject  to 
certification.  The  DHS  suggested  that  a 
possible  solution  would  be  to  define 
each  health  care  occupation  subject  to 
certification  in  this  final  rule.  The  DHS 
again  invited  comments  regarding  the 
need  to  define  a  health  care  occupation 
that  is  subject  to  certification. 

In  response  to  this  provision,  the  DHS 
received  nine  comments.  Three 
commenters  suggested  that  the  list  of 
occupations  be  expanded  to  include 
additional  occupations  including 
Radiation  Therapists  and  Radiological 
Technologists.  Two  commenters 
suggested  that  the  current  list  of 
occupations  be  retained.  Three 
commenters  suggested  that  the  DHS 
should  define  a  health  care  occupation 
as  any  occupation  that  requires  a  license 
to  provide  direct  and  indirect  patient 
care.  Another  commenter  suggested  that 
a  health  care  occupation  is  any 
occupation  that  involves  patient  care. 
Finally,  one  commenter  suggested  that 
job  descriptions  should  be  used  to 
define  a  health  care  occupation. 

After  reviewing  the  comments,  the 
DHS  will  not  include  a  specific 
definition  of  each  health  care 
occupation  subject  to  certification  in  the 
regulation  at  this  time.  The  definitions 
offered  by  the  commenters  were  not 
sufficiently  specific  and  could  cover  a 
range  of  occupations  not  contemplated 
by  the  legislative  history.  Further,  the 
suggestions  have  not  addressed 
concerns  that  the  job  descriptions  of 
occupations  may  differ  between  the 
United  States  and  other  countries.  The 
DHS  will  continue  the  past  practice  of 
examining  the  duties  of  the  position 
offered  to  the  foreign  worker  to 
determine  if  the  position  falls  into  one 
of  the  listed  health  care  occupations. 
The  practice  of  continuing  to  review  the 
duties  of  the  prospective  position  on  a 
case  by  case  basis  will  allow  for  a 
thorough  evaluation  of  each  application 
and  a  determination  based  on  the  merits 
of  the  case  rather  than  the  petitioner's 
or  applicant's  ability  to  make  the  duties 
of  the  position  conform  to  a  narrow 
definition. 

When  To  Submit  the  Certification  to  the 
DHS 

The  statutory  language  at  section 
212(a)(5)(C)  of  the  Act  requires  certain 
aliens  seeking  to  enter  the  United  States 


for  the  purpose  of  performing  labor  as 
a  health  care  worker  to  present  a 
certificate  from  CGFNS  or  an  equivalent 
credentialing  organization  to  the 
consular  officer  or,  in  the  case  of  an 
adjustment  of  status,  the  Attorney 
General.  In  the  proposed  rule,  the  DHS 
also  provided  that  the  certificatiop  must 
be  used  for  initial  admission  into  the 
United  States  or  for  a  change  of  status 
within  5  years  of  the  date  that  it  was 
issued. 

Two  comments  were  received  in 
response  to  this  proposal.  One 
commenter  suggested  that  the 
organization  that  issues  the  certification 
send  it  directly  to  either  the  DHS  or,  if 
the  alien  is  outside  the  United  States,  to 
the  consular  post.  Since  the  adoption  of 
this  suggestion  would  be  contrary  to 
statute,  the  requirement  that  the 
certificate  be  presented  to  a  consular 
officer  at  the  time  of  visa  issuance  and 
to  the  DHS  at  the  time  of  admission  or 
adjustment  of  status  will  continue  in 
this  final  rule. 

The  other  commenter  suggested  that 
the  certification  should  be  valid 
indefinitely.  While  the  proposed 
regulation  did  not  establish  a  validity 
date  for  the  certification,  it  did  require 
that  it  be  submitted  to  the  appropriate 
entity  within  5  years  of  its  issuance.  The 
purpose  of  this  proposal  is  to  ensure 
that  when  the  certification  is  submitted, 
the  holder  still  has  the  appropriate 
language  and  technical  skills  to  perform 
the  duties  of  the  occupation  in  the 
United  States.  Foreign  licenses  may  be 
encumbered  and  therefore  invalid  after 
a  prolonged  period  of  time. 
Additionally,  it  is  quite  possible  that 
over  the  course  of  time  that  the  alien 
may  lose  certain  skills  necessary  to 
safely  perform  the  duties  of  the 
occupation  in  the  United  States.  The  5- 
year  submission  period  provides  a  basis 
to  ensure  that  the  holder  of  the 
certificate  continues  to  meet  the 
regulatory  requirements  for  issuance  of 
the  certificate.  The  proposed  rule  also 
provided  that  if  an  alien  seeking  entry 
to  the  United  States  to  perform  labor  in 
a  particular  health  care  occupation  has 
already  presented  the  certification  and 
been  admitted  as  a  nonimmigrant,  an 
immigrant,  or  has  adjusted  to  permanent 
resident  status,  he  or  she  will  not  be 
required  to  present  the  certificate  again 
when  he  or  she  makes  future 
applications  for  admission  to  the  United 
States  to  perform  labor  in  that  particular 
health  care  occupation.  The 
presentation  of  a  Form  1-94  issued  to 
the  alien  at  the  initial  admission  to  the 
United  States,  or  a  fee  receipt  showing 
that  the  alien  was  processed  for 
admission  under  NAFTA  would  be 
used,  if  required,  as  evidence  that  the 
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alien  has  previously  presented  a  foreign 
health  care  worker  certificate  for  a 
particular  health  care  occupation. 
Similarly,  such  an  alien  would  not  have 
been  required  to  again  present  the 
foreign  health  care  worker  certificate  to 
the  DHS,  with  an  application  for 
extension  of  status  to  perform  labor  in 
that  particular  health  care  occupation. 
The  DHS  received  no  comments  on 
this  proposal.  However,  after 
considering  the  impact  of  this  provision, 
the  DHS  has  determined  that  it  will  only 
accept  a  valid  health  care  worker 
certificate  or  certified  statement  as 
evidence  that  the  alien  is  admissible. 
Currently,  an  alien  is  generally  required 
to  surrender  the  departure  stub  of  Form 
1-94  upon  .departure  from  the  United 
States.  Controlling  the  departure  of 
aliens  is  consistent  with  the  DHS's 
efforts  to  fulfill  a  congressional  mandate 
to  implement  a  comprehensive  entry- 
exit  program  by  2005.  As  a  result,  many 
aliens  will  not  be  able  to  present  a 
departure  stub  from  a  previously  issued 
Form  1-94  as  evidence  of  their 
continuing  admissibility  under  section 
212(a)(5)(C)  of  the  Act.  In  addition,  it  is 
noted  that  information  on  a  Form  1-94 
does  not  always  include  the  occupation 
for  an  alien  nonimmigrant.  For  this 
reason,  even  in  exceptional  instances 
where  the  alien  is  permitted  to  retain 
the  departure  stub  of  the  Form  1-94 
when  departing  the  United  States,  the 
DHS  would  not  necessarily  be  able  to 
use  the  departure  stub  of  the  Form  1-94 
to  verify  that  a  particular  alien  was 
previously  admitted  as  a  health  care 
worker.  Accordingly,  the  DHS  has 
determined  that  it  is  in  the  best  interest 
of  affected  aliens  to  require  that  they 
present  valid  health  care  worker 
certificates  or  certified  statements  each 
time  they  seek  admission  into  the    « 
United  States.  Lawful  permanent 
residents  will  not  be  required  to  present 
this  evidence. 

Implementation  of  the  Certification 
Requirement 

This  rule  adds  a  new  8  CFR  248.3(i) 
to  outline  the  procedure  for  submitting 
the  certificate  to  the  DHS  when  an 
application  is  made  to  change 
nonimmigrant  status  within  the  United 
States. 

The  proposed  rule  also  provided  that, 
on  the  effective  date  of  the  final  rule, 
nonimmigrants  who  have  already 
entered  the  United  States  under  a 
waiver  of  inadmissibility  under  section 
212(d)(3)  of  the  Act  and  are  working  as 
health  care  workers  will  be  required  to 
present  a  certificate  to  the  DHS  only  if, 
at  any  point  in  the  future,  they  file  an 
application  for  an  extension  of  stay,  or 


apply  for  admission  to  the  United 
States,  whichever  event  occurs  first. 

The  DHS  received  13  comments  in 
response  to  this  provision.  All  13 
commenters  suggested  that  the  DHS 
delay  the  implementation  of  this 
provision  for  a  period  of  time  in  order 
to  ensure  that  the  foreign  health  care 
workers  already  in  the  United  States 
would  not  be  adversely  affected.  The 
commenters  noted  that  some  health  care 
workers  may  be  required  to  travel 
outside  of  the  United  States  and  would   • 
not  be  able  to  obtain  a  certification  prior 
to  their  departure.  Other  commenters 
noted  that  some  health  care  workers 
who  require  an  extension  of  their 
temporary  stay  would  not  be  able  to 
obtain  a  certification  in  a  timely  fashion 
and  would  be  forced  to  terminate  their 
employment  at  the  health  care  facility. 

The  "DHS  believes  that  these 
comments  are  well-founded.  The  DHS  is 
concerned  about  the  possibility  that 
health  care  facilities  and  the  United 
States  public  will  be  adversely  affected 
by  an  immediate  implementation  date. 
In  addition,  DOS  also  has  recommended 
that  the  DHS  continue  to  exercise  its 
waiver  authority  under  section  212(d)(3) 
of  the  Act  for  foreign  health  care 
workers  for  at  least  one  year  subsequent 
to  the  publication  of  this  rule. 

If  this  rule  were  effective  upon 
publication,  potentially  every 
nonimmigrant  working  in  one  of  the 
covered  health  care  occupations  and 
seeking  admission  into  the  United 
States  would  be  immediately 
inadmissible  and  ineligible  to  work  in 
the  United  States  under  their  current 
nonimmigrant  classifications.  This 
would  result  in  a  serious  disruption  to 
the  United  States  health  care  system, 
and  is  contrary  to  the  intent  of  the  rule. 
While  the  DHS  does  not  have  precise 
figures  for  the  number  of  nonimmigrant 
health  care  workers  within  the  United 
States,  health  care  workers  in  general 
comprise  a  significant  portion  of  the 
United  States  v/orkforce.  According  to 
the  2001  National  Occupational 
Employment  and  Wage  Estimates  from 
the  Bureau  of  Labor  Statistics,  there  are 
approximately  9,241,840  health  care 
workers  in  the  United  States.  Of  these, 
approximately  2,217,990  are  registered 
nurses;  683,790  are  licensed  practical 
nurses  and  licensed  vocational  nuTSes; 
126,450  are  physical  therapists;  77,080 
are  occupational  therapists;  94,150  are 
speech  language  pathologists  and 
audiologists;  292.320  are  medical 
technologists  and  technicians;  and 
56,200  are  physician  assistants. 

Further,  were  this  rule  to  be  effective 
upon  publication,  there  is  no  evidence 
that  organizations  authorized  to  issue 
health  care  certifications  will  be  able  to 


issue  certifications  to  this  potentially 
large  group  of  workers  within  a 
reasonable  amount  of  time.  Not  only  are 
potentially  affected  health  care  workers 
required  to  apply  for  and  obtain  the 
actual  certifications,  but  most  workers 
would  also  be  required  to  pass  certain 
standardized  English  language  tests  as  a 
minimum  requirement  to  obtain 
certification.  As  discussed  in  this  rule, 
one  of  the  currently  authorized  English 
language  testing  organizations  advised 
HHS  and  the  DHS  that  it  will  no  longer 
provide  testing  ser\'ices  to  foreign  health 
care  workers  because  it  cannot  meet  the 
demands  placed  upon  it  by  foreign 
health  care  workers  seeking  health  care 
certificates,  and  can  no  longer  provide 
fair  access  or  guarantee  testing  security. 

In  addition,  health  care  workers 
abroad  may  be  required  to  travel  to 
remote  locations  in  order  to  take  certain 
tests  and  will  require  sufficient  time  to 
schedule  testing  and  make  any 
necessary  travel  arrangements.  Although 
the  tests  may  be  offered  several  times  a 
year,  not  all  required  tests  are  offered  in 
one  location.  For  example,  the  TSE  is 
not  always  offered  at  the  same  location 
as  the  TOEFL,  so  a  health  care  worker 
may  have  to  go  through  several  testing 
cycles  in  order  to  obtain  a  combination 
of  tfest  scores  needed  for  certification. 
Finally,  it  should  be  noted  that  this  rule 
is  implementing  the  requirement  that  all 
approved  credentialing  organizations 
obtain  evidence  of  candidate  education 
and  licensure  directly  from  the  issuing 
authorities.  Thus,  once  a  candidate  has 
passed  the  requisite  tests  and  submitted 
an  application  for  certification,  there 
will  bie  additional  delays  while  the 
authorized  credentialing  organization 
obtains  and  reviews  documents  such  as 
educational  transcripts  and  licensure 
materials. 

After  consideration  of  these  factors, 
the  DHS  believes  that  it  must  continue 
the  provision  for  temporary  admission 
under  section  212(d)(3)  of  the  Act  for  a 
period  of  1  year  in  order  to  allow  for  any 
potential  delays  in  issuance  of  health 
care  worker  certification  and  to  ensure 
that  the  United  States  public  is  not 
adversely  affected  when  nonimmigrant 
health  care  workers  currently  employed 
in  the  United  States  are  required  to 
obtain  certification.  Therefore,  the  DHS 
has  added  language  at  8  CFR  215.15(n) 
that  continues  in  force  the  First  Interim 
Rule's  standing  provision  for  temporary 
admission  under  section  212(d)(3)  of  the 
Act.  An  alien  qualifies  for  this  special 
provision  only  if  the  alien  was  admitted 
on  or  before  July  26,  2004.  Moreover, 
any  petition  or  application  to  extend  the 
alien's  period  of  authorized  stay  or 
change  the  alien's  status  will  be  denied 
unless  the  alien  obtains  the  required 
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Service  Center,  with  fee.  The  fee  for 
Form  1-905  will  be  $230. 

For  purposes  of  administrative  ease 
and  efficiency,  the  DHS  will  centralize 
all  requests  for  designation  as  a 
credentialing  organization  at  the 
Nebraska  Service  Center,  regardless  of 
the  geographical  location  of  the. 
requesting  organization.  Centralization 
of  these  requests  will  enable  personnel 
at  the  Nebraska  Service  Center  to 
establish  and  maintain  the  appropriate 
contacts  with  HHS  and  DoED  to  assist 
in  the  adjudication  of  applications  for 
credentialing  status.  The  DHS  will 
accord  significant  weight  to  the  opinion 
of  HHS  in  the  adjudication  of 
applications  for  credentialing  status 
because  of  that  agency's  expertise  with 
credentialing  requirements  for  health 
care  occupations  and  health  care  issues. 
It  should  be  noted,  however,  that  the 
DHS  may  deny  a  request  for 
authorization  on  grounds  unrelated  to 
credentialing  requirements  for  health 
care  occupations  or  health  care  issues, 
despite  a  favorable  HHS  opinion.  For 
example,  the  DHS  may  find  that  because 
an  organization  has  been  convicted,  or 
the  directors  or  officers  of  an  authorized 
credentialing  organization  have 
individually  been  convicted  of  the 
violation  of  state  or  federal  laws,  it 
would  not  be  appropriate  to  authorize 
an  organization  to  issue  certificates  or 
certified  statements. 

Two  comments  were  received  with 
respect  to  the  DHS's  treatment  of 
CGFNS  under  the  proposed  rule.  One 
commenter  stated  that  CGFNS  should 
not  be  permitted  to  issue  certificates  to 
medical  laboratory  technologists 
because  of  the  large  number  of 
credentialing  organizations  for  this 
occupation  in  the  United  States.  The 
other  commenter  stated  that  the 
treatment  of  CGFNS  in  the  proposed 
rule  is  appropriate. 

The  DHS  will  not  limit  the  scope  of 
CGFNS'  authority  to  issue  certificates  to 
medical  laboratory  technologists.  The 
fact  that  other  entities  have  established 
different  licensing  and  credentialing 
processes  in  the  United  States  does  not 
mean  that  CGFNS  is  unable  or  less 
qualified  to  issue  certificates  to  foreign 
health  care  workers  employed  in  the 
same  occupation.  CGFNS  has  been 
issuing  certificates  and  certified 
statements  to  health  care  workers  in  the 
field  of  nursing,  a  field  that  has  a  large 
number  of  credentialing  entities  and 
with  varied  standards. 

The  proposed  rule  noted  that  Form  I- 
905  will  require  the  organization 
seeking  credentialing  status  to: 

(1)  Provide  a  point  of  contact  and  a 
written,  detailed  description  of  the 
organization  and  how  the  organization 


meets  the  standards  described  in  8  CFR 
212.15(k); 

(2)  List  the  health  care  occupations  for 
which  the  organization  is  seeking 
approval  to  issue  certificates,  and 
describe  the  organization's  expertise  in 
each  health  care  occupation  for  which 
approval  to  issue  certificates  is  sought; 

(3)  Describe  how  it  will  process 
applications  and  issue  certificates  on  a 
timely  basis;  and 

(4)  Describe  the  procedure  it  has 
designed  in  order  for  the  DHS  to  verify 
the  validity  of  a  certificate. 

The  DHS  will  provide  the 
organization  with  a  viritten  decision  on 
its  application.  An  organization  granted 
authorization  to  issue  certificates  must 
agree  to  provide  the  DHS  with  all 
requested  documentation  and  to  allow 
the  DHS  access  to  its  records  relating  to 
the  certification  process.  If  the 
application  is  denied,  the  DHS  will 
explain  the  reason(s)  for  the  denial. 
Applications  that  are  denied  by  the  DHS 
may  be  appealed  to  the  Administrative 
Appeals  Office  pursuant  to  8  CFR  103.3. 
In  the  proposed  rule,  the  DHS  sought 
comments  on  the  best  method  of 
notifying  the  public  when  new 
organizations  are  approved  to  issue 
certifications  and  certified  statements. 
One  method  of  notifying  the  public  was 
through  the  publication  of  an  interim 
rule  in  the  Federal  Register. 

In  the  alternative,  the  DHS  considered 
designating,  by  a  separate  and 
comprehensive  public  notice  in  the 
Federal  Register,  the  list  of 
organizations  approved  to  issue 
certification.  The  DHS  would  also 
maintain  this  list  on  4ts  Web  site  at 
http://vvivw.immigration.govj.  This 
method  would  allow  the  DHS  to  update 
the  list  of  authorized  organizations  more 
quickly  than  through  publication  of 
interim  rules. 

The  DHS  did  not  receive  any 
comments  on  this  particular  issue. 
However,  after  additional  consideration, 
the  DHS  has  determined  that  it  will 
provide  notice  to  the  public  that  an 
organization  has  been  approved  to  issue 
certificates  and  certified  statements 
through  the  publication  of  a 
comprehensive  notice  in  the  Federal 
Register.  As  a  result,  this  final  rule 
provides  at  8  CFR  215.15(e)(4)  that  the 
DHS  will  notify  the  public  of  new 
approved  organizations  authorized  to 
issue  certificates  by  publishing  a  public 
notice  in  the  Federal  Register.  This  rule 
also  adds  the  same  provision  with 
respect  to  organizations  authorized  to 
issue  certified  statements  at  8  CFR 
215.15(h)(1).  The  DHS  would  maintain 
the  list  of  organizations  authorized  to 
issue  certificates  or  certified  statements, 
or  whose  authorization  has  been 
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terminated,  on  its  Web  site  at  http:// 
www.immigration.gov. 

The  proposed  rule  recognized  that 
more  than  one  organization  could  be 
approved  to  issue  certifications  for  the 
same  health  care  occupation.  An  alien 
may  obtain  a  certificate  from  any 
organization  authorized  to  issue 
certificates  for  that  occupation. 

One  commenter  suggested  that 
recognizing  more  than  one  credentialing 
organization  could  create  difficulties 
because  the  two  organizations  may 
establish  different  procedures  for 
issuing  certifications.  The  DHS  is  aware 
that  organizations  may  have  slightly 
different  requirements  for  issuing 
certifications.  However,  the  DHS  is 
convinced  that  the  standards 
established  for  approval  guarantee  that 
organizations  will  follow  similar, 
although  not  identical,  procedures  for 
issuance  of  certifications. 

This  rule  also  adopts  the  language  of 
the  proposed  rule  and  provides  that  the 
DHS's  approval  will  be  for  a  5-year 
period  of  time  subject  to  the  review 
process  described  in  8  CFR  215.15(1). 

Two  commenters  suggested  that  the 
organizations  granted  approval  under 
the  previously  published  interim  rules 
be  permitted  to  issue  certificates  for  a 
given  period  of  time  until  they  could  be 
approved  under  the  standards  listed  in 
the  final  rule.  The  proposed  rule 
provided  that  the  authorization  granted 
to  organizations  under  the  interim  rules 
would  continue  pending  final 
adjudication  of  its  credentialing  status 
under  the  provisions  contained  in  the 
proposed  rule. 

Form  1-905 

The  proposed  rule  set  a  filing  fee  of 
$230  for  Form  1-905.  When  establishing 
fees,  the  DHS  must  comply  with 
guidance  provided  in  the  Office  of 
Management  and  Budget  (0MB) 
Circular  A-25.  This  guidance  directs 
federal  agencies  to  charge  the  Afull 
cost"  of  providing  benefits  when 
calculating  fees  that  provide  a  special 
benefit  to  recipients.  Section  6(d)  of 
OMB  Circular  A-25  defined  Afull  cost" 
as  including  Aall  direct  and  indirect 
costs  to  any  part  of  the  Federal 
Government  of  providing  a  good, 
resource,  or  service."  The  DHS 
determined  that  $230  was  the 
appropriate  fee  for  Form  1-905  after 
comparing  the  processing  of  the  form  to 
the  process  involved  with  Form  1-17, 
Petition  for  Approval  of  School  for 
Attendance  by  Nonimmigrant  Student, 
which  has  a  processing  fee  of  $230.  The 
DHS  noted  in  the  proposed  rule  that  it 
will  use  $230  for  the  fee  for  the  Form 
1-905  until  the  next  biennial  fee  review, 
as  required  by  the  Chief  Financial 


Officers  Act  of  1990,  Public  Law  101- 
576,  104  Stat.  2838. 

In  response  to  the  new  form,  the  DHS 
received  two  comments.  One 
commenter  suggested  that  the  fee 
should  be  higher.  The  DHS  will  not 
increase  the  fee  because  the  rationale 
used  in  the  proposed  rule  to  establish 
the  fee  is  appropriate.  The  DHS  may 
revise  the  fee  after  the  next  biermial  fee 
review.  The  other  commenter  stated  that 
the  questions  on  the  Form  1-905  should 
be  tailored  to  a  specific  occupation. 
Upon  review,  the  DHS  will  not  make 
any  changes  to  Form  1-905.  The  answers 
to  the  questions  contained  on  the  form 
will  provide  the  DHS  with  the 
information  necessary  to  determine  an 
organization's  eligibility  to  issue 
certifications. 

The  Standards  aa  Organization  Must 
Meet  in  Order  To  Obtain  Authorization 
To  Issue  Certificates 

The  proposed  rule  lists  the  standards 
an  organization  must  substantially  meet 
in  order  to  be  authorized  to  issue 
certificates  at  8  CFR  212.15(k).  An 
organization  seeking  approval  to  issue 
certificates  or  certified  statements 
should  submit  evidence  addressing  each 
of  the  standards.  These  standards  were 
developed  by  HHS  in  order  to  ensure 
that  an  organization  meets  the 
requirements  contemplated  by  Congress. 
In  drafting  these  standards,  HHS  drew 
upon  the  legislative  historj'  to  IIRIRA, 
and  drew  extensively  from  the 
standards  of  the  National  Commission 
for  Certifying  Agencies,  a  nationally 
recognized  body  that  accredits  certifying 
organizations.  "There  are  four  guiding 
principles  to  the  standards: 

(1)  "The  DHS  should  not  approve  a 
credentialing  organization,  unless  the 
organization  is  independent  and  free  of 
material  conflicts  of  interest  regarding 
whether  an  alien  receives  a  visa; 

(2)  The  organization  should 
demonstrate  an  ability  to  evaluate  both 
the  foreign  credentials  appropriate  for 
the  profession,  and  the  results  of 
examinations  for  proficiency  in  the 
English  language  appropriate  for  the 
health  care  field  in  which  the  alien  will 
be  engaged; 

(3)  The  organization  should  also 
maintain  comprehensive  and  current 
information  on  foreign  educational 
institutions,  ministries  of  health,  and 
foreign  health  care  licensing 
jurisdictions;  and 

(4)  If  the  health  care  field  is  one  for 
which  a  majority  of  the  States  require  a 
predictor  examination  (currently,  this  is 
done  only  for  nursing),  the  organization 
should  demonstrate  an  abilitj'  to 
conduct  the  examination  outside  the 
United  States. 


Since  the  statute  and  the  report 
language  is  intended  to  ensure  that 
aliens  entering  the  United  States  for 
purposes  of  performing  labor  as  a  health 
care  worker  are  of  the  same  quality  as 
United  States  trained  workers,  HHS  has 
determined  that  this  can  be  assured  by 
requiring  that  organizations  issuing 
certificates  be  held  to  a  select  group  of 
standards.  The  DHS  is  concerned  that  in 
the  absence  of  strict  standards, 
unqualified  organizations  may  obtain 
authorization  from  the  DHS  to  issue 
certificates,  which  could  ultimately 
have  adverse  consequences  for  health 
care  in  the  United  States.  Since  the 
provisions  of  section  212(r)  of  the  Act 
appear  to  share  with  section  212(a)(5)(C) 
of  the  Act  the  goal  of  ensuring  a  high 
quality  of  health  care  service  in  the 
United  States.  Uie  DHS  will  use  the 
same  standards  to  adjudicate 
applications  from  credentialing 
organizations  under  either  provision. 

The  proposed  rule  solicited  comments 
from  the  public  and  from  interested 
organizations  regarding  the  proposed 
standards,  specifically,  whether  an 
organization  seeking  authorization  to 
issue  certificates  may  meet  most,  but  not 
all  of  the  standards.  The  DHS  sought 
comment  on  the  question  of  whether  a 
prospective  credentialing  organization's 
inability  to  meet  all  of  the  proposed 
standards  should  preclude  the  DHS 
from  authorizing  the  organization  to 
issue  certificates.  The  DHS  also  sought 
public  comment  on  the  question  of 
whether  the  proposed  standards  should 
be  considered  as  guidelines  or  as  strict 
criteria  that  would  preclude  an 
organization  from  qualifying.  Finally, 
the  DHS  invited  public  comment  on  the 
question  of  how  a  prospective 
credentialing  organization  can  meet  the 
requirement  that  it  demonstrate  that  it  is 
independent  and  free  of  material 
conflicts  of  interest  regarding  whether 
an  alien  receives  a  visa. 

In  response  to  this  proposal,  the  DHS . 
received  18  comments.  Four 
commenters  stated  that  organizations 
should  be  required  to  meet  all  the 
proposed  standards  and  that  the 
standards  should  be  viewed  as  strict 
criteria,  not  merely  guidelines.  Two 
commenters  stated  that  the 
organizations  must  be  independent  and 
free  from  prejudice.  One  commenter 
suggested  that  the  DHS  remove  or 
modify  the  standard  that  requires 
organizations  to  compare  the  passing 
rate  of  foreign  health  care  workers  on 
licensure  examinations  with  those  of 
United  States  health  care  workers. 
Another  commenter  suggested  that 
tracking  the  performance  of  certificate 
holders  would  not  be  practical. 
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submissions  from  applicants,  and  will 
ensure  the  authenticity  of 
documentation  relating  to  an  applicant's 
education  and  licensure.  Accordingly, 
the  DHS  will  adopt  this  comment  and 
has  added  language  at  8  CFR 
212.15(k)(3)(vi). 

In  general,  the  standards  as  written  in 
the  proposed  rule  have  been  one  of  the 
more  contentious  issues  in  the  entire 
health  care  worker  certification  process; 
however,  they  were  developed  with 
HHS  based  in  part  on  those  standards 
held  by  other  currently  authorized 
entities.  The  standards  are  voluminous 
and,  in  some  situations,  can  be  satisfied 
in  a  number  of  different  ways.  As  such, 
the  DHS  has  determined  that  these 
standards  are  best  viewed  as  guidelines 
and  not  strict  criteria.  Further,  since  the 
approval  of  an  organization  by  the  DHS 
is  a  matter  of  discretion,  the  final  rule 
reflects  that  an  organization  seeking 
approval  is  required  to  meet  the 
majority,  but  not  all,  of  the  listed 
standards.  The  burden  to  establish 
eligibility,  however,  rests  with  the 
organization  seeking  approval.  An 
organization  seeking  approval  to  issue  a 
health  care  certificate  should  make 
every  attempt  to  submit  evidence 
addressing  each  of  the  criteria  listed.  It 
should  be  noted  that  any  organization, 
including  a  state  agency,  for  example, 
could  be  found  eligible  for  authorization 
to  issue  certification  so  long  as  it  meets 
the  majority  of  the  listed  standards. 

It  is  the  opinion  of  the  DHS  that  the 
standards  contained  in  this  rule  are 
specific  enough  to  ensure  that  approved 
organizations  will  develop  credentialing 
processes  that  are  reasonably  consistent 
given  the  differences  in  the  types  of 
health  care  occupations  that  will  be 
reviewed.  The  DHS  is  aware  that 
approved  organizations  will  be  required 
to  develop  different  credentialing 
processes  because  of  the  differences  in 
the  educational  and  training 
requirements  for  the  affected 
occupations.  As  a  result,  the  DHS  will 
not  dictate  specific  credentialing 
processes  to  the  approved  organizations. 

Aside  from  modifications  relating  to 
not-for-profit  corporations  and  the 
requirement  that  a  credentialing 
organization  obtain  educational  and 
licensing  documents  directly  from  the 
issuing  authorities,  the  DHS  will  not 
modify  the  proposed  regulation  with 
respect  to  the  composition  of  its 
governing  board  or  the  portion  of  the 
organization  responsible  for  overseeing 
certification.  The  standards  as  currently 
written  provide  sufficient  flexibility  to 
ensure  that  organizations  will  operate  in 
a  fair  and  objective  fashion. 

The  DHS  will  not  amend  the 
standards  describing  am  orgauiization's 


responsibility  to  track  the  performance 
of  foreign  workers  holding  credentials. 
These  provisions  are  valuable  tools  for 
determining  the  effectiveness  of  the 
credentialing  process  and  are  essential 
to  the  success  of  the  credentialing 
program. 

Monitoring  Organizations  Authorized 
To  Issue  Certificates  or  Certified 
Statements 

In  the  proposed  rule,  the  DHS 
provided  that  it  intended  to  develop  a 
regulatory  process  to  monitor 
credentialing  organizations,  including 
CGFNS,  to  ensure  that  a  credentialing 
organization  continues  to  follow  the 
standards  described  in  the  proposed 
rule.  The  DHS  proposed  to  review  and 
reauthorize  the  credentialing 
organizations  every  5  years.  The  rule 
also  proposed  that  the  DHS  notify  the 
credentialing  organization  in  writing  of 
the  results  of  the  review  and 
reauthorization.  If  the  DHS  developed 
adverse  information  with  respect  to  the 
performance  of  the  organization,  the 
DHS  could  institute  termination 
proceedings.  The  DHS  solicited 
comments  from  the  public  regarding  the 
frequency  of  review,  e.g.,  review  as  part 
of  the  5-year  reauthorization,  or  an 
annual  or  bi-annual  review,  the  nature 
of  the  review,  and  whether  reviews,  if 
conducted  separately  from 
reauthorization,  should  be  targeted 
versus  random,  would  be  of  great 
assistance  in  the  development  of  a 
review  process. 

The  DHS  also  proposed  to  assess 
whether  an  authorized  credentialing 
organization  had  issued  certificates  or 
certified  statements  in  a  timely  manner 
so  as  to  minimize  any  delays  that  may 
affect  an  alien's  ability  to  proceed  with 
his  or  her  application  for  an 
immigration  benefit,  and  to  assess 
whether  the  fee  charged  for  a  certificate 
or  certified  statement  unduly  impairs  an 
alien's  ability  to  seek  an  immigration 
benefit.  The  DHS  sought  comments  on 
what  might  constitute  a  reasonable 
period  of  time  within  which  a 
credentialing  organization  would  be 
required  to  issue  certificates  or  certified 
statements,  and  regarding  what 
methodology  the  DHS  should  use  in 
assessing  whether  a  fee  constitutes  an 
obstacle  to  obtaining  an  immigration 
benefit. 

In  response  to  this  proposal  the  DHS 
received  eight  comments.  One 
commenter  stated  that  the  5-year  leview 
period  was  appropriate  while  two 
commenters  suggested  that  the  DHS 
conduct  bi-annual  reviews  of  approved 
organizations.  Two  commenters 
suggested  that  the  DHS  conduct  random 
surveys  during  the  5-year  period. 
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Finally,  CGFNS  stated  that  it  should  be 
exempt  from  the  5-year  review  process 
because  it  is  specifically  listed  in  the 
statute  as  an  organization  authorized  to 
issue  certifications. 

The  DHS  does  not  feel  that  it  is 
appropriate  to  modify  the  proposed 
review  process  at  this  time  by 
conducting  additional  scheduled 
reviews  or  by  exempting  any 
organizations.  The  DHS  will  adopt  the 
suggestion  to  review  an  organization  at 
any  time  during  the  5 -year  period  by 
reserving  the  right  to  conduct  reviews  of 
the  approval  of  any  request  for 
authorization  to  issue  certificates.  The 
DHS  retains  the  right  to  conduct  a 
review  at  any  time  within  the  5-year 
period  of  authorization.  This  authority 
under  §  212.15(k)(8){iii)  provides  that 
the  DHS  can  request  information  of  the 
organization  and  its  program  for  use  in 
investigating  allegations  of  non- 
compliance with  standards  and  for 
general  purposes  of  determining 
continued  approval  as  an  independent 
credentialing  organization.  The  DHS 
intends  to  use  this  authority  to  conduct 
periodic  reviews.  The  DHS  notes  the 
concerns  expressed  by  the  commenters 
that  organizations  should  be  monitored 
on  a  bi-annual  basis  to  ensure 
compliance  with  the  approval  standards 
but  finds  that  a  5-year  review  period 
appears  appropriate  at  this  time.  It 
should  be  noted  that  the  DHS  also  has 
the  ability  to  initiate  termination 
proceedings  any  time  after  approval  has 
been  granted.  The  DHS  can  initiate 
termination  proceedings  at  any  time 
during  the  5-year  period  based  on 
information  received  from  other 
sources,  e.g.,  adverse  information  . 
provided  by  state  licensing  boards  or 
uncovered  during  the  course  of  an 
ordinary  review  of  approval  of  an 
entity's  authorization. 

The  DHS  will  not  exempt  CGFNS 
from  the  5-year  review  process.  While 
CGFNS  is  named  in  section  212(a)(5)(C) 
of  the  Act,  it  is  named  as  one  of  the 
entities  from  which  an  alien  may 
receive  a  valid  certificate  in  order  to 
gain  admission.  This  language  relates  to 
the  alien  and  his  or  her  admissibility, 
not  to  CGFNS'  authority  to  issue 
certificates,  which  is  still  subject  to 
approval  by  the  Bureau  of  Citizenship 
and  Immigration  Services.  Just  as  this 
language  does  not  preclude  approval  of 
other  certifying  organizations,  it  is  the 
position  of  the  Bureau  of  Citizenship 
and  Immigration  Services  that  it  does 
not  guarantee  approval  in  the  case  of 
CGFNS  either.  Finally,  Congress  named 
CGFNS  as  an  example  in  the  statute 
because  it  was  aware  that  this  entity 
existed  and  was  active  in  this  field,  but 
did  not  mean  to  confer  any  authority  on 


CGFNS.  Thus.  CGFNS  is  not  exempt 
from  governmental  oversight.  The 
approval  and  review  process  is  a 
guarantee  that  CGFNS  will  continue  to 
meet  the  standards  required  for  all 
certifying  organizations. 

The  DHS  also  received  two  comments 
relating  to  the  fees  that  an  organization 
charges  for  the  certification.  One 
commenter  stated  that  the  CGFNS  fee 
was  too  high  while  the  other  commenter 
proposed  a  rolling  fee  based  on  an 
alien's  monthly  income  in  his  or  her 
country. 

The  DHS  will  not  modify  the 
proposed  rule  to  address  the  fee  issue. 
The  statute  does  not  give  the  DHS  the 
authority  to  set  fees  for  organizations 
approved  to  issue  certifications  or 
certified  statements.  The  DHS  is 
confident  that  organizations  authorized 
to  issue  certifications  and  statements 
will  charge  a  reasonable  fee  that  covers 
the  cost  of  their  respective  processes. 

Only  one  comment  was  received 
regarding  what  might  constitute  a 
reasonable  period  of  time  within  which 
a  credentialing  organization  would  be 
required  to  issue  certificates.  The 
commenter  suggested  that  60  days 
would  be  an  appropriate  time  period. 

The  DHS  has  decided  to 
accommodate  this  concern.  As  the 
comment  notes,  this  rule  provides  at  8 
CFR  212.15(k)(4)(x)  that  certificates 
must  be  provided  to  applicants  in  a 
timely  manner.  The  BCIS  shares  the 
commenter's  concern  that  the 
certification  requirement  may  unduly 
delay  the  recruitment  of  foreign  health 
care  workers  and  adversely  affect  health 
care  in  the  United  States.  The  BCIS 
notes  that  in  such  a  case,  it  retains 
authority  to  commence  termination 
proceedings  against  a  certifying 
organization  if  the  situation  warrants. 
The  BCIS  may  also  provide  other 
remedies,  such  as  a  waiver  under 
section  212(d)(3)  of  the  Act  of  the 
certification  requirement  in  individual 
cases  upon  request.  Such  a  waiver  will 
only  facilitate  a  determination  of 
admissibility  in  the  context  of  an 
application  for  admission,  change  of 
status,  and/or  extension  of  stay, 
however,  and  the  alien  must  continue 
the  process  of  obtaining  the  certificate 
as  described  in  8  CFR  212.15(n)(2)(i). 
The  BCIS  intends  to  monitor  this 
situation  and  welcomes  input  from  the 
public  on  the  performance  of  certifying 
organizations. 

Finally,  it  should  be  noted  that  the 
proposed  criteria  for  awarding  and 
governing  certificate  holders  had  the 
unintended  effect  of  requiring  an  alien 
to  submit  evidence  of  passage  of  the 
profession's  licensing  or  certification 
examination  when  in  fact  the  statute 


permits  an  alien  to  demonstrate  that  he 
or  she  has  passed  the  profession's 
licensing  or  certification  examination  or 
a  test  predicting  the  success  on  such  an 
examination,  if  a  majority  of  states 
licensing  the  profession  recognize  such 
a  predictor  test.  After  consultation  with 
HHS,  the  DHS  has  amended  language  at 
8  CFR  212.15(k)(7)(i)  to  clarify  that 
health  care  workers  have  the  option  to 
demonstrate  passage  of  an  acceptable 
predictor  test  for  purposes  of  obtaining 
health  care  worker  certification. 

Process  for  Terminating  an 
Organization's  Authorization  To  Issue 
Certifications 

The  proposed  rule  provided  that, 
upon  notification  that  an  authorized 
credentialing  organization  has  been 
convicted,  or  the  directors  or  officers  of 
an  authorized  credentialing  organization 
have  individually  been  convicted,  of  a 
violation  of  state  or  federal  laws,  so  that 
the  fitness  of  the  organization  to 
continue  to  issue  certificates  is  called 
into  question,  the  DHS  shall 
automatically  terminate  authorization  to 
issue  certificates  via  notice  to  the 
credentialing  organization. 

Upon  receipt  or  discovery  of 
information  that  the  credentialing 
organization  is  no  longer  complying 
with  the  standards  contained  in  8  CFR 
212.15(k).  or  upon  receipt  or  discovery 
of  information  that  termination  of  the 
organization's  approval  is  otherwise 
warranted,  the  DHS  will  issue  a  Notice 
of  Intent  to  Terminate  Authorization  to 
Issue  Certificates  to  Foreign  Health  Care 
Workers  to  the  credentialing 
organization.  The  credentialing 
organization  will  be  given  30  days  from 
the  date  of  the  Notice  of  Intent  to 
Terminate  Authorization  to  Issue 
Certificates  ip  Foreign  Health  Care 
Workers  to  rebut  or  cure  the  allegations 
made  in  the  DHS'  notice. 

DHS  will  submit  any  information 
received  in  response  to  the  Notice  to 
HHS  upon  receipt.  Thirty  days  after  the 
date  of  the  Notice  of  Intent  to 
Terminate,  the  DHS  will  request  an 
opinion  from  HHS  regarding  whether 
the  organization's  authorization  should 
be  terminated  and  forward  any 
additional  evidence.  The  DHS  shall 
accord  HHS'  opinion  great  weight  in 
determining  whether  the  authorization 
should  be  terminated.  After 
consideration  of  the  organization '$ 
response,  if  any,  to  the  Notice  of  Intent 
to  Terminate,  and  of  HHS'  opinion,  the 
DHS  will  provide  the  organization  with 
a  written  decision. 

The  DHS's  decision  terminating  an 
organization's  authorization  may  be 
appealed  to  the  AAO  pursuant  to  8  CFR 
103.3.  Termination  of  credentialing 
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security  concerns,  or  issues  relating  to 
fraud,  may  not  lead  to  prosecution  but 
certainly  relate  to  the  fitness  of  the 
organization  to  issue  certificates.  This 
clarification  has  been  made  necessary 
by  events  and  issues  identified  during 
the  course  of  the  DHS'  administration  of 
this  program  since  the  proposed  rule. 
The  lack  of  a  criminal  prosecution  or 
conviction  in  cases  involving  national 
security  does  not  reduce  the  need  to  act 
appropriately  to  protect  the  public  in 
such  cases. 

Revocation  of  Certificates 

The  proposed  rule  provided  that  a 
credentialing  organization  must  develop 
policies  and  procedures  for  the 
revocation  of  certificates  at  any  time  if 
it  finds  that  the  certificate  holder  was 
not  eligible  to  receive  the  certificate  at 
the  time  it  was  issued.  These  policies 
and  procedures  include  notification  to 
the  DHS,  via  the  Nebraska  Service 
Center,  that  a  certificate  has  been 
revoked.  The  DHS  may  then  take  any 
appropriate  action  against  the 
individual  alien,  including  revocation  of 
the  petition,  and  initiation  of  removal 
proceedings  under  section  240  of  the 
Act. 

Three  commenters  responded  to  this 
provision.  One  commenter  suggested 
that  an  alien's  certification  should  be 
revoked  if  the  alien  does  not  obtain  a 
license  to  practice  within  1  year  of  the 
issuance  of  the  certification.  Another 
commenter  suggested  that  the 
certification  should  be  revoked  if  the 
alien's  ability  to  practice  in  the 
occupation  is  restricted. 

The  DHS  will  not  adopt  the  first 
suggestion.  Certifications  must  be  used 
within  5  years  of  their  issuance.  The 
DHS  can  envision  a  number  of 
situations  where  the  alien  may  be 
unable  to  obtain  licensure  within  1  year 
of  issuance  of  the  certification.  In  fact, 
in  the  case  of  EB  petitions,  there  is  no 
regulatory  or  statutory  requirement  that 
the  alien  ever  obtain  a  license.  Further, 
sections  212(a)(5)(C)  and  212(r)  of  the 
Act  are  merely  grounds  of 
inadmissibility  to  the  United  States  and 
therefore  address  an  alien's  ability  to 
enter  the  United  States  and  immediately 
begin  the  intended  employment.  They 
were  not  designed  to  regulate  the 
practice  of  health  care  or  the  continuing 
qualifications  of  health  care  workers 
within  the  United  States. 

However,  the  DHS  is  concerned  about 
events  that  may  occur  subsequent  to  an 
alien's  certification  and  the  effect  those 
events  may  have  upon  an  alien's 
admissibility  to  and  status  in  the  United 
States.  This  final  rule  therefore  adopts 
the  second  commenter's  suggestion  and 
provides  that  an  organization  issuing 


certificates  must  include  in  its 
revocation  process  a  mechanism  to 
revoke  a  certificate  when  it  learns  that 
a  holder  is  no  longer  eligible  to  hold  a 
certificate. 

The  third  commenter  suggested  that 
an  alien  that  is  issued  a  certification 
should  be  required  to  report 
employment  information  to  the 
credentialing  organization  which  will 
then  be  reported  to  the  DHS.  This 
comment  will  not  be  adopted  because 
the  role  of  credentialing  organizations  is 
to  review  a  health  care  worker's 
qualifications,  including  education, 
training,  license,  and  e.xperience.  The 
role  of  credentialing  organizations  does 
not  include  making  a  determination  that 
an  employment  offer  is  valid  and  that 
the  alien  is  continuing  to  work  for  the 
employer. 

Form  of  the  Health  Care  Worker 
Certification  or  Foreign  Nurse  Certified 
Statement 

The  proposed  rule  at  8  CFR  212.15(f) 
described  the  content  of  the  certificate. 
The  proposed  rule  at  8  CFR  212.15(h) 
described  the  content  of  the  certified 
statement.  The  proposed  rule  provided 
that  the  certification  should  contain  the 
following  information: 

(1)  The  name,  designated  point  of 
contact  to  verily  the  validity  of  the 
certificate,  address,  and  telephone 
number  of  the  certifying  organization; 

(2)  The  date  the  certificate  was  issued; 

(3)  The  health  care  occupation  for 
which  the  certificate  was  issued;  and 

(4)  The  alien's  name,  and  date  and 
place  of  birth. 

The  proposed  rule  also  provided  that 
the  certificate  or  certified  statement 
does  not  constitute  professional 
authorization  to  practice  in  that  health 
care  occupation. 

The  DHS  received  one  comment 
regarding  the  information  that  should  be 
included  on  the  certification.  The 
commenter  suggested  that  each 
certification  should  contain  the 
regulatory  language  indicating  that  the 
certification  did  not  grant  the  holder 
authority  to  work  in  a  health  care 
occupation. 

The  DHS  will  not  adopt  this 
suggestion  because  it  is  unnecessary,  A 
health  care  worker  certificate  or 
certified  statement  is  evidence  of  an 
alien's  admissibility  under  section 
2 1 2(a)  of  the  Act  and  not  an 
employment  authorization  document. 
Acceptable  employment  authorization 
documents  are  enumerated  under  8  CFR 
274a.  An  alien  who  has  made  an 
application  for  a  certification  will  be 
aware  of  the  difference  between  the 
immigration  requirements  for  entry  in 
order  to  work  in  a  covered  health  care 
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occupation  and  the  various  state 
licensure  requirements  required  to 
practice  his  or  her  occupation  in  the 
United  States.  In  addition,  the  DHS  has 
limited  the  information  required  on  the 
certification  to  generally  address  the 
identity  of  the  certificate  holder  and  his 
or  her  admissibility  under  section 
212(a)(5)(C)  or  212(r)  of  the  Act,  rather 
than  the  certificate  holder's  authority  to 
practice  in  the  health  care  occupation. 

Another  commenter  stated  that  an 
organization  should  not  issue  a 
certification  until  such  time  as  the  alien 
obtains  a  United  States  license  to 
practice  in  his  or  her  occupation.  This 
comment  will  not  be  adopted  because 
some  aliens,  e.g.,  EB  immigrants  and 
certain  nonimmigrants  subject  to  this 
rule,  such  as  aliens  with  extraordinary 
ability  (O-l)  and  exchange  visitors  (J-1), 
are  not  required  to  satisfy  state  licensure 
requirements  for  classification. 

One  commenter  noted  that  the 
proposed  rule  did  not  contain  a 
description  of  what  an  approved 
organization  was  required  to  verify 
before  it  issued  a  certification.  The 
commenter  noted  that  the  DHS  had 
previously  required  approved 
organizations  to  examine  the  alien's 
education,  training,  and  license  prior  to 
issuing  a  certification.  This  information 
was  unintentionally  omitted  from  the 
proposed  rule.  The  DHS  will  amend  8 
CFR  215.15(f)  to  include  this 
information. 

English  Language  Scores  for 
Certification 

As  stated  in  the  proposed  rule,  HHS, 
in  consultation  with  DoED,  is  required 
to  establish  a  level  of  competence  in 
oral  and  written  English  appropriate  for 
the  health  care  field  in  which  the  alien 
will  be  engaged,  as  shown  by  an 
appropriate  score  on  one  or  more 
nationally  recognized,  commercially 
available,  standardized  assessments  of 
the  applicant's  ability  to  speak  and 
write.  The  statute  vests  the  Secretary  of 
HHS  with  the  "sole  discretion"  to 
determine  the  standardized  tests  and 
appropriate  minimum  scores.  In 
developing  the  English  language  test 
scores,  HHS  consulted  with  DoED  and 
appropriate  health  care  professional 
organizations.  HHS  also  examined  a 
study  sponsored  in  part  by  NBCOT 
entitled  "Standards  for  Examinations 
Assessing  English  as  a  Second 
Language."  The  scores  reflect  the 
current  industry  requirements  for 
particular  health  care  occupations. 

One  commenter  suggested  that  the 
DHS  adopt  separate  scores  and  a 
specific  test  for  the  occupation  of 
physician  assistant.  This  comment  will 
not  be  adopted  in  this  rule  because  HHS 


has  not  designated  a  separate  test  and 
score  for  the  occupation. 

One  commenter  noted  that  the  DHS 
had  failed  to  specify  which  modules  of 
the  International  English  Language 
Testing  System  (lELTS)  would  be 
required  for  the  covered  occupations. 
This  information  was  unintentionally 
omitted  fi'om  the  proposed  rule.  The 
DHS  will  amend  8  CFR  215.15(g)(4)  to 
clarify  when  an  Academic  and/or 
General  Module  will  be  required  for  a 
covered  health  care  occupation. 

The  HHS  had  initially  identified  four 
testing  services  which  conduct  a 
nationally  recognized,  commercially 
available,  standardized  assessment  as 
contemplated  in  the  statute.  The  four 
testing  services  were  the  Educational 
Testing  Service  (ETS),  the  Michigan 
English  Language  Assessment  Battery 
(MELAB),  the  Test  of  English  in 
International  Communication  (TOEIC) 
Service  International,  and  the  lELTS. 
The  proposed  regulation  at  8  CFR 
212.15(g)  lists  the  tests  and  appropriate 
scores  as  determined  by  HHS  for  each 
occupation. 

The  DHS  received  29  comments  in 
response  to  the  English  language  testing 
proposals.  Eight  commenters  agreed  that 
the  lELTS  and  TOEIC  tests  should  be 
included  in  the  final  rule.  Six 
commenters  expressed  dissatisfaction 
with  the  test  of  spoken  English  (TSE) 
given  by  ETS,  asserting  that  it  was  too 
difficult  to  pass  and  that  it  prevented 
health  care  facilities  from  recruiting 
qualified  workers.  One  commenter  even 
suggested  that  the  test  intentioucdly 
discriminated  against  certain 
i;ationalities. 

The  English  test  offered  by  ETS  has 
been  used  by  colleges,  universities,  and 
accrediting  organizations  for  years  to 
test  English  language  skills.  Both  HHS 
and  the  DoED  have  reviewed  this  test 
prior  to  its  inclusion  in  the  previously 
published  interim  rules  and  the 
proposed  rule.  The  DHS  is  not 
persuaded  that  the  test  is  not  a  valid  test 
of  English  language  skills  and,  as  a 
result,  the  option  of  TSE  will  remain  in 
this  final  rule. 

The  DHS  also  proposed  that,  as  an 
alternative  to  listing  the  tests  and 
appropriate  scores  by  Interim  Rule,  the 
DHS  would  designate,  by  a  separate  and 
comprehensive  public  notice  in  the 
Federal  Register,  the  list  of  tests  and 
appropriate  scores.  The  DHS  would 
maintain  this  list  on  its  Web  site.  This 
method  would  allow  the  DHS  to  update 
the  list  of  tests  and  scores  more  quickly 
than  through  publication  of  interim 
rules.  The  DHS  will  continue  to 
coordinate  with  the  HHS  and  the  DoED 
to  make  the  designation  of  tests  and 


appropriate  scores  needed  to  satisfy  the 
English  proficiency  requirement. 

The  DHS  received  four  comments  on 
this  proposal.  Three  commenters 
suggested  that  the  DHS  adopt  the 
alternative  method  of  advising  the 
public  of  the  approved  English  tests  by 
a  notice  in  the  Federal  Register  while 
one  commenter  suggested  that  the  use  of 
an  interim  rule  would  be  more 
appropriate. 

After  consideration  of  the  comments, 
the  DHS  will  adopt  the  alternative 
method  discussed  in  the  proposed  rule. 
Iii  view  of  the  extensive  governmental 
review  before  a  test  is  approved,  it  is  not 
likely  that  the  comments  received  in 
response  to  an  interim  rule  would  be 
beneficial.  As  a  result,  this  final  rule  at 
8  CFR  215.15(g)(4)(iv)  provides  that  the 
DHS  will  notify  the  public  of  new 
approved  English  testing  services  by 
publishing  a  notice  in  the  Federal 
Register.  The  DHS  will  also  maintain 
the  list  of  approved  English  tests  and 
the  appropriate  scores  on  its  Web  site  at 
httpiZ/K'ww. immigration. gov. 

One  commenter  noted  that  the  current 
availability  of  English  tests  did  not  meet 
the  demand  creating  significant  delays 
for  health  care  workers.  To  solve  this 
problem,  other  testing  services  are 
encouraged  to  submit  information 
concerning  their  testing  services  to  the 
DHS,  for  HHS  and  DoED  review,  and 
credentialing  organizations  are 
encouraged  to  develop  a  test  specifically 
designed  to  measure  English  language 
skills  and  to  seek  HHS  approval  of  the 
test.  As  noted  in  the  proposed  rule,  HHS 
has  advised  the  DHS  that  graduates  of 
health  profession  programs  in  Australia, 
Canada  (except  Quebec),  Ireland,  New 
Zealand,  the  United  Kingdom,  and  the 
United  States  are  deemed  to  have  met 
the  English  language  requirements.  HHS 
has  determined  that  aliens  who  have 
graduated  from  these  programs  have  the 
requisite  competency  in  oral  and 
written  English.  The  level  of  English 
that  the  graduates  of  these  health 
profession  programs  would  need  in 
order  to  graduate  is  deemed  equivalent 
to  the  level  that  would  be  demonstrated 
by  achieving  the  minimum  passing 
score  on  the  tests  previously  described. 
Nurses  who  are  eligible  to  present  an 
alternate  certified  statement  under 
section  212(r)  of  the  Act  by  definition 
have  satisfied  the  English  language 
requirements. 

Six  commenters  suggested  that 
additional  countries  be  added  to  the  list 
of  countries  that  should  be  exempt  from 
the  English  language  requirements.  The 
list  of  countries  has  been  furnished  to 
HHS  for  their  review  for  possible 
inclusion  in  the  list  of  exempt  countries. 
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to  the  certification  process  of  section 
212(a)(5)(C)  of  the  Act.  It  was 
specifically  designed  to  accommodate  a 
limited  number  of  nurses  who  met 
certain  criteria  and  not  all 
nonimmigrant  nurses. 

Finally,  CGFNS  stated  that  the 
language  in  the  proposed  rule  appeared 
to  preclude  them  from  obtaining 
authorization  to  issue  certifications  to 
audiologists.  The  DHS  has  corrected  this 
oversight  by  amending  the  language  at 
8  CFR  215.15(j)(2)  to  include 
audiologists  among  the  covered 
occupations. 

Regulatory  Flexibility  Act 

I  have  reviewed  this  regulation,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  and,  by 
approving  it,  I  have  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is  projected 
that  there  will  be,  at  most,  21  small 
businesses  that  apply  to  the  Department 
of  Homeland  Security  to  issue 
certificates  for  health  care  workers. 
Although  these  small  entities  are 
required  to  pay  a  fee  when  submitting 
their  applications,  these  small  entities 
may  recoup  this  expense  if  they  charge 
aliens  who  must  obtain  a  foreign  health 
care  worker  certificate. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Homeland  Security  to  be 
a  "significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 


Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  0MB  for  review.  The 
Department  of  Homeland  Security  has 
assessed  both  the  costs  and  the  benefits 
of  this  rule  as  required  by  Executive 
Order  12866,  section  1(h)(6),  and  has 
made  a  reasorifed  determination  that  the 
benefits  of  this  rule  justify  its  costs. 
Briefly,  that  assessment  is  as  follows: 

The  Department  of  Homeland 
Seciuity  has  determined  that  any  entity 
seeking  authorization  to  issue  health 
care  worker  certifications  must  apply  for 
authorization  on  Form  1-905.  The 
Department  of  Homeland  Security 
determined  that  $230  was  the 
appropriate  fee  for  Form  1-905  after 
comparing  the  processing  of  the  form  to 
the  process  involved  with  Form  1-17, 
Petition  for  Approval  of  School  for 
Attendance  by  Nonimmigrant  Student, 
which  has  a  processing  fee  of  $230.  The 
Department  of  Homeland  Security  has 
estimated  that  there  will  be 
approximately  10  applicants  who  will 
each  have  a  time  burden  of 
approximately  4  hours,  and  who  will  be 
required  to  pay  a  total  of  $2,300.  Once 
the  Form  1-905  is  approved,  an 
authorized  entity  will  be  authorized  to 
issue  health  care  worker  certification  for 
a  period  of  5  years,  and  will  be  able  to 
recoup  the  costs  of  the  Form  1—905  by 
charging  a  fee  for  each  certificate  that  it 
issues. 

Each  credentialing  organization  may 
set  its  own  fee  to  recover  the  costs  of 
issuing  of  a  health  care  worker 
certificate,  although  the  price  may  vary 
between  organizations.  "The  CGFNS  is 
the  organization  that  is  currently 
authorized  to  issue  certifications  to  the 
largest  number  of  applicants  because  it 
is  authorized  to  issue  certifications  to  all 
seven  occupations.  The  Department  of 
Homeland  Security  has  estimated  that 
the  total  time  burden  associated  with 
each  certification  is  approximately  220 
minutes.  The  current  price  for  a  CGFNS 
certificate  or  certified  statement  is 
approximately  S325,  which  is  charged 
to  an  individual  alien.  In  some  cases,  a 
petitioning  employer  may  choose  to  pay 
on  behalf  of  the  alien.  Finally,  the 
Department  of  Homeland  Security  has 
determined  that  the  benefit  to  the 
United  States  public  of  the  statute 
requiring  the  issuance  of  certificates 
will  be  to  ensure  that  all  health  care 
workers  covered  by  the  regulations, 
including  all  nonimmigrants,  have  met 
the  same  minimum  requirements  with 
regard  to  an  evaluation  of  their 
credentials,  licensing,  training  and 
English  language  ability  before 
commencing  employment  in  their 
respective  occupations.  Even  in  cases 
where  all  states  require  a  foreign  health 
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care  worker  to  be  licensed  to  practice 
within  the  United  States,  as  in  the  case 
of  nurses,  the  underlying  requirements 
for  licensure  differ  from  state  to  state. 
This  rule  will  ensure  that  uniformly 
qualified  foreign  health  care 
professionals  enter  the  United  States 
workforce  and  that  foreign  health  care 
workers  and  the  Department  of 
Homeland  Security  are  in  compliance 
with  the  statutory  requirements  of 
section  212(a)(5)(C)  of  the  Act. 

Executive  Order  13132 

The  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  National 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirement  contained  in  this  rule 
(Form  1-905)  (0MB  Control  Number 
1115-0238)  has  been  approved  for  use 
by  0MB  under  the  Paperwork 
Reduction  Act.  The  information 
required  on  the  health  care  certificate  or 
certified  statement  (0MB  Control 
Number  1115-0226)  has  been  revised  to 
reflect  that  a  certificate  must 
demonstrate  that  an  alien  has  met  the 
requirements  of  section  212(a)(5)(C)  of 
the  Act.  This  revision  was  submitted  to 
OMB  for  review  in  accordance  with  the 
Paperwork  Reduction  Act. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  Agencies),  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements,  Siuety 
bonds. 

8  CFR  Part  212 

Administrative  practice  and 
procedures,  Aliens,  Immigration, 
Passports  and  visas,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Employment, 


Foreign  officials.  Health  professions, 
Reporting  and  recordkeeping 
requirements,  Students. 

8  CFR  Part  245 

Aliens.  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  248 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration.  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  chapter  I  of  title  8  of  die 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103  B— POWERS  AND  DUTIES 
OF  SERVICE  OFFICER;  AVAILABILITY 
OF  SERVICE  RECORDS 

■  1 .  The  authority'  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  522a:  8  U.S.C. 
1101,  1103.  1304.  13.56:  31  U.S.C.  9701:  E.O. 
12356.  47  FR  14874.  15557,  3  CFR,  1982 
Comp.,  p.l66;  8  CFR  part  2. 

■  2.  Section  103.7(b)(1)  is  amended  by 
adding  a  new  entry  for  the  Form  "1-905" 
to  the  list  of  fees  in  alpha/numeric 
sequence,  to  read  as  follows: 

§103.7    Fees. 

***** 

(b)  *  *  * 
(1)  *  *  * 
***** 

Form  1-905,  Application  for 
,  authorization  to  issue  certification  for 
health  care  workers — $230. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS:  PAROLE 

■  3.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101  and  note,  1102, 
1103,  1182  and  note.  1184,  1187,  1225,  1226, 
1227.  1228:  8  CFR  part  2. 

■  4.  Section  212.15  is  revised  to  read  as 
follows: 

§  212.15    Certificates  for  foreign  health 
care  workers. 

(a)  General  certification  requirements. 
(1)  Except  as  provided  in  paragraph  (b) 
or  paragraph  (d)(1)  of  this  section,  any 
alien  who  seeks  admission  to  the  United 
States  as  an  immigrant  or  as  a 
nonimmigrant  for  the  primary  purpose 
of  performing  labor  in  a  health  care 
occupation  listed  in  paragraph  (c)  of  this 
section  is  inadmissible  unless  the  alien 
presents  a  certificate  from  a 


credentialing  organization,  listed  in 
paragraph  (e)  of  this  section. 

(2)  In  the  alternative,  an  eligible  alien 
who  seeks  to  enter  the  United  States  for 
the  primary  purpose  of  performing  labor 
as  a  nurse  may  present  a  certified 
statement  as  provided  in  paragraph  (h) 
of  this  section. 

(3)  A  certificate  or  certified  statement 
described  in  this  section  does  not 
constitute  professional  authorization  to 
practice  in  that  health  care  occupation. 

(b)  Inapplicability  of  the  ground  of 
inadmissibility.  This  section  does  not 
apply  to: 

(1)  Physicians; 

(2)  Aliens  seeking  admission  to  the 
United  States  to  perform  services  in  a 
non-clinical  health  care  occupation.  A 
non-clinical  care  occupation  is  one  in 
which  the  alien  is  not  required  to 
perform  direct  or  indirect  patient  care. 
Occupations  which  are  considered  to  be 
non-clinical  include,  but  are  not  limited 
to,  medical  teachers,  medical 
researchers,  and  managers  of  health  care 
facilities; 

(3)  Aliens  coming  to  the  United  States 
to  receive  training  as  an  H-3 
nonimmigrant,  or  receiving  training  as 
part  of  an  F  or  J  nonimmigrant  program. 

(4)  The  spouse  and  dependent 
children  of  any  immigrant  or 
nonimmigrant  alien; 

(5)  Any  alien  applying  for  adjustment 
of  status  to  that  of  a  permanent  resident 
under  any  provision  of  law  other  than 
under  section  245  of  the  Act.  or  any 
alien  who  is  seeking  adjustment  of 
status  under  section  245  of  the  Act  on 
the  basis  of  a  relative  visa  petition 
approved  under  section  203(a)  of  the 
Act,  or  any  alien  seeking  adjustment  of 
status  under  section  245  of  the  Act  on 
the  basis  of  an  employment-based 
petition  approved  pursuant  to  section 
203(b)  of  the  Act  for  employment  that 
does  not  fall  under  one  of  the  covered 
health  care  occupations  listed  in 
paragraph  (c)  of  this  section. 

(c)  Covered  health  care  occupations. 
With  the  exception  of  the  aliens 
described  in  paragraph  (b)  of  this 
section,  this  paragraph  (c)  applies  to  any 
alien  seeking  admission  to  the  United 
States  to  perform  labor  in  one  of  the 
following  health  care  occupations, 
regardless  of  where  he  or  she  received 
his  or  her  education  or  training: 

(1)  Licensed  Practical  Nurses,  , 
Licensed  Vocational  Nurses,  and 
Registered  Nurses. 

(2)  Occupational  Therapists. 

(3)  Physical  Therapists. 

(4)  Speech  Language  Pathologists  and 
Audiologists. 

(5)  Medical  Technologists  (Clinical 
Laboratory  Scientists). 

(6)  Physician  Assistants. 
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(2)  The  National  Board  for 
Certification  in  Occupational  Therapy 
(NBCOT)  is  authorized  to  issue 
certificates  in  the  field  of  occupational 
therapy  pending  final  adjudication  of  its 
credentialing  status  under  this  part. 

(3)  The  Foreign  Credentialing 
Commission  on  Physical  Therapy 
(FCCFT)  is  authorized  to  issue 
certificates  in  the  field  of  physical 
therapy  pending  final  adjudication  of  its 
credentialing  status  under  this  part. 

(f)  Requirements  for  issuance  of 
health  care  certification.  (1)  Prior  to 
issuing  a  certification  to  an  alien,  the 
organization  must  verify  the  following: 

(i)  That  the  alien's  education,  training, 
license,  and  experience  are  comparable 
with  that  required  for  an  American 
health  care  worker  of  the  same  type; 

(ii)  That  the  alien's  education, 
training,  license,  and  experience  are 
authentic  and,  in  the  case  of  a  license, 
unencumbered; 

(iii)  That  the  alien's  education, 
training,  license,  and  experience  meet 
all  applicable  statutory  and  regulatory 
requirements  for  admission  into  the 
United  States.  This  verification  is  not 
binding  on  the  DHS;  and 

(iv)  Either  that  the  alien  has  passed  a 
test  predicting  success  on  the 
occupation's  licensing  or  certification 
examination,  provided  such  a  test  is 
recognized  by  a  majority  of  states 
licensing  the  occupation  for  which  the 
certification  is  issued,  or  that  the  alien 
has  passed  the  occupation's  licensing  or 
certification  examination. 

(2)  A  certificate  issued  under  section 
212(a)(5)(C)  of  the  Act  must  contain  the 
following: 

(i)  The  name,  address,  and  telephone 
number  of  the  credentialing 
organization,  and  a  point  of  contact  to 
verify  the  validity  of  the  certificate; 

(ii)  The  date  the  certificate  was 
issued; 

(iii)  The  health  care  occupation  for 
which  the  certificate  was  issued;  and 

(iv)  The  alien's  name,  and  date  and 
place  of  birth. 

(g)  English  language  requirements.  (1) 
With  the  exception  of  those  aliens 
described  in  paragraph  (g)(2)  of  this 
section,  every  alien  must  meet  certain 
English  language  requirements  in  order 
to  obtain  a  certificate.  The  Secretary  of 
HHS  has  sole  authority  to  set  standards 
for  these  English  language  requirements, 
and  has  determined  that  an  alien  must 
have  a  passing  score  on  one  of  the  three 
tests  listed  in  paragraph  (g)(3)  of  this 
section  before  he  or  she  can  be  granted 

a  certificate.  HHS  will  notify  The 
Department  of  Homeland  Security  of 
additions  or  deletions  to  this  list,  and 
The  Department  of  Homeland  Security 


will  publish  such  changes  in  the 
Federal  Register. 

(2)  The  following  aliens  are  exempt 
from  the  English  language  requirements: 

(i)  Alien  nurses  who  are  presenting  a 
certified  statement  under  section  212(r) 
of  the  Act;  and 

(ii)  Aliens  who  have  graduated  from 
a  college,  university,  or  professional 
training  school  located  in  Australia, 
Canada  (except  Quebec),  Ireland,  New 
Zealand,  the  United  Kingdom,  or  the 
United  States. 

(3)  The  following  English  testing 
services  have  been  approved  by  the 
Secretary  of  HHS: 

(i)  Educational  Testing  Service  (ETS). 

(ii)  Test  of  English  in  International 
Communication  (TOEIC)  Service 
International. 

(iii)  International  English  Language 
Testing  System  (lELTS). 

(4)  Passing  English  test  scores  for 
various  occupations. 

(i)  Occupational  and  physical 
therapists.  An  alien  seeking  to  perform 
labor  in  the  United  States  as  an 
occupational  or  physical  therapist  must 
obtain  the  following  scores  on  the 
English  tests  administered  by  ETS:  Test 
Of  English  as  a  Foreign  Language 
(TOEFL):  Paper-Based  560.  Computer- 
Based  220;  Test  of  Written  English 
(TWE):  4.5;  Test  of  Spoken  English 
(TSE):  50.  The  certifying  organizations 
shall  not  accept  the  results  of  the 
TOEIC,  or  the  lELTS  for  the  occupation 
of  occupational  therapy  or  physical 
therapy. 

(ii)  Registered  nurses  and  other  health 
care  workers  requiring  the  attainment  of 
a  baccalaureate  degree.  An  alien 
coming  to  the  United  States  to  perform 
labor  as  a  registered  nurse  (other  than  a 
nurse  presenting  a  certified  statement 
under  section  212(r)  of  the  Act)  or  to 
perform  labor  in  another  health  care 
occupation  requiring  a  baccalaureate 
degree  (other  than  occupational  or 
physical  therapy)  must  obtain  one  of  the 
following  combinations  of  scores  to 
obtain  a  certificate: 

(A)  ETS:  TOEFL:  Paper-Based  540, 
Computer-Based  207;  TWE:  4.0;  TSE: 
50; 

(B)  TOEIC  Service  International: 
TOEIC:  725;  plus  TWE:  4.0  and  TSE:  50; 
or 

(C)  lELTS:  6.5  overall  with  a  spoken 
band  score  of  7.0.  This  would  require 
the  Academic  module. 

(iii)  Occupations  requiring  less  than  a 
baccalaureate  degree.  An  alien  coming 
to  the  United  States  to  perform  labor  in 
a  health  care  occupation  that  does  not 
require  a  baccalaureate  degree  must 
obtain  one  of  the  following 
combinations  of  scores  to  obtain  a 
certificate: 
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(A)  ETS:  TOEFL:  Paper-Based  530, 
Computer-Based  197;  TWE:  4.0;  TSE: 
50; 

(B)  TOEIC  Service  International: 
TOEIC:  700;  plus  TWE  4.0  and  TSE:  50; 
or 

(C)  lELTS:  6.0  overall  with  a  spoken 
band  score  of  7.0.  This  would  allow 
either  the  Academic  or  the  General 
module. 

(h)  Alternative  certified  statement  for 
certain  nurses.  (1)  CGFNS  is  authorized 
to  issue  certified  statements  under 
section  212(r)  of  the  Act  for  aliens 
seeking  to  enter  the  United  States  to 
perform  labor  as  nurses.  The  DHS  will 
notify  the  public  of  new  organizations 
that  are  approved  to  issue  certified 
statements  through  notices  published  in 
the  Federal  Register. 

(2)  An  approved  credentialing 
organization  may  issue  a  certified 
statement  to  an  alien  if  each  of  the 
following  requirements  is  satisfied: 

(i)  The  alien  has  a  valid  and 
unrestricted  license  as  a  nurse  in  a  state 
where  the  alien  intends  to  be  employed 
and  such  state  verifies  that  the  foreign 
licenses  of  alien  nurses  are  authentic 
and  unencumbered; 

(ii)  The  alien  has  passed  the  National 
Council  Licensure  Examination  for 
registered  nurses  (NCLEX-RN); 

(iii)  The  alien  is  a  graduate  of  a 
nursing  program  in  which  the  language 
of  instruction  was  English; 

(iv)  The  nursing  program  was  located 
in  Australia,  Canada  (except  Quebec), 
Ireland,  New  Zealand,  South  Africa,  the 
United  Kingdom,  or  the  United  States; 
or  in  any  other  country  designated  by 
unanimous  agreement  of  CGFNS  and 
any  equivalent  credentialing 
organizations  which  have  been 
approved  for  the  certification  of  nurses 
and  which  are  listed  at  paragraph  (e)  of 
this  section;  and 

(v)  The  nursing  program  was  in 
operation  on  or  before  November  12, 
1999,  or  has  been  approved  by    ' 
unanimous  agreement  of  CGFNS  and 
any  equivalent  credentialing 
organizations  that  have  been  approved 
for  the  certification  of  nurses. 

(3)  An  individual  who  obtains  a 
certified  statement  need  not  comply 
with  the  certificate  requirements  of 
paragraph  (f)  or  the  English  language 
requirements  of  paragraph  (g)  of  this 
section. 

(4)  A  certified  statement  issued  to  a 
nurse  under  section  212(r)  of  the  Act 
must  contain  the  following  information: 

(i)  The  name,  address,  and  telephone 
number  of  the  credentialing 
organization,  and  a  point  of  contact  to 
verify  the  validity  of  the  certified 
statement; 


(ii)  The  date  the  certified  statement 
was  issued;  and 

(iii)  The  alien's  name,  and  date  and 
place  of  birth. 

(i)  Streamlined  certification  process. 
(1)  Nurses.  An  alien  nurse  who  has 
graduated  from  an  entrj'  level  program 
accredited  by  the  National  League  for 
Nursing  Accreditation  Commission 
(NLNAC)  or  the  Commission  on 
Collegiate  Nursing  Education  (CCNE)  is 
exempt  from  the  educational 
comparability  review  and  English 
language  proficiency  testing. 

(2)  Occupational  Therapists.  An  alien 
occupational  therapist  who  has 
graduated  from  a  program  accredited  by 
the  Accreditation  Council  for 
Occupational  Therapy  Education 
(ACOTE)  of  the  American  Occupational 
Therapy  Association  (AOTA)  is  exempt 
from  the  educational  comparability 
review  and  English  language  proficiency 
testing. 

(3)  Physical  therapists.  An  alien 
physical  therapist  who  has  graduated 
from  a  program  accredited  by  the 
Commission  on  Accreditation  in 
Physical  Therapy  Education  (CAPTE)  of 
the  American  Physical  Therapy 
Association  (APTA)  is  exempt  from  the 
educational  comparability  review  and 
English  language  proficiency  testing. 

(4)  Speech  language  pathologists  and 
audiologists.  An  alien  speech  language 
pathologists  and/or  audiologist  who  has 
graduated  from  a  program  accredited  by 
the  Council  on  Academic  Accreditation 
in  Audiology  and  Speech  Language 
Pathology  (CAA)  of  the  American 
Speech-Language-Hearing  Association 
(ASHA)  is  exempt  from  the  educational 
comparability  review  and  English 
language  proficiency  testing. 

(j)  Application  process  for 
credentialing  organizations.  (1) 
Organizations  other  than  CGFNS.  An 
organization,  other  than  CGFNS,  seeking 
to  obtain  approval  to  issue  certificates  to 
health  care  workers,  or  certified 
statements  to  nurses  shall  submit  Form 
1-905,  Application  for  Authorization  to 
Issue  Certification  for  Health  Care 
Workers,  and  all  accompanying  required 
evidence,  to  the  Director,  Nebraska 
Service  Center,  in  duplicate  with  the 
appropriate  fee  contained  in  8  CFR 
103.7(b)(1).  An  organization  seeking 
authorization  to  issue  certificates  or 
certified  statements  must  agree  to 
submit  all  evidence  required  by  the  DHS 
and,  upon  request,  allow  the  DHS  to 
review  the  organization's  records  related 
to  the  certification  process.  As  required 
on  Form  1-905,  the  application  must: 

(i)  Clearly  describe  and  identify  the 
organization  seeking  authorization  to 
issue  certificates; 


(ii)  List  the  occupations  for  which  the 
organization  desires  to  provide, 
certificates; 

(iii)  Describe  how  the  organization 
substantially  meets  the  standards 
described  at  paragraph  (k)  of  this 
section; 

(iv)  Describe  the  organization's 
expertise,  knowledge,  and  experience  in 
the  health  care  occupation(s)  for  which 
it  desires  to  issue  certificates; 

(v)  Provide  a  point  of  contact; 

(vi)  Describe  the  verification 
procedure  the  organization  has  designed 
in  order  for  the  DHS  to  verify-  the 
validity  of  a  certificate:  and 

(vii)  Describe  how  the  organization 
will  process  and  issue  in  a  timely 
manner  the  certificates. 

(2)  Applications  filed  bv  CGFNS.  (i) 
CGFNS  shall  submit  Form  1-905  to  the 
Director,  Nebraska  Service  Center,  to 
ensure  that  it  will  be  in  compliance 
with  the  regulations  governing  the 
issuance  and  content  of  certificates  to 
nurses,  physical  therapists, 
occupational  therapists,  speech- 
language  pathologists  and  audiologists, 
rpedical  technologists  (also  known  as 
clinical  laboratory  scientists),  medical 
technicians  (also  known  as  clinical 
laboratory  technicians),  and  physician 
assistants  under  section  212(a)(5)(C)  of 
the  Act,  or  issuing  certified  statements 
to  nurses  under  section  212{r)  of  the 
Act. 

(ii)  Prior  to  issuing  certificates  for  any 
other  health  care  occupations.  CGFNS 
shall  submit  Form  1-905.  Application 
for  Authorization  to  Issue  Certification 
for  Health  Care  Workers,  to  the  Director, 
Nebraska  Service  Center  with  the 
appropriate  fee  contained  in  8  CFR 
103.7(h)(1)  for  authorization  to  issue 
such  certificates.  The  DHS  will  evaluate 
CGFNS'  expertise  with  respect  to  the 
particular  health  care  occupation  for 
which  authorization  to  issue  certificates 
is  sought,  in  light  of  CGFNS'  statutory 
designation  as  a  credentialing 
organization. 

(3)  Procedure  for  review  of 
applications  by  credentialing 
organizations,  (i)  After  receipt  of  Form 
1-905,  the  Director.  Nebraska  Service 
Center  shall,  in  all  cases,  forward  a  copy 
of  the  application  and  supporting 
documents  to  the  Secretary  of  HHS  in 
order  to  obtain  an  opinion  on  the  merits 
of  the  application.  The  DHS  will  not 
render  a  decision  on  the  request  until 
the  Secretary  of  HHS  provides  an 
opinion.  The  DHS  shall  accord  the 
Secretary  of  HHS'  opinion  great  weight 
in  reaching  its  decision.  The  DHS  may 
deny  the  organization's  request 
notwithstanding  the  favorable 
recommendation  from  the  Secretary  of 
HHS,  on  grounds  unrelated  to  the 
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certification  organization;  ability  to 
enter  into  contracts  and  grant 
arrangements;  ability  to  demonstrate 
adequate  staffing  and  management 
resources  to  conduct  the  program(s) 
including  the  authority  to  approve 
selection  of,  evaluate,  and  initiate 
dismissal  of  the  chief  staff  member. 

(D)  An  organization  whose  fees  are 
based  on  whether  an  applicant  receives 
a  visa  may  not  be  approved. 

(iii)  The  organization  shall  include 
the  following  representation  in  the 
portion  of  its  organization  responsible 
for  overseeing  certification  and,  where 
applicable,  examinations: 

lA)  Individuals  from  the  same  health 
care  discipline  as  the  alien  health  care 
worker  being  evaluated  who  are  eligible 
to  practice  in  the  United  States;  and 

(B)  At  least  one  voting  public  member 
to  represent  the  interests  of  consumers 
and  protect  the  interests  of  the  public  at 
large.  The  public  member  shall  not  be 
a  member  of  the  discipline  or  derive 
significant  income  from  the  discipline, 
its  related  organizations,  or  the 
organization  issuing  the  certificate. 

(iv)  The  organization  must  have  a 
balanced  representation  such  that  the 
individuals  from  the  same  health  care 
discipUne,  the  voting  public  members, 
and  any  other  appointed  individuals 
have  an  equal  say  in  matters  relating  to 
credentialing  and/or  examinations. 

(v)  The  organization  must  select 
representatives  of  the  discipline  using 
one  of  the  following  recommended 
methods,  or  demonstrate  that  it  has  a 
selection  process  that  meets  the  intent 
of  these  methods: 

(A)  Be  selected  directly  by  members 
of  the  discipline  eligible  to  practice  in 
the  United  States; 

(B)  Be  selected  by  members  of  a 
membership  organization  representing 
the  discipline  or  by  duly  elected 
representatives  of  a  membership 
organization;  or 

(C)  Be  selected  by  a  membership 
organization  representing  the  discipline 
from  a  list  of  acceptable  candidates 
supplied  by  the  credentialing  body. 

(vi)  The  organization  shall  use- formal 
procedures  for  the  selection  of  members 
of  the  governing  body  that  prohibit  the 
governing  body  from  selecting  a 
majority  of  its  successors.  Not-for-profit 
corporations  which  have  difficulty 
meeting  this  requirement  may  provide 
in  their  applications  evidence  that  the 
organization  is  independent,  and  free  of 
material  conflicts  of  interest  regarding 
whether  an  alien  receives  a  visa. 

(vii)  The  organization  shall  be 
separate  from  the  accreditation  and 
educational  functions  of  the  discipline, 
except  for  those  entities  recognized  by 
the  Department  of  Education  as  having 


satisfied  the  requirement  of 
independence, 

(viii)  The  organization  shall  publish 
and  make  available  a  document  which 
clearly  defines  the  responsibilities  of  the 
organization  and  outlines  any  other 
activities,  arrangements,  or  agreements 
of  the  organization  that  are  not  directly 
related  to  the  certification  of  health  care 
workers. 

(2)  Resources  of  the  organization,  (i) 
The  organization  shall  demonstrate  that 
its  staff  possess  the  knowledge  ajid 
skills  necessary  to  accurately  assess  the 
education,  work  experience,  licensure  of 
health  care  workers,  and  the 
equivalence  of  foreign  educational 
institutions,  comparable  to  those  of 
United  States-trained  health  care 
workers  and  institutions. 

(ii)  The  organization  shall 
demonstrate  the  availability  of  financial 
and  material  resources  to  effectively  and 
thoroughly  conduct  regular  and  ongoing 
evaluations  on  an  international  basis, 
(iii)  If  the  health  care  field  is  one  for 
which  a  majority  of  the  states  require  a 
predictor  test,  the  organization  shall 
demonstrate  the  ability  to  conduct 
examinations  in  those  coimtries  with 
educational  and  evaluation  systems 
comparable  to  the  majority  of  states. 

(iv)  The  organization  shall  have  the 
resources  to  publish  and  mcike  available 
general  descriptive  materials  on  the 
procedures  used  to  evaluate  and 
validate  credentials,  including 
eligibility  requirements,  determination 
procedures,  examination  schedules, 
locations,  fees,  reporting  of  results,  and 
disciplinary  and  grievance  procedures. 
(3)  Candidate  evaluation  and  testing 
mechanisms,  (i)  The  organization  shall 
publish  and  make  available  a 
comprehensive  outline  of  the 
information,  knowledge,  or  functions 
covered  by  the  evaluation/examination 
process,  including  information 
regarding  testing  for  English  language 
competency. 

(ii)  The  organization  shall  use  reliable 
evaluation/examination  mechanisms  to 
evaluate  individual  credentials  and 
competence  that  is  objective,  fair  to  all 
candidates,  job  related,  and  based  on 
knowledge  and  skills  needed  in  the 
discipline. 

(iii)  The  organization  shall  conduct 
ongoing  studies  to  substantiate  the 
reliability  and  validity  of  the 
evaluation/examination  mechanisms. 

(iv)  The  organization  shall  implement 
a  formal  policy  of  periodic  review  of  the 
evaluation/examination  mechanism  to 
ensure  ongoing  relevance  of  the 
mechanism  with  respect  to  knowledge 
and  skills  needed  in  the  discipline. 

(v)  The  organization  shall  use  policies 
and  procedures  to  ensiue  that  all 
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aspects  of  the  evaluation/examination 
procedures,  as  well  as  the  development 
and  administration  of  any  tests,  are 
secure. 

(vi)  The  organization  shall  institute 
procedures  to  protect  against 
falsification  of  documents  and        ^ 
misrepresentation,  including  a  policy  to 
request  each  applicant's  transcript(s) 
and  degree(s)  directly  from  the 
educational  licensing  authorities. 

(vii)  The  organization  shall  establish 
policies  and  procedures  that  govern  the 
length  of  time  the  applicant's  records 
must  be  kept  in  their  original  format. 

(viii)  The  organization  shall  publish 
and  make  available,  at  least  annually,  a 
summary  of  all  screening  activities  for 
each  discipline  including,  at  least,  the 
number  of  applications  received,  the 
number  of  applicants  evaluated,  the 
number  receiving  certificates,  the 
number  who  failed,  and  the  number 
receiving  renewals. 

(4)  Responsibilities  to  applicants 
applying  for  an  initial  certificate  or 
renewal,  (i)  The  organization  shall  not 
discriminate  among  applicants  as  to  age, 
sex,  race,  religion,  national  origin, 
disability,  or  marital  status  and  shall 
include  a  statement  of 
nondiscrimination  in  announcements  of 
the  evaluation/examination  procedures 
and  renewal  certification  process. 

(ii)  The  organization  shall  provide  all 
applicants  with  copies  of  formalized 
application  procedures  for  evaluation/ 
examination  and  shall  uniformly  follow 
and  enforce  such  procedures  for  all 
applicants.  Instructions  shall  include 
standards  regarding  English  language 
requirements. 

Ciii)  The  organization  shall  implement 
a  formal  policy  for  the  periodic  review 
of  eligibility  criteria  and  application 
procedures  to  ensure  that  they  are  fair 
and  equitable. 

(iv)  Where  examinations  are  used,  the 
organization  shall  provide  competently 
proctored  examination  sites  at  least 
once  annually. 

(v)  The  organization  shall  report 
examination  results  to  applicants  in  a 
uniform  and  timely  fashion. 

(vi)  The  organization  shall  provide 
applicants  who  failed  either  the 
evaluation  or  examination  with 
information  on  general  areas  of 
deficiency. 

(vii)  The  organization  shall 
implement  policies  and  procedures  to 
ensure  that  each  applicant's 
examination  results  are  held 
confidential  and  delineate  the 
circumstances  under  which  the 
applicant's  certification  status  may  be 
made  public. 

(viii)  The  organization  shall  have  a 
formal  policy  for  renewing  the 


certification  if  an  individual's  original 
certification  has  expired  before  the 
individual  first  seeks  admission  to  the 
United  States  or  applies  for  adjustment 
of  status.  Such  procedures  shall  be 
restricted  to  updating  information  on 
licensure  to  determine  the  existence  of 
any  adverse  actions  and  the  need  to  re- 
establish English  competency. 

(ix)  The  organization  shall  publish 
due  process  policies  and  procedures  for 
applicants  to  question  eligibility 
,  determinations,  examination  or 
evaluation  results,  and  eligibility  status. 

(x)  The  organization  shall  provide  all 
qualified  applicants  with  a  certificate  in 
a  timely  manner. 

(5)  Maintenance  of  comprehensive 
and  current  information,  (i)  The 
organization  shall  maintain 
comprehensive  and  current  information 
of  the  type  necessary  to  evaluate  foreign 
educational  institutions  and  accrediting 
bodies  for  pvuposes  of  ensuring  that  the 
quality  of  foreign  educational  programs 
is  equivalent  to  those  training  the  same 
occupation  in  the  United  States.  The 
organization  shall  examine,  evaluate, 
and  validate  the  academic  and  clinical 
requirements  applied  to  each  country's 
accrediting  body  or  bodies,  or  in 
countries  not  having  such  bodies,  of  the 
educatioaal  institution  itself. 

(ii)  The  organization  shall  also 
evaluate  the  licensing  and  credentialing 
system(s)  of  each  country  or  licensing 
jurisdiction  to  determine  which  systems 
are  equivalent  to  that  of  the  majority  of 
the  licensing  jurisdictions  in  the  United 
States. 

(6)  Ability  to  conduct  examinations 
fairly  and  impartially.  An  organization 
undertaking  the  administration  of  a 
predictor  examination,  or  a  licensing  or 
certification  examination  shall 
demonstrate  the  ability  to  conduct  such 
examination  fairly  and  impartially. 

(7)  Criteria  for  awarding  and 
governing  certificate  holders,  (i)  The 
organization  shall  issue  a  certificate 
after  the  education,  experience,  license, 
and  English  language  competency  have 
been  evaluated  and  determined  to  be 
equivalent  to  their  United  States 
counterparts.  In  situations  where  a 
United  States  nationally  recognized 
licensure  or  certification  examination, 
or  a  test  predicting  the  success  on  the 
licensure  or  certification  examination,  is 
offered  overseas,  the  applicant  must 
pass  the  examination  or  the  predictor 
test  prior  to  receiving  certification. 
Passage  of  a  test  predicting  the  success 
on  the  licensure  or  certification 
examination  may  be  accepted  only  if  a 
majority  of  states  (and  Washington,  DC) 
licensing  the  profession  m  which  the 
alien  intends  to  work  recognize  such  a 
test. 


(ii)  The  organization  shall  have 
policies  and  procedures  for  the 
revocation  of  certificates  at  any  time  if 
it  is  determined  that  the  certificate 
holder  was  not  eligible  to  receive  the 
certificate  at  the  time  that  it  was  issued. 
If  the  organization  revokes  an 
individual's  certificate,  it  must  notify 
the  DHS,  via  the  Nebraska  Service 
Center,  and  the  appropriate  state 
regulatory  authority  with  jurisdiction 
over  the  individual's  health  care 
profession.  The  organization  may  not 
reissue  a  certificate  to  an  individual 
whose  certificate  has  been  revoked. 

(8)  Criteria  for  maintaining 
accreditation,  (i)  The  organization  shall 
advise  the  DHS  of  any  changes  in 
purpose,  structure,  or  activities  of  the 
organization  Or  its  program(s). 

(ii)  The  organization  shall  advise  the 
DHS  of  any  major  changes  in  the 
evaluation  of  credentials  and 
examination  techniques,  if  any,  or  in  the 
scope  or  objectives  of  such 
examinations. 

(iii)  The  organization  shall,  upon  the 
request  of  the  DHS,  submit  to  the  DHS, 
or  any  organization  designated  by  the 
DHS,  information  requested  of  the 
organization  and  its  programs  for  use  in 
investigating  allegations  of  non- 
compliance with  standards  and  for 
general  purposes  of  determining 
continued  approval  as  an  independent 
credentialing  organization. 

(iv)  The  organization  shall  establish 
performance  outcome  measures  that 
track  the  ability  of  the  certificate  holders 
to  pass  United  States  licensure  or 
certification  examinations.  The  purpose 
of  the  process  is  to  ensure  that 
certificate  holders  pass  United  States 
licensure  or  certification  examinations 
at  the  same  pass  rate  as  graduates  of 
United  States  programs.  Failure  to 
establish  such  measures,  or  having  a 
record  showing  an  inability  of  persons 
granted  certificates  to  pass  United  States 
licensure  examinations  at  the  same  rate 
as  graduates  of  United  States  programs, 
may  result  in  a  ground  for  termination 
of  approval.  Information  regarding  the 
passage  rates^  of  certificate  holders  shall 
be  maintained  by  the  organization  and 
provided  to  HHS  on  an  annual  basis,  to 
the  DHS  as  part  of  the  5-year 
reauthorization  application,  and  at  any 
other  time  upon  request  by  HHS  or  the 
DHS. 

(v)  The  organization  shall  be  in 
ongoing  compliance  with  other  policies 
specified  by  the  DHS. 

(1)  DHS  review  of  the  performance  of 
certifying  organizations.  The  DHS  will 
review  credentialing  organizations  every 
5  years  to  ensure  continued  compliance 
with  the  standards  described  in  this 
section.  Such  review  will  occur 
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additional  evidence  and  shall  request  an 
opinion  fi-om  HHS  regarding  whether 
the  organization's  authorization  should 
be  terminated.  The  DHS  shall  accord 
HHS'  opinion  great  weight  in 
determining  whether  the  authorization 
should  be  terminated.  After 
consideration  of  the  rebuttal  evidence,  if 
any,  and  consideration  of  HHS'  opinion, 
the  DHS  will  promptly  provide  the 
organization  with  a  written  decision.  If 
termination  of  credentialing  status  is 
made,  the  written  decision  shall  set 
forth  the  reasons  for  the  termination. 

(3)  An  adverse  decision  may  be 
appealed  pursuant  to  8  CFR  103.3  to  the 
Associate  Commissioner  for 
Examinations.  Termination  of 
credentialing  status  shall  remain  in 
effect  until  and  unless  the  terminated 
organization  reapplies  for  credentialing 
status  and  is  approved,  or  its  appeal  of 
the  termination  decision  is  sustained  by 
the  Administrative  Appeals  Office. 
There  is  no  waiting  period  for  an 
organization  to  re-apply  for 
credentialing  status. 

(n)  Transition.  (1)  One  year  waiver. 
Under  the  discretion  given  to  the 
Secretary,  DHS,  under  section  212(d)(3) 
of  the  Act  (and,  for  cases  described  in 
paragraph  {d)(l)  of  this  section,  upon 
the  recommendation  of  the  Secretary  of 
State),  the  Secretan'  has  determined  that 
until  July  26,  2004  the  DHS  shall, 
subject  to  the  conditions  in  paragraph 
(n)(2)  of  this  section,  exercise  favorably 
the  discretion  given  to  the  Secretary 
under  section  212(d)(3)  of  the  Act  and 
may  admit,  extend  the  period  of 
authorized  stay,  or  change  the 
nonimmigrant  status  of  an  alien 
described  in  paragraph  (d)(1)  or 
paragraph  (d)(2)  of  this  section  to  the 
United  States  temporarily,  despite  the 
alien's  inadmissibility  under  section 
212(a)(5)(C)  of  the  Act  and  paragraph  (a) 
of  this  section  in  any  case,  if  the  DHS 
admits  the  alien,  or  extends  the  alien's 
period  of  authorized  stay,  or  changes  the 
alien's  status  on  or  before  July  26,  2004; 
and  the  alien  is  not  inadmissible  under 
any  other  provision  of  section  212(a)  of 
the  Act  (or  has  obtained  a  waiver  of  that 
inadmissibility).  On  or  after  July  26, 
2004,  such  discretion  shall  be  applied 
on  a  case  by  case  basis. 

(2)  Conditions.  Until  July  26,  2004, 
the  temporary'  admission,  extension  of 
stay,  or  change  of  status  of  an  alien 
described  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section  that  is  provided  for  under 
this  paragraph  (n)  is  subject  to  the 
following  conditions: 

(i)  The  admission,  extension  of  stay, 
or  change  of  status  may  not  be  for  a 
period  longer  than  1  year  from  the  date 
of  the  decision,  even  if  the  relevant 
provision  of  8  CFR  214.2  would 


ordinarily  permit  the  alien's  admission 
for  a  longer  period; 

(ii)  The  alien  must  obtain  the 
certification  required  by  paragraph  (a)  of 
this  section  within  1  year  of  the  date  of 
decision  to  admit  the  alien  or  to  extend 
the  alien's  stay  or  change  the  alien's 
status;  and, 

(iii)  Any  subsequent  petition  or 
application  to  extend  the  period  of  the 
alien's  authorized  stay  or  change  the 
alien's  nonimmigrant  status  must 
,  include  proof  that  the  alien  has  obtained 
the  certification  required  by  paragraph 
(a)  of  this  section,  if  the  extension  or 
stay  or  change  of  status  is  sought  for  the 
primary  purpose  of  the  alien's 
performing  labor  in  a  health  care 
occupation  listed  in  paragraph  (c)  of  this 
section. 

(3)  Immigrant  aliens.  An  alien 
described  in  paragraph  (a)  of  this 
section,  who  is  coming  to  the  United 
States  as  an  immigrant  or  is  applying  for 
adjustment  of  status  pursuant  to  section 
245  of  the  Act  (8  U.S.C.  1255),  to 
perform  labor  in  a  health  care 
occupation  described  in  paragraph  (c)  of 
this  section,  must  submit  the  certificate 
or  certified  statement  as  provided  in  this 
section  at  the  time  of  visa  issuance  or 
adjustment  of  status. 

(4)  Expiration  of  certificate  or  certified 
statement.  The  individual's  certification 
or  certified  statement  must  be  used  for 
any  admission  into  the  United  States, 
change  of  status  within  the  United 
States,  or  adjustment  of  status  within  5 
years  of  the  date  that  it  is  issued. 

(5)  Revocation  of  certificate  or 
certified  statement.  When  a 
credentialing  organization  notifies  the 
DHS,  via  the  Nebraska  Service  Center, 
that  an  individual's  certification  or 
certified  statement  has  been  revoked, 
the  DHS  will  take  appropriate  action, 
including,  but  not  limited  to,  revocation 
of  approval  of  any  related  petitions, 
consistent  with  the  Act  and  DHS 
regulations  at  8  CFR  205.2,  8  CFR 
214.2(h)(ll)(iii),  and8CFR 
214.6(d)(5)(iii). 

PART  214— NONIMMIGRANT  CLASSES 

■  5.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102.  1103.  1182, 
1184.  1186a.  1187,  1221.  1281,  1282,  1301- 
1.S  and  1372;  sec.  643.  Pub.  L.  104-208,  110 
Stat.  3009  B  708:  section  141  of  the  Compacts 
of  Free  Association  with  the  Federated  States 
of  Micronesia  and  the  Republic  of  the 
Marshall  Islands,  and  with  the  Government 
of  Palau.  48  U.S.C.  1901,  note,  and  1931  note, 
respectively:  8  CFR  part  2. 

■  6.  Section  214.1  is  amended  by  adding 
new  paragraphs  (i)  and  (j)  to  read  as 
follows: 
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§  21 4.1     Requirements  for  admission, 
extension,  and  maintenance  of  status. 

***** 

(i)  Employment  in  a  health  care 
occupation.  Except  as  provided  in  8 
CFR  212.15(n),  any  alien  described  in  8 
CFR  212.15(a)  who  is  coming  to  the 
United  States  to  perform  labor  in  a 
heath  care  occupation  described  in  8 
CFR  212.15(c)  must  obtain  a  certificate 
from  a  credentialing  organization 
described  in  8  CFR  212.15(e).  The 
certificate  or  certified  statement  must  be 
presented  to  the  Department  of 
Homeland  Security  (DHS)  in  accordance 
with  8  CFR  212.15(d).  In  the  alternative, 
an  eligible  alien  seeking  admission  as  a 
nurse  may  obtain  a  certified  statement 
as  provided  in  8  CFR  212.15(h). 

(j)  Extension  of  stay  or  change  of 
status  for  health  care  worker.  In  the  case 
of  any  alien  admitted  temporarily  as  a 
nonimmigrant  under  section  212(d)(3) 
of  the  Act  and  8  CFR  212.15{n)  for  the 
primary  purpose  of  the  providing  labor 
in  a  health  care  occupation  described  in 
8  CFR  212.15(c).  a  petition  to  extend  the 
period  of  the  alien's  authorized  stay  or 
to  change  the  alien's  status  shall  be 
denied  if: 

(1)  The  petitioner  or  applicant  fails  to 
submit  the  certification  required  by  8 
CFR  212.15(a)  with  the  petition  or 
application  to  extend  the  alien's  stay  or 
change  the  alien's  status;  or 

(2)  The  petition  or  application  to 
extend  the  alien's  stay  or  change  the 
alien's  status  does  include  the 
certification  required  by  8  CFR 
212.15(a),  but  the  alien  obtained  the 
certification  more  than  1  year  after  the 
date  of  the  alien's  admission  under 
section  212(d)(3)  of  the  Act  and  8  CFR 
212.15(n).  While  the  DHS  may  admit, 
extend  the  period  of  authorize  stay,  or 
change  the  status  of  a  nonimmigrant 
health  care  worker  for  a  period  of  1  year 
if  the  alien  does  not  have  certification 
on  or  before  July  26,  2004,  the  alien  will 
not  be  eligible  for  a  subsequent 
admission,  change  of  status,  or 
extension  of  stay  as  a  health  care  worker 
if  the  alien  has  not  obtained  the 
requisite  certification  1  year  after  the 
initial  date  of  admission,  change  of 
status,  or  extension  of  stay  as  a  health 
care  worker. 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

■  7.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101  and  note.  1103, 
1182,  1255;  sec.  202,  Pub.  L.  105-100,  111 
Stat.  2160,  2193;  sec.  902,  Pub.  L.  10.5-277, 
112  Stat.  2681,  8  CFR  part  2. 


§245.14    [Removed  and  Reserved] 

■  8.  Section  245.14  is  removed  and 
reserved. 

PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

■  9.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103,  1184.  1258; 
8  CFR  part  2. 

■  11.  Section  248.3  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

§  248.3    Application. 

***** 

(i)  Change  of  nonimmigrant  status  to 
perform  labor  in  a  health  care 
occupation.  A  request  for  a  change  of 
nonimmigrant  status  filed  by.,  or  on 
behalf  of,  an  alien  seeking  to  perform 
labor  in  a  health  care  occupation  as 
provided  in  8  CFR  212.15(c),  must  be 
accompanied  by  a  certificate  as 
described  in  8  CFR  212.15(f),  or  if  the 
alien  is  eligible,  a  certified  statement  as 
described  in  8  CFR  212.15(h).  See  8  CFR 
214. l(j)  for  a  special  rule  concerning 
applications  for  change  of  status  for 
aliens  admitted  temporarily  under 
section  212(d)(3)  of  the  Act  and  8  CFR 
212.15(n). 

PART  299— IMMIGRATION  FORMS 

■  10.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103;  8  CFR  part 
2. 

\  ■  13.  Section  299.1  is  amended  in  the 
table  by  adding  "Form  1-905"  to  the  list 
of  prescribed  forms  in  proper  alpha/ 
numeric  sequence,  to  read  as  follows: 

§299.1     Prescribed  forms. 


§  299.5    Display  of  control  numbers. 


Form  No.       Edition  date 


Title 


1-905 


04-15-02 


Application  for 
Authorization  to 
Issue  Certifi- 
cation for 
Health  Care 
Workers. 


■  14.  Section  299.5  is  amended  in  the 
table  by: 

■  a.  Adding  the  Form  "1-905"  in  proper 
alpha/numeric  sequence;  and  by 

■  b.  Adding  the  entry  "Certificates  for 
Health  Care  Benefits"  at  the  end  of  the 
table. 

The  additions  read  as  follows; 


***** 


Currently ' 

INS  form 
No. 

INS  form  title 

assigned 
0MB  con- 
trol No. 

• 

*               •               * 

• 

1-905  - 

'  Application  for  Au- 
thorization to 
Issue  Certifi- 
cation for  Health 

1115-0238 

• 

Care  Workers. 

•                             •                             * 

* 

Certificates  for 

1115-0226 

Health  Care 

Benefits 

Dated:  July  17,  2003. 
Tom  Ridge, 

Secretary.  Department  of  Homeland  Security^. 
|FR  Doc.  03-18710  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4410-10-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15299;  Airspace 
Docket  No.  03-AWP-9] 

Modification  of  Class  E  Airspace; 
Window  Rock,  AZ;  Correction 

'agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 

SUMMARY:  This  action  corrects  a  rule 
that  was  published  in  the  Federal 
Register  on  June  19,  2003,  (68  FR  36743; 
FR  Doc.  03-15526).  It  corrects  an  error 
in  the  legal  description  of  the  1,200 
Class  E  airspace  for  Window  Rock,  AZ. 
DATES:  The  direct  final  rule  is  effective 
at  0901  UTC  on  September  4,  2003. 
Comment?  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson.  Air  Traffic  Division.  Airspace 
Branch,  AWP-520,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6611. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  FR  Document  03-15526  in 
the  Federal  Register  on  June  19,  2003, 
(68  FR  36743)  to  modify  Class  E 
airspace  at  Window  Rock,  AZ.  The 
paragraph  pertaining  to  the  legal 
description  of  the  1 .200'  Class  E 
airspace  was  described  incorrectly.  The 
following  information  corrects  the 
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airspace  lega   description  for  Window 
Rock,  AZ. 

£71.1     [Correicted] 


f«et 


■  On  page 
with  the  2nd 
to  read:  That 
from  1.200 
bounded  bv 
36°04'00''  N, 
36°07'00''  N. 
35°54'00''  N, 
along  Lat.  35 
edge  of  V-42tl 
along  the  w 
35°13'15"N, 
35°20'25"N. 
35°08'00''  N. 

as^os'oo"  N. 

north  along 
southern  edg 
along  the  so 
35°54'54"  N 


point  of  begi 


Issued  in  Lo! 
2003. 

Stephen  Lloyd 

Acting  Assistat 
Division.  Western 
|FR  Doc.  o:?-l 


BILLING  CODE  49 
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3e|744,  colunan  2,  beginning 
line  from  the  top,  change 
airspace  extending  upward 

above  the  surface 
line  beginning  at  Lat. 
Long.  109°27'00''  VV;  to  Lat. 
Long.  109°23'00"  W;  to  Lat. 
Long.  109°03'00";  thence 
54'00"  N  to  the  western 
and  thence  southwest 
ettern  edge  of  V-421  to  Lat. 
.ong.  109°06'02''  W:  to  Lat. 
.ong.  109°10'42"  W;  to  Lat. 
.ong.  109°25'00"  W;  to  Lat. 
.ong.  109°30'00"  W:  thence 
109°30'00"Wtothe 
of  V-95;  thence  northeast 
i^hern  edge  of  V-95  to  Lat. 
.ong.  109°13'10"W:tothe 
ning. 

Angeles,  California,  July  16, 


Long. 


t  Manager,  Air  Traffic 
-Pacific  Region. 
n  Filed  7-24-03;  8:45  am) 

0-13-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFRParti22 

[Docket  No.  03b613151-3151-01] 

Florida  KeysJNational  Marine 
Sanctuary;  Establishment  of 
Temporary  hto-Entry  Zone  in  the  White 
Bank  Dry  Ro^ks  Area;  Correction 

onal  Ocean  Service  (NOS). 
ne  Sanctuary  Program, 
rule;  correction. 


AGENCY:  Nati 
National  Mar 
ACTION:  Temdorary 


SUMMARY:  Th  s  document  corrects 
coordinates  published  on  July  1.  2003 
for  a  no-entry  zone  in  the  Florida  Keys 
National  Mar  ne  Sanctuary.  The  no- 
entry  zone  wi  s  established  bv  a 
temporary  ru  e  and  became  effective 
June  26,  2003  until  August  25,  2003. 
That  temporay  rule  created  two  no- 
entry  zones  ii  the  vicinity  of  White 
Bank  Dry  Roc  ks  off  of  Key  Largo  to 
prevent  the  ir  advertent  spread  bv 
swimmers  an  1  snorkelers  of  infectious 
agents  associ;  ted  with  diseased  corals 
in  the  two  zoi  les.  Each  no-entry  zone  is 
approximate!  •  0.25  square  miles  in  size. 
This  documei  it  corrects  the  coordinates 


of  White  Ban 


published  on 


South  Patch  that  were 


incorrectly  df  scribed  in  the  temporary 


ulv  1,  2003. 


DATES:  Effective  July  24,  2003  until 
August  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  D.  Causey,  Superintendent,  Florida 
Keys  National  Marine  Sanctuary, 
(FKNMS).  Post  Office  Box  500368, 
Marathon,  Florida  33050,  (305)  743- 
2467. 

SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

The  temporary  rule  establishing  no- 
fentrv  zones  at  White  Bank  North  Patch 
and  White  Bank  South  Patch,  off  of  Key 
Largo  in  the  Florida  Keys  National 
Marine  Sanctuary  (68  FR  39005;  July  1, 
2003),  contained  errors  in  the 
coordinates  for  White  Bank  South  Patch. 
The  correct  coordinates  are: 

White  Bank  South  Patch— 

(1)  25  degrees  02.414  seconds  N  80 
degrees  22.425  seconds  W; 

(2)  25  degrees  02.446  seconds  N  80 
degrees  22.267  seconds  W; 

(3)  25  degrees  02.314  seconds  N  80 
degrees  22.278  seconds  W; 

(4)  25  degrees  02.336  seconds  N  80 
degrees  22.408  seconds  W. 

Classification 

Under  5  U.S.C.  553(b)(B),  the 
Assistant  Administrator  of  the  National 
Ocean  Service,  NOAA,  for  good  cause, 
finds  that  providing  prior  notice  and 
public  procedure  thereon  with  respect 
to  this  correction  is  impracticable  and 
contrary  to  the  public  interest.  Recent 
evidence  has  come  to  light  of  an 
outbreak  of  infectious  coral  disease  in 
areas  of  White  Bank  Dry  Rocks  near  Key 
Largo.  It  is  possible  that  humans 
entering  the  waters  of  the  affected  areas 
could  inadvertently  carry  infectious 
agents  to  healthy  coral  reef  areas. 
Infected  corals  are  ajso  most  subject  to 
stress  from  human  activities.  This  action 
is  intended  to  limit  the  innocent  spread 
of  infectious  agents  to  healthy  coral  and 
to  reduce  stress  to  corals  within  the 
infected  areas.  As  such,  further  damage 
to  the  infected  corals  as  w'ell  as  to 
healthy  corals  outside  of  the  close  areas 
would  occur  if  the  prohibition 
implemented  by  this  rule  is  delayed  to 
provide  prior  notice  and  opportunity  for 
public  comment. 

Likewise,  under  5  U.S.C.  553(d)(3), 
the  Assistant  Administrator  of  the 
National  Ocean  Service,  NOAA,  finds 
good  cause  to  waive  the  30-day  delay  in 
effective  date  for  this  correction.  First,  if 
the  correction  is  delayed  for  30  days, 
significant  damage  to  the  living  coral 
resources  could  result.  Further,  30  days 
are  not  necessary  to  give  notification  to 
visitors  who  might  use  the  area  in  the 
future  to  move  to  other  nearby  sites.  The 
U.S.  Coast  Guard  will  give  immediate 


notification  to  vessels  to  stay  out  of  the 
no-entry  zones.  Notification  will  be 
made  by,  the  U.S.  Coast  Guard  via  notice 
to  mariners.  Sanctuary  radio 
announcements,  press  releases,  press 
conferences,  and  with  assistance  by  the 
U.S.  Coast  Guard  and  Sanctuary  staff  on 
the  water  within  the  area.  This 
correction  is  effective  upon  filing  at  the 
Office  of  the  Federal  Register. 

Dated:  July  19,  2003. 
lamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  doc.  0.3-18933  Filed  7-24-03:  8:45  am] 

BILLING  CODE  3S10-NK-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

15  CFR  Part  2016 
RIN  0350-AA06 

Establishment  of  a  Petition  Process  To 
Review  Eligibility  of  Countries  for  the 
Benefits  of  the  Andean  Trade 
Preference  Act,  as  Amended  by  the 
Andean  Trade  Promotion  and  Drug 
Eradication  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Final  rule. 

SUMMARY:  This  final  rule  provides  for 
the  establishment  of  a  petition  process 
to  review  the  eligibility  of  countries  for 
the  benefits  of  the  Andean  Trade 
Preference  Act,  as  amended  by  the 
Andean  Trade  Promotion  and  Drug 
Eradication  Act. 

DATES:  This  final  rule  is  effective  on  July 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bennett  M.  Harman,  Office  of  the 
Americas,  Office  of  the  United  States 
Trade  Representative  at  (202)  395-5190. 
SUPPLEMENTARY  INFORMATION:  The  Trade 
Act  of  2002  (Pub.  L.  107-210)  (Trade 
Act)  includes  the  "Andean  Trade 
Promotion  and  Drug  Eradication  Act" 
(ATPDEA).  which  contains  provision  on 
enhanced  trade  benefits  for  eligible 
Andean  countries.  The  ATPDEA  renews 
and  amends  the  Andean  Trade 
Preference  Act  (ATPA)  (19  U.S.C.  3201 
et  seq.)  Section  3103(d)  of  the  ATPDEA 
requires  the  President  to  promulgate 
regulations  regarding  the  review  of 
eligibility  of  articles  and  countries  for 
the  benefits  of  the  ATPA.  consistent 
with  section  203(e)  of  the  ATPA,  as 
amended  by  the  ATPDEA,  not  later  than 
180  days  after  the  date  of  enactment  of 
the  Trade  Act  of  2002.  The  Trade  Act 
was  enacted  on  August  6,  2002.  In 
Executive  Order  13277  of  November  19, 
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2002,  the  President  assigned  this 
function  to  the  U.S.  Trade 
Representative  (USTR). 

Section  203(e)  of  the  ATPA,  as 
amended,  gives  the  President  the 
authority  to  withdraw  or  suspend  the 
designation  of  any  ATPA  or  ATPDEA 
beneficiary  country,  or  withdraw, 
suspend,  or  limit  the  application  of 
preferential  treatment  under  the  ATPA, 
as  amended  by  the  ATPDEA,  to  any 
article  of  any  such  country,  if  the 
President  .determines  that,  as  a  result  of 
changed  circumstances,  the  countr}'  is 
not  meeting  the  eligibility  criteria  of  the 
ATPA  and  ATPDEA.  Section  203(e)  also 
establishes  certain  procedural 
guidelines  for  taking  any  of  the  actions 
described  above. 

An  interim  rule,  on  a  final  and 
emergencv  basis,  was  published  in  the 
Federal  Register  (68  FR  5542)  for  public 
comment  on  February  4,  2003. 
Consistent  with  section  3103(d)(2)  of  the 
ATPDEA,  the  interim  rule  was  similar  to 
the  regulations  governing  the  annual 
review  used  to  modifj'  the  U.S. 
Generalized  System  of  Preferences 
(GSP),  which  is  authorized  by  title  V  of 
the  Trade  Act  of  1974  (19  U.S.C.  2461 
et  seq.),  as  amended.  The  interim  rule 
established  an  annual  review  that 
allows  for  public  input,  and  includes 
procedures  for  requesting  the 
withdrawal,  suspension,  or  limitation  of 
preferential  duty  treatment  under  the 
ATPA,  as  amended,  and  for  reviewing 
such  requests  and  implementing  granted 
requests.  USTR  re'ceived  tvvo 
submissions  with  several  comments  on 
the  interim  rule.  The  following 
summarizes  the  comments  and  USTR's 
response  to  them.  USTR  has  also  made 
technical  changes  to  the  final 
regulations  that  do  not  affect  the 
substance  of  the  provision. 

Comments 

1.  Public  Comment:  The  regulations 
must  provide  for  an  article  eligibility 
review  as  well  as  a  country  eligibility 
review. 

USTR  Response:  The  interim  rule, 
consistent  with  section  203(e)  of  the 
ATPA,  as  amended,  and  section  3103(d) 
of  the  ATPDEA,  addressed  the  issue  of 
article  eligibility  in  the  context  of 
country  eligibility.  The  commenter 
suggests  that  the  ATPDEA  also  requires 
the  regulations  to  allow  for  petitions  to 
add  articles  pursuant  to  section 
204(b)(1)  of  the  ATPA,  as  amended, 
which  gives  the  President  authority  to 
proclaim  certain  articles  as  eligible  for 
duty-free  treatment  under  the  ATPA  if 
he  determines  that  an  article  is  not 
"import-sensitive  in  the  context  of 
imports  from  ATPDEA  beneficiary 
countries." 


In  response,  USTRA  notes  first  that 
section  3103(d)(1)  requires  the  President 
to  promulgate  regulations  regarding  the 
review  of  eligibility  of  articles  and 
countries  under  the  ATPA,  consistent 
with  section  203(e).  As  noted  above,  the 
President  assigned  this  function  to  the 
USTR  per  Executive  Order.  Section 
203(e)  gives  the  President  the  authority 
to  withdraw  or  suspend  the  designation 
of  any  ATPA  or  ATPDEA  beneficiary 
country,  or  withdraw,  suspend,  or  limit 
the  application  of  preferential  treatment 
under  the  ATPA,  as  amended  by  the 
ATPDEA,  to  any  article  of  any  such 
country,  if  the  President  determines 
that,  as  a  result  of  changed 
circumstances,  the  country  is  not 
meeting  the  eligibilitv  criteria  of  the 
ATPA  and  ATPDEA.'Section  203(e)  also 
establishes  certain  procedural 
guidelines  for  taking  any  of  the  actions 
described  above.  Second,  section 
3103(d)(2)  requires  the  regulations  to 
"include  procedures  for  requesting 
withdrawal,  suspension,  or  limitations 
of  preferential  duty  treatment  '  under 
the  ATPA. 

Section  3103(d)(1)  calls  for  the 
President  (the  USTR,  by  delegation)  to 
promulgate  regulations  regarding  the 
review  of  eligibility  of  articles  and 
countries  under  the  ATPA.  "consistent 
with  section  203(e)."  Section  203(e) 
refers  solely  to  the  withdrawal, 
suspension,  or  limitation  of  preferential 
duty  treatment,  and  makes  no  reference 
to  procedures  for  adding  cuticles  to  the 
list  of  those  eligible  for  preferential 
treatment.  Moreover,  section  3103(d)(2), 
which  addresses  the  content  of  the 
regulations  that  must  be  promulgated, 
refers  exclusively  to  procedures  for 
requesting  "withdrawal,  suspension,  or 
limitations"  of  preferential  duty 
treatment  under  the  ATPA,  making  no 
mention  of  procedures  for  adding 
articles.  Thus.  USTR  does  not  agree  that 
regulations  implementing  section 
3103(d)  must  include  procedures  for 
adding  articles  pursuant  to  section 
204(b)(1). 

2.  Public  Comment:  The  regulations 
must  be  revised  to  expressly  include  the 
possibility  of  restoring  benefits  for  an 
article  for  which  benefits  have  been 
withdrawn,  suspended,  or  limited. 

USTR  Response:  Neither  the  GSP 
regulations,  section  203(e)  of  the  ATPA, 
as  amended,  nor  section  3103(d)  of  the 
ATPDEA  addresses  the  possibility  of 
restoring  benefits  for  an  article  for 
which  benefits  have  been  withdrawn, 
suspended,  or  limited.  Consequently. 
USTR  does  not  consider  that  it  is 
required  to  include  in  the  regulations 
procedures  for  restoring  benefits. 
However,  the  ATPA  provides  authority 
for  the  President  to  restore  benefits  that 


were  withdrawn,  suspended,  or  limited 
pursuant  to  section  203(e)  if  he 
determines  that  the  countr\'  in  question 
has  resumed  compliance  with  the 
eligibility  criteria  of  the  ATPA,  as 
amended  by  the  ATPDEA. 

3.  Public  Comment:  The  procedures 
set  out  in  the  regulations  should  more 
closely  adhere  to  those  in  the  GSP 
regulations,  in  particular  by  limiting  the 
right  to  file  petitions  to  "interested 
parties,"  by  establishing  a  petition 
process  for  adding  products  to  the  list 
of  eligible  articles,  and  by  creating 
procedures  for  submitting  economic 
data  in  support  of  such  petitions. 

USTR  Response:  This  commenter 
makes  three  recommendations.  First,  the 
commenter  suggests  that  the  ATPA 
regulations,  like  the  GSP  regulations  at 
15  CFR  2007.0,  should  limit  the  right  to 
file  a  petition  to  "interested  parties." 
However,  only  the  GSP  provision  that 
addresses  petitions  related  to  product 
eligibility  under  the  GSP  program,  15 
CFR  2007.0(a),  limits  the  right  to 
petition  to  "interested  parties."  By 
contrast,  the  section  of  the  GSP 
regulations  that  addresses  country 
eligibility,  15  CFR  20007.0(b).  affords 
the  right  to  petition  to  "anv  person." 
Section  3103(d)(1)  of  the  ATPDEA  calls 
for  regulations  consistent  with  section 
203(e)  of  the  ATPA.  which  addresses 
both  country  and  product  eligibility. 
However,  section  203(e)  provides  that 
any  action  to  remove  benefits  for 
products  must  be  based  on  a 
determination  that  a  country  no  longer 
meets  the  eligibility  criteria  for  ATPA 
benefits.  It  would  be  inappropriate  to 
limit  petitions  addressing  the  broad 
range  of  issues  related  to  a  country's 
eligibility  for  benefits  under  the  ATPA 
solely  to  "interested  parties,"  as  that 
term  "is  defined  in  15  CFR  2007.0(d). 
Rather,  "any  person"  should  be  eligible 
to  raise  concerns  about  whether  a 
country  is  continuing  to  meet  the 
relevant  eligibility  criteria.  Therefore, 
consistent  with  the  broader  approach  to 
countT}'  eligibility  petitions  in  the  GSP 
regulations,  the  final  ATPA  regulations 
will  permit  "any  person"  to  submit  a 
petition  seeking  either  the  suspension  or 
withdrawal  of  country  eligibility  or 
duty-free  treatment.  (The  interim  final 
rule  inadvertently  referred  to  "any 
person"  as  "any  party"  in  several 
places.  That  error  has  been  corrected  in 
the  final  regulations.) 

Second,  the  commenter  suggests  that 
the  ATPA  regulations  should  be  similar 
to  the  GSP  regulations  in  that  they 
should  contain  procedures  for  adding 
products  in  accordance  with  section 
204(b)(1)  of  the  ATPA,  as  amended. 
This  recommendation  is  addressed  in 
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response  to  t  le  first  public  comment 
above. 


Lastly,  the 
USTR  amenc^ 
authorize 
products  in 
204(b)(1)  oft 
USTR  should 
to  be  provi 
petitions.  B 
not  to  amend 


ubr 


manner  sugg^s 
address  this 

4.  Public 
meet  its 
a  price  band 
dry  pet  food. 

USTR 
previously  s 
USTR  notice 
Register  on 
53379), 
the  design 
ATPDEA 
interagency 
the  Trade  Po 
(TPSC)  has 
acted  on  this 


commenter  suggests  that,  if 
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inl5  CFR  Part  2016 


Administra 
procedure, 
information 


ive  practice  and 
Ccjnfidential  business 
oreign  Trade. 


■  For  the 
SUPPLEMENTAiY 
this  documen: 
to  read  as  foil  )ws: 


reasons  set  out  in  the 

INFORMATION  section  of 
15  CFR  part  2016  revised 


PART  2016— PROCEDURES  TO 
PETITION  FOR  WITHDRAWAL  OR 
SUSPENSION  OF  COUNTRY 
ELIGIBILITY  OR  DUTY-FREE 
TREATMENT  UNDER  THE  ANDEAN 
TRADE  PREFERENCE  ACT  (ATPA),  AS 
AMENDED 


Btsb 


Is  for  reviews, 
following  receipt  of 


Sec. 

2016.0  Requei 

2016.1  Actiorjl 
petitions. 

2016.2  Timet 

2016.3  Public 
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inspection. 


e  for  reviews, 
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Authority:  19  U.S.C.  3201,  et  seq.;  sec. 
3103(d),  Pub.  L.  107-210;  116  Stat.  933;  E.O. 
13277.  67  FR  70303. 

§  201 6.0    Requests  for  reviews 

(a)  Any  person  may  submit  a  request 
(hereinafter  "petition")  that  the 
designation  of  a  country  as  an  Andean 
Trade  Preference  Act  (ATPA) 
beneficiary  country  be  withdrawn  or 
suspended,  or  the  application  of 
preferential  treatment  under  the  ATPA 
to  any  article  of  any  ATPA  beneficiary 
country  be  withdrawn,  suspended,  or 
limited.  Such  petitions  should:  include 
the  name  of  the  person  or  the  group 
requesting  the  review;  identify  the 
ATPA  beneficiary  country  that  would  be 
subject  to  the  review;  if  the  petition  is 
requesting  that  the  preferential 
treatment  of  an  article  or  articles  be 
withdrawn,  suspended,  or  limited, 
identify  such  article  or  articles  with 
particularity  and  explain  why  such 
article  or  articles  were  selected;  indicate 
the  specific  section  203(c)  or  (d)  (19 
U.S.C.  3202(c),  (d))  eligibility  criterion, 
that  the  petitioner  believes  warrant(s) 
review;  and  include  all  available 
supporting  information.  The  Andean 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  (TPSC)  may  request  other 
information.  If  the  subject  matter  of  the 
petition  was  reviewed  pursuant  to  a 
previous  petition,  the  petitioner  should 
consider  providing  the  Andean 
Subcommittee  with  any  new 
information  related  to  the  issue. 

(b)  Any  person  may  submit  a  petition 
that  the  designation  of  a  country  as  an 
Andean  Trade  Promotion  and  Drug 
Eradication  At  (ATPDEA)  beneficiary 
country  be  withdrawn  or  suspended,  or 
the  application  of  preferential  treatment 
to  any  article  of  any  ATPDEA 
beneficiary  country  under  section 
204(b)(1),  (3).  or  (4)  (19  U.S.C. 
3202(b)(1),  (3),  (4))  be  withdrawn, 
suspended,  or  limited.  Such  petitions 
should:  Include  the  name  of  the  person 
or  the  group  requesting  the  review; 
identify  the  ATPDEA  beneficiary 
country  that  would  be  subject  to  the 
review;  if  the  petition  is  requesting  that 
the  preferential  treatment  of  an  article  or 
articles  be  withdrawn,  suspended,  or 
limited,  identify  such  article  or  articles 
with  particularity  and  explain  why  such 
article  or  articles  were  selected;  indicate 
the  specific  section  204(b)(6)(B)  (19 
U.S.C.  3203(b)(6)(B))  eligibility  criterion 
or  criteria  that  the  petition  believes 
warrant(s)  review;  and  include  all 
available  supporting  information.  The 
Andean  Subcommittee  may  request 
other  information.  If  the  subject  matter 
of  the  petition  was  reviewed  pursuant  to 
a  previous  petition,  the  petitioner 
should  consider  providing  the  Andean 


Subcommittee  with  any  new 
information  related  to  the  issue. 

(c)  All  petitions  and  other 
submissions  should  be  submitted  in 
accordance  with  the  schedule  (see 
§2016.2)  and  requirements  for 
submission  that  The  Office  of  the 
United  States  Trade  Representative 
(USTR)  will  publish  annually  in  the 
Federal  Register  in  advance  of  each 
review.  Foreign  governments  may  make 
submission  in  the  form  of  diplomatic 
correspondence  and  should  observe  the 
deadlines  for  each  annual  review 
published  in  the  Federal  Register. 

(d)  The  TPSC  may  at  any  time,  on  its 
own  motion,  initiate  a  review  to 
determine  whether:  the  designation  of  a 
country  as  an  ATPA  beneficiary  country 
should  be  withdrawn  or  suspended;  the 
application  of  preferential  treatment 
under  the  ATPA  to  any  article  of  any 
ATPA  beneficiary  country  should  be 
withdrawn,  suspended,  or  limited;  the 
designation  of  a  country  as  an  ATPDEA 
beneficiary  coimtry  should  be 
withdrawn  or  suspended;  or  the 
application  of  preferential  treatment  to 
any  article  of  any  ATPDEA  beneficiary 
country  under  section  204(b)(1),  (3),  or 
(4)  (19  U.S.C.  3202(b)(1).  (3),  or  (4) 
should  be  withdrawn,  suspended,  or 
limited. 

(e)  Petitions  requesting  the  action 
"described  in  paragraph  (a)  or  (b)  of  this 

section  that  indicate  the  existence  of 
exceptional  circumstances  warranting 
an  immediate  review  may  be  considerd 
outside  of  the  schedule  for  the  annual 
review  announced  in  the  Federal 
Register.  Requests,  for  such  urgent 
consideration  should  contain  a 
statement  of  reasons  indicating  why  an 
expedited  review  is  warranted. 

§2016.1    Action  following  receipt  of 
petitions. 

(a)  USTR  shall  publish  in  the  Federal 
Register  a  list  of  petitions  filed  in 
response  to  the  announcement  of  the 
annual  review,  including  the  subject 
matter  of  the  request  and,  where 
appropriate,  the  description  of  the 
article  or  articles  covered  by  the  request. 

(b)  Thereafter,  the  Andean 
Subcommittee  shall  conduct  a 
preliminary  review  of  the  petitions,  and 
shall  submit  the  results  of  its 
preliminary  review  to  the  TPSC.  The 
TPSC  shall  review  the  work  of  the 
Andean  Subcommittee  and  shall 
conduct  further  review  as  necessary. 
The  TPSC  shall  prepare 
recommendations  for  the  President  on  . 
any  proposed  action  to  modify  the 
ATPA.  The  Chairman  of  the  TPSC  may. 
as  appropriate,  convene  the  Trade 
Policy  Review  Group  (TPRG)  to  review 
the  matter,  and  thereafter  refer  the 
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matter  to  the  USTR  for  Cabinet-level 
review  as  necessary. 

(c)  The  USTR,  after  receiving  the 
advice  of  the  TPSC,  TPRG,  or  Cabinet- 
level  officials,  shall  make 
recommendations  to  the  President  on 
any  proposed  action  to  modify  the 
application  of  the  ATPA's  benefits  to 
countries  or  articles.  The  President  (or 
if  that  function  is  delegated  to  the 
USTR,  the  USTR)  shall  announce  in  the 
Federal  Register  any  such  action  he 
proposes  to  take.  The  USTR  shall 
announce  in  the  Federal  Register  notice 
of  the  results  of  the  preliminary  review, 
together  with  a  schedule  for  receiving 
public  input  regarding  such  proposed 
action  consistent  with  section  203(e)  of 
the  ATPA,  as  amended  (19  U.S.C. 
3202(e)). 

(1)  The  schedule  shall  include  the 
deadline  and  guidelines  for  any  person 
to  submit  written  comments  supporting, 
opposing  or  otherwise  commenting  on 
any  proposed  action. 

(2)  The  schedule  shall  also  include 
the  time  and  place  of  the  public  hearing, 
as  well  as  the  deadline  and  guidelines 
for  submitting  requests  to  present  oral 
testimony. 

(d)  After  receiving  and  considering 
public  input,  the  Andean  Subcommittee 
shall  submit  the  results  of  the  final 
review  to  the  TPSC.  The  TPSC  shall 
review  the  work  of  the  Andean 
Subcommittee  and  shall  conduct  further 
review  as  necessary.  The  TPSC  shall 
prepare  recommendations  for  the 
President  on  any  proposed  action  to 
modify  the  application  of  benefits  under 
the  ATPA  to  countries  or  articles.  The 
Chairman  of  the  TPSC  may,  as 
appropriate,  convene  the  TPRG  to 
review  the  matter,  and  thereafter  refer 
the  matter  to  the  USTR  for  Cabinet-level 
review  as  necessary.  The  USTR,  after 
receiving  the  advice  of  the  TPSC,  TPRG, 
or  Cabinet-level  officials,  shall  make 
recommendations  to  the  President  on 
any  proposed  action  to  modify  the 
application  of  the  ATPA's  benefits  to 
countries  or  articles,  including 
recommendations  that  no  action  be 
taken.  The  USTR  shall  also  forward  to 
the  President  any  documentation 
necessary  to  implement  the 
recommended  proposed  action  or 
actions  to  modify  the  application  of  the 
ATPA's  benefits  to  countries  or  articles. 

(e)  In  considering  whether  to 
recommend  any  proposed  action  to 
modif\'  the  ATPA,  the  Andean 
Subcommittee,  on  behalf  of  the  TPSC, 
TPRG,  or  Cabinet-level  officials,  shall 
review  all  relevant  information 
submitted  in  connection  with  a  petition 
or  otherwise  available. 


§  201 6.2    Timetable  for  reviews. 

Beginning  in  calendar  year  2003, 
reviews  of  pending  petitions  shall  be 
conducted  at  least  once  each  year, 
according  to  the  following  schedule, 
unless  otherwise  specified  by  Federal 
Register  notice: 

(a)  September  15:  Deadline  for 
submission  of  petitions  for  review; 

(b)  On  or  about  December  1: 
Announcement  published  in  the 
Federal  Register  of  the  results  of 
preliminary  review; 

(c)  Decemeber/January:  Written 
comments  submitted  and  a  public 
hearing  held  on  any  proposed  actions; 

(d)  February/March:  Preparation  of 
recommendations  to  the  President, 
Presidential  decision,  and 
implementation  of  Presidential 
decision. 

§2016.3    Publication  regarding  requests. 

Following  the  Presidential  decision 
and  where  required,  the  publication  of 
a  Presidential  proclamation  modifying 
the  application  of  benefits  under  the 
ATPA  to  countries  or  articles  in  the 
Federal  Register,  USTR  will  publish  a 
summary  of  the  decisions  made  in  the 
Federal  Register,  including: 

(a)  For  petitions  on  whicn  decisions 
were  made,  a  description  of  the  outcome 
of  the  review:  and 

(b)  A  list  of  petitions  on  which  no 
decision  was  made,  and  thus  which  are 
pending  further  review. 

§  201 6.4    Information  open  to  public 
inspection. 

With  the  exception  of  information 
subject  to  §  2016.5,  any  person  may,  on 
request,  inspect  in  the  USTR  Reading 
Room: 

(a)  Any  written  petition,  comments,  or 
other  submission  of  information  made 
pursuant  to  this  part;  and 

(b)  Any  stenographic  record  of  any 
public  hearings  held  pursuant  to  this 
part. 

§  201 6.5    Information  exempt  from  public 
inspection. 

(a)  Information  submitted  in 
confidence  shall  be  exempt  ft-om  public 
inspection  if  USTR  determines  that  the 
disclosure  of  such  information  is  not 
required  by  law. 

(b)  A  person  requesting  an  exemption 
from  public  inspection  for  information 
submitted  in  writing  shall  clearly  mark" 
each  page  "BUSINESS 
CONFIDENTIAL"  at  the  top.  and  shall 
submit  a  non-confidential  summary  of 
the  confidential  information.  Such 
person  shall  also  provide  a  written 
explanation  of  why  the  material  should 
be  so  protected. 

(c)  A  request  for  exemption  of  any 
particular  information  may  be  denied  if 


USTR  determines  that  such  information 
is  not  entitled  to  exemption  under  law. 
In  the  event  of  such  a  denial,  the 
information  will  be  returned  to  the 
person  who  submitted  it.  with  a 
statement  of  the  reasons  for  the  denial. 

)ohn  K.  Veroneau. 

General  Counsel. 

|FR  Doc.  03-18957  Filed  7-24-03:  8:45  am) 

BILLING  CODE  J190-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Ptienylbutazone  Paste 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Bioniche  Animal  Health  USA.  Inc.  The 
ANADA  provides  for  oral  use  of 
phenylbutazone  paste  in  horses  for 
relief  of  inflammatory'  conditions 
associated  with  the  musculoskeletal 
system. 

DATES:  This  rule  is  effective  Julv  25, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration.  7519  Standish  PI., 
Rockville,  MD  20855.  301-827-8549.  e- 
mail:  Uuther<§ cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Bioniche 
Animal  Health  USA.  Inc.  119  Rowe  Rd., 
Athens,  GA  30601.  filed  ANADA  200- 
266  for  the  oral  use  of  BUTEQUINE 
(phenylbutazone)  Paste  in  horses  for 
relief  of  inflammaton,'  conditions 
associated  with  the  musculoskeletal 
system.  Bioniche  Animal  Health's 
BUTEQUINE  Paste  is  approved  as  a 
generic  copy  of  Schering-Plough  Animal 
Health's  PHENYLZONE 
(phenvlbutazone)  Paste,  approved  under 
NADA  116-087.  The  ANADA  is 
approved  as  of  Februan,-  21,  2003.  and 
the  regulations  are  amended  in  21  CFR 
520.1720c  to  reflect  the  approval  and 
current  format.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.n(e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
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determined  under  21  CFR 
this  action  is  of  a  type 
individually  or 
have  a  significant  effect  on 
erivironment.  Therefore, 
en  aronmental  assessment 
nor  an  enviro  imental  impact  statement 
is  required. 

This  rule 
of  "rule"  in  5 
it  is  a  rule  of ' 
Therefore,  it 
congressional 
U.S.C.  801-8(  8 


does 


i> 


not  meet  the  definition 
U.S.C.  804(3)(A)  because 
particular  applicability." 
not  subject  to  the 
review  requirements  in  5 


List  of  Subjec  s  in  21  CFR  Part  520 

Animal  dru  5s 

■  Therefore,  u  nder  the  Federal  Food, 
Drug,  and  Cos  metic  Act  and  under 
authority  dele  gated  to  the  Commissioner 
of  Food  and  E  rugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amjended  as  follows: 

PART  520-Ot)AL  DOSAGE  FORIA 
NEW  ANIMAL  DRUGS 


■  1.  The  authority 
part  520  continues 

Authority:  21 


i5;o 


■  2.  Section 
revising  paragt 
removing  paragraph 
redesignating 
paragraph  (c) 


.1720c  is  amended  by 
aphs  (a)  and  (b),  by 

(c),  and  by 
laragraph  (d)  as  new 
lo  read  as  follows: 


§  520.1720c    PI  lenylbutazone  paste. 


(a)  Specificdtions 
paste  contains 
phenylbutazo!  le 

(2)  Each  grajn 
grams  phenylt 

(b)  Sponsor! 
§  510.600(c)  ol 

(1)  Nos.  000  161 
product  descr^jed 
this  section 


(2)  No.  0648J1 
described  in 
section. 


citation  for  21  CFR 
to  read  as  follows: 

U.S.C.  360b. 


: — (1)  Each  gram  of 
0.2  grams 

of  paste  contains  0.35 
utazone. 

.  See  sponsor  numbers  in 
this  chapter. 

and  010797  for  use  of 
in  paragraph  (a)(1)  of 


7  for  use  of  product 
paragraph  (a)(2)  of  this 


:oo3. 


Dated:  July  3, 
Andrew  ].  Beaufie 

Acting  Director. 

Medicine. 

(FR  Doc.  03-18<*0  Filed  7-24-03;  8:45  am) 

BILiJNG  CODE  4160  01-S 
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Center  for  Veterinary 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 


33  CFR  Part  165 
[CGD1 3-03-01 3] 
RIN  1625-AAOO 

Safety  Zone;  Fireworks  Display  In  the 
Captain  of  the  Port  Portland  Zone, 
Colombia  River,  Astoria,  OR 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Captain  of  the  Port 
Portland  will  begin  enforcing  the  safety 
zone  for  the  Astoria  Regatta  Fireworks 
Display  established  by  33  CFR  165.1316 
on  July  17,  2003.  The  Captain  of  the 
Port,  Portland,  Oregon,  is  taking  this 
action  to  safeguard  watercraft  and  their 
occupants  from  safety  hazards 
associated  with  the  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  33  CFR  165.1316  will  be 
enforced  August  9,  2003  fi-om  9:30  p.m. 
until  10:30  p.m.  (PDT). 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  of  the  Port  Portland,  6767  N. 
Basin  Ave.,  Portland,  OR  97217  at  (503) 
240-9370  to  obtain  information 
concerning  enforcement  of  this  rule. 
SUPPLEMENTARY  INFORMATION:  On  July 
17,  2003,  the  Coast  Guard  published  a 
final  rule  (68  FR  42289)  establishing  a 
safety  zone,  in  33  CFR  165.1316,  to 
provide  for  the  safety  of  vessels  in  tl^e 
vicinity  of  the  Astoria  Regatta  fireworks 
display.  The  safety  zone  will  include  all 
waters  of  the  Columbia  River  at  Astoria. 
Oregon  enclosed  by  the  following 
points:  North  from  the  Oregon  shoreline 
at  123°49'36"  West  to  46°11'51"  North 
thence  east  to  123°48'53"  West  thence 
south  to  the  Oregon  shoreline  and 
finally  westerly  along  the  Oregon 
shoreline  to  the  point  of  origin.  Entrv 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designee.  The  Captain  of  the  Port 
Portland  will  enforce  this  safety  zone  on 
August  9,  2003  from  9:30  p.m.  "until 
10:30  p.m.  (PDT).  The  Captain  of  the 
Port  may  be  assisted  by  other  Federal, 
state,  or  local  agencies  in  enforcing  this 
security  zone. 

Dated:  July  9.  2003. 

Paul  D.  lewell. 

Captain.  Coast  Guard,  Captain  of  the  Port. 
Portland. 

(FR  Doc.  03-18918  Filed  7-24-03:  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  165 
[00009-03-399] 
RIN  1625-AAOO 

Safety  Zones;  Captain  of  the  Port 
Detroit  Zone 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 


regulation. 


SUMMARY:  The  Coast  Guard  is 
implementing  safety  zones  for  annual 
fireworks  displays  in  the  Captain  of  the 
Port  Detroit  Zone  during  August  2003. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  and  property  on 
navigable  waters  during  these  events. 
These  zones  will  restrict  vessel  traffic 
from  a  portion  of  the  Captain  of  the  Port 
Detroit  Zone. 

DATES:  Effective  from  12:01  a.m.  on 
August  1,  2003,  to  11:59  p.m.  on  August 
31,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
Sullivan,  U.S.  Coast  Guard  Marine 
Safety  Office  Detroit,  at  (313)  568-9580. 
SUPPLEMENTARY  INFORMATION: 

The  Coast  Guard  is  implementing  the 
permanent  safety  zones  in  33  CFR 
165.907  (a)(^2)  and  (23)  (66  FR  27868, 
May  21,  2001),  for  fireworks  displays  in 
the  Captain  of  the  Port  Detroit  Zone 
during  August  2003.  The  following 
safety  zones  are  in  effect  for  fireworks 
displays  occurring  in  the  month  of 
August  2003: 

(1)  Maritime  Day  Fireworks,  Marine 
City,  MI.  This  safety  zone  will  be 
enforced  on  August  9,  2003,  from  8  p.m. 
until  11:59  p.m. 

(2)  Venetian  Festival  Boat  Parade  & 
Fireworks,  St.  Clair  Shores,  MI.  This 
safety  zone  will  be  enforced  on  August 
9,  2003,  from  7  p.m.  until  11:59  p.m. 

In  order  to  ensure  the  safety  of 
spectators  and  transiting  vessels,  these 
safety  zones  will  be  enforced  for  the 
duration  of  the  events.  In  cases  where 
shipping  is  affected,  commercial  vessels 
may  request  permission  from  the 
Captain  of  the  Port  Detroit  to  transit  the 
safety  zone.  Approval  will  be  made  on 
a  case-by  case  basis.  Requests  must  be 
made  in  advance  and  approved  by  the 
Captain  of  the  Port  Detroit  before 
transits  will  be  authorized.  The  Captain 
of  the  Port  Detroit  may  be  contacted  via 
U.S.  Coast  Guard  Group  Detroit  on 
Channel  16,  VHF-FM. 
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Dated:  July  14.  2003. 
S.K.  Moon, 

Lieutenant  Commander,. Coast  Guard,  Acting 
Captain  of  the  Port  Detroit. 
(FR  Doc.  03-18923  Filed  7-24-03;  8:45  am) 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AL68 

Medication  Prescribed  by  Non-VA 
Physicians 

AGENCY:  Department  of  Veterans  Affairs. 
.ACTION:  Interim  final  rule. 

SUMMARY:  This  rule  amends  VA's 
medical  regulations  that  govern  the 
provision  of  medication  to  veterans 
when  the  medication  is  prescribed  by 
non-VA  physicians.  The  rule  provides 
that,  in  limited  circumstances,  VA  may 
provide  medication  prescribed  by  a  non- 
VA  physician  to  veterans  enrolled  in 
VA's  health  care  system  prior  to  July  25, 
2003,  if  the  veterans  have  requested  an 
initial  appointment  for  primary  care  in 
a  VA  health  care  facility  before  July  25, 
2003,  and  were  unable  to  obtain  an 
initial  appointment  for  primary  care 
within  30  days.  The  rule  establishes 
specific  requirements  that  veterans  must 
meet  to  receive  such  medications  and  it 
establishes  limits  on  the  types  emd 
quantities  of  medication  VA  may 
provide.  VA's  intent  is  to  assist  enrolled 
veterans  who  have  requested  primary 
care  appointments  but  who  have  not 
been  able  to  obtain  one  within  30  days. 
DATES:  Effective  Date:  This  interim  final 
rule  is  effective  on  July  25,  2003;  except 
for  38  CFR  17.96(e)  which  is  effective 
August  25,  2003. 

Comment  Dates:  Comments  on  the 
rule  must  be  received  on  or  before 
September  8,  2003;  except  that 
comments  on  the  request  for  emergency 
approval  of  the  collection  of  information 
provisions  must  be  received  on  or  before 
August  25,  2003. 

Applicability  Date:  Benefits  may  be 
provided  commencing  September  22, 
2003. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1068, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
•  to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL68."  All  comments  received  will  be 


available  for  public  inspection  in  the 
Office  of  Regulation  Policy  and 
Management,  Room  1063B,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays).  Please 
call  (202)  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kendra  Drew,  Chief  Business  Office 
(16),  at  (202)  254-0329  and  Virginia 
Torrise.  Pharmacy  Benefits 
Management.  Deputy  Chief  Consultant 
(119),  at  (202)  273-8426.  These 
individuals  are  in  the  Veterans  Health 
Administration  of  the  Department  of 
Veterans  Affairs,  located  at  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
SUPPLEMENTARY  INFORMATION:  Under 
existing  law  and  regulations,  a  veteran 
desiring  medical  care  from  VA  must 
enroll  in  VA's  health  care  system, 
except  for  veterans  whose  service- 
connected  disabilities  are  50%  or 
greater,  or  any  veteran  seeking  treatment 
for  a  service-connected  condition.  When 
a  veteran  first  enrolls  in  the  VA  system, 
and  requests  an  appointment  for  care, 
VA  schedules  an  appointment  for  a  visit 
with  a  primary  care  physician.  During 
that  first  appointment,  a  VA  health  care 
provider  examines  the  veteran  and 
determines  what  care  the  veteran  needs. 
That  primary  care  physician  generally 
learns  from  the  veteran  what  medication 
the  veteran  is  taking,  if  any,  assesses  the 
need  for  medication,  and  writes 
prescriptions  for  any  needed 
medication.  Those  prescriptions  written 
by  the  VA  physician  are  then  filled  by 
a  VA  pharmacy. 

In  recent  years,  VA  has  faced  an 
extraordinary  increase  in  demand  for 
health  care  services.  The  increased 
demand  has  been  caused,  at  least  in 
part,  by  veterans  enrolling  in  the  VA 
health  care  system  to  obtain  pharmacy 
benefits  at  no  cost  or  at  a  reasonable 
cost.  With  dramatically  increased 
enrollment,  VA  has  been  unable  to 
provide  all  enrolled  veterans  with 
services  in  a  timely  manner.  In  many 
places  that  means  veterans  may  wait  a 
considerable  length  of  time  to  receive  an 
initial  primary  care  visit.  Many  of  those 
veterans  have  prescriptions,  written  by 
non-VA  physicians,  that  VA  primary 
care  physicians  may  confirm  and  renew 
when  the  veterans  are  able  to  have 
initial  primary  care  visits.  In  an  effort  to 
ease  the  financial  burden  on  enrolled 
veterans  currently  waiting  lengthy 
periods  of  time  for  their  initial  primary' 
care  visits,  VA  will  provide  these 
veterans  with  medications  prior  to  their 
initial  primary  care  visits  at  VA  if  these 
veterans  present  valid  prescriptions 
from  their  non-VA  physicians.  VA  will 
fill  prescriptions  written  by  non-VA 
physicians  only  for  the  period  of  time 


such  veterans  are  awaiting  a  scheduled 
appointment  with  a  VA  health  care 
provider.  VA  anticipates  asking  the 
veterans  whether  they  want  to  have  tha 
next  available  appointment,  or  whether 
they  want  to  postpone  the  initial 
appointment.  VA  will  schedule  the 
veterans'  initial  appointments  within 
the  period  covered  by  the  prescriptions 
written  by  their  non-VA  physicians.  VA 
anticipates  that  some  veterans  will 
choose  to  postpone  the  initial 
appointment,  shortening  waiting  lists 
and  making  appointment  dates  available 
to  other  veterans. 

VA  anticipates  that  in  the  near  future, 
it  will  be  able  to  provide  all  enrolled 
veterans  with  primary  care  in  a  timely 
manner.  That  would  effectively 
eliminate  the  need  for  providing 
medications  under  this  rule.  However,  it 
is  important  that  VA  have  such 
regulations  in  place  until  such  time  as 
waiting  periods  can  be  reduced. 

VA  is  undertaking  this  rulemaking 
pursuant  to  its  authoritv  under  38 
U.S.C.  1710(a)  to  furnish  needed 
medical  services.  As  clarified  in 
paragraph  (a)  of  this  rule,  VA  does  not 
generally  fill  prescriptions  for  veterans 
that  are  written  by  non-VA  physicians. 
Instead,  VA  usually  provides  only 
medications  prescribed  by  VA 
physicians  or  VA  contractors  retained 
for  that  purpose.  This  is  consistent  with 
the  primary'  purpose  of  the  Veterans 
Health  Administration,  which  is  to 
provide  integrated  comprehensive 
health  care  for  veterans,  not  simply  act 
as  a  conduit  for  furnishing  prescription 
medications. 

In  light  of  the  backlog  of  veterans 
seeking  VA  care,  however,  the  Secretary 
has  determined  that  the  filling  of  some 
prescriptions  written  by  non-VA 
physicians  is  needed  during  the  period 
of  time  such  veterans  are  awaiting  a 
scheduled  appointment  with  a  VA 
health  care  provider.  As  a  result, 
paragraph  (b)  of  this  rule  states  that 
beginning  September  22,  2003,  VA  may 
furnish  medications  for  veterans 
enrolled  in  VA's  health  care  system 
prior  to  July  25,  2003,  if  the  veterans 
have  requested  an  initial  appointment 
for  primary  care  in  a  VA  health  care 
facility  before  July  25,  2003,  and  the 
next  available  appointment  date  is 
scheduled  more  than  30  days  after  the 
veteran  requests  the  appointment.  VA 
chose  the  30-day  limitation  because  it  is 
generally  considered  reasonable  in  the 
community  at  large  to  expect  that  one 
could  obtain  a  first  time  priman,'  care 
visit  with  a  physician  within  30  days. 
VA  chose  to  limit  the  provision  of 
medications  in  question  to  only  those 
veterans  enrolled  prior  to  July  25,  2003, 
in  order  to  specifically  address  the 
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understands  that  there  are  occasions 
when,  for  good  cause,  veterans  might  be 
forced  to  cancel  appointments.  For 
example,  if  the  veteran  had  to 
reschedule  an  appointment  because  of 
inclement  weather,  or  because  of  the 
illness  or  death  of  a  family  member,  VA 
would  not  disqualify  the  veteran  from 
continuing  to  receive  the  benefits  of  this 
remedial  program.  However,  VA  would 
not  furnish  medications  to  veterans  who 
simply  cancel  or  reschedule  and  extend 
their  appointments  without  good 
reasons. 

Paragraph  (e)  of  this  rule  states  that 
VA  may  furnish  medications  beginning 
on  September  22,  2003,  only  if  veterans 
provide  VA  with  written  current 
prescriptions  for  their  medications 
signed  by  duly  licensed  physicians 
within  the  previous  90  days.  To  ensure 
the  health  and  safety  of  veterans,  VA 
will  only  fill  prescriptions  when 
veterans  present  VA  with  written 
prescriptions  signed  by  licensed 
physicians.  VA  will  not  accept 
prescriptions  called  in  by  veterans'  non- 
VA  pharmacies  or  non-VA  health  care 
providers.  VA  lacks  the  resources  to 
accept  and  manage  those  calls. 

Paragraph  (f)  of  this  rule  states  that 
VA  may  furnish  only  medication  under 
paragraph  (b)  that  (1)  must  be  dispensed 
by  prescription,  (2)  is  not  an  over-the- 
counter  medication,  (3)  is  not  listed  as 
a  controlled  substance  under  schedule  I 
through  V  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act,  21 
U.S.C.  812,  (4)  is  included  on  VA's 
National  Formulary,  unless  VA 
determines  a  non-Formulary  medication 
is  medically  necessary',  and  (5)  is  not  an 
acute  medication,  intravenous 
medication,  nor  one  required  to  be 
administered  only  by  a  medical 
professional.  By  providing  only 
medications  that  must  be  dispensed  by 
prescription.  VA  is  not  furnishing  over- 
the-counter  drugs.  Veterans  can  easily 
purchase  over-the-counter  medications 
without  regard  to  whether  they  are  able 
to  schedule  visits  with  a  physician.  For 
patient  health  and  safety  reasons,  VA 
will  not  furnish  controlled  substances 
without  a  VA  physician  first  seeing  the 
patient  and  ordering  the  medication.  VA 
will  furnish  veterans  with  medications 
prescribed  by  non-VA  physicians  only  if 
the  medication  is  on  VA's  National 
Formulary,  or  approved  in  advance 
through  a  special  approval  process.  If  a 
veteran  provides  VA  with  a  prescription 
for  medications  that  are  not  on  VA's 
formulary,  VA  will  contact  the 
physician  who  wrote  the  prescription  to 
determine  whether  a  medication  on 
VA's  formulary  is  appropriate,  and  if 
not,  the  medical  reasons  why  it  is  not 
appropriate.  If  VA  determines  that  a 


medication  is  medically  necessary,  but 
is  not  on  VA's  formulary,  VA  will 
provide  that  medication.  Finally,  acute 
medications,  intravenous  medications, 
and  medications  required  to  be 
administered  only  by  a  medical 
professional  will  not  be  furnished 
because  under  this  rule  prescriptions 
will  be  filled  only  by  mail. 

Paragraph  (g)  of  this  rule  provides  that 
the  existing  copayment  requirements 
applicable  to  VA  furnishing  medication 
will  apply  to  medications  furnished 
under  this  rule.  Statutes  (e.g.,  38  U.S.C. 
1722A)  require  application  of  the 
copayment  requirements. 

Paragraph  (h)  of  this  rule  provides 
that  VA  will  furnish  medications  under 
this  rule  only  by  having  the  medication 
mailed  to  the  veteran,  typically  by  one 
of  VA's  Consolidated  Mail  Out-patient 
Pharmacies,  or  with  VA  contract 
pharmacies.  Therefore,  this  benefit  is 
not  useful  for  veterans  who  require 
acute  medications,  intravenous 
medications,  or  medications  to  be 
administered  only  by  a  medical 
professional.  VA  pharmacies  will  not 
directly  furnish  medications  or 
reimburse  veterans  for  medications  that 
they  obtain  from  non-VA  pharmacies. 

Paragraph  (i)  of  this  rule  restates,  with 
no  substantive  change,  longstanding 
regulatory  provisions  regarding 
prescriptions  found  in  §  17.96. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553,  we  have 
found  for  this  rule  that  notice  and 
public  procedure  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest,  and  that  we  have  good  cause  to 
dispense  with  notice  and  comment  on 
this  rule  and  to  dispense  with  a  30-day 
delay  of  its  effective  date.  This  is  an 
effort  to  ease  the  financial  burden  on 
enrolled  veterans  currently  waiting 
lengthy  periods  of  time  for  their  initial 
primary  care  visits.  Delaying 
implementation  of  this  benefit  would 
only  exacerbate  the  problems  veterans 
are  experiencing  while  waiting  for  VA 
treatment. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
Si 00  million  or  more  in  jmy  given  year. 
This  proposed  amendment  would  have 
no  such  effect  on  State,  local,  or  tribal 
governments,  or  the  private  sector. 
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Paperwork  Reduction  Act 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  Except  for  emergency 
approvals  under  44  U.S.C.  3507(j),  VA 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  interim  final  rule  at  §  17.96(e) 
contains  collections  of  information 
"under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521).  Accordingly,  under 
section  3507(d)  of  the  Act,  VA  has 
submitted  a  copy  of  this  rulemaking 
action  to  OMB  for  its  review  of  the 
collections  of  information.  We  have 
requested  OMB  to  approve  the 
collection  of  information  on  an 
emergency  basis  by  August  25,  2003.  If 
OMB  does  not  approve  the  collections 
of  information  as  requested,  we  will 
immediately  remove  §  1 7.96(e)  or  take 
such  other  action  as  is  directed  by  OMB. 

We  are  also  seeking  an  approval  of  the 
information  collection  on  a  non- 
emergency basis.  Accordingly,  we  are 
also  requesting  comments  on  the 
collection  of  information  provisions 
contained  in  §  17.96(e)  on  a  non- 
emergency basis.  Comments  must  be 
submitted  by  September  23.  2003. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  collections  of 
information  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  or  faxed  to  202 
395-6974,  with  copies  mailed  or  hand- 
delivered  to:  Director,  Regulations 
Management  (OOREGl),  Department  of 
Veterans  Affairs,  810  Vermont  Ave.. 
NW.,  Room  1068,  Washington.  DC 
20420.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
29do-AL68.  • 

Title:  Medication  Prescribed  by  non- 
VA  Physicians. 

Summary  of  collection  of  information : 
The  interim'  final  rule  at  §  17.96(e) 
contains  application  provisions  for 
written  prescriptions  and  information 
requirements.  "The  interim  rule  at 
§  17.96(e)  contains  requirements  for 
provision  of  medication  to  veterans 
when  the  medication  is  prescribed  by 
non-VA  physicians. 

Application  Provisions  for  Written 
Prescriptions  and  Information 
Requirements. 


Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed 
to  determine  eligibility  for  provision  of 
medication  to  veterans  when  the 
medication  is  prescribed  by  non-VA 
physicians. 

Description  of  likely  respondents: 
veterans  and  treating  physicians. 

Estimated  number  of  respondents  per 
year:  181,723. 

Estimated  frequency  of  responses  per 
year:  1 . 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  33,316  hours. 

Estimated  annual  burden  per 
collection:  11  minutes. 

The  Department  considers  comments 
by  the  public  on  collections  of 
information  in — 

•  Evaluating  whether  the  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  functions  of 
the  Department,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  collections  of  information,  including 
the  validity  of  the  methodology  and 
assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  interim  final  rule. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  this  document  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulator}'  amendment  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-61 2'  This 
amendment  would  not  directly  affect 
any  small  entities.  Only  individuals 
could  be  directly  affected.  Therefore, 


pursuant  to  5  U.S.C  605(b),  this 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  document  are  64.005, 
64.007,  64.008,  64.009,  64.010,  64.011, 
64.012,  64.013,  64.014,  64.015,  64.016, 
64.018,  64.019,  64.022.  and  64  025. 

List  of  Subjects  in  38  CFR  Fart  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health.  Grant 
programs-veterans.  Health  care.  Health 
facilities.  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements, 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved;  |uly  17,  200:i. 
Anthony  ].  Principi. 

Secretan'  of  Veterans  Affairs. 

■  For  the  reasons  set  out  in  the  preamble, 
VA  is  amending  38  CFR  part  1 7  as 
follows: 

PART  17— MEDICAL 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  J«  U.S.C.  501,  1721.  unl«ss 
otherwise  noted. 

■  2.  Section  1 7.96  is  revised  to  read  as 
follows: 

§  17.96    Medication  prescribed  by  non-VA 
physicians. 

(a)  General.  VA  may  not  furnish  a 
veteran  with  medication  prescribed  by  a 
duly  licensed  physician  who  is  not  an 
employee  of  the  VA  or  is  not  providing 
care  to  the  veteran  under  a  contract  with 
the  VA,  except  as  provided  in 
paragraphs  (b)  through  (i)  of  this 
section. 

(b)  Medication  furnished  prior  to  an 
initial  primary  care  appointment. 
Beginning  on  September  22,  2003,  VA 
may  furnish  medication  proscribed  by  a 
non-VA  physician  for  a  veteran  enrolled 
under  §  17.36  of  this  part  prior  to  July 
25,  2003.  who  had  prior  to  July  25. 
2003,  requested  an  initial  appointment 
for  primary'  care  in  a  VA  health  care 
facility,  and  the  next  available 
apfwintment  date  was  more  than  30 
davs  from  the  date  of  the  request. 

(c)  Quantity  of  medication.  VA  may 
furnish  a  quantity  of  medication  under 
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paragraph  (b)  of  this  section  that  is 
sufficient  to  a  jpropriately  meet  the 
treatment  nee  is  of  the  veteran  until  the 
date  of  the  ve  eran's  initial  appointment 
for  primary  a  re  in  a  VA  health  care 
facility- 

(d)  Appointment  cancellation.  If  VA 
reschedules  a  veteran  eligible  under 
paragraph  (b)  or  an  initial  appointment 
for  primary  a  re  in  a  VA  health  care 
facility,  or  if  s  jch  a  veteran  reschedules 
the  appointmi  nt  for  good  cause,  as 
determined  b;  the  local  VA  treatment 
facility,  VA  may  furnish  the  eligible 
veteran  with  i  quantity  of  medication 
under  paragra  ih  (b)  of  this  section  that 
is  sufficient  tc  appropriately  meet  the 
treatment  neei  is  of  the  veteran  until  the 
date  of  the  vet  Aran's  rescheduled 
appointment  1  or  primary  care  in  a  VA 
health  care  fa(  ility. 

(e)  Written  f  prescription  and 
information  rt  quirements.  VA  may 
furnish  medic  ition  under  paragraph  (b) 
of  this  section  only  if  the  veteran 
provides  VA  v  rith  a  written  prescription 
for  the  medication  signed  by  a  duly 
licensed  phys;  cian  within  the  previous 
90  days. 

(1)  The  vete  an  must  furnish  the 
following  info,  motion: 

(i)  Name: 

{iiJDateoflirth: 

(iii)  Social  £  ecurity  Number; 

(iv)  Home  ai  dress: 

(v)  Phone  ni  imber  (with  area  code); 

(vi)  Name  o  Health  Insurance 
Company  and  Health  Insurance  Policy 
Number; 

(vii)  List  of  i  ny  allergies; 

(viii)  Histor  of  any  adverse  reaction 
to  any  medica  ion: 

(ix)  List  of  c  irrent  medications, 
including  ovei  the-counter  medications 
or  herbal  supp  ements;  and 

(x)  Indicatio  i  of  whether  the  VA 
pharmacist  m£  y  call  a  non-VA 
physician  for  i  iformation  regarding 
medications. 

(2)  The  non-  Vh  physician  must 
furnish  the  fol  owing  information: 

(i)  Name: 

(ii)  Group  piactice  name; 

(iii)  Social  S  3curity  Number  or  Tax  ID 
number; 

(iv)  License  vJumber; 

(v)  Office  ad  Iress; 

(vi)  Phone  n  imber  and  fax  number; 
and 

(vii)  E-mail  <  ddress. 

(f)  Medicatic  ns  that  may  be  furnished. 
VA  may  furnis  i  medication  under 
paragraph  (b)  c  f  this  section  only  if  the 
medication: 

(1)  Must  be  (  ispensed  by  prescription; 

(2)  Is  not  an  3ver-the-counter 
medication: 

(3)  Is  not  listed  as  a  controlled 
substance  undi  ir  schedule  1  through  V  of 


the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act,  21  U.S.C. 
812; 

(4)  Is  included  on  VA's  National 
Formulary,  unless  VA  determines  a  non- 
Formulary  medication  is  medically 
necessary;  and 

(5)  Is  not  an  acute  medication,  an 
intravenous  medication  nor  one 
required  to  be  administered  only  by  a 
medical  professional. 

(g)  Copayments.  Copayment 
provisions  in  §  17.110  of  this  part  apply 
to  medication  furnished  under 
paragi^ph  (b)  of  this  section. 

(h)  Mailing  of  Medications.  VA  may 
furnish  medication  under  paragraph  (b) 
of  this  section  only  by  having  the 
medication  mailed  to  the  veteran. 

(i)  Medications  for  veterans  receiving 
increased  compensation  or  pension. 
Any  prescription,  which  is  not  part  of 
authorized  Department  of  Veterans 
Affairs  hospital  or  outpatient  care,  for 
drugs  and  medicines  ordered  by  a 
private  or  non-Department  of  Veterans 
Affairs  doctor  of  medicine  or  doctor  of 
osteopathy  duly  licensed  to  practice  in 
the  jurisdiction  where  the  prescription 
is  written,  shall  be  filled  by  a 
Department  of  Veterans  Affairs 
pharmacy  or  a  non-VA  pharmacy  in  a 
state  home  under  contract  with  VA  for 
filling  prescriptions  for  patients  in  state 
homes,  provided: 

(1)  The  prescription  is  for: 

(i)  A  veteran  who  by  reason  of  being 
permanently  housebound  or  in  need  of 
regular  aid  and  attendance  is  in  receipt 
of  increased  compensation  under  38 
U.S.C.  chapter  11.  or  increased  pension 
under  section  3.1(u)  (Section  306 
Pension)  or  section  3.1(w)  (Improved 
Pension),  of  this  title,  as  a  veteran  of  the 
Mexican  Border  Period.  World  War  1, 
World  War  II,  the  Korean  Conflict,  or 
the  Vietnam  Era  (or,  although  eligible 
for  such  pension,  is  in  receipt  of 
compensation  as  the  greater  benefit),  or 

(ii)  A  veteran  in  need  of  regular  aid 
and  attendance  who  was  formerly  in 
receipt  of  increased  pension  as 
described  in  paragraph  (a)(1)  of  this 
section  whose  pension  has  been 
discontinued  solely  by  reason  of  excess 
income,  but  only  so  long  as  such 
veteran's  annual  income  does  not 
exceed  the  maximum  annual  income 
limitation  by  more  than  S  1,000,  and 

(2)  The  drugs  and  medicines  are 
prescribed  as  specific  therapy  in  the 
treatment  of  any  of  the  veteran's 
illnesses  or  injuries. 

(Authority:  38  U.S.C.  1706.  1710.  17.12(d)) 

[FR  Doc.  03-10011  Filed  7-24-03:  8r45  am] 
BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL7529-6] 
RIN  2060-AK67 

Protection  of  Stratospheric  Ozone: 
Ban  on  Trade  of  Methyl  Bromide  with 
Non-Parties  to  the  Montreal  Protocol 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  With  this  action,  EPA  is 
taking  direct  final  action  on  the 
regulations  that  govern  the  production, 
import,  and  export  of  substances  that 
deplete  the  ozone  layer  under  the 
authority  of  Title  VI  of  the  Clean  Air  Act 
(CAA  or  the  Act)  and  in  accordance 
with  U.S.  obligations  under  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  (Protocol). 
Specifically,  today's  amendments  reflect 
the  Montreal  Amendments  to  the 
Protocol,  which  ban  the  import  or 
expQrt  of  methyl  bromide  (class  I,  Group 
VI  controlled  substance)  from  or  to 
countries  that  are  not  Parties  to  the  1992 
Copenhagen  Amendments. 
DATES:  This  rule  is  effective  on  October 
23,  2003  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
August  25.  2003,  or,  if  a  public  hearing 
is  requested,  by  September  18,  2003.  If 
we  receive  such  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

Written  comments  on  this  rule  must 
be  received  on  or  before  August  25, 
2003.  unless  a  public  hearing  is 
requested.  Comments  must  then  be 
received  on  or  before  30  days  following 
the  public  hearing.  Any  party  requesting 
a  public  hearing  must  notify  the  contact 
person  listed  below  by  5  p.m.  Eastern 
Standard  Time  on  August  4,  2003.  If  a 
hearing  is  requested  it  will  be  held 
August  19,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to  Air  and  Radiation. 
Send  two  copies  of  your  comments  to: 
Air  and  Radiation  Docket  (6102),  Air 
Docket  No.  A-92-13,  Section  XIII,  U.S. 
Environmental  Protection  Agency, 
Mailcode  6205J,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460.  The 
Docket's  hours  of  operation  are  8:30 
a.m.  until  4:30  p.m.  Monday  through 
Friday.  Comments  may  also  be 
submitted  electronically,  through  hand 
delivery  or  courier.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
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comments.  Go  directly  to  EPA  dockets 
at  http://ivww.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  For  hand 
deliver}'  or  courier,  deliver  your 
comments  to:  501  3rd  Street  NW., 
Washington,  DC  20001,  Attention 
Docket  ID  No.  A-92-13,  Section  XIII. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Choban,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division, 
Stratospheric  Programs  Implementation 
Branch  (6205)),  1200  Pennsylvania 
Avenue  NW.,  Washington.  DC  20460, 
(202)-564-3524.  Overnight  or  courier 
deliveries  should  be  sent  to  501  3rd 
Street,  NW.,  Washington.  DC  20001. 
You  may  also  visit  the  Ozone  Depletion 
web  site  of  EPA's  Global  Programs 
Division  at  http://www.epa.gov/ozone/ 
index.html  for  further  information  about 
EPA's  Stratospheric  Ozone  Protection 
regulations,  the  science  of  ozone  layer 
depletion,  and  other  topics. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
publishing  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
anticipate  no  adverse  comment.  No 
adverse  comment  is  expected  due  to  the 
fact  that  the  U.S.  Senate  gave  its  advice 
and  consent  to  ratification  of  the 
Montreal  Amendment  on  October  9. 
2002,  and  this  rule  simply  adopts  one  of 
the  provisions  contained  in  that 
Amendment.  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  implement  the  methyl 
bromide  trade  bans  if  adverse  comments 
are  filed.  This  rule  will  be  effective  on 
October  23.  2003  without  further  notice 
unless  we  receive  adverse  comment  by 
August  25.  2003  (or,  if  a  public  hearing 
is  requested,  by  September  18,  2003).  If 
EPA  receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  persons  interested  in  commenting 
must  do  so  at  this  time. 

Table  of  Contents 

I.  General  Informafion 

A.  Regulated  Entities 

B.  How  Can  I  Get  Copies  of  This  Document 
and  Other  Related  Information? 

C.  How  and  To  Whom  Do  1  Submit 
Comments? 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

II.  What  is  the  Legislative  and  Regulator}' 

Background  of  the  Phaseout  Regulations 
for  Ozone-Depleting  Substances? 

III.  What  is  Methvl  Bromide? 


IV.  What  is  the  Regulatory  Background 

Relating  Specifically  to  Methyl  Bromide? 

V.  What  is  the  Ban  on  Trade  of  Methyl 

Bromide  with  non-Parties  to  the 
Protocol? 

VI.  Statutory  and  Executive  Order  Reviews 
.A.  Executive  Order  12866;  Regulator>' . 

Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA).  As 
.Amended  By  the  Small  Business 
Regulatory  Ertforcement  Fairness  Act  of 
1996  (SBREFA).  .5  U.S.C.  601  et.  seq. 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  1.1175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  .Affect  Energy  Supply, 
Distribution,  or  Use 

I .  National  Technfilogy  Transfer 
Advancement  Act 

VII.  Congressional  Review 

A.  Submission  to  Congress  and  the 
Comptroller  General 

I.  General  Information 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  associated  with  the 
import  and  export  of  methyl  bromide. 
Potentially  regulated  categories  and 
entities  include: 


Category 


Examples  of  regulated 
entities 


Industry  Importers  and  Exporters  of 

I      methyl  bromide 

The  above  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  To  determine  whether  your 
facility,  company,  business,  or 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
regulations  promulgated  at  40  CFR  part 
82,  subpart  A.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  Of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  the  Office  of  Air  and  Radiation 
Docket  &  Information  Center,  Air  Docket 
ID  No.  A-92-13,  Section  XIII.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 


received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  EPA  West,  1301 
Constitution  Ave.  NW.,  Room  B108. 
Mail  Code  6102T,  Washington,  DC 
20460,  Phone:  (202)-566-1742,  Fax: 
(202)-566-1741.  The  materials  may  be 
inspected  from  8:30  a.m.  until  4:30  p.m. 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h ttp ://www. epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://wivH'.epa.gov/edocket/  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facilitj' 
identified  in  Unit  l.B. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
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comments.  Go  directly  to  EPA  dockets 
at  bttp://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments. 

2.  By  Mail.  Send  two  copies  of  your 
comments  to:  Air  and  Radiation  Docket 
(6102),  Air  Docket  No.  A-92-13,  Section 
XIII,  U.S.  Environmental  Protection 
Agency.  Mailcode  6205J,  1200 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20460. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  501  3rd 
Street  NW.,  Washington,  DC,  20001, 
Attention  Docket  ID  No.  A-92-13, 
Section  XIII.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  under 
ADDRESSES. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-1741.  Attention  Docket  ID 
No.  A-92-13.  Section  XIII. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
mail  or  courier  addresses  listed  in  Units 
C.2  or  C.3.  as  appropriate,  to  the 
attention  of  Air  Docket  ID  No.  A-92-13, 
Section  XIII.  You  may  claim  information 
that  you  submit  to  EPA  as  CBI  by 
marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify-  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBF, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 


II.  What  Is  the  Legislative  and 
Regulatory  Background  of  the  Phaseout 
Regulations  for  Gzone-Depleting 
Substances? 

The  Clean  Air  Act  Amendments  of. 
1990  direct  the  Environmental 
Protection  Agency  (EPA)  to  issue 
regulations  to  implement  the  provisions 
of  the  Protocol  within  the  United  States 
through  a  system  of  controls  on 
production  and  consumption  of  ozone- 
depleting  substances.  The  current 
regulatory  requirements  of  the 
Stratospheric  Ozone  Protection  Program 
are  codified  at  subpart  A  to  Part  82  of 
Volume  40  of  the  Code  of  Federal 
Regulations  (40  CFR  part  82.  subpart  A). 
As  the  control  measures  of  the  Protocol 
have  been  amended  or  adjusted,  and  in 
consideration  of  other  factors,  subpart  A 
has  also  been  amended.  For  example, 
the  amendments  to  the  Protocol  made  at 
the  Fourth  Meeting  of  the  Parties  in 
Copenhagen  in  1992  included  an 
accelerated  phaseout  of  ODS  production 
and  consumption.  EPA  published  a  final 
regulation  in  December  of  1993, 
implementing  the  United  States' 
accelerated  phaseout  obligation  under 
the  Copenhagen  amendments  (58  FR 
65018). 

The  requirements  contained  in  the 
final  rules  published  in  the  Federal 
Register  on  December  20,  1994  and  May 
10,  1995  establish  an  Allowance 
Program.  The  Allowance  Program  and 
its  history  are  described  in  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  November  10,  1994 
(59  FR  56276).  The  control  and  the 
phaseout  of  the  production  and 
consumption  of  class  I  ozone-depleting 
substances  as  required  under  the 
Protocol  and  the  CAA  are  accomplished 
through  the  Allowance  Program. 

In  developing  the  Allowance  Program, 
we  collected  information  on  the 
amounts  of  ozone-depleting  substances 
produced,  imported,  exported, 
transformed  and  destroyed  within  the 
U.S.  for  specific  baseline  years  for 
specific  chemicals.  This  information 
was  used  to  establish  the  U.S. 
production  and  consumption  ceilings 
for  these  chemicals.  The  data  were  also 
used  to  assign  company-specific 
production  and  import  rights  to 
companies  that  were  in  most  cases 
producing  or  importing  during  the 
specific  year  of  data  collection.  These 
production  or  import  rights  are  called 
"allowances."  Due  to  the  complete 
phaseout  of  many  of  the  ozone- 
depleting  chemicals,  the  quantities  of. 
allowances  granted  to  companies  for 
those  chemicals  were  gradually  reduced 
and  eventually  eliminated.  ProducticJn 
allowances  and  consumption 
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allowances  continue  to  exist  for  only 
one  specific  class  I  controlled  ozone- 
depleting  substance — methyl  bromide. 
All  other  production  or  consumption  of 
class  I  controlled  substances  is 
prohibited  under  the  Protocol  and  the 
CAA,  but  for  a  few  narrow  exemptions. 

In  the  context  of  the  regulatory 
program,  the  use  of  the  term 
consumption  may  be  misleading. 
Consumption  does  not  mean  the  "use" 
of  a  controlled  substance,  but  rather  is 
defined  as  the  formula:  production  -i- 
imports  -  exports,  of  controlled 
substances  (Article  1  of  the  Protocol  and 
Section  601  of  the  CAA).  Class  I 
controlled  substances  that  were 
produced  or  imported  through  the 
expenditure  of  allowances  prior  to  their 
phaseout  date  can  continue  to  be  used 
by  industry  and  the  public  after  that 
specific  chemical's  phaseout  under 
these  regulations,  unless  otherwise 
precluded  under  separate  regulations. 

The  specific  names  and  chemical 
formulas  for  the  class  I  controlled 
ozone-depleting  substances  are  in 
appendix  A  and  appendix  F  in  subpart 
A  of  40  CFR  part  82.  The  specific  names 
and  chemical  formulas  for  the  class  II 
controlled  ozone-depleting  substances 
are  in  appendix  B  and  appendix  F  in 
subpart  A. 

III,  What  Is  Methyl  Bromide? 

Methyl  bromide  is  an  odorless  and 
colorless  gas  used  in  the  U.S.  and 
throughout  the  world  as  a  fumigant. 
Methyl  bromide,  which  is  toxic  to  living 
things,  is  used  in  many  different 
situations  to  control  a  variety  of  pests, 
such  as  insects,  weeds,  pathogens,  and 
nematodes.  Additional  characteristics 
and  details  about  the  uses  of  methyl 
bromide,  as  well  as  information  on  the 
basis  for  listing  methyl  bromide  as  a 
class  I  substance,  can  be  found  in  the 
proposed  rule  published  in  the  Federal 
Register  on  March  18,  1993  (58  FR 
15014)  and  the  final  rule  published  in 
the  Federal  Register  on  December  10, 
1993  (58  FR  65018).  Updated 
information  on  methyl  bromide  can  be 
found  at  the  following  sites  of  the  World 
Wide  Web:  http://www.epa.gov/ozone/ 
mbr/  and  http://www.teap.org  or  by 
contacting  the  Stratospheric  Ozone 
Protection  Hotline  at  1-800-296-1996. 

IV.  What  Is  the  Regulatory  Background 
Relating  Specifically  to  Methyl 
Bromide? 

The  Parties  to  the  Protocol  established 
a  freeze  in  the  level  of  methyl  bromide 
production  and  consumption  for 
industrialized  countries  at  the  1992 
Meeting  in  Copenhagen.  The  Parties 
agreed  that  each  industrialized 
country's  level  of  methyl  bromide 


production  and  consumption  in  1991 
should  be  the  baseline  for  establishing 
theTreeze.  EPA  published  a  final  rule  in 
the  Federal  Register  on  December  10, 
1993,  listing  methyl  bromide  as  a  class 
I,  Group  VI  controlled  substance, 
freezing  U.S.  production  and 
consumption  at  this  1991  level,  and,  in 
§  82.7  of  the  rule,  setting  forth  the 
percentage  of  baseline  allowances  for 
methyl  bromide  granted  to  companies  in 
each  control  period  (each  calendar  vear) 
until  the  year  2001  (58  FR  65018). 
Consistent  with  the  CAA  requirements 
for  newly  listed  class  I  ozone-depleting 
substances,  this  rule  established  a  2001 
phaseout  for  methyl  bromide.  In  the  rule 
published  in  the  Federal  Register  on 
December  30,  1993  (58  FR  69235).  we 
established  baseline  methyl  bromide 
production  and  consumption 
allowances  for  specific  companies  in 
§82.5  and  §82.6. 

At  their  1997  meeting,  the  Parties 
agreed  to  establish  the  phaseout 
schedule  for  methyl  bromide  in 
industrialized  countries.  The  U.S. 
Congress  followed  by  amending  the 
CAA  (in  Oct.  1998)  to  direct  EPA  to 
promulgate  regulations  reflecting  the 
Protocol  phaseout  date  of  2005,  with 
interim  phasedown  steps  in  1999.  2001, 
and  2003.  EPA  promulgated  a  regulation 
that  was  published  in  the  Federal 
Register  on  June  1,  1999  (64  FR  29240), 
instituting  the  initial  interim  reduction 
of  25  percent  in  the  production  and 
import  '  of  methyl  bromide  for  the  1999 
and  2000  control  periods.  In  a 
subsequent  rule,  published  in  the 
Federal  Register  on  November  28,  2000 
(65  FR  70795),  EPA  implemented 
reductions  in  the  production  and 
consumption  of  methyl  bromide  for 
2001  and  beyond,  as  follows:  beginning 
January  1,  2001,  a  50  percent  reduction 
in  baseline  levels;  beginning  January  1, 
2003,  a  70  percent  reduction  in  baseline 
levels;  and,  beginning  January  1,  2005, 
the  complete  phaseout  of  methyl 
bromide. 

V.  What  Is  the  Ban  on  Trade  of  Methyl 
Bromide  With  non-Parties  to  the 
Protocol? 

With  today's  action  EPA  is  proposing 
to  prohibit  the  import  and  export  of 
methyl  bromide  (class  I,  Group  VI 
controlled  substance)  from  or  to  a 
foreign  state  that  is  not  a  Party  to  the 
1992  Copenhagen  Amendments  to  the 
Protocol.  EPA  is  banning  trade  in 
methyl  bromide  with  non-Parties  to  the 
Copenhagen  Amendments  to  the 


'  Tho  formula  for  "consumption"  is  production  + 
import  -  export.  Because  "consumption" 
encompasses  "production  and  import",  production 
and  import  controls  also  have  the  effect  of 
controlling  consumption. 


Protocol  in  order  to  ensure  the  United 
States  meets  its  obligations  under  the 
Protocol  and  associated  amendments. 
Article  4,  paragraph  1  qua  of  the 
Protocol  bans  the  import  of  methyl 
bromide  (Annex  E  substances)  from  any 
country'  not  a  Party  to  the  Protocol 
amendments  creating  control 
obligations  for  methyl  bromide 
(Copenhagen  Amendments).  Later 
refinements  made  to  the  methyl 
bromide  phaseout  schedule  were  in  the 
form  of  adjustments,  not  amendments, 
and  any  Party  that  has  ratified  the 
Copenhagen  Amendments  is  subject  to 
those  adjustments.  Article  4,  paragraph 
2  qua  of  the  Protocol  bans  exports  of    , 
methyl  bromide  to  any  Party  that  has 
not  ratified  the  Copenhagen 
Amendments  to  the  Protocol.  These 
bans  were  added  as  part  of  the  1997 
Montreal  Amendments  to  the  Protocol. 
Section  614  of  the  CAA  states,  "This 
title  as  added  by  the  Clean  Air  Act 
Amendments  of  1990  shall  be 
construed,  interpreted,  and  applied  as  a 
supplement  to  the  terms  and  conditions 
of  the  Montreal  Protocol,  as  provided  in 
Article  2,  paragraph  11  thereof,  and 
shall  not  be  construed,  interpreted,  or 
applied  to  abrogate  the  responsibilities 
or  obligations  of  the  United  States  to 
implement  fully  the  provisions  of  the 
Montreal  Protocol.  In  the  case  of  conflict 
between  any  provision  of  this  title  and 
any  provision  of  the  Montreal  Protocol, 
the  more  stringent  provision  shall 
govern.  Nothing  in  this  title  shall  be 
construed,  interpreted,  or  applied  to 
affect  the  authority  or  responsibility  of 
the  Administrator  to  implement  Article 
4  of  the  Montreal  Protocol  with  other 
appropriate  agencies.  "  Pursuant  to 
section  614,  today's  action  fulfills  the 
U.S.  obligation  to  implement  the  methyl 
bromide  trade  ban  provisions  of  the 
Montreal  Protocol. 

Current  regulations  (60  FR  24970;  40 
CFR  82.4(1)(2))  prohibit  the  import  and 
export  of  certain  class  I  controlled 
substances  from  or  to  foreign  states  not 
Parties  to  the  Montreal  Protocol  or 
specific  amendment  packages  to  the 
Protocol  [e.g.,  the  London 
Amendments).  These  bans  on  imports 
from  and  exports  to  non-Parties  to 
amendment  packages  reflect  an  agreed 
strategy  by  the  Parties  to  the  Montreal 
Protocol  to  encourage  ratification  of 
each  successive  amendment  package  to 
the  Protocol  and  to  ensure  that 
controlled  ozone-depleting  substances 
are  not  provided  to  countries  that  have 
not  agreed  to  control  measures. 

A  list  of  Parties  that  have  ratified  the 
Montreal  Protocol  and  that  have  ratified 
successive  amendments  to  the  Protocol 
is  published  with  today's  action  in 
appendix  C.  For  the  purposes  of  today's 
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methyl  brom  de  trade  ban,  companies 
should  refer  o  appendix  C  to  subpart  A 
of  part  82  to  dentify  nations  that  have 
not  yet  ratifie  d  the  Copenhagen 
Amendment! .  Today's  action  prohibits 
imports  of  msthyl  bromide  from,  or 
exports  of  m(  thyl  bromide  to,  these 
nations  that  1  lave  not  ratified  the 
Copenhagen  \mendments.  EPA  will 
publish  notices  on  a  periodic  basis  to 
update  this  li  st  (appendix  C)  to  reflect 
when  Parties  ratify  the  Montreal 
Protocol  and  ts  amendments.  For 
additional  in  ormation  on  countries  that 
have  ratified  he  Protocol  and  its 
amendments,  you  may  want  to  visit  the 
website  of  thi  United  Nations 
Environment;  il  Program  (UNEP)  Ozone 
Secretariat  at  http://www.unep.org/ 
ozone/  and  Ic  ok  for  the  "Status  of 
Ratification  ". 

Article  4.  p  iragraph  8  of  the  Protocol 
recognizes  th;  it  countries  may  actually 
be  complying  with  relevant  control 
measures  wit  lout  having  officially 
ratified  the  Pi  otocol  or  its  relevant 
Amendments  and  permits  the  Parties  to 
meet  and  dete  rmine  that  imports  from 
and  exports  t(  these  countries  are 
permitted.  Thsrefore.  EPA  is  reserving 
Annex  2  of  ap  pendix  C  for  any  country 
determined  b;  ■  the  Parties  to  be 
complying  wi  :h  the  relevant  control 
measures. 

EPA  is  publ  ishing  this  rule  without 
prior  proposa  because  we  view  this  as 
a  noncontrovt  rsial  amendment  and 
anticipate  no  idverse  comment.  No 
adverse  comn  ent  is  expected  due  to  the 
fact  that  the  U  S.  Senate  gave  its  advice 
and  consent  t(  i  ratification  of  the 
Montreal  Ame  ndment  on  October  9, 
2002.  and  this  rule  simply  adopts  one  of 
the  provisions  contained  in  that 
Amendment. '  'he  regulated  producers, 
importers  and  exporters  attended  both 
meetings  of  th  ?  Parties  to  the  Montreal 
Protocol  the  y  ;ar  that  the  trade  ban 
provisions  we  "e  agreed  through  an 
an^endment.  E  PA  did  not  hear  from  the 
producers,  im  jorters  and  exporters 
when  this  pro  'ision  was  up  for 
consideration  jy  the  Parties.  Therefore, 
we  do  not  anti  cipate  any  adverse 
comments  on  his  action.  Establishing 
such  a  trade  b;  in  is  now  standard 
practice  undei  the  Protocol  for 
controlled  ozone-depleting  substances. 
However,  in  tl  e  "Proposed  Rules" 
section  of  toda  y's  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  tie  proposal  to  implement 
the  methyl  brc  mide  trade  bans  if 
adverse  comm  3nts  are  filed.  This  rule 
will  be  effecti\  e  on  October  23,  2003 
without  furthe  r  notice  unless  we  receive 
adverse  commjnt  by  August  25,  2003 
(or,  if  a  public  hearing  is  requested,  by 
September  18,  2003).  If  EPA  receives ' 


adverse  comment,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  persons 
interested  in  commenting  must  do  so  at 
this  time. 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  EPA  and 
OMB  that  this  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  previously  approved  the 
information  collection  requirements  that 
can  be  used  to  implement  today's  direct 
final  rule.  The  previously  approved  ICR 
is  assigned  OMB  control  number  2060- 
0170  (EPA  ICR  No.  1432.21). 

There  is  no  additional  paperwork 
burden  as  a  result  of  this  rule.  Current 
record  keeping  will  allow  EPA  to 
implement  the  provisions  of  today's 
action. 

The  information  collection  previously 
approved  will  be  used  to  implement  the 
trade  ban  in  paragraph  1  qua  under 
Article  4  of  the  Montreal  Protocol  for 
methyl  bromide.  The  information 
collection  under  this  rule  is  authorized 
under  sections  603(b)  and  603(d)  of  the 


Clean  Air  Act  Amendments  of  1990 
(CAA).  This  information  collection  is 
conducted  to  meet  U.S.  obligations 
under  Article  7,  Reporting 
Requirements,  of  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer  (Protocol);  and  to  carry  out  the 
requirements  of  Title  VI  of  the  CAA, 
including  sections  603  and  614. 

The  reporting  requirements  included 
in  this  rule  are  intended  to: 

(1)  Satisfy  U.S.  obligations  under  the 
international  treaty.  The  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Protocol),  to  report  data 
under  Article  7; 

(2)  Fulfill  statutory  obligations  under 
Section  603(b)  of  Title  VI  of  the  Clean 
Air  Act  Amendments  of  1990  (CAA)  for 
reporting  and  monitoring; 

(3)  Provide  information  to  report  to 
Congress  on  the  production,  use  and 
consumption  of  class  I  controlled 
substances  as  statutorily  cequired  in 
section  603(d)  of  title  VI  of  the  CAA. 

EPA  informs  respondents  that  they 
may  assert  claims  of  business 
confidentiality  for  anv  of  the 
information  they  submit.  Information 
claimed  confidential  will  be  treated  in 
accordance  with  the  procedures  for 
handling  information  claimed  as 
confidential  under  40  CFR  part  2, 
subpart  B,  and  will  be  disclosed  only  to 
the  extent,  and  by  means  of  the 
procedures,  set  forth  in  that  subpart.  If 
no  claim  of  confidentiality  is  asserted 
when  the  information  is  received  by 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
respondents  (40  CFR  2.203). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
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C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Snnall  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq. 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impact  of  today's  rule 
on  small  entities,  small  entities  are 
defined  as:  (1)  A  small  business  that  is 
identified  by  the  North  American 
Industry  Classification  System  (NAICS) 
Code  in  the  Table  below;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


NAICS 

small  busi- 

- 

ness  size 

Category 

NAICS 
code 

SIC 
code 

standard 
(in  number 
of  employ- 
ees or  mil- 
lions of 
dollars) 

1.  Chemical 

and  Al- 

lied Prod- 

ucts, 

NEC 

424690 

5169 

100 

Based  on  an  analysis  of  the  U.S. 
exports  of  methyl  bromide  to  specific 
countries,  EPA  has  determined  that  only 
3  countries  of  the  50  to  whom  U.S. 
producers  of  methyl  bromide  have 
exported  over  the  past  three  years 
would  be  impacted  because  they  have 
not  yet  ratified  the  Copenhagen 
Amendments  to  the  Protocol. 
Specifically,  the  rule  would  ban  the 
export  of  41  metric  tonnes  to  Cyprus. 
Cote  d'lvoire,  and  the  United  Arab 
Emriates  compared  to  an  average  export 
from  the  entire  U.S.  of  5,236  metric 
tonnes.  These  countries  represent  less 
than  1%  of  all  U.S.  exports  of  methyl 
bromide  for  the  years  2000,  2001,  and 
2002.  So,  economic  impacts  for  U.S. 
producers  of  methyl  bromide  would  be 
extremely  minimal.  The  rule  will  not 
constrain  U.S.  farmers'  ability  to  obtain 
methyl  bromide  from  importers  because 
the  major  methyl  bromide  exporting 
countries  have  already  ratified  the 
Copenhagen  Amendments. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 


action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
will  not  impose  any  requirements  on 
small  entities.  None  of  the  entities 
affected  by  this  rule  are  considered 
small  as  defined  by  the  NAICS  Code 
listed  above. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local 
and  tribal  goveriunents,  in  the  aggregate, 
or  by  the  private  sector,  of  SI  00  million 
or  more  in  any  one  year.  If  a  written 
statement  is  required  under  section  202. 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulator}' 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Section  203  of  the  UMRA  requires  the 
Agency  to  establish  a  plan  for  obtaining 
input  from  and  informing,  educating, 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
affected  by  the  rule.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to  . 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  by  State,  local  and  tribal 
goverrunents,  in  the  aggregate,  or  by  the 
private  sector,  in  any  one  year.  The 
provisions  in  today's  rule  fulfill  the 
obligations  of  the  United  States  under 
the  international  treaty.  The  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer,  as  well  as  those 
requirements  set  forth  by  Congress  in 
section  614  of  the  Clean  Air  Act. 
Viewed  as  a  whole,  all  of  today's 
amendments  do  not  create  a  Federal 
mandate  resulting  in  costs  of  $100 
million  or  more  in  any  one  year  for 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  for  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 


the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments; 
therefore,  EPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments  under  section  203.  Finally, 
because  this  proposal  does  not  contain 
a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  from 
elected  state,  local,  and  tribal  officials 
under  section  204. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  oh  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  State  law,  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule  is 
expected  to  primarily  affect  importers 
and  exporters  of  methyl  bromide.  EPA 
is  not  aware  of  any  current  uses  of 
methyl  bromide  by  public  sector 
entities.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 
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F.  Executive 
and  Coordinbtion 
Government'. 


Order  131 75:  Consultation 
With  Indian  Tribal 


Executive 
"Consultatioh 
Indian  Triba 
67249.  NoveAiber 
to  develop  ai 
ensure 

tribal  official ; 
regulatory 
implications, 
have  tribal  i 
Executive  Or  ier 
rule  does  not 
affect  the 


governments 
enforceable 
Indian  tribal 
Executive  Or Jer 
to  this  rule 
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3rder  13175,  entitled 
and  Coordination  with 
Governments"  (65  PR 

9.  2000),  requires  EPA 
accountable  process  to 
ingful  and  timely  input  by 
in  the  development  of 
icies  that  have  tribal 
'  This  final  rule  does  not 
plications,  as  specified  in 

13175.  Today's  final 
significantly  or  uniquely 
con^munities  of  Indian  tribal 
It  does  not  impose  any 
djuties  on  communities  of 
;overnments.  Thus, 

13175  does  not  apply 


G.  Applicabil  >ty  of  Executive  Order 
13045:  Protec  Hon  of  Children  From 
Environmentt  \i  Health  &■  Safety  Risks 

Executive  C  irder  13045:  "Protection  of 
Children  fron  Environmental  Health 
Risks  and  Saf  ;ty  Risks"  (62  PR  19885. 
April  23,  199  ')  applies  to  any  rule  that: 
(1)  Is  determi  led  to  be  "economically 
significant"  a  ;  defined  under  Executive 
Order  12866.  ind  (2) concerns  an 
environments  1  health  or  safety  risk  that 
EPA  has  reasc  n  to  believe  may  have  a 
disproportion  ite  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmenta  1  health  or  safety  effects  of 
the  planned  n  ile  on  children,  and 
explain  why  t  le  planned  regulation  is 
preferable  to  c  ther  potentially  effective 
and  reasonabl  v  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  i  egulatory  actions  that  are 
based  on  heal  h  or  safety  risks,  such  that 
the  analysis  n  quired  under  section  5- 
501  of  the  Ore  er  has  the  potential  to 
influence  the   egulation.  This  is  not 
such  a  rule,  ar  d  therefore  E.O.  13045 
does  not  appl;  .  This  rule  is  not  subject 
to  E.O.  13045  Decause  it  implements 


specific  trade 


neasures  adopted  under 


the  Montreal  1  rotocol  and  required  by 


section  614  of 


H.  Executive 
Significantly 
Distribution, 

This  rule  is 
action"  as 


def  n 


Albania  

Algeria  

Angola  

Antigua  and  Barbuda 


the  CAA. 


Qrder  13211:  Actions  That 
ffect  Energy  Supply, 
Use 


cr 


lot  a  "significant  energy 
ed  in  Executive  Order 


13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  PR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rulemaking  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

VII.  Congressional  Review 

A.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  October  23,  2003. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedure. 


Foreign  state 


Air  pollution  control,  Chemicals, 
Exports,  Imports,  Methyl  Bromide, 
Ozone  layer. 

Dated:  July  11,2003. 
Linda  J.  Fisher, 

Acting  Administrator. 

m  For  reasons  set  out  in  the  preamble, 
title  40  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

■  1.  The  authority  citation  for  subpart  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpart  A— Production  and 
Consumption  Controls 

■  2.  Section  82.4  is  amended  by  adding 
paragraph  (1)(5). 

§  82.4    Prohibitions  for  Class  I  Controlled 
Substances. 


(1)  *   *   * 

(5)  Import  or  export  any  quantity  of  a 
controlled  substance  listed  in  Class  I, 
Group  VI,  in  Appendix  A  to  this 
subpart,  from  or  to  any  foreign  state  not 
Party  to  the  Copenhagen  Amendments 
(as  noted  in  Appendix  C,  Annex  1,  to 
this  subpart),  unless  that  foreign  state  is 
complying  with  the  Copenhagen 
Amendments  (as  noted  in  Appendix  C, 
Annex  2.  to  this  subpart). 
*        *         *        *        * 

■  5.  Appendix  C  to  Subpart  A  is  revised 
to  read  as  follows: 

Appendix  C  to  Subpart  A  of  Part  82— 
Parties  to  the  Montreal  Protocol,  and 
Nations  Complying  With,  But  Not 
Parties  To,  The  Protocol 

Annex  1  to  Appendix  C  of  Subpart  A — 
Parties  to  the  Montreal  Protocol  (as  of 
January  29,  2003) 

The  check  mark  [/]  means  the 
particular  country  ratified  the  Protocol 
of  the  specific  Amendment  package. 
Amendment  packages  are  identified  by 
the  name  of  the  city  where  the 
amendment  package  was  negotiated  and 
agreed.  Updated  lists  of  Parties  to  the 
Protocol  and  the  Amendments  can  be 
located  at:  http://www.unep.org/ozone/ 
ratifshtml. 


Montreal 
protocol 


• 
/ 
/ 
• 


London 
amendments 


• 
• 


Copenhagen 
amendments 


• 
• 


Montreal 
amendments 


Beijing 
amendments 
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Foreign  state 


Montreal  London  Copenhagen 

protocol  amendments        amendments 


Montreal 
amendments 


Beijing 
amendments 


Argentina 

Armenia 

Australia  

Austria  

Azerbaijan  

Bahamas 

Bahrain  

Bangladesh  

Barbados 

Belarus 

Belgium 

Belize 

Benin  

Bolivia 

Bosnia  and  Herzegovina 

Botswana  

Brazil  , 

Brunei  Darussalam 

Bulgaria 

Burkina  Faso 

Burundi -. 

Cambodia 

Cameroon  

Canada : 

Cape  Verde 

Central  African  Republic  

Chad 

Chile  

China 

Colombia 

Comoros 

Congo  

Congo,  Democratic  Republic  of 

Costa  Rica  

Cote  d  Ivoire 

Croatia 

Cuba 

Cyprus 

Czech  Republic 

Denmark 

Djibouti  

Dominica 

Dominican  Republic  

Ecuador  

Egypt  

El  Salvador 

Estonia  

Ethiopia  

European  Community  

Federated  States  of  Micronesia 
Fiji 


Finland  

France 

Gabon  

Gambia 

Georgia  

Germany  

Ghana  

Greece  

Grenada 

Guatemala 

Guinea 

Guinea  Bissau 

Guyana  ._ 

Haiti  

Honduras 

Hungary 

Iceland 

India  

Indonesia 

Iran,  Islamic  .... 

Ireland  

Israel  


/ 
/ 
/ 
• 
/ 
/ 
• 
• 
• 

• 
• 

• 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
• 
/ 
/ 
/ 
• 
/ 
/ 
/ 
/ 
/ 
• 

• 
• 
• 
• 
• 

• 
/ 
/ 
/ 
• 
• 
/ 
/ 
/ 
/ 
• 
/ 
/ 
/ 
/ 
• 
/ 
/ 
/ 
/ 
• 
• 
/ 
/ 
• 
/ 
/ 
/ 
/ 
• 
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Foreign  state 


ic  People's  Republic  of 
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Japan  

Jordan  

Kazakhstan 

Kenya  

Kiribati  
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Annex  2  to  Appendix  C  of  Subpart  A — 
Nations  Complying  with,  But  Not 
Parties  to,  the  Protocol  [Reserved] 

|FR  Doc.  0:i-18856  Filed  7-24-03:  8:4,5  am] 
BILLING  CODE  656O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[FRL-7535-9] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Withdrawal  of  Final 
Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Because  the  United  States 
Environmental  Protection  Agency  (EPA) 
received  adverse  comment,  we  are 
withdrawing  the  direct  final  rule  for 
Identification  and  Listing  of  Hazardous 
Waste;  Final  Exclusion,  delisting 
petition  from  Bekeart  Steel,  Dyersburg, 
Tennessee.  We  published  the  direct 
final  rule  on  June  2.  2003,  (68  FR 
32645-32656).  We  stated  in  Uiat  direct 
final  rule  that  if  we  received  adverse 


comment  by  July  17,  2003,  we  would 
publish  a  timely  withdrawal  in  the 
Federal  Register.  We  subsequently 
received  adverse  comment  on  that  direct 
final  rule.  EPA  is  withdrawing  the  direct 
final  rule  on  the  delisting  petition 
submitted  by  Bekaert  Steel,  Inc,  for  the 
Dyersburg,  Tennessee  facility. 
DATES:  The  direct  final  rule  published  at 
68  FR  32645,  June  2,  2003,  is  withdrawn 
as  of  July  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  this 
withdrawal  of  direct  final  rule,  please 
contact  Ms.  Jewell  Grubbs,  Chief,  RCRA 
Enforcement  and  Compliance  Branch, 
(Mail  Code  4WD-RCRA).  U.S. 
Environmental  Protection  Agency, 
Region  4,  Sam  Nunn  Atlanta  Federal 
Center.  61  Forsvth  Street,  SW.,  Atlanta. 
Georgia  30303,  (404)  562-8568.  or  call, 
toll  free,  (800)  241-1754,  and  leave  a 
message,  with  your  name  and  phone 
number,  for  Ms.  Jewell  Grubbs  to  return 
your  call.  Questions  may  also  be  e- 
mailed  to  Ms.  Jewell  Grubbs  at 
Gruhbs.jeweU@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
published  a  Direct  Final  Rule  on  June  2, 
2003,  granting  the  delisting  petition 
submitted  by  Bekaert  Steel.  Inc. 
(Bekaert)  for  an  F006  waste  water 
treatment  sludge  from  electroplating 


operations,  where  Bekaert  manufactured 
copper  plated  steel  cord  for  the 
automobile  tire  industry'.  The  rule 
would  have  become  effective  on  August 
1,  2003,  without  further  notice,  unless 
EPA  received  adverse  comment  by  July 
17,  2003.  The  direct  final  rule  45-day 
public  comment  period  explained  that  if 
we  received  adverse  comments,  we 
would  withdraw  the  relevant  direct 
final  action. 

We  received  adverse  comment  and  are 
therefore  withdrawing  the  direct  final 
rule  approving  Bekaert's  delisting 
petition.  Commentors  argued  that  EPA 
could  not  issue  a  delisting  petition 
bbsed  on  another  identical  facility's 
data,  and  that  the  regulations 
specifically  require  the  delisting  to  be    • 
based  on  site  specific  information. 
Therefore,  for  the  petition  to  be 
complete  Bekaert  should  submit  at  a 
minimum,  three  additional  data  points 
from  the  Dyersburg,  Tennessee  facility 
to  support  the  initial  delisting  petition. 
The  three  additional  data  points  must  be 
collected  in  compliance  with  40  CFR 
260.22.  and  be  sufficient  to  demonstrate 
the  temporal  and  spatial  variability  of 
the  petitioned  waste.  EPA  shall  review 
the  data  submitted  and  shall  publish  a 
proposed  rule  to  provide  public  notice 
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Dated:  July  1 
Jewell  Harper. 

Acting  Direrlot 
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decision  and  collect 
the  preposed  decision. 

List  of  Subjedts  in  40  CFR  Part  261 

Environme  itai  protection.  Hazardous 
ing,  Reporting  and 
requirements. 

r.  3001(0  RCRA,  42  U.S.C. 


i.  200.3. 


nio 


Waste  Management  Division. 
5  Filed  7-24-03:  8:45  am| 


65e)-50-P 


DEPARTMEI^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services        1 

42  CFR  Parts]411  and  489 

[CMS-1475-FCI 

RIN  0938-AM6! 


Medicare  Prog 
Insurance  Reg 


AGENCY:  Cent(  rs  for  Medicare  & 
Medicaid  .Sen  ices  (CMS),  HHS. 
ACTION:  Final  ule  with  comment  period. 


summary:  Thi 
period  removi  s 
portion  of  §4{  9 
regulations.  T  lese 
by  a  court  to  h  b 
Medicare  Sec( 
that  are  found 
the  Social  Secbrity 
court  held  tha 
portion  of  §4^9 
to  the  extent 


a 


require  provi 
bill  Medicare 
billing  a  liabil 
maintaining  a 
beneficiar)''s  1  , 
settlement  dui  i 
period. 

DATES:  Effective 
with  comment 
August  25.  20(  3 
Comment  d^te 
comments  if 
appropriate 
ADDRESSES  section 
on  September 
ADDRESSES:  In 
to  file  code  CMS 
staff  and 


final  rule  with  comment 

§411.54(c)(2)anda 

.20(g)  from  our 

se  regulations  were  held 

inconsistent  with  the 
ndary  Payer  provisions 
in  section  1862(b)(2)(a)  of 
Act.  Specifically,  the 
§  411.54(c)(2)  and  a 

20(g)  are  unenforceable 
these  regulations 
and  suppliers  to  only 
ind  prohibits  them  from 
ty  insurer  or  asserting  or 
ien  against  a 

bility  insurance 
ng  the  "promptly" 


t  lat 
c  ers 


resou  rce 
accept  comments 
transmission, 
(one  original  a  id 
following  addi  bss 
Medicare  &  Mi  d 


ram;  Third  Party  Liability 
lulations 


date:  This  final  rule 
period  is  effective  on 


we 


ac  dress. 


We  will  consider 
receive  them  at  the 
as  provided  in  the 
no  later  than  5  p.m. 
13.  2003. 

commenting,  please  refer 
-1475-FC.  Because  of 
limitations,  we  cannot 
by  facsimile  (FAX) 
(lail  written  comments 
two  copies)  to  the 
ONLY:  Centers  for 
icaid  Services, 


Department  of  Health  and  Human 
Services,  Attention:  CMS-1475-FC,  PO 
Box  8013,  Baltimore,  MD  21244-8013, 

Please  allow  sufficient  time  lur  us  to 
receive  mailed  comments  on  time  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  two  copies)  to  one  of 
the  following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW.. 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-8013. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  if  you  wish  to  retain  proof 
of  filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Ripley.  (410)  786-0970. 
SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  recorded 
and  processed,  generally  beginning 
approximately  4  weeks  after  the 
publication  of  the  document,  at  the 
headquarters  of  the  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244, 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  (410) 786-7197. 

I.  Background 

Under  section  1862(b)(2)(A)  of  the 
Social  Security  Act  (the  Act),  Medicare 
payments  may  not  be  made  for  any  item 
or  service  for  which  payment  has  been 
made  or  can  reasonably  be  expected  to 
be  made  "promptly"  (as  determined  in 
accordance  with  our  regulations)  under 
a  liability  insurance  policy.  The 
regulations  at  §411.54(c)('2)  and  a 
portion  of  §  489.20(g)  require  providers 
and  suppliers  (including  physicians)  to 
bill  Medicare  for  Medicare  covered 
services.  These  regulations  also  prohibit 
those  providers  and  suppliers  from 
billing  a  liability  insurer  or  asserting  or 
maintaining  a  lien  against  the 
beneficiary's  insurance  settlement, 
regardless  of  when  the  liability  insurer 


is  billed  or  when  the  lien  is  asserted. 
After  the  regulations  at  §  411.54(c)(2) 
and  §  489.20(g)  were  published,  but 
before  the  effective  date,  the  American 
Hospital  Association  (AHA),  filed  a 
lawsuit  on  behalf  of  its  member 
hospitals  to  prevent  us  from 
implementing  these  sections.  (See 
American  Hospital  Association  (AHA) 
V.  Sullivan.  1990  WL  274639  (D.D.C. 
May  24,  1990),)  During  the  litigation, 
the  parties  stipulated  to  allow  providers 
to  bill  liability  insurers  or  assert  or 
maintain  a  lien  against  a  beneficiary's 
insurance  settlement. 

The  court  ultimately  held  that  this 
statutory  provision  (that  prohibits 
Medicare  from  making  payment  where 
liability  insurance  that  is  expected  to 
pay  promptly  exists)  permits  a  provider 
to  seek  payment  from  insurance  or 
assert  or  maintain  a  lien  against  the 
beneficiary's  insurance  settlement 
during  the  "promptly"  period. 
Therefore,  we  were  unable  to  implement 
§41 1.54(c)(2)  and  the  portion  of 
§  489.20(g)  that  states,  "except  when  the 
primary  payer  is  a  liability  insurer  and 
except  as  provided  in  paragraph  (j)  of 
this  section."  The  court  took  no  action 
affecting  existing  special  rules  for 
Oregon.  The  court  also  did  not  address 
billing  a  liability  insurer  or  asserting  or 
maintaining  a  lien  after  the  expiration  of 
the  "promptly"  period.  The  AHA 
decision  has  not  been  appealed. 
Therefore,  to  the  extent  that 
§  411.54(c)(2)  and  a  portion  of 
§  489.20(g)  are  inconsistent  with  the 
court's  decision,  they  are  unenforceable. 

In  light  of  the  AHA  decision,  we  are 
continuing  the  policy  which  we 
stipulated  during  the  AHA  case  with 
respect  to  all  providers  and  suppliers 
(including  physicians);  that  is,  we  are 
allowing  them  to  bill  liability  insurers 
or  assert  or  maint&in  liens  on  a 
beneficiary's  liability  insurance 
settlement  rather  than  billing  Medicare, 
The  Commerce  Clearing  House,  Inc. 
(CCH)  published  two  policy  memoranda 
that  addressed  the  issue  of  billing  a 
liability  insurer  or  asserting  or 
maintaining  a  lien  against  a 
beneficiary's  liability  insurance 
settlement,  referring  to  the  holding  in 
the  AHA  case.  (Medicare  &  Medicaid 
Guide  (CCH)  45,  187  at  53,  508-53,  512 
(1997).  The  first  policy  memorandum 
entitled.  "Provider  and  Supplier  Billing 
When  Medicare  is  Secondary  Payer  to 
Liability  Insurance — Information",  is 
dated  August  21,  1995.  The  second 
policy  memorandum  entitled  "  Charges 
to  Beneficiaries  and  Handling  Improper 
Collections  By  Providers  and  Suppliers 
When  Medicare  is  Secondary  Payer  to 
Liability  Insurance — Action  ",  is  dated 
March  12,  1996.  These  memoranda  can 
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be  obtained  by  calling  the  contact 
person  listed  in  this  final  rule  with 
comment  period  or  by  accessing  the 
CMS  Web  site:  http://www.cms.hhs.gov. 

To  date,  we  have  not  enforced 
§  411,54  (c)(2)  or  the  portion  of 
§  489.20(g)  that  is  inconsistent  with  the 
court's  decision.  Because  §411. 54(c)(2) 
was  written  without  regard  to  the  pre- 
and  post  "promptly"  period,  we  are 
removing  this  section  in  its  entirety, 
even  though  the  AHA  decision  found  it 
unenforceable  only  during  the 
"promptly"  period.  This  final  rule  with 
comment  period  does  not  establish  lien 
rights  that  are  not  available  to  providers 
and  suppliers  (including  physicians) 
under  State  law.  The  final  rule  with 
comment  period  does  not  alter  the 
prohibition  against  double  billing:  that 
is,  it  does  not  allow  a  provider  or 
supplier  (including  a  physician)  to  bill 
Medicare  and  simultaneously  bill  the 
liability  insurer  or  assert  or  maintain  a 
lien  against  the  beneficiary's  liability 
insurance  settlement. 

II.  Provisions  of  the  Final  Rule 

The  final  rule  with  comment  period 
removes  §41 1.54(c)(2)  and  revises 
paragraphs  (c)  and  (d)  of  our 
regulations.  It  also  removes  the  words 
"except  when  the  primary  payer  is  a 
liability  insurer  and  except  as  provided 
in  paragraph  (j)  of  this  section  "  from 
§  489.20(g). 

III.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  when  a 
collection  of  information  requirement  is 
submitted  to  the  OMB  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  OMB  should  approve  an  • 
information  collection,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected, 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 


Section  411.54    Limitation  on  Charges 
When  a  Benefician'  Has  Received  a 
Liability  Insurance  Payment  or  Has  a 
Claim  Pending  Agamst  a  Liability 
Insurer 

Section  411.54(c)  states  that  a  hospital 
must,  upon  request,  furnish  to  the 
beneficiary'  or  his  or  her  representative 
an  itemized  b^l  of  the  hospital's 
charges. 

This  requirement,  which  is  subject  to 
the  PRA,  is  not  being  revised  in  this 
regulation.  The  burden  associated  with 
this  requirement  is  currently  captured 
under  OMB  control  number  0938-0565, 
which  is  approved  through  November  of 
2005. 

We  have  submitted  a  copy  of  this  final 
rule  with  comment  period  to  OMB  for 
its  review  of  the  information  collection 
requirements  described  above.  These 
requirements  are  not  effective  until  they 
have  been  approved  by  OMB. 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following:  Centers  for 
Medicare  and  Medicaid  Services,  Office 
of  Strategic  Operations  and  Regulatory 
Affairs,  Division  of  Regulations 
Development  and  Issuances.  Attn.: 
Dawn  Willinghan  (Attn:  CMS-1475-F). 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Office  of  Information  and  Regulator}' 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503, 
Attn:  Brenda  Aguilar,  CMS  Desk  Officer. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority,  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary',  or  contrary'  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued.  The  AHA  decision  holds  that  the 
Medicare  Secondary  Payer  provisions 
permit  a  provider  to  seek  payment  from 
that  insurance  or  assert  or  maintain  a 
lien  against  the  beneficiary's  insurance 
settlement  during  the  "promptly" 
period.  To  the  extent  that  §41 1.54(c)(2) 
and  a  portion  of  §  489.20(g)  are 
inconsistent  with  the  court's  decision, 
they  are  unenforceable.  Good  cause 
exists  to  waive  notice  and  comment 


because  the  agency's  action  to  remove 
§  41 1 .54(c)(2)  and  revise  §  489.20(g)  is 
compelled  by  the  AHA  decision. 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  final  rule 
with  comment  period. 

V.  Regulatory  Impact 

We  have  examined  the  impacts  of  this 
final  rule  with  comment  period  as 
required  by  E.\ecutive  Order  12866 
(September  1993.  Regulatory-  Planning 
and  Review),  the  Regulatory  Flexibility 
Act  (RFA)  (September  16,  1980,  Pub.  L. 
96-354).  section  1102(b)  of  the  Social 
Security  Act.  the  Unfunded  Mandates 
Reform' Act  of  1995  (Pub.  L.  104-4).  and 
Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessar>',  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  We  have  determined  that 
the  effect  of  this  final  rule  on  the 
economy  and  the  Medicare  program  is 
negligible.  Therefore,  this  final  rule  is 
not  a  major  rule  as  defined  in  Title  5, 
United  States  Code,  section  804(2)  and 
is  not  an  economically  significant  rule 
under  Executive  Order  12866. 

Because  these  regulations  have  been 
unenforceable  since  the  AHA  decision, 
the  impact  of  this  regulation  is  limited 
to  the  expected  elimination  of  potential 
lawsuits  that  may  be  brought  against 
hospitals  by  beneficiaries  seeking  to 
require  hospitals  to  bill  Medicare  for  the 
cost  of  their  treatment.  Since  1990  we 
have  been  aware  of  only  several  cases 
where  beneficiaries  have  brought 
litigation  against  hospitals  seeking  State 
court  orders  requiring  the  hospitals  to 
bill  Medicare.  The  beneficiaries  have 
based  their  cases  on  the  published 
regulations.  While  we  do  not  believe 
that  many  such  suits  have  or  will  be 
filed,  individual  hospitals  can  spend 
substantial  monies  defending  these 
types  of  lawsuits.  Beneficiaries  who 
bring  these  suits,  only  to  lose  based  on 
the  State  court's  reading  of  CMS'  policy, 
also  may  be  responsible  for  some 
attorneys'  costs  and  may  be  responsible 
for  fees  for  the  hospital's  attorneys  in 
some  cases.  To  the  extent  that  this 
regulation  clarifies  CMS  policy  by 
eliminating  unenforceable  regulations, 
we  believe  that  the  number  of  lawsuits 
filed  may  decline. 
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List  of  Subjects 

42  CFR  Part  411 

Kidney  diseases,  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  485 

Grant  programs — health,  Health 
facilities.  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  follows: 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

■  1 .  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1 302  and  1871  of  the 
Social  SetiJrify  Act  (42  IJ.S.C.  1302  and 
1395hh). 

■  2.  Section  411.54  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  41 1 .54    Limitation  on  charges  when  a 
beneficiary  has  received  a  liability 
insurance  payment  or  has  a  claim  pending 
against  a  liability  insurer. 

***** 

(c)  Itemized  bill.  A  hospital  must, 
upon  request,  furnish  to  the  beneficiary 
or  his  or  her  representative  an  itemized 
bill  of  the  hospital's  charges. 

(d)  Exception — (1)  Prepaid  health 
plans.  If  the  services  were  furnished 
through  an  organization  that  has  a 
contact  under  section  1876  of  the  Act 
(that  is,  an  HMO  or  CMP),  or  through  an 
organization  that  is  paid  under  section 
1833(a)(1)(A)  of  the  Act  (diat  is.  through 
an  HCPF)  the  rules  of  §  417.528  of  this 
chapter  apply. 

(2)  Special  rules  for  Oregon.  For  the 
State  of  Oregon,  because  of  a  court 
decision,  and  in  the  absence  of  a 
reversal  on  appeal  or  a  statutory 
clarification  overturning  the  decision, 
there  are  the  following  special  rules: 

(i)  The  provider  or  supplier  may  elect 
to  bill  a  liability  insurer  or  place  a  lien 
against  the  beneficiary's  liability 
settlement  for  Medicare  covered 
services,  rather  than  bill  only  Medicare 
for  Medicare  covered  services,  if  the 
liability  insurer  pays  within  120  days 
after  the  earlier  of  the  following  dates: 

(A)  The  date  the  provider  or  supplier 
files  a  claim  with  the  insurer  or  places 
a  lien  against  a  potential  liability 
settlement. 

(B)  The  date  the  ser\'ices  were 
provided  qr.  in  the  case  of  inpatient 
hospital  services,  the  date  of  discharge. 


(ii)  If  the  liability  insurer  does  not  pay 
within  the  120-day  period,  the  provider 
or  supplier: 

(A)  Must  withdraw  its  claim  with  the 
liability  insurer  and/or  withdraw  its  lien 
against  a  potential  liability  settlement. 

(B)  May  only  bill  Medicare  for 
Medicare  covered  ser\'ices. 

(C)  May  bill  the  beneficiary  only  for 
applicable  Medicare  deductible  and  co- 
insurance amounts  plus  the  amount  of 
any  charges  that  may  be  made  to  a 
beneficiary  under  413.35  of  this  chapter 
(when  cost  limits  are  applied  to  these 
services)  or  under  489.32  of  this  chapter 
(when  services  are  partially  covered). 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

■  1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1 102  and  1871  of  the     ' 
Social  Security  Act  (42  U.S.C.  1.302  and 
1395hh). 

■  2.  Section  489.20  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§489.20    Basic  commitments. 

***** 

(g)  To  bill  other  primary  payers  before 
Medicare. 


Authority:  Section  1862(b)(2)(A)  of  the 
Social  Security  .\ct  (42  U.S.C.  laa-iY) 

(Catalog  of  Federal  Dome.stic  .Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  Iune6.  2003. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Senices. 

Approved:  June  30.  2003. 
Tommy  G.  Thompson, 

Sccrt'taiy. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  25  and  101 

[ET  Docket  No.  98-206;  RM-9147;  RM-9245: 
FCC  03-97] 

Order  To  Deny  Petitions  for 
Reconsideration  of  MVDDS  Technical 
and  Licensing  Rules  in  the  12  GHz 
Band 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document  the 
Commission  affirms  the  technical  rules 
and  procedures  dealing  with  sharing  of 
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spectrum  between  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
and  Direct  Broadcast  Satellite  (DBS)  and 
Non-geostationary  (NGSO)  fixed 
satellite  service  (FSS)  in  the  12.2-12.7 
6Hz  band  that  the  Commission  adopted 
in  the  Memorandum  Opinion  and  Order 
and  Second  Report  and  Order  (Second 
R&O).  The  Commission  also  affirms  the 
dismissal  of  the  pending  license 
applications  to  provide  terrestrial 
service  in  the  12.2-12.7  GHz  band.  The 
Commission  takes  these  actions  in  the 
course  of  addressing  the  petitions  for 
reconsideration  that  were  filed  in 
response  to  the  Second  R&-0  in  this 
proceeding.  The  Commission  amends  or 
clarifies  certain  rule  sections,  but 
otherwise  denies  the  petitions  for 
reconsideration.  The  adoption  of  the 
amended  rules  and  the  disposition  of 
the  petitions  for  reconsideration  will 
facilitate  initiation  of  MVDDS  in  the 
12.2-12.7  GHz  band. 
DATES:  Effective  August  25,  2003,  except 
§  25.146  which  contains  information 
collection  requirements  that  have  not 
been  approved  by  0MB.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 
Written  comments  on  the  new  and/or 
modified  information  collection(s)  must 
be  submitted  by  the  public.  Office  of 
Management  and  Budget  (OMB)  and 
other  interested  parties  on  or  before 
September  23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Thayer,  Office  of  Engineering  and 
Technology.  (202)  418-2290,  TTY  (202) 
418-2989,  e-mail:  gthayer@fcc.gov; 
Jennifer  Burton,  Wireless 
Telecommunications  Bureau,  (202)  418- 
7581,  TTY  (202)  418-7581,  e-mail 
jburton@fcc.gov.  For  additional 
information  concerning  the  information 
collections  contained  in  this  document, 
contact  Les  Smith  at  (202)  418-0217,  or 
via  the  Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summciry  of  the  Commission's  Fourth 
Memorandum  Opinion  and  Order,  ET 
Docket  No.  98-206.  FCC  03-97,  adopted 
April  22,  2003,  and  released  April  29, 
2003.  The  full  text  of  this  Commission 
decision  is  available  on  the 
Commission's  Internet  site  at  http:// 
nixiwfcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
document  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  445  12th  Street, 
SW..  Room,  CY-B402.  Washington.  DC 
20554.  Alternative  formats  are  available 


to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365.  File 
comments  with  the  Office  of  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov, 
and  to  Kim  A.  Johnson,  OMB  Desk 
Officer,  Room  10236  NEOB,  725  17th 
Street,  NW.,  Washington,  DC  20503  or 
via  the  Internet  to  Kim 
A.fobnson@omb.eop.gov. 

Summary  of  the  Fourth  Memorandum 
Opinion  and  Order 

1.  DBS  Issues.  In  this  Fourth 
Memorandum  Opinion  and  Order 
(Fourth  MO&Oj,  the  Commission 
affirms  that  the  four  regional  EPFD 
limits  and  die  14  dBm  EIRP  limit 
adopted  for  MVDDS  operation 
constitute  objective  standards  that  will 
prevent  harmful  interference  to  DBS  as 
defined  by  §  2.1  of  the  Commission's 
rules  and  will  provide  certainty  that, 
along  with  other  reasonable  procedures 
that  were  adopted,  can  be  discerned  and 
relied  upon  by  DBS  operators.  The 
Commission  declines  to  adopt  higher 
EIRP  and  EPFD  limits  for  rural  areas 
because  the  adopted  standards  are 
sufficiently  conservative  to  protect  DBS 
in  general  application  while  preserx'ing 
the  flexibility  for  each  MVDDS  provider 
to  make  its  own  business  decisions 
about  what  type  of  transmission  system 
best  suits  its  needs. 

2.  The  Commission  affirms  that  the 
rules  and  procedures  adopted  in  the 
Second  R&O,  (ET  Docket  No.  98-206), 
67  FR  43031.  June  26,  2002  comply  with 
the  legislative  history  and  provisions  of 
the  Rural  Local  Broadcast  Signal  Act 
(RLBSA)  and  the  Satellite  Home  Viewer 
Protection  Act  (SHVIA)  ^  that  prohibit 
harmful  interference  to  DBS.  The 
Commission  finds  that,  under  the 
powers  granted  by  the  Communications 
Act,  it  was  proper  to  define  interference 
standards  in  terms  of  EPFD  and  EIRP 
limits  on  MVDDS  that  it  concluded 
would  prevent  harmful  interference  to 
DBS.  The  Commission  further  finds  that 
the  adoption  of  these  standards 
complies  with  the  Administrative 
Procedure  Act  (APA)  because  they  were 


'  Satellite  Home  Viewer  Improvpnient  Act  (Jf  1999 
iSHVIAI/Rural  Local  Broadcast  Signal  Act  IRLBSAI. 
See  Public  Law  106-113,  113  STAT.  1501.  1.501.\- 
544  TO  101A-545.  Act  of  Nov.  29.  1999  (enacting 
S.1948.  including  the  SHVIA  and  RLBSA.  Titles  1 
and  II  of  the  Intellectual  Property  and 
C^ommunications  Omnibus  Reform  Act  of  1999). 


developed  through  the  usual  notice  and 
comment  rule  making  process. 

3.  The  Commission  affirms  that  the 
rules  and  procedures  adopted  in  the 
Second  R&O  do  not  violate  other 
Commission  rules  or  international  radio 
regulations,  and  are  consistent  with  the 
regulatory  histon,'  of  DBS  and  FS 
allocations  in  the  12  GHz  band  because 
MVDDS.  unlike  previous  FS  operations, 
is  designed  to  coexist  with  DBS  and 
because  the  adopted  rules  and 
procedures  will  prevent  harmful 
interference  to  DBS; 

4.  The  Commission  affirms  the  self- 
mitigation  responsibilities  adopted  in 
the  Second  R&O  for  new  DBS  receivers 
and  finds  that  they  are  consistent  with 
the  primary  status  of  DBS  because,  due 
to  their  modest,  effective  and 
infrequently  required  nature,  they  strike 
an  appropriate  public  interest  balance 
that  will  result  in  more  efficient 
spectrum  utilization  and  will  facilitate 
compliance  with  the  non-harmful 
interference  provisions  of  the  statutes 
while  allowing  initiation  of  a  new 
service. 

5.  The  Commission  finds  that 
adequate  notice  was  given  for  the 
computer  model  used  to  derive  the 
EPFD  limits  on  MVDDS,  and  that  the 
various  inputs  for  this  model — 
including  using  a  10%  increase  in  DBS 
unavailability  as  a  starting  point  rather 
than  as  a  hard  limit,  the  "double 
averaging  "  of  EPFDs,  and  the  decision 
not  to  include  "wing  satellites" — are 
reasonable  and  supported  by  the 
evidence  of  record  particularly  in  light 
of  the  deficiencies  or  impracticalities 
involved  in  other  models  that  were 
considered. 

6.  The  Commission  affirms  that  the 
"safety  valve"  rule,  as  written,  is 
sufficiently  specific  and  is  a  useful  tool 
to  ensure  that  MVDDS  operations  fully 
protect  DBS.  Consistent  .with  past 
practice,  the  Commission  notes  that  in 
many  cases  it  has  provided 
opportunities  for  licensees  to  petition 
for  adjustments  to  rules  (outside  the 
waiver  process)  without  specifying  in 
exacting  detail  how  such  a  filing  should 
be  made. 

7.  The  Commission  affirms  its 
decision  to  require  that  MVDDS  conduct 
a  site  survey  as  specified  in 

§  101.1440(b)  of  the  Commission's  rules 
and  finds  that,  in  conjunction  with 
other  adopted  procedures,  it  has 
provided  Sufficient  detail  and 
specificity — similar  in  nature  to  the 
broad  good-faith-based  guidelines  that 
have  proven  to  be  both  workable  and 
beneficial  in  other  proceedings — that 
the  Commission  concludes  will  protect 
DBS  customers  in  this  proceeding. 
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will  reduce  disputes  to  a  minimum,  and 
this  time  frame  will  ensure  that 
licensees  participate  in  conflict 
resolution  in  good  faith. 

13.  The  Commission  affirms  its 
decision  to  dismiss  the  pending 
applications  of  Broadwave  Network, 
LLC  (Northpoint),  PDC  Broadband 
Corporation  (Pegasus),  and  Satellite 
Receivers,  Ltd.  (SRL)  because  the 
original  Ku-band  Cut-Off  Notice  did  not 
provide  adequate  notice  for  all  entities 
interested  in  filing  applications  for 
licenses  to  provide  terrestrial  services  in 
the  12  GHz  band.  The  Commission 
further  finds  that  its  decision  to  dismiss 
the  pending  applications  is  consistent 
with  the  LOCAL  TV  Act  because  there 

is  no  evidence  that  Congress  explicitly 
ordered  the  Commission  to  limit 
terrestrial  applications  in  this  band  to 
those  already  on  file  and  validated  by 
independent  testing. 

14.  The  Commission  finds  that  the 
rules  and  procedures  adopted  in  the 
Second  R&O  do  not  violate  the 
Administrative  Procedure  Act  [APA) 
because  the  decisions  were  fully 
explained  and  rationally  based  upon  all 
the  information  in  the  record  and, 
therefore,  are  not  arbitrary,  capricious  or 
contrary  to  law. 

15.  The  Commission  finds  that  the 
adoption  of  the  Second  R&O  did  not 
violate  the  provisions  of  the 
Government  in  the  Sunshine  Act 
(Sunshine  Act)  because  the  item  was  not 
adopted  at  an  open  meeting  as  defined 
by  the  Act  and  that,  therefore,  the 
Sunshine  Act  is  not  applicable. 

16.  The  Commission  dismisses,  as 
repetitious,  the  petitions  for 
reconsideration  to  the  extent  that  they 
challenge  the  underlying  decision  in  the 
First  Report  and  Order.  66  FR  10601, 
February  16.  2001,  and  Further  Notice  of 
Proposed  Rulemaking.  66  FR  7607, 
January  24.  2001.  in  this  proceeding  to 
authorize  MVDDS  in  the  12  GHz  band, 
and  to  the  extent  the\  challenge  the 
determination  made  in  the 
memorandum  opinion  and  order 
portion  of  the  Second  R&O  that  MVDDS 
is  authorized  on  a  primary,  rather  than 
secondary,  non-harmful  interference 
basis  as  to  DBS. 

17.  The  Commission  denies  as  not 
ripe,  because  it  relies  upon  purely 
speculative  conjecture,  a  petition  for 
reconsideration  that  asserts  that  DBS 
providers  might  at  some  time  in  the 
future  suffer  a  "regulatory  taking"  as  the 
result  of  being  required  to  increase 
satellite  power  to  overcome  MVDDS 
interference. 

18.  NGSO  FSS  Issues.  The 
Commission  affirms  the  - 1 33  dBW/m-^/ 
4kHz  PFD  limit  at  3  km,  and  the  10  km 
separation  rules  for  MVDDS  because 


they  provide  reasonable  interference 
protection  to  NGSO  FSS  and  strike  a 
reasonable  balance  between  affording 
the  first  in  service  provider  with  easier 
and  better  use  of  the  band  while  not 
unduly  precluding  deployment  by  the 
later-in  provider.  The  Commission 
affirms  its  finding  that  an  alternate 
NGSO  FSS  protection  scheme  proposed 
by  one  petitioner  is  unduly  complex 
and  provides  no  benefit  over  the 
adopted  limits. 

19.  The  Commission  amends 
§  25.139(a)  to  reflect  that  the 
information  NGSO  FSS  licensees  are 
required  to  provide  MVDDS  should  be 
construed  narrowly  and  that  only 
information  necessary  to  achieve  the 
required  10  km  separation  under 

§  25.139(b)  needs  to  be  provided. 

20.  The  Commission  clarifies  the 
NGSO  FSS  low-angle  PFD  limit  of 
§25.208(o)  for  MVDDS  protection.  The 
limit  will  be  treated  in  a  manner 
consistent  with  the  rules  for  NGSO  FSS 
and  BSS  sharing  where  validation  (i.e., 
"hard  limit")  and  operational  [i.e.,  can 
be  exceeded  so  long  as  they  are  not 
exceeded  into  an  operational  receiver) 
EPFD  limits  were  adopted".  The  low- 
angle  PFD  limit  adopted  by  the 
Commission  in  the  Second  R&-0  for 
MVDDS  protection  is  therefore  intended 
to  be  an  operational  limit  which  means 
that  it  does  not  need  to  be  met  in  all 
cases  so  long  as  it  is  not  exceeded  into 
an  operational  MVDDS  receiver.  To 
clarify  this  intent,  the  Commission 
modifies  §  25.146  to  add  paragraph  (g) 
to  specify  that  the  required  technical 
showing  shall  demonstrate  the  NGSO 
FSS  system  is  capable  of  meeting  the 
Hmits  specified  in  §  25.208(oj.  The 
Commission  also  amends  §25.208(o)  to 
require  that  the  specified  power  flux 
density  shall  not  be  exceeded  into  an 
operational  MVDDS  receiver. 

21.  The  Commission  clarifies  the 
MVDDS  emission  mask  by  amending 
the  footnote  immediately  after  the 
definition  of  "B"  in  §  ldl.lll(a)(2)(i)  to 
add  the  proviso  that  the  emission  mask 
only  applies  at  the  12.2-12.7  GHz  band 
edges  and  does  not  restrict  MVDDS 
channelization  bandwidths  within  the 
band. 

22.  Paperwork  Reduction  Act 
Analysis:  This  Fourth  Memorandum 
Opinion  and  Order  contains  a  new  or 
modified  information  collections.  This 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  to  comment 
on  the  information  collections 
contained  in  the  Fourth  Memorandum 
Opinion  and  Order,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
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Public  Law  104-13.  Public  and  agency 
comments  are  due  September  23,  2003. 

Final  Regulatory  Flexibility 
Certification 

23.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),^  requires  that 
a  regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment  rule 
making  proceedings,  unless  the  agency 
certifies  that  "the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  ^  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction.'"*  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern  " 
under  the  Small  Business  Act.^  A 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).*^ 

24.  Under  the  amended  rules  adopted 
in  the  Fourth  Memorandum  Opinion 
and  Order,  DBS  licensees  are  required  to 
provide  the  MVDDS  licensee  with  a  list 
of  only  those  new  DBS  customer 
locations  that  have  been  installed  in  the 
30-day  period  following  the  MVDDS 
notification  and  that  the  DBS  licensee 
believes  may  receive  harmful 
interference  or  where  the  prescribed 
equivalent  power  flux  density  (EPFD) 
limits  may  be  exceeded.  This 
requirement  is  less  burdensome  than  the 
rule  adopted  in  the  Second  R&O^  that 
required  disclosure  of  all  DBS  customer 
locations  under  similar  circumstances. 
Furthermore,  under  the  amended  rules, 
DBS  licensees  are  required  to  provide 
merely  the  information  deemed 
necessary  by  DBS  licensees  to  enable 
others  to  take  into  account  the  presence 
of  MVDDS  transmitters.  This 
requirement  is  less  burdensome  than  the 
rule  adopted  in  the  Second  R&O  that 


-The  RFA.  see  5  L'.S.C.  601—612.  has  been 
amended  by  the  Small  Business  Regulaton' 
Enforcement  Fairness  Act  of  19fl6  (SBREFA).  Public 
Law  104-121.  Title  II.  110  Stat.  857  (1996). 

>5U.S.C.  fi05(b). 

"SU.S.C.  601(6). 

^  5  II.S.C.  601(3)  (incorporating  by  reference  the 
deflnition  of  "small-business  concern"  in  the  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publislies  such  definition(s)  in  the 
Federal  Register." 

"15  U.S.C.  632. 

"  Second  RBO.  17  FCC  Red  9614  (2002). 


imposed  direct  responsibility  on  DBS 
licensees  for  proper  siting  of  future  DBS 
receivers  to  take  into  account  the 
presence  of  MVDDS. 

25.  Licensees  of  NGSO  FSS  systems 
are  required  to  submit,  ninety  days  prior 
to  the  initiation  of  service  to  the  public, 
a  technical  showing  that  demonstrates 
that  they  are  capable  of  meeting  low- 
angle  radiation  limits  specified  in 

§  25.208(o)  of  the  Commission's  rules 
for  the  12.2-12.7  GHz  band.  Finally, 
licensees  of  NGSO  FSS  systems  are 
required  under  the  amended  rules  to 
ensure  that  the  PFD  limit  is  not 
exceeded  into  an  operational  MVDDS 
receiver.  Taken  together,  these 
requirements  are  less  burdensome  than 
those  adopted  in  the  Second  R&O 
because  they  merely  require  a  showing 
that  the  NGSO  FSS  system  is  capable  of 
meeting  (instead  of  demonstrating  the 
system  has  factually  met)  the  specified 
technical  limits,  and  because  the  PFD 
limit  need  only  be  met  into  operational, 
rather  than  all,  MVDDS  receivers. 

26.  These  changes  are  deregulatory 
because  they  lessen  compliance 
requirements.  Therefore,  we  certif\'  that 
the  requirements  of  the  Fourth 
Memorandum  Opinion  and  Order  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

27.  The  Commission  will  send  a  copy 
of  the  Fourth  Memorandum  Opinion 
and  Order,  including  a  copy  of  this 
Final  Regulator}'  Flexibility 
Certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act."  In  addition,  the  Fourth 
Memorandum  Opinion  and  Order  and 
this  final  certification  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the 
SBA.9 

Ordering  Clauses 

28.  Pursuant  to  sections  4(i),  302, 
303(e)  303(f),  303(g),  303(r)  and  405  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  302,  303(e), 
303(f),  303(g)  and  405,  the  petitions  for 
reconsideration  filed  by  Pegasus 
Broadband  Corporation,  MDS  America, 
Inc.,  EchoStar  Satellite  Corporation  and 
DIRECTV,  Inc.,  SkyBridge  L.L.C.,  SES 
Americom,  Inc.,  and  Satellite 
Broadcasting  and  Communications 
Association  Are  denied. 

29.  Parts  25  and  101  of  the 
Commission's  rules  are  amended  as 
specified  in  the  rule  changes,  effective 
August  25,  2003,  except  §  25.146  which 
contains  information  collection 
requirements  which  have  not  been 
approved  by  the  Office  of  Management 


"Sees  U.S.C.  801(a)(1)(A). 
»  See  5  U.S.C.  605(b). 


and  Budget  ("OMB").  The  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 
This  action  is  taken  pursuant  to  sections 
4(i),  303(c),  303(f),  303(g)  303(r)  and 
309(j)  of  the  Communications  Act  of    v 
1934,  as  amended,  47  U.S.C  154(i), 
303(c).  303(fl,  303(g),  303(r)  and  309(j). 

30.  It  is  further  ordered  that  the 
proceeding  in  ET  Docket  No.  98-206  is 
terminated. 

List  of  Subjects 

47  CFR  Part  25 

Communications  common  calriers, 
Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements.  Satellites,  Securities,  and 
Telecommunications. 

47  CFR  Part  101 

Communications  equipment.  Radio,  • 
and  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  25 
and  101  as  follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

■  1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4.  301.  .302.  303.  307.  .309 
and  332  of  the  Communications  Act.  as 
amended.  47  U.S.C.  Sections  1,54.  301.  .302.- 
303.  307.  309.  and  332.  unless  otherwise 
noted. 

■  2.  Section  25.139  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§25.139    NGSO  FSS  coordination  and 
Information  sharing  t>etween  MVDDS 
licensees  in  the  12.2  GHz  to  12.7  GHz  band. 

(a)  NGSO  FSS  licensees  shall 
maintain  a  subscriber  database  in  a 
format  that  can  be  readily  shared  with 
MVDDS  licensees  for  the  purpose  of" 
determining  compliance  with  the 
MVDDS  transmitting  antenna  spacing 
requirement  relating  to  qualifying 
existing  NGSO  FSS  subscriber  receivers 
set  forth  in  §  101.129  of  this  chapter. 
This  information  shall  not  be  used  for 
purposes  other  than  set  forth  in 
§  1G1.129  of  this  chapter.  Only  sufficient 
information  to  determine  compliance 
with  §101.129  of  this  chapter  is 
required. 
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PART  101— FIXED  MICROWAVE 
SERVICES 


■  5.  The  authority 
continues  to  ret  d 

Authority:  47  L 


■  6.  Section  101 
revising  paragn 
follows: 


§101.111     Emission  limitations. 
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(2)*    * 
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frequency  of  w 
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assigned  frequency  by  more  than  50 
percent  up  to  and  including  250  percent 
of  the  authorized  bandwidth:  As 
specified  by  the  following  equation  but 
in  no  event  less  than  50  decibels: 
A  =  35  +  0.8(P  -  50)  +  10  Log,,,  B. 
(Attenuation  greater  than  80  decibels 
is  not  required.) 
where: 
A  =  Attenuation  (in  decibels)  below 

the  mean  output  power  level. 
P  =  Percent  removed  from  the  carrier 

frequency. 
B  =  Authorized  bandwidth  in  MHz. 
MVDDS  operations  in  the  12.2-12.7 
GHz  band  shall  use  24  megahertz 
for  the  value  of  B  in  the  emission 
mask  equation  set  forth  in  this 
section.  MVDDS  operations  in  the 
12.2-12.7  GHz  bands  shall  use  24 
megahertz  for  the  value  of  B  in  the 
emission  mask  equation  set  forth  in 
this  section.  The  emission  mask 
limitation  shall  only  apply  at  the 
12.2-12.7  GHz  band  edges  and  does 
not  restrict  MVDDS  channelization 
bandwidth  within  the  band. 
***** 

■  8.  Section  101.1440  is  amended  by 
revising  paragraph  (d)(2)  and  (e)  to  read 
as  follows. 

§  101.1440    MVDDS  protection  of  DBS. 

***** 

(d)  *   *   * 

(2)  No  later  than  forty-five  days  after 
receipt  of  the  MVDDS  system 
information  in  paragraph  (d)(1)  of  this 
section,  the  DBS  licensee(s)  shall 
provide  the  MVDDS  licensee  with  a  list 
of  only  those  new  DBS  customer 
locations  that  have  been  installed  in  the 
30-day  period  following  the  MVDDS 
notification  and  that  the  DBS  licensee 
believes  may  receive  harmful 
interference  or  where  the  prescribed 
EPFD  limits  may  be  exceeded.  In 
addition,  the  DBS  licensee(s)  could 
indicate  agreement  with  the  MVDDS 
licensee's  technical  assessment,  or 
identify  DBS  customer  locations  that  the 
MVDDS  licensee  failed  to  consider  or 
DBS  customer  locations  where  they 
believe  the  MVDDS  licensee  erred  in  its 
analysis  and  could  exceed  the 
prescribed  EPFD  limit. 
***** 

(e)  Beginning  thirty  days  after  the  DBS 
licensees  are  notified  of  a  potential 
MVDDS  site  in  paragraph  (d)(1)  of  this 
section,  the  DBS  licensees  are 
responsible  for  providing  information 
they  deem  necessary  for  those  entities 
who  install  all  future  DBS  receive 
antennas  on  its  system  to  take  into 
account  the  presence  of  MVDDS 
operations  so  that  these  DBS  receive 
antermas  can  be  located  in  such  a  way 


as  to  avoid  the  MVDDS  signal.  These 
later  installed  DBS  receive  antennas 
shall  have  no  further  rights  of  complaint 
against  the  notified  MVDDS 
transmitting  antenna(s). 
***** 

[FR  Doc.  03-19090  Filed  7-24-03;  8:45  am] 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 
[Docket  OST-2003-15676] 
RIN2105-AD14 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs:  Drug  and  Alcohol 
Management  Information  System 
Reporting 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  The  Department  of 
Transportation's  Office  of  Drug  and 
Alcohol  Policy  and  Compliance 
(ODAPC)  is  revising  the  Management 
Information  System  (MIS)  forms 
currently  used  within  five  U.S. 
Department  of  TrcUisportation  (DOT) 
agencies  and  the  United  States  Coast 
Guard  (USCG)  for  submission  of  annual 
drug  and  alcohol  program  data.  The 
DOT  agencies  are:  Federal  Motor  Carrier 
Safety  Administration  (FMCSA); 
Federal  Aviation  Administration  (FAA); 
Federal  Transit  Administration  (FTA); 
Federal  Railroad  Administration  (FRA); 
and  Research  and  Special  Programs 
Administration  (RSPA).  The  Department 
is  streamlining  the  annual  reporting  of 
drug  and  alcohol  program  data  to  DOT 
agencies  through  use  of  a  one-page  MIS 
data  collection  form.  The  Department  is 
standardizing  across  the  DOT  agencies 
the  information  collected  and  reducing 
the  amount  of  data  reported  by 
transportation  employers.  If  a  DOT 
agency  requires  supplemental  data,  the 
DOT  agency  will  address  those  issues 
separately. 

DATES:  Effective  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
L.  Swart,  Drug  and  Alcohol  Policy 
Advisor  at  202-366-3784  (voice)  202- 
366-3897  (fax)  or  at: 
jim.swart@ost.dot.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Five  DOT  agencies  and  the  USCG 
collect  drug  and  alcohol  program  data 
from  their  regulated  employers  on  an 
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annual  basis.  Employers  compile  this 
data  on  MIS  forms  and  each  form  is 
DOT-agency  specific.  In  fact,  twenty-one 
MIS  data  collection  forms  will  be 
replaced  within  the  DOT  agencies  by 
the  new  single-format  form.  The 
Department  believes  that  data  collection 
and  entry  will  be  greatly  simplified  for 
transportation  employers  and  the 
Department  if  a  single  form  is  utilized 
throughout  the  transportation  industries 
and  the  DOT  agencies. 

All  drug  and  alcohol  testing 
conducted  under  DOT  authority  uses  a 
standard  form  for  drug  testing — Federal 
Drug  Testing  Custody  and  Control 
Form — and  a  standard  form  for  alcohol 
testing — DOT  Alcohol  Testing  Form.  In 
essence,  use  of  standard  testing  forms 
serves  to  limit  MIS  reporting  to  a  finite 
number  of  data  elements.  Therefore,  a 
core  set  of  data  elements  will  make  up 
the  new  MIS  form  which  all 
transportation  employers  will  complete, 
as  appropriate,  for  their  companies  and 
the  DOT  agencies  regulating  them. 

This  MIS  form  will  simplify  and 
streamline  data  recording  for 
transportation  employers  and  will 
require  employers  to  enter  less  data.  In 
addition,  because  the  form  contains 
fewer  data  elements  and  is  on  a  one- 
page  format,  it  can  be  more  easily 
entered  and  processed  via 
electronically-based  systems.  As  an 
.  added  benefit,  there  is  a  single  set  of 
MIS  instructions  for  all  transportation 
employers,  regardless  of  DOT  agency. 

However,  not  every  DOT  agency 
expects  information  for  all  potential 
data  elements  (e.g.,  RSPA  does  not 
conduct  random  alcohol  testing),  and 
some  data  elements  may  be  collected 
through  some  means  other  than  MIS 
(e.g.,  USCG  receives  alcohol  data 
immediately  following  each  post- 
accident  testing  event).  The  form's 
instructions  highlight  some  of  those 
peculiar  testing  differences,  and 
companies  not  required  to  conduct  or 
report  certain  types  of  tests  will  simply 
leave  those  sections  blank  or  may  enter 
zeros.  For  instance,  because  USCG 
wants  no  alcohol  testing  data  on  the 
MIS  form,  USCG-regulated  employers 
will  leave  blank  (or  enter  zeros  in) 
Section  IV  of  the  form.  In  addition, 
when  no  testing  was  done  or  no  results 
were  received  for  particular  data 
elements,  employers  may  leave_ those 
items  blank  or  insert  zeros. 

The  Department  issued  a  notice  of 
proposed  rulemaking  (NPRM)  on 
September  30,  2002  (67  FR  61306), 
asking  for  comments  and  suggestions  for 
changes  to  the  MIS  form  and  process.  In 
response  to  the  NPRM,  we  received  a 
modest  amount  of  comments  from  a 
dozen  or  so  individuals,  groups,  and 


associations.  The  final  rule  responds  to 
all  those  comments.  The  final  rule  also 
makes  significant  modifications  to  the 
previous  DOT  agency  MIS  forms. 

Additional  Background  Issue 

In  the  NPRM  we  said,  'On  June  6, 
2002,  President  Bush  announced  his 
proposal  to  create  a  Cabinet-level 
homeland  security  department.  Inside 
this  new  department,  the  President 
proposes  to  put  several  agencies, 
including  the  USCG.  The  President 
urged  Congress  to  pass  legislation  to 
create  the  new  Department  of  Homeland 
Security.  This  process  may  take  some 
time.  As  a  result,  if  you  have  USCG  ties 
and  MIS  interests,  please  submit  your 
comments  to  this  NPRM.  We  will 
consider  congressional  and  presidential 
action  regarding  the  USCG  and 
homeland  security  in  the  final  rule." 

The  Department  of  Homeland 
Security  (DHS)  has  been  established  and 
the  usee's  being  part  of  that  cabinet 
agency  is  reality.  However,  the  USCG 
intends  to  keep  49  CFR  part  40  as  an 
incorporated  part  of  its  regulated 
industry  testing  rules — 46  CFR  part  16. 
Consequently,  the  USCG  intends  to 
follow  part  40  regulations  applicable 
(e.g.,  part  40  alcohol  rules  do  not  apply) 
to  the  marine  industry  until  such  time 
as  resources  permit  them  to  create  their 
own  rules,  should  that  become 
necessary  in  the  future.  The  USCG 
intends  to  rely  upon  49  CFR  part  40  for 
testing  procedures,  guidance,  and 
interpretations.  They  also  intend  to 
remain  a  part  of  the  MIS  form,  its 
process,  and  its  related  regulation 
section  in  part  40.  Therefore,  USCG- 
regulated  employers  will  continue  to 
report  on  this  MIS  form  until  further 
notice. 

ODAPC  desires  to  support  the  USCG 
efforts  to  facilitate  a  seamless  transition 
ft-om  DOT  to  DHS.  In  this  light,  we  will 
support  the  USCG's  use  of  49  CFR  part 
40  in  their  regulated  industry  testing 
program.  [We  view  USCG's  use  of  part 
40  as  being  similar  to  DOT's  required 
incorporation  of  Department  of  Health   . 
and  Human  Services  (HHS)  laboratory 
regulations  and  guidance  into  part  40. 1 
In  this  light,  the  MIS  regulation,  form, 
and  instructions  will  continue  to 
reference  the  USCG  as  a  DOT  agency 
even  though  it  became  part  of  DHS  on 
March  1,  2003. 

Effective  Dates 

The  Department  has  decided  that  use 
of  the  new  MIS  form  will  be  required  for 
employer  MIS  submissions  in  CY  2004 
documenting  CY  2003  data.  Therefore, 
employers  must  immediately  adopt 
.provisions  in  the  rule  which  will  permit 
them  to  start,  as  appropriate,  collection 


of  the  required  data  and  which  establish 
how  companies  are  to  determine  the 
number  of  employees  upon  which  2003 
random  testing  is  based. 

Discussion  of  Significant  Comments  to 
the  Docket 

Comment:  The  vast  majority  of 
commenters  supported  the  Department's 
decision  to  streamline  and  simplify  the 
various  MIS  forms  currently  in  use  into 
one  form  that  will  be  used  across  all 
DOT  agencies.  Most  expressed  the  belief 
that  doing  so  will  enhance  accuracy  of 
data  being  reported  and  the  efficiency  of 
those  employers  and  service  agents  who 
will  be  tasked  with  providing  the 
reports.  A  few  commenters  suggested 
that  the  new  form  will  also  be  more 
easily  processed  through  electronic 
means  (when  those  are  up  and  running) 
than  would  the  variety  of  past  MIS 
iterations. 

Two  commenters  believed  the  new 
form  did  not  effectively  address  the 
needs  of  data  collection.  One  of  these 
commenters  expressed  the  belief  that 
much  more  information  needed  to  be 
collected  and  needed  to  be  collected  on 
a  more  frequent  than  once  per  year 
basis.  The  other  commenter  indicated 
that  use  of  one  specific  DOT  agency's 
MIS  forms  should  not  be  changed 
because  those  forms  best  fit,  the 
commenter  asserts,  the  needs  of  a 
particular  industry  which  the 
commenter  represents  (and  because 
companies  do  not  wish  to  change 
established  reporting  programs  which 
are  geared  to  provide  the  information 
required  on  current  forms). 

DOT  Response:  We  agree  with  the 
preponderance  of  commenters  who 
supported  use  of  a  single  form  across  all 
modes  of  transportation.  We  agree  with 
the  majority  of  commenters  who 
supported  use  of  a  trimmed-down 
version  of  the  form.  We  agree  with 
commenters  who  believed  the  new  form 
readily  lends  itself  to  electronic  transfer 
of  items  and  data.  In  this  light,  it  is 
important  to  note  that  the  new  form 
represents  an  all  important  first  step  in 
the  Department's  desire  to  have  this 
form  on-line  and  to  permit  electronic 
transmission  of  data.  The  fact  that  one 
form  will  be  used  throughout  the 
transportation  industry'  makes  the 
difficult  task  of  designing  the  system 
much  simpler  (to  say  nothing  of  our 
being  able  to  obtain  accurate  data  in 
consistent  fields  across  all  DOT 
agencies). 

The  Department,  after  reaching  a  self- 
imposed  deadline  date  for  the 
publication  of  the  NPRM,  did  not  intend 
for  the  new  form  to  be  used  to  collect 
2002  MIS  information.  To  do  so  would 
have  meant  a  change  in  the  way 
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companies  tha  had  already  collected 
2002  data  wou  d  have  had  to  download 
that  informatioti.  In  addition,  many 
companies  had  not  been  collecting  vital 
data  regarding  efusals  to  test. 
Therefore,  use  if  the  new  form  will  be 
required  in  CY  2004  for  collecting  data 
representing  C  :'  2003  testing. 

During  2003  the  Federal  Transit 
Administratior  (FTA)  has  agreed  to 
field-test  an  eU  ctronic  data  collection 
system  using  d  ita  elements  of  the  new 
form.  The  FTA  will  select  transit 
systems  for  reporting  MIS  data  as  part 
of  this  field-tes;.  FTA's  Volpe  Center 
resources  will  i  :oordinate  the  data 
collection.  Thr  )ugh  field-testing  we  can 
expose  the  Vol  je-developed  system 
software  to  a  w  ide  range  of  equipment 
and  real-world  usage.  This  field  test  will 
be  accomplishe  d  with  an  eye  toward 
full  implement  ition  across  all  DOT 
agencies  as  soo  n  as  possible.  We  believe 
the  revised  MI5  form  and  its  data  format 
represent  the  b  ;st  way  to  accomplish 
the  Department  "s  ultimate  goal  of  having 
full  automatior  for  MIS  submissions. 
Early  demonstrations  of  FTA's  system 
have  shown  fh(  <  design  to  be  very  user- 
friendly  and  ui  complicated  for  the 
input  required  data. 

Comment:  Several  commenters 
expressed  the  c  oncern  that  employers 
could  believe  t  le  data  requirements  no 
longer  reflectec  on  MIS  forms  are  being 
de-emphasized  by  the  DOT  agencies. 
Most  of  these  c  immenters  wished  us  to 
reiterate  the  im  Dortance  of  training 
information  th<  t  will  no  longer  be  asked 
for  on  the  MIS  brm. 

DOT  Respon  ;e:  As  we  stated  in  the 
NPRM.  the  iter  is  for  which  we  are  no 
longer  asking  a  e  items  that  DOT 
agencies  can  ol  tain  in  a  variety  of  other 
ways  and  in  otl  ler  venues  and  formats. 
It  is  worth  reite  rating  that  the  vast 
majority  of  iten  is  removed  from  the  MIS 
form  remain  inr  portant.  Employers 
would  be  remis  s,  to  say  nothing  about 
being  in  violati  ^n  of  part  40  and  DOT 
agency  regulati  jns,  if  they  chose  not  to 
obtain,  maintai  i,  and  furnish 
information  rec  uired  by  regulations. 
Employers  and  serv'ice  agents  will  be  in 
clear  violation  if  regulations  and  subject 
to  sanctions  if  I  le  DOT  agency 
requirements  (« .g.,  for  supervisory 
training,  for  rec  ordkeeping)  are  now 
ignored  simply  because  the  data 
generated  by  th  ose  requirements  are  no 
longer  being  recorded  on  the  MIS  form. 

Comment:  Tae  bulk  of  commenters 
supported  how  the  Department 
proposed  to  coi  mt  the  number  of 
covered  emplo;  ees  [i.e..  employees 
subject  to  testir  g  because  they  perform 
DOT  safety-sen  sitlve  duties]  using  the 
averaging  form  ila.  Some  commenters, 
while  supportii  ig  the  averaging  formula 


method,  expressed  concern  for 
companies  that  make  random  selections 
on  a  daily  or  weekly  basis  (as  opposed 
to  those  selecting  monthly  or  quarterly). 
Only  one  commenter  expressed  the 
desire  to  use  a  number  determined  at 
the  start  of  the  year  believing  it  simpler 
than  factoring-in  employee  census 
fluctuations.  This  commenter  believed 
that  doing  so  would  be  better  than 
having  an  employer  determine  the 
average  number  of  employees  at  year's 
end — which  Was  not  an  idea  proposed 
by  the  Department  in  the  NPRM.  In 
addition,  this  commenter  indicated  that 
employers  represented  by  the 
commenter  did  not  know  how  many 
safety-sensitive  employees  they  actually 
employ  throughout  the  year. 

DOT  Response:  The  Department 
believes  the  calculation  of  the  employee 
average  will  be  the  best  way  for 
employers  to  determine  the  number  of 
covered  employees  eligible  for  DOT 
testing  throughout  the  year.  This 
process  will  more  readily  enable 
employers  to  take  into  account 
employment  of  seasonal  workers: 
periods  of  downsizing;  and  business 
start-ups  and  other  increases  in 
employee  numbers.  To  fix  the  number 
of  covered  employees  at  the  start  of  a 
year  does  not  take  those  important 
factors  into  consideration.  For  some 
employers,  establishing  the  number  at 
the  start  of  the  year  may  lead  to  their 
conducting  much  more  random  testing 
than  required,  and  for  others,  far  too 
little  random  testing. 

Companies  that  do  not  know  how 
many  employees  they  employ  and 
release  from  employment;  do  not  know 
how  many  eligible  employees  are  in 
each  random  selection  pool;  and  do  not 
know  if  eligible  employees  are  placed 
into  and  taken  out  of  random  selection 
pools  have  problems  irrespective  of  how 
the  MIS  form  is  completed. 

In  any  case,  the  Department  believes 
the  best  way  for  the  random  testing 
pools  to  be  kept  current  and  for  the 
random  testing  rate  to  reflect  the 
number  of  employees  actually 
performing  safety  sensitive  duties  is  the 
proposed  averaging  formula,  and  we 
have  adopted  it  in  this  regulation.  It  is 
imperative  that  companies  not  wait 
until  the  end  of  the  year  to  make  this 
calculation.  Companies  must  place  all 
covered  employees  into  the  pool,  know 
how  many  are  in  the  pool,  and  select 
and  test  the  appropriate  percentages. 

While  we  believe  that  companies 
conducting  their  random  testing  draws 
on  a  daily  or  weekly  basis  have 
computer  systems  sophisticated  enough 
to  factor  the  average  on  a  daily  or 
weekly  basis,  the  Department  will  not 
require  those  companies  to  do  so. 


However,  those  companies  conducting 
random  draws  more  frequently  than 
monthly  (e.g.,  daily,  weekly,  bi-weekly) 
will  not  be  required  to  do  the  averaging 
more  than  once  each  month.  And,  for 
example,  companies  selecting  monthly, 
must  calculate  monthly;  and  companies 
selecting  quarterly,  must  calculate 
quarterly. 

Comment:  One  conunenter  believed 
the  requirement  to  capture,  "refusal  to 
test"  data  would  be  too  complex  for 
employers.  This  commenter  also  stated 
that  counting  the  number  of  cancelled 
tests  would  also  add  a  burden  to 
employers,  although  the  commenter 
wished  to  have  cancelled  tests  counted 
toward  satisfaction  of  the  random 
testing  rate.  In  short,  this  commenter 
did  not  favor  changes  to  the  old  single-' 
industry-specific  forms. 

DOT  Response:  The  Department 
believes  that  the  testing  panorama  has 
changed  considerably  since  the 
inception  of  the  DOT  testing  program. 
Other  program  forms,  such  as  the  Breath 
Alcohol  Testing  Form  and  the  Federal 
Drug  Testing  Custody  and  Control  Form, 
have  changed  to  reflect  program 
changes.  We  believe  it  is  important  that 
the  MIS  form  transform  accordingly.  At 
one  time  the  Department  did  not 
envision  that  specific  reasons  for 
refusals  would  become  important 
enough  to  track.  However,  a  troubling 
industry  has  risen  whose  primary  goal 
is  to  "beat  the  drug  test."  Adulterated 
and  substituted  test  results  have 
increased  considerably:  when  we  speak 
of  refusals,  no  longer  are  we  simply 
talking  about  employees  failing  to 
appear  for  tests.  "Times  change  and  this 
refusal  delineation  is  now  important  for 
the  Department,  the  DOT  agencies,  and 
employers  to  have. 

As  proposed  in  the  NPRM,  we  have 
determined  that  refusals  to  test  should 
count  as  a  test  result — one  that  goes 
toward  satisfaction  of  a  company's 
random  testing  rate.  However,  we  do  not 
believe  that  cancelled  tests  should  count 
toward  satisfaction  of  the  rate.  We 
continue  to  support  part  40's  contention 
that  a  cancelled  test  does  not  count 
toward  compliance  with  DOT's  testing 
requirements. 

Again,  we  believe  a  single  MIS  format 
is  the  most  appropriate  approach.  We 
believe  that  the  many  items  we  no 
longer  desire  to  capture  on  the  form 
more  than  offset  the  few  new  collection 
requirements  for  refusals  and 
cancellations. 

Comment:  Two  commenters  believed 
the  collection  of  data  on  separate  sheets 
for  each  employee  category  would 
present  too  muchvvork  for  those 
charged  with  completing  the  form.  One 
commenter  supported  the  one-page 
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concept  while  recognizing  that  some 
companies  may  have  to  enter  data  on 
additional  sheets. 

DOT  Response:  The  Depaitment  gave 
a  lot  of  thought  to  this  issue,  but  did  not 
see  a  valid  way  around  separate  pages 
for  different  employee  categories,  at 
least  in  the  short  term.  Again,  it  is 
important  to  note  that  the  Department 
views  the  use  of  this  standard  format, 
one-page  MIS  form  to  be  a  logical  first 
step  in  providing  an  automated  system 
for  future  MIS  data  entry.  A  ""must"  for 
the  automated  system  will  be  the  ability 
of  the  employer  to  view  entrj'  options 
only  for  eligible  categories  of 
employees.  For  instance,  an  employer 
entering  MIS  data  online  for  the  FTA 
will  see  only  employee  categories 
corresponding  to  the  FTA  rules.  For  an 
employer  entering  MIS  data  for  the 
FAA,  only  those  FAA  employee 
categories  will  appear. 

Interestingly,  even  if  an  employer  has 
multiple  employee  categories,  the 
amount  of  information  collected  equates 
to  far  less  than  if  the  employer  used  the 
old  forms.  There  is  no  more  actual  work 
involved  in  entering  the  employee 
testing  data  even  if  using  separate 
sheets.  In  fact,  our  test  runs  of  the  form 
(e.g.,  to  obtain  industry  estimates  on  the 
amount  of  time  to  fully  complete  the 
form)  with  companies  having  multiple 
employee  categories  were  met  with 
positive  feedback.  From  those  estimates, 
we  concluded  that  completion  of  the 
form — even  with  multiple  sheets — will 
take  between  45  minutes  and  1.5  hours. 
For  the  old  MIS  forms,  estimates 
showed  that  the  '"EZ"  forms  took 
between  30  minutes  and  1  hour  to 
complete;  and  the  long  forms  took  2.5 
hours  each  (alcohol  and  drug)  to 
complete.  Again,  we  hold  that  the  time 
savings  is  substantial  using  the  new 
form  rather  than  the  multitude  of  old 
forms. 

Comment:  Two  commenters  asked  us 
to  clarif\'  MIS  requirements  for 
companies  reporting  MIS  data  to  more 
than  one  DOT  agency — companies  that, 
for  instance,  may  have  full-time  drivers 
and  full-time  pipeline  workers.  In 
addition,  they  asked  us  to  resolve 
confusion  over  how  to  record  testing 
data  for  employees  who  perform  duties 
that  are  regulated  by  more  than  one 
DOT  agency — for  example,  a  company's 
employees  drive  trucks  sometimes  and 
perform  safety-sensitive  railroad  duties 
at  other  times. 

DOT  response:  In  its  first  paragraph, 
the  NPRM's  MIS  instruction  form 
provided  guidance  for  companies 
regulated  by  more  than  one  DOT 
agency.  It  said,  "If  you  are  preparing 
reports  for  more  than  one  DOT 
Operating  Administration  (OA),  then 


you  must  submit  OA-specific  forms." 
We  have  maintained  that  text 
requirement  intact.  Therefore,  if  a 
company  has  drivers  and  pipehuL' 
workers  covered  under  FMCSA  and 
RSPA  regulations  respectively,  and  the 
company  is  asked  by  FMCSA  and  by 
RSPA  to  submit  MIS  data,  the  company 
should  send  an  MIS  report  on  its  drivers 
to  the  FMCSA  and  an  MIS  report  on  its 
pipeline  workers  to  RSPA. 

The  second  scenario  the  commenters 
brought  up,  how  to  record  MIS  data  for 
employees  who  perform  cross-modal 
safety  sensitive  duties  where  an 
employee  performs  duties  regulated  by 
two  or  more  DOT  agencies  (e.g.,  Uie 
employee  is  a  truck  driver  and  a 
pipeline  maintenance  worker),  is  more 
complex.  For  a  number  of  years,  DOT 
agency  rules  have  stipulated  that  a 
covered  employee,  subject  to  testing 
under  more  than  one  DOT  agency  rule 
for  the  same  employer,  would  be  subject 
to  random  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee's  safety- 
sensitive  duties. 

Further  complicating  the  issue 
becomes  the  fact  that  some  DOT 
agencies  (i.e..  RSPA  and  USCG)  do  not 
authorize  random  alcohol  testing  for 
employees.  So  while  an  employee  who 
drives  a  truck  and  performs  pipeline 
maintenance  for  a  company  may  carry 
nut  more  than  50%  of  his  or  her  duties 
under  RSPA  rules  and  be  in  a  RSPA 
random  pool  for  drug  testing,  that 
employee  must  still  be  in  an  FMCSA 
pool  for  random  alcohol  testing.  Or,  the 
company  can  choose  to  place  all  these 
employees  in  the  same  random  drug 
testing  pool  if  they  test  at  or  above  the 
highest  random  rates  established  by  the 
DOT  agency  under  whose  jurisdiction 
they  fall. 

The  Department  is  settling  the  issue 
by  stating  that  for  purposes  of  the  MIS 
form,  employees  covered  under  more 
than  one  DOT  agency  rule  need  only  be 
reported  on  the  MIS  form  for  the  DOT 
agency  under  which  they  are  randomly 
tested. 

.   For  example,  an  employee  conducting 
51%  of  her  safety-sensitive  work  under 
FMCSA  rules  will  be  randomly  tested 
under  those  rules  rather  than  under  the 
rules  of  another  DOT  agency  under 
which  she  performs  the  other  49%  of 
her  DOT  safety  sensitive  duties.  For  MIS 
purposes,  therefore,  she  will  be  counted 
and  her  tests  reported  onlv  under  the 
MIS  submission  to  the  FMCSA.  If  49% 
of  her  duties  are  under  FTA,  for 
instance,  she  will  not  appear  on  the 
FTA  MIS  submission  even  though  she 
would  continue  to  be  eligible  for  testing 
under  the  FTA  rule  for  post  accident 


and  reasonable  suspicion,  and  perhaps 
for  return-to-duty  and  follow-up  testing. 
Employers  may  have  to  explain  her 
testing  dala  to  FMCSA  and  FTA  ageiicv 
representatives  during  an  inspection  or 
audit. 

Additional  Discussion  of  Rule 

The  ODAPC  and  the  DOT  agencies 
have  revised  the  MIS  reporting 
requirements  to  standardize  the 
collection  of  data  for  the  agencies.  The 
proposed  rulemaking  will  impose  a  few 
new  requirements  for  data  collection; 
specifically,  data  related  to  information 
associated  with  the  revised  (65  FR  122, 
June  23,  2000)  Federal  Drug  Testing 
Custody  and  Control  Form.  However, 
the  overall  amount  of  required  data  is 
less  than  that  required  currently.  The 
Department  has  also  placed  the  MIS 
form  and  instructions  for  completing  it 
into  part  40.  The  forms  and  instructions 
will  be  removed  from  all  DOT  agency 
regulations. 

As  stated  earlier,  many  data  elements 
are  no  longer  part  of  the  MIS  form.  DOT 
agencies  have  decided  that  some 
information  items  required  on  previous 
MIS  forms  are  available  in  other  formats 
or  are  items  obtainable  during 
inspections,  reviews  and  audits.  The 
following  represents  a  listing  for  each 
DOT  agency  of  most  of  the  data 
elements  we  are  eliminating  from 
reporting  on  the  MIS  form: 

fXfCSA 

1.  Number  of  persons  denied  a  position 
following  a  positive  drug  test. 

2.  Number  of  employees  returned  to  duty 
following  a  refusal  or  positive  drug  test. 

3.  Supervisor  initial  drug  training  dala. 

4.  Number  of  employees  denied  a  position 
following  an  alcohol  te.st  of  0.04  or  greater. 

5.  Number  of  employees  returned  to  duty 
after  engaging  in  alcohol  misuse. 

6.  Number  ot  employees  having  both  a 
positive  drug  test  and  an  alcohol  test  of  0.04 
or  greater  when  both  tests  were  administered 
at  the  same  time. 

7.  Actions  taken  for  alcohol  violations 
other  than  alcohol  testing. 

8.  Supervisor  initial  alcohol  training  da.ta. 

FAA 

1.  Number  of  employees  returned  to  duty 
after  having  failed  or  refused  a  drug  test. 

2.  Actions  taken  for  drug  test  refusals. 

3.  Number  of  persons  denied  employment 
for  a  positive  drug  test. 

4.  Actions  taken  for  positive  drug  results. 

5.  Employee  initial  drug  training  data. 

6.  Supervisor  initial  drug  training 
data. 

7.  Supervisor  recurrent  drug  training 
data. 

8.  Number  of  persons  denied  a 
position  for  an  alcohol  test  0.04  or 
greater. 

9.  Number  of  employees  returned  to 
duty  after  engaging  in  alcohol  misuse. 
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3.  Employee  drug  and  alcohol  training 
data. 

4.  Supervisor  drug  and  alcohol 
training  data. 

5.  Post-accident  alcohol  testing  data. 

6.  Reasonable  cause  alcohol  testing 
data. 

RSPA 

1.  Number  of  employees  returned  to 
duty  after  engaging  in  alcohol  misuse. 

2.  Actions  taken  for  alcohol  test 
results  equal  to  or  greater  than  0.04. 

3.  Number  of  other  alcohol  rule 
violations  and  actions  taken  for  them. 

4.  Actions  taken  for  alcohol  test 
refusals. 

5.  Supervisor  initial  alcohol  training 
data. 

6.  Number  of  persons  denied  a 
position  following  a  positive  drug  test. 

7.  Number  of  employees  returned  to 
duty  following  a  positive  or  refusal  drug 
test. 

8.  Actions  taken  for  positive  drug 
tests. 

9.  Actions  taken  for  drug  test  refusals. 

10.  Supervisor  initial  drug  training 
data. 

The  Department  will  also  count 
collections  differently  than  under  the 
old  MIS  regimen.  Under  the  old  MIS 
counting  method  a  drug  collection  was 
considered  to  be  a  testing  event  that 
resulted  in  a  negative,  positive,  or 
cancellation.  Refusals  to  test — no  matter 
the  reason  for  the  refusal — were  not 
considered  appropriate  for  inclusion. 
Despite  the  instruction  to  include  no 
refusals,  we  know  that  many  companies 
included  those  that  were  the  result  of 
adulterated  or  substituted  results  that 
were  verified  by  the  MRO  as  refusals. 
Still  other  companies  counted  these 
types  of  refusals  as  well  as  refusal 
events  for  which  no  urine  was  sent  to 
laboratories  for  testing  (e.g..  employee 
failed  to  show-up  at  the  collection  site; 
employee  left  the  collection  site  before 
urine  had  been  collected). 
.  Similarly,  in  determining  if 
companies  were  conducting  random 
testing  at  the  appropriate  established 
annual  rates,  some  DOT  agencies  did 
not  count  refusals:  some  counted  all 
refusals:  and  still  others  counted  only 
refusals  reported  by  the  MRO  (as  a 
result  of  adulteration  or  substitution) 
toward  satisfaction  of  the  random 
testing  rate  requirement.  Furthermore, 
in  calculating  the  annual  random  rates 
for  testing,  all  DOT  agency  rules  said  the 
following  will  be  factored  for  the 
positive  rate:  number  of  random 
positives  plus  number  of  random 
refusals  divided  by  the  number  of 
random  tests  plus  the  number  of 
random  refusals.  This  means  that  some 
cancelled  random  tests  and  random 


refusals  were  already  in  the  random  test 
numbers  before  the  number  of  random 
refusals  had  been  added  to  the  total. 

To  clear  up  these  discrepancies,  the 
Department  will  count  the  number  of 
specimens  collected  as  the  number  of 
testing  events  resulting  in  negative, 
positive,  and  refusal  to  test  results  no 
matter  the  reason  for  the  refusal.  We 
have  added  all  refusals  to  the  number  of 
tests  because  DOT  agencies  factor 
refusals  into  determining  whether  or  not 
employers  have  met  annual  random 
testing  rate  requirements.  We  will  not 
add  cancelled  test  results  to  the  mix 
because  part  40.207(b)  says,  "...  a 
cancelled  test  does  not  count  toward 
compliance  with  DOT  requirements 
(e.g.,  being  applied  toward  the  number 
of  tests  needed  to  meet  the  employers 
minimum  random  testing  rate)." 
Invalid  test  results  are  always 
cancelled  and  will  not  be  included. 
However,  those  invalid  results  requiring 
a  subsequent  directly  observed 
collection  will  simply  be  considered 
another  collection  that  will  have  a  final 
result.  In  addition,  blind  testing  will  not 
be  counted  as  a  testing  event.  Ck)unting 
in  this  manner  will  enable  manv  of  the 
columns  and  rows  of  the  MIS  form  to 
total  up. 

In  addition,  annual  random  testing 
rates  will  be  determined  using  more 
accurate  counts  because  no  cancelled 
test  will  be  mistakenly  included  and  no 
refusals  will  be  factored  twice  in  the 
total.  DOT  agency  inspectors,  reviewers, 
and  auditors  will  count  all  refusals  (e.g., 
be  they  from  an  adulterated  specimen 
result  or  from  "shy  bladder"  evaluation 
with  no  medical  condition)  as  satisf\'ing 
a  company's  meeting  its  random  to-ting 
rate. 

For  cancellations  requiring  the 
employee  to  take  a  second  test,  the  test 
that  is  cancelled  will  not  count. 
However,  the  result  of  the  subsequent 
recollection  will  count,  provided  that  it 
too  is  not  cancelled.  These  situations 
include:  invalid  test  cancellations 
requiring  the  employee  to  go  in  for  an 
observed  collection:  split  specimen 
cancellations  requiring  the  employee  to 
go  in  for  an  obser\'ed  collection:  and 
cancellations  requiring  the  employee  to 
go  in  for  another  collection  because  a 
negative  result  is  needed  (for  pre- 
employment;  return  to  duty;  and  follow- 
up  testing). 

In  addition,  if  more  than  one  set  of 
specimens  is  sent  to  the  lab  during  one 
testing  event,  they  will  count  together  as 
one  collection:  These  include:  negative- 
dilute  specimens  when  the  employee 
goes  in  for  a  second  collection  per 
employee  policy  [the  result  of  the 
second  test  is  the  result  of  record];  and 
observed  collections  requiring  both  the 
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original  collection  and  the  observed 
collection  be  sent  to  the  laboratory  (e.g., 
specimen  out  of  temperature  range)  [the 
result  requiring  the  most  stringent 
consequence  will  ultimately  be  the 
result  of  record]. 

The  Department  is  also  clarifying  and 
making  uniform  among  DOT  agencies 
how  employers  determine  the  total 
number  of  employees  against  which  the 
annual  random'  rate  applies.  Some  DOT 
agencies  have  told  employers  to  count 
the  number  of  covered  employees 
working  at  the  start  of  the  calendar  year; 
some  DOT  agencies  have  directed 
employers  to  count  the  total  number  of 
covered  employees  that  worked  for  the 
company  within  the  year;  and  still 
others  have  advised  employers  to  count 
the  average  number  of  employees  on  a 
monthly  or  quarterly  basis. 

This  rule  directs  employers  to  add  the 
total  number  of  covered  employees 
eligible  for  random  testing  in  each 
random  testing  selection  period  for  the 
year  and  divide  that  total  by  the  number 
of  random  testing  periods.  For  instance, 
a  company  conducting  random  testing 
quarterly  will  add  the  total  of  safety- 
sensitive  employees  they  had  in  the 
random  pool  when  each  selection  was 
made;  then  divide  this  number  by  4  to 
obtain  the  yearly  average  number  of 
covered  employees.  (As  an  example,  if 
Company  A  had  1500  employees  in  the 
first  quarter  random  pool,  2250  in  the 
second  quarter,  2750  in  the  third 
quarter;  and  1500  in  the  fourth  quarter; 
1500  +  2250  -I-  2750  +  1500  =  8000;  8000 
/  4  =  2000;  the  total  number  of 
employees  subject  to  testing  for  the  year 
would  be  reported  as  "2000".  (Note: 
This  number.  "2000",  would  also  be  the 
number  on  which  an  employer  would 
base  the  random  testing  rate.)] 

As  stated  earlier,  no  company  will  be 
required  to  factor  the  average  number  of 
employees  more  often  than  once  per 
month:  No  more  than  12  times  per  year. 

Companies  (and  their  contractors,  as 
applicable)  will  continue  to  submit  the 
MIS  reports  in  accordance  with 
requirements  (e.g.,  dates  for  submission: 
selection  of  companies  required  to 
submit,  etc.)  that  will  continue  to  be  in 
each  DOT  agency  regulation.  Likewise, 
DOT  agency  regulations  will  continue  to 
address  the  manner  (e.g.,  mail;  CD; 
electronic  transmission)  and  locations 
for  submitting  the  forms.  Responding  to 
a  commenter,  we  have  added  a  reference 
to  this  in  rule  text. 

It  is  important  to  note  that  MIS 
alcohol  testing  data  reflects  all  these 
proposals  made  for  MIS  drug  testing 
data.  Refusals  will  count  as  testing 
events;  cancelled  tests  will  not;  and 
random  pool  averages  will  determine 


the  number  of  employees  against  which 
the  annual  testing  rate  applies. 

The  Department  is  currently  working 
toward  an  electronic  MIS  form  capable 
of  Internet  submission.  Each  form 
would  be  DOT  agency  specific  and 
would  not  have  extraneous  items 
showing  (for  example,  the  USCG- 
specific  form  would  not  include  an 
alcohol  testing  section;  the  RSPA- 
specific  form  would  not  show  an 
alcohol  random  testing  category). 
Additionally,  the  system  would  bring  to 
the  attention  of  the  person  completing 
the  form  any  items  that  did  not 
accurately  compute  mathematically. 
Finally,  employee  categories  listed 
would  only  be  those  for  the  specific 
DOT  agency. 

The  Department  recognizes  that 
Consortia/Third  Party  Administrators 
(C/TPAs)  are  responsible  for 
administering  a  large  number  of 
transportation  industry  drug  and 
alcohol  testing  programs.  For  this 
reason,  the  MIS  form  will  contain  a 
space  for  the  employer  to  note  the  name 
of  the  C/TPA  the  company  uses,  if  any. 
Finally,  we  have  made  some  of  the 
minor,  but  useful  changes 
recommended  by  several  commenters 
and  DOT  agency  representatives.  These 
include  typographical,  counting,  and 
example  errors;  and  the  option  to  use 
zeros  instead  of  leaving  testing  data 
items  blank. 

Finally,  the  Department  wants 
reasonable  suspicion  and  reasonable 
cause  testing  to  be  counted  together  on 
the  MIS  form  with  no  differentiation 
between  the  two.  The  issue  of  how  to 
count  these  two  types  of  tests  has  been 
complicated  by  the  fact  that  neither  the 
CCF  nor  the  BATE  distinguish  between 
the  two  even  though  the  DOT  agencies 
do.  For  instance,  FMCSA  and  FTA 
authorize  reasonable  suspicion  drug 
testing;  FAA,  RSPA,  and  USCG 
authorize  reasonable  cause  drug  testing; 
and  FRA  authorizes  both.  FMCSA,  FAA. 
FTA,  and  RSPA  authorize  reasonable 
suspicion  alcohol  testing;  and  FRA 
authorizes  both  reasonable  suspicion 
and  reasonable  cause  alcohol  testing. 
Sufficient  documentation  should  exist 
with  employers  for  DOT  agency 
representatives  to  tell  the  difference 
between  the  two  during  inspections  and 
audits. 

Regulatory  Analyses  and  Notices 

This  rule  is  not  a  significant  rule  for 
purposes  of  Executive  Order  12866  or 
the  DOT'S  regulatory  policies  and 
procedures.  Nor  is  the  rule  an 
economically  significant  regulation.  It  is 
a  reworking  of  existing  requirements;  it 
imposes  no  new  mandates;  and  it  will 
not  create  any  new  costs.  In  fact,  the 


rule  will  serve  to  reduce  requirements 
and  costs.  The  Department  realizes  that 
some  companies  maintain  their  current 
MIS  data  items  on  basic  computer 
spreadsheets.  However,  we  are  requiring 
only  a  minimal  number  of  additions  to 
the  format  while  removing  a  larger 
number  of  items. 

This  final  rule  does  not  have 
sufficient  Federalism  impact  to  warrant 
a  Federalism  assessment  under 
Executive  Order  13132.  With  respect  to 
the  Regulatory  Flexibility  Act,  the 
certifies  that,  if  adopted,  this  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  so  a  Regulatory  Flexibility 
analysis  has  not  been  prepared.  Even 
though  this  rule  might  affect  a  large 
number  of  small  entities,  we  do  not 
expect  the  new  MIS  requirements  to 
have  a  significant  economic  impact  on  " 
anyone. 

The  rule  also  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995, 
(the  PRA,  44  U.S.C.  3507(d)),  the 
Department  is  submitting  these 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  under  the 
PRA.  For  informational  purposes,  the 
Department  will  place  its  entire  PRA 
package  for  the  MIS  form  on  the  Internet 
when  that  submission  is  approved. 

As  noted  elsewhere  in  this  preamble, 
the  proposal  would  amend  part  40  to 
include  a  new  format  and  a  new  set  of 
instructions  for  the  MIS  form.  This 
single  form  would  be  used  across  DOT 
agencies  rather  than  the  multiple  forms 
with  multiple  instructions  currently  in 
use.  The  form's  data  elements  would  be 
reduced  significantly  as  well. 

Completing  an  MIS  report  requires  a 
company  to  collect  and  compile  drug 
and  alcohol  testing  data  generated 
throughout  the  year  by  that  company's 
drug  and  alcohol  testing  program  and 
placing  some  of  that  data  onto  the  form. 
Certainly,  the  more  complex  a 
company's  testing  program  set-up,  the 
more  complex  assembling  needed  data 
becomes.  Companies  having 
decentralized  program  locations  may 
have  to  draw  information  from  a  variety 
of  localized  programs.  Companies  with 
a  number  of  subsidiaries  may  have  large 
amounts  of  data  to  compile  and 
authenticate.  In  addition,  companies 
failing  to  regularly  update  and  bring 
together  their  testing  data  may  find 
themselves  in  positions  of  having  to  do 
so  in  a  hurried  manner  at  the  end  of  the 
year.  Also,  companies  lacking 
computerization  of  data  capabilities 
may  have  to  rely  on  manual  methods. 
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These  represent  important  steps  in 
reducing  the  amount  of  time  needed  to 
compile  data  for  MIS  purposes — no 
matter  how  a  company  chooses  to 
manage  their  drug  and  alcohol  testing 
data.  The  Department  believes  the 
simplicity  of  the  form  will  result  in 
another  significant  time  saving  action 
for  employers. 

DOT  agency  MIS  PRA  submissions  for 
the  old  MIS  forms  reveal  that  nearly 
6,800  companies  submit  13,541  MIS 
forms  annually  to  DOT;  and  the  time  it 
takes  to  fill  out  the  forms  is  18,406 
hours.  Estimates  for  the  new  MIS  form 
indicate  that  these  companies  will  send 
7,186  MIS  reports  to  DOT  and  the  time 
to  complete  them  will  be  10,779  hours. 
Therefore,  we  foresee  over  7,500  hours 
saved  per  year  in  filling  out  the  new 
MIS  form  as  opposed  to  completing  the 
old  multiple  MIS  forms.  [Based  upon 
industry  and  DOT  agency  estimates,  we 
have  concluded  that  the  new  MIS  report 
will  take  between  45  minutes  and  1.5 
hours  to  complete.  We  have  chosen,  for 
this  paragraph  and  for  our  OMB  PRA 
submission,  to  use  the  highest  industrv 
and  DOT  agency  estimate  — 1.5  hours. 
We  estimate  that  slightly  over  300 
companies  report  to  more  than  one  DOT 
agency.] 

According  to  OMB's  regulations 
implementing  the  PRA  (5  CFR 
1320.8{b)(2)(vi)).  an  agency  may  not 
conduct  or  sponsor,  and  a  person  need 
not  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  number  for  this 
information  will  be  published  in  the 
Federal  Register  after  OMB  approves  it. 

A  number  of  other  Executive  Orders 
can  affect  rulemakings.  These  include 
Executive  Orders  13084  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments),  12988  (Civil  Justice 
Reform).  12875  (Enhancing  the 
Intergovernmental  Partnership),  12630 
(Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights),  12898  (Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations),  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  and  12889 
(Implementation  of  North  American 
Free  Trade  Agreement).  We  have 


considered  these  Executive  Orders  in 
the  context  of  this  rule,  and  we  believe 
that  the  rule  does  not  directly  affect 
matters  that  the  Executive  Orders  cover. 
We  have  prepared  this  rulemaking  in 
accordance  with  the  Presidential 
Directive  on  Plain  Language. 

List  of  Subjects  in  49  CFR  Part  40 

Administrative  practice  and 
procedure,  Alcohol  abuse,  Alcohol 
testing,  Drug  testing.  Laboratories, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

Issued  this  9th  day  of  July,  2003.  at 
Washington,  DC. 
Norman  Y.  Mineta, 

Secretary  of  Transportation. 

PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

■  For  reasons  set  forth  in  the  preamble, 
the  Department  of  Transportation 
amends  Part  40  of  Title  49,  Code  of 
Federal  Regulations,  as  follows: 

■  1.  The  authority  citation  for  49  CFR 
Part  40  continues  to  read  as  follows: 

Authority:  49  U.S.C.  102.  301,  322,  5331, 
20140,  31306,  and  45101  et  seq. 

■  2.  Add  a  new  §  40.26  to  read  as  follows: 

§  40.26  What  form  must  an  employer  use 
to  report  Management  Information  System 
(MIS)  data  to  a  DOT  agency? 

As  an  employer,  when  you  are 
required  to  report  MIS  data  to  a  DOT 
agency,  you  must  use  the  form  and 
instructions  at  appendix  H  to  part  40. 
You  must  submit  the  MIS  report  in 
accordance  with  rule  requirements  [e.g., 
dates  for  submission;  selection  of 
companies  required  to  submit,  and 
method  of  reporting)  established  by  the 
DOT  agency  regulating  your  operation. 

■  3.  Add  a  new  Appendix  H  to  read  as 
follows: 

Appendix  H  to  Part  40— DOT  Drug  and 
Alcohol  Testing  Management 
Information  System  (MIS)  Data     • 
Collection  Form 

The  following  form  and  instructions  must 
be  used  when  an  employer  is  required  to  . 
report  MIS  data  to  a  DOT  agencv. 

BILLING  CODE  49ia-«2-P 
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U.S.  DEPARTMENT  OK  TRANSPORTATION  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECT  ION  KORM 

Calendar  Year  Covered  by  thjs  Report: 

I.  Employer: 

Company  Name; 

Doing  Business  As  (DBA)  Name  (if  applicable): 

Address: 


E-mail: 


Name  of  Certifying  Official: . 
Telephone:  ( ) 


Signature: 


Dale  Certified: 


Prepared  by  (if  different): 

C/TPA  Name  and  Telephone  (if  applicable): 


Telephone:  C 

(. 


Check  tlie  DOT  agency  for  which  you  are  reporting  MIS  data:  and  complete  the  information  on  that  same  line  as  appropriate: 

FMSCA-  Motor  Camer:  DOT  #: Owner-operator:  (circle  one)  YES  or    NO      Exempt  (Circle  One)  YES  or    NO 

FAA  -  Aviation:  Certificate  #  (if  applicable): Plan  /  Registration  #  (if  applicable): 

RSPA  -  Pipeline:  (Check)  Gas  Gathenng Gas  Transmission Gas  Distribution Transport  Hazardous  Liquids Transport  Carbon  Dioxide 

FRA  -  Railroad:  Total  Number  of  observed/documented  Part  219  '"Rule  G"  Observations  for  covered  employees: 

L'SCG  -  Maritime:   Vessel  ID  #  (USCG-  or  State-Issued): : (If  more  than  one  vessel,  list  separately.) 

FTA  -  Transit 

II.  Covered  Employees:   (A)  Enter  Total  Number  Safety-Seasitive  Employees  In  \n  Employee  Categories: 

(B)  Enter  Total  Number  of  Employee  Categories: 

(C) 


Employee  Category 

1  otal  Number  of  Employees 
in  this  Category 

III.  Drug  Testing  Data: 


If  you  have  multiple  employee  categories,  complete  SecUons  1 
and  n  (A)  &  (B).  Take  that  niled-io  form  and  make  one  copy 
for  each  employee  category  and  complete  Sections  II  (C).  Ill, 
and  rV  for  each  separate  employee  category. 


1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

Type  of  Test 

Total  Number  Of  Test 
Results  (Should  equal 
the  sum  of  Columns  2. 
3,9.10,  II, and  12) 

1 

2 

Verified  Positive 
Results  -  For  One  Or 
More  Drugs 

1, 

s  g 
If- 

1 

1 

k 

1 

if  ^■ 

>  i> 

U 

>A 

n 

Refusal  Results 

y 

•3 

•■J 

C 

-3 

§ 

■a 
< 

1 

•Shy  Bladder"  - 
With  No  Medical 
Bxplanalion 

Other  Refusals  To 
Submil  To 
Testing 

Pre-  Emp  loyment 

Random 

Posi-Accidenl 

Reasonable  Susp  /Cause 

Relum-to-Ouly 

Follow-L'p 

rOTAL 

IV.  Alcohol  Testing  Data: 


1 

2 

1 

4 

5 

6 

7 

8 

9 

Type  of  Test 

Total  Number  Of 
Screening  Test 
Results  [Should  equal 
the  sum  of  Columns 
2,  3. 7,  and  8] 

1  = 

Screening  Tests  With 
Results  0  02  Or 
Greater 

Number  Of 
Confirmaiion  Tests 
Resuhs 

Confirmaiion  Tests 
With  Results  0  02 
Through  0  039 

Confirmaiion  Tests 
With  Results  0  04  Or 
Greater 

Refusal  Results 

"5 

1 

1 

".Shy  Lung"  - 
With  No  Medical 
Explanation 

Other  Refusals 
To  Submit  To 
Testing 

Pre-Employment 

' 

Random 

Post-Accident 

Reasonable  Susp  /Cause 

Rctum-to-Duiy 

l-olIow-Up 

TOTAL 
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PA]  »ERVVORK  REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320.21) 

Accord  ng  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  it  displays  a  valid  OMB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  2105-0529.  The  Department  of  Transportation  estimates 
that  the  average  burden  for  this  report  form  is  1.5  hours.  You  may  send  comments  regarding  this 
burden  estimate  or  any  suggestions  for  reducing  the  burden  to:  U.S.  Department  of  Transportation, 
Office  (if  Drug  and  Alcohol  Policy  and  Compliance,  Room  10403,  400  Seventh  Street,  SW, 
Washin  ^ton,  D.C.  20590;  OR  Office  of  Management  and  Budget,  Paperwork  Reduction  Project, 
725  Se\fenteenth  Street,  NW,  Washington,  D.C.  20503. 


Title  18L  use  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or 
impriso  iment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be 
false  or  fraudulent  statements  of  representations  in  any  matter  within  the  jurisdiction  of 
of  the  United  States. 


ai  y 


made 
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U.S.  DEPARTMENT  OF  TRANSPORTATION 
DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 

INSTRUCTION  SHEET 


This  Management  Information  System  (MIS)  form  is  made-up  of  four  sections:  employer 
information;  covered  employees  (i.e.,  employees  petforming  DOT  regulated  safety-sensitive 
duties)  information;  drug  testing  data;  and  alcohol  testing  data.  The  employer  information  needs 
only  to  be  provided  once  per  submission.  However,  you  must  submit  a  separate  page  of  data  for 
each  employee  category  for  which  you  report  testing  data.  If  you  are  preparing  reports  for  more 
than  one  DOT  agency  then  you  must  submit  DOT  agency-specific  forms. 

Please  type  or  print  entries  legibly  in  black  ink. 

TIP  ~  Read  the  entire  instructions  before  starting.  Please  note  that  USCG-regulated  employers 
do  not  report  alcohol  test  results  on  the  MIS  form. 

Calendar  Year  Covered  by  this  Report:  Enter  the  appropriate  year. 


Section  I.  Employer 

1.  Enter  your  company's  name,  to  include  when  applicable,  your  "doing  business  as"  name; 
current  address,  city,  state,  and  zip  code;  and  an  e-mail  address,  if  available. 

2.  Enter  the  printed  name,  signature,  and  complete  telephone  number  of  the  company  official 
certifying  the  accuracy  of  the  report  and  the  date  that  person  certified  the  report  as  complete. 

3.  If  someone  other  than  the  certifying  official  completed  the  MIS  form,  enter  that  person's  name 
and  phone  number  on  the  appropriate  lines  provided. 

4.  If  a  Consortium/Third  Party  Administrator  (C/TPA)  performs  administrative  services  for  your 
drug  and  alcohol  program  operation,  enter  its  name  and  phone  number  on  the  appropriate  lines 
provided. 

5.  DOT  Agency  Information:  Check  the  box  next  to  the  DOT  agency  for  which  you  are 
completing  this  MIS  form.  Again,  if  you  are  submitting  to  multiple  DOT  agencies,  you  must  use 
separate  forms  for  each  DOT  agency. 

a.  If  you  are  completing  the  form  for  FMCS  A,  enter  your  FMCS  A  DOT  Number,  as  appropriate. 
In  addition,  you  must  indicate  whether  you  are  an  owner-operator  (i.e.,  an  employer  who  employs 
only  himself  or  herself  as  a  driver)  and  whether  you  are  exempt  from  providing  MIS  data. 
Exemptions  are  noted  in  the  FMCSA  regulation  at  382.103(d). 

b.  If  you  are  completing  the  form  for  FAA,  enter  your  FAA  Certificate  Number  and  FAA 
Antidrug  Plan  /  Registration  Number,  when  applicable. 

c.  If  you  are  completing  the  form  for  RSPA,  check  the  additional  box(s)  indicating  your  type  of 
operation. 

d.  If  you  are  completing  the  form  for  FRA,  enter  the  number  of  observed/documented  Part  219 
"Rule  G"  Observations  for  covered  employees. 

e.  If  you  are  submitting  the  form  for  USCG,  enter  the  vessel  ID  number.  If  there  is  more  than  one 
number,  enter  the  numbers  separately. 
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Section  II.  Covered  Employees 


B)x 


mlat  ;d 


II-A,  enter  the  total  number  of  covered  employees  (i.e.,  employees  performing  DOT 
safety-sensitive  duties)  who  work  for  your  company.  Then  enter,  in  Box  II-B,  the  total 
of  employee  categories  that  number  represents.  If  you  have  employees,  some  of  whom 
duties  under  one  DOT  agency  and  ottiers  of  whom  perform  duties  under  another  DOT 
,  enter  only  the  number  of  those  employees  performing  duties  under  the  DOT  agency  for 
y'ou  are  submitting  the  form.  If  you  have  covered  employees  who  perform  multi-DOT 
functions  (e.g.,  an  employee  drives  a  commercial  motor  vehicle  and  performs  pipeline 
maintehance  duties  for  you),  count  the  employee  only  on  the  MIS  report  for  the  DOT  agency 
regulat  ng  more  than  50  percent  of  the  employee's  safety  sensitive  function. 


l.In 

reg 

numbe' 

perfi 

agency 

whom 

agency 


[Exam  )le:  If  you  are  submitting  the  information  for  the  FRA  and  you  have  2000  covered 
employees  performing  duties  in  all  FRA-covered  service  categories  -  you  would  enter  "2000"  in 
the  firs  box  (II-A)  and  "5"  in  the  second  box  (II-B),  because  FRA  has  five  safety-sensitive 
employee  categories  and  you  have  employees  in  all  of  these  groups.  If  you  have  1000  employees 
performing  safety-sensitive  duties  in  three  FRA-covered  service  categories  (e.g.,  engine  service, 
train  service,  and  dispatcher/operation),  you  would  enter  "1000"  in  the  first  box  (II-A)  and  "3"  in 
the  ^co  )nd  box  (II-B).] 

TIP  ~    o  calculate  the  total  number  of  covered  employees,  add  the  total  number  of  covered 
employ  ?es  eligible  for  testing  during  each  random  testing  selection  period  for  the  year  and  divide 
that  totil  by  the  number  of  random  testing  periods.  (However,  no  company  will  need  to  factor  the 
averag '  number  of  employees  more  often  than  once  per  month).  For  instance,  a  company 
conduc  'ing  random  testing  quarterly  needs  to  add  the  total  of  covered  employees  they  had  in  the 
randon  pool  when  each  selection  was  made;  then  divide  this  number  by  4  to  obtain  the  yearly 
averag  ?  number  of  covered  employees.  It  is  extremely  important  that  you  place  all  eligible 
employ  ?es  into  these  random  pools.  [As  an  example,  if  Company  A  had  1500  employees  in  the 
first  quirter  random  pool,  2250  in  the  second  quarter,  2750  in  the  third  quarter;  and  1500  in  the 
fourth  i^arter;  1500  ■\-  2250  +  2750  +  1500  =  8000;  8000/4  =  2000;  the  total  number  of 
coverei  I  employees  for  the  year  would  be  reported  as,  "2000  ". 

If  you  conduct  random  selections  more  often  than  once  per  month  (e.g.,  you  select  daily,  weekly, 
bi-weei  ly),  you  do  not  need  to  compute  this  total  number  of  covered  employees  rate  more  than  on 
a  once  oer  month  basis.  Therefore,  employers  need  not  compute  the  covered  employees  rate  more 
than  1 4  times  per  year.] 


2.  If 
II-C; 

categoi^ 


yoLi 
ai  d 


are  reporting  multiple  employee  categories,  enter  the  specific  employee  category  in  box 
provide  the  number  of  employees  performing  safety-sensitive  duties  in  that  specific 
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[Example:  You  are  submitting  data  to  the  FTA  and  you  have  2000  covered  employees.  You  have 
1750  personnel  performing  revenue  vehicle  operation  and  the  remaining  250  are  performing 
revenue  vehicle  and  equipment  maintenance.  When  you  provide  vehicle  operation  information, 
you  would  enter  "Revenue  Vehicle  Operation"  in  the  first  II-C  box  and  "1750"  in  the  second  II-C 
box.  When  you  provide  data  on  the  maintenance  personnel,  you  would  enter  "Revenue  Vehicle 
and  Equipment  Maintenance"  in  the  first  II-C  box  and  "250"  in  the  second  II-C  box.] 

TIP  ~  A  separate  form  for  each  employee  category  must  be  submitted.   You  may  do  this  by  filling 
out  a  single  MIS  form  through  Section  II-B  and  then  make  one  copy  for  each  additional  employee 
category  you  are  reporting.  [For  instance,  if  you  are  submitting  the  MIS  form  for  the  FMCSA, 
you  need  only  submit  one  form  for  all  FMCSA  covered  employees  working  for  you  -  your  only 
category  of  employees  is  "driver. "  If  you  are  reporting  testing  data  to  the  FAA  and  you  employ 
only  flight  crewmembers,  flight  attendants,  and  aircraft  maintenance  workers,  you  need  to 
complete  one  form  each  for  category  -  three  forms  in  all.  If  you  are  reporting  to  FAA  and  have 
all  FAA  categories  of  covered  employees,  you  must  submit  eight  forms. 1 

Here  is  a  full  listing  of  covered-employee  categories: 

FMCSA  (one  category):  Driver 

FAA  (eight  categories):  Flight  Crewmember;  Flight  Attendant;  Flight  Instructor;  Aircraft 

Dispatcher;  Aircraft  Maintenance;  Ground  Security  Coordinator;  Aviation  Screener;  Air  Traffic 

Controller 

RSPA  (one  category):  Operation/Maintenance/Emergency  Response 

FRA  (five  categories):  Engine  Sennce;  Train  Serx'ice;  Dispatcher/Operation;  Signal  Serx'ice; 

Other  [Includes  yardmasters,  hostlers  (non-engineer  craft),  bridge  tenders;  switch  tenders,  and 

other  miscellaneous  employees  performing  49  CFR  228.5  (c)  defined  covered  service. 1 

VSCG  (one  category):  Crewmember 

FTA  (five  categories):  Revenue  Vehicle  Operation;  Revenue  Vehicle  and  Equipment 

Maintenance;  Revenue  Vehicle  Control/Dispatch;  CDL/Non-Revenue  Vehicle;  Armed  Security 

Personnel 


Section  III.  Drug  Testing  Data 

This  section  summarizes  the  drug  testing  results  for  all  covered  employees  (to  include  applicants). 
The  table  in  this  section  requires  drug  test  data  by  test  type  and  by  result.  The  categories  of  test 
types  are:  Pre-Employment:  Random;  Post-Accident;  Reasonable  Suspicion  /  Reasonable  Cause; 
Retum-to-Duty,  and  Fol low-Up. 

The  categories  of  type  of  results  are:  Total  Number  of  Test  Results  [excluding  cancelled  tests  and 
blind  specimens];  Verified  Negative;  Verified  Positive;  Positive  for  Marijuana;  Positive  for 
Cocaine;  Positive  for  PCP;  Positive  for  Opiates;  Positive  for  Amphetamines;  Refusals  due  to 
Adulterated,  Substituted,  "Shy  Bladder"  with  No  Medical  Explanation,  and  Other  Refusals  to 
Submit  to  Testing;  and  Cancelled  Results. 
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TIP  -  Do  not  enter  data  on  blind  specimens  submitted  to  laboratories.  Be  sure  to  enter  all  pre- 
emplc  yment  testing  data  regardless  of  whether  an  applicant  was  hired  or  not.   You  do  not  need  to 
separate  reasonable  suspicion  and  reasonable  cause  drug  testing  data  on  the  MIS  form. 

'Jore,  if  you  conducted  only  reasonable  suspicion  drug  testing  (i.e.,  FMCSA  and  FT  A),  enter 
if  you  conducted  only  reasonable  cause  drug  testing  (i.e.,  FAA,  RSPA,  and  USCG);  or  if 
conducted  both  under  FRA  drug  testing  rules,  simply  enter  the  data  with  no  differentiation.] 
L  SCG,  enter  any  "Serious  Marine  Incident"  testing  in  the  Post-Accident  row.  For  FRA,  do 
ether  post  accident  data  (the  FRA  does  not  collect  this  data  on  the  MIS  form).  Finally,  you 
.'e  blank  any  row  or  column  in  which  there  were  no  results,  or  you  may  enter  "0"  (zero) 
Please  note  that  cancelled  tests  are  not  included  in  the  "total  number  of  test  results  " 


■  in 

that 
you 
For 
not 


h  av> 


may 
instea)d. 
colum  'I 


Section  III,  Column  1.  Total  Number  of  Test  Results  ~  This  column  requires  a  count  of  the 
total  number  of  test  results  in  each  testing  category  during  the  entire  reporting  year.  Count  the 
numb<T  of  test  results  as  the  number  of  testing  events  resulting  in  negative,  positive,  and  refusal 
result^  Do  not  count  cancelled  tests  and  blind  specimens  in  this  total. 


[Exarr  pie:  A  company  that  conducted  fifty  pre-employment  tests  would  enter  "50"  on  the  Pre- 
Emplc  yment  row.  If  it  conducted  one  hundred  random  tests,  "100'  would  be  entered  on  the 
Randcm  row.  If  that  company  did  no  post-accident,  reasonable  suspicion,  reasonable  cause, 
return  to-duty,  or  follow-up  tests,  those  categories  will  be  left  blank  or  zeros  entered.] 


of  test; 

not 
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requires 
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Sectiob  III,  Column  2.  Verified  Negative  Results  ~  This  column  requires  a  count  of  the  number 
in  each  testing  category  that  the  Medical  Review  Officer  (MRO)  reported  as  negative.  Do 
colint  a  negative-dilute  result  if,  subsequently,  the  employee  underwent  a  second  collection; 
second  test  is  the  test  of  record. 


[Exam  pie:  If  forty-seven  of  the  company's  fifty  pre-employment  tests  were  reported  negative, 
'47"  V  ould  be  entered  in  Column  2  on  the  Pre-Employment  row.  If  ninety  of  the  company's  one 
hundre  d  random  test  results  were  reported  negative,  "90"  would  be  entered  in  Column  2  on  the 
Random  row.  Because  the  company  did  no  other  testing,  those  other  categories  would  be  left 
blank  ^r  zeros  entered.] 


Section  III,  Column  3.  Verified  Positive  Results  ~  For  One  Or  More  Drugs  ~  This  column 

a  count  of  the  number  of  tests  in  each  testing  category  that  the  MRO  reported  as  positive 
or  more  drugs.  When  the  MRO  reports  a  test  positive  for  two  drugs,  it  would  count  as  one 
test. 


ve 


[Exam  )le:  If  one  of  the  fifty  pre-employment  tests  was  positive  for  two  drugs,  "1"  would  be 
enterec  in  Column  3  on  the  Pre-Employment  row.  If  four  of  the  company's  one  hundred  random 
test  results  were  reported  positive  (three  for  one  drug  and  one  for  two  drugs),  "4"  would  be  entered 
in  Column  3  on  the  Random  row.] 

Seci  ion  III,  Columns  4  through  8.  Positive  (for  specific  drugs)  ~  These  columns  require 
entry  qf  the  by-drug  data  for  which  specimens  were  reported  positive  by  the  MRO. 
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[Example:  The  pre-employment  positive  test  reported  by  the  MRO  was  positive  for  marijuana, 
"1"  would  be  entered  in  Column  4  on  the  Pre-Employment  row.  If  three  of  the  four  positive 
results  for  random  testing  were  reported  by  the  MRO  to  be  positive  for  marijuana,  "3"  would  be 
entered  in  Column  4  on  the  Random  row.  If  one  of  the  four  positive  results  for  random  testing 
was  reported  positive  for  both  PCP  and  opiates,  "1"  would  be  entered  in  Column  6  on  the  Random 
row  and  "1"  would  be  entered  in  Column  7  of  the  Random  row.] 

TIP  ~  Column  1  should  equal  the  sum  of  Columns  2,  3,  9,  10,  11,  and  12.  Remember  you  have  not 
counted  specimen  residts  that  were  ultimately  cancelled  or  were  from  blind  specimens.  So, 
Column  1  =  Column  2  +  Column  3  +  Column  9  +  Column  10  +  Column  11  +  Column  12. 
Certainly,  double  check  your  records  to  determine  if  your  actual  results  count  is  reflective  of  all 
negative,  positive,  and  refusal  counts. 

An  MRO  may  report  that  a  specimen  is  positive  for  more  than  one  drug.   When  that  happens,  to 
use  the  company  example  above  (i.e.,  one  random  test  was  positive  for  both  PCP  and  opiates),  the 
positive  results  should  be  recorded  in  the  appropriate  columns  -  PCP  and  opiates  in  this  case. 
There  is  no  expectation  for  Columns  4  through  8  numbers  to  add  up  to  the  numbers  in  Column  3 
when  you  report  multiple  positives. 

Section  III,  Columns  9  through  12.  Refusal  Results  ~  The  refusal  section  is  divided  into  four 
refusal  groups  -  they  are:  Adulterated;  Substituted;  "Shy  Bladder"  ~  With  No  Medical 
Explanation;  and  Other  Refusals  To  Submit  to  Testing.  The  MRO  reports  two  of  these  refusal 
types  -  adulterated  and  substituted  specimen  results  -  because  of  laboratory  test  findings. 

When  an  individual  does  not  provide  enough  urine  at  the  collection  site,  the  MRO  conducts  or 
causes  to  have  conducted  a  medical  evaluation  to  determine  if  there  exists  a  medical  reason  for  the 
person's  inability  to  provide  the  appropriate  amount  of  urine.  If  there  is  no  medical  reason  to 
support  the  inability,  the  MRO  reports  the  result  to  the  employer  as  a  refusal  to  test:  Refusals  of 
this  type  are  reported  in  the  "Shy  Bladder"  ~  With  No  Medical  Explanation  category. 

Finally,  additional  reasons  exist  for  a  test  to  be  considered  a  refusal.  Some  examples  are:  the 
employee  fails  to  report  to  the  collection  site  as  directed  by  the  employer;  the  employee  leaves  the 
collection  site  without  permission;  the  employee  fails  to  empty  his  or  her  pockets  at  the  collection 
site;  the  employee  refuses  to  have  a  required  shy  bladder  evaluation.  Again,  these  are  only  four 
examples:  there  are  more. 

■  Section  III,  Column  9.  Adulterated  ~  This  column  requires  the  count  of  the  number  of  tests 
reported  by  the  MRO  as  refusals  because  the  specimens  were  adulterated. 

[Example:  If  one  of  the  fifty  pre-employment  tests  was  adulterated,  "1"  would  be  entered  in 
Column  9  of  the  Pre-Employment  row.] 

■  Section  III,  Column  10.  Substituted  ~  This  column  requires  the  count  of  the  number  of  tests 
reported  by  the  MRO  as  refusals  because  the  specimens  were  substituted. 
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[Example:  If  one  of  the  100  random  tests  was  substituted,  "1"  would  be  entered  in  Column  10  of 
the  Random  row.] 

■  Section  III,  Column  11.  "Shy  Bladder"  ~  With  No  Medical  Explanation  ~  This  column 
requi  es  the  count  of  the  number  of  tests  reported  by  the  MRO  as  being  a  refusal  because  there 
was  r  o  legitimate  medical  reason  for  an  insufficient  amount  of  urine. 

[Exai  iple:  If  one  of  the  100  random  tests  was  a  refusal  because  of  shy  bladder,  "1"  would  be    • 
entered  in  Column  1 1  of  the  Random  row.] 

■  Section  III,  Column  12.  Other  Refusals  To  Submit  To  Testing  ~  This  column  requires  the 
count  of  refusals  other  than  those  already  entered  in  Columns  9  through  11. 

[Exar  iple:  If  the  company  entered  "100"  as  the  number  of  random  specimens  collected,  however 
it  had 
up  at 


left  the  collection  site  rather  than  submit  to  a  required  directly  observed  collection.  Because  of 


these 


TIP- 

to  the 

result^ 

3): 


Even  though  some  testing  events  result  in  a  refusal  in  which  no  urine  was  collected  and  sent 
laboratory,  a  "refusal"  is  still  a  final  test  result.  Therefore,  your  overall  numbers  for  test 
(in  Column  1)  will  equal  the  total  number  of  negative  tests  (Column  2);  positives  (Column 
refusals  (Columns  9,  10.  11,  and  12).  Do  not  worry  that  no  urine  was  processed  at  the 
labori  itoryfor  some  refusals;  all  refusals  are  counted  as  a  testing  event  for  MIS  purposes  and  for 
establ  ishing  random  rates. 


and 


Sectipn  III,  Column  13.  Cancelled  Tests  ~  This  column  requires  a  count  of  the  number  of  tests 
testing  category  that  the  MRO  reported  as  cancelled.  You  must  not  count  any  cancelled 
Column  1  or  in  any  other  column.  For  instance,  you  must  not  count  a  positive  result  (in 
3)  if  it  had  ultimately  been  cancelled  for  any  reason  (e.g.,  specimen  was  initially  reported 
,  but  the  split  failed  to  reconfirm). 


m  each 
tests 
Col 
positi 


1 1 


lunn 


'e. 


five  employees  who  refused  to  be  tested  without  submitting  specimens:  two  did  not  show 
he  collection  site  as  directed;  one  refused  to  empty  his  pockets  at  the  collection  site;  and  two 


ive  refusal  events,  "5"  would  be  entered  in  Column  11  of  the  Random  row.] 


[Example:  If  a  pre-employment  test  was  reported  cancelled,  "1"  would  be  entered  in  Column  13 
on  the  Pre-Employment  row.  If  three  of  the  company's  random  test  results  were  reported 
cance  led,  "3"  would  be  entered  in  Column  13  on  the  Random  row.] 

TOT^  lL  Line.  Columns  1  through  13  ~  This  line  requires  you  to  add  the  numbers  in  each 
columin  and  provide  the  totals. 


Section  IV.  Alcohol  Testing  Data 


This  sfection  summarizes  the  alcohol  testing  conducted  for  all  covered  employees  (to  include 
applicints).  The  table  in  this  section  requires  alcohol  test  data  by  test  type  and  by  result.  The 
categcries  of  test  types  are:  Pre-Employment;  Random;  Post- Accident;  Reasonable  Suspicion  / 
Reasonable  Cause;  Retum-to-Duty,  and  Follow-Up. 
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The  categories  of  results  are:  Number  of  Screening  Test  Results;  Screening  Tests  with  Results 
Below  0.02;  Screening  Tests  with  Results  0.02  Or  Greater;  Number  of  Confirmation  Test  Results; 
Confirmation  Tests  with  Results  0.02  through  0.039;  Confirmation  Tests  with  Results  0.04  Or 
Greater;  Refusals  due  to  "Shy  Lung"  with  No  Medical  Explanation,  and  Other  Refusals  to  Submit 
to  Testing;  and  Cancelled  Results. 

TIP  ~  Be  sure  to  enter  all  pre-employment  testing  data  regardless  of  whether  an  applicant  was 
hired  or  not.  Of  course,  for  most  employers  pre-employment  alcohol  testing  is  optional,  so  you 
may  not  have  conducted  this  type  of  testing.  You  do  not  need  to  separate  "reasonable  suspicion  " 
and  "reasonable  cause  "  alcohol  testing  data  on  the  MIS  form.    [Therefore,  if  you  conducted  only 
reasonable  suspicion  alcohol  testing  (i.e.,  FMCSA,  FAA,  FTA,  and  RSPA),  enter  that  data;  if  you 
conducted  both  reasonable  suspicion  and  reasonable  cause  alcohol  testing  (i.e..,  FRA),  simply 
enter  the  data  with  no  differentiation.]  RSPA  does  not  authorize  "random"  testing  for  alcohol. 
Finally,  you  may  leave  blank  any  row  or  column  in  which  there  were  no  results,  or  you  may  enter 
"0"  (zero)  instead.  Please  note  that  USCG-regulated  employers  do  not  report  alcohol  test  results 
on  the  MIS  form:  Do  not  fill-out  Section  IV  if  you  are  a  USCG-regulated  employer. 

Section  IV,  Column  1.  Total  Number  of  Screening  Test  Results  -  This  column  requires  a  count 
of  the  total  number  of  screening  test  results  in  each  testing  category  during  the  entire  reporting 
year.  Count  the  number  of  screening  tests  as  the  number  of  screening  test  events  with  final 
screening  results  of  below  0.02,  of  0.02  through  0.039,  of  0.04  or  greater,  and  all  refusals.  Do  not 
count  cancelled  tests  in  this  total. 


[Example:  A  company  that  conducted  twenty  pre-employment  tests  would  enter  "20"  on  the  Pre- 
Employment  row.  If  it  conducted  fifty  random  tests,  "50'  would  be  entered.  If  that  company  did 
no  post-accident,  reasonable  suspicion,  reasonable  cause,  retum-to-duty,  or  follow-up  tests,  those 
categories  will  be  left  blank  or  zeros  entered.] 

Section  IV,  Column  2.  Screening  Tests  With  Results  Below  0.02  ~  this  column  requires  a 
count  of  the  number  of  tests  in  each  testing  category  that  the  BAT  or  STT  reported  as  being  below 
0.02  on  the  screening  test. 

[Example:  If  seventeen  of  the  company's  twenty  pre-employment  screening  tests  were  reported  as 
being  below  0.02,  "17"  would  be  entered  in  Column  2  on  the  Pre-Employment  row.  If  forty-four 
of  the  company's  fifty  random  screening  test  results  were  reported  as  being  below  0.02,  "44" 
would  be  entered  in  Column  2  on  the  Random  row.  Because  the  company  did  no  other  testing, 
those  other  categories  would  be  left  blank  or  zeros  entered.] 

Section  IV,  Column  3.  Screening  Tests  With  Results  0.02  Or  Greater  ~  This  column  requires  a 
count  of  the  number  of  screening  tests  in  each  testing  category  that  BAT  or  STT  reported  as  being 
0.02  or  greater  on  the  screening  test. 
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[Exar  iple:  If  one  of  the  twenty  pre-employment  tests  was  reported  as  being  0.02  or  greater,  "1" 
woulc  be  entered  in  Column  3  on  the  Pre-Employment  row.  If  four  of  the  company's  fifty  random 
test  results  were  reported  as  being  0.02  or  greater,  "4"  would  be  entered  in  Column  3  on  the 
Rand<im  row.] 


the  n 
that  \Mere 


Sectic  n  IV,  Column  4.  Number  of  Confirmation  Test  Results  -  This  column  requires  entry  of 
u  mber  of  confirmation  tests  that  were  conducted  by  a  BAT  as  a  result  of  the  screening  tests 
found  to  be  0.02  or  greater.  In  effect,  all  screening  tests  of  0.02  or  greater  should  have 
resultdd  in  confirmation  tests.  Ideally  the  number  of  tests  in  Column  3  and  Column  4  should  be 
saine.  However,  we  know  that  this  required  confirmation  test  sometimes  does  not  occur.  In 
,  the  number  of  confirmation  tests  that  were  actually  performed  should.be  entered  in 
Colunkn  4. 


the 
any 


[Exarr 

confirmation 

row. 


pie:  If  the  one  pre-employment  screening  test  reported  as  0.02  or  greater  had  a  subsequent 
test  performed  by  a  BAT,  "1"  would  be  entered  in  Column  4  on  the  Pre-Employment 

f  three  of  the  four  random  screening  tests  that  were  found  to  be  0.02  or  greater  had  a 
subsequent  confirmation  test  performed  by  a  BAT,  "3"  would  be  entered  in  Column  4  on  the 
Randcmrow.] 


Sectioh  IV,  Column  5.  Confirmation  Tests  With  Results  0.02  Through  0.039  ~  This  column 
entry  of  the  number  of  confirmation  tests  that  were  conducted  by  a  BAT  that  led  to  results 
0.02  through  0.039. 


requires 
that 


wi  ire 


[Exam  3le:  If  the  one  pre-employment  confirmation  test  yielded  a  result  of  0.042,  Column  5  of  the 
Pre-Enployment  row  would  be  left  blank  or  zeros  entered.  If  two  of  the  random  confirmation 
tests  yjelded  results  of  0.03  and  0.032,  "2"  would  be  entered  in  Column  5  of  the  Random  row.]. 


requires 
that 


TIP- 

results 
or  aboie 
Colum,  1 


Sectioh  IV,  Column  6.  Confirmation  Tests  With  Results  0.04  Or  Greater  -  This  column 

entry  of  the  number  of  confirmation  tests  that  were  conducted  by  a  BAT  that  led  to  results 
w^re  0.04  or  greater. 


[Exam  )le:  Because  the  one  pre-employment  confirmation  test  yielded  a  result  of  0.042,  "1" 
would  56  entered  in  Column  6  of  the  Pre-Employment  row.  If  one  of  the  random  confirmation 
tests  yijelded  a  result  of  0.04,  "1"  would  be  entered  in  Column  6  of  the  Random  row.] 


olumn  1  should  equal  the  sum  of  Columns  2,  3,  7,  and  8.  The  number  of  screening  tests 
should  reflect  the  number  of  screening  tests  you  have  no  matter  the  result  (below  0.02  or  at 
0.02,  plus  refusals  to  test),  unless  of  course,  the  tests  were  ultimately  cancelled.  So, 
1  -  Column  2  +  Column  3  +  Column  7  +  Column  8.  Certainly,  double  check  your 
record^  to  determine  ifydur  actual  screening  results  count  is  reflective  of  all  these  counts. 
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There  is  no  need  to  record  MIS  confirmation  tests  results  below  0.02:  That  is  why  we  have  no 
column  for  it  on  the  form.  [If  the  random  test  that  screened  0.02  went  to  a  confirmation  test,  and 
that  confirtnation  test  yielded  a  result  below  0.02,  there  is  no  place  for  that  confirmed  result  to  be 
entered.]  We  assume  that  if  a  confirmation  test  was  completed  but  not  listed  in  either  Column  5  or 
Column  6,  the  result  was  below  0.02.  In  addition,  if  the  confirmation  test  ended  up  being 
cancelled,  it  should  not  have  been  included  in  Columns  I,  3,  or  4  in  the  first  place. 

Section  IV,  Columns  7  and  8.  Refusal  Results  ~  The  refusal  section  is  divided  into  two  refusal 
groups  -  they  are:  Shy  Lung  ~  With  No  Medical  Explanation;  and  Other  Refusals  To  Submit  to 
Testing.  When  an  individual  does  not  provide  enough  breath  at  the  test  site.,  the  company  requires 
the  employee  to  have  a  medical  evaluation  to  determine  if  there  exists  a  medical  reason  for  the 
person's  inability  to  provide  the  appropriate  amount  of  breath.  If  there  is  no  medical  reason  to 
support  the  inability  as  reported  by  the  examining  physician,  the  employer  calls  the  result  a  refusal 
to  test:  Refusals  of  this  type  are  reported  in  the  "Shy  Lung  ~  With  No  Medical  Explanation" 
category. 

Finally,  additional  reasons  exist  for  a  test  to  be  considered  a  refusal.  Some  examples  are:  the 
employee  fails  to  report  to  the  test  site  as  directed  by  the  employer;  the  employee  leaves  the  test 
site  without  permission;  the  employee  fails  to  sign  the  certification  at  Step  2  of  the  ATF;  the 
employee  refuses  to  have  a  required  shy  lung  evaluation.  Again,  these  are  only  four  examples; 
there  are  more.  •  - 

■  Section  IV,  Column  7.  "Shy  Lung"  ~  With  No  Medical  Explanation  ~  This  column  requires 
the  count  of  the  number  of  tests  in  which  there  is  no  medical  reason  to  support  the  employee's 
inability  to  provide  an  adequate  breath  as  reported  by  the  examining  physician;  subsequently,  the 
employer  called  the  result  a  refusal  to  test. 

[Example:  If  one  of  the  50  random  tests  was  a  refusal  because  of  shy  lung,  "1"  would  be  entered 
in  Column  7  of  the  Random  row.] 

■  Section  IV,  Column  8.  Other  Refusals  To  Submit  To  Testing  ~  This  column  requires  the 
count  of  refusals  other  than  those  already  entered  in  Columns  7. 

[Example:  The  company  entered  "50"  as  the  number  of  random  specimens  collected,  however  it 
had  one  employee  who  did  not  show  up  at  the  testing  site  as  directed.  Because  of  this  one  refusal 
event,  "I"  would  be  entered  in  Column  8  of  the  Random  row.] 


TIP  ~  Even  though  some  testing  events  result  in  a  refusal  in  which  no  breath  (or  saliva)  was 
tested,  there  is  an  expectation  that  your  overall  numbers  for  screening  tests  (in  Column  I)  will 
equal  the  total  number  of  screening  tests  with  results  below  0.02  (Column  2);  screening  tests  with 
results  0.02  or  greater  (Column  3);  and  refusals  (Columns  7  and  8).  Do  not  worry  that  no  breath 
(or  saliva)  was  tested  for  some  refusals;  all  refusals  are  counted  as  a  screening  test  event  for  MIS 
purposes  and  for  establishing  random  rates. 
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IV,  Column  9.  Cancelled  Tests  ~  This  column  requires  a  count  of  the  number  of  tests  in 
ng  category  that  the  BAT  or  STT  reported  as  cancelled.  Do  not  count  any  cancelled  tests 
umn  1  or  in  any  other  column  other  than  Column  9.  For  instance,  you  must  not  count  a  0.04 
g  result  or  confirmation  result  in  any  column,  other  than  Column  9,  if  the  test  was 
y  cancelled  for  some  reason  (e.g.,  al-equired  air  blank  was  not  performed). 


[Examble:  If  a  pre-empfoyment  test  was  reported  cancelled,  "1"  would  be  entered  in  Column  9  on 
the  Pre -Employment  row.  If  three  of  the  company's  random  lest  results  were  reported  cancelled, 
"3"  woluld  be  entered  in  Column  13  on  the  Random  row.] 

TOTAL  Line.  Columns  1  through  9  ~  This  line  requires  you  to  add  the  numbers  in  each  column 
and  pre  vide  the  totals. 
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summary:  Thi 

motor  vehicle 

materials,  so  tf  at  it  incorporates  by 
reference  the    996  version  of  the 
industry  stanc  ird  on  motor  vehicle 
glazing.  Currei  itly.  the  Federal  standard 
references  the  1977  version  of  the 
industry  stanc  ird  and  the  1980 


that  standard. 


Today's  fina   rule  also  simplifies 
understanding  the  Federal  glazing 
performance  requirements.  The 
amendments  of  the  past  20  years  have 
resulted  in  a  p  jtchwork  of  requirements 
ptandard  that  must  be 
the  industry  standard  in 
comprehensive 
of  the  overall 
requirements  if  the  Federal  standard. 
The  incorporai  ion  by  reference  of  the 
1996  version  o|f  the  industry  standard 
etion  of  most  of  the 
the  Federal  standard, 
the  Federal  standard 
industry  standard  will 


henceforth  pre  I'ide  a  single  source  of 


Federal  glazing  performance 
requirements  for  most  purposes. 

In  addition,  this  final  rule  addresses 
several  issues  not  covered  by  the  1996 
American  National  Standards  Institute 
(ANSI)  standard.  For  example,  this 
action  limits  the  size  of  the  shade  band 
thdt  glazing  manufacturers  place  at  the 
top  of  windshields  and  clarifies  the 
meaning  of  the  phrase  "the  most 
difficult  part  or  pattern"  for  the  fracture 
test  in  the  1996  ANSI  standard.  This 
action  also  makes  minor  conforming 
amendments  to  the  standard  on  low 
speed  vehicles. 

DATES:  Effective  date:  This  final  rule  is 
effective  September  23,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  23,  2003.  If  you 
wish  to  submit  a  petition  for 
reconsideration  of  this  rule,  your 
petition  must  be  received  bv  September 
8,  2003. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
be  submitted  to:  Administrator,  Room 
5220.  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 
SW..  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  policy  issues:  Mr,  John 
Lee,  Office  of  Crashworthiness 
Standards,  NVS-112,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-4924.  Fax: 
(202) 366-4329. 

For  legal  issues:  Nancy  Bell,  Attorney 
Advisor,  Office  of  the  Chief  Counsel, 
NCC-112.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-2992.  Fax:  (202) 
366-3820. 
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I.  Background 

By  letter  dated  August  12,  1997,  the 
American  Automobile  Manufacturers 
Association  (AAMA)  (which  has  since 
evolved  into  the  Alliance  of  Automobile 
Manufacturers)  petitioned  us  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  205,  "Glazing  Materials" 
(49  CFR  571.205),  to  incorporate  the 
most  recent  update  of  the  American 
National  Standards  Institute  (ANSI) 
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standard:  American  National  Standard 
for  Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  and  Motor  Vehicle 
Equipment  Operating  on  Land 
Highways— ANSI/SAE  Z26.1-1996 
("ANSI/SAE  Z26.1-1996").  AAMA 
stated  in  its  petition  that  incorporating 
ANSI/SAE  Z26.1-1996  would  improve 
safety,  achieve  international 
harmonization,  streamline  and  clarify 
FMVSS  No.  205,  and  eliminate  wire 
glass  as  an  approved  safety  glazing 
option.  On  January  2,  1998,  we  granted 
the  AAMA's  petition. 

FMVSS  No.  205  specifies  performance 
requirements  for  the  types  of  glazing 
that  may  be  installed  in  motor  vehicles. 
It  also  specifies  the  vehicle  locations  in 
which  the  various  types  of  glazing  may 
be  installed.  The  standard  incorporates 
by  reference  ANSI  Standard  Z26.1, 
"Safety  Code  for  Safety  Glazing 
Materials  for  Glazing  Motor  Vehicles 
Operating  on  Land  Highways,"  as 
amended  through  1980  ("ANS  Z26.1").' 
The  requirements  in  ANS  Z26.1  are 
specified  in  terms  of  performance  tests 
that  the  various  types  or  "items"  of 
glazing  must  pass.  There  are  21  "items" 
of  glazing  for  which  requirements  are 
currently  specified  in  FMVSS  No.  205. 

The  Society  of  Automotive  Engineers 
(SAE)  Glazing  Materials  Standards 
Committee,  acting  under  the 
sponsorship  of  ANSI,  has  revised  the 
ANSI  standard  periodically.  However, 
since  the  FMVSS  cannot  be  changed 
except  through  rulemaking,  revisions  to 
the  ANSI  standard  do  not  become  part 
of  FMVSS  No.  205  unless  we  expressly 
identify  and  incorporate  them  through  a 
rulemaiking.  SAE  previously  petitioned 
us  to  upgrade  ANS  Z26.1  with  1983  and 
1990  revisions.  However,  we  denied 
those  petitions. 

In  addition  to  incorporating  some  of 
the  revisions  of  the  ANSI  standard,  we 
have  occasionally  updated  FMVSS  No. 
205  directly  by  adding  provisions 
similar  or  identical  to  those  in  various ' 
revisions  of  the  ANSI  standard. 

II.  Summary  of  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

On  August  4,  1999.  NHTSA  pubfished 
a  NPRM  (64  FR  42330)  proposing  to 
amend  FMVSS  No.  205  by  incorporating 
by  reference  ANSI/SAE  Z26.1-1996.  In 
this  notice,  NHTSA  discussed  the 
benefits  of  incorporating  ANSI/SAE 
Z26. 1-1996,  and  proposed  revisions  to 
FMVSS  No.  205. 


'  The  most  recent  revision  we  incorporated  into 
FMVSS  No.  205  was  ANSI  Z26.1a-1980.  which 
supplemented  the  1977  version.  It  was  incorporated  . 
by  a  final  rule  pubhshed  on  February'  23.  1984  (49 
FR  6732). 


A.  Benefits  of  Incorporating  ANSI/SAE 
Z26. 1-1996 

NHTSA  tentatively  concluded  that 
incorporating  ANSI/SAE  Z26.1-1996 
would  be  beneficial  for  (1)  improved 
safety,  (2)  harmonization  with  foreign 
glazing  standards,  and  (3)  streamlining 
and  clarification. 

1.  Improved  Safety 

ANSI  Z26.1  requires  a  fracture  test 
(Test  No.  7)  of  a  305  mm  (12  in.)  square, 
flat  sample  of  glazing.  In  contrast,  ANSI/ 
SAE  Z26.1-1996  requires  the  use  of  a 
full-size  production  piece  of  vehicle 
window  glass.  Paragraph  5.7.2  of  ANSI/ 
SAE  Z26.1-1996  states  that  the 
specimens  of  glazing  selected  for  testing 
"'shall  be  of  the  most  difficult  part  or 
pattern  designation  within  the  model 
number."  NHTSA  stated  that  it 
interpreted  this  to  mean  the  portion  of 
glazing  which  we  consider  most  likely 
to  fail  the  test. 

ANSI/SAE  Z26.1-1996  also  improves 
safety  by  eliminating  wire  glass  as  an 
approved  glazing  material.  Wire  glass  is 
flat-rolled  glass  reinforced  with  wire 
mesh.  Wire  glass  is  known  to  shatter 
more  readily  at  lower  impact  speeds  and 
is  more  lacerative  than  laminated  glass. 
Wire  glass  was  used  in  past  automotive' 
applications.  However,  this  practice  has 
been  discontinued  and.  to  our 
knowledge,  no  company  currently 
produces  wire  glass  for  vehicle  use. 

2.  Harmonization  with  Foreign  Glazing 
Standards 

Incorporating  ANSI/SAE  Z26.1-1996 
will  improve  harmonization  between 
US.  Canadian,  and  European  glazing 
standards  in  the  following  ways: 

•  The  test  fixture  for  the  impact, 
fracture  and  penetration  resistance  tests 
(Tests  6,  7,  8,  9,  10,  11,  12,  13,  14  and 
26)  is  identical  to  the  support  frame 
required  in  Economic  Commission  for 
Europe  (ECE)  Regulation  R43. 

•  The  equipment  used  for  the 
abrasion  test  (Tests  17  and  18)  is  similar 
to  that  used  under  ECE  R43. 

•  The  Weathering  Test  (Test  16)  is 
similar  to  International  Organization  for 
Standardization  ("ISO")  Standard  3917. 
which  requires  a  xenon  light  source, 
instead  of  the  carbon  arc  light  source 
currently  specified  in  FMVSS  No.  205. 

•  The  solvents  specified  in  the 
chemical  resistance  test  (Test  20)  have 
been  revised  to  conform  to  the 
requirements  of  the  American  Society 
for  Testing  and  Materials  (ASTM)  and 
Occupant  Safety  and  Healfh 
Administration  (OSHA).  These  are  the 
same  solvents  specified  in  ECE  R43. 
This  will  also  result  in  consistency  with 
the  NTTAA  (National  Technology 


Transfer  Advancement  Act),  which 
requires  use  of  voluntary  consensus 
.standards  unless  such  use  is  infeasible 
or  otherwise  inconsistent  with  law. 
•  Canadian  Motor  Vehicle  Safety 
Standard  No.  205,  "Glazing  Materials." 
already  incorporates  ANSI/SAE  Z26.1- 
1996.  Therefore,  we  would  achieve 
closer  harmonization  of  our  Standard 
No.  205  and  Canadian  Standard  No. 
205. 

3.  Streamlining  and  Clarification 

The  proposed  incorporation  by 
reference  of  ANSI/SAE  Z26.1-1996 
vvould  permit  the  deletion  of  most  of  the 
existing  text  of  FMVSS  No.  205.  The 
amendments  of  the  past  20  years  have 
resulted  in  a  patchwork  of  requirements 
that  must  be  read  in  conjunction  with 
the  ANSI  Z26.1  in  order  to  gain  a 
comprehensive  understanding  of  the 
overall  requirements  of  FMVSS  No.  205. 
Adoption  of  the  proposal  would 
simplify'  FMVSS  No.  205,  consistent 
with  our  regulatory  reform  efforts. 

B.  Proposed  Revisions  to  FMVSS  No. 
205 

NHTSA  discussed  some  proposed 
revisions  to  FMVSS  No.  205,  as 
described  below. 

First,  NHTSA  discussed  the  general 
nature  of  the  textual  changes  to  ANSI 
Z26.1.  We  stated  that  our  substitution  of 
the  1996  version  for  the  1980  version  of 
the  ANSI  standard  would  not  make 
many  substantive  changes  to  our 
standard  since  our  current  standard 
already  contains  many  provisions  of  the 
1996  version.  They  were  directly  added 
to  our  standard  in  various  rulemaking 
proceedings  between  1977  and  1996  to 
supplement  the  1977  version  of  the 
ANSI  standard.-  Therefore,  the  practical 
effect  of  our  incorporation  by  reference 
of  the  1996  ANSI  standard  is  that  it 
would  enable  us  to  eliminate  the 
provisions  added  to  our  standard 
between  1977  and  1996. 

Second,  NHTSA  proposed  to  modifj' 
the  application  section  of  FMVSS  No. 
205  so  that  the  standard  explicitly 
applied  to  vehicles. 

Third,  NHTSA  proposed  that  "the 
most  difficult  part  or  pattern"  for  the 
Fracture  Test  means  that  all  portions  of 
the  glazing  surface  must  be  able  to  pass 
the  test  requirements.^  We  explained 


-  The  199b  provisions  include  new  types  of 
Slazing,  p.g.  items  4A.  ■IIC.  12.  13.  14.  15A,  15B. 
IBA.and  IHB.  ANSI/SAE  Z2b.  1-1996  also  includes 
numerous  editorial  and  minor  substantive  changes 
made  to  be  consistent  with  FMVSS  No.  20.S  or  to 
be  internally  consistent.  We  have  listed  these 
changes  in  a  table  submitted  to  the  docket  (er  the 
NPR.M  (Docket  No.  NHTSA  99-6024). 

'  The  requirement  for  specimens  to  be  tested  for 
the  fracture  test  in  section  5.7.2  of  ANSI/S.^E 
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Currently,  neither  FMVSS  No.  205  nor 
the  updated  ANSI/SAE  Z26. 1-1996  set 
boundaries  for  the  area  of  glazing  that 
does  not  have  to  meet  the  70  percent 
light  transmittance  requirement.  SAE 
JlOO  sets  limits  for  the  shade  band  on 
the  windshield,  rear  window  and  fixed 
side  windows  based  upon  the  eyellipse 
of  the  95th  percentile  male  driver's  eye 
positions  in  a  vehicle." 

Sixth,  NHTSA  proposed  modifying 
S5(b)(8)  of  FMVSS  No.  500,  "Low-speed 
vehicles"  (49  CFR  571.500),  to  eliminate 
the  incorporation  by  reference  of  ANSI 
Z26.1  and  any  reference  to  the 
permitted  types  of  glazing."  Instead, 
S5(b)(8)  would  simply  state  that  low 
speed  vehicles  must  have  windshield 
glazing  that  meets  the  requirements  of 
FMVSS  No.  205. 

NHTSA  also  proposed  to  revise  the 
applicability  paragraph  of  FMVSS  No. 
205  to  add  low  speed  vehicles  to  the  list 
of  vehicles  to  which  the  standard 
applies.  This  would  assure  that 
manufacturers  of  glazing  materials  in 
low  speed  vehicles  certif\'  compliance 
with  FMVSS  No.  205.  In  addition,  we 
proposed  adding  a  paragraph  to  the 
requirements  specifying  the  use  of  AS- 
1  or  AS— 4  glazing  in  the  windshields  of 
low  speed  vehicles.  This  section  is 
necessary  because  the  descriptions  of 
the  locations  of  glazing  specified  by  the 
ANSI  standard  would  not  otherwise 
allow  AS-5  glazing. 

Also,  NHTSA  proposed  to  correct  a 
technical  error  in  FMVSS  No.  500.  We 
replaced  AS-5  glazing  with  AS-4 
glazing  as  a  permitted  glazing  type  in 
low  speed  vehicles.  AS-4  is  equivalent 
glazing  to  AS-5  but  contains  a  light 
transmittance  requirement  so  that  it  can 
be  used  in  windshields,  since  the 
windshield  is  a  location  considered 
requisite  for  driving  visibility. 

Finally,  NHTSA  requestecl  comments 
on  the  need  to  verify  DOT  numbers 
based  on  the  concern  of  SAE's  Glazing 
Materials  Standards  Committee 
regarding  the  accuracy  of  our  Glazing 


for  driving  visibility  may  be  tinted.  The  most 
familiar  location  for  the  tinted  areas  is  the  upper 
region  of  the  windshield.  This  area  is  typically 
called  a  "shade  band." 

'  As  defined  in  .SAE's  Recommended  Practices,  an 
eyellipse  is  a  statistical  representation  of  driver  eye 
locations  in  road  vehicles.  It  is  an  eye  movement/ 
position  survey  designed  to  identifv  vision  and 
field  of  view  contours.  The  95th  percentile  male 
eyellipse  is  specified  in  SAE  JlOO  because  it  is  the 
highest  eyellipse.  and  therefore  is  the  eyellipse 
most  likely  to  be  blocked  by  the  shade  band. 

"On  lune  17.  1998.  we  published  (63  FR  33194) 
a  new  standard  for  "low-speed  vehicles"  (49  CFR 
571.500).  The  rule  defines  low-speed  vehicles  as  a 
separate  vehicle  type,  and  S5(b)(8)  of  the  rule 
specifies.the  use  of  either  AS-1  or  AS-5  glazing  for 
the  windshield  of  these  vehicles.  The  rule  also 
separately  incorporates  by  reference  the  1977/1980 
version  of  ANSI  Z26.1,  rather  than  cross-referencing 
FMVSS  No.  205. 


Manufacturer  list.''  SAE  has  contended 
that  only  25  percent  of  the 
manufacturers  listed  with  DOT  numbers 
are  currently  active;  some  of  the 
manufacturers  have  gone  out  of  business 
without  notifying  us,  and  many  other 
manufacturers  have  moved  or  merged. 

III.  Summary  of  Public  Comments  to 
the  NPRM 

NHTSA  received  eight  comments  on 
the  August  1999  NPRM.  Three  glazing 
manufacturers,  three  vehicle 
manufacturers,  one  glazing 
manufacturers  association,  and  one 
automotive  standards  organization 
submitted  the  eight  comments.  The 
comments  are  summarized  below. 

A.  Meaning  of  the  "Most  Difficult  Part 
or  Pattern ' '  for  the  Fracture  Test 

Several  manufacturers  stated  that 
NHTSA  had  misinterpreted  the  meaning 
of  "most  difficult  part  or  pattern"  and 
that  the  fracture  test  could  be 
interpreted  to  have  many  fracture 
points,  instead  of  a  single  point  25  mm 
(1  in.)  in-bound  along  the  center  of  the 
longest  edge. 

Sekurit  Saint-Gobain  (Sekurit).  a 
glazing  manufacturer,  suggested  that 
NHTSA  adopt  ISO  3537.  ISO  3537  has 
several  fracture  points  [(point  1,  30  mm 
(1.2  in.)  from  the  edge  in  one  corner: 
point  2,  30  mm  (1.2  in.)  from  the  nearest 
edge;  point  3  at  the  geometric  center, 
and  for  curved  materials,  point  4  on  the 
longest  median  at  a  point  of  maximum 
curvature))  and  allows  for  fracture  of  the 
windshield. 

SAE  encouraged  NHTSA  to  revise 
S5.1.2  to  read  as  follows:  "NHTSA  may 
conduct  the  Fracture  Test  as  specified  in 
ANSI/SAE  Z26.1-1996  Section  5.7  on 
any  piece  of  glazing  material  that  is 
required  to  comply  with  Section  5.7." 

B.  Xenon  Light  Source  for  Weathering 
Test 

Ford  Motor  Company  (Ford)  and  SAE 
both  commented  that  a  xenon  arc  light 
source  more  closely  simulates  sunlight 
than  does  a  carbon  arc  and  that  the 
xenon  arc  is  a  much-improved  light 
source  for  the  weathering  tests.  Ford 
also  said  that  a  xenon  arc  lamp  would 
meet  the  requirement  of  ECE  R43  stating 
that  any  source  of  radiation  which 
produces  the  same  effect  as  a  mercury 


'J  Paragraph  S6.2  of  FMVSS  No.  205  requires  that 
the  prime  glazing  manufacturer  mark  the  glazing 
with,  among  other  things,  a  manufacturer's  mark. 
We  assign  the  mark  upon  written  request  of  the 
manufacturer.  We  maintain  a  list  of  glazing 
manufacturers  and  the  marks  assigned  to  them.  One 
use  of  these  code  marks  (often  referred  to  as  a  "DOT 
number")  is  during  an  enforcement  action  to 
identify  the  manufacturer  that  produced  a 
particular  piece  of  glazing. 
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vapor  lamp  may  be  used  for  the  test 
procedure. 

C.  Limiting  thg  Width  of  the  Shade  Band 

DaimlerChrysler  (DC)  and  SAE 
supported  the  adoption  of  SAE  JlOO  to 
identify  areas  of  glazing  not  requisite  for 
driving  visibility.  DC  also  urged  the 
agency  to  clarify  the  definition  of  shade 
band  to  mean  any  obscuration  band  on 
a  glazing  because  of  the  variations  in 
band  application  to  laminated  safety 
glass  (dye  or  pigment  added  to 
interlayer  material  prior  to  application) 
and  tempered  safety  glass  (pattern  of 
lines  and  dots  printed  onto  the  glass 
surface). 

Toyota  Motor  Corporation  (Toyota) 
and  the  Flat  Glass  Manufacturers 
Association  of  Japan  (FGMAJ),  however, 
suggested  incorporating  "area  B," 
specified  in  ECE  R43  92/22EC  to 
establish  boundaries  for  the  shade  band 
instead  of  incorporating  SAE  JlOO 
because  it  would  harmonize  FMVSS  No. 
205  with  the  requirements  adopted  in 
Europe  and  Japan  and  because 
application  of  the  "area  B"  requirement 
of  ECE  R43  is  current  practice  for 
Toyota.  More  specifically,  Toyota  stated 
that  FMVSS  No.  205  should  "prescribe 
that  the  area  of  the  windshield  other 
than  the  'area  B'  may  be  tinted"  and 
FGMAJ  stated  that  the  "[djetermination 
of  the  top  boundary  of  windshield  for 
-driving  visibility  should  be  the  upper 
edge  of  Zone  B,  which  is  drawn  in 
accordance  with  Vl  prescribed  in  ECE 
R43." 

Additionally,  on  the  issue  of  whether 
shade  band  requirements  should  be 
applied  to  side  and  rear  w^indow  s, 
FGMAJ  stated,  "[tjhis  non-requirement 
provision  for  driving  visibility  should 
be  limited  to  the  windshield,  which 
would  harmonize  with  the  international 
standard." 

D.  Certification  and  Verification  of  DOT 
Numbers 

Pilkington  Libbey  Owens  Ford  (LOF), 
and  Glassig  Inc.  (Glassig),  both  glazing 
manufacturers,  commented  that  DOT 
numbers  should  be  kept  current  and 
suggested  notification  to  the  agency  or 
re-certification  every  five  years  so  that 
separate  active  and  non-active 
manufacturer  lists  can  be  prepared.  SAE 
suggested  that  NHTSA  avoid  reassigning 
DOT  numbers  and  also  supported  the 
use  of  separate  active  and  non-active 
manufacturer  lists.  Sekurit  said  that  the 
confusion  that  results  from  the 
reassigning  of  DOT  numbers  could  be 
avoided  if  glass  manufacturers  were 
required  to  apply  their  trade  names  to 
their  products.  FGMAJ  suggested  that  a 
manufacturer  who  simply  cuts  sections 
of  glazing  for  use  in  a  motor  vehiclp 


application  obtain  a  separate  DOT  code 
number  from  that  of  the  prime  glazing 
manufacturer  who  produces  the  glazing. 
Additionally,  FGMAJ  suggested  that  the 
definition  of  "prime  glazing 
manufacturer"  should  specify  the 
inclusion  of  aftermarket  manufacturers. 

E.  Other  Issues 

1.  Applicability  of  Proposal  to  MPVs 

DC  and  SAE  encouraged  NHTSA  not 
to  delete  paragraph  S5.1.1.6  of  FMVSS 
No.  205,  which  states  that  glazing 
intended  for  use  in  multipurpose 
passenger  vehicles  (MPVs)  is  treated 
identically  to  glazing  used  in  trucks. 
ANSI/SAE  Z26.1-1996  expressly 
prohibits  the  use  of  deep  tinted 
windows  adjacent  to  the  driver  in  trucks 
but  is  silent  with  regard  to  tinting  in 
MPVs. 

2.  Edge  Treatment  for  Automotive 
Safety  Glass 

The  SAE  recommended  that  NHTSA 
eliminate  paragraph  S5.2  of  FMVSS  No. 
205  because  it  incorporates  by  reference 
the  edge  treatment  requirements  (SAE 
Recommended  Practice  J673, 
"Automotive  Safety  Glasses")  that  are 
already  incorporated  bv  reference  in 
ANSI/SAE  Z26.1-1996."J 

3.  Labeling 

Toyota  suggested  that  FMVSS  No.  205 
specify  that  the  cleaning  instruction 
label  currently  required  for  Items  12,  13, 
16A  and  16B  not  be  required  for  these 
items  of  glazing  because  these  items  of 
glazing  are  not  required  to  meet  the  70% 
light  transmittance  requirement  (Test  2 
of  the  ANSI  standard).  The  NPRM 
proposed  deleting  S5.1.2.2  and 
S5.1.2.10,  which  contains  cleaning 
instruction  label  requirements  from 
FMVSS  No.  205.  Since  ANSI/SAE 
Z26.1-1996  contains  the  cleaning 
instruction  label  requirements  for  the 
aforementioned  Items,  FMVSS  No.  205 
would  incorporate  them  by  reference. 

4.  Additional  Tests 

Sekurit  expressed  the  view  that 
additional  tests,  not  included  in  ANSI/ 
SAE  Z26.1-1996.  could  have  been 
added  to  FMVSS  No.  205.  These  tests 
include  a  head-impact  test  for 
windshields  (ISO  3537),  a  requirement 
for  testing  of  optical  properties  of  a 
windshield  according  to  ISO  3538.  and 
a  mechanical  strength  test  using  a  227 
g  (0.5  lb.)  ball  at  high  and  low 


'"SAE  Recommended  Practice  |673  provides 
several  mechanical  treatments  that  shape  the  edge 
of  the  finished  glazing  for  either  laminated  glazing 
or  tempered  glass  glazing.  The  intent  of  these 
treatments  is  lo  reduce  the  risk  of  a  laceralive  injury 
due  lo  an  exposed  sharp  edge  or  comer  ia  the 
finished  glazing  product. 


temperatures.  According  to  Sekurit,  ISO 
3538  takes  windscreen  design,  rake 
angle,  and  field  of  vision  into  account 
while  ANSI/SAE  Z26.1-1996  tests 
optical  properties  by  an  obsolete 
method  that  does  not  take  into  account 
the  current  design  of  windshields. 
Additionally.  Sekurit  argued  that  a 
mechanical  strength  test  using  a  227  g 
(0.5  lb.)  ball  would  more  closely 
proximate  real-life  conditions  than  the 
strength  lest  in  ANSI. 

IV.  Agency  Discussion  of  Issues  and 
Response  to  Comments 

A.  Summary  of  Changes  from  the  NPRM 

In  response  to  the  comments,  the 
agency  is  modifying  the  approach  it 
proposed  in  the  NPRM.  The  major 
deviations  from  the  proposal  are 
summarized  below. 

•  The  fracture  test  of  ANSI/SAE 
Z26.1-1996  is  clarified  to  indicate  that 
any  piece  of  glazing  subject  to  the 
fracture  test  may  be  tested,  and  that  the 
test  procedure  is  a  single  fracture  origin 
or  break  point  25  mm  (1  in.)  inboard  at 
the  edge  of  the  midpoint  of  the  longest 
edge  of  the  specimen  as  specified  in 
ANSI/SAE  Z26. 1-1996. 

•  Shade  band  areas  are  required  to 
conform  with  the  SAE  JlOO 
recommended  practice.  However,  a 
substitution  of  the  ECE  R43  procedure 
"up  angle"  of  7  degrees,  instead  of  the 
SAE  procedure  "up  angle"  of  5  degrees, 
will  be  used  to  determine  the  upper 
limit  of  the  area  for  driving  visibility. 

B.  Meaning  of  the  "Most  Difficult  Part  or 
Pattern  "for  the  Fracture  Test 

Currently.  Fracture  Test  No.  7 
specifies'dropping  a  227  g  (0.5  lb)  ball 
onto  305  mm  x  305  mm  (12  in.  x  12  in.) 
laboratory  samples  of  glazing.  The  drop 
height  starts  at  ten  feet  and  increases 
until  the  samples  break.  To  pass  the  test, 
the  largest  fractured  particle  must  weigh 
4.3  g  (0.15  oz.)  or  less. 

The  proposed  fracture  test  in  S5.7.2 
.  specified  six  produc:tion  parts 
representing  each  construction  type 
model  number.  Fracture  Test  No.  7 
stated.  "(Tlhe  number  of  specimens 
selected  from  each  model  number  of 
glazing  shall  be  six  (6)  and  shall  all  be 
of  the  most  difficult  part  or  pattern 
(emphasis  added)  designation  within 
the  model  number."  The  fracture  origin 
or  break  point  is  25  mm  (1  in.)  inboard 
of  the  edge  at  the  midpoint  of  the 
longest  edge  of  the  specimen.  If  the 
specimen  has  two  long  edges  of  equal 
length,  the  edge  nearer  the 
manufacturer's  trademark  is  chosen.  To 
obtain  fracture,  a  spring  loaded  center 
punch  or  a  hammer  of  about  75  g  (2.65 
oz.).  each  with  a  point  having  a  radius 
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fracture  origin  or  breakpoint  25  mm  (1 
in.)  inboard  at  the  edge  of  the  midpoint 
of  the  longest  edge  of  the  specimen. 
They  stated  that  the  fracture  test  could 
be  interpreted  to  have  many  fracture 
points.  'These  manufacturers,  however, 
have  not  demonstrated  a  safety  need  to 
deviate  from  the  testing  specified  in 
ANSI/SAE  Z26.1-1996.  For  this  reason, 
NHSTA  believes  that  the  test  procedures 
need  not  be  revised  at  this  time. 
However,  as  suggested  by  Sekurit, 
NHTSA  will  continue  to  explore  the 
desirability  of  extending  the  test 
procedures  to  multiple  break  points  in 
the  future,  through  participation  in  the 
UN/ECE  Working  Party  29's  Working 
Party  on  General  Safety  Provisions 
(GRSG). 

In  retaining  the  "most  difficult  part  or 
pattern"  requirement,  NHTSA  agrees 
with  the  SAE  and  has  decided  to  clarify 
)hat  any  piece  of  glazing  subject  to  the 
fracture  test  may  be  tested,  and  that  the 
test  procedure  will  be  a  single  fracture 
origin  or  break  point  25  mm  (1  in.) 
inboard  at  the  edge  of  the  midpoint  of 
the  longest  edge  of  the  specimen  as 
specified  in  ANSI/SAE  Z26. 1-1996. 

C.  Xenon  Light  Source  for  the 
Weathering  Test 

As  noted  above,  Ford  and  SAE 
concurred  with  the  agency's  tentative 
conclusion  that  a  xenon  arc  produces  a 
spectral  power  distribution  closer  to 
that  of  sunlight  than  carbon  arc  lamps 
and  that  it  is  an  improved  light  source 
for  the  weathering  tests.  As  in  the 
NPRM,  we  also  note  that  most  of  the 
testing  industry  is  currently  using  xenon 
arc  lamp  test  devices  to  simulate 
weathering.  For  these  reasons,  the 
agency  has  decided  to  adopt  the  use  of 
the  xenon  arc  lamp  test  device  for  the 
weathering  tests  as  specified  in  ANSI/ 
SAE  Z26. 1-1996. 

D.  Limiting  the  Width  of  the  Shade  Band 

In  response  to  comments  by 
DaimlerChrysler,  Toyota,  and  FGMAJ, 


NHTSA  commissioned  a  study  at 
General  Test  Laboratories  (GTL)  of 
current  industry  practices  (SAE  JlOO 
and  ECE  R43)  concerning  ^ade  band 
areas. '- 

As  a  preliminary  matter,  NHTSA 
collected  data  for  a  series  of  five 
windshields  from  current  production 
vehicles  to  evaluate  the  lower  boundary 
of  actual  windshield  shade  bands  in 
comparison  to  the  SAE  JlOO 
recommendations.  The  vehicle 
manufacturers  supplied  full  size 
templates  for  each  windshield.  On  these 
templates,  NHTSA  engineers  measured 
the  difference  between  the  AS-1  line 
and  the  boundary  of  the  shade  band 
zone  defined  in  Section  4.1  of  SAE  JlOO 
for  forward  glazing  (JlOO  line).  The 
boundary  value  for  the  upper  limit  of 
level  of  visibility  in  SAE  JlOO  is  defined 
as  the  intersection  of  the  windshield's 
centerline  with  an  inclined  plane 
tangent  to  the  upper  edge  of  the  95th 
eyellipse.  The  AS-1  line  marked  on  the 
upper  edge  of  the  windshield  equipped 
with  a  shade  band  shows  the  current 
shade  band  practice  by  the 
manufacturer."  NHTSA 's  limited 
survey  of  vehicles  found  that  the 
manufacturer-provided  shade  bands  did 
not  extend  as  far  downward  as 
permitted  by  SAE  JlOO,  and  the  distance 
between  the  lower  boundar>'  of  the 
shade  bands  and  the  boundary  limit 
recommended  in  SAE  JlOO  ranged  from 
45  mm  (1.8  in.)  for  the  Chevrolet 
Camaro  to  about  191  mm  (7.5  in.)  for  the 
Pontiac  Grand  Am  (Table  1).  Based  on 
these  measurements,  all  vehicles  tested 
exceeded  the  recommendations  set  forth 
in  SAE  JlOO. 

Next,  NHTSA  determined  the  extent 
to  which  the  ECE  R43  requirement  (ECE 
R43  line)  was  exceeded.  It  then 
compared  the  extent  to  which  the  ECE 
R43  line  was  exceeded  with  the  extent 
to  which  the  JlOO  line  was  exceeded. 
These  comparisons  are  shown  in  Table 
1. 


Table  1  .—Comparison  of  Estimated  Shade  Band  Compliance  with  SAE  J 100  and  ECE-R43 


Manufacturer 


Model 


-- 


Chevrolet  Camaro 

Saturn  LS2  

Pontiac  Grand  Am 
Galant  


(a)  AS-1 

line,  SAE 

exceedance*, 

inches 


1.8 

4 

7.5 

N/A" 


Pass 

SAE 

J100? 


(b)  AS-1 

line,  ECE- 

R43 

exceedance' 

inches 


Yes 
Yes 
Yes 

N/A* 


-0.8 
2.4 
5 
N/A" 


Pass 
ECE  43? 


No 

Yes 

Yes 

N/A" 


99-6024-10. 
acilily  used  by  NflTS.A  to 
uipment  for  compliance  with  the 


!  e  )i 


2)5 


requires  that  manufacturers 
Ids  to  show  the  limits  of  the  area 


having  a  luminous  transmittance  of  less  than  70°<i. 
For  example,  if  a  manufacturer  chooses  to  install  a 
shade  band  at  the  upper  edge  of  the  windshield,  the 
windshield  must  be  permanently  marked  with  a 
line  indicating  the  line  of  demarcation.  An  arrow 
and  "AS-l"  must  also  be  marked  on  the  glazing 


which  points  to  the  area  compliant  with  the 
visibility  requirements  [minimum  level  of  light 
transmittance  required  for  a  windshield  in  the  area 
indicated  by  the  direction  of  the  arrow)  of  FMVSS 
No.  205. 
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Table  1. — Comparison  of  Estimated  Shade  Band  Compliance  with  SAE  JlOO  and  ECE-R43 — Continued 


(a)  AS-1 

line,  SAE 

exceedance*. 

Inches 


Pass 

SAE 

JlOO? 


(b)  AS-1 

line  ECE- 

R43 

exceedance*. 

inches 


Pass 
ECE  43? 


I  6.1 


Yes 


4.3 


Yes 


*  Linear  distance  measured  on  the  windshield  surface  between  the  location  of  the  AS-1  line  indicated  on  the  windshield  and  the  lowest  allow- 
able AS-1  line  in  accordance  with  SAE  J100  or  ECE  R43.  A  positive  value  indicates  that  the  AS-1  line  lies  above  the  lowest  allowable  AS-1 
line.  A  negative  value  indicates  noncompliance  with  the  requirement,  i.e.,  it  represents  a  hypothetical  test  failure. 

**  Not  applicable.  There  was  no  AS-1  line  on  the  windshield  because  it  had  no  shade  band. 


As  demonstrated  in  Table  1 ,  not  all 
tested  vehicles  comply  with  ECE  R43, 
and  differing  results  occur  for  the  SAE 
JlOO  procedure  and  the  ECE  R43 
procedure.  The  SAE  procedure  uses  an 
"up  angle"  of  5  degrees  to  determine  the 
lower  limit  of  the  shade  band  area  and 
the  ECE  R43  procedure  uses  an  "up 
angle"  of  7  degrees  to  determine  the 
upper  limit  of  the  area  for  driving 
visibility.  Other  minor  factors 
distinguish  the  SAE  method  from  the 
ECE  method,  but  these  differences  are 
C^^  due  only  to  the  method  by  which  the 
point  of  origin  for  the  5  degree  and  7 
degree  lines  is  established.'"' 

As  stated  in  the  NPRM,  NHTSA 
believes  that  establishing  a  lower 
boundary  for  windshield  shade  bands  is 
a  necessary  component  of  the  amended 
glazing  standard.  Further,  no  negative 
comments  were  received  on  the 
proposal  to  institute  a  requirement  for 
the  lower  boundary  for  a  shade  band  on 
a  windshield. 

The  net  safety  benefit  from  the  slight 
differences  in  allowable  shade  band 
design  between  SAE  JlOO  ar  '  ECE  R43 
is  negligible.  While  the  SA     :  rocedure 
offers  slightly  greater  glcire  protection, 
the  ECE  R43  procedure  allows  a  greater 
daylight  opening  for  visibility  at 
luminous  transmittance  values  of  70% 
or  greater.  NHTSA  believes  that  the 
approaches  set  forth  in  both  ECE  R43 
and  SAE  JlOO  represent  reasonable 
approaches  to  determining  the  limits  of 
a  windshield  shade  band. 

However,  each  procedure  is 
dependent  upon  the  location  of  a 
seating  design  point  defined  by  the 
vehicle  manufacturer.  The  ECE  method 
relies  upon  the  location  of  the  European 
"R-point"  whereas  the  SAE  method 
relies  upon  the  SAE  seating  reference 
point  (SgRP).  Due  to  the  existence  of 


'■*  The  lest  zones  used  by  each  standard  are 
generated  using  different  methods.  The  European 
test  zone  uses  the  ISO  "V  "  points  (coordinates 
related  to  seat  back  angle)  while  the  U.S.  zones  are 
based  on  the  SAE  )941  eyellipsn.  However,  the  ISO 
"V"  points  are  a  derivative  of  the  S.^E  eyellipse, 
and  generate  substantially  similar  zones.  While  the 
zones  are  not  identical,  the  differences  in  practice 
account  for  only  slight  variations  in  calculated 
outcomes. 


only  slight  technical  differences 
between  the  two  methods  and  the  use  of 
SgRP  in  other  FMVSS.  NHTSA  has 
decided  to  adopt  the  SAE  JlOO 
recommended  practice.  This  adoption 
includes,  however,  a  substitution  of  the 
ECE  R43  procedure  "up  angle"  of  7 
degrees,  instead  of  the  SAE  procedure 
"up  angle"  of  5  degrees,  to  determine 
the  upper  limit  of  the  area  for  driving 
visibility. 

Using  the  7  degree  "up  angle"  method 
for  determining  the  location  of  the  AS- 
1  line  increases  the  total  windshield 
visibility.  Additionally,  manufacturers 
that  presently  manufacture  their  shade 
bands  in  accordance  with  SAf  JlOO  can 
continue  using  the  same  testing 
conditions  and  procedures  defined  in 
SAE  JlOO,  except  for  the  "up  angle." 
However,  due  to  the  substantial 
similarity  between  the  provisions  of 
SAE  JlOO  and  ECE  R43,  except  for  the 
degree  of  the  "up  angle,"  the  agency 
anticipates  the  shade  band  boundary 
line  under  the  new  rule  would  more 
closely  approximate  the  ECE  R43  line 
due  to  the  7  degree  'up  angle"  for  most 
vehicles.  Therefore,  we  believfe 
manufacturers  would  be  able  to  market 
vehicles  with  the  same  AS-1  line  in 
both  Europe  and  the  United  States. 

Agency  testing  indicates  that  most 
manufacturers  do  not  use  all  of  the 
potential  available  windshield  shade 
band  area  available  under  ECE  R43  for 
shade  band  coverage.  However,  as 
demonstrated  above  in  Table  1,  not  all 
tested  vehicles  complied  with  ECE  R43 
(one  out  of  four  did  not  comply). 
Therefore,  a  small  percentage  of  current 
production  vehicles  may  not  comply 
with  the  new  shade  band  requirement. 
However,  as  with  the  2000  Chevrolet 
Camaro,  the  anticipated  extent  of  failure 
for  this  small  percentage  of  vehicles  is 
slight.  The  agency  believes  that 
modifying  the  shade  band  location  by 
25  mm  (1  inch)  or  less  on  most  vehicles 
represents  a  reasonable  undertaking  that 
should  not  be  costly  for  manufacturers 
and  that  can  be  accomplished  within  a 
short  lead  time.  Based  on  the  results  of 
the  agency's  testing,  manufacturers 
should  have  no  difficulty  adjusting 


shade  bands  to  meet  the  new 
requirement. 

With  regard  to  shade  band 
requirements  for  glazing  areas  other 
than  the  upper  edge  of  the  windshield, 
SAE  JlOO  does  not  address  driver 
visibility  for  the  bottom  edge  of  the 
windshield  or  for  the  side  of  the 
windshield.  SAE  JlOO  does  include 
shade  band  requirements  for  fixed  side 
and  rear  windows.  While  SAE  JlOO 
includes  this  requirement  for  side  and 
rear  windows,  the  majority  of  side  and 
rear  windows  are  tempered  glass.  Shade 
bands  can  only  be  applied  to  laminated 
glazing  (by  tinting  the  irmer  layer). 
Laminated  glazing  is  required  only  for 
.  windshield  applications.  Therefore, 
shade  bands  rarely  exist  on  fixed  side 
and  rear  windows.  Further,  ECE  R43 
does  not  contain  shade  band 
requirements  for  side  or  rear  windows. 
Because  of  the  limited  number  of  fixed 
side  and  rear  windows  containing  shade 
bands  and  because  of  harmonization 
concerns,  as  commented  by  FGMAJ,  the 
agency  has  decided  to  apply  the 
provisions  of  SAE  JlOO  exclusively  to 
windshield  applications.  However,  the 
light  transmittance  requirements  for 
side  and  rear  windows  contained  in 
FMVSS  No.  205  and  ANSI/SAE  Z26.1- 
1996  will  continue  to  apply  to  side  and 
rear  windows. 

E.  Certification  and  Verification  of  DOT 
Numbers 

Comments  concerning  the 
certification  and  verification  of  DOT 
numbers  suggest  that  NHTSA's  DOT 
registry  process  should  require 
additional  certification  and  verification 
activities  such  as  the  re-certification  of 
numbers  every  5  years  and  the' 
maintenance  of  active  and  non-active 
manufacturer  lists.  Commenters  did  not. 
however,  provide  evidence  that  the 
additional  certification  and  verification 
activities  would  yield  safety  benefits. 
Further,  the  agency  believes  that 
additional  certification  and  verification 
activities  would  require  additional 
resources  and  manpower  which  would, 
in  turn,  adversely  impact  the  agency's 
use  of  its  resources  to  upgrade  its  safety 
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standards.  Dui  i  to  the  absence  of 
apparent  safet ,'  benefits  and  because 
additional  reg  stry  and  certification 
activities  wou  d  detract  resources  from 
its  safety  miss  on.  the  agency  is  not 
amending  the  current  DOT  registry 
process  at  this  time. 

As  stated  ab  jve,  FGMAJ  suggested 
that  a  manufac  turer  who  cuts  glazing 
should  be  reqi  ired  to  obtain  a  separate 
DOT  code  nun  iber  from  the  one  used  by 
the  prime  glaz  ng  manufacturer  who 
produces  the  g  lazing.  NfHTSA  is 
unaware  of  an  '  safety  benefits 
associated  wit » this  suggestion. 
Additionally,  I  his  suggested  action 
would  create  a  n  additional  resource 
burden  for  the  agency. '^  Therefore, 
NHTSA  is  not  idopting  the  suggested 
requirement.  ^  HTSA,  however,  is  aware 
of  the  need  for  clarification  regarding 
certification  responsibilities  and  is 
adopting  the  U  nguage  proposed  in  the 
NPRM  for  S6  c  f  FMVSS  No.  205.  This 
revised  section  provides  a  more 
straightforwarc  and  clearer  statement  of 
the  certificatio  i  and  marking 
responsibilitie:  of  a  manufacturer  who 
fabricates,  lam  nates,  or  tempers  glazing 
material  and  d  stinguishes  those 
responsibilitie!  from  those  of  a 
manufacturer  \  rho  cuts  a  section  of  ' 

glazing  materia  1  for  subsequent  use  in  a 
motor  vehicle  application.  This  text  also 
makes  clear  th<  t  the  requirement  to  affix 
a  manufacture!  s  code  mark  to  the 
glazing  applies  only  to  the  prime  glazing 
manufacturer  ^  '  and  not  to  a 
manufacturer  c  r  distributor  who  simply 
cuts  a  piece  of  glazing. 

The  propose!  I  regulatory  text  in  the 
NfPRM  includei  i  a  definition  of  "prime 
glazing  manufa  cturer"  as  "a 
manufacturer  t  lat  fabricates,  laminates, 
or  tempers  gla2  ing  materials."  FGMAJ 
commented  tha  t  this  definition  should 
also  include  a  leference  to  aftermarket 
manufacturers  The  agency  considers  it 
unnecessary  to  add  a  reference  to 
aftermarket  ma  lufacturers  in  the 
definition  of  "p  rime  glazing 
manufacturer."  FMVSS  No.  205  applies 
to  all  glazing  fc  r  use  in  motor  vehicles, 
whether  it  is  supplied  as  original 
equipment  in  a  vehicle  or  as  an 
aftermarket  product.  Besides  this 
suggestion  by  FGMAJ,  the  agency 
received  no  oth  er  comments  concerning 
the  definition  o  f  "prime  glazing 


v> 


'^The  Automoli 
Compliance  Agencj 
Company  estimate 
prime  glazing  manii 
that  the  number  of 
the  same  or  slightly 
glazing  maniifactu 

'*A  "prime  glazi 
one  who  "fabricates 
glazing  material.' 


Manufacturers  Equipment 
(AMECA)  and  AP  Technoglass 
lat  there  are  in  excess  of  700 
acturers.  They  further  estimate 
I  lanufacturers  that  cut  glass  is 
more  than  the  number  of  prime 


'S 


manufacturer"  is  defined  as 
laminates,  or  tempers  the 


manufacturer."  Therefore,  the  agency 
has  decided  to  adopt  the  definition  of 
"prime  glazing  manufacturer"  as 
proposed  in  the  NPRM. 

D.  Other  Issues 

1.  Applicability  of  Standard  to  MPVs 

Today's  rule  retains  S5.1.1.6  in  the 
regulator)'  text  of  FMVSS  205. 
Paragraph  S5.1.1.6  ensures  that  MPVs 
must  meet  the  same  glazing 
requirements  as  those  required  for 
trucks.  NHTSA  agrees  with  DC  and  SAE. 
that  the  requirements  for  glazing  to  be 
used  in  trucks  should  be  applied  to 
glazing  for  use  in  MPVs.  This  approach 
of  applying  identical  requirements  to 
both  trucks  and  MPVs  is  consistent  with 
the  treatment  of  trucks  and  MPVs  in 
past  interpretations  (57  FR  2496;  63  FR 
37820). 

2.  Edge  Treatment  for  Automotive 
Safety  Glass 

NHTSA  agrees  with  SAE  that  the 
requirements  of  S5.2  of  FMVSS  No.  205 
are  redundant  with  the  edge  treatment 
provisions  of  Section  6  of  ANSI/SAE 
Z26. 1-1996,  which  requires  that 
exposed  edges  in  vehicles  other  than 
school  buses  shall  be  treated  in 
'accordance  with  SAE  J673  (April  1993 
version)  and  that  exposed  edges  in 
school  buses  shall  be  banded.  Section  6 
of  ANSI/SAE  Z26.1-1996  is  identical  to 
the  current  requirements  for  edge 
treatment  in  FMVSS  No.  205,  except 
that  FMVSS  No.  205  incorporates  by 
reference  an  outdated  (1967)  version  of 
SAE  J673.  Due  to  the  redundancy 
between  FMVSS  No.  205  and  ANSI/SAE 
Z26. 1-1996  concerning  the 
requirements  for  edge  treatment  and 
because  ANSI/SAE  Z26.1-1996  contains 
a  more  recent  version  of  SAE  J673,  the 
agency  will  delete  S5.2  from  FMVSS 
No.  205  and  revise  the  regulatory  text 
accordingly. 

3.  Labeling 

Toyota  has  requested  that  FMVSS  No. 
205  state  that  the  cleaning  instruction 
label  requirement  in  ANSI/SAE  Z26.1- 
1996  is  not  applicable  to  Items  12,  13. 
16A  and  16  B.  With  the  deletion  of 
S5.1.2.2  and  S5.1.2.10,  the  cleaning 
instruction  requirements  for  these  items 
would  be  found  in  ANSI/SAE  Z26.1- 
1996. 

Toyota  is  correct  that  Items  12,13, 
16A  and  16B  are  not  required  to  meet 
the  light  transmittance  test  in  ANSI/SAE 
Z26. 1-1996.  However,  ANSI/SAE 
Z26. 1-1996  does  include  tests,  e.g.,  the 
weathering  test,  which  ensure  that  they 
maintain  a  luminous  transmittance  that 
closely  approximates  the  transmittance 
found  in  their  original'  manufactured 


state.  This  indicates  to  NHTSA  that, 
while  Items  12,  13,  16A  and  168  need 
not  meet  the  70%  light  transmittance 
test,  it  is  important  for  these  items  of 
glazing  to  maintain  a  luminous 
transmittance  which  is  achieved,  in 
part,  by  proper  maintenance  and 
cleaning  indicated  on  the  cleaning 
instruction  label  on  the  glazing. 
Additionally,  ANSI/SAE  Z26.1-1996 
provides,  manufactiuers  with  the  option 
of  placing  cleaning  instructions  in  the 
vehicle's  owner's  manual  rather  than  on 
a  label  affixed  to  the  glazing  for  Items 
16A  and  16B.  The  agency  believes  that 
the  option  of  placing  the  cleaning 
instructions  in  the  owner's  manual 
rather  than  on  a  cleanjpg  instruction 
label  on  the  glazing  partially  alleviates 
Toyota's  concern. 

4.  Additional  Tests 

As  discussed  above,  Sekurit  suggested 
that  the  agency  incorporate  additional 
tests  for  head  impact  into  windscreens, 
optical  properties,  and  mechanical 
strength  into  FMVSS  No.  205.  Currently, 
the  agency,  through  participation  in 
GRSG  meetings  on  the  proposed  Global 
Glazing  Regulation,  is  evaluating  the 
tests  recommended  by  Sekurit.  If 
NHTSA  tentatively  concludes  that  these 
tests  would  have  a  safety  benefit,  the 
agency  may  propose  adoption  of  one  or 
more  of  these  tests  in  a  fiiture 
rulemaking. 

V.  Effective  Date 

The  agency  proposed  a  leadtime  of  45 
days.  AP  Technoglass,  a  glazing 
manufactiuer,  commented  that  the  new 
requirements,  including  shade  band, 
glass  fracture  test,  and  weathering  test 
requirements,  may  affect  glazing 
currently  under  production  that  does 
not  conform  to  the  new  requirements. 
For  instance,  manufactiuers  may  need 
to  purchase  new  equipment  to  perform 
the  weathering  test  with  a  xenon  arc 
lamp.  NHTSA  agrees  that  these  new 
requirements  may  teike  longer  than  45 
days  to  incorporate.  In  NHTSA's 
judgment,  these  changes  can  be 
accomplished  within  180  days. 
Consequently,  the  changes  to  FMVSS 
No.  205  will  become  etfective.  and 
compliance  will  be  required,  180  days 
following  the  publication  of  the  final 
rule.  However,  manufacturers  may 
voliujtarily  comply  with  this  rule 
earlier. 

VI.  Plain  Language 

In  accordance  with  Executive  Order 
12866,  we  have  rewritten  or  reorganized 
portions  of  the  regulatory  text  for  clarity 
and  conformance  to  Plain  Language 
practices.  These  include  portions  of  the 
regulator}'  text  that  are  not  being 


Federal  Register /Vol.  68,  No.  143 /Friday,  July  25,  2003 /Rules  and  Regulations 


43971 


substantively  changed  by  this  rule.  For 
example,  we  have  replaced  passive 
verbs  with  active  verbs,  replaced  "shall" 
with  "must."  and  made  explicitly  clear 
who  has  the  responsibility  for  acting. 
Rewriting  is  especially  apparent  in 
the  certification  and  marking 
requirements  of  section  6.  We 
eliminated  the  marking  requirement  of 
former  S6.1  because  it  is  already 
incorporated  in  section  7  of  ANSI/SAE 
Z26. 1-1996.  We  moved  the  definition  of 
prime  glazing  manufacturer  in  S6.1  into 
the  S4  definitions  section.  To  eliminate 
redundancy,  former  S6.2  and  S6.3  have 
been  combined  in  S6.1,  and  former  S6.4 
and  S6.5  have  been  combined  in  S6.3. 
We  do  not  intend  by  this  rule  to  make 
any  substsintive  changes  in  S6. 

Vn.  Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  Executive  Order  12866. 
The  rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
effect  of  the  rulemaking  action  is  to 
clarify  existing  requirements.  It  will  not 
impose  any  additional  burden  upon  any 
person.  Impacts  of  the  final  rule  are, 
therefore,  so  minimal  that  preparation  of 
a  full  regulatory  evaluation  is  not 
warranted. 

Regulatory  Flexibility  Act 

We  have  considered  the  impacts  of 
this  rulemaking  action  in  relation  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  certify  that  this  rulemaking 
action  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

The  following  is  our  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  605(b)).  The  final 
rule  affects  manufacturers  of  motor 
vehicles  and  motor  vehicle  glazing. 
According  to  the  size  standards  of  the 
Small  Business  Association  (at  13  CFR 
part  121.601),  manufacturers  of  glazing' 
are  considered  manufacturers  of  "Motor 
Vehicle  Parts  and  Accessories"  (SIC 
Code  3714).  The  size  standard  for  SIC 
Code  3714  is  750  employees  or  fewer. 
The  size  standard  for  manufacturers  of 
"Motor  Vehicles  and  Passenger  Car 
Bodies"  (SIC  Code  3711)  is  1.000 
employees  or  fewer.  This  Final  Rule 
will  not  have  any  significant  economic 
impact  on  a  small  business  in  these 
industries  because  it  makes  no 
significant  substantive  change  to 
requirements  currently  specified  in 
FMVSS  No.  205.  Small  organizations 
and  governmental  jurisdictions  that 
purchase  glazing  will  not  be 


significantly  affected  because  this 
rulemaking  will  not  cause  price 
increases.  Accordingly,  we  have  not 
prepared  a  Regidatory  Flexibility 
Analysis. 

Federalism 

Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  we  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  unless  we  consult  with 
State  and  local  governments,  or  unless 
we  consult  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  We  also  may  not 
issue  a  regulation  with  Federalism 
implications  and  that  preempts  State 
law  unless  we  consult  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  final  rule  will  not  have  any 
substantial  direct  effects  on  the  States, 
on  the  relationship  Ijetween  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  According  to  49 
U.S.C.  30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  49  U.S.C.  30161 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


National  Technolog}'  and  Transfer  and 
Advancement  Act  of  1995  (NTTAAj 

Under  the  National  Technology  and 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (Public  Law  104-113).  "all 
Federal  agencies  and  departments  shall 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary' 
consensus  standards  bodies,  using  such 
technical  standards  as  a  means  to  carry 
out  policy  objectives  or  activities 
determined  by  the  agencies  and 
departments."  Certain  technical 
standards  developed  by  the  American 
National  Standards  Institute  (ANSI)  and 
Society'  of  Automotive  Engineers  (SAE) 
have  been  considered  and  incorporated 
by  reference  in  the  formulation  of  these 
requirements. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501.  et.  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  NHTSA  has 
reviewed  this  proposal  and  determined 
that  it  does  not  contain  collection  of 
information  requirements. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
(2  U.S.C.  1531  ef  seq.). 

Vm.  Regulatory  Text 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Incorporation  by  reference. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements.  Tires. 

■  In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1 .  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  .322.  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.205  is  amended  by: 

■  a.  Revising  paragraph  S3, 

■  b.  Amending  S4  by  adding  a  new 
definition  in  aJphabetical  order. 

■  c.  Revising  paragraph  S5.1, 

■  d.  Revising  paragraph  S5.2. 

■  e.  Adding  paragraph  S5.3. 

■  f.  Adding  paragraph  S5.4. 

■  g.  Revising  paragraphs  S6.1  through 
S6.3. 

■  h.  Removing  paragraphs  S6.4  and  S6.5. 
and 
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■  i.  Removing 
section. 

The  additions 
follows: 


§571.205 
materials. 


Standard  No.  205,  Glazing 
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Oj;  erati 
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hv 


hv 


f  ;hi 
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bv  Reference 
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1673,  revised 
Safety  Glasses 
is  incorporater 
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Standard.  The 
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with  5  U.S.C. 
(see  §571.5  of 
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SAE  at  the 
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SAE  J673,  rev. 
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the  Office  of  th 
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(c)  The  Socifiy 
Engineers  (SAE ) 


Applk  ation  and  Incorporation 


ANSI/SAE 


d:: 
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Figure  1 ,  at  the  end  of  the 
and  revisions  read  as 


cation.  This  standard 
pas  enger  cars,  multipurpose 

cles,  trucks,  buses, 

ide-in  campers,  pickup 
to  carry  persons  while 

low  speed  vehicles,  and 
materials  for  use  in  those 
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of  Automotive 
Recommended  Practice 

1993,  "Automotive 
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JlOO,  revised  June  1995,  "Class  'A' 
Vehicle  Glazing  Shade  Bands"  (SAE 
JlOO.  rev.  June  95)  is  incorporated  by 
reference  in  Section  S5.3.  and  is  hereby 
made  part  of  this  Standard.  The  Director 
of  the  Federal  Register  approved  the 
material  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  (see  §571.5  of  this  part).  A 
copy  of  SAE  JlOO.  rev.  June  95  may  be 
obtained  from  SAE  at  the  Society  of 
Automotive  Engineers.  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  A  copy  of  SAE  JlOO,  rev.  95  may 
be  inspected  at  NHTSA's  technical 
reference  librar}',  400  Seventh  Street, 
SW.,  Room  5109,  Washington,  DC,  or  at 
the  Office  of  the  Federal  Register,  900 
North  Capitol  Street,  NW.,  Suite  700, 
Washington.  DC. 

54.  Definitions. 

*   *   * 

Prime  glazing  manufacturer  means  a 
manufacturer  that  fabricates,  laminates, 
or  tempers  glazing  materials. 

***** 

55.  Requirements. 

55.1  Glazing  materials  for  use  in 
motor  vehicles  must  conform  to  ANSI/ 
SAE  Z26.1-1996  unless  this  standard 
provides  otherwise. 

55.2  NHTSA  may  test  any  portion  of 
the  glazing  when  doing  the  fracture  test 
(Test  No.  7)  described  in  section  5.7  of 
ANSI/SAE  Z26. 1-1 996. 

55.3  Shade  hands.  Shade  band  areas 
for  windshields  shall  comply  with  SAE 
JlOO.  rev.  June  95  except  that  the  value 
of  7  degrees  must  be  used  in  place  of  the 
value  of  5  degrees  specified  in  Section 
4.  Shade  Band  Boundarv  Requirements, 
of  SAE  JlOO,  rev.  June  95. 

55.4  Loiv  speed  vehicles. 
Windshields  of  low  speed  vehicles  must 
meet  the  ANSI/SAE  Z26.1-1996 
specifications  for  either  AS-1  or  AS— 4 
glazing. 

56.  Certification  and  marking. 

56.1  A  prime  glazing  material 
manufacturer  must  certify,  in 
accordance  with  49  U.S.C.  30115,  each 
piece  of  glazing  material  to  which  this 
standard  applies  that  is  designed — 

(a)  As  a  component  of  any  specific 
motor  vehicle  or  camper;  or 

(b)  To  be  cut  into  components  for  use 
in  motor  vehicles  or  items  of  motor 
vehicle  equipment. 

56.2  A  prime  glazing  manufacturer 
certifies  its  glazing  by  adding  to  the 
marks  required  by  section  7  of  ANSI/ 
SAE  Z26. 1-1996,' in  letters  and 
numerals  of  the  same  size,  tKe  symbol 
"DOT"  and  a  manufacturer's  code  mark 
that  NHTSA  assigns  to  the 
manufacturer.  NHTSA  will  assign  a 
code  mark  to  a  manufacturer  after  the 
manufacturer  submits  a  written  request 


to  the  Office  of  Vehicle  Safety 
Compliance,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590.  The 
request  must  include  the  company 
name,  address,  and  a  statement  from  the 
manufacturer  certifying  its  status  as  a 
prime  glazing  manufacturer  as  defined 
in  S4. 

S6.3     A  manufacturer  or  distributor 
who  cuts  a  section  of  glazing  material  to 
which  this  standard  applies,  for  use  in 
a  motor  vehicle  or  camper,  must — 

(a)  Mark  that  material  in  accordance 
with  section  7  of  ANSI/SAE  Z26.1- 
1996;  and 

(b)  Certify  that  its  product  complies 
with  this  standard  in  accordance  with 
49  U.S.C.  30115, 

■  3.  Section  571.500  is  amended  bv 
revising  paragraph  (b)(8)  of  S5;  to  read  as 
follows: 

§571.500    Standard  No.  500;  Low-speed 
vehicles. 

S5,     Requirements 

***** 

(b)  *   *   * 

(8)  A  windshield  that  conforms  to  the 
Federal  motor  vehicle  safety  standard 
on  glazing  materials  (49  CFR  571.205). 

***** 

Issued  on:  July  21.  2003. 
Jeffrey  W.  Range, 

Administrator. 

(FK  Doc.  03-18924  Filed  7-24-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  NHTSA-2003-15505] 

NHTSA  Vehicle  Safety  Rulemaking  and 
Supporting  Research:  Calendar  Years 
2003-2006 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT, 
ACTION:  Vehicle  safety  rulemaking 
priorities  document;  notice  of 
availability. 


SUMMARY:  This  document  announces  the 
availability  of  a  planning  document  that 
describes  NHTSA's  vehicle  safety 
rulemaking  priorities  with  supporting 
research  through  2006.  The  plan 
includes  those  rulemaking  actions  of 
highest  priority  for  the  period  2003  to 
2006,  based  primarily  on  the  greatest 
potential  protection  of  lives  and 
prevention  of  injury,  that  fall  within  the 
immediate  four-year  time  frame.  In 
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addition,  NHTSA  has  considered  the 
realistic  likelihood  for  successful  action, 
especially  considering  the  reality  of 
numerous  worthwhile  options 
competing  for  budgetary  resources.  The 
priorities  were  defined  through 
extensive  discussions  within  the 
agency,  taking  into  account  the  views 
heard  in  recent  years  at  public  meetings 
and  comments  submitted  to  the  agency 
via  rulemaking  notices  and  requests  for 
comment.  In  addition,  comments 
submitted  by  the  public  in  response  to 
a  Request  for  Comments  announcing  the 
draft  of  this  plan  on  Julv  25.  2002 
(Docket  No.  NHTSA-26o2-12391)  were 
evaluated  and  incorporated,  as 
appropriate,  into  the  planned  agency 
activities.  The  results  produced  by 
previous  NHTSA  rulemaking  priority 
planning  exercises  also  provided  input 
to  this  process.  While  the  plan  includes 
other  active  areas,  in  addition  to  the 
rulemaking  priorities,  it  discusses  only 
a  portion  of  all  rulemaking  actions  the 
agency  has  begun  or  plans  to  undertake 
in  the  four-year  period.  The  absence  of 
a  particular  regulatory  or  research 
activity  from  the  plan  does  not 
necessarily  mean  that  the  agency  will 
not  pursue  it.  Although  the  execution  of 
a  priority  plan  is  affected  by  factors 
beyond  its  control  (e.g.,  petitions, 
budgets,  legislation),  this  plan  provides 
a  blueprint  for  regulatory  action  on 
those  vehicle  safety  goals  the  agency 
considers  its  highest  priorities. 
ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  planning  document 
by  downloading  a  copy  of  the  document 
from  the  Docket  Management  System, 
U.S.  Department  of  Transportation,  at 
the  address  provided  below,  or  from 
NHTSA's  Web  site  at  http:// 
wwTA'. nhtsa.dot.gov/cars/rules/rulings. 
Alternatively,  interested  persons  may 
obtain  a  copy  of  the  document  by 
contacting  the  agency  officials  listed  in 
the  section  titled,  "For  Further 
Information  Contact.  "  immediately 
below. 

The  Docket  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  U.S.  Department  of 
Transportation.  PL  401.  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  You  can  review  public  dockets 
there  between  the  hours  of  9  a.m.  and 
5  p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Docket 
Management  System  Web  site  at  http:/ 
/dms. dot.gov.    • 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  L.  Hershman,  Office  of 
Rulemaking,  NVS-133,  National 
Highway  Traffic  Safety  Administration, 
Room  5320,  400  Seventh  Street,  SW, 


Washington.  DC  20590.  Telephone: 
202-366-4929.  E-mail: 
lhershman@nhtsa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Motor 
vehicle  crashes  killed  more  than  42.000 
individuals  and  injured  2.9  million 
others  in  six  million  crashes  in  2001.  In 
addition  to  the  terrible  personal  toll, 
these  crashes  make  a  huge  economic 
impact  on  our  society  with  an  estimated 
annual  cost  of  S230.6  billion,  or  an 
average  of  S820  for  every  person  living 
in  the  United  States.  One  of  the  most 
important  ways  in  which  NHTSA 
carries  out  its  safety  mandate  is  to  issue 
and  enforce  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS).  Through 
these  rules,  NHTSA  strives  to  reduce  the 
number  of  crashes  and  to  minimize  the 
consequences  of  those  crashes  that  do 
occur.  NHTSA's  rulemaking  activities, 
via  the  Rulemaking  Program  with 
support  from  the  offices  of  Applied 
Research,  Ehforcement,  Planning, 
Evaluation  and  Budget.  Advanced 
Research  and  Analysis,  and  Chief 
Counsel.  identif\'  safety  problem  areas, 
develop  countermeasures.  and  collect 
and  analyze  information  to  develop  new 
FMVSS  and  amendments  to  existing 
FMVSS. 

As  we  continue  into  the  new  century, 
NHTSA  will  strive  to  influence  the 
automotive  industry  to  incorporate  the 
rapidly  accelerating  pace  of  advances  in 
vehicle  and  safety  technology^nto  new 
vehicles  while  ensuring  that  the  use  of 
the  new  technologies  enhances  vehicle 
safety.  The  plan  outlines  the  highlights 
of  NHTSA's  vehicle  safety  rulemaking 
plans  through  2006.  Agency  priorities 
emanate  from  many  sources,  including: 
the  size  of  the  safety  problem  and 
likelihood  of  solutions.  Executive 
initiatives.  Congressional  interest  and 
mandates,  petitions  to  the  agency  for 
rulemaking  and  other  expressions  of 
public  interest,  interest  in  harmonizing 
safety  standards  with  those  of  other 
nations,  and  changes  needed  as  a  result 
of  new  vehicle-technologies.  The 
starting  point  for  rulemaking  priorities 
is  the  quest  for  the  greatest  potential 
protection  of  lives  and  prevention  of 
injury. 

The  plan  is  organized  along  several 
broad  categories:  Crash  Prevention 
includes  crash  avoidance  data,  driver 
distraction,  vehicle  visibility,  crash 
warnings,  and  vehicle  control  and 
handling.  Occupant  Protection  includes 
protection  in  frontal,  side,  rollover,  and 
rear  crashes.  Other  sections  cover 
Incompatibility  Between  Passenger  Cars 
and  Light  Trucks,  Heavy  Truck  Safety, 
and  Protecting  Special  Populations, 
including  safety  for  children,  people 
with  disabilities,  and  older  people. 


The  plan  includes  several  potential 
rulemaking  projects  that  require 
additional  research  to  determine 
whether  rulemaking  action  is  needed, 
but  are  priorities  based  on  their 
potential  for  significantly  sizeable  death 
and  injury  prevention  benefits.  The  plan 
also  contains  an  appendix  that  discusses 
some  other  regulatory  activities  that  the 
agency  considers  important,  although 
not  rising  to  the  same  level  of 
immediate  high  priority  as  the  activities 
included  in  the  main  body  of  the  plan. 
Another  appendix  discusses  upcoming 
milestones  in  consumer  information 
activities  that  the  agency  plans  to 
pursue  in  the  next  few  years,  including 
the  New  Car  Assessment  Program 
(NCAP). 

This  document  announces  the 
availability  of  the  document  to  the 
public.  Received  comments  on  the  draft" 
plan  were  evaluated  and  incorporated, 
as  appropriate,  into  planned  agency 
activities.  Comments  that  could  not  be 
accommodated  in  the  current  plan  will 
be  considered  in  the  context  of  future 
updates. 

The  plan  will  be  posted  on  NHTSA's 
Web  site  on  July  21,  2003.  The  agency 
intends  to  periodically  update  the  plan. 

You  may  also  see  the  plan  on  the 
Internet  by  taking  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov]. 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 
dms.dot.gov/search/)  type  in  the  five- 
digit  Docket  number  shown  at  the 
beginning  of  this  document  (NHTSA- 
2003-15505).  Click  on  "search." 

4.  On  the  next  page,  which  contains 
Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
desired  document.  You  may  also 
download  the  document. 

Authority:  49  U.S.C.  30m.  30117.  30168; 
delegation  of  authority  at  49  CFR  1.50  and 
.501.8. 

Issued  on:  luly  17.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  0,3-18914  Filed  7-24-03:  8:43  am] 
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OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration! 

50  CFR  Part  64  I 

[Docket  No.  030^1 41 23-31 62-02;  I.D. 
041003B] 

RIN  0648-AQ76 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Framew/ork  Adjustment  38  to 
the  Northeast  Multispecies  Fishery 
Management  P^in;  Correcting 
Amendment 


AGENCY:  National 

Service  (NMFS 

Atmospheric  A^ 

Commerce. 

ACTION:  Final  ru  ie;  correcting 

amendment. 
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Adj  ist 


summary:  NMFt 
implement 
Framework 
38)  to  the  Northfeast 
Fishery  Manage  ment 
exempt  a  fisher ' 
(COM)  Regulate  d 
regulations.  Th« 
Framework  38 
Federal  Registe ' 
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Mesh  Area  mesh  size 
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on  July  9,  2003.  One  of 
contained  in  the  Gulf  of 

Raised  Footrope 
ishery  Exemption  Area 


\/as 


Grate 


Marine  Fisheries 
National  Oceanic  and 
ministration  (NOAA), 


table  is  incorrect.  This  document 

corrects  that  error. 

DATES:  This  regulation  is  effective  July 

25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 

Martin  Jaffe,  Fishery  Policy  Analyst, 

978-281-9272. 

SUPPLEMENTARY  INFORMATION: 
Need  for  the  Correction 

The  final  rule  implementing  measures 
contained  in  Framework  38  to  the  FMP 
was  published  in  the  Federal  Register 
on  July  9,  2003  (68  FR  40810),  and 
became  effective  on  the  date  of 
publication.  The  North  Latitude 
coordinate  for  Point  GRF5  (44°  58.5')  in 
the  table,  GOM  Grate  Raised  Footrope 
Trawl  Whiting  Fishery  Exemption  Area, 
contained  in  §648.80(a)(16),  is 
incorrect.  The  correct  North  Latitude 
coordinate  for  Point  GRF5  is  43°  58.8'. 

When  the  Council  voted  to  include 
the  ocean  area  adjacent  to  the  original 
experimental  fishery  area  because  of  its 
similarity  to  the  area  in  which  the 
experimental  fishery  took  place,  it 
incorrectly  listed  the  GRF5  decimal 
point  reference  as  44.98  N.  Latitude  in 
the  EA.  This  point  reference  should 
have  been  43.98  N.  Latitude,  which 
converts  to  the  geographic  coordinates 
equivalent  of  43  58.8'.  While 
substitution  of  the  correct  geographic 
coordinates  for  Point  GRF5  does  not 
change  the'^seaward  boundaries  of  the 
fishing  area,  it  removes  the  erroneous 


landward  extension  of  the  fishing  area 
north  from  the  shoreline. 

Therefore,  because  the  final  rule 
published  on  July  9,  2003,  which  was 
the  subject  of  FR  Doc.  03-17106, 
contained  an  incorrect  coordinate  in  the 
table  contained  in  §648.80(a)(16),  on 
page  40810,  in  the  third  column,  in  the 
table  contained  in  §648.80(a)(16), 
second  column  under  "N.  Lat.",  the  last 
coordinate,  "44°  58.5'"  is  removed,  and 
in  its  place  "43°  58.8'"  is  added. 

This  document  corrects  the  table 
under  §  648.80(a)(16)  as  follows: 

List  of  Subjects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  stated  in  the  preamble, 
50  CFR  part  648  is  correctly  amended  to 
read  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

■  1.  The  authority  citation  for  50  CFR 
part  648  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  2.  In  §  648.80,  the  table  contained  in 
paragraph  (a)(16)  is  corrected  to  read  as 
follows: 

§  648.80    Multispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 

***** 

(a)  *  *  * 
(16)*  *  * 


GOM  GRATE  RAISED  FOOTROPE  TRAWL  WHITING  FISHERY  EXEMPTION  AREA 

(July  1  through  November  30) 


Point  N. 


Lat.W. 


Long. 


GRF1 
GRF2 
GRF3 
GRF4 
GRF5 


43°  15' 

43°  15' 

43°  25.2' 

43°  41.8' 

43°  58.8' 


70°  35.4' 
70°  00' 
70°  00' 
69°  20' 
69°  20' 


Dated:  July  18.  2003. 

John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service.  ' 

(FR  Doc.  03-18894  Filed  07-24-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  922,  923,  and  924 
[Docket  No.  FV03-922-1  PR] 

Increased  Assessment  Rates  for 
Specified  Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMM/lftY:  This  rule  would  increase  the 
assessment  rates  established  for  the 
Washington  Apricot  Marketing 
Committee,  the  Washington  Cherry 
Marketing  Committee,  and  the 
Washington-Oregon  Fresh  Prune 
Committee  (Committees)  for  the  2003- 
2004,  and  subsequent  fiscal  periods. 
This  rule  would  increase  the  assessment 
rates  established  for  the  Committees 
from  $2.50  to  $3.00  per  ton  for 
Washington  apricots,  from  $0.75  to 
$1.00  per  ton  for  Washington  sweet 
cherries,  and  $1.00  to  $1.50  per  ton  for 
Washington-Oregon  fresh  prunes.  The 
Committees  are  responsible  for  local 
administration  of  the  marketing  orders 
which  regulate  the  handling  of  apricots 
and  cherries  grown  in  designated 
counties  in  Washington,  and  prunes 
grown  in  designated  counties  in 
Washington  and  in  Umatilla  County, 
Oregon.  Authorization  to  assess  apricot, 
cherry,  and  prune  handlers  enables  the 
Committees  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs.  The  iriscal  period  for  these 
marketing  orders  begins  April  1  and 
ends  March  31.  The  assessment  rates 
would  remain  in  effect  indefinitely 
unless  modified,  suspended  or 
terminated. 

DATES:  Comments  must  be  received  by 
August  11,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 


Independence  Avenue  SW,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
TeresarL.  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1220  SW  Third  Avenue, 
suite  385.  Portland.  OR  97204; 
telephone:  (503)  326-2724.  Fax:  (503) 
326-7440;  or  George  J.  Kelhart. 
Technical  Advisor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence  SW, 
STOP  0237,  Washington,  DC  20250- 
0237;  telephone:  (202)  720-2491.  Fax: 
(202)  720-8938. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  922  (7  CFR  part  922), 
regulating  the  handling  of  apricots 
grown  in  designated  counties  in 
Washington;  Marketing  Agreement  and 
Order  No.  923  (7  CFR  part  923) 
regulating  the  handling  of  sweet 
cherries  grown  in  designated  counties  in 
Washington;  and  Marketing  Agreement 
and  Order  No.  924  (7  CFR  part  924) 
regulating  the  handling  of  fresh  prunes 
grown  in  designated  counties  in 
Washington  and  Umatilla  County, 
Oregon,  hereinafter  referred  to  as  the 
Aorders."  The  orders  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  orders 


now  in  effect,  handlers  in  the 
designated  areas  are  subject  to 
assessments.  Funds  to  administer  the 
orders  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rates  as  proposed  herein 
would  be  applicable  to  all  assessable 
Washington  apricots,  Washington  sweet 
cherries,  and  Washington-Oregon  fresh 
prunes  beginning  April  1,  2003.  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connecdon  \vith 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  fded  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rates  established  for  the 
Committees  for  the  2003-2004  and 
subsequent  fiscal  periods  from  $2.50  to 
$3.00  per  ton  for  Washington  ^ricots. 
from  $0.75  to  $1.00  per  ton  for 
Washington  sweet  cherries,  and  $1.00  to 
$1.50  per  ton  for  Washington-Oregon 
fresh  prunes. 

The  orders  provide  authority  for  the 
Committees,  with  the  approval  of 
USDA.  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committees  are 
producers  and  handlers  in  designated 
counties  in  Washington  and  in  Umatilla 
County,  Oregon.  They  are  familiar  with 
the  Committees'  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets  and 
assessment  rates.  The  assessment  rates 
are  formulated  cuid  discussed  in  public 
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meetings.  Thu: .  all  directly  affected 
persons  have  a  i  opportunity  to 
participate  anr  provide  input. 

For  the  2002  -2003  and  subsequent 
fiscal  periods,  he  Washington  Apricot 
Marketing  Corr  mittee  recommended, 
and  USDA  app  roved,  an  assessment  rate 
that  would  con  tinue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  I  erminated  by  USDA 
upon  recommeidation  and  information 
submitted  by  tl  e  Committee  or  other 
information  av;  lilable  to  USDA. 

The  Washing  ton  Apricot  Marketing 
Committee  met  on  May  21,  2003,  and 
unanimously  n  commended  2003-2004 
expenditures  o  SI 0,559  and  an 
assessment  ratf  of  $3.00  per  ton  of 
apricots.  In  comparison,  last  year's 
budgeted  expenditures  were  $11,685. 
The  assessmen!  rate  of  $3.00  is  $0.50 
higher  than  the  rate  currently  in  effect. 
The  increase  is  necessary  to  offset  an 
anticipated  dec  rease  in  production  due 
to  the  adverse  e  ffect  of  cooler 
temperatures  oi  i  the  size  and  quality  of 
the  2003  apricc  i  crop. 

The  assessme  nt  rate  recommended  by 
the  Washingtor  Apricot  Marketing 
Committee  was  derived  by  dividing 
anticipated  exp  snses  by  expected 
shipments  of  aj  ricots  grown  in 
designated  coui  ities  in  Washington. 
Applying  the  $:  i.OO  per  ton  rate  of 
assessment  to  tie  Washington  Apricot 
Marketing  Com  nittee's  3.600  ton 
shipment  estimite  should  provide 
$10,800  in  assessment  income.  Income 
derived  from  he  ndler  assessments 
would  be  adeqi  ate  to  cover  budgeted 
expenses  and  a  low  the  Apricot 
Committee  to  naintain  an  acceptable 
financial  reserv ;.  Funds  in  the  reserve 
($8,360  as  of  March  31,  2003)  would  be 
kept  within  the  maximum  permitted  by 
the  order  (appn  ximately  one  fiscal 
period's  operali:)nal  expenses:  §922.42). 

For  the  1997-98  and  subsequent  fiscal 
periods,  the  Wa  shington  Cherr\' 
Marketing  Com  nittee  recommended, 
and  the  USDA  i  pproved,  an  assessment 
rate  that  would  continue  in  effect  from 
fiscal  period  to  iscal  period  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  oi  her  information 
available  to  USl  )A. 

The  Washingi  on  Cherry  Marketing 
Committee  met  on  May  22,  2003,  and 
unanimously  re  commended  2003-2004 
expenditures  of  $71,865  and  an 
assessment  rate  of  SI. 00  per  ton  of 
cherries.  In  comparison,  last  year's 
budgeted  expenditures  were  $68,715. 
The  assessment  rate  of'Sl.OO  is  $0.25 
higher  than  the  rate  currently  in  effect. 
The  higher  asse  isment  rate  is  necessary 
to  offset  an  antii  ipated  decrease  in 


production  due  to  the  adverse  effect  of 
cooler  temperatures  on  the  size  and 
quality  of  the  2003  cherry  crop. 

The  assessment  rate  recommended  by 
the  Washington  Cherry  Marketing 
Committee  was  derived  by  dividing 
anticipated  e.xpenses  by  expected 
shipments  of  sweet  cherries  grown  in 
designated  counties  in  Washington. 
Applying  the  $1 .00  per  ton  rate  of 
assessment  to  the  Washington  Cherry 
Marketing  Committee's  64,000-ton 
shipment  estimate  should  provide 
$64,000  in  assessment  income.  Income 
derived  from  handler  assessnjents,  along 
with  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses.  Funds  in 
the  reserve  (533,064  as  of  March  31, 
2003)  would  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  one  fiscal  period's 
operational  expen.ses;  §  923.42). 

For  the  2001-2002  and  subsequent 
fiscal  periods,  the  Washington-Oregon 
Fresh  Prune  Marketing  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Washington-Oregon  Fresh  Prune 
Marketing  Committee  met  on  June  3, 
2003,  and  unanimously  recommended 
2003-2004  expenditures  of  $7,411  and 
an  assessment  rate  of  $1.50  per  ton  of 
prunes.  In  comparison,  last  year's 
budgeted  expenditures  were  $8,095.  The 
assessment  rate  of  $1.50  is  $0.50  higher 
than  the  rate  currently  in  effect.  The 
higher  assessment  rate,  is  necessary  to 
bring  the  assessment  rate  closer  to 
budgeted  expenses,  and  to  use  less  of 
the  reserve  to  fund  expenses. 

The  assessment  rate  recommended  by 
the  Washington-Oregon  Fresh  Prune 
Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  prunes  grown  in 
designated  counties  in  Washington,  and 
Umatilla  County,  Oregon.  Applying  the 
$1.50  per  ton  rate  of  assessment  to  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee's  4,300-ton 
shipment  estimate  should  provide 
$6,450  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  funds  from  the  Washington-Oregon 
Fresh  Prune  Marketing  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses.  Funds  in 
the  reserve  ($5,407  as  of  March  31, 
2003)  would  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  one  fiscal  period's 
operational  expenses;  §  924.42). 


All  three  Committees  are  managed 
from  the  same  office,  and  as  such,  major 
expenses  recommended  by  the 
Committees  for  the  2003-2004  year 
include  salaries  ($54,500).  rent  and 
miiintenance  ($7,200),  compliance 
officer  ($4,840),  and  Committee  travel 
and  compensation  ($4,000).  Budgeted 
expenses  for  these  items  in  2002-2003 
were  $49,100,  $6,800,  $5,120.  and 
$6,100,  respectively. 

The  proposed  assessment  rates  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
-  USDA  upon  recommendation  and 
information  submitted  by  the 
Committees  or  other  available 
information. 

Although  the  assessment  rates  would 
be  in  effect  for  an  indefinite  period,  the 
Committees  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rates. 
The  dates  and  times  of  the  Committees' 
meetings  are  available  from  the 
Committees  or  USDA.  The  Committees' 
meetings  are  open  to  the  public  aiW 
interested  persons  may  express  their 
views  at  these  meetings.  USDA  would 
evaluate  the  Committees' 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rates  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committees'  2003-2004  budgets  and 
those  for  subsequent  fiscal  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  272 
Washington  apricot  producers,  1.800 
Washington  sweet  cherry  producers, 
and  215  Washington-Oregon  fresh  prune 
producers  in  the  respective  production 
areas.  In  addition,  there  are 
approximately  28  Washington  apricot 
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handlers,  69  Washington  sweet  cherry 
handlers,  and  10  Washington-Oregon 
fresh  prune  handlers  subject  to 
regulation  under  the  respective 
marketing  orders.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  a  three-year  average  fresh 
apricot  production  of  4,225  tons 
(Washington  Apricot  Marketing 
Committee  records),  a  three-year  average 
producer  price  of  $893  per  ton  as 
reported  by  National  Agricultural 
Statistics  Service  (NASS),  and  272 
Washington  apricot  producers,  the 
average  annual  producer  revenue  is 
approximately  $13,871.  In  addition, 
based  on  Washington  Apricot  Marketing 
Committee  records  and  2002  f  o.b. 
prices  ranging  from  $12.50  to  $16.50  per 
24-pound  container  as  reported  by 
USDA's  Market  News  Service  (MNS),  all 
of  the  Washington  apricot  handlers  ship 
under  $5,000,000  worth  of  apricots. 

Based  on  a  three-year  average  fresh 
cherry  production  of  71,220  tons 
(Washington  Cherry  Marketing 
Committee  records),  a  three-year  average 
producer  price  of  $1,857  per  ton  as 
reported  by  NASS,  and  1,800 
Washington  cherry  producers,  the 
average  annual  producer  revenue  is 
approximately  $73,475.  In  addition, 
based  on  Washington  Cherry  Marketing 
Committee  records  and  an  average  2002 
fo.b.  price  of  $28.00  per  20-pound 
container  as  reported  by  MNS,  81 
percent  of  the  Washington  cherry 
handlers  ship  under  $5,000,000  worth 
of  cherries. 

Based  on  a  three-year  average  fresh 
prune  production  of  4,893  tons 
(Washington-Oregon  Fresh  Prune 
Marketing  Committee  records),  a  three- 
year  average  producer  price  of  $210  per 
ton  as  reported  by  NASS,  and  215 
Washington-Oregon  prune  producers, 
the  average  annual  producer  revenue  is 
approximately  $4,779.  In  addition, 
based  on  Washington-Oregon  Fresh 
Prune  Marketing  Committee  records  and 
2002  fo.b.  prices  ranging  from  $8.50  to 
$9.50  per  30-pound  container  as 
reported  by  MNS,  all  of  the  Washington- 
Oregon  prune  handlers  ship  under 
$5,000,000  worth  of  prunes. 

In  view  of  the  foregoing,  the  majority 
of  Washington  apricot,  Washington 
sweet  cherry,  and  Washington-Oregon 
fresh  prune  producers  and  handlers  may 
be  classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rates  established  for  the 
Committees  from  $2.50  to  $3.00  per  ton 


for  apricots,  from  $0.75  to  $1.00  per  ton 
for  cherries,  and  from  $1.00  to  $1.50  per 
ton  for  prunes.  For  the  2003-2004  fiscal 
period,  the  quantity  of  assessable  fruit  is 
estimated  at  3,600  tons  for  apricots, 
64,000  tons  for  cherries,  and  4,300  tons 
for  prunes. 

All  three  Committees  are  managed 
from  the  same  office,  and  as  such,  major 
expenses  recommended  by  the 
Committees  for  the  2003-2004  year 
include  salaries  ($54,500),  rent  and 
maintenance  ($7,200),  compliance 
officer  ($4,840),  and  Committee  travel 
and  compensation  ($4,000).  Budgeted 
expenses  for  these  items  in  2002-2003 
were  $49,100,  $6,800,  $5,120,  and 
$6,100,  respectively. 

The  higher  assessment  rates  are 
necessary  to  offset  increases  in  salaries 
and  rent  and  maintenance,  and 
projected  decreases  in  the  production  of 
each  crop  due  to  the  adverse  effect  of 
cooler  temperatures  on  the  size  and 
quality  of  the  fruit.  The  additional 
assessment  income  would  also  permit 
the  Washington  Apricot  Marketing 
Committee  and  the  Washington-Oregon 
Fresh  Prune  Committee  to  meet 
budgeted  expenses  and  maintain  an 
acceptable  financial  reserve.  For  the 
Washington  Cherry  Marketing 
Committee,  the  increased  assessment 
rate  would  allow  it  to  use  less  reserve 
funds  to  meet  its  budgeted  expenses. 

The  Committees  discussed 
alternatives  to  this  rule,  including 
alternative  expenditure  levels.  Lower 
assessment  rates  were  considered,  but 
not  recommended  because  they  would 
not  generate  the  income  necessar}'  to 
administer  the  programs  with  adequate 
reser\'es. 

Apricot  shipments  for  2003  are 
estimated  at  3,600  tons,  which  should 
provide  $10,800  in  assessment  income. 
Income  derived  from  handler 
assessments  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
($8,360  as  of  March  31.  2003)  would  be 
kept  within  the  maximum  permitted  by 
the  order  (approximately  one  fiscal 
period's  operational  expenses;  §923.42). 

Sweet  cnerry  shipments  for  2003  are 
estimated  at  64,000  tons,  which  should 
provide  $64,000  in  assessment  income. 
Income  derived  from  handler 
assessments,  along  with  funds  from  the 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses.  Funds  in 
the  reserve  ($33,064  as  of  March  31, 
2003)  would  be  kept  within  the 
maximum  permitted  by  the  order  (one 
fiscal  period's  operational  expenses; 
§923.42). 

Fresh  prune  shipments  for  2003  are 
estimated  at  4,300  tons,  which  should 
provide  $6,450  in  assessment  income. 
Income  derived  from  handler 


assessments,  along  with  funds  from  the 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses.  Funds  in 
the  reserve  ($5,407  as  of  March  31. 
2003)  would  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  one  fiscal  period's 
operational  expenses;  §924.42). 

A  review  of  nistorical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  producer  price  for  the  2003-2004 
season  could  range  between  $783  and 
$1,050  per  ton  for  Washington  apricots, 
between  $1,580  and  $2,000  per  ton  for 
Washington  sweet  cherries,  and 
between  $166  and  $252  per  ton  for 
Washington-Oregon  fresh  prunes. 
Therefore,  the  estimated  assessment 
revenue  for  the  2003-2004  fiscal  period 
as  a  percentage  of  toial  producer 
revenue  could  range  between  0.29  and 
0.38  percent  for  Washington  apricots, 
between  0.05  and  0.06  percent  for 
Washington  sweet  cherries,  and 
between  0.60  and  0.90  for  Washington- 
Oregon  fresh  prunes. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  In  addition,  the 
Committees'  meetings  were  widely 
publicized  throughout  the  Washington 
apricot,  Washington  sweet  cherry,  and 
Washington-Oregon  fresh  prune 
industries  and  all  interested  persons 
were  invited  to  attend  and  participate  in 
the  Committees'  deliberations  on  all 
issues.  Like  all  meetings  of  these 
Committees,  the  May  21,  May  22,  and 
June  3  meetings  were  public  meetings 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  the 
issues.  Finally,  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Washington  apricot,  Washington  sweet 
cherry,  or  Washington-Oregon  fresh 
prune  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
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§923.236    Assessment  rate. 

On  or  after  April  1,  2003,  an 
assessment  rate  of  $1.00  per  ton  is 
established  for  the  Washington  Cherry 
Marketing  Committee. 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  UMATILLA 
COUNTY,  OREGON 

4.  Section  924.236  is  revised  to  read 
as  follows: 

§924.236    Assessment  rate. 

On  or  after  April  1,  2003.  an 
assessment  rate  of  $1.50  per  ton  is 
established  for  the  Washington-Oregon 
Fresh  Prune  Marketing  Committee. 

Dated:  July  22,  2003. 

A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  03-18984  Filed  7-24-03;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV03-93&-3  PR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Increased  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Service. 

IJSDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
increase  the  assessment  rate  for  tart 
cherries  that  are  utilized  in  the 
production  of  tart  cherries  products 
from  30.0019  to  $0.0021  per  pound.  The 
assessment  rate  was  recommended  by 
the  Cherry  Industry  Administrative 
Board  (Board)  under  Marketing  Order 
No.  930  for  the  2003-2004  and 
subsequent  fiscal  periods.  The  Board  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  tart  cherries  grown  in  the 
production  area.  Authorization  to  assess 
tart  cherry  handlers  enables  the  Board  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  begins  July  1.  2003, 
and  ends  June  30.  2004.  The  assessment 
rate  would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
August  25.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 


be  sent  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington.  DC  20250-0237;  Fax: 
(202)  720-8938,  or  E-mail: 
moabdocket.clerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  FederaJ  Register  and 
will  be  made  available  for  publ.'c 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http://www.ams/ 
usda.gov/fv/moab/htm} . 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  Suite 
2A04,  Unit  155.  4700  River  Road, 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243.  or  Fax:  (301)-734-5275;  or 
George  Kelhart,  Technical  Advisor. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491, or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetabll  Programs, 
AMS,  USDA.  1400  Independence 
Avenue.  SW.,  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  or  Fax:  (202)  720-8938,  or  e-mail: 
Jay.  Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  930  (7  CFR  part  930), 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan,  New 
York.  Pennsylvania,  Oregon.  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  tart  cherry  handlers  are  subject 
to  assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  would 
be  applicable  to  all  assessable  tart 
cherries  beginning  July  1.  2003.  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
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any  State  or  local  laws,  regulations,  or 
,  policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  and  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Board  for  the  2003-2004  and 
subsequent  fiscal  periods  for  cherries 
that  are  utilized  in  the  production  of  tart 
cherry  products  from  $0.0019  to  $0.0021 
per  pound  of  cherries. 

The  tart  cherry  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  USDA.  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  ft-om  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of  tart 
cherries.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2002-2003  fiscal  period,  the 
Board  recommended,  and  the 
Department  approved,  an  assessment 
rate  that  would  continue  in  effect  from 
fiscal  period  to  fiscal  period  unless 
modified,  suspended,  or  terminated  by 
the  USDA  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  information  available  to  USDA. 

Section  930.42(a)  of  the  order 
authorizes  a  reserve  sufficient  to  cover 
one  year's  operating  expenses.  The 
increased  rate  is  expected  to  generate 
enough, income  to  meet  the  Board's 
operating  expenses  in  2003-2004. 

The  Board  met  on  January  23,  2003. 
and  unanimously  recommended  2003- 
2004  expenditures  of  $532,000.  The 
industry  completed  a  formal  rulemaking 


proceeding  which  amended  the 
assessment  rate  section  by  authorizing 
one  assessment  rate  rather  than  two 
assessment  rates  for  different  tart  cherry 
products  [67  FR  51697].  The  provisions 
requiring  the  establishment  of  different 
assessment  rates  for  different  products 
were  removed.  In  their  place,  the  Board 
is  required  to  consider  the  volume  of 
cherries  used  in  making  various 
products  and  the  relative  market  value 
of  those  products  in  deciding  whether 
the  assessment  rate  should  be  c  single, 
uniform  rate  applicable  to  all  cherries  or 
whether  varying  rates  should  be 
recommended  for  cherries 
manufactured  into  different  products. 

In  addition,  the  amended  order 
provides  that  the  assessment  rate  should 
not  apply  to  cherries  diverted  in  orchard 
by  growers,  and  those  diverted  by 
handlers  through  destruction  at  their 
plants.  The  Board  recommended  the 
amendment  to  aHow  one  assessment 
rate  for  all  tart  cherry  products  handled. 
In  making  its  recommendation,  the 
Board  stated  that  while  a  two-tiered 
assessment  rate  scheme  may  be 
appropriate  in  some  years,  it  may  not  be 
in  others. 

The  amended  order  specifically 
provides  that  under  §930. 41(f)(1)  and 
(2)  the  established  assessment  rate  may 
be  uniform,  or  may  vary  depending  on 
the  product  the  cherries  are  used  to 
manufacture.  The  Board  consider  the 
differences  in  the  number  of  pounds  of 
cherries  utilized  for  various  cherry 
products  and  the  relative  market  values 
of  such  cherry  products. 

On  June  25'.  2003  (68  FR  37726).  a 
final  rule  was  published  in  the  Federal 
Register  that  established  a  single 
assessment  rate  for  the  2002-2003  fiscal 
period  for  all  tart  cherries  handled 
regardless  of  the  product  the  cherries 
are  used  to  manufacture.  The  Board 
determined  that  the  markets  for  juice, 
juice  concentrate,  and  puree  were 
gaining  in  importance  and  that  cherries 
used  in  such  products  should  be 
assessed  the  same  as  those  sold  for  use 
in  assorted  bakery  items,  as  canned  pie 
fill,  and  as  dried  cherries.  The 
assessment  rate  for  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree  was  increased  from  $0.00175  to 
$0.0019  per  pound  of  cherries.  The 
assessment  rate  for  cherries  utilized  for 
juice,  juice  concentrate,  or  puree  was 
increased  from  $0.000875  to  $0.0019  per 
pound. 

The  Board  considered  the  above  items 
and  decided  that  one  assessment  rate 
should  be  recommended  for  all  cherry 
products  during  2003-2004.  According 
to  the  Board,  processors  have  developed 
a  strong  market  for  juice  and 
concentrate  products  over  the  past  few 


years.  There  is  considerable  belief  that 
juice  will  be  one  of  the  growth  outlets 
for  tart  cherries.  This  results  from  the 
industry's  promotional  efforts  being 
undertaken  for  juice  and  concentrate 
products,  the  segmentation  of  the 
market  into  retail  and  industrial       «. 
components,  and  the  nutritional/ 
nutraceutical  profile  of  the  product.  As 
a  result,  there  has  been  an  increase  in 
consumer  recognition,  acceptance, 
purchases,  and  the  value  of  tart  cherry 
juice  and  concentrate. 

According  to  the  Board,  prices 
received  for  tart  cherry  juice  concentrate 
are  now  $25.00  per  gallon  or  more.  This 
is  derived  by  using  the  fairly  common 
conversion  ratio  of  100  pounds  to  the 
gallon  for  mid-west  production,  which  , 
has  a  raw  product  value  of  $0.25  per 
pound.  Using  a  50  pound  to  the  gallon 
conversion  for  the  product,  typical  for 
west  coast  production,  this  represents  a 
per  pound  value  of  $0.50.  The 
difference  in  the  west  and  mid-west 
conversion  factors  is  that  tart  cherries 
produced  in  the  western  United  States 
generally  have  a  higher  sugar  content 
and  larger  fruit  size,  thus  fewer  raw 
product  is  needed.  The  average  grower 
price  received  ranges  between  $0.17  to 
$0.20  per  pound. 

According  to  the  Board,  puree 
products  are  as  valuable  and 
comparable  to  juice  and  juice 
concentrate  products.  The  Board 
reported  that  the  spot  price  for  single 
strength  puree  for  2001  vVas  about  60 
cents  per  pound.  The  raw  product 
equivalent  (RPE)  volume  of  pureed  fruit 
was  539,504  pounds  which  is  about  0.15 
percent  of  all  processed  fruit.  The  Board 
also  reported  for  2001  that  the  price  for 
five  plus  one  product  was  67  cents  per 
pound.  Five  plus  one  is  a  product  of 
cherries  and  sugar  which  is 
manufactured  by  many  processors  (25 
pounds  of  cherries  and  five  pounds  of 
sugar  to  make  a  30  pound  commercial 
container).  It  is  the  main  product  that 
handlers  produce.  Five  plus  one 
cherries  are  primarily  sold  and 
remanufactured  into  assorted  bakery 
items,  canned  pie  fill,  and  dried 
cherries!"  Since,  juice,  juice  concentrate, 
and  puree  are  not  considered  to  be  low 
value  products  at  this  time  the  Board 
considers  one  assessment  to  be 
appropriate.  The  product  is  moved 
between  production  areas  and  may  be 
converted  into  puree  or  concentrate  at  a 
later  date,  depending  on  the  market 
demand  for  these  products. 

In  comparing  the  costs  of  juice,  juice 
concentrate,  and  puree,  the  Board  has 
determined  that  current  prices  are 
similar  for  these  products  when 
compared  to  the  5  plus  1  product.  The 
information  received  from  the  Board 
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The  assessment  rate  established  in 
this  rule  would  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rate  would 
be  effective  for  an  indefinite  period,  the 
Board  would  continue  to  meet  prior  to 
or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  the  USDA. 
Board  meetings  are  open  to  the  public 
and  interested  persons  may  express 
their  views  at  these  meetings.  USDA 
will  evaluate  Board  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  would  be  undertaken  as 
necessary.  The  Board's  2003-2004 
budget  and  those  for  subsequent  fiscal 
periods  would  be  reviewed  and.  as 
appropriate,  approved  by  the  USDA. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act'(RFA)  allows  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 


cherries  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  less  than 
$5,000,000,  and  small  agricultural 
producers  are  those  whose  annual 
receipts  are  less  than  $750,000.  A 
majority  of  the  tart  cherry  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Board  unanimously 
recommended  2003-2004  expenditures 
of  $532,000  and  an  assessment  rate 
increase  from  $0.0019  to  $0.0021  per 
pound.  This  rule  would  increase  the      ~ 
assessment  rate  established  for  the 
Board  and  collected  from  handlers  for 
the  2003-2004  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products. 
The  quantity  of  assessable  tart  cherries 
expected  to  be  produced  during  the 
2003-2004  crop  year  is  estimated  at  260 
million  pounds.  Assessment  income, 
based  on  this  crop,  along  with  interest 
income  and  reserves,  would  be  adequate 
to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2003-2004  fiscal  period  include  $81,000 
for  meetings,  $149,000  for  compliance, 
$191,000  for  personnel,  $106,000  for 
office  expenses,  and  $5,000  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2002-2003  were 
$85,000  for  meetings,  $170,000  for 
compliance,  $185,000  for  personnel, 
$80,000  for  office  expenses,  and  $2,500 
for  industry  educational  efforts, 
respectively. 

"The  Board  discussed  the  alternative  of 
continuing  the  existing  assessment  rate, 
but  concluded  that  would  cause  the 
amount  in  the  operating  reser\'e  to  be 
reduced  to  an  unacceptable  level. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  Data  from  the 
National  Agricultural  Statistics  Service 
(NASS)  states  that  during  the  period 
1995/96  through  2002/03, 
approximately  92  percent  of  the  U.S. 
tart  cherry  crop,  or  285.7  million 
pounds,  was  processed  annually.  Of  the 
285.7  million  pounds  of  tart  cherries 
processed,  58  percent  was  frozen,  30 
percent  was  canned,  and  12  percent  was 
utilized  for  juice. 

Based  on  NASS  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  Since  1987/88  tart  cherry 
bearing  acres  have  decreased  from 
50,050  acres,  to  36,900  acres  in  the 
2002/03  crop  year.  In  2002/03,  93 
percent  of  domestic  tart  cherry  acreage 
was  located  in  four  States:  Michigan, 
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New  York,  Utah,  and  Wisconsin. 
Michigan  leads  the  nation  in  tart  cherry' 
acreage  with  74  percent  of  the  total. 
Michigan  produces  about  75  percent  of 
the  U.S.  tart  cherry  crop  each  year.  Tart 
cherry  acreage  in  Michigan  decreased 
from  28,500  acres  in  2000-2001 ,  to 
27,400  acres  in  2002-2003. 

In  deriving  the  recommended 
assessment  rate,  the  Board  estimated 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  pounds. 
Cherries  used  for  handler  destruction 
and  grower  diversion  outlets  are  exempt 
from  assessment  obligations.  Funds  in 
the  reserve  (approximately  $66,000)  will 
be  kept  within  the  approximately  six 
months'  operational  expenses  as 
recommended  by  the  Board  which 
would  be  consistent  with  the  order 
(§  930.42(a)). 

While  this  action  will  impose 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  assessments  which  are 
applied  uniformly.  Some  of  the  costs 
may  also  be  passed  on  to  producers. 
However,  these  costs  are  offset  by  the 
benefits  derived  from  the  operation  of 
the  marketing  order.  The  Board's 
meeting  was  widely  publicized 
throughout  the  tart  cherry  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  January  23, 
2003.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  will  impose  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http:/ /\vv\'\v.ams.usda.gov/ 
fv/moab/html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2003-2004  fiscal  begins  on  July  1,  2003, 
and  ends  on  June  30,  2004,  and  the 


marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  tart  cherries  handled 
during  such  fiscal  period;  (2)  the  Board 
needs  the  funds  to  operate  the  program; 
and  (3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Board  at  a  public  meeting.  All 
written  comments  timely  received  will 
be  considereibefore  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1 .  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  930.200  is  revised  to  read 
as  follows: 

§930.200    Handler  assessment  rate. 

On  and  after  July  1.  2003.  the 
assessment  rate  imposed  on  handlers 
shall  be  $0.0021  per  pound  of  tart 
cherries  grown  in  the  production  area 
and  utilized  in  the  production  of  tart 
cherry  products. 

Dated:  Inly  22,  2003. 
A.J.  Yates, 

Administrator.  AgricuHumtMarketing 
Sen  ires. 

IKRDoc.  0:i-l«98.'>  Filed  7-24-03;  8:45  am| 
BILLING  CODE  341(M)2-M 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Notice  of  intent  to  waive  the 

nonmanufacturer  rule  for  ammunition 

.(except  small  arms)  manufacturing. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  Ammunition 
(Except  Small  Arms)  Manufacturing. 
The  basis  for  waivers  is  that  no  small 
business  manufacturers  are  supplying    ■ 
these  classes  of  products  to  the  Federal 
government.  The  effect  of  a  waiver 


would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufacturer  on  a  Federal 
contract  set  aside. for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program. 
The  purpose  of  this  notice  is  to  solicit 
comments  and  potential  source 
information  from  interested  parties. 

DATES:  Comments  and  sources  must  be 
submitted  on  or  before  August  8,  2003. 

ADDRESSES:  Address  comments  to:  Edith 
Butler.  Program  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington  DC.  20416,  Tel;  (202) 
619-0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analyst,  (202) 
619-0422  FAX  (202)  20.5-7280. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must   " 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  six  digit  coding 
systems. 

The  first  coding  system  is  the  Office 
of  Management  and  Budget  North 
American  Industry  Classification 
System  (NAICS).  the  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  U.S.  Small  Business 
Administration  is  currently  processing  a 
request  to  waive  the  Nonmanufacturer 
Rule  for  Ammunition  (Except  Small 
Arms)  Manufacturing.  North  American 
Industry  Classification  System  (NAICS) 
332^93.  The  public  is  invited  to 
comment  or  provide  source  information 
to  SBA  on  the  proposed  waiver  of  the 
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nonmanufactjrer  rule  for  this  NAICS 
code. 


ans. 


Linda  G.  Willi 

Associate  Admi  listrator  for  Government 

Contracting. 

[FR  Doc.  03-18^86 
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NATIONAL  Ai  [RONAUTtCS  AND 
SPACE  ADMIlfllSTRATION 

14  CFR  Part  1275 
[Notice  03-083] 
RIN  2700-AC50 

Investigation  bf  Research  Misconduct 


agency: 
Space  Ad 
action:  Notice 


Natio  lal  Aeronautics  and 
ministration  (NASA). 

of  proposed  rulemaking. 


SUMMARY:  The  National  Aeronautics  and 
Space  Admini  itration  (NASA)  proposes 
this  rule  to  im  )lement  the  "Federal 
Policy  on  Rese  irch  Misconduct"  (the 
Federal  Policy  .  This  proposed  rule  sets 
out  the  definit  on  of  research 
misconduct,  p:  ocedure  for  investigating 
allegations  of  i  Bsearch  misconduct  and 
recommending  findings,  and  procedure 
for  adjudicatin  i  and  appealing  such 
findings.  Findi  ngs  of  research 
misconduct  m  ist  be  accompanied  by 
reconrunendati  )ns  for  administrative 
action  by  NAS  \  to  discourage  such 
behavior  and  e  nsure  the  integrity  of 
research  funde  d  or  supported  by  NASA. 
DATES:  Comme  nts  must  be  received  on 
or  before  Septe  mber  23.  2003. 
ADDRESSES:  Se  id  comments  to:  NASA 
Policy  on  Reseuch  Misconduct  (NPRM) 
Comments,  Of  ice  of  the  Chief  Scientist, 
Code  AS,  Natic  nal  Aeronautics  and 
Space  Admini!  tration,  300  E  Street  SW., 
Washington.  D:  20546-0001.  NASA 
will  consider  1;  ite  comments  to  the 
extent  practica  jje. 
FOR  FURTHER  IN  FORMATION  CONTACT: 
Mayra  N.  Monlrose,  (202)  358-1492 
(voice).  (202)  3i8-3931  (fax). 
SUPPLEMENTARY '  INFORMATION:  The 
objective  of  the  Federal  Policy  is  to 
create  a  unifon  n  policy  framework  for 
Federal  agenci(  is  for  the  handling  of 
allegations  of  r  usconduct  in  Federally 
funded  or  supj  orted  research.  Within 
this  framework ,  each  Federal  agency 
funding  or  sup  sorting  research  is 
expected  to  fas  lion  its  own  regulations 
to  accommodal  e  the  various  types  of 
research  transa  :tions  in  which  it  is 
engaged. 

In  keeping  w  ith  these  objectives,  the 
proposed  NAS.  ^  rule  incorporates  key 
aspects  of  the  Federal  policy,  including 
the  definition  c  f  research  misconduct  as 


fabrication,  falsification  or  plagiarism, 
ajid  the  definitions  of  each  of  these  sub- 
components; the  requirements  for  a 
finding  of  research  misconduct;  cmd  the 
four-stage  process  for  determining 
research  misconduct;  i.e.,  inquiry, 
investigation,  adjudication,  and  appeal. 
NASA's  research  mission  involves  the 
advancement  of  research  in  the  fields  of 
aeronautics,  space  science,  earth 
science,  biomedicine.  biology, 
engineering,  and  physical  sciences 
(physics  and  chemistry).  NASA  fulfills 
this  objective  through  intramural 
research  performed  by  NASA 
researchers  and  through  extramural 
contracts,  cooperative  agreements, 
grants,  and  Space  Act  agreements  with 
the  private  sector,  and  with  other 
governmental  entities.  Because  of  this 
multiplicity  of  research  arrangements, 
allegations  of  research  misconduct 
could  arise  in  any  number  of  ways. 

In  addition,  the  core  principle  of  the 
Federal  Policy  is  that  while  research 
institutions  have  the  primary 
responsibility  for  the  inquiry, 
investigation,  and  adjudication  of 
allegations  of  research  misconduct. 
Federal  agencies  have  ultimate  oversight 
authority  for  the  research  it  funds  or 
supports.  While  there  is  some  overlap  in 
the  actions  that  may  be  pursued  by 
Federal  agencies  and  research 
institutions,  the  proposed  rule  is 
designed  to  provide  procedures  and 
criteria  for  the  interaction  of  NASA  with 
its  research  partners  in  dealing  with  the 
various  contingencies  that  could  arise  in 
the  processing  of  research  misconduct 
allegations. 

For  example,  an  allegation  of  research 
misconduct  might  first  be  submitted  to 
NASA  through  the  NASA  Office  of 
Inspector  General  (OIG).  If  the  research 
in  question  is  conducted  by  NASA 
researchers.  NASA  shall  conduct  the 
inquiry,  investigation,  adjudication,  and 
appeal  stages.  If  the  research  is 
conducted  by  a  research  institution,  the 
OIG  shall  ordinarily  forward  the 
allegation  to  that  institution  for  inquiry 
and  investigation  and  decide  whether 
NASA  shall  conduct  a  parallel  inquiry 
or  investigation  or  defer  its  procedures 
pending  completion  of  the  investigative 
proceedings  of  the  institution.  The 
criteria  for  these  decisions  are  set  forth 
in  the  proposed  rule. 

On  tne  other  hand,  if  the  allegation  is 
received  by  the  institution,  the 
institution  must  inform  the  OIG  if  its 
inquiry  determines  that  an  investigation 
is  warranted  at  which  time,  the  OIG 
determines  whether  the  OIG  should 
conduct  a  parallel  investigation. 

In  all  cases,  the  investigation  report 
and  supporting  evidence  must  be 
forwarded  to  NASA  for  adjudication 


and  possible  remedial  administrative 
action.  If  the  OIG  deferred  NASA's 
procedures  pending  review  of  the 
results  of  the  research  institution's 
investigative  process,  the  OIG  shall 
decide  whether  to  recommend  to  the 
NASA  Adjudication  Official  acceptance 
of  the  research  institution's 
investigation  report  and  final 
determination,  in  whole  or  in  part.  If  the 
OIG  makes  such  a  recommendation,  the 
OIG  shall  provide  copies  of  the 
investigation  report,  evidentiary  record, 
and  final  determination  to  the  NASA 
Adjudication  Official.  If  not.  the  OIG 
can  initiate  its  own  investigation  or 
remand  to  the  institution  for  further 
investigation. 

With  regard  to  any  investigation 
conducted  by  the  OIG.  the  OIG  shall 
forward  the  copies  of  the  investigation 
report  and  evidentiary  record  to  the 
NASA  Adjudication  Official.  All  cases 
involving  NASA-funded  or  -supported 
research  that  have  gone  through  the 
investigation  stage  must  receive  an 
independent  decision  by  the  NASA 
Adjudication  Official,  which  may  be 
appealed. 

The  possible  administrative  actions 
that  may  be  taken  by  NASA  after 
research  misconduct  is  determined  to 
have  occurred  are  set  out  in  the 
proposed  rule.  The  rule  cannot 
prescribe  the  manner  in  which  such 
action  vvill  be  taken,  however,  as  that 
will  depend  on  whether  the  research  is 
intramural  or  extramural,  and  if  the 
latter,  on  the  type  of  transaction  being 
used  to  fund  or  support  the  research. 

For  example.  Federal  law  prescribes 
different  procedural  frameworks  for 
adverse  contract  actions,  adverse  grant 
actions,  suspensions,  or  debarments 
from  competing  for  Federal 
prociu-ement  or  grant  awards,  and  for 
adverse  personnel  actions  against 
Federal  civil  service  employees.  In  the 
latter  instance,  the  OIG  may  proceed 
under  its  previously  existing 
administrative  investigation  process 
when  misconduct  is  alleged  against 
Federal  civil  service  employees.  The 
proposed  rule  provides  that  the 
recommendations  for  administrative 
action,  which  must  be  included  with  a 
determination  of  research  misconduct, 
shall  be  forwarded  to  the  relevant  NASA 
officials  for  their  consideration. 
Nevertheless,  a  final  determination  of 
research  misconduct  can  serve  as  the 
basis  for  correcting  the  research  record 
and  for  notifying  the  relevant  scientific 
review  groups. 

NASA  shall  amend  14  CFR  part  1260 
(Grants  Handbook).  14  CFR  1274 
(Commercial  agreements  with  cost 
sharing),  and  48  CFR  Chapter  18  (NASA 
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FAR  Supplement),  to  reflect  the 
implementation  of  this  policy. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order. 

Small  Entities 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
NASA  has  considered  whether  this 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 
NASA  certifies  under  5  U.S.C.  605(b) 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  small 
business  entities. 

Collection  of  Information 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  NASA  has 
analyzed  this  proposed  rule  under  that 
Order  and  has  determined  that  it  does 
not  have  implications  for  federalism. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Goveriunental 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 


Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  section  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  in 
any  1  year  of  $100  million  or  more  by 
a  State,  local,  and  tribal  government  in 
the  aggregate,  or  by  the  private  sector. 

NASA  certifies  that  this  regulation 
will  not  compel  the  expenditure  in  any 
1  year  of  $100  million  or  more  by  State, 
loccd,  and  tribal  governments  in  the 
aggregate,  or  by  the  private  sector. 
Therefore,  the  detailed  statement  under 
section  202  of  the  Unfunded  Mandates 
Reform  Act  is  not  required. 

List  of  Subjects  in  14  CFR  Part  1275 

Administrative  practice  and 
procediu-e,  Grant  programs,  Human 
research  subjects,  Research,  Science  and 
technology.  Scientists. 

For  the  reasons  discussed  in  the 
preamble,  the  National  Aeronautics  and 
Space  Administration  proposes  to 
amend  14  CFR  Chapter  V  by  adding  part 
1275  to  read  as  follows: 

PART  1275— RESEARCH 
MISCONDUCT 

Sec. 

1275.100  Purpose  and  scope. 

1275.101  Definitions. 

1275.102  OIG  handling  of  research 
misconduct  matters. 

1275.103  Role  of  awardee  institutions. 

1275.104  Conduct  of  the  OIG  inquiry. 

1275.105  Conduct  of  the  OIG  research 
misconduct  investigation. 

1275.106  Administrative  actions. 

1275.107  Adjudication. 

1275.108  Appeals. 

Appendix  to  Part  1275— NASA 
Research  Disciplines  and  its  Associated 
Enterprises 

Authority:  The  National  Aeronautics  and 
Space  Act  of  1958.  as  amended  (42  U.S.C. 
2473). 

§1 275.1 00    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
establish  procedures  to  be  used  by  the 
National  Aeronautics  and  Space 
Administration  (NASA)  for  the  handling 
of  allegations  of  research  misconduct. 
Specifically,  the  procedures  contained 
in  this  part  are  designed  to  result  in: 

(1)  Findings  as  to  whether  research 
misconduct  by  a  person  or  institution 


has  occurred  in  proposing,  performing, 
reviewing,  or  reporting  results  from 
research  activities  funded  or  supported 
by  NASA;  and 

(2)  Recommendations  on  appropriate 
administrative  actions  that  may  be 
undertaken  by  NASA  in  response  to 
research  misconduct  determined  to  have 
occurred. 

(b)  This  part  applies  to  all  research 
wholly  or  partially  funded  or  supported 
by  NASA.  This  includes  any  research 
conducted  by  a  NASA  installation  and 
any  research  conducted  by  a  public  or 
private  entity  receiving  NASA  funds  or 
using  NASA  facilities,  equipment  or 
personnel,  under  a  contract,  grant, 
cooperative  agreement.  Space  Act 
agreement,  or  other  transaction  with 
NASA. 

(c)  NASA  shall  make  a  determination 
of  research  misconduct  only  after 
careful  inquiry  and  investigation  by  an 
awardee  institution,  another  Federal 
agency,  or  NASA,  and  an  adjudication 
conducted  by  NASA.  NASA  shall  afford 
the  accused  individual  or  institution  a 
chance  to  comment  on  the  investigation 
report  and  a  chance  to  appeal  the 
decision  resulting  from  the 
adjudication.  In  structuring  procedures 
in  individual  cases,  NASA  may  take 
into  account  procedures  already 
followed  by  other  entities  investigating 
the  same  allegation  of  research 
misconduct.  Investigation  of  allegations 
which,  if  true,  would  constitute 
criminal  offenses,  are  not  covered  by 
this  part. 

(d)  A  determination  that  research 
misconduct  has  occurred  must  be 
accompanied  by  recommendations  on 
appropriate  administrative  actions. 
However,  the  administrative  actions 
themselves  may  be  imposed  only  after 
further  procedures  described  in 
applicable  NASA  regulations 
concerning  contracts,  cooperative 
agreements,  grants.  Space  Act 
agreements,  or  other  transactions, 
depending  on  the  type  of  agreement 
used  to  fund  or  support  the  research  in 
question.  Administrative  actions 
involving  NASA  civil  service  employees 
may  be  imposed  only  in  compliance 
with  all  relevant  Federal  laws  and 
policies. 

(e)  Allegations  of  research  misconduct 
concerning  NASA  research  may  be 
transmitted  to  NASA  in  one  of  the 
following  ways:  by  mail  addressed  to 
Office  of  Inspector  General  (OIG),  Code 
W,  National  Aeronautics  and  Space 
Administration,  300  E  Street.  SW. 
Washington,  DC  20546-0001;  via  the 
NASA  OIG  Hotline  at  1-800-424-9183. 
or  the  NASA  OIG  cyber  hotline  at 
www.hq.nasa.gov/office/oig/hq/ 
hotIine.html. 
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(f)  To  the  e*tent 
identity  of  th( 
or  other  sourc  es 
wish  to  remaih 
confidential, 
law.  NASA  s 
misconduct  i 
adjudication, 
maintained  b^ 
mandatory  di 
552,  the  Freedom 
amended,  anc 
Act.  as  amen(|ed 

§1275.101 


permitted  by  law,  the 
Complainant,  witnesses, 
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b  the  extent  permitted  by 
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in  proposing 
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De  fnitions. 

misconduct  means 
sification,  or  plagiarism 
jerforming,  or  reviewing 
reporting  research 
results.  Reseai  ch  misconduct  does  not 
include  honest  error  or  differences  of 
opinion.  Resei  irch  as  used  in  this  part 
includes  all  bi  sic,  applied,  and 

research  in  all  fields  of 
science.  engin?ering.  and  mathematics, 
such  as  researi  ;h  in  economics, 
education,  lin  ;uistics,  medicine, 
psychology.  s(  cial  sciences,  statistics, 
and  research  i  ivolving  human  subjects 
or  animals. 

(b)  Fabricati  on  means  making  up  data 
or  results  and  recording  or  reporting 
them 

(c)  Falsificai  ion  means  manipulating 
research  matei  ials.  equipment,  or 
processes,  or  c  hanging  or  omitting  data 
or  results  such  that  the  research  is  not 
acciu-ately  rep  esented  in  the  research 
record. 

(d)  Plagiaris  n  means  the 
appropriation  jf  another  person's  ideas, 
processes,  resi  Its.  or  words  without 
giving  appropi  iate  credit. 

(e)  Awardee  institution  means  any 
public  or  priv£  te  entity  or  organization 
(including  a  F(  deral.  State,  or  local 
agency)  that  is  a  party  to  a  NASA 
contract,  grant  cooperative  agreement. 
Space  Act  agre  ement,  or  to  any  other 
transaction  wi  h  NASA,  whose  purpose 
includes  the  cdnduct  of  research. 

(f)  NASA  res  eurch  means  research 
wholly  or  part  ally  funded  or  supported 
by  NASA  invo  ving  an  awardee 
institution  or  a  NASA  installation.  This 
definition  incl  ides  research  wholly  or 
partially  funde  d  by  NASA  appropriated 
funds,  or  reseach  involving  the  use  of 
NASA  facilities,  equipment,  or 
personnel. 

(g)  NASA  rei  earch  discipline  means 
one  of  the  folk  wing  areas  of  research 
that  together  comprise  NASA's  research 
mission  for  aer  onautics.  space  science, 
earth  science.  1  liomedicine,  biology, 
engineering  an  i  physical  sciences 
(physics  and  c  lemistry). 

(h)  Inquiry  n  eans  the  assessment  of 
whether  an  alli  gation  of  research 


misconduct  has  substance  and  warrants 
an  investigation. 

(i)  Investigation  means  the  formal 
development  of  a  factual  record  and  the 
examination  of  that  record  leading  to 
recommended  findings  on  whether 
research  misconduct  has  occurred,  and 
if  the  recommended  findings  are  that 
such  conduct  has  occurred,  to  include 
recommendations  on  appropriate 
administrative  actions. 

(j)  Complainant  is  the  individual 
bringing  an  allegation  of  research 
misconduct  related  to  NASA  research. 

(k)  Respondent  is  the  individual  or 
institution  who  is  the  subject  of  an 
allegation  of  research  misconduct 
related  to  NASA  research. 

(1)  Adjudication  means  the  formal 
procedure  for  reviewing  and  evaluating 
the  investigation  report  and  the 
accompanying  evidentiary  record  and 
for  determining  whether  to  accept  the 
recommended  findings  and  any 
recommendations  for  administrative 
actions  resulting  from  the  investigation. 

(m)  NASA  Adjudication  Official  is  the 
NASA  Associate  Administrator  for  the 
Enterprise  with  the  greatest  expertise  in 
the  NASA  research  discipline  involved 
in  the  research  misconduct  allegation. 
The  appendix  to  this  part  contains  the 
list  of  NASA  research  disciplines  and 
their  associated  Enterprises. 

(n)  Appeal  means  the  formal 
procedure  initiated  at  the  request  of  the 
Respondent  for  review  of  a 
determination  resulting  from  the 
adjudication  and  for  affirming, 
overturning,  or  modifying  it. 

(o)  NASA  Appeals  Official  is  the 
NASA  Deputy  Administrator  or  other 
official  designated  by  the  NASA 
Administrator. 

§  1275.102    OIG  handling  of  research 
misconduct  matters. 

(a)  When  an  allegation  is  made  to  the 
OIG,  rather  than  to  the  awardee 
institution,  the  OIG  shall  determine 
whether  the  allegation  concerns  NASA 
research  and  whether  the  allegation,  if 
true,  falls  within  the  definition  of 
research  misconduct  in  §  1275.101(a). 
Investigation  of  allegations  which,  if 
true,  would  constitute  criminal  offenses, 
are  not  covered  by  this  part.  If  these 
criteria  are  met  and  the  research  in 
question  is  being  conducted  by  NASA 
researchers,  the  OIG  shall  proceed  in 
accordance  with  §  1275.104.  If  the 
research  in  question  is  being  conducted 
at  an  awardee  institution,  another 
Federal  agency,  or  is  a  collaboration 
between  NASA  researchers  and 
coinvestigators  at  either  academia  or 
industry,  the  OIG  must  refer  the 
allegation  that  meets  the  definition  of 


research  misconduct  to  the  entities 
involved  and  determine  whether  to — 

(1)  Defer  its  inquiry  or  investigation 
pending  review  of  the  results  of  an 
inquiry  or  investigation  conducted  at 
the  awardee  institution  or  at  the  Federal 
agency  (referred  to  for  purposes  of  this 
part  as  external  investigations):  or 

(2)  Commence  its  own  inquiry  or 
investigation. 

(b)  The  OIG  must  inform  the  NASA 
Office  of  the  Chief  Scientist  of  all 
allegations  that  meet  the  definition  of 
research  misconduct  received  by  the 
OIG  and  of  the  determinations  of  the 
OIG  required  by  §  1275.101.  The  NASA 
Office  of  the  Chief  Scientist  shall  notify 
the  NASA  Office  of  the  Chief  Engineer 
or  the  NASA  Office  of  the  Chief 
Technologist  when  the  research  is  either 
engineering  or  techmology  research. 

(c)  The  OIG  should  defer  its  inquiry 
or  investigation  pending  review  of  the  . 
results  of  an  external  investigation 
whenever  possible.  Nevertheless,  the 
OIG  retains  the  right  to  proceed  at  any 
time  with  a  NASA  inquiry  or 
investigation.  Circumstances  in  which 
the  OIG  may  elect  not  to  defer  its 
inquiry  or  investigation  include,  but  are 
not  limited  to.  the  following: 

(1)  When  the  OIG  determines  that  the 
awardee  institution  is  not  prepared  to 
handle  the  allegation  in  a  manner 
consistent  with  this  part; 

(2)  When  the  OIG  determines  that 
NASA  involvement  is  needed  to  protect 
the  public  interest,  including  public 
health  and  safety: 

(3)  When  the  OIG  determines  that  the 
allegation  involves  an  awardee 
institution  of  sufficiently  small  size  that 
it  cannot  reasonably  conduct  the 
investigation  itself; 

(4)  When  the  OIG  determines  that  a 
NASA  program  or  project  could  be 
jeopardized  by  the  occurrence  of 
research  misconduct;  or 

(5)  When  the  OIG  determines  that  any 
of  the  notifications  or  information 
required  to  be  given  to  the  OIG  by  the 
awardee  institution  pursuant  to 

§  1275.103(b)  requires  NASA  to  cease  its 
deferral  to  the  awardee  institution's 
procedures  and  to  conduct  its  own 
inquiry  or  investigation. 

(d)  A  copy  of  the  investigation  report, 
evidentiary  record,  and  final 
determination  resulting  from  an  external 
investigation  must  be  transmitted  to  the 
QIG.  The  OIG  shall  determine  whether 
to  recommend  to  the  NASA 
Adjudication  Official  acceptance  of  the 
investigation  report  and  final 
determination  in  whole  or  in  part.  The 
OIG's  decision  must  be  made  within  45 
days  of  receipt  of  the  investigation 
report  and  evidentiary  record.  This 
period  of  time  may  be  extended  by  the 
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OIG  for  good  cause.  The  OIG  shall  make 
this  decision  based  on  the  OIG's 
assessment  of  the  completeness  of  the 
investigation  report,  and  the  OIG's 
assessment  of  whether  the  investigating 
entity  followed  reasonable  procedures, 
including  whether  the  Respondent  had 
an  adequate  opportunity  to  comment  on 
the  investigation  report  and  whether 
these  comments  were  given  due 
consideration.  If  the  OIG  decides  to 
recommend  acceptance  of  the  results  of 
the  external  investigation,  in  whole  or 
in  part,  the  OIG  shall  transmit  a  copy  of 
the  final  determination,  the 
investigation  report,  and  the  evidentiary 
record  to  the  NASA  Adjudication 
Official,  and  to  the  NASA  Office  of  the 
Chief  Scientist.  When  the  OIG  decides 
not  to  recommend  acceptance,  the  OIG 
must  initiate  its  own  investigation. 

(e)  In  the  case  of  an  investigation 
conducted  by  the  OIG,  the  OIG  shall 
transmit  copies  of  the  investigation 
report,  including  the  Respondent's 
written  comments  (if  any),  the 
evidentiary  record  and  its 
recommendations,  to  the  NASA 
Adjudication  Official  and  to  the  NASA 
Office  of  the  Chief  Scientist. 

(f)  Upon  learning  of  alleged  research 
misconduct,  the  OIG  shall  identify 
potentially  implicated  awards  or 
proposals  and,  when  appropriate,  sifall 
ensure  that  program,  grant,  or 
contracting  officers  handling  them  are 
informed.  Neither  a  suspicion  nor 
allegation  of  research  misconduct,  nor  a 
pending  inquiry  or  investigation,  shall 
normally  delay  review  of  proposals. 
Subject  to  paragraph  (g)  of  this  section, 
reviewers  or  panelists  shall  not  be 
informed  of  allegations  or  of  ongoing 
inquiries  or  investigations  in  order  to 
avoid  influencing  reviews. 

(g)  If,  during  the  course  of  an  OIG 
conducted  inquiry  or  investigation,  it 
appears  that  immediate  administrative 
action,  as  described  in  §  1275.106,  is 
necessary  to  protect  public  health  or 
safety.  Federal  resources  or  interests,  or 
the  interests  of  those  involved  in  the 
inquiry  or  investigation,  the  OIG  shall 
inform  the  appropriate  NASA  officials. 

§  1 275.1 03    Role  of  awardee  institutions. 

(a)  The  awcirdee  institutions  have  the 
primary  responsibility  for  prevention 
and  detection  of  research  misconduct 
and  for  the  inquiry,  investigation,  and 
adjudication  of  research  misconduct 
alleged  to  have  occurred  in  association 
with  their  own  institutions,  although 
NASA  has  ultimate  oversight  authority 
for  NASA  research. 

(b)  When  an  allegation  of  research 
misconduct  related  to  NASA  research  is 
made  directly  to  the  OIG  and  the  OIG 
defers  to  the  awardee  institution's 


inquiry  or  investigation,  or  when  an 
allegation  of  research  misconduct  . 
related  to  NASA  research  is  made 
directly  to  the  awardee  institution 
which  commences  an  inquiry  or 
investigation,  the  awardee  institution  is 
required  to: 

(1)  Notify  the  OIG  immediately  of  the 
allegation  and  inform  if  an  initial 
inquiry  supports  a  formal  investigation 
as  soon  as  this  is  determined. 

(2)  Keep  the  OIG  informed  during 
such  an  investigation. 

(3)  Notify  the  OIG  immediately  at  any 
time  during  an  inquiry  or 
investigation — 

(i)  If  the  seriousness  of  the  apparent 
research  misconduct  warrants  an 
investigation: 

(ii)  If  public  health  or  safety  is  at  risk; 

(iii)  If  Federal  resoiuces,  reputation, 
or  other  interests  need  protecting: 

(iv)  If  research  activities  should  be 
suspended: 

(v)  If  there  is  reasonable  indication  of 
possible  violations  of  civil  or  criminal 
law; 

(vi)  If  Federal  action  is  needed  to 
protect  the  interests  of  those  involved  in 
the  investigation:  or 

(vii)  If  the  research  community  or  the 
public  should  be  informed. 

(4)  Provide  the  OIG  with  a  copy  of  the 
investigation  report,  including  the 
recommendations  made  to  the  awardee 
institution's  adjudication  official  and 
the  Respondent's  written  comments  (if 
any),  along  with  a  copy  of  the 
evidentiary  record. 

(5)  Provide  the  OIG  with  the  awardee 
institution's  final  determination, 
including  any  corrective  actions  taken 
or  planned. 

(c)  If  an  awardee  institution  wishes 
the  OIG  to  defer  its  own  inquiry  or 
investigation,  the  awardee  institution 
shall  complete  any  inquiry  and  decide 
whether  an  investigation  is  warranted 
within  60  days.  It  should  similarly 
complete  any  investigation, 
adjudication,  or  other  procedure 
necessary  to  produce  a  final 
determination,  within  an  additional  180 
days.  If  completion  of  the  process  is 
delayed,  but  the  awardee  institution 
wishes  NASA's  deferral  of  its  own 
procedures  to  continue,  NASA  may 
require  submission  of  periodic  status 
reports. 

(d)  Each  awardee  institution  must 
maintain  and  effectively  communicate 
to  its  staff,  appropriate  policies  and 
procedures  relating  to  research 
misconduct,  including  the  requirements 
on  when  and  how  to  notify  NASA. 

§  1275.104    Conduct  of  the  OIG  inquiry. 

(a)  When  an  awardee  institution  or 

another  Federal  agency  has  promptly 


initiated  its  own  investigation,  the  OIG 
may  defer  its  inquiry  or  investigation 
until  it  receives  the  results  of  that 
external  investigation.  When  the  OIG 
does  not  receive  the  results  within  a 
reasonable  time,  the  OIG  shall 
ordinarily  proceed  with  its  own 
investigation. 

(b)  When  the  OIG  decides  to  initiate 
a  NASA  investigation,  the  OIG  must 
give  prompt  written  notice  to  the 
individual  or  institution  to  be 
investigated,  unless  notice  would 
prejudice  the  investigation  or  unless  a 
criminal  investigation  is  underway  or 
under  active  consideration.  If  notice  is 
delayed,  it  must  be  given  as  soon  as  it 
will  no  longer  prejudice  the 
investigation  or  contravene 
requirements  of  law  or  Federal  law- 
enforcement  policies. 

(c)  When  alleged  misconduct  may 
involve  a  crime,  the  OIG  shall  determine 
whether  any  criminal  investigation  is 
already  pending  or  projected.  If  not,  the 
OIG  shall  determine  whether  the  matter 
should  be  referred  to  the  Department  of 
Justice. 

(d)  When  a  criminal  investigation  by 
the  Department  of  Justice  or  another 
Federal  agency  is  underway  or  under 
active  consideration,  the  OIG  shall 
determine  what  information,  if  any,  may 
be  disclosed  to  the  Respondent  or  to 
NASA  employees. 

(e)  To  the  extent  possible,  the  identity 
of  sources  who  wish  to  remain 
anonymous  shall  be  kept  confidential. 
To  the  extent  allowed  by  law. 
documents  and  files  maintained  by  the 
OIG  during  the  course  of  an  inquiry  or 
investigation  of  misconduct  shall  be 
treated  as  investigative  files  exempt 
from  mandatory  public  disclosure  upon 
request  under  the  Freedom  of 
Information  Act. 

(f)  When  the  OIG  proceeds  with  its 
own  inquiry,  it  is  responsible  for 
ensuring  that  the  inquiry*  is  completed 
within  60  days  after  it  is  commenced. 
The  OIG  may  extend  this  period  of  time 
for  good  cause. 

(g)  On  the  basis  of  what  the  OIG 
learns  from  an  inquir\',  and  in 
consultation  as  appropriate  with  other 
NASA  offices,  the  OIG  shall  decide 
whether  a  formal  investigation  is 
warranted. 

§  1 275.1 05    Conduct  of  the  OIG  research 
misconduct  investigation. 

(a)  The  OIG  shall  make  ever\' 
reasonable  effort  to  complete  a  NASA 
research  misconduct  investigation  and 
issue  a  report  within  120  days  after 
initiating  the  investigation.  The  OIG 
may  extend  this  period  of  time  for  good 
cause. 
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§  1 275.1 06    Administrative  actions. 

(a)  Listed  in  paragraphs  (a)(1)  through 
(a)(3)  of  this  section  are  possible 
administrative  actions  that  may  be 
recommended  by  the  investigation 
report  and  adopted  by  the  adjudication 
process.  They  are  not  exhaustive  and  are 
in  addition  to  any  administrative 
actions  necessary  to  correct  the  research 
record.  The  administrative  actions  range 
from  minimal  restrictions  (Group  I 
Actions)  to  severe  restrictions  (Group  III 
Actions),  and  do  not  include  possible 
criminal  sanctions. 

(1)  Group  I  Actions,  (i)  Send  a  letter 
of  reprimand  to  the  individual  or 
institution. 

[ii)  Require  as  a  condition  of  an  award 
that  for  a  specified  period  of  time  an 
individual,  department,  or  institution 
obtain  special  prior  approval  of 
particular  activities  from  NASA. 

(iii)  Require  for  a  specified  period  of 
time  that  an  institutional  official  other 
than  those  guilty  of  research  misconduct 
certify  the  accuracy  of  reports  generated 
under  an  award  or  provide  assurance  of 
compliance  with  particular  policies, 
regulations,  guidelines,  or  special  terms 
and  conditions. 

(2)  Group  II  Actions,  (i)  Restrict  for  a 
specified  period  of  time  designated 
activities  or  expenditures  under  an 
active  award. 

(ii)  Require  for  a  specified  period  of 
time  special  reviews  of  all  requests  for 
funding  from  an  affected  individual, 
department,  or  institution  to  ensure  that 
steps  have  been  taken  to  prevent 
repetition  of  the  research  misconduct. 

(3)  Group  III  Actions,  (i)  Immediatelv 
suspend  or  terminate  an  active  award. 

(ii)  Debar  or  suspend  an  individual, 
department,  or  institution  from 
participation  in  NASA  programs  for  a 
specified  period  of  time. 

(iii)  Prohibit  participation  of  an 
individual  as  a  NASA  reviewer,  advisor, 
or  consultant  for  a  specified  period  of 
time. 

(b)  In  deciding  what  actions  are 
appropriate  when  research  misconduct 
is  found,  NASA  officials  should 
consider  the  seriousness  of  the 
misconduct,  including,  but  not  limited 
to: 

(1 )  The  degree  to  which  the 
misconduct  was  knowing,  intentional, 
or  reckless: 

(2)  Whether  the  misconduct  was  an 
isolated  event  or  part  of  a  pattern; 

(3)  Whether  the  misconduct  had  a 
significant  impact  6n  the  research 
record,  research  subjects,  or  other 
researchers,  institutions,  or  the  public 
welfare. 


§1275.107    Adjudication. 

(a)  The  NASA  Adjudication  Official 
must  review  and  evaluate  the 
investigation  report  and  the  evidentiary 
record  required  to  be  transmitted 
pursuant  to  §1275. 102(d)  and  (e).  The 
NASA  Adjudication  Official  may 
initiate  further  investigations,  which 
may  include  affording  the  Respondent 
another  opportunity  for  comment, 
before  issuing  a  decision  regarding  the 
case.  The  NASA  Adjudication  Official 
may  also  return  the  investigation  report 
to  the  OIG  with  a  request  for  further 
fact-finding  or  analysis. 

(b)  Based  on  a  preponderance  of  the 
evidence,  the  NASA  Adjudication 
Official  shall  issue  a  decision  setting 
forth  the  Agency's  findings  as  to 
whether  research  misconduct  has 
occurred  and  recommending 
appropriate  administrative  actions  that 
may  be  undertaken  by  NASA  in 
response  to  research  misconduct 
determined  to  have  occurred.  The 
NASA  Adjudication  Official  shall 
render  a  decision  within  30  (thirty)  days 
after  receiving  the  investigation  report 
and  evidentiary  record,  or  after 
completion  of  any  further  proceedings. 
The  NASA  Adjudication  Official  may 
extend  this  period  of  time  for  good 
cause. 

(c)  The  decision  shall  be  sent  to  the 
Respondent  and,  if  appropriate,  to  the 
Complainant.  If  the  decision  confirms 
the  alleged  research  misconduct,  it  must 
include  instructions  on  how  to  pursue 
an  appeal  to  the  NASA  Appeals  Official. 
The  decision  shall  also  be  transmitted  to 
the  NASA  Office  of  the  Chief  Scientist 
and  the  OIG. 

§1275.108     Appeals. 

(a)  The  Respondent  may  appeal  the 
decision  of  the  NASA  Adjudication 
Official  by  notifying  the  NASA  Appeals 
Official  in  writing  of  the  appeal  within 
30  days  after  Respondent's  receipt  of  the 
decision.  If  the  decision  is  not  appealed 
within  the  30-day  period,  the  decision 
becomes  the  final  Agency  action  insofar 
as  the  findings  are  concerned. 

(b)  The  NASA  Appeals  Official  shall 
inform  the  Respondent  of  a  final 
determination  within  30  days  after 
receiving  the  appeal.  The  NASA 
Appeals  Official  may  extend  this  period 
of  time  for  good  cause.  The  final 
determination  may  affirm,  overturn,  or 
modify  the  decision  of  the  NASA 
Adjudication  Official  and  shall 
constitute  the  final  Agencv  action 
insofar  as  the  findings  are  concerned. 
The  final  determination  shall  also  be 
transmitted  to  the  NASA  Office  of  the 
Chief  Scientist  and  the  OIG. 

(c)  Once  final  Agency  action  has  been 
taken  pursuant  to  paragraphs  (a)  or  (b) 
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of  this  section,  the  recommendations  for 
administrative  action  shall  be  sent  to  the 
relevant  NASA  components  for  further 
proceedings  in  accordance  with 
applicable  laws  and  regulations. 

Appendix  to  Part  1275— NASA 
Research  Disciplines  and  Respective 
Associated  Enterprises 

1.  Aeronautics  Research — Aerospace 
Technology  Enterprise 

2.  Space  Science  Research — Spac:e  Science 
Enterprise 

3.  Earth  .Science  Research  and 
.Applications — Earth  Science  Enterprise 

4.  Biomedical  Research — Biological  and 
Physical  Research  Enterprise 

5.  Fundamental  Biology — Biological  and 
Physical  Research  Enterprise 

6.  Fundamental  Physics — Biological  and 
Physical  Research  Enterprise 

7.  Other  engineering  research  not  covered 
by  disciplines  above — NASA  Chief  Engineer 

8.  Other  technology  research  not  covered 
by  disciplines  above — NASA  Chief 
Technologist 

Dated:  July  10.  200.3. 
Sean  O'Keefe, 
Administrator. 
[FR  Doc.  03-18982  Filed  7-24-03:  8:45  am] 

BILLING  CODE  7510-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3282 

[Docket  No.  FR-4867-N-02] 

Manufactured  Housing  Consensus 
Committee— Rejection  of  Consumer 
Complaint  Handling  Proposal 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Denial  for  recommendation  for 
proposed  regulatory  changes. 

SUMMARY:  The  Secretary  has  rejected  a 
proposed  recommendation  by  the 
Manufactured  Housing  Consensus 
Committee  to  revise  regulations 
concerning  how  manufacturers  are 
required  to  handle  reports  of  problems 
with  manufactured  homes.  The 
Secretary  has  determined  that  the 
proposal  conflicts  in  several  ways  with 
the  requirements  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974. 
FOR  FURTHER  INFORMATION  CONTACT:. 
William  W.  Matchneer  III, 
Administrator,  Manufactured  Housing 
Program,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
8000;  telephone  (202)  708\6401  (this  is 
not  a  toll-free  number).  Hearing-  or 
speech-impaired  individuals  may  access 


this  number  at  TTY  by  calling  the  toll- 
free  Federal  Information  Relav  Service 
at  (800)  87-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Manufactured  Housing  Consensus 
Committee  (MHCC)  has  transmitted  to 
the  Secretary  a  recommendation  dated 
March  26,  2003  (MHCC  proposal),  that 
the  Manufactured  Home  Procedural  and 
Enforcement  Regulations,  24  CFR  part 
3282,  be  amended  by  revising  Subpart  1, 
Consumer  Handling  and  Remedial 
Actions  (24  CFR  3282.401-416) 
(Subpart  I). 

Background 

The  MHCC  as  established  by  the 
National  Manufactured  Housing 
Construction  and  Safetv  Standards  Act 
of  1974,  42  U.S.C.  5401-5426  (the  Act) 
for  the  purpose  of  providing  periodic 
recommendations  to  the  Secretary  to 
adopt,  revise,  and  interpret  the  federal 
manufactured  housing  construction  and 
safety  standards  and  the  procedural  and 
enforcement  regulations.  42  U.S.C. 
5403(a)(3)(A).  ft  may  submit  to  the 
Secretary  proposed  procedural  and 
enforcement  regulations  and 
recommendations  for  the  revision  of  the 
regulations.  42  U.S.C.  5403(b)(1).  To  be 
promulgated  by  HUD,  the  regulation 
and  revisions  recommended  by  the 
MHCC  must  be  consistent  with  the  Act. 

Within  120  days  from  the  date  on 
which  the  Secretary  receives  a  proposed 
procedural  or  enforcement  regulation 
from  the  MHCC,  the  Secretary  approve 
a  reject  the  proposal.  If  the  Secretary 
rejects  the  proposal,  HUD  must  provide 
to  the  MHCC  a  written  explanation  of 
the  reasons  for  rejection  and  publish  in 
the  Federal  Register  the  rejected 
proposal  and  the  reasons  for  the 
rejection.  42  U.S.C.  5403(b)(4). 

Procedural  Explanation 

The  Secretary  recognizes  and 
appreciates  that  the  members  of  the 
MHCC  are  working  hard  to  implement 
the  role  of  the  MHCC  in  the  federal 
manufactured  housing  program. 
Although  this  proposal  is  inconsistent 
with  the  authority  granted  to  the  MHCC 
under  the  Act,  HUD  is  publishing  this 
proposal  (Appendix  A)  and  the 
Secretary's  reasons  for  rejecting  the 
proposal,  as  if  the  proposal  were  subject 
to  the  procedures  in  section  604(b). 

Decision  of  the  Secretary 

The  Secretary  rejects  the  MHCC's 
proposal  for  the  revision  of  regulations 
in  Subpart  I  for  the  handling  of  reports 
of  problems  in  manufactured  housing 
for  reasons  that  include  the  following: 

The  MHCC  proposal  is  in  direct 
conflict  with  parts  of  the  Act.  In  section 
615  of  the  Act  (42  U.S.C.  5414). 


Congress  placed  responsibilities  for  the 
correction  and  notification  of  defects  in 
manufactured  homes  on  manufacturers, 
and  set  guidelines  for  manufacturers  to 
meet  these  responsibilities.  Section  613 
of  the  Act  (42  U.S.C.  5412)  imposes 
additional  repair  and  repurchase 
requirements  on  manufacturers.  Subpart 
I.  which  the  MHCC  proposal  would 
amend,  contains  the  regulations  by 
which  the  Department  has  implemented 
the  intent  to  Congress  with  respect  to 
notification  and  correction 
requirements. 

The  MHCC  proposal  seeks  to  limit  the 
statutory  responsibilities  of 
manufacturers  while  imposing  similar 
duties  on  parties  on  whom  Congress  did 
not  place  these  responsibilities,  such  as 
retailers,  distributors,  transporters,  and 
landscapers.  HUD  does  not  have 
authority  to  shift  statutory 
responsibilities  away  from 
manufacturers.  The  MHCC  has  not 
established  that  HUD  has  authority  to 
hold  these  newly  identified  parties 
responsible  for  correction  and 
notification  of  defects  in  manufactured 
homes. 

The  MHCC  proposal  adds 
significantly  to  the  administrative 
responsibilities  of  HUD  and  the  states, 
by  making  HUD  and  the  State 
Administrative  Agencies  (SAA's)  the 
initial  arbiters  of  responsibility  on  all 
complaints  and  information  about 
problems  in  manufactured  homes.  The 
proposal  does  not  take  into  account  the 
self-policing  responsibilities  of  the 
manufacturers  set  out  in  section  615  of 
the  Act  (42  U.S.C.  5414).  The  concern 
about  additional  administrative  burdens 
also  applies  to  the  provisions  that  make 
SAA's  responsible  for  assuring  that  all 
notifications  are  sent  and  all  concerns 
are  made.  In  addition,  the  MHCC 
proposal  may  define  roles  for  HUD  and 
the  SAAs  that  require  them  to  interfere 
in  matters  that  are  traditionally  settled 
through  private  contracts.  Further,  HUD 
cannot  permit  voluntary  undertakings 
by  private  parties  to  constitute 
governmental  action  for  purposes  of 
judicial  review. 

The  MHCC  proposal  would,  in  effect, 
create  a  warranty  for  products  found  in 
the  home,  and  would  then  limit  the 
applicable  time  of  the  warranty.  There 
is  not  authority  in  the  Act  to  create  a 
warranty.  In  fact,  during  consideration 
of  the  most  recent  amendments  to  the 
Act,  Congress  heard  testimony 
suggesting  a  statutory  warranty  but 
declined  to  adopt  this  approach. 
Instead,  the  Act  was  amended  in  section 
623  (42  U.S.C.  5422)  to  establish  an 
additional  protection  for  consumers 
through  a  dispute  resolution  program 
that  covers  problems  reported  in  the 
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first  year  after 
installed. 


a  manufactured  home  is 


The  MHCC 


jroposal  does  not 


adequately  implement  the  provision  in 
section  615(h  of  die  Act  (43  U.S.C. 
5414(h)).  \vhi(  h  requires  manufactures 
to  submit  a  nr  tification  and  correction 
plan  to  the  Se  ;retary  for  approval  before 
the  plan  is  im  jlemented.  Under  the 
MHCC  propos  il.  a  party  would  be 
permitted  to  c  srrect  a  home  without 
first  having  a  plan  of  correction 
approved. 

The  MHCC 
time  limits  foi 


jroposal  seeks  to  establish 
a  manufacturer's 
responsibilitif  s  under  section  615  (42 
U.S.C.  5414)  t  lat  are  not  consistent  with 

n  615  contemplates 
enforcement  a  uthority  over  certain 
defects  about  vhich  the  consumer 
would  not  ha\  e  knowledge  unless 
notified  or  uni  il  his  or  her  safety  is 
While  the  Act  places 
ification  and  correction 
requirements  ( in  manufacturers  for 
defects  as  a  pr  jtective  measure  even  if 
an  affected  coi  isumers  has  not  yet 

le  MHCC  proposal  would 
limit  a  manufi  cturer's  responsibility  to 
act  until  after  i  i  consumer  complains. 
Further,  the  fvl4CC  proposal  would 
limit  the  respc  nsibility  of  manufacturers 
and  retailers  t(  those  defects  discovered 
within  5  years  from  the  date  of  the  first 
sale.  An  even  :  horter  period  of  2  years 
would  be  estal  lished  for  defects  that 
could  be  aftrih  jted  to  other  parties. 
Section  615  in:ludes  no  such  limits. 


compromised, 
affirmative  no 


The  MHCC 
questions  relating 
act  (42  U.S.C. 
requires  HUD 
resolution 
which  would 
disputes  amon^ 
and  installers 
the  correction 
first  year  after 
installed.  The 


pro  ;ram 
le 


agreement  wit 
because  the 
responsible 
contractors, 
the  limits  that 
section  623: 
forum  in  whic 
resolved. 


Text  of  MHCC  Proposal 


The  text  of  t 
submitted  by 
Appendix  A. 


iroposal  raises  further 

to  section  623  of  the 
i422).  Section  623 
o  implement  a  dispute 
by  December  2005, 
used  to  resolve 
manufacturers,  retailers, 
bout  responsibilities  for 
jf  defects  reported  in  the 
manufactured  home  is 
^IHCC  proposal  is  not  in 
the  section  623  process 
proposal;  adds  potentially 
pa  lies  [e.g.,  landscapers, 
product  suppliers);  creates 

ire  inconsistent  with 
and  fails  to  provide  for  a 
the  disputes  are  to  be 


e  rejected  proposal 
t|ie  MHCC  is  published  as 


Dated:  )uly  17,2003. 

John  C.  Weicher, 

Assistant  Secrflary  for  Housing-Federal 
Housing  Commissioner. 

Appendix  A — Manufactured  Housing 
Consensus  Committee  Proposal  To 
Amend  Manufactured  Housing  Home 
Procedural  and  Enforcement 
Regulations  24  CFR  Part  3282 

March  26,  200.3. 

§3282.7    Definitions. 

(i)  Dealer — See  Retailer. 

(i)  Defect  means  a  failure  to  comply,  or  the 
failure  of  a  component  used  to  comply  with 
an  applicable  Federal  Manufac;tured  home 
safety  and  construction  standard  that  renders 
the  manufactured  home  or  any  part  thereof 
not  fit  for  the  ordinary  use  for  which  it  was 
intended,  but  does  not  result  in  an 
unreasonable  risk  of  injury  or  death  to 
occupants  of  the  affected  manufactured 
home.  See  related  definitions  of  imminent 
safety  hazard  (definition  q),  non-compliance 
(definition  x),  and  serious  defect  (definition 
fO. 

(dd)  Retailer  means  any  person  engaged  in 
the  sale,  leasing,  or  distribution  of  new 
manufactured  homes  primarily  to  persons 
whom  in  good  faith  purchase  or  lease  a 
manufactured  home  for  purposes  other  than 
resale. 

(ee)  Responsible  party  means  any  of  the 
following:  manufactured  home 
manufacturers,  retailers,  distributors, 
contractors,  product  suppliers,  product 
distributors,  installers,  transporters, 
developers,  landscapers,  and/or 
homeowners. 

Subpart — Consumer  Complaint 
Handling  and  Remedial  Actions 

§  3282.401     Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
establish  a  system  under  which  the 
protections  of  the  Act  are  provided  with  a 
minimum  of  formality  and  delay,  but  in 
which  the  rights  of  all  parties  are  protected. 

(b)  This  subpart  sets  out  the  procedures  to 
be  followed  by  responsible  parties.  State 
Administrative  Agencies,  primary  inspection 
agencies,  and  the  Secretary  to  assure  proper 
notification  and/or  correction  with  respect  to 
manufactured  homes  as  required  by  the  Act. 
Notification  and  correction  may  be  required 
to  be  provided  with  respect  to  manufactured 
homes  that  have  been  sold  or  otherwise 
released  by  the  manufacturer  to  another  party 
when  the  responsible  party,  an  SAA  or  the 
Secretary  determines  that  an  imminent  safety 
hazard,  serious  defect,  or  defect  may  exist  in 
those  manufactured  homes  as  set  out  herein. 
For  non-compliances,  correction  shall  be 
required  to  the  single  home  it's  reported  in. 

(c)  This  subject  sets  out  the  rights  of 
retailers  under  section  613  of  the  Act,  42 
U.S.C.  5412,  to  obtain  remedies  from 
manufacturers  in  certain  circumstances. 

§3282.402    General  principles. 

(a)  Nothing  in  liiis  subpart  or  in  these 
regulations  shall  limit  the  rights  of  the 


purchaser  under  any  contract  or  applicable 
law. 

(b)  The  liability  of  manufactured  home 
manufacturers  to  provide  remedial  actions 
under  tfiis  subpart  is  limited  by  the  principle 
that  manufacturers  are  not  responsible  for 
failures  that  occur  in  manufactured  homes  or 
parts  thereof  as  the  result  of  the  actions  of 
other  responsible  parties,  normal  wear  and ' 
aging,  gross  and  unforeseeable  consumer 
abuse,  or  unforeseeable  neglect  of 
maintenance. 

(c)  Responsibility  for  remedial  actions 
under  this  subpart  may  also  be  assessed  to 
responsible  parties  to  the  extent  that  they 
have  contributed  to  or  caused  the  failure. 

(d)  The  extent  of  a  responsible  party's 
responsibility  for  providing  notification  and/ 
or  correction  depends  upon  the  .seriousness 
of  problems  for  which  they  may  be 
responsible  under  this  subpart. 

(e)  It  is  the  policy  of  these  regulations  that 
all  consumer  complaints  or  other  information 
indicating  the  possible  existence  of  an 
imminent  safety  hazard,  serious  defect, 
defect,  or  non-compliance  should  be  referred 
to  the  manufacturer  and/or  retailer  and/or 
other  responsible  party  of  the  potentially 
affected  manufactured  home  as  early  as 
possible  so  that  the  manufacturer  or  other 
responsible  party  can  begin  to  timely  respond 
to  the  consumer  and  take  any  necessary 
remedial  actions.  If  the  responsible  party 
receiving  the  notice  believes  the  issue  is  the 
responsibility  of  another  responsible  party, 
the  irrformation  may  be  forwarded  to  that 
party. 

§3282.403    Limitations 

This  shall  limit  the  requirements  under 
this  subpart  for  notification  or  correction  to 
the  time  frames  listed  below: 

(a)  By  a  manufactured  home  manufacturer 
or  retailer,  to  a  period  of  five  (5)  years  from 
the  date  of  first  sale  and  completion  of  set- 
up of  the  manufactured  home  to  the  first 
purcha.ser.  An\  home  over  five  (5)  years  in 
age  from  the  date  of  sale  and  delivery  to  the 
first  purchaser  is  exempt  from  these 
regulations  or  requirements  for  notification 
or  correction  by  a  manufactured  home 
manufacturer  or  retailer; 

(b)  By  an  installer,  contractor,  product 
supplier,  product  distributor,  transporter, 
developer,  or  landscaper  for  work  completed 
and/or  product  supplied,  to  a  period  of  two 
(2)  years  from  the  date  such  work  is 
completed  or  such  product  is  supplied.  Any 
home  over  two  (2)  years  after  the  date  of 
completion  of  such  work  is  exempt  from 
these  regulations  by  an  installer,  contractor, 
product  supplier,  product  distributor, 
transporter,  developer,  or  landscaper. 

(c)  The  homeowner  has  a  continuing 
obligation  for  providing  adequate  upkeep  and 
maintenance  of  their  manufactured  home. 

(d)  Manufacturers  and/or  other  responsible 
parties  are  not  liable  for  the  notification  and 
correction  of  work  done  by  others. 

§  3282.404    Consumer  complaint  and 
information  referral. 

When  a  consumer  c:omplaint  or  other 
information  indicating  the  likely  existence  of 
a  non-compliance,  defect,  serious  defect,  or 
imminent  safety  hazard  is  received  by  a  State 
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Administrative  Agency  or  the  Secretary,  the 
SAA  or  the  Secretary  shall  forward  the 
complaint  or  other  information  to  the 
responsible  party.  The  responsibility  to 
assure  proper  investigation  and  assignment 
of  responsible  party  belongs  to  the  SAA  in 
the  state  in  which  the  home  is  located.  The 
SAA  or  the  Secretary  may,  when  it  appears 
from  the  complaint  or  other  information  that 
more  than  one  manufactured  home  may  be 
involved,  simultaneously  send  a  copy  of  the 
complaint  or  other  information  to  the  SAA  of 
the  state  where  the  manufactured  home  was 
manufactured  or  to  the  Secretary  if  there  is 
no  such  SAA.  When  it  appears  that  an 
imminent  safety  hazard  or  serious  defect  may 
be  involved,  the  SAA  shall  send  a  copy  to  the 
Secretary.  The  SAA  in  the  state  of  production 
of  the  manufactured  home  shall  assist  the 
SAA  in  the  state  in  possession  of  the 
manufactured  home  as  needed.  The  SAA  in 
the  state  of  production  shall  be  responsible 
to  assure  the  manufacturer's  records  reflect 
the  proper  investigation,  record  keeping, 
corrective  action,  and  responses  of 
manufacturer  actions. 

§3282.405    Investigation,  determination, 
repair  and  notification  by  responsible 
parties. 

(a)  The  manufacturer  shall  review  its 
records  to  determine  whether  or  not  a  defect, 
serious  defect,  or  imminent  safety  hazard  is 
indicated  as  set  out  in  this  subpart  with 
respect  to  all  manufactured  homes  produced 
by  the  manufacturer  within  five  [5]  years  of 
the  date  of  sale  to  the  first  purchaser,  in 
which  there  likely  exists  an  imminent  safety 
hazard,  serious  defect,  or  defect. 

[FR  Doc.  03-18908  Filed  7-24-03:  8:45  am) 
BILLING  CODE  4210-27-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Merchandise  Return  Service  Label 
Changes 

AgENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
revisions  to  the  Domestic  Mail  Manual 
that  would  require  a  Postal  routing 
barcode  on  all  Merchandise  Return 
Service  labels. 

DATES:  Submit  comments  on  or  before 
August  25.  2003. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mail 
Preparation  and  Standards,  U.  S.  Postal 
Service,  1735  N.  Lynn  Street,  Room 
3025,  Arlington,  VA  22209-6038. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  Postal 
Service  Headquarters  Library,  475 
L'Enfant  Plaza  SW.  11  Floor  N, 
Washington.  DC  20260,  Comments  may 


be  submitted  via  fax  to  703-292-4058, 
ATTN:  Obataiye  B.  Akinwole  or  via 
email  to  obataiye.b.akinwole@usps.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Obataiye  B.  Akinwole,  (703)  292-3643. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  current  Postal  Service 
standards,  there  is  no  requirement  for 
barcodes  on  Merchandise  Return 
Service  (MRS)  labels  with  the  exception 
of  those  using  Delivery  Confirmation 
Service. 

The  Postal  Service  is  concerned  that 
optimum  service  may  not  be  realized 
when  MRS  labels  are  not  barcoded.  As 
a  result,  the  Postal  Service  will,  upon 
publication  of  a  final  rule,  require  a 
Postal  routing  barcode  that  represents 
the  correct  5-digit  ZIP  Code  information 
for  the  delivery  address  of  the  MRS 
label.  This  is  in  line  with  the  Postal 
Service's  obligation  to  ensure  prompt, 
efficient  service  for  all  product  lines. 

Effective  Date 

The  Postal  Service  is  proposing  that 
the  following  revisions  become  effective 
January  5,  2004.  Mailers  are  permitted 
to  prepare  labels  under  the  revised 
standards  immediately  upon 
publication  of  the  final  rule.  Effective 
with  required  compliance  on  June  2, 
2005  nonbarcoded  labels  will  not  be 
accepted. 

Proposed  Changes 

Under  this  proposal,  all  MRS  labels 
must  include  a  properly  prepared 
barcode  that  represents  the  correct  ZIP 
Code  information  for  the  delivery 
address  on  the  MRS  label  plus  the 
appropriate  verifier  character  suffix  or 
application  identifier  prefix  characters 
appropriate  for  the  barcode  symbology 
■  as  described  in  Domestic  Mail  Manual 
(DMM)  C850  for  machinable  parcels. 
Effective  January  10.  2004.  onlv  the 
UCC/EAN  Code' 128  symbology  may  be 
used  for  all  parcel  barcodes.  All 
mailable  hazardous  materials  sent  at 
First-Class  Mail,  Priority  Mail,  or 
Express  rates  are  exempt  firom  this 
standard. 

The  Postal  Service  is  replacing  the 
Small  Parcel  and  Bundle  Sorter  (SPBS) 
with  the  new  Automated  Parcel 
Processing  System  (APPS).  The  APPS 
machine  is  capable  of  processing  small 
parcels  that  would  normally  by  pass 
Bulk  Mail  Center  (BMC)  operations,  at 
more  than  twice  the  efficiency  of  the 
SBPS  machine.  This  machine  is  capable 
of  reading  a  variety  of  barcode 
symbologies.  As  a  result,  customers 
distributing  labels  for  parcels  that  will 
bypass  the  BMC  environment  must  use 
the  standards  in  this  notice. 


Mailers  using  Deliver^'  Confirmation 
Service  (DelCon)  must  use  a  single 
concatenated  barcode  that  combines  the 
postal  routing  code  and  Delivery 
Confirmation  using  the  symbologies  in 
DMM  C850.  Delivery  Confirmation 
Service  is  not  mandator}';  however, 
customers  using  the  service  option  must 
use  the  label  format  in  this  notice. 

Mailers  will  be  required  to  submit  10 
samples  of  new  labels  to  the  office 
where  the  permit  was  originally  issued 
no  later  than  the  next  anniversary  date 
of  the  permit,  or  within  six  months  of 
the  effective  date  of  this  notice, 
whichever  occurs  last.  Although 
customers  will  not  be  required  to 
provide  samples  when  MRS  labels  are 
reprinted,  it  is  recommended  that  they 
work  w  ith  their  local  office  to  ensure 
pieces  meet  postal  standards. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  [5  U.S.  C. 
of  553  (b),  (c)l  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
of  the  following  proposed  revisions  to  . 
the  DMM,  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  3  U.S.  C.  552(a);  39  U.S.C.  101. 
401. 403,404.414. 3001-.30n. 3201-3219. 
.3403-3406.  3621,  3626.  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

Domestic  Mail  Manual  (DMM) 


S    Special  Services 

S900     Special  Postal  Services 

*  *         *         *         * 

S920     Convenience 

*  *         *         *         ti 

S923    Merchandise  Return  Senice 

***** 

5.0     FORMAT 

***** 

5.6    Format  Elements 

****** 

[Add  new  item  j  to  read  as  follows:} 
j.  Every  MRS  label  must  include  a 
properly  prepared  barcode  that 
represents  the  correct  ZIP  Code 
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lus 


information 
the  label  pi 
character  su 
prefix  charai  ters 
barcode  sym  jology 
for  machinal  le 
Delivery  Confirmat 


or  the  delivery  address  on 
the  appropriate  verifier 
fix  or  application  identifier 
appropriate  for  the 
as  described  in  C850 
parcels.  MRS  labels  with 
ion  items  must  use  a 
single  conca  enated  barcode  as 
described  in  C850.  In  addition  to  the 
barcode  requ  irements  in  C850,  the 
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following  requirement  must  be  met  in 
preparing  MRS  labels: 

(1)  Barcode  Location.  If  a  separate 
label  is  used,  a  minimum  clear  zone  of 
Va  inch  must  be  maintained  on  all  sides 
of  the  barcode.  If  a  barcoded  label  is 
used  it  must  be  placed  either  above  the 
delivery  address  and  to  the  right  of  the 
return  address  or  to  the  left  of  the 
delivery  address.  In  all  cases  the 
barcode  must  be  placed  on  the  address 


side  and  not  overlap  any  adjacent  item. 
The  barcode  must  be  parallel  to  the 
address  as  read. 


Exhibit  5.6a    Merchandise  Return 
Label  With  No  Special  Services  or  With 
Insurance,  Special  Handling,  or  Pickup 
Service  {see  5.6d) 

[Revise  Exhibit  5.6a  as  follows:] 


POSTAGE  DUE  COMPUTED  BY 
ACCEPTANCE  POST  OFFICE 


I.D. «  654321A 


NO  POSTAGE 
NECESSARY  IF 
MAILED  IN  THE 
UNITED  STATES 


POSTAGE  . 

•INSURANCE  FEE  (IF  ANY)  _ 

•SPECIAL  HANDLING  FEE  (IF  ANYl . 

•PICKUP  SERVICE  FEE  (IF  ANY)  _ 

TOTAL  POSTAGE  &  FEES  DUE  . 

INSURANCE  DESIRED  BY 

PERMIT  HOLDER  FOR  S 


(VALUE) 


MERCHANDISE  RETURN  LABEL 


PERMIT  NO  1 
ABC  CO 


CONESTOGAPA  17516 
501  FIRST  AVE 


[Add  new  Ext^ibit  5.6e  to  read  as 
follows:] 


POSTAGE  DUE  UNIT 

US  POSTAL  SERVICE 
PO  BOX  9998 
CONESTOGAPA   17516-9998 


ZIP  17516 


Exhibits. 6e  Merchandise  Return  Label 
With  a  Single  Concatenated  Barcode 
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FROM: 


POSTAGE  DUE  COMPUTED  BY 
ACCEPTANCE  POST  OFFICE 


NO  POSTAGE 
NECESSARY  IF 
MAILED  IN  THE 
UNITED  STATES 


P.OSTAGE  . 
DELIVERY  CONFIRtyiATION  FEE  . 
TOTAL  POSTAGE  &  FEES  DUE  $  . 


MERCHANDISE  RETURN  LABEL 


PERMIT  NO  1 
ABC  CO 


CONESTOGAPA  17516 
501  FIRST  AVE 


ZIP  -  USPS  DELIVERY  CONFIRMATION 


POSTAGE  DUE  UNIT 

US  POSTAL  SERVICE 
PO  BOX  9998 
CONESTOGAPA  17516-9998 


4201  7516  9182  0268  3733  1000  0000  14 


We  will  publish  appropriate 
amendment  to  39  CFR  11.3  to  reflect  the 
changes  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  03-18996  Filed  7-24-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-7529-5] 
RIN  206&-AK67 

Protection  of  Stratospheric  Ozone: 
Ban  on  Trade  of  Metfiyl  Bromide  With 
Non-Parties  to  the  Montreal  Protocol 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  With  this  action,  EPA  is 
proposing  to  prohibit  the  import  and 
export  of  methyl  bromide  (class  1,  Group 
VI  controlled  substance)  from  or  to  a 
foreign  state  that  is  not  a  Party  to  the 
1992  Copenhagen  Amendments  to  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  (Protocol).  EPA 
is  proposing  to  ban  trade  in  methyl 
bromide  with  non-Parties  to  the 
Copenhagen  Amendments  to  the 


Protocol  in  order  to  ensure  the  United 
States  meets  its  obligations  under  the 
Protocol  and  associated  amendments. 

In  the  "Rules  and  Regulations" 
section  of  the  Federal  Register,  we  are 
adopting  these  prohibitions  as  a  direct 
final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  action  in 
the  preamble  to  the  direct  final  rule.  If 
we  receive  no  relevant  adverse 
comment,  we  will  not  take  further 
action  on  this  proposed  rule.  If  we 
receive  relevant  adverse  comment,  we 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Wjitten  comments  on  the 
companion  direct  final  rule  must  be 
received  on  or  before  August  25,  2003, 
unless  a  public  hearing  is  requested. 
Comments  must  then  be  received  on  or 
before  30  days  following  the  public  " 
hearing.  Any  party  requesting  a  public 
hearing  must  notify  the  contact  person 
listed  below  by  5  p.m.  Eastern  Standard 
Time  on  August  4,  2003.  If  a  hearing  is 
requested  it  will  be  held  August  19. 
2003. 


ADDRESSES:  Comments  on  the 
companion  direct  final  rule  may  be 
submitted  by  mail  to  Air  and  Radiation. 
Send  two  copies  of  your  comments  to: 
Air  and  Radiation  Docket  (6102),  Air 
Docket  No.  A-92-13,  Section  XIII,  U.S. 
Environmental  Protection  Agency, 
Mailcode  6205J,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460.  The 
Docket's  hours  of  operation  are  8:30 
a.m.  until  4:30  p.m.  Monday  through 
Friday.  Comments  may  also  be 
submitted  electronically,  through  hand 
delivery  or  courier.  Refer  to  the 
companion  direct  final  for  detailed 
instructions  on  submitting  comments 
electronically,  or  through  hand  delivery 
or  courier. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  this  proposed 
rule,  contact  Kate  Choban  by  telephone 
att202)  564-3524,  or  by  e-mail  at 
cboban.kate@epa.gov,  or  by  mail  at  Kate 
Choban,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division, 
Stratospheric  Program  Implementation 
Branch  (6205J),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
202-564-3524.  Overnight  or  courier 
deliveries  should  be  sent  to  501  3rd 
Street,  NW.,  Washington,  DC.  20001. 
You  may  also  visit  the  Ozone  Depletion 
Web  site  of  EPA's  Global  Programs 
Division  at  http://w\\'v\,'.epa.gov/ozone/  ■ 
index.html  for  further  information  about 
EPA's  Stratospheric  Ozone  Protection 


43992 


hf 


ar  d 


regulations 
depletion 
SUPPLEMENTARY 
action  concerns 
of  methyl 
controlled 
foreign  state 
1992  Copenl^gen 
Montreal 
Deplete  the 
is  proposing 
bromide  wi 
Copenhagen 
Protocol  in 
States  meets 
Protocol  and 
For  further  i 
information 
action  that  is 
Regulations" 
Register  pub 


e  science  of  ozone  layer 
other  topics. 
information:  This 
the  import  and  export 
brdmide  (class  I,  Group  VI 
Si  bstance)  from  or  to  a 
Jiat  is  not  a  Party  to  the 
Amendments  to  the 
Pro  tocol  on  Substances  the 
C  izone  Layer  (Protocol).  EPA 
o  ban  trade  in  methyl 
non-Parties  to  the 
Amendments  to  the 

to  ensure  the  United 
fs  obligations  under  the 
associated  amendments, 
irmation,  please  see  the 
{  rovided  in  the  direct  final 
located  in  the  "Rules  and 
section  of  this  Federal 
cation. 


it! 


table  of  Contei  Its 


II 


I.  General  In 

A.  Regulated 

B.  How  Can 
and  Other 

C.  How  and 
Comments 

D.  How  Sho 
Busines.s  I 
Agency? 

Statutory  an 

A.  Executive 
Planning  a 

B.  Paperwork 

C.  RegulatoPv 
Amended 
Regulatory 
1996         ' 

D.  Unfunded 

E.  Executive 

F.  Executive 
and  Coord 
Governm 

G.  Executive 
Children 
Safety  Ris 

H.  Executive 
Significant  y 
Distributio 

I .  National  T 
Advanc 


i  (SBRI  FA) 


ler  t 


fri. 
k 


I.  General  Infi^rmation 

A.  Regulated  Entities 

Entities  pot(  ntially 
action  are  tho!  e 
import  and  ex  )ort 
Potentially  rej  ulated 
entities  incluc  e 


Category 


industry 


The  above 
exhaustive 
for  readers 
regulated  by 


but 
reg  i; 


Federal  Register/ Vol.  68.  No.  143 /Friday,  July  25,  2003 / Proposed  Rules 


foifnation 
entities 

Get  Copies  Of  This  Document 
delated  Information? 
b  Whom  Do  I  Submit 

lild  I  Submit  Confidential 
formation  (CBI)  To  the 

I  Executive  Order  Reviews 

Drder  12866:  Regulatory 

id  Review 

Reduction  Act 

Flexibility  Act  (RFA),  As 

y  the  Small  Business 

Enforcement  Fairness  Act  of 
,  5  U.S.C.  601  etseq. 

Mandates  Reform  Act 
Order  1.3132:  Federalism 
I  )rder  13175:  Consultation 

lalion  with  Indian  Tribal 

s 

)rder  13045:  Protection  of 

m  Environmental  Health  & 


3rder  13211:  Actions  that 

Affect  Energy  Supply, 
,  or  Use 

chnology  Transfer 
em^nt  Act 


regulated  by  this 
associated  with  the 
of  methyl  bromide, 
categories  and 


Examples  of  regulated 
entities 


Importers  and  Exporters  of 
methyl  bromide 


tible 


tl  is 


is  not  intended  to  be 
rather  provides  a  guide 
rding  entities  likely  to  be 
action.  This  table  lists 


the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  To  determine  whether  your 
facility,  company,  business, 
organization  is  regulated  by  this  action, 
you  shoiild  carefully  examine  the 
regulations  promulgated  at  40  CFR  82, 
Subpart  A.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Doc/cef.  EPA  has  established  an 
official  public  docket  for  this  action 
under  the  Office  of  Air  and  Radiation 
Docket  &  Information  Center,  Air  Docket 
ID  No.  A-92-13,  Section  XIII.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  EPA  West,  1301 
Constitution  Ave.  NW.,  Room  B108, 
Mail  Code  6102T,  Washington,  DC 
20460,  Phone:  (202)-566-1742,  Fax: 
(202)-566-1741.  The  materials  may  be 
inspected  from  8:30  am  until  4:30  pm 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa .gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPAJDockets.  You  may  use  EPA  Dockets 
at  http://\,vww.epa.gov/edocket/  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 


docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail  or  through  hand 
delivei^/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  comment 
period  will  be  marked  late.  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  plan  to  submit 
comments,  please  also  notify  Kate 
Choban,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division 
(6205J),  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460,  (202)-564-3524. 

Information  designated  as  ' 
Confidential  Business  Information  (CBI) 
under  40  CFR,  Part  2,  Subpart  2,  must 
be  sent  directly  to  the  contact  person  for 
this  notice.  However,  the  Agency  is 
requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 
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1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments. 

2.  By  Mail.  Send  two  copies  x)f  your 
comments  to;  Air  and  Radiation  Docket 
(6102),  Air  Docket  No.  A-92-13,  Section 
XIII,  U.S.  Environmental  Protection 
Agency,  Mailcode  6205],  1200 
Pennsylvania  Ave.  NW.,  Washington, 
DC,  20460. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  501  3rd 
Street  NW.,  Washington,  DC  20001, 
Attention  Docket  ID  No.  A-92-13, 
Section  XIII.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  under 
ADDRESSES. 

4.  Bv  Facsimile.  Fax  your  comments 
to:  (202)  566-1741.  Attention  Docket  ID 
No.  A-92-13.  Section  XIII. 

D  How  Should  I  Submit  Confidential 
Business  Information  (CBI)  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
mail  or  courier  addresses  listed  in  Units 
C.2  or  C.3,  as  appropriate,  to  the 
attention  of  Air  Docket  ID  No.  A-92-13, 
Section  XIII.  You  may  claim  information 
that  you  submit  to  EPA  as  CBI  by 
marking  any  part  or  all  of  that 


information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify-  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic»public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

Summary  of  Supporting  Analysis 

II.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

( 1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  uspr  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  EPA  and 
0MB  that  this  rule  is  not  a  "significant 
regulator)'  action"  within  the  meaning 
of  the  Executive  Order  and  will  be 
signed  by  the  Administrator  only  after 
completion  of  review  by  OMB. 


B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  previously  approved  the 
information  collection  requirements  that 
can  be  used  to  implement  today's 
proposed  rule.  The  previously  approved 
ICR  is  assigned  OMB  control  number 
2060-0170  (EPA  ICR  No.  1432.21). 

There  is  no  additional  paperwork 
burden  as  a  result  of  this  rule.  Current 
record  keeping  will  allow  EPA  to 
implement  the  provisions  of  today's 
action. 

The  information  collection  previously 
approved  will  be  used  to  implement  the 
trade  ban  in  paragraph  1  qua  under 
Article  4  of  the  Montreal  Protocol  for 
methyl  bromide.  The  information 
collection  under  this  rule  is  authorized 
under  sections  603(b)  and  603(d)  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAA).  This  information  collection  is 
conducted  to  meet  U.S.  obligations 
under  Article  7,  Reporting 
Requirements,  of  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer  (Protocol);  and  to  carr\'  out  the 
requirements  of  Title  V'l  of  the  Cy\A, 
including  sections  603  and  614. 

The  reporting  requirements  included 
in  this  rule  are  intended  to: 

(1)  Satisfy  U.S.  obligations  under  the 
international  treaty.  The  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Protocol),  to  report  data 
under  Article  7; 

(2)  Fulfill  statutory  obligations  under 
Section  603(b)  of  Title  VI  of  the  Clean 
Air  Act  Amendments  of  1990  (CiAA)  for 
reporting  and  monitoring; 

(3)  Provide  information  to  report  to 
Congress  on  the  production,  use  and 
consumption  of  class  I  controlled 
substances  as  statutorily  required  in 
Section  603(d)  of  Title  VI  of  the  CAA.  , 

EPA  informs  respondents  that  they 
may  assert  claims  of  business 
confidentiality  for  any  of  the 
information  they  submit.  Information 
claimed  confidential  will  he  treated  in 
accordance  with  the  proceilures  for 
handling  information  claimed  as 
confidential  under  40  CFR  part  2, 
Subpart  B.  and  will  be  disclosed  onh'-tti 
the  extent,  and  by  means  of  the 
procedures,  set  forth  in  that  subpart.  If 
no  claim  of  confidentiality  is  asserted 
when  the  information  is  received  by 
EPA,  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
respondents  (40  CFR  2.203). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
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Fl 


control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulator}' Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  is  identified  by  the  North  American 
Industr>'  Classification  System  (NAICS) 
Code  in  the  Table  below;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  that  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


Category 


1.  Chemical  an  1  Allied  Products.  NEC 


NAtCS  Code 


424690 


SIC  Code 


SIC  small  business 
size  standard  (in 

number  of  employ- 
ees or  millions  of 
dollars) 


5769 


100 


Based  on  ai  analysis  of  the  U.S. 
exports  of  me  thyl  bromide  to  specific 
countries,  EP  \  has  determined  that  only 
3  countries  o  the  50  to  whom  U.S. 
producers  of  nethyl  bromide  have 
exported  ovei  the  past  three  years 
would  be  imj  acted  because  they  have 
not  yet  ratifie  J  the  Copenhagen 
Amendments  to  the  Protocol. 
Specifically,  tie  rule  would  ban  the 
export  of  41  ii  letric  tonnes  to  Cyprus, 
Cote  dlvoire.  and  the  United  Arab 
Emriates  com  Dared  to  an  average  export 
from  the  entiiji  U.S.  of  5,236  metric 

countries  represent  less 
U.S.  exports  of  methvl 
e  years  2000,  2001,  and 
omii;  impacts  for  U.S. 
producers  of  i  lethyl  bromide  would  be 
extremely  miqimal.  The  rule  will  not 

farmers'  ability  to  obtain 
methyl  bromii  le  from  importers  because 
the  major  met  lyl  bromide  exporting 
countries  havi !  already  ratified  the 
Copenhagen  /  mendments. 

After  consi(  ering  the  economic 
impacts  of  toe  ays  proposed  rule  on 
I  certif\'  that  this  action 
I  signifi{;ant  economic 
impact  on  a  si  bstantial  number  of  small 
entities.  This   )roposed  rule  will  not 
impose  any  re  juirements  on  small 

of  the  entities  affected  by 
nsidered  small  as  defined 
illode  listed  above. 


tonnes.  Thest 
than  1%  ofal 
bromide  for  tl 
2002.  So, eco 


small  entities 
will  not  have 


entities.  None 
this  rule  are  c 
bv  the  NAICS 


D.  Unfunded 

Title  II  of  th 
Reform  Act  of 
104-4.  establi 
Federal 
their  regulat 


agenci  bs 


or  / 


1  landates  Reform  Act 

J  Unfunded  Mandates 
1995  (UMRA),  Pub.  L. 
!  hes  requirements  for 
to  assess  the  effects  of 
actions  on  State,  local 


and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  If  a  written 
statement  is  required  under  section  202. 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Section  203  of  the  UMRA  requires  the 
Agency  to  establish  a  plan  for  obtaining 
input  from  and  informing,  educating, 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
affected  by  the  rule.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

EPA  has  determined  that  this  rule 
docs  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  SlOO 
million  or  more  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  in  any  one  year.  The 
provisions  in  today's  rule  fulfill  the 
obligations  of  the  United  States  under 
the  international  treaty.  The  Montreal 


Protocol  on  Substances  that  Deplete  the 
Ozone  Layer,  as  well  as  those 
requirements  set  fortli  by  Congress  in 
section  614  of  the  Clean  Air  Act. 
Viewed  as  a  whole,  all  of  today's 
amendments  do  not  create  a  Federal 
mandate  resulting  in  costs  of  $100 
million  or  more  in  any  one  year  for 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  for  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments; 
therefore.  EPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments  under  section  203.  Finally, 
because  this  proposal  does  not  contain 
a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  from 
elected  state,  local,  and  tribal  officials 
under  section  204. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  FederaJ  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  State  law,  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule  is 
expected  to  primarily  affect  importers 
and  exporters  of  methyl  bromide.  EPA 
is  not  aware  of  any  current  uses  of 
methyl  bromide  by  public  sector 
entities.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meafiingful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  communities 
of  Indian  tribal  governments.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

G.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  &■  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economiccdly 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  is  not 
such  a  rule,  and  therefore  E.O.  13045 
does  not  apply.  This  rule  is  not  subject 
to  E.O.  13045  because  it  implements 
specific  trade  measures  adopted  under 
the  Montreal  Protocol  and  required  by 
section  614  of  the  CAA. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energ>'  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  The  National  Technology  Transfer 
and  Advancemerit  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulaton,' 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Vohmtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntan,'  consensus  standards.  This 
rulemaking  does  not  involve  technical 
standards. 

Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 

Dated:  luly  11.  200,3. 
Linda  |.  Fisher. 

Acting  Administrator. 

(FR  Doc,  0.3-18855  Filed  7-24-03:  8:4.'i  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  405  and  41 1 

[CMS-6014-P] 
RIN0938-AL14 

Medicare  Program;  Interest  Calculation 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Ser\'ices  (CMS).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
change  the  way  we  calculate  interest,  on 
Medicare  overpayments  and 
underpayments  to  providers,  suppliers, 
health  maintenance  organizations, 
competitive  medical  plans,  and  health 
care  prepayment  plans  to  be  more 
reflective  of  current  business  practices. 
This  change  would  reduce  the  amount 
of  interest  assessed  on  overpayments 
and  underpayments  and  simplifv'  the 
way  the  interest  is  calculated. 
DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  September  23,  2003. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-6014-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  two  copies)  to  the 
following  addresses  ONLY:  Centers  for 
Medicare  and  Medicaid  Services, 
Department  of  Health  and  Human 
Ser\'ices,  Attention:  CMS-6014-P.  P.O. 
Box  8013,  Baltimore,  MD  21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  receiv_ed  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  two  copies)  to  one  of 
the  following  addresses: 
Hubert  H.  Humphrey  Building,  Room 

445-G.  200  Independence  Avenue, 

S\V..  Washington,  DC  21201,  or 
Centers  for  Medicare  &  Medicaid 

Services,  Room  C5-14-03,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850. 
(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 
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5(d)  and  1833(i)ofthe 
r  Act  (the  Act)  require 
a  payment  to  a  provider, 
other  entity  is  more  than 
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not  paid  within  30  days  of  the  date  of 
the  final  determination  of  the 
overpayment  or  underpayment.  We 
determine  the  rate  of  interest  in 
accordance  with  42  CFR  405.378  by 
comparing  the  Private  Consumer  Rate 
with  the  Current  Value  of  Funds  Rate 
and  assessing  the  interest  at  the  higher 
of  the  two  rates  that  is  in  effect  on  the 
date  of  the  final  determination  of  the 
amount  of  the  overpayment  or 
underpayment. 

Interest  is  calculated  from  the  date  of 
the  final  determination  and  is  owed  if 
the  amount  of  the  overpayment  or 
underpayment  is  not  paid  within  30 
days.  Interest  is  calculated  in  30-dav 
periods.  A  period  that  is  less  than  30 
days  is  considered  to  be  a  full  30-day 
period. 

In  this  proposed  rule,  we  are 
proposing  to  change  the  method  of 
calculating  the  amount  of  interest  that  is 
assessed  on  overpayments  and 
underpayments  to  better  align  our 
practices  to  a  commercial  business 
model.  We  now  assess  interest 
prospectively  (30  days  into  the  future).    - 
Under  private  sector  practices,  interest 
is  assessed  on  delinquent  debts 
retrospectively. 

We  are  proposing  that  periods  of  less 
than  30  days  would  not  be  treated  as  a 
full  30-day  period.  Interest  would  be 
assessed  only  for  full  30-day  periods 
when  payment  is  not  made  on  time. 

The  change  in  the  method  of 
calculation  would  apply  only  to 
overpayments  and  underpayments 
whose  date  of  final  determination 
occurred  after  the  effective  date  of  the 
final  regulation  implementing  this 
proposed  lule. 

B.  Technical  Correction 

We  are  making  a  technical  correction 
to  correct  a  reference  that  was  cited  in 
a  previous  revision  of  the  Code  of 
Federal  Regulations  (CFR).  In  §411.24, 
the  rate  of  interest  to  be  assessed  on  the 
recovery  of  Medicare  conditional 
payments  is  iijcorrectly  referenced  as 
appearing  in  §  405.376(d),  rather  than 
§  405.378(d).  which  is  the  correct 
reference. 

II.  Provisions  of  the  Proposed 
Regulations 

The  provisions  of  this  proposed  rule 
are  as  follows: 

•  In  §405.378,  we  would  revise 
paragraph  (b)(2)  fo  delete  the 
requirement  that  periods  of  less  than  30 
days  be  treated  as  a  full  30-day  period. 

•  In  §411.24,  we  would  revi.se 
paragraph  (m)(2)(iii)  to  correct  the 
reference  to  § 405.376(d)  by  changing 
the  reference  to  §  405.378(d). 


in.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995- 
(PRA). 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  W«  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
resJDond  to  the  major  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866,  (September  1993.  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  (SlOO  million  or  more 
in  any  1  year). 

This  proposed  rule  is  not  a  major  rule. 
It  simply  changes  the  way  we  calculate 
interest  on  overpayments  and 
underpayments.  It  does  not  change  how 
overpayments  or  underpayments  are 
determined,  nor  does  it  require 
providers,  suppliers,  or  other  entities  to 
change  the  way  they  interact  with  us  in 
determining  overpayments  and 
underpayments. 

During  fiscal  year  (FY)  2001,  we 
recovered  S167  million  in  interest  on 
delinquent  overpayments.  Had  this 
proposed  rule  been  in  effect,  interest 
recoveries  would  have  been  S153 
million,  a  difference  of  S14  million  due 
to  the  change  in  the  interest  calculation. 
During  FY  2002,  we  recovered  $115.7 
million  in  interest  on  delinquent 
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overpayments.  Had  this  proposed  rule 
been  in  effect,  interest  recoveries  would 
have  been  $106.1  million,  a  difference 
of  $9.6  million.  During  FY  2001,  we 
paid  $2.6  million  in  interest  on 
underpayments.  Had  this  proposed  rule 
been  in  effect,  interest  payments  would 
have  been  $2.4  million,  a  difference  of 
$0.2  million.  During  FY  2002,  we  paid 
$5.2  million  in  interest  on 
underpayments.  Had  this  proposed  rule 
been  in  effect,  interest  payments  would 
have  been  $4.8  million,  a  difference  of 
$0.4  million. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses,  nonprofit  organizations,  and 
government  agencies.  Most  hospitals, 
and  most  other  providers,  siippliers, 
health  maintenance  organizations, 
competitive  medical  plans,  and  health 
care  prepayment  plans  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $29  million  or  less 
in  any  1  year.  During  FY  2001,  we 
recovered  $167  million  in  interest  on 
delinquent  overpayments;  during  FY 
2002.  we  recovered  $115.7  million.  Had 
this  proposed  rule  been  in  effect, 
interest  recoveries  would  have  been 
$153  million  during  FY  2001  and  $106.1 
million  during  FY  2002,  a  difference  of 
$14  million  and  $9.6  million, 
respectively.  This  would  amount  to  0.1 
percent  of  the  $13.5  billion  in 
overpayments  recovered  during  FY  2001 
and  less  than  0.1  percent  of  the  $13.4 
billion  recovered  during  FY  2002. 
During  FY  2001,  we  paid  $2.6  million 
in  interest  on  underpayments:  during 
FY  2002,  we  paid  $5.2  million.  Had  this 
proposed  rule  been  in  effect,  we  would 
have  paid  $2.4  million  during  FY  2001 
and  $4.8  million  during  FY  2002,  a 
difference  of  $0.2  million  and  $0.4 
million,  respectively.  This  would 
amount  to  less  than  0.1  percent  of  the 
$236  billion  and  $246.8  billion  m 
benefit  payments  made  during  FY  2001 
and  FY  2002.  For  further  details,  see  the 
Small  Business  Administration's 
regulation  that  set  forth  size  standards 
for  health  care  industries  at  65  FR 
69432. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

This  proposed  rule  has  no  operations 
impact  on  any  provider,  supplier,  or 
other  entity  including  small  rural 


hospitals.  The  proposed  rule  simply 
changes  the  way  we  calculate  interest 
we  assess  on  overpayments  and 
underpayments.  It  does  not  change  how 
overpayments  or  underpayments  are 
determined  nor  require  providers, 
suppliers,  or  other  entities  to  change 
how  they  interact  with  us  in 
determining  overpayments  or 
underpayments.  Therefore,  we  have 
determined  that  this  proposed  rule 
would  not  have  a  significant  effect  on 
the  operations  of  a  substantial  number 
of  rural  ho.spitals.  Because  the  interest 
we  collect  in  a  year  far  exceeds  the 
interest  we  pay,  the  majority  of 
providers,  suppliers,  and  other  entities 
would  benefit  from  changing  the 
method  of  calculating  interest. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million.  During  FY  2001  and  FY 
2002.  we  recovered  $167  million  and 
$115.7  million,  respectively,  in  interest 
on  delinquent  overpayments.  Had  this 
proposed  rule  been  in  effect,  interest 
recoveries  would  have  been  $153 
million  during  FY  2001,  a  difference  of 
$14  million.  For  FY  2002,  interest 
recoveries  would  have  been  $106.1 
million,  a  difference  of  $9.6  million. 
During  FY  2001,  we  paid  $2.6  million 
in  interest  on  underpayments.  Had  this 
proposed  rule  been  in  effect,  we  would 
have  paid  $2.4  million,  a  difference  of 
$0.2  million.  During  FY  2002,  we  paid 
$5.2  million  in  interest  on 
underpayments.  Had  this  proposed  rule 
been  in  effect,  interest  payments  would 
have  been  $4.8  million,  a  difference  of 
$0.4  million. 

This  proposed  rule  would  have  no 
impact  on  State,  local,  or  tribal 
governments.  It  would  reduce  annual 
expenditures  by  providers,  suppliers,  or 
other  entities  in  the  private  sector 
because  it  changes  the  way  that  we 
compute  interest  on  any  delinquent 
overpayments  owed  to  us.  Additionally, 
the  change  in  interest  calculation  that 
we  pay  on  underpayments  owed  to 
providers,  suppliers,  and  other  entities 
would  not  be  an  expenditure  by  a  State, 
local,  or  tribal  government. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  proposed  rule  would  impose  no 


direct  requirement  costs  on  State  and 
local  governments,  would  not  preempt 
State  law,  or  have  any  Federalism 
implications.  By  changing  how  we 
calculate  interest,  we  are  reducing  the 
amount  of  interest  assessed  on 
overpayments  owed  to  us  and 
underpayments  owed  by  us  to 
providers,  suppliers,  and  other  entities. 

B.  Effects  on  the  Medicare  and  Medicaid 
Programs 

This  proposed  rule  would  reduce  the 
amount  of  interest  assessed  on  Medicare 
overpayments  and  underpayments. 
During  FY  2001,  we  recovered  $167 
million  in  interest  on  delinquent 
overpayments.  Had  this  proposed  rule 
been  in  effect,  interest  recoveries  would 
have  been  $153  million,  a  difference  of 
$14  million.  During  FY  2001,  we  paid 
$2.6  million  in  interest  on 
underpayments.  Had  this  proposed  rule 
been  in  effect,  we  would  have  paid  $2.4 
million,  a  difference  of  $0.2  million. 
During  FY  2002,  we  recovered  $115.7 
million  in  interest  on  delinquent 
overpayments.  Had  this  proposed  rule 
been  in  effect,  interest  recoveries  would 
have  been  $106.1  million,  a  difference 
of  $9.6  million.  During  FY  2002,  we 
paid  $5.2  million  in  interest  on 
underpayments.  Had  this  proposed  rule 
been  in  effect,  we  would  have  paid  $4.8 
million,  a  difference  of  $0.4  million. 
There  is  no  effect  on  the  Medicaid 
program. 

C.  Alternatives  Considered 

We  considered  a  number  of  other 
methods  to  use  in  calculating  the 
amount  of  interest  owed.  We  assessed 
the  relative  merits  of  alternative' 
calculation  methods  based  on  two 
primary  criteria:  Comparability  to  a 
commercial  business  model  and 
secondly,  relative  ease  and  cost  of 
administration.  Applying  the  first 
criterion  precludes  continuing  our 
current  calculation  method.  Under  the 
proposed  rule,  we  would  be  able  to  use 
commercially  obtained  off-the-shelf 
software  to  calculate  interest.  As  in  the 
private  sector,  the  debtor  would  still 
have  a  set  payment  period  (30  days)  to 
pay  the  amount  owed  without 
additional  intere.st  being  assessed 
during  the  payment  period.  We 
considered  calculating  and  assessing 
interest  on  a  daily  basis  but  determined 
this  would  be  prohibitively  expensive 
and  administratively  burdensome  for 
Medicare  contractors,  providers  and 
beneficiaries. 

D.  Conclusion 

This  proposed  rule  is  not  a  major  rule. 
It  would  not  change  the  way 
overpayments  or  underpayments  are 
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determined.  1 1  would  not  have  a     • 
significant  in  pact  on  a  substantial 
number  of  ru  al  hospitals.  Since  a 
partial  perioc  would  no  longer  be 
considered  a  ull  30-day  period,  interest 
assessed  on  a  mounts  owed  to  us  would 
be  reduced.  1  herefore,  this  proposed 
rule  would  re  duce  State,  local,  and 
tribal  governi  lent  expenditures.  The 
proposed  ruh  does  not  impose  any 
direct  require  ment  costs  on  State  and 
local  governn  ents  and  does  not  preempt 
State  law  or  h  ave  any  Federalism 
implications. 

For  these  rt  asons,  we  are  not 
preparing  am  lyses  for  either  the  RFA  or 
section  1102(  ))  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  wou  d  not  have  a  significeuit 
economic  imj  act  on  a  substantial 
number  of  sm  ill  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  sm  ill  rural  hospitals. 

In  accordar  :e  with  the  provisions  of 
Executive  Ore  er  12866,  this  proposed 
regulation  wa  i  reviewed  by  the  Office  of 
Management  <  nd  Budget. 

List  of  Subjecl  s  Affected 


42  CFR  Part  4  15 

Administral  i 
procedure,  He  ilth 
professions.  KJdnev 
devices,  Med 
recordkeeping 
X-ravs. 


areas. 


1 


42  CFR  Part  4 

Kidney 
and  recordkee  ling 

For  the 
preamble,  the 
Medicaid  Serv|i 
chapter  IV  as 


ive  practice  and 

facilities,  Health 
diseases,  Medical 
i^are.  Reporting  and 
requirements.  Rural 


diseases.  Medicare,  Reporting 

requirements, 
reasons  set  forth  in  the 

"enters  for  Medicare  & 
ices  amends  42  CFR 
forth  below: 


set 


PART  405— FEDERAL  HEALTH 
INSURANCE  POR  THE  AGED  AND 
DISABLED 


Se<  s 


1.  The  authdritv 
subpart  C, con 

Authority: 

1866.  187o!  187 
Social  Security 
1351,  L-jg-iu.  13 
1395pp.  and  13< 


C— S(  ispei 


Subpart 
Recovery  of 
Repayment  of 


2.  In  §405.3 
revised  to  rea 


citation  for  part  405, 
inues  to  read  as  follows: 


1102.  1815,  1833,1842. 
,  1879.  and  1892  of  the 
iCt  (42  U.S.C.  1302.  1395g, 
5cc.  1395gg.  1395hh, 
5ccc)  and  31  U.S.C.  3711. 


nsion  of  Payment, 
Olverpayments,  and 
Scholarships  and  Loans 


'8.  paragraph  (b)(2)  is 
as  follows: 


§  405.378    Interest  charges  on 
overpayments  arid  underpayments  to 
providers,  supp  iers,  and  ottier  entities. 

* 

(b) 
(1) 


(2)  Interest  will  accrue  from  the  date 
of  the  final  determination  as  defined  in 
paragraph  (c)  of  this  section,  and  will 
either  be  charged  on  the  overpayment 
balance  or  paid  on  the  underpayment 
balance  for  each  full  30-day  period  that 
payment  is  delayed. 


PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

3.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B — Insurance  Coverage  That 
Limits  Medicare  Payment;  General 
Provisions 

4.  In  §411.24,  paragraph  (m)(2)(iii)  is 
revised  to  read  as  follows: 

§  411 .24    Recovery  of  conditional 
payments. 

*         *         *         *         * 

(m)  *  *  * 
(2)  *   *   * 

(iii)  The  rate  of  interest  is  that 
provided  at  §  405.378(d)  of  this  chapter. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  10,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ . 
Medicaid  Services. 

.Approved:  April  10,  2003. 
Tommy  G.  Thompson, 
Secretary. 

[FI?  Doc.  03-18859  Filed  7-24-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  406 

[CMS-4018-P] 
RIN  0938-AK94 

Medicare  Program;  Continuation  of 
Medicare  Entitlement  When  Disability 
Benefit  Entitlement  Ends  Because  of 
Substantial  Gainful  Activity 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
conform  the  existing  Medicare 
eligibility  regulations  to  reflect  a  change 
made  by  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999. 
That  statutory  change,  which  was 
implemented  effective  October  1,  2000, 
provides  working  disabled  individuals 
with  continued  Medicare  entitlement 
for  an  additional  54  months  beyond  the 
previous  limit  of  24  months,  for  a  total 
of  78  months  of  Medicare  coverage 
following  the  15th  month  of  the 
reentitlement  period. 
DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  September  23,  2003. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-4018-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  two  copies)  to  the 
following  address  only:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-4018-P,  P.O. 
Box  8010,  Baltimore,  MD  21244-8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  two  copies)  to  one  of 
the  following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-8010".  (Because  access  to  the 
interior  of  the  HHH  Building  is  not 
readily  available  to  persons  without 
Federal  Government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Cox.  (410)  786-3195. 
SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document. 


Federal  Register / Vol.  68,  No.  143 /Friday,  July  25,  2003 /Proposed  Rules 


43999 


at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  phone  (410) 
786-9994. 

L  Background 

Before  October  1,  2000,  section  226(b) 
of  the  Social  Security  Act  (the  Act) 
provided  that  disabled  beneficiaries 
who  continued  to  engage  in  substantial 
gainful  activity  after  completing  a  trial 
work  period  would  receive  Medicare 
coverage  for  24  months  following  the 
15th  month  of  the  reentitlement  period. 

Effective  October  1,  2000,  section  202 
of  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999 
(Pub.  L.  106-170)  amended  section 
226(b)  of  the  Act  to  extend  the  period 
of  Medicare  coverage  to  78  months  after 
the  15th  month  of  the  reentitlement 
period.  Because  Section  202  was 
implemented  effective  October  1,  2000, 
Medicare  coverage  has  already  been 
extended  to  78  months  for  all  disabled 
individuals  who  continue  to  engage  in 
substantial  gainful  activity  after 
completing  a  trial  work  period.  This 
regulation  is  intended  to  codify  these 
statutory  provisions. 

II.  Provisions  of  the  Proposed 
Regulations 

We  are  proposing  to  revise 
§  406.12(e)(2)(i)  of  our  regulations  to  be 
consistent  with  the  amended  section 
226(b)  of  the  Act,  which  was 
implemented  effective  October  1,  2000. 
We  are  proposing  to  change  the  24 
months  of  extended  Medicare  coverage 
to  78  months  of  Medicare  coverage 
following  the  15th  month  of  the  re- 
entitlement period. 

III.  Collection  of  Information 
Requirements 

This  proposed  rule  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
pn  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 


with  a  subsequent  document,  we  will 
respond  to.  the  major  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibilitv  Act  (RFA) 
(September  19, 1980  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104^),  and 
Executive  Order  13132.  This  proposed 
rule  would  essentially  conform  our 
regulations  to  the  plain  language  of  the 
statute. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  We  estimate  a  cost  of 
$100  million  to  the  Medicare  trust  fund 
in  2005.  This  cost  estimate  includes 
Medicare  payments  for  disabled 
beneficiaries  who  are  currently  working 
and  entitled  to  Medicare  coverage,  as 
well  as  payments  for  individuals  who 
will  become  entitled  to  disability 
benefits  in  the  future  and  subsequently 
return  to  work  with  extended  Medicare 
coverage.  As  noted  above,  the  plain 
language  of  the  statute  leaves  us  no 
discretion  in  interpreting  this  provision, 
and  these  costs  flow  directly  from  the 
statute,  with  or  without  this  proposed 
rule.  Therefore,  this  proposed  rule  is  not 
a  major  rule  and  does  not  have  a 
significant  economic  effect. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6  to 
$29  million  in  any  1  year.  For  purposes 
of  the  RFA,  beneficiaries  are  not 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity.  This 
regulation  proposes  to  codify  provisions 
of  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999 
that  were  implemented  on  October  1, 
2000.  Eligible  working  disabled 


individuals  are  already  receiving  this 
extended  Medicare  benefit.  This 
regulation  would  merely  codify 
statutory  provisions  that  have  already 
been  implemented  and  would  not  - 
impose  any  regulatory  burdens  on  small 
entities.  Therefore,  we  have  determined, 
and  we  certify  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  This  proposed  rule 
would  not  significantly  affect  the 
operations  of  a  substantial  number  of 
.small  rural  hospitals  because  it  simply 
codifies  a  statutory  extension  of  the 
period  of  Medicare  entitlement  for 
individuals  who  are  already  entitled  to 
and  receiving  the  coverage.  Therefore, 
we  have  determined,  and  we  certify, 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  the  operation  of  a 
substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governmenls,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  State, 
local,  or  tribal  governments  will  not  be 
affected  since  this  proposed  rule  simply 
extends  the  length  of  time  individuals 
who  complete  a  trial  work  period  and 
continue  to  work  can  receive  Medicare 
benefits. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  proposed  rule,  which  was 
implemented  effective  October  1.  2000, 
would  not  have  a  substantial  effect  on 
State  or  local  governments  because  the 
extension  of  Medicare  entitlement  is  for 
individuals  already  receiving  the 
coverage. 
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B.  Anticipate  i  Effects 
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Medicare  coverage  following  the  15th 
month  of  their  re-entitlement  period. 
Effective  October  1,  2000.  these 
beneficiaries  receive  78  months  of 
Medicare  coverage  following  the  15th 
month  of  the  re-entitlement  period. 


2.  Effects  on  the  Medicare  Programs 

Anticipated  expenditures  to  the 
Medicare  program  have  been  projected 
over  a  5-year  period  and  are  shown  in 
the  following  chart: 
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the  end  of  the  trial  work  period, 
Medicare  entitlement  continues  until 
the  earlier  of  the  following: 

(i)  The  last  day  of  the  78th  month 
following  the  first  month  of  substantial 
gainful  activity  occurring  after  the  15th 
month  of  the  individual's  re-entitlement 
period  or,  if  later,  the  end  of  the  month 
following  the  month  the  individual's 
disability  benefit  entitlement  ends. 
***** 

Authority:  (Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773.  Medicare — 
Hospital  Insurance:  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  1.  2002. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  8r 
Medicaid  Senices. 

Dated:  March  26.  2003. 
Tommy  G.  Thompson. 

Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  424 

[CMS-1185-P] 
RIN  0938-AK79 

Medicare  Program;  Elimination  of 
Statement  of  Intent  Procedures  for 
Filing  Medicare  Claims 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
remove  the  written  statement  of  intent 
(SOI)  procedures  used  to  extend  the 
time  for  filing  Medicare  claims.  One  of 
the  goals  of  our  regulatory  reform  efforts 
is  to  update  our  regulations  based  on 
recent  experiences  with  filing  practices 
and  changes  in  the  law.  The  SOI 


procedures  extend  the  time  to  file  a 
claim  by  6  months  after  the  month  in 
which  a  Medicare  contractor 
acknowledges  the  receipt  of  a'valid 
statement  of  intent.  We  are  proposing  to 
remove  the  SOI  procedures  because 
beneficiaries,  whom  the  SOI  procedures 
were  intended  to  benefit,  rarely  file 
claims  or  SOIs.  Instead,  SOIs  are  filed  in 
great  numbers  on  behalf  of.  especially, 
dually-eligible  beneficiaries  by  States 
that  have  previously  made  Medicaid 
payments,  and  occasionally  by 
providers  and  suppliers.  The  large 
number  of  SOIs  imposes  a  significant 
expenditure  of  resources  on  our 
contractors,  and  may  also  be  due  to.  in 
part,  a  lack  of  careful  screening  as  to 
whether  claims  should  have  initially 
been  presented  to  and  paid  by 
Medicaid.  In  the  absence  of  an  SOI, 
providers  and  suppliers  (and,  where 
applicable,  beneficiaries)  would  still 
have  from  15-27  months  (depending  on 
the  date  of  service)  to  file  claims  with 
Medicare  contractors. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  September  23,  2003. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1185-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  three  copies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services. 
Department  of  Health  and  Human 
Services.  Attention:  CMS-1185-P.  P.O.    , 
Box  8014.  Baltimore.  MD  21244-8014. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 
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(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  conunenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  conunenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Walczak,  (410)  786-4475. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.'by  calling  (410)  786-7197. 

L  Background 

The  purpose  of  the  statement  of  intent 
(SOI)  procedures  is  to  extend  the  timely 
filing  period  for  the  submission  of  an 
initial  Medicare  claim.  An  SOI.  by  itself, 
does  not  constitute  a  claim,  but  rather 
is  a  means  of  extending  the  deadline  for 
filing  a  timely  and  valid  claim.  Our 
regulations  at  42  CFR  424.32.  •Basic 
requirements  for  all  claims,"  and 
§424.44,  "Time  limits  for  filing  claims," 
require  that  Medicare  claims  be  filed  on 
Medicare-designated  claims  forms  by 
providers,  suppliers,  and  beneficiaries 
according  to  Medicare  instructions,  by 
the  end  of  the  year  following  the  year  in 
which  the  services  were  furnished. 
Services  ftirnished  in  the  last  3  months 
of  a  calendar  year  are  deemed  to  be 
furnished  in  the  subsequent  calendar 
year,  and  thus,  in  this  situation,  a 
provider,  supplier,  or  beneficiary  has 
until  December  31  of  the  second  year 
following  the  year  in  which  the  services 
were  furnished  to  file  claims.  Where  an 
SOI  has  been  filed  with  the  appropriate 
Medicare  contractor  and  the  contractor 
notifies  the  submitter  of  the  SOI  that  tlie 
SOI  is  valid  (that  is,  the  SOI  sufficiently 
identifies  the  beneficiary  and  the  items 
or  services  rendered),  the  period  in 
which  to  file  a  claim  may  be  extended 
an  additional  6  months  after  the  month 
of  the  contractor's  notice. 

The  original  regulation  on  extending 
the  time  to  file  claims  for  Medicare 


benefits  was  codified  at  20  CFR 
405.1693,  and  was  based  on  20  CFR 
404.613,  which  pertained  to 
applications  for  Social  Security  benefits. 
Section  404.613  reflected  the  Social 
Security  program's  interest  in  allowing 
virtually  any  type  of  writing  to  be  a 
placeholder  for  filing  a  claim  for  Social 
Security  benefits,  provided  that  a 
perfected  claim  was  submitted  shortly 
thereafter.  Because  we  believed  that 
Medicare  beneficiaries  might  sometimes 
need  extra  time  to  file  a  Part  B  claim 
due  to  extenuating  circumstances  such 
as  poor  health  or  unfamiliarity  with  the 
claims  filing  process,  we  instituted  the 
SOI  procedures. 

Experience  has  shown,  hcwever,  that 
beneficiaries  rarely  submit  SOIs 
directly.  Medicare  contractors  that  we 
surveyed  reported  no  SOIs  were  directly 
submitted  by  beneficiaries  for  the  claims 
filing  period  ending  December  31 ,  2000. 
the  latest  year  for  which  we  have 
complete  data.  One  reason  for  the  lack 
of  beneficiary-initiated  SOIs  is  the  fact 
that  beneficiaries  rarely  need  to  file 
claims.  The  percentage  of  Part  B  claims 
taken  on  assignment  is  about  98  percent 
today,  compared  to  about  52  percent  in 
1975.  ("Assignment"  is  the  process  by 
which  the  physician  or  other  supplier 
agrees  to  accept  Medicaie  payment  in 
full  for  a  Part  B  item  or  service  and  file 
the  claim  for  such  payment.)  Even  for 
Part  B  claims  not  taken  on  assignment, 
the  law  now  requires  the  physician  or 
other  supplier  to  file  the  claim  and 
provides  for  sanctions  for  failure  to  do 
so.  (See  section  1848(g)(4)  of  the  Act  (42 
U.S.C.  1395w^(g)(4)).  The  number  of 
Part  A  claims  filed  by  beneficiaries  has 
always  been  minimal  because  the  law 
requires  that  payment  for  Part  A 
services  generally  be  made  only  to 
providers  of  services,  with  ver\'  limited 
exceptions.  (See  section  1814(a)  of  the 
Act  (42  U.S.C.  1395f(a)).  Thus,  we 
believe  that  the  SOI  procedures  are  no 
longer  necessary  insofar  as  they  are  not 
serving  their  intended  purpose. 

Further,  we  believe  retention  of  the 
SOI  procedures  is  counterproductive 
because  of  the  amount  of  resources 
needed  to  process  SOIs  submitted  by 
States  and  because  the  SOI  procedures 
may  encourage  or  facilitate 
inappropriate  behavior  on  the  part  of 
some  States  and  some  providers. 

Each  year,  our  contractors  receive  an 
enormous  number  of  SOIs  that  are 
submitted  by  States  that,  having  first 
made  Medicaid  payments  to  dually- 
eligible  (that  is.  Medicare  and  Medicaid) 
beneficiaries,  subsequently  believe  that 
Medicare  should  be  the.proper  payor. 
Subsequent  to  several  court  decisions  in 
the  early  1990s,  we  permitted  States  to 
"stand  in  the  shoes"  of  a  dually-eligible 


beneficiary  with  respect  to  claims  filing 
and  appeals.  For  example.  States  are  not 
required  to  obtain  a  beneficiary's 
signature  in  order  to  request  providers 
to  file  a  Part  A  claim  or  in  order  to  file 
an  appeal.  We  also  have  permitted 
States  and  their  contractors  to  file  SOIs 
on  the  States'  behalf  or  as  appointed 
representatives  of  the  beneficiaries. 

The  great  majority  of  these  SOIs  are 
filed  on  paper  and  thus  must  be 
manually  processed  to  determine 
whether  they  are  valid  SOIs.  (According 
to  our  requirements.  SOIs  must  contain 
detailed  and  specific  information  to 
ensure  that  a  subsequently  filed  claim 
was  in  fact  protected  by  an  SOI.  (See 
Program  Memorandum  AB-03-61)). 
Also,  these  SOIs  are  typically  filed  in 
large  batches  near  the  end  of  the  timely 
filing  period.  All  of  these  factors 
contribute  to  the  amount  of  resources 
and  consequent  cost  incurred  in 
processing  the  SOIs. 

We  also  believe  that  the  SOI 
procedures  may  contribute  to  States 
"paying  and  chasing"  instead  of 
following  the  required  cost-avoidance 
procedures,  and  to  the  incorrect 
submission  of  claims  to  Medicaid  by 
providers.  Our  regulations  at 
§  433.139(b)  provide  that,  unless  a 
waiver  is  granted  under  §  433.139(c).  a 
State  Medicaid  agency  that  has 
established  the  probable  existence  of 
third  party  liability  (including  Medicare 
liability)  at  the  time  a  claim  for 
Medicaid  payment  is  presented  to  it. 
must  reject  the  claim  and  return  it  to  the 
provider  for  a  determination  of  liability. 
This  process  is  known  as  cost 
avoidance.  Some  States,  however,  have 
been  paying  thousands  of  Medicaid 
claims,  despite  the  knowledge  that  the 
beneficiaries  involved  are  entitled  to 
Medicare.  These  States  subsequently 
identify  a  significant  portion  of  the 
claims  that  they  have  paid  as  ones  for 
which  Medicare  should  be  the  proper 
pavor.  and  use  the  SOI  procedures  to 
extend  the  time  for  providers  to  file 
claims. 

The  fact  that  such  large  numbers  of 
claims  are  paid  first  by  Medicaid  and 
then  identified  as  payable  by  Medicare 
raises  the  inference  that  providers  are 
not  as  careful  as  they  should  be  as  to 
which  payor  they  initially  submit 
claims,  and  that  States,  by  initially 
paving  such  claims,  are  not  fully 
practicing  cost  avoidance.  We  are 
concerned  that  the  availability  of  the 
SOI  procedures  to  extend  the  time  for 
filing  claims  is  contributing  to  such 
inappropriate  behavior.  We  also  note 
that  many  of  the  claims  filed  with 
Medicare  subsequent  to  the  SOIs  are 
"demand  bills,"  which  require  full 
medical  review,  thus  increasing  the 
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II.  Provisions  of  the  Proposed 
Regulation 

This  regulation  proposes  to  remove  42 
CFR  424.45.  In  the  absence  of  §  424.45, 
providers,  suppliers  and  beneficiaries 
still  would  have  from  15-27  months  to 
submit  claims  to  Medicare. 

III.  Collection  of  Information 
Requirements 

This  document  does  not  impose  new 
information  collection  and 
recordkeeping  requirements  but  does 
remove  an  old  one. 

The  elimination  of  §424.45  will 
reduce  costs  and  workload  burdens  on 
providers  and  suppliers.  Specifically,  by 
eliminating  the  written  SOI  procedures, 
we  hope  to:  (1)  Reduce  provider, 
supplier  and  Medicare  contractor 
resource  burdens:  (2)  reduce  the  burden 
placed  on  providers  and  suppliers  from 
having  to  resubmit  claims,  and  also 
from  having  to  reimburse  States  for 
claims  that  were  incorrectly  paid  for  by 
the  States;  (3)  reduce  Medicare 
contractor  administrative  costs:  (4) 
eliminate  changes  to  existing 
intermediary/carrier  claims  payment 
systems;  (5)  encourage  States  to  pursue 
cost-avoidance  procedures  to  ensure 
that  Medicaid  is  truly  the  payor  of  last 
resort,  and  thus  reduce  the  need  to  use 
"pay  and  chase"  procedures;  (6)  reduce 
the  necessity  for  medical  review  at  the 
contractor  level;  (7)  strengthen  Medicare 
and  Medicaid  program  integrity  efforts 
to  ensure  correct  payment  the  first  time; 
and  (8)  improve  coordination  efforts 
between  the  Medicare  and  Medicaid 
programs. 

Given  that  CMS,  in  the  past,  did  not 
specifically  quantify  the  burden 
associated  with  this  regulatory 
requirement,  we  are  seeking  public 
comment  on  the  burden  reduction 
associated  with  the  elimination  of 
section  42  CFR  424.45. 

If  you  have  any  comments  on  any  of 
these  information  collection  and  record 
keeping  requirements,  please  mail  the 
original  and  three  copies  directly  to  the 
foUowino: 

Centers  for  Medicare  &  Medicaid 
Services.  Office  of  Strategic 
Operations  and  Regulatorv  Affairs, 
DRDI,  DRD-B,  Baltimore,'MD  21244- 
1850,  ATTN:  Julie  Brown.  CMS-1185- 
P:and 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  ATTN:  Brenda  Aguilar.  CMS 
Desk  Officer  CMS-n85-P. 
Comments  submitted  to  OMB  may 
also  be  emailed  to  the  following 
address:  email:  baguiIar@omb.eop.gov: 
or  faxed  to  OMB  at  (202)  395-6974. 


IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  19, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1955  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equit\).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
(SlOO  million  or  more  annually).  This  is 
not  a  major  rule.  This  proposed  rule  will 
have  no  substantial  economic  impact  on 
either  costs  or  savings  to  the  Medicare 
or  Medicaid  programs. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  S29  million  annually  [see  65 
FR  69432).  Individuals  and  States  are 
not  included  in  the  definition  of  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  located  outside  of  a 
Metropolitan  Statistical  Area  with  fewer 
than  100  beds. 
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We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
we  certify,  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  small  entities  or  rural  hospitals 
because  providers  and  suppliers  will 
still  have  15  to  27  months  to  file  claims. 
Although  some  providers  and  suppliers 
may  be  small  entities  or  rural  hospitals, 
they  are  not  filing  a  significant  number 
of  SOIs  and  the  information  required  to 
file  a  valid  SOI  is  essentially  the  same 
information  that  providers  and 
suppliers  are  required  to  provide  when 
filing  a  valid  claim.  We  are  aware  that 
some  States  rely  on  the  SOI  process  at 
the  end  of  the  period  for  Medicare 
timely  claims  filing,  to  pay  and  recover 
expenditures  for  some  of  their  claims 
that  could  have  been  paid  by  Medicare. 
Elimination  of  the  SOI  process  will 
require  that  these  States  revert  to  the 
standard  recovery  process  in  the 
Medicaid  regulations  to  assure  that 
claims  are  filed  within  the  (15—27 
months)  Medicare  timely  filing 
requirements.  While  the  elimination  of 
the  SOI  process  will  not  completely 
eliminate  the  issue  of  "pay  and  chase," 
we  believe  it  will  encourage  States  to 
pursue  cost-avoidance  procedures  to 
ensiu-e  that  Medicaid  is  truly  the  payer 
of  last  resort,  reducing  the  need  to  use 
"pay  and  chase"  procedures.  We  solicit 
comment  on  the  impact  of  this 
regulation  on  States  and  providers. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This  rule 
would  not  have  such  an  effect  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  that  would  impose 
substantial  direct  requirement  costs  on 
State  and  local  governments,  preempts 
State  law.  or  othenvise  has  Federalism 
implications. 

While  this  rule  would  not  have  a 
substantial  effect  on  State  and  local 
governments.  States  need  to  preserve 
their  ability  to  appropriately  recover 
expenditures  for  Medicaid  benefits  that 
should  have  been  paid  by  Medicare.  We 
are  aware  that  some  States  rely  on  the 
SOI  process,  at  the  end  of  the  period  for 
Medicare  timely  claims  filing,  to  recover 
expenditures  for  some  of  their  claims 
that  could  have  been  paid  by  Medicare. 
Elimination  of  the  SOI  process  will 
require  that  these  States  revef!  to  the 


standard  recovery  process  in  the 
Medicaid  regulations  to  assure  that 
claims  are  filled  within  the  (15-27 
months)  Medicare  timely  filing 
requirements. 

For  the  reasons  discussed  earlier  in 
this  regulation,  we  believe  this  time 
frame  is  adequate  to  address  the  States'- 
need  for  recovering  claims^om 
Medicare.  We  will  continue  to  address 
the  States'  concerns  on  these  payment 
and  recoupment  issues,  through  the 
efforts  of  the  State  Technical  Advisory 
Group  (TAG)  on  Third  Party  Liability, 
and  will  continue  to  consult  with  States 
about  issues  affecting  their  ability  to 
recover  expenditures  for  some  of  their 
claims  that  should  have  been  covered  by 
Medicare. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

Part  424  is  amended  as  follows; 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authnritv:  Sets.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  l.U)2  and 
]395hh) 

§424.45    [Removed] 

2.  Section  424.45  is  removed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  9.1.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  December  20.  2002. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  April  18,  2003. 
Tommy  G.  Thompson, 

Serretar}'. 

|FR  Doc.  03-18994  Filed  7-24-03:  8:4.5  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,22  and  90 

[WT  Docket  No.  03-103;  FCC  03-95] 

Rules  To  Benefit  the  Consumers  of  Air- 
Grounjl  Telecommunications  Services; 
Biennial  Regulatory  Review 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  its  rules 
governing  the  provision  of  air-ground 
telecommunications  services  on 
commercial  airplanes  in  order  to 
enhance  the  options  available  to  the 
public.  The  Commission  also  proposes 
to  revise  or  eliminate  certain  Public 
Mobile  Services  (PMS)  rules  that  have 
become  obsolete  as  the  result  of 
technological  change,  increased 
competition  in  the  Commercial  Mobile 
Radio  Services  (CMRS),  supervening 
changes  to  related  niles,  or  a 
combination  of  these  factors.  In 
addition,  the  Commission  proposes  to 
recodify  and  amend  several  niles.  and 
make  several  conforming  amendments 
to  the  Commissions  rules.  The 
Commission  also  seeks  comment  on 
providing  licensees  of  nationwide 
paging  channels  flexibility  to  provide 
other  services  and  on  whether  rules 
limiting  the  provision  of  dispatch 
service  by  paging  licensees  are  too 
restrictive. 

DATES:  Comments  are  due  on  or  before 
September  23,  2003,  and  reply 
comments  are  due  on  or  before  October 
23,  2003. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW.,  TW- 
A325.  Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Arsenault.  Commercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0920,  e-mail 
ricbard.arsenault@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  FCC  03-95,  in 
WT  Docket  No.  03-103.  adopted  on 
April  17,  2003,  and  released  on  April 
28.  2003.  The  full  text  of  this  document 
is  available  for  inspection  and  copying, 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center,  445 
12th  Street,  SW.,  Washington.  DC 
20554.  The  complete  text  may  be 
purchased  from  the  FCC's  copy 
contractor,  Qualex  Interrtational.  445 
12th  Street.  SW..  Room  CY-B402. 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at: 
http://i\ixi%'.fcc.gov.  Alternative  formats 
are  available  to  persons  with  disabilities 
bv  contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

1.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Conmiission 
undertakes  a  fundamental 
reexamination  of  its  rules  governing  the 
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provision  of  s  ir-ground 
telecommunii  ;ations  services  on 
commercial  a  rplanes  {i.e..  those  rules 
affecting  the  i  vailabilitj  of  wireless 
services  to  pa  sengers  on  commercial 
aircraft)  in  un  er  to  enhance  the  options 
available  to  tl  e  public.  The 
Commission's  goal  is  to  promote  service 
provision  thai  better  meets  the  needs  of 
the  public  for  wireless  air-ground 
comraunicati(  ns  ser\'ices.  At  present, 
only  one  of  th  i  six  available  licenses  in 
this  service  is  used  to  serve  the  public. 
In  this  NPRM  the  Commission  seeks 
comment  on  v  rhether  any  changes  to  its 
rules  could  pr  ivide  greater 
opportunities  or  the  competitive 
provision  oft  lese  services,  leading  to 
lower  prices  t  »  consumers  and 
increased  cho  ces  in  wireless  services 
and  enhancen  ents  while  traveling  by 
commercial  airliner.  To  this  end,  the 
Commission  i   open  to  all  possible 
suggestions  fo  •  fundamental  reform.  In 
addition,  in  th  is  context,  the 
Commission  s  ieks  comment  regarding 
whether  the  c(  immercial  air-ground 
spectrum  is  b(  ing  efficiently  used,  since 
there  is  now  o  >ly  one  operating  licensee 
in  a  regulatory  plan  that  originally 
contemplated  six  competing  service 
providers.  The  Commission  also  seeks 
comment  on  passible  amendment  of 
rules  for  other  wireless  services  to 
permit  the  pro/ision  of  commercial  air- 
ground  ser\'ice  by  licensees  of  such 
spectrum. 

2.  The  Comi  lission  initiates  this 
proceeding  pa  tly  in  furtherance  of  its 
biennial  revie\  ■  of  regulations  pursuant 
to  section  11  o  the  Communications 
Act  of  1934,  as  amended.  Section  11 
requires  the  Ct  mmission  to  review  its 
regulations  ap  ilicable  to  providers  of 
telecommunic  itions  service  and  to 
■'determine  wl  ether  any  such  regulation 
is  no  longer  ne  ::essary  in  the  public 
interest  as  the  esult  of  meaningful 
economic  com  )etition  between 
providers  of  su  ch  service,"  and  to  repeal 
or  modif\'  any  egulation  that  the 
Commission  fi  ids  no  longer  necessar\' 
in  the  public  ii  terest.  This  NPRM,  in 
part,  is  one  of  1  le  steps  in  the 
Commission's  mplementation  of  staff 
recommendatiiins  under  section  11  for 
deleting  or  moi lifting  various  part  22 
rules.  In  additi  )n.  this  NPRM  considers 
other  proposal:  submitted  to  the 
Commission  b;  members  of  the  public 
regarding  chan  ^es  to  the  part  22 
regulations,  inc  hiding  those  that  do  not 
fall  within  tlie  >cope  of  section  11.  The 
Commission  accordingly  .seeks  comment 
on  changes  to  r  ulos  for  each  of  the  part 
22  services — Pi  oino  and 
Radiotelephoni  (.  Rural  Radiotelephone. 
Air-Ground  Ra  liotelephone,  and 


Offshore  Radiotelephone — other  than 
cellular  as  well  as  its  rules  governing 
developmental  authorizations.  In 
addition  to  elimiiidting  unnocessdry 
regulatory  hurdles,  many  of  these 
proposals  provide  licensees  with  greater 
flexibility  regarding  the  use  of  their 
spectrum,  which  in  turn  leads  to  greater 
technical,  economic,  and  marketplace 
efficiency. 

3.  In  this  NPRM.  the  Commission  also 
proposes  to  revise  or  eliminate  certain 
part  22  Public  Mobile  Services  (PMS) 
rules  that  may  have  become  obsolete  as 
the  result  of  technological  change, 
increased  competition  in  the 
Commercial  Mobile  Radio  Services 
(CMRS),  supervening  changes  to  related 
Commission  rules,  or  a  combination  of 
these  factors.  This  NPRM  in  addition 
proposes  to  recodif\-  certain  part  22 
PMS  rules  to  part  1  of  the  Commission's 
rules,  amend  several  of  the  part  1  rules, 
and  make  several  conforming 
amendments  to  the  Commission's  part 
90  rules. 

4.  In  this  NPRM,  the  Commission  also 
seeks  comment  on  ways  to  increase 
flexibility  to  enable  licensees  to  better 
serve  the  public.  For  example,  the 
Commission  seeks  comment  on 
providing  licensees  of  nationwide 
paging  channels  flexibility  to  provide 
other  services  and  on  whether  its  rules 
limiting  the  provision  of  dispatch 
service  by  paging  licensees  are  too 
restrictive. 

5.  Specifically,  to  illustrate  the 
proposals  outlined  above,  the  NPRM 
seeks  comment  on  elimination  or 
modification  of  numerous  part  22 
technical,  operational  and  service  rules. 
For  example,  the  NPRM  tentatively 
concludes  that  the  directional  antenna 
requirements  set  forth  in  §  22.363  and 
Table  C-2  to  §  22.361  should  be 
eliminated.  In  addition  to  these  rule 
changes,  the  NPRM  seeks  comment  on 
elimination  of  the  requirement  to  file 
FCC  Form  409  (Airborne  Mobile 
RadioTelephone  License  Application)  to 
apply  for  authority  to  operate  an 
airborne  station.  The  NPRM  also  seeks 
comment  regarding  whether  ' 

§  1 .929(c)(l )  of  the  Commission's  rules 
should  be  amended  to  specif\'  that 
expansion  of  a  composite  interference 
contour  (CIC)  of  a  site-based  licensee  in 
the  Paging  and  Radiotelephone 
Service — as  well  as  the  Rural 
Radiotelephone  Service  and  800  MHz 
Specialized  Mobile  Radio  Service — over 
water,  on  a  secondary,  non  interference 
basis,  should  be  classified  as  a  minor 
(rather  than  major)  modification  of 
license.  Such  reclassification  woAld 
substantially  reduce  the  filing 
requirements  associated  with  these 
license  modifications.  Finally,  the 


NPRM  seeks  comment  on  recodification 
of  §22.1,57  (computation  of  distance) 
and  §  22.159  (computation  of  terrain 
elevation)  to  part  1  of  the  Comauasion's 
rules.  Subject  to  several  exceptions, 
recodification  of  these  rules  to  part  1 
would  4iarmonize  the  methods  for 
computing  distance  and  terrain 
elevation  applicable  to  Wireless  Radio 
Services  described  in  parts  1,  20.  21,  22, 
24,  27.  80.  87,  90,  95,  97,  and  101  so  that 
they  are  subject  to  the  same 
requirements. 

Procedural  Matters 

Initial  Regulatory  Flexibility  Analysis 

6.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Below  contains  the  IRFA. 
The  Commission  requests  written  public 
comments  on  the  IRFA.  In  order  to 
fulfill  the  mandate  of  the  Contract  with 
America  Advancement  Act  of  1996 
regarding  the  Final  Regulatory 
Flexibility  Analysis,  the  Commission 
asks  a  number  of  questions  regarding 
the  prevalence  of  small  businesses  in 
the  affected  industries. 

7.  Interested  parties  must  file 
comments  in  accordance  with  the  same 
filing  deadlines  as  comments  filed  in 
this  NPRM,  but  they  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copv  of 
this  NPRM.  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act. 

Ex  Parte  Rules — Permit-but  Disclose 
Proceedings 

8.  This  is  a  permit-but-disclose  notice 
and  comment  rulemaking  proceeding. 
The  Commission's  rules  permit  ex  parte 
presentations,  except  during  the 
Sunshine  Agenda  period,  provided  they 
are  disclosed  as  provided  in  the 
Commission's  rules.  See  generallv  47 
CFR  1,1202.  1.1203,  and  1.2306(a). 

Comment  Dates 

9.  Pursuant  to  §§1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
September  23.  2003,  and  reply 
comments  October  23,  2003.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS) .  h ttp :/ /www. fcc.gov/e-file/ 
ecfs.html,  or  by  filing  paper  copies. 
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10.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://v\^\'w.fcc.gov/e-fiIe/    ' 
ecfs.html.  Ccnerally.  uidy  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the' 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  including  the  following 
words  in  the  body  of  the  message,  "get 
form  <your  e-mail  address."  A  sample 
form  and  directions  will  be  sent  in 
reply. 

1 1 .  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  the  Commission 
continues  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110. 
Washington.  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be      ' 
addressed  to  445  12th  Street,  SW.,  TW- 
A325,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

12.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  Such  a 
submission  should  be  on  a  3.5-inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Microsoft  Word  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 


and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenters  name, 
proceeding  {including,  the-  lead  docket 
number,  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleading,  preferably  in  a  single 
electronic  file.  In'addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contract,  Qualex 
International,  Portals  II.  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  D.C. 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint^aol.com. 

13.  Alternative  formats  (computer 
diskette,  large  print,  audio  cassette,  and 
Braille)  are  available  to  persons  with 
disabilities  by  contacting  Brian  Millin  at 
(202)  418-7426.  TTY  (202)  418-7365  or 
via  e-mail  to  bmillin@fcc.gov.  This 
NPRM  can  also  be  downloaded  at  http:/ 
/wv^-w.fcc.gov/wib. 

Further  Information 

14.  The  World  Wide  Web  addresses/ 
URLs  that  the  Commission  gives  here 
were  correct  at  the  time  this  document 
was  prepared  but  may  change  over  time. 
They  are  included  herein  in  addition  to 
the  conventional  citations  as  a 
convenience  to  readers.  The 
Commission  is  unable  to  update  these 
URLs  after  adoption  of  this  NPRM,  and 
readers  may  find  some  URLs  to  be  out 
of  date  as  time  progresses.  The 
Commission  also  advises  readers  that 
the  only  definitive  text  of  FCC 
documents  is  the  one  that  is  published 
in  the  FCC  Record.  In  case  of 
discrepancy  between  the  electronic 
documents  cited  here  and  the  FCC 
Record,  the  version  in  the  FCC  Record 

is  definitive. 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

15.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  Office  of  Management  and 
Budget  tOMB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public,  agency,  and  OMB 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM  (which 
are  due  60  days  from  the  date  of 
publication  of  this  NPRM  in  the  Federal 
Register).  Comments  should  address:  (a). 
Whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collection;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
technology. 

16.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due 
September  23.  2003.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  September  23, 
2003.  In  addition  to  filing  comments 
with  the  SecretarA',  a  copy  of  any 
comments  on  the  information(s) 
contained  herein  should  be  submitted  to 
)udy  Boley.  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street.  SW..  Washington.  DC  20554,  or 
via  the  Internet  to  jhole\-@f cc.gov,  and  to 
Kim  lohnson.  OMB  Desk  Officer.  10236 
NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503,  or  via  the 
Internet  to 

Kim_A  ._Johnson@omb.eop.gov. 

Initial  Regulator^'  Flexibility  Analysis 

17.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared 
this  present  Initial  Regulatorv 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
a  substantial  number  of  small  entities  of 
the  policies  and  rules  proposed  in  this 
NPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM.  provided  in 
paragraph  79  of  the  item.  The 
Commission  will  send  a  copv  of  this 
NPRM,  including  this  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA). 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

18.  In  this  NPRM.  the  Commission 
undertakes  a  fundamental 
reexamination  of  its  rules  governing  the 
provision  of  air-ground 
telecommunications  services  on 
commercial  airplanes  (i.e..  those  rules 
affecting  the  availability  of  wireless 
services  to  passengers  on  commercial 
aircraft)  in  order  to  enhance  the  options 
available  to  the  public.  The 
Commission's  goal  is  to  promote  service 
provision  that  better  meets  the  needs  of 
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19.  The  Comn  ission  initiates  this 
proceeding  parti  v  in  furtherance  of  its 
biennial  review  )f  regulations  pursuant 
to  section  11  of  I  le  Communications 
Act  of  1934,  as  amended.  Section  11 
requires  the  Con  imission  to  review  its 
regulations  appl  cable  to  providers  of 
telecommunicat  ons  service  and  to 
"determine  whe  her  any  such  regulation 
is  no  longer  nec(  ssary  in  the  public 
interest  as  the  result  of  meaningful 
economic  comp*  tition  between 
providers  of  sue  i  senice,"  and  to  repeal 
or  modify  any  re  julation  that  the 
Commission  fine  s  no  longer  necessary 
in  the  public  int  :rest.  This  NPRM,  in 
part,  is  one  of  th  ;  steps  in  the 
Commission's  ir  iplementation  of  staff 
recommendatior  s  under  section  11  for 
deleting  or  modi  ying  various  part  22 
rules.  In  additioi  i.  this  NPRM  considers 
other  proposals  i  ubmitted  to  the 
Commission  by  i  nembers  of  the  public 
regarding  chang(  s  to  the  part  22 
regulations,  incl  iding  those  that  do  not 
fall  within  the  sc  ope  of  section  11.  The 
Commission  ace  )rdingly  seeks  comment 
on  changes  to  ru  es  for  each  of  the  part 
22  services — Pa^  ing  and 
Radiotelephone,  Rural  Radiotelephone. 
Air-Ground  Rad;  otelephone,  and 
Offshore  Radiott  lephone — other  than 
cellular  as  well  i  s  its  rules  governing 
developmental  a  uthorizations.  In 
addition  to  elim:  nating  unnecessary 
regulatory  hurdl  ;s,  many  of  these 
proposals  provit  e  licensees  with  greater 
flexibility  regarc  ing  the  use  of  their 
spectnun,  which  in  turn  leads  to  greater 


technical,  economic,  and  marketplace 
efficiency. 

20.  In  this  NPRM,  the  Commission 
also  proposes  to  revise  or  eliminate 
certain  part  22  Public  Mobile  Services 
(PMS)  rules  that  may  have  become 
obsolete  as  the  result  of  technological 
change,  increased  competition  in  the 
Commercial  Mobile  Radio  Services 
(CMRS),  supervening  changes  to  related 
Commission  rules,  or  a  combination  of 
these  factors.  This  NPRM  in  addition 
proposes  to  recodify  certain  part  22 
PMS  rules  to  part  1  of  the  Commission's 
rules,  amend  several  of  the  part  1  rules, 
and  make  several  conforming 
amendments  to  the  Commission's  part 
90  rules. 

21.  In  this  NPRM,  the  Commission 
also  seeks  comment  on  ways  to  increase 
flexibility  to  enable  licensees  to  better 
serve  the  public.  For  example,  the 
Commission  seeks  comment  on 
providing  licensees  of  nationwide 
paging  channels  flexibility  to  provide 
other  services  and  on  whether  its  rules 
limiting  the  provision  of  dispatch 
service  by  paging  licensees  are  too 
restrictive. 

22.  Specifically,  to  illustrate  the 
proposals  outlined  above,  the  NPRM 
seeks  comment  on  elimination  or 
modification  of  numerous  part  22 
technical,  operational  and  service  rules. 
For  example,  the  NPRM  tentatively 
concludes  that  the  directional  antenna 
requirements  set  forth  in  §  22.363  and 
Table  C-2  to  §  22.361  should  be 
eliminated.  In  addition  to  these  rule 
changes,  the  NPRM  seeks  comment  on 
elimination  of  the  requirement  to  file 
FCC  Form  409  (Airborne  Mobile 
RadioTelephone  License  Application)  to 
apply  for  authority  to  operate  an 
airborne  station.  The  NPRM  also  seeks 
comment  regarding  whether 

§  1.929(c)(1)  of  the  Commission's  rules 
should  be  amended  to  specif}'  that 
expansion  of  a  composite  interferente 
contour  (CIC)  of  a  site-based  licensee  in 
the  Paging  and  Radiotelephone 
Service — as  well  as  the  Rural 
Radiotelephone  Service  and  800  MHz 
Specialized  Mobile  Radio  Service — over 
water,  on  a  secondary,  non  interference 
basis,  should  be  classified  as  a  minor 
(rather  than  major)  modification  of 
license.  Such  reclassification  would 
substantially  reduce  the  filing 
requirements  associated  with  these 
license  modifications.  Finally,  the 
NPRM  seeks  comment  on  recodification 
of  §  22.157  (computation  of  distance) 
and  §  22.159  (computation  of  terrain 
elevation)  to  part  1  of  the  Commission's 
rules.  Subject  to  several  exceptions, 
recodification  of  these  rules  to  part  1 
would  harmonize  the  methods  for 
computing  distance  and  terrain 


elevation  applicable  to  Wireless  Radio 
Services  described  in  parts  1,  20,  21,  22, 
24,  27,  80,  87,  90,  95,  97,  and  101  so  that 
they  are  subject  to  the  same 
requirements. 

Legal  Basis 

23.  The  potential  actions  on  which 
comment  is  sought  in  this  NPRM  would 
be  authorized  under  sections  1,  4(i),  11, 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  151, 
154(i).  161,  and  303(r). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  Subject  to  the  Rules 

24.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

25.  This  NPRM  could  result  in  rule 
changes  that,  if  adopted,  would  affect 
small  businesses  that  currently  are  or 
may  become  Paging  and 
Radiotelephone,  Rural  Radiotelephone, 
Air-Ground  Radiotelephone,  or  Offshore 
Radiotelephone  service  providers 
regulated  under  subparts  E,  F,  G,  and  I 
of  part  22  of  the  Conmiission's  rules, 
respectively.  The  proposed  changes  to 

§  22.7  of  the  Commission's  rules  would, 
if  adopted,  affect  Cellular 
Radiotelephone  Service  providers  that 
are  regulated  under  subpart  H  of  part  22 
of  the  Commission's  rules.  In  addition, 
pursuant  to  §  90.493(b)  of  the 
Commission's  rules,  paging  licensees  on 
exclusive  channels  in  the  929-930  MHz 
bands  are  subject  to  the  licensing, 
construction,  and  operation  rules  set 
forth  in  part  22.  As  this  rulemaking 
proceeding  applies  to  multiple  services, 
the  Commission  will  analyze  the 
number  of  small  entities  affected  on  a 
service-by-service  basis,  and  discuss  the 
number  of  small  equipment 
manufacturing  entities  that  are 
potentially  affected  by  the  proposed  rule 
changes. 

26.  Cellular  Radiotelephone  Service. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
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SBA  rules  applicable  to  radiotelephone 
(wireless)  companies.  This  provides  that 
a  small  entity  is  a  radiotelephone 
company  employing  no  more  than  1 ,500 
persons.  There  are  1,758  cellular 
licenses;  however,  a  cellular  licensee 
may  own  several  licenses.  According  to 
the  most  recent  Trends  in  Telephone 
Service  data,  858  carriers  reported  that 
they  were  engaged  in  the  provision  of 
cellular  service,  PCS,  or  SMR  telephony, 
which  are  grouped  together  in  the  data. 
Of  these,  567  have  more  than  1.500 
employees;  the  remaining  291  are  small 
business  concerns  under  the  SBA's 
definition.  However,  because  data  for 
cellular  service,  PCS,  and  SMR 
telephony  are  reported  collectively,  the 
Commission  is  unable  at  this  time  to 
estimate  how  many  of  the  291  small 
business  concerns  are  cellular  service 
carriers.  Consequently,  the  Commission 
estimates  that  there  are  291  or  fewer 
small  cellular  service  carriers  that  may 
be  affected  by  the  proposal  to  amend 
§22.7,  if  adopted. 

27.  Paging  and  Radiotelephone 
Service.  The  Commission  has  defined  a 
"small  business"  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  S15  million.  A  "very 
small  business"  is  defined  as  an  entity 
that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $3 
million.  "The  SBA  has  approved  these 
definitions.  An  auction  of  MEA  licenses 
commenced  on  February  24,  2000,  and 
closed  on  March  2,  2000.  Of  the  985 
licenses  auctioned,  440  were  sold.  Fifty- 
seven  companies  claiming  small 
business  status  won  licenses.  An 
auction  of  MEA  and  EA  paging  licenses 
commenced  on  October  30,  2001.  and 
closed  on  December  5.  2001.  Of  the 
15.514  licenses  auctioned.  5.323  were 
sold.  In  this  auction,  high  bids  were 
placed  by  130  entities  that  qualify  as 
small  businesses  under  the 
Commission's  definition.  Licenses  have 
been  granted  to  128  of  these  entities, 
and  the  applications  of  the  other  entities 
remain  pending.  Thus,  in  addition  to 
existing  licensees,  should  the 
Commission  adopt  the  rule  changes 
proposed  in  the  NPRM.  130  license 
winners  in  the  recent  auction  would  be 
affected  small  entities. 

28.  In  addition,  the  SBA  defines  small 
paging  companies  as  an  entity 
employing  no  more  than  1,500  persons. 
At  present,  there  are  approximately 
24.000  Private  Paging  licenses  and 
74.000  Common  Carrier  Paging  licenses. 
According  to  the  most  recent  Trends  in 
Telephone  Ser\'ice  data.  576  carriers 


reported  that  tliey  were  engaged  in  the 
provision  of  paging  and  messaging 
service.  Only  19  of  the  576  carriers  have 
more  than  1.500  employees:  the 
remaining  557  are  small  business 
concerns  under  the  SBAs  definition. 
Consequently,  the  Commission 
estimates  that  there  are  557  small  paging 
carriers  that  may  be  affected  by  the 
proposed  rules,  if  adopted.  The 
Commission  estimates  that  the  majority 
of  private  and  common  carrier  paging 
providers  would  qualifj'  as  small 
entities  under  the  SBA  definition. 

29.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  business 
specific  to  the  Air-Ground 
Radiotelephone  Service.  Accordingly, 
the  Commission  uses  the  SBA  definition 
applicable  to  cellular  and  other  wireless 
telecommunication  companies,  i.e..  an 
entity  employing  no  more  than  1,500 
persons.  "There  are  approximately  100 
licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualif\'  as  small  entities  under  the 
SBA  definition. 

30.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  broadcast 
channels  that  nie  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  The 
Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Offshore  Radiotelephone  Ser\'ice. 
Accordingly,  the  Commission  uses  the 
SBA  definition  applicable  to  cellular 
and  other  wireless  telecommunication 
companies,  i.e..  an  entity  employing  no 
more  than  1.500  persons.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition.  The  Commission 
assumes,  for  purposes  of  this  IRFA.  that 
all  of  the  55  licensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

31.  Rural  Radiotelephone  Ser\-ice.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  The  Commission  therefore 
uses  the  SBA  definition  applicable  to 
cellular  and  other  wireless 
telecommunication  companies,  i.e..  an 
entity  employing  no  more  than  1 .500 
persons.  There  are  approximately  1000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
entities  under  the  SBA  definition. 


32.  Equipment  Manufacturers.  Some 
of  the  proposed  actions  in  the  NPRM 
could  also  affect  equipment 
manufacturers.  The  Commission  does 
not  know  how  many  equipment 
manufacturers  are  in  the  current  market. 
The  1994  County  Business  Patterns 
Report  of  the  Bureau  of  the  Census 
estimates  that  there  are  920  companies 
that  make  communications  subscriber 
equipment.  This  category  includes  not 
only  cellular,  paging,  air-ground, 
offshore,  and  rural  radiotelephone 
equipment  manufacturers,  but  television 
and  AM/FM  radio  manufacturers  as 
well.  Thus,  the  number  of  cellular, 
paging,  air-ground,  offshore,  and  rural 
radiotelephone  equipment 
manufacturers  is  lower  than  920.  Under 
SBA  regulations,  a  "communications 
equipment  manufacturer"  must  have  a 
total  of  1000  or  fewer  employees  in 
order  to  qualify  as  a  small  business 
concern.  Census  Bureau  data  from  1992 
indicate  that  at  that  time  there  were  an 
estimated  858  such  U.S.  manufacturers 
and  that  778  (91  percent)  of  these  firms 
had  750  or  fewer  employees  and  would 
therefore  be  classified  as  small  entities. 
Using  the  Commission's  current 
estimate  of  equipment  manufacturers 
and  the  previous  percentage  estimate  of 
small  entities,  the  Commission 
estimates  that  this  current  action  may 
affect  approximately  837  small 
equipment  manufacturers. 

33.  Description  of  Projected 
Reporting.  Recordkeeping  and  Other 
Compliance  Requirements. 

34.  This  NPRM  neither  proposes  nor 
anticipates  any  additional  reporting, 
recordkeeping,  or  other  c:ompliance 
measures.  If  certain  of  the  proposals  in 
the  NPRjM  [e.g..  eliminating  the  §  22.655 
requirement  that  certain  paging 
licensees  file  channel  usage  reports,  or 
elimination  of  the  requirement  to  file 
FCC  Form  409  (Airborne  Mobile 
Radiotelephone  License  Application)  to 
apply  for  authority  to  operate  an 
airborne  station)  are  adopted  as  a  result 
of  this  proceeding,  then  the  Commission 
contemplates  a  reduction  in  these 
requirements.  The  reduction  would  be 
the  same  for  all  entities. 

35.  In  addition  to  these  rule  changes, 
the  NPRM  also  seeks  comment 
regarding,  whether  §  1.929(c)(1)  of  the 
Commission's  rules  should  be  amended 
to  specif],'  that  expansion  of  a  composite 
interference  contour  (CIC)  of  a  site- 
based  licensee  in  the  Paging  and 
Radiotelephone  Ser\'ice — as  well  as  the 
Rural  Radiotelephone  Service  and  800 
MHz  Specialized  Mobile  Radio 
Service — over  water  on  a  secondary, 
non  interference  basis  should  be 
classified  as  a  minor  (rather  than  major) 
modification  of  license.  Such 
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small  entities  that  could  benefit  from 
this  rule  change. 

38.  In  the  NPRM.  then,  the 
Commission  has  set  forth  various 
options  it  is  considering  for  each  rule, 
from  modifying  rules  to  eliminating 
them  altogether.  As  discussed  in  the 
NPRM,  the  effect  of  any  rule  change  on 
the  regulatory  burden  of  licensees  will 
be  a  significant  criterion  in  determining 
appropriate  Commission  action.  With 
the  exception  of  the  reexamination  of 
the  rules  governing  the  provision  of  air- 
ground  telecommunications  services  on 
commercial  airplanes  in  order  to 
enhance  the  options  available  to  the 
public,  the  entire  intent  underlying  the 
Commission's  actions  here  is  to  lessen 
the  levels  of  regulation,  consistent  with 
its  mandate  for  undertaking  biennial 
reviews.  The  Commission  seeks 
comment  on  any  additional  appropriate 
alternatives  and  especially  alternatives 
that  may  further  reduce  economic 
impacts  on  small  entities. 

Federal  Rules  That  May  Duplicate, 
Overlap  or  Conflict  With  the  Proposed 
Rules 

39.  None. 
Ordering  Clauses 

40.  Pxu-suant  to  the  authority 
contained  in  sections  1,  4{i),  11.  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  151.  154(i), 
161,  and  303(r),  this  Notice  of  Proposed 
Rulemaking  is  adopted. 

41.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulator^' 
Flexibility  Act.  5  U.SC.  603(a). 

List  of  Subjects  in  47  CFR  Parts  1,  22 
and  90 

42.  Administrative  practice  and 
procedure.  Communications  common 
carriers.  Communications  equipment. 
Metric  system  ,  Radio,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telecommunications. 

Federal  Communications  Commission. 
William  F.  Calon, 

Duputy  Sucrntarw 

Rule  Changes 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  ] .  22,  and  90  as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154{j), 
15.5.  225,  303(r),  309  and  325(e). 

2.  Section  1.903  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 .903    Authorization  required. 

***** 

(c)  Subscribers.  Authority  for 
subscribers  to  operate  mobile  or  fixed 
stations  in  the  Wireless  Radio  Services, 
except  for  certain  stations  in  the  Riu-al 
Radiotelephone  Service,  is  included  in 
the  authorization  held  by  the  licensee 
providing  service  to  them.  Subscribers 
are  not  required  to  apply  for,  and  the 
Commission  does  not  accept, 
applications  from  subscribers  for 
individual  mobile  or  fixed  station 
authorizations  in  the  Wireless  Radio 
Ser\'ices.  Individual  authorizations  are 
required  to  operate  rural  subscriber 
stations  in  the  Rural  Radiotelephone 
Service,  except  as  provided  in  §  22.703 
of  this  chapter.  Individual 
authorizations  are  required  for  end  users 
of  certain  Specialized  Mobile  Radio 
Systems  as  provided  in  §90.655  of  this 
chapter.  In  addition,  certain  ships  and 
aircraft  are  required  to  be  individually 
licensed  under  Parts  80  and  87  of  this 
chapter.  See  §§80.13,  87.18  of  this 
chapter. 

3.  Section  1.929  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  1 .929    Classification  of  filings  as  major  or 
minor. 

*****. 

(c)  *   *   * 

(1)  in  the  Paging  and  Radiotelephone 
Ser\'ice,  Rural  Radiotelephone  Service 
and  800  MHz  Specialized  Mobile  Radio 
Ser\ice  (SMR),  any  change  that  would 
increase  or  expand  the  applicant's 
existing  composite  interference  contour, 
except  extensions  of  a  composite 
interference  contour  over  bodies  of 
water  that  extend  beyond  county 
boundaries  (i.e.,  including  but  not 
limited  to  oceans,  the  Gulf  of  Mexico, 
and  the  Great  Lakes)  on  a  secondary 
basis. 
***** 

4.  Section  1.958  is  added  to  subpart 
F  of  part  1  to  read  as  follows; 

§  1 .958    Distance  computation. 

The  method  given  in  this  section  must 
be  used  to  compute  the  distance 
between  any  two  locations,  except  that,' 
for  computation  of  distance  involving 
stations  in  Canada  and  Mexico,  methods 
for  distance  computation  specified  in 
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the  applicable  international  agreement, 
if  any,  must  be  used  instead.  The  result 
of  a  distance  calculation  under  parts  21 
and  101  of  this  chapter  must  be  rounded 
to  the  nearest  tenth  of  a  kilometer.  The 
method  set  forth  in  this  paragraph  is 
considered  to  be  sufficiently  accurate 
for  distances  not  exceeding  475  km  (295 
miles). 

(a)  Convert  the  latitudes  and 
longitudes  of  each  reference  point  from 
degree-minute-second  format  to  degree- 
decimal  format  by  dividing  minutes  by 
60  and  seconds  by  3600,  then  adding 
the  results  to  degrees. 


LATXjd  =DD^ 


MM       SS 


LONXh,<  -DDD- 


60       3600 
MM       SS 


■■dd 


60       3600 
(b)  Calculate  the  mean  geodetic 
latitude  between  the  two  reference 
points  by  averaging  the  two  latitudes: 


(c)  Calculate  the  number  of  kilometers 
per  degree  latitude  difference  for  the 
mean  geodetic  latitude  calculated  in 
paragraph  (b)  of  this  section  as  follows: 
KPDsublat=  111.13209-0.56605  cos 

2ML +0.00120  cos  4ML 

(d)  Calculate  the  number  of  kilometers 
per  degree  of  longitude  difference  for 
the  mean  geodetic  latitude  calculated  in 
paragraph  (b)  of  this  section  as  follows: 
KPD  sublon  =  111.41513  cos 

ML -0.09455  cos  3ML  +0.00012  cos 
5ML 

(e)  Calculate  the  North-South  distance 
in  kilometers  as  follows: 

NS  =  KPD  sublat  x  (LATl  subddrLAT2 
subdd) 

(f)  Calculate  the  East-West  distance  in 
kilometers  as  follows: 

EW  =XPD  sublon  x  (LONl 
subdd -LON2  subdd) 

(g)  Calculate  the  distance  between  the 
locations  by  taking  the  square  root  of  the 
sum  of  the  squares  of  the  East-West  and 
North-South  distances: 


DIST  =  Vns'+EW- 

(h)  Terms  used  in  this  section  are 
defined  as  follows: 

(1)  LATl  subdd  and  LONl  subdd  are 
the  coordinates  of  the  first  location  in 
degree-decimal  format. 

(2)  LAT2  subdd  and  LON2  subdd  are 
the  coordinates  of  the  second  location  in 
degree-decimal  format. 

(3)  ML  is  the  mean  geodetic  latitude 
in  degree-decimal  format. 

(4)  KPD  sublat  is  the  number  of 
kilometers  per  degree  of  latitude  at  a 
given  mean  geodetic  latitude. 


(5)  KPD  sublon  is  the  number  of 
kilometers  per  degree  of  longitude  at  a 
given  mean  geodetic  latitude. 

(6)  NS  is  the  North-South  distance  in 
kilometers. 

(7)  DIST  is  the  distance  between  the 
two  locations,  in  kilometers. 

5.  Section  1.959  is  added  to  subpart 
F  of  part  1  to  read  as  follows: 

§  1 .959    Computation  of  average  terrain 
elevation. 

Except  as  otherwise  specified  in 
§  90.309(a)(4)  of  this  chapter,  average 
terrain  elevation  must  be  calculated  by 
computer  using  elevations  from  a  30 
second  point  or  better  topographic  data 
file.  The  file  must  be  identified.  If  a  30 
second  point  data  file  is  used,  the 
elevation  data  must  be  processed  for 
intermediate  points  using  interpolation 
techniques;  otherwise,  the  nearest  point 
may  be  used.  In  cases  of  dispute, 
average  terrain  elevation  determinations 
can  also  be  done  manually,  if  the  results 
differ  significantly  from  the  computer 
derived  averages. 

(a)  Radial  average  terrain  elevation  is 
calculated  as  the  average  of  the 
elevation  along  a  straight  line  path  from 
3  to  16  kilometers  (2  and  10  miles) 
extending  radially  from  the  antenna  site. 
If  a  portion  of  the  radial  path  extends 
over  foreign  territory  or  water,  such 
portion  must  not  be  included  in  the 
computation  of  average  elevation  unless 
the  radial  path  again  passes  over  United 
States  land  between  16  and  134 
kilometers  (10  and  83  miles)  away  from 
the  station.  At  least  50  evenly  spaced 
data  points  for  each  radial  should  be 
used  in  the  computation. 

(b)  Average  terrain  elevation  is  the 
average  of  the  eight  radial  average 
terrain  elevations  (for  the  eight  cardinal 
radials). 

(c)  For  locations  in  Dade  and  Broward 
Counties,  Florida,  the  method 
prescribed  above  may  be  used  or 
average  terrain  elevation  may  be 
assumed  to  be  3  meters  (10  feet). 

§1.1102    [Amended] 

6.  Section  1.1102  is  revised  by 
removing  paragraph  (16)(h). 

§1.2003    [Amended] 

7.  Section  1.2003  is  revised  by 
removing  the  phrase  "FCC  409  Airborne 
Mobile  Radio  Telephone  License 
Application;" 

PART  22— PUBLIC  MOBILE  SERVICES 

8.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  222,  303,  309  and 
332. 

9.  Section  22.1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 


§22.1     Basis  and  purpose. 

***** 

(b)  Purpose.  The  purpose  of  these 
rules  is  to  establish  the  requirements 
and  conditions  under  which  domestic 
radio  stations  may  be  licensed  and  used 
in  the  Public  Mobile  Services. 

10.  Section  22.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§22.3    Authorization  required. 

***** 

(b)  Authority  for  subscribers  to 
operate  mobile  or  fixed  stations  in  the 
Public  Mobile  Services,  except  for 
certain  stations  in  the  Rural 
Radiotelephone  Service,  is  included  in 
the  authorization  held  by  the  licensee 
providing  service  to  them.  Subscribers 
are  not  required  to  apply  for,  and  the 
FCC  does  not  accept  applications  from 
subscribers  for,  individual  mobile  or 
fixed  station  authorizations  in  the 
Public  Mobile  Services,  except  that 
individual  authorizations  are  required 
to  operate  rural  subscriber  stations  in 
the  Rural  Radiotelephone  Service, 
except  as  provided  in  §  22.703. 

11.  Section  22.7  is  revised  to  read  as 
follows: 

§22.7    General  eligibility. 

Any  entity,  other  than  those 
precluded  by  section  310  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  310,  is  eligible  to  . 
hold  a  licen,se  under  this  part. 
Applications  are  granted  only  if  the 
applicant  is  legally,  financially, 
technically  and  otherwise  qualified  to 
render  the  proposed  service. 

12.  Amend  §  22.99  as  follows:   .• 

a.  Revise  the  definitions  of  Air- 
Ground  Radiotelephone  Service, 
Cellular  Radiotelephone  Service, 
Channel,  Communications  channel. 
Control  channel.  Ground  station. 
Offshore  Radiotelephone  Service,  Public 
Mobile  Services,  and  Rural 
Radiotelephone  Service. 

b.  Remove  the  definitions  of  "Meteor 
burst  propagation  mode,"  "Radio 
Common  Carrier."  and  "Wireline 
Common  Carrier." 

c.  Remove  the  reference  to  "Air- 

•  ground  Radiotelephone  Service"  and 
add  in  its  place  "Air-Ground 
Radiotelephone  Service"  wherever  it 
appears. 
"The  revisions  read  as  follows: 

§22.99    Definitions. 

***** 

Air-Ground  Radiotelephone  Service. 
A  radio  ser\'ice  in  which  licensee  are 
authorized  to  offer  and  provide  radio 
telecommunications  service  for  hire  to 
subscribers  in  aircraft. 
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13.  Section  2: 
revising  paragra  3 
follows: 


143  is  amended  by 
h  (d)(4)  to  read  as 


§  22.143    Construction  prior  to  grant  of 
application. 


(d)* 

(4)  For  any 
that  would 
§17.7  of  this 


cc  nstruction  or  alteration 
exce  3d  the  requirements  of 
ch  ipter,  the  licensee  has 


notified  the  appropriate  Regional  Office 
of  the  Federal  Aviation  Administration 
(FAA  Form  7460-1).  filed  a  request  for 
antenna  height  clearance  and 
obstruction  marking  and  lighting 
specifications  (FCC  Form  854)  with  the 
FCC  at  WTB,  Database  Management 
Division,  Analysis  and  Development 
Branch,  1120  Fairfield  Road,  Gettysburg, 
PA  17325  or  electronically  via  the  FCC 
Antenna  Structure  Registration 
homepage,  http://wireless.fcc.gov/ 
antenna/; 


§22.157    [Removed] 

14.  Remove  §22.157. 

§22.159    [Removed] 

15.  Remove  §22.159. 

§22.161     [Removed] 

16.  Remove  §22.161. 

17.  Section  22.351  is  revised  to  read 
as  follows: 

§  22.351    Channel  assignment  policy. 

The  channels  allocated  for  use  in  the 
Public  Mobile  Services  are  listed  in  the 
applicable  subparts  of  this  part. 
Channels  and  channel  blocks  are 
assigned  in  such  a  manner  as  to 
facilitate  the  rendition  of  service  on  an 
interference-free  basis  in  each  service 
area.  Except  as  otherwise  provided  in 
this  part,  each  channel  or  channel  block 
is  assigned  exclusively  to  one  licensee 
in  each  service  area.  All  applicants  for, 
and  licensees  of,  stations  in  the  Public 
Mobile  Services  shall  cooperate  in  the 
selection  and  use  of  channels  in  order 
to  minimize  interference  and  obtain  the 
most  efficient  use  of  the  allocated 
spectrum. 

18.  Section  22.352  is  amended  by 
revising  the  undesignated  paragraph 
and  paragraph  (c)(7)  to  read  as  follows: 

§  22.352    Protection  from  interference. 

Public  Mobile  Service  stations 
operating  in  accordance  with  applicable 
FCC  rules  and  the  terms  and  conditions 
of  their  authorizations  are  normally 
considered  to  be  non-interfering. 
***** 

(c)  *    *    * 

(7)  In-building  radiation  systems.  No 
protection  is  provided  against 
interference  to  the  service  of  in-building 
radiation  systems. 

§22.361     [Removed] 

19.  Section  22.361  is  removed. 

§22.363    [Removed] 

20.  Section  22.363  is  removed. 

§22.373    [Removed] 

21.  Section  22.373  is  removed. 


§22.379    [Removed] 

22.  Section  22.379  is  removed. 

§22.381     [Removed] 

23.  Section  22.381  is  removed. 

§22.383    [Removed] 

24.  Section  22.383  is  removed. 

§22.415    [Removed] 

25.  Section  22.415  is  removed. 

26.  Section  22.503  is  amended  by 
adding  paragraph  (g)(4)  to  read  as 
follows: 

§22.503    Paging  geographic  area 
authorizations. 

***** 
(g)  *   *   * 

(4)  The  application  is  for  a  minor 
modification  of  license  to  expand  a 
licensee's  composite  interference 
contour  over  water  on  a  secondary,  non- 
interference basis  under  §  1.929(c)(1)  of 
this  chapter. 


§22.539    [Removed] 

27.  Section  22.539  is  removed. 

28.  Section  22.563  is  revised  to  read 
as  follows: 


Provision  of  rural  radiotelephone 


§22.563 
service. 

Channels  in  the  frequency  ranges 
152.03-152.81,  157.77-158.67,  454.025- 
454.650  and  459.025-459.650  MHz, 
inclusive,  are  also  allocated  for 
assignment  in  the  Rural  Radiotelephone 
Service. 

§22.569    [Removed] 

29.  Section  22.569  is  removed. 

§22.591     [Amended] 

30.  Section  22.591  is  amended  by 
removing  the  table  entitled  "Microwave 
channels,"  and  by  removing  and 
reserving  paragraph  fb). 

31.  Section  22.593  is  revised  to  read 
as  follows: 

§22.593    Effective  radiated  power  limits. 

The  effective  radiated  power  of  fixed 
stations  operating  on  the  channels  listed 
in  §  22.591  must  not  exceed  150  Watts. 

32.  Section  22.601  is  amended  by 
revising  the  undesignated  paragraph  to 
read  as  follows: 

§  22.601     Assignment  of  microwave 
channels. 

Assignment  of  the  2110-2130  and 
2160-2180  MHz  channels  (formerly 
listed  in  §  22.591)  is  subject  to  the 
transition  rules  in  §  22.602.  No  new 
systems  will  be  authorized  under  this 
part. 
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33.  Section  22.602  is  amended  by 
revising  the  undesignated  paragraph  to 
read  as  follows: 

§22.602    Transition  of  the  2110-2130  and 
2160-2180  MHz  channels  to  emerging 
technologies. 

The  2110-2130  and  2160-2180  MHz 
microwave  charmels  (formerly  listed  in 
§  22.591)  have  been  allocated  for  use  by 
emerging  technologies  (ET)  services.  No 
new  systems  will  be  authorized  under 
this  part.  The  rules  in  this  section 
provide  for  a  transition  period  during 
which  existing  Paging  and 
Radiotelephone  Service  (PARS) 
licensees  using  these  channels  may 
relocate  operations  to  other  media  or  to 
other  fixed  channels,  including  those  in 
other  microwave  bands.  For  PARS 
licensees  relocating  operations  to  other 
microwave  bands,  authorization  must  be 
obtained  under  Part  101  of  this  chapter. 
***** 

34.  Section  22.625  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  22.625    Transmitter  locations. 

***** 

(a)  928-960  MHz.  In  this  fi-equency 
range,  the  required  minimum  dista^ce 
sepajation  between  co-channel  fixed 
transmitters  is  113  kilometers  (70 
miles). 
***** 

35.  Section  22.655  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  22.655    Channel  usage. 

***** 

(a)  In  Alaska,  channels  42.40,  44.10, 
44.20  and  45.90  MHz  are  allocated  for 
assignment  to  transmitters  providing 
rural  radiotelephone  service  using 
meteor  burst  propagation  modes,  subject 
to  the  provisions  of  §  22.729. 
***** 

36.  Section  22.725  is  amended  by 
revising  the  section  heading  and  the  text 
of  the  undesignated  paragraph  to  read  as 
follows: 

§  22.725    Channels  for  conventional  rural 
radiotelephone  stations  and  basic 
exchange  telephone  radio  systems. 

The  following  channels  are  allocated 
for  paired  assignment  to  transmitters 
that  provide  conventional  rural 
radiotelephone  service  and  to 
transmitters  in  basic  exchange 
telephone  radio  systems.  These 
channels  may  be  assigned  for  use  by 
central  office  or  rural  subscriber  stations 
as  indicated,  and  interoffice  stations. 
These  channels  may  be  assigned  also  for 
use  by  relay  stations  in  systems  where 
it  would  be  impractical  to  provide  rural 
radiotelephone  service  without  the  use 
of  relay  stations.  All  channels  have  a 


bandwidth  of  20  kHz  and  are  designated 
by  their  center  frequencies  in 
MegaHertz. 

***** 

37.  Section  22.757  is  revised  to  read 
as  follows: 

§22.757    Channels  for  basic  exchange 
telephone  radio  systems. 

The  charmels  listed  in  §  22.725  are 
also  allocated  for  paired  assignment  to 
transmitters  in  basic  exchange 
telephone  radio  systems. 

§22.805    [Removed] 

38.  Section  22.805  is  removed. 

39.  Section  22.815  is  revised  to  read 
as  follows: 

§  22.815    Construction  period  for  general 
aviation  ground  stations. 

The  construction  period  (see  §  1.946) 
for  general  aviation  ground  stations  is 
12  months. 

§22.871     [Removed] 

40.  Section  22.871  is  removed. 

41.  Section  22.1003  is  revised  to  read 
as  follows: 

§  22.1 003    General  eligibility. 

Any  entity,  other  than  those 
precluded  by  section  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  310,  is  eligible  to 
hold  a  license  under  this  subpart. 
Applications  are  granted  only  if  the 
applicant  is  legally,  financially, 
technically  and  otherwise  qualified  to 
render  the  proposed  service. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

42.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sections  4{i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i).  161, 
303(g),  303(r),  332(c)(7). 

43.  Section  90.309  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  90.309    Tables  and  figures. 

(a)  *  *  * 

(1)  Using  the  method  specified  in 
§  1.958  of  this  chapter,  determine  the 
distances  (i)  between  the  proposed  land 
mobile  base  station  and  the  protected 
cochannel  television  station  and  (ii) 
between  the  proposed  land  mobile  base 
station  and  the  protected  adjacent 
channel  television  station.  If  the  exact 
mileage  does  not  appear  in  table  A  for 
protected  cochannel  television  stations 
(or  table  B  for  channel  1 5  in  New  York 
and  Cleveland  and  channel  16  in 
Detroit)  or  table  E  for  protected  adjacent 
channel  television  stations,  the  next 


lower  mileage  separation  figure  is  to  be 
used. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  15 

[ET  Docket  No.  03-122;  FCC  03-110] 

Unlicensed  Devices  in  the  5  GHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  rules  governing  the  operation 
of  unlicensed  National  Information 
Infrastructure  (U-NII)  devices, 
including  Radio  Local  Area  Networks 
(RLANs),  to  make  available  an 
additional  255  megahertz  of  spectrum  in 
the  5.47-5.725  GHz  band.  This  will 
increase  the  spectrum  available  to 
unlicensed  devices  in  the  5  GHz  region 
of  the  spectrum  by  nearly  80%,  and,  it 
represents  a  significant  increase  in  the 
spectrum  available  for  unlicensed 
devices  across  the  overall  radio 
spectrum.  We  believe  that  the  increased 
available  capacity  gained  from  access  to 
an  additional  255  megahertz  of 
spectrum,  coupled  with  the  ease  of 
deployment  and  operational  flexibility 
provided  by  our  U-NII  rules,  will  foster 
the  development  of  a  wide  range  of  new 
and  innovative  unlicensed  devices  and 
lead  to  increased  wireless  broadband 
access  and  investment. 
DATES:  Written  comments  are  due 
September  3,  2003,  and  reply  comments 
are  due  September  23,  2003. 
ADDRESSES:  Federal  Communications, 
Marlene  H.  Dortch,  Office  of  the 
Secretary,  445  12th  Street,  SW., 
Washington.  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ahmed  Lahjouji,  Office  of  Engineering 
and  Technology.  (202)  411-2061:  TTY 
(202)  418-2989,  e-mail: 
Ahmed.Lahjouji@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summarx'  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  ET  Docket  03- 
122,  FCC  03-122,  adopted  May  15. 
2003,  and  released  June  4,  2003.  The 
full  text  of  this  document  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  also  may 
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lead  to  increased  wireless  broadband 
access  and  investment.  Also,  this 
proposal  would  align  the  frequency 
bands  used  by  U-NII  devices  with  those 
in  other  parts  of  the  world,  thus 
decreasing  development  and 
manufacturing  costs  for  U.S. 
manufacturers  by  allowing  for  the  same 
digital  communications  products  to  be 
used  in  most  other  parts  of  the  world. 

2.  In  addition  to  proposing  to  make 
more  spectrum  available  for  use  by  U- 
NII  devices,  we  proposed  several  other 
changes  to  the  Table  of  Frequency 
Allocations  to  accommodate  the  needs 
of  other  radio  services  operating  in  the 
5  GHz  region  of  the  spectrum. 
Specifically,  we  proposed  to  modify  the 
U.S.  Table  of  Frequency  Allocations  in 
Part  2  of  the  rules  to  upgrade  the  status 
of  the  Federal  Government 
Radiolocation  service  to  primary  in  the 
5.46-5.65  GHz  band.  We  also  proposed 
to  upgrade  the  status  of  the  non-Federal 
Government  radiolocation  to  primary  in 
the  5.47-5.65  GHz  band.  We  further 
proposed  to  add  primary  allocations  for 
the  Federal  Government  and  secondary 
allocations  for  the  non-Federal 
Government  Space  Research  Service 
(active)  (SRS)  in  the  5.35-5.57  GHz 
band  and  the  Earth  Exploration-Satellite 
Service  (active)  (EESS)  in  the  5.46-5.57 
GHz  band.  We  also  proposed  to  modify 
certain  technical  requirements  for  U-NII 
devices  in  the  part  15  rules  to  protect 
various  radio  services  against  harmful 
interference.  Our  proposals  are 
consistent  with  the  U.S.  World 
Radiocommunication  Conference  2003 
(WRC-03)  position  regarding  this  band. 

Proposed  Changes  to  the  Table  of 
Frequency  Allocations 

3.  We  proposed  to  implement  the 
following  allocations  consistent  with 
the  U.S.  proposals  to  the  WRC-03.  First, 
we  proposed  to  modify  the  U.S.  Table 
of  Frequency  Allocations  in  part  2  of  the 
rules  to  upgrade  the  status  of  the 
Federal  Government  Radiolocation 
service  to  primary  in  the  5.46-5.65  GHz 
band.  We  will  similarly  upgrade  the 
status  of  the  non-Federal  Government 
Radiolocation  ser\'ice  to  co-primary  in 
the  5.47-5.65  GHz  band  so  that  we  do 
not  disadvantage  non-Government 
licensees.  These  bands  are  used  by  non- 
Federal  Government  broadcast  weather 
radar  stations.  We  note  that  the  Federal 
Radiolocation  service  already  has  a 
primary  allocation  in  the  5.35-5.46  GHz 
band.  The  elevation  in  status  for  Federal 
Government  Radiolocation  along  with 
the  requirement  for  DFS  as  described 
below  will  ensure  that  these  existing 
services  are  protected  from  interference 
from  U-NII  devices.  We  further 
proposed  to  add  primary  allocations  for 


the  Federal  Government  and  secondary 
allocations  for  the  non-Federal 
Government  for  the  Space  Research 
Service  (active)  (SRS)  in  the  5.35-5.57 
GHz  band  and  the  Earth  Exploration- 
Satellite  Service  (active)  (EESS)  in  the 
5.46-5.57  GHz  band.  We  seek  comment 
on  these  proposals. 

4.  In  the  U.S.,  part  15  unlicensed 
devices  including  U-NII  devices  operate 
on  a  non-interference  basis  and  do  not 
operate  within  radio  services  listed  in 
the  Table  of  Frequency  Allocations. 
Instead,  part  15  devices  share  spectrum 
with  radio  services  on  the  basis  that 
they  may  not  cause  any  harmful 
interference  and  must  accept  any 
interference  that  may  be  received. 
Although  the  WECA' petition  and 
comments  request  an  allocation  of 
spectrum  for  unlicensed  U-NII  devices, 
they  also  request  operation  under  part 
15  of  the  rules.  We  thus  propose  to 
modify  our  part  15  rules  to  allow  U-NII 
devices  to  operate  in  the  5.470-5.725 
GHz  band  on  a  non-interference  basis, 
and  seek  comment  on  this  proposal.  We 
note  that  WRC-03  is  considering  a 
Mobile  allocation  for  the  5.150-5.350 
GHz  and  5.470-5.725  GHz  bands  and 
that  some  administrations  would  need  a 
Mobile  allocation  in  the  international    • 
Table  of  Frequency  Allocations  for 
RLANs  or  HiperLANs  to  operate  in  the 
bands.  Therefore,  the  U.S.  position  for 
WRC-03  supports  adoption  of  an 
international  Mobile  allocation  so  that 
these  devices  may  operate  throughout 
the  world. 

5.  Table  1  on  page  7  of  the  NPRM 
summarizes  all  the  allocation  proposed 
herein.  We  seek  comment  on  the 
proposed  changes  to  the  Table  of 
Frequency  Allocations.  Commenters  are 
requested  to  provide  a  technical 
analysis  to  substantiate  any  claims  of 
interference  which  may  be  caused  by 
operations  of  U-NII  devices  under  these 
proposed  rules. 

Proposed  Chqnges  to  U-NII  Rules 

6.  Technical  requirements.  Under  the 
existing  part  15  U-NII  rules,  there  are 
three  different  frequency  sub-bands 
available  to  U-NII  devices,  each  with  its 
own  set  of  technical  requirements  [e.g., 
transmit  power  and  antenna  gain),  based 
on  its  sharing  environment.  U-NII 
devices  operating  in  the  5.150-5.250 
GHz  sub-band  are  restricted  to  indoor 
operations  and  a  power  limit  of  200  mW 
e.i.r.p.  in  order  to  protect  co-channel 
Mobile  Satellite  Service  (MSS)  feeder 
links.  Because  of  the  relatively  low 
power  limit  and  indoor  usage 
requirement,  this  sub-band  is  most 
suitable  for  U-NII  devices  providing 
communications  links  between  devices 
separated  by  short  distances  indoors. 
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such  as  between  computing  devices 
within  a  room  or  in  adjoining  rooms. 
The  5.250-5.350  GHz  sub-band  may  be 
used  indouiB  and  outdoors  and  is 
limited  to  1  watt  e.i.r.p.  This  sub-band 
is  shared  with  the  Federal  Government 
Radiolocation  Service,  Earth 
Exploration  Satellite  Serx'ice  and  Space 
Research  Service.  This  U-NII  sub-band 
is  suitable  for  communications  links 
both  within  and  between  buildings  such 
as  for  campus-wide  local  area  networks. 
The  5.725-5.825  GHz  sub-band  may  be 
used  indoors  and  outdoors  with  power 
levels  up  to  4  watts  e.i.r.p.  This  U-NII 
sub-band  is  shared  with  Federal 
Government  Radiolocation,  Amateur. 
ISM,  and  other  part  15  devices  and  is 
suitable  for  communications  links 
within  and  among  buildings  and  over 
long  distances  through  use  of  high-gain 
antennas. 

7.  We  propose  tO  add  the  5.470-5.725 
GHz  band  to  the  U-NII  bands  with  the 
same  technical  requirements  that  applv 
to  the  existing  5.250-5.350  GHz  U-Nlf 
sub-band.  This  is  consistent  with  the 
WECA  petition  and  the  U.S.  position  for 
the  upcoming  WRC-03.  The  Federal 
Government  believes  that  the  power 
must  be  limited  to  1  watt  e.i.r.p.  to 
protect  incumbent  systems.  We  also 
believe  that  this  will  best  provide  for 
communications  among  devices  within 
and  among  buildings  where  demand  is 
greatest.  We  expect  that  the  100  MHz  of 
spectrum  that  is  already  available  at 
5.725-5.825  GHz  will  remain  sufficient 
for  higher  power  operations.  We  note  in 
particular  that  operations  over  longer 
distances  employ  directional  antennas 
that  allow  for  high  reuse  and  sharing  of 
the  spectrum,  which  mitigates  the  need 
for  additional  spectrum  for  these  types 
of  operations.  We  seek  comment  on  this 
analysis. 

8.  ARRL  argues  that  WECA,  in  its 
petition,  has  not  demonstrated  that  U- 
NII  devices  operating  in  the  5.650-5.725 
GHz  band  will  avoid  causing 
interference  to  the  Amateur  Radio 
service,  which  operates  on  a  secondary 
basis  in  this  band.  Our  review  of  ARRL's 
web  site  indicates  that  amateur  use  of 
this  band  is  limited  to  propagation 
beacons  and  possibly  some  limited 
satellite  use.  Roeder  comments  that 
there  is  little  ready  made  Amateur 
equipment  for  this  band  and  that  there 
are  only  a  few  rare  mountain  top  users 
of  this  band.  We  observe  that  amateurs 
already  share  the  5.725-5.825  GHz  band 
with  U-NII  devices  and  we  are  unaware 
of  any  complaints  of  interference. 
Further,  we  have'proposed  to  permit  a 
lower  e.i.r.p.  forU-NlI  devices 
operating  in  the  5.470-5.725  GHz  band 
(i.e.,  1  watt  e.i.r.p.)  than  for  the  existing 
5.725-5.825  GHz  band  [i.e.,  4  watts 


e.i.r.p.).  Therefore,  we  believe  that  U- 
NII  devices  can  operate  in  5.650-5.725 
GHz  band  without  causing  interference. 
Finally ,  U-NII  devices  in  this  band 
would  continue  to  operate  under  part  15 
of  our  rules  and  would  be  required  to 
eliminate  any  harmful  interference  that 
may  occur  to  the  Amateur  Radio  service. 
We  tentatively  conclude  that  the 
proposals  in  the  NPRM  are  adequate  to 
protect  the  Amateur  Radio  service  from 
interference.  We  seek  comment  on  this 
tentative  conclusion. 

9.  In  addition  to  applying  the  existing 
technical  requirements  for  the  5.250- 
5.350  GHz  sub-band  to  the  new  5.470- 
5.725  GHz  band,  to  ensure  protection  to 
existing  vital  DoD  radar  operations,  we 
are  proposing  that  U-NII  devices 
operating  in  both  the  existing  5.250- 
5.350  GHz  sub-band  and  the  new  5.470- 
5.725  GHz  sub-band  employ  a  listen- 
before-talk  mechanism  called  dynamic 
frequency  selection  (DFS).  DFS  is  an 
interference  avoidance  mechanism. 
Prior  to  the  start  of  any  transmissions, 
and  through  constant  monitoring,  the 
device  [e.g.,  RLAN)  equipped  with  such 
a  mechanism  monitors  the  radio 
environment  for  a  radar's  presence.  If 
the  U-NII  device  determines  that  a  radar 
is  present,  it  either  moves  to  another 
channel  or  enters  a  sleep  mode  if  no 
channels  are  available.  We  proposed 
that  U-NII  devices  be  required  to 
continuously  monitor  their  environment 
for  the  presence  of  radars  both  prior  to 
and  during  operation.  DoD  concurs  that 
the  use  of  DFS  at  the  thresholds 
proposed  will  provide  the  necessary 
protection  for  its  vital  radar  systems. 

10.  For  systems,  where  multiple 
devices  operate  under  a  central 
controller,  we  propose  that  only  the 
central  controller  be  required  to  have 
DFS  capability.  We  recognize  that  there 
may  be  devices  or  architectures 
developed,  where  remote  devices  are 
not  under  the  control  of  a  master  device. 
We  seek  comment  on  requiring  such 
devices  to  have  DFS.  We  also  invite 
comment  on  how  to  identify  remote 
units  that  operate  only  under  the  control 
of  a  central  controller. 

11.  The  U-NII  device's  ability  to 
reliably  detect  a  radar's  presence  in  the 
channel  depends  greatly  on  the  pulse 
characteristics  of  the  radar.  The  time  for 
which  the  radar  occupies  the  LI-NII 
channel  (dwell  time)  also  influences  the 
detection  probability.  The  problem 
arises  when  the  dwell  time  is  very  short 
as  is  the  case  for  frequency  hopping 
radars.  In  this  case,  the  subject  radar 
signal  is  characterized  as  a  receive 
signal  strength  (RSS)  equal  to  or  greater 
than  the  DFS  detection  threshold  level 
within  the  U-NII  device's  channel 
bandwidth  (e.g.,  typically  18  MHz  for 


devices  operating  under  IEEE  802.11(a)). 
The  radar  signal  has  a  bandwidth  of  1 
MHz  and  a  pulse  repetition  rate  (PRR) 
in  the  range  200-4000  pulsos/s,  where 
the  nominal  pulse  width  is  in  the  range 
of  1  to  20  microseconds.  We  seek 
comment  on  the  minimum  number  of 
pulses  and  the  observation  time 
required  for  reliable  detection. 

12.  We  are  also  proposing  to  require 
a  transmit  power  control  (TPC) 
mechanism  in  the  5.470-5.725  GHz 
band  to  further  reduce  the  potential  for 
impact  on  EESS  and  SRS  operations. 
TPC  is  a  feature  intended  to  adjust  the 
transmitter's  output  power  based  on  the 
signal  level  at  the  receiver.  TPC  will 
allow  the  transmitter  to  operate  at  less 
than  the  maximum  power  for  most  of 
the  time.  As  the  signal  level  at  the 
receiver  rises  or  falls,  the  transmit    ' 
power  will  be  decreased  or  increased  as 
needed.  Because  TPC  equipped  devices 
adjust  their  transmit  power  to  the 
minimum  necessary  to  achieve  the 
desired  performance,  the  average 
interference  power  from  a  large  number 
of  devices  is  reduced,  the  power 
consumption  is  minimized  and  network 
capacity  is  increased.  Consistent  with 
the  U.S.  proposals  to  the  WRC-03,  we 
are  proposing  that  U-NU  devices 
employ  a  TPC  mechanism  that  w  ill 
ensure  a  6  dB  drop  in  power  when 
triggered.  We  seek  comment  on  what  the 
appropriate  triggering  mechanism  will 
be.  For  example,  should  TPC  seek  to 
keep  a  receiver  parameter  such  as 
received  signal  strength,  bit  error  rate,  or 
block  error  rate  below  a  certain 
threshold?  How  long  will  a  pair  of  U- 
NII  devices  have  to  adjust  their  link 
powers?  Will  it  be  necessaiy  to  require  , 
U-NII  devices  to  employ  TPC  if  their 
maximum  power  is  3  dB  or  more  below 
the  maximum  permitted  under  the 
rules?  How  should  TPC  be  applied  to 
system  configurations  where  multiple    . 
devices  may  operate  under  the  control 
of  a  central  device. 

13.  Test  procedures.  We  seek 
comment  on  appropriate  test  procedures 
needed  to  ensure  compliance  with  the 
DFS  and  TPC  requirements  proposed  in 
this  proceeding.  We  note  that  the 
operational  requirements  for  DFS  are 
well  defined  in  the  applicable  industry 
standards.  We  observe  that  while  TTC 
has  been  agreed  to  as  a  general 
requirement,  its  operational  details  are 
still  under  development.  Therefore,  we 
particularly  seek  comment  on  the  means 
by  which  devices  can  be  tested  for 
compliance  with  TPC  requirements  to 
implement  reduced  power  without 
placing  unnecessary  restrictions  on 
device  design.  We  also  seek  comment 
on  the  extent  to  which  devices  under 
development  that  may  have  unique  or 
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novel  transmi!  sion  waveforms  may 
require  specia  measurement 
instrumentatic  n  settings  (e.g.. 
integration  tini  es)  that  differ  from  those 
used  for  measi  ring  compliance  for 
existing  U-NII  band  devices. 

14.  Transitu  n  period  for  U-NII 
equipment  opf  rating  in  the  5.250-5.350 
GHz  band.  U-IJII  devices  currently 
operate  in  this  aand  without  DPS 
capability.  As  i  result,  we  recognize  that 
some  period  oi  time  will  be  needed  to 
implement  the  new  DPS  requirement  for 
U-NII  equipmc  nt  operating  in  the 
5.250-5.350  G  Iz  band.  We  propose  that 
the  DPS  requir  jment  for  the  5.250-5.350 
GHz  band  effec  tive  for  U-NII  equipment 
that  is  certifiec  after  one  year  from  the 
date  of  publica  ion  of  the  Report  and 
Order  in  this  p  oceeding  in  the  Federal 
Register.  We  bi  dieve  that  this  should  be 
sufficient  time  for  equipment  devices 
operating  in  th  ?  5.250-5.350  GHz  band 
that  are  import  3d  or  shipped  in 
interstate  comi  lerce  on  or  after  two 
years  from  the  late  of  publication  in  the 
Federal  Registi  ir  comply  with  these 
standards.  We  )elieve  that  most  affected 
products  will  1  e  redesigned  within  this 
three-year  time  frame  and  that 
compliance  vvi  h  this  proposal  would 
not  cause  an  ui  treasonable  burden  on 
industry.  Comi  lents  are  requested  on 
these  proposed!  transition  provisions. 
We  are  proposing  to  require  that  U— Nil 
equipment  operating  in  the  new 
spectrum  at  S.-l  70-5.725  GHz  meet  all 
the  technical  n  quirements,  including 
DPS  and  TPC.  4>n  the  effective  date  of 
these  rules. 


Order  Clauses 


15.  Pursuant 
302(a).  303,  30 
the  Communicit 
amended.  4 
301.  302(a).  30 
and  336,  the 
making  is  here 

16.  It  is  further 
Commission's 
Governmental 
Information 
this  notice  of 
including  the 
Flexibility  Ana 
Counsel  for 
Business  Adm 


LI, S.I 


net 


Celt 


pof 


Initial  Regidat^ry 

17.  As  requi 
Flexibility  Act 
Commission  h 


'  SfP  5  U.S.C.  60: 
spf;.  has  Ix^en  aniei 
Amerira  Advaiu.i! 
184-112.  110  Stilt. 
oftheCWAAAist 
Enforcement  Fairn 


to  sections  1.  4.  301. 
309,  316.  and  332  of 
ions  Act  of  1934,  as 
C.  sections  151.  154. 
307. 309,  316, 332.  334. 
ice  of  proposed  rule 

)y  adopted, 
ordered  that  the 

jonsumer  and 

\f fairs  Bureau,  Reference 
er,  shall  send  a  copy  of 
posed  rule  making. 
I|iitial  Regulatory 

ysis,  to  the  Chief 
Advocacy  of  the  Small 
istration. 


1 11 


Flexibility  Analysis 

by  the  Regulatory 
jf  1980  as  amended,'  the 
prepared  this  present 


r;d 


<  s 


The  RFA,  .w  5  U.S.C.  601  Pt 

nltod  by  the  Conlrac:!  Willi 

n  enl  Act  of  1996.  Public  Law 

i47(1996)(f:WAAA').  Titlfrll 

Small  Business  Regutatorv 

Aclof  1996("SBREFA  ■). 


Initial  Regulator^'  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
Notice  of  Proposed  Bulemaking 
{"NPRM").  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  in 
paragraph  31  of  the  item.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).-  In 
addition,  the  NPRM  and  IPRA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register.  * 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

18.  This  NPRM  proposes  to  amend 
part  1 5  of  our  rules  governing  the 
operation  of  unlicensed  National 
Information  Infrastructure  (U-NII) 
devices,  including  Radio  Local  Area 
Networks  (RLANs),  to  make  available  an 
additional  255  megahertz  of  spectrum  in 
the  5.47-5.725  GHz  band  for  the  growth 
and  development  of  unlicensed  wireless 
broadband  networks.  This  action 
responds  to  the  petition  for  rule  making 
submitted  by  the  Wireless  Ethernet 
Compatibility  Alliance  (WECA — now 
known  as  Wi-Fi  Alliance).^ 

19.  In  addition  to  proposing  to  make 
more  spectrum  available  for  use  by  U- 
NII  devices,  the  Notice  also  proposes 
several  other  rules  changes  in  the  5  GHz 
band  that  will  further  facilitate  the  use 
of  this  band  for  U-NII  devices,  while  at 
the  same  time  ensuring  sufficient 
protection  for  various  incumbents  in  the 
band.  Specifically,  it  proposes  to  modify 
the  U.S.  Table  of  Frequency  Allocations 
in  part  2  of  the  rules  to  upgrade  the 
status  of  the  Federal  Government 
Radiolocation  service  to  primary  in  the 
5.46-5.65  GHz  band.  It  similarly 
proposes  to  upgrade  the  non-Federal 
Government  radiolocation  service  to 
primary  in  the  5.47-5.65  GHz  band.  It 
further  proposes  to  add  primary 
allocations  for  the  Federal  Government 
and  the  non-Federal  Government  Space 
Research  Service  (active)  (SRS)  in  the 
5.35-5.46  GHz  band  and  the  Earth 
Exploration-Satellite  Service  (active) 
(EESS)  and  SRS  (active)  in  the  5.46-5.57 
GHz  band.. 

20.  The  NPRM  also  proposes  to 
modify  certain  technical  requirements 
for  U-NII  devices  in  the  part  15  rules. 


-•  Set!  5  U.S.C,  K03(a). 

'.See  5  U.S.C.  603(a). 

■•  Sffi  WECA  Petition  for  Rulemaking.  RVr-10371 . 
filed  on  January  1,5.  2002.  Public  Notice  RepoiCN'(>- 
2527.  lanuarv-  29.  2002. 


In  addition  to  applying  the  existing 
technical  requirements  for  the  5.250- 
5.350  GHz  sub-band  to  the  new  5.470- 
5.725  GHz  band,  it  proposes  that  U-NII 
devices  operating  in  both  the  existing 
5.250-5.350  GHz  sub-band  and  the  new 
5.470—5.725  GHz  sub-band  employ  a 
listen-before-talk  mechanism  called 
dynamic  frequency  selection  (DPS).  DPS 
is  an  interference  avoidance 
mechanism.  Prior  to  start  of  any 
transmissions,  and  through  constant 
monitoring,  the  device  (e.g.,  RLu'VN) 
equipped  with  such  a  mechanism 
monitors  the  radio  environment  for  a 
radar's  presence.  If  the  U-NIl  device    ^ 
determines  that  a  radar  signal  is  present, 
it  either  moves  to  another  channel  or 
enters  a  sleep  mode  if  no  channels  are 
available.  The  Notice  seeks  comments 
regarding  alternative  DPS  requirements 
for  various  U-NII  operating  conditions. 
For  example,  in  point-to-multi-point 
systems,  it  may  not  be  necessary  that 
DPS  be  required  for  both  the  controlling 
station  and  slaves  (e.g.,  devices 
designed  as  clients  only)  as  long  as  the 
DPS  timing  requirements  are  met.  The 
NPRM  invites  comments  on  whether 
DPS  should  be  applied  to  the 
controlling  stations  (e.g..  Hub,  AP)  as 
well  as  to  slaves. 

21.  The  NPRM  also  proposes  to 
require  a  transmit  power  control  (TPC) 
mechanism  in  the  5.470-5.725  GHz 
band  to  further  reduce  the  potential  for 
impact  on  EESS  and  SRS  operations. 
TPC  is  a  feature  intended  to  adjust  the 
transmitter's  output  power  based  on  the 
signal  level  at  the  receiver.  TPC  will 
allow  the  transmitter  to  operate  at  less 
than  the  maximum  power  for  most  of 
the  time.  As  the  signal  level  at  the 
receiver  rises  or  falls,  the  transmit 
power  will  be  decreased  or  increased  as 
needed.  Because  TPC  equipped  devices 
adjust  their  transmit  power  to  the 
minimum  necessary  to  achieve  the 
desired  performance,  the  average 
interference  power  from  a  large  number 
of  devices  is  reduced,  the  power 
consumption  is  minimized  and  network 
capacity  is  increased.  The  NPRM  seeks 
coniments  regarding  what  the 
appropriate  triggering  mechanism  might 
be  and  how  long  the  U-NIl  device  might 
need  to  adjust  its  power?  It  also  asks  for 
comments  on  the  necessity  of  requiring 
all  U-NII  devices  to  employ  TPC.  For 
example,  in  some  point-to-multipoint 
system  configurations,  U-NII  devices 
may  be  designed  to  function  only  with 
a  particular  controller  or  hub.  Should 
only  the  controlling  point  or  hub  be 
required  to  employ  TPC  in  this 
configuration?  Some  U-NII  devices  will 
be  designed  to  operate  with  a  maximum 
e.i.r.p.  below  what  the  rules  allow. 
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Should  these  devices  be  exempt  from 
the  TPC  requirement? 

22.  The  NPRM  seeks  comment  on 
appropriate  test  procedures  needed  to 
ensure  compliance  with  the  DPS  and 
TPC  requirements  proposed  in  this 
proceeding.  It  notes  that  the  operational 
requirements  for  DPS  are  well  defined 
in  the  applicable  industry  standards.^'  It 
particularly  seeks  comment  on  means 
by  which  devices  can  be  tested  for 
compliance  with  TPC  requirements  to 
implement  reduced  power  without 
placing  unnecessary  restrictions  on 
device  design.  It  also  seeks  comment  on 
the  extent  to  which  devices  under 
development  with  unique  and  novel 
transmission  waveforms  may  require 
special  measurement  instrumentation 
settings  (e.g.,  integration  times)  that 
differ  from  those  used  for  measuring 
compliance  for  existing  U-NII  band 
devices. 

23.  U-NII  devices  currently  operate  in 
the  5.250-5.350  GHz  band  without  DPS 
capability.  As  a  result,  some  period  of 
time  will  be  needed  to  implement  the 
new  DPS  requirement  for  U-NII 
equipment  operating  in  the  5.250-5.350 

,  GHz  band.  The  NPRM  proposes  that  the 
DPS  requirement  for  the  5.250-5.350 
GHz  band  effective  for  U-NII  equipment 
that  is  certified  after  one  year  from  the 
date  of  publication  of  the  Report  and 
Order  in  this  proceeding  in  the  Federal 
Register.  It  also  proposes  to  require  that 
all  U-NII  devices  operating  in  the 
5.250-5.350  GHz  band  that  are  imported 
or  shipped  in  interstate  commerce  on  or 
after  three  years  from  the  date  the 
adopted  rules  are  published  in  the 
Federal  Register  comply  with  these 
standards.  The  Commission  believes 
that  most  affected  products  will  be 
redesigned  within  this  three-year  time 
frame  and  that  compliance  with  this 
proposal  would  not  cause  an 
unreasonable  burden  on  industry. 
Comments  are  requested  on  these 
proposed  transition  provisions.  The 
NPRM  proposes  that  U-NII  equipment 
operating  in  the  new  spectrum  at  5.470- 
5.725  GHz  meet  all  the  technical 
requirements,  including  DPS  and  TPC, 
on  the  effective  date  of  these  rules. 

B.  Legal  Basis 

24.  This  action  is  taken  pursuant  to 
sections  1,  4,  301,  302(a),  303,  307,  309, 
316,  332,  334,  and  336  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154,  301, 
302(a).  303,  307,  309.  316,  332,  334,  and 
336. 


C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

25.  The  RFA  directs  agencies  to 
provide  a  description  of.  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.''  The 
RFA  defines  the  term  'small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,  "  "small  organization," 
and  "small  business  concern"  under 
Section  3  of  the  Small  Business  Act.'' 
LInder  the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of 
operations;  and  (3)  meets  any  additional 
criteria  established  by  the  Small 
Business  Administration  (SBA)." 

26.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."" 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations."!  The  term  "small 
governmental  jurisdiction"  is  defined  as 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  fifty  thousand.""  As  of  1997, 
there  were  approximately  87.453 
governmental  jurisdictions  in  the 
United  States. i-  This  number  includes 
39.044  counties,  municipal 
governments,  and  townships,  of  which 
27,546  have  populations  of  fewer  than 
50,000  and  11,498  counties,  municipal 
governments,  and  townships  have 
populations  of  50,000  or  more.  Thus,  we 
estimate  that  the  number  of  small 
governmental  jurisdictions  is 
approximately  75,955  or  fewer. 

27.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  unlicensed 
communication*  devices  manufacturers. 
Therefore,  we  will  utilize  the  SBA 
definition  application  to  manufacturers 
of  Radio  and  Television  Broadcasting 
and  Communications  Equipment. 
According  to  the  SBA  regulations, 
unlicensed  transmitter  manufacturers 
must  have  750  or  fewer  employees  in 
order  to  qualify  as  a  small  business 


'  See  supra  note  36. 


'•iVe  use.  603(b)(3). 

■Id  601(3).  I 

»W.  632. 

"•5  U.S.C.  601(4).      ' 

'"  1992  Economic  Ci-nsus.  U.S.  Bureau  of  the 
Census.  Table  6  (special  tabulation  nf  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

•■5. U.S.C.  601(5). 

'- 1995  Census  of  Governments.  U.S.  Onsus 
Bureau.  I  'nited  States  Department  of  Qjmmerce. 
Statistical  Ab.stract  of  the  United  .States  (2000). 


concern.!  ^  Census  Bureau  indicates  that 
there  are  858  U.S.  companies  that 
manufacture  radio  and  television 
broadcasting  and  communications 
equipment,  and  the  778  of  these  firms 
have  fewer  than  750  employees  and 
would  be  classified  as  small  entities. '■• 
We  do  not  believe  this  action  would 
have  a  negative  impact  on  small  entities 
that  manufacture  unlicensed  U-NII 
devices.  Indeed,  we  believe  the  actions 
should  benefit  small  entities  because  it 
should  make  available  increased 
business  opportunities  to  small  entities. 
We  request  comment  on  these 
assessments.  < 

D.  Description  ofPrcjected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

28.  Part  15  transmitters  are  already 
required  to  be  authorized  under  the 
Commission's  certification  procedures 
as  a  prerequisite  to  marketing  and 
importation.  Under  the  proposals  in  the 
NPRA1,  manufacturers  will  be  required 
to  demonstrate  that  U-NII  devices 
operating  in  the  bands  5.250-5.350  GHz 
and  5.470-5.725  GHz  have  Dynamic 
Frequency  Selection  Capabilities. 
Additionally,  U-NII  devices  operating 
in  the  5.470-5.725  GHz  band  must 
exhibit  Transmit  Power  Control 
capabilities.  The  reporting  and 
recordkeeping  requirements  associated 
with  these  equipment  authorizations 
would  not  be  changed  by  the  rule 
revisions  proposed  in  this  NPRM. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

29.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities.  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  '•^' 


'^See  13  C:i-K  121.20  N.MCS  Code  33420  (SIC 
Code  3663).  Although  SBA  now  u.ses  the  \AICS 
classifications,  instead  of  SIC.  the  size  standard 
remain),  the  same. 

'^  See  I  ).S.  Depl.  of  Commerce.  1992  census  nl 
Transportation,  Communications  and  I'tiiities 
(issued  May  19951.  SIC  (;ategory  3663  (NAICS  Code 
34220). 

''■5U..S.C.  603(l). 
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F.  Federal  Ruhs 
Overlap,  or  Ci  nflict 
Rules. 

31.  None. 


List  of  Subject^  in  47  CFR  Parts  2  and 
15 

Coramunica  iions  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 
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That  May  Duplicate, 
id  With  the  Proposed 


Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  2  and  15  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1 .  The  authority  citation  for  part  2 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  proposed  to 
be  amended  by  revising  pages  56  and 

57. 

§2.106    Table  of  Frequency  Allocations. 

The  proposed  revisions  and  additions 
read  as  follows: 
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PART  15— RADIO  FREQUENCY 
DEVICES 

3.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302,  303,  304. 
307  and  544A. 

4.  Section  15.37  amended  by  adding 
paragraph  (1)  to  read  as  follows: 

§  1 5.37    Transition  provisions  for 
compliance  with  the  rules. 

***** 

(1)  U-NII  Equipment  operating  in  the 
5.25 — 5.35  GHz  band  that  are  authorized 
under  the  certification  procedure  on  or 
after  (1  year  after  publication  of  R&O  in 
ET  Docket  No.  03-122  in  the  Federal 
Register]  shall  comply  with  the  DPS 
requirement  specified  in  §  15.407.  All 
U-NII  Equipment  operating  in  the  5.25- 
5.35  GHz  band  that  are  manufactured  or 
imported  on  or  after  [2  years  from 
publication  of  R&O  in  ET  Docket  No. 
03-122  in  the  Federal  Register]  shall 
comply  with  the  DPS  requirement 
specified  in  §  15.407.  Equipment 
authorized,  imported  or  manufactured 
prior  to  these  dates  shall  comply  with 
the  requirements  for  U-NII  Equipment 
operating  in  the  5.25-5.35  GHz  band 
that  were  in  effect  immediately  prior  to 
[60  days  after  publication  of  R&O  in  ET 
Docket  No.  03-122  in  the  Federal 
Register]. 

5.  Section  15.401  is  revised  to  read  as 
follows: 

§15.401     Scope. 

This  subpart  sets  out  the  regulations 
for  unlicensed  National  Information 
Infrastructure  (U-NII)  devices  operating 
in  the  5.15—5.35  GHz,  5.47—5.725  GHz 
and  5.725—5.825  GHz  bands. 

4.  Section  15.403  is  revised  to  read  as 
follows: 

§15.403    Definitions. 

(a)  Access  Point  (AP).  A  U-NII 
transceiver  that  operates  either  as  a 
bridge  in  a  peer-to-peer  connection  or  as 
a  connector  between  the  wired  and 
wireless  segments  of  the  network. 

(b)  Available  Channel.  A  radio 
channel  on  which  a  Channel 
Availability  Check  has  not  identified  the 
presence  of  a  radar. 

(c)  Average  Symbol  Envelope  Power. 
The  average  symbol  envelope  power  is 
the  average,  taken  over  all  symbols  in 
the  signaling  alphabet,  of  the  envelope 
power  for  each  symbol. 

(d)  Channel  Availability  Check.  A 
check  during  which  the  U-NII  device 
listens  on  a  particular  radio  channel  to 
identify  whether  there  is  a  radar 
operating  on  that  radio  channel. 

(e)  Channel  Move  Time.  The  time 
needed  by  a  U-NII  device  to  cease  all 


transmissions  on  the  Operating  Channel 
upon  detection  of  a  signal  above  the 
DPS  detection  threshold.  Transmissions 
during  this  period  will  consist  of 
intermittent  management  and  control 
signals  required  to  facilitate  vacating  the 
Operating  Channel. 

(f)  Digital  modulation.  The  process  by 
which  the  characteristics  of  a  carrier 
wave  are  varied  among  a  set  of 
predetermined  discrete  values  in 
accordance  with  a  digital  modulating 
function  as  specified  in  document  ANSI 
C63. 17-1998. 

(g)  Dynamic  Frequency  Selection 
(DPS)  is  a  mechanism  that  detects 
signals  from  other  systems  and  avoids 
co-channel  operation  with  these 
systems,  notably  radar  systems.  The 
DPS  process  shall  be  required  to  provide 
a  uniform  spreading  of  the  loading  over 
all  the  available  channels. 

(h)  DPS  Detection  Threshold.  The 
required  detection  level  defined  by 
detecting  a  received  signal  strength 
(RSS)  that  is  greater  than  a  threshold 
specified,  within  the  U-NII  device 
channel  bandwidth. 

(i)  Emission  bandwidth.  Por  purposes 
of  this  subpart  the  emission  bandwidth 
shall  be  determined  by  measuring  the 
width  of  the  signal  between  two  points, 
one  below  the  carrier  center  frequency 
and  one  above  the  carrier  center 
frequency,  that  are  26  dB  down  relative 
to  the  maximum  level  of  the  modulated 
carrier.  Determination  of  the  emissions 
bandwidth  is  based  on  the  use  of 
measurement  instrumentation 
employing  a  peak  detector  function  with 
an  instrument  resolution  bandwidth 
approximately  equal  to  1.0  percent  of 
the  emission  bandwidth  of  the  device 
under  measuremeirt. 

(j)  In-Service  Monitoring.  Monitoring 
of  the  Operating  Channel  to  check  that 
a  co-channel  radar  has  not  moved  or 
started  operation  within  range  of  the  U- 
NII  device. 

(k)  Non-Occupancy  Period.  The 
required  period  in  which,  once  a 
channel  has  been  recognized  as 
containing  a  radar  signal  by  a  U-NII 
device,  the  chainnel  will  not  be  selected 
as  an  available  channel. 

(1)  Operating  Channel.  Once  a  U-NII 
device  starts  to  operate  on  an  Available 
Channel  then  that  channel  becomes  the 
Operating  Channel. 

(m)  Peak  Power  Spectral  Density.  The 
peak  power  spectral  density  is  the 
maximum  power  spectral  density, 
within  the  specified  measurement 
bandwidth,  within  the  U-NII  device 
operating  band. 

(n)  Peak  Transmit  Power  The 
maximum  transmit  power  as  measured 
over  an  interval  of  time  of  at  most  30/ 
B  (where  B  is  the  26  dB  emission 


bandwidth  of  the  signal  in  hertz)  or  the 
transmission  pulse  duration  of  the 
device,  whichever  is  less,  under  all 
conditions  of  modulation. 

(o)  Power  Spectral  Density.  The  power 
spectral  density  is  the  total  energy 
output  per  unit  bandwidth  from  a  pulse 
or  sequence  of  pulses  for  which  the 
transmit  power  is  at  its  peak  or 
maximum  level,  divided  by  the  total 
duration  of  the  pulses.  This  total  time 
does  not  include  the  time  between 
pulses  during  which  the  transmit  power 
is  off  or  below  its  maximum  level. 

(p)  Pulse.  A  pulse  is  a  continuous 
transmission  of  a  sequence  of 
modulation  symbols,  during  which  the 
average  symbol  envelope  power  is 
constant. 

(q)  RLAN.  Radio  Local  Area  Network. 

(r)  Transmit  Power.  The  total  energy 
transmitted  over  a  time  inter\'al  of  at 
most  30/B  (where  B  is  the  26  dB 
emission  bandwidth  of  the  signal  in 
hertz)  or  the  duration  of  the 
transmission  pulse,  whichever  is  less, 
divided  by  the  interval  duration. 

(s)  Transmit  Power  Control  (TPCj.  A 
feature  that  enables  a  U-NII  device  to 
dynamically  switch  between  several 
transmission  power  levels  in  the  data 
transmission  process. 

(t)  U-NII  devices.  Intentional  radiators 
operating  in  the  frequency  bands  5.15 — 
5.35  GHz  and  5.470—5.825  GHz  that  use 
wideband  digital  modulation  techniques 
and  provide  a  wide  array  of  high  data 
rate  mobile  and  fixed  communications 
for  individuals,  businesses,  and 
institutions. 

7.  Section  15.407  is  amended  by 
revising  paragraph  (a)(2),  redesignating 
paragraphs  (b)(3)  through  (b)(6)  as 
paragraphs  (b)(4)  through  (b)(7),  adding 
a  new  paragraph  (b)(3)  and  paragraph 
(h)  to  read  as  follows: 

§  1 5.407    General  Technical  Requirements. 

fg\       *  *  * 

(2)  Por  the  5.25-5.35  GHz  and  5.47- 
5.725  GHz  bands,  the  peak  transmit 
power  over  the  frequency  bands  of        ' 
operation  shall  not  exceed  the  lesser  of 
250  mW  or  11  dBm  -t-  lOlog  B,  where  B 
is  the  26  dB  emission  bandwidth  in 
megahertz.  In  addition,  the  peak  power 
spectral  density  shall  not  exceed  11 
dBm  in  any  1  megahertz  band.  If 
transmitting  antennas  of  directional  gain 
greater  than  6  dBi  are  used,  both  the 
peak  transmit  power  and  the  peak 
power  spectral  density  shall  be  reduced 
by  the  amount  in  dB  that  the  directional 
gain  of  the  antenna  exceeds  6  dBi. 
*****  * 

(b)  *  *  * 

(3)  For  transmitters  operating  in  the 
5.47-5.725  GHz  band:  all  emissions 
outside  of  the  5.47-5.725  GHz  band 
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shall  not  excetd  an  EIRP  of -27  dBm/ 
MHz. 
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BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart18 
RIN  1018-AH92 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We.  the  Fish  and  Wildlife 
Service,  are  proposing  regulations  that 
would  authorize  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus  during 
year-round  oil  and  gas  industry 
(Industry')  exploration,  development, 
and  production  operations  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska.  Industry'  operations  for 
the  covered  period  are  similar  to  and 
include  all  activities  covered  by  the  3- 
year  Beaufort  Sea  incidental  take 
regulations  that  were  effective  from 
March  30,  2000,  through  March  31,  2003 
(65  FR  16828).  We  are  proposing  that 
this  rule  be  effective  for  approximately 
16  months  from  date  of  issuance. 

We  will  also  be  conducting  an 
evaluation  for  a  new  5-year  regulation 
based  on  a  petition  received  from 
Industry  on  August  23,  2002.  We  will 
work  to  assess  the  effects  of  Industry 
activities  for  the  requested  period  (5 
years)  and  expect  to  publish  a  longer 
term  proposed  rule  during  the  period 
that  this  rule  is  in  effect. 

We  propose  a  finding  that  the  total 
expected  takings  of  polar  bear  and 
Pacific  walrus  during  oil  and  gas 
industry  exploration,  development,  and 
production  activities  will  have  a 
negligible  impact  on  these  species  and 
no  unmitigable  adverse  impacts  on  the 
availability  of  these  species  for 
subsistence  use  by  Alaska  Natives.  We 
base  this  finding  on  the  results  of  9 
years  of  monitoring  and  evaluating 
interactions  between  polar  bears.  Pacific 
walrus,  and  Industry,  and  on  oil  spill 
trajectory  models,  polar  bear  density 
models,  and  independent  population 
recruitment  and  survival  models  that 
determine  the  likelihood  of  impacts  to 
polar  bears  should  an  accidental  oil 
release  occur.  We  are  seeking  public 
comments  on  this  proposed  rule. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  by  August  25,  2003. 
ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

1.  By  mail  to:  Craig  Perham,  Office  of 
Marine  Mammals  Management,  U.S. 
Fish  and  Wildlife  Service,  1011  East 
Tudor  Road,  Anchorage,  AK  99503. 

2.  By  Fax  to:  (907)  786-3816. 

3.  By  Internet,  electronic  mail  by 
sending  to:  FW7MMM@fws.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  RIN  1018- 
AH92"  and  your  name  and  return 
address  in  your  Internet  message  subject 
header.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  U.S.  Fish  and 
Wildlife  Service,  Office  of  Marine 
Mammals  Management,  (907)-786-3810 
or  1-800-362-5148. 

4.  By  hand-delivery  to:  Office  of 
Marine  Mammals  Management,  U.S. 
Fish  and  Wildlife  Service,  1011  East 
Tudor  Road,  Anchorage,  Alaska  99503. 

Comments  and  materials  received  in 
response  to  this  action  are  available  for 
public  inspection  during  normal 
working  hours  of  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  at  the  Office  of 
Marine  Mammals  Management,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Perham,  Office  of  Marine 
Mammals  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99503;  Telephone  907- 
786-3810  or  1-800-362-5148;  or 
Internet  craig_perham®fws.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1371(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (Act)  (16  U.S.C. 
1361-1407)  gives  the  Secretary  of  the 
Interior  (Secretary)  through  the  Director 
of  the  U.S.  Fish  and  Wildlife  Service 
(we)  the  authority  to  allow  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  marine  mammals,  in 
response  to  requests  by  U.S.  citizens 
(you)  [as  defined  in  50  CFR  18.27(c)l 
engaged  in  a  specified  activity  (other 
than  commercial  fishing)  in  a  specified 
geographic  region.  If  regulations 
allowing  such  incidental  taking  are 
issued,  we  can  issue  Letters  of 
Authorization  (LOA)  to  conduct 
activities  under  the  provisions  of  these 
regulations  when  requested  by  citizens 
of  the  United  States. 

We  propose  to  authorize  the 
incidental  taking  of  polar  bears  and 
Pacific  walrus  based  on  our  proposed 
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finding  using  the  best  scientific 
evidence  available  that  the  total  of  such 
taking  for  the  regulatory  period  will 
have  no  more  than  a  negligible  impact 
on  these  species  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for  taking 
for  subsistence  use  by  Alaska  Natives. 
These  regulations  set  forth:  (1) 
Permissible  methods  of  taking;  (2)  the 
means  of  effecting  the  least  practicable 
adverse  impact  on  the  species  and  their 
habitat  and  on  the  availability  of  the 
species  for  subsistence  uses;  and  (3) 
requirements  for  monitoring  and 
reporting. 

The  term  "take,"  as  defined  by  the 
Act,  means  to  harass,  hunt,  capture,  or 
kill,  or  attempt  to  harass,  hunt,  capture, 
or  kill,  any  marine  mammal. 
Harassment  as  defined  by  the  Act,  as 
amended  in  1994,  "means  any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild"  (the  Act  calls  this  type  of 
harassment  Level  A  harassment),  "or  (ii) 
has  the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering."  (the  Act  calls 
this  type  of  harassment  Level  B 
harassment).  As  a  result  of  1986 
amendments  to  the  Act,  we  amended  50 
CFR  18.27  [i.e..  regulations  governing 
small  takes  of  marine  mammals 
incidental  to  specified  activities)  with  a 
final  rule  published  on  September  29, 
1989.  Section  18.27(c)  included  a 
revised  definition  of  "negligible  impact" 
and  a  new  definition  for  "unmitigable 
adverse  impact"  as  follows.  Negligible 
impact  is  "an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
Unmitigable  adverse  impact  means  "an 
impact  resulting  from  the  specified 
activity  (1)  that  is  likely  to  reduce  the 
availability  of  the  species  to  a  level 
insufficient  for  a  harvest  to  meet 
subsistence  needs  by  (i)  causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas,  (ii)  directly  displacing 
subsistence  users,  or  (iii)  placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  (2)  that  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met." 
Industry  conducts  activities  such  as  oil 
and  gas  exploration,  development,  and 
production  in  marine  mammal  habitat 


and,  therefore,  risks  violating  the 
prohibitions  on  the  taking  of  marine 
mammals. 

Although  Industry  is  under  no  legal 
requirement  to  obtain  incidental  take 
authorization,  since  1993  Industry  has 
chosen  to  seek  authorization  to  avoid 
the  uncertainties  of  taking  marine 
mammals  associated  with  conducting 
activities  in  marine  mammal  habitat. 

On  November  16,  1993  (58  FR  60402), 
we  issued  final  regulations  to  allow  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  polar  bears  and  Pacific 
walrus  when  such  taking(s)  occurred  in 
the  course  of  Industry  activities  during 
year-round  operations  in  the  area 
described  later  in  this  proposed  rule  in 
the  section  "Description  of  Geographic 
Region."  The  regulations  were  effective 
for  18  months.  At  the  same  time,  the 
Secretary  of  the  Interior  directed  us  to 
develop,  and  then  begin  implementation 
of,  a  polar  bear  habitat  conservation 
strategy  before  extending  the  regulations 
beyond  the  initial  18  months  for  a  total 
5-year  period  as  allowed  by  the  Act.  On 
August  14.  1995,  we  completed 
development  of  and  issued  our  Habitat 
Conservation  Strategy  for  Polar  Bears  in 
Alaska  to  ensure  that  the  regulations 
met  with  the  intent  of  Congress.  On 
August  17,  1995,  we  issued  the  final 
rule  and  notice  of  availability  of  a 
completed  final  polar  bear  habitat 
conservation  strategy  (60  FR  42805).  We 
then  extended  the  regulations  for  an 
additional  42  months  to  expire  on 
December  15.  1998. 

-On  August  28,  1997.  BP  Exploration 
(Alaska),  Inc..  submitted  a  petition  for 
itself  and  for  ARCO  Alaska,  Inc..  Exxon 
Corporation,  and  Western  Geophysical 
Company  for  rulemaking  pursuant  to 
section  ioi(a)(5)(A)  of  the  Act,  and 
section  553(e)  of  the  Administrative 
Procedure  Act  (APA;  5  U.S.C.  553). 
Their  request  sought  regulations  to 
allow  the  incidental,  but  not  intentional, 
take  of  small  numbers  of  polar  bears  and 
Pacific  walrus  when  takings  occurred 
during  Industry  operations  in  Arctic 
Alaska.  Specifically,  they  requested  an 
extension  of  the  incidental  take 
regulations  that  begin  at  50  CFR  18.121 
for  an  additional  5-year  term  from 
December  16,  1998,  through  December 
15,  2003.  The  geographic  extent  of  the 
request  was  the  same  as  that  of 
previously  issued  regulations  that  begin 
at  50  CFR18.121  that  were  in  effect 
through  December  15, 1998  (see  above). 

The  petition  to  extend  the  incidental 
take  regulations  included  two  new  oil 
fields  (Northstar  and  Liberty).  Plans  to 
develop  each  field  identified  a  need  for 
an  offshore  gravel  island  and  a  buried 
sub-sea  pipeline  to  transport  crude  oil  to 
existing  onshore  infrastructiue.  The 


Liberty  prospect  was  subsequently 
abandoned,  while  the  Northstar 
prospect  moved  toward  production.  At 
the  time,  based  on  the  preliminary 
nature  of  the  information  related  to  sub- 
sea  pipelines  published  in  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Northstar  project,  we  were 
unable  to  make  a  finding  of  negligible 
impact  and  issue  regulations  for  the  full 
5-year  period  as  requested  by  Industn,'. 

On  November  17,  1998.  we  published 
proposed  regulations  (63  FR  63812)  to 
allow  the  incidental,  unintentional  take 
of  small  numbers  of  polar  bears  and 
Pacific  walrus  in  the  Beaufort  Sea  and 
northern  coa.st  of  Alaska  for  a  15-month 
period.  These  regulations  did  not 
authorize  the  incidental  take  of  polar 
bears  and  Pacific  walrus  during 
construction  or  operation  of  sub-sea 
pipelines  in  the  Beaufort  Sea.  On 
January  28,  1999,  we  issued  final 
regulations  effective  through  January  30, 
2000  (64  FR  4328). 

The  U.S.  Army  Corps  of  Engineers 
finalized  the  Northstar  Final 
Environmental  Impact  Statement  (FEIS) 
in  February  1999.  On  February'  3,  2000, 
we  issued  regulations  effective  through 
March  31,  2000  (65  FR  5275),  in  order 
to  finalize  the  subsequent  longer  term 
regulations  without  a  lapse  in  coverage. 
After  a  thorough  analysis  of  the 
Northstar  FEIS  and  other  data  related  to 
oil  spills,  on  March  30,  2000,  we  issued 
regulations  effective  for  a  3-year 
duration,  through  March  31^  2003  (65 
FR  16828).  This  assessment  included  a 
polar  bear  oil  spill  risk  analysis,  a  model 
that  simulated  oil  spills  and  their 
subsequent  effects  on  estimated  polar 
bear  survival  on  the  basis  of  distribution 
in  the  Be;.jfort  Sea.  The  likelihood  of 
polar  bear  mortality  caused  by  oil  spills 
during  different  seasons  (open-water, 
ice-covered,  broken  ice)  was  also 
analyzed.  A  3-year  period  was  selected, 
rather  than  a  5-year  period,  due  to  the 
potential  development  of  additional 
offshore  oil  and  gas  production  sites, 
such  as  the  offshore  Liberty 
Development,  which  would  need 
increased  oil  spill  analysis  if 
development  proceeded.  The  Liberty 
Development  Plan  was  subsequently 
withdrawn  by  the  operator  to  be  re- 
evaluated. 

Between  January  1994  and  March 
2003,  we  issued  223  LOAs  for  oil  and 
gas  related  activities.  Activities  covered 
by  LOAs  included:  exploratory 
operations,  such  as  seismic  surveys  and 
drilling;  development  activities,  such  as 
construction  and  remediation;  and 
production  activities  for  operational 
fields.  Between  January  1,  1994,  and 
March  31,  2000,  77  percent  (n=89)  of 
LOAs  issued  were  for  exploratory 
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activities,  10  percent  (n=ll)  were  for 
development,  and  13  percent  (n=15) 
were  for  proc  uction  activities.  Less  than 
a  third  (32  of  115)  of  these  activities 
actually  sigh  ed  polar  bears,  and 
approximate  y  two-thirds  of  sightings 
(171  of  258)  (  ccurred  during  production 
activities 
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industrial  activities  during  the  effective 
period  of  tliis  rule  will  be  similar  to 
those  analyzed  in  the  most  recent 
regulations,  with  no  new  major  Industry 
developments  anticipated. 

Description  of  Proposed  Regulations 

The  regulations  that  we  are  proposing 
include:  permissible  methods  of  taking; 
measures  to  ensure  the  least  practicable 
adverse  impact  on  the  species  and  the 
availability  of  these  species  for 
subsistence  uses;  and  requirements  for 
monitoring  and  reporting.  The 
geographic  coverage  and  the  scope  of 
industrial  activities  assessed  in  these 
proposed  regulations  are  the  same  as 
those  in  the  regulations  we  issued  on 
March  30.  2000.  New  LOAs  will  be 
issued  if  the  proposed  regulations 
become  final. 

These  proposed  regulations  would  not 
authorize  the  actual  activities  associated 
with  oil  and  gas  exploration, 
development,  and  production.  Rather, 
they  would  authorize  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus 
associated  with  those  activities.  The 
U.S.  Minerals  Management  Service,  the 
U.S.  Army  Corps  of  Engineers,  and  the 
U.S.  Bureau  of  Land  Management  are 
responsible  for  permitting  activities 
associated  with  oil  and  gas  activities  in 
Federal  waters  and  on  Federal  lands. 
The  State  of  Alaska  is  responsible  for 
activities  on  State  lands  and  in  State 
waters. 

If  we  issue  final  incidental  take 
regulations,  persons  seeking  taking 
authorization  for  particular  projects  will 
apply  for  an  LOA  to  cover  take 
associated  with  exploration, 
development,  and  production  activities 
pursuant  to  the  regulations.  Each  group 
or  individual  conducting  an  oil  and  gas 
industry-related  activity  within  the  area 
covered  by  these  regulations  may 
request  an  LOA.  Applicants  for  LOAs 
must  submit  a  plan  to  monitor  the 
effects  of  authorized  activities  on  polar 
bears  and  walrus.  Applicants  for  LOAs 
must  also  include  a  Plan  of  Cooperation 
on  the  availability  of  these  species  for 
subsistence  use  by  Alaska  Native 
communities  that  may  be  affected  by 
Industry  operations.  The  purpose  of  the 
Plan  is  to  minimize  the  impact  of  oil 
and  gas  activity  on  the  availability  of  the 
species  or  the  stock  to  ensure  that 
subsistence  needs  can  be  met.  The  Plan 
must  provide  the  procedures  on  how 
Industry  will  work  with  the  affected 
Native  communities,  including  a 
description  of  the  necessary  actions  that 
will  be  taken  to;  (1)  Avoid  interference 
with  subsistence  hunting  of  polar  bears 
and  Pacific  walrus,  and  (2)  ensure 


continued  availability  of  these  species 
for  subsistence  use. 

We  will  evaluate  each  request  for  an 
LOA  for  a  specific  activity  and  specific 
location,  and  may  condition  each  LOA 
for  that  activity  and  location.  For 
example,  an  LOA  issued  in  response  to 
a  request  to  conduct  activities  on  barrier 
islands  with  known  active  bear  dens,  or 
a  history  of  polar  bear  denning,  may  be 
conditioned  to  require  av/oidance  of  a 
specific  den  site  by  1  mile,  intensified 
monitoring  in  a  1-mile  buffer  around  the 
den,  or  avoiding  the  area  until  a  specific 
date.  More  information  on  applying  for 
and  receiving  an  LOA  can  be  found  at 
50  CFR  18.27(f). 

Description  of  Geographic  Region 

These  proposed  regulations  would 
allow  Industr}'  to  incidentally  take  small 
numbers  of  polar  bear  arid  Pacific 
walrus  within  the  same  area,  referred  to 
as  the  Beaufort  Sea  Region,  as  covered 
by  our  previous  regulations.  This  region 
is  defined  by  a  north/south  line  at 
Barrow,  Alaska,  and  includes  all  Alaska 
State  waters  and  all  Outer  Continental 
Shelf  waters,  east  of  that  line  to  the 
Canadian  border.  The  onshore  region  is 
the  same  north/south  line  at  Barrow,  25 
miles  inland  and  east  to  the  Canning 
River.  The  Arctic  National  Wildlife 
Refuge  is  not  included  in  the  area 
covered  by  these  regulations. 

Description  of  Activities 

In  accordance  with  50  CFR  18.27, 
Industry'  submitted  a  request  for  the 
promulgation  of  incidental  take 
regulations  pursuant  to  section 
101(a)(5)(A)  of  the  Act.  Activities 
covered  in  this  proposed  regulation 
include  Industry  exploration, 
development,  and  production  of  oil  and 
gas.  as  well  as  environmental 
monitoring  associated  with  these 
activities.  These  proposed  regulations 
do  not  authorize  incidental  take  for 
offshore  production  sites  other  than  the 
previously  evaluated  Northstar 
Production  area. 

Exploration  activities  may  occur 
onshore  or  offshore  and  include; 
geological  surveys;  geotechnical  site 
investigations;  reflective  seismic 
exploration;  vibrator  seismic  data 
collection;  airgun  and  water  gun  seismic 
data  collection;  explosive  seismic  data 
collection;  vertical  seismic  profiles; 
subsea  sediment  sampling;  construction 
and  use  of  drilling  structures  such  as 
caisson-retained  islands,  ice  islands, 
bottom-founded  structures  (steel  drilling 
caisson:  SDC),  ice  pads  and  ice  roads; 
oil  spill  prevention,  response,  and 
cleanup;  and  site  restoration  and 
remediation.  ' 
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Exploratory  drilling  for  oil  is  an 
aspect  of  exploration  activities. 
Exploratory  drilling  and  associated 
support  activities  and  features  include: 
transportation  to  site;  setup  of  90-100 
person  camps  and  support  camps 
(requiring  lights,  generators,  snow 
removal,  water  plants,  wastewater 
plants,  dining  halls,  sleeping  quarters, 
mechanical  shops,  fuel  storage,  camp 
moves,  landing  strips,  aircraft  support, 
health  and  safety  facilities,  data 
recording  facility  and  communication 
equipment);  building  gravel  pads; 
building  gravel  islands  with  sandbag 
and  concrete  block  protection,  ice 
islands,  and  ice  roads;  gravel  hauling; 
gravel  mine  sites;  road  building; 
pipelines;  electrical  lines;  water  lines; 
road  maintenance;  buildings;  facilities; 
operating  heavy  equipment;  digging 
trenches;  burying  pipelines  and 
covering  pipelines;  sea  lift;  water  flood; 
security  operations;  dredging;  moving 
floating  drill  units;  helicopter  support; 
and  drill  ships  such  as  the  SDC, 
CANMAR  Explorer  III,  and  the  Kulluk. 

Development  activities  associated 
with  oil  and  gas  industry  operations 
include:  road  construction;  pipeline 
construction;  waterline  construction; 
gravel  pad  construction;  camp 
construction  (personnel,  dining, 
lodging,  maintenance  shops,  water 
plants,  wastewater  plants); 
transportation  (automobile,  airplane, 
and  helicopter  traffic;  runway 
construction;  installation  of  electronic 
equipment);  well  drilling;  drill  rig 
transport;  persormel  support;  and 
demobilization,  restoration,  and 
remediation. 

Production  activities  include: 
personnel  transportation  (automobiles, 
airplanes,  helicopters,  boats,  rolligons. 
cat  trains,  and  snowmobiles);  and  unit 
operations  (building  operations,  oil 
production,  oil  spills,  cleanup, 
restoration,  and  remediation). 

Alaska's  North  Slope  encompasses  an 
area  of  88,280  square  miles  and  contains 
8  major  oil  and  gas  fields  in  production: 
Endicott/Duck  Island;  Prudhoe  Bay; 
Kuparuk  River;  Point  Mclntyre;  Milne 
Point;  Badami;  Northstar;  and  Colville 
River.  These  8  fields  include  21  current 
satellite  oilfields:  Sag  Delta  North; 
Eider;  North  Prudhoe  Bay;  Lisburne; 
Niakuk;  Niakuk-Ivashak;  Aurora; 
Midnight  Sun;  Borealis;  West  Beach; 
Polaris;  Orion;  Tarn;  Tabasco;  Palm; 
West  Sak;  Meltwater;  Cascade;  Schrader 
Bluff;  Sag  River;  and  Alpine. 
Exploration  and  delineation  of  known 
satellite  fields  identified  within  existing 
production  fields  would  also  be 
appropriate  for  coverage  under  the 
provisions  of  this  proposed  rule. 


During  the  period  covered  by  the 
proposed  regulations,  we  anticipate  a 
level  of  activity  per  year  at  existing 
production  facilities  similar  to  that 
during  the  timeframe  of  the  previous 
regulations.  In  addition,  during  the 
period  of  the  rule,  we  anticipate  that  the 
levels  of  new  annual  exploration  and 
development  activities  will  be  similar  to 
those  of  the  previous  3  years. 

Biological  Information 

Pacific  Walrus 

The  Pacific  walrus  (Odobenus 
rosmarus)  typically  inhabits  the  waters 
of  the  Chukchi  and  Bering  seas.  Most  of 
the  population  congregates  near  the  ice 
edge  of  the  Chukchi  Sea  pack  ice  west 
of  Point  Barrow  during  the  summer. 
Walrus  migrate  north  and  south 
following  the  annual  advance  and 
retreat  of  the  pack  ice.  In  the  winter, 
walrus  inhabit  the  pack  ice  of  the  Bering 
Sea,  with  concentrations  occurring  in 
the  Gulf  of  Anadyr,  south  of  St. 
Lawrence  Island,  and  south  of  Nunivak 
Island.  The  most  current  conservative, 
minimum  population  estimate  is 
approximately  200,000  walrus.  Pacific 
walrus  use  five  major  haul  out  sites  on 
the  west  coast  of  Alaska.  There  are  no 
known  haulout  sites  from  Point  Barrow 
to  Demarcation  Point  on  the  Beaufort 
Sea  coast. 

Walrus  occur  infrequently  in  the 
Beaufort  Sea,  and  although  individuals 
are  occasionally  seen  in  the  Beaufort 
Sea,  they  do  not  occur  in  significant 
numbers  to  the  east  of  Point  Barrow.  If 
walrus  are  observed,  they  are  most 
likely  to  be  seen  in  nearshore  and 
offshore  areas  during  the  summer,  open- 
water  season.  They  will  not  be 
encountered  during  the  ice-covered 
season. 

Walrus  sightings  in  the  Beaufort  Sea 
have  consisted  solely  of  widely 
scattered  individuals  and  small  groups. 
For  example,  while  walrus  have  been 
encountered  and  are  present  in  the 
Beaufort  Sea,  there  were  only  five 
sightings  of  walrus  between  146°  and 
150°W  during  Minerals  Management 
Service  (MMS)  sponsored  aerial  surveys 
conducted  from  1979  to  1995. 

Pacific  walrus  mainly  feed  on  bivalve 
mollusks  obtained  from  bottom 
sediments  along  the  shallow  continental 
shelf,  typically  at  depths  of  80  m  (262 
ft)  or  less.  Walrus  are  also  known  to  feed 
on  a  variety  of  benthic  invertebrates, 
such  as,  worms,  snails,  and  shrimp,  and 
some  slow-moving  fish;  and  some 
animals  feed  on  seals  and  seabirds. 

Mating  usually  occurs  between 
January  and  March.  Implantation  of  a 
fertilized  egg  is  delayed  until  June  or 
July.  Gestation  'asts  11  months  (a  total 


of  15  months  after  mating)  and  birth 
occurs  between  April  and  June  during 
the  annual  northward  migration.  Calves 
weigh  about  63  kg  (139  lb)  at  birth  and 
are  usually  weaned  by  age  two.  Females 
give  birth  to  one  calf  every  two  or  more 
years.  This  reproductive  rate  is  much 
lower  than  other  pinnipeds;  however, 
some  walrus  may  live  to  age  35—40  and 
remain  reproductively  active  until  late 
in  life. 

Polar  Bear 

Polar  bears  (Ursus  maritimus)  occur 
in  the  circumpolar  Arctic  and  they  live 
in  close  association  with  polar  ice.  In 
Alaska,  their  distribution  extends  from 
south  of  the  Bering  Strait  to  the  U.S.- 
Canada border.  Two  stocks  occur  in 
Alaska:  the  Chukchi/Bering  seas  stock, 
whose  minimum  size  is  approximately 
2,000,  and  the  Southern  Beaufort  Sea 
stock,  which  was  estimated  in  2002  to 
have  2;273  bears. 

Females  without  dependent  cubs 
breed  in  the  spring  and  enter  maternity 
dens  by  late  November.  Females  with 
cubs  do  not  mate.  Each  pregnant  female 
gives  birth  to  one  to  three  cubs,  with 
two  cub  litters  being  most  common. 
Cubs  are  usually  born  in  December. 
Family  groups  emerge  from  their  dens 
in  late  March  or  early  April.  Only 
pregnant  females  den  for  an  extended 
period  during  the  winter;  however, 
other  polar  bears  may  burrow  in 
depressions  to  escape  harsh  winter 
winds.  The  reproductive  potential 
(intrinsic  rate  of  increase)  of  polar  bears 
is  low.  The  average  reproductive 
interval  for  a  polar  bear  is  3—4  years. 
The  maximum  reported  age  of 
reproduction  in  Alaska  is  18  years. 
Based  on  these  data,  a  female  polar  bear 
may  produce  about  8-10  cubs  in  her 
lifetime. 

Ringed  seals  (Phoca  hispida)  are  the 
primary  prey  species  of  the  polar  bear, 
although  polar  bears  occasionally  hunt 
bearded  seals  (Erignathus  barbatus)  and 
walrus  calves.  Polar  bears  also  scavenge 
on  marine  mammal  carcasses  washed 
up  on  shore  and  have  been  known  to  eat 
anthropogenic  nonfood  items  such  as 
Styrofoam,  plastics,  car  batteries, 
antifreeze,  and  lubricating  fluids. 

Polar  bears  have  no  natural  predators, 
and  they  do  not  appear  to  be  prone  to 
death  by  disease  or  parasites.  The  most 
significant  source  of  mortality  is 
humans.  Since  1972,  with  the  passage  of 
the  Act,  only  Alaska  Natives  are  allowed 
to  hunt  polar  bears  in  Alaska.  Bears  are 
used  by  Alaska  Natives  for  subsistence 
purposes,  such  as  for  consumption  and 
the  manufacture  of  handicraft  and 
clothing  items.  The  Native  harvest 
occurs  without  restrictions  on  sex,  age, 
number,  or  season,  provided  that  takes 
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Accordingly,  few  walrus  inhabit,  or  are 
harvested  in,  the  Beaufort  Sea  edong  the 
northern  coast  of  Alaska.  Therefore,  the 
effect  to  Pacific  walrus  of  Industry 
activities  described  in  this  rule  making 
would  most  likely  be  minimal,  as  they 
would  affect  only  those  individuals 
inhabiting  the  Beaufort  Sea.  Walrus 
constitute  only  a  small  portion  of  the 
total  marine  mammal  harvest  for  the 
village  of  Barrow.  From  1994  to  2002. 
182  walrus  were  reported  taken  by 
Barrow  hunters  through  the  Service 
Marking,  Tagging,  and  Reporting 
Program.  Reports  indicate  that  only  up 
to  4  of  the  182  animals  were  taken  east 
of  Point  Barrow,  within  the  geographic 
area  of  these  proposed  incidental  take 
regulations.  Furthermore,  hunters  from 
Nuiqsut  and  Kaktovik  do  not  normally 
hunt  walrus  east  of  Point  Barrow  and 
have  taken  only  one  walrus  in  that  area 
in  the  last  13  years. 

Polar  Bear 

Within  the  area  covered  by  the 
proposed  regulations,  polar  bears  are 
taken  for  subsistence  use  in  Barrow, 
Nuiqsut,  and  Kaktovik  where  Alaska 
Natives  utilize  parts  of  the  bears  to  make 
traditional  handicrafts  and  clothing. 
Data  from  our  Marine  Mammal 
Management  Office  indicate  that,  from 
July  1.  1993.  to  June  30,  2002,  a  total  of 
194  polar  bears  was  reported  harvested 
by  residents  of  Barrow:  26  by  residents 
of  the  village  of  Nuiqsut;  and  26  by 
residents  of  the  village  of  Kaktovik. 
Hunting  success  varies  considerably 
from  year  to  year  because  of  variable  ice 
and  weather  conditions. 

Native  subsistence  polar  bear  hunting 
could  be  affected  by  oil  and  gas 
activities  in  various  ways.  Hunting  areas 
where  polar  bears  are  historically  taken 
may  be  viewed  as  tainted  if  an  oil  spill 
were  to  occur  at  these  sites.  In  general, 
though,  traditional  hunting  areas  are  not 
located  near  current  or  planned  Industry 
activities.  Other  potential  disturbances, 
such  as  noise  and  vehicular  traffic, 
could  have  limited  effects  on 
subsistence  activities  if  these 
disturbances  were  to  occur  near 
traditional  hunting  areas  and  lead  to  the 
displacement  of  polar  bears. 

Plan  of  Cooperation 

Polar  bear  and  Pacific  walrus 
inhabiting  the  Beaufort  Sea  represent  a 
small  portion,  in  terms  of  the  number  of 
animals,  of  the  total  subsistence  harvest 
for  the  villages  of  Barrow,  Nuiqsut,  and 
Kaktovik.  Despite  this  fact,  the  harvest 
of  these  species  is  important  to  Alaska 
Natives.  An  important  aspect  of  the 
LOA  process  therefore,  is  that  prior  to 
receipt  of  an  LOA,  Industry  must 
provide  evidence  to  us  that  an  adequate 


Plan  of  Cooperation  has  been  presented 
to  the  subsistence  communities,  the 
Eskimo  Walrus  Commission,  the  Alaska 
Nanuuq  Commission,  and  the  North 
Slope  Borough.  The  plan  will  ensure 
that  oil  and  gas  activities  will  continue 
not  to  have  an  unmitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock  for  subsistence  uses.  This  Plan 
of  Cooperation  must  provide  the 
procedures  on  how  Industry  will  work 
with  the  affected  Native  communities 
and  what  actions  will  be  taken  to  avoid 
interfering  with  subsistence  hunting  of 
polar  bear  and  walrus. 

Effects  of  Oil  and  Gas  Industry 
Activities  on  Marine  Mammals 

Pacific  Walrus 

Walrus  are  not  present  in  the  region 
of  activity  during  the  ice-eovered  season 
and  occur  only  in  small  numbers  in  the 
defined  area  during  the  open-water 
season.  From  1994  to  2000,  three  Pacific 
walrus  were  sighted  during  the  open- 
water  season.  In  June  1996,  one  walrus 
was  observed  from  a  seismic  vessel  near 
Point  Barrow.  In  October  1996,  one 
walrus  was  sighted  approximately  5 
miles  northwest  of  Howe  Island.  In 
September  1997,  one  walrus  was  sighted 
approximately  20  miles  north  of  Pingok 
Island. 

Certain  activities  associated  with  oil 
and  gas  exploration  and  production 
during  the  open-water  season  have  the 
potential  to  disturb  walrus.  Activities 
that  may  affect  walrus  include 
disturbance  by:  (1)  Noise,  including 
stationary  and  mobile  sources,  and 
vessel  and  aircraft  traffic:  (2)  physical 
obstructions:  and  (3)  contact  with 
releases  of  oil  or  waste  products. 
Despite  the  potential  for  disturbance,  no 
walrus  has  been  injured  during  an 
encounter  by  industry  activities  on  the 
North  Slope,  and  there  have  been  no 
lethal  takes  to  date. 

1.  Noise  Disturbance 

Reactions  of  marine  mammals  to 
noise  sources,  particularly  mobile 
sources,  such  as  marine  vessels,  vary. 
Reactions-depend  on  the  individual's 
prior  exposure  to  the  disturbance  source 
and  their  need  or  desire  to  be  in  the 
particular  habitat  or  area  where  they  are 
exposed  to  the  noise  and  visual 
presence  of  the  disturbance  sources. 
Walrus  are  typically  more  sensitive  to 
disturbance  when  hauled  out  on  land  or 
ice  than  when  they  are  in  the  water.  In 
addition,  females  and  young  are 
generally  more  sensitive  to  disturbance 
than  adult  males. 

Noise  generated  by  Industry'  activities, 
whether  stationary  or  mobile,  has  the 
potential  to  disturb  small  numbers  of 
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walrus.  The  response  of  walrus  to  soimd 
sources  may  be  either  avoidance  or 
tolerance.  In  one  instance,  prior  to  the 
initiation  of  incidental  take  regulations, 
walrus  that  tolerated  noises  produced 
by  Industry  activities  were  intentionally 
harassed  to  protect  them  from  more 
serious  injury.  Shell  Western  E  &  P  Inc. 
encoimtered  several  walrus  close  to  the 
drillship  during  offshore  drilling 
operations  in  the  eastern  Chukchi  Sea  in 
1989.  On  more  than  one  occasion,  one 
walrus  actually  entered  the  "moon 
pool"  of  the  drillship.  Eventually,  the 
walrus  had  to  be  removed  from  the  ship 
for  its  own  safety. 

A.  Stationary  Sources — It  is  highly 
improbable  that  noise  from  stationary' 
sources  would  impact  many  WcJrus. 
Currently,  Endicott,  the  saltwater 
treatment  plant,  and  Northstar,  are  the 
only  offshore  facilities  that  could 
produce  noise  that  has  the  potential  to 
disturb  walrus.  Although  walrus  are  rare 
in  the  vicinity  of  these  facilities,  one 
walrus  hauled  out  on  Northstar  Island 
in  the  fall  of  2001. 

B.  Mobile  Sources — Open-water 
.  seismic  exploration  produces 

underwater  sounds,  typically  with 
airgun  arrays,  that  may  be  audible 
numerous  kilometers  from  the  source. 
Such  exploration  activities  could 
potentially  disturb  walrus  at  varying 
ranges.  In  addition,  source  levels  are 
thought  to  be  high  enough  to  cause 
hearing  damage  in  pinnipeds  that  are  in 
close  proximity  to  the  sound.  It  is  likely 
that  walrus  hearing  and  sensitivities  are 
similar  to  pinnipeds  at  close  range,  and 
therefore,  it  is  possible  that  walrus 
within  the  190  dB  re  1  \iPa  safety  radius 
of  seismic  activities  (industry  standard) 
could  suffer  temporary  threshold  shift; 
however,  the  use  of  acoustic  safety  radii 
and  monitoring  programs  are  designed 
to  ensure  that  marine  mammals  are  not 
exposed  to  potentially  harmful  noise 
levels.  Previous  open-water  seismic 
exploration  has  been  conducted  in 
nearshore  ice-ft^e  areas.  It  is  highly 
unlikely  that  walrus  will  be  present  in 
these  areas,  and  therefore,  it  is  not 
expected  that  seismic  exploration  would 
disturb  many  walrus. 

C.  Vessel  Traffic — Noise  produced  by 
routine  vessel  traffic  could  potentially 
disturb  walrus.  However,  walrus 
densities  are  highest  along  the  edge  of 
the  pack  ice,  and  Industry  vessel  traffic 
typically  avoids  these  areas.  The 
reaction  of  walrus  to  vessel  traffic  is 
highly  dependent  on  distance,  vessel 
speed,  as  well  as  previous  exposing  to 
hunting.  Walrus  in  the  water  appear  to 
be  less  readily  disturbed  by  vessels  than 
walrus  hauled  out  on  land  or  ice.  In 
addition,  barges  and  vessels  associated 
with  Industry  activities  will  not 


typically  travel  near  large  ice  floes  or 
land  where  walrus  could  potentially  be 
found.  Thus,  vessel  activities  are  likely 
to  impact  at  most  a  few  walrus. 
D.  Aircraft  Traffic — Aircraft 
overflights  may  disturb  walrus; 
however,  most  aircraft  traffic  is  in 
nearshore  areas,  where  there  are 
typically  few  to  no  walrus.  Reactions  to 
aircraft  vary  with  range,  aircraft  type, 
and  flight  pattern,  as  well  as  walrus  age, 
sex,  and  group  size.  Adult  females, 
calves,  and  immature  walrus  tend  to  be 
more  sensitive  to  aircraft  disturbance. 

2.  Physical  Obstructions 

Based  on  known  walrus  distribution 
and  numbers  in  the  Beaufort  Sea  near 
Prudhoe  Bay,  it  is  unlikely  that  walrus 
movements  would  be  displaced  by 
offshore  stationary  facilities,  such  as  the 
Northstar  or  Endicott,  or  vessel  traffic. 
There  was  no  indication  that  the  walrus, 
that  used  Northstar  Island  as  a  haulout 
in  2001  was  displaced  from  its 
movements.  Vessel  traffic  could 
temporarily  interrupt  the  movement  of 
walrus,  or  displace  some  animals  when 
vessels  pass  through  an  area.  This 
displacement  would  probably  be  short- 
term  and  would  last  no  more  than  a  few 
hours  at  most. 

3.  Contact  With  Releases  of  Oil  or  Waste 
Products 

The  potential  releases  of  oil  and  waste 
products  associated  with  oil  and  gas 
exploration  and  production  during  the 
open-water  season  and  the  associated 
potential  to  disturb  walrus  and  polar 
bears  are  discussed  follovdng  the  polar 
bear  discussion  in  this  section. 

Polar  Bear 

Oil  and  gas  activities  could  impact 
polar  bears  in  various  ways  during  both 
open-water  and  ice-covered  seasons. 
These  impacts  could  result  from  the 
following:  (1)  Noise  from  stationary 
operations,  construction  activities, 
vehicle  traffic,  vessel  traffic,  aircraft 
traffic,  and  geophysical  and  geological 
exploration  activities;  (2)  physical 
obstruction,  such  as  a  causeway  or  an 
artificial  island;  (3)  human/animal 
encounters;  and  (4)  oil  spills  or  contact 
with  hazardous  materials  or  production 
wastes. 

1.  Noise  Disturbance 

Noise  produced  by  Industry  activities 
diuing  the  open-water  and  ice-covered 
seasons  could  potentially  result  in  takes 
of  polar  bears.  During  the  ice-covered 
season,  denning  female  bears,  as  well  as 
mobile,  non-denning  bears,  could  be 
exposed  to  oil  and  gas  activities  and 
potentially  affected  in  different  ways. 
The  best  available  scientific  information 


indicates  that  female  polar  bears 
entering  dens,  oi  females  in  dens  with 
cubs,  are  thought  to  be  more  sensitive 
than  other  age  and  sex  groups  to  noises. 

Noise  disturbance  can  originate  from 
either  stationary  or  mobile  sources. 
Stationary  sources  include: 
construction,  maintenance,  repair,  and 
remediation  activities;  operations  at 
production  facilities;  flaring  excess  gas; 
and  drilling  operations  from  either 
onshore  or  offshore  facilities.  Mobile 
sources  include:  vessel  and  aircraft 
traffic;  open-water  seismic  exploration; 
winter  vibroseis  programs;  geotechnical 
surveys;  ice  road  construction  and 
associated  vehicle  traffic;  drilling; 
dredging;  and  ice-breaking  vessels. 

A.  Stationary  Sources — All 
production  facilities  on  the  North  Slope 
in  the  area  to  be  covered  by  this 
rulemaking  are  currently  located  within 
the  landfast  ice  zone.  Typically,  most 
polar  bears  ocurr  in  the  active  ice  zone, 
far  offshore,  hunting  throughout  the 
year;  although  some  bears  also  spend  a 
limited  amount  of  time  on  land,  coming 
ashore  to  feed,  den,  or  move  to  other 
areas.  At  times,  usually  during  the  fall 
season  when  the  ice  edge  is  near  shore 
and  then  quickly  retreats  northward, 
bears  may  remain  along  the  coast  or  on 
barrier  islands  for  several  weeks  until 
the  ice  returns.  During  this  time  of  year, 
the  potential  for  human/bear  encounters 
can  increase.  Polar  bear  interaction 
plans  and  employee  training  serve  to 
reduce  the  number  of  encounters  and 
the  need  for  deliberately  harassing 
bears. 

During  the  ice-covered  season,  noise 
and  vibration  from  Industry  facilities 
may  deter  females  from  denning  in  the 
surrounding  area,  even  though  polar 
bears  have  been  known  to  den  in  close 
proximity  to  industrial  activities.  In 
1991,  two  maternity  dens  were  located 
on  the  south  shore  of  a  barrier  island 
within  2.8  km  (1.7  mi)  of  a  production 
facility.  Recently,  industrial  activities 
were  initiated  while  two  polar  bears 
deimed  close  to  the  activities.  During 
the  ice-covered  seasons  of  2000-2001 
and  2001-2002  active,  known  dens  were 
located  within  approximately  0.4  km 
and  0.8  km  (0.25  mi  and  0.5  mi)  of 
remediation  activities  on  Flaxman 
Island  without  any  observed  impact  to 
the  polar  bears.  Other  observations 
indicate  some  dens  may  have  been 
vacated  due  to  exposure  to  human 
disturbance. 

Noise  produced  by  stationary  Industry 
activities  could  elicit  several  different 
responses  in  polar  bears.  The  noise  may 
act  as  a  deterrent  to  bears  entering  the 
area,  or  the  noise  could  potentially 
attract  bears.  Attracting  bears  to  these 
facilities  could  result  in  a  human/bear 
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encounter,  w  lich  could  result  in 
unintentiona  harassment,  lethal  take,  or 
intentional  hi  izing  (under  separate 
permit)  of  tht  bear. 

Most  bears  seen  near  production 
facilities  are  ( ransients,  and  only  a  small 
fraction  of  th(  ise  observed  closely 
approach  the  facilities.  Currently,  there 
is  no  evidenc  ;  that  unequivocally  states 
that  noise  ass  related  with  Industrv' 
facilities  disturbs  or  does  not  disturb 
polar  bears.  Iii  fact,  bears  have 
commonly  ap  jroached  industrial  sites 
in  the  Canadi  in  Beaufort  Sea.  In 
addition,  a  fei  v  bears  will  approach 
facilities,  particularly  on  artificial  or 
natural  islanc  >,  such  as  Endicott  and 
West  Dock  in  Prudhoe  Bay,  even  though 
garbage  and  o  her  attractants  are 
carefully  man  iged. 

B.  Mobile  S  :iurces — In  the  southern 
Beaufort  Sea,  during  the  open-water 
season,  polar  lears  spend  the  majority 
of  their  lives  c  n  the  pack  ice,  which 
limits  the  cha  ices  of  impacts  on  polar 
bears  from  Inc  ustry  activities.  Although 
polar  bears  ha  ve  been  documented  in 
open  water,  n  iles  from  the  ice  edge  or 
ice  floes,  this  s  a  relatively  rare 
occurrence.  In  the  open-water  season. 
Industry  activ  ties  are  generally  limited 
to  vessel-base^  1  exploration  activities, 
such  as  ocean  bottom  cable  (OBC)  and 
shallow  hazar  Is  surveys. 

C.  Vessel  Ti  iffic — Vessel  traffic  would 
most  likely  rei  ult  in  short-term 
behavioral  disturbance  only.  During  the 
open-water  se  ison,  most  polar  bears 
remain  offsho  e  in  the  pack  ice  and  are 
not  typically  {  resent  in  the  area  of 
vessel  traffic. 

D.  Aircraft '  'raffic — Routine  aircraft 
traffic  should  lave  little  to  no  affect  on 
polar  bears.  H  )wever,  extensive  or 
repeated  overlights  of  fixed-wing 
aircraft  or  heli:opters  could  disturb 
polar  bears  thi  oughout  the  year. 
Behavioral  rea  ctions  of  non-denning 
polar  bears  should  be  limited  to  short- 
term  changes  in  behavior  and  would 
have  no  long-t  ;rm  impact  on 
individuals  an  d  no  impacts  on  the  polar 
bear  populatic  n.  Mitigation  measures 
are  routinely  i  nplemented  to  reduce  the 
likelihood  tha  bears  are  disturbed  by 
aircraft.  Noise  and  vibrations  produced 
by  extensive  a  rcraft  overflights  could 
also  disturb  d(  nning  bears  during  the 
ice-covered  se  ison,  potentially  causing 
them  to  aband  in  their  dens  or  depart 
their  dens  prei  naturely. 

E.  Seismic  E  Kploration — It  is  unlikely 
that  seismic  e.-i  ploration  activities  or 
other  geophys  cal  surveys  during  the 
open-water  se;  son  would  result  in  more 
than  temporar  r  behavioral  disturbance 
to  polar  bears.  Polar  bears  normally 
swim  with  the  r  heads  above  the 
surface,  where  underwater  noises  are 


weak  or  undetectable.  Although  polar 
bears  cire  typically  associated  with  the 
pack  ice  during  summer  and  fall,  open- 
water  seismic  exploration  activities  can 
encounter  polar  bears  in  the  central 
Beaufort  Sea  in  late  summer  or  fall. 

Noise  and  vibrations  produced  by  oil 
and  gas  exploration  and  production 
activities  during  the  ice-covered  season 
could  potentially  result  in  impacts  on 
polar  bears.  During  this  time  of  year, 
denning  female  bears  as  well  as  mobile, 
non-denning  bears  could  be  exposed  to 
and  affected  differently  by  potential 
impacts  from  oil  and  gas  activities. 
Disturbances  to  derming  females,  either 
on  land  or  on  ice.  are  of  particular 
concern.  As  part  of  the  LOA  application 
for  seismic  surveys  during  denning 
season.  Industry  provides  us  with  the 
proposed  seismic  survey  routes.  To 
minimize  the  likelihood  of  disturbance 
to  derming  females,  we  evaluate  these 
routes  along  with  information  about 
known  polar  bear  dens,  historic  denning 
sites,  and  probable  denning  habitat. 

A  standard  condition  of  LOAs 
requires  Industry  to  maintain  a  1-mile 
buffer  between  survey  activities  and 
known  derming  sites.  In  addition,  we 
may  require  Industry  to  avoid  denning 
habitat  until  bears  have  left  their  dens. 
To  further  reduce  the  potential  for 
disturbance  to  denning  females,  we 
have  conducted  research,  in  cooperation 
with  Industry,  to  enable  us  to  accurately 
detect  active  polar  bear  dens.  We  have 
evaluated  the  use  of  remote  sensing 
techniques,  such  as  Forward  Looking 
Infrared  (FLIR)  imagery  and  the  use  of 
scent-trained  dogs  to  locate  dens.  In 
addition,  Industry  has  sponsored 
cooperative  research  evaluating  noise 
and  vibration  propagation  through 
substrates  and  the  received  levels  of 
noise  and  vibration  in  polar  bear  dens. 
Depending  upon  the  circumstances, 
bears  can  be  either  repelled  from  or 
attracted  to  sounds,  smells,  or  sights 
associated  with  Industry  activities 
including  seismic  exploration.  The  LOA 
process  requires  the  applicant  to 
develop  a  polar  bear  interaction  plan  for 
each  operation.  These  plans  outline  the 
steps  the  applicant  will  take,  such  as 
garbage  disposal  procedures,  to 
minimize  impacts  to  polar  bears  by 
reducing  the  attraction  of  Industry 
activities  to  polar  bears.  Interaction 
plans  also  outline  the  chain  of 
command  for  responding  to  a  polar  bear 
sighting.  In  addition  to  interaction 
plans.  Industry  personnel  participate  in 
polar  bear  interaction  training  while  on 
site.  The  result  of  these  polar  bear 
interaction  plans  and  training  allows 
personnel  on  site  to  detect  bears  and 
respond  appropriately.  Most  often,  this 
response  involves  deterring  the  bear 


from  the  site.  Without  such  plans  and 
training,  the  undesirable  outcome  of 
lethal  takes  of  bears  in  defense  of 
human  life  could  occur. 

Although  very  unlikely,  it  is  possible 
that  on-ice  vehicle  traffic  related  to 
seismic  exploration  could  physically 
run-over  an  unidentified  polar  bear  den. 
Known  dens  around  the  oilfield  are 
monitored  by  USFWS  and  Industry.  The 
oil  and  gas  industry  communicates  with 
the  USFWS  to  determine  the  location  of 
their  activities  relative  to  known  dens. 
General  LOA  provisions  require 
IndustT}'  operations  to  avoid  known 
polar  bear  dens  by  1-mile.  There  is  the 
possibility  that  an  unknown  den  may  be 
encountered  during  Industry  activities. 
If  a  previously  unknown  den  is 
identified,  communication  between 
Industry  and  the  USFWS  and  the 
implementation  of  mitigation  measures 
help  ensure  that  disturbance  is 
minimized. 

2.  Physical  Obstructions 

There  is  little  chance  that  Industry 
facilities  would  act  as  physical  barriers 
to  movements  of  polar  bears.  Most 
facilities  are  located  onshore  where 
polar  bears  are  only  occasionally  found. 
The  offshore  and  coastal  facilities  are 
most  likely  to  be  approached  by  polar 
bears.  The  Endicott  Causeway  and  West 
Dock  facilities  have  the  greatest 
potential  to  act  as  barriers  to  movements 
of  polar  bears  because  they  extend 
continuously  from  the  coastline  to  the 
offshore  facility.  Yet,  because  polar 
bears  appear  to  have  little  or  no  fear  of 
man-made  structures  and  can  easily 
climb  and  cross  gravel  roads  and 
causeways,  bears  have  frequently  been 
observed  crossing  existing  roads  and 
causeways  in  the  Prudhoe  Bay  oilfields. 
Offshore  production  facilities,  such  as 
Northstar,  may  be  approached  by  polar 
bears,  but  due  to  their  layout  [i.e., 
continuous  sheet  pile  walls  around  the 
perimeter)  the  bears  may  not  gain  access 
to  the  facility  itself  This  situation  may 
present  a  small  scale,  local  obstruction 
to  the  bears'  movement,  but  also 
minimizes  the  likelihood  of  human/bear 
encounters. 

3.  Human/Polar  Bear  Encounters 

Encounters  with  humans  can  result  in 
the  harassment  or  (rarely)  the  death  of 
polar  bears.  Unlike  most  mammals, 
polar  bears  typically  do  not  fear  humans 
and  are  extremely  curious.  Polar  bears 
are  most  likely  to  encounter  humans 
during  the  ice-covered  season,  when 
both  humans  and  bears  are  found  on  the 
land-fast  ice  and  adjacent  coastline. 
Polar  bears  can  also  come  in  contact 
with  humans  along  the  coast  or  on 
islemds,  particularly  near  locations 
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where  subsistence  whalers  haul 
bowhead  whales  on  shore  to  butcher 
them.  Employee  training  programs  are 
designed  to  educate  field  personnel 
about  the  dangers  of  bear  encounters 
and  to  implement  safety  procedures  in 
the  event  of  a  bear  sighting.  Personnel 
are  instructed  to  leave  an  area  where 
bears  are  seen.  If  it  is  not  possible  to 
leave,  in  most  cases  bears  can  be 
displaced  by  using  pyrotechnics  or 
other  forms  of  deterrents. 

Contact  With  Oil  or  Waste  Products  by 
Pacific  Walrus  and  Polar  Bears 

The  discharge  of  oil  into  the 
environment  could  potentially  impact 
polar  bears  and  walrus  depending  on 
the  location  (i.e.,  onshore  or  offshore), 
size  of  the  spill,  environmental 
conditions,  and  success  of  cleanup 
measures.  Spills  of  crude  oil  and 
petroleum  products  associated  with 
onshore  production  facilities  during  ice- 
covered  and  open-water  seasons  are 
usually  minor  spills  (i.e.,  1  to  50  barrels 
per  incident)  that  are  contained  and 
cleaned  up  immediately.  They  can 
occur  during  normal  operations  [e.g., 
transfer  of  fuel,  handling  of  lubricants 
and  liquid  products,  and  general 
maintenance  of  equipment).  Fueling 
crews  have  personnel  that  are  trained  to 
handle  operational  spills.  If  a  small 
offshore  spill  occurs,  spill  response 
vessels  are  stationed  in  close  proximity 
and  respond  immediately.  Production 
related  spills,  generally  larger,  could 
occur  at  any  production  facility  or 
pipeline  connecting  wells  to  the  Trans- 
Alaska  Pipeline  System  (TAPS).  These 
large  spills  have  been  modeled  to 
examine  potential  impacts  on  marine 
mammals. 

1 .  Physical  Effects  of  Oil  on  Pacific 
Walrus  and  Polar  Bear 

Walrus  could  contact  oil  in  water  and 
on  potential  haulouts  (ice  or  islands), 
while  polar  bears  could  contact  spilled 
oil  in  the  water,  on  ice,  or  on  land.  In 
1980,  Canadian  scientists  performed 
experiments  that  studied  the  effects  to 
polar  bears  of  exposure  to  oil.  More 
information  is  available  regarding  the 
effects  of  oil  on  polar  bears  than  walrus. 

Effects  on  experimentally  oiled  polar 
bears  (where  bears  were  forced  to 
remain  in  oil  for  prolonged  periods  of 
time)  included  acute  inflammation  of 
the  nasal  passages,  marked  epidermal 
responses,  anemia,  anorexia, 
biochemical  changes  indicative  of 
stress,  renal  impairment,  and  death.  In 
experimental  oiling,  many  effects  did 
not  become  evident  until  several  weeks 
after  exposure  to  oil. 

A.  External  Oiling —  Oiling  of  the  pelt 
causes  significant  thermoregulatory 


problems  by  reducing  the  insulation 
value  of  the  pelt  in  polar  bears. 
Excessive  oiling  could  cause  mortality 
as  well.  Polar  bears  rely  on  their  fur  as 
well  as  their  layer  of  blubber  for  thermal 
insulation.  Experiments  on  live  polar 
bears  and  pelts  showed  that  the  thermal 
value  of  the  fur  decreased  significantly 
after  oiling,  and  oiled  bears  showed 
increased  metabolic  rates  and  elevated 
skin  temperatures.  Irritation  or  damage 
to  the  skin  by  oil  may  further  contribute 
to  impaired  thermoregulation. 
Furthermore,  an  oiled  bear  would  ingest 
oil  because  it  would  groom  in  order  to 
restore  the  insulation  value  of  the  oiled 
fur. 

In  one  field  observation,  biologists 
documented  a  bear  in  Cape  Churchill, 
Manitoba  with  lubricating  oil  matted 
into  its  fur  on  parts  of  its  head,  neck  and 
shoulders.  The  bear  was  re-sighted  two 
months  later,  at  which  time  he  had 
suffered  substantial  hair  loss  in  the 
contaminated  areas.  Four  years  later,  the 
bear  was  recaptured  and  no  skin  or  hair 
damage  was  detectable,  which  suggests 
that  while  oiling  can  damage  the  fur  and 
skin,  in  some  instances  this  damage  is 
only  temporary. 

Walrus  do  not  rely  on  fur  for  thermal 
insulation,  using  a  layer  of  blubber  for 
warmth.  Hence,  they  would  be  less 
susceptible  to  similar  insulative  and 
pelt  impacts  of  external  oiling  than 
bears. 

Petroleum  hydrocarbons  can  also  be 
irritating  or  destructive  to  eyes  and 
mucous  membranes,  and  repeated 
exposure  could  have  detrimental 
consequences  to  polar  bears  and  walrus. 
In  one  experimental  study,  ringed  seals 
quickly  showed  signs  of  eye  irritation 
after  being  immersed  in  water  covered 
by  crude  oil.  This  progressed  to  severe 
inflammation  and  corneal  erosions 
during  the  24-hour  experiment.  When 
the  animals  were  returned  to 
uncontaminated  water,  the  eye 
condition  resolved  within  3—4  days. 
This  reaction  could  be  expected  in  other 
marine  mammals,  such  as  polar  bears 
and  walrus. 

B.  Ingestion  and  Inhalation  of  Oil — 
Oil  ingestion  by  polar  bears  through 
consumption  of  contaminated  prey,  and 
by  grooming  or  nursing,  could  have 
pathological  effects,  depending  on  the 
amount  of  oil  ingested  and  the 
individual's  physiological  state.  Death 
could  occur  if  a  large  amount  of  oil  were 
ingested  or  if  volatile  components  of  oil 
were  aspirated  into  the  lungs.  Indeed, 
two  of  three  bears  died  in  the  Canadian 
experiment  and  it  was  suspected  that 
the  ingestion  of  oil  was  a  contributing 
factor  to  the  deaths.  Experimentally 
oiled  bears  ingested  much  oil  tluough 
grooming.  Much  of  it  was  eliminated  by 


vomiting  and  in  the  feces,  but  some  was 
absorbed  and  later  found  in  body  fluids 
and  tissues. 

Ingestion  of  sub-lethal  amounts  of  oil 
can  have  various  physiological  effects 
on  a  polar  bear,  depending  on  whether 
the  animal  is  able  to  excrete  and/or 
detoxify  the  hydrocarbons.  Petroleum 
hydrocarbons  irritate  or  destroy 
epithelial  cells  lining  the  stomach  and 
intestine,  and  thereby  affect  motility, 
digestion  and  absorption.  Polar  bears 
may  exhibit  these  types  of  symptoms  if 
they  ingest  oil. 

Polar  bears  and  walrus  swimming  in, 
or  bears  walking  adjacent  to,  an  oil  spill 
could  inhale  petroleum  vapors.  Vapor 
inhalation  by  polar  bears  and  walrus 
could  result  in  damage  to  various 
systems,  such  as  the  respiratory  and  the 
central  nervous  systems,  depending  on 
the  amount  of  exposure. 

C.  Indirect  Effects  of  Oil —  Oil  may 
affect  food  sources  of  walrus  and  polar 
bears.  A  local  reduction  in  ringed  seal 
numbers  as  a  result  of  direct  or  indirect 
effects  of  oil  could,  therefore, 
temporarily  affect  the  local  distribution 
of  polar  bears.  A  reduction  in  density  of 
seals  as  a  direct  result  of  mortality  from 
contact  with  spilled  oil  could  result  in 
polar  bears  not  using  a  particular  area 
for  hunting.  Also,  seals  that  die  as  a 
result  of  an  oil  spill  could  be  scavenged 
by  polar  bears,  thus  increasing  the  bears' 
exposure  to  hydrocarbons.  Additionally, 
potentially  lethal  impacts  caused  by  an 
oil  spill  to  an  area's  benthic  community 
could  divert  walrus  from  using  the  area 
as  a  food  source. 

2.  Oil  Spill  and  Hazardous  Waste 
Impacts  on  Pacific  Walrus  and  Polar 
Bears 

A.  Pacific  Walrus 

Onshore  oil  spills  would  not  impact 
walrus  unless  oil  moved  into  the 
offshore  environment.  During  the  open- 
water  season,  if  a  small  spill  occurs  at 
offshore  facilities  or  by  vessel  traffic, 
few  walrus  would  likely  encounter  the 
oil.  In  the  event  of  a  larger  spill  during 
the  open-water  season,  oil  in  the  water 
column  could  drift  offshore  and 
possibly  encounter  a  limited  number  of 
walrus.  During  the  ice-covered  season, 
spilled  oil  would  be  incorporated  into 
the  thickening  sea  ice.  During  spring 
melt,  the  oil  would  then  travel  to  the 
surface  of  the  ice,  via  brine  channels, 
where  most  could  be  collected  by  spill 
response  activities. 

Few  walrus  are  found  in  the  Beaufort 
Sea  east  of  Barrow  and  low  to  moderate 
numbers  are  found  along  the  pack-ice 
edge  241  km  (150  mi)  or  more  northwest 
of  Prudhoe  Bay.  Thus,  the  probability  of 
individual  walrus  encountering  oil,  as  a 
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result  of  an  c  il  spill  from  Industry 
activities,  is  ow. 

B.  Polar  Bern 

Polar  bears  could  encounter  oil  spills 
during  the  o[  en-water  and  ice-covered 
seasons  in  of  shore  or  onshore  habitat. 
Although  the  majority  of  the  Southern 
Beaufort  Sea  polar  bear  population 
spends  a  large  amount  of  its  time 
offshore  on  t  le  pack  ice,  it  is  likely  that 
individual  b(  ars  will  encounter  oil  from 
a  spill  regard  less  of  ocean  conditions. 

Small  spill ;  (1-50  barrels)  of  oil  or 
hazardous  w;  istes  throughout  the  year 
by  Industry  a  ctivities  could  impact 
small  numbe  s  of  bears.  As  stated 
previously,  t  le  effects  of  fouling  fur  or 
ingesting  oil  jr  wastes,  depending  on 
the  amount  o  "  oil  or  wastes  involved, 
could  be  shoi  t  terra  or  result  in  death. 
In  April  1988 .  a  dead  polar  bear  was 
found  on  Lea  /itt  Island,  approximately 
9.3  km  (5  n  n  i)  northeast  of  Oliktok 
Point.  The  ca  ise  of  death  was 
determined  t^  >  be  poisoning  by  a  mixture 
that  included  ethylene  glycol  and 
Rhodamine  B  dye;  however:  the  source 
of  the  mixtur ;  was  unknown 

During  the  ce-covered  season, 
mobile.  non-<  enning  bears  would  have 
a  higher  prob  ibility  of  encountering  oil 
or  other  prod  action  wastes  than 
denning  fems  les.  Current  management 
practices  put  in  place  by  Industry 
attempt  to  mi  nimize  the  potential  for 
such  incident  s  by  requiring  the  proper 
use,  storage  a  id  disposal  of  hazardous 
materials.  In  '  he  event  of  an  oil  spill,  it 
is  also  likely  hat  polar  bears  would  be 
deliberately  1  azed  to  move  them  away 
from  the  area  further  reducing  the 
likelihood  of  impacting  the  population. 

To  date,  lai  ^e  oil  spills  from  Industry 
activities  in  t  le  Beaufort  Sea  and  coastal 
regions  that  h  ave  impacted  polar  bears 
have  not  occirred,  although  the 
development  of  offshore  production 
facilities  has  ncreased  the  potential  for 
large  offshore  oil  spills.  In  a  large  spill 
(i.e.,  3,600  ba  rels:  the  size  of  a  rupture 
in  the  Northsi  ar  pipeline  and  a  complete 
drain  of  the  si  ibsea  portion  of  the 
pipeline),  oil  would  be  influenced  by 
seasonal  weal  her  and  sea  conditions. 
These  would  include  temperature, 
winds,  and  for  offshore  events  wave 
action  and  cu  -rents.  Weather  and  sea 
conditions  wciuld  also  affect  the  type  of 
equipment  needed  for  spill  response 
and  how  effet  tive  spill  clean-up  would 
be.  For  examj  le,  spill  response  has  been 
unsuccessful  n  the  clean-up  of  oil  in 
broken  ice  co  iditions.  These  factors,  in 
turn,  would  d  ictate  how  large  spills 
impact  polar  )ear  habitat  and  numbers. 

The  major  c  oncern  regarding  large  oil 
spills  is  the  iripact  a  spill  would  have 
on  the  survivi  1  and  recruitment  of  the 


Southern  Beaufort  Sea  polar  bear 
population.  Currently,  this  bear 
population  is  approximately  2,200 
bears.  The  most  recent  population 
growth  rate  was  estimated  at  2.4% 
annually  based  on  data  from  1982 
through  1992,  although  the  population 
is  believed  to  have  slowed  their  growth 
or  stabilized  since  1992.  In  addition,  the 
maximum  sustainable  harvest  is  80 
bears  for  this  population  (divided 
between  Canada  and  Alaska).  In  Alaska, 
the  annual  subsistence  harvest  has 
fluctuated  around  36  bears.  The  annual 
subsistence  harvest  for  the  Southern 
Beaufort  Sea  population  (Alaska  and 
Canada  combined)  has  been 
approximately  62  bears. 

The  bear  population  may  be  able  to 
sustain  the  additional  mortality  caused 
by  a  large  oil  spill  of  a  small  number  of 
bears,  such  as  1-5  individuals.  The 
additive  effect,  however,  of  numerous 
bear  deaths  [i.e.  in  the  range  of  20-30) 
caused  by  an  oil  spill  coupled  with  the 
subsistence  harvest  and  other  potential 
impacts,  both  natural  and  human- 
induced,  may  reduce  recruitment  and 
survival.  The  removal  rate  of  bears  from 
the  population  would  then  increase 
higher  than  what  could  be  sustained  by 
the  population,  potentially  causing  a 
decline  in  the  bear  population  and 
affecting  bear  productivity  and 
subsistence  use. 

Actual  Impacts  of  Industry  Activities 
on  Pacific  Walrus  and  Polar  Bears 

The  actual  impact  to  Pacific  walrus  in 
the  central  Beaufort  Sea  from  oil  and  gas 
activities  has  been  minimal.  Between 
1994  to  2000,  only  three  Pacific  walrus 
were  encountered  in  the  Beaufort  Sea. 
All  were  sighted  during  open-water 
seismic  programs. 

Actual  impacts  on  polar  bears  by  the 
oil  and  gas  industry  during  the  past  30 
years  have  been  minimal  as  well.  Polar 
bears  have  been  encountered  at  or  near 
most  coastal  and  offshore  production 
facilities,  or  along  the  roads  and 
causeways  that  link  these  facilities  to 
the  mainland.  During  this  time,  only  2 
polar  bear  deaths  related  to  oil  and  gas 
activities  have  occurred.  In  winter 
1968-1969,  an  industry  employee  on 
the  Alaskan  North  Slope  shot  and  killed 
a  polar  bear.  In  1990  a  female  polar  bear 
was  killed  at  a  drill  site  on  the  west  side 
of  Camden  Bay.  In  contrast,  33  polar 
bears  were  killed  in  the  Canadian 
Northwest  Territories  between  1976  to 
1986  due  to  encounters  with  industry. 
Since  the  beginning  of  the  incidental 
take  program,  no  polar  bears  have  been 
killed  due  to  encounters  associated  with 
current  Industry  activities  in  the 
Prudhoe  Bay  area  (Alpine  to  Badami). 


The  majority  of  actual  impacts  on 
polar  bears  have  resulted  from  direct 
human/bear  encounters.  Monitoring 
efforts  by  Industry  required  under 
previous  regulations  for  the  incidental 
take  of  polar  bears  and  walrus  have 
documented  various  types  of  interaction 
between  polar  bears  and  Industry. 
During  a  7-year  period  (1994-2000), 
while  incidental  take  regulations  were 
in  place.  Industry'  reported  258  polar 
bear  sightings.  During  this  period,  polar 
bears  were  sighted  during  32  of  the  115 
activities  covered  by  incidental  take 
regulations.  Approximately  two-thirds 
of  the  sightings  (171  of  258  sightings) 
occurred  during  production  activities, 
which  suggests  that  Industry  activities 
that  occur  on  or  near  the  Beaufort  Sea 
coast  have  a  greater  possibility  for 
encountering  polar  bears  than  other 
Industry  activities.  Sixty-one  percent  of 
polar  bear  sightings  (157  of  258 
sightings)  consisted  of  observations  of 
polar  bears  traveling  through  or  resting 
near  the  monitored  areas  without  a 
perceived  reaction  to  human  presence, 
while  101  polar  bear  sightings  involved 
bear-human  interactions. 

Twenty-one  percent  of  all  bear-human 
interactions  (21  of  101  sightings) 
involved  anthropogenic  attractants, 
such  as  garbage  dumpsters  and  landfills, 
where  these  attractants  altered  the  bear's 
behavior.  Sixty-five  percent  of  polar 
bear-human  interactions  (66  of  101 
sightings)  involved  Level  B  harassment 
to  maintain  human  and  bear  safety  by 
preventing  bears  from  approaching 
facilities  and  people.  We  have  no 
indication  that  encounters  that  alter  the 
behavior  and  movement  of  individual 
bears  have  any  long-term  effects  on 
those  bears,  related  to  recruitment  or 
survival.  We,  therefore,  believe  that  the 
small  number  of  encounters  anticipated 
to  occur  between  polar  bears  and 
Industry  are  unlikely  to  have  any 
significant  effect  on  the  polar  bear 
population. 

We  conclude  that  it  is  unlikely  that 
large  numbers  of  polar  bears  will  be 
taken  by  Industry  in  the  future  based  on 
the  proceeding  information.  Based  on 
this  discussion,  any  take  reasonably 
likely  to  or  reasonably  expected  to  be 
caused  by  routine  oil  and  gas  activities 
will  not  result  in  more  than  a  negligible 
impact  on  this  species. 

Risk  Assessment  Analysis 

For  marine  mammals  oil  spills  are  of 
most  concern  when  they  occur  in  the 
marine  environment,  where  spilled  oil 
can  accumulate  at  the  water  surface,  ice 
edge,  in  leads,  and  similar  areas  of 
importance  to  marine  mammals.  Thus, 
offshore  production  activities,  such  as 
Northstar,  have  the  potential  to  cause 
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negative  impacts  on  marine  mammals 
because  as  additional  offshore  oil 
exploration  and  production  occiu-s,  the 
potential  for  large  spills  increases. 
Northstar  transports  crude  oil  from  a 
gravel  island  in  the  Beaufort  Sea  to 
shore  via  a  5.96-mile  buried  sub-sea 
pipeline.  The  pipeline  is  buried  in  a 
trench  in  the  sea  floor  deep  enough  to 
reduce  the  risk  of  damage  from  ice 
gouging  and  strudel  scour.  Production 
of  Northstar  began  in  2001,  and 
currently  70,000  barrels  of  oil  pass 
through  the  pipeline  daily. 

Due  to  the  concern  of  a  potential 
offshore  oil  spill,  a  risk  assessment  was 
performed  to  investigate  the  probability 
of  mortality  in  polar  bears  due  to  an  oil 
spill  and  the  likelihood  of  occurrence  in 
various  ice  conditions.  Pacific  walrus 
were  not  included  in  the  risk 
assessment  due  to  a  lack  of  data 
regarding  walrus  abundance  and 
distribution  in  the  Beaufort  Sea  because 
of  small  numbers  present  seasonally  in 
the  Beaufort  Sea. 

The  quantitative  rationale  for  a 
negligible  impact  determination  was 
based  on  a  risk  assessment  that 
considered  oil  spill  probability 
estimates  for  the  Northstar  Project,  an 
oil  spill  trajectory  model,  and  a  polar 
bear  distribution  model.  The  Northstar 
FEIS  provided  estimates  of  the 
probability  that  one  or  more  spills 
greater  than  1 ,000  barrels  of  oil  will 
occur  over  the  project's  life  of  15  years. 
We  considered  only  spill  probabilities 
for  the  drilling  platform  and  sub-sea 
pipeline,  as  these  are  the  spill  locations 
that  would  affect  polar  bears. 

Methodology 

Initially,  Applied  Sciences  Associates, 
Inc.,  was  contracted  by  BP  Exploration 
Alaska  Inc.  to  run  the  OILMAP  oil  spill 
trajectory  model.  The  size  of  the 
modeled  spills  was  set  at  3,600  barrels, 
simulating  rupture  and  drainage  of  the 
entire  sub-sea  pipeline.  Each  spill  was 
modeled  by  tracking  the  location  of  100 
"spillets,  "  each  representing  36  barrels. 
In  the  model,  spillets  were  driven  by 
wind,  and  their  movements  were 
stopped  by  the  presence  of  sea  ice.  Open 
water  and  broken  ice  scenarios  were 
each  modeled  with  250  simulations.  A 
solid  ice  scenario  was  also  modeled,  in 
which  oil  was  trapped  beneath  the  ice 
and  did  not  spread.  In  this  event,  we 
found  it  unlikely  that  polar  bears  will 
contact  oil,  and  therefore  removed  this 
scenario  from  further  analysis.  Each 
simulation  was  run  to  cover  a  period  of 
4  days,  with  no  cleanup  or  contaimnent 
efforts  simulated.  At  the  end  of  each 
simulation,  the  size  and  location  of  each 
spill  was  represented  in  a  geographic 
information  system  (GIS). 


The  trajectory  model  was  dependent 
on  numerous  assumptions,  some  of 
which  underestimate,  while  others 
overestimate,  the  potential  risk  to  polar 
bears.  These  assumptions  relate  to,  and 
include:  variation  in  spill  probabilities 
during  the  year;  the  length  of  time  that 
oil  was  in  the  environment  and  was 
subject  to  the  spill  trajectory  model; 
whether  or  not  containment  occurred  in 
various  runs  of  the  trajectory  model; 
types  of  efforts  and  effects  of  efforts  to 
deter  wildlife  during  spills;  contact  by 
bears  with  a  modeled  spillet  resulting  in 
mortality;  and  the  presence  and  size  of 
bear  groups.  We  assumed  that  the 
annual  probability  of  a  spill  was  equal 
during  any  season  of  the  year.  Any 
differences  in  seasonal  spill 
probabilities  would  have  a 
corresponding  increase  or  decrease  in 
risk.  The  model  assumed  oil  would 
remain  in  the  environment  for  4  days; 
increasing  that  period  of  time  would 
increase  the  risk  to  polar  bears,  while 
decreasing  the  period  would  decrease 
the  risk.  We  assumed  that  containment 
of  oil  in  broken-ice  conditions  would 
not  be  effective;  however,  any 
successful  contaiiunent  of  oil  under 
other  water  conditions  would 
correspondingly  reduce  the  risk  of 
oiling  to  wildlife.  We  assumed  that 
deterrent  hazing  of  wildlife  did  not  take 
place.  If  instituted,  hazing  could  reduce 
the  likelihood  of  polar  bears 
encountering  oil.  We  assumed  that  polar 
bear  distribution  was  not  affected  by 
sights,  smells,  or  sounds  associated  with 
a  spill  and  that  polar  bears  were  neither 
attracted  to  nor  displaced^Dy  these 
factors. 

Similarly,  the  risk  assessment  model 
accounted  for  average  movements  and 
likelihood  of  polar  bears  being  present 
in  any  given  location  based  on  a  history 
of  movements  from  satellite-collared 
females.  The  model  did  not  consider 
aggregations  of  polar  bears  that  may  be 
present  seasonally  in  the  study  area,  nor 
did  it  consider  whether  other  sex  and 
age  classes  of  polar  bears  have 
movements  similar  to  adult  females.  If 
aggregations  were  to  occur,  then  the  risk 
to  polar  bears  could  increase.  If  the 
distribution  of  other  sex/age  classes 
differs  from  adult  females,  then  risk  may 
correspondingly  increase  or  decrease  for 
these  sex/age  classes. 

Lastly,  we  assumed  that  polar  bears 
located  within  the  distribution  grid  that 
intersected  with  oil  spillets  modeled  in 
the  trajectory  model  were  oiled  and  that 
mortality  occurred,  although  this  may 
not  occur  naturally.  In  evaluating  the 
impacts  of  all  these  assumptions,  we 
determined  that  the  assumptions  that 
overestimate  and  underestimate 
mortalities  were  generally  in  balance. 


Impacts  to  polar  bears  from  the  oil 
spill  trajectory  model  were  derived 
using  telemetry  data  from  the  U.S. 
Geological  Survey,  Biological  Resources 
Division  (USGS).  Telemetry  data  suggest 
that  polar  bears  are  widely  distributed 
in  low  numbers  across  the  Beaufort  Sea 
with  a  density  of  about  one  bear  per  30- 
50  square  miles.  Movement  and 
distribution  information  was  derived 
from  radio  and  satellite  relocations  of 
collared  adult  females.  The  USGS 
developed  a  polar  bear  distribution 
model  based  on  an  extensive  telemetry 
data  set  of  over  10,000  relocations. 
Using  a  technique  called  "kernel 
smoothing."  they  created  a  grid  system 
centered  over  Northstar  and  estimated 
the  number  of  bears  expected  to  occur 
within  each  0.25-km-  grid  cell.  Each  of 
the  simulated  oil  spills  was  overlaid 
with  the  polar  bear  distribution  grid.  In 
the  simulation,  if  a  spillet  passed 
through  a  grid  cell,  the  bears  in  that  cell 
were  considered  killed  by  the  spill.  In 
the  open  water  scenario,  the  estimated 
number  of  bears  killed  ranged  from  less 
than  1  to  78  bears,  with  a  median  of  8 
bears.  In  the  broken  ice  scenario,  results 
ranged  from  less  than  1  to  108,  with  a 
median  of  21.  These  results  are  based  on 
an  "average"  distribution  of  polar  bears 
and  do  not  include  potential  aggregation 
of  bears,  such  as  on  Cross  Island  in  the 
fall. 

The  Service  then  analyzed  the  spill 
trajectorx'  and  polar  bear  distribution  to 
estimate  the  probability  of  an  oil  spill 
during  the  proposed  16-month 
regulation  period  and  the  likelihood  of 
occurrence  of  oil  spills  causing 
mortality  for  various  numbers  of  bears. 
Assuming  this  probability  was  uniform 
throughout  the  year,  the  probability 
during  any  particular  set  of  ice 
conditions  was  proportional  to  the 
length  of  those  conditions.  The 
probability  of  polar  bear  mortality  in  the 
event  of  an  oil  spill  was  calculated  from 
mortality  levels  in  excess  of  5,  10,  and 
20  bears.  Likelihood  of  occurrence  is  the 
product  of  the  probabilities  of  spill  and 
mortality.  Hence,  the  overall  likelihood 
is  the  sum  of  likelihoods  over  all«ice 
conditions. 

Results 

The  results  of  the  analysis  suggested 
that  there  is  a  0.72%  probability  of  an 
oil  spill  occurring  during  the  period  of 
the  proposed  rule.  Furthermore,  there 
was  a  0.13-0.21  percent  chance  of  a 
spill  occurring  that  results  in  greater 
than  five  polar  bears  killed.  As  the 
threshold  number  of  bears  is  increased, 
the  likelihood  of  that  event  decreases; 
the  likelihood  of  taking  more  bears 
becomes  less.  Thus,  the  probability  of  a 
spill  that  will  cause  a  mortality  of  10  or 
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small  volume  of  oil  associated  with 
onshore  spills,  the  rapid  response 
system  in  place  to  clean  up  spills,  and 
the  protocol  available  to  deter  bears 
away  from  the  affected  area  for  their 
safety,  we  concluded  that  onshore  spills 
would  have  little  impact  on  the  polar 
bear  population.  Therefore,  the  total 
expected  taking  of  polar  bear  during 
Industry  activities  will  have  no  more 
than  a  negligible  impact  on  this  species. 

In  making  this  proposed  finding,  we 
are  following  Congressional  direction  in 
balancing  the  potential  for  a  significant 
impact  with  the  likelihood  of  that  event 
occurring.  The  specific  Congressional 
direction  that  justifies  balancing 
probabilities  with  impacts  follows: 

If  potential  effects  of  a  specified 
activity  are  conjectural  or  speculative,  a 
finding  of  negligible  impact  may  be 
appropriate.  A  finding  of  negligible 
impact  may  also  be  appropriate  if  the 
probability  of  occurrence  is  low  but  the 
potential  effects  may  be  significant.  In 
this  case,  the  probability  of  occurrence 
of  impacts  must  be  balanced  with  the 
potential  severity  of  harm  to  the  species 
or  stock  when  determining  negligible 
impact.  In  applying  this  balancing  test, 
the  Service  will  thoroughly  evaluate  the 
risks  involved  and  the  potential  impacts 
on  marine  mammal  populations.  Such 
determination  will  be  made  based  on 
the  best  available  scientific  information. 
53  PR  at  8474:  accord,  132  Cong.  Rec. 
S  16305  {Oct.  15,  1986). 

Summary  of  Take  Estimate  for  Pacific 
Walrus  and  Polar  Bear 

Pacific  Walrus 

Since  walrus  are  typically  not  found 
in  the  region  of  Industry  activity,  the 
probability  is  small  that  Industry 
activities,  such  as  offshore  drilling 
operations,  seismic,  and  coastal 
activities,  will  affect  walrus.  Walrus 
observed  in  the  region  have  typically 
been  lone  individuals,  further  reducing 
the  number  of  potential  takes  expected. 
Only  3  walrus  were  observed  by 
Industry  during  its  activities  between 
1994  to  2000.  In  addition,  the  majority 
of  walrus  hunted  by  Barrow  residents 
were  harvested  west  of  Point  Barrow, 
outside  of  the  area  covered  by  incidental 
take  regulations,  while  Kaktovik 
harvested  only  one  walrus.  Given  this 
information,  no  more  than  a  small 
number  of  walrus  will  be  taken  during 
the  length  of  this  rule.  These  takes 
wAild  be  unintentional  and  most  likely 
non-lethal. 

Polar  Bear 

Industry  activities,  from  exploration, 
development  and  production  operations 
could  potentially  disturb  polar  bears. 


These  disturbances  are  expected  to  be 
primarily  short-term  behavioral 
reactions  resulting  in  displacement,  and 
should  have  no  more  than  a  negligible 
impact  on  the  population.  Noise  and 
vibration  are  theorized  to  have  the 
following  effects  on  polar  bears.  Polar 
bears  could  be  displaced  from  the 
immediate  area  of  activity  due  to  noise 
and  vibrations.  They  could  be  attracted 
to  sources  of  noise  and  vibrations  out  of 
curiosity,  which  could  result  in  human/ 
bear  encounters.  Denning  females  with 
cubs  could  prematurely  abandon  their 
dens  due  to  noise  and  vibrations 
produced  by  certain  industrial  activities 
at  close  distances.  Also,  noise  and 
vibration  from  stationary  sources  could 
keep  females  from  denning  in  the 
vicinity  of  the  source. 

Contact  with,  or  ingestion  of  oil  could 
also  potentially  affect  polar  bears.  Small 
oil  spills  are  cleaned  up  immediately 
and  should  have  little  opportunity  to 
affect  polar  bears.  The  probability  of  a 
large  spill  occurring  is  very  small.  If 
such  a  spill  were  to  occur  at  an  offshore 
oil  facility,  however,  polar  bears  could 
come  into  contact  with  oil.  The  impact 
of  a  large  spill  would  depend  on  the 
location  and  size  of  the  spill, 
environmental  factors,  and  the  success 
of  clean-up  measures. 

The  Service  estimates  that  only  a 
small  number  of  polar  bear  takes  will 
occur  during  the  length  of  the  proposed 
regulations.  These  takes  would  be 
unintentional  and  non-lethal.  However, 
it  is  possible  that  a  few  unintentional 
lethal  takes  could  occur  under  low 
probability  circumstances.  For  example, 
a  scenario  of  an  unintentional  lethal 
take  could  be  a  road  accident  where  a 
vehicle  strikes  and  kills  a  polar  bear. 

Conclusions 

Based  on  the  previous  discussion,  we 
make  the  following  findings  regarding 
this  action. 

Impact  on  Species 

The  Beaufort  Sea  polar  bear 
population  is  widely  distributed 
throughout  their  range.  Polar  bears 
typically  occur  in  low  numbers  in 
coastal  and  nearshore  areas  where  most 
Industry  activities  occur.  Hence, 
impacts  that  might  be  significant  for 
individuals  or  small  groups  of  animals 
are  expected  to  be  no  more  than 
negligible  for  the  polar  bear  population 
as  a  whole.  Likewise,  the  Pacific  walrus 
is  only  occasionally  found  during  the 
open-water  season  in  the  Beaufort  Sea. 
Industry  impacts  would  be  no  more 
than  negligible  for  the  walrus 
population  as  well. 

We  reviewed  the  effects  of  the  oil  and 
gas  industry  activities  on  marine 
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mammals,  which  included  impacts  from 
stationary  and  mobile  sources,  such  as 
noise,  physical  obstructions,  and  oil 
spills.  Based  on  past  LOA  monitoring 
reports,  we  believe  that  takes  resulting 
from  the  interactions  between  Industry 
and  Pacific  walrus  and  polar  bears  has 
had  a  negligible  impact  on  these 
species.  Additional  information,  such  as 
recorded  subsistence  harvest  levels  and 
incidental  observations  of  polar  bears 
near  shore,  suggests  that  these 
populations  have  not  been  adversely 
affected.  The  projected  level  of  activities 
during  the  period  covered  by  the 
proposed  regulations  (existing 
development  and  production  activities, 
as  well  as  proposed  exploratory 
activities)  are  similar  in  scale  to 
previous  levels.  In  addition,  current 
mitigation  measures  will  be  kept  in 
place.  Therefore,  based  on  past  LOA 
monitoring  reports,  we  conclude  that 
any  take  reasonably  likely  to  or 
reasonably  expected  to  occur  as  a  result 
of  projected  activities  will  have  a 
negligible  impact  on  polar  bear  and 
Pacific  walrus  populations. 

The  Northstar  development  is 
currently  the  only  offshore  development 
in  production  with  a  subsea  pipeline. 
Concerns  about  potential  oil  spills  in 
the  marine  envirt)nment  as  a  result  of 
this  development  were  raised  in  the 
Northstar  FEIS.  We  have  analyzed  the 
likelihood  of  an  oil  spill  in  the  marine 
environment  of  the  magnitude  necessarj' 
to  kill  a  significant  number  of  polar 
bears,  and  found  it  to  be  minimal.  Thus, 
after  considering  the  cumulative  effects 
of  existing  development  and  production 
activities,  and  proposed  exploratory 
activities,  both  onshore  and  offshore,  we 
find  that  the  total  expected  takings 
resulting  from  oil  and  gas  industiy 
exploration,  development,  and 
production  activities  will  have  a 
negligible  impact  on  polar  bear  and 
Pacific  walrus  populations,  and  will 
have  no  unmitigable  adverse  impacts  on 
the  availability  of  these  species  for 
subsistence  use  by  Alaska  Natives 
during  the  proposed  duration  of  this 
rule. 

We  find,  based  on  the  recent  scientific 
Information  available  on  polar  bear  and 
walrus,  the  results  of  monitoring  data 
from  our  previous  regulations,  and  the 
results  of  our  oil  spill  modeling 
assessments,  that  any  take  reasonably 
likely  to  result  from  the  effects  of  oil 
and  gas  related  exploration, 
development,  and  production  activities 
through  the  duration  of  these 
regulations,  in  the  Beaufort  Sea  and 
adjacent  northern  coast  of  Alaska  will 
have  a  negligible  impact  on  polar  bear 
and  Pacific  walrus  populations. 


Even  though  the  probability  of  an  oil 
spill  that  will  cause  significant  impacts 
to  the  walrus  and  polar  bear  population 
is  extremely  low,  in  the  event  of  a 
catastrophic  spill,  we  will  reassess  the 
impacts  to  polar  bear  and  walrus  and 
reconsider  the  appropriateness  of 
authorizations  for  incidental  taking 
through  section  101(a)(5)(A)  of  the  Act. 

Our  proposed  finding  of  "negligible 
impact"  applies  to  oil  and  gas 
exploration,  development,  and 
production  activities.  As  with  our  past 
incidental  take  regulations  for  these 
actions,  generic  conditions  would  be 
attached  to  each  LOA.  These  conditions 
minimize  interference  with  normal 
breeding,  feeding,  and  possible 
migration  patterns  to  ensure  that  the 
effects  to  the  species  remain  negligible. 
We  may  add  additional  measures 
depending  upon  site-specific  and 
species-specific  concerns.  Generic 
conditions  include  the  following:  (1) 
These  regulations  do  not  authorize 
intentional  taking  of  polar  bear  or 
Pacific  walrus.  (2)  For  the  protection  of 
pregnant  polar  bears  during  denning 
activities  (den  selection,  birthing,  and 
maturation  of  cubs)  in  known  and 
confirmed  denning  areas,  Industry 
activities  may  be  restricted  in  specific 
locations  during  specified  times  of  the 
year.  These  restrictions  will  be  applied 
on  a  case-by-case  basis  after  assessing 
each  LOA  request.  In  potential  denning 
areas,  we  may  require  pre-activity 
surveys  (e.g.,  aerial  surveys)  to 
determine  the  presence  or  absence  of 
denning  activity:  in  known  denning 
areas  we  may  require  enhanced 
monitoring  during  activities.  (3)  Each 
activity  covered  by  an  LOA  requires  a 
site-specific  plan  of  operation  and  a  site- 
specific  polar  bear  interaction  plan.  The 
purpose  of  the  required  plans  is  to 
ensure  that  the  level  of  activity  and 
possible  takes  will  be  consistent  with 
our  proposed  finding  that  the 
cumulative  total  of  incidental  takes  will 
have  a  negligible  impact  on  polar  bear 
and  Pacific  walrus,  and  where  relevant, 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  these 
species  for  subsistence  uses. 

Impact  on  Subsistence  Take 

^    We  find,  based  on  the  best  scientific 
information  available,  including  the 
results  of  monitoring  data,  that  any  take 
reasonably  likely  to  result  from  the 
effects  of  of  Industry  activities  during 
the  period  of  the  rule  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska,  will  n,ot  have  an  unmitigable 
adverse  impact  on  the  availability  of 
polar  bears  and  Pacific  walrus  for  taking 
for  subsistence  uses. 


Polar  bears  are  hunted  primarily 
diu-ing  the  ice-covered  season,  and  the 
proposed  activities  are  expected  to  have 
a  negligible  impact  on  the  distribution, 
movement,  and  numbers  of  polal'  bears 
found  during  this  time  period  in  the 
regulation  area.  Walrus  are  primarily 
hunted  during  the  open-water  season, 
and  the  proposed  oil  and  gas  activities 
are  also  expected  to  have  a  negligible 
impact  on  the  distribution,  movement, 
and  numbers  of  walrus  in  the  region. 
Regular  communication  between  the 
industry  and  native  communities  will 
further  reduce  the  likelihood  of 
interference  with  subsistence  harvest. 

If  there  is  evidence  during  the  period 
of  the  rule  that  oil  and  gas  activities  may 
affect  the  availability  of  polar  bear  or 
walrus  for  take  for  subsistence  uses,  we 
will  reevaluate  our  findings  regarding- 
permissible  limits  of  take  and  the 
measures  required  to  ensure  continued 
subsistence  hunting  opportunities. 

Monitoring  and  Reporting 

We  require  an  approved  plan  for 
monitoring  and  reporting  the  effects  of 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
on  polar  bear  and  walrus  prior  to 
issuance  of  an  LOA.  Monitoring  plans 
are  required  to  determine  effects  of  oil 
and  gas  activities  on  polar  bear  and 
walrus  in  the  Beaufort  Sea  and  the 
adjacent  northern  coast  of  Alaska. 
Monitoring  plans  must  identify,'  the 
methods  used  to  assess  changes  in  the . 
movements,  behavior,  and  habitat  use  of 
polar  bear  and  walrus  in  response  to 
Industry  activities.  Monitoring  activities 
are  summarized  and  reported  in  a 
formal  report  each  year.  The  applicant 
must  submit  a  monitoring  and  reporting 
plan  at  least  90  days  prior  to  the 
initiation  of  a  proposed  activity.  We 
base  each  year's  monitoring  objective  on 
the  previous  year's  monitoring  results. 
For  exploration  activities  the  applicant 
must  submit  a  final  monitoring  report  to 
us  no  later  than  90  days  after  the 
completion  of  the  activity.  Since 
development  and  prodi/fction  activities 
are  continuous  and  long-term,  we  will 
issue  LOAs.  which  include  monitoring 
and  reporting  plans  for  the  life  of  the 
activity  or  until  the  expiration  of  the 
regulations,  whichever  occurs  first. 
Prior  to  January  15  of  each  year,  we  will 
require  that  the  operator  submit 
development  and  production  activity 
monitoring  results  of  the  previous  year's 
activity.  We  require  approval  of  the 
monitoring  results  for  continued 
coverage  under  the  LOA. 
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accrue  to  the  Govermnent;  and  the  rule 
would  have  little  or  no  impact  on 
decisions  by  Industry  to  relinquish 
tracts  and  write  off  bonus  payments. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

We  have  determined  that  this  rule  is 
not  a  major  rule  under  5  U.S.C.  804(2), 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The 
proposed  rule  is  also  not  likely  to  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
government  agencies  or  have  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

We  have  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  Oil 
companies  and  their  contractors 
conducting  exploration,  development, 
and  production  activities  in  Alaska  have 
been  identified  as  the  only  likely 
applicants  under  the  regulations.  These 
potential  applicants  have  not  been 
identified  as  small  businesses.  The 
analysis  for  this  rule  is  available  ffom 
the  person  in  Alaska  identified  above  in 
the  section,  FOR  FURTHER  INFORMATION 
CONTACT. 

Public  Comments  Solicited 

We  are  opening  the  comment  period 
on  this  proposed  rule  for  only  30  days 
because  the  previous  regulations 
authorizing  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bears  and  Pacific  walrus  during 
year-round  oil  and  gas  industry 
exploration,  development,  and 
production  operations  in  the  Beaufort* 
Sea  and  adjacent  northern  coast  of 
Alaska  expired  March  31.  2003. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

(1)  Are  the  requirements  in  the  rule     •■ 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 


(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  18.123,  "When 
is  this  rule  effective?" 

(5)  Is  the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  that 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Takings  Implications 

This  proposed  rule  is  not  expected  to 
have  a  potential  taking  implications 
under  Executive  Order  12630  because  it 
would  authorize  the  incidental,  but  not 
intentional,  take  of  small  numbers  of 
polar  bear  and  walrus  by  oil  and  gas 
industry  companies  and  thereby  exempt 
these  companies  from  civil  and  criminal 
liability  as  long  as  they  operate  in 
compliance  with  the  terms  of  their 
LOAs. 

Federalism  Effects 

This  proposed  rule  also  does  not 
contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132.  In 
accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.).  this  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  The  Service  has  determined 
and  certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  governments  or  private 
entities.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
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"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Civil  Justice  Reform 

The  Departmental  Solicitor's  Office 
has  determined  that  these  regulations 
meet  the  applicable  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Paperwork  Reduction  Act  of  1995 

This  regulation  requires  information 
collection  under  the  Paperwork 
Reduction  Act.  General  regulations  in 
50  CFR  18.27  (that  implement  the 
provisions  of  section  101(a)(5)(A)  of  the 
Act)  contain  information  collection, 
record  keeping,  and  reporting 
requirements  associated  with 
development  and  issuance  of  specific 
regulations  and  LOAs  that  are  subject  to 
Office  of  Management  and  Budget 
(OMB)  clearance  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
The  request  for  regulations  includes 
information  collection  and  record 
keeping  requirements;  therefore,  under 
the  requirements  of  the  Paperwork 
Reduction  Act  the  process  of  receiving 
authorization  from  the  OMB  is 
underway. 

Energy  Effects 

Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  This  rule  would  provide 
exceptions  ft-om  the  taking  prohibitions 
of  the  MMPA  for  entities  engaged  in  the 
exploration,  development,  and 
production  of  oil  and  gas  in  the  Beaufort 
Sea  and  adjacent  coastal  areas  of 
northern  Alaska.  By  providing  certainty 


regarding  compliance  with  the  MMPA, 
this  rule  will  have  a  positive  effect  on 
Industry  and  its  activities.  Although  the 
rule  would  require  Industry  to  take  a 
number  of  actions,  these  actions  have 
been  imdertaken  by  Industry  for  many 
years  in  the  past  as  part  of  similar 
regulations.  Therefore,  this  rule  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use  and  does 
not  constitute  a  significant  energy 
action.  No  Statement  of  Energy  Effects  is 
required. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  Indians, 
Marine  mammals.  Oil  and  gas 
exploration.  Reporting  and  record 
keeping  requirements.  Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  proposes  to 
amend  Part  18,  Subchapter  B  of  Chapter 
1,  Title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below.         * 

PART  18— MARINE  MAMMALS 

1.  The  authority  citation  of  50  CFR 
part  18  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Revise  part  18  by  adding  a  new 
subpart  J  to  read  as  follows: 

Subpart  J — Taking  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration, 
Development,  and  Production 
Activities  in  the  Beaufort  Sea  and 
Adjacent  Northern  Coast  of  Alaska 

Sec. 


18.121  What  specified  activities  does  this 
rule  cover? 

18.122  In  what  specified  geographic  region 
does  this  rule  apply? 

18.123  When  is  this  rule  effective? 

18.124  How  do  I  obtain  a  Letter  of 
Authorization? 

18.125  What  criteria  does  the  Service  use  to 
evaluate  Letter  of  Authorization 

■  requests? 

18.126  What  does  a  Letter  of  Authorization 
allow? 

18.127  What  activities  are  prohibited? 

18.128  What  are  the  monitoring  and 
reporting  requirements? 

18.129  What  are  the  information  collection 
requirements? 

§  1 8.1 21    Wtiat  specitied  activities  does 
this  rule  cover? 

Regulations  in  this  subpart  apply  to 
the  incidental,  but  not  intentional,  take 
of  small  numbers  of  polar  bear  and 
Pacific  walrus  by  you  (U.S.  citizens  as 
defined  in  §  18.27(c))  while  engaged  in 
oil  and  gas  exploration,  development, 
and  production  activities  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska. 

§  18.122    In  what  specified  geographic 
region  does  this  rule  apply? 

This  rule  applies  to  the  geographic 
region  defined  by  a  north/south  line  at 
Barrow,  Alaska,  and  includes  all  Alaska 
coastal  areas.  State  waters,  and  Outer 
Continental  Shelf  v.'aters  east  of  that  line 
to  the  Canadian  border  and  an  area  25 
miles  inland  from  Barrow  on  the  west 
to  the  Canning  River  on  the  east.  The 
Arctic  National  Wildlife  Refuge  is  not 
included  in  the  area  covered  by  this 
rule.  The  following  map  shows  the  area 
where  this  rule  applies. 

BILUNG  CODE  4310-55-P 
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Figure 


BILUNG  CODE  4310-  S5-C 


1 .  Specific  geographic  area  covered  by  the  Beaufort  Sea  incidental  take  regulations. 
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§18.123    When  is  this  rule  effective 

Regulations  in  this  subpart  are 
effective  for  16  months  from  date  of 
issuance,  for  year-round  oil  and  gas 
exploration,  development,  and 
production  activities. 

§  18.124    How  do  I  obtain  a  Letter  of 
Authorization? 

(a)  You  must  be  a  U.S.  citizen  as 
defined  in  §  18.27(c)  of  this  part. 

(b)  If  you  are  conducting  an  oil  and 
gas  exploration,  development,  or 
production  activity  that  may  cause  the 
taking  of  polar  bear  or  Pacific  walrus  in 
the  geographic  region  described  in 

§  18.122  and  you  want  incidental  take 
authorization  under  this  rule,  you  must 
apply  for  a  Letter  of  Authorization  for 
each  exploration  activity  or  a  Letter  of 
Authorization  for  activities  in  each 
development  and  production  area.  You 
must  submit  the  application  for 
authorization  to  our  Alaska  Regional 
Director  [see  50  CFR  2.2  for  address)  at 
least  90  days  prior  to  the  start  of  the 
proposed  activity. 

(c)  Your  application  for  a  Letter  of 
Authorization  must  include  the 
following  information: 

(1)  A  description  of  the  activity,  the 
dates  and  duration  of  the  activity,  the 
specific  location,  and  the  estimated  area 
affected  by  that  activity. 

(2)  A  site-specific  plan  to  monitor  the 
effects  of  the  activity  on  the  behavior  of 
polar  bear  and  Pacific  walrus  that  may 
be  present  during  the  ongoing  activity. 
Your  monitoring  program  must 
document  the  effects  on  these  marine 
mammals  and  estimate  the  actual  level 
and  type  of  take.  The  monitoring 
requirements  will  vary  depending  on 
the  activity,  the  location,  and  the  time 
of  year. 

(3)  A  site  specific  polar  bear 
awareness  and  interaction  plan.  For  the 
protection  of  human  life  and  welfare, 
each  employee  on  site  must  complete  a 
basic  polar  bear  encounter  training 
course. 

(4)  A  Plan  of  Cooperation  to  mitigate 
potential  conflicts  between  the 
proposed  activity  and  subsistence 
hunting.  This  Plan  of  Cooperation  must 
identify  measures  to  minimize  adverse 
effects  on  the  availability  of  polar  bear 
and  Pacific  walrus  for  subsistence  uses 
if  the  activity  takes  place  in  or  near  a 
traditional  subsistence  hunting  area. 
You  must  contact  affected  subsistence 
communities  to  discuss  potential 
conflicts  caused  by  location,  timing,  and 
methods  of  proposed  operations.  You 
must  make  reasonable  efforts  to  ensure 
that  activities  do  not  interfere  with 
subsistence  hunting  or  that  adverse 
effects  on  the  availability  of  polar  bear 
or  Pacific  walrus  are  properly  mitigated. 


§  18.125    What  criteria  does  the  Service 
use  to  evaluate  Letter  of  Authorization 
requests? 

(a)  We  will  evaluate  each  request  for 
a  Letter  of  Authorization  based  on  the 
specific  activity  and  the  specific 
geographic  location.  We  will  determine 
whether  the  level  of  activity  identified 
in  the  request  exceeds  that  considered 
by  us  in  making  a  finding  of  negligible 
impact  on  the  species  and  a  finding  of 
no  unmitigable  adverse  impact  on  the 
availability  of  the  species  for  take  for 
subsistence  uses.  If  the  level  of  activity 
is  greater,  we  will  reevaluate  our 
findings  to  determine  if  those  findings 
continue  to  be  appropriate  based  on  the 
greater  level  of  activity  that  you  have 
requested.  Depending  on  the  results  of 
the  evaluation,  we  may  grant  the 
authorization  as  is,  add  further 
conditions,  or  deny  the  authorization. 

(b)  In  accordance  with  §  18.27(f)(5)  of 
this  part,  we  will  make  decisions 
concerning  withdrawals  of  Letters  of 
Authorization,  either  on  an  individual 
or  class  basis,  only  after  notice  and 
opportunity  for  public  comment. 

(c)  The  requirement  for  notice  and 
public  conunent  in  paragraph  (b)  of  this 
section  will  not  apply  should  we 
determine  that  an  emergency  exists  that 
poses  a  significant  risk  to  the  well-being 
of  the  species  or  stock  of  polar  bear  or 
Pacific  walrus. 

§18.126    What  does  a  Letter  of 
Authorization  allow? 

(a)  Your  Letter  of  Authorization  may 
allow  the  incidental,  but  not  intentional, 
take  of  polar  bear  and  Pacific  walrus 
when  you  are  carrying  out  one  or  more 
of  the  following  activities: 

(1)  Conducting  geological  and 
geophysical  surveys  and  associated 
activities; 

(2)  Drilling  exploratory  wells  and 
associated  activities; 

(3)  Developing  oil  fields  and 
associated  activities; 

(4)  Drilling  production  wells  and 
performing  production  support 
operations; 

(5)  Conducting  environmental 
monitoring  programs  associated  with 
exploration,  development,  and 
production  activities  to  determine 
specific  impacts  of  each  activity. 

(b)  You  must  use  methods  and 
conduct  activities  identified  in  your 
Letter  of  Authorization  in  a  manner  that 
minimizes  to  the  greatest  extent 
practicable  adverse  impacts  on  polar 
bear  and  Pacific  walrus,  their  habitat, 
and  on  the  availability  of  these  marine 
mammals  for  subsistence  uses. 

(c)  Each  Letter  of  Authorization  will 
identify  conditions  or  methods  that  are 
specific  to  the  activity  and  location. 


§  1 8.1 27    What  activities  are  prohibited? 

(a)  Intentional  take  of  polar  bear  or 
Pacific  walrus. 

(b)  Any  take  that  fails  to  comply  with 
the  terms  and  conditions  of  these 
specific  regulations  or  of  your  Letter  of 
Authorization. 

§  1 8.1 28    What  are  the  monitoring  and 
reporting  requirements? 

(a)  We  require  holders  of  Letters  of 
Authorization  to  cooperate  with  us  and 
other  designated  Federal,  State,  and 
local  agencies  to  monitor  the  impacts  of 
oil  and  gas  exploration,  development, 
and  production  activities  on  polar  bear 
and  Pacific  walrus. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  a  qualified  individual  or 
individuals  to  observe,  record,  and 
report  on  the  effects  of  their  activities  on 
polar  bear  and  Pacific  walrus. 

(c)  We  may  place  an  observer  on  the 
site  of  the  activity  or  on  board  drill 
ships,  drill  rigs,  aircraft,  icebreakers,  or 
other  support  vessels  or  vehicles  to 
monitor  the  impacts  of  your  activity  on 
polar  bear  and  Pacific  walrus. 

(d)  For  exploratory  activities,  holders 
of  a  Letter  of  Authorization  must  submit 
a  report  to  oiu"  Alaska  Regional  Director 
within  90  days  after  completion  of 
activities.  For  development  and 
production  activities,  holders  of  a  Letter 
of  Authorization  must  submit  a  report  to 
our  Alaska  Regional  Director  by  January 
15  for  the  preceding  year's  activities. 
Reports  must  include,  at  a  minimiun, 
the  following  information: 

(1)  Dates  and  times  of  activity; 

(2)  Dates  and  locations  of  polar  bear 
or  Pacific  walrus  activity  as  related  to 
the  monitoring  activity;  and 

(3)  Results  of  the  monitoring  activities 
including  an  estimated  level  of  take. 

§  1 8.1 29    What  are  the  information 
collection  requirements? 

(a)  The  collection  of  information 
contained  in  this  subpart  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070.  We  need  to  collect  the 
information  in  order  to  describe  the 
proposed  activity  and  estimate  the 
impacts  of  potential  takings  by  all 
persons  conducting  the  activity.  We  will 
use  the  information  to  evaluate  the 
application  and  determine  whether  to 
issue  specific  Letters  of  Authorization. 

(b)  For  the  duration  of  this  rule,  when 
you  conduct  operations  under  this  rule, 
we  estimate  an  8-hour  burden  per  Letter 
of  Authorization,  a  4-hour  burden  for 
monitoring,  and  an  8-hour  burden  per 
monitoring  report.  You  must  respond  to 
this  information  collection  request  to 
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and  Wildlife  Service,  Department  of  the 
Interior,  Mail  Stop  222  ARLSQ,^1849C 
Street,  NW.,  Washington,  DC  20240,  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1018- 
0070),  Washington,  D.C.  20503. 


Dated:  July  15,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  03-18907  Filed  7-24-03;  8:45  am] 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeahng  in  this 
section. 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Informational  Meetings 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  informational 

meetings. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  will  hold  two 
informational  meetings  at  the  dates  and 
locations  noted  below.  The  meetings 
will  assist  the  Access  Board  in 
developing  accessibility  guidelines 
under  the  Americans  with  Disabrlities 
Act  for  passenger  vessels.  Specifically, 
the  meetings  will  focus  on  the  issue  of 
providing  accessible  embarkation  and 
disembarkation  for  persons  with 
disabilities  on  and  off  passenger  vessels 
which  are  subject  to  46  CFR  subchapters 
H  or  K,  and  foreign  flag  vessels  of  a 
comparable  size  and  passenger  capacity. 
DATES:  The  Access  Board  will  hold  the 
first  meeting  on  August  20,  2003,  from 
1:30  p.m.  to  5:30  p.m.  A  second  meeting 
will  be  held  on  September  9,  2003,  from 
1:  p.m  to  5:30  p.m. 

ADDRESSES:  The  meeting  on  August  20 
will  be  held  at  the  Hilton  New  Orleans 
Riverside,  Two  Poydras  Street,  New 
Orleans,  LA.  The  second  meeting,  on 
September  9  will  be  held  at  the  Seattle 
Marriott  Waterfront,  2100  Alaskan  Way, 
Seattle,  WA. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Beatty,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-0012 
(Voice);  (202)  272-0082  (TTY).  These 
are  not  toll-free  numbers.  Electronic 
mail  address:  pvag@access-board.gov. 
This  document  is  available  in  alternate 
formats  (cassette  tape,  Braille,  large 


print,  or  ASCII  disk)  upon  request.  This 
document  is  also  available  on  the 
Board's  Internet  Site  [http:// 
www.access-board.gov/pvagmtg.btm). 
SUPPLEMENTARY  INFORMATION:  In  1998, 
the  Access  Board  established  an 
advisory  committee  to  make 
recommendations  on  accessibility 
guidelines  for  passenger  vessels. 
Membership  included  disability  groups, 
industry  organizations.  State  and  local 
government  agencies,  and  passenger 
vessel  operators.  The  Passenger  Vessel 
Access  Advisory  Committee  held  nine 
meetings  from  September  1988  to 
September  2000  and  submitted  a  final 
report  to  the  Board  entitled 
"Recommendations  for  Accessibility 
Guidelines  for  Passenger  Vessels"  in 
December  2000.  The  Board  has  made 
this  report  widely  available  as  a  source 
of  guidance  until  final  guidelines  are 
developed.  The  report  is  available  on 
the  Access  Board's  Web  site  at  http:// 
www.  access-board/gov/pvaac/ 
commrept/ index.htm.  Single  copies  of 
this  publication  may  be  obtained  at  no 
cost  by  calling  the  Access  Board's 
automated  publications  order  line  (202) 
272-0080,  by  pressing  2  on  the 
telephone  keypad,  then  1,  and 
requesting  publication  A-42 
(Recommendations  for  Accessibility 
Guidelines  for  Passenger  Vessels). 
Persons  using  a  TTY  should  call  (202) 
272-0082.  Please  record  a  name, 
address,  telephone  number  and  request 
publication  A-42.  This  document  is 
available  in  alternate  formats  upon 
request.  Persons  who  want  a  copy  in  an 
alternate  format  should  specify  the  type 
of  format  (cassette  tape.  Braille,  large 
print,  or  ASCII  disk). 

Although  the  advisory  committee 
provided  recommendations  on  a 
number  of  issues,  specific 
recommendations  regarding  running 
slopes  for  gangways  were  not  provided. 
(See  Chapter  2  of  the  Recommendations 
for  Accessibility  Guidelines  for 
Passenger  Vessels  report.)  Because 
passenger  vessels  come  in  different 
shapes  and  sizes  and  the  marine 
environment  in  which  the  piers  are 
located  are  influenced  by  many  factors 
which  add  to  the  complexities  of 
providing  access,  additional  information 
is  needed  on  this  topic  before  specific 
criteria  for  gangway  running  slopes  can 
be  proposed  for  public  comment. 

The  meetings  will  principally  focus 
on  the  issue  of  gangway  running  slopes. 


As  gangways  are  the  primary  method 
used  in  providing  a  pedestrian 
connection  between  piers  and  passenger 
vessels,  the  running  slope  of  such 
gangways  is  an  important  access  issue 
for  persons  with  disabilities.  In  addition 
to  gangways,  the  meeting  will  also  focus 
on  other  methods  used  to  provide  access 
on  and  off  passenger  vessels.  Issues  not 
related  to  providing  access  on  and  off 
passenger  vessels  are  not  the  subject  of 
these  meetings. 

To  maximize  the  time  available,  the 
meeting  will  only  focus  on  passenger 
vessels  which  are  subject  to  46  CFR 
subchapters  H  or  K  (and  foreign  flag 
vessel  of  a  comparable  size  and 
passenger  capacity).  These  passenger 
vessels  aJe  typically  larger  vessels,  as 
compared  to  those  subject  to 
subchapters  C  or  T. 

Interested  members  of  the  public  are 
encouraged  to  contact  Paul  Beatty  at  the 
Access  Board  at  (202)  272-0012  (Voice), 
(202)  272-0082  (TTY)  oi  pva^access- 
board.gov  to  pre-register  to  attend  the 
informational  meetings.  All  meetings 
are  accessible  to  persons  with 
disabilities.  Sign  language  interpreters 
and  an  assistive  listening  system  are 
available  at  all  meetings.  Persons 
attending  the  informational  meetings  are 
requested  to  refrain  from  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

Lawrence  W.  Roffee, 

Executive  Director. 

[FRDoc.  03-18997  Filed  7-24-03;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Prociuement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  August  24,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
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1421  Jefferson 
Arlington,  Virj 
FOR  FURTHER 

Shervl  D.  Kenrie 
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SUPPLEMENTARt 

December  6 
2003,  the 
People  Who 
Disabled  publi 
68  FR  24919, 
proposed  add 
List. 

After  consi 
presented  to  it 
qualified  nonpto 
the  products 
the  additions 
recent  contractbrs 
determined  tha  t 
services  listed 
procurement  b 
under  41  U.S.C 
2.4. 


If^ORMATION  CONTACT: 

rly.  (703)  603-7740. 
INFORMATION:  On 
May  9.  and  May  16, 
Com^iittee  for  Purchase  From 
Blind  or  Severely 
hed  notice  (67  FR  72640, 

26566/26567)  of 
ons  to  the  Procurement 


ar  d 
oi 


ion  of  the  material 
:onceming  capability  of 
fit  agencies  to  provide 
services  and  impact  of 
the  current  or  most 

the  Committee  has 
the  products  and 
»elovv  are  suitable  for 
the  Federal  Govenmient 
46-48C  and  41  CFR  51- 


Regulatory  Fie:  Ability  Act  Certification 

I  certify  that  he  following  action  will 
not  have  a  sign  ficant  impact  on  a 
substantial  nun  iber  of  small  entities. 
The  major  facto  rs  considered  for  this 
certification  we  re: 

1.  The  action  will  not  result  in  any 
additional  repo  iing,  recordkeeping  or 
other  complian  ;e  requirements  for  small 
entities  other  tl  an  the  small 
organizations  tl  lat  will  furnish  the 
products  and  se  rvices  to  the 
■Government. 

2.  The  action  will  result  in 
authorizing  sm;  11  entities  to  furnish  the 
products  and  s(  rvices  to  the 
Goverrunent. 

3.  There  are  r  o  known  regulatory 
ch  would  accomplish 

3  the  Javits- Wagner- 


alternatives  wh 
the  objectives  o 


O'Day  Act  (41  I'.S.C.  46-^8c)  in 
connection  witA  the  products  and 
services  propos  ;d  for  addition  to  the 
Procurement  Li  it. 
(End  of  Certifici  ition) 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  Lijt: 

Produ^s 

Product/NSN:  Fliiid  Element  Filter. 

2940-00-832-€  054 
NPA:  Gaston  Skil|s.  Inc.,  Gastonia,  North 

Carolina. 
Contract  Activity 

Columbus,  C(jl 
Product/NSN:  Su 

751 0-00-1 61-<^ 
NPA:  The  Lighlh 

Orleans,  New 
Contract  Activity 

Products  AcqL 

New  York 


•P 


Defense  Supply  Center 

umbus,  Ohio. 
Iv  Cup. 

li. 
use  for  the  Blind  in  New 
Orleans,  Louisiana. 
Office  Supplies  &  Paper 

isition  Center,  New  York, 


Franklin  D.  Roosevelt'Library,  Hyde 
Park,  New  York. 
NPA:  Gateway  Community  Industries,  Inc.. 

Kingston,  New  York. 
Contract  Activity:  National  Archives  & 

Records  Administration,  College  Park, 

Maryland. 
Serx'ice  Type/Location:  Custodial  Services, 

U.S.  Border  Station,  Old  Champlain 

Farm,  Champlain,  New  York. 
,VP/\.  Clinton  County  Chapter,  NYSARC,  Inc., 

Plattsburgh,  New  York. 
Contract  Activity:  GSA/PBS  Upstate  New 

York  Service  Center,  Syracuse,  New 

York. 
Service  Type/Location:  Janitorial/Custodial, 

FAA^  ATCT  &  FSDO,  Gerald  Ford 

International  Airport,  Grand  Rapids, 

Michigan. 
NPA:  Hope  Network  Services  Corporation, 

Grand  Rapids,  Michigan. 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plaines,  Illinois. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Army  Reserve  Center  Garden  Grove, 

Garden  Grove,  California. 
NPA:  Lincoln  Training  Center  and 

Rehabilitation  Workshop,  South  El 

Monte,  California. 
Contract  Activity:  63rd  Regional  Support 

Command,  Los  Alamitos,  California. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Army  Reserve  Center,  Eau  Claire, 

Wisconsin. 
NPA:  L.E.  Phillips  Career  Development 

Center,  Inc.,  Eau  Claire,  Wisconsin. 
Contract  Activity:  Headquarters,  88th 

Regional  Support  Command,  Fort 

Snelling,  Minnesota. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Army  Reserve  Center,  Fairmont, 

West  Virginia,  U.S.  Army  Reserve 

Center,  Grafton,  West  Virginia,  U.S. 

Army  Reserve  Center,  New  Martinsville, 

West  Virginia. 
NPA:  PACE  Training  and  Evaluation  Center, 

Inc.,  Star  City,  West  Virginia. 
Contract  Activity:  99th  Regional  Support 

Command,  Coraopolis,  Pennsylvania. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Army  Reserve  Center,  Walker, 

Michigan. 
NPA:  Hope  Network  Services  Corporation, 

Grand  Rapids,  Michigan. 
Contract  Activity:  Headquarters,  88th 

Regional  Support  Command.  Fort 

Snelling,  Minnesota. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-18980  Filed  7-24-03;  8:45  am) 
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Services 

Service  Type/Location:  Custodial  Services, 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  24,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740, 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  piu-suant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  of  the 
proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  product 
or  service  will  be  required  to  procure 
the  products  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulator^' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identif}'  the  stdlement(s) 
underlying  the  certification  on  which 
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they  are  providing  additional 

information. 

(End  of  Certification)    ■ 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Lock-Jaw-Wood  Mop  Handle, 

7920-01-452-2028.  ; 

NPA:  New  York  City  Industries  for  the  Blind. 

Inc..  Brooklyn,  New  York. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center.  New  York. 

New  York. 

Services 

Service  Type/Location:  Base  Supply  Center, 

Fort  Sill,  Oklahoma. 
NPA:  Beacon  Lighthouse,  Inc.,  Wichita  Falls, 

Texas. 
Contract  Activity:  U.S.  Army  Field  Artillery 

Center  &  Fort  Sill.  Oklahoma. 
Service  Type/Location:  Janitorial/Custodial. 

Bureau  of  Land  Management,  Salt  Lake 

Field  Office  and  Warehouse,  Salt  Lake 

City,  Utah. 
iVPA:  Community  Foundation  for  the 

Disabled,  Inc.,  Salt  Lake  City,  Utah. 
Contract  Activity:  Bureau  of  Land 

Management — Utah  State  Office,  Salt 

Lake  City,  Utah. 
Ser\'ice  Type/Location:  Janitorial/Custodial, 

Federal  Aviation  Administration. 
.     Belleville  SFO,  Scott  AFB,  Illinois. 
NPA:  Challenge  Unlimited,  Inc.,  Alton, 

Illinois. 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plaines,  Illinois. 
Service  Type/Location:  Janitorial/Grounds 

Maintenance,  Veterans  Affairs  Regional 

Office,  Montgomery.  Alabama. 
NPA;  Lakeview  Center,  Inc.,  Pensacola, 

Florida. 
Contract  Activity:  Veterans  Affairs  Regional 

Office,  Montgomery,  Alabama. 

Sheryl  D,  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  0.3-18981  Filed  7-24^3;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
[Docket  No,  030715174-3174-01] 

Revisions  to  the  Unverified  List — 
Guidance  as  to  "Red  Flags" 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  June  14,  2002,  the  Bureau 
of  Industry  and  Security  ("BIS") 
published  a  notice  in  the  Federal 
Register  that  set  forth  a  list  of  persons 


in  foreign  countries  who  were  parties  to 
past  export  transactions  where  pre- 
license  checks  ("PLC")  or  post-shipment 
verifications  ("PSV ')  could  not  be 
conducted  for  reasons  outside  the 
control  of  the  U.S.  Government 
("Unverified  List").  This  notice  advised 
exporters  that  the  involvement  of  a 
listed  person  as  a  party  to  a  proposed 
transaction  constitutes  a  "red  flag"  as 
described  in  the  guidance  set  forth  in 
Supplement  No.  3  to  15  CFR  Part  732, 
requiring  heightened  scrutiny  by  the 
exporter  before  proceeding  with  such  a 
transaction.  The  notice  also  stated  that, 
when  warranted,  BIS  would  remove 
persons  from  the  Unverified  List. 
Recently  a  PSV  was  completed  at  the 
facilities  of  Daqing  Production  Logging 
Institute,  No.  3  Fengshou  Village,  Sartu 
District,  Daqing  City,  Heilongjiang, 
People's  Republic  of  China. 
Accordingly,  by  this  notice,  Daqing 
Production  Logging  Institute  is  removed 
from  the  Unverified  List. 
DATES:  This  notice  is  effective  July  25, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Andrukonis,  Office  of 
Enforcement  Analysis,  Bureau  of 
Industry  and  Security;  Telephone:  (202) 
482-4255. 

SUPPLEMENTARY  INFORMATION:  In 
administering  export  controls  under  the 
Export  Administration  Regulations  (15 
CFR  Parts  730  to  774)  ("EAR"),  BIS 
carries  out  a  number  of  preventive 
enforcement  activities  with  respect  to 
individual  export  transactions.  Such 
activities  are  intended  to  assess 
diversion  risks,  identify  potential 
violations,  verifj'  end-uses,  and 
determine  the  suitability  of  end-users  to 
receive  U.S.  commodities  or  technology. 
In  carrying  out  these  activities,  BIS 
officials,  or  officials  of  other  federal 
agencies  acting  on  BIS's  behalf, 
selectively  conduct  PLCs  to  verify  the 
bona  fides  of  the  transaction  and  the 
suitability  of  the  end-user  or  ultimate 
consignee.  In  addition,  such  officials 
sometimes  carry  out  PSVs  to  ensure  that 
U.S.  exports  have  actually  been 
delivered  to  the  authorized  end-user,  are 
being  used  in  a  manner  consistent  with 
the  terms  of  a  license  or  license 
exception,  and  are  otherwise  consistent 
with  the  EAR. 

In  certain  instances  BIS  officials,  or 
other  federal  officials  acting  on  BIS's 
behalf,  have  been  unable  to  perform  a 
PLC  or  PSV  with  respect  to  certain 
export  transactions  for  reasons  outside 
the  control  of  the  U.S.  Government 
(including  a  lack  of  cooperation  by  the 


host  government  authority,  the  end- 
user,  or  the  ultimate  consignee).  In  a 
notice  issued  on  June  14,  2002  (67  FR 
40910),  BIS  set  forth  an  Unverified  List 
of  certain  foreign  end-users  and 
consignees  involved  in  such 
transactions. 

The  June  14,  2002  notice  also  advised 
exporters  that  participation  of  a  person 
on  the  Unverified  List  in  a  proposed 
transaction  will  be  considered  by  BIS  to 
raise  a  "red  flag"  under  the  "Know  Your 
Customer"  guidance  set  forth  in 
Supplement  No.  3  to  15  CFR  Part  732 
of  the  EAR.  Under  that  guidance, 
whenever  there  is  a  "red  flag,"  exporters 
have  an  affirmative  duty  to  inquire, 
verify,  or  otherwise  substantiate  that 
proposed  transaction  to  satisfy 
themselves  that  the  transaction  does  not 
involve  a  proliferation  activity 
prohibited  in  15  CFR  Part  744,  and  does 
not  violate  other  requirements  set  forth 
in  the  EAR. 

The  Federal  Register  notice  further 
stated  that  BIS  may  periodically  add 
persons  to  the  Unverified  List  based  on 
the  criteria  set  forth  above,  and  remove 
names  of  persons  from  the  list  when 
warranted. 

BIS  has  not  conducted  a  PSV  in  a 
transaction  involving  Daqing  Production 
Logging  Institute,  No.  3  Fengshou 
Village,  Sartu  District,  Daqing  City, 
Heilongjiang,  Peoples  Republic  of 
China,  a  person  included  on  the 
Unverified  List.  This  notice  advises 
exporters  that  Daqing  Production 
Logging  Institute  is  removed  from  the 
Unverified  List,  and  the  "red  flag" 
resulting  from  Daqing  Production 
Logging  Institute's  inclusion  on  the 
Unverified  List  is  rescinded. 

The  Unverified  List,  as  modified  by 
this  notice,  is  set  forth  below. 

Lisa  A.  Prager, 

Acting  Assistant  Secretary  for  Export 
Enforcement. 

Unverified  List  (as  ofjuly  25,  2003) 

The  Unverified  List  includes  names  and 
countries  of  foreign  persons  who  in  the  past 
were  parties  to  a  transaction  with  respect  to 
which  BIS  could  not  conduct  a  pre-license 
check  ("PLC")  or  a  post-shipment  verification 
("PSV")  for  reasons  outside  of  the, U.S. 
Government's  control.  Any  transaction  to 
which  a  listed  person  is  a  party  will  be 
deemed  by  BIS  to  raise  a  "red  flog"  with 
respect  to  such  transaction  within  the 
meaning  of  the  guidance  set  forth  in 
Supplement  No.  3  to  15  CFR  Part  732.  The 
"red  flag"  applies  to  the  person  on  the 
Unverified  List  regardless  of  where  the 
person  is  located  in  the  country  included  on 
the  list. 
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Liicktrade  Intern  itional 

Brilliant  Intervesi  


Dee  Communications  M  SDN  BHD 


Shaanxi  Telecon  i 
Yunma  Aircraft  ^  Ifg 
Civil  Airport  Construction 


Measuring  Station  . 
Corporation 


Institute  of  Guangzhou 
Electronic  Equipment  Engi- 


Power  Test  &  Research 

Beijing  San  Zhoig 
neer  Co.,  Ltd. 

Huat^ei  Petroleuhi  Admlnistraion  Bureau  Log- 
ging Company 

Peluang  Teguh 


Lucktrade  Intem.  tional  PTE  Ltd 


Arrow  Electronic;  Industries 


Country 


Hong  Kong  Special  Administrative  Region 
Malaysia  


do 


People's  Republic  of  China 

do  

do  


do 
do 


do  

Singapore 
do  


United  Arab  Emirates 


(FR  Doc.  03-190  17  Filed  7-24-03;  8:45  am) 

BILLING  COOE  3510  33-M 


DEPARTMENl  OF  COMMERCE 

International  Trade  Administration 
[A-570-888] 

Notice  of  Initi^ion  of  Antidumping 
Investigation:  Floor-Standing,  Metal- 
Top  Ironing  Tables  and  Certain  Parts 
Thereof  from  the  People's  Republic  of 
China 


agency:  Impor 

International  Trade 

Department  of 

ACTION:  Initiatifcn  of  Antidumping 

Investigation 


EFFECTIVE  DATE 
FOR  FURTHER 

Paige  Rivas  or 
AD/CVD  Enfo 
Administration , 
Administratior 
Commerce, 
Avenue,  N\V 
telephone:  (20^) 
4195, respec 


uly  25.  2003. 
INFORMATION  CONTACT: 

am  Zengotitabengoa, 
ri  :ement  Office  IV,  Import 
International  Trade 
U.S.  Department  of 
Street  and  Constitution 
Vyashington,  D.C.  20230; 
482-0651  or  (202)  482- 


14ti 


tiv  ;ly 
INmATION  Of  INVESTIGATION: 
The  Petition 


On  June  30, 
Conunerce  (the 
Petition  for  the 
Antidumping 
Metal-Top  Ironing 
Parts  Thereof  fi 
Republic  of  Chi  n 
proper  form,  bj 
International,  Ii  ic 
Department  recp 
supplementing 
2003,  and  July  i 


Administration, 

Administration, 
Commerce. 


^003,  the  Department  of 
Department)  received  a 
Imposition  of 
L  uties  on  Floor-Standing, 

Tables  and  Certain 
iom  the  People's 
a  [the  petition),  filed  in 
Home  Products 

(the  petitioner).  The 
ived  information 
the  petition  on  July  2, 
2003. 


In  accordance  with  section  732(b)  of 
the  Tariff  Act  of  1930  (the  Act),  as 
amended  by  the  Uruguay  Round 
Agreements  Act,  the  petitioner  alleges 
that  imports  of  floor-standing,  metal-top 
ironing  tables  and  certain  parts  thereof 
(ironing  tables)  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likeJy  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV)  within  the 
meaning  of  section  731  of  the  Act,  and 
that  such  imports  are  materially 
injuring,  or  are  threatening  to  materially 
injure,  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
investigation  that  it  is  requesting  the 
Department  to  initiate.  See 
Determination  of  Industry  Support  for 
the  Petition  section  below. 

Period  of  Investigation 

The  anticipated  period  of 
investigation  (POI)  for  this  investigation 
is  October  1,  2002,  through  March  31, 
2003. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the. 
product  covered  consists  of  floor- 
standing,  metal-top  ironing  tables, 
assembled  or  unassembled,  complete  or 
incomplete,  and  certain  parts  thereof. 
The  subject  tables  are  designed  and 
used  principally  for  the  hand  ironing  or 
pressing  of  garments  or  other  articles  of 
fabric.  The  subject  tables  have  full- 
height  leg  assemblies  that  support  the 
ironing  surface  at  an  appropriate  (often 
adjustable)  height  above  the  floor.  The 
subject  tables  are  produced  in  a  variety 


Last  known  addrress 


P.O.  Box  91150,  Tsim  Sha  Tsui,  Hong  Kong. 
14-1,    Persian    65C,    Jalan    Pahang    Barat, 

Kuala  Lumpur,  53000. 
G5/G6,    Ground    Floor,    Jin    Gereja,    Johor 

Bahru. 
39  Jixiang  Road,  Yanta  District  Xian,  Shaanxi. 
Yaopu  Anshun,  Guizhou. 
1 1 1  Bel  Sihuan  Str.  East,  Chao  Yang  District, 

Beijing. 
No.  38  East  HuangshI,  Road.  Guangzhou. 
Hai  Dian  Fu  Yuau.  Men  Hao  1  Hao,  Beijing. 

South  Yanshan  Road,  Ren  Qiu  City,  Hebei. 

203  Henderson  Road  #09-05H,  Henderson 
Industrial  Park,  Singapore. 

35  Tannery  Road,  #01-07  Tannery  Block, 
Ruby  Industrial  Complex,  Singapore 
347740. 

204  Arbift  Tower,  Benyas  Road,  Dubai. 


of  leg  finishes,  such  as  painted,  plated, 
or  matte,  and  they  are  available  with 
various  features,  including  iron  rests, 
linen  racks,  and  others.  The  subject 
ironing  tables  may  be  sold  with  or 
without  a  pad  and/or  cover.  All  types 
and  configurations  of  floor-standing, 
metal-top  ironing  tables  are  covered  by 
this  investigation. 

Furthermore,  this  investigation 
specifically  covers  imports  of  ironing 
tables,  assembled  or  unassembled, 
complete  or  incomplete,  and  certain 
parts  thereof.  For  purposes  of  this 
investigation,  the  term  "unassembled" 
ironing  table  means  product  requiring 
the  attachment  of  the  leg  assembly  to 
the  top  or  the  attachment  of  an  included 
feature  such  as  an  iron  rest  or  linen 
rack.  The  term  "complete"  ironing  table 
means  product  sold  as  a  ready-to-use 
ensemble  consisting  of  the  metal-top 
table  and  a  pad  and  cover,  with  or 
without  additional  features,  e.g.  iron 
rest  or  linen  rack.  The  term 
"incomplete"  ironing  table  means 
product  shipped  or  sold  as  a  "bare 
board"  i.e.,  a  metal-top  table  only,     • 
without  the  pad  and  cover-  with  or 
without  additional  features,  e^g.  iron 
rest  or  linen  rack.  The  major  parts  or 
components  of  ironing  tables  that  are 
intended  to  be  covered  by  this 
investigation  under  the  term  "certain 
parts  thereof  consist  of  tkeroetal  top 
component  (with  or  without  assembled 
supports  and  slides)  and/ or  the  leg 
components,  whether  or  not  attached 
together  as  a  leg  assembly.  The 
investigation  covers  separately  shipped 
metal  top  components  and  leg 
components,  without  regard  to  whether 
the  respective  quantities  would  yield  an 
exact  quantity  of  assembled  ironing 
tables. 
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Ironing  tables  without  legs  (such  as 
models  that  mount  on  walls  or  over 
doors)  are  not  floor-standing  and  are 
specifically  excluded.  Additionally, 
tabletop  or  coiuitertop  models  with 
short  legs  that  do  not  exceed  12  inches 
in  length  (and  which  may  or  may  not 
collapse  or  retract)  are  specifically 
excluded. 

The  subject  ironing  tables  were 
previously  classified  under  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  subheading  9403.20.0010. 
Effective  July  1,  2003,  the  subject 
ironing  tables  are  classified  under  new 
HTSUS  subheading  9403.20.0011.  The 
subject  metal  top  and  leg  components 
are  classified  under  HTSUS  subheading 
9403.90.8040.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  the  purposes  of 
U.S.  Bureau  of  Customs  and  Border 
Protection  (Customs),  the  Department's 
written  description  of  the  scope  remains 
dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioner 
and  the  commodity  specialist  at  the 
United  States  Bureau  of  Customs  and 
Border  Protection  to  ensure  that  it 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  discussed  in  the  preamble 
to  the  Department's  regulations  (62  FR 
27296,  27323),  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20  days 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
(CRU),  at  Room  1870,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NVV,  Washington. 
D.C.  20230.  The  period  of  scope 
consultations  is  intended  to  provide  the 
Department  with  ample  opportunity  to 
consider  all  comments  and  consult  with 
parties  prior  to  the  issuance  of  our 
preliminary  determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and,  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Finally,  section  732(c)(4)(D)  of 
the  Act  provides  that,  if  the  petition 


does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  administering  agency  shall:  (i)  poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  any 
statistically  valid  sampling  method  to 
poll  the  industry. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry'  support,  the  Act 
directs  the  Department  to  look  to 
producecs  and  workers  who  account  for 
production  of  the  domestic  like  product. 
See  sections  771(4)(A)(i)  and  (ii)  of  the 
Act.  The  International  Trade 
Commission  (ITC),  which  is  responsible 
for  determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  See  section  771(10)  of  the  Act. 
While  both  the  Department  and  the  ITC 
must  apply  the  same  statutory  definition 
regarding  the  domestic  like  product 
(section  771(10)  of  the  Act),  they  do  so 
for  different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
domestic  like  product,  such  differences 
do  not  render  the  decision  of  either 
agency  contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  'a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation."  i.e..  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 
Moreover,  the  petitioner  does  not  offer 
a  definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

Based  on  our  analysis  of  the 
information  presented  by  the  petitioner, 
we  have  determined  that  there  is  a 
single  domestic  like  product,  which  is 
defined  in  the  "Scope  of  Investigation" 


'  See  Algonia  Steel  Corp.  Ltd..  \:  United  States. 
688  F.  Supp.  639.  642-44  (CIT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  Japan:  Final 
Determination:  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376,  32380- 
81  (Iijly*16.  1991). 


section  of  the  notice.  The  Department 
has  no  basis  on  the  record  to  find  this 
definition  of  the  domestic  like  product 
to  be  inaccurate.  The  Department, 
therefore,  has  adopted  this  domestic  like 
product  definition.  See  Import 
Administration  Antidumping 
Investigation  Checklist,  dated  July  18, 
2003,  [Initiation  Checklist),  at  page  2 
(public  version  on  file  in  the  CRU  of  the 
Department,  Room  B-099). 

"The  Department  has  further 
determined  that  this  petition  contains 
adequate  evidence  of  industry'  support. 
As  HPI  is  the  only  producer  of  floor- 
standing  metal-top  ironing  tables  rn  the 
United  States,  there  is  no  production 
data  for  any  other  domestic  producers  of 
floor-standing  metal-top  ironing  tables. 
The  petitioner  provided  actual 
production  volume  for  January  through 
December  2002.  We  conducted  a  search 
of  the  information  reasonably  available 
on  the  Internet  and  could  find  no 
information  that  contradicted  the 
petitioner's  assertion.  Information 
contained  in  the  petition  demonstrates 
that  the  domestic  producer  or  workers 
who  support  the  petition  account  for 
o\'er  50  percent  of  total  production  of 
the  domestic  like  product.  Therefore, 
the  domestic  producers  or  workers  who 
support  the  petition  account  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
requirements  of  section  732(c)(4)(A)(i) 
of  the  Act  are  met.  See  Initiation 
Checklist,  at  pages  3  and  4. 
Furthermore,  because  the  Department 
received  no  opposition  to  the  petition, 
the  domestic  producers  or  workers  who 
support  the  petition  account  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
See  Initiation  Checklist,  at  pages  3  and 
4.  Thus,  the  requiremt^nts  of  section 
732{c)(4)(A)(ii)  of  the  Act  are  also  met. 

Accordingly,  the  Department 
determines  that  this  petition  was  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act.  See  Id. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  LTFV  upon  which 
our  decision  to  initiate  this  investigation 
is  based.  Based  on  the  information 
submitted  in  the  petition,  adjusted 
where  appropriate,  we  are  initiating  this 
investigation,  as  discussed  below  and  in 
the  Initiation  Checklist. 

The  Department  has  analyzed  the 
information  in  the  petition  and 
considers  the  country-wide  import 
statistics  for  the  anticipated  POI  and 
market  information  used  to  calculate  the 
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estimated  mai  gin  for  the  subject  country 
to  be  sufficien  I  for  purposes  of 
initiation.  See  Initiation  Checklist,  at 
page  3.  Should  the  need  arise  to  use  any 
of  this  informi  ition  in  our  preliminary  or 
final  determination  for  purposes  of  facts 
available  under  section  776  of  the  Act, 
we  may  re-exa  mine  the  information  and 
revise  the  mar  ^in  calculation,  if 
appropriate. 

Export  Price 

To  calculate  export  price  (EP),  the 
petitioner  pro'  ided:  (1)  a  direct  price 


quotation  of  a 
pad  and  cover 


mesh-top  T-leg  unit,  with 
from  a  major  Chinese 
producer  and  <  jxporter  of  ironing  tables 
to  the  United  i  Hates;  and,  (2)  a  bid  offer 
from  an  unkncwn  competing  vendor. 
The  price  quobtion  provided  by  the 
petitioner  for  I  le  subject  merchandise 
was  determine  d  to  be  sufficient  for 
initiation  purposes.  Since  the  petitioner 

document  who  the 
supplier  was. '  ve  did  not  consider  the 
bid  offer  as  a  h  isis  for  EP.  Should  the 
need  arise  to  u  se  any  of  this  information 
as  facts  availal  le  under  section  776  of 
Tariff  Act  of  If  30  (the  Act)  in  our 

final  determinations,  we 
the  information  and 
revise  the  mar]  in  calculations,  if 
appropriate.  Si  p  Petition,  at  page  17. 

able  model  referenced  in 
the  price  quote  tion  represents  the  single 
dominant  desi  <,n  that  per\'ades  the  U.S. 
market.  See  In  tiation  Checklist,  at  page 
6.  Given  the  te  ms  of  sale  applicable  to 
the  price  quotf  tion.  the  petitioner  made 
no  adjustment:  to  EP  because  the 
reliance  upon  he  sale  price  offered  by 
the  seller  reflects  a  conservative 
approach. 

Normal  Value 


preliminar\'  or 
mav  reexamini 


The  petitioner 
an  NME  countfv 
to  the  contrary 
Department.  In 
the  Departmen 
is  an  NME.  Sef 
Determination 
the  People 's 
71137 (Nov 
Determination 
Steel  Flat  Prodi 
Republic  of  Cb 
(October  3 
section  771 
presumption  o 
effect  until  re 
The  presumpt 
PRC  has  not 
Department  an 
effect  for 
this  investigat 
status  as  an 
petitioner 


asserted  that  the  PRC  is 
and  no  determination 
has  yet  been  made  by  the 
previous  investigations, 
determined  that  the  PRC 
e.g  .  Final 
on  Ferrovanadium  from 
ublic  of  China.  67  FR 
29.  2002);  Final 
on  Cold-Rolled  Carbon 
cts  from  the  People's 
na.67  FR  62107 

In  accordance  with 
i)  of  the  Act.  the 
NME  status  remains  in 
by  the  Department. 
)n  of  NME  status  for  the 
revoked  by  the 
therefore,  remains  in 
of  the  initiation  of 
Because  the  PRC's 
remains  in  effect,  the  " 
the  dumping 


Rip 
/em  ler 


20t2 
(18  (C)( 


V  )ked 


bean 


purp(  ses 


1  )n 


NME 
detei  mined 


margin  using  a  factors  of  production 
(FOP)  analysis. 

For  the  normal  value  (NV) 
calculation,  the  petitioner  based  the 
FOP  analysis,  with  respect  to  raw 
materials,  labor,  and  energy,  as  defined 
by  section  772(c)(3)  of  the  Act,  on  its 
knowledge  and  experience  of  the 
ironing  board  industry  and  ironing 
board  production  process,  and,  where 
applicable,  on  a  physical  examination  of 
a  Chinese  mesh-top  T-leg  ironing  table. 
The  petitioner  also  added  to  the  FOP 
values  an  amount  for  factory  overhead, 
selling,  general,  and  administrative 
expenses,  and  profit,  as  well  as  an 
amount  for  packing. 

Pursuant  to  section  773(c)  of  the  Act. 
the  petitioner  asserted  that  India  is  the 
most  appropriate  surrogate  country  for 
the  PRC,  claiming  that  India  is:  (1)  at  a 
level  of  development  comparable  to  the 
PRC  in  terms  of  per  capita  gross  national 
income  (GNI),  which  is  the  current 
World  Bank  term  for  what  was 
previously  termed  "Gross  National 
Product"  (GNP);  and.  (2)  a  significant 
producer  of  comparable  merchandise. 
The  petitioner  further  notes  that  India 
has  often  been  the  primary  surrogate 
country  for  PRC  cases.  See,  e.g..  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Saccharin  From 
the  People's  Republic  of  China.  67  FR 
79049.  79054  (December  27,  2002). 
Furthermore,  the  petitioner  has  been 
able  to  obtain  all  of  the  necessary  data 
to  value  the  factors  of  ironing  table 
production  in  India.  Based  on  the 
information  provided  by  the  petitioner, 
we  believe  that  the  petitioner's  use  of 
India  as  a  surrogate  country  is 
appropriate  for  purposes  of  initialing 
this  investigation.  See  Initiation 
Checklist,  at  page  7. 

The  petitioner  identified  and 
quantified  the  material  inputs  {e.g.. 
cold-rolled  flat-rolled  steel,  washers, 
cloth,  etc.)  based  on  its  knowledge  and 
experience,  as  well  as  its  physical 
examination  of  a  Chinese  mesh-top  T- 
leg  ironing  table.  The  petitioner  valued 
these  material  inputs  based  on  Indian 
import  statistics  for  the  period  of  July 
2002  through  December  2002,  as 
published  by  the  World  Trade  Atlas 
subscription  service,  which,  in  turn, 
obtains  data  from  the  Indian  Ministry  of 
Commerce  and  Industry,  Director 
General.  Commercial  Intelligence  & 
Statistics.  Because  some  of  these  values 
are  from  a  period  preceding  the  POI,  the 
petitioner  adjusted  for  inflation  the 
values  to  reflect  the  POI  levels,  where 
appropriate,  using  the  Indian  Wholesale 
Price  Index  (WPI)  (compiled  by  the 
Indian  ministry  of  Commerce  and 
Industry,  Office  of  the  Economic    - 


Advisor).  See  Initiation  Checklist,  at 
page  6. 

Based  on  its  knowledge  of  Chinese 
ironing-table  producing  equipment,  the 
petitioner  was  able  to  quantify  the 
amount  of  electricity  consumed.  The 
petitioner  valued  electricity  based  on 
the  Indian  publication  Electricity  for 
Industry,  for  the  foiulh  quarter  2001,  as 
maintained  by  the  International  Energy 
Agency  on  its  website  (http:// 
www.iea.org/statist/keyworld2002/ 
key2002/  p    0505.htm).  That  value  was 
then  adjusted  for  inflation  on  the  basis 
of  the  Indian  monthly  WPI  for 
Electricity  for  Industry.  See  Initiation 
Checklist,  at  page  7. 

To  determine  the  quantity  of  natural 
gas  used  in  the  heat  curing  finishing 
process,  the  petitioner  relied  on  its  own 
knowledge  and  experience.  To  value 
natural  gas,  the  petitioner  used  a  value 
derived  from  the  Indian  company  Gail 
(India)  Ltd.,  for  May  through  September 
2002.  See  Initiation  Checklist,  at  page  7. 

The  petitioner  valued  labor  by 
applying  the  Department's  regression- 
based  wage  rate  for  the  PRC,  in 
accordance  with  section  351.408(c)(3)  of 
the  Department's  regulations,  to  the 
corresponding  yield  rates  for  each 
process. 

For  manufacturing  overhead,  selling, 
general,  and  administrative  expenses, 
and  profit,  the  petitioner  relied  upon  the 
publicly  available  financial  data  of 
Godrej  &  Boyce  Manufacturing 
Company  Ltd.  (Godrej).  The  Department 
recently  relied  upon  this  data  in  another 
antidumping  investigation.  See  Notice  - 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Folding  Metal  Tables 
and  Chairs  from  the  People's  Republic 
of  China.  67  FR  20090  (April  24,  2002). 
Godrej  is  an  Indian  producer  of  metal 
furniture,  including  folding  metal  tables 
that  is  sufficiently  similar  to  metal-top 
ironing  tables  in  terms  of  materials  and 
production  processes  to  be  considered 
comparable  merchandise.  See  Initiation 
Checklist,  at  page  8. 

Based  on  the  information  provided  by 
the  petitioner,  we  believe  that  the 
surrogate  valuss  represent  information 
reasonably  available  to  the  petitioner 
and  are  acceptable  for  purposes  of 
initiating  this  investigation.  See 
Initiation  Checklist,  at  page  8. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  ironing  tables  from  the  PRC 
are  being,  or  are  likely  to  be,  sold  at 
LTFV. 

Based  on  a  comparison  of  EP  to  NV, 
the  petitioner  calculated  an  estimated 
dumping  margin  of  59.32  percent.  A 
summary  of  the  margin  calculation  is 
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contained  in  the  Initiation  Checklist  at 
Attachment  III. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  Lke 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  the  petitioner's  import  data, 
lost  sales  data,  and  pricing  information. 
The  Department  assessed  the  allegations 
and  supporting  evidence  regarding 
material  injury  and  causation  and 
determined  that  these  allegations  are 
supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements'for  initiation.  See 
Initiation  Checklist,  at  page  4  and 
Attachment  II. 

Initiation  of  Antidumping  Investigation 

Based  on  our  examination  of  the 
petition,  we  have  found  that  the  petition 
meets  the  requirements  of  section  732  of 
the  Act.  Therefore,  we  are  initiating  an 
antidumping  investigation  to  determine 
whether  imports  of  ironing  tables  from 
the  PRC  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  LTFV. 
Should  the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  reexamine  the  information  and 
revise  the  margin  calculations,  if 
appropriate.  Unless  this  deadline  is 
extended,  we  will  make  our  preliminary 
determination  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  representatives  of  the 
government  of  the  PRC. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  August  14, 
2003,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  ironing  tables  from 
the  PRC.  A  negative  ITC  determination 
will  result  in  the  investigation  being 
terminated;  otherwise,  this  investigation 


will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published  in 
accordance  with  section  777(i)  of  the 
Act. 

Dated:  July  21.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary 

|FR  Doc.  03-19025  Filed  7-24-03:  8:45  am] 

BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-803] 

Fresh  Atlantic  Salmon  from  Chile: 
Final  Results  of  Antidumping  Duty 
Changed  Circumstances  Review, 
Revocation  of  Order,  and  Rescission 
of  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Final  results  of  antidumping 
duty  changed  circumstances  reviewf 
revocation  of  order;  and  rescission  of 
administrative  review. 

SUMMARY:  On  May  23,  2003,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  with  the  intent  to  revoke  the 
antidumping  order  on  fresh  Atlantic 
salmon  from  Chile.  See  Notice  of 
Initiation  of  Antidumping  Duty  Changed 
Circumstances  Review:  Fresh  Atlantic 
Salmon  from  Chile,  68  FR  28196  (May 
23,  2003)  (Initiation  Notice).  On  July  1, 
2003,  based  on  the  fact  that  domestic 
parties  have  expressed  no  interest  in  the 
continuation  of  the  order,  the 
Department  published  the  preliminary 
results  of  the  changed  circumstances 
review  and  preliminarily  revoked  this 
order,  retroactive  to  July  1,  2001,  with 
respect. to  entries  of  fresh  Atlantic 
salmon  from  Chile.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Changed  Circumstances  Review: 
Fresh  Atlantic  Salmon  from  Chile,  68 
FR  39058  (July  1,  2003)  (Preliminary 
Results).  We  gave  interested  parties  an 
opportunity  to  comment  on  both  the 
Initiation  Notice  and  the  Preliminary 
Results,  but  received  no  comments. 
Therefore,  the  Department  hereby 
revokes  the  order  on  fresh  Atlantic 
salmon  from  Chile  for  all  entries  that 
were  entered,  or  withdrawn  from  the 
warehouse,  on  or  after  July  1,  2001,  the 
first  day  after  the  last  completed 
administrative  review  in  this 
proceeding.  As  the  result  of  the 
revocation  of  the  order,  the  Department 


also  is  rescinding  the  on-going 
administrative  review  of  fresh  Atlantic 
salmon  from  Chile  covering  the  period 
July  1,  2001,  through  June  30,  2002. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Nickerson  or  Constance  Handlev, 
at  (202) 482-3813  or  (202) 482-0631. " 
respectively:  AD/CVD  Enforcement 
Office  5,  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  30,  1998,  the  Department 
issued  an  antidumping  duty  (AD)  order 
on  fresh  Atlantic  salmon  from  Chile.  See 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Dut\'  Order:  Fresh  Atlantic 
Salmon  from  Chile.  63  FR  40699 

(July  30,  1998).  On  July  1.  2002,  the 
Department  issued  a  notice  of 
opportunity  to  request  the  fourth 
administrative  review  of  this  order.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation:  Opportunity  to  Request 
Administrative  Review.  67  FR  44172 
(July  1,2002). 

On  July  31,  2002,  in  accordance  with 
19  CFR  351.213(b)(2003),  L.R. 
Enterprises,  Inc.  (L.R.  Enterprises) 
requested  a  review  of  90  producers/ 
exporters  of  fresh  Atlantic  salmon. 
Twelve  respondents  also  requested 
reviews  of  themselves.  On  August  27, 
2002,  the  Department  published  the 
notice  of  initiation  of  this  AD 
administrative  review,  covering  the 
period  July  1.  2001.  through  June  30, 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27,  2002). 
L.R.  Enterprises  subsequently  withdrew 
its  request  for  review  of  all  but  13  of 
these  companies.  For  a  detailed 
discussion  of  L.R.  Enterprises' 
withdrawals,  as  well  as  a  listing  of 
which  respondents  requested  reviews, 
see  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Fresh  Atlantic  Salmon  from 
Chile,  67  FR  76378  (December  12,  2002). 

On  April  29,  2003.  L.R.  Enterprises 
withdrew  its  request  that  the 
Department  conduct  reviews  of  the 
remaining  13  producers/exporters  of 
fresh  Atlantic  salmon  from  Chile. 
Furthermore,  L.R.  Enterprises  stated  that 
it  had  no  interest  in  maintaining  the  AD 
order.  Subsequently,  by  letters  dated 
April  29,  2003,  five  U.S.  producers  of 
fresh  Atlantic  salmon  including 


Heritage  Salir  on  Inc.,  Maine  Nordic 
Salmon,  Stolt  Sea  Farms  Inc.,  Cypress 
Island  Inc.,  ard  Atlantic  Salmon  of 
Maine,  requei  ted  that  the  Department 
initiate  a  char  ged  circumstances  review 
for  the  purpos  e  of  revoking  the  AD  order 
on  the  subject  merchandise.  On  May  2 
and  7,  2003,  L.  R.  Enterprises  and 
Trumpet  Island  Salmon  Farm  Inc., 
respectively,  s  ubmitted  their  requests  to 
the  Departmei  it  for  the  initiation  of  a 
changed  circu  mstances  review  for  the 
purpose  of  re\  oking  the  AD  order.  All 
parties  reques  ed  that  the  Department 
grant  revocatii  in  of  the  AD  order 
retroactive  to  uly  1,  2001,  the  first  day 
of  the  period  t  f  review  covered  by  the 
on-going  fourt  i  administrative  review. 

On  May  23,  2003,  the  Department 
published  a  ni  itice  of  initiation  of  a 
changed  circu  nstances  review  with  the 
intent  to  revol  e  the  AD  order  on  fresh 
Atlantic  salmt  n  from  Chile.  In  the 
Initiation  Noti  :e,  we  indicated  that 
interested  pari  ies  could  submit 
comments  for  consideration  in  the 
Department's   ireliminary  results  no 
later  than  20  cfeys  after  publication  of 
the  initiation  c  f  the  review,  and  submit 
rebuttal  to  tho  le  comments  no  later  than 
10  days  following  the  submission  of 

did  not  receive  any 
comments  on  ihe  Initiation  Notice. 
On  July  1.  21103.  the  Department 

preliminary  results  of  the 
changed  circumstances  review  and 
preliminarily  i  evoked  this  order  with 
respect  to  all  unliquidated  entries  for  all 

Atlantic  .salmon  from 
Chile  that  wen '.  entered,  or  withdrawn 
from  the  warel  lOuse,  on  or  after  July  1 

the  fact  that  domestic 
parties  have  e>  pressed  no  interest  in 
continuation  o  '  the  order.  In  addition, 
we  stated  our  i  ntention  to  rescind  the 
fourth  administrative  review.  In  the 
Preliminar\*R4sults,  we  stated  that 

es  could  submit  case 
briefs  to  the  D(  partment  no  later  than  10 
days  after  the  (  ublication  of  the 
Preliminary'  Rt  suits  notice  in  the 
Federal  Regist  jr.  and  submit  rebuttal 

o  the  issues  raised  in 

s.  five  days  subsequent 
to  this  due  dati  .  We  did  not  receive  anv 
comments  on  t  le  Preliminarv  Results. 

Scope  of  the  Order 

The  product 
fresh,  farmed 
imported  "dressed 
salmon  is  the 
genus  Salmo  o 
"Dressed 
salmon  that  h 
cleaned.  Dress4d 
be  imported 
with  the  tai 
in  or  out.  All 


briefs,  limited 
those  case  brie 


ia> 


with 
or 


covered  by  this  order  is 
Atlantic  salmon,  whether 

or  cut.  Atlantic 
sjDecies  Salmo  salar,  in  the 
the  family  salmoninae. 
Atl^tic  salmon  refers  to 
been  bled,  gutted,  and 
Atlantic  salmon  may 
the  head  on  or  off; 
or  off;  and  with  the  gills 
of  fresh  Atlantic 


c  its 


salmon  are  included  in  the  scope  of  the 
order.  Examples  of  cuts  include,  but  are 
not  limited  to:  crosswise  cuts  (steaks), 
lengthwise  cuts  (fillets),  lengthwise  cuts 
attached  by  skin  (butterfly  cuts), 
combinations  of  crosswise  and 
lengthwise  cuts  (combination  packages), 
and  Atlantic  salmon  that  is  minced, 
shredded,  or  ground.  Cuts  may  be 
subjected  to  various  degrees  of 
trimming,  and  imported  with  the  skin 
on  or  off  and  with  the  "pin  bones"  in 
or  out. 

Excluded  from  the  scope  are  (1)  fresh 
Atlantic  salmon  that  is  "not  farmed" 
(i.e..  wild  Atlantic  salmon);  (2)  live 
Atlantic  salmon;  and  (3)  Atlantic 
salmon  that  has  been  subject  to  further 
processing,  such  as  frozen,  canned, 
dried,  and  smoked  Atlantic  salmon,  or 
processed  into  forms  such  as  sausages, 
hot  dogs,  and  burgers. 

The  merchandise  subject  to  this  order 
is  classifiable  as  item  numbers 
0302.12.0003  and  0304.10.4093  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  statistical  reporting  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

Final  Results  of  Changed 
Circumstances  Review  and  Revocation 
ofthe  AD  Order 

Pursuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  the  Department  may 
revoke  an  antidumping  or 
countervailing  duty  order,  in  whole  or 
in  part,  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e.,  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circumstances  sufficient  to 
warrant  review  of  a  final  affirmative 
antidumping  determination.  The 
Department's  regulations  at  19  CFR 
351.222(g)(2)  provide  that  the 
Department  will  conduct  a  changed 
circumstances  review  under  19  CFR 
351.216  if  the  Secretary  concludes  from 
the  available  information  that  changed 
circumstances  sufficient  to  warrant 
revocation  or  termination  exist.  The 
Department  may  revoke  an  order  (in 
whole  or  in  part),  if  the  Secretary 
determines  that:  (i)  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product 
to  which  the  order  (or  the  part  of  the 
order  to  be  revoked)  pertains  have 
expressed  a  lack  of  interest  in  the  relief 
provided  by  the  order,  in  whole  or  in 
part,  or  (ii)  if  other  changed 
circumstances  sufficient  to  warrant 
revocation  exist.  19  CFR 


351.222(g)(l)(i);  See  also  Certain  Tin 
Mill  Products  From  Japan:  Final  Results 
of  Changed  Circumstances  Review,  66 
FR  52109  (October  12,  2001)  and  19  CFR 
351.208(c).  According  to  the  record  of 
this  case,  the  following  are  all  of  the 
known  U.S.  producers  of  fresh  Atlantic 
salmon:  L.R.  Enterprises,  Heritage 
Salmon  Inc.,  Maine  Nordic  Salmon, 
Stolt  Sea  Farms  Inc.,  Cypress  Island 
Inc.,  Atlantic  Salmon  of  Maine,  and 
Trumpet  Island  Salmon  Farm  Inc.  Based 
upon  the  statement  of  no  interest  by  the 
U.S.  producers  referenced  above  and  the 
fact  that  the  Department  did  not  receive 
any  comments  during  the  comment 
periods  following  the  initiation  and 
preliminary  results  of  this  review,  the 
Department  hereby  revokes  this  order 
for  all  entries  of  fresh  Atlantic  salmon 
from  Chile  that  were  entered,  or 
withdrawn  from  warehouse,  on  or  after 
July  1,  2001,  the  first  day  after  the  last 
completed  administrative  review  in  this 
proceeding,  in  accordance  with  sections 
751(b)  and  (d)  and  782(h)  ofthe  Act  and 
19  CFR  351.216. 

Rescission  of  Antidumping  Duty 
Administrative  Review 

On  August  27.  2002,  the  Department 
published  in  the  Federal  Register  (67 
FR  55000)  a  notice  of  initiation  of  an 
administrative  review  for  the  period 
July  1,  2001,  through  June  30,  2002.  As 
the  result  of  the  revocation  of  the  order, 
the  Department  is  rescinding  the  on- 
going administrative  review  of  fresh 
Atlantic  salmon  from  Chile  pursuant  to 
section  751(d)(3)  ofthe  Act. 

Instructions  to  the  Customs  Service 

In  accordance  with  19  CFR  351.222, 
the  Department  will  instruct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  terminate  the 
suspension  of  liquidation  and  to 
liquidate,  without  regard  to 
antidumping  duties,  all  unliquidated 
entries  of  fresh  Atlantic  salmon  from 
Chile,  entered,  or  withdrawn  from 
warehouse,  on  or  after  July  1,  2001, 
which  is  the  first  day  after  the  last 
completed  review  covering  the  2001- 
2002  review  period.  The  Department 
will  further  instruct  the  BCBP  to  refund 
with  interest  any  estimated  duties 
collected  with  respect  to  unliquidated 
entries  of  fresh  Atlantic  salmon  from 
Chile  entered,  or  withdrawn  from 
warehouse,  on  or  after  July  1,  2001,  in 
accordance  with  section  778  of  the  Act. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
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notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  notice  of  final  results  of 
antidumping  duty  changed 
circumstances  review  and  revocation  of 
the  antidumping  duty  order  are  in 
accordance  with  sections  751(b)  and  (d), 
and  777(i)  ofthe  Act  and  19  CFR 
351.222(g).  The  2001-2002  antidumping 
duty  administrative  review  of  fresh 
Atlantic  salmon  from  Chile  is  rescinded 
in  accordance  with  section  751(d)(3)  of 
the  Act. 

Dated:  July  21.2003. 
Joseph  A.  Spetrinii, 

Acting  Assistant  Secretary. 

(FR  Doc.  03-19022  Filed  7-24-03:  8:45  am] 

BILUNG  CODE  3S1(M>S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-863] 

Honey  From  the  People's  Republic  of 
China:  Final  Rescission,  in  Part,  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  rescission,  in 
part,  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  determined  that 
the  first  administrative  reviews  of  five 
PRC  honey  exporters/producers  should 
be  rescinded. 

EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelica  Mendoza  or  Brandon 
Farlander  at  (202)  482-3019  or  (202) 
482-0182,  respectively;  Antidumping 
and  Countervailing  Duty  Enforcement 
Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicaterff  all  citations  to  the 


Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2002). 

Case  History 

On  December  17,  2002,  the 
Department  published  a  Notice  of 
Opportunity'  to  Request  an 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order.  Finding, 
or  Suspended  Investigation,  67  FR 
77222  (December  17,  2002).  On 
December  31,  2002,  the  American 
Honey  Producers  Association  and  the 
Sioux  Honey  Association  (collectively, 
petitioners)  in  this  proceeding, 
requested,  in  accordance  with  section 
351.213(b)  ofthe  Department's 
regulations,  an  administrative  review  of 
the  antidumping  duty  order  on  honey 
from  the  People's  Republic  of  China 
(PRC)  covering  the  period  May  11,  2001, 
through  November  30,  2002.' 

Petitioners  requested  that  the 
Department  conduct  an  administrative 
review  of  entries  of  subject  merchandise 
made  by  ten  PRC  producers/exporters, 
including  Anhui  Native  Produce  Import 
&  Export  Corp.  (Anhui),  Inner  Mongolia 
Autonomous  Region  Native  Produce 
and  Animal  By-Products  (Iimer 
Mongolia),  Shanghai  Xiuwei 
International  Trading  Co..  Ltd. 
(Shanghai  Xiuwei),  Sichuan-Dujiangyan 
Dubao  Bee  Industrial  Co.,  Ltd.  (Sichuan 
Dubao),  and  Wuhan  Bee  Healthy  Co., 
Ltd.  (Wuhan). 2  We  also  received  a 
timely  request  from  Zhejiang  Native 
Produce  and  Animal  By-Products 
Import  &  Export  Corp.,  a.k.a.  Zhejiang 
Native  Produce  and  Animal  By-Products 
Import  and  Export  Group  Corporation 
(collectively  Zhejiang).  that  the 
Department  conduct  an  administrative 
review  of  entries  of  subject  merchandise 
exported  by  Zhejiang  during  the  POR. 
On  January  22,  2003,  the  Department 
initiated  an  administrative  review  of  all 
requested  PRC  honey  exporters/ 
producers.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part.  68  FR  3009 
(January  22,  2003). 


'  On  Januarv  27.  2003,  the  Department  clarifled 
that  the  period  of  review  (POR)  for  certain  PRC 
honey  exporters/producers,  including  Wuhan, 
Shanghai  Xiuwei,  and  Sichuan  Dubao  is  February 
10,  2001 ,  through  November  30.  2002.  See 
Memorandum  to  the  File  through  Donna  L. 
Kinsella.  Case  Manager.  Office  8;  POR  for  Exporters 
of  Honey  from  the  People's  Republic  of  China  with 
Affirmative  Critical  Circumstances  Findings 
(lanuary  27,  2003)  for  further  details. 

'  The  other  five  PRC  honey  exporters/producers 
included  Hejian  Native  Produce  and  Animal  By- 
Products  Import  &  Export  Company.  High  Hope 
International  Group  Jiangsu  Foodstuffs  Import  and 
Export  Corp..  Kunshan  Foreign  Trade  Company. 
Shanghai  Eswell  Enterprise  Co.,  Ltd.,  and  Zhejiang. 


In  a  separate  proceeding,  the 
Department  received  timely  requests 
from  Shanghai  Xiuwei  and  Sichuan 
Dubao,  in  accordance  with  19  CFR 
351.214(c),  for  new  shipper  reviews  of 
the  antidumping  duty  order  on  honey 
from  the  PRC,  which  has  a  December 
annual  anniversary  month.  On  February 
5,  2003,  we  published  a  Notice  of 
Initiation  of  New  Shipper  Antidumping 
Duty  Reviews.  68  FR  5868  (Februar>'  5, 
2003)  initiating  new  shipper  reviews  of 
Shanghai  Xiuwei 's  and  Sichuan  Dubao's 
sales  during  the  same  POR  as  this 
administrative  review. ' 

On  May  6,  2003,  the  Department 
preliminarily  determined  to  rescind,  in 
part,  the  administrative  reviews  of 
Anhui,  Irmer  Mongolia,  Shanghai 
Xiuwei,  Sichuan  Dubao,  and  Wuhan. 
See  Memorandum  to  Barbara  Tillman, 
Acting  Deputy  Assistant  Secretary,  AD/ 
CVD  Enforcement  Group  111;  Intent  to 
Partially  Rescind  Administrative 
Reviews  (May  6,  2003)  (Rescission 
Memo). 

As  discussed  in  the  above-referenced 
Rescission  Memo,  this  administrative 
review  is  intended  to  cover  shipments 
of  subject  merchandise  by  Anhui  and 
Inner  Mongolia  during  the  POR  ofMay 
11,  2001,  through  November  30,  2003. 
However,  based  upon  our  shipment  data 
quer>'  and  examination  of  entrj' 
documents,  we  determined  that  Anhui 
and  Inner  Mongolia  did  not  ship  subject 
merchandise  during  this  period. 

As  discussed  in  the  Department's 
Rescission  Memo,  the  new  shipper 
reviews  of  Shanghai  Xiuwei  and 
Sichuan  Dubao  covered  the  same  POR 
as  this  administrative  review.  The 
Department  also  determined,  with 
respect  to  Wuhan,  that  there  were  no 
other  entries  to  review  other  than  those 
currently  under  review  in  its  new 
shipper  review.  Therefore,  we 
determined  that  Shanghai  Xiuwei, 
Sichuan  Dubao,  and  Wuhan  were  new 
shippers  and  should  not  be  subject  to 
this  proceeding. 

We  invited  parties  to  comment  on  our 
Rescission  Memo.  On  May  21,  2003,  we 
received  responses  from  Wuhan,  Inner 
Mongolia,  and  Anhui  in  support  ofthe 
Department's  decision  to  rescind  their 
respective  administrative  reviews.  We 
did  not  receive  comments  from 
petitioners,  Shanghai  Xiuwei,  nor 
Sichuan  Dubao.  Furthermore,  interested 


'  Moreover,  the  Department  currently  is 
conduQting  a  six-month  new  shipper  review  of 
Wuhan's  sales  during  the  period  December  1.  2001. 
through  May  31,  2002.  See  Hones' from  the  People's 
Republic  of  China:  Initiation  of  New  Shipper 
Antidumping  Duty  Reviews.  67  FR  50862  (August 
6,  2002).  See  also  Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper  Review:  Honey 
from  the  People  s  Republic  of  China.  68  FR  33099 
dune  3,  2003). 
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Final  Results  of  1999-2001 
Administrative  Review  and  Partial 
Rescission  of  Review,  67  PR  68987 
(November  14,  2002);  see  also.  Frozen 
Concentrated  Orange  Juice  from  Brazil: 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review.  67  FR  40913  (June  14,  2002)). 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  an  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  are 
sanctionable  violations. 

This  determination  is  issued  and 
published  pursuant  to  sections  751(a) 
and777(i)oftheAct. 

Dated:  July  22.  2003. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  HI. 
|FR  Doc.  03-19020  Filed  7-24-03;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-57&-863] 

Honey  From  the  People's  Republic  of 
China:  Extension  of  Time  Limit  for 
Preliminary  Results  of  First 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  honey  from 
the  People's  Republic  of  China  until  no 
later  than  December  31,  2003.  The 
period  of  review  for  those  entities  with 
an  affirmative  critical  circumstances 
finding  is  February  10,  2001,  through 
November  30,  2002.  For  all  other 
companies,  the  period  of  review  is  May 
11,  2001,  through  November  30,  2002. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Angelica  Mendoza  or  Brandon 
Farlander  at  (202)  482-3019  or  (202) 
482-0182,  respectively;  Antidumping 


and  Countervailing  Duty  Enforcement 
Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and 
section  351.213(h)(1)  of  the 
Department's  regulations  require  the 
Department  to  issue  the  preliminary 
results  of  an  administrative  review 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  order  or 
suspension  agreement  for  which  the 
administrative  review  was  requested, 
and  final  results  of  review  within  120 
days  after  the  date  on  which  the  notice 
of  the  preliminary  results  was  published 
in  the  Federal  Register.  However,  if  the 
Department  determines  that  it  is  not 
practicable  to  complete  the  review 
within  this  time  period,  section 
751(a)(3)(A)  of  the  Act  and 
§  351.213(h)(2)  of  our  regulations  allow  . 
the  Department  to  extend  the  245-day 
period  to  365  days  and  the  120-day 
period  to  180  days. 

Background 

On  December  10,  2001,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  an  antidumping  duty  order 
covering  honey  ft-om  the  People's 
Republic  of  China  (PRC).  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order,  Honey  from 
the  People's  Republic  of  China,  66  FR 
63670  (December  10,  2001).  On 
December  17,  2002,  the  Department 
published  a  Notice  of  Opportunity  to 
Request  an  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation,  67  FR  77222  (December 
17,  2002).  On  December  31,  2002,  the 
American  Honey  Producers  Association 
and  the  Sioux  Honey  Association 
(collectively,  petitioners)  in  this 
proceeding,  requested,  in  accordance 
with  §  351 .213Cb)  of  the  Department's 
regulations,  an  administrative  review  of 
the  antidumping  duty  order  on  honey 
fi^om  the  PRC  covering  the  period  May 
11,  2001,  through  November  30,  2002.' 

The  petitioners  requested  that  the 
Department  conduct  an  administrative 


'  On  January  27.  2003.  in  a  memorandum  to  ttie 
file,  we  determined  ttiat  ttie  POR  for  entities  with 
affirmative  findings  of  critical  circumstances  to  be 
February  10.  2001,  through  November  30.  2002.  See 
Memorandum  to  the  File  from  Angelica  L.  Mendoza 
through  Donna  L.  Kinsella,  dated  January  27.  2003 
for  further  details. 


review  of  entries  of  subject  merchandise 
made  by  ten  PRC  producers/exporters, 
which  included  Shanghai  Eswell 
Enterprise  Co.,  Ltd.  (Shanghai  Eswell), 
Zhejiang  Native  Produce  and  Animal 
By-Products  Import  &  Export  Corp., 
a.k.a.  Zhejiang  Native  Produce  and 
Animal  By-Products  Import  and  Export 
Group  Corporation  (Zhejiang),  and 
Wuhan  Bee  Healthy  Co.,  Ltd.  (Wuhan). 
We  also  received  a  timely  request  from 
Zhejiang  (active  respondent  in  the 
original  investigation)  that  the 
Department  conduct  an  administrative 
review  of  entries  of  subject  merchandise 
it  exported  to  the  United  States  during 
the  period  of  review  (POR).  On  January 
22,  2003,  the  Department  initiated  an 
administrative  review  for  all  of  these 
companies.  See  Initiation  of 
Antidumping  and  Counter\'ailing-Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  68  FR  3009 
(January  22,  2003). 

On  February  20,  2003,  the  Department 
issued  antidumping  duty  questionnaires 
rt>  all  ten  PRC  producers/exporters  of 
the  subject  merchandise.  On  April  4, 
2003,  we  received  responses  to  Section 
A  of  our  antidumping  duty 
questionnaires  from  Zhejiang  and 
Wuhan.  On  April  18,  2003,  we  received 
responses  to  Sections  C  and  D  of  our 
antidumping  duty  questionnaires  from 
Zhejiang  and  Wuhan. 

On  April  22,  2003,  petitioners 
submitted  a  withdrawal  of  request  for 
review  for  Shanghai  Eswell.  On  May  6, 
2003,  the  Department  rescinded,  in  part, 
the  administrative  review  of  the 
antidumping  duty  order  on  honey  with 
respect  to  Shanghai  Eswell.  See  Honey 
from  the  People's  Republic  of  China: 
Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review.  68  FR  23963  (May  6,  2003). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act  and  section  351.213(h)  of  the 
Department's  regulations,  we  determine 
that  it  is  not  practicable  to  complete  this 
administrative  review  within  the 
statutory  time  limit  of  245  days.  The 
Department  finds  that  it  is  not 
practicable  to  complete  the  preliminary 
results  of  this  administrative  review 
within  this  time  limit  because  we  need 
additional  time  to  research  the 
appropriate  surrogate  value  used  to 
value  raw  honey.  Additionally,  the 
Department  is  analyzing  the  Indian 
financial  statements  currently  on  the 
record  to  determine  the  appropriate 
surrogate  financial  ratios  to  use  in  our 
calculation  of  normal  value.  Therefore, 
in  accordance  with  section  751(a)(3)(A) 
of  the  Act  and  section  351.213(h)(2)  of 


the  Department's  regulations,  the 
Department  is  extending  the  time  limit 
for  the  completion  of  these  preliminary 
results  by  an  additional  120  days.  The 
preliminary  results  will  now  be  due  no 
later  than  December  31.  2003.  The  final 
results  will,  in  turn,  be  due  120  days 
after  the  date  of  issuance  of  the 
preliminarj'  results,  unless  extended. 

Dated:  )iily  21.  2003. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 

[FR  Doc.  03-19021  Filed  7-24-03;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[0-507-501] 

Notice  of  Rescission  of  Countervailing 
Duty  Administrative  Review:  In-shell 
Pistachios  from  the  Islamic  Republic  of 
Iran 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Counter\'ailing  Duty  Administrative 
Review. 


SUMMARY:  On  April  16,  2003,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  in-shell  (raw)  pistachios  fi-om  the 
Islamic  Republic  of  Iran  (Iran),  covering 
one  manufacturer/exporter  of  the 
subject  merchandise,  Rafsanjan 
Pistachio  Producers  Cooperative  (RPPC), 
and  the  period  January  1,  2002,  through 
December  31,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  68  FR  19498 
(April  21,  2003).  This  review  has  now 
been  rescinded  due  to  petitioners'' 
withdrawal  of  their  request  for  an 
administrative  review. 
EFFECTIVE  DATE:  July  25,  2003 
FOR  FURTHER  INFORMATION  CONTACT: 
Darla  Brown  or  Eric  B.  Greynolds,  AD/ 
CVD  Enforcement,  Office  VI,  Group  II, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  4012,  14th  Street 
and  Constitution  Avenue,  NW. 
Washington,  DC  20230;  telephone  (202) 
482-2849  or  (202) 482-6071, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  31,  2003,  the  Department 
received  a  timely  request  from  the  CPC 


for  an  administrative  review  of  the 
countervailing  duty  order  on  in-shell 
(raw)  pistachios  from  Iran.  On  April  16, 
2003,  the  Department  initiated  an 
administrative  review  of  this  order  for 
the  period  January  1,  2002,  through 
December  31,  2002.  On  July  9.  2003.  the 
CPC  submitted  a  timely  letter  requesting 
to  withdraw  their  request  for  the  above- 
referenced  administrative  review. 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  in-shell  (raw) 
pistachio  nuts  from  which  the  hulls 
have  been  removed,  leaving  the  inner 
hard  shells  and  edible  meat,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
under  item  number  0802.50.20.00.  The 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive,. 

Rescission  of  Review 

On  July  9,  2003,  the  CPC  submitted  a 
letter  requesting  to  withdraw  its  request 
for  the  above-referenced  administrative 
review.  See  letter  from  the  CPC  to  the 
Department  dated  July  9,  2003,  on  file 
in  the  Central  Records  Unit,  Room  B- 
099,  main  building  of  the  Department  of 
Commerce.  This  letter  was  timely  filed 
within  90  days  of  the  publication  notice 
of  initiation  of  the  requested  review. 

Having  accepted  the  CPC's  request, 
the  Department  hereby  rescinds  the 
administrative  review  of  in-shell  (raw) 
pistachios  from  Iran  for  the  period 
January  1,  2002,  to  December  31,  2002. 
See  19CFR  section  351.213(d)(1).  The 
Department  will  issue  appropriate 
assessment  instructions  to  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (Customs)  within  15  days  of 
publication  of  this  notice. 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended,  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  July  21.2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-19024  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  3&10-OS-S 


'  Petitioners  are  the  California  Pistachios 
Commission  (CPC)  and  its  members. 
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Certain  Softwtood  Lumber  Products 
from  Canadaq  Notice  of  Preliminary 
Results  of  Antidumping  Duty  Changed 
Circumstances  Review 
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pary 


All 


summary:  On  March  27,  2003,  the 
Department  o  Commerce  (the 
Department)  j:  ublished  a  notice  of 
initiation  of  a  changed  circumstances 
review  to  dete  rmine  whether  entries 

Mont«  rra  Lumber  Mills  Limited 
(Canadian  producer  of 
umper  products  and  an 
,'  in  tkis  proceeding,  as 
md  exporter  should 
Others"  cash  deposit 
petcent.  See  Initiation  of 
Duty  Changed 
Review:  Certain 
LunUier  Products  From 

14947  (March  27,  2003) 
Notice).  We  have 

I  letermined  that  entries 
Mont^a  as  manufacturer  and 
receive  the  "All 
deposit  rate  of  8.43 


naming 
(Monterra) 
softwood  1 
interested 
manufacturer 
receive  the 
rate  of  8.43 
Antidumping 
Circumstance. 
Softwood 
Canada,  68  FF 
(Initiation 
preliminarily 
naming 
exporter  shou 
Others"  cash 
percent.     " 

EFFECTIVE  OAji:  July  25,  2003. 
FOR  FURTHER  If  FORMATION  CONTACT: 
Keith  Nickerst  n  or  Constance  Handley, 
at (202)  482-3 113  or  (202) 482-0631, 
respectively;  I  nport  Administration. 
International  1  rade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Cor  stitution  Avenue  NW, 
Washington.  EC  20230. 
SUPPLEMENTAF^  INFORMATION: 

Background 

As  a  result  olf  the  antidumping  duty 
order  issued  fc  Hewing  the  completion 
of  the  less-thai  i-fair-value  investigation 
of  certain  soft\  rood  lumber  products 
from  Canada,  imports  of  softwood 
lumber  from  N  onterra,  a  subsidiary  of 
respondent  company  Weyerhaeuser 
Company  Limited  (Weyerhaeuser), 
became  subjec  to  a  cash  deposit  rate  of 
12.39  percent  See  Notice  of  Amended 
Final  Determii  ation  of  Sales  at  Less 
Than  Fair  Vah  \e  and  Antidumping 
Order:  Certain  Softwood  Lumber 
Products  from  Canada,  67  FR  36068 
tMay  22,  2002  ).  On  February  4,  2003. 
Monterra  notif  ed  the  Department  that 
effective  Deceijiber  23,  2002, 


Weyerhaeuser  sold  its  interest  in 
Monterra  to  1554545  Ontario,  Inc. 
(1554545  Ontario),  a  wholly  owned 
subsidiary  of  Tercamm  Corp.,  a 
privately  owned  Canadian  investment 
company.  As  a  result,  Monterra 
requested  that  the  Department  conduct 
a  changed  circumstances  review  in 
order  to  conclude  that,  effective 
December  23,  2002.  it  be  subject  to  the 
"All  Others"  cash  deposit  rate  of  8.43 
percent,  rathey  than  Weyerhaeuser's 
12.39  percent  rate.  On  March  27.  2003. 
the  Department  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  to  determine  whether  entries 
naming  Monterra  as  manufacturer  and 
exporter  should  receive  the  "All 
Others"  cash  deposit  rate  of  8.43 
percent. 

On  April  29,  2003,  Monterra,  at  the 
request  of  the  Department,  submitted 
additional  information  and 
documentation  regarding  its  sale  by 
Weyerhaeuser  to  1554545  Ontario.  On 
May  8.  2003.  the  petitioneri  submitted 
comments  on  the  information  provided 
by  Monterra  and  requested  that  the 
Department  issue  a  supplemental 
questionnaire.  On  May  21,  2003.  the 
Department  issued  a  supplemental 
questionnaire  requesting  further  details 
and  documentation  surrounding  the  sale 
and  purchase,  which  was  provided  by 
Monterra  in  its  subsequent  submission 
of  June  4,  2003.  The  oetitioner  did  not 
comment  on  Monterra's  June  4,  2003, 
submission. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  softwood  lumber,  flooring  and 
siding  (softwood  lumber  products). 
Softwood  lumber  products  include  all 
products  classified  under  headings 
4407.1000,  4409.1010.  4409.1090,  and 
4409.1020,  respectively,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  and  any 
softwood  lumber,  flooring  and  siding 
described  below.  These  softwood 
lumber  products  include: 

(1)  coniferous  wood,  fawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planed,  sanded  or  finger-jointed,  of 
a  thickness  exceeding  six  millimeters; 

(2)  coniferous  wood  siding  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed; 


'  The  petitioner  in  this  proceeding  is  the 
Coalition  for  Fair  Lumber  Imports  Executive 
Committee. 


(3)  other  coniferous  wood  (intluding 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued.  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces 
(other  than  wood  moldings  and  wood 
dowel  rods)  whether  or  not  planed, 
sanded  or  finger-jointed;  and 

(4)  coniferous  wood  flooring  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  ot  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive.  Preliminary  scope 
exclusions  and  clarifications  were 
published  in  three  separate  federal 
register  notices. 

Softwood  lumber  products  excluded 
from  the  scope: 

•  trusses  and  truss  kits,  properly 
classified  under  HTSUS  4418.90 

•  I-joist  beams  * 

•  assembled  box  spring  frames 

•  pallets  and  pallet  kits,  properly 
classified  under  HTSUS  4415.20 

•  garage  doors 

•  edge-glued  wood,  properly  classified 
under  HTSUS  item  4421.90.98.40 

•  properly  classified  complete  door 
frames. 

•  properly  classified  complete  window 
frames 

•  properly  classified  furniture 

Softwood  lumber  products  excluded 
from  the  scope  only  if  they  meet  certain 
requirements: 

•  Stringers  (pallet  components  used  for 
runners):  if  they  have  at  least  two 
notches  on  the  side,  positioned  at  equal 
distance  from  the  center,  to  properly 
accommodate  forklift  blades,  properly 
classified  under  HTSUS  4421.90.98.40. 

•  Box-spring  frame  kits:  if  they  contain 
the  following  wooden  pieces  -  two  side 
rails,  two  end  (or  top)  rails  and  varying 
numbers  of  slats.  The  side  rails  and  the 
end  rails  should  be  radius-cut  at  both 
ends.  The  kits  should  be  individually 
packaged,  they  should  contain  the  exact 
number  of  wooden  components  needed 
to  make  a  particular  box  spring  frame, 
with  no  further  processing  required. 
None  of  the  components  exceeds  1"  in 
actual  thickness  or  83"  in  length. 

•  Radius-cut  box-spring-frame 
components,  not  exceeding  1"  in  actual 
thickness  or  83"  in  length,  ready  for 
assembly  without  further  processing. 
The  radius  cuts  must  be  present  on  both 
ends  of  the  boards  and  must  be 
substantial  cuts  so  as  to  completely 
round  one  comer. 
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•  Fence  pickets  requiring  no  further 
processing  and  properly  classified 
under  HTSUS  4421.90.70,  1"  or  less  in 
actual  thickness,  up  to  8"  wide,  6'  or 
less  in  length,  and  have  finials  or 
decorative  cuttings  that  clearly  identify 
them  as  fence  pickets.  In  the  case  of 
dog-eared  fence  pickets,  the  corners  of 
the  boards  should  be  cut  off  so  as  to 
remove  pieces  of  wood  in  the  shape  of 
isosceles  right  angle  triangles  with  sides 
measuring  3/4  inch  or  more. 

•  U.S.  origin  /umfaer  shipped  to  Canada 
for  minor  processing  and  imported  into 
the  United  States,  is  excluded  from  the 
scope  of  this  order  if  the  following 
conditions  are  met:  1)  the  processing 
occurring  in  Canada  is  limited  to  kiln- 
drying,  planing  to  create  smooth-to-size 
board,  and  sanding,  and  2)  if  the 
importer  establishes  to  U.S.  Bureau  of 
Customs  and  Border  Protections  (BCBP) 
satisfaction  that  the  lumber  is  of  U.S. 
origin.- 

•  Softwood  lumber  products  contained 
in  single  family  home  packages  or  kits,' 
regardless  of  tariff  classification,  are 
excluded  from  the  scope  of  the  orders  if 
the  following  criteria  are  met: 

1.  The  imported  home  package  or  kit 
constitutes  a  full  package  of  the  number 
of  wooden  pieces  specified  in  the  plan, 
design  or  blueprint  necessar\'  to 
produce  a  home  of  at  least  700  square 
feet  produced  to  a  specified  plan,  design 
or  blueprint; 

2.  The  package  or  kit  must  contain  all 
necessar>'  internal  and  external  doors 
and  windows,  nails,  screws,  glue, 
subfioor,  sheathing,  beams,  posts, 
connectors  and  if  included  in  purchase 
contract  decking,  trim,  drywall  and  roof 
shingles  specified  in  the  plan,  design  or 
blueprint; 

3.  Prior  to  importation,  the  package  or 
kit  must  be  sold  to  a  retailer  of  complete 
home  packages  or  kits  pursuant  to  a 
valid  purchase  contract  referencing  the 
particular  home  design  plan  or 
blueprint,  and  signed  by  a  customer  not 
affiliated  with  the  importer; 

4.  The  whole  package  must  be  imported 
under  a  single  consolidated  entry  when 
permitted  by  the  BCBP.  whether  or  not 
on  a  single  or  multiple  trucks,  rail  cars 


-As  clarified  in  the  Memorandum  from  Dave 
Layton.  Case  Analyst,  through  Charles  Riggle. 
Program  .Manager,  and  Gary  1  a\'erman.  Office 
Director,  to  Bernard  C^arreau.  Deputy  Assistant 
Secretary,  concerning  the  Certain  .Softwoqd  Lumber 
from  Canada  Scope  re:  Final  Scope  Ruling  in 
Response  to  Request  by  the  Coalition  for  Fair 
Lumber  Imports  Executive  Committee  regarding 
U.S. -origin  Lumber  Undergoing  Additional 
Processing,  dated  lanuary  22.  2003. 

J  To  ensure  adrainistrability,  we  clarified  the 
language  of  this  exclusion  to  require  an  importer 
certification  and  to  permit  single  or  multiple  entries 
on  multiple  days  as  well  as  instructing  importers 
to  retain  and  make  available  for  inspection  specific 
documentation  in  support  of  each  entry. 


or  other  vehicles,  which  shall  lie  on  the 
same  day  except  when  the  home  is  over 
2,000  square  feet; 

5.  The  following  documentation  must  be 
included  with  the  entry  documents: 

•  a  copy  of  the  appropriate  home  design, 
plan,  or  blueprint  matching  the  entr>'; 

•  a  purchase  contract  from  a  retailer  of 
home  kits  or  packages  signed  by  a 
customer  not  affiliated  with  the 
importer; 

•  a  listing  of  inventory  of  all  parts  of  the 
package  or  kit  being  entered  that 
conforms  to  the  home  design  package 
being  entered; 

•  in  the  case  of  multiple  shipments  on 
the  same  contract,  all  items  listed 
immediately  above  which  are  included 
in  the  present  shipment  shall  be 
identified  as  well. 

We  have  determined  that  the 
excluded  products  listed  above  are 
outside  the  scope  of  this  order  provided 
the  specified  conditions  are  met. 
Lumber  products  that  the  BCBP  may 
classif}'  as  stiingers.  radius  cut  box- 
spring-frame  components,  and  fence 
pickets,  not  conforming  to  the  above 
requirements,  as  well  as  truss 
components,  pallet  components,  and 
door  and  window  frame  parts,  are 
covered  under  the  scope  of  this  order 
and  may  be  classified  under  HTSUS 
subheadings  4418.90.40.90. 
4421.90.70.40,  and  4421.90.98.40.  Due 
to  changes  in  the  2002  HTSUS  whereby 
subheading  4418.90.40.90  and 
4421.90.98.40  were  changed  to 
4418.90.45.90  and  4421.90.97.40. 
respectively,  we  are  adding  these 
subheadings  as  well. 

Preliminary  Results  of  Changed 
Circumstances  Review 

Pursuant  to  section  751(b)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  Department  will  conduct  a  changed 
circumstances  review  upon  receipt  of 
information  concerning,  or  a  request 
from  an  interested  party  of,  an 
antidumping  duty  order  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review  of  the  order.  Monterra 
contends  that,  because  it  is  no  longer 
owned  by  Weyerhaeuser,  it  should  be 
subject  to  the  "All  Others"  cash  deposit 
rate.  In  accordance  with  19  CFR  351.216 
(c),  due  to  the  change  in  ownership,  the 
Department  found  good  cause  to  initiate 
a  changed  circumstances  review  despite 
the  final  determination  being  in 
existence  for  fewer  than  24  months. 
Therefore,  we  initiated  a  changed 
circumstances  administrative  review 
pursuant  to  section  751(b)(1)  of  the  Act 
and  19  CFR  351,216(c)  to  determine 
whether  entries  naming  Monterra  as 
manufacturer  and  exporter  should 


receive  the  "All  Others"  cash  deposit 
rate  of  8.43  percent. 

In  reviewing  the  information  provided 
by  Monterra,  the  Department  has 
preliminarily  found  that  Monterra,  as  a 
result  of  the  sale  by  Weyerhaeuser  and 
purchase  by  1554545  Ontario  on 
December  23,  2002,  is  no  longer  owned 
by  or  in  any  way  affiliated  with 
Weyerhauser  and,  as  a  result,  should  not 
be  subject  to  Weyerhaeuser's  cash 
deposit  rate  of  12.39  percent.  In 
addition,  we  note  that  during  the 
antidumping  duty  investigation  of 
certain  softwood  lumber  from  Canada, 
the  Department  granted  an  exemption  to 
Weyerhaeuser  allowing  it  to  exclude 
reporting  the  U.S.  sales  by  Monterra 
since  these  sales  represented  such  a 
small  amount  of  Weyerhaeuser's  total 
U.S.  sales. ■•  As  a  result.  Monterra's  sales 
had  no  effect  on  the  calculation  of 
Weyerhaeuser's  cash  deposit  rate  of 
12.39  percent.  Therefore,  for  the  above- 
stated  reasons,  we  have  preliminarily 
determined  that  entries  naming 
Monterra  as  manufacturer  and  exporter 
should  receive  the  "All  Others"  cash 
deposit  rate  of  8.43  percent. 

We  are  denying  Monterra's  request  to 
have  the  cash  deposit  rate  of  8.43 
percent  made  effective  as  of  December 
23,  2002.  Because  cash  deposits  are  only 
estimates  of  the  amount  of  antidumping 
duties  that  will  be  due.  changes  in  cash 
deposit  rates  are  not  made  retroactively. 
See  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  From 
the  United  Kingdom:  Final  Results  of 
Changed-Circumstances  Antidumping 
and  Counten'ailing  Dutv  Administrative 
Reviews.  64  FR  66880  (November  30, 
1999).  However,  on  May  30,  2003. 
Monterra  requested,  during  the 
anniversary  month  of  the  publication  of 
the  order,  an  administrative  review  of 
those  entries  to  determine  the  proper 
assessment  rate  and  receive  a  refund  of 
any  excess  deposits.  Accordingly,  on 
July  1,  2003.  the  Department  published 
a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
softwood  lumber  products  from  Canada 
for  421  companies,  including  Monterra. 
[See  Initiation  of  Antidumping  Duty 
Administrative  Review.  68  FR  39059 
(July  1.2003).) 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  30  davs  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  45 


*  Sep  Memorandum  from  Constance  Handley. 
Senior  Import  Compliance  Specialist,  to  Gar\' 
Taverman.  Office  Direi^tor.  concerning  the 
■Antidumping  Duty  Investigation  of  Certain 
Softwood  Lumber  from  Canada,  dated  |uly  16.  2001. 
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NOAA  Office  ^1  Ocean  Exploration 
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Opportunity,  Fiscal  Year  2004 
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summary: 

Exploration 
proposals  and 
cooperative  a 
financial  co 
OE's  mission 
of  the  ocean's 
biological  and 
characteristics 
resources.  OE 
include 
knowledge 
missions 
public 
OE's  missions 


(CE) 


of  Ocean  Exploration, 

and  Atmospheric 
(NOAA),  Commerce. 


NOiA's  Office  of  Ocean 
is  seeking  pre-. 
Full  proposals  for  grants, 
geements,  and  other 
llaporations  to  implement 
expand  our  knowledge 
)hysical.  chemical, 
archaeological 
processes,  and 
mission  objectives  also 
conveting  the  experience  and 
d  in  all  of  OE's 
a  structured  program  of 
educati  )n  and  outreach.  Many  of 
mil  be  accomplished  by 
projects,  experiments,  and  expeditions 


to  unknown,  or  poorly  known,  ocean 
and  Great  Lakes  regions.  Consistent 
with  OE's  intent  to  explore  and 
discover,  successful  OE  proposals  will 
be  relatively  broad-based  in  terms  of 
their  objectives  and  they  may  be 
relatively  high-risk.  Prospective 
applicants  are  encouraged  to  visit  the 
Ocean  Explorer  Web  site:  http:// 
oceanexplorer.noaa.gov  in  order  to 
familiarize  themselves  with  past  and 
present  OE  activities. 
DATES:  Pre-proposals  are  required  and 
must  be  postmarked  or  received  by 
September  3,  2003.  Full  proposals  must 
be  postmarked  or  received  by  October 
28,  2003.  In  the  event  that  these  dates 
fall  on  a  weekend  or  holiday,  the 
effective  date  shall  be  the  first  working 
day  after  the  date  specified.  Email  and/ 
or  facsimile  pre-proposals  and/or 
proposals  submissions  will  not  be 
accepted. 

ADDRESSES:  Send  pre-proposals  and 
proposals  to  NOAA,  Office  of  Ocean 
Exploration,  ATTN:  OE  Science 
Program  Coordinator,  Bldg.  SSMC3,  Rm. 
10221.  1315  East  West  Highway,  Silver 
Spring,  MD  20910.  Email  and/ or 
facsimile  pre-proposals  and/or 
proposals  submissions  will  not  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margot  Bohan,  OE  Science  Program 
Coordinator,  or  Randi  Neff,  OE  Program 
Grants  Coordinator,  NOAA  Office  of 
Ocean  Exploration,  301-713-9444, 
facsimile  301-713-4252  or  submit 
inquiries  via  email  to  the  Frequently 
Asked  Questions  address: 
oar.oe.FAQ@noaa.gov.  Email  inquiries 
should  include  the  Principal 
Investigator's  name  in  the  subject 
heading.  A  copy  of  this  notice,  as  well 
as  ancillary  information,  will  be  posted 
on  the  OE  Web  site  http:// 
mvM'.  explore. noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Authority 

Authority:  33  U.S.C.  883d. 

Catalog  of  Federal  Domestic  Assistance 
Number:  11.460. 

II.  Program  Description 

A.  Background 

In  June  2000,  a  panel  of  leading  ocean 
explorers,  scientists,  and  educators 
developed  a  national  strategy  for 
exploring  the  oceans,  and  presented  its 
recommendations  in  a  report  entitled. 
Discovering  Earth 's  Final  Frontier:  A 
U.S.  Strategy  for  Ocean  Exploration 
(http://oceanpanel.nos.noaa.gov). 
NOAA  was  selected  as  the  lead  Federal 
agency  to  guide  a  national  program  in 


ocean  exploration  and  the  Office  of 
Ocean  Exploration  was  established  in 
2001. 

B.  Program  Mission 

The  mission  of  OE  is  to  search, 
investigate,  and  document  unknown 
and  poorly  known  areas  of  the  ocean 
and  Great  Lakes  through 
interdisciplinary  exploration,  and  to 
advance  and  disseminate  knowledge  of 
the  ocean  environment  and  its  physical, 
chemical,  biological,  and  historical 
resources. 

III.  Program  Notice 

A.  Notice  Objectives 

The  purpose  of  this  announcement  is 
to  invite  the  submission  of  pre- 
proposals  and  full  proposals  for  grants, 
cooperative  agreements,  and  other 
financial  collaborations  whose 
objectives  are  to  explore  the  ocean  and 
map  its  resources,  to  gain  new  insights 
about  its  physical,  chemical,  biological, 
and  archaeological  characteristics,  and 
its  living  and  non-living  resources. 

B.  Program  Guidance 

Themes.  Persons  submitting  proposals 
may  elect  to  address  these  preferred 
themes,  developed  in  part  from  eight 
regional  workshops  of  ocean  scientists, 
explorers,  and  educators  from  public, 
private  and  commercial  organizations. 
Applicants  with  non-OE-funded 
shiptime.  projects,  or  other  resources 
may  wish  to  propose  supplementing 
them  by  the  addition  of  tasks  or 
objectives  that  are  consistent  with  (and 
are,  therefore,  eligible  for  funding  by) 
the  OE  program  mission.  The  themes  are 
(in  no  order  of  priority): 

1.  Mapping  ocean  characteristics  and 
bathymetry; 

2.  Marine  life  inventories:  vertebrate, 
invertebrate,  macro-organisms  and 
micro-organisms; 

3.  Marine  archaeology; 

4.  Characterization  of  benthic  and 
pelagic  habitats  and  ecosystems; 

5.  Locating  and  mapping  corals 
(including  deep  corals); 

6.  New  ocean  resources; 

7.  Passive  ocean  acoustics; 

8.  Technology:  innovative 
applications  and  leveraged 
development; 

9.  Outreach:  communicating 
exploration  efforts  in  new  and 
innovative  ways  to  broad  audiences. 

Workshop  reports  can  be  viewed 
online  at  http://explore.noaa.gov/ 
workshops/welcome. html. 

C.  Program  Priorities 

The  following  are  requirements  for 
proposals  successfully  funded  by  OE. 
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Outreach  &■  Education.  All  funded 
applicants  and  collaborators  will  be 
required  to  cooperate  with  OE  in 
facilitating  education  and  outreach 
activities.  This  may  entail  participation 
in  the  development  of  lesson  plans, 
professional  development  for  teachers, 
accommodation  of  a  teacher/educatc^- 
at-sea,  and  at-sea  media  participation. 

Data  Management.  In  accepting  full  or 
partial  OE  sponsorship,  each  applicant 
is  obligated  to  meet  certain  data 
management  requirements  including: 

1.  Applicants  will  provide  metadata, 
e.g.,  number  and  type  of  data,  and 
description  of  the  data  collected 
immediately  upon  completion  of  a 
project  cruise.  Other  data  or  data 
products  may  also  be  required  at  the 
discretion  of  the  OE  Director. 

2.  Applicants  will  provide  OE  and  the 
public  access  to  acquired  data  sets 
collected  as  soon  as  practical  and,  in  no 
case,  later  than  one  year  following  the 
date  of  collection,  unless  an  extension  is 
specifically  granted  by  OE. 

Proposals  should  include  a 
description  and  justification  of  data 
funding  needs  and  explain  how  data 
will  be  made  accessible  or  available  to 
the  public. 

3.  NOAA's  Ocean  Explorer  Web  site 
[http://oceanexplorer.noaa.gov)  is  the 
principal  vehicle  for  chronicling  and 
documenting  all  missions  supported  by 
NOAA  and  OE.  Applicants  and  mission 
participants  will  be  required  to  provide 
material  (i.e.,  throughout  the  mission) 
for  this  site  such  as  cruise  tracks, 
preliminary  bathymetry, 
characterization  of  data  collected, 
photographic  or  other  images  from  the 
mission,  and  participants  interviews, 
essays,  or  written  materials.  Funded 
applicants  will  be  required  to  cooperate 
with  the  NOAA  Ocean  Explorer  website 
team  which  may  include 
accommodation  of  a  NOAA  web  team 
member.  [See  Ancillary'  Information  at: 
http://explore.noaa.gov). 

D.  Funding  Considerations 

OE  will  give  priority  to  the  following 
factors  when  making  funding  decisions: 
(1)  Proposals  that  are  interdisciplinary 
in  approach;  (2)  Proposals  which  have 
substantial  collaborations  with  multiple 
institutions,  government,  academia,  or 
industry;  (3)  Proposals  whose  costs  are 
leveraged  with  available  OE  funds;  (4) 
The  propriety  of  the  level  of  investment 
for  OE;  (5)  Applicants  which  express  a 
willingness  to  facilitate  and  participate 
in  outreach  and  education  activities  that 
OE  supports;  and  (6)  The  heightened 
level  of  risk. 


rv.  Funding  Availability 

FY2004  funding  for  this  program  has 
not  yet  been  appropriated.  Not  all 
available  FY2004  program  funds  will  be 
awarded  through  this  announcement. 
Publication  of  this  Notice  does  not 
obligate  NOAA  to  award  any  specific 
project  or  to  obligate  all  or  any  part  of 
the  available  funds. 

Proposals  are  encouraged  for 
collaborations  and  explorations  ranging 
from  the  tens  of  thousands  of  dollars  to 
funds  appropriate  for  up  to  two  months 
of  expeditionary  exploration  work. 
Multi-year  proposals  may  be  accepted, 
although  the  present  principal  focus  of 
the  OE  program  will  be  on  one-year 
projects  and  expeditions.  Out-year 
funding  will  be  contingent  upon  factors 
including  successful  accomplishment  of 
prior-year  objectives  as  well  as 
availability  of  program  funding  and 
other  relevant  resources. 

V.  Eligibility 

Eligible  applicants  are  institutions  of 
higher  education,  other  nonprofits, 
commercial  organizations,  international 
organizations,  federal,  state,  local  and 
Indian  tribal  governments.  Proposals 
from  non-Federal  and  Federal 
applicants  will  be  competed  against 
each  other.  Proposals  selected  for 
funding  from  non-Federal  applicants 
will  be  funded  through  a  project  grant 
or  cooperative  agreement  uncJer  the 
terms  of  this  notice.  Proposals  selected 
for  funding  from  NOAA  scientists  shall 
be  effected  by  an  intra-agency  fund 
transfer.  Proposals  selected  for  funding 
from  a  non-NOAA  Federal  agency  will 
be  funded  through  an  inter-agency 
transfer.  Please  note:  Before  non-NOAA 
Federal  applicants  may  be  funded,  they 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

There  is  no  limit  to  the  number  of  pre- 
proposals  and  proposals  an  applicant 
may  submit.  Applicants  that  fail  to  meet 
eligibility  requirements  and  guidelines 
for  submission  will  not  be  funded  [see 
section  V.  and  VI.) 

Cost  Sharing 

Cost  sharing  or  matching  is  not 
required  by  this  program  (However,  see 
section  II. D.  Funding  Considerations 
(3)). 

VI.  Guidelines  for  Submission 

There  will  be  a  two-stage  competition 
with  pre-proposals  utilized  for  an  initial 
selection  process.  Full  proposals  will  be 


solicited  from  investigators  who  submit 
successful  pre-proposals.  An  approved 
pre-proposal  is  a  prerequisite  for 
submission  of  a  full  proposal.  Pre- 
proposals  will  be  judged  in  terms  of 
their  consistency  with  OE's  program 
mission  and  themes.  Available  program 
funds  will  also  be  taken  into 
consideration  [See  DATES  for  submission 
deadlines  and  ADDRESSES  for  hard  copy 
submission  address). 

A.  Preliminary  Proposals 

A  pre-proposal  should  include  a 
summary  of  the  proposed  research, 
project  priorities,  a  statement  of 
objectives,  and  a  description  of  how  the 
proposed  project  relates  with  OE's 
mission.  The  area  of  proposed 
operations  must  be  clearly  defined  (e.g., 
including  latitude,  longitude,  and 
depth).  Required  platforms  or  other 
critical  assets  should  be  identified.  The 
pre-proposal  should  make  clear  any 
time  or  other  operational  constraints, 
especially  with  regard  to  field 
operations.  Any  auxiliary  funding 
sources  for  the  proposed  project  should 
be  identified.  Pre-proposals  must 
identify  all  collaborators  and  include  a 
summary  budget.  Pre-proposals  must 
not  exceed  two  typewritten  single-sided 
pages  and  must  use  12-point  font. 
Additionally,  pre-proposals  must 
include  a  completed  pre-proposal  cover 
sheet  (available  electronically  at  http:// 
explore.noaa.gov)  [see  FOR  FURTHER 
INFORMATION  CONTACT  to  request  a  hard 
copy  version).  The  applicant's  last  name 
must  be  typed  in  the  bottom  right-hand 
corner  of  each  page.  Three  hard  copies 
of  the  complete  pre-proposal  must  be 
postmarked  or  received  by  September  3, 
2003.  See  ADDRESSES  for  hard  copy 
submission  address. 

B.  Proposals 

All  proposals  must  include  the 
following,  packaged  in  the  order  listed 
here: 

(a)  completed  proposal  cover  sheet 
(available  electronically  at  http:// 
explore.noaa.gov) ; 

(b)  maximum  half-page  executive 
summar}'; 

(c)  maximum  15-page  description  of 
the  entire  project  (including  work  plan, 
schedule,  and  collaborations); 

(d)  summary  of  relevant  current 
funding  support; 

(e)  brief  resumes  for  each  investigator, 
including  recent  relevant  publication 
references, 

(f)  SF-424,  Application  for  Federal 
Assistance  (Rev  July  1997)  (available 
electronically  at  http:// 
expIore.noaa.gov); 

(g)  detailed  budget  (including  all  ship 
and  equipment  costs)  and 
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(h)  budget  I  larrative  (including 
justification  f  )r  non-standard  items). 

All  pages  si  lould  be  single-sided, 
single-or  dou  ile-spaced,  typewritten 
margin  in  a  ni  inimum  12-point  font  on 
an  8V2"  X  11"  page.  The  bottom  right- 
hand  corner  0  f  every  page,  excluding 
cover  sheet,  n  ust  be  numbered  and 
labeled  with  the  applicant's  last  name. 
Tables  and  vi  ual  materials,  including 
charts,  graphs ,  maps,  photographs,  and 
other  pictoria  presentations  are  to  be 
included  in  tl  e  15-page1imit.  The  covei 
sheet,  executi  /e  summary,  current 
support,  resuiies,  references/literature 
cited,  SF-424  Application  for  Federal 
Assistance,  bi  dgets,  and  budget 
narrative  secti  ons  need  not  be  counted 
against  the  15  page  limit.  All 
information  n  ;eded  for  review  of  the 
proposal  shou  Id  be  included  in  the 
main  text,  not  submitted  as  appendices. 

The  proposj  il  must  clearly  explain 
each  participa  nfs  efforts  and  their 
respective  req  iests  for  OE  funds,  as  well 
as  any  cost-sh  uing.  Separate  budgets 
within  the  sin  ;le  proposal  must  be 
provided  if  mi  ire  than  one  funding 
action  is  antic  pated  {e.g..  if  funds  are  to 
be  allocated  tc  more  than  one  institution 
or  agency).  Three  hardcopies  of  the 
proposal  are  ri  quired.  For  the  proposal 
only,  in  additian  to  the  hard  copies  it  is 
highly  recomr  lended  that  applicants 
submit  a  digit;  1  version  (cdrom.  floppy 
disk,  or  zip  dii  k)  of  a  complete 
proposal,  prefifrably  in  Adobe  .pdf 
format  in  ordc  to  facilitate  proposal 
review.  All  pr  iposals.  hard  copies  and 
digital  versions,  must  be  postmarked  or 
received  by  0(  tober  28.  2003.  If 
applicants  wis  i  reviewers  to  receive 
included  coloi  graphics,  glossy 
photographs.  (  r  other  unusual  materials, 
applicants  are  encouraged  to  submit  a 
total  of  10  con  plete  hard  copies.  For 
further  inform  ition.  see  Announcement 
of  Opportunit} ;  Application  Kit  at  http:/ 
/n^^■\\■.explo^e.  ioaa.gov/  or  see 
ADDRESSES  an<  /or  FOR  FURTHER 
INFORMATION  O  )NTACT. 

Intergoverni  lental  Review. 
Applications  i  nder  this  program  are 
subject  to  Exec  utive  Order  12372. 
"Intergovernm  ental  Review  of  Federal 
Programs."  Applicants  must  contact 
their  State's  Si  ngle  Point  of  Contact 
(SPOC)  to  find  out  about  and  comply 
with  the  State'  >  process  under  EO 
12372.  The  na  nes  and  addresses  of  the 
SPOCs  are  listi  id  in  the  Office  of 
Management  aid  Budget's  Web  site: 
http://www/w}  itehouse.gov/omb/ 
grants/spoc.ht  nl. 

C.  Forms 

The  followii  g  government  forms  shall 
be  required  on  y  from  those  applicants 
subsequently  r  jcommended  for  award. 


Forms  must  be  submitted  in  triplicate, 
each  with  original  signatures.  These 
forms  include: 

SF-424A  Budget  Information — 
Nonconstruction  Programs  (Rev  July 
1997) 

SF-424B  Assurances — 
Nonconstruction  Programs 

SF-LLL  Disclosure  of  Lobbying 
Activities 

Form  CD-346  Application  for 
Funding  Assistance. 

Form  CD-51 1  Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  matters:  Drug-Free 
Workplace  Requirements  and  Lobbying, 

Form  CD-51 2  Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying  and 
shall  be  used  in  applying  for  financial 
assistance,  and,  if  applicable,  please 
submit  your  most  current  negotiated 
indirect  cost  rate  agreement. 

All  necessary  forms  may  be  obtained 
via  the  OE  Web  site  [see:  OE 
Application  Kit  at  http:// 
explore.noaa.gov,  for  hard  copies,  see 
ADDRESSES  and/or  FOR  FURTHER 
INFORMATION  CONTACT). 

Proposals  received  after  the  deadline, 
or  proposals  that  deviate  from  the 
format  described  in  this  Notice  will  not 
be  accepted. 

VII.  Pre-Proposal  and  Proposal  Review 
and  Selection  Process 

A.  Pre-Proposal  Evaluation 

The  OE  Director  will  make  the 
decision  to  request  or  not  request  full 
proposal  submissions  based  on  the 
following  factors:  (1)  Proposal 
consistency  with  the  format  of  this 
announcement  (2)  Consistency  with  the 
OE  program  and  mission  (3) 
Applicability  of  the  project  objectives  to 
OE  themes  and  project  funding 
considerations  (4)  Extent  to  which  the 
proposal  focuses  on  a  geographical  area 
that  is  unknown  or  poorly  known  (5) 
Reasonableness  of  project  costs  relative 
to  available  program  funds  (6)  Logistical 
feasibility  (e.g.,  ship  availability),  given 
OE  resource  availability.  The  final 
decision  to  submit  a  full  proposal  is  up 
to  the  applicant. 

B.  Proposal  Evaluation 

Proposals  will  be  evaluated  and  rated 
individually  by  (a)  independent  peer 
panel  review  or  by  (b)  correspondence 
review.  The  evaluators  will  be 
composed  of  scientists,  engineers,  social 
scientists,  economists,  outreach 
specialists,  and  resource  managers  as 
appropriate  to  the  scope  of  proposals 
received  in  response  to  this 
armouncement.  Some  proposals, 


including  those  focused  on  activities 
such  as  technology  development, 
organizing  and  implementing 
workshops,  and  outreach  activities,  will 
be  reviewed  by  correspondence  (i.e.,  at 
least  three  mail  peer-reviews)  rather 
than  by  independent  peer  panel  review. 
The  following  criteria  will  be  used  to 
review  proposals  using  the 
corresponding  weight  value: 
Scientific  and  Technical  merit: 
This  criterion  assesses  whether  the 
approach  is  technically  sound  and/or 
innovative,  if  the  methods  are, 
appropriate,  and  whether  there  are  clear 
project  goals  and  objectives.  For  the  OE 
review  process  this  includes:  (a)  The 
scientific  and/or  technical  value  of  the 
work  proposed,  its  probability  of 
success,  and  the  applicant's  scientific 
and/or  technical  capabilities  to 
undertake  the  proposed  work;  (b)  the 
anticipated  scientific  and/or  technical 
impact  of  the  results  of  the  project  on 
the  advancement  of  knowledge  within 
the  field(s)  of  the  endeavor.  (40%) 

Importance/Relevance  and 
Applicability  of  Proposal  to  the  Program 
Goals: 

This  criterion  ascertains  whether 
there  is  intrinsic  value  in  the  proposed 
work  and/or  relevance  to  NOAA, 
international,  federal,  regional,  state,  or 
local  activities.  For  the  OE  review 
process  this  includes  the  degree  to 
which  the  proposal  addresses  and 
supports  OE's  mission  and  this  notice's 
objectives.  (20%) 
Project  Costs: 

This  criterion  evaluates  the  budget  to 
determine  if  it  is  realistic  and 
commensurate  with  the  project  needs 
and  time-frame.  For  the  OE  review 
process  this  includes  the  reasonableness 
of  project  costs  relative  to  the  scope  of 
work  proposed.  (20%) 
Overall  qualifications  of  applicants: 
This  criterion  ascertains  whether  the 
applicant  possesses  the  necessar\' 
education,  experience,  training, 
facilities,  and  administrative  resources 
to  accomplish  the  project.  For  the  OE 
review  process  this  includes  the 
qualifications  of  the  applicant  to 
accomplish  the  work  proposed.  (20%) 

All  proposals  will  be  rated  by  the 
independent  peer  reviewers  or 
correspondence  review  panel  according 
to  an  adjectival  scale  (that  will  later  be 
converted  into  a  score)  ranging  in  order 
of  decreasing  merit,  as  follows: 

Excellent:  Comprehensive,  thorough 
and  of  exceptional  merit,  one  or  more 
major  strengths,  no  major  weaknesses, 
and  any  minor  weaknesses  easily 
correctable. 

Very  Good:  Competent,  one  or  more 
major  strengths,  strengths  outweigh 
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weaknesses,  and  major  weaknesses 
correctable. 

Good:  Reasonable,  may  be  strengths 
and/or  weaknesses,  weaknesses  do  not 
significantly  detract  from  the  proposal's 
viability,  any  major  weaknesses  are 
correctable. 

Fair:  One  or  more  major  weaknesses, 
weaknesses  outweigh  strengths,  major 
weaknesses  may  possibly  be  corrected 
or  minimized. 

Poor:  One  or  more  major  weaknesses, 
which  will  be  difficult  to  correct  or  may 
not  be  correctable. 

C.  Selection  Process 

The  Selecting  Official  (the  OE 
Director)  in  consultation  with  the  OE 
Chief  Scientist  will  select  proposals 
after  considering  the  peer  reviews  and 
the  selection  factors  listed  below.  In 
making  the  final  selections,  the 
Selecting  Official  will  endeavor  to 
award  in  rank  order  unless  the  proposal 
is  justifiably  selected  out  of  rank  order 
based  upon  one  or  more  of  the  selection 
factors  below.  The  OE  Director  will  have 
the  final  authority  and  responsibility  for 
decisions  regarding  proposal  selection. 

The  selection  factors  include  the 
following:  (1)  The  availability  of 
program  funding  [i.e.,  feasibility  for  OE 
to  meet  applicants  requests  given 
projects  costs  and  logistics);  (2)  the 
extent  to  which  the  proposal  contributes 
to  a  balanced  national  program  in  terms 
of  distribution  of  funds  by  geography/ 
institution/partners/study  areas/  and 
project;  (3)  the  avoidance  of  duplication 
with  other  projects  funded  or 
considered  for  funding  by  NOAA  or 
other  Federal  Agencies;  (4)  the 
responsiveness  to  overall  program 
priorities  (section  III.C.)  and  policy 
factors  (see  section  III.D.,  Funding 
Considerations):  (5)  applicant's  prior 
award  performance;  and  (6) 
partnerships  with  participation  of 
targeted  groups. 

High  proposal  peer  review  ratings 
may  not  result  in  funding  for  a  given 
proposal.  Investigators  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  prior  to  approval  of  the  award. 
Subsequent  administrative  processing 
will  be  in  accordance  with  current 
NOAA  financial  administrative 
procedures. 

The  National  Science  Foundation,  the 
federal  agencies  of  the  National  Ocean 
Partnership  Program,  and  other  NOAA 
programs  have  mission  objectives  which 
involve  ocean  research  and  technology 
development.  Examples  of  NOAA 
agencies  and  programs  are:  the  National 
Undersea  Research  Program,  the 
National  Sea  Grant  College  Program,  the 
Arctic  Research  Office,  NOAA  Fisheries, 
and  the  National  Ocean  Service.  OE 


anticipates  and  encourages  investigators 
to  seek  complementary  funding  for  their 
proposed  projects  through  linked 
proposals  to  these  agencies.  OE  will 
work  with  program  managers  at  other 
agencies  to  facilitate  such  projects.  OE 
places  a  high  priority  on  proposed  co- 
funded  projects  that  receive  high  ratings 
through  each  agency's  respective 
evaluation  process.  For  additional 
details  about  these  other  programs,  see: 
http://oceanexplorer.noaa.gov. 

D.  Notification  of  Award 

Successful  applicants  will  receive  an 
email  or  letter  notifying  the  applicant 
that  his/her  proposal  has  been 
recommended  for  funding.  It  is  the 
applicant's  responsibility  to  notify  all 
collaborators  of  the  award. 

E.  Disposition  of  Unsuccessful 
Applications 

Those  proposals  not  ultimately 
selected  for  OE  funding  will  be 
destroyed. 

VIII.  Federal  Policies  and  Procedures 
Applicable  to  OE 

A.  Environmental  Impact 

Applicants  whose  proposed  projects 
may  have  an  environmental  impact 
should  furnish  sufficient  information  to 
assist  proposal  reviewers  in  assessing 
the  potential  environmental 
consequences  of  supporting  the  project. 

B.  Permits  and  Authorizations 

Applicants  are  responsible  for 
obtaining  relevant  permits  and 
authorizations  required  under  the  laws 
of  the  jurisdiction  in  which  the  work  is 
to  be  performed  and  under  U.S.  law. 

For  further  information  about  permits, 
authorizations  or  viewing  marine 
mammals  and  other  protected  species  in 
the  wild  please  visit  the  following 
NOAA  Fisheries  Web  site:  http:// 
www. nmfs. noaa.gov/ prot_res/over\'iew/ 
permits.html,  http:// 
i\'Wi\. nmfs.noaa.gov/prot_res/ 
MMlVatch/MMViewing.html. 

IX.  Other  Requirements 

The  Department  of  Commerce  Pre- 
award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  Notice 
of  October  1.2001  [66  FR  49917],  as 
amended  by  the  Federal  Register  Notice 
published  on  October  30,  2002  |67  FR 
66109],  is  applicable  to  this  solicitation. 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(a)(2))  or  any  other  law  for  this 
notice  concerning  grants,  benefits,  and 


contracts.  Because  notice  and  comment 
are  not  required,  the  analytical 
requirements  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  are 
inapplicable.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  and 
has  not  been  prepared.  This  action  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 
This  notice  contains  collection-of- 
information  requirements,  which  are 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A. 
424B.  SF-LLL.  and  CD-346  have  been 
approved  by  OMB  under  the  respective 
control  numbers  0348-0043,0348-0044, 
0348-0040,  0348-0046,  and  0605-0001. 
Notwithstanding  any  otiier  provision  of 
law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act.  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

Dated:  |uly  22.  2003. 
)ulie  Scanion, 

Director.  Management  and  Organizational 
Development.  Office  of  Oceanic  and 
.atmospheric  Research,  \ational  Oceanic  and 
.Mmospheric  Administration. 
\VR  Doc.  0,3-18973  Filed  7-24-03;  8:45  am) 

BILLING  CODE  3S10-K[>-P      . 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  of  OMB  Review;  Comment 
Request 

ACTION:  Notice. 

The  Department  of  Defense  hds 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  25.  2003. 

Title  and  OMB  Number:  Application 
for  Department  of  Defense  Impact  Aid 
for  Children  with  Severe  Disabilities;  SD 
Form  816  and  SD  Form  816C;  OMB 
Number  0704-0425. 

Type  of  Request:  Extension. 

Number  of  Respondents:  50. 

Responses  Per  Respondent:  1. 

Annual  Responses:  50. 

Average  Burden  Per  Response:  8 
hours. 

Annual  Burden  Hours:  400. 

Needs  and  Uses:  Department  of 
Defense  funds  are  authorized  for  local 
educational  agencies  (LEAs)  that 
educate  military  dependent  students 
with  severe  disabilities  and  meet  certain 
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criteria.  Elij  ible  LEAs  are  determined  by 
their  responses  to  the  U.S.  Department 
of  Educatioi  i  (ED)  from  information  they 
submitted  on  children  with  disabiUties 
when  they  c  ompleted  the  Impact 
Program  for  n  for  the  Department  of 
Education. '  'his  application  will  be 
requested  o  LEAs  who  educate  military 
dependent  students  with  disabilities 
who  have  b(  en  deemed  eligible  for  U.S. 
Department  of  Education  Impact  Aid 
program,  to  determine  if  they  meet  the 
criteria  te  re  :eive  additional  funds  from 
the  Department  of  Defense  due  to  high 
special  education  cost  of  military 
dependents  ivith  severe  disabilities  that 
they  serve. 

Affected  /  ubiic:  State,  local,  or  tribal 
government 
Freauenc} :  On  occasion. 
Responde  it's  Obligation:  Required  to 
obtain  or  ret  lin  benefits. 

OMB  Desl  Officer:  Ms.  Jackie  Zeiher. 
Written  comments  and 
recommend;  lions  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  a  the  Officer  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
10236,  New  executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clem  ance  Officer:  Mr.  Robert 
Gushing.  Wr  tten  requests  for  copies  of 
the  informal  on  collection  proposal 
should  be  se  it  to  Mr.  Gushing,  WHS/ 
DIOR,  1215  Isfferson  Davis  Highway- 
Suite  1204,  Arlington,  VA  22202-4302. 
1.  200.3. 


Dated:  July 
Patricia  L.  ToApings 

Alternate  OSL  Federal 
Officer.  Department 
[FR  Doi:.  n.i-l 
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Register.  Liaison 
of  Defense. 

070  Filed  7-24-03:  8:45  ami 


DEPARTMEffT  OF  EDUCATION 

I 

Submission  for  OMB  Review; 
Comment  Request 


Dep;  irt 


Th3 


f-ta 


ment  of  Education. 
Leader,  Regulatory 
anagement  Group.  Office 
Information  Officer  invites 
the  submission  for  OMB 
reqbired  by  the  Paperwork 
Adtof  1995. 

persons  are  invited  to 
comn^ents  on  or  before  August 


AGENCY: 
SUMMARY 

Information 
of  the  Chief 
comments  or 
review  as 
Reduction 
DATES:  Interested 
submit 
25.  2003, 
ADDRESSES: 
be  addressed 
Information 
Attention:  Laliren 
Officer,  Depa  tment 
of  Manageme  it 
Street,  NW., 
Executive  Of  i 
DC  20503  or 


an 


V  /ritten  comments  should 
(o  the  Office  of 
d  Regulatory  Affairs, 
Wittenberg,  Desk 
of  Education,  Office 
and  Budget,  725  17th 
I:oom  10235,  New 
ce  Building,  Washington, 
hould  be  electronically 


mailed  to  the  internet  address 
La  uren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group;  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  July  22,  2003. 
Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Titie:  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program 
Annual  Performance  Report  Form. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  L£As. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  156. 

Burden  Hours:  702. 

Abstract:  McNair  Program  grantees 
must  submit  the  report  annually.  The 
report  provides  the  Department  of 
Education  with  information  needed  to 
evaluate  a  grantee's  performance  and 
compliance  with  program  requirements 
and  to  award  prior  experience  points  in 
accordance  with  the  program 
regulations.  The  data  collected  is  also 
aggregated  to  provide  national 
information  on  project  participants  and 
program  outcomes. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 


edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2298.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed.to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-18995  Filed  7-24-03;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request. 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

summary:  On  July  14,  2003,  the 
Department  of  Education  published  a 
30-day  regular  public  comment  period 
notice  in  the  Federal  Register  (Page 
41566,  Column  2)  for  the  information 
collection,  "Case  Service  Report".  The 
'Type  of  Review"  is  being  corrected 
from  "Extension"  to  "Reinstatement". 
The  Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  hereby  issues  a 
correction  notice  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

FOR  further  INFORMATION  CONTACT: 

Sheila  Carey  at  her  e-mail  address 
Sh  eila .  Carey@ed.gov. 

Dated:  July  21,  2003. 
Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group,  Office  of  the  Chief  information  Officer. 
[FR  Doc.  0.3-18950  Filed  7-24-03;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

RIN1820ZA17 

National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR) 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACnON:  Notice  of  final  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  (OSERS)  announces  final 
priorities  for  Research  Projects,  a 
Research  Infrastructure  Capacity 
Building  Project,  a  Technical  Assistance 
Resource  Center  on  Parenting  with  a 
Disability  Project,  and  Development 
Projects  under  the  Disability  and 
Rehabilitation  Research  Projects  (DRRP) 
Program  of  NIDRR  for  fiscal  year  (FY) 
2003  and  later  years.  We  take  these 
actions  to  focus  research  attention  on 
areas  of  national  need.  We  intend  these 
priorities  to  improve  the  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

EFFECTIVE  DATE:  This  priority  is  effective 
August  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program 

The  purpose  of  the  DRRP  program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act). 

An  applicant  for  assistance  under  this 
program  must  demonstrate  in  its 
application  how  it  will  address,  in 
whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds  (34  CFR 
350.40(a)). 


The  approaches  an  applicant  may  take 
to  meet  this  requirement  may  include 
one  or  more  of  the  following  (34  CFR 
350.40(b)): 

(1)  Proposing  project  objectives 
addressing  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds. 

(2)  Demonstrating  that  the  project  will 
address  a  problem  that  is  of  particular 
significance  to  individuals  with 
disabilities  from  minority  backgrounds. 

(3)  Demonstrating  that  individuals 
from  minority  backgrounds  will  be 
included  in  study  samples  in  sufficient 
niunbers  to  generate  information 
pertinent  to  individuals  with  disabilities 
from  minority  backgrounds. 

(4)  Drawing  study  samples  and 
program  participant  rosters  from 
populations  or  areas  that  include 
individuals  from  minority  backgrounds. 

(5)  Providing  outreach  to  individuals 
with  disabilities  from  minority 
backgrounds  to  ensure  that  they  are 
aware  of  rehabilitation  services,  clinical 
care,  or  training  offered  by  the  project. 

(6)  Disseminating  materials  to  or 
otherwise  increasing  the  access  to 
disability  information  among  minority 
populations. 

Under  the  DRRP  program,  we  define 
a  research  project  as  basic  or  applied  (34 
CFR  350.5).  Research  is  classified  on  a 
continuum  from  basic  to  applied: 

(1)  Basic  research  is  research  in  which 
the  investigator  is  concerned  primarily 
with  gaining  new  knowledge  or 
understanding  of  a  subject  without 
reference  to  any  immediate  application 
or  utility. 

(2)  Applied  research  is  research  in 
which  the  investigator  is  primarily 
interested  in  developing  new 
knowledge,  information,  or 
understanding  which  can  be  applied  to 
a  predetermined  rehabilitation  problem 
or  need.  Applied  research  builds  on 
selected  findings  from  basic  research. 

In  carrying  out  a  research  activity 
under  this  program  (34  CFR  350.13),  a 
grantee  must: 

(a)  Identify  one  or  more  hypotheses; 
and 

(b)  Based  on  the  hypotheses 
identified,  perform  an  intensive 
systematic  study  directed  toward — 

(1)  New  or  full  scientific  knowledge; 
of 

(2)  Understanding  of  the  subject  or 
problem  studied. 

Under  the  DRRP  program,  we  define 
a  development  activity  as  the  use  of 
knowledge  and  understanding  gained 
from  research  to  create  materials, 
devices,  systems,  or  methods  beneficial 
to  the  target  population,  including 
design  and  development  of  prototypes 
and  processes. 


Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.whitehouse.gov/news/  I 

freedominitiative/freedominiliative.html. 

The  final  priorities  are  in  concert  with 
NIDRR's  Long-Range  Plan  (the  Plan). 
The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  will  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  these  final  priorities,  a 
specific  reference  is  included  for  each 
topic  presented  in  this  notice.  The  Plan 
can  be  accessed  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
offices/OSERS/NlDRR/Products. 

Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps;     . 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

We  published  a  separate  notice  of 
each  proposed  priority  (NPP)  in  the 
Federal  Register  on  May  9,  2003. 
Priority  1— Research  Projects  (84.133A- 

1)  (68  FR  25014). 
Prioritv  2 — Research  Infrastructure 

Capacity  Building  (84.133A-4)  (68  FR 

25009). 
Priority  3 — Technical  Assistance 

Resource  Center  on  Parenting  with  a 

Disability  i&A.USA-b)  (68  FR  25017). 
Priority  4-^Development  Projects 

(84.i33A-7)  (68  FR  25006). 

We  have  combined  these  four 
priorities  in  this  notice  of  final  priorities 
(NFP). 

There  are  no  significant  differences 
between  the  NPPs  and  this  NFP. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
NPPs,  several  parties  submitted 
comments. 

We  discuss  these  comments  and 
changes  in  the  Analysis  of  Comments 
and  Changes  section  published  as  an 
appendix  to  this  notice. 

Note:  This  NFP  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  one  or  more  of  these  priorities,  we 
invite  applications  through  a  notice  in  the 
Federal  Register.  A  notice  inviting 
applications  for  FY  2003  awards  was 
published  in  the  Federal  Register  on  May  29. 
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2003  (68  FR  3  2026).  When  inviting 
applications  \  ^e  designate  each  priority  as 
absolute,  com  aetitive  preference,  or 
invitational.  1  he  effect  of  each  type  of 
priority  folic 

Absolute 
priority,  we 
that  meet  th 
75.105(c)(3) 

Competitive 
Under  a 


}  Priority:  Under  an  absolute 
:onsider  only  applications 
priority  (34  CFR 


not  gtve  an 
priority  a 
preference  oter 
CFR  75.105(cj)(l)) 

Background 

The  backgi  ound 
following  pri  arities 
"the  NPPs  on 
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preference  priority: 
conipetitive  preference  priority, 
we- give  com  jetitive  preference  to  an 
application  I  y  either  (1)  Awarding 
additional  points,  depending  on  how 
well  or  the  e  ctent  to  which  the 
application  i  leets  the  priority  (34  CFR 
75.105(c)(2){  )):  or  (2)  selecting  an 
application  t  lat  meets  the  priority  over 
an  applicatic  n  of  comparable  merit  that 
does  not  met  t  the  prioritv  (34  CFR 
75.105(c)(2)(  i)). 

Invitationi  1  priority:  Under  an 
invitational  j  iriority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  ]  iriority.  However,  we  do 
a  jplication  that  meets  the 
coijipetitive  or  absolute 

other  applications  (34 


statements  for  the 
were  published  in 
Aaw  9,  2003. 


Priorities 

Priority  1 — R  jsearch  Projects 

The  Assist  mt  Secretar\'  will  fund  one 
or  more  DRR  's  that  will  focus  on 
stabilizing  an  d  improving  lives  of 
persons  with  disabilities.  In  carrying  out 
the  purposes  of  this  priority,  projects 
awarded  und  jr  each  of  the  following 
topics  must,  1  n  consultation  with  the 
NIDRR  projec  t  officer: 

•  Coordina  le  and  establish 
partnerships,  as  appropriate,  with  other 
academic  ins  itutions  and  organizations 
that  are  relev;  mt  to  the  project's 
proposed  activities; 

•  Demonst  ate  use  of  culturally 
appropriate  data  collection,  evaluation, 
dissemination,  training  and  research 
methodologie  s,  and  significant 
knowledge  of  the  needs  of  individuals 
with  disabilit  es  from  traditionally 
underserved  )opulations; 

•  Involve,   is  appropriate,  individuals 
with  disabilit  es  or  their  family 
members,  or  1  oth,  in  all  aspects  of  the 
research  as  w  ill  as  in  the  design  of 
clinical  serviqes  and  dissemination 
activities; 

•  Demonst  ate  how  the  research 
project  can  tr<  nsfer  research  findings  to 
practical  applications  in  planning, 
policy-makinj  ,  program  administration, 
and  delivery  (  f  services  to  individuals 
with  disabilit  es;  and 


•  Disseminate  findings  to  appropriate 
audiences,  including  information  on 
best  practices,  where  applicable. 

An  applicant  must  propose  research 
activities  and  dissemination  of  findings 
under  one  of  the  following  topics: 

(a)  Self-Determination  in  Transition  to 
Adulthood  for  Youth  with  Disabilities: 
Under  this  topic,  a  project  must  conduct 
research  and  disseminate  information 
about  factors  that  enhance  and  promote 
self-determination  for  youth  with 
disabilities  who  are  transitioning  into 
adulthood.  The  project  may  include 
reseeu-ch  on  interventions  that  (1)  enable 
successful  transition  to  life  activities 
such  as  independent  living,  higher 
education,  and  employment;  and  (2) 
improve  functional  outcomes  such  as 
enhanced  memory,  learning,  visual 
perception,  auditory  reception,  literacy, 
and  self-advocacy.  The  reference  for  this 
topic  can  be  found  in  the  Plan,  chapter 
3.  Employment  Outcomes:  Transition 
from  School  to  Work. 

(b)  Examining  Violence  Against 
People  With  Disabilities:  Under  this 
topic,  a  project  must  conduct  research 
and  disseminate  information  on 
violence  against  persons  with 
disabilities.  Activities  may  include 
research  on  statistics  related  to  criminal 
victimization  of  people  with  disabilities 
compiled  under  the  1998  Crime  Victims 
with  Disabilities  Awareness  Act  (Pub.  L. 
301-105);  study  of  data  from  enhanced 
crime  incident  reports;  and  analysis  of 
data  and  research  findings  on  the 
impact  of  violence  on  specific 
populations  such  as,  but  not  limitedto, 
individuals  with  cognitive  or 
intellectual  disabilities,  women  with 
disabilities,  individuals  with  sensory 
disabilities,  and  individuals  with 
mobility  disabilities.  The  reference  for 
this  topic  can  be  found  in  the  Plan, 
chapter  2,  Dimensions  of  Disability: 
Emerging  Universe  of  Disability. 

(c)  Family  and  Cultural  Aspects  of 
Independent  Living:  Under  this  topic,  a 
project  must  conduct  research  and 
disseminate  information  on  how 
individuals  with  disabilities  draw  upon 
their  families  (or  those  with  whom  they 
share  living  arrangements)  to  obtain 
necessary'  supports  such  as  economic 
assistance,  informal  and  formal  care 
giving,  and  emotional  nurturing. 
Activities  may  include:  (1)  Identifying 
factors  that  help  or  hinder  NFI  goals 
regarding  educational  attainment,  home 
ownership,  and  full  access  in 
community  life;  (2)  research  on  ways 
that  family  and  shared-community 
living  arrangements  may  facilitate 
independence  and  help  implement  the 
Supreme  Court's  Olmsteadv.  L.C. 
ruling;  and  (3)  research  on  how  family 
and  shared-community  living 


arrangements  may  facilitate  meeting'the 
objectives  for  people  with  disabilities  in 
Healthy  People  2010.  The  references  for 
this  topic  can  be  found  in  the  Plan, 
chapter  2,  Dimensions  of  Disability; 
Disability,  Employment,  and 
Independent  Living,  and  chapter  6, 
Research  on  Social  Roles. 

(d)  Older  Women  and  Falls:  Under 
this  topic,  a  project  must  identify  and 
compare  outcomes-oriented 
rehabilitation  interventions  for  older 
women  to  overcome  the  disabilities  and 
secondary  conditions  associated  with 
falls  and  to  prevent  secondary  falls  and 
other  complications.  The  project  must 
examine  risk  factors  for  falls  [e.g.,  age, 
disability,  medications  use,  health, 
functional  ability,  environmental 
hazards).  The  references  for  this  topic 
can  be  found  in  the  Plan,  chapter  2, 
Dimensions  of  Disability:  Emerging 
Universe  of  Disability,  and  chapter  4, 
Health  and  Function:  Research  on 
Trauma  Rehabilitation;  Research  on 
Aging. 

(e)  Issues  in  Asset  Accumulation  and 
Tax  Policy  for  People  with  Disabilities: 
Under  this  topic,  a  project  must  conduct 
research  on  fiscal  and  social 
environmental  barriers  to  economic 
empowerment  and  self-sufficiency  for 
people  with  disabilities  and  the  impact 
of  legislation  designed  to  promote 
economic  self-sufficiency  and  facilitate 
community  integration.  The  project 
must  conduct  systematic  analysis  of  the 
relationship  between  tax  policy  and 
asset  accumulation  for  individuals  with 
disabilities  and  improved  economic  and 
community  integration  outcomes.  This 
includes  testing  the  impact  of  asset 
accumulation  on  economic 
improvements  and  community 
integration  for  individuals  with 
disabilities.  The  reference  for  this  topic 
can  be  found  in  the  Plan,  chapter  3, 
Employment  Outcomes:  Economic 
Policy  and  Labor  Market  Trends. 

(f)  Identifying  Opportunities  and 
Barriers  to  Entrepreneurship  for  People 
with  Disabilities:  Under  this  topic,  a 
project  must  conduct  research  on  ways 
to  improve  employment  outcomes  of 
individuals  with  disabilities  through 
self-employment  and  entrepreneurial 
strategies  and  how  to  train  both  people 
with  disabilities  and  counselors  in 
successful  use  of  these  strategies.  The 
research  must  include  analysis  of  the 
effects  of  policies  and  practices  of  the 
vocational  rehabilitation  system;  related 
programs  such  as  those  of  the  Small 
Business  Administration;  and  other 
public,  private,  or  nonprofit 
employment  organizations  on  self- 
employment  options  for  individuals 
with  disabilities.  The  reference  for  this 
topic  can  be  found  in  the  Plan,  chapter 
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3,  Employment  Outcomes:  Economic 
Policy  and  Labor  Market  Trends. 

Priority  2 — Research  Infrastructure 
Capacity  Building 

The  Assistant  Secretary  will  fund  one 
DRRP  that  will  focus  on  a  research, 
development,  and  dissemination  project 
on  Research  Infrastructure  Capacity 
Building.  The  reference  for  this  topic 
can  be  found  in  the  Plan,  chapter  9, 
Capacity  Building:  Priorities  in  Capacity 
Building.  In  carrying  out  this  priority 
the  DRRP  must: 

(1)  Develop  and  evaluate  an 
innovative  method(s)  for  establishing 
long-term  collaborative  research 
partnerships,  with  an  emphasis  on 
relationships  among  minority  entities, 
Indian  tribes,  and  nonminority  entities; 

(2)  Research,  develop,  and  evaluate 
strategies  to  assess  the  efficacy  of 
existing  research  theories, 
methodologies,  and  measures  for 
studying  and  describing 
underrepresented  individuals  with 
disabilities  from  minority  racial  and 
ethnic  populations  and  their  needs; 

(3)  Research,  identify  and  modify  or 
develop,  and  evaluate  scientifically 
valid  measurement  strategies  and 
methodologies  for  research  involving 

.the  study  of  underrepresented  minority 
racial  and  ethnic  populations; 
determine  their  efficacy;  and  examine 
the  implications  of  introducing  newly 
developed  approaches  designed 
specifically  for  the  study  of  this 
population; 

(4)  Develop  and  evaluate  research 
principles  or  standards  for  culturally 
appropriate  and  linguistically 
competent  disability  and  rehabilitation 
research,  and  disseminate  guidelines; 
and 

(5)  Develop,  implement,  and  evaluate 
approaches  for  disseminating  research 
findings,  information  about  best 
practices  for  research  involving 
underrepresented  minority  racial  and 
ethnic  populations,  and  information 
about  research  collaboration. 

In  carrj'ing  out  the  purposes  of  the 
priority,  the  DRRP  must: 

•  In  the  first  three  months  of  the 
grant,  develop  and  implement  a 
research  partnership  plan  ensuring  that 
all  activities  are  predominantly  focused 
on  research  infrastructure  capacity 
building  and  provide  for  mutual  benefit 
for  each  member  of  the  partnership, 
including  persons  with  disabilities  or 
their  representatives; 

•  In  the  first  year  of  the  grant, 
implement  a  plan  to  disseminate 
research  results; 

•  In  the  third  year  of  the  grant, 
conduct  a  state-of-the-science 


conference  focused  on  the  funded  area 
of  research  and  related  topics; 

•  In  the  fourth  year  of  tne  grant, 
publish  and  disseminate  a 
comprehensive  report  on  the  outcomes 
and  proceedings  of  the  conference; 

•  Demonstrate  how  the  research 
project  can  transfer  research  findings  to 
practical  applications  in  planning, 
policy-making,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities;  and 

•  Conduct  ongoing  program 
evaluation  and  produce  a  closing  report 
describing  research  outcomes,  as  they 
relate  to  the  research  goals  and 
objectives,  and  future  directions  for 
research  infrastructure  development  and 
capacity  building. 

Priority  3 — Resource  and  Technical 
Assistance  Center  on  Parenting  with  a 
Disability 

The  Assistant  Secretary  will  fund  one 
DRRP  that  will  focus  a  dissemination, 
utilization,  training,  and  technical 
assistance  project  to  be  a  "Resource  and 
Technical  Assistance  Center  on 
Parenting  with  a  Disability."  The 
references  for  this  topic  can  be  found  in 
the  Plan,  chapter  2,  Dimensions  of 
Disability:  Disability,  Employment,  and 
Independent  Living,  and  chapter  8. 
Knowledge  Dissemination  and 
Utilization:  Overview.  The  DRRP  must: 

(1)  Develop  quality  standards  to  guide 
the  identification  of  information  for 
dissemination; 

(2)  Provide  information  and  technical 
assistance  to  people  with  disabilities 
who  are  or  wish  to  be  parents.  A  variety 
of  methods  and  tools  will  be  developed 
to  provide  information  and  technical 
assistance.  Tools  might  include  such 
items  as:  catalogues  and  listings  of 
assistive  technology,  fact  sheets,  and 
articles  for  publication  in  various 
media.  Methods  to  reach  interested 
parties  might  include:  interactive 
features  of  the  Internet,  wide  area 
telephone  service,  presentations  at 
meetings  or  conferences  and  personal 
visits; 

(3)  Develop  parent-to-parent  support 
methods,  including  approaches  for 
sharing  of  information  about  "best 
practices"  in  parenting  with  a  disability; 

(4)  Train  parents,  potential  parents, 
ser\'ice  providers,  and  others  on  issues 
relating  to  parenting  with  a  disability 
and  the  research,  information,  and 
services  available  to  them;  and 

(5)  Evaluate  project  technical 
assistance  and  information 
dissemination  activities. 

In  carrying  out  the  purposes  of  the 
priority,  the  DRRP  must: 

•  Through  consultation  with  the 
NIDRR  project  officer,  coordinate  and 


establish  partnerships,  as  appropriate, 
with  other  projects  sponsored  by 
OSERS,  academic  institutions,  and 
organizations  that  are  relevant  to  the 
project's  proposed  activities; 

•  Demonstrate  how  the  project  will 
yield  measurable  results  for  people  with 
disabilities; 

•  Identify  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Using  information  developed  from 
the  project's  dissemination,  training, 
and  technical  assistance  activities,  with 
emphasis  on  materials  from  NIDRR 
projects,  provide  materials, 
consultation,  technical  assistance,  and 
related  capacity-building  activities  to 
NIDRR  grantees  on  how  to  assist  parents 
with  disabilities. 

Priority  4 — Development  Projects 

The  Assistant  Secretary  will  fund  one 
or  more  DRRPs  that  will  focus  on 
stabilizing  and  improving  lives  of 
persons  with  disabilities.  In  carrying  out 
the  purposes  of  the  priority,  projects 
awarded  under  each  of  the  following 
topics,  in  consultation  with  the  NIDRR 
project  officer,  must: 

•  Coordinate  and  establish 
partnerships,  as  appropriate,  with  other 
academic  institutions  and  organizations 
that  are  relevant  to  the  project's 
proposed  activities; 

•  Demonstrate  use  of  culturally 
appropriate  data  collection,  evaluation, 
dissemination,  training,  and 
development  methodologies  and 
significant  knowledge  of  the  needs  of 
individuals  with  disabilities  from 
traditionally  underserved  populations; 

•  Involve,  as  appropriate,  individuals 
with  disabilities  or  their  family 
members,  or  both,  in  all  aspects  of 
development  as  well  as  in  the  design  of 
clinical  services  and  dissemination 
activitifes; 

•  Demonstrate  how  the  project  will 
yield  measurable  results  for  people  with 
disabilities; 

•  Identify'  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Disseminate  findings  on  products 
and  technologies  to  appropriate 
audiences,  including  information  on 
best  practices,  where  applicable.  ' 

An  applicant  must  propose 
development  activities  and 
dissemination  of  findings  under  one  of 
the  following  topics: 

(a)  Voting  Access  and  Privacy.  Under 
this  topic,  a  project  must  develop 
technologies,  strategies,  and  approaches 
that  can  be  used  to  improve  and  expand 
access,  including  physical  accessibility. 
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determined  that  the  benefits  of  the 
priorities  justify  the  costs. 

Summary  of  Potential  Costs  and 
Benefits 

The  potential  costs  associated  with 
these  priorities  are  minimal  while  the 
benefits  are  significant.  Grantees  may 
anticipate  costs  associated  with 
completing  the  application  process  in 
terms  of  staff  time,  copying,  and  mailing 
or  deliver^'.  The  use  of  e- Application 
technology  reduces  mailing  and  copying 
costs  significantly. 

The  benefits  of  the  DRRP  Program 
have  been  well  established  over  the 
years  in  that  similar  projects  have  been 
successfully  completed.  These  final 
priorities  will  generate  new  knowledge 
through  research  to  focus  on  stabilizing 
and  improving  lives  of  persons  with 
disabilities. 

The  benefit  of  these  final  priorities 
and  project  requirements  will  be  the 
establishment  of  new  DRRP  projects  that 
generate,  disseminate,  and  promote  the 
use  of  new  information  that  will 
improve  the  options  for  disabled 
individuals  to  perform  regular  activities 
in  the  community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http-.Z/w'ww.ed.gov/ 
legislation/ FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register,  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.ac.cess.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  Rehabilitation 
Researc:h  Project) 

Program  Authority:  29  U.S.C.  762(g)  and 
7fi4(a). 


Dated:  July  22,  2003. 

Robert  H.  Pasternack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 
General 

Comment:  Several  commenters  raised 
concerns  that  NIDRR  did  not  publish  a 
priority  that  specifically  targeted  Native 
Americans. 

Discussion:  The  priority  on  Research 
Infrastructure  Capacity  Building  includes 
Native  Americans  as  a  proposed  target  group. 
Nothing  in  the  other  published  priorities 
precludes  applicants  from  proposing  Native 
Americans  as  the  target  population  for  the 
proposed  research.  The  peer  review  process 
will  evaluate  the  merits  of  the  proposal. 
Changes:  None. 

Comment:  One  commenter  expressed 
several  concerns  about  references  to  racial, 
ethnic,  and  linguistic  minority  populations 
in  the  NIDRR  priorities.  These  concerns 
included:  (1)  NIDRR's  use  of  a  standard 
statement  about  inclusion  of  minorities  in 
research  activities:  (2)  combining  ethnic 
categories  into  one  proposed  priority  is 
inappropriate:  (3)  NIDRR  does  not  ensure 
that  applicants  demonstrate  "who.  what, 
when,  and  where"  in  addressing  the  needs  of 
individuals  with  disabilities  from  minority 
backgrounds:  and  (4)  the  American  Indian 
and  Alaska  Native  populations  are  a 
culturally  and  linguistically  diverse 
population.  Commenters  also  noted  that 
many  caregivers  do  not  speak,  write,'  or  read 
the  English  language,  and  they  questioned 
whether  it  was  likely  that  potential  grantees 
would  deal  with  caregivers  who  do  not 
speak,  write,  or  read  the  English  language  or 
would  address  minority  backgrounds 
including  American  Indians  and  Alaska 
Natives  with  disabilities. 

Discussion:  (1)  The  standard  statement  that 
each  NIDRR  applicant  must  demonstrate  in 
its  application  how  it  will  address,  in  ivhole 
or  in  part,  the  needs  of  individuals  with 
disabilities  from  minority  backgrounds  is 
required  by  34  CFR  3.50.40(a),  and  as  a  result, 
cannot  be  changed  by  this  priority.  (2) 
Nothing  in  these  priorities  precludes  an 
applicant  from  focusing  on  any  racial,  ethnic, 
or  minority  population,  including  American 
Indians  and  Alaska  Natives.  (3)  In  section 
350.40(b).  NIDRR  lists  some  of  the 
approaches  applicants  may  take  to  meet  the 
requirement  in  §  350.40(a),  including,  for 
example,  addressing  a  problem  that  is  of 
particular  significance  to  individuals  with 
disabilities  from  minority  backgrounds  and 
generating  information  pertinent  to 
individuals  with  disabilities  from  minority 
backgrounds.  (4)  In  the  background  section  to 
these  priorities,  language  barriers  and  lack  of 
understanding  about  cultural  values  and 
beliefs  are  identified  as  challenges  to  the 
effectiveness  of  rehabilitation  services 
received  by  individual  with  disabilities  form 
minority  backgrounds.  An  applicant  may 
choose  to  include  linguistic  or  cultural  issues 
in  the  proposed  research  activities.  However, 
NIDRR  has  no  basis  for  requiring  that  all 
applicants  adopt  the  same  approach  or 
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address  the  same  issue.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Violence: 

Comment:  One  commenter  expressed  an 
opinion  that  focusing  on  analysis  of  "extant 
data  from  crime  reports"  might  unnecessarily 
limit  the  scope  of  research  in  the  proposed 
DRRP  priority  on  violence. 

Discussion:  NIDRR  agrees  that  it  might  be 
valuable  to  collect  new  data  to  answer 
research  questions  in  this  area.  Nothing  in 
the  priority  precludes  an  applicant  from 
suggesting  such  an  approach.  However, 
NIDRR  has  no  basis  for  requiring  all. 
applicants  to  collect  new  data.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Technical  Assistance  Resource  Center 

Comment:  One  commenter  suggested  that 
the  Technical  Assistance  Resource  Center 
provide  information  on  coordinated  services 
for  parents  who  are  deaf  or  hard  of  hearing. 

Discussion:  NIDRR  agrees  that  this  might 
be  a  useful  service.  Nothing  in  the  priority 
prohibits  an  applicant  from  suggesting  this 
approach.  However,  NIDRR  has  no  basis  for 
requiring  that  all  applicants  take  this 
approach.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal. 

Changes:  None. 

Research  Methods  for  Underserved 
Populations 

Comment:  One  commenter  expressed 
concern  that  Native  Americans  and  Alaska 
Natives  are  listed  with  other  minority 
population  categories  as  a  potential  focus  of 
this  priority  and  recommended  that  the 
priority  should  specify  the  target  population 
so  that  researchers  studying  different  ethnic 
populations  do  not  have  to  compete  against 
each  other. 

Discussion:  NIDRR  is  committed  to 
improving  research  methods  for  studying  all 
minority  and  ethnic  populations.  Nothing  in 
the  priority  precludes  an  applicant  from 
targeting  a  specific  population.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 
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DEPARTMENT  OF  EDUCATION 

[RIN1820ZA18] 

National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR) 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  (OSERS)  announces  final 
priorities  for  a  Disability  Demographics 
and  Statistics  Center,  Community 


Integration  Outcomes  Centers,  and 
Health  and  Function  Centers  under  the 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  Program  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  year  (FY)  2003  and. later  years.  We 
take  these  actions  to  focus  research 
attention  on  areas  of  national  need.  We 
intend  these  priorities  to  improve  the 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 

EFFECTIVE  DATE:  These  priorities  are  "- 
effective  August  25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Rehabilitation  Research  and  Training 
Centers 

We  may  make  awards  for  up  to  60 
months  through  grants  or  cooperative 
agreements  to  public  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education,  Indian 
tribes,  and  tribal  organizations,  to 
conduct  research,  demonstration,  and 
training  activities  regarding 
rehabilitation  in  order  to  enhance 
opportunities  for  meeting  the  needs  of, 
and  addressing  the  barriers  confronted 
by,  individuals  with  disabilities  in  all 
aspects  of  their  lives.  Each  RRTC  must 
be  operated  by  or  in  collaboration  with 
an  institution  of  higher  education  or 
providers  of  rehabilitation  or  other 
appropriate  services.  RRTCs  conduct 
coordinated  and  integrated  advanced 
programs  of  research  targeted  toward 
the  production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 
service  delivery  systems,  alleviate  or 
stabilize  disability  conditions,  or 
promote  maximum  social  and  economic 
independence  for  persons  with 
disabilities.  Additional  information  on 
the  RRTC  program  can  be  found  at: 
h  tip  ://www.  ed.gov/officers/OSERS/ 
NIDRR/Programs/ 
res_program .  h  tml^RR  TC. 


General  Requirements  of  Rehabilitation 
Research  and  Training  Centers 

RRTCs  must: 

•  Carry  out  coordinated  advanced 
programs  of  rehabilitation  research: 

•  Provide  training,  including 
graduate,  pre-service.  and  in-ser\'ice 
training  to  help  rehabilitation  personnel 
more  effectively  provide  rehabilitation 
ser\'ices  to  individuals  with  disabilities; 

•  Provide  technical  assistance  to 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties: 

•  Disseminate  informational  materials 
to  individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Serve  as  centers  for  national 
excellence  in  rehabilitation  research  for 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties;  and 

•  Involve  individuals  with  . 
disabilities  and  individuals  from 
minority  backgrounds  as  participants  in 
research  as  well  as  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified   ■ 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
wn-\\-.whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

The  final  priorities  are  in  concert  with 
NIDRR's  Long-Range  Plan  (the  Plan). 
The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  will  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  these  final  priorities,  a 
specific  reference  is  included  for  the 
topics  presented  in  this  notice.  The  Plan 
can  be  accessed  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
offices/OSERS/NIDRR/Products. 

Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 


44060 


knowledge 

unique 

underserve 

best 

rehabili 

population' 

(5)  identify 

research 

disseminate 

We  publii  bed 
each  propo 
Federal 


Priority  1 — , 
Statistics 
25004). 

Priority  2 — I 
Outcomei 
25019). 

Priority  3 — , 
(84.1338- 
We  have 

priorities  in 

(NFP). 


md  understanding  of  the 
neeqs  of  traditionally 

populations:  (3)  determine 
and  programs  to  improve 
itati(Jit-«utcomes  for  underserved 
;  (4)  identify  research  gaps; 
mechanisms  of  integrating 
'  practice:  and  (6) 
findings. 

a  separate  notice  of 
priority  (NPPs)  in  the 
er  on  May  9,  2003. 

lisabilitv  Demographics  and 
[:enfer(84.133B-l)  (68  PR 


strategi  es 


an  1 


<ed 


Rej  isti 


Community  Integration 
Centers  (84.133B-5)  (68  FR 

iealth  and  Function  Centers 
7)  (68  FR  25011). 
c  ombined  these  three 
this  notice  of  final  priorities 


Analysis  of  pomments 

In  responi  e 
NPPs,  we  re  :eived 

We  discu4s 
changes  in 
and  Change; 
appendix  to 

There  are 
between  thetNPPs 


and  Changes 

to  our  invitation  in  the 

269  comments, 
these  comments  and 
Analysis  of  Comments 
section  published  as  an 
this  notice. 

lo  significant  differences 
and  this  NFP. 


t  le 


r  ot 
n 


Note:  Thi.s 
applications, 
to  use  one  or 
do  .so  through 
Register.  A 
FY  2003  awar  i 
Federal  Regisi  er 
32023).  When 
designate  thes 
competitive 
effect  of  each 


p  e 


Absolute 
priority,  we 
that  meet  the 
75.105(c)(3)) 

Competiti 
Under  a  combetitive 


t  lat 

on  I 


we  give 

application 

additional 

well  or  the 

application 

75.105(c)(2)( 

application 

an  applicati 

does  not  mee  t 

75.105(c)(2)( 

Invitationc^ 
invitational 
interested  in 
invitational 
not  give  an 
priority  a 
preference 
CFR  75.105(cJ)( 


Federal  Register/ Vol.  68.  No.  143 /Friday,  July  25,  2003 /Notices 


ice  does  not  solicit 
any  year  in  which  we  choose 
ore  of  these  priorities,  we  will 

a  notice  in  the  Federal 

ice  inviting  applications  for 

s  was  published  in  the 
on  May  29,  2003  (68  FR 

inviting  applications  we 
priorities  as  absolute, 
ference,  or  invitational.  The 
pe  of  priority  follows: 


;  riority:  Under  an  absolute 
lonsider  only  applications 
priority  (34CFR 


le, 


?  preference  priority: 

preference  priority, 
competitive  preference  to  an 
either  (1)  awarding 
points,  depending  on  how 
e:  itent  to  which  the 
r  leets  the  priority  (34  CFR 
));  or  (2)  selecting  an 

meets  the  priority  over 
of  comparable  merit  that 
the  priority  (34  CFR 
)). 

priority:  Under  an 
[  riority,  we  are  particularly 
applications  that  meet  the 
{  riority.  However,  we  do 
plication  that  meets  the 
coitipetitive  or  absolute 

other  applications  (34 
D). 


a  ) 


o\er  ( 


Background 

The  background  statements  for  the 
following  priorities  were  published  in 
the  NPPs  on  May  9,  2003. 

Priorities 

Priority  1 — Disability  Demographics 
And  Statistics  Center 

The  Assistant  Secretary  will  fund  one 
RRTC  on  disability  demographics  and 
statistics.  The  purpose  of  this  RRTC  is 
to  support  rigorous  collaborative 
research  to  generate  new  knowledge  that 
advances  evidence-based  decision 
making  to  improve  the  lives  of  persons 
with  disabilities.  The  references  for  this 
topic  can  be  found  in  the  Plan,  chapter 
2,  Dimensions  of  Disability:  Age, 
Gender,  Education,  Income,  and 
Geography:  chapter  7,  Associated 
Disability  Areas:  Disabiltv  Statistics. 
The  RRTC  must: 

(1)  Conduct  analyses  using  a  variety 
of  data  sources,  including  those  that 
assess  facilitators  and  barriers  to 
participation  in  society,  to  address  the 
status  and  understanding  of  the 
population  of  individuals  with 
disabilities: 

(2)  Identify,  develop  as  necessary,  and 
validate  a  series  of  best-practice 
approaches  that  facilitate  the  selection 
of  appropriate  measures,  ensure  a  high 
degree  of  power  and  representativeness 
of  the  sample,  and  apply  techniques  of 
interviewing  and  data  collection  that 
lead  to  high  levels  of  quality  and 
relevance  of  information  while 
minimizing  the  burden  on  respondents: 

(3)  Identify,  develop  as  necessary,  and 
evaluate  instruments,  data  sources, 
administrative  records,  or  other  sources 
that  allow  Federal  policymakers  to  use 
the  International  Classification  of 
Functioning,  Disability,  and  Health 
(ICF)  classification  system  for  evidence- 
based  decisionmaking: 

(4)  Serve  as  a  resource  on  disability 
statistics  and  demographics  for  Federal 
and  other  government  agencies, 
policymakers,  consumers,  advocates, 
researchers,  and  others;  and 

(5)  Develop  quality  standards  to  guide 
the  identification  of  information  for 
dissemination  and  conduct  all  activities 
to  prepare,  produce,  and  disseminate 
findings  in  a  variety  of  media,  such  as 
web-based  and  print  documents, 
meetings  and  conferences,  and 
teleconferences  that  are  targeted  to  the 
wide  range  of  audiences  who  need  such 
information. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
purposes,  the  RRTC  must: 

•  Conduct  a  state-of-the-science 
conference  on  its  respective  area  of 
research  in  the  third  year  of  the  grant 


cycle  and  publish  a  comprehensive 
report  on  the  final  outcomes  of  the 
conference  in  the  fourth  year  of  the 
grant  cycle.  This  conference  must 
include  materials  from  experts  internal 
and  external  to  the  center: 

•  Develop  a  systematic  plan  for 
widespread  dissemination  of 
informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties. 

•  Coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
funded  projects  as  identified  through 
consultation  with  the  NIDRR  project 
officer: 

•  Involve  individuals  with 
disabilities  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center: 

•  Demonstrate  in  its  application  how 
it  will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds: 

•  Demonstrate  how  the  RRTC  project 
will  yield  measurable  results  for  people 
with  disabilities: 

•  Identify  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Demonstrate  how  the  RRTC  project 
can  transfer  research  findings  to 
practical  applications  in  planning, 
policy-making,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities. 

Priority  2 — Community  Integration 
Outcomes  Centers 

The  Assistant  Secretary  will  fund  up 
to  four  RRTCs  that  will  focus  on 
improving  the  community  integration 
outcomes  of  persons  with  disabilities. 
Each  RRTC  must: 

(1)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  to  address  its 
respective  area  of  research  and  improve 
outcomes  for  its  designated  population 
group: 

(2)  Develop,  implement,  and  evaluate 
a  comprehensive  plan  for  training 
critical  stakeholders,  e.g.,  consumers 
and  their  family  members,  practitioners, 
service  providers,  researchers, 
policymakers,  and  the  community; 

(3)  Provide  technical  assistance  to 
critical  stakeholders,  as  appropriate, 
e.g.,  consumers  and  their  family 
members,  practitioners,  service 
providers,  and  the  community,  to 
facilitate  utilization  of  research  findings 
in  its  respective  area  of  research;  and 

(4)  Develop  a  systematic  plan  for 
widespread  dissemination  of 
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informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carr>'  out  these 
purposes,  each  RRTC  must: 

•  Conduct  a  state-of-the-science 
conference  on  its  respective  area  of 
research  in  the  third  year  of  the  grant 
cycle  and  publish  a  comprehensive 
report  on  the  final  outcomes  of  the 
conference  in  the  fourth  year  of  the 
grant  cycle; 

•  Coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
funded  projects  as  identified  through 
consultation  with  the  NIDRR  project 
officer; 

•  Involve  individuals  with 
disabilities  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

•  Demonstrate  in  its  application  how 
if  will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds. 

•  Demonstrate  how  the  project  will 
yield  measurable  results  for  people  with 
disabilities; 

•  Identify'  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Demonstrate  how  the  project  can 
transfer  research  findings  to  practical 
applications  in  planning,  policy- 
making, program  administration,  and 
delivery  of  services  to  individuals  with 
disabilities. 

Each  RRTC  must  focus  on  one  of  the 
following  priorities. 

(a)  Community  Integration  for 
Individuals  with  Intellectual  and 
Developmental  Disabilities  (I/DD):  This 
Center  must  conduct  qualitative  and 
quantitative  research,  including  the 
development  and  implementation  of 
outcome  measures,  on  factors  that  assist 
and  hinder  community  integration,  self- 
determination,  training,  employment, 
and  independent  living  for  persons  with 
I/DD.  The  references  for  this  topic  can 
be  found  in  the  Plan,  chapter  6, 
Independent  Living  and  Community 
Integration;  Independent  Living  and 
Community  Integration  Concepts; 
Expanding  the  Theoretical  Framework: 
and  Directions  of  Future  Research  on 
Independent  Living  and  Community 
Integration. 

(b)  Promoting  Healthy  Aging  and 
Community  Inclusion  Among  Adults 
with  Intellectual  and  Developmental 
Disabilities  (I/DD):  This  Center  must 
conduct  epidemiological  and 


community-based  research,  training, 
and  dissemination  activities  regarding 
factors,  such  as  aging,  healthcare 
utilization,  and  caregiver  characteristics, 
that  assist  and  hinder  community 
integration  for  adults  with  I/DD.  The 
references  for  this  topic  can  be  found  in 
the  Plan,  chapter  4,  Health  and 
Function:  Research  on  Aging  with  a 
Disability;  and  chapter  6,  Independent 
Living  and  Community  Integration; 
Independent  Living  and  Community 
Integration  Concepts;'Expanding  the 
Theoretical  Framework;  and  Directions 
of  Future  Research  on  Independent 
Living  and  Community  Integration. 

(c)  Positive  Behavioral  Support  in 
Community  Settings:  This  Center  must 
conduct  research,  training,  and 
dissemination  activities  on  positive 
behavioral  support  interventions  that 
assist  and  sustain  community 
integration  efforts  for  a  broad  range  of 
individuals  with  disabilities,  including 
people  with  mental  illness,  over  time 
and  across  systems.  Dissemination  and 
training  efforts  must  target  community 
partners,  e.g..  employers,  teachers  and 
coaches,  and  landlords,  as  well  as 
individuals  with  disabilities  and  their 
families.  The  reference  for  this  topic  can 
be  found  in  the  Plan,  chapter  6, 
Independent  Living  and  Community 
Integration:  Research  on  Increasing 
Personal  Development  and  Adaptation. 

(d)  Policies  Affecting  Families  of 
Children  with  Disabilities:  This  Penter 
must  research  and  disseminate 
information  on  the  effects  of 
government,  system,  network,  and 
agency  policies  on  community 
integration  and  quality  of  life  for 
families  who  have  children  with 
disabilities.  The  Center  also  must 
validate  instruments  to  measure  these 
effects  and  provide  technical  assistance, 
with  the  goal  of  improving  community 
integration  and  quality  of  life,  by:  (1) 
enhancing  and  coordinating  policies 
among  systems  and  (2)  informing  and 
empowering  family  and  peer-based 
networks  and  partnerships.  The 
references  for  this  topic  can  be  found  in 
the  Plan,  chapter  2,  Dimensions  of 
Disability:  Employment  and 
Independent  Living;  and  chapter  6. 
Research  on  Social  Roles. 

(e)  Community  Integration  for  People 
with  Psvchiatric  Disabilities:  This  Center 
must  research,  disseminate,  and  provide 
training  on  factors,  policies,  and 
interventions,  such  as  peer-support 
models  and  other  innovative  treatment 
approaches,  that  assist  community 
integration  for  people  with  psychiatric 
disabilities.  The  target  population  may 
include  individuals  from  any  age  group. 
The  references  for  this  topic  can  be 
found  in  the  Plan,  chapter  6. 


Independent  Living  and  Community 
Integration:  Independent  Living  and 
Community  Integration  Concepts; 
Expanding  the  Theoretical  Framework; 
and  Directions  of  Futiu'e  Research  on 
Independent  Living  and  Community 
Integration. 

(f)  Substance  Abuse:  This  Center  must 
conduct  research,  disseminate 
information,  and  provide  training  on 
community-based  interventions, 
partnerships,  and  service  delivery 
models  that  improve  community 
integration  outcomes  for  people  with 
disabilities  who  are  i^covcring  from 
substance  abuse  problems.  The  target 
population  may  or  may  not  include 
individuals  with  co-occurring  disorders 
such  as  mental  illness.  The  reference  for 
this  topic  can  be  found  in  the  Plan, 
chapter  2,  Dimensions  of  Disability: 
Emerging  Universe  of  Disability. 

Priority  3 — Health  and  Function 

The  Assistant  Secretary  will  fund  up 
to  seven  RRTCs  that  will  focus  on 
rehabilitation  to  improve  the  health  and 
function  of  persons  with  disabilities  and 
thus  to  improve  their  ability  to  live  in 
the  community.  Each  RRTC  must: 

(1)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  to  address  its 
respective  area  of  research  and  improve 
outcomes  for  its  designated  population 
group: 

(2)  Develop,  implement,  and  evaluate 
a  comprehensive  plan  for  training 
critical  stakeholders,  e.g..  consumers/ 
family  members,  practitioners,  serx'ice 
providers,  researchers,  and 
policymakers; 

(3)  Provide  technical  assistance,  as 
appropriate,  to  critical  stakeholders, 
(e.g..  consumers/family  members, 
practitioners,  and  service  providers)  to 
facilitate  utilization  of  research  findi.ngs 
in  its  respective  area  of  research;  and 

(4)  Develop  a  systematic  plan  for 
widespread  dissemination  of 
informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
purposes,  each  RRTC  must: 

•  Conduct  a  state-of-the-s::ience 
conference  on  its  respective  area  of 
research  in  the  third  year  of  the  grant 
cycle  and  publish  a  comprehensive 
report  on  the  final  outcomes  of  the 
conference  in  the  fourth  year  of  the 
grant  cycle.  This  conference  must 
include  materials  from  experts  internal 
and  external  to  the  center; 

•  Coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
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(c)  Community  Integration  of 
Individuals  With  Traumatic  Brain  Injury 
(TBiy.  This  Center  must  identify,  assess, 
and  evaluate  current  and  emerging 
community  integration  needs  of 
individuals  with  TBI,  including  but  not 
limited  to  mild  TBI.  The  Center  should 
consider  the  impact  of  secondary 
conditions  on  community  integration 
outcomes  as  well  as  the  role  of  assistive 
devices  and  other  technology.  In 
addition,  this  Center  must  develop  and 
evaluate  a  comprehensive  plan  to 
facilitate  the  translation  of  new 
knowledge  into  rehabilitation  practice 
and  the  delivery  of  community-based 
services.  The  reference  for  this  topic  can 
be  found  in  the  Plan,  chapter  4,  Health 
and  Function:  Research  on  Trauma 
Rehabilitation. 

(d)  Rehabilitation  of  Individuals  v^ith 
Neuromuscular  Diseases:  This  Center 
must  conduct  research  that  addresses 
rehabilitation  needs,  particularly  related 
to  exercise,  nutrition,  and  pain,  of 
individuals  with  neuromuscular 
diseases.  In  doing  this,  the  Center  must 
identify  or  develop  and  evaluate  health 
promotion  and  wellness  programs  to 
enhance  recreational  opportunities  for 
individuals  with  neuromuscular 
diseases.  This  Center  must  identify, 
develop  as  appropriate,  and  evaluate 
devices  and  other  technology  that 
improve  employment  and  community 
integration  outcomes  for  this  population 
of  individuals  with  disabilities.  The 
reference  for  this  topic  can  be  found  in 
the  Plan,  chapter  4,  Health  and 
Function:  Research  on  Progressive  and 
Degenerative  Disease  Rehabilitation. 

(e)  Rehabilitation  of  Stroke  Survivofs: 
This  Center  must  conduct  research  to 
develop  rehabilitation  interventions  that 
improve  rehabilitation,  employment, 
and  community  integration  outcomes  of 
stroke  survivors,  including  young  stroke 
survivors.  Such  interventions  may 
include  robotics,  complementary 
alternative  therapies,  and  universal 
design  methodologies  aimed  at 
improving  the  utility  of  workplace  tools 
and  devices.  This  Center  must  explore 
the  cost-effectiveness  of  stroke 
rehabilitation  treatments,  such  as  group 
model  approaches.  The  reference  for 
this  topic  can  be  found  in  the  Plan, 
chapter  4,  Health  and  Function: 
Research  on  Trauma  Rehabilitation. 

(f)  Rehabilitation  of  Individuals  with 
Arthritis:  This  Center  must  address 
national  goals  to  reduce  pain  and 
disability,  improve  physical  fitness  and 
quality  of  life,  and  promote  independent 
living  and  community  integration  for 
persons  with  arthritis  of  all  ages  in  the 
United  States.  This  Center  must 
research  the  benefits  of  exercise  and 
physical  fitness;  home  and  community- 


based  self-management  pit)grams;  and 
technologies  available  to  the  broad 
populations  of  persons  with  arthritis  in 
the  environments  where  they  live,  learn, 
work,  and  play.  The  reference  for  this 
topic  can  be  found  in  the  Plan,  chapter 
4,  Health  and  Function:  Research  on 
Progressive  and  Degenerative  Disease 
Rehabilitation. 

(g)  Rehabilitation  of  Children  with 
Traumatic  Brain  Injury  (TBI):  This 
Center  must  identify,  assess,  and 
evaluate  current  and  emerging 
rehabilitation  needs  for  children  and 
adolescents  with  TBI.  In  doing  this,  the 
Center  must  document  patterns  of 
recovery,  determining  the  effectiveness 
of  current  outcome  measures  for  this 
population.  Of  particular  interest  will  be 
evaluation  of  interventions  and 
technologies,  including  specialized 
support  services,  to  assist  families  and 
caregivers  with  transition  to  the  school 
and  the  community.  This  RRTC  must 
identify'  or  develop  effective 
rehabilitation  strategies  to  improve 
outcomes  for  children  and  adolescents 
with  TBI  at  all  stages  of  rehabilitation. 
The  reference  for  this  topic  can  be  found 
in  the  Plan,  chapter  4,  Health  and 
Function:  Research  on  Trauma 
Rehabilitation. 

(h)  Rehabilitation  of  Individuals  with 
Multiple  Sclerosis  (MS):  This  Center 
must  conduct  research  to  maximize  the 
participation  of  people  with  MS, 
including  those  with  all  levels  of 
symptoms  associated  with  the  disease.    ' 
at  home,  in  the  community,  and  while 
working  or  learning.  In  doing  so,  the 
Center  must  identify,  develop  as 
necessary,  and  evaluate  interventions  to 
enhance  the  independence  of  people 
with  MS.  Those  interventions  must 
include  strategies  and  programs  that 
address  interactions  among  cognitive, 
psychosocial,  sensory,  mobility,  and 
other  manifestations  of  the  disease 
across  the  lifespan.  The  Center  must 
consider  the  role  of  assistive  and 
universally  designed  technologies, 
strategic  goals,  and  financial  planning 
for  persons  with  MS,  and  the  role  of 
caregivers  throughout  the  disease 
course.  The  reference  for  this  topic  can 
be  found  in  the  Plan,  chapter  4,  Health 
and  Function:  Research  on  Progressive 
and  Degenerative  Disease 
Rehabilitation. 

Executive  Order  12866 

This  NFP  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
Under  the  terms  of  the  order,  we  have 
assessed  the  potential  costs  and  benefits 
of  this  regulatory  action. 

The  potential  costs  associated  with 
this  NFP  are  those  resulting  from 
statutory  requirements  and  those  we 
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have  determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  NFP.  we  have 
determined  that  the  benefits  of  the  final 
priorities  justify  fhe  costs. 

Summary  of  Potential  Costs  and 
Benefits 

The  potential  cost  associated  with 
these  final  priorities  is  minimal  while 
the  benefits  are  significant.  Grantees 
may  anticipate  costs  associated  with 
completing  the  application  process  in 
terms  of  staff  time,  copying,  and  mailing 
or  delivery.  The  use  of  e- Application 
technology  reduces  mailing  and  copying 
costs  significantly. 

The  benefits  of  the  RRTC  program 
have  been  well  established  over  the 
years  given  that  similar  projects  have 
been  successfully  completed.  These 
final  priorities  will  generate  new 
knowledge  through  research, 
dissemination,  utilization,  training,  and 
technical  assistance  projects. 

The  benefit  of  these  final  priorities 
and  proposed  applications  and  project 
requirements  will  be  the  establishment 
of  new  RRTCs  that  generate, 
disseminate,  and  promote  the  use  of 
new  information  that  will  improve  the 
options  for  disabled  individuals  to 
perform  regular  activities  in  the 
community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.133B,  Rehabilitation  Resecirch 
and  Training  Center  Program) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 


Dated:  July  22,  2003. 
Rol>ert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 

General 

Comment:  Several  commenters  raised 
concerns  about  the  failure  of  the  priorities  to 
require  a  focus  on  the  Native  American 
population,  citing  the  high  rates  of  disability 
within  this  population. 

Discussion:  Nothing  in  the  priorities 
precludes  an  applicant  from  focusing  on  the 
needs  of  Native  Americans.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Disability  Demographics  and  Statistics 
Center 

Comment:  One  commenter  expressed 
concern  that  the  Disability  Demographics  and 
Statistics  Center  priority  ^oes  not  specifically 
target  analyses  focused  on  the  status  of 
individuals  who  cire  American  Indian  or 
Alaskan  Native. 

Discussion:  Nothing  in  the  priority 
precludes  an  applicant  from  including  these 
populations  in  proposed  research.  However, 
NIDRR  has  no  basis  for  requiring  that  all 
applicants  focus  on  these  populations  in 
responding  to  these  priorities.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Community  Integration 
General 

Comment:  Several  commenters  suggested 
that  NIDRR  increase  the  number  of  funded 
centers  under  these  competitions. 

Discussion:  The  proposed  number  of 
funded  centers  is  not  part  of  the  proposed 
priorities  and  is  not  subject  to  comment. 

Changes:  None. 

Comment:  Several  commenters  expressed 
concern  about  NIDRR's  plan  to  publish  the 
Notice  Inviting  Application  (NIA)  prior  to  the 
end  of  the  comment  period,  effectively 
shortening  the  time  from  publication  of  the 
proposed  priority  to  the  due  date  for  the 
applications. 

Discussion:  NIDRR  announced  in  the  NIA 
that,  if  it  received  comments  that  resulted  in 
changes  to  the  priorities,  an  extension  would 
be  granted  to  allow  for  more  time  to  respond 
in  light  of  such  changes.  NIDRR  believes  that 
a  period  of  60  days  from  the  date  of  the  NIA 
to  the  due  date  of  the  proposal  is  adequate 
time  to  prepare  a  proposal  in  response  to  the 
priorities. 

Changes:  None. 

Comment:  Many  commenters  expressed 
concern  that  NIDRR  was  "forcing  different 
disability  groups"  to  compete  against  each 
other  for  funds. 

Discussion:  The  proposed  grouping  of 
NIDRR  competitions  is  not  part  of  the 
proposed  priorities  and  is  not  subject  to 
comment.  However,  NIDRR  offers  the 
following  observation.  NIDRR  has  previously 
conducted  successful  competitions  in  which 
it  listed  more  topics  than  it  could  fund.  This 


approach  will  provide  NIDRR  with  peer 
review  input  to  guide  decisions  about 
funding  worthy  topics.  This  grouping  is 
intended  to  foster  competition  to  improve 
research  outcomes  and  have  a  positive 
in^pact  on  the  lives  of  individuals  with 
disabilities. 

Changes:  None. 

Comment:  Many  commenters  expressed 
concern  that  NIDRR's  priorities  do  not 
provide  sufficient  opportunities  for 
applicants  that  are  concerned  with 
psychiatric  disability. 

Discussion:  The  announcement  includes  a 
proposed  new  priority  topic  on  the 
Community  Integration  of  Individuals  with 
Psychiatric  Disabilities.  In  addition  to  this 
opportunity,  NIDRR's  commitment  to  the 
area  of  psychiatric  disability  is  demonstrated 
by  its  current  funding  of  five  RRTCs  on 
issues  of  psychiatric  disability  and  mental 
health.  In  addition,  NIDRR  funds  a  number 
of  field-initiated  projects  that  focus  on  this 
topic  as  well  as  an  advanced  research 
training  project  and  a  Disability 
Rehabilitation  Research  Project  (DRRP)  on 
mental  health  service  delivery.  NIDRR's 
commitment  to  this  critical  area  has  not 
changed,  and  NIDRR  is  committed  to 
supporting  future  initiatives  in  this  area. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
the  definition  of  "critical  stakeholders."  in 
the  list  of  requirements  for  each  RRTC.  be 
revised  to  include  the  word  "community" — 
and  noted  that  the  realization  of  true 
community  integration  must  include  the 
community  itself. 

Discussion:  NLDRR  agrees  that  community 
members  are  critical  components  of 
community  integration  for  individuals  wilh- 
disabilities  and  that  they  should  be  included 
in  training  and  technical  assistance  efforts. 

Changes:  The  priority  has  been  changed  to 
reflect  this  addition. 

Comment:  One  commenter  suggested  that 
programs  measuring  Presidential, 
Congressional,  and  Judicial  objectives 
regarding  community  inclusion  be  included 
in  RRTC  activities,  by  means  of  national  and 
state  data  collection  activities. 

Discussion:  NIDRR  agrees  that  data 
collection  to  assist  the  measurement  of 
community  inclusion-related  national 
objectives  would  be  worthwhile,  and 
applicants  may  submit  applications  in  this 
area.  However,  NIDRR  has  no  basis  for 
requiring  applicants  to  focus  on  this  issue. 
The  peer  review  process  will  evaluate  the 
merits  of  the  proposal. 

Changes:  None. 

Psychiatric  Disability 

Comment:  One  commenter  expressed 
concern  that  the  description  of  the  proposed 
RRTC  on  Community  Integration  for  People 
with  Psychiatric  Disabilities  is  not  age- 
specific  but  instead  indicates  that,  "the  target 
population  may  include  individuals  from  any 
age  group."  The  commenter  noted  that 
children  and  adults,  while  having  some 
overlapping  areas,  also  have  distinct  age- 
specific  needs. 

Discussion:  NIDRR  agrees  that  children  and 
adults  have  many  distinct  age-specific  needs. 
The  language  in  the  proposed  priority  was 
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or  may  not  focus  on 
c:o-occuring  disorders  such 
However.  NIDDR  has  no 
e  that  all  applicants  should 
cus  on  the  unique  needs  of 
abilities  who  have  co- 
ers  such  as  mental  illness, 
process  will  evaluate  the 
proposal. 


hear  ts 


-bas<  d 
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ile  co-funding  of  research 
bstance  abuse  may  have 
a  subject  for  comment 
rioritv. 


,eral  t:ommenters  encouraged 
research  that  is  policy 
■al  and  State  levels, 
ing  in  the  priority 

icant  from  focusing  on 
he  Federal  and  State  level, 
has  no  basis  to  determine 

should  be  required  to 
ssues.  The  peer  review 
uate  the  merits  of  the 


Njth 
p3l 


:  On  i  commenter  suggested  that 
al  use  priority  require  research 
fpr  modifying  treatment 
iport  the  integration  of 
usting  disabilities  into 
treatment  programs  rather 
pecialized  programs.  The 
furtl  er  suggested  that  the  prioritv 
plo^ment  outcomes,  including 


sab 


e  priority  does  not  preclude 
on  either  treatment 

ployment  outcomes  for 
ilities  who  have  substance 

However.  NIDRR  has  no 
at  all  applicants  focus  on 
peer  review  process  will 

ts  of  the  proposal. 


h 


commenters  suggested  the 
isearch  in  cross-training  of 
community-based  staff 
ding  services  to  individuals 
who  have  substance  abuse 


Discussion:  The  priority  requires  an 
applicant  to  provide  training  that  improves 
community-integration  outcomes  for  person 
with  disabilities  who  are  recovering  from 
substance  abuse  problems.  The  applicant  has 
the  discretion  to  identify  the  specific  target 
populations  to  be  trained  and  the  manner  in 
which  they  will  be  trained.  However.  NIDRR 
has  no  basis  to  require  all  applicants  to 
conduct  cross-training  of  staff.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Health  and  Function 


General 

Comment:  One  commenter  expressed 
concern  that  the  Health  and  Function 
priorities  do  not  specifically  target  the  health 
needs  of  individuals  with  disabilities  who 
are  American  Indian  or  Alaskan  Native. 

Discussion:  NIDRR  is  aware  of  the  critical 
health  care  issues  facing  American  Indians 
and  Alaskan  Natives  with  disabilities. 
Nothing  in  the  priority  precludes  an 
applicant  from  including  these  populations 
in  proposed  research.  However.  NIDRR  has 
no  basis  for  requiring  that  all  applicants 
focus  on  these  populations  in  responding  to 
these  priorities.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal. 

Changes:  None. 

Comment:  One  commenter  suggested 
adding  Parkinson's  Disease  to  the  list  of 
possible  RRTC  topics  or  expanding  the 
neuromuscular  disease  priority  to  include 
Parkinson's  Disease. 

Discussion:  Parkinson's  Disease  is  often 
categorized  as  a  neuromuscular  disease. 
Nothing  in  the  priority  precludes  an 
applicant  from  proposing  Parkinson's  Disease 
as  a  topic  under  the  neuromuscular  disease 
category.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposal. 
Changes:  None. 

[FR  Doc.  03-19018  Filed  7-24-03;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  03-24:  High  Energy 
Physics  Outstanding  Junior 
Investigator  Program 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  High  Energy 
Physics  of  the  Office  of  Science  (SC), 
U.S.  Department  of  Energy,  hereby 
announces  its  interest  in  receiving  grant 
applications  for  support  under  its 
Outstanding  Junior  Investigator  (OJI) 
Program.  Applications  should  be  from 
tenure-track  faculty  investigators  who 
cire  currently  involved  in  experimental 
or  theoretical  high  energy  physics  or 
accelerator  physics  research,  and  should 
be  submitted  through  a  U.S.  academic 


institution.  The  purpose  of  this  program 
is  to  support  the  development  of 
individual  research  programs  by 
outstanding  scientists  early  in  their 
careers.  Awards  made  under  this 
program  will  help  to  maintain  the 
vitality  of  university  research  and  assure 
continued  excellence  in  the  teaching  of 
physics. 

DATES:  To  permit  tifnely  consideration 
for  award  in  Fiscal  Year  2004,  formal 
applications  submitted  in  response  to 
this  notice  should  be  received  before 
November  4,  2003. 

ADDRESSES:  Applications  for  OJI  Awards 
referencing  Program  Notice  DE-FGOl- 
03ER03-24  must  be  submitted 
electronically  by  an  authorized 
institutional  business  official  through 
the  DOE  Industry  Interactive 
Procurement  System  (UPS)  Web  site  at: 
http://pr.doe.gov  (see  also  http:// 
Hivw.sc.'doe.gov/production/grants/ 
grants.html).  IIPS  provides  for  the 
posting  of  solicitations  and  receipt  of 
applications  in  a  paperless  environment 
via  the  Internet.  In  order  to  submit 
applications  through  IIPS  your  business 
official  will  need  to  register  at  the  IIPS 
website.  The  Office  of  Science  will 
include  attachments  as  part  of  this 
notice  that  provide  the  appropriate 
forms  in  PDF  fillable  format  that  are  to 
be  submitted  through  IIPS.  IIPS  offers 
the  option  of  submitting  muhiple  files — 
please  limit  submissions  to  only  one  file 
within  the  volume  if  possible,  with  a 
maximum  of  no  more  than  four  files. 
Color  images  should  be  submitted  in 
IIPS  as  a  separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  oi  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
application  as  Color  image  1,  Color 
image  2.  etc.  Questions  regarding  the 
operation  of  IIPS  may  be  E-mailed  to  the 
IIPS  Help  Desk  at: 

HelpDesk@pr.doe.gov,  or  you  may  call 
the  help  desk  at:  (800)  683-0751. 
Further  information  on  the  use  of  IIPS 
by  the  Office  of  Science  is  available  at: 
http  ://i\'ww. sc.doe.gov/production/ 
gran  ts/gran  ts.h  tml. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jeffrey  Mandula,  Office  of  High  Energy 
Physics,  SC-221/Germantown  Building, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  Washington,  DC 
20585-1290.  Telephone:  (301)  903- 
4829.  E-mail: 
jeffrey.mandula@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Outstanding  Junior  Investigator  program 
was  started  in  1978  by  the  Department 
of  Energy's  Office  of  Science.  A 


Federal  Register /Vol.  68,  No.  143 /Friday,  July  25,  2003 /Notices 


44065 


principal  goal  of  this  program  is  to 
identify  exceptionally  talented  high 
energy  physicists  early  in  their  careers 
and  assist  and  facilitate  the 
development  of  their  research  programs. 
Eligibility  for  awards  under  this  notice 
is  therefore  restricted  to  non-tenured 
investigators  who  are  conducting 
experimental  or  theoretical  high  energy 
physics  or  accelerator  physics  research. 
Since  its  debut,  the  program  has 
initiated  support  for  between  five  and 
ten  new  OJIs  each  year.  The  program 
has  been  very  successful  and 
contributes  importantly  to  the  vigor  of 
the  U.S.  High  Energy  Physics  program. 
Applicants  should  request  support 
under  this  notice  for  normal  research 
project  costs  as  required  to  conduct 
their  proposed  research  activities.  The 
full  range  of  activities  currently 
supported  by  the  Division  of  High 
Energy  Physics  is  eligible  for  support 
under  this  program. 

The  DOE  expects  to  make  five  to  ten 
grant  awards  in  Fiscal  Year  2004,  to 
meet  the  objectives  of  this  program.  It  is 
anticipated  that  approximately  $500,000 
will  be  available  in  Fiscal  Year  2004, 
subject  to  availability  of  appropriated 
funds.  In  the  recent  past,  awards  have 
averaged  S60,000  per  year,  with  the 
number  of  awards  determined  by  the 
number  of  excellent  applications  and 
the  total  funds  available  for  this 
program.  Multiple-year  funding  of  grant 
awards  is  expected,  including  renewal 
beyond  the  initial  project  period,  as  long 
as  the  recipient's  tenure  status  is 
unchanged.  Funding  will  be  provided 
on  an  annual  basis  subject  to  availability 
of  funds.  Applications  will  be  subjected 
to  scientific  merit  review  (peer  review) 
and  will  be  evaluated  against  the 
following  criteria,  which  are  listed  in 
descending  order  of  importance  as  set 
forth  in  10  CFR  605.10(d): 

1.  Scientific  and/or  technical  merit  of 
the  project: 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
persormel  and  adequacy  of  proposed 
resources:  and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part 
605.  Electronic  access  to  the  application 
guide  and  required  forms  is  available  on 
the  World  Wide  Web  at:  http:// 
vnvw.sc.doe.gov/production/grants/ 
grants.html.  DOE  is  under  no  obligation 


to  pay  for  any  costs  associated  with  the 
preparation  or  submission  of 
applications  if  an  award  is  not  made. 

"The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington.  DC.  on  Julv  17. 
2003. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
[FR  Doc.  03-18979  Filed  7-24-03;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federal  Energy  Management  Advisory 
Committee 

agency:  Department  of  Energy. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Federal  Energy 
Management  Advisory  Committee 
^UMAC).  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463',  86  Stat. 
77t))  requires  that  this  meeting  be 
announced  in  the  Federal  Register  to 
allow  for  public  participation.  This 
notice  announces  the  eighth  meeting  of 
FEMAC.  an  advisory  committee 
established  under  Executive  Order 
13123 — "Greening  the  Government 
through  Efficient  Energy  Management." 
FEMAC  provides  public  and  private 
sector  input  to  the  Secretarv'  of  Energy 
on  achieving  mandated  energy 
efficiency  goals  for  Federal  facilities. 
The  U.S.  Department  of  Energy,  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  Office  of  the  Federal  Energy 
Management  Program,  coordinates 
FEMAC  activities. 

DATES:  Tuesday,  August  19.  2003:  4  p.m. 
to  5:30  p.m. 

ADDRESSES:  Wyndham  Palace  Resort 
and  Spa,  1900  Biiena  Vista  Drive,  Lake 
Buena  Vista,  Florida  32830-2206.  The 
FEMAC  meeting  will  be  held  in  the 
Wyndham's  Cloister  Room  (lobby  level). 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Huff,  Designated  Federal  Officer 
for  the  Committee,  Office  of  the  Federal 
Energy  Management  Program,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-3507. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  This  FEMAC 
meeting  is  an  open  forum  for 
coinmunicating  with  FEMAC  members 
and  Federal  Energy  Management 
Program  officials. 


Tentative  Agenda:  Agenda  will 
include  an  open  discussion  on  the 
following  topics: 

•  Implementation  of  Executive  Order 
13123 

•  Innovative  Financing  Mechanisms 
(Energy  Saving  Performance  Contracts 
and  Utility  Energy  Service  Contracts) 

•  Incorporating  New  Technologies, 
Products,  and  Services  in  Federal 
Facilities 

•  Sustainable  Design  in  Federal 
Facilities 

•  Training  and  Technical  Assistance 

•  Other  Energy  Management  Issues 
and  Topics 

•  Barriers  and  Opportunities 

•  Public  Comment 

Public  Participation:  For  this 
'  discussion  session,  FEMAC  invites 
members  of  the  public  to  help  identify 
possible  solutions  in  achieving  the  goals 
of  reducing  energy  use  and  increasing 
energy  efficiency  in  Federal  facilities. 
No  advance  registration  is  required  for 
the  meeting.  Those  wishing  to  address 
the  committee  will  be  heard  based  on  a 
"first-come,  first-served"  sign-up  list  for 
the  session.  With  the  limited  time 
available,  the  committee  also 
encourages  written  recommendations, 
suggestions,  position  papers,  etc., 
combined  with  a  short  oral  summary 
statement. 

Documents  may  be  submitted  either 
before  or  after  the  meeting;.  The  Chair  of 
the  Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
The  Chair  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of  the 
meeting. 

If  you  would  like  to  file  a  written 
statement  with  the  committee,  you  may 
do  so  either  before  or  after  the  meeting. 
If  you  would  like  to  make  oral 
statements  regarding  any  of  the  agenda 
topics,  you  should  contact  Steven  Huff 
at  (202)  586-3507  or  by  e-mail  to 
Steven .  h  uff@ee.doe.gov. 

Members  of  the  FEMAC  are:  Stuart 
Berjansky,  Advance  Transformer 
Company;  Jared  Blum,  Polyisocyanurate 
Insulation  Manufacturers  Association; 
Robert  Collins,  Jr..  Tampa  Electric 
Company:  Richard  Earl,  PB  Facilities, 
Inc.,  Parsons  Brinckerhoff  Company; 
Terrel  Emmons,  Office  of  the  Architect 
of  the  Capitol;  Richard  Hays,  City  of  San 
Diego;  Brian  Henderson,  New  York  State 
Energy  Research  and  Development 
Authority;  Erbin  Keith,  Sempra  Energy 
Solutions,  LLC;  Vivian  Loftness, 
Carnegie  Mellon  University:  Anne  Marie 
McShea,  The  Center  for  Resource 
Solutions;  Get  Moy,  Office  of  the  Deputy 
Under  Secretary  of  Defense;  Mary 
Palomino,  Salt  River  Project;  James 
Rispoli,  U.S.  Department  of  Energy; 
Mitchell  Rosen,  Liberty  Total  Comfort 
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Issued  Ht 
2003. 
Rachel  M.  Sai4uel 

Deputy  Advis 

Officer. 

fFR  Doc.  03-1 
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Systems:  anc  Cynthia  Vallina,  Office  of 
Management  and  Budget.  Mr. 
Henderson  i!  the  FEMAC  chair. 

Minutes:  1  he  minutes  of  the  meeting 
will  be  available  for  public  review  and 
30  days  at  the  Freedom 
Public  Reading  Room; 
:  Forrestal  Building:  1000 
Avenue,  S\V., 
DC,  between  9  a.m.  and  4 
through  Friday,  except 


VVf  shinglon,  DC,  on  July  21. 


so  1 


Committee  Management 
^978  Filed  7-24-03;  8:45  am| 


DEPARTMEh  T  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  I 


[Project  No.  21 

PCA  Hydro.  I 

Authorization 

Operation 


luly  21.2003 

Oil  June  26 
licensee  for 
Project  No.  2 
a  new  or 
the  Federal  P 
Commission 
Project  No 
Wisconsin  Ri 
Wisconsin 

The  license 
issued  for  a 
2003.  Section 
U.S.C.  808(a 
Commission, 
license  term. 


2001,  PCA  Hydro,  Inc., 
tl  e  Grandmother  Falls 
1 80,  filed  an  application  for 
subs  3quent  license  pursuant  to 
wer  Act  (FPA)  and  the 
regulations  thereunder. 
2180  is  located  on  the 
er  in  Lincoln  County, 


)(1). 


o 


icf  nse 


an  annual 
under  the  terits 
prior  license 
issued,  or  the 
disposed  of  as 
any  other  app 
If  the  project'* 
applicability  ( 
then,  based  or 
Administrativp 
558(c),  and  as 
16.21(a),  if  the 
has  filed  an  a 
license,  the 
operate  the  pr 
the  terms  and 
after  the  mino" 
expires,  unti 
its  application 
project  has  no 
a  subsequent 


c;  Notice  of 

for  Continued  Project 


for  Project  No.  2180  was 

"  ending  June  30. 
15(a)(1)  of  the  FPA,  16 

requires  the 
it  the  expiration  of  a 
issue  from  year  to  year 
to  the  then  licensee 
and  conditions  of  the 
I  ntil  a  new  license  is 
jroject  is  otherwise 
provided  in  Section  15  or 
icable  section  of  the  FPA. 
prior  license  waived  the 
f  section  15  of  the  FPA. 
section  9(b)  of  the 
Procedure  Act,  5  U.S.C. 
set  forth  at  18  CFR 
licensee  of  such  project 
ication  for  a  subsequent 
i(  ensee  may  continue  to 
■  )ject  in  accordance  with 
conditions  of  the  license 
or  minor  part  license 
he  Commission  acts  on 
If  the  licensee  of  such  a 
filed  an  application  for 
1  icense,  then  it  mav  be 


[pli 


required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2180 
is  issued  to  PCA  Hydro.  Inc.  for  a  period 
effective  July  1,  2003  through  June  30, 
2004,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  July  1,  2004,  notice 
is  hereby  given  that,  pursuant  to  18  CFR 
16.18(c),  an  annual  license  under 
section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  PCA  Hydro,  Inc.  is  authorized  to 
continue  operation  of  the  Grandmother 
Falls  Project  No.  2180  until  such  fime  as 
the  Commission  acts  on  its  application 
for  subsequent  license. 

Magalie  R.  Salas. 

Secretary: 

[FR  Doc  0.3-19037  Filed  7-24-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-400-001] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

luly  2.  2003. 

Take  notice  that  on  June  27,  2003, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  Substitute 
Fourth  Revised  Sheet  No.  272,  effective 
July  1,  2003. 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  unci  ted  letter  order  at 
docket  RP03-400-000  dated  June  20, 
2003,  wherein  the  Commission  directed 
Midwestern  to  revise  its  tariff  to  reflect 
that  NAESB  WGQ  Standards  5.3.7, 
5.3.41,  5.3.42,  5.3.46.  and  5.3.48  refer  to 
Recommendation  R02002  and  NAESB 
WGQ  Data  Sets  1.4.4.  5.4.1,  5.4.3.  5.4.4, 
5.4.7,  and  5.4.9  refer  to  both  Version  1.6 
of  the  NAESB  WGQ  Standards  and 
Recommendation  R02002.  This  filing 
also  incorporates  by  reference  NAESB 
WGQ  Standard  2,3.29,  which  was  not 


included  in  the  initial  filing  in  this 
proceeding. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestern  's  contracted  shippers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen,'e  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (1866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  8,  2003. 

Magalie  R.  Salas. . 

Secretary. 

(FR  Doc.  03-18942  Filed  7-24-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-370-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

luly  2.  2003. 

Take  notice  that  on  June  27,  2003. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  in  its  filing,  with  an  effective  date 
of  July  1,  2003. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  revised  tariff 
sheets  in  compliance  with  the 
Commission  letter  order  issued  on  June 
20,  2003.  in  Docket  No.  RP03-370-000 
and  to  conform  to  the  WGQ  Standards 
incorporated  by  Order  No.  587-R. 
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Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers, 
interested  state  commissions  and  the 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  9,  2003. 

Magalie  R.  Salas,  ' 

Secretary. 

[FR  Doc.  03-18940  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-088] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

luly  2.2003. 

Take  notice  that  on  June  30,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  foF  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  certain 
tariff  sheets  listed  on  Appendix  A  to  the 
fifing,  to  be  effective  July  1,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  negotiated 
rate  transaction  entered  into  by  Natural 
and  Wisconsin  Electric  Power  Company 
under  Natural's  Rate  Schedule  FTS, 
pursuant  to  section  49  of  the  General 


Terms  and  Conditions  of  Natural's 
Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
M'WTV./erc.govusing  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSjipport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(ui)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  July  14, 
2003.     ,   . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18947  Filed  7-24-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-350-O01] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

July  2.  2003. 

"Take  notice  that  on  June  30,  2003, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  Substitute  Tenth  Revised  Sheet 
No.  204,  with  an  effective  date  of  July 
1,  2003. 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the  Director's 
order  dated  June  18,  2003  in  Docket  No. 


RP03-350-000  regarding  compliance 
with  Order  No.  587-R. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww.ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  14.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-18939  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-416-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

July  2.  2003. 

Take  notice  that  on  June  27,  2003. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FTIRC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
254;  Fifth  Revised  Sheet  No.  255;  Fifth 
Revised  Sheet  No.  256;  and  Fourth 
Revised  Sheet  No.  257,  to  be  effective 
July  28.  2003. 

Northwest  states  that  this  filing 
complies  with  the  Commission's  order 
dated  June  9.  2003  in  Docket  No.  RPOl- 
416-000  by  revising  a  conditionally 
accepted  tariff  provision  to  also  provide 
a  mechanism  for  sharing  the  costs  of 
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DEPARTMENJr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  j 

[Docket  No.  RPp3-449-001] 


Panhandle 
Company, 
Filing 


Eastern  Pipe  Line 

LLC;  Notice  of  Compliance 


luly  2.  200:{. 

Take  noticelthat  on  June  30.  2003. 
Panhandle  Eaj  fern  Pipe  Line  Company, 
LLC  (Panhandle)  tendered  for  filing  as 
part  of  its  FER  C  Gas  Tariff.  Second 
Revised  Volurie  No.  1,  the  tariff  sheets 
listed  on  Appi  ndices  A  and  B  to  the 
filing.  The  rev  sed  tariff  sheets  are 
proposed  to  b(  effective  on  June  23, 
2003.  and  July  1.  2003,  respectively. 

Panhandle  s  tates  that  this  filing  is 
being  made  to  comply  with  the 
Commission's  Letter  Order  dated  June 
19.  2003,  in  Ducket  No.  RP03-449-000. 


Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
nii^'./ercgov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FEHCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretarv. 

|FR  Doc.  03-18944  Filed  7-24-0.3:  8:4,S  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-046] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

luly  2.  2003. 

Take  notice  that  on  June  30.  2003, 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  lA.  Fifteenth 
Revised  Sheet  No.  15  and  First  Revised 
Sheet  No.  21B.  to  be  effective  July  1, 
2003. 

GTN  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
one  new  negotiated  rate  agreement  and 
the  removal  of  one  negotiated  rate 
agreement  that  has  expired. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 


jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
Wi\'w.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Interwntion  and  Protest  Date:  July  14, 
2003. 

Magalie  R.  Salas, 

Secretarx-. 

|FR  Doc.  0.3-18948  Filed  7-24-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-323-000,  et  a!.] 

Pinnacle  Pipeline  Company;  Notice  of 
Application 

luly  2.  2003. 

Take  notice  that  on  June  19,  2003, 
Pinnacle  Pipeline  Company  (Pinnacle), 
5100  Westheimer,  Suite  320,  Houston, 
Texas  77056,  filed  in  Docket  Nos.  CP03- 
323-000,  CP03-324-000  and  CP03- 
325-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Parts  284  and  157  of  the  Commission's 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  to  continue 
operating  the  Hobbs  Lateral,  an  existing 
pipeline  facility  located  in  the  State  of 
New  Mexico:  provide  open-access  firm 
and  interruptible  transportation 
services;  engage  in  certain  routine 
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activities;  and  expand  the  Hobbs  Lateral 
through  the  addition  of  looping 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Pinnacle  states  that  the  Hobbs  Lateral 
is  an  existing  5-mile.  10-inch  diameter 
high  pressure  lateral  pipeline  located  in 
Lea  County.  New  Mexico.  Pinnacle 
further  states  that  the  requested 
authorization  will  allow  Pirmacle  to 
continue  to  serve  the  existing  and 
expanded  combustion  turbine  needs  of 
two  electric  power  plants  that  are 
owned  and  operated  by  Southwestern 
Public  Service  Company  (SPS),  the  only 
customer  served  by  the  Hobbs  Lateral. 
Pinnacle  states  that  the  proposed 
expansion  will  consist  of  2.4  miles  of 
12-inch  diameter  pipeline  with  two  12- 
inch  mainline  block  valve  assemblies  at 
each  end  of  the  pipeline  loop.  Pinnacle 
estimates  the  cost  of  facilities  to  be 
5531,000. 

Any  questions  regarding  this 
application  should  be  directed  to 
William  G.  Janacek,  Pinnacle  Pipeline 
Company.  5100  Westheimer,  Suite  320, 
Houston,  Texas  77056-5511,  at  (713) 
965-9151,  fax  {713)  965-9156. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding,  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 


However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Envirqnmental  commenters  will  not  be 
required  to  ser\'e  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  inter\'ene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 


"e-Filing"  link.  The  Coitmiission 
strongly  encourages  electronic  filings. 
Comment  Date:  July  23,  2003. 

Magalie  R.  Salas, 

Sucrftary. 

|FR  Doc.  03-18934  Filed  7-24-03:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-530-000) 

Portland  Natural  Gas  Transmission 
System:  Notice  of  Proposed  Change  in 
FERC  Gas  Tariff 

luly  2.  2003. 

Take  notice  that  on  June  27,  2003, 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  First  Revised  Sheet  No. 
366,  to  become  effective  on  August  1, 
2003. 

PNGTS  states  that  the  purpose  of  its 
filing  is  to  clarify  PNGTS's  billing 
procedures  in  the  event  that  PNGTS. 
pursuant  to  an  agreement  with  a 
shipper,  incurs  third-party  charges  to 
provide  service  to  such  shipper.  PNGTS 
states  that  its  proposed  tariff  provision 
is  similar  to  third-party  billing 
provisions  in  other  pipeline  tariffs. 

Specifically,  PNGTS  is  proposing  a 
new  subsection  15.8  to  the  Billings  and 
Payment  section  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
which  states  in  pertinent  part  that  "If 
Shipper  requests,  and  Transporter 
agrees,  that  Transporter  shall,  to  provide 
service  to  Shipper,  use  service  which 
Transporter  has  contracted  for  with 
third  party(s)  for  the  benefit  of  Shipper. 
Shipper  shall  pay  Transporter  an 
amount  equal  to  the  charges  Transporter 
is  obligated  to  pay  such  third  party(s). 
which  charges  may  include,  but  are  not 
limited  to.  reservation  and/or  usage 
charges  and  surcharges,  fuel  charges, 
compression  fees,  balancing  or  storage 
fees,  measurement  fees,  processing  fees, 
and/or  facility  charges."  Subsection  15.8 
also  provides  that  any  such  third  party 
charges  shall  be  set  forth  as  a  separate 
item  on  billings  rendered  to  Shipper. 

PNGTS  also  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
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luly  9,  2003. 


Comment  Date 
Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-1894fe  Filed  7-24-03;  8:45  am] 

BILLING  CODE  6717-(  1-P 


DEPARTMENT 


DF ENERGY 


Federal  Energy^  Regulatory 
Commission 

[Docket  No.  RPO:; -391-002] 


Questar  Southern 
Company;  Notice 


tlat 


)iily  2.  2003. 

Take  notice 
Questar  Southern 
Company  (Southern 
fding  as  part  of 
Original  Volum  ( 
Second  Revised 
Substitute  Second 
105,  with  an  effective 
2003. 

Southern  exp 
2003,  and  May  ; 
filed  tariff  sheetfe 
No.  587-R.  Ordir 
interstate  pipel 
Version  1.6  of 
promulgated  by 
Quadrant  (WGCJ) 
Energy  Standan 
Southern  further 
2003,  the  Comnji 
in  Docket  No 
and.  with  minoi 
Southern  Trails 
effective  July  1 


Trails  Pipeline 

of  Compliance  Filing 


on  June  27,  2003, 
Trails  Pipeline 

Trails)  tendered  for 
ts  FERC  Gas  Tariff, 
No.  1,  Substitute 
Sheet  No.  103  and 
Revised  Sheet  No. 
date  of  July  1 , 

ains  that,  on  May  1, 

3,  2003,  Southern  Trails 

to  comply  with  Order 

No.  587-R  requires 
ihes  to  incorporate 

consensus  standards 
the  Wholesale  Gas 

of  the  North  American 
s  Board  (NAESB). 

states  that,  on  June  17, 
ission  issued  an  order 
391-000  and  -001 
exceptions,  accepted 
tariff  sheets  to  be 
2003.  The  Commission, 


tlie 


R'03 


in  the  June  1 7  Order,  directed  Southern 
Trails  to  file  revisions  to  its  tariff  sheets 
within  ten  days  of  the  June  17  Order. 
Southern  states  that  this  filing  is 
tendered  to  comply  with  the 
Commission's  June  17  Order. 

Southern  Trails  states  that  a  copy  of 
this  fding  has  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Utah,  New  Mexico, 
Arizona,  and  California. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  wiUi  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  hling  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  8,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-18941  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-422-001] 

Trailblazer  Pipeline  Company;  Notice 
of  Compliance  Filing 

luly  2.  2003. 

Take  notice  that  on  June  27,  2003, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to  be  a 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute 
Eighth  Revised  Sheet  No.  203A  and 
Original  Sheet  No.  203B,  to  be  effective 
July  1,  2003. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 


Commission's  letter  order  issued  June 
20,  2003,  in  Docket  No.  RP03-422 
(Order).  The  Order  accepted,  subject  to 
specified  modifications,  tariff  sheets 
filed  by  Trailblazer  in  accordance  with 
Order  No.  587-R,  issued  on  March  12, 
2003,  in  Docket  No.  RM96-1-024  (Order 
587-R).  Trailblazer's  original  Order 
587-R  compliance  filing  was  made  on 
May  1,  2003.  No  tariff  changes  other 
than  those  required  by  the  Order  are 
reflected  in  this  filing. 

Trailblazer  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  set 
out  on  the  Commission's  official  service 
list  in  Docket  No.  RP03-422. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  8,  2003. 

Magalie  R.  Salas, 

Secretary.  ' 

|FR  Doc.  03-18943  Filed  7-24-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-531-000] 

West  Texas  Gas,  Inc.;  Notice  of  Gas 
Cost  Reconciliation  Report 

July  2,  2003. 

Take  notice  that  on  June  26,  2003, 
West  Texas  Gas,  Inc.  (WTG)  submitted 
for  filing  its  annual  purchased  gas  cost 
reconciliation  for  the  period  ending 
April  30,  2003.  Under  section  19,  any 
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difference  between  WTG's  actual 
purchased  gas  costs  and  its  spot  market- 
based  pricing  mechanism  is  refunded  or 
surcharged  to  its  two  jurisdictional 
customers  annually,  with  interest.  WTG 
states  that  the  report  indicates  that  WTG 
overcollected  its  actual  costs  by  $19,533 
during  the  reporting  period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Comment  Date:  July  8,  2003. 

Magalie  R.  Salas, 

Secretan,'. 

|FR  Doc.  03-18946  Filed  7-24-03:  8:45  amj 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-1 085-006,  et  al.] 

South  Carolina  Electric  &  Gas 
Company,  et  al.;  Electric  Rate  and 
Corporate  Filings 

July  18.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER96-1085-006| 

Take  notice  that  on  July  15,  2003, 
South  Carolina  Electric  and  Gas 
Company  filed  its  second  triennial 
market  power  analysis  in  support  of  its 
market  pricing  authority. 

Comment  Date:  August  5,  2003. 

2.  MI  Energy,  LLC 

(Docket  No.  ER03^1 076-000] 

Take  notice  diat  on  July  15,  2003,  MI 
Energy,  LLC  tendered  for  filing  a  Notice 
of  Cancellation  of  its  FERC  Rate 
Schedule  No.  1. 

MI  Energy  states  that  it  has  no  long- 
term  customers,  is  not  regulated  by  a 
state  commission,  and  has  no 
outstanding  market-based  rate 
transactions.  Therefore,  MI  Energy  states 
it  has  not  served  copies  of  this  filing 
upon  any  entity. 

Comment  Date:  August  5,  2003. 

3.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER03-1077-000] 

Take  notice  that  on  July  15,  2003. 
Virginia  Electric  and  Power  Company, 
d/b/a  Dominion  Virginia  Power  (the 
Company),  filed  copies  of  a  letter 
agreement  between  Central  Virginia 
Electric  Cooperative  (CVEC)  and  the 
Company.  The  Company  states  that  the 
letter  agreement,  dated  June  11,  2003, 
adds  a  new  delivery  point  to  the  March 
20,  1967  Contract  for  the  Purchase  of 
Electricity  for  Resale  by  Rural  Electric 
Cooperatives,  as  amended,  between 
CVEC  and  the  Company,  First  Revised 
Rate  Schedule  FERC  No.  94.  The 
Company  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  to  allow  the  letter 
agreement  to  become  effective  on 
August  1,  2003.  The  Company  states 
that  it  will  begin  service  under  the  new 
delivery  point  on  or  after  August  1 , 
2003. 

The  Company  states  that  copies  of  the 
filing  were  served  upon  CVEC,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  August  5,  2003. 

4.  Calpine  Newark,  LLC 

[Docket  Nos.  QF86-891-005  and  EL03-211- 
000] 

Take  notice  that  on  July  11,  2003, 
Calpine  Newark,  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  petition  for  limited 
waiver  of  the  Commission's  operating 
and  efficiency  standards  for  a  topping- 
cycle  cogeneration  facility. 

Comment  Date:  August"  11,  2003. 


Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  atihe 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
m\-w.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number  ' 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-18949  Filed  7-24-03;  8:45  ami 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission;  Soliciting 
Additional  Study  Requests; 
Establishing  Procedural  Schedule  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

luly  2.  2003. 

Take  notice  that  the  following 
hydroelectric  license  application  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-2183-035. 

c.  Date  filed:  June  2,  2003. 

d.  Applicant:  Grand  River  Dam 
Authority  (GRDA). 
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)f  project:  Markharn  Ferry 
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that  document 
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environmental 

n.  Project 
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with  jurisdiction  and/ 
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of  the 
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issions  regulations,  if 
ency,  Indian  tribe,  or 
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should  be  conducted  in 
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is  of  the  application  on 
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Commission  not  later 
er  the  application  filing 
of  the  request  on  the 
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filing  additional  study 
uests  for  cooperating 
i'lugust  1.  2003. 
s  (original  and  eight 
je  filed  with:  Magalie  R. 
Federal  Energy 
ission.  888  First 
hington,  DC  20426. 

s  Rules  of  Practice 
enors  filing  documents 
ssion  to  serve  a  copy  of 
)n  each  person  on  the 
ist  for  the  project, 
rjtervenor  files  comments 

ith  the  Commission 
I  lerits  of  an  issue  that 
iBsponsibilities  of  a 
agency,  they  must 
of  the  document  on 


aj  ency. 
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requests  may  be 
electronic^lv  via  the  Internet  in 
Commission  strongly 
ledtronic  filing.  See  18  CFR 
ii)  and  the  instructions 
ion's  Web  site  (http:// 
\  nder  the  "e-Filing"  link, 
applii  lation  is  not  ready  for 
malysis  at  this  time. 
Dei  cription:  The  Markham 
Hydroele  :tric  Project  consists  of 


the  following  existing  facilities:  (1)  The 
3,744-foot-long  by  about  90-foot-high 
Robert  S.  Kerr  dam,  which  includes  an 
824-foot-long  gated  spillway,  topped 
with  17,  40-foot-long  by  27-foot-high, 
steel  Taintor  gates  and  two  80-ton 
capacity  traveling  gate  hoists;  (2)  the  15- 
mile-long  Lake  Hudson,  which  has  a 
surface  area  of  10,900  feet,  200,300  acre- 
feet  of  operating  storage,  and  444,500 
acre-feet  total  of  flood  storage  capacity: 
(3)  the  6,200-foot-long  by  45-foot-high 
Salina  Dike:  (4)  a  concrete  powerhouse 
containing  four  35  horsepower  Kaplan 
turbines  with  a  total  maximum 
hydraulic  capacity  of  28.000  cubic  feet 
per  second  (cfs)  and  four  generating 
units  with  a  total  installed  generating 
capacity  of  108.000  kilowatts  (kW),  and 
producing  an  average  of  257,107,000 
kilowatt  hours  (kWh)  annualh"  (5)  one 
unused  110-kilovolt  (kV)  transmission 
line;  and  (6)  appurtenant  facilities.  The 
dam  and  existing  project  facilities  are 
owned  by  GRDA. 

o.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
wwvi-. fere. gov  using  the  "FERRIS"  link — 
select  "Docket  #"  and  follow  the 
instructions.  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  You  may  also  register  online  at 
http://w\vw.ferc.gov/esubscribenow.htm 
to  be  notified  via  e-mail  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

q.  With  this  notice,  we  are  initiating 
consultation  with  the  Oklahoma  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

r.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate.  The  Commission  staff 
proposes  to  issue  one  environmental 
assessment  rather  than  issue  a  draft  and 
final  EA.  Comments,  terms  and 
conditions,  recommendations, 
prescriptions,  and  reply  comments,  if 
any.  will  be  addressed  in  an  EA  issued 
in  early  2005. 

Issue  Acceptance  or  Deficiency  Letter: 
November  2003. 

Issue  Scoping  Document:  April  2004. 


Notice  that  application  is  ready  for 
environmental  analysis:  August  2004. 

Notice  of  the  availability  of  the  EA: 
February  2005. 

Ready  for  Commission  decision  on  the 
application:  May  2005. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1893.5  Filed  7-24-03;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  272(M)36] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

Inly  2,  200;i. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2720-036. 

c.  Date  filed:  July  29,  2002. 

d.  Applicant:  City  of  Norway, 
Michigan. 

e.  Name  of  Project:  Sturgeon  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Menominee  River 
in  Dickinson  County,  Michigan  and 
Marinette  County,  Wisconsin.  The 
project  does  not  utilize  lands  of  the 
United  States. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r) 

h.  Applicant  Contact:  Ray  Anderson, 
City  Manager,  City  of  Norway,  City  Hall, 
915  Main  Street,  Norway,  Michigan 
49870,  (906)  563-8015. 

i.  FERC  Contact:  Patti  Leppert  (202) 
502-6034,  or  patricia.leppert@ferc.gov. 

'].  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenbrs  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
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relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests, 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov )  under  the  "e- 
Filing"  link. 

k.  'This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  270-foot-long 
concrete  dam  with  spillway  equipped 
with  a  16.7-foot-high  by  24-foot-wide 
Taintor  gate  and  a  16.7-foot-high  by  16- 
foot-wide  Taintor  gate;  (2)  a  126.5-foot- 
long  concrete  head-works  structure;  (3) 
a  400-acre  impoundment  with  a  normal 
pool  elevation  of  829.8  feet  National 
Geodetic  Vertical  Datum;  (4)  a  300-foot- 
long,  60-foot-wide  power  canal:  (5)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
5,136  kilowatts;  (6)  a  300-foot-long,  7.2- 
kV  transmission  line;  and  (7) 
appurtenant  facilities. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
'  http://www.ferc.gov  using  the  >FERRIS> 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  gsgty  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 


application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  nimiber  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

o.  Procedural  schedule  and  final 
amendments:  The  application  should  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Issue  Scoping  Document  1  for  , 

comments:  July  2003. 

Request  Additional  Information'if 
necessary:  August  2003. 

Issue  Scoping  Document  2.  if 
necessary:  August  2003. 

Notice  Ready  for  Environmental 
Analysis:  September  2003. 

Notice  of  the  availability  of  the  EA: 
January  2004. 

Ready  for  Commission's  decision  on 
the  application:  March  2004. 

p.  You  may  also  register  online  at 
h  ttp :// www. ferc.gov/esubscribenow.  h  tm 
to  be  notified  via  e-mail  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Magalie  R.  Salas, 

Sec.retar\'. 

[FR  Doc.  0.3-18936  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  659] 

Notice  of  Intent  To  File  Application  for 
New  License 

July  2,  2003. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 

b.  Pro/ecf  No.;659. 

c.  Date  Filed:  June  18,  2003. 

d.  Submitted  By:  Crisp  County  Power 
Commission — current  licensee. 

e.  Name  of  Project:  Lake  Blackshear 
Hydroelectric  Project. 

f.  Location:  On  the  Flint  River,  in 
Crisp,  Dooly,  Lee,  Sumter,  and  Worth 
Counties,  Georgia.  " 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Steve  Rentfrow, 
General  Manager,  Crisp  County  Power 
Commission,  P.O.  Box  1218,  Cordelle, 


GA  31010;  229-273-3811: 
srentfrow@crispcountypower.com. 

i.  FERC  Contact:  Janet  Hutzel  at  202- 
^02-m7b;  janet.hutzel@ferc.gov. 

j.  Effective  Date  of  Current  License: 
August  14,  1980. 

k.  Expiration  Date  of  Current  License: 
August  9,  2008. 

1.  Description  of  the  Project:  (1)  A  415- 
foot-long,  49-foot-high  gated  spillway; 

(2)  a  630-foot-long  auxiliarj'  spillway; 

(3)  a  3,410-foot-long  north  embankment; 

(4)  a  680-foot-long  south  embankment: 

(5)  a  8,700-acre  impoundment  af  a  full 
pool  elevation  of  237  feet  mean  sea 
level:  (6)  a  powerhouse  containing  four 
turbines  with  a  total  installed  capacity 
of  15.2  MW;  (7)  a  1,400-foot-long,  46-kV 
transmission  line;  and  (8)  appurtenant 
facilities.  No  new  facilities  are 
proposed. 

m.  Each  application  for  a  new  licerlse 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  August  9,  2006. 

n.  A  copy  of  this  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http://' 
\^^\^v. fere. gov  using  the  >FERRIS>  link. 
Enter  the  docket  number  to  access  the 
document  excluding  the  last  three  digits 
in  the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  TTY  202- 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support  as  shown  in  the 
paragraph  above. 

Magalie  R.  Salas, 

Secretary. 

Mailing  List  for  P-659 

MELTON  CULPEPPER 

CULPEPPER.  PFEIFFER  &  HARPE 

PO  Box  584 

Cordele.  GA  31010-0584 

GENE  FORD  PLANT  MGR. 

Crisp  Countv  Power  Commission 

PO  Box  1218 

Cordele.  GA  31010-1218 

STEVE  RENTFROW 

GEN.  MANAGER 

Crisp  Countv  Power  Commission 

POBox  1218 

Cordele,  GA  31010-1218 

John  R.  Molm 

Troutman  Sanders  LLP 
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DIRECTOR 
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SECRETARY 
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REGIONAL  DIRE  TTOR 
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DIRECTOR 
GEORGIA  STAT^  SOIL  &  WATER  CONSERV 

COMM 
PO  Box  8024 
Athens,  GA  3060fc-8024 
C.  Ronald  Carroll  Director 
Institute  of  Ecolo;  ;y 
University  of  C 
UNIV  OF  GEORClA 


ATHENS,  GA  30602-0002 

CHAIRMAN 

LEE,  COUNTY  OF 

BOARD  OF  COMMISSIONERS 

LEESBURG,GA  31763 

REG^DNAL  DIRECTOR 

National  Marine  Fisheries  Service 

SOUTHEAST  REGIONAL  OFFICE 

9721  Executive  Center  Dr  N 

Saint  Petersburg,  FL  33702-2449 

SOUTHEAST  REGION  DIRECTOR 

National  Marine  Fisheries  Service 

NORTHEAST  REGIONAL  OFFICE— DOC/ 

NOAA 
1  Blackburn  Dr 
Gloucester,  MA  01930-2237 
LONICE  BARRETT  DIRECTOR 
PARKS  &  HISTORIC  SITES  DIVISION 
DEPARTMENT  OF  NATURAL  RESOURCES 
205  Butler  St  SE  Ste  1352 
Atlanta,  GA  30334-9043 
CHAIRMAN 
SUMTER,  COUNTY  OF 
BOARD  OF  COMMISSIONERS 
AMERICUS,GA  31709 
Georgia  Field  Office  Director 
U.S.  Fish  &  Wildlife  Service 
247  S  Milledge  Ave 
Athens,  GA  30605—1045 
CYNTHIA  BOHN 
U.S.  Fish  &  Wildlife  Service 
ECOLOGICAL  SERVICES 
1875  Century  Blvd  NE  Ste  200 
Atlanta,  GA  30345-3319 

REGIONAL  DIRECTOR 

U.S.  National  Park  Service 

U.S.  DEPARTMENT  OF  THE  INTERIOR 

100  Alabama  St  SW 

Atlanta,  GA  30303-8701 

COMMANDER 

US  Army  Corps  of  Engineers 

PO  Box  1159 

Cincinnati,  OH  45201-1159 

CHARLES  YANNY 

US  Army  Corps  of  Engineers 

PO  Box  2288 

Mobile,  AL  36628-0001 

DISTRICT  ENGINEER 

US  Army  Corps  of  Engineers 

PO  Box  889 

Savannah,  GA  31402-0889 

COMMANDER 

US  Army  Corps  of  Engineers 

S.  ATLANTIC  DIV.— ATTN:  CESAD-ET-CO- 

H 
60  Forsyth  St  SW  Rm  9M15 
Atlanta,  GA  30303-8801 
Fred  Allgaier 

US  Bureau  of  Indian  Affairs 
3000  Youngfield  St  Ste  230 
Lakewood,  CO  80215-6551 
Solicitors  Office 
US  Bureau  of  Indian  Affairs 
1849  C  St  NW  Rm  6454 
Washington,  DC  20240-0001 
Malka  Pattison 
US  Bureau  of  Indian  Affairs 
Office  of  Trust  Responsibilities 
1849  C  Street,  NW.,  MS  4513  MIB 
Washington,  DC  20240-0001 
Dr.  James  Kardatzke,  Ecologist 
US  Bureau  of  Indian  Affairs 
Eastern  Regional  Office 


711  Stewarts  Ferry  Pike 

Nashville,  TN  37214-2751 

DISTRICT  MANAGER 

US  Bureau  of  Land  Management   . 

PO  Box  631 

Milwaukee,  WI  53201-0631 

DISTRICT  MANAGER 

US  Bureau  of  Land  Management 

JACKSON  DISTRICT  OFFICE 

411  Briarwood  Dr  Ste  404 

Jackson,  MS  39206-3058 

COMMANDING  OFFICER 

US  Coast  Guard 

MSO  SAVANNAH 

222  W  Oglethorpe  Ave  Ste  402 

Savannah,  GA  31401-3665 

JAMES  LEE 

US  Department  of  the  Interior 

RUSSELL  FEDERAL  BUILDING 

75  Spring  St  SW  Ste  1144 

Atlanta,  GA  30303-3308 

DIRECTOR 

US  Department  of  the  Interior 

OFFICE  OF  THE  SOLICITOR 

75  Spring  St  SW  Ste  1328 

Atlanta,  GA  30303-3309 

REGIONAL  ADMINISTRATOR 

US  ENVIRONMENTAL  PROTECTION 

AGENCY 
REGION  IV 
61  Forsyth  St  SW 
Atlanta,  GA  30303-8931 
Diana  M.  Woods 

US  Environmental  Protection  Agency 
Wetlands  Section 
61  Forsyth  St  SW 
Atlanta,  GA  30303-8931 
SANFORD  D.  BISHOP,  JR.  HONORABLE 
US  House  of  Representatives 
WASHINGTON,  DC  20515 

Zell  Miller  Honorable 
US  Senate 
Washington,  DC  20510 

Chambliss  Saxby  Honorable 

US  Senate 

Washington,  DC  20510 

CHAIRMAN  WORTHY, 

COUNTY  OF 

BOARD  OF  COMMISSIONERS 

SYLVESTER,  GA  31791 

(FR  Doc.  03-18937  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  6717-OT-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Hydroelectric  Applications;  Notice  of 
Filing 

July  21.  2003. 

Backbone  Windpower  Holdings,  LLC 

[Docket  No.  ER02-2559-0011 

Badger  Windpower,  LLC 

(Docket  No.  EROl-1071-002] 

Bayswater  Peaking  Facility,  LLC 

[Docket  No.  ER02-669-002J 

Blythe  Energy,  LLC 
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[Docket  No.  ER02-201 8-002] 

Calhoun  Power  Company  I,  LLC 

[Docket  No.  ER02-20 74-002] 

Doswell  Limited  Partnership 

[Docket  No.  ER90-80-001  ] 

ESI  Vansycle  Partners,  L.P. 

(Docket  No.  ER98-2494-004] 

Florida  Power  &  Light  Company 

[Docket  No.  ER97-3359-005] 

FPL  Energy  Cape,  LLC 

[Docket  No.  EROO-3068-002] 

FPL  Energy  Hancock  County  Wind,  LLC 

Docket  No.  ER03-34-OO11 

FPL  Energy  Maine  Hydro,  Inc. 

[Docket  No.  ER98-351 1-006] 

FPL  Energy  MH  50,  LP 

(Docket  No.  ER99-291 7-003] 

FPL  Energy  Marcus  Hook,  L.P. 

[Docket  No.  ER02-1 903-001] 

FPL  Energy  Mason,  LLC 

(Docket  No.  ER98-3562-0061 

FPL  Energy  New  Mexico  Wind,  LLC 

(Docket  No.  ER03t1  79-002] 

FPL  Energy  Pennsylvania  Wind,  LLC 

(Docket  No.  ER02-2166-0011 

FPL  Energy  Power  Marketing,  Inc. 

(Docket  No.  ER98-3 566-009] 

FPL  Energy  Rhode  Island  Energy,  L.P. 

[Docket  No.  ER02-21 20-001  ( 

FPL  Energy  Seabrook,  LLC 

(Docket  No.  ER02-1838-0011 

FPL  Energy  Vansycle,  LLC 

[Docket  No.  EROl-838-0021 

FPL  Energy  WjTnan,  LLC 

(Docket  No.  ER98-3563-006] 

FPL  Energy  Wyman  IV,  LLC 

(Docket  No.  ER98-3 564-006 ( 

Gray  County  Wind  Energy,  LLC 

[Docket  No.  ER01-1972-002( 

Hawkeye  Power  Partners,  LLC 

(Docket  No.  ER98-2076-0051 
High  Winds,  LLC 

[Docket  No.  ER03-1 55-001 1 

Jamaica  Bay  Peaking  Facility,  LLC 

(Docket  No.  ER03-623-003] 

Lake  Benton  Power  Partners  II,  LLC 

(Docket  No.  ER98^222-001) 
Mill  Run  Windpower,  LLC 
[Docket  No.  EROl-1710-002] 
Somerset  Windpower,  LLC 

[Docket  No.  EROl-2139-003] 

West  Texas  Wind  Energy  Partners,  LP 

[Docket  No.  ER98-1 965-002] 

Take  notice  that  on  June  30,  2003,  the 
FPL  Energy,  LLC,  on  behalf  of  certain  of 
its  subsidiaries,  and  Florida  Power  and 
Light  Company  tendered  for  filing  their 
updated  market  analysis  associated  with 
market-based  rate  authorizations. 


^ny  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
Hivw. fere. gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toil- 
ft'ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  AugusX  1,  2003. 

Linda  Mitry, 

Acting  Secretar}'. 

(FR  Doc.  03-19036  Filed  7-24-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2003-0057;  FRL-7535-5] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR 
Number  1160.07  (0MB  Number  2060- 
0114)  to  0MB  for  Review  and 
Approval;  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  NSPS  for  Wool  Fiberglass 
Insulation  Manufacturing  Plants  (40 


CFR  Part  60,  Subpart  PPP)  and  NESHAP 
for  Wool  Fiberglass  Manufacturing 
Plants  (40  CFR  Part  63,  Subpart  NNN). 
The  ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  August  25,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Fried,  Compliance  Assessment 
and  Media  Programs  Division,  Office  of 
Compliance.  Mail  Code:  2223A.    » 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460;  telephone 
number:  (202)  564-7016;  fax  number: 
(202)  564-0050:  E-mail  address: 
fried.gregor\'@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approvabaccording  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  26.  2002  (62  FR  60672). 
EPA  sought  comments  on  this  ICR 
pursuant  to. 5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0057,  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is:  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  bttp:// 
umv.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  When  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  OMB  and  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Mail  your  comments  to 
OMB  at:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street.  NW.,  Washington.  DC 
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subject  to  NSPS  subpart  PPP  and/or  • 
NESHAP  subpart  NNN  must  also  record 
continuous  measurements  of  control 
device  operating  parameters.  For  NSPS 
subpart  PPP  these  operating  parameters 
include  gas  pressure  drop  and  liquid 
flow  rate  if  using  a  wet  scrubber  and 
voltage  and  inlet  water  flow  rates  if 
using  an  electrostatic  precipitator  (ESP). 
For  NESHAP  subpart  NNN  operating 
parameter  measurements,  include  bag 
leak  detection  system  alarms,  furnace 
operating  temperature,  glass  pull  rate, 
and  scrubber  and  ESP  parameter 
controls. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  101  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  anv 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Wool 
Fiberglass  Manufacturing  Plants. 

Estimated  Number  of  Respondents: 
61. 

Frequency  of  Response:  Initial  and 
semiannual. 

Estimated  Total  Annual  Hour  Burden: 
18,216. 

Estimated  Total  Capital  and 
Operations  &■  Maintenance  (O  &■  M) 
Annual  Costs:  $488,500  which  includes 


$0  annualized  capital/startup  costs  and 
$488,500  annual  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  882  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  all 
existing  sources  having  already 
completed  required  performance  testing 
given  that  the  compliance  date  of  June 
14,  2002,  has  passed. 

Dated:  |u]y  17,  2003. 

Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division. 

(FR  Doc.  0.3-19002  Filed  7-24-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7535-6] 

Agency  Information  Collection 
Activities;  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notices. 


SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  (202)  566-1672.  or  email  at 
auby.susan@epa.gov  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  0226.17;  Applications 
for  NPDES  Discharge  Permits  and  the 
Sewage  Sludge  Management  Permits; 
was  approved  06/12/2003;  in  40  CFR 
122.26(b)(14)(i-.xi),  40  CFR  122.21(b- 
l)(p)(q),  40  CFR  122.21(g)(7),  (13),  40 
CFR  122.21(a)(2);  OMB  Number  2040- 
0086,  expires  06/30/2006. 

EPA  ICR  No.  0649.08;  NSPS  for  Metal 
Furniture  Coating;  was  approved  06/16/ 
2003;  in  40  CFR  part  60,  subpart  EE; 
OMB  Number  2060-0106;  expires  06/ 
30/2006. 

EPA  ICR  No.  0659.09;  NSPS  for 
Surface  Coating  of  Large  Appliances; 
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was  approved  06/16/2003;  in  40  CFR 
part  60,  subpart  SS;  OMB  Number 
2060-0108;  expires  06/30/2006. 

EPA  ICR  No.  0783.44;  Motor  Vehicle 
Emission  Standards  and  Emission 
Credits  Provisions  (Highway 
Motorcycles  and  Recreational  Vehicles) 
(Amendments)  (Final  Rule);  was 
approved  06/11/2003;  in  40  CFR  part 
1051:  OMB  Number  2060-0104;  expires 
07/31/2005. 

EPA  ICR  No.  0997.07:  NSPS  for 
Petroleum  Dry  Cleaners;  was  approved 
06/16/2003;  in  40  CFR  part  60,  subpart 
JJJ;  OMB  Number  2060-0079;  expires 
06/30/2006. 

EPA  ICR  No.  1062.08;  NSPS  for  Coal 
Preparation  Plants;  was  approved  06/16/ 
2003;  in  40  CFR  part  60,  subpart  Y; 
OMB  Number  2060-0122;  expires  06/ 
30/2006. 

EPA  ICR  No.  1156.09;  NSPS  for 
Synthetic  Fiber  Production  Facility;  was 
approved  06/16/2003;  in  40  CFR  part 
60,  subpart  HHH;  OMB  Number  2060- 
0059;  expires  06/30/2006. 

EPA  ICR  No.  1432.22:  Recordkeeping 
and  Period  Reporting  of  the  Production, 
Import,  Export,  Recycling,  Destruction, 
Transhipment  and  Feedstock  Use  of 
Ozone-Depleting  Substances  (proposed 
rule);  was  approved  06/16/2003:  in  40 
CFR  part  82.  subpart  E,  40  CFR  part  82. 
subpart  A,  §  83.13;  OMB  Number  2060- 
0170;  expires  05/31/2005. 

EPA  ICR  No.  1711.04;  Voluntary 
Customer  Service  Satisfaction  Surveys; 
was  approved  06/16/2003;  OMB 
Number  2090-0019:  expires  06/30/2006. 

EPA  ICR  No.  1820.03;  NPDES  Storm 
Water  Program  Phase  111;  was  approved 
06/12/2003;  in  40  CFR  122.26(a).  40 
CFR  122.26(c),  40  CFR  122.26(g),  40 
CFR  122.33,  40  CFR  122.34(g),  40  CFR 
123.25.  40  CFR  123.35;  OMB  Number 
2040-0211;  expires  06/30/2006. 

EPA  ICR  No.  1838.02;  Industry 
Detailed  Questionnaire:  Phase  III 
Cooling  Water  Intake  Structures:  was 
approved  06/20/2003;  OMB  Number 
2040-0213:  expires  06/30/2006. 

EPA  ICR  No.  1842.04:  Notice  of  Intent 
for  Storm  Water  Discharges  Associated 
with  Construction  Activity  under  a 
NPDES  General  Permit;  was  approved 
06/12/2003;  in  40  CFR  122.26(c)(l)(ii), 
40  CFR  122.28(b)(2),  40  CFR  122.41(h- 
i),  40  CFR  122.41(1),  40  CFR 
122.44(K)(2);  OMB  Number  2040-0188; 
expires  06/30/2006. 

EPA  ICR  No.  1847.03;  Federal  Plan 
Recordkeeping  and  Reporting 
Requirements  for  Large  Municipal 
Waste  Combustors  Constructed  on  or 
Before  September  20,  1994;  was 
approved  06/16/2003;  in  40  CFR  part 
62,  subpart  FFF;  OMB  Number  2060- 
0390;  expires  06/30/2006. 


EPA  ICR  No.  1900.02;  NSPS  Small 
Municipal  Waste  Combustors;  was 
approved  06/16/2003;  in  40  CFR  part 
60,  subpart  AAAA;  OMB  Number  2060- 
0423;  expires  06/30/2006. 

EPA  ICR  No.  2003.02;  NESHAP  for 
Integrated  Iron  and  Steel  Manufacturing 
(Final  Rule);  was  approved  06/16/2003; 
in  40  CFR  63.7840(a),  40  CFR 
63.7800(b),  40  CFR  63.7841(b-c),  40 
CFR  63.7842(a)(l-3),  40  CFR  63.7842(b- 
d);  OMB  Number  2060-0517;  expires 
06/30/2006. 

EPA  ICR  No.  2014.02;  Reporting  and 
Recordkeeping  Requirements  of  the 
HCFC  (Hydro-Chlorofluorocarbon) 
allowance  system  (Final  Rule);  was 
approved  06/16/2003;  in  40  CFR  82.23, 
40  CFR  82.24;  OMB  Number  2060-0498; 
expires  06/30/2006. 

EPA  ICR  No.  2023.02;  Recordkeeping 
and  Reporting  Requirements  for  the 
Clay  Ceramics  Manufacturing  NESHAP; 
was  approved  06/16/2003:  in  40  CFR 
part  63,  subpart  KKKKK;  OMB  Number 
2060-0513;  expires  06/30/2006. 

EPA  ICR  No.  2042.02;  NESHAP  for 
Semiconductor  Manufacturing;  was 
approved  06/16/2003;  in  40  CFR  part 
63,  subpart  BBBBB;  OMB  Number 
2060-0519:  expires  06/30/2006. 

EPA  ICR  No.  0940.17;  Ambient  Air 
Quality  Surveillance:  was  approved  06/ 
06/2003;  in  40  CFR  part  58:  OMB 
Number  2060-0084;  expires  06/30/2006. 

EPA  ICR  No.  1813.04;  Information 
Collection  Request  for  Proposed 
Regional  Haze  Regulations;  was 
approved  07/02/2003;  in  40  CFR  51.309; 
OMB  Number  2060-0421;  expires  07/ 
31/2006. 

EPA  ICR  No.  1053.07;  NSPS  Subpart 
Da — Standards  of  Performance  for 
Electric  Utility  Steam  Generating  Units; 
was  approved  07/02/2003;  in  40  CFR 
part  60.  subpart  Da;  OMB  Number 
2060-0023;  expires  07/31/2006. 

EPA  ICR  No.  2066.02;  NESHAP  for 
Engine  Test  Cells/Stands  (Final  Rule): 
was  approved  07/03/2003;  in  40  CFR 
part  63,  subpart  PPPPP;  OMB  Number 
2060-0483;  expires  07/31/2005. 

EPA  ICR  No.  2032.02;  NESHAP  for 
Hydrocholoric  Acid  Production  (Final 
Rule);  was  approved  07/03/2003:  in  40 
CFR  part  63,  subpart  NNNNN;  OMB 
Number  2060-0529;  expires  07/31/2006. 

EPA  ICR  No.  1573.10:  Part  B  Permit 
Application,  Permit  Modifications  and 
Special  Permits  (Renewal);  was 
approved  07/03/2003:  in  40  CFR  264.90, 
264.193,  264.221,  264.251,  264.272, 
264.301,  264.344.  270.1.  270.10,  270.14- 
270.29,  270.33,  270.40,  270.41,  270.42, 
270.50,  270.51,  270.60.  270.62,  270.63, 
270.64,  270.65  and  270.552;  OMB 
Number  2050-0009;  expires  07/31/2006. 

EPA  ICR  No.  1989.02;  Final  NPDES 
and  ELG  Regulatory  Revision  for 


Concentrated  Animal  Feeding 
Operations;  was  approved  07/10/2003; 
in  40  CFR  122,  40  CFR  122.21{i)(l)(i-xi), 
40  CFR  122.21(f),  40  CFR  122.21(f)(1), 
40  CFR  122.21(f)(7).  40  CFR  122.23(f)(l- 
3).  40  CFR  122.23(g-h).  40  CFR 
122.28(b)(3)(iv).  40  CFR  122.41,  40  CFR 
122.42(e)(1),  40  CFR  122.42(e)(l)(i-iv), 
40  CFR  122.42(e)(4),  40  CFR 
122.42(e)(3),  40  CFR  122.62.  40  CFR 
122.62(b)(2-4).  40  CFR  123.  40  CFR 
123.25,  40  CFR  123.40,  40  CFR 
123.25(a)(22,  27,  30,  31.  33.  34).  40  CFR 
-123.26(b),  40  CFR  123.42(e)(3-4).  40 
CFR  123.42(e)(4)(i-vi),  40  CFR  123.62, 
40  CFR  123.62(a).  40  CFR  123.62(b)(1). 
40  CFR  412,  40  CFR  412(a)(l)(i-iii),  40 
CFR  412.37(b),  40  CFR  412.37(b)(l-6). 
40  CFR  412.37(c),  40  CFR  412.37(c)(l- 
9);  OMB  Number  2040-0250;  expires 
07/31/2006. 

EPA  ICR  No.  1569.05:  Approval  of 
State  Coastal  Nonpoint  Pollution 
Control  Programs  (CZARA  Section 
6217);  was  approved  07/09/2003;  OMB 
Number  2040-0153;  expires  07/31/2006. 

Short  Term  Extensions 

EPA  ICR  No.  0976.10;  The  2001 
Hazardous  Waste  Report  (Biennial 
Report);  in  40  CFR  262.40(b).  262.41, 
264.75,  265.75;  OMB  Number  2050- 
0024:  on  06/25/2003;  OMB  extended  the 
expiration  date  through  09/30/2003. 

EPA  ICR  No.  1764.02;  Reporting  and 
Recordkeeping  Requirements  for 
National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products:  in  40  CFR  part  59.  subpart  C; 
OMB  Number  2060-0348:  on  06/20/ 
2003:  OMB  extended  the  expiration  date 
through  09/30/2003. 

EPA  ICR  No.  1765.02:  Reporting  and 
Recordkeeping  Requirements  for 
National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings:  in  40  CFR  part  59. 
subpart  B;  OMB  Number  2060-0353:  on 
06/20/2003  OMB  extended  the 
expiration  date  through  09/30/2003. 

EPA  ICR  No.  1912.01;  Information 
Collection  Request:  National  Primary 
Drinking  Water  Regulation  for  Lead  and 
Copper  (Final  Rule);  OMB  Number 
2040-0210;  OMB  extended  the 
expiration  date  through  09/30/2003. 

EPA  ICR  No.  1560.06;  National  Water 
Quality  Inventory  Reports  (TMDL  Final 
Rule:  Clean  Water  Act  Sections  305(b), 
303(d),  314(a)  and  106(e));  OMB 
Number  2040-0071:  OMB  extended  the 
expiration  date  through  10/31/2003. 

Comment  Filed 

EPA  ICR  No.  2044.01;  NESHAP 
Surface  Coating  of  Plastic  Parts  and 
Products;  in  40  CFR  part  63,  subpart 
PPPP;  on  06/16/2003  OMB  filed  a 
comment. 
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environmentIal  protection 

AGENCY 


[IL200-3;  FRL-7585-7] 

Adequacy  Status  of  the  Submitted 
2005  and  2007  Revised  Attainment 
Demonstration  Budgets  for  the  1-hour 
Ozone  National  Ambient  Air  Quality 
Standard  for  Transportation 
Conformity  Purboses  for  the  Chicago, 
IL  Severe  Ozone  Nonattainment  Area 


AGENCY 

Agency  (EPA). 
ACTION:  Notice 


Enviroi  imental  Protection 
qf  adequacy. 


summary:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
the  revised  attainment  year  motor 
vehicle  emissions  budgets  ("budgets") 
for  volatile  organic  compounds  (VOC) 
and  nitrogen  oxides  (NOx)  in  the 
submitted  revision  to  the  1-hour  ozone 
attainment  demonstration  state 
implementation  plan  (SIP)  for  the 
Chicago,  Illinois  severe  nonattainment 
area  to  be  adequate  for  conformity 
purposes.  These  attainment  year 
budgets  were  recalculated  using  EPA's 
latest  motor  vehicle  emissions  factor 
model,  MOBILE6.  On  March  2,  1999, 
the  DC  Circuit  Court  ruled  that 
submitted  state  implementation  plan 
budgets  cannot  be  used  for  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  our  finding,  the  Chicago, 
Illinois  severe  ozone  nonattainment  area 
can  use  the  revised  2007  attainment 
year  budgets  of  VOC  and  NOx  from  the 
submitted  revision  to  the  1-hour  ozone 
attairunent  demonstration  SIP  for  future 
conformity  determinations.  Illinois  also 
submitted  an  updated  2005  VOC  budget 
as  part  of  the  Rate  Of  Progress 
requirement.  As  a  result  of  this  finding, 
the  2005  VOC  budget  can  also  be  used 
for  conformity  determinations  in  the 
Chicago,  Illinois  area. 
DATES:  This  finding  is  effective  August 
11,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section  (AR-18J),  Air  Programs  Branch, 
Air  and  Radiation  Division,  United 
States  Envirorunental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-8656, 
morris.patricia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  whenever 
"we",  "us"  or  "our"  is  used,  we  mean 
EPA. 

Background 

Today's  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  5  sent  a  letter 
to  the  Illinois  Environmental  Protection 
Agency  on  June  26,  2003,  stating  that 
the  revised  attainment  year  motor 
vehicle  emissions  budgets  in  the 
Chicago,  Illinois  submitted  1-hour 
ozone  attainment  demonstration  SIP 
revision  (dated  April  11,  2003)  are 
adequate  for  conformity  purposes.  The 
purpose  of  Illinois's  April  11,  2003 
submittal  was  to  address  its  enforceable 
commitment  to  revise  the  attainment 
year  budgets  using  MOBILE6  within  two 
years  of  the  release  of  the  model.  This 
enforceable  commitment  was  approved 


by  EPA  on  November  13,  2001  (66  FR 
56903).  EPA's  adequacy  finding  will 
also  be  announced  on  EPA's  conformity 
Web  site:  bttp://www.epa.gov/otaq/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they 
conform.  Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14,  1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision").  We 
followed  this  guidance,  which  can  also 
be  found  on  EPA's  Web  site  at:  http:// 
v\'ww.epa.gov/otaq/traq,  in  making  our 
adequacy  determination. 

Authority:  42  U.S.C.  et  seq. 

Dated:  luly  9,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  03-19004  Filed  7-24-03:  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7536-4] 

National  Drinking  Water  Advisory 
Council;  Request  for  Nominations 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  invites  all 
interested  persons  to  nominate  qualified 
individuals  to  serve  a  three-year  term  as 
members  of  the  National  Drinking  Water 
Advisory  Council  (Council).  This 
Council  was  established  by  the  Safe 
Drinking  Water  Act  (SDWA)  to  provide 


y\ 


practical  and  independent  advice, 
consultation  and  recommendations  to 
the  Agency  on  the  activities,  functions 
and  policies  related  to  the 
implementation  of  the  SDWA.  The 
Council  consists  of  fifteen  members, 
including  a  Chairperson,  appointed  by 
the  Deputy  Administrator.  Five 
members  represent  the  general  public; 
five  members  represent  appropriate 
State  and  local  agencies  concerned  with 
water  hygiene  and  public  water  supply; 
and  five  members  represent  private 
organizations  or  groups  demonstrating 
an  active  interest  in  the  field  of  water 
hygiene  and  public  water  supply.  The 
SDWA  requires  that  at  least  two 
members  of  the  Council  represent  small, 
rural  public  water  systems.  On 
December  15  of  each  year,  five  members 
complete  their  appointment.  Therefore, 
this  notice  solicits  names  to  fill  the  five 
vacancies,  with  appointed  terms  ending 
on  December  15,  2006. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership.  Nominees  should  be 
identified  by  name,  occupation, 
position,  address  and  telephone 
number.  To  be  considered,  all 
nominations  must  include  a  current 
resume  providing  the  nominee's 
background,  experience  and 
qualifications. 

DATES:  All  nominations  must  be 
received  by  October  15,  2003. 

ADDRESSES:  Please  submit  nominations 
to  Brenda  P.  Johnson,  Designated 
Federal  Officer,  National  Drinking 
Water  Advisory  Council,  U.S. 
Environmental  Protection  Agency, 
Office  of  Ground  Water  and  Drinking 
Water  (4601),  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  P.  Johnson  at  the  address  listed 
in  the  ADDRESSES  section,  by  telephone 
at  202/564-3791,  or  by  e-mail  at 
Johnson.BrendaP@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Persons 
selected  for  membership  will  receive 
compensation  for  travel  and  a  nominal 
daily  compensation  while  attending 
meetings.  The  Council  holds  two  face- 
to-face  meetings  each  year,  generally  in 
the  spring  and  fall.  Additionally, 
members  may  be  asked  to  serve  on  one 
of  the  Council's  workgroups  that  are 
formed  each  year  to  assist  the  EPA  in 
addressing  specific  programmatic 
issues.  These  workgroup  meetings  are 
held  approximately  four  times  a  year, 
typically  with  two  meetings  by 
conference  call. 


Dated:  July  22,  2003. 

Cynthia  C.  Dougherty, 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 

(FR  Doc.  03-19008  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6642-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  4,  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-F65042-WI.Rating 
EC2,  Sunken  Moose  Project,  Proposal  to 
Restore  and/or  Maintain  the  Red  and 
White  Pine  Communities,  Washurn 
Ranger  District,  Chequamegon-Nicolet 
Forest,  Bayfield  County,  Wl. 

Summary:  EPA  expressed 
environmental  concerns  relating  to 
adverse  impacts  to  interior  forest 
species,  habitat  fragmentation  and  non- 
native  invasive  species. 

ERP  No.  D-DOA-K36137-HI  Rating 
EC2,  Lahaina  Watershed  Flood  Control 
Project,  To  Reduce  Flooding  and 
Erosion  Problems.  U.S.  Army  COE 
Section  404  and  NPDES  Permits,  County 
of  Maui,  HI. 

Summan,':  EPA  expressed 
environmental  concerns  regarding  the 
project's  impacts  on  the  nearshore 
marine  environment,  waters  of  the  U.S.. 
and  water  quality.  In  addition,  EPA  is 
concerned  about  the  range  of 
alternatives  evaluated  in  the  DEIS,  and 
whether  future  development  on  adjacent 
lands  have  been  incorporated  into 
project  design  and  evaluation  of 
impacts. 

ERP  No.  D-FHW-L40217-AK  Rating 
EC2,  South  Extension  of  the  Coastal 
Trail  Project,  Existing  Tony  Knowles 
Coastal  Trail  Extension  from  Kincaid 
Park  through  the  Project  Area  to  the 
Potter  Weigh  Station,  U.S.  Army  COE 
Section  10  and  404  Permits  Issuance, 
Municipality  of  Anchorage,  Anchorage, 
Alaska. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  project. 


particularly  concerning  impacts  to  the 
aquatic  environment.  EPA  recommends 
alignment  modifications  to  further  avoid 
and  minimize  adverse  impacts.  EPA 
requests  further  information  regarding 
the  affected  environment,  stream 
crossings,  design  detail  for 
accommodating  wildlife  passage,  siting 
or  location  clarifications,  and  other 
specifics. 

ERP  No.  D-NOA-E91013-00  Rating 
ECl.  Essential  Fish  Habitat  Components 
of  Amendment  1 3  to  the  Northeast 
Multispecies  Fisher\'  Management  Plan, 
Selection  of  the  Best  Method  of 
Minimizing  Impacts  of  Groundfish 
Fishing  on  Essential  Fish  Habitats.  New 
England  Fishen'  Management  Council. 
ME.  NH,  VT.  MA,  RI,  CT,  NY.  NJ.  DE, 
MD,  VA.  and  NC. 

Summary:  EPA  expressed 
environmental  concern  on  numbers  of 
traps,  wet  storage  of  traps  and  no  tag 
accountability. 

ERP  No.  D-NOA-G39038-LA  Rating 
LO,  Programmatic  EIS — The  Louisiana 
Regional  Restoration  Planning  Program, 
Establishment  and  Implementation  of 
Natural  Resource  Trust  Mandates,  LA. 

Summary:  EPA  had  no  objection  to 
the  selection  of  the  preferred  alternative. 

ERP  No.  D-NOA-L91017-00  Rating 
E02.  Programmatic  EIS — Pacific  Salmon 
Fisheries  Management  Plan.  Off  the 
Coasts  of  Southeast  Alaska,  Washington, 
Oregon  and  California,  and  the 
Columbia  River  Basin.  Implementation. 
Magnuson-Stevens  Act,  AK,  WA.  OR. 
and  CA. 

Summary:  EPA  has  environmental 
objections  due  to  uncertainty  about  the 
effects  of  the  alternatives  on  the  26 
listed  ESUs  of  salmon.  The  draft 
programmatic  EIS  does  not  clearly 
disclose  critical  information  regarding 
the  effect  of  the  alternatives,  does  not 
provide  identifiable  evidence  to  support 
its  conclusions  that  all  alternatives 
would  not  jeopardize  ESUs.  and  does 
not  identify  a  preferred  alternative.  EPA 
recommends  that  analysis  in  the  final 
programmatic  EIS  demonstrate  that 
alternatives  would  protect  and  recover 
the  26  listed  species  of  salmon  affected 
by  proposed  activities. 

ERP  No.  D-UAF-K11109-AZ  Rating 
LO,  Barr\'  M.  Goldwater  Range  (BMGR) 
Proposed  Integrated  Natural  Resources 
Management  Plan  (INRMP), 
Implementation,  Military  Lands 
Withdrawal  Act  of  1999  (Pub.  L.  106- 
65)  and  Sike  Act  (16  U.S.C.  670),  Yuma, 
Pima  and  Maricopa  Counties,  AZ. 

Summary:  EPA  expressed  a  lack  of 
objections  but  recommended  mitigation 
to  protect  water  quality  by  restriction  on 
driving  recreational  vehicles  in  desert 
washes. 
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concerns  regarding  air 
d  recommended 
sis  and  mitigation  to 
ion. 


ail 


ERP  No.  DB-j\FS-L65 155-00  Rating 
LO,  Northern  S  jotted  Owl  Project, 
Updated  inforn  ation  to  Amend  Selected 
Portions  of  the  Vquatic  Conservation 
Strategy,  (Part  c  f  the  Northwest  Forest 
Plan),  Protect  aiid  Restore  Watersheds, 
CA.  WA,  and  O  I. 


EFA 


3r(i 


Summary 
the  proposed  adtion 
EIS  should  confi 
statement  of  p 
additional  data 
and  recent  Stral|egy 
area,  and  a 
impacts  based 

Final  EISs 


prec  icti 


has  no  objections  to 
However,  the  final 
ider  a  more  specific 
ject  purpose,  include 
on  existing  conditions 
actions  in  the  Plan 
on  of  cumulative 
kev  threshold  levels. 


en 


FIIW- 


ERP  No.  F-; 
Reference  Post 
City  Road  Project 
Interchange  at 
City  Road  in  W 
Washington  Co 

Summarv: 


IP 


EPA 


regard  mg 


pre  ;en 


concerns 
alternatives 
meet  the  purpoie 
accommodating 
EPA  continues 
case,  one  build 
sufficient  for  an 


cl 


ERP  No.  F-: 
Canyon  Nation 
Watercraft  Rule 
Implementatior , 
County.  AZ  anc 
Juan  and  Way 


,'n( 
EPA 


Stite 


Summary: 
environmental 
violations  of 
standards  and 
strategy.  While 
for  providing  ar 
alternative  then 
alternatives  thai 
analyzed. 

Dated:  July  22, 
Joseph  C.  Montgohiei 

Director.  NEPA 
of  Federal  Activii 
[FR  Doc.  03-1901 
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-I40175-UT, 
RP)  13  Interchange  and 
Construction  of  New 
13  between  1-15  and 
shington  City,  Funding, 
I  mty,  UT. 

has  environmental 
the  lack  of 
ted  in  the  FEIS  to 
and  need  of 
planned  future  growth. 
1  o  believe  that,  in  this 
ilternative  is  not 
adequate  EIS. 

N|»S-j65365-00,  Glen 
Area,  Personal 
Making, 

Lake  Powell,  Coconino 
Garfield.  Kane,  San 
Counties,  UT. 


continued  to  express 
(  oncerns  about  potential 

water  quality 
s  jggested  a  compliance 
:PA  commends  the  NPS 
improved  preferred 
were  other  reasonable 
should  have  been 

00,3. 

Cl  mpliance  Division,  Office 

it  I  !?S. 

D  Filed  7-24-03;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6642-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/ nepa/ . 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  July  14,  2003  Through  July  18, 
2003 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030330.  Draft  EIS.  AFS.  CO, 
Copper  Mountain  Resort  Trails  and 
Facilities  Improvements, 
Implementation,  Special  Use  Permit, 
white  River  National  Forest,  Dillon 
Ranger  District,  Summit  County,  CO, 
Comment  Period  Ends:  September  8, 
2003,  Contact:  Michael  Liu  (970)  468- 
5400. 

EIS  No.  030331,  Final  EIS,  AFS,  CA. 
Blue  Fire  Forest  Recover}'  Project, 
Proposal  to  Move  the  Existing 
Condition  Caused  by  the  Blue  Fire  of 
2001  Towards  the  E)esired  Condition, 
Modoc  National  Forest,  Warner 
Mountain  Ranger  District,  Lassen  and 
Modoc  Counties,  Wait  Period  Ends: 
August  25,  2003,  Contact:  Edith 
Asrow  (530)  279-6116.  This 
document  is  available  on  the  Internet 
at:  http://wv\'w.fs.fed. us/r5/modoc/ 
publications/Bluefeis.shtml. 

EIS  No.  030332,  Final  EIS,  AFS,  CO. 
Trout-West  Hazardous  Fuels 
Reduction  Project,  Proposed  Action  to 
Reduce  Fuels,  Pike-San  Isabel 
National  Forest,  Trout  and  West  Creek 
Watersheds,  Teller.  El  Paso  and 
Douglas  Counties,  CO,  Wait  Period 
Ends:  August  25,  2003,  Contact: 
Rochelle  Desser  (541)  592^075.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed.us/r2/psicc/fpl/ 
twest.htm. 

EIS  No.  030333,  Draft  EIS.  IBR,  CA, 
Battle  Creek  Salmon  and  Steelhead 
Restoration  Project,  Restoring  Habitat 
in  Battle  Creek  and  Tributaries, 
License  Amendment  Issuance, 
Implementation,  Tehama  and  Shasta 
Counties,  CA,  Comment  Period  Ends: 
September  22,  2003.  Contact:  Mary 
Marshall  (916)  978-5248. 

EIS  No.  030334,  Final  EIS,  AFS,  OR, 
Metolius  Basin  Forest  Management 
Project,  Fuel  Reduction  and  Forest 
Health  Management  Activities, 
Implementation,  Deschutes  National 
Forest,  Sisters  Ranger  District, 
Jefferson  County,  OR,  Wait  Period 
Ends:  August  25,  2003,  Contact:  Kris 
Martinson  (541)  549-7730. 


EIS  No.  030335,  Draft  EIS,  AFS,  WA, 
Gotchen  Risk  Reduction  and 
Restoration  Project,  Implementation, 
Mount  Adams  Ranger  District.  Gifford 
Pinchot  National  Forest,  Skamania 
and  Yakima  Counties,  WA,  Comment 
Period  Ends:  September  8,  2003, 
Contact:  Julie  Knutson  (509)  395- 
3410. 

EIS  No.  030336,  Final  EIS.  AFS.  MT. 
Management  Area  1 1  Snowmobile 
Use  Areas  on  the  Seeley  Lake  Ranger 
District,  Implementation,  Lola 
National  Forest,  Missoula  and  Powell 
Counties,  MT,  Wait  Period  Ends: 
August  25,  2003,  Contact:  Timothy 
Love (406)  677-2233. 

EIS  No.  030337,  Draft  EIS,  AFS.  OR,  Mt. 
Ashland  Ski  Area  Expansion,  Site 
Specific  Project,  Maintenance  and 
Enhancements  of  Environmental 
Resources,  Implementation,  Special 
Use  Permit,  Ashland  Ranger  District, 
Rogue  River  National  Forest  and  Scott 
River  Ranger  District,  Klamath 
National  Forest,  Jackson  County,  OR, 
Comment  Period  Ends:  September  23, 
2003,  Contact:  John  Schuyler  (541) 
482—3333. 

EIS  No.  030338,  Draft  EIS,  FRC,  OR. 
Bull  Run  Hydroelectric  Project  (FERC 
No. 477-024).  Proposal  to 
Decommission  Bull  Run  Project,  and 
Remove  Facilities  Project,  Including  ' 
Marmot  Dam,  Little  Sandy  Diversion 
Dam  and  Roslyn  Lake.  Application  to 
Surrender  its  License),  Sandy,  Little 
Sandy,  Bull  Run  Rivers,  Town  of 
Sandy,  Clackamas  County,  MS, 
Comment  Period  Ends:  September  8, 
2003.  Contact:  Alan  Mitchnick  (202) 
502-6074.  This  document  is  available 
on  the  Internet  at:  http:// 
w^M\'.  fere. gov. 

EIS  No.  030339,  Draft  Supplement,  FTA, 
NJ.  Newark-Elizabeth  Rail  Link- 
Elizabeth  Segment  to  Document  the 
Social,  Economic  and  Transportation 
Impact  of  the  5.8  mile  Light  Rail 
Transit  (LRT)  Alignment,  Minimal 
Operable  Segment  3  (MOS-3),  City  of 
Elizabeth,  Union  County,  NJ, 
Comment  Period  Ends:  September  8, 
2003,  Contact:  Irwin  B.  Kessman  (212) 
668-2170. 

EIS  No.  030340,  Draft  Supplement,  SCS, 
MS,  Town  Creek  Watershed  Project, 
To  Address  the  Impact  of  Installing 
the  Floodwater  Retarding  Structures 
(FWRS)  No.  1,  5,  8,  and  59  and  to 
Delete  FWRS  No.  lOA,  Lee,  Pontotoc, 
Prentiss,  and  Union  Counties,  MS, 
Comment  Period  Ends:  September  8, 
2003,  Contact:  Homer  L.  Wilkes  (601) 
965-5205. 

Amended  Notices 

EIS  No.  030313,  Draft  EIS,  NPS,  NY.  NJ. 
Ellis  Island  and  Statue  of  Liberty 
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National  Monument  Development 
Concept  Plan,  Long-Term 
Rehabilitation  and  Reuse  for  Historic 
Buildings,  Implementation,  New  York 
Harbor,  NY  and  NJ,  Comment  Period 
Ends:  September  12,  2003,  Contact: 
Cynthia  Garrett  (212)  363-3206  ext. 
100.  Revision  of  FR  Notice  Published 
on  7/11/2003:  Correction  to  Contact 
Person  Name  and  Telephone  Number. 
EIS  No.  030327,  Draft  EIS,  FRC,  CT, 
Housatonic  River  Hydroelectric 
Project.  Application  to  Relicense 
Existing  Licenses  for  Housatonic 
Project  No.  2576-022  and  the  Falls 
Village  Project  No.  2597-019, 
Housatonic  River  Basin,  Fairfield, 
New  Haven  and  Litchfield  Counties, 
CT,  Comment  Period  Ends:  September 
16,  2003,  Contact:  Jack  Duckworth 
(202)  502-6392.  Revision  of  FR  Notice 
Published  on  7/18/2003:  CBQ 
Comment  Period  Ending  9/2/2003  has 
been  Corrected  to  9/16/2003. 

Dated:  July  22.  2003. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  0,3-19009  Filed  7-24-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0231;  FRL-7315-6] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Fenridazone 
Potassium  Pesticide  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by  a 


registrant  to  voluntarily  cancel  a  certain 
pesticide  registration. 
DATES:  Unless  the  Agency  receives  any 
substantive  comments  within  the 
comment  period  that  would  merit  its 
further  review  of  this  request,  or  the 
request  has  been  withdrawn  by  August 
25,  2003,  EPA  intends  to  issue  an  order 
canceling  the  registration  at  the  close  of 
the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demson  Fuller,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
8062;  e-mail  address: 
fuller. demson@epamail.epa.. gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
imgeneral.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0231.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 


or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  'Federal  Register"  listings  at 
http://wvnv.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  a  request  from  the  registrant 
to  cancel  its  EPA  Registration  for  the 
pesticide  product  containing  the  active 
ingredient,  fennridazone  potassium.  The 
technical  registrant,  Monsanto  Company 
submitted  a  letter  to  the  Agency  on  May 
20,  2003,  requesting  a  voluntary 
cancellation  of  their  only  registration  for 
the  product  containing  fenridazone 
potassium.  This  registration  is  listed  in 
the  following  Table  1. 


Table  1  .—Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


524^53 


Product  Name 


Hybrex  2LC  Chemical 
Hybridizing  Agent 


Chemical  Name 


Fenridazone  potassium 


Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  voluntary  cancellation,  EPA 
must  provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation.  In  addition,  section 


6(f)(1)(C)  of  FIFRA  requires  that  EPA 
provide  a  180-day  comment  period  on 
a  request  for  voluntary  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless:  (1)  The 
registrants  request  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 


the  environment.  The  registrant  has 
requested  that  EPA  waive  the  180-day 
comment  period.  EPA  is  granting  the 
registrants'  request  to  waive  the  180- 
day  comment  period.  Therefore,  EPA 
will  provide  a  30-day  commit  period 
on  the  proposed  requests.  EPA 
anticipates  granting  the  cancellation 
request  shortly  after  the  end  of  the  30- 
day  comment  period  for  this  notice 
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unless  the  Ag^cy 
comments  wit]  lin 
that  would  merit 
request.  The 
cancellation 
in  Table  1.  of 


receives  substantive 
the  comment  period 
further  review  of  the 
r^istration  for  which 

requested  is  identified 
unit. 


wis : 
t  lis 


Unless  a 
registrant  wi 
of  this  notice, 
canceling  this 
pesticide  or 
retention  of  a 
the  applicable 
this  30-day 

Table  2  of 
and  address 
of  the  product 


reqtiest  is  withdrawn  by  the 
th  n  30  days  of  publication 
(irders  will  be  issued 
egistration.  Users  of  this 
an  ^one  else  desiring  the 
r  jgistration  should  contact 
registrant  directly  during 
pe  iod. 


th  s  unit  includes  the  name 
of  record  for  the  registrant 
n  Table  1  of  this  unit. 


Table  2.— R^istrants  Requesting 
VOLUNTiJiRY  Cancellation 


EPA  Company 


No. 


524 


Company  Name 
and  Address 


Monsanto 

Company 
600  13th  Street, 

NW 
Suite  600 
Washington,  DC 

20005 


m.  What  is  the 
Taking  this  Action? 


Agency's  Authority  for 


)  of  FIFRA  provides  that 
pesticide  product  may 
that  any  of  its 
stk-ations  be  canceled. 
)rovides  that,  before 
(  quest,  EPA  must  publish 
pt  of  any  such  request 
(agister.  Thereafter,  the 
:  nay  approve  such  a 


Section  6(f)( 
a  registrant  of ; 
at  any  time  request 
pesticide  regi 
FIFRA  further 
acting  on  the  r 
a  notice  of  rece  i 
in  the  Federal 
Administrator 
request. 

IV.  Froceduresjfor  Withdrawal  of 
Request 

Registrants  v  ho  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdraw  d  in  writing  to  the 
person  listed  u  ider  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  August  25.  2003.  This  written 
withdrawal  of  I  he  request  for 
cancellation  wi  11  apply  only  to  the 
applicable  FIFI A  section  6(f)(1)  request 
listed  in  this  nt  tice.  If  the  product(s) 
have  been  subji  (ct  to  a  previous 
cancellation  ac  ion,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  Th  3  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistrati on  fees  due,  and  to  fulfdl 
any  applicable  unsatisfied  data 
requirements. 


V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  order  effecting  this  requested 
cancellation  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26,  1991  (56  FR  29362)  (FRI^ 
3846-4).  Exceptions  to  this  general  rule 
will  be  made  if  a  product  poses  a  risk 
concern,  or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  Data  Call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currenUy  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

In  the  letter  the  Agency  received  from 
the  registrant  on  May  20,  2003,  the 
registrant  stated  that  the  Hybrex  2LC 
Chemical  Hybridizing  product  has  not 
been  sold  since  1989  nor  has  the 
chemical  ever  been  distributed. 
Therefore,  no  products  should  be  in  the 
channels  of  trade. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  July  18,  2003. 

Richard  P.  Keigwin,  |r.. 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-19007  Filed  7-24-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  98-67;  DA  03-2332] 

Notice  of  Certification  of  State 
Telecommunications  Relay  Service 
(TRS)  Programs 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  document 
is  to  notify  state  Telecommunications 
Relay  Service  (TRS)  programs  that 
certification  of  their  program  has  been 
granted  through  July  26,  2008.  Notice  is 
hereby  given  that  the  applications  for 
certification  of  state 
Telecommunications  Relay  Services 
(TRS)  programs  of  the  states  listed 
below  havp  been  granted,  subject  to  the 
condition  described  below,  pursuant  to 
Title  IV  of  the  Americans  with 
Disabilities  Act  (ADA),  47  U.S.C. 
225(f)(2),  and  section  64.605(b)  of  the 
Commission's  rules,  47  CFR  64.605(b). 
The  Commission  will  provide  further 
Public  Notice  of  the  certification  of  the 
remaining  applications  for  certification 
once  final  review  of  those  states' 
applications  has  been  completed.  On 
the  basis  of  the  state  applications,  the 
Commission  has  determined  that:  the 
TRS  program  of  the  states  meet  or 
exceed  all  operational,  technical,  and 
functional  minimum  standards 
contained  in  section  64.604  of  the 
Commission's  rules,  47  CFR  64.604;  the 
TRS  programs  of  the  listed  states  make 
available  adequate  procedures  and 
remedies  for  enforcing  the  requirements 
of  the  state  program;  and  the  "TRS 
programs  of  the  listed  states  in  no  way 
conflict  with  federal  law. 
DATES:  This  certification  shall  remain  in 
effect  for  a  five  year  period,  beginning 
July  26,  2003,  and  ending  July  25,  2008, 
pursuant  to  47  CFR  64.605(c). 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Myers,  (202)  418-2429  (voice), 
(202)  418-0464  (TTY),  or  e-mail 
Erica.Myers@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  DA  03-2332,  CC  Docket  No.  CC 
98-67,  released  July  16,  2003.  Copies  of 
applications  for  certification  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  applications  for  certification  are 
also  available  on  the  Commission's  web 
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site  at  http://www.fcc.gov/cgb/dro/ 
trs_by_state.html.  They  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.com. 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(Braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  Consumer  & 
Governmental  Affairs  Bureau,  at  (202) 
418-0531  (voice),  (202)418-7365 
(TTY).  This  Public  Notice  can  also  be 
downloaded  in  Text  and  ASCII  formats 
at:  http://www.fcc.gov/cgb/dro. 

Synopsis:  The  Commission  also  has 
determined  that,  where  applicable,  the 
intrastate  funding  mechanisms  of  the 
listed  states  are  labeled  in  a  manner  that 
promotes  national  understanding  of  TRS 
and  does  not  offend  the  public, 
consistent  with  section  64.605(d)  of  the 
Commission's  rules,  47  CFR  64.605(d). 

Because  the  Commission. may  adopt 
changes  to  the  rules  governing  relay 
programs,  including  state  relay 
programs,  the  certification  granted 
herein  is  conditioned  on  a 
demonstration  of  compliance  with  the 
new  rules  adopted  and  any  additional 
new  rules  that  are  adopted  by  the 
Commission.  The  Commission  will 
provide  guidance  to  the  states  on 
demonstrating  compliance  with  such 
rule  changes. 

This  certification,  as  conditioned 
herein,  shall  remain  in  effect  for  a  five 
year  period,  beginning  July  26,  2003, 
and  endirig  July  25,  2008,  pursuant  to  47 
CFR  64.605(c).  One  year  prior  to  the 
expiration  of  this  certification,  July  25, 
2007.  the  states  may  apply  for  renewal 
of  their  TRS  program  certification  by 
filing  demonstration  in  accordance  with 
the  Commission's  rules,  pursuant  to  47 
CFR  sections  64.605(a)  and  (b). 

Second  Group  of  States  Approved  for 
Certification 

File  No:  TRS-51-02,  Georgia  Public 

Utilities  Commission,  State  of  Georgia 
File  No:  TRS-07-02,  Kansas 

Corporation  Commission,  State  of 

Kansas 
File  No:  TRS-45-02,  New  Jersey  Board 

of  Utilities,  State  of  New  Jersey 
File  No:  TRS-11-02,  South  Carolina 

Budget  &  Control  Board,  State  of 

South  Carolina 
File  No:  TRS-22-02.  Hawaii  Public 

Utilities  Commission,  State  of  Hawaii 
File  No:  TRS-34-02,  Department  of 

Public  Utilities.  State  of 

Massachusetts 


File  No:  TRS-59-02,  Division  of  Public 
Utilities  and  Carriers,  State  of  Rhode 
Island 

Federal  Communications  Commission. 
Margaret  M.  Egler, 

Deputy  Chief.  Consumer  8r  Governmental 
Affairs  Bureau. 

(FR  Doc.  0.3-18972  Filed  7-24-0.3;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  Total  Bancshares,  Inc..  Miami, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  TotalBank,  Miami. 
Florida. 


Board  of  Governors  of  the  Federal  Reserve 
System.  lujy  21,  2003. 

Robert  deV.  Frierson, 

Deputy  Serretan- of  the  Board.     • 

[FR  Doc.  03-18983  Filed  7-24-03:  8:45  am] 

BILUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Research)  on  the 
Impact  of  Law  on  Public  Health, 
Program  Announcement  03049 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Research  on  the 
Impact  of  Law  on  Public  Health, 
Program  Announcement  03049. 

Times  and  Dates:  1  p.m.-l:30  p.m., 
August  11,  2003  (Open).  1:30  p.m.-5 
p.m.,  August  11,  2003  (Closed).  8:30 
a.m.-4  p.m.,  August  12.  2003  (Closed). 

Place:  Sheraton  Midtown  Colony 
Square  Hotel,  188  14th  Street  at 
Peachtree,  Atlanta.  GA  30361, 
Telephone  404.892.6000. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Title  5  U.S.C,  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Pub.  L.  92-463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement 
03049. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
F.  Karr,  Ph.D.,  Scientific  Review 
Administrator.  Public  Health  Practice 
Program  Office,  CDC.  4770  Buford 
Highway,  MS-K38,  Atlanta,  GA  30341. 
Telephone  770.488.2597. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 


44084 


Federal  Register / Vol.  68,  No.  143 /Friday,  July  25,  2003 /Notices 


2003. 


Dated:  |uly  21 
Alvin  Hall, 
Director,  Management 
Office.  Centers 
Prevention 
IFR  Doc.  0.3-189fe5  Filed  7-24-03:  8:45  am) 
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Department  and  other  Federal  policies 
and  regulations,  and  reports  to 
Congress;  (7)  controls  the  flow  of 
correspondence  and  official  documents 
entering  and  leaving  the  Agency;  (8) 
manages  the  National  Advisory  Council; 
and  (9)  supports  the  AHRQ  Ombuds. 

Center  for  Financing,  Access,  and 
Cost  Trends  (EC).  Conducts,  supports 
and  manages  studies  of  the  cost  and 
financing  of  health  care,  the  access  to 
health  care  services  and  related  trends. 
Develops  data  sets  to  support  policy  and 
behavioral  research  and  analyses.  These 
studies  and  data  development  activities 
are  designed  to  provide  health  care 
leaders  and  policymakers  with  the 
information  and  tools  they  need  to 
improve  decisions  on  health  care 
financing,  access,  coverage  and  cost. 
Specifically:  (1)  Conducts,  supports  and 
manages  research  and  analysis  of  trends 
and  patterns  of  health  expenditures, 
public  and  private  insurance  coverage, 
use  of  personal  health  services,  health 
status  and  access  to  care  for  the  general 
population  and  subgroups  of  policy 
interest;  (2)  conducts  and  manages 
health  sector  surveys  such  as  medical 
expenditure  surveys;  surveys  of  medical 
care  providers,  employers  and  other 
sources  of  insurance  coverage  and 
health  benefits:  and  surveys  of  the  use, 
cost,  and  financing  of  care  for  special 
populations:  (3)  collects,  reorganizes, 
and  analyzes  administrative  databases 
related  to  health  care  use,  health  status, 
cost  and  financing;  (4)  provides 
modeling  and  projections  of  health  care 
use,  status,  expenditures,  and  payments 
for  policy  research;  (5)  conducts  and 
supports  statistical  and  methodological 
research  on  siuA'ey  design,  sampling  and 
estimation  techniques,  and  data  quality: 
(6)  conducts  and  supports  surveys  and 
research  of  institutional  and  community 
based  long  term  care:  (7)  evaluates 
administrative  data  sets  for  intramural 
and  extramural  research  including 
policy  and  methodological  studies;  and 
(8)  builds  research  and  data  collection 
partnerships  with  the  health  care  sector, 
employers,  and  foundations,  and 
represents  the  Agency  in  meetings  with 
Federal  agencies  and  experts  on  health 
policy  issues  especially  issues  related  to 
health  expenditures,  access,  and 
insurance.  Federal  and  State  health  care 
programs. 

Division  of  Modeling  and  Simulation 
(ECB).  Provides  research,  models,  and 
data  bases  to  support  microsimulation 
analyses  of  household  impacts  and 
trends  in  health  expenditures  from 
health  policies  embodied  in  current  law 
and  from  health  care  policies  embodied 
in  generic  versions  of  proposed  health 
care  reforms.  Specifically:  (1)  Projects 
the  National  Medical  Expenditure 


Survey  and  the  Medical  Expenditure 
Panel  Survey  household  expenditure 
data  to  future  years;  (2)  aligns  the 
projected  household  expenditure  data  to 
the  Health  Care  Financing 
Administration's  National  Health 
Expenditures  by  type  of  health  service 
and  payment  source;  (3)  uses  a  variety 
of  outside  data  sources  to  project,  for 
example,  the  household  population. 
Medicaid  enrollees,  household  income, 
and  private  and  public  health  insurance 
benefits;  (4)  develops  and  updates  the 
Agency's  MEDSIM  microsimulation 
model's  software  to  estimate  current 
household  income  and  payroll  taxes, 
current  private  and  public  insurance 
coverage  and  benefits,  and  the  costs  and 
consequences  of  generic  versions  of 
proposed  health  care  reforms;  (5) 
provides  the  latest  versions  of  the 
projected  expenditure  data  bases  and 
associated  research  products  on  the 
Agency  home  page;  (6)  uses  MEDSIM 
and  its  data  bases  to  conduct  and 
publish  research  on  current  and 
proposed  health  policies  and  on  trends 
in  household  health  care  expenditures; 
and  (7)  provides  cost  and  distributional 
MEDSIM  estimates  of  specific  legislative 
health  care  reform  proposals  to  provide 
predecisional  guidance  to  requesting 
federal  officials. 

Division  of  Social  and  Economic 
Research  (ECC).  Provides  basic 
descriptive  and  behavioral  analyses  of 
the  population's  access  to,  use  of 
expenditures  and  sources  of  payment 
for  health  care;  the  availability  and  costs 
of  private  health  insurance  in  the 
employment-related  and  non-group 
markets:  the  population  enrolled  in 
public  health  insurance  coverage  and 
those  without  health  care  coverage:  and 
the  role  of  health  status  in  health  care 
use,  expenditures,  and  household 
decision-making,  and  in  health 
insurance  and  employment  choices. 
Specifically:  (1)  Provides  analytical 
input  to  the  design  and  development  of 
primary  data  collection  efforts  and 
research-related  data  bases:  (2)  develops 
a  research  agenda  related  to  health  care 
use.  expenditures,  access  to  care, 
sources  of  payment,  health  insurance, 
and  health  status;  (3)  conducts  applied 
research  in  these  areas  by  applying 
substantive  research  tools  from  the 
fields  of  health  services  research,  health 
economics,  medical  sociology,  public 
policy  analysis,  demography,  statistics 
and  econometrics;  (4)  disseminates 
research  findings  through  presentations 
at  conferences,  publications  in  peer 
reviewer  journals,  book  chapters,  and 
conference  volumes;  (5)  provides 
substantive  technical  expertise  on 
health  care  use,  expenditures,  and 
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insurance  coverage  to  other  units  within 
AHRQ,  other  governmental  imits, 
private  sector  research  institutions,  and 
by  serving  as  technical  reviewers  and 
advisors  to  scholarly  journals,  technical 
advisory  committees,  and  private  and 
public  sector  task  forces. 

Division  of  Statistical  Research  and 
Methods  (ECD).  Plans  and  conducts 
studies  on  statistical  methods  and  the 
use  of  statistics  in  survey  design  in 
health  services  research.  These  studies 
provide  the  bases  for  policy  research 
and  analysis  and  for  technical  assistance 
provided  to  other  Centers  and  Offices 
within  the  Agency.  Specifically:  (1) 
Identifies,  designs,  conducts,  and 
implements  statistical  research  and 
evaluation  studies  in  accordance  with 
the  Agency's  research  priorities;  (2) 
oversees  the  statistical  design  of  the 
National  Medical  Expenditure  Panel 
Survey  (MEPS);  and  (3)  conducts 
research  in  the  areas  of  survey  design, 
sampling,  estimation,  imputation,  the 
analysis  of  complex  survey  data,  and  the 
reduction  of  sources  of  sampling  and 
nonsampling  errors  in  the  design  of 
national  health  care  surveys. 

Division  of  Survey  Operations  (ECE). 
Plans,  implements  and  monitors  the 
fielding  of  CFACT  surveys.  Specifically: 
(1)  Develops  and  disseminates  public 
use  data  files  which  including  editing, 
imputation  and  estimation  tasks;  (2) 
assists  in  the  development  of  data 
reports  which  are  of  particular  interest 
to  the  Department  and  other  Federal. 
State  and  local  goverimient  agencies  as 
well  as  the  larger  research  community; 
and  (3)  moijitors  the  development  of 
Computer  Assisted  Personal 
Interviewing  (CAPI)  data  collection 
instruments. 

Center  for  Delivery,  Organization,  and 
Markets  (EH).  Provides  a  locus  of 
leadership  and  expertise  for  advances  in 
health  care  delivery,  organization,  and 
markets  through  research.  Specifically: 
(1)  Conducts,  supports,  and  manages  ' 
studies  designed  to  give  health  care 
leaders  and  policy  makers  the 
information  and  tools  they  need  to. 
improve  health  system  performance;  (2) 
generates  evidence  on  how  health  care 
delivery  and  organizational  dynamics 
affect  performance  through  qualitative 
and  quantitative  research,  delivery- 
based  research  networks,  data  and  tool 
development  and  other  state,  federal, 
and  private  partnerships;  (3)  examines 
the  impact  of  delivery  and 
organizational  attributes  and  changes — 
including  payer  mix,  delivery  sites, 
practice  patterns,  structure,  workforce, 
leadership,  governance  and  culture — 
across  acute,  community-based,  and 
long-term-care  settings;  (4)  studies  how 
market  forces  and  reactions  to  them — 


such  as  payment  methods  financial  and 
non-financial  incentives,  safety  net 
funding,  employer  purchasing 
strategies,  quality  measurement  and 
reporting,  and  regulations — influence 
performance;  and  (5)  represents  the 
Agency  in  meetings  with  Federal 
agencies  and  experts  on  health  policy 
issues  especially  those  related  to 
advancing  evidence-based  decision 
making  in  organizations  and  the  public 
policy  arena. 

Center  for  Outcomes  and  Evidence 
(Ef).  Conducts  and  supports  research 
and  assessment  of  health  care  practices, 
technologies,  processes,  and  systems. 
Specifically:  (1)  Conducts  and  supports 
research,  assessments,  and 
demonstrations  on  safety,  quality, 
effectiveness,  cost-effectiveness,  and 
other  relevant  attributes  of  health  care 
practices,  technologies,  processes  and 
systems;  (2)  facilitates  and  coordinates 
the  development  of  infrastructures  for 
collection,  analysis,  and  synthesis  of 
evidence  and  data  on  the  safety, 
effectiveness  and  quality  of  health  care 
practices,  technologies,  processes,  and 
systems;  (3)  serves  as  a  center  of 
excellence  for  methods  and 
measurement  development  for  the 
conduct  and  analysis  of  outcomes 
research,  cost  effectiveness  analysis,  and 
evidence-based  systematic  reviews  cmd 
technology  assessments;  (4)  serves  as  a 
source  of  evidence  based  information 
about  therapeutics,  technologies,  and 
healthcare  practices  for  clinical  and 
policy  decision  makers;  (5)  directs  and 
supports  research  on  and 
implementation  of  the  appropriate  use 
of  therapeutics  and  medical 
technologies,  including  preventing 
overuse,  under-use  and  adverse  effects; 
(6)  provides  an  array  of  tools  and 
products  to  promote  and  facilitate 
evidence-based  clinical  practices  and 
health  care  decision  making;  (7)  fosters 
partnerships  with  health  care  provides, 
insurers,  employers  and  consumers  to 
bring  about  sustainable  systemic  change 
to  implement  evidence-based  practices 
and  improve  patient  outcomes  and 
quality  of  care;  and  (8)  represents  the 
Agency  in  meetings  with  experts  and 
organizations  in  the  areas  of  outcomes 
research  and  evidence-based  medicine 
and  organizes  conferences  on  these 
topics. 

Center  for  Primary  Care.  Prevention, 
and  Clinical  Partnerships  (EK).  Expands 
the  knowledge  base  for  clinical 
providers  and  patients  and  to  assure  the 
translation  of  new  knowledge  and 
systems  improvement  into  primary  care 
practices.  Supports  and  conducts 
research  to  improve  the  access, 
effectiveness,  and  quality  of  primary 
and  preventive  health  care  services  in 


the  United  States.  Specifically:  (1) 
Supports  primary  care  practice-based 
research  networks  (PBRNs)  in  order  to 
investigate  questions  related  to 
community-based  practice  and  to 
improve  the  quality  of  primary  and 
preventive  care;  (2)  responsible  for  the 
rigorous  evaluation  of  clinical  research 
assessing  the  merits  of  preventive 
measures,  including  screening  tests, 
counseling,  immunizations,  and 
chemoprevention  through  the  United 
States  Preventive  Services  Task  Force; 
(3)  serves  as  the  Agency's  locus  for  the 
use  of  information  technology  to 
improve  health  care  and  facilitates  the 
evaluation  and  diffusion  of  effective 
information  technology  tools  into 
clinical  practice;  and  (4)  supports 
research  and  demonstrations  that- 
improve  healthcare  system 
preparedness  for  bioterrorism  and  other 
public  health  threats,  with  an  emphasis 
on  the  role  of  front-line  clinical 
providers. 

Center  for  Quality  Improvement  and 
Patient  Safety  (EL).  Works  to  improve 
the  qualit}'  and  safety  of  our  health  care 
system  through  research  an 
implementation  of  evidence. 
Specifically:  (1)  Conducts  and  supports 
research,  demonstrations,  and 
evaluations  of  the  quality  of  health  care 
and  patient  safety  across  our  health  care 
systems  and.  specifically,  for  priority 
populations:  (2)  conducts  and  supports 
research  on  the  measurement  of  health 
care  quality  and  promotes  the  use  of 
these  measures;  (3)  conducts  and 
supports  research  on  effective  ways  to 
improve  the  quality  of  health  care  and 
participates  in  the  dissemination  of  this 
knowledge;  (4)  evaluates  methods  for 
identifying,  preventing  and  ameliorating 
medical  errors  and  enhancing  patient 
safety;  (5)  designs,  conducts,  and 
supports  surveys  to  assess  the  quality  of 
and  patients'  experiences  with  health 
care  ser\'ices  and  systems;  (6)  develops 
and  disseminates  annual  reports  on 
health  care  quality,  disparities  and 
patient  safety;  (7)  provides  technical 
assistance  and  gathers  information  on 
the  use  of  quality  measures,  consumer 
and  patient  information,  and  reporting 
on  patient  safety  and  the  resulting 
effects;  (8)  supports  dissemination  and 
communication  activities  to  improve 
quality  of  care  and  patient  safety:  (9) 
partners  with  stake  holders  to 
implement  research  findings  and 
evidence  related  to  quality 
measurement,  quality  improvement  and 
patient  safety:  and  (10)  represents  the 
Agency  in  meetings  with  domestic  and 
international  experts  and  organizations 
concerned  with  measuring  and 
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evaluating  tha  quality  of  care  and 
enhancing  patient  safety. 

Office  of  Ccknmunications  and 
Knowledge  Transfer  (EN).  Designs, 
develops,  implements,  and  manages 
programs  for  qisseminating  the  results 
of  Agency  actijvities  with  the  goal  of 
chemging  audience  behavior. 
Specifically:  (i)  Communicates  the 
results  and  significance  of  health 
services  reseai  ch  and  other  AHRQ 
initiatives  to  t  le  health  care  industry, 
health  care  pr(  ividers,  consumers  and 
patients,  polic  y  makers,  researchers,  and 
the  media  vvitl  i  particular  emphasis  on 
communicatin  g  AHRQ  initiatives  in  the 
ways  each  of  t  lese  constituencies  are 
most  interestei  1  and  are  likely  to  lead  to 
behavior  chan  ;e;  (2)  manages  the 
editing,  public  ation,  and  information 
distribution  piocesses  of  the  Agency, 
including  Free  dom  of  Information  Act 
administratior :  (3)  provides  the 
administrative  support  for  reference 
services  and  tl  e  distribution  of 
technical  infot  mation  to  Agency  staff; 
(4)  manages  th  3  public  affairs  activities 
of  the  Agency.  Agency  clearinghouse  for 
responding  to  equests  for  information 
and  technical  iissistance.  and  a  program 
for  consumer  i  iformation  about  health 
care  research  f  ndings;  (5)  directs  a  user 
liaison  prograi  \  to  provide  health  care 
research  and  palicy  findings  to  Federal, 
State  and  loca  public  officials,  and 
other  audience  s  as  appropriate;  (6) 
evaluates  the  e  Ffectiveness  of  Agency 
dissemination  strategies  and 
implements  ch  anges  indicated  by  such 
evaluations;  ai  d  (7)  represents  the 
Agency  in  mee  tings  with  Department 
representative!  on  press  releases,  media 
events,  and  pu  jlication  clearance. 

division  ofFrint  and  Electronic 
Publishing  (EB  3j.  Responsible  for 
disseminating  \HRQ's  many  and  varied 
informational   iroducts. Ensures  that 
findings  and  ii  formation  from 
conducted  or  f  mded  by  AHRQ  are 
created  in  forn  s  useful  to  intended 
recipients.  Specifically:  (1)  Produces 
information  pr  )ducts  in  a  variety  of 
print  and  elect  onic  formats  that  are 
scientifically  b  jund  and  appropriately 
targeted  to  various  audiences;  (2)  edits 
and  controls  tli  e  review  and  publication 
of  all  AHRQ  dc  cuments;  (3)  ensures 
proper  clearani  ;e  procedures  consistent 
the  Departmen  al  rules;  (4)  provides 
interfaces  with  the  Government  Printing 
Office  and  Nat  onal  Technical 
Information  Service;  (5)  organizes  and 
conducts  AHRi  J's  exhibits  program  and 
provides  confe  ence  support  services  to 
program  staff;  ( 6)  provides  and 
coordinates  gn  phics,  printing  and 
visual  aids  pro  luction  for  AHRQ;  (7) 
analyzes  AHRC  i  audiences  and 
information  ne  jds,  and  recommends 


information  products  that  meet  AHRQ's 
scientific  information  and 
dissemination  goals;  and  (8)  works  with 
and  assists  the  National  Library  of 
Medicine  in  efforts  to  improve  the 
availability  of  health  services 
information  to  the  public. 

Division  of  Public  Affairs  (ENC). 
Responsible  for  planning  and  carrying 
out  the  public  afiPairs  activities  the 
Agency.  Specifically:  (1)  Handles  AHRQ 
media  relations;  (2)  develops  health  care 
research  information  dissemination 
partnerships  with  other  Federal 
agencies,  provider  groups,  the 
continuing  education  and  continuing 
medical  education  communities,  and 
the  private  sector;  (3)  ensures  that 
findings  and  information  ft-om  research 
conducted  or  funded  by  AHRQ  are 
made  promptly  available  to  the  public 
and  private  sectors;  (4)  analyzes  AHRQ 
audiences  and  information  needs  and 
recommends  new  outreach/ 
dissemination  programs  and 
information  products  to  meet  AHRQ's 
scientific  information  and 
dissemination  goals  and  needs  of  AHRQ 
target  audiences;  (5)  recommends  the 
most  effective  and  efficient  approaches 
to  information  dissemination;  (6) 
develops  and  evaluates  the  effectiveness 
of  Agency  dissemination  strategies;  (7) 
manages  AHRQ's  publication 
clearinghouse;  (8)  responds  to  public 
inquires  about  AHRQ  and  its  research; 
(9)  makes  final  reports  of  Agency- 
supported  research  available  to  the 
public  through  the  National  Technical 
Information  Service;  and  (10)  carries  out 
AHRQ's  Freedom  of  Information  Act 
activities. 

Division  of  User  Liaison  and  Research 
Translation  (END).  Provides  direction 
and  coordination  of  the  Agency's 
program  to  define  the  issues,  problems, 
and  information  needs  of  selected  users 
of  health  services  research,  especially 
public  and  private  sector  policymakers, 
and  to  disseminate  to  them  relevant 
research  findings,  program  data,  and 
descriptive  information  related  to  the 
organization,  planning,  management, 
financing,  delivery,  evaluation,  and 
outcomes  of  health  services  at  the 
Federal,  state,  and  local  level. 
Specifically:  (1)  Develops  syntheses  of 
research  findings  focused  on  particular 
issues  dealing  with  policy  concerns  and 
operational  problems;  (2)  plans  and 
conducts  workshops  and  seminars  to 
provide  research  findings  and  related 
information  to  policymakers  and  other 
consumers  of  health  services  research  to 
allow  them  to  make  better  informed 
health  care  policy  decisions;  (3) 
maintains  liaison  with  State  and  local 
government  organizations,  public  policy 
organizations,  and  with  the  research 


community  and  receives  and 
appropriately  transmits  information 
which  may  impact  the  Agency's 
research  plan  and  priority  setting 
process;  (4)  formulates,  in  collaboration 
with  Agency  staff,  appropriate  policies 
and  activities  to  develop  effective 
linkages  with  potential  users  of  health 
services  research;  (5)  communicates 
information  regarding  user  research 
needs  to  the  Agency  Director  and 
appropriate  Agency  staff  to  ensure  user 
needs  are  adequately  addressed  in 
current  and  planned  Agency  project;  (6) 
develops  and  implements  mechanisms 
to  identify  and  contact  potential  users  of 
research  findings  and  related 
information;  (7)  plans  meetings  and 
coordinates  contacts  between  Agency 
staff  and  individual  users  and 
representatives  of  users'  groups  and 
organizations;  (8)  provides  assistance 
'  and  advice  to  other  Federal  agencies 
and  organizations  in  evaluating  the 
utility  of  Federally-sponsored  research 
to  State  and  local  government  officials; 
and  (9)  provides  technical  assistance  for 
the  design  and  implementation  of 
research  projects  undertaken  by  State 
and  local  governments. 

Office  of  Extramural  Research, 
Education,  and  Priority  Populations 
(EP).  Directs  the  scientific  review 
process  for  grants  and  Small  Business 
Innovation  Research  (SBIR)  contracts, 
manages  Agency  research  training 
programs,  evaluates  the  scientific 
contribution  of  proposed  and  on-going 
research,  demonstrations,  and 
evaluations,  and  supports  and  conducts 
health  services  research  on  priority 
populations.  Specifically:  (!)  Directs  the 
process  for  selecting,  reviewing,  and 
funding  grants  and  reviewing  SBIR 
contracts  for  scientific  merit  and 
program  relevance;  (2)  assigns  grant 
applications  to  Centers  and  Offices  for 
administrative  action;  (3)  manages  the 
process  for  making  funding  decisions 
for  grants;  (4)  directs  Agency  research 
training  and  career  development 
programs  and  implementation  of  the 
National  Research  Service  Award 
authority;  (5)  manages  the  committee 
management  and  scientific  integrity 
processes  for  the  intramural  and 
extramiural  programs  of  the  Agency;  (6) 
develops  and  coordinates- clearance  of 
peer  review  regulations,  as  required, 
policy  notices  and  program 
announcements;  (7)  facilitates  Agency- 
wide  communication  and  coordination 
regarding  extramural  policy,  planning, 
and  analysis;  (8)  represents  the  Agency 
in  meetings  with  experts  and 
organizations  on  issues  related  to  the 
administration  of  the  Agency's  scientific 
programs;  (9)  advises  the  Agency 
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leadership  on  matters  pertaining  to  the 
health  needs  and  health  care  of  priority 
populations,  including  scientific, 
ethical,  legal  and  policy  issues;  (10) 
prepares  the  agenda  for  priority 
populations  research — both  extramural 
and  intramural — through  the  Agency's 
strategic  planning  process,  needs 
assessments,  and  user  input;  (11)  serves 
as  an  expert  resource  within  the  Agency 
on  priority  populations  to  assist 
program  development  and  participates 
in  the  development  of  policies  and 
programs  to  implement  the  Agency's 
priority  populations  agenda;  (12)  fosters 
new  knowledge,  tool,  talent,  and 
strategy  development  related  to  priority 
populations  by  recommending,  leading, 
coordinating  and  conducting  new 
initiatives,  including  intramural 
initiatives;  (13)  works  in  partnership 
with  other  Centers  and  Offices  to  design 
and  implement  efforts  to  translate, 
disseminate,  and  implement  evidence- 
based  initiatives  and  programs  to 
improve  health  care  for  priority 
populations;  (14)  evaluates  the  degree  to 
which  the  Agency  is  meeting  its  goals 
for  priority  populations;  (15)  provides 
national  expertise  to  Agency  staff  and 
Agency  partners  on  priority  populations 
issues,  establishing  and  maintaining 
liaison  with  other  knowledgeable  or 
concerned  agencies,  governments  and 
organizations;  (16)  establishes  new 
contacts  and  cultivates  present  ones 
with  external  groups  (a)  To  spur 
increased  awareness  and  emphasis  on 
priority  populations  within  the  health 
services  research,  health  care  policy, 
and  health  care  delivery  communities, 
(b)  to  partner  with  organizations  and 
agencies  to  expand  research  on  priority 
populations,  thereby  securing  additional 
resources  for  these  activities,  and  (c)  to 
build  research  and  implementation 
capacity  on  priority  populations;  and 
(17)  enhances  the  visibility  of  the 
Agency  in  priority  populations  through 
frequent  presence  and  delivery  of 
speeches  and  scientific  presentations  of 
meetings  of  relevance  to  the  field  and  to 
AHRQ's  mission. 

Division  of  Research  Education  (EPB). 
Develops,  implements,  and  evaluates  a 
comprehensive  extramural  health 
services  research  education  program 
which  supports  the  career  development 
of  predoctoral  and  postdoctoral 
students.  Specifically:  (1)  Manages  the 
AHRQ  research  education/training 
portfolio,  which  includes  National 
Research  Service  Award  (NRSA) 
institutional  training  grants,  NRSA 
individual  postdoctoral  training  grants, 
dissertation  training  grants,  and 
incentive  innovation  awards;  (2) 
establishes  systems/mechanisms  to 


monitor  the  external  health  care 
environment  for  research  needs  of 
potential  private  and  public  sector 
employers  and  to  anticipate  special 
training  needs;  (3)  implements  new 
programs  and  support  mechanisms,  and 
modifies  existing  ones  to  meet  changing 
needs;  (4)  develops  and  manages 
activities  intended  to  evaluate  the 
effects  of  past  investments  in  health 
services  research  training  by  examining 
career  patterns,  publication  records,  and 
research  productivity  of  persons 
supported  by  AHRQ;  (5)  promotes 
visibility  for  the  field  of  health  ser\'ices 
research  and  the  availability  of  training 
support  through  a  variety  of 
mechanisms;  (6)  keeps  abreast  of 
Department  policies  and  procedures 
which  pertain  to  extramural  research 
education  training,  and  assures 
compliance  at  the  AHRQ  level;  and  (7) 
works  with  AHRQ  leadership  to  sure 
communication  and  collaboration 
between  ORREP  and  program  centers 
with  an  interest  in  research  education. 

Division  of  Scientific  Review  (EPCj. 
Plans  and  carries  out  the  scientific 
review  for  all  AHRQ  extramural 
research  grants  and  SBIR  proposals. 
Specifically;  (1)  Assures  compliance 
with  organizational,  regulatory,  and 
policy  aspects  of  peer  review;  (2) 
determines  review  requirements  for 
standing  study  sections  and  special 
emphasis  panels;  (3)  anticipates  needs/ 
changes  regarding  the  charters  of 
standing  study  sections,  establishes  and 
implements  procedures  for  chartering 
study  sections,  filling  study  section 
vacancies  and  appointing  new  members 
and  chairpersons,  orient  new  reviewers 
to  peer  review  processes;  (4)  advises 
Agency  staff  on  peer  review  processes 
and  grant  solicitations;  (5)  keeps  abreast 
of  departmental,  especially  NIH, 
policies  and  procedures  regarding  peer 
review  to  assure  compatibility  of  AHRQ 
processes;  (6)  interacts  with  the  health 
services  research  community  and  keeps 
abreast  of  emergent  research 
developments  as  they  relate  to  review 
planning;  (7)  establishes  and  maintains 
continuous  quality  monitoring  and 
improvement  activities;  and  (8) 
coordinates  funding  meetings  and 
relevant  follow-up  activities. 

Division  of  Priority  Populations 
Research  (EPD).  Coordinates,  supports, 
manages  and  conducts  health  services 
research  on  priority  populations. 
Specifically:  (1)  Advises  the  Agency 
leadership  on  matters  pertaining  to  the 
health  needs  and  health  care  of  priority 
populations,  including  scientific, 
ethical,  legal  and  policy  issues;  (2) 
prepares  the  agenda  for  priority 
populations  research  through  the 
Agency's  strategic  planning  process. 


needs  assessment,  and  user  input;  (3) 
serves  as  an  expert  resource  within  the 
Agency  on  priority  populations  to  assist 
program  developments  and  participates 
in  the  development  of  policies  and 
programs  to  implement  the  Agency's 
priority  populations  agenda;  (4)  fosters 
new  knowledge,  tool,  and  talent 
development  related  to  priority 
populations  by  recommending,  leading, 
coordinating  and  conducting  new 
initiatives;  (5)  assists  in  the  translation, 
dissemination,  and  application  of 
Agency  initiatives  and  programs  to 
improve  health  care  for  priority 
populations;  (6)  evaluates  the  degree  to 
which  the  Agency  is  meeting  its  goals 
for  priority  populations  research;  (7) 
provides  national  expertise  to  Agency 
staff  and  Agency  partners  on  priority 
populations  issues,  establishing  and 
maintaining  liaison  with  other 
knowledgeable  or  concerned  agencies, 
governments  and  organizations;  (8) 
establishes  new  contacts  and  cultivates 
present  ones  with  external  groups  (a)  To 
spur  increased  awareness  and  emphasis 
on  priority  populations  within  the 
health  services  research  community,  (b) 
to  partner  with  organizations  and 
agencies  to  expand  research  on  priority 
populations,  thereby  securing  additional 
resources  for  the  these  activities,  and  (c) 
build  the  research  capacity  on  priority 
populations;  and  (9)  enhances  the 
visibility  of  the  Agency  in  priority 
populations  research.  ^ 

Office  of  Performance,  Accountability, 
Resources,  and  Technology  (EQ).  Directs 
and  coordinates  Agency-wide  program 
planning  and  evaluation  activities  and 
administrative  operations.  Specifically: 
(1)  Ensures  program  planning  is 
integrated  with  budget  formulation  and 
performance  and  serves  as  the  Agency's 
focal  point  for  Goverimient  Performance 
and  Results  Act  activities;  (2)  plans  and 
directs  financial  management  activities 
including  budget  formulation, 
presentation,  and  execution  functions 
and  supports  linking  of  the  budget  and 
planning  processes;  (3)  provides  human 
resource  consultation  services  regarding 
all  aspects  of  personnel  management, 
workforce  plaiming  and  restructuring, 
and  the  allocation  and  utilization  of 
personnel  resources;  (4)  provides 
organizational  and  management 
analysis,  develops  operating  policies 
and  procedures,  and  implements  and 
carries  out  Agency  management 
programs  and  policies;  (5)  coordinates 
the  Agency's  Federal  Managers' 
Financial  Integrity  Act,  competitive 
sourcing  and  FAIR  Act,  and  Privacy  Act 
activities;  (6)  conducts  all  business 
management  aspects  of  the  review, 
negotiation,  award,  and  administration 
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servi ces 


of  Agency 
agreements, 
the  analysis, 
and  operatic^ 
Agency's 
infrastructuK  i 
systems;  (8) 
support 
acquisition 
maintenance 
and  space. 

These  c 
of  signature. 

Dated:  July 
Carolyn  M. 
Director. 
[FR  Doc.  03-1 


rei  earch ; 


grants,  cooperative 
iind  contracts;  (7)  manages 
selection,  implementation, 
of  all  aspects  of  the 
inf(irmation  technology 

and  telecommunication 
rovides  other  Agency 
including  the 
ihanagement,  and 
of  supplies,  equipment, 

hai  ges  are  effective  upon  date 

a ,  2003. 
Cl<  ncy, 


i  91 1  Filed  7-24-03;  8:45  am] 


BILUNG  CODE  411  O-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  C 
Prevention 


[Program  Ann(  luncement  04012] 


HIV  Pt-eventi^n 
Availability 


A  notice  an  nouncing  the  availability 
of  fiscal  year  FY)  2004  funds  for 
cooperative  a  jreements  for  HIV 
prevention  pi  ojects  was  published  in 
the  Federal  R  egister  July  10,  2003, 
Volume  68,  N  umber  132,  pages  41138- 
41147.  The  notice  is  amended  as 
follows: 


On  page  41 
"F.  Applicatiun 
paragraph,  in  ;ert 
"Beginning  0  Dtober 
will  be  requir  ;d 
Bradstreet  (DVNS) 
a  grant  or 
the  Federal  a 
number  is  a 
number, 
business 
number  is 
Proactively 
the  current 
receipt  and 
after  Septemh  sr 
number,  accejs 

IVWW. 

866-705-571 


eas  y 
olit 


time  • 


Dated:  July  2   .  2003. 
Sandra  R.  Man  ling 

Director.  Procu  ement 
Centers  for  Dise  a 
[FR  Doc.  03-1 8P 

BILLING  CODE  416fe- 


Isease  Control  and 


Projects;  Notice  of 
Funds  Amendment 


140,  first  column.  Section 
Content."  first 
the  following. 

1,  2003,  applicants 
to  have  a  Dun  and 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Research  To  Improve 
Smoke  Alarm  Maintenance  and 
Function,  Program  Announcement 
03100;  Correction 

Summary:  This  notice  was  published 
in  the  Federal  Register  on  July  11,  2003, 
Volume  68,  Number  133,  Page  41374. 
The  meeting  date,  time,  and  location 
have  been  revised. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Research  to 
Improve  Smoke  Alarm  Maintenance  and 
Function,  Program  Announcement 
03100. 

Action:  The  meeting  times  and  dates 
have  been  revised  as  follows: 

Times  and  Dates:  10  a.m.-10:15  a.m., 
July  28,  2003  (Open);  10:15  a.m.-4  p.m., 
July  28,  2003  (Closed). 

Place:  Teleconference  Number  1-800- 
988-9352  passcode  Unintentional  for 
the  Open  portion  of  the  meeting. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  Section  552b(c) 
(4)  and  (6),  Title  5  U.S.C,  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Public  Law  92- 
463. 

Note:  Due  to  administrative  delays,  this 
corrected  Federal  Register  Notice  is  being 
published  less  than  15  days  before  the  date 
of  the  meeting. 

Matters  To  Be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement 
03100. 

Contact  Person  for  More  Information: 
Jean  Langlois,  Sc.D.,  Epidemiologist, 
Division  of  Injury  and  Disability 
Outcomes  and  Programs,  National 
Center  for  Injury  Prevention  and 
Control.  CDC,  4770  Buford  Highway, 
NE.,  Atlanta,  GA  30341;  telephone  " 
770.488.1478. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 


and  the  Agency  for  Toxic  Substances     , 
and  Disease  Registry. 

Dated:  July  22,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  03-19054  Filed  7-23-03;  10:54  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3124-WN] 

Medicare  Program;  Withdrawal  of 
Medicare  Coverage  of  Multiple-Seizure 
Electroconvulsive  Therapy, 
Electrodiagnostic  Sensory  Nerve 
Conduction  Threshold  Testing,  and 
Noncontact  Normothermic  Wound 
Therapy 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  our 
decisions  previously  set  forth  in 
program  instructions  to  withdraw 
Medicare  coverage  for  multiple-seizure 
electroconvulsive  therapy  (sometimes 
referred  to  as  multiple  electroconvulsive 
therapy),  electrodiagnostic  sensory 
nerve  conduction  threshold  testing,  and 
noncontact  normothermic  wound 
therapy. 

DATES:  This  notice  provides  Federal 
Register  confirmation  of  the  coverage 
withdrawals  previously  published  as 
program  instructions  effective  April  1, 
2003,  for  multiple-seizure 
electroconvulsive  therapy,  October  1. 
2002,  for  electrodiagnostic  sensory 
nerve  conduction  threshold  testing,  and 
July  1,  2002,  for  noncontact 
normothermic  wound  therapy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Norris  (410-786-8022)  for 
multiple-seizure  electroconvulsive 
therapy.  Lorrie  Ballantine  (410-786- 
7543)  for  electrodiagnostic  sensory 
nerve  conduction  threshold  testing  and 
noncontact  normothermic  wound 
therapy. 

SUPPLEMENTARY  INFORMATION:  On  April 
27,  1999,  we  published  a  notice  in  the 
Federal  Register  (64  FR  22619)  that 
established  the  procedures  used  for 
making  national  coverage 
determinations  (NCDs).  The  April  27, 
1999  notice  also  described  the 
procedures  we  used  to  implement 
NCDs.  In  the  notice  we  stated  that  if  we 
chose  to  "withdraw  or  reduce  coverage 
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for  a  service,"  we  would  publish  the 
decision  as  a  general  notice  in  the 
Federal  Register  (64  FR  22624). 

Multiple-seizure  electroconvulsive 
therapy  (MECT),  sensory  nerve 
conduction  threshold  testing  (sNCT), 
and  noncontact  normothermic  wound 
therapy  (NNWT)  did  not  have  NCDs 
governing  Medicare  coverage  prior  to 
the  effective  dates  noted  above. 
Therefore,  coverage  for  each  of  these 
services  was  at  the  discretion  of  the 
local  Medicare  contractor. 

This  notices  restates  our  previous 
decisions,  announced  in  program 
instructions,  to  withdraw  coverage 
nationally  for  multiple-seizure 
electroconvulsive  therapy  (CR  2499,  TR 
AB-03-003,  01/10/03), 
electrodiagnostic  sensory  nerve 
conduction  threshold  testing  (CR  2153, 
TR  AB-02-066,  05/02/02),  and 
noncontact  normothermic  wound 
therapy  (CR  2027,  TR  AB-02-025,  02/ 
15/02).  Medicare  has  not  covered 
multiple-seizure  electroconvulsive 
therapy,  electrodiagnostic  sensory  nerve 
conduction  threshold  testing,  and 
noncontact  normothermic  wound 
therapy  as  of  the  effective  dates  noted 
above. 

Multiple-Seizure  Electroconvulsive 
Therapy  (MECT) 

We  have  examined  the  medical  and 
scientific  evidence  as  well  as  the 
additional  information  obtained  as  a 
result  of  our  own  investigation.  We  have 
determined  that  the  available  evidence 
is  adequate  to  conclude  that  MECT  may 
pose  additional  safety  risks  over 
conventional  electroconvulsive  therapy 
(ECT)  for  patients  with  affective 
disorders  or  other  psychiatric  disorders 
without  a  balancing  clinical  benefit. 

We  have  also  found  that  the  available 
evidence,  limited  to  case  reports,  is  not 
adequate  to  conclude  that  non-routine 
use  of  MECT  is  warranted  for  medical 
conditions  such  as  neuroleptic 
malignant  syndrome  and  intractable 
seiziires  that  do  not  respond  to  other 
therapies. 

Therefore,  MECT  (including  the 
practice  of  routinely  initiating  treatment 
with  double-seiziu-e  ECT)  is  considered 
not  reasonable  and  necessary  for  the 
treatment  of  psychiatric  and  non- 
psychiatric  conditions  in  the  Medicare 
population. 

Sensory  Nerve  Conduction  Threshold 
Testing  (sNCT) 

The  available  scientific  evidence  is 
not  adequate  to  demonstrate  the 
accuracy  of  sNCT  or  the  accuracy  of 
sNCT  as  compared  to  nerve  conduction 
studies  (NCS).  Unlike  NCS,  sNCT  does 
not  assess  the  integrity  of  motor  nerves. 


which  is  important  in  evaluating  some 
patient  populations,  such  as  diabetics. 
In  addition,  it  is  not  evident  that  sNCT 
offers  any  diagnostic  advantages  over  a 
history  and  physical  examination  in 
detecting  the  presence  of  a  neuropathy. 
There  are  also  no  clinical  studies  that 
we  identified  that  demonstrate  that  the 
use  of  sNCT  leads  to  changes  in  patient 
management  in  a  particular  Medicare 
subpopulation.  As  stated  in  42  CFR 
410.32,  a  diagnostic  test  is  not 
reasonable  and  necessary  unless  its 
results  are  used  by  the  treating 
physician  (who  also  orders  the  test)  in 
the  management  of  the  beneficiary's 
specific  medical  problem. 

In  our  discussions  with  experts,  we 
were  also  unable  to  identify  a 
subpopulation  with  whom  the  results  of 
sNCT  would  alter  medical  care.  We 
conclude  that  the  scientific  and  medical 
literature  does  not  demonstrate  that  the 
use  of  sNCT  to  diagnose  sensory 
neuropathies  in  Medicare  beneficiciries 
is  reasonable  and  necessar}'. 

Noncontact  Normothermic  Wound 
Therapy  (NNWT) 

The  medical  literature  does  not 
support  a  finding  that  NNWT  heals  any 
wound  type  better  than  conventional 
treatment.  While  the  submitted  studies 
support  better  healing,  due  to  serious 
methodological  weaknesses,  inadequate 
controls,  and  a  variety  of  biases,  the 
improved  outcomes  could  also  easily 
disappear  in  a  properly  controlled 
randomized  trial. 

We  have  decided  to  issue  a  national 
noncoverage  policy  for  all  uses  of 
NNWT  for  the  treatment  of  wounds 
because  the  medical  literature  is  not 
sufficient  to  support  a  NCD. 

For  complete  decision  memoranda 
providing  the  rationale  for  these 
withdrawals,  please  refer  to  http:// 
www.cms.gov/ncdr/ncdr_index.asp  on 
the  Internet  and  scroll  down  to  the 
appropriate  topic  under  completed 
determinations. 

Authority:  Sections  1862.  1869(b)(3),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1395y,  1395ff(b)(3).  and  1395hh). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  30, 2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 

Medicaid  Services. 

[FR  Doc.  03-18858  Filed  7-24-03;  8:45  am] 

BILLING  CODE  412a-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1260-N] 

Medicare  Program;  Meeting  of  the 
Advisory  Panel  on  Ambulatory 
Payment  Classification  Groups — 
August  22,  2003 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  Appendix  2),  this  notice 
announces  the  second  biannual  meeting 
of  the  Advisory  Panel  on  Ambulatory 
Payment  Classification  (APC)  Groups 
(the  Panel)  for  2003. 

The  purpose  of  the  Panel  is  to  review 
the  APC  groups  and  their  associated 
weights  and  to  advise  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  (the  Administrator) 
concerning  the  clinical  integrity  of  the 
APC  groups  and  their  associated 
weights.  The  advice  provided  by  the 
Panel  will  be  considered  as  CMS 
prepares  its  annual  updates  of  the 
hospital  outpatient  prospective  payment 
system  (OPPS)  through  rulemaking. 
DATES:  The  second  biannual  meeting  for 
2003  is  scheduled  for  Friday,  August  22, 
2003.  from  8  a.m.  to  5  p.m.  (e.d.t.). 
ADDRESSES:  The  meeting  will  be  held  in 
the  Multipurpose  Room,  1st  Floor,  at  the 
CMS  Central  Office,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
copies  of  the  charter,  for  inquiries 
regarding  these  meetings,  for  meeting 
registration,  and  for  submitting  oral 
presentations  or  written  agenda  items, 
contact  Shirl  Ackerman-Ross,  the 
meeting  coordinator  and  Designated 
Federal  Official,  CMS,  Center  for 
Medicare  Management,  Hospital 
Ambulatory  Policy  Group,  Division  of 
Outpatient  Care,  7500  Security 
Boulevard,  Mail  StopC4-05-17, 
Baltimore,  MD  21244-1850  or  phone 
(410)  786-4474.  Also,  please  refer  to  the 
CMS  Advisory  Committees'  Information 
Line  at  1-877-449-5659  (toll  free)  and  . 
(410)  786-9379  (local). 

For  additional  information  on  the 
APC  meeting  agenda  topics  and/or 
updates  to  the  Panel's  activities,  search 
our  Internet  Web  site:  http:// 
WHiv.cms.hhs.gov/faca/apc/defauIt.asp. 

To  submit  a  request  for  a  copy  of  the 
charter,  search  the  Internet  at  http:// 
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Background 

SUPPLEMENTARY  INFORMATION:  The 
Secretar>'  of  tiie  Department  of  Health 
and  Human  f  lervices  (the  Secretary)  is 
required  by  sjction  1833(t)(9)(A)  of  the 
Social  Securi  ty  Act  (the  Act),  as 
amended  by  ;ection  201(h)(1)(B)  and 
redesignated  t)y  section  202(a)(2)  of  the 
Balanced  Bu(  get  Refinement  Act 
(BBRA)of  19)9(Pub.  L.  106-113).  to 
establish  and  consult  with  an  expert, 
outside  advis  ory  panel  on  Ambulatory 
Payment  Cla!  sification  (AFC)  groups. 
The  Advisory  Panel  on  Ambulatory 
Payment  Clas  sification  Groups  (the 
Panel)  meets  up  to  three  times  annually 
to  review  the  APC  groups  and  to 
provide  techi  lical  advice  to  the 
Secretary  anc  to  the  Administrator  of 
the  Centers  fc  r  Medicare  &  Medicaid 
Services  (CM  5)  (the  Administrator) 
concerning  tl  e  clinical  integrity  of  the 
groups  and  tl  eir  associated  weights.  We 
will  consider  the  technical  advice 
provided  by  t  le  Panel  as  we  prepare  the 
proposed  ruh  that  proposes  changes  to 
the  Outpatier  t  Prospective  Payment 
System  (OPP: !)  for  the  next  calendar 
year. 

The  Panel  i  lay  consist  of  up  to  15 
representativi  ts  of  Medicare  providers 
that  are  subje  :t  to  the  OPPS  and  a  Chair. 
The  Adminis  rator  selected  the  Panel 
membership  )dsed  upon  either  self- 
nominations  I  )r  nominations  submitted 
by  providers  )r  organizations. 

The  Panel  jiresently  consists  of  the 
following  me  nbers  and  a  Chair:  Paul 
Rudolf,  M.D..  J.D.,  Chair,  a  CMS  medical 
officer;  Gene\  a  Craig,  R.N.,  M.A.;  Lora 
DeWald,  M.E  1.;  Robert  E.  Henkin,  M.D.; 
Stephen  T.  House,  M.D.;  Kathleen 
Kinslow,  C.R  N.A..  Ed.D.;  Mike  Metro,  " 
R.N..  B.S.;  Geald  V.  Naccarelli,  M.D.; 
and  Beverly  i..  Philip.  M.D. 

The  new  m  smbers  recently  appointed 
to  the  Panel  are:  Marilyn  Bedell.  M.S., 
R.N.,  O.C.N.;  \lbert  Brooks  Einstein.  Jr.. 
M.D.;  Lee  H.   lilborne,  M.D.,  M.P.H. 
(reappointmeit):  Frank  G.  Opelka,  M.D., 
F.A.C.S.;  Lyni  R.  Tomascik.  R.N., 
M.S.N.,  C.N.y'  .A.;  Timothy  Gene  Tyler, 
Pharm.D.;  an(  William  Van  Decker, 
M.D.  (reappointment). 

The  agenda  for  the  August  2003 
meeting  will  )rovide  for  discussion  and 
coihment  on  I  he  following  topics: 

•  Reconfigi  iration  of  APCs  (for 
example,  spli  ting  of  APCs.  moving 
Healthcare  Cc  mmon  Procedure  Coding 


System  (HCPCS)  codes  from  one  APC  to 
another,  and  moving  HCPCS  codes  from 
New  Technology  APCs  to  Clinical 
APCs). 

•  Evaluation  of  APC  weights. 

•  Packaging  devices  emd  drug  costs 
into  APCs:  methodology,  effect  on 
APCs,  and  need  for  reconfiguring  APCs 
based  upon  device  and  drug  packaging. 

•  Removal  of  procedures  from  the 
inpatient  list  for  pa3anent  under  the 
OPPS. 

•  Use  of  single  and  multiple 
procedure  claims  data. 

•  Packaging  of  HCPCS  codes. 

•  Other  technical  issues  concerning 
APC  structure. 

We  are  soliciting  comments  from  the 
public  on  specific  proposed  items 
falling  within  these  agenda  topics  for 
the  August  2003  Panel  meeting.  We  will 
consider  agenda  topics  for  this  meeting 
if  they  are  submitted  in  writing  and  fall 
within  the  agenda  topics  listed  above. 
We  urge  those  who  wish  to  comment  to 
send  comments  as  soon  as  possible,  but 
no  later  than  5  p.m.  (e.d.t.)  on  Thursday, 
August  14,  2003. 

The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Individuals  or  organizations 
wishing  to  make  5-minute  oral 
presentations  should  contact  the 
meeting  coordinator  by  5  p.m.  (e.d.t.)  on 
Thursday,  August  14,  2003,  in  order  to 
be  scheduled.  The  number  of  oral 
presentations  may  be  limited  by  the 
time  available.  Oral  presentations 
should  not  exceed  5  minutes. 

Persons  wishing  to  present  must 
submit  a  copy  of  the  presentation  and 
the  name,  address,  and  telephone 
number  of  the  presenter.  In  addition,  all 
presentations  must  contain,  at  a 
minimum,  the  following  supporting 
information  and  data: 

•  The  presenter's  financial 
relationship(s),  if  any,  with  any 
company  whose  products,  services,  or 
procedures  are  under  consideration. 

•  Physicians"  Current  Procedural 
Terminology  (CPT)  codes  involved. 

•  APC(s)  affected. 

•  Description  of  the  issue(s). 

•  Clinical  description  of  the  service 
under  discussion  (with  comparison  to 
other  services  within  the  APC). 

•  Recommendations  and  rationale  for 
change. 

•  Expected  outcome  of  change  and 
potential  consequences  of  not  making 
the  change. 

Submit  a  written  copy  of  the  oral 
remarks  or  written  agenda  items  to  the 
meeting  coordinator  listed  above  or 
electronically  to  the  address: 
outpatientpps@cms.hhs.gov.  Because  of 
staffing  and  resource  limitations,  we 
cannot  accept  comments  by  facsimile 


(FAX)  transmission  and  carmot 
acknowledge  or  respond  individually  to 
comments  we  receive. 

In  addition  to  formal  presentations, 
there  will  be  an  opportunity  during  the 
meeting  for  public  comment,  limited  to 
1  minute  for  each  individual  or 
organization. 

Persons  wishing  to  attend  this 
meeting,  which  is  located  on  Federal 
property,  must  call  the  meeting 
coordinator,  Shirl  Ackerman-Ross,  at 
(410)  786—4474,  to  register  in  advance 
no  later  than  Thursday,  August  14, 
2003.  Persons  attending  must  present  a 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel  before  they  will  be 
allowed  to  enter  the  building. 

Persons  who  are  not  registered  in 
advance  will  not  be  permitted  into  the 
building  and  will  not  be  permitted  to 
attend  the  meeting. 

A  member  of  our  staff  will  be 
stationed  at  the  Central  Building,  first- 
floor  lobby,  to  provide  assistance  to 
attendees.  Please  remember  that  all 
visitors  must  be  escorted  if  they  have 
business  in  areas  other  than  the  lower 
and  first  floor  levels  in  the  Central 
Building.  Parking  permits  and 
instructions  are  issued  upon  arrival  by 
the  guards  at  the  main  entrance. 

Special  Accommodation:  Individuals 
requiring  sign  language  interpretation  or 
other  special  accommodations  should 
send  a  request  for  these  services  to  the 
meeting  coordinator  by  Thursday, 
August  14,  2003. 

Authority:  Section  1833(t)  of  the  Act  (42 

y.S.C.  1395l(t),  as  amended  by  section  201(h) 
of  the  BBRA  of  1999  (Pub.  L.  106-113).  The 
Panel  is  governed  by  the  provisions  of  Pub. 
L.  92-463,  as  amended  (5  U.S.C.  Appendix 
2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  July  11,2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  & 

Medicaid  Services. 

[FR  Doc.  03-18857  Filed  7-24-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3117-N] 

Medicare  Program;  Meeting  of  the 
Medicare  Coverage  Advisory 
Committee— September  9,  2003 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Medicare 
Coverage  Advisory  Committee  (the 
Committee).  The  Committee  provides 
advice  and  recommendations  to  us 
about  clinical  issues.  The  Committee 
advises  us  on  whether  adequate 
evidence  exists  to  determine  whether 
specific  medical  items  and  services  are 
reasonable  and  necessary  under  the 
Medicare  statute.  The  Committee  will 
discuss  and  make  recommendations 
concerning  the  quality  of  the  evidence 
and  related  issues  for  the  use  of  ocular 
photodynamic  therapy  (OPT)  with 
verteporfin  in  routine  clinical  use  in  the 
population  of  Medicare  beneficiaries 
who  have  age-related  macular 
degeneration  (AMD)  and  occult  with  no 
classic  choroidal  neovascularization 
(CNV).  Notice  of  this  action  is  given 
under  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2,  section  lO(aHl) 
and  (a)(2)). 

DATES:  The  public  meeting  announced 
will  be  held  on  Tuesday,  September  9, 
2003  from  7:30  a.m.  until  3:30  p.m., 
e.d.t. 

Deadline  for  Presentations  and 
Comments:  Interested  persons  may 
present  data,  information,  or  views 
orally  or  in  writing,  on  issues  pending 
before  the  Committee.  Written 
presentations  and  comments  must  be 
submitted  to  the  Executive  Secretary, 
Michelle  Atkinson,  by  telephone  at  410- 
786-2881  or  by  e-mail  at 
matkinson@cms.hhs.gov  hy  August  21, 
2003,  5  p.m.,  e.d.t. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  notify  the  Executive  Secretar\' 
by  August  21, '2003  (see  FOR  FURTHER  ' 
INFORMATION  CONTACT). 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Inner  Harbor,  Room: 
Harbor  1,  12th  floor,  301  West  Lombard 
Street,  Baltimore,  MD  21201.  Refer  to 
Medicare  Coverage  Advisory  Committee 
meeting  if  making  reservations  through 
the  Holiday  Inn  Inner  Harbor. 


Presentations' and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Michelle  Atkinson  by 
telephone  at  410-786-2881,  by  e-mail  at 
matkinson@cms.hhs.gov,  or  by  mail  to 
the  Executive  Secretary,  Office  of 
Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services,  7500 
Seciu-ity  Boulevard,  Mail  Stop  Cl-09- 
06,  Baltimore,  MD  21244. 

Web  site:  You  may  access  up-to-date 
information  on  this  meeting  at  http:// 
WH'w.cms.gov/coverage. 

Hotline:  You  may  access  up-to-date 
information  on  this  meeting  on  the  CMS 
Advisory  Committee  Information 
Hotline,  1-877-449-5659  (toll  free),  or 
in  the  Baltimore  area,  (410)  786-9379. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Atkinson,  Executive  Secretary, 
by  telephone  at  410-786-2881,  or  by 
email  at  matkinson@cms.hhs.gov 
SUPPLEMENTARY  INFORMATION:  On 
December  14,  1998,  we  published  a 
notice  in  the  Federal  Register  (63  FR 
68780)  to  describe  the  Medicare 
Coverage  Advisory  Committee  (the 
Committee),  which  provides  advice  and 
recommendations  to  us  about  clinical 
issues.  This  notice  announces  the 
following  public  meeting  of  the 
Committee. 

Meeting  Topic:  The  Committee  will 
discuss  the  evidence,  hear  presentations 
and  public  comment,  and  make 
recommendations  regarding  the  use  of 
ocular  photodynamic  therapy  (OPT) 
with  verteporfin  in  routine  clinical  use 
in  the  population  of  Medicare 
beneficiaries  who  have  age-related 
macular  degeneration  (AMD)  and  occult 
with  no  classic  choroidal 
neovascularization  (CNV).  Background 
information  about  this  topic,  including 
panel  materials,  is  available  on  the 
Internet  at  http://www.cms.gov/ 
coverage. 

Procedure  and  Agenda:  This  meeting 
is  open  to  the  public.  The  Committee 
will  hear  oral  presentations  from  the 
public.  The  Committee  may  limit  the 
number  and  duration  of  oral 
presentations  to  the  time  available.  If 
you  wish  to  make  formal  presentations, 
you  must  notify  the  Executive  Secretary 
named  in  tJie  FOR  FURTHER  INFORMATION 
CONTACT  section,  and  submit  the 
following  by  August  21,  2003.  5  p.m., 
e.d.t.:  A  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments  you 
wish  to  present,  and  the  names  and 
addresses  of  proposed  participants.  A 
written  copy  of  your  presentation  must 
be  provided  to  each  Panel  member 
before  offering  your  public  comments. 
We  will  request  that  you  declare  at  the 
meeting  wliether  or  not  you  have  any 
financial  involvem.ent  with 


manufactiu-ers  of  any  items  or  services 
being  discussed  (or  with  their 
competitors). 

After  the  public  and  the  CMS 
presentations,  the  Committee  will 
deliberate  openly  on  the  topic. 
Interested  persons  may  observe  the 
deliberations,  but  the  Committee  will 
not  hear  further  comments  during  this 
time  except  at  the  request  of  the 
chairperson.  The  Committee  will  also 
allow  an  unscheduled  open  public 
session  for  any  attendee  to  address 
issues  specific  to  the  topic.  At  the 
conclusion  of  the  day,  the  members  will 
vote  and  the  Committee  will  make  its 
recommendation. 

Authority:  5  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary'  Medical  Insurance  Program) 

Dated:  July  16.  2003. 
Steve  Phurrough, 

Acting  Director,  Coverage  and  Analysis 
Group.  Office  of  Clinical  Standards  and 
Quality,  Chief  Medical  Officer.  Centers  fur 
Medicare  &  Medicaid  Services. 

jFR  Doc.  03-18993  Filed  7-24-03:  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-14496] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  OMB  Control  Numbers 
1625-0063  (formerly  2115-0586),  1625- 
0014  (formerly  2115-0053),  1625-0009 
(formerly  2115-0025),  and  1625-0002 
(formerly  2115-0007) 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  four 
Information  Collection  Requests  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  August  25,  2003. 
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ADDRESSES:  To  make  sure  that  your 
comments  an<l  related  material  do  not 
enter  the  docljet  [USCG  2003-14496] 
more  than  onae,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  m^il  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportalion.  room  PL— 401,  400 
Seventh  Stree  SW.,  Washington,  DC 
20590-0001.  (  d)  By  mail  to  OIRA,  725 
17th  Street  N\  /.,  Washington,  DC  20503, 
to  the  attentio  i  of  the  Desk  Officer  for 
the  Coast  Guai  d.  Caution:  Because  of 
recent  delays  i  n  the  delivery  of  mail, 
your  commeni  s  may  reach  the  Facility 
more  quickly  i  f  you  choose  one  of  the 
other  means  d  jscribed  below. 

(2)(a)  By  del  ivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  throu  ;h  Friday,  except  Federal 
holidays.  The  elephone  number  is  202- 
366-9329.  (b)  3y  delivery  to  OIRA,  at 
the  address  gi^  en  in  paragraph  (l)(b) 
above,  to  the  a  tention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  202- 
493-2251  and  b)  OIRA  at  202-395- 
5806,  or  e-mai  to  OIRA  at 
oira_docket®o  nb.eop.gov  attention: 
•Desk  Officer  fc  r  the  Coast  Guard. 

(4)(a)  Electrc  nically  through  the  Web 
Site  for  the  Do  :ket  Management  System 
at  http://dms.c  ot.gov.  (b)  OIRA  does  not 
have  a  website  on  which  you  can  post 
your  comment ;. 

(5)  Electroni  :ally  through  Federal 
eRule  Portal:  h'tp:'// 
H-H-H-.regulatio.  is.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  receiv  jd  from  the  public,  as 
well  as  documi  mts  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  pa  rt  of  this  docket  and  will 
be  available  foi  inspection  or  copying  at 
room  PL-401  (  Maza  level),  400  Seventh 
Street  SW..  Wa>hington,  DC,  between  9 
a.m.  and  5  p.m  .  Monday  through 
Friday,  except  federal  holidays.  You 
may  also  find  t  lis  docket  on  the  Internet 
at  httpj/dms.d  :>t.gov. 

Copies  of  the  complete  ICRs  are 
available  for  in  ipection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2  )03-14496  of  the  Docket 
Management  Fi  cility  between  10  a.m. 
and  5  p.m..  Mo  iday  through  Friday, 
except  Federal  lolidays;  for  inspection 
and  printing  or  the  internet  at  http:// 
dms.dot.gov.  ar  d  for  inspection  from  the 
Commandant  ((M:iM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW.,  Washingt(  n,  DC.  between  10  a.m. 
and  4  p.m..  Mo  iday  through  Friday, 
except  Federal  lolidays. 
FOR  FURTHER  INI  ORMATION  CONTACT: 
Barbara  Davis.  Office  of  Information 


Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149.  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  wiUi  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  It  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  request  for  comment  (USCG-2003- 
14496],  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8  Vz  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  thev 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL^Ol  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington.  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  in  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
Privacy  Act  Statement  of  DOT  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477],  or  you  may  visit 
http://dms.dot.gov. 


Regidatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  (68  FR 
8324,  February  20,  2003)  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1)  the 
practical  utility  of  the  collections;  (2) 
the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA.  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2003-14496.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  Marine  Occupational  Health 
and  Safety  Standards  for  Benzene — 46 
CFR  Part  197,  Subpart  C. 

OMB  Control  Number:  1625-0063. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Owners  and 
operators  of  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  that  information 
collected  be  maintain  and  made 
available  for  Coast  Guard  inspection. 

Abstract:  To  protect  marine  workers 
from  exposure  to  toxic  benzene  vapor, 
tha-Coast  Guard  implemented  46  CFR 
Part  197,  Subpart  C. 

'Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  59,766  hours  a  year. 

2.  Title:  Request  for  Designation  and 
Exemption  of  Oceanographic  Research 
Vessels. 

OMB  Control  Number:  1625-0014. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  or  operators   ' 
of  vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 
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Abstract:  46  U.S.C.  2113  authorizes 
the  Secretary  of  Transportation  to 
exempt  Oceanographic  Research 
Vessels,  by  rule,  from  certain  parts  of 
Subtitle  Il'of  Title  46,  Shipping,  of  the 
United  States  Code,  concerning  vessels 
and  seamen.  This  information  is 
necessary  to  ensure  that  a  vessel 
qualifies  for  exemption. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  21  hovus  a  year. 

3.  Title:  Oil  Record  Book  for  Ships. 
OMB  Control  Number:  1625-0009. 
Type  of  Request:  Extension  of  a 

currently  approved  collection. 

Affected  Public:  Operators  of  vessels. 

Form:  CG-4602  A. 

Abstract:  The  Act  to  Prevent  Pollution 
from  Ships  (APPS)  and  the  International 
Convention  for  Prevention  of  Pollution 
from  Ships,  1973,  as  modified  by  the 
1978  Protocol  relating  thereto  (MARPOL 
73/78),  require  the  entry  into  an  Oil 
Record  Book  (CG-4602A)  of  information 
about  oil  carried  as  cargo  or  fuel.  The 
maintenance  of  the  Book  constitutes  the 
collection  of  information.  The 
requirement  for  it  appears  at  33  CFR 
151.25. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  29,048  hom-s  a  year. 

4.  Title:  Application  for  Vessel 
Inspection  and  Waiver. 

OMB  Control  Number:  1625-0002. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners,  operators, 
agents,  or  masters  of  vessels,  or 
interested  Federal  agencies. 

Form:  CG-2633  and  CG-3752. 

Abstract:  The  collection  of 
information  requires  the  owner, 
operator,  agent,  or  master  of  a  vessel  to 
apply  in  writing  to  the  Coast  Guard 
before  the  commencement  of  the 
inspection  for  certification,  or  when,  in 
the  interest  of  national  defense,  a  waiver 
from  the  requirements  of  navigation  and 
vessel  inspection  seems  desirable 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  677  hours  a  year. 

Dated:  luly  17.  2003. 
ClifTord  I.  Pearson, 

Director  of  Information  and  Technology. 
[FR  Doc.  03-18922  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-30] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUT). 


action:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262. 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identif^'ing  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  luly  17,2003. 
|ohn  D.  Garrily, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  03-18620  Filed  7-24-03:  8:45  am] 
BILLING  CODE  421(>-29-«l 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service  ' 

Endangered  and  Threatened  Wildlife 
and  Plants;  Second  Information 
Request  for  the  5- Year  Reviews  of  the 
Marbled  Murrelet  {Brachyramphus 
marmoratus  marmoratus)  and  the 
Northern  Spotted  Owl  {Strix 
occidentalis  caurina) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Second  information  request  for 

northern  spotted  owl  and  marbled 

murrelet  5-year  reviews. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  a  second 
request  for  information  for  the  5-year 
reviews  of  the  marbled  murrelet 
[Brachyramphus  marmoratus 
marmoratus)  and  the  northern  spotted 
owl  {Strix  occidentalis  caurina]  under 
section  4(c)(2)(A)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.) 


(Act).  The  first  request  for  information 
closed  June  20.  2003.  We  are 
announcing  this  second  request  to  allow 
the  public  additional  time  to  provide 
information  for  these  reviews.  We  are 
again  requesting  submission  of  any  new 
information  (best  scientific  and 
commercial  data)  on  the  marbled 
murrelet  and  the  northern  spotted  owl 
that  has  become  available  since  their 
original  listings  in  1992  and  1990. 
respectively.  If  the  present  classification 
of  each  of  these  species  is  not  consistent 
with  the  best  scientific  and  commercial 
information  available,  we  may,  at  the 
conclusion  of  these  reviews,  initiate  a 
separate  action  to  propose  changes  to 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants  (List)  accordingly. 
DATES:  To  allow  us  adequate  time  to 
conduct  these  reviews,  we  must  receive 
your  information  no  later  than  August 
20.  2003.  We  want  to  emphasize  that  the 
timely  submission  of  information  is 
critical  to  ensure  its  use  in  these  5-year 
reviews. 

ADDRESSES:  Submit  information  to  the 
Field  Office  Supervisor,  Attention  Owl 
and  Murrelet  5-vear  Review,  Oregon 
Fish  and  Wildlife  Office,  2600  SE.  98lh 
Avenue,  Suite  100,  Portland,  Oregon 
97266.  Information  received  in  response 
to  this  notice  and  the  results  of  these 
reviews  will  be  available  for  public 
inspection  by  appointment,  during 
normal  business  hours,  at  the  above 
address.  New  information  regarding  the 
northern  spotted  owl  may  be  sent 
electronically  to 

o\vl_information@rl  .fvi's.gov.  New 
information  regarding  the  marbled 
murrelet  may  be  sent  electronically  to 
murrelet _information@rl  .fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  marbled  murrelet,  contact  Lee 
FoUiard  at  the  above  address,  or  at  503/ 
231-6179.  For  the  northern  spotted  owl, 
contact  Robin  Bown  at  the  above 
address,  or  at  503/231-6179. 
SUPPLEMENTARY  INFORMATION:  Section 
4(c)(2)(A)  of  the  Act  requires  that  we 
conduct  a  review  of  listed  species  at 
least  once  every  5  years.  The  purpose  of 
a  5-year  review  is  to  ensure  that  the 
classification  of  a  species  as  threatened 
or  endangered  on  the  List  is  accurate. 
The  5-year  review  is  an  assessment  of 
the  best  scientific  and  commercial  data 
available  at  the  time  of  the  review  that 
has  become  available  since  the  species' 
original  listing  or  its  most  recent  status 
or  5-year  review. 

On  April  21,  2003,  we  announced  in 
a  Federal  Register  notice  (68  FR  19569) 
that  we  are  commencing  5-year  reviews 
.  of  the  marbled  murrelet 
(Brachyramphus  marmoratus 
marmoratus)  and  the  northern  spotted 
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C.  Conservation  measures  that  have 
been  implemented  that  benefit  the 
species; 

D.  Threat  status  and  trends;  and 

E.  Other  new  information,  data,  or 
corrections  including,  but  not  limited 
to,  taxonomic  or  nomenclatural  changes, 
or  improved  analytical  methods. 

Specifically  for  the  spotted  owl  and 
murrelet  we  are  interested  in  new 
information,  analyses,  and/or  reports  for 
these  species  that  summarize  and 
interpret  their  population  status  and 
related  threats.  The  reviews  will 
consider  information  such  as: 
Population  and  demographic  trend  data; 
studies  of  dispersal  and  habitat  use; 
genetics  and  species  competition 
investigations;  surveys  of  habitat 
amount,  quality,  and  distribution; 
adequacy  of  existing  regulatory 
mechanisms:  and  management  and 
conservation  planning  information.  We 
request  this  information  for  all 
applicable  land  ownerships  within  the 
range  of  both  species. 

Information  submitted  should  be 
supported  by  documentation  such  as 
maps,  bibliographic  references,  methods 
used  to  gather  and  analyze  the  data, 
and/or  copies  of  any  pertinent 
publications,  reports,  or  letters  by 
knowledgeable  sources. 

Authority:  This  document  is  published 
under  the  authority  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.). 

Dated:  July  16,  2003. 
Marshall  P.  Jones, 

Acting  Director,  Fish  and  Wildlife  Service. 
|FR  Doc.  03-19039  Filed  7-22-03;  4:48  pm] 
BILLING  CODE  43ia^55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Hyundai  Motor  America 
Automotive  Test  Track  Project  in  Kern 
County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

SUMMARY:  Hyundai  Motor  America 
(HMA)  and  the  City  of  California  City 
(collectively  Applicants)  have  applied 
to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Service  is 
considering  issuing  a  30-year  permit  to 
the  Applicants  that  would  authorize 


take  of  the  threatened  desert  tortoise 
(Gopherus  agassizii)  incidental  to 
otherwise  lawful  activities  associated 
with  the  construction  and  operation  of 
a  proposed  automotive  test  track  project 
on  4,340  acres  in  Kern  County, 
California.  With  the  access  road  from 
the  south  and  access  road/waterline 
from  the  east,  the  project  would  result 
in  the  permanent  removal  of 
approximately  4,368.5  acres  of  occupied 
desert  tortoise  habitat,  relocation  of 
desert  tortoises  currently  occupying  the 
site,  and  acquisition  of  3,228.5  acres  of 
higher  quality  desert  tortoise  habitat. 
Desert  tortoise  impacts  to  1,140  acres  on 
the  project  site  previously  were 
compensated  under  a  federal  land 
exchange,  the  West  Mojave  Land  Tenure 
Adjustment  Act. 

We  request  comments  from  the  public 
on  the  proposed  Habitat  Conservation 
Plan  (Plan),  Environmental  Assessment, 
and  Implementing  Agreement,  which 
are  available  for  review.  The  Plan 
describes  the  proposed  action  and  the 
measures  that  the  Applicant  will 
undertake  to  minimize  and  mitigate  take 
of  the  desert  tortoise.  To  review  the 
permit  application  or  Environmental 
Assessment,  see  "Availability  of 
Documents"  in  the  SUPPLEMENTARY 
INFORMATION  section. 
DATES:  We  must  receive  your  written 
comments  on  or  before  September  23, 
2003. 

ADDRESSES:  Please  address  written 
comments  to  Field  Supervisor,  Ventura 
Fish  and  Wildlife  Office,  Fish  and 
Wildlife  Service,  2493  Portola  Road, 
Suite  B,  Ventura,  California  93003.  You 
also  may  send  comments  by  facsimile  to 
(805) 644-3958. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Thomas,  Botanist,  Ventura  Fish  and 
Wildlife  Office,  Barstow  Sub-office; 
(760) 255-8890. 
SUPPLEMENTARY  INFORMATION: 

Availability'  of  Documents 

You  may  obtain  copies  of  these 
documents  for  review  by  contacting  the 
above  office,  or  by  making  an 
appointment  to  view  the  documents  at 
the  above  address  during  normal 
business  hours  (FOR  FURTHER 
INFORMATION  CONTACT).  Documents  also 
will  be  available  for  public  inspection, 
on  our  Web  site  at  http:// 
ventura.fws.gov.,  and  during  regular 
business  hours  at  the  California  City 
Library,  9507  California  City  Boulevard, 
California  City,  California. 

Background 

Section  9  of  the  Act  and  federal 
regulations  prohibit  the  "take"  of  fish 
and  wildlife  species  listed  as 
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endangered  or  threatened.  Take  of 
federally  listed  fish  and  wildlife  is 
defined  imder  the  Act  as  including  to 
"harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  The  Service  may,  under 
limited  circumstances,  issue  permits  to 
authorize  incidental  take  (i.e.,  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species  are  foimd  in  50 
CFR  17.32  and  17.22. 

The  Applicants  are  proposing  to 
construct  an  automotive  test  track 
facility  and  associated  water  line  and 
access  roads  to  evaluate  the  safety, 
performance  and  handling  of  concept, 
prototype  and  production  automobiles 
to  be  manufactured  at  HMA's 
automotive  assembly  and  manufactvuring 
plant  currently  under  construction  in 
Birmingham,  Alabama.  HMA  proposes 
to  construct  the  facility  on  4,340  acres 
located  approximately  60  miles 
southeast  of  Bakersfield,  California,  9 
miles  east  of  the  community  of  Mojave, 
California  and  0.5  mile  north  of  State 
Highway  58  in  Kern  County,  California. 
The  proposed  project  is  located  in  the 
west  Mojave  Desert.  The  proposed 
facility  will  consist  of  a  6-mile  long  oval 
test  course,  two  access  roads,  a  winding 
track,  a  vehicle  dynamics  area,  a  hill-up 
road,  a  straight  stability  road,  a  support 
building  and  parking  lot  and  perimeter 
fencing.  The  proposed  project  includes 
installation  of  desert  tortoise  exclusion 
fencing  around  the  4,340-acre  site 
perimeter  and  removal  and  relocation  of 
desert  tortoises  from  the  site.  The 
project  also  includes  an  off-site  access 
road  from  State  Highway  58  that  will 
remove  8.5  acres  of  desert  tortoise 
habitat.  Finally,  the  City  of  California 
City  proposes  to  build  a  2-mile  water 
line  extension  and  widen  Joshua  Tree 
Boulevard  to  serve  the  project,  which 
will  result  in  adverse  effects  to  20  acres 
of  desert  tortoise  habitat. 

The  4.340-acre  project  site  includes 
1,140  acres  that  were  pact  of  the 
Western  Mojave  Land  Tenure 
Adjustment  (LTA)  Project,  a  land 
exchange  program  between  private 
parties  and  the  U.S.  Bureau  of  Land 
Management  (BLM).  Pursuant  to  a 
Biological  Opinion  issued  by  the 
Service  to  BLM  on  January  8, 1998, 
(6844440  (CA-063.50)  (1-8-98-F-60R)), 
any  proposed  take  of  desert  tortoise  on 
the  1,140  acres  must  be  authorized  by 
the  Service,  but  no  further  mitigation  is 
required  for  take  of  the  desert  tortoise  or 
impacts  to  its  habitat. 

"The  project  site  is  classified  by  BLM 
as  Category  III  habitat  for  desert  tortoise 


and  is  occupied  by  desert  tortoise. 
Category  III  habitat  is  defined  as  areas 
that  are  not  essential  to  maintenance  of 
viable  populations,  that  contain  low  to 
medium  densities,  and  that  are  not 
contiguous  with  medium-  or  high- 
density  areas  and  in  which  the 
population  is  stable  or  decreasing.  The 
proposed  project  site  supports  three 
conunon  Mojave  Desert  plant 
communities — desert  saltbush  scrub, 
Mojave  creosote  bush  scrub,  and  Joshua 
tree  woodland.  Past  and  current  grazing 
of  domestic  sheep  has  degraded  the  site. 
Field  survey  observations  also 
documented  signs  of  human 
disturbance,  including  approximately 
60  acres  of  unimproved  roads,  scattered 
shotgun  shells  and  bullet  casings,  trash, 
and  abandoned  campsites  and 
automobiles.  Signs  of  historical  military 
use  also  are  foimd  throughout  the  site, 
including  ammunition  casings  and  at 
least  one  aircraft  crash  site. 

During  directed  surveys  in  March  and 
April  2002,  three  live  desert  tortoises 
were  observed  on  the  proposed 
development  site.  An  additional  survey 
performed  in  May  2003  observed  8  live 
tortoises.  Construction  of  the  proposed 
project  is  anticipated  to  directly  affect 
834.5  acres  of  occupied  desert  tortoise 
habitat.  In  addition,  the  4,340-acre  site 
will  no  longer  be  accessible  to  desert 
tortoise  due  to  installation  of  desert 
tortoise  exclusion  fencing  around  the 
perimeter  of  the  site.  The  State  Highway 
58  access  road  will  remove  8.5  acres  of 
desert  tortoise  habitat,  and  the  City 
water  line  extension  and  Joshua  Tree 
Boulevard  road  access  will  adversely 
affect  20  acres  of  desert  tortoise  habitat. 
Impacts  to  1,140  acres  on  the  project  site 
already  have  been  mitigated  pursuant  to 
the  LTA  1998  Biological  Opinion.  The 
Applicants  propose  to  mitigate  for  the 
remaining  desert  tortoise  impacts  by 
acquiring  3,228.5  acres  of  higher  quality 
desert  tortoise  habitat  in  an  area 
adjacent  to  the  Desert  Tortoise  Natural 
Area  and  translocating  desert  tortoises 
from  the  Hyundai  site  to  a  location  that 
will  be  managed  for  the  desert  tortoise. 
Based  on  the  survey  results  and  habitat 
impacts,  the  Service  concluded  that 
implementation  of  the  proposed  project 
likely  will  result  in  take  of  less  than  40 
desert  tortoises  due  to  their 
translocation  from  the  project  site. 

The  Service's  Environmental 
Assessment  considers  the 
environmental  consequences  of  five 
alternatives,  including:  (1)  The  No 
Action  Alternative,  which  consists  of  no 
permit  issuance  and  no  development  on 
the  Hyundai  property  at  this  time;  (2) 
the  On-Site  Fencing  Alternative,  which 
consists  of  installing  desert  tortoise 
exclusion  fencing  around  the  test  track 


and  other  features  on  the  Hyundai 
property  and  moving  tortoises  outside 
the  exclusion  fence  to  adjacent  areas  on 
the  Hyundai  property;  (3)  the  San 
Bernardino  County  Automotive  Test 
Course  Site,  which  consists  of  locating 
the  project  to  a  site  within  San 
Bernardino  County:  (4)  the  Riverside 
County  Automotive  Test  Course  Site, 
which  consists  of  locating  the  project  to 
a  site  within  Riverside  County;  and  (5) 
the  Proposed  Action,  which  consists  of 
installing  desert  tortoise  exclusion  fence 
around  the  perimeter  of  the  Hyundai 
property  and  relocating  all  desert 
tortoises  to  an  off-site  location.  Except 
for  the  No  Action  Alternative,  the 
alternatives  to  the  Proposed  Action 
would  adversely  affect  more  federally 
listed  species  than  the  Proposed  Action 
Alternative. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  the 
regulations  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (40  CFR  1506.6).  All  comments 
that  we  receive,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public.  We  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
NEPA  regulations  and  section  10(a)  of 
the  Act.  If  we  determine  that  those 
requirements  are  met,  we  will  issue  a 
permit  to  the  Applicants  for  the 
incidental  take  of  the  desert  tortoise. 

Dated.July  18,  2003. 
D.  Kenneth  McDermond, 

Manager,  California/Nevada  Operations 

Office,  Sacramento,  California 

|FR  Doc.  03-18925  Filed  7-24-03:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-912-0777-XP] 

Notice  of  Public  Meetings;  Western, 
Central,  Eastern  Montana,  and  Dakotas 
Resource  Advisory  Council  Meetings; 
Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  the  Western, 
Central,  and  Eastern  Montana,  and  the 
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Dakotas  Resource  Advisory  Councils 
will  meet  as  iiidicated  below. 
DATES:  The  V\  estern  Montana  RAC 
meeting  will  )e  held  September  10, 
2003,  at  the  Search  and  Rescue  Building 
in  Dillon,  Montana,  beginning  at  10  a.m. 
The  public  cc  mment  period  on 
Sustaining  W  )rking  Landscapes  (SWL) 
and  other  top  cs  will  begin  at  1  p.m.  and 
the  meeting  ii  expected  to  adjourn  by  3 
p.m.  Also  on  he  agenda  will  be 
information  a  )out  the  Montana/Dakotas 
Off-Highway  /ehicle  policy. 

The  Central  Montana  RAC  will  meet 
September  23-25,  2003,  at  the 
Agricultural  ^  luseum  in  Fort  Benton, 
Montana.  The  RAC  members  will  tour 
the  Missouri  Uiver  on  September  23. 
The  meeting  \  all  convene  at  8  a.m.  on 
September  24  Public  comment  periods 
on  SWL  and  c  ther  topics  are  scheduled 
for  that  day  fr  )m  12-12:30  p.m.  and  4- 
5  p.m.  Anoth«  r  public  comment  session 
is  scheduled  f  3r  8  a.m. -8:30  a.m.  on 
September  25,  The  meeting  should 
adjourn  at  12:  t5  p.m.  on  September  25. 
Also  on  the  ag  snda  will  be  information 
about  the  Mor  tana/Dakotas  Off- 
Highway  Vehi  cle  policy  and  the 
BlackleafEIS. 

The  Eastern  Montana  RAC  will  meet 
August  14,  20113,  at  8  a.m.  in  Billings, 
Montana,  at  th  e  Hampton  Inn.  The 
public  comme  tit  period  on  SWL  and 
other  topics  will  begin  at  2  p.m.,  and  the 
meeting  will  adjourn  at  about  3:30  p.m. 
Also  on  the  ag  jnda  will  be  information 
about  the  Mon  tana/Dakotas  Off- 
Highway  Vehi  :le  policv. 

The  Dakotas  RAC  will  meet 
September  3, :  003,  at  2  p.m.  at  the 
Golden  Hills  Pesort  Best  Western,  in 
Lead,  South  D;  ikota,  to  tour  Grizzly 
Gulch  fire  reh<  biiitation  and 
monitoring.  Tl  e  meeting  will  resume  at 
8  a.m.  on  Septi  smber  4,  2003,  at  the 
Golden  Hills  Resort  Best  Western. 
Sustaining  Wo  rking  Landscapes  and 
other  topics,  ir  eluding  the  Montana/ 
Dakotas  Off-Hi  ^hway  Vehicle  policy, 
will  be  discuss  ed  with  public  comment 
taken  on  those  and  other  issues 
beginning  at  2  3.m. 

SUPPLEMENTAR  r  INFORMATION:  The  15- 
member  Counc  lis  advise  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Managen  ent,  on  a  variety  of 
planning  and  r  lanagement  issues 
associated  witli  public  land 
management  ii  Montana  and  the 
Dakotas.  At  the  se  four  meetings,  the 
Councils  will  j  ccept  public  comment  on 
the  SWL  initial  ive  and  possibly  develop 
recommendatii  ins  on  the  same  for  the 
consideration  (  f  the  Montana/Dakotas 
State  Director. 

All  meetings  are  open  to  the  public. 
The  public  ma  '  present  written 


comments  to  the  Council.  Each  formed 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  or  other 
reasonable  accommodations,  should 
contact  the  BLM  as  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Western  Montana  RAC,  contact 
Marilyn  Krause,  Resource  Advisory 
Council  Coordinator,  at  the  Butte  Field 
Office,  106  North  Parkmont,  Butte,  MT 
59701.  telephone  406-533-7617,  or  Tim 
Bozorth,  Field  Manager,  at  the  Dillon 
Field  Office.  1005  Selway  Drive,  Dillon. 
MT  59725,  telephone  406-683-2337. 

For  the  Central  Montana  RAC.  contact 
David  L.  Mari.  Lewistown  Field 
Manager,  at  the  Lewistown  Field  Office, 
P.O.  Box  1160,  Airport  Road, 
Lewistown,  MT  59457,  406-538-7461. 

For  the  Eastern  Montana  RAC,  contact 
Mark  Jacobsen,  Resource  Advisory 
Council  Coordinator,  at  the  Miles  City 
Field  Office.  Ill  Garryowen  Road. 
Miles  City,  MT  59301,  406-233-2831. 

For  the  Dakotas  RAC,  contact  Doug 
Biuger,  North  Dakota  Field  Manager,  at 
the  North  Dakota  Field  Office,  2933 
Third  Avenue  West.  Dickinson,  ND 
58601. 701-227-7700. 

Dated:  July  17.  2003. 

A.  Jerry  Meredith. 

Associate  State  Director,  Montana  State 
Office. 

[FR  Doc.  03-18956  Filed  7-24-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-100-5882-AF;  HAG03-0236] 

Notice  of  Public  Meeting,  Roseburg 
Resource  Advisory  Committee  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Cancellation  of  meetings  for  the 
Roseburg  District  Bureau  of  Land 
Management  (BLM)  Resource  Advisory 
Committee  under  section  205  of  the 
Secure  Rural  Schools  and  Community 
Self  Determination  Act  of  2000  (Pub.  L. 
106-393). 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
Meeting  notice  is  hereby  given  for  the 
Roseburg  District  BLM  Resource 
Advisory  Committee  pursuant  to  section 
205  of  the  Secure  Rural  School  and 


Community  Self  Determination  Act  of 
2000.  Public  Law  106-393  (the  Act). 
Topics  to  be  discussed  by  the  Roseburg 
District  BLM  Resource  Advisory 
Committee  include  specific  information 
of  specific  projects  and/or  decisions  on 
specific  projects. 

DATES:  The  Roseburg  Resource  Advisory 
Committee  was  scheduled  to  meet  at  the 
BLM  Roseburg  District  Office.  777  NW. 
Garden  Valley  Boulevard.  Roseburg. 
Oregon  97470  on  July  21.  July  28.  and 
August  4.  2003  fi-om  9  a.m.  to  4  p.m. 
These  meetings  have  been  canceled.  For 
briefing  information  please  refer  to 
HAG-03-0134. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act,  five  Resource  Advisory 
Committees  have  been  formed  for 
western  Oregon  BLM  district  that 
contain  Oregon  &  California  (O&C) 
Grant  Lands  and  Coos  Bay  Wagon  Road 
lands.  The  Act  establishes  a  six-year 
payment  schedule  to  local  counties  in 
lieu  of  funds  derived  from  the  harvest 
of  timber  on  federal  lands,  which  have 
dropped  dramatically  over  the  past  10 
yeits. 

The  Act  creates  a  new  mechanism  for 
local  community  collaboration  with 
Federal  land  management  activities  in 
the  selection  of  projects  to  be  conducted 
on  Federal  lands  or  that  will  benefit 
resources  on  Federal  lands  using  funds 
under  Title  II  of  the  Act.  The  Roseburg 
District  BLM  Resource  Advisory 
Committee  consists  of  15  local  citizens 
(plus  6  alternates)  representing  a  wide 
array  of  interests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
Roseburg  District  BLM  Resource 
Advisory  Committee  may  be  obtained 
from  E.  Lynn  Burkett,  Public  Affairs 
Officer,  Roseburg  District  Office.  777 
NW.  Garden  Valley  Blvd.,  Roseburg. 
Oregon  97470  or 

elynn_burkett@blm.gov,  or  on  the  Web 
at  http://i\Tvw.or.blm.gov. 

Dated:  July  18.  2003. 
Gail  S.  Schaefer. 

Acting  Roseburg  District  Manager. 

|FR  Doc.  03-18958  Filed  7-24-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service. 
Interior. 
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ACTION:  Notice  of  the  availability  of 
environmental  documents.  Prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

SUMMARY:  Minerals  Management  Service 
(MMS).  in  accordance  with  Federal 
regulations  that  implement  the  National 
Environmental  Policy  Act  (NEPA). 
announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA)  and  Findings  of  No 
Significant  Impact  (FONSI).  prepared  by 
MMS  for  the  following  oil  and  gas 
activities  proposed  on  the  Gulf  of 
Mexico  OCS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit.  Information 
Services  Section  at  the  number  below. 


Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  Attention:  Public 
Information  Office  (MS  5034),  1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394,  or 
by  calling  1-800-200-GULF. 
SUPPLEMENTARY  INFORMATION:  MMS 
prepares  SEAs  and  FONSIs  for 
proposals  that  relate  to  exploration  for 
and  the  development/production  of  oil 
and  gas  resources  on  the  Gulf  of  Mexico 
OCS.  These  SEAs  examine  the  potential 
enviroiunental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 


major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  SEA. 

This  notice  constitutes  the  public 
notice  of  availability  of  envirorunental 
documents  required  under  the  NEPA 
Regulations. 

This  listing  includes  all  proposals  for 
which  the  Gulf  of  Mexico  OCS  Region 
prepared  a  FONSI  in  the  period 
subsequent  to  publication  of  the 
preceding  notice  dated  August  13,  2002. 


Activity/Operator 


Location 


Date 


Kerr  McGee  Oil  &  Gas  Corporation,  Development  Operations 
Coordination  Plan  and  Lease-Term  Pipeline,  PEA  No.  N-7625 
and  Segment  No.  P-14109. 

BP  Exploration  &  Production,  Inc.,  Development  Operations  Co- 
ordination Plan,  SEA  No.  N-7646. 


Fugro  Geoservices,  Inc.  for  BP  America,  Inc.,  Geological  and 
Geophysical  Exploration  Plan,  SEA  No.  L03-17. 

Anadarko  Petroleum  Corporation,  Initial  Exploration  Plan,  SEA 
No.  N-7686. 

Shell  Offshore,  Inc.,  Initial  Exploration  Plan,  SEA  No.  N-7698  ... 

Anadarko  Petroleum  Corporation,  Initial  Exploration  Plan,  SEA 
No.  N-7713. 

Amerada  Hess  Corporation,  Initial  Exploration  Plan,  SEA  No.  N- 

7672. 
W  &  T  Inc.,  Right-of-Way  Pipeline  Application.  SEA  No.   P- 

14037. 


Endymion  Oil  Pipeline  Company,  LLC.  Right-of  Way  Pipeline 
Application,  SEA  No.  P-13534. 


Anadarko  Petroleum  Corporation,  Initial  Exploration  Plan,  SEA 

No.  N-7751. 
ATP  Oil  &  Gas  Corporation,  Structure  Removal  Activity,  SEA 

ES/SR  Nos.  03-010  and  03-011. 


WesternGeco  for  Exxon  Mobil  Production  Company,  Geological 

&  Geophysical  Exploration,  SEA  No.  LD3-12. 
WestemGeco  for  Multi-Client,  Geological  &  Geophysical  Explo- 
ration, SEA  No.  L03-13. 
Energy  Resource  Technology,  Inc.,  Structure  Removal  Activity, 

SEA  ES/SR  No.  03-067. 
Energy  Resource  Technology,  Inc.,  Structure  Removal  Activity, 

SEA  ES/SR  No.  03-068. 
Petrobras  America,  Inc.,  Structure  Removal  Activity,  SEA  ES/SR 

No.  03-069. 
Anadarko  E  &  P  Company,  LP,  Structure  Removal  Activity,  SEA 

ES/SR  No.  03-070. 
Ocean  Energy,  Inc.,  Structure  Removal  Activity,  SEA  ES/SR  No. 

03-071. 
Ocean  Energy,  Inc.,  Structure  Removal  Activity,  SEA  ES/SR  No. 

03-072. 


Garden  Banks  Area,  Blocks  667,  668  and  669,  Leases  OCS-G 
17406,  17407  and  17408,  respectively,  located  117.5  miles 
from  the  nearest  Texas  shoreline. 

Green  Canyon  Area,  Blocks  742,  743,  744,  787  and  788, 
Leases  OCS-G  15606,  15607,  15608,  Unleased  and  Un- 
leased,  respectively,  located  122  miles  from  the  nearest  Lou- 
isiana shoreline. 

Located  in  the  Central  Gulf  of  Mexico  southeast  of  Patterson, 
Louisiana. 

DeSoto  Canyon  Area,  Block  621,  Lease  OCS-G  23529,  lo- 
cated 95.5  miles  from  the  nearest  Louisiana  shoreline. 

Lloyd  Ridge  Area,  Block  399,  Lease  OCS-G  23480,  located 
128  miles  from  the  nearest  Louisiana  shoreline. 

Lloyd  Ridge  Area,  Blocks  265  and  309,  Leases  OCS-G  03472 
and  03473,  respectively,  located  120  miles  from  the  nearest 
Louisiana  shoreline. 

DeSoto  Canyon  Area,  Block  620,  Lease  OCS-G  23528,  lo- 
cated 93  miles  from  the  nearest  Louisiana  shoreline. 

Offshore,  Garden  Banks  Area,  Block  139,  Lease  OCS-G 
17295  to  High  Island  Area.  Block  A389,  Lease  OCS-G 
02759,  located  123  miles  from  the  nearest  Louisiana  shore- 
line. 

South  Pass  Area,  Block  89,  to  traverse  through  Federal  v\^aters 
in  South  Pass  Block  88,  West  Delta  Blocks  145,  128,  129, 
126,  125,  112,  113,  104,  103,  91,  92.  93,  72,  71,  66,  67,  39 
and  38,  and  Grand  Isle  Blocks  20,  19  and  18.  and  continue 
through  Louisiana  State  waters  to  Louisiana  Offshore  Oil 
Port  near  Clovelly,  Louisiana,  length  through  Federal  waters 
is  46  miles  and  total  length  in  offshore  waters  is  54  miles. 

Lloyd  Ridge  Area,  Blocks  47,  91  and  135,  located  111  miles 
from  the  nearest  Louisiana  shoreline. 

Vermilion  Area  (South  Addition),  Block  389,  Lease  OCS-G 
14430,  and  Block  410,  Lease  OCS-G  11903,  located  109- 
110  miles  south  of  Cameron,  Louisiana,  and  129-131  miles 
south-southeast  of  Cameron  Parish.  Louisiana 

Located  in  the  central  Gulf  of  Mexico  southeast  of  Fourchon, 
Louisiana. 

Located  in  the  central  Gulf  of  Mexico  southeast  of  Fourchon, 
Louisiana,  and  New  Orieans,  Louisiana. 

South  Timbalier  Area.  Block  213,  Lease  OCS-G  18055,  lo- 
cated 50  miles  from  the  nearest  Louisiana  shoreline. 

West  Cameron  Area,  Block  277,  Lease  OCS-G  04761 ,  located 

60  miles  from  the  nearest  Louisiana  shoreline. 

Ship  Shoal  Area.  Block  301,  Lease  OCS-G  10794,  located  57 

miles  from  the  nearest  Louisiana  shoreline. 
Eugene  Island  Area,  Block  296,  Lease  OCS-G  02105,  located 

61  miles  from  the  nearest  Louisiana  shoreline. 

Vermillion  Area.  Block  68,  Lease  OCS-G  08662,  located  15 

miles  from  the  nearest  Louisiana  shoreline. 
East  Cameron  Area,  Block  152,  Lease  OCS-G  17849.  located 

44  miles  from  the  nearest  Louisiana  shoreline. 


04/02/03 
04/25/03 

05/02/03 
05/05/03 
05/07/03 
05/07/03 

05/21/03 
05/30/03 

05/29/03 


06/17/03 
02/04/03 

03/31/03 
04/15/03 
04/07/03 
04/07/03 
05/06/03 
05/06/03 
05/06/03 
05/06/03 
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Ocean  Energy,  Im ; 

03-073 
Ocean  Energy,  ln< : 

03-074 
Ocean  Energy,  Irv 

03-07,  03-076 
Ocean  Energy.  In( 

03-078. 
Amerada  Hess 

ES/SR  No.  03-<)80 
Amerada  Hess 

ES/SR  No.  03-081 
Amerada  Hess 

ES/SR  No.  03-083 
Hunt  Oil  Company 

03-087,  03-088 


Stnjcture  Removal  Activity,  SEA  ES/SR  No. 

.,  Structure  Removal  Activity,  SEA  ES/SR  No. 

.,  Structure  Removal  Activity,  SEA  ES/SR  No. 
jnd  03-077. 
.  Structure  Removal  Activity,  SEA  ES/SR  No. 

dorporation.  Structure  Removal  Activity,  SEA 

-<80. 

Corporation,  Structure  Removal  Activity,  SEA 

and  03-082. 
Cbrporation,  Structure  Removal  Activity,  SEA 
83. 

.  Structure  Removal  Activity,  SEA  ES/SR  No. 
03-089.  03-090  and  03-091 . 


03-(92 


ATP  Oil  &  Gas 

No.  ES/SR 
J.  M.  Huber  Corporation 

SR  No.  03-093 
BP  America  Prodliction 

SEA  ES/SR  No 
Chevron  USA 

No.  03-096  and 
Chevron  USA 

No.  03-098. 
Burlington  Resources 

SEA  ES/SR  No 
Murphy  Explorat 

Activity,  SEA 

03-104,  03-1051 


Corporation,  Structure  Removal  Activity,  SEA 


,  Stmcture  Removal  Activity,  SEA  ES/ 
and  03-094. 

Company,  Structure  Removal  Activity, 
03-095. 

Structure  Removal  Activity,  SEA  ES/SR 
03-097. 
.,  Structure  Removal  Activity,  SEA  ES/SR 


he 


he 


tioi 


El  )/SR 


Spinnaker  Exploration 

ity.  SEA  ES/SR 
Chinese  Offshore 

nology  Corporation 

Plan,  SEA  No 
El  Paso  Product 

ES/SR  No.  97-0fe5A 


tion 


ChevronTexaco 
00-1 342A.  03-1 


The  William  G.  H^l 
ity,  SEA  ES/SR 
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Activity/Operator 


Location 


offshore.  Inc.,  Structure  Removal  Activity, 
03-099. 
&  Production  Company,  Structure  Removal 
No.  03-100,  03-101,  03-102,  03-103, 
03-106,  03-107,  03-108,  and  03-109. 


Cias 


J.  M.  Hut^r  Corporation,  Structure  Removal  Activity,  SEA  ES/ 

SR  No.  03-110 
TotalFinaElf  E&P 

ES/SR  No.  03-1 
McMoRan  Oil  & 

No.  03-113. 
W  &  T  Offshore,  jnc.  Structure  Removal  Activity,  SEA  ES/SR 

No.  03-114 
Spinnaker  Exploration 

ity,  SEA  ES/SR 


USA.  Inc.,  Structure  Removal  Activity,  SEA 
11  and  03-112. 

Structure  Removal  Activity,  SEA  ES/SR 


Company,  LLC.  Structure  Removal  Activ- 
No  03-115—03-117. 


Company,  LLC,  Structure  Removal  Activ- 
4o.  03-118. 

Oil  Geophysical  Corporation  for  GX  Tech- 
Geological  and  Geo-Physical  Exploration 
TID3-08. 

Company,  Structure  Removal  Activity,  SEA 


Structure  Removal  Activity,  SEA  ES/SR  Nos. 
19,  95-049A,  07-090A,  03-120  and  03-121. 


is  Company,  LLC,  Structure  Removal  Activ- 
Jo.  03-122. 


Forest  Oil  Corpora  lion,  Structure  Removal  Activity,  SEA  ES/SR 
No.  03-123. 

Chevron  USA.,  lite.  Structure  Removal  Activity,  SEA  ES/SR 
No.  03-124. 

Callon  Petroleum  d>perating  Company,  Staicture  Removal  Activ- 
ity, SEA  ES/SR  No  03-125. 

El  Paso  Productior  Oil  &  Gas  Company,  Structure  Removal  Ac- 
tivity, SEA  ES/SM  No.  03-126. 

WestemGeco  for  Multi-Client,  Geological  &  Geophysical  Explo- 
ration, SEA  No  1-03-32. 

WestemGeco  for  Wulti-Client,  Geological  &  Geophysical  Explo- 
ration, SEA  No  1-03-26  and  L03-27. 

WestemGeco  for  IVulti-Client,  Geological  &  Geophysical  Explo- 
ration, SEA  No.  L03-28  and  L03-29. 


Galveston  Area,  Block  283,  Lease  OCS-G  09039,  located  15 
miles  from  the  nearest  Texas  shoreline. 

Galveston  Area,  Block  393,  Lease  OCS-G  15761,  located  22 
miles  from  the  nearest  Texas  shoreline. 

Brazos  Area,  Block  399,  Lease  OCS-G  07218,  located  14 
miles  from  the  nearest  Texas  shoreline. 

Brazos  Area,  Block  432,  Lease  OCS-G  09018,  located  20 
miles  from  the  nearest  Texas  shoreline. 

West  Cameron  Area,  Block  505,  Lease  OCS-G  16200,  located 
97  miles  from  the  nearest  Texas  shoreline. 

West  Cameron  Area,  Block  556,  Lease  OCS-G  05346,  located 
97  miles  from  the  nearest  Texas  shoreline. 

Galveston  Area,  Block  210,  Lease  OCS-G  07236,  located  97 
miles  from  the  nearest  Texas  shoreline. 

South  Pass  Area,  Block  37,  Leases  OCS-G  01335  and  OCS 
00697,  located  6-8  miles  east-southeast  of  Plaquemines 
Parish,  Louisiana  shoreline. 

South  Timbalier  Area,  Block  30,  Lease  OCS-G  13928,  located 
7  miles  south  of  LaFourche  Parish,  Louisiana  shoreline. 

South  Timbalier  Area,  Block  21 ,  Lease  OCS-G  00263,  located 
5  miles  from  the  nearest  Louisiana  shoreline. 

High  Island  Area,  Block  A1,  Lease  OCS-G  15780,  located  30 
miles  from  the  nearest  Louisiana  shoreline. 

Eugene  Island  Area,  Block  23,  Lease  OCS-G  00980,  located 
45  miles  from  the  nearest  Louisiana  shoreline. 

Ship  Shoal  Area,  Block  108,  Lease  OCS-00814,  located  20 
miles  from  the  nearest  Louisiana  shoreline. 

Eugene  Island  Area,  Block  159,  Lease  OCS-G  04449,  located 
35  miles  from  the  nearest  Louisiana  shoreline. 

South  Pelto  Area,  Blocks  12  and  19,  Leases  OCS-G  00072 
and  00073;  Ship  Shoal  Area,  Block  101,  Lease  OCS-G 
09612;  and  Vermilion  Area,  Block  130,  Lease  OCS-G 
16296;  all  located  8  to  32  miles  south  and  southwest  from 
the  nearest  Louisiana  shoreline. 

West  Cameron  Area,  Block  238,  Lease  No.  OCS-02834,  lo- 
cated 40  miles  from  the  nearest  Louisiana  shoreline. 

West  Cameron  Area,  Block  167,  Lease  OCS-G  09400,  located 
25  miles  from  the  nearest  Louisiana  shoreline. 

Eugene  Island  Area,  Block  215,  Lease  OCS-G  00578,  located 
43  miles  from  the  nearest  Louisiana  shoreline. 

East  Cameron  Area,  Block  303,  Lease  OCS-G  12850,  located 
88  miles  from  the  nearest  Louisiana  shoreline. 

East  Cameron  Area,  Blocks  138  and  139,  Leases  OCS-G 
13863  and  21576,  located  45  miles  from  the  nearest  Lou- 
isiana shoreline. 

High  Island  Area,  Block  235,  Lease  OCS-G  18941,  located  30 
miles  from  the  nearest  Louisiana  shoreline. 

Located  in  the  Central  and  Western  Gulf  of  Mexico  from  south 
of  Fourchon,  Louisiana,  extending  offshore  to  northeast  of 
Port  Isabel,  Texas. 

West  Cameron,  (South  Addition)  Area,  Block  498,  Lease  OCS- 
G  03520.  located  92  miles  from  the  nearest  Louisiana  shore- 
line. 

High  Island  Area  (South  Addition),  Block  A548,  Lease  OCS-G 
02706;  West  Cameron  Area,  Blocks  17  and  48,  Lease  OCS- 
G  01351,  located  99  miles  southeast  of  Galveston,  Texas, 
and  3.5  miles  south  of  Cameron,  Louisiana,  respectively. 

South  Timbalier  (South  Addition)  Area,  Block  212,  Lease  OCS- 
G  14538,  located  43  miles  from  the  nearest  Louisiana  shore- 
line. 

Eugene  Island  Area,  Block  273,  Lease  OCS-G  00987,  located 
60  miles  from  the  nearest  Louisiana  shoreline. 

Eugene  Island  Area,  Block  64,  Lease  OCS-G  02098,  located 
20  miles  from  the  nearest  Louisiana  shoreline. 

Main  Pass  Area,  Block  161,  Lease  OCS-G  05703,  45  miles 
from  the  nearest  Louisiana  shoreline. 

East  Cameron  Area,  Block  82,  Lease  OCS-G  08640,  located 
28  miles  from  the  nearest  Louisiana  shoreline. 

Located  in  the  central  Gulf  of  Mexico  south  of  Cocodrie,  Lou- 
isiana. 

Located  in  the  central  Gulf  of  Mexico  south  of  Cocodrie  and 
Fourchon,  Louisiana. 

Located  in  the  central  Gulf  of  Mexico  south  of  Louisa  and 
Leeville,  Louisiana. 


Date 


05/06/03 
05/06/03 
05/06/03 
05/06/03 
05/03/03 
05/06/03 
05/06/03 
04/15/03 

04/14/03 
04/11/03 
04/14/03 
05/16/03 
04/22/03 
04/16/03 
04/23/03 

04/23/03 
04/29/03 
05/06/03 
05/19/03 
05/14/03 

05/16/03 
05/16/03 

05/20/03 

05/21/03 

05/21/03 

05/21/03 
06/02/03 
05/29/03 
06/03/03 
06/03/03 
06/05/03 
06/05/03 


Activity/Operator 


Ocean  Energy,  Inc.,  Structure  Removal  Activity,  SEA  ES/SR  No. 

03-127. 
Maritech  Resources,  Inc.,  Stmcture  Removal  Activity,  SEA  ES/ 

SR  No.  03-128,  03-129  and  03-130. 
Hunt  Oil  Company,  Structure  Removal  Activity,  SEA  ES/SR  No. 

03-131. 
Union  Oil  Company  of  California,  Structure  Removal  Activity, 

SEA  ES/SR  No.  03-132. 

Torch  Energy  Sen/ices,  Inc.,  Structure  Removal  Activity,  SEA 

ES/SR  No.  03-133. 
EOG  Resources,  Structure  Removal  Activity,  SEA  ES/SR  No. 

03-137. 

Nexen  Petroleum  U.S.A.,  Inc.,  Structure  Removal  Activity,  SEA 

ES/SR  No.  03-134. 
Walter  Oil  &  Gas  Corporation,  Stmcture  Removal  Activity,  SEA 

ES/SR  No.  03-135  and  03-136. 


Location 


Date 


Main  Pasfe  Area,  Block  63,  Lease  OCS-G  18086,  located  16  06/20/03 

miles  from  the  nearest  Louisiana  shoreline. 

Eugene  Island  Area,   Block  215,   Lease  OCS-G  00580,  37  06/18/03 

miles  from  the  nearest  Louisiana  shoreline. 

Eugene  Island  Area,  Block  76,  Lease  OCS-G  04823,  located  06/11/03 

17  miles  *rom  the  nearest  Louisiana  shoreline. 

South  March  Island  Area,  Block  11,  Lease  OCS-G  01182,  lo-  06/09/03 

cated  35  miles  southwest  from  the  nearest  Louisiana  shore- 
line. 

Main  Pass  Area,  Block  100,  Lease  OCS-G  04910,  located  13  06/16/03 

miles  east-southeast  of  the  nearest  Louisiana  shoreline. 

East  Cameron  Area,  Block  118,  Lease  OCS-G  14362,  located  |        06/16/03 
36  miles  south-southwest  from  the  nearest  Louisiana  shore- 
line. 

Eugene  Island  Area,  Block  295,  Lease  OCS-G  02104,  located  '        06/18/03 
70  miles  from  the  nearest  Louisiana  shoreline.  I 

Padre  Island  Area,  Blocks  976  and  996,  OCS-G  05954  and  i        06/23/03 
08962,  located  25  miles  from  the  nearest  Louisiana  shoreline.  I 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  SEAs  and  FONSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
MMS  at  the  address  or  telephone  listed 
in  the  FOR  FURTHER  INFORMATION  section. 

Dated:  June  27,  2003. 
Chris  C.  Dynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
[FR  Doc.  03-18531  Filed  7-24-03;  B:4&am| 
BILLING  CODE  431(>-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Lake  Casitas  Resource  Management 
Plan,  Ventura  County,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  Intent  lo  prepare  a 
draft  environmental  impact  statement 
(EIS). 

SUMMARY:  Pursuant  to  section  102(2)  (c) 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Bureau  of  Reclamation 
proposes  to  prepare  a  draft 
environmental  impact  statement  (DEIS) 
for  Lake  Casitas  Resource  Management 
Plan  (RMP),  which  will  be  issued 
concurrent  with  the  DEIS.  Reclamation 
will  be  conducting  two  public  scoping 
meetings  to  elicit  comments  on  the 
scope  and  issues  to  be  addressed  in  both 
the  RMP  and  EIS.  The  date  and  time  of 
these  meetings  are  listed  below. 
Reclamation  is  also  seeking  written 
comments,  as  noted  below.  The  Draft 
RMP  and  DEIS  are  expected  to  be  issued 
in  late  2004. 

DATES:  Submit  written  comments  on  or 
before  September  23,  2003. 


The  two  scoping  meetings  will  be 
held  as  follows: 

•  September  24,  2003.  at  7  p.m.,  Ojai, 
CA  93023 

•  September  25,  2003,  at  7  p.m.. 
Ventura,  CA  93001 

ADDRESSES:  Written  comments  on  the 
scope  of  the  RMP  and  DEIS  should  be 
sent  to  Mr.  Dan  Holsapple,  Bureau  of 
Reclamation,  South-Central  California 
Area  Office,  1243  N  Street.  Fresno,  CA 
93721-1813;  or  by  telephone  at  559- 
487-5409;  or  faxed  to  559-487-5130 
(TDD  559-487-5933). 
The  meeting  locations  are: 

•  Ojai,  California,  at  the  Soule  Golf 
Course,  Banquet  Room,  1033  East  Ojai 
Avenue 

•  Vefitura,  California,  at  the  E.P. 
Foster  Librar\',  Topping  Room,  651  East 
Main  Street 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Holsapple,  Bureau  of  Reclamation, 
559-487-5409. 

SUPPLEMENTARY  INFORMATION:  The 
Casitas  Project  (originally  called  the 
Ventura  Project)  was  constructed  in  the 
early  1950's  by  Reclamation  on  behalf  of 
Ventura  County  and  Casitas  Municipal 
Water  District  (Casitas).  The  project 
includes  Casitas  Dam,  Lake  Casitas.  the 
developed  Recreation  Area  at  the  north 
end  of  the  lake,  and  the  Open  Space 
Lands  north  of  the  lake,  purchased  in 
the  late  1970's.  Casitas  operates  the  dam 
and  manages  the  Open  Space  Lands 
under  contracts  with  Reclamation. 
Casitas  manages  the  Recreation  Area, 
although  a  formal  contract  has  not  been 
established  with  Reclamation  to  date. 
Reclamation  is  preparing  a  RMP  for 
government  lands  associated  with  the 
Casitas  Project,  including  the  Recreation 
Area.  The  RMP  will  include  long-term 
management  actions  to  protect  natural 
resources  while  maintaining  and 
enhancing  recreational  opportunities. 
The  RMP  will  be  used  to  guide  the 


development  of  a  long-term  recreation 
contract  between  Reclamation  and  the 
non-Federal  Managing  Partner,  Casitas. 
The  RMP  will  specifically  address  the 
Recreation  Area,  the  entire  lake,  and  all 
government  land  surrounding  the  lake. 
The  objective  of  an  RMP  is  to  establish 
management  objectives,  guidelines,  and 
actions  to  be  implemented  by 
Reclamation  directly,  or  through  its 
recreation  contract  with  Casitas,  that 
will  protect  the  water  supply  and  water 
quality  functions  of  Lake  Casitas; 
protect  and  enhance  natural  and 
cultural  resources  in  the  Recreation 
Area  consistent  with  Federal  law  and 
Reclamation  policies;  and  provide 
recreational  opportunities  and  facilities 
consistent  with  the  Project  purposes  and 
Reclamation  policies. 

The  development  of  the  RMP  will  be 
performed  within  the  authorities 
provided  by  the  Congress  through  the 
Reclamation  Act,  Federal  Water  Project 
Recreation  Act,  Reclamation  Recreation 
Management  Act,  and  applicable  agency 
and  Department  of  the  Interior  policies. 

The  RMP  will  be  developed  based  on 
a  comprehensive  inventory  of 
environmental  resources  and  Project 
facilities.  It  will  include  an  analysis  of 
the  natural  resources  of  the  area,  the 
identification  of  land  use  suitability  and 
capability,  and  the  development  of 
management  policies,  objectives, 
responsibilities,  guidelines,  and  plans. 
The  overall  purpose  of  an  RMP  is  to 
foster  stewardship  of  Reclamation  lands. 
The  RMP  will  enable  managers  to  make 
land-use  and  resource  decisions  that  are 
consistent  with  the  overall  management 
objectives  of  Reclamation  land  and 
water  areas  and  the  needs  of  the  public. 
The  RMP  will  assist  Reclamation  in 
minimizing  conflicts  among  the 
competing  interests  and  types  of  use  at 
L^e  Casitas. 
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Dated:  July  3.  2003. 
Robert  Eckart, 

Chief,  Environmental  Compliance  Branch. 
Mid -Pacific  Region. 

[FR  Doc.  03-18952  Filed  7-24-03:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-436 
(Preliminary)  and  731-TA-1 042 
(Preliminary)] 

Certain  Colored  Synthetic  Organic 
Oleoreslnous  Pigment  Dispersions 
From  India 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671b(a)  and  19 
U.S.C.  1673b(a))  (the  Act),  that  there  is 
no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  India  of  certain 
colored  synthetic  organic  oleoreslnous 
pigment  dispersions  ^  that  are  alleged  to 
be  subsidized  by  the  Government  of 
India  and  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  June  5,  2003,  a  petition  was  filed- 
with  the  Commission  and  Commerce  by 
Apollo  Colors.  Inc..  Rockdale.  IL; 
General  Press  Colors,  Ltd.,  Addison,  IL; 
Magruder  Color  Company,  Inc., 
Elizabeth,  NJ;  and  Sun  Chemical 
Corporation,  Fort  Lee,  NJ,  alleging  that 
an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  subsidized 
and  LTFV  imports  of  certain  colored 
synthetic  organic  oleoreslnous  pigment 


'  Ttie  record  is  defined  in  sec.  207.2(0  of  ttie 
Commissions  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(fl). 

-  Certain  colored  synthetic  organic  pigment 
dispersions  subject  to  ttiese  investigations  are 
classifiable  under  statistical  reporting  numbers 
3204.17.6020  (Pigment  Blue  15:4)  and  3204.17.6085 
(Pigments  Red  48:1.  Red  48:2.  Red  48:3,  and  Yellow 
174),  3204.17.9005  (Pigment  Blue  15:3). 
3204.17.9010  (Pigment  Creen  7),  3204.17.9015 
(Pigment  Green  36).  3204.17.9020  (Pigment  Red 
57:1),  3204.17.9045  (Pigment  Yellow  12), 
3204.17.9050  (Pigment  Yellow  13).  3204.17.9055 
(Pigment  Yellow  74).  and  3204.17.9086.  which 
prior  to  )uly  2002  was  3204.17.9085  (Pigments  Red 
22.  Red  48:4.  Red  49:1,  Red  49:2.  Red  52:1,  Red 
53:1.  Yellow  14,  and  Yellow  83)  of  the  Harmonized 
Tariff  Schedule  of  the  United  States. 


dispersions  from  India.  Accordingly, 
effective  June  5,  2003,  the  Commission 
instituted  countervailing  duty 
investigation  No.  701-TA-436 
(Preliminary)  and  antidumping  duty  . 
investigation  No.  731-TA-1042 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  11,  2003  (68  FR 
35003).  The  conference  was  held  in 
Washington,  DC  on  June  27,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  21, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3615 
(July  2003),  entitled  Certain  Colored 
Synthetic  Organic  Oleoreslnous  Pigment 
Dispersions  from  India:  Investigation 
Nos.  701-TA-436  (Preliminary)  and 
731-TA-1042  (Preliminary). 

By  order  of  the  Commission. 

Issued:  July  21,  2003. 
Marilyn  R.  Abbott. 
Secretary  to  the  Com.mission. 
[FR  Doc.  0.3-18926  Filed  7-24-03;  8:45  am] 

BILLING  CODE  7020-4)2-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

luly  15,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  (202)  693-4129  (this  is  not  a 
toll-free  number)  or  E-Mail: 
king.darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  Administration 
(MSHA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
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20503  (202-395-7316/this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particulcirly  interested  in 
comments  which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Fire  Protection  (Underground 
Coal  Mines). 

Oh4B  Number:  1219-0054. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  893. 


Requirement 


Frequency 


Annual 
responses 


•  Average 
response 

time 
(hours) 


Annual 
burden 
hours 


-+- 


Examine  chemical  fire  extinguishers — 30  CFR  75.1100-3  

Program  of  instruction— 30  CFR  75.1101-23(3)  

Fire  drill  certifications— 30  CFR  75.1101-23(0)  

Inspect  automatic  fire  sensors  and  warning  devices — 30  CFR  75.1103-8 

Weekly  examinations  _ 

Weekly  certificafion  

Annual  function  test 

Test  fire  hydrant— 30  CFR  75.1103-11  

Total  


Semi-annually 
On  occasion  .. 
Quarterly  

Weekly  

Weekly  

Annually  

Annually  


36,840 

248 

10,716 

123,760 

123,760 

2.380 

35,700 


0033 
0.500 
0.500 

0.250 
0.170 
0.250 
0.500 


1,216 

124 

5,358 

30,940 

21.039 

595 

17,850 


333,404 


77,122 


Total  Annualized  Capital/Startup 
Co^s:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SI, 240. 

Description:  Section  311(a)  of  the 
Mine  Safety  and  Health  Act  of  1977 
(Pub.  L.  91-173)  states  that  each  coal 
mine  shall  be  provided  with  suitable 
firefighting  equipment  adapted  for  the 
size  and  conditions  of  the  mine.  Under 
30  CFR  75.1100-3,  chemical  fire 
extinguishers  must  be  examined  every  6 
months  and  the  date  of  the  examination 
recorded  on  a  permanent  tag  attached  to 
the  extinguisher.  Under  section 
75.1101-23(a).  operators  of 
underground  coal  mines  are  required  to 
establish  a  program  for  the  instruction 
of  all  miners  in  the  proper  fire  fighting 
and  evacuation  procedures  to  be 
followed  in  event  of  an  emergency.  The 
program  includes  a  specific  fire  fighting 
and  evacuation  plan  designed  to 
acquaint  miners  on  all  shifts  with 
procedures  for:  (i)  Evacuation  of  all 
miners  not  required  for  fire  fighting 
activities;  (ii)  rapid  assembly  and 
transportation  of  necessary  people,  fire 
suppression  equipment,  and  rescue 
apparatus  to  the  scene  of  the  fire;  and 
(iii)  operation  of  the  fire  suppression 
equipment  available  in  the  mine.  Under 
section  75-1101-23(c),  an  underground 
coal  mine  operator  is  required  to 
conduct  fire  drills  at  intervals  of  not 
more  than  90  days.  The  operator  is  to 
certify  by  signature  and  date  that  fire 


drills  were  conducted  in  accordance 
with  the  approved  program.  Under 
section  75.1103-8,  a  qualified  person 
must  examine  the  automatic  fire  sensor 
and  warning  device  systems  on  a 
weekly  basis,  and  must  conduct  a 
functional  test  of  the  complete  system  at 
least  once  a  year.  Under  section 
75.1103-11,  each  fire  hydrant  and  hose 
must  be  tested  at  least  once  a  year,  and 
the  records  of  those  tests  shall  be  kept 
in  an  appropriate  location. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-18964  Filed  7-24-03:  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

July  21,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 


King  on  (202)  693-4129  (this  is  not  a 
toll-free  number)  or  E-Majl: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  Training  Administration 
(ETA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316/this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Agency:  Em  )loyment  and  Training 
Administratio  i. 


Type  of  Rev 
currently  appr  )ved 


1  ew;  Extension  of  a 
collection. 


Title:  Reporting  and  Performance 
Stemdards  System  for  Migrant  and 
Seasonal  Farmworker  Youth  Programs 
Under  Title  I-D,  section  167  of  the 
Workforce  Investment  Act  (WIA). 


OMB  Number:  1205-0429. 

Affected  Public:  Not-for-profit 
institutions. 

Type  of  Response:  Raccrdkeeping  and 
-Reporting. 


Information  collection  requirement 


Number  of 
Responses 


Frequency 


Annual 
responses 


Average 
response 

time 
(hours) 


Annual 
burden 
hours 


Plan  Narrative 
Data  Record  . 
Report  from  Dat< 
Budget  Informatu  )n 
Program  Planni 
Program  Status 

Totals 


Record  

Summary  (ETA-9096) 
Summary  (ETA-9097)  .. 
Summary  (ETA-9098) 


iinj 


12 
12 
12 
12 
12 
12 


Annually  

On  occasion 

Annually 

Annually 

Annually 

Quarterly  .... 


12 
5,000 
12 
12 
12 
48 


5 

3 

2 

15 

15 

7 


60 
15,000 

24 
180 
180 
336 


5,096 


15,780 


Annuo  lized  Capital/Startup 


Total 
Costs:  $0 

Total  Annu< 
maintaining 
services):  SO. 

Description: 
Workforce 
L.  105-220) 
keep  records  a 
may  be  required 
Lahor  "to 
a  level  of  expe 
ensure  that  the 
spent  unlawfu  Iv 
at20CFR6G7. 
and  quarterly 
all  "direct  grant 

The  primary 
WIA  167  Migrant 
Farmworker  Yiuth 
provide  materi 
of  Labor,  respohd 


JO  \  Costs  (operating/ 
s\\stems  or  purchasing 


inquiries 
testimony  on 
to  identify  areat 
need  and  perfi 
Data  is  also 
performance 
required  perfi 
regulations  at 
sections  669 


Section  185  of  the 
Inv(  stment  Act  (WIA).  (Pub. 
re(  uires  funds  recipients  to 
id  submit  such  reports  as 
by  the  Secretary  of 
perirfit  the  tracing  of  funds  to 
diture  adequate  to 
funds  have  not  been 

The  WIA  Final  Rules 
100  require  annual  plans 
f  erformance  reports  from 
recipients", 
uses  of  the  data  under 
and  Seasonal 
Program  are  to 
il  reports  to  the  Secretary 
to  Congressional 
suppjort  Congressional 

bphalf  of  the  program  and 
of  technical  assistance 


opmance  improvement. 

to  establish 
standards  for  each  of  the 


used 


or  mance 


part 


5(0 


measures  per 
669,  subpart  D, 
and  669.510. 


Darrin  A.  King. 

Acting  DepartiTifkital 
IFR  Doc.  03-1891 

BILUNG  CODE  4510^  30-P 


Clearance  Officer. 
5  Filed  7-24-03;  8:45  am) 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  review;  Comment 
Request 

July  21.  2003. 

The  Department  of  Labor  (DDL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1994  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  (202)  693-4124  (this  is  not  a 
toll-free  number)  or  E-Mail: 
reeves,  vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulator}'  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA).  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316  / 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  whose  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Weekly  Claims  and  Extended 
Benefits  Data  and  Weekly  Initial  and 
Continued  Weeks  Claimed. 

OMB  Number:  1205-0028. 
Affected  Public:  State.  Local,  or  Tribal 
Government. 

Type  of  Response:  Reporting.  - 
Frequency:  Weekly.  ,, 

Number  of  Respondents:  53. 


Information  collection  requirement 


ETA  538 
ETA  539 

Total 


Annual 
responses 


Average  re- 
sponse time 
(tiours) 


2,756 
2,756 


5,512 


.50 
.833 


Annual  burden 
hours 


1,378 
2,297 


3,675 
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Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  ETA  538  and  ETA 
539  reports  are  weekly  reports  which 
contain  information  on  initial  claims 
and  continued  weeks  claimed.  These 
figures  are  important  economic 
indicators.  The  ETA  538  provides 
information  that  allows  national 
unemployment  claims  information  to  be 
released  to  the  public  five  days  after  the 
close  of  the  reference  period.  The  ETA 
539  contains  more  refined  weekly 
claims  detail  and  the  state's  13-week 
insured  unemployment  rate,  which  is 
used  to  determine  eligibility  for  the 
Extended  Benefits  program. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  03-18966  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

)uly  16,  2003. 

"The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  Uiis 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4124  (this  is  not  a 
toll-free  number)  or  E-Mail: 
reeves,vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  Administration 
(MSHA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316/this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

"The  OMB  is  particularly  interested  in 
comments  which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of 
currently  approved  collection.  ' 

Title:  Ground  Control  Plan. 

OMB  Number:  1219-0026. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Type  o/flesponse;  Reporting. 

Number  of  Respondents:  1,401. 


Information  collection  requirements 


Annual 
responses 


Average  re- 
sponse time 
(hours) 


Annual  burden 
hours 


New  Ground  Control  Plans 

Revised  Ground  Control  Plans 

Total 


168 
34 


202 


9.00 
6.00 


1,512 
204 


1,716 


Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  system  or  purchasing 
services)!  $267. 

Description:  30  CFR  77.1000  and 
77.1000-1  require  that  Ground  Control 
Plans  that  are  reviewed  by  MSHA  to 
ensure  that  surface  coal  mine  operators' 
methods  of  controlling  highwalls  and 
spoil  banks  are  consistent  with  prudent 
engineering  design  and  will  ensure  safe 
working  conditions  for  miners. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-18967  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4510-43-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


44104 


work  of  the  chiracter 
localities  desci  ibed 


Good  cause 
utilizing  notice 
procedure  ther  ;on 
of  these  detenqinations 
5  U.S.C.  553 
in  the  effective 
section,  beca 


ard 


1US3 


current  constru  ction 
determinations 
volume  causes 
impractical  anc 
interest. 


1  hereby  found  for  not 
and  public  comment 
prior  to  the  issuance 
as  prescribed  in 
not  providing  for  delay 
date  as  prescribed  in  that 
the  necessity  to  issue 
industry  wage 
frequently  and  in  large 
arocedures  to  be 
contrary  to  the  public 


dec  s 


General  wage 
decisions,  and 
supersedes 
expiration  date^ 
their  date  of 
Register,  or  on 
is  received  by 
earlier.  These 
in  accordance 
CFR  parts  1  anc 
applicable  deci 
modifications 
part  of  every 
the  described 
geographic  area 
an  applicable 
law  and  29  CFF 
and  fringe  bene  it 
published  herei  n 
contained  in  th 
Office  (GPO) 
"General  Wage 
Under  the  Davii 
Acts,"  shall  be 
contractors  and 
laborers  and 


mec 


Any  person 
governmental  agency 
in  the  rates  date  rmined 
encouraged  to  submit 
fringe  benefit 
consideration  b 


Further 
explanatory  fo 
submitting  this 
writing  to  the  U 
Employment 
Wage  and  Hour 
Wage 

Avenue,  NW., 
Washington,  DC 
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and  in  the 
therein. 


determination 
nodifications  and 
ions  thereto,  contain  no 
and  are  effective  from 
notice  in  the  Federal 
he  date  written  notice 
agency,  whichever  is 
dpcisions  are  to  be  used 
the  provisions  of  29 
5.  Accordingly,  the 
;ion,  together  with  any 
ed,  must  be  made  a 
contract  for  performance  of 
within  the 
indicated  as  required  by 
leral  prevailing  wage 
part  5.  The  wage  rates 
"  s.  notice  of  which  is 

and  which  are 
Government  Printing 
do  :ument  entitled 

Determinations  Issued 
-Bacon  and  Related 
I  lie  minimum  paid  by 
subcontractors  to 
hanics. 


vfith 


work 


F;de 


c  rganization.  or 

having  an  interest 
as  prevailing  is 

-^- wage  rate  and 

information  for 
the  Department, 
infon  lation  and  self- 

n  is  for  the  purpose  of 
lata  may  be  obtained  by 
S.  Department  of  Labor, 
Stc  ndards  Administration, 
Division,  Division  of 
Determins  tions,  2090  Constitution 
Rbom  S-3014, 
20210. 


Modification  to  General  Wage 
Determination  Decisions 


The  number  o 
the  Government 
document  entitled 
Determinations 
Bacon  and  Relatfed 
are  listed  by  Vol  nme 
publication  in  t}  e 
in  parentheses  fill 
being  moditied 


the  decisions  listed  to 
Printing  Office 

"General  Wage 
ssued  Under  the  Davis- 
Acts"  being  modified 
and  State.  Dates  of 
Federal  Register  are 
owing  the  decisions 


Volume  I 
None 

Volume  II 

None 

Volume  III 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  VII 

None 

General  Wage  Determination 
Publication 


General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 


Dated:  Signed  at  Washington,  DC,  this  17th 
day  of  July  2003. 

Carl  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-18711  Filed  7-24-03;  8:45  am) 

BILUNG  CODE  4510-27-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  GE2003-2] 

Draft  Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Poultry  Processing 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Department  of 
Labor. 

ACTION:  Extension  of  comment  period, 
announcement  of  public  meeting. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
extending  the  comment  period  for  its 
draft  Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Poultry  Processing  (draft  guidelines) 
an  additional  forty-five  (45)  days,  until 
September  18,  2003,  OSHA  is  also 
aimouncing  that  a  public  stakeholder 
meeting  will  be  held  on  October  2,  2003, 
in  Washington,  DC. 
DATES:  Written  Comments:  Comments 
must  be  submitted  by  the  following 
dates: 

Hard  Copy:  You  must  submit  your 
comments  (postmarked  or  sent)  by 
September  18,  2003. 

Facsimile  and  electronic 
transmission:  You  must  submit  your 
comments  by  September  18,  2003. 
(Please  see  the  SUPPLEMENTARY 
INFORMATION  below  for  additional 
information  on  submitting  comments.) 

Stakeholder  meeting:  OSHA  will  hold 
a  half-day  stakeholder  meeting  to 
discuss  the  draft  guidelines.  The 
meeting  will  be  held  on  Thursday, 
October  2,  2003,  from  8:30  a.m.  to  12:30 
p.m.  in  Washington,  DC.  Interested 
persons  must  submit  their  intention  to 
participate  in  the  stakeholder  meeting 
through  express  delivery,  hand  delivery, 
messenger  service,  fax,  or  electronic 
means  by  September  18,  2003. 
ADDRESSES: 

I.  Submission  of  Comments  and 
Intention  To  Participate  in  Stakeholder 
Meeting 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  You 
must  submit  three  copies  of  your 
comments  and  attachments  to  the  OSHA 
Docket  Office,  Docket  No.  GE2003-2, 
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Room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350  (OSHA's  TTY  number  is  (877) 
889-5627).  The  OSHA  Docket  Office 
and  the  Department  of  Labor  hours  of 
operation  are  8:15  a.m.  to  4:45  p.m., 
E.S.T.  You  need  only  submit  one  copy 
of  your  intention  to  participate  in  the 
stakeholder  meeting  by  express 
delivery,  hand  delivery,  or  messenger 
service  to  the  above  address. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
document.  Docket  No.  GE2003-2,  in 
your  comments.  You  may  also  fax  your 
intention  to  participate  in  the 
stakeholder  meeting. 

Electronic:  You  may  submit 
Comments  and  your  intention  to 
participate  in  the  stakeholder  meeting 
through  the  Internet  at  http:// 
ecomments.osha.gov/.  (Please  see  the 
SUPPLEMENTARY  INFORMATION  below  for 
additional  information  on  submitting 
comments.) 

II.  Obtaining  Copies  of  the  Draft 
Guidelines 

You  can  download  the  draft 
guidelines  from  OSHA's  Web  page  at 
http://www.osha.gov.  A  printed  copy  of 
the  draft  guidelines  is  available  from  the 
OSHA  Office  of  Publications,  Room  N- 
3101,  U.S.,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  or  by  telephone  at  (800)  321- 
OSHA  (6742).  You  may  fax  your  request 
for  a  copy  of  the  draft  guidelines  to 
(202) 693-2498. 

ni.  Stakeholder  Meeting 

The  stakeholder  meeting  will  be  held 
at  the  Washington  Court  Hotel,  525  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20001:  telephone  (202)  628-2100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Witt,  OSHA  Directorate  of 
Standards  and  Guidance,  Room  N-3718, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210:  telephone  (202)  693-1950. 
SUPPLEMENTARY  INFORMATION: 

I.  Extension  of  Comment  Period 

OSHA  announced  publication  of  its 
draft  Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Poultry  Processing  in  the  Federal 
Register  on  June  4,  2003  (68  FR  33536). 
In  that  notice,  the  Agency  provided  the 
public  with  sixty  (60)  days  to  submit 
written  comments,  until  August  4,  2003. 
Several  interested  persons  requested 
that  OSHA  provide  additional  time  to 
submit  written  comments  on  the  draft 


guidelines.  In  light  of  the  interest 
expressed  by  the  public,  and  to  provide 
a  similar  extension  to  that  previously 
provided  on  OSHA's  draft  ergonomics 
guidelines  for  the  retail  grocery 
industry,  OSHA  is  providing  an 
additional  forty-five  (45)  days  for 
comment.  Accordingly,  written 
comments  must  now  be  submitted  by 
September  18-,  2003. 

II.  Submission  of  Comments  and 
Internet  Access  to  Comments 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard 
copy,  (2)  fax  transmission  (facsimile),  or 
(3)  electronically  through  the  OSHA 
Web  page.  You  may  supplement 
electronic  submissions  by  uploading 
document  files  electronically.  If  you 
wish  to  mail  additional  materials  in 
reference  to  an  electronic  submission, 
you  must  submit  three  copies  of  them  to 
the  OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  procedures  the  use  of  regular 
mail  may  cause  a  significant  delay  in 
the  receipt  of  comments.  Please  contact 
the  OSHA  Docket  Office  at  (202)  693- 
2350  (TTY  (877)  889-5627)  for 
information  about  security  procedures 
concerning  the  delivery  of  materials  by 
express  delivery,  hand  delivery  and 
messenger  service. 

All  comments  and  submissions  will 
be  available  for  inspection  and  copying 
at  the  OSHA  Docket  Office  at  the  above 
address.  Comments  and  submissions 
will  be  posted  on  OSHA's  Web  page  at 
www.osha.gov.  OSHA  cautions  you 
about  submitting  personal  information 
such  as  social  security  numbers,  date  of 
birth,  etc.  Contact  the  OSHA  Docket 
Office  at  (202)  693-2350  (TTY  (877) 
889-5627)  for  information  about 
materials  not  available  through  the 
OSHA  Web  page  and  for  assistance  in 
using  the  internet  to  locate  docket 
submissions. 

III.  Stakeholder  Meeting 

Following  the  close  of  the  comment 
period,  OSHA  will  hold  a  stakeholder 
meeting  in  Washington,  DC,  at  the 
Washington  Court  Hotel  on  Thursday, 
October  2,  2003  from  8:30  a.m.  to  12:30 
p.m.  Interested  parties  must  submit 
their  intention  to  participate  in  the 
steikeholder  meeting  by  September  18, 
2003  to  allow  the  Agency  to  make 
appropriate  plans  for  the  meeting. 

■This  notice  was  prepared  under  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  It  is  issued  under  sections  4  and 


8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  657). 

Issued  at  Washington,  DC,  this  18  day  of 
July,  2003 
John  L.  Henshaw, 
Assistant  Secretary  ofLattor. 
[FR  Doc.  03-18959  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  4510-26-M 


NATIONAL  COUNCIL  ON  DISABILITY 

Youth  Advisory  Committee  Meeting 

agency:  National  Council  on  Disability 

(NCD). 

AGENDA:  Roll  call,  announcements, 

reports,  new  business,  adjournment. 

Time  and  Date:  1  p.m.-2:30  p.m., 
August  20,  2003. 

P/ace;  Intercontinental  Houston  Hotel, 
2222  West  Loop  South,  Houston,  Texas. 

Status:  All  parts  of  this  meeting  will 
be  open  to  the  public.  Those  interested 
in  participating  in  this  meeting  should 
contact  the  appropriate  staff  member 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT. 
Geraldine  Drake  Hawkins,  PhD.. 
Program  Specialist,  National  Council  on 
Disability,  1331  F  Street  NW.,  Suite  850, 
Washington,  DC  20004;  202-272-2004 
(voice),  202-272-2074  (TTY).  202-272- 
2022  (fax),  ghawkins@ncd.gov  (e-mail). 

Youth  Advisory  Committee  Mission: 
The  purpose  of  NCD's  Youth  Advisory- 
Committee  is  to  provide  input  into  NCD 
activities  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 

Dated:  July  22.  2003. 
Ethel  D.  Briggs, 

Executive  Director. 

|FR  Doc.  03-19019  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  6820-MA-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 
the  Humanities,  NFAH. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisioQs  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Gottr>',  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
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Humanities,  V  ashington,  DC  20506; 
telephone  (20; )  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  or  this  matter  may  be 
obtained  by  cg  ntacting  the 
Endov/ment's  '  I'DD  terminal  on  (202) 


606-8282. 
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2.  Date: 
Time:  8:30  a. 
Room:  315. 
Program:  Th 

applications  foi 
to  the  Division 
the  May  1,  200; 

3.  Date: 
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floom;  315. 
Program:  Th 

applications  foi 
to  the  Division 
the  May  1,  200.• 
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Program  .Thi 
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Program:  Thi 
applications  for 
to  the  Division 
theMav  1.  2003 


Augist4,  2003. 
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meeting  will  review 
Fellowships,  submitted 
jf  Research  Programs  at 
deadline. 
Augdst  5,  2003. 
in.  to  5  p.m. 

1$  meeting  will  review 
Fellowships,  submitted 
jf  Research  Programs  at 
deadline. 
AugiJst  6,  2003. 
io  5:30  p.m. 

meeting  will  review 
Fellowships,  submitted 
)f  Research  Programs  at 
deadline. 
AugiJst  7,  2003. 
in.  to  5  p.m. 

meeting  will  review 
Fellowships,  submitted 
( )f  Research  Programs  at 
deadline. 


6.  Date:  August  7,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  315. 

Program:  This  meeting  v/ill  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1.  2003  deadline. 

7.  Date:  August  8,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

8.  Date;  August  8,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  M-07. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

9.  Date;  August  8.  2003. 
Time:  11  a.m.  to  12  p.m. 
Room:  318. 

Program:  This  meeting  will  review 
applications  for  Faculty  Research 
Awards,  submitted  to  the  Division  of 
Research  Programs  at  the  May  1,  2003 
deadline. 

10.  Date:  August  8,  2003. 
Time:  4  p.m.  to  5  p.m. 
Room:  318. 

Program:  This  meeting  will  review 
applications  for  Faculty  Research 
Awards,  submitted  to  the  Division  of 
Research  Programs  at  the  May  1,  2003 
deadline. 

11.  Date:  August  11,  2003. 
Time:  9  a.m.  to  5  p.m. 
Room:  527. 

Program:  This  meedng  will  review 
applications  for  Faculty  Research 
Awards,  submitted  to  the  Division  of 
Research  Programs  at  the  May  1,  2003 
deadline. 

12.  Date;  August  11,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

13.  Date;  August  11,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415. 

Program;  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

14.  Date:  August  12,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

15.  Date;  August  12,  2003. 


Time:  8:30  a.m.  to-5.-p.m.  •  ,:_; 

floom;  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

16.  Date:  August  13,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Poom;  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. - 

17.  Dote;  August  13,  2003. 

Time;  8:30  a.m.  to  5  p.m. 

floom;  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

18.  Date:  August  14,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

19.  Date;  August  14,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Poom;  415. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline 

20.  Date;  August  15,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1 ,  2003  deadline. 

21.  Date;  August  19,  2003. 

Time:  9  a.m.  to  5:30  p.m. 

PooiTj;415. 

Program:  This  meeting  will  review 
applications  for  Fellowships,  submitted 
to  the  Division  of  Research  Programs  at 
the  May  1,  2003  deadline. 

Heather  Gottry, 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Dor.  03-18998  Filed  7-24-03;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413, 50-414, 50-369  and 
50-370] 

Duke  Energy  Corporation,  et  al., 
Catawt>a  Nuclear  Station,  Units  1  and 
2;  McGuire  Nuclear  Station,  Units  1 
and  2;  Notice  of  Consideration  of 
issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17,  issued  to  Duke  Power 
Company  (the  licensee),  for  operation  of 
the  McGuire  Nuclear  Station,  Unit  Nos. 
1  and  2  (McGuire),  located  in 
Mecklenburg  County,  North  Carolina 
and  to  Facility  Operating  License  Nos. 
NPF-35  and  NPF-52,  issued  to  Duke 
Power  Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station  (CNS),  Units  1  and  2,  located  in 
York  County,  South  Carolina. 

The  proposed  amendmerits,  requested 
by  the  licensee  in  a  letter  dated 
February  27,  2003,  would  revise  the 
Technical  Specifications  (TSs)  to  allow 
the  use  of  four  mixed  oxide  (MOX)  lead 
assemblies  at  either  the  Catawba 
Nuclear  Station  or  the  McGuire  Nuclear 
Station.  The  licensee  has  proposed 
changes  to  two  sections  of  the  TSs  that 
address  the  storage  of  MOX  fuel 
assemblies  in  the  spent  fuel  storage 
racks:  Section  3.7.15,  "Spent  Fuel 
Assembly  Storage"  and  Section  4.3, 
"Fuel  Storage."  The  licensee  has  also 
proposed  changes  to  TS  Section  4.2, 
"Reactor  Core,"  to  reflect  the  use  of 
MOX  fuel  in  addition  to  the  currently 
specified  slightly  enriched  uranium 
dioxide  fuel  and  to  reflect  the  use  of  fuel 
rods  clad  with  an  M5T'>^  zirconium  alloy 
that  has  a  different  material 
specification  than  the  materials 
currently  referenced  in  the  TS. 
Associated  changes  are  proposed  for  TS 
Section  5.6.5,  "Core  Operating  Limits 
Report  (COLR),"  to  add  several  more 
methodologies  that  will  be  used  to 
develop  the  limits  that  will  be  included 
in  the  COLR.  Associated  changes  have 
also  been  proposed  for  the  TS  Bases 
section. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  25,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  bttp://www.nrc.gov/NRC/CFR/ 
index.html.  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397-4209,  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
\\^th  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding,  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 


contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion. which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  and  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory'  Commission,  Washingtoii, 
DC  20555^001 ,  and  to  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (ECIIX), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(l)-(v)  and  2.714(d). 
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NUCLEAR  RE6ULAT0RY 
COMMISSION 

[Docket  No.  030-  -09164] 

Environmenta  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  Issi^ance  of  a  License 
Amendment  of  U.  S.  Nuclear 
Regulatory  CofnmisJ^ion  Byproduct 
Material  Llcen$e  No.  47-15473-01, 
Charleston  Arf  a  Medical  Center 

I.  Summary 

The  U.S.  Nuil 
Commission  (I^RC) 
amending  By 
No.  47-15473-01 
release  of  one 
located  on  Pen^isvl 
Charleston, 
uiu-estricted 
Envirormiental 
Finding  of  No 
(FONSI)  in  su 

The  NRC  has 
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West 
us? 


ear  Regulatory 
is  considering 
uct  Material  License 
to  authorize  the 
the  licensee's  facilities 

vania  Avenue  in 
Virginia,  for 
and  has  prepared  an 
Assessment  (EA)  and 
!  lignificant  Impact 
Dort  of  this  action, 
reviewed  the  results  of 
of  Laboratory  304 
Pennsylvania  Avenue  in 


Charleston,  West  Virginia.  The 
Charleston  Area  Medical  Center  was 
authorized  by  the  NRC  from  August  31, 
1995  until  the  present  to  use  radioactive 
materials  for  research  and  development 
purposes  at  the  Pennsylvania  Avenue 
facility.  The  authorization  was  limited 
to  the  in-vitro  use  of  small  quantities  of 
Hydrogen-3,  Carbon-14,  Phosphorous- 
32,  and  Iodine-125.  In  September  2002, 
the  Charleston  Area  Medical  Center 
ceased  operations  with  licensed 
materials  at  the  Pennsylvania  Street 
location  and  requested  that  it  be 
removed  from  their  materials  license  as 
a  place  of  use.  The  Charleston  Area 
Medical  Center  has  conducted  surveys 
of  the  facility  and  determined  that  the 
facility  meets  the  license  termination 
criteria  in  Subpart  E  of  10  CFR  Part  20. 
The  NRC  staff  has  evaluated  the 
Charleston  Area  Medical  Center's 
request  and  the  results  of  the  surveys, 
performed  a  confirmatory  survey,  and 
has  developed  an  EA  in  accordance 
with  the  requirements  of  10  CFR  Part 
51.  Based  on  the  staff  evaluation,  the 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  on  human  health  and 
the  environment  for  the  proposed 
licensing  action. 

II.  Environmental  Assessment 

Introduction 

The  Charleston  Area  Medical  Center 
has  requested  release,  for  unrestricted 
use,  of  their  facility  located  at  Suite  304, 
830  Pennsylvania  Avenue,  in 
Charleston,  West  Virginia,  as  authorized 
for  use  by  NRC  License  No.  47-15473- 
01.  This  location  of  use  was  authorized 
on  August  31,  1995.  NRC-licensed 
activities  performed  at  the  Pennsylvania 
Avenue  location  were  limited  to 
laboratory  procedures  typically 
performed  on  bench  tops  and  in  hoods. 
No  outdoor  areas  were  affected  by  the 
use  of  licensed  materials.  Licensed 
activities  ceased  completely  in 
September  2002.  and  the  licensee 
requested  release  of  the  facility  for 
unrestricted  use.  Based  on  the  licensee's 
historical  knowledge  of  the  site  and  the 
condition  of  the  facility,  the  licensee 
determined  that  only  routine 
decontamination  activities,  in 
accordance  with  licensee  radiation 
safety  procedures,  were  required.  The 
licensee  surveyed  the  facility  and 
provided  documentation  that  the  facility 
meets  the  license  termination  criteria 
specified  in  Subpart  E  of  10  CFR  part 
20,  "Radiological  Criteria  for  License 
Termination." 

The  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Radioactive  Materials  License  No.  47- 


15473-01  to  release  one  of  the  licensee's 
facilities  located  at  Suite  304,  830 
Pennsylvania  Avenue,  in  Charleston, 
West  Virginia,  for  unrestricted  use.  By 
letter  dated  September  3,  2002,  the 
Charleston  Area  Medical  Center 
provided  siu^ey  results  which 
demonstrate  that  the  Pennsylvania 
Avenue  facility  in  Charleston,  West 
Virginia  is  in  compliance  with  the 
radiological  criteria  for  license 
termination  in  Subpart  E  of  10  CFR  Part 
20,  "Radiological  Criteria  for  License 
Termination."  No  further  actions  or 
activities  are  required  on  the  part  of  the 
licensee  to  remediate  the  facility. 

Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  release  the  licensee's  Pennsylvania 
Avenue  facility  for  um-estricted  use  and 
to  remove  the  location  as  an  authorized 
place  of  use  from  the  materials  license. 
This  will  allow  the  licensee  to  make 
other  use  of  the  facility.  There  is  no 
residual  radioactivity  remaining  at  the 
facility  that  is  distinguishable  from 
background  levels.  NRC  is  fulfilling  its 
responsibilities  under  the  Atomic 
Energy  Act  to  make  a  decision  on  a 
proposed  license  amendment  for  release 
of  facilities  for  unrestricted  use  that 
ensures  protection  of  public  health  and 
safety  and  environment. 

Alternative  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  of  amending  the  license  to  release 
the  Pennsylvania  Avenue  facility  for 
unrestricted  use  is  no  action.  The  no- 
action  alternative  is  not  acceptable 
because  it  will  result  in  violation  of 
NRC's  Timeliness  Rule  (10  CFR  30.36), 
which  requires  licensees  to 
decommission  their  facilities  when 
licensed  activities  cease.  The  licensee 
does  not  plan  to  perform  any  activities 
with  licensed  materials  at  these 
locations.  Maintaining  the  area  under  a 
license  would  also  reduce  options  for 
future  use  of  the  property. 

The  Affected  Environment  and 
Environmental  Impacts 

The  licensee's  place  of  use  within 
Laboratory  304  is  located  in  a  four  story 
concrete  and  stucco  medical  offices 
building  adjacent  to  the  Charleston  Area 
Medical  Center's  Women  and  Children's 
Hospital.  The  hospital  is  surrounded  by 
similar  type  construction  office 
buildings. 

The  NRC  staff  has  reviewed  the 
surveys  performed  by  the  Charleston 
Area  Medical  Center  to  demonstrate 
compliance  with  the  10  CFR  20.1402 
license  termination  criteria  and  has 
performed  a  confirmatory  survey.  Based 
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on  its  review,  the  staff  has  determined 
that  the  affected  enviroimient  and 
environmental  impacts  associated  with 
the  decommissioning  of  the  Charleston 
Area  Medical  Center  facility  are 
bounded  by  the  impacts  evaluated  by 
the  "Generic  Environmental  Impact 
Statement  in  Support  of  Rulemaking  on 
Radiological  Criteria  for  License 
Termination  of  NRC-Licensed 
Facilities"  (NUREG-1496).  The  staff 
also  finds  that  the  proposed  release  for 
unrestricted  use  of  the  Charleston  Area 
Medical  Center  facility  is  in  compliance 
with  10  CFR  20.1402,  "Radiological 
Criteria  for  Unrestricted  Use."  The  NRC 
has  found  no  other  activities  in  the  area 
that  could  result  in  cumulative  impacts. 

Agencies  and  Persons  Contacted  and 
Sources  Used 

This  Environmental  Assessment  was 
prepared  entirely  by  the  NRC  staff.  The 
U.S.  Fish  and  Wildlife  Service  was 
contacted  for  comment  and  responded 
by  letter  dated  December  10,  2002,  with 
no  opposition  to  the  action.  The  West 
Virginia  Division  of  Culture  and  History 
was  also  contacted  and  responded  by 
letter  dated  November  15,  2002,  with  no 
opposition. 

Conclusion 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  proposed  action 
complies  with  10  CFR  Part  20.  NRC  has 
prepared  this  EA  in  support  of  the 
proposed  license  termination  to  release 
the  Charleston  Area  Medical  Center 
facility  located  at  Suite  304,  830 
Pennsylvania  Avenue,  in  Charleston, 
West  Virginia,  for  unrestricted  use.  On 
the  basis  of  the  EA,  NRC  has  concluded 
that  the  environmental  impacts  from  the 
proposed  action  are  not  expected  to  be 
significant  and  has  determined  that 
preparation  of  an  environmental  impact 
statement  for  the  proposed  action  is  not 
required. 

List  of  Preparers 

Orysia  Masnyk  Bailey,  Health 
Physicist.  Materials  Licensing/ 
Inspection  Branch  1,  Division  of 
Nuclear  Materials  Safety,  Region  II. 

List  of  References 

1.  NRC  License  No.  47-15473-01 
inspection  and  licensing  records. 

2  Charleston  Area  Medical  Center. 
(License  amendment  request  and 
supporting  documentation)  Letter  from 
S.  Danak  to  NRC  dated  September  3, 
2002.  (ML022470219) 

3.  Title  10  Code  of  Federal 
Regulations  Part  20,  Subpart  E, 
"Radiological  Criteria  for  License 
Termination." 


4.  Federal  Register  notice.  Volume  65, 
No.  114,  page  37186,  dated  Tuesday, 
Jujie  13,  2000,  "Use  of  Screening  Values 
to  Demonstrate  Compliance  With  the 
Federal  Rule  on  Radiological  Criteria  for 
License  Termination." 

5.  NRC.  NUREG-1757  "Consolidated 
NMSS  Decommissioning  Guidance," 
Final  Report  dated  September  2002. 

6.  NRC.  NUREG  1496  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities,"  Final 
Report  dated  July  1997. 

7.  U.S.  Fish  and  Wildlife  Service. 
Letter  from  J.K.  Towner  to  NRC  dated 
December  10,  2002  (ML023500031). 

8.  West  Virginia  Department  of 
Culture  and  History.  Letter  from  S.M. 
Pierce  to  NRC  dated  November  15,  2002. 

III.  Finding  of  No  Significant  Impact 

Based  upop  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  of  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  environmental  impact  statement  is 
not  warranted. 

rV.  Further  Information 

The  references  listed  above  are 
available  for  public  inspection  and  may 
also  be  copied  for  a  fee  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  These 
documents  are  also  available  for  public 
review  through  ADAMS,  the  NRC's 
electronic  reading  room,  at:  http:// 
www.nrc.gov/reading-rm/adams.htlm. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Orysia 
Masnyk  Bailey,  Materials  Licensing/ 
Inspection  Branch  1 ,  Division  of 
Nuclear  Materials  Safety,  U.S.  Nuclear 
Regulatory  Commission,  Region  II,  Suite 
23T85,  61  Forsj'th  Street,  SW.,  Atlanta, 
Georgia,  30303.  Telephone  404-562- 
4739. 

Dated  at  Atlanta,  Georgia  the  11th  day  of 
July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Douglas  M.  Collins, 

Division  of  Nuclear  Materials  Safety,  Region 
II. 
[FR  Doc.  03-18960  Filed  7-24-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

FPL  Energy  Seabrook,  LLC,  Et  al.; 
Seabrook  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption 
from  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50,  section 
50.60,  "Acceptance  criteria  for  fi-acture 
prevention  measures  for  light-water 
nuclear  power  reactors  for  normal 
operation,"  and  10  CFR  part  50, 
appendix  G,  "Fracture  Toughness 
Requirements,"  for  Facility  Operating 
License  No.  NPF-86,  issued  to  FPL 
Energy  Seabrook,  LLC,  et  al.  (the 
licensee),  for  operation  of  the  Seabrook 
Power  Station,  located  in  Seabrook, 
New  Hampshire.  Therefore,  as  required 
by  10  CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  part  50,  section  50.60(a)  and 
Appendix  G,  and  allow  the  use  of 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  Code  Case  N-641  in 
the  development  of  the  Seabrook 
Reactor  Pressure  Vessel  (RPV)  Pressure 
and  Temperature  (P-T)  limits.  These 
limits  would  be  used  through  20 
effective  full-power  years  of  operation. 

10  CFR  50.60(a)  requires,  in  part,  that 
except  where  an  exemption  is  granted 
by  the  Commission,  all  light-water 
nuclear  power  reactors  must  meet  the 
fracture  toughness  requirements  for  the 
reactor  coolant  pressure  boundary  set 
forth  in  appendices  G  and  H  to  10  CFR 
part  50.  Appendix  G  to  10  CFR  part  50 
requires  that  P-T  limits  be  established 
for  RPVs  during  normal  operating  and 
hydrostatic  or  leak-rate  testing 
conditions.  Specifically,  10  CFR  part  50. 
Appendix  G  states,  'The  appropriate 
requirements  on  both  the  pressiire- 
temperature  limits  and  the  minimum 
permissible  temperature  must  be  met  for 
all  conditions."  Additionally,  the 
appendix  specifies  that  the 
requirements  for  these  limits  are  given 
in  the  ASME  Code,  section  XI,  appendix 
G  limits. 

ASME  Code  Case  N-641  permits  the 
use  of  alternate  reference  fracture 
toughness  curves  (i.e..  use  of  the  "Kir 
fracture  toughness  curve"  instead  of  the 
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Environmental  Impacts  of  the 
Alternatives  to  t  he  Proposed  Action 

As  an  altemat  :ve  to  the  proposed 
action,  the  staff  ;onsidered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 


alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resoiarces  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Seabrook  Station,  Unit  No.  1,  dated 
December  1982. 

Agencies  and  Persons  Consulted 

On  June  4.  2003,  the  staff  consulted 
with  the  New  Hampshire  State  Official, 
Mike  Nawoj  of  the  New  Hampshire 
Office  of  Emergency  Management,  and 
with  the  Massachusetts  State  Official, 
Diane  Brown-Couture,  of  the 
Massachusetts  Emergency  Management 
Agency,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
Officials  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  Environmental 
Assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  11,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS,  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 

James  W.  Clifford, 

Chief.  Section  2,  Project  Directorate  I,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  03-18962  Filed  7-24-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 


Omaha  Public  Power  District;  Fort 
Calhoun  Station,  Unit  1 ;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  50,  Appendix  G  for  Facility 
Operating  License  No.  DPR-40,  issued 
to  Omaha  Public  Power  District  (the 
licensee),  for  operation  of  the  Fort 
Calhoun  Station.  Unit  No.  1  (FCS), 
located  in  Washington  County, 
Nebraska.  Therefore,  as  required  by  10 
CFR  51.21.  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  certain  requirements 
of  Appendix  G  to  10  CFR  Part  50  to 
allow  the  application  of  the 
methodology  in  Combustion 
Engineering  (CE)  Topical  Report  NPSD- 
683-A.  Revision  6,  "Development  of  a 
RCS  Pressure  and  Temperature  Limits 
Report  for  the  Removal  of  P-T  Limits 
and  LTOP  Requirements  from  the 
Technical  Specifications,"  for  the 
calculation  of  flaw  stress  intensity 
factors  due  to  thermal  stress  loadings 
(Ku). 
The  proposed  action  is  in  accordance 
'  with  the  licensee's  application  dated 
October  8,  2002. 

The  Need  for  the  Proposed  Action 

In  the  associated  exemption,  the  staff 
has  determined  that,  pursuant  to  10  CFR 
50.12(a)(2)(ii),  the  underlying  purpose 
of  the  regulation  will  continue  to  be 
served  by  the  implementation  of  the 
alternative  methodology.  The  proposed 
action  would  revise  the  currently- 
approved  methodology  for  pressure 
temperature  (P-T)  limit  calculations  to 
incorporate  the  methodology  approved 
for  use  in  CE  NPSD-683-A,  Revision  6. 
CE  NPSD-683-A,  Revision  6,  allows  the 
use  of  an  alternate  methodology  to 
calculate  the  flaw  stress  intensity  factors 
due  to  thermal  stress  loadings  (K|,).  The 
exemption  is  needed  because  the 
methodology  in  CE  NPSD-683-A. 
Revision  6.  could  not  be  shown  to  be 
conservative  with  respect  to  the 
methodology  for  the  determination  of  Ki, 
provided  in  Editions  and  Addenda  of 
ASME  Code,  Section  XI,  Appendix  G, 
through  the  1995  Editiqn  and  1996 
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Addenda  (the  latest  Edition  and 
Addenda  of  the  ASME  Code  which  had 
been  incorporated  into  10  CFR  50.55a  at 
the  time  of  the  staffs  review  of  CE 
NPSD-683-A.  Revision  6).  Therefore,  in 
conjunction  with  the  licensee's  October 
8.  2002.  license  amendment  request,  the 
licensee  also  submitted  an  exemption 
request,  consistent  with  the 
requirements  of  10  CFR  50.60,  to  apply 
the  Ki,  calculational  methodology  of  CE 
NPSD-683-A,  Revision  6  as  part  of  the 
FCS  pressure  temperature  limit  report 
(PTLR)  methodology. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  exemption  described  above 
would  provide  an  adequate  margin  of 
safety  against  brittle  failure  of  the 
reactor  pressure  vessel  at  FCS.  The 
details  of  the  staffs  evaluation  will  be 
provided  in  the  exemption  to  Appendix 
G.  which  will  allow  the  use  of  the 
methodology  in  Topical  Report  NPSD- 
683-A,  Revision  6,  to  calculate  the  flaw 
stress  intensity  factors  due  to  thermal 
stress  loadings  (Ku),  that  will  be  issued 
in  a  future  letter  to  the  licensee. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Envirormiental  Statement  for  the  FCS 
dated  August  1972. 

Agencies  and  Persons  Consulted 

On  July  18,  2003.  the  staff  consulted 
with  the  Nebraska  State  official,  Howard 
Shuman  of  the  Nebraska  Consumer 
Health  Services  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  8,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North. 
Public  File  Area  Ol  F21,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737.  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  July.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  Dembek, 

Chief,  Section  2,  Project  Directorate  IV, 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-18961  Filed  7-24-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27699] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

luiy  21.2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  15,  2003.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
aifidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  .of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  August  15.  2003.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Progress  Energy,  Inc.  (70-10132) 

Progress  Energy,  Inc.  ("Progress 
Energy"),  a  registered  holding  company, 
410  South  Wilmington  Street,  Raleigh, 
North  Carolina  27602,  has  filed  an 
application  under  sections  9(a)(1),  10, 
and  12(f)  of  the  Act  and  rule  54  under 
the  Act. 

Progress  Energy  directly  or  indirectly 
owns  all  of  the  outstanding  common 
stock  of  Carolina  Power  &  Light 
Company,  Florida  Power  Corporation, 
and  North  Carolina  Natural  Gas 
Corporation  (collectively,  the  "Utility 
Subsidiaries").  Together,  the  Utility 
Subsidiaries  provide  electric  service  and 
natural  gas  or  gas  transportation  service 
to  approximately  2.9  million  wholesale 
and  retail  customers  in  parts  of  three 
states.  The  Utility  Subsidiaries  and  non- 
regulated  generating  subsidiaries  of 
Progress  Energy  own  all  or  portions  of 
thirty-six  electric  generating  plants  in 
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the  United  Sta  tes  having  a  combined 
capability  of  more  than 
megaw  itts.  Through  direct  and 
s.  Progress  Energy  is 
various  nonutility 
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These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  lancj  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 
of  CO2  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CO2 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree' 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  the  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 


Oglethorpe  Power  Corporation:  Peabody  Energy 
Corporation:  Pinnacle  West  Capital  Corporation; 
Public  Service  Electric  and  Gas  Company;  Public 
Service  Company  of  New  Mexico:  Reliant 
Resources.  Inc.;  Tennessee  Valley  Authority;  TXU 
Corp.;  We  Energies  (the  trade  name  of  Wisconsin 
Electric  Power  Company  and  Wisconsin  Gas 
Company):  and  Wisconsin  Public  Service 
Corporation. 


exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 

The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any,  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 
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Ameren  Corporation  (70-10133) 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  company,  1901 
Chouteau  Avenue,  St.  Louis,  Missouri 
63103,  has  filed  an  application  under 
sections  9(a)(1),  10,  and  12(f)  of  the  Act 
and  rule  54  under  the  Act. 

Ameren  directly  or  indirectly  owns  all 
of  the  outstanding  common  stock  of  the 
following  public-utility  companies: 
Union  Electric  Company;  Central 
Illinois  Public  Service  Company;  and 
Central  Illinois  Light  Company 
(collectively,  the  "Utility  Subsidiaries"). 
Together,  the  Utility  Subsidiaries 
provide  electric  service  to 
approximately  1.7  million  wholesale 
and  retail  customers  and  approximately 
500,000  retail  natiiral  gas  customers  in 
parts  of  Missouri  and  Illinois.  The 
Utility  Subsidiaries  and  non-regulated 
generating  subsidiaries  of  Ameren  own 
all  or  portions  of  electric  generating 
plants  in  the  United  States  having  a 
combined  generating  capability  of  more 
than  14,500  megawatts.  Through  direct 
and  indirect  subsidiaries.  Ameren  is 
also  engaged  in  various  nonutility 
businesses. 

Ameren  requests  authority  to  acquire, 
directly  or  indirectly  through  one  or 
more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  Ameren  would 
be  $100,000.  Ameren  also  requests 
authority  to  sell  all  or  a  portion  of  its 
membership  interest  in  PowerTree 
Carbon  at  any  time  to  any  of  its 
associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  Ameren  in 
forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportimities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 


transferable  emission  control  credits  for 
measiu'es  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  from  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas.^ 
These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  Restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 
of  CO2  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CO2 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 


^  Ameren  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are;  American 
Electric  Power  Company.  Inc.;  Cinergy  Corp.: 
Dominion  Resources,  Inc.:  Entergy  Corporation: 
Exelon  Corporation;  FirstEnergy  Corp.;  Great  Plains 
Energy  Incorporated:  PEPCO  Holdings.  Inc.; 
Progress  Energy,  Inc.:  and  Xcel  Energy.  Inc.  Other 
energy  companies  that  have  committed  to  make 
capital  contributions  are;  CLECO  Corporation:  The 
Detroit  Edison  Company:  Duke  Energy  Corporation; 
Minnesota  Power  (a  division  of  ALLETE.  Inc.);  OG£ 
Energy  Corp.;  Oglethorpe  Power  Corporation: 
Peabody  Energy  Corporation;  Pinnacle  West  Capital 
Corporation;  Public  Ser\'ice  Electric  and  Gas 
Company;  Public  Ser\'ice  Company  of  New  Mexico; 
Reliant  Resources.  Inc.:  Tennessee  Valley 
Authority;  TXU  Corp.:  We  Energies  (the  trade  name 
of  Wisconsin  Electric  Power  Company  and 
Wisconsin  Gas  Company):  and  Wisconsin  Public 
Service  Corporation. 


the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  The  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The     • 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
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would  be  autoi  natically  allocated  in 
equal  portions  to  the  other  members. 
The  Operatii  ig  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  ransferee(s))  shall  be 
entitled  to  clai  n  a  pro  rata  share  of  all 
carbon  that  is  (  etermined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  whicl  i  legal  rights,  if  any,  have 
been  obtained  "Carbon  Reductions") 
based  on  the  m  ember's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  g  merally  utilize  its  share 
of  any  Carbon  1  (eductions  in  connection 
with  its  partici  lation  in  any  greenhouse 
gas  reporting  o  regulatory  program  or 
transfer  or  assii n  such  Carbon 
Reductions  to  one  or  more  other 
persons.  | 

Cinergy  Corp.  rO-10134) 

Cinergy  Corp.  ("Cinergy"),  a 
registered  holding  company,  139  East 
Fourth  Street,  Cincinnati,  Ohio  45202, 
has  filed  an  apj  ilication  under  sections 
9(a)(1).  10,  and  12(f)  of  the  Act  and  rule 
54  under  the  A  :t. 

Cinergy  direc  tly  or  indirectly  owns  all 
of  the  outstand:  ng  common  stock  of  the 
following  publi  c-utility  companies:  PSI 
Energy,  Inc.:  Tl  e  Cincinnati  Gas  & 
Electric  Compa  ly:  The  Union  Light, 
Heat  &  Power  Company:  Lawrenceburg 
Gas  Company:  iind  Miami  Power 
Corporation  (collectively,  the  "Utility 
Subsidiaries").  Together,  the  Utility 
Subsidiaries  pn  )vide  retail  gas  and 
electric  and  wh  olesale  electric  service  to 
more  than  1.5  nillion  customers  in 
parts  of  Indiana ,  Ohio,  and  Kentucky. 
The  Utility  Sub  sidiaries  and  non- 
regulated  gener  jting  subsidiaries  of 
Cinergy  own  al  or  portions  of  thirty-one 
electric  generat  ng  plants  in  the  United 
States  having  a  :ombined  generating 
capability  of  ap  proximately  13,929 
megawatts.  Thri  )ugh  direct  and  indirect 
subsidiaries,  Ciiergy  is  also  engaged  in 
various  nonutil  ty  businesses. 

Cinergy  requ(  sts  authority  to  acquire, 
directly  or  indiiectly  through  one  or 
more  subsidiari  3s,  a  membership 
interest  in  Pow(  rTree  Carbon  Company, 
LLC  ("PowerTnie  Carbon").  The  initial 
capital  contribution  of  Cinergy  would  be 
$100,000.  Ciner  ^y  also  requests 
authority  to  sell  all  or  a  portion  of  its 
membership  int  Brest  in  PowerTree 
Carbon  at  any  ti  me  to  any  of  its 
associate  companies. 

PowerTree  Ca  rbon,  a  Delaware 
limited  liability  company,  was 
organized  in  co(  iperation  with  the  U.S. 
Department  of  I  nergy  ("DOE").  It  is 
designed  to  faci  itate  investments  by 
energy  compani  js  such  as  Cinergy  in 
forestation  proj(  cts  in  the  Lower 
Mississippi  Rivi  ir  Valley  and  possibly 
other  sites. 


One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Iimovative  Sector  Initiatives: 
Opportunities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encoiuaging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  from  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas. ^ 
These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
iiiputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 


^  Cinergy  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are:  Ameren 
Corporation;  American  Electric  Power  Company, 
Inc.;  Progress  Energy,  Inc.;  Dominion  Resources, 
Inc.;  Entergy  Corporation;  Exeion  Corporation; 
FirstEnergy  Corp.;  Great  Plains  Energy 
Incorporated;  PEPCO  Holdings,  Inc.;  and  Xcel 
Energy,  Inc.  Other  energy  companies  that  have 
committed  to  make  capital  contributions  are: 
CLECO  Corporation;  The  Detroit  Edison  Company; 
Duke  Energy  Corporation;  Minnesota  Power  (a 
division  of  ALLETE,  Inc.);  OGE  Energy  Corp.; 
Oglethorpe  Power  Corporation;  Peabody  Energy 
Corporation;  Pinnacle  West  Capital  Corporation; 
Public  Service  Electric  and.Gas  Company;  Public 
Service  Company  of  New  Mexico;  Reliant 
Resources,  Inc.;  Tennessee  Valley  Authority;  TXU 
Corp.;  We  Energies  (the  trade  name  of  Wisconsin 
Electric  Power  Company  and  Wisconsin  Gas 
Company);  and  Wisconsin  Public  Service 
Corporation. 


of  CO2  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CC32 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  the  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company:  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approved  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
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subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 
The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any,  have 
been  obtained  ("Carbon  Reductions  ") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reducdons  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

Pepco  Holdings,  Inc.  (70-10135) 

Pepco  Holdings,  Inc.  ("Pepco"),  a 
registered  holding  company,  701  9th 
Street,  10th  Floor,  Suite  1300, 
Washington  DC  20068,  has  filed  an 
application  under  sections  9(a)(1),  10, 
and  12(f)  of  the  Act  and  rule  54  under 
the  Act. 

Pepco  directly  or  indirectly  owns  all 
of  the  outstanding  common  stock  of  the 
following  public-utility  companies: 
Atlantic  City  Electric  Company; 
Delmarva  Power  &  Light  Company; 
Potomac  Electric  Power  Company; 
Conectiv  Delmarva  Generation,  Inc.;  and 
Conectiv  Atlantic  Generation,  LLC 
(collectively,  the  "Utility  Subsidiaries"). 
Together,  the  Utility  Subsidiaries 
provide  retail  and  wholesale  electric 
service  to  more  than  1.8  million 
customers  in  parts  of  the  District  of 
Columbia.  Delaware,  Maryland,  New 
Jersey,  and  Virginia.  The  Utility 
Subsidiaries  and  other  non-regulated 
generating  subsidiaries  of  Pepco  own  all 
or  portions  of  twenty-four  electric 
generating  plants  in  the  United  States 
having  a  combined  generating  capability 
of  approximately  4,580  megawatts. 
Through  direct  and  indirect 


subsidiaries,  Pepco  is  also  engaged  in 
various  nonutility  businesses. 

Pepco  requests  authority  to  acquire, 
directly  or  indirectly  through  one  or 
more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  Pepco  would  be 
$50,000.  Pepco  also  requests  authority 
to  sell  all  or  a  portion  of  its  membership 
interest  in  PowerTree  Carbon  at  any 
time  to  any  of  its  associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  Pepco  in 
forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO;  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportunities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  from  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas. ■» 


•*  Pepco  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTrew  Carbon.  The  others  are:  Ameren     • 
Corporation:  American  Electric  Poxver  Company.' 
Inc.;  Cinergy  Corp.;  Dominion  Resources.  Inc.; 
Entergy  Corporation;  Exeion  Corporation; 
FirstEnergy  Corp.:  Great  Plains  Energy 
Incorporated:  Progress  Energy,  Inc.;  and  Xcel 
Energy,  Inc.  t)ther  energy  companies  that  have 
committed  to  make  capital  contributions  are: 
CLECO  Corporation:  The  Detroit  Edison  Company; 
Duke  Energy  CJjrporation;  Minnesota  Power  (a 
division  of  ALLETE.  Inc.);  OGE  Energy  Corp.; 
Oglethorpe  Power  Corporation;  Peabody  Energy 
Corporation;  Pinnacle  West  Capital  Corporation; 
Public  Service  Electric  and  Gas  Company;  Public 
Service  Company  of  New  Mexico;  Reliant 
Resources,  Inc.;  Tennessee  Valley  Authority;  TXU 
Corp.;  We  Energies  (the  trade  name  of  Wisconsin 
Electric  Power  Company  and  Wisconsin  Gas 


These  projects  will  provide  multiple 
envirorunental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  restoring  habitat 
for  birds  and  animals:  reducing  fertilizer 
inputs  to  waters:  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 
of  CO2  per  acre  by  years  70  and  100. 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CO; 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC.  PowerTree    . 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  the  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 


Company):  and  Wisconsin  Public  Service 
Corporation. 
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Main  Street,  Akron, 
filed  an  application 
a)(l),  10,  and  12(f)  of 
54  under  the  Act. 


FirstEnergy  directly  or  indirectly 
owns  all  of  the  outstanding  common 
stock  of  eleven  public-utility 
companies:  Ohio  Edison  Company;  The 
Cleveland  Electric  Illuminating 
Company;  The  Toledo  Edison  Company; 
American  Transmission  Systems, 
Incorporated;  Jersey  Central  Power  & 
Light  Company;  Pennsylvania  Electric 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Power 
Company;  York  Haven  Power  Company; 
The  Waverly  Electric  Power  &  Light 
Company  (collectively,  the  "Electric 
Utility  Subsidiaries");  and  Northeast 
Ohio  Natural  Gas  Corp.  ("NONG"). 
Together,  the  Electric  Utility 
Subsidiaries  provide  electric  service  to 
approximately  4.3  million  retail  and 
wholesale  customers  in  a  37,200  square 
mile  area  in  Ohio,  New  Jersey,  New 
York,  and  Pennsylvania.  NONG 
provides  gas  transportation  and 
distribution  services  to  approximately 
5,000  customers  in  central  and  northeast 
Ohio.  Certain  of  FirstEnergy's  public- 
utility  company  subsidiaries  own  all  or 
a  portion  of  the  units  at  sixteen 
electricity  generating  stations  in  the 
United  States  having  a  combined 
generating  capability  of  approximately 
13,387  megawatts.  Through  direct  and 
indirect  subsidiaries,  FirstEnergy  is  also 
engaged  in  various  nonutility 
businesses. 

FirstEnergy  requests  authority  to 
acquire,  directly  or  indirectly  through 
one  or  more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  FirstEnerg>' 
would  be  $100,000.  FirstEnergy  also 
requests  authority  to  sell  all  or  a  portion 
of  its  membership  interest  in  PowerTree 
Carbon  at  any  time  to  any  of  its 
associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  FirstEnergy 
in  forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportunities'Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 


encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  fi-om  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas.^ 
These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 
of  CO2  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CO2 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 


=  FirstEnergy  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are:  Ameren 
Corporation;  American  Electric  Power  Company, 
Inc.:  Cinergy  Corp.;  Dominion  Resources,  Inc.; 
Entergy  Corporation;  Exelon  Corporation;  Progress 
Energy.  Inc.;  Great  Plains  Energy  Incorporated; 
PEPCO  Holdings,  Inc.;  and  Xcel  Energy,  Inc.  Other 
energy  companies  that  have  committed  to  make 
capital  contributions  are;  CLECO  Corporation;  The 
Detroit  Edison  Company;  Duke  Energy  Corporation; 
Minnesota  Power  (a  division  of  ALLETE,  Inc.);  OGE 
Energy  Corp.;  Oglethorpe  Power  Corporation; 
Peabody  Energy  Corporation;  Pinnacle  West  Capital 
Corporation;  Public  Service  Electric  and  Gas 
Company;  Public  Service  Company  of  New  Mexico; 
Reliant  Resources,  Inc.;  Tennessee  Valley 
Authority;  TXU  Corp.;  We  Energies  (the  trade  name 
of  Wisconsin  Electric  Power  Company  and 
Wisconsin  Gas  Company);  and  Wisconsin  Public 
Service  Corporation. 
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revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  01  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  The  sale,  exchange 
or  ether  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 


Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 
The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any,  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

Exelon  Corporation  (70-10139) 

Exelon  Corporation  ("Exelon"),  a 
registered  holding  company,  10  South 
Dearborn  Street,  37th  Floor,  Chicago, 
Illinois  60603,  has  filed  an  application 
under  sections  9(a)(1),  10,  and  12(f)  of 
the  Act  and  rule  54  under  the  Act. 

Exelon  has  a  number  of  public-utility 
company  subsidiaries:  PECO  Energy 
Company,  which  transmits,  distributes 
and  sells  electricity  and  purchases  and 
sells  natural  gas  in  Permsylvania; 
Commonwealth  Edison  Company, 
which  transmits,  distributes  and  sells 
electricity  in  Illinois;  Exelon  Generation 
Company  (also  a  registered  holding 
company),  which  generates  and  sells 
electricity  in  Pennsylvania,  Illinois,  and 
elsewhere;  ^  Commonwealth  Edison 
Company  of  Indiana;  PECO  Energy 
Power  Company,  Susquehanna  Power 
Company;  and  Susquehanna  Electric 
Company.  Through  direct  and  indirect 
subsidiaries,  Exelon  is  also  engaged  in 
various  nonutility  businesses. 

Exelon  requests  authority  to  acquire, 
directly  or  indirectly  through  one  or 
more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  Exelon  also 
requests  authority  to  sell  all  or  a  portion 
of  its  membership  interest  in  PowerTree 
Carbon  at  any  time  to  any  of  its 
associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ( "DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  Exelon  in 


forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  COj  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportunities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encouraging  industr\'  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  from  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas." 
These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 


o  Exelon  Generation  Company  owns,  directly  or 
indirectly,  electricity  generating  plants  in  the 
United  States  having  a  combined  generating 
capability  of  approximately  26,241  megawatts. 


"Exelon  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are:  Ameren 
Corporation;  American  Electric  Power  Company. 
Inc.;  Cinergy  Corp.;  Dominion  Resources,  Inc.; 
Entergy  Corporation;  Progress  EnerjiV.  Inc.; 
FirstEnergy  Corp.:  Great  Plains  Energy 
Incorporated:  PEPCO  Holdings.  Inc.;  and  Xcel 
Energy,  Inc.  Other  energy  companies  that  have 
committed  to  make  capital  contributions  are: 
CLECO  Corporation:  The  Detroit  Edison  Companv: 
Duke  Energy  Corporation;  Minnesota  Power  (a 
division  of  ALLETE,  Inc.);  OCiE  Energy  (xtrp.; 
Oglethorpe  Power  Corporation:  Peabody  Energy 
Corporation;  Pinnacle  West  Capital  Corporation; 
Public  Service  Electric  and  Gas  Company;  Public 
Service  Company  of  New  Mexico:  Reliant 
Resources,  Inc.;  Tennessee  Valley  Authority;  TXU 
Corp.:  We  Energies  (the  trade  name  of  Wisconsin 
Electric  Power  Company  and  Wisconsin  Gas 
Company):  and  Wisconsin  Public  Service 
Corporation. 
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planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  moi  e  than  400  and  450  tons 
of  CO2  per  acn  by  years  70  and  100, 
respectively,  ai  a  cost  of  less  than  two 
dollars  per  ton 

PowerTree  C  arbon  was  organized  as  a 
for-profit  limiti  sd  liability  company 
("LLC"),  to  all(  w  carbon  or  CO2 
reduction  cred  ts,  if  and  when  they 
become  availat  le,  to  be  more  readily 
transferred.  Th  3  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  lane  donation.  Although 
formed  as  a  for  profit  LLC,  PowerTree 
Carbon  is  essen  tially  a  passive  medium 
for  making  invi  stments  in  projects  that 
are  not  expecte  i  to  have  any  operating 
revenues,  and  iirill  not  engage  in  any 
active  business  operations. 

Under  the  Oj  lerating  Agreement  of 
PowerTree  Carl  ion  ("Operating 
Agreement"),  tJie  business  and  affairs  of 
the  company  si  all  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  co  mmits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appc  int  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  ti  iken  by  a  majority  of  the 
managers  prese  it  at  a  meeting. 
However,  certai  n  actions  of  the  Board  or 
of  any  individu  d  manager  or  any  officer 
require  authori;  ;ation  by  a  two-thirds 
vote  of  the  full  )oard.  These  include, 
among  other  acl  ions:  the  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankiuptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  ai  y  indebtedness  by  the 
company;  capiti  j  expenditures 
exceeding  $20,C  00;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  pr  )perty  owned  by  the 
company. 

New  member!  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  appi  oval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  pei  centage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  nember  may  transfer  all 
or  a  portion  of  il  s  membership  interest 
only  upon  recei'  'ing  approval  of  two- 
thirds  of  the  exi;  ;ting  members,  except 
that,  without  th<i  prior  approval  of  the 
other  members,  i  member  may  transfer 
all  or  a  part  of  it  t  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  I'  two-thirds  vote  of  the 
members  also  w  juld  be  required  to  elect 
officers  of  Powe  Tree  Carbon.  The 
members  have  e  }ual  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Q  rbon. 


The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 
The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any,  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

Dominion  Resources,  Inc.  (70-10140) 

Dominion  Resources,  Inc. 
("Dominion"),  a  registered  holding 
company,  120  Tredegar  Street, 
Richmond,  Virginia,  has  fjled  an 
application  under  sections  9(a)(1),  10, 
and  12(f)  of  the  Act  and  rule  54  imder 
the  Act. 

Dominion  directly  owns  all  of  the 
outstanding  common  stock  of  Virginia 
Electric  &  Power  Company  ("Virginia 
Electric"),  which  sells  electricity  to 
approximately  2.2  million  retail 
customers  and  to  wholesale  customers. 
Virginia  Electric  non-regulated 
generating  subsidiaries  of  Dominion 
own  all  or  portions  of  thirty-eight 
electric  generating  plants  in  the  United 
States  having  a  combined  generating 
capability  of  approximately  19,927 
megawatts.  Through  direct  and  indirect 
subsidiaries,  Dominion  is  also  engaged 
in  various  nonutility  businesses. 

Dominion  requests  authority  to 
acquire,  directly  or  indirectly  through 
one  or  more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 


LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  Dominion  would 
be  $100,000.  Dominion  also  requests 
authority  to  sell  all  or  a  portion  of  its 
membership  interest  in  PowerTree 
Carbon  at  any  time  to  any  of  its 
associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  Dominion  in 
forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportunities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  from  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas. ^ 
These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 


■Dominion  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are:  Ameren 
Corporation;  American  Electric  Power  Company, 
Inc.;  Cinergy  Corp.;  Progress  Energy,  Inc.;  Entergy 
Corporation;  Exelon  Corporation;  FirstEnergy  Corp.; 
Great  Plains  Energy  Incorporated;  PEPCO  Holdings, 
Inc.;  and  Xcel  Energy.  Inc.  Other  energy  companies 
that  have  committed  to  make  capital  contributions 
are:  CLECO  Corporation;  The  Detroit  Edison 
Company;  Duke  Energy  Corporation;  Minnesota 
Power  (a  division  of  ALLETE,  Inc.);  OGE  Energy 
Corp.;  Oglethorpe  Power  Corporation;  Peabody 
Energy  Corporation;  Pinnacle  West  Capital 
Corporation;  Public  Service  Electric  and  Gas 
Company;  Public  Service  Company  of  New  Mexico; 
Reliant  Resources,  Inc.;  Tennessee  Valley 
Authority;  TXU  Corp.;  We  Energies  (the  trade  name 
of  Wisconsin  Electric  Power  Company  and 
Wisconsin  Gas  Company);  and  Wisconsin  Public 
Service  Corporation. 
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the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 
of  CO2  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CO2 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  the  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 


only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 

The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any,  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

American  Electric  Power  Company, 
Inc.  (70-10142) 

American  Electric  Power  Company. 
Inc.  ("AEP").  a  registered  holding 
company,  1  Riverside  Plaza,  Columbus, 
Ohio  43215,  has  filed  an  application 
under  sections  9(a)(1),  10,  and  12(f)  of 
the  Act  and  rule  54  under  the  Act. 

AEP  directly  or  indirectly  owns  all  of 
the  outstanding  common  stock  of  nine 
public-utility  company  subsidiaries 
(collectively,  the  "Utility  Subsidiaries"). 
Together,  the  Utility  Subsidiaries 
provide  retail  and  wholesale  electric 
service  to  approximately  5  million 


customers  in  peirts  of  eleven  states 
(Arkansas,  Indiana,  Kentucky, 
Louisiana,  Michigan,  Ohio,  Oklahoma. 
Tennessee,  Texas,  Virginia,  and  West 
Virginia).  The  Utility  Subsidiaries  and 
non-regulated  generating  subsidiaries  of 
the  Applicant  own  all  or  portions  of 
ninety-three  electric  generating  plants  in 
the  United  States  having  a  combined 
generating  capability  of  approximately 
40,000  megawatts.  Through  direct  and 
indirect  subsidiaries,  AEP  is  also 
engaged  in  various  nonutility 
businesses. 

AEP  requests  authority  to  acquire, 
directly  or  indirectly  through  one  or 
more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  AEP  would  be 
$300,000.  AEP  also  requests  authority  to 
sell  all  or  a  portion  of  its  membership 
interest  in  PowerTree  Carbon  at  any 
time  to  any  of  its  associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  AEP  in 
forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an      — 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportunities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  from  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas.'' 


'J  AEP  is  one  of  eleven  registered  holding 
i:ompanies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are:  Ameren 
Corporation;  Progress  Energy.  Inc.;  Cinergy  Corp.; 

Continued 


44120 


Federal  Register/ Vol.  68,  No.  143 /Friday,  July  25,  2003 /Notices 


These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  COi  over 
the  projects'  IC  0-year  lifetimes,  dther 
benefits  will  in  elude:  Restoring  habitat 
for  birds  and  ai  limals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  pro  acts  will  involve 
purchase  and  c  onation  of  land  to  the 
U.S.  Fish  &  Wi  dlife  Service,  while 
Other  projects  \n\l  involve  obtaining 
easements  for  t  -ee  planting  on  private 
land.  The  conti  ibutions  of  the  members 
to  PowerTree  C  arbon  will  be  utilized  for 
land  acquisitio:  i  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  proje  cts  will  provide  carbon 
benefits  of  mor  s  than  400  and  450  tons 
of  CO:  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Cj  irbon  was  organized  as  a 
for-profit  limite  d  liability  company 
("LLC"),  to  alio  w  carbon  or  CO2 
reduction  credi  s.  if  and  when  they 
become  availab  e,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-  profit  LLC,  PowerTree 
Carbon  is  essen  ially  a  passive  medium 
for  making  inve  itments  in  projects  that 
are  not  expecte(  to  have  any  operating 
revenues,  and  v  ill  not  engage  in  any 
active  business  aperations. 

Under  the  Op  srating  Agreement  of 
PowerTree  Carh  on  ("Operating 
Agreement"),  th  e  business  and  affairs  of 
the  company  sh  ill  be  managed  by  its 
board  of  manag(  rs  ("Board").  Each 
member  that  coi  nmits  to  make  a  capital 
contribution  of ;  it  least  $100,000  is 
entitled  to  appo  nt  one  representative  to 
the  Board.  In  ge  leral,  actions  by  the 
Board  ma^  be  ta  aen  by  a  majority  of  the 
managers  presei  it  at  a  meeting. 
However,  certaii  1  actions  of  the  Board  or 
of  any  individui  1  manager  or  any  officer 
require  authoriz  ition  by  a  two-thirds 
vote  of  the  full  \.  oard.  These  include, 
among  other  act  ons:  The  sale,  exchange 
or  other  disposii  ion  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
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Dominion  Resources 
Exelon  Corporation: 
Energy  Incorporated; 
Xcel  Energy.  Inc 
committed  to  make 
CLECO  Corporation 
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Inc.;  Entergy  Corporation; 
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r  energy  companies  that  have 
pital  contributions  are: 
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ion:  Minnesota  Power  (a 
Inc.):  OGE  Energy  Corp.: 
Cc  rporation:  Peabody  Energy 
West  Capital  Corporation; 
and  Gas  Company;  Public 
Jew  Mexico;  Reliant 

Valley  Authority:  TXU 
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Comp  iny  and  Wisconsin  Gas 
Wiscfinsin  Public  Service 


Tenr  essee  ' 
i(ti 


value;  the  commencement  of  a 

voluntary  bankruptcy  proceeding;  the 

declaration  or  making  of  any 

distributions  to  members;  the 

incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 

The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entiUed  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any,  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 


transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

Entergy  Arkansas,  Inc.  (70-10143) 

Entergy  Arkansas,  Inc.  ("Entergy 
Arkansas"),  425  West  Capitol  Avenue, 
Little  Rock,  Arkansas  72201,  a  public- 
utility  company  subsidiary  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  an  application  under 
sections  9(a)(1),  10,  and  12(f)  of  the  Act 
and  rule  54  under  the  Act. 

Entergy  Arkansas  provides  retail 
electric  service  to  approximately 
649,000  customers  in  the  State  of 
Arkansas.  It  owns  or  leases  all  or 
portions  of  twelve  electric  generating 
plants  having  a  combined  generating 
capability  of  4,690  megawatts.  Entergy 
Corporation,  through  direct  and  indirect 
subsidiaries,  is  also  engaged  in  various 
nonutility  businesses. 

Entergy  Arkansas  requests  authority 
to  acquire,  directly  or  indirectly  through 
one  or  more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  Entergy  Arkansas 
would  be  $100,000.  Entergy  Arkansas 
also  requests  authority  to  sell  all  or  a 
portion  of  its  membership  interest  in 
PowerTree  Carbon  at  any  time  to  any  of 
its  associate  companies. 

PowerTree  Caroon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  Entergy 
Arkansas  in  forestation  projects  in  the 
Lower  Mississippi  River  Valley  and 
possibly  other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportunities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  fi-om  approximately 
twenty-five  electric  utilities,  electric 
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utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas.  1° 
These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
pm-chase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 
to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 
of  CO2  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CO2 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 


'"Entergy  Corporation,  through  Entergy 
Arkansas,  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are:  Ameren 
Corporation;  American  Electric  Power  Company, 
Inc.;  Cinergy  Corp.;  Dominion  Resources,  Inc.; 
Progress  Energy,  Inc.;  Exelon  Corporation; 
FirstEnergy  Corp.;  Great  Plains  Energy 
Incorporated;  PEPCO  Holdings,  Inc.;  and  Xcel 
Energy,  Inc.  Other  energy  companies  that  have 
committed  to  make  capital  contributions  are: 
CLECO  Corporation;  The  Detroit  Edison  Company; 
Duke  Energy  Corporation;  Minnesota  Power  (a 
division  of  ALLETE,  Inc.);  OGE  Energy  Corp.; 
Oglethorpe  Power  Corporation;  Peabody  Energy 
Corporation;  Pinnacle  West  Capital  Corporation; 
Public  Service  Electric  and  Gas  Company;  Public 
Service  Company  of  New  Mexico;  Reliant 
Resources,  Inc.;  Tennessee  Valley  Authority;  TXU 
Corp.;  We  Energies  (the  trade  name  of  Wisconsin 
Electric  Power  Company  and  Wisconsin  Gas 
Company);  and  Wisconsin  Public  Service 
Corporation, 


the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  the  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  totfd  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 

The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 


carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any.  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

Great  Plains  Energy  Incorporated  (70- 
10146) 

Great  Plains  Energy  Incorporated 
("Great  Plains"),  a  registered  holding 
company,  1201  Walnut.  Kansas  City, 
Missouri  64106,  has  filed  an  application 
under  sections  9(a)(1),  10,  and  12(f)  of 
the  Act  and  rule  54  under  the  Act. 

Great  Plains  directly  owns  all  of  the 
outstanding  common  stock  of  Kansas 
City  Power  &  Light  Company 
("KCP&L"),  a  public-utility  company. 
KCP&L  provides  retail  and  wholesale 
electric  service  to  more  than  485,000 
customers  in  parts  of  Missouri  and 
Kansas,  and  owns  or  leases  all  or 
portions  of  twenty-six  electric 
generating  plants  in  the  United  States 
having  a  combined  generating  capability 
of  more  than  4,043  megawatts.  Through 
direct  and  indirect  subsidiaries.  Great 
Plains  is  also  engaged  in  various 
nonutility  businesses. 

Great  Plains  requests  authority  to 
acquire,  directly  or  indirectly  through 
one  or  more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  Great  Plains 
would  be  $50,000.  Great  Plains  also 
requests  authority  to  sell  all  or  a  portion 
of  its  membership  interest  in  PowerTree 
Carbon  at  any  time  to  any  of  its    . 
associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
designed  to  facilitate  investments  by 
energy  companies  such  as  Great  Plains 
in  forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  fi^om  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate.  Voluntary 
Innovative  Sector  Initiatives: 
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Opportunities  Now.  Climate  VISION  is 
the  first  step  ii  i  the  President's  policy  of 
encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  Th ;  Bush  Administration  has 
also  proposed  as  part  of  its  Global 
Climate  Chanj  e  program,  the  creation  of 
transferable  er  lission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  ( larbon  has  obtained 
commitments  otaling  approximately 
S3. 5  million  fram  approximately 
twenty-five  eh  ctric  utilities,  electric 
utility  holding  companies  and  other 
energy  concen  is  that  will  be  used  to 
fund  six  forest  ition  projects  located  in 
Louisiana,  Mississippi  and  Arkansas." 
These  projects  will  provide  multiple 
environmental  benefits,  including 
removing  from  the  atmosphere  and 
storing  over  2  nillion  tons  of  CO2  over 
the  projects'  1110-year  lifetimes.  Other 
benefits  will  include:  Restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  pro  jects  will  involve 
purchase  and  (  onation  of  land  to  the 
U.S.  Fish  &  Wi  Idlife  Service,  while 
other  projects  vill  involve  obtaining 
easements  for  ree  planting  on  private 
land.  The  cont  ibutions  of  the  members 
to  PowerTree  ( larbon  will  be  utilized  for 
land  acquisiticn  and  to  pay  the  cost  of 
planting  tree  s(  sedlings.  It  is  estimated 
that  these  proj(  sets  will  provide  carbon 
benefits  of  moi  e  than  400  and  450  tons 
of  CO2  per  acn  by  years  70  and  100, 
respectively,  a  a  cost  of  less  than  two 
dollars  per  ton 

PowerTree  C  arbon  was  organized  as  a 
for-profit  limit  ;d  liability  company 
("LLC"),  to  alli  iw  carbon  or  CCDt 
reduction  cred  ts.  if  and  when  they 
become  availal  ile.  to  be  more  readily 
transferred.  Th  b  LLC  structure  will  also 
allow  member!  to  take  advantage  of  tax 
benefits  of  lan(  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree 
Carbon  is  essentially  a  passive  medium 


' '  Great  Plains  is 
companies  that  ha' 
through  subsidiari 
to  PowerTree  Carb 
Corporation:  Amei 
Inc.;  Cinergy  Corp 
Entergy  Corporalic 
FirstEnergy  Corp.: 
Holdings.  Inc 
companies  that  ha 
contributions  are: 
Edison  Company: 
Minnesota  Power 
Energy  Corp 
Peabody  Energy  C 
Corporation:  Publ 
Company:  Public 
Reliant  Resources. 
Authority;  TXU 
of  Wisconsin  Electric 
Wisconsin  Gas 
Service  Corporatioi 


:a;i 
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ne  of  eleven  registered  holding 
committed,  either  directly  or 
.  to  make  capital  contributions 
n.  The  others  are:  .\meren 
:an  Electric  Power  Company. 
Dominion  Resources.  Inc.; 
1:  Exelon  Corporation; 
'rogress  Energy.  Inc.;  PEPCO 
andlXcel  Energy.  Inc.  Other  energy 
committed  to  make  capital 
(  LECO  Corporation;  The  Detroit 
I  luke  Energy  Corporation: 
division  of  ALLETE.  Inc.);  OGE 
Ogle  horpe  Power  Corporation; 

c  rporation:  Pinnacle  West  Capital 
Service  Electric  and  Gas 
rvice  Company  of  New  Mexico: 
nc;  Tennessee  Valley 
;  We  Energies  (the  trade  name 
Power  Company  and 
Coripany):  and  Wisconsin  Public 


for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  commits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
managers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  The  sale,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  conmiencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditiu-es 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 
regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 


its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 
The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  emy,  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

Xcel  Energy  Inc.  (70-10147) 

Xcel  Energy  Inc.  ("Xcel"),  a  registered 
holding  company,  800  Nicollet  Mall, 
Minneapolis,  Minnesota  55402,  has 
filed  an  application  under  sections 
9(a)(1),  10,  and  12(f)  of  the  Act  and  rule 
54  imder  the  Act. 

Xcel  directly  and  indirectly  owns  all 
of  the  outstanding  common  stock  of: 
Cheyenne  Light.  Fuel  and  Power 
Company;  Northern  States  Power 
Company;  Public  Service  Company  of 
Colorado;  and  Southwestern  Public 
Service  Company  (collectively,  the 
"Utility  Subsidiaries").  Together,  the 
Utility  Subsidiaries  provide  retail  and 
wholesale  electric  service  to  more  than 
3.2  million  customers  in  parts  of 
Colorado,  Kansas,  Michigan.  Minnesota, 
New  Mexico,  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  Wisconsin,  and 
Wyoming.  The  Utility  Subsidiaries  own 
all  or  portions  of  seventy  electric 
generating  plants  in  the  United  States 
having  a  combined  generating  capability 
of  approximately  15.246  megawatts. 
Through  direct  and  indirect 
subsidiaries,  Xcel  is  also  engaged  in 
various  nonutility  businesses. 

Xcel  requests  authority  to  acquire, 
directly  or  indirectly  through  one  or 
more  subsidiaries,  a  membership 
interest  in  PowerTree  Carbon  Company, 
LLC  ("PowerTree  Carbon").  The  initial 
capital  contribution  of  Xcel  would  be 
$100,000.  Xcel  also  requests  authority  to 
sell  all  or  a  portion  of  its  membership 
interest  in  PowerTree  Carbon  at  any 
time  to  any  of  its  associate  companies. 

PowerTree  Carbon,  a  Delaware 
limited  liability  company,  was 
organized  in  cooperation  with  the  U.S. 
Department  of  Energy  ("DOE").  It  is 
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designed  to  facilitate  investments  by 
energy  companies  such  as  Xcel  in 
forestation  projects  in  the  Lower 
Mississippi  River  Valley  and  possibly 
other  sites. 

One  proven  means  for  reducing 
greenhouse  gases  is  to  use  trees  to 
remove  CO2  from  the  atmosphere  and 
store  it  in  tree  biomass  and  roots  and 
soil.  PowerTree  Carbon  is  part  of  an 
industry-wide  effort  to  voluntarily 
address  climate  change  through 
measures  designed  to  reduce 
greenhouse  gas  emissions  in  response  to 
President  Bush's  recent  "Climate 
VISION"  plan,  or  Climate,  Voluntary 
Innovative  Sector  Initiatives: 
Opportunities  Now.  Climate  VISION  is 
the  first  step  in  the  President's  policy  of 
encouraging  industry  to  produce 
voluntary  cuts  in  greenhouse  gas 
emissions.  The  Bush  Administration  has 
also  proposed,  as  part  of  its  Global 
Climate  Change  program,  the  creation  of 
transferable  emission  control  credits  for 
measures  that  reduce  greenhouse  gas 
emissions. 

PowerTree  Carbon  has  obtained 
commitments  totaling  approximately 
$3.5  million  from  approximately 
twenty-five  electric  utilities,  electric 
utility  holding  companies  and  other 
energy  concerns  that  will  be  used  to 
fund  six  forestation  projects  located  in 
Louisiana,  Mississippi  and  Arkansas. '' 
These  projects  will  provide  multiple 
environmental  benefits,  including 
"removing  from  the  atmosphere  and 
storing  over  2  million  tons  of  CO2  over 
the  projects'  100-year  lifetimes.  Other 
benefits  will  include:  Restoring  habitat 
for  birds  and  animals;  reducing  fertilizer 
inputs  to  waters;  and  stabilizing  soils. 
Two  of  the  projects  will  involve 
purchase  and  donation  of  land  to  the 
U.S.  Fish  &  Wildlife  Service,  while 
other  projects  will  involve  obtaining 
easements  for  tree  planting  on  private 
land.  The  contributions  of  the  members 


'2  Xcel  is  one  of  eleven  registered  holding 
companies  that  have  committed,  either  directly  or 
through  subsidiaries,  to  make  capital  contributions 
to  PowerTree  Carbon.  The  others  are:  Ameren 
Corporation;  American  Electric  Power  Company, 
Inc.;  Cinergy  Corp.;  Dominion  Resources.  Inc.; 
Entergy  Corporation;  Exelon  Corporation; 
FirstEnergy  Corp.;  Great  Plains  Energy 
Incorporated;  PEPCO  Holdings,  Inc.;  and  Progress 
Energy,  Inc.  Other  energy  companies  that  have 
committed  to  make  capital  contributions  are: 
CLECO  Corporation;  The  Detroit  Edison  Company; 
Duke  Energy  Corporation;  Minnesota  Power  (a 
division  of  ALLETE,  Inc.);  OGE  Energy  Corp.; 
Oglethorpe  Power  Corporation;  Peabody  Energy 
Corporation:  Pinnacle  West  Capital  Corporation; 
Puhiic  Service  Electric  and  Gas  Company;  Public 
Service  Company  of  New  Mexico;  Reliant 
Resources,  Inc.:  Tennessee  Valley  Authority;  TXU 
Corp.;  We  Energies  (the  trade  name  of  Wisconsin 
Electric  Power  Company  and  Wisconsin  Gas 
Company);  and  Wisconsin  Public  Service 
Corporation. 


to  PowerTree  Carbon  will  be  utilized  for 
land  acquisition  and  to  pay  the  cost  of 
planting  tree  seedlings.  It  is  estimated 
that  these  projects  will  provide  carbon 
benefits  of  more  than  400  and  450  tons 
of  CO2  per  acre  by  years  70  and  100, 
respectively,  at  a  cost  of  less  than  two 
dollars  per  ton. 

PowerTree  Carbon  was  organized  as  a 
for-profit  limited  liability  company 
("LLC"),  to  allow  carbon  or  CC32 
reduction  credits,  if  and  when  they 
become  available,  to  be  more  readily 
transferred.  The  LLC  structure  will  also 
allow  members  to  take  advantage  of  tax 
benefits  of  land  donation.  Although 
formed  as  a  for-profit  LLC,  PowerTree 
Carbon  is  essentially  a  passive  medium 
for  making  investments  in  projects  that 
are  not  expected  to  have  any  operating 
revenues,  and  will  not  engage  in  any 
active  business  operations. 

Under  the  Operating  Agreement  of 
PowerTree  Carbon  ("Operating 
Agreement"),  the  business  and  affairs  of 
the  company  shall  be  managed  by  its 
board  of  managers  ("Board").  Each 
member  that  conunits  to  make  a  capital 
contribution  of  at  least  $100,000  is 
entitled  to  appoint  one  representative  to 
the  Board.  In  general,  actions  by  the 
Board  may  be  taken  by  a  majority  of  the 
meinagers  present  at  a  meeting. 
However,  certain  actions  of  the  Board  or 
of  any  individual  manager  or  any  officer 
require  authorization  by  a  two-thirds 
vote  of  the  full  board.  These  include, 
among  other  actions:  The  sede,  exchange 
or  other  disposition  of  any  of  the  assets 
of  the  company  greater  than  $20,000  in 
value;  the  commencement  of  a 
voluntary  bankruptcy  proceeding;  the 
declaration  or  making  of  any 
distributions  to  members;  the 
incurrence  of  any  indebtedness  by  the 
company;  capital  expenditures 
exceeding  $20,000;  and  the  acquisition 
or  lease  of  any  real  property  and  any 
sale  of,  donation,  lease  or  sublease 
affecting  real  property  owned  by  the 
company. 

New  members  would  be  admitted  to 
PowerTree  Carbon  only  upon  the 
unanimous  approval  of  the  then  existing 
members.  Upon  admission  of  any  new 
member,  the  percentage  interests  of 
existing  members  shall  be  reduced 
accordingly.  A  member  may  transfer  all 
or  a  portion  of  its  membership  interest 
only  upon  receiving  approval  of  two- 
thirds  of  the  existing  members,  except 
that,  without  the  prior  approval  of  the 
other  members,  a  member  may  transfer 
all  or  a  part  of  its  membership  interest 
to  an  affiliate  of  such  member  or  to  any 
other  member.  A  two-thirds  vote  of  the 
members  also  would  be  required  to  elect 
officers  of  PowerTree  Carbon.  The 
members  have  equal  voting  rights, 


regardless  of  their  percentage  interests 
in  PowerTree  Carbon. 

The  Operating  Agreement  provides 
that,  so  long  as  any  member  is  a 
registered  holding  company  or 
subsidiary  company  thereof,  any  voting 
rights  received  or  otherwise  obtained  by 
that  member  equal  to  or  exceeding  ten 
percent  of  the  total  outstanding  voting 
rights  in  PowerTree  Carbon  shall  be 
automatically  (and  without  any 
requirement  for  consent  on  the  part  of 
the  affected  member)  allocated  to  the 
other  members  in  equal  portions  such 
that  no  registered  holding  company 
member  will  hold  ten  percent  or  more 
of  voting  rights  in  PowerTree  Carbon.  In 
addition,  any  member  may  elect  to  limit 
its  voting  rights  to  less  than  five  percent 
of  the  total  voting  rights  in  PowerTree 
Carbon,  in  which  case  the  voting  rights 
of  such  member  or  members  equal  to  or 
exceeding  five  percent  of  the  total 
voting  rights  in  PowerTree  Carbon 
would  be  automatically  allocated  in 
equal  portions  to  the  other  members. 

The  Operating  Agreement  further 
provides  that  each  member  (or  its 
designee(s)  or  transferee(s))  shall  be 
entitled  to  claim  a  pro  rata  share  of  all 
carbon  that  is  determined  to  be 
sequestered  by  PowerTree  Carbon's 
efforts  to  which  legal  rights,  if  any,  have 
been  obtained  ("Carbon  Reductions") 
based  on  the  member's  percentage 
interest  in  PowerTree  Carbon.  A 
member  may  generally  utilize  its  share 
of  any  Carbon  Reductions  in  connection 
with  its  participation  in  any  greenhouse 
gas  reporting  or  regulatory  program  or 
transfer  or  assign  such  Carbon 
Reductions  to  one  or  more  other 
persons. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-18931  Filed  7-24-03;  8:45  am] 
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ACTION:  Notice  of  application  for  an 
amended  order  pursuant  to  Section  6(c) 
of  the  Investment  Company  Act  of  1940 
(the  "Act")  granting  exemption  from 
Sections  2(a)(32)  and  27(i){2)(A)  of  the 
Act  and  Rule  22c-l  thereunder. 


44124 


Federal  Register /Vol.  68.  No.  143 /Friday.  July  25.  2003 /Notices 


^ew 
Accc  unt 


vr 


Ameri  san 


accoi  nts 


Accoi  ints 


THE, 


ai. 


jllective  Iv 


APPUCANTS: 
Company  of 
Separate 
Life  Insurance 
("Account  NY 
Life  Insurance 
American")  ( 
Companies 
Golden 
Company  (" 
NY-B.  the 
separate 
American  thai 
(defined  belov  r 
"Future 
Services,  Inc 
"Applicants") 
SUMMARY  OF 
Applicants 
application  or 
31,  2003  for 
existing  order 
Add  Golden 
DSl  (CO 
Applicants 
Order,  and  (2) 
Applicants  to 
applied  to 
under  (a)  certai 
annuity 
including 
and  end 
American  will 
(the  "Account 
(b)  contracts 
certain  certifi 
endorsements 
may  issuer  in 
B  or  the  Futun  i 
Companies 
the  "Accounts 
substantially 
respects  to  the 
contracts  (" 
covered  by  th 
(collectively, 
and  together 
Contracts,  the 
also  request 
extend  to  any 
Securities  Dea 
member  broke  • 
controlled  by 
with  any 
existing  or 
serves  as  a 
underwriter  o 
through  the 
"Affiliated 


RpliaStar  Life  Insurance 
York  ("RLNY"), 
NY-B  of  ReliaStar 
Company  of  New  York 
-B"),  Golden  American 
Company  ("Golden 
ith  RLNY,  the  "Life 
Separate  Account  B  of 
Life  Insurance 
Account  B")  (with  Account 
any  other 
of  RLNY  or  Golden 
support  Future  Contracts 
^  (collectively,  the 
")  and  Directed 
"DSI")  (together,  the 


Ai  :counts' 


£S 


contra  cts 


lorsem  mts 


ai 


tie 


FILING  DATE 
on  January  31 
restated  on  J 
2003. 


APPLICATION: 
hereby  amend  and  restate  an 
ginally  filed  on  January' 
order  to  amend  an 
("Existing  Order")  to:  (1) 
Ajmerican,  Account  B,  and 
"Additional 
parties  to  the  Existing 
permit  the  Additional 
ecapture  certain  bonuses 
pur  :hase  payments  made 
n  deferred  variable 
and  certificates, 
certain  certificate  data  pages 
that  Golden 
issue  through  Account  B 
B  Contracts")  and  under 
d  certificates,  including 
i(^te  data  pages  and 
that  the  Life  Companies 

future  through  Account 
Accounts  of  the  Life 
ether  with  Account  B, 
)  and  that  are 
similar  in  all  material 
deferred  variable  annuity 
Acfcount  NY-B  Contracts") 
Existing  Order 

"Future  Contracts" 
ith  the  Account  B 
Contracts").  Applicants 
the  order  being  sought 
'Jational  Association  of 
ers,  Inc.  ("NASD") 
dealer  controlling  or 
3r  under  common  control 
Addi  tional  Applicant,  whether 
crei  ited  in  the  future,  that 
disiributor  or  principal 

the  Contracts  offered 
Adcounts  (collectively 
Brqker-Dealers"). 

Application  was  filed 
2003,  and  amended  and 
4,  2003,  and  June  27, 


t  le 


M 


thit 


Tlie 


ui  e 


HEARING  OR  NOTIFICATION 
An  order 


OF  HEARING: 
grantjing  the  application  will 


'  ReliaStar  Life  I 
Investment  Compatiy 
22,  2003)  (File  No. 


surance  Companv  of  New  York. 

.^ct  Release  No.  25875  (Jan. 
812-12914). 


be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on  August 
15.  2003,  and  should  be  accompanied 
by  proof  of  service  on  the  Applicant  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609. 
Applicant,  c/o  Linda  Senker,  Esq., 
Golden  American  Life  Insurance 
Company.  1475  Dunwoody  Drive,  West 
Chester,  Pennsylvania  19380. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  A.  Young.  Esq..  Senior  Counsel, 
or  Lorna  J.  MacLeod,  Branch  Chief, 
Office  of  Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application.  The 
Application  is  available  for  a  fee  from 
the  Commission's  Public  Reference 
Branch,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1 .  RLNY  is  a  stock  life  insurance 
company  originally  incorporated  under 
the  laws  of  New  York  (originally 
incorporated  under  the  name  Morris  ' 
Plan  Insurance  Society)  on  June  1 1 , 
1917.  RLNY  is  engaged  in  the  business 
of  writing  life  insurance  and  annuities, 
both  individual  and  group,  and  is 
authorized  to  do  business  in  all  50 
states.  RLNY  is  a  wholly-owned 
subsidiary  of  Security-Connecticut  Life 
Insurance  Company,  which  is  a  wholly- 
owned  subsidiary  of  ReliaStar  Life 
Insurance  Company.  RLNY  is  ultimately 
controlled  by  ING  Groep  N.V.,  a  global 
financial  services  holding  company 
with  approximately  $470.9  billion  in 
assets  as  of  December  31,  2002.  As  of 
December  31,  2002,  Golden  American 
had  assets  of  approximately  $17.6 
billion.  For  purposes  of  the  Act,  RLNY 
is  the  depositor  and  sponsor  of  Account 
NY-B  as  those  terms  have  been 
interpreted  by  the  Conunission  with 
respect  to  variable  aimuity  separate 
accounts. 

2.  Golden  American  is  a  stock  life 
insurance  company  originally 


incorporated  under  the  laws  of 
Minnesota  on  January'  2,  1973,  and  later 
redomiciled  to  Delaware.  Golden 
American  is  engaged  in  the  business  of 
writing  annuities,  both  individual  and 
group,  in  all  states  (except  New  York) 
and  the  District  of  Columbia.  Golde^ 
American  is  a  subsidiary  of  Equitable 
Life  Insurance  Company  of  Iowa,  which, 
in  turn  is  a  subsidiary  of  Lion 
Connecticut  Holdings.  Inc.  Golden 
American  is  also  ultimately  controlled 
by  ING  Groep  N.  V.  For  purposes  of  the 
Act,  Golden  American  is  the  depositor 
and  sponsor  for  Account  B,  as  those 
terms  have  been  interpreted  by  the 
Commission  with  respect  to  variable 
annuity  separate  accounts.  Golden 
American  also  serves  as  depositor  for 
several  currently  existing  Future 
Accounts,  one  or  more  of  which  may 
support  obligations  under  Future 
Contracts.  Golden  American  may 
establish  one  or  more  additional  Future 
Accounts  for  which  it  will  serve  as 
depositor. 

3.  Golden  American  established 
Account  B  as  a  segregated  investment 
account  under  Delaware  law  on  July  14, 
1988.  Under  Delaware  law,  the  assets  of 
Account  B  attributable  to  the  Account  B 
Contracts  and  any  other  variable 
annuity  contracts  through  which 
interests  in  the  Account  are  issued  are 
owned  by  Golden  American  but  are  held 
separately  from  all  other  assets  of 
Golden  American,  for  the  benefit  of  the 
owners  of,  and  the  persons  entitled  to 
payment  under,  Contracts,  issued 
through  the  Account.  Consequently, 
such  assets  are  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  that  Golden  American  may 
conduct.  Income,  gains  and  losses, 
realized  or  unrealized,  from  each 
subaccount  of  the  Account  B,  are 
credited  to  or  charged  against  that 
subaccount  without  regard  to  any  other 
income,  gains  or  losses  of  Golden 
American.  Account  B  is  a  "separate 
account"  as  defined  by  Rule  0-1  (e) 
under  the  Act,  and  is  registered  with  the 
Commission  as  a  unit  investment  trust. 

4.  Each  of  the  Accounts  currently  is 
divided  'nto  a  number  of  subaccounts. 
Each  subaccount  invests  exclusively  in 
shares  representing  an  interest  in  a 
separate  corresponding  investment 
portfolio  of  one  of  several  series-type 
open-end  management  investment 
companies.  The  assets  of  each  Account 
support  one  or  more  varieties  of  variable 
annuity  contacts,  including  the 
Contracts.  Account  NY-B  is  registered 
with  the  Commission  as  a  unit 
investment  trust  (File  No.  811-7935), 
and  interests  in  the  Account  to  be 
offered  through  the  Contracts  have  been 
registered  under  the  1933  Act  on  Form 
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N— 4  (File  No.  333-85618).  Account  B  is  otherwise  deducts  a  charge  for  premium 

registered  with  the  Commission  as  a  taxes  upon  surrender  or  annuitization  of 

unit  investment  trust  (File  No.  811-  the  Contract  or  upon  the  payment  of  a 

5626),  and  interests  in  the  Account  to  be  death  benefit,  depending  upon  the 

offered  through  the  Contracts  have  been  jurisdiction.  The  Contracts  provide  for 

registered  under  the  1933  Act  on  Form  an  aimual  administrative  charge  of  $30 

N-4  (File  No.  333-101481).  that  RLNY  or  Golden  American,  as 

5.  DSI  is  a  wholly  owned  subsidiary  applicable,  deducts  on  each  Contract 
of  Lion  Connecticut  Holdings.  Inc.  It  Anniversar>'  and  upon  a  full  surrender 
serves  as  the  principal  underwriter  of  a  of  a  Contract  and  a  daily  administrative 
number  of  RLNY  and  Golden  American  charge  deducted  from  the  assets  of  the 
separate  accounts  registered  as  unit  Account  at  an  annual  rate  of  0.15%  of 
investment  trusts  under  the  Act.  the  Account's  average  daily  net  assets, 
including  the  Accounts,  and  is  the  a  daily  mortality  and  expense  risk 
distributor  of  variable  annuity  contracts  charge  is  deducted  from  the  assets  of  the 
issued  through  such  separate  accounts,  Accounts  at  the  following  annual  rates: 
including  the  Contracts.  DSI  is  Account  NY-B  Contracts:  0.90%  for 
registered  as  a  broker-deaier  under  the  Option  Package  I,  1.10%  for  Option 
Securities  Exchange  Act  of  1934  and  is  Package  11.  and  1.25%  for  Option 

a  member  of  the  National  Association  of  Package  III.  of  the  Account's  average 

Securities  Dealers,  Inc.  (the  "NASD").  daily  net  assets.  Account  B  Contracts: 

6.  The  Contracts  are  deferred  q  950/^  f^j.  Qption  Package  1,1.15%  for 
combination  variable  and  fixed  annuity  Qption  Package  II,  and  1.30%  for  Option 
contracts  that  RLNY  and  Golden  Package  HI,  of  the  Account's  average 
American  may  issue  to  individuals  or  ^^^    ^gt  assets.  The  Contracts  also 
groups  on  a  "non-quahfied  '  basis  or  in  p^ide  for  a  charge  of  $25  for  each 
connection  with  employee  benefit  plans  ^^^f^j.  ^f  contract  value  in  excess  of  1 2 
that  receive  favorable  federal  income  tax  transfers  per  contract  year.  RLNY  and 
treatment  under  Sections  401 ,  403(b),  Golden  American  currenUy  anticipate 
408,  408A  or  457  of  the  Internal  ^^^.      j^is  charge  for  the  foreseeable 
Revenue  Code  of  1986,  as  amended  (the  f^^^^^  Lastly,  the  Contracts  have  a 

? -ru    r^     .      .         ,           .,  ,  ,  surrender  charge  in  the  form  of  a 

7.  The  Contracts  make  available  a  .  •         »  j  r       j     i       u 

„.        r     ,              .      f  .u    A           X  contingent  deferred  sales  charge, 

number  of  subaccounts  of  the  Accounts  9  ^^e  contingent  deferred  sales 

to  which  owners  may  allocate  net  ^^arge  ("CDSC')  is  equal  to  the 

premium  payments  and  associated  percentage  of  each  premium  payment 

bonus  credits  (described  below)  and  to  ^^^^endered  or  withdrawn.  The  CDSC  is 

which  owners  may  transfer  contract  separately  calculated  and  applied  to 

value.  The  Contracts  also  offer  fixed-  „  1        „•  „               .    *        *•       .1    » 

..        .,,      ..          ..            J        ,.,  each  premium  payment  at  any  time  that 

interest  allocation  options  under  which  .1                  .  ^         _»    r  .l                 ^^  • 

RLNY  or  Golden  American,  as  l^XS  o?  wi?hdjlwn  ThTcDSc' 

applicable,  credit  guaranteed  rates  of  i-     ui    *         u 

Interest  for  various  periods.  Transfers  of  'PPl'^W'  >"  e»f  b  premium  payment 

contract  value  among  and  between  the  ^'^'tZ^n^Sf-FSJ^U^^le 

subaccounts  and,  subject  to  certain  •    ^^  r^n^,.,^. 

....                           11.           .1  IS  as  loiiows. 

restrictions,  among  and  between  the 

subaccounts  and  the  fixed-interest 

options,  may  be  made  at  any  time.  The 

Contracts  offer  a  variety  of  annuity 

payment  options  to  owners.  In  the  event 

of  an  owner's  (or.  in  certain 

circumstances,  an  aimuitant's)  death 

prior  to  the  annuity  commencement 

date,  beneficiaries  may  elect  to  receive 

death  benefits  in  the  form  of  one  of  the 

aimuity  payment  options  instead  of  a 

lump  sum.  In  general,  the  Contracts 

offer  all  of  the  features  typically  found  The  Account  B  Contract  schedule  is 

in  variable  annuity  contracts  today.  as  follows: 

8.  The  Contracts  generally  may  only 
be  purchased  with  a  minimum  initial 
premium  of  $15,000  ($1,500  for  certain 
employee  benefit  plans)  under  Option 
Package  I  and  $5,000  ($1,500  for  certain 
employee  benefit  plans)  for  Option 
Packages  II  and  III.  RLNY  or  Golden 
American,  as  applicable,  may  deduct  a 
premium  tax  charge  from  premium 
payments  in  certain  states,  but 


Number  of  full  years  since 
payment  of  each  premium 

Charge 
(In  percent) 

less  than  1  

6.0 

2 

6.0 

3 

6.0 

4 

6.0 

5 

5.0 

6 

4.0 

7 

3.0 

8+ 

0.0 

Numtjer  of  full  years  since 
payment  of  each  premium 

Charge 
(in  percent) 

less  than  1  

7.0 

2 

7.0 

3 

6.0 

4 

6.0 

5 

5.0 

6 

4.0 

7 

3.0 

Number  of  full  years  since 
payment  of  each  premium 


Charge 
(in  percent) 


8+ 


0.0 


10.  No  CDSC  applies  to  contract  value 
representing  an  annual  free  v/ithdrawal 
amount  or  to  contract  value  in  excess  of 
aggregate  premium  payments  (less  prior 
withdrawals  of  premium  payments) 
("earnings").  The  CDSC  is  calculated 
using  the  assumption  that  premium 
payments  are  withdrawn  on  a  first-in, 
first-out  basis.  The  CDSC  also  is 
calculated  using  the  assumption  that 
contract  value  is  withdrawn  in  the 
following  order:  (1)  The  annual  free 
withdrawal  amount  for  that  contract 
year.  (2)  premium  payments,  and  (3) 
earnings.  The  annual  free  withdrawal 
amount  is  10%  of  contract  value, 
measured  at  the  time  of  withdrawal,  less 
any  prior  withdrawals  made  in  that 
contract  year.  Under  Option  Package  III, 
any  unused  percentage  of  the  10%  free 
withdrawal  amount  from  a  contract  year 
may  carry  forward  into  successive 
contract  years,  based  on  the  percentage 
remaining  after  the  last  withdrawal  in  a 
contract  year.  However,  under  Option 
Package  111,  the  accumulated  free 
withdrawal  amount  may  not  exceed 
30%  of  contract  value. 

1 1 .  If  an  owner  dies  before  the 
annuity  start  date,  the  Contracts 
provide,  under  most  circumstances,  for 
a  death  benefit  payable  to  a  beneficiary, 
computed  as  of  the  date  RLNY  or 
Golden  American,  as  applicable, 
receives  written  notice  and  due  proof  of 
death.  The  death  benefit  payable  to  the 
beneficiary  depends  on  whether  the 
owner  selected  Option  Package  I,  II  or 
III.  Each  option  package  provides  a 
death  benefit  upon  the  death  of  the 
owner  which  death  benefit  is  based 
upon  the  highest  amount  payable  under 
the  separate  death  benefit  options 
available  under  that  option  package. 
Under  the  Account  NY-B  Contracts,  the 
death  benefit  options  available  under 
the  option  packages  include: 

(1)  The  Standard  Death  Benefit  which 
equals  return  of  premium,  less  credits 
applied  since  or  within  12  months  prior 
to  death,  reduced  pro  rata  for 
withdrawals; 

(2)  the  contract  value  on  the  claim 
date,  less  credits  applied  since  or  within 
12  months  prior  to  death; 

(3)  the  Annual  Ratchet  death  benefit 
which  equals  the  maximum  contract 
value  on  each  confract  aimiversary 
occurring  on  or  prior  to  attainment  of 
age  90,  adjusted  for  new  premiums  and 
credits  and  reduced  pro  rata  for 
withdrawals,  less  credits  applied  since 
or  within  12  months  prior  to  death;  and 

(4)  return  of  premium. 
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Under  Opt  on  Package  I,  the  death 
benefit  payat  le  is  the  greater  of  (1),  (2) 
and  (4).  Und<  r  Option  Package  II,  the 
death  benefit  payable  is  the  greatest  of 
(1),  (2).  (3)  and  (4).  Under  Option 
Package  III.  tl  e  death  benefit  payable  is 
the  greatest  o  '  (1).  (2),  (3)  and  (4). 

Under  the  .  Account  B  Contracts,  the 
death  benefit  options  available  under 
the  option  packages  include: 

(1)  The  Staidard  Death  Benefit  which 
equals  return  of  premium,  less  credits 
applied  since  or  within  12  months  prior 
to  death,  redi  ced  pro  rata  for     ^ 
withdrawals: 

(2)  the  conlract  value  on  the  claim, 
less  credits  a]  iplied  since  or  within  12 
months  prior  to  death; 

(3)  the  Annual  Ratchet  death  benefit 
which  equals  the  maximum  contract 
value  on  each  contract  anniversary 
occurring  on  )r  prior  to  attainment  of 
age  90,  adjust  3d  for  new  premiums  and 
credits  and  re  duced  pro  rata  for 
withdrawals,  less  credits  applied  since 
or  within  12  idonths  prior  to  death; 

(4)  the  5%   loll-Up  death  benefit 
which  equals  the  lesser  of  premiums, 
plus  credits,  i   applicable,  adjusted  for 
withdrawals  <  nd  transfers,  accumulated 
at  5%  for  Gov  ered  Funds  or  Excluded 
Funds  and  0"- 1  for  Special  Funds  until 
the  earlier  of  ittainment  of  age  90  or 
reaching  the  c  ap  (equal  to  3  times  all 
premium  pay  nents  and  credits,  if 
applicable,  as  reduced  by  adjustments 
for  withdraw!  Is)  and  thereafter  at  0%, 
and  the  cap. 

Under  Opti  m  Package  I,  the  death 
benefit  payab  e  is  the  greater  of  (1)  and 
(2).  Under  Op  lion  Package  II,  the  death 
benefit  payab  e  is  the  greatest  of  (1),  (2) 
and  (3).  Under  Option  Package  III,  the 
death  benefit  javable  is  the  greatest  of 
{l),(2),{3)an^l(4). 

12.  RLNY  a  id  Golden  American 
intend  to  offe:  a  bonus  credit  provision 
under  the  Goi  tracts.  At  the  time  of 
application,  a  i  owner  may  elect  the 
bonus  credit  j  revision.  Under  the  bonus 
credit  provision.  RLNY  or  Golden 
American,  as  ippiicable,  credits 
contract  value  in  the  subaccounts  and 
the  fixed-intei  est  allocations  with  an 
amount  that  i;  a  percentage  of  the 
premium  pay;  nent.  The  bonus  credit 
applies  upon  ssuance  of  the  Contract 
and  is  based  i  pen  premium  payments 
received  with  n  the  first  contract  year 
("first  year  pr  tmium  payments").  RLNY 
or  Golden  An:  erican.  as  applicable, 
allocates  the  1  onus  credit  among  the 
subaccounts  a  nd  fixed- interest 
allocations  th  ;  owner  selects  in 
proportion  to  the  premium  payment  in 
each  investmc  nt  option.  The  bonus 
credit  equals  1%  of  the  first  year 
premium  payi  nents.  The  annual  charge 
assessed  for  tl  le  premium  credit  rider  (as 


a  percentage  of  contract  value)  is  0.50%. 
The  charge  is  payable  for  the  first  seven 
contract  years.  The  charge  is  deducted 
from  the  contract  value  in  the 
subaccounts  and  is  also  deducted  from 
amounts  in  fixed  interest  allocations  by 
crediting  a  lower  interest  rate. 

13.  Under  the  bonus  credit  provision, 
RLNY  or  Golden  American,  as 
applicable,  recaptures  or  retains  the 
credited  amount  in  the  event  that  the 
owner  exercises  his  or  her  cancellation 
right  during  the  "free  look"  period. 
RLNY  or  Golden  American,  as 
applicable,  recaptures  bonus  credits 
applied  after  or  within  twelve  months  of 
the  date  as  of  which  a  death  benefit  is 
computed.  RLNY  or  Golden  American, 
as  applicable,  also  will  recapture  part  or 
all  of  the  credited  amount  upon 
surrender  or  withdrawal.  The  portion  of 
the  credit  deducted  is  based  on  the 
percentage  of  first  year  premium 
withdrawn  and  the  contract  year  of 
surrender  or  withdrawal.  The  amount 
recaptured  is  calculated  separately  and 
applied  to  each  premium  payment  at 
any  time  that  the  payment  (or  part  of  the 
payment)  is  surrendered  or  withdrawn. 
The  recapture  percentage  applicable  to 
each  premium  payment  is  level  for  the 
first  two  contract  years  and  diminishes 
to  zero  after  the  seventh  contract  year. 
The  schedule  is  as  follows: 


Contract  year  of  surrender  or 
withdrawal 


Percentage 
of  premium 

credit  for- 
feited 
(based  on 
percentage 
of  first  year 

premium 
witfidrawn) 


Years  1-2 
Years  3-4 
Years  5-6 

Year  7  

Years  8+  . 


100 

75 

50 

25 

0 


14.  No  recapture  percentage  applies  to 
contract  value  representing  the  annual 
free  withdrawal  amount  or  to  contract 
value  representing  earnings.  Because  of 
the  recapture  provisions  discussed 
above,  the  value  of  a  credit  only  "vests" 
or  belongs  irrevocably  to  the  owner  as 
the  recapture  period  for  the  credit 
expires.  As  to  bonus  credits  resulting 
from  premiums  paid  before  the  "free 
look"  period  ends,  no  part  of  the  credit 
vests  for  the  owner  until  the  expiration 
of  the  "free  look"  period.  After  the 
expiration  of  the  "free  look"  period,  all 
bonus  credits  vest  in  full  over  the  7-vear 
period  after  RLNY  or  Golden  American, 
as  applicable,  grants  them.  Under  the 
bonus  credit  provision,  RLNY  or  Golden 
American,  as  applicable,  credits 
amounts  to  an  owner's  contract  value 


either  by  "purchasing"  accumulation 
units  of  an  appropriate  subaccount  or 
adding  to  the  owner's  fixed  interest 
allocation  option  values. 

15.  With  regard  to  variable  contract 
value,  several  consequences  flow  from 
the  foregoing.  First,  increases  in  the 
value  of  accumulation  units 
representing  bonus  credits  accrue  to  the 
owner  immediately,  but  the  initial  value 
of  such  units  only  belongs  to  the  owner 
when,  or  to  the  extent  that,  each  vests. 
Second,  decreases  in  the  value  of 
accumulation  units  representing  bonus 
credits  do  not  diminish  the  dollar 
amount  of  contract  value  subject  to 
recapture.  Therefore,  additional 
accumulation  units  must  become 
subject  to  recapture  as  their  value 
decreases.  Stated  differently,  the 
proportionate  share  of  any  owner's 
variable  contract  value  (or  the  owner's 
interest  in  the  Account)  that  RLNY  or 
Golden  American,  as  applicable,  can 
"recapture"  increases  as  variable 
contract  value  (or  the  owner's  interest  in 
the  Account)  decreases.  This  dilutes 
somewhat  the  owner's  interest  in  the 
Account  vis-a-vis  RLNY  or  Golden 
American,  as  applicable,  and  other 
owners,  and  in  his  or  her  variable 
contract  value  vis-a-vis  RLNY  or  Golden 
American,  as  applicable.  Lastly,  because 
it  is  not  administratively  feasible  to 
track  the  unvested  value  of  bonus 
credits  in  the  Account,  RLNY  or  Golden 
American,  as  applicable,  deducts  the 
daily  mortality  and  expense  risk  charge 
and  the  daily  administrative  charge 
from  the  entire  net  asset  value  of  the 
Account.  As  a  result,  the  daily  mortality 
and  expense  risk  charge  and  the  daily 
administrative  charge  paid  by  any 
owner  is  greater  than  that  which  he  or 
she  would  pay  without  the  bonus  credit. 

16.  Applicants  request  that  the 
Commission  issue  an  amended  order 
pursuant  to  Section  6(c)  of  the  Act, 
adding  Additional  Applicants  as  parties 
to  the  Existing  Order,  and  granting 
exemptions  from  the  provisions  of 
Sections  2(a)(32)  and  27{i)(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder,  to  the 
extent  necessary  to  permit  Additional 
Applicants  to  recapture  bonuses  under 
Contracts  under  the  same  circumstances 
covered  by  the  Existing  Order. 

Legal  Analysis 

1.  Subsection  (i)  of  Section  27 
provides  that  Section  27  does  not  apply 
to  any  registered  separate  account 
supporting  variable  annuity  contracts, 
or  to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  subsection  (i). 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  a  registered  separate 
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account  or  sponsoring  insurance 
company  to  sell  a  variable  aimuity 
contract  supported  by  the  separate 
account  unless  the  "*  *  *  contract  is  a 
redeemable  security;  and  *   *   *  [t]he 
insurance  company  complies  with 
Section  26(e)  *   *   *" 

2.  Section  2(a)(32)  defines  a 
"redeemable  security"  as  any  security, 
other  than  short-term,  paper,  under  the 
terms  of  which  the  holder,  upon 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  thereof. 

3.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
undervo-iters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company.  Rule  22c-l 
thereunder  imposes  requirements  with 
respect  to  both  the  amount  payable  on 
redemption  of  a  redeemable  security 
and  the  time  as  of  which  such  amount 
is  calculated.  Specifically,  Rule  22c-l, 
in  pertinent  part,  prohibits  a  registered 
investment  company  issuing  any 
redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  any  such  security,  and  a 
principal  underwriter  of,  or  dealer  in, 
such  security  from  selling,  redeeming  or 
repurchasing  any  such  security,  except 
at  a  price  based  on  the  current  net  asset 
value  of  such  security  which  is  next 
computed  after  receipt  of  a  tender  of 
such  security  for  redemption,  or  of  an 
order  to  purchase  or  sell  such  security. 

4.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security,  or  transaction  or  any  class  of 
persons,  securities,  or  transactions  from 
any  provision  or  provisions  of  the  Act 
and/or  any  rule  under  it  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  Applicants  submit  that  the 
recapture  of  bonus  credits  would  not,  at 
any  time,  deprive  an  owner  of  his  or  her 
proportionate  share  of  the  current  net 
assets  of  an  Account.  Until  the 
appropriate  recapture  period  expires, 
RLNY  and  Golden  American  retain  the 
right  to  and  interest  in  each  owmer's 
contract  value  representing  the  dollar 
amount  of  any  unvested  bonus  credits. 
Therefore,  if  RLNY  or  Golden  American 
recaptures  any  bonus  credit  or  part  of  a 
bonus  credit  in  the  circumstances 
described  above,  it  would  merely  be 
retrieving  its  own  assets.  RLNY  and 
Golden  American  would  grant  bonus 


credits  out  of  thefr  respective  general 
account  assets  and  the  amount  of  the 
credits  (although  not  the  earnings  on 
such  amounts)  would  remain  RLNY's  or 
Golden  American's  until  such  amounts 
vest  with  the  owner.  Thus,  to  the  extent 
that  RLNY  or  Golden  American  may 
grant  and  recapture  bonus  credits  in 
connection  with  variable  contract  value, 
it  would  not,  at  either  time,  deprive  any 
owner  of  his  or  her  then  proportionate 
share  of  the  Account's  assets.  It  is  the 
nature  of  the  bonus  recapture  provisions 
as  they  apply  to  variable  contract  value 
that  an  owner  would  obtain  a  benefit 
from  a  bonus  credit  in  a  rising  market 
because  any  earnings  on  the  bonus 
credit  amount  would  vest  with  him  or 
her  immediately.  Over  time  this  would, 
of  course,  cause  the  owner's,  share  of 
both  the  Contract's  variable  contract 
value  and  the  Account's  net  assets  to  be 
greater  on  a  relative  basis  than  it  would 
have  been  without  the  bonus  credit. 
Conversely,  in  a  falling  market  an  owner 
would  suffer  a  detriment  from  a  bonus 
credit  because  losses  on  the  bonus 
credit  amount  also  would  "vest"  with 
him  or  her  immediately.  As  explained 
above,  over  time  this  would  cause  the 
owner's  share  of  both  the  Contract's 
variable  contract  value  and  the 
Account's  net  assets  to  decrease  on  a 
relative  basis. 

6.  Applicants  do  not  believe  that  the 
dynamics  of  RLNY's  or  Golden 
American's  proposed  bonus  credit 
provisions  would  violate  Sections 
2(a)(32)  or  27(i)(2)(A)  of  the  Act.  To 
begin  with,  Section  2{a){32)  defines  a 
redeemable  security  as  one  "under  the 
terms  of  which  the  holder,  upon 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  asset 
value."  Taken  together,  these  two 
sections  of  the  Act  do  not  require  that 
the  holder  receive  the  exact 
proportionate  share  that  his  or  her 
security  represented  at  a  prior  time. 
Therefore,  the  fact  that  the  proposed 
bonus  credit  provisions  have  a  dynamic 
element  that  may  cause  the  relative 
ownership  positions  of  RLNY  or  Golden 
American  and  a  Contract  owmer  to  shift 
due  to  Account  performance  and  the 
vesting  schedule  of  such  credits,  would 
not  cause  the  provisions  to  conflict  with 
Sections  2(a)(32)  or  27(i)(2)(A). 
Nonetheless,  in  order  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act,  Applicants  seek  exemptions 
from  these  two  sections. 

7.  RLNY's  or  Golden  American's 
granting  of  a  bonus  credit  would  have 
the  result  of  increasing  an  owner's 
contract  value  in  a  way  that  could  be 
viewed  as  the  purchase  of  an  interest  in 
the  Accoimt  at  a  price  below  net  asset 


value.  Similarly,  RLNY's  or  Golden 
American's  recapture  of  any  bonus 
credit  could  be  viewed  as  the 
redemption  of  such  an  interest  at  a  price 
above  net  asset  vedue.  If  such  is  the  case, 
then  the  bonus  credit  provisions  could 
be  viewed  as  conflicting  with  Rule  22c- 
1  under  the  Act.  Applicants  contend, 
however,  that  the  bonus  credits  do  not 
violate  Rule  22c-l  under  the  Act.  The 
bonus  credit  provisions  do  not  give  rise 
to  either  of  the  evils  that  Rule  22c-l  was 
designed  to  address.  The  Rule  was 
intended  to  eliminate  or  reduce,  as  far 
as  was  reasonably  practicable,  the 
dilution  of  the  value  of  outstanding 
redeemable  securities  of  registered 
investment  companies  through  their 
sale  at  a  price  below  net  asset  value  or 
their  redemption  at  a  price  above  net 
asset  value,  or  other  unfair  results, 
including  speculative  trading 
practices." 

8.  Applicants  argue  that  the  evils 
prompting  the  adoption  of  Rule  22c-l 
were  primarily  the  result  of  backward 
pricing,  the  practice  of  basing  the  price 
of  a  mutual  fund  share  on  the  net  asset 
value  per  share  determined  as  of  the 
close  of  the  market  on  the  previous  day. 
Backward  pricing  permitted  certain 
investors  to  take  advantage  of  increases 
or  decreases  in  net  asset  value  that  were 
not  yet  reflected  in  the  price,  thereby 
diluting  the  values  of  outstanding 
shares.  The  proposed  bonus  credit 
provisions  pose  no  such  threat  of 
dilution.  An  owner's  interest  in  his  or 
her  contract  value  or  in  the  Account 
would  always  be  offered  under  the 
Contracts  at  a  price  determined  on  the 
basis  of  net  asset  value.  The  granting  of 
a  bonus  credit  does  not  reflect  a 
reduction  of  that  price.  Instead,  RLNY 
or  Golden  American  will  purchase  with 
their  own  money  on  behalf  of  the 
owner,  an  interest  in  the  Account  equal 
to  the  bonus  credit.  Because  any  bonus 
credit  will  be  paid  from  RLNY's  or 
Golden  American's  general  account  and 
not  from  the  assets  of  the  Account,  no 
dilution  will  occur  as  a  result  of  the 
credit.  Likewise,  because  RLNY  or 
Golden  American  will  use  general 
account  assets  to  increase  an  owner's 
total  contract  value,  no  dilution  will 
occur  from  such  an  increase. 

9.  Recaptures  of  bonus  credits  result 
in  a  redemption  of  RLNY's  interest  in  an 
owner's  contract  value  or  in  the 
Account  at  a  price  determined  on  the 
basis  of  the  Account's  current  net  asset 
value  and  not  at  an  inflated  price. 
Moreover,  the  amount  recaptured  will 
always  equal  the  amount  that  RLNY  or 
Golden  American  paid  from  its  general 
account  for  the  credits.  Similarly, 
although  owTiers  are  entitled  to  retain 
any  investment  gains  attributable  to  the 
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bonus  credits ,  the  amount  of  such  gains 
would  alway  i  be  computed  at  a  price 
determined  o  a  the  basis  of  net  asset 
value.  Becau!  e  neither  of  the  harms  that 
Rule  22c-l  w  as  intended  to  address 
arise  in  conn  jction  with  the  proposed 
bonus  credit  jrovisions,  the  provisions 
do  not  confli(  ;t  with  the  Rule. 
Nonetheless,  in  order  to  avoid  any 
uncertainty  a  >  to  hill  compliance  with 
the  Act.  App  icants  seek  exemptions 
from  Rule  22  :-l. 

10.  The  bo]  lus  credit  recapture 
provisions  ar  i  necessary  for  RLNY  or 
Golden  Amer  ican  to  offer  the  bonus 
credits.  It  wo  ild  be  unfair  to  RLNY  or 
Golden  Amer  ican  to  permit  owners  to 
keep  their  bo:  ms  credits  upon  their 
exercise  of  th;  Contracts'  "free  look" 
provision.  Be  :ause  no  CDSC  applies  to 
the  exercise  cf  the  "free  look"  provision, 
the  owner  coi  ild  obtain  a  quick  profit  in 
the  amount  o  the  bonus  credit  at 
RLNY's  or  Gc  Iden  American's  expense 
by  exercising  that  right.  Similarly,  the 
owner  could  ake  advantage  of  the 
bonus  credit  i  »y  taking  withdrawals 
within  the  re(  apture  period,  because  the 
cost  of  provic  ing  the  bonus  credit  is 
recouped  thrc  ugh  charges  imposed  over 
a  period  of  ye  its.  Likewise,  because  no 
additional  CI  SC  applies  upon  death  of 
an  owner  (or  mnuitant).  a  death  shortly 
after  the  awai  d  of  bonus  credits  would 
afford  an  own  er  or  a  beneficiary  a 
similar  profit  at  RLNY's  or  Golden 
American's  eipense.  In  the  event  of 
such  profits  ti  I  owners  or  beneficiaries, 
RLNY  or  Golc  en  American  could  not 
recover  the  cc  st  of  granting  the  bonus 
credits.  This  i  s  because  RLNY  and 
Golden  Amer  can  intend  to  recoup  the 
costs  of  provi  ling  the  bonus  credits 
through  the  c  larges  under  the  Contract, 
particularly  tl  le  daily  mortality  and 
expense  risk  (  harge  and  the  daily 
administrative  >  charge.  If  the  profits 
described  above  are  permitted,  certain 
owners  could  take  advantage  of  them, 
reducing  the  fcase  from  which  the  daily 
charges  are  d«  ducted  and  greatly 
increasing  the  amount  of  bonus  credits 
that  RLNY  or  Golden  American  must 
provide.  Ther  jfore,  the  recapture 
provisions  an  a  price  of  offering  the 
bonus  credits  RLNY  and  Golden 
American  sin  ply  cannot  offer  the 
proposed  bon  is  credits  without  the 
ability  to  reca  Jture  those  credits  in  the 
limited  circur  istances  described  herein. 

11.  Applicants  state  that  the 
Commission's  authority  under  Section 
6(c)  of  the  Ac  to  grant  exemptions  from 
various  provii  ions  of  the  Act  and  rules 
thereunder  is  Droad  enough  to  permit 
orders  of  exer  iption  that  cover  classes  of 
unidentified  \  ersons.  Applicants 
request  an  ore  er  of  the  Commission  that 
would  exemp  them,  RLNY's  successors 


in  interest.  Future  Accounts  and  Future 
Underwriters  from  the  provisions  of 
Sections  2(a){32)  and  27(i)(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder.  The 
exemption  of  these  classes  of  persons  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  because  all  of  the  potential 
members  of  the  class  could  obtain  the 
foregoing  exemptions  for  themselves  on 
the  same  basis  as  the  Applicants,  but 
only  at  a  cost  to  each  of  them  that  is  not 
justified  by  any  public  policy  purpose. 
As  discussed  below,  the  requested 
exemptions  would  only  extend  to 
persons  that  in  all  material  respects  are 
the  same  as  the  Applicants.  The 
Commission  has  previously  granted 
exemptions  to  classes  of  similarly 
situated  persons  in  various  contexts  and 
in  a  wide  variety  of  circumstances, 
including  class  exemptions  for 
recaptiu^ing  bonus  credits  under  variable 
annuity  contracts. 

12.  Applicants  represent  that  Futiu-e 
Contracts  will  be  substantially  similar  in 
all  material  respects  to  the  Contracts 
and  that  each  factual  statement  and 
representation  about  the  bonus  credit 
provisions  of  the  Contracts  will  be 
equally  true  of  Futiue  Contracts. 
Applicants  also  represent  that  each 
material  representation  made  by  them 
about  Account  B  and  DSI  will  be 
equally  true  of  Future  Accounts  and 
Futiu'e  Underwriters,  to  the  extent  that 
such  representations  relate  to  the  issues 
discussed  in  this  application.  In 
particular,  each  Future  Underwriter  will 
be  registered  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
be  a  NASD  member. 

Conclusion 

Applicants  submit  that  the  requested 
relief  therefrom  is  consistent  with  the 
exemptive  relief  provided  under  the 
Existing  Order. 

Based  on  the  grounds  summarized 
above.  Applicants  submit  that  their 
exemptive  request  meets  the  standards 
set  out  in  Section  6(c)  of  the  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-18992  Filed  7-24-03;  8:45  am] 
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July  21.  2003. 
L  Introduction 

On  October  10,  2002,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  1  filed  with  the  Seciu-ities  and 
Exchange  Commission  ("Commission") 
proposed  rule  change  SR-GSCC-2002- 
10  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"). 2  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
January  14,  2003. ^  The  Commission 
received  two  comment  letters  in 
response  to  the  proposed  rule  change.'* 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

II.  Description 

The  purpose  of  GSCC's  rule  change  is 
to  establish  a  comprehensive  standeird 
of  care  and  limitation  of  liability  with 
respect  to  its  members.  Historically,  the 
Commission  has  left  to  user-governed 
clearing  agencies  the  question  of  how  to 


'  On  January  1.  2003,  MBS  Clearing  Corporation 
( "MBSCC")  was  merged  into  the  Government 
Securities  Clearing  Corporation  ("GSCC")  urider 
New  York  law,  jnd  GSCC  was  renamed  the  Fixed 
Income  Clearing  Corporation  ("FICC").  The 
functions  previously  performed  by  GSCC  are  now 
performed  by  the  Government  Securities  Division 
("GSD")  of  FICC.  and  the  functions  previously 
performed  by  MBSCC  are  now  performed  by  the 
Mortgage-Backed  Securities  Division  ("MBSD")  of 
FICC.  The  GSD  succeeded  to  the  GSCC  proposed 
rule  change  upon  the  merger  of  MBSCC  and  GSCC. 
To  avoid  confusion  and  maintain  consistency  with 
the  Notice,  in  this  Order,  we  will  continue  to  refer 
to  GSCC  instead  of  the  GSD  of  FICC.  Securities 
Exchange  Act  Release  No.  47015  (December  17, 
2002),  67  FR  78531  (File  Nos.  SR-GSCC-2002-09 
and  SR-MBSCC-2002-Oll. 

M5  U.S.C.  78s(b){l). 

^  Securities  Exchange  Act  Release  No.  47135 
Oanuary  7,  2003).  68  FR  1876. 

■*  Letters  from  Dan  W.  Schneider,  Counsel  to  the 
Association  of  Global  Custodians  ("AGC")  (March 
24,  2003)  and  Jeffrey  F.  Ingber.  Managing  Director. 
General  Counsel,  and  Secretary,  Fixed  income 
Clearing  Corporation  (June  12,  2003). 
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allocate  losses  associated  with,  among 
other  things,  clearing  agency  functions. ^ 
In  determining  the  appropriate  standard 
of  care,  the  Commission  has  reviewed 
clearing  agency  services  on  a  case-by- 
case  basis  in  order  to  balance  the  need 
for  a  high  degree  of  care  at  clearing 
agencies  with  the  effects  that  liabilities 
may  have  on  clearing  agency  operations, 
costs,  and  safekeeping  of  securities  and 
funds. ^  Because  standards  of  care 
represent  an  allocation  of  rights  and 
liabilities  between  a  clearing  agency  and 
its  members  or  participants,  which  are 
sophisticated  financial  entities,  the 
Commission  has  refrained  from 
establishing  a  unique  federal  standard  of 
care  and  has  allowed  clearing  agencies 
and  other  self-regulatory  organizations 
and  their  participants  to  establish  their 
own  standards  of  care,'' 

GSCC  believes  that  adopting  a  rule  " 
limiting  GSCC's  liability  to  its  members 
to  direct  losses  caused  by  GSCC's  gross 
negligence,  willful  misconduct,  or 
violation  of  Federal  securities  laws  for 
which  there  is  a  private  right  of  action: 
(1)  Memorializes  an  appropriate 
commercial  standard  of  care  that  Will 
protect  GSCC  from  undue  liability;  (2) 
permits  the  resources  of  GSCC  to  be 
appropriately  utilized  for  promoting  the 
prompt  and  accurate  clearance  and 
settlement  of  securities;  and  (3)  is 
consistent  with  similar  rules  adopted  by 


^Securities  Exchange  Act  Release  Nos.  20221 
(September  23,  1983),  48  FR  45167  and  22940 
(February  24,  1986),  51  FR  7169. 

'Id. 

"  The  language  of  new  Section  3  to  Rule  39  is  as 
follows:  Section  3 — Limitation  on  Liability  of  the 
Corporation  Notwithstanding  any  other  provision  in 
the  Rules: 

(a)  The  Corporation  will  not  be  liable  for  any 
action  taken,  or  any  delay  or  failure  to  take  any 
action,  hereunder  or  otherwise  to  fulfill  the 
Corporation's  obligations  to  its  Members,  other  than 
for  losses  caused  directly  by  the  Corporation's  gross 
negligence,  willful  misconduct,  or  violation  of 
Federal  securities  laws  for  which  there  is  a  private 
right  of  action.  Under  no  circumstances  will  the 
Corporation  be  liable  for  the  acts,  delays,  omissions, 
bankruptcy,  or  insolvency,  of  any  third  party, 
including,  without  limitation,  any  depository, 
custodian,  sub-custodian,  clearing  or  settlement 
system,  transfer  agent,  registrar,  data 
communication  service  or  delivery  service  ("Third 
Party"),  unless  the  Corporation  was  grossly 
negligent,  engaged  in  willful  misconduct,  or  in 
violation  of  Federal  securities  laws  for  which  there 
is  a  private  right  of  action  in  selecting  such  Third 
Party;  and 

(b)  Under  no  circumstances  will  the  Corporation 
be  liable  for  any  indirect,  consequential,  incidental, 
special,  punitive  or  exemplary  loss  or  damage 
(including,  but  not  limited  to,  loss  of  business,  loss 
of  profits,  trading  losses,  loss  of  opportunity  and 
loss  of  use)  howsoever  suffered  or  incurred, 
regardless  of  whether  the  Corporation  has  been 
advised  of  the  possibility  of  such  damages  or 
whether  such  damages  otherwise  could  have  been 
foreseen  or  prevented. 


other  self-regulatory  organizations  and 
approved  by  the  Commission.^ 

in.  Comment  Letters 

The  Commission  received  a  comment 
letter  from  Dan  W.  Schneider,  Coimsel 
to  AGC,  and  a  response  comment  letter 
from  GSCC.  The  AGC  letter  asserted  that 
registered  clearing  agencies  should  be 
subject  to  a  negligence  standard  of  care 
in  safeguarding  funds  and  securities  and 
in  performing  processing  obligations 
relating  to  custody  functions.  In 
addition,  registered  clearing  agencies 
like  GSCC  that  provide  the  securities 
markets  and  the  securities  processing 
community  with  centralized  essential 
utility  services  and  that  become  focal 
points  for  concentrated  risk  should  meet 
at  least  the  same  standard  of  care  that 
is  required  of  commercial  custodians 
under  Commission  rules  designed  to 
protect  investors.  Finally,  AGC  opined 
that  permitting  registered  clearing 
agencies  that  are  central  facilities  in  the 
national  clearance  and  settlement 
system  to  conform  their  conduct  to  gross 
negligence  while  requiring  bank 
custodians  to  adhere  to  a  higher 
standard  of  care  creates  a  liability 
differential  for  which  no  appropriate 
statutory  or  policy  basis  exists. 

GSCC  responded  that  the  proposed 
rule  change  would  not  affect  GSCC's 
standard  of  performance  because 
registered  clearing  agencies  such  as 
GSCC  are  subject  to  rigorous  regulatory 
standards  for  their  operations  under 
Section  17A  of  the  Act.  The  proposed 
rule  change  only  relates  to  GSCC's 
standard  of  liability  and  not  to  the 
Commission's  regulatory  operational 
standards  for  GSCC.  Also,  GSCC  has 
operated  for  15  years  with  a  gross 
negligence  standard  of  liability  under 
SEC  temporary  registration  orders 
without  any  financial  loss  to  its 
members  or  third  parties  arising  from  a 
failure  of  performance  by  GSCC.  Neither 
the  Act  nor  prior  Commission  orders 
require  that  a  particular  level  of  liability 
for  private  rights  of  action  be  assumed 
by  registered  clearing  agencies,  as 
distinguished  from  the  high  regulatory 
standards  imposed  by  the  Commission 
for  clearing  agency  operations  under 
Section  17A.  In  addition,  GSCC 
members  are  sophisticated  parties  who 
can  best  determine  the  allocation  of 
GSCC  risk  for  unintentional  loss.  GSCC 
pointed  out  that  adoption  of  a  universal 
simple  negligence  standard  of  liability 
for  GSCC  would  likely  result  in  a  gap 
between  the  liability  limitation  of  GSCC 


and  the  gross  negligence  liability 
limitation  of  clearing  banks  and  other 
service  providers  to  which  GSCC  is 
dependent  for  certain  key  operational 


services. 


IV.  Discussion 

Section  19(b)  of  the  Act  directs  the 
Commission  to  approve  a  proposed  rule 
change  of  a  self-regulatory  organization 
if  it  frnds  that  such  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
such  organization.  Section  17A(b)(3)(F) 
of  the  Act  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.'" 
The  Commission  believes  that  approval 
of  GSCC's  rule  change  is  consistent  with 
this  Section  because  it  will  permit  the 
resources  of  GSCC  to  be  appropriately 
utilized  for  promoting  the  prompt  and 
accurate  clearance  and  settlement  of 
securities. 

Although  the  Act  does  not  specify  the 
standard  of  care  that  must  be  exercised 
by  registered  clearing  agencies,  the 
Commission  has  determined  that  a 
gross-negligence  standard  of  care  is 
acceptable  for  non-custodial  functions 
where  the  parties  contractually  agree  to 
limit  liability.il  GSCC's  functions  are 


^See,  e.g..  Securities  Exchange  Act  Release  Nos. 
37421  (July  11,  1996),  61  FR  37513  ISR-CBOE-96- 
02)  and  37563  (August  14.  1996),  61  FR  43285  [SR- 
PSE-96-211. 


"•15U.S.C.  78q-l(b)(3)(F). 

"  In  the  release  setting  forth  standards  to  be  used 
by  the  Division  of  Market  Regulation  in  evaluating 
clearing  agency  registration  applications,  the 
Division  of  Market  Regulation  urged  clearing 
agencies  to  embrace  a  strict  standard  of  care  in 
safeguarding  participants'  funds  and  securities. 
Securities  Exchange  Act  Release  No.  16900  (June 
17,  1980),  45  FR  4192.  In  the  release  granting 
permanent  registration  to  The  Depository  Trust 
Company,  the  National  Securities  Clearing 
Corporation,  and  several  other  clearing  agencies, 
however,  the  Commission  indicated  that  it  did  not 
believe  that  sufficient  justification  existed  at  that 
time  to  require  a  unique  federal  standard  of  care  for 
registered  clearing  agencies.  Securities  Exchange 
Act  Release  No.  20221  (October  3.  1983),  48  FR 
45167.  In  a  subsequent  release,  the  Commission 
stated  that  the  clearing  agency  standard  of  care  and 
the  allocation  of  rights  and  liabilities  between  a 
clearing  agency  and  its  participants  applicable  to 
clearing  agency  services  generally  may  be  set  by  the 
clearing  agency  and  its  participants.  In  the  same 
release,  the  Commission  stated  that  it  should  review 
clearing  agency  proposed  rule  changes  in  this  area 
on  a  case-by-case  basis  and  balance  the  need  for  a 
high  degree  of  clearing  agency  care  with  the  effect 
resulting  liabilities  may  have  on  clearing  agency 
operations,  costs,  and  safeguarding  of  securities  and 
funds.  Securities  Exchange  Act  Release  No.  22940 
(February  24.  1986),  51  FR  7169.  Subsequently,  in 
a  release  granting  temporary  registration  as  a 
clearing  agency  to  The  Intermarket  Clearing 
Corporation,  the  Commission  stated  that  a  gross 
negligence  standard  of  care  may  be  appropriate  for 
certain  noncustodial  functions  that,  consistent  with 
minimizing  risk  mutualization,  a  clearing  agency, 
its  Iraard  of  directors,  and  its  members  determine 
to  allocate  to  individual  service  users.  Securities 
Exchange  Act  release  No.  26154  (October  3.  1988), 
53  FR  39556.  Finally,  in  a  release  granting  the 

Continued 
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non-custodia  in  that  it  does  not  hold  its 
members  fun  Is  or  securities.  GSCC 
relies  on  clea  ring  banks  to  perform 
custodial  ser  ices  for  Government 
securities,  vvliich  are  uncertificated,  and 
for  funds.  It  i  >  reasonable  for  GSCC, 
which  is  mer  iber-ovvned  and  governed, 
and  its  memb  ers  to  agree  among 
themselves  tl  rough  board  approval  of 
the  proposed  rule  change  and  through 
the  proposed  rule  change  notice  and 
approval  pro(  ;ess  to  agree  and  to 
contract  with  one  another  in  a 
cooperative  a  rrangement  as  to  how  to 
allocate  GSCC's  liability  among  GSCC 
and  themselves. 

In  its  order  granting  temporary 
registration  a; ;  a  clearing  agency,  the 
Commission  i  sxpressed  concerned  that 
GSCC's  failur  ?  to  perform  accurately 
and  timely  th  3  comparison  service 
could  adverse  ly  affect  the  ability  of 
GSCC  membs  rs  to  deliver  securities  and 
effect  trade  se  ttlements.  Considering  the 
size  of  the  Go  I'emment  securities 
market  and  tl  e  next-day  time  frame  for 
trade  settlemc  nts,  the  Commission 
deemed  it  ap|  iropriate  that  GSCC  amend 
its  standard  of  care  to  an  ordinary 
negligence  st;  ndard  of  care  in 
performing  al  functions  affecting 
member  setth  ments  of  Government 
securities.  '- '  "he  Commission, 
recognizing  tliat  GSCC's  members  are 
best  suited  to  allocate  GSCC's  rights  and 
liabilities,  ha;  determined  and  finds 
that,  given  thi  f  non-custodial  nature  of 
GSCC's  servic  es,  the  extensive  and 
rigorous  finar  cial  and  operational 
regulatory  ov  irsight  to  which  GSCC  is 
subject,' '  anc  GSCC's  exemplary  level 
of  performam  e,'^  a  gross  negligence 
standard  of  Cc  re  is  appropriate  for 
GSCC. 

The  Comm  ssion  has  given  thoughtful 
and  careful  cc  nsideration  to  the 


h  nctii 
S(  rv 
da  -d 


2)81 


,  5:i 
h) 


approval  of 
agency  to  the 
Corporation,  the 
historically  it  has 
agencies  the 
associated  with 
clearing  agency 
clearing  agency 
negligence  stan 
Act  Release  No.  2 

''Securities 
(May  24.  1988) 

"GSCC  must 
the  Commission  ; 
Commission  exar 
rules  and  those  o 
Congress,  the 
proposed  rule  cl 
Section  17A  of  th  i 
the  public  interes 

'■•  Over  the 
a  high  level  of 
custodial  functior  s 
standards  in  plac( 
As  a  result 
loss  to  its  membei  s 
failure  to  perform 


temporary  registration  as  a  clearing 
IntE  'national  Securities  Clearing 
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eft  to  user-governed  clearing 
ques  ion  of  how  to  allocate  losses 
stodial,  data  processing, 
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ices  embodying  a  gross- 
of  care.  Securities  Exchange 
12  (May  12.  1989).  54  FR  21691. 
Exchange  Act  Release  No.  25740 
FR  19639. 


ve  its  rule  changes  approved  by 
d  is  the  subject  of  frequent 
inations  for  compliance  with  its 
the  Commission.  As  directed  by 
cannot  approve  GSCC's 
if  they  are  inconsistent  with 
Act.  including  being  inimical  to 
or  the  protection  of  investors. 
5  years.  GSCC  has  demonstrated 
)nsibility  in  performing  its  non- 
and  has  had  appropriate 
to  ensure  adequate  performance. 

operated  without  financial 
or  third  parties  arising  from  its 


Cor  mission 
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I  past  1 


.  GSCC  has 


comment  letter  of  AGC  and  finds  that 
AGC's  concerns  about  the  performance 
level  of  GSCC  operating  under  a  gross 
negligence  standard  of  care  and 
limitation  of  liability  are  addressed  by 
the  extensive  regulatory  oversight  to 
which  GSCC  is  subject  as  a  registered 
clearing  agency  and  the  fact  GSCC  is  not 
changing  its  financial  and  operational 
standards  with  the  adoption  of  a  gross 
negligence  standard  of  care  and 
limitation  of  liability.'^ 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  1 7A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2002-10)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
Jill  M.  Peterson, 
Assistant  Secretary. 
(FR  Doc.  03-18990  Filed  7-24-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48200;  File  No.  SR-GSCC- 
2002-11] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  To  Reduce  the 
Permitted  Use  of  Letters  of  Credit  to 
Twenty-Five  Percent  ot  a  Member's 
Required  Clearing  Fund  Deposit 

July  21.  2003. 
I.  Introduction 

On  October  10,  2002,  the  Government 
Securities  Clearing  Corporation 
("GSCC") '  filed  with  the  Securities  and 


'^The  Commission  notes  that  the  rule  change 
does  not  alleviate  GSCC  from  liability  for  violation 
of  the  Federal  securities  laws  where  there  exists  a 
private  right  of  action  and  therefore  is  not  designed 
to  adversely  affect  GSCC's  compliance  with  the 
Federal  securities  laws  and  private  rights  of  action 
that  exist  for  violations  of  the  Federal  securities 
laws. 

'«  17  CFR  200.30-30(a)(12). 

'  On  January  1.  2003.  MBS  Clearing  Corporation 
("MBSCC")  was  merged  into  GSCC  under  New  York 
law.  and  GSCC  was  renamed  the  Fixed  Income 
Clearing  Corporation  ("FICC").  The  functions 
previously  performed  by  GSCC  are  now  performed 
by  the  Government  Securities  Division  ("GSD")  of 
FICC,  and  the  fimctions  previously  performed  bv 
MBSCC  are  now  performed  by  the  Mortgage-Backed 
Securities  Division  ("MBSD")  of  FICC.  The  GSD 


Exchange  Commission  ("Commission") 
proposed  rule  change  SR-GSCC-2002- 
11  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on    . 
June  17,  2003.^  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

n.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  permitted  use  of 
letters  of  credit  ("LCs")  to  twenty-five 
percent  of  a  member's  required  clearing 
fund  deposit.  One  of  GSCC's  most 
important  risk  management  tools  is  its 
maintenance  of  clearing  fund  collateral. 
GSCC's  clearing  fund  is  comprised  of 
cash,  certain  netting-eligible  securities, 
and  eligible  LCs.  The  purposes  served 
by  the  clearing  fund  are  (1)  to  have  on 
deposit  from  each  netting  member  assets 
sufficient  to  satisfy  any  losses  that  may 
be  incurred  by  GSCC  as  the  result  of  the 
default  by  the  member  and  the  resultant 
close-out  of  that  member's  settlement 
positions  and  (2)  to  ensure  that  GSCC 
has  sufficient  liquidity  at  all  times  to 
meet  its  payment  and  delivery 
obligations. 

Currently,  GSCC's  rules  permit  up  to 
70  percent  of  a  member's  required 
clearing  fund  deposit  to  be  in  the  form 
of  LCs.  Although  GSCC  believes  that  it 
will  always  receive  funds  from  the 
presentment  of  an  LC  for  payment, 
GSCC  has  recognized  that  in  a  period  of 
market  crisis  there  is  the  potential  that 
GSCC  might  not  receive  the  funds  on  a 
timely  basis.  To  ensure  that  GSCC  can 
always  meet  its  liquidity  needs  on  a 
timely  basis  in  the  unlikely  event  of  a 
member  default  and  in  times  of  market 
crisis,  GSCC  is  reducing  the  permitted 
use  of  LCs  to  25  percent  of  a  member's 
required  clearing  fund  deposit.  Thus, 
the  minimum  level  of  cash  and 
securities  required  to  be  maintained  on 
deposit  will  increase  from  30  percent  to 
75  percent  of  a  member's  required 
clearing  fund  deposit.'* 


succeeded  to  the  GSCC  proposed  rule  change  upon 
the  merger  of  MBSCC  and  GSCC.  To  avoid 
confusion  and  maintain  consistency  with  the 
Notice,  in  this  Order  we  will  continue  to  refer  to 
GSCC  as  such.  Securities  Exchange  Act  Release  No. 
47015  (December  17.  2002),  67  FR  78531  (File  Nos. 
SR-GSCC-2002-09  and  SR-MBSCC-2002-Oll. 

M5  U.S.C.  78s(b)(l). 

^  Securities  Exchange  Act  Release  No.  48016 
(June  11.  2003),  68  FR  35925. 

■•The  new  LC  limitation  will  not  affect  the 
requirement  that  certain  non-US  GSCC  members 
post  additional  collateral  in  the  form  of  LCs  to 
protect  GSCC  against  legal  risk  presented  by  the 
insolvency  laws  in  those  members'  home  countries. 
These  members  will  not  be  required  to  increase  the 
amount  of  their  deposit  that  is  in  the  form  of  cash 
and  securities  from  30  percent  to  75  percent  of  their 
required  clearing  fund  deposit. 
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III.  Discussion 

Section  17A(b)(3)(F)  of  die  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible. 5  The  Commission  finds 
that  GSCC's  proposed  rule  change  is 
consistent  with  this  requirement 
because  it  will  protect  GSCC  and  its 
members  by  ensuring  that  GSCC  has 
adequate  liquidity  resources  in  the 
event  of  member  insolvency  or  during 
times  of  market  crisis. 

rv.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  die 
proposed  rule  change  (File  No.  SR- 
GSCC-2002-11)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-18991  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48194;  File  No.  SR-NYSE- 
2003-14] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  To  Add  NYSE  Rules  60, 124(A), 
130,  407A,  411(b),  4401,  and  445(4)  to 
the  "List  of  Exchange  Rule  Violations 
and  Fines  Applicable  Thereto  Pursuant 
to  NYSE  Rule  476A" 

July  17,  2003. 

On  May  5,  2003,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange"] 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
19b— 4  thereunder, 2  a  proposed  nde 
change  to  revise  the  "List  of  Exchange 
Rule  Violations  and  Fines  Applicable 
Thereto  Pursuant  to  NYSE  Rule  476A" 
for  imposition  of  fines  for  minor 


violations  of  rules  and/or  policies 
("List")  by  adding  to  the  List  failure  to 
comply  with  the  provisions  of  NYSE 
Rules  60,  124(A),  130,  407A,  411(b). 
440L  and  445(4). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  11,  2003.3  xhe 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange"*  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section 
6(b)(6)  6  of  the  Act  because  it  should 
enable  the  Exchange  to  appropriately 
discipline  its  members  and  others 
associated  with  its  members  for 
violation  of  the  provisions  of  this  title, 
the  rules  or  regulations  thereunder,  or 
the  rules  of  the  Exchange. 

In  approving  this  proposed  rule 
change,  the  Commission  in  no  way 
minimizes  the  importance  of 
compliance  with  these  rules,  and  all 
other  rules  subject  to  the  imposition  of 
fines  under  the  Exchange's  minor  rule 
violation  plan.  The  Commission 
believes  that  the  violation  of  any  self- 
regulatory  organization's  rules,  as  well 
as  Commission  riiles,  is  a  serious  matter. 
However,  in  an  effort  to  provide  the 
Exchange  with  greater  flexibility  in 
addressing  certain  violations,  the 
Exchange's  minor  rule  violation  plan 
provides  a  reasonable  means  to  address 
rule  violations  that  do  not  rise  to  the 
level  of  requiring  formal  disciplinary 
proceedings.  The  Commission  expects 
that  the  NYSE  will  continue  to  conduct 
surveillance  with  due  diligence,  and 
make  a  determination  based  on  its 
findings  whether  fines  of  more  or  less 
than  the  recommended  amount  are 
appropriate  for  violations  of  rules  under 
the  Exchange's  minor  rule  violation 
plan,  on  a  case  by  case  basis,  or  if  a 
violation  requires  formal  disciplinary 
action. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  diat  the 


5  15  U.S.C.  78q-l(b)(3)(F). 
«17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  47984 
(June  4,  2003],  68  FR  35045. 

*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  cdmpetition,  and  capital 
formation.  15  U.S.C.  78c(f]. 

5 15  U.S.C.  78f. 

»15  U.S.C.  78f[b)(6). 

M5  U.S.C.  78s(b)(2). 


proposed  rule  change  (SR-NYSE-2003- 
14)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

fill  M.  Peterson, 

Assistant  Secretary. 

|FR  Dor.  03-18930  Filed  7-24-03:  8:45  am] 

BILLING  CODE  601 0-01 -l> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48195:  File  No.  SR-NYSE- 
2003-13] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  To  Amend  the  Fine  Schedule 
for  Individuals  and  Member  s 

Organizations  Who  Commit  Minor  Rule 
Violations  Under  Rule  476A 

July  17,2003. 

On  April  28,  2003,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  the  fine  schedule  for  individuals 
and  meftiber  organizations  who  commit 
minor  rule  violations  under  NYSE  Rule 
476A. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  11,  2003.^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange "'  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section 
6(b)(6)  ^  of  the  Act  because  it  should 
enable  the  Exchange  to  appropriately 
discipline  members  and  others 


"17CFR200.30-3(a|(12). 

•15  U.S.C.  78s(bl(l). 

2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  47985 
(June  4.  2003).  68  FR  35046. 

*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). . 

5  15  U.S.C.  78f. 

e  15  U.S.C.  78f(b)(6). 
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For  the  Com  ni 
Market  Regulal 
authority.* 

|ill  M.  PetersoA, 

Assistant  Seen  tary. 

[FR  Doc.  03-lf  932  Filed  7-24-03:  8:45  am) 

BILLING  CODE  80  0-01-P 
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SMALL 

[Declaration  ol 


ADMINISTRATION 

Disaster  «3526] 


State  of  India  na  (Amendment  #1) 


In  accordai  ic 
received  fron 
Homeland  Sqcurity 
Management 
2003,  the  abo|ve 
hereby  amem  led 
Fulton.  Morg 
Vigo  Countie ; 
a  disaster  are  i 
by  severe  stoi  ms 
flooding  occi  rring 


e  with  the  notice 
the  Department  of 

Federal  Emergency 
Agency,  effective  July  17, 
numbered  declaration  is 
to  include  Clay, 
in,  Newton,  Parke,  and 
in  the  State  of  Indiana  as 
due  to  damages  caused 
tornadoes,  and 
on  July  4,  2003  and 


continuing. 

In  addition , 
injury  loans 
located  in  tht 
counties  ma 
date  at  the 


M5U.S.C.  78sb)(2). 

•  17  CFR  200.3  l-3(a)(12). 


applications  for  economic 
Irom  small  businesses 
following  contiguous 
e  filed  until  the  specified 
ously  designated 


y  bi 


pr;vi 


location:  Brown,  Greene,  Monroe, 
Owen,  and  Sullivan  Counties  in  the 
State  of  Indiana;  and  Clark,  Edgar,  and 
Kankakee  Counties  in  the  State  of 
Illinois.  All  other  counties  contiguous  to 
the  above  named  primary  counties  have 
been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  fdr  physical  damage  is 
September  9,  2003,  and  for  economic 
injury  the  deadline  is  April  12,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  18.  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-18989  Filed  7-24-03;  8:45  am] 

BILLING  CODE  B025-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3529] 

State  of  Kansas 

Seward  County  and  the  contiguous 
counties  of  Haskell,  Meade,  and  Stevens 
in  the  State  of  Kansas;  and  Beaver  and 
Texas  Counties  in  the  State  of  Oklahoma 
constitute  a  disaster  area  due  to  a  severe 
thunderstorm  accompanied  by  large  hail 
and  flooding  that  occurred  on  June  28 
and  Jime  29,  2003.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  September  15,  2003  and 
for  economic  injury  until  the  close  of 
business  on  April  19,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Boulevard, 
Suite  102,  Forth  Worth,  TX  76155. 

The  interest  rates  are: 

I    Percent 

For  Physical  Damage:  j 

Homeowners      witti      Credit  i 

Available  Elsewtiere;  j         5.625 

Homeowners   Without   Credit  j 

Available  Elsewhere:  |         2.812 

Busir^esses  with  Credit  Avail- 


able  Elsewhere:  

5.906 

Businesses    and     Non-profit 

Organizations           Without 

Credit  Available  Elsewhere: 

2.953 

Others    (Including    Non-profit 

Organizations)   with   Credit 

Available  Elsewhere:  

5.500 

For  Economic  Injury: 

Businesses  and  Small  Agri- 

cultural Cooperatives  With- 

out Credit  Available   Else- 

where:   

2.953 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  352911  for 


Kansas  and  353011  for  Oklahoma.  For 
economic  injury,  the  numbers  are 
9W4400  for  Kansas  and  9W4500  for 
Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  17,  2003. 
Hector  V.  Barreto, 

Administrator. 

|FR  Doc.  03-18987  Filed  7-24-03;  8:45  am) 

BILUNG  CODE  8025-01 -P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3531] 
State  of  Texas 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  17,  2003, 1 
find  that  Calhoun,  Jackson,  Matagorda, 
Refugio,  and  Victoria  Counties  in  the 
State  of  Texas  constitute  a  disaster  area 
due  to  damages  caused  by  Hurricane 
Claudette  occurring  on  July  15,  2003 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  maybe  filed  until  the  close  of 
business  on  September  16,  2003  and  for 
economic  injury  until  the  close  of 
business  on  April  19,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Ste., 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Aransas,  Bee, 
Brazoria,  De  Witt,  Goliad,  Lavaca,  San 
Patricio,  and  Wharton  in  the  State  of 
Texas. 

The  interest  rates  are: 

Percent 


For  Physical  Damage 

Homeowners  With  Credit 
Available  Elsewhere  

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Avail- 
able Elsewhere  

Businesses  And  Non-Profit 
Organizations  Without 


5.625 
2.812 
5.906 


Credit  Available  Elsewhere 

2.953 

Others    (Including    Non-Profit 

Organizations)  With  Credit 

Available  Elsewhere  

5  500 

For  Economic  Injury: 

Businesses  And  Small  Agri- 

cultural Cooperatives  With- 

out Credit  Available  Else- 

where   

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  353108.  For 
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economic  injury,  the  number  is 
9W5200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  21,  2003. 
Herbert  L,  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  03-18988  Filed  7-24-03;  8:45  am) 

BILLING  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 

(OMB) 

Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  SSA,  New  Executive 
Office  Building,  Room  10235,  725 
17th  St.,  NW.,  Washington,  DC  20503, 
Fax  202-395-6974. 

(SSA) 

Social  Security  Administration, 
DCFAM,  Attn:  Reports  Clearance 
Officer,  1338  Armex,  6401  Security 
Blvd.,  Baltimore,  MD  21235,  Fax  410- 
965-6400. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 


publication.  You  can  obtain  copies  tjf 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454,  or  by  writing  to  the  address 
listed  above. 

1 .  Application  for  Special  Age  72-or- 
Ch'er  Monthly  Payments— 20  CFR, 
Subpart  D.  404.380-.384— 0960-0096. 
Form  SSA-19-F6  is  needed  to 
determine  if  an  individual  is  entitled  to 
Special  Age  72  payments.  Eligibility 
requirements  will  be  evaluated  based  on 
the  data  collected  on  this  form.  The 
respondents  are  individuals  who 
attained  age  72  before  1972. 

Type  of  Bequest:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  10. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  3  hours. 

2.  Statement  of  Self-Employment 
Income,  CFR  Subpart  B,  404.101  and 
Subpart  K.  404.1096—0960-0046.  The 
information  collected  on  Form  SSA-766 
is  used  to  determine  if  the  individual 
will  have  at  least  the  minimum  amount 
of  self-employment  income  needed  for 
one  or  more  quarters  of  coverage  in  the 
current  year.  Additional  quarters  of 
coverage  may  be  credited  on  the  basis  of 
the  information  obtained,  and  benefit 
payments  may  be  expedited  where  there 
are  sufficient  quarters  of  coverage  to 
give  the  individual  insured  status.  The 
respondents  are  self-employed  persons 
applying  for  Social  Security  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  5,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  417  hours. 

3.  Childhood  Disability  Evaluation 
Form— 20  CFR  416.924-0960-0568.  SSA 
and  State  Disability  Determination 
Services  (DDS)  use  the  information 
collected  on  Form  SSA-538  to  record 
medical  and  functional  findings 
regarding  the  severity  of  impairments  of 
the  children  who  claim  SSI  benefits 
based  on  disability.  The  form  is  used  for 
initial  determinations  of  eligibility,  in 
appeals,  and  in  initial  continuing 
disability  reviews.  The  respondents  are 
employees  of  DDS  responsible  for  these 
determinations. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  750,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  312,500 
hours. 

4.  Subpart  T — State  Supplementation 
Provisions— 20  CFR  416.2095-2099— 


0960-0240.  Section  1618  of  the  Social 
Security  Act  contains  pass-along 
provisions  of  the  Social  Security 
Amendments.  These  provisions  require 
States  that  supplement  the  Federal  SSI 
benefits  pass  along  Federal  cost-of- 
living  increases  to  the  individuals  who 
are  eligible  for  State  Supplementary 
benefit  payments.  If  the  State  fails  to 
keep  payments  at  the  required  level,  it 
becomes  ineligible  for  Medicaid 
reimbursement  under  Title  XIX  of  the 
Social  Security  Act.  Regulations  at  20 
CFR  416.2099  require  the  States  to 
report  mandatory  minimum  and 
optional  supplementary  payment  data  to 
SSA.  The  information  is  used  to 
determine  compliance  with  the  law  and 
regulations.  The  respondents  are  States 
that  supplement  Federal  SSI  payments. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  26. 

Frequency  of  Response:  15  states 
report  quarterly;  11  States  report 
annually. 

Average  Burden  per  Response:  1  hour. 

Estimated  Annual  Burden:  71. 

5.  Representative  Payee  Report- 
Special  Veterans  Benefits  Form — 0960- 
0621.  SSA  needs  the  information 
collected  on  form  SSA-2001  to 
determine  whether  payments  certified 
to  the  representative  payee  have  been 
used  properly  and  whether  the 
representative  payee  demonstrates 
concern  for  the  beneficiary's  best 
interest.  The  form  will  be  completed 
annually  by  representative  payees 
receiving  Special  Veterans  Benefit 
payments  on  behalf  of  beneficiaries  who 
are  outside  of  the  United  States.  It  will 
also  be  required  when  SSA  has  reason 
to  believe  a  representative  payee  could 
be  misusing  the  payments.  The 
respondents  are  representative  payees 
for  beneficiaries  who  are  receiving 
Special  Veterans  Benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  1 7  hours. 

6.  You  Can  Make  Your  Payment  by      » 
Credit  Card— 0960-0462.  SSA  will  use 
the  information  on  Forms  SSA-4588 
and  SSA-4589  to  update  the 
individual's  social  security  record  to 
reflect  that  a  payment  has  been  made  on 
their  overpayment  and  to  effectuate 
payment  through  the  appropriate  credit 
card  company.  The  respondents  are 
Title  II  (Old-Age,  Survivors  and 
Disability  Insurance)  and  Title  XVI 
(Supplemental  Security  Income) 
debtors;  and  citizens  requesting  material 
through  SSA. 
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&  XVI  of  the  Social  Seciuity  Act  who 
wish  to  request  reconsideration  of 
disability  cessation. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Numoer  of  Respondents:  49,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10- 
13.5  minutes. 

Estimated  Arwual  Burden:  10,045 
hours. 

4.  Psychiatric  Review  Technique — 20 
CFR.  Subpart  P,  404.1520(a)  Subpart  I. 
416.920(a)-0960-0413.  Form  SSA- 
2506-BK  assists  the  Disability 
Determination  Services  (DDS)  in 
evaluating  mental  impairments  by 
helping  to  (1)  identify  the  need  for 
additional  evidence  for  impairment 
severity;  (2)  consider  aspects  of  the 
mental  impairment  relevant  to  the 
individual's  ability  to  perform  work- 
related  mental  functions;  and  (3) 
organize  and  present  the  findings  in  a 
clear,  concise  and  consistent  manner. 
The  respondents  are  54  State  DDSs 
administering  Title  II  and  title  XVI 
disability  programs. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Numoer  of  Responses:  1,253,703. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  313,426 
hours. 

5.  Request  for  Reconsideration — 20 
CFR,  Subpart!,  404.907-.921  and 
Subpart  N.  416.1407-.1421-0960-0622. 
The  information  collected  on  Form 
SSA-561  is  used  by  SSA  to  document 
and  initiate  the  reconsideration  process 
for  determining  entitlement  to  Social 
Security  benefits  (Title  II), 
Supplemental  Security  Income 
payments  (Title  XVI),  and  Special 
Veterans  benefits  (Title  VIII).  The 
respondents  are  individuals  filing  for 
such  reconsideration. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  1,455,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  8 
minutes. 

Estimated  Annual  Burden:  194,000 
hours. 

6.  Individuals  or  Agents  Seeking 
Information  or  Testimony  in  non-Social 
Security  Administration  Cases — 20  CFR 
403.120-0960-0619.  20  CFR  403.120 
establishes  a  procedure  whereby  an 
individual,  organization  or 
governmental  entity  may  request 
testimony  of  an  agency  employee  in  a 
legal  proceeding  to  which  the  agency  is 
not  a  party.  The  request,  which  must  be 
in  writing  to  the  Commissioner,  must 
fully  explain  the  nature  and  the 


relevance  of  the  sought  testimony  and 
include  the  time,  date,  and  place  where 
the  testimony  will  be  given. 
Respondents  are  individuals  or  their 
representatives  who  require  testimony 
from  Social  Security  Administration 
employees  in  a  legal  proceeding  to 
which  the  Social  Security 
Administration  is  not  a  party. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  40. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  40. 

7.  Medical  Consultant's  Review  of 
Physical  Functional  Capacity 
Assessment— 20  CFR  404.1520(a),  20 
CFR  404.1640,  20  CFR  404.1645,  20  CFR 
404.1643,  and  20  CFR  416.920(a) 
—OMB  ^0960-NEW.  The  SSA-392  is 
used  by  the  Social  Security 
Administration's  regional  review 
component  to  facilitate  the  medical 
consultant's  review  of  the  Physical 
Residual  Functional  Capacity  Form,  the 
SSA-4734.  The  SSA-392  records  the 
reviewing  medical  consultant's 
assessment  of  the  SSA-4734  that  was 
prepared  by  the  adjudicating 
component.  The  SSA-392  is  required 
for  each  SSA-4734  form  completed.  The 
respondents  are  the  medical/ 
psychological  consultants  responsible 
for  reviewing  the  SSA-4734. 

Type  of  Request:  Request  for  approval 
of  new  collection. 

Number  of  Respondents:  256. 

Frequency  of  Response:  359. 

Average  Burden  Per  Response:  12 
minutes. 

Estimated  Annual  Burden:  18,380 
hours. 

8.  Medical  Consultant's  Review  of 
Mental/Functional  Capacity  Assessment 
Form,  SSA  392  SUP— 20  CFR  404.1640, 
20  CFR  404.1645,  20  CFR  404.1643,  20 
CFR  404.1520(a)  and  20  CFR 
416.920(a)— 0960-NEW.  Medical 
Consultant's  Review  of  Mental  Residual 
Functional  Capacity  Form,  SSA-392 
SUP,  is  used  by  the  Social  Security 
Administration's  regional  review 
component  to  facilitate  the  medical/ 
psychological  consultant's  review  of  the 
Mental  Residual  Functional  Capacity 
Form  or  SSA^734-SUP.  The  form 
records  the  reviewing  medical/ 
psychological  consultant's  assessment 
of  the  SSA-4734-SUP  prepared  by  the 
adjudicating  component  and  whether 
the  reviewer  agrees  or  disagrees  with  the 
maimer  in  which  the  SSA-4734-SUP 
was  completed.  The  SSA-392-SUP  is 
required  for  each  SSA-4734-SUP  form 
completed.  The  respondents  are  the 
medical/psychological  consultants 
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responsible  for  reviewing  the  SSA- 
4734-SUP. 

Type  of  Request:  Request  for  approval 
of  new  collection. 

Number  of  Respondents:  256. 

Frequency  of  Response:  359. 

Average  Burden  Per  Response:  12 
minutes. 

Estimated  Annual  Burden:  18,380. 

9.  Request  for  Withdrawal  of 
Application— 20  CFR  404.460—0960- 
0015.  Request  for  Withdrawal  of 
Application— 0960-0015.  Form  SSA- 
521  is  completed  by  the  Social  Security 
Administration  (SSA)  when  an 
individual  wishes  to  withdraw  his  or 
her  application  for  Social  Security 
benefits.  The  respondents  are 
individuals  who  wish  to  withdraw  their 
applications  for  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  8,333 
hours. 

Dated:  July  21.2003. 
Nicholas  E.  Tagliareni, 

Acting  Reports  Clearance  Officer.  Social 
Security  Administration. 

[FR  Doc.  03-18906  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  To  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

AGENCY:  Social  Securitv  Administration 

(SSA). 

ACTION:  Notice  of  meetings. 

DATES:  August  26,  2003,  9:30  a.m.-5:30 
p.m.,  August  27,  2003,  9  a.m.-5  p.m., 
August  28,  2003,  9  a.m.-l  p.m. 

ADDRESSES:  Detroit  Marriott 
Renaissance  Center,  Renaissance  Center 
(East  Jefferson  Street),  Detroit,  MI  48243, 
Phone:  (313)  568-8000. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  This  is  a  quarterly 
meeting  open  to  the  public.  The  public 
is  invited  to  participate  by  coming  to  the 
address  listed  above.  Public  comment 
will  be  taken  during  the  quarterly 
meeting.  The  public  is  also  invited  to 
submit  conmients  in  writing  on  the 
implementation  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
(TWWIIA)  of  1999  at  any  time. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  aimounces  a 
meeting  of  the  Ticket  to  Work  and  Work 


Incentives  Advisory  Panel  (the  Panel). 
Section  101(f)  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
F*resident,  the  Congress  and  the 
Commissioner  of  SSA  on  issues  related 
to  work  incentives  programs,  planning 
and  assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(f)(2)(A)  of  the  TWWIIA.  The  Panel 
is  also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
meeting  time  to  receive  briefings,  hear 
presentations,  conduct  full  Panel 
deliberations  on  the  implementation  of 
TWWIIA  and  receive  public  testimony. 
The  topics  for  the  meeting  will  include 
presentations  of  briefing  papers 
prepared  for  the  Panel,  establishment  of 
priorities  for  the  coming  year  and 
agency  updates  from  SSA,  the 
Department  of  Education  and  the 
Department  of  Health  and  Human 
Services. 

The  Panel  will  meet  in  person 
commencing  on  Tuesday.  August  26. 
2003  from  9:30  a.m.  to  5:30  p.m.; 
Wednesday,  August  27.  2003  from  9 
a.m.  to  5  p.m.;  and  Thursday,  August 
28,  2003  from  9  a.m.  to  1  p.m. 

Agenda:  The  Panel  will  hold  a 
quarterly  meeting.  Briefings, 
presentations,  full  Panel  deliberations 
and  other  Panel  business  will  be  held  on 
Tuesday,  Wednesday,  and  Thursday, 
August  26,  27,  and  28.  2003.  Public 
testimony  will  be  heard  in  person  on 
Tuesday,  August  26,  2003  from  2:30 
p.m.  to  3  p.m.  and  on  Thursday,  August 
28,  2003  from  9  a.m.  to  9:30  a.m. 
Members  of  the  public  must  schedule  a 
time  slot  In  order  to  comment.  In  the 
event  that  the  public  comments  do  not 
take  up  the  scheduled  time  period  for 
public  comment,  the  Panel  will  use  that 
time  to  deliberate  and  conduct  other 
Panel  business. 

Individuals  interested  in  providing 
testimony  in  person  should  contact  the 
Panel  staff  as  outlined  below  to 
schedule  time  slots.  Each  presenter  will 
be  called  on  by  the  Chair  in  the  order 
in  which  they  are  scheduled  to  testify 
and  is  limited  to  a  maximum  five- 
minute  verbal  presentation.  Full  written 
testimony  on  TWWIIA  implementation, 
no  longer  than  5  pages,  may  be 
submitted  in  person  or  by  mail,  fax  or 
e-mail  on  an  on-going  basis  to  the  Panel 
for  consideration. 

Since  seating  may  be  limited,  persons 
interested  in  providing  testimony  at  the 
meeting  should  contact  the  Panel  staff 
by  e-mailing  Kristen  M.  Breland.  at 


kristen.m.breland@ssa.gov  or  calling 
(202)  358-6423. 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
www.ssa.gov/work/panel  at  least  one 
week  before  the  meeting  or  can  be 
received  in  advance  electronically  or  by 
fax  upon  request. 

Contact  Information:  Anyone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWIIA  Panel 
staff.  Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 
information  regarding  the  Panel  should 
contact  the  Panel  staff  by: 

•  Mail  addressed  to:  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
400  Virginia  Avenue,  SW.,  Suite  700, 
Washington,  DC  20024. 

•  Telephone:  contact  Kristen  Breland 
at (202)  358-6423. 

•  Fax:  (202)  358-6440. 

•  E-mail:  TWWII APanel@ssa.gov. 

Dated:  July  21,  2003. 
Carol  Brenner, 

Designated  Federal  Official. 

IFR  Doc.  03-18969  Filed  7-24-^)3;  8:45  ami 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4419] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-2029/SS-5, 
Application  for  Consular  Report  of 
Birth  Abroad  of  a  Citizen  of  the  United 
States  of  America;  OMB  Control 
Number  1405-0011 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Originating  Office:  CA/OCS. 

Title  of  Information  Collection:  1405- 
0011,  Application  for  Consular  Report 
of  Birth  Abroad  of  a  Citizen  of  the 
United  States. 

Frequencv:  On  occassion. 

Form  Number:  DS-2029. 
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DEPARTMEN 

[Public  Notice 


'41 


OF  STATE 

8] 


Bureau  of  Nonproliferation;  Imposition 
of  Missile  Proliferation  Sanctions 
Against  a  North  Korean  Entity 


AGENCY 

Department  b 
ACTION:  Notic( 


Bureau  of  Nonproliferation, 
State. 


SUMMARY:  A  d  Jtermination  has  been 
made  that  a  N  )rth  Korean  entity  has 
engaged  in  acl  ivities  that  require  the 
imposition  of  measures  pursuant  to  the 
Arms  Export  Control  Act,  as  amended, 
and  the  Expor :  Administration  Act  of 
1979,  as  amenped  (as  carried  out  under 


Executive  Order  13222  of  August  17, 
2001). 

EFFECTIVE  DATE:  July  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Varni  H.  Van  Diepen,  Office  of 
Chemical,  Biological  and  Missile 
Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State 
(202-647-1142).  On  import  ban  issues. 
Licensing  Division,  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury  (202-622-2480).  On  U.S. 
Govenunent  procurement  ban  issues, 
Gladys  Gines,  office  of  the  Procurement 
Executive,  Department  of  State  (703- 
516-1621). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  73(a)(1)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a)(l)): 
section  llB(b)(l)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410(b)(1)),  as  carried  out  under 
Executive  Order  13222  of  August  17, 
2001  (hereinafter  cited  as  the  "Export 
Administration  Act  of  1979");  and 
Executive  Order  12851  of  June  11,  1993; 
the  U.S.  Government  determined  on 
July  17,  2003  that  the  following  foreign 
person  has  engaged  in  missile 
technology  proliferation  activities  that 
require  the  imposition  of  the  sanctions 
described  in  sections  73(a)(2)(B)  and  (C) 
of  the  Arms  Export  Control  Act  (22 
U.S.C.  2797b(a)(2)(B)  and  (C)  and 
sections  llB(b)(l)(B)(ii)  and  (iii)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  app.  2410b(b)(l)(B)(ii)  and  (iii) 
on  this  person:  Changgwang  Sinyong 
Corporation  (North  Korea)  and  its  sub- 
units  and  successors. 

Accordingly,  the  following  sanctions 
are  being  imposed  on  this  person  for 
three  years  and  eight  months: 

(A)  Denial  of  all  new  individual  •. 
licenses  for  the  transfer  to  the 
sanctioned  entity  of  all  items  on  the 
U.S.  Munitions  List  and  all  items  the 
export  of  which  is  controlled  under  the 
Export  Administration  Act;  and, 

(B)  Denial  of  all  U.S.  Government 
contracts  with  the  sanctioned  entity; 
and 

(C)  Prohibition  on  the  importation 
into  the  U.S.  of  all  products  produced 
by  the  sanctioned  entity. 

With  respect  to  items  controlled 
pursuant  to  the  Export  Administration 
Act  of  1979,  the  above  export  sanction 
only  applies  to  exports  made  pursuant 
to  individual  export  licenses. 

Additionally,  because  North  Korea  is 
a  country  with  a  non-market  economy 
that  is  not  a  former  member  of  the 
Warsaw  Pact  (as  referenced  in  the 
definition  of  "person"  in  section 
74(8)(B)  of  the  Arms  Export  Control 
Act),  the  following  sanctions  shall  be 
applied  for  three  years  and  eight  months 


to  all  activities  of  the  North  Korean 
government  relating  to  the  development 
■  or  production  of  missile  equipment  or    , 
technology  and  all  activities  of  the 
North  Koreem  government  affecting  the 
development  or  production  of 
electronics,  space  systems  or 
equipment,  and  military  aircraft: 

(A)  Denial  of  all  new  individual 
licenses  for  the  transfer  to  the 
govenunent  activities  described  above 
of  all  items  on  the  U.S.  Munitions  List; 
and, 

(B)  Denial  of  all  U.S.  Government 
contracts  with  the  government  activities 
described  above;  and 

(C)  Prohibition  on  the  importation 
into  the  U.S.  of  all  products  produced 
by  the  government  activities  described 
above. 

These  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  of  the  United  States 
Government  as  provided  in  Executive 
Order  12851  of  June  11,  1993. 

Dated:  July  21,  2003. 
Susan  F.  Burk, 

Acting  Assistant  Secretary  of  State  for 
.\'onproliferation.  Department  of  State. 
(PR  Doc.  03-19000  Filed  7-24-03:  8:45  ami 

BILLING  CODE  4710-2S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  July  4,  2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (see  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers,    . 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1998-4755. 

Date  Filed :]u\yl,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  July  22,  2003. 

Description:  Contingent  Application 
of  Delta  Air  Lines,  Inc.,  pursuant  to  49 
U.S.C.  41102  and  41108  and  Subpart  B, 
requesting  renewal  of  its  certificate  of 
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public  convenience  and  necessity  for 
Route  756,  which  authorizes  Delta  to 
engage  in  foreign  air  transportation  of 
persons,  property,  and  mai^  between  a 
point  or  points  in  the  United  States,  the 
intermediate  point  Paris,  France,  and 
Johannesburg,  South  Africa. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations. 
Federal  Register  Liaison. 

(FR  Doc.  03-18916  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
Order  Granting  Exemption 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  Granting 
Exemption  (Docket  OST-02-13896)— 
Order  2003-7-22. 

SUMMARY:  The  Department  of 
Transportation  has  granted  an 
application  by  the  International  Air 
Transport  Association  (lATA)  to  permit 
lATA  to  implement  certain  resolutions 
and  recommended  practices  of  its 
worldwide  Cargo  Services  Conference 
(CSC),  without  filing  the  resolutions  and 
recommended  practices  for  prior 
approval  by  the  Department  and 
without  obtaining  immunity  from  the 
U.S.  antitrust  laws. 

FOR  FUTHER  INFORMATION  CONTACT:  Mr. 
John  Kiser  or  Ms.  Bernice  Gray,  Pricing 
&  Multilateral  Affairs  Division  (X-43, 
Room  6424),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  202-366^ 
2435. 

Dated:  July  18,  2003. 
Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and    . 

International  Affairs. 

[FR  Doc.  03-18913  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (OMB)  of  Six  Current  Public 
Collections  of  Information 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  six  currently  approved 


public  information  collections  which 
wall  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  September  23,  2003. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  current  collection  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  the  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1.  2120-0033:  Representatives  of  the 
Administrator,  FAR  183.  Title  49, 
U.S.C,  section  44702,  authorizes 
appointment  of  properly  qualified 
private  persons  to  be  representatives  of 
the  Administrator  for  examining, 
testing,  and  certifying  airmen  for  the 
purpose  of  issuing  them  airmen 
certificates.  The  information  collected  is 
used  to  determine  eligibility  of  the 
representatives.  The  current  estiinates 
annual  reporting  burden  is  3,974  hours. 

2.  2120-0563:  Notice  and  Approval  of 
Airport  Noise  and  Access  Restrictions. 
The  Airport  Noise  and  Capacity  Act  of 
1990  mandates  the  formulation  of  a 
national  noise  policy.  One  part  of  the 
mandate  is  the  development  of  a 
national  program  to  review  noise  and 
access  restrictions  on  the  operation  of 
Stage  2  and  3  aircraft.  Respondents  are 
airport  operators  proposing  voluntary 
agreements  and/or  mandatory 
restrictions  on  Stage  2  and  3  aircraft 
operations,  and  aircraft  operators  that 
request  reevaluation  of  a  restriction.  The 
current  estimated  aiuiual  reporting 
burden  is  30,000  hours. 

3.  2120-0611:  Associated 
Administrator  for  Commercial  Space 
Transportation  (AST)  Customer  Service 
Survey.  The  FAA  Office  of  the 
Associated  Administrator  for 
Commercial  Space  Transportation 
conducts  a  survey  to  obtain  industry 
input  on  the  customer  service  standards 


which  have  been  developed  and 
distributed  to  industry  customers.  This 
is  a  requirement  of  the  White  House 
NPR  Customer  Service  Initiatives.  AST 
collects  and  analyzes  the  data  for 
results.  The  current  estimated  annual 
reports  burden  is  300  hours. 

4.  2120-0618:  Overflight  billing  and 
Collection  Customer  Information  Form. 
This  information  is  needed  to  obtain 
accurate  billing  information  for  FAA  air 
traffic  and  related  services  for  certain 
aircraft  that  transit  U.S.  controlled 
airspace  but  neither  take  off  from,  nor 
land  in,  the  United  States.  The  current 
estimated  annual  reporting  burden  is  50 
hoiu's. 

5.  2120-0663:  Service  Difficulty 
Report  (SDR).  September  15,  2000,  the 
Federal  Aviation  Administration  (FAA) 
published  a  rule  amending  the  reporting 
requirements  for  air  carriers  and 
certificates  domestic  and  foreign  repair 
station  operators  concerning  failures, 
malfunctions,  and  defects  of  aircraft, 
aircraft  engines,  systems,  and 
components.  This  action  was  prompted 
by  an  internal  FAA  review  of  the 
effectiveness  of  the  reporting  system 
and  by  air  carriers  industry's  concern 
over  the  quality  of  the  data  being 
reported.  The  reports  submitted  by 
certificate  holders  and  certificated 
repair  stations  provide  the  FAA  with 
airworthiness  statistical  data  necessary 
for  planning,  directing,  controlling,  and 
evaluating  certain  assigned  safety- 
related  programs.  The  current  estimated 
annual  reporting  burden  associated  with 
this  revision  is  6,107  hours. 

6.  2120-0665:  Safe  Disposition  of 
Life-Limited  Aircraft  Parts.  This  action 
responds  to  the  Wendell  H.  Ford 
Investment  Reform  Act  for  the  21st 
Centiuy  by  requiring  that  all  persons 
who  remove  any  life-limited  aircraft 
part  be  required  to  have  a  method  to 
prevent  the  installation  of  that  part  after 
it  has  reached  its  life  limit.  This  action 
reduces  the  risk  of  life-limited  aircraft 
parts  being  used  beyond  their  life  limits. 
This  collection  also  requires  that 
manufacturers  of  life-limited  parts 
provide  marking  instructions,  when 
requested.  The  current  estimated  annual 
reporting  biu-den  is  52,000  hours. 

Issued  in  Washington,  DC  on  July  18,  2003. 
ludith  D.  Street, 

FAA  Information  Collection  Clearance 

Officer.  APF-WO. 

[FR  Doc.  03-18921  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  No.  ANM-01-03] 

Factors  To  Consider  When  Reviewing 
an  Applicantis  Proposed  Human 
Factors  Methods  of  Compliance  for 
Flight  Decl<  Certification 


agency: 
Administration 


Federal  Aviation 

(FAA),  DOT. 


ACTION:  Noticfe  of  final  policy; 
correction. 


SUMMARY:  Th( 
Administratiqn 
correction  to 
memorandun: 
policy  with  re  s 
human  factor 
during  certifi(  ati 
category  airpi 


Federal  Aviation 
(FAA)  announces  a 
final  policy 

that  clarifies  current  FAA 
pect  to  compliance  with 
-related  regulations 

on  projects  on  transport 
tnes. 


DATE:  This  fi 
the  Transport 
February  7. 


na 


2(i03. 


FOR  FURTHER 
Steve  Boyd, 
Administratidn 
Directorate,  Tansp 
Airplane  &  Fl 
ANM-111,  1 
«enton,  \VA 
(425)227-11 
mail:  9-ANM 
factors@faa  .giv 


I  "JFORMATION  CONTACT: 
Fpderal  Aviation 

Transport  Airplane 
ort  Standards  Staff, 
ghtcrew  Interface  Branch, 
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fax  (425)  227-1320;  e- 
ll-human- 
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policy 
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corrected  and 
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Internet  at 
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If  you  do 
Internet,  you 
policy  by  con 
under  FOR  FURTHER 
CONTACT. 


1  policy  was  issued  by 
Airplane  Directorate  on 


7.  2003,  the  FAA  issued 
number  ANM-01- 
of  guidance  with 
recommended  content  of 

Certification  Plan, 
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error  occurs  in  the  'Effect 
igraph.  second  sentence, 
is  corrected  to  read:  "The 
stated  in  this  document 
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courts  refer  to  as  a 
"  The  error  has  been 
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ing  address:  http:/ 
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have  access  to  the 
obtain  a  copy  of  the 
Idcting  the  person  listed 
INFORMATION 


consi  itute 


the 


-03(A) 
the  followi 


Issued  in  Renton,  Washington,  on  July  14, 
2003. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
[FR  Doc.  0.3-18920  Filed  7-24-03;  8:45  am] 

BILLIfMi  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement, 
Riverside  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  withdrawal. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  Bridge  replacement. 
River  Road  Bridge,  Riverside  County, 
California  will  be  withdrawn;  and  an 
Environmental  Assessment  (EA)  in  lieu 
of  an  EIS  is  being  prepared  for  this 
proposed  highway  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cesar  Perez,  Project  Development  and 
Environment  Unit,  Federal  Highway 
Administration,  California  Division,  980 
Ninth  Street,  Suite  400.  Sacramento, 
California  95814-2724,  Telephone: 
(916) 498-5020. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans),  conducted  studies  of  the 
potential  environmental  impacts 
associated  with  the  proposed  highway 
project  to  replace  River  Road  Bridge,  in 
Riverside  County,  California.  During  the 
course  of  conducting  these  studies  and 
coordinating  with  regulatory  and 
resource  agencies,  it  was  found  that 
many  of  the  potential  environmental 
issues  that  led  to  issuing  the  Notice  of 
Intent  were  not  significant.  In  addition, 
changes  to  avoid  or  minimize  potential 
impacts  identified  in  early  scoping  have 
been  made  to  the  designs.  One 
significant  change  in  minimizing 
impacts  is  to  replace  the  existing  bridge 
with  a  significantly  shorter  bridge  than 
originally  planned  (800  ft  vs.  3000  ft),  as 
well  as  utilizing  stage  construction  in 
lieu  of  a  full  detour.  The  FHWA  has 
determined  that  the  proposed  project  is 
not  likely  to  result  in  significant  impacts 
to  the  environment;  that  an  EA  would 
be  an  appropriate  environmental 
document  for  the  project;  and  that  the 
Notice  of  Intent,  available  on  the 
Federal  Register  should  be  withdrawn. 

The  EA  will  be  available  for  public 
inspection  prior  to  the  public  meeting. 


Comments  or  questions  concerning  this 
proposed  action  and  the  determination 
that  an  EA  is  the  proper  environmental 
document  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  21.  2003. 
Cesar  Perez, 

Team  Leader.  Project  Development  and 
Environment — South  Sacramento,  California. 
(FR  Doc.  03-18953  Filed  7-24-03;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

Notice  of  Granted  Buy  America  Waiver 

AGENCY:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Notice  of  granted  Buy  America 

waiver. 

SUMMARY:  This  waiver  allows  ticket 
vending  machine  manufacturers  to 
install  the  Cash  Code  bill-handling  unit 
and  count  it  as  domestic  for  purposes  of 
Buy  America  compliance.  It  is 
predicated  on  the  non-availability  of  the 
item  domestically  and  was  granted  on 
June  11,  2003,  for  the  period  of  two 
years.  This  notice  shall  insure  that  the 
public  is  aware  of  this  waiver. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  FTA  Office  of  Chief 
Counsel,  Room  9316.  (202)  366-1936 
(telephone)  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  See 
waiver  below. 

.  Issued:  July  22,  2003.  ' 

Jennifer  L.  Dom, 

Administrator. 

[unell.2003. 
Mr.  Val  Levitan. 

Senior  V.P.  Sales  S-  Marketing.  Cash  Code. 
553  Basaltic  Road.  Concord.  Ontario 
Canada  UK  4W8 

Dear  Mr.  Levitan:  This  letter  responds  to 
your  correspondence  of  May  8.  2003.  in 
which  you  request  a  non-availability  waiver 
of  the  Buy  America  requirements  for  certain 
bill-handling  units  manufactured  for  use  in 
ticket  vending  machines.  These  bill-handling 
units  accept,  validate,  and  mechanically 
escrow  banknotes  of  various  denominations 
until  a  transaction  is  complete.  For  the 
reasons  below.  I  have  determined  that  a 
waiver  is  appropriate  here. 

The  Federal  TraVisit  Administration's 
(FTA)  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(j). 
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However,  section  5323(j)(2)(B)  states  that 
those  requirements  shall  not  apply  if  the  item 
or  items  being  procured  are  not  produced  in 
the  U.S.  in  sufficient  and  reasonably 
available  quantities  and  of  a  satisfactory 
quality.  The  implementing  regulation  also 
provides  that  a  waiver  may  be  requested  "for 
a  specific  item  or  material  that  is  used  in  the 
production  of  a  manufactured  product."  49 
CFR  661.7(g).  The  regulations  allow  .a  bidder 
or  supplier  to  request  a  waiver  only  if  it  is 
being  sought  under  this  section.  See,  49  CFR 
661.7(g)  and  49  CFR  661.9(d). 

You  state  that  there  are  no  U.S. 
manufacturers  of  this  component  with  a 
functionally  equivalent  product.  This 
assertion  is  supported  by  GFI  Genfare,  a 
ticket  vending  machine  manufacturer  and 
potential  end  user  of  this  component.  GFI 
Genfare  conducted  a  market  survey,  the 
results  of  which  affirmed  that  there  is  no  U.S. 
manufacturer  of  an  equivalent  bill-handling 
unit.  FTA  also  posted  a  request  for  comments 
on  this  matter  on  our  website  and  received 
no  comments.  FTA  has  granted  similar 
waivers  to  other  bill-handling  unit 
manufacturers,  Mars  Electronics  and 
Toyocom,  U.S.A.,  also  based  on  the  non- 
availability of  a  U.S.  alternative. 

Based  on  the  above-referenced  information, 
I  have  determined  that  the  grounds  for  a 
"non-availability"  waiver  exist.  Therefore, 
pursuant  to  the  provisions  of  49  U.S.C. 
5323(j)(2)(B),  a  waiver  is  hereby  granted  for 
manufacture  of  the  BB-5001/2/3/4  bill- 
handling  unit  for  a  period  of  two  years.  In 
order  to  insure  that  the  public  is  aware  of  this 
waiver  it  will  be  published  in  the  Federal 
Register.  If  you  have  any  questions,  please 
contact  Meghan  Ludtke  at  (202)  366-1936. 

Very  truly  yours, 
Gregory  B.  McBride, 
Deputy  Chief  Counsel. 
[FR  Doc.  03-19012  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4910-S7-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  01-9362;  Notice  3] 

Saleen,  Inc.;  Receipt  of  Application  for 
Extension  of  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  208 

Saleen,  Inc.,  of  Irvine,  California,  has 
applied  for  an  extension  of  its 
temporary  exemption  from  the 
automatic  restraint  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  208  Occupant  Crash  Protection.  The 
basis  of  the  request  is  that  compliance 
would  cause  substantial  economic 
hardship  to  a  manufacturer  that  has 
tried  to  comply  with  the  standard  in 
good  faith.  49  U.S.C.  30113(b)(3){B){i). 

We  are  publishing  this  notice  of 
receipt  of  an  application  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2).  This  action  does  not 


represent  any  judgment  of  the  agency  on 
the  merits  of  the  application. 

hi  June  2001,  NHTSA  granted  Saleen 
a  two-year  hardship  exemption  from 
S4.1.5.3  of  Standard  No.  108  (66  FR 
33298),  expiring  July  1,  2003.  The 
reader  is  referred  to  that  notice  for 
background  information  on  the 
company  in  support  of  its  original 
petition.  Because  Saleen's  application 
for  renewal  was  received  more  than  60 
days  before  the  expiration  of  the 
extension,  the  exemption  will  remain  in 
effect  until  the  Administrator  has  made 
a  decision  on  its  request  (49  CFR 
555.8(e)). 

Saleen's  temporary  exemption  covers 
its  model  S7.  It  had  anticipated 
shipping  its  initial  production  of  cars  in 
July  2001.  However,  it  was  not  able  to 
do  so  until  March  2003,  when  it 
received  Certificates  of  Conformity  for 
the  2003  model  year  from  the 
Environmental  Protection  Agency  and 
the  California  Air  Resources  Board. 
Between  then  and  June  11,  2003,  it  sold 
and  shipped  eight  S7s.  It  hopes  to  be 
able  to  ship  a  total  of  36  S7s  by  the  end 
of  the  year.  Saleen's  other  line  of 
business  is  the  alteration  of  Ford 
Mustangs.  However,  the  company  has 
"sustained  a  major  slowdown"  in  sales 
of  these  vehicles  which  it  attributes  "to 
the  downturn  in  the  U.S.  economy." 
The  company  has  produced  only  79 
Saleen  Mustangs  as  of  June  11,  2003, 
compared  with  327  in  the  comparable 
period  in  2002.  Its  cumulative  net  losses 
in  the  three  years  preceding  its  original 
petition  were  $9,716,334;  this  has  been 
only  slightly  ameliorated  in  the  most 
current  three-year  period,  to  a 
cumulative  net  loss  of  $8,832,999.    • 

Saleen  had  originally  assumed  that  it 
needed  20  months  and  $3,000,000  for 
the  development  of  air  bags,  but  in  the 
absence  of  sales,  did  not  generate  these 
funds.  According  to  its  petition, 
"development  delays  almost  completely 
exhausted  all  of  our  economic  resources 
necessary  to  stay  in  business,  let  alone 
the  development  of  air  bags."  One  of  the 
economic  consequences  is  the  shrinking 
of  its  payroll  from  122  employees  to  96. 
The  company  has  asked  for  a  three-year 
extension  of  its  original  two-year 
exemption  in  order  to  generate  funds 
that  would  allow  it  to  comply  with  the 
Advanced  Air  Bag  requirements.  Si 4  of 
Standard  No.  208,  which  were  issued 
during  the  period  of  its  exemption. 
According  to  its  projection  of  sales,  it 
believes  that  it  will  be  financially  able 
to  begin  development  of  advanced  air 
bags  by  July  2004.  It  anticipates  that  the 
project  will  take  24  months  and 
$3,800,000,  and  that  it  will  be  able  to 
comply  with  S5.1.1(b)(l}  on  September 
1.  2006. 


If  the  petition  is  denied,  the  company 
would  have  to  cease  the  production  and 
sale  of  the  S7,  and  estimates  that  its 
earnings  before  taxes  would  fall  to 
57,000. 

The  company  argued  that  a  temporary 
exemption  is  in  the  public  interest 
because  the  S7  "is  a  unique  supercar 
designed  and  produced  in  the  United 
States  utilizing  many  U.S.  sourced 
components."  An  exemption  would  also 
allow  it  to  maintain  its  payroll  of  96  full 
time  employees  and  to  continue  its 
purchase  of  U.S. -sourced  components 
for  the  Mustangs  that  it  modifies.  Its 
business  "with  U.S.  suppliers  indirectly 
provides  employment  for  several 
hundred  other  Americans."  An 
exemption  would  be  consistent  with 
vehicle  safety  objectives  because  the  S7 
otherwise  will  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Management,  Room  FL-401,  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
The  Docket  Room  is  open  from  10  a.m. 
until  5  p.m.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered. 

Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  25, 
2003. 

(49  U.S.C.  30113;  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 

Issued  on:  July  17.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  03-18915  Filed  7-24-03;  8:45  am) 

BILLING  CODE  491(V-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34380] 

Union  Pacific  Railroad  Company — 
Temporary  Trackage  Rights 
Exemption — The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

The  Burlington  Noilhern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
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grant  tempoi  ary  overhead  trackage 
rights  to  Uni  on  Pacific  Railroad 
Company  (U  P)  between  BNSF  milepost 
29.9  near  Fnmont.  NE,  and  BNSF 
milepost  10'-  .1  near  Ferry,  NE,  a 
distance  of  7  4.2  miles. 

The  transa  ction  is  scheduled  to 
become  effec  tive  on  August  31,  2003. 
and  the  auth  3rization  is  scheduled  to 
expire  on  or  about  October  20,  2003. 
The  purpose  of  the  temporary  rights  is 
to  facilitate  i  laintenance  work  on  UP 
lines. 

As  a  condi  tion  to  this  exemption,  any 
employees  a  fected  by  the  trackage 
rights  will  he  protected  by  the 
conditions  h  [iposed  in  Norfolk  and 
Western  Rv.  "o. — Trackage  Rights-BN, 
354  I.C.C.  60  5  (1978),  as  modified  by 
Mendocino  ( 'oast  Ry.,  Inc. — Lease  and 
Operate,  36C  I.C.C.  653  (1980),  aff'd  sub 
nom.  Railwa  /  Labor  Executives'  Ass'n  v. 
United  State ;,  675  F.2d  1248  (D.C.  Cir. 
1982). 

This  notici  s  is  filed  under  49  CFR 
1180.2(d)(8).  If  the  notice  contains  false 
or  misleadin  ;  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  e;  emption  under  49  U.S.C. 
10502(d)  ma  !  be  filed  at  any  time.  The 
filing  of  a  pe  ition  to  revoke  will  not 
stay  the  tran;  action. 

An  original  and  10  copies  of  all 
pleadings,  re  erring  to  STB  Finance 
Docket  No.  3  1380,  must  be  filed  with 
the  Surface  1  ransportation  Board,  1925 
K  Street,  NW ..  Washington,  DC  20423- 
0001.  In  add  tion,  a  copy  of  each 
pleading  mu  ;t  be  served  on:  Robert  T. 
Opal,  1416  C  odge  St.,  Room  830, 
Omaha,  NEe  81 79. 

Board  deci  sions  and  notices  are 
available  on  3ur  Web  site  at  http:// 
www.stb.dot.  ^ov. 

Decided:  Jul  ,^  17.  2003. 

By  the  Boar(  .  David  M.  Konschnik, 
Director.  Offic  !  of  Proceedings. 
Vernon  A.  VVil  liams. 
Secretary: 
|FR  Doc.  03-11  727  Filed  7-24-03;  8:45  am) 

BILLING  CODE  4gi5-00-P 


DEPARTMEirr  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34372] 

Heritage  Railroad  Corporation — Lease 
and  Operation  Exemption — Rail  Line  of 
United  States  Department  of  Energy 

Heritage  Ri  ilroad 
(HRRC).  a  nc^carrier 
notice  of  exe 
1150.31  to 
rail  line  own^d 
Department 


Corporation 
has  filed  a  verified 
nption  under  49  CFR 
and  operate  a  7-mile 
by  the  United  States 
Energy  (DOE)  from 


le  ise 


(f 


milepost  0.0  at  a  point  of  connection 
with  a  rail  line  of  Norfolk  Southern 
Railway  Company  at  Blair,  TN,  to  the 
end  of  the  line  at  milepost  7.0  at  East 
Tennessee  Technology  Center  near  Oak 
Ridge,  TN.  The  lease  includes  24  spiu- 
tracks,  totaling  approximately  7.5  miles, 
for  a  combined  total  of  approximately 
14.5  miles  of  track.  HRRC  certifies  that 
the  projected  revenues  as'  a  result  of  this 
transaction  will  not  result  in  the 
creation  of  a  Class  I  or  Class  II  rail 
carrier. 

HRRC  states  that  it  had  entered  into 
a  management  agreement  with  Southern 
Freight  Logistics,  LLC  (SFL),  effective 
September  30.  2000,  wherein  SFL  was 
given  exclusive  rights  to  provide  freight 
service  on  the  line  until  September  14; 
2005. 1  HRRC  could  terminate  the 
management  agreement  by  providing 
SFL  with  90  days'  written  notice.  HRRC 
provided  such  notice  by  letter  dated 
June  16,  2003.  Nevertheless,  HRRC  is 
willing  to  allow  SFL  to  continue  using 
the  line  after  September  14,  2003,  under 
new  terms  and  conditions. 

HRRC  also  states  that  it  does  not 
intend  to  consummate  the  transaction 
and  take  over  operations  until  the  90- 
day  notice  of  termination  of  the  SFL 
management  agreement  has  expired,  on 
or  about  September  14,  2003.  The 
earliest  the  transaction  could  have  been 
consummated  was  July  8,  2003  (7  days 
after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referriiig  to  STB  Finance 
Docket  No.  34372,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarla^id,  208  South  LaSalle  Street, 
Suite  1890,  Chicago,  IL  60604-1194. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  July  16.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary'. 
IFR  Doc.  03-18728  Filed  7-23-03:  9:14  am] 
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'  Prior  to  the  management  agreement.  SFL  leased 
the  line  from  HRRC's  predecessor.  See  Southern 
Freight  Logistics.  LLC-Lease  and  Operation 
Exemption-Community  Reuse  Organization  of  East 
Tennessee.  STB  Finance  Docket  No.  33392  (STB 
served  May  15,  1997). 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  July  1 1 ,  2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2003-15586. 

Date  Filed:  July  8,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote,  311  PTC123  0244 
dated  8  July  2003,  South  Atlantic 
Special  Passenger  Amending  Resolution 
from  Brazil  rl-r5.  Intended  effective 
date:  1  August  2003. 

Docket  Number:  OST-2003-15587. 

DofeFi7ed;July  8,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0167  dated  8 
July  2003,  TC2  Europe-Middle  East 
Expedited  Resolutions  rl-rl2.  Intended 
effective  date:  15  August  2003. 

Docket  Number:  OST-2003-15657. 

Date  Filed:  July  11,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  1071  dated  11 
Julv  2003,  Mail  Vote  312— Resolution 
024a,  TC2/12/23/123  Establishing 
Passenger  Fares  and  Related  Charges — 
Iraq,  CTC  COMP  0448  dated  11  July 
2003,  Mail  Vote  313— Resolution  033a, 
TC2/12/23/123  Establishing  Cargo 
Rates,  Charges  and  Amounts — Iraq, 
Intended  effective  date:  1  August  2003. 

Docket  Number:  OST-2003-15658. 

Date  Filed:  July  11,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  314 — Resolution 
002c 

PTC2  ME  0126  dated  15  July  2003 

TC2  WiUiin  Middle  East 

Special  Amending  Resolution  rl-r8. 

Intended  effective  date:  15  August 
2003. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 

Federal  Register  Liaison. 

[PR  Doc.  03-18917  Filed  7-24-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Renewal  of  the 
Treasury  Borrowing  Committee  of  the 
Bond  Market  Association 

ACTION:  Notice  of  renewal. 
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SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended  Pub.  L.  92-463;  5  U.S.C.  App. 
2),  with  the  concurrence  of  the  General 
Services  Administration,  the  Secretary 
of  the  Treasury  has  determined  that 
renewal  of  the  Treasury  Borrowing 
Advisory  Committee  of  The  Bond 
Market  Association  (the  "Committee") 
is  necessary  and  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Treasury  by  law. 

EFFECTIVE  DATE:  July  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Huther,  Deputy  Director,  Office  of 
Market  Finance,  (202)  622-2630. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  provide 


informed  advice  as  representatives  of 
the  financial  community  to  the 
Secretary  of  the  Treasury  and  Treasury 
staff,  upon  the  Secretary  of  the 
Treasury's  request,  in  carrying  out 
Treasury  responsibilities  for  federal 
financing  and  public  debt  management. 

The  Committee  meets  to  consider 
special  items  on  which  its  advice  is 
sought  pertaining  to  immediate 
Treasury  funding  requirements  and 
pertaining  to  longer  term  approaches  to 
manage  the  national  debt  in  a  cost- 
effective  manner.  The  Committee 
usually  meets  immediately  before  the 
Treasury  announces  each  mid-calendar 
quarter  funding  operation,  although 
special  meetings  also  may  be  held. 

Membership  consists  of  20-25 
individuals  who  are  experts  in  the 


government  securities  market  and  who 
are  involved  in  senior  positions  in  debt  ' 
markets  as  institutional  investors, 
investment  advisors,  or  as  dealers  in 
government  securities. 

The  Designated  Federal  Official  for 
the  Advison,'  Committee  is  the  Associate 
Director  of  the  Office  of  Market  Finance, 
reporting  through  the  Assistant 
Secretan,'  for  Financial  Markets.  The 
Treasury'  Department  filed  copies  of  the 
Committee's  renewal  charter  with 
appropriate  committees  in  Congress. 

Dated:  |uly  21.  2003. 
Brian  C.  Roseboro, 

Assistant  Secretary^  Financial  Markets. 
IFR  Doc.  03-18929  Filed  7-24-03:  8:45  am) 
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FEDERAL  CdMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  68 

[CG  Docket  No<  02-278,  FCC  03-153] 

Rules  and  Regulations  Implementing 
the  Telephone  Consumer  Protection 


Act  (TCPA)  01 


AGENCY:  Fedeial  Communications 

Commission. 

ACTION:  Final  hile. 


1991 


SUMMARY:  In  t  lis  document,  we  revise 
the  current  Te  ephone  Consumer 
Protection  Ac  of  1991  (TCPA)  rules, 
and  adopt  nev '  rules  to  provide 
consumers  wi  h  several  options  for 
avoiding  unvv  inted  telephone 
solicitations. '  'hese  new  rules  establish 
a  national  do-  lot-call  registry,  set  a 
maximum  rat<  on  the  number  of 
abandoned  ca  Is.  require  telemarketers 
to  transmit  ca  ler  ID  information,  and 
modify  the  Conmission's  unsolicited 
facsimile  adve  rtisirig  requirements. 
DATES:  Effectii  e  August  25.  2003,  except 
for  4?  64.1200(c)(2).  which  contains  the 
national  do-nc  t-call  rules,  and  will 
become  effect!  I'e  on  October  1.  2003: 
§  64.1200(a)t5  and  (a){6).  which  contain 
the  call  aband  )nment  rules,  and  will 
become  effectiie  on  October  1,  2003; 
§  64.1601(e),  V  hich  contains  the  caller 
ID  rules,  and  \  rill  become  effective  on 
January  29.  20)4;  and 
§§64.1200(a)(  l)(i),  (d)(1),  (d)(3),  (d)(6), 
(f)(3),  and  (g)(:  ).  which  contain 
information  cc  flection  requirements 
under  the  Pap  irwork  Reduction  Act 
(PRA)  that  ha\  e  not  been  approved  bv 
the  Office  of  N  anagement  and  Budget. 
The  Commissi  in  will  publish  a 
document  in  t  le  Federal  Register 
announcing  th  3  effective  date  for  these 
sections.  Writtsn  comments  by  the 
public  on  the  i  lew  and  modified 
information  cc  Uections  are  due 
September  23,  2003. 

ADDRESSES:  In  addition  to  filing 
comments  wit  i  the  Office  of  the 
Secretary,  a  co  sy  of  comments  on  the 
information  cc  llection(s)  contained 
herein  should  le  submitted  to  Leslie 
Smith,  Federa  Communications 
Commission.  I  oom  1-A804.  445  12th 
Street  SW..  VV<  shington.  DC  20554,  or 
via  the  Interne ;  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  If  FORMATION  CONTACT: 
Erica  H.  McMahon  or  Richard  D.  Smith 
at  202-418-2512,  Consumer  & 
Governmental  Affairs  Bureau.  For 
additional  infc  rmation  concerning  the 
information  cc«lection(s)  contained  in 


this  document 
202-418-0217 


Leslie. Smith@)  cc.gov. 


contact  Les  Smith  at 
or  via  the  Internet  at 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (Order)  in  CG  Docket  No.  02- 
278,  FCC  03-153,  adopted  on  June  26, 
"  2003  and  released  July  3,  2003.  The  full 
text  of  this  dociunent  is  available  at  the 
Commission's  Web  site  (http:// 
ivww.fcc.gov)  on  the  Electronic 
Conunent  Filing  System  and  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  445  12th  Street, 
SW..  Room  CY-B402,  Washington,  DC 
20554.  To  request  materials  in 
accessible  formats  for  people  with 
disabilities  (braille,  lasge  print, 
electronic  files,  audio  format),  send  an 
email  to  fcc504@fcc.gov  or  call  the 
Consumer  &  Governmental  Affairs 
Bureau  at  (202)  418-0531  (voice)  or 
(202)  418-7365  (tty). 

Paperwork  Reduction  Act:  The  Report 
and  Order  contains  either  new  and/or 
modified  information  collections.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection(s) 
contained  in  this  Report  and  Order  as 
required  by  the  PRA.  Public  and  agency 
comments  are  due  September  23,  2003. 

Synopsis 

1.  We  revise  the  TCPA  rules  and 
adopt  new  rules  to  provide  consumers 
with  several  options  for  avoiding 
unwanted  telephone  solicitations. 
Specifically,  we  establish  with  the 
Federal  Trade  Commission  (FTC)  a 
national  do-not-call  registry  for 
consumers  who  wish  to  avoid  unvvanted 
telemarketing  calls.  The  national  do-not- 
call  registry  will  supplement  the  current 
company-specific  do-not-call  rules  for 
those  consumers  who  wish  to  continue 
requesting  that  particular  companies  not 
call  them.  To  acldress  the  more 
prevalent  use  of  predictive  dialers,  we 
have  determined  that  a  telemarketer 
may  abandon  no  more  than  three 
percent  of  calls  answered  by  a  person 
and  must  deliver  a  prerecorded 
identification  message  when 
abandoning  a  call.  The  new  rules  will 
also  require  all  companies  conducting 
telemarketing  to  transmit  caller 
identification  (caller  ID)  information, 
when  available,  and  prohibit  them  from 
blocking  such  information.  The 
Commission  has  revised  its  earlier 
determination  that  an  established 
business  relationship  constitutes 
express  invitation  or  permission  to 
receive  an  unsolicited  fax,  and  we  have 
clarified  when  fax  broadcasters  are 


liable  for  the  transmission  of  unlawful 
facsimile  advertisements. 

National  Do-Not-Call  List 

2.  Section  227.  The  TCPA  requires  the 
Commission  to  protect  residential 
telephone  subscribers'  privacy  rights  to 
avoid  receiving  telephone  solicitations 
to  which  they  object.  In  so  doing,  47 
U.S.C.  227(c)(1)  directs  the  Commission 
to  "compare  and  evaluate  alternative 
methods  and  procedures"  including  the 
use  of  electronic  databases  and  other 
alternatives  in  protecting  such  privacy 
rights.  Pursuant  to  47  U.S.C.  227(c)(3). 
the  Commission  "may  require  the 
establishment  and  operation  of  a  single 
national  database  to  compile  a  list  of 
telephone  numbers  of  residential 
subscribers  who  object  to  receiving 
telephone  solicitations,  and  to  make  that 
compiled  list  and  parts  thereof  available 
for  purchase."  If  the  Commission 
determines  that  adoption  of  a  national 
database  is  warranted.  47  U.S.C. 
227(c)(3)  enumerates  a  number  of 
specific  statutory  requirements  that 
must  be  satisfied.  Additionallv.  47 
U.S.C.  227(c)(4)  requires  the   ' 
Commission  to  consider  the  different 
needs  of  telemarketers  operating  on  a 
local  or  regional  basis  and  small 
businesses.  In  addition  to  our  general 
authority  over  interstate 
communications,  section  2(b)  of  the 
Communications  Act  specifically 
provides  the  Commission  with  the 
authority  to  apply  section  227  to 
intrastate  communications. 

3.  We  conclude  that  the  record 
compiled  in  this  proceeding  supports 
the  establishment  of  a  single  national 
database  of  telephone  numbers  of 
residential  subscribers  who  object  to 
receiving  telephone  solicitations. 
Consistent  with  the  mandate  of 
Congress  in  the  Do-Not-Call 
Implementation  Act  (Do-Not-Call  Act), 
the  national  do-not-call  rules  that  we 
establish  in  this  order  "maximize 
consistency"  with  those  of  the  FTC.  The 
record  clearly  demonstrates  widespread 
consumer  dissatisfaction  with  the 
effectiveness  of  the  current  rules  and 
network  technologies  available  to 
protect  consumers  from  unwanted 
telephone  solicitations.  Indeed,  many 
consumers  believe  that  with  the  advent 
of  such  technologies  as  predictive 
dialers  that  the  vices  of  telemarketing 
have  become  inherent,  while  its  virtues 
remain  accidental.  We  have  compared 
and  evaluated  alternative  methods  to  a 
national  do-not-call  list  for  protecting 
consumer  privacy  rights  and  conclude 
that  these  alternatives  are  costly  and/or 
ineffective  for  both  telemarketers  and 
consumers.  See  47  U.S.C.  227(c)(1)(A). 
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4.  A  national  do-not-call  registry  that 
is  supplemented  by  the  amendments 
made  to  our  existing  rules  will  provide 
consumers  with  a  variety  of  options  for 
managing  telemarketing  calls. 
Consumers  may  now:  (1)  Place  their 
number  on  the  national  do-not-call  list; 
(2)  continue  to  make  do-not-call 
requests  of  individual  companies  on  a 
case-by-case  basis;  and/ or  (3)  register  on 
the  national  list,  but  provide  specific 
companies  with  express  permission  to 
call  them.  Telemarketers  may  continue 
to  call  individuals  who  do  not  place 
their  numbers  on  a  do-not-call  list  and 
consumers  with  whom  they  have  an 
established  business  relationship.  We 
believe  this  result  is  consistent  with 
Congress'  directive  in  the  TCPA  that 
"(ilndividuals"  privacy  rights,  public 
safety  interests,  and  commercial 
freedoms  of  speech  and  trade  must  be 
balanced  in  a  way  that  protects  the 
privacy  of  individuals  and  permits 
legitimate  telemarketing  practices,"  See 
TCPA,  Section  2(9),  reprinted  in  7  FCC 
Red  at  2744, 

5.  We  agree  with  Congress  that 
consistency  in  the  underlying 
regulations  and  administration  of  the 
national  do-not-call  registry  is  essential 
to  avoid  consumer  confusion  and 
regulatory  uncertainty  in  the 
telemarketing  industry.  In  so  doing,  we 
emphasize  that  there  will  be  one 
centralized  national  do-not-call  database 
of  telephone  numbers.  The  FTC  has  set 
up  and  will  maintain  the  national 
database,  while  both  agencies  will 
coordinate  enforcement  efforts  pursuant 
to  a  forthcoming  Memorandum  of 
Understanding,  The  states  will  also  play 
an  important  role  in  the  enforcement  of 
the  do-not-call  rules.  The  FTC  has 
received  funding  approval  from 
Congress  to  begin  implementation  of  the 
national  do-not-call  registry.  Because 
the  FTC  lacks  jurisdiction  over  certain 
entities,  including  common  carriers, 
banks,  insurance  companies,  and 
airlines,  those  entities  would  be  allowed 
to  continue  calling  individuals  on  the 
FTC's  list  absent  FCC  action  exercising 
our  broad  authority  given  by  Congress 
over  telemarketers.  In  addition,  the 
FTC's  jurisdiction  does  not  extend  to 
intrastate  activities.  Action  by  this 
Commission  to  adopt  a  national  do-not- 
call  list,  as  permitted  by  the  TCPA. 
requires  all  commercial  telemarketers  to 
comply  with  the  national  do-not-call 
requirements,  thereby  providing  more 
comprehensive  protections  to 
consumers  and  consistent  treatment  of 
telemarketers. 

National  Do-Not-Call  Registry 

6.  Pursuant  to  our  authority  under  47 
U.S.C.  227(c),  we  adopt  a  national  do- 


not-call  registry  that  will  provide 
residential  consumers  with  a  one-step 
option  to  prohibit  unwanted  telephone 
solicitations.  This  registry  will  be 
maintained  by  the  FTC.  Consistent  with 
the  FTC's  determination,  the  national 
registry  will  become  effective  on 
October  1,  2003.  Subject  to  certain 
exemptions,  telemarketers  will  be 
prohibited  from  contacting  those 
consumers  that  register  their  telephone 
numbers  on  the  national  list.  In  reaching 
this  conclusion,  we  agree  with  the  vast 
majority  of  consumers  in  this 
proceeding  and  the  FTC  that  a  national 
do-not-call  registry  is  necessary  to 
enhance  the  privacy  interests  of  those 
consumers  that  do  not  wish  to  receive 
telephone  solicitations.  In  response  to 
the  widespread  consumer 
dissatisfaction  with  telemarketing 
practices.  Congress  has  recently 
affirmed  its  support  of  a  national  do- 
not-call  registry  in  approving  funding 
for  the  FTC's  national  database.  See  H.R. 
J.  Res.  2,  108th  Congress  at  96  (2003). 
See  also  H.R.  REP.  NO.  108-8  at  3 
(2003),  reprinted  in  2003  U.S.C.C.A.N. 
688,  670  ("[i]t  is  the  strongly  held  view 
of  the  Committee  that  a  national  do-not- 
call  list  is  in  the  best  interest  of 
consumers,  businesses  and  consumer 
protection  authorities.  This  legislation  is 
an  important  step  toward  a  one-stop 
solution  to  reducing  telemarketing 
abuses,").  In  so  doing.  Congress  has 
indicated  that  this  Commission  should 
adopt  rules  that"maximize 
consistency"  with  those  of  the  FTC.  The 
record  in  this  proceeding  is  replete  with 
examples  of  consumers  that  receive 
numerous  unwanted  calls  on  a  daily 
basis.  The  increase  in  the  number  of 
telemarketing  calls  over  the  last  decade 
combined  with  the  widespread  use  of 
such  technologies  as  predictive  dialers 
has  encroached  significantly  on  the 
privacy  rights  of  consumers.  For 
example,  the  effectiveness  of  the 
protections  afforded  by  the  company- 
specific  do-not-call  rules  have  been 
reduced  significantly  by  dead  air  and 
hang-up  calls  that  result  from  predictive 
dialers.  In  these  situations,  consumers 
have  no  opportunity  to  invoke  their  do- 
not-call  rights  and  die  Commission 
cannot  pursue  enforcement  actions. 
Such  intrusions  have  led  many 
consumers  to  disconnect  their  phones 
during  portions  of  the  day  or  avoid 
answering  their  telephones  altogether. 
The  adoption  of  a  national  do-call-list 
will  be  an  important  tool  for  consumers 
that  wish  to  exercise  control  over  the 
increasing  number  of  unwanted 
telephone  solicitation  calls. 

7,  Although  some  industry 
commenters  attempt  to  characterize 


unwanted  solicitation  calls  as  petty 
aimoyances  and  suggest  that  consumers 
purchase  certain  technologies  to  block 
unwanted  calls,  the  evidence  in  this 
record  leads  us  to  believe  the 
cumulative  effect  of  these  disruptions  in 
the  lives  of  millions  of  Americans  each 
day  is  significant.  As  a  result,  we 
conclude  that  adoption  of  a  national  do- 
not-call  list  is  now  warranted.  We 
believe  that  consumers  should,  at  a 
minimum,  be  given  the  opportunity  to 
determine  for  themselves  whether  or  not 
they  wish  to  receive  telephone 
solicitation  calls  in  their  homes.  The 
national  do-not-call  list  will  serve  as  an 
option  for  those  consumers  who  have 
found  the  company-specific  list  and 
other  network  technologies  ineffective. 
The  telephone  network  is  the  primary 
means  for  many  consumers  to  remain  in 
contact  with  public  safety  organizations 
and  family  members  during  times  of 
illness  or  emergency.  Consumer 
frustration  with  telemarketing  practices 
has  reached  a  point  in  which  many 
consumers  no  longer  answer  their 
telephones  while  others  disconnect 
their  phones  during  some  hours  of  the 
day  to  maintain  their  privacy.  We  agree 
with  consumers  that  incessant 
telephone  solicitations  are  especially 
burdensome  for  the  elderly,  disabled, 
and  those  that  work  non-traditional 
hours.  Persons  with  disabilities  are 
often  unable  to  register  do-not-call 
requests  on  many  company-specific  lists 
because  many  telemarketers  lack  the 
equipment  necessary  to  receive  that 
request.  Given  the  record  evidence, 
along  with  Congress's  recent  affirmative 
support  for  a  national  do-not-call 
registry,  we  adopt  a  national  do-not-call 
registry.  We  are  mindful  of  the  need  to 
balance  the  privacy  concerns  of 
consumers  with  the  interests  of 
legitimate  telemarketing  practices. 
Therefore,  we  have  provided  for  certain 
exemptions  to  the  national  do-not-call 
registry. 

8.  While  we  agree  that  concerns 
regarding  the  cost,  accuracy,  and 
privacy  of  a  national  do-not-call 
database  remain  relevant,  we  believe 
that  circumstances  have  changed 
significantly  since  the  Commission  first 
reviewed  this  issue  over  a  decade  ago 
such  that  they  no  longer  impose  a 
substantial  obstacle  to  the 
implementation  of  a  national  registry. 
As  several  commenters  in  this 
proceeding  note,  advances  in  computer 
technology  and  software  now  make  the 
compilation  and  maintenance  of  a 
national  database  a  more  reasonable 
proposition.  In  addition,  considerable 
experience  has  been  gained  through  the 
implementation  of  many  state  do-not- 
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call  lists.  In  19  92,  it  was  estimated  by 
some  commen  ers  that  the  cost  of 
establishing  si  ch  a  list  in  the  first  year 
could  be  as  hij  h  as  S80  million. 
Congress  has  r  ;cently  reviewed  and 
approved  the  I  TC's  request  for  $18.1 
million  to  hinc  the  national  do-not-call 
list.  We  believi  i  that  the  advent  of  more 
efficient  techn  )logies  and  the 
experience  ace  uired  in  dealing  with 
similar  databa:  es  at  the  state  level  is 
responsible  foi  this  substantial 
reduction  in  c(  st. 

9.  Similarly,  we  believe  that 
technology  has  become  more  proficient 
in  ensuring  th(  accuracy  of  a  national 
database.  The  TC  indicates  that  to 
guard  against  t  le  possibility  of 
including  disci  )nnected  or  reassigned 
telephone  nun  bers,  technology  will  be 
employed  on  a  monthly  basis  to  check 
all  registered  t(  lephone  numbers  against 
national  databi  ses.  and  remove  those 
numbers  that  h  ave  been  disconnected  or 
reassigned.  Thi  >  length  of  time  that 
registrations  re  main  valid  also  directly 
affects  the  acci  racy  of  the  registry  as 
telephone  nunJbers  change  hands  over 
time.  We  concl  ude  that  the  retention 
period  for  both  the  national  and 
company-speci  fie  do-not-call  requests 
will  be  five  vea  rs.  See  FTC  Order.  68  FR 
4580  at  4640  (J  inuary  29,  2003).  Our 
rules  previousl  y  required  a  company- 
specific  do-not  call  request  to  be 
honored  for  ter  years.  See  47  CFR 
64.1200(e)(2)(v .).  Five  years  is 
consistent  witti  the  FTC's  determination 
and  our  own  re  cord  that  reveals  that  the 
current  ten-yea  r  retention  period  for 
company-speci  ic  requests  is  too  long 
given  changes  n  telephone  numbers. 
Consumers  mu  >t  also  register  their  do- 
not-call  reques  s  from  either  the 
telephone  num  Der  of  the  phone  that 
they  wish  to  re  ;ister  or  via  the  Internet. 
The  FTC  will  c  infirm  the  accuracy  of 
such  registratic  ns  through  the  use  of 
automatic  num  jer  identification  (ANI) 
and  other  techi  ologies.  The  term  "ANI" 
refers  to  the  de  ivery  of  the  calling 
party's  billing  number  by  a  local 
exchange  carrie  r  to  any  interconnecting 
carrier  for  billii  ig  or  routing  purposes, 
and  to  the  subs  jquent  delivery  of  such 
number  to  end  users.  47  CFR  64.1600(b). 
We  believe  thai  a  five-year  registration 
period  coupled  with  a  monthly  purging 
of  disconnectec  telephone  numbers 
adequately  bah  nces  the  need  to 
maintain  accur  icy  in  the  national 
registry  with  ai  y  burden  imposed  on 
consumers  to  n  -register  periodically 
their  telephone  numbers. 

10.  We  concl  jde  that  appropriate 
action  has  beer  taken  to  ensure  the 
privacy  of  thosi  f  registering  on  the 
national  list.  Sj  ecifically,  the  only 
consumer  infer  nation  telemarketers  and 


sellers  will  receive  from  the  national 
registry  is  the  registrant's  telephone 
number.  This  is  the  minimum  amount 
of  information  that  can  be  provided  to 
implement  the  national  registry.  We 
note  that  the  majority  of  telephone 
numbers  are  publicly  available  through 
telephone  directories.  To  the  extent  that 
consumers  have  an  unlisted  number,  the 
consumer  will  have  to  make  a  choice  as 
to  whether  they  prefer  to  register  on  a 
national  do-not-call  list  or  maintain 
complete  anonymity.  We  reiterate, 
however,  that  the  only  information  that 
will  be  provided  to  the  telemarketer  is 
the  telephone  number  of  the  consumer. 
The  "seller"  and  "telemarketer"  may  be 
the  same  entity  or  separate  entities. 
Each  entity  on  whose  behalf  the 
telephone  call  is  being  made  must 
purchase  access  to  the  do-not-call 
database.  No  corresponding  name  or 
address  information  will  be  provided. 
We  believe  that  this  approach  reduces 
the  privacy  concerns  of  such  consumers 
to  the  greatest  extent  possible.  As  an 
additional  safeguard,  we  find  that 
restrictions  should  be  imposed  on  the 
use  of  the  national  list.  Consistent  with 
the  FTC's  determination  and  47  U.S.C. 
227(c)(3)(K),  we  conclude  that  no 
person  or  entity  may  sell,  rent,  lease, 
purchase,  or  use  the  national  do-not-call 
database  for  any  purpose  except 
compliance  with  section  227  and  any 
such  state  or  federal  law  to  prevent 
telephone  solicitations  to  telephone 
numbers  on  such  list.  See  47  U.S.C. 
227(c)(3)(K).  See  also  16  CFR 
310.4(b)(2).  We  conclude  that  these 
safeguards  adequately  protect  the 
privacy  rights  of  those  consumers  who 
choose  to  register  on  the  national  do- 
not-call  list. 

11.  We  conclude  that  the  national 
database  should  allow  for  the 
registration  of  wireless  telephone 
numbers,  and  that  such  action  will 
better  further  the  objectives  of  the  TCPA 
and  the  Do-Not-Call  Act.  In  so  doing,  we 
agree  with  the  FTC  and  several 
commenters  that  wireless  subscribers 
should  not  be  excluded  from  the 
protections  of  the  TCPA,  particularly 
the  option  to  register  on  a  national  do- 
not-call  list.  Congress  has  indicated  its 
intent  to  provide  significant  protections 
under  the  TCPA  to  wireless  users.  47 
U.S.C.  227(b)(l){iii).  Allowing  wireless 
subscribers  to  register  on  a  national  do- 
not-call  list  furthers  the  objectives  of  the 
TCPA,  including  protection  for  wireless 
subscribers  from  unwanted  telephone 
solicitations  for  which  they  are  charged. 

12.  Nextel  Communications,  Inc. 
(Nextel)  argues,  however,  that,  because 
the    TCPA  only  authorizes  the 
Commission  to  regulate  solicitations  to 
'residential  telephone  subscribers,' " 


wireless  subscribers  may  not  participate 
in  the  do-not-call  list.  Nextel  Comments 
at  19.  Nextel  states  we  should  define 
"residential  subscribers"  to  mean 
"telephone  service  used  primarily  for 
communications  in  the  subscriber's 
residence."  However,  Nextel's 
application  would  resiflt  in  "[a]t  most, 
the  Commission  (having  the]  authority 
to  regulate  solicitations  to  wireless 
subscribers  in  those  circumstances 
where  wireless  service  actually  has 
displaced  a  residential  land  line,  and 
functions  as  a  consumer's  primary 
residential  telephone  service."  Nextel 
Comments  at  21. 

13.  Nextel's  definition  of  "residential 
subscribers"  is  far  too  restrictive  and 
inconsistent  with  the  intent  of  section 
227.  Specifically,  there  is  nothing  in 
section  227  to  suggest  that  only  a 
customer's  "primary  residential 
telephone  service"  was  all  that  Congress 
sought  to  protect  through  the  TCPA.  In 
addition,  had  Congress  intended  to 
exclude  wireless  subscribers  from  the 
benefits  of  the  TCPA,  it  knew  how  to 
address  wireless  services  or  consumers 
explicitly.  For  example,  in  section 
227(b)(1);  Congress  specifically 
prohibited  calls  using  automatic 
telephone  dialing  systems  or  artificial  or 
prerecorded  voice  to  telephone  numbers 
assigned  to  "paging  service  [or]  cellular 
telephone  service  *   *   *."  Moreover, 
under  Nextel's  definition,  even 
consumers  who  use  their  wireless 
telephone  service  in  their  homes  to 
supplement  their  residential  wireline 
service,  such  as  by  using  their  wireless 
telephone  service  to  make  long  distance . 
phone  calls  to  avoid  wireline  toll 
charges,  would  be  excluded  from  the 
protections  of  the  TCPA.  Such  an 
interpretation  is  at  odds  even  with 
Nextel's  own  reasoning  for  its 
definition — that  the  TCPA's  goal  is  "to 
curb  the  'pervasive'  use  of  telemarketing 
'to  market  goods  and  services  to  the 
home'."  Nextel  Comments  at  20.  It  is 
well  established  that  wireless 
subscribers  often  use  their  wireless 
phones  in  the  same  manner  in  which 
they  use  their  residential  wireline 
phones.  Indeed,  as  even  Nextel 
recognizes,  there  is  a  growing  number  of 
consumers  who  no  longer  maintain 
wireline  phone  service,  and  rely  only  on 
their  wireless  telephone  service.  Thus, 
we  are  not  persuaded  by  Nextel's 
arguments. 

14.  Moreover,  we  believe  it  is  more 
consistent  with  the  overall  intent  of  the 
TCPA  to  allow  wireless  subscribers  to 
benefit  from  the  full  range  of  TCPA 
protections.  Congress  afforded  wireless 
subscribers  particular  protections  in  the 
context  of  autodialers  and  prerecorded 
calls.  47  U.S.C.  227(b)(l)(A)(iii).  In 
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addition,  although  Congress  expressed 
concern  with  residential  privacy,  it  also 
was  concerned  with  the  nuisance, 
expense  and  burden  that  telephone 
solicitations  place  on  consumers. 
Therefore,  we  conclude  that  wireless 
subscribers  may  participate  in  the 
national  do-not-call  list.  As  a  practical 
matter,  since  determining  whether  any 
particular  wireless  subscriber  is  a 
"residential  subscriber"  may  be  more 
fact-intensive  than  making  the  same 
determination  for  a  wireline  subscriber, 
we  will  presume  wireless  subscribers 
who  ask  to  be  put  on  the  national  do- 
not-call  list  to  be  "residential 
subscribers."  This  presumption  is  only 
for  the  purposes  of  section  227  and  is 
not  in  any  way  indicative  of  any  attempt 
to  classify  or  regulate  wireless  carriers 
for  purposes  of  other  parts  of  Title  II. 
Such  a  presumption,  however,  may 
require  A  complaining  wireless 
subscriber  to  provide  further  proof  of 
the  validity  of  that  presumption  should 
we  need  to  take  enforcement  action. 
15.  We  emphasize  that  it  is  not  our 
intent  in  adopting  a  national  do-not-call 
list  to  prohibit  legitimate  telemarketing 
practices.  We  believe  that  industry 
commenters  present  a  false  choice 
between  the  continued  viability  of  the 
telemarketing  industry  and  the  adoption 
of  a  national  do-not-call  list.  We  are  not 
persuaded  that  the  adoption  of  a 
national  do-not-call  list  will  unduly 
interfere  with  the  ability  of 
telemarketers  to  contact  consumers. 
Many  consumers  will  undoubtedly  take 
advantage  of  the  opportunity  to  register 
on  the  national  list.  Several  industry 
commenters  suggest,  however,  that 
consimiers  derive  substantial  benefits 
from  telephone  solicitations.  If  so,  many 
such  consumers  will  choose  not  to 
register  on  the  national  do-not-call  list 
and  will  opt  instead  to  make  do-not-call 
requests  on  a  case-by-case  basis  or  give 
express-permission  to  be  contacted  by 
specific  companies.  In  addition,  we 
have  provided  for  certain  exemptions  to 
the  do-not-call  registry  in  recognition  of 
legitimate  telemarketing  business 
practices.  For  example,  sellers  of  goods 
or  services  via  telemarketing  may 
continue  to  contact  consumers  on  the 
national  list  with  whom  they  have  an 
established  business  relationship.  We 
also  note  that  calls  that  do  not  fall 
within  the  definition  of  "telephone 
solicitation"  as  defined  in  section 
"227(a)(3)  will  not  be  precluded  by  the 
national  do-not-call  list.  These  may 
include  surveys,  market  research, 
political  or  religious  speech  calls. '  The 


national  do-not-call  rules  will  also  not 
prohibit  calls  to  businesses  and  persons 
with  whom  the  marketer  has  a  personal 
relationship.  Telemarketers  may 
continue  to  contact  all  of  these 
consumers  despite  the  adoption  of  a 
national  do-not-call  list.  Furthermore, 
we  decline  to  adopt  more  restrictive  do- 
not-call  requirements  on  telemarketers 
as  Suggested  by  several  commenters.  For 
example,  we  decline  to  adopt  an  "opt- 
in"  approach  that  would  ban 
telemarketing  to  any  consumer  who  has 
not  expressly  agreed  to  receive 
telephone  solicitations.  We  believe  that 
establishing  such  an  approach  would  be 
overly  restrictive  on  the  telemarketing 
industry.  We  also  decline  to  extend  the 
national  do-not-call  requirements  to  tax- 
exempt  nonprofit  organizations  or 
entities  that  telemarket  on  behalf  of 
nonprofit  organizations. 

16.  We  agree  with  the  FTC  that  a  safe 
harbor  should  be  established  for 
telemarketers  that  have  made  a  good 
faith  effort  to  comply  with  the  national 
do-not-call  rules.  A  seller  or 
telemarketer  acting  on  behalf  of  the 
seller  that  has  made  a  good  faith  effort 
to  provide  consumers  with  an 
opportunity  to  exercise  their  do-not-call 
rights  should  not  be  liable  for  violations 
that  result  from  an  error.  Consistent 
with  the  FTC,  we  conclude  that  a  seller 
or  the  entity  telemarketing  on  behalf  of 
the  seller  will  not  be  liable  for  violating 
the  national  do-not-call  rules  if  it  can 
demonstrate  that,  as  part  of  the  seller's 
or  telemarketer's  routine  business 
practice:  (i)  It  has  established  and 
implemented  written  procedures  to 
comply  with  the  do-not-call  rules;  (ii)  it 
has  trained  its  personnel,  and  any  entity 
assisting  in  its  compliance,  in  the 
procedures  established  pursuant  to  the 
do-not-call  rules;  (iii)  the  seller,  or 
telemarketer  acting  on  behalf  of  the 
seller,  has  maintained  and  recorded  a 
list  of  telephone  numbers  the  seller  may 
not  contact;  (iv)  the  seller  or 
telemarketer  uses  a  process  to  prevent 
telemarketing  to  any  telephone  number 
on  any  list  established  pursuant  to  the 
do-not-call  rules  employing  a  version  of 
the  do-not-call  registry  obtained  from 
the  administrator  of  the  registry  no  more 
than  three  months  prior  to  the  date  any 
call  is  made,  and  maintains  records 


'  Such  calls  may  be  prohibited  if  they  serve  as  a 
pretext  to  an  otherwise  prohibited  advertisement  or 
a  means  of  establishing  a  business  relationship. 


Moreover,  responding  to  such  a  "sur\'ey"  does  not 
constitute  express  permission  or  establish  a 
business  relationship  exemption  for  purposes  of  a 
subsequent  telephone  solicitation.  See  H.R.  Rep. 
No.  102-317  at  13  ("jTlhe  Committee  does  not 
intend  the  term  "telephone  solicitation"  to  include 
public  opfnion  polling,  consumer  or  market 
surveys,  or  other  survey  research  conducted  by 
telephone.  A  call  encouraging  purchase,  rental,  or 
investment  would  fall  within  the  definition, 
however,  even  though  the  caller  purports  to  be 
taking  a  poll  or  conducting  a  survey."). 


documenting  this  process;  and  (v)  any 
subsequent  call  otherwise  violating  the 
do-not-call  rules  is  the  result  of  error. 
We  acknowledge  that  the  three-month 
safe  harbor  period  for  telemarketers  may 
prove  to  be  too  long  to  benefit  some 
consumers.  The  national  do-not-call  list 
has  the  capability  to  process  new 
registrants  virtually  instantaneously  and 
telemarketers  will  have  the  capability  to 
download  the  list  at  any  time  at  jio  extra 
cost.  The  Commission  intends  to 
monitor  carefully  the  impact  of  this 
requirement  pursuant  to  its  annual 
report  to  Congress  and  may  consider  a 
shorter  time  frame  in  the  future. 

17.  As  required  by  47  U.S.C. 
227(c)(1)(A),  we  have  compared  and 
evaluated  the  advantages  and 
disadvantages  of  certain  alternative 
methods  to  protect  consumer  privacy 
including  the  use  of  network 
technologies,  special  director)' 
markings,  and  company-specific  lists  in 
adopting  a  national  do-not-call  database. 
The  effectiveness  of  the  company- 
specific  approach  has  significantly 
eroded  as  a  result  of  hang-up  and  "dead 
air"  calls  from  predictive  dialers. 
Consumers  in  these  circimistances  have 
no  opportunity  to  assert  their  do-not- 
call  rights.  We  believe  that,  as  a  stand- 
alone option,  the  company-specific 
approach  no  longer  provides  consumers 
with  sufficient  privacy  protections.  We 
also  conclude  that  the  availability  of 
certain  network  technologies  to  reduce 
telephone  solicitations  is  often 
ineffective  and  costly  for  consumers. 
Although  technology  has  improved  to 
assist  consumers  in  blocking  unwanted 
calls,  it  has  also  evolved  in  such  a  way 
as  to  assist  telemarketers  in  making 
greater  numbers  of  calls  and  even 
circumventing  such  blocking 
technologies.  Millions  of  consumers 
continue  to  register  on  state  do-not-call 
lists  despite  the  availability  of  such 
technologies.  Several  commenters  note 
that  they  continue  to  receive  unwanted 
calls  despite  paying  for  technologies  to 
reduce  telephone  solicitations.  Several 
commenters  also  note  that  telemarketers 
routinely  block  transmission  of  caller 
ID.  In  particular,  we  are  concerned  that 
the  cost  of  technologies  such  as  caller 
ID,  call  blocking,  and  other  such  tools 
in  an  effort  to  reduce  telemarketing  calls 
fall  entirely  on  the  consumer.  We 
believe  that  reliance  on  a  solution  that 
places  the  cost  of  reducing  the  number 
of  unwanted  solicitation  calls  entirely 
on  the  consumer  is  inconsistent  with 
Congress'  intent  in  the  TCPA.  For  the 
reasons  outlined  in  the  1992  TCPA 
Order,  we  also  decline  to  adopt  special 
area  codes  or  prefixes  for  telemarketers. 
We  believe  this  option  is  costly  for 
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for  the  administration  of  the  national 
list  only  for  the  FTC,  this  Commission 
would  be  forced  to  stay  implementation 
of  any  national  list  should  the  plaintiffs 
prevail  in  one  of  those  proceedings. 

Exemptions 

20.  Established  Business  Relationship. 
We  agree  with  the  majority  of  industry 
commenters  that  an  exemption  to  the 
national  do-not-call  list  should  be 
created  for  calls  to  consumers  with 
whom  the  seller  has  an  established 
business  relationship.  We  note  that  47 
U.S.C.  227(a)(3)  excludes  from  the 
definition  of  telephone  solicitation  calls 
made  to  any  person  with  whom  the 
caller  has  an  established  business 
relationship.  We  believe  the  ability  of 
sellers  to  contact  existing  customers  is 
an  important  aspect  of  their  business 
plan  and  often  provides  consumers  with 
valuable  information  regarding  products 
or  services  that  they  may  have 
purchased  from  the  company.  For 
example,  magazines  and  newspapers 
may  want  to  contact  customers  whose 
subscriptions  have  or  soon  will  expire 
and  offer  new  subscriptions.  This 
conclusion  is  consistent  with  that  of  the 
FTC  and  the  majority  of  states  that  have 
adopted  do-not-call  requirements  and 
considered  this  issue.  We  revise  the 
definition  of  an  established  business 
relationship  so  that  it  is  limited  in 
duration  to  eighteen  (18)  months  from 
any  purchase  or  transaction  and  three 
(3)  months  from  any  inquiry  or 
application. 

21.  To  the  extent  that  some  consumers 
oppose  this  exemption,  we  find  that 
once  a  consumer  has  asked  to  be  placed 
on  the  seller's  company-specific  do-not- 
call  list,  the  seller  may  not  call  the 
consumer  again  regardless  of  whether 
the  consumer  continues  to  do  business 
with  the  seller.  We  believe  this 
determination  constitutes  a  reasonable 
balance  between  the  interests  of 
consumers  that  may  object  to  such  calls 
with  the  interests  of  sellers  in  contacting 
their  customers.  This  conclusion  is  also 
consistent  with  that  of  the  FTC. 

22.  Prior  Express  Permission.  In 
addition  to  the  established  business 
relationship  exemption,  we  conclude 
that  sellers  may  contact  consumers 
registered  on  a  national  do-not-call  list 
if  they  have  obtained  the  prior  express 
permission  of  those  consumers.  We  note 
that  section  227(a)(3)  excludes  from  the 
definition  of  telephone  solicitation  calls 
to  any  person  with  "that  person's  prior 
express  invitation  or  permission." 
Consistent  widi  the  FTC's 
determination,  we  conclude  that  for 
purposes  of  the  national  do-not-call  list 
such  express  permission  must  be 
evidenced  only  by  a  signed,  written 


agreement  between  the  consumer  and 
the  seller  which  states  that  the 
consumer  agrees  to  be  contacted  by  this 
seller,  including  the  telephone  number 
to  which  the  calls  may  be  placed.  For 
purposes  of  this  exemption,  the  term 
"signed"  shall  include  an  electronic  or 
digital  form  of  signature,  to  the  extent 
that  such  form  of  signature  is  recognized 
as  a  valid  signature  under  applicable 
federal  or  state  contract  law.  Consumers 
registered  on  the  national  list  may  wish 
to  have  the  option  to  be  contacted  by 
particular  entities.  Therefore,  we 
conclude  that  sellers  may  obtain  the 
express  written  agreement  to  call  such 
consumers.  The  express  agreement 
between  the  parties  shall  remain  in 
effect  as  long  as  the  consumer  has  not 
asked  to  be  placed  on  the  seller's 
company-specific  do-not-call  list.  If  the 
consumer  subsequently  requests  not  to 
be  called,  the  seller  must  cease  calling 
the  consumer  regardless  of  whether  the 
consumer  continues  to  do  business  with 
the  seller.  We  also  note  that 
telemarketers  may  not  call  consumers 
on  the  national  do-not-call  list  to 
request  their  written  permission  to  be 
called  unless  they  fall  within  some 
other  exemption.  We  believe  that  to 
allow  such  calls  would  circumvent  the 
purpose  of  this  exemption.  Prior  express 
permission  must  be  obtained  by  some 
other  means  such  as  direct  mailing. 

23.  Tax-Exempt  Nonprofit 
Organizations.  We  agree  with  those 
commenters  that  contend  that  the 
national  do-not-call  requirements 
should  not  be  extended  to  tax-exempt 
nonprofit  organizations  or  calls  made  by 
independent  telemarketers  on  behalf  of 
tax-exempt  nonprofit  organizations.  We 
note  that  47  U.S.C.  227(a)(3)  specifically 
excludes  calls  made  by  tax-exempt 
nonprofit  organizations  from  the 
definition  of  telephone  solicitation.  In 
so  doing,  we  believe  Congress  clearly 
intended  to  exclude  tax-exempt 
nonprofit  organizations  from 
prohibitions  on  telephone  solicitations 
under  the  TCPA.  The  legislative  history 
indicates  that  commercial  calls 
constitute  the  bulk  of  all  telemarketing 
calls.  A  number  of  commenters  and  the 
FTC  agree  with  Congress'  conclusion  as 
it  relates  to  a  national  do-not-call  list. 
For  this  reason,  we  decline  to  extend  the 
national  do-not-call  requirements  to  tax- 
exempt  nonprofit  organizations.  A  few 
commenters  seek  clarification  that 
requests  for  blood  donations  will  be 
exempt  from  the  national  do-not-call 
list.  When  such  requests  are  made  by 
tax-exempt  nonprofit  organizations, 
they  will  fall  within  the  exemption  for 
tax-exempt  nonprofit  organizations. 

24.  Others.  We  decline  to  create 
specific  exemptions  to  the  national  do- 
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not-call  requirements  for  entities  such 
as  newspapers,  magazines,  regional 
telemarketers,  or  small  businesses.  We 
find  unpersuasive  arguments  that 
application  of  the  national  do-not-call 
database  adopted  herein  will  result  in 
severe  economic  consequences  for  these 
entities.  In  particular,  we  note  the 
exemptions  adopted  for  calls  made  to 
consumers  with  whom  the  seller  has  an 
established  business  relationship  and 
those  that  have  provided  express 
agreement  to  be  called.  As  noted,  many 
consumers  may  also  determine  not  to 
register  on  the  national  database. 
Telemarketers  may  continue  to  contact 
all  of  these  consumers.  We  believe  these 
exemptions  provide  telemarketers  with 
a  reasonable  opportunity  to  conduct 
their  business  while  balancing 
consumer  privacy  interests.  Although 
we  agree  that  newspapers  and  other 
entities  may  often  provide  useful 
information  and  services  to  the  public, 
given  our  conclusion  that  adoption  of 
the  national  do-not-call  list  will  not 
unduly  interfere  with  the  ability  of 
telemarketers  to  reach  consumers,  we  do 
not  find  this  to  be  a  compelling  basis  to 
exempt  these  entities. 

25.  We  find  that  the  national  do-not- 
call  rules  do  not  apply  to  calls  made  to 
persons  with  whom  the  marketer  has  a 
personal  relationship.  As  discussed 
herein,  a  "personal  relationship"  refers 
to  an  individual  personally  known  to 
the  telemarketer  making  the  call.  In 
such  cases,  we  believe  that  calls  to 
family  members,  friends  and 
acquaintances  of  the  caller  will  be  both 
expected  by  the  recipient  and  limited  in 
number.  In  determining  whether  a 
telemarketer  is  considered  a  "friend"  or 
"acquaintance"  of  a  consumer,  we  will 
look  at,  among  other  things,  whether  a 
reasonable  consumer  would  expect  calls 
from  such  a  person  because  they  have 
a  close  or,  at  least,  firsthand 
relationship.  If  a  complaining  consumer 
were  to  indicate  that  a  relationship  is 
not  sufficiently  personal  for  the 
consvuner  to  have  expected  a  call  from 
the  marketer,  we  would  be  much  less 
likely  to  find  that  the  personal 
relationship  exemption  is  applicable. 
While  we  do  not  adopt  a  specific  cap  on 
the  number  of  calls  that  a  marketer  may 
make  under  this  exemption,  we 
underscore  that  the  limited  nature  of  the 
exemption  creates  a  strong  presumption 
against  those  marketers  who  make  more 
than  a  limited  number  of  calls  per  day. 
Therefore,  the  two  most  common 
sources  of  consumer  frustration 
associated  with  telephone 
solicitations — high  volume  and 
unexpected  solicitations — are  not  likely 
present  when  such  calls  are  limited  to 


persons  with  whom  the  marketer  has  a 
personal  relationship.  Accordingly,  we 
find  that  these  calls  do  not  represent  the 
type  of  "telephone  solicitations  to 
which  [telephone  subscribers]  object" 
discussed  in  47  U.S.C.  227(c)(1). 
Moreover,  we  conclude  that  the 
Commission  also  has  authority  to 
recognize  this  limited  carve-out 
pursuant  to  47  U.S.C.  227(c)(1)(E).  This 
subsection  provides  the  Commission 
with  discretion  in  implementing  rules  to 
protect  consumer  privacy  to  "develop 
proposed  regulations  to  implement  the 
methods  and  procedures  that  the 
Commission  determines  are  the  most 
effective  and  efficient  to  accomplish  the 
purpose  of  this  section."  47  U.S.C. 
227(c)(1)(E).  To  the  extent  that  any 
consumer  objects  to  such  calls,  the 
consumer  may  request  to  be  placed  on 
the  telemarketer's  company's  company- 
specific  do-not-call  list.  We  intend  to 
monitor  these  rules  and  caution  that  any 
individual  or  entity  relying  on  personal 
relationships  abusing  this  exemption 
may  be  subject  to  enforcement  action. 

26.  In  addition,  we  decline  to  extend 
this  approach  beyond  persons  that  have 
a  personal  relationship  with  the 
marketer.  For  example.  Vector  urges  the 
Commission  to  adopt  an  exemption  that 
covers  "face-to-face"  appointment  calls 
to  anyone  known  personally  to  the 
"referring  source."  We  note  that  such 
relationships  become  increasingly 
tenuous  as  they  extend  to  individuals 
not  personally  known  to  the  marketer 
and  thus  such  calls  are  more  likely  to  be 
unexpected  to  the  recipient  and  more 
voluminous.  Accordingly,  referrals  to 
persons  that  do  not  have  a  personal 
relationship  with  the  marketer  will  not 
fall  within  the  category  of  calls 
discussed  above. 

27.  We  also  decline  to  establish  an 
exemption  for  calls  made  to  set  "face-to- 
face"  appointments  per  se.  We  conclude 
that  such  calls  are  made  for  the  purpose 
of  encouraging  the  purchase  of  goods 
and  services  and  therefore  fall  within 
the  statutory  definidon  of  telephone 
solicitation.  We  find  no  reason  to 
conclude  that  such  calls  are  somehow 
less  intrusive  to  consumers  than  other 
commercial  telephone  solicitations.  The 
FTC  has  reviewed  this  issue  and 
reached  the  same  conclusion.  In 
addition,  we  decline  to  exempt  entities 
that  make  a"de  minimis"  number  of 
commercial  telemarketing  calls.  In 
contrast  to  Congress'  rationale  for 
exempting  nonprofit  organizations,  we 
believe  that  such  commercial  calls 
continue  to  be  unexpected  to  consumers 
even  if  made  in  low  numbers.  We  do  not 
believe  the  costs  to  access  the  national 
database  is  unreasonable  for  any  small 


business  or  entity  making  a  "de 
minimis"  number  of  calls. 

28.  In  response  to  the  Rules  and 
Regulations  Implementing  the 
Telephone  Consumer  Protection  Act  of 
1991,  Further  Notice  of  Proposed 
Rulemaking,  CG  Docket  No.  02-278, 
FCC  03-62  published  at  68  FR  16250, 
April  3,  2003  (FNPRM)  a  few 
commenters  contend  that  any  new  rules 
the  Commission  adopts  would  not  apply 
to  entities  engaged  in  the  business  of 
insurance,  because  such  rules  would 
conflict  with  the  McCarran-Ferguson 
Act.  The  McCarran-Ferguson  Act    • 
provides  that  "(tlhe  business  of 
insurance  *   *   *  shall  be  subject  to  the 
law  s  of  the  *   *   *  States  which  relate  to 
the  regulation  *   *   *  of  such  business." 
15  U.S.C.  1012(a).  The  McCarran- 
Ferguson  Act  further  provides  that  "Inlo 
Act  of  Congress  shall  be  construed  to 
invalidate,  impair,  or  supersede  any  law 
enacted  by  any  State  for  the  purpose  of 
regulating  the  business  of  insurance 
*   *   *  unless  such  Act  specifically 
relates  to  the  business  of  insurance."  15 
U.S.C.  1012(b).  American  Council  of 
Life  Insiuers  (ACLI)  explains  that 
insurers'  marketing  activities  are 
extensively  regulated  at  the  state  level. 
The  Commission's  proposal.  ACLI 
argues,  "intrudes  upon  the  insurance 
regulator)'  framework  established  by  the 
states"  and.  therefore,  should  not  be 
applicable  to  insurers  under  McCarran- 
Ferguson. 

29." The  McCarran-Ferguson  Act  does 
not  operate  to  exempt  insurance 
companies  wholesale  from  liability 
under  the  TCPA.  It  applies  only  when 
their  activities  constitute  the  "business 
of  insurance,"  the  state  has  enacted  laws 
"for  the  purpose  of  regulating"  the 
business  of  insurance,  and  the  TCPA 
would  "impair,  invalidate,  or 
supersede"  such  state  laws.  See  15 
U.S.C.  1012(b).  In  the  one  case  cited  by 
commenters  as  addressing  the  interplay 
between  McCarran-Ferguson  and  the 
TCPA,  a  federal  district  court  dismissed 
a  claim  brought  against  two  insurance 
companies  under  the  TCPA  for  sending 
unsolicited  facsimile  advertisements. 
The  Chair  King,  Inc.  v.  Houston  Cellular 
Corp.,  1995  WL  1760037  (S.D.  Tex. 
1995),  vacated  for  lack  of  subject  matter 
jurisdiction  131  F.3d  507  (5th  Cir.  1997). 
The  Chair  King  court  found  that  the 
TCPA  conflicted  with  a  Texas  law  that 
prohibited  untrue,  deceptive,  or 
misleading  advertising  by  insurers  and 
their  agents.  In  its  analysis,  the  court 
determined  that  insurance  advertising 
was  part  of  the  "business  of  insurance," 
and  that  the  Texas  law  in  question  was 
enacted  for  the  purpose  of  regulating  the 
business  of  insurance.  The  court  then 
concluded  that  because  the  TCPA 
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"prohibits  unsolicited  insurance 
advertising  by  acsimile  while  the  Texas 
[laws]  permit  [  uch)  advertising  *   *   * 
so  long  as  the  a  dvertisements  are 
truthful  and  nc  t  misleading."  the  TCPA 
conflicts  with  I  le  Texas  law  and  is 
preempted  unc  er  McCarran-Ferguson. 
See  47  U.S.C.  2 27(b)(1)(C)  and  (a)(4). 

30.  To  the  ex  tent  that  any  state  law 
regulates  the  "business  of  insurance" 
and  the  TCPA  i  s  found  to  "invalidate, 
impair,  or  supe  rsede"  such  state  law,  it 
is  possible  that  a  particular  activity 
involving  the  b  jsiness  of  insurance 
would  not  fall  '  vithin  the  reach  of  the 
TCPA.  Any  det  ;rmination  about  the 
applicability  of  McCarran-Ferguson, 
however,  requi  es  an  analysis  of  the 
particular  activ  ity  and  State  law 
regulating  it.  In  addition,  McCarran- 
Ferguson  apphi  !s  only  to  federal  statutes 
that  "invalidate ,  impair,  or  supersede" 
state  insurance  regulation.  Courts  have 
held  that  duplication  of  state  law 
prohibitions  by  a  federal  statute  do  not 
"invalidate,  im  )air,  or  supersede"  state 
laws  regulating  the  business  of 
insurance.  Nor  s  the  mere  presence  of 

a  regulatory  scl  eme  enough  to  show 
that  a  state  statute  is  "invalidated, 
impaired  or  sup  erseded." 

31.  We  believe  that  the  TCPA,  which 
was  enacted  to  )rotect  consumer 
privacy  interest  >,  is  compatible  with 
states'  regulator  y  interests.  In  fact,  the 
TCPA  permits  5  tates  to  enforce  the 
provisions  of  th  i  TCPA  on  behalf  of 
residents  of  the  r  State.  47  U.S.C. 
227(f)(1).  In  adc  ition,  we  believe  that 
uniform  applici  tion  of  the  national  do- 
not-call  registry'  to  all  entities  that  use 
the  telephone  tc  advertise  best  serves 
the  goals  of  the  TCPA.  To  exempt  the 
insurance  indus  by  from  liability  under 
the  TCPA  would  likely  confute 
consumers  and  nterfere  with  the 
protections  provided  by  Congress 
through  the  TCI  A.  Therefore,  to  the 
extent  that  the  c  peration  of  McCarran- 
Ferguson  on  the  TCPA  is  unclear,  we 
will  raise  this  issue  in  our  Report  to 
Congress  as  reqi  lired  by  the  Do-Not-Call 
Act. 

32.  We  conch  de  that  the  national  do- 
not-call  mechan  ism  established  by  the 
FTC  and  this  Cc  mmission  adequately 
takes  into  consii  leration  the  needs  of 
small  businesse   and  entities  that 
telemarket  on  a  ocal  or  regional  basis  in 
gaining  access  ti » the  national  database. 
As  required  by  ^  7  U.S.C.  227(c)(1)(C), 
we  have  consid<  red  whether  different 
procedures  shoi  Id  apply  for  local 
solicitations  anc  small  businesses.  We 
decline,  however,  to  exempt  such 
entities  from  the  national  do-not-call 
requirements.  G  ven  the  large  number  of 
entities  that  soli  :it  by  telephone,  and 
the  technologica  I  tools  that  allow  even 


small  entities  to  make  a  significant 
number  of  solicitation  calls,  we  believe 
that  to  do  so  would  undermine  the 
effectiveness  of  the  national  do-not-call 
rules  in  protecting  consumer  privacy 
and  create  consumer  confusion  and 
frustration.  In  so  doing,  we  conclude 
that  the  approach  adopted  herein 
satisfies  section  227(c)(4)'s  requirement 
Ihat  the  Conunission,  in  developing 
procedures  for  gaining  access  to  the 
database,  consider  the  different  needs  of 
telemarketers  conducting  business  on  a 
national,  regional.  State,  or  local  level 
and  develop  a  fee  schedule  for 
recouping  the  cost  of  such  database  that 
recognizes  such  differences.  The 
national  database  will  be  available  for 
purchase  by  sellers  on  an  area-code-by- 
area-code  basis.  The  cost  to  access  the 
database  will  vary  depending  on  the 
number  of  area  codes  requested.  Sellers 
need  only  purchase  those  area  codes  in 
which  the  seller  intends  to  telemarket. 
In  fact,  sellers  that  request  access  to  five 
or  fewer  area  codes  will  be  granted 
access  to  those  area  codes  at  no  cost.  We 
note  that  thirty-three  states  currently 
have  five  or  fewer  area  codes.  Thus, 
telemarketers  or  sellers  operating  on  a 
"local"  or  "regional"  basis  within  one  of 
these  thirty-three  states  will  have  access 
to  all  of  that  state's  national  do-not-call 
registrants  at  no  cost.  In  addition,  the 
national  database  will  provide  a  single 
number  lookup  feature  whereby  a  small 
number  of  telephone  numbers  can  be 
entered  on  a  web  page  to  determine 
whether  any  of  those  numbers  are 
included  on  the  national  registry.  We 
believe  this  fee  structure  adequately 
reflects  the  needs  of  regional 
telemarketers,  small  business  and  those 
marketing  on  a  de  minimis  level.  For 
these  reasons,  we  conclude  that  this 
approach  will  not  place  any 
unreasonable  costs  on  small  businesses. 
47  U.S.C.  227(c)(4){B)(iii). 

Section  227(c)(3)  Requirements 

33.  We  conclude  that  the  national  do- 
not-call  database  adopted  jointly  by  this 
Commission  and  the  FTC  satisfies  each 
of  the  statutory  requirements  outlined  in 
47  U.S.C.  227(c)(3)(A)  through  (c)(3)(L). 
We  now  discuss  each  such  requirement. 
Section  227(c)(3)(A)  requires  the 
Commission  to  specify  the  method  by 
which  an  entity  to  administer  the 
national  database  will  be  selected.  On 
August  2,  2002,  the  FTC  issued  a 
Request  for  Quotes  (RFQ)  to  selected 
vendors  on  GSA  schedules  seeking 
proposals  to  develop,  implement,  and 
operate  the  national  registry.  After 
evaluating  those  proposals,  the  FTC 
selected  a  competitive  range  of  vendors 
and  issued  an  amended  RFQ  to  those 
vendors  on  November  25,  2002.  After 


further  evaluation,  the  FTC  selected 
AT&T  Govenmient  Solutions  as  the 
successful  vendor  for  the  national  do- 
not-call  database  on  March  1,  2003. 
Congress  has  approved  the  necessary 
funding  for  implementation  of  the 
national  database. 

34.  Pursuant  to  sections  227(c)(3)(B) 
through  (c)(3)(C),  we  require  each 
common  carrier  providing  telephone 
exchange  service  to  inform  subscribers 
for  telephone  exchange  service  of  the 
opportunity  to  provide  notification  that 
such  subscriber  objects  to  receiving 
telephone  solicitations.  Each  telephone 
subscriber  shall  be  informed,  by  the 
common  carrier  that  provides  local 
exchange  service  to  that  subscriber,  of 
(i)  the  subscriber's  right  to  give  or 
revoke  a  notification  of  an  objection  to 
receiving  telephone  solicitations 
pursuant  to  the  national  database  and 
(ii)  the  methods  by  which  such  rights 
may  be  exercised  by  the  subscriber. 
Pursuant  to  section  227(c)(3)(C),  we 
conclude  that,  beginning  on  January  1, 
2004,  such  common  carriers  shall 
provide  an  annual  notice,  via  an  insert 
in  the  customer's  bill,  to  inform  their 
subscribers  of  the  opportunity  to  register 
or  revoke  registrations  on  the  national 
do-not-call  database.  Although  we  do 
not  specify  the  exact  description  or  form 
that  such  notification  should  take,  such 
notification  must  be  clear  and 
conspicuous.  At  a  minimum,  it  must 
include  the  toll-free  telephone  number 
and  Internet  address  established  by  the 
FTC  to  register  or  revoke  registrations 
on  the  national  do-not-call  database. 

35.  Section  227(c)(3)(D)  requires  the 
Commission  to  specify  the  methods  by 
which  registrations  shall  be  collected 
and  added  to  the  database.  Consumers 
will  be  able  to  add  their  telephone 
numbers  to  the  national  do-not-call 
registry  either  through  a  toll-free 
telephone  call  or  over  the  Internet. 
Consumers  who  choose  to  register  by 
phone  will  have  to  call  the  registration 
number  from  the  telephone  line  that 
they  wish  to  register.  Their  calls  will  be 
answered  by  an  Interactive  Voice 
Response  (IVR)  system.  The  consumers 
will  be  asked  to  enter  on  their  telephone 
keypad  the  telephone  number  from 
which  the  consumer  is  calling.  This 
number  will  be  checked  against  the  ANI 
that  is  transmitted  with  the  call.  If  the 
number  entered  matches  the  ANI,  then 
the  consumer  will  be  informed  that  the 
number  has  been  registered.  Consumers 
who  choose  to  register  over  the  Internet 
will  go  to  a  Web  site  dedicated  to  the 
registration  process  where  they  will  be 
asked  to  enter  the  telephone  number 
they  wish  to  register.  We  encourage  the 
FTC  to  notify  consumers  in  the  IVR 
message  that  the  national  registrj'  will 
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prevent  most,  but  not  all,  telemarketing 
calls.  Specifically,  we  believe 
consumers  should  be  informed  that  the 
do-not-call  registry  does  not  apply  to 
tax-exempt  nonprofit  organizations  and 
companies  with  whom  consumers  have 
an  established  business  relationship. 
The  effectiveness  and  value  of  the 
national  registry'  depends  largely  on  an 
informed  public.  Therefore,  we  also 
intend  to  emphasize  in  our  educational 
materials  and  on  our  Web  site  the 
purpose  and  scope  of  the  new  rules. 

36.  Section  227(c)(3)(E)  prohibits  any 
residential  subscriber  from  being 
charged  for  giving  or  revoking 
notification  to  be  included  on  the 
national  do-not-call  database. 
Consumers  may  register  or  revoke  do- 
not-call  requests  either  by  a  toll-free 
telephone  call  or  over  the  Internet.  No 
charge  will  be  imposed  on  the 
consumer.  Section  227(c)(3)(F)  prohibits 
any  person  from  making  or  transmitting 
a  telephone  solicitation  to  the  telephone 
number  of  any  subscriber  included  on 
the  national  database.  Subject  to  the 
exemptions,  we  adopt  rules  herein  that 
will  prohibit  telephone  solicitations  to 
those  consumers  that  have  registered  on 
the  national  database.  See  also  16  CFR 
310.4(b)(l)(iii)(B). 

37.  Section  227(c)(3)(G)  requires  the 
Commission  to  specif^'  (i)  the  methods 
by  which  any  person  deciding  to  make 
telephone  solicitations  will  obtain 
access  to  the  database,  by  area  code  or 
local  exchange  prefix,  and  (ii)  the  costs 
to  be  recovered  from  such  persons. 
Section  227(c)(3)(H)  requires  the 
Commission  to  specify  the  methods' for 
recovering,  from  the  persons  accessing 
the  database,  the  costs  involved  in  the 
operations  of  the  database.  To  comply 
with  the  national  do-not-call  rules, 
telemarketers  must  gain  access  to  the 
telephone  numbers  in  the  national  ^ 
database.  Telemarketers  will  have 
access  to  the  national  database  by  means 
of  a  fully-automated,  secure  Web  site 
dedicated  to  providing  information  to 
these  entities.  The  first  time  a 
telemarketer  accesses  the  system,  the 
company  will  be  asked  to  provide 
certain  limited  i dent ifj'ing  information, 
such  as  name  and  address,  contact 
person,  and  contact  person's  telephone 
number  and  address.  If  a  telemarketer  is 
accessing  the  registry  on  behalf  of  a 
client  seller,  the  telemarketer  will  also 
need  to  identify'  that  client.  When  a 
telemarketer  first  submits  an  application 
to  access  registry  information,  the 
company  will  be  asked  to  specify  the 
area  codes  they  want  to  access.  An 
annual  fee  will  be  assessed  based  upon 
the  number  of  area  codes  requested.  The 
FTC  has  proposed  that  sellers  be 
charged  $29  per  area  code  with  a 


maximum  annual  fee  of  S7,250  for 
access  to  the  entire  national  database.- 
Sellers  may  request  access  to  five  or  less 
area  codes  for  free.  Each  entity  on 
whose  behalf  the  telephone  solicitation 
is  being  made  must  pay  this  fee  via 
credit  card  or  electronic  funds  transfer. 
After  payment  is  processed,  the 
telemarketer  will  be  given  an  account 
number  and  permitted  to  access  the 
appropriate  portions  of  the  registry. 
Telemarketers  will  be  permitted  to 
access  the  registry  as  often  as  they  wish 
for  no  additional  cost,  once  the  armual 
fee  is  paid. 

38.  Section  227(c)(3)(I)  requires  the 
Commission  to  specif}'  the  frequency 
with  which  the  national  database  will 
be  updated  and  specif}'  the  method  by 
which  such  updates  will  take  effect  for 
purposes  of  compliance  with  the  do-not- 
call  regulations.  Because  the  registration 
process  will  be  completely  automated, 
updates  will  occur  continuously. 
Consumer  registrations  will  be  added  to 
the  registry  at  the  same  time  they 
register — or  at  least  within  a  few  hours 
after  they  register.  The  safe  harbor 
provision  requires  telemarketers  to 
employ  a  version  of  the  registry 
obtained  not  more  than  three  months 
before  any  call  is  made.  Thus, 
telemarketers  will  be  required  to  update 
their  lists  at  least  quarterly.  Instead  of 
making  the  list  available  on  specific 
dates,  the  registry  will  be  available  for 
downloading  on  a  constant  basis  so  that 
telemarketers  can  access  the  registry'  at 
any  time.  As  a  result,  each 
telemarketer's  three-month  period  may 
begin  on  different  dates.  Appropriate 
state  and  federal  regulators  will  be 
capable  of  verifying  when  the 
telemarketer  last  accessed  the  list.  In 
addition,  the  administrator  will  check 
all  telephone  numbers  in  the  do-not-call 
registry  each  month  against  national 
databases,  and  those  numbers  that  have 
been  disconnected  or  reassigned  will  be 
removed  from  the  registry.  We 
encourage  parties  that  may  have  specific 
recommendations  on  ways  to  improve 
the  overall  accuracy  of  the  database  in 
removing  disconnected  and  reassigned 
telephone  numbers  to  submit  such 
proposals  to  our  attention  and  to  the 
FTC  directly. 

39.  Section  227(c)(3)(J)  requires  that 
the  Commission's  regulations  be 
designed  to  enable  states  to  use  the 
database  for  purposes  of  administering 
or  enforcing  state  law.  In  fact,  47  U.S.C. 
227(e)(2)  prohibits  states  from  using  any 
database  that  does  not  include  the  part 
of  the  national  database  that  relates  to 
such  state.  Section  227(c)(3)(K) 
prohibits  the  use  of  the  database  for  any 
purpose  other  than  compliance  with  the 
do-not-call  rules  and  any  such  state  law 


and  requires  the  Commission  to  specify 
methods  for  protection  of  the  privacy 
rights  of  persons  whose  numbers  are 
included  in  such  database.  Consistent 
with  the  determination  of  the  FTC,  we 
conclude  that  any  law  enforcement 
agency  that  has  responsibility  to  enforce 
federal  or  state  do-not-call  rules  or 
regulations  will  be  permitted  to  access 
the  appropriate  information  in  the 
national  registry.  This  information  will 
be  obtained  through  a  secure  Internet 
Web  site.  Such  law  enforcement  access 
to  data  in  the  national  registry  is^critical 
to  enable  state  Attorneys  General,  public 
utility  commissions  or  an  official  or 
agency  designated  by  a  state,  and  other 
appropriate  law  enforcement  officials  to 
gather  evidence  to  support  enforcement 
of  the  do-not-call  rules  under  the  state 
and  federal  law.  In  addition,  we  have 
imposed  restrictions  on  the  use  of  the 
national  list.  Consistent  with  the  FTC's 
determination,  we  have  concluded  that 
no  person  or  entity  may  sell.  rent,  lease, 
purchase,  or  use  the  national  do-not-call 
database  for  any  purpose  except 
compliance  with  section  227  and  any 
such  state  or  federal  law  to  prevent 
telephone  solicitations  to  telephone 
numbers  on  such  list.  We  specifically 
prohibit  any  entity  from  purchasing  this 
list  from  any  entity  other  than  the 
national  do-not-call  administrator  or 
dispensing  the  list  to  any  entity  that  has 
not  paid  the  required  fee  to  the 
administrator.  "The  only  information  that 
will  be  made  available  to  telemarketers 
is  the  telephone  number  of  consumers 
registered  on  the  list.  Given  the 
restrictions  imposed  on  the  use  of  the 
national  database  and  the  limited 
amount  of  information  provided,  we 
believe  that  adequate  privacy 
protections  have  been  established  for 
consumers. 

40.  Section  227(c)(3)(L)  requires  each 
common  carrier  providing  services  to 
any  person  for  the  purpose  of  making  - 
telephone  solicitations  ta  notify  such 
person  of  the  requirements  of  the 
national  do-not-call  rules  and  the 
regulations  thereunder.  We  therefore 
require  common  carriers,  beginning 
January  1.  2004.  to  make  a  one-time 
notification  to  any  person  or  entity 
making  telephone  solicitations  that  is 
served  by  that  carrier  of  the  national  do- 
not-call  requirements.  We  do  not  specify 
the  exact  description  or  form  that  such 
notification  should  take.  At  a  minimum, 
it  must  include  a  citation  to  the  relevant 
federal  do-not-call  rules  as  set  forth  in 
47  CFR  64.1200  and  16  CFR  part  310, 
respectively.  Although  we  recognize 
that  carriers  may  nut  be  capable  of 
identifying  every  person  or  entity 
engaged  in  telephone  solicitations 
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Constitutional,  ty 

41.  We  cone  ude  that  a  national  do- 
not-call  registr  r  is  consistent  with  the 
First  Amendm  tnt.  We  believe,  like  the 
FTC,  that  our  r  ?gulations  satisfy  the 
criteria  set  fort  i  in  Central  Hudson  Gas 
&■  Elec.  V.  Pub.  Sen/.  Comm.  ofN.Y.,  in 
which  the  Sup  erne  Court  established 
the  applicable  malytical  framework  for 
determining  th3  constitutionality  of  a 
regulation  of  c(  (mmercial  speech. 
Central  Hudso.  i  Gas  &■  Elec.  v.  Pub. 


Serv.  Comm.  o 


A^.y..447U.S.  557 


(1980).  See  Kaihryn  Moserv.  Federal 
Communications  Commission,  46  F.3d 
970  (9th  Cir.  1<  95)  [Moser)  cert,  denied. 
515  U.S.  1161  1 1995)  (upholding  ban  on 
prerecorded  tel  ephone  calls);  State  of 
Missouri  v.  Aw  erican  Blast  Fax,  323 
F.3d  649  (8th  Cir.  2003)  (American  Blast 
■  Fax),  pet.  for  rt  hearing  pending 
(upholding  bar  on  unsolicited  fax 
advertising)  an  1  Destination  Ventures  v. 
Federal  Comm  tnications  Commission. 
46  F.3d  54  (9th  Cir.  1995)  [Destination 
Ventures)  (uph  aiding  ban  on  unsolicited 
fax  advertising  .  Our  conclusion  is  also 
consistent  with  every  Court  of  Appeals 
decision  that  h;  is  considered  First 
Amendment  ch  allenges  to  the  TCPA. 

42.  Under  thi  i  framework  established 
in  Central  Hud  !on,  a  regulation  of 
commercial  sp(  ech  will  be  found 
compatible  wit  i  the  First  Amendment  if 
(1)  there  is  a  su  jstantial  government 
interest;  (2)  the  regulation  directly 
advances  the  si  bstantial  government 
interest;  and  (3  the  proposed 
regulations  are  [lot  more  extensive  than 
necessary  to  sei  ve  that  interest.  Central 
Hudson.  447  U  S.  at  566.  Specifically, 
the  Court  founr  that  "(flor  commercial 
speech  to  come  within  the  First 
Amendment,  it  at  least  must  concern 
lawful  activity  md  not  be  misleading. 
Next,  it  must  b(  determined  whether  the 
asserted  govern  mental  interest  to  be 
served  by  the  r(  striction  on  commercial 
speech  is  substiintial.  If  both  inquiries 
yield  positive  aiswers,  it  must  then  be 
decided  whethi  r  the  regulation  directly 
advances  the  gc  vernmental  interest 
asserted,  and  w  lether  it  is  not  more 
extensive  than  s  necessary  to  serve  that 
interest."  Id.  at  557.  Under  the  first 
prong,  we  find  hat  there  is  a  substantial 
governmental  ii  iterest  in  protecting 
residential  priv  icy.  The  Supreme  Court 
has  "repeatedly  held  that  individuals 
are  not  requirec  to  welcome  unwanted 


speech  into  their  homes  and  that  the 
government  may  protect  this  freedom." 
Frisbyv.  Schultz,  487  U.S.  474,  485.  See 
also  Federal  Communications 
Commission  v.  Pacifica  Foundation,  438 
U.S.  726,  748  (19781  TUln  the  privacy 
of  the  home,  *   *   *  the  individual's 
right  to  be  left  alone  plainly  outweighs 
the  First  Amendment  rights  of  an 
intruder."). 

43.  In  particular,  the  government  has 
an  interest  in  upholding  the  right  of 
residents  to  bar  unwanted  speech  from 
their  homes.  In  Rowan  v.  United  States 
Post  Office,  the  Supreme  Court  upheld 
a  statute  that  permitted  a  person  to 
require  that  a  mailer  remove  his  name 
from  its  mailing  lists  and  stop  all  future 
mailings  to  the  resident: 

The  Court  has  traditionally  respected  the 
right  of  a  householder  to  bar,  by  order  or 
notice,  sohcitors.  hawkers,  and  peddlers  from 
his  property.  In  this  case  the  mailer's  right  to 
communicate  is  circumscribed  only  by  an 
affirmative  act  of  the  addressee  giving  notice 
that  he  wishes  no  further  mailings  from  that 
mailer.  *   '   *  In  effect.  Congress  has  erected 
a  wall — or  more  accurately  permits  a  citizen 
to  erect  a  wall — that  no  advertiser  may 
penetrate  without  his  acquiescence. 

Rowan  v.  United  States  Post  Office,  397 
U.S.  728  at  737-738  (1970). 

44.  Here,  the  record  supports  that  the 
government  has  a  substantial  interest  in 
regulating  telemarketing  calls.  In  1991, 
Congress  held  numerous  hearings  on 
telemarketing,  finding,  among  other 
things,  that  *[m]ore  than  300.000 
solicitors  call  more  than  18,000.000 
Americans  every  day"  and 
"(ulnrestricted  telemarketing  can  be  an 
intrusive  invasion  of  privacy  and.  when 
an  emergency  or  medical  assistance 
telephone  line  is  seized,  a  risk  to  public 
safety."  Our  record,  like  the  FTC's, 
demonstrates  that  telemarketing  calls 
are  even  more  of  an  invasion  of  privacy 
than  they  were  in  1991.  The  number  of 
daily  calls  has  increased  five  fold  (to  an 
estimated  104  million),  due  in  part  to 
the  use  of  new  technologies,  such  as 
predictive  dialers.  An  overwhelming 
number  of  consumers  in  the 
approximately  6,500  commenters  in  this 
proceeding  support  the  adoption  and 
implementation  of  a  national  do-not-call 
registry.  In  addition  to  citing  concerns 
about  the  numerous  and  ever-increasing 
number  of  calls,  they  complain  about 
the  inadequacies  of  the  company- 
specific  approach,  the  burdens  of  such 
calls  on  the  elderly  and  people  with 
disabilities,  and  the  costs  of  acquiring 
tecfmologies  to  reduce  the  number  of 
unwanted  calls.  Accordingly,  we  believe 
that  the  record  demonstrates  that 
telemarketing  calls  are  a  substantial 
invasion  of  residei^al  privacy,  and 


regulations  that  address  this  problem 
serve  a  substantial  government  interest. 

45.  Under  Central  Hudson's  second 
prong,  we  find  that  the  Commission's 
regulations  directly  advance  the 
substantial  government  interest.  Under 
this  prong,  the  government  must 
demonstrate  that  "the  harms  it  recites 
are  real  and  that  its  restriction  will  in 
fact  alleviate  them  to  a  material  degree." 
Florida  Bar  v.  Went  For  It,  Inc.,  515  U.S. 
618.  626  (1995)  (citations  omitted).  It 
may  justify  the  restrictions  on  speech 
"based  solely  on  history,  consensus,  and 
"simple  conunon  sense.  "  Id.  at  628 
(citation  omitted).  Creating  and 
implementing  a  national  do-not-call 
registry  will  directly  advance  the 
government's  interest  in  protecting 
residential  privacy  from  unwanted 
telephone  solicitations.  Congress, 
consumers,  state  governments  and  the 
FTC  have  reached  the  same  conclusion. 
The  history  of  state  administered  do- 
not-call  lists  demonstrates  that  such  do- 
not-call  programs  have  a  positive  impact 
on  the  ability  of  many  consumers  to 
protect  their  privacy  by  reducing  the 
number  of  unwanted  telephone 
solicitations  that  they  receive  each  day. 
Congress  has  reviewed  the  FTC's 
decision  to  establish  a  national  do-not- 
call  list  and  concluded  that  the  do-not- 
call  initiative  will  provide  significant 
benefits  to  consumers  throughout  the 
United  States.  We  reject  the  arguments 
that  because  our  do-not-call  registry 
provisions  do  not  apply  to  tax-exempt 
nonprofit  organizations,  our  regulations 
do  not  directly  and  materially  advance 
the  government  interest  of  protecting 
residential  privacy.  "Government  [need 
not]  make  progress  on  every  front  before 
it  can  make  progress  on  any  front." 
United  States  v.  Edge  Broadcasting 
Company.  509  U.S.  418,  434  (1993).  See 
also  Moser  V.  FCC,  46  F.3d  at  975 
("Congress  may  reduce  the  volume  of 
telemarketing  calls  without  completely 
eliminating  the  calls."). 

46.  We  believe  that  the  facts  here  are 
easily  distinguishable  from  those  in 
Rubin  V.  Coors  Brewing  Company,  514 
U.S.  476  (1995)  and  City  of  Cincinnati 
V.  Discovery  Network,  507  U.S.  410 
(1993).  In  Coors,  the  Court  struck  down 
a  prohibition  against  disclosure  of 
alcoholic  content  on  labels  or  in 
advertising  that  applied  to  beer  but  not 
to  wine  or  distilled  spirits,  finding  that    ' 
"the  irrationality  of  this  unique  and 
puzzling  regulator^'  framework  ensures 
that  the  labeling  ban  will  fail  to  achieve 
(the  Government's  interest  in  combating 
strength  wars.]"  In  Discovery  Network, 
the  Coinl  struck  down  an  ordinance 
which  banned  62  newsracks  containing 
commercial  publications  but  did  not 
ban  1,500-2,000  newsracks  containing 
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newspapers,  finding  that  "the 
distinction  bears  no  relationship 
whatsoever  to  the  particular  [aesthetic] 
interests  that  the  city  has  asserted." 
Here,  Congress'  decision  to  exclude  tax- 
exempt  nonprofit  organizations  from  the 
definition  of  telemarketing  in  the  TCPA 
was  both  rational  and  related  to  its 
interest  in  protecting  residential 
privacy.  The  House  Report  finds  that 
"the  record  suggests  that  most 
unwanted  telephone  solicitations  are 
commercial  in  nature.  *   *   *  [Tjhe 
Committee  also  reached  the  conclusion, 
based  on  the  evidence,  that  "  calls  [from 
tax-exempt  nonprofit  organizations]  are 
less  intrusive  to  consumers  because  they 
are  more  expected.  Consequently,  the 
two  main  sources  of  consumer  problems 
"  high  volume  of  solicitations  and 
unexpected  solicitations — are  not 
present  in  solicitations  by  nonprofit 
organizations."  H.R.  Rep.  No.  102-317, 
at  16  (1991). 

47.  Commenters  in  our  record  also 
express  the  concern  that  subjecting  fax- 
exempt  nonprofit  organizations  to  the 
national  do-not-call  requirements  maj' 
sweep  too  broadly  because  it  would 
prompt  some  consumers  to  accept 
blocking  of  non-commercial,  charitable 
calls  to  which  they  might  not  otherwise 
object  as  an  undesired  effect  of 
registering  on  the  national  database  to 
stop  unwanted  commercial  solicitation 
calls.  Both  the  Eighth  and  the  Ninth 
Circuits  in  American  Blast  Fax  and 
Destination  Ventures  found  that  the 
provisions  of  the  TCPA,  which  bans 
unsolicited  commercial  faxes  but  not 
non-commercial  faxes,  directly  advance 
a  substantial  government  interest,  and 
we  believe  that  the  same  distinction 
may  be  applied  to  the  national  do-not- 
call  registry. 

48.  We  find  under  the  third  prong  of 
the  Central  Hudson  test  that  our 
proposed  regulations  are  not  more 
extensive  than  necessary  to  protect 
residential  privacy.  The  Supreme  Court 
has  made  clear  that  with  lespect  to  this 
prong,  "the  differences  between 
commercial  speech  and  noncommercial 
speech  are  manifest."  Florida  Bar,  515 
U.S.  618,  632,  The  Court  held  that: 

ITjhe  least  restrictive  means  test  has  no 
role  in  the  commercial  speech  context.  What 
our  decisions  require,  instead,  is  a  fit 
between  the  legislature's  ends  and  the  means 
chosen  to  accomplish  those  ends,  a  fit  that 
is  not  necessarily  perfect,  but  reasonable;  that 
represents  not  necessarily  the  single  best 
disposition  but  one  whose  scope  is  in 
proportion  to  the  interest  served  *   *   *  |T]he 
existence  of  numerous  and  obvious  Jess- 
burdensome  alternatives  to  the  restriction  on 
commercial  speech  is  certainly  a  relevant 
consideration  in  determining  whether  the  fit 
between  the  ends  and  means  is  reasonable. 


In  Florida  Bar,  the  Supreme  Court 
foimd  that  a  prohibition  against  lawyers 
using  direct  mail  to  solicit  personal 
injury  or  v\Tongful  death  clients  within 
30  days  of  an  accident  was  not  more 
extensive  than  necessar\'  to  "protect 
*   *   *  the  privacy  and  tranquility  of 
personal  injury  victims  and  their  loved 
ones  against  intrusive,  unsolicited 
contact  by  lawyers."  Id.  at  624. 
Similarly,  the  Ninth  Circuit  has  found 
that  the  TCPA's  ban  on  prerecorded 
telemarketing  calls  constitutes  a 
"reasonable  fit"  with  the  government's 
legitimate  interest  in  protecting 
residential  privacy.  Moser,  46  F,3d  at 
975. 

49.  Here,  we  find  that  our  regulations 
meet  the  requirements  of  Central 
Hudson's  third  prong.  Pursuant  to  our 
regulations,  we  adopt  a  single,  national 
do-not-call  database  that  we  will  enforce 
jointly  with  the  FTC.  Our  rules  mandate 
that  common  carriers  providing 
telephone  exchange  service  shall  inform 
their  subscribers  of  their  right  to  register 
on  the  database  either  through  a  toll-free 
telephone  call  or  over  the  Internet. 
Furthermore,  telemarketers  and  sellers 
must  gain  access  to  telephone  numbers 
in  the  national  database  and  will  be  able 
to  do  so  by  means  of  a  fully  automated, 
secure  Web  site  dedicated  to  providing 
information  to  these  entities.  In 
addition,  sellers  will  be  assessed  an 
annual  fee  based  upon  the  number  of 
area  codes  they  want  to  assess,  with  the 
maximum  annual  fee  capped  at  S7.250. 
Our  rules  also  provide  that  the  national 
database  will  be  updated  continuously, 
and  telemarketers  must  update  their 
lists  quarterly.  We  find  that  our 
regulations  are  a  reasonable  fit  between 
the  ends  and  means  and  are  not  as 
restrictive  as  the  bans  upheld  in  the 
cases  cited.  In  Florida  Bar.  the  Supreme 
Court  upheld  an  absolute  ban  against 
lawyers  using  direct  mail  to  solicit 
personal  injury  or  wrongful  death 
clients  within  30  days  of  an  accident. 
Similarly,  the  Ninth  Circuit  has  uphold 
the  TCPAs  absolute  ban  on  prerecorded 
telemarketing  calls,  and  both  the  Eighth 
and  Ninth  Circuit  have  upheld  the 
TCPA's  absolute  ban  on  unsolicited 
faxes.  Here,  our  regulations  do  not 
absolutely  ban  telemarketing  calls.  • 
Rather,  they  provide  a  mechanism  by 
which  individual  consumers  may 
choose  not  to  receive  telemarketing 
calls.  We  also  note  that  there  are  many 
other  ways  available  to  market  products 
to  consumers,  such  as  newspapers, 
television,  radio  advertising  and  direct 
mail.  See  Florida  Bar,  515  U.S.  at  633- 
34.  In  addition,  there  simply  are  not 
"numerous  and  obvious  less- 
burdensome  alternatives"  to  the 


national  do-not-call  registry.  The  record 
clearly  demonstrates  widespread 
consumer  dissatisfaction  both  with  the 
effectiveness  of  the  ciurent  company- 
specific  rules  that  are  currently  in  place 
and  the  effectiveness  and  expense  of 
certain  technological  alternatives  to 
reduce  telephone  solicitations.  We  also 
note  that  many  of  the  "burdens"  of  the 
national  do-not-call  registry — issues 
concerning  its  costs,  accuracy,  and 
privacy — have  been  addressed  by 
advances  in  computer  technology  and 
software  over  the  last  ten  years.  "Thus, 
we  find  that  our  regulations 
implementing  the  national  do-not-call 
registry  are  consistent  with  the  First 
Amendment  and  the  framework 
established  in  Central  Hudson. 

50.  Furthermore,  we  reject  the 
arguments  that  the  Central  Hudson 
framework  is  not  appropriate  and  that 
strict  scrutiny  is  required  because  the 
regulations  implementing  the  national 
do-not-call  list  are  content-based,  due  to 
the  TCPA's  exemptions  for  non-profit 
organizations  and  established  business 
relationships.  For  support,  commenters 
cite  to  Discover},'  Network,  507  U.S.  410. 
in  which  the  Court  struck  down 
Cincinnati's  ordinance  which  banned 
newsracks  containing  commercial 
publications  but  did  not  ban  newsracks 
containing  newspapers.  The  Court 
found  that  the  regulation  could  neither 
be  justified  as  a  restriction  on 
commercial  speech  under  Central 
Hudson,  nor  could  it  be  upheld  as  a 
valid  time,  place,  or  manner  restriction 
on  protected  speech.  Citv  of  Cincinnati 
V.  Discover\'  Network  Inc.  et  al..  507  U.S. 
410  at  430  (1993).  The  Court  explained 
that  "the  government  may  impose 
reasonable  restrictions  on  the  time, 
place  or  manner  of  engaging  in 
protected  speech  provided  that  they  are 
adequately  justified  "without  reference 
to  the  content  of  the  regulated  speech'." 
Id.  at  428  (citation  omitted).  In  this  case, 
the  Court  held  that  the  City's  ban  which 
covered  commercial  publications  but 
not  newspapers  was  content-based.  Id. 
at  429.  "It  is  the  absence  of  a  neutral 
justification  for  its  selective  ban  on 
newsracks  that  prevents  the  city  from 
defending  its  newsrack  policy  as 
content  neutral.    Id.  at  429-30. 

51.  Here,  however,  there  was  a  neutral 
justification  for  Congress'  decision  to 
exclude  non-profit  organizations. 
Congress  found  that  "the  two  sources  of 
consumer  problems — high  volume  of 
solicitations  and  unexpected 
solicitations — are  not  present  in 
solicitations  by  nonprofit 
organizations."  H.R.  Rep.  No.  102-317, 
at  16  (1991).  Congress  also  made  a 
similar  finding  with  respect  to 
solicitations  based  on  established 
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call  rules.  In  fact,  the  TCPA  specifically 
outlines  a  role  for  the  states  in  this 
process.  See  47  U.S.C.  227(e)  and  (f).  In 
an  effort  to  reconcile  the  state  and 
federal  roles,  we  have  conducted  several 
meetings  with  the  states  and  FTC.  We 
expect  such  coordination  to  be  ongoing 
in  an  effort  to  promote  the  continued 
effectiveness  of  the  national  do-not-call 
program.  We  clarify  the  respective 
governmental  roles  in  this  process 
under  the  TCPA.  We  intend  to  develop 
a  Memorandum  of  Understanding  with 
the  FTC  in  the  near  futiu-e  outlining  the 
respective  federal  responsibilities  under 
the  national  do-not-call  rules.  We  note 
that  a  few  commenters  have  expressed 
concern  that  the  FTC  and  this 
Commission  may  adopt  separate 
national  do-not-call  lists.  We  reiterate 
here  that  there  will  be  only  one  national 
database. 

54.  Use  of  a  Single  Database.  We 
conclude  that  the  use  of  a  single 
national  do-not-call  database, 
administered  by  the  vendor  selected  by 
the  FTC,  will  ultimately  prove  the  most 
efficient  and  economical  means  for 
consumer  registrations  and  access  by 
telemarketers  and  regulators.  The 
establishment  of  a  single  database  of 
registrants  will  allow  consumers  to 
register  their  requests  not  to  be  called  in 
a  single  transaction  with  one 
governmental  agency.  In  addition, 
telemarketers  may  access  consumer 
registrations  for  purposes  of  compliance 
with  the  do-rtot-call  rules  through  one 
visit  to  a  national  database.  This  will 
substantially  alleviate  the  potential  for 
consumer  confusion  and  administrative 
burden  on  telemarketers  that  would 
exist  if  required  to  access  multiple 
databases.  In  addition,  we  note  that 
section  227(e)(2)  prohibits  states,  in 
regulating  telephone  solicitations,  from 
using  any  database,  list,  or  list  system 
that  does  not  include  the  part  of  such 
single  national  database  that  relates  to 
that  state.  Thus,  pursuant  to  this 
requirement,  any  individual  state  do- 
not-call  database  must  include  all  of  the 
registrants  on  the  national  database  for 
that  state.  We  determine  that  the 
administrator  of  the  national  database 
shall  make  the  numbers  in  the  database 
available  to  the  states  as  required  by  the 
TCPA. 

55.  We  believe  the  most  efficient  way 
to  create  a  single  national  database  will 
be  to  download  the  existing  state 
registrations  into  the  national  database. 
The  FTC  has  indicated  that  the  national 
database  is  designed  to  allow  the  states 
to  download  into  the  national  registry — 
at  no  cost — the  telephone  numbers  of 
consumers  that  have  registered  with 
their  state  do-not-call  lists.  We  believe 
that  consumers,  telemarketers,  and 


regulators  will  benefit  from  the 
efficiencies  derived  from  the  creation  of 
a  single  do-not-call  database.  We 
encoiu^ge  states  to  work  diligently 
toward  this  goal.  We  recognize  that  a 
reasonable  transition  period  may  be 
required  to  incorporate  the  state 
registrations  in  a  few  states  into  the 
national  database.  We  therefore  adopt 
an  18-month  transition  period  for  states 
to  download  their  state  lists  into  the 
national  database.  Having  an  18-month 
transition  period  will  allow  states  that 
do  not  have  full-time  legislatures  to 
complete  a  legislative  cycle  and  create 
laws  that  would  authorize  the  use  of  a 
national  list.  In  addition,  this  transition 
period  is  consistent  with  the  amount  of 
time  that  the  FTC  anticipates  it  would 
take  to  incorporate  the  states'  lists  into 
the  national  database.  Although  we  do 
not  preempt  or  require  states  to 
discontinue  the  use  of  their  own 
databases  at  this  time,  once  the  national 
do-not-call  registry  goes  into  effect, 
states  may  not,  in  their  "regulation  of 
telephone  solicitations,  require  the  use 
of  any  database,  list,  or  listing  system 
that  does  not  include  the  part  of  (the 
national  do-not-call  registry]  that  relates 
to  [each]  State."  See  47  U.S.C.  227(e)(2). 
We  believe  that  there  are  significant 
advantages  and  efficiencies  to  be 
derived  from  the  creation  and  use  of  a 
single  database  for  all  parties,  including 
states,  and  we  strongly  encourage  states 
to  assist  in  this  effort.  The  Commission 
intends  to  work  diligently  with  the 
states  and  FTC  in  an  effort  to  establish 
a  single  do-not-call  database. 

56.  Interplay  of  State  and  Federal  Do- 
Not-Call  Regulations.  In  the  Rules  and 
Regulations  Implementing  the 
Telephone  Consumer  Protection  Act  of 
1991,  Notice  of  Proposed  Rulemaking 
and  Memorandum  Opinion  and  Order, 
17  FCC  Red  17459.  CO  Docket  No.  02- 
278  and  CC  Docket  No.  92-90  (2002) 
(2002  Notice),  we  generally  raised  the 
issue  of  the  interplay  of  state  and  federal 
do-not-call  statutes  and  regulations.  In 
response,  several  parties  argued  that 
state  regulations  must  or  should  be 
preempted  in  whole,  or  at  least  in  part, 
and  several  other  parties  argued  that  the 
Commission  cannot  or  should  not 
preempt.  For  example,  several  industry 
commenters  contend  that  the  TCPA 
provides  the  Commission  with  the 
authority  to  preempt  state  do-not-eall 
regulations.  These  commenters  contend 
that  Congress  intended  the  TCPA  to 
occupy  the  field  or.  at  the  very  least, 
intended  to  preempt  state  regulation  of 
interstate  telemarketing.  Many  state  and 
consumer  commenters  note,  however, 
that  the  TCPA  contemplates  a  rgle  for 
the  states  in  regulating  telemarketing 
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and  specifically  prohibits  preemption  of 
state  law  in  certain  instances.  States  and 
consumers  note  that  state  do-not-eall 
regulations  have  been  a  successful 
initiative  in  protecting  consumer 
privacy  rights.  In  addition,  several 
commenters  note  the  importance  oi 
federal  and  state  cooperation  in 
enforcing  the  national  do-not-call 
regulations.  The  record  also  indicates 
that  states  have  historically  enforced 
their  own  state  statutes  within,  as  well 
as  across  state  lines.  The  statute  also 
contains  a  savings  clause  for  state 
proceedings  to  enforce  civil  or  criminal 
statutes,  and  at  least  one  federal  court 
has  found  that  the  TCPA  does  not 
preempt  state  regulation  of  autodialers 
that  are  not  in  actual  conflict  with  the 
TCPA.  Van  Bergen  v.  Minnesota,  59 
F.3d  1541,  1547-48  (8th  Cir.  1995). 

57.  The  main  area  of  difference 
between  the  state  and  federal  do-not-call 
programs  relates  to  the  exemptions 
created  from  the  respective  do-not-call 
regulations.  Some  state  regulations  are 
less  restrictive  by  adopting  exemptions 
that  are  not  recognized  under  federal 
law.  For  example,  some  states  have 
adopted  exemptions  for  insurance 
agents,  newspapers,  or  small  businesses. 
In  addition,  a  few  states  have  enacted 
laws  that  are  more  restrictive  than  the 
federal  regulations  by  not  recognizing 
federal  exemptions  such  as  the 
established  business  relationship.  Most 
states,  however,  exempt  nonprofit 
organizations  and  companies  with 
whom  the  consumer  has  an  established 
business  relationship  in  some  manner 
consistent  with  federal  regulations. 

58.  At  the  outset,  we  note  that  many 
states  have  not  adopted  any  do-not-call 
rules.  The  national  do-not-call  rules  will 
govern  exclusively  in  these  states  for 
both  intrastate  and  interstate  telephone 
solicitations.  Pursuant  to  47  U.S.C. 
227(f)(1),  all  states  have  the  ability  to 
enforce  violations  of  the  TCPA, 
including  do-not-call  violations,  in 
federal  district  court.  Thus,  we  conclude 
that  there  is  no  basis  for  conflict 
regarding  the  application  of  do-not-call 
rules  in  those  states  that  have  not 
adopted  do-not-call  regulations. 

59.  For  those  states  mat  have  adopted 
do-not-call  regulations,  we  make  the 
following  determinations.  First,  we 
conclude  that,  by  operation  of  general 
conflict  preemption  law,  the  federal 
rules  constitute  a  floor,  and  therefore 
would  supersede  all  less  restrictive  state 
do-not-call  rules.  We  believe  that  any 
such  rules  would  frustrate  Congress' 
purposes  and  objectives  in  promulgating 
the  TCPA.  Specifically,  application  of 
less  restrictive  state  exemptions  directly 
conflicts  with  the  federal  objectives  in 
protecting  consumer  privacy  rights 


under  the  TCPA.  Thus,  telemarketers 
must  comply  with  the  federal  do-not- 
call  rules  even  if  the  state  in  which  they 
are  telemarketing  has  adopted  an 
otherwise  applicable  exemption. 
Because  the  "TCPA  applies  to  both 
intrastate  and  interstate 
communications,  the  minimum 
requirements  for  compliance  are 
therefore  uniform  throughout  the 
nation.  We  believe  this  resolves  any 
potential  confusion  for  industry  and 
consumers  regarding  the  application  of 
less  restrictive  state  do-not-eall  rules. 

60.  Second,  pursuant  to  47  U.S.C. 
227(e)(1),  we  recognize  that  states  may 
adopt  more  restrictive  do-not-call  laws 
governing  intrastate  telemarketing.  With 
limited  exceptions,  the  TCPA 
specifically  prohibits  the  preemption  of 
any  state  law  that  imposes  more 
restrictive  intrastate  requirements  or 
regulations.  Section  227(e)(4)  further 
limits  the  Commission's  ability  to 
preempt  any  state  law  that  prohibits 
certain  telemarketing  activities, 
including  the  making  of  telephone 
solicitations.  This  provision  is 
ambiguous,  however,  as  to  whether  this 
prohibition  applies  both  to  intrastate 
and  interstate  calls,  and  is  silent  on  the 
issue  of  whether  state  law  that  imposes 
more  restrictive  regulations  on  interstate 
telemarketing  calls  may  be  preempted. 
We  caution  that  more  restrictive  state 
efforts  to  regulate  interstate  calling 
would  almost  certainly  conflict  with  our 
rules. 

61.  We  recognize  that  states 
traditionally  have  had  jurisdiction  over 
only  intrastate  calls,  while  the 
Commission  has  had  jurisdiction  over 
interstate  calls.  Here,  Congress  enacted 
section  227  and  amended  section  2(b)  to 
give  the  Commission  jurisdiction  over 
both  interstate  and  intrastate 
telemarketing  calls.  Congress  did  so 
based  upon  the  concern  that  states  lack 
jurisdiction  over  interstate  calls. 
Although  section  227(e)  gives  states 
authority  to  impose  more  restrictive 
intrastate  regulations,  we  believe  that  it 
was  the  clear  intent  of  Congress 
generally  to  promote  a  uniform 
regulatory  scheme  under  which 
telemarketers  would  not  be  subject  to 
multiple,  conflicting  regulations.  We 
conclude  that  inconsistent  interstate 
rules  frustrate  the  federal  objective  of 
creating  imiform  national  rules,  to  avoid 
burdensome  compliance  costs  for 
telemarketers  and  potential  consumer 
confusion.  The  record  in  this 
proceeding  supports  the  finding  that 
application  of  inconsistent  rules  for 
those  that  telemarket  on  a  nationwide  or 
multi-state  basis  creates  a  substantial 
compliance  burden  for  those  entities. 


62.  We  therefore  believe  that  any  state 
regulation  of  interstate  telemarketing 
calls  that  differs  from  our  rules  almost 
certainly  would  conflict  with  and 
frustrate  the  federal  scheme  and  almost 
certainly  would  be  preempted.  We  will 
consider  any  alleged  conflicts  between 
state  and  federal  requirements  and  the 
need  for  preemption  on  a  case-by-case 
basis.  Accordingly,  any  party  that 
believes  a  state  law  is  inconsistent  with 
section  227  or  our  rules  may  seek  a 
declaratory  ruling  from  the  Commission. 
We  reiterate  the  interest  in  uniformity — 
as  recognized  by  Congress — and 
encourage  states  to  avoid  subjecting 
telemarketers  to  inconsistent  rules. 

63.  National  Association  of  Attorneys 
General  (NAAG)  contends  that  states 
have  historically  enforced  telemarketing 
laws,  including  do-not-eall  rules, 
within,  as  well  as  across,  state  lines 
pursuant  to  "long-arm"  statutes. 
According  to  NAAG,  these  state  actions 
have  been  met  with  no  successful 
challenges  from  telemarketers.  We  note 
that  such  "long-arm"  statutes  may  be 
protected  under  section  227(f)(6)  which 
provides  that  "nothing  contained  in  this 
subsection  shall  be  construed  to 
prohibit  an  authorized  State  official 
from  proceeding  in  State  court  on  the 
basis  of  an  alleged  violation  of  any 
general  civil  or  criminal  statute  of  such 
state."  47  U.S.C.  227(f)(6).  Nothing  that 
we  do  in  this  order  prohibits  states  from 
enforcing  state  regulations  that  are 
consistent  with  the  TCPA  and  the  rules 
established  under  this  order  in  state 
court. 

Company  Specific  Do-Not-Call  Lists 

Efficacy  of  the  Company-Specific  Rules 

64.  We  conclude  that  retention  of  the 
company-specific  do-not-call  rules  will 
complement  the  national  do-not-call 
registry  by  providing  consumers  with  an 
additional  option  for  managing 
telemarketing  calls.  We  believe  that 
providing  consumers  with  the  ability  to 
tailor  their  requests  not  to  be  called, 
either  on  a  case-by-case  basis  under  the 
company  do-not-eall  approach  or  more 
broadly  under  the  national  registry,  will 
best  balance  individual  privacy  rights 
and  legitimate  telemarketing  practices. 
As  a  result,  those  consumers  that  wish 
to  prohibit  telephone  solicitations  from 
only  certain  marketers  will  continue  to 
have  the  option  to  do  so.  In  addition, 
consumers  registered  on  the  national 
do-not-call  registry  will  have  the 
opportunity  to  request  that  they  not  be 
called  by  entities  that  would  otherwise 
fall  within  the  established  business 
relationship  exemption  by  using  the 
option  to  be  placed  on  the  company- 
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specific  lists. '  "his  finding  is  consistent 
with  that  of  th  5  FTC. 

65.  We  agre*  with  those  conunenters 
that  contend  t  lat  the  company-specific 
do-not-call  ap  iroach  has  not  proven 
ideal  as  a  stan  1-alone  method  to  protect 
consumer  priv  acy.  In  particular,  the 
increase  in  tel(  imarketing  calls  over  the 
last  decade  no  .v  places  an  extraordinary 
burden  on  consumers  that  do  not  wish 
to  receive  tele]  ihone  solicitations.  These 
consumers  mu  st  respond  on  a  case-by- 
case  basis  to  re  quest  that  they  not  be 
called.  The  record  in  this  proceeding  is 
replete  with  e>  amples  of  consumers  that 
receive  numer  )us  unwanted 
telemarketing  i  :alls  each  day.  In 
addition,  the  v  idespread  use  of 
predictive  dial  3rs  now  results  in  manv 
"dead  air'"  or  h  ang-up  calls  in  which 
consumers  do  lot  even  have  the 
opportunity  to  make  a  do-not-call 
request.  Such  (  alls  are  particularly 
burdensome  fo  r  the  elderly  and  disabled 
consumers.  \V(  believe,  however,  that 
the  measures  a  iopted  in  this  order  will 
enhance  the  ef  ectiveness  of  the 
company-speci  fie  list.  For  example,  the 
adoption  of  a  national  do-not-call 
registry  allevia  es  the  concerns  of  those 
consumers,  including  elderly  and 
disabled  consu  mers  that  may  find  a 
case-by-case  d(  -not-cail  option 
particularly  bu  densome.  In  addition, 
restrictions  on  ibandoned  calls  will 
reduce  the  number  of  "dead  air"  calls. 
Caller  ID  requii  ements  will  improve  the 
ability  of  consi  mers  to  identif\'  and 
enforce  do-not-  call  rights  against 
telemarketers.   Ve  also  note  that 
although  many  commenters  question 
the  effectivenei  s  of  the  company- 
specific  approach,  there  is  little  support 
in  the  record  tc  eliminate  those  rules 
based  on  the  ac  option  of  the  national 
do-not-call  list.  We  retain  the  option  for 
consumers  to  r(  quest  on  a  case-by-case 
basis  whether  t  lev  desire  to  receive 
telephone  solic  tations. 

Amendments  ti  >  the  Company-Specific 
Rules 

66.  We  agree  with  several  industry,' 
commenters  thi  t  the  retention  period  for 
records  of  thos<  consumers  requesting 
not  to  be  called  should  be  reduced  from 
the  current  ten-  year  requirement  to  five 
years.  As  many  commenters  note, 
telephone  num  )ers  change  hands  over 
"time  and  a  shot  ter  retention  period  will 
help  ensure  tha  I  only  those  consumers 
who  have  reque  sted  not  to  be  called  are 
retained  on  the  list.  Both  telemarketers 
and  consumers  will  benefit  from  a  list 
that  more  accin  ately  reflects  those 
consumers  who  have  requested  not  to  be 
called.  The  FTC  has  concluded  and 
several  commei  iters  in  this  proceeding 
agree  that  five  )  ears  is  a  more 


reasonable  period  to  retain  consumer 
do-not-call  requests.  We  believe  a  five- 
year  retention  period  reasonably 
balances  any  administrative  burden 
imposed  on  consumers  in  requesting  not 
to  be  called  with  the  interests  of 
telemarketers  in  contacting  consumers. 
As  noted,  a  shorter  retention  period 
increases  the  accuracy  of  the  database 
while  the  national  do-not-call  option 
mitigates  the  burden  on  those 
consumers  who  may  believe  more 
frequent  company-specific  do-not-call 
requests  are  overly  burdensome.  We 
believe  any  shorter  retention  period,  as 
suggested  by  a  few  industry 
commenters.  would  unduly  increase  the 
burdens  on  consumers  who  would  be 
forced  to  make  more  frequent  renewals 
of  their  company-specific  do-not-call 
requests  without  substantially 
improving  the  accuracy  of  the  database. 
We  therefore  amend  our  rules  to  require 
that  a  do-not-call  request  be  honored  for 
five  years  from  the  time  the  request  is 
made. 

6.7.  We  decline  at  this  time  to  require 
telemarketers  to  make  available  a  toU- 
firee  number  or  Web  site  that  would 
allow  consumers  to  register  company- 
specific  do-not-call  requests  or  verify 
that  such  a  request  was  made  with  the 
marketer.  We  also  decline  to  require 
telemarketers  to  provide  a  means  of 
confirmation  so  that  consumers  may 
verifv'  their  requests  have  been 
processed  at  a  later  date.  Telemarketers 
should,  however,  confirm  that  any  such 
request  will  be  recorded  at  the  time  the 
request  is  made  by  the  consumer.  In 
addition,  consumers  calling  to  register 
do-not-call  requests  in  response  to 
prerecorded  messages  should  be 
processed  in  a  timely  manner  without 
being  placed  on  hold  for  unreasonable 
periods  of  time.  Although  we  believe 
the  additional  measures  discussed 
above  would  improve  the  ability  of 
consumers,  including  consumers  with 
disabilities,  to  register  do-not-call 
requests,  we  agree  with  those 
commenters  that  contend  that  such 
requirements  would  be  unduly  costly  to 
businesses.  In  particular,  we  are 
concerned  with  the  costs  imposed  on 
small  businesses.  The  Commission  will, 
however,  continue  to  monitor 
compliance  with  our  company-specific 
do-not-call  rules  and  take  further  action 
as  necessary. 

68.  We  conclude  that  telemarketers 
must  honor  a  company-specific  do-not- 
call  request  within  a  reasonable  time  of 
such  request.  We  disagree,  however, 
with  commenters  that  suggest  that 
periods  of  up  to  90  days  are  a  reasonable 
time  required  to  process  do-not-call 
requests.  Although  some  administrative 
time  may  be  necessary  to  process  such 


requests,  this  process  is  now  largely 
automated.  As  a  result,  such  requests 
can  often  be  honored  within  a  few  days 
or  weeks.  Taking  into  consideration 
both  the  large  databases  of  such  requests 
maintained  by  some  entities  and  the 
limitations  on  certain  small  businesses, 
we  conclude  that  a  reasonable  time  to 
honor  such  requests  must  not  exceed 
thirty  days  ft-om  the  date  such  a  request 
is  made.  Consistent  with  our  existing 
rules,  such  request  applies  to  all 
telemarketing  campaigns  of  the  seller 
and  any  affiliated  entities  that  the 
consumer  reasonably  would  expect  to 
be  included  given  the  identification  of 
the  caller  and  the  product  being 
advertised.  47  CFR  64.1200(e)(2)(v).  We 
note  that  the  Commission's  rules  require 
that  entities  must  record  company- 
specific  do-not-call  requests  and  place 
the  subscriber's  telephone  number  on 
the  do-not-call  list  at  the  time  the 
request  is  made.  47  CFR 
64.1200(e)(2)(iii).  Therefore, 
telemarketers  with  the  capability  to 
honor  such  company-specific  do-not- 
call  requests  in  less  than  thirty  davs 
must  do  so.  We  believe  this 
determination  adequately  balances  the 
privacy  interests  of  those  consumers 
that  have  requested  not  to  be  called  with 
the  interests  of  the  telemarketing 
industry.  Consumers  expect  their 
requests  not  to  be  called  to  be  honored 
in  a  timely  manner,  and  thirty  days 
should  be  the  maximum  administrative 
time  necessary  for  telemarketers  to 
process  that  request. 

69.  In  addition,  we  decline  to  extend 
the  company-specific  do-not-call  rules 
to  entities  that  solicit  contributions  on 
behalf  of  tax-exempt  nonprofit 
organizations.  The  TCPA  excludes  calls 
or  messages  by  tax-exempt  nonprofit 
organizations  from  the  definition  of 
telephone  solicitation.  See  47  U.S.C. 
227(a)(3)(C).  The  Commission  has 
clarified  that  telemarketers  who  solicit 
on  behalf  of  tax-exempt  nonprofit 
organizations  are  not  subject  to  the  rules 
governing  telephone  solicitations.  In  the 
2002  Notice,  the  Commission  declined 
to  seek  further  comment  on  this  issue. 
We  acknowledge  that  this  determination 
creates  an  inconsistency  with  the  FTC's 
conclusion  to  extend  its  company- 
specific  requirements  to  entities  that 
solicit  contributions  on  behalf  of  tax- 
exempt  nonprofit  organizations.  The 
Commission,  however,  derives  its 
authority  to  regulate  telemarketing  from 
the  TCPA,  which  excludes  tax-exempt 
nonprofit  organizations  from  the 
definition  of  telephone  solicitation.  We 
therefore  decline  to  extend  the 
company-specific  requirements  to 
entities  that  solicit  on  behalf  of  tax- 
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exempt  nonprofit  organizations.  We 
note  that  some  tax-exempt  nonprofit 
organizations  have  determined  to  honor 
voluntarily  .specific  do-not-call  requests. 
Other  organizations  may  find  it 
advantageous  to  follow  this  example. 

70.  Finally,  to  make  clear  our 
determination  that  a  company  must 
cease  making  telemarketing  calls  to  a 
customer  with  whom  it  has  an 
established  business  relationship  when 
that  customer  makes  a  do-not-call 
request,  we  amend  the  company- 
specific  do-not-call  rules  to  apply  to  any 
call  for  telemarketing  purposes.  We  also 
adopt  a  provision  stating  that  a 
consumer's  do-not-call  request 
terminates  the  established  business 
relationship  for  purposes  of 
telemarketing  calls  even  if  the  consumer 
continues  to  do  business  with  the  seller. 

Interplay  of  Sections  222  and  227 

71.  We  first  note  that  the  fact  that  a 
telecommunications  carrier  has  current 
CPNI  about  a  particular  consumer 
indicates  that  the  consumer  is  a 
customer  of  that  carrier.  In  that 
situation,  there  exists  an  established 
business  relationship  between  the 
customer  and  the  carrier.  See  47  CFR 
64.12b0(f)(4).  The  established  business 
relationship  is  an  exception  to  the 
national  do-not-call  registry'.  However, 
based  on  the  evidence  in  the  record  and 
as  supported  by  numerous  commenters, 
we  confirm  our  tentative  conclusion 
that  if  a  customer  places  her  name  on 

a  carrier's  do-not-call  list,  that  request 
must  be  honored  even  though  the 
customer  may  also  have  provided 
consent  to  use  her  CPNI  under  section 
222.  By  doing  so,  we  maximize  the 
protections  and  choices  available  to 
consumers,  while  giving  maximum 
effect  to  the  language  of  both  statutes.  At 
the  outset,  the  average  consumer  seems 
rather  unlikely  to  appreciate  the 
interrelationship  of  the  Commission's 
CPNI  and  do-not-call  rules.  Allowing 
CPNI  consent  to  trump  a  do-not-call 
request  would,  therefore,  thwart  most 
consumers'  reasonable  expectations 
about  how  a  company-specific  do-not- 
call  list  functions.  Equally  important, 
permitting  a  consumer's  CPNI  consent 
to  supercede  a  consumer's  express  do- 
not  call  request  might  undermine  the 
carrier's  do-not-call  database  as  the  first 
source  of  information  about  the 
consumer's  telemarketing  preferences. 

72.  Because  we  retain  the  exemption 
for  calls  and  messages  to  customers  with 
whom  the  carrier  has  an  established 
business  relationship,  the  determination 
that  a  customer's  CPNI  approval  does 
not  trump  her  inclusion  on  a  do-not-call 
list  should  have  no  impact  on  carriers' 
ability  to  communicate  with  their 


customers  via  telemarketing.  Carriers 
will  be  able  to  contact  customers  with 
whom  they  have  an  established  business 
relationship  via  the  telephone,  unless 
the  customer  has  placed  her  name  on 
the  company's  do-not-call  list;  whether 
the  customer  has  consented  to  the  use 
of  her  CPNI  does  noh  impact  the  carrier's 
ability  to  contact  the  customer  via 
telemarketing. 

73.  We  are  not  persuaded  by  the 
arguments  of  those  commenters  who 
urge  the  Commission  to  find  that  CPNI 
consent  should  trump  a  customer's 
request  to  be  placed  on  a  do-not-call  list 
or  similarly,  that  CPNI  consent  equates 
to  permission  to  market  "without 
restriction."  We  note  that  the  Concerned 
Telephone  Companies  assert  that  CPNI 
consent  equates  to  "consent  to  market 
without  restriction  based  on 
[customers']  CPNI."  Concerned 
Telephone  Companies  Comments  at  2 
(emphasis  added).  The  Commission 
finds  no  support  for  this  assertion  in 
any  Commission  order  or  statutory 
provision  and,  we  specifically 
determine  that  CPNI  approval  does  not 
equate  to  unlimited  consent  to  market 
without  restriction. 

74.  Similarly,  a  number  of 
commenters  argue  that  a  customer's 
CPNI  authorization  "covers  a  number  of 
forms  of  marketing,  including 
telemarketing."  AT&T  Wireless  Reply 
Comments  at  26-27.  However,  such 
assertions  ignore  the  plain  fact  that 
CPNI  approval  deals  specifically  with  a 
carrier's  use  of  a  customer's  personal 
information,  and  only  indirectly 
pertains  to  or  arguably  "authorizes" 
marketing  to  the  customer.  Do-not-call 
lists,  on  the  other  hand,  speak  directly 
to  customers'  preferences  regarding 
telemarketing  contacts.  Accordingly,  we 
are  convinced  that  a  customer's  do-not- 
call  request  demonstrates  more  directly 
her  willingness  (or  lack  thereof)  to 
receive  telemarketing  calls,  as  opposed 
to  any  indirect  inference  that  can  be 
drawn  from  her  CPNI  approval. 

75.  Additionally,  we  disagree  with 
those  commenters  who  claim  that 
allowing  CPNI  approval  to  trump  a 
consumer's  request  to  be  on  a  national 
or  state  do-not-call  list  gives  consumers 
greater  flexibility.  A  carrier's  established 
business  relationship  with  a  customer 
exempts  the  carrier  from  honoring  the 
customer's  national  do-not-call  request. 
However,  as  stated  above,  CPNI  consent 
is  not  deemed  to  trump  a  carrier-specific 
do-not-call  list  request.  For  similar 
reasons,  we  decline  to  make  a 
distinction  based  on  what  type  of  CPNI 
consent  (opt-in  versus  opt-out)  received, 
as  some  commenters  urge. 

76.  We  do  not  allow  carriers  to 
combine  the  express  written  consent  to 


allow  them  to  contact  customers  on  a 
do-not-call  list  with  the  CPNI  notice  in 
the  manner  that  AT&T  Wireless 
describes.  However,  we  do  allow 
carriers  to  combine  in  the  same 
document  CPNI  notice  with  a  request 
for  express  written  consent  to  call 
customers  on  a  do-not-call  list,  provided 
that  such  notices  and  opportunities  for 
consumer  consent  are  separate  and 
distinct.  That  is,  consumers  must  have 
distinct  choices  regarding  both  whether 
to  allow  use  of  their  CPNI  and  whether 
to  allow  calls  after  registering  a  do-not- 
call  request,  but  carriers  may  combine 
those  requests  for  approval  in  the  same 
notice  document.  Finally,  we  find  a 
distinction  based  on  the  type  of  CPNI 
consent  unnecessary  here,  as  carriers 
can  avail  themselves  of  the  established 
business  relationship  exception  to 
contact  their  existing  customers, 
irrespective  of  the  type  of  CPNI  consent 
obtained. 

77.  Similarly,  we  agree  with  those 
commenters  who  advise  against  using  a 
time  element  to  determine  whether  a 
customer's  do-not-call  request  takes 
precedence  over  the  customer's  opt-in 
approval  to  use  her  CPNI,  because 
adding  a  time  element  would 
unnecessarily  complicate  carrier 
compliance  and  allow  carriers  to  game 
the  system.  In  particular,  the  New  York 
State  Consumer  Protection  Board 
(NYSCPB)  argues  that  "enrollment  on  a 
national  do-not-call  list  should  take 
precedence  over  the  prior  implied 
consent  through  the  'opt-out'  procedure, 
but  that  the  latest  in  time  should  prevail 
regarding  opt-in'  consents  "  NYSCPB 
Comments  at  5.  Because  we  determine 
that  carriers  can  contact  consumers  with 
whom  they  have  established  business 
relationships,  irrespective  of  those 
consumers'  CPNI  preferences,  we  find 
this  proposed  methodology  unnecessary 
in  determining  whether  a  customer's 
CPNI  consent  should  trump  her  do-not- 
call  request.  Additionally,  we  note  that 
this  proposal  could  be  manipulated  by 
carriers  to  overcome  consumers'  do-not- 
call  preferences,  by  allowing  carriers  to 
send  CPNI  notices  to  customers  that  are 
intentionally  timed  to  "overcome" 
previously  expressed  do-not-call 
requests. 

78.  Finally,  although  it  was  not 
directly  raised  in  the  2002  Notice,  some 
commenters  raised  the  issue  of  whether 
any  type  of  do-not-call  request  revokes 
or  limits  a  carrier's  ability  to  use  CPNI 
in  a  manner  other  than  telemarketing. 
To  the  degree  such  affirmation  is 
necessary,  we  agree  with  those 
commenters  who  maintain  that  a 
carrier's  ability  to  use  CPNI  is  not 
impacted  by  a  customer's  inclusion  on 
a  do-not-call  list,  except  as  noted. 
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79.  Constitui  ional  Implications.  We 
disagree  with  t  lose  commenters  who 
argue  that  our  i  lecision  that  a  customer's 
CPNI  approval  does  not  trump  her 
request  to  be  oi  i  a  do-not-call  list 
violates  the  Fii  st  Amendment  rights  of 
carriers  and  cu  Jtomers.  Commenters  cite 
no  authority  to  support  their  arguments, 
and  we  do  not  )elieve  the  fact  that 
customers  have  given  their  approval  for 
carriers  to  use  1  heir  CPNI  implicates  any 
additional  Firsi  Amendment  issues 
beyond  those  discussed.  Accordingly, 
we  find  our  rul  is  implementing  the  do- 
are  consistent  with  the 
First  Amendmt  nt  as  applied  to  any 
consumer,  incl  iding  those  who  have 
previously  give  i  their  approval  to 
carriers  to  use  t  leir  CPNI.  pursuant  to 
section  222.  Fu  Ihermore,  we  believe 
that  the  except!  on  which  allows  carriers 
to  call  consume  rs  with  whom  they 
necessarily  hav  ?  an  established  business 
relationship  rei  ders  commenters' 
arguments  moo:,  as  carriers  necessarily 
have  an  establi;  hed  business 
relationship  wi  h  any  customer  from 
whom  they  soli:it  CPNI  approval. 


Established  Business  Relationship 

le  that,  based  on  the 
lished  business 
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exemption  focuses  on  the  relationship 
between  the  sender  of  the  message  and 
the  consumer,  rather  thcui  on  the 
content  of  the  message.  It  appears  that 
consumers  have  come  to  expect  calls 
from  companies  with  whom  they  have 
such  a  relationship,  and  that,  under 
certain  circumstances,  they  mav  be 
willing  to  accept  these  calls.  Finally,  we 
believe  that  while  consumers  may  find 
prerecorded  voice  messages  intrusive, 
such  messages  do  not  necessarily 
impose  the  same  costs  on  the  recipients 
as,  for  example,  unsolicited  facsimile 
messages.  Therefore,  we  retain  the 
exemption  for  established  business 
relationship  calls  from  the  ban  on 
prerecorded  messages.  Telemarketers 
that  claim  their  prerecorded  messages 
are  delivered  pursuant  to  an  established 
business  relationship  must  be  prepared 
to  provide  clear  and  convincing 
evidence  of  the  existence  of  such  a 
relationship. 

Definition  of  Established  Business 
Relationship 

81.  We  conclude  that  the 
Commission's  current  definition  of 
"established  business  relationship" 
should  be  revised.  We  are  convinced 
that  consumers  are  confused  and  even 
frustrated  more  often  when  they  receive 
calls  from  companies  they  have  not 
contacted  or  done  business  with  for 
many  years.  The  legislative  history 
suggests  that  it  was  Congress's  view  that 
the  relationship  giving  a  company  the 
right  to  call  becomes  more  tenuous  over 
time.  In  addition,  we  believe  that  this  is 
an  area  where  consistency  between  the 
FCC  rules  and  FTC  rules  is  critical  for 
both  consumers  and  telemarketers.  We 
conclude  that,  based  on  the  range  of 
suggested  time  periods  that  would  meet 
the  needs  of  industry,  along  with 
consumers'  reasonable  expectations  of 
who  may  call  them  and  when,  eighteen 
(18)  months  strikes  an  appropriate 
balance  between  industry  practices  and 
consumers'  privacy  interests.  Therefore, 
the  Commission  has  modified  the 
definition  of  established  business 
relationship  to  mean: 

A  prior  or  existing  relationship  formed  bv 
a  voluntary  two-way  communication 
between  a  person  or  entity  and  a  residential 
subscriber  with  or  without  an  exchange  of 
consideration,  on  the  basis  of  the  subscriber's 
purchase  or  transaction  with  the  entity 
within  the  eighteen  (18)  months  immediately 
preceding  the  date  of  the  telephone  call  or  on 
the  basis  of  the  subscriber's  inquiry  or  . 
application  regarding  products  or  services 
offered  by  the  entity  within  the  three  (3) 
months  immediately  preceding  the  date  of 
the  call,  which  relationship  has  not  been 
previously  terminated  by  either  party. 


See  amended  47  CFR  64.1200(f)(3).  The 
18-month  time  period  runs  from  the 
date  of  the  last  payment  or  transaction 
with  the  company,  making  it  more 
likely  that  a  consumer  would  expect  a 
call  from  a  company  with  which  they 
have  recently  conducted  business.  The 
amended  definition  permits  the 
relationship,  once  begun,  to  exist  for 
eighteen  (18)  months  in  the  case  of 
purchases  or  transactions  and  three  (3) 
months  in  the  case  of  inquiries  or 
applications,  unless  the  consumer  or  the 
company  "terminates"  it.  We  emphasize 
here  that  the  termination  of  an 
established  business  relationship  is 
significant  only  in  the  context  of 
solicitation  calls.  We  also  note  that  the 
act  of  "terminating"  an  established 
business  relationship  will  not  hinder  or 
thwart  creditors'  attempts  to  reach 
debtors  by  telephone,  to  the  extent  that 
debt  collection  calls  constitute  neither 
telephone  solicitations  nor  include 
unsolicited  advertisements.  Therefore, 
consistent  with  the  language  in  the 
definition,  a  company's  prior 
relationship  with  a  consumer  entitles 
the  company  to  call  that  consumer  for 
eighteen  (18)  months  from  the  date  of 
the  last  payment  or  financial 
transaction,  even  if  the  company  does 
not  currently  provide  service  to  that 
customer.  For  example,  a  consumer  who 
once  had  telephone  service  with  a 
particular  carrier  or  a  subscription  with 
a  particular  newspaper  could  expect  to 
receive  a  call  from  those  entities  in  an 
effort  to  "win  back"  or  "renew"  that 
consumer's  business  within  eighteen 
(18)  months.  In  the  context  of 
telemarketing  calls,  a  consumer's  "prior 
or  existing  relationship"  continues  for 
eighteen  (18)  months  (3  months  in  the 
case  of  inquiries  and  applications)  or 
until  the  customer  asks  to  be  placed  on 
that  company's  do-not-call  list. 

82.  Inquiries.  The  Commission  asked 
whether  we  should  clarify  the  type  of 
consumer  inquiry  that  would  create  an 
"established  business  relationship"  for 
purposes  of  the  exemption.  Some 
consumers  and  consumer  groups 
maintain  that  a  consumer  who  merely 
inquires  about  a  product  should  not  be 
subjected  to  subsequent  telemarketing 
calls.  Industry  commenters.  on  the  other 
hand,  believe  that  companies  should  be 
permitted  to  call  consumers  who  have 
made  inquiries  about  their  products  and 
services,  and  that  consumers  have  come 
to  expect  such  calls.  The  legislative 
history  suggests  that  Congress 
contemplated  that  an  inquiry  by  a 
consumer  could  be  the  basis  of  an 
established  business  relationship,  but 
that  such  an  inquiry  should  occur 
within  a  reasonable  period  of  time. 
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While  we  do  not  believe  any 
communication  would  amount  to  an 
established  business  relationship  for 
purposes  of  telemarketing  calls,  we  do 
not  think  the  definition  should  be 
narrowed  to  only  include  situations 
where  a  purchase  or  transaction  is 
completed.  The  nature  of  any  inquiry 
must,  however,  be  such  to  create  an 
expectation  on  the  part  of  the  consumer 
that  a  particular  company  will  call 
them.  As  confirmed  by  several  industry 
commenters,  an  inquiry  regarding  a 
business's  hours  or  location  would  not 
establish  the  necessary  relationship  as 
defined  in  Commission  rules.  By 
making  an  inquiry  or  submitting  an 
application  regarding  a  company's 
products  or  services,  a  consumer  might 
reasonably  expect  a  prompt  follow-up 
telephone  call  regarding  the  initial 
inquir\'  or  application,  not  one  after  an 
extended  period  of  time.  Consistent 
with  the  FTC's  conclusion,  the 
Commission  believes  three  months 
should  be  a  reasonable  time  in  which  to 
respond  to  a  consumer's  inquiry  or 
application.  Thus,  we  amend  the 
definition  of  "established  business 
relationship"  to  permit  telemarketing 
calls  within  three  (3)  months  of  an 
inquiry  or  application  regarding  a 
product  or  service  offered  by  the 
company. 

83.  We  emphasize  here  that  the 
definition  of  "established  business 
relationship"  requires  a  voluntary  two- 
way  communication  between  a  person 
or  entity  and  a  residential  subscriber 
regarding  a  purchase  or  transaction 
made  within  eighteen  (18)  months  of  the 
date  of  the  telemarketing  call  or 
regarding  an  inquiry  or  application 
within  three  (3)  months  of  the  date  of 
the  call.  Any  seller  or  telemarketer  using 
the  EBR  as  the  basis  for  a  telemarketing 
call  must  be  able  to  demonstrate,  with 
clear  and  convincing  evidence,  that  they 
have  an  EBR  with  the  called  party. 

84.  Different  Products  and  Services^ 
The  Commission  also  invited  comment 
on  whether  to  consider  modifying  the 
definition  of  "established  business 
relationship  "  so  that  a  company  that  has 
a  relationship  with  a  customer  based  on 
one  type  of  product  or  service  may  not 
call  consumers  on  the  do-not-call  list  to 
advertise  a  different  ser\'ice  or  product. 
Industry  commenters  believe  an  EBR 
with  a  consumer  should  not  be 
restricted  by  product  or  service,  but 
rather,  should  permit  them  to  offer  the 
full  range  of  their  services  and  products. 
Consumer  advocates  who  commented 
on  the  issue  maintain  that  a  company 
that  has  a  relationship  based  on  one 
service  or  product  should  not  be 
allowed  to  use  that  relationship  to 
market  a  different  service  or  product. 


The  Commission  agrees  with  the 
majority  of  industry  commenters  that 
the  EBR  should  not  be  limited  by 
product  or  service.  In  today's  market, 
many  companies  offer  a  wide  variety  of 
services  and  products.  Restricting  the 
EBR  by  product  or  service  could 
interfere  with  companies"  abilities  to 
market  them  efficiently.  Many 
telecommunications  and  cable 
companies,  for  example,  market 
products  and  services  in  packages.  As 
long  as  the  company  identifies  itself 
adequately,  a  consumer  should  not  be 
surprised  to  receive  a  telemarketing  call 
from  that  company,  regardless  of  the 
product  being  offered.  If  the  consumer 
dees  not  want  any  further  calls  from 
that  company,  he  or  she  may  request 
placement  on  its  do-not-call  list. 

85.  Affiliated  Entities.  In  the  Rules 
and  Regulations  Implementing  the 
Telephone  Consumer  Protection  Act  of 
1991.  CC  Docket  No.  92-90.  Report  and 
Order,  7  FCC  Red  8752  (1992)  (1992 
TCPA  Order),  the  Commission  found 
that  a  consumer's  established  business 
relationship  with  one  company  may 
also  extend  to  the  company's  affiliates 
and  subsidiaries.  See  1992  TCPA  Order, 
7  FCC  Red  at  8770-71,  para.  34. 
Consumer  advocates  maintain  that  the 
EBR  exemption  should  not 
automatically  extend  to  affiliates  of  the 
company  with  whom  a  consumer  has  a 
business  relationship.  Industry  members 
argue  that  it  should  apply  to  affiliates 
that  provide  reasonably-related  products 
or  services.  The  Commission  finds  that, 
consistent  with  the  FTC's  amended 
Rule,  affiliates  fall  within  the 
established  business  relationship 
exemption  only  if  the  consumer  would 
reasonably  expect  them  to  be  included 
given  the  nature  and  type  of  goods  or 
services  offered  and  the  identity  of  the 
affiliate.  This  definition  offers  flexibility 
to  companies  whose  subsidiaries  or 
affiliates  also  make  telephone 
solicitations,  but  it  is  based  on 
consumers'  reasonable  expectations  of 
which  companies  will  call  them.  As  the 
American  Teleservices  Association 
(ATA)  and  other  commenters  explain, 
consumers  often  welcome  calls  from 
businesses  they  know.  A  call  from  a 
company  with  which  a  consumer  has 
not  formed  a  business  relationship 
directly,  or  does  not  recognize  by  name, 
would  likely  be  a  surprise  and  possibly 
an  annoyance.  This  determination  is 
also  consistent  with  current 
Commission  rules  on  the  applicability 
of  do-not-call  requests  made  to  affiliated 
persons  or  entities.  Under  those  rules,  a 
residential  subscriber's  do-not-call 
request  will  not  apply  to  affiliated 
entities  unless  the  consumer  reasonably 


would  expect  them  to  be  included  given 
the  identification  of  the  caller  and  the 
product  advertised.  See  47  CFR 
64,1200(e)(2)(v). 

86.  Other  Issues.  The  Commission 
clarifies  that  the  established  business 
relationship  exemption  does  not  permit 
companies  to  make  calls  based  on 
referrals  from  existing  customers  and 
clients,  as  the  person  referred 
presumably  does  not  have  the  required 
business  relationship  with  the  company 
that  received  the  referral.  An  EBR  is 
similarly  not  formed  when  a  wireless 
subscriber  happens  to  use  another 
carrier's  services  through  roaming.  In 
such  a  situation,  the  consumer  has  not 
made  the  necessary  purchase  or  inquiry 
that  would  constitute  an  EBR  or 
provided  prior  express  consent  to 
receive  telemarketing  calls  from  that 
company.  We  recognize  that  companies 
often  hire  third  party  telemarketers  to 
market  their  services  and  products.  In 
general,  those  telemarketers  may  rely  on 
the  seller's  EBR  to  call  an  individual 
consumer  to  market  the  seller's  services 
and  products.  However,  we  disagree 
with  Nextel  that  a  consumer's  EBR  with 
a  third  party  telemarketer,  including  a 
retail  store  or  independent  dealer, 
extends  to  a  seller  simply  because  the 
seller  has  a  contractual  relationship 
with  that  telemarketer.  The  seller  would 
only  be  entitled  to  call  a  consumer 
under  the  EBR  exemption  based  on  its 
own  EBR  with  a  consumer.  We  also 
disagree  with  WorldCom,  Inc. 
(WorldCom)  that  the  EBR  should  extend 
to  marketing  partners  for  purposes  of 
telemarketing  joint  offers,  to  the  extent 
the  "partner"  companies  have  no  EBR 
with  the  consumer. 

Telecommunications  Common  Carriers 

87.  In  the  2002  Notice,  we  asked  what 
effect  the  established  business 
relationship  exemption  might  have  on 
the  telecommunications  industry,  if  a 
national  do-not-call  list  is  established. 
According  to  WorldCom,  telephone 
solicitations  are  the  priman'  mechanism 
for,  and  the  means  by  which  consumers 
are  accustomed  to,  purchasing 
competitive  telecommunications 
services.  WorldCom  argues  that  with  the 
advent  of  competition  in  the  formerly 
monopolized  local  telephone  markets, 
and  the  entry  of  the  Regional  Bell 
Operating  Companies  into  the  long 

,  distance  market,  carriers  need  to  be  able 
to  market  effectively  their  new  services. 
WorldCom  argues  that  a  national  do- 
not-call  list  that  exempts  calls  to 
persons  with  whom  a  company  has 
established  business  relationships  will 
favor  incumbent  providers.  According 
to  WorldCom,  incumbent  local 
exchange  carriers  maintain  most  of  the 
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local  custome  r  base,  and  therefore 
would  be  able  to  telemarket  new 
services  to  all  those  customers, 
regardless  of  y  whether  they  were  on  the 
national  do-not-call  registry,  because  of 
the  establishe  1  business  relationship 
exemption.  N(  (w  competitors,  on  the 
other  hand,  wjuld  be  restricted  from 
calling  those  same  consumers. 

88.  One  approach  would  be  to  narrow 
the  "establish  >d  business  relationship" 
for  telecommi  nications  carriers,  so  that 
a  carrier  doinj  business  with  customers 
based  on  one  I  ype  of  service  may  not 
call  those  customers  registered  with  the 
national  do-nc  t-call  list  to  advertise  a 
different  servi  :e.  We  find,  however,  that 
the  record  doe  s  not  support  such  an 
approach  in  tt  e  context  of  telemarketing 
calls.  Along  with  the  majority  of 
industry  comn  lenters  in  this  proceeding, 
WorldCom  maintains  that  companies 
"must  have  fie  xibility  in 
communicatin  i  with  their  customers 
not  only  about  their  current  services, 
but  also  to  disi  ;uss  available  alternative 
services  or  pro  ducts.  *   *   *  •  WorldCom 
Comments  at  1  5.  Limiting  a  common 
carrier's  "estatlished  business 
relationship"  |y  product  or  service 
petitors"  efforts  to 
ds  or  services  to  existing 
would  not  be  in  the 


might  harm  Ci 
market  new  g^ 
customers,  an 
public  interest 

89.  WorldCc  m  proposes  instead  that 
the  Conunissicn  revise  the  definition  of 
established  business  relationship  so  that 
all  providers  o  a  telecommunications 
service — incur  ibents  and  new  entrants 
alike — are  deei  ned  to  have  an 
established  bu  liness  relationship  with 
all  consumers.  Alternatively,  WorldCom 
suggests  that  tl  le  definition  of  an 
established  bu  liness  relationship  be 
revised  to  excl  ide  a  company  whose 
relationship  w  th  a  consumer  is  based 
solely  on  a  ser  ice  for  which  the 
company  has  l  een  a  dominant  or 
monopoly  proi  ider  of  the  service,  until 
such  time  as  c(  mpetitors  for  that  service 
have  sufficient  y  penetrated  the  market. 

90.  Althougl  we  take  seriously 
WorldCom's  c(  ncerns  about  the 
potential  effects  of  a  national  do-not-call 
list  on  competition  in  the 
telecommunici  tions  marketplace,  we 
decline  to  expj  nd  the  definition  of 
"established  business  relationship"  so 
that  common  cirriers  are  deemed  to 
have  relationsl  ips  with  all  consumers 
for  purposes  ol  making  telemarketing 
calls.  Broaden!  ig  the  scope  of  the 
established  bui  iness  relationship  in 
such  a  way  wo  ild  be  inconsistent  with 
Congress's  max  date  "to  protect 
residential  tele  ^hone  subscribers' 
privacy  rights  t  o  avoid  receiving 
telephone  solic  itations  to  which  they 
object."  See  47  U.S.C.  227(c)(1).  To 


permit  common  carriers  to  call 
consumers  with  whom  they  have  no 
existing  relationships  and  who  have 
expressed  a  desire  not  to  be  called  by 
registering  with  the  national  do-not-call 
list,  would  likely  confuse  consiuners 
and  interfere  with  their  ability  to 
manage  and  monitor  the  telemarketing 
calls  they  receive. 

91.  We  further  note  that  with  the 
establishment  of  a  national  do-not-call 
registry,  carriers  will  still  be  permitted 
to  contact  competitors'  customers  who 
have  not  placed  their  numbers  on  the 
national  list.  In  addition,  carriers  will  be 
able  to  call  their  prior  and  existing 
customers  for  18  months  to  market  new 
products  and  services,  such  as  long 
distance,  local,  or  DSL  services,  as  long 
as  those  customers  have  not  placed 
themselves  on  that  carrier's  company- 
specific  do-not-call  list.  For  the 
remaining  consumers  with  whom 
common  carriers  have  no  established 
business  relationship  and  who  are 
registered  with  the  do-not-call  list, 
carriers  may  market  to  them  using 
different  advertising  methods,  such  as 
direct  mail.  Therefore,  we  find  that 
treating  common  carriers  like  other 
entities  that  use  the  telephone  to 
advertise,  best  furthers  the  goals  of  the 
TCPA  to  protect  consumer  privacy 
interests  and  to  avoid  interfering  with 
existing  business  relationships. 

Interplay  Between  Established  Business 
Relationship  and  Do-Not-Call  Request 

92.  In  the  2002  Notice,  we  sought 
comment  on  the  effect  of  a  do-not-call 
request  on  an  established  business 
relationship.  We  noted  the  legislative 
history  on  this  issue,  which  suggests 
that  despite  an  established  business 
relationship,  a  company  that  has  been 
asked  by  a  consumer  not  to  call  again, 
must  honor  that  request  and  avoid 
further  calls  to  that  consumer. 
Consumer  advocates  who  discussed  the 
interplay  between  the  established 
business  relationship  and  a  do-not-call 
request  maintained  that  a  do-not-call 
request  should  "trump  "  an  established 
business  relationship,  and  that 
consumers  should  not  be  required  to 
terminate  business  relationships  in 
order  to  stop  unwanted  telemarketing 
calls.  The  majority  of  industry 
commenters  also  supported  the  notion 
that  companies  should  honor  requests 
from  individual  consumers  not  to  be 
called,  regardless  of  whether  there  is  a 
business  relationship.  Companies  will 
be  permitted  to  call  consumers  with 
whom  they  have  an  established  business 
relationship  for  a  period  of  18  months 
from  the  last  payment  or  transaction, 
even  when  those  consiuners  are 
registered  on  the  national  do-not-call 


list,  as  long  as  a  consumer  has  not  asked 
to  be  placed  on  the  company's  do-not- 
call  list.  Once  the  consumer  asks  to  be 
placed  on  the  company-specific  do-not- 
call  list,  the  company  may  not  call  the 
consumer  again  regardless  of  whether 
the  consumer  continues  to  do  business 
with  the  company.  This  will  apply  to  all 
services  and  products  offered  by  that 
company.  If  the  consumer  continues  to 
do  business  with  the  telemarketer  after 
asking  not  to  be  called  (by.  for  example, 
continuing  to  hold  a  credit  card, 
subscribing  to  a  newspaper,  or  making 
a  subsequent  purchase),  the  consumer 
cannot  be  deemed  to  have  waived  his  or 
her  company-specific  do-not-call 
request.  In  some  instances,  however,  a 
consumer  may  grant  explicit  consent  to 
be  called  during  the  course  of  a 
subsequent  purchase  or  transaction.  We 
amend  the  company-specific  do-not-call 
rules  to  apply  to  "any  call  for 
telemarketing  purposes"  to  make  clear 
that  a  company  must  cease  making 
telemarketing  calls  to  any  customer  who 
has  made  a  do-not-call  request, 
regardless  of  whether  they  have  an  EBR 
with  that  customer.  We  also  adopt  a 
provision  stating  that  a  consumer's  do- 
not-call  request  terminates  the  EBR  for 
purposes  of  telemarketing  calls  even  if 
the  consumer  continues  to  do  business 
with  the  seller. 

Tax-Exempt  Nonprofit  Organization 
Exemption 

93.  We  reaffirm  the  determination  that 
calls  made  by  a  for-profit  telemarketer 
hired  to  solicit  the  purchase  of  goods  or 
services  or  donations  on  behalf  of  a  tax- 
exempt  nonprofit  organization  are 
exempted  from  the  rules  on  telephone 
solicitation.  We  again  reiterate  that  calls 
that  do  not  fall  within  the  definition  of 
"telephone  solicitation"  as  defined  in 
47  U.S.C.  227(a)(3)  will  not  be 
precluded  by  the  national  do-not-call 
list.  These  may  include  calls  regarding 
surveys,  market  research,  and  calls 
involving  political  and  religious 
discourse.  In  crafting  the  TCPA, 
Congress  sought  primarily  to  protect 
telephone  subscribers  from  unrestricted 
commercial  telemarketing  activities, 
finding  that  most  unwanted  telephone 
solicitations  are  commercial  in  nature. 
In  light  of  the  record  before  us,  the 
Commission  believes  that  there  has  been 
no  change  in  circumstances  that  warrant 
distinguishing  those  calls  made  by  a 
professional  telemarketer  on  behalf  of  a 
tax-exempt  nonprofit  organization  from 
those  made  by  the  tax-exempt  nonprofit 
itself.  The  Commission  recognizes  that 
charitable  and  other  nonprofit  entities  •' 
with  limited  expertise,  resources  and 
infrastructiue,  might  find  it 
advantageous  to  contract  out  its 
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fundraising  efforts.  Consistent  with 
section  227,  a  tax-exempt  nonprofit 
organization  that  conducts  its  own 
fundraising  campaign  or  hires  a 
professional  fundraiser  to  do  it,  will  not 
be  subject  to  the  restrictions  on 
telephone  solicitations.  If,  however,  a 
for-profit  organization  is  delivering  its 
own  commercial  message  as  part  of  a 
telemarketing  campaign  (i.e., 
encouraging  the  purchase  or  rental  of,  or 
investment  in,  property,  goods,  or 
services),  even  if  accompanied  by  a 
donation  to  a  charitable  organization  or 
referral  to  a  tax-exempt  nonprofit 
organization,  that  call  is  not  by  or  on 
behalf  of  a  tax-exempt  nonprofit 
organization.  Such  calls,  whether  made 
by  a  live  telemarketer  or  using  a 
prerecorded  message,  would  not  be 
entitled  to  exempt  treatment  under  the 
TCPA.  Similarly,  an  affiliate  of  a  tax- 
exempt  nonprofit  organization  that  is 
itself  not  a  tax-exempt  nonprofit  is  not 
exempt  from  the  TCPA  rules  when  it 
makes  telephone  solicitations.  We 
emphasize  here,  as  we  did  in  the  2002 
Notice,  that  the  statute  and  our  rules 
clearly  apply  already  to  messages  that 
are  predominantly  commercial  in 
nature,  and  that  we  will  not  hesitate  to 
consider  enforcement  action  should  the 
provider  of  an  otherwise  commercial 
message  seek  to  immunize  itself  by 
simply  inserting  purportedly  "non- 
commercial" content  into  that  message. 
A  call  to  sell  debt  consolidation 
services,  for  example,  is  a  commercial 
call  regardless  of  whether  the  consumer 
is  also  referred  to  a  tax-exempt 
nonprofit  organization  for  counseling 
ser\'ices.  Similarly,  a  seller  that  calls  to 
advertise  a  product  and  states  that  a 
portion  of  the  proceeds  will  go  to  a 
charitable  cause  or  to  help  find  missing 
children  must  still  comply  with  the 
TCPA  rules  on  commercial  calls. 

Automated  Telephone  Dialing 
Equipment 

Predictive  Dialers 

94.  Automated  Telephone  Dialing 
Equipment.  The  record  demonstrates 
that  a  predictive  dialer  is  equipment 
that  dials  numbers  and,  when  certain 
computer  software  is  attached,  also 
assists  telemarketers  in  predicting  when 
a  sales  agent  will  be  available  to  take 
calls.  The  hardware,  when  paired  with 
certain  software,  has  the  capacity  to 
store  or  produce  numbers  and  dial  those 
numbers  at  random,  in  sequential  order, 
or  from  a  database  of  numbers.  As 
commenters  point  out,  in  most  cases, 
telemarketers  program  the  numbers  to 
be  called  into  the  equipment,  and  the 
dialer  calls  them  at  a  rate  to  ensure  that 
when  a  consumer  answers  the  phone,  a 


sales  person  is  available  to  take  the  call. 
The  principal  feature  of  predictive 
dialing  software  is  a  timing  function, 
not  number  storage  or  generation. 
Household  Financial  Services  states  that 
these  machines  are  not  conceptually 
different  from  dialing  machines  without 
the  predictive  computer  program 
attached. 

95.  The  TCPA  defines  an  "automatic 
telephone  dialing  system"  as 
"equipment  which  has  the  capacity  (A) 
to  store  or  produce  telephone  numbers 
to  be  called,  using  a  random  or 
sequential  number  generator;  and  {B)  to 
dial  such  numbers."  47  U.S.C.  227(a)(1). 
The  statutory  definition  contemplates 
autodialing  equipment  that  either  stores 
or  produces  numbers.  It  also  provides 
that,  in  order  to  be  considered  an 
"automatic  telephone  dialing  system," 
the  equipment  need  only  have  the 
"capacity  to  store  or  produce  telephone 
numbers  (emphasis  added)  *   *   *."Itis 
clear  from  the  statutor\-  language  and 
the  legislative  histon,-  that  Congress 
anticipated  that  the  FCC.  under  its 
TCPA  rulemaking  authority,  might  need 
to  consider  changes  in  technologies.  In 
the  past,  telemarketers  may  have  used 
dialing  equipment  to  create  and  dial  10- 
digit  telephone  numbers  arbitrarily.  As 
one  commenter  points  out.  the 
evolution  of  the  teleservices  industry 
has  progressed  to  the  point  where  using 
lists  of  numbers  is  far  more  cost 
effective.  The  basic  function  of  such 
equipment,  however,  has  not  changed — 
the  capacity  to  dial  numbers  without 
human  intervention.  We  fully  expect 
automated  dialing  technology  to 
continue  to  develop. 

96.  The  legislati.ve  history  also 
suggests  that  through  the  TCPA, 
Congress  was  attempting  to  alleviate  a 
particular  problem — an  increasing 
number  of  automated  and  prerecorded 
calls  to  certain  categories  of  numbers. 
The  TCPA  does  not  ban  the  use  of 
technologies  to  dial  telephone  numbers. 
It  merely  prohibits  such  technologies 
from  dialing  emergency  numbers,  health 
care  facilities,  telephone  numbers 
assigned  to  wireless  services,  and  any 
other  numbers  for  which  the  consumer 
is  charged  for  the  call.  Such  practices 
were  determined  to  threaten  public 
safety  and  inappropriately  shift 
marketing  costs  from  sellers  to 
consumers.  Coupled  with  the  fact  that 
autodialers  can  dial  thousands  of 
numbers  in  a  short  period  of  time,  calls 
to  these  specified  categories  of  numbers 
are  particularly  troublesome.  Therefore, 
to  exclude  from  these  restrictions 
equipment  that  use  predictive  dialing 
software  from  the  definition  of 
"automated  telephone  dialing 
equipment"  simply  because  it  relies  on 


a  given  set  of  numbers  would  lead  to  an 
unintended  result.  Calls  to  emergency 
numbers,  health  care  facilities,  and 
wireless  numbers  would  be  permissible 
when  the  dialing  equipment  is  paired 
with  predictive  dialing  software  and  a 
database  of  numbers,  but  prohibited 
when  the  equipment  operates 
independendy  of  such  lists  and  software 
packages.  We  believe  the  purpose  of  the 
requirement  that  equipment  have  the 
"capacity  to  store  or  produce  telephone 
numbers  to  be  called"  is  to  ensure  that 
the  prohibition  on  autodialed  calls  not 
be  circumvented.  See  47  U.S.C. 
227(a)(1).  Therefore,  the  Commission 
finds  that  a  predictive  dialer  falls  within 
the  meaning  and  statutory  definition  of 
"automatic  telephone  dialing 
equipment"  and  the  intent  of  Congress. 
Because  the  statutory  definition  does 
not  turn  on  whether  the  call  is  made  for 
marketing  purposes,  we  also  conclude 
that  it  applies  to  modems  that  have  the 
"capacity  (A)  to  store  or  produce 
telephone  numbers  to  be  called,  using  a 
random  or  sequential  number  generator: 
and  (B)  to  dial  such  numbers."  See  47 
U.S.C.  227(a)(1). 

97.  Predictive  Dialers  as  Customer 
Premises  Equipment.  A  few  commenters 
maintain  that  predictive  dialers  are 
Customer  Premises  Equipment  (CPE) 
over  which  the  Communications  Act 
gives  the  FCC  exclusive  jurisdiction. 
The  ATA  and  Direct  Marketing 
Association  (DMA)  urge  the 
Commission  to  assert  exclusive 
authority  over  CPE  and,  in  the  process, 
preempt  state  laws  governing  predictive 
dialers.  They  contend  that,  in  the 
absence  of  a  single  national  policy  on 
predictive  dialeruse.  telemarketers  will 
be  subject  to  the  possibility  of 
conflicting  state  standards.  In  the  past, 
CPE  was  regulated  as  a  common  carrier 
ser\'ice  based  on  the  Commission's 
jurisdiction  and  statutory 
responsibilities  over  cairier-proxided 
equipment.  The  Commission  long  ago 
deregulated  CPE,  finding  that  the  CPE 
market  was  becoming  increasingly 
competitive,  and  that  in  order  to  v. 

increase  further  the  options  that 
consumers  had  in  obtaining  equipment, 
it  would  require  common  carriers  to 
separate  the  provision  of  CPE  from  the 
provision  of  telecommunications 
services.  As  part  of  its  review  of  CPE 
regulations,  the  Commission  pointed 
out  that  it  had  never  regarded  the 
provision  of  terminal  equipment  in 
isolation  as  an  activity. subject  to  Title 
II  regulation.  While  the  Commission 
recognized  that  such  equipment  is 
within  the  FCC's  authority  over  wire 
and  radio  communications,  it  found  that 
the  equipment,  by  itself,  is  not  a 
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automated  or  prerecorded  telephone 
calls  *  *  *  to  be  a  nuisance  and  an 
invasion  of  privacy."  TCPA,  Section 
2(10),  reprinted  in  7  FCC  Red  at  2744. 
It  also  found  that  "[blanning  such 
automated  or  prerecorded  telephone 
calls  to  the  home,  except  when  the 
receiving  party  consents  to  receiving  the 
call  or  when  such  calls  are  necessary  in 
an  emergency  situation  affecting  the 
health  and  safety  of  the  consumer,  is  the 
only  effective  means  of  protecting 
telephone  consumers  from  this  nuisance 
and  privacy  invasion."  TCPA,  Section 
2(12),  reprinted  in  7  FCC  Red  at  2744- 
45.  Congress  determined  that  such 
prerecorded  messages  cause  greater 
harm  to  consumers'  privacy  than 
telephone  solicitations  by  live 
telemarketers.  The  record  reveals  that 
consumers  feel  powerless  to  stop 
prerecorded  messages  largely  because 
they  are  often  delivered  to  answering 
machines  and  because  they  do  not 
always  provide  a  means  to  request 
placement  on  a  do-not-call  list. 

100.  Additionally,  the  term 
"unsolicited  advertisement"  means 
"any  material  advertising  the 
commercial  availability  or  quality  of  any 
property,  goods,  or  services  which  is 
transmitted  to  any  person  without  that 
person's  prior  express  invitation  or 
permission."  47  U.S.C.  227(a)(4);  47 
CFR  64.1200(f)(5).  The  TCPA's 
definition  does  not  require  a  sale  to  be 
made  during  the  call  in  order  for  the 
message  to  be  considered  an 
advertisement.  Offers  for  free  goods  or 
services  that  are  part  of  an  overall 
marketing  campaign  to  sell  property, 
goods,  or  services  constitute 
"advertising  the  commercial  availabilitv 
or  quality  of  any  property,  goods,  or 
services."  See  47  U.S.C.  "227(a)(4). 
Therefore,  the  Commission  finds  that 
prerecorded  messages  containing  free 
offers  and  information  about  goods  and 
services  that  are  commercially  available 
are  prohibited  to  residential  telephone 
subscribers,  if  not  otherwise  exempted. 
For  example,  a  prerecorded  message 
that  contains  language  describing  a  new 
product,  a  vacation  destination,  or  a 
company  that  will  be  in  "your  area"  to 
perform  home  repairs,  and  asks  the 
consumer  to  call  a  toll-free  number  to 
"learn  more,"  is  an  "unsolicited 
advertisement"  under  the  TCPA  if  sent 
without  the  called  party's  express 
invitation  or  permission.  See  47  U.S.C. 
227(a)(4).  However,  as  long  as  the 
message  is  limited  to  identification 
information  only,  such  as  name  and 
telephone  number,  it  will  not  be 
considered  an  "unsolicited 
advertisement"  under  our  rules. 

101.  In  addition,  we  amend  the 
prerecorded  message  rule  at  47  CFR 


64.1200(c)(2)  so  that  the  prohibition 
expressly  applies  to  messages  that 
constitute  "telephone  solicitations,"  as 
well  as  to  those  that  include  or 
introduce  an  "unsolicited 
advertisement."  The  current  rule 
exempts  from  the  prohibition  any  call 
that  is  made  for  a  commercial  purpose 
but  does  not  include  the  transmission  of 
any  unsolicited  advertisement.  See  47 
CFR  64.1200(c)(2).  We  amend  the  rule  to 
exempt  a  call  that  is  made  for  a 
commercial  purpose  but  does  not 
include  or  introduce  an  unsolicited 
advertisement  or  constitute  a  telephone 
solicitation.  See  amended  rule  at  47  CFR 
64.1200(a)(2)(iii).  We  agree  with  those 
commenters  who  suggest  that 
application  of  the  prerecorded  message 
rule  should  turn,  not  on  the  caller's 
characterization  of  the  call,  but  on  the 
purpose  of  the  message.  Amending  the 
rule  to  apply  to  messages  that  constitute 
"telephone  solicitations,"  is  consistent 
with  the  goals  of  the  TCPA  and 
addresses  the  concerns  raised  by 
commenters  about  purported  "free 
offers."  In  addition,  we  believe  the 
amended  rule  will  afford  consumers  a 
greater  measure  of  protection  from 
unlawful  prerecorded  messages  and 
better  inform  the  business  community 
about  the  general  prohibition  on  such 
messages. 

102.  The  so-called  "dual  purpose" 
calls  described  in  the  record — calls  from 
mortgage  brokers  to  their  clients 
notifying  them  of  lower  interest  rates, 
calls  from  phone  companies  to 
customers  regarding  new  calling  plans, 
or  calls  from  credit  card  companies 
offering  overdraft  protection  to  existing 
customers — would,  in  most  instances, 
constitute  "unsolicited  advertisements," 
regardless  of  the  customer  service 
element  to  the  call.  The  Commission 
explained  in  the  2002  Notice  that  such 
messages  may  inquire  about  a 
customer's  satisfaction  with  a  product 
already  purchased,  but  are  rriotivated  in 
part  by  the  desire  to  sell  ultimately 
additional  goods  or  services.  If  the  call 
is  intended  to  offer  property,  goods,  or 
services  for  sale  either  diiring  the  call, 
or  in  the  future  (such  as  in  response  to 
a  message  that  provides  a  toll-free 
number),  that  call  is  an  advertisement. 
Similarly,  a  message  that  seeks  people 
to  help  sell  or  market  a  business' 
products,  constitutes  an  advertisement 
if  the  individuals  called  are  encouraged 
to  purchase,  rent,  or  invest  in  property, 
goods,  or  services,  during  or  after  the 
call.  However,  the  Commission  points 
out  that,  if  the  message  is  delivered  by 
a  company  that  has  an  established 
business  relationship  with  the  recipient, 
it  would  be  permitted  under  our  rules. 
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We  also  note  that  absent  an  established 
business  relationship,  the  telemarketer 
must  first  obtain  the  prior  express 
consent  of  the  called  party  in  order  to 
lawfully  initiate  the  call.  Purporting  to 
obtain  consent  during  the  call,  such  as 
requesting  that  a  consumer  "press  1"  to 
receive  further  information,  does  not 
constitute  the  prior  consent  necessary  to 
deliver  the  message  in  the  first  place,  as 
the  request  to  "press  1"  is  part  of  the 
telemarketing  call. 

Identification  Requirements 

103.  The  TCPA  rules  require  that  all 
artificial  or  prerecorded  messages 
delivered  by  an  automatic  telephone 
dialing  system  identify  the  business, 
individual,  or  other  entity  initiating  the 
call,  and  the  telephone  number  or 
address  of  such  business,  individual  or 
other  entity.  See  47  CFR  64.1200(d). 
Additionally,  the  Commission's  rules 
contain  identification  requfrements  that 
apply  without  limitation  to  "any 
telephone  solicitation  to  a  residential 
telephone  subscriber."  47  CFR 
64.1200(e)(2)(iv).  The  term  "telephone 
solicitation"  is  defined  to  mean  "the 
initiation  of  a  telephone  call  or  message 
for  the  purpose  of  encouraging  the 
purchase  or  rental  of  *   *   *  property, 
goods,  or  services  *   *  *"  (emphasis 
added).  47  CFR  64.1200(f)(3).  We  sought 
comment,  however,  on  whether  we 
should  modify  our  rules  to  state 
expressly  that  the  identification 
requirements  apply  to  otherwise  lawful 
artificial  or  prerecorded  messages,  as 
well  as  to  live  solicitation  calls. 

104.  The  vast  majority  of  consumer 
and  industry  commenters  support 
modifying  the  rules  to  provide  expressly 
that  telemarketers  must  comply  with  the 

.  identification  requirements  when 
delivering  prerecorded  messages.  Some 
consumers  urge  the  Commission  to 
require  specifically  that  companies 
provide  the  name  of  the  company  under 
which  it  is  registered  to  do  business. 
They  explain  that  a  company  will  often 
use  a  "d/b/a"  ("doing  business  as")  or 
"alias"  in  the  text  of  the  prerecorded 
message,  making  it  difficult  to  identify 
the  company  calling.  The  Commission 
recognizes  that  adequate  identification 
information  is  vital  so  that  consumers 
can  determine  the  purpose  of  the  call, 
possibly  make  a  do-not-call  request,  and 
monitor  compliance  with  the  TCPA 
rules.  Therefore,  we  are  amending  our 
rules  to  require  expressly  that  all 
prerecorded  messages,  whether 
delivered  by  automated  dialing 
equipment  or  not,  identify  the  name  of 
the  business,  individual  or  other  entity 
that  is  responsible  for  initiating  the  call, 
along  with  the  telephone  number  of 
such  business,  other  entity,  or 


individual.  With  respect  to  the  caller's 
name,  the  prerecorded  message  must 
contain,  at  a  minimum,  the  legal  name 
under  which  the  business,  individual  or 
entity  calling  is  registered  to  operate. 
The  Commission  recognizes  that  some 
businesses  use  "d/b/as"  or  aliases  for 
marketing  purposes.  The  rule  does  not 
prohibit  the  use  of  such  additional 
information,  provided  the  legal  name  of 
the  business  is  also  stated.  The  rule  also 
requires  that  the  telephone  number 
stated  in  the  message  be  one  that  a 
consumer  can  use  during  normal 
business  hours  to  ask  not  to  be  called 
again. 2  If  the  number  provided  in  the 
message  is  that  of  a  telemarketer  hired 
to  deliver  the  message,  the  company  on 
whose  behalf  the  message  is  sent  is 
nevertheless  liable  for  failing  to  honor 
any  do-not-call  request.  This  is^ 
consistent  with  the  rules  on  live 
solicitation  calls  by  telemarketers.  If  a 
consumer  asks  not  to  be  called  again, 
the  telemarketer  must  record  the  do-not- 
call  request,  and  the  company  on  whose 
behalf  the  call  was  made  must  honor 
that  request. 

Radio  Station  and  Television  ' 
Broadcaster  Calls 

105.  The  TCPA  prohibits  the  deliver}' 
of  prerecorded  messages  to  residential 
telephone  lines  without  the  prior 
express  consent  of  the  called  party.  47 
U.S.C.  227(b)(1)(B).  Conunission  rules 
exempt  from  the  prohibition  calls  that 
are  made  for  a  commercial  purpose  but 
do  not  include  any  unsolicited 
advertisement.  47  CFR  64.1200(c)(2). 
The  Commission  sought  comment  on 
prerecorded  messages  sent  by  radio 
stations  or  television  broadcasters  that 
encourage  telephone  subscribers  to  tune 
in  at  a  particular  time  for  a  chance  to 
win  a  prize  or  similar  opportunity.  We 
asked  whether  the  Commission  should 
specifically  address  these  kinds  of  calls, 
and  if  so,  how.  The  record  reveals  that 
such  calls  by  radio  stations  and 
television  broadcasters  do  not  at  this 


2  This  would  be  9  a.m.-5  p.m.,  Monday  through 
Friday,  during  the  particular  telemarketing 
campaign.  A  seller  or  telemarketer's  telephone 
number  must  permit  consumers  to  make  their  do- 
not-call  requests  in  a  timely  manner.  Therefore,  the 
seller  or  telemarketer  must  staff  the  "do-not-call 
number"  sufficiently  or  use  an  automated  system 
for  processing  requests  in  such  a  way  that 
consumers  are  not  placed  on  hold  or  forced  to  wail 
for  an  agent  to  answer  the  connection  for  an 
unreasonable  length  of  time.  We  also  reiterate  the 
Commission's  determination  in  its  2.9.95  TCPA 
Reconsideration  Order  that  any  number  provided 
for  identification  purposes  may  not  be  a  number 
that  requires  the  recipient  of  a  solicitation  to  incur 
more  than  nominal  costs  for  ipaking  a  do-not-call 
request  (i.e.,  for  which  charges  exceed  costs  for 
transmission  of  local  or  ordinary  station-to-station 
long  distance  calls).  See  1995  TCPA 
Reconsideration  Order.  10  FCC  Red  12391,  12409. 
para.  38.  See  also  amended  47  CFR  64.1200(b)(2). 


time  warrant  the  adoption  of  new  rules. 
Few  commenters  in  this  proceeding 
described  either  receiving  such 
messages  or  that  they  were  particularly 
problematic.  The  few  commenters  who 
addressed  the  issue  were  split  on 
whether  such  messages  fall  within  the 
TCPA's  definition  of  "unsolicited 
advertisement"  and  are  thus  subject  to 
the  restrictions  on  their  delivery.  We 
conclude  that  if  the  purpose  of  the 
message  is  merely  to  invite  a  consumer 
to  listen  to  or  view  a  broadcast,  such 
message  is  permitted  under  the  current 
rules  as  a  commercial  call  that  "does  not 
include  the  transmission  of  any 
unsolicited  advertisement"  and  under 
the  amended  rules  as  "a  commercial  call 
that  does  not  include  or  introduce  an 
unsolicited  advertisement  or  constitute 
a  telephone  solicitation.  "  See  amended 
47  CFR  64.1200(a)(2)(iii).  However, 
messages  that  encourage  consumers  to 
listen  to  or  watch  programming, 
including  programming  that  is 
retransmitted  broadcast  programming . 
for  which  consumers  must  pay  (e.g.. 
cable,  digital  satellite,  etc.)^  would  be 
considered  advertisements  for  purposes 
of  our  rules.  The  Commission  reiterates, 
however,  that  messages  that  are  part  of 
an  overall  marketing  campaign  to 
encourage  the  purchase  of  goods  or 
services  or  that  describe  the  commercial 
availability  or  quality  of  any  goods  or 
services,  are  "advertisements"  as 
defined  by  the  TCPA.  Messages  need 
not  contain  a  solicitation  of  a  sale 
during  the  call  to  constitute  an 
advertisement. 

Abandoned  Calls 

106.  Given  the  arguments  raised  on 
both  sides  of  this  issue  as  well  as  the 
FTC's  approach  to  the  problem,  the 
Commission  has  determined  to  adopt  a 
rule  to  reduce  the  number  of  abandoned 
calls  consumers  receive.  Under  the  new 
rules,  telemarketers  must  ensure  that 
any  technology  used  to  dial  telephone 
numbers  abandons  no  more  than  three 
(3)  percent  of  calls  answered  by  a 
person,  measured  over  a  30-day  preriod. 
A  call  will  be  considered  abandoned  if 
it  is  not  transferred  to  a  live  sales  agent 
within  two  (2)  seconds  of  the  recipient's 
completed  greeting.  When  a  call  is 
abandoned  within  the  three  (3)  percent 
maximum  allowed,  a  telemarketer  must 
deliver  a  prerecorded  identification 
message  containing  only  the 
telemarketer's  name,  telephone  number, 
and  notification  that  the  call  is  for 
"telemarketing  purposes."  To  allow 
time  for  a  consumer  to  answer  the 
phone,  the  telemarketer  must  allow  the 
phone  to  ring  for  fifteen  seconds  or  four 
rings  before  disconnecting  any 
unanswered  call.  Finally,  telemarketers 
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using  predict]  ve  dialers  must  maintain 
records  that  p  rovide  clear  and 
convincing  evidence  that  the  dialers 
used  comply  '  vith  the  three  (3)  percent 
call  abandonment  rate,  "ring  time"  and 
two-second-tr  msfer  rule. 

Maximum  Ra  e  on  Abandoned  Calls 

107.  The  Cc  mmission  believes  that 
establishing  a  maximum  call 
abandonment  rate  is  the  best  option  to 
reduce  effecti'  ely  the  number  of  hang- 
ups and  "dea(  air"  calls  consumers 
experience.  \Ai  e  recognize  that  industrv 
generally  advt  cates  a  five  percent 
abandonment  rate,  claiming  that  a  rate 
lower  than  fiv }  percent  would  reduce 
efficiencies  th  3  technology  provides. 
Some  industry  commenters  indicate  that 
a  3  percent  rats  still  obtains 
productivity  hsnefits.  However,  the 
Commission  ii  not  convinced  that  a  five 
percent  rate  w  11  lead  to  a  reasonable 
reduction  in  tl  e  number  of  abandoned 
calls.  The  DMAs  current  guideline, 
cited  by  many  commenters,  calls  for  an 
abandonment   ate  of  no  higher  than  five 
percent.  And  s  everal  telemarketers 
maintain  that  i  hey  now  utilize  an 
abandonment  'ate  of  five  percent  or 
lower  in  their  :alling  campaigns. 
Consumers  ne  ^ertheless  report  receiving 
as  many  as  20  dropped  calls  per  day 
that  interrupt  ilinners,  interfere  with 
home  business  operations,  and 
sometimes  frig  iten  the  elderly  and 
parents  with  y  )ung  children.  A  rule  that 
is  consistent  with  the  FTC's  will 
effectively  cre<  te  a  national  standard 
with  which  tel  smarketers  must  complv 
and  should  lead  to  fewer  abandoned 
calls",  while  pemitting  telemarketers  to 
continue  to  be:  lefit  from  such 
technology.  It :  s  also  responsive  to 
Congress'  man  late  in  the  Do-Not-Call 
Act  to  maximi:  ;e  consistency  with  the 
FTC's  rules. 

108.  The  thri  te  percent  abandonment 
rate  will  be  me  asured  over  a  30-day 
period,  a  stand  ard  supported  by  several 
industry  comn  enters.  Industry  members 
maintain  that  r  leasuring  the 
abandonment  i  ate  on  a  per  day  basis 
would  severel)  curtail  the  efficiencies 
gained  from  th  i  use  of  predictive 
dialers,  and  m<  y  be  overly  burdensome 
to  smaller  telei  larketers.  A  per  day 
measurement,  hey  argue,  would  not 
account  for  she  rt-term  fluctuations  in 
marketing  cam  jaigns.  They  further 
argue  that  the  i  npact  of  abandoned  calls 
on  consumers  ( lepends  more  on  the 
aggregate  numl  ler  of  contacts  made  by  a 
telemarketer  o\  er  time  and  not  on  the 
number  in  any  given  day.  The 
Commission  b«  lieves  that  a  three  (3) 
percent  abandc  nment  rate  measured 
over  a  30-day  p  eriod  will  ensure  that 
consumers  con  sistently  receive  fewer 


discoimected  calls,  and  that 
telemarketers  are  permitted  to  manage 
their  calling  campaigns  effectively 
under  the  new  rules  on  abandoned  calls. 
Although  we  recognize  that  this  rate  of 
measinement  differs  from  the  FFC's 
rule,  we  believe  a  rate  measm-ed  over  a 
longer  period  of  time  will  allow  for 
variations  in  telemarketing  campaigns 
such  as  calling  times,  number  of 
operators  available,  number  of 
telephone  lines  used  by  the  call  centers, 
and  other  similar  factors.  The  record 
also  suggests  that  an  abandonment  rate 
measured  over  a  30-day  period  will 
allow  telemarketers  to  more  easily 
comply  with  the  recordkeeping 
requirements  associated  with  the  use  of 
predictive  dialers. 

Two-Second-Transfer  Rule 

109.  The  record  confirms  that  many 
consumers  are  angered  by  the  "dead 
air"  they  often  face  when  answering  the 
telephone.  Running  to  the  telephone 
only  to  be  met  by  silence  can  be 
frustrating  and  even  frightening,  if  the 
caller  cannot  be  identified.  To  address 
the  problem  of  "dead  air"  produced  by 
dialing  technologies,  the  Commission 
has  determined  that  a  call  will  be 
considered  abandoned  if  the 
telemarketer  fails  to  connect  the  call  to 
a  sales  representative  within  two  (2) 
seconds  of  the  person's  completed 
greeting.  Calls  disconnected  because 
they  were  never  answered  (within  the 
required  15  seconds  or  4  rings)  or 
because  they  received  busy  signals  will 
not  be  considered  abandoned.  Calls  that 
reach  voicemail  or  an  answering 
machine  will  not  be  considered 
"answered"  by  the  called  party. 
Therefore,  a  call  that  is  disconnected 
upon  reaching  an  answering  machine 
will  not  be  considered  an  abandoned 
call.  This  requirement  is  consistent  with 
the  FTC's  rule. 

110.  Answering  Machine  Detection. 
Opposition  from  industry  to  the  two- 
second-transfer  requirement  appears  to 
be  based  largely  on  its  implications  for 
use  of  Answering  Machine  Detection 
(AMD).  Some  industry  members  explain 
that  AMD  is  used  by  telemarketers  to 
detect  answering  machines,  and  thereby 
avoid  leaving  messages  on  them.  The 
ATA  and  DMA  maintain  that  if 
telemarketers  are  required  to  connect  to 
a  sales  agent  or  message  within  1-2 
seconds,  a  large  percentage  of  calls 
reaching  answering  machines  will  be 
transferred  to  sales  agents,  thereby 
reducing  the  efficiencies  geuned  from 
AMD.  According  to  these  commenters, 
1-2  seconds  is  often  insufficient  for 
AMD  to  determine  accurately  if  the  call 
has  reached  an  answering  machine. 
Other  commenters  explain  that  AMD  is 


used  instead  by  telemarketers  to 
transmit  prerecorded  messages  to 
answering  machines;  in  such 
circumstances,  calls  that  reach  live 
persons  are  disconnected.  It  is  unclear 
from  the  record  how  prevalent  the  use 
of  AMD  is  in  the  telemarketing  industry. 
One  commenter  stated  that  the 
elimination  of  AMD  would  put 
"consumer-oriented"  telemarketing 
firms  out  of  business.  However,  other 
industry  members  acknowledge  that 
AMD  contributes  significantly  to  the 
amount  of  "dead  air"  consumers 
experience,  and  one  large  telemarketing 
firm  maintains  that  AMD  should  be 
banned  completely.  The  Commission 
believes  that  the  record  does  not 
warrant  a  ban  on  the  use  of  AMD. 
Instead,  if  the  AMD  technology  is 
deployed  in  such  a  way  that  the  delay 
in  transfer  time  to  a  sales  agent  is 
limited  to  two  seconds,  then  its 
continued  use  should  not  adversely 
affect  consumers'  privacy  interests. 

Prerecorded  Message  for  Identification 

111.  The  FTC's  "safe  harbor" 
provisions  require  that,  when  a  sales 
agent  is  unavailable  to  speak  to  a  person 
answering  the  phone,  marketers  deliver 
a  prerecorded  message  that  states  the 
name  and  telephone  number  of  the 
seller  on  whose  behalf  the  call  was 
made.  The  Commission  has  similarly 
determined  that  when  a  telemarketer 
abandons  a  call  under  the  three  (3) 
percent  rate  allowed,  the  telemarketer 
must  deliver  a  prerecorded  message 
containing  the  name  of  the  business, 
individual  or  other  entity  initiating  the 
call,  as  well  as  the  telephone  number  of 
such  business,  individual  or  other 
entity.  The  message  must  also  state  that 
the  call  is  for  "telemarketing  purposes." 
By  requiring  such  notice,  we  believe 
consumers  will  be  less  likely  to  return 
the  call  simply  to  learn  the  purpose  of 
the  call  and  possibly  incur  uiuiecessary 
charges.  We  recognize  that  many 
consumers  are  frustrated  with 
prerecorded  messages.  However,  the 
record  also  reveals  that  consumers  are 
frightened  and  angered  by  "dead  air" 
calls  and  repeated  hang-ups.  A 
prerecorded  message,  limited  to 
identification  information  only,  should 
mitigate  the  harms  that  result  from 
"dead  air,"  as  consumers  will  know 
who  is  calling  them.  And,  they  will 
more  easily  be  able  to  make  a  do-not- 
call  request  of  a  company  by  calling  the 
number  provided  in  the  message.  We 
note  that  such  messages  sent  in  excess 
of  the  three  (3)  percent  allowed  under     ' 
the  call  abandonment  rate,  will  be 
considered  abandoned  calls,  unless 
otherwise  permitted  by  our  rules.  The 
content  of  the  message  must  be  limited 
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to  name  and  telephone  number,  along 
with  a  notice  to  the  called  party  that  the 
call  is  for  "telemarketing  purposes." 
The  message  may  not  be  used  to  deliver 
an  unsolicited  advertisement.  As  long  as 
the  message  is  limited  to  identification 
information  only,  it  will  not  be 
considered  an  "unsolicited 
advertisement"  under  our  rules.  We 
caution  that  additional  information  in 
the  prerecorded  message  constituting  an 
unsolicited  advertisement  would  be  a 
violation  of  our  rules,  if  not  otherwise 
permitted  under  47  CFR  64.1200(a)(2). 

Established  Business  Relationship 

112.  While  the  TCPA  prohibits 
telephone  calls  to  residential  phone 
lines  using  an  artificial  or  prerecorded 
voice  to  deliver  a  message  without  the 
prior  express  consent  of  the  called 
party,  the  Commission  determined  that 
the  "TCPA  permits  an  exemption  for 
established  business  relationship  calls 
from  the  restriction  on  artificial  or 
prerecorded  message  calls  to  residences. 
The  record  reveals  that  an  established 
business  relationship  exemption  is 
necessary  to  allow  companies  to  contact 
their  existing  customers.  Companies 
currently  use  prerecorded  messages,  for 
example,  to  notif\'  their  customers  about 
new  calling  plans,  new  mortgage  rates, 
and  seasonal  services  such  as  chimney 
sweeping  and  lawn  care.  Therefore, 
prerecorded  messages  sent  by 
companies  to  customers  with  whom 
they  have  an  established  business 
relationship  will  not  be  considered 

'abandoned"  under  the  revised  rules,  if 
they  are  delivered  within  two  (2) 
seconds  of  the  person's  completed 
greeting.  Similarly,  any  messages 
initiated  with  the  called  party's  prior 
express  consent  and  delivered  within 
two  (2)  seconds  of  the  called  person's 
completed  greeting  are  not  "abandoned" 
calls  under  the  new  rules.  Such 
messages  must  identify  the  business, 
individual  or  entity  making  the  call  and 
contain  a  telephone  number  that  a 
consumer  may  call  to  request  placement 
on  a  do-not-call  list.  We  recognize  that 
the  established  business  relationship 
exception  to  the  prohibition  on 
prerecorded  messages  conflicts  with  the 
FTC's  amended  rule.  However,  for  the 
reasons  described  above,  we  believe  the 
current  exception  is  necessary  to  avoid 
interfering  with  ongoing  business 
relationships. 

Ring  Duration 

113.  The  Commission  also  adopts  a 
requirement  that  telemarketers  allow  the 
phone  to  ring  for  15  seconds  or  four  (4) 
rings  before  disconnecting  any 
unanswered  call.  This  standard  is 
consistent  with  that  of  the  FTC,  similar 


to  ciu-rent  DMA  guidelines,  and  used  by 
some  telemarketers  already.  One 
industry  commenter  asserted  that 
telemarketers  often  set  the  predictive 
dialers  to  ring  for  a  very  short  period  of 
time  before  disconnecting  the  call;  in 
such  cases,  the  predictive  dialer  does 
not  record  the  call  as  having  been 
abandoned.  The  practice  of  ringing  and 
then  disconnecting  the  call  before  the 
consumer  has  an  opportunity  to  answer 
the  phone  is  intrusive  of  consumer 
privacy  and  serves  only  to  increase 
efficiencies  for  telemarketers.  Moreover, 
in  discussing  the  interplay  between  the 
FTC's  rules  with  the  Commission's 
rules,  very  few  commenters  opposed  the 
"ring  time"  requirement  adopted  by  the 
FTC,  or  raised  any  particular  concerns 
about  how  it  might  work  in  the  TCPA 
framework.  Therefore,  given  the 
substantial  interest  in  protecting 
consumers'  privacy  interests,  as  well  as 
Congress's  direction  to  maximize 
consistency  with  the  FTC's  rules,  we 
have  determined  to  adopt  the  15  second 
or  four  (4)  ring  requirement. 

114.  Finally,  consistent  with  the 
FTC's  rules,  the  Commission  has 
determined  that  telemarketers  must 
maintain  records  establishing  that  the 
technology  used  to  dial  numbers 
complies  with  the  three  (3)  percent  call 
abandonment  rate,  "ring  time."  and 
two-second  rule  on  connecting  to  a  live 
sales  agent.  Telemarketers  must  provide 
such  records  in  order  to  demonstrate 
compliance  with  the  call  abandonment 
rules.  Only  by  adopting  a  recordkeeping 
requirement  wi^l  the  Commission  be 
able  to  enforce  adequately  the  rules  on 
the  use  of  predictive  dialers. 

115.  The  TCPA  seeks  primarily  to 
protect  subscribers  from  unrestricted 
commercial  telemarketing  calls,  and 
therefore  exempts  calls  or  messages  by 
tax-exempt  nonprofit  organizations  from 
the  definition  of  telephone  solicitation. 
Therefore,  the  Commission  has 
determined  not  to  extend  the  call 
abandonment  rules  to  tax-exempt 
nonprofit  organizations  in  the  absence 
of  further  guidance  from  Congress. 
Because  this  v.'ill  result  in  an 
inconsistency  with  the  FTC's  rules,  we 
will  discuss  the  call  abandonment  rules 
in  the  report  due  to  Congress  within  45 
days  after  the  promulgation  of  final 
rules.  See  Do-Not-Call  Act,  Section  4. 
However,  the  call  abandonment  rules 
will  apply  to  all  other  companies 
engaged  in  telemarketing,  and  the 
existence  of  an  established  business 
relationship  between  the  telemarketer 
and  consumer  will  not  be  an  exception 
to  these  rules.  For  these  entities,  the  call 
abandonment  rules  will  become 
effective  on  October  1,  2003.  We  decline 
to  establish  an  effective  date  beyond 


October  1,  2003,  which  is  consistent 
with  the  date  that  telemarketers  must 
comply  with  the  FTC's  call 
abandonment  rules.  This  should  permit 
telemarketers  to  make  any  modifications 
to  their  autodialing  equipment  or 
purchase  any  new  software  to  enable 
them  to  comply  with  the  three  (3) 
percent  call  abandonment  rate,  the 
prerecorded  message  requirement  and 
the  two-second-transfer  rule. 

Wireless  Telephone  Numbers  , 

Telemarketing  Calls  to  Wireless 
Numbers 

116.  We  affirm  that  under  the  TCPA, 
it  is  unlawful  to  make  any  call  using  an 
automatic  telephone  dialing  system  or 
an  artificial  or  prerecorded  message  to 
anv  wireless  telephone  number.  See  47 
U.S.C.  227(b)(1).  Both  the  statute  and 
our  rules  prohibit  these  calls,  with 
limited  exceptions,  "to  any  telephone 
number  assigned  to  a  paging  service, 
cellular  telephone  service,  specialized 
mobile  radio  service,  or  other  common 
carrier  service,  or  any  service  for  which 
the  called  party  is  charged.  "  47  U.S.C. 
227(b)(l)(A)(iii).  This  encompasses  both 
voice  calls  and  text  calls  to  wireless 
numbers  including,  for  example,  short 
message  service  calls,  provided  the  call 
is  made  to  a  telephone  number  assigned 
to  such  service.  Congress  found  that 
automated  or  prerecorded  telephone  . 
calls  were  a  greater  nuisance  and 
invasion  of  privacy  than  live  solicitation 
calls.  Moreover,  such  calls  can  be  costly 
and  inconvenient.  The  Commission  has 
long  recognized,  and  the  record  in  this 
proceeding  supports  the  same 
conclusion,  that  wireless  customers  eu-e 
charged  for  incoming  calls  whether  they 
pay  in  advance  or  after  the  minutes  are 
used.  Wireless  subscribers  who 
purchase  a  large  "bucket"  of  minutes  at 
a  fixed  rate  nevertheless  are  charged  for 
those  minutes,  and  for  any  minutes  that 
exceed  the  "bucket"  allowance.  This 
"bucket"  could  be  exceeded  more 
quickly  if  consumers  receive  numerous 
unwanted  telemarketing  calls. 
Moreover,  as  several  commenters  point 
out,  telemarketers  have  no  way  to 
determine  how  consumers  are  charged 
for  their  wireless  ser\^ice. 

117.  Although  the  same  economic  and 
safety  concerns  apply  to  all  telephone 
solicitation  calls  received  by  wireless 
subscribers,  the  Commission  has 
determined  not  to  prohibit  all  live     "■ 
telephone  solicitations  to  wireless 
numbers.  We  note,  however,  that  the 
TCPA  already  prohibits  live  solicitation 
calls  to  wireless  numbers  using  an 
autodialer.  See  47  U.S.C.  227(b)(1).  The 
national  do-not-call  database  will  allow 
for  the  registration  of  wireless  telephone 
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numbers  for  I  hose  subscribers  who  wish 
to  avoid  live  :elemarketing  calls  to  their 
wireless  phoi  les.  Wireless  subscribers 
thus  have  a  s  mple  means  of  preventing 
most  live  telemarketing  calls  if  they  so 
desire.  Registration  on  the  do-not -call 
database  will  not  prevent  calls  from 
entities  that  1  ave  an  established 
business  rela  ionship  with  a  wireless 
subscriber.  W  ireless  subscribers  who 
receive  such  ive  calls  can  easily  make 
a  company-s{  ecific  do-not-call  request. 
Moreover,  rel  ying  on  the  do-not-call 
database  to  c(  mtrol  live  telephone 
solicitations  i  ecognizes  that  prohibiting 
such  calls  to  vireless  numbers  may 
unduly  restrii:t  telemarketers'  ability  to 
contact  those  consumers  who  do  not 
object  to  rece  ving  telemarketing  calls 
and  use  their  wireless  phones  as  either 
their  primary  or  only  phone. 

118.  The  Qimmission's  rules  provide 
that  companii  fs  making  telephone 
solicitations  t  a  residential  telephone 
subscribers  w  ust  comply  with  time  of 
day  restrictiois  and  must  institute 
procedures  fcr  maintaining  do-not-call 
lists.  See  47  C  PR  64.1200(e).  We 
conclude  that  these  rules  apply  to  calls 
made  to  wireless  telephone  numbers. 
We  believe  th  it  wireless  subscribers 
should  be  affc  rded  the  same  protections 
as  wireline  su  bscribers. 

Wireless  Nun\ber  Portabilitv  and 
Pooling 
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telemarketers  use  to  avoid  making 
prohibited  calls  to  wireless  numbers. 

121.  LNP  and  pooling  do  not  make  if 
impossible  for  telemarketers  to  comply 
with  the  TCPA.  The  record 
demonstrates  that  information  is 
available  from  a  variety  of  sources  to 
assist  telemarketers  in  determining 
which  numbers  are  assigned  to  wireless 
carriers.  For  example,  NeuStar,  Inc.  as 
the  North  American  Numbering  Plan 
Administrator,  the  National  Pooling 
Administrator,  and  the  LNP 
Administrator  makes  information 
available  that  can  assist  telemarketers  in 
identifying  numbers  assigned  to 
wireless  carriers.  Also,  other 
commercial  enterprises  such  as 
Telcordia,  the  owner-operator  of  the 
Local  Exchange  Routing  Guide  maintain 
information  that  can  assist  telemarketers 
in  identifying  numbers  assigned  to 
wireless  carriers.  We  acknowledge  that 
beginning  November  24,  2003,  numbers 
previously  used  for  wireline  service 
could  be  ported  to  wireless  service 
providers  and  that  telemarketers  will 
need  to  take  the  steps  necessary  to 
identify  these  numbers.  We  also  note 
that  there  are  various  solutions  that  will 
enable  telemarketers  to  identify  wireless 
numbers  in  a  pooling  and  number 
portability  environment.  We  decline  to 
mandate  a  specific  solution,  but  rather 
rely  on  the  telemarketing  industry  to 
select  solutions  that  best  fit 
telemarketers'  needs.  The  record 
demonstrates  that  telemarketers  have 
found  adequate  methods  in  the  past  to 
comply  with  the  TCPA's  prohibition  on 
telephone  calls  using  an  autodialer  or  an 
artificial  or  prerecorded  voice  message 
to  any  telephone  number  assigned  to  a 
cellular  telephone  service,  a  paging 
service,  or  any  service  for  which  the 
called  party  is  charged  for  the  call.  We 
expect  telemarketers  to  continue  to 
make  use  of  the  tools  available  in  the 
marketplace  in  order  to  ensure 
continued  compliance  with  the  TCPA. 

122.  Moreover,  the  record  indicates 
that  telemarketing  to  wireless  phones  is 
not  a  significant  problem,  indicating 
that  the  industries'  voluntary  efforts 
have  been  successful.  Commenters 
further  declare  that  the  wireless  and 
telemarketing  industries  have  been 
actively  working  together  to  ensure  that 
telemarketing  does  not  become  a 
problem  for  wireless  customers. 

123.  Finally,  we  reject  proposals  to 
create  a  good  faith  exception  for 
inadvertent  autodialed  or  prerecorded 
calls  to  wireless  numbers  and  proposals 
to  create  implied  consent  because  we 
find  that  there  are  adequate  solutions  in 
the  marketplace  to  enable  telemarketers 
to  identify  wireless  numbers. 


Caller  Identification 

124.  The  Commission  has  determined 
to  require  all  sellers  and  telemarketers 
to  transmit  caller  ID  information, 
regardless  of  their  calling  systems.  In 
addition,  any  person  or  entity  engaging 
in  telemarketing  is  prohibited  from 
blocking  the  transmission  of  caller  ID 
information.  Caller  ID  information  must 
include  either  ANI  or  Calling  Party 
Number  (CPN)  and,  when  available  by 
the  telemarketer's  carrier,  the  name  of 
the  telemarketer.  If  the  information 
required  is  not  passed  through  to  the 
consumer,  through  no  fault  of  the 
telemarketer  originating  the  call,  then 
the  telemarketer  will  not  be  held  liable 
for  failure  to  comply  with  the  rules.  In 
such  a  circumstance,  the  telemarketer 
must  provide  clear  and  convincing 
evidence  that  the  caller  ID  information 
could  not  be  transmitted.  However,  the 
Commission  concurs  with  the  FTC  that 
caller  ID  information  can  be  transmitted 
cost  effectively  for  the  vast  majority  of 
calls  made  by  telemarketers.  Caller  ID 
allows  consumers  to  screen  out 
unwanted  calls  and  to  identify 
companies  that  they  wish  to  ask  not  to 
call  again.  Knowing  the  identity  of  the 
caller  is  also  helpful  to  consumers  who. 
feel  frightened  or  threatened  by  hang-up 
and  "dead  air"  calls.  We  disagree  with 
those  commenters  who  argue  that  caller 
ID  information  only  benefits  those 
consumers  who  subscribe  to  caller  ID 
services.  Consumers  can  also  use  the 
*69  feature  to  obtain  caller  ID 
information  transmitted  by  a 
telemarketer.  The  *69  feature,  available 
through  many  subscribers'  telephone 
service  providers,  provides  either:  (1) 
Information  regarding  the  last  incoming 
call,  and  the  option  to  dial  the  caller 
back,  or  (2)  the  ability  to  return  the  last 
incoming  call.  Call  information, 
however,  would  not  be  available  for  an 
incoming  call,  if  the  caller  failed  to 
transmit  caller  ID  information  or 
blocked  such  information.  Caller  ID  also 
should  increase  accountability  and 
provide  an  important  resource  for  the 
FCC  and  FTC  in  pursuing  enforcement 
actions  against  TCPA  and  TSR  violators. 

125.  We  conclude  that  while  SS7 
capability  is  not  universally  available, 
the  vast  majority  of  the  United  States 
has  access  to  SS7  infrastructure.  The 
SS7  network  contains  functionality  to 
transmit  both  the  CPN  and  the  charge 
number.  'Charge  number"  is  defined  in 
47  CFR  64.1600(d)  and  refers  to  the 
delivery  of  the  calling  party's  billing 
number  by  a  local  exchange  carrier  for 
billing  or  routing  purposes,  and  to  the 
subsequent  delivery  of  such  number  to 
end  users.  Under  the  Commission's 
rules,  with  certain  limited  exceptions, 
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common  carriers  using  SS7  and  offering 
or  subscribing  to  any  service  based  on 
SS7  functionality  are  required  to 
transmit  the  CPN  associated  with  an 
interstate  call  to  connecting  carriers.  See 
47  CFR  64.1600,  64.1601.  Regardless  of 
whether  SS7  is  available,  a  LEC  at  the 
originating  end  of  a  call  must  receive 
and  be  able  to  transmit  the  ANI  to  the 
connecting  carrier,  as  the  ANI  is  the 
number  transmitted  through  the 
network  that  identifies  the  calling  party 
for  billing  purposes.  The  term  "ANI" 
refers  to  the  delivery  of  the  calling 
party's  billing  number  by  a  local 
exchange  carrier  to  any  interconnecting 
carrier  for  billing  or  routing  purposes, 
and  to  the  subsequent  delivery  to  end 
users.  See  47  CFR  64.1600(b).  ANI  is 
generally  inferred  by  the  switch.  Each 
line  termination  on  the  telco  switch 
corresponds  to  a  different  phone 
number  for  ANI.  Thus,  we  determine 
that  telemarketers  must  ensure  that 
either  CPN  or  ANI  is  made  available  for 
all  telemarketing  calls  in  order  to  satisfy 
their  caller  ID  requirements.  Whenever 
possible,  CPN  is  the  preferred  number 
and  should  be  transmitted.  Provision  of 
Caller  ID  information  does  not  obviate 
the  requirement  for  a  caller  to  verbally 
supply  identification  information 
during  a  call.  See  47  CFR  64.1200(e)(iv). 
Consistent  with  the  FTC's  rules,  CPN 
can  include  any  number  associated  with 
the  telemarketer  or  party  on  whose 
behalf  the  call  is  made,  that  allows  the 
consumer  to  identify  the  caller.  This 
includes  a  number  assigned  to  the 
telemarketer  by  its  carrier,  the  specific 
number  from  which  a  sales 
representative  placed  a  call,  the  number 
for  the  party  on  whose  behalf  the 
telemarketer  is  making  the  call,  or  the 
seller's  customer  service  number.  Any 
number  supplied  must  permit  an 
individual  to  make  a  do-not-call  request 
during  regular  business  hours  for  the 
duration  of  the  telemarketing 
campaign.  3 

126.  Some  commenters  state  that  it  is 
not  technically  feasible  for  telemarketers 
to  transmit  caller  ID  information  when 
using  a  private  branch  exchange  (PBX) 
and  typical  T-1  trunks.  As  noted  by 
National  Association  of  State  Utility 


3  This  would  mean  9  a.m. -5  p.m.  Monday 
through  Friday.  A  seller  or  telemarketer  calling  on 
behalf  of  a  seller  must  be  able  to  record  do-not-call 
requests  a]  the  number  transmitted  to  consumers  as 
caller  ID.  Therefore,  if  the  person  answering  the 
calls  at  this  number  is  not  the  sales  representative 
who  made  the  call  or  an  employee  of  the  seller  or 
telemarketer  who  made  the  call,  or  if  the 
telemarketer  is  using  an  automated  system  to 
answer  the  calls,  the  seller  is  nevertheless 
responsible  for  ensuring  that  any  do-not-call  request 
is  recorded  and  the  consumer's  name,  if  provided, 
and  telephone  number  are  placed  on  the  seller's  do- 
not-call  list  at  the  time  the  request  is  made. 


Consumer  Advocates,  the  Commission's 
rules  exempt  from  the  ciurent  caller  ID 
rules,  PBX  and  Centrex  systems  which 
lack  the  capability  to  pass  CPN 
information.  Regardless  of  whether  a 
call  is  made  using  a  typical  T-1  trunk 
or  an  ISDN  trunk,  ANI  is  transmitted  to 
the  Local  Exchange  Carrier  for  billing 
purposes.  With  both  PBX  and  Centrex 
systems,  the  carrier  can  determine  the 
billing  number  from  the  physical  line 
being  used  to  make  a  call,  even  if  the 
billing  number  is  not  transmitted  along 
that  line  to  the  carrier.  We  are  cognizant 
of  the  fact  that  with  PBX  and  Centrex 
systems,  the  billing  number  could  be 
associated  with  multiple  outgoing  lines. 
Nevertheless,  telemarketers  using  PBX 
or  Centrex  systems  are  required  under 
the  new  rules  not  to  block  ANI,  at  a 
minimum,  for  caller  ID  purposes. 

127.  We  recognize  that  ISDN 
technology  is  preferred,  as  it  presents 
the  opportunity  to  transmit  both  CPN 
and  ANI.  However,  in  situations  where 
existing  technology  permits  only  the 
transmission  of  the  ANI  or  charge 
number,  then  the  ANI  or  charge  number 
will  satisfy  the  Commission's  ru}es, 
provided  it  allows  a  consumer  to  make 
a  do-not-call  request  during  regular 
business  hours.  By  allowing 
transmission  of  ANI  or  charge  number 
to  satisfy  the  caller  ID  requirement,  we 
believe  that  carriers  need  not  incur 
significant  costs  to  upgrade  T-1  and 
ISDN  switches.  For  these  same  reasons, 
we  also  believe  that  mandating  caller  ID 
will  not  create  a  competitive  advantage 
towards  particular  carriers.  As  typical 
T-1  technology  is  upgraded  to  ISDN 
technology,  we  expect  that 
telemarketers  will  increasingly  be  able 
to  traasmit  the  preferred  CPN  instead  of 
ANI  or  charge  number. 

128.  Finally,  the  record  strongly 
supports  a  prohibition  on  blocking 
caller  ID  information.  Both  National 
Consumers  League  and  National 
Association  of  State  Utility  Consumer 
Advocates  state  that  there  is  no  valid 
reason  why  a  telemarketer  should  be 
allowed  to  intentionally  block  the 
transmission  of  caller  ID.  We  conclude 
that  the  caller  ID  requirements  for 
commercial  telephone  solicitation  calls 
do  not  implicate  the  privacy  concerns 
associated  with  blocking  capability  for 
individuals.  See  47  CFR  64.1601(b).  We 
recognize  that  absent  a  prohibition  on 
blocking,  a  party  could  transmit  CPN  in 
accordance  with  the  new  rules  and 
simultaneously  transmit  a  request  to 
block  transmission  of  caller  ID 
information.  Thus,  the  Commission  has 
determined  to  prohibit  any  request  by  a 
telemarketer  to  block  caller  ID 
information  or  ANI. 


129.  The  TCPA  seeks  primarily  to 
protect  subscribers  from  unrestricted 
commercial  telemarketing  calls. 
Therefore,  the  Commission  has 
determined  not  to  extend  the  caller  ID 
requirements  to  tax-exempt  nonprofit 
organizations.  However,  the  caller  ID 
rules  will  apply  to  all  other  companies 
engaged  in  telemarketing,  and  the 
existence  of  an  established  business 
relationship  between  the  telemarketer 
and  the  consumer  shall  not  be  an 
exception  to  these  rules.  For  all  covered 
entities,  the  effective  date  of  the  caller 
ID  requirements  will  be  January  29, 
2004.  This  will  provide  telemarketers  a 
reasonable  period  of  time  to  obtain  or 
update  any  equipment  or  systems  to 
enable  them  to  transmit  caller  ID 
information.  We  decline  to  extend  the 
effective  date  beyond  January  29.  2004, 
which  is  consistent  with  the  date  on 
which  telemarketers  are  required  to 
comply  with  the  FTC's  caller  ID 
provision. 

Unsolicited  Facsimile  Advertisements 

Prior  Express  Invitation  or  Permission 

130.  The  Commission  has  determined 
that  the  TCPA  requires  a  person  or 
entity  to  obtain  the  prior  express 
invitation  or  perm_ission  of  the  recipient 
before  transmitting  an  unsolicited  fax 
advertisement.  This  express  invitation 
or  permission  must  be  in  writing  and 
include  the  recipient's  signature.  The 
term  "signature"  in  the  amended  rule 
shall  include  an  electronic  or  digital 
form  of  signature,  to  the  extent  that  such 
form  of  signature  is  recognized  as  a 
valid  signature  under  applicable  federal 
law  or  state  contract  law.  The  recipient 
must  clearly  indicate  that  he  or  she 
consents  to  receiving  such  faxed 
advertisements  from  the  company  to 
which  permission  is  given,  and  provide 
the  individual  or  business's  fax  number 
to  which  faxes  mav  be  sent. 

131.  Established  Business 
Relationship.  The  TCPA  does  not  act  as 
a  total  ban  on  fax  advertising.  Persons 
and  businesses  that  wish  to  advertise 
using  faxes  may,  under  the  TCPA,  do  so 
with  the  express  permission  of  the 
recipients.  In  the  2002  Notice,  we 
sought  comment  on  whether  an 
established  business  relationship 
between  a  fax  sender  and  recipient 
establishes  the  requisite  consent  to 
receive  telephone  facsimile 
advertisements.  The  majority  of 
industry'  commenters  support  the 
finding  that  facsimile  transmissions 
from  persons  or  entities  that  have  an 
established  business  relationship  with 
the  recipient  can  be  deemed  to  be 
invited  or  permitted  by  the  recipient. 
These  commenters  maintain  that 
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eliminating  I  he  EBR  exemption  for 
facsimile  ad'  ertisements  would 
interfere  wit  i  ongoing  business 
relationship; ,  raise  business  costs,  and 
limit  the  flo\  t  of  valuable  information  to 
consumers. '  "hey  urge  the  Commission 
to  amend  the  rules  to  provide  expressly 
for  the  EBR  exemption.  Conversely,  the 
majority  of  c  jnsumer  advocates  argue 
that  the  TCP.  ^  requires  companies  to 
obtain  exprei  is  permission  from 
consumers—  even  their  existing 
customers — 1  »efore  transmitting  a  fax  to 
a  consumer,  some  consiuner  advocates 
maintain  tha  the  Commission  erred  in 
its  1992  dete  minalion  that  a  consumer, 
by  virtue  of  a  n  established  business 
relationship,  has  given  his  or  her 
express  invit  ition  or  permission  to 
receive  faxes  from  that  company.  They 
urge  the  Com  mission  to  eliminate  the 
EBR  exempli  jn.  noting  that  Congress 
initially  inch  ided  in  the  TCPA  an  EBR 
exemption  fc  r  faxes,  but  removed  it 
from  the  fina  version  of  the  statute. 

132.  We  ric  w  reverse  our  prior 
conclusion  tl  at  an  established  business 
relationship  )rovides  companies  with 
the  necessan  express  permission  to 
send  faxes  to  their  customers.  As  of  the 
effective  date  of  these  rules,  the  EBR 
will  no  longe  r  be  sufficient  to  show  that 
an  individua  or  business  has  given 
their  express  permission  to  receive 
unsolicited  f;  csimile  advertisements. 
The  record  ir  this  proceeding  reveals 
consumers  ai  d  businesses  receive  faxes 
they  believe  I  hey  have  neither  solicited 
nor  given  ther  permission  to  receive. 
Recipients  of  these  faxed  advertisements 
assume  the  ci  tst  of  the  paper  used,  the 
cost  associate  d  with  the  use  of  the 
facsimile  ma(  hine,  and  the  costs 
associated  wi  th  the  time  spent  receiving 
a  facsimile  ac  vertisement  dtiring  which 
the  machine  i  :annot  be  used  by  its 
owner  to  sen(  or  receive  other  facsimile 
b-ansmissioni . 

133.  The  legislative  history  indicates 
that  one  of  Cc  ngress'  primary  concerns 
was  to  protec;  the  public  from  bearing 
the  costs  of  u  iwanted  advertising. 
Certain  practi  ces  were  treated 
differently  be  :ause  they  impose  costs  on 
consumers.  F  ar  example,  under  the 
TCPA,  calls  tl )  wireless  phones  cind 
numbers  for  \  ^fhich  the  called  party  is 
charged  are  p  rohibited  in  the  absence  of 
an  emergency  or  without  the  prior 
express  conse  nt  of  the  called  party.  See 
47  U.S.C.  227[b)(l).  Because  of  the  cost 
shifting  invoked  with  fax  advertising. 
Congress  sim  larly  prohibited 
unsolicited  fa  xes  without  the  prior 
express  perm  ssion  of  the  recipient.  47 
U.S.C.  227(b)  1)(C)  and  (a)(4).  Unlike  the 
do-not-call  lis  t  for  telemarketing  calls. 
Congress  proi  ided  no  mechanism  for 
opting  out  of  unwanted  facsimile 


advertisements.  Such  an  opt-out  list 
would  require  the  recipient  to  possibly 
bear  the  cost  of  the  initial  facsimile  and 
inappropriately  place  the  burden  on  the 
recipient  to  contact  the  sender  and 
request  inclusion  on  a  "do-not-fax"  list. 

134.  Instead,  Congress  determined 
that  companies  that  wish  to  fax 
unsolicited  advertisements  to  customers 
must  obtain  their  express  permission  to 
do  so  before  transmitting  any  faxes  to 
them.  See  47  U.S.C.  227(b)(1)(C)  and 
(a)(4).  Advertisers  may  obtain  consent 
for  their  faxes  through  such  means  as 
direct  mail,  Web  sites,  and  interaction 
with  customers  in  their  stores.  Under 
the  new  rules,  the  permission  to  send 
fax  advertisements  must  be  provided  in 
writing,  include  the  recipient's 
signature  and  facsimile  number,  and 
cannot  be  in  the  form  of  a  "negative, 
option."  A  facsimile  advertisement 
containing  a  telephone  number  and  an 
instruction  to  call  if  the  recipient  no 
longer  wishes  to  receive  such  faxes, 
would  constitute  a  "negative  option." 
This  option  (in  which  the  sender 
presumes  consent  unless  advised 
otherwise)  would  impose  costs  on 
facsimile  recipients  unless  or  until  the 
recipient  were  able  to  ask  that  such 
transmissions  be  stopped.  For  example, 
a  company  that  requests  a  fax  number 
on  an  application  form  could  include  a 
clear  statement  indicating  that,  by 
providing  such  fax  number,  the 
individual  or  business  agrees  to  receive 
facsimile  advertisements  from  that 
company.  Such  statement,  if 
accompanied  by  the  recipient's 
signature,  will  constitute  the  necessar>' 
prior  express  permission  to  send 
facsimile  advertisements  to  that    -^ 
individual  or  business.  We  believe  that 
even  small  businesses  may  easily  obtain 
permission  from  existing  customers  who 
agree  to  receive  faxed  advertising,  when 
customers  patronize  their  stores  or 
provide  their  contact  information.  The 
Commission  believes  that  given  the  cost 
shifting  and  interference  caused  by 
unsolicited  faxes,  the  interest  in 
protecting  those  who  would  otherwise 
be  forced  to  bear  the  biudens  of 
unwanted  faxes  outweighs  the  interests 
of  companies  that  wish  to  advertise  via 
fax. 

135.  Membership  in  a  Trade 
Association.  In  its  1995  Reconsideration 
Order,  the  Commission  determined  that 
mere  distribution  or  publication  of  a 
telephone  facsimile  number  is  not  the 
equivalent  of  prior  express  permission 
to  receive  faxed  advertisements.  The 
Commission  also  found  that  given  the 
variety  of  circumstances  in  which  such 
numbers  may  be  distributed  (business 
cards,  advertisements,  directory  listings, 
trade  journals,  or  by  membership  in  an 


association),  it  was  appropriate  to  treat 
the  issue  of  consent  in  any  complaint 
regarding  unsolicited  facsimile 
advertisements  on  a  case-by-case  basis. 
In  the  2002  Notice,  we  sought  comment 
specifically  on  the  issue  of  membership 
in  a  trade  association  or  similar  group 
and  asked  whether  publication  of  one's 
fax  number  in  an  organization's 
directory  constitutes  an  invitation  or 
permission  to  receive  an  unsolicited  fax. 
The  American  Business  Media  argued 
that  those  willing  to  make  fax  numbers 
available  in  directories  released  to  the 
public  do  so  with  an  expectation  that 
such  fax  numbers  will  be  used  for 
advertising.  Consumer  advocates, 
however,  contend  that  publicly  listing  a 
fax  number  is  not  a  broad  invitation  to 
send  commercial  faxes.  TOPUC  asserted 
that  businesses  often  publish  their  fax 
numbers  for  the  convenience  of  their 
customers,  clients  and  other  trade 
association  members,  not  for  the  benefit 
of  telemarketers. 

136.  The  Commission  agrees  that  fax 
numbers  are  published  and  distributed 
for  a  variety  of  reasons,  all  of  which  are 
usually  connected  to  the  fax  machine 
owner's  business  or  other  personal  and 
private  interests.  The  record  shows  that 
they  are  not  distributed  for  other 
companies'  advertising  purposes.  Thus, 
a  company  wishing  to  fax  ads  to 
consumers  whose  numbers  are  listed  in 
a  trade  publication  or  directory  must 
first  obtain  the  express  permission  of 
those  consumers.  Express  permission  to 
receive  a  faxed  ad  requires  that  the 
consumer  understand  that  by  providing 
a  fax  number,  he  or  she  is  agreeing  to 
receive  faxed  advertisements.  We 
believe  the  burden  on  companies  to 
obtain  express  permission  is  warranted 
when  balanced  against  the  need  to 
protect  consumers  and  businesses  from 
bearing  the  advertising  costs  of  those 
companies.  Finally,  the  Commission 
affirms  that  facsimile  requests  for 
permission  to  transmit  faxed  ads, 
including  toll-free  opt-out  numbers, 
impose  unacceptable  costs  on  the 
recipients.  This  kind  of  "negative 
option"  is  contrary  to  the  statutory 
requirement  for  prior  express 
permission  or  invitation. 

Fax  Broadcasters 

137.  The  Commission  explained  in 
the  2002  Notice  that  some  fax 
broadcasters,  who  transmit  other 
entities'  advertisements  to  a  large 
number  of  telephone  facsimile  machines 
for  a  fee,  maintain  lists  of  facsimile 
numbers  that  they  use  to  direct  their 
clients'  advertisements.  We  noted  that 
this  practice,  among  others,  indicates  a    . 
fax  broadcaster's  close  involvement  in 
sending  unlawful  fax  advertisements 
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and  may  subject  such  entities  to 
enforcement  action  under  the  TCPA  and 
our  existing  rules.  We  then  sought 
comment  on  whether  the  Conunission 
should  address  specifically  in  the  rules 
the  activities  of  fax  broadcasters. 
Companies  and  organizations  whose 
members  hire  fax  broadcasters  to 
transmit  their  messages  argue  that  the 
fax  broadcaster  should  be  liable  for 
violations  of  the  TCPA's  faxing 
prohibition.  American  International 
Automobile  Dealers  Association 
maintafns  this  should  be  the  case,  even 
if  the  fax  broadcaster  uses  the  list  of  fax 
numbers  provided  by  the  company 
doing  the  advertising.  Nextel  argues  that 
liability  ought  to  lie  with  the  party 
controlling  the  destination  of  the  fax; 
that  fax  broadcasters  who  actively 
compile  and  market  databases  of  fax 
numbers  aie  the  major  perpetrators  of 
TCPA  fax  violations.  Nextel  specifically 
urges  the  Commission  to  find  that 
companies  whose  products  are 
advertised  by  independent  retailers 
should  not  be  liable  for  TCPA  violations 
when  they  have  no  knowledge  of  such 
activities.  Fax  broadcasters  disagree  that 
they  should  be  liable  for  unlawful  faxes, 
maintaining  that  many  of  them  do  not 
exercise  any  editorial  control  or 
discretion  over  the  content  of  the 
messages,  and  do  not  provide  the  list  of 
fax  numbers  to  which  the  ads  are 
transmitted.  Many  industry  as  well  as 
consumer  commenters  agree  that  only 
those  fax  broadcasters  who  are  closely 
involved  in  the  transmission  of  the  fax 
should  be  subject  to  liability.  Reed 
asserts  that  liability  should  rest  with  the 
entity  on  whose  behalf  a  fax  is  sent;  that 
fax  broadcasters  are  not  in  a  position  to 
know  firsthand  whether,  for  example, 
an  established  business  relationship 
exists  between  the  company  and 
consumer. 

138.  The  Commission's  rulings  clearly 
indicate  that  a  fax  broadcaster's 
exemption  from  liability  is  based  on  the 
type  of  activities  it  undertakes,  and  only 
exists  "(ijn  the  absence  of  'a  high  degree 
of  involvement  or  actual  notice  of  an 
illegal  use  and  failure  to  take  steps  to 
prevent  such  transmissions.'"  1992 
TCPA  Order,  7  FCC  Red  at  8780,  para. 
54  (quoting  Use  of  Common  Carriers,  2 
FCC  Red  2819,  2820  (1987)).  The 
Commission  believes  that,  based  on  the 
record  and  our  own  enforcement 
experience,  addressing  the  activities  of 
fax  broadcasters  will  better  inform  both 
consumers  and  businesses  about  the 
prohibition  on  unsolicited  fax 
advertising.  The  Conunission  has 
determined  to  amend  the  rules  to  state 
explicitly  that  a  fax  broadcaster  will  be 
liable  for  an  imsolicited  fax  if  there  is 


a  high  degree  of  involvement  or  actual 
notice  on  the  part  of  the  broadcaster. 
The  new  rules  provide  that  if  the  fax 
broadcaster  supplies  the  fax  numbers 
used  to  transmit  the  advertisement,  the 
fax  broadcaster  will  be  liable  for  any 
unsolicited  advertisement  faxed  to 
consumers  and  businesses  without  their 
prior  express  invitation  or  permission. 
We  agree,  however,  that  if  the  company 
whose  products  are  advertised  has 
supplied  the  list  of  fax  numbers,  that 
company  is  in  the  best  position  to 
ensure  that  recipients  have  consented  to 
receive  the  faxes  and  should  be  liable 
for  violations  of  the  prohibition. 
Therefore,  the  fax  broadcaster  will  not 
be  responsible  for  the  ads,  in  the 
absence  of  any  other  close  involvement, 
such  as  determining  the  content  of  the 
faxed  message.  A  high  degree  of 
involvement  might  be  demonstrated  by 
a  fax  broadcaster's  role  in  reviewing  and 
assessing  the  content  of  a  facsimile 
message.  In  such  circumstances  where 
both  the  fax  broadcaster  and  advertiser 
demonstrate  a  high  degree  of 
involvement,  they  may  be  held  jointly 
and  severally  liable  for  violadons  of  the 
unsolicited  facsimile  provisions.  In 
adopting  this  rule,  the  Commission 
focuses  on  the  nature  of  an  entity's 
activity  rather  than  on  any  label  that  the 
entity  may  claim.  We  believe  the  rule 
will  better  inform  the  business 
community  about  the  prohibition  on 
unsolicited  fax  advertising  and  the 
liability  that  attaches  to  such  faxing. 
And,  it  will  better  serve  consumers  who 
are  often  confused  about  which  party  is 
responsible  for  unlawful  fix  advertising. 
For  the  same  reasons,  the  new  rules 
define  "facsimile  broadcaster"  to  mean 
a  person  or  entity'  that  transmits 
messages  to  telephone  facsimile 
machines  on  behalf  of  another  person  or 
entity  for  a  fee.  See  47  CFR 
64.1200(f)(4). 

139.  Some  commenters  ask  the 
Commission  to  clarify  the  extent  of 
common  carriers'  liability  for  the 
transmission  of  unsolicited  faxes.  Cox 
specifically  urges  the  Commission  to 
distinguish  the  obligations  of  fax 
broadcasters  from  "traditional  common 
carriers."  As  noted  above,  the 
Commission  has  stated  that  "(i]n  the 
absence  of  'a  high  degree  of  involvement 
or  actual  notice  of  an  illegal  use  and 
failure  to  take  steps  to  prevent  such 
transmissions,'  common  carriers  will 
not  be  held  liable  for  the  transmission 
of  a  prohibited  facsimile  message."  1992 
TCPA  Order.  7  FCC  Red  at  8780,  para. 
54  (quoting  Use  of  Common  Carriers,  2 
FCC  Red  2819,  2820  (1987)).  We 
reiterate  here  that  if  a  common  carrier 
is  merely  providing  the  network  over 


which  a  subscriber  (a  fax  broadcaster  or 
other  individual,  business,  or  entity) 
sends  an  unsolicited  facsimile  message, 
that  common  carrier  will  not  be  liable 
for  the  facsimile. 

140.  Nextel  urges  the  Commission  to 
clarify  that  section  217  of  the 
Communications  Act  does  not  impose  a 
higher  level  of  liability  on  common 
carriers  than  on  other  entities  for 
violations  of  the  TCPA.  Section  217 
provides  that  "[i]n  construing  and 
enforcing  the  provisions  of  this  Act,  the 
act,  omission,  or  failure  of  any  officer, 
agent,  or  other  person  acting  for  or 
employed  by  any  common  carrier  or 
user,  acting  within  the  scope  of  his 
employment,  shall  in  every  case  be  also 
deemed  to  be  the  act,  omission,  or 
failiu-e  of  such  carrier  or  user  as  well  as 
that  of  the  person."  47  U.S.C.  217.  The 
Commission  declines  to  address  the 
scope  of  section  217  in  this  rulemaking, 
which  was  not  raised  in  the  2002  Notice 
or  in  subsequent  notices  in  this 
proceeding. 

Fax  Servers 

141.  The  TCPA  makes  it  unlawful  for 
any  person  to  use  any  telephone 
facsimile  machine,  computer,  or  other 
device  to  send  an  unsolicited 
advertisement  to  a  telephone  facsimile 
machine.  47  U.S.C.  227(b)(1)(C).  The 
TCPA  defines  the  term  "telephone 
facsimile  machine"  to  mean  "equipment 
which  has  the  capacity  (A)  to  transcribe 
te.xt  or  images,  or  both,  from  paper  into 
an  electronic  signal  and  to  transmit  that 
signal  over  a  regular  telephone  line,  or 
(B)  to  transcribe  text  or  images  (or  both) 
from  an  electronic  signal  received  over 

a  regular  telephone  line  onto  paper."  47 
U.S.C.  227(a)(2).  The  Conunission 
sought  comment  on  any  developing 
technologies,  such  as  computerized  fax 
servers,  that  might  warrant  revisiting 
these  rules. 

142.  Commenters  who  addressed  this 
issue  were  divided  on  whether  fax 
servers  should  be  subject  to  the 
unsolicited  facsimile  provisions.  Some 
industry  representatives  urged  the 
Commission  to  clarif}'  that  the  TCPA 
does  not  prohibit  the  transmission  of 
unsolicited  fax  advertisements  to  fax 
servers  and  personal  computers  because 
these  transmissions  are  not  sent  to  a 
"telephone  facsimile  machine,"  as 
defined  in  the  statute.  Nextel  maintains 
that  such  faxes  do  not  implicate  the 
harms  Congress  sought  to  redress  in  the 
TCPA,  as  they  are  not  reduced  to  paper 
and  can  be  deleted  from  one's  inbox 
without  being  opened  or  examined. 
Other  commenters  disagree,  noting  that 
there  are  other  costs  associated  with 
faxes  sent  to  computers  and  fax  servers. 
They  note  that  the  TPCA  only  requires 


44170 


Federal  Register / Vol.  68,  No.'"l43 / Friday,  July  25,  2003 /Rules  and  Regulations 


that  the  equi 
transcribe  te>  t 
and  that  com  )uter 
personal  com  juters 
143.  We  CO  iclude 
personal  com  juters 
attached  to.  n 


d  )es 


t«l 
ju  ;t 


rece  ive 


fa  :simile 


seid 


computerizec 
the  TCPA's 
faxes.  Howevfer 
prohibition 
messages  seni 
The  record  c 
stand-alone 
machine  is 
purpose;  that 
permit  one  to 
messages  in  a 
modem  attached 
allows  one  to 
electronic  d 
servers"  enab 
send  and 
shared  teleph 

144.  The  T(JPA 
"telephone 
applies  to  an\ 
capacity  to 
images.  The 
that  a  "teleph 
have  the  "capacity 
images"  is  to 
on  unsolicitec 
circumvented 
intended  to  a 
its  prohibitior 
(intentionally 
personal  com 
rather  than  to 
facsimile 
Report 
explained, 
designed  to  ai 
messages  whi 
dedicated 
advantage  of 
sending 
numbers,  kn 
received  and 
machine."  H. 
(1991).  Howe\|er 
account  of  the 
interruptions 
from  junk 
same  Report 
costs  associat^ 
advertisement  5 
machine  is  rec  eiv 


faxts 


pi  int 
tine 


proc  Bs 


require  severa 
process  and 
During  that 
unable  to  pi- 
communicatic  tis 
at  25  (1991)." 

145.  Facsim  1 
computer  or  " 
advertising  c 
the  recipient, 
may  also  tie  u 


I  ment  have  the  capacity  to 
or  messages  onto  paper, 
fax  servers  and 
have  that  capacity, 
that  faxes  sent  to 
equipped  with,  or 
odems  and  to 
fax  servers  are  subject  to 
Dhibition  on  unsolicited 
we  clarify  that  the 
not  extend  to  facsimile 
as  email  over  the  Internet, 
ctifirms  that  a  conventional 
ephone  facsimile 
one  device  used  for  this 
developing  technologies 
send  and  receive  facsimile 
myriad  of  ways.  Today,  a 
to  a  personal  computer 
transmit  and  receive 

as  faxes.  "Fax 
e  multiple  desktops  to 

faxes  from  the  same  or 
)nv  lines. 

s  definition  of 

machine"  broadly 
equipment  that  has  the 
or  receive  text  or 
plirpose  of  the  requirement 
)ne  facsimile  machine" 

to  transcribe  text  or 
I  insure  that  the  prohibition 
faxing  not  be 
Congress  could  not  have 
ow  easy  circumvention  of 
when  faxes  are 
or  not)  transmitted  to 
uters  and  fax  ser\'ers. 
traditional  stand-alone 
As  the  House 
the  TCPA 
simue  machines  are 
cjcept.  process  and  print  all 
arrive  over  their 
The  fax  advertiser  takes 
basic  design  by 

to  available  fax 
that  it  will  be 
[  rinted  by  the  recipient's 
Rep.  No.  102-317  at  10 
.  Congress  also  took 
"interference, 
and  expense"  resulting 
emphasizing  in  the 

iln  addition  to  the 
with  the  fax 
when  a  facsimile 
ing  a  fax,  it  may 
minutes  or  more  to 
the  advertisement, 
the  fax  machine  is 
s  actual  business 
H.R.  Rep.  No.  102-317 


mac  lines. 


accom  )anymg 


'fac 


i:h 


imes 


t  lis 
adver  isements 
o'ving  I 


.1 


tiat 


fcX  i 


e  messages  sent  to  a 
server  may  shift  the 
cojts  of  paper  and  toner  to 
they  are  printed.  They 
lines  and  printers  so 


that  the  recipients'  requested  faxes  are 
not  timely  received.  Such  faxes  may 
increase  labor  costs  for  businesses, 
whose  employees  must  monitor  faxes  to 
determine  which  ones  are  junk  faxes 
and  which  are  related  to  their 
company's  business.  Finally,  because  a 
sender  of  a  facsimile  message  has  no 
way  to  determine  whether  it  is  being 
sent  to  a  number  associated  with  a 
stand-alone  fax  machine  or  to  one 
associated  with  a  personal  computer  or 
fax  server,  it  would  make  little  sense  to 
apply  different  rules  based  on  the 
device  that  ultimately  received  it. 

Identification  Requirements 

146.  The  TCPA  and  Commission  rules 
require  that  any  message  sent  via  a 
telephone  facsimile  machine  contain  the 
date  and  time  it  is  sent  and  an 
identification  of  the  business,  other 
entity,  or  individual  sending  the 
message  and  the  telephone  number  of 
the  sending  machine  or  of  such 
business,  other  entitv,  or  individual.  47 
U.S.C.  227(d)(1)(B);  47  CFR  68.318(d).  In 
the  2002  Notice,  the  Commission  asked 
whether  these  rules  have  been  effective 
at  protecting  consumers'  rights  to 
enforce  the  TCPA.  The  Commission 
determined  in  its  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991 ,  CC  Docket  No. 
92-90,  Order  on  Further 
Reconsideration,  12  FCC  Red  4609, 
4613.  para.  6  (1997)  [1997  TCPA 
Reconsideration  Order)  that  a  facsimile 
broadcast  service  must  ensure  that  the 
identifying  information  of  the  entity  on 
whose  behalf  the  provider  sent  messages 
appear  on  facsimile  messages.  In  its 
discussion,  the  Commission  clarified 
that  the  sender  of  a  facsimile  message  is 
the  creator  of  the  content  of  the 
message,  finding  that  Section  227(d)(1) 
of  the  TCPA  mandates  that  a  facsimile 
include  the  identification  of  the 
business,  other  entity,  or  individual 
creating  or  originating  a  facsimile 
message,  and  not  the  entity  that 
transmits  the  message.  The  Commission 
believes  that  if  a  fax  broadcaster  is 
responsible  for  the  content  of  the 
message  or  for  determining  the 
destination  of  the  message  [i.e.. 
supplying  the  list  of  facsimile  numbers 
to  which  the  faxes  are  sent),  it  should 
be  identified  on  the  facsimile,  along 
with  the  entity  whose  products  are 
advertised.  Therefore,  we  amend  the 
rules  to  require  any  fax  broadcaster  that 
demonstrates  a  high  degree  of 
involvement  in  the  transmissioji  of  such 
facsimile  message  to  be  identified  on  the 
facsimile,  along  with  the  identification 
of  the  sender.  This  will  permit 
consumers  to  hold  fax  broadcasters 
accountable  for  unlawful  fax 


advertisements  when  there  is  a  high 
degree  of  involvement  on  the  part  of  the 
fax  broadcaster.  Commenters  suggested 
the  Commission  clarify  what  constitutes 
an  adequate  identification  header. 
Consistent  with  our  amended 
identification  rules  for  telemarketing 
calls,  senders  of  fax  advertisements  will 
be  required  under  the  new  rules  to  use 
the  name  under  which  they  are 
officially  registered  to  conduct  business. 
Use  of  a  "d/b/a"  ("doing  business  as") 
or  other  more  widely  recognized  name 
is  permissible;  however,  the  official 
identification  of  the  business,  as  filed 
with  state  corporate  registration  offices 
or  comparable  regulatory  entities,  must 
be  included,  at  a  minimum. 

Private  Right  of  Action 

147.  The  Commission  declines  to 
make  any  determination  about  the 
specific  contours  of  the  TCPA's  private 
right  of  action.  Congress  provided 
consumers  with  a  private  right  of  action, 
"if  otherwise  permitted  by  the  laws  or 
rules  of  court  of  a  State."  47  U.S.C. 
227(c)(5).  This  language  suggests  that 
Congress  contemplated  that  such  legal 
action  was  a  matter  for  consumers  to 
pursue  in  appropriate  state  courts, 
subject  to  those  courts'  rules.  The 
Commission  believes  it  is  for  Congress, 
not  the  Commission,  to  either  clarify  or 
limit  this  right  of  action. 

Informal  Complaint  Rules 

148.  In  the  2002  Notice,  the 
Commission  noted  that  it  had  released 
another  Notice  of  Proposed  Rulemaking 
in  February  of  2002,  seeking  comment 
on  whether  to  extend  the  informal 
complaint  rules  to  entities  other  than 
common  carriers.  We  sought  comment 
in  this  proceeding  on  whether  the 
Commission  should  amend  these 
informal  complaint  rules  to  apply  to 
telemarketers.  We  will  review  this  issue 
as  part  of  the  Informal  Complaints 
proceeding.  All  comments  filed  in  this 
proceeding  that  address  the 
applicability  of  the  informal  complaint 
rules  to  telemarketers  will  be 
incorporated  into  CI  Docket  No.  02-32. 

Time  of  Day  Restrictions 

149.  Commission  rules  restrict 
telephone  solicitations  between  the 
hours  of  8  a.m.  and  9  p.m.  local  time  at 
the  called  party's  location.  47  CFR 
64.1200(e)(1).  As  part  of  our  review  of 
the  TCPA  rules,  we  sought  comment  on 
how  effective  these  time  restrictions 
have  been  at  limiting  objectionable 
solicitation  calls.  The  Commission  also 
asked  whether  more  restrictive  calling 
times  could  work  in  conjunction  with  a 
national  registry  to  better  protect 
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consumers  from  telephone  solicitations 
to  which  they  object. 

150.  Industry  members  that 
commented  on  the  calling  time 
restrictions  unanimously  asserted  that 
the  current  calling  times  should  be 
retained.  Some  explained  that  any 
restrictions  on  calls  made  during  the 
early  evening  hours,  in  particular, 
would  interfere  with  telemarketers' 
ability  to  reach  their  customers. 
Consumers,  on  the  other  hand,  urged 
the  Commission  to  adopt  tighter 
restrictions  on  the  times  that 
telemarketers  may  call  them.  Some 
object  to  calls  at  the  end  of  the  day  and 
during  the  dinner  hour;  others  prefer 
that  telemarketers  not  be  able  to  begin 
calling  until  later  in  the  morning.  Some 
suggest  the^affing  times  should  parallel 
loced  noise  ordinances.  EPIC  advocated 
allowing  consumers  to  specify  the  hours 
they  wish  to  receive  calls. 

151.  The  Commission  declines  to 
revise  the  restrictions  on  calling  times. 
Instead,  we  retain  the  current  calling 
times,  which  are  consistent  with  the 
FTC's  rules.  We  believe  the  current 
calling  times  strike  the  appropriate 
balance  between  protecting  consumer 
privacy  and  not  unduly  burdening 
industry  in  their  efforts  to  conduct 
legitimate  telemarketing.  We  also 
believe  that  Commission  rules  that 
diverge  from  the  FTC's  calling 
restrictions  will  lead  to  confusion  for 
consumers.  Moreover,  consumers  who 
want  to  block  unwanted  calls  during 
certain  times  will  now  have  the  option 
of  placing  their  telephone  numbers  on 
the  national  do-not-call  registry.  They 
will  have  the  additional  option  of  giving 
express  verifiable  authorization  to  only 
those  companies  from  which  they  wish 
to  hear.  The  Commission  declines  at 
this  time  to  require  companies'^  adhere 
to  consumers'  calling  prefemices, 
including  "acceptable"  calling  times. 
The  Commission  encourages  any  seller 
or  telemarketer  to  comply  with 
consumers'  requests  not  to  be  called 
during  certain  times  of  the  day.  We 
believe  that  the  costs  of  monitoring 
calling  times  for  individual  consumers 
could  be  substantial  for  many 
companies,  particularly  small 
businesses. 

Enforcement  Priorities 

152.  TCPA  enforcement  has  been  a 
Commission  priority  over  the  past 
several  years,  and  we  intend  that  it 
remain  so.  In  guiding  our  future 
enforcement  plans,  we  recognize  that 
,the  FTC's  recent  rule  changes  expand 
that  agency's  regulation  of  telemarketing 
activities  and  require  coordination  to 
ensure  consistent  and  non-redundant 
federal  enforcement  in  this  are^.  Most 


notably,  the  FTC's  adoption  of  a 
nationwide  do-not-call  registry,  the 
related  Do-Not-Call  Act.  and  finally  our 
adoption  of  requirements  that  maximize 
consistency  with  those  adopted  by  the 
FTC  create  an  overlap  in  federal 
regulations  governing  major 
telemarketing  activities.  There  are  other 
overlapping  regulations  such  as 
provisions  governing  abandoned  calls, 
transmission  of  caller  ID,  and  time-of- 
day  restrictions.  We  hereby  direct 
Commission  staff  to  negotiate  with  FTC 
staff  a  Memorandum  of  Understanding 
between  the  respective  staffs  to  achieve 
an  efficient  and  effective  enforcement 
strategy  that  will  promote  compliance 
with  federal  telemarketing  regulations. 

153.  The  FCC's  jurisdiction  over 
telemarketing  is  significantly  broader 
than  the  FTC's.  First,  as  noted  above, 
the  FTC  does  not  have  authority  over 
telemarketing  calls  made  by  in-house 
employees  of  common  carriers,  banks, 
credit  unions,  savings  and  loans, 
insurance  companies,  and  airlines.  In 
addition,  the  FTC's  telemarketing  rules 
pertain  only  to  interstate  transmissions. 
In  contrast,  the  FCC's  telemarketing 
rules  apply  without  exception  to  any 

.  entity  engaged  in  any  of  the 
telemarketing  activities  targeted  by  the 
TCPA  and  the  Commission's  related 
rules,  including  those  that  involve 
piuely  intrastate  activities.  47  U.S.C. 
152(b).  Given  the  substantial  gaps  in  the 
FTC's  authority  over  the  full  range  of 
telemarketing  activities,  we  contemplate 
that  our  enforcement  staff  will  focus 
particularly  on  those  activities  and 
entities  that  fall  outside  the  FTC's 
reach — airlines,  banks,  credit  unions, 
savings  and  loans,  insurance  companies, 
and  common  carriers,  as  well  as 
intrastate  transmissions  by  any  entity. 

154.  Nevertheless,  we  do  not 
contemplate  Commission  enforcement 
that  targets  only  those  activities, 
entities,  or  transmissions  that  are 
outside  the  FTC's  jurisdiction.  The 
TCPA  creates  a  statutory  expectation  for 
FCC  enforcement  in  the  telemarketing 
area.  See  47  U.S.C.  227(f)(3),  (7). 
Moreover,  the  TCPA's  detailed 
standards  pertaining  to  do-not-call 
matters  evince  Congressional  intent  that 
the  FCC  assume  a  prominent  role  in 
federal  regulation  of  this  aspect  of 
telemarketing,  a  mandate  that  is  not 
altered  by  the  Do-Not-Call  Act. 
Accordingly,  even  with  the  FTC's  new 
do-not-call  regulations,  including  its 
administration  of  a  national  do-not-call 
registry,  we  emphasize  that  the 
Commission  must  stand  ready  to 
enforce  each  of  our  telemarketing  rules 
in  appropriate  cases.  For  rieasons  of 
efficiency  and  fairness,  our  staff  will 
work  closely  with  the  FTC  to  avoid 


unnecessarily  duplicative  enforcement 
actions. 

155.  In  determining  enforcement 
priorities  under  the  new  telemarketing 
rules,  we  contemplate  that  the 
Enforcement  Bureau  will  continue  its 
policy  of  reviewing  FCC  and  FTC 
consumer  complaint  data  and  conferring 
with  appropriate  state  and  federal 
agencies  to  detect  both  egregious 
violations  and  patterns  of  violations, 
and  will  act  accordingly.  The 
Enforcement  Bureau  has  in  place 
effective  procedures  to  review  aggregate 
complaint  information  to  determine  the 
general  areas  that  merit  enforcement 
actions,  and  to  identify  both  particular 
violators  and  the  individual  consumers 
who  may  be  able  to  assist  the  staff  in 
pursuing  enforcement  actions  against 
such  violators.  Enforcement  action 
could  include,  for  example,  forfeiture 
proceedings  under  section  503(b),-' 
cease  and  desist  proceedings  under 
section  312(c),  injunctions  under 
section  401,  and  revocation  of  common 
carrier  section  214  operating  authority. 

Other  Issues 

Access  to  TCPA  Inquiries  and 
Complaints 

156.  The  Commission  stated  that  the 
2002  Notice  was  "prompted,  in  part,  by 
the  increasing  number  and  variety  of 
inquiries  and  complaints  involving  our 
rules  on  telemarketing  and  unsolicited 
fax  advertisements."  A  few  commenters 
maintain  that  the  Commission  should 
not  consider  final  rules  until  parties 
have  had  an  opportunity  to  analyze  the 
consumer  complaints  referenced  in  the 
2002  Notice.  Other  commenters  contend 
that  the  number  of  complaints  received 
by  the  Commission  does  not  necessarily 
demonstrate  a  problem  that  demands 
government  intervention.  The  ATA  filed 
a  Freedom  of  Inforniation  Act  (FOLA) 
request  with  the  Commission  on 
October  16,  2002.  seeking  access  to  the 
TCPA-related  informal  complaints.  The 
FOLA  generally  provides  that  any  person 
has  a  right  to  obtain  access  to  federal 
agency  records,  subject  to  enumerated 
exemptions  from  disclosure.  The  FOLA 
requirements  do  not  apply  to  records 
that  contain  "personnel  and  medical 
files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy."  See  5  U.S.C.  552(b)(6).  Many 
of  the  complaints  sought  by  the  ATA 
contain  personal  private  information.  In 
addition,  the  complaints  are  part  of  a 


'*  Before  initiating  a  forfeiture  proceeding  against 
most  entities  that  do  not  hold  an  FCC  authorization, 
the  violator  must  have  received  a  Commission 
citation  and  then  engaged  in  an  additional 
violation.  47  U.S.C.  503(b)(5). 


44172  Federal  Register/ Vol.  68,  No.  143 /Friday,  July  25,  2003 /Rules  and  Regulations 


U  ase 


system  of  retards 
Act.  5  U.S.C. 
seq.  For  thes^ 
agreed  to  re 
rolling  basis 
information 
to  ATA's  FOlA 
has  thus  far 
2,420  redacted 

157.  We 
the  increasin  5 
complaints  a  jout 
practices  shojuld 
upon  which 
rules  under 
information 
determining 
on  the  effect 
Other  consi 
Commission 


ag  ree 


experience;  t|ie  i 
passed  since 
a  broad  revie  v 
during  which 
practices  hav  3 
and  the  actioi  1 
changes  to  its 
including  the 
national  do- 
that,  even  in 
complaints, 
by  the  Do-No 
TCFA  rulema  dng 
We  disagree 
suggest  that 
all  of  the  CO 
NPRM  in  ord^r 
meaningful 
this  proceedi 
of  the  complajints 
complaints, 
institute  this 
revision  of  its 
TCFA  rules 
than  ten  year: 
proceeding  to 
Commission 
in  order  to 
Congress's  di^ecti 
2002  Notice, 
1 .  In  any  evei^t 
consumers,  i 
governments 
comments  in 
which  time 
the  comment 
an  FNPRM  in 
parties  had 
comment  on 
substantial 
proceeding,  a 
Commission 
experience 
actions  we 


subject  to  the  Privacy 
552(a);  47  CFR  0.551  et 
reasons,  the  Commission 

e  the  complaints  on  a 
inly  after  personal 
vas  redacted.  In  response 

request,  the  Commission 
provided  approximately 
complaints, 
with  commenters  that 
I  number  of  inquiries  and 
telemarketing 
not  form  the  basis 
ve  revise  or  adopt  new 
TCFA.  Rather,  such 
(an  be  considered  in 
(vhether  to  seek  comment 
i  I'eness  of  any  of  its  rules, 
derations  included:  the 
own  enforcement 
amount  of  time  that  had 
:he  Commission  undertook 

of  the  TCFA  rules, 
time  telemarketing 
changed  significantly; 
s  by  the  FTC  to  consider 
telemarketing  rules, 
establishment  of  a 

call  registry.  We  note 
he  absence  of  any  such 

Commission  is  required 
Call  Act  to  complete  the 

commenced  last  year, 
ith  commenters  who 
ies  must  have  access  to 
aints  referenced  in  the 
to  be  able  to  have  a 
portunity  to  partidpate  in 
g.  It  is  not  the  existence 
or  the  number  of 
led  the  Commission  to 
jroceeding  to  consider 
TCFA  rules.  Rather,  our 

e  been  in  place  for  more 
.  We  opened  this 
determine  "whether  the 
rules  need  to  be  revised 
effectively  carry  out 
ivesintheTCPA." 
7  FCC  Red  at  17461,  para, 
since  September  2002, 
ijdustry,  and  state 
lave  filed  over  6,000 
his  proceeding,  during 
Commission  extended 
jeriods  twice  and  released 
order  to  ensure  that 
pie  opportunity  to 
possible  FCC  action.  The 

compiled  in  this 
ong  with  the 
own  enforcement 
p  ovides  the  basis  for  the 
taMe  here  today. 


Reports  to  Co.  }gress 

158.  The  Dc 
Commission  t  d 
Congress  witqin 


nat- 


t  lei 


\/i 

parti 
m  pla 


o  ) 


t  lat 


h  ive 


m(  ire  1 


tte 


an 


re  :ord  1 


Not-Call  Act  requires  the 
transmit  reports  to 
45  days  after  the 


promidgation  of  final  rules  in  this 
proceeding,  and  aimually  thereafter.  By 
this  Order,  the  Commission  delegates  its 
authority  to  the  Chief,  Consumer  & 
Governmental  Affairs  Biueau,  to  issue 
all  such  reports. 

Procedural  Issues 

Final  Regulatory  Flexibility  Analysis 

159.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  5  U.S.C.  603,5  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  2002  Notice 
released  by  the  Commission  on 
September  18,  2002.  The  Commission 
sought  written  public  comments  on  the 
proposals  contained  in  the  2002  Notice, 
including  comments  on  the  IRFA.  On 
March  25,  2003,  the  Commission 
released  the  FNPRM,  seeking  comments 
on  the  requirements  contained  in  the 
Do-Not-Call  Act  which  was  signed  into 
law  on  March  11,  2003.  None  of  the 
comments  filed  in  this  proceeding  were 
specifically  identified  as  comments 
addressing  the  IRFA;  however, 
comments  that  address  the  impact  of  the 
proposed  rules  and  policies  on  small 
entities  are  discussed  below.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 
See  5  U.S.C  604. 

A.  Need  for,  and  Objectives  of,  the 
Order 

160.  Since  1992.  when  the 
Commission  adopted  rules  pursuant  to 
the  TCFA,  telemarketing  practices  have 
changed  significantly.  New  technologies 
have  emerged  that  allow  telemarketers 
to  better  target  potential  customers  and 
make  marketing  using  telephones  and 
facsimile  machines  more  cost-effective. 
At  the  same  time,  these  new 
telemarketing  techniques  have 
heightened  public  concern  about  the 
effect  telemarketing  has  on  consumer 
privacy.  A  growing  number  of  states 
havd  passed,  or  are  considering, 
legislation  to  establish  statewide  do-not- 
call  lists,  and  the  FTC  has  decided  to 
establish  a  national  do-not-call  registry. 
Congress  provided  in  the  TCFA  that 
"individuals'  privacy  rights,  public 
safety  interests,  and  commercial 
freedoms  of  speech  and  trade  must  be 
balanced  in  a  way  that  protects  the 
privacy  of  individuals  and  permits 
legitimate  telemarketing  practices."  See 
TCPA.  Section  2(9),  reprinted  in  7  FCC 
Red  2736  at  2744. 

161.  The  2002  Notice  sought 
comments  on  whether  to  revise  or 


^The  RFA,  see  5  U.S.C.  601-612,  has  been 
amended  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA).  Public 
Law  104-121.  Title  II.  1 10  Stat.  857  (1996). 


clarify  Commission  rules  governing 
unwanted  telephone  solicitations,  the 
use  of  automatic  telephone  dialing 
systems,  prerecorded  or  artificial  voice 
messages,  telephone  facsimile 
machines,  the  effectiveness  of  company- 
specific  do-not-call  lists,  and  the 
appropriateness  of  establishing  a 
national  do-not-call  list.  In  addition,  in 
the  IRFA,  the  Commission  sought 
comments  on  the  effect  the  proposed 
policies  and  rules  would  have  on  small 
business  entities. 

162.  In  this  Order  the  Commission 
revises  the  current  TCPA  rules  and 
adopts  new  rules  to  provide  consumers 
with  additional  options  for  avoiding 
unwanted  telephone  solicitations.  We 
establish  a  national  do-not-call  registry 
for  consumers  who  wish  to  avoid  most 
unwanted  telemarkating  calls.  This 
national  do-not-call  registry  will 
supplement  the  current  company- 
specific  do-not-call  rules,  which  will 
continue  to  permit  consumers  to  request 
that  particular  companies  not  call  them. 
The  Commission  also  adopts  a  new 
provision  to  permit  consumers 
registered  with  the  national  do-not-call 
list  to  provide  permission  to  call  to 
specific  companies  by  an  express 
wrritten  agreement.  The  TCPA  rules 
exempt  from  the  "do-not-call" 
requirements  nonprofit  organizations 
and  companies  with  whom  consumers 
have  an  established  business 
relationship.  The  definition  of 
"established  business  relationship"  has 
been  amended  so  that  it  is  limited  to  18 
months  from  any  purchase  or  financial 
transaction  with  the  company  and  to 
three  months  from  any  inquiry  or 
application  from  the  consumer.  Any 
company  that  is  asked  by  a  consumer, 
including  an  existing  customer,  not  to 
call  again  must  honor  that  request  for 
five  years.  We  retain  the  current  calling 
time  restrictions  of  8  a.m.  until  9  p.m. 

163.  To  address  the  use  of  predictive 
dialers,  we  have  determined  that  a 
telemarketer  must  abandon  no  more 
than  three  percent  of  calls  answered  by 
a  person,  must  deliver  a  prerecorded 
identification  message  when 
abandoning  a  call,  and  must  allow  the 
telephone  to  ring  for  15  seconds  or  four 
rings  before  disconnecting  an 
unanswered  call.  The  new  rules  also 
require  all  companies  conducting 
telemarketing  to  transmit  caller 
identification  information  when 
available,  and  they  prohibit  companies 
from  blocking  such  information.  The 
Commission  has  revised  its  earlier 
determination  that  an  established 
business  relationship  constitutes 
express  invitation  or  permission  to 
receive  an  unsolicited  facsimile 
advertisement.  We  find  that  the 
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permission  to  send  fax  ads  must  be  in 
writing,  include  the  recipient's 
signatiue,  and  clearly  indicate  the 
recipient's  consent  to  receive  such  ads. 
In  addition,  we  have  clarified  when  fax 
broadcasters  are  liable  for  the 
transmission  of  imlawful  fax 
advertisements. 

164.  We  believe  the  rules  the 
Commission  adopts  in  the  Order  strike 
an  appropriate  balance  between 
maximizing  consumer  privacy 
protections  and  avoiding  imposing 
undue  burdens  on  telemarketers.  In 
addition,  the  Commission  must  comply 
with  the  Do-Not-Call  Act,  which 
requires  the  Commission  to  file  an 
annual  report  to  the  House  Committee 
on  Energy  and  Commerce  and  the 
Senate  Committee  on  Commerce, 
Science  and  Transportation.  This  report 
is  to  include:  (1)  An  analysis  of  the 
effectiveness  of  the  registry;  (2)  the 
number  of  consumers  included  on  the 
registry;  (3)  the  number  of  persons 
accessing  the  registry  and  the  fees 
collected  for  such  access;  (4)  a 
description  of  coordination  with  state 
do-not-call  registries;  and,  lastly,  (5)  a 
description  of  coordination  of  the 
registry  with  the  Commission's 
enforcement  efforts. 

B.  Summary  of  Significant  Issues  Raised 
bv  Public  Comments  in  Response  to  the 
IRFA         *     . 

165.  There  were  no  comments  filed  in 
direct  response  to  the  IRFA.  Some 
commenters,  however,  raised  issues  and 
questions  about  the  impact  the  proposed 
rules  and  policies  would  have  on  small 
entities.  Telemarketers  maintained  that 
"telemarketing  is  used  to  introduce 
consumers  to  novel  and  competitive 
products  and  services,"  often  offered  by 
small  businesses.  Some  commenters 
insisted  that  business-to-business 
telemarketing  is  essential  for  small 
businesses.  They  indicated  that  they 
rely  on  fax  broadcasting  as  a  cost- 
effective  form  of  advertising.  On  the 
other  hand,  other  small  businesses  have 
requested  that  the  Commission  allow 
their  telephone  numbers  to  be  included 
on  any  national  do-not-call  list  and 
urged  the  Commission  to  adopt  rules 
protecting  them  from  unsolicited  faxes. 
The  rules  adopted  herein  reflect  not 
only  the  difficult  balancing  of 
individuals'  privacy  rights  against  the 
protections  afforded  commercial  speech, 
but  the  difficult  balancing  of  the 
interests  of  small  businesses  that  rely  on 
telemarketing  against  those  that  are 
harmed  by  unwanted  telephone  calls 
and  facsimile  transmissions.  The 
amended  rules  should  reduce  burdens 
on  both  consumers  and  businesses, 
including  small  businesses. 


166.  National  Do-Not-Call  List.  As 
discussed  more  extensively  in  the 
Order,  some  commenters  opposed  the 
adoption  of  a  national  do-not-call 
registry,  stating  that  company-specific 
do-not-call  lists  adequately  protect 
consumer  privacy.  Other  commenters 
supported  the  establishment  of  a 
national  do-not-call  registry,  arguing 
that  "further  regulation  is  needed 
because  the  current  system  does  little  or 
nothing  to  protect  privacy  in  the  home." 
See  Privacy  Rights  Clearinghouse 
(Privacy  Rights)  at  2.  National 
Federation  of  Independent  Business 
(NFIB)  "believes  that  significant 
burdens  are  being  placed  upon 
businesses  of  all  sizes  in  order  to 
comply  with  the  regulations  *   *  *,  but 
that  small  businesses  bear  the  brunt  of 
those  burdens."  NFIB  Comments  at  1. 
NFIB  suggested  that  women,  minorities 
and  small  businesses  will  be  affected 
disproportionately  by  any  new 
restrictions.  And,  some  commenters 
maintained  that  businesses,  including 
small  businesses,  will  suffer  a  reduction 
in  telemarketing  sales  as  a  result  of  the 
establishment  of  a  national  do-not-call 
list.  Small  Business  Survival  Committee 
(SBSC),  while  oppo.sed  to  a  national  do- 
not-call  list,  nevertheless  offered  a 
recommendation  that  would  make  such 
a  list  less  onerous  for  small  businesses. 
SBSC  suggested  exempting  local  calls 
that  might  result  in  a  face-to-face 
transaction  from  the  do-not-call  list 
requirements.  National  Association  of 
Insurance  &  Financial  Advisors  also 
encouraged  exempting  calls  which 
result  in  face-to-face  meetings  and 
recommended  an  exemption  for  those 
businesses  that  make  a  de  minimis 
number  of  calls. 

167.  The  Commission  received 
comments  arguing  that  a  national  do- 
not-call  li!;t  "would  be  cumbersome" 
and  too  expensive  for  small  businesses 
to  use.  Direct  Selling  Association 
specifically  indicated  that  a  national  do- 
not-call  list  would  increase  businesses' 
start-up  costs  if  they  were  required  to 
purchase  the  list.  In  addition.  Mortgage 
Bankers  Association  of  America  (MBA) 
maintained  that  many  small  lenders  use 
referrals  from  existing  customers,  not 
large  lists,  to  attract  new  business.  Such 
referrals,  MBA  suggested,  will  be 
difficult  to  scrub  against  a  national  do- 
not-call  list.  Some  commenters 
suggested  that  an  option  to  help  reduce 
the  cost  of  a  national  do-not-call  list  for 
small  businesses  would  be  to  offer 
smaller  pieces  of  the  list  to  small 
businesses. 

168.  Yellow  Pages  Integrated  Media 
Association  urged  the  Commission  to 
continue  to  exempt  business-to-business 
calls  from  a  national  do-not-call  list, 


because  small  businessesjpenefit 
tremendously  by  advertising  in  yellow 
pages  and  on-line.  However,  other 
commenters  requested  that  small 
businesses  be  allowed  to  include  their 
telephone  numbers  on  the  national  do- 
not-call  list.  One  small  business 
commenter  stated  that  "*   *   * 
telemarketing  *   *   *  interferes  with 
business  operations,  especially  small 
business  operations  *   *   *." 
Mathemaesthetics,  Inc. 
(Mathemaesthetics)  Comments  at  6. 
Another  commenter  argued  that  'people 
that  work  from  home  *   *   *  should  not 
have  to  be  bothered  with  telemarketing 
calls  that  would  impact  their  job 
performance  and  poientially  their 
ability  to  make  a  living."  David  T. 
Piekarski  Comments  (Docket  No.  03-62) 
at  1-2.  Finally,  some  have  assured  the 
Commission  that  a  national  do-not-call 
list  would  be  manageable  and  feasible  to 
maintain.  NCS  Pearson,  Inc.  (NCS).  for 
example,  maintained  that  even 
extremely  small  telemarketers  could 
gain  access  to  the  do-not-call  list  at  a 
reasonable  cost  using  the  Internet. 

169.  Web  site  or  Toil-Free  Number  to 
Access  Company-Specific  Lists  and  to 
Confirm  Requests.  'The  Commission 
sought  comment  on  whether  to  consider 
any  modifications  that  would  allow 
consumers  greater  flexibility  to  register 
on  company-specific  do-not-call  lists. 
We  specifically  asked  whether 
companies  should  be  required  to 
provide  a  toll-free  number  and/or  Web 
site  that  consumers  can  access  to 
register  their  names  on  do-not-call  lists. 
Some  commenters  argued  that  it  would 
be  costly  if  small,  local  businesses  were 
required  to  design  and  maintain  Web 
sites  or  provide  toll-free  numbers  for 
consumers  to  make  do-not-call  requests. 
In  addition,  they  maintained  that 
businesses  should  not  be  required  to 
confirm  registration  of  a  consumer's 
name  on  a  company's  do-not-call  list. 
Confirmations  by  mail,  they  stated, 
would  be  expensive  for  a  business  and 
probably  perceived  by  the  consumer  as 
"junk  mail  " 

1 70.  Established  Business 
Relationship.  One  issue  raised  by 
commenters  as  particularly  burdensome 
for  small  business  was  monitoring 
existing  business  relationships  and  do- 
not-call  requests.  NFIB  stated  that 
members  have  found  requests  by 
existing  customers  to  cease  contacting 
them  "unwieldy  and  difficult  *   *   *  to 
translate  as  a  business  practice."  NFIB 
Comments  at  2.  "An  individual  who 
continues  to  interact  with  a  [sic]  these 
small  businesses  following  a  'do  not 
contact'  request  does  not  sever  the 
business  relationship  de/acfo  *   *   *". 
NFIB  Comments  at  2.  According  to 
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business,  including  via  facsimile 
advertising.  In  addition,  NFIB  indicated 
that  businesses  engaged  in  facsimile 
advertising  should  not  be  required  to 
identify  themselves,  and  that  customers 
should  be  required  to  notify  the 
business  that  they  do  not  wish  to 
receive  such  faxes.  NAD  A  agreed  that 
the  Commission  should  "preserve  its 
determination  that  a  prior  business 
relationship  between  a  fax  sender  and 
recipient  establishes  the  requisite 
consent  to  receive  fax  advertisements." 
NADA  Comments  at  2.  According  to 
NAD  A,  changing  these  rules  would 
deprive  small  businesses  of  a  marketing 
tool  upon  which  they  have  come  to  rely. 

175.  Other  commenters  disagreed, 
explaining  that  numerous  small 
businesses  are  burdened  by  the 
intrusion  of  ringing  telephones  and  fax 
machines,  the  receipt  of  advertisements 
in  which  they  are  not  interested,  the 
depletion  of  toner  and  paper,  and  the 
time  spent  dealing  with  these  unwanted 
faxes.  A  few  home-based  businesses  and 
other  companies  maintain  that  facsimile 
advertisements  interfere  with  the  receipt 
of  faxes  connected  to  their  own 
business,  and  that  the  time  spent 
collecting  and  sorting  these  faxes  . 
increases  their  labor  costs.  In  fact,  NFIB 
has  received  complaints  from  its  own 
members  "who  *  *  *  failed  to  realize 
that  their  membership  entitles  them  to 
the  receipt  of  such  information  via  fax." 
NFIB  Comments  at  2  (emphasis  added). 

176.  Caller  ID  Requirements.  In 
response  to  the  Commission's  proposal 
to  require  telemarketers  to  transmit 
caller  ID  or  prohibit  the  blocking  of  such 
information,  NYSCPB  favored 
prohibiting  the  intentional  blocking  of 
caller  ID  information,  but  acknowledged 
that  requiring  the  transmission  of  caller 
ID  may  be  inappropriate  for  smaller 
firms.NYSCPB  stated  that  "(wlhile 
mandatory  transmission  of  caller  ID 
information  would  undoubtedly 
facilitate  do-not-call  enforcement  *   *   * 
we  would  not  want  to  impose  onerous 
burdens  on  smaller,  less  technically 
sophisticated  firms  *   *   *."NYSCPB- 
Other  Than  National  DNC  List 
Comments  at  9.  In  addition,  NYSCPB 
suggested  that  smaller  businesses  that 
lack  the  capability  to  transmit  caller  ID 
be  exempt  from  providing  caller  ID 
information  until  the  business  installs 
new  equipment  with  caller  ID 
capabilities. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

177.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 


the  rules  adopted  herein.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  5  U.S.C.  601(6).  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  5  U.S.C.  601(3)" 
(incorporating  by  reference  the 
definition  of  "small-business  concern" 
in  the  Small  Business  Act,  15  U.S.C. 
632).  Under  the  Small  Business  Act,  a 
"small  business  concern"  is  one  that:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
15  U.S.C.  632. 

178.  The  Commission's  rules  on 
telephone  solicitation  and  the  use  of 
autodialers,  artificial  or  prerecorded 
messages  and  telephone  facsimile 
machines  apply  to  a  wide  range  of 
entities,  including  all  entities  that  use 
the  telephone  or  facsimile  machine  to 
advertise.  47  CFR  64.1200.  That  is,  our 
action  affects  the  myriad  of  businesses 
throughout  the  nation  that  use 
telemarketing  to  advertise.  For  instance, 
funeral  homes,  mortgage  brokers, 
automobile  dealers,  newspapers  and 
telecommunications  companies  could 
all  be  affected.  Thus,  we  expect  that  the 
rules  adopted  in  this  proceeding  could 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities. 

1 79.  Nationwide,  there  are  a  total  of 
22.4  million  small  businesses,  according 
to  SBA  data.  And,  as  of  1992, 
nationwide  there  were  approximately 
275,801  small  organizations  [not-for- 
profit]. 

180.  Again,  we  note  that  our  action 
affects  an  exhaustive  list  of  business 
types  and  varieties.  We  will  mention 
with  particularity  the  intermediary 
groups  that  engage  in  this  activity.  SBA 
has  determined  that  "telemarketing 
bureaus"  with  S6  million  or  less  in 
annual  receipts  qualify  as  small 
businesses.  See  13  CFR  121.201,  NAICS 
code  561422.  For  1997,  there  were  1,727 
firms  in  the  "telemarketing  bureau" 
category,  total,  which  operated  for  the 
entire  year.  Of  this  total,  1,536  reported 
annual  receipts  of  less  than  $5  million, 
and  an  additional  77  reported  receipts 
of  $5  million  to  $9,999,999.  Therefore, 
the  majority  of  such  firms  can  be 
considered  to  be  small  businesses. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

181.  The  rules  contained  herein 
require  significant  recordkeeping 
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requirements  on  the  part  of  businesses, 
including  small  business  entities.  First, 
while  the  national  do-not-call  list  will 
be  developed  and  maintained  by  the 
FTC,  all  businesses  that  engage  in 
telemarketing  will  be  responsible  for 
obtaining  the  list  of  telephone  numbers 
on  the  national  do-not-call  list  and 
scrubbing  thefr  calling  lists  to  avoid 
calling  those  numbers.  They  must  also 
continue  to  be  responsible  for 
maintaining  their  own  company-specific 
do-not-call  lists;  however,  this  is  not  a 
new  requirement,  but  a  continuation  of 
the  Commission's  existing  rules.  The 
Commission  has  reduced  the  period  of 
time  that  businesses  must  retain 
company-specific  do-not-call  requests 
from  10  years  to  five  years.  In  addition, 
for  those  businesses,  including  small 
businesses,  that  wish  to  call  consumers 
under  the  "established  business 
relationship"  exemption,  they  must 
continue  to  maintain  customer  lists  in 
the  normal  course  of  business.  Because 
of  the  time  limits  associated  with  this 
rule,  businesses  will  need  to  monitor 
and  record  consumer  contacts  to  assure 
that  they  are  complying  with  the  18- 
month  and  three-month  provisions  in 
the  rule.  Businesses  that  want  to  call 
consumers  with  whom  they  have  no 
relationship,  but  who  are  listed  on  the 
national  do-not-call  list,  must  obtain  a 
consumer's  express  permission  to  call. 
This  permission  must  be  evidenced  by 
a  signed,  written  agreement. 

182.  Second,  all  Dusinesses  that  use 
autodialers,  including  predictive 
dialers,  to  sell  goods  or  services,  vvill  be 
required  to  maintain  records 
documenting  compliance  with  the  call 
abandonment  rules.  Such  records 
should  demonstrate  the  telemarketers' 
compliance  with  a  call  abandonment 
rate  of  no  less  than  three  percent 
measured  over  a  30-day  period,  with  the 
two-second-transfer  rule,  and  with  the 
ring  duration  requirement. 

183.  Third,  with  the  exception  of  tax- 
exempt  nonprofit  organizations,  all 
businesses  that  engage  in  telemarketing 
will  be  required  to  transmit  caller  ID 
information. 

184.  Fourth,  businesses  that  advertise 
by  fax  will  be  required  to  maintain 
records  demonstrating  that  recipients 
have  provided  express  permission  to 
send  fax  advertisements.  Such 
permission  must  be  given  in  writing, 
and  businesses  must  document  that  they 
have  obtained  the  required  permission. 

E.  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

185.  The  RFA  requires  an  agency  to    • 
describe  any  significant  alternatives  that 


it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities."  5 
U.S.C.  603(c)(1)  through  (c)(4). 

186.  There  were  five  specific  areas  in 
which  the  Commission  considered 
alternatives  for  small  businesses.  These 
areas  were:  (1)  Establishing  a  National 
Do-Not-Call  List  ((a)  providing  a  portion 
of  the  national  do-not-call  list  (five  area 
codes)  for  free,  (b)  providing  businesses 
with  30  days  to  process  do-not-call 
requests,  and  (c)  reducing  the  do-not- 
call  record  retention  rate  from  10  years 
to  five  years);  (2)  maintaining  the 
current  established  business  rule 
exemption  and  adopting  the  FTC's  time 
limits  of  18  months  and  three  months; 
(3)  establishing  a  call  abandonment  rate 
of  three  percent,  rather  than  zero 
percent,  and  measuring  the  rate  over  a 
30-day  period,  rather  than  on  a  per  day 
basis;  (4)  continuing  to  prohibit 
facsimile  advertising  to  residential  and 
business  numbers;  and  (5)  declining  to 
require  businesses  to  maintain  a  Web 
site  or  toll-free  number  for  do-not-call 
requests  or  confirmation  of  such 
requests  by  consumers.  Small 
businesses  presented  arguments  on  both 
sides  of  each  of  these  issues. 

187.  National  Do-Not-Call  List.  This 
Order  establishes  a  national  do-not-call 
list  for  those  residential  telephone 
subscribers  who  wish  to  avoid  most 
unwanted  telephone  solicitations. 
Although  many  businesses,  including 
small  businesses,  objected  to  a  national 
do-not-call  registr}',  the  Commission 
determined  that  a  national  do-not-call 
list  was  necessary  to  carry  out  the 
directives  in  the  TCPA.  We  agreed  with 
those  commenters  who  maintained  that 
the  company-specific  approach  to 
concerns  about  unwanted  telephone 
solicitations  does  not  alone  adequately 
protect  individuals'  privacy  interests. 
We  declined  to  exempt  local 
solicitations  and  small  businesses  from 
the  national  do-not-call  list.  Given  the 
nimierous  entities  that  solicit  by 
telephone,  and  the  technological  tools 
that  allow  even  small  entities  to  make 

a  significant  number  of  solicitation 
calls,  we  believe  that  to  do  so  would 
undermine  the  effectiveness  of  the 
national  do-not-call  rules  in  protecting 


consumer  privacy.  In  addition,  we 
declined  to  permit  businesses  to  register 
their  numbers  on  the  national  do-not- 
call  registry,  despite  the  requests  of 
numerous  small  business  owners  to  do 
so.  The  TCPA  expressly  contemplates 
that  a  national  do-not-call  database 
includes  residential  telephone 
subscribers'  numbers.  Although 
business  numbers  will  not  be  included 
in  the  national  do-not-call  database,  a 
business  could  nevertheless  request  that 
its  number  be  added  to  a  company's  do- 
not-call  list. 

188.  The  Commission  considered  the 
costs  to  small  businesses  of  purchasing 
the  national  do-not-call  list.  In  an 
attempt  to  minimize  the  cost  for  small 
businesses,  we  have  considered  an 
alternative  and  determined  that 
businesses  will  be  allowed  to  obtain  up 
to  five  area  codes  free  of  charge.  Since 
many  small  businesses  telemarket 
within  a  local  area,  providing  five  area 
codes  at  no  cost  should  help  to  reduce 
or  eliminate  the  costs  of  purchasing  the 
national  registry  for  small  businesses. 
Furthermore,  as  suggested  by  NCS, 
small  businesses  should  be  able  to  gain 
access  to  the  national  list  in  an  efficient, 
cost-effective  manner  via  the  Internet. 

189.  As  discussed  extensively  in  the 
Order,  many  businesses,  including 
small  business  entities,  requested 
specific  exemptions  from  the 
requirements  of  a  national  do-not-call 
list.  In  order  to  minimize  potential 
confusion  for  both  consumers  and 
businesses  alike,  we  declined  to  create 
specific  exemptions  for  small 
businesses.  We  believe  the  exemptions 
adopted  for  calls  made  to  consumers 
with  whom  a  seller  has  an  established 
business  relationship  and  those  that 
have  provided  express  agreement  to  be 
called  provide  businesses  with  a 
reasonable  opportunity  to  conduct  their 
business  while  protecting  consumer 
privacy  interests. 

190.  The  Commission  also  considered 
modifying  for  small  businesses  the  time 
frames  for  (1)  processing  consumers'  do- 
not-call  requests;  (2)  retaining  consumer 
do-not-call  records;  and  (3)  scrubbing 
calling  lists  against  the  national  do-not- 
call  registry.  In  doing  so,  we  recognized 
the  limitations  on  small  businesses  of 
processing  requests  in  a  timely  manner. 
Therefore,  we  determined  to  require  that 
both  large  and  small  businesses  must 
honor  do-not-call  requests  within  30 
days  from  the  date  such  a  request  is 
made,  instead  of  requiring  that 
businesses  honor  requests  in  less  time. 
Although  some  conmienters  suggested 
periods  of  up  to  60  to  90  days  to  process 
do-not-call  requests,  we  determined  that 
such  an  inconsistency  in  the  rules 
would  lead  to  confusion  for  consumers. 
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Cimmission  also  determined 

retention  period  of  do-not- 

10  years  to  five  years. 
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a.  ers 


described  their  frustration  over  hang-up 
calls  that  interrupt  their  work  and  with 
answering  the  phone  "only  to  find 
complete  silence  on  the  other  end." 
Mathemaesthetics  Comments  at  6.  Most 
industry  members  encouraged  the 
Commission  to  adopt  an  abandonment 
rate  of  no  less  than  five  percent, 
claiming  that  this  rate  "minimizes 
abandoned  calls,  while  still  allowing  for 
the  substantial  benefits  achieved  by 
predictive  dialers."  WorldCom  Reply  at 
18-19.  The  Commission  has  determined 
that  a  three  percent  maximum  rate  on 
abandoned  calls  balances  the  interests 
of  businesses  that  derive  economic 
benefits  from  predictive  dialers  and 
consumers  who  find  intrusive  those 
calls  delivered  by  predictive  dialers.  We 
believe  that  this  alternative,  a  rate  of 
three  percent,  will  also  benefit  small 
businesses  that  are  affected  by 
interruptions  from  hang-ups  and  "dead 
air"  calls. 

194.  The  three  percent  rate  will  be 
measured  over  a  30-day  period,  rather 
than  on  a  per  day  basis.  Industry 
members  maintained  that  a  per  day 
measurement  would  not  account  for 
short-term  fluctuations  in  marketing 
campaigns  and  may  be  overly 
burdensome  to  smaller  telemarketers. 
We  believe  that  measiu-ing  the  three 
percent  rate  over  a  longer  period  of  time 
will  still  reduce  the  overall  number  of 
abandoned  calls,  yet  permit 
telemarketers  to  manage  individual 
calling  campaigns  effectively.  It  will 
also  permit  telemarketers  to  more  easily 
comply  with  the  recordkeeping 
requirements  associated  with  the  use  of 
predictive  dialers. 

195.  Unsolicited  Facsimile 
Advertising.  The  record  reveals  that 
facsimile  advertising  can  both  benefit 
and  harm  small  businesses  with  limited 
resources.  The  small  businesses  and 
organizations  that  rely  upon  faxing  as  a 
cost-effective  way  to  advertise  insist  that 
the  Commission  allow  facsimile 
advertising  to  continue.  Other  small 
businesses  contend  that  facsimile 
advertising  interferes  with  their  daily 
operations,  increases  labor  costs,  and 
wastes  resources  such  as  paper  and 
toner.  The  Commission  has  reversed  its 
prior  conclusion  that  an  established 
business  relationship  provides 
companies  with  the  necessary  express 
permission  to  send  faxes  to  their 
customers.  Under  the  amended  rules,  a 
business  may  advertise  by  fax  with  the 
prior  express  permission  of  the  fax 
recipient,  which  must  be  in  writing. 
Businesses  may  obtain  such  written 
permission  through  direct  mail,  Web 
sites,  or  during  interaction  with 
customers  in  their  stores.  This 
alternative  will  benefit  those  small 


businesses,  which  are  inundated  with 
unwanted  fax  advertisements. 

196.  Web  site  or  ToU-Free  Number  to 
Access  Company-Specific  Lists  and  to 
Confirm  Requests.  Lastly,  the 
Commission  has  determined  not  to 
require  businesses  to  provide  a  Web  site 
or  toll-free  number  for  consumers  to 
request  placement  on  company-specific 
do-not-call  lists  or  to  respond 
affirmatively  to  do-not-call  requests  or 
otherwise  provide  some  means  of 
confirmation  that  consumers  have  been 
added  to  a  company's  do-not-call  list. 
Several  commenters  indicated  that  such 
requirements  would  be  costly  to  small 
businesses.  Although  we  believe  these 
measures  would  improve  the  ability  of 
consumers  to  register  do-not-call 
requests,  we  agree  that  such 
requirements  would  be  potentially 
costly  to  businesses,  particularly  small 
businesses.  Instead,  we  believe  that  the 
national  do-not-call  registry  will 
provide  consumers  with  a  viable 
alternative  if  they  are  concerned  that 
their  company-specific  do-not-call 
requests  are  not  being  honored.  In 
addition,  consumers  may  pursue  a 
private  right  of  action  if  there  is  a 
violation  of  the  do-not-call  rules.  This 
alternative  should  reduce,  for  small 
businesses  who  engage  in  telemarketing, 
both  the  potential  cost  and  resource 
burdens  of  maintaining  company- 
specific  lists. 

197.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Order,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Congressional  Review  Act,  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Order,  including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  SB  A.  A 
copy  of  the  Order  and  FRFA  (or 
summaries  thereof)  will  also  he 
published  in  the  Federal  Register. 

Ordering  Clauses 

198.  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  1-4, 
222,  227,  and303(r)ofthe 
Communications  Act  of  1934,  as 
amended;  47  U.S.C.  151-154,  222  and 
227;  and  47  CFR  64.1200  of  the 
Commission's  rules,  and  the  Do-Not- 
Call  Implementation  Act,  Public  Law 
108-10,  117  Stat.  557,  the  Report  and 
Order  in  CO  Docket  No.  02-278  IS 
ADOPTED,  and  Parts  64  and  68  of  the 
Conmiission's  rules,  47  CFR  Parts 
64.1200,  64.1601,  and  68.318,  are 
amended  as  set  forth  in  the  attached 
Rule  Changes.  Effective  August  25, 
2003,  except  for  47  CFR  64.1200(c)(2), 
which  contains  the  national  do-not-call 
rules,  which  will  go  into  effect  on 
October  1,  2003;  47  CFR  64.1200(a)(5) 


Federal  Register /Vol.  68,  No.  143 /Friday,  July  25,  2003 /Rules  and  Regulations  44177 


and  (6)  which  contain  the  call 
abandonment  rules,  which  will  go  into 
effect  on  October  1,  2003;  47  CFR 
64.1601(e),  which  contains  the  caller  ID 
rules,  which  will  go  into  effect  on 
January  29,  2004;  and  §§64.1200(a)(3)(i), 
(d)(1),  (d)(3),  (d)(6),  (f)(3)  and  (g)(1), 
which  contain  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  (PRA)  that  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  The  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  those  sections. 

199.  The  comments  addressing  the 
applicability  of  the  informal  complaint 
rules  to  telemarketers  ARE 
INCORPORATED  into  CI  Docket  02-32. 

200.  The  Commission's  Consumer  & 
Governmental  Affairs  Bureau  shall  have 
authority  to  issue  any  reports  to 
Congress  as  required  by  the  Do-Not-Call 
Implementation  Act. 

201.  The  Commission's  Consumer  & 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  SHALL  SEND  a 
copy  of  this  Report  and  Order,  including 
the  Final  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Parts  64  and 
68 

Telephone. 
Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  parts  64  and  68  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

■  1.  The  authority  citation  for  part  64 
continues  to  read: 

Authority:  47  U.S.C.  154,  2.54(k);  sees. 
403(b)(2)(B),  (c).  Public  Law  104-104.  110 
Stat.  56.  Interpret  or  apply  47  U.S.C.  201. 
218.  225,  226.  228,  and  254{k)  unless 
otherwise  noted. 

■  2.  Subpart  L  is  amended  by  revising 
the  subpart  heading  to  read  as  follows: 


Subpart  L— Restrictions  on 
Telemarketing  and  Telephone 
Solicitation 

***** 

■  3.  Section  64.1200  is  revised  to  read  as 
follows: 


§  64.1 200    Delivery  restrictions. 

(a)  No  person  or  entity  may:  (1) 
Initiate  any  telephone  call  (other  than  a 
call  made  for  emergency  purposes  or 
made  with  the  prior  express  consent  of 
the  called  party)  using  an  automatic 
telephone  dialing  system  or  an  artificial 
or  prerecorded  voice, 

(i)  To  any  emergency  telephone  line, 
including  any  911  line  and  any 
emergency  line  of  a  hospital,  medical 
physician  or  service  office,  health  care 
facility,  poison  control  center,  or  fire 
protection  or  law  enforcement  agency; 

(ii)  To  the  telephone  line  of  any  guest 
room  or  patient  room  of  a  hospital, 
health  care  facility,  elderly  home,  or 
similar  establishment:  or 

(iii)  To  any  telephone  niunber 
assigned  to  a  paging  service,  cellular 
telephone  service,  specialized  mobile 
radio  service,  or  other  radio  common 
carrier  service,  or  any  service  for  which 
the  called  party  is  charged  for  the  call. 

(2)  Initiate  any  telephone  call  to  any 
residential  line  using  an  artificial  or 
prerecorded  voice  to  deliver  a  message 
without  the  prior  express  consent  of  the 
called  party,  unless  the  call, 

(i)  Is  made  for  emergency  purposes, 

(ii)  Is  not  made  for  a  commercial 
purpose, 

(iii)  Is  made  for  a  commercial  purpose 
but  does  not  include  or  introduce  an 
unsolicited  advertisement  or  constitute 
a  telephone  solicitation, 

(iv)  Is  made  to  any  person  with  whom 
the  caller  has  an  established  business 
relationship  at  the  time  the  call  is  made, 
or 

(v)  Is  made  by  or  on  behalf  of  a  tax- 
exempt  nonprofit  organization. 

(3)  Use  a  telephone  facsimile 
machine,  computer,  or  other  device  to 
send  an  unsolicited  advertisement  to  a 
telephone  facsimile  machine, 

(i)  For  piuposes  of  paragraph  (a)(3)  of 
this  section,  a  facsimile  advertisement  is 
not  "unsolicited"  if  the  recipient  has 
granted  the  sender  prior  express 
invitation  or  permission  to  deliver  the 
advertisement,  as  evidenced  by  a 
signed,  written  statement  that  includes 
the  facsimile  number  to  which  any 
advertisements  may  be  sent  and  clear-ly 
indicates  the  recipient's  consent  to 
receive  such  facsimile  advertisements 
from  the  sender. 

(ii)  A  facsimile  broadcaster  will  be 
liable  for  violations  of  paragraph  (a)(3) 
of  this  section  if  it  demonstrates  a  high 
degree  of  involvement  in,  or  actual 
notice  of,  the  unlawful  activity  and  fails 
to  take  steps  to  prevent  such  facsimile 
transmissions. 

(4)  Use  an  automatic  telephone 
dialing  system  in  such  a  way  that  two 
or  more  telephone  lines  of  a  multi-line 
business  are  engaged  simultaneously. 


(5)  Disconnect  an  unanswered 
telemarketing  call  prior  to  at  least  15 
seconds  or  four  (4)  rings. 

(6)  Abandon  more  than  three  percent 
of  all  telemarketing  calls  that  are 
answered  live  by  a  person,  measured 
over  a  30-day  period.  A  call  is 
"abandoned"  if  it  is  not  connected  to  a 
live  sales  representative  within  two  (2) 
seconds  of  the  called  person's 
completed  greeting.  Whenever  a  sales 
representative  is  not  available  to  speak 
with  the  person  answering  the  call,  that 
person  must  receive,  within  two  (2) 
seconds  after  the  called  person's 
completed  greeting,  a  prerecorded 
identification  message  that  states  only 
the  name  and  telephone  number  of  the 
business,  entity,  or-individual  on  whose 
behalf  the  call  was  placed,  and  that  the 
call  was  for  "telemarketing  purposes." 
The  telephone  number  so  provided 
must  permit  any  individual  to  make  a 
do-not-call  request  during  regular 
business  hours  for  the  duration  of  the 
telemarketing  campaign.  The  telephone 
number  may  not  be  a  900  number  or  any 
other  number  for  which  charges  exceed 
local  or  long  distance  transmission  - 
charges.  The  seller  or  telemarketer  must 
maintain  records  establishing 
compliance  with  paragraph  (a)(6)  of  this 
section. 

(i)  A  call  for  telemarketing  purposes 
that  delivers  an  artificial  or  prerecorded 
voice  message  to  a  residential  telephone 
line  that  is  assigned  to  a  person  who 
either  has  granted  prior  express  consent 
for  the  call  to  be  made  or  has  an 
established  business  relationship  with 
the  caller  shall  not  be  considered  an 
abandoned  call  if  the  message  begins 
within  two  (2)  seconds  of  the  called 
person's  completed  greeting. 

(ii)  Calls  made  by  or  on  behalf  of  tax- 
exempt  nonprofit  organizations  are  not 
covered  by  paragraph  (a)(6)  of  this 
section. 

(7)  Use  any  technology  to  dial  any 
telephone  number  for  tiie  purpose  of 
determining  whether  the  line  is  a 
facsimile  or  voice  line. 

(b)  All  artificial  or  prerecorded 
telephone  messages  shall: 

(1)  At  the  beginning  of  the  message, 
state  clearly  the  identity  of  the  business, 
individual,  or  other  entity  that  is 
responsible  for  initiating  the  call.  If  a 
business  is  responsible  for  initiating  the 
call,  the  name  mider  which  the  entity  is 
registered  to  conduct  business  with  the 
State  Corporation  Commission  (or 
comparable  regulatory  authority)  must 
be  stated,  and 

(2)  During  or  after  the  message,  state 
clearly  the  telephone  number  (other 
than  that  of  the  autodialer  or 
prerecorded  message  player  that  placed 
the  call)  of  such  business,  other  entity, 
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or  individual.  The  telephone  number 
provided  may  not  be  a  900  number  or 
any  other  number  for  which  charges 
exceed  local  c  r  long  distance 
transmission  i  :harges.  For  telemarketing 
messages  to  n  sidential  telephone 
subscribers,  such  telephone  number 
must  permit  any  individual  to  make  a 
do-not-call  re(  uest  during  regular 
business  hour  !  for  the  duration  of  the 
telemarketing  campaign. 

(c)  No  person  or  entity  shall  initiate 
any  telephone  solicitation,  as  defined  in 
paragraph  (f){!  I)  of  this  section,  to: 

(1)  Any  resi  lential  telephone 
subscriber  bef  )re  the  hour  of  8  a.m.  or 
after  9  p.m.  (h  cal  time  at  the  called 
party's  location),  or 

(2)  A  reside:  itial  telephone  subscriber 
who  has  regisl  ered  his  or  her  telephone 
number  on  th«  national  do-not-call 
registry  of  per  ons  who  do  not  wish  to 
receive  teleph  )ne  solicitations  that  is 
maintained  by  the  federal  government. 
Such  do-not-c  ill  registrations  must  be 
honored  for  a  )eriod  of  5  years.  Any 
person  or  entii  y  making  telephone 
solicitations  (c  r  on  whose  behalf 
telephone  soli  ;itations  are  made)  will 
not  be  liable  ft  r  violating  this 
requirement  if 

(i)  It  can  der  lonstrate  that  the 
violation  is  th<  result  of  error  and  that 
as  part  of  its  re  utine  business  practice, 
it  meets  the  fo  lowing  standards: 

(A)  Written  j  iroceaures.  It  has 
established  an  1  implemented  written 
procedures  to  romply  with  the  national 
do-not-call  rul  ;s; 

(B)  Training  of  personnel.  It  has 
trained  its  per;  onnel,  and  any  entity 
assisting  in  its  compliance,  in 
procedures  est  iblished  pursuant  to  the 
national  do-no  :-call  rules: 

(C)  Recording.  It  has  maintained  and 
recorded  a  list  of  telephone  numbers 
that  the  seller  i  nay  not  contact: 

[H]  Accessin  j  the  national  do-not-call 
database.  It  us  >s  a  process  to  prevent 
telephone  soli(  itations  to  any  telephone 
number  on  an}  list  established  pursuant 
to  the  do-not-c  ill  rules,  employing  a 
version  of  the  national  do-not-call 
registry  obtaini  fd  from  the  administrator 
of  the  registry  i  lo  more  than  three 
months  prior  ti » the  date  any  call  is 
made,  and  mai  itains  records 
documenting  t  lis  process:  and 

(E)  Purchasi  ig  the  national  do-not- 
call  database,  t  uses  a  process  to  ensure 
that  it  does  nol  sell,  rent,  lease, 
purchase  or  us  ;  the  national  do-not-call 
database,  or  an  y  part  thereof,  for  any 
purpose  excep  compliance  with  this 
section  and  an  '  such  state  or  federal  law 
to  prevent  tele]  )hone  solicitations  to 
telephone  numbers  registered  on  the 
national  databc  se.  It  purchases  access  to 
the  relevant  donot-call  data  from  the 


administrator  of  the  national  database 
and  does  not  participate  in  any 
arrangement  to  share  the  cost  of 
accessing  the  national  database, 
including  any  arrangement  with 
telemarketers  who  may  not  divide  the 
costs  to  access  the  national  database 
among  various  client  sellers;  or 

(ii)  It  has  obtained  the  subscriber's 
prior  express  invitation  or  permission. 
Such  permission  must  be  evidenced  by 
a  signed,  written  agreement  between  the 
consumer  and  seller  which  states  that 
the  consumer  agrees  to  be  contacted  by 
this  seller  and  includes  the  telephone 
number  to  which  the  calls  may  be 
placed;  or 

(iii)  The  telemarketer  making  the  call 
has  a  personal  relationship  with  the 
recipient  of  the  call. 

(d)  No  person  or  entity  shall  initiate 
any  call  for  telemarketing  purposes  to  a 
residential  telephone  subscriber  unless 
such  person  or  entity  has  instituted 
procedures  for  maintaining  a  list  of 
persons  who  request  not  to  receive 
telemarketing  calls  made  by  or  on  behalf 
of  that  person  or  entity.  The  procedures 
instituted  must  meet  the  following 
minimum  standards: 

(1)  Written  policy.  Persons  or  entities 
making  calls  for  telemarketing  purposes 
must  have  a  written  policy,  available 
upon  demand,  for  maintaining  a  do-not- 
call  list. 

(2)  Training  of  personnel  engaged  in 
telemarketing.  Personnel  engaged  in  any 
aspect  of  telemarketing  must  be 
informed  and  trained  in  the  existence 
and  use  of  the  do-not-call  list. 

(3)  Recording,  disclosure  of  do-not- 
call  requests.  If  a  person  or  entity 
making  a  call  for  telemarketing  purposes 
(or  on  whose  behalf  such  a  call  is  made) 
receives  a  request  from  a  residential 
telephone  subscriber  not  to  receive  calls 
from  that  person  or  entity,  the  person  or 
entity  must  record  the  request  and  place 
the  subscriber's  name,  if  provided,  and 
telephone  number  on  the  do-not-call  list 
at  the  time  the  request  is  made.  Persons 
or  entities  making  calls  for 
telemarketing  purposes  (or  oh  whose 
behalf  such  calls  are  made)  must  honor 

a  residential  subscriber's  do-not-call 
request  within  a  reasonable  time  from 
the  date  such  request  is  made.  This 
period  may  not  exceed  thirty  days  from 
the  date  of  such  request.  If  such  requests 
are  recorded  or  maintained  by  a  party 
other  than  the  person  or  entity  on  whose 
behalf  the  telemarketing  call  is  made, 
the  person  or  entity  on  whose  behalf  the 
telemarketing  call  is  made  will  be  liable 
for  any  failures  to  honor  the  do-not-call 
request.  A  person  or  entity  making  a  call 
for  telemarketing  purposes  must  obtain 
a  consumer's  prior  express  permission 
to  share  or  forward  the  consumer's 


request  not  to  be  called  to  a  party  other 
than  the  person  or  entity  on  whose 
behalf  a  telemarketing  call  is  made  or  an 
affiliated  entity. 

(4)  Identification  of  sellers  and 
telemarketers.  A  person  or  entity 
making  a  call  for  telemarketing  purposes 
must  provide  the  called  party  with  the 
name  of  the  individual  caller,  the  name 
of  the  person  or  entity  on  whose  behalf 
the  call  is  being  made,  and  a  telephone 
number  or  address  at  which  the  person 
or  entity  may  be  contacted.  The 
telephone  number  provided  may  not  be 
a  900  number  or  any  other  number  for 
which  charges  exceed  local  or  long 
distance  transmission  charges. 

(5)  Affiliated  persons  or  entities.  In 
the  absence  of  a  specific  request  by  the 
subscriber  to  the  contrary,  a  residential 
subscriber's  do-not-call  request  shall 
apply  to  the  particular  business  entity 
making  the  call  (or  on  whose  behalf  a 
call  is  made),  and  will  not  apply  to 
affiliated  entities  unless  the  consumer 
reasonably  would  expect  them  to  be 
included  given  the  identification  of  the 
caller  and  the  product  being  advertised. 

(6)  Maintenance  of  do-not-call  lists.  A 
person  or  entity  making  calls  for 
telemarketing  purposes  must  maintain  a 
record  of  a  caller's  request  not  to  receive 
further  telemarketing  calls.  A  do-not- 
call  request  must  be  honored  for  5  years 
from  the  time  the  request  is  made. 

(7)  Tax-exempt  nonprofit 
organizations  are  not  required  to  comply 
with  64.1200(d). 

(e)  The  rules  set  forth  in  paragraph  (c) 
and  (d)  of  this  section  are  applicable  to 
any  person  or  entity  making  telephone 
solicitations  or  telemarketing  calls  to 
wireless  telephone  numbers  to  the 
extent  described  in  the  Commission's 
Report  and  Order,  CG  Docket  No.  02- 
278,  FCC  03-153,  "Rules  and 
Regulations  Implementing  the 
Telephone  Consumer  Protection  Act  of 
1991." 

(f)  As  used  in  this  section: 

(1)  The  terms  automatic  telephone 
dialing  system  and  autodialer  mean 
equipment  which  has  the  capacity  to 
store  or  produce  telephone  numbers  to 
be  called  using  a  random  or  sequential 
number  generator  and  to  dial  such 
numbers. 

(2)  The  term  emergency  purposes 
means  calls  made  necessary  in  any 
situation  affecting  the  health  and  safety 
of  consumers. 

(3)  The  term  established  business 
relationship  means  a  prior  or  existing 
relationship  formed  by  a  voluntary  two- 
way  communication  between  a  person 
or  entity  and  a  residential  subscriber 
with  or  without  an  exchange  of 
consideration,  on  the  basis  of  the 
subscriber's  purchase  or  transaction 
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with  the  entity  within  the  eighteen  (18) 
months  immediately  preceding  the  date 
of  the  telephone  call  or  on  the  basis  of 
the  subscriber's  inquiry  or  application 
regarding  products  or  services  offered 
by  the  entity  within  the  three  months 
immediately  preceding  the  date  of  the 
call,  which  relationship  has  not  been 
previously  terminated  by  either  party. 

(i)  The  subscriber's  seller-specific  do- 
not-call  request,  as  set  forth  in 
paragraph  (d)(3)  of  this  section, 
terminates  an  established  business 
relationship  for  purposes  of 
telemarketing  and  telephone  solicitation 
even  if  the  subscriber  continues  to  do 
business  with  the  seller. 

(ii)  The  subscriber's  established 
business  relationship  with  a  particular 
business  entity  does  not  extend  to 
affiliated  entities  unless  the  subscriber 
would  reasonably  expect  them  to  be 
included  given  the  nature  and  type  of 
goods  or  services  offered  by  the  affiliate 
and  the  identity  of  the  affiliate. 

(4)  The  term  facsimile  broadcaster 
means  a  person  or  entity  that  transmits 
messages  to  telephone  facsimile 
machines  on  behalf  of  another  person  or 
entity  for  a  fee. 

(5)  The  term  seller  means  the  person 
or  entity  on  whose  behalf  a  telephone 
call  or  message  is  initiated  for  the 
purpose  of  encouraging  the  purchase  or 
rental  of,  or  investment  in,  property, 
goods,  or  services,  which  is  transmitted 
to  any  person. 

(6)  Tne  term  telemarketer  means  the 
person  or  entity  that  initiates  a 
telephone  call  or  message  for  the 
purpose  of  encouraging  the  purchase  or 
rental  of,  or  investment  in,  property, 
goods,  or  services,  which  is  transmitted 
to  any  person. 

(7)  Tne  term  telemarketing  means  the 
initiation  of  a  telephone  call  or  message 
for  the  purpose  of  encouraging  the 
purchase  or  rental  of,  or  investment  in, 
property,  goods,  or  services,  which  is 
transmitted  to  any  person. 

(8)  The  term  telephone  facsimile 
machine  means  equipment  which  has 
the  capacity  to  transcribe  text  or  images, 
or  both,  from  paper  into  an  electronic 
signal  and  to  transmit  that  signal  over  a 
regular  telephone  line,  or  to  traiiscribe 
1ext  or  images  (otf  both)  from  an 
electronic  signal  received  over  a  regular 
telephone  line  onto  paper. 

(9)  The  term  telephone  solicitation 
means  the  initiation  of  a  telephone  call 
or  message  for  the  purpose  of 
encoiuraging  the  purchase  or  rental  of,  or 
investment  in.  property,  goods,  or 
services,  which  is  transmitted  to  any 
person,  but  such  term  does  not  include 

a  call  or  message: 

(i)  To  any  person  with  that  person's 
prior  express  invitation  or  permission; 


(ii)  To  any  person  with  whom  the 
caller  has  an  established  business 
relationship;  or 

(iii)  By  or  on  behalf  of  a  tax-exempt 
nonprofit  organization. 

(10)  The  term  unsolicited 
advertisement  means  any  material 
advertising  the  commercial  availability 
or  quality  of  any  property,  goods,  or 
services  which  is  transmitted  to  any 
person  without  that  person's  prior 
express  invitation  or  permission. 

(11)  The  term  personal  relationship 
means  any  family  member,  friend,  or 
acquaintance  of  the  telemarketer  making 
the  call. 

(g)  Beginning  January  1,  2004, 
common  carriers  shall: 

(1)  When  providing  local  exchange 
service,  provide  an  annual  notice,  via  an 
insert  in  the  subscriber's  bill,  of  the 
right  to  give  or  revoke  a  notification  of 
an  objection  to  receiving  telephone 
solicitations  pursuant  to  the  national 
do-not-call  database  maintained  by  the 
federal  government  and  the  methods  by 
which  such  rights  may  be  exercised  by 
the  subscriber.  The  notice  must  be  clear 
and  conspicuous  and  include,  at  a 
minimum,  the  Internet  address  and  toll- 
free  number  that  residential  telephone 
subscribers  may  use  to  register  on  the 
national  database. 

(2)  When  providing  service  to  any 
person  or  entity  for  the  piupose  of 
making  telephone  solicitations,  make  a 
one-time  notification  to  such  person  or 
entity  of  the  national  do-not-call 
requirements,  including,  at  a  minimum, 
citation  to  47  CFR  64.1200  and  16  CFR 
310.  Failure  to  receive  such  notification 
will  not  serve  as  a  defense  to  any  person 
or  entity  making  telephone  solicitations 
from  violations  of  this  section. 

(h)  The  administrator  of  the  national 
do-not-call  registry  that  is  maintained 
by  the  federal  government  shall  make 
the  telephone  numbers  in  the  database 
available  to  the  States  so  that  a  State 
may  use  the  telephone  numbers  that 
relate  to  such  State  as  part  of  any 
database,  list  or  listing  system 
maintained  by  such  State  for  the 
regulation  of  telephone  solicitations. 
■  4.  Section  64.1601  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§64.1601     Delivery  requirements  and 
privacy  restrictions. 

***** 

(e)  Any  person  or  entity  that  engages 
in  telemarketing,  as  defined  in  section 
64.1200(f)(7)  must  transmit  caller 
identification  information. 

(1)  For  purposes  of  this  paragraph, 
caller  identification  information  must 
include  either  CPN  or  ANI,  and,  when 
available  by  the  telemarketer's  carrier, 
the  name  of  the  telemarketer.  It  shall  not 


be  a  violation  of  this  paragraph  to 
substitute  (for  the  name  and  phone 
number  used  in.  or  billed  for.  making 
the  call)  the  name  of  the  seller  on  behalf 
of  which  the  telemarketing  call  is  placed 
and  the  seller's  customer  service 
telephone  number.  The  telephone 
number  so  provided  must  permit  any 
individual  to  make  a  do-not-call  request 
during  regular  business  hours. 

(2)  Any  person  or  entity  that  engages 
in  telemarketing  is  prohibited  from 
blocking  the  transmission  of  caller 
identification  information. 

(3)  Tax-exempt  nonprofit 
organizations  are  not  required  to  comply 
with  this  paragraph. 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

■  5.  The  authority  citation  for  part  68 
continues  to  read: 

Authority:  47  U.S.C.  154.  303. 

■  6.  Section  68.318  is  amended  by 
revising  paragraph  (d)  to  read  as  follows: 

§68.318    Additional  limitations. 

***** 

(d)  Telephone  facsimile  machines; 
Identification  of  the  sender  of  the 
message.  It  shall  be  unlawful  for  any 
person  within  the  United  States  to  use 
a  computer  or  other  electronic  device  to 
send  any  message  via  a  telephone 
facsimile  machine  unless  such  person 
clearly  marks,  in  a  margin  at  the  top  or 
bottom  of  each  transmitted  page  of  the 
message  or  on  the  first  page  of  the 
transmission,  the  date  and  time  it  is  sent 
and  an  identification  of  the  business, 
other  entity,  or  individual  sending  the 
message  and  the  telephone  number  of 
the  sending  machine  or  of  such 
business,  other  entity,  or  individual.  If 
a  facsimile  broadcaster  demonstrates  a 
high  degree  of  involvement  in  the 
sender's  facsimile  messages,  such  as 
supplying  the  numbers  to  which  a 
message  is  sent,  that  broadcaster's  name, 
under  which  it  is  registered  to  conduct 
business  with  the  State  Corporation 
Commission  (or  comparable  regulatory 
authority),  must  be  identified  on  the 
facsimile,  along  with  the  sender's  name. 
Telephone  facsimile  machines 
manufactured  on  and  after  December  20, 
1992,  must  clearly  mark  such 
identifying  information  on  each 
transmitted  page. 
***** 
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subject,  and  docket  number^so  we  can 
attach  them  to  your  comments. 

Access  to  comments  and  submissions: 
OSHA  will  make  all  comments  and 
submissions  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office 
at  the  above  address.  Comments,  and 
submissions  relating  to  this  document 
that  are  not  protected  by  copyright,  will 
also  be  available  on  OSHA's  website. 
OSHA  cautions  you  about  submitting 
personal  information  such  as  Social 
Seciu^ity  numbers  and  birth  dates. 
Contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about 
materials  not  available  through  the 
OSHA  website  and  for  assistance  in 
using  the  website  to  locate  docket 
submissions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Oliver,  Director,  Office  of 
Partnerships  and  Recognition, 
Occupational  Safety  and  Health 
Administration,  Room  N3700,  200 
Constitution  Ave.  NW.,  Washington,  DC 
20210,  telephone  (202)  693-2213. 
Electronic  copies  of  this  Federal 
Register  notice,  as  well  as  news  releases 
and  other  relevant  documents,  are 
available  at  OSHA's  website,  http:// 
www.osha.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

The  Voluntary  Protection  Programs 
(VPP).  adopted  by  OSHA  in  Federal 
Register  Notice  47  FR  29025,  July  2. 
1982,  have  established  the  efficacy  of 
cooperative  action  among  government, 
industry,  and  labor  to  address  worker 
safety  and  health  issues  and  expand 
worker  protection.  VPP  participation 
requirements  center  on  comprehensive 
management  systems  with  active 
employee  involvement  to  prevent  or 
control  the  safety  and  health  hazards  at 
the  worksite.  Employers  who  qualify 
generally  view  OSHA  standards  as  a 
minimum  level  of  safety  and  health 
performance  and  set  their  own  more 
stringent  standards  where  necessary  for 
effective  employee  protection. 

One  way  that  OSHA  determines  the 
qualification  of  applicants  and  the 
continuing  qualification  of  participants 
in  the  VPP  Star  Program,  the  most 
challenging  participation  category,  is  to 
compare  their  injury  and  illness  rates  to 
industry  rates — benchmarks — published 
annually  by  the  Bureau  of  Labor 
Statistics  (BLS).  For  Star  eligibility,  rates 
must  be  below  the  benchmark  BLS  rates. 
This  notice  proposes  to  change  the 
benchmark  rates  that  OSHA  employs. 
Until  now,  the^nchmarks  have  been 
two  rates  obtained  from  the  most  recent 


year's  industry  averages  for  nonfatal 
injuries  and  illnesses.  OSHA  proposes 
to  now  require  that,  to  qualify  for  Star, 
applicants'  and  participants'  rates  must 
be  below  the  two  BLS  industry  rates  for 
at  least  1  of  the  3  most  recent  years 
published.  This  change  would  also 
apply  to  the  requirements  for 
construction  applicants'  qualification 
for  the  Merit  Program. 

B.  Statutory  Framework 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  651  et  seq. 
(hereinafter  referred  to  as  the  Act  or  the 
OSH  Act),  was  enacted  "to  assure  so  far 
as  possible  every  working  man  and 
woman  in  the  Nation  safe  and  healthful 
working  conditions  and  to  preserve  our 
human  resources.  *   *   *" 

Section  2(b)  specifies  the  measures  by 
which  the  Congress  would  have  OSHA 
carry  out  these  purposes.  They  include 
the  following  provisions  that  establish 
the  legislative  framework  for  the 
Voluntary  Protection  Programs: 

*  *   *  (1)  by  encouraging  employers  and 
employees  in  their  efforts  to  reduce  the 
number  of  occupational  safety  and  health 
hazards  at  their  places  of  employment,  and 
to  stimulate  employers  and  employees  to 
institute  new  and  to  perfect  existing 
programs  for  providing  safe  and  healthful 
working  conditions: 

*  *   *  (4)  by  building  upon  advances 
already  made  through  employer  and 
employee  initiative  for  providing  safe  and 
healthful  working  conditions: 

*  *   *  (5)  *   *   *  by  developing  innovative 
methods,  techniques,  and  approaches  for 
dealing  with  occupational  safety  and  health 
problems; 

*  *   *  (13)  by  encouraging  joint  labor- 
management  efforts  to  reduce  injuries  and 
disease  arising  out  of  emplovment. 

n.  Discussion  of  the  Proposed  Change 

OSHA  has  been  concerned  for  some 
time  about  the  effect  on  some  VPP 
applicants  and  participants  of 
substantial  fluctuations  from  year  to 
year  in  a  limited  number  of  BLS  rates. 
For  example,  worksites  in  the 
manufacturing  classification  Petroleum 
and  Coal  Products/Petroleum  Refining 
(Standard  Industrial  Classification — 
SIC — Code  29/291)  were  compared  with 
published  average  total  recordable  case 
incidence  rates  (TCIR)  of  2.50  in  1999, 
3.70  in  2000,  and  1.40  in  2001.  This 
represented  a  rate  change  from  1999  to 
2000  of  plus  32  percent,  and  from  2000 
to  2001  of  minus  62  percent.  Similarly, 
worksites  in  the  manufacturing 
classification  Sanitary  Paper  Products 
(SIC  2676)  were  compared  with  a 
published  average  TCIR  of  7.00  in  1999, 
4.50  in  2000,  and  5.40  in  2001.  This 
represented  a  20  percent  increase  from 
1999  to  2000,  and  a  35  percent  decrease 
from  2000  to  2001. 
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The  effect  of  these  rate  fluctuations  is 
to  create  an  unpredictable  moving  target 
that,  in  any  particular  year,  may  not 
fairly  represent  the  injury  and  illness 
situation  in  an  industry.  It  certainly 
creates  a  difficult  dilenuna  for  OSHA  if 
the  agency  must  approve  one  worksite 
and  disapprove  another  when  both  have 
similarly  excellent  safety  and  health 
management  systems  and  similar  injury 
and  illness  experience.  This  situation 
occurs  when  OSHA  compares  one 
worksite  against  a  2000  benchmark  rate, 
for  example,  and  a  similarly  performing 
site  against  an  unreasonably  divergent 
2001  benchmark  rate. 

There  is  no  easy  solution  to  this 
problem.  Injury  and  illness  rates  are 
useful  tools  in  judging  how  well  a 
worksite  is  protecting  its  employees. 
OSHA  believes,  however,  that  the  goals 
of  VPP  are  not  well  served  when 
worksites  that  have  established 
excellent  protective  systems  and  that  are 
steadily  improving  their  injury  and 
illness  rates  fail  to  obtain  Star  approval   . 
because  of  statistical  anomalies  in 
national  rates. 

After  exploring  various  ways  to 
address  this  problem,  OSHA  proposes  to 
change  the  way  it  compares  VTP 
applicants'  and  participants'  injury  and 
illness  rates  to  the  national  rates  that 
BLS  publishes.  The  agency  would  no 
longer  compare  the  individual  worksite 
rates  to  the  most  recently  published  BLS 
industry  rates  at  the  most  precise  level 
available  (at  this  time  usually  three  or 
four  digits).  Instead,  OSHA  would  look 
at  the  most  recent  3  years  of  BLS  rates 
(at  the  most  precise  level  available  each 
year)  and  require  that  worksite  rates  be 
below  at  least  1  of  those  3  years  of  rates 
to  qualify  or  continue  to  qualify  for  Star 
participation. 

This  proposed  change  might  have  the 
effect  of  reducing  somewhat  the  weight 
OSHA  heretofore  has  assigned  to  rates 
within  VPP.  Rates  will  continue  to  play 
a  significant  role,  however.  They  are  one 
indicator  of  how  well  a  safety  and 
health  management  system  is  operating 
and  of  how  well  a  VPP  candidate  or 


participant  is  fulfilling  the  requirement 
for  continuous  improvement.  In 
addition  to  examining  a  worksite's 
injury  and  illness  rates,  OSHA  will 
continue  to  carefully  evaluate  how  well 
a  site  is  implementing  the  required 
major  elements  of  Management 
Leadership  and  Employee  Involvement; 
Worksite  Analysis;  Hazard  Prevention 
and  Control;  and  Safety  and  Health 
Training. 

By  going  to  the  BLS  website,  a 
worksite  aspiring  to  qualify  for  Star  or 
to  continue  its  Star  qualification  will  be 
able  to  easily  determine  the  rate  against 
which  its  own  rate  will  be  compared.  If 
there  is  a  downward  trend  in  the 
industry,  that  also  will  be  apparent,  but 
a  sudden,  inexplicably  large  drop  in  the 
BLS's  industry  rate  will  not  have  the 
impact  it  currently  has  for  some  VPP 
participants  and  applicants.  And  while 
a  sudden,  inexplicably  large  increase  in 
the  BLS's  industry  rate  may  make  it 
easier  for  a  worksite  to  meet  the  Star 
rate  requirements,  the  program's  many 
other,  rigorous  requirements  will 
continue  to  ensure  that  only  worksites 
with  excellent  safety  and  health 
management  systems  gain  VPP  Star 
approval. 

"To  implement  this  revision,  OSHA 
proposes  changes  in  the  following 
sections  of  the  VPP: 

III.F.4.a.(l)  This  is  the  basic  Star  rate 
requirement. 

III.F.4.a.{2)(a)  This  is  the  alternative 
rate  calculation  available  to  qualifv'ing 
small  businesses. 

III.H.2.b.(2)  This  deals  with 
construction  applicants'  qualification 
for  VPP's  Merit  Program. 

III.  Proposed  Changes  to  the  Voluntary 
Protection  Programs 

A.  The  Star  Rate  Requirement. 

The  beginning  of  III.F.4.a.(l)  would 
change  to: 

"For  site  employees — Two  rates 
reflecting  the  experience  of  the  most 
recent  3  calendar  years  must  be  below 
at  least  1  of  the  3  most  recent  vears  of 


specific  industry  national  averages  for 
nonfatal  injuries  and  illnesses  (at  the 
most  precise  level  available,  either  three 
or  four  digits)  published  by  the  Bureau 
of  Labor  Statistics  (BLS)." 

B.  The  Alternative  Rate  Calculation  for 
Qualifying  Small  Businesses 

The  complete  wording  of 
lII.F.4.a.(2)(a)  would  change  to: 

"To  determine  whether  the  employer 
qualifies  for  the  alternative  calculation 
method,  do  the  following: 

•  Using  the  most  recent  employment 
statistics  (hours  worked  in  the  most 
recent  calendar  year),  calculate  a 
hypothetical  total  recordable  case 
incidence  rate  for  the  employer 
assuming  that  the  employer  had  two 
cases  during  the  year; 

•  Compare  that  hypothetical  rate  to 
the  3  most  recently  published  years  of 
BLS  combined  injury/illness  total 
recordable  case  incidence  rates  for  the 
industry;  and 

•  If  the  hypothetical  rate  (based  on 
two  cases)  is  equal  to  or  higher  than  the 
national  average  for  the  firm's  industr\- 
in  at  least  1  of  the  3  years,  the  employer 
qualifies  for  the  alternative  calculation 
method." 

C.  Construction  Applicants' 
Qualification  for  Merit 

The  beginning  of  III.H.2.b.(2)  would 
change  to: 

"For  construction,  if  the  incidence 
rates  for  the  applicant  site  are  not  below 
the  industry  averages  as  required  for 
Star,  the  applicant  company  ^ust 
demonstrate  that  the  company-wide  3- 
year  rates  are  below-  at  least  1  of  the  3 
most  recently  published  years  of  BLS 
rates  for  the  industry  (at  the  three-digit 
level)." 

Signed  at  Washington.  DC  this  8th  day  of 
July  2003. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
[FR  Doc.  03-18928  Filed  7-24-03;  8:4.5  am] 
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DEPARTMENT  OF  EDUCATION 
RIN  1820-ZA29 

Special  DemoHstration  Programs — 
Model  Demonstrations  To  Improve  the 
Literacy  and  Employment  Outcomes  of 
Individuals  With  Disabilities 


agency:  Office 
Rehabilitative 
Education. 
ACTION:  Notice 


of  Special  Education  and 
J  ervices.  Department  of 

)f  proposed  priorities. 


SUMMARY:  The  i  Usistant  Secretary  for 
the  Office  of  Sp  ecial  Education  and 
Rehabilitative  5  ervices  (OSERS) 
proposes  priori  ies  under  the  Special 
Demonstration  'rograms.  The  Assistant 
Secretary  may  i  se  these  priorities  in 
fiscal  year  (FY)  2003  and  in  later  years. 
We  take  this  ad  ion  to  focus  attention  on 
the  adult  literac  y  needs  of  individuals 
with  disabilitie  ;  pursuing  employment 
under  the  State  Vocational 
Rehabilitation  J  ervices  Program.  We 
intend  that  projjcts  funded  under  these 
priorities  will  d  emonstrate  that  certain 
specific  literac\  services  may  raise  the 
literacy  levels  a  tid  earnings  of 
individuals  wit  i  disabilities  compared 
to  individuals  v  rho  receive  the  usual 
vocational  reha  )ilitation  (VR)  services. 
DATES:  We  mus  receive  your  comments 
on  or  before  Au  just  25,  2003. 
ADDRESSES:  Adiress  all  comments  about 
these  proposed  Driorities  to  Susan-Marie 
Marsh,  U.S  Dej  artment  of  Education, 
400  Maryland  A  venue,  SW.,  Switzer 
Building,  room  3316,  Washington,  DC 
20202-2641.  If  -ou  prefer  to  send  your 
comments  throi  gh  the  Internet,  use  the 
following  address:  Susan- 
Marie.Marsh@ei  igov. 

You  must  inc  ude  the  term  "Model 
Demonstrations  to  Improve  the  Literacy 
and  Employmei  t  Outcomes  of 
Individuals  Wit  i  Disabilities"  in  the 
subject  line  of  ysur  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan-Marie  M.ish.  Telephone:  (202) 

Internet:  Susan- 
Marie.Marsh@et  t.gov. 

If  you  use  a  telecommunications 
device  for  the  di!af  (TDD),  vou  may  call 
the  TDD  numbe-  at  (202)  205-8133. 

Individuals  with  disabilities  may 
obtain  this  docu  ment  in  an  alternative 
format  [e.g..  Bra  lie,  large  print, 
audiotape,  or  co  mputer  diskette)  on 
request  to  the  cc  ntact  person  listed 
under  FOR  FURTI  lER  INFORMATION 


CONTACT. 


INFORMATION: 


SUPPLEMENTARY 
Invitation  To  Dimment 


We  invite  you 
regarding  these 
invite  you  to 


to  submit  conmients 
jroposed  priorities.  We 
asiist  us  in  complying 


with  the  specific  requirements  of 
Executive  Order  12866  and  its  overall 
requirement  of  reducing  regulatory 
burden  that  might  result  from  these 
proposed  priorities.  Please  let  us  know 
of  any  further  opportunities  we  should 
take  to  reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 
effective  and  efficient  administration  of 
the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  priorities  in  room 
3038,  Switzer  Building,  330  C  Street, 
SW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Eastern 
Time,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  in  the  Federal 
Register.  When  inviting  applications  we 
designate  the  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 


invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priorities  ' 

Background 

Preliminary  data  from  the 
Longitudinal  Study  of  the  Vocational 
Rehabilitation  Services  Program  suggest 
reading  achievement  levels  are  highly 
positively  correlated  with  earnings.  Data 
also  indicate  that  VR  agencies  provide 
basic  literacy  services  to  only  one 
percent  of  the  VR  population.  As  a 
result  of  these  findings,  the 
Rehabilitation  Services  Administration 
(RSA)  is  testing  two  instructional 
reading  curricula:  The  Lindamood-Bell 
Language  Program  (LBLP)  and  the 
Wilson  Reading  System®  (WRS).  Both 
curricula  have  proven  effective  with 
adults  with  disabilities.  However,  the 
impact  of  these  curricula  on  the  literacy 
skills  of  adults  with  disabilities  has  not 
been  assessed,  and  neither  curriculum 
has  been  studied  in  a  VR  setting  by 
RSA.  Thus,  RSA  is  interested  in  testing 
the  impact  of  each  curriculimi  on  the 
literacy  of  adults  with  disabilities 
against  the  traditional  services  provided 
by  VR. 

Both  curricula  are  phonics-based,  but 
their  instructional  models  differ.  The 
WRS,  based  on  the  principles  of  Orton- 
Gillingham  methodology,  focuses  on 
decoding  and  spelling  for  adults  who 
have  been  unable  to  learn  encoding  and 
decoding  through  traditional  basal 
methods,  whole  language,  or  other 
phonics  programs  and  who  require 
multisensory  language  instruction  to 
master  the  phonological  coding  system 
of  English.  Teaching  models  of  direct 
instruction  with  drill  are  implemented. 
The  WRS  Web  site  address  is:  http:// 
www.  WilsonLanguage.com. 

The  LBLP  is  used  to  develop  students' 
cognitive  and  linguistic  abilities  in  the 
areas  of  phonemic  and  orthographic 
awareness  (symbol  imagery)  for 
decoding  and  spelling,  and  concept 
imagery  for  vocabulary  development 
and  oral  and  written  language 
comprehension.  The  curriculum  is 
student-driven,  sequential,  and 
constructivist-based,  aimed  at 
ultimately  developing  students' 
thinking  or  reasoning  skills  necessary 
for  effective  language  processing 
(including  reading),  including  all  those 
areas  predictive  for  reading  success, 
incliiding  phonemic  awareness, 
phonics,  fluency,  vocabulary,  and 
comprehension.  All  of  LBLP's 
instructional  approaches  use  a  Socratic 
pedagogy  whereby  the  teacher  leads  the 
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learner  or  learners  in  homogenous 
groups,  via  a  series  of  diagnostically 
based  questions  toward  the  area  or  areas 
needing  to  be  stimulated.  Instruction  is 
customized  and  relies  heavily  on 
appropriate  assessments  from  the  most 
basic  linguistic  units  all  the  way 
through  the  higher  level  cognitive  and 
linguistic  functions  including 
metacognition,  critical  thinking, 
language  processing,  and  inferential 
thinking.  Further  information  may  be 
found  on  the  Internet  at  the  following 
Web  site:  http://i\^'w.lblp.com. 

An  independent  evaluator,  selected 
after  awards  are  made,  will  work  with 
grantees  to  ensure  that  their  projects  are 
designed  and  implemented  in  a  manner 
that  will  allow  for  rigorous  evaluation, 
including  the  assignment  of  project 
participants  into  literacy  intervention 
and  control  groups. 

Proposed  Priority — Model 
Demonstrations  To  Improve  the 
Literacy  Skills  and  Employment 
Outcomes  of  Individuals  With 
Disabilities 

This  priority  supports  projects  that 
demonstrate  the  effect  literacy  services 
and  instruction  have  on  improving 
literacy  skills  of  targeted  groups  of  VR 
consumers  and  the  effect  on  their 
employment  and  earnings  outcomes. 
Projects  must  demonstrate  how  VR 
offices  can  effectively  integrate  literacy 
services  into  their  service  delivery 
systems  and  can  best  provide  literacy 
services  and  instruction  to  a  targeted 
group  of  VR  consumers. 

Evaluation 

Projects  must  assure  cooperation  with 
RSA  and  RSA's  outside  evaluator  in 
meeting  the  evaluation  needs  of  the 
project  and  RSA.  Project  cooperation 
with  RSA's  outside  evaluator  must 
include  the  following: 

1.  The  assessment  of  all  entering  VR 
consumers  in  the  designated  project 
service  area  using  brief 
methodologically  acceptable  screening 
instruments  for  learning  disabilities  and 
literacy  levels  to  determine  their 
eligibility  for  the  project.  The 
assessment  does  not  include  VR 
consumers  with  evidence  of  mental 
retardation  in  their  case  files. 

2.  The  assignment  of  approximately 
one-half  of  the  eligible  project 
participants  into  a  literacy  inter/ention 
group  who  would  receive  the  additional 
services  and  benefits  of  the  project  and 
approximately  one-half  of  the  project 
participants  into  a  control  group  who 
would  not  receive  projects  services. 
However,  no  individual  in  the  control 
group  can  be  denied  literacy  services  if 
his  or  her  Individualized  Plan  for 


Employment  (IPE)  requires  those 
services.  Furthermore,  those  services 
may  not  be  provided  or  paid  for  under 
these  demonstration  grants. 

3.  The  use  of  diagnostic  tests  and 
effective  assessments  of  reading 
proficiency  consistent  with  the 
procedures  of  RSA's  outside  evaluator. 

4.  The  administration  of  a  pre-  and 
post-test  to  project  participants  as 
directed  by  RSA's  outside  evaluator. 

Interventions 

An  applicant  for  this  competition 
must  choose  either  the  LBLP  or  the  WRS 
for  its  curriculum  and  provide  a 
rationale  for  its  choice  (e.g.,  the  local 
adult  literacy  provider  already  uses 
WRS).  However,  an  applicant  may  also 
choose  to  describe  its  capacity  to  use  the 
other  curriculum  if  it  would  be  willing 
to  substitute  tiie  alternative  curriculum 
as  its  curriculum  in  order  to  enhance  its 
ability  to  compete.  RSA  wjll  select 
grantees  in  a  manner  to  ensure  that  each 
curriculimi  intervention  is  adequately 
represented  in  the  applications  selected 
for  funding. 

Project  Participants 

The  following  participant  research 
criteria  must  be  met: 

1.  Projects  must  have  a  sufficient 
number  of  individuals  in  the  control 
and  experimental  groups  so  that  the 
effects  of  the  literacy  intervention  can 
be  adequately  measured. 

2.  Project  participants  must  be  eligible 
to  receive  VR  services  by  the  State  VR 
agency  and  have,  or  be  in  the  process  of 
developing;  an  IPE. 

3.  All  project  participants  (control  and 
experimental  groups)  must  be  given  an 
informed  choice  with  respect  to 
participation  in  the  demonstration 
project  consistent  with  the  human 
subjects  provisions  as  included  in  the 
application  package. 

4.  Project  participants  for  the 
experimental  and  control  groups  must 
be  selected  using  the  requisite 
instrument.  RSA  requires  use  of  the 
Learning  Needs  Screening  Tool,  a 
validated  and  public  domain  screener, 
which  can  be  incorporated  into  the  VR 
intake  process.  Copies  of  the  screener  as 
well  as  further  information  may  be 
found  on  the  Internet  at  the  following 
Web  site:  http://www.seakingwdc.org/ 
Id/WaScreen  Tool.htm. 

Use  of  Funds 

Funds  may  be  used  only  for  project 
costs  and  related  activities  and  may  not 
be  used  to  supplant  the  cost  of  services 
ordinarily  provided  by  the  VR  program. 
Related  activities  may  include,  but  are 
not  limited  to — (1)  counselor  training  or 
orientation,  including  counselor 


training  on  administration  of  literacy 
assessment  instruments.  (2)  educational 
assessment  and  evaluation,  (3)  research 
expenses,  (4)  support  services  such  as 
consumer  transportation,  childcare,  and 
facilitation  for  attendance  and  retention. 
(5)  instructional  materials,  (6) 
curriculum  and  instruction.  (7) 
professional  development  for  instructors 
and  administrators,  (8)  assistive 
technology  devices  and  services,  (9) 
instructional  technology,  and  (10) 
consultants. 

Invitational  Priority 

Within  the  priority  for  this 
competition,  we  are  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority: 

Establishing  partnerships  with  other 
organizations  that  can  assist  in  canying 
out  their  respective  projects  related  to 
improving  literacy  and  employability 
skills  of  adults  with  disabilities. 

These  organizations  might  include 
Adult  Education  and  Family  Literacy 
(AEFL)  programs,  institutions  of  higher 
education,  volunteer-based  literacy 
progreuns,  corrununity  rehabilitation 
programs,  nonprofit  or  for-profit 
vendors  of  literacy  services,  and  other 
workforce  agencies  Applicants  under 
this  invitational  priority  must  meet  the 
requirements  in  34  CFR  75.127  through 
75.129,  which  governs  how  partnerships 
and  other  groups  of  eligible  parties  may 
submit  applications  and  conduct  funded 
projects. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Executive  Order  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 
those  resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary'  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priorities,  we  have  determined  that  the 
benefits  of  the  proposed  priorities 
justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
goverimients  in  the  exercise  of  their 
governmental  function^. 
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Summary  of  Potential  Costs  and 
Benefits 


The  Assistani 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.235P] 

Special  Demonstration  Programs — 
Model  Demonstrations  To  Improve  the 
Literacy  and  Employment  Outcomes  of 
Individuals  With  Disabilities;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  Special 
Demonstration  Programs  support 
projects  that  expand  and  improve  the 
provision  of  reliabilitation  and  other 
ser\'ices  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  or  further  the  purposes  of  the  Act 
in  empowering  individuals  with 
disabilities  to  maximize  employment, 
economic  self-sufficiency, 
independence,  and  inclusion  and 
integration  into  society.  This 
competition  focuses  attention  on  the 
adult  literacy  needs  of  individuals  with 
learning  disabilities  pursuing 
employment  under  the  State  Vocational 
Rehabilitation  Services  Program.  We 
intend  that  projects  funded  under  these 
priorities  will  demonstrate  that  certain 
specific  literacy  services  may  raise  the 
literacy  levels  and  earnings  of 
individuals  with  disabilities  compared 
to  individuals  who  receive  the  usual 
vocational  rehabilitation  (VR)  services. 

Eligible  Applicants:  State  VR 
agencies. 

Applications  Available:  July  28,  2003. 

Deadline  for  Transmittal  of 
Applications:  August  27,  2003. 

Deadline  for  Intergovernmental 
Review:  September  26,  2003. 

Estimated  Available  Funds: 
$1,600,000. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  8.  Eight 
projects  will  be  funded  in  total.  Four 
projects  will  be  funded  under  each  of 
the  two  reading  curricula  described  in 
the  Background  section  of  the  notice  of 
proposed  priorities  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Note:  The  Department  is  not  bound  bv  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  It  is  suggested  that  you 
limit  Part  III  to  35  pages. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  97.  and  99.  (b)  The  regulations  for 
this  program  in  34  CFR  part  373. 


Priorities 

Model  Demonstrations  To  Improve  the 
Literacy  and  Employment  Outcomes  of 
Individuals  With  Disabilities 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final  priorities. 
However,  in  this  case  it  is  essential  to 
solicit  applications  on  the  basis  of  the 
notice  of  proposed  priorities  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  because  the  Department's 
authority  to  obligate  these  funds  will 
expire  on  September  30,  2003. 
Applicants  should  base  their 
applications  on  the  proposed  priorities. 
If  changes  are  made  in  the  final  notice 
in  response  to  public  comments  or  other 
considerations,  applicants  will  be  given 
an  opportunity  to  revise  or  resubmit 
their  applications. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

Invitational  Priority 

The  invitational  priority  in  the  notice 
of  proposed  priorities  published 
elsewhere  in  this  issue  of  the  Federal 
Register  also  applies  to  this 
competition. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Application  Procedures 

Note:  Some  of  the  procedures  in  the.se 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDC;AR)  (.34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b){A), 
the  Secretary  has  deterrnined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Special  Demonstration  Programs — 
CFDA  number  84.235P  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
Special  Demonstration  Programs,  you 
may  submit  your  application  to  us  in 
either  electronic  or  paper  format. 
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The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application).  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  3  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Special  Demonstration  Programs 
and  you  are  prevented  from  submitting 


your  application  on  the  closing  date 
because  the  e-Application  system  is 
unavailable,  we  will  grant  you  an 
extension  of  1  business  day  in  order  to 
transmit  your  application  electronically, 
by  mail,  or  by  hand  delivery.  For  us  to 
grant  this  extension — 

1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Special 
Demonstration  Programs  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  [see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application  • 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  ft-ee):  1-877^33-7827. 
FAX  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://virww.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.235P. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 


U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan-Marie  Marsh,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3316,  Switzer  Building, 
Washington,  DC  20202-2650. 
Telephone:  (202)  358-2796,  or  via 
Internet:  susan-marie.marsh.@ed.gov. 

If  you  use  a  TDD,  you  may  call  FIRS 
at  1-800-877-8339.  Individuals  with 
disabilities  may  obtain  this  document  in 
an  alternative  format  (e.g.  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington,      , 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  htlp://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  773(b). 
Dated:  July  22.  2003. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Senices. 
|FR  Doc.  03-19014  Filed  7-24-03;  8:45  am] 
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26  CFR 

1 39011,  39012,  39452, 

39453,  40129,  40130,  40510, 
40766,  41067,  41230,  41417, 


41906,  42251,  42254,  42590, 
42970 

20 40130,  42593 

25 40130,42593 

301 40768,41073 

602 39012,  41067,  41230, 

41906,  42254 
Proposed  Rules: 

1 39498,  40218,  40224, 

40579,  40581,  40583.  40848, 

41087,  42476,  42652,  43047, 

43055,  43058,  43059 

31 42329 

301 39498,  40849,  40850, 

40857,41089,41090 

27  CFR 

4 39454 

9 39833 

40 43294 

275 43294 

Proposed  Rules: 

4 „.... 39500 

24 39500 

28  CFR 

2 41527,41696 

29  CFR 

102 39836 

1952 43457 

1956 43457 

4022 41714 

4044 41714 

Proposed  Rules: 

35 41512 

1625 41542 

1627 41542 

1926 39877,  39880 

30  CFR 

75 40132 

250 41077,41861,  43295 

913 40138 

917 41911,  42266,  42274 

920 42277 

934 40142 

938 40147 

943 ...40154 

948 40157 

Proposed  Rules: 

70 39881 

75 39881 

90 39881 

250 40585.  41090 

254 40585 

917 41980 

934 40225 

935 43063 

946 40227 

31  CFR 

50 41250 

348 41266 

Proposed  Rules: 

103 39039 

32  CFR 

9 39374 

10 39379 

11 39381 

12 39387 

13 39389 

14 39391 

15 39394 


16 39395 

17 ..39397 

199 43299 

701 43461 

33  CFR 

2 42595 

26 39353,  41913,  42595 

62 42595 

64 42595 

95 42595 

100 40167,  42282,  42595 

101 39240,  41914 

102 39240,41914 

103 39284,  41914 

104 39292,41915 

105 39315,41916 

106 39338,  41916 

110 42285 

117 41716,41917,41918, 

41920,  42282,  43303,  43305, 
43306 

120 42595 

160 39292,41915 

161 39353,41913 

164 39353,  41913 

165 .39013,  39015,  39017, 

39292,  39353,  39455,  40024, 
40168,  40169,  40170,  40173, 
40174,  40176,  40770,  40772, 
41078,41081,41268,41269, 
41531,41716,41719,41721, 
41722,41913,41915,41920, 
41922,  42282,  42285,  42287, 
42289,  42595,  43308,  43309, 
43637,  43926 
Proposed  Rules: 

100 40615 

110 39503 

117 42331,43066 

147 40229 

165 40231,40859,41091, 

41764,  41982,  41984,  43700 

34  CFR 

263 43639 

36  CFR 

Proposed  Rules: 

7 43068 

219 41864 

294 41864,41865 

37  CFR 

1 ....41532 

260 39837 

38  CFR 

3.... 42602 

17 43927 

21 42977 

39  CFR 

111 40774 

Proposed  Rules: 

111 43989 

40  CFR 

51 39842 

52 39457,  40520,  40528, 

40782,  40786,  40789,  41083, 

42172,  42978,  42981,  43312, 

43316,  43462 

62 40531 

63 42603 
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41  CFR 

Proposed  Rules: 

105-55 42170 

105-56 41093 

105-550 41274 

105-570 ...41290 

301-50 40618 

42  CFR 

411 43940 

412 41860 

489 .43940 

Proposed  Rules: 

405 43995 


406 43998 

411 43995 

424 44000 

43  CFR 

10 39853 

44  CFR 

64 39019 

65 39021 

67 ...39023 

Proposed  Rules: 

67 39042,  39044,  39046 

46  CFR 

2 39292,41915 

7 42595 

28 42595 

31 39292,41915 

71 39292,41915 

91 39292,41915 

115 39292,41915 

126 39292,41915 

176 .....39292,41915 

401 43470 

530 43326 

47  CFR 

0 39471 

1 42984 

21 42984.43002 

22 42290,  42984 
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25 43645,  43942 
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390 42339 
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393 43891 
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RULES  GOINO  INTO 
EFFECT  JULY  25,  2003 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  Stamp  Program; 
Electronic  benefit  transfer 
systems  interoperability 
and  portabili:y:  published 
6-25-03        ! 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  L  nited  States 
fisheries — 

Northeast  m  jitispecies; 
published  7-25-03 

ENVIRONMENTAL 
PROTECTION  ACENCY 

Air  quality  impler  lentation 
plans:  approva  and 
promulgation:  various 
States: 

California:  pub  ished  6-25-03 
Indiana;  publisied  6-25-03 
Utah:  published  6-25-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feids.  and 
related  products: 
Phenylbutazone  paste; 
published  7-$5-03 

OFFICE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  State^ 

Andean  Trade  Preference  Act, 
as  amended  by  Andean 
Trade  Promotion  and  Drug 
Eradication  Act  countries 
eligibility  for  benefits; 
petition  proces^;  published 
7-25-03  I 

TRANSPORTATION 
DEPARTMENT 

Wori<place  drug  and  alcohol 

testing  progran  s: 

Doig  and  alcoliol 
management  information 
system  repoiting  forms; 
published  7-;  15-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatior^ 
Administration 

Airworthiness  directives: 


Boeing;  published  7-10-03 
Turtwmeca  S.A.;  published 
6-20-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  tjenetits: 
Non-VA  physicians — 
Medication  prescribed  by 
non-VA  physicians; 
requirements  and  limits; 
published  7-25-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg,  poultry,  and  rabbit 
products:  inspection  and 
grading: 

Fees  and  charges  increase; 
comments  due  by  7-28- 
03;  published  6-26-03  [FR 
03-16166] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
byproducts: 
Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Canada;  comments  due 
by  7-28-03;  published 
5-29-03  [FR  03-13440] 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Multi-family  housing  programs: 
Direct  multi-family  housing 
loans  and  grants; 
comments  due  by  8-1-03; 
published  6-2-03  [FR  03- 
12761] 

AGRICULTURE 
DEPARTMENT 

Federal  claims  collection: 
Debt  management; 
comments  due  by  7-29- 
03:  published  5-30-03  [FR 
03-13245] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries 
cooperative 
management — 
Horseshoe  crabs; 
comments  due  by  8-1- 
03;  published  7-17-03 
[FR  03-18104] 
Weakfish;  comments  due 
by  7-31-03;  published 
7-1-03  [FR  03-16573] 


West  Coast  States  and 
Westem  Pacific 
fisheries — 

Coastal  pelagic  species; 
comments  due  by  7-28- 
03;  published  6-26-03 
[FR  03-16084] 
Pacific  Coast  groundfish; 
comments  due  by  7-28- 
03;  published  6-13-03 
[FR  03-15030] 
Pacific  Coast  groundfish; 
comments  due  by  7-31- 
03;  published  7-7-03 
[FR  03-17058] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Customer  funds  investment; 
comments  due  by  7-30- 
03;  published  6-30-03  [FR 
03-16473] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

San  Francisco,  CA;  Verba 
Buena  Island;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16016] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Transportation  conformity; 
rule  amendments  in 
response  to  court 
decision;  comments  due 
by  7-30-03;  published  6- 
30-03  [FR  03-15253] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
8-hour  ozone  national 
ambient  air  quality 
standard; 
implementation; 
comments  due  by  8-1- 
03;  published  6-2-03 
[FR  03-13240]' 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  comments  due  by 
7-30-03;  published  6-30- 
03  [FR  03-16026] 
New  Hampshire;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16238] 
North  Carolina;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-00172] 
Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16024] 


Texas;  comments  due  by  8- 

1-03;  published  7-2-03 

[FR  03-16579] 
Virginia;  comments  due  by 

7-28-03;  published  6-27- 

03  [FR  03-16233] 

FARM  CREDIT 
ADMINISTRATION 

Fann  credit  system: 

Farmers,  ranchers,  and 
aquatic  producers  or 
harvesters;  eligibility  and 
scope  of  financing; 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10898] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
7-28-03;  published  6-19- 
03  [FR  03-15497] 
Kentucky  and  Tennessee; 
comments  due  by  7-28- 
03;  published  6-19-03  [FR 
03-15496] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 
Federal  travel: 
eTravel  Service;  comments 
due  by  7-30-03;  published 
6-30-03  [FR  03-16454] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Customs  brokers: 
Individual  license 
examination  dates; 
comments  due  by  7-28- 
03;  published  5-29-03  [FR 
03-13455] 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Maritime  security: 

Area  maritime  security; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16187] 

Automatic  Identification 
System;  vessel  carriage 
requirements;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16191) 

Facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16189] 

General  provisions; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16186] 
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Outer  Continental  Shelf 
facility  security;  comments 
due  by  7-31-03;  published 
7-1-03  [FR  03-16190] 

Vessels;  security  measures; 
comments  due  by  7-31- 
03;  published  7-1-03  [FR 
03-16188] 
Ports  and  waterways  safety, 

and  uninspected  vessels: 

Towing  vessels:  fire 
suppression  systems  and 
voyage  planning; 
comments  due  by  7-28- 
03;  published  4-29-03  [FR 
03-10421] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Alaska;  spring/summer 
migratory  bird  subsistence 
harvest;  comments  due  by 
7-30-03;  published  6-23- 
03  [FR  03-15659] 

Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  7-30- 
03;  published  7-17-03  [FR 
03-18096] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
7-28-03;  published  6-27- 
.03  [FR  03-16354] 

Pennsylvania;  comments 
due  by  7-28-03;  published 
6-26-03  [FR  03-16101] 

LABOR  DEPARTMENT 
Employee  Benefits  Security 
Administration 
Group  health  plans;  access, 
portability,  and  renewability 
requirements: 
Health  care  continuation 
coverage;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-13057] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occcupational  safety  and 

health  standards: 

Walking  and  working 
surfaces;  personal 
protective  equipment  (fall 
protection  systems); 
comments  due  by  7-31- 
03;  published  5-2-03  [FR 
03-10617] 


Sartanes-Oxley  Act  of  2002; 
implementation: 

Corporate  and  Criminal 
Fraud  Accountability  Act; 
discrimination  complaints; 
handling  procedures; 
comments  due  by  7-28- 
03;  published  5-28-03  [FR 
03-13082] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Part  27  Rewrite  in  Plain 
Language;  comments  due 
by  7-28-03;  published  5- 
28-03  [FR  03-12891] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Risk-informed  categorization 
and  treatment  of 
structures,  systems,  and 
components  for  nuclear 
power  reactors;  comments 
due  by-7-30-03;  published 
5-16-03  [FR  03-11696] 

PEACE  CORPS 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  8-1-03;  published  7- 
2-03  [FR  03-16523] 

PERSONNEL  MANAGEMENT 
OFFICE 

Preference  eligibles  claims 
submission;  representative 
recognition;  removal  of 
regulations;  comments  due 
by  7-28-03;  published  5-27- 
03  [FR  03-13137]      " 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Small  arms  ammunition 
manufacturing; 
termination;  comments 
due  by  7-31-03; 
published  7-9-03  [FR 
03-17322] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Boeing;  comments  due  by 

7-28-03;  published  7-2-03 

[FR  03-16693] 
McDonnell  Douglas; 

comments  due  by  7-28- 

03;  published  6-11-03  [FR 

03-14673] 


Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  7-28-03;  published 
5-28-03  [FR  03-13221] 
Univair  Aircraft  Corp.; 
comments  due  by  7-28- 
03:  published  5-30-03  [FR 
03-13511] 
Airworthiness  standards: 
Special  conditions- 
Boeing  Model  777  series 
airplanes;  comments 
due  by  7-28-03; 
published  6-13-03  [FR 
03-14992] 
Boeing  Model  777  series 
airplanes;  correction; 
comments  due  by  7-28- 
03;  published  6-23-03 
[FR  C3-14992] 
Class  D,  E2,  and  E5  airspace; 
comments  due  by  7-30-03: 
published  6-30-03  [FR  03- 
16465] 
Class  E  airspace;  comments 
due  by  7-30-03:  published 
6-30-03  [FR  03-16463] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Eariy  warning  and 
customer  satisfaction 
campaign 

documentation;  reporting 
requirements;  comments 
due  by  7-28-03; 
published  6-11-03  [FR 
03-14702] 
Eariy  warning  and 
customer  satisfaction 
campaign 

documentation;  reporting 
requirements;  comments 
due  by  7-28-03; 
published  6-11-03  [FR 
03-14703] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iraqi  sanctions  regulations: 
Non-commercial  funds 
transfers  and  related 
transactions,  activities  by 
U.S.  government  and 
contractors  or  grantees, 
etc.;  authorizations; 
comments  due  by  7-28- 
03;  published  5-27-03  [FR 
03-13053] 

TREASURY  DEPARTMENT 

Customs  brokers: 
Individual  license 
examination  dates; 


comments  due  by  7-28- 
03:  published  5-29-03  [FR 
03-13455] 

Financial  institutions: 

Customer  Identification 
-  Program;  comments  due 

by  7-31-03;  published  7-1- 

03  [FR  03-16562] 
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S.  709/P.L.  108-60 
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fony  Blair.  (July  17.  2003; 
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Agricultural  Marketing  Service 

RULES 

Kiwifruit  grown  in —  ' 

California,  44191-44196 
PROPOSED  RULES  . 

Dates  (domestic)  produced  or  packed  in — 

California,  44241-44244 
Hops  produced  in — 

Various  States,  44244-44252 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in — 

Florida,  44237-44239 
Potatoes  (Irish)  grown  in — 

Colorado,  44239-44241 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Food  and  Nutrition  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Service  Creation  Community,  44366-44367 
VSI  Alliance,  44367 

Army  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Compositions  and  methods  for  enhancing  bioassay 

performance,  etc.,  44309 
Enzymatic  detoxification  of  organophosphorus 
compounds,  etc.,  44309 
Privacy  Act: 
Systems  of  records,  44309-44310 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44339—44340 

Citizenship  and  immigration  Services  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44347-44348 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Willamette  River,  Portland,  OR;  safety  zone,  44209 
PROPOSED  RULES 
Ports  and  waterways  safety: 

Portland,  OR;  large  passenger  vessels;  safety  and  security 
zone,  44256-44259 
NOTICES 
Environmental  statements;  availability,  etc.: 

Coast  Guard  Training  Center,  Cape  May,  NJ,  44348 

Commerce  Department 

See  Foreign-Trade  Zones  Board 


See  Industry  and  Security  Bureau 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions^  and  approvals,  44281 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

African  Growth  and  Opportunity  Act;  determinations: 

Zambia;  handloomed  fabrics  and  handmade  articles, 
44298 
Cotton,  wool,  and  man-made  textiles: 

Colombia,  44298^4299 

Oman,  44299  ;  ■ 

Defense  Department 

See  Army  Department 
See  Navy  Department 
NOTICES 

Arms  sales  notification;  transmittal  letter,  etc,  44299-^4308 
Meetings: 
Personal  commercial  solicitation  on  DoD  installations; 
correction,  44385 

Education  Department 

PROPOSED  RULES 

Family  Educational  Rights  and  Privacy  Act: 
Signed  and  dated  written  consent;  electronic  format, 
44419-44422 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  44312-44313 
Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Children  with  disabilities;  research  and  technical 

assistance  programs,  44313-44328 
Orthotic  and  Prosthetic  Research  Projects,  44328-44329 

Energy  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Fusion  Energy  Sciences  Advisory  Committee,  44329 

Environmental  statements;  availability,  etc.: 
Savaimah  River  Site,  SC;  waste  management,  44329- 
44331 

Environmental  Protection  Agency 

PROPOSED  RULES 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  44259-44273 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
BAE  Systems  (Operations)  Ltd.,  44196-44197 
Boeing,  44197-44199  ,: .     ^ 
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Boeing;  collection 
Class  E5  airspace 
Class  E  a 
Standard  instrument 

PROPOSED  RUL  ES 

Airworthines ; 

Cessna,  44 
Class  D  airs 
NOTICES 
Advisory  circ  ul 

Identificati  > 


44385 
i;  correction,  44202-44203 
44199-44202 

approach  procedures,  44203—44207 


directives: 
52-44255 

44255-44256 


pace 


ars;  availability,  etc.: 
n  and  registration  marking,  44376 


Federal  Communications  Commission 

PROPOSED  RULES 
Radio  broadc  isting: 

AM  directional  antennas;  amendment,  44273—44276 
NOTICES 

Agency  inforiaation  collection  activities;  proposals, 
submissii)ns.  and  approvals,  44331-44332 

Federal  Emeilgency  Management  Agency 

NOTICES 

Disaster  and  i  imergency  areas: 

Arizona,  44  348-44349 

Indiana.  44 349-44350 

Kentucky.  -  4350-44351 

Ohio,  4435 

West  Virgil  ia,  44351-44352 

Federal  Highway  Administration 

NOTICES 
Environmental 

Harris  Cou 

Salt  Lake  County 

Sherburne 


statements;  notice  of  intent: 
ty.  TX.  44376-44377 
UT,  44377 
County,  MN,  44377-44378 


Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Safety  fitne  ss  procedures — 

Safety  auditor  certification,  44378-44379 

Federal  Railr  >ad  Administration 


RULES 
Railroad  wor 

Roadway 
PROPOSED  RUL^S 
Alcohol  and 
Random  te^tin; 
emplo 
perf( 
44277 
NOTICES 
Agency  inforiiation 

submissi 
Traffic  contro  1 
CSX  Transy  ortation 


torn  I 


place  safety: 
naintenance  machine  safety,  44387—44412 
.ES 
drug  use  control: 

g  and  other  requirements  application  to 
)jees  of  foreign  railroad  based  outside  U.S.  and 
train  or  dispatching  service  in  U.S.,  44276- 


coUection  activities;  proposals, 
I  ins,  and  approvals,  44379 
systems;  discontinuance  or  modification: 
Inc.,  44380-44381 


Federal  Reserve  System 

NOTICES 

Banks  and  ba  ak  holding  companies: 
Formation4  acquisitions,  and  mergers,  44332 

Federal  Trad0  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 


44332^ 
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Prohibited  trade  practices: 
Physician  Network  Consulting,  L.L.C.,  et  al.,  44337- 
44339 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Spokane  County,  WA;  Spokane  Regional  Light  Rail 
Project,  44381-44382 

Fish  and  Wildlife  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Tribal  Landowner  Incentive  Program,  44423-44434 

Tribal  Wildlife  Program,  44433-44445 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Food  labeling — 
Soluble  dietary  fiber  and  coronary  heart  disease;  health 
claims,  44207-44209 
Medical  devices: 

Obstetrical  and  gynecological  devices — 

Breast  lesion  documentation  system,  44413-44415 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  44340—44344 
Meetings: 

Animal  feed  safety  system,  44344—44345 
Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
Breast  lesion  documentation  system;  Class  II  special 
controls,  44415-44417 
Prescription  Drug  User  Fee  Act  products;  good  review 
management  principles,  44345-44346 

Food  and  Nutrition  Service  >, 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44280-44281 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Pennsylvania 

Mitsubishi  Electric  Power  Products,  Inc.;  circuit 
breaker  manufacturing  facilities,  44281 
Texas 
Eubank  Manufacturing  Enterprises,  Inc.;  air 

conditioning  and  heating  equipment  manufacturing 
plant,  44282 

Geological  Survey 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44354-44355 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
Blood  Safety  and  Availability  Advisory  Committee,  44339 
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Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 
Graduate  Medical  Education  Council,  44346 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 

See  Federal  Emergency  Management  Agency 
See  Transportation  Security  Administration 

Housing  and  Urban  Development  Department 

NOTICES  - 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  44353 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals;  correction,  44385 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Policy  Development  and  Research; 
order  of  succession.  44353-44354 

Industry  and  Security  Bureau 

NOTICES 
Meetings: 
Sensors  and  Instrumentation  Technical  Advisory 
Committee,  44282 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  Reclamation  Bureau 

International  Trade  Administration 

NOTICES 
Antidumping: 
Anhydrous  sodium  metasilicate  from — 

France,  44283-44284 
Pasta  from — 

Italy,  44284-44285 
Silicon  metal  from — 
Brazil,  44285-44290 
Countervailing  duties: 
Dynamic  random  access  memorv  semiconductors  from — 
Korea,  44290-44291 
Applications,  hearings,  determinations,  etc.: 
Villanova  University  et  al.;  correction,,  44385 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Tomatoes  and  peppers;  U.S.  imports  monitoring,  44366 

Justice  Department 

See  Antitrust  Division 

Land  Management  Bureau 

NOTICES 

Meetings: 
Resource  Advisory  Councils — 
John  Day/Snake,  Southeast  Oregon,  and  Eastern 
Washington,  44355 
Public  land  orders: 
North  Dakota,  44355 
Utah,  44355-44356 


Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44356-44364 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Combined  Arts  Advisory  Panel,  44367 

National  Highway  Traffic  Safety  Administration 

RULES 

Confidential  business  information,  44209-44232 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 

Importation  eligibility;  determinations,  44382-44383 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Dorel  Juvenile  Group,  44383 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conser\'ation  and  management: 
Northeastern  United  States  fisheries — 
Summer  flounder,  scup,  and  black  sea  bass,  44232- 
44236 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permits,  44277- 
44279 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Lamont-Doherty  Earth  Observatory;  Storegga  slide,' 
Norwegian  Sea;  oceanographic  surveys;  cetaceans 
and  pinnipeds,  44291-44297 
Permits: 
Endangered  and  "threatened  species,  44297-44298 

Navy  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 

Surveillance  Towed  Array  Sensor  System  Low  Frequency 
Active  Sonar,  44311 
Senior  Executive  Service: 

Performance  Review  Boards;  membership,  44311-44312 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  44367-44368 
Applications,  hearings,  determinations,  etc.: 
Rolls-Royce  Corp.,  44368-^4369 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  44369 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
National  Korean  War  Veterans  Armistice  Day  (Proc, 
7692),  44447-44450 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV03-92a-1  FR] 

Kiwifruit  Grown  in  California; 
Relaxation  of  Pack  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  revises  pack 
requirements  currently  prescribed  for 
California  kiwifruit  under  the  California 
kiwifruit  marketing  order  (order).  The 
order  regulates  the  handling  of  kiwifruit 
grown  in  California  and  is  administered 
locally  by  the  Kiwifruit  Administrative 
Committee  (Committee).  This  rule 
removes  the  requirement  that  the  count 
must  equal  three  times  the  size 
designation  for  shipments  in  volume 
filled  containers  in  which  the  quantity 
is  specified  by  count;  continues  to 
suspend,  for  the  2003-04  season,  the 
standard  packaging  requirement  that 
requires  volume  filled  containers  of 
kiwifruit  designated  by  weight  to  hold 
22-pounds  (lO-kilograms)  net  weight  of 
kiwifruit,  unless  such  containers  hold 
less  than  10-pounds  or  more  than  35- 
pounds  net  weight  of  kiwifruit;  and 
exempts  the  "Hortl6A"  kiwifruit  variety 
from  the  "tightly  packed"  standard  pack 
requirement.  These  changes  were 
recommended  by  the  Committee  and  are 
expected  to  help  handlers  compete  more 
effectively  in  the  marketplace,  better 
meet  the  needs  of  retailers,  and  to 
improve  grower  returns. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  July  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 


telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW..  STOP  0237,  Washington, 
DC  20250-0237:  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.  Guerber@uscla.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  920  as  amended  (7  CFR  part  920). 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  In 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 


This  final  rule  revises  pack 
requirements  currently  prescribed  for 
California  kiwifruit  under  the  order. 
This  rule:  (1)  Removes  the  requirement 
that  the  count  must  equal  three  times 
the  size  designation  for  shipments  in 
volume  filled  containers  in  which  the 
quantity  is  specified  by  count:  (2) 
continues  to  suspend,  for  the  2003-04 
season,  the  standard  packaging 
requirement  that  requires  volume  filled 
containers  of  kiwifruit  designated  by 
weight  to  hold  22-pounds  (10- 
kilograms)  net  weight  of  kiwifruit. 
unless  such  containers  hold  less  than 
10-pounds  or  more  than  35-pounds  net 
weight  of  kiwifruit;  and  (3)  exempts  the 
"Hortl6A"  kiwifruit  variety  from  the 
"tightly  packed"  standard  pack 
requirement.  The  Committee 
recommended  these  changes  at  its 
March  12.  2003.  meeting.  This  rule  is 
expected  to  help  handlers  compete  more 
effectively  in  the  marketplace,  better 
meet  the  needs  of  retailers,  and  to 
improve  grower  returns. 

Volume  Filled  Containers  Designated 
by  Count 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  kiwifruit  grown  in 
.California  are  required  to  be  inspected 
and  meet  grade,  size,  maturity,  pack, 
and  container  requirements. 

Section  920.52(a)(1)  and  (3)  of  the 
order  authorizes  the  establishment  of 
pack  requirements  for  California 
kiwifruit. 

Section  920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations 
outlines  specific  pack  requirements  for 
fresh  shipments  of  California  kiwifruit. 

Section  920.302(a)(4)(iv)  provides  that 
for  volume  filled  containers  in  which 
the  quantity  is  specified  by  count,  the 
count  must  equal  three  times  the  size 
designation  in  accordance  with 
tolerances  specified  in  7  CFR 
51.2328(c)(2)  of  the  U.S.  Standards  for 
Grades  of  Kiwifruit  (Grade  Standards). 
For  example,  if  the  fruit  has  a  size 
designation  of  "30"  markednjn  the 
container,  then  three  times  the  size 
designation  or  90  kiwifruit  must  be 
packed  into  the  container  and  the 
container  must  be  marked  with  "90 
count." 

During  the  early  1990's  handlers 
packed  kiwifruit  into  several  styles  of 
containers:  trays,  bins,  consumer  packs, 
and  volume  filled  containers.  (Volume 
filled  containers  are  those  in  which 
kiwifruit  are  loosely  packed  without  cell 
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and  regulations  require  that  60  kiwifruit 
(a  count  equal  to  three  times  the  size 
designation)  be  packed  into  the 
container. 

Thus,  the  Committee,  at  its  March  12, 
2003,  meeting,  unanimously 
recommended  removing  this 
requirement  as  it  is  obsolete  and  no 
longer  meets  the  industry's  needs.  This 
relaxation  in  pack  requirements  is 
expected  to  enable  handlers  to  compete 
more  effectively  in  the  marketplace  and 
to  improve  grower  returns. 

Continued  Suspension  of  Standard 
Packaging  Requirement  for  Volume 
Filled  Containers  Designated  by  Weight 

Section  920.52(a)(3)  of  the  order 
authorizes  the  establishment  of  weight 
requirements  for  containers  of  California 
kiwifruit. 

Section  920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations 
outlines  pack  requirements  for  fresh 
shipments  of  California  kiwifruit. 

Prior  to  the  issuance  of  an  interim 
final  rule  on  August  22,  2002  (67  FR 
54327),  §920.302  (a)(4)(v)  specified  that 
all  volume  filled  containers  of  kiwifruit 
designated  by  weight  had  to  hold  22- 
pounds  (10-kilograms)  net  weight  of 
kiwifruit  unless  such  containers  hold 
less  than  10-pounds  or  more  than  35- 
pounds  net  weight  of  kiwifruit.  This 
standard  packaging  requirement  was 
unanimously  recommended  by  the 
Committee  arid  established  under  the 
order's  administrative  rules  and 
regulations  by  a  final  rule  issued  on 
October  25,  1994,  (59  FR  53563). 

During  the  1994-95  season  52  percent 
of  the  total  crop  was  packed  into 
volume  filled  containers.  The 
percentage  of  the  total  crop  packed  into 
volume  filled  containers  increased  to  85 
percent  during  the  2001-02  season.  In 
2001-02,  imports  from  the  Northern 
hemisphere  (Greece,  Italy,  and  France) 
totaled  approximately  1 7  percent  of  the 
U.S.  market  share.  The  majority  of 
imported  kiwifruit  was  shipped  in  19.8- 
pound  (9-kilogram)  net  weight  volume 
filled  containers,  whereas  the  order 
limited  California  handlers  to  22-pound 
(10-kilogram)  net  weight  volume  filled 
containers.  Retailers  do  not  differentiate 
between  imported  19.8-pound  (9- 
kilogram)  and  22-pound  (10-kilogram) 
net  weight  volume  filled  containers 
from  California.  Because  buyers  pay  the 
same  price  for  each  container,  the  effect 
is  not  favorable  for  California  handlers. 

At  its  April  9,  2002,  meeting,  the 
Committee  unanimously  recommended 
and  the  USDA  approved  suspending  the 
standardized  packaging  requirement  of 
22-pounds  (10-kilograms)  net  weight  for 
volume  filled  containers  for  the  2002-03 
season.  This  suspension  was 


implemented  by  an  interim  final  rule 
published  on  August  22,  2002  (67  FR 
54327)  and  will  be  in  effect  imtil  July 
31.  2003.  This  was  made  final  on 
November  21,  2002  (67  FR  76140). 

To  date  during  the  2002-03  season, 
handlers  shipped  85  percent  of  the  crop 
in  volume  filled  containers  (73  percent 
in  22-pounds  (10-kilograms)  net  weight 
volume  filled  containers,  12  percent  in 
19.8-pounds  (9-kilograms)  net  weight 
containers,  and  less  than  1  percent  in 
volume  filled  containers  of  other 
weights). 

At  its  March  12,  2003,  meeting,  the 
Committee  discussed  three  options  for 
volume  filled  containers:  (1) 
Establishing  a  standard  packaging 
requirement  of  19.8-pounds  (9- 
kilograms)  net  weight,  (2)  reestablishing 
a  standard  packaging  requirement  of  22- 
pounds  (10-kilograms)  net  weight  and 
(3)  continuing  the  suspension  of  the 
standardized  packaging  requirement  for 
the  2003-04  season,  thus  allowing 
flexibility  to  pack  any  net  weight 
volume  filled  container.  In  its 
deliberations,  the  Committee  discussed 
grower  returns  and  the  ability  to  meet 
buyer's  preferences  for  alternate 
containers.  Committee  members 
mentioned  that  10  percent  more 
containers  could  be  packed  if  the 
standard  were  set  at  19.8-pounds  (9- 
kilograms)  net  weight.  Others 
mentioned  that  the  increased  number  of 
containers  will  not  offset  the  increased 
handler  costs  of  packing  more,  smaller 
containers  and  could  result  in  decreased 
grower  returns.  Many  retailers  do  not 
differentiate  between  19.8-pounds  (9- 
kilograms)  net  weight  volume  filled 
containers  and  22-pounds  (10- 
kilograms)  net  weight  volume  filled 
containers  and  pay  the  same  price  for 
each.  Thus,  packaging  19.8-pounds  (9- 
kilograms)  net  weight  containers  may 
not  be  beneficial  for  growers  and 
handlers. 

The  Committee  also  discussed 
reestablishing  the  22-pounds  (10- 
kilograms)  net  weight  container 
standard  packaging  requirement.  Some 
Committee  members  believe  that 
increased  flexibility  benefits  growers 
and  handlers,  as  handlers  are  able  to 
meet  buyer's  preferences  for  alternate 
containers.  Before  making  the  change 
permanent,  the  Committee  needs  to 
gather  more  data  to  further  evaluate  the 
benefits  of  suspending  standard  pack 
requirements  for  another  season,  the 
2003-04  season. 

The  majority  of  the  Committee 
members  agreed  that  the  suspension  of 
the  standard  packaging  requirement  for 
volume  filled  containers  by  net  weight 
should  be  continued  for  the  2003-04 
season.  Of  the  twelve  members  present. 
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eight  voted  for  this  change  and  four 
voted  against  it.  Opponents  of  this 
recommendation  preferred  standard 
packaging,  but  could  not  agree  whether 
the  22-pound  (10-kilogram)  or  19.8- 
pound  (9-kilogram)  net  weight 
containers  should  be  the  standard.  The 
majority  of  the  Committee  believes  that 
handlers  and  growers  will  benefit  by 
being  able  to  meet  buyer's  preferences 
for  alternate  containers.  Small  and  large 
growers  and  handlers  are  expected  to 
continue  benefiting  from  this  change. 
This  suspension  will  be  in  effect  until 
July  31,  2004. 


'tightly  packed" 


Standard  Pack ' 
Requirement 

Section  920.52(a)(2)  of  the  order 
authorizes  the  establishment  of  grade 
standards. 

Section  920.302(a)(1)  of  the  order's 
administrative  rules  and  regulations 
states  the  minimum  grade  shall  be  at 
least  KAC  No.  1  quality.      ' 

Section  920.302(b)  defines  the  term 
KAC  No.  1  quality  as  kiwifruit  that 
meets  the  requirements  of  U.S.  No.  1 
grade  as  defined  in  7  CFR  51.2335 
through  51.2340  of  the  Grade  Standards, 
except  that  the  kiwifruit  shall  be  "not 
badly  misshapen"  and  an  additional  7 
percent  tolerance  is  provided  for  'badlv 
misshapen"  fruit.  Section  51.2338(a)  of 
the  Grade  Standards  defines  standard 
pack  requirements,  requires  containers 
to  be  well  filled;  and  requires  the 
contents  to  be  tightly  packed,  but  not 
excessively  or  unnecessarily  bruised  by 
overfilling  or  oversizing. 

The  Grade  Standard's  "tightly 
packed"  provisions  were  established 
under  the  order  to  ensure  that  the 
"Hayward"  variety  (the  predominant 
kiwifruit  variety  produced  in  the 
production  area)  fits  tightly  into  the 
tray-liner  cups  (55  FR  42179,  October 
18,"  1990).  Kiwifruit  that  is  packed 
tightly  into  the  cups  of  the  tray-liners  is 
less  subject  to'  movement  and  therefore 
less  damage. 

Recently,  a  new  kiwifruit  cultivar.  the 
Actinidia  chinensis  "Hortl6A"  has  been 
introduced  in  California  and  is  expected 
to  be  harvested  and  sold  commercially 
during  the  2003-04  season.  The 
'Hortl6A"  is  referred  to  as  a  "gold" 
variety  because  the  internal  flesh  is  a 
yellow  to  gold  color  when  fully  mature. 
The  "Hortl6A"  kiwifruit  is  more 
susceptible  to  bruising  and  injury  and 
has  a  protrusion  on  the  blossom  end. 
referred  to  as  a  "beak."  Therefore,  the 
"Hortl6A"  must  be  handled  differently 
than  the  "Hayward"  variety.  Care  must 
be  taken  during  the  packing  process  to 
protect  the  beak.  To  minimize  damage, 
the  "Hortl6A"  is  packed  into  a  special 
shallow  molded  trav  with  a  notch  for 


the  beak.  The  "Hortl6A"  kiwifruit. 
when  packed  in  this  shallow  tray,  may 
not  meet  the  "tightly  packed" 
requirement  for  standard  pack  under  the 
Grade  Standards. 

Therefore,  the  Committee,  at  its 
March  12.  2003.  meeting,  unanimously 
recommended  an  exemption  for  all 
"gold"  kiwifruit  varieties  from  the 
order's  "tightly  packed"  requirement. 
However,  the  "Hortl6A"  with  its 
unique  "beak"  is  currently  the  only 
known  commercially  produced  "gold" 
kiwifruit.  Because  it  is  not  known 
whether  other  "gold"  kiwifruit  varieties 
will  experience  the  same  difficulty  in 
meeting  the  "tightly  packed  "  standard 
pack  requirement,  this  final  rule  limits 
the  exemption  to  the  "Hortl6A"  variety. 

This  change  is  expected  to  enable 
handlers  to  be  more  competitive  in  the 
marketplace  and  to  provide  consumers 
with  higher  quality  "Hortl6A" 
kiwifruit. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  46  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order 
and  approximately  300  growers  in  the 
production  area.  Small  agricultural 
ser\ice  firms  are  defined  by  the  Small 
Business  Administration  (13  Cf*R 
121.201)  as  those  whose  annual  receipts 
are  less  than  55,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  5750,000.  None  of  the  46  handlers 
subject  to  regulation  have  annual 
kiwifruit  sales  of  at  least  55.000,000.  In 
addition,  six  growers  subject  to 
regulation  have  annual  sales  exceeding 
5750,000.  Therefore,  a  majority  of  the 
kiwifruit  handlers  and  growers  may  be 
classified  as  small  entities. 

This  final  rule  revises  pack 
requirements  prescribed  under  the 
California  kiwifruit  order.  This  rule:  (1) 
Removes  the  requirement  that  the  count 
must  equal  three  times  the  size 


designation  for  shipments  in  volume 
filled  containers  in  which  the  quantity 
is  specified  by  count:  (2)  continues  to 
suspend,  for  the  2003-04  season,  the 
standard  packaging  requirement  that 
requires  volume  filled  containers  of 
kiwifruit  designated  by  weight  to  hold 
22-pounds  (10-kilograms)  net  weight  of 
kiwift-uit,  unless  such  containers  hold 
less  than  10-pounds  or  more  than  35- 
pounds  net  weight  of  kiwifruit;  and  (3) 
exempts  the  "Hortl6A"  kiwifruit  variety 
from  the  "tightly  packed"  standard  pack 
requirement. 

The  Committee  recommended  these 
changes  at  its  March  12,  2003.  meeting. 
These  changes  are  expected  to  help 
handlers  compete  more  effectively  in 
the  marketplace,  better  meet  the  needs 
of  retailers,  and  to  improve  grower 
returns.  Authority  for  these  actions  is 
provided  in  §  920.52  of  the  order. 

Volume  Filled  Containers  Designated 
by  Count 

Section  920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations 
outlines  specific  pack  requirements  for 
fresh  shipments  of  California  kiwifruit. 

Section  920.302(a)(4)(iv)  of  the  order's 
administrative  rules  and  regulations 
provides  that  for  volume  filled 
containers  in  which  the  quantity  is 
specified  by  count,  the  count  must  equal 
three  times  the  size  designation  in 
accordance  with  tolerances  specified  in 
the  Grade  Standards  listed  in  7  CFR 
51.2328(c)(2).  For  example,  if  the  fruit 
has  a  size  designation  of  "30"  marked 
on  the  container,  then  three  times  the 
size  designation  or  90  kiwifruit  must  be 
packed  into  the  container  and  the 
container  must  be  marked  with  "90 
count."  4 

During  the  early  1990's  handlers 
packed  kiwifruit  into  several  styles  of 
containers;  trays,  bins,  consumer  packs, 
and  volume  filled  containers.  Volume 
filled  containers  were  designated  by  size 
and  also  by  either  net  weight  or  count. 
It  was  a  customar\'  industry'  practice  to 
pack  the  equivalent  of  three  single  layer 
trays  into.a  volume  filled  container  and 
to  specify  the  quantity  of  die  kiwifruit 
placed  into  the  volume  filled  container 
as  the  count. 

In  1993,  the  Committee  recommended 
and  the  USDA  established  a  pack 
requirement  under  the  order's 
administrative  rules  and  regulations 
which  specified  that  for  shipments  in 
volume  filled  containers  in  which  the 
quantity  is  specified  by  count,  the  count 
must  equal  three  times  the  size 
designation  in  accordance  with 
tolerances  specified  in  7  CFR 
51.2328(c)(2)  of  the  Grade  Standards, 
(58  FR  43243.  April  16.  1993).  This 
requirement  was  established  to  ensure 
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Continued  Suspension  of  Standard 
Packaging  for  Volume  Filled  Containers 
Designated  by  Weight 

Section  920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations 
outlines  pack  requirements  for  fresh 
shipments  of  California  kiwifruit. 

Prior  to  the  issuance  of  an  interim 
final  rule  on  August  22.  2002  (67  FR 
54327),  §920.302(a)(4)(v)  specified  that 
all  volume  filled  containers  of  kiwifruit 
designated  by  weight  shall  hold  22- 
pounds  (lO-kilograms)  net  weight  of   • 
kiwifruit  unless  such  containers  hold 
less  than  lO-pounds  or  more  than  35- 
pounds  net  weight  of  kiwifruit.  This 
standard  packaging  requirement  was 
unanimously  recommended  by  the 
Committee  and  established  under  the 
order's  administrative  rules  and 
regulations  by  a  final  rule  issued  on 
October  25,  1994.  (59  FR  53563). 

During  the  1994-95  season,  52 
percent  of  the  total  crop  was  packed 
into  volume  filled  containers.  The 
percentage  of  the  total  crop  packed  into 
volume  filled  containers  increased  to  85 
percent  during  the  2001-02  season.  In 
2001-02,  imports  from  the  Northern 
hemisphere  (Greece,  Italy,  and  France) 
totaled  approximately  17  percent  of  the 
U.S.  market  share.  The  majority  of 
imported  kiwifruit  was  shipped  in  9.8- 
pound  (9-kilogram)  net  weight  volume 
filled  containers,  whereas  the  order 
limited  California  handlers  to  22-pound 
(10-kilogram)  net  weight  volume  filled 
containers.  Retailers  do  not  differentiate 
between  imported  19.8-pound  (9- 
kilogram)  and  22-pound  (10-kilogram) 
net  weight  volume  filled  containers 
from  California.  Because  buyers  pay  the 
same  price  for  each  container,  the  effect 
is  not  favorable  for  California  handlers. 

At  its  April  9,  2002,  meeting,  the 
Committee,  unanimously  recommended 
and  the  USDA  approved  suspending  the 
standardized  packaging  requirement  of 
22-pounds  (lO-kilograms)  net  weight  for 
volume  filled  containers  for  the  2002-03 
season.  This  suspension  was 
implemented  by  an  interim  final  rule 
published  on  August  22,  2002  (67  FR 
54327)  and  will  be  in  effect  until  July 
31,  2003.  This  was  made  final  on 
November  21,  2002  (67  FR  76140).  To 
date,  relaxation  of  these  packaging 
requirements  during  the  2002-03  season 
enabled  handlers  to  ship  73  percent  of 
the  crop  in  22-pound  (10-kilogram)  net 
weight  volume  filled  containers,  12 
percent  of  the  crop  in  19.8-pound  (9- 
kilogram)  net  weight  containers  and  less 
than  1  percent  in  volume  filled 
containers  of  other  weights. 

The  Committee  concluded  that  while 
suspending  the  standard  packaging 
requirements  for  the  2002-03  season 


had  enabled  handlers  to  compete  more 
effectively  in  the  marketplace,  it  needs 
to  gather  more  data  to  further  evaluate 
the  benefits  of  suspended  standard  pack 
requirements  for  another  season,  the 
2003-04. 

Therefore,  the  majority  of  the 
Committee  members  agreed  that  the 
suspension  of  the  standard  packaging 
requirement  for  volume  filled  containers 
by  net  weight  should  be  continued  for 
the  2003-04  season.  Of  the  twelve 
members  present,  eight  voted  for  this 
change,  and  four  voted  against  it. 
Opponents  of  this  recommendation 
preferred  standard  packaging,  but  could 
not  agree  whether  the  22-pound  (10- 
kilogram)  or  the  19.8-pound  (9- 
kilogram)  net  weight  container  should 
be  the  standard.  Small  and  large  growers 
and  handlers  are  expected  to  benefit 
from  the  continued  suspension  of  the 
standard  packaging  requirements.  The 
majority  of  the  Committee  believes  that 
handlers  and  growers  will  benefit  by 
being  able  to  meet  buyer's  preferences 
for  alternate  containers.  This  suspension 
will  be  in  effect  until  July  31,  2004. 

The  Committee  discussed  alternatives 
to  this  change  including  reinstating  the 
22-pound  (10-kilogram)  net  weight 
standard  packaging  requirement  for  the 
2003-04  season.  Coirimittee  members 
also  suggested  two  other  alternatives. 
One  alternative  was  to  establish  a 
standard  packing  requirement  that  will 
require  volume  filled  containers  of 
kiwifruit  designated  by  weight  to  hold 
19.8-pounds  (9  kilograms)  net  weight  of 
kiwifruit,  unless  such  containers  hold 
less  than  10-pounds  or  more  than  35- 
pounds  net  weight  of  kiwifruit.  The 
other  alternative  suggested  was  to 
establish  a  standard  packing 
requirement  that  requires  volume  filled 
containers  of  kiwifruit  designated  by 
weight  to  hold  19.8-pounds  (9- 
kilograms)  net  weight  of  kiwifruit, 
unless  such  containers  hold  less  than 
15-pounds  or  more  than  35-pounds  net 
weight  of  kiwifruit.  The  Committee  did 
not  adopt  these  suggestions,  as  it 
believes  that  continuing  the  suspension 
of  the  standard  packaging  requirement 
of  22-pounds  (10-kilograms)  net  weight 
for  volume  filled  containers  of  kiwifruit 
designated  by  weight  will  allow 
handlers  the  flexibility  to  meet  buyer 
container  preferences  and  to  increase 
sales.  Further,  the  majority  of  the 
Committee  believes  that  establishing 
standard  packaging  requirements  for 
volume  filled  containers  of  kiwifruit 
packed  by  net  weight  may  negatively 
impact  grower  returns. 
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Standard  Pack  "tightly  packed" 
Requirement 

Section  920.302(a)(1)  of  the  order's 
administrative  rules  and  regulations 
states  the  minimum  grade  shall  be  at 
least  KAC  No.  1  quality. 

Section  920.302(b)  defines  the  term 
KAC  No.  1  quality  as  kiwifruit  that 
meets  the  requirements  of  U.S.  No.  1 
grade  as  defined  in  7  CFR  51.2335 
through  51.2340  of  the  Grade  Standards, 
except  that  the  kiwifruit  shall  be  "not 
badly  misshapen"  and  an  additional  7 
percent  tolerance  is  provided  for  badly 
misshapen  fruit.  Section  51.2338(a)  of 
the  Grade  Standards  defines  standard 
pack  requirements,  requires  containers 
to  be  well  filled:  and  requires  the 
contents  to  be  tightly  packed,  but  not 
excessively  or  unnecessarily  iiruised  by 
overfilling  of  oversizing. 

The  Grade  Standard's  "tightly 
packed"  provisions  were  established  in 
the  order  to  ensiire  that  the  "Hayward" 
variety  (the  predominant  kiwifruit 
produced  in  the  production  area)  fits 
tightly  into  the  tray-liner  cups  (55  FR 
42179,  October  18.  1990).  Kiwifruit  that 
is  packed  tightly  into  the  cups  of  the 
tray-liners  is  less  subject  to  movement 
and  therefore  less  damage. 

As  previously  mentioned,  a  new 
kiwifruit  cultivar,  the  Actinidia 
chinensis  "Hortl6A"  has  recently  been 
introduced  in  California  and  is  expected 
to  be  harvested  and  sold  commercially 
during  the  2003-04  season.  The 
"Hortl6A"  is  referred  to  as  a  "gold" 
variety  because  the  internal  flesh  is  a 
yellow  to  gold  color  when  fully  mature. 
The  "Hortl6A"  kiwifruit  is  more 
susceptible  to  bruising  and  injury  and 
has  a  protrusion  on  the  blossom  end, 
referred  to  as  a  "beak."  Therefore,  the 
"HortlBA"  must  be  handled  differently 
than  the  "Hayward"  variety.  Care  must 
be  taken  during  the  packing  process  to 
protect  the  beak.  To  minimize  damage, 
the  "Hortl6A  "  is  packed  into  a  special 
shallow  molded  trav  with  a  notch  for 
the  beak.  The  "Hort'l6A"  kiwifruit, 
when  packed  in  this  shallow  tray,  may 
not  meet  the  "tightly  packed" 
requirement  for  standard  pack  under  the 
Grade  Standards. 

Therefore,  the  Committee,  at  its 
March  12,  2003,  meeting,  unanimously 
recommended  an  exemption  for  all 
"gold"  kiwifruit  varieties  from  the 
order's  "tightly  packed"  requirement. 
However,  the  "Hortl6A"  with  its 
unique  "beak"  is  currently  the  only 
known  commercially  produced  "gold" 
kiwifruit.  Because  it  is  not  known 
whether  other  "gold"  kiwifruit  varieties 
will  experience  the  same  difficulty  in 
meeting  the  "tightly  packed"  standard 


pack  requirement,  this  rule  limits  the 
exemption  to  the  "Hortl6A"  variety. 

This  change  is  expected  to  enable 
handlers  to  be  more  competitive  in  the 
marketplace  and  to  provide  consumers 
with  higher  quality  "HortlBA" 
kiwifruit. 

The  Committee  discussed  alternatives 
to  this  change,  including  exempting  all 
kiwifruit  packs  from  the  "tightly 
packed"  requirement,  but  did  not  adopt 
this  suggestion  because  eliminating  the 
requirement  for  the  "Hayward"  variety 
is  unnecessary  and  "tightly  packed"  is 
still  a  pack  standard  desired  by  the 
industry  for  the  vast  majority  of 
kiwifruit  currently  packed  in  California. 
It  is  anticipated  that  within  the  next  5 
to  10  years  more  than  1,000  acres  of 
"Hortl6A"  will  be  planted  in  California 
with  production  exceeding  one  million 
tray  equivalents  (one  tray  equivalent 
equals  approximately  7  pounds).  Small 
and  large  growers  and  handlers  are 
expected  to  benefit  from  this  change. 
These  changes  are  expected  to  help 
handlers  compete  more  effectively  in 
the  marketplace  and  to  improve  grower 
returns. 

These  changes  relax  pack 
requirements  under  the  kiwifruit  order. 
Accordingly,  these  actions  will  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  kiwifruit  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

As  noted  in  the  initial  regulatory 
flexibility  analysis,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  final  rule.  However,  as  previously 
stated,  California  kiwifruit  must  meet 
the  "tight-fill"  requirements,  as 
specified  in  the  U.S.  Standards  for 
Grade  of  Kiwifruit  (7  CFR  51.2335 
through  51.2340)  issued  under  the 
Agricultural  Marketing  Agreement  Act 
of  1946  (7  U.S.C.  1621  through  1627). 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
kiwifruit  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  March  12, 
2003,  meeting,  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  their  views  on 
these  issues. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  23,  2003  (68  FR  37097). 
Copies  of  the  rule  were  mailed  or  sent 
via  facsimile  to  all  Committee  members 


and  kiwifruit  handlers.  Finally,  the  rule 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register  and 
USDA.  A  15-day  comment  period 
ending  July  8,  2003,  was  provided  to 
allow  interested  persons  to  respond  to 
the  proposal.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  httpJ/v.^x'w.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  herebv  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  fiscal  period  for 
kiwifruit  begins  on  August  1,  2003.  and 
these  relaxations  should  be  made  as 
soon  as  possible.  Further,  handlers  are 
aware  of  this  rule,  which  was 
recommended  at  a  public  meeting.  Also, 
a  15-day  comment  period  was  provided 
for  in  the  proposed  rule  and  no 
comments  were  received. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit.  Marketing  agreements, 
Reportingand  recordkeeping 
requirenient^.-^ 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

■  1.  The  authority  citation  for  7  CFR  part 
920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
§920.302    [Amended] 

■  2.  Section  920.302  is  amended  as- 
follows: 

■  a.  Paragraph  (a)(4){iv)  is  removed; 

■  b.  Paragraph  (a)(4){v)  is  redesignated  as 
paragraph  (a)(4)(iv); 

■  c.  The  existing  suspension  of  riewly 
designated  paragraph  (a)(4){iv)  is 
extended  until  July  31,  2004: 

■  d.  Paragraph  (b)  is  revised  to  read  as 
follows: 

§  920.302    Grade,  size,  pack,  and  container 
regulations. 
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(b)  Definitioi\s 
quality  means 
requirements  ( 
defined  in  the 
for  Grades  of 
through  51 
kiwifniit  shall 
misshapen,  " 
of  7  percent  is 
that  is  "badly 
that  the  "Hortl$A 
is  exempt  from 
standard  as  def  ned 
the  U.S.  Standap-ds 
Kiwifruit.  The 
size  and  diameier 
defined  in  the 
of  Kiwifruit. 


The  tenn  KAC  No.  1 
iwifruit  that  meets  the 
the  U.S.  No.  1  grade  as 
1  Jnited  States  Standards 
KJwifruit  (7  CFR  51.2335 
except  that  the 
>e  "not  badly 

an  additional  tolerance 
rovided  for  kiwifruit 
isshapen,  "  and  except 
"  variety  of  kiwifruit 
the  "tightly  packed" 
in§5i.2338(a)of 
for  Grades  of 
I  erms  fairly  uniform  in 

mean  the  same  as 
UJ.S.  Standards  for  Grades 


.234)) 


and 


ni 


Dated:  July  23.  b003. 
Kenneth  C.  Clayti  in, 

Acting  Administivtor. 

Service. 

[FR  Doc.  03-1913|l 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatiori  Administration 

14  CFR  Part  39 

[Docket  No.  2002fNM-62-AD;  Amendment 
39-13246;  AD  20*3-15-04] 


RiN2120-AA64 
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Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  Airplanes 

agency:  Federa  Aviation 


Administration, 


ACTION:  Final  nj  le 


DOT. 


summary:  This  i  imendment  adopts  a 
new  airworthim  !ss  directive  (AD), 
applicable  to  all  BAE  Systems 
(Operations)  Lii  lited  (Jetstream)  Model 
4101  airplanes,  that  requires  inspection 
of  the  drive  tnu  nion  pins  for  the  main 
landing  gear  (M  ^G)  Tloors  to  determine 
the  part  numbei  of  the  pins  and 
corrective  action  if  necessary.  The 
actions  specifiei  I  by  this  AD  are 
intended  to  prei  ent  failure  of  the  MLXJ 
and  consequent  reduced  controllability 
of  the  airplane  c  uring  takeoff  or  landing. 
DATES:  Effective  September  2,  2003. 
The  incorpon  tion  by  reference  of 
certain  publicat  ons  listed  in  the 
regulations  is  aj  proved  by  the  Director 
of  the  Federal  R  agister  as  of  September 
2,  2003. 

ADDRESSES:  The  service  information 
referenced  in  th  is  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 


Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  Suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-1175, 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  BAE  Systems 
(Operations)  Limited  (Jetstrecmi)  Model 
4101  airplanes  was  published  in  the 
Federal  Register  on  April  15,  2003  (68 
FR  18168).  That  action  proposed  to 
require  inspection  of  the  drive  trunnion 
pins  for  the  main  landing  gear  (MLG) 
doors  to  determine  the  part  number  of 
the  pins,  and  corrective  action  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  to 
$65  per  work  hour.  The  economic 
impact  information  below  has  been 


revised  to  reflect  this  increase  in  the 
specified  hoiu-ly  labor  rate. 

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $7,410,  or  $130  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-15-04  BAE  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
13246.  Docket  2002-NM-62-AD. 
Applicability:  All  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
proyision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  thfs  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approyal  for  an 
alternatiye  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  preyiouslv. 

To  prevent  failure  of  the  main  landing  gear 
(MLG)  and  consequent  reduced 
controllability  of  the  airplane  during  takeoff 
or  landing,  accomplish  the  following: 

Inspection,  and  Replacement  if  Necessary 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  general  visual 
inspection  of  the  drive  trunnion  pins  for  the 
MLG  doors  to  determine  the  part  number  (P/ 
N)  of  the  pins,  per  "Part  1 — Inspection"  of 
the  Accomplishment  Instructions  of  BAE 
Systems  (Operations)  Limited  Service 
Bulletin  J41-32-080.  dated  January  24.  2002. 

Note  2:  For  the  purposes  of  this  .\D.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  P/N  AIR13,5154  is  found  on  both  pins: 
No  further  action  is  required  by  this 
paragraph. 

(2)  If  any  pin  having  P/N  AIRl.34402  is 
found,  or  if  any  pin  having  no  P/N  is  found: 


Within  90  days  after  accomplishing  the 
inspection,  replace  the  pin  having  P/N 
AIR134402  or  the  pin  having  no  P/N,  with  a 
new,  improved  pin,  per  "Part  2 — 
'  Rectification"  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-1 16. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  BAE  Systems  (Operations)  Limited 
Service  Bulletin  J41-32-080.  dated  January 
24.  2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  .">  U.S.C.  552(a) 
and  1  CFR  part  5i.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
Amerit:an  Support,  13850  Mclearen  Road, 
Herndon.  Virginia  20171.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  Suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  direi:tive  007-01- 
2002. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
September  2.  2003. 

Issued  in  Renton,  Washington,  on  July  18, 
2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  03-18790  Filed  7-25-03;  8:4,5  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  2002-NM-34-AD;  Amendment 
39-13245;  AD  2003-15-03] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires 
replacement  of  the  aileron  control 
override  quadrant  with  a  modified  unit. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  corrosion  of  the 
input  override  mechanism  bearings  of 
the  lateral  central  control  actuator, 
which,  in  the  event  of  a  subsequent  jam 
in  the  pilot's  aileron  control  system, 
could  result  in  failure  of  the  aileron 
override  system  and  consequent 
reduced  lateral  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  September  2,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
2,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  Suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Tsuji,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(425)  917-6487:  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  February  24.  2003 
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Request  To  Extend 

One  commenter 
compliance  time 
supplemental  NIJRM 
18  months  to  24 
C-check,  whichever 
commenter  statei  i 
of  its  airplanes 
following  supporting 


Compliance  Time 

asks  that  the 
specified  in  the 

be  extended  from 
nonths  or  at  the  next 

is  later.  The 
it  has  reworked  four 
siibmits  the 
data: 


aiid 


•  No  signs  of  corrosion  or  seizure  of 
bearings  was  present. 

•  Currently,  limited  qucuitities  of 
compliant  spares  exist  in  industry. 

•  Costs  and  turnaround  times  far 
exceed  the  supplemental  NPRM 
estimates. 

Paragraph  (a)  of  the  supplemental 
NPRM  specifies  an  18-month 
compliance  period  to  replace  the  aileron 
control  quadrant  with  a  modified  unit. 
The  commenter  does  not  have  "in 
house"  capabilities  to  accomplish  the 
retrofit  of  the  aileron  quadrants,  nor  is 
its  machine  shop  utilized  for  heavy 
maintenance.  Therefore,  the  quadrants 
must  be  sent  to  Boeing  for  modification 
and/ or  repair,  which  exceeds  the 
specified  turnaround  time  and  costs. 

We  do  not  agree  with  the  commenter's 
request  to  extend  the  compliance  time 
to  24  months  or  the  next  C-check, 
whichever  is  later.  With  regard  to  parts 
availability,  as  stated  above,  we  find 
that  an  18-month  compliance  time  will 
be  adequate  for  a  sufficient  quantity  of 
parts  to  be  available.  With  regard  to 
extending  the  compliance  time  to  allow 
the  replacement  to  be  accomplished  at 
a  C-check,  we  have  already  considered 
factors  such  as  operators'  maintenance 
schedules  in  setting  a  compliance  time 
for  the  required  replacement  and 
determined  that  18  months  is  an 
appropriate  compliance  time  in  which 
the  replacement  may  be  accomplished 
during  scheduled  airplane  maintenance 
for  the  majority  of  affected  operators. 
Since  maintenance  schedules  vary  from 
operator  to  operator,  it  would  not  be 
possible  to  guarantee  that  all  affected 
airplanes  could  be  modified  during 
scheduled  maintenance,  even  with  a 
compliance  time  of  24  months.  In  any 
event,  we  find  that  18  months 
represents  the  maximum  time  wherein 
the  affected  airplanes  may  continue  to 
operate  without  compromising  safety. 
No  change  to  the  fineil  rule  is  necessary 
in  this  regard. 

Alternate  Method  of  Compliance 

One  commenter  asks  that,  as  an 
alternate  method  of  compliance  to  the 
required  roller  swage  installation 
procedures  done  during  the  specified 
replacement,  operators  be  allowed  to 
stake  the  subject  bearings  per  the  Boeing 
Standard  Overhaul  Practices  Manual 
(SOPM),  Chapter  20-50-03. 

We  infer  that  the  commenter  requests 
this  alternate  method  because  it's  easier 
to  do;  however,  we  do  not  agree  with 
the  commenter  that  the  suggested 
alternative  method  of  staking  the 
bearings  per  the  SOPM,  instead  of  doing 
the  roller  swage  installation  procedures, 
can  be  done.  The  replacement  bearings 
and  the  bearing  lugs  of  the  aileron 


control  quadrant  are  specifically  " 
designed  for  roller  swaging,  not  bearing 
staking.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Change  Cost  Impact  Section 

One  commenter  asks  that  the  Cost 
hnpact  section  in  the  supplemental 
NPRM  be  changed.  In  addition  to  the 
supporting  information  provided  in  the 
Request  To  Extend  Compliance  Time 
section  discussed  previously,  the 
commenter  adds  that  two  of  the  foxir 
aileron  quadrant  assemblies  on  its 
airplanes  were  damaged  during  the 
removal  process.  As  a  result  of  this 
damage,  the  assemblies  were  sent  to 
Boeing  for  repair,  at  a  cost  of  $2,816'.67, 
with  an  estimated  turnaround  time  of  45 
days.  Boeing  indicated  that  the  damage 
caused  is  common  to  this  type  of 
bearing  housing  when  removed.  Two 
new  units  were  purchased  by  the 
commenter  to  replace  the  damaged  units 
at  a  cost  of  approximately  513,000.00 
per  unit.  The  commenter  notes  that  this 
cost  is  not  specified  in  the  referenced 
service  bulletin,  and  adds  that  the 
supplemental  NPRM  should  be  re- 
evaluated for  costs  and  work  hours 
necessary  for  the  replacement. 

We  have  investigated  the  commenter's 
concerns  regarding  the  cost  information 
specified  in  the  supplemental  NPRM, 
and  we  do  not  agree  with  the  request  to 
re-evaluate  the  costs  and  work  hours 
necessary  for  the  replacement  specified 
in  the  Cost  Impact  section  of  the 
supplemental  NPRM.  The  Cost  Impact 
section  only  includes  the  "direct"  costs 
of  the  specific  actions  required,  not 
costs  associated  with  repair  of  parts 
damaged  while  performing  the  actions, 
costs  of  new  parts  to  replace  the 
damaged  parts,  or  costs  associated  with 
the  turnaround  time  for  the  repair.  Such 
costs  would  be  required  regardless  of 
AD  direction,  to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  the  airworthiness  of  that 
airplane,  as  required  by  the  Federal 
Aviation  Regulations.  No  change  to  the 
Cost  Impact  section  in  the  final  rule  is 
necessary. 

Conclusion 

After  careful  review  of  the  avciilable 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Eifect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
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that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the 
supplemental  NPRM  regarding  that 
material. 

Cost  Impact 

There  are  approximately  836 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
443  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hoiu:.  Required  parts  will  cost 
approximately  $146  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$330,478,  or  $746  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-15-03     Boeing:  Amendment  39-13245. 
Docket  2002-NM-34-AD. 

Applicability:  Model  767-200,  -300,  and 
-300F  series  airplanes;  certificated  in  any 
category;  line  numbers  1  through  836 
inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  input  override 
mechemism  bearings  of  the  lateral  central 
control  actuator,  which,  in  the  event  of  a 
subsequent  jam  in  the  pilot's  aileron  control 
system,  could  result  in  failure  of  the  aileron 
override  system  and  consequent  reduced 
lateral  controllability  of  the  airplane, 
accomplish  the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  aileron  control 
override  quadrant  with  a  modified  unit,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-27A0175.  dated  October  25, 
2001. 

Note  2:  This  AD  does  not  require 
accomplishment  of  the  actions  specified  by 
Boeing  Service  Bulletin  787-27-0142. 

Part  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  airplane,  an 
aileron  control  override  quadrant  that  has  not 


been  modified  in  accordance  with  the 
requirements  of  this  \D. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Mainteri^ce 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
27A0175,  dated  October  25,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
September  2,  2003. 

Issued  in  Renton,  Washington,  on  July  17. 
2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
[FR  Doc.  03-18787  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14608;  Airspace 
Docket  No.  03-AAL-02] 

Establishment  of  Class  E  Airspace; 
Ambler,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Ambler,  AK  to  provide 
adequate  controlled  airspace  to  contain 
aircraft  executing  two  new  Standard 
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Instrument 
(SIAP).  Thi 
airspace  u 
the  ground 

EFFECTIVE  d|(VTE:  0901  UTC,  October  30. 
2003. 


Approach  Procedures 
rule  results  in  new  Class  E 
p^vard  from  1,200  ft.  above 
3t  Ambler,  AK. 


FOR  FURTHE  1 1 

Derril  Bergt 

Administra 

Box  14,  Anchorage 

telephone : 

(907) 271-2 

Derril. Bergtpfa 

http://ivww\alaska. 


1  INFORMATION  CONTACT: 

AAL-531,  Federal  Aviation 
ion,  222  West  7th  Avenue, 
^e.  AK  99513-7587: 
4imber  (907)  271-2796;  fax: 
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faa.gov.  Internet  address: 
\.faa.gov/at. 
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This  revisi  on  to  14  CFR  part  71 
establishes  C  lass  E  airspace  at  Ambler, 
Alaska.  This  additional  Class  E  airspace 
is  being  crea  ed  to  accommodate  aircraft 
executing  ne  w  SIAPs  and  will  be 
depicted  on  leronautical  charts  for  pilot 
reference.  Tl  e  intended  effect  of  this 
rule  is  to  pro  I'ide  adequate  controlled 


airspace  for  IFR  operations  at  Ambler 
Airport,  Ambler,  Alaska. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4010.3.  40113. 
40120:  E.O.  10854.  24  FR  9365,  ,3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002.  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feel  ur  more  above  the 
surface  of  the  earth. 


AAL  AK  E5     Ambier.  AK  [Revised] 

Ambler  Airport.  AK 

(Lat.  67=0B'23"  N.,  long.  157^51'27"  VV.) 
Ambler  NDB 

Lat.  67-06'24"  N..  long.  157=51'29"  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3--mile 
radius  of  the  Ambler  Airport  and  within  3.5 
miles  each  side  of  the  193^-bearing  of  the 
Ambler  NDB  extending  from  the  6.3  mile 
radius  to  7.2  miles  southwest  of  the  airport; 


and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  a  47-mile 
radius  of  the  Ambler  Airport. 


Issued  in  Anchorage,  AK.  on  July  17,  2003 

Trent  S.  Cummings, 

Manager,  Air  Traffic  Division,  Alaslcan 
Region. 

(FR  Doc.  03-19155  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-15080;  Airspace 
Docket  No.  03-ACE-48] 

Modification  of  Class  E  Airspace; 
Sibley,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at  Sibley, 

lA. 

effective  date:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  23,  2003  (68  FR  28126) 
and  subsequently  published  a  correction 
in  the  Federal  Register  on  June  3,  2003 
(68  FR  33231).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  4,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  daje. 
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Issued  in  Kansas  City.  MO,  on  July  15. 
2003. 
Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  03-19159  Filed  7-25-03;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5077;  Airspace 
Docket  No.  03-ACE-45] 

Modification  of  Class  E  Airspace; 
Pocahontas,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Pocahontas,  lA. 

EFFECTIVE  DATE:  0901  UTC.  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  23,  2003  (68  FR  28121) 
and  subsequently  published  a  correction 
in  the  Federal  Register  on  June  4.  2003 
{68  FR  33579).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  vvrritten  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  "Comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  4.  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  July  15, 
2003. 

Paul  J.  Sheridan. 

Acting  Manager,  Air  Traffic  Division,  Central 
Region.  , 

[FR  Doc.  03-19160  Filed  7-25-03;  8:45  am] 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 

1 4  CFR  Part  71  1 4  CFR  Part  71 


[Docket  No.  FAA-2003-1 5078;  Airspace 
Docket  No.  03-ACE-46] 

Modification  of  Class  E  Airspace;  Red 
Oak,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at  Red 
Oak,  lA. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  City.  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  v^rith  a 
request  for  comments  in  the  Federal 
Register  on  May  23.  2003  (68  FR  28123) 
and  subsequently  published  a  correction 
in  the  Federal  Register  on  June  4,  2003 
(68  FR  33579).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  4,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  July  15, 
2003. 
Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  03-19161  Filed  7-25-03;  8:45  amj 

BILUNG  CODE  4910-13-M 


[Docket  No.  FAA-2003-1 5079;  Airspace 
Docket  No.  03-ACE-47] 

Modification  of  Cla^s  E  Airspace;  SAC 
City,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation 
of  effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  eurspace  at  Sac 
City.  lA. 

EFFECTIVE  DATE:  0901  UTC.  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  23.  2003  (68  FR  28127). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  4,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO.  on  July  15. 
2003. 
Paul  J.  Sheridan 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc  03-19163  Filed  7-25-03;  8:45  am] 
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DEPARTMe^T  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRParJ71 

[Docket  No.  PAA-2003-14644;  Airspace 
Docket  No.  0:^AGL-01] 

Modification  of  Class  E  Airspace; 


Kenton,  OH; 


Airspace;  Biillefontalne,  OH 
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Revocation  of  Class  E 


INFORMATION  CONTACT: 
Air  Traffic  Division, 
AGL-520,  Federal 
inistration,  2300  East 
e,  Des  Plaines,  Illinois 
one  (847) 294-7568. 
INFORMATION: 
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71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Kenton, 
OH,  and  revokes  Class  E  airspace  at 
Bellefontaine,  OH.  This  will 
accommodate  aircraft  executing 
instrument  flight  procedures.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this,  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule  "under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  CLASS 
E  AIRSPACE  AREAS;  AIRWAYS; 
ROUTES;  AND  REPORTING  POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  OH  E5     Bellefontaine,  OH  (Revoked] 

AGL  OH  E5    Kenton,  OH  IRevised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  40°43'34"  N.,  long. 
83°33'51"W.,  to  lat.  40°38'16"N.,  long. 
83°23'39"W.,  to  lat.  40°30'37"N..  long. 
83°30'57"W.,  to  lat.  40°24'00"N..  long. 
83=33'37"W.,  to  lat.  40°13'31"N.,  long. 
83°40'22"VV.,  to  lat.  40°11'47"N..  long. 
83°52'11"VV.,  to  lat.  40°16'44"N.,  long. 
84'01'10"VV.,  to  lat.  40°24'31"N..  long. 
84°02'39"VV..  to  lat.  40°31'30"N..  long. 
83°56'56"\V.,  to  lat.  40°32'35"N..  long. 
83^46'53'^V..  to  lat.  40°38'56"N.,  long. 
83=48'49"VV..  to  lat.  40°43'49"N..  long. 
83°42'14"W.,  to  the  point  of  beginning, 
excluding  that  airspace  within  the  Urbana. 
OH  Class  E  airspace  area. 


Issued  in  Des  Plaines,  Illinois  on  lulv  9, 
2003. 

Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division.  Great  Lakes 
Region. 

(FR  Doc,  0,3-19167  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003— 15360;  Airspace 
Docket  No.  03-ASO-7] 

Amendment  of  Class  E5  Airspace; 
Tuscaloosa,  AL;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  (FAA-2003- 
15360;  03-ASO-7),  which  was 
published  in  the  Federal  Register  on 
June  16,  2003,  (68  FR  35535),  amending 
Class  E5  airspace  at  Tuscaloosa,  AL, 
This  action  changes  the  name  of  the 
Tuscaloosa  Municipal  Airport  to  the 
Tuscaloosa  Regional  Airport. 
EFFECTIVE  DATE:  Effective  0901  UTC, 
September  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager.  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Register  Document  03-15142, 
Docket  No.  FAA-2003-15360;  Airspace 
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Docket  03-ASO-7,  published  on  June 
16,  2003,  (68  FR  35535).  amends  Class 
E5  airspace  at  Tuscaloosa,  AL,  changing 
the  name  of  the  Tuscaloosa  VHF 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  to  Crimson 
VORTAC.  On  July  15,  2003,  the 
Tuscaloosa  Municipal  Airport  name  was 
changed  to  the  Tuscaloosa  Regional 
Airport.  This  action  corrects  the 
published  docket. 

Designations  for  Class  E  airspace  areas 
designated  as  surface  areas  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9K,  dated  August  30,  2002. 
and  effective  September  16,  2002.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Need  for  Correction 

As  published,  the  final  rule  contains 
an  error  which  incorrectly  identifies  the 
name  of  the  airport.  Accordingly, 
pursuant  to  the  authority  delegated  to 
me,  the  legal  description  for  the  Class 
E5  airspace  area  at  Tuscaloosa,  AL, 
incorporated  by  reference  at  §  71.1,  14 
CFT^  71.1,  and  published  in  the  Federal 
Register  on  June  16,  2003,  (68  FR 
35535),  is  corrected  by  making  the 
following  correcting  amendment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

B  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
corrects  the  adopted  amendment,  14  CFR 
part  71,  by  making  the  following 
correcting  amendment: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p,  389, 

§71.1     [Corrected] 

B  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  designated 
as  surface  areas. 


ASO  AL  E5    Tuscaloosa,  AL  [Corrected] 

Tuscaloosa  Regional  Airport,  AL 
(Lat.  33°13'14"N.,  long.  87=36'41"  VV. 
CRIMSON  VORTAC 
(Lat.  33°15'32"  N.,  long.  87°32'13"  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Tuscaloosa  Regional  Airport  and  within 
2.4  miles  each  side  of  Crimson  VORTAC  058° 
radial,  extending  from  the  7  mile  radius  to  7 
miles  northeast  of  the  VORTAC, 
*  *  *  *  *        ' 

Issued  in  College  Park,  Georgia,  on  July  18, 
2003, 
Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

|FR  Doc,  03-19156  Filed  7-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30378  ;  AmdL  No.  3067  ] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  July  28. 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28. 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register.  800 
North  Capitol  Street,  NVV.,  Suite  700. 
Washington,  DC. 

For  Purc/iase— Individual  SIAP 
copies  mav  be  obtained  from: 

1.  FAA  Public  Inquirv'  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  ever\'  2  weeks,  atre  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P,  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City,  OK  73125)  telephone: 
(405)  954^164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulator}'  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
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Issued  in  Washington,  DC  on  July  18,  2003. 
James ).  Ballough, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.  C.  lOR(g).  40103,  40106, 
40113,  401 14.  40120.  44502,  44514.  44701. 
44719.44721-44722. 

■  2.  Part  97  is  amended  as  follows: 

§§97.23,  97.25,  97.27,  97.29.  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  *   *  Effective  August  7.  2003 

Frederick,  MD,  Frederick  Muni,  RNAV  (GPS) 
RVVY  23.  .Amdt  1 

*  *   *  Effective  September  4.  2003 

Blytheviile.  AR,  Arkansas  IntemationaL  VOR 

RVVY  18,  Anidt  1 
Blytheviile,  AR.  .Arkansas  hiternational.  VOR 

RVVY  3fi.  Amdt  1 
Blytheviile.  AR,  Arkansas  International,  ILS 

RVVY.18,  Orig 
Blvtheville.  AR.  Arkansas  International,  ILS/ 

DME  RWY  18.  Orig-B.  CANCELLED 
Blytheviile.  AR,  Arkansas  Intprnational. 

RNAV  (GPS)  RVVY  18.  Orig 
Blytheviile,  AR.  Arkansas  International. 

RNAV  (GPS)  RWY  36,  Orig 
Brnoksville.  FL,  Hernando  County.  RNAV 

(GPS)  RWY  J,  Orig 
Brooksville.  FL.  Hernando  Goimtv.  RNAV 

(GPS)  RVVY  9.  Orig 
Brooksville.  FL,  Hernando  County,  RNAV 

(GPS)  RWY  21,  Orig 
Brooksville,  FL.  Hernando  County,  RNAV 

(GPS)  RWY  27.  Orig 
Brooksville,  FL,  Hernando  County,  GPS  RVVY 

3,  Orig,  CANCELLED 
Brooksville,  FL.  Hernando  County,  GPS  RWY 

9.  Amdt  1.  CANCELLED 
Brooksville.  FL,  Hernando  County,  GPS  RWY 

21.  Amdt  1,  CANCELLED 
Brooksville,  FL,  Hernando  County,  GPS  RWY 

27,  Amdt  1,  CANCELLED 
Kamulea.  HI.  Waimea-Kohala.  VOR/DME-A, 

Orig 
Kamulea.  HI.  Waimea-Kohala,  VOR/DME 

RVVY  4,  Orig 


Kamulea,  HI,  Waimea-Kohala,  RNAV  (GPS) 

RVVY  4,  Orig 
Kam.ulea,  HI,  Waimea-Kohala,  RiNAV  (GPS) 

RWY  22,  Orig 
Mansfield,  LA.  Desoto  Parish.  NDB  RWY  18, 

Amdt  2 
Mansfield,  LA.Desoto  Parish,  RNAV  (GPS) 

RWY  18,  Orig 
Mansfield.  LA.  Desoto  Parish,  GPS  RWY  18, 

Orig,  CANCELLED 
Galliano,  LA,  South  Lafourche,  RNAV  (GPS) 

RWY  18.  Orig 
Galliano,  LA.  South  Lafourche,  GPS  RWY  18, 

Orig,  CANCELLED 
Patterson,  LA,  Harry  P.  Williams  Memorial. 

VOR/DME-A,  Amdt  10 
Patterson.  LA.  Harry  P.  Williams  Memorial, 

NDB  RWY  6,  Amdt  10 
Patterson.  LA,  Harry  P.  Williams  Memorial, 

ILS  RWY  24.  .Amdt  1 
Patterson,  L.'\,  Harrv  P.  Williams  Memorial, 

RNAV  (GPS)  RWV  6,  Orig 
Patterson.  LA,  Harry  P.  Williams  Memorial. 

RNAV  (GPS)  RVVY  24.  Orig 
Mitchellville.  MD,  Freeway,  VOR  RWY  36, 

Orig-B 
Mitchellville,  MD,  Freeway,  RNAV  (GPS) 

RVVY  18,  Orig 
Mitchellville,  MD.  Freeway,  RNAV  (GPS) 

RWY  36,  Orig 
Windom,  MN,  Windom  Muiii,  NDB  RWY  17, 

Amdt  5 
Windom,  MN,  Windom  Muni.  RNAV  (GPS) 

RWY  17,  Orig 
Windom,  MN,  Windom  Muni,  RN.W  (GPS) 

RWY  35,  Orig 
Brookfield,  MO.  North  Central  Missouri 

Regional,  RNAV  (GPS)  RVVY  18.  Orig 
Brookfield.  MO,  North  Central  .Missouri 

Regional.  RNAV  (GPS)  RVVY  36,  Orig 
New  Madrid.  MO.  County  Memorial.  NDB 

RVVY  18.  Amdt  3.  CANCELLED 
Beatrice,  ,NE.  Beatrice  Municipal.  VOR  RVVY 

13,  Amdt  16B 
Beatrice,  NE.  Beatrice  Municipal,  VOR  RWY 

35,  Amdt  VA 
Beatrice.  NE,  Beatrice  Municipal.  NDB-/V. 

Amdt  3B 
Beatrice,  NE,  Beatrice  Municipal,  NDB  RVVY 

13,  Amdt  8B 
Beatrice,  NE.  Beatrice  Municipal,  RNAV 

(GPS)KVVY  13,  Orig 
Beatrice,  NE,  Beatrice  Municipal,  RNAV 

(GP,S)  RVVY  17,  Orig 
Beatrice.  NE.  Beatrice  Municipal,  RNAV 

(GPS)  RVVY  31 ,  Orig 
Beatrice,  NE,  Beatrice  Municipal,  RNAV 

(GPS)  RWY  35,  Orig 
Beatrice,  NE,  Beatrice  Municipal,  GPS  RWY 

35,  Orig-B,  CANCELLED 
Falls  City,  NE.  Brenner  Field,  NDB-A,  Amdt 

3B 
Falls  City,  NE,  Bienner  Field,  RNAV  (GPS) 

RWY  14,  Orig 
Falls  City,  NE,  Brenner  Field,  RNAV  (GPS) 

RWY  32,  Orig 
Falls  City,  NE,  Brenner  Field,  GPS  RWY  32. 

Orig.  CANCELLED 
Clayton,  NM,  Clayton  Muni  Arpk,  RNAV 

(GPS)  RWY  2,  Orig 
Clayton,  NM,  Clayton  Muni  Arpk,  RNAV 

(GPS)  RWY  20.  Orig 
Guthrie,  OK,  Guthrie  Muni,  RNAV  (GPS) 

RWY  16,  Orig 
Guthrie,  OK.  Guthrie  Muni,  RNAV  (GPS) 

RWY  34,  Orig 
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Guthrie,  OK,  Guthrie  Muni,  GPS  RWY  16, 

Orig-A,  CANCELLED 
Guthrie,  OK,  Guthrie  Muni,  GPS  RWY  34. 

Amdt  1,  CANCELLED 
Oklahoma  City,  OK,  Clarence  E.  Page  Muni, 

RNAV  (GPS)  RWY  17R,  Orig 
Oklahoma  City,  OK,  Clarence  E.  Page  Muni, 

RNAV  (GPS)  RWY  35L,  Orig 
Oklahoma  City,  OK,  Clarence  E.  Page  Muni, 

GPS  RWY  17R,  Orig-A.  CANCELLED 
Oklahoma  City,  OK,  Clarence  E.  Page  Muni. 

GPS  RWY  35L,  Orig-A,  CANCELLED 
Sallisaw,  OK,  Sallisaw  Muni,  NDB-A,  Amdt 

2 
Sallisaw,  OK,  Sallisaw  Muni.  RNAV  (GPS) 

RWY  35,  Orig 
Sallisaw,  OK,  Sallisaw  Muni,  GPS  RWY  35, 

Orig,  CANCELLED 
Corvallis,  OR,  Corvallis  Muni,  RNAV  (GPS) 

RWY  35,  Orig 
Corvallis,  OR,  Corvallis  Muni,  GPS  RWY  35. 

Orig-A,  CANCELLED 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  VOR-B.  Amdt  4A 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  NDB-C,  Amdt  2A 
Rock  Springs,  WY.  Rock  Springs-Sweetwater 

County.  ILS  OR  LOC/DME  RWY  27,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  ILS/DME  RWY  27,  Amdt  5A, 

CANCELLED 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  GPS  RWY  27,  Orig,  CANCELLED 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  RNAV  (GPS)  Z  RWY  27,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  RNAV  (GPS)  Y  RWY  27,  Orig 

*   *   *  Effective  October  30.  2003 

Bethel,  AK,  Bethel,  VOR/DME  RWY  36, 
Amdt  1 

The  FAA  published  the  following 
procedures  in  Docket  No.  30376;  Amdt 
No.  3065  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68,  FR  No. 
134,  Page  41524;  dated  Monday,  July  14. 
2003)  under  section  97.33  effective 
September  4,  2003  which  are  hereby 
rescinded: 
Frederick.  MD,  Frederick  Muni,  RNAV  (GPS) 

23,  Amdt  1 

The  FAA  published  the  following 
procedures  in  Docket  No.  30376;  Amdt. 
No.  3065  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68.  FR  No. 
134.  Page  41524;  dated  Monday,  July  14, 
2003)  under  sections  97.23  and  97.33  as 
cancelled  effective  September  4.  2003. 
The  following  procedures  are  hereby 
reinstated  and  will  be  published 
effective  September  4.  2003: 
Pleasanton.  TX.  Pleasanton  Muni.  NDB-A. 

Amdt  5A 
Pleasanton,  TX.  Pleasanton  Muni.  GPS  RWY 

34,  Orig 

[FR  Doc,  03-18903  Filed  7-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30379;  Amdt.  No.  3068] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  July  28, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28, 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

4.  The  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  Suite 
700,  Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  ft'om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2,  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd..  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164.  ^ 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
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Standard  foi  Terminal  Instrument 
Procedures  |  TERPS).  In  developing 
these  chart  (  hanges  to  SIAPs  by  FDC/P 
NOTAMs,  tl  e  TERPS  criteria  were 
applied  to  oily  these  specific  conditions 
existing  at  tl  e  affected  airports.  All 
SIAP  amend  ments  in  this  rule  have 
been  previoi  isly  issued  by  the  FAA  in  a 
National  Fli]  ht  Data  Center  (FDC) 
Notice  to  Ai  men  (NOT AM)  as  an 
emergency  a  :tion  of  immediate  flight 
safety  relatir  g  directly  to  published 
aeronautical  charts.  The  circumstances 
which  create  d  the  need  for  all  these 
SIAP  amend  nents  requires  making 
them  effecti^  e  in  less  than  30  days. 

Further,  tl  e  SIAPs  contained  in  this 
amendment  u-e  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  im  mediate  relationship 
between  the<  e  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  be  fore  adopting  these  SIAPs 
are  impractic  able  and  contrary  to  the 
public  intere  5t  and,  where  applicable, 
that  good  cai  se  exists  for  making  these 
SIAPs  effect!  ve  in  less  than  30  days. 

Conclusion 

The  FAA  i  as  determined  that  this 
regulation  or  ly  involves  an  established 
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07/10/03 
07/10/03 
07/10/03 
07/10/03 
07/11/03 
07/11/03 
07/15/03 
07/15/03 
07/15/03 
07/15/03 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington.  DC  on  July  18.  2003. 
lames  J.  Ballough. 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 


State 


City 


Airport 


TX 
SD 
SD 
AZ 
UT 

FL 
FL 
GA 
GA 
PR 

PR 

PR 

VI 

CA 

CA 

CA 

CA 

HI 

AK 

AK 

IN 

GU 

VT 

MA 

TX 

TX 

TX 

AR 

MO 

AR 

AR 

AR 

NE 


EASTLAND  

PIERRE  

PIERRE  

CASA  GRANDE  

WENDOVER  

VERO  BEACH  

VERO  BEACH  

SAVANNAH  

SAVANNAH  

SAN  JUAN 

SAN  JUAN 

SAN  JUAN 

CHRISTIANSTED,  ST. 
CROIX 

SACRAMENTO  

SACRAMENTO  

SACRAMENTO  

SACRAMENTO  

HILO  

ANCHORAGE  

KENAI  

AUBURN  

AGANA  

BURLINGTON  

PROVINCETOWN  

HOUSTON  

HOUSTON  

AUSTIN  

CARLISLE  

JOPLIN  

CLARKSVILLE  MUNI 

BENTON  

BENTON 

CAMBRIDGE  


EASTLAND  MUNI  ^ 

PIERRE  REGIONAL  

PIERRE  REGIONAL  

CASA  GRANDE  MUNI  

WENDOVER  

VERO  BEACH  

VERO  BEACH  

SAVANNAH/HILTON  HEAD  INTL  .... 
SAVANNAH/HILTON  HEAD  INTL  .... 
SAN    JUAN/LUIS    MUNOZ    MARIN 

INTL. 
SAN    JUAN/LUIS    MUNOZ    MARIN 

INTL. 
SAN    JUAN/LUIS    MUNOZ    MARIN 

INTL. 
CHRISTIANSTED.       ST.       CROIX/ 

HENRY  E.  ROHLSEN. 

SACRAMENTO  INTL  

SACRAMENTO  INTL  

SACRAMENTO  INTL  

SACRAMENTO  INTL  

HILO  INTL  

TED  STEVENS  ANCHORAGE  INTL 

KENAI  

DE  KALB  

GUAM  INTL  

BURLINGTON  INTL  

PROVINCETOWN  MUNI  

ELLINGTON  FIELD 

ELLINGTON  FIELD 

AUSTIN-BERGSTROM  INTL  

CARLISLE  MUNI  

JOPLIN  REGIONAL  

CLARKSVILLE  MUNI  

SALINE  COUNTY/WATTS  FIELD  .... 
SALINE  COUNTY/WATTS  FIELD  .... 
CAMBRIDGE  MUNI  


amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719.44721-44722. 

■  2.  Part  97  is  amended  as  follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

Bv  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §97  31  RADAR  SIAPs;  §97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

Effective  Upon  Publication 


FDC 
No. 


Subject 


3/5347 
3/5274 
3/5275  1 
3/5370  I 
3/4988 

3/5619 
3/5618 
3/5701 
3/5700  ! 
3/5635  i 


RNAV  (GPS)  RWY  35,  ORIG 
RNAV  (GPS)  RWY  25.  ORIG 
VOR  OR  TACAN  RWY  25,  ORIG 
VOR  RWY  5.  AMDT  4B 
VOR/DME    OR    TACAN    RWY   26. 

ORIG-A 
RNAV  (GPS)  RWY  11R,  ORIG 
RNAV  (GPS)  RWY  29L  ORIG 
ILS  RWY  9.  AMDT  26 
NDB  RWY  9,  AMDT  22 
RNAV  (GPS)  RWY  8,  ORIG-A 


3/5637  i  RNAV  (GPS)  RWY  26,  ORIG-A 
3/5636  RNAV  (GPS)  RWY  10,  ORIG-B 
3/5634     RNAV  (GPS)  RWY  10,  ORIG-B 


3/5599 
3/5600 
3/5601 
3/5602 
3/561 1 
3/5613 
3/5614 
3/5903 
3/5603 
3/2181 
•3/5662 
3/5604 
3/5608 
3/5725 
3/5803 
3/5798 
3/5948 
3/5949 
3/5950 
3/5973 


RNAV  (GPS)  RWY  16L,  ORIG 
RNAV  (GPS)  RWY  16R,  ORIG 
RNAV  (GPS)  RWY  34L,  ORIG 
RNAV  (GPS)  RWY  34R.  ORIG 
RNAV  (GPS)  RWY  36,  ORIG-A 
RNAV  (GPS)  RWY  14,  ORIG 
RNAV  (GPS)  RWY  19R,  ORIG 
VOR  RWY  9,  AMDT  7 
RNAV  (GPS)  Z  RWY,  ORIG-A 
NDB  RWY  15,  AMDT  19E 
RNAV  (GPS)  RWY  17,  ORIG-A 
RNAV  (GPS)  RWY  4,  ORIG 
RNAV  (GPS)  RWY  17R,  ORIG 
ILS  RWY  17R,  AMDT2 
GPS  RWY  9,  AMDT  1 
ILS  RWY  13,  AMDT23A 
GPS  RWY  9,  ORIG 
GPS  RWY  17,  ORIG 
GPS  RWY  35,  ORIG 
NDB  RWY  32,  AMDT  4 
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FDC  date 

State 

City 

Airport 

FDC 
No. 

Subject 

07/15/03  

TX 
NM 
PA 
NY 
CO 
CO 
CO 

LAREDO  

ARTESIA  

PERKASIE 

LAKE  PLACID  

LAREDO  INTL 

3/5982 
3/5988 
3/5888 
3/5791 
3/5767 
3/5769 

ILS  RWY  17R  AMDT  9 

07/15/03  

ARTESIA  MUNI  

NDB  RWY  30  AMDT  4 

07/14/03  

07/14/03  

PENNRIDGE  

LAKE  PLACID  

RNAV  (GPS)  RWY  8,  ORIG-A 
RNAV  (GPS)-A  ORIG 

07/11/03  

HAYDEN  

HAYDEN  

HAYDEN  

YAMPA  VALLEY  

RNAV  (GPS)  Y  RWY  10  ORIG 

07/11/03  

YAMPA  VALLEY  

RNAV  ffiPS^  RWY  ?fl   ORIfi 

07/11/03  

YAMPA  VALLEY  

3/5768     RNAV  fGPSi  Z  RWY  10  ORIG 

^                  ' 

•Replaces  3/5078. 


[FR  Doc.  03-18904  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4910-13-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  2001 Q-031 3] 

Food  l^tieling:  Health  Claims;  Soluble 
Dietary  Fit}er  From  Certain  Foods  and 
Coronary  Heart  Disease 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  adopting  as  a 
final  rule,  without  change,  the 
provisions  of  the  interim  final  rule  that 
amended  the  regulation  authorizing  a 
health  claim  on  the  relationship 
between  beta-glucan  soluble  fiber  from 
whole  oat  sources  and  reduced  risk  of 
coronary  heart  disease  (CHD).  FDA  is 
taking  this  action  to  complete  the 
rulemaking  initiated  with  the  interim 
final  rule. 

DATES:  This  rule  is  effective  July  28, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Hoadley,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
830),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkvkry.,  College  Park, 
MD  20740-3835,  301-436-1450. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  October  2, 
2002  (67  FR  61773),  the  agency 
published  an  interim  final  rule  to 
amend  the  regulation  in  part  101  (21 
CFR  part  101)  that  authorizes  a  health 
claim  on  the  relationship  between 
soluble  dietary  fiber  from  certain  foods 
and  reduced  risk  of  CHD,  to  include  an 
additioil^  eligible  source  of  whole  oat 
beta-glucan  soluble  fiber,  oatrim,  the 
soluble  fraction  of  alpha-amylase 
hydrolyzed  oat  bran  or  whole  oat  flour. 
Under  section  403(r)(3)(B)(i)  of  the 


Federal  Food,  Drug,  and  Cosmetic  Act 
(die  act)  (21  U.S.C.  343(r)(3)(B)(i)),  FDA 
issued  this  interim  final  rule  in  response 
to  a  petition  filed  under  section 
403(r)(4)  of  the  act  (21  U.S.C.  343(r)(4)). 
Section  403(r)(3)(B)(i)  of  the  act  states 
that  the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  (emd,  by 
delegation,  FDA)  shall  issue  a  regulation 
authorizing  a  health  claim  only  if  he  or 
she  determines,  based  on  the  totality  of 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence  (see  also 
§  101.14(c)).  Section  403(r)(4)  of  the  act 
sets  out  the  procedures  that  FDA  is  to 
follow  upon  receiving  a  health  claim 
petition. 

On  April  21,  2001,  the  Quaker  Oats 
Co.  and  Rhodia,  Inc.,  (the  petitioners) 
jointly  filed  a  petition  requesting  that 
the  agency  amend  the  "soluble  fiber 
from  certain  foods  and  coronary  heart 
disease  health  claim"  at  §  101.81  to 
include  a  fourth  source  of  beta-glucan 
soluble  fiber  eligible  for  the  health 
claim.  The  petitioners  requested  that 
this  amendment  be  made  "with  specific 
reference  to  the  Quaker-Rhodia  group 
oatrim,  known  as  Oatrim  (BETATRIM)" 
(Ref.  1).  FDA  filed  the  petition  for 
comprehensive  review  in  accordance 
with  section  403(r)(4)  of  the  act  on  July 
20, 2001. 

FDA  considered  the  relevant  scientific 
evidence  presented  in  the  petition  as 
part  of  its  review  of  the  scientific 
literature  on  soluble  fiber  from  the 
soluble  fraction  of  alpha-amylase 
hydrolyzed  oat  bran  or  whole  oat  flour 
(referred  to  as  "oatrim")  and  CHD  risk. 
The  agency  summarized  this  evidence 
in  the  interim  final  rule  and  determined 
that  based  on  the  available  evidence:  (1) 
CHD  continues  to  be  a  disease  for  which 
the  U.S.  population  is  at  risk;  (2)  soluble 
fiber  from  oatrim  when  used  at  levels 
providing  0.75  grams  of  beta-glucan 
soluble  fiber  per  serving  is  a  food 


because  it  provides  nutritive  value;  (3) 
oatrim  when  used  at  levels  necessary  to 
justify  the  health  claim  is  safe  and 
lawful;  (4)  there  is  a  physiological 
equivalence  of  beta-glucan  soluble  fiber 
from  oatrim  and  beta-glucan  soluble 
fiber  from  whole  oat  sources  such  as  oat 
bran  and  rolled  oats;  and  (5)  there  is 
significant  scientific  agreement,  among 
qualified  experts,  that  oatrim  with  a 
beta-glucan  content  of  up  to  10  percent 
on  a  dry  weight  basis  (dwb)  and  not  less 
than  that  of  the  starting  material  (dwb) 
may  reduce  the  risk  of  CHD  (67  FR 
61773  at  61775  to  61779).  ConsequenUy, 
FDA  published  an  interim  final  rule 
amending  the  health  claim  on  the 
relationship  between  soluble  dietary 
fiber  from  certain  foods  and  reduced 
risk  of  CHD  {§  101.81)  to  include  oatrim, 
the  soluble  fraction  of  alpha-amylase 
hydrolyzed  oat  bran  or  whole  oat  flour 
with  a  beta-glucan  soluble  fiber  content 
of  up  to  10  percent  on  a  dwb  and  not 
less  than  that  of  the  starting  material 
(dwb)  as  a  source  of  oat  beta-glucan 
soluble  fiber  eligible  for  the  health 
claim. 

n.  Summary  of  Comments  and  the 
Agency's  Response 

FDA  solicited  comments  on  the 
interim  final  rule.  The  75-day  comment 
period  closed  on  December  16,  2002. 
The  agency  received  no  comments  in 
response  to  the  interim  final  rule.  Given 
the  absence  of  contrary  evidence  on  the 
agency's  decisions  announced  in  the 
interim  final  rule,  FDA  is  adopting  as  a 
final  rule,  without  change,  the  interim 
final  rule  that  amended  §  101.81  to  add 
oatrim,  the  soluble  fraction  of  alpha- 
amylase  hydrolyzed  oat  bran  or  whole 
oat  flour  with  a  beta-glucan  soluble  fiber 
content  of  up  to  10  percent  on  a  dwb 
and  not  less  than  that  of  the  starting 
material  (dwb)  as  a  substance  eligible 
for  the  health  claim. 

m.  Enviromnental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(p)  that  this  action  is  of  a  t>'pe 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


44208 


nor  an  env  ironm^tal  impact  statement 
is  requirec . 

IV.  Analys  is  of  Impacts 

A.  Regulat  iry  Impact  Analysis 


We  have 
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examined  the  economic 


implicatioi  is  of  this  final  rule  as 
required  b;   Executive  Order  12866,  the 
Regulator}'  Flexibility  Act  (5  U.S.C. 
601-612)."iind  the  Unfunded  Mandates 
Reform  Ac  of  1995  (Public  Law  104-4). 
Executive  i  )rder  12866  directs  agencies 
to  assess  a)  I  costs  and  benefits  of 
available  n  gulatory  alternatives  and, 
when  regu  ation  is  necessary,  to  select 
regulatory  ipproaches  that  maximize 
net  benefit:  (including  potential 
economic,  mvironmental.  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 

With  thii  final  rule,  FDA  is  adopting, 
without  ch  inge.  the  provisions  of  the 
interim  fin;  il  rule  published  in  the 
Federal  Re  ;ister  of  October  2,  2002.  The 
interim  fin;  .1  rule  amended  the 
regulation  i  uthorizing  a  health  claim  on 
the  relation  ship  between  beta-glucan 
soluble  fibe  r  from  whole  oat  sources  and 
reduced  ris  c  of  CHD  to  include  oatrim, 
the  soluble  fraction  of  alpha-amvlase 
hydrolyzed  oat  bran  or  whole  oat  flour 
with  a  beta  glucan  content  up  to  10 
percent  dw  3  and  not  less  than  that  of 
the  starting  material  (dwb).  We  assessed 
the  costs  and  benefits  of  the  interim 
final  rule  ir  that  Federal  Register 
document  ( 57  FR  61773  at  61781).  By 
now  reaffiri  ning  that  interim  final  rule. 
FDA  has  not  imposed  any  new 
requiremen  s.  There  are,  therefore,  no 
additional  c  osts  and  benefits  associated 
with  this  filial  rule. 


We  have 
implication 
required  by 
Act  (5  U.S.C 
significant 
substantial 
Regulatory 
agency  to  a 
that  would 
impact  of 

As  this 
changes  to 
analysis  inc 
does  not 
Accordingl 
rule  will  no 
economic 
number  of 
under  the 
further  ana 


Rc 


B.  Regulato  y  Flexibility  Analysis 

I  fxamined  the  economic 
of  this  final  rule  as 
the  Regulatory  Flexibility 
601-612).  If'arulehasa 
Economic  impact  on  a 
uimber  of  small  entities,  the 
lexibility  Act  requires  the 
r  alyze  regulatory  options 
1  ninimize  the  economic 
rule  on  small  entities, 
rule  does  not  make  any 
interim  final  rule  or  our 
uded  therein,  this  final  rule 
any  new  costs  on  firms. 
,  we  certifj'  that  this  final 
have  a  significant 
pact  on  a  substantial 
stnall  entities.  Therefore, 
gulatory  Flexibility  Act,  no 
•sis  is  required. 


the 
fii  al 
t  le 


im  )ose . 


in 


C.  Unfunded  J 

Section  2(  2( 
Mandates  R(  iform  Act  of  1995  (Public 


Mandates 
aj  of  the  Unfunded 


Law  104-4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
issuing  any  final  rule  that  may  result  in 
an  expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  in  any 
one  year  (adjusted  annually  for 
inflation).  The  Unfunded  Mandates 
Reform  Act  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  this  rule,  because  the  rule  is  not 
expected  to  result  in  any  1  year 
expenditure  that  would  exceed  SlOO 
million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  Si  13  million. 

V.  Paperwork  Reduction  Act 

FDA  concludes  that  the  labeling 
provisions  of  this  final  rule  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Rather,  the  food  labeling  health 
claim  on  the  association  between  oatrim 
and  reduced  risk  of  CHD  is  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  Government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
1320.3(c)(2)). 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  has  a 
preemptive  effect  on  State  law.  Section 
4(a)  of  the  Executive  order  requires 
agencies  to  "construe  *  *  *  a  Federal 
Statute  to  preempt  State  law  only  where 
the  statute  contains  an  express 
preemption  provision,  there  is  some 
other  clear  evidence  that  the  Congress 
intended  preemption  of  State  law,  or 
where  the  exercise  of  State  authority 
conflicts  with  the  exercise  of  Federal 
authority  under  the  Federal  statute." 
Section  403A  of  the  act  (21  U.S.C.  343- 
1)  is  an  express  preemption  provision. 
That  section  provides  that  "no  State  or 
political  subdivision  of  a  State  may 
directly  or  indirectly  establish  under 
any  authority  or  continue  in  effect  as  to 
any  food  in  interstate  commerce" 
certain  food  labeling  requirements, 
unless  an  exemption  is  provided  by  the 
Secretary  (and  by  delegation,  FDA). 
Relevant  to  this  final  rule,  one  such 
requirement  that  states  and  political 
subdivisions  may  not  adopt  is  "any 
requirement  respecting  any  claim  of  the 
type  described  in  section  403(r)(l)  of  the 
act  made  in  the  label  or  labeling  of  food 
that  is  not  identical  to  the  requirement 
of  section  403(r)  *  *  *"  (section 


403A(a)(5)  of  the  act  (21  U.S.C.  343- 
1(a)(5)).  Prior  to  the  effective  date  of  this 
rule  and  the  interim  final  rule  that 
preceded  it,  this  provision  operated  to 
preempt  States  from  imposing  health 
claim  labeling  requirements  concerning 
beta  glucan  soluble  fiber  from  oatrim 
and  reduced  risk  of  CHD  because  no 
such  requirements  had  been  imposed  by 
FDA  under  section  403  (r)  of  the  act. 
Under  this  final  rule  and  the  interim 
final  rule  that  preceded  it.  States  are 
preempted  from  imposing  any  health 
claim  labeling  requirements  for  beta- 
glucan  soluble  fiber  from  oatrim  and 
reduced  risk  of  CHD  that  are  not 
identical  to  those  required  by  these 
rules.  Section  403A(a)(5)  of  the  act 
displaces  both  state  legislative 
requirements  and  state  common-law 
duties.  Medtronic  v.  Lohr,  518  U.S.  470, 
503  (1996)  (Breyer,  J.,  concurring  in  part 
and  concurring  in  judgment);  id.  at  510 
(O'Connor,  J.,  joined  by  Rehnquist,  C.J., 
Scalia,  J.,  and  Thomas, }.,  concurring  in 
part  and  dissenting  in  part);  Cipollone  v. 
Liggett  Group,  Inc..  505  U.S.  504,  521 
(1992)  (plurality  opinion);  id.  at  548-49 
(Scalia,  J.,  joined  by  Thomas,  J., 
concurring  in  judgment  in  part  and  " 
dissenting  in  part).  Although  this  final 
rule  has  preemptive  effect  in  that  it 
would  preclude  States  from  adopting 
statues,  issuing  regulations  or  adopting 
or  enforcing  any  requirements  including 
state  tort-law  requirements,  about  beta- 
glucan  soluble  fiber  from  oatrim  and 
reduced  risk  of  CHD  that  are  not 
identical  to  the  provisions  of  the  interim 
final  rule  as  adopted  by  this  final  rule, 
this  preemptive  effect  is  consistent  with 
what  Congress  set  forth  in  Section  403A 
of  the  act. 

Section  4(e)  of  the  Executive  order 
provides  that  "when  an  agency  proposes 
to  act  through  adjudication  or 
rulemaking  to  preempt  State  law,  the 
agency  shall  provide  all  affected  State 
and  local  officials  notice  and  an 
opportunity  for  appropriate 
participation  in  the  proceedings." 
Similarly,  section  6(e)  of  the  Executive 
order  states  that  "to  the  extent 
practicable  and  permitted  by  law,  no 
agency  shall  promulgate  any  regulation 
that  has  federalism  implications  and 
that  preempts  state  law,  unless  the 
agency,  prior  to  the  formal  promulgation 
of  the  regulation  ***  consulted  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation."  This  requirement,  that  FDA 
provide  the  States  with  an  opportunity 
for  appropriate  participation  in  this 
rulemaking,  has  been  met.  FDA  sought 
input  from  all  stakeholders  through 
publication  of  the  interim  final  rule  in 
the  Federal  Register.  There  were  no 


comments  from  State  or  local 
government  entities  received. 

In  conclusion,  the  agency  believes 
that  it  has  complied  with  ail  of  the 
applicable  requirements  under  the 
Executive  order  and  has  determined  that 
the  preemptive  effects  of  this  final  rule 
are  consistent  with  Executive  Order 
13132. 

Vn.  References 

The  following  reference  has  been 
placed  on  display  at  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  The  Quaker  Oats  Co.  and  Rhodia, 
Inc.,  "Oatrim  (BETATRIM)  Health  Claim 
Petition,"  HCNl,  vol.  1,  Docket  No. 
OlQ-0313,  April  12,  2001. 
■  Accordingly,  the  interim  final  rule 
amending  21  CFR  101.81  that  was 
published  in  the  Federal  Register  of 
October  2,  2002  (67  FR  61773),  is 
adopted  as  a  final  rule  without  change. 

.    Dated:  July  21,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  03-19027  Filed  7-25-03;  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD1 3-03-008] 

RIN 1625-AAOO  ' 

Safety  Zones;  Annual  Fireworks 
Events  In  the  Captain  of  the  Port 
Portland  Zone,  Willamette  River, 
Portland,  OR 

agency:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Captain  of  the  Port 
Portland  will  begin  enforcing  the  safety 
zone  for  the  Oregon  Symphony  Concert 
Fireworks  Display  established  by  33 
CFR  165.1315  on  May  30,  2003.  The 
Captain  of  the  Port,  Portland,  Oregon,  is 
taking  this  action  to  safeguard  watercraft 
and  their  occupemts  from  safety  hazards 
associated  with  the  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  33  CFR  165.1315  will  be 
enforced  August  28,  2003  from  8:30 


p.m.  (PDT)  imtil  9:30  p.m.  (PDT).  A  rain 
date  is  scheduled  for  August  29. 
SUPPLEMENTARY  INFORMATION:  On  May 
30,  2003,  the  Coast  Guard  published  a 
final  rule  (68  FR  32366)  establishing 
safety  zones,  in  33  CFR  §  165.1315,  to 
provide  for  the  safety  of  vessels  in  the 
vicinity  of  fireworks  displays.  One  of 
these  fireworks  displays  is  the  Oregon 
Symphony  Concert  fireworks  display. 
The  safety  zone  covers  all  waters  of  the 
Willamette  River  bounded  by  the 
Hawthorne  Bridge  to  the  north, 
Marquam  Bridge  to  the  south,  and 
shoreline  to  the  east  and  west.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designee.  The  Captain  of  the  Port 
Portland  will  enforce  this  safety  zone  on 
August  28,  2003  from  8:30  p.m.  (PDT) 
until  9:30  p.m.  (PDT).  A  rain  date  is 
scheduled  for  August  29.  The  Captain  of 
the  Port  may  be  assisted  by  other 
federal,  state,  or  local  agencies  in 
enforcing  this  safety  zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  of  the  Port  Portland,  6767  N. 
Basin  Ave.,  Portland,  OR  97217  at  (503) 
240-9370  to  obtain  information 
concerning  enforcement  of  this  rule. 

Dated:  July  13,  2003. 
Paul  D.  lewell, 

Captain,  Coast  Guard,  Captain  of  the  Port. 
Portland. 
[FR  Doc.  03-19144  Filed  7-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  51 2 

[Docket  No.  NHTSA-02-12150;  Notice  2] 
RIN2127-AI13 

Confidential  Business  Information 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Final  rule 

SUMMARY:  This  document  amends  the 
regulation  on  Confidential  Business 
Information  to  simplify  and  update  the 
regulation  to  reflect  developments  in  the 
law  and  to  address  the  application  of 
the  regulation  to  the  early  warning 
reporting  regulation  issued  pursuant  to 
the  Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act. 

DATES:  This  rule  is  effective  on 
September  11,  2003.  If  you  wish  to 
submit  a  petition  for  reconsideration  of 


this  rule,  your  petition  must  be  received 
by  September  1 1 ,  2003 . 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
be  submitted  to:  Administrator,  Room 
5220,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  relating  to  procedures  under 
Part  512,  contact  Lloyd  Guerci  or  Otto 
Matheke.  For  questions  relating  to  the 
treatment  of  material  under  the  early 
warning  reporting  regulations,  contact 
Lloyd  Guerci  or  Michael  Kido.  For 
questions  relating  to  the  early  warning 
regulation  itself,  contact  Lloyd  Guerci  or 
Andrew  DiMarsico.  All  can  be  reached 
in  the  Office  of  the  Chief  Counsel  at  the 
National  Highway  Traffic  Safety 
Administration,  400  7th  Street  SW., 
Room  5219,  Washington,  DC  20590. 
They  can  be  reached  by  telephone  at 
(202) 366-5263. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  luiion,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

U.  Comments  Received 

III.  Overview  of  the  Comments 

rV.  Overview  of  the  Final  Rule 

V.  Specific  Provisions  of  Part  512 

A.  Subpart  A — General  Provisions 
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Types  of  Information  to  be 
Under  the  Early  Warning 


30,  2002.  NHTSA  published 
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sought  comment  on 
sjiould  create  a  series  of  class 
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not  to  cause  substantial  competitive 
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period  closed  on  July  1, 
agency  received  timely 
frpm  various  sectors  of  the 


automotive  industry,  including  vehicle 
manufacturers,  tire  manufacturers, 
supplier  and  equipment  manufacturers, 
and  other  interested  parties.  Comments 
were  received  from  the  following  trade 
associations:  the  Alliance  of  Automobile 
Manufacturers  (Alliance),  the 
Association  of  International  Automobile 
Manufacturers  (AIAM),  the  Rubber 
Manufacturers  Association  (RMA),  the 
Tire  Industry  Association  (TIA),  the 
Motor  and  Equipment  Manufactiu-ers 
Association  and  the  Original  Equipment 
Suppliers  Association  (MEMA/OESA), 
the  Automotive  Occupant  Restraints 
Council  (AORC),  the  Juvenile  Products 
Manufacturers  Association  (JPMA),  the 
Truck  Manufacturers  Association  (TMA) 
and  the  Motorcycle  Industry  Council 
(MIC).  Comments  were  received  also 
from  individual  manufacturers:  General 
Motors  North  America  (CM),  Cooper 
Tire  (Cooper),  Utilimaster,  Blue  Bird 
Body  Company  (Blue  Bird),  Bendix, 
Harley-Davidson  Motorcycle  Company 
(Harley-Davidson),  WABCO  North 
America  (WABCO).  Meritor- WABCO, 
and  Workhorse  Custom  Chassis 
(Workhorse).  Enterprise  Rent-A-Car 
Company  (Enterprise)  and  the 
Washington  Legal  Foundation  (WLF) 
also  filed  comments. 

On  October  17,  2002.  representatives 
of  Public  Citizen  met  with  the  agency 
and  requested  the  opportunity  to  file 
comments  three  months  after  the  closing 
of  the  comment  period.  As  was  noted  in 
a  memo  to  the  docket,  the  agency 
informed  Public  Citizen  that,  consistent 
with  its  longstanding  practice,  the 
agency  would  consider  late  filed 
comments  to  the  extent  possible.' 
Public  Citizen  filed  its  comments  on 
November  27,  2002. 

in.  Overview  of  the  Comments 

Most  of  the"comments  supported  the 
NPRM's  approach  to  make  Part  512 
easier  to  read  and  to  update  the 
substantive  description  of  what 
constitutes  confidential  business 
information  to  conform  to  developments 
in  the  law.  Many  commenters  expressed 
concern  over  the  number  of  copies  the 
agency  was  considering  requiring  to  be 


'  The  agency's  analysis  is  scheduled  to  begin 
promptly  after  the  comment  period  closes  and,  in 
general,  we  expect  all  comments  to  be  filed  within 
the  specified  period.  We  analyze  the  comments  and 
all  other  available  data  to  make  decisions  on  how 
to  shape  our  final  rules.  Allowing  commenters  to 
fde  late  provides  an  unfair  opportunity  to  critique 
the  comments  of  those  who  submitted  their 
comments  in  a  timely  manner.  In  some  rulemakings 
it  is  possible  to  consider  late  comments  without 
delaying  the  agency's  decision  making.  In  general, 
however,  we  only  consider  late  comments  to  the 
extent  they  are  filed  before  the  agency  has  made 
significant  progress  towards  the  next  step  in  the 
regulatory  process  and  to  the  extent  that  they 
critique  the  agency's  proposal. 


filed,  the  agency's  request  that  certain 
submitters  redact  personal  identifiers, 
and  various  other  aspects  of  the 
proposal.  Objections  were  also  raised  to 
the  concept  of  establishing  categories  of 
information  presumed  not  to  cause 
substantial  competitive  harm  if 
disclosed. 

The  majority  of  the  comments 
responded  to  the  agency's  request  that 
commenters  address  the  early  warning 
reporting  requirements,  which  were 
proposed  on  December  21,  2001.  See  66 
FR  66190.  Most  of  the  business  interests 
argued  that  the  TREAD  Act's  disclosure 
provision  in  49  U.S.C.  30166(m)(4)(C) 
created  a  categorical,  statutory 
exemption  for  information  submitted 
pursuant  to  the  early  warning  reporting 
regulations,  unless  the  Administrator 
makes  certain  findings  specified  in  49 
U.S.C.  30167(b).  This  position  was 
presented  with  the  most  detail  in  the 
comments  filed  by  the  RMA. 
-*    Many  of  the  comments  also  expressed 
substantive  concerns  that  the  early 
warning  data,  given  that  it  is  "raw"  and 
comprehensive  in  scope,  could  be 
misleading,  available  for  misuse,  and 
create  public  confusion.  Many  business 
interests  presented  arguments  as  to  why 
the  disclosure  of  specific  elements  of 
the  early  warning  data  would  be 
competitively  harmful  within  their 
particular  sections  of  the  motor  vehicle 
or  equipment  industry.  In  addition, 
many  commenters  expressed  concern 
that  the  public  disclosure  of  the  early 
warning  information  would  be  unfair  to 
those  companies  that  proactively  seek 
out  and  collect  customer  feedback  and 
field  data. 

The  Alliance  and  Public  Citizen  did 
not  adopt  the  view  that  the  TREAD  Act 
created  a  statutory  exemption  from 
disclosure.  Public  Citizen  and  the 
Alliance  agreed  with  much  of  the 
analysis  set  forth  in  an  internal 
departmental  memo,  dated  October  27, 
2000,  and  placed  into  the  public  docket 
on  March  6,  2001.  That  memo  expressed 
the  view  of  NHTSA 's  Chief  Counsel  that 
the  TREAD  Act's  disclosiu-e  provision 
did  not  create  a  statutory  categorical 
exemption  because  of  the  manner  in 
which  it  referenced  49  U.S.C.  30167(b). 
The  memo  concluded  that  the  provision 
instead  indicated  a  Congressional  intent 
that  NHTSA  determine  the 
confidentiality  of  the  early  warning 
reporting  data  in  the  same  manner  as  it 
treated  other  data  submitted  to  the 
agency;  i.e.,  under  Exemption  4  of  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  502(b)(4). 

The  Alliance  suggested  that,  in 
accordance  with  the  October  27,  2000 
memo,  the  agency  could  apply  either 
Exemption  4  (confidential  business 
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information)  or  Exemption  7 
(investigative  records),  and  fiuther 
argued  that  either  exemption  allows  the 
agency  to  retain  the  data  as  confidential. 
The  Alliance  asserted  that  Congress 
considered  the  early  warning  data  to  be 
pre-investigative  screening  information 
of  the  type  NHTSA  traditionally 
considers  part  of  its  internal  deliberative 
process,  and  intended  that  the 
information  be  confidential  until  such 
time  as  a  defect  investigation  is  opened. 
The  Alliance  contended  that  the  effect 
of  Section  30166(m)(4){C)  was  to  modify 
a  presumption  in  Section  30167(b) 
generally  favoring  disclosure. 

Public  Citizen  argued  that  the  TREAD 
Act  did  not  create  a  categorical, 
statutory  exemption  from  disclosure, 
and  that  a  class  determination  that 
information  does  not  presumptively 
create  competitive  harm  should  apply  to 
information  about  consumer 
complaints,  warranty  data  and  property 
damage  claims.  Public  Citizen  further 
contended  that  it  is  reasonable  to 
disclose  each  of  the  other  categories  of 
information  because  it  is  summary  data 
by  make  and  model  and  therefore,  in 
Public  Citizen's  view,  not  competitively 
harmful.  Public  Citizen  also  asserted 
that  reports  of  death  and  injuries  and 
field  reports  are  materials  prepared  as 
part  of  a  defect  investigation  and 
therefore  should  be  disclosed. 

IV.  Overview  of  the  Final  Rule 

In  the  NPRM,  we  proposed  changes  to 
part  512  that  were  designed  primarily  to 
simplify  and  improve  the  clarity  of  the 
regulation  and  to  update  specific 
sections  of  the  regulation  to  reflect 
current  case  law  and  legislation.  The 
proposal  was  intended  to  ensure  the 
efficient  processing  of  requests  for 
confidential  treatment  and  the  proper 
protection  for  sensitive  business 
information  received  bv  NHTSA. 

In  a  newly  captioned  Subpart  A,  the 
final  rule  includes  the  general 
provisions  that  establish  the  purpose, 
scope,  and  applicability  of  the 
regulation  governing  claims  for 
confidential  treatment,  and  that  define 
the  terms  used  in  the  regulation. 
Additionally,  the  final  rule  revises  the 
definition  of  confidential  business 
information  to  reflect  developments  in 
the  law. 

The  final  rule  addresses  the  number 
of  copies  to  be  submitted  to  the  agency 
when  information  is  claimed  to  be 
confidential.  The  following  must 
accompany  any  claim  for  confidentied 
treatment:  (1)  A  complete  copy  of  the 
submission,  (2)  a  copy  of  a  public 
version  of  the  submission  and  (3)  either 
a  second  complete  copy  of  the 
submission  or,  alternatively,  only  those 


portions  of  the  submission  containing 
the  material  relating  to  the  request  for 
confidential  treatment,  with  any 
appropriate  sections  within  the  pages 
marked  in  accordance  with  this  rule. 
Those  filing  comments  to  rulemakings 
must  additionally  submit  a  copy  of  the 
public  version  to  the  docket.  The 
submissions  must  also  be  marked  in 
accordance  with  this  final  rule. 

The  final  rule  has  eliminated  the 
requirement  that  submitters  redact 
personal  identifying  information  from 
their  submissions.  The  final  rule 
specifies  in  Subpart  B  the  manner  in 
which  information  submitted  to  NHTSA 
and  claimed  to  be  confidential  must  be 
marked  and  identifies  the  supporting 
documentation  that  must  accompany 
each  submission.  Each  page  containing 
information  claimed  to  be  confidential 
must  be  marked.  If  an  entire  page  is 
claimed  to  be  confidential,  the  markings 
must  indicate  this  clearly.  If  portions  of 
a  page  are  claimed  to  be  confidential, 
they  must  be  marked  by  enclosing  them 
within  brackets  "  [  ] . " 

The  final  rule  clarifies  issues  relating 
to  the  duty  to  amend  claims  for 
confidential  treatment.  It  also  provides 
that,  when  confidentiality  is  claimed  for 
information  obtained  by  the  submitter 
from  a  third  party,  such  as  a  supplier, 
the  submitter  is  responsible  for 
obtaining  from  the  third  party  the 
information  that  is  necessary  to  comply 
with  the  submission  requirements  of 
Part  512,  including  the  requirement  to 
submit  a  certificate  and  supporting 
information. 

We  have  decided  against  the  creation 
of  categories  of  information  presumed 
not  to  cause  substantial  competitive 
harm  for  a  variety  of  reasons,  including 
the  fact  that  such  a  presumption  is 
duplicative  of  existing  law.  Class 
determinations  are  intended  to  reduce 
or  eliminate  the  need  for  individual 
consideration  of  information  that,  by  its 
nature,  has  been  determined  to  cause 
substantial  competitive  harm  if  released. 
Class  determinations  alleviate  the 
unnecessary'  burden  of  filing  individual 
claims  for  confidential  treatment. 
Information  not  subject  to  one  of  the 
class  determinations  is  already 
presumed  to  be  publicly  available. 
Submitters  must  make  individual  claims 
relating  to  the  information  and  carrj'  the 
burden  of  showing  that  disclosure 
would  either  likely  cause  substantial 
competitive  harm  or,  if  the  information 
is  voluntarily  submitted,  that  it  is  not 
ordinarily  released  to  the  public. 

We  nonetheless  remain  concerned 
that  submitters  may  routinely  seek 
confidential  treatment  for  information 
the  agency  has  consistently  determined 
would  not  cause  competitive  harm  if 


released.  We  will  fake  appropriate 
action  to  discourage  those  who 
repeatedly  file  claims  for  confidential 
treatment  despite  our  consistent 
rejection  of  similar  requests. 

Consistent  with  the  analysis 
contained  in  the  October  27,  2000 
memo,  we  have  determined  that  Section 
30166(m)(4)(C)  of  the  TREAD  Act  did 
not  create  a  categorical  statutory 
exemption  pursuant  to  Exemption  3  of 
the  FOIA  applicable  to  all  early  warning 
reporting  information.  We  have  decided 
to  consider  the  confidentiality  of  early 
warning  reporting  information  pursuant 
to  Exemption  4  of  the  FOIA,  which 
exempts  confidential  business 
information  from  disclosure.  We  have 
created  a  series  of  class  determinations 
covering  those  portions  of  the  early 
v/arning  reporting  information  we  have 
determined  are  entitled  to  confidential 
treatment.  We  are  permitting  the 
information  in  these  classes  to  be 
submitted  and  given  confidential 
treatment  without  the  filing  of  a  part 
512  justification  and  the  accompanying 
certificate. 

V.  Specific  Provisions  of  Part  512 

A.  Subpart  A — General  Provisions 

The  agency  proposed  to  include  in 
Subpart  A  the  general  provisions  that 
establish  the  purpose,  scope,  and 
applicability  of  the  regulation  governing 
claims  for  confidential  treatment,  and 
ihat  define  the  terms  used  in  the 
regulation.  In  addition,  we  proposed  to 
revise  the  definition  of  confidential 
business  information  to  reflect 
developments  in  the  law. 

The  agency  did  not  receive  emy 
comments  objecting  to  these  portions  of 
the  regulation,  and  is  adopting  the 
proposed  changes  to  this  subpart 
without  modification. 

B.  Subpart  B — Submission 
Requirements 

The  agency  proposed  to  delineate  in 
Subpart  B  the  specific  requirements  that 
submitters  must  follow  when  they 
request  confidential  treatment  for 
materials  submitted  to  NHTSA.  The 
NPRM  described  the  information 
required  to  be  submitted  with  a 
confidentiality  request,  how  documents 
were  to  be  marked,  how  many  copies 
would  be  required,  where  materials 
were  to  be  submitted  and  what 
supporting  documentation  would  be 
needed.  The  comments  raised  no 
concerns  regarding  most  provisions 
contained  in  proposed  Subpart  B,  but 
several  commenters  objected  to  certain 
of  its  features. 
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1.  Copies  of  Submissions 
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f  reviously  provided  that 
4end  to  the  Chief  Counsel 
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confidential  treatment,  with  any 
appropriate  sections  within  the  pages 
marked  in  accordance  with  this  rule. 
Those  individuals  who  are  filing 
comments  to  rulemakings  must 
additionally  file  an  electronic  or  hard 
copy  of  the  public  version  to  the  docket. 
All  submissions  must  be  appropriately 
marked  in  accordance  with  this  final 
rule.  Information  for  which  the 
submitter  requests  confidential 
treatment  may  be  submitted 
electronically  or  in  an  electronic  format. 
Submitters  should  also  provide  any 
special  software  necessary  to  review  the 
submitted  materials. 

The  Chief  Counsel  will  distribute  the 
complete  copy  and  the  public  version  of 
the  material  to  the  program  office  for  its 
use,  and  will  use  the  additional  marked 
copy  or  set  of  material  to  evaluate  the 
claim  for  confidential  treatment.  This 
will  provide  the  program  office 
expeditiously  with  the  information 
necessary  for  program  activity  and 
ensure  that  the  program  office  is  aware 
of  which  material  is  claimed  to  be 
confidential  and  which  is  not.  This 
process  will  also  provide  the  Chief 
Coimsel  with  the  information  needed  to 
consider  the  claim  for  confidential 
treatment.  Generally,  this  will  simply  be 
the  material  for  which  confidential 
treatment  is  sought.  The  submitter  may 
also  include  any  additional  information 
it  wishes  the  Chief  Counsel  to  evaluate 
in  considering  the  claim. 

2.  Personal  Information 

The  agency  proposed  to  include  in 
Part  512  a  request  that  submitters 
remove  personal  information,  such  as 
names,  addresses  and  telephone 
numbers  of  consumers,  from  the 
redacted  version  of  submitted  materials, 
to  protect  the  privacy  of  individuals. 
The  agency's  policy  has  been  to  redact 
personal  identifiers  from  all  owner 
complaints  (whether  filed  directly  with 
the  agency  or  from  documents  obtained 
from  manufacturers  in  the  course  of  a 
defect  investigation)  before  placing 
them  on  the  public  record.  The  policy 
was  designed  to  encourage  the 
submission  of  information  by  protecting 
personal  privacy  concerns.  The  agency 
believes  that  consumers  may  be  less 
willing  to  make  complaints  if  their 
personal  contact  and  other  information 
are  made  publicly  available. 

In  Center  for  Auto  Safety  v.  National 
Highway  Traffic  Safety  Administration, 
809  F.  Supp.  148  (D.D.C.  1993),  the 
Center  for  Auto  Safety  sought  release  of 
the  names  and  addresses  of  consumers 
who  filed  complaints  directly  with  the 
agency.  The  court  analyzed  the  possible 
effects  of  disclosure,  balancing  the 
interests  of  the  individuals  filing 


complaints  with  the  asserted  public 
interest  in  obtaining  not  only  the 
substance  of  the  complaint,  which  was 
publicly  available,  but  also  the 
identities  of  those  filing  them.  The 
Court  ruled  that  the  privacy  of  the 
complainants  will  be  recognized  and 
protected  because  "there  is  no 
ascertainable  public  interest  of 
sufficient  significance  or  certainty  to 
outweigh  [a  complainant's  privacy] 
right"  that  would  justify  the  release  of 
this  personal  contact  information 
provided  by  consumers.  Id.  at  150. 
Thus,  the  court  upheld  the  agency's 
decision  not  to  release  the  names  of  and 
other  personal  information  about,  those 
voluntarily  providing  information  to  the 
agency.  2 

The  same  policy  concerns  apply  to 
personal  identifiers  on  copies  of 
information  submitted  by 
manufacturers.  The  judicially 
recognized  privacy  interest  in  protecting 
the  personal  identifiers  and  contact 
information  when  a  consumer 
complains  to  the  agency  is  at  least  as 
strong  when  applied  to  a  consumer  who 
complains  directly  to  the  company,  and 
is  in  all  likelihood  unaware  that  the 
company  may  be  required  to  send  that 
communication  to  the  government, 
which,  in  turn,  will  place  it  into  a 
publicly  accessible  file. 

Many  comments,  including  those 
from  TMA  and  the  Alliance,  objected  to 
the  proposed  requirement  that 
submitters  remove  personal 
information,  pointing  out  that  the  legal 
burden  of  reviewing  and  redacting 
personal  identifiers  lay  with  the  agency, 
not  with  the  private  submitters  of  the 
information.  TMA  also  argued  that 
relying  on  submitters  to  redact  the 
information  might  lead  to  inconsistent 
approaches  and  cause  confusion  over 
what  personal  identifiers  are  or  are  not 
redacted. 

In  light  of  the  comments,  we  have 
revised  the  proposed  regulation  to 
eliminate  this  requirement.  The  agency 
nonetheless  would  appreciate 
submissions,  in  addition  to  the 
complete  copy,  of  redacted  versions 
deleting  any  personal  identifiers  from 
any  companies  willing  to  provide  them. 


•    ^  Public  Citizen  expressed  opposition  to  the 
agency's  practice  nf  providing  a  release  option  on 
its  Vehicle  Owner  Questionnaires  to  allow  the 
agency  to  share  consumer  names  with 
manufacturers  hut  not  a  similar  release  option  with 
respect  to  advocacy  groups.  Manufacturers  have  a 
legal  obligation  to  investigate  vehicle  problems  and 
make  timely  defect  determinations.  The  release  of 
information  to  them,  with  the  owner's  permission, 
assists  in  their  performance  of  their  legal 
responsibilities  by  enabling  them  to  investigate 
reports  of  vehicle  problems.  Advocacy  groups  and 
other  members  of  the  public  have  no  such  statutory 
obligation. 
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3.  Stamp  Each  Page 

The  proposal  specified  the  manner  in 
which  information  submitted  to  NHTSA 
and  claimed  to  be  confidential  must  be 
marked,  and  identified  the  supporting 
documentation  that  must  accompany 
each  submission.  The  NPRM  intended 
to  continue  the  requirement  that  each 
page  containing  information  claimed  to 
be  confidential  be  marked  as  such.  The 
markings  would  indicate  if  an  entire 
page  was  claimed  to  be  confidential  or 
would  identify  with  brackets  any 
particular  portions  of  a  page  claimed  to 
be  confidential. 

This  proposal  was  intended  to  avoid 
misunderstanding  by  establishing  a 
system  through  which  companies  could 
provide  the  agency  with  clear  direction 
as  to  which  portions  of  the  pages  or 
docimients  were  claimed  to  be 
confidential.  To  allow  the  pages  with 
confidential  information  to  be  identified 
easily,  the  proposal  provided  also  that 
each  page  claimed  to  contain 
confidential  information  must  be 
numbered. 

The  RMA  claimed  that  the 
combination  of  this  feature  with  other 
parts  of  the  proposed  regulation  would 
create  an  unreasonable  burden  and 
violate  the  Paperwork  Reduction  Act. 
The  RMA  was  concerned  with  the 
combined  effect  of  presumably  requiring 
three  versions  of  the  same  information, 
stamping  each  appropriate  page  with 
the  word  "confidential,"  potentially 
redacting  personal  information,  and  the 
potential  application  of  all  the 
requirements  to  each  quarterly 
submission  of  the  early  warning 
reporting  information. 

As  noted  above,  we  have  made 
various  modifications  to  address  many 
of  these  concerns.  We  have  clarified  that 
we  did  not  intend  to  require  a  so-called 
third  version  of  each  submission,  have 
eliminated  the  proposal  to  require  the 
redaction  of  personal  identifiers,  and 
have  addressed  the  early  warning 
reporting  information  through  a  series  of 
class  determinations  covering  those 
portions  we  have  determined  are 
entitled  to  confidential  treatment  under 
Exemption  4  of  the  FOLA. 

In  sum,  we  believe  that  this  final  rule 
simplifies  the  process  for  submitting 
confidentiality  claims,  allows  for  the 
more  efficient  handling  of  those  claims 
within  the  agency  and  imposes  no 
additional  burden  on  those  submitting 
the  information.  The  final  early  warning 
reporting  regulation  likewise  clarified 
those  reporting  obligations  and,  we 
believe,  assuages  many  of  the  concerns 
raised  by  the  RMA. 

Those  providing  submissions 
electronically  must  either  separate  the 


material  that  is  confidential  from  that 
which  is  not,  or  find  an  alternative 
method  of  marking  those  pages  that  are 
confidential.  We  note  that  companies 
increasingly  are  supplying  information 
required  as  part  of  a  defect  or 
noncompliance  investigation  in 
electronic  formats. 

C.  Subpart  C — Additional  Requirements 

In  Subpart  C,  the  agency  proposed  to 
retain  additional  requirements  from  the 
existing  regulation  that  submitters  must 
follow  when  certain  circumstances 
apply.  The  NPRM  stated  that  we  did  not 
intend  to  change  these  requirements 
substantively,  only  to  clarify  the 
requirements  and  assemble  them  in  a 
single  subpart. 

"rne  requirements  contained  in  this 
portion  of  the  proposed  rule  covered 
such  issues  as  the  submitter's 
continuing  obligation  to  amend 
information  provided  in  support  of  a 
claim  for  confidential  treatment,  the 
manner  in  which  confidential  treatment 
is  to  be  claimed  for  multiple  items  of 
information  or  for  information 
submitted  by  a  third  party,  the  steps 
submitters  must  take  if  they  need  an 
extension  of  time  to  claim  confidential 
treatment,  and  the  consequences  for 
noncompliance  with  part  512. 

The  final  rule  includes  the 
requirement  that  submitters  specify 
with  their  claim  the  length  of  time  for 
which  confidential  treathient  is  sought. 
The  information  supporting  the 
confidentiality  request  must  include 
adequate  justification  for  the  time 
period  specified  in  the  claim. 

The  agency  did  not  receive  comments 
objecting  to  the  proposed  reorganization 
of  these  provisions  into  Subpart  C,  or  to 
most  of  the  specific  requirements 
contained  in  this  portion  of  the 
proposal.  Objections  were  raised, 
however,  regarding  two  provisions  of 
the  proposal: 

1.  Duty  To  Amend 

The  existing  regulation  provides  that 
submitters  of  information  "shall 
promptly  amend  supporting 
information"  justifying  a  claim  for 
confidential  treatment  "if  the  submitter 
obtains  information  upon  the  basis  of 
which  the  submitter  knows  that  the 
supporting  information  was  incorrect 
when  provided,  or  that  the  supporting 
information,  though  correct  when 
provided,  is  no  longer  correct  and  the 
circumstances  are  such  that  a  failure  to 
amend  the  supporting  information  is  in 
substance  a  knowing  concealment."  49 
CFR  512.4(i).  The  NPRM  proposed  to 
revise  this  language  to  provide  that 
submitters  "shall  promptly  amend  any 
information  under  §  512.4  of  this  part 


whenever  the  submitter  knows  or 
becomes  aware  that  the  information  was 
incorrect  at  the  time  it  was  provided  to 
NHTSA,  or  that  the  information, 
although  correct  when  provided  to 
NHTSA,  is  no  longer  correct." 

Several  comments,  including  those 
submitted  by  TMA  and  AIAM,  objected 
to  this  proposed  change  on  the  grounds 
that  it  would  impose  an  unreasonable 
burden  on  submitters  to  monitor 
submissions  constantly  in  order  to  avoid 
civil  penalties.  Workhorse  expressed 
concern  that,  by  removing  the  "knowing 
concealment  "  standard,  the  rule  would 
subject  submitters  to  civil  penalties 
based  on  "constructive  knowledge." 
Business  interests  urged  the  agency  not 
to  adopt  the  proposed  changes.  Public 
Citizen,  on  the  other  hand,  considers  the 
"knowing  concealment"  standard  "too 
weak"  and  believes  it  allows  situations 
in  which  materials  that  are  no  longer 
confidential  receive  continued 
protection  "long  after  the  conditions 
justifying  its  confidentiality  have  been 
removed." 

We  note  that  the  agency  requires  the 
submitter  to  identify  the  length  of  time 
for  which  confidential  treatment  is 
sought.  The  agency  will  evaluate  these 
requests  when  determining  whether  to 
grant  confidential  treatment  and  will 
release  information  once  the  time  period 
for  which  confidential  treatment  is 
granted  has  lapsed.  If  the  time  period 
between  the  grant  and  the  possible 
disclosure  is  long,  the  agency  may  seek 
reconfirmation,  with  appropriate 
support,  that  the  information  remains 
confidential. 

The  comments  show  that  the 
proposed  language  could  impose 
substantial  and  unnecessary  burdens  on 
submitters  to  monitor  information 
previously  submitted  to  the  agency 
without  providing  additional  benefit, 
since  the  agency  is  able  to  monitor  the 
time  for  which  confidential  treatmetit  is 
granted  and  is  able  to  reassess  a 
confidentiality  grant  should  the 
information  be  requested.  Accordingly, 
we  have  revised  the  final  rule  to  clarify 
that  the  duty  to  amend  relates  to  the 
supporting  information  submitted  to 
justify'  the  claim  for  confidential 
treatment,  not  to  the  substance  of  the 
reported  information  itself  In  addition, 
we  have  revised  the  rule  further  so  that, 
as  before,  the  duty  to  amend  is  triggered 
only  when  circumstances  are  such  that 
a  failure  to  amend  the  supporting 
information  would  constitute  a  knowing 
concealment. 

2.  Third  Parties 

In  the  NPRM,  the  agency  proposed 
that,  when  confidentiality  is  claimed  for 
information  obtained  by  the  submitter 
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from  a  third  party,  such  as  a  supplier, 
the  submift(  r  is  responsible  for 
obtaining  fri  »m  the  third  part\'  the 
information  that  is  necessary  to  comply 
with  the  requirements  of  this  regulation, 
including  th  e  requirement  to  submit  a 
certificate  o  confidentiality. 

The  agenc  y  received  several 
comments,  <  11  from  suppliers,  raising 
questions  cc  ncerning  this  aspect  of  the 
agency's  prt  posal.  MEMA/OESA, 
AORC.  Bene  ix.  and  WABCO,  among 
others.  argu(  id  that  they  should  have  the 
opportunity  to  request  confidentiality 
directly  witl  i  respect  to  information  that 
they  submit  to  their  customers,  and 
should  be  al  le  to  deal  directly  with  the 
agency  regai  ding  information  that  is  not 
available  to  he  original  submitter. 

The  agenc  v  believes  these  comments 
reflect  a  mis  inderstanding  of  the 
proposed  re  ulation.  The  proposed 
regulation  w  ould  not  prevent  suppliers 
from  submit  ing  information  to  the 
agency  or  se  ?king  confidential  treatment 
directly.  This  provision  of  the  NPRM 
merely  prov  ded  that  if  a  person  submits 
information  that  was  obtained  from  a 
third  party  (;  uch  as  an  automobile 
manufacturfir  submitting  information 
obtained  fro;  n  a  supplier,  a  supplier 
submitting  information  obtained  from  a 
vehicle  man  ifacturer.  a  contractor 
submitting  information  obtained  from  a 
subcontractf  r,  or  a  similar  situation 
involving  vv  loUy  different  parties),  and 
if  the  submil  ter  seeks  confidential 
treatment  foi  the  information,  it  must 
obtain  adeqi  ate  supporting 
documentatian  to  justif\'  the  claim.  For 
example,  it  r  lay  be  appropriate,  or  even 
necessary,  tc  obtain  and  submit  a 
Certificate  ir  Support  of  the  Request  for 
Confidential  ty  that  was  prepared  by  the 
entity  from  v  hich  the  information  was 
obtained.  In  he  absence  of  adequate 
supporting  ii  iformation,  the  agency  will 
have  no  chote  but  to  make  the 
information 
provision  of 
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D.  Subpart  L  — Agency  Determination 
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The  majority  of  the  comments  related 
to  the  submission  and  protection  of 
early  warning  reporting  information,  but 
a  few  additional  issues  were  also 
addressed: 

l.Time  To  Request  Reconsideration  or 
To  Respond  When  a  FOIA  Request  Is 
Pending 

Part  512  previously  provided  that,  if 
a  request  for  confidential  treatment  is 
denied  in  whole  or  in  part,  the  agency 
would  inform  the  submitter  of  its  right 
to  petition  for  reconsideration  of  the 
denial  within  ten  working  days  after 
receiving  notice  of  the  agency's 
decision.  The  NPRM  proposed  no 
changes  to  this  aspect  of  the  rule.  A 
number  of  comments,  primarily  from 
smaller  businesses,  requested  that  this 
period  of  time  be  extended. 

Blue  Bird,  for  example,  asserted  that 
small-to  medium-sized  companies 
should  have  "the  opportunity  to 
undertake  the  type  of  expanded  review 
which  the  Company  would  need  in 
cases  where  it  must  fully  consider  and 
present  all  possible  arguments  and 
justifications  to  protect  what  [it 
considers  to  be]  proprietary, 
competitively  sensitive  information."  In 
addition,  MEMA/OESA  asserted  that 
"requests  for  reconsideration  where 
sensitive  company  documents  are 
otherwise  at  risk  will  often  require  the 
input  of  many  company  employees 

*  *   *  [and  thati  the  ten-day  period 
under  the  current  and  proposed  rules 

*  *   *  provides  insufficient  time." 
These  comments  reconunended  that  the 
period  of  time  should  be  extended  from 
10  working  days  to  20  working  days  or 
30  calendar  days. 

Upon  consideration  of  the  difficulties 
faced  by  small  companies  (Blue  Bird) 
and  the  potential  need  to  coordinate 
responses  with  widely  dispersed 
employees  (MEM.^/OESA),  the  agency 
has  decided  to  adopt  the  commenters' 
request  to  extend  the  period  of  time  to 
request  reconsideration  of  denials  of 
confidential  treatment  rendered  by  the 
agency,  from  ten  working  days  to  twenty 
working  days. 

In  related  comments,  citing  sections 
512.22  and  512.23  of  the  regulation, 
which  appear  in  Subpart  E  and  relate  to 
modifications  of  confidentiality 
decisions  and  the  public  release  of 
confidential  information  under  certain 
limited  circumstances,  the  WLF 
reconunended  that  "the  agency  should 
(njever  give  less  than  ten  (10)  day 
advance  notice  to  [a]  company  before 
releasing  business  documents." 
Although  not  specifically  raised  in  any 
other  comments,  the  agency  notes  that 
several  portions  of  part  512  provide 
submitters  of  information  with  ten 


working  days  within  which  to  seek 
review  of  agency  decisions. 

For  example,  if  a  petition  for 
reconsideration  is  denied  in  whole  or  in 
part  under  Section  512.19  (also  in 
subpart  D),  or  if  the  agency  determines 
that  an  earlier  determination  of 
confidentiality  should  be  modified 
under  section  512.22  or  that  information 
previously  determined  or  claimed  to  be 
confidential  will  be  disclosed  under 
section  512.23  (in  subpart  E),  the 
submitter  is  advised  that  the 
information  will  be  made  available  to 
the  public  not  less  than  ten  working 
days  after  the  date  on  which  notification 
of  the  agency's  action  is  received. 

The  reasons  that  support  an  extension 
from  ten  working  days  to  twenty 
working  days  for  requesting 
reconsideration  also  justify  the 
extension  of  these  other  time  periods. 
Nonetheless,  while  we  are  revising  the 
regulations  to  provide  a  period  of 
twenty  working  days,  rather  than  ten,  in 
each  of  the  sections  referenced  above, 
we  are  reserving  the  right  to  shorten 
these  periods  when  the  agency  finds  it 
to  be  in  the  public  interest. 

WLF  asserted  that  the  NPRM  would 
provide  "an  inadequate  amount  of  time 
to  businesses  to  review  and  respond  to 
FOIA  requests  submitted  to  the  [agency] 
by  third  parties,"  and  recommended 
that  the  agency  "provide  the  third-party 
FOIA  request  to  the  affected  business 
within  three  (3)  business  days  after 
receiving  if  *   *   *  [and]  copies  of  all 
correspondence  between  the  agency  and 
the  FOIA  requester." 

The  agency  notes  that  while  the 
WLF's  comments  asserted  that  they 
concern  notice  to  businesses  upon  the 
agency's  receipt  of  a  FOIA  request  for 
the  information,  the  sections  of  the 
NPRM  that  WLF  cites  do  not  relate  to 
these  circumstances.  Moreover,  the 
agency  does  not  believe  that  additional 
notice  to  submitters  is  needed  at  the 
time  a  FOIA  request  is  received.  Unlike 
many  other  Federal  agencies,  NHTSA 
does  not  wait  until  it  has  received  a 
FOIA  request  before  asking  a  submitter 
to  justify  the  withholding  of 
information.  Instead,  NHTSA's 
regulation  provides  that  submitters  must 
support  their  claims  for  confidential 
treatment  at  the  time  of  submission.  See 
49  CFR  512.4.  The  agency  would  not 
expect,  nor  would  we  welcome,  any 
additional  materials  from  a  submitter 
simply  because  a  FOIA  request  has  been 
filed.  If  a  submitter  disagrees  with  the 
agency's  confidentiality  determination 
(whether  or  not  it  is  made  in  the  context 
of  a  FOIA  request),  it  can  then  request 
reconsideration.  Therefore,  there  is  no 
need  to  notify  submitters  if  a  FOIA 
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request  is  received  by  the  agency  for 
submitted  information. 

2.  Whether  Voluntarily  Submitted 
Materials  Should  Be  Retiuned 
Following  a  Denial  of  a  Confidentiality 
Request 

Bendix  suggested  that  Section  512.18 
should  be  amended  to  "clarify"  that 
information  voluntarily  provided  to  the 
agency  subject  to  a  claim  for 
confidential  treatment  should  be 
returned  to  the  submitter  if  the  agency 
denies  the  request  for  confidential 
treatment.  Such  information  may  be 
submitted  as  part  of  a  rulemaking, 
research  activity  or  a  request  for 
interpretation  of  our  statutes  and 
regulations. 

We  note  that  the  Federal  Records  Act 
imposes  limitations  on  the  agency's 
ability  to  return  information  voluntarily 
submitted  to  the  agency.  That  Act 
mandates  the  maintenance  and 
preservation  of  federal  records.^  It  does 
not  contemplate  the  return  of  records  to 
individual  submitters.  Those  providing 
technical  or  market  information  as  part 
of  a  rulemaking  or  in  connection  with 
the  agency's  research  activity  do  so 
voluntarily  and  with  knowledge  of  the 
standards  applicable  to  the  treatment  of 
the  data.  Further,  we  believe  we  can 
respond  to  interpretation  requests  while 
maintaining  the  confidentiality  of  any 
information.  Accordingly,  we  are  not 
adopting  this  suggestion. 

3.  Class  Determinations 

The  NPRM  proposed  no  specific 
changes  to  the  already  established  class 
determinations  applicable  to 
information  found  to  cause  substantial 
competitive  harm  if  released.  Appendix 
B  to  part  512  currently  contains  three 
such  determinations.  These  classes  are 
blueprints  and  engineering  drawings 
(under  certain  circumstances),  future 
specific  model  plans,  and  anticipated 
vehicle  or  equipment  production  or 
sales  figures  (in  some  cases,  for  limited 
periods  of  time). 

The  NPRM  sought  comment  with 
regard  to  whether  the  agency  should 
also  consider  the  establishment  of  class 


'The  Act  defines  a  "federal  record"  as  consisting 
of  "all  books,  papers,  maps,  pfiotographs.  machine 
readable  materials,  or  other  documentarv  materials, 
regardless  of  physical  form  or  characteristics,  made 
or  received  by  an  agency  of  the  United  States 
(tovornment  under  Federal  law  or  in  connection 
with  the  transaction  of  public  business  and 
preserved  or  appropriate  for  preservation  by  that 
agency  or  its  legitimate  successor  as  evidence  of  the 
organization,  functions,  policies,  decisions, 
procedures,  operations,  nr  other  activities  of  the 
Government  or  because  of  the  informational  value 
of  data  in  them."  44  U.S.C.  3301.  The  disposal  of 
these  records  is  governed  by  44  U.S.C  3314  and 
related  provisions  of  the  Act.  See  44  U.S.C.  3302, 
ft  seg. 


determinations  applicable  to  categories 
of  information  that  presumptively 
would  not  cause  substantial  competitive 
harm  if  released.  The  proposal 
suggested  that  such  class 
determinations,  if  established,  would  be 
applicable  only  to  compelled 
information.  The  agency  did  not  intend 
that  any  such  class  determinations 
would  be  applicable  to  information 
voluntarily  submitted  to  the  agency. 
Such  information  is  subject  to 
disclosure  under  a  different  legal 
standard  and  only  upon  a  showing  that 
the  company  customarily  discloses  the 
information  to  the  public. 

We  have  decided  against  the  creation 
of  class  determinations  trying  to  address 
categories  of  information  the  release  of 
which  would  be  presumed  not  to  cause 
substantial  competitive  harm.  Such 
class  determinations  are  unnecessary 
because  all  data  the  agency  requires  to 
be  submitted  is  already  presumptively 
subject  to  disclosure  under  FOIA  unless 
shown  to  be  subject  to  a  FOIA 
exemption  or  covered  by  a  class 
determination.  Class  determinations 
merely  set  forth  those  categories  in 
which  it  is  unnecessary  to  make 
individual  submissions  regarding  the 
release  of  data  that  by  its  very  nature 
would  cause  substantial  competitive 
harm  or  impair  the  Government's  ability 
to  obtain  the  iiiformation  in  the  future. 
In  addition,  we  have  concluded  that 
some  of  the  areas  we  posed  as 
candidates  for  such  treatment,  such  as 
testing  conducted  pursuant  to  "known" 
procedures,  would  require  specific 
evaluation,  thus  rendering  the  class 
determination  futile. 

We  nonetheless  remain  concerned 
that  submitters  may  routinely  seek 
confidential  treatment  for  information 
the  agency  has  consistently  determined 
would  not  cause  competitive  harm  if 
released.  We  will  take  appropriate 
action  to  discourage  those  who 
repeatedly  file  claims  for  confidential 
treatment  despite  our  consistent 
rejection  of  similar  requests. 

E.  Subpart  E — Agency  Treatment  of 
Information 

In  Subpart  E,  the  proposal  described 
the  marmer  in  which  information 
claimed  to  be  confidential  would  be 
treated  by  the  agency.  The  proposal 
intended  to  continue  the  practice  of 
providing  that  any  information 
identified  and  claimed  to  be 
confidential  would  be  protected  from 
disclosure  by  the  agency  pending  an 
agency  decision,  and  would  continue  to 
be  treated  confidentially  as  if  the 
submitter's  request  for  confidential 
treatment  were  granted,  except  under 
certain  limited  circumstances. 


The  Alliance  suggested  that  the  final 
rule  should  explicitly  state  that 
information  claimed  to  be  confidential 
would  remain  confidential  pending  the 
agency's  administrative  determination 
that  the  information  is  not  entitled  to 
confidential  treatment.  The  NPRM 
expressly  proposed  such  protection 
during  the  administrative 
reconsideration  process:  "Upon  receipt 
of  a  timely  petition  for  reconsideration 
*   *   *  the  submitted  information  will 
remain  confidential,  pending  a 
determination  regarding  the  petition." 
The  Alliance  also  suggested  an  express 
regulatory  provision  maintaining  the 
confidentiality  of  material  pending  any 
judicial  review  of  the  agency's  final 
administrative  action  regarding 
confidential  treatment. 

The  agency  will  continue  to  treat  as 
confidential  any  information  that 
remains  subject  to  an  administrative 
review.  This  includes  both  the  initial 
determination  and  the  agency's 
response  to  any  petition  for 
reconsideration.  The  agency  declines, 
however,  to  adopt  the  Alliance's 
suggestion  that  we  continue 
automatically  to  treat  such  information 
as  confidential  pending  judicial  review. 
The  agency  will  make  the  information 
publicly  available,  consistent  with  its 
administrative  decision,  unless  ordered 
otherwise  by  a  court  of  competent 
jurisdiction.  We-recognize  that  if  w6 
were  to  make  information  available 
immediately  following  the  denial  of  a 
petition  for  reconsideration,  it  would 
obviate  the  submitters'  right  to  judicial 
review.  Accordingly,  the  regulation  will 
provide  that  the  agency  will  allow  the 
submitter  twenty  working  days  within 
which  to  obtain  a  court  order  (e.g., 
through  a  temporary  restraining  order) 
requiring  the  agency  to  maintain  the 
confidentiality  of  information  pending 
judicial  review.  We  have  chosen  twenty 
working  days  to  be  consistent  with  the 
other  lime  periods  incorporated  into 
this  final  rule.  We  also  recognize  that, 
while  the  basis  and  arguments  for  the 
confidentiality  claim  should  have  been 
fully  developed  by  the  time  a  submitter 
seeks  judicial  review  of  our 
determination,  additional  work  may  be 
necessary  before  a  lawsuit  is  filed.  In  the 
absence  of  a  judicial  order  to  the 
contrary,  information  we  have 
determined  is  not  entitled  to 
confidential  treatment  will  be  placed 
into  the  public  record  twenty  working 
days  after  receipt  of  the  agency's 
decision  on  reconsideration.  As  in  other 
contexts,  we  reserve  the  right  to  shorten 
this  period  if  we  find  that  it  is  in  the 
public  interest  to  do  so. 

The  proposal  also  provided  that  a 
grant  of  confidentiality  may  be  modified 
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under  certaid  circumstances,  including 
newly  discovjered  or  changed  facts,  a 
change  in  applicable  law.  a  change  in  a 
class  determiiation,  or  a  flnding  that  the 
prior  determi  nation  was  erroneous. 

The  propo!  al  further  incorporated 
certain  statut  sry  provisions  under 
which  inforn  ation  that  has  been 
claimed  or  determined  to  be  entitled  to 
confidential  1  reatment  may  nonetheless 
be  publicly  released  in  some  situations, 
including  reliiases  made  to  Congress, 
pursuant  to  a  court  order,  to  the 
Secretary  of  1  ransportation  or  to  other 
Executive  age  ncies  in  accordance  with 
applicable  lai  \r,  with  the  consent  of  the 
submitter,  an^  1  to  contractors  (subject  to 
certain  condi  ions). 

The  agency  s  existing  regulation  also 
listed  three  a(  ditional  situations  under 
which  inform  ation  determined  to  be 
confidential  r  lay  nonetheless  be 
disclosed  to  t  le  public.  The  proposed 
rule  explaine(  I  that  the  Cost  Savings  Act 
and  the  Vehic  le  Safety  Act  have  been 
repealed  and  heir  pertinent  provisions 
have  been  coc  ified  under  title  49  of  the 
United  States  Code.  Accordingly,  the 
NPRM  proposed  to  modify  part  512  in 
a  maimer  com  listent  with  these  statutory 
changes.  We  a  re  adopting  these 
revisions. 

VT.  Early  War  ning  Reporting 
Information 

The  NPRM  jought  public  comment  on 
how  the  agent  y  should  handle  the  data 
to  be  submitte  d  under  the  new  early 
warning  repotting  regulation.  Although 
the  final  rule  prescribing  the  early 
warning  reporting  requirements  had  not 
yet  been  issued,  the  agency  received 
numerous  coimments  with  regard  to  that 
data. 

Some  business  interests  argued  that 
the  TREAD  A(|t  itself  prohibits  the 
disclosure  of  any  early  warning 
reporting  information  under  Exemption 
3  of  the  Freedom  of  Information  Act 
(FOIA).  Other$  argued  that  Exemption  4 
of  the  FOIA,  abplicable  to  confidential 
business  information,  governs  whether 
the  information  should  be  disclosed.  All 
business  interests  contended  that 
release  of  the  aarly  warning  data  is 
likely  to  cause!  substantial  competitive 
harm  and  manjy  pointed  out  that 
disclosiue  is  Iflcely  to  impair  the 
agency's  abilitV  to  obtain  the  material  in 
the  future.  Pul  lie  Citizen,  while 
agreeing  that  E  xemption  4  is  applicable, 
argued  that  all  the  data  should  be 
released  becaiise  it  is  summary  in 
nature,  is  important  to  the  identification 
of  potential  defects  and  is  often  released 
in  the  course  o  f  individual  defect 


determination) 
As  the  Court 


of  Appeal  for  the  District 
of  Columbia  Circuit  recently  noted,  the 


Freedom  of  Information  Act  is  premised 
on  public  access  to  information  within 
enumerated  bounds  ensiuring  that  the 
government's  proper  functions  are  not 
impeded: 

"Public  access  to  government  documents" 
is  the  "fundamental  principle"'-that  animates 
FOIA.  John  Doe  Agency  v.  John  Doe  Corp., 
493  U.S.  146,  151  (1989).  "Congress 
recognized,  however,  that  public  disclosure 
is  not  always  in  the  public  interest."  CIA  v. 
Sims.  471  U.S.  159,  166-67  (1985). 
Accordingly,  FOIA  represents  a  balance 
struck  by  Congress  between  the  public's  right 
to  know  and  the  government's  legitimate 
interest  in  keeping  certain  information 
confidential.  John  Doe  Agency,  493  U.S.  at 
152.  To  that  end.  FOIA  mandates  disclosure 
of  government  records  unless  the  requested 
information  falls  within  one  of  nine 
enumerated  exemptions,  see  5  U.S.C.  552(b). 
While  these  exemptions  are  to  be  "narrowly 
construed,"  FBI  v.  Abramson.  456  U.S.  615, 
630  (1982),  courts  must  not  fail  to  give  them 
a  "meaningful  reach  and  application,"  John 
Doe  Agency,  493  U.S.  at  152.  The 
government  bears  the  burden  of  proving  that 
the  withheld  information  falls  within  the 
exemptions  it  invokes.  5  U.S.C.  552(a)(4)(b). 

See  Center  for  National  Security 
Studies,  et.  al.  v.  U.S.  Department  of 
Justice,  331  F.3d  918  (D.C.  Cir.  2003). 

We  have  determined  that  the 
confidentiality  of  the  early  warning 
submissions  should  be  reviewed  under 
Exemption  4  of  FOIA  relating  to 
confidential  business  information. 
Below  we  briefly  set  forth  the  early 
warning  reporting  requirements  and  the 
arguments  made  in  favor  and  against 
disclosure.  We  then  apply  the  principles 
set  forth  in  National  Parks  &■ 
Conservation  Ass'n  v.  Morton  [National 
Parks),  498  F.2d  765  (D.C.  Cir.  1974), 
and  its  progeny  to  each  element  of  the 
early  warning  reporting  information. 

A.  Summary  of  the  Early  Warning 
Reporting  Requirements 

The  bulk  of  the  early  warning 
reporting  requirements  apply  to  larger 
manufacturers  of  motor  vehicles,  and  all 
meuiufacturers  of  child  restraint  systems 
and  tires  (see  49  CFR  part  579).  In 
general,  vehicle  manufacturers  must 
submit  quarterly  reports  with  regard  to 
the  following  categories  of  vehicles,  if 
they  produce  500  or  more  vehicles  of  a 
category  aimually:  light  vehicles, 
medium-heavy  vehicles  and  all  buses, 
trailers,  and  motorcycles.  The  reporting 
information  required  of  these 
manufacturers  is  summarized  below: 

•  Deaths.  These  manufacturers  must  report 
certain  specified  information  about  each 
incident  involving  a  death  that  occurred  in 
the  United  States  that  is  identified  in  a  claim 
(as  defined)  against  and  received  by  the 
manufacturer.  They  must  also  report 
information  about  incidents  involving  a 
death  in  the  United  States  that  is  identified 


in  a  notice  received  by  the  manufacturer 
alleging  or  proving  that  the  death  was  caused 
by  a  possible  defect  in  the  manufacturer's 
product.  Finally,  they  must  report  on  each 
death  occurring  in  foreign  countries  that  is 
identified  in  a  claim  against  the  manufacturer 
involving  the  manufacturer's  product,  or  one 
that  is  identical  or  substantially  similar  to  a 
product  that  the  manufacturer  has  offered  for 
sale  in  the  United  States. 

•  Injuries.  These  manufacturers  must 
report  certain  specified  information  about 
each  incident  involving  an  injury  that 
occurred  in  the  United  States  that  is 
identified  in  a  claim  against  and  received  by 
the  manufacturer,  or  that  is  identified  in  a 
notice  received  by  the  manufacturer  which 
notice  alleges  or  proves  that  the  injury  was 
caused  by  a  possible  defect  in  the 
manufacturer's  product. 

•  Property  damage.  These  manufacturers 
(other  than  child  restraint  system 
manufacturers)  must  report  the  numbers  of 
claims  for  property  damage  that  occurred  in 
the  United  States  that  are  related  to  alleged 
problems  with  certain  specified  components 
and  systems,  regardless  of  the  amount  of 
such  claims. 

•  Consumer  complaints.  These 
manufacturers  (other  than  tire  manufacturers) 
must  report  the  numbers  of  consumer 
complaints  they  receive  that  are  related  to 
problems  with  certain  specified  components 
and  systems  that  occurred  in  the  United 
States.  Manufacturers  of  child  restraint 
systems  must  report  the  combined  number  of 
such  consumer  complaints  and  warranty 
claims,  as  discussed  below. 

•  Warranty  claims  information.  These 
manufacturers.must  report  the  number  of 
warranty  claims  (adjustments  for  tire 
manufacturers),  including  extended  warranty 
and  good  will,  they  receive  that  are  related 

to  problems  with  certain  specified 
components  and  systems  that  occurred  in  the 
United  States.  As  noted  above,  manufacturers 
of  child  restraint  systems  must  combine  these 
with  the  number  of  reportable  consumer 
complaints. 

•  Field  reports.  These  manufacturers  (other 
than  tire  manufacturers)  must  report  the  total 
number  of  field  reports  they  receive  from  the 
manufacturer's  employees,  representatives, 
and  dealers,  and  from  fleets,  that  are  related 
to  problems  with  certain  specified 
components  and  systems  that  occurred  in  the 
United  States.  In  addition,  manufacturers 
must  provide  copies  of  certain  field  reports 
received  from  their  employees, 
representatives,  and  fleets,  but  are  not 
required  to  provide  copies  of  reports  received 
from  dealers. 

•  Production.  These  manufacturers  must 
report  the  number  of  vehicles,  child  restraint 
systems,  and  tires,  by  make,  model,  and 
model  year,  during  the  reporting  period  and 
the  prior  nine  model  yeau^  (prior  four  years 
for  child  restraint  systems  and  tires). 

In  addition,  these  manufacturers  must 
submit  to  the  agency,  on  a  one-time 
basis,  historical  data  relating  to  the 
number  of  warranty  claims/adjustments 
and  field  reports  for  each  calendar 
quarter  during  the  three-year  period 
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from  July  1,  2000  through  June  30, 
2003." 

Smaller  manufacturers  (as  defined  in 
the  early  warning  rule),  and 
manufacturers  of  original  motor  vehicle 
equipment  or  replacement  equipment 
other  than  child  restraint  systems  and 
tires,  are  required  to  submit  reports 
containing  information  about  claims 
and  notices  of  deaths  allegedly  caused 
by  their  products,  but  are  not  required 
to  submit  other  information. 

B.  Application  of  the  FOIA  to  the  Early 
Warning  Reporting  Program 

The  TREAD  Act's  disclosure 
provision  applies  to  information 
provided  under  49  U.S.C.  30166{m), 
which  was  added  to  the  Vehicle  Safety 
Act  in  the  aftermath  of  hearings  held  in 
connection  with  NHTSA's  investigation 
of  Firestone  ATX  and  Wilderness  AT 
tires.  That  statutory  section  mandates 
that  the  agency  initiate  a  rulemaking  "to 
establish  early  warning  reporting 
requirements  for  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
to  enhance  the  Secretary's  ability  to 
carry  out  the  provisions  of  this  chapter." 
49  U.S.C.  30166(m)(l). 

Section  30166(m)(3)  sets  forth  the 
type  of  information  Congress  expected 
the  rulemaking  to  include.  Congress 
specifically  directed  the  agency  to 
require  the  submission  of  information 
relating  to  repair  and/or  replacement 
campaigns.  The  Act  provides  for  the 
submission  of  data  on  claims  submitted 
to  the  manufacturer  for  serious  injuries 
(including  death)  and  aggregate 
statistical  data  on  property  damage  from 
alleged  defects  in  a  motor  vehicle  or  in 
motor  vehicle  equipment  that  may  assist 
in  the  identification  of  defects.  49  U.S.C. 
30166(m)(3){A}.  Congress  also 
specifically  provided  for  manufacturers 
to  submit  information  relating  to  claims 
of  death  or  serious  injury  alleged  to  be 
caused  by  a  defect  where  the 
manufacturer  receives  actual  notice.  49 
U.S.C.  30166(m){3)(C). 

Congress  recognized  that  additional 
types  of  information  may  be  useful  to 
the  agency  in  carrying  out  its  mission  to 
identify  safety  related  defects.  In 
Section  30166(m)(3)(B),  Congress  gave 
the  agency  the  authority  to  mandate  the 
submission  of  "other  data"  in  addition 
to  the  information  described  above  "to 
the  extent  that  such  information  may 
assist  in  the  identification  of  defects 
related  to  motor  vehicle  safety  in  motor 
vehicles  and  motor  vehicle  equipment 
in  the  United  States."  Pursuant  to  that 


authority,  NHTSA's  early  warning 
reporting  rule  requires  the  submission 
of  information  relating,  among  others,  to 
warranty  claims,  field  reports  and 
consumer  complaints. 

Congress  also  considered  the  extent  to 
which  the  data  submitted  as  part  of  the 
early  warning  reporting  regulation 
should  be  subject  to  public  disclosure 
or,  alternatively,  the  extent  to  which  it 
should  be  held  confidential  to  enhance 
the  agency's  ability  to  identify  potential 
safety  defects.  The  TREAD  Act's  .. 

disclosure  provision.  Section 
30166(m)(4){C),  reads: 

None  of  the  information  collected  pursuant 
to  the  final  rule  promulgated  under 
paragraph  (1)  shall  be  disclosed  pursuant  to 
section  30167(b)  unless  the  Secretary- 
determines  the  disclosure  of  such 
information  will  assist  in  carrying  out 
sections  30117(b)  and  30118  through  30121. s 

1.  The  TREAD  Act  and  the  FOIA 
Exemptions 

In  a  letter  to  Secretary  Slater  dated 
October  20,  2000,  days  after  passage  of 
the  TREAD  Act,  but  before  President 
Clinton  signed  the  Act  into  law.  Public 
Citizen  objected  to  the  disclosure 
provision.^  Public  Citizen  was 
concerned  that  the  provision  would  be 
construed  to  prohibit  the  disclosure  of 
any  early  warning  reporting  data: 

The  secrecy  provision  in  sec.  3(b)(4)(c)  is 
imposed  upon  all  safety  defect  information 
collected  as  part  of  the  bill's  "early  warning 
reporting  requirements"  rulemaking.  We 
believe  that  the  secrecy  provision  thwarts  the 
clear  purpose  of  the  legislation — to  protect 
the  public  from  defect  cover-ups — and  may 
drastically  reduce  public  access  to  safety 
defect  information.  Under  that  section,  the 
Secretary  shall  not  disclose  defect  and  early 
warning  information  about  lawsuits, 
consumer  complaints,  deaths,  injuries, 
component  failures  or  consumer  satisfaction 
campaigns  unless  you  determine  that 
disclosure  will  assist  in  carrying  out  the  law. 
This  inverts  existing  law,  as  the  current 
presumption  of  49  U.S.C.  sec.  30167(b)  is  to 
favor  the  disclosure  over  and  above  the 
disclosure  requirements  of  the  Freedom  of 
Information  Act  (FOIA).  Indeed,  the  function 
of  this  reversal  in  presumptions  is  to  create 
a  categorical  exemption  under  FOIA's 
exemption  three,  and  thus  to  keep 
information  submitted  under  the  new  rule 


■*  The  early  warning  regulation  contains 
definitions  and  explanations  that  provide  further 
context  to  these  requirements  and  that  are  not 
repeated  here. 


^Section  30167(B)  provides:  "Subject  to 
subsection  (a)  of  this  section,  the  Secretar>'  shall 
disclose  information  obtained  under  this  chapter 
related  to  a  defect  or  noncompliance  that  the 
Secretary  decides  will  assist  in  carrying  out  sections 
30117(bjand  30110-30121  of  this  title  or  that  is 
required  to  be  disclosed  under  section  30118(a)  of 
this  title.  A  requirement  to  disclosure  information 
under  this  subsection  is  in  addition  to  the 
requirements  of  section  552  of  title  5." 

"Public  Citizen's  letter  appears  in  the  docket  as 
an  attachment  to  the  comments  submitted  by  the 
RMA. 


totally  secret,  probably  indefinitely. 
(Emphasis  in  original)" 

NHTSA's  chief  Counsel  considered 
and  rejected  this  view  of  the  TREAD 
Act's  disclosure  provision  in  an  internal 
departmental  memo,  which  was 
subsequently  placed  in  the  public 
record.  That  memo  stated  in  part: 

Ms.  Claybrook's  letter  seems  to  suggest  that 
the  variation  in  language  could  be  interpreted 
to  prevent  the  disclosure  of  any  early 
warning  information  submitted  to  the  agency 
in  the  absence  of  a  decision  by  the  Secretary 
that  disclosure  of  the  information  "will  assist 
in  carrying  out"  the  purposes  of  the  Act. 
However,  the  legislation  clearly  requires  that 
such  a  decision  be  made  prior  to  disclosure 
only  when  the  disclosure  is  being  made 
under  section  30167(b),  which  by  its  terms  is 
invoked  only  when  the  disclosure  involves 
information  that  has  been  determined  to  be 
entitled  to  confidential  treatment. 

Moreover,  section  30167(b)  provides 
specifically  that  "A  requirement  to  disclose 
information  under  this  subsection  is  in 
addition  to  the  requirements  of  |the  FOlAj." 
Accordingly,  neither  section  30167(b)  nor 
paragraph  (4)(C)  would  affect  the  agency's 
initial  decision  regarding  whether 
information  submitted  to  the  agency  is 
entitled  to  confidential  treatment.  Such 
decisions  will  continue  to  be  made  in 
accordance  with  Exemption  4  of  [the  FOIA], 
the  Trade  Secrets  Act  and  the  agency's 
regulations  concerning  the  treatment  of 
confidential  business  information,  49  CFR 
part  512." 

In  its  comments  to  this  rulemaking, 
Public  Citizen  agreed  that  Section 
30166(m)(4)(C)  permits  the  agency  to 
consider  the  early  warning  information 
under  Exemption  4  of  the  FOIA.  Public 
Citizen  claimed  that  the  effect  of  the 
provision  is  to  alter  a  preexisting 
presumption  in  Section  30167(b)  from 
one  of  disclosure  to  nondisclosiu^  in 
the  absence  of  the  specified  findings  of 
the  Secretary.  Public  Citizen  also 
clarified  that  its  "statements  about  the 
possible  meaning  of  the  bill  were 
concerned  with  its  potential  for  legal 
manipulation  by  the  industry',  i.e.,  what 
in  the  worst  case  it  could  mean,  rather 
than  any  suggestion  of  what  it  should  or 
actually  does  mean  in  agency  practice." 

The  RMA  argued  that  the  TREAD  Act 
provision  falls  within  Exemption  3(b)  of 
the  FOLA,  which  negates  disclosure    » 
when  Congress  has  established 
particular  criteria  for  withholding 


■  Exemption  3  applies  to  material  "specifically 
exempted  from  disclosure  by  statute  (other  than 
section  552b  of  this  title),  provided  that  such  statute 
[A)  requires  that  the  matters  be  withheld  from  the 
public  in  such  a  manner  as  to  leave  no  discretion 
on  the  issue,  or  (B)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  tvpes  of  matters 
to  be  withheld."  5  U.S.C.  552(b)(3). ' 

*Memo  from  Frank  Seales,  Chief  Counsel, 
NHTSA.lo  Rosalind  Kna'pp,  Acting  General 
Counsel  of  the  Department  of  Transportation,  al  2 
(Oct.  27,  2000)  (emphasis  in  original). 
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information  )r  has  referred  to  particular 
types  of  mail  ers  to  be  withheld.  The 
RMA  asserte  i  that  the  reference  in  the 
disclosure  pi  ovision  to  the  rulemaking 
required  by  ;  lection  30166(m)(l)  is 
sufficient  to  )ring  the  statute  within  the 
purview  of  E  <emption  3.  According  to 
the  RMA,  th(  analysis  prepared  by  the 
agency  in  th(  October  27,  2000 
memorandui  i  would  render  the 
statutory  pro  vision  meaningless  and 
violate  a  cen  ral  tenet  of  statutory 
construction 

The  RMA,  as  well  as  individual  tire 
makers  and  r  lany  other  manufacturers, 
further  argue  i  that  the  information 
required  by  t  le  early  warning  reporting 
regulation  wi  »uld  lead  to  substantial 
competitive  aarm  if  disclosed.  In 
addition,  the:  suggest  that  disclosure 
would  lead  t(  i  less  candor  from  field 
personnel,  resulting  in  less  reliable 
information,  md  would  discourage 
marketing  efl  arts  that  lead  to  more 
complete  anc  useful  data. 

The  Allian  :e  suggested  that  the 
provision  assimes  the  confidentiality  of 
the  early  war  ling  reporting  data  because 
information  c  annot  be  disclosed  under 
section  3016;  (b)  unless  it  is  otherwise 
confidential.  The  Alliance  asserted  that 
the  informati  )n  may  be  found  to  be 
confidential  i  inder  either  Exemption  4 
or  Exemptior  7  of  the  FOIA.  The 
Alliance  subi  litted  affidavit  evidence  to 
support  its  cl  lim  that  disclosure  of  the 
early  warnin,'  reporting  information 
would  lead  tc  substantial  competitive 
harm  within  i  he  automotive  industry. 
General  Moto  rs  also  submitted 
comments  ex  jlaining  how,  in  its  view, 
substantial  cc  mpetitive  harm  is  likely  to 
result  if  the  d  ita  were  disclosed. 
The  TREAT  Act  mandated  that 
NHTSA  colle  :t  and  maintain 
information  i  i  a  manner  not  previously 
followed  by  t  le  agency.  Historically,  the 
agency  has  re  ;eived  information  relating 
specifically  tc  a  particular  alleged  defect 
or  noncompli  mce,  including 
engineering  d  rawings,  warranty  claim 
information.  (  ustomer  complaints,  field 
reports  and  lawsuit  information. 
Manufacturer ;  submitting  information 
in  response  tc  the  agency's  information 
requests  frequently  seek  confidential 
treatment  for  jortions  of  the  information 
submitted.  Th  e  agency  reviews  those 
requests  in  ac  :ordance  with  Exemption 
4  of  the  FOIA 

The  early  w  arning  reporting 
regulation  rec  uires  regular  periodic 
submissions  c  f  data  that  relate  not 
simply  to  alle  ;ed  problems,  but  to  all  of 
a  manufactun  rs  products.  These 
submissions  a  re  not  necessarily 
indicative  of  <  ny  problem  needing 
investigation.  We  do  not  believe  tLat  the 
language  of  S(ction  30166{m)(4KC),  and 


the  colloquy  accompanying  its 
enactment  [See  Appendix  A),  expresses 
a  Congressional  mandate  to  treat  all 
early  warning  reporting  information 
confidentially.  Instead,  we  believe  that 
Congress  expected  the  agency  to  review 
the  confidentiality  of  early  warning 
reporting  information  under  Exemption 
4  of  the  FOIA,  but  to  apply  Section 
30167(b)  in  a  more  restrictive  manner  to 
that  data  than  to  other  information 
received  by  the  agency.'' 

As  many  of  the  commenters  pointed 
out.  Section  30167(b)  applies  only  after 
we  have  determined  that  information  is 
entitled  to  confidential  treatment.  The 
provision  permits  the  disclosure  of 
confidential  information  whenever  the 
Secretary,  in  his  discretion,  believes  that 
the  information  can  be  useful  in 
carrj'ing  out  the  agency's  defect 
identification  and  remediation  function. 
In  contrast,  the  TREAD  Acts  disclosure 
provision  does  not  permit  the  disclosure 
of  confidential  early  warning  reporting 
information  unless  the  Secretary 
specifically  finds  that  disclosure  is 
necessary  to  carry  out  the  agency's 
responsibility  to  identify'  potential 
safety-related  defects.  Thus,  the  basis  for 
justifying  disclosure  of  the  early 
warning  reporting  information  is 
significantly  more  stringent  than  that  for 
all  other  material  submitted  to  the 
agency  and  found  entitled  to 
confidential  treatment  under  the  FOIA. 

Both  Public  Citizen  and  the  Alliance 
construed  the  TREAD  Act  provision  in 
a  manner  consistent  with  our  analysis. 
Public  Citizen  stated  that  the  provision 
"inverts  existing  law,  as  the  current 
presumption  of  49  U.S.C.  §  30167(b)  is 
to  favor  disclosure  over  and  above  the 
disclosure  requirements  of  the  Freedom 
of  Information  Act  (FOIA)."'"  The 


'We  must  give  meaning  to  all  vvord.s  and  phrases 
of  a  statute,  and  therefore  we  must  give  meaning  to 
the  reference  in  Section  30166(m)(4)(C)  to  the 
preexisting  Section  30167(b).  Sfe.  p.g..  TRW  Inc.  v. 
Andrews.  534  U.S.  19.  31  (2001)  Cltis  a  cardinal 
principle  of  statutory  construction  that  a  statute 
ought,  upon  the  whole,  to  be  construed  that,  if  it 
can  be  prevented,  no  clause,  sentence,  or  word  shall 
be  superfluous,  void,  or  insignificant'  ")  and  I'nited 
Stales  V.  Menascbe.  348  U.S.  528,  538-539 
(1955)("lt  is  our  duty  "to  give  effect,  if  possible,  to 
livery  clause  and  word  of  a  statute.'  "  We  must  also 
ensure  that  our  construction  of  the  statute  does  not 
render  the  TREAD  Act  provision  meaningless  or 
duplicative  of  existing  law.  See.  e.g..  Dunn  v. 
Commodity  Futures  Trading  Commission.  519  U.S. 
465.  472  (1997)  ( 'Our  reading  of  the  exemption  is 
therefore  also  consonant  with  the  doctrine  that 
legislative  enactments  should  not  be  construed  to 
render  their  provisions  mere  surplusage"). 

'"In  its  comments.  Public  Citizen  expressed  its 
view  that  the  provision  is  not  an  Exemption  3 
statute,  stating  that  "while  the  TREAD  Act 
provision  may  rei-ersp  a  presumption  available  for 
certain  information  under  Section  30167(b).  the 
language  of  the  statute  falls  far  short  of  creating  a 
withholding  statute  or  exemption  from  FOIA." 
(Emphasis  in  original.) 


Alliance  similarly  argued  that  Congress 
enacted  the  TREAD  Act  aware  that  the 
Vehicle  Safety  Act  contained  a 
provision  generally  favoring  disclosure 
of  information,  even  if  it  is  otherwise 
confidential,  when  deemed  necessary  to 
assist  in  carrying  out  the  agency's  defect 
remediation  function.  According  to  the 
Alliance,  Congress  intended  to 
neutralize  that  presumption  and  to 
disfavor  disclosure  of  the  early  warning 
information: 

[Ulnder  longstanding  NHTSA  practice, 
noncon/;rffi/7<io/ information  related  to 
potential  defects  or  noncompliances  under 
investigation  by  the  agency  is  routinely 
available  in  the  agency's  public  reference 
reading  room,  without  need  for  a  Secretarial 
"determination"  under  §  30167(b).  even 
though  NHTSA  could  lawfully  invoke  FOIA 
Exemption  Seven  (relating  to  law 
enforcement  investigations)  to  protect  this 
information.  Thus,  as  a  practical  matter, 
information  in  NHTSA's  possession  is  not 
even  considered  for  release  under  §  30167(b) 
of  the  Safety  Act.  unless  and  until  that 
information  is  already  entitled  to 
confidential  treatment  under  one  of  the 
Freedom  of  Information  Act  exemptions. 
(Emphases  in  original.)  •  ■ 

As  set  forth  in  the  October  27,  2000 
memo,  the  agency  disagrees  with  the 
assertion  presented  by  the  RMA  and 
other  business  interests  that  the  TREAD 
Act  provision  categorically  prohibits  the 
disclosure  of  any  early  warning 
reporting  information  pursuant  to 
Exemption  3  of  the  FOIA.  Our  analysis 
of  the  arguments  in  favor  of  the 
application  of  FOIA  Exemption  3,  and 
our  reasons  for  rejecting  those 
arguments  are  amplified  in  Appendix  A 
to  this  Final  Rule.  In  sum,  we  believe 
the  TREAD  Act  provision  intended  the 
Secretary  initially  to  determine  which 
information  is  entitled  to  confidential 
treatment  as  confidential  business 
information,  and,  if  so  and  only  then,  to 
consider  whether  disclosure  is 
nonetheless  necessary  for  the  agency  to 
fulfill  its  responsibilities  to  detect  and 
enforce  the  laws  governing  the  recall  of 
vehicles  and  equipment  containing 
safety  related  defects. 

2.  The  Early  Warning  Reporting 
Information  and  FOIA  Exemption  4 

Consistent  with  the  October  27,  2000 
memo,  we  have  determined  that  the 
confidentiality  of  the  early  warning 
reporting  information  should  be 
construed  under  Exemption  4  of  the 
FOIA.  Exemption  4  protects  information 
from  disclosure  that  are  "trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential."  5  U.S.C.  552Gj)(4). 
Information  is  confidential  if  its 
disclosure  is  likely  "(1)  to  impair  the 
Government's  ability  to  obtain  necessary 


Federal  Register/Vol.  68,  No,  144/Monday,  July  28,  2003 /Rules  and  Regulations  44219 


information  in  the  future;  or  (2)  to  cause 
substantial  harm  to  the  competitive 
position  of  the  person  from  whom  the 
information  was  obtained."  NationaJ 
Parks,  498  F.2d  at  770.  See  also  Center 
for  Auto  Safety  v.  National  Highway 
Traffic  Safety  Administration  (CAS  v. 
NHTSA).  244  F.3d  144,  147-48  (D.C. 
Cir.  2001)  (discussing  application  of 
Exemption  4  to  mandatory 
submissions)." 

Business  interests  contended  that  the 
early  warning  reporting  information  is 
entitled  to  protection  under  both 
prongs.  They  argued  that  early  warning 
submissions  would  provide  insight  into 
the  field  experience  and  performance  of 
a  submitter's  entire  product  line. 
Business  enterprises  were  concerned 
that  this  information  could  then  be 
analyzed  by  competitors  to  assess 
various  factors,  such  as  a  submitter's 
experience  with  a  particular  supplier, 
production  cycles,  and  the  reliability  of 
that  submitter's  products.  Many  of  the 
commenters  also  pointed  out  that  the 
disclosure  of  information  may  deter 
candor  and  discourage  efforts  to  obtain 
reliable  information  from  the  field. 

The  RMA  asserted  that  disclosure  of 
early  warning  reporting  information 
would  harm  individual  competitors. 
The  Alliance  echoed  these  concern's  and 
emphasized  that  the  information  would 
be  valuable  to  competitors,  particularly 
within  the  context  of  competition 
among  its  member  companies, 
aftermarket  parts  manufacturers, 
potential  new  entrants,  and  franchised 
dealers.  Many  commenters  pointed  out 
that  the  early  warning  reporting 
information  constitutes  a  unique  and 
comprehensive  compilation  of 
information  not  otherwise  available, 
and,  while  subject  to  misinterpretation 
by  the  public,  is  especially  valuable  to 
competitors. 

The  Alliance  submitted  affidavit 
evidence  with  its  comments  from  an 
automotive  marketing  consultant  to 
support  its  claim  that  the  early  warning 
reporting  information  relates  to  issues  of 
importance  to  new  car  buyers,  and 
therefore  that  the  material  is  likely  to  be 
used  (and  potentially  misused)  in  the 
competitive  marketplace.  The  Alliance 
pointed  out  that  the  most  significant 
factors  cited  by  automobile  consumers 
when  choosing  a  vehicle  relate  to 
reliability,  quality  and  dependability — 
all  factors  upon  which  the  early  warning 


"  A  different  standard  applies  to  information  that 
is  submitted  voluntarily  to  a  government  agency. 
See  Critical  Mass  Energy  Project  v.  Suclear 
Regulatory  Commission.  975  F.2d  871  (D.C.  Cir." 
.1992)  (en  banc).  Since  all  the  information  provided 
under  the  early  warning  reporting  regulation  is 
"required."  Cfiticol  Mass  does  not  apply. . 


reporting  information  is  likely  to  shed 
some  light. 

The  Alliance  and  others  expressed 
concern  over  the  potential  misuse  of  the 
early  warning  reporting  information, 
either  by  competing  companies  or 
others  who  may  draw  conclusions  from 
the  data  that,  according  to  the  Alliance 
and  others,  may  be  unwarranted.  The 
Alliance  stated  that  in  addition  to  "(tjhe 
unfairness  of  subjecting  the  submitting 
manufacturers  to  the  competitive  harm 
that  would  flow  from  the  disclosure  of  ' 
[early  warning  information],"  any 
comparison  of  this  information  by  the 
public  would  not  be  valid  because  of  the 
differences  in  warranty  periods  among 
manufacturers. 

GM  reiterated  this  concern. 
Workhorse  similarly  wrote  that 
disclosure  of  early  warning  information 
would  create  "a  serious  risk  that  the 
public  will  be  misled  by  disclosing  such 
raw,  unverified  data"  and  lead  to 
"consumer  confusion  and  manufacturer 
harm."  The  RMA,  while  arguing  that  the 
potential  misuse  should  support  a 
blanket  prohibition  from  disclosure, 
also  asserted  that  the  early  warning 
reporting  information  is  commercially 
valuable,  and  that  its  value  is  directly 
related  to  the  extent  of  its 
confidentiality. 

The  Alliance  recognized  and  did  not 
take  issue  with  NHTSA's  current 
practice  of  releasing  similar  types  of 
information  submitted  during  specific 
defect  investigations,  but  argued  that 
this  "does  not  justify  the  release  of  the 
comprehensive  compilations  of 
information"  collected  under  the  early 
warning  reporting  rule.  The  Alliance 
explained  that  "[a]  limited  release  of 
information  that  is  relevant  to.  and 
specific  to,  an  individual  defect 
investigation  is  much  different  from  a 
competitive  standpoint  than  the 
automatic  release  of  the  continually 
collected,  full  compendium  of  quality 
and  customer  satisfaction  information 
that  is  represented  by  the  complete 
early  warning'  submission  each 
quarter." 

Because  of  the  comprehensive  nature 
of  the  early  warning  information,  the 
Alliance  argued  that  these  submissions 
"should  *    *   *  be  protected  by  a  class 
determination  presuming  their 
confidentiality  and  *   *   *  should  not 
have  to  be  accompanied  by  a  traditional 
part  512  justification  with  each 
quarterly  submission."  The  Alliance 
added  that  NHTSA's  "long-standing 
practice  of  releasing  information  limited 
in  terms  of  scope  and  timeframe  related 
to  consumer  complaints,  warranty 
claims,  property  damage  claims,  field 
reports,  etc.,  when  this  information  has 
been  submitted  in  connection  with  an 


individual,  specific  defect  investigation 
does  not  defeat  the  presumptive 
confidentiality  of  the  comprehensive 
collection  of  such  information.  ' 

AIAM  asserted  a  similar  argument  in 
favor  of  protecting  early  warning 
information,  claiming  that  its  main 
point  of  contention  "lies  with  a 
comprehensive  disclosure  of  all, 
unscreened  early  warning  information." 
The  AIAM  added  that  "we  recognize 
that,  in  appropriate  instances,  portions 
of  the  early  warning  information  could 
still  be  disclosed  to  the  public."  AIAM 
explained  that  such  releases  could  occur 
"after  NHTSA  has  processed  and 
evaluated  early  warning  information 
and  decided  to  pursue  an  investigation 
about  a  particular  vehicle/component." 

GM  also  distinguished  between  the 
disclosures  that  NHTSA  currently 
makes  during  defect  investigations  and 
the  disclosures  that  would  occur  if  the 
class  determinations  the  agency 
proposed  for  warranty  information  were 
made.  The  company  explained  that  its 
responses  to  agency  information 
requests  "often  include  warranty  data 
for  a  limited  number  of  makes,  models, 
and  years." 

Public  Citizen  argued  that  most  of  the 
information  to  be  submitted  under  the 
early  warning  reporting  rule  is  summar\' 
in  nature  and  not  specific  enough  to 
qualif\'  for  confidential  treatment. 
Public  Citizen  also  contended  that 
because  information  to  be  submitted  is 
similar  or  identical  to  the  type  of 
information  submitted  as  part  of  a  defect 
investigation,  it  should  be  treated  as  it 
currently  is  in  a  defect  investigation. 
Public  Citizen  noted  that  the  agency  had 
speculated  early  in  the  development  of 
the  early  warning  reporting  regulation 
that  it  thought  manufacturers  may  not 
seek  confidential  treatment  of  the  early 
warning  reporting  information. 

We  believe  that  the  information 
submitted  in  the  course  of  a  defect 
investigation  is  qualitatively  and 
quantitatively  different  from  the 
comprehensive  compendium  of  pre- 
investigation  information  to  be 
submitted  under  the  early  warning 
reporting  rule,  and  further  that  the 
competitive  harm  caused  by  the 
disclosure  of  some  of  the  early  warning 
reporting  data  is  substantial.  While  the 
early  warning  reporting  information  will 
generally  not  be  as  specific  as  the  data 
submitted  during  a  defect  investigation 
into  a  defined  and  particular  problem, 
each  company  must  provide  data  with 
regard  to  each  product  it  manufacturers. 
The  information  relating  to  certain 
elements  of  reporting  provides  specific 
information  that  competitors  are  likely 
to  find  valuable  and,  at  the  same  time,  ■ 
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Information  programs  after  concluding 
that  the  data  may  mislead  consumers 
and,  therefore,  will  not  provide  valuable 
safety  information.  See  60  FR  32918 
(June  26,  1985). 

Some  of  the  commenters  also  raised 
the  possibility  that  NHTSA's  release  of 
early  warning  information  would  impair 
both  the  agency's  ability  to  obtain  this 
information  in  the  future  and  the  quality 
of  the  information  that  the  agency 
receives.  For  example,  AIAM  noted  that 
"[dlespite  the  manufacturer's  intent  to 
the  contrary,  individuals  who  prepare 
field  reports  may  be  less  thorough  or 
candid  if  they  know  that  their  reports 
will  be  available  to  the  general  public 
and  not  just  to  experienced, 
sophisticated  analysts  employed  by  the 
manufactiu-er  and  the  government." 
Similarly,  TIA  asserted  that,  under  the 
proposed  presumptive  categories, 
submitters  "will  produce  the  bare 
minimum  required."  TIA  added  that  if 
the  information  were  protected, 
submitters  "will  be  more  likely  to 
provide  robust  amounts  of  data." 

The  purpose  of  the  TREAD  Act's 
mandate  to  develop  a  regulation 
requiring  the  submission  of  the  early 
warning  data  to  the  agency  is  made  clear 
in  the  language  of  the  law  itself.  The 
pinpose  of  the  early  warning  reporting 
regulation  is  "to  enhance  the  Secretary's 
ability  to  carry  out  the  provisions  of  this 
chapter,"  49  U.S.C.  30166(m)(l),  which 
includes  reducing  both  the  number  of 
traffic  accidents  and  the  fatalities  and 
injuries  arising  from  them.  (Emphasis 
added).  The  Secretary  has  delegated 
those  responsibilities  to  NHTSA.  See  49 
CFR  501.2.  The  agency's  ability 
promptly  to  identify  safety  related 
defects  would  not  be  "enhanced"  if 
disclosure  of  all  or  part  of  the  data 
diminishes  the  volume  and/or  reliability 
of  the  information,  nor  would  the  public 
interest  in  motor  vehicle  safety  be 
served  if  disclosure  has  the  result  of 
discouraging  manufacturers  from  being 
responsive  to  consumer  concerns  that 
may  relate  to  motor  vehicle  safety  or 
imposing  greater  costs  on  consumers 
who  need  to  address  such  concerns. i"* 
Therefore,  we  must  consider  whether 
the  disclosure  of  each  reporting  element 
has  the  potential  to  impair  our  early 
detection  of  possible  safety  related 
defects. 

The  Alliance  argued  that  all  early 
warning  data  are  entitled  to  confidential 
treatment  under  Exemption  4,  although 
both  it  and  General  Motors  placed 


"•Section  30166(m)(4)(B)  provides  that  "the 
regulations  promulgated  by  the  Secretary  under 
paragraph  (1)  may  not  require  a  manufacturer  of  a 
motor  vehicle  or  motor  vehicle  equipment  to 
maintain  or  submit  records  respecting  information 
not  in  the  possession  of  the  manufacturer." 


particular  emphasis  on  the  confidential 
nature  of  warranty  information. 
Conversely,  Public  Citizen  argued  that 
all  of  the  early  warning  data  should  be 
categorically  considered  public  in  order 
to  achieve  what  it  perceives  to  be  the 
purpose  of  the  TREAD  Act— that  is,  to 
give  the  public  complete  access  to  the 
data  required  pursuant  to  the  TREAD 
Act  so  that  the  public  can  make  its  own 
decisions  relating  to  products.  Public 
Citizen  contended  that  some  Members 
of  Congress  voted  for  the  TREAD  Act 
only  because  they  believed  the 
information  required  by  it  would  be 
publicly  available,  citing  unreported 
conversations  between  NHTSA's  and 
Congressional  staff.  '^  Public  Citizen 
also  argued  that  business  interests  failed 
to  establish  that  early  warning  reporting 
submissions  qualify  for  blanket 
confidential  treatment  under  Exemption 
4. 

We  do  not  believe  that  Exemption  4 
should  be  applied  to  the  early  warning 
reporting  information  on  a  wholesale 
basis,  whether  in  favor  or  against 
disclosure.  Instead,  we  will  consider  the 
application  of  Exemption  4  to  each 
"reporting  element"  to  be  submitted 
under  the  early  warning  reporting 
regulation.  In  doing  so,  we  consider 
whether  the  disclosiue  of  each  element 
of  information  is  either  likely  to  cause 
substantial  competitive  harm  or  likely  to 
impair  the  agency's  ability  to  obtain 
necessary  information  in  the  future  (and 
thereby  impair  an  important 
government  function).  An  analysis  of 
the  case  law  applying  National  Parks 
and  its  progeny,  and  discussing  the 
impairment  prong  in  particular,  is 
included  as  Appendix  B. 

C.  Specific  Types  of  Information  To  Be 
Provided  Under  the  Early  Warning 
Regulation 

Congress  provided  for  the  agency  to 
collect  ft-om  manufacturers  reports  of 
safety  related  recalls  and  campaigns 
conducted  outside  the  United  States, 
and  reports  relating  to  claims  for  deaths 


'^  Public  Citizen  neither  provided  evidence  to 
support  this  claim,  nor  identified  those  Members 
who  might  have  voted  differently.  Further,  the 
analysis  in  the  memo  was  prepared  in  response  to 
the  October  20.  2000  letter  and  post-dated  the 
Congressional  votes.  The  TREAD  Act  passed  in  the 
House  of  Representatives  on  October  10,  2000  and 
in  the  Senate  on  October  11.  2000.  The  letter  to 
Secretary  Slater  was  dated  October  20,  2000,  and 
the  memo  was  dated  October  27,  2000.  The  TREAD 
Act  was  signed  into  law  on  November  1,  2000.  The 
memo  was  placed  in  the  public  docket  in  March 
2001.  There  is  no  reference  to  the  memo  in  the 
Congressional  record.  Nor  are  we  aware  of  any 
public  dissemination  of  the  memo,  or  its  analysis, 
prior  to  its  placement  in  the  docket  approximately 
five  months  after  the  TREAD  Act  was  passed. 
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and  serious  injuries. i**  These  mandates 
grew  directly  from  information  arising 
from  the  Ford/Firestone  tire  problem — 
reports  of  foreign  safety  related  service 
actions  and  a  plethora  of  lawsuits, 
neither  of  which  had  been  reported  to 
the  agency.  Congress  also  directed  the 
agency  to  collect  aggregate  statistical 
information  on  property  damage  claims 
and  authorized  it  to  collect  any  other 
data  that  would  assist  the  agency  in  its 
efforts  to  identify  safety  related  defects 
in  the  field. 

The  purpose  of  the  early  warning 
reporting  rule  is  to  ensure  that  the 
agency  has  information  from  which  it 
can  detect  potential  safety  problems  and 
investigate  them  in  a  timely  manner.  We 
are  concerned  that  our  decisions  on 
whether  information  will  be  disclosed 
could  discourage  manufacturers  fi-om 
collecting  the  information  in  the  first 
instance,  thereby  reducing  the 
information  available  to  the  agency  to 
serve  this  critical  function.  We  are  also 
worried  that  the  public  interest  in  motor 
vehicle  safety  will  be  adversely  affected 
if  disclosure  has  the  result  of  causing 
manufacturers  to  be  less  responsive  to 
consumer  safety  concerns  or  to  impose 
greater  costs  on  consumers  who  need  to 
address  problems  with  their  vehicles 
and  equipment,  thereby  reducing  the 
likelihood  of  repairing  potential  safety 
issues. 

The  case  law  construing  Exemption  4 
makes  clear  that,  while  the  functioning 
of  our  early  warning  defect  detection 
program  is  an  appropriate  consideration 
when  construing  the  confidentiality  of 
the  data,  assertions  that  the  data  may  be 
useful  in  a  broader  public  context  is  not. 
(See  Appendix  B)  We  must  consider 
whether  each  element  required  to  be 
submitted  pursuant  to  the  early  warning 
reporting  regulation  is  entitled  to 
confidential  treatment  either  because  its 
disclosure  will  likely  cause  substantial 
competitive  harm  or  because  its 
disclosure  will  likely  impair  our  ability 
to  obtain  in  the  future  information 
important  to  our  early  warning  defect 
detection  program. 


"'The  provision  requiring  the  reporting  of  safely 
related  recalls  and  other  safety  campaigns 
conducted  in  foreign  countries  on  vehicles  that  are 
identical  or  sub.stantially  similar  to  those  offered  for 
sale  in  the  United  States  is  section  30166(1).  The 
disclosure  provision  in  Section  30166(m)(4)(C)  does 
not  apply  to  this  category  of  information.  We 
mention  it.  however,  because  it  is  a  critical  element 
of  the  information  Congress  thought  important  for 
the  agency  to  obtain.  As  in  the  case  of  information 
delineating  safety  recalls  in  the  United  States  and 
other  widely  distributed  technical  information,  we 
do  not  consider  this  category  of  information 
conndential  and  will  not  protect  it  from  public 
disclosure. 


1 .  Production  Numbers 

The  early  warning  reporting  rule 
requires  certain  manufacturers  to  submit 
the  number  of  vehicles,  tires  and  child 
restraint  systems,  by  make,  model,  and 
model  (or  production)  year,  produced 
during  the  model  year  of  the  reporting 
period  and  the  prior  nine  model  years 
(prior  four  years  for  child  restraint 
systems  and  tires).  The  agency 
previously  noted  in  the  early  warning 
reporting  NPRM  that  it  has  generally 
granted  confidential  treatment  to 
production  data  on  child  restraints  and 
tires  submitted  to  NHTSA,  but  that  light 
vehicle  production  numbers  are 
generally  available  to  the  public  through 
the  automotive  press  and  have  generally 
not  been  granted  confidential  status. 

Many  business  interests  discussed 
their  efforts  to  maintain  the 
confidentiality  of  their  production 
figures.  Harley  Davidson  and  MIC  stated 
that  production  numbers  by  model  have 
never  been  generally  available  in  the 
motorcycle  industry.  Cooper  Tire 
submitted  an  affidavit,  further 
confirmed  through  RMA's  comments, 
with  regard  to  the  competitive  harm  that 
disclosure  of  otherwise  confidential 
production  numbers  would  have  in  the 
tire  industry.  JPMA  argued  that 
disclosure  of  these  data  would  provide 
new  entrants  and  competitors  in  the 
child  restraint  industry  with 
information  about  production 
capacities,  sales  and  market 
performance  not  otherwise  available  in 
the  absence  of  considerable  investment 
in  market  research.  Bluebird  (buses, 
school  buses  and  motor  homes), 
Utilimaster  (final  stage  walk-in  vans  and 
fi-eight  bodies  for  commercial  use)  and 
the  AORC  (occupant  restraint  systems 
and  other  components)  also  each  stated 
that  production  numbers  in  their 
segment  of  the  industry  are  confidential 
and  likely  to  lead  to  substantial 
competitive  harm  if  released. 

The  comments  substantiate  that 
production  numbers  in  many  sectors  of 
the  automotive  and  equipment 
industries  are  competitively  protected 
information,  revealing  otherwise 
unobtainable  data  relating  to  business 
practices  and  marketing  strategies. 
Production  numbers  for  manufacturers 
other  than  light  vehicle  manufacturers 
have  been  treated  confidentially  in  the 
past  and  their  disclosure  is  likely  to 
cause  substantial  competitive  harm  to 
the  businesses  engaged  in  these 
industries.  Accordingly,  we  are 
establishing  a  class  determination 
applicable  to  such  information. 


2.  Claims  and  Notices  Involving  Death, 
Personal  Injury  and  Property  Damage 

The  early  warning  reporting  rule 
requires  all  vehicle  and  equipment 
manufacturers,  including  those 
producing  less  than  500  vehicles 
annually,  to  report  certain  information 
about  each  incident  involving  a  death 
that  occurred  in  the  United  States  that 
is  identified  in  a  claim  against  and 
received  by  the  manufacturer.  They 
must  also  report  information  about 
incidents  involving  a  death  in  the 
United  States  that  is  identified  in  a 
notice  received  by  the  manufacturer 
alleging  or  proving  that  the  death  was 
caused  by  a  possible  defect  in  the 
manufacturer's  product.  Finally,  they 
must  report  on  each  death  occurring  in 
a  foreign  country  that  is  identified  in  a 
claim  against  and  received  by  the 
manufacturer  involving  the 
manufacturer's  product,  if  it  is  identical 
or  substantially  similar  to  a  product  that 
the  manufacturer  has  offered  for  sale  in 
the  United  States. 

Certain  manufacturers  are  also 
required  to  report  specified  information 
about  each  incident  involving  an  injury 
that  occurred  in  the  United  States  that 
is  identified  in  a  claim  against  and 
received  by  the  manufacturer,  or  that  is 
identified  in  a  notice  received  by  the 
manufacturer  alleging  or  proving  that 
the  injury  was  caused  by  a  possible 
defect  in  the  manufacturer's  product. 

In  general,  the  information  that  must 
be  reported  includes,  for  each  claim  or 
notice:  the  make,  model,  model  year  and 
Vehicle  Identification  Number  of  the 
vehicle  involved,  the  date  of  the 
incident,  the  number  of  deaths  and/or 
injiuies  involved,  the  state  or  foreign 
country  in  w'hich  the  incident  occurred, 
and  each  system  or  component  that  is 
referred  to  in  the  claim  or  notice.  In 
addition,  the  larger  vehicle 
manufacturers  and  tire  manufacturers 
must  report  the  numbers  of  claims  for 
property  damage  that  occurred  in  the 
United  States  that  involve  certain 
specified  components  and  systems, 
regardless  of  the  amount  of  such  claims. 

Industry  commenters,  such  as  TMA 
and  MEMA/OESA,  alleged  that  release 
of  death  and  injury  data  will  result  in 
substantial  competitive  harm.  Public 
Citizen  claimed  that  such  reports  do  not 
reveal  detailed  competitive  information, 
but  rather  reveal  only  summary 
information  about  the  incidents 
reported. 

The  submissions  relating  to  claims 
and  notices  of  death,  personal  injur}'  or 
property  damage  involve  a  collection  of 
information,  many  of  the  pieces  of 
which  are  publicly  available.  While  the 
data  are  not  generally  available  to  the 
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categorized  with  reference  to  the 
twenty-two  categories  defined  as  part  of 
implementation  of  the  early  warning 
regulation. 

Public  Citizen  argued  that  the 
information  is  summary  in  nature  and 
typical  of  that  generally  provided  as  part 
of  particularized  defect  investigations. 
Conversely,  almost  all  the  corporate 
commenters  decried  the  potential 
disclosure  of  warranty  data  claims  as 
the  revelation  of  vital  competitive 
information.  Comments  from  the 
Alliance  and  Cooper  Tire  included 
affidavits  providing  evidence  relating  to 
the  competitive  harm  that  would  be 
associated  with  the  disclosure  of 
warranty  data  within  the  light  vehicle 
and  tire  industry',  respectively. 

As  suggested  by  the  affidavit  from 
AutoPacific,  Inc.,  submitted  by  the 
Alliance,  knowledge  of  the  warranty 
experience  of  one  of  the  specified 
components  or  systems  on  a  make/ 
model  level  can  provide  other 
manufacturers  with  information  about 
the  reliability  of  a  component  or  system 
not  otherwise  available  to  them,  except 
perhaps  through  extensive  investment 
in  market  research.  GM  offered  the 
following  example: 

If  supplier  A  offers  a  newly-designed 
system  to  OEMs,  any  OEM  can  tear  it  down 
and  test  it.  but  no  practical  test  duplicates  the 
experience  that  is  gained  from  having  the 
system  in  hundreds  of  thousands  of  vehicles, 
if  OEMl  makes  the  investment  to  put  the 
system  in  some  of  its  vehicles,  it  would  gain 
that  field  experience  and  could  use  it  to  make 
better  decisions  about  the  future  use  of  the 
system.  With  early  warning  warrantv  data 
disclosure,  other  OEMs  would  have  access  to 
some  of  the  same  information  and  would  be 
able  to  make  their  decisions  with  less 
extensive  testing  and  analysis.  Through  the 
loss  of  its  confidential  information.  OEMl  is 
forced  to  subsidize  the  other  OEMs,  reducing 
their  costs  at  OEMTs  expense. 

General  Motors  also  makes  the  further 
point  that  warranty  cost  information  is 
critical  in  the  competitive  automotive 
marketplace.  While  particular  warranty 
information  (such  as  that  submitted  as 
part  of  a  particular  defect  investigation) 
does  not  reveal  a  company's  cost 
structure,  when  aggregated  by  make, 
model  and  model  year  and  applied 
across  systems,  a  cost  index  is  created. 
As  GM  notes,  cost  structure  information 
has  consistently  been  considered  data 
likely  to  cause  substantial  competitive 
harm  if  released. 

Cooper  Tire  raised  concerns  that 
competitors  could  mischaracterize  the 
data  and  use  it  to  their  competitive 
advantage.  In  an  affidavit  submitted  to 
the  docket.  Cooper  Tire's  expert 
explained  that  the  release  of  "a  few 
statistics,  such  as  the  warranty 
adjustment  rate,  without  the  complete 


background  behind  those  statistics 
could  lead  to  a  very  misleading  picture 
of  tire  performance."  The  company 
indicated  that  the  differences  between 
warranties  among  otherwise  identical 
tire  lines  sold  to  different  types  of  users 
"could  lead  to  erroneous  inferences 
about  tire  safety  which,  in  turn  could 
lead  to  erroneous  and  justified 
competitive  harm."  Many  other 
commenters  echoed  this  same  concern, 
asserting  that  because  warranty 
practices  differ  and  because  the  raw 
data  do  not  reflect  any  technical 
evaluation,  the  data  can  be  used  and 
abused  competitively. 

In  addition  to  the  comments  filed  in 
the  docket,  additional  public 
information  illustrates  the  extent  to 
which  the  industry  as  a  whole  relies  on 
and  uses  sensitive  warranty 
information.  For  example,  GM  uses  its 
warranty  data  to  help  it  pinpoint 
problem  areas  and  to  help  it  reduce  its 
warranty  costs.  See,  e.g.,  Gregory'  L. 
White,  "GM  Takes  Tips  from  CDC  to 
Debug  its  Fleet  of  Cars,"  Wall  St.  J.. 
April  8,  1999,  at  Bl  (noting  GM's      •> 
adaptation  of  the  epidemiological 
system  used  by  the  Centers  for  Disease 
Control  and  Prevention  to  warranty 
issues)  and  "A  Message  to  Dealers 
Regarding  the  Ford  Recall  of  Firestone 
Wilderness  AT  Tires  and  General 
Motors  Continued  Use  of  Firestone  Tires 
on  its  Vehicles"  (May  25,  2001)(stating 
that  GM  and  Firestone  tire  engineers 
"are  on  site  at  GM's  tire  and  wheel 
laboratory  two  days  a  week"  to 
"monitor  tire  warranty  data"), 
published  on  GM's  Web  site  at 
h  ttp  -.//www.gmfleet.  com . 

"The  comments  and  affidavits 
submitted  support  a  conclusion  that  the 
warranty  information  required  by  the 
early  warning  reporting  rule — that  is, 
the  number  of  claims  associated  with 
specific  components  and  systems 
broken  down  by  make,  model  and 
model  year  (with  slightly  different 
breakouts  for  tires  and  child  restraint 
systems) — is  likely  to  provide 
competing  manufacturers  with 
sufficient  information  about  the  field 
experience  of  those  components  and 
systems  to  provide  commercial  value  to 
competitors  who  may  be  deciding 
whether  to  piirchase  similar 
components,  the  price  at  which  to 
purchase  those  components  and  which 
suppliers  to  choose. 

While  manufactiuers  are  likely  to 
explore  the  practices  and  policies  of 
their  competitors  when  reviewing  any 
publicly  available  warranty  claims 
information,  the  public  is  more  likely 
simply  to  rely  on  generic  cross-company 
comparisons.  The  warranty  claims 
information  may  be  used  as  part  of 
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vehicle  comparisons,  even  though  the 
warranty  terms  and  conditions  and 
corporate  warranty  practices  may  differ. 
As  a  result,  the  potential  for  the 
warranty  claims  information  to  give  rise 
to  misleading  comparisons  and  cause 
substantial  competitive  harm  is  also 
strong. 

For  the  reasons  set  forth  above,  we 
have  determined  that  the  early  warning 
reporting  of  warranty  information,  both 
as  regards  the  quarterly  reports  and  the 
one-time  seeding  of  the  system,  is 
entitled  to  confidential  treatment 
because  its  disclosiu'e  is  likely  to  cause 
substantial  competitive  harm.^^ 

The  warranty  data  required  by  the 
early  warning  reporting  regiUation  are 
also  entitled  to  confidential  treatment 
because  their  disclosure  is  likely  to 
impair  the  agency's  ability  in  the  future 
to  obtain  and  use  reliable  warranty 
information  as  part  of  its  program  to 
identify  potential  safety  related  defects. 
Warranty  claims  data — which  begin  to 
accumulate  as  soon  as  vehicles  are  sold 
and  continue  for  the  length  of  any  given 
warranty  policy — will  be  a  significant 
indicant  of  potential  defects.  The 
quarterly  warranty  claims  reports, 
combined  initially  with  the  historical 
seeding  material,  will  help  the  agency  to 
identify  trends  involving  particular 
equipment  and  systems  or  components 
in  a  particular  make,  model  and  model 
year  of  a  given  product. 

The  more  warranty  information 
available  to  the  agency,  the  more  useful 
the  warranty  data  will  be  in  assisting  the 
agency  in  identifying  areas  for  further 
investigation.  Warranty  information  is 
particularly  important  since  it  is 
generated  early  in  the  life  of  the  vehicle, 
thus  assisting  in  the  prompt 
identification  of  potential  defects.  The 
record  is  replete  with  comments 
explaining  why  disclosure  is  likely  to 
impair  corporate  willingness  to  provide 
expansive  warranty  coverage  or  to  apply 
warranty  policy  in  a  more  generous  and 
less  restrictive  way.  Longer  warranties, 
and  more  liberal  applications  of 
warranty  policy,  will  increase  the 
number  of  claims  paid  by  manufacturers 
and,  therefore,  the  amount  of  data 
available  to  the  agency.  Moreover, 


'"In  its  Loiiiments,  the' Alliance  pointed  out  the 
competitivp  value  of  warr.fnty  inforiiiation  bv 
icienllfxiiig  publicalinns  available  through  sale. 
including  one  railed  the  .Automotive  Ind'islrv 
.Status  Keport.  Hublic  Citizen,  in  turn,  points  nut 
that  the  Alliance  both  rlaims  that  warrantv  claim 
data  are  competitively  protected  and  that  they  are 
generally  aviiilable  for  sale.  Having  reviewed  the 
website  on  which  that  publication  is  sold,  we 
believe  that  the  report  provides  certain  summary 
information  relating  to  aftermarket  equipment,  but 
that  it  is  not  comparable  to  the  compendiuin  of 
more  specific  data  required  to  be  submitted  under 
the  early  warning  reporting  regulation. 


changes  in  warranty  policy  caused  by  a 
reaction  to  disclosure  of  warranty  data 
would  likely  reduce  the  ability  of  the 
agency  to  compare  current  data  with 
historical  data  and  to  explore  apparent 
changes  in  the  data. 

We  are  aware  that,  for  marketing 
purposes,  manufacturers  may  choose  to 
make  available  to  their  customers 
warranties  of  longer  duration  and 
broader  mileage  (e.g.,  a  company  may 
offer  a  5  year/50,000  mile  warranty  or  a 
3  year/36,000  mile  warranty),  making 
more  warranty  claims  information 
available  to  the  agency. 
DaimlerChrysler,  for  example, 
lengthened  its  engine  warranty  period  to 
gain  in  the  competitive  market.  See,  e.g., 
Jeff  Green,  "DC  Emphasizes  Warranty," 
Bloomberg.  Sept.  6,  2002,  available  at 
http://www.theautocbannel.com.  Not 
only  do  warranties  differ  by 
manufacturer,  they  also  differ  based  on 
the  targeted  market  [e.g.  luxury  v.  non- 
luxurA')  and  on  system  components.  See, 
2003  McUiufacturers'  Warranties, 
available  at  http://www.enterprise.com. 

Similarly,  companies  can  choose 
strictly  to  adhere  to  their  warranty 
limitations  or,  alternatively,  they  may 
adopt  policies  of  avoiding  customer 
dissatisfaction  by  covering  repairs 
arguably  no  longer  covered  under 
warranty,  either  because  they  may  not 
fall  within  the  terms  of  the  warranty  or 
because  they  fall  outside  their  time  or 
mileage  parameters.  As  pointed  out  in 
the  comments,  the  disclosure  of  early 
warning  warranty  data  may  deter  "good 
will,"  ciistomer  satisfaction,  and  early 
dispute  resolution  efforts  since  such 
efforts  will  increase  the  number  of 
warranty  claims.'"  If  these  data  were 
made  public,  it  could  lead  consumers  to 
assume  that  the  product  was  of  poorer 
quality  than  a  similar  competing 
product  made  by  a  manufacturer  with  a 
stricter  approach  to  allowing  warranty 
or  "good  will"  claims. 

The  disclosure  of  early  warning 
warranty  information  could  lead  to 
contraction  of  current  warranty  policies, 
and  discourage  their  expansion, 
resulting  in  substantially  less 
information  available  to  NHTSA  to 
screen  for  signs  of  early  field  problems. 
Thus,  the  disclosure  of  the 
comprehensive  compendium  of 
warranty  data  will  likely  impair  the 


'■"We  recognize  that  this  is  not  a  matter  of 
corporate  generosity,  Somei;ompanii:s  mav  (  hoose 
as  a  matter  of  marketing  or  customer  relations  to 
apply  their  warranty  policies  iiberally.  thus 
generating  additional  numbers  of  warrantv  claims. 
Other  companies  may  make  decisicms  aimed 
primarily  at  avoiding  potential  warrantv  liabililv  in 
.the  context  of  real  or  potential  disputes.  In  either 
event,  disclosing  early  warning  warrantv  claims 
data  may  discourage  cn.stomer  satisfaction  and  earK 
dispute  resolution  efforts. 


agency's  defect  detection  program. 
Because  disclosure  of  the  early  warning 
reporting  warranty  information  is  likely 
to  cause  substantial  competitive  harm 
and  will  likely  impair  the  ability  of  the 
agency  to  obtain  comprehensive 
warranty  information  in  the  future,  we 
have  decided  to  create  a  class 
determination  covering  this 
information. 

4.  Field  Reports 

Larger  vehicle  manufacturers  and 
manufacturers  of  child  restraint  systems 
must  report  on  a  quarterly  basis  the  total 
number  of  field  reports  they  receive 
from  the  manufacturer's  employees, 
representatives,  and  dealers,  and  from 
fleets,  that  are  related  to  problems  with 
certain  specified  components  and 
systems,  with  respect  to  vehicles  and 
restraints  offered  for  sale,  sold  or  leased 
in  the  United  States.  In  addition,  these 
manufacturers  must  provide  copies  of 
certain  field  reports  received  from  their 
employees,  representatives,  and  fleets, 
but  are  not  required  to  provide  copies  of 
reports  received  from  dealers.  Like 
information  relating  to  warranty  claims, 
the  agency  is  requiring  the  submission 
of  historical  field  report  information 
from  these  manufacturers  to  provide  it 
with  a  seeding  of  data  it  can  use 
immediately  to  detect  any  trends  within 
the  manufacturers'  product  lines. 

The  nature,  quality  and  quantity  of 
field  reports  vary  significantly  from 
company  to  company.  Some  companies 
actively  pursue  field  feedback,  whether 
directly  fiom  customers  or  through 
dealers  and  manufacturer 
representatives.  Our  experience  in 
conducting  defect  investigations,  in 
which  we  routinely  receive  field  reports 
about  the  specific  problem  under 
investigation,  shows  that  companies 
obtain  information  from  the  field  in 
differing  ways  and  with  differing 
degrees  of  specificity  and  technical 
evaluation.  Some  manufacturers  collect 
field  reports  that  are  little  more  than 
customer  complaints,  collected  through 
dealers  and  field  personnel.  For  others, 
a  field  report  is  more  akin  to  technical 
investigation  into  a  problem  detected 
through  warranty,  consumer  complaint 
or  other  data  available  to  the  company. 

Field  reports  reflect  the  in-use 
experience  of  a  manufacturer's  product, 
collected  by  the  company  at  its  expense 
and  with  the  intent  of  identifying 
problems  associated  with  its  products  in 
the  field.  Such  information  would  be  of 
substantial  value  to  competitors,  who 
could — if  this  information  were  to  be 
made  public — avert  similar  issues  or 
improve  their  products  without  the 
need  to  invest  in  market  research, 
engineering  development  or  actual 
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market  exper;  ence.  Competitors  {and 
others)  may  a  so  use  the  field  report 
information  c  smpetitively,  just  as  with 
warranty  data ,  to  suggest  comparisons 
that  may  men  tly  resuh  from  differing 
poHcies  and  [ractices. 

Pubhc  Citis  en  maintains  that,  because 
field  reports  i  re  often  disclosed  as  part 
of  individual  defect  investigations,  field 
reports  and/o  •  field  report  information 
should  also  hi',  disclosed  in  a  wholesale 
fashion  when  submitted  as  part  of  early 
warning  data.  On  the  other  hand, 
manufacturer ;  such  as  Utilimaster  and 
Enterprise  Fie  et  Services  described  the 
harmful  comf  etitive  effects  of 
disclosing  the  confidential  field  reports 
relating  to  the  performance  of  their 
products.  As  ;  tated  by  Utilimaster, 
"public  and  private  parcel  delivery 
operations  do  not  under  any 
circumstance;  want  their  competitors 
(or  competitoi  s  of  their  respective 
customers)  to  ae  aware  of  and  exploit 
delivery  vehic  le  fleet  performance, 
maintenance  ( ir  durability  issues  which 
might  impact  jo  the  operational 
capability  of  t  le  delivery  company  in  a 
particular  region/trading  area,  or  on  the 
operations  of  j  )articular  customer 
accounts. "» 

The  same  is  true  for  other 
manufacturers .  who  collect  equally 
proprietary  in  ormation  about  their 
products  that  illows  them  to  conform 
future  design  i  ind  production  to  field 
experience.  B(  cause  they  would  have 
access  to  comprehensive  data  covering 
all  products,  competitors  would  obtciin 
data  revealing  which  product  features, 
components  a  id  systems  have  met  with 
consumer  acc(  ptance  (and  which  have 
cot),  as  well  a;  what  problems  may  be 
associated  with  particular  components 
and  systems.  1  he  information  may  also 
reveal  which  aspects  of  a  vehicle's 
performance  (  vhether  potentially  safety 
related  or  not)  a  manufacturer  deems 
important  in  i1  s  commercial  efforts.  As 
a  result,  and  ai  commenters  have 
illustrated,  the  disclosure  both  of  the 
hard  copies  of  field  reports  and 
information  al  out  the  number  of  reports 
associated  wit  i  the  components  and 
systems  specified  is  likely  to  cause 
substantial  codipetitive  harm.  This  is 
true  both  for  tl  le  quarterly  reports  and 
with  regard  to  the  historical  seeding 
field  report  inlormation. 

The  field  report  data  are  also  entitled 
to  protection  because  their  disclosure  is 
likely  to  lead  tp  fewer  and  less  reliable 
field  reports  available  to  the  agency  in 
its  efforts  to  idjentify  potential  safety 
defects  promptly.  The  agency  has 
required  the  submission  of  hard  copies 
of  certain  field  reports,  as  well  as  the 
numbers  of  all' field  reports,  because  the 
agency  believas  that  this  information 


will  be  especially  helpful  in  identifying 
the  existence  of  possible  safety-related 
problems.  We  recognize  that  we  cannot 
compel  the  preparation  of  field  reports, 
but  rather  only  require  that 
manufacturers  submit  to  the  agency 
information  about,  and  copies  of,  those 
field  reports  that  companies  choose  to 
prepare  and/ or  obtain.  See  49  U.S.C. 
30166(m)(4)(B).  Therefore,  we  do  not 
want  to  do  anything  to  discourage 
manufacturers  from  preparing  accurate 
and  comprehensive  field  reports  about 
problems  with  their  products.  Nor  do 
we  want  to  detract  fi-om  the  candor  and 
specificity  with  which  field  reports  are 
written. 

As  made  clear  throughout  the 
comments,  disclosure  of  field  reports  is 
likely  to  discourage  candor  on  the  part 
of  field  personnel  and  could  adversely 
affect  corporate  policies  and  practices 
with  respect  to  their  preparation.  The 
available  evidence  shows  that  the 
disclosure  of  the  field  reports  and  the 
field  report  data  would  likely  inhibit  a 
significant  feature  of  the  agency's 
program  to  encourage  the  collection  and 
reporting  of  information  and  to  identify 
the  potential  existence  of  safety  defects 
as  soon  as  they  begin  to  manifest 
themselves  in  the  field.  It  would  also 
reduce  the  amount  of  valuable 
information  available  to  the  agency 
during  our  defect  investigations. 

Because  disclosure  of  the  field  report 
information  required  by  the  early 
warning  reporting  rule  is  likely  to  cause 
substantial  competitive  harm  and  will 
likely  impair  the  ability  of  the  agency  to 
obtain  comprehensive  field  report 
information  in  the  future,  we  have 
decided  to  create  a  class  determination 
applicable  to  these  data. 

5.  Consumer  Complaints 

The  early  warning  reporting 
regulation  also  requires  larger  vehicle 
manufacturers  and  child  restraint 
manufacturers  to  submit  complaints 
received  each  quarter  relating  to 
specified  components  and  systems. i^ 
Consumer  complaints  are  defined  by  the 
regulation  as: 

[A]  communication  of  any  kind  made  by  a 
consumer  (or  other  person)  to  or  with  a 
manufacturer  addressed  to  the  company,  an 
officer  thereof  or  an  entity  thereof  that 
handles  consumer  matters,  a  manufacturer 
website  that  receives  consumer  complaints,  a 
manufacturer  electronic  mail  system  that 
receives  such  information  at  the  corporate 
level,  or  that  are  otherwise  received  by  a  unit 
within  the  manufacturer  that  receives 
consumer  inquiries  or  complaints,  including 


telephonic  complaints,  expressing 
dissatisfaction  with  a  product,  or  relating  the 
unsatisfactory  performance  of  a  product,  or 
any  actual  or  potential  defect  in  a  product, 
or  any  event  that  allegedly  was  caused  by  any 
actual  or  potential  defect  in  a  product,  but 
not  including  a  claim  of  any  kind  or  a  notice 
involving  a  fatality  or  injury. ^^ 

The  definition  recognizes  that 
companies  may  receive  customer  input 
in  a  variety  of  ways  and  may  establish 
differing  practices  for  the  receipt  of 
customer  complaints.  Companies  may 
enhance  their  ability  to  receive 
consumer  complaints,  for  example,  by 
increasing  the  staff  at  their  toll  free 
telephone  numbers  or  by  creating  web- 
based  systems  through  which 
consumers  can  make  complaints 
instcuitly  by  email.  The  more  consumer 
inputs  a  company  receives,  the  more 
reliable  the  information  available  to  it, 
and  the  agency,  to  assess  its  products' 
performance  in  the  hands  of  consumers. 

We  are  concerned  that  release  of  the 
consumer  complaint  information  will 
discourage  companies  from  actively 
pursuing  or  will  restrict  their  ability  to 
receive  consumer  feedback.  ^^  Consumer 
complaint  information  is  a  critical 
aspect  of  the  data  the  agency  intends  to 
use  to  identify  potential  vehicle 
problems.  Like  warranty  data  and  field 
reports,  the  aggregate  information  is 
likely  to  be  a  useful  pointer  to  areas 
that,  after  appropriate  inquiry,  may  lead 
to  defect  investigations  and  ultimately 
to  the  remedy  of  safety  defects. 

Our  experience  in  defect 
investigations  has  been  that  companies 
generally  receive  considerably  more 
consumer  inputs  than  does  the  agency 
on  any  given  vehicle  problem.  Indeed, 
the  importance  of  this  material  increases 
as  warreuities  expire  and  the  availability 
of  warranty  claims  information 
correspondingly  diminishes.  The  early 
warning  reporting  regulation  will  make 
available  to  the  agency  information 
about  the  volume  of  complaints  . 

received  by  manufacturers  as  to  each  of 
the  specified  components  or  systems, 
thus  considerably  enhancing  the 
agency's  ability  to  review  field 
experience  as  it  arises.  The  disclosure  of 
this  information  is  likely  to  discourage 
manufacturers'  proactive  efforts  to 
obtain  the  data  or  to  expend  sums  to 
establish  systems  to  receive  more 
information  or  to  use  it  more  effectively. 


"Child  restraint  system  manufacturers  will 
report  consumer  complaints  and  warranty  data 
together.  As  to  those  manufacturers,  the  data  are 
considered  warranty  data  for  purposes  of  this  rule. 


2049  CFR  579.4(c). 

''  Harley-Davidson  noted  its  proactive  efforts  to 
pursue  consumer  feedtiack  that  might  not  otherwise 
be  brought  to  the  company's  attention.  Efforts  such 
as  those  of  Harley-Davidson  show  that  consumer 
complaint  data  may  be  developed  by  manufacturers 
at  their  own  expense  and  for  their  own  proprietary 
purposes.  The  record,  however,  does  not  indicate 
that  efforts  like  those  described  by  Harley-Davidson 
are  prevalent  among  all  manufacturers. 
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Consequently,  such  disclosure  could 
impair  the  effective  and  efficient 
implementation  of  the  agency's  early 
warning  process. 

Manufacturers  argued  that  release  of 
consumer  complaint  information  is 
likely  to  cause  substantial  competitive 
harm  because  it  will  be  used  by 
competing  manufacturers  and 
potentially  others  in  the  public  to  make 
cross-company  comparisons.  If 
misinterpreted,  the  information  may 
result  in  unwarranted  product 
disparagement,  leading  to  substantial 
competitive  harm.  As  many  of  the 
comments  pointed  out,  consumer 
complaints  reveal  the  raw,  unverified 
perceptions  of  vehicle  owners.  They 
neither  reflect  a  repafr  that  was 
conducted  (which  is  revealed  by 
warranty  claims)  nor  an  evaluation  of  an 
event  by  a  manufacturer's  employee  or 
dealer  (which  is  often  the  source  of  field 
reports).  Furthermore,  the  consumer 
complaint  information  is  not  subject  to 
any  controls  or  analytic  rigor  that  we 
believe  are  imbedded  into  the 
development  of  public  acceptance 
surveys. 

Competitors  with  access  to  complaint 
data  would  obtain,  to  a  certain  extent, 
information  revealing  which  product 
features,  components  and  systems  have 
met  with  consumer  acceptance  (and 
which  have  not)  and  what  perceived 
problems  may  be  associated  with 
particular  components  and  systems.  The 
information  may  also  reveal  which 
aspects  of  a  vehicle's  performance 
(whether  potentially  safety  related  or 
not)  a  manufacturer  deems  important  in 
its  commercial  efforts.  Thus,  the  public 
disclosure  of  complaint  data  is  likely  to 
cause  substantial  competitive  harm. 

Because  we  have  determined  that  the 
disclosure  of  the  consumer  complaint 
data  required  by  the  early  warning 
reporting  rule  will  likely  impair  the 
ability  of  the  agency  to  obtain 
comprehensive  consumer  complaint 
information  in  the  future  and  is  likely 
to  cause  substantial  competitive  harm, 
we  have  decided  to  create  a  class 
determination  covering  these  data. 

VII.  Appendix  A — FOIA  Exemption  3 
and  the  TREAD  Act  Disclosure 
Provision 

Exemption  3  of  the  Freedom  of 
Information  Act  prevents  the  disclosure 
of  information  provided  to  the 
government  when  Congress  evidences  a 
clear  intent  through  a  statutory'  scheme 
that  prohibits  disclosure.  The  RMA 
argued  that  Congress  referred 
specifically  to  all  of  the  information 
submitted  under  the  regulations  issued 
to  implement  Section  30166(m)(l),  and 
therefore  all  such  information  must  be 


withheld  from  disclosure  under 
Exemption  3. 

Exemption  3  is  designed  to 
incorporate  into  the  FOIA  exemptions 
other  statutes  that,  on  their  face,  clearly 
exempt  information  from  FOLA's 
disclosure  requirements.  See,  e.g.. 
Reporters  Comm  n  for  Freedom  of  the 
Press  V.  Department  of  Justice,  816  F.2d 
730,  735  (B.C.  CiT.).  modified  on  other 
grounds,  831  F.2d  1124  (B.C.  Cir.  1987), 
rev'd  on  other  grounds,  489  U.S.  749 
(1989)  (providing  that  "a  statute  that  is 
claimed  to  qualify  as  an  Exemption  3 
withholding  statute  must,  on  its  face, 
exempt  matters  from  disclosure"),  and 
Irons  &■  Sears  v.  Dann.  606  F.2d  1215. 
1220  (B.C.  Cir.  1979)  (stating  that 
"[o]nly  explicit  nondisclosure  statutes 
that  evidence  a  congressional 
determination  that  certain  materials 
ought  to  be  kept  in  confidence  will  be 
sufficient  to  qualify  under  the 
exemption.").  An  Exemption  3  statute 
must  either  make  clear  that  the  agency 
has  no  discretion  on  whether  to  disclose 
the  information  or  must  clearly 
circumscribe  the  determination  by 
setting  forth  particular  criteria  or 
specifically  identifying  the  information 
to  be  withheld  from  disclosure.  The 
RMA  claims  that  the  TREAB  Act's 
disclosure  provision  does  the  latter. 

We  disagree.  Had  Section 
30166(m)(4)(C)  stated  only  that  "none  of 
the  information  collected  pursuant  to 
the  final  rule  promulgated  under 
'paragraph  (1)  shall  be  disclosed,"  then 
the  provision  would  have  provided 
unambiguous  direction  to  the  agency 
and  clearly  identified  the  information  to 
be  withheld.  But  that  is  not  what  the 
disclosure  provision  states.  Instead,  the 
provision  makes  reference  to  Section 
30167(b)  and  states  that  "[n]one  of  the 
information  collected  pursuant  to  the 
final  rule  promulgated  under  paragraph 
(1)  shall  be  disclosed  pursuant  to 
section  30167(b)  unless  the  Secretary 
determines  the  disclosure  of  such 
information  will  assist  in  carrying  out 
sections  30117(b)  and  30118  through 
30121."  By  making  reference  to 
preexisting  Section  30167(b).  the  - 
provision  suggests  that  Congress 
intended  the  Secretary'  to  determine 
initially  which  of  the  early  warning 
reporting  information  is  entitled  to 
confidential  treatment  as  confidential 
business  information,  and,  if  so  and 
only  then,  would  consider  whether 
disclosure  was  nonetheless  necessarj' 
for  the  agency  to  fulfill  its 
responsibilities. 

The  colloquy  between  Congressmen 
Markey  and  Tauzin  during  the  TREAB 
Act  hearings  suggests  that  Congress 
intended  the  agency  to  consider  the 
confidentiality  of  the  early  warning 


reporting  information  by  applying  the 
same  legal  standards  otherwise 
applicable  to  information  the  agency 
requires  to  be  submitted: 

Mr.  MARKEY:  First,  under  the  section 
entitled  "early  warning  requirements."  we 
provide  for  the  reporting  of  new  information 
to  NHTSA  generally  at  an  earlier  stage  than 
the  stage  when  an  actual  recall  lakes  place 
based  on  the  finding  of  a  defect.  To  protect 
the  confidentiality  of  this  new  earlv  stage 
information,  the  bill  provides  in  Section  2(b) 
in  the  subsection  titled  "disclosure"  that 
such  information  shall  be  treated  as 
'  confidential  unless  the  Secretary  makes  a 
finding  that  its  disclosure  would  assist  in 
ensuring  public  safety,  but  with  respect  to 
information  that  NHTSA  currently  requires 
be  disclosed  to  the  public  it  is  my 
understanding  of  the  committee's  intention 
that  ne  not  provide  manufacturers  with  the 
ability  to  hide  from  public  disclosure 
information  which  under  turrent  law  must  be 
disclosed.  Would  the  gentleman  from 
Louisiana  IMr.  Tauzint  agree  that  this  special 
disclosure  provision  for  new  early  stage 
information  is  not  intendtd  to  protect  from 
disclosure  iinformation]  that  is  currently 
disclosed  under  existing  law  such  as 
information  about  actual  defects  or  recalls? 
***** 

Mr.  TAUZIN:  Mr.  Speaker,  the  gentleman 
is  correct.''^ 

The  RMA  and  other  commenters, 
however,  pointed  to  other  statutorj' 
schemes  in  which  Congress'  intent  to 
ensure  the  confidentiality  of  submitted 
information  was  made  clear.  The  AIAM, 
citing  the  practices  of  several  State  and 
Federal  agencies,  noted  that  these 
"regulator^'  agencies  receive  product 
quality-related  information  from 
regulated  parties  for  compliance 
evaluation  purposes"  and  have 
"consistently  follow[ed]  policies  of 
withholding  such  information  from 
public  disclosure."  AIAM  admitted, 
however,  that  the  statutory  provisions 
for  these  agencies  "differ  from  those 
affecting  NHTSA"  and  "do  not  *   *   * 
provide  controlling  legal  authority  for 
NHTSA's  handling  of  the  early  warning 
report  information.  " 

For  example,  the  Supreme  Court  has 
held  that  the  statute  governing  the 
activities  of  the  Consumer  Product 
Safety  Commission  (CPSC)  contains  a 
provision  constituting  an  Exemption  3 
statute.  CPSCv.  GTE  Sylvania,  447  U.S. 
102  (1980).  The  Court  noted  that  Section 
6(b)  of  the  Consumer  Product  Safety 
Act,  15  U.S.C.  2055,  sets  forth  specific 
procedures  that  CPSC  must  follow  prior 
to  the  release  of  information  to  the 
public,  W.  at  105.  Under  that  provision, 
the  CPSC  must  ensure  the  accuracy  of 
the  information  it  plans  to  release, 
notify  the  manufacturer  and  provide  it 


"  146  Ckjng.  Rec.  H9629  (daily  ed.  Oct.  10.  1000) 
(emphasis  add>>d). 
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FDA's  various  information-collection 
statutes  must  not  be  disclosed  if  the 
information  "concern(s]  any  method  or 
process  which  as  a  trade  secret  is 
entitled  to  protection."  Id.  While  the 
court  indicated  that  Section  331  (j) 
qualified  as  an  Exemption  3  statute,  it 
held  that  the  scope  of  the  statute  is  not 
broader  than  Exemption  4  and  "cannot 
provide  any  independent  justification 
for  nondisclosure."  Id. 

The  colloquy  between  Congressmen 
Markey  and  Tauzin  suggests  no  intent  to 
create  a  statutory  scheme  like  that 
governing  the  disclosure  of  information 
from  the  CPSC  or  other  provisions 
prohibiting  disclosure.  Rather,  the 
limited  legislative  history  of  Section 
30166(m)(4)(C),  and  the  reference  to 
Section  30167(b)  in  that  provision, 
shows  that  Congress  intended  the 
agency  to  determine  the  confidentiality 
of  the  early  warning  reporting 
information  in  accordance  with  its  long 
standing  practice  of  considering 
whether  the  data  constitutes 
confidential  business  information. 
Congress  is  presumed  to  be  aware  of 
agency  practice  when  promulgating 
statutes  and,  therefore,  is  presumed  to 
have  been  aware  of  NHTSA's  practice  of 
analyzing  confidentiality  claims 
pursuant  to  Exemption  4  of  the  FOIA. 
See  e.g..  U.S.  v.  Wilson.  290  F.3d  347, 
356  (D.C.  Cir.  2002)  (  "Congress  is 
presumed  to  preserve,  not  abrogate,  the 
background  understandings  against 
which  it  legislates"). 2-' 

VIII.  Appendix  B — Confidential 
Business  Information  Case  Law 
Analysis 

In  assessing  whether  Exemption  4 
applies  to  required  submissions  the 
Government  must  examine  whether  the 
disclosure  is  likely  to  impair  the 
Government's  ability  to  obtain  necessary 
information  in  the  future  or  is  likely  to 
cause  substantial  competitive  harm  to 
the  submitter.  Substantial  competitive 
harm  can  arise  when  the  information 
has  significant  commercial  value  to 
competitors,  such  as:  from  revealing 
fundamental  data  (such  as  price,  cost  or 
other  proprietary  business  structure); 
from  revealing  information  that  would 
otherwise  require  investment,  through 
reverse  engineering  or  other  means,  to 
obtain;  or  from  revealing  business 
strategies  by  making  information  that 


-■•The  .Mliance  suggests  that  Exemption  7  may 
also  be  applicable.  Exemption  7  protects  records 
from  disclosure  relating  to  law  enforcement 
purposes  when  disclosure  could  reasonably  be 
expected  to  interfere  with  the  enforcement 
proceedings.  NHTSA  has  historically  not  invoked 
Exemption  7  to  withhold  information  received  from 
manufacturers  during  the  course  of  defect 
investigations.  See  CMA  v.  Donovan.  830  F.2d  1132. 
1139  (D.C.  Cir.  1987). 


otherwise  would  be  unobtainable 
available  to  competitors. 

The  National  Parks  test  also 
recognizes  that  the  Government  requires 
the  submission  of  certain  information 
because  it  is  needed  to  serve  an 
important  government  function.  In 
describing  this  aspect  of  Exemption  4. 
the  court  in  National  Parks  noted  that: 

Tlie  "financial  information"  exemption 
recognizes  the  need  of  government 
policymakers  to  have  access  to  commercial 
and  financial  data.  Unless  persons  having 
necessary  information  can  be  assured  that  it 
will  remain  confidential,  thev  may  decline  to 
cooperate  with  officials  and  the  ability  of  the 
Government  to  make  intelligent,  well- 
informed  decisions  will  be  impaired.  Id.  at 
767. 

The  DC  Circuit  nonetheles's  decided 
that  the  information  at  issue — financial 
information  of  concessionaires  in 
national  parks — did  not  qualify  as 
confidential  under  the  impairment 
prong  because  it  was  required  by 
government  regulation  and  therefore  the 
government's  ability  to  obtain  it  in  the 
future  would  not  be  impaired  by  its 
disclosure.  The  court  remanded  the  case 
to  the  district  court  for  a  determination 
of  whether  the  data  would  cause 
competitive  harm  if  released. 

That  the  National  Parks  test  was 
intended  in  part  to  ensure  the  proper 
functioning  of  government  business  was 
further  made  clear  in  Washington  Post 
Co.  V.  HHS.  865  F.2d  320  (D.C.  Cir. 
1989).  In  remanding  the  case  for  the 
development  of  a  more  complete  record, 
the  court  emphasized  that  it  had  no 
intention  of  undermining  the 
impairment  prong  of  National  Parks. 
Instead,  the  Washington  Post  court 
prognosticated  that  the  impairment 
prong  would  tend  to  focus  on  protecting 
the  reliability  of  data,  rather  than  the 
availability  of  data.  Id.  at  328,  Thus,  the 
court  reiterated  the  fundamental 
concept  that  the  receipt  of  valid 
information  on  which  the  government 
can  rely  in  performing  its  programmatic 
functions  is  a  critical  component  of 
considering  Exemption  4  claims. 

The  DC  Circuit  once  again  considered 
its  policy  of  encouraging  the  submission 
of  information  to  the  government  in 
Critical  Mass  Energy  Project  v.  Nuclear 
■Regulatory  Commission,  975  F.2d  871 
(D.C.  Cir.  1992)  (en  banc).  In  Critical 
Mass,  the  court  distinguished  between 
information  the  government  compels 
and  that  which  is  voluntarily  submitted 
to  help  further  governmental  functions, 
such  as  rulemakings.  The  court  held 
that  information  voluntarily  submitted 
to  the  government  should  be  treated  as 
confidential  under  Exemption  4  as  long 
as  the  submitter  can  show  that  it  is  not 
customarily  released  to  the  public.  Id.  at 
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880.  In  contrast,  information  compelled 
by  the  government  would  continue  to  be 
considered  under  the  two  prongs" 
enunciated  in  National  Parks. 

The  Exemption  4  jurisprudence  in  the 
aftermath  of  Critical  Mass  makes  clear 
that  the  determination  of  whether 
information  should  be  protected  under 
Exemption  4  may  include  additional 
considerations,  but  only  to  the  extent 
that  those  considerations  relate  to  the 
government  functions  for  which  the 
information  is  sought.  Underpinning  the 
jurisprudence  surrounding  Exemption  4 
has  been  the  acknowledgement  that  "it 
is  intended  to  protect  the  interests  of 
both  the  Government  and  the 
individual,"  including  advancing  the 
efficiency  of  government  operations. 
National  Parks,  498  F.2d  at  767.  The 
concern  that  disclosure  policy  should 
not  impair  government  programs 
remains  strong  whether  the  information 
is  compelled  (and  its  disclosure 
governed  by  the  two  prongs  of  National 
Parks)  or  voluntarily  submitted  (and  its 
disclosure  governed  by  the  Critical  Mass 
test).  See  CAS  v.  NHTSA,  244  F.3d  at 
148  (D.C.  Cir.  2001)  (explaining  that 
"[w]hen  the  Government  obtains  the 
information  as  part  of  a  mandatory 
submission,  the  Government's  access  to 
the  information  normally  is  not 
seriously  threatened  by  disclosure;  the 
private  interest  is  the  principal  factor 
tending  against  disclosure,  and  the  harm 
to  the  private  interest  must  be 
significant  to  prevent  public  access  to 
information")  femphasis  added). 

For  example,  the  government  may 
withhold  information  that,  if  disclosed, 
would  diminish  the  effectiveness  of  a 
licensing  program  even  when  the  basis 
for  disclosure  would  arguably  advance 
an  underlying  public  interest.  See 
Public  Citizen  Health  Research  Group  v. 
National  Institutes  of  Health  (PCHRG  v. 
NIH).  209  F.  Supp.  2d  37,  46  (D.D.C. 
2002)  (finding  certain  royalty 
information  confidential  under 
Exemption  4  because  "disclosure  of  the 
royalty  information  would  impair  the 
efficient  and  effective  performance  of 
[the  government's]  licensing  program"). 

It  is  not  sufficient,  therefore,  to  argue 
that  some  public  need  unrelated  to  the 
government's  function  warrants  the 
disclosure  of  information  under 
Exemption  4.  Public  Citizen  Health 
Research  Group  v.  Food  &  Drug 
Administration  (PCHRG  v.  FDA],  185 
F.3d  898  (D.C.  Cir.  1999)  (rejecting  the 
argument  that  a  company's  clinical 
studies,  which  were  required  to  be 
submitted  to  the  FDA.  should  be 
disclosed  because  disclosure  would 
allow  the  public  to  learn  from  the 
company's  experience).  As  the  D.C. 
Circuit  stated  in  PCHRG  v.  FDA: 


It  is  not  open  to  Public  Citizen,  however, 
to  bolster  the  case  for  disclosure  by  claiming 
an  additional  public  benefit  in  that,  if  the 
information  is  di-sclosed,  then  other  drug 
companies  will  not  conduct  risky  clinical 
trials  of  the  drugs  that  Schering  has 
abandoned.  That  is  not  related  to  "what  the 
[  1  government  is  up  to"  and  the  Court  has 
clearly  stated  "whether  disclosure  of  a  *   *    ' 
document  *   *   *  is  warranted  must  turn  on 
the  nature  of  the  requested  document  and  its 
relationship  to  the  basic  purpose  of  the 
Freedom  of  Inforrnation  Act  to  open  agency 
action  to  the  light  of  public  scrutiny  *   *   * 
rather  than  on  the  particular  purpose  for 
which  the  document  is  being  requested.  In 
other  words,  the  public  interest  side  of  the 
balance  is  not  a  function  of  the  identity  of  the 
requester  *   *   *  or  of  any  potential  negative 
consequences  disclosure  may  have  for  the 
public  *    •    *  nor  likewise  of  any  collateral 
benefits  of  disclosure.  Id.  at  904  (citations 
omitted). 

In  most  of  the  cases  discussing  the 
National  Parks  test,  the  courts  were 
considering  the  kind  of  commercial 
information  that  would  be  created 
independent  of  any  government 
mandate,  and  thus  the  courts  have 
generally  considered  the  inquiry  under 
the  impairment  prong  to  focus  on  the 
reliability,  rather  than  the  availability, 
of  the  data.  Yet,  the  courts  have 
carefully  maintained  the  vitality  of  the 
impairment  prong  as  applied  to 
compelled  submissions  and.  in  doing 
so,  have  maintained  an  analytic 
framework  within  which  to  ensure  that 
the  disclosure  of  information  does  not 
unduly  impair  the  government's 
functions  liy  reducing  both  qualitatively 
and  quantitatively  the  data  available  to 
the  government.  "Thus,  as  in  CAS  v. 
NHTSA.  the  Court  was  careful  to  state 
that  'when  the  Government  obtains  the 
information  as  part  of  a  mandaton,' 
submission,  the  Government's  access  to 
information  normally  is  not  seriously 
threatened  by  disclosure."  and  in 
PCHRG  v.  NIH,  the  impairment  of  the 
government's  program  served  as  an 
independent  basis  for  the  court's  refusal 
to  require  disclosure. 

IX.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
is  not  economically  significant.  It  was, 
however,  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  has 
been  determined  to  be  significant  under 
the  Department's  regulatory  policies  and 
procedures,  given  the  degree  of  public 


interest  in  the  treatment  of  the  early 
warning  reporting  information. 

This  final  rule  simplifies  and  clarifies 
the  agency's  regulation  on  confidential 
information  and  updates  specific 
sections  of  the  regulation  to  reflect  legal 
developments.  In  addition,  this  final 
rule  creates  a  series  of  class 
determinations  applicable  to  those 
portions  of  the  data  to  be  submitted 
pursuant  to  the  early  warning  reporting 
regulation  that  are  determined  to  be 
entitled  to  confidential  treatment  under 
the  procedures  set  forth  in  this  final 
rule. 

The  procedural  aspects  of  this  final 
rule  impose  no  new.  significant  burdens 
on  submitters  of  information.  The 
treatment  of  the  early  warning  reporting 
information  addresses  the  manner  in 
which  the  agency  will  handle  the  data, 
and  also  imposes  no  new,  significant 
burdens  on  submitters  of  information. 
Because  no  additional  burdens  are 
imposed,  there  are  no  costs  requiring 
the  development  of  a  full  cost/benefit 
evaluation. 

B.  Regulatory  Flexibility  Act 

We  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory' 
Flexibility  Act  (5  U.S.C.  601  et  seq.] 
This  rule  does  nofhave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  for  this  action.  This  final  rule 
imposes  no  additional  obligations  on 
the  submitters  of  information  to  NHTSA 
beyond  those  other\vise  required  by  the 
Vehicle  Safety  Act  and  the  early 
warning  reporting  regulation.  This  final 
rule  addresses  the  agency's  treatment  of 
early  warning  reporting  data  and 
simplifies  procedures  for  all  submitters, 
including  small  entities,  when 
submitting  information  to  the  agency. 
The  rule  protects  from  disclosure  early 
warning  reporting  information  found 
likely  to  cause  competitive  harm.  It 
permits  the  disclosure  of  that  early 
warning  information  determined  neither 
to  cause  competitive  harm  if  released 
nor  to  impair  the  ability  of  the 
government  to  obtain  the  information  in 
the  future. 

C  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act  and  determined  that  it  does 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

D.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  set  forth  in 
Executive  Order  13132  and  has 
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G.  Paperwork  Reduction  Act 

The  existin  j  requirements  of  part  512 
are  considere  1  to  be  information 
collection  rec  uirements  as  that  term  is 
defined  by  th  ;  Office  of  Budget  and 
Management  0MB)  in  5  CFR  part  1320. 
Accordingly,  the  existing  part  512 
regulati  )n  wa  3  submitted  to  and 
approved  by  i  )MB  pursuant  to  the 
Paperwork  Re  duction  Act  (44  U.S.C. 
3501  et  seq.).  These  requirements  were 
approved  in  P  ebruary,  2002  through 
February  28,  ::005.  This  final  rule  does 
not  revise  the  existing  currently 
approved  infc  rmation  collection  under 
Part  512. 

Commentei  s  to  the  Notice  of  Proposed 
Rulemaking  objected  to  the  submission 
of  a  "third  vei  sion"  of  information  for 
review,  a  reqi  est  for  submitters  to 
redact  person  il  identifiers  and  certain 
other  features  of  the  form  with  which 
the  agency  ha  i  proposed  the  submission 
of  informatioi  i  claimed  to  be 
confidential. '  'his  agency  has 
considered  ar  d  addressed  these 


concerns,  including  the  number  of 
copies  to  be  submitted.  These  proposals, 
whether  intended  or  otherwise 
interpreted,  were  not  adopted. 

H.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children. 
This  regulatory  action  does  not  meet 
either  of  these  criteria. 

/.  National  Technology  Transfer  and    ' 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  ^s  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 
otherwise  impractical.  This  requirement 
is  not  relevant  to  this  rulemaking  action. 

J.  Data  Quality  Act 

Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (the  "Data 
Quality  Act")  requires  agencies  to  take 
certain  affirmative  steps  to  maximize 
the  utility,  objectivity,  and  integrity  of 
data  agencies  disseminate  to  the  public. 
This  final  rule  establishes  a  series  of 
class  determinations  applicable  to  those 
portions  of  the  early  warning  reporting 
information  determined  likely,  if 
released,  to  cause  substantial 
competitive  harm  and  to  impair  the 
government's  ability  to  obtain  data 
necessary  to  the  operation  of  the 
agency's  defect  detection  and 
remediation  program.  Such  submissions 
are  entitled  to  confidential  treatment 
under  Exemption  4  of  the  Freedom  of 
Information  Act. 

The  early  warning  reporting 
information  determined  not  to  be 
entitled  to  confidential  treatment — 
reports  of  claims  and  notices  of  deaths, 
personal  injury  and  property  damage 
and  some  production  numbers — 
involves  factual  matter  and  does  not 
constitute  data  relied  on  or  developed  as 
part  of  a  determination  by  the  agency. 


2=  Voluntary  consensus  standards  are  technical 
standards  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Technical  standards 
are  defined  by  the  NTTAA  as  "performance-based 
or  design-specific  technical  specifications  and 
related  management  systems  practices."  They 
pertain  to  "products  and  processes,  such  as  size 
strength,  or  technical  performance  of  a  product, 
process  or  material." 


The  remainder  of  the  early  warning 
information  is  similarly  factual,  but  will 
not  be  disclosed  to  the  public.  This  rule 
does  not  implicate  Data  Quality  Act 
concerns. 

K.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  emd  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  512 

Administrative  procedure  and 
practice,  Confidential  Business 
Information,  Freedom  of  Information, 
Motor  Vehicle  Safety,  Reporting  and 
Record  Keeping  Requirements. 
■  In  consideration  of  the  foregoing,  the 
National  Highway  Traffic  Safety 
Administration  amends  title  49,  Code  of 
Federal  Regulations,  by  revising  Part  512 
as  set  forth  below. 

Subpart  A — General  Provisions 

Sec. 

512.1  Purpose  and  scope. 

512.2  Applicability. 

512.3  Definitions. 

Subpart  B — Submission  Requirements    . 

512.4  When  requesting  confidentiality, 
what  should  I  submit? 

512.5  How  many  copies  should  I  submit? 

512.6  How  should  I  prepare  documents 
when  submitting  a  claim  for 
confidentiality? 

512.7  Where  should  I  send  the  information 
for  which  I  am  requesting 
confidentiality? 

512.8  What  supporting  information  should 
I  submit  with  my  request? 

Subpart  C — Additional  Requirements 

512.9  What  are  the  requirements  if  the 
information  comes  from  a  third  party? 

512.10  Duty  to  amend. 

512.11  What  if  I  need  an  extension  of  time? 

512.12  What  if  I  am  submitting  multiple 
items  of  information? 

512.13  What  are  the  consequences  for 
noncompliance  with  this  part? 

Subpart  D— Agency  Determination 

512.14  Who  makes  the  confidentiality 
determination? 

512.15  How  will  confidentiality 
determinations  be  made? 

512.16  Class  determinations. 

512.17  How  long  should  it  take  to 
determine  whether  information  is 
entitled  to  confidential  treatment? 

512.18  How  will  I  be  notified  of  the 
confidentiality  determination? 

512.19  What  can  I  do  if  I  disagree  with  the 
determination? 
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Subpart  E — Agency  Treatment  of 
Information  Claimed  To  Be  Confidential 

512.20  How  does  the  agency  treat 
information  submitted  pursuant  to  this 

:   part  before  a  confidentiality 
determination  is  made? 

512.21  How  is  information  submitted 
pursuant  to  this  part  treated  once  a 
confidentiality  determination  is  made? 

512.22  Under  what  circumstances  mav 
NHTSA  modif\'  a  grant  of 
confidentiality? 

512.23  Under  what  circumstances  may 
NHTSA  publicly  release  confidential 
information? 

Appendix  A — Certificate  in  Support  of 

Request  for  Confidentiality 
Appendix  B — General  Class  Determinations 
Appendix  C — Early  Warning  Reporting  Class 

Determinations 
Appendix  D — 0MB  Clearance 

Authority:  49  U.S.C.  322;  5  U.S.C.  552;  49 
U.S.C.  30166;  49  U.S.C.  30167;  49  U.S.C. 
32307;  49  U.S.C.  32505;  49  U.S.C.  32708;  49 
U.S.C.  32910;  49  U.S.C.  33116;  delegation  of 
authority  at  49  CFR  1.50. 

Subpart  A — General  Provisions 

§  51 2.1     Purpose  and  scope. 

The  purpose  of  this  part  is  to  establish 
the  procedures  and  standards  by  which 
NHTSA  will  consider  claims  that 
information  submitted  to  the  agency  is 
entitled  to  confidential  treatment  under 
5  U.S.C.  552(b),  most  often  because  it 
constitutes  confidential  business 
information  as  described  in  5  U.S.C. 
552{bK4),  and  to  address  the  treatment 
of  information  determined  to  be  entitled 
to  confidential  treatment. 

§512.2    Applicability. 

(a)  This  part  applies  to  all  information 
submitted  to  NHTSA,  except  as 
provided  in  paragraph  (b)  of  this 
section,  for  which  a  determination  is 
sought  that  the  material  is  entitled  to 
confidential  treatment  under  5  U.S.C. 
552(b),  most  often  because  it  constitutes 
confidential  business  information  as 
described  in  5  U.S.C.  552(b)(4),  and 
should  be  withheld  from  public 
disclosure. 

(b)  Information  received  as  part  of  the 
procurement  process  is  subject  to  the 
Federal  Acquisition  Regulation,  48  CFR 
Chapter  1,  as  well  as  this  part.  In  any 
case  of  conflict  between  the  Federal 
Acquisition  Regulation  and  this  part, 
the  provisions  of  the  Federal 
Acquisition  Regulation  prevail. 

§512.3    Definitions. 

Whenever  used  in  this  part: 

(a)  Administrator  means  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration. 

(b)  Chief  Counsel  means  the  Chief 
Counsel  of  the  National  Highway  Traffic 
Safety  Administration. 


(c)  Confidential  business  information 
means  trade  secrets  or  commercial  or 
financial  information  that  is  privileged 
or  confidential,  as  described  in  5  U.S.C. 
552(b)(4). 

(1)  A  trade  secret  is  a  secret, 
commercially  valuable  plan,  formula, 
process,  or  device  that  is  used  for  the 
making,  preparing,  compounding,  or 
processing  of  trade  conmiodities  and 
that  can  be  said  to  be  the  end  product 
of  either  innovation  or  substantial  effort. 

(2)  Commercial  or  financial 
information  is  considered  confidential  if 
it  has  not  been  publicly  disclosed  and; 

(i)  If  the  information  was  required  to 
be  submitted  and  its  release  is  likely  to 
impair  the  Government's  ability  to 
obtain  necessary  information  in  the 
future,  or  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
person  from  whom  the  information  was 
obtained;  or 

(ii)  if  the  information  was  voluntarily 
submitted  and  is  the  kind  of  information 
that  is  customarily  not  released  to  the 
public  by  the  person  firom  whom  it  was 
obtained. 

(d)  NHTSA  means  the  National 
Highway  Traffic  Safety  Administration. 

(e)  "Substantial  competitive  harm" 
includes  "significant  competitive 
damage"  under  Chapter  329  of  Title  49 
of  the  United  States  Code,  Automobile 
Fuel  Economy,  49  U.S.C.  32910(c). 

Subpart  B — Submission  Requirements 

§512.4    When  requesting  confidentiality, 
what  should  I  submit? 

Any  person  submitting  information  to 
NHTSA,  other  than  information  in  a 
class  identified  in  Appendix  C  of  this 
Part,  and  requesting  that  the  information 
be  withheld  from  public  disclosure 
pursuant  to  5  U.S.C.  552(b)  shall  submit 
the  following; 

(a)  The  materials  for  which 
confidentiality  is  being  requested,  in 
conformance  with  §§  512.5,  512.6,  and 
512.7  of  this  part; 

(b)  The  Certificate,  in  the  form  set  out 
in  Appendix  A  to  this  part; 

(c)  Supporting  information,  in 
conformance  with  §  512.8;  and 

(d)  Any  request  for  an  extension  of 
time,  made  in  accordance  with  §  512.11. 

§512.5    How  many  copies  should  I  submit? 

(a)  Except  as  provided  for  in 
subsection  (c),  a  person  must  send  the 
following  in  hard  copy  or  electronic 
format  to  the  Chief  Counsel  when 
making  a  claim  for  confidential 
treatment  covering  submitted  material; 

(1)  A  complete  copy  of  the 
submission,  and 

(2)  A  copy  of  the  submission 
containing  only  the  portions  for  which 


no  claim  of  confidential  treatment  is 
made  and  from  which  those  portions  for 
which  confidential  treatment  is  claimed 
has  been  redacted,  and 

(3)  Either  a  second  complete  copy  of 
the  submission  or,  alternatively,  those 
portions  of  the  submission  containing 
the  material  for  which  confidential 
treatment  is  claimed  and  any  additional 
information  the  submitter  deems 
important  to  the  Chief  Counsel's 
consideration  of  the  claim. 

(4)  If  submitted  in  electronic  format, 
a  copy  of  any  special  software  required 
to  review  materials  for  which 
confidential  treatment  is  requested  and 
user  instructions  must  also  be  provided. 

(b)  A  person  filing  comments  to  a 
rulemaking  action  must  additionally 
submit  to  the  rulemaking  docket  a  copy 
of  the  submission  containing  only  the 
portions  for  which  no  claim  of 
confidential  treatment  is  made  and  from 
which  those  portions  for  which 
confidential  treatment  is  claimed  has 
been  redacted. 

(c)  Any  person  submitting  blueprints 
or  engineering  drawings  need  only 
provide  an  original  version  with  their 
submission. 

§  512.6    How  should  I  prepare  documents 
when  submitting  a  claim  for  confidentiality? 

(a)  Information  claimed  to  be 
confidential  must  be  clearly  identified 
to  enable  the  agency  to  distinguish 
between  those  portions  of  the 
submission  claimed  to  constitute 
confidential  business  information  and 
those  portions  for  which  no  such  claim 
is  made. 

(b)  The  word  "CONFIDENTIAL"  must 
appear  on  the  top  of  each  page 
containing  information  claimed  to  be 
confidential. 

(1)  If  an  entire  page  is  claimed  to  be 
confidential,  the  submitter  must 
indicate  clearly  that  the  entire  page  is 
claimed  to  be  confidential. 

(2)  If  the  information  for  which 
confidentiality  is  being  requested  is 
contained  witiiin  a  page,  the  submitter 
shall  enclose  each  item  of  information 
that  is  claimed  to  be  confidential  within 
brackets;  "[     j." 

(3)  If  submitted  in  electronic  format, 
a  comparable  method  to  of  identif\ing 
the  information  claimed  to  be 
confidential  may  be  used.  If  submitted 
on  CD-ROM  or  other  format,  the  item 
containing  the  information  shall  be 
labeled  as  containing  confidential 
information. 

§  51 2.7    Where  should  I  send  the 
information  for  which  I  am  requesting 
confidentiality? 

A  claim  for  confidential  treatment 
must  be  submitted  in  accordance  with 
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the  provisiol  i 
Chief  Counsitl 
Traffic  Safet  ' 
5219.400 
Washington, 


s  of  this  regulation  to  the 
of  the  National  Highway 
Administration,  Room 
enth  Street,  SW., 

DC  20590. 


§  51 2.8    Whal  supporting  information 
should  I  subntit  with  my  request? 

When  reqi  esting  confidentiality,  the 
submitter  sh  ill: 

(a)  Describ  ?.  the  information  for  which 
confidentiali  ty  is  being  requested; 

(b)  Identif5  the  confidentiality 
standard(s)  u  nder  which  the 
confidentiali  y  request  should  be 
evaluated,  in  accordance  with  §  512.15; 

(c)  Justify  1  le  basis  for  the  claim  of 
confidentiali  y  under  the  confidentiality 
standard(s)  ii  entified  pursuant  to 
paragraph  (b  of  this  section  by 
describing: 

(1)  Why  th  ;  information  qualifies  as  a 
trade  secret,  f  the  basis  for 
confidentiali  y  is  that  the  information  is 
a  trade  secret ; 

(2)  What  th  e  harmfiil  effects  of 
disclosure  wi  luld  be  and  why  the  effects 
should  be  viewed  as  substantial,  if  the 
claim  for  con  identiality  is  based  upon 
substantial  cc  mpetitive  harm: 

(3)  What  si  jnificant  NHTSA  interests 
will  be  impai  red  by  disclosure  of  the 
information  a  nd  why  disclosure  is  likely 
to  impair  sue  i  interests,  if  the  claim  for 
confidentiahly  is  based  upon 
impairment  t )  government  interests; 

(4)  What  m  sasures  have  been  taken  by 
the  submitter  to  ensure  that  the 
information  i !  not  customarilv  disclosed 
or  otherwise  nade  available  to  the 
public,  if  the  lasis  for  confidentiality  is 
that  the  infor  nation  is  voluntarily 
submitted;  and 

(5)  The  infc  rmation  is  otherwise 
entitled  to  pn  itection,  pursuant  to  5 
U.S.C.  552(b) 

(d)  Indicate  if  any  items  of 
information  f  ill  within  any  of  the  class 
determinations  included  in  Appendix  B 
to  this  Part; 

(e)  Indicate  the  time  period  during 
which  confid  mtial  treatment  is  sought; 
and 

(f)  State  the  name,  address,  and 
telephone  nui  nber  of  the  person  to 
whom  NHTSj  V's  response  and  any 
inquiries  shoi  ild  be  directed. 

Subpart  C — Additional  Requirements 

§  51 2.9    What  are  the  requirements  if  the 
information  cofnes  from  a  third  party? 

Where  conf  dentiality  is  claimed  for 
information  o  jtained  by  the  submitter 
from  a  third  party,  such  as  a  supplier, 
the  submitter  is  responsible  for 
obtaining  froi  i  the  third  party  the 
information  L  lat  is  necessary  to  comply 
with  §  512.4  c  f  this  part,  including  a 


certificate  in  the  form  set  out  in 
Appendix  A  to  this  Part. 

§512.10    Duty  to  amend. 

The  submitter  shall  promptly  amend 
any  supporting  information  provided 
under  §  512.4  if  the  submitter  obtains 
information  upon  the  basis  of  which  the 
submitter  knows  that  the  supporting 
information  was  incorrect  when 
provided,  or  that  the  supporting 
information,  though  correct  when 
provided  to  the  agency,  is  no  longer 
correct  and  the  circumstances  are  such 
that  a  failure  to  amend  the  supporting 
information  is  in  substance  a  knowing 
concealment. 

§512.11     What  if  I  need  an  extension  of 
time? 

If  a  person  is  unable  to  submit  the 
necessarv'  information  required  under 
§  512.4  at  the  time  the  claimed 
confidential  information  is  submitted  to 
NHTSA,  then  that  person  may  request 
an  extension  of  time.  Any  request  for  an 
extension  shall  explain  the  reason  for 
the  extension  of  time  and  the  length  of 
time  requested. 

§  51 2.1 2    What  if  I  am  submitting  multiple 
items  of  information? 

Any  certificate  provided  under 
§512.4(b)  of  this  part,  and  any 
supporting  information  provided  under 
§51 2.4(c)  of  this  part,  may  be  used  to 
support  a  claim  for  confidential 
treatment  of  more  than  one  item  of 
information.  However,  general  or 
nonspecific  assertions  or  analysis  mav 
be  insufficient  to  form  an  adequate  basis 
for  the  agency  to  find  that  the 
information  is  entitled  to  confidential 
treatment,  and  may  result  in  the  denial 
of  the  claim. 

§512.13    What  are  the  consequences  for 
noncompliance  with  this  part? 

(a)  If  the  submitter  fails  to  comply 
with  §  512.4  of  this  part  at  the  time  the 
information  is  submitted  to  NHTSA  or 
does  not  request  an  extension  of  time 
under  §512.11,  the  claim  for 
confidentiality  may  be  waived,  unless 
the  agency  is  notified  or  otherwise 
becomes  aware  of  the  claim  before  the 
information  is  disclosed  to  the  public.  If 
the  information  is  placed  in  a  public 
docket  or  file,  such  placement  is 
disclosure  to  the  public  within  the 
meaning  of  this  part  and  may  preclude 
any  claim  for  confidential  treatment. 
The  Chief  Counsel  may  notify  a 
submitter  of  information  or,  if 
applicable,  a  third  party  from  whom  the 
information  was  obtained,  of 
inadequacies  regarding  a  claim  for 
confidential  treatment  and  may  allow 
the  submitter  or  third  party  additional 
time  to  supplement  the  submission,  but 


has  no  obligation  to  provide  either 
notice  or  additional  time.  > 

(b)  If  the  submitter  does  not  provide 
the  certificate  required  under  §  512.4(b} 
of  this  part  or  any  supporting 
information  required  under  §  512.4(c)  of 
this  part,  or  if  the  information  is 
insufficient  to  establish  that  the 
information  should  be  afforded 
confidential  treatment  under  the 
confidentiality  standards  set  out  in 
§512.15  of  this  part,  a  request  that  such 
information  be  treated  confidentially 
may  be  denied.  The  Chief  Counsel  may 
notify  a  submitter  of  information  of 
inadequacies  in  the  supporting 
information  and  may  allow  the 
submitter  additional  time  to  supplement 
the  showing,  but  has  no  obligation  to 
provide  either  notice  or  additional  time. 

Subpart  D— Agency  Determination 

§  51 2.1 4    Who  makes  the  confidentiality 
determination? 

The  Chief  Counsel  will  determine 
whether  an  item  of  information  will  be 
afforded  confidential  treatment  under 
this  part. 

§  51 2.1 5    How  will  confidentiality 
determinations  be  made? 

Information  may  be  afforded 
confidential  treatment  if  the  Chief 
Counsel  determines  that: 

(a)  The  information  is  a  trade  secret; 

(b)  Public  disclosure  of  the 
information  would  be  likely  to  cause 
substantial  harm  to  the  competitive 
position  of  the  submitter; 

(c)  Public  disclosure  of  the 
information  would  be  likely  to  impair 
NHTSA's  ability  to  obtain  necessary 
information  in  the  future; 

(d)  The  information  was  provided  to 
NHTSA  voluntarily  and  was  not 
customarily  released  to  the  public  by 
the  person  from  whom  it  was  obtained; 
or 

(e)  The  information  is  otherwise 
entitled  to  protection,  pursuant  to  5 
U.S.C.  552(b). 

§512.16    Class  determinations. 

(a)  The  Chief  Counsel  may  issue  class 
determinations  of  categories  of 
information  to  be  entitled  to 
confidential  treatment  if  the  Chief 
Counsel  determines  that  one  or  more 
characteristics  common  to  each  item  of 
information  in  that  class,  will,  in  most 
cases,  result  in  identical  treatment,  and 
further  that  it  is  appropriate  to  treat  all 
such  items  as  a  class  for  one  or  more 
purposes  mider  this  part.  Once  a  class 
determination  is  made,  the  Chief 
Counsel  will  publish  the  new  class 
determination  in  the  Federal  Register. 

(b)  The  Chief  Counsel  may  amend, 
modify,  or  terminate  any  class 
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determination  established  under  this 
section.  These  changes  will  be 
published  in  the  Federal  Register. 

(c)  Class  determinations  made  by  the 
Chief  Counsel  are  listed  in  Appendices 
B  and  C  to  this  Part. 

(d)  A  class  determination  may  state 
that  all  of  the  information  in  the  class: 

(1)  Is  or  is  not  governed  by  a 
particular  section  of  this  part  or  by  a 
particular  set  of  substantive  criteria  of 
this  part; 

(2)  Satisfies  one  or  more  of  the 
applicable  substantive  criteria;  or 

(3)  Satisfies  one  or  more  of  the 
substantive  criteria,  but  only  for  a 
certain  period  of  time. 

§512.17    How  long  should  it  take  to 
determine  whether  information  is  entitled  to 
confidential  treatment? 

(a)  When  information  claimed  to  be 
confidential  is  requested  under  the 
Freedom  of  Information  Act,  the 
determination  will  be  made  within 
twenty  (20)  working  days  after  NHTSA 
receives  such  a  request  or  within  thirty 
(30)  working  days  in  unusual 
circumstances  as  provided  under  5 
U.S.C.  552(a)(6)(A).  However,  these  time 
periods  may  be  extended  by  the  Chief 
Counsel  for  good  cause  shown  or  on 
request  fi-om  any  person.  An  extension 
will  be  made  in  accordance  with  5 
U.S.C.  552(a)(6)(A),  and  will  be 
accompanied  by  a  written  statement 
settirig  out  the  reasons  for  the  extension. 

(b)  When  information  claimed  to  be 
confidential  is  not  requested  under  the 
Freedom  of  Information  Act,  the 
determination  of  confidentiality  will  be 
made  within  a  reasonable  period  of 
time,  at  the  disc-etion  of  the  Chief 
Counsel. 

§512.18    How  will  I  be  notified  of  the 
confidentiality  determination? 

(a)  If  a  request  for  confidential 
treatment  is  granted,  the  submitter  of 
the  information  will  be  notified  in 
writing  of  the  determination  and  of  any 
appropriate  limitations. 

(b)  If  a  request  for  confidential 
treatment  is  denied  in  whole  or  in  part, 
the  submitter  of  the  information  will  be 
notified  in  writing  of  the  determination, 
and  the  reasons  for  the  denial,  by 
certified  mail,  return  receipt  requested. 
The  information  may  be  made  available 
to  the  public  twenty  (20)  working  days 
after  the  submitter  of  the  information 
has  received  notice  of  the  denial,  unless 
a  request  for  reconsideration  is  filed. 
The  information  may  be  released 
publicly  on  an  earlier  date,  if  the  Chief 
Counsel  determines  in  writing  that  the 
public  interest  requires  that  the 
information  be  made  available  to  the 
public  on  such  date. 


§  51 2.1 9    What  can  I  do  if  I  disagree  with 
the  determination? 

(a)  A  submitter  of  information  whose 
request  for  confidential  treatment  is 
denied  in  whole  or  in  part,  may  petition 
for  reconsideration  of  that  decision. 
Petitions  for  reconsideration  shall  be 
addressed  to  and  received  by  the  Chief 
Counsel  prior  to  the  date  on  which  the 
information  would  otherwise  be  made 
available  to  the  public.  The 
determination  by  the  Chief  Counsel 
upon  such  petition  for  reconsideration 
shall  be  administratively  final. 

(b)  If  a  person  is  unable  to  submit  a 
petition  for  reconsideration  within 
twenty  (20)  working  days  of  receiving 
notice  that  a  claim  for  confidential 
treatment  was  denied,  that  person  may 
submit  a  request  for  an  extension  of 
time.  The  Chief  Counsel  must  receive 
any  request  for  an  extension  of  time 
before  the  date  on  which  the 
information  would  be  made  available  to 
the  public,  and  the  request  must  be 
accompanied  by  an  explanation 
describing  the  reason  for  the  request  and 
the  length  of  time  requested.  The  Chief 
Counsel  will  determine  whether  to  grant 
or  deny  the  extension  and  the  length  of 
the  extension. 

(c)  If  a  petition  for  reconsideration  is 
granted,  the  petitioner  will  be  notified 
in  writing  of  the  determination  and  of 
any  appropriate  limitations. 

(d)  If  a  petition  for  reconsideration  is 
denied  in  whole  or  in  part,  or  if  a 
request  for  an  extension  is  denied,  the 
petitioner  will  be  notified  in  writing  of 
the  denial,  and  the  reasons  for  the 
denial,  and  will  be  informed  that  the 
information  will  be  made  available  to 
the  public  not  less  than  twenty  (20) 
working  days  after  the  petitioner  has 
received  notice  of  the  denial.  The 
information  may  be  released  publicly  on 
an  earlier  date,  if  the  Administrator 
determines  in  writing  that  the  public 
interest  requires  that  the  information  be 
made  available  to  the  public  on  such 
date. 

Subpart  E — Agency  Treatment  of 
Information  Claimed  To  Be 
Confidential 

§  512.20    How  does  the  agency  treat 
information  submitted  pursuant  to  this  part 
before  a  confidentiality  determination  is 
made? 

(a)  Information  received  by  NHTSA, 
for  which  a  properly  filed 
confidentiality  request  is  submitted, 
will  be  kept  confidential  until  the  Chief 
Counsel  makes  a  determination 
regarding  its  confidentiality.  Such 
information  will  not  be  disclosed 
publicly,  except  in  accordance  with  this 
part. 


(b)  Redacted  copies  of  documents 
submitted  to  NHTSA  under  this  part 
will  be  disclosed  to  the  public. 

§512.21     How  is  information  submitted 
pursuant  to  this  part  treated  once  a 
confidentiality  determination  Is  made?- 

(a)  Once  the  Chief  Counsel  makes  a 
determination  regarding  the 
confidentiality  of  the  submitted 
information,  all  materials  determined 
not  to  be  entitled  to  confidential 
protection  will  be  disclosed  to  the 
public  in  accordance  with  the 
determination,  unless  a  timely  petition 
for  reconsideration  is  received  by  the 
agency. 

(b)  Upon  receipt  of  a  timely  petition 
for  reconsideration  under  §  512.19  of 
this  part,  the  submitted  information  will- 
remain  confidential,  pending  a 
determination  regarding  the  petition. 

(c)  Should  the  Chief  Counsel,  after 
considering  a  petition  for 
reconsideration,  decide  that  information 
is  not  entitled  to  confidential  treatment, 
the  information  may  make  the 
information  available  after  twenty  (20) 
working  days  after  the  submitter  has 
received  notice  of  that  decision  from  the 
Chief  Counsel  unless  the  agency 
receives  direction  from  a  court  not  to 
release  the  information. 

§  51 2.22    Under  what  circumstances  may 
NHTSA  modify  a  grant  of  confidentiality? 

(a)  The  Chief  Counsel  may  modify  a 
grant  of  confidentiality  based  upon: 

(1)  Newly  discovered  or  changed 
facts; 

(2)  A  change  in  the  applicable  law; 

(3)  A  change  in  class  determination, 
pursuant  to  §512.16; 

(4)  The  passage  of  time;  or 

(5)  A  finding  that  the  prior 
determination  is  erroneous. 

(b)  If  the  Chief  Counsel  believes  that 
an  earlier  determination  of 
confidentiality  should  be  modified 
based  on  one  or  more  of  the  factors 
listed  in  paragraph  (a)  of  this  section, 
the  submitter  of  the  information  will  be 
notified  iii  writing  that  the  Chief 
Counsel  has  modified  its  earlier 
determination  and  of  the  reasons  for  the 
modification,  and  will  be  informed  that 
the  information  will  be  made  available 
to  the  public  in  not  less  than  twenty  (20) 
working  days  from  the  date  of  receipt  of 
the  notice  of  modification.  The 
information  may  be  released  publicly  on 
an  earlier  date,  if  the  Administrator 
determines  in  writing  that  the  public 
interest  requires  that  the  information  be 
made  available  to  the  public  on  such 
date.  The  submitter  may  seek 
reconsideration  of  the  modification, 
pursuant  to  §  512.19. 


44232 


Federal  Register /Vol.  68,  No.  144 /Monday,  July  28,  2003 /Rules  and  Regulations 


§512.23  Under 
NHTSA  publicjiy 
information? 


what  circumstances  may 
release  confidential 


(a)  Informc  tion 


o- 
vv  )Ul 


unde 


(fl 


(19 


or  determine  i 
this  part  ma\ 
by  the  Admi 
such  claim 
disclosure 
interest  as  fo 

(1)  Inform4t 
chapter  325 
of  the  Unitec 
under  the 
and  Cost 
when  that  in 
proceeding 
which  the  in 

(2)  Informal 
chapter  301 
States  Code 
relating  to 
amendment, 
motor  vehicl 
disclosed  w 
under  the 

(3)  Except 
sentence,  i 
Chapter  301 
States  Code 
related  to  a 
noncompli 
the 

information 
sections  301 
30121  of  title 
disclosed  un 
except  as 
this  section 

(4)  No  in 
under  parag 
unless  the 


that  has  been  claimed 
to  be  confidential  under 
be  disclosed  to  the  public 
ii  listrator  notwithstanding 
determination,  if 
Id  be  in  the  public 
lows: 

ion  obtained  under 
p27.329or331  of  title  49 
States  Code  (formerly 
M(itor  Vehicle  Information 
Sav  ngs  Act)  may  be  disclosed 
ormation  is  relevant  to  a 

er  the  chapter  under 
ormation  was  obtained, 
ion  obtained  under 
title  49  of  the  United 

U.S.C.  §30101  etseq.), 
establishment, 
3r  modification  of  Federal 
safety  standards,  may  be 
relevant  to  a  proceeding 
er. 
s  specified  in  the  next 
nf^rmation  obtained  under 
f  title  49  of  the  United 
U.S.C.  30101  etseq.), 
ible  defect  or 
shall  be  disclosed  when 
decides  the 
11  assist  in  carrying  out 
1  7(b)  and  30118  through 
49  or  is  required  to  be 
er  30118(a)  of  title  49. 
ided  in  paragraph  (a)(4)  of 


th; 


hsn 
I  chi  ipt 


(19 

p  3SSI 

nan  ce 
Administ  rator 
wil 


pro  / 


is  given  writt  ;n 
Administrator 
information 
notice  will  bf 
working  days 
unless  the 
shorter  notice 
The  notice  u 
include  a 
Administrato  ■ 
disclose  the 
the  submitter 

t3( 


r  de 


opportunity 
contemplatec 
The  Adminis 
of  the  conte 
information 
allow  these 
comment.  In 
to  release  i 
section,  the 
ways  to 
cause  the  leait 
to  the  submit  er 
(b)  Notwitli  5t 
provision  of  tjiis 


fofmation  will  be  disclosed 

ph  (a)  of  this  section 
submitter  of  the  information 
notice  of  the 
s  intention  to  disclose 
nder  this  section.  Written 
given  at  least  twenty  (20) 
before  the  day  of  release, 
Administrator  finds  that 
is  in  the  public  interest, 
er  this  paragraph  will 
statement  of  the 

s  reasons  for  deciding  to 
iformation.  and  will  afford 
of  the  information  an 
comment  on  the 
release  of  the  information, 
rator  may  also  give  notice 
lated  release  of 
other  persons  and  may 
p  ;rsons  the  opportunity  to 
naking  the  determination 
nf(  irmation  pursuant  to  this 
/administrator  will  consider 
the  information  that  will 
possible  adverse  effects 


3  nip 
t) 


releai  e 


andijig  any  other 
part,  information  that 


has  been  determined  or  claimed  to  be 
confidential  may  be  released: 

(1)  To  a  committee  of  Congress; 

(2)  Pursuant  to  an  order  of  a  court  of 
competent  jurisdiction; 

(3)  To  the  Office  of  the  Secretary,  U.S. 
Department  of  Transportation  and  other 
Executive  branch  offices  or  other 
Federal  agencies  in  accordance  with 
applicable  laws; 

(4)  With  the  consent  of  the  submitter 
of  the  information;  and 

(5)  To  contractors,  if  necessary  for  the 
performance  of  a  contract  with  the 
agency  or  any  Federal  agency,  with 
specific  prohibitions  on  further  release 
of  the  information. 

Appendix  A — Certificate  in  Support  of 
Request  for  Confidentiality 

Certificate  in  Support  of  Request  for 
Confidentiality 

I .  pursuant  to  the  provisions  of 

49  CFR  part  512,  slate  as  follows: 

(1)  I  am  (official's  name,  title)  and  I  am 
authorized  by  (company)  to  execute  this 
certificate  on  its  behalf: 

(2)  I  certify  that  the  information  contained 
in  (pertinent  document(s))  is  confidential  and 
proprietary  data  and  is  being  submitted  with 
the  claim  that  it  is  entitled  to  confidential 
treatment  under  5  U.S.C.  552(b)(4)  (as 
incorporated  by  reference  in  and  modified  by 
the  statute  under  which  the  information  is 
being  submitted): 

(3)  I  hereby  request  that  the  information 
contained  in  (pertinent  document(s))  be 
protected  for  (requested  period  of  time): 

(4)  This  certification  is  based  on  the 
information  provided  by  the  responsible 
(company)  personnel  who  have  authority  in 
the  normal  course  of  business  to  release  the 
information  for  which  a  claim  of 
confidentiality  has  been  made  to  ascertain 
whether  such  information  has  ever  been 
released  outside  (company): 

(5)  Based  upon  that  information,  to  the  best 
of  my  knowledge,  information  and  belief,  the 
information  for  which  (company)  has 
claimed  confidential  treatment  has  never 
been  released  or  become  available  outside 
(company):  (except  as  hereinafter  specified): 

(6)  I  make  no  representations  beyond  those 
contained  in  this  certificate  and.  in 
particular.  I  make  no  representations  as  to 
whether  this  information  may  become 
available  outside  (company)  because  of 
unauthorized  or  inadvertent  disclosure 
(except  as  stated  in  paragraph  5):  and 

(7)  I  certify  under  penalty  of  perjury  that 
the  foregoing  is  true  and  correct.  Executed  on 

this  the  day  of , .  (If 

executed  outside  of  the  United  States  of 
America:  I  certify-  under  penalty  of  perjury 
under  the  laws  of  the  United  States  of 
America  that  the  foregoing  is  true  and 
correct),  (signature  of  official) 

Appendix  B — General  Class 
Determinations 

The  Chief  Counsel  has  determined  that  the 
following  classes  of  information  will  cause 
substantial  competitive  harm  if  released: 


(1)  Blueprints  and  engineering  drawings 
containing  process  and  production  data 
where  the  subject  could  not  be  manufactured 
without  the  blueprints  or  engineering 
drawings  except  after  significant  reverse 
engineering; 

(2)  Future  specific  model  plans  (to  be 
protected  only  until  the  date  on  which  the 
specific  model  to  which  the  plan  pertains  is 
first  offered  for  sale);  and 

(3)  Future  vehicle  production  or  sales 
figures  for  specific  models  (to  be  protected 
only  until  the  termination  of  the  production 
period  for  the  model  year  vehicle  to  which 
the  information  pertains). 

Appendix  C — Early  Warning  Reporting 
Class  Determinations 

(a)  The  Chief  Counsel  has  determined  that 
the  following  information  required  to  be 
submitted  to  the  agency  under  49  CFR  579, 
subpart  C,  will  cause  substantial  competitive 
harm  and  will  impair  the  government's 
ability  to  obtain  this  information  in  the  future 
if  released: 

(1)  Reports  and  data  relating  to  warranty 
claim  information: 

(2)  Reports  and  data  relating  to  field 
reports,  including  dealar  reports  and  hard 
copy  reports;  and 

(3)  Reports  and  data  relating  to  consumer 
complaints. 

(b)  In  addition,  the  Chief  Counsel  has 
determined  that  the  following  information 
required  to  be  submitted  to  the  agency  under 
49  CFR  579,  subpart  C,  will  cause  substantial 
competitive  harm  if  released:  Reports  of 
production  numbers  for  child  restraint 
systems,  tires,  and  vehicles  other  than  light 
vehicles,  as  defined  in  49  CFR  579.4(c). 

Appendix  D — OMB  Clearance 

The  OMB  clearance  number  for  this 
regulation  is  2127-0025. 

Issued  on:  luly  21,  2003. 
Jeffrey  VV.  Runge. 

Administrator. 
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SUMMARY:  NMFS  issues  this  final  rule  to 
implement  recreational  measures  for  the 
2003  summer  flounder,  scup,  and  black 
sea  bass  fisheries.  The  intent  of  these 
measures  is  to  prevent  overfishing  of  the 
summer  flounder,  scup,  and  black  sea 
bass  resources. 

DATES:  Effective  July  28,  2003. 
ADDRESSES:  Copies  of  supporting 
documents  used  by  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Monitoring  Committee  and  of  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA),  and 
Final  Regulatory  Flexibility  Analysis 
(EA/RIR/FRFA)  are  available  fi-om 
Patricia  A.  Kurkul,  Regional 
Administrator,  Northeast  Region, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  The  EA/RIR/IRFA  is  also 
accessible  via  the  Internet  at  http:/ 
www.nero.nmfs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  McLaughlin,  Fishery  Policy 
Analyst,  (978)  281-9279.  fax  (978)  281- 
9135,  e-mail 
sarah.mclaugbIin@noaa.gov. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fishery  Management 
Plan  (FMP)  and  its  implementing 
regulations  found  at  50  CFR  part  648, 
subparts  A,  G  (summer  flounder),  H 
(scup),  and  I  (black  sea  bass),  describe 
the  process  for  specifying  annual 
recreational  measures.  Final  quota 
specifications  for  the  2003  summer 
flounder,  scup,  and  black  sea  bass 
fisheries  were  published  on  January  2, 
2003  (68  FR  60);  a  correction  notice  was 
published  on  March  3,  2003  (68  FR 
9905).  These  specifications  were 
determined  to  be  consistent  with  the 
2003  target  fishing  mortality  rate  (F)  for 
summer  flounder  and  the  target 
exploitation  rates  for  scup  and  black  sea 
bass.  The  2003  coastwide  recreational 
harvest  limits  are  9.28  million  lb  (4,209 
mt)  for  summer  flounder,  4.01  million  lb 
(1,819  mt)  for  scup,  and  3.43  miflion  lb 
(1,557  mt)  for  black  sea  bass. 

The  proposed  oile  to  implement 
annual  Federal  recreational  measures 
for  the  2003  summer  flounder,  scup, 
and  black  sea  bass  fisheries  was 


published  on  May  21,  2003  (68  FR 
27768),  and  contained  management 
measures  (minimum  fish  sizes, 
possession  limits,  and  fishing  seasons) 
intended  to  keep  annual  recreational 
landings  from  exceeding  the  specified 
harvest  limits.  A  complete  discussion  of 
the  development  of  the  recreational 
measiu"es  appeared  in  the  preamble  of 
the  proposed  rule  and  is  not  repeated 
here. 

The  recreational  measiires  for  scup 
and  black  sea  bass  contained  in  this 
final  rule  are  unchanged  from  those 
published  in  the  proposed  rule.  Table  1 
contains  the  coastwide  Federal 
measures  for  scup  and  black  sea  bass 
that  are  being  implemented.  For 
summer  flounder,  this  final  rule 
implements  conservation  equivalency, 
as  the  process  was  described  in  the 
proposed  rule.  The  management 
measures  will  vary  according  to  the 
state  of  landing  (see  Table  2).  All 
minimum  fish  sizes  discussed  below  are 
total  length  (TL)  measurements  of  the 
fish,  i.e.,  the  straight-line  distance  from 
the  tip  of  the  snout  to  the  end  of  the  tail 
while  the  fish  is  lying  on  its  side. 


Table  1  -  2003  Recreational  Measures 


Species 


Minimum  Size  (total  length) 


N  Possession  Limit 


Open  Season 


Summer  Flounder  „ Varies  according  to  state  of  landing  

Scup  10  inches  (25.4  cm)  50  fisti January  1  through  February  28,  and  July  1 

through  November  30 

Black  Sea  Bass  12  Inches  (30.5  cm)  25  fish January  1  through  September  1.  and  Sep- 

tember 16  through  November  30 


TABLE  2  -  2003  STATE  RECREATIONAL  MANAGEMENT  MEASURES  FOR  SUMMER  FLOUNDER 


State 

Minimum  Size 
(Inches) 

Minimum  size 
(cm) 

Possession 
Limit 

Open  Seasons 

MA 

16.5 

41.9 

7  fish 

Year-Round 

Rl 

17.5 

44.5 

5  fish 

May  1  through 

. 

September  20 

CT 

17 

43.2 

6  fish 

Year-Round 

NY 

17 

43.2 

7  fish 

Year-Round 

NJ 

16.5 

41.9 

8  fish 

May  3  through 
October  13 

DE 

17.5 

44.5 

4  fish 

Year-Round 

MD 

17 

43.2 

8  fish     Year-Round 

VA 

17.5 

44.5 

8  fish     March  29 

through  De- 

cemt)er  31 

NC 

15 

38.1 

8  fish 

Year-Round 

Changes  from  the  Proposed  Rule 

Section  648.107(a)  is  corrected  to 
clarify  that  the  recreational  measures 
proposed  to  be  implemented  by  the 
states  of  Maine  through  North  Carolina 
for  2003  are  the  conservation  equivalent 
of  the  non-preferred  (i.e.,  to  be 
implemented  in  the  Exclusive  Economic 
Zone  if  conservation  equivalency  is  not 


implemented)  coastwide  season, 
minimum  size,  and  possession  limit 
prescribed  in  §§648.102,  648.103,  and 
648.105(a),  as  identified  in  the  proposed 
rule. 

There  were  no  public  comments 
received  on  the  proposed  rule. 


Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

This  action  establishes  recreational 
management  measures  for  federally 
permitted  vessels  participating  in  the 
recreational  fishery,  specifically  party/ 
charter  vessels.  The  recreational 
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summer  floui  ider,  scup,  and  black  sea 
bass  fisheries  are  fully  underway.  In 
2002.  recreati  onal  black  sea  bass 
landings  exc(  eded  the  recreational 
harvest  limit  ay  approximately  30 
percent.  This  information  was  not 
available  unt:  1  development  of  this  rule 
was  begun.  Ir  imediate  action  to  impose 
a  more  string  (nt  minimum  fish  size  in 
the  black  sea  jass  fishery  must  be  taken 
to  slow  the  re  creational  harvest  of  black 
sea  bass  and  (  nhance  the  probability 
that  the  black  sea  bass  harvest  limit  will 
not  be  exceec  ed  in  2003.  For  summer 
flounder,  this  action  is  necessary  to 
achieve  consi  stency  between  state  and 
Federal  meas  ires.  Recreational  summer 
flounder  lane  ings  have  exceeded  the 
recreational  1  arvest  limits  by  an  average 
of  50  percent  aver  the  1996-2002 
period.  Failui  e  to  implement  these 
provisions  im  mediately  could  result  in 
similar  overh  rvest  in  2003. 
Furthermore,  because  the  Federal 
fishery  is  curi  ently  operating  under 
status  quo  me  asures  and  the  states  have 
already  implc  tnented  measures  for  state 
waters,  incon  iistencies  between  state 
and  Federal  r  sgulations  also  can  lead  to 
confusion  for  operators  of  federally- 
permitted  vessels.  The  Assistant 
Administrator  for  Fisheries.  NOAA 
(AA).  therefoi  3  finds  good  cause  under 
5  U.S.C.  553((  )(3)  to  waive  the  30-day 
delay  in  effec  iveness  of  the  2003 
summer  flour  der  and  black  sea  bass 
recreational  n  leasures. 

For  the  scu  )  fishery,  the  recreational 
sector  is  curn  ntly  fishing  under  the 
Federal  EEZ  i  leasures.  which  allow  for 
a  possession   imit  of  only  20  fish.  This 
final  rule  wif  increase  the  possession 
limit  to  50  fis  i.  thereby  relieving  the 
possession  Unit  restriction.  This 
increase  is  be  ng  implemented  to  allow 
the  recreational  fishing  sector  to  achieve 
the  recreation  j]  harvest  limit.  The 
improving  staus  of  these  fisheries  has 
allowed  NOA  \  Fisheries  to  implement 
these  regulati  »ns.  which  provide  some 
relief  to  the  re  creational  sector  from  the 
current,  more  restrictive,  measures. 
Implementati  )n  of  the  revised 
possession  lir  lit  as  soon  as  possible  is 
important  to  i  How  for  the  increased 
scup  fishing  t  pportunities  intended  by 
the  Council  ir  amending  this  regulation. 
Because  the  ii  icrease  to  the  possession 
limit  relieves  )  restriction  on  the 
recreational  fi  shing  industry,  the  AA 
finds  that  the  30-day  delayed 
effectiveness  )eriod  of  the  scup 
regulations  cc  ntained  within  this  final 
rule  does  not  ipplv,  pursuant  to  5 
U.S.C.  553(d)  1). 

Included  in  this  final  rule  is  the  Final 
Regulatory  Fl  (xibility  Analysis  prepared 
pursuant  to  5  U.S.C.  '604(a).' The  FRFA 
is  composed  c  f  the  IRFA,  the  comments 


(and  responses)  on  the  proposed  rule, 
and  the  analyses  completed  in  support 
of  this  action. 

Final  Regulatory  Flexibility  Analysis 

Statement  of  Objective  and  Need 

A  description  of  the  reasons  why 
action  by  the  agency  is  being  taken  and 
the  objectives  of  this  final  rule  are 
explained  in  the  preambles  to  the 
proposed  rule  and  this  final  rule  and  are 
not  repeated  here. 

Summary  of  Significant  Issues  Raised  in 
Public  Comments 

No  comments  were  received  on  the 
economic  impacts  of  the  measures 
contained  in  the  proposed  rule. 

Description  and  Estimate  of  Number  of 
Small  Entities  to'  which  Rule  Will  Apply 

The  Mid-Atlantic  Fisher} 
Management  Council  (Council) 
estimated  that  the  proposed  action 
could  affect  any  of  the  760  vessels 
possessing  a  Federal  party/charter 
permit  for  summer  flounder,  scup,  and/ 
or  black  sea  bass  in  2001,  the  most 
recent  year  for  which  complete  permit 
data  are  available.  Only  368  of  these 
vessels  reported  active  participation  in 
the  recreational  summer  flounder,  scup. 
and/or  black  sea  bass  fisheries  in  2001. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

No  additional  reporting, 
recordkeeping,  or  other  compliance 
requirements  are  included  in  this  final 
rule. 

Description  of  the  Steps  Taken  to 
Minimize  Economic  Impact  on  Small 
Entities 

It  is  not  possible  to  further  mitigate 
economic  impacts  on  small  entities 
because  the  Council  selected  the 
alternative  with  least  significant  impacts 
relative  to  the  other  alternatives 
determined  to  achieve  the  biological 
objectives.  Specifications  of  recreational 
fish  size  limits,  possession  limits,  and 
open  fishing  seasons  is  constrained  by 
the  conser\'ation  objectives  of  the  FMP, 
and  implemented  at  50  CFR  part  648 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

The  economic  analysis  assessed  the 
impacts  of  the  various  management  . 
alternatives.  In  the  EA,  the  no  action 
alternative  for  each  species  is  defined  as 
the  continuation  of  the  management 
measures  implemented  for  the  2002 
fishing  season.  The  Council  did  not 
analyze  an  alternative  combining  the 
status  quo  measures  in  place  for  all 


three  species.  In  consideration  of  the 
Council-recommended  recreational 
harvest  limits  established  for  the  2003 
-fishing  year,  implementation  of  the 
same  recreational  measures  established 
for  the  2002  fishing  year  would  be 
inconsistent  with  the  goals  and 
objectives  of  the  FMP  and  its 
implementing  regulations,  and,  because 
it  could  result  in  overfishing  of  the 
black  sea  bass  fishery,  it  also  would  be 
inconsistent  with  National  Standard  1  of 
the  Magnuson-Stevens  Act.  Therefore, 
the  no  action  alternative  was  not 
considered  to  be  a  reasonable  alternative 
to  the  preferred  action  and  its  collective 
impacts  were  not  analyzed  in  the  EA/ 
RIR/IRFA.  The  no  action  measure  for 
summer  flounder  was  analyzed  in 
Alternative  1,  in  combination  with 
preferred  measures  for  scup  and  black 
sea  bass.  The  no  action  measures  for 
scup  and  black  sea  bass  were  considered 
as.part  of  Alternative  2,  in  combination 
with  the  non-preferred  coastwide 
measures  for  surnmer  flounder,  i.e.,  the 
measures  that  would  be  implemented  if 
conservation  equivalency  were  not 
implemented  in  the  final  rule.  A 
summary  of  the  economic  impacts  of  the 
measures  to  be  implemented  follow. 

Impacts  of  Summer  Flounder 
Alternatives 

Landings  projections  for  2002  indicate 
that  Virginia  (VA)  is  the  only  state 
required  to  reduce  summer  flounder 
landings  (by  11  percent)  in  2003.  States 
other  than  VA  do  not  require  any 
reductions  in  recreational  summer 
flounder  landings,  if  their  current 
regulations  are  maintained.  At  this  time, 
it  is  not  possible  to  determine  the 
economic  impact  of  conservation 
equivalency  for  Virginia.  However,  it 
may  be  proportional  to  the  level  of 
landings  reductions  required.  If  the 
preferred  conser\'ation  equivalency 
alternative  is  effective  at  achieving  the 
recreational  harvest  limit,  then  it  is 
likely  to  be  the  only  alternative  that 
minimizes  economic  impacts,  to  the 
extent  practicable,  yet  achieves  the 
biological  objectives  of  the  FMP. 
Because  states  have  a  choice  of  specific 
measures  to  implement,  it  is  more 
rational  for  the  states  to  adopt 
conservation  equivalent  measures  that 
result  in  fewer  adverse  economic 
impacts  than  to  adopt  the  much  more 
restrictive  measures  contained  in  the 
precautionary  default  alternative. 

The  impacts  of  the  non-preferred 
summer  flounder  coastwide  alternative 
(in  Alternative  2),  which  proposes  a  17- 
inch  (43.2-cm)  minimum  fish  size,  a 
possession  limit  of  four  fish  per  person, 
and  no  closed  season,  were  evaluated. 
Impacted  trips  were  defined  as 
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individual  angler  trips  taken  aboard 
party/charter  vessels  in  2002  that 
landed  at  least  one  summer  flounder 
smaller  than  17  inches  (43.2  cm),  or  that 
landed  more  than  four  summer 
flounder.  The  analysis  concluded  that 
the  measures  would  affect  1  percent  or 
less  of  the  party/charter  trips  in  most 
states,  with  state  revenue  losses 
identified  for  Massachusetts  (MA) 
($927),  Rhode  Island  (RI)  ($15,850),  New 
York  (NY)  (5155,636),  New  Jersey  (NJ) 
($22,208),  Delaware  (DE)  ($570), 
Maryland  (MD)  ($570),  VA  (57,362),  and 
North  Carolina  (NC)  ($161).  (These 
figures  are  for  all  vessels  operating  in 
each  state,  rather  than  for  each  vessel). 
No  state  revenue  losses  were  identified 
for  Maine  (ME),  New  Hampshire  (NH), 
or  Connecticut  (CT). 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  was 
estimated  to  be  $9  in  MA.  $634  in  RI, 
$2,993  in  NY,  $347  in  NJ,  $285  in  DE, 
$190  in  MD,  5409  in  VA,  and  523  in  NC. 
As  discussed  in  the  proposed  rule,  it  is 
very  likely  that  the  Council's  analysis  of 
economic  impacts  overestimates 
potential  revenue  impacts  of  the 
proposed  measures,  since  some  anglers 
would  continue  to  take  party/charter 
vessel  trips,  even  if  the  restrictions  limit 
their  landings,  because  they  participate 
in  catch  and  release  fishing  or  target 
other  species. 

Precautionary  default  measures  are 
defined  as  measures  that  would  achieve 
at  least  the  overall  required  reduction  in 
landings  for  each  state.  The 
precautionary  default  measures 
specified  by  the  Council  and  the 
Council's  Demersal  Species  Committee 
and  the  Commission's  Summer 
Flounder,  Scup.  and  Black  Sea  Bass 
Management  Board  (in  Alternative  3) 
consists  of  an  18-inch  (45.7-cm) 
minimum  fish  size,  a  possession  limit  of 
one  fish  per  person,  and  no  closed 
season. 

The  precautionary  default  measures 
would  reduce  state  specific  landings  by 
a  range  of  41  percent  (DE)  to  88  percent 
(NC).  As  specified  by  Frainework  2  to 
the  FMP,  states  that  fail  to  implement 
conservation  equivalent  measures 
would  be  required  to  implement 
precautionary  default  measures.  The 
state-specific  landings  reductions 
associated  with  the  precautionary 
default  measures  are  substantially 
higher  than  the  reductions  that  would 
be  implemented  using  conservation 
equivalency.  As  such,  it  is  expected  that 
states  will  avoid  the  impacts  of 
precautionary  approach  measures  by 
establishing  conservation  equivalent 
management  measures.  Therefore,  the 
precautionary  default  provision  that  is 
included  in  the  conservation 


equivalency  proposal  was  not  analyzed 
as  a  separate  provision. 

Impacts  of  Scup  Alternatives 

The  proposed  action  for  scup  would 
limit  coastwide  landings  to  4.01  million 
lb  (1,819  mt)  and  reduce  landings  by  at 
least  27  percent  compared  to  20O4.  The 
overall  estimated  economic  impacts  of 
the  proposed  action  are  less  than  the 
impacts  that  would  result  from 
implementation  of  either  of  the  other 
scup  alternatives  analyzed. 

For  the  preferred  scup  alternative  (in 
Alternative  1),  impacted  trips  were 
defined  as  individual  angler  trips  taken 
aboard  party/charter  vessels  in  2002  that 
landed  at  least  one  scup  smaller  than  10 
inches  (25.4  cm),  that  landed  more  than 
50  scup,  or  that  landed  at  least  one  scup 
during  the  proposed  closed  seasons  of 
March  1  through  June  30,  and  December 
1  through  December  31.  The  analysis 
concluded  that  the  measures  would 
affect  10  percent  of  the  party/charter 
trips  in  MA  and  1  percent  or  less  of  the 
party/charter  trips  in  five  states,  with 
statewide  revenue  losses  identified  for 
MA  ($421,057),  RI  ($2,324),  NY 
(51,829),  NJ  (56.475),  MD  (525.450),  and 
NC  ($8,064). 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  the  preferred  scup  alternative  was 
estimated  to  be  $8,593  in  MA,  $166  in 
RI,  $59  in  NY,  $185  in  NJ.  $25,450  in 
MD,  and  $2,688  in  NC. 

For  the  scup  no  action  alternative  (in 
Alternative  2).  impacted  trips  were 
defined  as  individual  angler  trips  taken 
aboard  party/charter  vessels  in  2002  that 
landed  at  least  one  scup  smaller  than  10 
inches  (25.4  cm),  that  landed  more  than 
20  scup,  or  that  landed  at  least  one  scup 
during  the  periods  of  March  1  through 
June  30,  and  October  3  through 
December  31.  The  analysis  concluded 
that  the  measures  would  affect  11 
percent  of  angler  trips  taken  aboard 
party/charter  boats  in  MA.  4  percent  in 
RI,  5  percent  in  NY,  and  less  than  1 
percent  in  NJ,  DE,  MD,  and  NC,  with 
statewide  revenue  losses  identified  for 
MA  ($486,423),  RI  (555,664),  NY 
(5702.429),  NJ  (567.060).  MD  (525,450), 
and  NC  (58,064).  No  state  revenue  losses 
were  identified  for  ME,  NH,  CT,  DE,  or 
VA. 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  this  alternative  was  estimated  to  be 
59,927  in  MA,  53,976  in  RI,  522,659  in 
NY,  51,916  in  NJ,  $25,450  in  MD,  and 
52.688  in  NC. 

For  the  scup  measures  considered  in 
Alternative  3,  impacted  trips  were 
defined  as  individual  angler  trips  taken 
aboard  party/charter  vessels  in  2002  that 
landed  at  least  one  scup  smaller  than  10 


inches  (25.4  cm),  that  landed  more  than 
50  scup,  or  that  landed  at  least  one  scup 
during  the  period  March  1  through  July 
13.  The  analysis  concluded  that  the 
measures  in  this  alternative  would  affect 
11  percent  of  the  party/charter  trips  in 
MA  and  1  percent  or  less  of  the  party/ 
charter  trips  in  most  states,  with 
statewide  revenue  losses  identified  for 
MA  (5469.518),  RI  (59,576),  NY 
(581,902),  NJ  (519.880).  MD  (525,450), 
and  NC  (58,064).  No  state  revenue  losses 
were  identified  for  ME,  NH,  CT,  DE,  or 
VA. 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  this  alternative  was  estimated  to  be 
59,582  in  MA,  5684  in  RI,  52.642  in  NY. 
5568  in  NJ,  525,450  in  MD,  and  52,688 
inNC. 

Impacts  of  Black  Sea  Bass  Alternatives 

The  proposed  action  for  black  sea  bass 
would  limit  coastwide  landingis  to  3.43 
million  lb  (1.557  mt)  and  reduce 
landings  by  at  least  27  percent 
compared  to  2002.  Although  the 
economic  impacts  of  the  preferred 
alternative  (in  Alternative  1)  are  greater 
than  for  the  status  quo  measures  (in 
Alternative  2).  Alternative  1  was 
selected  for  implementation  because  it 
is  expected  to  achieve  the  necessar\' 
reduction  in  landings  relative  to  2002, 
consistent  with  the  goals  and  objectives 
of  the  FMP,  while  resulting  in  less 
economic  impact  than  would  the 
measures  in  Alternative  3. 

For  the  preferred  black  sea  bass 
alternative,  impacted  trips  were  defined 
as  individual  angler  trips  taken  aboard 
party/charter  vessels  in  2002  that 
landed  at  least  one  black  sea  bass 
smaller  than  12  inches  (30.5  cm),  that 
landed  more  than  25  black  sea  bass,  or 
that  landed  at  least  one  black  sea  bass 
during  the  proposed  closed  seasons  of 
September  2  through  September  15,  and 
December  1  through  December  31.  The 
analysis  concluded  that  the  measures 
would  affect  3  percent  of  the  party/ 
charter  trips  in  NJ,  4  percent  in  DE,  and 
1  percent  or  less  in  most  states,  with 
statewide  revenue  losses  identified  for 
MA  (51,805),  RI  (55,404).  CT  (5368).  NY 
(520,332),  NJ  (5441,702),  DE  (589,544), 
MD  (541,331).  VA  ($19,418),  and  NC 
($364).  No  state  revenue  losses  were 
identified  for  ME  or  NH. 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  the  proposed  black  sea  bass 
alternative  was  estimated  to  be  $19  in 
MA,  5193  in  RI,  $46  in  CT.  $442  in  NY. 
$8,334  in  NJ,  544,772  in  DE,  $13,777  in 
MD,  $1,022  in  VA,  and  $52  in  NC. 

For  the  non-preferred  black  sea  bass 
measures  considered  in  Alternative  2, 
impacted  trips  were  defined  as 
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Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  states  that,  for  each  rule 
or  group  of  related  rules  for  which  an 
agency  is  required  to  prepare  a  FRFA, 
the  agency  shall  publish  one  or  more 
guides  to  assist  small  entities  in 
complying  with  the  rule,  and  shall 
designate  such  publications  as  >small 
entity  compliance  guides.>  The  agency 
shall  explain  the  actions  a  small  entity 
is  required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this 
rulemaking  process,  a  small  entity 
compliance  guide  (the  guide)  was 
prepared.  Copies  of  the  guide  will  be 
sent  to  all  holders  of  Federal  party/ 
charter  permits  issued  for  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries.  The  guide  will  be  available  on 
the  Internet  at  http:// 
niviv. nero.noaa.gov.  Copies  of  the  guide 
can  also  be  obtained  from  the  Regional 
Administrator  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  JuK  22,2003. 
lohn  Oliver, 

Deputy  Assistant  Administrator  for 
Operations.  National  Marine  Fisheries 
Sen  ice. 

■  For  the  reasons  set  out  in  the  preamble. 
50  CFR  part  648  is  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

■  1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  2.  In  §  648.105,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.105    Possession  restrictions. 

(a)  Unless  otherwise  specified 
pursuant  to  §648.107,  no  person  shall 
possess  more  than  four  summer 
flounder  in,  or  harvested  from,  the  EEZ, 
unless  that  person  is  the  owner  or 
operator  of  a  fishing  vessel  issued  a 
summer  flounder  moratorium  permit,  or 
is  issued  a  summer  flounder  dealer 
permit.  *  *  * 
*         *        *        *        * 

■  3.  In  §  648.107,  the  first  sentence  of  the 
introductory  text  is  revised  to  read  as 
follows: 

§648.107    Conservation  equivalent 
measures  for  the  summer  flounder  fishery. 

(a)  The  Regional  Administrator  has 
determined  that  the  recreational  fishing 
measures  proposed  to  be  implemented 
by  the  states  of  Maine  through  North 


Carolina  for  2003  are  the  conservation 
equivalent  of  the  season,  minimum  size 
and  possession  limit  prescribed  in 
§§648.102,  648.103  and  648.105(a), 
respectively.*  *  * 


■  4.  In  §  648.122,  paragraph  (g)  is  revised 
to  read  as  follows: 

§648.122    Time  and  area  restrictions. 


(g)  Time  restrictions.  Vessels  that  are 
not  eligible  for  a  moratorium  permit 
under  §  648.4(a)(6),  and  fishermen 
subject  to  the  possession  limit,  may  not 
possess  scup,  except  from  lanuary  1 
through  February  28  and  from  luly  1 
through  November  30.  This  time  period 
may  be  adjusted  pursuant  to  the 
procedures  in  §  648. 1 20. 

■  5.  In  §  648.125,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.125    Possession  limit. 

(a)  No  person  shall  possess  more  than 
50  scup  in,  or  harvested  from,  the  EEZ 
unless  that  person  is  the  owner  or 
operator  of  a  fishing  vessel  issued  a 
scup  moratorium  permit,  or  is  issued  a 
scup  dealer  permit.*  *  * 
***** 

■  6.  Section  648.142  is  revised  to  read  as 
follows: 

§648.142    Time  restrictions. 

Vessels  that  are  not  eligible  for  a 
moratorium  permit  under  §648. 4(a)(7), 
and  fishermen  subject  to  the  possession 
limit,  may  not  possess  black  sea  bass, 
except  from  lanuary  1  through 
September  1  and  September  16  through 
November  30.  This  time  period  may  be 
adjusted  pursuant  to  the  procedures  in 
§648.140. 

■  7".  In  §  648.143,  paragraph  (b)  is  revised 
to  read  as  follows: 

§648.143    Minimum  sizes. 


(b)  The  minimum  size  for  black  sea 
bass  is  12  inches  (30.5  cm)  TL  for  all 
vessels  that  do  not  qualify  for  a 
moratorium  permit,  and  for  party  boats 
holding  a  moratorium  permit,  if  fishing 
with  passengers  for  hire  or  carrying 
more  than  five  crew  members,  and  for 
charter  boats  holding  a  moratorium 
permit,  if  fishing  with  more  than  three 
crew  members.  The  minimum  size  may 
be  adjusted  for  recreational  vessels 
pursuant  to  the  procedures  in  §  648.140. 
^         *         *         *         * 

(FR  Due.  0.'<-l«133  Filed  7-25-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  mailing  prior  to  the  adoption  of  the  final 
oiles. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV03-905-4  PR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Increased 
Assessment  Rate 

agency:  Agricultural  Marketing  Ser\'ice, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
Citrus  Administrative  Committee 
(Committee)  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0,005  to 
$0,006  per  %  bushel  carton  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
handled.  The  Committee  locally 
administers  the  marketing  order,  which 
regulates  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  Authorization  to 
assess  Florida  citrus  handlers  enables 
the  Committee  to  incur  expenses  that 
are  reasonable  emd  necessary  to 
administer  the  program.  The  fiscal 
period  begins  August  1  and  ends  luly 
31.  The  assessment  rate  would  remain 
in  effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
August  27,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketcIerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  FederaJ  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  799 
Overlook  Drive,  Suite  A,  Winter  Haven, 
Florida  33884-1671;  telephone:  (863) 
324-3375,  Fax:  (863)  325-8793;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  citrus  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  would 
be  applicable  to  all  assessable  oranges, 
grapefruit,  tangerines,  and  tangelos 
growrn  in  Florida,  beginning  August  1,, 
2003,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  anv 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0,005 
per  Vs  bushel  carton  to  $0,006  per  Vs 
bushel  carton  of  oranges,  grapefhiit. 
tangerines,  and  tangelos  grown  in 
Florida. 

The  Florida  citrus  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  cmnual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  oranges,  grapefruit, 
tangerines,  and  tangelos.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
thefr  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2001-02  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  July  1,  2003, 
and  unanimously  recommended  2003- 
04  expenditures  of  $247,000  and  an 
assessment  rate  of  $0,006  per  Vs  bushel 
of  oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida  based  on  a 
crop  estimate  of  45  million  Vs  bushels. 
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Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  11,000 
producers  of  oranges,  grapefruit, 
tangerines,  and  tangelos  in  the 
production  area  and  approximately  75 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  industry  and  Committee 
data,  the  average  annual  f.o.b.  price  for 
fresh  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  during  the 
2002-03  season  was  approximately 
$8.55  per  ^n  bushel  carton,  and  total 
fresh  shipments  for  the  2003-04  season 
are  estimated  at  45  million  cartons  of 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Approximately  20  handlers 
handled  65  percent  of  Florida's  citrus 
shipments  in  2002-03.  Considering  the 
average  f.o.b.  price,  at  least  55  percent 
of  the  oranges,  grapefruit,  tangerine,  and 
tangelo  handlers  could  be  considered 
small  businesses  under  SBA's 
definition.  Therefore,  the  majority  of 
Florida  citrus  handlers  may  be  classified 
as  small  entities.  The  majority  of  Florida 
citrus  producers  may  also  be  classified 
as  small  entities. 

This  rule  would  increase  the 
assessment  rate  establi.shed  for  the 
Committee  and  collected  from  handlers 
for  the  2003-04  and  subsequent  fiscal 
periods  from  SO. 005  to  SO. 006  per  •*/.s 
bushel  carton  of  oranges,  grapefruit, 
tangerines,  and  tangelos.  The  Committee 
unanimously  recommended  2003-04 
expenditures  of  $247,000  and  an 
assessment  rate  of  $0,006  per  '  r>  bushel 
carton.  The  assessment  rate  of  $0,006  is 
$0,001  higher  than  the  rate  now  in 
effect.  The  quantity  of  assessable 
oranges,  grapefruit,  tangerines,  and 


tangelos  for  the  2003-04  season  is 
estimated  at  45  million  Vs  bushel 
cartons.  Thus,  the  $0,006  rate  should 
provide  $270,000  in  assessment  income 
and  would  be  adequate  to  meet  this 
year's  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  year  include  $126,000  for 
salaries,  $25,000  for  Manifests-USDA- 
FDACS,  $21,000  for  insurance  and 
bonds,  $19,500  for  retirement  plan,  and 
$10,100  for  payroll  taxes.  Budgeted 
expenses  for  these  items  in  2002-03 
were  $126,000.  $25,000.  $21,000, 
$19,500.  and  $10,100  respectively. 

The  proposed  increase  in  the 
assessment  rate  is  due  to  the 
Committee's  expectation  that  shipments 
in  the  coming  year  will  be  lower 
affecting  assessment  income.  The 
Committee  would  also  like  to  replenish 
its  reserve  fund. 

The  Committee  reviewed  and 
unanimously  recommended  2003-04 
expenditures  of  $247,000.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources  including  Uie  Committee's 
Budget  Subcommittee.  Alternative 
assessment  rates  were  discussed  based 
on  different  estimates  of  assessable 
cartons  and  budget  expenses.  The 
assessment  rate  of  $0,006  per  •'/s  bushel 
carton  of  assessable  oranges,  grapefruit, 
tangerines,  and  tangelos  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  commodity,  estimated  at  45 
million  ^/n  bushel  cartons  for  the  2003- 
04  season  taking  into  consideration  the 
need  for  additional  funds  to  increase 
reser\'es.  This  assessDient  rate  would 
yield  approximately  $23,000  over 
anticipated  budgeted  expenses  with  the 
excess  funds  to  be  earmarked  for  the 
reserve  fund. 

A  review  of  historical  information  and 
preliminary'  information  pertaining  to 
the  upcoming  2003-04  fiscal  period 
indicates  thdt  the  grower  price  for  the 
2003-04  season  could  range  between 
$1.80  and  $20.40  per  V^  bushel  of 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Therefore,  the  estimated 
assessment  revenue  for  the  2003-04 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between  .03 
and  .33  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  tlie  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order. 
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In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
Florida  citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  July  1,  2003, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Florida  citrus  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wi\'w.ams.usda.gov/ 
fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2003-04  fiscal  period  began  August  1, 
2003,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
citrus  fruit  handled  during  such  fiscal 
period:  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
reconmiended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Oranges,  Tangelos, 
Tangerines,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  proposed  to 
be  amended  as  follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 


Authority:  7  U.S.C.  601-674. 

2.  Section  905.235  is  revised  to  read 
as  follows: 

§905.235    Assessment  rate. 

On  and  after  August  1,  2003.  an 
assessment  rate  of  $0,006  per  ■'/s  bushel 
carton  or  equivalent  is  established  for 
assessable  Florida  citrus  covered  under 
the  order. 

Dated:  July  23.  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marketing 
Service. 

[PR  Doc.  03-19129  Filed  7-25-03;  8:45  am) 

BILLING  CODE  341(M>2-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV03-948-2  PR) 

Irish  Potatoes  Grown  in  Colorado; 
Reinstatement  of  the  Continuing 
Assessment  Rate 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  reinstate  the 
continuing  assessment  rate  established 
for  the  Area  No.  3  Colorado  Potato 
Administrative  Committee  (Committee) 
for  the  2003-2004  and  subsequent  fiscal 
periods  at  $0.03  per  hundredweight  of 
potatoes  handled.  The  Committee 
locally  administers  the  marketing  order 
regulating  the  handling  of  potatoes 
grown  in  northern  Colorado.  The 
continuing  assessment  rate  was 
suspended  for  the  2001-2002  and 
subsequent  fiscal  periods  to  bring  the 
monetary  reserve  within  the  program 
limit  of  two  fiscal  periods'  operating 
expenses.  Authorization  to  assess  potato 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  July  1  and  ends 
June  30.  The  assessment  rate  would 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
August  12,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  e-mail: 
moab.docketclerk@usda.gov.  Comments 


should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://w^-w.ams.usda.gov/f\'/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1220  SW  Third  Avenue, 
suite  385,  Portland,  Oregon  97204; 
telephone:  (503)  326-2724,  Fax:  (503) 
326-7440:  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237:  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW.,  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.  or  e-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Order  No.  948.  both  as 
amended  (7  CFR  part  948).  regulating 
the  handling  of  potatoes  grown  in 
Colorado,  hereinafter  referred  to  as  the 
■'order.  "  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Colorado  potato  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
potatoes  beginning  on  July  1,  2003,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(  1 5 )( A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
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No.  3,  the  reserve  has  rapidly  decreased 
to  the  ciu-rent  level  of  about  $24,077. 
The  Committee  would  like  to  maintain 
the  reserve  at  approximately  this  level, 
thus  reinstatement  of  the  assessment 
rate  at  $0.03  per  hundredweight  is 
needed. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  fiscal  period  include  $8,200 
for  salaries,  $3,000  for  rent  expense,  and 
$1,750  for  office  expenses.  Budgeted 
expenses  for  these  items  in  2002-2003 
were  also  $8,200,  $3,000,  and  $1,750, 
respectively. 

"The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  potatoes. 
Colorado  potato  shipments  for  the  year 
are  estimated  at  632,500  hundredweight 
which  should  provide  $18,975  in 
assessment  income.  Income  derived 
from  handler  assessments  along  with 
interest  and  rent  income  should  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (estimated  at 
$24,077  as  of  June  30,  2003)  would  be 
kept  within  the  maximum  permitted  by 
the  order  (approximately  two  fiscal 
period's  expenses;  §  948.78). 

The  reinstated  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2003-2004  budget  and 
those  for  subsequent  fiscal  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Based  on  Committee  data,  there  are  12 
producers,  (9  of  whom  are  also 
handlers)  and  10  handlers  (9  of  whom 
are  also  producers)  in  the  production 
area  subject  to  regulation  under  the 
order.  Small  agricultural  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $750,000. 

Based  on  Committee  data,  the 
production  of  Area  No.  3  Colorado 
potatoes  for  the  2001-2002  marketing 
year  was  773,053  hundredweight.  Based 
on  National  Agricultural  Statistics 
Service  data,  the  average  producer  price 
for  Colorado  summer  potatoes  for  the 
2001-2002  marketing  year  was  $6.70 
per  hundredweight.  The  average  annual 
producer  revenue  for  the  1 2  Colorado 
Area  No.  3  potato  producers  is  therefore 
calculated  to  be  approximately 
5431,621.  Using  Committee  data 
regarding  each  individual  handler's 
total  shipments  during  the  2001-2002 
marketing  year  and  a  Committee 
estimated  average  f.o.b.  price  during  the 
2001-2002  marketing  year  of  58.80  per 
hundredweight  ($6.70  per 
hundredweight  plus  estimated  packing 
and  handling  costs  of  52.10  per 
hundredweight),  all  of  the  Colorado 
Area  No.  3  potato  handlers  ship  under 
$5,000,000  worth  of  potatoes.  In  view  of 
the  foregoing,  it  can  be  concluded  that 
the  majority  of  tlie  Colorado  Area  No.  3 
potato  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  would  reinstate  §  948.215  of. 
the  order's  rules  and  regulations  and 
establish  a  continuing  assessment  rate 
for  the  Committee,  to  be  collected  from 
handlers  for  the  2003-2004  and 
subsequent  fiscal  periods,  at  50.03  per 
hundredweight  of  potatoes.  The 
Committee  recommended  2003-2004 
expenditures  of  $19,727  and  an 
assessment  rate  of  $0.03  per 
hundredweight.  The  quantity  of  Area 
No.  3  Colorado  potatoes  for  the  2003- 
2004  fiscal  period  is  estimated  at 
632,500  hundredweight.  Thus,  the  $0.03 
rate  should  provide  $18,975  in 
assessment  income.  This  together  with 
interest  and  rent  income  should  be 
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adequate  to  meet  this  fiscal  period's 
budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  fiscal  period  include  $8,200 
for  salaries,  $3,000  for  rent  expense,  and 
$1,750  for  office  expenses.  Budgeted 
expenses  for  these  items  in  2002-2003 
were  also  $8,200,  $3,000,  and  $1,750, 
respectively. 

For  the  2001-2002  fiscal  period,  the 
Committee  recommended  suspending 
the,  continuing  assessment  rate  to  bring 
the  monetary  reserve  within  program 
limits  of  approximately  two  fiscal 
periods'  operating  expenses  (§948.78). 
At  that  time,  the  reserve  fund  contained 
about  $60,000.  The  Committee  has  been 
operating  for  the  last  two  years  by 
drawing  income  from  its  reserve.  With 
a  suspended  assessment  rate  and  a 
significant  decrease  in  the  number  of 
potato  producers  ai^d  acreage  in  Area 
No.  3,  the  reserve  has  rapidly  decreased 
to  the  ciurent  level  of  about  $24,000. 
The  Committee  would  like  to  maintain 
the  reserve  at  approximately  this  level, 
thus  reinstatement  of  the  assessment 
rate  is  needed. 

The  Committee  discussed  alternatives 
to  this* rule,  including  alternative 
expenditure  levels.  Lower  assessment 
rates  were  considered,  but  not 
recommended  because  they  would  not 
generate  the  income  necessary  to 
administer  the  program  with  adequate 
reserves. 

The  assessment  rate  of  $0.03  per 
hundredweight  of  assessable  potatoes 
was  determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  potatoes,  estimated  at 
632,500  hundredweight  for  the  2003- 
2004  fiscal  period.  This  is 
approximately  $1,402  above  the 
anticipated  expenses  when  combined 
with  interest  and  rent  income,  which 
the  Committee  determined  to  be 
acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  producer  price  for  the  2003- 
2004  fiscal  period  could  range  between 
$5.10  and  $6.70  per  hundredweight  of 
Colorado  summer  potatoes.  Therefore, 
the  estimated  assessment  revenue  for 
the  2003-2004  fiscal  period  as  a 
percentage  of  total  producer  revenue 
could  range  between  0.45  and  0.59 
percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 


the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Area  No.  3 
Colorado  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May  8, 
2003,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Colorado  Area  No.  3  potato  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Fifteen  days  is 
deemed  appropriate  because:  (1)  The 
2003-2004  fiscal  period  began  on  July  1, 
2003,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
potatoes  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  for  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  proposed  to 
be  amended  as  follows: 

PART  948-4RISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 


Authority:  7  U.S.C.  601-674. 

2.  Section  948.215  is  reinstated  and 
revised  to  read  as  follows: 

§948.215    Assessment  rate. 

On  and  after  July  1,  2003,  an 
assessment  rate  of  $0.03  per 
hundredweight  is  established  for 
Colorado  No.  3  potatoes. 

Dated:  July  23.  200,3. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-19130  Filed  7-25-03;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  987 

[Docket  No.  FV03-987-1  PR) 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  CA;  Decreased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  decrease  the 
assessment  rate  established  for  the 
California  Date  Administrative 
Committee  (Committee)  for  the  2003-04 
and  subsequent  crop  years  from  $0.90  to 
$0.75  per  hundredweight  of  dates 
handled.  The  Committee  locally 
administers  the  marketing  order  that 
regulates  the  handling  of  dates 
produced  or  packed  in  Riverside 
County,  California.  Authorization  to 
assess  date  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  crop  year  begins 
October  1  and  ends  September  30.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
August  27,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 


44242 


Federal  Register / Vol.  68,  No.  144 /Monday,  July  28,  2003 /Proposed  Rules 


te  ephc 


business  hoiirs 
/i»p://ivmv. 
FOR  FURTHER 
Sasselli.  Mai^eting 
P.  Van  Diest 
California  M^u-ket 
and  Vegetab 
2202  Monterey 
CA  93721 
Fax: (559) 
Technical  A( 
Administratipn 
Vegetable 
Independ 
Washington. 
(202)  720-24191 

Small  bus 
information 
regulation  b\ 
Marketing 
Branch.  Fruii 
AMS.  USDA 
Avenue  SW. 
DC  20250-0: 
2491,  Fax: 
favGuerber^usda 


or  can  be  viewed  at: 
(ims.  usda.gov/fv/moab.html. 
INFORMATION  CONTACT:  Toni 
Assistant,  or  Richard 
Marketing  Specialist, 

ing  Field  Office,  Fruit 
Programs.  AMS,  USDA, 
St.,  suite  102B,  Fresno, 
one:  (559)487-5901, 
-5906;  or  George  Kelhart. 
visor.  Marketing  Order 
Branch,  Fruit  and 
ams,  AMS,  USDA,  1400 
Avenue  SVV..  STOP  0237, 
DC  20250-0237:  telephone: 
Fax:  (202) 720-8938. 
ihesses  may  request 
I  in  compliance  with  this 
contacting  Jay  Guerber. 
der  Administration 
and  Vegetable  Programs, 
1400  Independence 
STOP  0237,  Washington. 
37:  telephone:  (202)  720- 
(2  )2)  720-8938,  or  E-mail: 


48  7 


■■  Pri  ign 
lence 


SUPPLEMENT/^Y 
is  issued 
and  Order  N( 
CFRpart987| 
of  domestic 
Riverside 
referred  to  as 
marketing  ag 
effective  un 
Marketing 
amended  (7 
referred  to  a.s 
The  Depar 
(USDA)  is  is 
conformance 


gov. 

INFORMATION:  This  rule 
r  Marketing  Agreement 
987,  both  as  amended  (7 
regulating  the  handling 
c  ates  produced  or  packed  in 
Coiinty,  California,  hereinafter 
the  "order."  The 
eement  and  order  are 
r  the  Agricultural 
Agreement  Act  of  1937,  as 
.S.C.  601-674).  hereinafter 
the  "Act." 
ment  of  Agriculture 
fuing  this  rule  in 
with  Executive  Order 


id  3 


IJ., 


ha 


12866 

This  rule 
Executive 
Reform.  Und 
in  effect,  Cal  fornia 
subject  to  as^ssments 
administer 
such 


Ori 


tie 


assessn  ents 
rate 


unt  1 
'h 


hss 


prjvi 


assessment 
be  applicablt 
beginning  on 
.continue 
terminated, 
any  State  or 
policies,  un 
irreconcilabl 

The  Act 
proceedings 
parties  may 
section  608c  1 
handler  su 
with  USDA 
order,  any 
obligation  in 
the  order  is 
and  request 
or  to  be  exen 


s  been  reviewed  under 
er  12988,  Civil  lustice 
?r  the  marketing  order  now 
date  handlers  are 
Funds  to 
order  are  derived  from 

It  is  intended  that  the 
as  proposed  herein  will 
to  all  assessable  dates 
October  1,  2003,  and 
amended,  suspended,  or 
is  rule  will  not  preempt 
Dcal  laws,  regulations,  or 
they  present  an 
conflict  with  this  rule, 
des  that  administrative 
nust  be  exhausted  before 
e  suit  in  court.  Under 
5)(A)  of  the  Act,  any 
to  an  order  may  file 
petition  stating  that  the 

ision  of  the  order,  or  any 
posed  in  comiection  with 
in  accordance  with  law 
modification  of  the  order 
pted  therefrom.  Such 


ill 


bji  !Ct 


pravi 


rot 


handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  2003-04  and 
subsequent  crop  years  from  SO. 90  to 
SO.  75  per  hundredweight  of  assessable 
dates  handled. 

The  California  date  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
producer-handlers  of  California  dates. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
ser\'ices  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  at  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2002-03  and  subsequent  crop 
years,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  crop 
year  to  crop  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other   ■ 
information  available  to  USDA. 

The  Committee  met  on  June  20.  2003. 
and  unanimously  recommended  2003- 
04  expenditures  of  $225,365  and  an 
assessment  rate  of  50.75  per 
hundredweight  of  dates  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $273,450.  The 
recommended  assessment  rate  of  SO. 75 
is  $0.15  lower  than  the  rate  currently  in 
effect.  The  decrease  in  the  assessment 
rate  and  budget  is  primarily  due  to  a 
lower  marketing  and  promotion  budget. 

Proceeds  from  the  sales  of  cull  dates 
are  usually  deposited  in  a  surplus 
account  for  subsequent  use  by  the 
Committee  in  covering  the  surplus  pool 
share  of  the  Committee's  expenses. 
Handlers  may  also  dispose  of  cull  dates 
of  their  own  production  within  their 
own  livestock-feeding  operation; 
otherwise,  such  cull  dates  must  be 
shipped  or  delivered  to  the  Committee 
for  sale  to  non-human  food  product 
outlets. 


Last  year,  the  Committee  applied 
$5,000  of  surplus  account  monies  to 
cover  surplus  pool  expenses.  Based  on 
a  recent  trend  of  declining  sales  of  cull 
dates  over  the  past  few  years  and 
reduced  surplus  pool  costs,  the 
Committee  decided  not  to  apply  any  of 
the  surplus  pool  funds  toward  the  2003- 
04  Committee  budget.  The  Committee, 
instead,  recommended  assessing 
handlers  $0.75  per  hundredweight  and 
use  $30,365  from  the  administrative 
reserves  to  fund  the  reduced  Committee 
budget  of  $225,365. 

The  budgeted  administrative  expenses 
for  the  2003-04  crop  year  include 
$123,710  for  labor  and  office  expenses. 
This  compares  to  $123,450  in  budgeted 
expenses  in  2002-03.  In  addition, 
$101,655  has  been  budgeted  for 
marketing  and  promotion  under  the 
program  for  the  2003-04  crop  year.  This 
compares  to  $150,000  in  budgeted 
marketing  and  promotion  expenses  for 
the  2002-03  crop  year. 

The  assessment  rate  of  SO.  75  per 
hundredweight  of  assessable  dates  was 
derived  by  applying  the  following 
formula  where: 
A  =  Administrative  Reserve  ($30,365  of 

the  anticipated  $40,000 

Administrative  Reser\'e) 
B  =  2003-04  expected  shipments 

(260,000  hundredweight) 
C  =  2003-04  expenses  ($225,365); 
(C- A)  H^  B  =  $0.75  per  hundredweight. 

Estimated  shipments  should  provide 
$195,000  in  assessment  income.  Income 
derived  from  handler  assessments  and 
the  administrative  reserves  would  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  are  expected  to 
total  about  $23,553  by  September  30, 
2004,  and  therefore  would  be  less  than 
the  maximum  permitted  by  the  order 
(not  to  exceed  50  percent  of  the  average 
of  expenses  incurred  during  the  most 
recent  five  preceding  crop  years; 
§  987.72(c)). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  reconunendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
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USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2003-04  budget  and  those 
for  subsequent  crop  years  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordiiigly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100 
producers  of  dates  in  the  production 
area  and  approximately  10  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  aimual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  Five  of  the  10  handlers  (50 
percent)  shipped  over  $5,000,000  of 
dates  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Five  of  the  10  handlers 
(50  percent)  shipped  under  $5,000,000 
of  dates  and  could  be  considered  small 
handlers.  The  majority  of  California  date 
producers  may  be  classified  as  small 
entities. 

This  rule  would  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2003-04  and  subsequent  crop 
years  from  $0.90  to  $0.75  per 
hundredweight  of  assessable  dates 
handled.  The  Committee  unanimously 
recommended  2003-04  expenditures  of 
$225,365  and  the  $0.75  per 
hundredweight  assessment  rate.  The 
proposed  assessment  rate  of  $0.75  is 
$0.15  lower  than  the  rate  currently  in 
effect.  The  quantity  of  assessable  dates 
for  the  2003-04  crop  year  is  estimated 
at  260,000  hundredweight.  Thus,  the 
$0.75  per  hundredweight  rate  should 
provide  $195,000  in  assessment  income. 


This  along  with  administrative  reserve 
funds  would  be  adequate  to  meet  the 
Committee's  2003-04  crop  year 
expenses. 

The  budgeted  administrative  expenses 
for  the  2003-04  crop  year  include 
$123,710  for  labor  and  office  expenses. 
This  compares  to  $123,450  in  budgeted 
expenses  in  2002-03.  In  addition, 
$101,655  has  been  budgeted  for 
marketing  and  promotion  under  the 
marketing  order  for  the  2003-04  crop 
year.  This  compares  to  $150,000  in 
budgeted  marketing  and  promotion 
expenses  for  the  2002-03  crop  year. 

The  Committee  reviewed  and 
unanimously  recommended  2003-04 
expenditures  of  $225,365  which  include 
marketing  and  promotion  programs. 
Prior  to  arriving  at  this  budget,  the 
Committee  considered  alternative 
expenditure  levels,  including  a  proposal 
to  not  have  a  budget.  The  assessment 
rate  of  $0.75  per  hundredweight  of 
assessable  dates  was  then  determined  by 
applying  the  following  formula  where: 
A  =  Administrative  Reserve  ($30,365  of 

the  anticipated  $40,000 

Administrative  Reserve) 
B  =  2003-04  expected  shipments 

(260.000  hundredweight) 
C  =  2003-04  expenses  ($225,365); 
(C  -  A)  H-  B  =  $0.75  per  hundredweight. 

Estimated  shipments  should  provide 
$195,000  in  assessment  income.  Income 
derived  from  handler  assessments  and 
the  administrative  reserves  would  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  administrative  reserve  are 
expected  to  total  about  $23,553  by 
September  30.  2004,  and  therefore 
would  be  less  than  the  maximum 
permitted  by  the  order  (not  to  exceed  50 
percent  of  the  average  of  expenses 
incurred  during  the  most  recent  five 
preceding  crop  years;  §  987.72(c)). 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  grower  price  for  the  2003-04  season 
could  range  between  $40  and  $120  per 
hundredweight  of  dates.  Therefore,  the 
estimated  assessment  revenue  for  the 
2003-04  crop  year  as  a  percentage  of 
total  grower  revenue  could  range 
between  .6  and  2  percent. 

This  action  would  decrease  the 
assessment  obligation  imposed  on 
handlers  under  the  Federal  marketing 
order.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  would  reduce  the 
burden  on  handlers,  and  may  reduce  the 
burden  on  producers.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  California 


date  industry,  and  all  interested  persons 
were  invited  to  attend  ihe  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  June  20,  2003,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  date  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industr\'  and  public  sector  agencies, 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http//wwvi'. ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  davs  is 
deemed  appropriate  because:  (1)  The 
2003-04  crop  year  begins  on  October  1, 
2003,  and  the  marketing  order  requires 
that  th^rate  of  assessment  for  each  crop 
year  apply  to  all  assessable  dates 
handled  during  such  crop  year;  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  and  (3) 
handlers  are  aware  of  this  action  which 
was  unanimoiisly  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  987  is  proposed  to 
be  amended  as  follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  987.339  is  revised  to  read 
as  follows: 
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Oregon.  The  hearing  will  begin  each  day 
at  8:30  a.m.  and  end  at  5  p.m. 
ADDRESSES:  The  hearing  locations  are: 
August  14  and  15,  2003,  Shilo  Inn,  3223 
Bret  Clodfelter  Way,  The  Dalles,  Oregon 
97058;  August  16  and  18  (and  August  19 
through  22,  if  necessary)  Best  Western 
Hood  River  Inn.  1108  East  Marina  Way. 
Hood  River,  Oregon  97031. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bairy  Broadbent,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  Northwest  Marketing 
Field  Office,  1220  SW  Third  Avenue, 
Room  369,  Portland,  Oregon  97204; 
telephone  (503)  326-2724  or  Fax  (503) 
326-7440;  or  Kathleen  M.  Finn, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  Stop  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  fax:  (202)  720-8938.  Small 
businesses  may  request  information  on 
this  proceeding  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  fax:  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  instituted 
pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act."  This  action  is  governed  by 
the  provisions  of  sections  556  and  557 
of  title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  seeks  to  ensure  that 
within  the  statutory  authority  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small 
businesses.  Interested  persons  are  ' 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impacts  of  the  proposal 
on  small  businesses. 

The  marketing  agreement  and  order 
proposed  herein  have  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  issued,  the 
proposed  agreement  and  order  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 


with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  an 
action  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  part  900). 

This  proposal  is  the  result  of  more 
than  two  years  of  efforts  undertaken  by 
the  committee.  The  committee  was 
established  as  a  result  of  renewed 
industry  interest  in  a  Federal  marketing 
order.  According  to  the  committee, 
meetings  for  discussion  of  a  hop 
marketing  order  involved  all  segments 
of  the  industry  with  varying  views  on 
establishment  of  an  order  and  included 
growers,  handlers,  dealers  and  end 
users.  In  addition,  meetings  were  held 
in  each  area  of  the  production  area  to 
provide  opportunities  for  all  hop 
growers  and  other  interested  parties  to 
provide  input. 

According  to  the  committee,  the  hop 
industry  is  suffering  from  a  chronic 
oversupply  situation  that  is  depressing 
prices  to  below  economically  viable 
levels.  Technological  advances  have 
increased  the  efficiency  of  both  the 
production  of  alpha  acid  from  hops  and 
the  utilization  of  the  alpha  acid  in 
brewing.  Consequently,  less  hop  acreage 
is  needed  to  adequately  supply  the 
market  and  excess  alpha  inventories 
have  resulted.  Industry  reductions  in 
acreage  have  not  kept  pace  with  the 
declining  demand  for  alpha  acid.  The 
proponent  group  contends  that  the 
proposed  marketing  order  program 
would  bring  stability  to  the  U.S.  hop 
industry  by  balancing  supplies  with 
market  needs,  which  would  enhance 
producer  returns. 

There  have  been  three  previous 
marketing  orders  for  hops.  The  most 
recent  was  for  hop  growers  in  the 
Northwest  which  was  in  effect  from  July 
1966  to  December  1985.  The  principal 
feature  of  that  order  was  a  producer 
allotment  form  of  volume  control.  There 
was  considerable  controversy  involved 
in  the  order  during  the  1980's,  which 
included  concerns  over  the  grower  base 
used  in  calculating  the  volume 
regulations.  The  base  was  limited  to 
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industry  production  levels  prior  to 
establishment  of  the  order  and 
effectively  restricted  new  growers  from 
entering  die  industry.  USDA  terminated 
the  order  in  1985.  According  to  the 
proponent  committee,  this  proposal  is 
different  from  the  previous  order  as 
provisions  have  been  included  that 
allow  for  new  base  allotments  in  each 
year  of  expanding  demand  to  both 
existing  and  new  growers. 

The  proposal  submitted  by  the 
committee  has  not  received  approval  by 
USDA. 

To  assist  in  its  review  of  the  proposal, 
USDA  issued  a  press  release  seeking 
comments  from  interested  parties  on  the 
proposed  order.  Over  75  comments  were 
received  expressing  a  variety  of  views. 
There  were  no  specific  additional 
proposals  or  modifications  to  the 
committee's  proposals  submitted. 

USDA  was  concerned  that  the 
methodology  for  establishing  initial  base 
quantities  set  forth  in  the  proposal  was 
inconsistent  with  the  statutory 
requirement  that  the  salable  quantity  be 
allocated  equitably  among  all  growers. 
USDA  issued  a  press  release  requesting 
alternatives  to  the  proposal  before 
proceeding  to  hearing.  The  proponents 
submitted  a  modification  to  their 
proposal  addressing  USDA  concerns. 
An  alternative  to  the  establishment  of 
initial  base  quantities,  as  well  as  other 
alternatives  to  the  proposal,  were 
submitted  by  Lenseigne  Farms,  Inc.  The 
alternatives  submitted  are  being 
included  in  this  notice.  Eight  other 
comments  were  received  during  the 
period  for  receiving  alternatives. 
However,  these  comments  did  not  set 
forth  alternatives. 

After  reviewing  the  modified 
proposed  program  and  all  comments 
and  alternatives  received  from  the 
public,  USDA  has  determined  that  the 
proposed  marketing  agreement  and 
order  potentially  meets  the  objectives  of 
the  Act  and  has  scheduled  a  public 
'  hearing. 

Testimony  is  invited  at  the  hearing  on 
the  proposed  marketing  agreement  and 
order  (hereinafter  referred  to  as  the 
order)  and  all  of  its  provisions,  as  well 
as  any  appropriate  modifications  or 
alternatives. 

The  public  hearing  is  held  for  the 
purpose  of: 

(a)  Receiving  evidence  about  the 
economic  and  marketing  conditions  that 
relate  to  the  proposed  order  and  to 
appropriate  modifications  thereof; 

(b)  Determining  whether  the  handling 
of  hops  produced  in  the  production  area 
is  in  the  ciurent  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce; 


(c)  Determining  whether  there  is  a 
need  for  a  marketing  order  for  hops; 

(d)  Determining  the  economic  impact 
of  the  proposed  order  on  the  industry  in 
the  proposed  production  area  and  on 
the  public  affected  by  such  program; 
and 

(e)  Determining  whether  the  proposed 
order  or  any  appropriate  modification 
thereof  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  the  notice  of  hearing  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding,  USDA 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an 
ex-parte  basis  with  any  person  having 
an  interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  Counsel;  and  the  Fruit  and 
Vegetable  Programs,  AMS. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Provisio.ns  of  the  proposed  marketing 
agreement  and  order  follow.  USDA 
modified  the  committee's  proposed 
§  991.78(b)  to  be  consistent  with  the 
authority  of  the  Act.  The  Act  specifies 
that  the  Secretary  shall  terminate  any 
marketing  order  when  termination  is 
favored  by  a  majority  of  the  producers, 
provided  they  have  produced  more  than 
50  percent  of  the  volume  of  the 
commodity.  There  is  no  authority  under 
the  Act  to  modify  these  criteria. 
Therefore,  the  proposed  section  has 
been  changed  to  be  consistent  with  the 
Act.  USDA  has  also  added  three 
provisions  to  the  committee's  proposal 
that  are  common  to  and  relate  to 
marketing  agreements  now  operating. 
These  provisions  are  necessary  to 
effectuate  the  provisions  of  tho 
marketing  agreement,  if  ratified.  These 
sections  are  identified  with  an  asterisk 
(*). 

List  of  Subjects  in  Proposed  7  CFR  Part 
991 

Hops,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

Proposal  Number  1 

The  marketing  agreement  and  order 
proposed  by  the  Hop  Marketing  Order 
Proponent  Committee  would  add  a  new 
part  991  to  read  as  follows: 


PART  991— HOPS  PRODUCED  IN 
WASHINGTON,  OREGON,  IDAHO  AND 
CALIFORNIA 


Subpart— Order  Regulating  Handling 

Definitions 

Sec. 

991.01 

Secretary 

991.02 

Act 

991.03 

Person 

991.04 

Hops  and  Hop  Products   ^ 

991.05 

Production  Area 

991.06 

Producer 

991.07 

Handler 

991.08 

Handle 

991.09 

Marketing  year 

991.10 

Crop 

991.11 

Salable  Quantity 

991.12 

Annual  Allotment 

991.13 

New  Producer 

Administrative  Cominittee 

991.15  Establishment  and  membership 

991.16  Eligibility 

991.17  TermofOfiice 

991.18  Nominations 

991.19  Selection 

991.20  Alternate  Members 

991.21  Vacancies 

991.22  Powers 

991.23  Duties 

991.24  Committee  Expenses  and 
Compensation 

991.25  Procedure 

991.26  Research  and  Development  Projects 

Expenses  and  Assessments 

991.30  Expenses 

991.31  Assessments 

Volume  Limitations 

991.50  Marketing  Policy 

991.51  Recommendations  for  Volume 
Regulation 

991.52  Issuance  of  Volume  Regulation 

991.53  Allotment  Base 

991.54  Issuance  of  Annual  Allotments 

991.55  Identification 

991.56  Excess  Alpha  Acid 

991.57  Reserve  Pool  Requirements 

991.58  Transfers 

Reports  and  Records 

991.60  Reports 

991.61  Records 

991.62  Verification  of  Reports  and  Records 

991.63  Confidential  Information 

Miscellaneous  Provisions 

991.70  Compliance 

991.71  Rights  of  the  Secretary 

991.72  Derogation 

991.73  Agents 

991.74  Personal  Liability 

991.75  Duration  of  Immunities 

991.76  Separability 

991.77  Effective  Time 

991.78  Termination 

991.79  Continuance 

991.80  Proceedings  after  Termination 

991.81  Effect  of  Termination  or 
Amendment 

Authority:  7  U.S.C.  601-674. 
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Subpart — Ok-der  Regulating  Handling 
Definitions 


§991.01 

Secretary 
Agriculture 
other  officei 
Department 
who  may 
duties  of  th< 
the  United 


Se;retary. 


means  the  Secretary  of 
af  the  United  States,  or  any 
or  employee  of  the  U.S. 
of  Agriculture  who  is.  or 
authorized  to  perform  the 
Secretary'  of  Agriculture  of 
States. 


§991.02    Ac. 
Act  mean;  i 
Congress,  a; 
Agricultura 
of  1937, as 
seq.:  48  Slat 


Public  Act  No.  10,  73rd 
amended  by  the 
Marketing  Agreement  Act 
i^nended  (7  U.S.C.  601  et 
31,  as  amended). 


§  991 .03    Pel  son 

Person  mi  ans 
partnership, 
anv  other  bi 


Ho  >s 


§991.04 

(a)  Hops 
and  varietie  ; 
Humulus 
harvested  in 
loose,  packa  |;ed 
powder,  o 
derived  the 

(b)  Alpha 
varieties  tha  I 
bittering  va 
varieties 
characteris 


and  Hop  Products, 
i^eans  and  includes  all  kinds 
of  Humulus  lupulus  or 
ail  lericanus  grown  and 

the  United  States,  whether 
or  baled  and  all  pellets, 
extracts  and/or  lupulin 
ifefrom. 

Acid  hops  are  those 
are  primarily  used  for  their 
e.  Aroma  hops  are  those 
"v  used  lor  their  aroma 


lue 


pri  naril 


common  ov^ers 
etc.*   *   ' 
only,  inclu 
and  shall  bf 


§991.07    Handler 

Handler 
handles  hop 


means 


§991.08    Handle 

Handle 
market,  acqi  i 
use  hops  o 
production, 
(except  as  a 


an  individual, 
corporation,  association,  or 


siness  unit. 


tics. 

§  991 .05    Pre  duction  Area. 

Productio  1  area  means  all  States  with 
commercial  production  of  hops  and 
shall  be  div  ded  into  the  following 
districts: 
(9)  District  1  — Washington 

(b)  District  2  — Oregon 

(c)  District  2 — Idaho  and  California 


§  991 .06    Prdducer 

Producer  s  synonymous  with  grower 
and  means  <  ny  person  engaged  in  a 
proprietan,'  :apacity  in  the  commercial 
production  >f  hops.  Any  producer  with 
multiple  le«  il  entities  under  his/her 
control  Je.tj|common  Board  of  directors, 
ship,  common  banking, 
hall  be.  for  voting  purposes 
d  under  the  primary'  entity 
entitled  to  one  vote. 


iC  B 


r  leans  any  person  who 

s. 


to  prepare  hops  for 
ire  hops  from  a  producer, 
o  nmercially  of  one's  own 
sell,  transport  or  ship 
common  or  contract  carrier 


of  hops  owned  by  another)  or  otherwise 
place  hops  into  the  ciurent  of  commerce 
within  the  production  area  or  from  the 
area  to  points  outside  thereof,  except 
that: 

(a)  The  preparation  for  market  of  hops 
by  producers,  not  dealers  or  users  of  the 
product,  or; 

(b)  The  sale,  transportation  or 
shipment  of  such  hops  by  a  producer  to 
a  handler  of  record  within  the 
production  area,  and; 

(c)  The  transfer  of  excess  hops  by  the 
producer  to  another  producer  to  enable 
that  producer  to  fill  a  deficiency  in  an 
aimual  allotment,  shall  not  be  construed 
as  handling. 

§991.09    Marketing  Year. 

Marketing  year  means  the  12  months 
from  August  1  to  the  following  July  31, 
inclusive. 

§991.10    Crop. 

Crop  means  hops  produced  by  a 
producer  during  the  marketing  year. 

§  991 .1 1     Salable  Quantity. 

Salable  Quantity  means  the  total 
quantity  of  hops  that  handlers  may 
purchase  from,  or  handle  on  behalf  of, 
producers  during  the  marketing  year. 

§991.12    Annual  Allotment. 

Annual  Allotment  means  that  portion 
of  the  Salable  Quantity  prorated  to  a 
producer. 

§991.13    New  Producer. 

The  tenn  New  Producer  means  a 
person  wh(j  has  not  grown  hops  prior  to 
2003.  The  term  New  Producer 
specifically  excludes  any  person  who 
has  previously  been  granted  Hop 
Commission  grower  number  or  an 
allotment  base  in  any  capacity,  either  as 
an  individual,  or  as  an  owner,  officer  or 
operator  of  any  business  entity. 

Administrative  Committee 

§991.15    Establishment  and  Membership. 

(a)  A  Hop  Administrative  Committee 
consisting  of  eight  members,  each  of 
whom  shall  have  an  alternate,  is  hereby 
established  to  administer  the  terms  and 
provisions  of  this  part.  Five  of  the 
members  and  their  alternates  shall  be 
producers  in  District  1,  Two  members 
and  their  alternates  shall  be  producers 
in  District  2;  and  One  member  and  his/ 
her  alternate  shall  be  producers  in 
District  3.  An  additional  member  and 
his/her  alternate  shall  represent  the 
public  and  shall  be  an  ex-officio 
member  of  the  Committee  without  a 
vote. 

(bj  Representation  on  the  Committee 
shall  be  by  independent  producers  as 
follows: 


(1)  Position  1  for  District  1,  Sub 
District  1  shall  be  all  that  portion  of  the 
State  of  Washington  lying  north  of  the 
south  line  of  Township  12  N. 

(2)  Position  2  for  District  1,  Sub 
District  2  shall  be  all  that  portion  of  the 
State  of  Washington  lying  south  of  the 
south  line  of  Township  12  N.  and  west 
of  the  east  line  of  Range  20  E. 

(3)  Position  3  for  District  1,  Sub 
District  3  shall  be  all  areas  of  the  state 
of  Washington  not  included  in  Sub 
District  1  or  Sub  District  2. 

(4)  Position  4  is  an  at  large  position 
and  shall  be  all  of  District  1. 

(5)  Position  5  is  an  at  large  position 
and  shall  be  all  of  District  1. 

(6)  Position  6  shall  be  all  of  District 
2. 

(7)  Position  7  shall  be  all  of  District 
2. 

(8)  Position  8  shall  be  all  of  District 
3. 

{c)  The  committee  may  change  sub- 
district  boundaries  in  District  1  to 
reflect  significant  changes  in  numbers  of 
producers. 

(d)  Each  Committee  shall  select 
officers  consisting  of  a  Chairman,  Vice 
Chairman,  Secretary  and  Treasurer  and 
these  officers  shall  constitute  the 
Executive  Sub  Committee. 

§991.16    Eligibility. 

Each  member  and  alternate  of  the 
Committee  shall  be;  at  the  time  of  his/ 
her  selection  and  during  his/her  term  of 
office,  a  producer  or  an  officer  or 
employee  of  a  producer,  in  the  district 
or  sub  district  for  which  selected: 
Provided.  That  these  requirements  shall 
not  apply  to  the  public  member  and  the 
alternate  public  member. 

§991.17    Term  of  Office. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  Committee 
shall  be  for  a  period  of  3  years: 
Provided,  that  the  members  initially 
selected  for  Positions  1,  2  and  5  shall 
serve  for  terms  ending  on  December  31, 
2006,  and  the  members  initially  selected 
tor  Positions  3,  7  and  8  shall  serve  for 
terms  ending  on  December  31,  2007, 
and  the  members  initially  selected  for 
Positions  4  and  6  shall  ser\'e  for  terms 
ending  on  December  31,  2008. 
Committee  members  shall  serve  in  such 
capacity  and  for  the  term  of  office  for 
which  they  arc  selected  and  have 
qualified  and  until  their  respective 
successors  are  selected  and  have 
qualified.  No  member  shall  serve  more 
then  two  consecutive  terms  as  member 
and  no  alternate  shall  serve  morn  then 
two  consecutive  terms  as  alternate. 

§991.18    Nominations. 

(a)  Nominations  for  producer 
members  of  the  Committee  and  their 
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alternates  shall  be  made  at  nomination 
meetings  of  producers  in  each  District  or 
Sub-District.  Such  meetings  shall  be 
held  at  such  times  (on  or  before 
November  1  of  each  year)  and  places  as 
the  Committee  shall  designate.  One 
nominee  shall  be  elected  for  each 
position  to  be  filled.  The  names  and 
addresses  of  each  nominee  shall  be 
submitted  to  the  Secretary  not  later  than 
December  1  of  each  year. 

(b)  Only  producers,  including  duly 
authorized  officers  or  employees  of 
producers  present  and  eligible  to  serve 
as  producer  members  of  the  Committee, 
shall  participate  in  the  nomination.  If  a 
producer  produces  hops  in  more  than 
one  district,  the  producer  shall  select 
the  district  in  which  that  producer  will 
participate  and  notify  the  Committee  of 
the  choice.  ; 

(c)  Should  the  Committee  find  it 
impractical  to  hold  nomination 
meetings,  nominations  may  be 
submitted  to  the  Secretary  based  on  the 
results  of  balloting  by  mail.  Ballots  to  be 
used  may  contain  the  names  of 
candidates  and  a  blank  space  for  write- 
in  candidates  for  each  position,  together 
with  voting  instructions.  The  eligible 
person  receiving  the  highest  number  of 
votes  for  a  member  or  alternate  position 
shall  be  the  nominee  for  that  position. 

(d)  The  producer  members  of  the 
Committee  shall  nominate  the  ex-officio 
public  member  and  alternate  public 
member  at  the  first  meeting  following 
the  selection  of  members  for  a  new  term 
of  office. 

(e)  Initial  members.  As  soon  as 
practicable  following  the  effective  date 
of  this  part,  the  Secretary  shall  hold,  or 
cause  to  be  held,  nomination  meetings 
of  producers  in  each  district  to 
nominate  the  initial  members  of  the 
Committee. 

(f)  The  Committee  shall  issue  rules 
and  regulations  necessary  to  carry  out 
the  provisions  of  this  section  or  to 
change  the  procedures  in  this  section  in 
the  event  they  are  no  longer  practical. 

§991.19    Selection. 

Committee  members  shall  be  selected 
by  the  Secretary  from  nominees 
submitted  by  the  Committee  or  from 
among  other  eligible  persons.  Each 
person  so  selected  shall  qualify  by  filing 
a  written  acceptance  with  the  Secretary 
prior  to  assuming  the  duties  of  the 
position. 

§991.20    Alternate  members. 

An  alternate  for  a  member  shall  act  in 
the  place  of  such  member: 

(a)  In  the  member's  absence, 

(b)  In  the  event  of  the  member's  death, 
removal,  resignation,  or  disqualification, 
until  a  successor  for  the  member's 


unexpired  term  has  been  selected  and 
has  qualified,  or 

(c)  When  requested  and  designated  by 
the  member. 

§991.21     Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failiue  of  any  person  appointed  as  a 
member  or  as  an  alternate  member  of 
the  Committee  to  qualify,  or  in  the  event 
of  the  death,  removal,  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  Committee,  a 
successor  to  fill  the  unexpired  term 
shall  be  nominated  and  appointed  in  the 
manner  specified  in  §§991.18  and 
991.19.  If  the  names  of  the  nominees  to 
fill  any  such  vacancy  are  not  made 
available  to  the  Secretary  within  30  days 
after  such  vacancy  occurs,  the  Secretary 
may  fill  such  vacancy  without  regard  to 
nominations,  which  appointment  shall 
be  made  on  the  basis  of  representation 
provided  for  in  §  991.15. 

§991.22    Powers. 

The  Committee  shall  have  the 
following  powers: 

(a)  To  administer  this  part  in 
accordance  with  its  terms  and 
provisions; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  part; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

§991.23    Duties. 

The  Committee  shall  have,  among 
others,  the  following  duties; 

(a)  To  select  from  among  its 
membership  such  officers  and  adopt 
such  rules  or  bylaws  for  the  conduct  of 
its  meetings  as  it  deems  necessary; 

(b)  To  appoint  such  employees  as  it 
may  deem  necessary,  and  to  determine 
the  compensation  and  to  define  the 
duties  of  each  employee; 

(c)  To  appoint  such  subcommittees 
and  consultants  as  it  may  deem 
necessary; 

(d)  To  keep  minutes,  books,  and 
records  which  will  reflect  all  of  the  acts 
and  transactions  of  the  Committee  and 
which  shall  be  subject  to  examination 
by  the  Secretary; 

(e)  To  prepare  periodic  statements  of 
the  financial  operations  of  the 
Committee  and  to  make  copies  of  each 
such  statement  available  to  producers 
and  handlers  for  examination  at  the 
office  of  the  Committee; 

(f)  To  cause  the  books  of  the 
Committee  to  be  audited  by  a  certified 
public  accountant  at  such  times  as  the 
Committee  may  deem  necessary,  or  as 


the  Secretary'  may  request,  to  submit 
copies  of  each  audit  report  to  the 
Secretary,  and  to  make  available  a  copy 
which  does  not  contain  confidential 
data  for  inspection  at  the  offices  of  the 
committee  by  producers  and  handlers; 

(g)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  handler; 

(h)  To  investigate  and  assemble  data 
on  the  growing,  handling,  and 
marketing  conditions  with  respect  to 
hops  and  hop  products; 

(i)  To  submit  to  the  Secretary  such 
available  information  as  may  be 
requested  or  that  the  Committee  may 
deem  desirable  and  pertinent; 

(j)  To  notify  producers  and  handlers 
of  all  meetings  of  the  Committee  to 
consider  recommendations  for 
regulations  and  of  all  regulatory  actions 
taken  affecting  producers  and  handlers; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Committee  and 
its  subcommittees  as  is  given  to  its 
members; 

(1)  To  investigate  compliance  and  use 
means  available  to  prevent  violations  of 
the  provisions  of  this  part; 

(m)  To  redefine,  with  the  approval  of 
the  Secretary,  the  districts  into  which 
the  production  area  is  divided  and  to 
reapportion  the  representation  of  any 
district  on  the  Committee:  Provided, 
That  such  changes  shall  reflect,  insofar 
as  practical,  shifts  in  hop  production 
within  the  production  area  and  numbers 
of  producers;  and 

(n)  To  establish  such  rules  and 
regulations  as  are  necessary  or 
incidental  to  administration  of  this  part, 
as  are  consistent  with  its  provisions, 
and  as  would  tend  toaccomplish  the 
purposes  of  this  part  and  the  act. 

§  991 .24    Committee  Expenses  and 
Compensation. 

Members  and  Alternates  of  the 
Committee  shall  serve  without 
compensation  but  shall  receive  such 
allowances  for  necessary  expenses 
incurred  in  connection  with  their  duties 
as  may  be  approved  by  the  Committee. 

§991.25    Procedure. 

(a)  At  an  assembled  meeting,  all  votes 
shall  be  cast  in  person  and  seven 
members  of  the  Committee  shall 
constitute  a  quorum.  Decisions  of  the 
Committee  shall  require  the  concurring 
vote  of  at  least  six  members.  If  both  a 
Committee  member  and  appropriate 
alternate  are  unable  to  attend  a 
Committee  meeting,  the  Committee  may 
designate  any  other  alternate  from  the 
same  district  who  is  present  at  the 
meeting  to  serve  in  the  member's  place. 

(b)  The  Committee  may  vote  by  mail, 
telephone,  or  other  means  of 
communication:  Provided,  That  each 
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proposition  i< 
fully,  and  i 
All  votes  shal 


m  writing, 
no  dissenting 
approval  of  a 
method. 


explained  accurately, 
de^tically  to  each  member, 
be  confirmed  promptly 
Sei'en  concurring  votes  and 
votes  shall  be  required  for 
Committee  action  by  such 


Resaarch  and  Development 


§991.26 
Projects 

The  Committee 
provide  for  th  3 
production  re  search 
and  developn  ent 
assist,  improv  3 
marketing,  distribution 
consumption 
hops.  The 
be  paid  from 
to  §991.31 


Expenses  and 


may  establish  or 
establishment  of 

,  marketing  research 
projects  designed  to 
or  promote  the 
and 
3r  efficient  production  of 
of  such  projects  shall 
nds  collected  pursuant 


expense 


fj 


Assessments 


§991.30    Expefises. 

The  Commi  tee  is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
it  for  such  pur  poses  as  the  Secretary 
may,  pursuant  to  this  part,  determine  to 
be  appropriate ,  and  for  the  maintenance 
and  functioning  of  the  Committee 
during  each  m  arketing  year.  The 
Committee  shi  ill  submit  to  the  Secretary 
a  budget  for  ea  ch  marketing  year, 
including  an  explanation  of  the  items 
appearing  theiein,  and  a 
recommendation  as  to  the  rate  of 
assessment  for  such  year. 

§991.31    Asse$sments. 

(a)  RequirerQents  for  payment.  Each 
person  who  finst  handles  hops  shall  pay 
to  the  Commitiee,  upon  demand,  that 
handler's  prorata  share  of  the  expenses 
authorized  by  ihe  Secretary  for  each 
marketing  yeai.  Each  handler's  prorata 
share  for  each  variety  of  hops  sold  shall 
be  the  rate  of  assessment  fixed  by  the 
Secretary  times  the  number  of  pounds  of 
that  variety  of  pops  sold,  times  the 
alpha  acid  factpr  for  that  variety  of  hops 
which  the  handler  handles  as  the  first 
handler  thereof.  The  payment  of 
assessments  for  the  maintenance  and 
functioning  of  the  Committee  and  for 
such  purposes |as  the  Secretary  may, 
pursuant  to  this  part,  determine  to  be 
appropriate,  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect, 
irrespective  of  whether  particular 
provisions  thefeof  are  suspended  or 
become  inoperative. 

(b)  Rate  of  as  sessment.  The  Secretary 
shall  fix  the  ra^e  of  assessment  to  be 
paid  by  each  handler.  In  order  to 
provide  funds  for  the  administration  of 
this  part  befora  sufficient  operating 
income  is  available  from  assessments, 
the  Committee  may  accept  advance 
assessments  and  may  also  borrow 


money  for  such  purpose.  Advance 
assessments  received  from  a  handler 
shall  be  credited  toward  assessments 
levied  against  the  handler  during  the 
marketing  year. 

(c)  Assessments  not  paid  within  a 
time  prescribed  by  the  Committee  may 
be  made  subject  to  interest  or  late 
payment  charges,  or  both.  The  period  of 
time,  rate  of  interest,  and  late  payment 
charge  will  be  as  recommended  by  the 
Committee:  Provided,  That  when 
interest  or  late  payment  charges  are  in 
effect,  they  shall  be  applied  to  all 
assessments  not  paid  within  the 
prescribed  period  of  time. 

(d)  Excess  funds.  At  the  end  of  a 
marketing  year,  funds  in  excess  of  the 
year's  expenses  may  be  placed  in  an 
operating  reserve  not  to  exceed 
approximately  one  marketing  year's 
operational  expenses  or  such  lower 
limits  as  the  Committee,  with  the 
approval  of  the  Secretary,  may  establish. 
Funds  in  such  reserve  shall  be  available 
for  use  by  the  Committee  for  expenses 
authorized  pursuant  to  §  991.30.  Funds 
in  excess  of  those  placed  in  the 
operating  reserve  shall  be  refunded  to 
handlers:  Provided,  That  any  sum  paid 
by  a  first  handler  in  excess  of  that 
handler's  prorata  share  of  the  expenses 
during  any  marketing  year  may  be 
applied  by  the  Committee  at  the  end  of 
such  marketing  year  to  any  outstanding 
obligations  due  the  Committee  from 
such  person.  Each  handler's  share  of 
such  excess  funds  shall  be  the  amount 
of  assessments  paid  in  excess  of  that 
handler's  prorata  share. 

(e)  Disposition  of  funds  upon 
termination  of  order.  Upon  termination 
of  this  part,  any  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  disposed  of  in  such 
marmer  as  the  Secretary  may  determine 
to  be  appropriate:  Provided,  That  to  the 
extent  practicable,  such  funds  will  be 
returned  prorata  to  the  first  handler 
from  whom  such  funds  were  collected. 

(f)  The  Committee  may  establish  rules 
and  regulations  necessary  and 
incidental  to  the  administration  of  this 
section. 

Volume  Limitations 

§991.50    Marketing  Policy. 

(a)  The  Committee  shall  meet  on  or 
before  November  15  of  each  year  to 
adopt  a  marketing  policy  for  the  ensuing 
marketing  year  or  years.  As  soon  as  is 
practical  following  the  meeting  or 
meetings,  the  Committee  shall  submit  to 
the  Secretary  recommendations  for 
volume  regulations  deemed  necessary  to 
meet  market  requirements  and  establish 
orderly  marketing  conditions. 
Additional  reports  shall  be  submitted  to 


the  Secretary  if  the  Committee, 
subsequently  adopts  a  new  or  revised 
policy  because  of  changes  in  the 
demand  and  supply  situation  with 
respect  to  Alpha  Acid. 

(b)  In  determining  such  marketing 
policy.  Committee  consideration  shall 
include  but  not  be  limited  to: 

(1)  The  estimated  quantity  of  salable 
Alpha  Acid  held  by  producers  and 
handlers; 

(2)  The  estimated  demand  for  Alpha 
Acid; 

(3)  Prospective  production  of  Alpha    , 
Acid; 

(4)  Total  of  allotment  bases  for  the 
current  marketing  year  and  the 
estimated  total  of  allotment  bases  for  the 
ensuing  marketing  year; 

(5)  The  quantity  of  reserve  Alpha 
Acid  in  storage; 

(6)  Producer  prices  of  Alpha  Acid; 

(c)  Notice  of  the  marketing  policy 
recommendations  for  a  meu'keting  year 
and  any  later  changes  shall  be 
annoimced  publicly  by  the  Committee, 
and  be  submitted  promptly  to  the 
Secretary  and  all  producers  and 
handlers.  The  Committee  shall  publicly 
announce  its  marketing  policy  or 
revision  thereof  and  notice  and  contents 
thereof  shall  be  submitted  to  producers 
and  handlers  by  bulletins  or  through 
appropriate  media. 

(d)  As  soon  as  practical  following  the 
effective  date  of  this  part  and  the 
organization  of  the  Committee,  the 
Committee  may  adopt  a  marketing 
policy. 

§  991 .51     Recommendations  for  Volume 
Regulation. 

(a)  If  the  Committee's  marketing 
policy  considerations  indicate  a  need 
for  limiting  the  quantity  of  Alpha  Acid, 
the  Committee  shall  recommend  to  the 
Secretary  a  salable  quantity  and 
allotment  percentage  for  the  ensuing 
marketing  year.  Such  recommendations 
shall  be  made  prior  to  November  15,  or 
such  other  date  as  the  Committee  may 
establish. 

(b)  At  any  time  during  the  marketing 
year  for  which  the  Secretary,  pursuant 
to  §  991.52(a),  has  established  a  salable 
quantity  and  an  allotment  percentage, 
the  Committee  may  recommend  to  the 
Secretary  that  such  quantity  be 
increased  with  an  appropriate  increase 
in  the  allotment  percentage.  Each  such 
recommendation,  together  with  the 
Committee's  reason  for  such 
recommendation,  shall  be  submitted 
promptly  to  the  Secretary. 

(c)  As  soon  as  practical  following  the 
effective  date  of  this  part  and  the 
organization  of  the  Committee,  the 
Committee  may  recommend  a  salable 
quantity. 
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§  991 .52    Issuance  of  Volume  Regulation. 

(a)  Whenever  the  Secretary  finds,  on 
the  basis  of  the  Committee's 
recommendation  or  other  information, 
that  limiting  the  total  quantity  of  Alpha 
Acid  of  any  crop  that  handlers  may 
purchase  from  producers  during  a 
marketing  year,  would  tend  to  effectuate 
the  declared  policy  of  the  act,  the 
Secretary  shall  establish  the  salable 
quantity  for  that  crop.  The  salable 
quantity  shall  be  prorated  among 
producers  by  applying  an  allotment 
percentage  to  each  producer's  allotment 
base.  The  allotment  percentage  shall  be 
established  by  dividing  the  salable 
quantity  by  the  total  of  all  producers' 
allotment  bases. 

(b)  When  an  allotment  percentage  is 
established  for  any  marketing  year,  no 
handler  shall  purchase  from  producers 
any  Alpha  Acid  during  such  year 
unless: 

(1)  It  is,  at  the  time  of  handling, 
within  the  unused  portion  of  a 
producer's  armual  allotment,  and 

(2)  Such  handler  notifies  the 
Committee  of  the  handling  in  such 
manner  as  the  Committee  may 
prescribe. 

(c)  An  Alpha  Acid  Factor  shall  be 
established  for  the  ensuing  marketing 
year  for  each  variety  of  hops  and  shall 
be  equal  to  the  most  recent  three  year 
average  of  the  Alpha  Acid  for  each 
variety.  If  there  is  not  a  3  year  average 
for  a  variety  the  Committee  shall 
determine  the  Alpha  Acid  Factor  for 
that  variety  until  a  three  year  average  is 
available.  The  Alpha  Acid  Factor  for 
each  variety  shall  be  determined  in 
accordance  with  rules  and  regulations 
established  by  the  Committee.  The 
Alpha  Acid  Factor  shallbe  established 
no  later  than  November  15  of  each  year. 
A  producer  may  forward  sell  any  variety 
of  hops  in  an  amount  equal  to  that 
variety's  production  times  the  Alpha 
Acid  Factor  for  that  variety  for  the  year 
for  which  the  Alpha  Acid  Factor  has 
been  established,  or  the  producer  may 
sell  any  combination  of  varieties, 
provided  that,  in  any  case,  the  total 
quantity  sold  is  within  the  producer's 
salable  quantity  for  that  year. 

§991.53    Allotment  Base. 

(a)  The  Representative  Base  Period 
shall  be  the  marketing  years  1997,  1998, 
1999,  2000,  2001  and  2002;  Provided 
that,  a  producer  must  have  produced 
hops  in  the  2001  and/or  2002  crop  year 
to  be  eligible  to  apply  for  initial 
allotment  base. 

(b)  Initial  Issuance:  Each  eligible 
producer  desiring  an  allotment  base  for 
hops  shall  register  with  the  Committee 
and  furnish  to  it,  on  forms  provided  by 
the  Committee,  the  following: 


(1)  The  Actual  Production  (in  number 
of  pounds)  of  each  variety  of  hops 
produced  during  the  highest  production 
year  of  the  Representative  Base  Period 
and  the  name  of  the  handler(s)  each 
variety  of  hops  was  sold  to  during  that 
year. 

(2)  The  Alpha  Acid  Percentage  for 
each  variety  of  hops  with  an  Alpha  Acid 
percentage  of  10%  or  more  produced 
during  the  year  selected  pursuant  to 

§  991.53(b)(1). 

(3)  The  Coimty  and  State  where  the 
production  of  each  variety  of  hops 
occurred  during  the  year  selected 
pursuant  to  §  991.53(b)(1). 

(4)  As  verification  for  the  information 
submitted  to  the  Committee,  the 
producer  shall  also  submit  a  copy  of  the 
appropriate  state  certification 
documents,  or,  if  such  documentation  is 
unavailable,  a  copy  of  the  handler  ultra 
violet  spectral  analysis  documentation 
relative  to  the  submissions  pursuant  to 
this  section. 

(5)  The  Executive  Sub  Committee 
shall  act  as  a  Hardship  Committee  for 
establishment  of  initial  allotment  base. 
Any  producer  has  the  right  to  petition 
the  Hardship  Conunittee  for  special 
consideration  for  their  initial  allotment 
base,  provided  that,  such  petition  is  in 
writing,  and  that  it  is  based  solely  on 
hardships  brought  about  by  acts  of  God. 
The  Hardship  Committee  may  elect  to 
defer  their  decision  to  the 
Administrative  Committee. 

(6)  The  Committee  shall  not  be 
required  to  accept  applications  for 
initial  allotment  base  after  one  year  from 
the  effective  date  of  this  part. 

(7)  A  producer  who  has  changed  or 
changes  identity  from  an  individual 
producer  to  a  partnership  or  corporate 
producer,  or  from  a  partnership  to  a 
corporate  or  individual  producer,  or 
from  a  corporate  to  a  partnership  or 
individual  producer,  may  for  the 
purpose  of  establishing  the  initial  and 
subsequent  allotment  base,  register  with 
the  Committee  as  one  and  the  same 
person. 

(c)  The  Initial  Allotment  Base  shall  be 
established  by  the  Committee  for  each 
registered  producer  based  on  the 
information  submitted  by  the  producer 
pursuant  to  991.53(b),  as  follows: 

(1)  For  each  variety  over  10%  Alpha 
Acid  Percentage,  that  "Variety  Alpha 
Acid  Base"  contribution  to  the  total 
Alpha  Acid  Allotment  Base  shall  be 
determined  by  multiplying  the  Actual 
Production  by  the  Actual  Alpha  Acid 
Percentage  of  that  variety  for  the  chosen 
year.  , 

(2)  For  each  variety  equal  to  or  less 
than  10%  Alpha  Acid  Percentage,  that 
"Variety  Alpha  Acid  Base"  contribution 
to  the  total  Alpha  Acid  Allotment  Base 


shall  be  determined  by  multiplying  the 
Actual  Production  of  that  variety  for  the 
chosen  year  by  a  flat  rate  of  10%.  The 
sum  of  all  of  the  "Variety  Alpha  Acid 
Bases"  as  calculated  above  shall  be  the 
producer's  "Initial  Allotment  Base." 

(d)  Adjustment  to  allotment  base. 
Periodically,  but  at  least  once  every  five, 
years,  the  Committee  shall  review  and 
may  adjust  each  producer's  allotment 
base  to  recognize  changes  and  trends  in 
production  and  demand.  Any  such 
adjustment  shall  be  made  in  accordance 
with  a  formula  prescribed  by  the 
Committee  with  the  approval  of  the 
Secretary. 

(e)  Additional  allotment  base.  (1)  The 
Committee  annually  shall  make 
additional  allotment  bases  available  in 
the  amount  of  no  more  than  1  percent 
of  the  total  allotment  base.  Fifty  percent 
of  these  additional  allotment  bases  shall 
be  made  available  for  new  producers 
and  50  percent  made  available  for 
existing  producers;  Provided  that,  in 
any  year  in  which  the  current  salable 
percentage  is  equal  to  or  less  than  the 
previous  year's  salable  percentage,  the 
Committee  shall  not  be  required  to  make 
additional  base  available  for  the  ensuing 
marketing  year. 

(2)  Any  person  may  apply  for  an 
additional  allotment  base  by  filing  ^n 
application  with  the  Committee  on  or 
before  December  1  of  the  marketing  year 
preceding  the  marketing  year  for  which 
the  additional  allotment  bases  will  be 
made  available. 

(3)  The  Committee  shall,  with  the 
approval  of  the  Secretary,  establish  rules 
and  regulations  to  be  used  for 
determining  the  distribution  of 
additional  allotment  bases. 

In  establishing  such  rules,  the 
Committee  shall  tcike  into  account, 
among  other  things,  the  minimum 
economic  enterprise  requirements  for 
hop  production,  the  applicant's  ability 
to  produce  hops,  the  area  where  the 
hops  will  be  produced  and  other 
economic  and  marketing  factors. 

(f)  Bona  Fide  Effort  Requirement:  The 
right  of  each  producer  receiving  an 
allotmedt  base,  or  any  legal  successor  in 
interest,  to  retain  all  or  part  of  an 
allotment  base,  shall  be  dependent  on 
continuance  to  make  a  bona  fide  effort 
to  produce  the  annual  allotment 
referable  thereto  and  failing  to  do  so, 
such  allotment  base  shall  be  reduced  by 
an  amount  equivalent  to  such 
unproduced  portions:  Provided,  that  a 
producer's  reserve  pool  shall  be 
included  in  the  bona  fide  effort 
requirement.  The  Committee  shall 
develop  the  bona  fide  effort 
requirement. 

(g)  Notwithstanding  the  foregoing,  any 
person  or  entity  who  has  entered  the 
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hop  industry  is  a  New  Producer  for  the 
2003  crop  yea  r,  shall  be  entitled  to  an 
allotment  bas( !  as  a  matter  of  right.  Such 
allotment  baso  shall  be  calculated  in  the 
same  manner  as  with  any  other 
producer;  Pro  /ided:  However  that  the 
New  Producei  's  representative  base 
period  and  in:  tial  allotment  base  shall 
be  limited  exqlusively  to  the  2003  crop 
year,  and  any  puch  allotment  ishall  be 
determined  bj  the  New  Producer's 
actual  production  in  2003. 

§  991 .54    Issu^Hw  of  Annual  Allotments. 

(a)  Whenever  the  Secretary  establishes 
a  salable  quaivity  and  allotment 
percentage  that  may  be  marketed  during 
a  marketing  yaar,  the  Committee  shall 
issue  an  aimuil  allotment  to  each 
producer  holding  an  allotment  base. 
Each  producers  aimual  allotment  shall 
be  determined  by  multiplying  the 
producer's  cdl^tment  base  by  the 
allotment  perqentage. 

(b)  On  or  before  February  1 ,  the 
Committee  shall  furnish  each  registered 
holder  of  an  allotment  base  a  form  for 
the  producer  t )  apply  for  an  annual 
allotment  for  t  le  ensuing  marketing 
year.  The  Com  tnittee,  shall  establish 
rules  and  regu  ations  prescribing  the 
information  to  be  submitted  on  this 
form.  The  Con.mittee  shall  notify  each 
producer  of  th ;  producer's  aimual 
allotment  witliin  10  days  after  the 
Secretary  estal  lishes  the  salable 
quantity  and  a  lotment  percentage. 

(c)  Through  2003,  a  handler  may 
acquire  Alpha  Acid  of  a  producer's  own 
production  to  ulfill  a  written  contract 
entered  into  b]'  these  two  persons  prior 
to  January  31,  2002.  The  terms  of  this 
contract  shall  i  equire  the  producer  to 
deliver  to  that  landler  a  specified 
quantity  of  Al|iha  Acid  from  that 
producer's  production  at  a  specific  price 
from  a  specified  acreage  and  produced 
prior  to  2003. '  'he  quantity  of  Alpha 
Acid  acquired  by  the  handler  pursuant 
to  that  contract  during  the  2003-04  or 
2004-05  marketing  year  may  exceed  the 
producer's  aimual  allotment  for  the 
applicable  maijketing  year,  but  shall  be 
charged  againdt  the  producer's  annual 
allotment  for  tnat  year. 

§  991 .55    Identlticatlon . 

(a)  Each  producer  shall,  under 
supervision  of  the  Committee,  identify 
each  variety  of  Alpha  Acid  by  October 
15  of  each  yeai. 

(b)  Identification  shall  include  the 
name  of  the  producer,  the  variety  of 
hops,  the  net  v  eight,  the  lot  number  and 
such  other  infc  rmation  as  may  be 
required  by  th«  Committee. 

(c)  No  handl  ;r  shall  handle  as  salable 
Alpha  Acid  thi  t  has  not  been  identified 
as  provided  in  this  section,  and  no 


person  shall  alter  or  remove  any 
identification. 

§  991 .56    Excess  Hops  and  Hop  Products. 

Alpha  Acid  that  is  in  excess  of  an 
individual  producer's  annual  allotment 
at  the  conclusion  of  his/her  harvest 
shall  be  identified  as  excess  Alpha  Acid 
and  shall  be  disposed  of  as  follows: 

(a)  Before  November  30,  or  such  date 
as  the  Committee  may  establish,  a 
producer,  following  notification  of  the 
Committee,  may  transfer  excess  alpha 
acid  to  another  producer  to  enable  that 
producer  to  fill  a  deficiency  in  that 
producer's  aimual  allotment,  or 

(b)  On  December  1,  or  such  other  date 
as  the  Committee,  with  the  approval  of 
the  Secretary,  may  establish,  excess 
Alpha  Acid  shall  be  identified  as 
Reserve  Pool  Alpha  Acid. 

(c)  No  handler  shall  handle  Reserve 
Pool  Alpha  Acid. 

(d)  The  Committee  may  establish  such 
rules  and  regulations  as  it  deems 
necessary  for  the  administration  of  the 
Reserve  Pool. 

§  991 .57    Reserve  pool  requirements. 

(a)  General.  The  Committee  shall  pool 
Reserve  Pool  Alpha  Acid  in  a  manner  to 
accurately  account  for  its  receipt, 
storage,  and  disposition.  The  Committee 
shall  designate  a  Committee  employee 
as  Reserve  Pool  Manager. 
Administration  of  the  provisions  in  this 
section  shall  be  in  accordance  with  such 
rules  and  regulation  as  the  Committee 
may  prescribe. 

(b)  Disposition.  (1)  When,  in  any 
marketing  year,  a  producer  has 
produced  less  than  the  annual  allotment 
of  Alpha  Acid,  the  producer  may,  upon 
notification  of  the  Committee,  fill  the 
deficiency  with  Alpha  Acid  from  the 
producer's  Reserve  Pool. 

(2)  Under  supervision  of  the 
Committee,  a  producer  may  exchange 
salable  alpha  acid  for  the  same  quantity 
of  reserve  alpha  acid  from  own 
production  so  long  as  the  alpha  acid  is 
properly  identified. 

§991.58    Transfers. 

(a)  Nothing  contained  in  this  part 
shall  prevent  a  producer  from 
transferring  the  location  where  that 
producer's  annual  allotment  is- 
produced  to  another  location  except  that 
the  producer  shall  report  the  transfer  to 
the  Committee  within  30  days  after  the 
transfer. 

(b)  A  producer  may  transfer  all  or  part 
of  an  allotment  base  to  another  producer 
under  rules  and  regulations  established 
by  the  Committee:  Provided,  That  the 
allotment  base  obtained  by  transfer  from 
anotlier  producer  or  issued  pursuant  to 

§  991.53(e)  shall  not  be  transferred  for  at 


least  2  years  following  transfer  or 
issuance,  and  that  the  person  receiving 
the  allotment  base  submit  to  the 
Committee,  evidence  of  an  ability  to 
produce  hops  from  such  allotment  base 
in  the  first  marketing  year  following  the 
transfer  or  issuance  of  the  allotment 
base. 

Reports  and  Records 

§991.60    Reports. 

(a)  Inventory.  Each  handler  shall  file, 
with  the  Committee  or  its  designee,  a 
certified  report  showing  such 
information  as  the  Committee  may 
specify  with  respect  to  any  hops  which 
were  held  by  such  handler  on  March  1 
and  September  1  or  such  other  dates  as 
the  Committee  may  designate. 

(b)  Receipts.  Each  handler  shall,  upon 
request  of  the  Committee,  file  with  the 
Committee  a  certified  report  showing 
the  quantity  of  hops  handled. 

(c)  Other  Reports.  Upon  the  request  of 
the  Committee,  each  handler  shall 
furnish  to  the  Committee  such  other 
information  as  may  be  necessary  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  under  this  part. 

§991.61     Records. 

Each  handler  shall  maintain  such 
records  pertaining  to  all  hops  handled 
as  will  substantiate  the  required  reports. 
All  such  records  shall  be  maintained  for 
not  less  than  2  years  after  the 
termination  of  the  marketing  year  to 
which  such  records  relate. 

§  991 .62    Verification  of  reports  &  records. 

For  the  purpose  of  assuring 
compliance  with  record  keeping 
requirements  and  verifying  reports  filed 
by  handlers,  the  Secretary  and  the 
Committee  through  its  duly  authorized 
employees,  shall  have  access  to  any 
premises  where  applicable  records  are 
maintained,  where  hops  and  or  hop 
products  are  received  or  held,  and  at 
any  time  during  reasonable  business 
hours  shall  be  permitted  to  inspect  such 
handler  premises,  and  any  and  all 
records  of  such  handlers  with  respect  to 
matters  within  the  purview  of  this  part. 

§991.63    Confidential  information. 

All  reports  and  records  furnished  or 
submitted  by  handlers  to,  or  obtained  by 
the  employees  of,  the  Committee  which 
contain  data  or  information  constituting 
a  trade  secret  or  disclosing  the  trade 
position,  financial  condition,  or 
business  operations  of  the  particular 
handler  from  whom  received,  shall  be 
treated  as  confidential  and  the  reports 
and  all  information  obtained  from 
records  shall  at  all  times  be  kept  in  the 
custody  and  under  the  control  of  one  or 
more  employees  of  the  Committee  who 
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shall  disclose  such  information  to  no 
person  other  than  the  Secretary. 

Miscellaneous  Provisions 

§991.70    Compliance. 

No  person  shall  handle  hops  and  or 
hop  products  except  in  conformity  with 
the  provisions  of  this  part. 

§  991 .71     Rights  of  the  Secretary. 

Members  of  the  Committee  and  any 
agents,  employees,  or  representatives 
thereof,  shall  be  subject  to  removal  or 
suspension  by  the  Secretary  at  any  time. 
Each  and  every  decision,  determination, 
and  other  act  of  the  Committee  shall  be 
subject  to  the  continuing  right  of 
disapproval  by  the  Secretary  at  any 
time.  Upon  such  disapproval,  the 
disapproved  action  of  the  Committee 
shall  be  deemed  null  and  void,  except 
as  to  acts  done  in  reliance  thereon  or  in 
accordance  therewith  prior  to  such 
disapproval  by  the  Secretary. 

§991.72    Derogation. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  (a)  to 
exercise  any  powers  granted  by  the  act 
or  otherwise,  or  (b)  in  accordance  with 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 

§991.73    Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States,  or  name  any  agency 
or  division  in  the  U.S.  Department  of 
Agriculture,  to  act  as  his/her  agent  or 
representative  in  connection  with  any  of 
the  provisions  of  this  part. 

§991.74    Personal  Liability. 

No  member  or  alternate  member  of 
the  Committee  and  no  employee  or 
agent  of  the  Committee  shall  be  held 
personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate,  employee,  or 
agent,  except  for  acts  of  dishonesty, 
willful  misconduct,  or  gross  negligence. 

§  991 .75    Duration  of  Immunities. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
its  termination,  except  with  respect  to 
acts  done  under  and  during  the 
existence  of  this  part. 

§991.76    Separability. 

If  any  provision  of  this  part  is 
declared  invalid  or  the  applicability 
thereof  to  any  person,  circumstance  or 


thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  part  of  the 
applicability  thereof  to  any  other 
person,  circumstance,  or  thing  shall  not 
be  affected  thereby. 

§991.77    Effective  Time. 

The  provisions  of  this  part,  and  of  any 
amendment  thereto,  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare  above  his/her  signature  and 
shall  continue  in  force  until  terminated 
in  one  of  the  ways  specified  in  991.78. 

§991.78    Termination. 

(a)  Failure  to  effectuate.  The  Secretary 
shall  terminate  or  suspend  the  operation 
of  any  or  all  of  the  provisions  of  this 
part  whenever  he/she  finds  that  such 
provisions  obstruct  or  do  not  tend  to 
effectuate  the  declared  policy  of  the  act. 

(b)  Referendum.  The  Secretary  shall 
terminate  the  provisions  of  this  part  at 
the  end  of  any  marketing  year  whenever 
he/she  finds  that  such  termination  is 
favored  by  a  majority  of  the  producers 
who  during  the  preceding  marketing 
year  produced  for  market  more  than  50 
percent  of  the  volume  of  Alpha  Acid  so 
produced:  Provided,  That  termination 
shall  be  effective  only  if  announced 
before  May  31  of  the  then  current 
marketing  year. 

(c)  Termination  of  act.  The  provisions 
of  this  part  shall,  in  any  event,  terminate 
whenever  the  provisions  of  the  act 
authorizing  them  cease  to  be  in  effect. 

§  991 .79    Continuance. 

(a)  Within  4  years  of  the  effective  date 
of  this  part,  the  Secretary  shall  conduct 
a  continuance  referendum  to  ascertain 
whether  continuance  of  this  part  is 
favored  by  producers.  Subsequent 
referenda  to  ascertain  continuance  shall 
be  conducted  every  8  years  thereafter. 
The  Secretary  may  terminate  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  year  in  which  the  Secretary  has 
found  that  continuance  of  this  part  is 
not  favored  by  producers  who  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  of  hops  for  market  in  the 
production  area. 

(b)  Termination  of  act.  The  provisions 
of  this  part  shall,  in  any  event,  terminate 
whenever  the  provisions  of  the  act 
authorizing  them  cease  to  be  in  effect. 

§  991 .80    Proceedings  After  Termination. 

Upon  termination  of  the  provisions  of 
this  part,  the  Committee  shall,  for  the 
purpose  of  liquidating  the  affairs  of  the 
Committee,  continue  as  trustees  of  all 
the  funds  and  property  then  in  its 
possession,  or  under  its  control, 
including  claims  for  any  funds  unpaid 
or  property  not  delivered  at  the  time  of 


such  termination.  The  said  trustees    ' , 
shall: 

(a)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(b)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Committee  and 
of  the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(c)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  person  full  title  and  right 
to  all  of  the  funds,  property,  and  claims 
vested  in  the  Committee  or  the  trustees 
pursuant  thereto.  Any  person  to  whom 
funds,  property,  or  claims  have  been 
transferred  or  delivered,  pursuant  to  this 
section,  shall  be  subject  to  the  same 
obligation  imposed  upon  the  Committee 
and  upon  the  trustees. 

§  991 .81     Effect  of  Termination  or 
Amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
part  or  of  any  regulation  issued 
pursuant  to  this  part,  or  the  issuance  of 
any  amendment  to  either  thereof,  shall 
not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provisions  of  this 
part  or  any  regulation  issued  hereunder, 
or 

(b)  Release  or  extinguish  any  violation 
of  this  part  or  any  regulation  issued 
hereunder,  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary  or  any  other 
person  with  respect  to  any  such 
violation. 

§  991 .92    Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

§991.93    Additional  parties. 

After  the  effective  date  thereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  such  handler  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  part  at 
the  time  such  counterpart  is  delivered  to 
the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 

§  991 .94    Order  with  marketing  agreement. 

Each  signatory  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  Act, 
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Administrator.  Agricultural  Marketing 
Serx-ice. 

[FR  Doc.  03-19127  Filed  7-25-03;  8:45  am] 

BILLING  CODE  3410-02-P 


of  initial  allotment  base 
upon  actual  production 
GJurrent  season  for  which 
.  No  specific  regulatory 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-CE-23-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  208  and 
208B  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  Airworthiness  Directive  (AD) 
2002-22-17,  which  currently  requires 
you  to  repetitively  inspect  the  inboard 
forward  flap  bellcranks  for  cracks  and 
eventually  replace  these  bellcranks  on 
all  Cessna  Aircraft  Company  (Cessna) 
Models  208  and  208B  airplanes.  AD 
2002-22-17  resulted  from  Cessna  re- 
evaluating the  bellcrank  life  limit 
analysis  and  determining  that  the 
original  estimate  is  too  high.  Since  FAA 
issued  AD  2002-22-17,  Cessna  has 
designed  a  new  flap  bellcrank  with  a  life 
limit  of  40,000  landings  (instead  of 
7,000  landings).  This  proposed  AD 
would  retain  the  requirement  that  you 
repetitively  inspect  the  inboard  forward 
flap  bellcranks  for  cracks  and  eventually 
replace  these  bellcranks  and  would 
provide  the  option  of  installing  the  new 
design  flap  bellcrank  to  increase  the  life 
limits  and  terminate  the  repetitive 
inspections.  The  actions  specified  by 
this  proposed  AD  are  intended  to  detect, 
correct,  and  prevent  future  cracks  in  the 
bellcrank,  which  could  result  in  failure 
of  this  part.  Sucn  failure  could  lead  to 
damage  to  the  flap  system  and 
surrounding  structure  and  result  in 
reduced  or  loss  of  control  of  the 
airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  October  6,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regioneil 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-23-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 


between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-23-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Cessna  Aircraft  Company,  Product 
Support,  PO  Box  7706,  Wichita,  Kansas 
67277;  telephone:  (316)  517-5800; 
facsimile:  (316)  942-9006.  You  may  also 
view  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office 
ACO,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone:  316- 
946-^125;  facsimile:  816-946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the    . 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2002-CE-23-AD."  We  will  date 
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stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  Ten  cracked  bellcrank  incidents 
on  Cessna  Models  208  and  208B 
airplanes  caused  us  to  issue  AD  2002- 
22-17,  Amendment  39-12944  (67  FR 
68508,  November  12,  2002).  AD  2002- 
22-17  currently  requires  the  following 
on  Cessna  Models  208  and  208B 
airplanes: 

— Inspecting,  using  eddy  current 
inspection,  the  inboard  forward  flap 
bellcrank  for  cracks;  and 

— Replacing  the  inboard  forward  flap 
bellcrank. 

What  has  happened  since  AD  2002- 
22-1 7  to  initiate  this  proposed  action? 
Since  we  issued  AD  2002-22-17, 
Cessna  has  designed  a  new  flap 
bellcrank,  part  number  (P/N)  2622311- 
7,  with  a  life  limit  of  40,000  landings 
(instead  of  7,000  landings).  The  new 
flap  bellcrank  (P/N  2622311-7)  may  be 
substituted  for  the  older  flap  bellcranks, 
either  P/N  2622281-2,  2622281-12,  or 
2692001-2.  Installation  of  this  new  flap 
bellcrank  would  eliminate  the  need  for 
repetitive  inspections. 

Is  there -service  information  that 
applies  to  this  subject?  Cessna  has 
issued  the  following  service 
information: 


— Cessna  Caravan  Service  Bulletin  No.: 

CAB02-1,  dated  February  11,  2002; 
— Cessna  Caravan  Service  Bulletin  No.: 

CAB02-12,  Revision  1,  dated  Januarj' 

27,  2003;  and 
— Cessna  Caravan  Service  Kit  No.: 

SK208-148A,  dated  January  27,  2003. 

What  are  the  provisions  of  this  service 
information?  The  service  information 
includes  procedures  for: 
— Inspecting,  using  eddy  current 

methods,  the  inboard  forward  flap 

bellcrank  for  cracks;  and 
— Replacing  bellcranks. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Cessna  Models  208  and  208B 
airplanes  of  the  same  type  design; 
— The  installation  of  either  tlae  7,000 
landings  or  40,000  landings  life  limit 
bellcranks  addresses  the  unsafe 
condition; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 


— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  action  would 
revise  AD  2002-22-17  by  proposing  a 
new  AD  that  would: 

— Retain  the  requirements  of  AD  2002- 

22-17;  and 
— Provide  the  option  of  installing  the 

40,000  landings  life  limit  bellcranks. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  FAA  published  a  new  version  of 
14  CFR  part  39  (67  FR  47997,  July  22. 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  1,300  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection: 


Labor  cost 

Paris  cost 

Total  cost  per 
airplane 

Total  cost  on  US 
operators 

1  workhour  x  $60  per  hour  =  $60  

No  cost  for  parts 

$60 



$60  X  1  300  -  $78  000 

We  estimate  the  following  costs  to  2622281-2,  2622281-12,  2692001-2,  or      proposed  inspection  or  the  reduced  life 

accomplish  any  necessary  replacements      FAA-approved  equivalent  P/N)  that  limits: 

using  the  same  flap  bellcrank  (P/N  would  be  required  based  on  the 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  operators 

3  workhours  x  $60  per  hour  =  $180 

$1,793 

$180 +  $1,793  =  $1,973 

$1,973x1,300  =  $2,564,900 

We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
using  the  name  flap  bellcrank  (P/N 
2622311-7  2692001-2,  or  FAA- 


approved  equivalent  P/N)  that  would  be 
required  based  on  the  proposed 
inspection  or  the  reduced  life  limits.  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such 
replacement  with  the  new  flap 
bellcrank: 


Lalx>r  cost 

Parts  cost 

Total  cost  per  airplane 

3  workhours  x  $60  per 

$1,845 

hour  =  $180  

$180 +  $1,845  =  $2,025 

.   What  is  the  difference  between  the 
cost  impact  of  this  proposed  AD  and  the 
cost  impact  of  AD  2002-22-1 7?  AD 
2002-22-17  akeady  established  the  life 
limit  for  the  flap  bellcrank  (P/N 


2622281-2, 2622281-12,  2692001-2,  or 
FAA-approved  equivalent  P/N)  on  the 
affected  airplanes.  Therefore,  the 
replacement  is  already  required  through 
that  AD.  The  only  difference  in  the  cost 


impact  upon  the  public  of  this  proposed 
AD  and  AD  2002-22-17  is  the 
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additional  $52 
new  flap  bellcrank 

Regulatory  In^pact 

Would  this 


cost  difference  for  the 


govei  nment. 
thit 
lave 


various  entiti^^ 
proposed 
substantial 
the  relationship 
government  ai  d 
distribution  o 
responsibilities 
levels  of 
determined 
would  not  h 
under  ExecutiVe 

Would  this 
significant  ruh  ? 
the  reasons 
that  this 
"significant 
Executive 
"significant 
Regulatory 
FR  11034, 
promulgated, 
economic  im 


imposed  AD  impact 
?  The  regulations 
here  in  would  not  have  a 
diject  effect  on  the  States,  on 
between  the  national 
the  States,  or  on  the 
power  and 
among  the  various 

Therefore,  it  is 
this  proposed  rule 
federalism  implications 
Order  13132. 
jfroposed  AD  involve  a 
or  regulatory  action?  For 
dii  cussed  above,  I  certif\' 
propc  sed  action  (1)  is  not  a 
re  julatory  action"  under 
Ordir  12866;  (2)  is  not  a 

under  DOT 
Pol  icies  and  Procedures  (44 
February  26,  1979);  and  (3)  if 
ill  not  have  a  significant 
positive  or  negative. 


wu 


p  let. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2002-22- 
17,  Amendment  39-12944  (67  FR 
68508,  November  12,  2002),  and  by 
adding  a  new  AD  to  read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  2002- 
,         CE-23-AD;  Revises  AD  2002-22-17, 
Amendment  39-*****. 

(a)  What  airplanes  arc  affected  by  this  AD? 
Thi.s  AD  affects  Models  208  and  208B 
airplanes,  all  serial  numbers,  that  -ire 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect,  correct,  and  prevent  cracks  in  the 
bellcrank,  which  could  result  in  failure  of 
this  part.  Such  failure  could  lead  to  damage 
to  the  flap  system  and  surrounding  structure 
and  result  in  reduced  or  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Repetitive 
current   methdd 
t)ellcrank    (pai  I 
2622281-12 
equivalent 


Iri^pections:  Inspect,  using  eddy 

any   inboard   forward   flap 

number    (P/N)    2622281-2, 

?692001-2,   or  FAA-approved 

for  cracks. 


(P/r  I) 


(2)  Initial  Replacement. 
fonvard     flap 
2622281-12, 
equivalent  P/N 
(i)  the  same 
2,  2622281 
proved  eq  iivalent 
(li)  a  new 
FAA-, 


Replace  any  inboard 
bellcrank     (P/N     2622281-2, 
E692001-2.   or  FAA-approved 
with  either: 

flap  bellcrank  (P/N  2622281- 
-12,  2692001-2,  or  FAA-ap- 

P/N);  or 
bellcrank  (P/N  2622311-7  or 
appr()ved  equivalent  P/N). 


Initially  inspect  upon  the  accumulation  of 
4,000  landings  on  the  bellcrank  or  within 
the  next  250  landings  after  the  effective 
date  of  this  AD,  whichever  occurs  later.  Re- 
petitively inspect  thereafter  at  every  500 
landings  until  7,000  landings  are  accumu- 
lated at  which  time  you  must  replace  as  re- 
quired in  paragraphs  (d)(2)  and  (d)(3)  of 
this  AD. 


In  accordance  with  the  Inspection  Instructions 
of  Cessna  Caravan  Service  Bulletin  No.: 
CAB02-1,  dated  February  11,  2002,  and 
the  applicable  maintenance  manual. 


flaD 


(3)  Life  Limits 
(i)  The  life 
t)ellcranks 
12 

alent  P/N; 
in.spection ; 
4,000  lan( 
this  AD 
(ii)  The  life 
bellcranks 
proved 
ings.   No 
quired  on 


(Repetitive  Replacements): 

lijnit  for  the  inboard  forward  flap 

(P/N  2622281-2.  2622281- 

26920D1-2,  or  FAA-approved  equiv- 

is  7,000  landings.  Repetitive 

every  500  landings  begin  at 

tings  (see  paragraph  (d)(1)  of 

lihiit  for  the  inboard  forward  flap 
(P/N  2622311-7  or  FAA-ap- 
eduivalent  P/N)  Is  40,000  land- 
repetitive  inspections  are  re- 
hese  t)ellcranks. 


Must  be  replaced  prior  to  further  flight  if 
cracks  are  found.  If  cracks  are  not  found, 
initially  replace  at  whichever  occurs  later; 
upon  the  accumulation  of  7,000  landings  on 
the  bellcrank  or  within  the  next  75  landings 
after  the  effective  date  of  this  AD. 


For  flap  bellcrank  (P/N  2622281-2,  2622281- 
12,  2692001-2,  or  FAA-approved  equiva- 
lent P/N):  In  accordance  with  the  Inspection 
Instructions  of  Cessna  Caravan  Service 
Bulletin  No.:  CAB02-1,  dated  February  11, 
2002,  and  the  applicable  maintenance  man- 
ual. For  new  flap  bellcrank  (P/N  2622311-7 
or  FAA-approved  equivalent  P/N):  In  ac- 
cordance with  the  Accomplishment  Instruc- 
tions of  Cessna  Caravan  Service  Bulletin 
No.:  CAB02-12,  Revision  1,  dated  January 
27,  2003,  and  the  Accomplishment  Instruc- 
tions of  Cessna  Caravan  Service  Kit  No.: 
SK208-148A,  dated  January  27.  2003. 


Replace  at  the  applicable  referenced  life  lim- 
its. 


Use   the    service    information    referenced    in 
paragraph  (d)(2)  of  this  AD. 


Note  1:  Inboari  I 
N  2622281-2 


forward  flap  bellcranks  (P/ 
26^2281-12.  or  2692001-2) 


with  7,000  landings  or  more  do  not  have  to 


be  replaced  until  75  landings  after  the 
effective  date  of  this  AD. 
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Note  2:  The  compliance  times  of  this  AD 
are  presented  in  landings  instead  of  hours 
TIS.  If  the  number  of  landings  is  unknown, 
hours  time-in-service  (TIS)  may  be  used  by 
multiplying  the  number  of  hours  TIS  by  1.25. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Paul  Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  ACO,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone:  316-946- 
4125;  facsimile:  816-946-^407. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2002-22- 
17,  which  is  revised  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD' from 
Cessna  Aircraft  Company,  Product  Support, 
P.O.  Box  7706,  Wichita,  Kansas  67277; 
telephone:  (316)  517-5800;  facsimile:  (316) 
942-9006.  You  may  view  these  documents  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

(g)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  revises  AD 
2002-22-17,  Amendment  39-12944. 

Issued  in  Kansas  City,  Missouri,  on  July  21, 
2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-19059  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5398;  Airspace 
Docket  No.  03-AGL-09] 

Proposed  Revocation  of  Class  D 
Airspace;  Chicago,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
revoke  Class  D  airspace  at  Chicago,  IL. 
The  City  of  Chicago  has  permanently 
closed  Merrill  C  Meigs  Airport,  Chicago, 
IL,  and  therefore  there  is  no  longer  a 
requirement  for  the  existing  Class  D 
airspace.  This  action  would  revoke  the 
area  of  the  existing  controlled  airspace 
for  Merrill  C  Meigs  Airport,  Chicago,  IL. 

DATES:  Comments  must  be  received  on 
or  before  September  29,  2003. 


ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
Docket  Number  FAA-2003-i5398/ 
Airspace  Docket  No.  03-AGL-09,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dins.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
aijy  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conmiunications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  document  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
15 398/ Airspace  Docket  No.  03-AGL- 
09."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conmients  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 


submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://wv^w.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11 -2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  revoke 
Class  D  airspace  at  Chicago,  IL,  for 
Merrill  C  Meigs  Airport.  Controlled 
airspace  extending  upward  ft-om  the 
surface  of  the  earth  is  no  longer  needed 
to  contain  aircraft  executing  instrument 
approach  procedures.  Class  D  airspace 
areas  extending  upward  from  the 
surface  of  the  earth  are  published  in 
paragraph  5000  of  FAA  Order  7400. 9K 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  designations  listed  in 
this  document  would  be  removed 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 


44256 


Federal  Register / Vol.  68,  No.  144 /Monday.  July  28,  2003 / Proposed  Rules 


mini 


Regulatory  Ev 
impact  is  so 
routine  matterlthat 
traffic  procedt  r 
is  certified  tha: 
not  have  a  sigi 
on  a  substanti 
under  the  crit*ia 
Flexibility  Act 

List  of  Subjecti ;  in  14  CFR  Part  71 

Airspace,  Im  :orporation  by  reference, 
Navigation  (aii) 


iiluation  as  the  anticipated 
mal.  Since  this  is  a 
will  only  affect  air 
es  and  air  navigation,  it 
this  proposed  rule  will 
ificant  economic  impact 
number  of  small  entities 
pf  the  Regulatory 


The  Proposed 


). 
\niendment 


Accordingly 
authority  delej  at^ 
Aviation  Administration 
amend  14  CFR 


pursuant  to  the 
ed  to  me,  the  Federal 
proposes  to 
part  71  as  follows: 


PART  71— DE$IGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROJUTES;  AND  REPORTING 
POINTS 


l.Theauth 
continues  to 


oHty  citation  for  part  71 
re  id  as  follows: 


Authority:  49 
40120;  E.O.  108^ 
1963  Comp..  p 


.S.C.  106(g),  40103,  40113, 
24  FR  9565.  3  CFR,  1959- 


3  89. 


§71.1     [Amend^] 

2.  The  incorboration  by  reference  in 
14  CFR  71.1  oflthe  Federal  Aviation 

Order  7400.9K,  Airspace 
Designations  aid  Reporting  Points, 
dated  August  33,  2002,  and  effective 
September  16,  ^002,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace. 
AGL  IL  D    Chici  go,  IL  (Revoked) 


Chicago,  Merrill 
(Lat,  41°51'32" 
That  airspace 
surface  to  and  i 
within  a  3.8-mi 
Meigs  Airport 
the  Chicago,  IL, 
Chicago  Midway 
area.  This  Class  I 
during  the  specif 
established  in' 
Airmen.  The  e 
thereafter  be  pub 
Facility  Directory 


e>  c 


(  lass  I 


ffe:t 


Meigs  Airport.  IL 
N.,  long.  87''36'28' W.) 
e  ictending  upward  from  the 
ng  3.100  feet  MSL  and 
M radius  of  the  Merrill  C 
luding  that  airspace  within 
B  airspace  area  and  the 
Airport,  IL,  Class  C  airspace 
airspace  area  is  effective 
c  dates  and  times 
advance  by  a  Notice  to 
ive  date  and  time  will 
ished  in  the  Airport/ 


Issued  in  Des  Ifaines.  Illinois  on  July  9 
2003. 

Nancy  B.  Sheltov 

Manager,  Air  Tra  fi 

Region. 

[FR  Doc.  03-191^ 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-03-022] 
RIN  1625-AAOO 

Security  and  Safety  Zone;  Protection 
of  Large  Passenger  Vessels,  Portland, 
OR 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  order  to  maintain  an 
increased  maritime  security  posture,  the 
Coast  Guard  proposes  to  establish 
regulations  for  the  security  and  safety  of 
large  passenger  vessels  in  the  navigable 
waters  of  the  Portland,  OR  Captain  of 
the  Port  zone.  This  proposed  security 
and  safety  zone,  when  enforced  by  the 
Captain  of  the  Port  Portland,  will 
provide  for  the  regulation  of  vessel 
traffic  in  the  vicinity  of  large  passenger 
vessels  in  the  navigable  waters  of  the 
United  States. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  27,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  Marine  Safety  Office  Portland, 
6767  N.  Basin  Ave,  Portland,  OR  97217. 
Marine  Safety  Office  Portland  maintains 
the  public  docket  [CGDl 3-03-022]  for 
this  rulemaking.  Comments  and 
material  received  fi^om  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Portland  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
LT(jg]  Tad  Drozdowski,  c/o  Captain  of 
the  Port  Portland,  6767  N.  Basin  Ave, 
Portland.  OR  97217  at  503-240-9370. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDl 3-03-022), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  conmients 
and  related  materied  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 


to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Portland  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  separate  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Hostile  entities  continue  to  operate 
with  the  intent  to  harm  U.S.  National 
Security.  The  President  has  continued 
the  national  emergencies  he  declfu-ed 
following  the  September  11,  2001 
terrorist  attacks  (67  FR  58317,  Sept.  13, 
2002)  (continuing  national  emergency 
with  respect  to  terrorist  attacks),  (67  FR 
59447,  Sept.  20,  2002)  (continuing 
national  emergency  with  respect  to 
persons  who  commit,  threaten  to 
commit  or  support  terrorism).  The 
President  also  has  found  pursuant  to 
law,  including  the  Act  of  June  15,  1917, 
as  amended  August  9,  1950,  by  the 
Magnuson  Act  (50  U.S.C.  191  et  seq.), 
that  the  security  of  the  United  States  is 
and  continues  to  be  endangered 
following  the  attacks  (E.O.  13,273,  67  FR 
56215,  Sept.  3,  2002)  (security 
endangered  by  disturbances  in 
international  relations  of  U.S.  and  such 
disturbances  continue  to  endanger  such 
relations). 

The  ongoing  hostilities  in  Afghanistan 
and  Iraq  have  made  it  prudent  for  U.S. 
ports  and  waterways  to  be  on  a  higher 
state  of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide.  On  May  2, 
2003.  the  Captain  of  the  Port  Portland 
issued  a  temporary  final  rule  (TFR)  (68 
FR  23390,  CGD13-03-012,  33  CFR 
165.T13-006)  establishing  a  large 
passenger  vessel  security  and  safety 
zone,  which  expires  on  September  12, 
2003.  The  Coast  Guard,  through  this 
proposed  rule,  intends  to  continue  to 
assist  large  passenger  vessels  by 
establishing  a  permanent  seciu'ity  and 
safety  zone  that  when  enforced  by  the 
Captain  of  the  Port  would  exclude 
persons  and  vessels  from  the  immediate 
vicinity  of  all  large  passenger  vessels. 
Entry  into  this  zone  will  be  prohibited 
unless  authorized  by  the  Captain  of  the 
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Port  or  his  designee.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal, 
state,  or  local  agencies. 

Discussion  of  Proposed  Rule 

This  proposed  rule,  for  security  and 
safety  concerns,  would  control  vessel 
movement  in  a  regulated  area 
surrounding  large  passenger  vessels. 
The  Coast  Guard  received  one  comment 
regarding  the  scope  and  impact  of  the 
TFR.  Specifically,  the  commenter  noted 
that  it  would  be  difficult  for  the  average 
waterway  user  to  distinguish  a  large 
passenger  vessel  which  is  subject  to  the 
rule  from  vessels  of  similar  size  and 
design  that  are  not  subject  to  the  rule. 
We  have  considered  this  conunent  in 
adopting  the  proposed  rule. 

Tne  intent  of  the  proposed  rule  is  to 
protect  those  passenger  vessels  readily 
apparent  to  a  reasonable  waterway  user 
as  carrying  passengers  such  as  cruise 
ships,  ferries,  and  excursion  vessels. 
These  vessels  have  been  determined  to 
be  most  at  risk  from  possible  hostile 
activities.  Additionally,  the  master  of 
such  vessels.  Coast  Guard  or  the 
designated  official  patrol  must  provide 
verbal  notification  to  the  waterway  user 
if  they  are  in  the  vicinity  of  the 
exclusionary  zone.  This  would 
eliminate  confusion  for  waterway  users. 

The  other  idea  offered  by  the 
commenter  suggested  establishing 
national  standards  of  identifying  vessels 
around  which  security  zones  have  been 
established.  COTP  Portland  has  the 
authority  to  publish  and  enforce 
security  zones  solely  in  his  area  of 
responsibility.  The  Commandant  of  the 
Coast  Guard  has  authority  to  implement 
national  standards.  Therefore,  this 
proposal  will  be  forwarded  to  our 
headquarters  for  consideration. 
However,  the  need  to  enforce  this 
security  zone  in  the  COTP  Portland 
zone  is  important  and  carmot  be  delayed 
while  this  proposal  is  under 
consideration. 

This  proposed  rule  would  be  enforced 
from  time  to  time  by  the  Captain  of  the 
Port  Portland  for  such  time  as  he  deems 
necessary  to  prevent  damage  or  injury  to 
any  vessel  or  waterfront  facility,  to 
safeguard  ports,  harbors,  territories,  or 
waters  of  the  United  States  or  to  secure 
the  observance  of  the  rights  and 
obligations  of  the  United  States.  The 
Captain  of  the  Port  Portland  will  cause 
notice  of  the  activation  of  this  security 
and  safety  zone  to  be  made  by  all 
appropriate  means  to  effect  the  widest 
publicity  among  the  affected  segments 
of  the  public,  including  Marine  Safety 
Office  Portland's  internet  web  page 
located  at  http://www.uscg.mil/dl3/ 
units/ msoportland.  In  addition.  Marine 
Safety  Office  Portland  maintains  a 


telephone  line  that  is  staffed  24  hours  a 
day,  7  days  a  week.  The  public  can 
contact  Marine  Safety  Office  Puget 
Sound  at  (503)  240-9311  to  obtain 
information  concerning  enforcement  of 
this  rule.  For  the  purpose  of  this 
regulation,  a  large  passenger  vessel 
means  any  vessel  over  100  feet  in  length 
(33  meters)  carrying  passengers  for  hire 
including,  but  not  limited  to,  cruise 
ships,  auto  ferries,  passenger  ferries,  and 
excursion  vessels. 

All  vessels  within  500  yards  of  a  large 
passenger  vessel  shall  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course,  and  shall  proceed  as 
directed  by  the  official  patrol.  No  vessel, 
except  a  public  vessel  as  defined  in 
paragraph  (b),  is  allowed  within  100 
yards  of  a  large  passenger  vessel  that  is 
underway  or  at  anchor,  unless 
authorized  by  the  official  patrol  or  large 
passenger  vessel  master.  Vessels 
requesting  to  pass  within  100  yards  of 
a  large  passenger  vessel  that  is 
underway  or  at  anchor  shall  contact  the 
official  patrol  on  VHF-FM  channel  16 
or  13.  The  on-scene  official  patrol  or 
large  passenger  vessel  master  may 
permit  vessels  that  can  only  operate 
safely  in  a  navigable  channel  to  pass 
within  100  yards  of  a  large  passenger 
vessel  that  is  underway  or  at  anchor  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules. 
Similarly,  vessels  at  anchor  may  be 
permitted  to  remain  at  anchor  within 
100  yards  of  passing  large  passenger 
vessel.  Public  vessels  for  the  purpose  of 
this  proposed  rule  are  vessels  owned, 
chartered,  or  operated  by  the  United 
States,  or  by  a  State  or  political 
subdivision  thereof. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  requfre  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecesseiry. 

Although  this  proposed  rule  would 
restrict  access  to  the  regulated  area,  the 
effect  of  this  proposed  rule  will  not  be 
significant  because:  (i)  Individual  large 
passenger  vessel  security  and  safety 
zones  are  limited  in  size;  (ii)  the  official 


on-scene  patrol  or  large  passenger  vessel 
master  may  authorize  access  to  the  large 
passenger  vessel  security  and  safety 
zone;  (iii)  the  large  passenger  vessel 
security  and  safety  zone  for  any  given 
transiting  large  passenger  vessel  will 
effect  a  given  geographical  location  for 
a  limited  time;  (iv)  the  Coast  Guard  will 
make  notifications  via  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  operate 
near  or  anchor  in  the  vicinity  of  large 
passenger  vessels  in  the  navigable 
waters  of  the  United  States. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  (i)  individual 
large  passenger  vessel  security  and 
safety  zones  are  limited  in  size;  (ii)  the 
official  on-scene  patrol  or  large 
passenger  vessel  master  may  authorize 
access  to  the  large  passenger  vessel 
security  and  safety  zone;  (iii)  the  large 
passenger  vessel  security  and  safety 
zone  for  any  given  transiting  large 
passenger  vessel  will  effect  a  given 
geographical  location  for  a  limited  time; 
and  (iv)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

If  you  mink  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Faimes."!  Act  of  1996  (Pub.  L.  104-121). 
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Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Seifety 
Risks.  Tl^s  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  recognizes  the  rights 
of  Native  American  Tribes  under  the 
Stevens  Treaties.  Moreover,  the  Coast 
Guard  is  committed  to  working  with 
Tribal  Governments  to  implement  local 
policies  to  mitigate  tribal  concerns. 
Given  the  flexibility  of  this  proposed 
rule  to  accommodate  the  special  needs 
of  mariners  in  the  vicinity  of  large 
passenger  vessels  and  the  Coast  Guard's 
commitment  to  working  with  the  Tribes, 
we  have  determined  that  passenger 
vessel  security  and  fishing  rights 
protection  need  not  be  incompatible  and 
therefore  have  determined  that  this 
proposed  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
Nevertheless,  Indian  Tribes  that  have 
questions  concerning  the  provisions  of 
this  proposed  rule  or  options  for 
compliance  are  encouraged  to  contact 
the  point  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 


require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

The  Coast  Guard's  preliminary  review 
indicates  this  proposed  rule  is 
categorically  excluded  fi^om  further 
environmental  documentation  under 
figm-e  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1D. 
The  environmental  analysis  and 
Categorical  Exclusion  Determination 
will  be  prepared  and  be  available  in  the 
docket  for  inspection  and  copying 
where  indicated  under  ADDRESSES.  All 
standard  environmental  measures 
remain  in  effect. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  1 16  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.1318  to  read  as  follows: 

§165.1318    Security  and  Safety  Zone 
Regulations,  Large  Passenger  Vessel 
Protection,  Portland.  OR  Captain  ot  ttie  Port 
Zone  * 

(a)  Notice  of  enforcement  or 
suspension  of  enforcement. 

The  large  passenger  vessel  security 
and  safety  zone  established  by  this 
section  will  be  enforced  only  upon 
notice  by  the  Captain  of  the  Port 
Portland.  Captain  of  the  Port  Portland 
will  cause  notice  of  the  enforcement  of 
the  large  passenger  vessel  security  and 
safety  zone  to  be  made  by  all 
appropriate  means  to  effect  the  widest 
publicity  among  the  affected  segments 
of  the  public  including  publication  in 
the  Federal  Register  as  practicable,  in 
accordance  with  33  CFR  165.7(a).  Such 
means  of  notification  may  also  include 
but  are  not  limited  to.  Broadcast  Notice 
to  Mariners  or  Local  Notice  to  Mariners. 
The  Captain  of  the  Port  Portland  will 
issue  a  Broadcast  Notice  to  Mariners 
and  Local  Notice  to  Mariners  notifying 
the  public  when  enforcement  of  the 
large  passenger  vessel  security  and 
safety  zone  is  suspended. 

(b)  Definitions.  As  used  in  this 
section — 
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Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  States. 

Large  Passenger  Vessel  means  any 
vessel  over  100  feet  in  length  (33 
meters)  carrying  passengers  for  hire 
including,  but  not  limited  to,  cruise 
ships,  auto  ferries,  passenger  ferries,  and 
excxarsion  vessels. 

Large  Passenger  Vessel  Security  and 
Safety  Zone  is  a  regulated  area  of  water, 
established  by  this  section,  surroimding 
large  passenger  vessels  for  a  500-yard 
radius  that  is  necessary  to  provide  for 
the  security  and  safety  of  these  vessels. 

Navigable  waters  of  the  United  States 
means  those  waters  defined  as  such  in 
33  CFR  part  2. 

Navigation  Rules  means  the 
Navigation  Rules,  International-Inland. 

Official  Patrol  means  those  persons 
designated  by  the  Captain  of  the  Port  to 
monitor  a  large  passenger  vessel 
security  and  safety  zone,  permit  entry 
into  the  zone,  give  legally  enforceable 
orders  to  persons  or  vessels  within  the 
zone  and  take  other  actions  authorized 
by  the  Captain  of  the  Port.  Persons 
authorized  as  Federal  Law  Enforcement 
Officers  to  enforce  this  section  will  be 
designated  as  the  Official  Patrol. 

Public  vessel  means  vessels  owned, 
chartered,  or  operated  by  the  United 
States,  or  by  a  State  or  political 
subdivision  thereof. 

Oregon  Law  Enforcement  Officer 
means  any  Oregon  Peace  Officer  as 
defined  in  Oregon  Revised  Statutes 
section  161.015. 

Washington  Law  Enforcement  Officer 
means  any  General  Authority 
Washington  Peace  Officer,  Limited 
Authority  Washington  Peace  Officer,  or 
Specially  Commissioned  Washington 
Peace  Officer  as  defined  in  Revised 
Code  of  Washington  section  10.93.020. 

(c)  Security  and  safety  zone.  There  is 
established  a  large  passenger  vessel 
security  and  safety  zone  extending  for  a 
500-yard  radius  around  all  large 
passenger  vessels  in  the  navigable 
waters  of  the  United  States,  in  Portland, 
OR  starting  at  the  Columbia  River  Bar 
"C"  buoy  and  extending  eastward  on 
the  Columbia  River  to  Kennewick,  WA 
and  upriver  through  Lewiston,  ID  on  the 
Snake  River. 

(d)  Compliance.  The  large  passenger 
vessel  security  and  safety  zone 
established  by  this  section  remains  in 
effect  around  large  passenger  vessels  at 
all  times,  whether  the  large  passenger 
vessel  is  underway,  anchored,  or 
moored.  Upon  notice  of  enforcement  by 
the  Captain  of  the  Port  Portland,  the 


Coast  Guard  will  enforce  the  large 
passenger  vessel  security  and  safety 
zone  in  accordance  with  rules  set  out  in 
this  section.  Upon  notice  of  suspension 
of  enforcement  by  the  Captain  of  the 
Port  Portland,  all  persons  and  vessels 
are  authorized  to  enter,  transit,  and  exit 
the  large  passenger  vessel  security  and 
safety  zone,  consistent  with  the 
Navigation  Rules. 

(e)  Navigation  Rules.  The  Navigation 
Rules  shall  apply  at  all  times  within  a 
large  passenger  vessel  security  and 
safety  zone. 

(f)  Restrictions  based  on  distance  from 
large  passenger  vessel.  When  within  a 
large  passenger  vessel  security  and 
safety  zone,  all  vessels  shall  operate  at 
the  minimum  speed  necessary  to 
maintain  a  safe  course  and  shall  proceed 
as  directed  by  the  on-scene  official 
patrol  or  Icu^ge  passenger  vessel  master. 
No  vessel  or  person  is  allowed  within 
100  yards  of  a  large  passenger  vessel 
that  is  underway  or  at  anchor,  unless 
authorized  by  the  on-scene  official 
patrol  or  large  passenger  vessel  master. 

(g)  Requesting  authorization  to 
operate  within  100  yards  of  large 
passenger  vessel.  To  request 
authorization  to  operate  within  100 
yards  of  a  large  passenger  vessel  that  is 
underway  or  at  anchor,  contact  the  on- 
scene  official  patrol  or  large  passenger 
vessel  master  on  VHF-FM  channel  16  or 
13. 

(h)  Maneuver-restricted  vessels.  When 
conditions  permit,  the  on-scene  official 
patrol  or  large  passenger  vessel  master 
should: 

(1)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  a  large  passenger  vessel  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules; 
and 

(2)  Permit  commercial  vessels 
anchored  in  a  designated  anchorage  area 
to  remain  at  anchor  within  100  yards  of 
a  passing  large  passenger  vessel;  and 

(3)  Permit  vessels  that  must  transit  via 
a  navigable  channel  or  waterway  to  pass 
within  100  yards  of  an  anchored  large 
passenger  vessel. 

(i)  Stationary  vessels.  When  a  large 
passenger  vessel  approaches  within  100 
yards  of  any  vessel  that  is  moored  or 
anchored,  the  stationary  vessel  must 
stay  moored  or  anchored  while  it 
remains  with  in  the  large  passenger 
vessel's  security  and  safety  zone  unless 
it  is  either  ordered  by,  or  given 
permission  by  the  Captain  of  the  Port 
Portland,  his  designated  representative 
or  the  on-scene  official  patrol  to  do 
otherwise. 

(j)  Exemption.  Public  vessels  as 
defined  in  paragraph  (b)  of  this  section 


are  exempt  from  complying  with 
paragraphs  (c),  (d),  (f),  (g).  (h),  and  (i),' 
of  this  section. 

(k)  Enforcement.  Any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
may  enforce  the  rules  in  this  section.  In 
the  navigable  waters  of  the  United 
States  to  which  this  section  applies, 
when  immediate  action  is  required  and 
representatives  of  the  Coast  Guard  are 
not  present  or  not  present  in  sufficient 
force  to  provide  effective  enforcement  of 
this  section  in  the  vicinity  of  a  large 
passenger  vessel,  any  Federal  Law 
Enforcement  Officer,  Oregon  Law 
Enforcement  Officer  or  Washington  Law 
Enforcement  Officer  may  enforce  the 
rules  contained  in  this  section  piu-suant 
to  33  CFR  6.04-11.  In  addition,  the 
Captain  of  the  Port  may  be  assisted  by 
other  federal,  state  or  local  agencies  in 
enforcing  this  section. 

(1)  Waiver  The  Captain  of  the  Port 
Portland  may  waive  any  of  the 
requirements  of  this  section  for  any 
vessel  or  class  of  vessels  upon  finding 
that  a  vessel  or  class  of  vessels, 
operational  conditions,  or  other 
circumstances  are  such  that  application 
of  this  section  is  unnecessary  or 
impractical  for  the  purpose  of  port 
security,  safety  or  enviroimiental  safety. 

Dated:  July  15.  2003. 

Paul  D.  Jewell, 

Captain,  Coast  Guard,  Captain  of  the  Port. 
Portland.  Oregon. 

|FR  Doc.  03-19145  Filed  7-25-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7534-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  for  partial 

deletion  of  the  Rocky  Mountain  Arsenal 

National  Priorities  List  Site  from  the 

National  Priorities  List;  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  aimounces  its 
intent  to  delete  the  Selected  Perimeter 
,\rea  (SPA),  encompassing  4.930  acres, 
of  the  Rocky  Mountain  Arsenal  National 
Priorities  List  Site  (RMA/NPL  Site)  On- 
Post  Operable  Unit  (OU)  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
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Appendix  B  « F  40  CFR  part  300,  which 
is  the  Nationa  Oil  and  Hazardous 
Substances  Pc  llution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  se  ction  105  of  the 
Comprehensi'  e  Environmental 
Response,  Coi  npensation,  and  Liability 
Act  (CERCLA 

EPA  bases  i  s  proposal  to  delete  the 
SPA  of  the  RMA/NfPL  Site  on  the 
determination  by  EPA  and  the  State  of 
Colorado,  through  the  Colorado 
Department  o  Public  Health  and 
Environment  CDPHE),  that  all 
appropriate  ac  tions  under  CERCLA  have 
been  implemented  to  protect  human 
health,  welfarj  and  the  environment 
and  that  no  fu  rther  response  action  by 
responsible  pjrties  is  appropriate. 

This  partial  deletion  pertains  to  the 
surface  (soil,  surface  water,  sediment), 
structures,  an(  I  groundwater  media  of 
the  Selected  P  erimeter  Area  of  the  On- 
Post  OU  of  thf  RNL\/NPL  Site.  The 
Surface  Deleti  jn  Area  of  the  On-Post 
OU  RMA/NPL  Site,  composed  of  the 
surface  and  sti  uctnres  media  only 
within  an  add  tional  123  acres,  also  is 
being  propose  i  as  a  separate  partial 
deletion  during  the  same  public 
comment  peri  )d.  The  rest  of  the  On-Post 
OU  and  the  O:  f-Post  OU  will  remain  on 
the  NPL  and  rusponse  activities  will 
continue  at  thi  )se  OUs. 
DATES:  Commi  mts  concerning  this 
proposed  part  al  deletion  may  be 
submitted  on  or  before  August  26,  2003. 
ADDRESSES:  C(  mments  may  be  mailed 
to:  Catherine  I  oberts.  Community 
Involvement  Coordinator  (80C),  U.S. 
EPA,  Region  8  999  18th  Street,  Suite 
300,  Denver,  C  olorado.  80202-2466,  1- 
800-227-8917  or  (303)  312-6025. 

Compreheni  ive  information  on  the 
RMA/PJPL  Sit< ,  as  well  as  information 
specific  to  this  proposed  partial 
deletion,  is  avi  lilable  through  EPA's 
Region  8  Supe  rfund  Records  Center  in 
Denver,  Colon  do.  Documents  are 
available  for  v  ewing  by  appointment 
from  8  a.m.  to  t  p.m.,  Monday  through 
Friday  excluding  holidays,  by  calling 
(303)  312-647  I.  The  Administrative 
Record  for  the  RMA/NPL  Site  and  the 
Deletion  Dock  (t  for  this  partial  deletion 
are  maintainec  at  the  Joint 
Administrativ(  >  Records  Document 
Facility,  Rock]  Mountain  Arsenal, 
Building  129,  ioom  2024,  Commerce 
City,  Colorado  80022-1748,  (303)  289- 
0362.  Docume  its  are  available  for 
viewing  from    2  p.m.  to  4  p.m.,  Monday 
through  Frida] ,  or  by  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Williamfc.  Remedial  Project 
Manager  (8EPF^-F),  U.S.  EPA,  Region  8. 
999  18th  Stree  ,  Suite  300,  Denver 
Colorado,  802(  2-2466.  (303)  312-6660. 


SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Partial  Site  Deletion    ^ 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  8  announces  its  intent  to 
delete  the  Selected  Perimeter  Area 
(SPA)  of  the  Rocky  Mountain  Arsenal/ 
National  Priorities  List  (RMA/NPL)  Site, 
Commerce  City,  Colorado,  from  the 
National  Priorities  List  (NPL)  and 
requests  comment  on  this  proposed 
action.  The  NPL  constitutes  Appendix  B 
of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  which  EPA 
promulgated  pursuant  to  Section  105  of 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9605.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  (Fund).  This  partial  deletion 
of  the  Site  is  proposed  in  accordance 
with  40  CFR  300.425(e)  and  Notice  of 
Policy  Change:  Partial  Deletion  of  Sites 
Listed  on  the  National  Priorities  List  (60 
FR  55466  (Nov.  1, 1995)).  As  described 
in  40  CFR  300.425(e)(3),  portions  of  a 
site  deleted  from  the  NPL  remain 
eligible  for  further  remedial  actions  if 
warranted  by  future  conditions. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
of  the  RMA/NPL  Site  for  thirty  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  that  EPA  is  using  for  this 
proposed  partial  deletion.  Section  IV 
discusses  the  Selected  Perimeter  Area  of 
the  RMA/NPL  Site  and  explains  how  it 
meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  fi-om  the  NPL. 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  section 
300.425(e),  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

Section  300.425(e)(l)(i).  Responsible 
parties  or  other  persons  have 


implemented  all  appropriate  response 
actions  required;  or 

Section  300.425(e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  remedial  measures  is   ' 
not  appropriate. 

A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  for  portions  not  deleted  from 
the  NPL.  In  addition,  deletion  of  a 
portion  of  a  site  from  the  NPL  does  not 
affect  the  liability  of  responsible  parties 
or  impede  agency  efforts  to  recover  costs 
associated  with  response  efforts.  The 
U.S.  Army  and  Shell  Oil  Company  will 
be  responsible  for  all  future  remedial 
actions  required  at  the  area  deleted  if 
future  site  conditions  warrant  such 
actions. 

III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  Section 
300.425(e)  of  the  NCP  has  been  met, 
EPA  may  formally  begin  deletion 
procedures.  The  following  procedures 
were  used  for  this  proposed  deletion  of 
the  SPA  of  the  RMA/NPL  Site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Colorado,  through  the 
CDPHE,  has  concurred  with  publication 
of  this  notice  of  intent  for  partial 
deletion. 

(3)  Concurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
local  notice  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal.  State, 
and  local  officials,  and  other  interested 
parties.  These  notices  announce  a  thirty 
(30)  day  public  comment  period  on  the 
deletion  package,  which  ends  on  August 
26,  2003,  based  upon  publication  of  this 
notice  in  the  Federal  Register  and  a 
local  newspaper  of  record. 

(4)  EPA  nas  made  all  relevant 
documents  available  at  the  information 
repositories  listed  previously  for  public 
inspection  and  copying. 

Upon  completion  of  the  thirty 
calendar  day  public  comment  period, 
EPA  Region  8  will  evaluate  each 
significant  comment  and  any  significant 
new  data  received  before  issuing  a  final 
decision  concerning  the  proposed 
partial  deletion.  EPA  will  prepare  a 
responsiveness  summary  for  each 
significant  comment  and  any  significant 
new  data  received  during  the  public 
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comment  period  and  will  address 
concerns  presented  in  such  comments 
and  data.  The  responsiveness  simimary 
will  be  made  available  to  the  public  at 
the  EPA  Region  8  office  and  the 
information  repository  listed  above  and 
will  be  included  in  the  final  deletion 
package.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  8  to 
obtain  a  copy  of  the  responsiveness 
summary.  If,  after  review  of  all  such 
comments  and  data,  EPA  determines 
that  the  partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  of  the  Selected 
Perimeter  Area  of  the  RMA/NPL  Site 
does  not  actually  occur  until  a  final 
notice  of  partial  deletion  is  published  in 
the  Federal  Register.  A  copy  of  the  final 
partial  deletion  package  will  be  placed 
at  the  EPA  Region  8  office  and  the 
information  repository  listed  above  after 
a  final  document  has  been  published  in 
the  Federal  Register. 

IV.  Basis  for  Intended  Partial  Deletion 

The  following  information  provides 
EPA's  rationale  for  deletion  of  the  SPA 
of  the  RMA/NPL  Site  from  the  NPL  and 
EPA's  finding  that  the  proposed  final 
deletion  satisfies  40  CFR  300.425(e) 
requirements: 

RMA/NPL  Site  Background 

The  Rocky  Mountain  Arsenal  was 
established  in  1942  by  the  U.S.  Army, 
and  was  used  to  manufacture  chemical 
warfare  agents  and  incendiary 
munitions  for  use  in  World  War  II.  Prior 
to  this,  the  area  was  largely 
undeveloped  ranch  and  farmland. 
Following  the  war  and  through  the  early 
1980s,  the  facilities  continued  to  be 
used  by  the  Army.  Beginning  in  1946, 
some  facilities  were  leased  to  private 
companies  to  manufacture  industrial 
and  agricultiiral  chemicals.  Shell  Oil 
Company,  the  principal  lessee, 
primarily  manufactured  pesticides  from 
1952  to  1982.  After  1982,  the  only 
activities  at  the  Arsenal  involved 
remediation. 

Complaints  of  groundwater  pollution 
north  of  the  RMA/NPL  Site  began  to 
surface  in  1954.  Common  industrial  and 
waste  disposal  practices  used  during 
these  years  resulted  in  contamination  of 
structures,  soil,  surface  water,  and 
groundwater.  As  a  result  of  this 
contamination,  the  RMA  was  proposed 
for  inclusion  on  the  NPL  on  October  15, 
1984.  The  listing  of  RMA  on  the  NPL, 
excluding  Basin  F,  was  finalized  on  July 
22,  1987.  Basin  F  was  added  to  the 
RMA/NPL  Site  listing  on  March  13, 
1989.  On  February  17,  1989.  an 
interagency  agreement — referred  to  as  a 
Federal  Facility  Agreement  (FFA) — 


formalizing  the  process  framework  for 
selection  and  implementation  of 
cleanup  remedies  at  the  RMA/NPL  Site, 
became  effective.  The  FFA  was  signed 
by  the  Army.  ShelMDil  Company,  EPA, 
U.S.  Department  of  the  Interior,  U.S. 
Department  of  Justice,  and  the  Agency 
for  Toxic  Substances  and  Disease 
Registry. 

Prior  to  the  selection  of  remedial 
alternatives,  a  remedial  investigation/ 
endangerment  assessment/feasibility 
study  (RI/EA/FS)  was  conducted  for  the 
On-Post  OU  to  provide  information  on 
the  type  and  extent  of  contamination, 
human  and  ecological  risks,  and 
feasibility  of  remedial  actions  suitable 
for  application  at  RMA.  The  remedial 
investigation  (RI)  completed  in  January 
1992  studied  each  of  the  five 
environmental  media  at  the  RMA/NPL 
Site,  including  soils,  water,  structiu-es, 
air,  and  biota.  The  feasibility  study  (FS) 
was  finalized  in  October  1995,  and  a 
proposed  remedial  action  plan  was 
prepared  and  presented  to  the  public  in 
October  1995. 

On  June  11,  1996,  the  Army,  EPA,  and 
the  State  of  Colorado  signed  the  Record 
of  Decision  (ROD)  for  the  On-Post 
Operable  Unit.  The  ROD,  which 
formally  establishes  the  cleanup 
approach  to  be  taken  for  the  On-Post 
OU,  specified  the  remedial  actions  to  be 
implemented  for  soil,  structures,  and 
groundwater  for  the  On-Post  OU  of 
RMA. 

The  On-Post  OU  of  the  RMA/NPL  Site 
[see  map,  RMA  Selected  Perimeter  Area) 
encompasses  25.5  square  miles  in 
southern  Adams  County,  Colorado, 
approximately  8  miles  northeast  of 
dowmtown  Denver. 

Selected  Perimeter  Area  of  the  On-Post 
OU 

The  SPA  is  an  area  of  approximately 
4,930  acres  {.7.7  square  miles)  on  the 
perimeter  of  RMA.  The  proposed 
deletion  of  the  SPA  includes  the 
surface,  structures,  and  groundwater 
media  of  portions  of  Sections  1,  2,  3,  4, 
10,  19,  20,  22.  27,  28,  29,  32.  and  33; 
and  all  of  Sections  5,  7,  8.  11.  and  12 
[see  map). 

A  remedial  investigation  (RI)  for  the 
On-Post  OU  completed  in  January  1992 
studied  each  of  the  environmental 
media  at  the  RMA/NPL  Site  including 
soil,  sediment,  structures,  water,  air, 
and  biota.  Based  upon  evidence 
gathered  during  the  RI,  areas  with 
similar  soil  contamination  were 
combined  into  individual  projects.  This 
resulted  tn  foiu-  separate  soil  cleanup 
projects  within  the  SPA.  These  include 
the  Toxic  Storage  Yards  project  located 
in  the  southeastern  area  of  the  SPA;  the 
Miscellaneous  Southern  Tier  Soil 


project  located  in  the  south-central 
portion  of  the  SPA  near  the  south  lakes; 
the  Existing  (Sanitary)  Landfill — Sectfon 
4  project  located  in  the  southwestern 
portion  of  the  SPA;  and  the  Burial 
Trenches — Part  I  project  located  in  the 
southwestern  portion  of  the  SPA  and 
east  of  the  Sanitarj'  Landfill  project. 

The  Toxic  Storage  Yards  project 
incorporated  three  contamination  areas, 
one  located  within  the  SPA,  considered 
to  potentially  contain  chemical  warfare 
agent  based  on  use  histories  and 
detections  of  agent  breakdown  products. 
The  Miscellaneous  Southern  Tier  Soil 
project  included  eight  contamination 
areas,  four  located  within  the  SPA, 
contaminated  with  pesticides  (aldrin 
and  dieldrin),  and  heavy  metals.  The 
Existing  (Sanitary)  Landfill  project 
incorporated  five  contamination  areas, 
all  within  the  SPA,  which  contained 
trash  and  debris,  asbestos-containing 
material,  and  drums  with  high 
concentrations  of  styrene.  The  Burial 
Trenches — Part  I  project  included  35 
contamination  areas,  five  within  the 
SPA,  considered  to  potentially  contain 
ordnance  or  explosives,  unexploded 
ordnance,  and  munition  debris  as  well 
as  general  construction-related  debris 
and  trash. 

A  structures  survey  identified 
seventeen  structures,  within  the  SPA. 
Foiu-  of  these  structures  have  no  history 
of  contamination  and  were  designated 
to  be  retained  for  future  use.  The 
contaminants  identified  within  the 
other  thirteen  structures  include 
asbestos,  polychlorinated  biphenyls 
(PCBs),  pesticides,  herbicides  and  heavy 
metals. 

Two  groundwater  plumes  below  the 
western  portion  of  the  SPA  contain  1,1- 
dichloroethylene.  1.1,1-trichloroethane, 
and  TCE  but  are  not  attributable  to  the 
RMA/NPL  Site.  Because  the 
groundwater  does  not  meet  drinking 
water  standards,  the  Klein  Water 
Treatment  Facility — built  in  1989,  prior 
to  completion  of  the  RI — treats  the 
groiindwater  contamination  that  is  now 
known  to  originate  from  non-RMA/NPL 
sources. 

The  frondale  Containment  System 
(ICS)  was  constructed  during 
development  of  the  RI/FS  as  an  interim 
response  action  (IRA).  The  ICS  was 
mostly  located  on  the  SPA  and  installed 
to  extract  and  treat  groundwater 
emanating  from  the  Rail  Yard — which  is 
primarily  contaminated  with 
dibromochloropropane,  and  the  Motor 
Pool — which  is  primarily  contaminated 
with  trichloroethylene.  Both  of  these 
areas  in  the  RMA/NPL  Site  are  in  close 
proximity  to  the  SPA.  Two  additional 
groundwater  plimies  were  identified 
beneath  the  northwest  portion  of  the 
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SPA  along  the  Colorado  Highway  2 
border.  These  Dlumes  originate  in  the 
South  Plants  ri  lanufacturing  area — 
which  is  primi  irily  contaminated  with 
benzene,  chloi  oform,  carbon 
tetrachloride,  i  ind  trichloroethylene;  and 
the  historic  ba  ;ins  located  in  the 
northwest  arej  of  the  RMA/NPL  Site — 
which  is  primiirily  contaminated  with 
dieldrin,  chloi  oform,  and  DIMP  (a 
byproduct  of  r  erve  agent  production). 

A  feasibility  study  (FS)  was  finalized 
in  October  19?  5.  and  a  proposed  plan 
prepared  and  |  iresented  to  the  public  in 
October  1995.  Dn  June  11,  1996,  the  On- 
Post  Record  of  Decision  (ROD)  was 
signed  by  the  ,  U-my,  EPA,  and  the  State 
of  Colorado.  T  \e  ROD  required  the 
excavatiin  an(  consolidation  of  soil 
presenting  a  ri  jk  to  human  health,  as 
well  as  munifi  m  debris,  in  a  state-of- 
the-art  hazard(  us  waste  landfill  to  be 
built  within  th ;  On-Post  OU;  and 
excavation  of  c  ebris  and  soil  presenting 
a  risk  to  biota  <  nd  placement  of  those 
soils  in  the  Ba;  in  A  consolidation  area 
which  is  locatf  d  in  the  central  portion 
of  the  RMA/N]  L  Site.  The  excavated 
human  health  ;xceedence  areas  were 
backfdled  wit}  on-post  borrow  material 
and  revegetatei  1.  Unexploded  ordnance 
was  to  be  trans  sorted  off-site  for 
detonation  or  c  ther  demilit^ization 
process,  unless  the  unexploded 
ordnance  was  i  instable  and  must  be 
detonated  on-s  te. 

The  remedy  or  structures  included 
the  demolition  of  thirteen  of  the 
seventeen  strui  tures  identified  in  the 
SPA.  Four  of  tl  e  seventeen  structures 
had  no  contam  ination  history  and  were 
not  identified^ lor  demolition  by  the 
ROD. 

The  selected  groundwater  remedy 
consisted  of  co  itinued  operation  of  the 
groundwater  trjatment  systems, 
including  the  I  liS  to  treat  the  Motor  Pool 
and  Rail  Yard   ilumes  and  the 
Northwest  Bou  ndary  Containment 
System  to  treat  the  South  Plants  plumes. 
Additionally,  \^ells  which  had  the 
potential  to  pn  vide  a  cross- 
pathway  from  the 
jpper  groundwater 
aquifer  to  the  c  eeper,  confined  aquifer 
were  to  be  clos  ?d.  The  ROD  also 
required  contii  ued  use  restrictions  for 
the  property. 

Community  In\  olvement 

Since  1988, 
involved  with 
made  extensiv( 
public  is  kept 
the  cleanup  program 
sheets  about  to  jics 
historical  infortnation 
remediation 
made  available 


contamination 
contaminated 


<  ach  of  the  parties 
he  Arsenal  cleanup  has 
efforts  to  ensure  that  the 
i  iformed  on  all  aspects  of 
More  than  100  fact 
ranging  from 
to  site 
been  developed  and 
to  the  public.  Following 


hai^e 


the  release  and  distribution  of  the  draft 
Detailed  Analysis  of  Alternatives  report 
(a  second  phase  of  the  FS),  the  Army 
held  an  open  house  for  about  1 ,000 
community  member*  The  open  house 
provided  opportunity  for  individual 
discussion  and  understanding  of  the 
various  technologies  being  evaluated  for 
cleanup  of  the  RMA/NPL  Site. 

The  Proposed  Plan  for  the  On-Post 
OU  was  released  for  public  review  on 
October  16,  1995.  On  November  18, 
1995,  a  public  meeting  was  held, 
attended  by  approximately  50  members 
of  the  public,  to  obtain  public  comment 
of  the  Proposed  Plan.  As  a  result  of 
requests  at  this  meeting,  the  period  for 
submitting  written  comments  on  the 
plan  was  extended  one  month, 
concluding  on  January  19,  1996. 
Minimal  comments  were  received  on 
the  alternatives  presented  for  the 
projects  in  the  SPA  of  the  On-^ost  OU. 
Specifically,  the  comments  requested 
that  excavation  of  the  western  tier 
landfills  be  "complete,"  that  the  health 
and  safety  of  nearby  communities  be 
protected  from  air  emissions  during 
excavation  and  demolition  activities, 
that  additional  treatment  capabilities  or 
modification  of  the  existing  water 
treatment  systems  be  considered,  and 
that  potential  dioxin  contamination  of 
the  entire  RMA/NPL  Site  be  evaluated. 

The  designs  for  the  Miscellaneous 
Structures,  Confined  Flow  System  Well 
Closure,  and  each  of  the  soil  projects 
were  provided  to  the  public  for  a  thirty 
calendar  day  review  and  comment 
period  at  both  the  30  percent  and  95 
percent  design  completion  stages 
(twelve  separate  public  comment 
periods).  Each  design  was  also 
presented  at  the  monthly  meeting  of  the 
RMA  Restoration  Advisory  Board, 
composed  of  conununity  stakeholders, 
regulatory  agencies,  the  Army,  Shell  Oil 
Company,  and  the  USFWS.  No 
comments  regarding  the  excavation/ 
demolition  approach  or  the  proposed 
health  and  safety  controls  for  each 
project  were  received. 

Upon  completion  of  the  thirty 
calendar  day  public  comment  period  for 
this  NOIDp,  EPA  Region  8  in 
consultation  with  the  State  and  the 
Array,  will  evaluate  each  comment  and 
any  significant  new  data  received  before 
issuing  a  final  decision  concerning  the 
proposed  partial  deletion. 

Current  Status 

The  Toxic  Storage  Yards  Soil  project, 
completed  in  2000,  consisted  oi  three 
separate  cleanup  areas  including  one  in 
the  SPA.  A  total  of  4,400  bank  cubic 
yards  (bey)  of  soils  presenting  a  risk  to 
human  health  was  removed  from  this 
SPA  area  and  disposed  in  the  on-site 


hazardous  waste  landfill.  Chemical 
agent  screening  was  conducted  during 
the  soil  excavation  and  soil  ripping 
activities  and  three  groundwater 
monitoring  wells  were  closed.  The 
Miscellaneous  Southern  Tier  Soil 
project,  completed  in  2000,  remediated 
eight  areas  including  three  in  the  SPA. 
A  total  of  12,649  bey  of  soil  presenting 
a  risk  to  human  health  and  8  bey  of 
debris  were  excavated  from  the  three 
areas  within  the  SPA  and  disposed  in 
the  hazardous  waste  landfill.  Another 
3,325  bey  of  soil  presenting  a  risk  to 
biota  was  disposed  in  Basin  A.  This 
project  also  included  the  demolition  of 
one  structure,  Building  863,  which  was 
also  disposed  in  Basin  A. 

The  Existing  (Sanitary)  Landfill — 
Section  4  project,  completed  in  2000, 
consisted  of  five  separate  areas  which 
are  all  in  the  SPA.  A  small  amount  of 
asbestos  containing  material  and  11,975 
bey  of  soil  presenting  a  human  health 
risk  was  disposed  in  the  hazardous 
waste  landfill.  A  total  of  40,260  bey  of 
trash  and  debris  was  disposed  in  Basin 
A.  Ten  intact  drums  containing  high 
concentrations  of  styrene  were  sent  to 
an  offsite  facility  for  disposal  in 
accordance  with  hazardous  waste 
regulatory  requirements.  The  Burial 
Trenches  Soil  Remediation  project, 
completed  in  2002,  remediated  thirty- 
five  areas  including  five  in  Section  4  of 
the  SPA.  All  soil  presenting  a  risk  to 
human  health,  munition  debris  and 
related  soil,  and  asbestos  containing 
material  was  disposed  in  the  on-site 
hazardous  waste  landfill.  All  other 
material  with  lesser  degtees  of 
contamination,  e.g.,  asphalt  pavement, 
general  construction  debris  and  trash, 
was  disposed  in  the  Basin  A 
consolidation  area. 

Demolition  and  removal  of  nine  of  the 
thirteen  structures  slated  for  removal 
was  completed  as  part  of  the 
Miscellaneous  RMA  Structure 
Demolition  and  Removal — Phase  I 
project  completed  in  2002.  This  project 
consisted  of  the  demolition  of  the 
structures  and  foundations;  removal  and 
disposal  of  structures  and  foundations, 
substations,  debris  piles,  roads  and 
parking  areas;  removal  and  disposal  or 
recycling  of  underground  storage  tanks, 
structural  .steel  and  other  metal 
components;  backfilling  and  grading; 
and  revegetation  of  the  excavated  areas. 
Of  the  four  remaining  structures,  one 
was  demolished  as  part  of  the 
Miscellaneous  Southern  Tier  Soil 
project,  two  had  been  demolished  prior 
to  remedial  action,  and  one  structure 
has  been  retained  for  continued 
operations  of  the  RMA/NPL  Site. 

The  Northwest  Boundary 
Containment  System  will  continue  to 
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operate  long-term  to  prevent  migration 
of  groundwater  plumes  offsite. 
However,  monitoring  of  the 
groundwater  below  the  SPA  indicates 
that  contamination  in  the  groundwater 
has  been  below  all  regulatory  standards 
since  1993.  The  ICS  extraction  wells 
have  met  the  ROD  shut-off  criteria  and 
were  shut  down  on  October  1,  1997. 
Extraction  wells  for  the  Motor  Pool  IRA 
also  met  shut-off  criteria  in  March  1998; 
therefore,  the  ICS  facility  was 
demolished  and  removed  as  part  of  the 
Miscellaneous  Structures  project  on 
May  7,  2002.  A  treatment  system  was 
constructed  at  the  Rail  Yard  to  more 
directly  treat  t^  contaminated 
groundwater  associated  with  the  Rail 
Yard.  The  Rail  Yard  IRA  and  Treatment 
System,  and  Motor  Pool  IRA  are  not 
associated  with  the  SPA.  Monitoring  of 
the  groundwater  aquifer  for  the 
Northwest  Boundary  Containment 
System  and  that  previously  treated 
through  the  ICS  extraction  wells  has 
been  incorporated  into  the  sitewide 
monitoring  program,  as  required  by  the 
ROD. 

The  Confined  Flow  System  Well 
Closure  project  was  completed  in  2000. 
A  total  of  51  wells,  six  in  the  SPA, 
which  extended  into  the  deeper, 
confined  flow  aquifer  were  closed. 
Closure  was  accomplished  by 
overdrilling  the  well  casing  and 
installing  a  grout  plug.  An  additional 
134  monitoring  wells  within  the  SPA 
are  part  of  the  long-term,  site-wide 
monitoring  plan. 

Use  of  the  groundwater  below  the 
SPA  and  surface  water  for  potable 
drinking  purposes  is  prohibited  by  the 
FFA,  Public  Law  102-402,  and  the  ROD; 
and  will  continue  to  be  prohibited  ev^n 
after  the  SPA  is  transferred  to  the  U.S. 
Department  of  Interior  or  units  of  local 
government.  Additional  prohibitions 
imposed  by  the  FFA,  Public  Law  102- 
402,  and  the  ROD  include  the  use  of  the 


SPA  for  residential,  industrial,  and 
agricultural  purposes,  and  for  hunting 
or  fishing  for  consumptive  purposes. 

The  Army  is  responsible  for  ongoing 
monitoring  and  maintenance  associated 
with  groundwater  wells  located  on  land 
to  be  transferred  to  the  Department  of 
Interior  within  the  SPA.  The  conduct  of 
long-term  groundwater  monitoring 
required  by  the  ROD  is  delineated  in  the 
Final  Interim  Rocky  Mountain  Arsenal 
Institutional  Control  Plan. 

Post-ROD  Investigations 

Since  the  signing  of  the  ROD  on  June 
11,  1996,  three  studies  have  been 
conducted  that  are  relevant  to  the 
deletion  of  the  SPA.  The  Summary  and 
Evaluation  of  Potential  Ordnance/ 
Explosives  and  Recovered  Chemical 
Warfare  Materiel  Hazards  at  the  Rocky 
Mountain  Arsenal  (2002)  was  conducted 
in  response  to  the  unexpected  discovery 
of  six  Ml  39  bomblets  as  part  of  the 
Miscellaneous  Structures — Phase  I 
project  in  the  Section  36  Boneyard 
(central  portion  of  the  RMA/NPL  Site). 
Using  state-of-the-art  computer  imaging, 
mapping  technology,  and  software 
capability  which  had  not  existed 
previously,  a  comprehensive  RMA-wide 
evaluation  for  the  potential  presence  of 
ordnance  and  explosives  as  well  as 
recovered  chemical  warfare  materiel 
hazards  was  completed.  The  evaluation 
identified  six  additional  areas  for 
remedial  action  (none  in  the  SPA)  and 
concluded  that  the  future  discovery  of 
additional  sites  with  ordnance/ 
explosives  or  recovered  chemical 
warfare  materiel  hazards  is  highly 
unlikely. 

In  2001,  EPA  conducted  a  four-part 
Denver  Front  Range  Dioxin  Study  which 
determined  that  the  concentration  of 
dioxins  at  most  of  the  RMA/NPL  Site, 
including  the  SPA,  is  not  statistically 
different  from  values  observed  in  open 
space  and  agricultural  areas  within  the 
Denver  Front  Range  area.  Therefore 


there  is  no  significant  health  risk  from 
dioxin  in  soils  to  future  Refuge  workers, 
volunteers,  or  visitors. 

As  required  by  the  ROD,  a  Terrestrial 
Residual  Ecological  Risk  Assessment 
was  completed  in  2002.  This  report 
concluded  that  no  significant  excess 
terrestrial  residual  risks  will  remain 
after  the  ROD-required  cleanup  actions 
for  soil  including  additional  areas  of 
excavation  and  tilling  identified  as  part 
of  remedial  design  refinement  as 
required  by  the  ROD,  are  completed. 

Based  on  the  extensive  investigations 
and  risk  assessment  performed  for  the 
SPA  of  the  RMA/NPL  Site,  there  are  no 
further  response  actions  planned  or 
scheduled  for  this  area.  Currently,  no 
hazardous  substances  remain  at  the  SPA 
above  health-based  levels  with  respect 
to  anticipated  uses  of  and  access  to  the 
site,  which  are  limited  under  the  FFA, 
Public  Law  102-402,  and  the  ROD. 
Because  the  SPA  is  subject  to  these 
restrictions  on  land  and  water  use,  it 
will  be  included  in  the  RMA-wide  five- 
year  reviews.  There  are  no  operation 
and  maintenance  requirements  for  the 
remedies  implemented  at  the  SPA.  All 
completion  requirements  for  the  SPA  of 
the  On-Post  OU  have  been  achieved  as    - 
outlined  in  OSWER  Directive  9320.2- 
09A-P. 

EPA,  with  concurrence  from  the  State 
of  Colorado,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  within  the  SPA  of 
the  RMA/NPL  Site  to  protect  public 
•health  and  the  environment  and  that  no 
further  response  action  by  responsible 
parties  is  required.  Therefore,  EPA 
proposes  to  delete  the  SPA  of  the  On- 
Post  OU  of  the  RMA/NPL  Site  from  the 
NPL. 

Dated:  luly  16.  2003. 
Kerrigan  G.  Clough, 

Acting  Regional  Administrator.  Region  8. 

BILLING  CODE  6S6&-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7534-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  for  partial 
deletion  of  the  Rocky  Mountain  Arsenal 
National  Priorities  List  Site  from  the 
National  Priorities  List;  request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  announces  its 
intent  to  delete  the  Surface  Deletion 
Area  (SDA),  which  includes  the  surface 
and  structures  media  only  within  123 
acres  of  the  Rocky  Mountain  Arsenal 
National  Priorities  List  Site  (RMA/NPL 
Site)  On-Post  Operable  Unit  (OU),  from 
the  National  Priorities  List  (NPL)  2ind 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
piusuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA). 

EPA  bases  its  proposal  to  delete  the 
SDA  of  the  RMA/NPL  Site  on  the 
determination  by  EPA  and  the  State  of 
Colorado,  through  the  Colorado 
Department  of  Public  Health  and 
Environment  (CDPHE),  that  all 
appropriate  actions  under  CERCLA  have 
been  implemented  to  protect  human 
health,  welfare  and  the  environment 
and  that  no  further  response  action  by 
responsible  parties  is  appropriate. 

This  partial  deletion  pertains  to  the 
surface  (soil,  surface  water,  sediment) 
and  structures  media  only  and  excludes 
the  groundwater  media  of  the  Surface 
Deletion  Area  of  the  On-Post  OU  of  the 
RMA/NPL  Site.  The  Selected  Perimeter 
Area  of  the  On-Post  OU  RMA/NPL  Site, 
composed  of  the  surface,  structures,  and 
groundwater  media  within  an  additional 
4,930  acres,  also  is  being  proposed  as  a 
separate  partial  deletion  during  the 
same  public  comment  period.  The  rest 
of  the  On-Post  OU  and  the  Off-Post  OU 
will  remain  on  the  NPL  and  response 
activities  will  continue  at  those  OUs. 
DATES:  Comments  concerning  this 
proposed  partial  deletion  may  be 
submitted  on  or  before  August  26,  2003. 
ADDRESSES:  Comments  may  be  mailed 
to:  Catherine  Roberts,  Community 


Involvement  Coordinator  (80C),  U.S. 
EPA,  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202-2466,  1- 
800-227-8917  or  (303) 312-6025. 

Comprehensive  information  on  the 
RMA/NPL  Site,  as  well  as  information 
specific  to  this  proposed  partial 
deletion,  is  available  through  EPA's 
Region  8  Superfund  Records  Center  in 
Denver,  Colorado.  Documents  are 
available  for  viewing  by  appointment 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday  excluding  holidays,  by  calling 
(303)  312-6473.  The  Administrative 
Record  for  the  RMA/NPL  Site  and  the 
Deletion  Docket  for  this  partial  deletion 
are  maintained  at  the  Joint 
Administrative  Records  Document 
Facility,  Rocky  Mountain  Arsenal, 
Building  129,  Room  2024,  Commerce 
City,  Colorado  80022-1748,  (303)  289- 
0362.  Documents  are  available  for 
viewing  from  12  p.m.  to  4  p.m.,  Monday 
through  Friday,  or  by  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Laura  Williams,  Remedial  Project 
Manager  (8EPR-F),  U.S.  EPA,  Region  8. 
999  18th  Sfreet,  Suite  300,  Denver, 
Colorado,  80202-2466,  (303)  312-6660. 
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I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  8  announces  its  intent  to 
delete  the  Surface  Deletion  Area  (SDA) 
of  the  Rocky  Mountain  Arsenal/National 
Priorities  List  (RMA/NPL)  Site, 
Commerce  City,  Colorado,  from  the 
National  Priorities  List  (NPL)  and 
requests  comment  on  this  proposed 
action.  The  NPL  constitutes  appendix  B 
of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  which  EPA 
promulgated  pursuant  to  section  105  of 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9605.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  (Fund).  This  partial  deletion 
of  the  Site  is  proposed  in  accordance 
with  40  CFR  300.425(e)  and  Notice  of 
Policy  Change:  Partial  Deletion  of  Sites 
Listed  on  the  National  Priorities  List  (60 
FR  55466  (Nov.  1,  1995)).  As  described 
in  40  CFR  300.425(e)(3),  portions  of  a 
site  deleted  from  the  NPL  remain 


eligible  for  further  remedial  actions  if 
warranted  by  future  conditions. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
of  the  RMA/NPL  Site  for  diirty  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  in  discusses  the 
procedures  that  EPA  is  using  for  this 
proposed  partial  deletion.  Section  IV 
discusses  the  Surface  Deletion  Area  of 
the  RMA/NPL  Site  and  explains  how  it 
meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  public  health  or 
the  envirorunent.  In  making  such  a 
determination  pursuant  to  section 
300.425(e).  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

Section  300.425(e)(l)(i).  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or 

Section  300.425(e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  envirorunent  and, 
therefore,  taking  remedial  measures  is 
not  appropriate. 

A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  for  portions  not  deleted  from 
the  NPL.  In  addition,. deletion  of  a 
portion  of  a  site  from  the  NPL  does  not 
affect  the  liability  of  responsible  parties 
or  impede  agency  efforts  to  recover  costs 
associated  with  response  efforts.  The 
U.S.  Army  and  Shell  Oil  Company  will 
be  responsible  for  all  future  remedial 
actions  required  at  the  area  deleted  if 
future  site  conditions  warrant  such 
actions. 

ni.  Deletion  Procedures 

Upon  determmation  that  at  least  one 
of  the  criteria  described  in  Section 
300.425(e)  of  the  NCP  has  been  met, 
EPA  may  formally  begin  deletion 
procedures.  The  following  procedures 
were  used  for  this  proposed  deletion  of 
die  SDA  of  the  RMA/NPL  Site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 
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IV.  Basis  for  Intended  Partial  Deletion 
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Background 

fountain  Arsenal  was 
1942  by  the  U.S.  Army, 
to  manufacture  chemical 
and  incendiary 


munitions  for  use  in  World  War  II.  Prior 
to  this,  the  area  was  largely 
undeveloped  ranch  and  farmland. 
Following  the  war  and  through  the  early 
1980s,  the  facilities  continued  to  be 
used  by  the  Army.  Begiiming  in  1946, 
some  facilities  were  leased  to  private 
companies  to  manufacture  industrial 
and  agricultural  chemicals.  Shell  Oil 
Company,  the  principal  lessee, 
primarily  manufactiired  pesticides  from 
1952  to  1982.  After  1982,  the  only 
activities  at  the  Arsenal  involved 
remediation. 

Complaints  of  groundwater  pollution 
north  of  the  RMA/NPL  Site  began  to 
surface  in  1954.  Common  industrial  and 
waste  disposal  practices  used  during 
these  years  resulted  in  contamination  of 
structures,  soil,  siuface  water,  and 
groundwater.  As  a  result  of  this 
contamination,  the  RMA  was  proposed 
for  inclusion  on  the  NPL  on  October  15, 
1984.  The  listing  of  RMA  on  the  NPL, 
excluding  Basin  F.  was  finalized  on  July 
22,  1987.  Basin  F  was  added  to  the 
RMA/NPL  Site  listing  on  March  13, 
1989.  On  February  17,  1989,  an 
interagency  agreement — referred  to  as  a 
Federal  Facility  Agreement  (FFA) — 
formalizing  the  process  fi'amework  for 
selection  and  implementation  of 
cleanup  remedies  at  the  RMA/NPL  Site, 
became  effective.  The  FFA  was  signed 
by  the  Army,  Shell  Oil  Company,  EPA, 
U.S.  Department  of  the  Interior,  U.S. 
Department  of  Justice,  and  the  Agency 
for  Toxic  Substances  and  Disease 
Registry. 

Prior  to  the  selection  of  remedial 
alternatives,  a  remedial  investigation/ 
endangerment  assessment/feasibility 
study  (RI/EA/FS)  was  conducted  for  the 
On-Post  OU  to  provide  information  on 
the  type  and  extent  of  contamination, 
human  and  ecological  risks,  and 
feasibility  of  remedial  actions  suitable 
for  application  at  RMA.  The  remedial 
investigation  (RI)  completed  in  January 
1992  studied  each  of  the  five 
environmental  media  at  the  RMA/NPL 
Site,  including  soils,  water,  structure's, 
air.  and  biota.  The  feasibility  study  (FS) 
was  finalized  in  October  1995,  and  a 
proposed  remedial  action  plan  was 
prepared  and  presented  to  the  public  in 
October  1995. 

On  June  11,  1996.  the  Army.  EPA,  and 
the  State  of  Colorado  signed  the  Record 
of  Decision  (ROD)  for  the  On-Post 
Operable  Unit.  The  ROD,  which 
formally  establishes  the  cleanup 
approach  to  be  taken  for  the  On-Post 
OU,  specified  the  remedial  actions  to  be 
implemented  for  soil,  structures,  and 
groundwater  for  the  On-Post  OU  of 
RMA. 

The  On-Post  OU  of  the  RMA/NPL  Site 
(see  map,  RMA  Surface  Deletion  Area) 


encompasses  25.5  square  miles  in 
southern  Adams  County,  Colorado, 
approximately  8  miles  northeast  of 
downtown  Denver. 

Surface  Deletion  Area  of  the  On-Post 
OU 

The  SDA  is  an  area  of  approximately 
123  acres  (  0.2  square  miles)  on  the 
northern  and  southern  perimeter  of  the 
RMA/NPL  Site.  The  SDA  consists  of  a 
250-foot-wide  strip  along  the  northern 
RMA  boundary  in  Sections  23  and  24, 
and  62.6  acres  adjacent  to  Lake  Ladora 
and  including  Lake  Mary  in  Section  2 
(see  map).  Below  the  SDA  area,  the 
groundwater  contaminant 
concentrations  remain  above  remedial 
action  levels.  Therefore,  only  the  surface 
and  structures  media  are  included  as 
part  of  the  SDA.  The  groundwater  media 
below  the  SDA  will  remain  as  part  of 
the  RMA/NPL  Site. 

A  remedial  investigation  (RI)  for  the 
On-Post  OU,  completed  in  January  1992, 
studied  each  of  the  enviroimiental 
media  at  the  RMA/NPL  Site  including 
soil,  sediment,  structures,  water,  air, 
and  biota.  Based  upon  evidence 
gathered  during  the  RI,  one  soil  project 
was  identified  within  the  SDA.  The 
Miscellaneous  Southern  Tier  Soil 
project  located  near  the  south  lakes 
included  eight  contamination  areas;  one 
located  partially  within  the  SDA  in 
Section  2,  contaminated  with  pesticides 
(aldrin  and  dieldrin)  which  presented  a 
risk  to  human  health  and  biota.  A 
structures  survey  identified  three 
structures  within  the  SDA.  One  of  these 
structures  has  no  history  of 
contamination  and  is  designated  for 
futiire  use.  The  contaminants  identified 
within  the  other  two  structures  include 
asbestos,  polychlorinated  biphenyls 
(PCBs),  pesticides,  herbicides  and  heavy 
metals. 

One  groundwater  plume  below  the 
northern  portion  of  the  SDA  primarily 
contains  chloroform,  benzene,  atrazine, 
dieldrin,  DIMP  (a  byproduct  of  nerve 
agent  production),  trichloroethylene. 
dibromochloropropane,  and  DDT.  A 
second  groundwater  plume  flows 
beneath  the  southern  portion  of  the  SDA 
and  primarily  contains  dieldrin  and 
chloroform. 

A  feasibility  study  (FS)  was  finalized 
in  October  1995,  and  a  proposed  plan 
prepared  and  presented  to  the  public  in 
October  1995.  On  June  11.  1996,  the  On- 
Post  Record  of  Decision  (ROD)  was 
signed  by  the  Army.  EPA,  and  the  State 
of  Colorado.  The  ROD  required  the 
excavation  and  consolidation  of  soil 
presenting  a  risk  to  human  health,  as 
well  as  munition  debris,  in  a  state-of- 
the-art  hazardous  waste  landfill  to  be 
built  within  the  On-Post  OU;  and 
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excavation  of  debris  and  soil  presenting 
a  risk  to  biota  and  placement  of  those 
soils  in  the  Basin  A  consolidation  area 
which  is  located  in  the  central  portion 
of  the  RMA/NPL  Site.  The  excavated 
human  health  exceedence  areas  were  to 
be  backfilled  with  on-post  borrow 
material  and  revegetated.  Unexploded 
ordnance  was  to  be  transported  off-site 
for  detonation  or  other  demilitarization 
process,  unless  the  unexploded 
ordnance  was  unstable  and  must  be 
detonated  on-site. 

The  remedy  for  structures  included 
the  demolition  of  two  of  the  three 
structures  identified  in  the  SDA.  The 
selected  groundwater  remedy  consisted 
of  continued  operation  of  the 
groundwater  treatment  systems, 
including  the  North  Boundary 
Contairmient  System  to  treat  the 
groundwater  plume  in  the  northern 
portion  of  the  SDA  and  the  Northwest 
Boundary  Containment  System  to  treat 
the  groundwater  plume  originating  in 
the  southern  portion  of  the  SDA.  Lake 
levels  were  to  be  maintained  to  prevent 
the  groundwater  plume  from  entering 
the  South  Lakes,  including  Lake  Mary. 
Additionally,  wells  which  had  the 
potential  to  provide  a  cross- 
contamination  pathway  from  the 
contaminated,  upper  groundwater 
aquifer  to  the  deeper,  confined  aquifer 
were  to  be  closed.  The  ROD  also 
required  continued  use  restrictions  for 
the  property. 

Community  Involvement 

Since  1988,  each  of  the  paj-ties 
involved  with  the  Arsenal  cleanup  has 
made  extensive  efforts  to  ensure  that  the 
public  is  kept  informed  on  all  aspects  of 
the  cleanup  program.  More  than  100  fact 
sheets  about  topics  ranging  from 
historical  information  to  site 
remediation  have  been  developed  and 
made  available  to  the  public.  Following 
the  release  and  distribution  of  the  draft 
Detailed  Analysis  of  Alternatives  report 
(a  second  phase  of  the  FS),  the  Army 
held  an  open  house  for  about  1 ,000 
community  members.  The  open  house 
provided  opportunity  for  individual 
discussion  and  understanding  of  the 
various  technologies  being  evaluated  for 
cleanup  of  the  RMA/NPL  Site. 

The  Proposed  Plan  for  the  On-Post 
OU  was  released  for  public  review  on 
October  16,  1995.  On  November  18, 
1995,  a  public  meeting  was  held, 
attended  by  approximately  50  members 
of  the  public,  to  obtain  public  comment 
of  the  Proposed  Plan.  As  a  result  of 
requests  at  this  meeting,  the  period  for 
submitting  written  comments  on  the 
plan  was  extended  one  month, 
concluding  on  January  19,  1996. 
Minimal  comments  were  received  on 


the  alternatives  presented  for  the 
projects  in  the  SDA  of  the  On-Post  OU. 
Specifically,  the  comments  requested 
that  the  health  and  safety  of  nearby 
communities  be  protected  from  air 
emissions  during  excavation  and 
demolition  activities,  that  additional 
treatment  capabilities  or  modification  of 
the  existing  water  treatment  systems  be 
considered,  and  that  potential  dioxin 
contamination  of  the  entire  RMA/NPL 
Site  be  evaluated. 

The  design  for  the  Miscellaneous 
Southern  Tier  Soils,  Miscellaneous 
RMA  Structure  Demolition,  Phase  I,  and 
Confined  Flow  System  Well  Closure 
projects  were  provided  to  the  public  for 
a  thirty  calendar  day  review  and 
comment  period  at  both  the  30  percent 
and  95  percent  design  completion  stages 
(six  separate  public  comment  periods). 
Each  design  was  also  presented  at  the 
monthly  meeting  of  the  RMA 
Restoration  Advisory  Board,  composed 
of  community  stakeholders,  regulatory 
agencies,  the  Army,  Shell  Oil  Company, 
and  USFWS.  No  comments  regarding 
the  excavation/demolition  approach  or 
the  proposed  health  and  safety  controls 
for  each  project  were  received. 

Upon  completion  of  the  thirty 
calendar  day  public  comment  period  for 
this  NOIDp,  EPA  Region  8  in 
consultation  with  the  State  and  the 
Army,  will  evaluate  each  comment  and 
any  significant  new  data  received  before 
issuing  a  final  decision  concerning  the 
proposed  partial  deletion. 

Current  Status 

The  Miscellaneous  Southern  Tier  Soil 
project,  completed  in  2000,  remediated 
eight  areas  including  one  partially 
located  in  the  SDA.  A  total  of  1,054 
bank  cubic  yards  (bey)  of  soil  presenting 
a  risk  to  human  health  was  disposed  in 
the  haizardous  waste  landfill.  Another 
134  bey  of  soil  presenting  a  risk  to  biota 
was  disposed  in  the  Basin  A 
consolidation  area.  The  Miscellaneous 
Structures  Demolition  and  Removal 
Project  Design,  Phase  I  required  the 
demolition  of  the  structures  and 
foundations;  removal  and  disposal  of 
the  structures  and  foundations, 
substations,  debris  piles,  roads  and 
parking  areas;  removal  and  disposal  or 
recycling  of  underground  storage  tanks, 
structural  steel  and  other  metal 
components;  backfilling  and  grading;_ 
and  revegetation  of  the  excavated  areas. 
During  the  design  process,  the  two 
structures  in  the  SDA  slated  for 
demolition  were  determined  to  have 
been  previously  demolished. 

The  North  and  Northwest  Boundary 
Containment  Systems  will  continue  to 
operate  long-term  to  treat  the 
groundwater  below  the  SDA  which 


continues  to  have  contaminants  above 
regulatory  standards.  Monitoring  of  the 
groundwater  aquifer  for  the  North  and 
Northwest  Boundary  Containment 
Systems  has  been  incorporated  into  the 
sitewide  monitoring  program,  as 
required  by  the  ROD. 

The  Confined  Flow  System  Well 
Closure  project  was  completed  in  2000. 
A  total  of  51  wells,  one  in  the  SDA, 
which  extended  into  the  deeper, 
confined  flow  aquifer  were  closed. 
Closure  was  accomplished  by 
overdrilling  the  well  casing  and 
installing  a  grout  plug.  An  additional  32 
monitoring  wells  within  the  SDA  are 
part  of  the  long-term,  site-wide 
monitoring  plan.  Four  wells  located 
within  a  100-foot  strip  of  land  in  the 
northern  part  of  the  SDA  to  be 
transferred  to  local  government  will  be 
closed.  Substitute  wells  will  be  used  to 
monitor  inside  the  new  RMA  boundary. 

In  2001.  an  evaluation  of  existing 
water  quality  data  below  Lake  Mary 
identified  naturally  occurring 
conditions  that  have  prevented  the 
South  Plants  contaminated  groundwater 
plume  from  entering  the  lake.  Therefore, 
there  is  no  need  to  artificially  maintain 
the  water  level  in  Lake  Mary.  This 
minor  change  to  the  ROD  was 
documented  in  the  Lake  Mary  Fact 
Sheet  (2003). 

Use  of  the  groundwater  below  the 
SDA  and  surface  water  for  potable 
drinking  purposes  is  prohibited  by  the 
FFA,  Public  Law  102-402,  and  the  ROD; 
and  will  continue  to  be  prohibited  even 
after  the  SDA  is  transferred  to  the  U.S. 
Department  of  Interior  or  units  of  local 
government.  Additional  prohibitions 
imposed  by  the  FFA,  Public  Law  102- 
402,  and  the  ROD  include  the  use  of  the 
SDA  fur  residential,  industrial,  and 
agricultural  purposes,  and  for  hunting 
or  fishing  for  consumptive  purposes. 

The  Army  is  responsible  tor  ongoing 
monitoring  and  maintenance  associated 
with  groundwater  wells  located  on  land 
to  be  transferred  to  the  Department  of 
Interior  within  the  SPA.  The  conduct  of 
long-term  groundwater  monitoring 
required  by  the  ROD  is  delineated  in  the 
Final  Interim  Rocky  Mountain  Arsenal 
Institutional  Control  Plan. 

Post-ROD  Investigations 

In  addition  to  the  2001  evaluation  for 
Lake  Mary,  four  studies  have  been 
conducted  since  the  signing  of  the  ROD 
on  June  11,  1996,  that  are  relevant  to  the 
deletion  of  the  SDA.  The  Summary  and 
Evaluation  of  Potential  Ordnance/ 
Explosives  and  Recovered  Chemical 
Warfare  Materiel  Hazards  at  the  Rocky 
Mountain  Arsenal  (2002)  was  conducted 
in  response  to  the  unexpected  discovery 
of  six  Ml  39  bomblets  as  part  of  the 
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As  required  by  the  ROD,  a  Terrestrial 
Residual  Ecological  Risk  Assessment 
was  completed  in  2002.  This  report 
concluded  that  no  significant  excess 
terrestrial  residual  risks  will  remain 
after  the  ROD-required  cleanup  actions 
for  soil,  including  additional  areas  of 
excavation  and  tilling  identified  as  part 
of  remedial  design  refinement  as 
required  by  the  ROD,  are  completed.  In 
addition,  an  aquatic  residual  risk 
assessment  was  conducted  for  the  South 
Lakes,  including  Lake  Mary.  This  report 
estimated  risks  for  the  great  blue  heron, 
shorebird,  and  waterbird  and  concluded 
that  no  remediation  of  lake  sediments  is 
required  to  protect  aquatic  receptors. 
Long-term  terrestrial  and  aquatic 
biomonitoring  will  be  conducted  as  part 
of  the  USFWS  Biomonitoring  Program. 

Based  on  the  extensive  investigations 
and  risk  assessment  performed  for  the 
SDA  of  the  RMA/NPL  Site,  there  are  no 
further  response  actions  planned  or 
scheduled  for  this  area.  Currently,  no 
hazardous  substances  remain  at  the  SDA 
above  health-based  levels  with  respect 
to  anticipated  uses  of  and  access  to  the 
site,  which  are  limited  under  the  FFA, 


Public  Law  102-402,  and  the  ROD. 
Because  the  SDA  is  subject  to  these 
restrictions  on  land  and  water  use,  it    ■ 
will  be  included  in  the  RMA-wide  five- 
year  reviews.  There  are  no  operation 
and  maintenance  requirements  for  the 
remedies  implemented  at  the  SDA.  All 
completion  requirements  for  the  SDA  of 
the  On-Post  OUhave  been  achieved  as 
outlined  in  OSWER  Directive  9320.2- 
09A-P. 

EPA,  with  conciurence  from  the  State 
of  Colorado,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  within  the  SDA  of 
the  RMA/NPL  Site  to  protect  public 
health  and  the  environment  and  that  no 
further  response  action  by  responsible 
parties  is  required.  Therefore,  EPA 
proposes  to  delete  the  SDA  of  the  On- 
Post  OU  of  the  RMA/NPL  Site  from  the 
NPL. 

Dated:  July  16,  2003. 
Kerrigan  G.  Clough, 

Acting  Regional  Administrator,  Region  Q. 
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ENVIRONM^AL  PROTECTION 
AGENCY 

I 

40  CFR  Part  ^00 
[FRL-7535-8] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Pricyities  List 

AGENCY:  Envt-onmental  Protection 

Agency. 

ACTION:  Notic  e  of  intent  to  delete  the 

Gurley  Pit  Sii  perfund  Site  from  the 

National  Priorities  List. 


SUMMARY:  Th  ;  Environmental  Protection 
Agency  (EPA  Region  6  announces  its 
intent  to  dele  e  the  Gurley  Pit 
Superfund  Site  (Site)  from  the  National 
Priorities  Lisi  (NPL)  and  requests  public 
coimnents  or  this  proposed  deletion. 
The  NPL  con;  ;titutes  Appendix  B  of  the 
National  Oil  i  ind  Hazardous  Substances 
Pollution  Coi  ti agency  Plan  (NCP),  40 
CFR  part  300  which  EPA  promulgated 
pursuant  to  s  (ction  105  of  the 
Comprehensi  /e  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended.  The 
EPA  and  the .  \jkansas  Department  of 
Environment;  J  Quality  (ADEQJ  have 
determined  tl  lat  the  remedial  actions  for 
the  Site  have  Deen  successfully 
executed,  tha  all  appropriate  Fund- 
financed  resp  onses  under  CERCLA  have 
been  implemisnted,  and  that  no  further 
response  acti;  )n  by  responsible  parties  is 
appropriate. 

DATES:  VVritte  n  public  comments 
concerning  tl  is  proposed  deletion  must 
be  received  b  r  EPA  by  August  27,  2003. 
ADDRESSES:  C  omments  may  be  mailed 
to:  Mr.  Donn  I.  Walters,  Community 
Involvement  Coordinator  (6SF-P),  U.S. 
EPA,  Region  li,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  (214)  665- 
6483  or  1-800-533-3508. 

Compreher  sive  information  on  this 
Site  has  been  compiled  in  a  public 
docket  which  is  available  for  viewing  at 
the  Site  infon  nation  repositories: 
U.S.  EPA  Reg  ion  6  Library  (6MD-I1), 
12th  Floor,  1445  Ross  Avenue,  Dallas, 
Texas  7520  2-2733,  (214)  665-6424  or 
665-6427;  ^ours  of  Operation:  7:30 
a.m.  to  4:3t  p.m.  Monday  through 
Friday,  exc  uding  holidays. 
Arkansas  Dep  artment  of  Environmental 
Quality,  At  n:  Mr.  Kim  Siew,  8001 
National  Di  ive,  Little  Rock,  Arkansas 
72219.  (501 )  682-0855;  Hours  of 
Operation:  J  a.m.  to  4:30  p.m. 
Monday  th  ough  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ernest  R.  Franke.  P.E.,  Remedial  Project 
Manager  (6SI  -AP),  U.S.  Environmental 


Protection  Agency,  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(214)  665-8521  or  1-800-533-3508. 
SUPPLEMENTARY  INFORMATION: 
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rv.  Basis  For  Intended  Site  Deletion 

I.  Introduction 

The  JLJ-  S.  Environmental  Protection 
Ageftcy  (EPA)  Region  6  announces  its 
intent  to  delete  the  Gurley  Pit 
Superfund  Site  (Site),  Edmondson, 
Crittenden  County,  Arkansas,  from  the 
National  Priorities  List  (NPL),  which 
constitutes  appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  and  requests  comments  on  this 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
The  EPA  and  the  Arkansas  Department 
of  Environmental  Quality  (ADEQ)  have 
determined  that  the  remedial  actions  for 
the  Gurley  Pit  Site  have  been 
successfully  completed.  Pursuant  to 
§  300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
future  conditions  at  the  deleted  site 
warrant  such  action. 

The  EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
(30)  days  after  the  publication  of  this 
document  in  the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procediues  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  the  Site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  NCP  §  300.425(e)(1), 
sites  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
determining  whether  to  delete  a  site 
from  the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 


action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future  site 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
deleted  site  shall  be  restored  to  the  NPL 
without  application  of  the  Hazard 
Ranking  System. 

The  NPL  is  designed  primarily  for 
information  purposes  and  to  assist  EPA 
management.  Deletion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  person's  rights  or 
obligations. 

III.  Deletion  Procedures 

The  following  procedures  werg  used 
for  the  proposed  deletion  of  this  Site: 

(1)  All  appropriate  response  actions 
for  the  Site  under  CERCLA  have  been 
implemented,  and  no  fiu-ther  action  by 
EPA  is  appropriate. 

(2)  The  EPA  Region  6  has 
recommended  deletion  and  has 
prepared  the  relevant  documents. 

(3)  The  State  of  Arkansas,  Arkansas 
Department  of  Environmental  Quality 
(ADEQ),  has  concurred  by  letter  dated 
October  11,  1999,  with  the  proposed 
deletion. 

(4)  Concurrently  with  this  Notice  of 
Intent  to  Delete,  a  notice  is  being 
published  in  a  local  newspaper  and  is 
being  distributed  to  appropriate  federal, 
state,  and  local  officials  and  other 
interested  parties.  The  local  notice 
announces  the  30-day  public  comment 
period  and  the  availability  of  this  Notice 
of  Intent  to  Delete  for  review. 

(5)  The  EPA  has  made  all  relevant 
documents  available  in  the  Site 
information  repositories. 

The  EPA  will  consider  comments 
received  during  the  30-day  public 
comment  period  before  making  a  final 
decision  concerning  the  proposed 
deletion.  If  necessary,  EPA  will  prepare 
a  Responsiveness  Summary  to  address 
concerns  raised  by  the  comments 
received  during  the  public  comment 
period.  EPA  responds  to  each  significant 
comment  and  any  significant  new  data 
submitted  during  a  public  comment 
period.  If  it  is  necessary  to  prepare  a 
Responsiveness  Summary,  it  will  be 
made  available  to  the  public  at  the 
information  repositories,  and  members 
of  the  public  may  contact  EPA  Region 
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6  to  obtain  a  copy  of  the  Responsiveness 
Summary,  when  available. 

Deletion  of  a  site  from  the  NPL  occurs 
when  the  Regional  Administrator  of  an 
EPA  region  publishes  a  final  notice  of 
deletion  in  the  Federal  Register. 
Generally,  the  NPL  will  reflect  deletions 
in  the  final  update  following  the  Notice. 

IV.  B^sis  for  Intended  Site  Deletion 

The  following  summary  provides 
EPA's  rationale  for  the  proposal  to 
delete  the  Gurley  Pit  Superfund  Site 
from  the  NPL. 

Site  History  and  Background 

The  Gurley  Pit  Site  is  located  1.2 
miles  north  of  the  community  of 
Edmondson,  Arkansas,  which  has  a 
population  of  286  residents.  It  is 
surrounded  on  one  side  by  a  small 
residential  community  and  on  three 
sides  by  farmland.  The  Site  is  in 
Crittenden  County,  northwest  of  the 
intersection  of  County  Road  14,  County 
Road  175,  and  State  Highway  131.  The 
facility  is  situated  in  the  flood  plain  of 
Fifteen  Mile  Bayou,  which  is 
approximately  400  feet  south  of  the  Site, 
and  has  five  residences  within  a  half- 
mile  circular  radius. 

There  are  three  major  ground  water 
aquifers  within  Crittenden  County, 
which  are  found  at  depths  of  40  to  200 
feet,  300  to  1125  feet,  and  1400  to  1700 
feet.  The  deepest  aquifer  is  used  for  all 
municipal  wells.  The  middle  aquifer  is 
comparatively  undeveloped,  and  the 
shallow  aquifer  is  used  for  domestic 
wells.  Due  to  the  water  quality,  most  of 
the  domestic  wells  found  in  the  shallow 
aquifer  are  used  for  agricultural 
irrigation  purposes.  The  residences 
surrounding  the  Gurley  Pit  Site  obtain 
their  drinking  water  from  the  Midway 
Water  Association  well  located  in  the 
deep  (1,585  feet)  aquifer,  which  is  2.2 
miles  southeast  of  the  Site. 

The  Site  originally  consisted  of  one 
large  pit  which  was  excavated  for  the 
clay  material  found  in  this  area.  Gurley 
Refining  Co.,  Inc.,  subsequently  leased 
the  property  in  1970  from  Robert 
Caldwell  for  use  as  a  disposal  area.  The 
Site  pit  was  divided  into  three  cells  for 
disposal  of  sludges  from  the  refining  of 
used  oil,  with  major  contaminants 
including  lead,  barium,  zinc,  and 
polychlorinated  biphenyls  (PCBs). 
Waste  disposal  operations  were 
permitted  under  specified  conditions  by 
the  ADPC&E,  now  known  as  ADEQ, 
from  1970  until  1975,  when  Gurley 
Refining  Co.,  Inc.,  notified  the  State  that 
disposal  at  the  Site  had  stopped. 

There  were  two  releases  from  the  pit 
in  1978  and  1979  requiring  response 
actions  by  EPA.  It  is  estimated  that  as 
much  as  500,000  gallons  of  oil  were 


released  during  the  second  event.  The 
Site  was  proposed  for  inclusion  on  the 
NPL  in  December  1982  and  was  listed 
in  August  1983.  Several  attempts  were 
made  by  EPA  to  get  the  potentially 
responsible  parties  (PRPs)  to  conduct 
the  Remedial  Investigation,  Feasibility 
Study,  Remedial  Design,  and  Remedial 
Action.  However,  the  PRPs  failed  to  take 
any  action,  and  Superfund  monies  were 
used  to  perform  the  needed  actions.  In 
1992,  the  United  States  was  awarded  a 
judgment  against  Mr.  William  Gurley 
and  Mr.  Larry  Gurley  for  past  response 
costs  associated  with  the  Site  and  a 
declaratory  judgment  for  all  future  costs. 
The  United  States  is  continuing  efforts 
to  recover  all  Site  response  costs. 

Response  Actions 

After  reviewing  the  results  of  the 
Remedial  Investigations  and  Feasibility 
Studies,  EPA  issued  two  decision 
documents  for  the  Site.  The  project  was 
divided  into  source  control  and  ground 
water  operable  units.  The  Enforcement 
Decision  Document,  which  was  signed 
October  6,  1986,  addressed  source 
control  and  included  the  following 
major  components: 

•  Solidification  of  contaminated 
sludge,  sediments,  and  soil,  and 
placement  of  the  solidified  material  in 
a  Resource  Conservation  and  Recovery 
Act  (RCRA)  compliant  vault  located  in 
the  north  cell,  and 

•  Placement  of  appropriate 
monitoring  wells,  and  long-term 
operation  and  maintenance  (O&M)  of 
the  RCRA  vault  and  the  monitoring 
wells. 

The  ground  water  operable  unit 
investigation  culminated  in  a  Record  of 
Decision  (ROD)  dated  September  26, 
1988,  and  concluded  that  no  further 
action  was  necessary  provided  the 
source  confrol  measures  in  the 
Enforcement  Decision  Dociunent  were 
implemented. 

During  the  Remedial  Design  of  the 
source  control  operable  unit,  it  was 
determined  that  an  insignificant  change 
to  the  Enforcement  Decision  Document 
was  desirable  from  a  cost  and 
construction  standpoint.  The  location  of 
the  RCRA  vault  was  moved  from  the 
north  cell  toward  the  south;  this  was 
more  cost  effective  because  the  north 
cell  had  approximately  85  percent  of  the 
contaminated  materials.  Using  the  north 
cell  as  a  temporary  holding  cell  for  all 
the  contaminated  material  during 
construction  reduced  the  volume  of 
contaminated  material  which  had  to  be 
handled  prior  to  construction  of  the 
RCRA  vault.  This  saved  EPA  and  ADEQ 
the  costs  of  unnecessary'  handling  and 
reduced  the  potential  for  spillage  during 
handling  operations.  In  addition,  this 


approach  allowed  EPA  to  address 
concerns  of  ADEQ  about  the  overall 
height  of  the  RCRA  vault  by  allowing 
the  vault  to  be  spread  out  over  a  larger 
surface  area. 

hi  1992,  the  EPA  began 
implementation  of  the  Remedial  Action 
pursuant  to  a  Superfund  State  Contract 
with  ADEQ.  EPA  Region  6  determined 
during  the  Remedial  Design  phase  that 
this  Site  represented  a  potential 
opportunity  for  implementation  of  an 
affirmative  action  approach  wherein  a 
woman-owned  or  minority  business 
could  conduct  the  work.  Through  the 
direction  of  EPA,  the  U.S.  Army  Corps 
of  Engineers  (USAGE)  entered  into 
negotiations  with  the  Small  Business 
Administration,  and  a  contract  was 
awarded  to  a  minority  business,  Mobley 
Contractors,  Inc.,  oh  July  31.  1992.  The 
Notice  to  Proceed  was  issued  on 
September  9,  1992.  Mobilization  was  on 
October  26,  1992.  and  full-scale 
construction  commenced  on  November 
13,  1992. 

Remedial  construction  activities  were 
conducted  as  planned,  and  no 
additional  areas  of  contamination  were 
identified.  EPA,  ADEQ,  and  USAGE 
conducted  a  pre-final  inspection  of  the 
construction  at  the  Site  on  August  12, 
1994,  and  conducted  a  final  inspection 
on  August  31,  1994.  A  September  12, 
1994,  letter  from  EPA  to  USAGE 
certified  that  the  Remedial  Action 
construction  activities  were  performed 
according  to  the  Remedial  Design,  with 
only  minor  modifications. 

The  Enforcement  Decision  Document 
and  the  ROD  also  called  for  monitoring 
of  the  ground  water;  leachate  sampling 
and  analysis  and  removal;  and 
maintenance  of  the  sumps  and  the 
perimeter  fencing.  Six  new  monitoring 
wells  (MW-A  through  MW-F)  were 
installed  and  developed  on-site  during 
the  Remedial  Action,  and  two  existing 
off-site  monitoring  wells  (MW-30  & 
MW-31)  also  were  monitored  in  each  of 
the  sampling  events.  The  source  control 
Remedial  Action  has  protected  the 
ground  water  and  human  health  through 
containment  of  the  source.  Ground 
water  monitoring  data  for  the  Site 
indicates  that  contaminants  from  the  pit 
have  not  migrated  through  the 
subsurface  into  the  ground  water, 
supporting  EPA's  decision  not  to 
conduct  any  separate  remediation  of  the 
ground  water. 

After  the  construction  of  the  RCRA 
vault,  the  Site  entered  the  operational 
and  functional  phase  of  the  Remedial 
Action.  In  September  1995,  there  was  a 
significant  volume  of  liquid  in  the 
detection  and  collection  systems.  The 
ADEQ  was  concerned  that  this  water 
indicated  the  liner  was  damaged  during 
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landfill  con;  truction.  Measurements 
were  made  \  /hich  indicated  that  the 
water  was  approximately  eight  feet  in 
depth,  but  tie  total  volume  of  water 
within  the  cell  was  unknown.  Due  to 
the  fact  that  {pumping  activity  was 
principally  from  the  secondary  leak 
detection  sump  and  given  the  existence 
of  water  from  construction  activities,  it 
was  decided  that  the  Site  could  not  be 
considered  t  o  be  operational  and 
functional. 

Operation  il  and  functional  is  defined 
in  NCP  §  30(  1.435(f)(2)  as  follows: 

A  remedy  b  jcomes  "operational  and 
functional"  ei  iher  one  year  after  construction 
is  complete,  o  ■  when  the  remedy  is 
determined  c(  ncurrently  by  EPA  and  the 
State  to  be  fur  ctioning  properly  and  is 
performing  as  designed,  whichever  is  earlier. 
EPA  may  gran  t  extensions  to  the  one-year 
period,  as  app  ropriate. 

Based  on  I  le  measiu-ements  of  water 
described  ab  ove,  and  in  accordance 
with  NCP  Section  300.435(f)(2),  the  one- 
year  operatic  mal  and  functional  period 
was  extende  i  by  the  EPA.  By  means  of 
an  interagen  :y  agreement  with  EPA, 
USAGE  cont  Inued  remedial  activities  at 
the  Site.  The  USAGE  secured  a 
contractor  and  installed  a  permanent 
electrical  su  )ply  box,  flow  meter,  high 
and  low  pur  ip  limit  switches,  circuit 
and  wiring  riodifications  for  automated 
water  pump  ng  activities,  and  project 
signs;  USAC  I  also  arranged  for  Site 
mowing  and  other  related  activities.  In 
October  of  1  )95,  Halliburton  Services 
was  contract  ed  to  cut  additional  slots 
into  the  sum  p  pipes  using  a  hydrojet. 
After  the  slo  s  were  cut,  the  recharge  of 
the  water  inl  o  the  sump  pipes  increased 
appreciably. 

Pumping  (  perations  began  May  20, 
1996.  A  coni  ractor.  Griffin  Electric  of 
West  Memp]  lis,  Arkansas,  installed  a 
control  system  on  one  of  the  pumps  in 
March  that  v  ould  turn  the  pumps  on 
and  off  autoi  latically  according  to  the 
water  levels  n  the  sump  pipe.  A  flow 
totalizer  was  installed  to  record  the 
amoimt  of  w  iter  removed  from  the 
landfill.  Ope  rational  shakedown  and 
verification  ( if  system  performance  were 
completed  o  i  July  11, 1997.  and  the 
system  ran  fi  illy  automatically.  As  of 
July  29,  199i ,  the  automated  system  had 
pumped  an  <  dditional  16,708  gallons. 
Pumping  by  the  USAGE  continued  until 
January  1999.  with  a  decrease  in  the 
average  pump  rate  over  the  coiuse  of  the 
USACE-conducted  pumping. 

The  Qualiiy  Assurance/Quality 
Gontrol  (QA/QG)  program  utilized 
throughout  the  Remedial  Action  was 
sufficient  to  enable  EPA,  ADEQ  and 
USAGE  to  d(  termine  that  the  testing 
results  repor  ted  were  acciuate  to  assure 
satisfactory  (  ompletion  of  the  Remedial 


Action  consistent  with  the  Enforcement 
Decision  Document.  All  previous 
sampling  results  from  the  Remedial 
Investigation,  Feasibility  Study,  and 
Remedial  Design  are  documented  in  the 
project  files  and  also  followed 
appropriate  QA/QG  procediu'es. 

Several  types  of  data  were  collected 
over  the  course  of  the  USAGE- 
conducted  operational  and  functional 
activities,  including  recharge  rates  to  the 
sumps,  volumetric  data,  hydraulic 
characteristics,  ground  water  elevations, 
and  anal)^cal  data.  Based  upon  this 
data,  the  final  engineering  report 
prepared  by  USAGE  concluded  that  the 
Gurley  Pit  landfill  cell  appears  to  be 
operational  and  functional  as  designed 
and  constructed.  The  following  items 
support  this  conclusion: 

•  Pumping  data  demonstrates  that  the 
collection  system  is  capable  of 
maintaining  less  than  one  foot  of  head 
above  the  bottom  liner  system. 

•  Recharge  rates  into  the  detection 
and  collection  sumps  continued  to 
decrease  throughout  the  USAGE 
pumping  period,  refuting  the  possibility 
of  a  major  influx  of  water  table  flow 
and/or  recurring  rainwater  into  the  cell 
during  or  between  the  pumping  events. 

•  Tne  volume  of  water  pumped 
continued  to  decrease  steadily  with 
each  pumping  event  or  work  period, 
further  negating  concerns  of  major 
infiltration  of  ground  water  and  bearing 
evidence  of  minimiun  rainfall 
permeability  of  the  cell. 

•  The  comparison  of  elevation  data 
collected  over  the  course  of  the  USAGE 
work  period  does  not  indicate  hydraulic 
communication  between  the  pumping 
water  and  the  water  bearing  zone  which 
is  being  monitored. 

•  Gontaminant  concentrations  have 
remained  consistently  low  and  uniform 
in  the  ground  water  monitoring  events. 

Similarities  in  types  of  chemical 
constituents  detected  in  the  samples 
collected  by  USAGE  in  both  the  primary 
and  secondary  leachate  collection 
systems  indicate  that  the  two  systems 
may  be  in  hydraulic  communication;  a 
general  trend  in  the  data  was  that  the 
majority  of  the  water  pumped  was  fi-om 
the  secondary  containment  system. 
However,  while  it  appears  that  there 
may  be  a  leak  in  the  primary  liner 
which  allows  water  to  move  into  the 
secondary  containment  system,  there 
has  been  no  evidence  of  detectable 
contamination  in  the  tested  ground 
water. 

As  dociunented  in  the  Final  Glose-Chit 
Report,  dated  July  31,  1998,  EPA 
extensively  reviewed  applicable 
regulations  and  guidance  to  evaluate  the 
severity  of  the  leakage  problem.  EPA's 
review  supports  the  determination  that 


there  is  not  a  serious  leak  of  the  top  or 
bottom  liner  systems  at  the  Site  and  that 
the  Site  remedy  is  fully  operational  and 
functional,  and  this  determination  is 
also  supported  by  the  results  of  the 
second  five-year  review  for  the  Site, 
conducted  in  September  2002'.  The 
presence  of  water  in  the  detection  and 
collection  systems  apparently  resulted 
from  heavy  rainfall  during  construction 
of  the  cell,  which  evidently  saturated 
the  sand  drainage  system  in  the  cell,  but 
did  not  indicate  any  problems  with  the 
remedy  or  the  integrity  of  the  cell.  It 
cilso  should  be  noted  that  landfill  covers 
of  this  design  in  similar  climate 
conditions  do  leak  to  a  limited  extent. 
Moreover,  the  solidified  cell  waste 
serves  to  further  minimize  leachate  and 
ensure  a  low-risk  facility  at  the  Site. 
Gontinued  pumping  of  leachate  from  the 
vault  will  be  required  throughout  the 
operation  and  maintenance  (O&M) 
period  to  remove  construction  water 
and  leachate  as  they  acciunulate,  and 
continued  monitoring  of  the  groiuid 
water  monitoring  wells  will  also  be 
needed.  These  activities  are  deteiiled  in 
ADEQ's  O&M  plan  for  which  ADEQ  has 
secured  EPA's  approval;  the  final  O&M 
and  monitoring  plan  will  be 
implemented  by  ADEQ. 

CERGLA  requires  a  five-year  review  of 
all  sites  with  hazardous  substances 
remaining  above  the  health-based  levels 
for  unrestricted  use  of  the  site.  A  five- 
year  review  was  required  for  this  Site 
because  the  selected  remedy  does  not 
allow  for  unlimited  use  and  unrestricted 
exposure.  The  first  five-year  review  was 
completed  on  January  9,  1997.  and  a 
second  five-year  review  was  completed 
in  September  2002.  Ground  water 
sampling  performed  by  EPA  in  2002 
confirmed  EPA's  determination  that  the 
Site  remedy  is  fully  operational  and 
functional.  Further  five-year  reviews 
will  be  conducted  pursuant  to  OSWER 
Directive  9355.7-02A,  "Structure  and 
Gomponents  of  Five  Year  Reviews,"  and 
other  applicable  guidance. 

On  July  31,  1998,  the  final  Glose-Out 
Report  was  signed  in  which  EPA,  in 
consultation  with  ADEQ,  concluded 
that  all  appropriate  response  actions 
required  to  ensure  the  protectiveness  of 
human  health  and  the  environment  at 
the  Gurley  Pit  Superfimd  Site  had  been 
implemented.  Long-term  O&M  of  the 
ground  water  wells  and  the  RGRA  vault 
will  be  under  the  direction  of  ADEQ. 

All  the  completion  requirements  for 
this  Site  have  been  met  as  specified  in 
OSWER  Directive  9320.2-09A,  "Glose 
Out  Procedures  for  National  Priorities 
List  Sites."  Gonfirmatory  sampling 
conducted  during  the  second  five-year 
review  has  verified  that  the  ROD  and 
Enforcement  Decision  Document 
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objectives  have  been  achieved  and  that 
all  actions  specified  have  been 
implemented.  Pursuant  to  the 
Superfund  State  Gontract  between  EPA 
and  ADEQ  executed  in  March  1992, 
ADEQ  agreed  to  assume  full 
responsibility  for  performing  Site  O&M 
activities,  and  the  State  subsequently 
agreed  to  begin  those  O&M  activities 
after  the  sampling  performed  by  EPA  in 
2002.  EPA  will  be  providing  oversight  of 
all  O&M  activities. 

One  of  the  three  criteria  for  site 
deletion  specifies  that  EPA  may  delete 
a  site  fi-om  the  NPL  if  "all  appropriate 
Fund-financed  response  imder  GERGLA 
has  been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate."  40  GFR  300.425(e)(l)(ii). 
EPA,  with  the  concurrence  of  the  State 
of  Arkansas,  believes  that  this  criterion 
for  deletion  has  been  met.  Accordingly, 
EPA  is  proposing  deletion  of  this  Site 
from  the  NPL. 

Dated:  June  2,3,  2003. 
Myron  O.  Knudson, 
P.E.,  Director,  Superfund  Division  (6SF). 
[FR  Doc.  03-19006  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  03-151;  FCC  03-160] 

Amendment  of  the  Commission's 
Rules  Regarding  AM  Directional 
Antennas 

AGENCY:  Federal  Gommunications 

Gommission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Gommission  issues  this 
document  in  order  to  resolve  an 
apparent  conflict  between  §§  73.62  and 
73.1350(d)(2)  of  the  Gommission's  rules. 
Both  of  these  rules  are  invoked  when  an 
AM  station's  directional  antenna 
monitor  indications  and/or  monitoring 
point  field  strength  measurements 
exceed  the  required  operating 
tolerances  Each  rule  provides  for 
different  time  periods  for  AM  licensees 
to  take  action  when  their  directional 
antenna  operating  parameters  are  found 
to  be  out  of  licensed  tolerances.  The 
inconsistent  directive  leaves  AM 
licensees  unclear  as  to  the  course  of 
action  they  must  take  when  they 
observe  excessive  monitor 
measurements.  It  is  important  that  these 
rules  be  clarified  because  they  affect 
termination  of  broadcast  operation.  This 
document  begins  a  proceeding  to 
harmonize  these  rules. 


DATES:  Gomments  are  due  August  29, 
2003  and  reply  conunents  are  due 
September  18,  2003. 
ADDRESSES:  Federal  Gommunications 
Commission,  445  12th  Street,  SW., 
Washington,  DG  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Kosar,  Media  Bureau  at  (202) 
418-1053  or  via  hiternet  at 
kkosar@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Gommission's  Notice  of 
Proposed  Rule  Making  (NPRM),  MB 
Docket  No.  03-151,  adopted  July  1,  2003 
and  released  July  7,  2003.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCG  Reference 
Information  Genter,  Portals  II,  445  12th 
Street,  SW.,  Room  GY-A257, 
Washington,  DG  20554,  and  may  be 
purchased  fi^om  the  Gommission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW..  Room  GY-B402, 
Washington,  DG  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@aol.com  or  may  be 
viewed  via  Internet  at  http:// 
www.fcc.gov/mb/. 

1.  "This  Notice  of  Proposed  Rule 
Making  (NPRM)  proposes  to  resolve  an 
apparent  conflict  between  §§  73.62  and 
73, 1350(d)(2)  of  the  Gommission's  rules 
regarding  the  operation  of  AM  stations 
with  directional  antennas.  Both  of  these 
rules  are  invoked  when  an  AM 
broadcast  station's  directional  antenna 
operating  parameters  and/or  monitoring 
point  field  strengths  exceed  operating 
tolerances.  Section  73.62  of  the  rules, 
which  specifically  governs  directional 
antenna  system  tolerances,  provides 
that,  whenever  the  operating  parameters 
of  a  directional  antenna  cannot  be 
maintained  within  the  tolerances 
specified  in  the  rule,  an  AM  broadcast 
station  has  twenty-four  hours  within 
which  to  identify  any  excessive 
monitoring  point  field  strengths 
followed  by  three  hours  to  take 
corrective  action.  In  contrast, 
§  73.1350(d)(2)  of  the  rules,  which 
addresses  transmission  system 
operation,  requires  that,  in  the  event  of 
any  condition  of  anteiuia  parameters  or 
monitoring  points  out  of  tolerance, 
station  operation  be  terminated  within 
three  minutes  unless  power  is  reduced 
sufficiently  to  eliminate  any  excess 
radiation.  This  inconsistent  directive  in 
our  rules  leaves  AM  licensees  imclear  as 
to  the  correct  course  of  action  they  must 
take  when  they  observe  out-of-toleremce 
indications.  Glarity  in  our  rules  is 
especially  necessary  when  the  rules  may 
require  that  broadcast  operations 


terminate  within  a  matter  of  minutes.  In 
such  situations,  termination  of 
operations  would  be  disruptive  to 
programming  and,  in  some  cases, 
broadcast  listeners  may  be  deprived  of 
information  regarding  hazardous 
weather  or  other  emergency  conditions. 
Moreover,  broadcast  stations  may  be 
faced  with  fines  and  forfeitures  if  found 
not  to  be  in  compliance  with  our  rules. 

2.  The  NPRM  recognizes  that  almost 
all  AM  broadcast  station  directional 
anteima  arrays  experience  some  amount 
of  instability.  Unfavorable  weather 
conditions  or  other  environmental 
factors  occasionally  may  affect 
monitoring  systems  to  such  an  extent, 
that  these  systems  experience  short-term 
out-of-tolerance  operation.  Such  out-of- 
tolerance  indications  during  heavy  rain, 
snow  or  icing,  or  during  abrupt  and 
substantial  cheuiges  in  temperature  or 
humidity,  may  not  warrant  immediate 
corrective  action.  Regardless  of  whether 
out-of-tolerance  indications  were  caused 
by  these  conditions.  §  73.1350(d)(2) 
arguably  requires  that  stations  shut 
down  or  reduce  power  within  three 
minutes.  In  contrast,  §  73.62  of  the  rules, 
which  is  narrowly  aimed  at  directional 
antenna  tolerances,  provides  a 
reasonable  period  of  time  for  corrective 
action. 

3.  The  NPRM  tentatively  concludes 
diat  §  73.1350(d)(2)  is  excessively 
stringent  and  was  not  intended  to  apply 
to  instances  of  minor  out-of-tolerance 
directional  antenna  operating 
parameters.  The  NPRM  tentatively 
concludes  that  both  §§  73.62  and 
73.1350  should  be  revised  and 
restructured  to  delineate  clearly  those 
situations  that  require  24-hour,  three- 
hour  and/or  three  minute  responses  by 
AM  licensees,  as  well  as  by  FM  and  TV 
licensees.  The  NPRM  tentatively 
concludes  that  a  requirement  to 
terminate  operation  within  three 
minutes  should  apply  only  to 
catastrophic  events  that  are  likely  to 
cause  significant  disruption  to  the 
operation  of  other  stations  or  that  pose 

a  threat  to  life  or  property.  The  NPRM 
tentatively  concludes  that  a  requirement 
to  terminate  operation  within  three 
hoiu-s  should  apply  to  instances  of  out- 
of-tolerance  operation  which  are  likely 
to  result  in  minor  interference  to  other 
stations.  The  NPRM  seeks  comment  on 
these  tentative  conclusions  as  well  as 
comment  on  other  ways  to  resolve  the 
problem  presented  by  these  rules. 

I.  Procedural  Matters 

A.  Initial  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibility  Act,  the  Gommission  has 
prepared  an  Initial  Regulatory 
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Flexibility 
expected 
proposals  s 
The  IRFA  is 
comments 
with  the 
comments 
should  have 
heading 


A  nalysis  (IRFA)  of  the 
im  )act  on  small  entities  of  the 
u  ^gested  in  this  document. 

set  forth  below.  These 

niust  be  filed  in  accordance 

filing  deadlines  for 

the  NPRM,  and  they 

a  separate  and  distinct 

nating  them  as  responses. 


san  e 
on 


desi  g: 


B.  Paperwork  Reduction  Act 

5.  This  NI1RM 
or  modified 


contains  no  proposed 
nformation  collection. 


C.  Ex  Parte-\-Permit-But-Disclose 
Proceedings 

6.  This  is  i 
and  commer  t 
Ex  parte  pre;  entations 


permit-but-disclose  notice 
rule  making  proceeding, 
are  permitted, 
unnfe  the  Sunshine  Agenda 
ded  they  are  disclosed  as 
he  Commission's  rules.  See 
CFR  1.1202.  1.1203, 


except  d 
period,  prov 
provided  in 
generally  ^7 
1.1206(a). 

D.  Filing  of  ( 'omments  and  Reply 
Comments 

7.  Pursuan  t  to  applicable  procediu-es 
set  forth  in  §§  1-415  and  1.419  of  the 
Commission  s  rules,  47  CFR  1.415  and 
1.419.  interejted  parties  may  file 
comments  oi  i  or  before  August  29,  2003 
and  reply  co  nments  on  or  before 
September  1  i.  2003.  Comments  maybe 
filed  using  tAe  Conunission's  Electronic 
Comment  Fi  ing  System  (ECFS)  or  by 
filing  paper  i  :opies.  See  Electronic  Filing 
of  Document  s  in  Rulemaking 
I>roceedings  63  FR  24121  (1998). 

8.  Comme  its  fded  through  the  ECFS 
can  be  sent  a  s  an  electronic  file  via  the 
Internet  to  h  1p://www.fcc.gov/e-file/ 
ecfs.html.  G(  nerally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  dacket  or  rulemaking 
numbers  apf  ear  in  the  caption  of  this 
proceeding,  lowever,  commenters  mast 
transmit  one  electronic  copy  of  the 
comments  tc  each  docket  or  rulemaking 
number  refei  enced  in  the  caption.  In 
completing  t  le  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  i  lumber.  Parties  may  also 
submit  an  el  jctronic  conunent  by 
Internet  e-m;  lil.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  i  nclude  the  following  words 
in  the  body  (f  the  message,  "get  form 
<your  e-mai  address>."  A  sample  form 
and  directioi  is  will  be  sent  in  reply. 

9.  Parties  i  vho  choose  to  file  by  paper 
must  file  an  jriginal  and  four  copies  of 
each  filing.  I  more  than  one  docket  or 
rulemaking  i  lumber  appears  in  the 
caption  of  th  is  proceeding,  commenters 
must  submit  two  additional  copies  for 


each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Conunission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  fiUngs 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554. 

II.  Initial  Regulatory  Flexibility 
Analysis 

10.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared 
this  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  impact  on  small 
entities  by  the  policies  and  rules 
proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  provided  in  paragraph  14  of  the 
item.  The  Commission  will  send  a  copy 
of  this  NPRM,  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA). 
In  addition,  the  NPRM  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

A.  Need  for.  and  Objectives  of,  the 
Proposed  Rules  Changes 

1 1 .  The  NPRM  seeks  comment  on 
ways  to  remedy  the  apparent  conflict 
between  §§  73.1350(d)(2)  and  73.62  of 
the  Commission's  rules.  Both  rules  are 
invoked  when  an  AM  station's 
directional  operating  parameters  and/or 
monitoring  point  field  strengths  exceed 
the  required  operating  tolerances. 
Section  73.62  of  the  rules  provides  that 
an  AM  broadcast  station  has  24  hours 
within  which  to  identify  any  excessive 


monitoring  point  readings  followed  by 
three  hours  to  take  corrective  action.  By 
comparison,  §  73.1350(d)(2)  of  the  rules 
requires  that  station  operation  be 
terminated  within  three  minutes  unless 
power  is  reduced  sufficiently  to 
eliminate  any  excess  radiation.  It  is 
important  that  this  apparent  conflict  in 
our  rules  be  addressed  because  these 
rules  affect  termination  of  broadcast 
operations,  which  may  deprive  listeners 
of  necessary  information  regarding 
hazardous  weather  or  other  emergency 
conditions.  In  addition,  if  broadcasters 
are  found  not  to  be  in  compliance  with 
these  rules,  they  may  face  fines  or  have 
forfeitiu'e  action  instituted  against  them. 

B.  Legal  Basis 

12.  The  authority  for  the  action 
proposed  in  this  NPRM  is  contained  in 
sections  1,  4(i)  and  (j),  301,  303,  403  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154{i)  and  (j), 
301,  303,  and  403. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rule  Changes  Will  Apply 

13.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
rules,  if  adopted.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50.000."  As  of 
1997,  there  were  approximately  87,453 
governmental  entities  in  the  United 
States.  This  number  includes  39,044 
county  governments,  municipalities, 
and  townships,  of  which  37,546 
(approximately  96.2%)  have 
populations  of  fewer  than  50,000  or 
more.  Thus,  we  estimate  the  number  of 
small  governmental  jurisdictions  overall 
to  be  approximately  84,098  or  fewer. 
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14.  The  proposed  rule  amendments  to 
§§  73.1350  and  73.62  will  primarily 
apply  to  certain  AM  directional  radio 
broadcasting  licensees  and  potential 
licensees.  The  proposed  amendments  to 
§  73.1350  would  also  affect  FM 
broadcast  stations  in  the  event  that  any 
FM  broadcast  station  operates  in  a 
manner  that  poses  a  threat  to  life  or 
property  or  in  a  manner  that  is  likely  to 
cause  significant  disruption  to  the 
operation  of  other  stations.  The  SBA 
defines  a  radio  broadcast  entity  that  has 
$6  million  or  less  in  annual  receipts  as 
a  small  business.  Business  concerns 
included  in  this  industry  are  those 
"primarily  engaged  in  broadcasting 
aiu-al  programs  by  radio  to  the  public." 
According  to  Commission  staff  review 
of  the  BIA  Publications,  Inc.,  Master 
Access  Radio  Analyzer  Database,  as  of 
May  16,  2003,  about  10,427  of  the 
10,945  commercial  radio  stations  in  the 
United  States  have  revenues  of  $6 
million  or  less.  We  note,  however,  that 
many  radio  stations  are  affiliated  with 
much  larger  corporations  with  much 
higher  revenue,  and  that  in  assessing 
whether  a  business  concern  qualifies  as 
small  under  the  above  definition,  such 
business  (control)  affiliations  are 
included.  Our  estimate,  therefore  likely 
overstates  the  number  of  small 
businesses  that  might  be  affected  by  the 
proposed  rules. 

15. The  proposed  amendments  to 
§  73.1350  would  also  affect  television 
stations  in  the  event  that  any  television 
station  operates  in  a  manner  that  poses 
a  threat  to  life  or  property  or  is  likely 
to  significantly  disrupt  the  operation  of 
other  stations.  The  SBA  defines  a 
television  broadcasting  station  that  has 
no  more  than  $12  million  in  annual 
receipts  as  a  small  business.  Business 
concerns  included  in  this  industry  are 
those  "primarily  engaged  in 
broadcasting  images  together  with 
sound."  According  to  Commission  staff 
review  of  the  BIA  Publications,  Inc. 
Master  Access  Television  Analyzer 
Database  as  of  May  16,  2003,  about  814 
of  the  1,220  commercial  television 
stations  in  the  United  States  have 
revenues  of  $12  million  or  less.  We 
note,  however,  that  in  assessing  whether 
a  business  concern  qualifies  as  small 
under  the  above  definition,  business 
(control)  affiliations  must  be  included. 
Our  estimates,  therefore,  likely  overstate 
the  number  of  small  entities  that  might 
be  affected  by  the  proposed  rules 
because  the  revenue  figure  on  which  it 
is  based  does  not  include  or  aggregate 
revenues  from  affiliated  companies. 


D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

We  do  not  expect  that  the  proposed 
rule  changes  would  impose  any 
additional  reporting  or  recordkeeping 
requirements. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

17.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  such  small  entities;  (3)  the  use  of 
performance,  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

18.  As  indicated  above,  the  NPRM 
seeks  comment  on  how  to  remedy  an 
apparent  conflict  in  the  Commission's 
rules  that  affect  AM  broadcast  stations 
that  employ  directional  antennas. 
Amendment  of  one  of  the  rules  also  may 
affect  FM  and  television  broadcast 
services.  No  alternatives  to  our  proposal 
herein  are  mentioned  because  we 
anticipate  no  differential  impact  on 
smaller  entities.  However,  we  welcome 
comment  on  modifications  of  proposals 
if  based  on  potential  differential  impact. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the 
Commission 's  Proposals 

None. 
rn.  Ordering  Clauses 

19.  It  is  ordered  that,  pursuant  to 
sections  1,  4(i)  and  (j),  301,  303,  and  403 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i)  and  (j), 
301,  303,  and  403,  comment  is  hereby 
sought  on  the  analysis,  questions, 
discussions  and  statements  of  issues  in 
the  Notice  of  Proposed  Rule  Making. 

20.  It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  SHALL  SEND  a 
copy  of  this  NPRM,  including  the  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  47  CFR  Part  73 

Administrative  practice  and 
procedure  and  radio  broadcast  services. 


Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  30l  334,  and 
336. 

2.  Section  73.62  is  revised  to  read  as 
follows: 

§73.62    Directional  antenna  system 
operation  and  tolerances. 

(a)  Each  AM  station  operating  a 
directional  antenna  must  maintain  the 
relative  amplitudes  of  the  antenna 
currents,  as  indicated  by  the  antenna 
monitor,  within  5%  of  the  values 
specified  on  the  instrument  of 
authorization.  Directional  anteima 
relative  phases  must  be  maintained 
within  3  degrees  of  the  values  specified 
on  the  instrument  of  authorization. 

(b)  In  the  event  of  a  failure  of  system 
components,  improper  pattern 
switching  or  any  other  event  that  results 
in  operation  substantially  at  variance 
fi'om  the  radiation  pattern  specified  in 
the  instrument  of  authorization  for  the 
pertinent  time  of  day,  operation  must  be 
terminated  within  three  minutes  unless 
power  can  be  reduced  sufficiently  to 
eliminate  any  excessive  radiation.  See 

§  73.1350(e). 

(c)  In  the  event  of  minor  variations  of 
directional  antenna  operating 
parameters  from  the  tolerances  specified 
in  paragraph  (a)  of  this  section,  the 
following  procedures  will  apply: 

(1)  The  licensee  shall  measure  and  log 
every  monitoring  point  at  least  once  for 
each  mode  of  directional  operation. 
Subsequent  variations  in  operating 
parameters  will  require  the  remeasuring 
and  logging  of  every  monitoring  point  to 
assure  that  the  authorized  monitoring 
point  limits  are  not  being  exceeded.  The 
licensee  will  be  permitted  24  hours  to 
accomplish  these  actions:  provided  that, 
the  date  and  time  of  the  failure  to 
maintain  proper  operating  parameters 
has  been  recorded  in  the  station  log. 

(2)  Provided  each  monitoring  point  is 
within  its  specified  limit,  operation  may 
continue  for  a  period  up  to  30  days 
before  a  request  for  Special  Temporary 
Authority  (STA)  must  be  filed,  pursuant 
to  paragraph  (c)(4)  of  this  section,  to 
operate  with  parameters  at  variance 
from  the  provisions  of  paragraph  (a)  of 
this  section. 
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(3)  If  any  nonitoring  point  exceeds  its 
specified  lir  lit,  the  licensee  must  either 
terminate  o|  leration  within  three  hours 
or  reduce  p(  wer  in  accordance  with  the 
applicable  provisions  of  §  73.1350(d),  in 
order  to  elir  linate  any  possibility  of 
interference  or  excessive  radiation  in 
any  directio  a. 

(4)  If  operition  pursuant  to  paragraph 
(c)(3)  of  this  section  is  necessary,  or 
before  the  3i )  day  period  specified  in 
paragraph  (c  )(2)  of  this  section  expires, 
the  licensee  must  request  a  Special 
Temporary  ,  Authority  (STA)  in 
accordance  vith  §  73.1635  to  continue 
operation  w  th  parameters  at  variance 
and/or  with  reduced  power  along  with 
a  statement  :ertifying  that  all 
monitoring  )oints  will  be  continuously 
maintained  ivithin  their  specified  limits. 

(d)  In  any  other  situation  in  which  it 
might  reasoi  lably  be  anticipated  that  the 
operating  pa  rameters  might  vary  out  of 
tolerance  (such  as  planned  array  repairs 
or  adjustment  and  proofing  procedures), 
the  licensee  shall,  before  such  activity  is 
undertaken,  obtain  a  Special  Temporary 
Authority  (STA)  in  accordance  with 
§  73.1635  in  order  to  operate  with 
parameters  <  t  variance  and/or  with 
reduced  pov  rer  as  required  to  maintain 
all  monitorii  »g  points  within  their 
specified  lir  lits. 

3.  Section  73.1350  is  amended  by 
revising  paragraphs  (b)(2)  and  (d);  by 
redesignatin  i  paragraphs  (e)  through  (h) 
as  paragraph  s  (f)  through  (i);  and  by 
adding  a  nei  \i  paragraph  (e)  to  read  as 
follows: 

§73.1350    Transmission  system  operation. 
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within  threei  hours  include  excessive 


power,  excessive  modulation  or  the 
emission  of  spurious  signals  that  do  not 
result  in  harmful  interference. 

(e)  If  a  broadcast  station  is  operating 
in  a  manner  that  poses  a  threat  to  life 
or  property  or  that  is  likely  to 
significantly  disrupt  the  operation  of 
other  stations,  immediate  corrective 
action  is  required.  In  such  cases, 
operation  must  be  terminated  within 
three  minutes  unless  antenna  input 
power  is  reduced  sufficiently  to 
eliminate  any  excess  radiation. 
Examples  of  conditions  that  require 
immediate  corrective  action  include  the 
emission  of  spurious  signals  that  cause 
harmful  interference,  any  mode  of 
operation  not  specified  by  the  station 
license  for  the  pertinent  time  of  day,  or 
operation  substantially  at  variance  fi'om 
the  authorized  radiation  pattern. 

*  it  *  *  -k 

(FR  Doc.  03-19092  Filed  7-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  219 

Docket  No.  FRA  2001-11068,  Notice 
No.  4 

RIN2130-AB39 

Application  of  FRA  Alcohol  and  Drug 
Rules  to  Foreign  Railroad  Foreign- 
Based  Employees  Who  Perform  Train 
or  Dispatching  Service  in  the  United 
States:  Completion  of  Consultations 
with  Canadian  and  Mexican 
Governments  and  Closure  of  Comment 
Period 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Proposed  rule. 

SUMMARY:  Currently,  employees  of  a 
foreign  railroad  (a  railroad  incorporated 
outside  the  United  States)  whose 
primary  reporting  point  is  outside  the 
United  States  who  enter  into  the  United 
States  to  perform  train  or  dispatching 
service  (foreign  railroad  foreign-based 
employees  or  "FRFB  employees")  are 
subject  only  to  the  general  conditions, 
prohibitions,  post-accident  testing  and 
reasonable  suspicion  testing 
requirements  in  FRA's  alcohol  and  drug 
regulations  (49  CFR  part  219).  In  a 
December  11,  2001  notice  (NPRM)  (66 
FR  64000).  FRA  proposed  to  make  FRFB 
employees,  who  are  presently  excepted 
from  the  requirements  concerning 
employee  assistance  programs,  random 
alcohol  and  drug  testing  and  pre- 


emplojTnent  drug  testing,  fully  subject 
to  part  219  requirements. 

In  this  notice,  FRA  outlines  the  likely 
revisions  to  the  NPRM  based,  in  part,  on 
consultations  with  the  Canadian  and 
Mexican  Governments.  FRA  also 
announces  the  closure  of  the  comment 
period  on  this  rule. 
DATES:  Written  Comments:  Written 
comments  must  be  received  by  August 
27,  2003.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
possible  without  incurring  additional 
expense  or  delay. 

ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FRA  2001-11068,  Notice  No.  4]  by  any 
of  the  following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax;  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues,  Lamar  Allto,  Alcohol 
and  Drug  Program  Manager,  FRA  Office 
of  Safety,  RRS-11,  1120  Vermont 
Avenue,  NW.,  Mail  Stop  25, 
Washington,  DC  20590  (telephone  202- 
493-6313).  For  legal  issues,  Patricia  V. 
Sun,  Trial  Attorney,  Office  of  the  Chief 


Counsel,  RCC-11,  1120  Vermont 
Avenue,  NW.,  Mail  Stop  10, 
Washington,  DC  20590  (telephone  202- 
493-6038). 

SUPPLEMENTARY  INFORMATION: 
Public  Participation 

FRA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  documents. 

We  will  file  in  the  docket  all  written 
comments  that  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FRA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  fo  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays.  You  may  also  review  the 
docket  using  the  Internet  at  the  web 
address  in  the  ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for    - 
comments.  We  will  consider  comments 
filed  late  if  it's  possible  to  do  so  without 
incurring  expense  or  delay.  We  may 
change  this  proposal  in  light  of  the 
comments  that  we  receive. 

If  you  want  FRA  to  acknowledge 
receipt  of  your  comments  on  the 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Background 

As  stated  above,  in  December  2001, 
FRA  proposed  to  amend  part  219  by 
making  FRFB  employees  subject  to  the 
employee  assistance  program,  random 
alcohol  and  drug  testing,  and  pre- 
employment  drug  testing  requirements. 
In  May  2002,  two  months  after  FRA  had 
held  a  public  hearing  and  closed  the 
comment  period,  the  Canadian  Embassy 
delivered  a  diplomatic  note  objecting  to 
the  proposed  rule,  while  in  July  2002 
the  Canadian  Human  Rights 
Commission  issued  a  long-awaited 
policy  (Policy)  on  the  alcohol  and  drug 
testing  of  workers.  In  response  to  these 
developments,  FRA  published  a  notice 
(67  FR  75996,  December  10,  2002) 


which  asked  for  comment  on  the  Policy 
and  reopened  the  comment  period  until 
further  notice  to  allow  for  additional 
consultations  with  Canada  and  Mexico. 
Since  then,  FRA  has  twice  had  the 
opportunity  to  discuss  these  issues: 
first,  at  the  annual  Transport  Canada/ 
FRA  meeting  in  March  2003  and,  more 
recently,  at  the  Land  Transportation 
Standards  Subcommittee  meeting  in 
May  2003.  At  the  latter  meeting  FRA 
also  discussed  the  NPRM  with 
representatives  of  the  Mexican 
Government;  the  Mexican 
representatives  indicated  that  Mexico 
would  be  issuing  regulations  in  the  near 
future  that  would  be  compatible  with 
FRA's  rules. 

Based  upon  the  considerations 
discussed  among  FRA  and  the 
representatives  of  the  Canadian  and 
Mexican  governments,  as  well  as  other 
comments  to  the  docket.  FRA  intends  to 
issue  a  final  rule  that  would  revise  the 
NPRM  as  outlined  below.  FRA  believes 
that  the  final  rule  will  reasonably 
address  the  concerns  which  Canadian 
and  Mexican  representatives  expressed 
during  the  consultation  process.  FRA 
will,  of  course,  carefully  consider  any 
comments  that  are  filed  when  issuing 
the  final  rule. 

1.  The  proposed  rule  will  be  made 
final,  but  with  significant  revisions. 

2.  FRA  will  intlude  in  the  final  rule 
an  exclusion  permitting  foreign-based 
employees  of  foreign  railroads  to  enter 
into  the  United  States  to  perform  train 
or  dispatching  service  for  a  distance  of 
up  to  10  route  miles  under  the  present 
exceptions  (which  will  have  the  effect  of 
facilitating  interchange  with  U.S. 
railroads  at  the  majority  of  current 
gateways).  FRA  will  work  with 
Transport  Canada  to  confirm  the 
locations  and  mileage  of  existing 
Canadian  gateways. 

3.  FRA  will  entertain  and  consider 
requests  for  waiver  in  other 
circumstances  where  consistent  with 
railroad  safety  and  in  the  public 
interest.  Existing  crew  assignments  will 
remain  subject  to  the  current  exceptions 
until  waiver  requests  can  be  considered 
on  their  merits,  provided  such  requests 
are  filed  within  120  days  of  the 
publication  of  the  final  rule. 

4.  Obligations  of  foreign  railroads 
with  respect  to  testing  may,  at  the 
election  of  the  railroad,  be  conducted  on 
U.S.  soil.  Any  employee  testing  positive 
or  refusing  a  test  will  be  subject  to 
removal  from  service  only  with  respect 
to  service  in  the  U.S.  Canadian  and 
Mexican  railroads  will  otherwise  be  free 
to  handle  such  employees  under 
applicable  law  in  their  home  countries. 

5.  Even  where  no  exception  or  waiver 
applies,  FRA  will  except  current 


employees  from  pre-employment  drug 
testing  requirements.  Only  employees 
entering  train  or  dispatching  service  in 
the  U.S.  after  the  effective  date  of  the 
final  rule  will  be  required  to  be  pre- 
employment  tested.  (This  is  consistent 
with  FRA's  approach  to  U.S.  workers  as 
the  pre-employment  drug  testing 
program  was  initiated.)  Again,  FRA  is 
indifferent  to  whether  specimens  are 
collected  in  Canada  (for  Canadian 
railroads),  Mexico  (for  Mexican 
railroads),  or  the  U.S.,  so  long  as  United 
States  Department  of  Transportation 
workplace  procedures  (49  CFR  part  40) 
are  observed  and  records  are  maintained 
as  required.  Canadian  and  Mexican 
employers  remain  free  to  retain  any 
employee  testing  positive  or  refusing  a 
test,  although  these  employees  may  not 
be  used  for  service  in  the  U.S. 

6.  The  final  rule  will  also  allow  FRA's 
Associate  Administrator  for  Safety  to 
recognize  a  foreign  government's 
program  as  compatible  to  that  of  FRA. 
To  be  so  recognized,  the  foreign 
government  program  must  include  the 
essential  elements  of  part  219.  including 
pre-employment  testing  and  random 
testing,  and  adopt  testing  procedures, 
criteria  and  assays  equivalent  to  those 
used  in  part  40.  Once  granted,  program 
recognition  remains  valid  so  long  as  the 
program  retains  these  elements  and 
foreign-based  railroads  comply  with  the 
program's  requirements. 

FRA  believes  that  the  approach 
outlined  above  is  the  best  compromise 
that  can  be  fashioned  to  accommodate 
the  concerns  of  some  commenters  while  • 
continuing  to  be  responsible  for  control 
of  alcohol  and  drug  use  in  railroad 
operations  within  U.S.  borders. 

Issued  in  Washington,  DC  on  July  22,  2003. 
Allan  Rutter, 

Federal  Railroad  Administrator. 
[FR  Doc.  03-19042  Filed  7-25-03:  8:45  ami 
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ACTION:  Noti  fication  of  a  proposal  for 
EFPs  to  com  luct  experimental  fishing; 
request  for  qomments. 


summary:  N  ^S  announces  that  the 
Administrat  df,  Northeast  Region,  NMFS 
(Regional  Administrator),  has 

hat  an  application  for  EFPs 
Df  the  required  information 
and  warrant  i  further  consideration.  The 
Regional  Ad  ministrator  is  considering 

Df  the  activities  to  be 
authorized  i  nder  the  EFPs  with  respect 
to  the  North  ;ast  (NE)  Multispecies 
Fishery  Management  Plan  (FMP). 
However,  fu  "ther  review  and 
consultation  may  be  necessary  before  a 
final  determ  nation  is  made  to  issue 


determined 
contains  all 


EFPs.  There 
the  Regiona 


ore,  NMFS  announces  that 
Administrator  proposes  to 
issue  EFPs  i:i  response  to  an  application 
submitted  b; '  the  Groundfish  Group 
Associated  I  isheries  of  Maine 
(Associated  "isheries  of  Maine),  in 
collaboratioi  i  with  Manomet  Center  for 
Conservation  Sciences  (Manomet). 
These  EFPs  vould  allow  up  to  four 
vessels  to  fish  for  yellowtail  flounder  in 
NE  multispe  Dies  year-round  Closed  Area 
II  (CA  II)  dui  ing  September  and  October 
2003.  The  pi  irpose  of  the  study  is  to 
conduct  sup  Dlementary  sampling  in 
relation  to  a  :urrently  ongoing 
experiments  .  fishery  for  yellowtail 
flounder  in  (^A  II,  which  was  approved 
by  the  Regio  lal  Administrator  on 
September  1 D,  2002. 

DATES:  Comi  nents  on  this  action  must  be 
received  at  t  le  appropriate  address  or 
fax  number  see  ADDRESSES)  on  or  before 
August  12,  2  003. 

ADDRESSES:  A^ritten  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Adminisftati  )r,  NMFS,  NE  Regional 
Office,  1  Bla  :kbum  Drive,  Gloucester, 
MA  01930.  }  iark  the  outside  of  the 
envelope  "Camments  on  Yellowtail  EFP 
Proposal."  Comments  may  also  be  sent 
via  fax  to  (9:  8)  281-9135.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  1  iternet. 

Copies  of  he  Draft  Enviroiunental 
Assessment  EA)  are  available  from  the 
NE  Regional  Office  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Ferriiira,  Fishery  Policy  Analyst, 
phone:  978-281-9103,  fax:  978-281- 
9135,  email:  aUison.ferreira@noaa.gov 
SUPPLEMENTARY  INFORMATION: 

Background! 

On  September  10,  2002,  in  response 
to  an  EFP  ap  alication  submitted  by 
Manomet  an  1  the  Associated  Fisheries 
of  Maine,  tho  Regional  Administrator 
approved  th(!  issuance  of  17  EFPs  (12 
vessels  plus  five  alternate  vessels)  to 
conduct  an  e  xperimental  fishery  for 


yellowtail  flounder  in  CA  II.  The 
purpose  of  this  experimental  fishery  is 
to  collect  observer-based  data  to 
determine  whether  seasonal  access  to 
portions  of  CA  II  for  the  piu-pose  of 
harvesting  Georges  Bank  (GB)  yellowtail 
flounder  is  possible  without  significant 
bycatch  and  discard  of  other  regulated 
NE  multispecies,  particularly  cod  and 
haddock.  This  information  could  then 
be  used  by  the  New  England  Fishery 
Management  Council  (Council)  and 
NMFS  to  determine  the  feasibility  of 
establishing  a  seasonal  access  program 
that  would  allow  the  harvest  of  GB 
yellowtail  flounder  in  portions  of  CA  II. 

The  study  period  proposed  for  the 
initial  experimental  fishery  was  July 
through  December  2002.  However, 
because  the  applicants  were  required  to 
prepare  an  EA  to  assess  the  impacts  of 
the  proposed  experimental  fishery  on 
the  environment,  the  issuance  of  EFPs 
was  delayed  until  September  2002.  In 
order  to  acconunodate  the  proposed 
study  period,  NMFS  authorized  the  July 
and  August  2002  portion  of  the  study  to 
take  place  during  July  and  August  2003. 
Due  to  a  change  in  the  proposed  study 
period,  Manomet  and  the  Associated 
Fisheries  of  Maine  submitted  an 
application  for  six  EFPs  (four  vessels 
plus  two  alternate  vessels)  on  June  20, 
2003,  to  conduct  additional  sampling 
dicing  September  and  October  2003. 
The  objective  of  this  additional 
sampling  is  to  compare  the  survey  data 
collected  in  September  and  October 
2002  to  the  data  collected  in  September 
and  October  2003,  in  order  to  assess  the 
similarity  of  data  between  the  two 
calendar  years.  In  addition,  harsh 
weather  conditions  during  October  2002 
resulted  in  incomplete  sampling  of  the 
survey  area.  Therefore,  additional 
sampling  of  the  siuvey  area  is  being 
requested  for  October  2003. 

The  proposed  supplemental 
experimental  fishery  would  utilize  up  to 
four  commercial  vessels  to  complete 
four  trips  of  5  days  in  duration,  for  a 
total  of  20  days-at-sea  (DAS).  Two  trips 
would  take  place  concurrently  during 
September  2003,  and  two  concurrent 
trips  would  take  place  during  October 
2003.  The  participating  vessels  would 
be  exempt  from  NE  multispecies  DAS 
requirements,  but  would  be  prohibited 
from  fishing  in  areas  outside  CA  II 
during  an  experimental  fishing  trip. 

The  proposed  supplemental 
experimental  fishery  would  occiu  in  the 
same  area  and  follow  the  same  scientific 
protocols  established  for  the  previously 
approved  yellovrtail  experimental 
fishery  in  CA  II  (previously  approved 
study).  Therefore,  the  study  would 
occur  in  the  area  south  of  41°30'  N.  lat. 
within  CA  II,  participating  vessels 


would  use  standard  otter  trawl  gear 
having  a  6.5-inch  (16.5-cm)  square 
mesh  codend,  and  participating  vessels 
would  follow  a  pre-determined 
sampling  design.  In  addition,  the 
proposed  supplemental  experimental 
fishery  would  have  100-percent 
observer  coverage  provided  by  Manomet 
staff. 

Participating  vessels  would  be  boimd 
by  the  same  permit  conditions  as  the 
previously  approved  study.  Bycatch  of 
cod  and  haddock  would  be  limited  to 
2,000  lb  (907  kg)  and  3,000  lb  (1,361  kg) 
per  DAS,  respectively,  and  all  fish 
landed  would  be  required  to  meet 
minimiun  size  requirements.  In 
addition,  due  to  concerns  over  skate 
bycatch,  the  applicants  have  agreed  to 
identify  and  record  all  skates  caught,  by 
species,  and  return  all  skates  caught  to 
the  sea  immediately  in  order  to 
minimize  mortality.  No  skates  would  be 
retained  for  landing  or  sale. 

The  previously  approved  study  is 
constrained  to  a  yellowtail  flounder 
total  allowable  catch  (TAG)  of  220  mt. 
This  overall  TAG  would  also  apply  to 
the  proposed  supplemental 
experimental  fishery.  According  to  the 
applicants  and  the  preliminary  data 
they  have  provided,  only  17.1  mt  of 
yellowtail  flounder  was  harvested 
during  the  first  4  months  of  the 
previously  approved  study. 
Furthermore,  the  EFPs  would  contain  a 
provision  that  the  Regional 
Administrator  has  the  authority  to 
terminate  the  experimental  fishery  if  the 
yellowtail  floimder  TAG  of  220  mt  is 
exceeded,  or  if  excessive  bycatch  of  cod, 
haddock  and  other  species  of  concern 
(including,  but  not  limited  to,  skates) 
occurs  during  any  given  trip. 

A  draft  EA  nas  been  prepared  that 
analyzes  the  impacts  of  the  proposed 
experimental  fishery  on  the  human 
enviroiunent.  This  draft  EA  concludes 
that  the  proposed  activities  to  be 
conducted  under  the  requested  EFPs  are 
consistent  with  the  goals  and  objectives 
of  the  FMP,  would  not  be  detrimental  to 
the  well-being  of  any  stocks  of  fish 
harvested,  and  would  have  no 
significant  enviroiunental  impacts.  The 
draft  EA  also  concludes  that  the 
proposed  experimental  fishery  would 
not  be  detrimental  to  Essential  Fish 
Habitat,  marine  mammals,  or  protected 
species. 

EFPs  would  be  issued  to  up  to  six 
vessels  (four  vessels  plus  two  alternate 
vessels),  exempting  them  from  the  DAS 
requirements  and  CA  II  restrictions  of 
the  FMP.  Regulations  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 


Federal  Register / Vol.  68,  No.  144 /Monday,  July  28.  2003 / Proposed  Rules 


44279 


opportunity  to  comment  on  applications 
for  proposed  EFPs. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  July  22,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  03-19147  Filed  7-25-03;  8:45  am] 
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Notices 


This  section  o  the  FEDERAL  REGISTER 
contains  docui  nents  other  ttian  rules  or 
proposed  rule;  i  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  &  >cuments  appearing  in  this 
section. 


OEPARTME^  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Food  Stamp 
Program  Identification  Cards 

agency:  Foop  and  Nutrition  Service, 
USDA. 

ACTION:  Notiie. 


summary:  In 
Paperwork 
notice  invitei ; 
other  public 
proposed 
associated  w 
Identificatioi 


JP 


DATES:  Writti  n 
submitted  on 
2003. 


iccordance  with  the 
Rpduction  Act  of  1995,  this 
the  general  public  and 
gencies  to  comment  on 
inf^irmation  collection 
th  Food  Stamp  Program 
Cards. 


comments  must  be 
or  before  September  26, 


ADDRESSES:  i  end  comments  and 
requests  for  c  opies  of  this  information 
collection  to:  Lizbeth  Silberraann,  Chief, 
Electronic  Banefit  Transfer  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture, :  1101  Park  Center  Drive, 
Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  I  or  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  util:  ty;  (b)  the  accuracy  of  the 
agency's  estii  aate  of  the  burden  of  the 
proposed  col  ection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhaice  the  quality,  utility,  and 
clarity  of  the  nformation  to  be 
collected;  an(  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  i  se  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technolagical  collection 
techniques  oi  other  forms  of  information 
technology. 
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All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lizbeth  Silbermann,  Chief,  Electronic 
Benefits  Transfer  Branch,  (703)  305- 
2517. 

SUPPLEMENTARY  INFORMATION: 

Title:  Food  Stamp  Program 
Identification  CcU-ds. 

OMB  Number:  0584-0124. 

Form  Number:  None. 

Expiration  Date;  11/30/2003. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Section  ll(e)(15)  of  the 
Food  Stamp  Act  (the  Act)  (7  U.S.C.  2020 
(e)(15))  requires  State  agencies  to  issue 
photographic  identification  to  recipients 
in  certain  project  areas  if  the  Secretary 
and  the  Department's  Inspector  General 
find  it  useful  and  cost  effective  for 
program  integrity.  The  Food  Stamp 
Program  (FSP)  regulations  at  7  CFR 
274.10(a)  require  State  agencies  to  issue 
an  identification  (ID)  card  to  recipients 
as  a  proof  of  eligibilitv.  FSP  regulations 
at  7  CFR  274.10(b)  require  State 
agencies  to  issue  photo  ID  cards  in 
project  areas  with  100,000  or  more 
recipients  unless  the  area  uses  direct 
mail  issuance  or  has  implemented  an 
Electronic  Benefits  Transfer  (EBT) 
system.  Because  of  EBT  and  direct  mail 
issuance,  there  are  no  remaining  areas 
where  photo  ID  cards  are  now  needed; 
therefore,  this  category  of  cards  has  been 
eliminated.  Recipients  in  areas  without 
EBT  or  direct  mail  issuance,  however, 
must  present  ID  cards  to  coupon  issuers. 
Also,  retailers  that  have  been  authorized 
to  accept  FSP  benefits  may  ask 
recipients  to  show  their  ID  when 
making  a  purchase. 

The  proposed  revision  to  the 
information  collection  burden 
associated  with  FSP  identification  cards 
reflects  a  reduction  because  of  the# 
legislated  requirement  for  State  agencies 
to  change  ft-om  coupon  to  EBT  systems 
in  Section  7(i)  of  the  Act  (7  U.S.C.  2016 
(i)).  With  EBT  systems,  the  need  to 
prove  identity  or  eligibility  with  a  paper 
document  becomes  obsolete.  With  EBT 
systems,  benefits  are  not  physically 
distributed  but  are  posted  electronically 
to  accounts  created  for  recipients  by 
State  agencies  through  their  EBT 
vendors.  As  a  result,  coupon  issuance 
agents  are  eliminated.  The  State 


agencies  provide  each  recipient  with  a 
plastic  card  and  Personal  Identification 
Number  (PIN)  that  serve  to  identify  the 
recipient.  Recipients  are  instructed  to 
protect  their  card  and  PIN  and  as  long 
as  the  PIN  is  secure,  no  one  other  than 
the  recipient  is  able  to  use  their  benefits. 
The  cards  and  PINs  are  used  at 
authorized  retailers  who  are  guaranteed 
payment  for  the  electronic  purchases 
within  two  banking  days.  If  EBT 
vouchers  are  necessary  as  a  result  of 
telecommunication  or  systems 
disruptions,  retailers  are  guaranteed 
payment  as  long  as  they  follow  the 
procedures  issued  by  the  State  agency. 
As  a  result,  retailers  are  not  concerned 
with  other  forms  of  ID. 

Estimate  of  Burden:  Ciurently,  over  90' 
per  cent  of  FSP  benefits  are  delivered 
via  EBT.  Only  one  State  agency  (Guam) 
remains  without  EBT  although  three 
(California,  Delaware,  and  Iowa)  have 
not  completed  statewide 
implementation.  Based  on  the  schedules 
for  these  State  agencies,  there  will  be  no 
coupon  issuance  by  January  2005. 

This  information  collection  burden 
affects  State  agencies  where  there  are 
still  coupon  issuance  systems.  In  those 
areas  each  newly  certified  recipient 
must  be  issued  an  ID  card  and 
replacements  must  be  provided  if  they 
are  lost.  There  are  only  609,973 
recipient  households  being  issued 
coupons  as  of  March  2003.  We  estimate 
38,034  new  recipients  will  still  be 
issued  coupons  and  therefore  ID  cards 
annually.  We  also  estimate  that  about 
6,100  of  the  remaining  recipients  using 
coupons  will  lose  their  ID  cards  which 
the  State  agencies  will  have  to  replace. 
Therefore,  the  total  State  agency 
respondent  estimate  is  44,134  for  the  ID 
card  burden;  a  reduction  of  133,650 
respondents  from  177,784  respondents. 

Although  we  expect  the  ID  burdeh  to 
end  in  January  2005,  we  will  leave  the 
estimate  of  the  burden  the  same  for  all 
three  of  the  renewal  periods. 

Affected  Public:  State  agencies. 

Estimated  Number  of  Respondents: 
44.134. 

Estimated  Number  of  Responses  per 
respondent:  1. 

Estimated  Time  per  Response:  1 
minute. 
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Estimated  Total  Annual  Burden: 
735.6  hours  annually. 

Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[PR  Doc.  03-19080  Filed  7-25-03;  8:45  am] 

BILLING  CODE  3410-30-P 

DEPARTMENT  OF  COMMERCE 
[I.D.072103B] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency-  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Reporting  Requirements  for 
Commercial  Fisheries  Authorization 
under  Section  118  of  the  Marine 
Mammal  Protection  Act. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0292. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  30. 

Number  of  Respondents:  200. 

Average  Hours  Per  Response:  9 
minutes. 

Needs  and  Uses:  The  reporting  of 
injury  and/or  mortalities  of  marine 
mammals  is  mandated  under  Section 
1 18  of  the  Marine  Mammal  Protection 
Act.  This  information  is  required  to 
determine  the  impact  of  commercial 
fishing  on  marine  mammals 
populations.  The' information  is  also 
used  to  categorize  commercial  fisheries: 
Category  I  (frequent).  Category  II 
(occasional),  and  Category  III  (remote 
chance)  taking  of  a  marine  mammal. 
Participants  in  the  first  two  categories 
have  to  be  authorized  to  take  marine 
mammals,  while  those  in  Category  III 
are  exempt  from  this  requirement.  All 
categories  must  report  injuries  or 
mortalities  on  a  National  Marine 
Fisheries  Service  form. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHyneic@doc.gov). 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  July  17.  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  03-19038  Filed  7-25-03;  8:45  am] 
BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  35-2003] 

Foreign-Trade  Zone  33 — Pittsburgh, 
PA,  Application  for  Subzone  Status, 
Mitsubishi  Electric  Power  Products, 
Inc.  (Circuit  Breakers),  Warrendale  and 
Freedom,  PA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Regional  Industrial 
Development  Corporation  of 
Southwestern  Pennsylvania,  grantee  of 
FTZ  33,  requesting  special-purpose 
subzone  status  for  the  circuit  breaker 
manufacturing  facilities  of  Mitsubishi 
Electric  Power  Products.  Inc.  (MEPPI)  (a 
subsidiary  of  Mitsubishi  Electric 
Corporation,  of  Japan),  located  in 
Warrendale  and  Freedom,  Pennsylvania. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  16.2003. 

The  proposed  subzone  would  be 
comprised  of  three  separate  facilities: 
Site  1  (7  acres/76,000  sq.  ft., 
manufacturing  plant) — 510-512 
Keystone  Drive.  Warrendale  (Allegheny 
County),  Pennsylvania;  Site  2  (12  acres/ 
50,000  sq.  ft.,  manufacturing  plant) — 
530  Keystone  Drive,  Warrendale,  about 
20  miles  northwest  of  Pittsburgh;  and. 
Site  3  (5  acres/14,000  sq.  ft.,  leased 
warehouse) — Buildings  3  and  3A,  Tri- 
County  Commerce  Park,  2509  Lovi 
Road,  Freedom  (Beaver  County), 
Pennsylvania,  some  5  miles  west  of  Site 
1.  The  facilities  (190  employees)  are 
used  to  assemble  and  repair  high- 
voltage  circuit  breakers  (HTSUS 
Heading  8535)  for  export  and  the  U.S. 
market.  Up  to  600  units  can  be 
produced  annually.  The  circuit  breakers 
(1.800+  volts)  are  assembled  from 
domestic  and  foreign-origin 
components.  Components  purchased 
from  abroad  (representing 


approximately  50%  of  finished  circuit 
breaker  value)  include:  mechanisms, 
moving  and  stationary  interrupters,  trip 
coils,  DC  motors,  auxiliary  switches, 
porcelain  and  composite  insulators,  and 
tanks  (duty  rate  range:  free — 4.0%).  FTZ 
procedures  would  exempt  MEPPI  from 
Customs  duty  payments  on  the  foreign 
materials  used  in  export  production.  On 
its  domestic  sales  and  exports  to 
NAFTA  markets,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  circuit  breakers  (2.0%)  for 
the  foreign-sourced  components  noted 
above.  The  application  indicates  that 
subzone  status  would  help  improve  the 
facilities'  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street,  NW.,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
4100W,  1401  Constitution  Ave..  NyV., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
September  26,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  October  14,  2003). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.  1  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  Suite  2002,  1000 
Liberty  Avenue,  Pittsburgh,  PA  15222. 

Dated:  July  16,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-19142  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 
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DEPARTMBNT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  36-21003] 

Foreign-Trade  Zone  234 — Gregg 
County,  TX,  Application  for  Subzone 
Status,  Eubjanlc  Manufacturing 
Enterprises^  inc.  (Air  Conditioning  and 
Heating  Eqi^ipment),  Longview,  TX 

An  application  has  been  submitted  to 
the  Foreign-  Trade  Zones  Board  (the 
Board]  by  Gegg  County,  Texas,  grantee 
of  FTZ  234,  requesting  special-purpose 
subzone  status  for  the  air  conditioning 
and  heating  jequipment  manufacturing 
plant  of  Euh  ink  Manufacturing 
Enterprises,  Inc.  (Eubank)  (a  subsidiary 
of  Fedders  Corporation),  located  in 
Longview,  Texas.  The  application  was 
submitted  p  irsuant  to  the  provisions  of 
the  Foreign- Trade  Zones  Act,  as 
amended  (Id  U.S.C.  81a-81u),  and  the 
regulations  (  f  the  Board  (15  CFR  part 
400).  It  was  brmally  filed  on  July  21, 
2003. 

The  Eubaiik  plant  (9  acres/140,000 
sq.ft.)  is  located  adjacent  to  Interstate 
Highway  20  and  FM2011  in  Longview 
(Gregg  Coun'y),  Texas.  The  facility  (140 
employees)  i  s  used  to  produce  air 
conditioning  units  (window/wall, 
unitary,  com  lensing)  and  components 
(A-coils).  air  handlers,  and  furnaces  for 
export  and  tlie  U.S.  market.  The 
finished  proi  lucts  are  manufactured 
fi^om  domest  ic  and  foreign-origin 
components,  Components  that  are,  or 
may  be,  purchased  from  abroad 
(representinj  approximately  25%  of 
finish&d  pro(  iuct  value)  include:  gases 
classified  under  HTSUS  heading  2903— 
saturated/ unsaturated  chlorinated 
derivatives  of  acyclic  hydrocarbons; 
fluorinated,  1  trominated  or  iodinated 
derivatives  o  F  acyclic  hydrocarbons; 
halogenated  derivatives  of  cyclanic, 
cyclenic  or  c  j^cloterpenic  hydrocarbons; 
halogenated  derivatives  of  aromatic 
hydrocarbon  >;  polystyrene,  styrene 
acrylonitrile,  ABS  and  MBS  copolymers, 
plastic  gaske:s/washer/seals/o-rings,  v- 
belts  and  fasi  eners,  articles  of  hard 
rubber,  print  ;d  labels,  glass  fiber  yarn 
(Category  20  ;  must  be  admitted  under 
privileged  faeign  status — 19  CFR 
146.41),  glas!  fiber  fabric,  steel  cloth/ 
netting/fenci  ig/bands,  fasteners, 
radiators,  hot-air  distributors,  copper 
bars/rods/prdfiles/tubes/pipes/fittings, 
aluminum  bars/rods/profiles/plates/ 
sheets/strips,  foil,  compressors,  pumps, 
fans,  hoods,  umace  burners,  filters, 
valves  (checi  ,  safety  relief,  control, 
regulator),  elisctric  motors,  transformers, 
conductors,  i  ectifiers,  power  supplies, 
capacitors,  sintches,  terminals, 
connectors,  s  Afitchboards,  circuit 


breakers,  contractors,  wire,  thermostats, 
regulators,  and  controllers  (duty  rate 
range:  free — 7.4%) 

FTZ  procedures  would  exempt 
Eubank  from  Customs  duty  payments  on 
the  foreign  materials  used  in  export 
production.  On  its  domestic  sales  and 
exports  to  NAFTA  markets,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  the  finished  air 
conditioning  and  heating  equipment 
and  components  (fi-ee,  1.4%)  for  the 
foreign-sourced  inputs  noted  above. 
Foreign  status  merchandise  and 
domestic  merchandise  destined  for 
export  would  be  exempt  from  certain 
local  inventory  taxes.  Eubank  would  be 
able  to  defer  Customs  duty  payments  on 
foreign-origin  finished  products  that 
would  be  admitted  to  the  proposed 
subzone  for  U.S.  distribution.  Duties 
would  be  deferred  or  reduced  on  foreign 
production  equipment  admitted  to  the 
proposed  subzone  until  which  time  it 
becomes  operational.  The  application 
indicates  that  subzone  status  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street,  NW.,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
4100W,  1401  Constitution  Ave.,  N\N., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
September  26,  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  October  14,  2003). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.  1  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  Business  Education 
Building  119H,  One  University  Place, 
Shreveport,  LA  71115-2399. 


Dated:  July  21.2003.  u,     .' 

Pierre  V.  Duy, 
Acting  Executive  Secretary. 
[FR  Doc.  03-19138  Filed  7-25-03;  8:45  am] 
BILUNG  CODE  3S1(M>S-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Sensors  and  Instrumentation 
Technical  Advisory  Committee;  Notice 
of  Open  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  will 
meet  on  August  12,  2003,  9:30  a.m.,  in 
the  Herbert  C.  Hoover  Building,  Room 
3884,  14th  Street  between  Pennsylvania 
and  Constitution  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

1 .  Introductions  and  opening  remarks 
by  the  Chairman. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Update  on  Bureau  of  Industry  and 
Security  initiatives. 

4.  Presentation  on  Special 
Comprehensive  Licenses. 

5.  Update  on  the  Wassenaar  ; 
Arrangement. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OSIES/EA/BIS, 
MS:  3876,  U.S.  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  July  22,  2003. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  03-19034  Filed  7-25-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-427-098] 

Anhydrous  Sodium  Metasilicate  from 
France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
a  domestic  interested  party,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  from  France  for  the 
period  January  1,  2002,  through 
December  31,  2002. 

We  have  preliminarily  determined  a 
dumping  margin  in  this  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  administrative 
review,  we  will  instruct  the  Bureau  of 
Customs  and  Border  Protection  to  assess 
antidumping  duties  on  subject 
merchandise  manufactured  or  exported 
by  Rhodia  HPCII. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  July  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lehman  or  Richard  Rimlinger, 
AD/CVD  Enforcement  Group  I,  Office  3. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
202-482-0180  or  202-482-4477, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  2,  2003,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (68  FR  80)  with 
respect  to  the  antidumping  duty  order 
on  anhydrous  sodium  metasilicate 
(ASM)  from  France.  The  petitioner,  PQ 
Corporation,  requested  a  review  of 
Rhodia  HPCII  (Rhodia)  on  January  30, 
2003.  In  response  to  PQ  Corporation's 
request,  the  Department  published  a 
notice  of  initiation  of  an  administrative 
review  on  February  27,  2003  (68  FR 
9048). 

Scope  of  Order 

Imports  covered  by  the  review  are 
shipments  of  ASM,  a  crystallized 


silicate  which  is  alkaline  and  readily 
soluble  in  water.  Applications  include 
waste  paper  de-inking,  ore-flotation, 
bleach  stabilization,  clay  processing, 
medium  or  heavy  duty  cleaning,  and 
compoimding  into  other  detergent 
formulations.  This  merchandise  is 
classified  vmder  Harmonized  Tariff 
Schedules  (HTS)  item  numbers 
2839.11.00  and  2839.19.00.  The  HTS  * 
item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Period  of  Review 

The  period  of  review  is  from  January 
1,  2002,  through  December  31,  2002. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  1)  withholds 
information  that  has  been  requested  by 
the  Department,  2)  fails  to  provide  such 
information  in  a  timely  matter  or  in  the 
form  or  manner  requested,  subject  to 
sections  782(c)(1)  and  (e)  of  the  Act,  3) 
significantly  impedes  a  determination 
under  the  antidumping  statute,  or  4) 
provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i)  of  the  Act, 
then  the  Department  shall,  subject  to 
,  section  782(d)  of  the  Act,  use  facts 
otherwise  available  in  determining  the 
dumping  margin. 

The  Department  sent  Rhodia  a 
questionnaire  on  March  3,  2003,  with  a 
deadline  of  April  9,  2003,  for  providing 
information  necessary  to  conduct  a 
review  of  any  shipments  that  the  firm 
may  have  made  to  the  United  States 
during  the  period  of  review.  Rhodia  did 
not  respond  to  our  original 
questionnaire.  We  sent  a  follow-up 
letter  to  the  company  on  April  24,  2003, 
but  Rhodia  did  not  respond.  Because 
Rhodia  has  withheld  information  we 
requested  and  has,  in  fact,  made  no 
effort  to  participate  in  this  proceeding, 
we  must,  pursuant  to  sections 
776(a)(2)(A)  and  (D)  of  the  Act,  use  facts 
otherwise  available  to  determine  its 
dumping  margin. 

Based  on  the  lack  of  any  response 
from  Rhodia,  we  find  that  the  company 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  a 
request  for  information.  Therefore, 
pursuant  to  section  776(b)  of  the  Act, 
the  Department  may  use  an  inference 
that  is  adverse  to  the  interests  of  Rhodia 
in  selecting  from  among  the  facts 
otherwise  available.  This  section  also 
provides  that  an  adverse  inference  may 
include  reliance  on  information  derived 
from  the  petition,  the  final 
determination  in  the  investigation 
segment  of  the  proceeding,  a  previous 
review  under  section  751  of  the  Act  or 


a  determination  under  section  753  of  the 
Act,  or  any  other  information  placed  on 
the  record.  In  addition,  the  Statement  of 
Administrative  Action  accompanying 
the  Uruguay  Round  Agreements  Act, 
H.R.  Doc.  316,  Vol.  1, 103d  Cong.  (1994) 
(SAA),  establishes  that  the  Department 
may  employ  an  adverse  inference  "to 
ensure  that  the  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  that  if  it  had  cooperated 
fully."  SAA  at  870.  In  employing 
adverse  inferences,  the  Department  is 
instructed  to  consider  "the  extent  to 
which  a  party  may  benefit  from  its  own 
lack  of  cooperation."  See  Roller  Chain 
Other  Than  Bicycle,  From  fapan:  Notice 
of  Final  Results  and  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review.  62  FR  69477  (November  10, 
1997),  and  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand:  Final 
Results  of  Antidumping  Administrative 
Review,  62  FR  53808,  53820-21 
(October  16,  1997).  Because  we  find  that 
Rhodia  failed  to  cooperate  by  not 
complying  with  our  request  for 
information  and  in  order  to  ensure  that 
it  does  not  benefit  from  its  lack  of 
cooperation,  we  are  employing  an 
adverse  inference  in  selecting  from  the 
facts  available. 

The  Department's  practice  when 
selecting  an  adverse  rate  from  among 
the  possible  sources  of  information  has 
been  to  ensure  that  the  margin  is 
sufficiently  adverse  "as  to  effectuate  the 
purpose  of  the  facts  available  rule  to 
induce  respondents  to  provide  the 
Department  with  complete  and  accurate 
information  in  a  timely  manner."  See 
Static  Random  Access  Memory 
Semiconductors  from  Taiwan:  Final 
Determination  of  Sales  as  Less  Than 
Fair  Value,  63  FR  8909,  8932  (Februarv 
23,  1998). 

In  order  to  ensure  that  the  rate  is 
sufficiently  adverse  so  as  to  induce 
Rhodia's  cooperation,  we  have  assigned 
this  company  as  adverse  facts  available 
a  rate  of  60.0  percent,  the  margin 
calculated  in  the  original  less-than-fair- 
value  (LTFV)  investigation  using 
information  provided  by  Rhodia  (then, 
Rhone-Poulenc,  S.A.)  (see  Anhydrous 
Sodium  Metasilicate  from  France:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  45  FR  77498  (November  24, 
1980)).  This  rate  is  currently  applicable 
to  Rhodia. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  used  for  facts  available  by 
reviewing  independent  sources 
reasonably  at  its  disposal.  Information 
from  a  prior  segment  of  the  proceeding, 
such  as  that  used  here,  constitutes 
secondary  information.  The  SAA 
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preliminary  results  within  30  days  of 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  no  later 
than  five  days  after  the  time  limit  for 
filing  case  briefs.  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argument  a  statement  of  the  issue 
and  a  brief  summary  of  the  argument. 
Any  hearing,  if  requested,  will  be  held 
three  days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  a  discussion  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing.  The  Department  will 
issue  final  results  of  this  review  within 
120  days  of  publication  of  these 
preliminary  results. 

Upon  completion  of  the  final  results 
of  this  review,  the  Department  shall 
determine,  and  the  Bureau  of  Customs 
and  Border  Protection  (BCBP)  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  The  rate  will  be 
assessed  uniformly  on  all  entries  of 
Rhodia  merchandise  made  during  the 
period  of  review.  The  Department  will 
issue  appraisement  instructions  for 
Rhodia  merchandise  directly  to  the 
BCBP. 

Furthermore,  the  following  deposit 
rates  will  be  effective  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash-deposit  rate  for  Rhodia  will  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash-deposit  rate  shall 
be  60.0  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(45  FR  77498,  November  24.  1980).  This 
deposit  rate,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 


of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
section  751(a)(1)  and  section  777(i)(l)  of 
the  Act. 

Dated:  June  26,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  0.3-19143  Filed  7-25-03;  8:45  am] 

HLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-818] 

Certain  Pasta  from  Italy:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  28.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alicia  Kinsey  at  (202)  482-4793,  Office 
of  AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave,  NW,  Washington,  DC 
20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act), 
requires  the  Department  of  Commerce 
(the  Department)  to  issue  the 
preliminary  results  of  a  new  shipper 
review  within  180  days  after  the  date  on 
which  the  new  shipper  review  was 
initiated  and  the  final  results  within  90 
days  after  the  date  on  which  the 
preliminary  results  are  issued.  See  also 
19  CFR  §  351.214(i)(l).  However,  if  the 
Department  determines  that  the  case  is 
extraordinarily  complicated  and  that  the 
review  cannot  be  completed  within  that 
time  period,  section  751(a)(2)(B)(iv)  of 
the  Act,  and  19  CFR  §  351.214(i)(2) 
allow  the  Department  to  extend  the  time 
limit  for  the  preliminary  results  up  to 
300  days  from  the  date  of  initiation  and, 
for  the  final  results,  up  to  150  days  fi-om 
the  date  the  preliminary  results  are  • 
issued. 
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Background 

On  March  7,  2003,  the  Department 
published  a  notice  of  initiation  of  the 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  pasta  from  Italy, 
covering  the  period  July  1,  2002  to 
December  31,  2002.  See  Certain  Pasta 
from  Italy:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty  Review,  68 
FR  11044  (March  7,  2003).  The 
preliminary  results  are  currently  due  no 
later  than  September  3,  2003. 

Exteiision  of  Preliminary  Results  of 
Reviews 

We  determine  that  this  case  is 
extraordinarily  complicated,  and  that  it 
is  not  possible  to  complete  the 
preliminary  results  of  this  review  within 
the  original  time  limits.  Specifically,  on 
June  24,  2003,  the  Department  initiated 
a  cost  investigation  and  issued 
instructions  to  respondents  to  fill  out 
the  Section  D  questionnaire,  specifying 
that  responses  would  be  due  on  July  25, 
2003.  To  adequately  analyze  the 
responses  and  allow  additional  time 
necessary  for  the  issuance  and  analysis 
of  supplemental  sales  and  cost 
questionnaires,  the  Department  requires 
an  extension  of  the  time  limit  for  the 
preliminary  results.  Therefore,  we  are 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  January  2,  2004.  See  Extension  of 
Time  Limit  for  the  Preliminary  Results 
Memorandum  from  Melissa  Skinner, 
Director  of  Office  VI,  to  Holly  A.  Kuga, 
Acting  Deputy  Assistant  Secretary, 
dated  July  21,  2003,  which  is  on  file  in 
the  Central  Records  Unit,  B-099  of  the 
main  Commerce  Building.  We  intend  to 
issue  the  final  results  no  later  than  90 
days  after  the  publication  of  the  notice 
of  preliminary  results  of  this  new 
shipper  review. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act. 

Dated:  July  21,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-19140  Filed  7-25-03;  8:45  am] 

BIUJNG  CODE  351(M>S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-806] 

Silicon  Metal  From  Brazil:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  Partial 
Rescission  of  Review  and  Notice  of 
intent  To  Revolce  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Preliminary  results  of 
antidumping  duty  administrative 
review,  partial  rescission  of  review  and 
notice  of  intent  to  revoke  order  in  part. 

SUMMARY:  In  response  to  requests  by 
Elkem  Metals  Company  and  Globe 
Metallurgical  (collectively  petitioners), 
and  requests  by  Companhia  Brasileira 
Carbureto  de  Calcio  (CBCC)  and  Rima 
Industrial  S/A  (Rima),  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  silicon 
metal  from  Brazil.  The  period  of  review 
(POR)  is  July  1,  2001,  through  June  30, 
2002. 

We  preliminarily  determine  that 
CBCC  did  not  sell  subject  merchandise 
at  less  than  normal  vedue  (NV)  during 
the  POR.  We  also  intend,  preliminarily, 
to  revoke  the  order,  in  part,  with  respect 
to  CBCC,  because  we  find  that  CBCC  has 
met  all  of  the  requirements  for 
revocation,  as  set  forth  in  19  CFR 
351.222(b).  We  are  rescinding  the 
review  with  respect  to  Rima  because, 
since  the  initiation  of  this  current 
review,  Rima  has  been  revoked  from  the 
order  in  a  prior  administrative  review  of 
this  proceeding.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  this  administrative  review,  we  will 
instruct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  (BCBP)  to  assess 
antidumping  duties  based  on  the 
difference  between  the  export  price  (EP) 
or  the  constructed  export  price  (CEP) 
and  NV.  We  invite  interested  parties  to 
comment  on  the  preliminary  results. 
EFFECTIVE  DATE:  July  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cryor  at  (202)  482-5831  or 
Ronald  Trentham  at  (202)  482-6320, 
AD/CVD  Enforcement,  Office  IV,  Group 
II,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  31, 1991,  the  Department 
published  in  the  Federal  Register  the 


antidumping  duty  order  on  silicon 
metal  from  Brazil.  See  Antidumping 
Duty  Order:  Silicon  Metal  from  Brazil  56 
FR  36135  (July  31,  1991).  On  July  1, 
2002,  the  Department  published  in  the 
Federal  Register  a  notice  of  opportimity 
to  request  an  administrative  review  of 
the  antidumping  duty  order  on  silicon 
metal  from  Brazil  for  the  period  July  1 , 
2001,  through  June  30,  2002.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review,  67  FR  44172 
(July  1,  2002).  On  July  15,  2002,  CBCC 
and  Rima  requested  that  the  Department 
conduct  an  administrative  review  of 
their  sales,  and  partialfy  revoke  the 
order  pursuant  to  19  CFR  351.222.  On 
July  31,  2002,  petitioners  requested  that 
the  Department  conduct  an 
administrative  review  of  sales  made  by 
CBCC  and  Rima.  On  August  16,  2002,  in 
anticipation  of  the  current 
administrative  review,  the  Department 
issued  questionnaires  to  CBCC  and 
Rima.i  On  August  27.  2002,  in 
accordance  with  19  CFR 
351.221(c)(l)(i),  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27.  2002). 

On  October  15,  2002,  the  Department 
received  responses  to  sections  A 
through  C  of  the  questiormaire  from 
CBCC  and  Rima.  On  December  17,  2002, 
the  order  was  revoked,  in  part,  with 
respect  to  Rima.  See  Silicon  Metal  from 
Brazil:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Revocation  of  Order  in  Part,  67  FR 
77225,  77226  (December  17,  2002) 
[2000-2001  Silicon  Metal).  On  February 
10,  2003,  the  Department  informed 
CBCC  that  it  was  required  to  respond  to 
section  D  of  the  Department's 
questionnaire.  On  February  24,  2003, 
the  Department  received  a  response  to 
section  D  of  the  questionnaire  from 
CBCC. 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  (NME)  cases|.  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  cost  of  production 
(COP)  of  the  foreign  like  product  and  the 
constructed  value  (CV)  of  the  merchandise  under 
investigation.  Section  E  requests  information  on 
further  manufacturing. 


On  March  11,  2003,  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act),  the 
Department  sxtended  the  deadline  for 
the  prelimin  iry  results  until  July  22, 
2003.  See  Si  icon  Metal  from  Brazil: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Ai  ttidumping  Duty 
Administratve  Review.  68  FR  11519 
(March  11,2  303). 

The  Department  issued  supplemental 
questionnaires  to  CBCC  on  April  16, 
2003,  and  Miy  8,  2003.  and  received 
responses  or  May  9,  2003  and  May  15, 
2003,  respec  ively. 

The  Deparment  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  Re^  iew 

The  merchandise  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  at  least  96.00 
percent  but  1  jss  than  99.99  percent 
silicon  by  w«  ight.  Also  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  between  89.00 
and  96.00  percent  silicon  by  weight  but 
which  contai  ns  more  aluminum  than 
the  silicon  m  etal  containing  at  least 
96.00  percen  but  less  than  99.99 
percent  silic(  m  by  weight.  Silicon  metal 
is  currently  j  rovided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  SI  ates  (HTSUS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (silicon  metal  containing 
by  weight  no :  less  than  99.99  percent 
silicon  and  p  rovided  for  in  subheading 
2804.61.00  o:  the  HTSUS)  is  not  subject 
to  the  order.  Although  the  HTSUS  item 
numbers  are  provided  for  convenience 
and  for  custo  ns  purposes,  the  written 
description  r  ;mains  dispositive. 

Fair  Value  Ci  >mparisons 

FOR,  CBCC  reported  that 
iP  and  CEP  sales  to  the 
.  However,  in  CBCC's 
,  and  May  9,  2003. 
responses,  CBCC  stated 
^les  to  an  unafBliated 
were  ultimately 
Dow  Corning  Corporation, 
U.S.  affiliate, 
we  have  determined  that 
ev  dence  in  this  POR  does 
that  at  the  time  of  the  sales 
unaffiliated  trading 
had  or  should  have  had 
this  merchandise  would 
be  purchased  by  Dow. 
the  purposes  of  these 
results,  we  have  continued 
s  sales  to  the  unaffiliated 

as  EP  sales.  See 
)  Memorandum  from 


2  002, 


i  comp  any 


its 


During  the 
it  made  both 
United  State: 
October  1 5 
questionnaire  i 
that  its  U.S 
trading 
purchased  b> 
Inc.  (Dow 
Nevertheless 
the  record 
not  establish 
by  CBCC  to 
company 
knowledge 
ultimately 
Therefore,  foi 
preliminary 
to  treat  CBCC 
trading 
Section  772( 


the 

CBCC: 

that 


i  comp  my 


Thomas  F.  Futtner,  Acting  Office 
Director,  to  Holly  A.  Kuga,  Acting 
Deputy  Assistant  Secretary,  dated  July 
22,  2003,  which  is  on  file  in  the  CRU. 
To  determine  whether  EP  sales  of 
silicon  metal  by  CBCC  to  the  United 
States  were  mad*  at  less  than  NV,  we 
compared  EP  to  the  ^JV,  as  described  in 
the  Export  Price  and  Normal  Value 
sections  of  this  notice.  To  determine 
whether  CEP  sales  of  silicon  metal  by 
CBCC  to  the  United  States  were  made  at 
less  than  NV,  we  compared  CEP  to  the 
NV,  as  described  in  the  Constructed 
Export  Price  and  Normal  Value  sections 
of  this  notice.  In  accordance  with 
section  777A(d)(2)  of  the  Act,  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  EP  or  CEP  transactions,  as 
appropriate. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  CBCC,  covered  by  the 
description  in  the  Scope  of  Review 
section,  above,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Further,  as  in  a  prior  segment 
of  this  proceeding,  we  have  continued 
to  treat  all  silicon  metal  meeting  the 
description  of  the  merchandise  under 
the  Scope  of  Review  seciion  above  (with 
the  exception  of  slag  and  contaminated 
products),  as  identical  products  for 
purposes  of  model-matching.  See 
Silicon  Metal  From  Brazil:  Preliminary 
Results,  Intent  To  Revoke  in  Part,  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  and  Extension 
of  Time  Limits,  64  FR  43161  (August  9, 
1999);  aff'd  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Silicon  Metal  from  Brazil,  65  FR 
7497  (February  15,  2000).  Therefore, 
where  applicable,  if  there  were  no 
contemporaneous  sales  of  identical 
merchandise  in  the  home  market  made 
in  the  ordinary  coiu-se  of  trade  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  constructed  value  (CV) 
of  the  product  sold  in  the  U.S.  market 
during  the  comparison  period, 
consistent  with  section  351.405  of  the 
Department's  regulations. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verifications  of  the 
information  provided  by  CBCC.  We 
used  standard  verification  procedures 
including  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
relevant  soiu"ce  documentation  as 
exhibits.  Our  verification  findings  are 
detailed  and  on  file  in  the  Central 
Records  Unit  (CRU),  Room  B099  of  the 


Main  Commerce  building  (CRU — Public 
File). 

Partial  Rescission 

On  December  17,  2002,  the  order  was 
revoked,  in  part,  with  respect  to  Rima. 
See  2000-2001  Silicon  Metal,  67  FR  at 
77226.  Consequently,  we  are  rescinding 
the  administrative  review  with  respect 
to  sales  made  by  Rima.  See  Ball 
Bearings  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan,  and 
Singapore:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Rescission  of  Administrative 
Review  in  Part,  and  Determination  Not 
To  Revoke  Order  in  Part,  68  FR  35623, 
35625  (June  16,  2003). 

Revocation 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires, 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  NV  in  the  current  review  period 
and  that  the  company  will  not  sell  at 
less  than  NV  in  the  future;  (2)  a 
certification  that  the  company  sold  the 
subject  merchandise  in  commercial 
quantities  in  each  of  the  three  years 
forming  the  basis  of  the  revocation 
request;  and  (3)  an  agreement  to 
reinstatement  in  the  order  or  suspended 
investigation,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order  (or 
suspended  investigation),  if  the 
Secretary  concludes  that  the  exporter  or 
producer,  subsequent  to  the  revocation, 
sold  the  subject  merchandise  at  less 
than  NV.  See  19  CFR  351.222(e)(1). 
Upon  receipt  of  such  a  request,  the 
Department  will  consider  the  following 
in  determining  whether  to  revoke  the 
order  in  part:  (1)  Whether  the  producer 
or  exporter  requesting  revocation  has 
sold  subject  merchandise  at  not  less 
than  NV  for  a  period  of  at  least  three 
consecutive  years;  (2)  whether  the 
continued  application  of  the 
antidumping  duty  order  is  otherwise 
necessary  to  offset  dumping;  and  (3) 
whether  the  producer  or  exporter 
requesting  revocation  in  part  has  agreed 
in  writing  to  the  immediate 
reinstatement  of  the  order,  as  long  as 
any  exporter  or  producer  is  subject  to 
the  order,  if  the  Department  concludes 
that  the  exporter  or  producer, 
subsequent  to  revocation,  sold  the 
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subject  merchandise  at  less  than  NV. 
See  19  CFR  351.222(b)(2);  see  also 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  Antidumping  Duty  Order  in 
Part:  Certain  Pasta  From  Italy,  66  FR 
34414,  34420  (June  28,  2001). 

On  July  15,  2002,  CBCC  submitted  a 
request,  in  accordance  with  19  CFR 
351.222,  that  the  Department  partially 
revoke  the  order  covering  silicon  metal 
from  Brazil  with  respect  to  its  sales  of 
subject  merchandise.  In  accordance 
with  19  CFR  351.222(e)(1),  the  request 
was  accompanied  by  certifications  from 
CBCC  that,  for  a  consecutive  three-year 
period,  including  this  review  period,  it 
sold  the  subject  merchandise  in 
commercial  quantities  at  not  less  than 
NV,  and  would  continue  to  do  so  in  the 
future.  CBCC  also  agreed  to  its 
immediate  reinstatement  in  this 
antidumping  order,  as  long  as  any  firm 
is  subject  to  the  order,  if  the  Department 
concludes  that,  subsequent  to 
revocation,  CBCC  sold  the  subject 
merchandise  at  less  than  NV.  We 
received  ho  comments  from  petitioners 
regarding  CBCC's  request  for  revocation. 

Based  on  the  preliminary  results  in 
this  review  and  the  final  results  of  the 
two  preceding  reviews,  CBCC  has 
preliminarily  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  NV.  See  2000-2001  Silicon  Metal, 
67  FR  77225,  77226  (December  17, 
2002);  Silicon  Metal  from  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  6488, 
6489  (February  12,  2002).  Further,  in 
determining  whether  three  years  of  no 
dumping  establish  a  sufficient  basis  to 
make  a  revocation  determination,  the 
Department  must  be  able  to  determine 
that  the  company  continued  to 
participate  meaningfully  in  the  U.S. 
market  during  each  of  the  three  years  at 
issue.  See  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Lengtb  Carbon  Steel  Plate  From 
Canada;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Determination  To  Revoke  in  Part,  64  FR 
2173,  2175  (January  13, 1999);  see  also 
Pure  Magnesium  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  Order  in 
Part,  64  FR  12977,  12979  (March  16, 
1999);  and  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  the  Antidumping  Order:  Brass 
Sheet  and  Strip  from  the  Netherlands, 
65  FR  742  (January  6,  2000).  This 
practice  has  been  codified  in  19  CFR 
351.222(d)(1),  which  states  that,  "before 
revoking  an  order  or  terminating  a 


suspended  investigation,  the  Secretary 
must  be  satisfied  that,  during  each  of  the 
three  (or  five)  years,  there  were  exports 
to  the  United  States  in  commercial 
quantities  of  the  subject  merchandise  to 
which  a  revocation  or  termination  will 
apply."  See  19  CFR  351.222(d)(1);  see 
also  19  CFR  351.222(e){l){ii).  For 
purposes  of  revocation,  the  Department 
must  be  able  to  determine  that  past 
margins  are  reflective  of  a  company's 
normal  commercial  activity.  Sales 
during  the  POR  which,  in  the  aggregate, 
are  of  an  abnormally  small  quantity  do 
not  provide  a  reasonable  basis  for 
determining  that  the  discipline  of  the 
order  is  no  longer  necessary  to  offset 
dumping. 

With  respect  to  the  threshold  matter 
of  whether  CBCC  made  sales  of  subject 
merchandise  to  the  United  States  in 
commercial  quantities,  we  find  that 
CBCC's  sales  to  the  United  States  were 
made  in  commercial  quantities  during 
each  of  the  past  three  consecutive  years. 
The  quantity  of  CBCC's  shipments  of 
subject  merchandise  to  the  United 
States  has  remained  at  a  sufficiently 
high  level  to  be  considered  as  having 
been  made  in  commercial  quantities. 
Therefore,  we  can  reasonably  conclude 
that  the  zero  and  de  minimis  margins 
calculated  for  CBCC  in  each  of  the  last 
three  administrative  reviews  are 
reflective  of  the  company's  normal 
commercial  experience.  See 
Memorandum  from  Maisha  Cryor, 
Analyst,  to  File,  "Shipments  of  Silicon 
Metal  to  the  United  States  by  CBCC," 
dated  July  22,  2003. 

CBCC  also  agreed  in  writing  that  it 
will  not  sell  subject  merchandise  at  less 
than  NV  in  the  future  and  to  the 
immediate  reinstatement  of  the 
antidumping  order,  as  long  as  any 
exporter  or  producer  is  subject  to  the 
order,  if  the  Department  concludes  that, 
subsequent  to  the  partial  revocation, 
CBCC  has  sold  the  subject  merchandise 
at  less  than  NV.  Thus,  in  light  of  the 
above  and  pursuant  to  19  CFR  351.222, 
we  preliminarily  find,  for  CBCC,  that 
the  subject  merchandise  was  sold  at  not 
less  than  NV  for  a  period  of  at  least 
three  consecutive  years  and  that 
dumping  is  not  likely  to  resume  in  the 
future.  Consequently,  the  continuing 
imposition  of  an  antidumping  duty 
order  is  not  necessary  to  offset  dumping. 

Therefore,  if  these  preliminary  results 
are  affirmed  in  our  final  results,  we 
intend  to  revoke  the  order  in  part  with 
respect  to  merchandise  produced  and 
exported  by  CBCC.  In  accordance  with 
19  CFR  351.222(f)(3),  we  will  terminate 
the  suspension  of  liquidation  for  any 
such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  1,  2001, 


and  will  instruct  the  BCBP  to  refund 
any  cash  deposits. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction,  as  appropriate.  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP  sales,  the  U.S.  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to 
the  importer.  For  CEP  sales,  the  U.S. 
LOT  is  the  level  of  the  constructed  sale 
from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  or  affiliated  customer.  If 
the  comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  the  comparison  market  sales  at  the 
LOT  of  the  export  transaction,  we  make 
a  LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  For  CEP  sales,  if 
the  NV  level  is  more  remote  from  the 
factory  than  the  CEP  level  and  there  is 
no  basis  for  determining  whether  the 
difference  in  the  levels  between  NV  and 
CEP  affects  price  comparability,  we 
adjust  NV  under  section  773(a)(7)(B)  of 
the  Act  (the  CEP  offset  provision).  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  62  FR  61731  (November  19, 
1997). 

In  determining  whether  separate 
LOTs  actually  existed  in  the  home  and 
U.S.  markets  for  CBCC,  we  examined 
whether  CBCC's  sales  involved  different 
marketing  stages  (or  their  equivalent) 
based  on  the  channel  of  distribution, 
customer  categories,  and  selling 
functions  (or  services  offered)  to  each 
customer  or  customer  category,  in  both 
markets. 

CBCC  reported  home  market  sales 
through  one  channel  of  distribution  to 
three  unaffiliated  customer  categories 
(direct  sales  to  distributors,  original 
equipment  manufacturers  and  silicon 
metal  producers).  CBCC  reported  both 
EP  and  CEP  sales  in  the  U.S.  market.  For 
EP  sales,  CBCC  reported  one  customer 
category  and  one  channel  of  distribution 
(direct  sales  to  unaffiliated  trading 
companies).  For  CEP  sales,  CBCC 
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reported  om  (  customer  category  and  one 
channel  of  c  istribution  (direct  sales  to 
original  equ  pment  manufacturers).  In 
its  response  CBCC  stated  that  it 
performs  th( ;  same  type  of  services  for 
home  marke  t  customers  as  it  does  for  its 
foreign  marl  et  customers.  For  this 
reason,  CBC  2  has  not  requested  a  LOT 
adjustment  I  o  NV  for  comparison  to  its 
EP  and  CEP  sales. 

Because  o  the  similarity  of  the  selling 
functions  in  /olved  in  the  EP  and  CEP 
sales,  we  foi  nd  there  is  only  one  LOT 
in  the  U.S.  r  larket.  Moreover,  in 
analyzing  CI  ICCs  selling  activities  in 
both  the  hone  and  U.S.  markets,  we 
determined  hat  essentially  the  same 
services  wei  s  provided  for  both  markets. 
The  selling  I  unctions  in  both  markets 
were  minim;  d  in  nature  and  limited  to 
arranging  foi  freight  and  delivery. 
Therefore,  b  ised  upon  this  information, 
we  have  pre  iminarily  determined  that 
for  CBCC.  ths  LOT  for  all  U.S.  sales  is 
the  same  as  I  hat  in  the  home  market. 
Consequentl  ^,  because  we  find  the  U.S. 
and  home  m  irket  sales  to  be  at  the  same 
LOT,  no  LO' "  adjustment  under  section 
773(a)(7)  of  t  le  Act  is  warranted  for 
CBCC. 

Export  Price 

For  CBCC  where  appropriate)  we 
used  the  Dej  artment's  EP  methodology, 
in  accordant  e  with  section  772(a)  of  the 
Act,  because  CBCC  sold  the  subject 
merchandise  to  unaffiliated  purchasers 
in  the  Unitec  States  prior  to  importation 
and  because  the  Department's  CEP 
methodology  was  not  otherwise 
warranted.  V'e  made  deductions  from 
the  starting  j  rice  for  movement 
expenses  in  ;  iccordance  with  section 
772(c)  of  the  Act.  Movement  expenses 
included,  wl  ere  appropriate,  foreign 
inland  freigh  t,  brokerage  and  handling, 
Internationa 
warehousing 
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merchandise  is  imported  by  an  afBliated 
person  and  the  value  added  in  the 
United  States  by  the  afBliated  person  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise,  the 
Department  has  the  discretion  to 
determine  the  CEP  using  alternative 
methods. 

The  alternative  methods  for 
establishing  CEP  are:  (1)  The  price  of 
identical  subject  merchandise  sold  by 
the  exporter  or  producer  to  an 
unaffiliated  person:  or  (2)  the  price  of 
other  subject  merchandise  sold  by  the 
exporter  or  producer  to  an  unaffiliated 
person.  The  Statement  of 
Administrative  Action  (SAA)  notes  the 
following  with  respect  to  these 
alternatives: 

There  is  no  hierarchy  between  these 
ahernative  methods  of  establishing  the  export 
price.  If  there  is  not  a  sufficient  quantity  of 
sales  under  either  of  these  alternatives  to 
provide  a  reasonable  basis  for  comparison,  or 
if  the  Department  determines  that  neither  of 
these  alternatives  is  appropriate,  it  hnay  use 
any  other  reasonable  method  to  determine 
CEP,  provided  that  it  supplies  the  interested 
parties  with  a  description  of  the  method 
chosen  and  an  explanation  of  the  basis  for  its 
selection.  Such  a  method  may  be  based  upon 
the  price  p^Td  to  the  exporter  or  producer  by 
the  affiliated  person  for  the  subject 
merchandise,  if  the  Department  determines 
that  such  price  is  appropriate. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  one  form  of  the 
merchandise  sold  in  the  United  States 
and  the  averages  of  the  prices  paid  for 
the  subject  merchandise  by  the  affiliated 
person.  See  19  CFR  351.402(2).  Based 
on  this  analysis,  and  the  information  on 
the  recotd,  we  determined  that  the 
estimated  Vcdue  added  in  the  United 
States  by  Dow  accounted  for  at  least  65 
percent  of  the  price  charged  to  the  first 
unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  Therefore,  we  determined  that 
the  value  added  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise.  As  a  consequence,  the 
Department  has  relied  upon  an 
alternative  methodology  to  calculate 
CBCC's  margin  for  these  sales.  However, 
we  found  that  there  is  not  a  sufficient 
quantity  of  sales  to  unaffiliated  parties 
to  use  such  sales  as  an  alternative 
method  of  establishing  export  price. 
Therefore,  as  the  alternative 
methodology,  the  Department  used  the 
price  paid  to  CBCC  by  Dow.  See  Section 
772(e)  Memorandum  from  Thomas  F. 
Futtner,  Acting  Office  Director,  to  Holly 


A.  Kuga,  Acting  Deputy  Assistant 
Secretary,  dated  July  22,  2003,  which  is 
on  file  in  the  CRU. 

Normal  Value 

1.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  CBCC's  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  its  U.S.  sales 
of  subject  merchandise,  in  accordance 
with  section  773(a)(1)  of  the  Act.  Since 
CBCC's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV.  Therefore, 
pursuant  to  section  773(a)(1)(B)  of  the 
Act,  we  based  NV  on  home  market  sales. 

2.  COP  Analysis 

On  November  4,  2002,  petitioners 
filed  a  timely  sales-below-cost  allegation 
with  respect  to  CBCC.  In  the  case  of 
CBCC,  petitioners'  allegation  was  based 
on  CBCC's  antidumping  duty 
questionnaire  responses.  Upon  review 
of  the  allegation,  we  found  that 
petitioners'  methodology  provided  the 
Department  with  a  reasonable  basis  to 
believe  or  suspect  that  sales  in  the  home 
market  had  been  made  at  prices  below 
the  COP  by  CBCC.  Accordingly, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  an  investigation  to 
determine  whether  CBCC's  sales  of 
silicon  metal  were  made  at  prices  below 
the  COP  during  the  POR.  See 
Memorandum  Regarding  the  Analysis  of 
Petitioners'  Allegation  of  Sales  Below 
the  COP  for  CBCC,  dated  February  10, 
2003. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  company-  and 
product-specific  COPs  based  on  the  sum 
of  CBCC's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home  market  SG&A 
expenses,  including  interest  expenses, 
and  packing  costs. 

We  relied  on  the  COP  information 
submitted  by  CBCC  in  its  questionnaire 
responses  and  verified  by  the 
Department. 

B.  Test  of  Home  Market  Sales  Prices  for 
CBCC 

For  CBCC,  we  compared  the  per-unit 
adjusted  weighted-average  COP  figures 
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for  the  POR  to  home  market  sale  prices 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  were 
made  at  prices  below  the  COP.  On  a 
product-specific  basis,  we  compared  the 
COP  to  the  home  market  prices,  less  any 
applicable  movement  charges,  rebates, 
and  discounts.  In  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether:  (1)  Within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities;  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time. 

C.  Results  of  COP  Test  for  CBCC 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  below  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POR 
were  made  at  prices  below  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  POR-average  costs, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

We  found  that  CBCC  did  not  make 
comparison-market  sales  at  prices  below 
the  COP  within  an  extended  period  of 
time  in  substantial  quantities.  Therefore, 
we  did  not  exclude  any  sales  from  our 
analysis  in  accordance  with  section 
773(b)(1)  of  the  Act. 

Price-to-Price  Comparisons 

For  those  comparison  products  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  CBCC's  NV  on  the 
prices  at  which  the  foreign  like  product 
was  first  sold  to  unaffiliated  parties  for 
consumption  in  Brazil,  in  the  usual 
commercial  quantities,  in  the  ordinary 
coujse  of  trade  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act.  We 
based  NV  on  sales  at  the  same  LOT  as 
the  U.S.  transactions.  For  LOT  analysis, 
please  see  the  Level  of  Trade  section 
above.  In  accordance  with  section 
773(a)(6)  of  the  Act,  we  made 
adjustments  to  home  market  price, 
where  appropriate,  for  inland  freight. 
Where  home  market  prices  were 
reported  inclusive  of  VAT,  we  deducted 
the  VAT  from  the  gross  home  market 


price,  consistent  with  past  practice.  See 
Silicon  Metal  from  Bmzil:  Preliminary 
Results  of  Antidumping  Administrative 
Review  and  Notice  of  Intent  to  Revoke 
Order  in  Part,  67  FR  51539,  51543 
(August  8,  2002);  aff'd  2000-2001 
Silicon  Metal  67  at  77225. 

To  account  for  differences  in 
circxmistances  of  sale  between  the  home 
market  and  the  United  States,  where 
appropriate,  we  adjusted  home  market 
prices  by  deducting  home  market  direct 
selling  expenses  (including  credit)  and 
adding  an  amount  for  late  payment  fees 
earned  on  home  market  sales,  where 
appropriate.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs,  where  appropriate,  in  accordance 
with  sections  773(a)(6)(A)  and  (B)  of  the 
Act. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  the  exchange  rates  in  effect  on 
the  dates  of  the  U.S.  sales  as  certified  by 
the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  the  period  July  1,  2001, 
through  June  30,  2002. 


Manufacturer/exporter 

Weighted-average 
margin  percentage 

CBCC  

0.00 

Therefore,  we  preliminarily  revoke  the 
order  covering  silicon  metal  from  Brsizil 
with  respect  to  sales  of  subject  by  CBCC. 
We  are  aJso  rescinding  the  review  of 
Rima  as  a  result  of  our  revocation  of  the 
order  with  respect  to  Rima  in  2000-2001 
Silicon  Metal. 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argximents  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  Further,  we  would  appreciate 
it  if  parties  submitting  written 
comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  All  case  briefs 
must  be  submitted  within  30  days  of  the 


date  of  publication  of  this  notice. 
Rebuttal  briefs,  which  are  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  seven  days  after  the 
case  briefs  are  filed.  A  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  the  rebuttal  briefs  are  filed  or 
the  first  business  day  thereafter. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
wrritten  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
BCBP  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  BCBP.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
duty  assessment  purposes,  we  will 
calculate  a  per-unit  customer  or 
importer-specific  assessment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
customer/importer  and  dividing  this 
amount  by  the  total  quantity  of  those 
sales.  Where  the  assessment  rate  is 
above  de  minimis,  we  will  instruct 
BCBP  to  assess  duties  on  all  entries  of 
subject  merchandise  by  that  importer. 

Furthermore,  if  these  preliminary 
results  are  affirmed  in  the  final  results 
of  this  administrative  review,  we  will 
not  set  a  cash  deposit  requirement  for 
CBCC  since  it  has  been  revoked  from  the 
order.  However,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  silicon  metal  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  For 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (2)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less  than  fair 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  for  all  other 
manufacturers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  will 
continue  to  be  91.06  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
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estimated  countervailing  duty  rates  are 
listed  below  in  the  "Amended  Final 
Determination"  section. 
EFFECTIVE  DATE:  July  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ryan  Langan  or  Jesse  Cortes,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Group  1,  Import 
Administration,  U.S.  Depeirtment  of 
Conmierce,  Room  3099,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone(202) 
482-2613  and  (202)  482-3986, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  dynamic  random 
access  memory  semiconductors 
("DRAMS")  ft-om  the  Republic  of  Korea 
("ROK"),  whether  assembled  or 
unassembled.  Assembled  DRAMS 
include  all  package  types.  Unassembled 
DRAMS  include  processed  wafers, 
uncut  die,  and  cut  die.  Processed  wafers 
fabricated  in  the  ROK,  but  assembled 
into  finished  semiconductors  outside 
the  ROK  are  also  included  in  the  scope. 
Processed  wafers  fabricated  outside  the 
ROK  and  assembled  into  finished 
semiconductors  in  the  ROK  are  not 
included  in  the  scope. 

The  scope  of  this  investigation 
additionally  includes  memory  modules 
containing  DRAMS  from  the  ROK.  A 
memory  module  is  a  collection  of 
DRAMS,  the  sole  function  of  which  is 
memory.  Memory  modules  include 
single  in-line  processing  modules, 
single  in-line  memory  modules,  dual  in- 
line memory  modules,  small  outline 
dual  in-line  memory  modules,  Rambus 
in-line  memory  modules,  and  memory 
cards  or  other  collections  of  DRAMS, 
whether  unmounted  or  mounted  on  a 
circuit  board.  Modules  that  contain 
other  parts  that  are  needed  to  support 
the  function  of  memory  are  covered. 
Only  those  modules  that  contain 
additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  boards  and  cards,  are 
not  included  in  the  scope.  This 
investigation  also  covers  future  DRAMS 
module  types. 

The  scope  of  this  investigation 
additionally  includes,  but  is  not  limited 
to,  video  random  access  memory  and 
synchronous  graphics  random  access 
memory,  as  well  as  various  types  of 
DRAMS,  including  fast  page-mode, 
extended  data-out,  burst  extended  data- 
out,  synchronous  dynamic  RAM, 
Rambus  DRAM,  and  Double  Data  Rate 
DRAM.  The  scope  also  includes  any 
future  density,  packaging,  or  assembling 


of  DRAMS.  Also  included  in  the  scope 
of  this  investigation  are  removable 
memory  modules  placed  on 
motherboards,  with  or  without  a  central 
processing  imit,  unless  the  importer  of 
the  motherboards  certifies  with  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  ("Customs")  that  neither  it, 
nor  a  party  related  to  it  or  under 
contract  to  it,  will  remove  the  modules 
from  the  motherboards  after 
importation.  The  scope  of  this 
investigation  does  not  include  DRAMS 
or  memory  modules  that  are  re-imported 
for  repair  or  replacement. 

The  DRAMS  subject  to  this 
investigation  are  currently  classifiable 
under  subheadings  8542.21.8005  and 
8542.21.8021  through  8542.21.8029  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  The  memory 
modules  containing  DRAMS  fi-om  the 
ROK,  described  above,  are  currently 
classifiable  under  subheadings 
8473.30.10.40  or  8473.30.10.80  of  the 
HTSUS.  Removable  memory  modules 
placed  on  motherboards  are  classifiable 
under  subheading  8471.50.0085. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  Department's  written 
description  of  the  scope  of  this 
investigation  remains  dispositive. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  period  of 
investigation,  is  January  1,  2001, 
through  June  30,  2002. 

Amended  Final  Determination 

In  accordance  with  section  705(d)  of 
the  Tariff  Act  of  1930,  as  amended, 
("the  Act"),  on  June  23,  2003,  the 
Department  published  in  the  Federal 
Register  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Dynamic  Random  Access  Memory 
Semiconductors  from  the  Republic  of 
Korea,  68  FR  37122.  Subsequently,  on 
June  24,  2003,  Hynix  Semiconductor, 
Inc.  ("Hynix"  or  "respondent") 
submitted  timely  ministerial  error 
allegations  pursuant  to  19  CFR 
351.224(c)(2).  On  June  30,  2003,  the 
petitioner,  Micron  Technologies,  Inc. 
("Micron"),  submitted  a  rebuttal  to 
Hynix'  allegations. 

Hynix  alleged  that,  for  certain  loans, 
the  Department  erroneously  applied 
uncreditworthy  benchmark  interest 
rates  to  financing  obtained  before  Hynix 
was  determined  to  be  uncreditworthy. 
The  petitioner  rebutted  these  allegations 
stating  that  they  related  to 
methodological  issues,  not  ministerial 
issues.  Additionally,  the  petitioner 
identified  data  that  showed  that  Hynix' 
allegations  were  for  loans  that  were 
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refinanced  and,  therefore,  the 
Department  correctly  used 
uncreditworthy  benchmark  rates  for 
these  loans  after  the  refinancing  date. 
H3niix  further  alleged  that  the 
Department  used  long-term  benchmark 
rates  in  the  benefit  calculations  for  three 
short-term  loans,  which  were  refinanced 
for  an  additional  year.  Micron  claimed 
that  this  allegation  is  methodological, 
not  ministerial,  and  should  be  rejected. 
Hynix  then  alleged  that  the  Department 
erroneously  included  interest  payments 
that  accrued  outside  of  the  POI  in  its 
benefit  calculations.  Micron  argued  that 
this  does  not  constitute  a  ministerial 
error  because  it  is  solely  related  to  the 
methodology  used  by  the  Department. 
Hynix  also  alleged  that  the  Department 
attributed  the  wrong  percentage  of  KDB 
Fast  Track  bonds  to  Hynix'  creditors 
because  of  debt  conversions  that 
occurred  in  June  and  December,  2001. 
Micron  claimed  that  this  allegation 


constitutes  a  methodological  error 
allegation  and,  therefore,  should  be 
rejected  by  the  Department.  Finally, 
Hynix  alleged  that  the  Department 
failed  to  include  the  second  of  two 
interest  payments  that  were  made  for 
the  same  bond  but  were  reported 
separately.  Micron  stated  that  there  is 
no  evidence  on  the  record  linking  the 
alleged  second  payment  to  the  bonds 
identified  by  Hynix  and,  therefore,  the 
Department  must  reject  this  allegation. 
After  analyzing  the  submissions,  we 
have  determined,  in  accordance  with 
section  705(e)  of  the  Act  and  19  CFR 
351.224,  that  we  made  the  following 
ministerial  errors  in  the  margin 
calculations  for  Hynix:  1)  For  certain 
loans,  we  did  not  use  the  correct 
benchmark  for  financing  obtained  prior 
to  the  period  during  which  we  found 
Hynix  to  be  uncreditworthy;  2)  We 
incorrectly  used  a  long-term  benchmark 
interest  rate  for  one  loan  that  was 


refinanced  for  one  year;  3)  For  KDB  Fast 
Track  bonds,  we  incorrectly  calculated 
the  percentage  of  these  bonds  held  by 
Hynix'  creditors  after  June  2001,  and 
December  2001.  For  a  detailed 
discussion  of  the  ministerial  error 
allegations  and  the  Department's 
analysis,  see  the  July  21,  2003 
memorandum  from  Team  to  Laurie 
Parkhill,  Acting  Deputy  Assistant 
Secretary  entitled  Ministerial  Error 
Allegations  for  the  Final  Determination, 
which  is  on  file  in  the  Department's 
Central  Records  Unit  in  Room  B-099  of 
the  main  Department  building. 

Therefore,  we  are  amending  the  final 
determination  for  the  countervailing 
duty  investigation  of  dynamic  random 
access  memory  semiconductors  from  the 
Republic  of  Korea  to  reflect  the 
corrections  of  the  above-noted 
ministerial  errors.  The  revised  total 
estimated  net  subsidy  rate  for  each 
company  is  as  follows: 


Producer/Exporter 

Net  Subsidy  Rate 

Samsung  Electronics  Co.,  Lid 

Hynix  Semiconductor  Inc.  (formerly,  Hyundai  Electronics  Industries  Co.,  Ltd.)  

All  Others  

0.04  percent  (de  minimis)  (unctiangSti  from  tfie  Final 

Determination) 
44.29  percent 
44  29  percent 

1 

, 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(1)(B)  of  the  Act,  we  are  directing 
Customs  to  continue  suspending 
liquidation  on  all  imports  of  subject 
merchandise  from  the  Republic  of 
Korea,  except  for  imports  of  subject 
merchandise  from  Samsung  Electronics 
Co.,  Ltd.,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Customs 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  margin/ 
subsidy  rates  indicated  in  the  chart 
above.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

We  will  issue  a  countervailing  duty 
order  if  the  International  Trade 
Commission  ("ITC")  issues  a  final 
affirmative  injury  determination.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

nC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
amended  final  determination. 


This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  July  21,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Under  Secretary. 

(FR  Doc.  03-19141  Filed  7-25-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052803A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Oceanographic  Surveys  at  the 
Storegga  Slide,  Norwegian  Sea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  incidental  take 

authorization;  request  for  comments. 

SUMMARY:  NMFS  has  received  an 
application  from  the  Larcont-Doherty 
Earth  Observatory  (LDEO)  for  an 
Incidental  Harassment  Authorization 
(IHA)  to  take  small  numbers  of  marine 
mammals,  by  harassment,  incidental  to 


conducting  oceanographic  surveys  at 
the  Storegga  slide  off  the  west  coast  of 
Norway  in  the  Norwegian  Sea.  Under 
the  Marine  Mcunmal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  issue  an  authorization 
to  LDEO  to  incidentally  take,  by 
harassment,  small  numbers  of  several 
species  of  cetaceans  and  pinnipeds  for 
a  limited  period  of  time  within  the  next 
year. 

DATES:  Comments  and  information  must 
be  received  no  later  than  August  27, 
2003. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Chief.  Marine  Mammal  Conservation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3225,  or  by  telephoning  the 
contact  listed  here.  A  copy  of  the 
application  containing  a  list  of  the 
references  used  in  this  document  may 
be  obtained  by  writing  to  this  address  or 
by  telephoning  the  contact  listed  here. 
Comments  cannot  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  C.  Hagedom,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext 

117. 

SUPPLEMENTARY  INFORMATION: 
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Background 

Sections  1  01(a)(5)(A)  and  (D)  of  the 
MMPA  (16  1  J.S.C.  1361  et  seq.)  direct 
the  Secretar  f  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citiz  sns  who  engage  in  a 
specified  ac  ivity  (other  than 
commercial  fishing)  within  a  specified 
geographica  region  if  certain  findings 
are  made  an  1  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorizatio  i  is  provided  to  the  public 
for  review. 

Permissio  i  may  be  granted  if  NMFS 
finds  that  th ;  taking  will  have  a 
negligible  in  ipact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  ( if  the  species  or  stock(s)  for 
subsistence  ises  and  that  the 
permissible  nethods  of  taking  and 
requirement  i  pertaining  to  the 
monitoring  i  nd  reporting  of  such 
takings  are  s  !t  forth.  NMFS  has  defined 
"negligible  i  npact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  act  ivity  that  cannot  be 
reasonably  e  <pected  to,  and  is  not 
reasonably  li  kely  to,  adversely  affect  the 
species  or  st^  )ck  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsectioi   101(a)(5)(D)  of  the  MMPA 
established  i  n  expedited  process  by 
which  citize  is  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mam  nals  by  harassment.  Under 
Section  3(18  (A),  the  MMPA  defines 
"harassment '  as: 

any  act  of  pi  irsuit,  torment,  or  annoyance 
which  (i)  has  I  le  potential  to  injure  a  marine 
mammal  or  m;  irine  mammal  stock  in  the 
wild;  or  (ii)  ha  3  the  potential  to  disturb  a 
marine  mamn"  al  or  marine  mammal  stock  in 
the  wild  by  ca  jsing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  bre  ithing.  nursing,  breeding, 
feeding,  or  she  Itering. 

The  term  '  Level  A  harassment" 
means  haras  ment  described  in 
subparagrap  i  (A)(i).  The  term  "Level  B 
harassment  '  means  harassment 
described  in  subparagraph  (A)(ii). 

Subsectior  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  applicatic  n  followed  by  a  3(}-day 
public  noticf  and  comment  period  on 
any  propose<  authorizations  for  the 
incidental  he  rassment  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  commi  snt  period,  NMFS  must 
either  issue  c  r  deny  issuance  of  the 
authorizatioi  . 


Summary  of  Request 

On  Apri 
application 


21 


2003,  NMFS  received  an 
ftom  LDEO  for  the  taking, 


by  harassment,  of  several  species  of 
marine  mammals  incidental  to 
conducting  a  seismic  survey  program 
within  the  Storegga  slide  area  off  the 
west  coast  of  Norway,  in  the  Norwegian 
Sea,  between  8°W.  and  7°E.  and 
between  62  and  68°N.  during  late 
August  and  September  2003.  The 
Storegga  slide  was  produced  by  colossal 
slope  failures  on  the  Norwegian 
continental  margin  in  the  late 
Quartemary  period.  The  purpose  of  this 
survey  is  to  determine  whether 
submarine  landslides  can  release 
methane  from  hydrate  into  the  oceans 
and/or  atmosphere.  More  specifically, 
the  survey  of  the  Storegga  slide  seeks  to 
discover:  (1)  how  much  hydrate  and  free 
gas  is  present  in  the  Storegga  region  and 
how  it  is  distributed,  (2)  if  methane 
escaped  from  the  slide,  and  if  so,  how 
much,  when  and  by  what  mechanisms, 
and  (3)  if  hydrate  dissociation  promotes 
and/or  localizes  submarine  landslides. 
A  coordinated  seismic  and  coring  study 
of  the  Storegga  slide  is  proposed  to 
obtain  information  on  these  subjects 
(the  coring  portion  of  the  project  will  be 
completed  in  2004).  This  study  will 
help  explain  whether  methane  in  gas 
hydrate  reservoirs  is  mobile  and  can 
affect  the  earth's  climate. 

Description  of  the  Activity 

The  seismic  survey  will  involve  a 
single  vessel,  the  R/V  Maurice  Ewing, 
which  will  conduct  the  seismic  work. 
The  Maurice  Ewing  will  deploy  an  array 
of  airguns  as  an  energy  source,  plus  a  6- 
km  (3.2-nm)  towed  streamer  containing 
hydrophones  to  receive  the  returning 
acoustic  signals. 

All  planned  geophysical  data 
acquisition  activities  will  be  conducted 
by  LDEO  scientists,  with  the 
participation  of  scientists  from  the 
University  of  Wyoming.  Water  depths 
within  the  Storegga  slide  survey  area 
will  range  from  approximately  100  to 
5,000  m  (330  to  16,405  ft).  The  Maurice 
Ewing  will  initially  deploy  a  2-GI  gun 
array  for  several  sur\'ey  lines,  and  then 
a  6-airgun  array  will  be  employed  for 
several  survey  lines.  Whichever  array 
produces  better  data  will  be  used  for  the 
rest  of  the  cruise.  The  project  will 
consist  of  3,109  km  (1,678  n.mi)  of 
survey  lines,  of  which  approximately 
2,596  km  (1,402  n.mi)  will  be  conducted 
in  water  depths  greater  than  1,000 
m(3,280  ft.).  504  km  (272  n.mi)  will  be 
surveyed  in  depths  100-1000  m  (330- 
3,280  ft.),  and  9  km  (4.9  n.mi)  will  be 
surveyed  in  water  less  than  100  m  (330 
ft.)  deep.  There  will  be  additional 
operations  associated  with  equipment 
testing,  startup,  line  changes,  and  repeat 
coverage  of  any  areas  where  initial  data 
quality  is  sub-standard. 


The  procedures  to  be  used  for  the 
2003  seismic  survey  will  be  similar  to 
those  used  during  previous  seismic 
surveys  by  LDEO,  e.g.,  in  the  equatorial 
Pacific  Ocean  (Carbotte  et  al.,  1998, 
2000).  The  proposed  program  will  use 
conventional  seismic  methodology  with 
a  towed  airgun  array  as  the  energy 
source  and  a  towed  streamer  containing 
hydrophones  as  the  receiver  system. 
The  energy  to  the  airgun  array  is 
compressed  air  supplied  by  compressors 
on  board  the  source  vessel.  In  addition, 
a  multi-beam  bathymetric  sonar  will  be 
operated  from  the  source  vessel  ^ 

continuously  throughout  the  entire 
cruise,  and  a  lower-energy  sub-bottom 
profiler  will  also  be  operated  during 
most  of  the  survey.  Seismic  surveys  will 
likely  commence  on  August  28,  2003, 
and  continue  until  September  25,  2003, 
for  a  total  of  29  days  of  seismic 
surveying. 

The  R/V  Maurice  Ewing  will  be  used 
as  the  source  vessel.  It  will  tow  the 
airgun  array  (either  the  2-GI  gun  or  6- 
gun  array)  and  a  streamer  containing 
hydrophones  along  predetermined  lines. 
The  vessel  will  travel  at  4-5  knots  (7.4- 
9.3  km/hr),  and  seismic  pulses  will  be 
emitted  at  intervals  of  approximately  20 
seconds.  The  20-sec  spacing 
corresponds  to  a  shot  interval  of  about 
50  m  (164  ft),  the  6-gun  array  will 
include  six  2000  psi  1500C  Bolt  airguns 
ranging  in  chamber  volume  from  80  to 
500  in ',  with  a  total  volume  of  1 ,350 
in3.  These  airguns  will  be  spaced  in  an 
approximate  rectangle  with  dimensions 
12  m  (39.4  ft)(across  track)  by  10  m  (32.8 
ft)(along  track).  The  two  105  in3  GI  guns 
will  be  towed  7.8  m  (25.6  ft)  apart  side 
by  side  and  37  m  (121.4  ft)  behind  the 
vessel,  with  a  total  volume  of  210  in '. 

The  dominant  frequency  components 
for  both  airgun  arrays  is  0^188  Hz.  The 
2-airgun  array  will  have  a  peak  sound 
source  level  of  237  dB  re  1  uPa  or  243 
dB  peak-to-peak  (P-P).  The  6-airgun 
array  will  have  a  peak  sound  source 
level  of  243  dB  re  1  ^Pa  or  250  dB  P- 
P.  These  are  the  nominal  source  levels 
for  the  soujid  directed  downward,  and 
represent  the  theoretical  source  level 
close  to  a  single  point  source  emitting 
the  same  sound  as  that  emitted  by  the 
array  of  2  or  6  sources.  Because  the 
actual  source  is  a  distributed  sound 
source  (2  or  6  guns)  rather  than  a  single 
point  source,  the  highest  sound  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level.  Also,  because  of  the  downward 
directional  nature  of  the  sound  from 
these  airgun  arrays,  the  effective  source 
level  for  sound  propagating  in  near- 
horizontal  directions  will  be 
substantially  lower. 
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Along  with  the  airgun  operations,  two 
additional  acoustical  data  acquisition 
systems  will  be  operated  diuring  most  or 
all  of  the  cruise.  The  ocean  floor  will  be 
mapped  with  an  Atlas  Hydrosweep  DS- 
2  multi-beam  15. 5-kHz  bathymetric 
sonar,  and  a  3.5-kHz  sub-bottom 
profiler  will  also  be  operated  along  with 
the  multi-beam  sonar.  These  mid- 
frequency  sound  sources  are  commonly 
operated  from  the  Maurice  Ewing 
simultaneous  with  the  airgun  array. 

The  Atlas  Hydrosweep  is  mounted  in 
the  hull  of  the  R/V  Maurice  Ewing,  and 
it  operates  in  three  modes,  depending 
on  the  v/ater  depth.  The  first  mode  is 
when  water  depth  is  <400  (1312.3  ft). 
The  source  output  is  210  dB  re  1  \JLPa- 
m  rms  and  a  single  1-millisec  pulse  or 
"ping"  per  second  is  transmitted,  with 
a  beamwidth  of  2.67  degrees  fore-aft  and 
90  degrees  in  beamwidth.  The 
beamwidth  is  measured  to  the  3  dB 
point,  as  is  usually  quoted  for  sonars. 
The  other  two  modes  are  deep-water 
modes:  The  Omni  mode  is  identical  to 
the  shallow-water  mode  except  that  the 
source  output  is  220  dB  rms.  The  Omni 
mode  is  normally  used  only  during  start 
up.  The  Rotational  Directional 
Transmission  (RDT)  mode  is  normally 
used  during  deep-water  operation  and 
has  a  237  dB  rms  source  output.  In  the 
RDT  mode,  each  "ping"  consists  of  five 
successive  transmissions,  each 
ensonifying  a  beam  that  extends  2.67 
degrees  fore-aft  and  approximately  30 
degrees  in  the  cross-track  direction.  The 
five  successive  transmissions  (segments) 
sweep  from  port  to  starboard  with  minor 
overlap,  spanning  an  overall  cross-track 
angular  extent  of  about  140  degrees, 
with  tiny  (<1  millisec)  gaps  between  the 
pulses  for  successive  30-degree 
segments.  The  total  duration  of  the 
"ping",  including  all  5  successive 
segments,  varies  with  water  depth  but  is 
1  millisec  in  water  depths  <500  m 
(1640.4  ft)  and  10  miUisec  in  the 
deepest  water. 

The  sub-bottom  profiler  is  normally 
operated  to  provide  information  about 
the  sedimentary  features  and  bottom 
topography  that  is  simultaneously  being 
mapped  by  the  Hydrosweep.  The  energy 


from  the  sub-bottom  profiler  is  directed 
downward  by  a  3.5-kHz  transducer 
mounted  in  the  hull  of  the  Maurice 
Ewing.  The  output  varies  with  water 
depth  from  50  watts  in  shallow  water  to 
800  watts  in  deep  water.  Sounds  from 
the  sub-bottom  profiler  are  very  short 
pulses,  occurring  for  1,  2  or  4  msec  once 
every  second.  Pulse  interval  is  1  second 
but  a  conunon  mode  of  operation  is  to 
broadcast  five  pulses  at  1-s  intervals 
followed  by  a  5-s  pause.  Most  of  the 
energy  in  the  sound  pulses  emitted  by 
this  multi-beam  sonar  is  at  mid- 
frequencies,  centered  at  3.5  kHz.  The 
beamwidth  is  approximately  30°  and  is 
directed  downward. 

Sound  levels  have  not  been  measured 
for  the  sub-bottom  profiler  used  by  the 
Maurice  Ewing,  but  Burgess  and  Lawson 
(2000)  measured  the  sounds  propagating 
more  or  less  horizontally  from  a  similar 
unit  with  similar  source  output  (205  dB 
re  1  jiPa-m).  The  160  and  180  dB  re  1 
jiPa  (rms)  radii,  in  the  horizontal 
direction,  were  estimated  to  be-near  20 
m  (66  ft)  and  8  m  (26  ft),  respectively, 
from  the  source,  as  measured  in  13  m 
(43  ft)  water  depth.  The  corresponding 
distemces  for  an  animal  in  the  beam 
below  the  transducer  would  be  greater, 
on  the  order  of  180  m  (591  ft)  and  18 
m  (59  ft),  assuming  spherical  spreading. 

The  sub-bottom  profiler  on  the 
Maurice  Ewing  has  a  maximiun  source 
level  of  204  dB  re  1  uPa-m.  Thus  the 
received  level  would  be  expected  to 
decrease  to  160  and  180  dB  at  about  160 
m  (525  ft)  and  16  m  (52  ft)  below  the 
transducer,  respectively  (assuming 
spherical  spreading).  Corresponding 
distances  in  the  horizontal  plane  would 
be  lower,  given  the  directionality  of  this 
source  (30°  beamwidth)  and  the 
measurements  of  Burgess  and  Lawson 
(2000).  Additional  information  on  the 
airgun  arrays.  Atlas  Hydrosweep,  and 
sub-bottom  profiler  specifications  is 
contained  in  the  application,  which  is 
available  upon  request  (see  ADDRESSES). 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  detailed  description  of  the 
Norwegian  Sea  and  its  associated 


marine  manunals  can  be  found  in  a 
number  of  documents  referenced  in  the 
LDEO  application  and  is  not  repeated 
here.  Approximately  24  species  of 
cetaceans  and  seven  species  of 
pirmipeds  may  be  found  within  the  area 
of  the  Storegga  slide.  These  species  are 
the  sperm  whale  (Physeter 
macrocephalus),  Cuvier's  beaked  whale 
[Ziphius  cavirostris),  northern 
bottlenose  whale  [Hyperoodon 
ampullatus),  Sowerby's  beaked  whale 
[Mesoplodon  bidens),  Blainville's 
beaked  whale  [Mesoplodon 
densirostris),  beluga  whale 
[Delphinaptenis  leucas],  narwhal 
[Monodon  monoceros),  bottlenose 
dolphin  [Tursiops  truncatus),  striped 
dolphin  [Stenella  coeruleoalba),  short- 
beaked  common  dolphin  [Delphinus 
delphis),  white-beaked  dolphin 
[Lagenorhynchus  albirostris),  Atlantic 
white-sided  dolphin  (Lagenorhynchus 
acutus),  Risso's  dolphin  (Grampus 
griseus),  false  killer  whale  (Pseudorca 
crassidens),  killer  whale  (Orcinus  orca], 
long-finned  pilot  whale  (Globicephqla 
melas],  harbor  porpoise  (Phocoena 
phocoena).  North  Atlantic  right  whale 
(Eubalaena  glacialis],  bowhead  whale 
(Balaena  mysticetus),  humpback  whale 
(Megaptera  novaeangliae),  minke  whale 
(Balaenoptera  acutorostrata),  sei  whale  " 
(Balaenoptera  borealis],  fin  whale 
(Balaenoptera  physalus),  blue  whale 
(Balaenoptera  musculus).  walrus 
(Odobenus  rosmarus),  bearded  seal 
(Erignathus  barbatus),  hooded  seal 
(Cystophora  cristata),  harbor  seal  (Phoca 
vitulina),  ringed  seal  (Pusa  hispida), 
grey  seal  (Halichoerus  grypus),  and  the 
harp  seal  (Pagophilus  groenlandicus). 
Additional  information  on  most  of  these 
species  is  contained  in  Caretta  et  al. 
(2001,  2002)  which  is  available  at:  httpj 

/www. nmfs.noaa.gov/prot res/PR2/ 

Stock Assessment Program/ 

sars.html. 

Potential  Effects  on  Marine  Manunals 

With  2-Gl  gun  and  6-gun  arrays,  the 
distances  at  which  seismic  pulses  are 
expected  to  diminish  to  received  levels 
of  190,  180,  170  dB  and  160  dB  re  1  uPa, 
on  an  rms  basis,  are  as  follows: 


Airgun  Array 


RMS  Radii  (m/tt) 


190  dB 


180  dB\     170  dB 


160  dB 


2  GI  guns 
6  airguns  . 


15/49 
50/164 


50/164        155/509      520/1706 


220/  '    700/2297 
722  I 


2700/ 
8859 


An  earlier  notice  of  a  (LDEO) 
application  and  proposed  IHA  was 
published  in  the  Federal  Register  on 


April  14,  2003  (68  FR  17909).  That 
notice  described,  in  detail,  the 
characteristics  of  the  Ewing's  acoustic 


sources  and,  in  general,  the  anticipated 
effects  on  marine  mammals  including 
masking,  disturbance,  and  potential 
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hearing  impairment 
effects.  That 
here.  Howevfer 
sub-bottom 
in  the  projec 
are  describee 
application 
on  what  is  ki  i 
marine 
operations  p 


and  other  physical 
infonnation  is  not  repeated 

.  possible  effects  of  the 
j^rofiler,  which  was  not  used 
described  in  that  notice, 
below.  The  LDEO 
^so  provides  information 
own  about  the  effects  on 
mam  nals  of  the  types  of  seismic 
anned  by  LDEO. 

Masking  by  i.  ub-bottom  Profiler  Signals 

There  is  iil  tie  chance  that  marine 
mammal  communications  will  be 
masked  appreciably  by  the  sub-bottom 
profiler  signa  Is  given  its  relatively  low 
power  outpu :,  the  low  duty  cycle, 
directionality  ,  and  the  brief  period 
when  an  ind  vidual  mammal  is  likely  to 
be  within  its  beam.  Furthermore,  in  the 
case  of  baleei  i  whales,  the  sonar  signals 
do  not  overla  p  with  the  predominant 
frequencies  i  i  the  calls,  which  would 
avoid  signin(  ant  masking. 

Behavioral 
Sub-bottom 

Marine 
to  pulsed  so 
to  the  sub- 
be  similar  to 
sources  at  th( 
However,  the 
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than  those  fr(  i 
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not 


mainmal  behavioral  reactions 
sources  and  responses 
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hose  of  other  pulsed 
same  received  levels, 
pulsed  signals  from  the 
er  are  much  weaker 
m  the  airgun  array  and  the 
spnar.  Therefore  behavioral 
ng  to  Level  B  harassment 

unless  marine 
very  close  to  the  source, 
160  m  (525  ft)  below 
a  lesser  distance  to  the 
simple  momentary 
reactions  that  are  within 
behavioral  patterns  for  that 
considered  to  be  a 
brief  exposure  of 
small  numbers  of  signals 
Dottom  profiler  is  unlikely 
take"  by  harassment. 


very 


Hearing  Impc^irment  and  Other  Physical 
Effects 

Source  lev(  Is  of  the  sub-bottom 
profiler  are  m  uch  lower  than  those  of 
the  airguns  ai  id  the  multi-beam  sonar 
that  will  be  u  ied  during  the  planned 
project.  Furthermore,  received  levels  of 
pulsed  sound  s  that  are  necessary  to 
cause  temper  u-y  or  permanent  hearing 
impairment  i  i  marine  mammals  appear 
to  be  higher  t  lan  180  dB.  Thus,  it  is 
unlikely  that  iie  sub-bottom  profiler 
produces  puli  ;e  levels  strong  enough  to 
cause  hearing  impairment  or  other 
physical  injui  ies  even  in  an  animal  that 
is  briefly  in  a  position  immediately 
adjacent  to  th  s  source. 

Furthermoi  s,  the  sub-bottom  profiler 
is  usually  op(  rated  simultaneously  with 


other  higher-power  acoustic  sources. 
Many  marine  mammals  will  move  away 
in  response  to  the  approaching  higher- 
power  sources  before  the  mammals 
would  be  close  enough  to  be  affected  by 
the  less  intense  sounds  from  the  sub- 
bottom  profiler.  In  the  event  that 
mammals  do  not  avoid  the  approaching 
vessel  and  its  various  sound  sources, 
mitigation  measures  that  would  be 
applied  to  minimize  effects  of  the 
higher-power  sources  (discussed  later  in 
this  document)  would  further  reduce  or 
eliminate  any  minor  effects  of  the  sub- 
bottom  profiler. 

Estimates  of  Take  by  Harassment  for  the 
Norwegian  Sea  Cruise 

The  estimates  of  takes  by  harassment 
are  based  on  the  number  of  marine 
mammals  that  might  be  foimd  within 
the  160  dB  isopleth  radius  and 
potentially  disturbed  by  operations  with 
the  6-airgun  array  planned  for  the 
project.  If  the  2-GI  gun  array  is  used  for 
all  or  part  of  the  survey,  the  numbers  of 
marine  mammals  that  might  be  affected 
by  the  proposed  seismic  survey  would 
be  lower  than  the  estimates  described 
below.  If  only  the  2-GI  gun  array  is 
used,  the  numbers  of  animals  that 
would  encounter  airgun  sounds  >160  dB 
re  1  (rms)  would  be  about  one-fifth  of 
the  number  if  only  the  6-gun  array  were 
used. 

Based  on  summer  marine  mammal 
density  survey  data  collected  by 
Sigurjonsson  and  Gunnlaugsson  (1989), 
LDEO  used  its  best  estimate  of  density 
to  compute  a  best  estimate  of  the 
number  of  marine  mammals  that  may  be 
exposed  to  seismic  sounds  >160  dB  re 
1  fiPa  (rms)  (NMFS'  current  criterion  for 
onset  of  Level  B  harassment),  except  for 
bottlenose  whales.  Northern  bottlenose 
whales  are  migratory  and  most  leave  the 
proposed  seismic  survey  area  before  the 
end  of  June  (Benjaminsen  1972; 
Sigurjonsson  and  Gunnlaugsson  1990). 
Therefore,  only  a  few,  if  any,  bottlenose 
whales  may  be  seen  during  the  seismic 
survey  in  the  study  area  during  late 
August  to  September.  For  bottlenose 
whales,  LDEO  used  0.1  Ox  the  observed 
average  or  maximum  density  to 
calculate  the  numbers  that  might  be 
exposed  to  seismic  sounds,  but  even 
this  reduced  number  is  likely  a  high 
estimate.  For  all  other  species,  the 
average  densities  were  multiplied  by  the 
proposed  survey  effort  (3109  km  or  1678 
n.mi)  and  twice  the  160-dB  safety 
radius  around  the  6-gun  array  to 
estimate  the  "best  estimate"  of  the 
numbers  of  animals  that  might  be 
exposed  to  sound  levels  >160  dB  re  1 
^Pa  (rms)  during  the  proposed  seismic 
survey  program. 


Based  on  this  method,  Table  3  in 
LDEO  (2003)  gives  the  best  estimates  of 
densities  for  each  species  or  species 
group  of  marine  mammal  that  might  be 
exposed  to  received  levels  >160  dB  re  1 
\iPa  (rms),  and  thus  potentially  taken  by 
Level  B  harassment,  during  seismic 
surveys  in  the  proposed  study  area  of 
the  Norwegian  Sea.  Of  these,  86  animals 
would  be  endangered  species,  primarily 
fin  (42),  humpback  (22),  and  sperm 
whales  (18).  Delphinidae  would  account 
for  75  percent  of  the  overall  estimate  for 
potential  taking  by  harassment,  with 
white-beaked  dolphins  (298)  believed  to 
account  for  about  90  percent  of  all 
delphinids  in  the  area  of  the  proposed 
seismic  survey,  and  with  killer  whales 
(137)  and  long-finned  pilot  whales  (302) 
accounting  for  most  of  the  remaining  10 
percent.  However,  part  or  all  of  the 
survey  could  be  conducted  with  2-GI 
guns.  The  160-dB  radius  for  the  2-GI 
gun  array  is  520  m  (1706  ft)  or  19 
percent  of  that  of  the  6-gun  array.  Thus, 
if  all  surveys  were  conducted  with  the 
2  GI  guns,  best  estimates  of  the  numbers 
of  animals  that  would  be  exposed  to 
seismic  sounds  >160  dB  would  be  much 
less. 

As  described  previously  (68  FR 
17909),  animals  subjected  to  sound 
levels  >160  dB  may  alter  their  behavior 
or  distribution,  and  therefore  might  be 
considered  to  be  taken  by  Level  B 
harassment.  However,  the  160  dB 
criterion  is  based  on  studies  of  baleen 
whales.  Odontocete  hearing  at  low 
frequencies  is  relatively  insensitive,  and 
dolphins  and  harbor  porpoises  generally 
appear  to  be  more  tolerant  of  strong 
sounds  than  are  most  baleen  whales. 
Delphinidae  have  their  best  hearing  in 
the  higher  frequencies  and  are  unlikely 
to  be  as  sensitive  as  the  mysticete 
whales  to  the  low  frequency  of  the 
airgun  array.  Therefore,  they  are  less 
likely  to  experience  Level  B  harassment 
at  160  dB.  A  more  likely  threshold  for 
onset  of  Level  B  harassment  in  response 
to  seismic  sounds  is  at  about  170  dB. 

Conclusions-Effects  on  Cetaceans 

Strong  avoidance  reactions  by  several 
species  of  mysticetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  6  to 
8  km  (3.2  to  4.3  nm)  and  occasionally 
as  far  as  20-30  km  (10.8-16.2  nm)  from 
the  source  vessel.  Some  bowhead 
whales  avoided  waters  within  30  km 
(16.2  nm)  of  the  seismic  operation. 
However,  reactions  at  such  long 
distances  appear  to  be  atypical  of  other 
species  of  mysticetes,  and  even  for 
bowheads  may  only  apply  during 
migration. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  cire 
expected  to  extend  to  lesser  distances 
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than  are  those  of  mysticetes.  Odontocete 
low-frequency  hearing  is  less  sensitive 
than  that  of  mysticetes,  and  dolphins 
are  often  seen  from  seismic  vessels.  In 
fact,  there  are  documented  instances  of 
dolphins  approaching  active  seismic 
vessels.  However,  dolphins  as  well  as 
some  other  types  of  odontocetes 
sometimes  show  avoidance  responses 
and/or  other  changes  in  behavior  when 
near  operating  seismic  vessels. 

Taking  accoimt  of  the  mitigation 
measures  that  are  planned,  effects  on 
cetaceans  are  generally  expected  to  be 
limited  to  avoidance  of  the  area  around 
the  seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  B 
harassment."  In  the  cases  of  mysticetes, 
these  reactions  are  expected  to  involve 
small  numbers  of  individual  cetaceans 
because  few  mysticetes  occur  in  the  area 
where  seismic  surveys  are  proposed. 
LDEO's  best  estimate  is  that  42  fin 
whales,  or  0.5  percent  of  the  estimated 
fin  whale  population  in  and  adjacent  to 
the  study  area,  will  be  exposed  to  sound 
levels  >160  dB  re  1  uPa  (rms)  and 
potentially  affected.  Similarly,  22 
humpback  whales,  or  0.8  percent,  and 
18  sperm  whales,  or  0.2  percent  of  their 
populations  that  occur  in  and  adjacent 
to  the  proposed  survey  area,  would 
receive  seismic  sounds  >160  dB. 
Therefore,  these  potential  takings  by 
Level  B  harassment  will  have  a 
negligible  impact  on  their  populations. 
Numbers  and  impact  would  be  even 
smaller  if  the  2-GI  gun  array  is  used  for 
a  substantial  fraction  of  the  survey 
project. 

Larger  numbers  of  odontocetes  may  be 
affected  by  the  proposed  activities,  but 
the  populations  sizes  of  the  main 
species  are  large  and  the  numbers 
potentially  affected  are  small  relative  to 
the  population  sizes.  The  best  estimate 
of  the  total  number  of  odontocetes  that 
might  be  exposed  to  >160  dB  re  1  ^Pa 
(rms)  in  the  proposed  survey  area  in  the 
Norwegian  Sea  is  878.  Of  these,  770  are 
Delphinidae,  and  of  these  about  200 
might  be  exposed  to  >170  dB.  These 
figures  are  <0.1  percent  of  the 
populations  of  these  combined  species 
that  occur  in  the  Northeast  Atlantic,  and 
the  200  value  is  believed  to  be  a  more 
accurate  estimate  of  the  number 
potentially  affected. 

Mitigation  measures  such  as 
controlled  speed,  look-outs,  non- 
pursuit,  ramp-ups,  avoidance  of  start- 
ups during  periods  of  darkness  when 
possible,  and  shut-down  when  within 
defined  ranges  (See  Mitigation)  should 
further  reduce  short-term  reactions  to 
disturbance,  and  minimize  any  effects 
on  hearing  sensitivity. 
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Conclusions-effects  on  Pinnipeds 

Very  few  if  any  pinnipeds  are 
expected  to  be  encountered  during  the 
proposed  seismic  survey  in  the 
Norwegian  Sea.  A  maximum  of  70 
pinnipeds  in  the  Storegga  slide  area  may 
be  affected  by  the  proposed  seismic 
surveys.  If  pinnipeds  are  encountered, 
the  proposed  seismic  activities  would 
have,  at  most,  a  short-term  effect  on 
their  behavior  and  no  long-term  impacts 
on  individual  seals  or  their  populations. 
Responses  of  pinnipeds  to  acoustic 
disturbance  are  variable,  but  usually 
quite  limited.  Effects  are  expected  to  be 
limited  to  short-term  and  localized 
behavioral  changes  falling  within  the 
MMPA  definition  of  Level  B 
harassment. 

Mitigation 

For  the  proposed  seismic  operations 
in  the  Storegga  slide  area  in  2003,  LDEO 
will  use  2  GI  guns  with  a  total  volume 
of  210  in'  and/or  a  6-gun  array  with  a 
total  volume  of  1350  in3.  The  airgims 
comprising  these  arrays  will  be  spread 
out  horizontally,  so  that  the  energy  from 
the  arrays  will  be  directed  mostly 
downward. 

Modeled  results  for  the  2-  and  6-gun 
arrays  indicate  received  levels  to  the 
180-dB  re  1  jiPa  (rms)  isopleth  (the  level 
for  the  potential  for  Level  A  harassment 
applicable  to  cetaceans)  were  estimated 
as  50  and  220  m  (164  and  722  ft), 
respectively.  The  radii  around  the  2- 
and  6-gun  arrays  where  the  received 
level  would  be  190  dB  re  1  pPa  (rms), 
(the  level  for  the  potential  for  Level  A 
harassment  applicable  to  pinnipeds), 
were  estimated  as  15  and  50  m  (49  and 
164  ft),  respectively.  Results  from  a 
calibration  study  that  occurred  in  late 
the  spring  of  2003  in  the  Gulf  of  Mexico 
will  determine  the  actual  radii 
corresponding  to  each  sound  level.  If 
the  modeled  radii  have  not  been  verified 
by  the  time  of  the  Storegga  slide 
surveys,  LDEO  proposes  to  use  1.5  times 
the  180-  (cetaceans)  and  190- 
(pinnipeds)  dB  radii  predicted  by  the 
model  as  the  safety  radii  until  the  radii 
have  been  verified.  Thus,  during  the 
Storegga  slide  cruise  the  proposed  safety 
radii  for  cetaceans  are  75  and  330  m 
(246  and  1,083  ft),  respectively,  for  the 
2-GI  gun  and  6-gun  arrays,  and  the 
proposed  safety  radii  for  pinnipeds  are 
23  and  75  m  (75  and  246  ft), 
respectively.. 

Vessel-based  observers  will  monitor 
marine  mammals  in  the  vicinity  of  the 
arrays.  LDEO  proposes  to  shut  down  the 
seismic  source  if  marine  mammals  are 
observed  within  the  proposed  safety 
radii.  Also.  LDEO  proposes  to  use  a 
ramp-up  procedure  when  commencing 


operations  using  the  6-gun  array.  Ramp- 
up  will  begin  with  the  smallest  gun  in 
the  array  (80  in'),  and  guns  will  be 
added  in  a  sequence  such  that  the 
source  level  of  the  array  will  increase  at 
a  rate  no  greater  than  6  dB  per  5-minute 
period  over  a  total  duration  of  about  14 
minutes.  Ramp-up  will  not  occur  for  the 
2-GI  gim  array  because  the  total  air 
discharge  volume  is  small  (210  in'). 
Please  refer  to  LDEOs  application  for 
more  detailed  information  about  the 
mitigation  measures  that  are  an  integral 
part  of  the  planned  activity. 

Operational  Mitigation 

The  directional  nature  of  the  6-airgun 
array  to  be  used  in  this  project  is  an 
important  mitigating  factor,  resulting  in 
lower  sound  levels  at  any  given 
horizontal  distance  than  would  be 
expected  at  that  distance  if  the  source 
were  omnidirectional  with  the  stated 
nominal  source  level.  Because  the  actual 
seismic  source  is  a  distributed  sound 
source  (2  or  6  guns)  rather  than  a  single 
point  source,  the  highest  sound  levels 
measurable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level. 

Marine  Mammal  Monitoring 

Up  to  three  vessel-based  observers 
will  be  stationed  on  the  R/V  Maurice 
Ewing  during  seismic  operations  in  the 
Storegga  slide  area.  Vessel-based 
observers  will  monitor  for  marine 
mammals  near  the  seismic  source  vessel 
for  at  least  30  minutes  prior  to  and 
during  all  daylight  rarop-up  and  airgun 
operations,  and  during  any  nighttime 
startups  of  the  airguns.  Airgun 
operations  will  be  suspended  when 
marine  mammals  are  observed  within, 
or  about  to  enter,  designated  safety 
zones,  where  there  is  a  possibility  of 
Level  A  harassment.  Observers  will  not 
be  on  duty  during  ongoing  seismic 
operations  at  night;  bridge  personnel 
will  watch  for  marine  mammals  during 
this  period  and  will  call  for  the  airguns 
to  be  shut  down  if  marine  mammals  are 
observed  in  or  about  to  enter  the  safety 
radii.  A  marine  mammal  observer  will 
be  on  "standby"  at  night,  in  case  bridge 
personnel  see  a  marine  mammal.  An 
image-intensifier  night-vision  device 
(NVD)  will  be  available  for  use  at  night, 
although  past  experience  has  shown 
that  NVDs  are  of  limited  value  for  this 
purpose.  If  the  airguns  are  started  up  at 
night,  two  marine  mammal  observers 
will  monitor  for  marine  mammals  near 
the  source  vessel  for  30  minutes  prior  to 
start  up  using  night-vision  devices.  The 
30-minute  observation  period  is  only 
required  prior  to  commencing  seismic 
operations  following  an  extended  shut 
down  period. 
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Mai^rice  Swing  is  a  suitable 
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immediately  when  marine  mammals  are 
observed  within,  or  about  to  enter, 
designated  safety  zones.  The  shutdown 
procedure  should  be  accomplished 
within  several  seconds  or  one  shot 
period  of  the  determination  that  a 
marine  mammal  is  within  or  about  to 
enter  the  safety  zone.  Airgun  operations 
will  not  resume  until  the  marine 
mammal  is  outside  the  safety  radius. 
Once  the  safety  zone  is  clear  of  marine 
mammals,  the  observer  will  advise  that 
seismic  surveys  can  re-commence.  The 
"ramp-up"  procedure  will  then  be 
followed. 

Ramp-up  Procedure 

A  "ramp-up"  procedure  will  be       , 
followed  when  the  airgun  arrays  begin 
operating  after  a  specified-duration 
period  without  airgun  operations.  Under 
normal  operational  conditions  (vessel 
speed  4-5  knots),  a  ramp-up  would  be 
required  after  a  "no  shooting"  period 
lasting  2  minutes  or  longer.  At  4  knots, 
the  source  vessel  would  travel  247  m 
(810  ft)  during  a  2-minute  period.  If  the 
towing  speed  is  reduced  to  3  knots  or 
less,  as  sometimes  required  when 
maneuvering  in  shallow  water,  it  is 
proposed  that  a  ramp-up  would  be 
required  after  a  "no  shooting"  period 
lasting  3  minutes  or  longer.  At  towing 
speeds  not  exceeding  3  knots,  the  source 
vessel  would  travel  no  more  than  277  m 
(909  ft)  in  3  minutes.  These  guidelines 
would  require  modification  if  the 
normal  shot  interval  were  more  than  2 
or  3  min,  but  that  is  not  expected  to 
occur  during  the  Storegga  slide  cruise. 

Ramp-up  will  begin  with  the  smallest 
gun  in  the  6-gun  array  (80  in^).  Guns 
will  be  added  in  a  sequence  such  that 
the  source  level  of  the  array  will 
increase  in  steps  not  exceeding  6  dB  per 
5-minute  period  over  a  total  duration  of 
approximately  14  min.  During  the  ramp- 
up  procedures,  the  safety  zone  for  the 
full  gun  array  will  be  maintained. 
Ramp-up  will  not  occur  for  the  2-GI  gun 
array,  since  the  total  air  discharge 
volume  for  this  array  is  small  (210  in^). 

Monitoring  and  Reporting 

LDEO  proposes  to  conduct  marine 
mammal  monitoring  of  its  2003  Storegga 
slide  seismic  program  in  the  Norwegian 
Sea  and  acoustical  verification  of  safety 
radii,  in  order  to  satisfv'  the  anticipated 
requirements  of  the  IHA. 

Vessel-based  Visual  Monitoring 

The  observer(s)  will  systematically 
scan  the  area  around  the  vessel  with  7 
X  50  Fujinon  reticle  binoculars  or  with 
the  naked  eye  during  the  daytime.  At 
night,  night  vision  equipment  will  be 
available  (ITT  F500  Series  Generation  3 
binocular  image  intensifier  or 


equivalent).  Laser  rangefinding 
binoculars  (Bushnell  Lytespeed  800 
laser  rangefinder  with  4  optics  or 
equivalent)  will  be  available  to  assist 
with  distance  estimation.  If  a  marine 
mammal  is  seen  well  outside  the  safety 
radius,  the  vessel  may  be  maneuvered  to 
avoid  having  the  mammal  come  within 
the  safety  radius  (see  Mitigation).  When 
mammals  are  detected  within  or  about 
to  enter  the  designated  safety  radii,  the 
airguns  will  be  shut  down  immediately. 
The  observer(s)  will  continue  to 
maintain  watch  to  determine  when  the 
animal  is  outside  the  safety  radius. 
Airgun  operations  will  not  resume  until 
the  animal  is  outside  the  seifety  radius. 

At  least  one  experienced  marine 
mammal  observer  will  be  on  duty 
aboard  the  seismic  vessel,  as  well  as  a 
fishery  expert  (as  likely  required  by  the 
Norwegian  Petroleum  Directorate 
(2003))  and  possibly  one  qualified 
contract  biologist.  Observers  (appointed 
by  LDEO)  will  complete  a  one-day 
training/refresher  course  on  marine 
mammal  monitoring  procedures,  given 
by  a  contract  employee  experienced  in 
vessel-based  seismic  monitoring 
projects. 

Observers  will  be  on  duty  in  shifts  of 
duration  no  longer  than  4  hours.  Use  of 
two  simultaneous  observers  will 
increase  the  proportion  of  the  marine 
mammals  present  near  the  source  vessel 
that  are  detected.  Bridge  personnel 
additional  to  the  dedicated  marine 
mammal  observers  will  also  assist  in 
detecting  marine  mammals  and 
implementing  mitigation  requirements, 
and  before  the  start  of  the  seismic 
survey  will  be  given  instruction  in  how 
to  do  so. 

Reporting 

The  vessel-based  monitoring  will 
provide  data  required  to  estimate  the 
numbers  of  marine  mammals  exposed  to 
various  received  sound  levels,  to 
document  any  apparent  disturbance 
reactions,  and  thus  to  estimate  the 
numbers  of  mammals  potentially  taken 
by  Level  B  harassment.  It  will  also 
provide  the  information  needed  in  order 
to  shut  down  the  airguns  at  times  when 
mammals  are  present  in  or  near  the 
safety  zones.  When  a  mammal  sighting 
is  made,  the  following  information 
about  the  sighting  will  be  recorded:  (1) 
Species,  group  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance  from  seismic  vessel, 
sighting  cue,  apparent  reaction  to 
seismic  vessel  (e.g.,  none,  avoidance, 
approach,  paralleling,  etc.),  and 
behavioral  pace;  and  (2)  time,  location, 
heading,  speed,  activity  of  the  vessel 
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(shooting  or  not),  sea  state,  visibility, 
cloud  cover,  and  sun  glare.  The  data 
listed  under  (2)  will  also  be  recorded  at 
the  start  and  end  of  each  observation 
watch  and  during  a  watch,  whenever 
there  is  a  change  in  one  or  more  of  the 
variables. 

All  mammal  observations  and  airgun 
shutdowns  will  be  recorded  in  a 
standardized  format.  Data  will  be 
entered  into  a  custom  database  using  a 
laptop  computer  when  observers  are  off- 
duty.  The  accuracy  of  the  data  entry  will 
be  verified  by  computerized  validity 
data  checks  as  the  data  are  entered  and 
by  subsequent  manual  checking  of  the 
database.  These  procedures  will  allow 
initial  summaries  of  data  to  be  prepared 
during  and  shortly  after  the  field 
program,  and  will  facilitate  transfer  of 
the  data  to  statistical,  graphical  or  other 
programs  for  further  processing  and 
archiving. 

Results  from  the  vessel-based 
observations  will  provide  (1)  the  basis 
for  real-time  mitigation  (airgun 
shutdown);  (2)  information  needed  to 
estimate  the  number  of  marine 
mammals  potentially  taken  by 
harassment,  which  must  be  reported  to 
NMFS;  (3)  data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  in  the  area  where  the  seismic 
study  is  conducted;  (4)  information  to 
compare  the  distance  and  distribution  of 
marine  mammals  relative  to  the  source 
vessel  at  times  with  and  without  seismic 
activity;  and  (5)  data  on  the  behavior 
and  movement  patterns  of  marine 
mammals  seen  at  times  with  and 
without  seismic  activity. 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  the 
seismic  program  in  the  Storegga  slide 
area.  The  end  of  the  Storegga  slide 
program  is  predicted  to  occur  on  or 
about  September  25,  2003.  The  report 
will  cover  the  seismic  surveys  in  the 
Storegga  slide  area  and  will  be 
submitted  to  NMFS,  providing  full 
documentation  of  methods,  results,  and 
interpretation  pertaining  to  all 
monitoring  tasks.  The  90-day  report 
will  summarize  the  dates  and  locations 
of  seismic  operations,  sound 
measurement  data,  marine  mammal 
sightings  (dates,  times,  locations, 
activities,  associated  seismic  survey 
activities),  and  estimates  of  the  amount 
and  nature  of  potential  "take"  of  marine 
mammals  by  harassment  or  in  other 
ways. 

Endangered  Species  Act  (ESA) 

Under  section  7  of  the  ESA,  NMFS 
has  begun  consultation  on  the  proposed 
issuance  of  an  IHA  under  section 
101(a)(5)(D)  of  the  MMPA  for  this 


activity.  Consultation  will  be  concluded 
prior  to  the  issuance  of  an  IHA. 

National  Environmental  Policy  Act 
(NEPA) 

The  NSF  has  prepared  an  EA  for  the 
Storegga  slide  survey.  NMFS  is 
reviewing  this  EA  and  will  either  adopt 
it  or  prepare  its  own  NEPA  document 
before  making  a  determination  on  the 
issuance  of  an  IHA.  A  copy  of  the  NSF 
EA  for  this  activity  is  available  upon 
request  (see  ADDRESSES). 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  impact  of  conducting  a  seismic 
survey  program  in  the  Storegga  slide 
portion  of  the  southern  Norwegian  Sea 
will  result,  at  worst,  in  a  temporary 
modification  m  behavior  by  certain 
species  of  marine  mammals.  This 
activity  is  expected  to  result  in  no  more 
than  a  negligible  impact  on  the  affected 
species. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  in  the  vicinity  of  the 
survey  activity,  the  number  of  potential 
harassment  takings  is  estimated  to  be 
small.  In  addition,  no  take  by  injur\' 
and/or  death  is  anticipated,  and  the 
potential  for  temporary  or  permanent 
hearing  impairment  is  low  and  will  be 
avoided  through  the  incorporation  of 
the  mitigation  measures  mentioned  in 
this  document.  In  addition,  the 
proposed  seismic  program  is  not 
expected  to  interfere  with  any 
subsistence  hunts,  since  operations  in 
the  whaling  and  sealing  areas  will  be 
limited. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to 
LDEO  for  conducting  a  seismic  survev 
program  in  the  Storegga  slide  portion  of 
the  southern  Norwegian  Sea,  provided 
the  previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated.  NMFS  has 
preliminarily  determined  that  the 
proposed  activity  would  result  in  the 
harassment  of  small  numbers  of  marine 
mammals;  would  have  no  more  than  a 
negligible  impact  on  the  affected  marine 
mammal  stocks;  and  would  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  stocks  for  subsistence 
uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments  and  information 
concerning  this  request  (see  ADDRESSES). 


Dated:  luly  21.  2003. 
Laurie  K.  Allen, 

Acting  Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  O.J-190.35  Filed  7-25-03:  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  011503A] 

Endangered  Species;  File  No.  1409 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  permit.  ^ 

SUMMARY:  Notice  is  hereby  given  that 
Karen  G.  Hollo  way- Adkins.  East  Coast 
Biologists.  Inc..  P.O.  Box  33715, 
Indialantic,  FL  32903,  has  been  issued 
a  permit  to  take  green  (Chelonia  my  das) 
and  loggerhead  (Caretta  caretta)  turtles 
for  purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  wTitten  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705.  Silver  Spring,  MD  20910;  phone 
(301)713-2289; fax  (301)713-0376; 

Southeast  Region.  NMFS.  9721 
Executive  Center  Drive  North.  St. 
Petersburg.  FL  33702-2432;  phone 
(727)570-5301:  fax  (727)570-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Wilkin  (301)713-2289  or  Patrick 
Opay  (301)713-1401. 
SUPPLEMENTARY  INFORMATION:  On 
January  28,  2003.  notice  was  published 
in  the  Federal  Register  (68  FR  4178) 
that  a  request  for  a  scientific  research 
permit  to  take  loggerhead  and  green  sea 
turtles  had  been  submitted  by  the  above- 
named  individual.  The  requested  permit 
has  been  issued  under  the  authority  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.) 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

The  purpose  of  the  research  is  to 
characterize  marine  turtle  aggregations 
(including  their  size  class  and  foraging 
habits)  that  use  the  nearshore  reefs  of 
central  Brevard  County,  FL  as 
developmental  habitat,  and  to  gather 
information  about  sea  turtle  movements 
among  similar  study  areas  that  exist  on 
the  east  coast  of  Florida. 
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Dated:  July  18. 
Stephen  L.  Leath  ery 

Chief,  Permits 
Division.  Office 
National  Marine 
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Determination  Under  the  African 
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textile  and  apparel  products  that  are 
eligible  for  preferential  tariff  treatment. 
Grouping  "9"  is  reserved  for  handmade, 
handloomed,  or  folklore  articles. 

In  Section  2  of  Executive  Order  13191 
of  January  17,  2001,  CITA  is  authorized 
to  "consult  with  beneficiary  sub- 
Saharan  African  countries  and  to 
determine  which,  if  any,  particular 
textile  and  apparel  goods  shall  be 
treated  as  being  handloomed, 
handmade,  or  folklore  articles"  (66  FR 
7272).  Consultations  were  held  on 
March  13,  2003,  and  CITA  has  now 
determined  that  handloomed  fabrics 
and  handmade  articles  made  from  such 
handloomed  fabrics  produced  in  and 
exported  from  Zambia  are  eligible  for 
preferential  tariff  treatment  under 
section  112(a)  of  the  AGOA.  In  the  letter 
published  below,  CITA  diffects  the 
Commissioner  of  Customs  to  allow  entry 
of  such  products  from  Zambia  under 
Harmonized  Tariff  Schedule  provision 
9819.11.27,  when  accompanied  by  an 
appropriate  export  visa  in  Grouping 
"9". 

James  C.  Leonard  in. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

)uly  22,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229. 

Dear  Commissioner:  The  Committee  for  the 
Implementation  of  Textiles  Agreements 
(CITA),  pursuant  to  Sections  112(a)  of  the 
African  Growth  and  Opportunity  Act  (Title  I 
of  Pub.  L.  No.  106-200)  (AGOA)  and 
Executive  Order  13191  of  January  17,  2001, 
has  determined  that,  effective  on  August  4. 
2003,  handloomed  fabric  produced  in 
Zambia  and  handmade  articles  produced  in 
Zambia  from  such  handloomed  fabric  shall 
be  treated  as  being  handloomed,  handmade, 
or  folklore  articles  under  the  AGOA,  and  that 
an  export  vi.sa  issued  by  the  Government  of 
Zambia  for  Grouping  "9"  is  a  certification  by 
the  Government  of  Zambia  that  the  article  is 
handloomed.  handmade,  or  folklore.  CITA 
directs  you  to  permit  duty-free  entry  of  such 
articles  accompanied  by  the  appropriate  visa 
and  entered  under  heading  9819.11.27  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States. 

Sincerely, 
James  C.  Leonard  IH, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  03-19062  Filed  7-25-03;  8:45  am] 
BILLING  CODE  351(W)R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Wool  Textile  Products 
Produced  or  Manufactured  in 
Colombia 

July  22,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  dfrective  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  July  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  Web  site  at  bttp:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  72922,  published  on 
December  9,  2002. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  22,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  3.  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  wool 
textile  proflucts  in  the  following  categories, 
produced  or  manufactured  in  Colombia  and 
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exported  during  the  twcdve-month  period  • 
which  began  on  January  1,  2003,  and  extends 
through  December  31,  2003. 

Effective  on  July  28,  2003,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

315 

443 

39,084,116  square 

meters. 
151,374  numbers. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.03-19064  Filed  7-25-03;  8:45  am] 

BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Oman 

July  22,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  July  29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  tiie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 


927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nuinbers  is  available  in  the 
CORRELATION:  TexUle  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  68572,  published  on 
November  12,  2002. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  22,  2003. 

Commissioner,   ■ 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1,  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
January  1,  2003  and  extending  through 
December  31,  2003. 

Effective  on  July  29,  2003,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

335/635 

367,981  dozen. 

Category 


338/339 
341/641 
347/348 
647/648 


Adjusted  twelve-month 
limit' 


922,140  dozen.   . 
267,966  dozen. 
1.536,223  dozen. 
445,061  dozen. 


'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-19063  Filed  7-25-03;  8:45  am) 

BILUNG  CODE  3510-  DR-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  03-10] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-10  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  July  21,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-Oe-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON,  DC  20301-2800 


17  JUL  2003 
In  reply  refer  to: 
1-03/002455 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(bKl)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-10, 
concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 
Acceptance  (LOA)  to  Egypt  for  defense  articles  and  services  estunated  to  cost  $60 
million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 
media. 


Sincerely, 


jCc,^o<.*.^»~-*^~—J^  ^^C 


OU.4^ 


^  Richard  J/Millies  \ 
Deputy  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 
Senate  Committee  on  Appropriations 


■~s 
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(i) 
(U) 


m 


(iv) 

(>) 

(vi) 

(vH) 


Transmittal  No.  03-10 

Notice  of  Proposed  Issuance  of  Letter  of  Ofler 

Pursuant  to  Section  36(b)(1) 
of  the  A  rms  Export  Control  Act,  as  amended 

Prospective  Purchaser:  Egypt 

Total  Estimated  Vahie; 

Major  Defense  Equipment*  $  0  million 

Other  $60  million 

TOTAL  $60  million 

Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  twoC-130H-basedroO-on/roU-ofrairtH>nie 
Electronic  Intelligence  (ELINT)  systems  with  the  following  major  subsjstems: 
two  airborne  signal  detection  and  processing  centers  which  can  be  mounted  on 
C-130H  aircralt;  ground  analysis  center;  ground  mobile  tactical  center;  and  base 
workshop  repair  station.  This  proposed  sale  wiD  also  include  related 
modification  kits,  support/test  equ^ment,  spare/repair  parts,  pubUcations, 
technical  data,  U.S.  Government  and  contractor  technical  services,  and  otho* 
related  elements  of  logistics  aipport 

Military  Department:  Ah- Force  (QES) 

Prior  Rdated  Cases,  if  anv;  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

SensitivitY  of  Technok>gy  Contahied  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attadied 


(Tiii)       Date  Report  Delivered  to  Congress;  17  JUL  2003 


♦  as  defined  hi  Sectten  47(6)  of  the  Arms  Export  Control  Act. 


POLICY  JUSTIFICATION 

Egypt  -  C-130H  Based  Roll-on/roll-off  ELINT  Systems 

The  Government  of  Egypt  has  requested  a  possible  sale  of  two  C-130H-based  roD-on^U-off 
airborne  Electronic  Intelligence  (ELINT)  systems  with  the  following  m^jor  subsystems:  two 
airborne  signal  detection  and  processing  centers  which  can  be  mounted  on  C-130H  aircraft; 
ground  an^sis  center;  ground  mobile  tactical  center;  and  base  workdiop  repair  station. 
This  proposed  sale  will  also  indude  related  modification  kits,  sapporl/test  equipment, 
spare/repah-  parts,  publications,  technical  data,  U.S.  GoTenunent  and  contractor  technical 
services,  and  other  related  elements  of  logistics  support  The  estimated  cost  is  $<iO  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  fanprove  the  security  of  a  frioidly  cmmtry  which  has  beoi  and  continues 
to  be  an  important  force  for  political  stablHty  and  economic  progress  hi  die  Middle  East 

The  ELINT  sy^ems  wiH  be  bitegrated  on  existing  C-I30H  aircraft  and  will  provide  die 
Egyptian  Air  Force  (EAF)  an  important  ability  to  build,  maintain,  and  update  threat  radar 
data.  The  EAF  should  have  no  problem  operating  and  maintaining  this  retrofit  capability. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  wifl  be:  Lockheed  Martin  ISR  Systems  of  Engiewood,  Colorado; 
Piano  Microwave  Incorporated  of  Piano,  Texas;  and  Mission  Research  Corporation  of  Santa 
Barbara  of  California.  There  are  no  offset  agreonents  proposed  in  connection  with  this 
potential  sale. 

This  program  will  include  seuH-annnal  management  reviews  for  one-wedc  intorals  with  10 
each  U.S.  Government  and  contractor  representatives.  In  addition,  annually,  there  wfll  be  10 
each  U.S.  Government  and  contractor  representatives  to  participate  in  program  management 
and  technical  reviews. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  oi  this  proposed  sale. 
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Transmittal  No.  03-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 


(vii)        Sensilivitv  of  Technotogv: 

1.  The  C-130H-based  roU-on/roU-o^  ELINT  system  contains  sensitive  technology. 
This  is  a  radio  signal  monitoring  system  based  on  the  USAF  Senior  Scout  system  and  provides 
the  ability  to  collect  threat  radar  data. 

2.  If  a  technt^gically  advanced  adversary  were  to  obtain  knowledge  of  the 
specific  hardware  in  this  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Egypt  can  provide  substantially  tlie  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  L.S.  GovemmenL  Thfe 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  03-19077  Filed  7-25-03;  8:45  am) 
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DEPARTMENtr  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittat  hk).  03-15] 


36(b)(1)  Arma 


AGENCY:  Depa  rtment  of  Defense,  Defense 
Security  Coof  eration  Agency. 
ACTION:  Notici  '.. 


Sales  Notification 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassiHed  text  of  a 
section  36Cb)(l)  arms  sales  notificartion. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-15  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  July  21,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001 -OB-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON.  DC  20301-2800 


17  JUL  2003 
In  reply  refer  to: 
1-03/003310 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-15, 

concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Egypt  for  defense  articles  and  services  estimated  to  cost  $50  million.  Soon  after 

this  letter  is  delivered  to  your  ofTice,  we  plan  to  notify  the  news  media. 

Sincerely, 


^   Richard  J/ 'MiTlies  \ 
Deputy  Director     ^^ 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-15 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act,  as  amended  (U) 

(i)       Prospective  Purchaser;  Egypt 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment*  $43  million 

Other  $  7  million 

TOTAL  $50  million 

(Ui)       Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  414  AIM-9M-1/2  Sidewinder  air-to-air  missUes, 
missile  containers,  support  equipment,  spare  and  repair  parts,  publications  and 
technical  documentation,  personnel  training  and  training  equipment,  VS. 
Government  and  contractor  engineering  and  support  services  and  other  related 
elements  of  logistics  support 

(iv)        Military  Department;  Navy  (ACM) 

(v)       Prior  Related  Cases,  if  anv; 

FMScaseABR-  $36  million  -  05Dec96 
EMS  case  AAP-  $37mimon-  01Jul86 
EMS  case  AAJ -.  $14  million  -  27Dec83 
EMS  case  AAD  -  $27  million  -  15Jun82 

(vi)       Sales  Commission,  Eee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid;  none 

(vii)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress; 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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Egypt  -  AIM-9M-1/2  Sidewinder  Missiles 

The  Government  of  Egypt  has  requested  a  possible  sale  of  414  AIM-9M-1/2  Sidewinder  air-to- 
air  missiles,  missile  containers,  support  equipment,  spare  and  repair  parts,  publications  and 
technical  documentation,  personnel  training  and  training  equipment,  L.S.  Government  and 
contractor  engineering  and  support  services  and  other  related  elements  of  logistics  sup|>ort 
The  estimated  cost  is  $50  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United  States  by 
helping  to  improve  the  security  of  a  friendly  country  that  has  been  and  continues  to  be  an 
important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

The  missiles  obtained  in  this  proposed  sale  will  augment  existing  uiventories  of  AIM-9L  and 
AIM-9M-1/2  Sidewinder  air-to-air  missiles  and  improve  the  defensive  air  intercept 
capabilities  of  Egyptian  Air  Force's  F-16  fighters.  Egypt  will  have  no  difficulty  absorbing  the 
additional  missiles  into  its  munitions  inventory. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prune  contractor  is  the  Raytheon  Systems  Corporation  of  Tucson,  Arizona.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of  any  additional  U.S.  Government 
and  contractor  representatives  in  Egypt  However,  there  will  be  VS.  Government 
representatives  for  two-week  intervals  twice  annually  to  participate  in  training,  program 
management  and  technical  review. 

There  will  be  no  adverse  impact  on  VS.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-15 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  tbe  Arms  Export  Control  Act 

Annex 
ItemNo.vii 

(vii)  Sensitivity  of  Technology; 

1.  The  external  view  of  the  AIM-9M-1/2  Sidewinder  missile  is  Unclassified  and  not 
sensitive.  The  guidance  and  control  system  and  target  detector  are  Confidential  and  contain 
sensitive  state-of-the-art  technology.  Manuals  and  technical  documents,  which  are  necessary 
for  operational  ose  and  organization  maintenance,  include  Confidential  information. 
Performance  and  operating  logic  of  the  countermeasures  circuits  are  Secret  This  information 
is  required  for  the  effective  deployment  of  the  system  and  to  enable  the  recipient  country  to 
nutintain  it  properly. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  Egypt  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government.  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
ouUined  in  the  Policy  Justification. 


[FR  Doc.  03-19(  78  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  5001  -08-C 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patent  Applications 
for  Non-Exclusive,  Exclusive,  or 
Partially  Exclusive  Licensing 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

summary:  In  accordance  with  35  U.S.C. 
209  and  37  CFR  part  404, 
announcement  is  made  of  the 
availability  for  licensing  of  the 
following  U.S.  Patent  Applications  for 
non-exclusive,  exclusive,  or  partially 
exclusive  licensing  listed  under 
SUPPLEMENTARY  INFORMATION.  The 
inventions  listed  below  have  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  ATTN: 
AMSSB-CC  (Bldg.  E4435),  Aberdeen 
Proving  Ground,  MD  21010-5424, 
phone:  (410)  436-1158,  FAX:  (410)  436- 
2534,  or  e-mail: 
John.Biffoni@sbccom.apgea.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  Title:  "Compositions  and  Methods 
for  Enhancing  Bioassay  Performance." 

Description  .This  invention  relates 
generally  to  nanomanipulation  and, 
more  particularly,  to  nanoorientation  of 
antibody-dendrimer  conjugates.  The 
compositions  of  matter  and  methods  of 
the  present  invention  allow  one  to 
construct  more  sensitive  bioassays  by 
improving  the  orientation  of  the 
antibody  binding  domains  within  the 
bioassay  at  the  nanoscopic  level. 

Patent  Application  Number:  09/ 
939,884. 

Filing  Date:  08/27/2001. 

2.  Title:  "Enhancing  Protein  Activity 
Tluough  Nanoencapsulation" 

Description:  This  invention  deals  with 
nanoencapsulation  and  nanocapsules, 
and  a  method  of  using  these 
encapsulation  systems  to  enhance 
protein/enzyme  reactivity.  The 
invention  uses  nanocapsules  to  protect 
and  enzymes  from  inactivation  in  a 
variety  of  harsh  environments  such  as 
extreme  temperatures  and  pH.  In 
addition,  it  provides  a  method  for  using 
nanoencapsulation  to  enhance  protein/ 
enzyme  reactivity  in  organic  solvents. 
Finally,  the  invention  provides  a 
method  of  using  nanocapsules  as 
controlled-release  agents  or  carries  for 
drug,  protein,  and  vaccine  delivery. 

Patent  Application  Number:  09/ 
859,260. 


Fi7ed.May  17,  2001. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-19099  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  3710-08-4* 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patent  and  U.S. 
Patent  Applications  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  35  U.S.C. 
209  and  37  CFR  part  404  announcement 
is  made  of  the  availability  for  licensing 
of  the  U.S.  Patent  Applications  and  U.S. 
Patent  for  non-exclusive,  exclusive,  or 
partially  exclusive  licensing  listed  in 
under  SUPPLEMENTARY  INFORMATION.  The 
inventions  listed  have  been  assigned  to 
the  United  States  Government  as 
represented  by  the  Secretary  of  the 
Army,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  ATTN: 
AMSSB-CC  (Bldg  E4435),  Aberdeen 
Proving  Ground,  MD  21010-5424; 
phone:  (410)  436-1158,  FAX:  410-436- 
2534  or  e-mail: 
fohn.Biffon@sbccom.apgea.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  Title:  "Enzymatic  Detoxification  of 
Organophosphorus  Compounds" 

Description:  The  present  invention 
relates  to  the  expression  of  a 
recombinant  bacterial  enzyme  which  is 
useful  for  detoxifying  cholinesterase- 
inhibiting  organophosphorus 
compounds  such  as  pesticides  and 
chemical  nerve  agents  and  the 
decontamination  of  substances 
contaminated  with  these  compounds. 

Patent  Number:  5,928,927. 

Issue  Date:  July  27, 1999. 

2.  Title.  "One-step  Purification 
Process  for  Organophosphorus 
Hydrolase  Enzyme." 

Description:  The  present  invention 
relates  to  an  improved  and  simplified 
process  for  purifying  organophosphorus 
hydrolase  enzyme  ("OPH"  from  a 
recombinant  host  cell,  that  expresses 
this  enzyme. 

Patent  Number:  6,469,145. 


Issue  Date:  October  22,  2002. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer 

[FR  Doc.  03-19098  Filed  7-25-03;  8:45  am) 

BILUNG  CODE  3710-0»-M 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

summary:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  27,  2003,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

addresses:  Army  Systems  of  Records 
Notices  Manager,  Department  of  Army 
Freedom  of  Information  and  Privacy 
Acts  Office,  7798  Cissna  Road,  Suite 
205,  Springfield,  VA  22153-3166. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-7137. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(rr6f  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  July  9,  2003,  to  the  House 
Committee  on  Government  Reform,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (0MB)  pursuant  to 
paragraph  4c  of  Appendix  1  to  OMB 
Circular  No.  A-1 30, 'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
Februarv  8,  1996  (February  20,  2996,  61 
FR  6427). 

Dated:  July  21,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0380-19  SAIS 

SYSTEM  NAME: 

Information  Assurance  For 
Automated  Information  Systems  (AIS) 
Files  (April  13,  2001,  66  FR  19148). 
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Changes 


SYSTEM  NAME: 

Delete  entry 
'Information 
Information 
Biometric  Tectnology 


and  replace  with 
/^Issurance  For  Automated 
ems  (AIS)  and  Defense 
Files.' 


S]  ste 


WV 


SYSTEM  LOCATIOIf : 

Delete  entry 
'Department  o 
Fusion  Center 
Bridgeport, 
Department 
collects,  stores, 
uses  biometrics 
the  identity,  oi 
identity  of  an 


and  replace  with 
Defense  Biometrics 
1600  Aviation  Way. 
26330-9476  and  at  any 
ofJDefense  system  that 
accesses,  retrieves,  or 
technology  to  recognize 
verify  the  claimed 
ndividual.' 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  cc  vered  include,  but  is  not 
limited  to  military,  civilian,  and 
contractor  per  otmel;  military  reserve 
other  persons  requiring 
nformation  and 


personnel;  anc 
access  to  DoD 
facilities.' 


CATEGORIES  Of 

Add  'images, 


RECORDS  IN  THE  SYSTEM: 

'  to  entry. 


PURPOSE(S): 

Add  a  new 
logical  and  physical 
information 
measurable 
characteristic 


{ aragraph  'To  control 
access  to  DoD 
facilities  by  using  a 
sical  or  behavioral 


aid 


phy 


retrievabiuty: 
Add  to  entr^ 


A0380-19  SAIS 


SYSTEM  name: 

Information 
Automated  In 
and  Defense 
Files. 


SYSTEM  L0CAT10I 


Department 
Fusion  Center 
Bridgeport,  W  / 
Department  of 
collects,  stores 
uses  biometric  s 
the  identity,  oi 
identity  of  an 


Individuals 
not  limited  to 
contractor  per  ;onnel 
personnel;  An  ay 
Guard  persom  el 


'biometric  template' 


Assurance  For 
1  Donation  Systems  (AIS) 
B  ometric  Technology 


of  Defense  Biometrics 
1600  Aviation  Way, 

26330-9476,  and  at  any 
Defense  system  that 
.  accesses,  retrieves,  or 

technology  to  recognize 
verify  the  claimed 
ndividual. 


categories  of  iivdividuals  covered  by  the 
system: 


:overed  include,  but  is 
nilitary,  civilian,  and 
;  military  reserve 
and  Air  National 
;  and  other  persons 


requiring  access  to  DoD  information  and 
facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Operator's/user's  name.  Social 
Security  Number,  organization, 
telephone  number,  and  office  symbol; 
security  clearance;  level  of  access; 
subject  interest  code;  user  identification 
code;  data  files  retained  by  users; 
assigned  password;  magnetic  tape  reel 
identification;  abstracts  of  computer 
programs  and  names  and  phone 
numbers  of  contributors;  similar 
relevant  information;  biometrics 
templates,  images,  and  supporting 
documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  106-246,  section  112;  10 
U.S.C.  3013,  Secretary  of  the  Army;  10 
U.S.C.  5013,  Secretary  of  the  Navy;  10 
U.S.C.  8013,  Secretary  of  the  Air  Force; 
Department  of  Defense  Directive  8500.1, 
Information  Assurance  (LA);  Army 
Regulation  380-19,  Information  System 
Security;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  administer  passwords  and 
identification  numbers  for  operators/ 
users  of  data  in  automated  media;  to 
identify  data  processing  and 
communication  customers  authorized 
access  to  or  disclosure  from  data 
residing  in  information  processing  and/ 
or  communication  activities;  and  to 
determine  propriety  of  individual  access 
into  the  physical  data  residing  in 
automated  media. 

To  control  logical  and  physical  access 
to  DoD  information  and  facilities  by 
using  a  measurable  physical  or 
behavorial  characteristic. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a{b){3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

retrievability: 

Name,  Social  Security  Number, 
subject,  application  program  key  word/ 
author,  and  biometric  template. 


SAFEGUARDS: 

Computerized  records  maintained  in  a 
controlled  area  are  accessible  only  to 
authorized  persoimel.  Physical  and 
electronic  access  is  restricted  to 
designated  individuals  having  a  need 
therefore  in  the  performance  of  official 
duties. 

retention  and  disposal: 

Individual  data  remain  on  file  while 
a  user  of  computer  facility;  destroyed  on 
person's  reassignment  of  termination. 

system  manager(s)  and  address: 

Chief  Information  Officer,  Department 
of  the  Army,  107  Army  Pentagon, 
Washington,  DC  20310-0107. 

Director,  Department  of  Defense 
Biometrics  Management  Office,  2531 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-4800. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief 
Information  Officer,  Department  of  the 
Army,  107  Army  Pentagon,  Washington, 
DC  20310-0107. 

For  verification  purposes,  individual 
should  provide  full  name,  sufficient 
details  to  permit  locating  pertinent 
records,  and  signatiire. 

record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  Information 
Officer,  Department  of  the  Army,  107 
Army  Pentagon,  Washington,  DC 
20310-0107. 

For  verification  purposes,  individual 
should  provider  full  name,  sufficient 
details  to  permit  locating  pertinent 
records,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  DoD  security 
offices,  system  managers,  computer 
facility  managers,  automated  interfaces 
for  user  codes  on  file  at  Army  sites. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  03-19079  Filed  7-25-03;  8:45  am) 
BILUNG  CODE  S001-08-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  a 
Supplemental  Overseas  Environmental 
Impact  Statement/Supplemental 
Environmental  Impact  Statement  for 
Employment  of  Surveillance  Towed 
Array  Sensor  System  Low  Frequency 
Active  (SURTASS  LFA)  Sonar 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA) 
Regulations  40  CFR  1502.9,  and 
pursuant  to  Executive  Order  12114,  the 
Department  of  the  Navy  (Navy)  is 
announcing  its  intent  to  prepare  a 
Supplemental  Overseas  Environmental 
Impact  Statement  (SOEIS)/ 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for  the  operational 
employment  of  SURTASS  LFA  sonar. 
SUPPLEMENTARY  INFORMATION:  The  Final 
Overseas  Environmental  Impact 
Statement  and  Environmental  Impact 
Statement  (OEIS/EIS)  for  the 
Surveillance  Towed  Array  Sensor 
System  Low  Frequency  Active 
(SURTASS  LFA)  Sonar  was  completed 
in  January  2001.  The  Deputy  Assistant 
Secretary  of  the  Navy  for  Environment 
(DASN[E])  reviewed  the  SURTASS  LFA 
Sonar  OEIS/EIS  and,  after  carefully 
weighing  the  operational,  scientific, 
technical,  and  environmental 
implications  of  the  alternatives 
considered,  announced  the  decision  to 
employ  two  SURTASS  LFA  sonar 
systems  with  certain  geographical 
restrictions  and  monitoring  mitigation 
designed  to  reduce  adverse  effects  on 
the  marine  environment.  This  decision, 
which  pertained  to  the  employment  of 
two  SURTASS  LFA  systems.  " 
implemented  the  preferred  alternative, 
Alternative  1,  identified  in  the  Final 
OEIS/EIS. 

DASN(E)  found  that  the  analysis  in 
the  OEIS/EIS  had  taken  the  requisite 
"hard  look"  at  the  environmental 
consequences  of  the  decision  to  employ 
the  SURTASS  LFA  sonar  and  issued  the 
Record,  of  Decision  (ROD)  on  16  July 
2002. 

However,  in  recognition  of  concerns 
raised  in  Federal  Court  over 
employment  of  the  SURTASS  LFA 
system  and  to  further  the  Navy's 
commitment  to  responsible  stewardship 
of  the  marine  environment,  DASN(E) 
has  determined  that  the  purposes  of 
NEPA  would  be  furthered  by  the 
preparation  of  a  supplemental  analysis 
related  to  employment  of  the  system. 
This  analysis  will  take  the  form  of  a 


SOEIS/SEIS  and  will  provide  additional 
information  regarding  the  environment 
that  could  be  potentially  affected  by 
employment  of  SURTASS  LFA  and' 
additional  information  related  to 
mitigation  of  the  potential  impacts  of 
the  system,  focusing  on  identifying 
geographic  areas  and  seasonal  periods  of 
high  marine  mammal  abundance  in 
those  areas  where  the  Navy  intends  to 
use  SURTASS  LFA  for  routine  training 
and  testing.  The  SOEIS/SEIS  will 
consider  this  information  in  the  context 
of  specific  potential  operational  areas. 
The  SOEIS/SEIS  will  comply  with  both 
NEPA  and  Executive  Order  12114. 

Dated:  July  16.  2003. 

E.  F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-19089  Filed  7-25-03;  8:45  am) 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Performance  Review  Board 
Membership 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 


summary:  Pursuant  to  5  U.S.C. 
4314(c)(4),  the  Department  of  the  Navy 
(DON)  announces  the  appointment  of 
members  to  the  DON's  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRBs).  The  purpose  of 
the  PRBs  is  to  provide  fair  and  impartial 
review  of  the  annual  SES  performance 
appraisal  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
appointing  officials  regarding 
acceptance  or  modification  of  the 
performance  rating;  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
specific  PRBs  will  be  determined  on  an 
ad  hoc  basis  from  among  individuals 
listed  below: 
ACKLEY.  V.  H.  MR. 
ADAMS,  P.  C.  MS. 
AKIN,  M.  G.  MR. 
ANTANITUS,  D.  RADM 
ANTOINE,  C.  S.  MR. 
ARNY,  L.  W.  MR. 
AVILES,  D.  M.  HON. 
BAILEY,  W.  C.  MR. 
BALDERSON,  W.  M.  MR. 
BARBER,  A.  H.  MR. 
BARNUM.  H.  C.  MR. 
BAUMAN,  D.  M.  MR. 
BEDARD,  E.  R.  LTGEN 
BELAND,  R.  W.  DR. 
BETRO,  T.  A.  MR. 
BEVINS.  S.  E.  MR. 


BLAIR,  A.  K.  MS. 
BONIN.  R.L.MR. 
BONWICH.  S.  M.  MR. 
BOZIN.  S.  D.  RADML 
BRANT.  D.  L.  MR. 
BREEDLOVE,  W.  J.  DR. 
BROWN.  P.  F.  MR. 
BURNS,  J.  RADM 
BUSH,  C.  T.  RADML 
BUTLER,  I.  D.  RADML 
CALL  R.  T.  MR. 
CARPENTER,  A.  MS. 
CATRAMBONE,  G.  P.  MR. 
CATTO,  W.  D.  BGEN 
CHURCH  III.  A.  T.  VADM 
CIESLAK.  R.  C.  MR. 
CLARK,  C.  A.  MS. 
COBB  JR.  W.  W.  RADM 
COCHRANE  JR.  E.  R.  MR. 
COHEN,  J.  M.  RADM 
COHN,  H.  MR. 
COLEMAN,  R.  S.  BGEN 
COMBS,  D.  S.  MR. 
COMMONS,  G.  J.  MS. 
COOK.  C.  E.  MR. 
CRABTREE,  T.  R.  MR. 
CROWLEY  III.  R.  E.  RADM 
CUDDY.  J.  V.  MR. 
CURTIS.  D.  I.  MR. 
DECKER,  J.  MS. 
DECKER,  M.  H.  MR. 
DEWITTE,  C.  K.  MS.       - 
DONAHUE.P.  E.  MR. 
DUDLEY,  W.  S.  DR. 
DURAND,  S.  R.  MS. 
DWYER,  D.  M.  RADM 
DYER,  J.  W.  VADM 
EASTER,  S.  B.  MS. 
EDMOND,  D.  ).  MS. 
EHRLER,  S.  M.  MR. 
ELLIS,  W.  G.  MR. 
ENGELHARDT.  B.  B.  RADML 
ENNIS,  M.  BGEN 
EVANS,  G.  L.  MS. 
EXLEY,  R.  L.  MR. 
FILIPPI.  D.  M.  MS. 
FLYNN.  B.  P.  MS. 
FRANKLIN,  R.  E.  MR. 
GODWIN  III.  J.  B.  RADM 
GREER,  E.  R.  MR. 
GRIFFIN  JR,  R.  M.  MR. 
HAAS.  R.  L.  MR. 
HAGEDORN.  G.  D.  MR. 
HANDEL,  T.  H.  MR. 
HANNAH,  B.  W.  DR. 
HAYNES.  R.  S.  MR. 
HILDEBRANDT.  A.  H.  MR. 
HOBART,  R.  L.  MR. 
HOGUE.  R.  D.  MR. 
HONECKER,  M.  W.  MR. 
HOWARD,  ].  S.  MR. 
HUBBELL.  P.  C.  MR. 
JAGGARD.  M.  F.  MR. 
JAMES,  J.  H.  MR. 
JOHNSON,  H.  T.  HON 
JOHNSTON  JR,  C.  H.  RADM 
JOHNSTON,  K.  J.  DR. 
JUNKER,  B.  R.  DR. 
KASKIN,  J.  D.  MR. 
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KEENEY,  C.  ^ . 
KELLY,  R.  L. 
KLEIN,  J.  A 
KLEINTOP,  M 


MS. 
.TGEN 
NIR. 

U.MS. 


KLEMM.  W.  I ..  RADM 
KRANZ,  T.  F.  MR. 
KRASIK.  S.  A|  MS. 
KRUM,  R.  A.  MR. 
LACEY,  M.  E.  MRS. 


LARAL\.J.  H 
LAUX.  T.  E 
LEACH,  R.  A 
LEBOEUF.  G. 
LED  VINA,  T. 
LEGGIERI,  S. 
LENGERICH, 
LEWIS,  R.  D. 
LIBERATORE 
LOFTUS,  J.  V 


MR. 
NIR. 
MR. 
G.MR. 
M.MR. 
?.  MS. 

\.  W.  RADM 
^S. 

C.MS. 
MS. 


LOTT,  B.  M.  ^L\JGEN 
LOWELL,  P.  M.  MR. 
MAGLICH,  M  F.  MR. 
MAGNUS.  R.  .TRGEN 
MASCL\RELL  I,  J.  R.  MR. 
MATTHEIS,  V^G.  MR. 
MCDONNELL .  T.  E.  MR. 
MCGRATH,  ^  .  F.  MR. 
MCLAUGHLIl  J,  P.  M.  MR. 


MCNAIR,  J.  W 


MEADOWS,  L.J.  MS. 


MEEKS  JR.  A. 
MELCHER,  G. 
MELOY.  K.  E. 
MERRITT,  M. 
MESEROLE  JF  . 
MILLER,  K.  E. 
MOHLER,  M. 
MOLZAHN,  \\.  R.  MR. 
MONTGOMERY.  J.  A.  DR. 
MOORE,  S.  B. 
MORA.  A.  J.  HON 
MORRAL,  D.  G.  RADML 
MORRIS,  D.  A. 
MURDAY,  J. 
MURPHY,  P.  %. 
MURPHY,  R. 


W.  DR. 
K.MR. 
MS. 
M.MR. 

M.MR. 
MR. 
K.MR. 


MUTH,  C.C.MS 


MYERS  IV,  A. 
NATHMAN 
NAVASJR.,W 
NEWSOME.  L 


NEWTON,  L. .  L  MS 


NICKELL  JR,  J 
ORNER,  J.  G. 
PANEK.  R.  L 
PAOLETTI.  C. 


PARKS,  G.L.:.TGEN 
PAULING,  D.  1.  MR. 
PAYNE.  T.  MI  . 
PERSONS,  B.   .MR. 
PHELPS,  F.  A.  MR. 
PHILLIPS,  R.  i  RDML 
PIC,  J.  E.  MR. 
PIVIROTTO.  rt.  R.  MR. 
PLUNKETT.  B  J.  MR. 
POLZIN,  J.  E.  MR. 
RANDALL,  S.  R.  MR. 
RAPS,  S.  P.  M; ;. 


REEVES,  C.  R 


MR. 


MR. 
DR. 
MR. 
MR. 


G.  RADM 
B.  VADM 
.  A.  HON. 
D.  RADM 


R.MR. 
^^IR. 
^. 
R.MR. 


MR. 


RHODES,  M.  L.  MR. 

ROBY,  C.  MS. 

RODERICK,  B.  A.  MR. 

ROGERS,  L.  F.  MR. 

ROSENTHAL,  R.  J.  MR 

RYZEWIC,  W.  H.  MR. 

SANDEL,  E.  A.  MS. 

SANDERS,  D.  MR. 

SAUL,  E.  L.  MR. 

SCHAEFER,  J.  C.  MR. 

SCHREGARDUS,  D.  R.  MR. 

SCHUBERT,  D.  CAPT 

SCHUSTER,  J.  G.  MR. 

SHARP,  M.  A.  RADML 

SHEPHARD,  M.  R.  MS. 

SHOUP,  F.  E.  DR. 

SIMON,  E.  A.  MR. 

SLOCUM,  W.  MR. 

SMITH,  R.  F.  MR. 

SOMOROFF,  A.  R.  DR. 

STELLOH-GARNER,  C.  MS, 

SULLIVAN,  P.  E.  RADML 

TAMBURRINO,  P.  M.  MR.. 

TARRANT,  N.  J.  MS. 

TESCH,  T.  G.  MR. 

THOMAS,  J.  R.  BGEN 

THOMPSON,  R.  C.  MR. 

THROCKMORTON  JR.,  E.  L.  MR. 

TOWNSEND,  D.  K.  MS. 

TRAMMELL,  R.  K.  MR. 

TULLAR,  E.  W.  MR. 

UHLER,  D.  G.  DR. 

WENNERGREN,  D.  M.  MR. 

WEST,  L.  E.  MR. 

WEYMAN,  A.  S.  MR. 

WHITON,  H.  W.  RADM 

WHITTEMORE,  A.  MS. 

WILLIAMS.  G.  P.  MR. 

WRIGHT  JR.  J.  W.  DR. 

YOUNG,  C.  B.  RADM 

YOUNG,  J.  J.  HON. 

ZEMAN,  A.  R.  DR. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmen  Arrowood,  Office  of  Civilian 

Human  Resources,  telephone  (202)  764- 

0635. 

Dated:  July  16,  2003. 

E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-19105  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  26,  2003. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35}  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  July  22.  2003. 
Angela  C.  Arlington, 

Regulatory  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Reinstatement. 

Title:  Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  (Pub.  L.  105- 
332} — State  Plan-Perkins  Annual  Levels 
of  Performance 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  25.  ' 

Burden  Hours:  1,700. 

Abstract:Puh.  L.  105-332  requires 
eligible  State  agencies  to  submit  a  5-year 
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State  plan,  with  annual  revisions  as  the 
agency  deems  necessary',  in  order  to 
receive  Federal  funds.  Program  staff 
review  the  plans  for  compliance  and 
quality.  This  collection  also  solicits 
proposed  annual  levels  of  performance 
from  States  and  outlying  areas  in 
accordance  with  section  113(b}{3}(A}(v} 
of  the  Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  (Pub.  L.  105- 
332}. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2313.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD}  m.ay  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
(FR  Doc.  03-19053  Filed  7-25-03;  8:45  iim| 

BILUNG  CODE  4000-41-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Reliabilitative  Services 

AGENCY:  Department  of  Education. 

\      ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY}  2003. 

SUMMARY:  This  notice  announces  closing 
dates,  priorities,  and  other  information 
regarding  the  transmittal  of  grant 
applications  for  FY  2003  competitions 
under  two  programs  authorized  under 
part  D,  subpart  2  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(IDEA}.  The  two  programs  are:  (1) 
Special  Education — Research  and 
Innovation  to  Improve  Ser\'ices  and 
Results  for  Children  with  Disabilities  (1 
priority):  and  (2)  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  (1  priority). 


Please  note  that  significant  dates  for 
the  availability  and  submission  of 
applications,  as  well  as  important  fiscal 
information,  are  listed  in  a  table  at  the 
end  of  this  notice. 

Waiver  of  Rulemaking 

It  is  generally  our  practice  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  priorities. 
However,  section  661(e)(2)  of  IDEA" 
makes  the  public  comment 
requirements  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553) 
inapplicable  to  the  priorities  in  this 
notice. 

General  Requirements 

(a)  The  projects  funded  under  this 
notice  must  make  positive  efforts  to 
employ  and  advance  in  employment 
qualified  individuals  with  disabilities 
(see  section  606  of  IDEA). 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  witli  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  section  661(f)(1)(A)  of 
IDEA). 

(c)  The  projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  DC  during  each  year  of  the 
project. 

(d)  In  a  single  application,  an 
applicant  must  address  only  one 
absolute  priority  in  this  notice. 

(e)  If  a  project  maintains  a  Web  site, 
it  must  include  relevant  information 
and  documents  in  an  accessible  form. 

Page  Limit:  If  you  are  an  applicant, 
Part  III  of  each  application,  the 
application  narrative,  is  where  you 
address  the  selection  criteria  that  are 
used  by  reviewers  in  evaluating  the 
application.  You  must  limit  Part  III  to 
the  equivalent  of  no  more  than  the 
number  of  pages  listed  in  the  table  at  the 
end  of  this  notice,  using  the  following 
standards: 

•  A  "page"  is  8.5"  x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 

•  Double-space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including"titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet:  Part  II — the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 


references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  without  consideration 
or  evaluation  any  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instrut:lions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  .Administrative 
Regulations  (EDCJAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parlies  the  opportunitv  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  clianges 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  ■i53(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Project  for  Electronic  Submission  of 
Applications 

In  Fiscal  Year  2003.  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  two  programs  in  this 
aimouncement:  Research  and 
Innovation  to  Improve  Services  and 
Results  for  Children  with  Disabilities'— 
CFDA  84.324,  and  Technical  Assistance 
and  Dissemination  to  Improve  Services 
and  Results  for  Children  with 
Disabilities— CFDA  84.326,  are  included 
in  the  pilot  project.  If  you  are  an 
applicant  for  a  grant  under  the  two 
programs  in  this  notice,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary'. 

•  You  will  not  leceive  any  additional 
point  valufe  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
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must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Research  and 
Innovation  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
Program,  or  the  Technical  Assistance 
and  Dissemination  to  Improve  Services 
and  Results  for  Children  with 
Disabilities  Program  at:  httpj/e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
packages. 

Research  and  Innovation  To  Improve 
Services  and  Results  for  Children  lyith 
Disabilities  [CFDA  Number  84.324] 

Purpose  of  Program:  To  produce,  and 
advance  the  use  of,  knowledge  to 
improve  the  results  of  education  and 
early  intervention  for  infants,  toddlers, 
and  children  with  disabilities. 

Eligible  Applicants:  State  educational 
agencies  (SEAs);  local  educational 
agencies  (LEAs):  institutions  of  higher 
education  (IHEs);  other  public  agencies; 
nonprofit  private  organizations;  outlying 
areas;  freely  associated  States;  and 
Indian  tribes  or  tribal  organizations. 

Applicable  Regulations:  (a)  The 
Educatfon  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  80,  81,  82,  85, 
86,  97,  98,  and  99;  and  (b)  The  selection 
criteria,  chosen  from  the  EDGAR  general 
selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  these 
competitions  will  be  provided  in  the 
application  package  for  these 
competitions. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  IHEs  only. 

Priorities 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet  the 
following  priority: 

Absolute  Priority — Research  Institute  on 
Progress  Monitoring  (84.324H) 

Background 

Progress  monitoring  research  has 
focused  mostly  on  developing  basic 
reading  and  math  skills  for  elementary 
school  students  with  high  incidence 
disabilities.  The  focus  of  this  research 
must  be  expanded  to  include  students 
with  significant  cognitive  and 
developmental  disabilities.  The  use  of 
progress  monitoring  will  determine  the 
skills  that  these  students  have  learned 


and  need  to  learn,  their  rates  of  learning, 
and  instructional  modifications  that  are 
needed  to  improve  their  access  to  and 
progress  in  the  general  education 
curriculum. 

Priority 

The  purpose  of  this  priority  is  to 
support  a  cooperative  agreement  for  an 
Institute  that  will  conduct  a  program  of 
research  that  addresses  issues  associated 
with  the  use  of  progress  monitoring  for 
students  with  significant  cognitive  and 
developmental  disabilities  in 
elementary  school,  middle  school,  and 
high  school.  The  Institute's  activities 
must  include,  but  are  not  limited  to,  the 
following: 

(a)  Developing  and  implementing 
plans  of  research  to  identify  and 
validate  progress  monitoring  strategies 
for  elementary  school,  middle  school, 
and  high  school  that  will  maximize 
achievement  of  students  who  have 
significant  cognitive  and  developmental 
disabilities.  These  strategies  should 
focus  on  content  domains  and  complex 
skills  and  align  with  the  existing 
curriculum. 

(b)  Developing  a  conceptual 
framework  that  builds  upon  current 
progress  monitoring  research,  provides  a 
basis  for  the  intervention  strategies  to  be 
studied,  and  includes  a  theoretical  and 
empirical  rationale  for  the  research 
design. 

(c)  Establishing  and  validating 
progress  monitoring  standards.  This 
activity  must: 

(1)  Describe  the  process  for  assessing 
student  progress  given  the  wide  range  of 
student  performance  and  high 
expectations  States  have  for  all  students; 

(2)  Ensure  that  standards  are  relevant 
for  students  with  significant  disabilities; 

(3)  Identify  and  describe  what 
assessments  will  be  used,  how  often 
measures  will  be  administered,  how  the 
measures  will  be  scored,  and  to  what 
grade  level  the  measures  apply;  and 

(4)  Identify  methods  for  effectively 
reporting  progress  to  teachers  and 
parents. 

(e)  Evaluating  the  interaction  between 
instruction  and  progress  monitoring. 
This  evaluation  must: 

(1)  Examine  and  improve  the  process 
for  making  decisions  about  how  to  target 
instruction  that  will  be  effective,  given 
the  identified  learning  characteristics  of 
each  student; 

(2)  Measure  the  interaction  between 
progress  monitoring  outcomes  and  the 
modification  of  instruction  in  terms  of 
the  consistency,  explicitness,  intensity, 
and  duration  of  the  instruction  as  well 
as  the  fidelity  to  its  design; 
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(3)  Evaluate  the  effect  that  context  of 
instruction  has  on  student  growth  and 
outcomes; 

(4)  Study  content  of  instruction  and 
the  efficacy  of  progress  monitoring  in 
this  content; 

(5)  Document  changes  that  could  be 
made  to  strengthen  the  approach  to 
instruction  modification  based  upon 
progress  monitoring  results; 

(6)  Identify  effective  strategies  for 
including  progress  monitoring  in  the 
Individualized  Education  Program 
development;  and 

(7)  Examine  the  role  of  technology  in 
progress  monitoring. 

The  Institute  must  also: 

(a)  For  projects  that  use  group 
comparison  research,  or  other  research 
covered  by  the  Design  and 
Implementation  Assessment  Device 
(DIAD),  utilize  an  overall  methodology 
that  meets  the  standards  set  out  in  the 
DIAD  protocol  from  the  What  Works 
Clearinghouse  (WWC); 

(b)  Report  the  findings,  as  specified  in 
the  DIAD  protocol  from  the  What  Works 
Clearinghouse,  for  all  publications 
based  on  group  comparison  research,  or 
other  research  covered  by  the  DIAD. 
More  information  about  the  WWC  and 
the  DIAD  protocol  can  be  found  at 
http://www.w-w-c.org; 

(c)  Prepare  and  disseminate  reports 
and  documents,  including  publications 
in  peer-refereed  journals,  on  progress 
monitoring  and  other  related  topics  for 
specific  audiences,  as  appropriate,  such 
as  researchers  and  policymakers; 

(d)  Prepare  and  disseminate,  through 
a  Web  site  (in  both  English  and  Spanish) 
and  by  other  means,  reports  and 
documents  on  research  findings  and 
related  topics,  including  a 
comprehensive  analysis  of  progress 
monitoring  literature; 

(e)  Share  information  with  the 
Technical  Assistance  and  Dissemination 
Center  on  Progress  Monitoring; 

(f)  Maintain  communication  with  the 
Federal  project  officer  through  e-mail 
communication,  as  needed,  and 
monthly  conference  calls.  The  Institute 
must  submit  annual  performance 
reports  and  provide  additional  written 
materials,  as  needed,  for  the  Federal 
project  officer  to  monitor  the  Institute's 
work; 

(g)  Establish,  maintain,  and  meet  at 
least  annually  with  an  advisory 
committee  consisting  of  researchers, 
representatives  of  State  and  local 
agencies,  individuals  with  significant 
disabilities,  parent  educators,  TA 
providers,  professional  organizations 
and  advocacy  groups,  and 
representatives  of  other  appropriate 
groups  to  review  and  advise  on  the 


Institute's  design,  plans,  products,  and 
activities;  and 

(h)  In  addition  to  the  three  two-day 
meetings  listed  in  the  General 
Requirements  section  of  this  notice, 
budget  for,  at  least,  two  aimual  planning 
meetings  and,  at  least,  eight  two-day 
trips  annually  as  requested  by  OSEPto 
attend  meetings  such  as  Department 
briefings.  Department  sponsored 
conferences,  and  other  OSEP-requested 
activities. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a),  and  in  addition— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  during  the  last  half  of  the 
project's  second  year  in  Washington, 
DC.  Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Institute; 
and 

(c)  The  degree  to  which  the  project's 
design  and  methodology  demonstrate 
the  potential  for  advancing  significant 
new  knowledge. 

Special  Education — Technical 
Assistance  and  Dissemination  To 
Improve  Services  and  Results  for 
Children  With  DisabiUties  (CFDA    . 
Number  84.326] 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  technical 
assistance  and  information — through 
such  mechanisms  as  institutes,  regional 
resource  centers,  clearinghouses,  and 
programs  that  support  States  and  local 
entities  in  building  capacity — to  (1) 
improve  early  intervention,  educational, 
and  transitional  services  and  results  for 
children  with  disabilities  and  their 
families;  and  (2)  address  systemic- 
change  goals  and  priorities. 

Eligible  applicants:  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  x)ther 
public  agencies,  nonprofit  private 
organizations,  for-profit  organizations, 
outlying  areas,  freely  associated  States, 
and  Indian  tribes  or  tribal  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99;  and  (b)  The 
selection  criteria,  chosen  from  the  . 
general  selection  criteria  in  34  CFR 
75.210.  The  specific  selection  criteria 
for  these  competitions  will  be  provided 


in  the  application  package  for  these 
competitions. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Priorities 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
following  priority: 

Absolute  Priority — Technical  Assistance 
and  Dissemination  Center  on  Progress' 
Monitoring  (84.326W} 

Background 

The  use  of  progress  monitoring  can 
lead  to  improved  learning  outcomes  for 
students  with  and  without  disabilities 
and  higher  expectations  for  students 
through  more  frequent  instructional 
modifications.  Although  progress 
monitoring  is  proving  to  be  a  powerful 
tool,  it  is  not  widely  utilized. 
Widespread  use  of  progress  monitoring 
will  provide  more  timely  information  on 
the  extent  to  which  students  with 
disabilities  are  making  progress  and  are 
prepared  for  statewide  assessments. 

Priority 

The  purpose  of  this  priorify  is  to 
support  a  cooperative  agreement  for  a 
Center  that  will  provide  technical 
assistance  for  State  educational  agencies 
(SEAs)  and  local  educational  agencies 
(LEAs)  and  disseminate  information 
regarding  progress  monitoring, 
particularly  for  use  in  content  areas 
taught  in  grades  kindergarten  through 
five. 

The  Center's  activities  must  include, 
but  are  not  limited  to,  the  following: 

(a)  Working  directly  with  the  Office  of 
Special  Education  (OSEP)  Technical 
Assistance  Network,  States,  school 
districts,  national  teacher  organizations, 
and  other  relevant  programs  and 
organizations  on  the  scale  up  and 
sustainability  of  progress  monitoring  in 
schools,  particularly  in  grades 
kindergarten  through  five.  This  activity 
must  include: 

(1)  Setting  student  expectations, 
selecting  measures  of  progre..s,  scoring 
and  analyzing  progress  monitoring  data, 
and  using  data  to  institute  changes  in 
instruction,  policy,  emd  teacher 

accountability; 

(2)  Establishing  a  cadre  of  national 
trainers  and  a  system  for 
communication  and  discussion  among 
States  implementing  progress 
monitoring; 

(3)  Conducting  an  aiuiual  survey  of 
States  to  determine  the  current  status  of 
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implementing]  progress  monitoring, 
including  how  States  use  progress 
monitoring  an  d  how  States  promote  its 
use,  cind  evaluating  policies  and 
practices  that  sustain  its  uss; 

(4)  Identifyi  ig  States  and  LEAs  that 
have  successfully  used  progress 
monitoring  to  improve  outcomes  for 
students  with  disabilities; 

(5)  Fosterinj  partnerships  between 
LEAs  that  hav  ;  successfully  used 
progress  moni  oring  and  others  that 
want  to  implei  nent  progress  monitoring, 
and  observing  and  documenting  the 
process  of  cha  ige  for  those  LEAs  who 
have  not  previously  implemented 
progress  moni  oring; 

(6)  Providin  5  technical  assistance  to 
States  based  u  )on  their  needs  and 
commitment  t  )  implementation  of 
progress  moni  oring.  This  must  include 
providing  tech  nical  assistance  to  three 
OSEP-identifi(  d  States  per  year.  This 
effort  may  incl  ude  the  following:  (i) 
Collaborative '  Veb-based  technical 
assistance  acti  dties,  (ii)  coordination  of 
and  participati  on  in  State-to-State 
communities  c  f  practice,  and  (iii)  direct 
technical  assis  ance  to  OSEP-specified 
States  through  partnerships  between 
OSEP  and  selected  States. 


rre 


Note:  Staff  ti 
dedicated  to 
OSEP-specified 
OSEP  as  part  of 
within  30  days 
anticipates  that 
specified  States 
$40,000  per  yeai 
developed  with 


pro /I 


(7)  Developi 
for  the  dissemjiation 
specific  aud 
families,  admiiiistrators 
and  researcher  > 
involve  collabc  ration 
technical  assis  ance 


success! 


organizations, 
described  abo\^ 

(8)  Establish 
to: 

(i)  Documen 
analyze  less 
determine  chai 
these  less  successful 

(ii)  Examine 
for  implementing 
progress  mon 
LEAs;  and 

(iii)  Identify 
limited  knowledge 


and  project  resources 
de  technical  assistance  to 
States  will  be  negotiated  with 
he  cooperative  agreement 
"  the  project  award  (OSEP 
I  Bchnical  assistance  to  OSEP- 
:ould  average  approximately 
Budgets  should  be 
his  in  mind); 


ig  and  applying  strategies 
of  information  to 
including  teachers, 
,  policymakers, 
Such  strategies  must 
with  other 
providers, 
md  researchers  as 

and 
ng  an  internal  evaluation 


successful  practices  and 
ful approaches  to 
1  iges  that  could  strengthen 

approaches; 
patterns  and  strategies 
effective  use  of 
itioring  across  successful 

where  additional  areas  of 
research  is  needed. 


(b)  Conducting  National  and  regional 
meetings  including  large-scale 
dissemination  conferences,  focused 
trainer  fonuns,  topical  symposium,  and 
other  meetings  on  progress  monitoring 
and  related  issues  as  requested  by 
OSEP.  At  a  minimum,  the  Center  must 
hold  trainer  forums  every  other  year,  a 
symposium  in  the  off  years,  and  a 
national  conference  in  year  5. 

(c)  Preparing  and  disseminating 
reports  and  documents,  on  progress 
monitoring  and  other  related  topics  for 
specific  audiences,  as  appropriate,  such 
as  parents,  administrators,  teachers, 
related-services  personnel,  researchers, 
and  individuals  with  disabilities.  This 
effort  must  also  include  compiling 
documentation  to  assist  LEAs  in 
implementing  progress  monitoring  and 
other  technical  assistance  providers  in 
developing  training  materials. 

(d)  Preparing  and  disseminating, 
through  a  Web  site  (in  both  English  and 
Spanish)  and  by  other  means,  reports 
and  documents  on  research  findings  and 
related  topics,  including  a 
comprehensive  analysis  of  progress 
monitoring  literature. 

(e)  Sharing  information  with  the 
Research  Institute  on  Progress 
Monitoring. 

[{)  Maintaining  communication  and 
collaboration  with  other  Office  of 
Special  Education  and  Rehabilitative 
Services  (OSERS) — funded  projects  such 
as  the  Office  of  Special  Education 
Regional  Resource  Centers;  the  IDEA 
Partnership  Project;  parent  projects; 
other  OSEP  progress  monitoring, 
dissemination,  and  synthesis  projects; 
and  other  projects,  as  appropriate. 

(g)  Maintaining  communication  with 
the  Federal  project  officer  through  e- 
mail  communication,  as  needed,  and 
monthly  conference  calls.  The  Center 
must  submit  annual  performance 
reports  and  provide  additional  written 
materials,  as  needed,  for  the  Federal 
project  officer  to  monitor  the  Center's 
work. 

(h)  Establishing,  maintaining,  and 
meeting  at  least  annually  with  an 
advisory  committee  consisting  of 
technical  assistance  providers, 
researchers,  representatives  of  State  and 
local  agencies,  individuals  with 
disabilities,  parents,  professional 
organizations  and  advocacy  groups,  and 
representatives  of  other  appropriate 


groups  to  review  and  advise  on  the 
Center's  design,  plans,  products,  and 
activities. 

(i)  Establishing  an  external  evaluation 
mechanism  to  analyze  the 
implementation  of  progress  monitoring 
and  the  overall  impact  of  the  Center's 
work,  particularly  its  effect  on  student 
outcomes.  The  Center  must  report  its 
evaluation  findings  aimually  to  the 
Federal  project  officer. 

(j)  Coordinating  with  the  National 
Dissemination  Center  for  Children  with 
Disabilities,  which  OSEP  expects  to 
fund  this  year,  to  ensure  timely  and 
accurate  dissemination  of  progress 
monitoring  information.  Evidence  of 
coordination  and  proposed  outcomes  of 
the  coordination  must  be  reported  to  the 
Federal  project  officer. 

(k)  Prior  to  developing  any  new 
product,  whether  paper  or  electronic, 
submit  for  approval  a  proposal 
describing  the  content  and  purpose  of 
the  product  to  the  document  review 
board  of  the  National  Dissemination 
Center  for  Children  with  Disabilities. 

(1)  In  addition  to  the  three  two-day 
meetings  listed  in  the  General 
Requirements  section  of  this  notice, 
budget  for,  at  least,  two  2-day  annual 
planning  meetings  and  at  least  eight 
two-day  trips  annually  as  requested  by 
OSEP  to  attend  meetings  such  as 
Department  briefings,  Department 
sponsored  conferences,  and  other  OSEP- 
requested  activities. 

Fourth  emd  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a),  and  in  addition— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  during  the  last  half  of  the 
project's  second  year  in  Washington, 
DC.  Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive    - 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  Evidence  of  the  degree  to  which 
the  Center's  activities  have  contributed 
to  a  changed  practice  and  improved 
student  outcomes. 
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CFDA  No.  and  name 

Applications 
available 

1 

Application 

deadline 

date 

Deadline  for 
intergovern- 
mental 
review 

Estimated        Maximum 

available        award  (per 

funds               year)* 

1 

Estimated 
Project  period        Page  limit        number  of 

I      awards 

J                      1 

84.324H  Research  In- 
stitute on  Progress 
t^onitoring. 

84.326W  Technical  As- 
sistance and  Dis- 
semination Center  on 
Progress  Monitoring. 

07/28/03 
07/28/03 

08/27/03 
08/27/03 

09/29/03 
09/29/03 

$1,000,000 
800.000 



$1,000,000 
800,000 

Up  to  60  mos. 
Up  to  60  mos. 

70 
70 

1 
1 

For  Applications  Contact:  If  you  want 
an  application  for  any  competition  in 
this  notice,  contact  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  Maryland  20794-1398. 
Telephone  (toll  ft'ee):  l-877-4ED-Pubs 
(1-877-433-7827).  FAX:  301-470-1244. 
Individuals  who  Use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (toll  free)  1-877-576- 
7734. 

You  may  also  contact  Ed  Pubs  via  its 
Web  site:  http://H'ww.ed.gov/pubs/ 
edpuhs.html  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  the  competition 
by  the  appropriate  CFDA  number. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  want  additional  information  about 
any  competition  in  this  notice,  contact 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  Grants  and  Contracts 
Services  Team  under  FOR  FURTHER 
INFORMATION  CONTACT.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Intergovernmental  Review 

All  programs  in  this  notice  (except  for 
the  Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program)  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
One  of  the  objectives  of  the  Executive 
Order  is  to  foster  an  intergovernmental 


partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance.  This  document  provides 
early  notification  of  our  specific  plans 
and  actions  for  these  programs. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  wwnv.ed.gov/ 
legisIation/FedRegister.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  free  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  acces.s  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index. htmi. 

Program  Authority:  20  U.S.C.  1405,  1461. 
1471.  1472,  and  1485. 

Dated:  July  22.  2003. 
Loretta  Petty  Chittum, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  03-19081  Filed  7-25-03;  8:45  am] 
BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 2003 

AGENCY:  Department  of  Education. 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 


SUMMARY:  This  notice  announces  closing 
dates,  priorities,  and  other  information 
regarding  the  transmittal  of  grant 
applications  for  FY  2003  competitions 
under  three  programs  authorized  under 
part  D,  subpart  2  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(IDEA).  The  three  programs  are:  (1) 
Special  Education — Research  and 
Innovation  to  Improve  Services  and 
Results  for  Children  with  Disabilities  (2 
priorities);  (2)  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  (2  priorities); 
■  and  (3)  Special  Education — Technology 
and  Media  Services  for  Individuals  with 
Disabilities  (3  priorities). 

Please  note  that  significant  dates  for 
the  availability  and  submission  of 
applications,  as  well  as  important  fiscal 
information,  are  listed  in  a  table  at  the 
end  of  this  notice. 

Waiver  of  Rulemaking 

It  is  generally  our  practice  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  priorities. 
However,  section  661(e)(2)  of  IDEA 
makes  the  public  comment 
requirements  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553) 
inapplicable  to  the  priorities  in  this 
notice. 

General  Requirements 

(a)  The  projects  funded  under  this 
notice  must  make  positive  efforts  to 
employ  and  advance  in  employment 
qualified  individuals  with  disabilities 
(see  section  606  of  IDEA). 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  section  661(f)(1)(A)  of 
IDEA). 

(c)  The  projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
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Washington,  pC  during  each  year  of  the 
project. 

(d)  In  a  sing 
applicant  mus : 
absolute 

(e)Ifa 
it  must  incluc 
and  documentfe 


e  application,  an 
address  only  one* 
in  this  notice, 
project  maintains  a  Web  site, 
relevant  information 
in  an  accessible  form. 


prior  ty 


id ! 


Page  Limit 

If  you  are  an  applicant,  part  III  of  each 
application,  th  s  application  narrative,  is 
where  you  adc  ress  the  selection  criteria 
that  are  used  h  y  reviewers  in  evaluating 
the  applicatioi  i.  You  must  limit  part  III 
to  the  equivale  nt  of  no  more  than  the 
number  of  pag  js  listed  in  the  table  at  the 
end  of  this  not  ce,  using  the  following 
standards  : 

•  A  "page"  s  8.5"  x  11"  (on  one  side 
only)  with  one  inch  margins  (top, 
bottom,  and  si  ies). 

•  Double-sp  ice  (no  more  than  three 
lines  per  vertic  al  inch)  all  text  in  the 
application  na  rative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  wdl  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  sm  aller  than  10  pitch 
(characters  per  inch). 

The  page  lin  it  does  not  apply  to  part 
I — the  cover  sheet;  part  II — the  budget 
section,  includ  ing  the  narrative  budget 
justification:  p;  irt  IV,  the  assurances  and 
certifications:  (ir  the  one-page  abstract, 
the  resumes,  tl  e  bibliography  or 
references,  or  t  le  letters  of  support. 
However,  you  :  nust  include  all  of  the 
application  nai  rative  in  part  III. 

We  will  reje(  t  without  consideration 
or  evaluation  adv  application  if  — 

•  You  apply  these  standards  and 
exceed  the  pag ;  limit:  or 


You  apply 


exceed  the  equ  valent  of  the  page  limit. 
Application  Pr  acedures 


Note:  Some  of 
instructions  Tor  t 
differ  from  those 
Department  Geniral 
Regulations  (EDqAR) 
the  Administrati 
553)  the  Departnlent 
interested  partie< 
comment  on  pro 
these  amendments 
only  and  do  not 
policy.  Therefore , 
the  Secretary 
rulemaking  is  no 


other  standards  and 


he  procedures  in  these 
ansmitting  applications 
in  the  Education 
Administrative 
(34  CFR  75.102).  Under 
■e  Procedure  Act  (5  U.S.C. 

generally  offers 
the  opportunity  to 
I  losed  regulations.  However, 
make  procedural  changes 
tablish  new  substantive 
under  5  U.S.C.  553(b](A), 
has!  determined  that  proposed 
required. 


Project  for  Elec  Ironic  Submission  of 
Applications 

In  Fiscal  Yeai-  2003,  the  U.S. 
Department  of  Mucation  is  continuing 
to  expand  its  p  lot  project  of  electronic 
submission  of  Applications  to  include 


additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  three  programs  in 
this  announcement:  Research  and 
Innovation  to  Improve  Services  eind 
Results  for  Children  with  Disabilities — 
CFDA  84.324,  Technical  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities — 
CFDA  84.326,  and  Technology  and 
Media  Services  for  Individuals  with 
Disabilities— CFDA  84.327,  are  included 
in  the  pilot  project.  If  you  are  an 
applicant  for  a  grant  under  any  of  the 
three  programs,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-AppUcation. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 


4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatxires  on  edl  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program,  the  Technical 
Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  with  Disabilities  Program,  or 
the  Technology  and  Media  Services  for 
Individuals  with  Disabilities  Program 
and  you  are  prevented  from  submitting 
your  application  on  the  closing  date 
because  the  e-Application  system  is 
unavailable,  we  will  grant  you  an 
extension  of  one  business  day  in  order 
to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

■  1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition:  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  The  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

Y&u  may  access  the  electronic  grant 
application  for  the  Research  and 
Innovation  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
Program,  the  Technical  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
Program,  or  the  Technology  and  Media 
Services  for  Individuals  with 
Disabilities  Program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
packages. 
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Research  and  Innovation  To  Improve 
Services  and  Results  for  Children  With 
Disabilities  [CFDA  Number  84.324] 

Purpose  of  Program 

To  produce,  and  advance  the  use  of, 
knowledge  to  improve  the  results  of 
education  and  early  intervention  for 
infants,  toddlers,  and  children  with 
disabilities. 

Eligible  Applicants 

State  educational  agencies  (SEAs); 
local  educational  agencies  (LEAs); 
institutions  of  higher  education  (IHEs); 
other  public  agencies:  nonprofit  private 
organizations;  outlying  areas;  freely 
associated  States:  and  Indian  tribes  or 
tribal  organizations. 

Applicable  Regulatiops 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80,  81,  82, 
85,  86,  97,  98,  and  99;  and  (b).  The 
selection  criteria,  chosen  from  the 
EDGAR  general  selection  criteria  in  34 
CFR  75.210.  The  specific  selection 
criteria  for  these  competitions  will  be 
provided  in  the  application  package  for 
these  competitions. 

Note:  The  regulations  in  .14  CFR  part  86 
apply  to  IHEs  only. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 


recognized  Indian  tribes. 


Priorities 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet 
one  of  the  following  priorities: 

Absolute  Priority  1 — Research 
Validation  and  Implementation  Project 
for  Children  Who  Are  Deaf-Blind 
(84.324D) 

Background 

New  evidence-based  research 
findings,  including  those  related  to 
hearing  impairment,  visual  impairment, 
and  other  disabilities,  have  not  been 
rapidly  or  systematically  applied  to 
children  who  are  deaf-blind.  These 
children  are  at  high  risk  for  exclusion 
from  evidence-based  research  practices 
that  promote  high  student  achievement. 

Priority 

This  priority  supports  a  cooperative 
agreement  to  validate  evidence-based 
research  findings  by  translating  those 
findings  into  procedures  usable  by 
personnel  serving  children  who  are 
deaf-blind,  implementing  new 
intervention  procedures  in  home  and 
community  settings,  and  evaluating  the 
effectiveness  of  the  new  procedures  in 


meeting  the  early  inter\'ention  and 
educational  needs  of  children  who  are 
deaf-blind. 

Projects  are  expected  to  address  one 
or  more  of  the  following  areas  of 
investigation:  (a)  Assessment  of 
communication  and  cognitive 
development  in  infants,  toddlers,  and 
young  children  who  are  deaf-blind;  (b) 
improving  communication  and  language 
development  for  children  who  are  deaf- 
blind  including  alternative  forms  for 
those  children  who  do  not  use  signs  or 
speech;  (c)  learning  strategies  that 
■  encourage  systematic  instruction  with  a 
clear  focus  on  targeting  specific 
educational  outcomes  and  producing 
knowledge  on  how  these  outcomes  are 
achieved  and  replicated;  (d)  use  of 
innovative  technology  to  increase  access 
to  education  and  enhance  learner 
performance;  (e)  transition  from  school 
to  work;  and  (f)  improved  strategies  and 
models  for  the  use  of  paraprofessionals, 
including  the  intervenor.  An  intervenor 
is  a  term  used  in  the  deaf-blind 
community  to  describe  an  individual 
who  provides  direct  support  for  all  or 
part  of  the  instructional  day  to  a  student 
who  is  deaf-blind. 
The  project  must: 

(a)  Form  a  consortium  with  one  or 
more  research  institutions  at  other 
locations  to  (1)  Validate  new  approaches 
with  multiple  children  and  in  multiple 
settings  and  (2)  replicate  initial 
evaluation  findings. 

(b)  Identifx'  specific  research  findings 
and  the  interventions  or  strategies  based 
cm  those  findings  that  will  be 
implemented  and  evaluated; 

(c)  Carry  out  the  project  activities 
within  a  conceptual  framework  that 
provides  a  basis  for  the  areas  of 
investigation,  the  interventions  or 
strategies  to  be  implemented  and 
evaluated,  the  evaluation  design,  and 
the  target  population; 

(d)  Produce  a  variety  of  descriptive 
and  outcome  data,  including  (1) 
Information  regarding  the  settings,  the 
ser\'ice  providers,  the  children,  and  if 
applicable,  their  families,  targeted  by 
the  project  (e.g.,  age,  disabilities,  skill 
and  ability  levels);  and  (2)  multiple, 
performance  outcome  data  regarding  the 
children  and  families  who  are  the  focus 
of  the  interventions  or  strategies; 

(e)  Address  causal  questions  by 
employing  randomized  experimental 
designs,  to  the  extent  appropriate;  and 

(f)  Translate  research  findings  into 
demonstrable  practice  that  provides  the 
informational  bridge  necessary  to  (1) 
Move  research  into  practice,  and  (2) 
reduce  lag  time  between  research  and 
implementing  practice  for  children  who 
are  deaf -blind. 


Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  vears,  the 
Secretary  will  consider  the  requirements" 
of  34  CFR  75.253(a),  and  in  addition  — 

(a)  The  recommendation  of  a  review- 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  during  the  last  half  of  the 
project's  second  year  in  Washington, 
DC.  The  project  must  budget  for  the 
travel  associated  with  this  one-day 
intensive  review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  project;  and 

(c)  The  degree  to  which  the  project's 
design  and  methodology  demonstrate 
tlie  potential  for  advancing  significant 
new  knowledge. 

Absolute  Priority  2 — Center  on 
Outcomes  for  Infants,  Toddlers,  and 
Preschoolers  With  Disabifities  (84.324L) 

Background " 

The  NCLB  Act  and  the  IDEA 
Amendments  of  1997  emphasize 
accountability  in  improving  results  for 
children  with  disabilities.  With  the    • 
Administration's  "Good  Start,  Grow 
Smart"  early  childhood  initiative, 
programs  serving  young  children  such 
as  Head  Start.  Early  Head  Start,  and 
State-funded  Pre-Kindergarten  programs 
are  beginning  to  develop  standards, 
outcome  measures,  and  accountability 
systems  to  track  the  progress  of  th(^ 
children  they  serve. 

As  part  of  this  emphasis  on 
accountability  for  results,  reliable  and 
valid  outcome  mejisures  designed  for 
young  children  with  disabilities  and 
their  families  must  be  developed  and 
implemented. 

Priority 

The  purpose  of  this  priority  is  to  fund 
a  cooperative  agreement  to  support  a 
center  to  provide  national  leadership  in 
the  development  and  use  of  outcome 
information  by  early  intervention  and 
preschool  special  education  programs 
and  personnel.  This  Center  must 
identify  current  and  best  practices  in 
measuring  outcomes  for  children  with 
disabilities  birth  through  five  years  of 
age  and  their  families,  ser\'ed  under 
parts  C  and  B  of  IDEA,  including 
performance  indicators  and  assessment 
methodologies.  The  Center  must 
accomplish  this  mission  through  a 
combination  of  research,  technical 
assistance,  dissemination,  collaboration, 
and  other  leadership  functions. 

The  Center's  research  activities  must 
include,  but  are  not  limited  to: 
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(a)  Conduct  ing  an  annual  survey  of 
State  educational  agencies  (SEAs),  local 
educational  a{  ;encies  (LEAs),  and  part  C 
Lead  Agencie   (LAs)  to  determine  their 
current  progn  ss  in  identifying  outcomes 
for  children  w  ith  disabilities  birth 
through  five  y  ears  of  age  and  their 
families,  and  n  developing  performance 
indicators  anc  assessment 
methodologiei ;  to  measure  the  progress 
of  children  bii  th  through  five  years  of 
age  and  their  I  amilies  served  under 
IDEA  (includi  ig  determining  the  age 
range  of  the  cl  lildren  in  accountability 
systems  and  v\  hether  or  not  they  are 
aligned  with  ether  accountability 
systems  such  as  Head  Start,  State  Pre-K, 
and  K-12  accc  untability  systems); 

Cb)  Evaluatii  ig  State  and  local  policies 
and  practices  o  determine  valid  and 
technically  ad  jquate  approaches  to 
measuring  the  progress  of  young 
children  with  disabilities  (in  areas  such 
as  cognition,  pre-reading  and  language 
skills,  commu  lication,  social-emotional 
development,  idaptive/self-help  skills, 
and  physical  c  evelopment); 

(c)  Conduct!  ng  an  annual  review  of 
State  reports  a  id  parts  C  and  B  data  to 
track  the  deve  opment  of  State  parts  C 
and  B  account  ibiiity  systems  and  the 
status  of  State  data  systems; 

(d)  Synthesi  dng  research  on  relevant 
topics  such  as  the  technical  adequacy  of 
outcome  meas  ares  for  young  children 
vis-a-vis  the  ra  nge  of  disabilities  defined 
under  IDEA;  tl  le  variation  of  eligibility 
criteria  for  ser  ices  among  States;  the 
measurement  (if  satisfaction  of  parents 
regarding  chile  ren's  progress;  the 
impact  of  fami  ies  on  children's 
outcomes;  the  nethods  for  aggregating 
data  from  chil<  and  family  measures  for 
use  at  the  loca  ,  State,  and  Federal  level; 
and  procedure  >  for  data  analysis  and 
reporting; 

(e)  Conducti  ig,  collaborating  in,  or 
commissionini ;  focused  research  studies 
on  topics  relati  sd  to  outcomes  and 
measurement  (  f  the  performance  of 
programs  servi  ag  young  children  with 
disabilities  anc  their  families,  including 
work  to  ensure  that  technically  adequate 
measures  of  ol  tcomes  for  young 
children  with  i  Usabilities  are  identified 
or  developed;  ijid 

(f)  Conductij  ig  or  commissioning  a 
synthesis  of  th  ;  measures  and 
approaches  to  neasurement  used  for 
assessment  of  1  amily  outcomes, 
including  worl .  to  ensure  that 
technically  ad<  quate  measures  of 
outcomes  for  families  are  identified  or 
developed 

The  Center's 
dissemination 


but  are  not  lim  ted  to 


technical  assistance  and 
ictivities  must  include. 


(a)  Preparing  and  disseminating 
reports  and  documents  on  research 
findings  and  related  topics; 

(b)  Maintaining  a  world  wide  Web  site 
with  relevant  information  and 
documents  in  an  accessible  formats  for 
individuals  with  disabilities; 

(c)  Conducting  national  and  regional 
meetings,  in  collaboration  with  other 
centers  such  as  the  National  Early 
Childhood  Technical  Assistance  Center, 
the  Regional  Resource  Centers,  and  the 
National  Center  for  Special  Education 
Accoimtability  Monitoring,  and  the 
national  and  regional  parent  technical 
assistance  centers  to  assist  part  C  lead 
agencies,  SEAs,  LEAs,  and  local 
agencies  in  working  collaboratively  with 
stakeholders  to  develop  accountability 
systems  to  measiu'e  the  progress  of 
children  birth  through  five  served  under 
IDEA. 

(d)  Working  directly  with  State 
educational  agencies,  local  educational 
agencies,  local  agencies,  and  other 
stakeholders  to  develop  and  improve 
accountability  systems  to  measure 
progress  of  children  with  disabilities, 
birth  through  five;  and 

(e)  Developing  and  applying  strategies 
for  dissemination  of  information  to 
specific  audiences,  including  teachers, 
service  providers,  families, 
administrators,  policymakers,  and 
researchers.  Such  strategies  must 
involve  collaboration  with  other 
technical  assistance  providers, 
organizations,  and  researchers  as 
described  below. 

The  Center's  collaboration  and  other 
leadership  activities  must  include,  but 
are  not  limited  to: 

(a)  Maintaining  communication  and 
collaboration  with  other  technical 
assistance  providers  (including  the 
National  Early  Childhood  Technical 
Assistance  Center,  the  Regional 
Resource  Centers,  the  Federal  Resource 
Center,  the  National  Center  for  Special 
Education  Accountability  Monitoring, 
the  National  Center  on  Educational 
Outcomes,  Parent  Training  and 
Information  Centers,  and  others)  and 
organizations  (including  the  National 
Association  of  State  Directors  of  Special 
Education,  the  Council  for  Exceptional 
Children,  the  Infant  and  Toddler 
Coordinator's  Association,  Council  of 
Chief  State  School  Officers,  parent  and 
disability  organizations,  and  others),  as 
well  as  technical  assistance  projects 
funded  under  Office  of  Elementary  and 
Secondary  Education  and  Head  Start 
concerning  the  development  of  outcome 
measures  for  young  children  with 
disabilities  and  accountability-related 
activities; 

(b)  Maintaining  communication  and 
collaboration  with  researchers 


(including  researchers  funded  by  the 
Institute  of  Education  Sciences,  the 
National  Institute  of  Child  Health  and 
Human  Development,  the  National 
Institute  of  Mental  Health,  and 
Administration  for  Children  and 
Families)  studying  outcome  measures 
for  yoimg  children,  accountability 
systems  for  programs  serving  young 
children,  and  related  topics  in  order  to 
promote  the  use  of  research  findings 
and  measures; 

(c)  Working  directly  with  State 
educational  agencies,  local  educational 
agencies,  local  agencies,  technical 
assistance  providers,  parent 
organizations,  parent  trainers,  other 
relevant  organizations,  and  researchers 
to  build  consensus  among  stakeholders 
on  what  is  important  to  measure,  how 
the  measurement  should  be  conducted, 
the  importance  of  using  outcome 
indicators  in  early  intervention  and 
preschool  special  education,  and  the 
selection  of  child  outcomes  and 
indicators  and  family  outcomes  and 
indicators.  The  strategies  for  developing 
measures  should  include  broad 
stakeholder  input  as  to  what  they  are, 
and  how  they  should  be  considered; 

(d)  Convening  conferences,  at  the 
request  of  OSEP,  on  topics  related  to  the 
development  of  outcome  measures  and 
accountability  systems  for  young 
children  served  under  IDEA;  and 

(e)  Collaborating  and  coordinating 
with  Head  Start  and  regular  early 
childhood  programs. 

The  Center  must  also: 

(a)  Establish,  maintain,  and  meet  at 
least  annually  with  an  advisory 
committee  consisting  of  representatives 
of  State  and  local  educational  and  part 
C  lead  agencies,  individuals  with 
disabilities,  parents  of  children  with 
disabilities,  including  parents  of  young 
children  with  disabilities,  educators, 
service  providers,  professional 
organizations  and  advocacy  groups, 
researchers,  and  other  appropriate 
groups  to  review  and  advise  on  the 
Center's  activities  and  plans.  The 
committee  membership  must  include 
individuals  who  are  from  communities 
representing  rural,  low-income,  urban, 
and  limited  English  proficient 
populations; 

(b)  Establish,  maintain,  and  meet  at 
least  annually  with  a  technical 
workgroup  consisting  of  SEA,  LEA,  and 
part  C  LA  data  specialists,  researchers, 
and  other  appropriate  individuals  to 
advise  on  the  Center's  technical  and 
research  activities; 

(c)  Fund  as  project  assistants  at  least 
three  doctoral  students  per  year  who 
have  concentrations  in  relevant  topics 
such  as  early  childhood  special 
education,  early  intervention, 
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assessment,  educational  policy,  and 
administration; 

(d)  In  addition  to  the  two-day  Project 
Directors  Meeting  listed  in  the  General 
Requirements  section  of  this  notice, 
budget  for  two  additional  two-day  trips 
annually  to  Washington,  DC.  to  attend 
an  additional  Project  Director  meeting 
and  to  attend  an  OSEP  Leadership 
Conference;  and  one  trip  a  month  to 
attend  appropriate  meetings  convened 
by  the  Department  of  Education,  and 
other  Centers  and  organizations. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a).  and  in  addition— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  during  the  last  half  of  the 
project's  second  year  in  Washington. 
DC.  Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review: 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  besng  met  by  the  Center; 

(c)  The  degree  to  which  the  project's 
design  and  methodology  demonstrates 
the  potential  for  advancing  significant 
new  knowledge:  and 

(d)  Evidence  of  the  degree  to  which 
the  project's  activities  have  contributed 
to  changed  practice  and  improved 
outcomes  for  children  with  disabilities. 

Special  Education — Technical 
Assistance  and  Dissemination  To 
Improve  Services  and  Results  for 
Children  With  Disabilities  [CFDA 
Number  84.326] 

Purpose  of  Program 

The  purpose  of  this  program  is  to 
provide  technical  assistance  and 
information — through  such  mechanisms 
as  institutes,  regional  resource  centers, 
clearinghouses,  and  programs  that 
support  States  and  local  entities  in 
building  capacity — to  (1)  Improve  early 
intervention,  educational,  and 
transitional  services  and  results  for 
children  with  disabilities  and  their 
families;  and  (2)  address  systemic-' 
change  goals  and  priorities.  -» 

Eligible  Applicants 

State  educational  agencies,  local 
educational  agencies,  institutions  of 
higher  education,  other  public  agencies, 
nonprofit  private  organizations,  for- 
profit  organizations,  outlying  areas, 
freely  associated  States,  and  Indian 
tribes  or  tribal  organizations. 


Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80,  81 ,  82. 
85,  86,  97,  98,  and  99;  and  (b)  The 
selection  criteria,  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  The  specific  selection  criteria 
for  these  competitions  will  be  provided 
in  the  application  package  for  these 
competitions. 

Note:  The  regulations  in  .34  CFR  pari  86 
apply  to  institutions  ot  higher  education 
only. 

.Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Priorities 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet ' 
one  of  the  following  priorities: 

Absolute  Priority  1 — National  Dropout 
Prevention  Center  for  Students  With 
Disabilities  (84.326Q) 

Background 

The  National  Longitudinal  Transition 
Study  (NLTS)  reported  that  38  percent 
of  students  with  disabilities  v.  ho  left 
school  did  so  by  dropping  out,  30 
percent  enrolled  in  high  school  but  did 
not  finish,  and  8  percent  dropped  out 
before  entering  high  school.  In  199fi. 
Blackorby  and  Wagner  found  the 
dropout  rate  for  students  with 
disabilities  to  be  approximately  twice 
that  of  regular  education  students. 
Through  technical  assistance  that  will 
lead  to  improved  results  for  children 
with  disabilities,  this  priority  is 
expected  to  have  a  significant  impact  on 
dropout  prevention,  the  improvement  of 
educational  services,  and  interagency 
coordination. 

Priority 

The  Secretary  establishes  an  absolute 
priority  for  a  cooperative  agreement  to 
support  a  National  Dropout  Prevention 
Center  for  Students  with  Disabilities  to 
provide  guidance  and  assistance  to 
States,  schools,  families,  agencies,  and 
communities  in  designing, 
implementing,  and  evaluating  effective 
comprehensive  dropout  prevention 
programs  based  on  scientifically 
validated  practices  for  students  with 
disabilities.  The  Center  will  focus  on 
two  broad  areas:  (1)  Prevention  and 
Educational  Programs,  and  (2)  Reentry. 
The  Center  must  address  these  areas 
through  knowledge  development 
activities  and  technical  assistance  and 
dissemination. 


Knowledge  development  activities  of 
the  Center  must  include,  but  are  not 
limited  to: 

(a)  Conducting  an  annual  survey  of 
States  to  determine  the  current  status  of 
implementation  of  scientifically 
validated  dropout  preventif)n  and 
educational  and  reentry  programs  and 
evaluating  policies  and  practices  that 
sustain  or  pose  barriers  to  these 
inter\'entions.  Reentry  program  status 
must  include  information  on  ser\'ice 
options  such  as  the  general  education 
diploma  (GED)  participation,  test 
accommodations  on  the  GED.  and  adult 
education  programs. 

(b)  Contracting  with  the  What  Works 
Clearinghouse  to  identify  effective 
exemplary  programs  for  wide 
replication. 

(c)  Organizing  and  synthesizing 
research,  policy,  and  practice  .ind 
advances  in  the  two  focus  areas. 

Technical  assistance  and 
dissemination  activities  of  the  Center 
must  include,  but  are  not  be  limited  to: 

(a)  Responding  to  written  and 
telephone  inquiries  with  research- 
validated  information. 

(b)  Collaborating  with  the  National 
Center  on  Si;condary  Education  and 
Transition  and  the  Office  of  Special 
Education  Programs  (OSEP)-supported 
Promoting  What  Works  Synthesis 
Center  on  the  preparation  and 
dissemination  of  information  materials 
designed  to  increase  awareness  of  and 
the  use  of  research-validated  practices 
by  a  variety  of  audiences  (e.g.. 
educators,  policy  makers.  ser\'ice 
providers,  families,  community 
agencies). 

(c)  Developing  partnerships  and 
communications  around  dropout  issues 
with  leaders  and  key  stakeholders  in 
special  education  and  regular  education. 
State  and  school  level  administrators, 
and  consumer  and  advocacy 
organizations  such  as  the  Parent 
Training  and  Information  Centers  (PTIs). 

(d)  Establishing  a  coordinated 
network  of  researchers,  practitioners, 
policy  makers,  families,  service 
providers,  community  agencies, 
business  groups  who  will  ser\'e  as 
resources  to  States  in  designing  and 
implementing  effective  programs. 

(e)  Providing  for  information 
e.xchanges  between  researchers  and 
practitioners  who  direct  effective  model 
programs  and  those  seeking  to  design, 
implement,  or  replicate  these  models. 
Information  must  be  exchanged  through 
a  variety  of  methods,  including  a 
national  forum  during  the  first  year,  and 
a  national  forum  in  the  fifth  year.  These 
exchanges  must  be  designed  to  expand 
the  coordinated  interagency  network, 
create  a  dialog  about  systemic' 
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fb)  In  addition  to  the  two-day  Project 
Director's  Meeting  listed  in  the  general 
requirements  section  of  this  notice, 
budget  for  at  least  two  annual  planning 
meetings  and  eight  two-day  trips 
annually  as  requested  by  OSEP  for 
Department  briefings.  Department 
sponsored  conferences  and  other  events. 

(c)  Maintain  communication  with  the 
Federal  project  officer  through  monthly 
phone  conversations  and  e-mail 
communication  as  needed.  The  Center 
must  submit  annual  performance 
reports  and  provide  additional  written 
materials  as  needed  for  the  project 
Federal  officer  to  monitor  the  Center's 
work. 

(d)  Establish,  maintain  and  meet  at 
least  biannually  with  an  advisory 
committee  consisting  of  representatives 
of  State,  local  agencies,  individuals  with 
disabilities,  persons  from 
underrepresented  populations,  parent 
educators,  professional  organizations  or 
advocacy  groups,  researchers,  and  other 
appropriate  groups  to  review  and  advice 
the  Centers  activities  and  plans. 

(e)  Conduct  evaluations  of  its  specific 
activities  and  of  the  overall  impact  of  its 
work.  The  Center  must  report  its 
evaluation  findings  annually  to  the 
Federal  project  officer. 

(f)  Maintain  a  Web  site  with  relevant 
information  and  documents  in  an 
accessible  format  with  information 
available  in  both  English  and  Spanish. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretarv  will  consider  the  requirements 
of  34  CFR  75.253(a),  and  in  addition— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  during  the  last  half  of  the 
project's  second  year  in  Washington, 
DC.  Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  Evidence  of  the  degree  to  which 
the  Center's  activities  have  contributed 
to  a  changed  practice  and  improved 
student  outcomes. 

Absolute  Priority  2 — Center  on  Positive 
Behavioral  Interventions  and  Supports 
(84.326S) 

Background 

In  1998  the  Office  of  Special 
Education  Programs  (OSEP)  funded  the 
establishment  of  the  Center  on  Positive 


Behavioral  Interventions  and  Supports. 
This  targeted  technical  assistance  effort 
was  a  response  to  the  newly 
reauthorized  IDEA,  which  specified  the 
need  for  the  Individualized  Education 
Program  teams  to  consider,  when 
appropriate,  positive  behavioral 
interventions  and  supports  and  other 
strategies  to  address  problem  behavior. 
Based  on  a  strong  history  of  application 
of  these  practices  to  improve  the 
behavior  of  primarily  individual 
students  with  mental  retardation,  recent 
research  and  demonstration  has  focused 
on  expanding  these  practices  to  groups 
of  students,  classrooms,  schools, 
districts,  and  States,  focusing  on 
building  infrastructures  of  support  that 
ultimately  improve  the  school 
environment  and  the  overall  quality  of 
life  for  children  with  challenging 
behaviors. 

OSEP  established  this  Center  to  give 
schools  capacity-building  information 
and  technical  assistance  for  identifying, 
adapting,  and  sustaining  effective 
schoolwide  disciplinary  practices. 

The  Center  had  two  primary  foci:  (1) 
Broad  dissemination  to  schools, 
families,  and  communities  about  a 
technology  of  schoolwide  positive 
behavioral  interventions  and  support 
and  (2)  Demonstrations  at  the  levels  of 
individual  students,  schools,  districts, 
and  States  of  the  feasibility  and 
effectiveness  of  schoolwide  positive 
behavioral  interventions  and  support. 
The  follow-up  investment  in  this  area 
will  continue  the  work  of  the  past  five 
years  building  on  the  emerging  Positive 
Behavioral  Support  (PBS)  Blueprint  for 
Practice  with  an  emphasis  on  building 
State  and  district  level  infrastructures  of 
support  to  enable  efficient  and  effective 
large  scale  implementation  and 
sustainabiiity  of  positive  behavior 
support.  For  further  information  on  the 
PBS  Blueprint  for  Practice  and  the  work 
of  the  past  investment  go  to  bttp:// 

MTVW.PB/S.Ofg. 

Priority 

This  priority  will  support  a 
cooperative  agreement  for  a  technical 
assistance  center  focusing  on 
dissemination  of  research-based 
schoolwide  practices,  and  systems  of 
positive  behavioral  support  that  foster 
positive  learning  and  teaching 
environments  and  support  the  large- 
scale  implementation  and  sustainabiiity 
of  those  practices  for  school-aged 
children.  Positive  behavioral  support 
has  been  defined  as  a  broad  range  of 
systematic  and  individualized  strategies 
for  achieving  important  social  and 
learning  outcomes  while  preventing 
problem  behavior.  The  Center  must 
engage  in  a  variety  of  leadership  and 
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technical  assistemce  activities  regarding 
positive  behavioral  supports  and  related 
topics  such  as:  schoolwide  discipline 
systems;  classroom  and  nonclassroom 
management;  individual  student 
behavioral  management;  functional 
assessment-based  behavioral  support 
planning;  social  skills  and  self- 
management  instruction;  safe  schools; 
discipline  and  behavioral  support 
policy;  and  family,  school,  and 
community  partnerships. 

The  Center's  knowledge  development 
activities  must  include,  but  are  not 
limited  to,  the  following: 

(a)  Conducting  an  annual  survey  of 
States  to  determine  the  current  status  of 
establishing  Statewide  infrastructures  to 
support  systems  of  positive  behavioral 
support  and  evaluate  any  policies  and 
practices  that  sustain  or  pose  barriers  to 
these  systems. 

(b)  Continuing  documentation  of  the 
PBS  practices  by  continued 
demonstrations  across  the  continuum  of 
primary,  secondary,  and  tertiary 
interventions  in  elementary,  middle, 
and  high  schools  at  the  local  level  and 
system  implementation  at  the  district 
and  State  levels  with  particular 
emphasis  on  (1)  Function-based  support 
at  the  tertiary  level;  (2)  district  and  State 
level  implementation;  (3)  students  in 
high  schools;  and  (4)  coordination  with 
other  agencies  such  as  mental  health 
and  juvenile  justice. 

(c)  Establishing  a  mechanism  for 
assessing  and  synthesizing  the  growing 
research  base  on  positive  behavioral 
support.  This  process  should  include 
the  establishment  of  a  network  of 
researchers  to  assist  the  Center  in  the 
analysis  and  synthesis  of  the  current 
and  emerging  research  on  PBS  and  other 
related  topics. 

(d)  Maintaining  a  database  suitable  for 
collecting  and  analyzing  information 
from  schools,  districts  and  States  on 
behavior  measures  such  as  office 
discipline  referrals  and  other 
appropriate  data  to  enable  schools  to 
make  data-based  decisions  and  track 
progress  regarding  PBS.  The  Center 
must  have  training  and  materials 
available  to  facilitate  implementation  of 
the  data  collection  system  at  local  sites. 
The  Center  will  also  be  responsible  for 
analysis  of  the  data  and  producing 
reports  on  trends  and  patterns  related  to 
PBS  and  other  topics  as  requested  by 
OSEP  such  as  analysis  of  urban  and 
rural  schools  and  overrepresentation 
issues. 

The  Center's  technical  assistance 
activities  must  include,  but  are  not 
limited  to,  the  following: 

(a)  Maintaining  a  user-friendly  Web 
site  with  relevant  information  and 
documents  in  an  accessible  format  with 


information  available  in  both  English 
and  Spanish. 

(b)  Working  directly  with  States  and 
school  districts  to  (1)  Improve  systemic 
implementation  of  positive  behavioral 
supports  and  (2)  establish  and  maintain 
an  evaluation  system  based  on  a 
standard  protocol  such  as  the  school 
evaluation  tool  (SET,  see  http:// 
WWW'. pbis.org)  to  measure  progress  of 
implementation.  This  work  must  also 
include  a  plan  for  the  establishment  of 

a  cadre  of  national  trainers  and  a  system 
for  communication  and  discussion 
among  State  implementation  teams. 

(c)  Conducting  national  and  regional 
meetings  including  large-scale 
dissemination  conferences,  focused 
trainer  forums,  topical  symposia  and 
other  meetings  on  PBS  and  related 
issues  as  requested  by  OSEP.  At  a 
minimum  the  Center  must  hold  trainer 
forums  every  other  year,  a  symposia  in 
the  off  years  and  a  national  conference 
in  year  5. 

(d)  Preparing  and  disseminating 
reports  and  documents  on  positive 
behavioral  support  and  other  related 
topics  such  as  those  listed  above 
including  publications  in  peer-referred 
journals. 

(e)  Developing  and  applying  strategies 
for  the  dissemination  of  information  to 
specific  audiences  including  teachers, 
families,  administrators,  policymakers, 
and  researchers.  Such  strategies  must 
involve  collaboration  with  other 
technical  assistance  providers, 
organizations  and  researchers  as 
described  above. 

(f)  Developing  partnerships  with 
relevant  programs  and  organizations  to 
assist  with  the  scale  up  and 
sustainabiiity  efforts.  Partners  are  not 
limited  to  but  must  include  national 
teacher  organizations,  school 
administrators,  parent  organizations, 
and  teacher  trainers. 

(g)  Prior  to  developing  any  new 
product,  whether  paper  or  electronic, 
submitting  for  approval  a  proposal 
describing  the  content  and  purpose  of 
any  new  product  whether  paper  or 
electronic,  to  the  document  review 
board  of  OSEP's  new  Dissemination 
Center  which  OSEP  expects  to  fund  this 
year. 

(h)  Providing  OSEP-specified 
technical  assistance  to  States.  This  effort 
may  include  participation  in:  (1) 
Collaborative  Web-based  technical 
assistance  activities,  (2)  coordination  of 
and  participation  in  State-to-State 
communities  of  practice,  and  (3)  direct 
technical  assistance  to  OSEP-specified 
States  through  partnerships  between 
OSEP  and  selected  States.  Staff  time  and 
project  resources  dedicated  to  provide 
technical  assistance  to  OSEP-specified 


States  will  be  negotiated  with  OSEP  as 
part  of  the  cooperative  agreement  within 
30  days  of  the  project  award  (OSEP 
anticipates  that  technical  assistance  to 
OSEP-specified  States  could  average 
approximately  540,000  per  year. 
Budgets  should  be  developed  with  this 
in  mind). 

The  Center  must  also: 

(a)  Meet  with  the  OSEP  project  officer 
and  other  appropriate  staff  in  DC  within 
the  first  two  months  of  the  project  to 
clarify  project  activities  and  develop  a 
strategic  plan  for  technical  assistance 
and  dissemination. 

(b)  Maintain  communication  with  the 
Federal  project  officer  through  monthly 
phone  conversations  and  e-mail 
communication  as  needed.  The  Center 
must  submit  annual  performance 
reports  and  provide  additional  written 
materials  as  needed  for  the  Federal 
project  officer  to  monitor  the  Center's 
work. 

(c)  Establish,  maintain  and  meet  at 
least  annually  with  an  advison,' 
committee  consisting  of  representatives 
of  State  or  local  agencies,  individuals 
with  disabilities,  parent  educators, 
professional  organizations  or  advocacy 
groups,  researchers  and  other 
appropriate  groups  to  review  and  advise 
the  Center's  activities  and  plans. 

(d)  Maintain  communication  and 
collaboration  with  other  OSERS-funded 
projects  such  as  the  OSEP  Regional 
Resource  Centers,  the  IDEA  Partnership 
Project,  the  Parent  Training  and 
Information  Centers  and  other  parent 
projects,  the  National  Institute  on 
Disability  and  Rehabilitation  Research's 
Research  Training  Center  on  PBS,  other 
OSEP  PBS  projects,  dissemination  and 
synthesis  projects,  and  other  projects  as 
appropriate. 

(e)  Fund,  as  project  assistants,  three 
doctoral  students  per  year  who  have 
concentrations  in  relevant  topics  such 
as  special  education  or  behavioral 
disorders. 

(f)  Conduct  evaluations  of  its  specific 
activities  and  of  the  overall  impact  of  its 
work.  The  Center  must  report  its 
evaluation  findings  annually  to  the 
Federal  project  officer. 

(g)  In  addition  to  the  two-day  Project 
Meeting  listed  in  the  general 
requirements  section  of  this  notice, 
budget  for  an  additional  two-day  project 
meeting  to  attend  the  Research  Project 
Meeting  and  at  least  two  annual 
planning  meetings;  and  eight  two-day 
trips  annually  as  requested  by  OSEP  to 
attend  meetings  such  as  Department 
briefings.  Department-sponsored 
conferences;  and  other  OSEP-requested 
activities. 
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Absolute  Priority  1 — Family  Center  on 
Technology  and  Disability  (84.327F) 

Background 


Parents  and  families  play  a  critical 
role  in  obtaining  the  benefits  of  assistive 
technology  for  students  with 
disabilities.  Parents  must  often  advocate 
for  making  assistive  technology 
available  to  their  children  and  can  help 
in  selecting,  planning,  and 
implementing  assistive  technology. 
Family  support  is  often  an  important 
determinant  of  the  success  or  failure  of 
assistive  technology. 

To  fulfill  these  functions,  parents  and 
families  must  have  up-to-date 
information  about  various  forms  of 
assistive  technology  and  the  processes 
for  obtaining  assistive  technology 
devices  and  services.  Parents  and 
families  may  need  to  learn  skills  in 
using  technology  and  helping  students 
with  disabilities  in  its  use. 

There  is  a  national  infrastructure  of 
programs  and  organizations  that  can 
potentially  address  the  assistive 
technology-related  needs  of  parents  and 
families.  "These  include  the  Parent 
Training  and  Information  Centers  and 
the  Community  Parent  Resource  Centers 
funded  by  the  Office  of  Special 
Education  Programs  (OSEP),  disability 
and  advocacy  groups,  professional 
associations,  community  groups,  etc. 
However,  these  programs  and 
organizations  are  often  not  adequately 
prepared  to  provide  information  and 
services  related  to  assistive  technology. 

Since  1998,  OSEP  has  funded  a  center 
called  the  Family  Center  on  Technology 
and  Disability  (FCTD)  not  to  work 
directly  with  parents  but  instead  to 
work  with  other  relevant  programs  and 
organizations  to  improve  the  availability 
and  quality  of  technology-related 
information  and  support  to  families  of 
children  with  disabilities.  Information 
about  FCTD  is  available  at  the  Center's 
Web  site  at:  http://www.fctd.info.  The 
contract  supporting  FCTD  is  currently 
scheduled  to  end  in  September  2003. 

Priority 

The  purpose  of  this  priority  is  to 
support  a  cooperative  agreement  for  a 
Center  to  improve  the  availability  and 
quality  of  technology-related 
information  and  support  to  families  of 
children  with  disabilities.  The  Center's 
activities  must  include,  but  are  not 
limited  to: 

(a)  Developing  a  strategic  plan.  The 
Center  must  review  existing  data  and 
literature  and  develop  a  strategic  plan 
for  increasing  the  capacity  of  projects 
and  organizations  such  as  the  Parent 
Training  and  Information  Centers  and 
the  Community  Parent  Resource  Centers 


funded  by  OSEP,  disability  and 
advocacy  groups,  professional 
associations,  and  community  groups  to 
meet  the  assistive  technology  needs  of 
parents  and  families  within  the 
parameters  of  this  priority.  The  purpose 
of  this  strategic  plan  is  to  integrate  ihe 
Center's  various  activities,  as  described 
below,  into  a  cohesive  process  for 
improving  the  capacity  of  projects  and 
organizations  to  meet  the  assistive 
technology  needs  of  parents  and 
families. 

(b)  Maintaining  and  expanding  a 
broad-based  network.  The  Center  must 
retrieve  all  available  information  on 
network  members  from  the  current 
FCTD  contractor  and  establish  a 
database  and  communication  system  for 
maintaining  the  network.  The  Center 
must  also  establish  and  carry  out  a  plan 
for  identifying  and  recruiting  as  network 
members  other  relevant  programs  and 
organizations  that  can  help  to  address 
the  technology-related  needs  of  parents 
and  families  of  children  with 
disabilities. 

(c)  Providing  information  and  support 
to  the  network.  The  Center  must 
develop  and  carry  out  plans  for 
providing  network  members  with 
information  and  resources  that  will 
enable  them  to  better  meet  the  assistive 
technology  needs  of  the  parents  and 
families  with  whom  they  work.  The 
Center  must  develop  and  carry  out  plans 
for  fostering  communication  and 
collaboration  with  and  among  the 
programs  and  organizations  in  the 
network  to  better  meet  the  assistive 
technology  needs  of  the  parents  and 
families.  "The  Center  must  provide  for 
information  exchange  through  a 
newsletter. 

(d)  Developing  strategic  responses  to 
direct  inquiries  from  parents  and 
families.  It  is  likely  that  the  Center  will 
receive  inquiries  about  assistive 
technology  directly  from  parents  and 
families  of  children  with  disabilities, 
even  though  it  is  not  intended  to 
provide  this  type  of  direct  assistance. 
The  Center  must  develop  a  plan  for 
referring  these  contacts  to  the 
appropriate  members  of  the  network, 
and  for  using  them  as  an  opportunity  for 
developing  the  capacity  of  projects  and 
organizations  to  respond  to  the  needs 
expressed. 

(e)  Collecting,  revising,  developing, 
and  disseminating  materials.  The  Center 
must  retrieve  the  resource  review 
database  and  materials  collected  by  the 
current  FCTD  contractor  and  establish  a 
searchable  online  database  to  continue 
making  these  reviews  available  to  the 
public.  The  Center  must  continue  to 
update  and  expand  the  resource  review 
database  by  removing  outdated  ■ 
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materials  and  adding  new  materials. 
The  Center  must,  to  the  maximum 
extent  possible,  include  high  quality 
resources  that  are  available  free  of 
charge  and  downloadable  from  the 
Internet.  The  Center  must  focus  on 
materials  that  are  useful  in  meeting  the 
assistive  technology  needs  of  parents 
and  families,  and  must  avoid,  to  the 
maximum  extent  possible,  duplicating 
the  functions  of  other  online  resources 
such  ^  assitivetech.net  and 
abledata.com. 

(f)  Participating  in  meetings, 
conferences,  and  events.  The  Center 
must  participate  in  meetings, 
conferences,  and  other  events  to 
improve  the  capacity  of  other  projects 
and  organizations  to  meet  assistive 
technology  needs  of  parents  and 
families.  The  Center's  participation  may 
include,  but  is  not  limited  to,  delivering 
presentations,  exhibiting  and 
demonstrating  materials,  conducting 
discussions,  and  participating  in  work 
groups. 

(g)  Maintaining  an  accessible  Web 
site.  The  Center  must  maintain  an 
accessible  site  on  the  Web  with 
information  about  the  Center,  the 
searchable  resource  review  database, 
topical  online  discussions,  links  to  other 
relevant  sites,  newsletters,  and  other 
resources. 

(h)  Conducting  evaluations.  The 
Center  must  conduct  evaluations  of  its 
activities  to  determine  if  it  is  meeting 
needs  effectively  and  efficiently.  The 
Center  must  report  its  evaluation 
findings  annually  to  the  Federal  project 
officer. 

(i)  Maintaining  communication  with 
the  Federal  project  officer.  The  Center 
must  conduct  monthly  phone 
conversations  with  the  Federal  project 
officer  and  must  maintain  e-mail 
communication  as  needed.  The  Center 
must  submit  annual  performance 
reports  and  provide  additional  written 
materials  as  needed  for  the  Federal 
project  officer  to  monitor  the  Center's 
work. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a),  and  in  addition— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary'  which  review  will  be 
conducted  during  the  last  half  of  the 
project's  second  year  in  Washington, 
DC.  Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b).The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 


negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 
"  (c)  Evidence  of  the  degree  to  which 
the  Center's  activities  have  contributed 
to  a  changed  practice  and  improved 
student  outcomes. 

Absolute  Priority  2 — Television  Access 
(84.327J) 

This  priority  supports  cooperative 
agreements  to  provide  (1)  Captioning  of 
local  news  and  public  information 
television  programs,  and  (2)  captioning, 
description,  or  captioning  and 
description  of  children's  television 
programs.  Only  programs  not  previously 
captioned  are  eligible  for  funds  for 
captioning  under  this  activity.  In 
awarding  funds  the  Secretary'  will 
consider  the  extent  to  which, the 
applicant  or  a  third  party  shares  in  the 
cost  of  the  project.  Program  hours  or  the 
costs  of  captioning  associated  with 
those  programs  that  are  funded  by 
promotional  billboards  will  not  be 
considered  as  an  in-kind  cost,  or  a 
private  sector  match,  for  Federal  funds. 

A  project  must  do  the  following: 

(a)  Include  criteria  for  selecting 
programs  that  take  into  account  the 
preference  of  educators,  students,  and 
parents;  the  diversity  of  the  type  of 
programming  available;  and  the 
contribution  of  the  programming  to  the 
general  educational  experience  of 
students  who  have  disabilities  in  the 
areas  of  vision  or  hearing. 

(b)  Identify  and  support  a  consumer 
advisory  group,  including  parents  and 
educators,  that  would  meet  at  least 
annually. 

(c)  Use  the  expertise  of  this  consumer 
advisory  group  to  certify  that  each 
program  captioned  or  described  with 
project  funds  is  educational,  news,  or 
informational  programming. 

(d)  Identify'  the  extent  to  which  the 
programming  is  widely  available. 

(e)  Identify  the  total  number  of 
program  hours  the  project  will  make 
accessible  and  the  cost  per  hour  for 
description  or  captioning  or  both. 

(f)  For  each  program  to  be  described 
or  captioned  or  both,  identify  the  source 
of  any  private  or  other  public  support, 
and  the  projected  dollar  amount  of  that 
support,  if  any. 

(g)  Demonstrate  the  willingness  of 
program  providers  or  owners  of 
programs  to  permit  and  facilitate  the 
description  or  captioning  or  both  of 
their  programs. 

(h)  Provide  assurances  from  program 
providers  or  owners  of  programs  stating 
that  programs  made  accessible  under 
this  project  will  air,  and  will  continue 
to  air,  with  descriptions  or  captions  or 
both. 


(i)  Implement  procedures  for 
monitoring  the  extent  to  which  full 
accessibility  is  provided,  and  use  this 
information  to  make  refinements  in 
project  operations. 

(j)  Identify  the  anticipated  shelf-life 
and  range  of  distribution  of  the 
captioned  or  described  programs  that  is 
possible  without  further  costs  to  the 
project  beyond  the  initial  captioning 
costs. 

An  application  may  address  only  one 
type  of  the  following  programs — 

(1)  Local  News  and  Public 
Information  Programs.  The  Secretary 
intends  to  fund  projects  that  will 
increase  the  capacity  of  the  television 
captioning  industry  to  respond  to 
demands  for  accurate  real-time 
captioning.  To  be  funded  a  project  must 
caption  local  news  and  public 
information  programs  using  the  real- 
time stenographic  method  preferred  by 
consumers  who  are  deaf  or  hard  of 
hearing. 

(2)  Accessible  Children's  Television 
Programs.  The  Secretary  intends  to  fund 
projects  that  will  describe  and  caption 
widely  available  educational,  news,  and 
informational  programs  for  children 
shown  on  broadcast,  satellite,  or  cable 
systems. 

Competitive  Preference  Priority 

Within  the  Local  News  and  Public 
Information  Programs  segment  of  this 
absolute  priority,  we  award  under  34 
CFR  75.105(c)(2')(i)  an  additional  20 
points  to  an  application  from  an 
applicant  that — 

(a)  During  fiscal  "year  2002,  was  not  a 
grantee  or  a  subcontractor  of  a  grantee 
under  the  Technology  and  Media       ' 
Services  for  Individuals  with 
Disabilities  program;  and 

(b)  Won't  use  a  subcontractor  who 
was  a  grantee  or  a  subcontractor  of  a 
grantee  under  this  program  during  fiscal 
year  2002. 

Thus,  an  applicant  meeting  this 
competitive  preference  could  receive  a 
maximum  possible  score  of  120  points. 

Fiscal  Informatiori 

Under  this  priority,  we  intend  to 
make  one  or  more  awards  in  each  of  the 
two  areas  of  activity  identified. 

Absolute  Priority  3 — Center  on 
Technology  and  Standards-Based 
Reform  for  Students  With  Disabilities 
(84.327R) 

Standards-based  reform  is  premised 
on  a  "theory  of  action"  in  which 
standards,  assessments,  and 
accountability  lead  to  improved 
curriculum  and  clear  expectations  for 
students  and  schools,  which  in  turn 
lead  to  professional  development  and 
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instruction,  ani  1  technology-based 
systems  for  ma  laging  and  analyzing 
information.  TI  le  Center's  work  must 
address  a  range  of  the  conditions 
necessary  for  si  andards-based  reform  to 
benefit  student ;  with  disabilities  as 
presented  in  thj  Background  section  of 
this  priority,  as  well  as  other  important 
conditions  that  become  apparent  during 
the  course  of  th  e  project. 

The  Center's  activities  must  include, 
but  are  not  limi  led  to: 

(a)  Conductii  g  research  syntheses  and 
needs  assessmt  nts.  The  Center  must 
conduct  needs  issessments  through 
such  means  as  ;  itakeholder  focus  groups 
that  include  pa  ents,  individuals  with 
disabilities,  anc  others;  analyze  current 
State  efforts  ani  1  currently  available 
products  and  a  )proaches;  and 
synthesize  rese  irch  relevant  to  the  use 
of  technology  ti  i  increase  the  benefits  of 


standards-based  reform  for  students 
with  disabilities.  The  products  of  these 
activities  must  be  disseminated  by 
means  of  the  Web  site  discussed  in 
paragraph  (f)  of  this  section. 

(b)  Developing  and  implementing  a 
strategic  plan.  Based  on  its  needs 
assessments,  analyses  of  State  efforts, 
and  research  syntheses,  the  Center  must 
develop  a  strategic  plan  that  integrates 
its  activities  in  research,  research 
synthesis,  information  collection, 
dissemination,  and  assistance  to  States. 
The  goal  of  the  strategic  plan  is  to 
ensure  that  the  Center's  efforts  are 
coherent,  targeted  at  high-priority 
needs,  and  likely  to  have  widespread 
positive  effects.  The  Center  must  submit 
the  strategic  plan  for  approval  by  the 
Office  of  Special  Education  Programs 
(OSEP),  and  must  revise  the  plan  as 
instructed. 

(c)  Developing  and  evaluating 
approaches  for  using  technology  in 
standards-based  reform.  In 
collaboration  with  State  and  local 
educational  agencies  and  other 
stakeholders,  the  Center  must  develop, 
implement,  and  evaluate  approaches  for 
using  technology  to  increase  the  benefits 
of  standards-based  reform  for  students 
with  disabilities.  These  approaches 
must  be  implemented  in  the  context  of 
ongoing  State  or  local  efforts  related  to 
standards-based  reform.  Specific 
approaches  may  address  specific  topics, 
but  overall  the  Center's  activities  must 
address  a  range  of  the  conditions 
presented  in  the  first  paragraph  of  the 
Background  section  above.  Outcome 
measures  must  include  the  performance 
of  students  with  disabilities  on 
standards-based  assessments. 

(d)  Providing  collaborative  assistance 
to  States.  In  collaboration  with  other 
projects  and  organizations,  the  Center 
must  provide  assistance  to  States  on  the 
use  of  technology  to  maximize  the 
benefits  of  standards-based  reform  for 
students  with  disabilities.  This 
assistance  must  be  designed  to  help  as 
many  States  as  possible,  and  may  be 
provided  in  the  context  of  national  or 
regional  conferences,  professional 
meetings,  internet-based  assistance,  or 
similar  approaches. 

(e)  Coordinating  with  relevant  Federal 
projects.  The  Center  must  share 
information  and  coordinate  plans  with 
other  relevant  federally  funded  projects. 
These  projects  may  include,  but  are  not 
limited  to,  the  National  Center  on 
Educational  Outcomes  (NCEO),  the 
National  Center  on  Technology 
Innovation  (NCTI),  the  National  Center 
for  Research  on  Evaluation,  Standards, 
and  Student  Testing  (CRESST),  National 
Center  on  Accessing  the  General 
Curriculum  (NCAC),  and  the 


Technology-Based  Assessment  (TBA) 
project  sponsored  by  the  National 
Center  for  Education  Statistics. 

(f)  Maintaining  a  Web  site.  The  Center 
must  maintain  a  Web  site  for  the 
purpose  of  disseminating  information 
products  and  maintaining 
communication  with  and  among 
interested  parties. 

(g)  Conducting  evaluations.  The 
Center  must  conduct  evaluations  of  its 
specific  activities  and  of  the  overall 
impact  of  its  work.  The  Center  must 
report  its  evaluation  findings  annually 
to  the  Federal  project  officer. 

(h)  Convening  an  advisory  committee. 
The  Center  must:  (1)  form  an  advisory 
committee  that  represents  researchers, 
policymakers.  State  and  local 
educational  personnel,  developers  and 
vendors,  individuals  with  disabilities, 
and  other  relevant  perspectives;  and  (2) 
convene  the  advisory  committee 
annually  in  the  Washington,  DC  area  to 
review  the  Center's  work  and  suggest 
future  research  and  dissemination 
activities. 

(i)  Maintaining  communication  with 
the  Federal  project  officer.  The  Center 
must  conduct  monthly  phone 
conversations  with  the  Federal  project 
officer  and  must  maintain  e-mail 
communication  as  needed.  The  Center 
must  submit  annual  performance 
reports  and  provide  additional  written 
materials  as  needed  for  the  Federal 
project  officer  to  monitor  the  Center's 
work. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirements 
of  34  CFR  75.253(a)  for  continuation 
awards. 

The  Secretary  will  also  consider  the 
following: 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary.  The  team  will  conduct  its 
review  in  Washington,  DC  during  the 
last  half  of  the  project's  second  year.  A 
project  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  project;  and 

(c)  The  degree  to  which  the  project  is 
making  a  positive  contribution — and  its 
strategies  are  demonstrating  the 
potential  for  disseminating  significant 
knowledge  to  State  and  local 
constituencies — to  using  technology  to 
maximize  the  benefits  of  standards- 
based  reform  for  students  with 
disabilities. 
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Individuals  With  Disabilities  Education  Act  Application  Notice  for  Fiscal  Year  2003 

CFDA  number  and 

Applications 

Application 

.  Deadline  for 

Estimated 

Maximum 

Page 
limit 

Estimated 

name 

available 

deadline  date 

intergovern- 

available 

award 

Project  period 

numt>er  of 

mental  review 

funds 

(per  year)* 

awards 

84.324D  Research  Val- 

07/28/03 

08/27/03 

09/29/03 

$615,000 

$205,000 

Up  to  60  mos  

50 

3 

idation  and  Imple- 

mentation Projects 

for  Children  who  are 

-- 

Deaf-Blind. 

84.324L  Center  on  Out- 

07/28/03 

08/27/03 

09/29/03 

700,000 

700,000 

Up  to  60  mos  

70 

1 

comes  for  Infants, 

Toddlers,  and  Pre- 

schoolers with  Dis- 

. 

abilities. 

84.326Q  National  Drop- 

07/28/03 

08/27/03 

09/29/03 

700,000 

700,000 

Up  to  60  mos  

70 

1 

out  Prevention  Cen- 

ter for  Students  with 

-. 

Disabilities. 

84.326S  Center  on 

07/28/03 

08/27/03 

09/29/03 

1,700,000 

1,700,000 

Up  to  60  mos  

70 

1 

Positive  Behavioral 

Interventions  and 

, 

Supports. 

' 

* 

84.327F  Family  Center 

07/28/03 

08/27/03 

09/29/03 

600,000 

600,000 

Up  to  60  mos  

70 

1 

on  Technology  and 

Disability. 

84.327J  Television  Ac- 

07/28/03 

08/27/03 

09/29/03 

330,000 

Up  to  36  mos  

50 

cess. 
—Local  News  and  Pub- 

110,000 

3 

lic  Information  Pro- 

• 

grams. 

—Accessible  Children's 

800,000 

200,000 

4 

Television  Programs. 

» 

84.327R  Center  on 

07/28/03 

08/27/03 

09/29/03 

600,000 

600,000 

Up  to  60  mos  

70 

1 

Technology  and 

Standards-Based  Re- 

V 

form  for  Students 

^ 

with  Disabilities. 

*We  will  reject  any  application  that  proposes  a  budget  exceeding  the  maximum  award  for  a  single  budget  penod  of  12  months 
Note:  The  Department  of  Education  is  not  bound  by  any  estimates  in  this  notice. 


For  Applications  Contact 

If  you  want  an  application  for  any 
competition  in  this  notice,  contact 
Education  Publications  Center  (ED 
Pubs),  P.O.  Box  1398,  Jessup,  Maryland 
20794-1398.  Telephone  (toll  free):  1- 
877-4ED-Pubs  (1-877-^33-7827).  FAX: 
301—470-1244.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (toll  free)  1-877-576- 
7734. 

You  may  also  contact  Ed  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  the  competition 
by  the  appropriate  CFDA  number. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  want  an  additional  information 
about  any  competition  in  this  notice, 
contact  the  Grants  and  Contracts 
Services  Team,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3317,  Switzer  Building, 
Washington,  DC  20202-2550. 
Telephone:  (202)  205-8207. 


If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  Grants  and  Contracts 
Services  Team  under  FOR  FURTHER 
INFORMATION  CONTACT.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Intergovernmental  Review 

All  programs  in  this  notice  (except  for 
the  Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program)  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
One  of  the  objectives  of  the  Executive 
Order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 


assistance.  This  document  provides 
early  notification  of  our  specific  plans 
and  actions  for  these  programs. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  http://wvirw.ed.gov/ 
legislation/FedRegister.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  free  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1405, 1461, 
1471.  1472,  1485.  and  1487. 
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Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  general  selection 
criteria  in  34  CFR  75.209  and  75.210  of 
EDGAR.  The  selection  criteria  to  be 
used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

Priority 

Background 

The  ED  Appropriations  Act  includes 
$993,500  in  the  Rehabilitation  Services 
and  Disability  Research  account  for 
activities  to  improve  the  quality  of 
applied  orthotic  and  prosthetic  research 
and  to  help  meet  the  demand  for 
provider  services.  In  addition,  the 
accompanying  conference  report  states 
that  the  conferees  intend  that  these 
funds  be  used  to  support  an  orthotics 
and  prosthetics  awareness  campaign, 
consisting  of  an  educational  outreach 
initiative  designed  to  recruit  and  retain 
professionals  and  a  series  of  consensus 
conferences  to  develop  best  practices  in 
the  field.  The  Senate  Committee's  report 
accompanying  the  Senate  bill  states  that 
the  Committee  expects  the  Department 
to  award  the  funding  included  in  the 
bill  for  this  purpose  through  a  grant 
competition. 

Absolute  Priority 

This  competition  focuses  on  projects 
designed  to  meet  a  priority  that  the 
Rehabilitation  Services  Administration 
(RSA)  has  chosen  from  allowable 
activities  specified  in  the  program 
statute  {see  34  CFR  75.105(b)(2)(v)  and 
section  303(b)(4)(E)  of  the  Rehabilitation 
Act  of  1973,  as  amended,  (29  U.S.C. 
773(b)).  For  FY  2003  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

Projects  must  improve  the  quality  of 
applied  orthotic  and  prosthetic  research 
and  assist  in  meeting  the  increasing 
demand  for  provider  services. 

To  meet  the  absolute  priority 
requirements  for  special  demonstration 
projects,  the  application  must  explain — 

(1)  How  the  project  will  improve  the 
quality  of  applied  orthotic  and 
prosthetic  research,  especially  research 
relating  to  the  development  of  clinical 
standards  of  practice  or  care; 

(2)  How  the  project  will  help  move 
research  knowledge  into  practice; 


(3)  How  the  project  will  help  to  meet 
the  increasing  demand  for  provider 
services; 

(4)  How  the  project  will  support  an 
orthotics  and  prosthetics  awareness 
campaign  consisting  of  an  educational 
outreach  initiative  designed  to  recruit 
and  retain  professionals;  and 

(5)  How  the  project  plans  to  provide 
a  series  of  consensus  conferences  to 
develop  and  disseminate  best  practices 
in  the  field  to  be  used  by  both  training 
programs  and  practitioners. 

For  applications  contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free);  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpuhs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.235R. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Services 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Libby,  U.S.  Department  of 
Education,  400  Mar}'land  Avenue,  SW.. 
room  3320,  Switzer  Building, ; 
Washington,  DC  20202-2650. 
Telephone:  (202)  205-5392;  or  Theresa 
DeVaughn,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3316,  Switzer  Building, 
Washington,  DC  20202-2650. 
Telephone:  (202)  205-5392.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  in  the  preceding  paragraph. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/ FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  the  PDF,  call  the  U.S.  Goverimient 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  773(b). 
Dated:  July  23,  2003. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  Rehabilitative  Services. 
|FR  Doc.  03-19084  Filed  7-25-03:  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fusion  Energy 
Sciences  Advisory  Committee; 
Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisor)'  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  section  102-3.65, 
and  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Fusion  Energy 
Sciences  Advisory  Committee  has  been 
renewed  for  a  two-year  period  beginning 
November  2003.  The  Committee  will 
provide  advice  to  the  Director,  Office  of 
Science,  on  long-range  plans,  priorities, 
and  strategies  for  demonstrating  the 
scientific  and  technological  feasibility  of 
fusion  energy. 

The  Secretary  has  determined  that  the 
renewal  of  the  Fusion  Energy  Sciences 
Advisory  Committee  is  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  cormection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  implementing 
regulations. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 


from  Ms.  Rachel  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington,  DC  on  July  18,  2003. 
)ames  N.  Solit, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-19093  Filed  7-25-03;  8:45  am] 

BILLING  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Interim  Management  of  Nuclear 
Materials;  Savannah  River  Site  Waste 
Management 

AGENCY:  Department  of  Energy. 
ACTION:  Amended  record  of  decision. 

summary:  In  1995  the  Department  of 
Energy  (DOE)  prepared  an 
environmental  impact  statement  (EIS) 
for  the  stabilization,  processing,  and 
safe  storage  of  nuclear  materials  at  the 
Savannah  River  Site  (SRS)  entitled 
Interim  Management  of  Nuclear 
Materials  (IMNM  EIS).  The  IMNM  EIS 
analyzed  several  alternate  methods  of 
stabilizing,  processing,  or  storing 
various  types  of  nuclear  materials.  None 
of  those  alternatives  envisioned 
disposing  of  any  of  the  materials 
directly  as  waste.  Based  on  the  analysis 
in  the  IMNM  EIS,  DOE  issued  a  series 
of  records  of  decision  (RODs)  selecting 
a  storage,  stabilization,  and/or 
processing  strategy  for  each  type  of 
material,  and  DOE  continues  to  carry 
out  those  actions. 

In  1995  DOE  also  prepared  an  EIS  for 
the  treatment,  storage  and  disposal  of 
waste  at  SRS  entitled  Savannah  River 
Site  Waste  Management  Environmental 
Impact  Statement  (SRS  WM  EIS).  The 
SRS  WM  EIS  analyzed  the  management 
of  SRS  waste  by  general  category,  i.e., 
hazardous  waste,  mixed  waste 
(radioactive  and  hazardous),  low  level 
waste  (LLW),  transuranic  waste  (TRUW) 
and  high  level  waste  (HLW). 

In  this  amended  ROD,  DOE  is 
announcing  that  it  has  decided  to 
dispose  of  as  waste,  pursuant  to  the  SRS 
WM  EIS,  the  majority  of  one  type  and 
a  small  portion  of  a  second  type  of 
nuclear  materials  analyzed  in  the  IMNM 
EIS.  The  materials  will  only  be  disposed 
of  once  it  has  been  established  that  they 
meet  the  applicable  waste  criteria.  This 
action  will  be  taken  in  lieu  of  the  earlier 
stabilization  and  processing  decisions 
made  for  these  materials.  Because 
stabilization  and  processing  activities 
result  in  the  generation  of  additional 
waste,  this  decision  will  decrease  by 
about  1,145  cubic  meters  (1,500  cubic 
yards)  the  amount  of  LLW,  and  by  about 
120  cubic  meters  (160  cubic  yards)  the 
amount  of  TRUW,  to  be  managed  at  SRS 
as  compared  to  the  amounts  that  would 


have  been  generated  under  DOE's 
previous  decisions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  interim 
management  of  nuclear  materials  and 
radioactive  waste  management  at  the 
SRS,  or  to  receive  a  copy  of  the  IMNM 
or  SRS  WM  EIS's,  contact:  Andrew  R. 
Grainger,  NEPA  Compliance  Officer, 
U.S.  Department  of  Energy,  Savannah 
River  Operations  Office,  Building  730B, 
Room  2418,  Aiken,  South  Carolina 
29802.  (800)  881-7292,  Internet: 
drew.grainger@srs.gov. 

For  further  information  on  the  DOE 
NEPA  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-4600. 
or  leave  a  message  at  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

Programmatic  Basis  for  the  Revised    . 
Decision 

DOE's  clean-up  at  the  SRS  is  focused 
on  an  accelerated  risk-based  strategy. 
Under  this  strategy,  the  clean-up  will  be 
expedited  by  disposing  of  as  waste  all 
materials  that  are  suitable  for  direct 
disposal,  and  by  processing  in  the  SRS 
canyor  facilities  only  those  materials 
that  require  such  processing.  This 
strategy  will  also  allow  DOE  to  reduce 
costs. 

NEPA  Reviews  and  Decisions 

DOE  prepared  a  final  environmental 
impact  statement,  Interim  Management 
of  Nuclear  Materials  (IMNM  EIS)  (DOE/ 
EIS-0220,  October  1995),  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.], 
Council  on  Environmental  Quality 
regulations  implementing  NEPA  (40 
CFR  1500-15081.  and  DOE 
implementing  procedures  [10  CFR 
1021).  The  IMNM  EIS  grouped  the 
nuclear  materials  at  the  SRS  into  three 
categories:  Stable  (thousands  of  items  in 
nine  material  types),  Programmatic 
(three  material  types),  and  Candidates 
for  Stabilization  (seven  material  types). 
Some  of  the  "Programmatic"  and  all  of 
the  "Candidates  for  Stabilization" 
materials  could  have  presented 
environmental,  safety,  and  health 
vulnerabilities  in  their  then-current 
storage  condition. 

On  December  12,  1995,  DOE  issued  a 
ROD  and  Notice  of  Preferred 
Alternatives  (60  FR  65300)  on  the 
interim  management  of  several  types  of 
nuclear  materials  at  the  SRS.  DOE 
decided  to  stabilize  the  Candidates  for 
Stabilization  material  type  knov»m  as 
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"Plutonium  ai  id  Uranium  Stored  in 
Vaults"  by:  (1   Headng  or  repackaging 
the  material  ii  to  better  containers,  and 
(2)  dissolving  some  materials  in  the  SRS 
canyon  facilit  es  to  chemically  remove 
impurities  or  i  adioactive  decay 
products,  and  converting  the  resulting 
purified  solut  ons  to  a  metal,  an  oxide, 
or  a  glass  [i.e..  vitrification).  On 
February  21.  1996,  DOE  issued  a 
Supplemental  ROD  (61  FR  6633) 
announcing  it  i  decision  to  stabilize  the 
Candidates  foi  Stabilization  material 
type  known  a;  "Other  Aluminum-Clad 
Targets"  by  dissolving  them  in  acid  in 
the  SRS  canyc  n  facilities  and 
transferring  th  3  resulting  nuclear 
material  solut  on  to  the  high-level  waste 
(HLW)  tanks  f  )r  future  vitrification  in 
the  Defense  Waste  Processing  Facility. 

The  environ  mental  impacts  of 
disposing  of  1(  w-level  waste  (LLW),  and 
managing  tran  mranic  waste  (TRUW) 
pending  dispc  sal,  are  analyzed  in  the 
Savannah  Riv  t  Site  Waste  Management 
Environmenta  Impact  Statement  (SRS 
WM  EIS)  (DOl  /EIS-0217.  July  1995).' 
In  preparing  t]  le  SRS  VVM  EIS',  DOE 
recognized  th«  difficulty  in  trying  to 
comprehensiv  jly  identify  all  of  the 
wastes  that  w(  uld  require  treatment 
period.  Therefore,  in 
providing  exai  nples  of  different  waste 
types,  DOE  us  id  terms  such  as  "typical" 
to  clearly  indicate  that 
such  as  those  identified 
in  this  Amenc  ed  ROD.  could  also  be 
considered  foi  waste  treatment,  storage, 
and  disposal  a  s  long  as  those  other 
materials  met  he  definitions  of  the 
various  waste  :ategories  in  the  SRS  WM 
EIS 

Action  alter  latives  analyzed  in  the 
SRS  WM  EIS  i  icluded  three  waste 
treatment  con  igurations  (limited, 
moderate,  and  extensive),  all  of  which 

I  protect  human  health  and 
the  environme  nt,  meet  applicable 
storage  and  diiposal  requirements,  and 
use  reasonable  treatment,  storage,  and 
disposal  techr  ologies.  Each  of  these 


and  "includes 
other  material  i 


lei  el 


,  trans  ira 


'  Lx)W-level  radii 
thai  is  not  high- 
nuclear  hiel 
(as  defined  in  sei 
Act  of  1954.  as  a 
radioactive  materi  i 
radioactive  waste 
nanocuries (3700 
transuranic  isotopt: 
lives  greater  than 
radioactive  waste; 
Energy  has 
Administrator  of 
Agency,  does  not 
required  by  the 
regulations:  or  (3) 
Regulatory 
on  a  case-by-case 
Panel.  jDOEG 
Use  with  DOE'S 
Manual) 


;  determ  ined 


t  lel 


r  Comra  ssion 
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lactive  waste  is  radioactive  waste 
radioactive  waste,  spent 
nic  waste,  byproduct  material 
3n  1  le.(2)  of  the  Atomic  Energy 
nded).  or  naturally  occurring 
I.  Transuranic  waste  is 
lontaining  more  than  100 
I  ecquerels]  of  alpha-emitting 

s  per  gram  of  waste,  with  half- 
;  0  years,  except  for:  (1)  High-level 
12)  Waste  that  the  Secretary  of 
.  with  the  concurrence  of  the 
Environmental  Protection 
eed  the  degree  of  isolation 
40ICFR  Part  191  disposal 
(Vaste  that  the  Nuclear 

has  approved  for  disposal 
sis  in  accordance  with  10  CFR 
1-1.  Implementation  Guide  for 
Radioactive  Waste  Management 


treatment  configurations  was  analyzed 
in  the  context  of  multiple  waste  volume 
scenarios  (expected,  minimum,  and 
maximum)  which  included  projections 
of  waste  volumes  the  SRS  would  need 
to  manage  over  a  30-year  planning 
period  (1995  through  2024).  In  a 
September  22,  1995,  ROD  (60  FR 
55249),  DOE  selected  the  moderate 
treatment  configuration  for  its  waste 
management  system.  On  June  28,  2001, 
DOE  issued  an  Amended  ROD  (66  FR 
34431)  announcing  its  decision  to  add 
offsite  disposal  of  certain  SRS  waste  as/ 
a  management  method,  consistent  with 
DOE  policy. 

Other  Aluminum-Clad  Targets 

The  Other  Aluminum-Clad  Targets 
material  type  includes  771  cobalt-60 
and  1  (one)  thulium-170  "slugs"  ^  as 
well  as  approximately  150  slugs  and 
assemblies  of  other  materials  (e.g., 
thorium,  uranium,  and  plutonium). 

DOE  has  determined  that  cobalt-60 
and  thulium-170  slugs,  and  potentially 
the  remaining  materials  in  the  Other 
Aluminum-Clad  Targets  material  type, 
may  be  disposed  of  as  LLW  without 
additional  processing.  One  form  of  the 
Other  Aiuminum-Clad  Targets, 
plutonium-242  flux  monitor  pins,  may 
require  disposal  as  TRUW  rather  than  as 
LLW.  In  order  to  qualify  for  direct 
disposal  the  materials  must  meet  the 
definition  of  LLW  or  TRUW, '  whichever 
is  applicable,  and  meet  the  waste 
acceptance  criteria  of  the  receiving, 
treatment,  storage,  or  disposal  facility. 

Disposing  of  the  cobalt-60  and 
thulium-170  slugs,  and  the  qualifying 
remaining  Other  Aluminum-Clad 
Targets  material  type,  as  LLW  would 
generate  only  about  five  cubic  meters  of 
LLW,  as  compared  to  approximately 
1,150  cubic  meters  of  LLW  estimated  for 
the  processing  stabilization  alternative 
previously  selected  for  this  material 
type.-*  This  is  a  net  reduction  of 
approximately  1,145  cubic  meters  of 
LLW  generation.  These  materials  are 
currently  stored  in  the  L-Area 
Disassembly  Basin,  the  Receiving  Basin 


-  A  "slug  "  is  generally  a  short  cylinder, 
approximately  12-18  inches  long  by  three  to  four 
inches  in  diameter,  of  fuel,  target,  or  barrier 
material  in  the  form  of  pellets,  pins,  or  solid  metal 
that  is  assembled  with  other  slugs  in  a  tube  for 
insertion  in  a  nuclear  reactor  as  a  single  rod  or 
combined  with  others  to  form  an  assembly. 

1  DOE  Guide  435.1-1 ,  Chapters  111  and  IV,  July  9, 
1999. 

••  Table  2-1 1  of  the  IMNM  EIS  indicates  that  2,300 
cubic  meters  of  LLW  could  result  from  the 
stabilization  processing  of  the  entire  Other 
Aluminum-Clad  Targets  material  type.  Some  of  this 
material  type  has  already  been  processed.  DOE 
estimates  the  remaining  Other  Aluminum-Clad 
Targets  that  are  the  subject  of  this  Amended  ROD 
represent  approximately  50  percent  of  this  material 
type  analyzed  in  the  IMNM  EIS. 


for  Offsite  Fuels,  and  the  Savannah 
River  Technology  Center.  The  materials 
in  this  category  that  are  determined  to 
qualify  for  direct  disposal  as  LLW  will 
be  buried  in  a  shielded  container  or 
containers  at  the  SRS  or  at  an  offsite 
facility  to  ensure  that  radiation  exposure 
is  kept  as  low  as  reasonably  achievable. 

Plutonium  and  Uranium  Stored  in 
Vaults 

Similarly,  DOE  has  determined  that 
some  of  the  Plutoniiim  and  Uranium 
Stored  in  Vaults  material  type  may  be 
disposed  of  as  TRUW  without  further 
processing.  DOE  has  already 
characterized  and  stabilized  about  90 
percent  of  the  approximately  3,000 
containers  of  the  Plutonium  and 
Uranium  Stored  in  Vaults  material  type. 
Characterization  and  stabilization  of  the 
remaining  containers  is  scheduled  to  be 
complete  by  the  end  of  Fiscal  Year  2005. 
During  characterization,  DOE  will 
determine  which  of  the  remaining 
approximately  300  containers  can  be 
directly  disposed  of  as  TRUW.  Adding 
TRUW  disposal  as  a  management  option 
does  not  change  the  characterization 
process.  Disposing  of  this  small  portion 
of  Plutonium  and  Uranium  Stored  in 
Vaults  as  TRUW  could  result  in  the 
generation  of  about  eight  cubic  meters  of 
TRUW,  compared  with  approximately 
130  cubic  meters  of  TRUW  estimated  for 
processing  this  material  as  described  in 
the  IMNM  EIS.-^  If  the  plutonium-242 
flux  monitor  pins  discussed  in  the 
preceding  section  are  disposed  of  as 
TRUW  rather  than  as  LLW,  less  than 
two  additional  cubic  meters  of  TRUW 
would  require  management  at  the  SRS, 
resulting  in  the  generation  of  less  than 
ten  cubic  meters  of  TRUW  from  this 
decision.  This  is  a  net  reduction  of 
approximately  120  cubic  meters  of 
TRUW  generation  below  the  amount 
ehvisioned  under  previous  RODs.  In 
each  case,  the  material  to  be  directly 
disposed  of  must  meet  the  TRUW 
definition  and  meet  the  applicable 
acceptance  criteria  for  packaging, 
storage  and  disposal  as  TRUW.  If  any 
material  cannot  meet  the  applicable 
waste  acceptance  criteria,  that  material 
will  be  stabilized  as  described  in 
previous  RODs. 

Potential  Environmental  Impacts 

The  IMNM  EIS  analyzed  the  potential 
impacts  of  a  range  of  alternatives  for 
managing  all  SRS  nuclear  materials. 


5  Table  2-S  of  the  IMNM  EIS  indicates  that  1.300 
cubic  meters  of  TRUW  could  result  from  the 
stabilization  processing  of  the  entire  Plutonium  and 
Uranium  Stored  in  Vaults  material  type.  DOE 
estimates  that  processing  the  remaining  ten  percent 
of  these  materials  would  have  a  potential  of 
generating  only  ten  percent  of  this  amount. 
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Summaries  of  potential  impacts  from 
the  alternatives,  including  the  resulting 
generation  of  LLW  and  TRUW,  are 
presented  in  the  IMNM  EIS,  Table  2-2 
through  Table  2-12  (pp.  2-48  through 
2-58).  As  described  below,  the  direct 
disposal  of  the  materials  discussed 
herein  as  waste  could  reduce  the 
impacts  slightly. 

The  impacts  caused  by  the  disposition 
of  cobalt-60  and  thulium-1.70  slugs,  and 
the  remaining  materials  in  the  Other 
Aluminum-Clad  Targets  material 
category,  as  LLW  would  be  within  those 
described  in  Table  2-15  of  the  SRS  WM 
EIS,  and  remain  consistent  with  the 
moderate  treatment  alternative  selected 
by  DOE  in  the  October  30,  1995,  ROD 
(60  FR  55249).  The  1,145  cubic  meter 
reduction  forecast  from  this  decision  is 
a  very  small  fraction  of  both  the  LLW 
volume  forecast  in  the  SRS  WM  EIS 
(approximately  475,000  cubic  meters) 
and  the  current  SRS  forecast 
(approximately  300,000  cubic  meters) 
resulting  from  program  changes,  waste 
minimization,  and  volume  reduction 
activities.  Any  material  disposed  of  as 
LLW  must  meet  the  definition  of  LLW 
and  the  disposal  facility's  waste 
acceptance  criteria. 

Some  of  the  Plutonium  and  Uranium 
Stored  in  Vaults  materials,  and 
potentially  the  plutonium-242  flux 
monitor  pins  in  the  Other  Aluminum- 
Clad  Targets  material  type,  may  be 
determined  to  be  TRUW.  If  so,  they 
would  represent  a  small  fraction  of  the 
TRUW  generated  and  stored  at  the  SRS, 
and  the  potential  impacts  would  not 
exceed  those  described  for  TRUW 
treatment  and  storage  in  Table  2-17  of 
the  SRS  WM  EIS.  TRUW  would  be 
stored  at  the  SRS  pending  shipment  to 
DOE's  Waste  Isolation  Pilot  Plant  near 
Carlsbad,  New  Mexico,  for  disposal. 
SRS  has  the  capacity  to  store  34,400 
cubic  meters  of  TRUW  and  has  a  TRUW 
inventory  of  approximately  11,000  cubic 
meters.  The  Waste  Isolation  Pilot  Plant 
Disposal  Phase  Supplemental  EIS  (DOE/ 
EIS-0026-FS2)  evaluated  the 
transportation  and  disposal  of  up  to 
23,000  cubic  meters  of  waste  originating 
from  the  SRS.  The  most  recent  estimate 
of  SRS-originated  TRUW,  which 
includes  TRUW  to  be  generated  from 
the  Mixed  Oxide  Fuel  Fabrication 
Facility,  is  21,155  cubic  meters. 
Therefore,  the  esdmated  120  cubic 
meter  reduction  that  could  result  from 
implementation  of  this  decision  is  a 
small  fraction  of  both  the  SRS  storage 
capacity  and  the  analyzed  WIPP 
disposal  capacity. 

Decision 

DOE  is  amending  the  December  12, 
1995,  ROD  and  the  February  21,  1996, 


ROD  by  canceling,  in  part,  the 
processing  alternative  selected  for  the 
Plutonium  and  Uranium  Stored  in 
Vaults  material  type  and  the  Other 
Aluminum-Clad  Targets  material  type. 
DOE  instead  will  dispose  of,  as  TRUW, 
that  portion  of  the  remaining  Plutonium 
and  Uranium  Stored  in  Vaults,  and 
possibly  the  plutonium-242  fliLX 
monitor  pins  in  the  Other  Aluminum- 
Clad  Target  material  type,  which  meets 
the  criteria  set  forth  below  for  TRUW. 
DOE  also  will  dispose  of,  as  LLW,  the 
cobalt-60  and  thulium-170  slugs,  and 
any  of  the  remaining  Other  Aluminum- 
Clad  Target  materials  that  meet  the 
criteria  set  forth  below  for  LLW.  This 
LLW  will  be  disposed  of  at  the  SRS,  or 
at  an  offsite  facility,  along  with  other 
SRS  LLW  as  discussed  in  the  September 
22,  1995,  and  June  28,  2001,  RODs  for 
the  SRS  WM  EIS. 

Any  material  disposed  of  as  LLW  or 
TRUW  must  meet  the  definition  of  the 
relevant  waste  type  Mnder  DOE  Guide 
435.1-1,  which  provides  guidance  for 
implementation  of  DOE  Order  435.1. 
Radioactive  Waste  Management.  In 
addition,  disposal  of  any  materials 
would  be  contingent  upon  a 
demonstration  that  they  meet  the 
appropriate  treatment,  storage,  or 
disposal  facility  waste  acceptance 
criteria.  The  environmental  impacts  of 
treatment,  storage,  and  disposal  of  LLW 
and  TRUW  at  the  SRS  are  analyzed  in 
die  SRS  WM  EIS  (DOE/EIS-0217.  July 
1995). 

Adding  disposal  as  LLW  or  TRUW  to 
the  management  methods  available  for 
Other  Aluminum-Clad  Targets  and 
Plutonium  and  Uranium  Stored  in 
Vaults  will  allow  DOE  to  optimize  the 
use  of  the  SRS  canyon  facilities  to 
process  higher  priority  materials. 
Additionally,  implementing  this 
additional  management  method  for 
qualifying  plutonium  materials  will 
reduce  the  amount  of  plutonium  that 
would  otherwise  need  to  be  processed 
to  meet  the  plutonium  storage  standard 
(DOE-STD-3013),  reduce  vault  storage 
space  requirements  for  plutonium  and 
the  associated  storage  containers,  and 
lower  vault  surveillance  and 
maintenance  costs.  There  is  no 
programmatic  need  for  the  materials 
covered  by  this  decision. 

Issued  in  Washington,  DC.  July  17,  2003. 
Jessie  Hill  Roberson. 

Assistant  Secretary  for  Environmental 

Management, 

[FR  Doc.  03-19094  Filed  7-25-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Requirement  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

July  22,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility',  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  August  27,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Kim  A.  Johnson,  Office  of  Management 
and  Budget.  Room  10236  NEOB, 
Washington,  DC  20503,  (202)  395-7232, 
or  via  fax  at  202-395-5167  or  via 
Internet  at 

Kim_A.Johnson@omb.eop.gov,  and 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Judith  B. 
Herman  at  202^18-0214  or  via  Internet 
at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
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Uses:  The  Wireless 

ions  Bureau  takes  steps 
ore  uniform  reporting  of 

911  (E911) 
in  order  to  foster  greater 
and  collaboration  among 
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E911  deployment 
)rts  required  by  the 
The  next  quarterly  report 
m  August  1,2003^  This 
,as  announced  in  a  Public 
[une  6.  2003.  DA03-1902. 


IQ 
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Formations  of.  Acquisitions  by,  and 
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The 
have  applied 
pursuant  to 
Act  of  1956 
(BHC  Act), 
225).  and  all 
and  regulatio  ns 
holdmg  company 
assets  or  the 
the  power  to 
bank  holding 
banks  and  nc  nbank 
owned  by  th( 
including  the 

The  a 
as  other  related 


listed  in  this  notice 
to  the  Board  for  approval. 

Bank  Holding  Company 
2  U.S.C.  1841  efseq.) 
gulation  Y(12CFRPart 
3ther  applicable  statutes 

to  become  a  bank 

y  and/or  to  acquire  the 
)wnership  of,  control  of,  or 
vote  shares  of  a  bank  or 
company  and  all  of  the 

ing  companies 
bank  holding  company, 
companies  listed  below, 
tions  listed  below,  as  well 

filings  required  by  the 


Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  21, 
2003. 

A.  Federal  Reserve  Bank  of  St,  Louis 
(Randall  C.  Sumner,  Vict-  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Campbell  Hill  Bancsbares.  Inc., 
Campbell  Hill.  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
Southwest  Illinois  Bancsbares,  Inc., 
Coulterville.  Illinois,  and  thereby 
indirectly  acquire  voting  shares  of  The 
First  National  Bank  of  Coulterville, 
Coulterville,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  BCK  Financial  Covporation,  Tulsa, 
Oklahoma;  to  acquire  and  merge  with, 
BOKF  Merger  Corporation  Number' 
Eleven,  Tulsa,  Oklahoma.  100  percent  of 
the  voting  shares  of  Colorado  Funding 
Company.  Denver,  Colorado,  and 
thereby  indirectly  acquire  Colorado 
State  Bank  and  Trust.  Denver.  Colorado. 

Board  of  Govftrnnrs  of  Ihe  Federal  Reserve 
.System.  July  22.  2003. 

Robert  deV.  Frierson, 

Dt;puly  Seciftaiy  uf  the  Board. 

[FR  Dor.  03-19033  Filed  7-25-03:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  22, 
2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Shamrock  Bancsbares,  Inc., 
Employee  Stock  Ownership  Plar, 
Coalgate.  Oklahoma:  to  acquire  an 
additional  43.12  percent,  for  a  total  of 
68.46  percent,  of  the  voting  shares  of 
Shamrock  Bancsbares,  Inc.,  and  thereby 
indirectly  acquire  voting  shares  of 
Shamrock  Bank,  National  Association, 
both  in  Coalgate,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  luly  23,  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  Ihe  Board. 
|FR  Doc.  03-19136  Filed  7-25-03:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  byTitle  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
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persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 


in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 


were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  -these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


ET  date 

Trans  No. 

ET  req 
status 

09-JUN-03 

20030667 

G 
G 

, 

G 

20030668 

G 
G 
G 

20030669 

G 
G 
G 

20030673 

G 
G 
G 

20030678 

G 

G 
G 

20030682 

G 
G 
G 

11-JUN-03  

20030676 

G 
G 
G 

12^UN-03 

20030636 

G 
G 
G 

. 

20030672 

G 
G 
G 

20030679 

G 
G 
G 
G 
G 
G 

20030686 

G 
G 

- 

G 

13-^UN-03 

20030616 

G 
G 
G 

20030660 

G 
G 
G 

20030683 

G 
G 
G 

20030689 

G 
G 
G 

16-JUN-03  

20030204 

G 
G 
G 

17-^UN-03 

20030690 

G 
G 
G 
G 

- 

G 

19-JUN-03  

20030302 

G 
G 
G 

20-JUN-03 

20030693 

G 
G 
G 

Party  name 


k1  Ventures  Limited. 

Citizens  Communications  Company. 

Citizens  Communications  Company. 

Warburg  Pincus  Private  Equity  VIII,  LP. 

Wellman,  Inc. 

Wellman,  Inc. 

TECO  Energy,  Inc. 

Panda  Energy  International,  Inc. 

TECO-PANDA  Generating  Company,  LP. 

2000  Riverside  Capital  Appreciation  Fund,  L.P. 

The  Dwyer  Group,  Inc. 

Ttie  Dwyer  Group,  Inc. 

Liberty  Media  Corporation. 

UnitedGlobalCom,  Inc. 

UnitedGlobalCom,  Inc. 

Tenet  Healthcare  Corporation. 

Tenet  Healthcare  Corporation. 

Tenet  MetroWest  Healthcare  System,  Limited  Partnership. 

Ness  Technologies,  Inc. 

Apar  Holding  Corp. 

Apar  Holding  Corp. 

Triton  PCS  Holdings,  Inc. 

Latayette  Communications  Company  L.L.C. 

Lafayette  Communications  Company  L.L.C. 

Tomkins  pic. 

The  Stackpole  Corporation. 

Stackpole  Limited. 

Robert  Bosch  industrietreuhand  KG. 

James  V.  Zeleski. 

Vetronix  Corporation. 

Vetronix  Sales  Corporation. 

Vetronix  Telematics  LLC. 

Vetronix  Japan  KK. 

MDU  Resources  Group,  Inc. 

Francis  M.  Young. 

YB  Holdings,  Inc.    . 

Parthenon  Investors  II,  LP. 

Gemini  I,  LLC. 

Gemini  Industries,  Inc. 

AmerisourceBergen  Corporation. 

Anderson  Packaging,  Inc. 

Anderson  Packaging,  Inc. 

Abtxjtt  Latraratories. 

Spinal  Concepts,  Inc. 

Spinal  Concepts,  Inc. 

Morgan  Stanley. 

DigitalGlobe,  Inc. 

DigitalGlobe,  Inc. 

Open  Joint  Stock  Company  MMC  Norilsk  Nickel. 

Stillwater  Mining  Company. 

Stillwater  Mining  Company. 

Kenneth  I.  Nelkin. 

Marmon  Holdings,  Inc. 

Vessel  One  Corporation. 

Candy  Cap,  LP.  II-XX. 

TU  Vessel  Leasing  Corp. 

Automatic  Data  Processing,  Inc. 

ProBusiness  Services,  Inc. 

ProBusiness  Services,  Inc. 

Fox  Paine  Capital  Fund  II  International,  L.P. 

Wind  River  Investment  Corporation. 

Wind  River  Investment  Corporation. 
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Transaction  Granted  Early  Termination— Continued 

ET  date 

■  ^'-No.  1  |;;s 

Party  name 

20030696     G 

Robert  E.  Rich,  Jr. 

G 

Dean  Foods  Company. 

G                 Dean  Foods  Company. 

20030702 

G                 Reliance  Steel  &  Aluminum  CO: 
G                  John  R.  Eiting. 
G                  Precision  Strip,  Inc. 

i       20030704 

G                  Krispy  Kreme  Doughnuts,  Inc. 

G                 Greater  DFW  Doughnuts,  Inc. 

G                  Greater  DFW  Doughnuts,  LLP. 

JS 

Hulen  St.  Doughnut  Company,  LLP 

G 

Old  Towne  Doughnut  Company,  LLP. 

1 

G 

Grapevine  Doughnut  Company,  LLP.    • 

G               '  Ariington  Doughnut  Company,  LLP. 

G                  Euless  Doughnut  Company,  LLP. 

\ 

1 

G                1  Frisco  Doughnut  Company,  LLP. 

• 

20030712  :  G                  Cinergy  Corp. 

G                  Suez. 

G                1  Trigen-Cinergy  Solutions  ot  St.  Paul,  LLC. 

23-JUN-03  ... 

20030688     G                I  Municipal  Mortgage  &  Equity.  LLC. 

G                 Lend  Lease  Corporation  Limited. 

^             G               1  Acquisition  Investment  Corp. 

G                ;  Lend  Lease  MSR  Corp. 

.G                1  Lend  Lease  BFRP,  Inc. 

G                  The  Boston  Financial  Group  Limited  Partnership. 

G                  BFG  Investments.  LLC. 

, 

20030699 

G 

Charter  Municipal  Mortgage  Acceptance  Company. 

G                 Stephen  M.  Ross. 

G                   RCC  Credit  Facility,  LLC. 

■ 

G 
G 
G 

Related  Capital  Company. 

Related  S.J.  SLP,  Inc. 

Related  Insured  Tax  Credit  Partners  III.  Inc. 

G                j  Related  Independence  Associates  Inc. 

G                  Related  Independence  Associates  III  Inc. 

G                ■  Related  Housing  Programs  Corporation. 

G                1  RCC  Corporate  Monitoring  Inc. 

G                   Liberty  Credit  Assignor  Inc. 

^ 

> 

G                '  Liberty  Credit  Assignor  III  Inc. 

G                  Liberty  Credit  Assignor  II  Inc. 

..  j  G               1  Lehigh  Tax  Credit  Partners.  Inc. 

1  G                '  Independence  Assignor  Inc. 

i  G          ■     ;  Freedom  Assignor,  Inc. 

G                <  CIP  Associates.  Inc. 

G               1  Related  Charter  L  L.C. 

• 

G, 

Related  Equities  Corporation. 

G 

Related  Credit  Properties.  Inc. 

I 

G 

Related  Credit  Properties.  Ill  Inc. 

I    ' 

G 

Related  Credit  Properties.  II  Inc. 

G 

Related  Beta  Corporation. 

G 

Related  Aurora  Associates,  Inc. 

G                  Related  AMI  Associates,  Inc. 

G                ;  Related  Advantaged  Residential  Associates  Inc. 

G                   RCC  General  Corp. 

G                  Related  Charter  LP 

G                   RCC  Managing  Member  LLC. 

24-JUN-03 

20030706 

G                  Sanmina-SCI  Corporation.          '                                                                       • 
G                  Newisys.  Inc. 

G                  Newisys,  Inc. 

26-JUN-03  ... 

20030677     G                   Amgen  Inc. 

G 

Tularik  Inc. 

G 

Tularik  Inc. 

30-JUN-03  .  .. 

20030274 

G 
G 
G 
G 
G 

Waste  Management,  Inc. 
Allied  Waste  Industries.  Inc. 
Giordano  Recycling  Corp. 
Automated  Modular  Systems,  Inc.           » 
Garatolo  Brothers.  Inc. 

G 

Joe  Diresi  and  Sons,  Inc. 

20030685     G 

Fritz  Gerber. 

- 

G 

Maxygen,  Inc. 

G 

Maxygen,  Inc. 

20030718 

G 

Degussa  AG. 

IG 

Cargill,  Incorporated. 
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Transaction  Granted  Early  Termination— Continued 


ET  date 

Trans  No. 

ET  req 
status 

G 

^    • 

20030720 

G 
G 
G 

20030722 

G 
G 
G 
G 
G 

20030715 

G 
G 
G 

20030717 

G 
G 
G 

20030721 

G 
G 
G 

20030728 

rG 

G 

G 

20030735 

G 
G 
G 

02^UL-03  

20030726 

G 
G 
G 
G 
G 

03-JUL-03  

20030595 

G 
G 
G 

20030687 

G 
G 
G 

20030703 

G 
G 
G 

20030725 

G 
G 
G 

07-^UL-03  

20030731 

G 
G 
G 

20030732 

G 
G 
G 

20030738 

G 
G 
G 

20030743 

G 
G 
G 

20030744 

G 
G 
G 

20030746 

G 
G 
G 

20030748 

G 
G 
G 

10-JUL-03  

20030576 

G 
G 
G 

20030713 

G 
G 
G 

20030747 

G 
G 
G 

Party  name 


Midwest  Lysine  LLC. 

United  Technologies  Corporation. 

Chubb  pic. 

Chubb  pic. 

Bank  One  Corporation. 

Zurich  Financial  Services. 

Federal  Kemper  Life  Assurance  Company. 

Zurich  Life  Insurance  Company  of  America. 

Zurich  Direct,  Inc. 

Schneider  Electric  S.A. 

EOT  Scandinavia  Limited. 

TAC  Holding  AB. 

eBay  Inc.  t 

EachNet,  Inc. 

EachNet,  Inc. 

Telefonica,  S.A. 

Terra  Networks,  S.A. 

Terra  Networi<s,  S.A. 

Caliper  Technologies  Corp. 

The  Berwind  Company  LLC. 

ZYAC  Holding  Corporation. 

CGW  Southeast  Partners  IV,  L.P. 

R.  Wayne  Penrod. 

Ladd  Indusfries,  Inc. 

Liberty  Mutual  Holding  Company  Inc. 

Prudential  Financial,  Inc. 

Prudential  Commercial  Insurance  Company,  Inc. 

Prudential  Property  and  Casualty  Insurance  Company. 

Prudential  General  Insurance  Company. 

The  Procter  &  Gamble  Company. 

WellaAG. 

Wella  AG. 

Illinois  Tool  Wori<s  Inc. 

APC  Senior  Holdings,  Inc. 

Acme  Packaging  Corporation. 

Patterson-UTI  Energy,  Inc. 

TMBR/Sharp  Drilling,  Inc. 

TMBR/Sharp  Drilling,  Inc. 

Ouad-C  Partners  VI,  L.P. 

Max  Gondon,  Jr.  and  Diana  B.  Gondon. 

Walnut  Investment  Corp.  d^/a  Acoustical  Material  Services. 

Mercury  Interactive  Corporation. 

Kintana,  Inc. 

Kintana,  Inc. 

Cortec  Group  Fund  III,  L.P. 

Jeffrey  R.  Haines. 

Royce  Medical  Company. 

TCV  IV,  LP. 

InPhonic,  Inc. 

InPhonic,  Inc. 

Kroll  Inc. 

Factual  Data  Corp. 

Factual  Data  Corp. 

B&C  Privatstifung. 

Semperit  Aktiengesellschaft  Holding. 

Semperit  Aktiengesellschaft  Holding. 

DLJ  Merchant  Banking  Partners  Ml,  LP. 

Jostens,  Inc. 

Jostens,  Inc. 

American  Securities  Partners  III,  L.P. 

Kirtland  Capital  Partners  III,  L.P. 

Unifrax  Corporation. 

Konica  Corporation. 

Minolta  Co.,  Ltd. 

Minolta  Co.,  Ltd. 

Warturg  Pincus  Private  Equity  VIII,  L.P. 

Odyssey  Investment  Partners  Fund,  L.P. 

Transdigm  Holding  Company. 

Picnal  Limited. 

CORNISH  H  E's  Settlement  Trust. 

LINPAC  Group  Limited. 
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ET  date 

:  ^'-*-  1   lis 

Party  name 

11^UL-03  . 

....  1       20030729 

1 

G 
G 

Omnicare,  Inc. 

Sun  Healthcare  Group,  Inc. 

G 

Sunscript  Pharmacy  Corporation. 

G 

First  Class  Pharmacy,  Inc. 

G 

HoMed  Convalescent  Equipment,  Inc. 

G 

Advantage  Health  Services,  Inc. 

20030772 

G 
G 

Willis  Stein  &  Partners  III,  L.P. 
TWC  Virginia,  Inc. 

G 

Baker  &  Taylor  Corporation. 

14-JUL-03  . 

20030692 

1 

1 

G 
G 
G 

McCarlhey  Family,  LLC. 
MediaNews  Group,  Inc. 
Kearns-Tribune,  LLC. 

20030700 

G 
G 
G 

PeopleSoft,  Inc. 

J.D.  Edwards  &  Company. 

J.D.  Edwards  &  Company. 

20030741 

G 
G 

Reed  Elsevier  PLC. 
Applied  Discovery,  Inc. 

G 

Applied  Discovery,  Inc. 

20030742 

G 
G 
G 

Reed  Elsevier  NV. 
Applied  Discovery,  Inc. 
Applied  Discovery,  Inc. 

20030755 

G 
G 

Societe  Generate  S.A. 

Robert  M.  Bass.                                                                                             '         - 

- 

G 

FEP  Capital,  LP. 

20030758 

G 
G 
G 

Inergy  Propane,  LLC. 
Robert  A.  Pascal. 
United  Propane,  Inc. 

20030760 

G 
G 
G 

Cablevision  Systems  Corporation.              ' 
Cablevision  Systems  Corporation. 
The  Independent  Film  Channel  LLC. 

G 

American  Movie  Classics  Company. 

20030763 

G 
G 

Marathon  Fund  Limited  Partnership  IV.                                                                 ' 
The  Elder-Beerman  Stores  Corp. 

' 

G 

The  Elder-Beerman  Stores  Corp. 

20030764 

G 
G 
G 

Callaway  Golf  Company. 

SHC,  Inc. 

Top-Flite  Golf  Company. 

15-JUL-03    .. 

200307 

G 

Cytec  Industries  Inc. 

G 

Avecia  (Jersey)  Limited. 

- 

G 

Avecia  Inc. 

20030770     G 

Temasek  Holdings  (Private)  Limited. 

G 

Global  Crossing  Ltd. 

G                  Global  Crossing  Ltd. 

20030779 

G     . 

G 

G 

Geac  Computer  Corporation  Limited. 
Comshare.  Incorporated. 
Comshare,  Incorporated. 

20030788  ;  G 

Gas  Natural  SDG,  S.A. 

G 

Enron  Corp.  (Debtor-in-Possession). 

G 

Enron  LNG  Power  (Atlantic)  Ltd. 

G 

Buenergia  Gas  &  Power,  Ltd. 

G 

El  Puerto  Rico  Operations,  Inc. 

G 

LNG  Power  III,  LLC. 

G 

Enron  Development  Corp. 

16-JUL-03 

.     '       20030740 

G 
G 

WebMD  Corporation. 

Advanced  Business  Fulfillment,  Inc.                                         '- 

G 

Advanced  Business  Fulfillment,  Inc. 

17-JUL-03    . 

20030719     G 

Northrop  Grumman  Corporation. 

G 

XonTech,  Inc. 

J 

G 

XonTech,  Inc 

20030769  ,  G 

Dearborn  Holdings  Corporation. 

G 

Exelon  Corporation. 

G 

InfraSource  Incorporated. 

20030773 

G 
G 

Francisco  Partners,  LP. 
Schlumberger  Limited, 

C 

i  G 

NPTest.  Inc. 

20030776  !  G 

J.W.  Childs  Equity  Partners  III,  LP. 

G 

Murray's  Inc. 

G 

Murray's  Inc. 

20030780 

G 
G 
G 

Three  Cities  Fund  III,  LP. 

US  Liquids  Inc. 

Romic  Environmental  Technologies  Corporation. 

I 
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Transaction  Granted  Early  Termination — Continued 


ET  date 


18-JUL-03 


Trans  No. 


20030775 


20030783 


20030784 


20030785 


20030786 


20030787 


20030790 


20030791 


ET  req 
status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Parallel  Products  of  Kentucky,  Inc. 

US  Liquids  of  La.,  L.P. 

USL  Parallel  Products  of  Califomia. 

Olympus  Growth  Fund  III,  L.P. 

Orlando  Foods,  Ltd. 

Orlando  Foods,  Ltd. 

Wachovia  Corporation. 

CapitalSource  Inc. 

CapitalSource  Inc. 

Madison  Dearborn  Capital  Partners  III,  LP. 

CapitalSource,  Inc. 

CapitalSource,  Inc. 

Farallon  Capital  Institutional  Partners,  L.P. 

CapitalSource,  Inc. 

CapitalSource,  Inc. 

Farallon  Capital  Partners,  L.P. 

CapitalSource,  Inc. 

CapitalSource,  Inc. 

Friedman  Fleischer  &  Lowe  Capital  Partners,  LP. 

CapitalSource,  Inc. 

CapitalSource,  Inc. 

Jason  M.  Fish. 

CapitalSource,  Inc. 

CapitalSource,  Inc. 

John  K.  Delaney. 

CapitalSource,  Inc. 

CapitalSource,  Inc. 


FOR  FURTHER  INF.ORMATION  CONTACT: 

Sandra  M.  Peay,  Contact  Representative 
or  Renee  Hallman,  Legal  Technician. 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  H-303,  Washington, 
DC  20580,  (202)  326-3100. 

By  direction  the  Commission. 
Donaid  S.  Clark, 
SecTetaiy. 

[FR  Doc.  03-19149  Filed  7-25-03;  8:45  am] 
BILLING  CODE  675(K,01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  021  0178] 

Physician  Networit  Consulting,  L.L.C., 
et  al.;  Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
Federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 


DATES:  Comments  must  be  received  on 
or  before  August  19,  2003. 

ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  Supplementary 
Information  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Brennan,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
3688. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §  2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page  (for  July  22,  2003),  on  the 
World  Wide  Web,  at  "http:// 


www.ftc.gov/os/2003/07/index.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  with  an  independent 
practice  association  ("IPA")  of 


44338 


Federal  Register / Vol.  68,  No.  144 /Monday,  July  28,  2003 /Notices 


vrho 


physicians 
medicine,  it 
practices,  th 
the  agent  s 
agreement  s 
respondents 
Federal 
U.S.C.  45.  h] 
implementir  g 
and  other 
deal  with  a 
with  that  pa  ! 
determined 
named  in  thi ! 
Physician 
and  its 
Taylor;  the 
Services.  Inc. 

hDS 


I  ay 


mane  ging 
I'A. 


T  le 


fT)m 


practices  w 
ofthelPA 
Baton  Rouge 
Orthopaedic 
Orthopaedic 
Baton  Rouge 
consent  orde • 
public  recor( 
comments 
Comments 
will  become 
After  30  day 
review  the  a 
received,  an< 
should  with 
make  the  pre 

The 
facilitate  pu 
proposed 
intended  to 


ore  er 


er 


interpretation 
proposed 
in  any  way 
consent  ord^ 
settlement 
constitute  an 
that  they  vio 
facts  alleged 
than  jurisdi 


practice  orthopedic 
members  physician 
ir  negotiating  agent,  and 
r  lanaging  director.  The 
( ttles  charges  that  the 
violated  section  5  of  the 
;  Commission  Act,  15 
orchestrating  and 
agreements  to  fix  prices 
tetms  on  which  they  would 
or,  and  to  refuse  to  deal 
or  except  on  collectively- 
I  erms.  The  respondents 
complaint  are  the  agent. 
Network  Consulting,  L.L.C., 
director,  Michael  J. 
.  Professional  Orthopedic 
:  and  the  three  physician 
se  physicians  are  members 

Bone  &  Joint  Clinic  of 
Inc.,  Baton  Rouge 
Clinic,  L.L.C.,  and 
Surgery  Associates  of 
L.L.C.  The  proposed 
has  been  placed  on  the 
for  30  days  to  receive 
interested  persons, 
received  during  this  period 
Dart  of  the  public  record. 

the  Commission  will 
reement  and  the  comments 
will  decide  whether  it 
(  raw  from  the  agreement  or 
posed  order  final. 

of  this  analysis  is  to 
ic  comment  on  the 
The  analysis  is  not 
(Jonstitute  an  official 
of  the  agreement  and 

or  to  modify  their  terms 
urther,  the  proposed 
has  been  entered  into  for 
pjirposes  only  and  does  not 
admission  by  respondents 
ated  the  law  or  that  the 
in  the  complaint  (other 
c  ional  facts)  are  true. 


purpo  ;e 
Hi 
on  er 


The  Compla  nt  Allegations 


Professionpl 
consists  of 
who  provide 
of  the  orthop  ed 
the  Baton 
competitively 
Rouge  area 
plan  must  i 
network  mei^bers 
Orthopedic 
physicians 
Joint  Clinic 
Clinic/ 

Physician 
agent  for  Profess 
Services'  mepibers 
physicians  i 
health 


Orthopedic  Services 
a|  (proximately  28  physicians 
approximately  70  percent 
ic  medicine  services  in 
Louisiana,  area.  To  be 
marketable  in  the  Baton 
payor's  health  insurance 
ude  in  its  physician 
of  Professional 
Services,  including 

at  least  The  Bone  and 
Baton  Rouge  Orthopaedic 


Ro  uge. 


in:ii 


fiom  i 


cr , 


Network  Consulting  is  an 
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party  payors  Physician  Network 
Consulting's  client  base  includes 


in 


physicians  in  approximately  seven 
states.  Michael  J.  Taylor  is  the  founder 
and  managing  director  of  Physician 
Network  Consulting. 

As  the  complaint  alleges,  this  matter 
involves  the  fixing  of  price  terms 
demanded  from  United  HealthCare  of 
Louisiana,  Inc.,  by  Professional 
Orthopedic  Services'  members.  With 
and  through  Mr.  Taylor,  the  members 
agreed  to  terminate  their  respective 
contracts  with  United.  They  authorized 
Physician  Network  Consulting  to  be 
their  common  agent  to  negotiate  more 
lucrative  price  terms  with  United. 
Although  Physician  Network  Consulting 
purported  to  operate  as  a  "messenger"' — 
that  is,  an  arrangement  that  does  not 
facilitate  horizontal  agreements  on 
price — it  engaged  in  various  actions  that 
reflected  or  orchestrated  such 
agreements.' 

According  to  the  complaint, 
respondents  succeeded  in  coercing 
United  to  accept  their  price  demands, 
and  thereby  raised  the  cost  of 
orthopedic  services  in  the  Baton  Rouge 
area.  Professional  Orthopedic  Services 
engaged  in  no  efficiency-enhancing 
integration  sufficient  to  justify 
respondents'  agreement  on  price.  By 
orchestrating  agreements  among 
Professional  Orthopedic  Services' 
members  to  deal  only  on  collectively- 
determined  terms,  and  by  refusing  to 
deal  with  United  unless  it  would  meet 
those  terms,  respondents  violated 
section  5  of  the  FTC  Act. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
remedy  the  illegal  conduct  charged  in 
the  complaint  and  to  prevent  its 
recurrence.  It  is  similar  to  recent 
consent  orders  that  the  Commission  has 
issued  to  settle  charges  that  physician 
groups  engaged  in  unlawful  agreements 
to  raise  fees  they  receive  from  health 
plans.  The  order  also  includes 
temporary  "fencing-in"  relief  to  ensure 
that  the  alleged  unlawful  conduct  by 
respondents  does  not  continue. 
Respondents  Physician  Network 
Consulting  and  Mr.  Taylor  conduct 
business  in  a  number  of  states,  and  the 
order  applies  to  their  activities  in  all 
such  states. 

The  proposed  order's  specific 
provisions  are  as  follows: 


'  Some  arrangements  can  facilitate  contracting 
between  physicians  and  payors  without  fostering  an 
agreement  among  competing  physicians  on  fees  or 
fee-related  terms.  One  such  approach,  sometimes 
referred  to  as  a  "messenger  model"  arrangement,  is 
described  in  the  1996  Statements  of  Antitrust 
Enforcement  Policy  in  Health  Care  jointly  issued  by 
the  Federal  Trade  Commission  and  U.S.  Department 
of  Justice.  See  http://www.ftc.gov/reports/ 
hlth3s.htm. 


Paragraph  II.  contains  the  proposed 
order's  core  prohibitions  against 
collectively  negotiating  prices  or 
organizing  group  boycotts  of  payors. 
Paragraph  II. A  prohibits  the  respondents 
from  entering  into  or  facilitating  any 
agreement  between  or  among  any 
physicians:  {!)  To  negotiate  with  payors 
on  any  physician's  behalf;  (2)  to  deal, 
refuse  to  deal,  or  threaten  not  to  deal 
with  payors;  (3)  on  what  terms  to  deal 
with  any  payor;  or  (4)  not  to  deal 
individually  with  any  payor,  or  not  to 
deal  with  any  payor  through  any 
arrangement  other  than  Professional 
Orthopedic  Services. 

Other  parts  of  Paragraph  II  reinforce 
these  general  prohibitions.  Paragraph 
II. B  prohibits  the  respondents  from 
facilitating  exchanges  of  information 
among  physicians  concerning  whether, 
or  on  what  terms,  to  contract  with  a 
payor.  Paragraph  II.C  bars  attempts  to 
engage  in  any  action  prohibited  by 
Paragraphs  II.A  or  II. B.  Paragraph  II.D 
proscribes  inducing  anyone  to  engage  in 
any  action  prohibited  by  Paragraphs  II.A 
through  II.C. 

As  in  other  orders  addressing 
providers'  collective  bargaining  with 
health  care  purchasers,  certain  kinds  of 
agreements  are  excluded  from  the 
general  bar  on  joint  negotiations. 

First,  respondents  would  not  be 
precluded  from  engaging  in  conduct 
that  is  reasonably  necessary  to  form  or 
participate  in  legitimate  joint 
contracting  arrangements  among 
competing  physicians,  whether  a 
"qualified  risk-sharing  joint 
arrangement"  or  a  "qualified  clinically- 
integrated  joint  arrangement." 

As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 
arrangement"  possesses  two  key 
characteristics.  First,  all  physician 
participants  must  share  substantial 
financial  risk  through  the  arrangement, 
such  that  the  arrangement  creates 
incentives  for  the  participants  to  control 
costs  and  improve  quality  by  managipg 
the  provision  of  services.  Second,  any 
agreement  concerning  reimbursement  or 
other  terms  or  conditions  of  dealing 
must  be  reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

A  "qualified  clinically- integrated  joint 
arrangement,"  on  the  other  hand,  need 
not  involve  any  sharing  of  financial  risk. 
Instead,  as  defined  in  the  proposed 
order,  physician  participants  must 
participate  in  active  and  ongoing 
programs  to  evaluate  and  modify  their 
clinical  practice  patterns  in  order  to 
control  costs  and  ensure  the  quality  of 
services  provided,  and  the  arrangement 
must  create  a  high  degree  of 
interdependence  and  cooperation 
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among  physicians.  As  with  qualified 
risk-sharing  arrangements,  any 
agreement  concerning  price  or  other 
terms  of  dealing  must  be  reasonably 
necessary  to  achieve  the  efficiency  goals 
of  the  joint  arrangement. 

Second,  because  the  order  is  intended 
to  reach  agreements  among  horizontal 
competitors,  Paragraph  II  would  not  bar 
agreements  that  only  involve  physicians 
who  are  part  of  the  same  medical  group 
practice  (defined  in  Paragraph  I.I). 

Paragraph  III,  for  three  years,  bars 
Physician  Network  Consulting  and  Mr. 
Taylor  from  negotiating  with  any  payor 
on  behalf  of  the  other  respondents,  and 
from  advising  any  physician  who 
participates  in  Professional  Orthopedic 
Services,  or  advising  the  respondent 
Physician  Practices  (defined  in 
Paragraph  I.G),  to  accept  or  reject  any 
term,  condition,  or  requirement  of 
dealing  with  any  payor.  This  temporary 
"fencing-in"  relief  will  ensure  that  the 
alleged  unlawful  conduct  by  these 
respondents  does  not  continue. 

Paragraph  IV,  for  three  years,  requires 
Physician  Network  Consulting  and  Mr. 
Taylor  to  notify  the  Commission  before 
entering  into  any  arrangement  to  act  as 
a  messenger,  or  as  an  agent  on  behalf  of 
any  physicians,  with  payors  regarding 
contracts.  Paragraph  IV  sets  out  the 
information  necessary  to  make  the 
notification  complete. 

Paragraph  V  requires  Professional 
Orthopedic  Services  to  send  the 
complaint  and  order  to  all  physicians 
who  have  participated  in  Professional 
Orthopedic  Services,  and  to  payors  that 
contract  with  Professional  Orthopedic 
Services. 

Paragraphs  VI  and  VII  generally 
require  Physician  Network  Consulting 
to  distribute  the  complaint  and  order  to 
physicians  who  have  participated  in  any 
group  that  has  been  represented  by 
Physician  Network  Consulting  since 
January  1,  1999.  and  each  payor  with 
which  Physician  Network  Consulting 
has  dealt  since  January  1,  1999,  for  the 
purpose  of  contracting. 

Paragraph  VI.  B  requires  Physician 
Network  Consulting  to  distribute  the 
complaint  and  order  to  present  and  past 
employees,  and  to  each  individual  who 
has  acted  as  a  contractor  for  Physician 
Network  Consulting  relating  to 
contracting  or  advising  physicians  with 
regard  to  their  dealings  with  payors. 
Paragraph  VI. B  is  intended  to  ensure 
that  past  as  well  as  present  employees 
and  contractors  of  Physician  Network 
Consulting  are  made  aware  of  the 
complaint  and  consent  in  order  to 
discourage  similar  illegal  conduct. 

In  the  event  that  Physician  Network 
Consulting  fails  to  comply  with  the 
requirements  set  forth  in  Paragraphs  IV, 


VI.  Vn.A.2.  VII.B.  or  VII.C.  Mr.  Taylor 
must  do  so  pursuant  to  Paragraph  VIII. 

Paragraph  IX  requires  the  respondent 
Physician  Practices  to  terminate  any 
contract  with  United  HealthCare  at 
United  Healthcare's  request  and 
without  penalty. 

Paragraphs  VII.B,  VII.C,  X,  and  XI  of 
the  proposed  order  impose  various 
obligations  on  respondents  to  report  or 
provide  access  to  information  to  the 
Commission  in  order  to  facilitate 
monitoring  respondents'  compliance 
with  the  order. 

The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  03-19148  Filed  7-25-03;  8:45  am] 

BILLING  CODE  6750-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Blood  Safety  and 
Availability 

agency:  Office  of  die  Secretary. 
ACTION:  Notice  of  meeting. 

The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 
Thursday  August  21,  2003,  and  Friday, 
August  22,  2003,  from  8  a.m.  to  5  p.m. 
The  meeting  will  take  place  at  the  Hyatt 
Regency  Hotel  on  Capitol  Hill,  400  New 
Jersey  Ave.,  NW..  Washington,  DC 
20001.  The  meeting  will  be  entirely 
open  to  the  public. 

The  purpose  of  this  meeting  will  be  to 
examine  the  effect  of  mass  smallpox 
vaccinations  on  the  blood  donor  base 
and  the  effects  of  emerging  infectious 
diseases  and  bioterrorism  on  the  blood 
supply. 

Public  comment  will  be  solicited  at 
the  meeting.  Public  comment  will  be 
limited  to  five  minutes  per  speaker. 
Those  who  wish  to  have  printed 
material  distributed  to  Advisory 
Committee  members  should  submit 
thirty  (30)  copies  to  the  Acting 
Executive  Secretary  prior  to  close  of 
business  August  15,  2003.  Those  who 
wish  to  utilize  electronic  data  projection 
in  their  presentation  to  the  Committee 
must  submit  their  material  to  the  Acting 
Executive  Secretary  prior  to  close  of 
business  August  15,  2003.  In  addition, 
anyone  planning  to  comment  is 
encouraged  to  contact  the  Acting 
Executive  Secretary  at  her/his  earliest 
convenience. 

FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  Lawrence  C.  McMurtry,  Acting 


Executive  Secretary,  Advisory 
Committee  on  Blood  Safety  and 
Availability.  Department  of  Health  and 
Human  Services,  Office  of  Public  Health 
and  Science,  1101  Wootton  Parkway, 
Room  275,  Rockville.  MD  20852;  (301) 
443-4788,  FAX  (301)  443-4361,  e-mail 
lmcmurtry@osophs.dhhs.gov. 

Dated:  July  18,  2003. 
CAPT  Lawrence  C.  McMurtry. 
Acting  Executive  Secretary.  Ativisor\' 
Committee  on  Blood  Safeiv  and  Availability. 
(FR  Doc.  03-190B7  Filed  7-25-03:  8:45  am) 
BILUNG  CODE  41S0-28-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10084] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  die 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other_ forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Design  and 
Implementation  of  a  Targeted 
Beneficiary  Survey  on  Access  to 
Physician  Services  Among  Medicare 
Beneficiaries;  Form  No..- CMS-10084 
(OMB#  0938-0890):  Use:  This  survey  of 
Medicare  beneficiaries  in  targeted 
communities  will  be  used  to  obtain 
information  on  whether  they  are 
experiencing  problems  accessing 
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physician  s  ;rvices.  CMS  will  use  data 
collected  to  determine  if  access 
problems  e:  ;ist  at  all,  where  and  why 
problems  rr  ay  arise,  whom  they  affect.- 
and  what  tl  e  consequences  are  for 
Medicare  bi  meficiaries.  CMS  will  also 
learn  the  ex  lent  to  which  physician 
access  prob  ems  are  Medicare-specific; 
Frequency:  Dne-time;  Affected  Public: 
Individuals  or  Households;  Number  of 
Responden  s:  4.000;  Total  Annual 
Responses:  1,000;  Total  Annual  Hours: 
958. 

To  obtain  copies  of  the  supporting 
statement  a  id  any  related  forms  for  the 
proposed  p.  iperwork  collections 
referenced  <  hove,  access  CMS's  Web 
Site  addres'  at  http://cms.hhs.gov/ 
regulations,  pra/default.asp.  or  e-mail 
vour  reques ;.  including  your  address, 
phone  num  )er.  OMB  number,  and  CMS 
document  i  ientifier,  to 
Paperwork^  hcfa.gov,  (jr  call  the  Reports 
Clearance  C  ffice  on  (410)  786-1326. 
Written  cor  ments  and 
recommenc  itions  for  the  proposed 

collections  must  be  mailed 
within  .30  d  ivs  of  this  notice  directlv  to 
the  OMB  de  sk  officer:  OMB  Human' 
Resources  and  Housing  Branch, 
Attention:  I:  renda  Aguilar,  New 
Executive  C  ffice  Building.  Room  10235, 
Washington,  DC  20503. 


Unled:  |ul\ 
Dawn  Willin^ 
Acting,  Po;)ei|ii 
leader.  CMS 
of  Strategic 
Division  at 
Issuances. 
IFRDfK.  in 


'Ri 


17.  200.-3. 

;han, 

ork  Reduction  Act  Toam 
^f'purts  Clearance  Officer.  Office 

rations  and  Strategic  Affairs. 
i>ulalions  Development  and 

(10:1  Filed  7-25-03:  8:45  am) 


BIUING  CODE  i  120-03-P 


DEPARTME  NT  OF  HEALTH  AND 
HUMAN  SE  WICES 


Centers  for 
Services 


Agency  Information 

Activities: 

Comment 


Medicare  and  Medicaid 


[Document  l(  entlfier:  CMS-730  &  CMS-80, 
CMS-2649.  ahd  CMS-R-282] 


Collection 
proposed  Collection; 
F  equest 


agency:  Cei  iters  for  Medicare  and 
Medicaid  S(  rvices.  HHS. 

In  compli  ince  with  the  requirement 
of  section  3  i06(c)(2)(A)  of  the 
Paperwork  deduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (C!  IS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Dep  artment  of  Health  and 
Human  Ser^  ices,  is  publishing  the 
following  SI  mmary  of  pniposed 
collections  or  public  comment. 
Interested  p  jrsons  are  invited  to  send 


comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Employee 
Building  Pass  Application  and  File; 
Form  No.:  CMS-730  &  C:MS-80  (0MB# 
0938-0812);  Use:  The  purpose  of  this 
system  is  to  control  United  States 
Government  Building  Passes  issued  to 
all  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  employees  and  non- 
CMS  employees  who  require  continuous 
access  to  CMS  buildings  in  Baltimore 
and  other  CMS  and  HHS  Buildings; 
Frequency:  As  needed;  Affected  Public: 
Federal  Government  and  Business  or 
other  for-profit;  Number  of 
Respondents:  2000:  Total  Annual 
Responses:  2000:  Total  Annual  Hours: 
500. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Reconsideration  of  Part  A  Medicare 
Claims  and  Supporting  Regulations  in 
42  CFR,  405.711;  Form  No.:  CMS-2649 
(OMB#  0938-0045);  Use:  Section  1869 
of  the  Social  Security  Act  authorizes  a 
hearing  for  any  individual  who  is 
dissatisfied  with  the  intermediary's 
determination  or  amount  of  benefit 
paid.  This  form  is  used  so  that  a  party 
may  request  a  reconsideration  of  the 
initial  determination:  Frequency: 
Monthly.  Quarterly,  Annually:  Affected 
Public:  Individuals  or  Households  and 
Not-for-profit  institutions;  Number  of 
Respondents:  62,000;  Total  Annual 
Responses:  62,000;  Total  Annual  Hours: 
15,500. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  + 
Choice  (M+C)  Organization  Appeals  and 
Grievance  Data  Disclosure  Requirements 
and  Supporting  Regulations  in  42  CFR 
422.64,  422.111,  and  422.560-422.626; 
Form  No.:  CMS-R-282  (OMB#  0938- 
0778);  Use:  M+C  organizations  will 
collect  information  on  appeals  and 
grievance  dispositions  to  help  CMS 
monitor  plan  performance  and  to 


provide  information  to  beneficiaries  to 
help  them  make  informed  decisions 
about  their  or  potential  health  plans' 
performance;  Frequency:  Semi- 
Annually;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  214;  Total  Annual 
Responses:  428;  Total  Annual  Hours: 
1284. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork®cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room  ^5-1 4-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  July  17.  ZOO.-!. 

Dawn  Willinghan, 

CMS  Reports  Clearance  Officer.  Division  of 
Regulations  Development  and  Issuances. 
Office  of  Strategic  Operations  and  Strategic 
Affairs. 

[PR  Doc:.  03-19104  Filed  7-2.5-03;  8:45  am) 

BILLING  CODE  412O-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  1988N-0038] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Records  and  Reports 
Concerning  Experience  With  Approved 
New  Animal  Drugs 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Records  and  Reports  Concerning 
Experience  With  Approved  New  Animal 
Drugs"  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  5,  2003  (68  FR 
23726),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0284.  The 
approval  expires  on  June  30,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  July  21,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-19031  Filed  7-25-03;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0318] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Procedures  for  the 
Safe  and  Sanitary  Processing  and 
Importing  of  Fish  and  Fishery  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
extending  the  existing  reporting  and 
recordkeeping  requirements  for 
processors  and  importers  of  fish  and 
fishery  products. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  September  26,  2003. 


ADDRESSES:  Submit  written  conunents 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  tfi  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
conunents  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  emd  other  forms  of 
information  technology. 

Procedures  for  the  Safe  Processing  and 
Importing  of  Fish  and  Fishery 
Products— 21  CFR  Part  123  (OMB 
Control  Number  0910-0354) — Extension 

FDA  regulations  in  part  123  (21  CFR 
part  123)  mandate  the  application  of 
hazard  analysis  and  critical  control 
point  (HACCP)  principles  to  the 
processing  of  seafood.  HACCP  is  a 


preventive  system  of  hazard  control 
designed  to  help  ensure  the  safety  of 
foods.  The  regulations  were  issued 
under  FDA's  statutory  authority  to 
regulate  food  safety,  including  section 
402(a)(1)  and  (a)(4)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
342(a)(1)  and  (a)(4)),  and  became 
effective  on  December  18,  1997. 

Certain  provisions  in  part  123  require 
that  processors  and  importers  of  seafood 
collect  and  record  information.  The 
HACCP  records  compiled  and 
maintained  by  a  seafood  processor 
primarily  consist  of  the  periodic 
observations  recorded  at  selected 
monitoring  points  during  processing 
and  packaging  operations,  as  called  for 
in  a  processor's  HACCP  plan  (e.g.,  the 
values  for  processing  times, 
temperatures,  acidity,  etc.,  as  observed 
at  critical  control  points).  The  primary 
purpose  of  HACCP  records  is  to  permit 
a  processor  to  verify  that  products  have 
been  produced  within  carefully 
established  processing  parameters 
(critical  limits]  that  ensure  that  hazards 
have  been  avoided.  HACCP  records  are 
normally  reviewed  by  appropriately 
trained  employees  at  the  end  of  a 
production  lot  or  at  the  end  of  a  day  or 
week  of  production  to  verify  that  control 
limits  have  been  maintained,  or  that 
appropriate  corrective-actions  were 
taken  if  the  critical  limits  were  not 
maintained.  Such  verification  activities 
are  essential  to  ensure  that  the  HACCP 
system  is  working  as  planned.  A  review 
of  these  records  during  the  conduct  of 
periodic  plant  inspections  also  permits 
FDA  to  determine  whether  the  products 
have  been  consistently  processed  in 
conformance  with  appropriate  HACCP 
food  safety  controls. 

Section  123.12  requires  that  importers 
of  seafood  products  take  affirmative 
steps  and  maintain  records  that  verify 
that  the  fish  and  fishery  products  they 
offer  for  import  into  the  United  States 
were  processed  in  accordance  with  the 
HACCP  and  sanitation  provisions  set 
forth  in  part  123.  These  records  are  also 
to  made  available  for  review  by  FDA  as 
provided  in  §123. 12(c). 

The  time  and  costs  of  these 
recordkeeping  activities  will  vary 
considerably  among  processors  and 
importers  of  fish  and  fishery  products, 
depending  on  the  type  and  number  of 
products  involved,  and  on  the  nature  of 
the  equipment  or  instruments  required 
to  monitor  critical  control  points.  The 
burdens  have  been  estimated  using 
typical  small  seafood  processing  firms 
as  a  model  because  these  firms  represent 
a  significant  proportion  of  the  industry. 
The  burden  estimate  in  table  1  of  this 
document  includes  only  those 
collections  of  information  under  the 
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seafood  HACtCP 
already  requ  i 
and  regulat 
current  foot 


provisions 
require  that 
good  sanitar  i 
monitor  the 
materials 


regulations  that  are  not 
ired  under  other  statutes 
i  )ns.  For  example,  the 
manufacturing  practices 
21  CFRpart  110  already 
ill  food  processors  ensure 
•  practices  and  conditions, 
quality  of  incoming 
m  anitor  and  control  food 


111 


temperatures  to  prevent  bacterial 
growth,  and  perform  certain  corrective 
actions  and  verification  procedures. 
Furthermore,  the  estim.ate  does  not 
include  collections  of  information  that 
are  a  usual  and  customary  part  of 
businesses'  normal  activities.  For 
example,  the  tagging  and  labeling  of 
moUuscan  shellfish  (21  CFR  1240.60)  is 


a  customary  and  usual  practice  among 
seafood  processors.  Consequently  the 
estimates  in  table  1  account  only  for 
new  information  collection  and 
recording  requirements  attributable  to 
part  123. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Se<  tion 


No.  of  . 
Recordkeepers 


Annual  Frequency 
of  Recordkeeping^ 


Total  Annual 
Records 


Hours  per 
Recordkeeper3 


Total  Hours 


Total  Operating 
and  Maintenance 
Costs  (in  dollars) 


123.6(a),  (b), 
(c) 


ind 


243 


243 


16.00 


3,888 


58,320 


123.6(c)(5) 


4,850 


19,400 


-I- 


0.30 


5.820 


87,300 


123.8(a)(1)  an  1(0) 


4,850 


4,850 


4.00 


19,400 


291,000 


123.12(a)(2)(li 
123.6(c)(7) 


1.000 


80 


80,000 


0.20 


16,000 


-+- 


4,850 


280 


1.358,000 


0.30 


407,400 


123.7(d) 


1,940 


7,760 


0.10 


1,940 


240,000 


6,111,000 


29,100 


123.8(d) 


4,850 


47 


227,950 


0.10 


22,795 


341,925 


123.11(C) 


4,850 


280 


1,358,000 


0.10 


135,800 


2,037,000 


123.12(c) 


1.000 


80 


80,000 


0.10 


8,000 


123.12(a)(2) 
123.10 


50 


243 


50 


4.00 


200 


24 


24.00  I 


5.832 


120.000 


3,000 


87,480 


Annual  burder  hours 627,075 


9,406.125 


estii  nates 


1  These 

§123.16-|-Smoked 

§123.28(<) 

§123.28(4) 

2  Based  on 

3  Estimated 


include  the  information  collection  requirements  in  the  following  sections: 
Fish — process  controls  (see  §  123.6(b)) 
-Source  Controls— Molluscan  Shellfish  (see  §  123  6(b)) 
and  (d)— Records— molluscan  shellfish  (see  §  123.6(c)(7)) 
n  estimated  280  working  days  per  year, 
iverage  time  per  8  hour  work  day  unless  one  time  response. 


Dated:  Iii!\ 
Jeffrey  Shurei 

Assistant  Conyii 

IFR  Doi,.  OU- 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dijug  Administration 

[Docket  No.  2|)03N-01 06] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Submission  of  Petitions:  Food 
Additive,  Color  Additive  (Including 
Labeling),  aOd  Generally  Recognized 
as  Safe  Affirmation;  and  Electronic 
Submission  Using  FDA  Forms  3503 
and  3504 

AGENCY:  Foo  d  and  Drug  Administration, 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  27, 
2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota,'Desk  Officer 
for  FDA.  FAX:  202-395-6974.  All 
comments  should  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins.  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Submission  of  Petitions:  Food  Additive, 
Color  Additive  (Including  Labeling), 
and  GRAS  Affirmation:  Electronic 
Submission  Using  FDA  Forms  3503  and 
3504  (OMB  Control  Number  0910- 
0016)— Extension 

This  notice  solicits  comments  on  a 
proposed  collection  of  the  following 
four  existing  submissions  of  petitions: 
(1)  Food  additive  and  food  additive 
petitions  (FAPs)  (OMB  control  number 
0910-0016),  (2)  affirmation  of  generally 
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recognized  as  safe  (GRAS)  status  (OMB 
control  number  0910-0132),  (3)  labeling 
requirements  for  color  additives  (other 
than  hair  dyes)  and  petitions  (CAPs) 
(OMB  control  number  0910-0185),  and 
(4)  electronic  submission  of  food  and 
color  additive  petitions  (OMB  control 
number  0910-0480). 

Section  409(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348(a))  provides  that  a  food 
additive  shall  be  deemed  to  be  unsafe, 
unless:  (1)  The  additive  and  its  use,  or 
intended  use,  are  in  conformity  with  a 
regulation  issued  under  section  409  of 
the  act  that  describes  the  condition(s) 
under  which  the  additive  may  be  safely 
used;  (2)  the  additive  and  its  use,  or 
intended  use,  conform  to  the  terms  of  an 
exemption  for  investigational  use;  or  (3) 
a  food  contact  notification  submitted 
under  section  409(h)  of  the  act  is 
effective.  FAPs  are  submitted  by 
individuals  or  companies  to  obtain 
approval  of  a  new  food  additive  or  to 
amend  the  conditions  of  use  permitted 
under  an  existing  food  additive 
regulation.  Section  171.1  (21  CFR  171.1) 
specifies  the  information  that  a 
petitioner  must  submit  in  order  to 
establish  that  the  proposed  use  of  a  food 
additive  is  safe  and  to  secure  the 
publication  of  a  food  additive  regulation 
describing  the  conditions  under  which 
the  additive  may  be  safely  used.  Parts 
172,  173. 175  through  178,  and  180  (21 
CFR  parts  172,  173,  175  through  178, 
and  180)  contain  labeling  requirements 
for  certain  food  additives  to  ensure  their 
safe  use. 


Section  721(a)  of  the  act  (21  U.S.C. 
379e(a))  provides  that  a  color  additive 
shall  be  deemed  to  be  unsafe  unless  the 
additive  and  its  use  are  in  conformity 
with  a  regulation  that  describes  the 
condition(s)  under  which  the  additive 
may  safely  be  used,  or  the  additive  and 
its  use  conform  to  the  terms  of  an 
exemption  for  investigational  use  issued 
under  section  721(f)  of  the  act.  CAPs  are 
submitted  by  individuals  or  companies 
to  obtain  approval  of  a  new  color 
additive  or  a  change  in  the  conditions 
of  use  permitted  for  a  color  additive  that 
is  already  approved.  Section  71.1  (21 
CFR  part  71.1)  specifies  the  information 
that  a  petitioner  must  submit  in  order  to 
establish  the  safety  of  a  color  additive 
and  to  secure  the  issuance  of  a 
regulation  permitting  its  use.  FDA's 
color  additive  labeling  requirements  in 
§  70.25  (21  CFR  part  70.25)  require  that 
color  additives  that  are  to  be  used  in 
food,  drugs,  devices,  or  cosmetics  be 
labeled  with  sufficient  information  to 
ensure  their  safe  use. 

Under  authority  of  sections  201.  402. 
409.  and  701  of  the  act  (21  U.S.C.  321, 
342,  348,  and  371),  FDA  reviews 
petitions  for  affirmation  as  GRAS  that 
are  submitted  on  a  voluntary  basis  by 
the  food  industry  and  other  interested 
parties.  Specifically  under  section 
201  (s)  of  the  act,  a  substance  is  GRAS 
if  it  is  generally  recognized  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  its  safety,  to 
be  safe  through  either  scientific 
procedures  or  common  use  in  food.  The 
act  has  historically  been  interpreted  to 
permit  food  manufactiu-ers  to  make  their 


own  determination  that  use  of  a 
substance  in  food  is  GRAS.  To 
implement  the  GRAS  provisions  of  the 
act,  FDA  has  issued  procedural 
regulations  under  21  CFR  170.35(c)(1). 

In  the  Federal  Register  of  July  31, 
2001  (66  FR  39517),  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Providing  Regulatory 
Submissions  to  Office  of  Food  Additive 
Safety  in  Electronic  Format  for  Food 
Additive  and  Color  Additive  Petitions." 
This  guidance  describes  the  procedures 
for  electronic  submission  of  FAPs  and 
CAPs  using  FDA  Form  No.  3503. 
entitled  "Food  Additive  Petition 
Submission  Application,"  and  FDA 
Form  No.  3504,  entitled  "Color  Additive 
Petition  Submission  Application." 

FDA  scientific  personnel  revjew  food 
and  color  additive  and  GRAS 
affirmation  petitions  to  ensure  the  safety 
of  the  intended  use  of  the  substance  in 
or  on  food,  or  of  a  food  additive  that 
may  be  present  in  food  as  a  result  of  its 
use  in  articles  that  contact  food  (or  for 
color  additives,  its  use  in  food,  drugs, 
cosmetics,  or  medical  devices). 
Respondents  are  businesses  engaged  in 
the  manufacture  or  sale  of  food,  food 
ingredients,  color  additives,  or 
substances  used  in  materials  that  come 
into  contact  with  food. 

In  the  Federal  Register  of  April  4, 
2003  (68  FR  1651 7)  FDA  published  a  60- 
day  notice  requesting  public  comment 
on  the  information  collection 
provisions.  No  comments  were  received. 

FDA  estimates  the  reporting  burden  of 
this  collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden ^ 


21  CFR  Section/ 
FDA  Form 


No.  of 
Respondents 


Annual  Frequency 
per  Response 


TotaJ  Annual 
Responses 


Hours  per 
Response 


Total  Operating 

and  Maintenance 

Costs 


Total  Hours 


CAPS 


70  25 

0 

1 

0 

0 

0 

.    0 

71.1 

2 

1 

2 

1,652 

S5.600 

3.304 

FDA  Form  3504 

1 

1 

1 

1 

0 

1 

GRAS  Affirmation  Petitions 


170.35 


I 


2,598 


2,598 


Total 


FAPs 

171.1 

7 

1 

7 

3,640 

25,480 

FDA  Form  3503 

2 

1 

2 

1 

2 

S5.600 


31.385 


'  There  are  no  capital  costs  associated  with  this  collection  of  information. 


The  estimi  ite  of  burden  for  FAPs  and 
CAPs  is  base  d  on  the  average  number  of 
new  FAPs  and  CAPs  received  in 
calendar  yea  rs  2000  through  2002  and 
the  total  hou  rs  expended  in  preparing 
the  petitions  Although  the  burden 
varies  with  t  le  type  of  petition 
submitted,  a:  i  average  FAP  or  CAP,  or 
GRAS  affirm  ition  petition,  involves 
analytical  wi  irk  and  appropriate 
toxicological  studies,  as  well  as  the 
work  of  drafmng  the  petition  itself.  The 
burden  varie  >  depending  on  the 
complexity  c  f  the  petition,  including  the 
amount  and  ypes  of  data  needed  for 


scientific  an<  lysis. 


Electronic 


submissions  of  petitions 


contain  the  s  mie  petition  information 
required  for  ]  laper  submission.  The 
agency  estim  ites  that  up  to  30  percent 
of  the  petitio  lers  for  both  food  and  color 
additives  wil  take  advantage  of  the 
electronic  su  )mission  process.  By  using 
the  guidelines  and  forms  that  FDA  is 
providing,  th  3  petitioner  will  be  able  to 
organize  the  )etition  to  focus  on  the 
information  i  eeded  for  FDA's  safety 
review.  Then  fore,  we  estimate  that 
petitioners  w  11  only  need  to  spend 
approximate!  /  1  hour  completing  the 
electronic  sui  imission  application  form 
(Form  3503  o :  3504,  as  appropriate) 
because  they  will  have  already  used  the 
guidelines  to  organize  the  petition 
information  r  eeded  for  the  submission. 
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Dated:  July  21,2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-19075  Filed  7-25-03;  b:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  2003N-O034] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  FDA  Safety  Alert/Public 
Health  Advisory  Readership  Survey 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"FDA  Safety  Alert/Public  Health 
Advisory  Readership  Survey"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  13,  2003  (68  FR 
25616),  the  agency  announced  that  the 
proposed  information  collection  had 
bfeen  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0341.  The 
approval  expires  on  July  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

Dated:  July  21,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-19076  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  416(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0312] 

Discussion  of  Animal  Feed  Safety 
System:  A  Comprehensive  Risk-Based 
Safety  Program  for  the  Manufacture 
and  Distribution  of  Animal  Feeds; 
Notice  of  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting; 

request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  to  discuss  the  potential 
development  of  a  comprehensive,  risk- 
based  animal  feed  safety  system  (AFSS) 
describing  how  animal  feeds  (individual 
ingredients  and  mixed  feeds)  should  be 
manufactured  and  distributed  to 
minimize  risks  to  animals  consuming 
the  feed  and  people  consuming  food 
products  from  animals.  We  are 
informing  you  (consumers,  animal  feed 
processors,  animal  producers.  State  and 
local  officials,  and  other  interested 
persons)  of  this  meeting  in  an  effort  to 
solicit  comments  and  seek  your 
assistance  in  our  consideration  of  a 
safety  program  to  effectively  minimize 
the  hazards  to  public  health,  both 
human  and  animal  health,  posed  by 
animal  feed  products. 

Date  and  Time:  The  public  meeting 
will  be  held  on  Tuesday,  September  23, 
2003,  from  1  p.m.  to  5  p.m.,  and 
Wednesday,  September  24,  2003,  from  8 
a.m.  to  3  p.m.  You  may  submit  written 
or  electronic  comments  at  any  time,  but 
they  would  be  most  helpful  if  received 
either  before  or  within  30  days  after  the 
close  of  the  meeting. 

Location:  The  meeting  will  be  held  at 
the  Hyatt  Dulles  International  Airport, 
2300  Dulles  Corner  Blvd.,  Herndon,  VA, 
1-800-233-1234  or  703-713-1234. 
Comments  and  Electronic  Access: 
Interested  persons  may  submit  written 
or  electronic  comments  to  the  Division 
of  Dockets  Management  (HFA-305), 
Food  and  Drug  Administration,  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  copy. 
Submit  electronic  comments  to  http:// 
www.  f  da  .gov/ dockets/ ecommen  ts. 
Comments  should  be  identified  with 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
received  comments  will  be  available  for 
public  examination  in  the  Dockets 
Management  Division  between  9  a.m. 
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and  4  p.m.,  Monday  through  Friday. 
You  can  view  comments  FDA  has 
received  on  the  Internet  at  http:// 
www.fda  .gov/ohrms/dockets/. 

For  General  Information  Contact: 
George  Graber,  Center  for  Veterinarv 
Medicine  (HFV-220).  Food  and  Dnig 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6651; 
FAX  301-827-1484  or  e-mail: 
ggraher@cvm.fda.gov. 

For  Information  About  Registration 
Contact:  Linda  Grassie,  Center  for 
Veterinary  Medicine  (HFV-12),  Food 
and  Drug  Administration,  7519  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
3796;  FAX  301-827-4065  or  e-mail: 
Linda.Grassie@fda.gov. 

Registration:  There  is  no  registration 
fee  for  the  meeting,  but  registration  is 
required.  Limited  space  is  available 
(maximum  of  200),  so  early  registration 
is  encouraged.  You  may  register  by 
phone.  Fax  or  e-mail  (see  For 
Information  About  Registration 
Contact).  Registration  forms  are  also 
available  on  the  Division  of  Dockets 
Management  Web  site  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdocket.cfm. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Linda 
Grassie  (see  For  Information  About 
Registration  Contact)  at  least  7  days  in 
advance. 

Transcripts:  You  may  request  a 
transcript  of  the  meeting's  general 
session  in  writing  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857. 
The  transcript  will  not  include  the 
individual  breakout  sessions,  although 
their  summaries  will  be  included  in  the 
general  session  transcript.  The 
transcript  of  the  public  meeting  will  be 
available  after  the  meeting,  at  a  cost  of 
10  cents  per  page.  You  may  also 
examine  the  transcript  of  the  meeting  at 
the  Division  of  Dockets  Management 
(see  Comments  and  Electronic  Access) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday  and  on  the  Center  for 
Veterinary  Medicine  Web  site  at  http:/ 
/u'H'M'./c/a  .go  v/cvm . 
SUPPLEMENTARY  INFORMATtON: 

I.  Background 

The  regulation  of  animal  feed  by  FDA 
has  focused  on  areas  recognized  as 
having  an  important  impact  on  human 
health.  Medicated  feed  good 
manufacturing  practice  regulations 
(GMPs)  help  prevent  potentially  unsafe 
drug  residues  in  edible  animal  tissue. 
The  regulation  that  prohibits  the  feeding 
of  mammalian  proteins  to  ruminant 
animals  is  intended  to  help  prevent 
bovine  spongiform  encephalopathy  in 


our  cattle  herd  and  the  potential  for 
variant  Creutzfeldt-Jakob  disease  in 
humans.  FDA  believes  it  may  be  of 
value  to  develop  a  comprehensive 
preventive  program  for  the  manufacture 
and  distribution  of  animal  feed. 

While  emphasis  for  fostering  safety 
has  been  placed  on  end  product 
sampling,  only  a  limited  number  of 
samples  are  tested  for  potential 
contaminants.  More  and  more,  industry 
is  considering  preventative,  risk-based 
system  controls  to  augment  end  product 
testing.  We  are  exploring  risk-based, 
preventative  measures  as  an  approach 
designed  to  help  prevent  feed-related 
hazards  from  occurring  and  to  detect 
problems  prior  to  distribution  and  sale 
of  feed  products.  Control  systems  vary, 
but  generally  they  have  a  number  of 
common  basic  elements.  These  include 
the  following  elements:  (1)  A  thorough 
analysis  of  manufacturing  and 
distribution  for  each  product,  (2) 
identification  of  risks  associated  with 
the  process  and  product,  (3) 
identification  and  implementation  of 
controls  to  effectively  prevent  identified 
risks,  (4)  employee  training  programs, 
(5)  controls  focused  on  critical  steps,  (6) 
assurances  such  steps  are  accurately  and 
consistently  performed,  and  (7) 
recordkeeping  and  validation  of  the 
system. 

Although  the  purpose  of  an  AFSS 
would  be  to  reduce  the  risks  associated 
with  animal  feeds,  the  design  of  a  final 
program  would  consider  costs, 
technological  limitations,  and  other 
resource  limitations.  Some  available 
approaches  include  hazard  analysis  and 
critical  control  points  and  GMPs, 
International  Organization  for 
Standardization  procedures,  statistical 
process  controls,  and  standard  sanitary 
operating  procedures.  These  have  been 
used  by  regulatory  agencies  and 
industry  to  help  ensure  the  production 
and  distribution  of  safe  human  foods. 

II.  Meeting 

We  are  holding  the  meeting  in  an 
effort  to  gather  information  from  you, 
our  stakeholders,  on  the  design  of  an 
effective,  comprehensive,  preventive, 
risk-based  program  to  help  minimize 
risks  associated  with  animal  feeds. 
Resources  and  costs  are  important 
considerations  in  any  such  undertaking, 
and  we  are  receptive  to  suggestions 
about  how  these  can  be  controlled  or 
used  most  effectively  (such  as  use  of 
State  inspections  and  self-inspections) 
while  focusing  preventive  efforts  on 
important  known  and  emerging  health 
risks  associated  with  animal  feeds. 

The  meeting  will  feature  stakeholder 
and  government  speakers  discussing 
safety  measures  currently  in  use  and 


others  which  could  be  adapted  to  the 
feed  industry.  We  plan  several 
facilitated  break-out  discussion  groups 
to  explore  topics  such  as  the  following: 

1 .  What  ^e  the  strengths  of  the 
current  Federal  and  State  regulatory 
programs  for  feed  safety? 

2.  What  are  the  weaknesses  of  the 
current  Federal  and  State  regulatory 
programs  for  feed  safety? 

3.  What  are  the  strengths  and 
weaknesses  of  current  industry  feed 
safety  programs? 

4.  Vvhat  are  the  potential  benefits  of 
a  comprehensive,  risk-based  Federal 
feed  safety  program? 

5.  What  components  should  be 
included  in  an  AFSS? 

6.  What  is  the  potential  burden 
(increased  cost  and  manpower)  of  a 
comprehensive,  risk-based  Federal  feed 
safety  program,  and  what  options  are 
available  to  minimize  the  burden? 

Dated:  July  19.  2003. 
Jeffrey  Sliuren, 

Assi.'itant  Commissioner  for  Policy. 

(FR  Doc.  03-19030  Filed  7-257-03:  8:45  am] 

BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0317] 

Draft  Guidance  for  Reviewers  and 
Industry  on  Good  Review  Management 
Principles  for  Prescription  Drug  User 
Fee  Act  Products;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
reviewers  and  industry  entitled  "Good 
Review  Management  Principles  for 
PDUFA  Products."  This  is  one  in  a 
series  of  guidance  documents  that  FDA 
agreed  to  draft  and  implement  in 
conjunction  with  the  June  2002 
reauthorization  of  the  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA).  The 
good  review  management  principles 
(GRMPs)  are  intended  to  promote 
efficient  and  consistent  management  of 
application  reviews.  The  GRMPs  focus 
on  the  role  of  both  reviewers  and 
industry,  emphasizing  effective 
communication  to  enhance  the  drug 
development  and  review  processes. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
September  11,  2003.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 
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FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/wwiv.fda  .gov/cder/guidan  ce/in  dex.  h  tm 
or  http://ivwiv.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  |uly  18.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Dor.  03-19026  Filed  7-25-03:  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  Council  on  Graduate  Medical 
Education  (COGME). 

Dates  and  Times:  September  17,  2003.  8 
a.ni.-4:45  p.m..  September  18.  2003,  8  a.m.- 
3  p.m. 

P/ace;  Holiday  Inn  Select.  Versailles  1. 
8120  Wisconsin  Avenue,  Bethesda.  MD 
20814. 

Status:  The  meeting  will  be  open  to  the 
public. 

Agenda:The  agenda  for  September  17  will 
include:  Welcome  and  opening  comments 
from  the  Chair  of  COGME  and  staff  of  the 
Health  Resources  and  Services 
Administration.  In  the  morning  there  will  be 
a  series  of  speakers  on  topics  covering  the 
physician  workforce,  including  "Managed 
Care  Staffing  Patterns,"  "Small  Area 
Variations,"  and  the  "Impact  of  an  Aging 
Society  on  Physician  Workforce 
Requirements."  There  will  also  be 
presentations  on  the  "Impact  of  Residency 
Duty  Hours  Restrictions-Cost  and  Structural 
Adaptations." 


In  the  afternoon  there  will  be  a  luncheon 
presentation  on  the  "University  of  Michigan" 
Supreme  Court  Case  and  its  Impact  for 
Medic;al  School  Diversity  Initiatives."  Lunch 
will  not  be  provided  to  the  general  public. 
Later  that  afternoon,  the  Council's  three 
workgroups — Diversify,  Graduate  Medical 
Education  Financing,  and  Physician 
Workforce — will  convene. 

The  agenda  for  September  18  will  include 
a  presentation  by  the  Gallup  Organization 
regarding  the  results  of  the  General  Services 
Administration's  Stakeholder  Engagement 
Survey  of  the  Council;  discussion  of  the 
survey  by  the  Council  will  follow.  The 
Council's  three  workgroup  chairs  will  give 
their  reports.  There  will  be  a  report  on 
development  of  a  framework  for  revised 
COGME  physician  workforce  goals,  with 
subsequent  discussion  of  Council 
rei:ommendations  covering  the  physician 
workforce  and  graduate  medical  education. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the  meeting 
should  contact  Stanford  M.  Bastacky.  D.M.D., 
M.H.S.A..  Acting  Executive  Secretary. 
Council  on  Graduate  Medical  Education. 
Division  of  Medicine  and  Dentistry,  Bureau 
of  Health  Professions,  Room  9A-27, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone  (301) 
443-6326. 

Dated:  July  22.  2003. 

lane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

|FR  Doc.  0.3-19074  Filed  7-25-03:  8:45  am) 

BILLING  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Practitioner  Services  Network 
Initiative— New— SAMHSA' s  Center  for 
Substance  Abuse  Treatment  (CSAT) 
plans  to  obtain  information  about  the 
providers,  care  and  characteristics  of 
clients  with  substance  abuse  disorders 
and  related  co-morbidities  that  receive 
treatment  from  practitioners  in  private 
practice  and  organizational  settings. 
This  information  is  needed  to 
complement  available  information  about 
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the  substance  abuse  treatment  provided 
in  institutional  and  publicly  funded 
settings,  in  order  to  more  completely 
describe  the  full  range  and  nature  of 
substance  abuse  problems  affecting  the 
nation. 

The  CSAT  Practitioner  Services 
Network  initiative  will  provide  support 
to  four  of  the  largest  behavioral  health 
associations  in  the  nation  to  design  and 
implement  surveys  using  representative 
samples  of  their  members  and  the 
clients  they  serve.  The  membership  of 
the  selected  Associations  collectively 
represent  a  significant  proportion  of  the 
behavioral  health  professionals  in  the 
country.  Two  additional  associations, 
the  American  Psychiatric  Association 
and  the  American  Psychological 
Association,  have  separately  functioning 
Internet-based  PSN  infrastructures:  from 
these  two  groups  CSAT  will  be  able  to 
purchase  reports  based  on  the  data  they 
have  already  collected. 

For  the  American  Association  for 
Marriage  and  Family  Therapy;  the 


American  Counseling  Association: 
NAADAC,  The  Association  for 
Addiction  Professionals;  and  the 
National  Association  of  Social  Workers, 
CSAT  will  sponsor  new  data  collection 
efforts  to  provide  a  core  set  of  data 
elements  to  be  collected  in  their 
upcoming  membership  surveys.  The 
four  Associations  conduct  periodic 
sample  surveys  of  their  memberships 
through  their  individual  Practitioner 
Services  Network  infrastructures  and 
will  incorporate  a  common  set  of 
specific  substance-abuse  questions  that 
are  of  importance  to  CSAT  into  these 
studies.  CSAT  will  sponsor  data 
collection  and  purchase,  from  each 
Association,  a  report  that  addresses  the 
characteristics  of  practitioners  who  may 
be  expected  to  encounter  clients  with 
substance  abuse  disorders,  the 
characteristics  of  clients  with  behavioral 
and/or  substance  abuse  disorders,  and 
the  nature  of  services  rendered  to  these 
clients. 


The  reports  to  be  purchased  by  CSAT 
will  be  based  on  the  Associations' 
surveys  of  a  representative  sample  of 
500  of  their  members.  Practitioners  in 
the  sample  will  abstract  demographic 
and  encounter-specific  data  from  two  of 
their  current  patients'  records.  No  client 
identifying  information  will  be  collected 
as  part  of  this  study.  Data  collection 
methods  will  include  mailed  surveys 
with  mailed  reminders  and  follow-up 
phone  calls  in  order  to  achieve  a  target 
response  rate  of  80  percent.  This 
information  will  complement  CSAT's 
and  SAMHSA's  existing  data  collection 
efforts  and  provide  a  more 
comprehensive  view  of  the  populations 
in  need  of  services,  the  prevalence  of 
substance  abuse  and  mental  health  co- 
morbidities, and  the  qualifications  and 
training  of  private  practitioners  who 
serve  these  clients.  The  burden 
estimates  are  summarized  in  the 
following  table. 


Estimated  number  of  respondents 


Responses 

per 
respondent 


Estimated 
completion 
time  (hours) 


Total  burden 
hours 


2.000 


1 


.33 


660 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503:  due  to  potential 
delays  in  OMB's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 
submit  comments  by  fax  to:  (202)  395- 
6974. 

Dated:  luly  21.2003. 
Anna  Marsh. 

Acting  E.\erutive  Officer,  SAMHSA. 

(FR  Doc.  0,3-19058  Filed  7-:25-03:  8:45  am) 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  60-Day  Notice  of  Information 
Collection  Under  Review;  Employment 
Eligibility  Verification;  Form  1-9. 


The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  sixty  days  until 
September  26.  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  equality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology', 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Coilection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Employment  Eligibility  Verification. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-9.  Bureau  of 
Citizenship  and  Immigration  Services, 
Department  of  Homeland  Security. 

-    (4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  was  developed  to 
facilitate  compliance  with  section  274A 
of  the  Immigration  and  Nationality  Act, 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1986,  which 
prohibits  the  knowing  employment  of 
unauthorized  aliens.  The  information 
collected  is  used  by  employers  or  by 
recruiters  for  enforcement  of  provisions 
of  immigration  laws  that  are  designed  to 
control  the  employment  of  unauthorized 
aliens. 
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[5)  An 
respondents 
estimated  for 
respond:  78 
minutes  (.15 
20,000.000 
(.066  hours) 

[6)  An 
burden  (in  h 
collection:  1 
hours. 
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suggestions 
proposed 
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additional  in 
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Director,  Regi  1 
Services,  Burfa 
Immigration 
Homeland 
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suggestions 
contained  in 
regarding  the 
and  associate( 
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If  additiona 
contact:  Mr 
Officer, 
Security.  Regi 
and  D  Streets, 
Washington, 

Dated:  July  22 
Richard  A.  Sloa  n 
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[USCG  2002-1 3f  87] 

Environmental  Assessment  of 
Implementation  of  the  Coast  Guard 
Training  Center  Cape  May's  Integrated 
Natural  Resources  Management  Plan 

AGENCY:  Coast 
ACTION:  Notice 
of  no  signifii 


caiit 


Guard,  DHS. 
of  availability  of  finding 
impact  (FONSI). 


ificant 
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SUMMARY:  The 

announces  the 
of  No  Signi 
regarding  its 
Coast  Guard 
Integrated  Natiral 
Management  P 
May,  New  Jersi  ly 
the  Coast  Guarp 
proposed  impl 


U.S.  Coast  Guard 
availability  of  its  Finding 

Impact  (FONSI) 
plementation  of  the 
Twining  Center  Cape  May's 
Resources 
an  (INRMP)  in  Cape 

The  FONSI  records 
s  determination  that  the 
!mentation  would  have 


no  significant  impact  on  the 
environment. 

ADDRESSES:  The  material  referenced  in 
this  notice  is  available  for  inspection  at 
Docket  Management  Facility  (USCG- 
2002-13487).  U.S.  Department  of 
Transportation,  Room  PL— 401,  400 
Seventh  Street  SW.  Washington.  DC 
20590-0001  and  on  the  Internet  at  http:/ 
/dms. dot.gov.  Written  requests  for 
copies  of  the  FONSI,  or  requests  for 
information,  should  be  directed  to:  U.  S. 
Coast  Guard  Training  Center,  Facilities 
Engineering,  1  Munro  Ave..  Cape  May, 
NJ  08204. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the  project, 
you  may  contact  Mr.  Christopher 
Hajduk,  at  1  Munro  Avenue,  Cape  May, 
NJ  08204,  or 

chajduk@tracencapemay.uscg.mil. 
SUPPLEMENTARY  INFORMATION:  On 
October  21,  2002,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (67  FR  64694-64695) 
requesting  comments  on  a  draft 
Integrated  Natural  Resources 
Management  Plan  (INRMP)  and 
Environmental  Assessment  (EA) 
developed  for  use  by  U.S.  Coast  Guard 
(USCG)  and  the  USCG  Training  Center 
(TRACEN)  Cape  May,  New  Jersey  in 
accordance  with  USCG  Commandant 
Instruction  (COMDTINST)  M5090.3, 
Natural  Resources  Management, 
COMDTINST  M16475.1D,  National 
Environmental  Policy  Act  Manual,  and 
Department  of  Transportation  (DOT) 
Order  5610.1C,  Procedures  for 
Considering  Environmental  Impacts. 

The  INRMP  provides  TRACEN  Cape 
May  with  a  description  of  the 
Installation  [e.g..  location,  history,  and 
mission),  information  about  the 
surrounding  physical  and  biotic 
environment,  and  an  assessment  of  the 
impacts  to  natural  resources  as  a  result 
of  mission  activities.  Furthermore,  the 
INRMP  recommends  various 
management  practices,  in  compliance 
with  Federal,  state,  and  local  standards, 
designed  to  mitigate  negative  impacts 
and  to  enhance  the  positive  effects  of 
the  TRACEN's  mission  on  local 
ecosystems. 

The  INRMP  integrates  all  aspects  of 
natural  resources  management  with  the 
rest  of  the  TRACEN  Cape  May's 
mission,  and  therefore  becomes  the 
primary  tool  for  managing  the 
TRACEN's  ecosystems  while  ensuring 
the  successful  accomplishment  of  the 
training,  law  enforcement,  and  Search 
and  Rescue  (SAR)  missions  at  the 
highest  possible  levels  of  efficiency.  The 
INRMP  is  a  guide  for  the  management 
and  stewardship  of  all  natural  resources 
present  at  the  TRACEN. 


No  comments  were  received  during 
the  review  process. 

The  INRMP  and  EA  are  available  for 
public  inspection  or  copying  at  the 
Docket  Management  Facility  listed  in 
ADDRESSES.  The  Docket  Management 
Facility  is  open  9  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  at  http://dms.dot.gov. 

Dated;  July  8,  2003. 
D.S.  Klipp 

CDR,  U.S.  Coast  Guard,  Facilities  Engineer,- 
Coast  Guard  Training  Center,  Cape  May. 
[FR  Doc.  03-19040  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1477-DR] 

Arizona;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arizona  (FEMA- 
1477-DR),  dated  July  14,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
14,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arizona,  resulting 
from  the  Aspen  Fire  on  June  17,  2003,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I.  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Arizona. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
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other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Other 
Needs  Assistance  under  section  408  of  the 
Stafford  Act  is  later  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Michael  J. 
Hall,  of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Arizona  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Pima  County  for  Public  Assistance. 

All  counties  within  the  State  of 
Arizona  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant' Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Hou.sehold  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretar\\  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-19109  Filed  7-25-03;  8:45  am] 

BILLING  COOE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-147&-DR] 

Indiana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 


ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1476-DR),  dated  July  11,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
11,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana,  resulting 
from  severe  storms,  tornadoes,  and  flooding 
on  July  4,  2003.  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  1.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
and  the  Other  Needs  Assistance  under 
Section  408  of  the  Stafford  Act  will  be 
limited  to  75  percent  of  the  total  eligible 
costs.  If  Public  Assistance  is  later  warranted. 
Federal  funds  provided  under  that  program 
will  also  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  tothis  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Thomas  J. 
Costello,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 


I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Adams,  ■•Mien.  Benton,  Blackford,  Boone, 
Carroll.  Cass.  Clinton.  Fountain.  Howard, 
Huntington.  Jasper.  Jay.  Ko.sciusko,  Miami. 
Montgomery.  Noble.  Pulaski,  Tippecanoe, 
Tipton.  Wabash,  Warren.  Wells.  White,  and 
Whitley  Counties  for  Individual  Assistance. 

All  counties  within  the  State  of 
Indiana  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Di.saster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

[  'nder  Secretary,  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-19112  Filed  7-25-03;  8:45  am) 

BILLING  COOE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1476-DR] 

Indiana;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  (FEMA-1476-DR), 
dated  July  11,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  July  11.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
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major  disaste  ■ 
declaration  o 

,  Gib 


esl 


Delaware, 
Henry.  Madisofi 
Wayne  Counfi 
(The  following 
Assistance 
for  reporting  a 
Community 
Brown  Fund 
Counseling 
Program;  83.54  1 
Assistance 
Assistance;  83. 
Household  Ho 
Household  Dis. 
83.560  Individ 
Other  Needs,  8 
Grants;  83.548, 
Program.) 
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by  the  President  in  his 
July  11,2003: 

nt,  Hamilton.  Hancock, 
,  Marion,  Randolph,  and 
for  Individual  Assistance. 
Catalog  of  Federal  Domestic 
Nuifbers  (CFDA)  are  to  be  used 
drawing  funds:  83.537, 
Disaster  Loans;  83.538,  Cora 
Pi  Dgram;  83.539.  Crisis 
83p40,  Disaster  Legal  Services 
.  Disaster  Unemployment 
(DLf|\):  83.556,  Fire  Management 
58,  Individual  and 
■iing:  83.559,  Individual  and 
ster  Housing  Operations; 
j|  and  Household  Program — 
544,  Public  Assistance 
Hazard  Mitigation  Grant 


I  SI 


Michael  D.  Bra  vn 

Under  Secretary ,  Emergency  Preparedness 
and  Response 

[FR  Doc.  03-19|l3  Filed  7-25-03;  8:45  ami 
BILLING  CODE  6711  -02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency  T 

[FEMA-1476-DR] 

Indiana;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 


era 


agency:  Fed 
Management 
Preparedness 
Department 
action:  Notice 


1  Emergency 
gency,  Emergency 
i  nd  Response  Directorate, 
of  Homeland  Security. 


SUMMARY:  Thi< 
of  a  major  disa  iter 
State  of  Indianp 
dated  July  11. 
determination! 

EFFECTIVE  DATg:  July  17,  2003. 


notice  amends  the  notice 

declaration  for  the 
(FEMA-1476-DR), 
!003.  and  related 


FOR  FURTHER 
Magda  Ruiz, 
Emergency  Mahagement 
Washington 
SUPPLEMENTAR  ' 
of  a  major  disa  ;te 
State  of  Indian  i 
include  the  fol 
areas  determin  !d 
affected  by  the  catastroph 
major  disaster 
declaration  of 


INFORMATION  CONTACT: 
R  !covery  Division,  Federal 
igement  Agency, 
; 20472, (202)  646-2705. 
INFORMATION:  The  notice 
ir  declaration  for  the 
is  hereby  amended  to 
owing  areas  among  those 
"  to  have  been  adversely 
e  declared  a 
)y  the  President  in  his 
uly  11,2003: 


Clay,  Fulton 
Vigo  Counties  foi 
(The  following  C  italog 
Assistance  Numl  ers 
for  reporting  and 
Community  Disa  iter 
Brown  Fund  Pro; ;: 
Counseling;  83 


Mopgan,  Newton,  Parke,  and 
Individual  Assistance, 
of  Federal  Domestic 
(CFDA)  are  to  be  used 
drawing  funds:  83.537, 
Loans;  83.538,  Cora 
;ram;  83.539,  Crisis 

Disaster  Legal  Services 


540, 


Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
-Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-19114  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1475-DR] 

Kentucky;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1475-DR),  dated  July 
2.  2003,  and  related  determinations. 
EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
2,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky,  resulting  from  severe  storms, 
flooding,  mud  and  rock  slides,  and  tornadoes 
on  lune  14.  2003.  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  Commonwealth.  Consistent 


with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Alexander  S. 
Wells,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Kentucky 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

Boyd,  Breathitt.  Carter.  Clay.  Elliott.  Floyd, 
Greenup,  Harlan,  Johnson,  Knott,  Lawrence, 
Leslie,  Letcher.  Lewis,  Magoffin,  Martin. 
Owsley,  Perry.  Pike,  and  Rowan  Counties  for 
Individual  Assistance. 
Boyd.  Breathitt.  Carter,  Clay,  Elliott,  Floyd, 
Johnson,  Knott,  Knox,  Lawrence,  Leslie, 
Magoffin,  Monroe,  Montgomery,  Owsley, 
Perry,  Pike,  and  Rowan  Counties  for  Public 
Assistance. 

All  counties  within  the 
Commonwealth  of  Kentucky  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management     • 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-19111  Filed  7-25-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1475-DR] 

Kentucky;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
1475-DR),  dated  July  2,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  June  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  June  27, 
2003. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program-,.83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undfr  Serretary.  EmergencyPreparedness 
and  Response. 

(FR  Doc.  03-19116  Filed  7-25-03;  8:45  ami 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1478-DR) 

Ohio;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 


disaster  for  the  State  of  Ohio  (FEMA- 
1478-DR),  dated  July  15,  2003,  and 
related  determinations. 

EFFECTIVE  DATE:  July  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
15,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Ohio,  resulting 
from  severe  storms  and  flooding  on  July  4, 
2003,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster, 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I.  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Ohio. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  atitliorized  to  allocate  from  funds 
available  for  theise  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
an\  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  hv  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  tixtent 
allowable  under  the  Stafford  Act.     , 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response.  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Ron 
Sherman,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Ohio  to  have  been 
affected  adversely  by  this  declared 
major  disaster:  Auglaize,  Darke,  Logan, 


Mercer,  Shelby,  and  Van  Wert  Counties 
for  Individual  Assistance. 

All  counties  within  the  State  of  Ohio  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance:  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disa.ster  Housing  Operations: 
83.560  Individual  and  Household  Program — 
Other  Needs.  83.544.  Public  Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response. 

|FR  Doc.  0.3-19110  Filed  7-25-03:  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1474-DR1 

West  Virginia;  Amendment  No.  7  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency.'  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  majo.r  disaster  for  the  State  of  West 
Virginia  (FEMA-1474-DR).  dated  June 
21,  2003.  and  related  determinations. 
EFFECTIVE  DATE:  July  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  15, 
2003. 

(The  following  Catalog  of  Federal  Domestic 
Assistanrp  Numbers  ((;FDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537. 
Commiinily  Disaster  Ijians:  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Cvunsfling:  83.540.  Disaster  Legnl  .Services 
Program:  83.541.  Disaster  Unemplovment 
Assistan(  e  (DU.\):  83.556.  Fire  Maiiaginnenl 
Assistance:  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Prograni — 
Other  Needs;  83.544,  Public  Assistance 
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Grants;  83.548 
Program.) 


Michael  D.  Brojtvn 

Under  Secretar 
and  Response. 
(FR  Doc.  03-1* 
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Hazard  Mitigation  Grant 


,  Emergency  Preparedness 
15  Filed  7-25-03;  8:45  am] 


DEPARTMEN  T  OF  HOMELAND 
SECURITY     I 

Federal  Emei^ency  Management 
Agency 


[FEMA-1474-DR] 


West  Virginia 
Notice  of  a 


Major 


agency: 

Management 
Preparedness 
Department  o 

action:  Noticf 


Fedei  al  Emergency 

i  Agency,  Emergency 
md  Response  Directorate. 
Homeland  Security. 


SUMMARY:  Thi 
of  a  major  dis4ster 
State  of  West 
DR).  dated  Jurte 
determination  > 


notice  amends  the  notice 
declaration  for  the 
Virginia  {FEMA-1474- 
21,  2003,  and  related 


EFFECTIVE  DATIi:  July  14.  2003. 


FOR  FURTHER 
Magda  Ruiz, 
Emergency  M^agement 
Washington, 


II IFORMATION  CONTACT: 

RJecovery  Division,  Federal 
Agency, 
20472,  (202)  646-2705. 


EC: 


SUPPLEMENTARlY 

of  a  major  di 
State  of  West 
amended  to 
among  those 
been  adverseli| 
catastrophe 
the  President 
21,2003: 


Monongalia 
Assistance  and 

(The  following 
Assistance 
for  reporting  an 
Community 
Brown  Fund 
Counseling;  83 
Program;  83.541 
Assistance  (DUi^) 
Assistance;  83. 
Household 
Household  D 
83.560  Individui 
Other  Needs 
Grants;  83.548. 
Program.) 

Michael  D.  Brow)n 

Under  Secretary, 
and  Response. 
[FR  Doc.  03-191 1 

aOiJNG  C00€  671»  02-P 


Amendment  No.  5  to 
Disaster  Declaration 


INFORMATION:  The  notice 
isiister  declaration  for  the 

\  'irginia  is  hereby 
in  :lude  the  following  area 
areas  determined  to  have 
affected  by  the 
declared  a  major  disaster  by 
his  declaration  of  June 


11 , 


Cfcunty  for  Individual 
I  ublic  Assistance. 
C  atalog  of  Federal  Domestic 
Numpers  (CFDA)  are  to  be  used 
drawing  funds:  83.537, 
Disaster  Loans;  83.538,  Cora 
im;  83.539,  Crisis 
Disaster  Legal  Services 
Disaster  Unemployment 
;  83.556,  Fire  Management 
Individual  and' 
Hou^ng;  83.559,  Individual  and 
Housing  Operations; 
and  Household  Program — 
83.644.  Public  Assistance 
i  azard  Mitigation  Grant 


Pro  jra 
5  40. 


5;i8, 


isa<  ter 


Emergency  Preparedness 
7  Filed  7-25-03;  8:45  am] 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1474-DR] 

West  Virginia;  Amendment  No.  6  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  (FEMA-1474- 
DR),  dated  June  21.  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  July  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
21,  2003:  Doddridge,  Harrison,  and 
Ritchie  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-19118  Filed  7-25-03;  8:45  am] 

BILLNG  code  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 


fFEMA-1474-DR] 

West  Virginia;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  {FEMA-1474- 
DR),  dated  June  21,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  July  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
21, 2003: 

Nicholas  County  for  Individual 
Assistance  (already  designated  for 
Public  Assistance.) 

Cabell  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83,537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-19119  Filed  7-25-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 4-N-07] 

Notice  of  Proposed  Information 
Collection:  Comment  Request, 
Youthbuild  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  September 
26,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sheila  Jones.  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  7232.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Williams  at  telephone  number 
(202)  708-2290  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  whether  the  information  will 
have  practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Youthbuild 
Program. 

OMB  Control  Number,  if  applicable: 
2506-0142. 


Description  of  the  need  for  the 
information  and  proposed  use:  The 
Youthbuild  Program  was  authorized 
under  Section  164  of  the  Housing  and 
Communitv  Development  Act  of  1992 
(42  U.S.C.  8011).  Funded  programs 
provide  disadvantaged  youth, 
predominantly  high  school  drop  outs 
with  educational  opportunities  and  job 
skills  training.  Information  is  collected 
from  eligible  applicants  for  a 
competition  to  determine  which  entities 
will  receive  grant  funds. 

Agency  form  numbers,  if  applicable: 
HUD  Form  40211.  SF1199A,  HUD- 
27054. 

Members  of  affected  public:  Public  or 
private  nonprofit  agencies,  including 
State  or  local  housing  agencies  or 
authorities.  State  or  units  of  local 
government,  or  any  entity  eligible  to 
provide  education  and  employment 
training  under  other  Federal 
employment  training  programs. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  121,280. 

Status  of  the  proposed  information 
collection:  Since  FY  2000.  all  grant 
administration  and  record  keeping  for 
the  Youthbuild  Program  has  been 
delegated  to  HUD  Field  Office 
jurisdictions.  They  have  the 
responsibility  for  reviewing  grant 
activities  via  Semi-Annual  Reports  for 
recipients  of  Youthbuild  funds. 

Authority:  The  Paperwork  ReductiSn  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  July  22.  2003. 
Roy  A.  Bernardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

|FR  Doc.  03-19047  File^d  7-25-03:  8:45  am) 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4837-D-43] 

Order  of  Succession  for  the  Office  of 
Policy  Development  and  Research 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Notice  of  order  of  succession. 


SUMMARY:  In  this  notice,  the  Assistant 
Secretary'  for  Policy  Development  and 
Research  designates  the  Order  of 
Succession  for  the  Office  of  Assistant 
Secretar\'  for  Policy  Development  and 
Research.  This  Order  of  Succession 
supersedes  the  Order  of  Succession  for 
the  Office  of  Policy  and  Development, 
published  on  December  1,  1998. 


EFFECTIVE  DATE:  July  8.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  B.  Newkirk.  Director,  Management 
and  Administrative  Services. 
Department  of  Housing  and  Urban 
Development.  Room  8228.  451  Seventh 
Street,  SW,  Washington.  DC  20410- 
6000.  telephone  (202)  708-1812.  (This  is 
not  a  toll-free  number.)  Persons  with 
hearing-  or  speech-impairments  may 
access  this  number  through  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  l-800-87y-8339. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Policy 
Development  and  Research  is  issuing 
this  Order  of  Succession  of  officials 
authorized  to  perform  the  duties  and 
functions  of  the  Office  of  the  Assistant 
Secretary  when,  by  reason  of  absence, 
disability,  or  vacancy  in  office,  the 
Assistant  Secretary  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Office.  This  Order  of 
Succession  is  subject  to  the  provisions 
of  the  Vacancy  Reform  Act  of  1 998  (5 
U.S.C.  3345-3349d).  This  publication 
supersedes  the  Order  of  Succession 
notice  on  December  1.  1998  (63  FR 
66193). 

Accordingly,  the  Assistant  Secretary 
for  Policy  Development  and  Research 
designates  the  following  Order  of 
Succession: 

Section  A.  Order  of  Succession 

Subject  to  the  provision  of  the 
Vacancy  Reform  Act  of  1998.  during  any  . 
period  when,  by  reason  of  absence, 
disability,  or  vacancy  in  office,  the 
Assistant  Secretary  for  Policy 
Development  and  Research  is  not 
available  to  exercise  the  powers  or 
perform  the  duties  of  the  Office  of  the 
Assistant  Secretary  for  Policy 
Development  and  Research,  the 
following  officials  within  the  Office  of 
Policy  Development  and  Research  are 
hereby  designated  to  exercise  the 
powers  and  perform  the  duties  of  the 
Office: 

(1)  General  Deputy  Assistant 
Secretary. 

(2)  Deputy  Assistant  Secretary  fur 
Economic  Affairs. 

(3)  Deputy  Assistant  Secretaiy  for 
Research.  Evaluation,  and  Monitoring. 

(4)  Deputy  Assistant  Secretary  for 
Policy  Development. 

These  officials  shall  perform  the 
functions  and  duties  of  the  Office  in  the 
order  specified  herein,  and  no  official 
shall  ser\'e  unless  all  the  other  officials, 
whose  position  titles  precede  his  or  hers 
in  this  order,  are  unable  to  act  by  reason 
of  absence,  disabihty,  or  vacancy  in 
office. 


44354 


(if: 


Section  B.  Au^ority 

This  Order 
the  Order  of 
Assistant  Seci^tarv 
Development 


on  December 

Authority:  Se 

of  Housing  and 
U.S.C.  3535(3). 


Dated:  fuly  « 
Alberto  F.  Trevjio 

Assistant  Secrfti 
and  Research. 
|FR  Doc.  03-19 

BILLING  CODE  421 


Superseded 

Succession  supersedes 
Siiccession  for  the 
for  Policy 
nd  Research,  published 
.  1998  (63  FR  66193). 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  P^iblic  Comments  on 
Information  Cdllection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  tfie 
Paperwork  Reduction  Act 


t  ed 


Ccp 
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whether  the 
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ional  Atlas  of  the  United 


approval  number:  1028- 


Pot  mtial  customers  of 
iroducts  and  services 


will  be  asked  questions  that  provide  (1) 
potential  uses  of  these  products  and 
services;  (2)  types  of  personal  computers 
and  telecommunications  used;  (3) 
current  methods  of  acquiring  atlas-type 
information;  (4)  demographic 
information;  (5)  personal  expectations 
from  the  products;  (6)  suggestions  for 
improving  these  products  and  services. 
Survey  questionnaires  will  be 
distributed  by  mail  in  a  return  postage- 
paid  format,  in  person  at  National  Atlas 
exhibits  and  other  venues,  and  via  the 
World  Wide  Web.  Focus  groups  will  be 
held  at  various  locations  across  the 
United  States  and  could  include 
prototype  product  testing.  Software 
usability  studies  will  be  conducted  at 
various  locations  and  will  result  in  the 
development  of  products  and  services 
that  are  easier  to  use.  Customer 
information  gathered  from  the 
questionnaires,  focus  groups,  and 
usability  studies  will  be  used  to 
evaluate  and  improve  the  National  Atlas 
of  the  United  State  based  on  customer 
responses.  The  proposed  collection  is 
limited  in  scope  to  the  National  Atlas 
products  and  the  capability  of  the 
products  to  meet  customer  needs. 

Bureau  form  number:  None. 

Frequency:  An  estimated  2-3  surveys, 
2-5  focus  groups,  and  2-5  software 
usability  studies  per  year  to  evaluate 
potential  customer  segments  and 
reactions. 

Description  of  respondents:  Owners  of 
personal  computers,  with  Internet 
access.  Potentially  the  general  public, 
libraries,  and  schools. 

Estimated  completion  time:  Varies 
depending  on  the  mechanism  used: 
Approximately  0.15  minutes  per  survey 
and  1  hour  per  focus  group  session  of 
usability  test  session. 

Annual  responses:  Approximately 
1,000  survey.  75  focus  group  responses, 
and  75  software  usability  responses. 

Annual  burden  hours:  400. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Dated:  )uly  14,  2003. 
Robert  A.  Lidwin, 

Chief  of  Staff  for  Geography . 

(FR  Doc.  03-19100  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  to  extend  the  collection 
of  information  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  within  60  days 
directly  to  the  Bureau  clearance  officer, 
U.S.  Geological  Survey.  807  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston.  Virginia  20192;  telephone  (703) 
648-7313. 

Specific  public  comments  are 
requested  as  to: 

1.  Whether  the  collection,  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Annual  National  Earthquake 
Hazards  Reduction  Program 
Announcement. 

OMB  approval  number:  1028-0051. 

Abstract:  Respondents  submit 
proposals^to  support  research  in 
earthquake  hazards  and  earthquake 
prediction  to  earth-science  data  and 
information  essential  to  mitigate 
earthquake  losses.  This  information  will 
be  used  as  the  basis  for  selection  and 
award  of  projects  meeting  the  program 
objectives.  Annual  or  final  reports  are 
required  on  each  selected  performance. 

Bureau  form  number:  None. 

Frequency:  Annual  proposals,  annual 
or  final  reports. 

Description  of  respondents: 
Educational  institutions,  profit  and  non- 
profit organizations,  individuals,  and 
agencies  of  local  or  State  governments. 

Annual  responses:  370. 

Annual  burden  hours:  12,800  hours. 
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Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Dated:  )uly  14,  2003. 
Frances  W.  Pierce, 

Acting  Associate  Director  for  Geology. 

|FR  Doc.  03-19101  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4310-Y7-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-050-1020-PG:  GP03-O237] 

Notice  of  Public  Meeting:  Washington/ 
Oregon  Combined  Resource  Advisory 
Council  Meeting  for  John  Day/Snake, 
Southeast  Oregon  and  Eastern 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  John  Day 
Snake,  Southeast  Oregon  and  Eastern 
Washington  Resource  Advisory 
Councils  (RACs),  will  meet  as  indicated 
below. 

DATES:  The  two-day  public  meeting  will 
be  held  at  the  Kah-Nee-Ta  High  Desert 
Resort.  6823  Highway  8.  Warm  Springs. 
OR  on  Monday.  September  22,  2003 
from  12:30  p.m.  to  4:30  p.m.  and  on 
Tuesday.  September  23.  2003  from  8 
a.m.  to  noon  and  1  p.m  to  4  p.m.  On 
September  23.  a  public  comment  period 
will  follow  the  meeting,  starting  at 
approximately  4  p.m.  and  ending  at 
approximately  5:30  pm. 
SUPPLEMENTARY  INFORMATtON:  The  three 
15-member  Councils  advise  the 
Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Oregon  and 
Washington. 

Meeting  Topics  May  Include: 

Rangeland  Health  Assessment — Wild 

Horses 
Sustaining  Working  Landscapes 

Overview — Noxious  Weeds 
Recordable  Disclaimers  of  Interest 

(Roads) 

Meeting  Procedures 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 


Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  ipdividual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Gibbons  at  (541)  416-6700. 
Prineville  Bureau  of  Land  Management. 
3050  NE  Third  Street,  Prineville,  OR, 
97754. 

Dated:  Iu]\  21.  2003. 
Alan  Barron  Bail, 

District  Manager. 

[FR  Doc.  03-19061  Filed  7-2.5-03:  8:45  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NDM-88114] 

Public  Land  Order  No.  7577;  Transfer 
of  Jurisdiction;  North  Dakota 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  transfers 
jurisdiction  of  640  acres  of  public  land 
within  the  boundar>'  of  the  Little 
Missouri  National  Grasslands  to  the 
United  States  Forest  Ser\'ice. 
EFFECTIVE  DATE:  July  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Sorg,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings, 
Montana  59107-6800,  406-896-5045.  or 
Douglas  Burger,  BLM  North  Dakota 
Field  Office,  2933  Third  Avenue  West. 
Dickinson,  North  Dakota  58601-2619, 
701-227-7703. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
transfer  of  surface  estate  only.  The  land 
has  been  and  shall  remain  open  to 
mining,  mineral  and  geothermal  leasing, 
and  mineral  material  sales. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary'  of  the  Interior  by  Section 
204  of  the  Federal  Land  and  Policy 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994)  it  is  ordered  as  follows: 

Subject  to  valid  existing  rights, 
jurisdiction  of  the  following  described 
land  within  the  boundary'  of  the  Little 
Missouri  National  Grasslands,  is  hereby 
transferred  to  the  United  States  Forest 
Sen'ice.  to  be  managed  as  National 
Grasslands: 

Fifth  Principal  Meridian.  North  Dakota 

T.  141  N..  R.  101  W.. 


Sec.  10. 

The  area  .described  contains  640  acres  in 
Billings  County. 

Dated:  )uly  11.  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

.[FR  Doc.  03-19124  Filed  7-25-03;  8:45  am] 

BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU  42839  and  UTU  42839A] 

Public  Land  Order  No.  7576;  Partial 
Revocation  of  Secretarial  Order  Dated 
December  21, 1906;  Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  partially  revokes  a 
Secretarial  Order  insofar  as  it  affects 
approximately  400  acres  of  National 
Forest  System  lands  withdrawn  for 
Bryant's  Fork,  Strawberry',  and  Uinta 
River  Administrative  Sites.  This  action 
will  open  the  lands  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands  and  to 
mining,  subject  to  valid  existing  rights, 
the  provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
EFFECTIVE  DATE:  August  27.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Fryer.  Forest  Service. 
Intermountain  Region.  324-25th  Street, 
Ogden,  Utah  84401-2310.  801-625- 
5802. 

SUPPLEMENTARY  INFORMATION:  The 
Secretarial  Order  dated  December  21. 
1906.  withdrew  National  Forest  System 
lands  for  Bryant's  Fork.  Strawberry,  and 
Uinta  River  Administrative  Sites,  and 
several  other  administrative  sites  (ranger 
stations).  The  Forest  Service  has 
determined  that  the  withdrawal  is  no 
longer  needed  on  the  three 
administrative  sites  listed  above  and  has 
requested  the  partial  revocation. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1 .  The  Secretarial  Order  dated 
December  21.  1906,  which  withdrew 
National  Forest  System  lands  for  several 
Forest  Ser\'ice  administrative  sites,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 


Uinta  National 


Forest 


Bryant  s  Fork  Allministrative  Site 

Uinta  Special  \  eridian 

T.  3  S..  R.  12  \V 
Sec.  36.  VVVa^E'. 

Strawberry  AdrAinistrative  Site 

Uinta  Special  V  eridian 

T.  2  S..  R.  12  W 
Sec.  27.  NE". 

Ashley  National  Forest 

Uinta  River  Administrative  Site 
Uinta  Special  N^ridian 

T.  2  N..  R.  2  W. 

Sec.  4,  E'/2SWh 

The  areas  desi  ribed 
approximately  4P0  acres. 


tii 


2.  At  lOa.m 
lands  shall  be 
disposition  as 
National  Fores  t 
location  and 
States  mining 
existing  rights 
withdrawals, 
record,  and  th( 
applicable  law 
described  in 
general  minin 
and  time  of 
Any  such 
including  a 
under  30  U.S 
rights  against 
required  to 
initiate  a  right 
governed  by 
conflict  with  F 
Land  Manage 
disputes 
possessory  ri; 
provided  for 
local  courts. 


g}t; 


Dated:  luly  11 
Rebecca  W.  Wat4on 

Assistant  Secretcfy- 
Management. 
|FR  Doc.  03-191 

BILLING  CODE  341(^1 


DEPARTMENT 
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•^Land  and  Minerals 


5  Filed  7-25-03;  8:45  am] 
1-P 


OF  THE  INTERIOR 


Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Subinitted  for  Office  of 
Management  ahd  Budget  (0MB) 
Review;  Comirient  Request 

agency:  Mineri  Is  Management  Service 
(MMS),  Interioi. 

ACTION:  Notice  )f  an  extension  of  a 
currently  appro  ved  information 
collection  (OM^  Control  Number  1010- 
0138). 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  part  206,  subpart  B.  This  notice 
also  provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements.  The  ICR  is  titled  "30  CFR 
Part  206,  Subpart  B,  Establishing  Oil 
Value  on  Royalty  Due  on  Indian 
Leases." 

DATES:  Submit  written  comments  on  or 
before  August  27,  2003. 

ADDRESSES:  Submit  written  comments 
either  by  fax  (202)  395-5806  or  e-mail 
[Ruth  Solomon@omb.eop.gov)  directly 
to  thelDffice  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0138).  Mail  or  hand-carry  a  copy  of  your 
comments  to  Sharron  L.  Gebhardt, 
Regulatory  Specialist,  Minerals 
Management  Service,  Minerals  Revenue 
Management,  P.O.  Box  25165,  MS 
320B2,  Denver,  Colorado  80225.  If  you 
use  an  overnight  courier  service,  our 
courier  address  is  Building  85,  Room  A- 
614,  Denver  Federal  Center,  Denver, 
Colorado  80225. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  telephone  (303) 
231-3211,  FAX  (303)  231-3781.  You 
may  also  contact  Sharron  Gebhardt  to 
obtain  a  copy  at  no  cost  of  the 
regulations  that  require  the  subject 
collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  "30  CFR  Part  206,  Subpart  B, 
Establishing  Oil  Value  on  Royalty  Due 
on  Indian  Leases." 

OMB  Control  Number:  1010-0133. 

Bureau  Form  Number:  None. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  under  the  Mineral  Leasing 
Act  (30  U.S.C.  1923  and  the  OCS  Lands 
Act  (43  U.S.C.  1353)  is  responsible  for 
managing  the  production  of  minerals 
from  Federal  and  Indian  lands  and  the 
OCS,  collecting  royalties  from  lessees 
who  produce  minerals,  and  distributing 
the  funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  also  has 
an  Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
MMS  performs  the  royalty  management 
functions  and  assists  the  Secretary  in 


carrying  out  DOI's  Indian  trust 
responsibility. 

On  December  20,  1995,  MMS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (60  FR  65610) 
regarding  valuation  of  oil  from  Federal 
and  Indian  leases.  In  the  notice,  we 
asked  all  interested  parties  to  submit 
and/or  comment  on  alternate 
methodologies  for  valuing  oil 
production.  Additionally,  we  asked  for 
comments  related  to  "significant 
quantities"  in  valuation  determinations. 

Although  industry  generalfy  had  no 
comments  due  to  pending  litigation  on 
this  issue,  many  States  and  Indian 
organizations  generally  believed  the 
current  system  is  outdated  and  a  new 
system  based  on  either  the  New  York 
Mercantile  Exchange  (NYMEX)  or  spot 
prices  would  be  more  appropriate.  In 
response  to  these  concerns,  we 
published  a  proposed  rule  on  February 
12,  1998  (63  FR  7089),  revising  the 
current  Indian  oil  valuation  regulations. 
This  proposed  rule  "Establishing  Oil 
Value  for  Royalty  Due  on  Indian 
Leases,"  added  more  certainty  to 
valuation  of  oil  produced  from  Indian 
lands  and  eliminated  any  direct  reliance 
on  posted  prices. 

Tnen,  MMS  proposed  further  changes 
to  its  proposed  rule  regarding  the 
valuation,  for  royalty  purposes,  of  crude 
oil  produced  from  Indian  leases  by 
publishing  a  supplementary  proposed 
rule  on  January  5,  2000  (65  FR  403). 
This  supplementary  proposed  rule 
established  a  new  form — Form  MMS- 
44i 6,  Indian  Crude  Oil  Valuation 
Report,  for  collecting  value  and  value 
differential  data.  OMB  approved  the  use 
of  this  proposed  Form  MMS-4416  and 
assigned  OMB  Control  Number  1010- 
0113. 

MMS  is  now  requesting  OMB  to 
renew  its  approval  for  the  reporting 
requirements  under  the  proposed  and 
supplementary  proposed  rules  until  a 
final  rule  is  published.  We  are  also 
seeking  OMB's  approval  for  the  current 
requirements  in  30  CFR  part  206, 
subpart  B,  that  were  inadvertently 
overlooked.  This  notice  gives  the  public 
another  opportunity  to  comment  on  the 
reporting  requirements  in  the  proposed 
and  supplementary  proposed  rules  and 
to  also  comment  on  the  current 
requirements. 

MMS  announced  in  the  Federal 
Register  on  February  12,  2003  (68  FR 
7086),  the  dates,  places,  and  times  for 
workshops  on  issues  related  to  the 
existing  rules  adopted  in  March  2000 
governing  the  valuation  for  royalty 
purposes  of  crude  oil  produced  from 
Federal  leases.  The  workshops,  held  on 
March  4-6,  2003,  addressed,  among 
other  things,  issues  related  to 
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calculation  of  transportation  allowances 
(including  the  rate  of  return  allowed  for 
calculating  actual  costs  under  non- 
arm's-length  transportation 
arrangements),  timing  and  application 
of  published  index  prices,  and 
calculation  of  location  and  quality 
differentials  under  certain 
circumstances. 

Because  of  the  substantive  overlap 
between  these  issues  and  issues 
involved  in  the  proposed  rule  on  Indian 
oil  valuation,  and  to  give  persons 
interested  in  Indian  lease  issues  an 
opportunity  to  participate  in  the 
workshops,  MMS  reopened  the 
comment  period  (68  FR  7086)  for  60 


days  on  the  proposed  rule  on  Indian  oil 
valuation  so  it  can  include  in  the  record 
any  relevant  comments  received.  MMS 
will  then  consider  those  comments  as 
they  might  apply  to  the  Indian  oil 
valuation  rule. 

Frequency  of  Response:  Annually  and 
monthly. 

Estimated  Number  and  Description  of 
Respondents:  236  Companies  paying 
royalties  on  oil  produced  from  tribal 
and  allotted  Indian  leases. 

•  225  respondents  (proposed  and 
supplementary  proposed  rules) 

•  11  respondents  (current  regulations) 
Estimated  Annual  Repoiiing  and 

Recordkeeping  "Hour"  Burden:  6,980 
Hours. 


•  6,680  hours  (proposed  and 
supplementar\'  proposed  rules) 

•  300  hours  (current  regulations) 

The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens  for  the  proposed  rule, 
supplementary  proposed  rule,  and  the 
current  reporting  requirements  under  30 
CFR  part  206.  subpart  B.  In  calculating 
the  burdens,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  Therefore,  we  consider 
these  to  be  usual  and  customar\'  and 
took  that  into  account  in  estimating  the 
burden. 


Burden  Hour  Chart  for  Proposed  and  Supplementary  Proposed  Reporting  Requirements 


Proposed  30 
CFR  206. 
subpart  B 


Reporting  requirement 


Burden  hours 
per  response 


Annual 
numtier  of 
responses 


Annual 
burden 
hours 


Proposed 
§206.52. 


You  must  determine  the  value  of  oil  using  the  method  that  yields  the  highest 
value. 


2,700 


5.400 


Proposed  On  Form  MMS-2014.  you  must  Initially  report  and  pay  the  value  of  produc- 

§  206.52(d).  I  tion  at  the  higher  of  the  Index-based  or  gross  proceeds-based  values 
'  '  *  You  must  file  this  report  *  *  "  you  must  submit  an  amended  Form 
MMS-2014  with  the  higher  value  w/ithin  30  days  atter  you  receive  notice 
from  MMS  of  the  major  portion  value. 


Burden  covered  under  OMB  Control  Numt)er 
1010-0140. 


-4- 


Proposed 
§  206.53(a) 
and  (b). 


On  request,  you  must  make  available  sales  and  volume  data  for  production 
you  sold,  purchased,  or  obtained  from  the  designated  area  or  from  nearby 
fields  or  areas  *  *  '  You  must  make  this  data  available  to  the  authorized 
MMS  *  *  '  You  must  retain  all  data  relevant  to  the  determination  of  roy- 
alty value. 


Normal  records  retention  for  targeted  audit 
purposes — exempt  from  the  Paperwork  Re- 
duction Act. 


Proposed  i  You  may  ask  MMS  for  guidance  in  determining  value.  You  may  propose  a 

§206.54.  value  method  to  MMS.  Submit  all  available  data  related  to  your  proposal 

and  any  additional  Information  MMS  deems  necessary. 


400 


800 


Proposed/Sup- 
plementary 
Proposed 
§  206.60(b)(2). 


You  may  ask  MMS  to  approve  a  transportation  allowance  deduction  *  *  ' 
You  must  demonstrate  that  the  transportation  costs  incurred  were  reason- 
able, actual,  and  necessary.  Your  application  for  exception  (using  Form 
MMS-4393,  Request  to  Exceed  Regulatory  Allowance  Limitation)  must 
contain  all  relevant  supporting  documentation  *  '  *. 


Burden  covered  under  OMB  Control  Number 
1010-0095 


Proposed/  Sup- 
plementary 
Proposed 
§206.61 
(c)(3)(i),  (ii),  ■ 
(iii),  and  (Iv). 


If  an  MMS-calculated  differential  *  '  '  does  not  apply  to  your  oil,  either  due 
to  location  or  quality  differences,  you  must  request  MMS  to  calculate  a 
differential  for  you*  *  '  After  MMS  publishes  Its  annual  listing  of  location/ 
quality  differentials,  you  must  file  your  request  In  writing  with  MMS  for  an 
MMS-calculated  differential.  You  must  demonstrate  why  the  published  dif- 
ferential does  not  adequately  reflect  your  circumstances  *  *  *.  If  you  file  a 
request  for  an  MMS-calculated  differential  within  30  days  after  MMS  pub- 
lishes its  annual  listing  of  location/quality  differentials.  *  *  *  Send  your  re- 
quest to:  Minerals  Management  Service  *  *  *. 


480 


Proposed/Sup- 
plementary 
Proposed 
§206.61  (d)(4). 


You  must  report  transportation  allowances,  location  differentials,  and  quality 
differentials  as  separate  lines  on  Form  MMS-2014. 


Burden  covered  under  OMB  Control  Number 
1010-0140. 


Proposed/Sup- 
plementary 
Proposed 
§206.61  (d)(5). 

Total 


You  must  submit  Information  on  Form  MMS-4416  '  '  *  you  must  file  a  new 
form  each  time  you  execute  a  new  exchange  or  sales  contract  involving 
the  production  of  oil  from  an  Indian  lease. 


Burden  covered  under  OMB  Control  Number 
1010-0113. 


2,714 


6,680 
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Bl  rden  Hour  Chart  for  Current  Reporting  Requirements  in  30  CFR  Part  206,  Subpart  B 


Current  30 


§ 206.52(e)(1)  aid  (2> 


§206.52(9) 


§  206.54(b)(2)  . 


§206.55(a)(1)(l) 

§206.55(a)(2)(i) 
§206.55(a)(2)(il) 

§  206.55(a)(3) 


§  206.55(b)(1) 


§206.55(b)(2)(iv) 


§206.55(b)(2)(iv)|A) 
§206  55(b)(3)(i) 


§206.55(b)(3)(li) 
§  206.55(b)(4)    .. 
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Reporting  or  recordkeeping  requirement 


Burden  hours 
per  response 


Annual  num- 
ber of 
responses 


Annual  bur- 
den hours 


Valuation  Standards 


*  *  *  the  lessee  shall  retain  all  data  relevant  to  the 
detennination  of  royalty  value  *  *  *  A  lessee  shall 
notify  MMS  if  it  has  determined  value.  .  .  The  no- 
tification shall  be  by  letter  to  MMS  .  .  .  The  letter 
shall  identify  the  valuation  method  to  be  used  and 
contain  a  brief  description  of  the  procedure  to  be 
followed. 

The  lessee  may  request  a  value  determination  from 
MMS  *  *  *  the  lessee  shall  propose  to  MMS  a 
value  determination  method  .  .  .  The  lessee  shall 
submit  all  available  data  relfevant  to  its  proposal. 


20 


40 


20 


40 


Transportation  Allowances 


Upon  request  of  a  lessee,  MMS  may  approve  a 
transportation  allowance  deduction  .  .  .  The  les- 
see must  demonstrate  that  the  transportation 
costs  incurred  in  excess  of  the  limitation  .  .  .  were 
reasonable,  actual,  and  necessary.  An  application 
for  exception  (using  Form  MMS-4393,  Request  to 
Exceed  Regulatory  Allowance  Limitation)  shall 
contain  all  relevant  and  support  documentation 
necessary  for  MMS  to  make  a  determination. 

*  '  *  the  lessee  must  submit  a  completed  page  one 
of  Form  MMS-4110  (and  Schedule  1),  Oil  Trans- 
portation Allowance  Report,  '  *  '. 

*  *  *  no  allowance  may  be  taken  for  the  costs  of 
transporting  lease  production  which  is  not  royalty 
bearing  without  MMS  approval. 

*  *  '  the  lessee  may  propose  to  MMS  a  cost  alloca- 
tion method  on  the  basis  of  the  values  of  the  prod- 
ucts transported. 

If  an  arm's-length  transportation  contract  includes 
both  gaseous  and  liquid  products,  and  the  trans- 
portation costs  attnbutable  to  each  product  cannot 
be  determined  from  the  contract,  the  lessee  shall 
propose  an  allocation  procedure  to  MMS  *  '  * 
The  lessee  shall  submit  all  available  data  to  sup- 
port its  proposal. 

*  *  *  the  lessee  must  submit  a  completed  Form 
MMS-4110  ...  A  transportation  allowance  may 
be  claimed  retroactively  for  a  period  of  not  more 
than  3  months  pnor  to  the  first  day  of  the  month 
that  Form  MMS-4110  is  filed  with  MMS  *  *  * 
MMS  may  direct  a  lessee  to  modify  its  actual 
transportation  allowance  deduction. 

After  a  lessee  has  elected  to  use  either  method  for  a 
transportation  system,  the  lessee  may  not  later 
elect  to  change  to  the  other  alternative  without  ap- 
proval of  MMS 

After  an  election  is  made,  the  lessee  may  not 
change  methods  without  MMS  approval. 

*  *  *  the  lessee  may  not  take  an  allowance  for 
transporting  lease  production  which  is  not  royalty 
bearing  without  MMS  approval. 

*  *  *  the  lessee  may  propose  to  MMS  a  cost  alloca- 
tion method  on  the  t)asis  of  the  values  of  the  prod- 
ucts transported. 

Where  both  gaseous  and  liquid  products  are  trans- 
ported through  the  same  transportation  system, 
the  lessee  shall  propose  a  cost  allocation  proce- 
dure to  MMS  *  *  *  The  lessee  shall  submit  all 
available  data  to  support  its  proposal. 


Burden  covered  under  0MB  Control  Number 
1010-0095. 


Burden  covered  under  0MB  Control  Number 
1010-0061. 


Burden  covered  under  0MB  Control  Numbers 


1010- 

0061  and  1010-0 

140. 

20 

1 

20 

• 

20 

1 

20 

40 

1 

40 

20 

1 

20 

20 

1 

20 
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Burden  Hour  Chart  for  Current  Reporting  Requirements  in  30  CFR  Part  206,  Subpart  B— Continued 


Current  30  CFR  206,  Subpart  B 


§  206.55(b)(5) 


§206.55(c)(1)(i) 


§206.55(c)(1)(iii)and(iv) 


§206.55(c)(2)(i) 


§20&.55(c)(2)(iii) 


§206.55(c)(2)(iv) 

§206.55(c)(2)(vi) 
§ 206.55(c)(4)  .... 
§  206.55(e)(2)  ,... 

Total  


Reporting  or  recordkeeping  requirement 


A  lessee  may  apply  to  MMS  for  an  exception  from 
the  requirement  that  it  compute  actual  costs  *  *  *. 

*  *  *  the  lessee  shall  submit  page  one  of  the  initial 
Fomi  MMS-4110  (and  Schedule  1),  Oil  Transpor- 
tation Allowance  Report,  prior  to,  or  at  the  same 
time  as,  the  transportation  allowance  determined, 
under  .an  arm's-length  contract,  is  reported  on 
Fonn  MMS-2014,  Report  of  Sales  and  Royalty 
Remittance. 

'  lessees  must  submit  page  one  of  Form  MMS- 
4410  (and  Schedule  1)  within  3  months  after  the 
applicable  contract  or  rate  tenninates  or  is  modi- 
fied or  amended,  .  .  .  MMS  may  require  that  a 
lessee  submit  arm's-length  transportation  con- 
tracts, production  agreements,  operating  agree- 
ments, and  related  documents. 
...  the  lessee  shall  submit  an  initial  Form  MMS- 
4110  prior  to,  or  at  the  same  time  as,  the  trans- 
portation allowance  determined  under  a  non- 
arm's-length  contract  or  no-contract  situation  is  re- 
ported on  Form  MMS-2014  *  •  *. 

*  *  *  the  lessee  shall  submit  a  completed  Form 
4110  containing  the  actual  costs  for  the  previous 
reporting  period  ...  the  lessee  shall  include  on 
Form  MMS-4110  its  estimated  costs  for  the  next 
calendar  year  .  .  .  MMS  must  receive  the  Form 
MMS-4110  within  3  months  after  the  end  of  the 
previous  reporting  period  *  *  *. 

For  new  transportation  facilities  or  arrangements,  the 
lessee's  initial  Form  MMS-4110  shall  include  esti- 
mates of  the  allowable  oil  transportation  costs  for 
the  applicable  period. 

Upon  request  by  MMS,  the  lessee  shall  submit  all 
data  used  to  prepare  its  Form  MMS-4410. 

Transportation  allowances  must  be  reported  as  a 
separate  line  item  on  Form  MMS-2014  '  *  ". 

For  lessees  transporting  production  from  Indian 
leases,  the  lessee  must  submit  a  corrected  Form 
MMS-2014  to  reflect  actual  costs  *  '  '. 


Burden  hours 
per  response 


Annual  num- 
ber of 
responses 


20 


1 


Annual  bur- 
den hours 


20 


Burden  covered  under  0MB  Control  Number 
1010-0061. 


Burden  covered  under  0MB  Control  Number 
1010-0061. 


Burden  covered  under  0MB  Control  Number 
1010-0061. 


Burden  covered  under  0MB  Control  Number 
1010-0061 


Burden  covered  under  0MB  Control  Number 
1010-0061. 


Burden  covered  under  0MB  Control  Number 

1010-0061. 
Burden  covered  under  OMB  Control  Number 

1010-0140. 
Burden  covered  under  OMB  Control  Number 

1010-0140. 


11 


300 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour"  Cost 
Burden:  We  have  identified  no  "non- 
hour"  cost  burdens. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  requires  each  agency  "*   *   *  to 
provide  notice  *   *   *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*  *  *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 


the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  we  published  a 
notice  in  the  Federal  Register  on 
February  28,  2003  (68  FR  9709), 
announcing  that  we  would  submit  this 
ICR  to  OMB  for  approval.  The  notice 
provided  the  required  60-day  comment 
period.  We  received  no  comments  in 
response  to  the  notice. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 


disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  August  27,  2003. 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http:// 
wwvi'.mrm.mms.gov/LawsRD/InfoColU 
InfoColCom.htm.  We  will  also  make 
copies  of  the  comments  available  for 
public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
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withhold  your 
state  this  pron 
of  your  commint 
consider  anon 
will  make  all 
organizations 
individuals  i 
representativ 
organizations 
for  public  ins 

MMS  Inforn\ation 
Clearance  Offi 
(202) 208-774  i 

Dated:  May  2 
Cathy  ].  HamillAn 


name  and/or  address, 


nently  at  the  beginning 
.  However,  we  will  not 
^mous  comments.  We 
s  ubmissions  from 
)r  businesses,  and  from 
ifying  themselves  as 
or  officials  of 
)r  businesses,  available 
f  ection  in  their  entirety. 

Collection 
ker.  ]o  Ann  Lauterbach, 


d  mti 


/e; 


iti 


Acting  Associd 
Revenue  Management 
IFRDoc.  03- 

BILLING  CODE  4314-MR-P 


.  2003. 
tl. 

Director  for  Minerals 
mt. 
\9ip0  Kiled  7-25-03;  8:4.5  ami 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Inforniation  Collection 
Activities:  Sulimitted  for  Office  of 
Management  ^nd  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minei  als  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  extension  of  an 
information  cc  llection  (1010-0049). 


summary:  To 
Paperwork 


cor 


in 


ind 


(PRA),  we  are 
we  have  subm  tted 
information  cc 
renew  approvi  1 
requirements 
•'30CFR250, 
and  Developinjen 
Plans."  This 
public  a  seco 
comment  on  t 
these  regulatotv 
DATES:  Submil 
August  27,  20 
ADDRESSES:  Y 
either  by  fax  ( 
{RuthSolomcti 
to  the  Office  o 
Regulator}'  Af  a 
Desk  Officer  f(  r 
Interior  (1010-  0049) 


mply  with  the 
Reduction  Act  of  1995 
iotif\'ing  the  public  that 

to  0MB  an 
llection  request  (ICR)  to 

of  the  paperwork 

the  regulations  under 
ubpart  B,  Exploration 

t  and  Production 
notice  also  provides  the 

opportunity  to 
e  paperwork  burden  of 

requirements, 
written  comments  by 
3. 


u  may  submit  comments 
02)  395-5806  or  e-mail 
@omb. eop.gov)  directly 
Information  and 
irs.  OMB,  Attention: 
the  Department  of  the 
Mail  or  hand  carrv 


a  copy  of  your  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street,  Hemdon.  Virginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Bajusz.  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Arlene  Bajusz  to  obtain  a  copy, 
at  no  cost,  of  the  regulations,  forms,  and 
notices  that  require  the  subject 
collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  B, 
Exploration  and  Development  and 
Production  Plans. 

OMB  Control  Number:  1010-0049. 

Bureau  Form  Numbers:  Forms  MMS- 
137.  MMS-138.  MMS-139,  and  MMS- 
141. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.). 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 
resources  in  a  manner  that  is  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  to  balance 
orderly  energy  resource  development 
with  protection  of  human,  marine,  and 
coastal  environments;  to  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  to  preserve 
and  maintain  free  enterprise 
competitioi). 

Sections  1 1  and  25  of  the  amended 
OCS  Lands  Act  require  the  holders  of 
OCS  oil  and  gas  and  sulphur  leases  to 
submit  exploration  plans  (EPs)  and 
development  and  production  plans 
(DPPs)  for  approval  before  starting  these 
activities.  The  implementing  regulations 
and  associated  information  collection 
requirements  are  contained  in  30  CFR 
250,  subpart  B,  Exploration  and 
Development  and  Production  Plans.  In 
addition,  MMS  has  issued  Notices  to 
Lessees  and  Operators  (NTLs)  that 
provide  supplementary  guidance  and 
procedures  as  applicable  to  each  Region 


or  nationally.  These  NTLs  address  the 
various  surveys,  reports,  plans 
(including  deepwater  operations  plans 
and  conservation  information),  etc.,  that 
are  necessary  for  MMS  to  approve 
exploration  or  development  and 
production  activities. 

With  this  submission,  we  are 
requesting  renewal  of  the  currently 
approved  information  collection 
requirements  of  subpart  B.  and  related 
forms  and  NTLs,  and  are  revising  form 
MMS-137,  OCS  Plan  Information  Form. 
The  revised  form  has  been  redesigned 
and  includes  additional  information  on 
schedule  and  description  of  proposed 
activities  and  associated  anchors  with 
no  change  to  the  burden. 

The  MMS  engineers,  geologists, 
geophysicists,  and  environmental 
scientists  use  the  information  collected 
under  subpart  B.  and  related  forms  and 
NTLs.  to  analyze  and  evaluate  the 
planned  operations  to  ensure  that  they 
will  not  aciversely  affect  the  marine, 
coastal,  or  human  environment  and  that 
they  conserve  the  resources  of  the  OCS. 
It  would  be  impossible  for  the  Regional 
Supervisor  to  make  an  informed 
decision  on  whether  to  approve  the 
proposed  plans,  or  whether 
modifications  are  necessary,  without  the 
analysis  and  evaluation  of  the  required 
information.  The  affected  States  also 
review  the  information  collected  for 
consistency  with  approved  Coastal  Zone 
Management  plans. 

Frequency:  On  occasion. 

Estimated  Number  and  Description  of 
flesponc/enfs:  Approximately  150 
Federal  OCS  oil,  gas,  and  sulphur 
lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of 
300,905  hours.  The  following  chart 
details  the  individual  components  and 
estimated  hour  burdens.  In  calculating 
the  burdens,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Citation  30 

subpart  B  and 

NTLs 


CFR 


250 

related 


Reporting  and  recordkeeping  requirement 


Hour  burden 


Average  number  annual 
responses 


Annual  burden 
hours 


201 

202 
203 


Notify  MMS  and  ottiers  of  preliminary  activities 
and  submit  follow-up  information. 

Submit  conservation  information  documents  

Submit  initial  exploration  plan,  including  sur- 
veys, reports,  studies,  GOM  Region  forms 
MMS-137,  MMS-138,  MMS-139,  etc.,  in- 
cluding notijication  requirements. 


10  . 

443 
580 


22  notices/information 


30  documents 
200  plans  


220 

13,290 
116,000 
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Citation  30  CFR  250 

subpart  B  and  related 

NTLs 


203(i),  0),  (k),  (I),  (n),  (q) 


203(0);  204(s) 

203(p);  204(t)  

204  

204  

204(k)  

204(1),  (m),  (n),  (o),  (q), 
(u). 


250.200-250.204 


Reporting  Subtotal 
Supplemental  NTLs 


Recordkeeping 
Subtotal. 

Total  Burden 


Reporting  and  recordkeeping  requirement 


Submit  revised/modified  exploration  plan,  in- 
cluding surveys,  reports,  studies,  departures, 
etc. 

Conduct  surveys  or  monitoring  programs  and 
submit  results;  form  MMS-141. 

Submit  Application  for  pemiit  to  Drill 

Submit  initial  development  and  production  plan 
(or  DOCD  used  in  western  GOM),  including 
surveys,  reports,  studies,  GOM  Region  forms 
MMS-137,  MMS-138,  MMS-139,  etc.,  in- 
cluding notification  requirements. 

Submit  deepwater  operations  plans  for  projects 
in  GOM  water  depttis  greater  tfian  1 ,000  feet 
and  projects  utilizing  subsea  production  tech- 
nology. 

Submit  preliminary  plans  for  tracts  in  vicinity  of 
a  DPP  that  requires  NEPA  procedures. 

Submit  revised/modified  development  and  pro- 
duction plan  (or  DOCD),  including  surveys, 
reports,  studies,  departures,  etc. 

(Pacific  Region  hours  dramatically  increased 
due  to  political  issues  in  California). 

General  departure  and  altemative  compliance 
requests  not  specifically  covered  elsewhere 
in  subpart  B. 


Retain  original  copies  of  surveys,  studies,  re- 
ports, etc.  (Note:  Respondents  would  retain 
these  as  part  of  usual  and  customary  busi- 
ness activities.  The  burden  is  to  make  them 
available  to  MMS  if  needed). 


Hour  burden 


118 


Average  number  annual    Annual  burden 
responses  hours 


220 


630 


750 


2  each  for  33  wells  = 
66. 

Burden  covered  under  1010-0044 

110  plans  


Gulf  Region:  95 


68  plans 


0  plans 


250  revisions 


25,960 


132 

0 
69.300 


51.000 

0 
23,750 


Pacific  Region:  600 

1  

1  revision 

25 

600 
25 

992  Responses  

300,277 

- 

2  

314  , 

628 

150  Record-keepers  .... 

628 

1,306  Responses  

300,905 

Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  reporting 
and  recordkeeping  "non-hour"  cost 
burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
;  number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501.  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  *   *    *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 


information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consuhation  process,  on  March  25. 
2003.  we  published  a  Federal  Register 
notice  (68  FR  14423)  announcing  that 
we  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition.  §  250.199  provides  the  OMB 
control  number  for  the  information 
collection  requirements  imposed  by  the 
30  CFR  250.  subpart  B.  regulations  and 
forms.  The  regulation  also  informs  the 
public  that  they  may  comment  at  any 
time  on  the  collections  of  information 
and  provides  the  address  to  which  they 
should  send  comments.  We  have 
received  no  comments  in  response  to 
these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offic:es  listed  under  the 


ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration.  OMB  should  receive  . 
public  comments  by  August  27.  2003. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  the  law.  There  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this    ■ 
prominently  at  the  begiiming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
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businesses,  available 
pfection  in  their  entirety. 
Inform  it  ion  Collection 

'ifer:  ]o  Ann  Lauterbach. 


organizations 
for  public  ins 

MMS 
Clearance  Offi 
(202)  20&-774 

Dated:  July  3. 1003. 
E.P.  Danenberge 

Chittf.  Engineer! I  g 
IFRDoc.  03-100- 

BILLING  CODE  431  (HMR 


and  Operations  Division. 
I  Filed  7-2.5-03;  8:45  am) 
p 


DEPARTMENT 


OF  THE  INTERIOR 


Minerals  Manajgement  Service 

Agency  Information  Collection 
Activities:  Sub|mitted  for  Office  of 
Management  ^d  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Miner  ds  Management  Ser\'ice 
(MMS),  Interio  ■. 

ACTION:  Notice  uf  extension  of  an 
information  collection  (1010-0137). 


Rer  u 


summary:  To 
Paperwork 
(PR.\),  we  are 
we  have  s 
information  co 


for ' 


renew  approv 
requirements 
(NTL)  on  the 
Cleanup 
also  provides  I 
opportunity  to 
paper^vork  bur 
requirements. 

DATES:  Submit 
August  27.  2D(J3 


comply  with  the 
ction  Act  of  1995 
otifying  the  public  that 
ubmitedto  OMB  an 

lection  request  (ICR)  to 
of  the  paperwork 
the  Notice  to  Lessees 
V  istorical  Well  Data 
(HVVE  C)  Project.  This  notice 
le  public  a  second 
nomment  on  the 
en  of  these  regulatory 


ADDRESSES:  Y( 
either  by  fax  (2 
{RuthSohmo 
to  the  Office  ol 
Regulatory  Aff 
Desk  Officer 
Interior  (101 
a  copy  of  your 
Department  of 
Management 
Processing 
Elden  Street: 
4817. 


1  mav  submit  comments 
4)2]  395-5806  «r  e-mail 

Womb. pop. gov)  directly 

Information  and 
lirs.  OMB.  Attention: 


FOR  FURTHER 
Arlene  Bajusz 
telephone  (70.1 
contact  Arlene 
at  no  cost,  of 
that  require  th 
information. 


tl 


SUPPLEMENTAR  ' 
Title:  Histor 

(HWDC)  Projec  t 
OMB  Contra 
Abstract:  Th ; 

(DCS)  Lands  Act 

1331  et  seq.  anp 


written  comments  bv 


fot  the  Department  of  the 
0-  3137).  Mail  or  hand  carry 
•ommcnts  to  the 
he  Interior;  Minerals 
S  jrvice;  Attention:  Rules 
Tea  [Ti;  Mail  Stop  4024;  381 
h  erndon.  Virginia  20170- 


l^  FORMATION  CONTACT: 
Rules  Processing  Team. 
i)  787-1600.  You  may  also 
Bajusz  to  obtain  a  copy, 
e  regulations  and  NTL 
subject  collection  of 


INFORMATION: 

:al  Well  Data  Cleanup 


iVumber:  1010-0137. 
Outer  Continental  Shelf 
as  amended  (43  U.S.C. 
43  U.S.C.  1801  etseq.). 


authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 
resources  in  a  manner  that  is  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  to  balance 
orderly  energy  resource  development 
with  protection  of  human,  marine,  and 
coastal  environments;  to  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  to  preserve 
and  maintain  free  enterprise 
competition. 

The  OCSLA  at  43  U.S.C.  1332(6) 
states  that  "operations  in  the  [0]uter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well-trained 
personnel  using  technology, 
precautions,  and  techniques  sufficient 
to  prevent  or  minimize  the  likelihood  of 
blowouts,  loss  of  well  control,  fires, 
spillages,  physical  obstruction  to  other 
users  of  the  waters  or  subsoil  and 
seabed,  or  other  occurrences  which  may 
cause  damage  to  the  environment  or  to 
propertv,  or  endanger  life  or  health." 

The  MMS's  Historical  Well  Data 
Cleanup  Project,  NTL  98-29. 
Addendum  2,  is  currently  underway 
and  is  expected  to  last  several  years  to 
allow  operators  ample  time  to  provide 
the  missing  or  corrected  data.  The 
information  we  collect  under  NTL  98- 
29,  Addendum  2,  is  missing  data  for 
wellbores  that  MMS  has  not  assigned 
API  numbers  and  other  well  data 
discovered  as  missing  while  completing 
the  well  data  base  cleanup  project. 

We  are  not  able  to  manage  and  utilize 
data  from  drilling  operations  accurately 
without  the  information  for  the  missing 
wells.  We  will  use  the  information  to 
identify'  other  well  data  (e.g..  logs. 
sur\nys,  tests)  missing  from  our  records, 
geologically  map  existing  MMS  data  to 
the  correct  wellbore/location.  and 
correctly  exchange  information  with  the 
operators  and  industry.  Our 
geoscientists  use  the  information  to 
evaluate  resources  for  lease  sales  for  fair 
market  value.  With  respect  to  safety 
concerns,  we  believe  that  there  may  be 
anywhere  from  3,000  to  5,000 
unidentified  completed  and  abandoned 
wellbores  (bypasses  and  sidetracks), 
some  of  which  may  contain  stuck  drill 
pipe  or  other  materials.  In  approving 
permits  and  other  operations  in  an  area, 
it  is  important  for  us  to  know  what  may 
be  adjacent  to  or  near  the  vicinity  of  the 
activity  we  are  approving  to  minimize 
the  risk  of  blowouts,  loss  of  well 
control,  and  endangerment  to  life, 
health,  and  the  environment.  This  is 


particularly  important  as,  over  the  years, 
the  number  of  wells  drilled  constantly 
increases,  thereby  increasing  the  risk  to 
adjacent  activities  if  operators  are  not 
aware  of  what  might  be  in  the  area. 

Frequency:  On  occasion — one-time 
response. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil,  gas,  and  sulphur 
lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of 
56,250  hours  for  the  remaining  25,000 
wells  based  on: 

''4  hour  to  locate/copy  .scout  tick- 
ets for  each  well:  • 
.25  hour  X  25,000  wells  =                  6.250 
2   hours  to  retrieve/analyze  each 
well  file: 

2  hours  X  25.000  wells  =  50.000 


Total 


,56.250 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  reporting 
and  recordkeeping  "non-hour  cost" 
burdens  associated  with  the  collection 
of  information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *."' 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  February  19, 
2003.  we  published  a  Federal  Register 
notice  (68  FR  8044)  announcing  that  we 
would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  We 
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have  received  no  comments  in  response 
to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  August  27,  2003. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  the  law.  There  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach. 
(202) 208-7744. 

Dated:  April  9,  2003. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
[FR  Doc;.  03-19072  Filed  7-2.5-03:  8:45  am] 

BILUMG  CODE  4910-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 


ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0128). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  250,  Subpart  O,  "Well  Control 
and  Production  Safety  Training."  This 
notice  also  provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulaton,' 
requirements. 

DATES:  Submit  written  comments  by 
August  27,  2003. 

ADDRESSES:  You  may  submit  comments 
either  by  fax  (202)  395-5806  or  e-mail 
{Ruth_Solomon@omb.eop.gov)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0128).  Mail  or  hand  carry 
a  copy  of  your  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street;  Herndon,  Virginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Bajusz,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Arlene  Bajusz  to  obtain  a  copy, 
at  no  cost,  of  the  regulations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250.  Subpart  O,  Well 
Control  and  Production  Safetv  Training. 
OMB  Control  Number:  1010-0128. 
Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 
resources  in  a  manner  that  is  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  to  balance 
orderly  energy  resource  development 
with  protection  of  human,  marine,  and 


coastal  environments;  to  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  to  preserve 
and  mamtain  free  enterprise 
competition. 

Section  1332(6)  of  the  OCS  Lands  Act 
(43  U.S.C.  1332)  requires  that 
"operations  in  the  (Ojuter  Continental 
Shelf  should  be  conducted  in  a  safe 
manner  by  well  trained  personnel  using 
technology,  precautions,  and  other 
techniques  sufficient  to  prevent  or 
minimize  the  likelihood  of  blowouts, 
loss  of  well  control,  fires,  spillages, 
physical  obstructions  to  other  users  of 
the  waters  or  subsoil  and  seabed,  or 
other  occurrences  which  may  cause 
damage  to  the  environment  or  to  *" 

property  or  endanger  life  or  health." 
This  authority  and  responsibility  are 
among  those  delegated  to  the  Minerals 
Management  Service  (MMS).  To  carry 
out  these  responsibilities,  MMS  issues 
regulations  governing  oil  and  gas  or 
sulphur  operations  in  the  OCS. 

Regulations  at  30  CFR  250,  subpart  O, 
implement  these  safe  operation 
requirements.  The  MMS  uses  the 
information  collected  under  subpart  O 
to  ensure  that  workers  in  the  OCS  are 
properly  trained  with  the  necessary 
skills  to  perform  their  jobs  in  a  safe  ahd 
pollution-free  manner.  In  some 
instances,  MMS  will  conduct  oral 
interviews  of  offshore  employees  to 
evaluate  the  effectiveness  of  a 
company's  training  program.  The 
information  collected  is  necessary  to 
verify  personnel  training  compliance 
with  the  requirements. 
Frequency:  Primarily  on  occasion. 
Estimated  Number  and  Description  of 
Respondents:  Approxim-dteh'  130 
Federal  OCS  lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of  2,067 
hours.  The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens.  In  calculating  the 
burdens,  we  assumed  that  respondents 
perform  certain  requirements  in  the  %^ 

normal  course  of  their  activities.  We 
consider  these  to  be  usual  and  • 
customary,  and  took  that  into  account  in 
estimating  the  burden. 


Citation  30  CFR  250 
subpart  O 


1502 


1503(b),  (c) 


Reporting  &  recordkeeping  requirement 


Notify  MMS  of  early  implementation  of  revised 
final  regulations  (final  program  is  imple- 
mented 10/15/02;  requirement  is  no  longer 
necessary). 

Develop  training  plans.  Note:  Existing  lessees/ 
respondents  already  have  training  plans  de- 
veloped. This  number  reflects  development 
of  plans  for  any  new  lessees. 


Hour  burden 


60 


Average  No.  annual 
responses 


Annual  burden 
hours 


0  Notifications 


2  New  Plans 


120 
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Citation  30  ClfR  250 
subpart  i 


Reporting  &  recordkeeping  requirement 


Maintain  copies  of  training  plan  and  employee 
training  documentation  for  5  years. 


Upon  request,  provide  f\^MS  copies  of  em- 
ployee training  documentation  or  provide 
copy  of  training  plan. 

Employee  oral  interview  conducted  by  MI^S  .... 

Written  testind  conducted  by  Mf*/1S  or  author- 
ized representative. 

Revise  training  plan  and  submit  to  MMS 

General  departure  or  alternative  compliance  re- 
quests not  specifically  covered  elsewhere  in 
subpart  O. 


Hour  burden 




15  min.  X  130  plans  : 

1 ,950  ^  60 
5  min.  X  20,000  em- 
ployee records  = 
100,000^-60 
5 


Average  No.  annual 
responses 


Annual  burden 
hours 


1503(c) 


1503(c) 


1507(b) 


130  Recordkeepers 


27  Submissions 


1507(c),  (d);  1: 
1509. 

1510(b)  

250.1500-1511 


Total  Hour 


5)8; 


10  min.  X  562  inter-  562  Interviews  . 

views  =  5.620  +  60 

Exempt  under  5  CFR  1320.3(h)(7). 


3urden 


3  Respondents 
3  Requests  


33  (rounded) 
1 ,667  (rounded) 

135 

94  (rounded) 

0 

12 
6 


727  Responses 2,067 
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Section  3506(c)(2)(A)  of 
S.C.  3501,  ef  seq.) 
agency  "*   *   *  to  provide 
ind  otherwise  consult 
of  the  public  and  affected 
concerning  each  proposed 
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(a)  Evaluate  whether  the 
action  of  information  is 
:he  agency  to  perform  its 
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useful;  (b)  evaluate  the 
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4792)  announcing  that  we 
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on  250.199  provides  the 
number  for  the 
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CFR  250,  subpart  O, 


div 


3) 


regulations.  The  regulation  also  informs 
the  public  that  they  may  comment  at 
any  time  on  the  collections  of 
information  and  provides  the  address  to 
which  they  should  send  comments.  We 
have  received  no  comments  in  response 
to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  August  27,  2003. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  the  law.  There  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Hovvever,  we  will  nqt 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifv'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach. 
(202) 208-7744. 


Dated:  April  22.  2003. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
|FR  Doc.  0,3-19073  Filed  7-25-03:  8:45  am] 
BILLING  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities  Under 
OMB  Review 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  data  collection 

submission. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  (OMB  No.  1006-0015) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  August  27,  2003. 
ADDRESSES:  You  may  send  comments 
regarding  the  burden  estimate,  or  any     • 
other  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Desk  Officer 
for  the  Department  of  the  Interior  at  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  via  facsimile  at  (202)  395-5806 
or  via  e-mail  at 

Ruth_Solomon@omb.eop.gov.  A  copy  of 
your  comments  should  also  be  directed 
to  the  Bureau  of  Reclamation,  Attention 
Ms.  Naricy  DiDonato,  Contract  and 
Repayment  Specialist,  Lower  Colorado 
Regional  Office,  PO  Box  61470,  Boulder 
City.  NV  89006-1470. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  collection  of  information, 
contact  Ms.  Nancy  DiDonato  at  702- 
293-8532. 

SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  Reclamation,  including 
whether  the  information  shall  have 
practical  use;  (b)  The  accuracy  of 
Reclamation's  estimated  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mininjize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Our  practice  is  to  make  comments, 
including  names  and  home  address  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withheld  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 


law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
Title:  Diversions,  Return  Flow,  and 
Consumptive  Use  of  Colorado  River 
Water  in  the  Lower  Colorado  River 
Basin. 

OMATiVo.;  1006-0015 
Abstract:  Reclamation  delivers 
Colorado  River  water  to  water  users  for 
diversion  and  beneficial  consumptive 
use  in  the  States  of  Arizona,  California, 
and  Nevada.  Under  Supreme  Court 
order,  the  United  States  is  required,  at 
least  annually,  to  prepare  and  maintain 
complete,  detailed,  and  accurate  records 
of  diversions  of  water,  return  flow,  and 
consumptive  use.  This  information  is 
needed  to  ensure  that  a  State  or  a  water 
user  within  a  State  does  not  exceed  its 

EsTif^iATED  Burden  for  Each  Form 


Form  No. 


LC-72  

LC-72A  

LC-72B  

Custom  Forms 


authorized  use  of  Colorado  River  water. 
Water  users  are  obligated  by  provisions 
in  their  water  delivery  contracts  to 
provide  Reclamation  information  on 
diversions  and  return  flows. 
Reclamation  determines  the 
consumptive  use  by  subtracting  return 
flow  from  diversions  or  by  other 
engineering  means.  Without  the 
information  collected.  Reclamation 
could  not  comply  with  the  order  of  the 
United  States  Supreme  Court  to  prepare 
and  maintain  detailed  and  accurate 
records  of  diversions,  return  flow,  and 
consumptive  use. 

Description  of  respondents:  The 
Lower  Basin  States  (Arizona,  California, 
and  Nevada),  local  and  tribal  entities, 
water  districts,  and  individuals  that  use 
Colorado  River  water. 

Frequency:  Monthly,  annually,  or 
otherwise  as  determined  by  the 
Secretary'  of  the  Interior. 

Estimated  total  number  of 
respohdents:  54. 

Estimated  total  number  of  annual 
responses:  330. 

Estimated  total  annual  burden  hours: 
290. 


Estimated 

number  of 

respondents 


Total  re- 
sponses per 
year 


Estimated  an- 
nual burden 
hours  per  form 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Reclamation  will 
display  a  valid  OMB  control  number  on 
the  forms.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  March 
18,  2003  (68  FR  12932).  Reclamation 
received  comments  from  one  entity  on 
this  collection  of  information  during  the 
comment  period  which  offered  ways  to 
improve  our  ciurent  information 
collection  practices.  The  comments 
were  (i)  publish  the  information 
collected  in  a  more  timely  fashion  by 
updating  the  monthly  consumptive  use 
records  shown  in  the  provisional  report 
accessible  on  Reclamation's  Web  site  at 
http://www.lc.  usbr.gov/g4000/ 
use2002.pdf;  (ii)  subject  the  information 
collected  to  a  more  stringent  quality 
control  process  prior  to  publication  of 
the  provisional  report;  and  (iii)  for  forms 


LC-72  and  LC-72  A  delete  the  option  on 
the  forms  of  reporting  less  frequently 
than  monthly  as  more  precise  forecasts 
of  the  amount  of  unused  water 
potentially  available  to  other  users  is 
necessary.  For  the  first  comment,  the 
provisional  monthly  report  has  typically 
been  updated  on  or  about  the  18th  day 
of  each  month  with  the  water  user 
records  available  to  Reclamation. 
However,  we  are  in  the  process  of 
implementing  a  real-time  water  use 
monitoring  system  that  will  provide 
daily  estimates  of  water  use-to-date,  as 
well  as  forecasts  fo  end-of-year  use. 
Although  full  implementation  of  the 
system  is  expected  to  take 
approximately  3  years,  we  expect  to 
begin  posting  daily  updates  on  our  Web 
site  [http://www.usbr.gov/lc.region/]  on 
or  about  June  15  of  this  year,  using  all 
available  daily  data  and  estimates  for 
those  users  for  which  daily  data  is  not 
available.  Automatic  data  collection 
devices  will  be  installed  over  the  3 -year 
period  in  priority  order  and  will  include 


some  of  the  entities  listed  in  the 
respondent's  letter  dated  May  15,  2003. 
As  automation  continues,  the  forecast 
will  become  more  precise.  Since  these 
provisional  records  will  continue  to 
form  the  basis  for  the  final  annual 
reporting  of  uses,  we  will  be  able  to 
publish  that  report  in  a  more  timely 
fashion  after  year's  end.  In  addition,  we 
are  working  with  the  U.S.  Geological 
Survey  to  provide  a  mid-year 
finalization  of  the  priority  records  to 
further  increase  the  accuracy  of  the 
forecasts.  For  the  second  comment,  we 
agree  that  quality  control  is  extremely 
important  and  will  continue  to  improve 
our  quality  control  processes.  For  the 
third  comment,  aimual  reporting  of 
water  use  by  smaller  water  users,  when 
such  discretion  is  allowed  by  the  water 
delivery  contracts,  is  consistent  with  the 
intent  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.)  Therefore,  we  do 
not  intend  to  change  forms  LC-72  and 
LC-72A. 
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INTERNATIOI  lAL  TRADE 
COMMISSIOr 

[Investigation  Mos.  332-350  and  332-351] 

Monitoring  of  U.S.  Imports  of 
Tomatoes  an(i  Monitoring  of  U.S. 
Imports  of  Pebpers 
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INFORMATION: 

-Section  316  of  the 
Free-Trade  Agreement 


Implementation  Act  (NAFTA 
Implementation  Act)  (19  U.S.C.  3881), 
directs  the  Commission  to  monitor 
imports  of  fresh  or  chilled  tomatoes 
(HTS  heading  0702.00)  and  fresh  or 
chilled  peppers,  other  than  chili 
peppers  (HTS  subheading  0709.60.00), 
until  January  1,  2009.  As  a  result  of  such 
monitoring,  the  domestic  industry 
producing  a  like  or  directly  competitive 
perishable  agricultural  product  may 
request,  in  a  global  safeguard  petition 
filed  under  section  202  of  the  Trade  Act 
of  1974  or  a  bilateral  safeguard  petition 
filed  under  section  302  of  the  NAFTA 
Implementation  Act,  that  provisional 
relief  be  provided  pending  completion 
of  a  full  section  202  or  302 
investigation.  If  provisional  relief  is 
requested,  the  Commission  has  21  days 
in  which  to  make  its  determination  and 
to  transmit  any  provisional  relief 
recommendation  to  the  President.  In 
response  to  the  monitoring  directive,  the 
Commission  instituted  investigation  No. 
332-350,  Monitoring  of  U.S.  Imports  of 
Tomatoes  (59  FR  1763)  and 
investigation  No.  332-351,  Monitoring 
of  U.S.  Imports  of  Peppers  (59  FR  1762). 

Although  section  316  of  the  NAFTA 
Implementation  Act  does  not  require 
that  the  Commission  publish  reports  on 
the  results  of  its  monitoring  activities, 
the  initial  notices  of  institution  of  these 
investigations  indicated  that  the 
Commission  planned  to  publish  reports 
on  the  monitoring  annually. 
Subsequently,  the  Commission  has 
published  statistical  reports  in  those 
years  in  which  it  was  not  conducting  an 
investigation  under  other  statutory 
authority  with  respect  to  such  products. 
The  most  recent  monitoring  reports 
were  published  in  November  2001  for 
tomatoes  and  in  November  2002  for 
peppers. 

Written  submissions. — The 
Commission  does  not  plan  to  hold  a 
public  hearing  in  connection  with 
preparation  of  the  2003  statistical 
reports.  However,  interested  persons  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  reports.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  provided  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §201.6  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
of  the  Commission  for  inspection  by 
interested  persons.  The  Commission 


will  not  include  any  confidential 
business  information  in  its  monitoring 
report,  but  may  include  such 
information  in  a  report  to  the  President 
under  section  202  or  302  if  a  request  for 
such  an  investigation  were  received.  To 
be  assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  the  close  of  business  on 
August  13,  2003.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436. 

By  order  of  the  Commission. 
Issued:  )uly  22,  2003. 
Marilyn  R.  Abbott, 

Secrt^tar}-  to  the  Commission. 

|FR  Doc.  03-19126  Filed  7-25-03;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Service  Creation 
Community  (SCC) 

Notice  is  hereby  given  that,  on  July  7, 
2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Service  Creation 
Community  (SCC)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its  . 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Accenture,  Dallas.  TX; 
ADC  Telecommunications,  Rumson,  NJ: 
Ai  Metrix.  El  Dorado  Hills,  CA:  BT, 
Billericay,  United  Kingdom:  Broadband 
Content  Coalition.  Guilford,  United 
Kingdom;  Current  Analysis,  Sterling, 
VA;  Infonautics  Consulting,  Inc., 
Ramsey,  NJ;  InStat/MDR,  Scottsdale, 
AZ;  Internetwork,  Inc.,  San  Francisco, 
CA;  IP  Infusion.  San  Jose.  CA;  Juniper 
Networks,  Sunnyvale,  CA;  Maranti 
Networks,  San  Jose,  CA;  Microsoft 
Corporation;  Redmond,  WA;  Net.com, 
Fremont,  CA;  Oracle,  St.  Louis,  MO; 
PacketExchange.  London,  United 
Kingdom;  Paradyne,  Largo,  FL;  Procket 
Networks,  Milpitas,  CA;  Radvision,  Glen 
Rock,  NJ;  Siemens,  Boca  Raton,  FL; 
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Telechoice,  Dallas,  TX;  Tony  Fisch 
Consulting,  Los  Angeles.  CA;  Wandl 
Inc.,  Bound  Brook,  NJ;  and  Yipes,  San 
Francisco,  CA  have  been  added  as 
parties  to  this  venture. 

Also,  AirFiber,  San  Diego,  CA; 
American  Management  Systems, 
Fairfax.  VA;  Array  Networks,  Campbell, 
CA;  Convedia  Corporation,  Vancouver, 
British  Columbia,  Canada;  Eureka  Soft, 
Cedex,  France;  Kabira  Technologies, 
San  Rafael.  CA;  Olsen  Consulting, 
Staten  Island,  NY;  Pingtel,  Woburn,  MA; 
and  Polycom  Inc.,  Pleasanton,  CA  have 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SCC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  February  4,  2003,  SCC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  16,  2003  (68  FR  26649). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  03-19049  Filed  7-25-03:  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Actof  1993— VSI  Alliance 

Notice  is  hereby  given  that,  on  July  9, 
2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  VSI  Alliance  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Luciano  Agostini 
(individual  member),  Pelotas,  Brazil; 
Bill  Ashely  (individual  member), 
Seattle,  WA;  Don  Bouldin  (individual 
member),  Knoxville,  TN;  Liang  T.  Chen 
(individual  member),  Menlo  Park,  CA; 
Cira  Nova,  Inc..  Campbell.  CA;  Dolphin 
Technology.  Inc..  San  Jose,  CA; 
Fraunhofer  IPMS,  Dresden,  Germany; 
GDA  Telechonogies,  Inc.,  Bangalore, 
India;  Stewart  Goudie  (individual 
member).  Edinburgh,  Scotland,  United 
Kingdom;  Diethard  Mahorka  (individual 


member),  Melk,  Austria;  Gary  Panzer 
(individual  member),  Alta  Loma,  CA; 
Cyril  Rayan  (individual  member),  San 
Jose,  CA;  Renesas  Technology  Corp., 
Tokyo,  Japan;  Pratul  Shroff  (individual 
member),  Santa  Clara,  CA;  Jorge 
Sitkewich  (individual  number),  Los 
Gatos,  CA;  Telecom  Italia  S.p.A., 
Torino,  Italy;  VCX  Limited,  Livingston, 
Scotland,  United  Kingdom;  and  WIS 
Technologies,  Inc.,  San  Jose,  CA  have 
been  added  as  parties  to  this  venture. 

Also,  Acuid  Limited.  Edinburgh, 
Scotland,  United  Kingdom;  Alatek,  Inc., 
Las  Vegas,  NV;  ATI  Technologies,  hic, 
Markham,  Ontario,  Canada;  CoWare, 
Inc.,  San  Jose,  CA;  Cypress 
Semiconductor,  Inc.,  San  Jose,  CA; 
Fraunhofer  Institute  IMS,  Dresden, 
Germany;  Fujitsu  Limited,  Tokoyo. 
Japan;  Jeda  Technologies,  Los  Altos,  CA; 
Susan  Harrison  (individual  member), 
Palo  Alto,  CA;  Hitachi  Semiconductor 
America,  Tokyo,  Japan;  Improv  Systems, 
Inc.,  San  Jose,  CA;  LogicVision,  Inc., 
San  Jose,  CA;  LSI  Systems,  Inc., 
Kawasaki-city,  Japan;  Mitsubishi 
Electric  Corporation,  Itami,  Japan; 
Silicon  Design  Solutions,  Inc.,  Milpitas, 
CA;  Telecom  Italia  Lab  (TILAB)  Torino, 
Italy;  The  Athena  Group,  Inc., 
Gainesville,  FL;  and  Virtual  Component 
Exchange.  Livingston,  Scotland,  United 
Kingdom  have  been  dropped  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  29,  1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  April  8.  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  14,  2003  (68  FR  25906). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  03-19050  Filed  7-25-03;  8:45  am] 

BILLING  CODE  ai  0-1 1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel — 
Notice  of  Change 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisorj-  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  the  open  session  for  the 
meeting  of  the  Combined  Arts  Advisory 
Panel,  Multidisciplinary  section 
(Creativity  category)  to  the  National 
Council  on  the  Arts  previously 
announced  for  August  1.  2003  from  11 
a.m.-12  p.m.  has  been  changed.  The 
open  session  will  instead  be  held  from 
10:10  a.m.-ll:30  a.m. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  July  22,  2003. 
Kathy  Plowitz-Worden. 
Panel  Coordinator.  Panel  Operations. 
Motional  Endowment  for  the  Arts. 
[FR  Doc,  03-19137  Filed  7-25-03:  8:45  am] 

BILLING  CODE  7537-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicftation 
of  public  comment. 


summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  "Nuclear  Material  Events 
Database  (NMED)"  for  the  Collection  of 
Event  Report.  Response.  Analyses,  and 
Follow-up  Data  on  Events  Involving  the 
Use  of  Atomic  Energy  Act  (AEA) 
Radioactive  Byproduct  Material. 
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doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  August  27,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0163), 
NEOB-1 0202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
lo  Shelton,  301-415-7233. 

For  the  Nuclear  Regulatory 
Commission. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  luly.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shelton. 

A'fiC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  03-19066  Filed  7-25-03;  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-00044] 

Notice  of  Consideration  of  Request  for 
License  Termination  of  Rolls-Royce 
Corporation  License  and  Release  of  Its 
Facility  In  Indianapolis,  IN;  Amendment 
and  Opportunity  to  Provide  Comments 
and  Request  a  Hearing 

ACTION:  Notice  of  consideration  of 
amendment  request  to  terminate  Source 
Material  License  No.  STB-204  and 
release  of  facility  for  unrestricted  use. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Peter  J.  Lee,  Division  of  Nuclear 
Materials  Safety,  U.S.  Nuclear 
Regulator}'  Commission,  Region  III,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351;  telephone  (630)  829-9870  or  by  e- 
mail  at  pjl2@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  an  amendment  to  Rolls- 
Royce  Corporation  (Rolls-Royce)  Source 
Material  License  No.  STB-204,  to 
terminate  the  License  and  release  its 
facility  located  at  2355  South  Tibbs 
Avenue  in  Indianapolis,  Indiana,  for 
unrestricted  use.  The  site  was  initially 
licensed  under  the  name  of  General 
Motors  Corporation,  Allison  Division. 


Other  names  on  the  license  were  Allison 
Gas  Turbine  Division,  General  Motors 
Corporation,  and  Allison  Engine 
Company,  Inc.,  prior  to  the  license  being 
amended  to  Rolls-Royce  in  February 
2003.  In  December  1956,  a  license  was 
approved  for  the  fabrication  of  aircraft 
components  made  of  magnesium  alloy 
containing  not  to  exceed  4  percent  by 
weight  of  thorium.  Fabrication  of 
aircraft  parts  containing  thorium 
continued  until  1989.  In  1994,  the 
license  was  amended  to  allow 
possession  incident  to  storage  only  for 
the  licensed  materials.  On  December  3, 
2002,  Rolls-Royce  submitted  its  request 
to  the  NRC  to  terminate  its  license. 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  (EA)  in 
support  of  this  licensing  action  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the  EA 
is  a  Finding  of  No  Significant  Impact 
(FONSI)  for  the  proposed  licensing 
action. 

II.  EA  Summary 

The  staff  has  examined  Rolls-Royce's 
request  and  the  information  that  the 
licensee  has  provided  in  support  of  its 
request,  including  the  surveys 
performed  by  Rolls  Royce  to 
demonstrate  compliance  with  10  CFR 
20.1402.  "  'Radiological  Criteria  for 
Unrestricted  Use,'  "  to  ensure  that  the 
NRC's  decision  is  protective  of  the 
public  health  and  safety  and  the 
environment.  All  machining  operations 
for  the  fabrication  of  aircraft  parts 
containing  thorium  were  conducted 
under  "wet  conditions,"  meaning 
drilling,  grinding,  burring,  etc.,  were 
performed  with  the  castings  under  oil/ 
liquid  coolants  intended  to  prevent 
potential  fires.  This  industry-wide 
method  of  machining  not  only  prevents 
potential  fires,  it  prevents 
contamination  from  airborne  thorium 
dust.  The  thoriated  magnesium  cuttings, 
turnings,  scraps,  coolants,  and  clean-up 
debris  were  collected  and  sent  off-site  to 
a  low-level  radioactive  waste  disposal 
site. 

The  licensee's  final  status  survey  did 
not  show  any  residual  contamination  in 
the  facility.  'Therefore,  the  staff  has 
determined  that  there  will  be  no 
environmental  impacts  associated  with 
the  release  for  unrestricted  use  of  the 
Rolls-Royce  Corporation  facility. 

III.  Finding  of  No  Significant  Impact 

The  staff  has  prepared  the  EA 
(summarized  above)  in  support  of  Rolls- 
Royce's  proposed  license  amendment  to 
release  the  Indianapolis  facility  for 
unrestricted  use.  On  the  basis  of  the  EA, 
the  staff  has  concluded  that  the 
environmental  impacts  from  the 
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proposed  action  would  not  be 
significant.  Accordingly,  the  staff  has 
determined  that  a  FONSI  is  appropriate, 
and  has  determined  that  the  preparation 
of  an  environmental  impact  statement  is 
not  warranted. 

rv.  Further  Information 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice,"  Rolls- 
Royce's  request,  the  EA  summarized 
above,  and  the  documents  related  to  this 
proposed  action  are  available 
electronically  for  public  inspection  and 
copying  from  the  Publicly  Available 
Records  (PARS)  component  of  NRC's 
document  system  (ADAMS).  ADAMS  is 
accessible  from  the  NRC  Web  site  at 
h  ftp  ://www.nrc.gov/reading-rm  .html. 
These  documents  include  Rolls-Royce's 
letters  to  NRC  dated  December  3,  2002, 
and  May  5,  2003,  with  enclosures 
(Accession  No.  ML031 700067);  and  the 
EA  summarized  above  (Accession  No. 
ML031 980587).  Any  questions  with 
respect  to  this  action  should  be  directed 
to  Dr.  Peter  J.  Lee,  Division  of  Nuclear 
Materials  Safety,  U.S.  Nuclear 
Regulator}'  Commission,  Region  III,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351;  telephone  (630)  829-9870  or  by  e- 
mail  at  pjl2@nrc.gov. 

Dated  at  Lisle,  Illinois,  this  17th  day  of 
July.  2003. 
Christopher  G.  Miller, 

Chief.  Decommissioning  Branch.  Division  of 

Nuclear  Materials  Safety.  RIII. 

[FR  Doc.  03-19065  Filed  7-25-03;  8:45  am) 

BILLING  CODE  7590-01 -P 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIME  AND  DATES:  9  a.m.,  Monday,  August 
4,  2003;  3:30  p.m.,  Monday,  August  4, 
2003;  and  8  a.m.,  Tuesday,  August  5, 
2003. 

PLACE:  Portland,  Maine,  at  the  Marriott 
Hotel,  200  Sable<3aks  Drive,  in  Salons 
D  and  E  of  the  Grand  Ballroom. 
STATUS:  August  4—9  a.m.  (Closed);  3:30 
p.m.  (Open);  August  5—8  a.m.  (Closed). 
MATTERS  TO  BE  CONSIDERED: 

Monday,  August  4—9  a.m.  (Closed) 

1.  Strategic  Planning. 

2.  Financial  Update. 

3.  Preliminary  Report  on  Goals  and 

Performance  Assessment  for  Fiscal 
Year  2004. 

4.  Preliminary  Fiscal  Year  2004 

Integrated  Financial  Plan  and 
Financial  Outlook. 

5.  Personnel  Matters  and  Compensation 

Issues. 


Monday,  August  4—3:30  p.m.  (Open) 

1.  Minutes  of  Previous  Meetings,  June  2, 

June  27,  and  July  21,  2003. 

2.  Remarks  of  the  Postmaster  General 

and  CEO. 

3.  Quarterly  Report  on  Service 

Performance. 

4.  Financing  the  Postal  System— Cost 

and  Revenue  Analysis  Report. 

5.  Capital  Investments. 

a.  Flats  ID  Code  Sort  for  All 
Automated  Flat  Sorting  Machines 
(AFSM)  100s. 

b.  354  Automatic  Tray  Handling 
Systems  for  the  AFSM  100s. 

c.  Philadelphia,  Permsylvania, 
Processing  &  Distribution  Center 
and  Vehicle  Maintenance  Facility. 

6.  Report  on  the  Northeast  Area  and 

Maine  District. 

7.  Tentative  Agenda  for  the  September 

8-9,  2003,  meeting  in  Washington, 
DC. 

Tuesday,  August  5 — 8  a.m.  (Closed) 

1.  Strategic  Planning 

2.  Personnel  Matters  and  Compensation 

Issues. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  SW.,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-^800. 

William  T.  lohnstone, 

Secretary. 

[FR  Doc.  03-19250  Filed  7-24-03;  11:56  am] 

BILLING  CODE  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  Accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  fb)  the  accuracy  of  the  RRB's 
estiftiate  of  the  biuden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  and  purpose  of  information 
collection:  Job  Information  Report,  OMB 


3220-0193.  In  July  of  1997,  the  Railroad 
Retirement  Board  (RRB)  adopted 
standards  for  the  adjudication  of 
occupational  disabilities  under  the 
Railroad  Retirement  Act  (RRA).  As  part 
of  these  standards,  the  RRB  requests  job 
information  to  determine  an  applicant's 
eligibility  for  an  occupational  disability. 
The  job  information  received  from  the 
railroad  employer  and  railroad 
employee  is  compared,  reconciled  (if 
needed),  and  then  used  in  the 
occupational  disability  determination 
process.  The  process  of  obtaining 
information  from  railroad  employers 
used  to  determine  an  applicant's 
eligibility  for  an  occupational  disability 
is  outlined  in  20  CFR  220.13. 

To  determine  an  occupational 
disability,  the  RRB  determines  if  an 
employee  is  precluded  from  performing 
the  full  range  of  duties  of  his  or  her 
regular  railroad  occupation.  This  is 
accomplished  by  comparing  the 
restrictions  on  impairment(s)  causes 
against  an  employee's  ability  to  perform 
his/her  normal  duties.  To  collect 
information  needed  to  determine  the 
effect  of  a  disability  on  an  applicant's 
ability  to  work,  the  RRB  needs  the 
applicant's  work  history.  The  RRB 
currfently  utilizes  Form  G-251. 
Vocational  Report  (OMB  3220-0141),  to 
obtain  this  information  from  the 
employee  applicant. 

Note:  Form  G-251  is  provided  to  ail 
applicants  for  employee  disability  annuities 
and  to  those  applicants  for  a  widow(er)'s 
disability  annuity  who  indicate  that  they 
have  been  employed  at  some  time. 

In  accordance  with  the  standards,  the 
RRB  also  requests  pertinent  job 
information  from  employers.  The 
employer  is  given  thirty  days  from  the 
date  of  the  notice  to  respond.  The 
responses  are  not  required,  but  are 
voluntary.  If  the  job  information  is 
received  timely,  it  is  compared  to  the 
job  information  provided  by  the 
employee.  Any  material  differences  are 
resolved  by  an  RRB  disability  examiner. 
Once  resolved,  the  information  is 
compared  to  the  restrictions  caused  by 
the  medical  impairment.  If  the 
restrictions  prohibit  the  performance  of 
the  regular  railroad  occupation,  the 
claimant  is  found  occupationally 
disabled. 

The  RRB  uses  two  forms  to  seciue  job 
information  data  from  the  railroad 
employer.  RRB  Form  G-251a,  Employer 
Job  Information  (job  description),  is 
released  to  an  employer  when  an 
apphcation  for  an  occupational 
disability  is  filed  by  an  employee  whose 
regular  railroad  occupation  is  one  of  the 
more  common  types  of  railroad  jobs 
(locomotive  engineer,  conductor. 
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[FR  Doc.  0.1-1*95  Filed  7-28-0.1;  8:4.t  ami 

8ILUNG  CODE  79<  5-01-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
wavs  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Vocational  Report;  OMB 
3220-0141.  Section  2  of  the  Railroad 
Retirement  Act  (RRA)  provides  for 
payment  of  disability  annuities  to 
qualified  employees  and  widow(ers). 
The  establishment  of  permanent 
disability  for  work  in  the  applicants 
"regular  occupation"  or  for  work  in  any 
regular  employment  is  prescribed  in  20 
CFR  220.12  and  220.13  respectivelv. 

The  RRB  utilizes  Form  G-251, 
Vocational  Report,  to  obtain  an 
applicants  work  history.  This 
information  is  used  by  the  RRB  to 
determine  the  effect  of  a  disability  on  an 
applicant's  ability  to  work.  Form  G— 251 
is  designed  for  use  with  the  RRB's 
disability  benefit  application  forms  and 
is  provided  to  all  applicants  for 
employee  disability  annuities  and  to 
those  applicants  for  a  widow(er)'s 
disability  annuity  who  indicate  that 
thev  have  been  employed  at  some  time. 
Completion  is  required  to  obtain  or 
retain  a  benefit.  One  response  is 
requested  of  each  respondent. 

"The  RRB  proposes  non-burden 
impacting  formatting  and  editorial 
changes  to  Form  G-251.  The  completion 
time  for  Form  G-251  is  estimated  at 
between  thirty  and  40  minutes  per 
response.  The  RRB  estimates  that 
approximately  6,000  Form  G-251 's  are 
completed  annually. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 


Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

IFR  Doc.  0.3-19096  Filed  7-25-0.3:  8:45  am) 

BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-481 80A:  File  No.  PCAOB- 
2003-03] 

Public  Company  Accounting  Oversight 
Board;  Order  Approving  Proposed 
Rules  Relating  to  Registration  System 

luly  22.  2U03. 
Correct!  DH 

In  FR  Document  No.  03-18497,  which 
published  on  July  21,  2003,  beginning 
on  page  43244.  in  the  last  paragraph  of 
column  one,  correct  the  file  number  to 
read  (File  No.  PCAOB-2003-03). 

)ill  M.  Peterson, 

Assistant  Serretan,'. 

IFR  Doc.  03-19086. Filed  7-2.5-03:  8:4.5  am] 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-48202:  File  No.  SR-CHX- 
2003-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to 
Execution  of  Limit  Orders  Following 
Exempted  ITS  Trade-Through 

(illy  21.  2003, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  July  17, 
2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 


15  t'.S.C  78s(b)(l). 
M7CFR240.19t)-4. 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  proposal  is  intended  to  coincide 
with  the  Commission's  extension  of  a  de 
minimis  exemption  from  the  trade- 
through  provisions  of  the  Intermarket 
Trading  System  ("ITS ')  Plan  with 
respect  to  certain  transactions  in  the 
Nasdaq-100  Index  ("QQQs"),  the  Dow 
Jones  Industrial  Average 
("DIAMONDS"),  and  the  Standard  & 
Poor's  500  Index  ("SPDRs"). '  The 
Commission's  original  exemption 
expired  on  June  4,  2003.  The  Exchange 
Rule  that  mirrors  the  Commission's 
exemption  similarly  expired  on  June  4, 
2003. ^  The  Commission  recently 
extended  the  effectiveness  of  the 
exemption  to  March  4,  2004. ^  In  order 
to  avoid  a  lapse  in  the  effectiveness  of 
the  corresponding  Exchange  Rule,  this 
order  is  approving  the  Exchange's 
proposal  to  extend  the  rule  from  June  5, 
2003  until  March  4,  2004. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  response  to  the  Commission's 
extension  of  a  de  minimis  exemption  for 
transactions  in  certain  exchange-traded 
funds  ("ETFs")  from  the  trade-through 
provisions  of  the  ITS  ^lan  to  March  4, 
2004,''  the  Exchange  proposes  to  amen,d 
certain  provisions  of  CHX  Article  XX. 
Rule  37,  which  governs,  among  other 
things,  execution  of  limit  orders  in  a 
CHX  specialist's  book  following  a  trade- 
through  in  the  primary  market. 
Specifically,  the  CHX  seeks  to  render 
voluntary  a  CHX  specialist's  obligation 
to  fill  limit  orders  in  the  specialist's 
book  following  a  primar>'  market  trade- 
through,  if  such  trade-through 
constitutes  an  Exempted  Trade- 
Through.^  The  text  of  the  proposed  rule 
change  is  available  at  the  Commission 
and  at  the  CHX. 


'  See  Securities  Exchange  Act  Release  No.  46428 
(August  28.  2002),  67  FR  56607  (September  4.  2002) 
at  56607  ("ITS  Exemption  Order"). 

■•  See  Securities  Excliange  Act  Release  No.  46760 
(November  1.  2002),  67  FR  68219  (November  8. 
2002)(order  approving  SR-CHX-2002-29). 

5  See  Securities  Exchange  Act  Release  No.  47950 
(May  30,  2003),  68  FR  33748  (June  5.  2003)(order 
extending  ITS  Exemption  Order). 

'  An  Exempted  Trade-Through  is  a  trade-through 
in  one  of  the  three  ETFs  designated  in  the  ITS 
Exemption  Order  when  the  transaction  is  executed 
at  a  price  that  is  no  more  than  three  cents  lower 
than  the  highest  bid  displayed  in  CQS  and  no  more 
than  three  cents  higher  than  the  lowest  offer 
displayed  in  CQS. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Prdposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulaton,' Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  XX.  Rules  37(a)(3)  and  37(b)(6) 
of  the  CHX  Rules,  which  govern 
execution  of  limit  orders  in  a  CHX 
specialist's  book,  provide  for  the 
execution  of  such  orders  at  the  limit 
price  when  certain  conditions  occur  in 
the  primar\'  market.  Specifically,  these 
provisions  obligate  a  CHX  specialist  to 
fill  limit  orders  in  his  book  if  there  is 
a  trade-through  of  the  limit  price  in  the 
primary'  market. 

With  continued  effectiveness  of  the 
ITS  Exemption  Order  until  March  4. 
2004,  certain  primary  market  trade- 
throughs  in  ETFs  that  will  trigger  a  CHX 
specialist's  obligation  to  provicfe  trade- 
through  protection  will  constitute 
Exempt  Trade-Throughs,  and  will  leave 
the  CHX  specialist  without  recourse  to 
seek  satisfaction  from  the  primary 
market.  While  the  CHX  believes  that 
certain  CHX  specialists  may  still  wish  to 
provide  trade-through  protection  to 
their  limit  orders  for  business  and 
marketing  reasons,  the  CHX  believes 
that  trade-through  protection  should  no 
longer  be  mandated  in  the  case  of 
Exempted  Trade-Throughs.  The 
proposed  rule  change  would  continue  to 
permit,  but  would  not  require,  a  CHX 
specialist  firm  to  fill  limit  orders  in  his 
book  when  an  Exempted  Trade-Through 
occurs  in  the  primary  market. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b).»  The  CHX  Relieves  the 
proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  ^  in  that  it  is  designed 


to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to,  and 
to  perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  Regarding  the  ■ 
Proposed  Rule  Change  Fteceived  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
.  solicited  or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2003-20  and  should  be 
submitted  by  August  18.  2003. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'"  In  particular,  the 
Commission  finds  that  the  proposed 
rule  is  consistent  with  the  requirements 
of  section  6(b)(5)  of  the  Act  • '  because 
it  is  designed  to  facilitate  transactions  in 
securities;  to  remove  impediments  to 


8  15  U.S.C.  78f(b). 
"15  U.S.C.  78f(b)(5). 


'"In  approving  this  rule  proposal,  the 
Commission  notes  that  it  has  also  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  TBctfl- 

"15  U.S.C.  78f(b)(5). 
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Introduction 

The  Office  of  Public  Diplomacy  (NEA/ 
PD)  announces  an  open  competition  for 
a  proposal  for  Gulf  Educational  reform 
program  in  the  following  countries: 
Bahrain,  Kuwait,  Qatar,  UAE,  Oman  and 
Yemen.  One  award  will  be  made  with 
this  announcement. 

Proposals  may  address  any  area  or 
sector  within  a  broad  range  of 
educational  reform  initiatives  in  the 
aforementioned  countries,  including, 
but  not  limited  to,  the  following: 

•  Designing  and  mapping  curriculum, 

•  Developing  critical  thinking  skills, 

•  Introducing  modern  and  innovative 
teaching  methods  to  the  classroom, 

•  Consulting  on  accreditation  for 
Ministries  of  Education  for  both 
secondary'  and  university-level 
institutions. 

In  order  to  optimize  the  impact  of  the 
educational  reform  program,  initiatives 
should  target  the  following  groups: 

•  Ministry  of  Education  supervisors 
and  inspectors, 

•  Curriculum  developers, 

•  Senior  teachers  and  staff  members 
from  as  many  educational  districts  as 
possible, 

•  Teacher  trainers. 

The  list  is  not  intended  to  be 
exclusive  or  binding,  and  the  office  of 
Public  Diplomacy  in  the  bureau  of  Near 
Eastern  Affairs  (NEA/PD)  remains  open 
to  considering  a  broad  range  of 
educational-related  NGO  activities  and 
innovative  projects  designed  to  support 
and  encourage  educational  reform  in  the 
region. 

Purpose 

The  purpose  of  this  agreement  is 
educational  reform  in  the  Gulf,  Chapter 
4  of  part  II  of  the  Foreign  Assistance  Act 
of  1961 ,  as  amended  (PL  107-206). 
Projects  should  focus  on  Bahrain, 
Kuwait,  Qatar,  the  United  Arab 
Emirates,  Oman  and  Yemen.  Regional 
initiatives  are  encouraged  where 
appropriate  (depending  on  local 
situation/level  of  education  system). 
Due  to  staffing  constraints.  Public 
Affairs  .Sections  of  U.S.  Embassies  in  the 
region  will  be  very  limited  in  the 
assistance  they  can  provide. 
Organizations  should,  therefore,  have 
their  own  network  of  contacts, 
infrastructure  and  resources  in-country 
and  be  prepared  to  carry  out  their 
programs  with  a  minimum  of  official 
support.  Public  Affairs  Officers  will  be 
available  for  consultations  and  program 
planning.  NEA/pp  encourages  direct 
cooperation  with  Ministries  of 
Education  to  ensure  the  successful 
completion  of  the  program  and  to  foster 
continuing  linkages  to  American 
educational  institutions. 


Eligible  Applicants 

Eligible  applicants  include  all  non- 
governmental and  non-profit 
organizations. 

Legislative  Authority 

This  program  is  authorized  by  the 
2002  Supplemental  Appropriations  Act 
for  Further  Recovery  From  and 
Response  To  Terrorist  Attacks  on  the 
United  States.  PL  107-206. 

Availability  of  Funds 

The  funding  level  for  this  program  is 
S290,000.00.  NEA/PD  reserves  the  right 
to  award  less,  or  more,  than  the  funds 
described,  in  the  absence  of  worthy 
applications,  or  under  such  other 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  government. 
Program  funds  will  be  available  until 
September  30,  2003. 

Review  Criteria 

Eligible  applications  will  be 
competitively  evaluated  according  to 
the  following  criteria: 

Results  or  Benefits  Expected — The 
applicant  clearly  describes  the  results 
and  benefits  to  be  achieved.  The 
applicant  identifies  how  improvement 
will  be  measured  on  key  indicators  and 
provides  milestones  indicating  progress. 
Proposed  outcomes  are  tangible  and 
achievable  within  the  grant  project 
period.  (30  points) 

Approach — The  applicant  must 
demonstrate  that  its  strategy  and  plan 
are  likely  to  achieve  the  proposed 
results:  the  proposed  activities  and 
timeframes  are  reasonable  and  feasible. 
The  plan  describes  in  detail  how  the 
proposed  activities  will  be 
accomplished  as  well  as  the  potential 
for  the  project  to  have  a  positive  impact 
on  the  quality  of  education  in  the 
region.  (25  points) 

Organization  Profiles — Where  sub- 
contractors are  proposed,  the  applicant 
describes  the  rationale  for  the 
collaboration,  each  partner  agency's 
respective  role,  and  how  the  sub- 
contractor will  enhance  the 
accomplishment  of  the  project  goals.  In 
all  cases,  the  applicant  describes 
planning  consultation  efforts 
undertaken.  The  proposed  sub- 
contractor is  appropriate  with  respective 
roles  and  financial  responsibilities 
delineated.  Evidence  of  commitment  by 
sub-contractors  in  implementing  the 
activities  is  demonstrated,  i.e.,  by  letters 
or  the  terms  of  the  signed  agreement 
among  participants.  The  applicant  or 
sub-contractor  provide  documented 
experience  in  performing  the  proposed 
services  as  well  as  adequate  gender 
balance  and  constituent  representation 
on  the  proposed  project's  advisory 


board.  Assurance  is  provided  that 
proposed  services  will  be  delivered  in  a 
manner  that  is  linguistically  and 
culturally  appropriate  to  the  target 
population.  Individual  organization  staff 
must  be  well-qualified.  The 
administrative  and  management  features 
of  the  project,  including  a  plan  for  fiscal 
and  programmatic  management  of  each 
activity,  is  described  in  detail  with 
proposed  start-up  times,  ongoing 
timelines,  major  milestones  or 
benchmarks,  a  component/project 
organization  chart,  and  a  staffing  chart. 
(25  points) 

Budget  and  Budget  Justification— The 
budget  and  narrative  justification  are 
reasonable  in  relation  to  the  proposed 
activities  and  anticipated  results  and  the 
plan  for  services  is  realistic.  (20  points) 

Application/Proposal  Submission  and 
Deadline 

An  application  (Standard  Form  424) 
with  an  original  signature  and  two 
clearly  identified  copies  is  required.  The 
application  form  (Standard  Form  424) 
and  instructions  can  be  obtained  from 
either: 

(1)  The  following  Web  sites: 

<http://www.whitehouse.gov/omb/ 

grants/#forms> 
<h  ttp  ://www.usaid.gov/ 
procurementbusopp/procurement/ 
forms/SF-424/> 
Jessica  Davies  and  Lavenia  Holland, 
U.S.  Department  of  State,  NEA/PD, 
Room  6247,  2201  C  Street  NW., 
Washington,  DC  20520,  telephone 
(202)  647-6489,  fax  (202)  647-6448, 
e-mail  DaviesfX@state.gov  and 
HoIIandly@state.gov. 
Application  materials  must  be 
submitted  to  the  U.S.  Department  of 
State,  Jessica  Davies  and  Lavenia 
Holland,  U.S.  Department  of  State,    , 
NEA/PD,  Room  6247,  2201  C  Street 
NW.,  Washington,  DC  20520,  on  or 
before  close  of  business  (4:30  P.M.  EST) 
August  18,  2003.  Due  to  delays  in 
regular  mail  delivery  to  the  State 
Department,  applicants  are  strongly 
encouraged  to  hand-carry  or  use 
couriers  to  deliver  applications  to  NEA/ 
PD,  between  the  hours  of  8:30-4:30 
P.M.,  to  the  attention  of  Jessica  Davies 
and  Lavenia  Hollemd.  Express  or 
overnight  mail  services  may  also  be 
used,  though  applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed  and  other 
delays  may  occur  until  regular  mail 
delivery  is  resumed. 

Applicants  must  also  provide  an 
electronic  copy  of  the  proposal  by  e- 
mail  to  Jessica  Davies  and  Lavenia 
Holland  at  e-mail  address 
DaviesfX@state.gov  and 
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HoIlandIy@state.gov.  Proposals  must  be 
submitted  in  both  hard  copy  and  by  e- 
mail;  proposals  submitted  only  by  e- 
mail,  or  only  in  hard  copy,  will  not  be 
considered.  NEA/PD  must  be  aware  that 
the  proposal  is  on  its  way,  or  the 
package  risks  being  considered  late  or 
turned  away  by  Diplomatic  Security. 

Applications  submitted  by  e-mail  and 
either  (1)  mail  (including  express  mail 
or  overnight  mail  services),  or  (2)  hand- 
carried  by  applicant  couriers  or  by  other 
representatives  of  the  applicant,  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  close  of  business  (4:30  PM  EST) 
August  18,  2003. 

Late  Applications 

Applications  received  after  the 
closing  date  and  time  will  be  classified 
as  late.  Applications  which  do  not  meet 
the  criteria  above  are  considered  late 
applications.  PD  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

General  Instructions  for  Preparing  a 
Full  Project  Description 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Applicants  are  encouraged  to  provide 
information  on  their  organizational 
structure,  staff,  related  experience,  and 
other  information  considered  relevant. 
Awarding  offices  use  this  and  other 
information  to  determine  whether  the 
applicant  has  the  capability  and 
resources  necessary  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application.  However, 
in  the  narrative  the  applicant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  from 
those  that  will  not  be  used  in  support 
of  the  specific  project  for  which  funds 
are  requested. 

Length  of  Applications 

Each  application  narrative  should  not 
exceed  25  double-spaced  pages  in  a  12- 
pitch  font.  Attachments  and  appendices 
should  not  exceed  25  pages  and  should 
be  used  only  to  provide  supporting 
documentation  such  as  administration 
charts,  position  descriptions,  resumes, 
and  letters  of  intent  or  partnership 
agreements.  Each  page  should  be 
nimibered  sequentially,  including  the 


attachments  or  appendices.  This 
limitation  of  25  pages  plus  the  SF  424 
should  be  considered  as  a  maximum, 
and  not  necessarily  a  goal. 

Introduction 

NEA/PD  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  (Supporting  information 
concerning  activities  that  will  not  be 
directly  funded  by  the  grant  or 
information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
funded  activity  should  be  placed  in  an 
appendix.)  Applicants  shall  prepare  the 
project  description  statement  in 
accordance  with  the  following 
instructions. 

Project  Summarj'/Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived. 

Approach 

Outline  a  plan  of  action  which 
describes  thte  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  reductions  in  cost  or 
time,  or  extraordinary  social  and 
community  involvement. 

Provide  quantitative  quarterly 
projections  of  the  accomplishments  to 
be  achieved  for  each  function  or 
activity.  When  accomplishments  cannot 
be  quantified  by  activity  or  function,  list 
them  in  chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Organization  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
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Budget  and  J  udget  Justification 

Applicants  must  submit  a 
comprehensi  ve  budget  for  the  entire 
project.  Ther ;  must  be  a  summar}' 
budget  as  well  as  breakdowns  reflecting 
both  adminii  trative  and  program 
budgets.  Apf  licants  may  provide 
separate  sub- budgets,  sub-grant,  or 
contract  bud  ;ets  for  each  program 
component.  )hase,  location,  or  activity 
to  provide  cl  irification.  Provide  line 
item  detail  a:  id  detailed  calculations  for 
each  budget  )bject  class  identified. 
Detailed  calculations  must  include 
estimation  ir  ethods,  quantities,  unit 
costs,  and  ot  ler  similar  quantitative 
detail  suffici  ;nt  for  the  calculation  to  be 
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the  budget  a  id  budget  justification. 
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Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel  or  travel  by  local 
program  participants  for  training — i.e. 
teachers,  Ministry  of  Education 
employees  travel  to  the  U.S.  for 
seminars/workshops).  Justification:  For 
each  trip,  show  the  total  number  of 
traveler(s),  travel  destination,  duration 
of  trip,  per  diem,  mileage  allowances,  if 
privately  owned  vehicles  will  be  used, 
and  other  transportation  costs  and 
subsistence  allowances. 

Equipment 

Description:  Costs  of  tangible,  non- 
expendable, personal  property,  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  an  applicant  may  use  its 
own  definition  of  equipment  provided 
that  such  equipment  would  at  least 
include  all  equipment  defined  above. 
Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 
Justification:  Specif^'  general  categories 
of  supplies  and  their  costs.  Show 
computations  and  provide  other 
information  which  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Justification:  Attach  a 
list  of  proposed  contractors,  indicating 
the  names  of  the  organizations,  the 
purposes  of  the  contracts,  the  estimated 
dollar  amounts,  and  the  award  selection 
process. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  professional  services  costs, 
space  and  equipment  rentals,  printing 
and  publication,  computer  use,  and 
administrative  costs.  Justification: 
Provide  computations,  a  narrative 


description  and  a  justification  for  each 
cost  under  this  category. 

Total  Direct  Charges,  Total  Indirect 
Charges,  Total  Project  Costs:  Self 
explanatory. 

Reporting  Requirement 

Quarterly  progress  and  financial 
reports  are  required  for  all  funded 
projects.  Final  reports  will  be  due  90 
days  after  end  of  project  period  (which 
should  begin  no  later  than  September 
30,  2004). 

Where  To  Obtain  Additional 
Information 

Questions  regarding  this  Request  for 
Proposals  should  be  directed  to  Jessica 
Davies  and  Lavenia  Holland,  U.S. 
Department  of  State,  NEA/PD,  Room 
6247,  2201  C  Street  NW.,  Washington, 
DC  20520,  telephone  (202)  647-6489. 
fax  (202)  647-6448,  e-mail 
DaviesfX@state.gov  and 
Hollandly@state.gov. 

Dated:  July  21.  200,3. 
James  Larocco, 

Principat'Deputy  Assistant  Secretary.  Bureau 
of  Near  Eastern  Affairs.  Department  of  State. 
(FR  Doc.  03-19108  Filed  7-25-03;  8:45  ami 

BILLING  CODE  471 0-31 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4420] 

Determination  Pursuant  to  Section 
2(b)(2)  of  the  Migration  and  Refugee 
Assistance  Act  of  1962,  as  Amended 

Pursuant  to  section  2(b)(2)  of  the 
Migration  and  Refugee  Assistance  Act  of 
1962.  as  amended.  22  U.S.C.  2601(b)(2), 
and  the  functions  and  authorities 
delegated  to  the  Secretary  of  State,  or 
his  or  her  delegate,  by  Presidential 
Determination  99-6  of  November  30, 
1998,  and  subsequently  redelegated  to 
me  by  Delegation  of  Authority  of 
January  5.  1999, 1  hereby  designate 
migrants  displaced  from  Cote  d'lvoire  as 
qualifying  for  assistance  under  Section 
2(b)(2)  of  that  Act.  and  determine  that 
such  assistance  will  contribute  to  the 
foreign  policy  interests  of  the  United 
States. 

This  determination  shall  be 
transmitted  to  the  President  and 
published  in  the  Federal  Register. 

Dated:  July  22.  2003. 
Richard  L.  Greene. 

Acting  Assistant  Secretary  of  State.  Bureau 
of  Population.  Refugees,  and  Migration. 
Department  of  Stale. 
(FR  Doc.  0.3-19107  Filed  7-25-03:  8:45  am) 

BILLING  CODE  4710-33-P 
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TENNESSEE  VALLEY  AUTHORITY 

Meeting  Notice  (Meeting  No.  1546) 

AGENCY:  Tennessee  Valley  Authority 
TIME  AND  DATE:  9  a.m.  (EDT),  July  30, 
2003,  City  of  Chickamauga  Civic  Center. 
100  Euclid  Avenue,  Chickamauga, 
Georgia. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  May  21,  2003. 

New  Business 

C — Energy 

Cl.  Delegation  of  authority  to  the 
Executive  Vice  President,  Fossil 
Power  Group,  to  enter  into  a  spot 
coal  contract  with  Massey  Utility 
Sales  Company  to  supply  low- 
sulfur  coal  for  17  months  to 
Kingston  Fossil  Plant. 

C2.  Delegation  of  authority  to  the 
Executive  Vice  President,  Fossil 
Power  Group,  to  enter  into  a  3-year 
contract  with  CSX  Transportation  to 
provide  rail  transportation  of  coal  to 
Widows  Creek  Fossil  Plant. 

C3.  Delegation  of  authority  to  the 
Executive  Vice  President,  Fossil 
Power  Group,  to  enter  into  a  term 
coal  contract  with  Peabody 
Coalsales  Company  for  sub- 
bituminous  Powder  River  Basin 
coal  to  supply  various  TVA  fossil 
plants. 

C4.  Supplement  to  blanket  Contract 
Nos.  453  and  454  with  Performance 
Contracting.  Inc.,  and  G&A 
Environmental  to  provide  asbestos 
and  nonasbestos  vacuum  services    , 
for  various  TVA  fossil  plants. 

C5.  Supplement  to  Contract  99999563 
with  Day  &  Zimmermann  NPS,  Inc., 
for  management  and  craft  labor  for 
the  planning  and  execution  of 
modification  and  supplemental 
maintenance  work  and  multiple 
selective  catalytic  reduction 
projects  at  TVA  assigned  fossil 
plants. 

C6.  Supplement  to  contract  with 
Framatome  ANP  for  nuclear  fuel 
and  fuel  engineering  services  for 
Sequoyah  Nuclear  Plant. 

C7.  Supplement  to  contract  with 

Flowserve  Corporation  for  pumps 
and  pump  replacement  parts  at  any 
TVA  nuclear  plant. 

C8.  Supplement  to  contract  with 
Westinghouse  Electric  Company 
LLC  for  nuclear  fuel  and  fuel 
engineering  services  at  Watts  Bar 
Nuclear  Plant. 

C9.  Supplement  to  contract  with 
Framatome  ANP  for  refuel  floor 


support  services  and  reactor 
component  inspections  at  Browns 
Ferry  Nuclear  Plant  Units  2  and  3. 
ClO.  Indefinite  quantity  term  contract 
with  Ritz  Instrument  Transformers 
for  the  supply  of  instrument 
transformers. 

E — Real  Property  Transactions 

El.  Sale  of  permanent  easements  to 
Richard  L.  Pelham,  affecting 
approximately  0.13  acre  of  land  on 
Chatuge  Reservoir  in  Towns 
County,  Georgia,  to  allow  a  portion 
of  an  existing  condominium  and 
sewer  line  to  remain  without  future 
title  concerns.  Tract  Nos.  XCHR- 
77B  and  XCHR-78S. 

E2.  Grant  of  permanent  easements  for  a 
raw  water  intake  and  water 
distribution  lines  to  Franklin 
County  Water  Services  Authority, 
affecting  approximately  5.9  acres  of 
land  on  Bear  Creek  Reservoir  in 
Franklin  County.  Alabama.  Tract 
No.  XTBCBR-2P. 

E3.  Grant  of  a  permanent  easement  to 
the  State  of  Tennessee  for  a 
highway  improvement  project, 
affecting  approximately  0.18  acre  of 
land  on  Watts  Bar  Reservoir  in 
Roane  County,  Tennessee.  Tract  No. 
XTWBR-146H. 

E4.  Grant  of  a  permanent  easement  to 
the  State  of  Tennessee  for  a 
highway  improvement  project, 
affecting  approximately  1.9  acres  of 
land  on  Chickamauga  Reservoir  in 
Hamilton  County,  Tennessee.  Tract 
No.  XTCR-201H. 

E5.  Sale  of  a  noncommercial. 

nonexclusive  permanent  easement 
to  Russell  A.  House  for  construction 
and  maintenance  of  recreational 
water-use  facilities,  affecting 
approximately  0.15  acre  of  land  on 
Tellico  Reservoir  in  Monroe 
County,  Tennessee,  Tract  No. 
XTELR-239RE. 

E6.  Grant  of  noncommercial. 

nonexclusive  permanent  easements 
to  Southern  Heritage,  LLC,  and  four 
private  property  owners  for 
construction  and  maintenance  of 
recreational  water  use  facilities, 
affecting  approximately  7.68  acres 
of  land  on  Guntersville  Reservoir  in 
Marshall  and  Jackson  Counties. 
Alabama,  Tract  Nos.  XGR-752RE, 
XGR-753RE,  XGR-754RE,  XGR- 
755RE,  XGR-756RE,  and  XGR- 
757RE,  in  exchange  for 
approximately  71  acres  of  land  on 
Guntersville  Reservoir  in  Marshall 
and  Jackson  Counties,  Alabama. 
Tract  No.  GR- 1-882,  and  change  in 
the  land  use  allocation  of  the 
Guntersville  Reservoir  Land 


Management  Plan  to  effect  these 
changes. 

E7.  Grant  of  noncommercial, 

nonexclusive  permanent  easements 
to  Scott  Roberts,  Ken  Herrick.  and 
Harold  Daniels  for  construction  and 
maintenance  of  recreational  water 
use  facilities,  affecting 
approximately  1.3  acres  of  land  on 
Chickamauga  Reservoir  in  Hamilton 
County,  Tennessee,  Tract  Nos. 
XCR-701RE,  XCR-702RE,  and 
XCR-703RE,  in  exchange  for 
approximately  7.3  acres  of  land  on 
Chickamauga  Reservoir  in  Hamilton 
County,  Tennessee,  Tract  No.  CR- 
1599.  and  change  in  the  land  use 
allocation  of  the  Chickamauga 
Reservoir  Land  Management  Plan  to 
effect  these  changes. 

E8.  Sale  of  approximately  116.4  acres  of 
land  to  LTR  Properties,  Inc.  (Rarity 
Communities).  Tract  No.  XTELR- 
236.  for  residential  and  commercial 
recreation  development;  grant  of 
noncommercial,  nonexclusive 
permanent  easements  affecting 
approximately  273.6  acres  in 
Loudon  and  Monroe  Counties. 
Tennessee,  to  the  Tellico  Reservoir 
Development  Agencv,  Tract  Nos. 
XTTELR-44RE  and  XTTELR-45RE; 
and  land  allocation  changes  to  the 
Tellico  Reservoir  Land  Management 
Plan  as  follows:  (1)  Release  the 
natural  resource  conservation  and 
recreation  allocation  from  the 
Tellico  Reservoir  Land  Management 
Plan  of  the  approximately  116.4 
acres  proposed  to  be  sold  to  Rarity 
Communities;  (2)  Change  the 
allocation  of  7.3  acres,  which  is  the 
remaining  TVA  property  fronting 
the  116.4  acres  from  recreation  to 
natural  resource  conser\'ation, 
which  will  provide  a  protective 
buffer  for  wetlands  and  water 
quality;  (3)  Allocate  the  256  acres  of 
land  to  be  conveyed  to  TVA  by 
Rarity  Communities  as  recreation 
(117  acres)  and  natural  resource 
conservation  (139  acres);  and  (4) 
Change  the  allocation  of  the  17.6 
acres  where  Rarity  Communities 
will  be  developing  public 
recreational  facilities  as  part  of  the 
mitigation  fi^om  natural  resource 
conservation  to  recreation  at  the 
location. 

E9.  Nineteen-year  commercial 

recreation  lease  to  South  Sauty 
Creek  Resort,  Inc.,  affecting 
approximately  34  acres  of  land  on 
Guntersville  Reservoir  in  Jackson 
County,  Alabama.  Tract  No.  XGR- 
751L. ' 

ElO.  Deed  modification  of  certain  deed 
restrictions  affecting  approximately 
0.9  acre  of  former  TVA  land  on 
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Chickam  auga  Reservoir  in  Rhea 
County,  Tennessee,  Tract  No.  XCR- 

188,  s.s: :. 

F— Other 

Fl.  Approval  to  file  condemnation  cases 
to  acquir  3  transmission  line 
easemen  s  and  rights  of  way 
affecting  Tract  Nos.  SBFP-66, 
Sebastopsl  Switching  Station,  Scott 
Coimty,  1  Mississippi;  and  Tract  No. 
WPSVT- }.  Wartrace  Primary- 
Shelbyvi  le  No.  2  (North)  Tap, 
Bedford  I  ^iounty,  Tennessee. 

Information  I  ems 

l.Approva  of  delegation  of  authority 
to  the  Chief  F  inancial  Officer  and  the 
Senior  Vice  P  resident  and  Treasurer,  or 
to  enter  into  lease 
related  arrangements  with 
respect  to  cer  ain  categories  of  computer 
and  related  sc  ftware  and  equipment. 

2.  Approva  of  the  issuance,  sale,  and 
delivery  of  T^  A  Power  Bonds. 


a  designee(s) 
financing  anc 


3.  Approva 


delivery  of  T\  A  Power  Bonds,  and 


delegation  of 
International 


luthority  to  amend  the 
swaps  and  Derivatives 


of  the  agenda 
comments  to: 
Board  Agenda 


of  the  issuance,  sale,  and 


Associatioft,  I  ic.  Credit  Support  Annex 
between  TVA  and  Morgan  Stanley 
Capital  Services,  Inc..  and  to  enter  into 
currency  swa]  i  arrangements  with 
Morgan  Stanl  y. 

4.  Approval  of  the  sale  of  a  30-year 
term  easemen  for  a  natural  gas  pipeline 
to  East  Tennei  see  Natural  Gas 
Company,  affe  cting  approximately  0.  3 
acre  of  TVA  lend  in  Sullivan  County. 
Tennessee,  Tr  ict  No.  XFHR-35P. 

5.  Approval  of  amendments  to  TVA's 
Section  26a  Ri  igulations. 

For  more  in  brmation:  Please  call 
TVA  Media  Relations  at  (865)  632-6000. 
Knoxville,  Tei  inessee.  Information  is 
also  available  it  TVA's  Washington 
Office  (202)  8<  8-2999.  People  who  plan 
to  attend  the  n  leeting  and  have  special 
needs  should  call  (865)  632-6000. 
Anyone  who  \  dshes  to  comment  on  any 


n  writing  may  send  their 
VA  Board  of  Directors, 
Comments,  400  West 


Summit  Hill  C  rive,  Knoxville, 
Tennessee  37^02. 

Dated:  July  23l  2003. 
Maureen  H.  Duin. 

General  Counse  and  Secretary. 

(FR  Doc.  03-19193  Filed  7-24-03:  10:15  ami 

BILLING  CODE  81 2(  -Oft-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  45-23B, 
Identification  and  Registration  Marking 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  aimounces  the 
availability  of  AC  45-2B,  Identification 
and  Registration  Marking.  AC  45-2B 
provides  information  and  guidance 
concerning  the  requirements  for 
identifying  aircraft  and  related  products 
with  identification  plates,  and 
identifying  aircraft  with  nationality  and 
registration  marks.  The  requirements  are 
detailed  in  Title  14,  Code  of  Federal 
Regulations  (14  CFR),  part  45, 
Identification  and  Registration  Marking. 
ADDRESSES:  Copies  of  AC  45-2B  can  be 
obtained  from  the  following:  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office, 
Ardmore  East  Business  Center,  3341  Q 
7th  Ave.,  Landover,  MD  20785. 

Issued  in  Washington.  DC,  on  (ulv  16, 
2003. 

Frank  P.  Paskiewicz, 

Manager.  Production  and  Airworthiness 
Division,  AIR-200. 

[FR  Doc.  03-19164  Filed  7-25-03;  8:45  am] 

BILLING  CODE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Harris  County,  Texas 

AGENCY:  Federal  Highway 
Administration  (FHWA),"D0T. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
pr^ared  for  a  proposed  transportation 
project  in  Harris  County,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mack,  Federal  Highway  Administration, 
Texas  Division,  826  Federal  Building, 
300  East  8th  Street,  Austin,  Texas 
78701,  Telephone  512-536-5960. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT) 
will  prepare  an  environmental  impact 
statement  (EIS)  for  improvements  in  the 
US  290  corridor  from  IH  610  to  FM 
2920,  a  distance  of  approximately  38 
miles  (including  the  Flempstead 
Highway  corridor  and  the  connections 
to  the  IH  610  West  Loop).  The  project 


is  in  Harris  County,  Texas,  primarily 
within  the  city  limits  of  Houston, 
although  the  corridor  also  extends  into 
Jersey  Village  and  the  smaller 
communities  of  Cypress,  Hockley,  and 
Waller.  A  Major  Investment  Study  (MIS) 
for  the  project  was  completed  in  2003. 
The  MIS  evaluated  modal  and 
configuration  alternatives  for 
improvements  within  the  study  corridor 
and  recommended  a  locally  preferred 
multi-modal  configiu-ation  to  meet  the 
corridor's  transportation  needs,  while 
minimizing  impacts  to  the  surrounding 
environment. 

The  alternatives  studied  in  the  EIS 
will  be  variations,  of  the  multi-modal 
configurations  suggested  in  the  US  290 
Corridor  Major  Investment  Study.  The 
proposed  alternative  includes  general- 
purpose  lanes,  managed  lanes  (possibly 
toll),  and  a  reserve  for  advanced  high- 
capacity  transit  (light  rail/bus  rapid 
transit).  The  EIS  will  evaluate 
alternative  alignments  for  potential 
impacts  from  construction  and 
operation  of  the  proposed  roadway 
including,  but  not  limited  to,  the 
following:  transportation  impacts 
(construction  detours,  construction 
traffic,  mobility  improvement  and 
evacuation  improvement),  air,  and  noise 
impacts  from  construction  equipment 
and  operation  of  the  facilities,  water 
quality  impacts  from  construction  area 
and  roadway  storm  water  runoff, 
impacts  to  waters  of  the  United  States 
including  wetlands  from  right-of-way 
encroachment,  impacts  to  historic  and 
archeological  resources,  impacts  to 
floodplains.  and  impacts  and/or 
potential  displacements  to  residents  and 
businesses. 

To  ensure  that  the  full  range  of  issues 
relating  to  this  proposed  action  are 
addressed,  a  series  of  public  scoping 
meetings  will  be  held  from  6  to  9  p.m., 
as  follows:  On  August  25,  2003,  at  Jersey 
Village  High  School  (7600  Solomon, 
Houston.  TX  77040),  August  26  at 
Wainwright  Elementary  School  (5330 
Milwee,  Houston,  TX  77092),  and 
August  27  at  Ault  Elementary  School 
(21010  Maple  Village  Dr,  Cypress,  TX 
77429).  The  purpose  of  the  public 
scoping  meetings  will  be  to  request 
comments  and  identify  issues  to  be 
considered  during  evaluation  of 
alignment  alternatives  and  preparation 
of  the  EIS.  All  interested  citizens  Eire 
encouraged  to  attend  these  meetings. 
During  the  open  house  meetings, 
displays  showing  the  project  area  and 
other  project  information  will  be 
presented  and  staff  will  be  available  to 
answer  questions.  In  addition,  a  public 
hearing  will  be  held  in  the  future. 
Public  notice  will  be  given  of  the  time 
and  place  of  future  public  meetings  and 
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the  public  hearing.  The  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing. 

Appropriate  Federal,  State  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal  will  be  sent  letters  describing 
the  proposed  action  and  soliciting 
comments. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205  Highway  Planning 

and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  governmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program.) 

John  R.  Mack, 

District  Engineer.  * 

[FR  Doc.  03-19097  Filed  7-25-03;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Salt 
Lake  County,  Utah 

AGENCY:  Federal  Highway 
Administration  (FHWA)," DOT. 
ACTtON:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  proposed  transportation 
improvements  in  Salt  Lake  County, 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Morrow,  Field  Operations 
Engineer,  Federal  Highway 
Administration,  2520  West  4700  South 
Suite  9A,  Salt  Lake  City,  Utah  84118- 
1847,  Telephone:  (801)  963-0182. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Utah 
Department  of  Transportation  will 
prepare  an  environmental  impact 
statement  on  proposed  transportation 
improvements  in  the  11400  South  area. 
The  proposed  improvements  will  be 
developed  after  a  study  has  been 
completed  to  determine  the  current  and 
futiu'e  transportation  needs  in  the  study 
area,  which  extends  from  10400  south  to 
12600  south  and  from  700  East  to 
Bangerter  Highway.  The  FHWA  will 


evaluate  a  reasonable  range  of 
alternatives  including  such  alternatives 
as  increasing  capacity  by  other  methods 
like  changing  the  facilities  at  12300  and/ 
or  10600  South,  expanded  public 
transportation  system,  intelligent 
transportation  system  and/or  traffic 
demand  management.  FHWA  will  fully 
evaluate  the  indirect  and  cumulative 
effects  of  the  proposed  project  as 
required  by  law.  The  proposed  project 
study  area  lies  within  Salt  Lake  County 
and  includes  portions  of  Draper  City, 
Riverton  City,  Sandy  City,  and  South 
Jordan  City,  Utah. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  series  of 
public  meetings,  including  scoping 
meetings,  will  be  held  in  the  project 
area,  in  addition,  a  public  hearing  will 
be  held.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  the  full  range  of  issues 
related  to  this  proposed  action  and 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  22,  2003. 
Gregory  S.  Punske, 

Environmental  Project  Manager,  Salt  Lake 
City.  Utah. 
|FR  Doc.  03-19060  Filed  7-2.5-03;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Sherburne  County,  MN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  I 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed  highway 
improvements  to  Tnink  Highway  (TH) 


10  from  1.0  mile  east  of  Big  Lake  to  0.75 
mile  west  of  Big  Lake,  in  Sherburne 
County,  Minnesota.  The  Tier  I  EIS  will 
include  the  analysis  needed  for  a 
location  decision  to  facilitate 
preservation  of  right-of-way. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cher>'l  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  380 
Jackson  Street,  Suite  500,  St.  Paul, 
Minnesota  55101,  Telephone  (651)  291- 
6120;  or  Claudia  Dumont,  Project 
Manager,  Minnesota  Department  of 
Transportation— District  3B,  3725  12th 
Street  North,  ST.  Cloud,  Minnesota 
56303.  Telephone  (320)  654-5134. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation,  will  prepare  a  Tier  I  EIS 
on  a  proposal  to  improve  TH  10  from 
1.0  mile  east  of  Big  Lake  to  0.75  mile 
west  of  Big  Lake,  in  Sherburne  County, 
Minnesota.  The  proposed  action  is  being 
considered  to  preserve  right-of-way  for 
the  proposed  highway  improvement. 
The  proposed  action  is  being  considered 
to  address  future  transportation 
demand,  safety  problems,  access 
management  and  interregional  corridor 
status. 

The  Tier  I  EIS  will  evaluate  the  social, 
economic,  transportation  and 
environmental  impacts  of  alternatives, 
including:  (1)  No-Build,  (2) 
Improvements  to  the  existing  TH  10 
corridor,  and  (3)  One  or  more  new 
alignments  south  of  existing  TH  10. 

The  Tier  II  EIS  will  be  prepared  in 
approximately  ten  to  fifteen  years.  At 
that  time,  design  alternatives  for  the 
preferred  alignment  will  be  considered 
and  environmental  impacts  and 
mitigation  will  be  studied  in  greater 
detail.  The  construction  of  the  preferred 
alternative  is  planned  for 
implementation  in  approximately 
fifteen  years. 

It  is  anticipated  that  the  "TH  10 
Scoping  Document/Draft  Scoping 
Decision  Document"  will  be  published 
in  the  Fall  of  2003.  A  press  release  will 
be  published  to  inform  the  public  of  the 
document's  availability.  Copies  of  the 
scoping  document  will  be  distributed  to 
agencies,  interested  persons  and 
libraries  for  review  to  aid  in  identifying 
issues  and  analyses  to  be  contained  in 
the  Tier  I  EIS.  A  thirty-day  comment 
period  for  review  of  the  document  will 
be  provided  to  afford  an  opportunity  for 
all  interested  persons,  agencies  and 
groups  to  comment  on  the  proposed 
action.  A  public  scooping  meeting  will 
also  be  held  during  the  comment  period. 
Public  notice  will  be  given  for  the  time 
and  place  of  the  meeting.  A  Tier  I  Draft 
EIS  will  be  prepared  based  on  the 
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DEPARTMEMT  OF  TRANSPORTATION 


Federal  Motof  Carrier  Safety 
Admlnistratidn 

[Docket  No.  FMCSA-2003-15642] 

1 
Safety  Auditor  Certification;  Extension 
of  Statutory  Compliance  Date 

AGENCY:  Fedei  al 
Administratio  a 
ACTION:  Notic( 
compliance  d^te. 


SUMMARY:  The 


aftiir 


nB 


law  to  ensure 
compliance 
conducted 
conducted  by 
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Congress  that 
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Motor  Carrier  Safety 
(FMCSA),  DOT. 
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FMCSA  is  required  by 
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49  U.S.C.  31148(h)  until  December  31, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Schultz,  Jr.,  Office  of  Bus  & 
Truck  Standards  and  Operations,  (202) 
366-4001,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Room  8301,  Washington,  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.  EST,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  9,  1999,  the  President 
signed  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (MCSIA)(Pub. 
L.  106-159).  Section  210  of  MCSIA 
requires  that  all  new  entrant  motor 
carriers,  both  foreign  and  domestic, 
receive  safety  audits  within  18  months 
of  commencing  operations  in  interstate 
or  foreign  commerce.  Section  211  of 
MCSIA  requires  the  Secretary  of 
Transportation  to  complete  a 
rulemaking  to  improve  training  and 
provide  for  the  certification  of  motor 
carrier  safety  auditors  to  conduct  safety 
inspection  audits  and  reviews.  The 
legislation  also  gives  the  Secretary 
oversight  responsibility  for  these  motor 
carrier  auditors  and  investigators, 
including  the  authority  to  decertify 
them. 

As  enacted  by  section  211(a),  49 
U.S.C.  31148(b)  and  (c)  read  as  follows: 

(b)  CERTIFIED  INSPECTION  AUDIT 
REQUIREMENT.— Not  later  than  one  year 
after  completion  of  the  Rulemaking  required 
by  subsection  (a),  any  safety  inspection  audit 
or. review  required  by,  or  based  on  the 
authority  of,  this  chapter  or  chapter  5,  313, 
or  315  of  this  title  and  performed  after 
December  31,  2002,  shall  be  conducted  by—  • 

(1)  a  motor  carrier  safety  auditor  certified 
under  subsection  (a);  or 

(2)  a  Federal  or  State  employee  who,  on  the 
date  of  the  enactment  of  this  section,  was 
qualified  to  perform  such  an  audit  or  review. 

(c)  EXTENSION.— If  the  Secretary 
determines  that  subsection  (b)  cannot  be 
implemented  within  the  1-year  period 
established  by  that  subsection  and  notifies 
the  Committee  on  Commerce,  Science,  and 
Transportation  of  the  Senate  and  the 
Committee  on  Transportation  and 
Infrastructure  of  the  House  of  Representatives 
of  the  determination  and  the  reasons  therefor, 
the  Secretary  may  extend  the  deadline  for 
compliance  with  subsection  (b)  by  not  more 
than  12  months. 

On  March  19^002,  the  FMCSA 
published  an  Interim  Final  Rule 
implementing  section  211  (the  auditor 
certification  rule)  by  establishing  three 
types  of  certification:  (1)  Certification  to 
conduct  safety  audits,  (2)  certification  to 
conduct  compliance  reviews,  and  (3) 
certification  to  conduct  roadside 
inspections  (67  FR  12776).  This  rule 


was  primarily  designed  to  respond  to 
the  increase  in  audits  necessitated  by 
the  new  entrant  requirements  of  Section 
210  of  MCSIA.  However,  publication  of 
the  rule  was  one  of  several  conditions 
imposed  in  the  2002  DOT 
Appropriations  Act  (Pub.  L.  107-87), 
which  had  to  be  met  before  FMCSA 
could  begin  processing  applications  to 
allow  Mexico-domiciled  motor  carriers 
to  operate  in  the  United  States  beyond 
the  commercial  zones  along  the  United 
States-Mexico  border  in  accordance 
with  the  North  American  Free  Trade 
Agreement  (NAFTA).  Another  condition 
imposed  by  the  Appropriations  Act  was 
FMCSA  publication  of  a  rule 
implementing  section  210  of  MCSIA.  An 
Interim  Final  Rule  establishing 
procedures  for  increasing  FMCSA's 
safety  scrutiny  of  new  entrant  motor 
carriers,  including  standards  and 
procedures  regarding  the  safety  audits 
mandated  by  section  210,  was  published 
on  May  13,  2002  (67  FR  31978)  and 
became  effective  on  January  1,  2003. 
FMCSA  hired  and  trained  over  200 
people  to  perform  compliance  reviews, 
safety  audits,  and  vehicle  inspections. 
However,  most  audits  of  new  entrant 
motor  carriers  are  to  be  undertaken  by 
State  employees  under  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP). 
On  January  16,  2003,  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit  set 
aside  the  auditor  certification  rule  and 
two  other  FMCSA  rules  which 
established  application  and  safety 
monitoring  procedures  for  Mexico- 
domiciled  motor  carriers  seeking 
authority  to  operate  in  the  United 
States.  The  Court's  ruling  was  based  on 
its  conclusion  that  FMCSA  failed  to 
comply  with  statutory  environmental 
impact  analysis  requirements  in 
developing  these  regulations.  Public 
Citizen  v.  Dept.  of  Transportation,  316 
F.3d  1002.  The  Department  of 
Transportation  filed  a  petition  for 
rehearing  with  the  Ninth  Circuit,  but 
this  petition  was  denied  on  April  10, 
2003.  Consequently,  the  Court's 
mandate  setting  aside  the  three  rules 
took  effect  on  April  18,  2003. 

As  noted  above,  section  210  of  the 
MCSIA  requires  that  all  new  entrant 
motor  carriers,  both  foreign  and 
domestic,  receive  safety  audits  within 
18  months  of  commencing  operations  in 
interstate  or  foreign  commerce.  As  a 
result  of  the  Ninth  Circuit  decision  in 
Public  Citizen,  FMCSA  and  its  State 
partners  will  not  be  able  to  hire  and 
train  additional  personnel  to  conduct 
motor  carrier  safety  audits,  reviews  or 
inspections,  thereJDy  impairing  their 
ability  to  comply  with  the  statutory 
mandate  regarding  new  entrant  motor 
carriers.  The  consequent  reduction  of 
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Federal  and  State  oversight  activities 
will  likely  have  an  adverse  impact  on 
public  safety. 

For  the  reasons  stated  above,  the 
Secretary  of  Transportation  has 
determined  that  it  is  necessary  to  extend 
the  compliance  date  established  by  49 
U.S.C.  31148(b)  to  December  31,  2003, 
so  that  FMCSA  and  its  State  partners 
can  continue  to  carry  out  their  statutory 
responsibilities  while  the  Department  of 
Transportation  acts  to  comply  with 
applicable  environmental  laws  before 
implementing  procedures  for 
certification  of  safety  auditors.  This 
extension  is  retroactive  to  January  1 , 
2003. 

On  July  17,  2003,  the  Secretary  of 
Transportation  sent  letters  to  the  Senate 
Committee  on  Commerce,  Science,  and 
Transportation  and  the  House  of 
Representatives'  Committee  on 
Transportation  and  Infrastructure 
notifying  them  that  he  had  extended  the 
deadline  for  complying  with  the 
requirements  of  49  U.S.C.  31148(b)  to 
December  31,  2003. 

Issued  on:  July  22,  2003. 
Annette  M.  Sandberg, 

Acting  Administrator. 

|FR  Doc.  03-19150  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Raikoad 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requirements  (ICRs) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICRs  describe  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting, 
comments  on  the  following  collections 
of  information  was  published  on  May 
20,  2003  (67  FR  27626). 
DATES:  Comments  must  be  submitted  on 
or  before  August  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW..  Mail  Stop  17,  Washington, 


DC  20590  (telephone:  (202)  493-6292), 
or  Ms.  Debra  Steward,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave.,  NW.,  Mail  Stop  35, 
Washington,  DC  20590  (telephone:  (202) 
493-6139).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  104-13,  section  2,  109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  May  20,  2003, 
FRA  published  a  60-day  notice  in  the 
Federal  Register  soliciting  comment  on 
ICRs  that  the  agency  was  seeking  OMB 
approval.  67  FR  14766.  FRA  received  no 
coimments  in  response  to  this  notice. 

Before  OMB  decides  whether  to 
approve  this  proposed  collection  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(bj;  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperworkpackages  between  30  and  60 
days  after  the  30-day  notice  is 
published.  44  U.S.C.  3507(b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978.  44983, 
Aug.  29,  1995.  OMB  believes  that  the 
30-day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29,  1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983, 
Aug.  29, 1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  required  by  the  PRA. 

Title:  State  Safety  Participation 
Regulations  and  Remedial  Actions. 

OMB  Control  Number:  2130-0509. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Form(s):  FRA  F  6180.33;  FRA  F 
6180.61;  FRA  F  6180.67;  FRA  F 
6180.96/96A;  FRA  F  6180.109;  FRA  F 
6180.110;  FRA  F  6180.111;  FRA  F 
6180.112. 

Abstract:  The  collection  of 
information  is  set  forth  under  49  CFR 
part  212,  and  requires  qualified  state 


inspectors  to  provide  various  reports  to 
FRA  for  monitoring  and  enforcement 
purposes  concerning  state  investigative, 
inspection,  and  surveillance  activities 
regarding  railroad  compliance  with 
Federal  railroad  safety  laws  and 
regulations.  Additionally,  railroads  are 
to  report  to  FRA  actions  taken  to  remedy 
certain  alleged  violations  of  law. 

Annual  Estimated  Burden  Hours: 
10,359. 

Title:  Certification  of  Glazing 
Materials. 

OMB  Control  Number:  2130-0525. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses. 

Form(s):  N/A. 

Abstract:  FRA  uses  this  information  to 
assure  that  window  glazing  materials 
have  been  fully  tested  and  are  in 
compliance  with  Federal  Railroad 
Safety  Standards. 

Annual  Estimated  Burden  Hours.119. 

ADDRESSES:  Send  comments  regarding 
these  information  collections  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  Seventeenth  Street,  NW., 
Washington,  DC  20503;  Attention:  FRA 
Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  FRA,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  proposed  information 
collections;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC,  on  )uly  21, 
2003. 

Kathy  A.  Weiner, 

Director,  Office  of  Information  Technology 
and  Support  Systems,  Federal  Railroad 
Administration. 
[FR  Doc.  03-19041  Filed  7-25-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
ttie  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 


Pursuant  tc 
Regulations 
U.S.C.  205021a) 
has  petitionei  1 
Administrati(  in 
for  the  discoqtinuano 
of  the  signal 
requirements 
detailed  bel 


Title  49  Code  of  Federal 
(pFR)  part  235  and  49 
the  following  railroad 
the  Federal  Railroad 
(FRA)  seeking  approval 
e  or  modification 
^stem  or  relief  from  the 
of  49  CFR  part  236  as 


low. 
Docket  No.  Fl  LA-2003-15369 

Applicant:  ZSX  Transportation, 
Incorporated.  Mr.  Eric  G.  Peterson, 
Assistant  Chii  (f  Engineer,  Signal  Design 
and  Construe  ion,  4901  Belfort  Road, 
Suite  130,  Jac  tsonville,  Florida  32256. 

CSX  Transportation,  Incorporated 
(CSXT)  seeks  approval  of  the  proposed 
discontinuanc  e  and  removal  of  the 
automatic  bio  :k  and  cab  signal  systems, 
on  the  two  mj  in  tracks  between  CP 
Anacostia,  mi  epost  QL133.5  and  CP 
Landover,  mil  epost  QL128.8,  near 
Washington,  UC,  on  the  Baltimore 
Division,  Lan(  lover  Subdivision.  The 
proposed  chai  iges  are  associated  with 
the  redesignat  ion  of  this  section  of  main 
track  to  "Othe  r  than  Main  Track," 
governed  by  CSXT  Rule  105. 

The  reason  ;iven  for  the  proposed 
changes  is  tha  I  all  train  operations  are 
yard  shifting  a  nd  local  switching 
movements. 

Any  interes  ed  party  desiring  to 
protest  the  gra  nting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  tl  e  protest  is  made,  and 
include  a  com  ise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnisned  to  the  applicant  at  the 
address  listed  jabove. 

All  commudications  concerning  this 
proceeding  sh  )uld  be  identified  by  the 
docket  numbe  ■  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  F  acility,  Room  PL-401 
(Plaza  Level),  100  7th  Street,  SW, 
Washington,  [C  20590-0001. 
Communicatic  ns  received  within  45 
days  of  the  dale  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken .  Comments  received  after 
that  date  will  le  considered  as  far  as 
practicable.  Ai  1  written  communications 
concerning  th«  se  proceedings  are 
available  for  e:  Lamination  during  regular 
business  hour;  (9  a.m.-5  p.m.)  at  the 
above  facility.  |a11  documents  in  the 


public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
httpj/dms.  dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  July  15,  2003. 
Grady  C.  Cothen,  Ir., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[PR  Doc.  03-19044  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signai  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  {CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-15370 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction,  4901  Belfort  Road, 
Suite  130,  Jacksonville,  Florida  32256. 

CSX  Transportation,  Incorporated 
(CSXT)  seeks  approval  of  the  proposed 
modification  of  the  signal  system,  on  the 
two  main  tracks  between  CP  Virginia, 
milepost  QL136.7  and  CP  Anacostia, 
milepost  QL134.2.  near  Washington, 
DC,  on  the  Baltimore  Division,  Landover 
Subdivision.  The  proposed  chcuiges 
consist  of  the  discontinuance  and 
removal  of  the  cab  signal  system  only. 


and  conversion  from  the  existing 
NORAC  Operating  Rules  to  CSXT 
Operating  Rules,  under  the  direction  of 
the  CSXT  Dispatcher  in  Jacksonville, 
Florida. 

The  reason  given  for  the  proposed 
changes  is  that  all  train  operations  have 
changed  where  only  through  freight 
revenue  trains  now  proceed  from  CP 
Virginia  to  the  Alexandria  Extension 
and  onto  the  Capital  Subdivision.  All 
Amtrak  and  Commuter  Services  will 
continue  to  diverge  at  CP  Virginia  to 
Union  Station,  and  do  not  operate 
between  CP  Virginia  and  CP  Anacostia. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additioucdly,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/ dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 
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Issued  in  Washington,  DC.  on  |ulv  15, 
2003. 
Grady  C.  Cothen,  |r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[PR  Doc.  0.3-19045  Filed  7-25-03:  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2003-14799 

Applicant:  CSX  Transportation,  Mr. 
N.  Michael  Choat,  Assistant  Chief 
Engineer  of  Signal  Maintenance,  4901 
Belfort  Road.  Suite  130  (1370), 
Jacksonville,  Florida  32256. 

CSX  Transportation  (CSXT)  seeks 
approval  to  extend  the  temporary 
discontinuance  of  the  traffic  control 
system  (TCS),  on  portions  of  the 
Florence  Ser\'ice  Lane,  Aberdeen 
Subdivision,  between  milepost  S164.8 
and  milepost  S241.6,  for  approximately 
one  year.  The  request  is  associated  with, 
the  December  6.  2002-catastrophic  event 
in  which  CSXT  experienced  a  severe  ice 
storm  over  portions  of  the  Aberdeen 
Subdivision.  Major  damage  to  the  signal 
pole  line  resulted  in  the  removal  of  the 
TCS  from  service  as  authorized  by  49 
CFR,  Section  235.7(a)(4),  and 
implementation  of  Direct  Traffic  Control 
(DTC),  under  the  direction  of  the  train 
dispatcher. 

The  reason  given  for  the  proposed 
changes  is  to  allow  CSXT  time  to  file  a 
block  signal  application  with  the 
Federal  Railroad  Administration  for  the 
proposed  permanent  discontinuance 
and  removal  of  the  existing  TCS 
between  milepost  S164.8  and  milepost 
S241.6,  and  installation  of  DTC 
authority  for  movement  supplemented 
with  CSXT's  Communications  Based 
Train  Management  System  (CTBM).  The 
petition  process  and  the  implementation 
of  CBTM  would  be  completed  within 
the  one-year  time  frame. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 


upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facilitv.  Room  PL-401 
(Plaza  Level),  400  7th  Street.  SW.. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11.  2000 
(Volume  65.  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  July  21.  2003. 
Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  03-19046  Filed  7-2.5-03;  8:45  am] 
BILUNG  CODE  4910-06-l> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  impact  Statement  for 
the  Spokane  Regional  Light  Rail 
(South  Valley  Corridor)  Project  in 
Spokane,  Washington  Metropolitan 
Area 

AGENCY:  Federal  Transit  Administration. 
DOT. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  that 
includes  two  new  alternatives. 


summary:  The  Federal  Transit 
Administration  (FTA)  and  the  Spokane 
Transit  Authority  (STA)  intend  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  for  transit  iinprovements  in 
Spokane  County,  between  downtown 
Spokane  and  Liberty  Lake.  The  EIS  will 
be  prepared  to  satisfy  both  NEPA  and 
the  Washington  State  Environmental 
Policy  Act  (SEPA).  This  project  was 
originally  scoped  as  an  Environmental 
Assessment  (EA).  but  transitioned  to  an 
Environmental  Impact  Statement  as  a 
result  of  a  second  scoping  meeting  held 
on  June  4.  2002.  Because  of  the  recent 
demonstrated  need  to  study  two 
additional  lower  cost  build  alternatives, 
an  additional  scoping  meeting  will  be 
required. 

The  purpose  of  this  Notice  of  Intent 
is  to  notif\'  interested  parties  of  the 
intent  to  prepare  an  EIS  with  two 
additional  build  alternatives  and  to 
invite  participation  in  the  .study.  The 
project  proposes  to  implement  a  major 
high  capacity  transit  improvement  in 
the  Spokane  Metropolitan  area  that 
maintains  livability,  manages  growth 
and  provides  a  balanced  transportation 
system.  The  Proposed  Action  is 
intended  to  contribute  to 
implementation  of  a  series  of  state, 
regional,  and  local  planning  policies 
that  address  air  quality,  sprawl,  and 
growih.  In  addition  to  the  original 
alternatives,  two  new  alternatives 
(described  below)  will  be  e\aluatcd  in 
the  EIS.   . 

DATES:  The  public  is  welcome  to  make 
comments  on  the  scope  of  the  proposed 
project.  Written  comments  should  be 
sent  to  the  Spokane  Transit  Authority 
within  30  days  from  the  date  of 
publication  of  this  notice  in  the  local 
newspaper  or  September  18,  2003, 
whichever  is  later.  A  packet  on  the 
proposed  project,  project  alternatives, 
and  the  scoping  process  may  be 
obtained  from  the  Spokane  Transit 
Authority.  The  information  may  also  be 
obtained  by  sending  an  electronic 
request  through  the  "Contact  Us" 
section  of  the  project  Web  site, 
WHiv.spokanelightrail.com.  A  Public 
Open  House/Scoping  Meeting  will  be 
held  on  Thursday,  September  4,  2003 
from  5  p.m.  to  7  p.m.  PDT,  at  the  Kre§s 
Gallery  on  the  third  floor  of  the 
Riverpark  Square  Mall,  located  at  808 
West  Main  Avenue.  Spokane,  WA 
99206.  An  Agency  Scoping  Meeting  will 
be  held  at  1:30  p.m.  PDT  on  Thursday, 
September  4,  2003,  at  the  Spokane 
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Authirity  (STA)  Board  Room. 
Be  one  Avenue,  Spokane,  WA 
I  [leeting  locations  are 
Dersons  with  disabilities, 
with  a  disability  who 
>al  assistance,  such  as  a 
interpreter,  should 
Geral^n  Garberg  at  (509)  325- 
or  e-mail 

ggarberg@spdkanetransit.coin,  at  least 
ai  Ivance  of  the  meeting  in 
to  make  necessary 


Trcinsit 
1230  West 
99201.  Both 
accessible  to 
Any  individual 
requires  spec 
sign  lang\rage 
contact 
6000,  ext.  196 


48  hours  in 
order  for  ST^ 
arrangements 


NFORMATION  COhfTACT:  The 
Trar  sit  Authority  Agency 
contact  is  Lesley  Sutton, 
ive  Assistant  at  (509)  325- 


Public 

Myers,  Projec 
Manager  at 
mmyers@spol^i 
TDD  number 
comments  sh 
'South  Valle\ 
Manager,  Spo 
1230  West 
99201. 

The  Federa 
Witmer,  Fed 
915  Second 
Federal  Build 
Phone  (206) 


1.  Notice  of  Intent 


This  Notice 
is  being  publi 
parties.  The 
Corridor 
high-capacity 
in  the  south  v 
Spokane  metrfcp 
study  is  a  transit 
regulations 
for  the  analysi^ 
South  Valley 


FOR  FURTHER 

Spokane 
Coordination 
Project  Execu : 
6056  or  e-mai 

Isutton@spok  jnetransit.com.  The  STA 

Informption  contact  is  Molly 

Communications 

(5|)9)  325-6090  or  e-mail 

anetransit.com.  The  STA 

s  (509)  456-4327.  Written 

uld  be  sent  to:  Spokane 

Corridor"  Project 

cane  Transit  Authority. 

Bopne  Ave.,  Spokane,  WA 


era 


agency  contact  is  John 
1  Transit  Administration, 
Avenue.  Suite  3142,  Jackson 
ng,  Seattle,  WA  98174. 
7964. 


2  20- 


SUPPLEMENTAF  Y  INFORMATION: 


of  Intent  to  prepare  an  EIS 
hed  to  notify  interested 
S  jokane  "South  Vallev 
Pro  Bct  is  examining  two  new 
ransit  build  alternatives 
lley  portion  of  the 
olitan  area.  Because  the 
alternatives  study,  FTA 
guidance  will  be  used 
and  preparation  of  the 
(torridor  Project  EIS. 


2.  Study  Area 

The  South  \  alley  Corridor  includes 
an  area  roughl  y  parallel  to  1-90  running 
east  through  dswntown  Spokane, 
southeast  Spokane,  the  City  of  Spokane 
Valley,  unincc  rporated  urban  Spokane 
County,  and  ii  to  the  City  of  Liberty 
Lake.  The  pro  tosed  alternatives 
primarily  utili  le  existing  right-of-ways 
along  operatic  lal  and  former  railroad 
corridors  and  i  oadways. 

3.  Alternative! 


The  three 
follows:  (#1) 
will  provide 
the  build  alter  i 
Alternative  in(  lud 


or  gir 
Tiel 
tie 


inal  alternatives  are  as 
No-Build  Alternative 
basis  for  comparison  of 
atives.  The  No-Build 
es  the  existing 
transportation  jsystem  plus  projects 


listed  in  the  Spokane  Metropolitan  Area 
Transportation  Improvement  Program 
(TIP).  (#2)  The  Separate  Rail  Alignment 
Alternative  includes  a  light  rail  transit 
line  running  from  downtown  Spokane 
to  Liberty  Lake  on  an  exclusive 
alignment.  (#3)  The  Shared  Rail 
Alignment  includes  a  light  rail  line  from 
downtown  Spokane  to  Liberty  Lake 
sharing  existing  rail  lines  with  the 
Union  Pacific  Railroad  along  portions  of 
the  alignment.  This  alternative  would 
use  operating  time  restrictions  to 
separate  light  rail  traffic  from  heavy  rail 
traffic.  Between  the  two  termini  there 
would  be  intermediate  stations  and 
associated  local  parking.  Both  the 
separate  rail  alignment  and  shared  rail 
alignment  Build  Alternatives  may  use 
either  electrified  or  diesel  multiple  unit 
(DMU)  vehicle  technology.  These 
alternatives  will  also  incorporate  in- 
street  operations  along  Riverside 
Avenue,  between  Post  Street  and 
Division  Street.  The  rail  options  will 
utilize  the  former  Milwaukee  Road  rail 
corridor,  east  of  University  Road. 

The  two  new  alternatives  are  as 
follows:  (#4)  The  Rail  Minimum 
Operable  Segment  (MOS)  Rail 
alternative  is  similar  to  the  Shared  Rail 
Alignment  alternative  except  the  rail 
portion  of  the  alignment  has  an  eastern 
terminus  at  University  City.  The  rail 
segment  assumes  the  use  of  Diesel 
Multiple  Unit  (DMU)  vehicles  and  a 
possible  interface  with  a  separate 
project  that  includes  a  Downtown 
Spokane  streetcar  system.  The  rest  of 
the  east-west  corridor  from  University 
City  to  Liberty  Lake  will  be  served  by 
a  low-cost  transit  segment  that  will 
utilize  Bus  Rapid  Transit  (BRT) 
strategies  and  rubber-tired  BRT  vehicles 
on  existing  roadways.  The  second  new 
alternative  (#5)  serves  the  entire 
corridor  with  low-cost  Bus  Rapid 
Transit  (BRT)  strategies  using  rubber- 
tired  BRT  vehicles  on  existing 
roadways. 

4.  Probable  Effects 

FTA  and  Spokane  Transit  Authority 
will  evaluate  the  environmental,  social    • 
and  economic  impacts  of  the 
alternatives  and  measures  to  mitigate 
any  adverse  impacts. 

Issued  on  July  16,  2003. 

Linda  M.  Gehrke, 

Acting  Regional  Administrator.  FTA  Region 
10. 

!FR  Doc.  03-19153  Filed  7-25-03;  8:45  am] 

BILLING  CODE  49ia-57-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration  ' 

[Docket  No.  NHTSA-2003-15428] 

Extension  of  Comment  Period  on 
Whettier  Nonconforming  2003-2004 
Micro  Car  Company  Smart  Passion 
(Glass  Top  and  Convertible)  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Extension  of  comment  period. 

summary:  On  June  20,  2003,  NHTSA 
published  notice  (at  68  FR  37040)  that 
it  had  received  a  petition  to  decide  that 
nonconforming  2003-2004  Micro  Car 
Company  Smart  Passion  (glass  top  and 
convertible)  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
The  notice  solicited  public  comments 
on  the  petition  and  stated  that  the 
closing  date  for  comments  is  July  21, 
2003. 

This  is  to  notify  the  public  that 
NHTSA  is  extending  the  comment 
period  until  July  31,  2003.  This 
extension  is  based  on  a  request  from 
Mercedes-Benz  USA  L.L.C.  (Mercedes- 
Benz).  In  requesting  the  extension, 
Mercedes-Benz  stated  that  "upon 
reviewing  the  record  to  determine  if 
sufficient  engineering  data  had  been 
submitted  to  enable  NHTSA  to  make  a 
determination  whether  the  proposed 
vehicle  is  eligible  for  importation,  [it] 
found  no  such  data."  As  a  consequence, 
the  company  stated  that  it  needs 
"additional  time  to  prepare  the 
analytical  data  [it  believes]  is  necessary 
for  the  agency  to  make  an  informed  and 
rational  decision  regarding  the 
petition."  Mercedes-Benz  requested  that 
the  deadline  be  extended  from  July  21, 
2003  until  July  31,2003. 
DATES:  Comments  on  the  import 
eligibility  petition  must  be  submitted  on 
or  before  July  31,  2003. 

ADDRESSES:  Comments  are  to  be 
submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  [Docket  hours 
are  from  9  am  to  5  pm].  Anyone  is  able 
to  search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  document  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
787)  or  you  may  visit  http:// 
dms.dot.gov. 
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All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  23,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  0.3-19154  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Higfiway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-13014;  Notice  2] 

Dorel  Juvenile  Group;  Denial  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Dorel  Juvenile  Group  [Cosco]  (DJG),  of 
Columbus,  Indiana,  failed  to  comply 
with  S5. 1.1(a)  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213, 
"Child  Restraint  Systems,"  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports."  DJG  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301 — "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  September  5,  2002,  in 
the  Federal  Register  (67  FR  56872),  with 
a  30-day  comment  period.  NHTSA 
received  no  comments. 

The  noncompliance  reported  by  DJG 
is  the  separation  of  the  tether  strap  and 
steel  belt  slot  adjustment  channel  from 
the  Cosco  Alpha  Omega  child  restraint 
system  (CRS)  seat  shell  produced  from 
November  1,  2000  through  January  10, 
2001  (6  Models  and  86,476  units). 

FMVSS  No.  213,  S5.1.1  "Performance 
Requirements,"  requires  for  dynamic 
performance  that: 

S5 . 1 . 1 .  Child  restraint  system 
integrity.  When  tested  in  accordance 
with  S6.1  each  child  restraint  system 
shall  meet  the  requirements  of 
paragraphs  (a)  *   *   *  of  this  section. 

(a)  Exhibit  no  complete  separation  of 
any  load  bearing  structural  element 


DJG  supports  its  application  for 
inconsequential  noncompliance  with 
the  following,  as  summarized  by 
NHTSA. 

DJG  does  not  think  that  tether 
separation  during  sled  test  constitutes  a 
complete  separation  of  a  load  bearing 
structural  element.  DJG  believes  that  the 
regulatory  history  of  S5.1.1  shows  that 
the  purpose  of  the  requirement  is  to 
reduce  the  likelihood  of  injury  during 
collapse  or  disintegration  of  the  system; 
therefore,  the  cutting  of  the  tether  strap 
does  not  present  a  risk  of  collapse  or 
disintegration.  DJG  states  that  the 
agency's  compliance  test  data  show 
tether  separation  of  the  Alpha  Omega 
CRS  under  dynamic  loading  provides 
significantly  improved  results  compared 
to  other  Alpha  Omega  CRS  without 
tether  separation  under  dynamic 
loading.  Therefore,  DJG  filed  this 
petition  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

The  agency  has  reviewed  DJG's 
application  and  concluded  that  the 
noncompliance  is  not  inconsequential 
to  motor  vehicle  safety  for  the  following 
reasons. 

First,  even  though  the  Alpha  Omega 
CRS  met  other  dynamic  test 
requirements,  it  did  not  meet  S5.1.1(a) 
when  the  tether  strap  separated  from  the 
CRS.  The  agency  has  consistently 
viewed  tether  strap  separation  as  a  load 
bearing  structural  failure. 

Second,  structural  failure  is  similar  to 
vehicle  LATCH  anchorage  failure — a 
failure  of  either  one  causes  a  child  seat 
to  be  restrained  improperly. 

Finally,  the  agency  has  taken 
enforcement  action  for  a  similar  failure. 
In  2001 ,  the  agency  notified  Britax  Child 
Safety,  Inc  (Britax),  of  a  potential 
noncompliance  due  to  the  detachment 
of  a  tether  strap  during  dynamic  testing 
of  one  of  its  child  restraint  models. 
Britax  initiated  a  recall  campaign  to 
provide  owners  of  the  affected  model 
with  repair  kits. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  DJG  has  not 
met  its  burden  of  persuasion  that  the 
noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  DJG's  application  is  hereby 
denied.  Therefore,  DJG  must  fulfill  its 
obligation  to  notify  and  remedy  under 
49  U.S.C.  30118(d)  and  30120('h). 

Authority:  49  U.S.C.  3011B(d)  and 
30120(h);  delegations  of  authority  at  49  CFR 
1.50  and  49  CFR  501.8) 


Issued  on:  July  22,  2003. . 
Roger  A.  Saul, 

Director.  Office  ofCrashworttiiness 

Standards. 

IFR  D(x.  0:i-lfn52  Filed  7-2.5-03:  8:45  am] 

BILLING  CODE  4910-59-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-98-4470] 

Pipeline  Safety:  Meeting  of  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee 

AGENCY:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice — Meeting  of  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  will 
convene  a  meeting  of  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  (THLPSSC).  The 
purpose  of  the  meeting  is  to  request  the 
Committee's  input  on  the  conceptual 
framework  of  the  OPS  five-year  research 
and  development  program  plan  as 
required  by  section  12  of  the  Pipeline 
Safety  Improvement  Act  of  2002.  RSPA/ 
OPS  staff  will  also  brief  the  Committee 
and  request  their  advice  on  a  possible 
rule  change  to  the  operator  qualification 
standard  and  on  a  rulemaking  on  annual 
reporting. 

DATES:  The  meeting  will  be  held  on 
Wednesday.  August  6  from  11  a.m.  to  2 
p.m.  Advisor)'  Committee  members  will 
participate  via  telephone  conference 
call.  Notice  of  each  Committee  meeting 
will  be  published  in  the  Federal 
Register  at  least  15  days  in  advance  of 
the  meeting,  except  in  emergency 
situations.  This  Notice  is  delayed  due  to 
the  complex  coordination  among  several 
agencies  to  complete  and  expedite  the 
conceptional  framework  of  the  OPS  five- 
year  research  and  development  program 
plan  to  meet  the  December  2003 
deadline  required  by  the  Pipeline  Safety 
Improvement  Act  of  2002. 
ADDRESSES:  Members  of  the  public  may 
attend  the  meeting  in  room  4236  at  the 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC. 
An  opportunity  will  be  provided  for 
the  public  to  make  short  statements  on 
the  topics  under  discussion.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  Jean  Milam,  (202)  493- 
0967,  not  later  than  August  1,  2003,  on 
the  topic  of  the  statement  and  the  length 
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INFORMATION:  The 
meeting  of  the  THLPSSC 


framework  of  the  OPS  five-year  research 
and  development  program  plan. 

2.  A  briefing  and  request  for  advice  on 
a  possible  rule  change  to  the  Operator 
Qualification  Standard. 

3.  A  briefing  on  the  hazardous  liquid 
annual  report  rulemaking. 

The  THLPSSC  is  a  statutorily 
mandated  advisory  committee  that 
advises  RSP A/OPS  on  proposed  safety 
standards  for  liquid  pipelines.  The 
advisory  committee  is  constituted  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-163,  5  U.S.C.  App.  1).  The 
committee  consists  of  15  members — five 
each  representing  government,  industry, 
and  the  public.  The  THLPSSC  is  tasked 
with  determining  reasonableness,  cost- 
effectiveness,  and  practicability  of 
proposed  pipeline  regulations. 

Authority:  49  U.S.C.  60102,  60115. 

Issued  in  Washington.  DC,  on  July  22, 
2003. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  03-19151  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34378] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Temporary 
Trackage  Rights  Exemption — Union 
Pacific  Railroad  Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  temporary  overhead 
trackage  rights  to  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  on  UP's  Black  Butte 
and  Valley  Subdivisions,  between 
Klamath  Falls,  OR,  at  UP  milepost 
428.7,  and  Binney  Junction  (Marysville), 
CA,  at  UP  milepost  141.9,  a  distance  of 
approximately  285  miles. ^ 


and  request  for 

on  the  conceptual 


The  transaction  was  scheduled  to 
become  effective  on  July  16,  2003,  and 
the  authorization  is  scheduled  to  expire 
on  August  15,  2003.  The  pm-pose  of  the 
temporary  rights  is  to  allow  BNSF  to 
bridge  its  train  service  while  its  main 
lines  are  out  of  service  due  to  certain 
programmed  track,  roadbed,  and 
structural  maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  by 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980),  aff'd  sub 
nom.  Railway  Labor  Executives'  Ass'n  v. 
United  States,  675  F.2d  1248  (D.C.  Cir. 
1982). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(8).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34378,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on;  Michael  E. 
Roper,  2500  Lou  Menk  Drive,  P.O.  Box 
961039,  Fort  Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WHTv.  stb.dot.gov. 

Decided:  July  18,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-18974  Filed  7-25-03;  8:45  am] 

BILLING  CODE  4915-0&-P 


'  By  amendment  received  on  July  16,  2003,  BNSF 
states  that  the  reason  there  is  a  1.8-mile  difference 
between  the  milepost  locations  and  the  actual 


distance  is  that  the  railroad  uses  station  mileposts 
to  determine  mileage.  BNSF  indicates  that  there 
frequently  is  a  small  distance  between  the  station 
milepost  and  the  actual  location  of  the  switch 
where  the  railroad  enters  or  departs  its  trackage. 
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Corrections 


Federal  Register 
Vol.  68,  No.  144 
Monday,  July  28.  2003 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


On  page  43344,  in  the  third  column, 
under  the  heading  SUPPLEMENTARY 
INFORMATION,  in  the  12th  line,  in  the 
Web  site  address, 

"dl3447wch2_021386/dl3447p.pdgf' 
should  read,  "dl3447wch2_021386/ 
dl3447p.pdf'. 

(FR  Doc.  C3-18508  Filed  7-25-03:  8:45  am] 

BILUNG  CODE  1505-01-O 


Friday,  July  18,  2003  make  the  following 
correction: 

On  page  42745,  in  the  second  column, 
under  the  DATES  heading,  in  the  first 
line,  "  July  18,  2003"  should  read, 
"August  18,  2003". 

[FR  Doc.  C3-18180  Filed  7-25-03;  8:45  am] 

BILLING  CODE  150S-01-O 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Correction 

In  notice  document  03-18015 
beginning  on  page  420(36  in  the  issue  of 
Wednesday,  July  16,  2003,  make  the 
following  corrections: 

1.  On  page  42007,  in  the  first  column, 
under  "Docket  Number.  03-031",  in  the 
13th  line,  "used  in  perform"  should 
read,  "used  to  perform". 

2.  On  the  same  page,  in  the  second 
column,  under  "Docket  Number.  03- 
033",  in  the  fifth  line,  "Model  Tecnai  ^", 
should  read,  "Model  Tecnai  G^" 

[FR  Doc.  C3-18015  Filed  7-25-03;  8:45  am] 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Open  Meeting  on  Department  of 
Defense  Directive  1344.7,  "Personal 
Commercial  Solicitation  on  DoD 
Installations" 

Correction 

In  notice  document  03-18508 
appearing  on  page  43344  in  the  issue  of 
Tuesday,  July  22,  2003,  make  the 
following  correction: 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transporation  Security  Administration 

Port  Security  Grant  Program; 
Application  Notice  Describing  the 
Category  of  Interest  and  Establishing 
the  Closing  Date  for  Receipt  of 
Applications  Under  the  Port  Security 
Grant  Program — Round  3 

Correction 

In  notice  document  03-18463 
beginning  on  page  43152  in  the  issue  of 
Monday,  July  21,  2003,  make  the 
following  correction; 

On  page  43153,  in  the  first  column, 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  in  the  last  line, 
"Tony.Cario@dhs.gov"  should  read, 
' '  Tony.  Corio@dhs.gov" . 

[FR  Doc.  C3-18463  Filed  7-25-03;  8:45  am] 

BILUNG  CODE  1505-01-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 5-N-43] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Application  for  the  Transfer  of  Physical 
Assets 

Correction 

In  notice  document  03-18180 
beginning  on  page  42745  in  the  issue  of 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2002-NM-20S-AD;  Amendment 
39-13229;  AD  2003-14-10] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  767-200  and  -300  Series 
Airplane 

Correction 

In  rule  document  03-1 7693  beginning 
on  page  42583  in  the  issue  of,  Friday. 
July  18,  2003  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  42585,  in  §  39.i3,  under 
TABLE  2.  -SERVICE  BULLETINS,  in  the 
fourth  column,  the  fourth  line  should 
read  "April  19,  2001". 

[FR  Doc.  C3-17693  Filed  7-25-03;  8:45  am] 

BILLING  CODE  1S05-01-O 
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Federal  Railroad  Administration 


49  CFR  Part  214 

Roadway  Maintenance  Machine  Safety; 
Final  Rule 
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DEPARTMErJtr  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49CFRPartai4 

[Docket  No.  FFM-2000-8156,  Notice  No.  2] 

RIN  2130-AB28 

Roadway  IMaintenance  Machine  Safety 


agency: 

Administratidn 
Transportatio  1 
action:  Final 


Federal  Railroad 

(FRA),  Department  of 
(DOT), 
rule. 


SUMMARY:  FIL  l 

Workplace 
a  new  subparl 
standards  for 


Sa  ety 


maintenance 
vehicles.  The 


is  to  protect 
lawful  operat 
to  promote 
DATES:  (1) 
regulation  is 
2003. 

(2)  Any  peth 
any  portion  o 
submitted  no 
2003. 


is  amending  its  Railroad 
regulations  by  adding 
prescribing  safety 
ailroad  on-track  roadway 
1  nachines  and  hi-rail 
aurpose  of  these  standards 
way  workers  during  the 
ion  of  this  equipment  and 
rai  Iroad  safety  overall. 
Eff(  dive  Date:  This 

e  ffective  September  26, 


ion  for  reconsideration  of 

the  rule  must  be 

ater  than  September  26, 


petition  for 
idn  (identified  by  DOT  DMS 
Numb  »r  FRA-2000-8156)  may 
)y  any  of  the  following 


http :// dms.dot.gov. 
initructions  for  submitting 
the  DOT  electronic  docket 
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Docket 

be  submitted 

methods: 

•  Website 
Follow  the 
comments  on 
site. 

•  Fax:  l-2d2-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-40TJ,  Washington.  DC  20590- 
001. 

•  Hand  Del  ivery:  Room  PL— 401  on 
the  plaza  leve  of  the  Nassif  Building, 

400  Seventh  J  treet.  SW..  Washington, 
DC,  between  !  i  a.m.  and  5  p.m.,  Monday 
through  Frida  y,  except  Federal 
Holidays. 

Instruction'. .  All  submissions  must 
include  the  af  ency  name  and  docket 
number  for  this  rulemaking.  Note  that 
all  submissions  received  will  be  posted 
without  chan  ;e  to  http://dms.dot.gov 
including  an^  personal  information 
provided.  Pie  ise  see  the  Privacy  Act 
heading  unde  r  Regulatory  Impact/ 
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Docket:  Foi  access  to  the  docket  to 
read  backgroi  nd  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 

401  on  the  pliiza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  K),  between  9  a.m.  and  5 


p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allison  H.  MacDowell,  Staff  Director, 
Office  of  Safety  Enforcement,  Federal 
Railroad  Administration,  1120  Vermont 
Avenue,  NW.,  Mail  Stop  25, 
Washington,  DC  20590  (telephone:  202- 
493-6236),  or  Daniel  L.  Alpert,  Trial 
Attorney,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue,  NW.,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  202- 
493-6026). 
SUPPLEMENTARY  INFORMATION: 

IntToduction 

Background 

In  May  1990,  the  Brotherhood  of 
Maintenance  of  Way  Employes  (BMWE) 
filed  a  petition  with  FRA  to  revise  the 
Track  Safety  Standards  and  add  to  them 
new  regulations  addressing  the  safety  of 
roadway  workers  and  roadway 
maintenance  machines.  In  response, 
FRA  first  initiated  a  negotiated 
rulemaking  to  address  roadway  worker 
safety.  The  final  rule  resulting  from  that 
rulemaking  was  published  in  December, 
1996  (see  61  FR  65959),  and  the 
regulations  addressing  roadway  worker 
safety  now  reside  in  49  CFR  part  214, 
subpart  C. 

Also  in  1996,  FRA  requested  that  the 
newly  formed  Railroad  Safety  Advisory 
Committee  (RSAC)  develop 
recommendations  to  the  Administrator 
on  how  to  address  by  rulemaking  the 
revision  of  the  Track  Safety  Standards 
petitioned  by  the  BMWE.  The  RSAC 
agreed  to  the  task  and  formed  a  Track 
Working  Group  to  draft  a  proposed 
revision.  The  Track  Working  Group 
decided  by  consensus  that  the  draft 
revision  woiild  update  the  Track  Safety 
Standards  found  at  49  CFR  part  213,  and 
that  a  new  set  of  regulations  addressing 
the  safety  of  on-track  roadway 
maintenance  machines  would  be 
initiated  in  a  separate  rulemaking.  The 
RSAC  approved  by  majority  consensus 
a  draft  Notice  of  Proposed  Rulemaking 
(NPRM)  for  revision  of  part  213  in 
October,  1996.  The  Administrator 
approved  and  signed  the  NPRM,  which 
was  published  on  July  3,  1997.  See  62 
FR  36138.  The  final  rule  was  published 
on  June  22,  1998  (see  63  FR  33992),  and 
the  revised  track  standards  became 
effective  on  September  21,  1998. 

Even  after  the  publication  of  the 
revised  Track  Safety  Standards,  the 
Track  Working  Group  remained  in 
existence  to  accomplish  two  additional 
tasks  accepted  by  the  RSAC:  The 
amendment  of  part  213  to  add  safety 
stcmdards  for  Gage  Restraint  Measuring 
Systems  (GRMS),  and  the  amendment  of 


part  214  to  add  safety  standards  for  on- 
track  roadway  maintenance  machines. 
To  accomplish  the  latter,  the  Track 
Working  Group  appointed  a  six-member 
Task  Group  to  draft,  by  consensus,  rule 
text  and  analysis  for  the  preamble. 

The  Task  Group  consisted  of 
representatives  from  FRA,  Association 
of  American  Railroads  (AAR),  BMWE, 
Norfolk  Southern  Railway  Co.,  and  an 
equipment  supplier.  The  Task  Group 
met  several  times  and  conducted 
numerous  conference  calls  before 
drafting  proposed  rule  language  to 
recommend  to  the  RSAC  for  approval. 
The  Task  Group's  recommended 
proposed  rule  was  approved  by  the 
RSAC  in  2000,  and  the  proposed  rule 
was  subsequently  issued  by  the 
Administrator  and  then  published  on 
January  10,  2001.  See  66  FR  1930. 

FRA  received  comments  from  five 
organizations  in  response  to  the 
proposed  rule.  The  commenters 
included  the  BMWE,  the  AAR,  Loram 
Maintenance  of  Way,  Inc.  (Loram), 
Transtar,  Inc.  (Transtar),  and  the 
Wisconsin  Central  System  (Wisconsin 
Central).  Loram  recommended  that  FRA 
terminate  the  rulemaking  because  the 
Task  Group  included  only  one 
representative  of  the  equipment 
industry  who  could  not  adequately 
represent  the  diversity  of  roadway 
maintenance  equipment.  Loram  further 
suggested  that,  in  the  alternative,  FRA 
should  convene  a  task  group  that 
included  at  least  two  representatives  of 
manufacturers  and  operators  of  roadway 
maintenance  equipment. 

In  February  2002,  the  Task  Group  met 
with  most  of  the  commenters,  as  well  as 
other  representatives  from  the  industry, 
to  gain  clarification  of,  and  further 
discuss,  the  comments  and  suggestions 
provided  by  the  commenters.  The  Task 
Group  met  with  representatives  of 
Loram,  Plasser  Americein,  and  the 
Railway  Progress  Institute,  and  then,  by 
unanimous  vote,  recommended  how 
this  final  rule  would  respond  to  each  of 
the  comments.  (Discussion  of  those 
recommendations  is  detailed  in  the 
Section-by-Section  Analysis  segment  of 
this  document,  below.)  Thereafter,  in 
May  2002,  the  Task  Group's 
recommendations  were  unanimously 
approved  by  the  full  RSAC. 

Categories  of  Equipment 

When  the  Task  Group  began  the  task 
of  developing  a  proposed  rule  for 
roadway  maintenance  machine  safety,  it 
initially  divided  roadway  maintenance 
machines  into  three  broad  categories: 
on-track,  on/off  track  (such  as  hi-rail 
vehicles),  and  off-track.  The  Task  Group 
quickly  decided  to  confine  the 
regulations  to  on-track  equipment  and 
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equipment  used  both  on  eind  off  track. 
The  Task  Group  further  divided  two 
remaining  categories  of  roadway 
maintenance  machines  into  five  sub- 
categories: Large  self-propelled 
equipment;  medium  self-propelled 
equipment;  small  "walk-along" 
equipment;  hi-rail  equipment;  and 
motor  cars. 

The  Task  Group  conducted  a 
systematic  review  of  various  types  and 
configurations  of  machinery,  as  well  as 
of  their  current  use  in  the  railroad 
industry.  The  Task  Group  determined 
that  the  railroad  industry  is  rapidly 
phasing  out  the  use  of  motor  cars, 
replacing  them  with  hi-rail  vehicles.  In 
fact,  motor  cars  have  not  been 
manufactured  for  use  in  the  United 
States  in  several  years.  Therefore,  it  was 
decided  that  there  was  no  need  to  write 
a  rule  covering  motor  cars.  However,  if 
in  the  future,  the  industry  returns  motor 
cars  for  widespread  use  as  inspection 
vehicles,  FRA  may  reconsider  its 
decision  to  exclude  motor  cars  from  this 
regulation. 

Next,  the  Task  Group  decided  to 
eliminate  small  "walk-along"  track 
equipment  from  the  scope  of  the  new 
regulations.  "Walk-along"  equipment 
includes  small  pieces  of  track 
maintenance  equipment  that  rolls  on  the 
rails  but  may  not  be  self-propelled.  This 
type  of  equipment  includes  tie  borers, 
nut  runners,  portable  rail  grinders  and 
other  track  maintenance  equipment  of 
similar  size  which  can  be  placed  on,  or 
removed  from,  the  track  with  relative 
ease  by  one  or  more  roadway  workers. 
The  Task  Group  determined  that  the 
great  variety  of  this  type  of  equipment 
would  necessitate  writing  a  very 
complicated  set  of  regulations  governing 
a  category  of  equipment  that  does  not 
pose  a  very  significant  safety  hazard. 
Therefore,  the  Task  Group  decided  to 
focus  the  rulemaking  on  the  three 
remaining  sub-categories  of  roadway 
maintenance  equipment:  Large  on-track 
machines,  medium  on-track  machines, 
and  hi-rail  vehicles. 

To  distinguish  large  on-track 
machines  from  medium-sized  on-track 
machines,  the  Task  Group  decided  to 
consider  the  light  weight  of  the  vehicles. 
Large  equipment  was  designated  as 
"Category  I"  equipment  and  included 
on-track  self-propelled  roadway 
maintenance  machines  having  a  light 
weight  of  17,500  pounds  or  more. 
"Category  11"  machines  included  similar 
equipment  whose  light  weight  was  less 
than  17,500  pounds  but  more  than  7,500 
pounds. 

The  final  categorization  of  covered 
roadway  maintenance  machines  dealt 
with  the  age  of  the  vehicles.  The  Task 
Group  determined  that  all  of  the 


regulations  would  apply  to  new 
machines.  The  Group  decided  to  define 
"new"  as  any  machine  ordered  for 
manufacture  90  days  after  the  issuance 
of  a  final  rule,  to  prevent  the  rule  from 
interfering  with  the  manufacture  of  new 
equipment  already  on  order  but  not  yet 
completed  when  the  rule  is  issued. 

Likewise,  the  Task  Group  believed  it 
necessary  to  limit  the  number  of  older 
roadway  maintenance  machines  that 
would  need  retrofitting  following  the 
issuance  of  a  final  rule.  Because 
technology  has  changed  and  many  types 
of  roadway  maintenance  machines  have 
been  redesigned  in  more  recent  years, 
the  Task  Group  determined  that  the  new 
rule  should  not  apply  to  the  oldest 
equipment  in  the  industry's  collective 
fleet.  Therefore,  the  Task  Group  decided 
that  the  requirements  for  retrofitting 
would  not  apply  to  any  roadway 
maintenance  machine  manufactured 
prior  to  January  1,  1991. 

With  the  parameters  about  types  of 
equipment  agreed  upon,  the  Task  Group 
then  set  out  to  determine  what  safety 
features  on  the  machines  should  be 
covered  by  the  regulations.  The  Group 
reviewed  existing  standards  for  work 
equipment  issued  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  of  the  U.S.  Department  of 
Labor,  and  discussed  the  American 
National  Standards  Institute  (ANSI)  and 
the  Society  of  Automotive  Engineers 
(SAE)  standards,  which  are  voluntary 
industry  standards.  The  Group 
identified  18  items  on  the  Category  I 
and  Category  II  machines  that  should  be 
included  in  the  regulations: 

•  Operator  Seating; 

•  Brakes; 

•  Horn; 

•  Work  Lights; 

•  Mirrors;  . 

•  Change  of  Direction  Alarm; 

•  Fire  Extinguisher; 

•  Safety  Glass; 

•  Power  Wipers; 

•  Strobe  Light; 

•  Heat  and  Ventilation  for  Non- 
Pressurized  Cab; 

•  Flagging  Equipment; 

•  Headlights; 

•  Turntable  Positive  Restraint  Device; 

•  Equipment  Light  Weight  Displayed; 

•  Heat,  Ventilation,  and  Air 
Conditioning  for  Pressurized  Cab; 

•  Brake  Lights;  and 

•  First-Aid  Kit. 

For  hi-rail  vehicles,  the  Group 
determined  that  the  regulations  should 
address: 

•  Operator  Seating; 

•  Brakes; 

•  Horn; 

•  Mirrors; 

•  Fire  Extinguisher; 


•  Safety  Glass; 

•  Power  Wipers: 

•  Heat  and  Ventilation  for  Non- 
Pressurized  Cab; 

•  Headlights; 

•  Equipment  Light  Weight  Displayed; 

•  Brake  Lights: 

•  Change  of  Direction  Alarm; 

•  Strobe  Light; 

•  Flagging  Equipment;  and 

•  First-Aid  Kit. 

Because  the  regulations  are  intended 
to  cover  hi-rail  vehicles  only  when  they 
are  being  used  as  on-track  vehicles,  the 
Task  Group  determined  that  the 
regulations  should  not  replaqp  any 
Federal  or  State  requirements  covering 
hi-rail  vehicles  when  they  are  used  as 
roadway  motor  vehicles. 

As  the  discussions  continued  over 
many  months  in  preparation  of  a 
proposed  rule,  some  early  decisions 
made  by  the  Task  Group  changed.  For 
example,  the  Category  I  and  II 
designations,  which  helped  the  Task 
Group  early  in  the  discussions, 
eventually  became  unnecessary  as 
proposed  requirements  changed.  This 
final  rule  maikes  the  distinction  between 
large  equipment  and  medium-sized 
equipment  in  only  two  instances, 
making  it  urmecesf  ary  to  maintain  the 
designated  categories  for  purposes  of  the 
rule. 

Shunting 

Early  in  the  deliberations,  the  Task 
Group  explored  whether  or  not  the 
regulations  should  require  that  the 
covered  track  maintenance  machines  be 
non-insulated  for  the  purpose  of 
shunting  the  track  circuits.  Machines 
capable  of  shunting  track  circuits  would 
enable  a  track  circuit  to  indicate  track 
occupancy  by  the  machine,  affording  an 
extra  measure  of  protection  for  the  track 
crew  through  the  signal  system,  as  well 
as  protection  at  highway-rail  crossings 
through  the  activation  of  warning 
devices  at  crossings  so  equipped. 

The  railroad  industry  has  struggled 
many  years  to  develop  a  technology  that 
would  provide  reliable  shunting 
capabilities  for  track  maintenance 
machines.  Even  heavy  equipment  such   . 
as  single  unit  self-propelled  passenger 
cars  and  single  unit  locomotive  consists 
without  cars  do  not  always  shunt  the 
track  circuits.  The  Task  Group 
discussed  the  advantages  of  current 
shunting  technologies  when  the 
technologies  work  successfully,  and 
balanced  them  against  the  possibility 
that  the  technologies  might  fail. 
Roadway  workers  could  develop  a  false 
sense  of  security  when  using  machines 
designed  to  shunt  track  circuits,  perhaps 
relying  too  heavily  on  shunting  as  a 
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as  the  requisite  expertise  at  hand  to  do 
so  effectively,  FRA  sees  no  need  to 
duplicate  such  a  program.  In  fact,  as 
FRA  understands,  the  railroads 
currently  follow  the  OSHA  regulations 
and  have  established  hearing 
conservation  programs  that  include 
these  employees. 

Environmental  Controls  in  Cabs 

The  issue  of  environmental  controls 
in  cabs  of  roadway  maintenance 
machines,  including  heating,  air 
conditioning,  and  protection  from  air 
contaminants  like  silica  dust,  was  the 
topic  of  much  discussion  among  Task 
Group  members.  The  Task  Group 
worked  hard  to  find  a  balance  between 
environmental  controls  perceived  to  be 
safety  enhancements  and  those 
perceived  by  some  to  be  merely 
"comfort"  improvements.  The  resulting 
requirement  in  this  rule  is  therefore 
designed  to  protect  employees  working 
on  certain  types  of  roadway  machines 
from  air  contaminants  that  may  cause 
respiratory  health  problems  for 
employees  while  also  protecting 
equipment  components  from  the  effects 
of  temperature  extremes  or  degradation 
from  dust  and  debris.  This  standard  will 
also  enhance  safety  by  reducing  noise 
inside  the  cab,  thereby  effectuating 
clearer  radio  communications  between 
employees.  In  addition,  the  standard 
will  afford  clearer  visibility  for  those 
working  inside  the  cab. 

Under  this  regulation,  OSHA 
environmental  standards,  which  already 
govern  the  working  environments  of 
roadway  maintenance  machines, 
essentially  remain  in  effect.  By  cross- 
referencing  in  this  regulation  the  OSHA 
standards  contained  in  29  CFR 
1910.1000,  FRA  becomes  the  enforcing 
agency  as  to  environmental  controls 
over  the  selected  types  of  equipment, 
rather  than  OSR.^.  Environmental 
controls  in  equipment  not  covered  by 
this  rule  and  the  limiting  of  exposure  to 
employees  working  outside  equipment 
remain  subject  to  OSHA  enforcement, 
and  the  regulation  is  the  same  (29  CFR 
1910.1000). 

It  is  important  to  note  that  the  rule 
cross-references  OSHA  standards 
without  limiting  the  references  to  OSHA 
standards  in  effect  on  a  certain  date.  As 
with  all  regulatory  agencies,  OSHA  from 
time  to  time  revises  and  updates  its 
standards.  By  cross-referencing  the 
OSHA  standards  without  limiting  the 
references  to  standards  in  effect  on  a 
certain  date,  this  regulation 
automatically  references  any  revisions 
by  OSHA  to  these  standards  so  as  to 
remain  in  conformance  with  any  revised 
OSHA  standards.  This  action  prevents 
the  undesirable  result  whereby 


operators  of  roadway  maintenance 
machines  covered  by  this  regulation 
could  receive  less  protection  than  other 
operators  in  the  event  that  OSHA 
revises  any  of  the  referenced  standards. 

The  regulation  requires  positive 
pressurized  ventilation  systems  with 
temperature  controls  only  on  new 
roadway  maintenance  machines  as 
defined  in  §  214.7.  In  addition,  the 
requirement  is  limited  to  ballast 
regulators,  tampers,  mechanical  brooms, 
rotary  scarifiers,  undercutters,  cmd  other 
equipment  with  equivalent  functions.  It 
is  FRA's  understanding  that  these  types 
of  equipment  are  now  typically 
manufactured  with  engineering  controls 
that  prevent  inhalation  of  hazardous 
substances.  The  regulation  requires 
temperature  controls  because,  by  their 
nature,  pressurized  cabs  require  full 
enclosure  without  access  to  open 
windows  or  similar  sources  of 
ventilation.  It  becomes  imperative, 
therefore,  that  the  cabs  also  be  equipped 
with  a  means  to  control  the  temperature 
inside  the  cab.  If  the  engineering 
controls  fail  for  the  ventilation  system  of 
any  roadway  maintenance  machine 
covered  by  the  requirement,  employees 
on  the  machine  must  be  equipped  with 
personal  respiratory  protective 
equipment  that  is  operative  and  meets 
the  OSHA  standards  contained  in  29 
CFR  1910.134. 

To  prevent  confusion  about  which 
agency  has  enforcement  authority  over 
specific  roadway  maintenance 
machines,  the  rule  requires  railroads  to 
maintain  a  roster  of  machinery  that  falls 
under  FRA's  jurisdiction  for  purposes  of 
this  regulation.  The  roster  may  be 
maintained  on  paper  or  electronically, 
but  it  must  be  accessible  and  available 
to  FRA,  OSHA,  and  other  Federal  and 
State  agencies  so  that  inspectors  may 
determine  which  agency  has 
responsibility  for  inspection  of  which 
machines.  The  roster  is  intended  to 
prevent  confusion  that  may  otherwise 
cause  certain  machines  to  be  inspected 
by  two  Federal  agencies  while  other 
machines  go  uninspected  altogether. 

Although  the  regulation  addresses 
pressurized  cabs  and  temperature 
controls  for  only  certain  types  of  new 
roadway  maintenance  machines, 
railroads  are  not  precluded  from 
equipping  other  types  of  machinery,  or 
older  machinery,  with  the  same 
features.  If  the  railroad  desires  that  FRA 
become  the  inspection  agency  for  those 
machines  so  retrofitted,  the  railroad  may 
simply  add  the  designated  machines  to 
the  roster.  However,  once  added  to  the 
roster,  a  designated  machine  must 
remain  on  the  roster  until  it  is  retired  or 
its  ownership  changes. 
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Crane  Safety 

In  1998,  the  BMWE  petitioned  FRA  to 
issue  new  regulations  governing  the 
safety  of  on-track  railroad  maintenance 
cranes.  Currently,  the  safety  of  railroad 
crane  operations  is  governed  generally 
by  OSHA  regulations  at  29  CFR 
1910.180.  Through  its  petition,  the 
BMWE  sought  to  reduce  the  number  of 
railroad  crane  operators  who  are  killed 
or  seriously  injured  when  cranes 
accidentally  tip  over  due  to  shifting 
loads,  excessive  loads,  defective 
equipment,  supervisor  misjudgment.  or 
operator  error. 

However,  this  rule  is  not  intended  to 
cover  crane  safety  as  envisioned  by  the 
petition.  For  example,  this  rule  does  not 
address  those  elements  of  crane  safety 
involving  the  lifting  and  transferring  of 
loads.  Further,  FRA  makes  clear  that 
this  rule  is  not  intended  to  displace 
OSHA's  regulations  governing  crane 
safety  at  29  CFR  1910.180.  FRA  has 
made  a  commitment  to  gather  additional 
data  and  information  regarding  crane 
safety.  Upon  completing  that  effort,  FRA 
will  consult  with  members  of  the  Task 
Group  and,  if  appropfiate,  seek  the 
advice  of  the  RSAC  about  the  necessity 
of  issuing  FRA  regulations  as  called  for 
in  the  BMWE's  petition. 

Section-by-Section  Analysis 

FRA  is  amending  49  CFR  part  214  by 
adding  a  new  subpart  D  specifically 
devoted  to  the  prevention  of  accidents 
and  casualties  caused  by  the  operation 
of  on-track  roadway  maintenance 
machines  and  hi-rail  vehicles.  FRA  is 
also  amending  subpart  A  of  part  214  by 
adding  new  definitions  to  §  214.7  that 
describe  and  categorize  the  types  of  on- 
track  roadway  maintenance  machines 
and  hi-rail  vehicles  that  subpart  D 
addresses. 

Section  214.7    Definitions 

Section  214.7  contains  additional 
entries  which  are  particularly  important 
to  the  understanding  of  the  types  of 
equipment  that  are  to  be  covered  by  the 
new  rule.  Subpart  D  addresses  two 
general  types  of  roadway  maintenance 
machines.  "On-track  roadway 
maintenance  machines"  are  defined  as 
self-propelled,  rail-mounted,  non- 
highway  roadway  maintenance 
machines  whose  light  weight  is  in 
excess  of  7,500  pounds  and  whose 
purpose  is  not  for  the  inspection  of 
railroad  track.  "Hi-rail  vehicles"  are 
defined  as  roadway  maintenance 
machines  that  are  manufactured  to  meet 
Federal  Motor  Vehicle  Safety  Standards 
and  are  equipped  with  retractable 
flanged  wheels  so  that  the  vehicles  may 


travel  over  the  highway  or  on  railroad 
tracks. 

Both  on-track  roadway  maintenance 
machines  and  hi-rail  vehicles  are  further 
classified  as  "new"  for  the  purposes  of 
this  rule.  A  "new"  on-track  roadway 
maintenance  machine  is  defined  as  an 
on-track  roadway  maintenance  machine 
which  is  ordered  after  December  26, 
2003  and  completed  after  September  27, 
2004.  Whereas,  a  "new"  hi-rail  vehicle 
is  defined  as  a  hi-rail  vehicle  which  is 
ordered  after  December  26,  2003  or 
completed  after  September  27,  2004. 
The  result  of  these  somewhat  different 
definitions  is  to  afford  new  on-track 
roadway  maintenance  machines  more 
time  to  be  built  in  compliance  with  the 
rule,  due  to  the  concern  that  it  would 
take  longer  to  do  so  for  such  machines 
than  for  hi-rail  vehicles.  On-track 
roadway  maintenance  machines  are 
further  classified  as  "existing," 
comprising  any  on-track  roadway 
maintenance  machines  covered  by  this 
subpart  which  do  not  meet  the 
definition  of  "new"  on-track  roadway 
maintenance  machines.  Hi-rail  vehicles 
are  not  further  classified  as  "existing"  in 
the  text  of  this  rule,  due  to  the  structure 
of  the  rule.  However,  when  the  term 
"hi-rail  vehicle"  is  used  in  the  rule  text, 
in  distinction  to  the  term  "new  hi-rail 
vehicle,"  any  hi-rail  vehicle  covered  by 
this  subpart  is  included,  whether  "new" 
or  not.  Nevertheless,  in  some  portions  of 
this  rule's  preamble  FRA  does  refer  to 
"existing"  hi-rail  vehicles  for  added 
clarity  in  explaining  when  a  specific 
section  of  the  rule  addresses  all  hi-rail 
vehicles  covered  by  this  subpart. 

Roadway  maintenance  machines  not 
included  within  the  scope  of  subpart  D 
are  "on-track  roadway  maintenance 
machines"  whose  light  weight  does  not 
exceed  7,500  pounds,  off-track 
equipment  such  as  bulldozers, 
backhoes,  and  road  graders,  as  well  as 
that  class  of  antiquated  equipment 
referred  to  as  motor  cars.  Although  this 
equipment  is  not  covered  under  the 
scope  of  subpart  D,  it  nevertheless  meets 
the  general  definition  of  "roadway 
maintenance  machines"  as  defined  in 
this  section  for  purposes  of  the  Roadway 
Worker  Protection  regulations  contained 
in  subpart  C  of  this  part. 

In  addition,  it  is  important  to  note 
here  that  the  term  "employer"  as 
defined  in  subpart  A  includes  both 
railroads  and  contractors  of  railroads.  In 
subpart  D,  FRA  has  used  the  term 
"employer"  as  defined;  that  is,  both 
railroads  and  their  contractors  are 
subject  to  the  requirements  of  subpart  D. 

One  commenter,  Loram,  objected  to 
the  definition  of  "new"  roadway 
maintenance  equipment,  stating  that  the 
proposed  definition  was  confusing  and 


provided  a  lead-time  that  is  too  short. 
The  commenter  also  questioned  the 
definition's  apparent  assumption  that 
all  roadway  maintenance  machines  are 
ordered  to  specifications  when  in  fact 
some  machines  are  built  in  anticipation 
of  future  orders.  The  commenter 
suggested  that  the  definition  of  "new" 
machines  be  "any  machines  completely 
manufactured  more  than  one  year  after 
issuance  of  the  final  rule."  After 
discussion  of  the  comment,  the  Task 
Group  voted  unanimously  that  the 
definition  Eilready  developed  by  its 
members  and  approved  by  the  entire 
RSAC  is  a  more  effective  definition  to 
apply  to  the  regulation.  FRA  agrees  with 
the  reasoning  of  the  Task  Group; 
therefore,  no  change  has  been  made. 

Section  214.501     Purpose  and  Scope 

The  purpose  for  the  minimum  safety 
standards  prescribed  under  this  subpart 
is  the  protection  of  roadway  workers 
during  the  lawful  operation  of  on-track 
roadway  maintenance  machines  and  hi- 
rail  vehicles.  This  subpart  prescribes 
minimum  safety  standards  for  on-track 
roadway  maintenance  machines  and  hi- 
rail  vehicles,  although  railroads  and 
railroad  contractors  (referred  to 
collectively  as  "employer"  throughout 
subpart  D,  as  the  term  is  defined  in 
subpart  A)  may  adopt  more  stringent 
standards  as  long  as  they  are  consistent 
with  this  subpart.  As  it  has  done  in 
other  regulations.  FRA  is  including 
railroad  contractors  within  the  scope  of 
this  regulation.  A  good  deal  of  track 
maintenance  is  performed  by 
contractors  to  railroads,  so  it  is 
important  for  those  entities  to  fall 
within  the  requirements  for  safe 
performance  of  that  work. 

This  section  further  states  that  any 
working  condition  which  involves  the 
protection  of  railroad  employees 
engaged  in  roadway  maintenance  duties 
but  which  is  not  specifically  addressed 
in  this  subpart  (for  example,  noise 
exposure)  continues  to  be  governed  by 
the  regulations  of  OSHA.  The  purpose 
of  this  section  is  to  avoid  the 
unintentional  displacement  of  OSHA 
safety  regulations  governing  the 
roadway  maintenance  machine  work 
environment. 

Furthermore,  all  of  the  provisions  set 
forth  in  subpart  A  to  this  part,  which 
concerns  the  purpose  and  scope  of  this 
part,  apply  to  subpart  D  as  well. 

FRA  received  no  comments  in 
response  to  this  section  of  the  proposed 
rule;  therefore,  no  changes  from  the 
proposed  rule  have  been  made. 
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determinations  made  in  accordance 
with  this  section.  The  procedures  shall 
outline  the  steps  the  employer  will  take 
to  investigate  each  good-faith  challenge. 
They  shall  also  include  steps  to  be  taken 
when  the  employer's  investigation 
shows  that  the  challenged  machine  or 
vehicle  should  not  be  used  as  it  is,  to 
ensure  that  the  challenged  machine  or 
vehicle  is  not  used  until  repaired  or 
removed  from  service  to  comply  with 
this  subpart.  Further,  the  written 
procedures  shall  include  the  title  and 
location  of  the  employer's  designated 
official(s)  for  the  purpose  of  reporting 
conditions  found  to  be  in  non- 
compliance with  this  subpart,  to  ensure 
that  machine  and  vehicle  operators  are 
informed  as  to  whom  they  should 
address  any  good-faith  challenges. 
FRA's  purpose  in  requiring  these 
procedures  is  to  make  certain  that  a 
machine  or  vehicle  operator  who  makes 
a  good-faith  challenge  of  a  machine's  or 
vehicle's  fitness  to  operate  receives  an 
explanation  of  the  employer's  decision 
to  either  keep  the  machine  or  vehicle  in 
service,  repair  it,  or  replace  it.  FRA  will 
not  consider  an  employer  to  be  in 
compliance  with  this  section  if  it 
responds  to  any  good-faith  challenge 
with  a  mere  "yes"  or  "no"  answer. 

FRA  envisions  that  operators  will 
challenge  the  fitness  of  an  assigned 
machine  or  vehicle  only  in  good  faith, 
and  the  employer  likewise  will  respond 
in  good  faith  as  well.  FRA  realizes  that 
an  employer's  fleet  of  roadway 
maintenance  machines  and  hi-rail 
vehicles  may  be  very  large  and  that 
machines  and  vehicles  may  sometimes 
become  unfit  for  safe  use  without  the 
employer's  immediate  knowledge.  This 
provision  seeks  to  establish  a  system 
under  which  a  machine  or  vehicle 
operator,  who  on  any  day  may  be  in  the 
best  position  to  assess  the  safety  fitness 
of  a  particular  machine  or  vehicle,  can 
bring  to  the  employer's  attention  safety 
deficiencies  and  other  defects  that 
should  be  immediately  addressed. 

However.  FR.\  does  realize  that 
sometimes  defects  can  appear  to  be 
more  serious  than  they  actually  are. 
What  may  appear  to  be  a  defect 
jeopardizing  operational  safety  may  in 
reality  be  a  minor  flaw  that  can  be 
addressed  at  a  later,  more  convenient 
time  or  location.  This  section  allows  an 
employer  to  investigate  a  good-faith 
challenge  to  a  roadway  maintenance 
machine's  and  hi-rail  vehicle's  safety 
fitness  and  make  its  own  good-faith 
determination  that  the  machine  or 
vehicle  may  be  used  without  immediate 
repairs.  However,  this  section  requires 
good  faith  on  the  part  of  all  parties 
involved.  If  FRA  determines  that  an 
employer  has  not  exercised  good  faith  in 


determining  that  a  machine  or  vehicle 
need  not  be  immediately  repaired  or 
replaced,  FRA  may  seek  enforcement 
action  against  the  employer  for  being  in 
violation  of  this  section.  On  the  other 
hand,  FRA  will  not  consider  an 
employer's  response  to  a  challenge  to  be 
a  violation  of  this  section  if  FRA 
determines  that  the  challenge  was  made 
for  purposes  of  disrupting  or  delaying 
work  or  in  a  manner  demonstrating 
motivations  other  than  good  faith  and 
concern  for  safety. 

In  the  final  rule,  FRA  has  modified 
paragraph  (a)  to  make  it  more  consistent 
with  paragraphs  (b)  and  (c)  by  expressly  - 
focusing  the  employee's  good-faith 
challenge  on  the  condition  of  the 
machine  or  vehicle,  instead  of  on  the 
employer's  rules  governing  the  machine 
or  vehicle.  As  paragraph  (a)  read  in  the 
NPRM.  the  employee  would  have  been 
required  to  inform  the  employer 
whenever  the  employer's  rules 
governing  the  machine  did  not  comply 
with  FRA  regulations.  However, 
paragraphs  (b)  and  (c)  in  the  NPRM 
expressly  focused  on  the  safety  of  the 
machine  itself.  For  example,  paragraph 
(c)  referred  to  the  employer's 
"challenged  machine  " — not  to  the 
employer's  "challenged  rule."  FRA's 
modification  of  paragraph  (a)  eliminates 
this  inconsistency. 

One  of  the  commenters  to  the 
proposed  rule.  Loram,  objected  to  the 
rule's  guarantee  of  an  employee's  right 
to  refuse  to  operate  a  roadway 
maintenance  machine  which  the 
employee  has  determined  in  good  faith 
to  be  non-compliant  with  the  regulation. 
The  commenter  suggested  that  one 
employee  could,  in  effect,  shut  down  a 
rail  operation  if  a  single  machine  does 
not  meet  all  of  the  many  requirements 
of  the  rule.  Loram  stated  that 
mechanisms  are  already  in  place  on 
railroads  for  such  disputes  to  be 
resolved.  Furthermore,  Loram  added 
that  the  provision  itself  suggests  that 
there  is  necessarily  an  adversarial 
relationship  between  employers  and 
employees  in  the  railroad  industry. 
According  to  Loram,  this  regulation 
would  add  to  the  burden  of  regulations 
already  imposed  on  the  industry. 

In  considering  this  comment,  it  was 
noted  that  the  language  of  the  regulation 
is  modeled  after  the  good-faith 
challenge  that  is  permitted  of  employees 
who  are  working  under  the  roadway 
worker  safety  regulations  in  subpart  C  to 
this  part.  Since  the  early  months  of  1997 
when  the  roadway  worker  safety 
regulations  became  effective,  few 
roadway  workers  have  exercised  the 
good-faith  challenge  provision.  As  far  as 
FRA  is  aware,  in  each  case  where  the 
challenge  has  been  exercised,  the 
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roadway  worker  sought  to  address  a 
legitimate  safety  concern.  The  Task 
Group  reiterated  its  belief  that  the    ' 
provision  is  a  necessary  part  of  the  new 
regulation.  FRA  believes  that  this 
provision  is  necessary  for  employee 
safety  and  that  it  does  not  impose  an 
undue  burden;  therefore,  FRA  has 
declined  to  adopt  Loram's  comment. 

Section  214.505    Required 
Environmental  Control  and  Protection 
Systems  for  New  On-Track  Roadway 
Maintenance  Machines 

This  section  requires  that  certain 
types  of  new  on-track  roadway 
maintenance  machines  be  equipped 
with  enclosed  cabs  with  positive 
pressurized  ventilation  systems  that 
include  climate  control.  By  design,  most 
pressurized  ventilation  systems  do  not 
provide  a  means  of  exchanging  internal 
air  for  outside  air  while  the  roadway 
maintenance  machine  is  in  operation.  In 
other  words,  the  machine  cabs  with 
pressurized  ventilation  systems 
generally  are  not  equipped  with  other 
means  of  ventilation  or  climate  control, 
such  as  operable  windows.  Therefore, 
the  requirement  for  positive  pressurized 
ventilation  systems  necessitates  that 
these  machines  also  be  equipped  with 
operative  heating  and  air  conditioning 
systems. 

The  equipment  covered  by  this 
section  includes  ballast  regulators, 
tampers,  mechanical  brooms,  rotary 
scarifiers,  undercutters,  and  other 
equipment  with  equivalent  functions. 
This  equipment  is  used  to  perform  track 
and  roadbed  maintenance  and  typically 
causes  significant  noise,  debris,  and 
dust.  This  work  often  occurs  while 
employees  are  situated  both  in  the  cab 
of  the  equipment  and  along  the  right-of- 
way,  in  close  proximity  to  the 
equipment  as  it  is  operated; 

The  requirements  of  this  section 
provide  for  the  safety  of  employer 
operations  and  employees  in  a  variety  of 
ways: 

•  The  visibility  of  those  working  in 
the  cab  is  improved. 

•  Employees  working  in  the  cab  are 
protected  from  exposure  to  unhealthy 
levels  of  silica  dust,  which  is  prevalent 
in  many  regions  of  the  country  where 
track  repair  work  is  done,  as  well  as 
other  air  contaminants. 

•  Equipment  components  are 
protected  from  temperature  extremes 
and  the  degradation  that  may  occiu-  due 
to  concentrations  of  dust  and  debris. 

•  Any  combustion  fumes  generated 
by  the  equipment  are  prevented  from 
entering  the  cab,  so  that  employees  are 
riot  exposed  to  the  potential  hazards  of 
fuel  exhaust. 


•  With  diminished  noise,  dust,  and 
debris  in  the  cab,  employees  are  better 
able  to  communicate  with  one  another 
in  the  cab  and,  through  the  use  of 
radios,  with  those  employees  working 
on  the  ground  who  might  be  placed  at 
risk  if  the  equipment  moves  or  operates 
unexpectedly. 

FRA  is  cross-referencing  and 
enforcing  OSHA  environmental 
standards  contained  in  29  CFR 
1910.1000.  Environmental  controls  of 
on-track  roadway  maintenance 
machines  not  covered  by  §  214.505  are 
governed  by  these  same  OSHA 
regulations,  but  compliance  continues 
to  be  enforced  by  OSHA.  It  is  FRA's 
understanding  that  new  roadway 
maintenance  machines  of  the  types 
covered  by  this  section  are 
manufactured  with  engineering  controls 
that  prevent  the  inhalation  of  hazardous 
substances,  as  required  by  OSHA 
standards.  By  adopting  the  OSHA 
regulations  for  such  new  machinery, 
FRA  is  in  a  position  to  make  progressive 
improvements  in  the  environmental 
quality  of  roadway  equipment  based 
upon  a  foundation  of  protection  already 
established  by  OSHA. 

Employers  must  maintain  a  roster  of 
roadway  maintenance  machines  that 
come  under  FRA's  jurisdiction  for 
purposes  of  this  regulation.  The  roster, 
which  may  be  electronic,  must  be 
readily  available  to  FRA  and  other 
Federal  and  State  agencies  upon  request 
so  that  inspectors  may  determine  which 
agency  has  responsibility  for 
enforcement  of  respiratory  safety 
regulations  for  each  roadway 
maintenance  machine. 

Employers  may  elect  to  include  on  the 
roster  existing  roadway  maintenance 
machines  that  are  equipped  with 
engineering  controls  for  air  ventilation. 
These  machines  designated  for 
inclusion  on  the  roster  may  be  ones 
manufactured  with  engineering  controls 
for  ventilation  or  machines  retrofitted 
by  the  employer  to  have  engineering 
controls.  When  added  to  the  roster,  a 
designated  machine  becomes  subject  to 
FRA  inspection  and  enforcement,  and  it 
must  remain  on  the  roster  until  it  is 
retired  or  its  ownership  changes. 

FRA  recognizes  that  engineering 
controls  for  ventilation  may  fail  from 
time  to  time.  Consequently,  when  a  new 
or  designated  roadway  maintenance 
machine  of  the  type  listed  in  paragraph 
(a),  or  functionally  equivalent  thereto, 
does  not  offer  the  protection  required  by 
29  CFR  1910.1000  because  the 
engineering  controls  have  temporarily 
failed,  the  employer  must  provide 
employees  in  the  cab  of  the  machine 
with  personal  respiratory  protective 
equipment  for  protection  from  air 


contaminants,  in  accordance  with 
paragraph  (e).  Paragraph  (f)  specifies 
that  the  personal  respiratory  protective 
equipment  must  be  operative  and 
comply  with  standards  issued  by  OSHA 
in  29  CFR  1910.134.  These  OSHA 
standards  require  employers  to  use   . 
respirators  certified  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  Employers  must  have 
in  place  a  respiratory  protection 
program  including  procedures  for 
proper  inspection  and  maintenance  of 
the  respirators  and  medical  evaluations 
of  persoimel  designated  to  use  the 
respirators. 

By  referencing  OSHA's  regulations 
already  in  effect,  FRA  is  not  imposing 
a  new  burden  on  employers.  Rather, 
FRA  is  simply  adopting  standards  that 
are  already  required  by  another 
government  agency.  The  requirement  for 
heating,  air  conditioning,  pressurized 
cabs,  and  personal  respiratory  protective 
equipment  in  these  new  roadway 
maintenance  machines  constitutes  an 
exercise  of  FRA  jurisdiction  over  the 
working  condition  of  employee 
exposure  to  temperature  extremes  and 
air  contaminants  for  those  employees 
working  in  the  cabs  of  this  equipment. 
This  exercise  of  FRA  jurisdiction 
consequently  ousts  any  authority  or 
enforcement  power  of  OSHA  concerning 
working  conditions  related  to  the 
operation  of  air  conditioning  and 
heating  systems  or  high  levels  of  air 
contaminants  in  the  cabs  of  this 
equipment.  FRA  makes  clear  that  it  is 
prepared  to  address  any  failure  to 
comply  with  the  working  condition 
requirements,  either  through 
consultation  with  employers  to  remedy 
any  problems  or  by  taJdng  enforcement 
action  to  bring  about  compliance. 
In  cross-referencing  the  OSHA 
standards,  FRA  makes  clear  that  when 
OSHA  revises  the  standards  FRA  will 
enforce  the  revised  standards  on  those 
machines  over  which  FRA  has 
jurisdiction.  This  will  ensure  that  any 
OSHA  revision  does  not  create  an 
inconsistency  whereby  some  types  of 
roadway  maintenance  machines  would 
be  governed  by  the  revised  standards 
enforced  by  OSHA  and  others  would  be 
governed  by  the  standards  without  the 
revisions  as  enforced  by  FRA. 

FRA  makes  clear  that  it  is  not 
adopting  those  OSHA  standards  that 
include  protection  from  silica  dust  for 
employees  not  working  inside  the  cabs 
of  on-track  roadway  maintenance 
machines  covered  by  this  section.  The 
extent  of  FRA's  adoption  of  OSHA 
standards  in  this  section  reaches  only  as 
far  as  the  cab  of  the  covered  on-track 
roadway  maintenance  machine.  As  a 
result,  when  working  inside  the  cab, 
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workers  recei  re  protection  from  FRA; 
when  workin|  outside  the  cab,  workers 
receive  protection  from  OSHA.  For 
example,  roadway  workers  working 
along  the  righi-of-way  will  continue  to 
receive  silica  dust  protection  as 
administered  by  OSHA.  In  addition,  to 
make  clearer  '  i^hich  employees  are 
protected  by  1  lis  section  when  the 
ventilation  system  fails  on  a  machine, 
FRA  has  mod  fied  paragraph  (e)  to  make 
clear  FRA's  intent  that  the  protections  of 
this  section  a]  )ply  only  to  employees  "in 
the  cab"  of  th  3  machine,  and  not 
generally  to  a  ly  employee  "on  the" 
machine,  whether  inside  the  cab  or  not, 
as  stated  in  the  NPRM. 

FRA  also  m  ikes  clear  that  this  section 
of  the  final  ru  e  does  not  constitute  an 
exercise  of  FF  A  authority  over  noise 
exposure  for  f  mployees  working  on  or 
around  equip  nent  covered  by  this 
section.  This  lection  does  not  establish 
permissible  n  3ise  exposure  levels  for 
employees  w<  irking  on  or  around  this 
equipment.  OSHA's  existing  standards 
for  noise  expt  sure  at  29  CFR  1910.95 
continue  to  ai  mly. 

Paragraph  ( 5)  applies  to  new  on-track 
roadway  mail  tenance  machines  with 
enclosed  cabs  that  are  not  of  the  type 
covered  by  pa  ragraph  (a).  These  new  on- 
track  roadwa]  maintenance  machines 
must  be  equij  ped  witli  operative 
heating  and  v  ?ntilation  systems. 

Paragraph  ( i)  refers  to  new  on-track 
roadway  mail  itenance  machines  that 
have,  in  addil  ion  to  the  main  cab,  non- 
enclosed  opei  ator  stations  in  other 
places  on  the  machine.  These  stations 
must  be  equij  iped  with  a  covering  of 
some  kind  thi  t  protects  the  operator  in 
that  position  rom  midday  sun  or  from 
normal  rain.  Of  course,  there  will  be 
times  during  he  day  when  the  sun  is  in 
such  a  positit  n  in  the  sky  that  a 
covering  will  not  completely  protect  the 
operator  from  the  sun.  Likewise,  a  cover 
may  not  com]  )letely  protect  an  operator 
from  very  he<  vy  or  wind-driven  rain. 
This  paragraj  h  is  not  intended  to 
require  cover  ngs  to  protect  the  operator 
in  all  circum!  tances.  The  coverings  are 
required  only  when  the  design  of  the 
machine  alio  vs  for  the  placement  of  a 
covering.  Sorie  operators'  positions  may 
be  situated  si  ch  that  the  addition  of  a 
covering  is  ei  ;her  impossible  or  would 
obstruct  anot  ler  working  part  of  the 
equipment,  hi  those  instances,  the 
coverings  are  not  required. 

One  of  the  :ommenters  to  the  NPRM, 
Loram,  noted  that  the  proposed  rule 
referenced  silica  dust  as  an  air 
contaminant  that  would  be  addressed  by 
pressurized  qabs  on  roadway 
maintenance  machines.  Loram 
suggested  tha  t  the  final  nde  be  directed 
more  specific  ally  to  silica  dust 


contamination.  The  Task  Group 
disagreed.  Air  contaminants  generated 
by  roadway  maintenance  work  may 
include  more  than  silica.  Following  a 
discussion  of  the  issue  at  a  meeting  with 
the  Task  Group,  Loram  withdrew  the 
comment  stating  that  it  agreed  that  the 
rule  should  address  the  broader  issue  of 
contaminants. 

Loram  further  suggested  that  the  final 
rule  clearly  define  the  word  "cab"  as  a 
"structure  in  which  crews  are  housed 
and  from  which  they  operate  controls 
required  for  the  machine  to  carry  out  its 
primary  function  or  movement." 
According  to  Loram,  some  machines  are 
equipped  with  "work  rooms, 
convenience  areas  and  storage 
locations"  which  may  resemble  a  cab. 
The  Task  Group  disagreed  that  the  word 
"cab"  requires  specific  definition,  and 
FRA  has  not  adopted  Loram's  comment. 
FRA  does  not  believe  there  should  be 
any  confusion  about  the  term  "cab." 
The  types  of  compartments  described  by 
Loram  as  resembling  a  cab  are  typically 
found  on  rail  grinders  only.  However, 
rail  grinders  are  not  covered  by  this 
section  of  the  rule. 

Loram  also  commented  that  the 
proposed  rule  did  not  clearly 
distinguish  between  the  types  of 
equipment  requiring  enclosed  cabs  from 
equipment  that  must  be  provided  with 
an  overhead  covering  above  the 
operator's  stand.  Loram  suggested  that 
this  distinction  could  be  accomplished 
by  listing  the  elements  each  type  of 
feature  (enclosed  cab  or  overhead 
covering)  is  meant  to  shield  against.  The 
Task  Group  discussed  this  comment 
directly  with  representatives  of  Loram  at 
the  Task  Group  meeting  following 
publication  of  the  NPRM.  Loram 
acknowledged  that  it  had  misread  the 
proposed  regulation  and  withdrew  the 
comment  from  consideration. 

In  commenting  on  the  NPRM, 
Transtar  maintained  that  small  railroads 
would  bear  an  onerous  burden  from  the 
requirement  that  personal  respiratory 
protective  equipment  be  supplied  to 
employees  in  the  event  of  a  failure  of 
the  environmental  controls  in  a 
pressurized  cab.  Transtar  suggested  that 
the  regulation  permit  employers  to  use 
"engineering  and/or  administrative 
controls"  when  the  environmental 
controls  fail  on  pressurized  cabs. 
Transtar  did  not  identify  what  those 
engineering  and  administrative  controls 
should  be.  The  Task  Group  disagreed 
with  Transtar  and  FRA  has  not  adopted 
the  comment.  The  provision  would  not 
present  a  new  burden  since  it  mirrors 
OSHA  regulations  already  in  effect'. 

Transtar  also  stated  that  the  proposed 
regulation  did  not  clearly  describe  the 
demarcation  between  FRA's  jurisdiction 


and  OSHA's  jurisdiction  over  the 
working  conditions  of  the  roadway 
maintenance  machines.  The  Task  Group 
believed  that  this  division  of 
enforcement  jurisdiction  between  the 
two  agencies  was  discussed  extensively 
in  the  preamble  and  recommended  that 
the  language  of  the  proposed  rule 
remain  the  same.  FRA  believes  that  it 
has  addressed  this  issue  in  both  the 
NPRM  and  this  final  rule. 

Section  214.507    Required  Safety 
Equipment  for  New  On-Track  Roadway 
Maintenance  Machines 

This  section  contains  requirements  for 
safety  equipment  for  all  new  on-track 
roadway  maintenance  machines. 
Several  of  the  requirements  are 
structural  in  nature,  such  as  seats  and 
handrails,  and  would  be  best  met 
through  engineering  design  by  the 
equipment  manufacturer.  Other 
requfrements,  like  fire  extinguishers  and 
first-aid  kits,  can  be  installed  either  by 
the  manufacturer  or  by  the  employer 
after  delivery  from  the  manufacturer. 

Paragraph  (a)  requires  that  each  new 
on-track  roadway  maintenance  machine 
be  equipped  with  a  seat  for  each 
operator,  unless  the  machine  is 
designed  to  be  operated  by  an  operator 
in  the  standing  position.  Further,  each 
roadway  worker  transported  on  an  on- 
track  roadway  maintenance  machine  is 
required  to  have  a  safe  and  secure 
position  with  handholds,  handrails,  or  a 
secure  seat.  These  safe  and  secure 
positions  must  be  located  so  that  they 
offer  protection  from  moving  parts  of 
the  machine  which  could  entangle 
clothing  or  body  extremities.  In  the  final 
rule,  FRA  has  modified  paragraph  (a)(2) 
to  make  clear  that  moving  parts  of  the 
machine  which  could  entangle  clothing 
or  body  extremities  are  not  located  only 
inside  of  the  cab.  This  is  consistent  with 
the  preamble  to  the  NPRM  which 
described  the  proposed  protection  from 
moving  parts  of  the  machine  generally, 
without  limiting  that  protection  to  parts 
located  inside  of  the  cab,  and  makes 
good  safety  sense. 

In  the  NPRM,  FRA  offered  to  consider 
adding  regulatory  language  to  the  final 
rule  to  describe  "safe  and  seciue 
positions"  with  more  specificity.  FRA 
requested  comment  on  the  need  for  a 
more  specific  description  and  asked  for 
suggestions  about  what  the  description 
should  include.  The  AAR  responded  to 
the  request  by  stating  that  the  phrase 
"safe  and  secure  positions"  needed  no 
further  definition.  The  BMWE  suggested 
that  a  safe  and  secure  position  should 
have  a  minimum  of  three  points  of 
contact  for  a  person  riding  in  that 
position.  Loram  conunented  that  any 
description  of  "safe  and  secure"  should 
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not  include  a  definition  of  how  seats 
should  be  mounted,  as  this  decision 
should  be  left  to  the  vendor's  discretion. 
In  this  final  rule,  FRA  has  decided  to 
follow  the  recommendation  of  the  Task 
Group  by  not  changing  the  proposed 
language,  except  to  place  the  last  clause 
of  the  paragraph  in  its  own  sentence  for 
clarity.  Only  the  comment  from  the 
BMWE  could  be  considered  as 
supporting  a  more  specific  requirement, 
and,  in  any  event,  FRA  believes  that  the 
requirement  is  consistent  with  three- 
point  protection. 

Some  on-track  roadway  maintenance 
machines  are  equipped  with  turntables 
to  allow  them  to  quickly  change 
working  direction  when  wye  or  loop 
tracks  are  not  readily  accessible. 
Paragraph  (a)(3)  requires  that  new 
machines  equipped  with  turntables 
have  a  positive  method  of  mechanical 
securement,  through  engagement  of  pins 
and  hooks,  to  prevent  the  lowering  of 
the  turntable  device  below  the  head  of 
the  rail  when  not  in  use.  This 
arrangement  of  pins  and  hooks  provides 
a  safety  redundancy  in  case  the  main 
activation  system  fails  or  is  accidentally 
triggered. 

In  commenting  on  the  NPRM,  Loram 
stated  that  the  proposed  rule  neglected 
to  address  positive  lockouts  for  other 
types  of  roadway  maintenance 
equipment  that  may  also  encroach  on 
the  area  below  the  top  of  the  rail.  The 
Task  Group  concluded  that  the 
proposed  rule,  which  addressed  positive 
securement  of  turntables  for  new  and 
existing  roadway  maintenance 
machines,  adequately  addressed  the 
machinery  intended  to  be  covered  by 
this  rule.  FRA  agrees.  The  rule  focuses 
on  roadway  maintenance  machines 
equipped  with  turntables  because 
turntables  may  be  held  in  place  simply 
by  hydraulic  pressure,  which  may  be 
bleed  off  and  unintentionally  lower  the 
turntable  device.  Other  roadway 
maintenance  machines  have  pins, 
clamps,  or  other  devices  to  positively 
secure  equipment  that  may  encroach  on 
the  area  below  the  top  of  the  rail.  FRA 
is  not  aware  of  any  other  type  of 
roadway  maintenance  machine,  other 
than  machines  equipped  with 
turntables,  which  needs  to  be  subject  to 
this  requirement.  Accordingly,  FRA  has 
not  adopted  the  conmient. 

Paragraph  (a)(4)  requires  new  on-track 
roadway  maintenance  machines  to  have 
windshields  made  of  safety  glass  or 
other  material  with  similar  properties, 
such  as  Lexan.  The  machinery  is  also 
required  to  have  power  windshield 
wipers.  However,  in  cases  where 
traditional  windshield  wipers  are 
incompatible  with  the  windshield 
material,  the  employer  must  provide  a 


suitable  alternative  that  offers  the 
operator  em  equivalent  level  of  vision. 

Paragraph  (a)(5)  requires  that  new  on- 
track  roadway  maintenance  machines  be 
equipped  with  primary  braking  systems 
capable  of  efi^ectively  controlling  the 
movement  of  the  machines  under 
normal  operating  conditions. 

Paragraphs  (a)(6)  and  (7)  together 
require  that  new  on-track  roadway 
maintenance  machines  must  have  a 
suitable  first-aid  kit  and  fire 
extinguisher  readily  accessible  to  the 
operator(s).  The  first-aid  kit  must 
comply  with  OSfL\  regulations 
prescribed  at  29  CFR  1926.50(d)(2). 
Consequently,  the  first-aid  supplies  in 
the  kits  must  be  in  individual  sealed 
packages  for  each  type  of  item  and 
placed  in  a  weatherproof  container. 
Further,  the  OSHA  regulations  specify 
that  the  kits  must  be  inspected  before 
being  sent  out  on  each  job  and  at  least 
weekly  to  ensure  that  expended  items 
are  replaced.  The  referenced  OSHA 
standard  does  not  regulate  the  minimum 
contents  of  the  first-aid  kit,  but  it 
recommends  as  an  example  the 
description  of  the  contents  of  a  generic 
first-aid  kit  described  in  American 
National  Standard  (ANSI)  Z308. 1-1978, 
"Minimum  Requirements  for  Industrial 
Unit-Type  First-aid  Kits."  See  Appendix 
A  to  29  CFR  1926.50. 

FRA  does  not  intend  that  a  railroad  be 
required  to  open  the  first-aid  kit  each 
time  to  confirm  that  the  proper  supplies 
are  in  thei  kit.  Rather,  FRA  would  expect 
that  railroads  would  apply  a  seal  of 
some  kind  to  a  properly  supplied  first- 
aid  kit  to  show  that  it  contains  the 
proper  supplies.  An  employee 
inspecting  a  first-aid  kit  with  an 
unbroken  seal  would  be  able  to  presume 
that  the  kit  contains  the  proper  supplies. 
As  a  result,  the  burden  of  inspecting  the 
first-aid  kits  would  be  significantly 
minimized. 

The  fire  extinguisher  required  by  this 
section  must  be  operative  and  properly 
charged,  securely  mounted  near  the 
operator's  work  station,  and  designed 
with  a  rating  of  5  BC  or  higher.  A  fire 
extinguisher  with  a  "BC"  rating  is 
suitable  to  combat  fires  generated  by 
flanunable  liquids  or  electrical 
equipment.  The  "5"  designation 
indicates  the  extinguisher's  volume  and 
fire-fighting  capacity.  A  requirement  of 
a  5  BC  rating  is  consistent  with 
workplace  standards  in  other  industries. 

In  commenting  on  the  NPRM, 
Transtar  stated  that  a  requirement  for 
first-aid  kits  and  fire  extinguishers  to  be 
on  board  roadway  maintenance 
machines  would  be  too  expensive  for 
the  railroad  industry,  given  the 
vulnerability  of  this  type  of  equipment 
to  vandalism  and  theft.  Transtar 


suggested  that  the  regulation  require 
that  first-aid  kits  and  fire  extinguishers 
be  "readily  available."  During  the 
development  of  the  NPRM,  the 
placement  of  first-aid  kits  and  fire 
extinguishers  was  extensively  discussed 
by  the  Task  Group.  The  Task  Group  was 
able  to  reach  consensus  on  the  proposed 
language  after  lengthy  debate,  and  the 
RSAC  later  agreed  with  the  proposal. 
After  discussing  Transtar's  comment, 
the  Task  Group  recommended  that  FRA 
decline  to  change  the  language  of  this 
portion  of  paragraph  (a).  FRA  agrees 
with  the  Task  Group's  recommendation, 
and  has  not  changed  the  final  rule  in 
response  to  the  comment.  FRA  has  not 
found  the  cost  of  complying  with  the 
requirements  to  be  burdensome,  and  in 
any  case  first-aid  kits  and  fire 
extinguishers  serve  vital  safety  interests. 

When  new  on-track  roadway 
maintenance  machines  are  designed  to 
be  operated  with  the  operator  in  a 
standing  position,  the  requirements  of 
paragraph  (a)(1)  of  this  section  do  not 
apply.  Instead,  paragraph  (b)  requires 
these  machines  to  be  designed  and 
equipped  with  handholds  and  handrails 
that  provide  the  operator  with  a  safe  and 
secure  position. 

Paragraph  (c)  requires  that  each  new 
on-track  roadway  maintenance  machine 
with  a  light  weight  in  excess  of  32,500 
pounds  be  equipped  with  a  speed 
indicator  if  the  machine  is  operated  at 
speeds  in  excess  of  20  mph.  The  speed 
indicator  must  be  calibrated  to  be 
accurate  within  ±  5  mph  of  the  actual 
speed  when  speeds  are  10  mph  or 
greater. 

Paragraph  (d)  requires  the 
manufacturer  of  new  on-track  roadway 
maintenance  machines  to  display  the  as- 
built  light  weight  of  the  machine.  The 
light  weight  of  the  machine  is  calculated 
when  the  machine  is  not  loaded  with 
passengers  or  extraneous  equipment  not 
part  of  the  machine  itself.  The  light 
weight  must  be  displayed  in  a 
conspicuous  location  on  the  machine 
and  will  serve  to  identify  its  proper 
category  for  the  purposes  of  this 
regulation.  The  light  weight  will  also  " 
provide  essential  information  to  crane 
operators  in  the  event  the  machines  are 
lifted  on  to — or  loaded  off  of — flatbed 
trucks  or  rail  cars  for  movement  from 
one  work  site  to  another. 

Section  214.509    Required  Visual 
Illumination  and  Reflective  Devices  for 
New  On-Track  Roadway  Maintenance 
Machine 

This  section  prescribes  requfrements 
for  lights  and  reflective  devices  for  new 
on-track  roadway  maintenance 
machines.  An  on-track  roadway 
maintenance  machine  operator  must 
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360-degree  field.  Exempt  from  this 
requirement  are  on-track  roadway 
maintenance  machines  designed 
without  fixed  roofs  that  have  a  light 
weight  less  than  17,500  pounds. 

In  commenting  on  the  NPRM.  Loram 
stated  that  the  proposed  requirement  for 
a  light  that  rotates  360  degrees  would 
seem  to  disallow  the  use  of  strobe  lights. 
In  considering  Loram's  comment,  the 
Task  Group  concluded  that  the  NPRM's 
preamble  language  concerning 
paragraph  (c)  was  confusing.  FRA  agrees 
with  Loram  and  the  Task  Group  and 
makes  clear  that,  while  the  light  or 
beacon  required  by  this  paragraph  must 
emit  light  in  a  360-degree  field,  it  does 
not  have  to  rotate  to  do  so.  The  intent 
is  that  the  light  or  beacon  be  visible  to 
someone  in  the  vicinity  of  the  machine, 
whether  that  person  is  in  front,  back,  or 
to  the  side  of  the  machine.  A  strobe  light 
that  intermittently  flashes  light  in  a  360- 
degree  field,  but  does  not  need  to  rotate 
to  do  so,  would  certainly  fulfill  the 
requirements  of  this  paragraph. 

FRA  notes  that  in  the  NPRM  the 
second  sentence  of  paragraph  (c)  reads: 
"New  roadway  maintenance  machines 
that  are  not  equipped  with  fixed  roofs 
and  have  a  light  weight  greater  than 
7,000  pounds  but  less  than  17,500 
pounds  are  exempt  from  this 
requirement;"  (emphasis  added).  The 
reference  to  "7,000  pounds"  was  in 
error  and  should  have  read  "7.500 
pounds."  Yet.  FRA  is  removing  the 
reference  as  unnecessary  because  a 
machine  having  a  weight  of  7,500 
pounds  or  less  does  not  meet  the 
definition  of  an  "on-track  roadway 
maintenance  machine"  in  §  214.7  and, 
therefore,  is  not  subject  to  the 
requirements  of  this  section. 

Paragraph  (d)  requires  new  on-track 
roadway  maintenance  machines  to  be 
equipped  with  brake  lights  activated  by 
an  application  of  the  machine  braking 
system.  The  brake  lights  must  be  visible 
for  a  distance  of  at  least  300  feet  under 
normal  weather  and  atmospheric 
conditions. 

In  commenting  on  this  paragraph, 
Loram  pointed  out  that  the  regulation 
does  not  seem  to  consider  roadway 
maintenance  machines  that  move  in 
both  directions.  To  the  extent  Loram's 
comment  concerns  older  equipment, 
FRA  notes  that  such  equipment  is  not 
covered  by  the  requirements  of  this 
section.  Rather,  existing  on-track 
roadway  maintenance  machines  are 
covered  by  the  requirements  of 
§  214.517(d),  below,  which  permits  the 
use  of  reflective  material  instead  of 
brake  lights.  Of  course,  new  on-track 
roadway  maintenance  machines  must  be 
equipped  with  brake  lights,  and  those 
new  machines  that  move  in  both 


directions  will  need  to  have  brake  lights 
on  both  ends  of  the  machines.  Even  if 
a  machine  that  moves  in  both  directions 
is  wired  so  that  the  brake  lights  apply 
on  both  ends  at  the  same  time,  FRA 
'  does  not  believe  that  this  creates  an 
operational  problem  that  needs  to  be 
addressed  as  FRA  has  done  in  this  rule 
for  change-of-direction  alarms.  See 
§214.51 1(b).  In  fact,  this  may  even 
enhance  safety  in  certain  situations. 
Nevertheless,  as  was  noted  in  the  Task 
Group's  discussions,  a  machine  may  be 
equipped  with  a  toggle  switch  to  allow 
the  operator  to  indicate  the  direction  of 
the  machine's  travel  so  that  the  brake 
lights  operate  only  on  the  trailing  end  of 
the  machine's  movement.  For  the 
foregoing  reasons,  the  text  of  paragraph 
(d)  remains  unchanged  from  the  NPRM. 

Paragraph  (e)  requires  that  new  on- 
track  roadway  maintenance  machines  be 
equipped  with  operative  rearward 
viewing  devices,  such  as  rearview 
mirrors  or  their  functional  equivalent,  to 
enable  machine  operators  to  better  see 
other  machines  or  roadway  workers 
within  their  immediate  work  zone. 
Video  cameras  and  monitors  may  be 
used  to  comply  with  the  requirements  of 
this  paragraph. 

Section  214.511  Required  Audible 
Warning  Devices  for  New  On-Track 
Roadway  Maintenance  Machines 

This  section  requires  audible  warning 
devices  on  new  on-track  roadway 
maintenance  machines  to  provide 
additional  safety  for  roadway  workers 
and  other  machine  operators. 

Paragraph  (a)  requires  audible 
warning  devices,  such  as  horns,  that 
produce  sound  loud  enough  to  be  heard 
by  roadway  workers  and  other  machine 
operators  within  the  immediate  work 
area.  The  triggering  mechanism  for  the 
audible  warning  device  must  be  clearly 
identifiable  and  within  easy  reach  of  the 
machine  operator. 

Paragrapn  (b)  requires  automatic 
change-of-direction  alarms  that  produce 
an  audible  signal  that  is  at  least  three 
seconds  long  and  uniquely 
distinguishable  from  any  surrounding 
noise.  Except  as  noted  below,  the 
change-of-direction  alarm  must  sound 
automatically  in  each  instance  when  the 
on-track  roadway  maintenance  machine 
changes  its  designated  forward  direction 
to  a  reverse  direction. 

In  commenting  on  the  proposed  rule, 
Loram  stated  that  some  machines,  by 
their  work  function  on  the  track,  move 
back  and  forth  at  intervals  so  short  that 
their  change-of-direction  alarms  would 
sound  almost  continually  while  they  are 
performing  track  work.  Such  a  result 
could  effectively  hamper  the  safety  of 
track  work  rather  than  enhance  it.  In 
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response  to  this  comment,  FRA  has 
added  language  to  paragraph  (b) 
permitting  operators  of  such  machines 
to  interrupt  or  turn  off  the  change-of- 
direction  alarms  on  those  machines 
when  they  are  performing  functions  that 
would  cause  the  alarms  to  sound 
constantly  or  almost  constantly. 
Nevertheless,  FRA  has  not  found  it 
possible  to  specify  a  precise  list  of 
machines  that  would  typically  fit  these 
criteria.  Therefore,  FRA  has  added  a 
sentence  to  paragraph  (b)  to  indicate 
that  FRA  will  presume  that  all  machines 
must  engage  their  change-of-direction 
alarms,  unless  the  employer  can  show 
that  the  alarm  on  a  particular  machine 
would  sound  constantly  or  almost 
constantly  while  the  machine  is 
performing  its  work  function.  Of  course, 
the  employer  has  to  make  such  a 
showing  only  in  the  event  that  FRA 
inquires  about  a  particular  machine. 

In  developing  the  requirement  as  to 
how  loud  the  audible  warning  devices 
and  change-of-direction  alarms  must  be, 
the  Task  Group  rejected  proposing  a 
decibel  standard,  choosing  instead  to 
propose  simply  that  the  warning  devices 
be  "loud  enough  to  be  heard  by  roadway 
workers  and  other  machine  operators 
within  the  immediate  work  area." 
However,  FRA  invited  comment  on 
whether  or  not  the  requirement  should 
specify  a  particular  decibel  level,  and  if 
so.  what  level.  Two  commenters,  AAR 
and  Loram,  stated  ihat  a  standard 
decibel  level  would  remove  flexibility 
needed  to  address  varying  noise  levels 
in  different  situations.  Transtar 
disagreed,  however,  stating  that  the 
varying  sound  levels  of  different 
warning  devices  could  result  in  excess 
noise  and  confusion  for  the  work  crews, 
especially  as  machines  repeatedly 
change  direction  to  perform  their 
functions,  and  employees  may  ignore 
the  warning  alarms  if  they  hear  them  all 
day  long.  Transtar  also  noted  that  the 
proposal  did  not  specify  minimum 
distances  at  which  the  audible  warning 
devices  need  to  be  heard,  or  whether 
different  tones  should  be  used  to  help 
employees  distinguish  between  different 
machines. 

After  discussing  the  comments,  the 
Task  Group  concluded  that  different 
work  situations  require  different  decibel 
levels  for  the  audible  warnings  and 
recommended  that  the  language  of  the 
final  rule  not  specify  a  decibel  level  for 
these  warning  devices.  FRA  agrees  with 
the  Task  Group's  reasoning  and  also 
notes  that  no  comment  was  received 
recommending  what  decibel  level(s) 
should  be  set.  Accordingly,  the  final 
rule  does  not  specify  any  decibel 
level(s).  In  regard  to  the  concern  that  the 
rule  may  lead  to  excessive  noise  and 


confusion  for  work  crews,  the  final  rule 
provides,  as  noted  above,  that  change  of 
direction  alarms  may  be  interrupted  by 
the  machine  operator  when  operating  a 
machine  in  the  work  mode  if  the 
function  of  the  machine  would  result  in 
a  constant,  or  almost  constant,  sounding* 
of  the  device. 

Section  214.513    Retrofitting  of  Existing 
On-Track  Roadway  Maintenance 
Machines;  General 

This  section  specifies  a  schedule  of 
retrofit  items  applicable  to  all  existing 
on-track  roadway  maintenance 
machines.  Pursuant  to  §  214.7,  an 
existing  on-track  roadway  maintenance 
machine  is  defined  as  any  on-track 
roadway  maintenance  machine  other 
than  a  new  on-track  roadway 
maintenance  machine.  Consequently,  an 
existing  on-track  roadway  maintenance 
machine  is  any  on-track  roadway 
maintenance  machine  in  existence  or  on 
order  on  or  before  December  26,  2003, 
or  completed  on  or  before  September  27, 
2004. 

Paragraph  (a)  states  that  each  roadway 
worker  transported  on  an  existing  on- 
track  roadway  maintenance  machine 
shall  have  a  safe  and  secure  position 
that  also  provides  protection  from 
moving  machine  parts  that  could 
entangle  clothing  or  body  extremities. 
These  positions  may  include  seats  or 
foot  platforms  with  handholds  so  that 
the  roadway  worker  can  maintain  a 
stable  and  balanced  ppsition  on  the 
machine  as  it  is  moving  down  the  track. 
Roadway  workers  are  prohibited  from 
being  transported  on  machines  on 
which  it  is  not  possible  to  provide  safe 
and  secure  positions  for  them.  In  the 
final  rule,  FRA  notes  that  it  has 
modified  paragraph  (a)  in  the  same  way 
it  has  modified  §  214.507(a)(2)  to  make" 
clear  that  moving  parts  of  the  machine 
which  could  entangle  clothing  or  bodv 
extremities  are  not  located  only  inside 
of  the  cab.  See  discussion  of 
§  214.507(a)(2),  above. 

In  the  NPRM,  FRA  proposed  requiring 
in  paragraph  (b)  that  each  existing 
machine  be  stenciled  or  have 
documentation  on  the  machine  to 
clearly  identify  the  location  of  safe  and 
secure  positions  for  the  machine 
operator  and  any  roadway  workers 
transported  on  the  machine.  In  the  final 
rule,  that  requirement  has  been  revised 
from  the  NPRM  and  re-designated  as 
§214.518.  Discussion  of  this  revised 
requirement  is  included  under  the 
heading  for  that  section  in  this  portion 
of  the  preamble,  below. 

In  paragraph  (b)  of  the  final  rule, 
formerly  paragraph  (c)  of  the  proposed 
rule,  each  existing  on-track  roadway 
maintenance  machine  is  required  to 


have  a  permanent  or  portable  horn  or 
other  audible  warning  device  by  March 
28,  2005.  The  audible  warning  device 
shaU  be  easily  accessible  to  the  machine 
operator  and  shall  produce  a  sound  loud 
enough  to  be  heard  by  roadway  workers 
and  other  machine  operators  within  the 
immediate  work  area. 

As  in  the  case  of  the  similar 
requirement  for  new  on-track  roadway 
maintenance  machines  in  §214.511,  the 
Task  Group  recommended  not  setting  a 
decibel  standard  to  address  how  loud 
the  audible  warning  devices  on  existing 
roadway  maintenance  machines  must 
be.  In  addition,  comments  received  in 
response  to  the  proposed  requirement 
were  the  same  as  those  received  in 
response  to  §214.511.  Consequently, 
this  paragraph's  requirements  are  the 
same  as  those  proposed  in  the  NPRM. 

Paragraph  (c),  formerly  paragraph  (d) 
in  the  proposed  rule,  states  that  by 
March  28,  2005,  each  existing  on-track 
roadway  maintenance  machine  shall  be 
equipped  with  a  permanent 
illumination  device,  such  as  a  headlight, 
or  a  portable  light  source  securely 
placed  on  the  machine  and  not  hand- 
held. The  portable  light  does  not  have 
to  be  permanently  affixed  to  the  vehicle, 
however.  FRA  will  consider  the  light 
source  to  be  securely  placed  on  the 
machine  if  it  is  held  in  place  through 
any  arrangement  of  screws,  bolts, 
mounting  clips,  or  heavT-duty  magnets 
that  maintains  the  light  steadily  in  place' 
without  requiring  a  person  to  hold  it. 
Lights  are  required  if  the  machine  is 
operated  during  the  period  between 
one-half  hour  after  sunset  and  one-half 
hour  before  sunrise  or  in  dimly  lit  areas 
such  as  tunnels.  The  illumination 
device  or  portable  light  source  must  be 
capable  of  illuminating  obstructions  on 
the  track  ahead  for  a  distance  of  at  least 
300  feet  under  normal  weather  and 
atmospheric  conditions. 

The  regulation  affords  employers  up 
to  twenty  months  after  the  date  of 
publication  of  the  final  rule  to  retrofit 
existing  on-track  roadway  maintenance 
machines  with  audible  warning  and 
illumination  devices  on  those  machines 
not  so  equipped.  This  is  sufficient  time 
for  employers  to  order  these  safety 
appurtenances  and  fit  them  on 
machines  not  so  equipped,  and  FRA 
expects  all  machines  to  be  in 
compliance  by  the  retrofit  date. 

Section  214.515     Overhead  Covers  for 
Existing  On-Track  Roadway 
Maintenance  Machines 

This  section  addresses  the 
reinstallation  and  maintenance  of 
overhead  covers  on  existing  on-track 
roadway  maintenance  machines,  as  well 
as  the  feasibility  of  providing  overhead 
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Consequently,  if  a  stanchion  is  in  a 
location  identified  as  a  safe  and  secure 
location  for  a  roadway  worker  to  ride  on 
the  machine,  the  stanchion  must  be 
securely  attached  to  the  machine  so  that 
it  may  serve  as  a  handhold. 

In  preparing  the  final  rule.  FRA  has 
modified  the  text  of  paragraph  (b)  from 
that  proposed  in  the  NPRM  to  make  the 
requirement  clearer  and  consistent  with 
the  changes  made  to  paragraph  (a), 
noted  above. 

As  provided  in  paragraph  (c),  for 
purposes  of  this  section  the  covers  or 
canopies  must  be  capable  of  shielding 
the  operator  from  overhead  sunlight,  but 
are  not  expected  to  offer  complete 
protection  from  the  sun  when  the  sun  is 
relatively  low  in  the  sky,  soon  after 
sunrise  or  just  before  sunset.  The  covers 
must  also  be  capable  of  shielding  the 
operator  from  ordinary  rainfall  or 
snowfall,  but  are  not  expected  to  shield 
the  operator  from  the  effects  of 
windblown  precipitation.  For  clarity. 
FRA  has  added  paragraph  (c)  to  place  in 
the  rule  text  what  FRA  had  proposed 
the  covers  protect  against,  as  stated  in 
the  preamble  discussion  in  the  NPRM. 
In  addition,  FRA  has  used  the  same  rule 
text  contained  in  §  214.505(h),  which  is 
the  counterpart  to  this  section  for  new 
on-track  roadway  maintenance 
machines. 

Section  214.517    Retrofitting  of  Existing 
On-Track  Roadway  Maintenance 
Machines  Manufactured  on  or  After 
January  1,  1991 

This  section  specifies  requirements 
for  existing  on-track  roadway 
maintenance  machines  manufactured  on 
or  after  lanuary  1,  1991.  Consequently, 
on-track  roadway  maintenance 
machines  manufactured  prior  to  1991 
are  exempt  from  these  requirements. 
Existing  on-track  roadway  maintenance 
machines  that  are  subject  to  the 
requirements  of  this  section  must 
conform  to  these  requirements  after 
March  28,  2005.  As  a  result,  such 
machines  that  are  not  already  equipped 
with  the  safety  appurtenances  required 
by  this  section  must  have  those 
appurtenances  installed  and  comply 
with  the  other  requirements  of  this 
section  after  this  date. 

Under  paragraph  (a),  existing  on-track 
roadway  maintenance  machines  covered 
by  this  section  must  have  a  change-of- 
direction  alarm,  or  rearview  mirror  or 
other  rearward  viewing  device,  if  adding 
the  device  is  feasible  from  an 
engineering  standpoint  and  promotes 
operational  safety.  Among  the  wide 
variety  of  roadway  maintenance 
machines,  there  exist  some  machines  for 
which  such  a  retrofit  would  be  useless, 
unnecessary,  impossible,  or  impractical. 


Under  this  regulation,  the  feasibility  and 
usefulness  of  retrofitting  a  change-of- 
direction  alarm  or  rearward  viewing 
device  to  a  particular  roadway 
maintenance  machine  will  be 
determined  by  the  employer  after 
considering  available  compliance 
options  and  the  durability  and 
functional  quality  of  the  proposed 
retrofit. 

A  change-of-direction  alarm  notifies 
workers  near  the  roadway  maintenance 
machine  that  its  movement  is  about  to 
change.  A  rearward  viewing  device 
assists  the  operator  in  safeguarding 
roadway  workers  in  the  vicinity  of  the 
machine.  Both  devices  offer  protection 
for  roadway  workers,  but  from  two 
different  perspectives.  In  the  NPRM, 
FRA  sought  comment  regarding  whether 
this  standard  should  require  both  a 
change-of-direction  alarm  and  a 
rearward  viewing  device  in  order  to 
afford  adequate  protection  for  roadway 
workers  working  in  the  vicinity  of  a 
roadway  maintenance  machine.  The 
BMWE  responded  that  a  requirement  for 
both  devices  would  offer  roadway 
workers  a  higher  level  of  protection.  The 
AAR  noted  that  installation  of  a 
rearward  viewing  device  may  be 
impracticable  on  some  older  machines 
and,  in  particular,  that  some  older 
machines  may  not  have  the  proper 
electrical  system  to  sustain  a  change-of- 
direction  alarm.  According  to  the  AAR, 
by  requiring  either  one  device  or  the 
other,  rather  than  both,  the  rule  would 
provide  employers  with  the  kind  of 
flexibility  they  may  need  in  retrofitting 
old  machines.  The  AAR  also  stated  that 
either  device  by  itself  would  provide  an 
adequate  level  of  protection  for  roadway 
workers. 

Loram  commented  that  the  proper 
choice  of  either  a  rearward  viewing 
device  or  a  change-of-direction  alarm,  or 
both,  depends  on  the  particular 
machine.  For  example,  Loram  believed 
that  rearward  viewing  devices  would  be 
of  little  use  on  large  machine  consists  in 
protecting  workers  alongside  the 
machines.  Loram  also  stated  that 
automatic  change-of-direction  alarms 
may  not  work  on  large  machine  consists 
in  protecting  workers  alongside  the 
machines  or  on  certain  roadway 
maintenance  machines,  such  as  ballast 
vacuum  machines,  which,  by  the  nature 
of  the  work  they  do,  move  back  and 
forth  on  the  track  at  very  short  intervals. 
A  change-of-direction  alarm  would 
sound  almost  constantly  on  such  a 
machine. 

The  Task  Group  recommended  that 
FRA  add  language  to  the  regulation  that 
would  exclude  certain  machines  for 
which  change-of-direction  alarms  and 
rearward  viewing  devices  would  make 
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no  safety  sense.  FRA  agrees  that  such  em 
exclusion  is  reasonable,  and  as 
explained  further  the  final  rule  includes 
the  caveat  that  a  change-of-direction 
alarm  or  rearward  viewing  device  needs 
to  add  some  value  to  the  operational 
safety  of  the  ntachine,  given  its  function 
on  the  roadway.  In  other  words,  an 
employer  does  not  have  to  retrofit  an 
existing  on-track  roadway  maintenance 
machine  with  either  a  change-of- 
direction  alarm  or  a  rearward  viewing 
device  if  the  machine's  design  or 
function  is  such  that  a  retrofit  of  this 
nature  would  provide  no  safety  value. 
However,  FRA  will  presume  that  all 
existing  on-track  roadway  maintenance 
machines  may  be  retrofitted  with  either 
device  in  such  a  way  that  safety  is 
enhanced.  An  employer  who  reaches  a 
different  conclusion  about  retrofitting  a 
particular  machine  will  have  to 
demonstrate,  if  asked  by  FRA,  that  such 
a  retrofit  would  not  improve  safety. 

Under  paragraph  (b),  an  existing  on- 
track  roadway  maintenance  machine 
covered  by  this  section  must  also  have 
an  operative  heater  when  the  ambient 
temperature  is  less  than  50  degrees 
Fahrenheit,  if  the  machine  is  or  has 
been  equipped  with  a  heater.  Roadway 
workers  typically  dress  in  seasonal 
clothes  appropriate  to  perform  work 
outdoors,  unlike  locomotive  cab 
employees  who  expect  to  spend  most  of 
the  workday  inside  die  cab  of  a 
locomotive.  Therefore,  the  threshold 
ambient  temperature  may  be  as  low  as 
49  degrees  Fahrenheit  before  triggering 
the  requirement  for  an  operative  heater 
in  a  roadway  maintenance  machine. 

In  preparing  the  final  rule,  FRA 
modified  the  text  of  paragraph  (b)  to 
make  clear  that  this  requirement  applies 
to  machines  that  have  previously  been 
equipped  with  heaters  that  have  since 
been  removed.  Heaters  that  have  been 
removed  must  be  reinstalled.  Further, 
FRA  has  removed  the  text  that  limited 
the  application  of  this  section  to  heaters 
equipped  by  the  manufacturers  of  the 
on-track  roadway  maintenance 
machines.  Heaters  could  have  been 
installed  after  the  machines  were 
manufactured,  and  it  is  not  evident  why 
heaters  installed  after  manufacturer 
should  not  be  subject  to  the 
requirements  of  this  paragraph. 

Paragraph  (c)  requires  that  the  light 
weight  of  an  existing  on-track  roadway 
maintenance  machine  covered  by  this 
section  be  stenciled  or  otherwise  clearly 
displayed  on  the  machine,  if  the  light 
weight  is  known.  The  light  weight  of  a 
machine  is  calcidated  when  the 
machine  is  not  loaded  with  passengers 
or  extraneous  equipment  not  part  of  the 
machine  itself.  It  should  be  displayed  in 
a  conspicuous  location  on  the  machine. 


The  light  weight  will  identify  the 
machine's  proper  category  for  the 
purposes  of  this  regulation,  as  well  as 
provide  essential  information  to  crane 
operators  in  the  event  the  machine  is 
lifted  on  to — or  loaded  off  of — a  flatbed 
truck  or  rail  car  for  movement  from  one 
work  site  to  another.  FRA  received  no 
comment  on  the  proposed  requirement; 
therefore,  paragraph  (c)  remains  as 
proposed. 

Paragraph  (d)  requires  existing  on- 
track  roadway  maintenance  machines 
covered  by  this  section  to  be  retrofitted 
with  operable  brake  lights  or  other 
reflective  devices  or  material,  if  not 
already  so  equipped.  The  purpose  of 
this  requirement  is  to  enhance  the 
visibility  of  a  machine  to  operators  of 
other  machines  and  to  other  rail  traffic. 
FRA  received  no  comment  on  the 
proposed  requirement;  therefore, 
paragraph  (d)  remains  as  proposed. 

Paragraph  (e)  of  the  NPRM  proposed 
that  existing  on-track  roadway 
maintenance  machines  covered  by  this 
section  be  equipped  with  safety  glass 
when  glass  is  normally  replaced  on  the 
machines.  Because  there  may  be  a  large 
number  of  existing  roadway 
maintenance  machines  that  do  not  have 
safety  glass,  FRA's  approach  in  this 
paragraph  is  to  enhance  the  safety  of  the 
roadway  maintenance  machines  without 
creating  an  onerous  burden  in 
retrofitting  such  existing  machines  with 
safety  glass.  It  is  not  the  intent  of  the 
regulation  to  require  employers  to 
immediately  replace  all  the  glass  on  all 
existing  machines  covered  by  this 
section.  Rather,  the  existing  glass  may 
remain  in  place  until  such  time  as  it 
would  normally  be  replaced,  and  then  it 
must  be  replaced  with  safety  glass. 
However,  if  the  employer  has  on  hand 
as  of  the  effective  date  of  this  rule 
replacement  glass  that  is  other  than 
safety  glass  and  is  specifically  intended 
for  use  on  these  machines,  the  employer 
may  utilize  the  supply  of  that 
replacement  glass  until  it  is  exhausted. 

Although  the  proposed  rule  did  not 
specify  standards  for  safety  glass,  FRA 
requested  comment  as  to  whether  the 
find  rule  should  include  specific 
standards,  such  as  requirements  similar 
to  those  delineated  in  49  CFR  part  223 
(Safety  Glazing  Standards)  for  passenger 
rail  cars,  locomotives,  and  cabooses. 
Commenters  responding  to  this  request 
were  imanimous  in  believing  that  this 
final  rule  should  not  require  standards 
similar  to  those  contained  in  the  Safety 
Glazing  Standards.  The  AAR  and  Loram 
suggested  that  if  any  safety  glass 
standards  were  set,  or  recommendations 
made,  they  should  be  restricted  to 
automotive  safety  glass  or  its  equivalent, 
such  as  Lexan.  The  AAR  pointed  out 


that  not  all  roadway  maintenance 
machines  have  the  structural  strength  to 
accommodate  the  tj-pe  of  glass  required 
under  49  CFR  part  223.  The  BMWE 
concurred,  stating  that  a  similar  OSHA 
standard  at  29  CFR  1926.600(a)(5) 
requires  safety  glass  "or  equivalent." 
the  BMWE  also  stated  diat 
manufacturers  likely  follow  ANSI 
recommendations  for  safety  glass.  After 
discussing  these  comments,  the  Task 
Group  recommended  that  FRA  not 
change  the  requirement  as  proposed  in 
die  NPRM.  FRA  has  elected  to  follow 
that  recommendation  and  paragraph  (e) 
remains  as  proposed.  As  noted,  OSHA 
has  a  similar  requirement  that  is  no 
more  specific,  and  FRA  does  not  believe 
that  additional  requirements  are 
necessar>'  at  this  time. 

Paragraph  (f)  of  the  proposed  rule 
stated  that  an  existing  roadway 
maintenance  machine  covered  by  this 
section  that  is  equipped  with  a  turntable 
must  have  a  turntable  restraint  device, 
such  as  an  arrangement  of  pins  and 
hooks  designed  to  prevent  an  undesired 
lowering  of  the  turntable  device,  or  a 
warning  light  that  would  indicate  to  the 
machine  operator  that  the  turntable 
device  is  not  in  a  normal  travel  position. 
In  commenting  on  this  proposal  and  its 
counterpart  for  new  on-track  roadway 
maintenance  equipment  in  §  214.507, 
Loram  stated  that  the  proposed  rule 
neglected  to  address  other  types  of 
roadway  maintenance  equipment  that 
may  also  encroach  on  the  track  area 
below  the  rail.  As  explained  above  in 
the  discussion  of  §  214.507,  FRA  has  not 
adopted  Loram's  comment.  Yet,  as  a 
separate  matter,  FRA  has  revised 
paragraph  (f)  to  make  clear  that  the 
paragraph  applies  only  to  those 
machines  equipped  with  turntables. 

hi  paragraph  (g)  of  the  NPRM  FRA 
proposed  to  require  handholds, 
handrails,  or  a  secure  seat  or  bench  for 
each  roadway  worker  transported  on  an 
existing  roadway  maintenance  machine 
subject  to  the  requirements  of  this 
section.  FRA  also  noted  that  it  was 
considering  specifying  regulatory 
standards  for  these  handholds, 
handrails,  seats  and  benches,  and 
sought  comment  on  the  need  for  such 
additional  standards.  None  of  the 
commenters  favored  the  addition  of 
such  standards.  The  AAR  stated  that  the 
wide  variety  of  roadway  maintenance 
machines  would  make  it  very  difficult 
to  design  standards  suitable  for  all 
machines,  and  that  standards  for 
handholds  and  other  such  safety 
appliances  on  height  cars  would  not  be 
appropriate  because  roadway 
maintenance  machines  are  typically 
constructed  of  much  thirmer  metal. 
Without  stating  a  belief  that  such 
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necessary,  Lorain  pointed 
has  standards  defining  a 
or  handiail,  but  nbted 
\  ague  about  the  best  means 
Separately,  the  BMWE 
a  safe  and  secure 
should  have  a  minimum  of 

contact  for  each  roadway 
on  a  roadway 
1  nachine.  An  example  of 
contact  is  two  feet  securely 
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ned  whether  OSHA's 
ide  a  definition  of  what 
old  or  handrail  for 
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regulations  do 
s  for  various  work  sites, 
does  not  believe  it 
this  time  to  refer  to  any 
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cotnments  received  in 
s  section,  the  paragraph 
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application  to 
paragraph.  05  HA 
address  handi  ail 
However,  FR/ . 
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specific  OSHJ  i 
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remains  unch  inged 

Section  214.5  8    Safe  and  Secure 
Positions  for  I  iders 

In  discussir  g  the  ^4PRM  and  the 
comments  rec  jived  on  it,  the  Task 
Group  noted  t  lat  while  §  214.513(b)  of 
the  Nff'RM  pre  posed  requiring 
employers  to  i  tencil  or  document  the 
safe  and  secui  b  positions  for  roadway 
workers  to  rid  b  on  existing  roadway 
maintenance  machines,  no  such 
requirement  v  as  expressly  proposed  for 
new  machine; .  Consequently,  the 
requirement  proposed  as  § 214.513(b)  in 
the  NPRM  has  been  moved  here  so  that 
it  may  apply  1 3  any  on-track  roadway 
maintenance  i  nachine,  new  or  existing. 

Some  memters  of  the  Track  Working 
Group  suggested  that  a  system  wide 
operating  rule  prohibiting  the  transport 
of  roadway  w(  »rkers  on  certain  roadway 
maintenance  machines,  rather  than 
stenciling  or  c  ocumentation,  could 
serve  as  a  moi  s  effective  and  efficient 
means  of  con\  eying  information  as  to 
when  it  is  pro  libited  to  transport 
roadway  work  ers  on  roadway 
maintenance  i  nachines.  FRA  expressly 
invited  comm  ;nt  on  this  suggestion  in 
the  NPRM. 

The  BMWE  responded  to  the  request 
for  comment  \  y  stating  that  employers 
should  not  be  given  the  option  of  using 
an  operating  rule  to  identify  those 
roadway  mairitenance  machines 
prohibited  fro  m  transporting  roadway 
workers  becai  se  it  would  create  too 
great  a  potenti  al  for  error  in  its 
application.  According  to  the  BMW^. 
the  wide  variety  of  types  and 
configurations  of  roadway  maintenance 
machines  woi  Id  cause  confusion  about 


the  proper  application  of  a  broad 
operating  rule,  especially  for  roadway 
workers  encountering  a  particular 
machine  with  which  they  are 
unfamiliar.  In  addition,  the  BMWE 
stated  that  roadway  workers  do  not  have 
instant  or  easy  access  to  operating  rules, 
in  case  a  question  arises  about  the 
applicability  of  such  a  rule  to  a 
particular  machine. 

The  AAR  stated  that  stenciling  and 
documentation  could  be  overlooked 
easily  by  busy  roadway  workers. 
According  to  the  AAR,  a  more  effective 
way  to  address  the  issue  would  be  for 
the  employers  to  emphasize  training  of 
employees  as  to  operating  rule 
restrictions  on  roadway  maintenance 
machines.  Transtar  agreed  with  the 
AAR,  as  did  Loram,  which  cautioned 
that  an  operating  rule  should  also 
specify  the  speeds  and  distances 
workers  are  permitted  to  be  transported. 

In  extensive  discussion  about  tne 
language  of  the  proposed  rule  and  the 
comments  received  in  response  to  the 
proposal,  the  Task  Group  noted  that  the 
rule  as  proposed  would  have  required 
that  all  existing  roadway  maintenance 
inachines  be  stenciled  or  documented, 
even  if  the  stenciling  and 
documentation  merely  stated,  "No 
riders."  The  Task  Group  concluded  that 
a  simpler  way  to  reach  the  same  result 
would  be  for  the  regulation  to  prohibit 
roadway  workers,  other  than  the 
machine  operator(s),  from  riding  on 
roadway  maintenance  machines  (new 
and  existing)  unless  the  machines  were 
stenciled  or  documented  with 
information  about  the  safe  and  secure 
riding  positions. 

ERA  has  elected  to  adopt  the  Task 
Group's  suggestion  by  adding  this  new 
section  to  indicate  this  prohibition. 
Under  the  new  language,  employers 
need  only  identify  those  machines 
intended  to  carry  roadway  workers,  in 
addition  to  the  machine  operator(s),  by 
stenciling,  marking,  or  other  written 
notice  on  the  machines.  Roadway 
workers,  for  their  part,  will  know  that 
they  are  prohibited  from  riding  on  a 
machine  unless  it  has  the  required 
stenciling,  marking,  or  other  written 
notice.  Any  employer  who  allows  its 
roadway  workers  to  ride  on  a  roadway 
maintenance  machine  that  has  neither 
stenciling,  marking,  nor  other  written 
notice  identifying  safe  and  secure  riding 
positions  will  be  deemed  in  violation  of 
the  regulation. 

Under  §  214.513(b)  as  proposed, 
employers  would  have  had  to  document 
or  stencil  each  and  every  existing 
roadway  maintenance  machine  to 
indicate  whether  riders  would  be 
permitted  on  each  machine  and,  if  so, 
where  the  safe  and  secure  positions 


were  located.  The  proposed  rule 
afforded  employers  one  year  from  the 
effective  date  of  the  final  rule  to 
accomplish  this  requirement.  Under  this 
final  rule,  however,  the  requirement  is 
less  burdensome,  with  stenciling, 
marking,  or  other  written  notice 
required  only  for  those  machines 
permitted  to  transport  riders.  ERA 
therefore  has  concluded  that  the 
additional  one-year  interval  for 
compliance  is  not  necessary.  This 
requirement  becomes  effective  on  the 
effective  date  of  this  final  rule,  and  any 
machine  that  is  not  stenciled,  marked, 
or  otherwise  has  written  notice 
indicating  it  can  accept  riders  will  not 
be  permitted  to  carry  riders  until  that 
indication  is  in  place. 

FRA  notes  that  in  preparing  the  final 
rule  it  has  clarified  how  the  safe  and 
secure  position  on  each  machine  will  be 
identified.  The  rule  text  provides  that 
each  such  position  shall  be  identified  by 
"stenciling,  marking,  or  other  written 
notice  on  the  machine,"  instead  or 
stating  by  "stenciling  or  documentation 
on  the  machine"  as  proposed  in  the 
NPRM.  FRA  believes  that  the  proposed 
language  could  possibly  have  been  too 
restrictive  in  limiting  the  manner  in 
which  a  safe  and  secure  position  is 
identified.  FRA  makes  clear  that  a  safe 
and  secure  position  may  certainly  be 
identified  by  documentation  on  the 
machine,  but  such  a  position  may  also 
be  identified  by  other  written  notice  on 
the  machine. 

Section  214.519    Floors,  Decks,  Stairs, 
and  Ladders  for  On-Track  Roadway 
Maintenance  Machines 

All  new  and  existing  on-track 
roadway  maintenance  machines  shall 
have  floors,  decks,  stairs,  and  ladders 
that  are  of  appropriate  design.  The 
purpose  of  this  requirement  is  to 
provide  secure  footing  for  the  machine 
operator  and  any  roadway  workers 
transported  on  the  machine.  Current 
industry  standards  specifying  material 
such  as  diamond  plate,  rubber  tile,  or 
other  slip-resistant  material  design  will 
be  considered  appropriate  for  the 
purposes  of  this  regulation. 
Accumulations  of  oil,  grease,  or  other 
contaminants  or  obstructions  that  could 
create  a  slipping,  falling,  or  fire  hazard 
must  be  promptly  removed  from  floors, 
decks,  stairs,  and  ladders. 

FRA  received  no  comment  on  this 
section  in  the  NPRM;  therefore,  the 
language  of  the  final  rule  remains  as 
proposed. 
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Section  214.521     Flagging  Equipment 
for  On-Track  Roadway  Maintenance 
Machines  and  Hi-Rail  Vehicles 

This  section  requires  that  flagging  kits 
be  available  when  on-track  roadway 
maintenance  machines  and  hi-rail 
vehicles  are  operated  over  trackage 
subject  to  a  railroad  operating  rule 
requiring  flagging.  Flagging  kits  must 
comply  with  the  requirements  specified 
in  the  operating  rules  of  the  railroads 
over  which  the  equipment  is  operated. 
This  requirement  applies  to  each  on- 
track  roadway  maintenance  machine 
and  hi-rail  vehicle  that  is  operated  alone 
or  as  the  leading  or  trailing  piece  of 
equipment  in  a  roadway  work  group 
operating  under  the  same  occupancy 
authority.  Flagging  kits  are  not  required 
for  roadway  maintenance  machines  and 
hi-rail  vehicles  that  are  operated  in  the 
middle  of  a  single  roadway  work  group. 
However,  the  vehicles  must  be  under 
the  same  occupancy  authority  to  be 
considered  part  of  a  single  group. 

In  commenting  on  the  proposed  rule, 
Transtar  inquired  whether  employers 
are  already  required  to  equip  roadway 
maintenance  machines  with  flagging 
kits  under  the  Roadway  Worker 
Protection  regulations  in  subpart  C  of 
this  part.  FRA  notes  that  flagging  kits 
required  under  this  final  rule  are  for 
operating  rule  purposes  only  and  do  not 
relate  to  any  requirements  under  the 
Roadway  Worker  Protection  regulations 
in  subpart  C.  FRA  received  no  other 
comments  on  this  section;  therefore,  the 
language  of  the  section  remains  as 
proposed. 

Section  214.523    Hi-Rail  Vehicles 

This  section  prescribes  certain 
inspection  and  record  keeping 
requirements  for  all  hi-rail  vehicles, 
new  as  well  as  existing.  It  also 
prescribes  specific  requirements 
applicable  only  to  new  hi-rail  vehicles. 

By  definition,  hi-rail  vehicles  have 
retractable  flanged  wheels  giving  them 
the  ability  to  operate  over  the  general 
highway  system  as  well  as  on  railroad 
track.  Operation  of  these  vehicles  over 
the  general  highway  system  requires 
them  to  be  manufactured  to  meet 
Federal  motor  vehicle  safety  standards. 

Paragraph  (a)  requires  that  all  hi-rail 
vehicles  have  the  safety-critical 
components  of  their  hi-rail  gear 
inspected  at  least  once  per  year.  At  a 
minimum,  pursuant  to  this  inspection 
requirement,  tram,  wheel  wear  and  gage 
measurements  must  be  checked  and 
adjusted,  if  necessary,  to  provide  for 
continued  safe  operation.  This 
requirement  is  not  necessarily  intended 
to  coincide  with  a  calendar  year, 
Januar>'  to  December.  Further,  FRA  has 


added  language  to  this  final  rule  that 
allows  up  to  14  months  between  annual 
inspections.  What  this  means  is  that  the 
first  annual  inspection  of  all  existing  hi- 
rail  vehicles  is  due  under  this  rule 
within  one  year  from  the  effective  date 
of  this  final  rule.  Thereafter,  the 
inspection  of  such  existing  hi-rail 
vehicles  comes  due  each  year  on  the 
aimiversary  date  of  its  first  inspection 
required  under  this  rule.  However, 
employers  are  allowed  up  to  a  two- 
month  window  in  which  to  perform  the 
inspection  once  it  becomes  due.  As  new 
hi-rail  vehicles  enter  service,  the 
inspection  required  by  this  paragraph  is 
due  within  one  year  of  the  date  the 
vehicles  enter  service.  Thereafter,  the 
inspection  of  such  new  hi-rail  vehicles 
comes  due  each  year  on  the  anniversary 
date  of  the  first  inspection  required 
under  this  rule.  Again,  employers  are 
allowed  up  to  a  two-month  window  in 
which  to  perform  the  inspection  once  it 
becomes  due.  Any  hi-rail  vehicle  that 
has  not  received  an  annual  inspection 
within  the  previous  14  months  will  be 
deemed  in  violation  of  this  paragraph. 

Wisconsin  Central  provided  the  only 
comment  on  this  paragraph.  The 
operator  of  Class  II  and  Class  III  carriers 
in  the  Midwest  stated  that  the 
requirement  for  an  annual  inspection  of 
hi-rail  vehicles  is  unnecessary  because 
most  such  vehicles  are  assigned  to  one 
employee  who  knows  the  vehicle  and 
immediately  notices  when  a  defect 
develops.  The  Task  Group  disagreed 
that  this  requirement  is  burdensome  to 
railroads  and  it  further  noted  that  the 
Task  Group  discussed  the  provision  at 
length  when  the  proposed  rule  was 
being  developed.  The  Group 
recommended  that  the  language  in  the 
final  rule  remain  as  proposed.  FRA 
believes  that  the  inspection  requirement 
is  necessary  as -a  minimum  requirement 
to  provide  for  the  safety  of  hi-rail 
vehicles,  and  has  not  adopted  the 
Wisconsin  Central's  comment. 

Paragraph  (b)  specifies  a  record 
keeping  requirement  to  document  safety 
inspections.  Records  may  be  retained  on 
paper  forms  devised  by  the  employer,  or 
they  may  be  stored  elecfronically  in  a 
computer  database.  The  employer  must 
maintain  the  record  of  the  last 
inspection  of  each  vehicle  until  the  next 
inspection  is  performed.  The  employer 
may  choose  to  keep  the  record  on  the  hi- 
rail  vehicle  itself  or  at  a  designated 
location.  In  either  case,  the  records  must 
be  made  available  for  inspection  and 
copying  during  normal  business  hours 
by  representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter. 

Tne  requirements  specific  only  to  new 
hi-rail  vehicles  are  contained  in 


paragraph  (c).  Each  new  hi-rail  vehicle 
shall  be  equipped  with  an  automatic 
change-of-direction  alarm  or  backup 
alarm  which  produces  an  audible  signal 
that  is  at  least  three  seconds  long  and 
uniquely  distinguishable  from  any 
surrounding  noise.  Paragraph  (c)  does 
not  specify  what  particular  decibel  level 
is  required  for  the  change-of-direction  or 
backup  alarms  on  new  hi-rail  vehicles. 
In  the  preamble  of  the  NPRM,  FRA 
proposed  that  these  devices  be  "loud 
enough  to  be  heard  by  roadway  workers 
and  other  machine  operators  within  the 
immediate  area."  Noting  in  the  NPRM 
that  such  a  standard  could  invite  too 
many  variables,  making  it  difficult  for 
FRA  to  enforce,  FRA  requested 
comment  as  to  whether  or  not  a  decibel 
standard  should  be  required  for  these 
devices,  and,  if  so,  what  that  decibel 
level  should  be.  Consistent  with 
§§214.511  and  214.513,  the  Task  Croup 
recommended  not  setting  a  decibel 
standard  to  address  how  loud  the 
audible  warning  devices  on  new  hi-rail 
vehicles  must  be,  and  comments 
received  on  this  paragraph  were  the 
same  as  those  for  the  other  sections 
cited.  As  in  those  other  sections,  the 
language  of  this  paragraph  in  the  final 
rule  is  the  same  as  that  proposed  in  the 
NPRM. 

Paragraph  {c){2)  requires  each  new  hi- 
rail  vehicle  to  be  equipped  with  an 
operative  warning  light  or  beacon 
mounted  to  the  roof  of  the  vehicle.  The 
light  or  beacon  must  be  designed  to 
flash  intermittently  while  rotating  360 
degrees  or  otherwise  emitting  light  in  a 
360-degree  field. 

In  the  NPRM,  FRA  requested 
comment  about  whether  or  not  the  final 
rule  should  specify  a  color  for  the 
warning  light  and,  if  so,  what  color 
would  be  appropriate.  In  response,  the 
BMW^  noted  that  orange  would  be  an 
appropriate  color  for  warning  lights  on 
hi-rail  vehicles  because  it  is  the  color 
associated  with  "caution."  The  BMWE 
suggested  that  if  no  color  is  specified, 
the  final  rule  should  require  that 
equipment  warning  lights  be  uniform 
for  each  railroad.  The  AAR  responded 
that  the  rule  need  not  specify  a  color  for 
hi-rail  vehicle  warning  lights.  According 
to  the  AAR.  some  lights  carmot  display 
colors  as  well  as  others,  and  sometimes 
railroads  find  the  use  of  two  colors  to  be 
more  effective.  The  AAR  believed  that 
the  rule  should  allow  the  marketplace  to 
experiment  and  determine  which 
color(s)  would  work  best.  In  addition, 
Loram  suggested  the  following  specific 
colors  to  correspond  to  the  following 
specific  functions:  blue  would  signify 
"parked";  yellow  would  signify 
"operating";  white  would  designate 
"front";  and  red  would  designate  "rear." 
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FRA  has  el«cted  not  to  change  the 
language  of  th  is  paragraph  from  that  in 
the  proposed  iile.  The  agency  could 
detect  no  clea  ■  consensus  among  the 
commenters  a  jout  which  color(s)  would 
work  best.  Dif  "erent  railroads  utilize 
different  colois.  FRA  can  point  to  no 
clear  safety  banefit  from  a  new 
requirement  that  would  force  railroads 
to  chcmge  a  large  number  of  light  bulbs. 

Paragraph  ((1)(1)  requires  the  operator 
of  each  hi-rail  vehicle  to  inspect  the 
vehicle  for  coi  npliance  with  this  subpart 
prior  to  using  the  vehicle  at  the  start  of 
the  operator's  work  shift.  The  intent  of 
the  inspection  of  hi-rail  equipment  prior 
to  use  is  to  id(  ntify  a  condition  that 
inhibits  the  sa  fe  operation  of  the 
vehicle.  For  h:  -rail  vehicles  that  are  in 
constant  use,  iiuch  as  during  a 
construction  f  roject,  it  is  expected  that 
each  designated  employee  at  the 
beginning  of  his  or  her  shift  will  inspect 
the  hi-rail  gea  ■.  If  multiple  employees 
use  the  same  equipment  during  the 
same  work  shj  ft,  it  is  expected  that  only 
the  first  empl()yee  will  inspect  the 
equipment  fop  that  shift. 

In  preparing  the  final  rule,  FRA 
recognized  thit  this  paragraph  did  not 
expressly  covir  the  inspection  of 
existing  hi-rail  vehicles.  Yet,  it  is  not 
evident  to  FRA  why  only  new  hi-rail 
vehicles  should  be  made  subject  to  an 
inspection  requirement  for  compliance 
with  this  subpart.  Consequently,  FRA 
has  modified  the  rule  to  make  clear  that 
existing  hi-rail  vehicles  must  be 
inspected  for  compliance  with  this 
subpart,  such  as  checking  for  flagging 
kits  when  reqiired  by  §214.521.  FRA 
would  also  expect  that  a  hi-rail  vehicle 
operator  conduct  at  least  a  visual 
inspection  following  a  derailment  or 
accident  involving  the  hi-rail  vehicle  to 
ensiu^  that  the  vehicle  remains  safe  to 
operate.  I 

In  commennng  on  the  NPRM, 
Transtar  noted  that  the  paragraph 
included  no  requirement  for  recording 
the  performance  of  these  inspections. 
Although  Trajistar's  observation  is 
accurate,  the  emission  was  deliberate. 
FRA  believes  \  hat  the  chief  piupose  of 
a  requirement  for  keeping  records  of 
these  checks  cf  hi-rail  vehicles  would  be 
to  strengthen  1  he  enforceability  of  this 
paragraph.  In  iiis  regard,  paragraph 
{d)(2)  requires  that  each  non-complying 
condition  not  immediately  repaired 
following  an  L  ispection  be  tagged  and 
reported  to  thi  i  employer's  designated 
official.  (Paragraph  {d)(2)  was  formerly 
proposed  as  p  uagraph  (e)  in  the  NPRM.) 
If  FRA  finds  a  hi-rail  vehicle  operating 
with  a  non-complying  condition  that 
has  not  been  p  roperly  tagged  or 
reported,  FRAJ  will  presiune  that  the  hi- 
rail  has  not  received  a  proper  inspection 


prior  to  operation  that  shift,  unless  the 
operator  or  employer  can  show  that  the 
defect  developed  after  the  inspection 
was  performed.  FRA  believes  that  this 
presumption  will  provide  the  agency 
with  adequate  ability  to  enforce  the 
provisions  of  the  paragraph  without 
further  burdening  the  employer  with 
daily  record  keeping  requirements. 

This  same  rationale  underlies  the 
requirements  of  §  214.527.  Section 
214.527  requires  a  pre-work  inspection 
of  roadway  maintenance  machines  and 
the  tagging  and  reporting  of  any 
discovered  defects,  but  no  record 
keeping  of  the  inspections  themselves. 
Of  coiu"se,  nothing  in  this  paragraph  or 
in  §  214.527  prohibits  an  employer  from 
maintaining  records  of  these  inspections 
for  its  own  purposes. 

Paragraph  (dj(3)  states  that  defective 
automatic  change-of-direction  or  backup 
alarms  and  360-degree  intermittent 
warning  lights  or  beacons  must  be 
repaired  or  replaced  as  soon  as 
practicable  within  seven  calendar  days. 
This  paragraph  is  consistent  with 
§  214.531,  and  was  formerly  proposed  as 
paragraph  (f)  in  the  NPRM. 

Section  214.525     Towing  With  On- 
Track  Roadway  Maintenance  Machines 
or  Hi-Rail  Vehicles 

This  section  prescribes  the  manner  in 
which  on-track  roadway  maintenance 
machines  or  hi-rail  vehicles  may  be 
used  to  tow  pushcars  or  other  on-track 
maintenance-of-way  equipment. 
Paragraph  (a)  specifies  that  whenever  an 
on-track  roadway  maintenance  machine 
or  hi-rail  vehicle  is  used  to  tow  such 
equipment,  it  must  be  equipped  with  a 
towing  bar  or  other  coupling  device 
designed  for  that  purpose  that  provides 
a  safe  and  secure  attachment. 

The  towing  of  pushcars  or  other  on- 
track  maintenance-of-way  equipment  is 
prohibited  under  paragraph  Cb)  when  it 
would  exceed  the  braking  capabilities  of 
the  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  doing  the 
towing.  When  determining  whether  or 
not  the  braking  capability  of  a  machine 
or  vehicle  would  be  exceeded,  the 
employer  must  consider  the  track 
gradient  or  slope  in  the  area,  as  well  as 
the  number  and  weight  of  pushcars  or 
other  equipment  to  be  towed.  Paragraph 
(h)  does  not  cover  locomotives  hauling 
conventional  rail  cars  used  in  track 
maintenance  work,  such  as  ballast  cars. 
Such  locomotives  must  comply  with  the 
requirements  in  49  CFR  part  229 
(Railroad  Locomotive  Safety  Standards). 

Transtar  commented  that  the 
requirement  for  towing  equipment 
under  this  section  would  force  railroads 
to  keep  multiple  towing  apparatuses  for 
towing  different  types  of  equipment. 


Transtar  suggested  that  the  final  rule 
provide  some  relief  from  the 
requirements  of  this  section  for  towing 
performed  on  an  emergency  basis,  such 
as  by  including  an  exception  that  under 
emergency  circumstances  equipment 
may  be  towed  by  any  safe  method.  In 
considering  this  comment,  the  Task 
Group  believed  that  the  language  of  this 
section  is  general  enough  to  adequately 
cover  all  types  of  towing  situations, 
including  emergency  situations.  FRA 
agrees,  and  the  text  of  the  final  rule 
remains  as  proposed. 

Section  214.527    On-Track  Roadway 
Maintenance  Machines;  Inspection  for 
Compliance  and  Schedule  for  Repairs 

This  section  prescribes  the  manner  in 
which  on-track  roadway  maintenance 
machines  cue  to  be  inspected  and 
repaired.  The  title  of  this  section  has 
been  modified  to  make  clear  that  it 
applies  only  to  on-track  roadway 
maintenance  machines. 

Paragraph  (a)  requires  the  operator  of 
an  on-track  roadway  maintenance 
machine  to  perform  an  inspection  of 
that  machine  for  compliance  with  the 
requirements  of  this  subpart.  The 
operator  must  perform  the  inspection 
prior  to  using  the  machine  at  the  start 
of  the  operator's  work  shift.  As  is  the 
case  for  the  inspection  of  hi-rail  vehicles 
pursuant  to  §  214.523,  if  multiple 
employees  use  the  same  equipment 
during  the  same  work  shift,  it  is 
expected  that  only  the  first  employee 
will  inspect  the  equipment  for  that  shift. 

Under  paragraph  (b),  any  non- 
complying  condition  that  cannot  be 
immediately  repaired  must  be  tagged 
and  dated  according  to  established 
employer  procedures  and  reported  to 
the  designated  official.  As  in  §  214.523, 
this  section  does  not  require  an 
employer  to  maintain  records  of  each 
daily  inspection.  However,  should  FRA 
find  an  on-track  roadway  maintenance 
machine  operating  with  a  defect  that  has 
not  been  properly  tagged  or  reported  to 
the  employer's  designated  official,  FRA 
will  presume  that  the  daily  inspection 
was  not  properly  performed — a 
presumption  the  employer  or  operator 
may  rebut  by  showing  that  the  defect 
occiured  after  the  inspection  was 
performed. 

Paragraph  (c)  allows  for  the  continued 
operation  of  an  on-track  roadway 
maintenance  machine  with  a  reported 
non-complying  condition  subject  to 
certain  requirements: 

(1)  A  machine  with  non-complying 
headlights  or  work  lights  may  be 
operated  only  between  the  period  from 
one-half  hour  before  sunrise  to  one-half 
hour  after  sunset  for  no  more  than  seven 
calendar  days.  In  other  words,  it  may 
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not  be  operated  during  the  darkness 
between  sunset  and  sunrise.  The  thirty- 
minute  periods  both  before  sunrise 
(dawn)  and  after  simset  (dusk)  are 
thought  to  provide  enough  light  for  safe 
operation  on  a  temporary  basis. 

(2)  A  portable  horn  may  be 
substituted  for  a  non-complying  or 
missing  horn  or  other  audible  warning 
device  for  no  more  than  seven  calendar 
days. 

(3)  A  temporary,  portable  fire 
extinguisher  that  is  readily  available  for 
use  may  replace  a  missing,  defective,  or 
discharged  permanent  fire  extinguisher 
on  a  new  on-track  roadway  maintenance 
machine  for  no  more  than  seven 
calendar  days,  after  which  time  the 
permanent  fire  extinguisher  must  be 
replaced  or  repaired. 

(4)  Non-complying  change-of- 
direction  alarms  or  backup  alarms,  and 
360-degree  intermittent  warning  lights 
or  beacons,  shall  be  repaired  or  replaced 
as  soon  as  practicable  within  seven 
calendar  days. 

(5)  A  structurally  defective  or  missing 
operator's  seat  shall  be  replaced  or 
repaired  within  24  hours,  or  by  the  start 
of  the  machine's  next  tour  of  duty, 
whichever  is  later.  This  paragraph 
provides  flexibility  for  the  employer  in 
cases  such  as  where  the  operator's  seat 
is  found  to  be  defective  on  a  Thiusday 
afternoon  and  the  next  tour  of  duty  for 
that  machine  is  not  scheduled  until  the 
following  Monday.  If  the  operator's  seat 
becomes  defective  during  the  machine 
operator's  tour  of  duty,  the  machine 
may  be  operated  for  the  remainder  of 
the  operator's  duty  tour  only  if  it  is 
determined  that  the  operation  may 
continue  in  a  safe  manner. 

In  commenting  on  the  proposed  rule's 
requirement  for  repairs  to  be  made 
within  seven  calendar  days,  Transtar 
suggested  that  the  provision  should  be 
changed  to  require  repairs  to  be  made 
within  seven  working  days  to  allow 
employers  adequate  time  to  contact 
suppliers  and  perform  the  work  around 
weekends  and  holidays.  The  Task 
Group  considered  this  comment  and 
recommended  that  the  language  of  this 
section  remain  the  same  as  that  in  the 
proposed  rule.  The  provisions  in  this 
section  were  discussed  at  length  by  the 
Task  Group  when  the  proposed  rule  was 
being  developed,  and  the  resulting 
proposal  was  endorsed  by  the  RSAC. 
FRA  does  not  believe  that  this 
requirement  is  burdensome  for  the 
railroad  industry,  and  has  not  modified 
the  final  rule  in  response  to  Transtar's 
comment. 


Section  214.529    In-Service  Failure  of 
Primary  Braking  System 

Paragraph  (a)  states  that  in  the  event 
of  a  total  in-service  failure  of  an  on-track 
roadway  maintenance  machine's 
primary  braking  system,  the  machine 
may  be  operated  for  the  remainder  of  its 
tour  of  duty  through  the  use  of  a 
secondary  braking  system,  if  the 
machine  is  so  equipped,  or  by  coupling 
to  another  on-track  roadway 
maintenance  machine.  In  either  case, 
the  employer  must  determine  that 
continued  operation  of  the  machine  is 
safe. 

In  the  NPRM,  FRA  stated  that  it  was 
considering  adding  to  this  section 
criteria  to  be  used  by  the  employer  in 
determining  the  safety  of  continuing  to 
use  an  on-tfack  roadway  maintenance 
machine  after  its  primary  braking 
system  has  experienced  a  total  in- 
service  failure.  FRA  sought  comment 
about  the  need  for  such  criteria  and 
what  the  criteria  should  include.  The 
AAR  was  the  only  commenter  to 
respond  to  this  request.  The  laifroad 
organization  stated  that  the  judgment  as 
to  the  safety  of  the  machine's  continued 
operation  is  best  left  to  the  employer  in 
the  situation  and  that  more  specific 
criteria  is  not  required.  FRA  therefore 
has  decided  that  the  language  in  this 
paragraph  of  the  final  rule  should 
remain  as  proposed  in  the  NPRM. 

Paragraph  (b)  states  that  in  the  event 
of  a  total  in-service  failure  of  an  on-track 
roadway  maintenance  machine's 
primary  braking  system,  when  no 
secondary  braking  system  is  available 
and  no  other  machine  is  available  for 
coupling,  the  machine  may,  if  it  is 
determined  to  be  safe  to  do  so,  travel  to 
a  clearance  or  repair  point  where  it  shall 
be  placed  out  of  service  until  repaired. 
The  BMWE  observed  in  its  comments 
on  the  proposed  rule  that  this  provision 
would  permit  a  roadway  maintenance 
machine  to  be  operated  to  a  clearance  or 
repair  point  with  no  braking  system 
whatsoever.  FRA  notes,  however,  that 
the  machine  may  be  moved  only  if  it  is 
determined  that  such  movement  can  be 
done  safely.  For  instance,  the  wings  and 
broom  on  a  ballast  regulator  or  the  radl 
clamps  on  a  tamping  machine  could  be 
used  to  slow  or  stop  the  machine,  if  the 
operator  determines  that  it  is  safe  to  do 
so  in  his  or  her  particular  situation.  A 
roadway  machine  operator  operating  a 
machine  with  failed  brakes  may,  in 
accordance  with  §  214.503,  challenge  in 
good  faith  the  safety  of  any  instruction 
to  move  the  machine  to  a  clearance  or 
repair  point.  The  good-faith  challenge 
provision  should  provide  the  machine 
ojjerator  protection  from  an  improper 
order  by  the  employer  to  operate  a 


machine  that  has  no  braking  capability 
when  it  is  unsafe  to  do  so. 

Section  214.531     Schedule  of  Repairs; 
General 

This  section  specifies  a  general 
schedule  of  repairs  for  all  on-irack 
roadway  maintenance  machines  and  hi- 
rail  vehicles.  If  an  on-track  roadway 
maintenance  machine  or  hi-rail  vehicle 
does  not  meet  all  of  the  requirements  of 
this  subpart,  it  shall  be  repaired  as  soon 
as  practicable  within  seven  calendar 
days. 

More  restrictive  requirements  for 
repairs  to  on-track  roadway 
maintenance  machines  apply  to  missing 
or  defective  operator  seats  as  prescribed 
in  §  214.527(c)(5),  and  a  total  in-service 
failure  of  a  primary  braking  system  as 
prescribed  in  §  214.529.  In  the  event  a 
part  necessary  for  the  repair  of  a  non- 
complying  on-track  roadway 
maintenance  machine  or  a  hi-rail 
vehicle  is  not  in  the  employer's 
inventory  and  must  be  ordered,  the 
repair  schedule  is  governed  by  the 
requirements  specified  in  §214.533, 
which  addresses  the  availability  of 
repair  parts. 

FRA  has  modified  the  rule  text  in  this 
section  to  make  clear  that  it  applies  to 
both  existing  and  new  hi-rail  vehicles. 
This  is  consistent  with  the  preamble 
discussion  of  this  section  in  the  NPRM, 
which  made  no  distinction  between     * 
existing  and  new  hi-rail  vehicles. 
Further,  this  subpart  imposes 
requirements  on  existing  hi-rail 
vehicles.  For  example,  §  214.521 
requires  hi-rail  vehicles  to  have  flagging 
kits  as  specified  in  that  section,  and 
makes  no  distinction  between  whether 
the  machine  is  new  or  existing. 

In  commenting  on  the  NPRM, 
Transtar  observed  that  this  section 
requires  hi-rail  vehicles  to  be  removed 
from  service  if  non-complying 
conditions  are  not  repaired  within  seven 
days.  Noting  that  hi-rail  vehicles  are 
frequently  used  off  the  track,  Transtar 
suggested  that  the  language  of  the  rule 
specifj'  that  the  hi-rail  should  be 
removed  from  track  service  only,  since 
the  defect  may  not  prevent  the  vehicle 
from  being  safely  used  off  the  track. 
FRA  notes  that  the  requirements  of  this 
rule  apply  to  roadway  maintenance 
machines  as  they  are  used  for  on-track 
maintenance;  they  do  not  apply  to 
service  performed  by  the  machines  in 
another  capacity  off  the  track.  To  clarify 
this  point,  FRA  has  followed  Transtar's 
suggestion  and  revised  this  section  to 
read  that  on-track  roadway  maintenance 
machines  and  hi-rail  vehicles  must  be 
kept  out  of  on-track  service  if  not 
repaired  within  seven  calendar  days. 
Consistent  with  this  change,  FRA  has 
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Section  214.5  i3    Schedule  of  Repairs 
Subject  to  Avt  lilability  of  Parts 

Under  parai  ;raph  (a)  of  this  section, 
when  a  part  n  ;eded  to  repair  a  non- 
complying  coi  idition  on  an  on-track 
roadway  mair  tenance  machine  or  hi-rail 
vehicle  is  not  in  the  employer's 
inventory,  the  employer  must  order  the 
necessary  par  by  the  end  of  the  next 
business  day  I  ollowing  the  report  of  the 
non-complying  condition. 

In  comment  ing  on  the  proposed  rule, 
Transtar  stated  that,  as  long  as  a  piece 
of  equipment  s  removed  from  service  so 
that  it  poses  no  risk  to  an  operator,  there 
should  be  no  i  equirement  that  repair 
parts  be  order  sd  within  a  specified 
period  of  time .  In  declining  to  adopt  this 
comment,  FRvl  notes  that  the 
requirement  ti  i  order  repair  parts  is 
integral  to  the  structure  of  this  section, 
which  providi  ss  flexibility  to  the 
employer,  anc  cannot  be  viewed  in 
isolation.  By  t  iking  the  step  of  ordering 
a  necessary  re  )air  part  that  is  not  held 
in  the  employ  ;r's  inventory,  the 
employer  is  pi  xmitted  to  keep  the 
machine  or  ve  tiicle  in  on-track  service  if 
safe  to  do  so  until  the  part  arrives. 
Thereafter,  as  specified  in  paragraph  (b), 
below,  the  em  sloyer  must  repair  the 
machine  or  ve  licle  within  seven 
calendar  days  after  receiving  the 
necessary  pari  (s).  The  employer  may 
simply  choose  to  remove  the  machine  or 
vehicle  from  c  n-track  service  altogether. 
Yet,  FRA  does  not  intend  to  withdraw 
the  flexibility  provided  to  the  employer 
to  keep  the  m<  chine  or  vehicle  in  on- 
track  service  h  y  ordering  the  necessary 
part(s).  Of  cou  rse,  if  the  employer 
wishes  to  rem  )ve  the  machine  or 
vehicle  from  s  arvice  altogether,  it  is  free 
to  forgo  ordering  a  necessary  repair  part, 
and  the  machine  or  vehicle  must  be  kept 
out  of  service  until  brought  into 
compliance  with  this  subpart,  pursuant 
to  paragraph  (c),  below. 

FRA  notes  tnat,  in  preparing  this  final 
rule,  it  has  mcdified  the  text  of  this 
section  by  using  the  term  repair  "part" 
in  the  singula! ,  rather  than  as  repair 
"parts"  as  proposed  in  the  NPRM.  The 
use  of  the  world  "parts"  suggests  that 
more  than  onq  part  is  necessary  to  repair 
each  non-comblying  condition,  which 
may  not  neces  sarily  be  the  case.  As 
modified,  the  -ule  text  better  effectuates 
FRA's  intent,  further,  as  in  §  214.531, 
FFj\  has  modified  the  rule  text  in  this 
section  to  mal  e  clear  that  the  section 


applies  to  both  existing  and  new  hi-rail 
vehicles. 

Paragraph  (b)  requires  the  employer  to 
repair  the  non-complying  on-track 
roadway  maintenance  machine  or  hi-rail 
vehicle  within  seven  calendar  days  after 
receiving  the  necessary  part(s). 
However,  if  the  non-complying 
condition  still  exists  30  days  after  the 
initial  report  of  the  condition,  regardless 
of  the  reason,  the  employer  must 
remove  the  on-track  roadway 
maintenance  machine  or  hi-rail  vehicle 
from  service  until  the  condition  is 
brought  into  compliance.  FRA  realizes 
that  there  may  be  times  when  a  part 
needed  to  repair  the  condition  is 
difficult  or  impossible  for  the  employer 
to  obtain.  In  such  case  the  employer 
may  continue  to  use  the  on-track 
roadway  maintenance  machine  or  hi-rail 
vehicle  with  a  non-complying  condition 
until  the  necessary  part  or  parts  are 
received,  subject  to  the  requirements  of 
§  214.503.  Yet,  the  defective  machine  or 
hi-rail  vehicle  must  be  removed  from 
on-track  service  30  days  after  the  defect 
is  reported,  if  it  is  still  not  repaired. 
This  provision  prevents  the  use  of  a 
defective  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  for  a 
protracted  and  undetermined  length  of 
time. 

In  commenting  on  the  NPRM, 
Wisconsin  Central  suggested  that  this 
provision  of  the  regulation  is  overly 
complicated  and  would  impose  an 
administrative  burden  on  employers  to 
track  the  arrival  of  replacement  parts 
and  repair  dates.  Wisconsin  Central 
recommended  that  the  provision  simply 
state  that  repairs  must  be  made  within 
30  days  of  discovery,  or  the  on-track 
roadway  maintenance  machine  or  hi-rail 
vehicle  must  be  removed  from  track 
service.  As  an  alternative,  Wisconsin 
Central  suggested  that  the  employer  be 
given  seven  days  to  repair  an  on-track 
roadway  maintenance  machine  or  hi-rail 
vehicle  once  the  part  is  received  where 
the  machine  is  located,  noting  that 
machines  may  break  down  when  they 
are  far  away  from  their  home  locations. 

The  Task  Group  disagreed  with  both 
of  Wisconsin  Central's  suggestions.  The 
Group  found  that  the  second 
(alternative)  suggestion  is  unnecessary 
because  machine  parts  can  be  delivered 
overnight  to  most  locations.  Seven  days 
is  ample  time  within  which  to  repair  a 
machine  once  the  necessary  part  or 
parts  are  with  the  employer.  The  Task 
Group  further  noted  that  the  proposed 
provisions  of  this  paragraph  were 
discussed  at  length  when  the  Task 
Group  was  developing  the  proposed 
rule,  and  the  proposed  rule  was 
endorsed  by  the  RSAC.  FRA  agrees  with 
the  Task  Group's  reasoning  and  has 


elected  not  to  change  the  rule  in 
response  to  Wisconsin  Central's 
comments. 

Paragraph  (c)  states  that  if  the 
employer  fails  to  order  a  necessary 
repair  part  as  required  in  paragraph  (a) 
of  this  section,  or  fails  to  install  such  a 
repair  part  within  seven  days  after 
receiving  it  as  required  in  paragraph  (b) 
of  this  section,  it  must  remove  the  on- 
track  roadway  maintenance  machine  or 
hi-rail  vehicle  from  on-track  service 
until  the  equipment  is  brought  into 
compliance.  Of  course,  the  equipment 
may  continue  in  other  service  off  the 
track,  as  in  the  case  of  hi-rail  vehicles 
that  may  be  defective  for  work  on  the 
track  but  may  stUl  operate  on  streets  and 
highways. 

To  ensure  that  the  provisions  of  this 
section  are  followed,  FRA  must  be  able 
to  review  records  concerning  the 
ordering  and  installation  of  parts 
necessary  to  repair  roadway 
maintenance  machines  and  hi-rail 
vehicles.  Paragraph  (d)  requires  the 
employer  to  maintain  records  for  one 
year  relating  to  the  ordering  and 
installation  of  repair  parts  for  on-track  . 
roadway  maintenance  machines  and  hi- 
rail  vehicles.  The  records  must  be  made 
available  to  FRA  and  State  inspectors 
for  inspection  and  copying  during 
normal  business  hours,  yet  the  employer 
may  decide  how  and  where  the  records 
are  kept.  For  exemiple,  the  records  may 
be  kept  electronically  or  on  paper  and 
may  be  stored  on  the  machines  and 
vehicles  or  in  a  location  chosen  and 
designated  by  the  employer. 

In  commenting  on  the  NPRM,  Loram 
stated  that  the  record  keeping  made 
necessary  by  this  rule  will  detract  from 
machine  crews'  ability  to  complete 
assigned  objectives  and  will  be  costly  to 
employers.  FRA  is  aware  of  the  added 
costs  related  to  record  keeping. 
However,  the  record  keeping 
requirements  are  needed  in  order  for 
FRA  to  enforce  the  rule.  The  additional 
costs  created  by  the  record  keeping 
requirements  have  been  factored  into 
the  cost/benefit  analysis  performed  for 
this  final  rule.  Accordingly,  FRA  has 
declined  to  modify  the  record  keeping 
requirement  in  response  to  the 
comment. 

Appendix  A  to  Part  214 — Schedule  of 
Civil  Penalties 

Pursuant  to  49  U.S.C.  20111.  this  final 
rule  includes  amendments  to  the 
penalty  schedule  contained  in 
Appendix  A  to  part  214.  The 
amendments  consist  of  the  addition  of 
penalties  associated  with  violations  of 
the  regulations  under  new  subpart  D  to 
part  214. 


FRA's  traditional  practice  has  been  to 
issue  penalty  schedules  assigning  to 
each  particular  regulation  specific  dollar 
amounts  for  initial  penalty  assessments. 
For  each  regulation,  the  schedule 
typically  shows  two  amounts  within  the 
$500  to  $11 .000  range  in  separate 
columns,  the  first  for  ordinary 
violations,  the  second  for  willful 
violations  (whether  committed  by 
railroads  or  individuals). 

The  penalty  schedule  constitutes  a 
statement  of  agency  policy,  and  the 
schedule  amounts  are  meant  to  provide 
guidance  as  to  FRA's  policy  in 
predictable  situations,  not  to  bind  FRA 
from  using  the  full  range  of  penalty 
authority  where  extraordinary 
circumstances  warrant.  Accordingly, 
under  this  revised  schedule,  and 
regardless  of  the  fact  that  a  lesser 
amount  may  be  shown  in  both  columns 
of  the  schedule,  FRA  reserves  the  right 
to  assess  the  statutory  maximum  penalty 
of  up  to  $22,000  per  violation  where  a 
grossly  negligent  violation  has  created 
an  imminent  hazard  of  death  or  injiuy. 
[See  Footnote  1  in  appendix  A  to  part 
214.)  This  authority  to  assess  a  penalty 
for  a  single  violation  above  $11,000  and 
up  to  $22,000  is  used  only  in  very 
exceptional  cases  to  penalize  egregious 
behavior.  Where  FRA  avails  itself  of  this 
right  to  use  the  higher  penalties  in  place 
of  the  schedule  amoimt,  it  will  so 
indicate  in  a  penalty  demand  letter. 

Regulatory  Impact/Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  It  is  considered  to  be  non- 
significant under  both  Executive  Order 
12866  and  DOT  policies  and  procedures 
[see  44  FR  11034,  February,  26,  1979). 
FRA  has  prepared  and  placed  in  the 
docket  a  regulatory  analysis  addressing 
the  economic  impact  of  the  rule. 
Document  inspection  and  copying 
facilities  are  available  at  1120  Vermont 
Avenue,  NW.,  Seventh  Floor, 
Washington.  DC.  Photocopies  also  may 
be  obtained  by  submitting  a  written 
request  to  the  FRA  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration.  1120  Vermont  Avenue, 
NW..  Mail  Stop  10.  Washington.  DC 
20590. 

This  rule  will  cost  about  $1,500,000 
per  year.  About  45  percent  of  that  or 
$675,000  per  year  will  go  into  safety 
enhancements  which  serve  to  prevent 
accidents  and  acute  injiu-ies  of  the  type 
usually  reported  to  FRA.  That  portion 
will  generat'SH)enefits  of  about 
$1,900,000  per  year.  The  remainder  of 
the  rule  will  address  long-term  risks  like 


skin  cancer  and  chronic  diseases  related 
to  silica  exposure,  or  address  event 
mitigation,  through  requiring  first-aid 
kits  and  fire  extinguishers.  FRA  does 
not  have  a  good  way  to  quantify  that 
portion  of  the  benefit,  although  existing 
industry  practices,  and  tlie  willing 
participation  of  the  representatives  of 
the  railroads  are  substantial  evidence 
that  the  burden  is  likely  not  to  be  very 
great.  The  almost  infinite  variety  of 
equipment  involved,  combined  with 
limited  information  collection  resources 
and  reporting  detail,  make  it  impossible 
to  measure  more  accurately  the  problem 
without  a  substantial  expenditure  of 
resources.  But  in  consultation  with  our 
industry  partners,  we  have  agreed  that 
there  is  a  risk  reduction  opportunity. 
We  have,  together,  come  up  with  a 
reasonable  minimum  set  of  precautions 
and  measures,  at  a  reasonable  level  of 
costs,  that  we  believe  will  achieve  the 
desired  reduction  in  risk.  Our  industry 
partners  will  willingly  absorb  these  new 
costs  because  they  believe  it  is  justified 
to  do  so. 

A  significant  portion  of  the  costs  of 
environmental  controls  will  be  offset  by 
productivity  enhancements.  The  vast 
majority  of  new  roadway  maintenance 
machines  are  ordered  with  air 
conditioning  because  it  enhances 
productivity.  There  may  be  some  cases 
in  which  the  additional  productivity 
does  not  offset  the  cost  of  the 
environmental  controls,  but  the  there 
will  be  a  safety  benefit  in  terms  of 
reduced  long  term  exposure  to  silica 
dust. 

FRA  found  one  fatal  accident  in  the 
years  1996-2000  which  would  have 
been  prevented  by  the  rule.  In  that  case 
a  contract  employee  fell  off  a  crane, 
which  then  rolled  over  him.  The  rule 
would  have  required  a  safe  place  to  ride 
on  the  crane  and  likely  would  have 
prevented  the  fatality.  See  FRA  accident 
file  CFE^l-97.  June.  23.  1997,  Fort 
Worth.  Texas. 

Regulatory  Flexibility  Act  and  Executive 
Order  13272 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  and  Executive 
Order  13272  require  a  review  of 
proposed  and  final  rules  to  assess  their 
impact  on  small  entities.  FRA  has 
prepared  and  placed  in  the  docket  a 
Regulatory  Flexibility  Assessment  (RFA) 
which  assesses  ihe  small  entity  impact 
by  this  rule.  Document  inspection  and 
copying  facilities  are  available  at  the 
Department  of  Transportation  Central 
Docket  Management  Facility  located  in 
Room  PL-401  at  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Docket 
material  is  also  available  for  inspection 


on  the  Internet  at  http://dms.dot.gov. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  the  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  1120  Vermont  Ave.. 
NW.,  Washington,  DC  20590. 

"Small  entity"  is  defined  in  5  U.S.C. 
601  as  a  small  business  concern  that  is 
independently  owned  and  operated,  and 
is  not  dominant  in  its  field  of  operation. 
The  U.S.  Small  Business  Administration 
(SBA)  has  authority  to  regulate  issues 
related  to  small  businesses,  and 
stipulates  in  its  size  standards  that  a 
"small  entity"  in  the  railroad  industry  is 
a  railroad  business  "line-haul 
operation"  that  has  fewer  than  1,500 
employees  and  a  "switching  and 
terminal"  establishment  with  fewer  than 
500  employees.  SBA's  "size  standards" 
may  be  altered  by  Federal  agencies,  in 
consultation  with  SBA  and  in 
conjunction  with  public  comment. 

Pursuant  to  that  authority,  FRA  has 
published  a  policy  which  formally 
establishes  "small  entities"  as  being 
railroads  which  meet  the  line  haulage 
revenue  requirements  of  a  Class  III 
railroad.  Currently,  the  revenue 
requirements  are  $20  million  or  less  in 
annual  operating  revenue.  The  $20 
million  limit  is  based  on  the  Surface 
Transportation  Board's  threshold  of  a 
Class  III  railroad  carrier,  which  is 
adjusted  by  applying  the  railroad 
revenue  deflator  adjustment  (49  CFR 
part  1201).  The  same  dollar  limit  on 
revenues  is  established  to  determine 
whether  a  railroad  shipper  or  contractor 
is  a  small  entity.  FRA  uses  this 
alternative  definition  of  "small  entity" 
for  this  rulemaking. 

FRA  took  steps  during  the 
proceedings  for  this  rulemaking  to 
minimize  the  adverse  effects  of  the  rule 
on  small  entities.  FRA  invited  the 
American  Short  Line  and  Regional 
Railroad  Association  (ASLRRA)  to  be  a 
member  of  the  Task  Group.  ASLRRA 
declined,  securing  representation  by  the 
individual  also  representing  the  AAR.  It 
appears  the  rule  will  have  a  minimal 
effect  on  small  entities  as  the 
overwhelming  majority  of  roadway 
maintenance  machines  owned  by  small 
entities  were  manufactured  before  1991. 
and  would  be  exempt  from  most  of  the 
rule's  requirements.  FRA  was  careful  to 
^imit  retrofit  requirements,  which  might 
have  imposed  an  undue  burden  on 
small  entities.  There  appears  to  be  no 
substantial  impact  on  a  significant 
number  of  small  entities. 

FRA  sought  comments  on  the  effect  of 
the  proposed  rule  on  small  entities,  but 
received  only  one  comment  relative  to 
small  businesses.  Transtar  noted  that 
small  railroads  would  bear  an  onerous 
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impact  on  a  substantial  number  of  small 
entities.  Thus,  FRA  certifies  that  this 
final  rule  is  not  expected  to  have  a 
"significant"  economic  impact  on  a 
"substantial"  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  and 
Executive  Order  13272. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 


Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  at  seq.  The  sections  that 
contain  the  new  information  collection 
requirements  for  Subpart  D,  which  will 
be  added  to  those  of  the  Railroad 
Workplace  Safety  regulations  (49  CFR 
part  214),  and  the  estimated  time  to 
fulfill  each  requirement  are  as  follows: 
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universe 
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Average  time  per 
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All  estimates  i  nclude  the  time  for 
reviewing  inst  ructions;  searching 
existing  data  s  aurces;  gathering  or 
e  needed  data;  and 
information.  Pursuant  to 
44  U.S.C.  350(  (c)(2)(B),  FRA  solicited 
conunents  con  cerning:  whether  these     ^ 
information  cc  llection  requirements  are 
necessary  for  Ipe  proper  performance  of 
FRA,  including  whether 
the  informatioti  has  practical  utility;  the 
accuracy  of  FF  As  estimates  of  the 
burden  of  the  nformation  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  i  iformation  to  be 


maintaining  tl 
reviewing  the 


collected;  and 


whether  the  burden  of 


collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  FRA 
received  no  replies  in  response  to  this 
request  for  comments.  For  information 
or  a  copy  of  the  paperwork  package 
submitted  to  OMB,  contact  Robert 
Brogan,  FRA  Information  Clearance 
Officer,  at  (202)  493-6292. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  final  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 


Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  FRA  intends  to  obtain 
ciurent  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  tt>e  effective 
date  of  the  final  rule.  The  OMB  control 
number,  when  assigned,  will  be 
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announced  by  separate  notice  in  the 
Federal  Register. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  at  seq.),  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  This  final  rule  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  piu-poses. 

Federalism  Implications 

FRA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  issued  on  August  4,  1999,  which 
directs  Federal  agencies  to  exercise  great 
care  in  establishing  policies  that  have 
federalism  implications.  See  64  FR 
43255.  In  the  NPRM,  FRA 
acknowledged  that  the  rule  as  proposed 
could  have  federalism  implications.  The 
governance  of  safety  of  hi-rail  vehicles 
could  have  an  unintended  effect  on 
State  laws  addressing  the  safety  of  these 
vehicles  as  they  are  operated  over  roads 
and  highways,  even  though  the  rule  is 
meant  to  cover  the  safety  of  hi-rail 
vehicles  only  while  they  are  operated  on 
railroad  tracks.  Although  the 
requirements  for  hi-rail  vehicles  are  not 
intended  to  preempt  any  State  laws 
addressing  motor  vehicles,  FRA 
requested  comment  concerning  what 
State  laws,  if  any,  could  be  impacted  by 
this  rule.  FRA  received  no  comment  in 
response  to  the  request. 

The  RSAC,  whicn  recommended  the 
proposed  rule,  has  as  permanent 
members  two  organizations  representing 
State  and  local  interests:  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASJTTO)  and 
the  Association  of  State  Rail  Safety 
Managers  (ASRSM).  The  RSAC  regularly 
provides  recommendations  to  the  FRA 
Administrator  for  solutions  to  regulatory 
issues  that  reflect  significant  input  from 
its  State  members.  From  the  absence  of 
further  comment  from  these 
representatives,  or  of  any  other 
representatives  of  State  govermnent, 
FRA  concludes  that  this  final  rule  has 
no  federalism  implications. 

Unfunded  Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
Federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 


requirements  specifically  set  forth  in 
law."  (See  Section  201).  Section  202  of 
the  Act  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemeiking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year,  and  before 
promulgating  any  final  rule  for  which  a 
general  notice  of  proposed  rulemaking 
was  published,  the  agency  shall  prepare 
a  written  statement  *   *   *"  detailing  the 
effect  on  State,  local  and  tribal 
governments  and  the  private  sector.  The 
final  rule  issued  today  will  not  result  in 
the  expenditure,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year, 
and  thus  preparation  of  a  statement  is 
not  required. 

Energy  Impact 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Ehergy  Effects  for  any  "significant 
energy  action."  See  66  FR  28355;  May 
22,  2001.  Under  the  Executive  Order  a 
"significant  energy  action"  is  defined  as 
Any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  FRA  has 
evaluated  this  final  rule  in  accordance 
with  Executive  Order  13211.  FRA  has 
determined  that  this  final  rule  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Consequently,  FRA  has 
determined  that  this  regulatory  action  is 
not  a  "significant  energy  action"  within 
the  meaning  of  the  Executive  Order. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  public 
submissions  to  any  of  oiu-  dockets  by  the 
name  of  the  individual  making  the 
submission  (or  signing  the  submission, 
if  made  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  1 1 ,  2000  ( Voliune 
65,  Number  70;  Pages  19477-78)  or  by 
visiting  http://dms.dot.gov. 


List  of  Subjects  in  49  CFR  Part  214 

Bridges,  Occupational  safety  and 
health.  Penalties,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 

The  Final  Rule 

■  In  consideration  of  the  foregoing, 
chapter  II,  subtitle  B  of  title  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  214— {AMENDED] 

■  1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

■  2.  Section  214.7  is  amended  by  adding 
in  alphabetical  order  the  following 
definitions: 

§214.7    Definitions. 

***** 

Designated  official  means  any 
person(s)  designated  by  the  emplover  to 
receive  notification  of  non-complying 
conditions  on  on-track  roadway 
maintenance  machines  and  hi-rail 
vehicles. 
***** 

Hi-rail  vehicle  means  a  roadway 
maintenance  machine  that  is 
manufactured  to  meet  Federal  Motor 
Vehicle  Safety  Standards  and  is 
equipped  with  retractable  flanged 
wheels  so  that  the  vehicle  may  travel 
over  the  highway  or  on  railroad  tracks. 

Hi-rail  vehicle,  new  means  a  hi-rail 
vehicle  that  is  ordered  after  December 

26,  2003  or  completed  after  September 

27,  2004. 
***** 

On-track  roadway  maintenance 
machine  means  a  self-propelled,  rail- 
mounted,  non-highway,  maintenance 
machine  whose  light  weight  is  in  excess 
of  7,500  pounds,  and  whose  purpose  is 
not  for  the  inspection  of  railroad  track. 

On-track  roadway  maintenance 
machine,  existing  means  any  on-track 
roadway  maintenance  machine  that 
does  notjneet  the  definition  of  a  "new 
on-track  roadway  maintenance 
machine." 

On-track  roadway  maintenance 
machine,  new  means  an  on-track 
roadway  maintenance  machine  that  is 
ordered  after  December  26,  2003,  and 
completed  after  September  27,  2004. 
***** 

■  3.  Subpart  D  is  added  to  part  214 
reading  as  follows: 

Subpart  D — On-Track  Roadway 

Maintenance  Machines  and  Hi-Rail  Vehicles 

Sec. 

214.501    Purpose  and  scope. 
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§  21 4.501    Put  pose  and  scope. 

(a)  The  pur  Jose  of  this  subpart  is  to 
prevent  accid  snts  and  casualties  caused 

operation  of  on-track 
roadway  maintenance  machines  and  hi- 
rail  vehicles. 

(b)  This  sulkpart  prescribes  minimum 
safety  stcuidai  ds  for  on-track  roadway 

machines  and  hi-rail 
fmployer  may  prescribe 
more  stringent  standards 
that  are  consistent  with  this  subpart. 

(c)  Any  wo  king  condition  that 
involves  the  |  »rotection  of  employees 
engaged  in  ro  adway  maintenance  duties 
covered  by  this  subpart  but  is  not  within 
the  subject  m  jtter  addressed  by  this 
subpart,  inch  ding  employee  exposure 

be  governed  by  the 
regulations  of  the  U.S.  Department  of 
Labor,  Occup  ational  Safety  and  Health 
Administration. 

§214.503    Good-faith  challenges; 
procedures  for  notification  and  resolution. 


(a)  An  emp 


roadway  mail  itenance  machine  or  hi-rail 
vehicle  shall  nform  the  employer 
whenever  thq  employee  makes  a  good- 


oyee  operating  an  on-track 


faith  determination  that  the  machine  or 
vehicle  does  not  comply  with  FRA 
regulations  or  has  a  condition  that 
inhibits  its  safe  operation. 

(b)  Any  employee  charged  with 
operating  an  on-track  roadway 
maintenance  machine  or  hi-rail  vehicle 
covered  by  this  subpart  may  refuse  to 
operate  the  machine  or  vehicle  if  the 
employee  makes  a  good-faith 
determination  that  it  does  not  comply 
with  the  requirements  of  this  subpart  or 
has  a  condition  that  inhibits  its  safe 
operation.  The  employer  shall  not 
require  the  employee  to  operate  the 
machine  or  vehicle  until  the  challenge 
resulting  from  the  good-faith 
determination  is  resolved. 

(c)  Each  employer  shall  have  in  place 
and  follow  written  procedures  to  assure 
prompt  and  equitable  resolution  of 
challenges  resulting  from  good-faith 
determinations  made  in  accordance 
with  this  section.  The  procedures  shall 
include  specific  steps  to  be  taken  by  the 
employer  to  investigate  each  good-faith 
challenge,  as  well  as  procedures  to 
follow  once  the  employer  finds  a 
challenged  machine  or  vehicle  does  not 
comply  with  this  subpart  or  is  otherwise 
unsafe  to  operate.  The  procedures  shall 
also  include  the  title  and  location  of  the 
employer's  designated  official. 

§214.505    Required  environmental  control 
and  protection  systems  for  new  on-track 
roadway  maintenance  machines  with 
enclosed  cabs. 

(a)  The  following  new  on-track 
roadway  maintenance  machines  shall  be 
equipped  with  enclosed  cabs  with 
operative  heating  systems,  operative  air 
conditioning  systems,  and  operative 
positive  pressurized  ventilation 
systems:  * 

(1)  Ballast  regulators; 

(2)  Tampers; 

(3)  Mechanical  brooms; 

(4)  Rotary  scarifiers; 

(5)  Undercutters;  and 

(6)  Functional  equivalents  of  any  of 
the  machines  identified  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section. 

(b)  New  on-track  roadway 
maintenance  machines,  and  existing  on- 
track  roadway  maintenance  machines 
specifically  designated  by  the  employer, 
of  the  types  identified  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section,  or 
functionally  equivalent  thereto,  shall  be 
capable  of  protecting  employees  in  the 
cabs  of  the  machines  from  exposure  to 
air  contaminants,  in  accordance  with  29 
CFR  1910.1000. 

(c)  An  employer  shall  maintain  a  list 
of  new  and  designated  existing  on-track 
roadway  maintenance  machines  of  the 
types  identified  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section,  or 


functionally  equivalent  thereto.  The  list 
shall  be  kept  current  and  made  available 
to  the  Federal  Railroad  Administration 
and  other  Federal  and  State  agencies 
upon  request. 

(d)  An  existing  roadway  maintenance 
machine  of  the  type  identified  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section,  or  functionally  equivalent 
thereto,  becomes  "designated"  when  the 
employer  adds  the  machine  to  the  list 
required  in  paragraph  (c)  of  this  section. 
The  designation  is  irrevocable,  and  the 
designated  existing  roadway 
maintenance  machine  remains  subject 
to  paragraph  (b)  of  this  section  until  it 

is  retired  or  sold. 

(e)  If  the  ventilation  system  on  a  new 
on-track  roadway  maintenance  machine 
or  a  designated  existing  on-track 
roadway  maintenance  machine  of  the 
type  identified  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section,  or 
functionally  equivalent  thereto, 
becomes  incapable  of  protecting  an 
employee  in  the  cab  of  the  machine 
from  exposure  to  air  contaminants  in 
accordance  with  29  CFR  1910.1000, 
personal  respiratory  protective 
equipment  shall  be  provided  for  each 
such  employee  until  the  machine  is 
repaired  in  accordance  with  §  214.531. 

(f)  Personal  respiratory  protective 
equipment  provided  under  paragraph 
(e)  of  this  section  shall  comply  with  29 
CFR  1910.134. 

(g)  New  on-track  roadway 
maintenance  machines  with  enclosed 
cabs,  other  than  the  types  identified  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section  or  functionally  equivalent 
thereto,  shall  be  equipped  with 
operative  heating  and  ventilation 
systems. 

(h)  When  new  on-track  roadway 
maintenance  machines  require 
operation  from  non-enclosed  stations 
outside  of  the  main  cab,  the  non- 
enclosed  stations  shall  be  equipped, 
where  feasible  fi-om  an  engineering 
standpoint,  with  a  permanent  or 
temporary  roof,  canopy,  or  umbrella 
designed  to  provide  cover  from  normal 
rainfall  and  midday  sun. 

§214.507    Required  safety  equipment  for 
new  on-track  roadway  maintenance 
machines. 

(a)  Each  new  on-track  roadway 
maintenance  machine  shall  be  equipped 
with: 

(1)  A  seat  for  each  operator,  except  as 
provided  in  paragraph  (b)  of  this 
section; 

(2)  A  safe  and  secure  position  with 
handholds,  handrails,  or  a  secure  seat 
for  each  roadway  worker  transported  on 
the  machine.  Each  position  shall  be 
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protected  from  moving  parts  of  the 
machine; 

(3)  A  positive  method  of  securement 
for  turntables,  on  machines  equipped 
with  a  turntable,  through  engagement  of 
pins  and  hooks  that  block  the  descent  of 
tinntable  devices  below  the  rail  head 
when  not  in  use; 

(4)  A  windshield  with  safety  glass,  or 
other  material  with  similar  properties, 
and  power  windshield  wipers  or 
suitable  alternatives  that  provide  the 
operator  an  equivalent  level  of  vision  if 
windshield  wipers  are  incompatible 
with  the  windshield  material; 

(5)  A  machine  braking  system  capable 
of  effectively  controlling  the  movement 
of  the  machine  under  normal  operating  ' 
conditions; 

(6)  A  first-aid  kit  that  is  readily 
accessible  and  complies  with  29  CFR 
1926.50(d)(2);  and 

(7)  An  operative  and  properly  charged 
fire  extinguisher  of  5  BC  rating  or  higher 
which  is  securely  mounted  and  readily 
accessible  to  the  operator  from  the 
operator's  work  station. 

(b)  Each  new  on-track  roadway 
maintenance  machine  designed  to  be 
operated  and  transported  by  the 
operator  in  a  standing  position  shall  be 
equipped  with  handholds  and  handrails 
to  provide  the  operator  with  a  safe  and 
secure  position. 

(c)  Each  new  on-track  roadway 
maintenance  machine  that  weighs  more 
than  32,500  pounds  light  weight  and  is 
operated  in  excess  of  20  mph  shall  be 
equipped  with  a  speed  indicator  that  is 
accurate  within  ±5  mph  of  the  actual 
speed  at  speeds  of  10  mph  and  above. 

(d)  Each  new  on-track  roadway 
maintenance  machine  shall  have  its  as- 
built  light  weight  displayed  in  a 
conspicuous  location  on  the  machine. 

§214.509  Required  visual  illumination  and 
reflective  devices  for  new  on-track  roadway 
maintenance  machines. 

Each  new  on-track  roadway 
maintenance  machine  shall  be  equipped 
with  the  following  visual  illumination 
and  reflective  devices: 

(a)  An  illumination  device,  such  as  a 
headlight,  capable  of  illuminating 
obstructions  on  the  track  ahead  in  the 
direction  of  travel  for  a  distance  of  300 
feet  under  normal  weather  and 
atmospheric  conditions; 

(b)  Work  lights,  if  the  machine  is 
operated  during  the  period  between 
one-half  hour  after  sunset  and  one-half 
hour  before  sunrise  or  in  dcu^k.  areas 
such  as  tunnels,  unless  equivalent 
lighting  is  otherwise  provided; 

(c)  An  operative  360-degree 
intermittent  warning  light  or  beacon 
mounted  on  the  roof  of  the  machine. 
New  roadway  maintenance  machines 


that  are  not  equipped  with  fixed  roofs 
and  have  a  light  weight  less  than  17,500 
pounds  are  exempt  from  this 
requirement; 

(d)  A  brake  light  activated  by  the 
application  of  the  machine  braking 
system,  and  designed  to  be  visible  for  a 
distance  of  300  feet  under  normal 
weather  and  atmospheric  conditions; 
and 

(e)  Rearward  viewing  devices,  such  as 
rearview  mirrors. 

§  21 4.51 1     Required  audible  warning 
devices  for  new  on-track  roadway 
maintenance  machines. 

Each  new  on-track  roadway 
maintenance  machine  shall  be  equipped 
with: 

(a)  A  horn  or  other  audible  warning 
device  that  produces  a  sound  loud 
enough  to  be  heard  by  roadway  workers 
and  other  machine  operators  within  the 
immediate  work  area.  The  triggering 
mechanism  for  the  device  shall  be 
clearly  identifiable  and  within  easy 
reach  of  the  machine  operator;  and 

(b)  An  automatic  change-of-direction 
alarm  which  provides  an  audible  signal 
that  is  at  least  three  seconds  long  and  is 
distinguishable  from  the  surrounding 
noise.  Change  of  direction  alarms  may 
be  interrupted  by  the  machine  operator 
when  operating  the  machine  in  the  work 
mode  if  the  function  of  the  machine 
would  result  in  a  constant,  or  almost 
constant,  soimding  of  the  device.  In  any 
action  brought  by  FRA  to  enforce  the 
change-of-direction  alarm  requirement, 
the  employer  shall  have  the  burden  of 
proving  that  use  of  the  change-of- 
dfrection  alarm  in  a  particular  work 
function  would  cause  a  constant,  or 
almost  constant,  sounding  of  the  device. 

§214.513    Retrofitting  of  existing  on-track 
roadway  maintenance  machines;  general. 

(a)  Each  existing  on-track  roadway 
maintenance  machine  shall  have  a  safe 
and  secure  position  for  each  roadway 
worker  transported  on  the  machine  and 
protection  from  moving  parts  of  the 
machine. 

(b)  By  March  28,  2005,  each  existing 
on-track  roadway  maintenance  machine 
shall  be  equipped  with  a  permanent  or 
portable  horn  or  other  audible  warning 
device  that  produces  a  sound  loud 
enough  to  be  heard  by  roadway  workers 
and  other  machine  operators  within  the 
immediate  work  area.  The  triggering 
mechanism  for  the  device  shall  be 
clearly  identifiable  and  within  easy 
reach  of  the  machine  operator. 

(c)  By  March  28,  2005.  each  existing 
on-track  roadway  maintenance  machine 
shall  be  equipped  with  a  permanent 
illumination  device  or  a  portable  light 
that  is  securely  placed  and  not  hand- 


held. The  illumination  device  or 
portable  light  shall  be  capable  of 
illuminating  obstructions  on  the  track 
ahead  for  a  distance  of  300  feet  under 
normal  weather  and  atmospheric 
conditions  when  the  machine  is 
operated  during  the  period  between 
one-half  hour  after  sunset  and  one-half 
hour  before  simrise  or  in  dark  areas 
such  as  tunnels. 

§  21 4.51 5    Overhead  covers  for  existing  on- 
track  roadway  maintenance  machines. 

(a)  For  those  existing  on-track 
roadway  maintenance  machines  either 
currently  or  previously  equipped  with 
overhead  covers  for  the  operator's 
position,  defective  covers  shall  be 
repaired,  and  missing  covers  shall  be 
reinstalled,  by  March  28,  2005  and 
thereafter  maintained  in  accordance 
with  the  provisions  of  §  214.531. 

(b)  For  those  existing  on-track 
roadway  maintenance  machines  that  are 
not  afready  equipped  with  overhead 
covers  for  the  operator's  position,  the 
employer  shall  evaluate  the  feasibility  of 
providing  an  overhead  cover  on  such  a 
machine  if  requested  in  writing  by  the 
operator  assigned  to  operate  the 
machine  or  by  the  operator's  designated 
representative.  The  employer  shall 
provide  the  operator  a  written  response 
to  each  request  within  60  days.  When 
the  employer  finds  die  addition  of  an 
overhead  cover  is  not  feasible,  the 
response  shall  include  an  explanation  of 
the  reasoning  used  by  the  employer  to 
reach  that  conclusion. 

(c)  For  purposes  of  this  section, 
overhead  covers  shall  provide  the 
operator's  position  with  cover  from 
normal  rainfall  and  midday  sim. 

§  21 4.51 7    Retrofitting  of  existing  on-track 
roadway  maintenance  machines 
manufactured  on  or  after  January  1 , 1 991 . 

In  addition  to  meeting  the 
requirements  of  §214. 513,  after  March 
28,  2005  each  existing  on-track  roadway 
maintenance  machine  manufactured  on 
or  after  January  1,  1991,  shall  have  the 
following: 

(a)  A  change-of-direction  alarq;>  or 
rearview  mirror  or  other  rearward 
viewing  device,  if  either  device  is 
feasible,  given  the  machine's  design, 
and  if  either  device  adds  operational 
safety  value,  given  the  machines 
function.  In  any  action  brought  by  FRA 
to  enforce  this  requirement,  the 
employer  shall  have  the  burden  of 
proving  that  neither  device  is  feasible  or 
adds  operational  safety  value,  or  both, 
given  the  machine's  design  or  work 
function. 

(b)  An  operative  heater,  when  the 
machine  is  operated  at  an  ambient 
temperature  less  than  50  degrees 
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§214.521     Ra^ 
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requiring  flagj  ing,  each  on-track 
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§214.523 
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and,  if  necessary,  adjusted  to  allow  the 
vehicle  to  be  safely  operated. 

(b)  Each  employer  shall  keep  records 
pertaining  to  compliance  with 
paragraph  (a)  of  this  section.  Records 
may  be  kept  on  forms  provided  by  the 
employer  or  by  electronic  means.  The 
employer  shall  retain  the  record  of  each 
inspection  until  the  next  required 
inspection  is  performed.  The  records 
shall  be  made  available  for  inspection 
and  copying  during  normal  business 
hours  by  representatives  of  FRA  and 
States  participating  under  part  212  of 
this  chapter.  The  records  may  be  kept 
on  the  hi-rail  vehicle  or  at  a  location 
designated  by  the  employer. 

(c)  A  new  hi-rail  vehicle  shall  be 
equipped  with: 

(1)  An  automatic  change-of-direction 
alarm  or  backup  alarm  that  provides  an 
audible  signal  at  least  three  seconds 
long  and  distinguishable  from  the 
surrounding  noise;  and 

(2)  An  operable  360-degree 
intermittent  warning  light  or  beacon 
mounted  on  the  outside  of  the  vehicle. 

(d)(1)  The  operator  of  a  hi-rail  vehicle 
shall  check  the  vehicle  for  compliance 
with  this  subpart,  prior  to  using  the 
vehicle  at  the  start  of  the  operator's 
work  shift. 

(2)  A  non-complying  condition  that 
cannot  be  repaired  immediately  shall  be 
tagged  and  dated  in  a  manner  prescribed 
by  the  employer  and  reported  to  the 
designated  official. 

(3)  Non-complying  automatic  change- 
of-direction  alarms,  backup  alarms,  and 
360-degree  intermittent  warning  lights 
or  beacons  shall  be  repaired  or  replaced 
as  soon  as  practicable  within  seven 
calendar  days. 

§  21 4.525    Towing  with  on-track  roadway 
maintenance  machines  or  hi-rail  vehicles. 

(a)  When  used  to  tow  pushcars  or 
other  maintenance-of-way  equipment, 
each  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  shall  be 
equipped  with  a  towing  bar  or  other 
coupling  device  that  provides  a  safe  and 
secure  attachment. 

(b)  An  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  shall  not  be 
used  to  tow  pushcars  or  other 
maintenance-of-way  equipment  if  the 
towing  would  cause  the  machine  or  hi- 
rail  vehicle  to  exceed  the  capabilities  of 
its  braking  system.  In  determining  the 
limit  of  the  braking  system,  the 
employer  must  consider  the  track  grade 
(slope),  as  well  as  the  number  and 
weight  of  pushcars  or  other  equipment 
to  be  towed. 


§214.527    On-track  roadway  maintenance 
machines;  inspection  for  compliance  and 
schedule  for  repairs. 

(a)  The  operator  of  an  on-track 
roadway  maintenance  machine  shall 
check  the  machine  components  for 
compliance  with  this  subpart,  prior  to 
using  the  machine  at  the  start  of  the 
operator's  work  shift. 

(b)  Any  non-complying  condition  that 
cannot  be  repaired  immediately  shall  be 
tagged  and  dated  in  a  manner  prescribed 
by  the  employer  and  reported  to  the 
designated  official. 

(c)  The  operation  of  an  on-track 
roadway  maintenance  machine  with  a 
non-complying  condition  shall  be 
governed  by  the  following  requirements: 

(1)  An  on-track  roadway  maintenance 
machine  with  headlights  or  work  lights 
that  are  not  in  compliance  may  be 
operated  for  a  period  not  exceeding  7 
calendar  days  and  only  during  the 
period  between  one-half  hour  before 
suruise  and  one-half  hour  after  sunset; 

(2)  A  portable  horn  may  be 
substituted  for  a  non-complying  or 
missing  horn  for  a  period  not  exceeding 
seven  calendar  days; 

(3)  A  fire  extinguisher  readily 
available  for  use  may  temporarily 
replace  a  missing,  defective  or 
discharged  fire  extinguisher  on  a  new 
on-track  roadway  maintenance  machine 
for  a  period  not  exceeding  7  calendar 
days,  pending  the  permanent 
replacement  or  repair  of  the  missing, 
defective  or  used  fire  extinguisher; 

(4)  Non-complying  automatic  change- 
of-direction  alarms,  backup  alarms,  and 
360-degree  intermittent  weirning  lights 
or  beacons  shall  be  repaired  or  replaced 
as  soon  as  practicable  within  7  calendar 
days;  and 

(5)  A  structurally  defective  or  missing 
operator's  seat  shall  be  replaced  or 
repaired  within  24  hours  or  by  the  start 
of  the  machine's  next  tour  of  duty, 
whichever  is  later.  The  machine  may  be 
operated  for  the  remainder  of  the 
operator's  tour  of  duty  if  the  defective 
or  missing  operator's  seat  does  not 
prevent  its  safe  operation. 

§  21 4.529    In-service  failure  of  primary 
braking  system. 

(a)  In  the  event  of  a  total  in-service 
failure  of  its  primary  braking  system,  an 
on-track  roadway  maintenance  machine 
may  be  operated  for  the  remainder  of  its 
tour  of  duty  with  the  use  of  a  secondary 
braking  system  or  by  coupling  to 
another  machine,  if  such  operations 
may  be  done  safely. 

(b)  If  the  total  in-service  failure  of  an 
on-track  roadway  maintenance 
machine's  primary  braking  system 
occurs  where  other  equipment  is  not 
available  for  coupling,  the  machine 
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may,  if  it  is  safe  to  do  so,  travel  to  a 
clearance  or  repair  point  where  it  shall 
be  placed  out  of  service  until  repaired. 

§  21 4.531    Schedule  of  repairs;  general. 

Except  as  provided  in 
§§  214.527(c)(5),  214.529,  and  214.533, 
an  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  that  does  not 
meet  all  the  requirements  of  this  subpart 
shall  be  brought  into  compliance  as 
soon  as  practicable  within  seven 
calendar  days.  If  repairs  are  not  made 
within  seven  calendar  days,  the  on-track 
roadway  maintenance  machine  or  hi-rail 
vehicle  shall  be  placed  out  of  on-track 
service. 

§  214.533    Schedule  of  repairs  subject  to 
availability  of  parts. 

(a)  The  employer  shall  order  a  part 
necessary  to  repair  a  non-complying 
condition  on  an  on-track  roadway 
maintenance  machine  or  a  hi-rail 
vehicle  by  the  end  of  the  next  business 
day  following  the  report  of  the  defect. 


(b)  When  the  employer  cannot  repair 
a  non-complying  condition  as  required 
by  §  214.531  because  of  the  temporary 
unavailability  of  a  necessary  part,  the 
employer  shall  repair  the  on-track 
roadway  maintenance  machine  or  hi-rail 
vehicle  within  seven  calendar  days  after 
receiving  the  necessary  part.  The 
employer  may  continue  to  use  the  on- 
track  roadway  maintenance  machine  or 
hi-rail  vehicle  with  a  non-complying 
condition  until  receiving  the  necessary 
part(s)  for  repair,  subject  to  the 
requirements  of  §214.503.  However,  if  a 
non-complying  condition  is  not  repaired 
within  30  days  following  the  report  of 
the  defect,  the  employer  shall  remove 
the  on-track  roadway  maintenance 
machine  or  hi-rail  vehicle  from  on-track 
service  until  it  is  brought  into 
compliance  with  this  subpart. 

(c)  If  the  employer  fails  to  order  a  part 
necessary  to  repair  the  reported  non- 
complying  condition,  or  if  it  fails  to 
install  an  available  part  within  the 
required  seven  calendar  days,  the  on- 


track  roadway  maintenance  machine  or 
hi-rail  vehicle  shall  be  removed  from 
on-track  service  until  brought  into 
compliance  with  this  subpart. 

(d)  Each  employer  shall  maintain 
records  pertaining  to  compliance  with 
this  section.  Records  may  be  kept  on 
forms  provided  by  the  employer  or  by 
electronic  means.  The  employer  shall 
retain  each  record  for  at  least  one  year, 
and  the  records  shall  be  made  available 
for  inspection  and  copying  during 
normal  business  hours  by 
representatives  of  FRA  and  States 
participating  under  part  212  of  this 
chapter.  The  records  may  be  kept  on  the 
on-track  roadway  maintenance  machine 
or  hi-rail  vehicle  or  at  a  location 
designated  by  the  employer. 
■  4.  Appendix  A  to  part  214  is  amended 
with  the  addition  of  the  following  new 
entries  for  subpart  D: 

Appendix  A  to  Part  214 — Schedule  of 
Civil  Penalties  * 


Section 


Violation 


Willful  violation 


Subpart  D— On-Track  Roadway  Maintenance  Machines  and  Hi-Rail  Vehicles 

214.503    Good-faith  challenges;  procedures  for  notification  and  resolution: 

(a)  Failure  of  employee  to  notify  employer  that  the  machine  or  vehicle  does  not  comply  with  this  subpart 
or  has  a  condition  inhibiting  safe  operation 

(b)  Roadway  worker  required  to  operate  machine  or  vehicle  when  good-faith  challenge  not  resolved  

(c)  Failure  of  employer  to  have  or  follow  written  procedures  to  resolve  good-faith  challenges  

214.505    Required  environmental  control  and  protection  systems  for  new  on-track  roadway  maintenance  ma- 
chines with  enclosed  cabs: 

(a)  Failure  to  equip  new  machines  with  required  systems 

(b)  Failure  of  new  or  existing  machines  to  protect  employees  from  exposure  to  air  contaminants ^ 

(c)  Failure  of  employer  to  maintain  required  list  of  machines  or  make  list  available  

(d)  Removal  of  "designated  machine"  from  list  before  retired  or  sold  

(e)  Personal  respiratory  protective  equipment  not  provided  when  ventilation  system  fails 

(f)  Personal  respiratory  protective  equipment  fails  to  meet  required  standards  

(g)  Other  new  machines  with  enclosed  cabs  not  equipped  with  operable  heating  and  ventilation  systems  .. 
(h)  Non-enck)sed  station  not  equipped  with  covering,  where  feasible  

214.507    Required  safety  equipment  for  new  on-track  roadway  maintenance  machines: 

(a)(1)-(5)  Failure  to  equip  new  machine  or  provide  protection  as  specified  in  these  paragraphs 

(a)(6)-{7)  Failure  to  equip  new  machine  with  first-aid  kit  or  operative  and  charged  fire  extinguisher 

(b)  Position  for  operator  to  stand  not  properly  equipped  to  provide  safe  and  secure  position 

(c)  New  machine  not  equipped  with  accurate  speed  indicator,  as  required 

(d)  As-built  light  weight  not  conspicuously  displayed  on  new  machine  

214.509    Required  visual  illumination  and  reflective  devices  for  new  on-track  roadway  maintenance  machines 

214.511     Required  audible  warning  devices  for  new  on-track  roadway  maintenance  machines 

214.513    Retrofitting  of  existing  on-track  roadway  maintenance  machines;  general: 

(a)  Failure  to  provide  safe  and  secure  position  and  protection  from  moving  parts  2,000  4,000  inside  cab 
for  each  roadway  worker  transported  on  machine  

(b)  Hom  or  other  audible  warning  device  is  missing,  inoperable,  or  has  non-compliant  triggering  mecha- 
nism   ; , 

(c)  Illumination  device  or  portable  light  missing,  inoperable,  improperly  secured,  or  incapable  of  illu- 
minating track  as  required  

214.515    Overhead  covers  for  existing  on-track  roadway  maintenance  machines: 

(a)  Failure  to  repair,  reinstall,  or  maintain  overhead  cover  as  required 

(b)  Failure  to  provide  written  response  to  operator's  request  within  60  days 

214.517    Retrofitting  of  existing  on-track  roadway  maintenance  machines  manufactured  on  or  after  January  1 

1991: 
(a)  Failure  to  equip  machine  with  change-of-direction  alamn  or  rearward  viewing  device 

'  A  penalty  may  be  assessed  against  an  individual 
only  for  a  willful  violation.  The  Administrator 
reserves  ttie  right  to  assess  a  penalty  of  up  to 

$22,000  for  any  violation  where  circumstances  j 

warrant.  See  49  CFR  part  209,  appendix  A. 
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(b)  Failure 

(c)  Failure 

(d)  Failure 

(e)  Failure 

(f)  Failure 

(g)  Failure 

214.518  Safe 

214.519  Flooii 
214.521     Flagc 
214.523    Hi-ra 

(a)  Failure 

(b)  Failure 

(c)  Failure 
(d)(2)  Failuj-e 
(d)(3)  Failure 

214.525 
214.527    On- 

(a)  Failure 

(b)  Failure 
(c)(1)-(4) 

comply! 
(c)(5)  Failure 
214,529    In- 
214.531 
214.533 
(aHc) 
chine  or 

(d)  Failure 


to  equip  machine  with  operative  heater  

0  display  light  weight  of  machine  as  required  

to  equip  machine  with  reflective  material,  reflective  device,  or  operable  brake  lights y.. 

to  install  or  replace  safety  glass  as  required 

equip  machine  with  turntable  restraint  device  or  warning  light  as  required 

to  equip  machine  witfi  handholds,  fiandrails,  or  secure  seat  or  bench  position  as  required 

and  secure  position  for  riders _ 

decks,  stairs,  and  ladders  for  on-track  roadway  maintenance  machines  , 

ing  equipment  for  on-track  roadway  maintenarKe  machines  and  hirrail  vehicles 

vehicles: 

0  inspect  hi-rail  gear  annually 

o  maintain  inspection  record  or  make  record  available  to  FRA  

o  equip  new  hi-rail  vehicle  with  alarm  and  light  or  beacon  as  required 

of  operator  to  tag,  date  or  report  non-complying  condition 

to  repair  or  replace  non-complying  alarms,  lights  or  beacons  as  required  

with  on-track  roadway  maintenance  machines  or  hi-rail  vehicles 

roadway  maintenance  machines;  inspection  for  compliance  and  schedule  for  repairs: 

5f  operator  to  check  on-track  roadway  maintenance  machine  for  compliance .-. 

3f  oeprator  to  tag,  date,  or  refxjrt  noncomplying  condition  

failure  to  meet  requirements  for  operating  on-track  roadway  maintenance  machine  with  non- 
headlights,  work  lights,  hom,  fire  extinguisher,  alarm,  warning  light,  or  beacon  

to  repair  or  replace  defective  or  missing  operator's  seat  within  required  time  period 

failure  of  primary  braking  system 

of  repairs;  general 

of  repairs  subject  to  availability  of  parts: 
to  order  necessary  part(s),  make  repair(s),  or  remove  on-track  roadway  maintenance  ma- 

li-rail  vehicle  from  service  as  required 

o  maintain  record  or  make  record  available  to  FRA  


Towii  ig 
trick 


Mnj 


sei  vice 
Sche  Jule 
Sche  lule 
Fail  jre 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Driig  Administration 

21  CFR  Part  804 

[Docket  No.  20<|3P-0301] 

Medical  Devices;  Obstetrical  and 
Gynecological  Devices;  Classification 


of  the  Breast 
System 

AGENCY:  Food 
HHS. 
action:  Final 


.esion  Documentation 

and  Drug  Administration, 
ule. 


summary:  The 
Administratiob 
breast  lesion 
class  n  (special 
controls  that 
are  discussed 
The  agency  is 
response  to  a 
the  Federal 
Act  (the  act) 
Device 
amendments) 
Act  of  1990. 
Administratio  i 
1997  (FDAM/j) 
classifying  th 
(special  contrc^l 
reasonable 
effectiveness 
this  issue  of 
is  publishing 
a  guidance 
control  for  thi 


Food  and  Drug 
(FDA)  is  classifying  the 
cjocumentation  system  into 
controls).  The  special 
apply  to  this  device 
ater  in  this  document, 
taking  this  action  in 
letition  submitted  under 
,  Drug,  and  Cosmetic 
amended  by  the  Medical 

of  1976  (the 
the  Safe  Medical  Devices 
the  Food  and  Drug 
Modernization  Act  of 
The  agency  is 
i  device  into  class  II 
s)  in  order  to  provide  a 

of  safety  and 
the  device.  Elsewhere  in 
Federal  Register,  FDA 
notice  of  availability  of 
document  that  is  the  special 
device. 


\all 


Fc  od. 


a; 


Amen(  ments 


aid 


assurance  i 


cfl 
tie 


DATES:  This  n^le  is  effective  August  27, 
2003. 


I.  Backgrounc 


1  le 


In  accordance 
the  act  (21  U. 
that  were  not 
before  May  28 , 
enactment  of 
referred  to  as 
are  classified 
into  class  III 
rulemaking 
remain  in  cl 
premarket  a 
the  device  is 
into  class  I  or 
finding  the 
equivalent,  in 
513(i)ofthe 
that  does  not 


II  (FORMATION  CONTACT: 

Center  for  Devices  and 
ealth  (HFZ-470),  Food 
9200 
Rockville,  MD  20850, 


FOR  FURTHER 

Colin  Pollard. 

Radiological 

and  Drug  Adn  inistration 

Corporate  Blv- 1 

301-594-1 18( 

SUPPLEMENTAF  Y  INFORMATION: 


of 


with  section  513(f)(l 
C.  360c(f)(l)),  devices 
n  commercial  distribution 
1976,  the  date  of 

amendments,  generally 
)ostamendments  devices, 
utomatically  by  statute 
thout  any  FDA 

These  devices 
III  and  require 
pf  roval,  unless  and  until 
classified  or  reclassified 
1  or  FDA  issues  an  order 
de  lice  to  be  substantially 
accordance  with  section 
.  to  a  predicate  device 
1  equire  premarket 


V  1 


piacess. 


las; 


•  act 


approval.  The  agency  determines 
whether  new  devices  are  substantiedly 
equivalent  to  previously  marketed 
devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  FDA  regulations. 

Section  513(f)(2)  of  the  act  provides 
that  any  person  who  submits  a 
premarket  notification  under  section 
510(k)  of  the  act  for  a  device  that  has  not 
previously  been  classified  may,  within 
30  days  after  receiving  an  order 
classifying  the  device  in  class  III  under 
section  513(f)(1)  of  the  act,  request  FDA 
to  classify  the  device  under  the  criteria 
set  forth  in  section  513(a)(1)  of  the  act. 
FDA  shall,  within  60  days  of  receiving 
such  a  request,  classify  the  device  by 
written  order.  This  classification  shall 
be  the  initial  classification  of  the  device. 
Within  30  days  after  the  issuance  of  an 
order  classifying  the  device,  FDA  must 
publish  a  notice  in  the  Federal  Register 
announcing  such  classification. 

On  May  28,  2002,  FDA  received  a 
petition  submitted  under  section 
513(f)(2)  of  the  act  by  Assurance 
Medical,  Inc.,  through  Hogan  &  Hartson, 
L.L.P.,  seeking  an  evaluation  of  the 
automatic  class  III  designation  of  its 
BREASTVIEW  Visual  Mapping  System. 
In  accordance  with  section  513(f)(1)  of 
the  act,  FDA  issued  an  order  on  April 
30,  2002,  automatically  classifying  the 
BREASTVIEW  Visual  Mapping  System 
in  class  III  because  it  was  not 
substantially  equivalent  to  a  device  that 
was  introduced  or  delivered  for 
introduction  into  interstate  commerce 
for  commercial  distribution  before  May 
28,  1976,  or  a  device  that  was 
subsequently  reclassified  into  class  I  or 
II.  After  reviewing  information 
submitted  in  the  petition,  FDA 
determined  that  the  BREASTVIEW 
Visual  Mapping  System  can  be 
classified  in  class  11  with  the 
establishment  of  special  controls.  This 
device  is  intended  for  use  in  producing 
a  surface  map  of  the  breast  as  an  aid  to 
document  palpable  breast  lesions 
identified  during  a  clinical  breast  exam. 
FDA  believes  that  class  II  special 
controls,  in  addition  to  the  general 
controls,  will  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

FDA  has  identified  the  following  risks 
to  health  associated  specifically  with 
this  type  of  device:  (1)  Failure  to 
produce  an  appropriate  map,  (2) 
misinterpretation  of  displayed  images, 
(3)  improper  use,  (4)  skin  irritation  or 
toxicity,  (5)  electrical  shock,  (6) 
electromagnetic  interference,  and  (7) 
tissue  trauma  from  mechanical  injury. 
Therefore,  in  addition  to  the  general 
controls  of  the  act,  the  device  is  subject 


to  a  special  controls  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Breast  Lesion 
Documentation  System." 

The  class  II  special  controls  guidance 
provides  information  on  how  to  meet 
premarket  (510(k))  submission 
requirements  for  the  device,  including 
recommendations  for  labeling, 
information  on  material  safety, 
performance  characteristics,  bench 
testing,  and  software  information.  FDA 
believes  that  adherence  to  the  class  II 
special  controls  addresses  the  risks  to 
health  identified  previously  and 
provides  a  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Following  the  effective  date  of  this  final 
classification  rule,  any  firm  submitting 
a  510(k)  premarket  notification  for  a 
breast  lesion  documentation  system  will 
need  to  address  the  issues  covered  in 
the  special  control  guidance.  However, 
the  firm  need  only  show  that  its  device 
meets  the  recommendations  of  the 
guidance  or  in  some  other  way  provides 
equivalent  assurances  of  safety  and 
effectiveness. 

Section  510(m)  of  the  act  provides 
that  FDA  may  exempt  a  class  II  device 
from  the  premarket  notification 
requirement  under  section  510(k)  of  the 
act,  if  FDA  determines  that  premarket 
notification  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  For  this  type 
of  device,  FDA  has  determined  that 
premarket  notification  is  necessary  to 
provide  reasonable  assurance  of  safety 
and  effectiveness  and,  therefore,  the 
device  is  not  exempt  from  the  premarket 
notification  requirements.  The  device  is 
used  in  producing  a  surface  map  of  the 
breast  as  an  aid  to  document  palpable 
breast  lesions  identified  during  a 
clinical  breast  exam.  FDA  review  of  key 
design  features,  data  sets  from  bench 
studies  and  clinical  trials,  other  relevant 
performance  data,  and  labeling  will 
ensure  that  acceptable  levels  of 
performance  for  both  safety  and 
effectiveness  are  addressed  before 
marketing  clearance.  Thus,  persons  who 
intend  to  market  this  device  must 
submit  to  FDA  a  premarket  notification 
submission  containing  information  on 
the  breast  lesion  documentation  system 
before  marketing  the  device. 

On  January  31,  2003,  FDA  issued  an 
order  classifying  the  BREASTVIEW 
Visual  Mapping  System  and 
substantially  equivalent  devices  of  this 
generic  type  into  class  II  under  the 
generic  name,  breast  lesion 
documentation  system.  FDA  identifies 
this  generic  type  of  device  as  a  breast 
lesion  documentation  system,  which  is 
intended  for  use  in  producing  a  surface 
map  of  the  breast  as  an  aid  to  document 
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palpable  breast  lesions  identified  during 
a  clinical  breast  exam. 

FDA  is  codifying  this  device  by 
adding  §  884.2990.  The  order  also 
identifies  a  special  control  applicable  to 
this  device,  a  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Breast  Lesion 
Documentation  System"  For  the 
convenience  of  the  reader,  FDA  is  also 
adding  §  884.1(e)  to  inform  the  reader 
where  to  find  guidance  documents 
referenced  in  21  CFR  part  884. 

U.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Breast  Lesion 
Documentation  System"  via  your  fax 
machine,  call  the  CDRH  Facts-on- 
Demand  system  at  800-899-0381  or 
301-827-0111  ft-om  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  enter  the  system.  At  the 
second  voice  prompt  press  1  to  order  a 
document.  Enter  the  document  number 
(1202)  followed  by  the  pound  sign  (#). 
Follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance  documents  package, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  cleared/ 
approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 

ni.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  and  the  Unftjnded 
Mandates  Reform  Act  of  1995  (Public 
Law  104^).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
p^rinciples  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  it  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  FDA  knows  of  only  one 
manufacturer  of  this  type  of  device. 
Classification  of  these  devices  from 
class  III  to  class  II  will  relieve 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  of  section  515  of 
the  act  (21  U.S.C.  360e),  and  may  permit 
small  potential  competitors  to  enter  the 
mju-ketplace  by  lowering  their  costs.  The 
agency,  therefore,  certifies  that  the  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  final  rule  will 
not  impose  costs  of  $100  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate  and,  therefore,  a  summary 
statement  of  analysis  under  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  is  not  required. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient.  Accordingly,  the 


agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
-  federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  of  Subjects  in  21  CFR  Part  884 

Medical  devices. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  884  is 
amended  as  follows: 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

■  1.  The  authority  citation  for  21  CFR  ' 
part  884  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360j,  371. 

■  2.  Section  884.1  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§884.1     Scope. 

***** 

(e)  Guidance  documents  referenced  in 
this  part  are  available  on  the  Internet  at 
http://www.fda.gov/cdrh/guidance.html. 

■  3.  Section  884.2990  is  added  to  subpart 
C  to  read  as  follows: 

§884.2990    Breast  lesion  documentation 
system. 

(a)  Identification.  A  breast  lesion 
documentation  system  is  a  device  for 
use  in  producing  a  surface  map  of  the 
breast  as  an  aid  to  document  palpable 
breast  lesions  identified  during  a 
clinical  breast  examination. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  is  FDA's 
guidance  entitled  "Class  II  Special 
Controls  Guidance  Document:  Breast 
Lesion  Documentation  System.  '  See 

§  884.1(e)  for  the  availability  of  this 
guidance  document. 

Dated;  July  17.2003. 
Linda  S.  Kahan. 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(FR  Doc.  03-19029  Filed  7-25-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  20030-0299] 

Guidance  for  Industry  and  FDA  Staff; 
Class  II  Special  Controls  Guidance 
Document:  Breast  Lesion 
Documentation  System;  Availability 

AGENCY:  Fooc 
HHS. 
action:  Noticfe 


}V 


itrdl 


Food  and  Drug 

(FDA)  is  announcing  the 
the  guidancs  entitled 
Controls  Guidance 

Lesion 
System."  This  guidance 
a  means  by  which 
I  locumentation  systems 
ith  the  requirement  of 
s  for  class  II  devices, 
this  issue  of  the  Federal 
is  publishing  a  final  rule 
breast  lesion 
system  into  class  II 
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this  guidance 
Management 
Administratic  n 
1061,Rockville 


and  Drug  Administration, 


SUMMARY:  Thi ! 

Administratipn 
availability  o 
"Class  II  Spedial 
Document:  Bieast 
Documentaticn 
document  describes 
breast  lesion 
may  comply 
special  con 
Elsewhere  in 
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to  classify  the 
documentatic  n 
(special  contrpl 
document  is 
special  contrdl 
documentatic  n 
subject  to  coin|ment 
the  agency's 
(GGPs). 

DATES:  Submi  t  written  or  electronic 
comments  on  this  guidance  at  any  time. 
ADDRESSES:  S  ibmit  written  requests  for 
single  copies  jn  a  3.5"  diskette  of  the 
draft  guidancK  docmnent  entitled  "Class 
II  Special  Cor  trols  Guidance  Document: 
Breast  Lesion  Documentation  System" 
to  the  Divisio  1  of  Small  Manufacturers, 
International,  and  Consimier  Assistance 
(HFZ-220),  C  mter  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  Admini!  tration,  1350  Piccard  Dr., 
Rockville,  MI  i  20850.  Send  two  self- 
addressed  adJ  lesive  labels  to  assist  that 
office  in  procdssing  your  request,  or  fax 
your  request  to  301-443-8818. 
Submit  vm  ten  comments  concerning 
to  the  Division  of  Dockets 
HFA-305),  Food  and  Drug 
5630  Fishers  Lane,  rm. 
MD  20852.  Submit 
electronic  coiiments  to  http:// 
www.fda.gov/  dockets/ecomments. 
Identify  comi  lents  with  the  docket 
number  founc  in  brackets  in  the 
heading  of  thi  s  document.  See  the 
SUPPt.EMENTAIIY  INFORMATION  section  for 
information  o  a  electronic  access  to  the 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Poll*rd,  Center  for  Devices  and 
Radiological  Health  {HFZ-470),  Food 


and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
-301-594-1180. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

This  guidance  describes  FDA 
recommendations  to  manufacttirers  of 
breast  lesion  documentation  systems, 
which  are  devices  that  are  intended  for 
use  in  producing  a  surface  pressure  map 
of  the  breast  as  an  aid  to  document 
palpable  breast  lesions  identified  during 
a  clinical  breast  exam.  The  guidance 
details  FDA's  recommendations  about 
software,  materials,  bench  testing,  and 
performance  characteristics  of  these 
devices. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
classifying  the  breast  lesion 
documentation  system  into  class  n 
(special  controls)  under  section  513(f)(2) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360c(f)(2)).  This 
guidance  document  will  serve  as  the 
special  control  for  the  breast  lesion 
documentation  system.  Following  the 
effective  date  of  the  final  classification 
rule  any  firm  submitting  a  510(k) 
premarket  notification  for  a  breast  lesion 
documentation  system  will  need  to 
address  the  issues  covered  in  the  special 
control  guidcince.  However,  the  firm 
need  only  show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 

Section  513(f)(2)  of  the  act  provides 
that  any  person  who  submits  a 
premarket  notification  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k))  for 
a  device  that  has  not  previously  been 
classified  may,  within  30  days  after 
receiving  an  order  classifying  the  device 
in  class  III  imder  section  513(f)(1)  of  the 
act,  request  FDA  to  classify  the  device 
under  the  criteria  set  forth  in  section 
513(a)(1)  of  the  act.  FDA  shall,  within 
60  days  of  receiving  such  a  request, 
classify  the  device  by  written  order. 
This  classification  shall  be  the  initial 
classification  of  the  device.  Within  30 
days  after  the  issuance  of  an  order 
classifying  the  device,  FDA  must 
publish  a  notice  in  the  Federal  Register 
announcing  such  classification.  Because 
of  the  timeframes  established  by  section 
513(f)(2)  of  the  act,  FDA  has 
determined,  under  §  10.115(g)(2)  (21 
CFR  10.115(g)(2)),  that  it  is  not  feasible 
to  allow  for  public  participation  before 
issuing  this  guidance  as  a  final  guidance 
document.  Therefore,  FDA  is  issuing 
this  guidance  document  as  a  level  1 
guidance  dociunent  that  is  immediately 
in  effect.  FDA  will  consider  any 
comments  that  are  received  in  response 


to  this  notice  to  determine  whether  to 
amend  the  guidance  document. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  breast  lesion 
documentation  systems.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

m.  Electronic  Access 

To  receive  "Class  II  Special  Controls 
Guidance  Document:  Breast  Lesion 
Documentation  System"  by  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-89^-0381  or 
301-827-0111  fi-om  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (1202)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts, 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  cleared  or  approved  applications 
and  manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Manmiography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

rV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
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807,  subpart  E,  OMB  control  number 
0910-0120).  The  labeling  provisions 
addressed  in  the  guidance  have  been 
approved  by  OMB  under  the  PRA  under 
OMB  control  number  0910-0485. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 


ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
corrunents  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 


comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Datedrjuly  17,  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

[FR  Doc.  03-19028  Filed  7-25-03;  8:45  am) 
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departmeMt  of  education 

34  CFR  Part  99 
RIN  1855-AA04 

Family  Educational  Rights  and  Privacy 
Act 

AGENCY:  Department  of  Education. 
ACTION:  Noticf  of  proposed  rulemaking. 


summary:  Th( 
amend  34  CF* 
Department's 
Family  Educa^i 
Act  (FERPA) 
administrativ 
for  proper  projgram 
regulations  wi  )uld 
guidelines  for 
dated  written 
electronic  foriiat 


Secretary  proposes  to 
part  99  to  implement  the 
interpretation  of  the 
ional  Rights  and  Priv9cy 
identified  through 
experience  as  necessary 
operation.  These 
provide  general 
accepting  "signed  and 
consent"  under  FERPA  in 


DATES:  We  mi^st 
on  or  before 


If  you  use  a 
device  for  the 
the  Federal  In 


receive  your  comments 
September  26,  2003. 
ADDRESSES:  A  idress  all  comments  about 
these  propose  1  regulations  to  LeRoy 
Rooker,  U.S.  Iiepartment  of  Education, 
400  Maryland  Avenue,  SW.,  room 
2W119,  Wash  ngton.  DC  20202^605.  If 
you  prefer  to  <  end  your  comments 
through  the  Internet,  use  the  following 
address:  FERfA.Comments@ED.Gov. 
FOR  FURTHER  II  (FORMATION  CONTACT: 
Kathleen  Woljin,  U.S.  Department  of 
Education,  40)  Maryland  Avenue,  SW., 
room  2W115,  Washington,  DC  20202- 
4605.  Telephcne:  (202)  260-3887. 


telecommunications 
deaf  (TDD),  you  may  call 
brmation  Relav  Service 


(FIRS)  at  l-8G[)-877-8339. 

Individuals  with  disabilities  may 
obtain  this  doi  :ument  in  an  alternative 
format  (e.g..  B  aille,  large  print, 
audiotape,  or  i  ;omputer  diskette)  on 
request  to  the  ::ontact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTAF^Y  INFORMATION: 


Invitation  To 


Comment 


you 


thes3 


We  invite 
regarding 
We  also  invite 
complying  wi 
requirements 
and  its  overal 
regulatory 
these  propose!  1 
know  of  any 
should  take  to 
increase  poter  t 
preserving  the 
administratioi  1 

Dxuing  and 
you  may  ins 
about  these 
room  2 Wn  5, 


to  submit  conunents 
proposed  regulations, 
you  to  assist  us  in 
h  the  specific 
)f  Executive  Order  12866 
requirement  of  reducing 
biuiien  that  might  result  from 
regulations.  Please  let  us 

er  opportunities  we 
reduce  potential  costs  or 
ial  benefits  while 
effective  and  efficient 
of  the  program. 
»fter  the  comment  period, 
all  public  comments 
pr  aposed  regulations  in 
100  Maryland  Avenue, 


fiirthe 


p(  ct 


SW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Eastern 
time,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

The  Department  has  developed  these 
proposed  regulations  in  accordance 
with  its  "Principles  for  Regulating," 
which  are  intended  to  ensure  that  the 
Department  regulates  in  the  most 
flexible,  equitable,  and  least 
burdensome  way  possible.  The 
Secretary  proposes  these  regulations 
and  believes  they  are  necessary  to 
implement  the  law  and  give  the  greatest 
flexibility  to  local  governments  and 
schools.  In  addition,  these  regulations 
minimize  burden  while  protecting  the 
rights  of  parents  and  students. 

Significant  Proposed  Regulations 

The  following  is  a  summary  of  the 
regulatory  provisions  the  Secretary 
proposes.  These  provisions  interpret 
statutory  text.  The  Secretary  is  not 
authorized  to  change  statutory 
requirements.  Commenters  are  asked  to 
direct  their  comments  to  the  regulatory 
provisions  that  would  implement  or 
interpret  the  statute. 

Statute:  FERPA  provides  that  an 
agency  or  institution  may  not  have  a 
policy  or  practice  of  disclosing 
personally  identifiable  information  from 
education  records  without  the  "written 
consent"  of  the  parent  or  eligible 
student,  subject  to  specified  exceptions. 
20  U.S.C.  1232g(b)(l). 

Current  Regulations:  Regulations 
codified  at  34  CFR  99.30  provide  that 
written  consent  must  be  "signed  and 
dated"  and  must  specify  the  records  to 
be  disclosed,  the  purpose  of  the 
disclosure,  and  the  party  or  class  of 
parties  to  whom  the  disclosure  may  be 
made. 

Proposed  Regulations:  Proposed 
§  99.30(d)  provides  general  guidelines 
for  educational  agencies  and  institutions 
that  choose  to  meet  the  requirements  of 
§  99.30  with  records  and  signatures  in 
electronic  format. 


Reasons:  The  Department  has 
received  numerous  inquiries  whether 
some  form  of  electronic  consent  and 
signature,  including  e-mail,  satisfies 
FERPS's  written  consent  requirement. 

The  requirements  of  a  valid  signature, 
including  various  forms  of  electronic 
signatiu^,  are  generally  established 
under  State  rather  than  Federal  law. 
However,  Congress  has  enacted  at  least 
two  Federal  statutes  to  encourage  the 
use  of  electronic  signatiires  and  records. 
The  Government  Paperwork  Elimination 
Act  (GPEA),  Pub.  L.  105-277  (effective 
October  21, 1998)  applies  to  filing  forms 
electronically  with  Federal  agencies. 
The  Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign),  Pub. 
L.  106-229  (effective  October  1,  2000) 
validates  and  establishes  general 
standards  for  use  of  electronic 
signatures  and  records  in  interstate 
commerce  that  remain  in  place  pending 
a  State's  adoption  of  some  form  of  the 
Uniform  Electronic  Transactions  Act 
(UETA). 

E-Sign,  UETA  (where  enacted  in  State 
law),  and  the  GPEA  validate  the  use  of 
electronic  records  and  signatiues  in 
contracts  and  other  legal  transactions. 
The  Department  concludes  that 
educational  agencies  and  institutions 
may  use  electronic  records  and 
signatures  for  written  consents  governed 
by  FERPA  to  the  extent  that  the 
procedures  used  for  creating  and  storing 
the  electronic  records  and  signatures 
comply  with  these  proposed 
regulations. 

This  discussion,  as  well  as  the 
proposed  amendment  to  §  99.30, 
constitutes  general  guidance  for  the  use 
of  electronic  communications  in 
meeting  certain  FERPA  requirements. 
The  proposed  amendment  does  not 
specify  desired  methods  but  instead 
contains  general  guidelines,  adapted 
from  concepts  contained  in  E-Sign, 
GPEA,  and  UETA,  to  help  ensure  that 
FERPA's  privacy  protections  are  not 
compromised  when  records  are 
disclosed  pursuant  to  electronic 
communications.  The  Family  Policy 
Compliance  Office  may  issue  further 
guidance  concerning  electronic  records 
and  signatures. 

FERPA  is  technology-neutral  with 
respect  to  how  to  meet  disclosure  and 
signature  requirements.  In  cases  where 
FERPA  requires  a  signed  and  dated 
written  consent  under  §  99.30  for  a 
disclosure,  such  as  issuance  of  a 
transcript  to  an  employer,  there 
proposed  regulations  specify  that  an 
agency  or  institution  may  accept 
electronic  consents  and  signatures  lyhen 
reasonable  seciuity  is  provided  for  the 
process.  In  particular,  the  process  must: 
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•  Establish  a  reasonable  way  to 
identify  the  individual  and  authenticate 
the  identity  of  the  particular  eligible 
student  or  parent  as  the  source  of  the 
electronic  message  or  record  requesting 
access  or  consenting  to  the  disclosure  of 
education  records  (authentication); 

•  Attribute  the  electronic  signature  to 
the  unaltered  message  or  document  to 
prevent  repudiation  by  the  sender 
(attribution); 

•  Verify  the  integrity  of  the  signed 
message  or  document  in  transmission 
and  upon  receipt  (integrity  or  security  of 
transmission);  and 

•  Document  the  requester's  approval 
of  the  text  contained  in  the  electronic 
message. 

While  agencies  and  institutions  are 
not  limited  to  any  particular  technology 
or  method,  the  Department  considers 
electronic  signature  standards 
established  under  the  Federal  student 
loan  programs  to  satisfy  the  written 
consent  requirement  in  FERPA.  You 
may  view  those  standards  on  the 
Internet  at  the  following  Web  site: 
h  ttp  ://www.  ifap .  ed.gov/dpcla0fSrs/ 
gen0106.html 

Executive  Order  12866 

1.  Potential  Costs  and  Benefits 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  these  regulatory  actions. 

The  potential  costs  associated  with 
these  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  regulatory  actions, 
we  have  determined  that  the  benefits 
would  justify  the  costs. 

Summary  of  Potential  Costs  and 
Benefits 

FERPA  requires  an  educational 
agency  or  institution  to  obtain  "written 
and  signed"  consent  from  a  parent  or 
eligible  student  before  the  educational 
Egency  or  institution  discloses 
education  records.  These  proposed 
regulations  would  provide  additional 
flexibility  for  educational  institutions 
and  agencies  in  meeting  the  existing 
consent  requirement.  These  proposed 
regulations  would  not  require  that  an 
educational  institution  or  agency 
participate  in  the  electronic  format 
option. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
Presidential  Memorandum  on  "Plain 
Language  in  Government  Writing" 


require  each  agency  to  write  regulations 
that  are  easy  to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  these 
proposed  regulations  clearly  stated? 

•  Do  these  proposed  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity? 

•  Does  the  format  of  these  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  these  proposed  regulations 
be  easier  to  understand  if  we  divided 
them  into  more  (but  shorter)  sections? 
(A  "section"  is  preceded  by  the  symbol 
"  §  "  and  a  numbered  heading;  for 
example,  §99.30  Under  what  conditions 
is  prior  consent  required  to  disclose 
information?) 

•  Could  the  description  of  these 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 
making  these  proposed  regulations 
easier  to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make 
these  proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  local  educational  agencies 
(LEAs)  receiving  Federal  funds  from  the 
Department  and  certain  4-  and  2-yeat 
colleges  and  for-profit  postsecondary 
trade  and  technical  schools  with  small 
enrollments  that  receive  Federal  funds, 
such  as  student  aid  programs  under 
Title  IV  of  the  Higher  Education  Act  of 
1965.  However,  these  regulations  would 
not  have  a  significant  economic  impact 
on  the  small  LEAs  affected  because 
these  regulations  would  not  impose 
excessive  regulatory  burdens  or  require 
unnecessary  Federal  supervision.  These 
regulations  would  provide  an  electronic 
format  option  for  records  and  signatures 
and  impose  minimal  requirements  to 
ensure  that  LEAs  comply  with  the 
educational  privacy  protection 
requirements  in  FERPA. 


Paperwork  Reduction  Act  of  1 995 

These  proposed  regulations  do  not 
contain  any  information  collection 
requirements. 

Intergovernmental  Review 

These  proposed  regulations  are  not 
subject  to  Executive  Order  12372  and 
the  regulations  in  34  CFR  part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on-GPO 
Access  at:  bttp://\\'ww.access.gpo/gov/itara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

List  of  Subjects  in  34  CFR  Part  99 

Administrative  practice  and 
procedure.  Education,  Information, 
Parents,  Privacy,  Records,  Reporting  and 
recordkeeping  requirements.  Students.  " 

Dated:  June  9,  2003. 
Rod  Paige, 
Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  proposes  to 
amend  part  99  of  title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

1 .  The  authority  citation  for  part  99 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1232g,  unless 
otherwise  noted. 

PART  99— [AIMENOEO] 

2.  Section  99.30  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 

follows: 

§99.30    Under  what  conditions  Is  prior 
consent  required  to  disclose  information? 
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(d)  "Signed 
consent"  und^r 
record  and  si 
provided  the 
institution  fol 

(1)  Identify 
authenticate 


and  dated  written 
this  part  may  include  a 
gkiature  in  electronic  form 
( ducational  agency  or 
ows  a  process  to — 
he  individual  and 
identity  of  the 


tie 


individual  requesting  disclosure  of 
education  records; 

(2)  Attribute  the  signature  to  the 
consent; 

(3)  Seciue  and  verify  the  integrity  of 
the  consent  in  transmission  and  upon 
receipt;  and 


(4)  Document  and  record  the  signed 
message. 

[FR  Doc.  03-19082  Filed  7-25-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 


Fish  and  Wildlite  Service 
RIN1018-AI5^ 

Fiscal  Year  2003  Tribal  Landowner 
Incentive  Program;  Request  for  Grant 
Proposals  and  Rnal  Policy  and 
Implementation  Guidelines 

AGENCY:  Fisl^  and  Wildlife  Service, 

Interior. 

ACTION:  Notii  :e  of  request  for  proposals; 

final  policy,  md  implementation 

guidelines. 


Wj 


SUMMARY 

Service  (Sen 
proposals  foi 
the  Tribal 
(TLIP).  This 
you  can  app 


the  Fish  and  Wildlife 
ice)  are  soliciting  project 
Federal  assistance  under 
La  ndowner  Incentive  Program 
iocument  describes  how 
y  for  funding  under  the 


Service  regk  n 


Region  1 

Region  2 

Region  3 
Region  4 

Region  5 

Region  6 
Region  7 


TLIP  and  how  we  will  determine  which 
project  proposals  will  be  funded.  The 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  of  2002 
allocated  $39,740,000  from  the  Land 
and  Water  Conservation  Fund  for 
conservation  grants  to  States,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  the  United  States  Virgin  Islands, 
the  Northern  Mariana  Islands,  American 
Samoa,  and  Tribes  imder  a  Landowner 
Incentive  Program.  This  notice  sets  forth 
guidance  for  the  dissemination  of 
$3,974,000  which  is  the  amount 
designated  for  TLIP. 

DATES:  Project  proposals  must  be 
received  by  the  appropriate  Regional 
Office  (see  Table  1  in  ADDRESSES]  no 
later  than  September  11,  2003. 
ADDRESSES:  For  information  regarding 
collection  requirements,  applicants 


should  contact  the  Native  American 
Liaison  in  the  Service's  Regional  Office 
for  the  State  in  which  the  proposed 
project  would  occur.  The  contact 
information  for  each  Regional  Office  is 
listed  in  Table  1  below.  Information  on 
the  TLIP  is  also  available  from  the  U.S. 
Fish  and  Wildlife  Service,  Office  of  the 
Native  American  Liaison,  1849  C  Street, 
NW.,  Mail  Stop  3251,  Washington,  DC 
20240,  and  electronically  at  http:// 
grants.fws.gov/tribal.html. 

Project  proposals  should  be  submitted 
to  the  Service's  Regional  Office  for  the 
State  in  which  the  proposed  project 
would  occur  (see  Table  1  under  this 
section).  You  must  submit  one  original 
and  two  copies  of  the  complete 
proposal.  We  will  not  accept  facsimile 
project  proposals. 


Table  1  .—Where  to  Send  Project  Proposals  and  List  of  Regional  Contacts 


States  wtiere  the  project  will  occur 


Hawaii.   Idaho,  Oregon,  Washington,   Nevada, 
and  California. 

Arizona,  New  Mexico,  Oklahoma,  and  Texas  .... 


Illinois,  Indiana,  Iowa,  Michigan,  Minnesota, 
Missoun,  Ohio,  and  Wisconsin. 

Alabama,  Arkansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi.  North  Carolina,  South 
Carolina,  and  Tennessee. 

Connecticut,  Delaware,  District  of  Columbia, 
Maine.  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York,  Pennsyl- 
vania, Rhode  Island.  Vermont,  Virginia,  and 
West  Virginia. 

Colorado,  Kansas,  Montana,  Nebraska,  North 
Dakota,  South  Dakota,  Utah,  and  Wyoming. 


Where  to  send  your  project  proposal 


Alaska 


Regional  Director,  U.S.  Fish  and  Wildlife  Serv- 
ice. Eastside  Federal  Complex,  911  N.E.  11th 
Avenue,  Portland,  OR  97232-4181. 

Regional  Director,  U.S.  Fish  and  Wildlife  Serv- 
ice, 500  Gold  Avenue,  SW,  P.O.  Box  1306, 
Albuquerque,  NM  87103-1306. 

Regional  Director,  U.S.  Fish  and  Wildlife  Serv- 
ice, 1  Federal  Drive,  Fort  Snelling,  MN  551 1 1 . 

Regional  Director.  U.S.  Fish  and  Wildlife  Serv- 
ice, 1875  Century  Boulevard,  Rm.  410,  At- 
lanta, GA  30345. 

Regional  Director,  U.S.  Fish  and  Wildlife  Serv- 
ice, 300  Westgate  Center  Drive,  Hadley,  MA 
01035-9589. 


Regional  Director,  U.S.  Fish  and  Wildlife  Serv- 
ice, PO  Box  25486,  Denver  Federal  Center, 
Denver,  CO  80225-0486. 

Regional  Director,  U.S.  Fish  and  Wildlife  Serv- 
ice, 1011  East  Tudor  Road,  Anchorage.  AK 
99503-6199. 


Regional  Native  Amer- 
ican liaison  and  phone 
No. 


Scott  L.  Aikin  (503) 
231-6123. 

John  Antonio  (505) 
248-6810. 

John  Leonard  (612) 

713-5108. 
James  D.  Brown  (404) 

679-7125. 

D.J.  Monette  (413) 
253-8662. 


David  Redhorse  (303) 
236-7905 

Tony  DeGange  (907) 
786-3492 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  infoniation,  contact  the  Native 
American  Li<  ison  in  the  appropriate 
Regional  Office  (see  Table  1  under 
ADDRESSES)  dr  Patrick  Durham,  Office  of 
the  Native  A»ierican  Liaison,  U.S.  Fish 
and  Wildhfe  [Service,  1849  C  Street. 
Mail  Stop  sot 2  MIB,  Washington,  DC 
20240, 202/208-4133. 

SUPPLEMENTARY  INFORMATION: 

I.  Request  foi  Proposals 

The  Servic ; 
grant  proposi  i 
recognized 
(including 
the  protectioi  i 
habitat  to 


Iridi 


invites  submission  of 
s  from  federally 
ian  tribal  governments 
Alaska  Native  Villages)  for 

and  management  of 
beiiefit  federally  listed. 


proposed,  or  candidate  species,  or  other 
at-risk  species.  This  program  supports 
the  efforts  of  tribal  governments  in 
programs  that  develop  or  augment  the 
capacity  to  manage,  conserve,  or  protect 
fish  and  wildlife  species  of  concern 
through  the  provision  of  funding  and 
technical  support. 

n.  Definitions 

The  following  definitions  apply: 

1.  At-Rjsk  Species — Any  plant  or 
animal  species  recognized  as  a  species 
of  conservation  concern,  such  as  species 
listed  or  identified  by  a  State  or  a  tribe. 

2.  Biological  Opinion — Any  document 
that  includes:  (1)  The  opinion  of  the 
Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service  as  to 


whether  or  not  a  Federal  action  is  likely 
to  jeopardize  the  continued  existence  of 
listed  species,  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat;  (2)  a 
summary  of  the  information  on  which 
the  opinion  is  based;  and  (3)  a  detailed 
discussion  of  the  effects  of  the  action  on 
listed  species  or  designated  critical 
habitat  under  the  provisions  of  the 
Endangered  Species  Act. 

3.  Candidate  Species — Plant  and 
animal  taxa  considered  for  possible 
addition  to  the  List  of  Endangered  and 
Threatened  Species. 

4.  Conservation  Recommendation — 
The  Fish  and  Wildlife  Service's  non- 
binding  suggestions  resulting  from 


formal  or  informal  consultation,  under 
the  Endangered  Species  Act,  that:  (1) 
Identify  discretionary  measures  a 
Federal  agency  can  take  to  minimize  or 
avoid  the  adverse  effects  of  a  proposed 
action  on  listed  or  candidate  species,  or 
designated  critical  habitat;  (2)  identify 
studies,  monitoring,  or  research  to 
develop  new  information  on  listed  or 
candidate  species,  or  designated  critical 
habitat;  and  (3)  include  suggestions  on 
how  an  agency  can  assist  species 
conservation  as  part  of  their  action  and 
in  furtherance  of  its  authorities  under 
section  7(a)(1)  of  the  Endangered 
Species  Act. 

5.  Habitat — The  area  that  provides 
direct  support  for  a  given  species, 
population,  or  community.  It  includes 
all  environmental  features  that  comprise 
an  area  such  as  air  quality,  water 
quality,  vegetation  and  soil 
characteristics,  and  water  supply. 

6.  Listed  Species — Any  species  of  fish, 
wildlife,  or  plant  that  has  been 
determined  to  be  endangered  or 
threatened  under  section  4  of  the 
Endangered  Species  Act. 

7.  Mitigation — Activities  carried  out 
under  National  Environmental  Policy 
Act  regulations,  for  the  purpose  of 
moderating,  reducing,  or  alleviating  the 
impacts  of  a  proposed  activity, 
including  (a)  avoiding  the  impact  by  not 
taking  a  certain  action;  (b)  minimizing 
impacts  by  limiting  the  degree  or 
magnitude  of  the  action;  (c)  rectifying 
the  impact  by  repairing,  rehabilitating, 
or  restoring  the  affected  environment; 
(d)  reducing  or  eliminating  the  impact 
over  time  by  undertaking  preservation 
and  maintenance  operations  during  the 
life  of  the  action;  and  (e)  compensating 
for  the  impact  by  replacing  or  providing 
substitute  resources  or  environments. 

8.  Proposed  Species — Any  species  of 
fish,  wildlife,  or  plant  that  is  proposed 
in  the  Federal  Register  to  be  listed 
under  Section  4  of  the  Endangered 
Species  Act. 

9.  Tribal  Lands — Lands  held  by  the 
United  States  in  trust  for  a  tribe  or  an 
individual  Indian;  or  lands  legally 
owned  in  fee  simple  by  a  tribe  or  an 
individual  Indian  that  are  subject  to 
Federal  restrictions  against  alienation  or 
encumbrance.  Also  lands  for  which  a 
tribe  or  an  individual  Indian  retained 
specific  right-of-way  or  uses  as  defined 
by  treaty  or  other  binding  agreement 
(including  Alaska  Native  Corporation 
lands). 

m.  Background 

The  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act  of 
2002  allocated  $39,740,000  fi-om  the 
Land  and  Water  Conservation  Fund  for 
conservation  grants  to  States,  the 


District  of  Columbia,  Puerto  Rico, 
Guam,  the  United  States  Virgin  Islands, 
the  Northern  Mariana  Islands,  American 
Samoa,  and  Tribes  under  the 
Landowner  Incentive  Program.  The 
Service  herein  provides  the 
implementation  guidance  for  the  tribal 
component  of  the  program. 

In  recent  years,  natural  resource 
managers  have  increasingly  recognized 
that  private  lands  play  a  pivotal  role  in 
linking  or  providing  important  habitats 
for  fish,  wildlife,  and  plant  species.  To 
protect  and  enhance  these  habitats 
through  incentives  for  private 
landowners.  Congress  appropriated 
$39,740,000  for  the  Service  to 
administer  a  new  Landowner  Incentive 
Program  (LIP)  for  States  and  tribes.  The 
Service  will  award  grants  for  actions 
and  activities  that  protect  and  restore 
habitats  that  benefit  federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  private  lands.  A 
primary  objective  of  LIP  is  to  establish, 
or  supplement  existing,  landowner 
incentive  programs  that  provide 
technical  and  financial  assistance, 
including  habitat  protection  and 
restoration,  to  private  landowners  for 
the  protection  and  management  of 
habitat  to  benefit  federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  private  lands  as  stated 
in  the  appropriations  language.  LIP 
complements  other  Federal  private 
lands  conservation  programs  that  focus 
on  conservation  of  habitat. 

The  Service  is  providing  guidance  to 
the  public  and,  particularly,  to  federally 
recognized  tribes,  in  the  administration 
of  the  $3,974,000  allocated  for  TLIP. 
This  program  will  provide  conservation 
monies  to  federally  recognized  tribes  for 
actions  and  activities  that  protect  and 
restore  habitats  that  benefit  federally 
listed,  proposed,  or  candidate  species, 
or  other  at-risk  species  on  tribal  lands. 
TLIP  was  created  because  of  the  unique 
relationship  between  the  Federal 
Government  and  tribes  and  because 
tribal  lands  are  not  private  lands  and 
would  not  be  eligible  for  funding  under 
a  State-administered  LIP  with  a  private 
lands  grant  distribution  system.  Because 
the  tribes  directly  administer  the  funds 
rather  than  distribute  them  further  to 
individual  landowners,  the  criteria  used 
in  evaluating  program  proposals  differ 
to  some  extent  fi-om  those  used  in  the 
LIP.  The  results  of  both  the  LIP  and 
TLIP  would  be  similar  in  effect,  because 
both  encourage  voluntary  conservation 
of  natiu-al  resources.  A  series  of 
questions  and  answers  follows  and 
describes  the  guidelines  in  some  detail. 


rV.  Implementation  Guidelines 

A.  Eligibility 

1.  Who  May  Participate  in  the  TLIP? 

Federally  recognized  tribes  in  all  parts 
of  the  United  States,  including:  federally 
recognized  tribes,  pueblos,  rancherias, 
and  Alaska  native  Villages  or  traditional 
councils  as  defined  by  the  Alaska  Native 
Claims  Settlement  Act. 

2.  Are  State-Recognized  Tribes  or 
Petitioning  Tribes  Eligible  To  Receive 
Grants  Under  This  Program? 

No.  Only  federally  recognized  tribes 
are  eligible  to  receive  grants  under  this 
program.  Federally  recognized  tribes  are 
listed  in  the  Federal  Register  (67  FR 
46238;  July  12,  2002). 

3.  Can  Tribal  Organizations  or  Other 
Entities  (Including  Individual  Indian 
Allottees)  Receive  Grants  Under  This 
Program? 

No.  However,  organizations  or  entities 
may  participate  as  subgrantees  or 
contractors  to  federally  recognized 
tribes. 

4.  What  Process  Will  the  Service  Use  To 
Solicit  and  Receive  Proposals  for 
Funding? 

The  Service  will  request  proposals 
through  a  Federal  Register  notice,  direct 
contact,  and  other  forms  of  outreach  to 
eligible  applicants.  The  Service's 
Regional  Directors  will  receive  all 
proposals. 

5.  Who  Will  Coordinate  the  Scoring  of 
Grant  Application  Submissions? 

The  Regional  Native  American 
Liaisons  of  the  Service  will  coordinate 
the  process  to  screen  proposals  to 
ensure  that  they  are  complete  and  to 
score  them  according  to  nationally 
uniform  criteria.  Tribes  are  encouraged 
to  contact  the  Native  American  Liaison 
in  the  appropriate  Regional  Office 
identified  in  Table  1  under  ADDRESSES 
for  additional  assistance  in  submitting 
proposals. 

6.  How  Will  the  Various  Grant 
Application  Submissions  Be  Reviewed 
for  Funding? 

A  nationed  panel  will  review 
regioucJly  ranked  proposals  for 
recommendations  to  the  Director  of  the 
Service  (Director). 

7.  Who  Will  Serve  as  the  National 
Review  Panel? 

The  Regional  Native  American 
Liaisons  will  serve  on  the  panel  in 
addition  to  other  Service  and  other 
Federal  agency  personnel,  as 
appropriate,  and  as  may  be  identified  by 
the  Director. 
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8.  Will  Triba 
Involved  in 
Proposals? 

No,  only  F4deral 
review  and 
year. 


Representatives  Be 
i^viewing  or  Ranking 


rank 


employees  will 
proposals  in  this  initial 


9.  Who  Will 
Determination 


The  Direct(  r 
determinatioi  i 


IHake  the  Final 

for  Grant  Approval? 

will  make  the  final 
for  grant  award. 


10.  How  Will 
Whether  or  N  ot 
Awarded  Gra  its? 


the  Tribes  Be  Notified 
They  Have  Been 


Applicants 
Director  throikgh 
American  Lia  ison 
they  have  beqn 

B.  Application 


will  be  notified  by  the 
the  Regional  Native 
as  to  whether  or  not 
awarded  grants. 

Requirements 


1 .  Is  TLIP  Exe  mpt  From  Federal  Grant 
Program  Compliance? 

No,  the 
with  all  Federal 
compliance 
43  CFR  part 
A-102.  and  AI-87 
Chapters  522 
where  specifi ; 
grantees  are 
that  subgrant 
to  these  requitements 


program  must  comply 
grant  program 
requirements  as  specified  in 
OMB  Circulars  A-133, 
and  Service  Manual 
=1V1  and  523  FWl,  except 
ally  exempted.  Tribal 
sponsible  for  ensuring 
and  contractors  adhere 


12 


'  ric 


(es  . 


2.  What  Must 
Participation 


Proposals  Include  for 
nTLIP? 


Proposals  nlust 
program  sumi  nar\' 
budget  narrat:  v 
Form  424  Ap]  ilication 
Assistance  {S 
resolution  of 
herein. 


include  a  cover  letter, 
program  narrative, 
'8,  a  completed  Standard 

for  Federal 
-424),  and  tribal 
!  upport  as  described 


— A  cover  lett  ?r  briefly  states  the  main 
features  of  me  proposed  program. 
summary  describes,  in 
Re,  the  type  of  activity  that 
jlace  if  the  Service  funds 


— A  program 
one-half  pai 
would  take  I 
the  propose 

— A  program  harrative  clearly  identifies 
the  problen  s  that  the  proposal  will 
correct  or  h  jlp  solve  for  the  protection 
and  manage  ment  of  habitat  to  benefit 
federally  listed,  proposed,  or 
candidate  s  )ecies,  or  other  at-risk 
species  on  tribal  lands,  and  the 
expected  results  or  benefits.  It  must 
contain  a  nieds  assessment, 
objectives,  timeline,  methodology, 
geographic  ocation  (with  maps), 
monitoring  plan,  and  identification  of 
clear,  obtaii  able,  and  quantifiable 
goals  and  p  ;rformance  measures  that 
will  help  at  hieve  the  management 
goals  and  o  )jectives  of  the  TLIP  and 
relevant  Sei  vice  and  tribal 
performanc  ?  goals.  The  relevant 
Service  goa  s  are  Goal  1  Sustainability 


of  Fish  and.  Wildlife  Populations, 
including  Migratory  Bird 
Conservation  (Goal  1.1),  Imperiled 
Species  (Goal  1.2),  Interjurisdictional 
Fish  (Goal  1.3),  Marine  Mammal 
Management  (Goal  1.4),  Species  of 
International  Concern  (Goal  1.5),  and 
Invasive  Species  (Goal  1.6);  Goal  2, 
Habitat  Conservation  including; 
Habitat  Conservation  of  Service  Lands 
(Goal  2.3);  and  Mission  Goal  4, 
Partnerships  in  Natiual  Resources, 
including  Tribal  Governments  (Goal 
4.1)  all  of  which  can  be  found  in  the 
Service's  Long-Term  Strategic  Plan  for 
2000  to  2005  at  http:// 
planning,  fws.gov/ 
USFWStrategicPIanv3.pdf.  Related 
Service  planning  and  results  can  be 
found  at  http://planning.fws.gov/. 

— A  budget  narrative  clearly  justifies  all 
proposed  costs  and  indicates  that  the 
grantee  will  provide  adequate 
management  systems  for  fiscal  and 
contractual  accountability,  including 
annual  monitoring  and  evaluation  of 
progress  toward  desired  project 
objectives,  goals,  and  performance 
measures.  It  should  include 
discussion  of  direct  cost  items  such  as 
salaries,  equipment,  consultant 
services,  subcontracts,  and  travel,  as 
well  as  program  matching  or  cost 
sharing  information.  If  some  partners 
will  provide  in-kind  matching,  they 
must  be  listed  in  the  grant  proposal 
with  a  letter  of  commitment  from 
each.  Applicants  may  cover  new 
project  administrative  costs  and  the 
Tribal  Indirect  Cost  Rate,  but  they 
cannot  include  pre-existing 
administrative  costs. 

— An  SF-424  form  will  be  included 
with  the  Grant  Application  Package 
and  is  available  on  the  internet  at 
http://training.fws.gov/fedaid/toolkit/ 
sf424-f.pdf 

— A  resolution  of  support  from  the 
appropriate  tribal  governing  body  or 
from  an  individual  with  delegated 
tribal  authority  stating  support  for  the 
proposal.  If  a  resolution  of  support  is 
not  submitted  with  the  proposal,  one 
will  be  required  prior  to  awarding  the 
grant. 

3.  Where  Can  Applicants  Obtain  a  Grant 
Proposal  Package? 

Applicants  can  obtain  a  grant 
proposal  package  from  the  Native 
American  Liaison  in  the  appropriate 
Regional  Office  [see  Table  1  under 
ADDRESSES)  or  at  the  Service's  Grants 
Web  site  http://grants.fws.gov/ 
tribal.html. 

4.  Are  Matching  Funds  Required? 

Yes,  the  Service  requires  a  minimum 
of  25  percent  non-Federal  matching 


funds  for  participation  in  this  program. 
This  is  the  same  matching  contribution 
requirement  States  must  make  under  the 
LIP. 

5.  Are  In-Kind  Contributions  Eligible  as 
Matching  Funds?  " 

Yes,  in-kind  contributions  provided 
by  the  tribe  or  a  third  party  may  be 
counted  towards  the  required  25  percent 
non-federal  matching  requirement.  Any 
in-kind  contributions  in  excess  of  the 
required  25  percent  may  be  used  as  a 
match  to  improve  the  potential  ranking 
of  a  proposal.  The  Federal  Government 
has  defined  "in-kind"  as  non-cash 
contributions  made  by  the  tribe.  In-kind 
contributions  must  be  necessary  and 
reasonable  for  carrying  out  the  project, 
and  must  represent  the  same  vcdue  that 
the  Service  would  have  paid  for  similar 
services  or  property  if  purchased  on  the 
open  market.  Allowable  in-kind 
contributions  are  defined  in  43  CFR 
12.64.  Additional  information  can  be 
found  at  http://training.fws.gov/fedaid/ 
toolkit/ inkind.pdf. 

6.  Can  a  Tribe  Submit  More  Than  One 
Grant  Proposal? 

Tribes  are  encouraged  to  submit  a 
single  comprehensive  grant  proposal  but 
multiple  proposals  are  allowable, 

7.  What  Maximum  Level  of  Project 
Funding  Will  Be  Considered  Under 
TLIP? 

The  Service  will  award  grants  up  to 
a  maximum  of  $200,000.  If  more  than 
one  proposal  is  submitted  by  any  one 
tribe,  no  more  than  $200,000  total  can 
be  awarded  to  that  tribe.  This  amount  is 
approximately  5  percent  of  the  annual 
appropriation,  and  it  allows  for  grants 
that  are  large  enough  to  make  a 
significant  impact  and  be  widely 
distributed. 

8.  What  Minimum  Level  of  Project 
Funding  Will  Be  Considered  Under 
TLIP? 

There  is  no  proposal  or  grant  award 
minimum,  but  the  Service  is  concerned 
that  an  excess  number  of  small  grants 
could  result  in  an  undue  administrative 
burden. 

C.  Ranking  Criteria 

What  Ranking  Criteria  Will  the  Service 
Use? 

The  Service  will  score  proposals 
based  on  the  following  criteria:  the 
Proposed  Guidelines  we  assigned  (67  FR 
79131;  December  27,  2002),  specific 
point  values  to  these  criteria  for  the 
purpose  of  gaining  public  comment. 
Based  on  public  comments  and  our 
understanding  of  Congressional  intent 
in  creating  this  program,  the  following 
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criteria  were  assigned  relative  values 
from  1  (lowest)  to  5  (highest). 

Benefit:  What  are  the  probable 
significemt  outcomes  to  protect  and 
restore  habitats  that  benefit  federally 
listed,  proposed,  or  candidate  species, 
or  other  at-risk  species  on  tribal  lands  if 
this  program  is  successfully  completed? 
The  Service  requires  that  the  tribe 
articulate  how  the  benefits  of  its 
proposal  support  the  goals  and 
objectives  of  the  TLIP  and  Service  and 
tribal  Performance  Goals  in  its  proposal 
narratives.  Relative  Value:  5. 

Performance  Measures:  To  what 
extent  does  the  proposal  provide 
obtainable  and  quantifiable  performance 
measures  and  means  to  monitor, 
evaluate,  and  report  on  these  measures 
compared  to  an  initial  baseline?  The 
measures  should  be  specific  and  clear 
cmd  should  provide  demonstrable 
benefits  to  the  target  species  of  the 
action.  These  actions  must  support  the 
goals  and  objectives  of  the  TLIP,  the 
Service,  and  the  tribe.  Relative  Value:  4. 

Work  Plan:  Are  the  program  activities 
and  objectives  well-designed  and 
achievable?  Relative  Value:  3. 

Budget:  Are  all  major  budget  items 
justified  in  relation  to  the  program 
objectives  and  clearly  explained  in  the 
narrative  description?  Relative  Value:  3. 

Capacity  Building:  To  what  extent 
does  the  program  increase  the  grantee's 
capacity  to  implement  actions  and 
activities  that  protect  and  restore 
habitats  that  benefit  federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  tribal  lands?  Relative 
Value:  3. 

Contributions  and  Partnerships:  To 
what  extent  does  the  afiplicant  display 
commitment  to  the  project  proposal 
through  in-kind  contribution  or 
matching  funds  and  to  what  extent  does 
it  incorporate  contributions  from  other 
non-Federal  partners  in  the  form  of 
either  cash  or  in-kind  services?  Relative 
Value:  3. 

D.  TUP  Operations  and  Management 

1 .  Can  Grantees  Use  TLIP  Funds  To 
Cover  Costs  of  Environmental  Review, 
Habitat  Evaluation,  Permit  Review  (e.g.. 
Section  404),  and  Other  Environmental 
Compliance  Activities  Associated  With 
a  TLIP  Project  or  Program? 

Yes,  the  TLIP  funds  can  cover  these 
activities,  provided  they  are  directly 
related  to  the  TLIP  project  or  program 
being  funded  and  are  included  in  the 
budget  and  discussed  in  the  program 
and  budget  narratives. 

2.  What  Activities  Are  Eligible  Under 
TLIP? 

Eligible  programs  include  those  that 
improve,  preserve,  or  maintain  habitat 


for  endangered,  threatened,  candidate, 
or  other  at-risk  species.  Examples  of  the 
types  of  projects  within  identified  tribal 
programs  that  the  Service  may  fund 
include  using  prescribed  burning  to 
restore  grasslands  that  support 
imperiled  species,  fencing  to  exclude 
animals  from  sensitive  habitats,  or 
planting  native  vegetation  to  restore 
degraded  habitat.  Tribes  may  implement 
TLIP  projects  on  a  variety  of  lands, 
including  reservations,  individual 
allotments,  fee-lands,  and  village 
corporation  and  regional  corporation 
lands  in  Alaska.  Only  activities  that 
result  in  the  protection  and  management 
of  habitat  that  benefit  listed,  proposed, 
candidate,  or  other  at-risk  species  are 
eligible  for  funding. 

3.  Are  Any  Specific  Activities  Not 
Allowable  Under  the  Guidance  of  TLIP? 

A  proposal  cannot  include  activities 
required  to  comply  with  a  Biological 
Opinion  under  the  Endangered  Species 
Act  or  include  activities  required  to 
comply  with  a  permit  (e.g.,  mitigation 
responsibilities).  However,  a  proposal 
can  include  activities  that  implement 
conservation  recommendations  or  to 
cover  the  costs  of  environmental  review, 
habitat  evaluation,  permit  review,  and 
other  environmental  compliance 
activities  that  are  required  because  of 
the  TLIP  project,  provided  they  are 
included  in  the  budget  and  discussed  in 
the  Program  and  Budget  Narratives. 
Research  projects  or  archeological 
projects  are  not  eligible. 

4.  What  Species  Are  Considered 
Endangered,  Threatened,  Candidate,  or 
At-Risk? 

Those  species  federally  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended,  or  species  proposed  or 
candidates  for  such  listing,  or  at-risk 
species  [e.g.,  species  recognized  as  a 
species  of  conservation  concern,  such  as 
species  listed  or  identified  by  a  State  or 
a  tribe). 

5.  Does  the  Term  "Private  Lands"  in  the 
Landowner  Incentive  Program 
Appropriation  Language  Exclude  Tribal 
Trust  Lands  From  Participation  in  TLIP? 

No,  tribal  trust  lands  are  not  "public 
lands."  For  the  purposes  of  inclusion 
under  TLIP,  federally  recognized  tribes 
are  considered  landowners  and  are 
eligible. 

6.  Is  the  TLIP  Program  a  Continuous 
Revenue  Source  for  Tribal  Wildlife 
Programs? 

No,  there  is  no  authorization  for 
appropriation  of  ftmds  beyond  FY  2003. 


Funds  appropriated  in  FY  2003  are 
available  until  spent. 

7.  Can  the  Grantee  Hold  TLIP  Funds  in 
an  Interest-Bearing  Account? 

Funds  can  be  held  in  an  interest- 
bearing  account,  although  any  interest 
earned  in  excess  of  $100  must  be 
returned  to  the  fiscally  responsible 
Federal  agency  (43  CFR  12.64). 

E.  Grant  Award  Procedures 

1.  What  Additional  Information  Must  Be       * 
Provided  to  the  Service  by  the  Grantees 
Once  Awards  Are  Announced? 

Once  the  Director  notifies  grantees 
that  their  proposal  was  selected  for 
funding,  the  recipient  must  submit  a 
grant  agreement  and  attachments  as 
required  by  Federal  regulations.  As  with 
our  other  Federal  programs,  TLIP 
agreements  must  comply  with  43  CFR 
part  12,  the  National  Environmental 
Policy  Act,  Section  7  of  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  and  all  other 
applicable  Federal  laws  and  regulations. 
This  grant  program  is  also  subject  to 
provisions  of  Office  of  Management  and 
Budget  Circulars  No.  A-87,  A-102,  and 
A-133  [see  http://www.whitehouse.gov/ 
omb/circulars). 

2.  Once  Grants  Are  Awarded,  Who 
Should  the  Grantee  Consider  as  the 
Lead  Contact  Person? 

Once  grants  have  been  awarded,  the 
grantee  should  consider  the  appropriate 
Regional  Native  American  Liaison  as  the 
lead  contact  person  for  all  matters 
pertaining  to  the  particular  award. 
Financial  matters  will  be  delegated  to 
the  Division  of  Federal  Aid  through  the 
Native  American  Liaison. 

3.  When  Will  the  Service  Award  TLIP 
Grants? 

Once  the  Service  has  reviewed  and 
ranked  all  eligible  TLIP  grant  proposals, 
the  Director  will  make  his  final  decision 
within  30  days  of  receiving  the 
recommendations  of  the  national  review 
panel. 

4.  How  Will  Funds  Be  Disbursed  Once 
the  Service  Has  Awarded  TLIP  Grants? 

Subsequent  to  funding  approval,  greuit 
funds  are  electronically  provided 
through  the  Department  of  Health  and 
Human  Services'  SMARTLINK  payment 
management  system.  Through  this 
electronic  funds  transfer  (EFT),  grantees 
will  be  able  to  receive  funds  as  needed. 
Some  of  the  tribal  grantees  may  not  be 
EFT  compliant.  In  order  for  us  to  ensure 
optimal  service  to  potential  grantees 
within  the  current  Federal  Aid  process, 
grantees  will  need  to  obtain  EFT 
capabilities  compatible  with  the 
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system, 
advance  of 
the  total  grai^ 
documented 


Gran  tees 


n) 


payment  management 

may  request  an 
more  than  25  percent  of 
if  the  advance  is 
in  the  grant  agreement. 


5.  What  Repealling 
Tribes  Meet 
UnderaTLII 


Requirements  Must 
1 3nce  Funds  Are  Obligated 
Grant  Agreement? 


Quarterly  Financial  Status  Reports 
{SF-272)  wh  ch  can  be  found  at 
http://www.  V  'hitehouse.gov/omb/grants/ 
sf272.pdf,  must  be  submitted 
electronicall]  .  A  final  Financial  Status 
Report  (SF-2  59)  which  can  be  found  at 
http://www. V  hitebouse.gov/omb/grants/ 
sf269.pdf,  wi  1  be  due  to  the  Regional 
Office  within  90  days  of  the  grant 
agreement  en  ding  date.  An  annual 
performance  report — including  a  list  of 
project  accon  iplishmerits  relative  to 
those  which  'vere  planned  in  the  grant 
agreement — \  ^ill  also  be  required  within 
90  days  of  th(  i  end  of  each  12-month 
period.  The  e  Ffectiveness  of  each  tribe's 
program,  as  r;ported  in  the  annual 
performance  reports,  will  be  an 
important  fac  tor  considered  during  the 
grant  award  s  election  process  in 
subsequent  y  tars. 


6.  Is  There  a 
of  Funds  Tha : 
Administrat 


itU- 


Yes,  no  more 
program  func  s 
related  admiiiistrat 
than  12 
and  efficien 
waiver  of  this 
provided  by 
on  a  written 
why  such  a  w/|aiver 

V.  Procedura 


A.  Regulatory 
(Executive  Oi  der 

This  policy 


-imitation  on  the  Amount 
May  Be  Used  for 
Costs? 


ive 


than  12  percent  of 
can  be  used  for  staff  and 
ive  costs.  If  more 
perc^t  is  necessary  to  properly 
operate  the  program,  a 
limitation  may  be 
Regional  Director  based 
j|istification  explaining 
is  necessary. 


t  le '. 


Requirements 


Planning  and  Review 
12866) 


document  identifies 
proposed  eligibility  criteria  and 
selection  facti  )rs  that  may  be  used  to 
award  grants  ander  TLIP.  The  Service 
developed  thi  s  policy  to  ensure 
consistent  ani  i  adequate  evaluation  of 
grant  proposa  s  that  are  voluntarily 
submitted  ana  to  help  prospective 
applicants  un  derstand  how  the  Service 
will  award  gr  nts.  According  to 
Executive  Ore  er  12866,  this  policy 
document  is  <  ignificant  and  has  been 
reviewed  by  t  le  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  four  critei  ia  discussed  below. 

l.TLIPwil  not  have  an  annual  effect 
on  the  econoi  ly  of  SI  00  million  or  more 
or  adversely  i  ffect  in  a  material  way  the 
economy,  a  s<  ctor  of  the  economy, 
productivity,  obs,  the  environment, 
public  health  or  safety,  or  State  or  local 


communities.  The  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  (FY) 
2002  allowed  the  Secretary  to  create 
TLIP.  In  addition,  grants  that  are  funded 
will  generate  other,  secondary  benefits, 
including  benefits  to  natural  systems 
[e.g.,  air,  water)  and  local  economies. 
All  of  these  benefits  are  widely 
distributed  and  are  not  likely  to  be 
significant  in  any  single  location.  It  is 
likely  that  some  residents  where 
projects  are  initiated  will  experience 
some  level  of  benefit,  but  quantifying 
these  effects  at  this  time  is  not  possible. 
We  do  not  expect  the  sum  of  all  the 
benefits  from  this  program,  however,  to 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more. 

2.  We  do  not  believe  the  TLIP  would 
create  inconsistencies  with  other 
agencies'  actions.  Congress  has  given 
the  Service  the  responsibility  to 
administer  this  program. 

3.  As  a  new  grant  program,  the  TLIP 
would  not  materially  alter  the  budgetary 
impact  of  entitlements,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  policy  ' 
document  establishes  a  new  grant 
program,  authorized  by  Pub.  L.  107-63, 
which  should  make  greater  resources 
available  to  applicants.  The  submission 
of  grant  proposals  is  completely 
voluntary,  but  necessary  to  receive 
benefits.  When  an  applicant  decides  to 
submit  a  grant  proposal,  the  proposed 
eligibility  criteria  and  selection  factors 
identified  in  this  policy  can  be 
construed  as  requirements  placed  on  the 
awarding  of  the  grants.  Additionally,  we 
will  place  further  requirements  on 
grantees  who  are  selected  to  receive 
funding  under  the  TLIP  program  in 
order  to  obtain  and  retain  the  benefit 
they  are  seeking.  These  requirements 
include  specific  Federal  financial 
management  and  reporting  requirements 
as  well  as  specific  habitat  improvements 
or  other  management  activities 
described  in  the  applicant's  grant 
proposal. 

4.  OMB  has  determined  that  this 
policy  raises  novel  legal  or  policy 
issues,  and,  as  a  result,  this  document 
has  undergone  OMB  review. 

B.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  ' 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  as  amended, 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (e.g.,  small  businesses,  small 
organizations,  and  small  government 


jurisdictions).  Indian  tribes  are  not 
considered  to  be  small  entities  for 
purposes  of  the  Act  and,  consequently, 
no  regulatory  flexibility  analysis  has 
been  done. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996 

This  implementation  guidance  is  not 
considered  a  major  rule  imder  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996  (5  U.S.C. 
804(2))  because  it  does  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  The  yearly  amount  of 
TLIP  program  funds  is  limited  to 
$3,974,000. 

This  implementation  guidance  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  Actions  under  this 
implementation  guidance  will  distribute 
Federal  funds  to  Indian  tribal 
governments  and  tribal  entities  for 
purposes  consistent  with  activities 
similar  to  other  Service  programs 
designed  to  enable  landowners  to 
protect  and  conserve  species  as  may  be 
protected  under  the  Endangered  Species 
Act  and  the  habitat  that  supports  such 
species. 

This  implementation  guidance  does 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 

D.  Unfunded  Mandates  Reform  Act 

This  implementation  guidance  would 
not  impose  unfunded  mandates  as 
defined  by  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4, 
March  22.  1995,  109  Stat.  48).  This 
guidance  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1532). 

E.  Takings  Implication  Assessment 
(Executive  Order  12630) 

This  implementation  guidance  does 
not  have  significant  "takings" 
implications.  This  implementation 
guidance  does  not  pertain  to  "taking"  of 
private  property  interests,  and  its 
impact  on  private  property  would  be  an 
incentive  that  is  totally  landowner 
driven. 

F.  Executive  Order  1321 1 — Energy 
Effects 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  which  speaks  to 
regulations  that  significantly  affect 
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energy  supply,  distribution,  and  use. 
The  Executive  Order  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
implementation  guidance  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
no  Statement  of  Energy  Effects  has  been 
prepared. 

G.  Executive  Ordet  13132 — Federalism 

This  implementation  guidance  does 
not  have  significant  Federalism  effects 
because  it  pertains  solely  to  Federal- 
tribal  relations  and  will  not  interfere 
with  the  roles,  rights,  and 
responsibilities  of  States. 

H.  Civil  justice  Reform  (Executive  Order 
12988) 

This  implementation  guidance  does 
not  unduly  burden  the  judicial  system 
and  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
the  Executive  Order  12988. 

/.  National  Environmental  Policy  Act 
(NEPA) 

This  implementation  guidance  does 
not  constitute  a  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Service  has 
determined  that  the  issuance  of  the 
implementation  guidance  is 
categorically  excluded  under  the 
Department  of  the  Interior's  NEPA 
procedures  in  516  DM  2,  Appendix  1, 
and  516  DM  6,  Appendix  1.  The  Service 
will  be  responsible  for  ensuring  that 
grants  funded  through  TLIP  are  in 
compliance  with  NEPA. 

/.  Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Pursuant  to  Executive  Order  13175  of 
November  6,  2000,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments,"  we  have  committed  to 
consulting  with  tribal  representatives  in 
the  finalization  of  the  implementation 
guidance  for  the  TLIP.  We  have 
evaluated  any  potential  effects  on 
federally  recognized  Indian  tribes  and 
have  determined  that  there  are  no 
potential  adverse  effects.  This  guidance 
expands  tribal  participation  in  Service 
programs  and  allows  for  opportunities 
for  tribal  wildlife  management  and 
conservation  initiatives  across  Indian 
Country.  We  will  continue  to  consult 
with  tribal  governments  and  tribal 
entities  as  a  part  of  the  policymaking 
process,  and  beyond  in  furthering  our 
mutual  goals  for  the  TLIP. 


K.  Paperwork  Reduction  Act  (44  U.S.C. 
3501) 

The  information  collection 
requirements  of  this  program  will  be 
largely  met  through  the  Federal  Aid 
Grants  Application  Booklet.  Federal  Aid 
has  OMB  approval  for  this  information 
collection  under  Control  Number  1018- 
1019.  This  approval  applies  to  grants 
managed  by  the  Division  of  Federal  Aid. 
even  if  these  grants  are  for  other 
Divisions  of  the  Service.  We  are 
collecting  this  information  relevant  to 
the  eligibility,  substantiality,  relative 
value,  and  budget  information  from 
applicants  in  order  to  make  awards  of 
grants  under  these  programs.  We  are 
collecting  financial  and  performance 
information  to  track  costs  and 
accomplishments  of  these  grant 
programs.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

VI.  Summary  of  Comments  and 
Recommendations 

On  December  27,  2002,  the  Fish  and 
Wildlife  Service  (Service)  published  the 
proposed  guidelines  for  the  Tribal 
Wildlife  Grant  program  (TLIP)  with  an 
open  comment  period  of  1  month  (67  FR 
79133).  On  January  27,  2003,  the  Service 
had  received  a  total  of  41  comment 
submissions.  Thirty  tribes,  4  tribal 
organizations,  2  private  enterprises,  1 
organization,  and  4  Federal  entities 
provided  suggestions  for  these  proposed 
guidelines.  These  comments  are 
addressed  below. 

In  part  I,.  Background,  we  asked 
several  questions  of  particular  concern 
to  the  Service  regarding  a  limit  on  the 
amount  of  funding  to  be  made  available 
to  any  one  tribe,  our  adherence  to 
Congressional  intent  in  the  proposed 
guidelines,  and  what  type  of  entities 
were  eligible  to  participate  in  the  TLIP. 
The  responses  for  comments  are 
summarized  in  the  corresponding 
sections  below. 

In  part  II.,  Proposed  Implementation 
Guidelines,  section  A.,  Eligibility  (1-3), 
we  proposed  a  competitive  program  in 
which  only  federally  recognized  tribes 
would  be  able  to  apply  for  funding,  but 
stipulated  that  tribed  organizations  and 
other  non-Federal  entities  may  enter 
into  grant  agreements  as  contractors  or 
subgrantees  to  federally  recognized 
tribes.  It  was  also  proposed  that  non- 
federally  recognized  tribes  be  excluded 
from  submitting  proposals. 

Seven  comments  specifically  stated 
that  only  federally  recognized  tribes 
should  be  eligible  to  enter  into  grant 
agreements,  with  one  asking  that  the 


term,  "federally  recognized  tribe"  be 
fully  explained  by  incorporating  the 
inclusion  of  federally  recognized  tribes; 
pueblos;  rancherias;  Alaska  native 
villages  or  traditional  councils  as 
defined  by  the  Alaska  Native  Claims 
Settlement  Act;  and  tribal  governing 
bodies  as  recognized  by  the  Bureau  of 
Indian  Affairs  (BIA),  such  as  Indian 
Reorganization  Act  councils  or  tribal 
entities  that  have  received  Self 
Governance  status  under  the  Self 
Governance  Act.  No  comments 
advocated  for  the  inclusion  of  tribes  that 
are  not  recognized  by  the  Federal 
Government,  although  nme  noted  their 
agreement  with  their  exclusion  from 
participating  in  TLIP.  Two  comments 
advocated  for  the  inclusion  of 
individual  Indian  trust  land  allotment 
owners  as  eligible  direct  participants. 

Five  comments  agreed  that  trioal 
organizations  may  participate  as 
contractors  or  subgrantees  but  not  as 
direct  applicants  to  TLIP.  Two  stated 
that  only  federally  recognized  tribes 
should  be  eligible.  Three  comments 
advocated  for  the  inclusion  of  consortia 
of  federally  recognized  tribes  as  eligible 
participants  in  TLIP  as  direct 
applicants. 

Response:  Congress  specified  the  TLIP 
is  only  for  federally  recognized  Indian 
tribes,  which  includes  Alaskan  Native 
Villages,  but  Congress  did  not  include 
tribal  organizations  or  consortia.  Tribal 
organizations,  consortia,  commissions, 
or  other  non-tribal  entities  are  not 
directly  eligible  to  receive  grants,  but 
may  participate  as  subgrantees  or 
contractors  to  federally  recognized 
Indian  tribes.  Individual  Indian  allottees 
are  not  eligible  grantees  through  TLIP 
but  are  encouraged  to  work  with  States 
and  tribes  as  subgrantees  or  contractors. 

In  part  II.,  Proposed  Implementation 
Guidelines,  section  A.,  Eligibility  (4),  it 
was  proposed  that  the  Service  would 
request  proposals  through  a  Federal 
Register  notice  and  other  forms  of 
outreach  and  that  proposals  be  received 
by  the  respective  Regional  Directors. 
One  comment  suggested  that  proposals 
should  be  ranked  and  selected  for 
approval  at  the  Regional  level,  and  two 
others  simply  agreed  with  the  proposed 
system. 

Response:  The  delivery  of  TLIP  will 
be  conducted  by  the  Regional  Native 
American  Liaisons  at  the  Regional  level. 
The  submission  of  proposals  to  the 
Regional  Directors  is  consistent  with  the 
Regional  delivery  process.  However, 
because  this  is  a  national  program,  the 
national  review  and  screening  of 
proposals  is  appropriate.  The  authority 
to  make  ftnal  decisions  on  proposals  to 
be  funded  lies  with  the  Director  of  the 
Service.  ^ 
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\n  part  II..  Proposed  Implementation 
Guidelines,  section  A.,  Eligibility  (5-9), 
the  Service  proposed  that  the  Native 
American  Li<  isons  in  each  Regional 
Office  coordi  tiate  the  screening  and 
ranking  of  pr  jject  proposals  on  the  basis 
of  nationally  uniform  criteria.  A 
national  pan(  \  would  then  review  the 
Regionally-ra  nked  proposals  for 
reconunenda  ion  to  the  Director  for 
selection.  Th  j  proposed  panels  would 
be  made  up  c  f  Service  and  other  Federal 
personnel.  Tl  e  Director  will  make  the 
final  proposa  selections  on  the  basis  of 
these  recomn  lendations. 

Four  respo  idents  noted  their 
agreement  wi  th  nationally  uniform 
ranking  critei  ia.  and  two  favored 
Tegional  rank  ng.  Three  advocated  for  a 
geographic  oi  population  based 
component  tc  the  selection  of  proposals. 

Response: '  "LIP  is  a  competitive 
program  for  fi  ;derally  recognized  Indian 
tribes  regardl  ;ss  of  geographic,  land,  or 
population  b<  sed  components.  All  tribes 
are  equally  eligible  to  submit  proposals. 
Therefore.  th(!  use  of  nationally  uniform 
criteria  is  apf  ropriate  for  ranking 
proposals  at  1  oth  the  Regional  and 
National  leve  s. 

The  Servic(  will  screen  and  score 
proposals  in  I  he  Regional  Offices.  A 
national  panel  will  then  make 
recommendal  ions  to  the  Director  based 
on  these  outc  imes. 

The  Service  \  examined  various 
possible  formulas  for  selecting 
proposals  based  on  land  area  and  other 
factors  but  wi  s  unable  to  identify  any 
formula  that  iidequately  considered  the 
wide  variabil  ty  among  tribes,  including 
their  land  base,  population,  and 
distribution  across  the  United  States. 

Of  the  com  nents  received  on  the 
proposed  ma];eup  of  the  panel,  21 
agreed  and  provided  suggestions  as  to 
which  other  5  ervice  or  other  Federal 
personnel  shtuld  be  involved.  One 
respondent  st  ited  that  the  Regional 
Native  Ameri  ;an  Liaisons  should  act  in 
an  advisory  cipacity  to  the  ranking 
team,  and  oru  stated  that  Regional 
Native  Ameri  :an  Liaisons  should  be 
excused  from  ranking  Regional 
proposals.  Fo  Jrteen  submissions ' 
advocated  for  the  inclusion  of  tribal 
representatioi  i  in  the  ranking  process;  of 
these,  two  sp<  cifically  identified  the 
Native  Ameri  :an  Fish  and  Wildlife 
Society  as  an  appropriate  resource  to 
serve  this  piu  pose. 

Response:  1  ne  Regional  and  National 
panels  will  ccnsist  of  Service  fish  and 
wildlife  professionals  and  other  Federal 
agency  persoi  inel  knowledgeable  of 
Native  Amerii  :an  natural  resource 
issues.  The  cc  mments  received  will  be 
considered  inj  the  selection  of  panel 
members.  Regional  Native  American 


Liaisons  will  coordinate  the  screening 
and  scoring  of  proposals  and  will  act  in 
an  advisory  capacity  to  the  Regional 
panels.  They  will  not  participate  in  the 
actual  screening  or  scoring  of  proposals. 
The  Regional  Native  American  Liaisons 
will  serve  on  the  national  review  panel 
along  with  other  Service  personnel  to 
make  recommendations  to  the  Director 
for  selection. 

TLIP  Proposed  Guidelines  state  that 
"the  Director  will  make  the  final 
determination  for  grant  approval."  Six 
respondents  stated  their  agreement  with 
this  language.  Three  suggested  that  the 
national  review  team  be  capable  of 
making  the  final  decision  on  accepting 
proposals  through  consensus,  and  one 
stated  that  the  Regional  Native 
American  Liaisons  should  rank  and 
award  proposals  in  their  respective 
Regions.  In  addition  to  these  comments, 
it  was  suggested  that  an  appeal  process 
should  be  included  for  proposals  that 
are  not  selected. 

Response:  Because  this  is  a  nationally 
competitive  program,  the  Secretary's 
authority  is  delegated  solely  to  the 
Director,  who  will  review 
recommendations  and  make  final 
selections.  Proposals  which  are  not 
selected  will  receive  information  to 
improve  their  chances  of  future 
selection. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (1),  states  that  TLIP  is  not 
exempt  from  any  of  the  Federal  grant 
program  compliance  requirements  as 
specified  in  43  CFR  part  12,  OMB 
Circulars  A-102  and  A-87,  and  Service 
Manual  Chapters  522  FWl  and  523 
FWl.  Two  comments  addressed  this 
issue,  both  in  agreement,  but  one  called 
for  the  inclusion  of  language  that 
identified  the  tribe's  fiduciary 
responsibility  over  contractees. 

Response:  The  language  in  the 
proposed  notice  will  be  amended  to 
indicate  Tribal  grantees'  responsibility 
for  ensuring  that  subgrantees  and 
contractors  adhere  to  these 
requirements. 

In  part  II..  Proposed  Implementation 
Guidelines,  section  B,.  Application 
Requirements  (2),  general  inclusions  for 
proposals  in  the  TLIP  program  are 
addressed.  They  include  a  Cover  Letter, 
Program  Summary,  Program  Narrative, 
Budget  Narrative,  and  Resolution  of 
Support.  Two  general  comments  on  this 
section  were  received;  one  stated 
approval  of  the  proposed  components  of 
the  grant  proposal,  and  another  noted 
the  necessity  of  keeping  the  process  as 
simple  as  possible  to  alleviate  the 
administrative  burden  on  the  applicant. 

Response:  Comments  noted. 


No  comments  were  received  on  the 
requirement  of  a  Cover  Letter  or 
Program  Summary. 

Nine  respondents  commented  on  the 
requirement  of  a  Program  Narrative. 
Eight  advocated  for  the  inclusion  and/ 
or  prioritization  of  tribal  goals  rather 
than  "relevant  Service  Performance 
Goals."  Two  asked  that  Service  Goals, 
1.4,  1.5,  1.6,  and  Mission  Goal  in 
Partnerships  4.1  be  included,  and  one 
respondent  stated  that  the  Service 
should  delete  this  criterion  or 
incorporate  tribal  goals. 

Response:  TUP  funding  is  to 
establish,  or  supplement  existing, 
landowner  incentive  programs  that 
provide  technical  and  financial 
assistance,  including  habitat  protection 
and  restoration,  to  private  landowners 
for  the  protection  and  management  of 
habitat  to  benefit  federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  private  lands  as  stated 
in  the  appropriations  language.  The  care 
and  maintenance  of  the  nation's  fish 
and  wildlife  resources  is  dependent  on 
cooperative  efforts  of  partners.  The 
Service's  performance  goals  articulate 
the  importance  of  tribal  partnerships  in 
Mission  Goal  4.1  and  the  broad  range  of 
mutually  beneficial  resource 
accomplishments  that  can  result  fi-om 
partnership  actions.  The  final  guidance 
has  been  modified  to  include  Mission 
Goal  4.1  Tribal  Partnerships,  and 
resource-related  goals,  including  1.1; 
1.2;  1.3;  1.4;  1.5;  1.6,  Sustainability  of 
Fish  and  Wildlife  Populations  http:// 
planning.fws.gov/tahleofcon.html. 

No  comments  were  received  on  the 
material  under  the  heading  Budget 
Narrative. 

Seven  comments  were  submitted 
regarding  the  requirement  of  a 
Resolution  of  Support  from  the 
appropriate  tribal  governing  body  that 
supports  the  proposed  project.  One 
expressly  opposed  this  requirement.  Six 
said  that  often  it  is  not  reasonable  to 
expect  a  tribal  governing  body  to  meet 
diu-ing  the  open  period  for  submitting 
grant  proposals.  Several  comments 
proposed  remedies  that  would  allow  for 
a  letter  of  support  from  the  "duly 
elected  leader  of  the  tribe"  or  the  "tribal 
Chair  or  Councilperson. " 

Response:  The  requirement  for  a 
Resolution  of  Support  is  an  assurance 
that  the  tribal  governing  body  supports 
the  proposed  project  and  the  actions 
necessary  to  realize  the  natural  resource 
benefits  identified  in  the  proposal.  The 
Service  recognizes  that  there  could  be 
times  when  a  tribal  resolution  of 
support  for  a  proposal  may  not  be 
logistically  possible.  The  Service  will 
amend  the  requirement  to  accept  a  letter 
or  signed  endorsement  fi-om  an 


individual  with  delegated  tribal 
authority.  If  a  resolution  of  support  is 
not  submitted  with  the  proposaJ,  one 
will  be  required  from  the  tribal 
governing  body  prior  to  the  Service's 
awarding  of  the  grant. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (3),  states  that  the 
proposal  package  will  be  made  available 
through  the  Service's  Regional  Native 
American  Liaisons.  Two  comments 
pointed  out  that  they  would  like  to  be 
able  to  download  the  proposal  package 
from  the  Internet  and  one  comment 
noted  support  for  the  proposed  process. 

Response:  The  Service  is  required  to 
provide  access  to  application  packages 
through  as  many  sources  as  available. 
Therefore,  application  guidelines  and 
packages  for  this  grant  program  can  be 
obtained  through  Regional  Native 
American  Liaisons  as  well  as  through 
the  Service's  Web  site  at  http:// 
grants.fws.gov/tribal.html. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (4),  states  that  matching 
funds  are  required  in  the  amount  of  25 
percent  derived  from  non-Federal 
sources.  One  respondent  stated  that 
tribal  support  is  nonenforceable  and 
could  be  used  as  a  tool  by  applicants  to 
unfairly  weight  their  proposals  (either 
unwittingly  or  intentionally)  and  that 
this  criterion  is  not  meaningful  and 
should  be  waived.  Fourteen  comments 
asked  that  the  Service  eliminate  or 
decrease  matching  funds  requirement 
and  cited  the  Service  Policy  on  Waivers 
for  tribal  governments  as  justification 
for  doing  so.  One  asked  that  we 
implement  a  provision  to  waive  this 
criterion  for  tribes  with  demonstrated 
hardship,  and  three  agreed  with  the  25 
percent  match. 

Response:  The  Service  has  identified 
those  costs  that  are  considered 
allowable  as  in-kind  contributions  or 
matching  funds  in  Service  Manual  522 
FW  1  and  in  43  CFR  12.64.  A  grantee 
can  provide  materials,  equipment,  or 
other  services  as  a  noncash  match  for 
portions  of  the  grantee's  matching  share. 
The  value  of  land  may  be  provided, 
including  the  land  proposed  for 
restoration,  enhancement,  or 
management  as  a  non-cash  match, 
provided  that  the  land  or  associated 
costs  are  necessar\'  and  reasonable  for 
completing  the  project.  We  will  keep  the 
match  requirement  to  encourage 
partnerships  and  leverage  funds 
whenever  possible. 

In  part  II..  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (5j,  the  Service  outlines 
the  proposed  allowance  for  in-kind 
contributions  as  meeting  a  matching 


funds  requirement  and  provides 
additional  information  as  to  how  it 
defines  in-kind  Contributions.  One 
respondent  agreed,  and  one  disagreed, 
stating  that  doing  so  would  add  no 
value  to  a  proposal.  Three  asked  that 
funds  derived  fi-om  Pub.  L.  93-638  be 
considered  as  allowable  for  matching 
funds,  in  accordance  with  established 
BIA  protocol. 

Response:  The  Service,  recognizes  the 
benefits  of  partnering  with  private, 
local,  or  State  agencies,  and  wishes  to 
encourage  the  efforts  of  those  that  do 
provide  partnership  opportunities  for 
the  benefit  of  fish  and  wildlife 
resources.  Funds  derived  from  Pub.  L. 
93-638  can  be  identified  to  meet  the 
matching  funds  requirement. 

In  part  II.,  Proposed  Implementation 
Guidelines, .section  B.,  Application 
Requirements  (6),  the  Service  indicated 
that  tribes  are  encoiuraged  to  submit  a 
single  proposal  but  may  submit 
additional  proposals  if  all  of  the  funds 
are  not  expended.  Three  comments 
agreed  that  one  proposal  is  sufficient 
long  as  the  tribe  can  bundle,  several 
projects,  with  the  understanding  that 
portions  may  be  rejected.  One  stated 
that  a  single  proposal  is  a  good  target 
but  should  not  exclude  multiple 
proposals  outright.  Two  advocated  for 
multiple  proposals  and  one  asked  the 
Service  to  definitively  state  whether  one 
or  multiple  proposals  are  allowable.  A 
final  comment  noted  that  one  proposal 
is  reasonable  but  should  not  preclude  a 
tribe  fi-om  participating  if  it  is  part  of  a 
consortium  {if  allowed)  that  has  been 
awarded  funds  as  a  subgrantee  or 
contractor. 

Response:  Tribes  are  encouraged  to 
submit  one  proposal,  but  multiple 
proposals  are  allowable. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (7  and  8),  recommends  no 
minimum  and  that  a  maximum  of 
approximately  5  percent  of  available 
funds  ($200,000)  be  implemented. 
Depending  upon  the  number  of 
proposals  submitted  and  the  relative 
merit  of  each,  some  applicants  may 
receive  greater  amounts.  One 
recommendation  stated  that  a  $5,000 
minimum  be  placed  on  proposals  to 
relieve  administrative  burden  on  the 
Service.  Sixteen  comments  supported  5 
percent  as  a  nonbinding  target  but  not 
as  a  strict  cap.  Other  comments 
suggested  a  1,  2  or  2.5  percent  or  a 
$75,000  cap  on  proposals.  One  comment 
advocated  for  a  cap  based  on  the  land 
base  of  projects,  but  did  not  offer  any 
further  explanation.  Three  disagreed 
with  the  proposed  5  percent  and 
advocated  for  no  cap  at  all.  It  was  also 
suggested  that  the  Service  state  clearly 


if  a  limit  is  an  actual  cap  or  simply  a 
target.  Another  agreed  that  a  maximum 
needs  to  be  established  but  offered  no 
recommendation. 

Response:  The  Service  will  award 
grants  up  to  a  maximum  of  $200,000  per 
proposal  with  no  more  than  $200,000 
total  awarded  to  any  one  tribe.  There  is 
no  proposal  or  grant  award  minimum 
but  the  Service  is  concerned  that  an 
excess  number  of  small  grants  could 
result  in  an  undue  administrative 
burden. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  C..  Ranking  Criteria 
offers  a  proposed  weighting  system  by 
which  the  Ser\'ice  can  determine  a 
relative  score  for  proposals,  including 
Benefit,  Performance  Measures,  Work 
Plan,  Budget,  Capacity  Building, 
Commitment,  Partnerships,  and 
Administrative  Costs.  One  general 
comment  on  the  Ranking  Criteria  was  to 
make  them  as  close  as  possible  to  those 
of  the  Service's  Landowner  Incentive 
Program  (LIP).  An  additional  comment 
asks  that  the  Service  better  define  what 
this  programs  priorities  are. 

Response:  TLIP  funds  are  handled 
differently  from  LIP  funds  because  tribal 
lands  are  not  predominantly  private 
lands  and  because  tribes  are  inherently 
different  from  States.  Congress  included 
tribes  in  the  LIP  program  but  did  not 
provide  further  guidance  in  accounting 
for  these  inherent  differences.  TLIP 
accommodates  these  differences  as 
necessary  but  is  similar  to  LIP  where 
possible.  Ranking  criteria  will  be  more 
clearly  defined  in  the  TLIP  guidance. 

Regarding  the  Benefit  of  proposals,  13 
comments  advocated  adding  emphasis 
to  this  criterion.  Two  agreed,  provided 
tribes  are  permitted  to  set  their  own 
goals  and  priorities  to  determine  which 
species  are  to  benefit.  Two  respondents 
stated  that  tribal  priorities  should  take 
precedence  over  the  Service's.  One 
comment  favored  increasing  the 
emphasis  on  federally  listed  endangered 
species  (as  identified  in  the  Endangered 
Species  Act),  and  another  specifically 
suggested  that  no  special  preference  be 
placed  upon  them.  A  final  comment 
stated  that  preference  should  be  given  to 
tribes  with  Integrated  Resource 
Management  Plans  or  Natural  Resource 
Management  Plans. 

Response:  The  cumulative  maximum 
of  25  points  for  Benefit  (0-25)  and  20 
points  for  Performance  Measures  (0-20) 
already  places  high  value  on  the  extent 
to  which  the  project  will  benefit  fish 
and  wildlife  resources.  Together  these 
criteria  measure  value  or  benefit,  for  a 
total  score  of  30  points.  The  Ser\'ice 
agrees  that  benefits  will  be  measured 
against  tribal  fish  and  wildlife  goals. 
The  Service  requires  that  tribes 
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articulate  h  )w  their  proposals  help 
support  the  goals  and  objectives  of  the 
TLJP  and  S(  srvice  Performance  Goals  in 
their  propo;  ;al  narratives. 

By  incluc  ing  "activities  that  protect 
and  restore  habitats  that  beneBt 
federally  listed,  proposed,  or  candidate 
species,  or  (»ther  at-risk  species"  tribes 
are  provide  i  with  discretion  to 
implement  jrojects  that  benefit  species 
of  conservation  concern  and  species  of 
cultural  importance.  Special  emphasis 
will  not  be  placed  on  federally  listed 
endangeredlspecies  as  this  is  not  the 
focus  of  this  grant  program. 

Under  th^  heading  Performance 
Measures,  Ave  comments  called  for  an 
emphasis  tq  this  criterion.  Two 
suggested  tl  at  the  Service  de-emphasize 
it.  Three  coi  aments  suggested  that  tribal 
goals  be  inc  uded,  and  three  others 
called  for  the  inclusion  of  Service  Goals, 
1.4,  1.5,  l.eJ  and  Mission  Goal  in 
Partnership*  4.1. 

Responsei  The  Service  believes  that 
quantifiable!  performance  measures  are 
an  important  ranking  criterion.  This 
criterion  is  weighted  adequately  in  the 
ranking  pro(  ;ess.  Tribes  are  required  to 
articulate  hdw  their  proposals  help 
support  the  ^oals  and  objectives  of  the 
TLJP  and  Se  rvice  and  tribal  Performance 
Goals  in  the  r  proposal  narratives  in  the 
Benefit  criterion.  Four  comments 
suggested  ai)  added  emphasis  to  the 
Work  Plan  criterion,  and  one  supported 
the  proposed  emphasis  on  the  Budget 
criterion. 

flesponse  i  The  Service  believes  these 
criteria  are  adequately  emphasized  in 
the  ranking  process. 

Six  respondents  felt  that  emphasis 
should  be  added  to  the  Capacity 
Building  criierion,  and  one  stated 
further  that  such  projects  should  be 
favored  in  future  funding  periods.  Two 
asked  that  the  Service  remove  or  de- 
emphasize  tnis  criterion,  and  two  agreed 
with  it  as  proposed. 

flesponse .1  The  Service  believes  that 
this  criterioa  is  adequately  emphasized. 
Many  tribesjhave  limited  capacity  to 
develop  and  implement  programs  for 
the  protection  and  management  of 
habitat  to  benefit  federally  listed, 
proposed,  oi  candidate  species,  or  other 
at-risk  species,  and  TLIP  provides  an 
excellent  opportunity  to  increase  their 
capacity.  The  Service  believes  that  TLIP 
can  enhancej  the  capacity  for  all  tribes 
to  implement  programs  for  the  benefit  of 
fish  and  wildlife,  even  tribes  with 
relatively  sophisticated  fish  and  wildlife 
departments! 

Under  the  heading  Commitment,  17 
respondents  asked  that  the  Service 
remove  or  de-emphasize  this  criterion,  1 
agreed  with  it  and  1  advocated  for 
further  emp  lasis.  One  final  respondent 


suggested  that  if  this  match  is  a 
"requirement,"  we  should  consider 
lessening  the  commitment  or  waiving  it 
in  cases  of  demonstrated  hardship. 

Response:  The  Service  is  sensitive  to 
the  concerns  expressed  by  many  of 
those  commenting  on  the  matching 
requirements  for  TLIP.  However, 
Congress  specifically  requires  that  tribes 
make  a  commitment  to  their  projects 
and  provide  a  match  for  these  funds  in 
order  to  leverage  Federal  dollars.  The 
Service  specifically  set  a  low  match 
requirement  (25  percent)  relative  to 
other  Federal  grant  programs  to  address 
this.  Many  grant  programs  now  require 
a  100  percent  match.  In  addition,  the 
Service  will  accept  a  variety  of  forms  of 
support  from  the  tribes  to  meet  the 
match  requirement,  including  cash,  in- 
kind  support,  equipment,  and  materials. 

Eighteen  comments  on  the 
Partnerships  criterion  ask  that  the 
Service  remove  or  de-emphasize  this 
criterion  as  proposed.  One  suggested 
that  letters  of  support  should  be 
considered  if  funds  for  a  match  are  not 
available,  and  one  advocated  for  an 
allowance  for  "partnerships"  that 
include  non-Federal  partners. 

Response:  Partnersnips  are  an 
increasingly  essential  tool  in  the 
management  of  natural  resources.  The 
Service  believes  that  tribes  developing 
partnerships  with  other  organizations  to 
implement  projects  under  TLIP  should 
be  rewarded  in  the  proposal  ranking 
process.  The  Service  agrees  that  this 
criterion  should  be  de-emphasized  and 
has  reduced  the  relative  value  of  this 
criterion.  Tribes  are  especially 
encouraged  to  partner  with  non-Federal 
entities  in  order  to  better  leverage 
Federal  dollars  and  provide  greater 
benefit  to  Federal  taxpayers.  In  the  final 
guidance  Partnerships  and  Commitment 
criteria  have  been  combined  into  a  new 
category.  Contributions  and 
Partnerships. 

Five  comments  asked  that  the  Service 
remove  or  de-emphasize  the  proposed 
Administrative  Costs  criterion,  and  two 
agreed  with  this  criterion  as  proposed. 
Four  comments  advocated  for  not 
considering  the  tribal  indirect  cost  rate 
as  administrative  cost,  and  one 
suggested  that  the  Service  specify  an 
allowable  amount  for  indirect  cost  rates. 
One  comment  suggested  a  limit  on 
allowable  administrative  costs.  Nine 
comments  advocated  for  making  em 
allowance  for  staff  or  seasonal 
employees  by  removing  the  word  "staff' 
fi^om  the  proposed  language.  Two  agreed 
with  the  proposed  emphasis  on 
Administrative  Costs. 

Response:  Administrative  Costs  is 
eliminated  from  the  ranking  criteria.  We 
have,  however,  limited  the  total  amount 


of  the  grant  that  can  be  used  for 
administrative  costs  to  12  percent 
unless  a  waiver  is  granted  by  the 
Regional  Director. 

Under  Part  II.,  Proposed 
Implementation  Guidelines,  section  D., 
TLIP  Operations  and  Management  (1), 
proposes  that  TLIP  funds  can  be  used  to 
cover  the  costs  of  environmental  review, 
habitat  evaluation,  permit  review,  and 
other  environmental  compliance 
activities  associated  with  a  TLIP  project, 
provided  they  are  included  in  the 
budget  and  discussed  in  the  Program 
and  Budget  Narratives.  Two  comments 
agreed  with  this  language,  and  one 
asked  that  the  allowable  activities 
further  specify  that  TLIP  funds  may  be 
used  to  address  the  costs  of  adhering  to 
tribal  environmental  compliance 
activities. 

The  Service  concurs  and  does  not 
specify  at  what  level  of  environmental 
compliance  (Federal,  State,  tribal,  etc.) 
TLIP  funds  can  be  used,  so  long  as  they 
are  directly  related  to  the  TLIP  project 
or  program  being  funded  and  are 
included  in  the  budget  and  discussed  in 
the  program  and  budget  narratives. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TUP  Operations 
and  Management  (2),  broadly  defines 
the  activities  that  are  eligible  for 
funding  under  TLIP.  Three  comments 
called  for  greater  detail  in  definitions 
and  explanation  of  the  intent  of  TLIP 
and  provided  suggested  language  to 
better  define  tribal  lands,  wildlife, 
conservation,  Tribal  Fish  and  Game 
department  or  Tribal  Fish  and  Wildlife 
department  and  wildlife  restoration 
project.  One  other  comment  called  for 
the  allowance  of  research  projects,  and 
another  advocated  for  the  inclusion  of 
archeological  surveys  by  Tribal  Historic 
Preservation  Officers. 

Response:  Congress  specified  that 
TLIP  grants  are  to  be  used  to  establish 
or  supplement  programs  that  provide 
technical  and  financial  assistance, 
including  habitat  protection  and 
restoration,  to  tribes  for  the  protection 
and  management  of  habitat  to  benefit 
federally  listed,  proposed,  or  candidate 
species,  or  other  at-risk  species  on 
private  lands.  The  Service  believes  that 
tribes  may  implement  TLIP  projects  on 
a  variety  of  lands  in  "Indian  Country," 
including  reservations,  individual 
allotments,  fee-lands,  and  village 
corporation  and  regional  corporation 
lands  in  Alaska.  Only  activities  that 
result  in  the  protection  and  management 
of  habitat  and  benefit  listed,  proposed, 
candidate,  or  other  at-risk  species  are 
eligible  for  funding.  Research  projects  or 
archeological  projects  are  not  eligible. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TUP  Operations 
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and  Management  (3),  defines  which 
activities  are  not  allowable  under  TLIP. 
It  states  that  inclusion  of  activities 
required  to  comply  with  a  Biological 
Opinion  or  activities  required  to  comply 
with  a  permit  (e.g.,  mitigation  activities) 
is  not  allowable.  However,  a  proposal 
can  include  activities  that  implement 
conservation  recommendations.  Two 
comments  expressed  concern  that  no 
TLIP  funds  should  be  diverted  to  any 
nontribal  mandates,  court  directives,  or 
Federal  activities  required  to  uphold  the 
trust  responsibility.  One  conmient  asked 
that  "Biological  Opinion"  be  further 
defined.  Two  comments  advocated  for 
allowing  for  mitigation  costs  associated 
with  compliance  activities  related  to  the 
Endangered  Species  Act. 

Response:  All  TLIP  funds  will  be 
awarded  to  Tribes  and  will  not  be 
diverted  to  any  nontribal  mandates, 
court  directives,  or  Federal  activities 
required  to  uphold  the  trust 
responsibility.  The  Service  appreciates 
the  proposed  language  but  disagrees 
with  the  inclusion  of  "court  directive 
and  Federal  agency  mandate  or 
directive"  to  excluded  activities  because 
it  would  place  additional  restrictions  on 
tribal  proposals.  "Biological  Opinion" 
refers  to  Biological  Opinions  with 
regard  to  the  Endangered  Species  Act 
and  this  is  clarified  in  the  "Definitions" 
section. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TUP  Operations 
and  Management  (4),  defines  what 
species  are  considered  endangered, 
threatened,  candidate  or,  at  risk.  Seven 
respondents  asked  that  "species  at  risk" 
be  further  defined.  One  of  these 
suggested  that  the  Service  define 
"species  at  risk"  as  any  federally  listed, 
proposed,  candidate  animal  or  plant 
species  or  other  species  of  concern  as 
determined  by  a  tribe  or  a  State  and, 
further,  that  species  classified  as  such 
should  be  identified  in  the  proposal. 
One  respondent  asked  that  it  should  be 
made  clear  whether  plant  species  are 
included. 

Response:  For  the  purposes  of  TLIP, 
the  Service  defines  "species  at  risk"  as 
any  federally  listed,  proposed, 
candidate  animal  or  plant  species  or 
other  species  of  concern  as  determined 
by  a  tribe  or  a  State  and,  further,  that 
species  classified  as  such  should  be 
identified  in  the  proposal. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TUP  Operations 
and  Management  (5),  indicates  that 
tribal  trust  lands  are  not  public  lands 
and  that  federally  recognized  tribes  are, 
for  the  purposes  of  participation  in 
TLIP,  considered  the  "landowners." 
Two  comments  stated  that  all  tribal 
(land)  interests  be  eligible  for  projects. 


Response:  TLIP  project  funds  may  be 
expended  on  all  "Tribal  Lands"  as 
defined  in  Section  II.  Of  this  Notice. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TUP  Operations 
and  Management  (6),  states  that  TLIP  is 
not  a  continuous  revenue  source.  Two 
comments  advocated  for  making  the 
TLIP  program  a  continuing  soiu-ce  for 
funding. 

Response:  Because  TLIP  is  an  annual 
Congressional  allocation,  it  is  subject  to 
further  actions  by  Congress  and  cannot 
be  considered  a  continuing  source  for 
funding. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TUP  Operations 
and  Management  (7),  states  that  TUP 
funds  cannot  be  held  in  an  interest- 
bearing  account.  Two  comments 
suggested  otherwise. 

Response:  Federal  law  allows  funds  to 
be  held  in  an  interest-bearing  account, 
although  any  interest  earned  on  such 
funds  in  excess  of  $100  must  be 
retximed  to  the  fiscally  responsible 
Federal  agency  (43  CFR  12.64). 

Part  II.,  Proposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  (1),  defines  what  additional 
information  must  be  included  by  the 
grantees  once  awards  are  announced. 
One  comment  supported  the  proposed 
language. 

Part  II:,  Proposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  (2),  states  that  the  lead 
contact  after  award  announcements 
should  be  the  Native  American  Liaison 
in  the  grantee's  respective  Region.  One 
comment  advocated  for  a  contact  in  the 
Service's  Division  of  Federal  Aid  to  be 
identified  as  the  initial  contact,  and  one 
comment  agreed  with  the  proposed 
language. 

Response:  The  Native  American 
Liaison  will  be  the  lead  contact  for 
technical  implementation  assistance, 
and  the  Division  of  Federal  Aid  will 
serve  as  the  principal  financial  contact. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  (3),  states  that  the  Service 
will  award  grants  within  30  days  of  the 
recommendations  provided  by  the 
national  review  panel.  One  comment 
suggested  that  a  timeline  be  provided 
for  acceptance  and  selection  of  awards, 
and  one  comment  simply  agreed  with 
the  stipulated  language. 

Response:  A  timeline  for  acceptance 
and  selection  of  awards  is  included  in 
the  Grant  Application  Package. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  (4),  states  that  funds  will  be 
disbursed,  subsequent  to  funding 
approval,  through  the  Department  of 
Health  and  Human  Services' 


SMARTLINK  electronic  funds  transfer 
(EFT)  system.  And,  that  in  the  instance 
of  demonstrated  hardship  or  need, 
grantees  may  request  up  to  25  percent 
of  the  grant  award. 

One  comment  said  that  the  Service's 
Division  of  Federal  Aid  be  contacted  for 
guidance  on  compUance  with  Cash 
Management  Act  regarding 
"Reimbursable"  as  stated  in  the 
complete  text.  Six  comments  stated  that 
if  the  Service  has  the  ability  to  allocate 
25  percent  of  the  project  funds  up  front, 
given  demonstrated  hardship  or  need, 
then  all  grantees  should  be  eligible 
without  demonstrating  hardship  or 
need.  Two  comments  advocated  for 
increasing  the  initial  draw  down,  one 
suggested  40  percent,  and  the  other  was 
nonspecific. 

Response:  The  Service  will  advance 
up  to  25  percent  of  the  total  award  upon 
request  by  the  grantee. 

Three  disagreed  with  the  proposed 
reimbursable  mechanism,  saying  it 
presents  an  undue  burden  on  tribes,  and 
asked  to  have  access  to  funds  quarterly 
or  as  a  lump  sum  transfer  at  the  onset 
of  a  project.  Two  comments  asked  if  all 
tribes  are  EFT  compliant,  and  one 
suggested  that  the  Service  explore  a 
similar  process  for  allocating  funds 
through  contracting  as  in  Pub.  L.  93- 
638. 

Response:  Further  clarification  of  the 
proposed  EFT  is  necessary  to  explain 
that  funds  will  be  "reimbursed"  as 
needed,  rather  than  upon  receipt  of 
proof  of  expenditure.  We  feel  that  this 
does  not  place  a  financial  burden  on  the 
tribes.  All  Tribes  are  capable  of  EFT. 
Pub.  L.  93-638  is  a  unique  mechanism 
that  transfers  funds  to  a  tribe  for 
programs  that  are  specifically 
established  for  a  tribe  because  of  its 
status  as  a  tribe  and  enables  the 
recipient  tribe  to  allocate  such  funds  to 
address  other  relevant  needs  and  is 
therefore  not  consistent  with 
Congressional  intent  to  use  such  a 
device. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  (5),  addresses  the  reporting 
requirements  tribes  must  meet  once 
funds  are  obligated  under  a  TLIP  grant 
agreement.  One  comment  suggested  that 
language  be  included  to  indicate  that 
tribes  will  be  obligated  to  comply  with 
NEPA,  ESA,  National  Historic 
Preservation  Act,  and  other  relevant 
Acts.  Another  comment  suggested  that 
the  benefits  and  outcomes  of  the  TWG 
program  be  reported  to  Congress. 

Response:  TLIP  projects  are  subject  to 
legal  requirements  of  Federal  regulatory 
Acts  in  the  context  of  established 
Federal/Tribal  protocol. 
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Response :  A  summary  of  benefits  and 
outcomes  o  the  TWG  program  will  be 
made  available  to  interested 
Congressional  representatives. 

Part  III.,  Wwceauml  Requirements, 
sections  A.,\Regulatory  Planning  and 
Review;  B.,  Regulatory  Flexibility  Act; 
C,  Small  Easiness  Regulatory 
Enforcement  Fairness  Act;  D.,  Unfunded 
Mandates  Reform  Act;  E.,  Takings 
Implication^  Order;  F.,  Energy  Effects; 
G.,  Federaliim;  and  H.,  Civil  Justice 
Reform,  reci  sived  no  comments, 
although  tw  D  pertinent  general 
comments  suggested  that  a  section  be 
added  to  clarify  how  the  Freedom  of 
hiformation  Act  (FOLA)  will  apply  to 
information  submitted  by  tribes. 

Response  The  Service  will  work  with 
the  Tribes  t(  i  ensure  that  sensitive 
infonnation  is  protected. 

Part  III.,  I  rocedural  Requirements, 
sections  /.,  I  Jational  Environmental 
Policy  Act,  ( Irew  one  comment  that 
asked  the  S<  rvice  to  better  determine 
what  is  mea  it  in  the  proposed 
guidelines  by  the  phrase  "Service  will 
ensure  that  |  grants  funded  through  the 
TUP  progra  n  are  in  compliance  with 
NfEPA." 

Response  A  completed  NEPA 
Checklist  an  d  appropriate 
environmen  tal  information  will  be 
required  in  the  Grant  Narrative  from  the 
grantee  for  rfeview  and  concurrence  by 
the  Service. 

Part  III,  F  rocedural  Requirements, 
section  /.,  G  msultation  and 
Coordinatio  i  with  Indian  Tribal 
Govemmeni  s,  and  K.,  Paperwork 
Reduction  /  ct,  were  not  commented  on. 

Part  IV.,  f'  ative  American  Liaisons  for 
the  Fish  anc  Wildlife  Service,  was  not 
commented  upon. 

General  C  jmments:  Several 
comments  d  id  not  readily  fit  into  the 
above  categories.  The  Service  has 
responded  tc  these  comments  below. 

1.  Three  c  jmments  asked  that  the 
Service  disti  nguish  between  treaty  and 
non treaty  rij  hts. 

Response:  The  Service  recognizes  that  . 
treaty  rights  involve  unique 
responsibilil  ies  defining  specific  rights 
to  treaty-reci  )gnized  tribes  and  will  work 
to  address  tl  em  where  appropriate 
within  the  g'ant  processes. 

2.  Two  general  comments  stated  that 
there  should  be  no  Service 
administrati  /e  cost  associated  with 
implementa  ion  of  this  program. 

flesponse .1  There  is  no  provision  to 
fund  the  Sendee's  administrative  costs 
incurred  in  I  he  implementation  of  this 
program  els(  where.  Therefore,  3  percent 
of  the  availa  jle  funds  may  be  used  to 
cover  these  ( ;osts. 

3.  One  coiiment  suggested  that  the 
funds  for  FY  02  and  FY  03  be  limiped 


into  one  proposal  period.  This  same 
comment  recommends  that  the  Service 
allow  for  multiyear  projects. 

Response:  In  the  adoption  of  the 
Department  of  the  Interior  emd  Related 
Agencies  Appropriations  Act  of  2003, 
FY  02  funds  under  the  Landowner 
Incentive  Program  (including  TLIP) 
were  rescinded  by  Congress. 

4.  One  respondent  advocated  for 
increasing  the  amount  of  available  funds 
in  TLIP,  and  three  advocated  for  future 
funding. 

Response:  TUP  is  a  10  percent 
internal  earmark  by  the  Service  on  the 
Landowner  Incentive  Program,  which  is 
a  Congressional  appropriation.  The 
Service  is  committed  under  current 
funding  conditions  to  continue  to 
support  the  TLIP  program. 

5.  One  respondent  asked  that  the 
Service  define  the  role  of  public  opinion 
in  ranking/selection  of  proposals. 

Response:  The  Service  will  work  to 
address  public  comments  with  the 
intent  of  enhancing  the  administration 
of  TLIP  for  the  benefit  of  federally 
recognized  tribes. 

6.  One  comment  suggested  that  the 
Service  allow  for  proposals  that 
combine  TLIP  and -Tribal  Wildlife  Grant 
funds. 

Response:  The  Service  must 
administer  each  grant  as  directed  by 
Congress,  and  each  program  differs  to 
some  degree,  limiting  our  ability  to 
establish  identical  criteria. 

7.  Two  respondents  stated  that  there 
should  be  no  time  limit  on  expenditure 
of  funds. 

Response:  After  appropriation,  TLIP 
funds  are  available  until  expended. 
However,  grant  agreements  will  be 
written  for  an  appropriate  amount  of 
time  to  complete  the  project.  Grant 
agreement  periods  are  negotiable,  and 
funds  must  be  expended  within  90  days 
following  the  end  date  of  the  grant 
agreement. 

8.  Two  respondents  suggested  that  the 
Service  require  postmarks  on  proposals 
showing  the  due  date. 

Response:  Proposals  postmarked, 
hand-delivered  or  otherwise  sent  in  by 
the  due  date  will  be  accepted  for  the 
grant  review  process. 

9.  One  comment  advocated  allowing 
funds  to  roll  over  into  the  next  fiscal 
year. 

Response:  This  is  allowable  under 
Service  guidelines  and  is  recognized  as 
a  necessary  option  for  the  success  of 
project  initiatives. 

10.  One  comment  suggested  that  the 
Service  allow  for  an  8-week  response 
period  for  the  Request  For  Proposals 
(RFP). 

Response:  In  order  to  address  the 
need  to  expedite  the  selection  and 


awarding  of  proposals,  the  Service  has 
set  the  RFP  period  for  the  TLIP  45  days. 
The  Service  feels  that  this  period  is 
sufficient  for  tribes  to  prepare  proposals. 

11.  One  comment  suggested  that  the 
Service  allocate  funds  as  quickly  as 
possible  after  awards  are  made. 

Response:  It  is  the  Service's  intent  to 
accomplish  this  task,  and  a  timeline  will 
be  provided  in  the  Grant  Application 
Kit. 

12.  One  comment  suggested  that  the 
Service  apply  the  same  criteria  to  both 
TLIP  and  TWG. 

Response:  The  Service  must 
administer  each  grant  as  directed  by 
Congressional  appropriation  language 
which  differ  to  some  degree  for  each 
grant,  thus  limiting  our  ability  to 
establish  identical  criteria  for  the  two 
grant  processes. 

Dated:  May  3,  2003. 
H.  Craig  Manson, 

Assistant  Secretary,  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  03-19120  Filed  7-25-0%v  8:45  am] 
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DEPARTMErrr  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[RIN  1018-AI58] 

Fiscal  Year  2003  Tribal  Wildlife  Grants; 
Request  for  Grant  Proposals  and  Final 
Policy  and  Implementation  Guidelines 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  request  for  proposals; 

final  policy,  and  implementation 

guidelines. 

summary:  We,  the  Fish  and  Wildlife 
Service  (Service)  are  soliciting  project 
proposals  for  Federal  assistance  under 
the  Tribal  Wildlife  Grants  program 
(TWG).  This  document  describes  how 
you  can  apply  for  funding  under  the 
TWG  cind  how  we  will  determine  which 
project  proposals  will  be  funded.  The 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  (FY)  2002  authorized  an 
appropriation  of  $84,800,000  for 
wildlife  conservation  grants  to  States 
and  to  the  District  of  Columbia,  U.S. 
Territories,  and  tribes  Under  provisions 
of  the  Fish  and  Wildlife  Act  of  1956  and 
the  Fish  and  Wildlife  Coordination  Act, 
for  the  development  and 
implementation  of  programs  for  the 
benefit  of  wildlife  and  their  habitat, 
including  species  that  are  not  hunted  or 
fished.  The  Act  further  specified  that 
the  Service  use  $5  million  of  the  funds 
to  establish  a  competitive  grant  program 
available  to  federally  recognized  Indian 
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tribes.  This  language  allows  the 
Secretary,  through  the  Director  of  the 
Service,  to  establish  a  separate  tribal 
grant  progranuthat  would  not  be  subject 
to  the  provisions  of  the  formula-based 
State  Wildlife  Grants  program,  or  other 
requirements  of  the  State  Wildlife 
Grants  portion  of  Pub.  L.  107-63.  In  FY 
2003,  Congress  appropriated 
$59,800,000  for  wildlife  conservation 
grants  and  specified  that  the  Service  use 
$4,967,500  for  the  TWG  program  as 
well,  and  we  will  be  combine  this  latter 
amount  with  FY  2002  funds  in  a  single 
grant  cycle.  The  Service  is  providing 


implementation  guidance  for -this 
combined  $9,967,500  TWG  program. 

DATES:  Project  proposals  must  be 
received  by  the  appropriate  Regional 
Office  (see  Table  1  in  ADDRESSES)  no 
later  than  September  11.  2003. 

ADDRESSES:  For  information  regarding 
collection  requirements,  applicants 
should  contact  the  Native  American 
Liaison  in  the  Service's  Regional  Office 
for  the  State  in  which  the  proposed 
project  would  occur.  The  contact 
information  for  each  Regional  Office  is 
listed  in  Table  1  below.  Information  on 


the  TWG  is  also  available  from  the  U.S. 
Fish  and  Wildlife  Service,  Office  of  the 
Native  American  Liaison,  1849  C  Street, 
NW.,  Mail  Stop  3251,  Washington,  DC 
20240,  and  electronically  at  http:// 
grants.fws.gov/tribal.html. 

Send  your  project  proposal  to  the 
Service's  Regional  Office  for  the  State  in 
which  the  proposed  project  would  occur 
(see  Table  1  under  ADDRESSES).  You 
must  submit  one  original  and  two 
copies  of  the  complete  proposal.  We 
will  not  accept  facsimile  project 
proposals. 


Table  1  .—Where  To  Send  Project  Proposals  and  List  of  Regional  Contacts 


Service  region 


States  where  the  project  will  occur 


Where  to  send  your  project  proposal 


Regional  Native  American  liaison  and 
phone  No. 


Region  1 

Region  2 

Region  3 
Region  4 

Region  5 


Region  6 


Region  7 


Hawaii,    Idaho,    Oregon,    Washington, 
Nevada,  and  California. 


Arizona,  New  Mexico,  Oklahoma,  and 
Texas. 


Illinois,  Indiana,  Iowa,  Michigan,  Min- 
nesota, Missouri,  Ohio,  and  Wis- 
consin. 

Alabama,  Arkansas,  Flonda,  Georgia, 
Kentucky.  Louisiana.  Mississippi, 
North  Carolina,  South  Carolina,  and 
Tennessee. 

Connecticut,  Delaware,  District  of  Co- 
lumbia, Maine,  Maryland,  Massachu- 
setts, New  Hampstiire,  New  Jersey, 
New  York,  Pennsylvania,  Rhode  Is- 
land. Vermont,  Virginia,  and  West 
Virginia. 

Colorado,  Kansas,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah, 
and  Wyoming. 

Alaska  


Regional  Director,  U.S.  Fish  and  Wild- 
life Servrce,  Eastside  Federal  Com- 
plex, 911  N.E.  11th  Avenue.  Port- 
land, OR  97232^181. 

Regional  Director,  U.S.  Fish  and  Wild- 
life Service,  500  Gold  Avenue,  SW, 
P.O  Box  1306.  Albuquerque,  NM 
87103-1306. 

Regional  Director,  U.S.  Fish  and  Wild- 
life Service,  1  Federal  Drive,  Fort 
Snelling,  MN  55111. 

Regional  Director.  U.S.  Fish  and  Wild- 
life Service,  1875  Century  Boulevard, 
Rm.  410,  Atlanta,  GA  30345. 

Regional  Director,  U.S.  Fish  and  Wild- 
lite  Service,  300  Westgate  Center 
Drive.  Hadley,  MA  01035-9589. 


Regional  Director,  U.S.  Fish  and  Wild- 
life Service,  PO  Box  25486,  Denver 
Federal  Center,  Denver.  CO  80225- 
0486. 

Regional  Director.  U.S.  Fish  and  Wild- 
life Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99503-61 99. 


Scott  L.  Aikin  (503)  231-6123. 


John  Antonio  (505)  248-6810. 


John  Leonard  (612)  713-5108 


James  D.  Brown  (404)  679-7125. 


D.J.  Monette  (413)  253-8662. 


David  Redhorse  (303)  236-7905. 


Tony  DeGange  (907)  786-3492. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the  Native 
American  Liaison  in  the  appropriate 
Regional  Office  (see  Table  1  under 
ADDRESSES)  or  Patrick  Durham,  Office  of 
the  Native  American  Liaison,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 
Mail  Stop  3012  MIB,  Washington,  DC 
20240,  202/208-4133. 

SUPPLEMENTARY  INFORMATION: 

I.  Request  For  Proposals 

The  Service  invites  submission  of 
grant  proposals  from  federally 
recognized  Indian  tribal  governments 
(including  Alaska  Native  Villages)  for 
the  development  and  implementation  of 
programs  for  the  benefit  of  wildlife  and 
their  habitat,  including  species  that  are 
not  hunted  or  fished.  This  program 


supports  the  efforts  of  federally 
recognized  tribal  governments  in 
projects  that  develop  or  augment  the 
capacity  to  manage,  conserve,  or  protect 
fish  and  wildlife  resources  through  the 
provision  of  funding  and  technical 
support. 

n.  Definitions 

The  following  definitions  apply: 

1.  Conservation  Recommendation — 
The  Fish  and  Wildlife  Service's  non- 
binding  suggestions  resulting  from 
formal  or  informal  consultation,  under 
the  Endangered  Species  Act,  that:  (1) 
Identify  discretionary  measures  a 
Federal  agency  can  take  to  minimize  or 
avoid  the  adverse  effects  of  a  proposed 
action  on  listed  or  candidate  species,  or 
designated  critical  habitat;  (2)  identify 


studies,  monitoring,  or  research  to 
develop  new  information  on  listed  Or 
candidate  species,  or  designated  critical 
habitat:  and  (3)  include  suggestions  on 
how  an  agency  can  assist  species 
conservation  as  part  of  their  action  and 
in  furtherance  of  its  authorities  under 
section  7(a)(1)  of  the  Endangered 
Species  Act. 

2.  Biological  Opinion — Any  document 
that  includes:  (1)  The  opinion  of  the 
Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service  as  to 
whether  or  not  a  Federal  action  is  likely 
to  jeopardize  the  continued  existence  of 
listed  species,  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat;  (2)  a 
summary  of  the  information  on  which 
the  opinion  is  based;  and  (3)  a  detailed 
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discussion  of  the  effects  of  the  action  on 
hsted  spec  es  or  designated  critical 
habitat  unc  er  the  provisions  of  the 
Endangerei  I  Species  Act. 

3.  Habitc  t — The  area  that  provides 
direct  siipf  ort  for  a  given  species, 
population .  or  community.  It  includes 
all  environ  nental  features  that  comprise 
an  area  sue  i  as  air  quality,  water 
quality,  vej  etation  and  soil 

ics,  and  water  supply. 

ion — Activities  carried  out 
under  Nati  )nal  Environmental  Policy 
Act  regulat  ons,  for  the  purpose  of 

,  reducing,  or  alleviating  the 

1  proposed  activity. 

0  avoiding  the  impact  by  not 


moderating 
impacts  of 
including  ( 

taking  a  cei  tain  action;  (b)  minimizing 
impacts  by  limiting  the  degree  or 
magnitude  jf  the  action;  (c)  rectifying 
the  impact  dv  repairing,  rehabilitating, 
or  restorim  the  affected  environment; 
(d)  reducin  ;  or  eliminating  the  impact 
over  time  b  y  undertaking  preservation 
and  mainte  lance  operations  during  the 
life  of  the  a  :tion;  and  (e)  compensating 
for  the  imp  ict  by  replacing  or  providing 
substitute  r  ^sources  or  environments. 


fcr 


that 
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public  comments  have  been  carefully 
considered  and  incorporated  into  the 
following  guidelines  where  appropriate. 
A  series  of  questions  and  answers 
follows  and  describes  the  guidelines. 

rV.  Implementation  Guidelines 

A.  Eligibility 

1.  Who  May  Participate  in  the  TWG 
Program? 

Federally  recognized  tribes  in  all  parts 
of  the  United  States,  including  federally 
recognized  tribes,  pueblos,  rancherias, 
and  Alaska  native  villages  or  traditional 
councils  as  defined  by  the  Alaska  Native 
Claims  Settlement  Act. 

2.  Are  State-Recognized  Tribes  or 
Petitioning  Tribes  Eligible  To  Receive 
Grants  Under  This  Program? 

No,  only  federally  recognized  tribes 
are  eligible  to  receive  grants  under  this 
program.  Federally  recognized  tribes  are 
listed  in  the  Federal  Register  (67  FR 
46328;  July  12,  2002). 

3.  Can  Tribal  Organizations  or  Other 
Entities  (Including  Individual  Indian 
Allottees)  Receive  Grants  Under  This 
Program? 

No.  However,  organizations  or  entities 
may  participate  as  subgrantees  or 
contractors  to  federally  recognized 
tribes. 

4.  What  Process  Will  the  Service  Use  To 
Solicit  and  Receive  Proposals  for 
Funding? 

The  Service  will  request  proposals 
through  a  Federal  Register  notice,  direct 
contact,  and  other  forms  of  outreach  to 
eligible  applicants.  The  Service's 
Regional  Directors  will  receive  all 
proposals. 

5.  Who  Will  Coordinate  the  Scoring  of 
Grant  Application  Submissions? 

The  Regional  Native  American 
Liaisons  of  the  Service  will  coordinate 
the  process  to  screen  proposals  to 
ensure  that  they  are  complete  and  to 
score  them  according  to  nationally 
uniform  criteria.  Tribes  are  encouraged 
to  contact  the  Native  American  Liaison 
in  the  appropriate  Regional  Office 
identified  in  Table  1  under  ADDRESSES 
for  additional  assistance  in  submitting 
proposals. 

6.  How  Will  Grant  Application 
Submissions  Be  Reviewed  for  Funding? 

A  national  panel  will  review 
regionally  scored  proposals  for 
recommendations  to  the  Director  of  the 
Service  (Director). 


7.  Who  Will  Serve  as  the  National 
Review  Panel? 

The  Regional  Native  American 
Liaisons  will  serve  on  the  panel  in 
addition  to  other  Service  and  other 
Federal  agency  personnel,  as 
appropriate  and  as  may  be  identified  by 
the  Director. 

8.  Will  Tribal  Representatives  Be 
Involved  in  Reviewing  or  Ranking 
Proposals? 

No,  only  Federal  employees  will 
review  and  rank  proposals  in  this  initial 
year. 

9.  Who  Will  Make  the  Final 
Determination  for  Grant  Approval? 

The  Director  will  make  the  final 
determination  for  grant  avyard. 

10.  How  Will  the  Tribes  Be  Notified 
Whether  or  Not  They  Have  Been 
Awarded  Grants. 

Applicants  will  be  notified  by  the 
Director  through  the  Regional  Native 
American  Liaison  as  to  whether  or  not 
they  have  been  awarded  grants. 

B.  Application  Requirements 

1 .  Is  the  TWG  Program  Exempt  From 
Federal  Grant  Program  Compliance? 

No,  the  TWG  program  must  comply 
with  all  Federal  grant  program 
compliance  requirements  as  specified  in 
43  CFR  part  12:  0MB  Circulars  A-133, 
A-102,  and  A-87;  and  Service  Manual 
Chapters  522  FWl  and  523  FWl,  except 
where  specifically  exempted.  Tribal 
grantees  are  responsible  for  ensuring 
that  subgrantees  and  contractors  adhere 
to  these  requirements. 

2.  What  Must  Proposals  for  Participation 
in  the  TWG  Program  Include? 

Proposals  must  include  a  cover  letter, 
program  summary,  program  narrative, 
budget  narrative,  a  completed  Standard 
Form  424  Application  for  Federal 
Assistance  (SF—424),  and  tribal 
resolution  of  support  as  described 
herein. 
— A  cover  letter  briefly  states  the  main 

features  of  the  proposed  project. 
— A  program  summary  describes,  in 
one-half  page,  the  type  of  activity  that 
would  take  place  if  the  Service  funds 
the  proposal. 
— A  program  narrative  clearly  identifies 
the  problems  that  the  proposal  will 
correct  or  help  solve  as  they  relate  to 
the  development  and  implementation 
of  programs  for  the  benefit  of  wildlife 
and  their  habitat,  including  species 
that  are  not  hunted  or  fished,  and  the 
expected  results  or  benefits.  It  must 
contain  a  needs  assessment, 
objectives,  timeline,  methodology, 
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geographic  location  (with  maps), 
monitoring  plan,  and  identification  of 
clear,  obtainable,  and  quantiHable 
goals  and  performance  measures  that 
will  help  achieve  the  management 
goals  and  objectives  of  the  TWG  and 
relevant  Service  and  tribal 
performance  goals.  The  relevant 
Service  goals  are  Goal  1, 
Sustainability  of  Fish  and  Wildlife 
Populations,  including  Migratory  Bird 
Conservation  (Goal  1.1),  Imperiled 
Species  (Goal  1.2),  Interjurisdictional 
Fish  (Goal  1.3),  Marine  Mammal 
Management  (Goal  1.4),  Species  of 
International  Concern  (Goal  1.5),  and 
Invasive  Species  (Goal  1.6);  Goal  2, 
Habitat  Conservation;  including 
Habitat  Conservation  off  Service 
Lands  (Goal  2.3);  and  Mission  Goal  4. 
Partnerships  in  Natural  Resources, 
including  Tribal  Governments  (Goal 
4.1),  all  of  which  can  be  found  in  the 
Service's  Long-Term  Strategic  Plan  for 
2000  to  2005  at  http:// 
planning.fws.gov/ 
USFWStrategicPlanv3.pdf.  Related 
Service  planning  and  results  can  be 
found  at  http://planning.fws.gov/. 

— A  budget  narrative  clearly  justifies  all 
pit»posed  costs  and  indicates  that  the 
grantee  will  provide  adequate 
management  systems  for  fiscal  and 
contractual  accountability,  including 
annual  monitoring  and  evaluation  of 
progress  toward  desired  project 
objectives,  goals,  and  performance 
measures.  It  should  include 
discussion  of  direct  cost  items  such  as 
salaries,  equipment,  consultant 
services,  subcontracts,  and  travel,  as 
well  as  program  matching  or  cost 
sharing  information.  If  some  partners 
will  provide  in-kind  matching,  they 
must  be  listed  in  the  grant  proposal 
with  a  letter  of  commitment  from 
each.  Applicants  may  cover  new 
project  administrative  costs  and  the 
Tribal  Indirect  Cost  Rate,  but  they 
cannot  include  pre-existing 
administrative  costs. 

— An  SF-424  form  will  be  included  with 
the  Grant  Application  Package  and  is 
available  on  the  internet  at  http:// 
traimng.fws.gov/fedaid/toolkit/sf424- 
f.pdf 

— A  resolution  of  support  from  the 
appropriate  tribal  governing  body  or 
from  an  individual  with  delegated 
tribal  authority  stating  support  for  the 
proposal.  If  a  resolution  of  support  is 
not  submitted  with  the  proposal,  one 
will  be  required  prior  to  awarding  the 
grant. 

3.  Where  Can  Applicants  Obtain  a  Grant 
Proposal  Package? 

Applicants  can  obtain  a  grant 
proposal  package  fi-om  the  Native 


American  Liaison  in  the  appropriate 
Regional  Office  (see  Table  1  under 
ADDRESSES)  or  at  the  Service's  Grants 
Web  site  http://grants.fws.gov/ 
tribal.html. 

4.  Are  Matching  Funds  Required? 

No,  Congress  did  not  require 
matching  funds  for  this  appropriation. 
However,  the  Service  will  consider 
matching  funds  as  an  indication  of  tribal 
commitment  to  the  program  and  to 
encourage  partnerships. 

5.  Are  In-Kind  Contributions  Eligible  as 
Matching  Funds? 

Yes,  in-kind  contributions  provided 
by  the  tribe  or  a  third  party  may  be  used 
as  a  match  to  improve  the  potential 
ranking  of  a  proposal.  The  Service  has 
defined  "in-kind"  as  noncash 
contributions  made  by  the  tribe.  In-kind 
contributions  must  be  necessary  and 
reasonable  for  carrying  out  the  program, 
and  must  represent  the  same  value  that 
the  Service  would  have  paid  for  similar 
services  or  property  if  purchased  on  the 
open  market.  Allowable  in-kind 
contributions  are  defined  in  43  CFR 
12.64.  Additional  information  can  be 
found  at  http://training.fws.gov/fedaid/ 
toolkit/ ii\kind.pdf. 

6.  Can  a  Tribe  Submit  More  Than  One 
Grant  Proposal? 

Tribes  are  encouraged  to  submit  a 
single  comprehensive  grant  proposal, 
but  multiple  proposals  are  allowable. 

7.  What  Maximum  Level  of  Project 
Funding  Will  Be  Considered  Under  the 
TWG  Program? 

The  Service  will  award  grants  up  to 
a  maximum  of  $250,000.  If  more  than 
one  proposal  is  submitted  by  any  one 
tribe,  no  more  than  $250,000  total  can 
be  awarded  to  that  tribe.  This  amount  is 
approximately  5  percent  of  the  annual 
appropriation,  and  it  allows  for  grants 
that  are  large  enough  to  make  a 
significant  impact  and  be  widely 
distributed. 

8.  What  Minimum  Level  of  Project 
Funding  That  Will  Be  Considered  Under 
the  TWG  Program? 

There  is  no  proposal  or  grant  award 
minimum,  but  the  Service  is  concerned 
that  an  excess  number  of  small  grants 
could  result  in  an  undue  administrative 
burden. 

C.  Ranking  Criteria 

What  Ranking  Criteria  Will  the  Service 
Use? 

The  Service  will  score  proposals 
based  on  the  following  criteria:  The 
Proposed  Guidelines  (FR  79136; 
December  27,  2002)  assigned  specific 


point  values  to  these  criteria  for  the 
purpose  of  gaining  public  comment.  On 
the  basis  of  public  comments  and  our 
understanding  of  Congressional  intent 
in  creating  this  program,  we  assigned 
the  following  criteria  relative  values 
fi-om  1  (lowest)  to  5  (highest). 

Benefit:  What  are  the  expected 
benefits  to  fish  and  wildlife  resources, 
including  species  that  are  not  hunted  or 
fished,  and  their  habitat  if  this  program 
is  successfully  completed?  The  Service 
requires  that  the  tribe  articulate  how  the 
benefits  of  its  proposal  support  the  goals 
and  objectives  of  the  TWG  and  Service 
and  tribal  Performance  Goals  in  their 
proposal  narratives.  Relative  Value:  5. 

Performance  Measures:  To  what 
extent  does  the  proposal  provide 
obtainable  and  quantifiable  performance 
measures  and  a  means  to  monitor, 
evaluate,  and  report  on  these  measures 
compared  to  an  initial  baseline?  The 
measures  should  be  specific  and  clear, 
and  should  provide  demonstrable 
benefits  to  the  target  species  of  the 
action.  These  actions  must  support  the 
goals  and  objectives  of  the  TWG,  the 
Service  and  the  tribe.  Relative  Value:  4. 

Work  Plan:  Are  the  program  activities 
and  objectives  well-designed  and 
achievable?  Relative  Value:  3. 

Budget:  Are  all  major  budget  items 
justified  in  relation  to  the  program 
objectives  and  clearly  explained  in  the 
narrative  description?  Relative  Value:  3. 

Capacity  Building:  To  what  extent 
does  the  program  increase  the  grantee's 
capacity  to  provide  for  the  benefit  of 
wildlife  and  their  habitat?  Relative 
Value:  4. 

Contributions  and  Partnerships:  To 
what  extent  does  the  applicant  display 
commitment  to  the  project  proposal 
through  in-kind  contribution  or 
matching  funds  and  to  w)|at  extent  does 
it  incorporate  contributions  from  other 
non-Federal  partners  in  the  form  of 
either  cash  or  in-kind  services?  Relative 
Value:  2. 

D.  TWG  Operations  and  Management 

1 .  In  the  Course  of  Implementing  a  TWG 
Project  or  Program,  Can  Grantees  Use 
TWG  Funds  to  Pay  for  Costs  of 
Conservation  Law  Enforcement  or  ' 

Education? 

Yes,  if  the  law  enforcement  or 
education  component  is  a  minor  or 
incidental  activity  that  is  considered 
critical  to  the  success  of  a  project  which 
directly  contributes  to  the  conservation 
of  wildlife  species  and  their  habitats 
with  the  greatest  conser\'ation  need  and 
is  consistent  with  the  development  or 
implementation  of  the  tribe's  proposal. 
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Activities  Are  Included  in  the 
and  Implementation  of 
the  Benefit  of  Wildlife,"  as 
in  the  Department  of  the 
Related  Agencies 
ons  Act  for  FY  2002? 


Activities  may  include,  but  are  not 
limited  to,,  nlanning  for  wildlife  and 
habitat  coniervation,  ongoing  and/or 
new  fish  and  wildlife  management 
actions,  fist  and  wildlife  related 
laboratory  a  nd  field  research;  natural 
history  stuc  ies,  habitat  mapping,  field 
surveys  anc  population  monitoring, 
habitat  preservation,  land  acquisition, 
conservatio  i  easements,  and  outreach 
efforts.  Priority  for  funding  from  the 
TWG  Progriim  shall  be  for  those  species 
with  the  gre  atest  conservation  need 
identified  b  \f  the  tribe. 
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6.  Can  the  (i-antee  Hold  TWG  Funds  in 
an  Interest!  earing  Account? 


be  held  in  an  interest- 
although  any  interest 
ofSlOOraustbe 


ex  cess 


returned  to  the  fiscally  responsible 
Federal  agency  (43  CFR  12.64). 

E.  Grant  Award  Procedures 

1.  What  Additional  Information  Must  Be 
Provided  to  the  Service  by  the  Grantees 
Once  Awards  Are  Armounced? 

Once  the  Director  notifies  a  grantee 
that  their  proposal  was  selected  for 
funding,  the  recipient  must  submit  a 
grant  agreement  and  attachments  as 
required  by  Federal  regulations.  As  with 
our  other  Federal  programs,  TWG 
agreements  must  comply  with  43  CFR 
part  12,  the  National  Environmental 
Policy  Act,  Section  7  of  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  and  all  other 
applicable  Federal  laws  and  regulations. 
This  grant  program  is  also  subject  to 
provisions  of  Office  of  Management  and 
Budget  Circulars  No.  A-87,  A-102,  and 
A-133  (see  http://www.whitehouse.gov/ 
omb/ circulars). 

2.  Once  Grants  Are  Awarded,  Who 
Should  the  Grantee  Consider  as  the 
Lead  Contact  Person? 

Once  grants  have  been  awarded,  the 
grantee  should  consider  the  appropriate 
Regional  Native  American  Liaison  as  the 
lead  contact  person  for  all  matters 
pertaining  to  the  particular  award. 
Financial  matters  will  be  delegated  to 
the  Division  of  Federal  Aid  through  the 
Native  American  Liaison. 

3.  When  Will  the  Service  Award  TWG 
Grants? 

Once  the  Service  has  reviewed  and 
ranked  all  eligible  TWG  grant  proposals, 
the  Director  will  make  his  final  decision 
within  30  days  of  the  recommendations 
of  the  national  review  panel. 

4.  How  Will  Funds  Be  Disbursed  Once 
the  Service  Has  Awarded  TWG  Grants? 

Subsequent  to  funding  approval,  grant 
funds  are  electronically  provided 
through  the  Health  and  Human 
Services'  SMARTLINK  payment 
management  system.  Through  this 
electronic  funds  transfer  (EFT),  grantees 
will  be  able  to  receive  funds  as  needed. 
Some  of  the  tribal  grantees  may  not  be 
EFT  compliant.  In  order  to  ensure 
optimal  service  to  potential  grantees 
within  the  current  Federal  Aid  process, 
grantees  will  need  to  obtain  EFT 
capabilities  compatible  with  the 
SMARTLINK  payment  management 
system.  Grantees  may  request  an 
advance  of  no  more  than  25  percent  of 
the  total  grant  if  the  advance  is 
dociunented  in  the  grant  agreement. 


5.  What  Reporting  Requirements  Must 
Tribes  Meet  Once  Funds  Are  Obligated 
Under  a  TWG  Grant  Agreement? 

Quarterly  Financial  Status  Reports 
(SF-272),  which  can  be  found  at 
http://www.whitehouse.gov/omh/grants/ 
sf272.pdf  must  be  submitted 
electronically.  A  final  Financial  Status 
Report  (SF-269),  which  can  be  found  at 
http://www.whitehouse.gov/omb/grants/ 
sf269.pdf,  will  be  due  to  the  Regional 
Office  within  90  days  of  the  grant 
agreement  ending  date.  An  annual 
performance  report — including  a  list  of 
project  accomplishments  relative  to 
those  which  were  planned  in  the  grant 
agreement — will  also  be  required  within 
90  days  of  the  end  of  each  12  month 
period.  The  effectiveness  of  each  tribe's 
program,  as  reported  in  the  aimual 
performance  reports,  will  be  an 
important  factor  considered  during  the 
grant  award  selection  process  in 
subsequent  years. 

6.  Is  There  a  Limitation  on  the  Amount 
of  Funds  That  May  Be  Used  for 
Administrative  Costs? 

Yes,  no  more  than  12  percent  of 
program  funds  can  be  used  for  staff  and 
related  administrative  costs.  If  more 
than  12  percent  is  necessary  to  properly 
and  efficiently  operate  the  program,  a 
waiver  of  this  limitation  may  be 
provided  by  the  Regional  Director  based 
on  a  written  justification  explaining 
why  such  a  waiver  is  necessary. 

V.  Procedural  Requirements 

A.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  policy  document  identifies 
eligibility  criteria  and  selection  factors 
that  may  be  used  to  award  grants  under 
the  TWG  program.  The  Service 
developed  this  policy  to  ensure 
consistent  and  adequate  evaluation  of 
grant  proposals  that  are  voluntarily 
submitted  and  to  help  prospective 
applicants  understand  how  the  Service 
will  award  grants.  According  to 
Executive  Order  12866,  this  policy 
document  is  significant  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  four  criteria  discussed  below. 

1.  The  TWG  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  jobs,  the 
environment,  public  health  or  safety,  or 
State  or  local  communities.  The 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  (FY)  2002  allowed  the  Secretary  to 
create  the  TWG  program.  In  addition, 
grants  that  are  funded  will  generate 


other,  secondary  benefits,  including 
benefits  to  natural  systems  [e.g.,  air, 
water)  and  loced  economies.  All  of  these 
benefits  are  widely  distributed  and  are 
not  likely  to  be  significant  in  any  single 
location.  It  is  likely  that  some  residents 
where  projects  are  initiated  will 
experience  some  level  of  benefit,  but 
quantifying  these  effects  at  this  time  is 
not  possible.  We  do  not  expect  the  sum 
of  all  the  benefits  from  this  program, 
however,  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

2.  We  do  not  believe  the  TWG 
program  would  create  inconsistencies 
with  other  agencies'  actions.  Congress 
has  given  the  Service  the  responsibility 
to  administer  this  program. 

3.  As  a  new  grant  program,  the  T^G 
program  would  not  materially  alter  the 
budgetary  impact  of  entitlements,  user 
fees,  loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  This 
policy  document  establishes  a  new  grant 
program,  authorized  by  Pub.  L.  107-63, 
which  should  make  greater  resources 
available  to  applicants.  The  submission 
of  grant  proposals  is  completely 
voluntar}',  but  necessary  to  receive 
benefits.  When  an  applicant  decides  to 
submit  a  grant  proposal,  the  proposed 
eligibility  criteria  and  selection  factors 
identified  in  this  policy  can  be 
construed  as  requirements  placed  on  the 
awarding  of  the  grants.  Additionally,  we 
will  place  further  requirements  on 
grantees  that  are  selected  to  receive 
funding  under  the  TWG  program  in 
order  to  obtain  and  retain  the  benefit 
they  are  seeking.  These  requirements 
include  specific  Federal  financial 
management  and  reporting  requirements 
as  well  as  specific  habitat  improvements 
or  other  management  activities 
described  in  the  applicant's  grant 
proposal. 

4.  OMB  has  determined  that  this 
policy  raises  novel  legal  or  policy 
issues,  and,  as  a  result,  this  document 
has  undergone  OMB  review. 

B.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  e^  seq.,  as  amended, 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  [e.g.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  Indian  tribes  are  not 
considered  to  be  small  entities  for 
purposes  of  the  Act  and,  consequently, 
no  regulatory  flexibility  analysis  has 
been  done. 


C.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996 

This  implementation  guidance  is  not 
considered  a  major  rule  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996  (5  U.S.C. 
804(2))  because  it  does  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  The  yearly  amount  of 
TWG  program  funds  is  limited  to  $5 
million  in  FY  2002  and  $4,967,500  in 
FY  2003. 

This  implementation  guidance  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  Actions  under  this 
implementation  guidance  will  distribute 
Federal  funds  to  Indian  tribal 
governments  and  tribal  entities  for 
purposes  consistent  with  activities 
similar  to  programs  under  the  Fish  and 
Wildlife  Act  of  1956  and  the  Fish  and 
Wildlife  Coordination  Act. 

This  implementation  guidance  does 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 

D.  Unfunded  Mandates  Reform  Act 

This  implementation  guidance  would 
not  impose  unfunded  mandates  as 
defined  by  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4, 
March  22,  1995,  109  Stat.  48).  This 
guidance  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1532). 

E.  Takings  Implication  Assessment 
(Executive  Order  12630} 

This  implementation  guidance  does 
not  have  significant  "takings" 
implications.  This  implementation 
guidance  does  not  pertain  to  "taking"  of 
private  property  interests,  nor  does  it 
impact  private  property. 

F.  Executive  Order  1321lCEnergy 
Effects 

On  May  18,  2001,  the  President  issued 
Executive  Order  1321,1  which  speaks  to 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
The  Executive  Order  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
implementation  guidance  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
no  Statement  of  Energy  Effects  has  been 
prepared. 


G.  Executive  Order  13132CFederalism 

This  implementation  guidance  does 
not  have  significant  Federalism  effects 
because  it  pertains  solely  to  Federal- 
tribal  relations  and  will  not  interfere 
with  the  roles,  rights,  and 
responsibilities  of  States. 

H.  Civil  Justice  Reform  (Executive  Order 
12988) 

This  implementation  guidance  does 
not  unduly  burden  the  judicial  system 
and  meets  the  applicable  standards  i 

provided  in  sections  3(a)  and  3(b)(2)  of 
the  Executive  Order  12988. 

/.  National  Envirotunental  Policy  Act 

(NEPA) 

This  implementation  guidance  does 
not  constitute  a  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Ser\'ice  has 
determined  that  the  issuance  of  the 
implementation  guidance  is 
categorically  excluded  under  the 
Department  of  the  Interior's  NEPA 
procedures  in  516  DM  2,  Appendix  1, 
and  516  DM  6,  Appendix  1.  The  Service 
will  be  responsible  for  ensuring  that 
grants  funded  through  the  TWG 
program  are  in  compliance  with  NEPA. 

/.  Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Pursuant  to  Executive  Order  13175  of 
November  6,  2000,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments,"  we  have  committed  to 
consulting  with  tribal  representatives  in 
the  finalization  of  the  implementation 
guidance  for  the  TWG  program.  We 
have  evaluated  any  potential  effects  on 
federally  recognized  Indian  tribes  and 
have  determined  that  there  are  no 
potential  adverse  effects.  This  guidance 
expands  tribal  participation  in  Service 
programs  and  allows  for  opportunities 
for  tribal  wildlife  management  and 
conservation  initiatives  across  Indian 
Country.  We  will  continue  to  consult 
with  tribal  governments  and  tribal 
entities  as  a  part  of  the  policymaking 
process  and  beyond  in  furthering  our 
mutual  goals  for  the  TWG  program. 

K.  Papern'ork  Reduction  Act  (44  U.S.C. 
3501) 

The  information  collection 
requirements  of  this  program  will  be 
largely  met  through  the  Federal  Aid 
Grants  Application  Booklet.  Federal  Aid 
has  OMB  approval  for  this  information 
collection  under  Control  Number  1018- 
1019.  This  approval  applies  to  grants 
managed  by  the  Division  of  Federal  Aid, 
even  if  these  grants  are  for  otiier 
Divisions  of  the  Service.  We  are 
collecting  this  information  relevant  to 
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agreement  with  their  exclusion  from 
participating  in  TWG.  Two  comments 
advocated  for  the  inclusion  of 
individual  Indian  trust  land  allotment 
owners  as  eligible  direct  participants. 

Ten  comments  agreed  that  tribal 
organizations  may  participate  as 
contractors  or  subgrantees  but  not  as 
direct  applicants  to  TWG.  Four 
comments  advocated  for  the  inclusion 
of  consortia  of  federally  recognized 
tribes  to  be  eligible  participants  in  TWG 
as  direct  applicants.  One  final 
suggestion  was  to  clarify  the  inclusion 
of  Alaska  Native  Villages  and  to  state 
that  when  there  exists  an  agreement 
with  Native  corporation  landowners  to 
manage  their  properties,  these  lands 
should  be  eligible  for  TWG  projects. 

Response:  Congress  specified  the 
TWG  program  is  only  for  federally 
recognized  Indian  tribes,  which 
includes  Alaskan  Native  Villages,  but 
Congress  did  not  include  tribal 
organizations  or  consortia.  Tribal 
organizations,  consortia,  commissions, 
or  other  nontribal  entities  are  not 
directly  eligible  to  receive  grants,  but 
may  participate  as  subgrantees  or 
contractors  to  federally  recognized 
Indian  tribes.  When  an  agreement  to 
manage  Native  corporation  lands  has 
been  approved  by  the  corporation,  these 
lands  will  be  eligible  for  TWG  projects. 
Individual  Indian  allottees  are  not 
eligible  grantees  through  TWG  but  are 
encouraged  to  work  with  States  and 
tribes  as  subgrantees  or  contractors. 

In  part  II.,  Proposed  Implementation 
Guidelines,  section  A.,  Eligibility  (4),  it 
was  proposed  that  the  Service  would 
request  proposals  through  a  Federal 
Register  notice  and  other  forms  of 
outreach  and  that  proposals  be  received 
by  the  respective  Regional  Directors. 
There  were  no  comments  suggesting  an 
alternative  process. 

In  part  II.,  Proposed  Implementation 
Guidelines,  section  A.,  Eligibility  (5-9), 
we  proposed  that  the  Native  American 
Liaisons  in  each  Regional  Office 
coordinate  the  screening  and  ranking  of 
project  proposals  on  the  basis  of 
nationally  uniform  criteria.  A  national 
panel  would  then  review  the  regionally 
ranked  proposals  for  recommendation  to 
the  Director  for  selection.  The  proposed 
panels  would  be  made  up  of  Service  and 
other  Federal  personnel.  The  Director 
will  make  the  final  proposal  selections 
on  the  basis  of  these  recommendations. 

Six  respondents  noted  their 
agreement  with  nationally  uniform 
ranking  criteria,  and  two  favored 
regional  ranking.  Eleven  advocated  for  a 
geographic,  land,  or  population  based 
component  to  the  disbursement  of  funds 
or  the  selection  of  proposals. 


Response:  The  Tribal  Wildlife  Grants 
Program  is  a  competitive  program  for 
federally  recognized  Indi^  tribes 
regardless  of  geographic,  land,  or 
population  based  components.  All  tribes 
are  equally  eligible  to  submit  proposals. 
Therefore,  the  use  of  nationally  uniform 
criteria  is  appropriate  for  ranking 
proposals  at  both  the  Regional  and 
National  levels. 

The  Service  will  screen  and  score 
proposals  in  the  Regional  Offices.  A 
national  panel  will  then  make 
recommendations  to  the  Director  based 
on  these  outcomes. 

The  Service  examined  various 
possible  formulas  for  selecting 
proposals  based  on  land  area  emd  other 
factors  but  was  unable  to  identify  any 
formula  that  adfequately  considered  the 
wide  variability  among  tribes,  including 
their  land  base,  population,  and 
distribution  across  the  United  States. 

Of  the  comments  received  on  the 
proposed  makeup  of  the  panel,  18 
agreed  and  provided  further  suggestions 
as  to  what  other  Service  or  other  Federal 
personnel  should  be  involved.  One 
respondent  stated  that  the  Regional 
Native  American  Liaisons  should  act  in 
an  advisory  capacity  to  the  ranking 
team,  and  another  stated  that  Regional 
Liaisons  should  be  excused  from 
ranking  Regional  proposals.  Eleven 
comments  advocated  the  inclusion  of 
tribal  representation  in  the  ranking 
process;  of  these,  two  specifically 
identified  the  Native  American  Fish  and 
Wildlife  Society  as  an  appropriate 
resource  to  serve  this  purpose. 

Response:  The  Regional  and  National 
panels  will  consist  of  Service  fish  and 
wildlife  professionals  and  other  Federal 
agency  personnel  knowledgeable  of 
Native  American  natural  resource 
issues.  The  comments  received  will  be 
considered  in  the  selection  of  panel 
members.  Regional  Native  American  " 
Liaisons  will  coordinate  the  screening 
and  scoring  of  proposals  and  will  act  in 
an  advisory  capacity  to  the  regional 
panels.  They  will  not  participate  in  the 
actual  screening  or  scoring  of  proposals. 
The  Regional  Native  American  Liaisons 
will  serve  on  the  national  review  panel 
along  with  other  Service  personnel  to 
make  recommendations  to  the  Director 
for  selection. 

The  Service  has  not  developed  a 
process  for  identifying  participation  of 
tribal  representatives  in  the  ranking 
process  and  did  not  receive  specific 
comments  on  ways  to  involve  tribal 
representatives.  However,  the  Service 
will  use  the  knowledge  and  experience 
gained  in  this  initial  year  and  public 
comments  to  consider  changing  the 
guidelines  in  future  years  to  include 
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tribal  representatives  in  the  ranking 
process. 

TWG  proposed  guidelines  state  that 
"the  Director  will  make  the  final 
determination  for  grant  approval."  Six 
respondents  stated  their  agreement  with 
this  language.  One  respondent 
disagreed.  Three  suggested  that  the 
national  review  team  be  capable  of 
making  the  final  decision  on  accepting 
proposals,  emd  two  others  would  like 
the  Regional  Native  American  Liaisons 
to  rank  and  award  proposals  in  their 
respective  Regions.  In  addition  to  these 
comments,  it  was  suggested  that  an 
appeal  process  should  be  included  for 
proposals  that  are  not  selected. 

Response:  Because  this  is  a  nationally 
competitive  program,  the  Secretary's 
authority  is  delegated  solely  to  the 
Director,  who  will  review 
recommendations  and  make  final 
selections.  Submitters  of  proposals  not 
selected  will  receive  information  to 
improve  their  chances  of  future 
selection. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (1),  states  that  TWG  is  not 
exempt  from  any  of  the  Federal  grant 
program  compliance  requirements  as 
specified  in  43  CFR  part  12,  OMB 
Circulars  A-102  and  A-87,  and  Service 
Manual  Chapters  522  FWl  and  523 
FWl.  Two  comments  addressed  this 
issue,  both  in  agreement,  but  one  called 
for  the  inclusion  of  language  that 
identified  the  tribe's  fiduciary 
responsibility  over  subgrantees  and 
contractors. 

Response:  The  language  in  the 
proposed  notice  will  be  amended  to 
indicate  Tribal  grantees'  responsibility 
for  ensuring  that  subgrantees  and 
contractors  adhere  to  these 
requirements. 

In  part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (2),  general  inclusions  for 
proposals  in  the  TWG  program  are 
addressed.  They  include  a  Cover  Letted, 
Program  Summary,  Program  Narrative, 
Budget  Narrative,  and  Resolution  of 
Support.  Two  general  comments  on  this 
section  were  received:  one  stated 
approval  of  the  proposed  components  of 
the  grant  proposal,  and  another  noted 
the  necessity  of  keeping  the  process  as 
simple  as  possible  to  alleviate  the 
administrative  burden  on  the  applicant. 

Response:  Comments  noted. 

No  comments  were  received  on  the 
requirement  of  a  Cover  Letter  or 
Program  Summary. 

Sixteen  respondents  commented  on 
the  requirement  of  a  Program  Narrative. 
Eleven  advocated  for  the  inclusion  and/ 
or  prioritization  of  tribal  goals  rather 
than  "relevant  Service  performance 


goals";  three  asked  that  Service  Goals, 
1.4,  1.5,  1.6,  and  Mission  Goal  in 
Partnersnips  4.1  be  included;  ?nd  one 
respondent  would  like  the  inclusion  of 
fish  to  be  clearly  articulated. 

Response:  The  Service  recognizes  that 
the  tribal  grant  funding  is  for  the  benefit 
of  wildlife  and  their  habitat,  including 
species  that  are  not  hunted  or  fished. 
The  care  and  maintenance  of  the 
nation's  fish  and  wildlife  resources  is 
dependent  on  cooperative  efforts  of 
partners.  The  Service's  performance 
goals  articulate  the  importance  of  tribal 
partnerships  in  Mission  Goal  4.1  and 
the  broad  range  of  mutually  beneficial 
resource  accomplishments  that  can 
result  from  partnership  actions.  The 
final  advice  is  modified  to  include 
Mission  Goal  4.1,  Tribal  Partnerships 
and  resource-related  goals,  including 
1.1;  1.2;  1.3;  1.4;  1.5;  1.6,  Sustainability 
of  Fish  and  Wildlife  Populations 
[h  ttp  .//planning. fws.gov/ 
tableofcon  .h  tml) . 

Under  the  heading  Budget  Narrative, 
one  respondent  asked  the  Service  to 
clarify  the  meaning  of  "administrative 
costs"  to  include  or  exclude  indirect 
costs,  and  advocated  excluding  indirect 
costs.  Another  comment  suggested  a  15 
percent  maximiun  for  Indirect  Cost 
Rates. 

Response:  The  Service  determined 
that  administrative  costs  are  those  that 
can  be  directly  related  to  allowable  costs 
as  defined  in  43  CFR  12.62,  as  well  as 
in  OMB  Circular  A-87  (Cost  Principles 
for  State,  Local,  and  Indian  Tribal 
Governments).  Indirect  costs  are  also 
explained  in  OMB  Circular  A-87; 
indirect  costs  are  allowable  as  direct 
costs  if  the  applicant  has  an  approved 
indirect  cost  agreement  with  its 
cognizant  agency.  All  costs,  whether 
direct  or  indirect,  must  be  included  in 
the  grant  proposal  and  are  subject  to  the 
grant  award  maximum  of  25  percent. 

Nine  comments  were  submitted 
regarding  the  requirement  of  a 
Resolution  of  Support  from  the 
appropriate  tribal  governing  body  that 
supports  the  proposed  project.  One 
expressly  opposed  this  requirement. 
Nine  said  that  often  it  is  not  reasonable 
to  expect  a  tribal  governing  body  to 
meet  during  the  open  period  for 
submitting  grant  proposals.  Several 
comments  proposed  remedies  that 
would  allow  for  a  letter  of  support  from 
the  "duly  elected  leader  of  the  tribe"  or 
the  "Tribal  Chair  or  Coimcilperson." 
Another  suggested  alternative  was  to 
allow  for  an  extended  open  period  to 
account  for  varying  meeting  schedules 
for  tribal  councils. 

Response:  The  requirement  for  a 
Resolution  of  Support  is  an  assurance 
that  the  tribal  governing  body  supports 


the  proposed  project  and  the  actions 
necessary  to  realize  the  natural  resource 
benefits  identified  in  the  proposal.  The 
Service  recognizes  that  there  could  be 
times  when  a  tribal  resolution  of 
support  for  a  proposal  may  not  be 
logistically  possible.  The  Service  will 
amend  the  requirement  to  accept  a  letter 
or  signed  endorsement  from  an 
individual  with  delegated  tribal 
authority.  If  a  resolution  of  support  is 
not  submitted  with  the  proposal,  one 
will  be  required  from  the  tribal 
governing  body  prior  to  the  Service's 
awarding  of  the  grant. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (3),  states  that  the 
proposal  package  will  be  made  available 
through  the  Service's  Regional  Native 
American  Liaisons.  Two  comments 
pointed  out  that  they  would  like  to  be 
able  to  download  the  proposal  package 
from  the  Internet. 

Response:  The  Service  is  required  to 
provide  access  to  application  packages 
through  as  many  sources  as  available. 
Therefore,  application  guidelines  and 
packages  for  this  grant  program  can  be 
obtained  through  Regional  Native 
American  Liaisons  as  well  as  through 
the  Service's  Web  site  at  http:// 
grants.fws.gov/tribal.html. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  B.,  Application 
Requirements  (4),  states  that  matching 
funds  are  not  required.  However,  they 
are  encouraged  and  the  proposed 
ranking  criteria  will  consider  them  as  an 
indication  of  commitment  and  to 
encourage  partnerships.  Two  comments 
asked  that  the  Service  eliminate  or 
decrease  the  value  of  this  requirement. 

Response:  These  comments  are 
addressed  in  part  II.,  C,  Ranking 
Criteria. 

In  part  II.,  Proposed  Implementation 
Guidelines,  section  B..  Application 
Requirements  (5),  the  Service  outlines 
the  proposed  allowance  for  in-kind 
contributions  as  meeting  a  matching 
funds  requirement  and  provides 
additional  information  as  to  how  it 
defines  in-kind  contributions.  One 
respondent  agreed,  and  one  disagreed, 
pointing  out  that  this  would  add  no 
value  to  a  proposal.  Another  asked  that 
the  Service  clarify  whether  or  not  funds 
may  be  expended  in  multiyear  projects 
and,  if  so,  for  how  many  years.  One 
comment  indicated  that  if  matching 
funds  are  not  required,  then  it  is  not  fair 
to  use  them  in  ranking  proposals  for 
selection. 

Response:  The  Service  has  identified 
those  costs  that  are  considered 
allowable  as  in-kind  contributions  or 
matching  funds.  These  have  been 
identified  in  Service  Manual  522  FW  1 
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result  in  an  undue  administrative 
burden. 

Several  other  conmients  were 
received  that  offered  additional 
feedback.  One  suggested  allowance  for 
partial  funding  of  proposals.  Another 
offered  that  the  TWG  could  be  divided 
into  a  large  and  small  grants  program  to 
ensure  greater  participation. 

Response:  Proposals  will  be  scored 
and  ranked  on  the  relative  merit  of  each 
proposal.  The  Service  may  need  to 
partially  fund  one  or  more  proposals  to 
fully  allocate  the  funds.  Small-grant  and 
large-grant  programs  may  be  considered 
in  the  future. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  C.,  Ranking  Criteria, 
offers  a  proposed  weighting  system  by 
which  the  Service  can  determine  a 
relative  score  for  proposals  including 
Benefit,  Performance  Measures,  Work 
Plan,  Budget,  Capacity  Building, 
Commitment,  Partnerships,  and 
Administrative  Costs.  Two  general 
comments  on  the  Ranking  Criteria 
advised  the  Service  to  make  them  as 
close  as  possible  to  those  of  the  State 
Wildlife  Grants  program.  One  agreed 
with  the  proposed  criteria  but, 
encouraged  consultation  with  tribes  to 
ensure  adequate  knowledge  of  Service 
goals  and  strategies.  An  additional 
comment  asked  that  the  Service  better 
define  this  program's  priorities. 

Response:  Ranking  criteria  will  be 
clearly  defined  in  the  TWG  guidance. 
The  State  Wildlife  Grants  Program  is  not 
a  competitive  grant  program  and  has  no 
ranking  criteria. 

Regarding  the  Benefit  of  proposals,  12 
comments  advocate  for  adding  emphasis 
to  this  criterion.  Four  agreed  with  this 
criterion  if  tribes  set  their  own  goals  and 
priorities  to  determine  which  species 
are  to  benefit.  Two  respondents  asked 
further  that  the  Service  define  what  is 
meant  by  the  language  "including 
species  that  are  not  hunted  or  fished," 
and  stated  that  tribal  priorities  should 
take  precedence  over  the  Service's.  One 
comment  favored  increasing  the 
emphasis  on  federally  listed  endangered 
species  (Endangered  Species  Act),  and 
another  specifically  suggested  that  no 
special  preference  be  placed  on  them.  A 
final  comment  stated  that  preference 
should  be  given  to  tribes  with  Integrated 
Resource  Management  Plans  (IRMPs)  or 
Natural  Resource  Management  Plans. 

Response:  The  cumulative  maximum 
of  25  points  for  Benefit  (0-25)  and  20 
points  for  Performance  Measures  (0-20) 
already  places  high  value  on  the  extent 
to  which  the  project  will  benefit  fish 
and  wildlife  resources.  The  Service 
agrees  that  benefits  will  be  measured 
against  Tribal  fish  and  wildlife  goals. 
The  Service  requires  that  tribes 


articulate  how  their  proposals  help 
support  the  goals  and  objectives  of  the 
TWG  and  Service  and  tribal 
Performance  Goals  in  their  proposal 
narratives. 

By  including  species  that  are  not 
hunted  or  fished,  the  Service  provides 
tribes  with  discretion  to  implement 
projects  that  benefit  species  of 
conservation  concern  and  species  of 
cultural  importance.  Special  emphasis 
will  not  be  placed  on  federally  listed 
endangered  species,  as  this  is  not  the 
purpose  of  this  grant  program.  These 
funds  may  be  used  to  develop  IRMPs  (or 
equivalent);  therefore,  to  give  preference 
to  those  tribes  that  already  have  IRMPs 
is  not  appropriate. 

Under  the  heading  Performance 
Measures,  four  comments  call  for  an 
emphasis  to  this  criterion.  Two 
suggested  that  the  Service  de-emphasize 
or  delete  it,  but  suggested  that  if  tribal 
goals  rather  than  the  Service's  goals 
were  prioritized,  "Performance 
Measures"  would  be  an  acceptable 
criterion.  Four  additional  comments 
suggested  that  tribal  goals  be  included, 
and  three  others  call  for  the  inclusion  of 
Service  Goals,  1.4,  1.5,  1.6,  and  Mission 
Goal  in  Partnerships  4.1. 

Response:  The  Service  believes  that 
quantifiable  performance  measures  are 
an  important  ranking  criterion.  This 
criterion  is  weighted  adequately  in  the 
ranking  process.  Tribes  are  required  to 
articulate  how  their  proposals  help 
support  the  goals  and  objectives  of  the 
TWG  and  Service  and  tribal 
Performance  Goals  in  their  proposal 
narratives  in  the  Benefit  criterion. 

Seven  comments  suggested  an  added 
emphasis  to  the  Work  Plan  criterion, 
and  one  supported  the  proposed 
emphasis  on  the  Budget  criterion. 

Response:  The  Service  believes  these 
criteria  are  adequately  emphasized  in 
the  ranking  process. 

Six  respondents  felt  that  emphasis 
should  be  added  to  the  Capacity 
Building  criterion,  and  one  stated 
further  that  such  projects  should  be 
favored  in  future  funding  periods.  Two 
asked  that  the  Service  remove  or  de- 
emphasize  this  criterion,  and  one  agrees 
witii  it  as  proposed. 

Response:  The  Service  believes  that 
this  criterion  is  adequately  emphasized. 
Many  tribes  have  limited  capacity  to 
develop  and  implement  programs  to 
benefit  fish,  wildlife,  and  their  habitats, 
and  the  TWG  program  provides  an 
excellent  opportunity  to  increase  their 
capacity.  The  Service  believes  that  the 
TWG  program  can  enhance  the  capacity 
for  all  tribes  to  implement  programs  for 
the  benefit  of  fish  and  wildlife,  even 
tribes  with  relatively  sophisticated  fish 
and  wildlife  departments. 
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Under  the  heading  Commitment,  the 
Service  asks  to  what  extent  the 
applicant  displays  commitment  to  the 
proposed  project  through  in-kind  or 
matching  funds.  Sixteen  respondents 
asked  that  the  Service  remove  or  de- 
emphasize  this  criterion,  and  two  agreed 
with  it  as  proposed. 

Response:  Although  Congress  did  not 
include  a  matching  requirement  for  the 
TWG  program,  the  Service  believes  that 
tribes  making  a  commitment  in  their 
proposals  to  provide  a  match  should  be 
rewarded  in  the  competitive  ranking 
process.  In  addition,  the  Service  will 
accept  other  forms  of  support  from  the 
tribes  to  meet  the  match  requirement 
including  cash,  in-kind  support, 
equipment,  and  materials.  Matching 
contributions  are  non-Federal  (tribal  or 
partner)  cash  or  in-kind  contributions. 
Funds  derived  from  Pub.  L.  93-638 
contracts  are  allowable  as  matching 
funds. 

Eighteen  comments  on  the 
Partnerships  criterion  asked  that  the 
Service  remove  or  de-emphasize  this 
criterion,  and  one  agreed  with  it  as 
proposed.  One  suggested  that  letters  of 
support  should  be  considered  if  funds 
for  a  match  are  not  available,  and  one 
advocated  for  an  allowance  for 
"partnerships"  that  includes  non- 
Federal  partners. 

Response:  Partnerships  are  an 
increasingly  essential  tool  in  the 
management  of  natural  resources.  The 
Service  believes  that  tribes  developing 
partnerships  with  other  organizations  to 
implement  projects  under  TWG  should 
be  rewarded  in  the  proposal  ranking 
process.  The  Service  agrees  that  this 
criterion  should  be  de-emphasized  and 
has  reduced  the  relative  value  of  this 
category.  Tribes  are  especially 
encouraged  to  partner  with  non-Federal 
entities  in  order  to  better  leverage 
Federal  dollars  and  provide  greater 
benefit  to  Federal  taxpayers.  In  the  final 
guidance,  Partnerships  and 
Commitment  criteria  have  been 
combined  into  a  new  category, 
Contributions  and  Partnerships. 

Two  comments  asked  that  the  Service 
remove,  and  six  asked  that  the  Service 
de-emphasize,  the  proposed 
Administrative  Costs  criterion.  One 
agreed  with  it  as  proposed.  Seven 
comments  advocated  not  considering 
tribal  indirect  cost  rate  as  administrative 
cost,  with  one  seeking  to  place  a  15 
percent  maximum  allowable  for  indirect 
cost  rates.  One  comment  suggested  a 
limit  on  allowable  administrative  costs. 
Eight  comments  advocated  making  an 
allowance  for  staff  or  seasonal 
employees  by  removing  the  word  "staff 
from  the  proposed  language. 


Response:  Administrative  Costs  is 
eliminated  from  the  ranking  criteria.  We 
have,  however,  limited  the  total  eunount 
of  the  grant  that  can  be  used  for 
administration  costs  to  12  percent 
unless  a  waiver  is  granted  by  the 
Regional  Director. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TWG  Operations 
and  Management  (1),  allows  that  TWG 
funds  can  be  used  to  cover  the  costs  of 
Conservation  Law  Enforcement.  The 
Service  received  no  comments. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D.,  TWG  Operations 
and  Management  (2),  broadly  outlines 
the  activities  that  are  eligible  for 
funding  under  TWG.  Three  comments 
proposed  language  to  better  define 
wildlife,  conservation.  Tribal  Fish  and 
Game  Department  or  Tribal  Fish  and 
Wildlife  Department,  and  wildlife- 
restoration  project.  The  respondent 
advocated  for  inserting  the  following: 
"Priority  for  funding  from  the  TWG 
Program  shall  be  for  those  species  with 
the  greatest  conservation  need  identified 
by  the  tribe."  Another  comment 
suggested  that  the  Service  better  define 
the  purpose  of  the  TWG  program. 

Response:  The  Service  appreciates 
these  thorough  and  constructive 
comments,  and  has  used  them  in 
revising  the  program  guidance  and  in 
developing  a  Definitions  section.  The 
Service  agrees  with  and  has 
incorporated  the  proposed  statement. 

As  defined  by  Congress,  the  intent  of 
the  TWG  program  is  "for  the 
development  and  implementation  of 
programs  for  the  benefit  of  wildlife  and 
their  habitat,  including  species  that  are 
not  hunted  or  fished." 

One  comment  suggested  that  the 
Service  consider  a  cap  on  land  purchase 
and  that  projects  with  land  acquisitions 
in  the  match  category  should  be 
encouraged.  One  comment  proposed 
that  research  projects  should  receive 
equal  consideration  in  the  ranking 
process.  One  requested  clarification  on 
whether  TWG  funds  can  be  used  for 
conducting  archeological  siu^^eys  by 
Tribal  Historic  Preservation  Officers  to 
comply  with  the  NHPA  for  a  TWG 
project;  one  advocated  for  habitat 
improvement  projects;  and  one 
advocated  "culturally  acceptable 
projects." 

Response:  Land  acquisition  is  an 
eligible  activity  under  TWG.  The 
Service  has  capped  all  projects  under 
TWG,  including  lands  acquired  with 
TWG  fiinds,  at  $250,000.  The  associated 
value  of  certain  land  acquisitions  can  be 
used  as  match  to  aid  in  the  scoring  of 
the  proposal. 

Research,  habitat  improvement,  and 
"culturally  acceptable"  projects  are 


eligible  for  funding  given  their  relative 
applicability  to  the  guidelines 
established  for  TWG. 

Under  Section  106  of  the  National 
Historic  Preservation  Act,  projects  must 
comply  with  the  Act.  If  it  is  known 
before  project  implementation  that  an 
archaeological  investigation  is 
warranted,  then  the  cost  for  such 
investigation  or  survey  can  be  included 
in  the  overall  project  proposal  when 
submitted  to  the  Service. 

Part  II..  Proposed  Implementation 
Guidelines,  section  D.,  TWG  Operations 
and  Management  (3),  proposes  that 
TWG  funds  can  be  used  to  cover  the 
costs  of  environmental  review,  habitat 
evaluation,  permit  review,  and  other 
environmental  compliance  activities  . 
associated  with  a  TWG  project, 
provided  they  are  included  in  the 
budget  and  discussed  in  the  Program 
and  Budget  Narratives.  One  comment 
agreed  with  this  proposed  explanation, 
and  two  asked  that  the  allowable 
activities  further  specify  that  TWG 
funds  may  be  used  to  address  the  costs 
of  adhering  to  tribal  environmental 
compliance  activities. 

Response:  TWG  funds  can  be  used  to 
cover  the  costs  of  environmental  review, 
habitat  evaluation,  permit  review,  and 
other  environmental  compliance 
activities  associated  with  a  TWG  project 
provided  they  are  included  in  the 
budget  and  discussed  in  the  Program 
and  Budget  Narratives  of  the  project 
proposal. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  D..  TWG  Operations 
and  Management  (4).  defines  which 
activities  are  not  allowable  under  TWG. 
It  states  that  a  proposal  may  not  include 
activities  required  to  comply  with  a 
Biological  Opinion  or  activities  required 
to  comply  with  a  permit  [e.g.,  mitigation 
activities).  However,  a  proposal  can 
include  activities  that  implement 
conservation  recommendations.  Several 
comments  said  that  no  TWG  funds 
should  be  diverted  to  any  nontribal 
mandates,  court  directives,  or  Federal 
activities  required  to  uphold  the  trust 
responsibility  and  suggested  that  this 
section  be  strengthened  by  indicating 
so.  Two  comments  agreed  with  this 
section,  with  the  inclusion  of  "court 
directive  and  Federal  agency  mandate  or 
directive"  to  those  activities  that  cannot 
be  included  in'a  proposal.  Some 
respondents  agreed  that  mitigation 
under  a  Biological  Opinion  should  not 
be  funded  through  TWG.  Recommended 
language  from  one  comment:  "A 
proposal  cannot  include  activities 
required  to  comply  with  a  BO,  court 
directive,  Federal  agency  mandate  or 
directive,  or  include  activities  required 
to  comply  with  a  permit  (mitigation 
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responsibil  ties).  However,  a  proposal 
can  includ(  activities  to  implement 
conservaticn  recommendations."  One 
comment  a  iked  that  "Biological 
Opinion"  h  s  further  defined. 

Response .  All  TWG  funds  will  be 
awarded  to  tribes  and  will  not  be 
diverted  to  my  nontribal  mandates, 
court  direcl  ives.  or  Federal  activities 
required  to  uphold  the  trust 
responsibil  ty.  The  Service  appreciates 
the  propost  d  language  but  disagrees 
with  the  ini  :lusion  of  "court  directive 
and  Federa  agency  mandate  or 
directive"  as  excluded  activities  in  a 
grant  projec  t,  because  doing  so  would 
place  additi  onal  restrictions  on  tribal 
proposals.  '  Biological  Opinion"  refers 
to  Biologicij  1  Opinions  with  regard  to 
the  Endangi  sred  Species  Act  and  this  is 
clarified  in  :he  "Definitions"  section. 

Part  II.,  P  -oposed  Implementation 
Guidelines,  section  D.,  TWG  Operations 
and  Managi  fment  (5),  states  that  TWG  is 
not  a  contiri  uous  revenue  source,  and 
one  Gomme  it  advocated  for  making  the 
TWG  progr;  m  a  continuing  source  for 
funding. 

Response  Because  TWG  is'an  annual 
Congressior  al  allocation,  it  is  subject  to 
further  actic  ns  by  Congress  and  cannot 
be  consider  id  a  continuing  source  of 
funding. 

Part  II..  P  oposed  Implementation 
Guidelines,  section  D.,  TWG  Operations 
and  Managi  ment  (6).  stated  that  TWG 
funds  cannc  t  be  held  in  an  interest- 
bearing  acc(  unt.  Two  comments 
suggested  ol  herwise. 

Response  Federal  law  allows  funds  to 
be  held  in  a  i  interest-bearing  account 
although  an  /  interest  earned  on  such 
funds  in  ex(  ess  of  Si 00  must  be 
returned  to  he  fiscally  responsible 
Federal  agency  (43  CFR  12.64). 

Part  II.,  Pi  oposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures   Ij.  defines  which  additional 
information  must  be  included  by  the 
grantees  one  e  awards  are  announced. 
The  Service  received  no  comments. 

Part  II.,  Pi  oposed  Implementation 
Guidelines,  -ection  E.,  Grant  Award 
Procedures  2),  states  that  the  lead 
contact  aftei  award  announcements 
should  be  tf  e  Native  American  Liaison 
in  the  grant(  e's  respective  Region.  One 
comment  ad  vocated  for  a  contact  in  the 
Service's  Di  dsion  of  Federal  Aid  to  be 
the  initial  contact. 
The  Native  American 
be  the  lead  contact  for 
technical  im  plementation  assistance, 
and  the  Division  of  Federal  Aid  will 

principle  financial  contact. 

Part  II.,  Pi  oposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  ( 3),  stated  that  the  Service 
will  award  ^  rants  within  30  days  of  the 


identified  as 

Response 

Liaison  will 


recommendations  provided  by  the 
national  review  panel.  One  comment 
suggested  that  a  timeline  be  provided 
for  acceptance  and  selection  of  awards, 
and  one  comment  simply  agreed  with 
the  stipulated  language. 

Response:  A  timeline  for  acceptance 
and  selection  of  awards  is  included  ih 
the  Grant  Application  Package. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  (4),  states  that  funds  will  be 
disbursed,  subsequent  to  funding 
approval,  through  the  Department  of 
Health  and  Human  Services' 
SMARTLINK  electronic  funds  transfer 
system  (EFT).  And,  that  in  the  instance 
of  demonstrated  hardship  or  need, 
grantees  may  request  up  to  25  percent 
of  the  grant  award. 

Four  comments  stated  that  if  the 
Service  has  the  ability  to  advance  25 
percent  of  the  project  funds  up  front, 
given  demonstrated  hardship  or  need, 
then  all  grantees  should  be  eligible 
without  demonstrating  hardship  or 
need.  Two  comments  advocated  for 
increasing  the  initial  draw  down,  one 
suggests  40  percent  and  the  other  is 
nonspecific. 

Response:  The  Service  will  advance 
up  to  25  percent  of  the  total  award  upon 
request  by  the  tribe. 

Four  disagreed  with  the  proposed 
reimbursable  mechanism,  saying  it 
presents  an  undue  burden  on  tribes,  and 
asked  to  have  access  to  funds  quarterly 
or  as  a  lump  sum  transfer  at  the  onset 
of  a  project.  One  comment  asked  if  all 
tribes  are  electronic  funds  transfer  (EFT) 
compliant. 

Response:  Further  clarification  of  the 
proposed  EFT  is  necessary  to  explain 
that  funds  will  be  "reimbursed"  as 
needed  rather  than  upon  receipt  of  proof 
of  expenditure.  We  feel  that  this  does 
not  place  a  financial  burden  on  the 
tribes.  All  tribes  are  capable  of  EFT.  As 
a  grantee  incurs  expenses,  funds  to  pay 
these  can  be  drawn  down  via 
SMARTLINK. 

Part  II.,  Proposed  Implementation 
Guidelines,  section  E.,  Grant  Award 
Procedures  (5),  addresses  the  reporting 
requirements  tribes  must  meet  once 
funds  are  obligated  under  a  TWG  grant 
agreement.  One  comment  suggested  that 
language  be  included  to  indicate  that 
tribes  will  be  obligated  to  comply  with 
NEPA.  ESA,  National  Historic 
Preservation  Act,  and  other  relevant 
Acts.  Another  comment  suggested  that 
the  benefits  and  outcomes  of  the  TWG 
program  be  reported  to  Congress. 

Response:  TWG  projects  are  subject  to 
legal  requirements  of  Federal  regulatory 
Acts  in  the  context  of  established 
Federal/Tribal  protocol. 


Response:  A  summary  of  benefits  and 
outcomes  of  the  TWG  program  will  be 
made  available  to  interested 
Congressional  representatives. 

Part  III.,  Procedural  Requirements, 
sections  A.,  Regulatory  Planning  and 
Review;  B.,  Regulatory  Flexibility  Act; 
C.,  Small  Business  Regulatory 
Enforcement  Fairness  Act;  D.,  Unfunded 
Mandates  Reform  Act;  E.,  Takings 
Implications  Order;  F.,  Energy  Effects; 
G.,  Federalism;  and  H.,  Civil  Justice 
Reform,  received  no  comments, 
although  two  pertinent  general 
comments  suggested  that  a^section  be 
added  to  clarify  how  the  Freedom  of 
Information  Act  will  apply  to 
information  submitted  by  the  tribes. 

Response:  The  Service  will  work  with 
the  tribes  to  ensure  that  sensitive 
information  is  protected. 

Part  III.,  Procedural  Requirements, 
section  I.  National  Environmental  Policy 
Act,  drew  one  comment  asking  that  the 
Service  better  determine  what  is  meant 
by  the  phrase  "Service  will  ensure  (that 
grants  funded  through  TWG  are  in 
compliance  with  the  National 
Environmental  Policy  Act)"  in  the 
proposed  guidelines. 

Response:  A  completed  NEPA 
Checklist  and  appropriate 
environmental  information  will  be 
required  in  the  Grant  Narrative  from  the 
grantee  for  review  and  concurrence  by 
the  Service. 

Part  III.,  Procedural  Requirements, 
section  J.,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  and  K.,  Paperwork 
Reduction  Act  were  not  commented 
upon. 

Part  IV.,  Native  American  Liaisons  for 
the  Fish  and  Wildlife  Service,  was  not 
commented  upon. 

General  Comments:  We  received 
several  comments  that  did  not  readily  fit 
into  the  above  categories.  The  Service 
has  responded  to  these  comments 
below. 

1 .  Three  comments  asked  that  the 
Service  distinguish  between  treaty  and 
nontreaty  rights. 

Response:  The  Service  recognizes  that 
treaty  rights  involve  unique 
responsibilities  defining  specific  rights 
to  treaty-recognized  tribes  and  will  work 
to  address  them  where  appropriate 
within  the  grant  processes. 

2.  One  respondent  advocated  for  the 
inclusion  of  nontrust  tribal  lands  in 
TWG  projects. 

Response:  This  is  an  allowable 
request  under  TWG. 

3.  Four  general  comments  stated  that 
there  should  be  no  Service 
administrative  cost  associated  with 
implementation  of  this  program's  $5 
million  allocation. 
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Response:  Service  administrative 
costs  will  not  be  charged  against  the  $5 
million  allocation. 

4.  One  comment  suggested  that  the 
funds  for  FY02  and  FY03  be  combined 
into  one  proposal  period.  This  same 
comment  recommended  that  the  Service 
allow  for  multiple-year  projects. 

Response:  FY02  and  FY03  funds  will 
be  combined  and  disbursed  through  one 
proposal  period.  A  grant  award  can 
provide  for  multiple-year  projects. 
Multiple-year  projects  still  require 
annual  performance  and  financial 
reports.  The  performance  reports  should 
be  submitted  to  the  Native  American 
Liaison  and  the  financial  reports  to  the 
Federal  Aid  Office. 

5.  One  respondent  asked  that  the 
Service  define  the  role  of  public  opinion 
in  ranking/selection  of  proposals. 

Response:  The  Ser\''ice  will  work  to 
address  public  comments  with  the 
intent  of  enhancing  the  administration 
of  the  Tribal  Wildlife  Grants  as  Congress 
intended  for  the  benefit  of  federally 
recognized  tribes. 

6.  Two  respondents  suggested  that  the 
Service  require  postmarks  on  proposals 
showing  the  due  date. 


Response:  Proposals  postmarked, 
hand-delivered,  or  otherwise  sent  in  by 
the  due  date  will  be  accepted  for  the 
grant  review  process. 

7.  A  comment  suggested  that  the 
Service  allow  for  proposals  that 
combine  TWG  and  the  Tribal- 
Landowner  Incentive  Program  (TLIP) 
and  apply  the  same  criteria  to  both  TLIP 
and  TWG. 

Response:  The  Service  must 
administer  each  grant  as  directed  by 
Congress,  and  each  program  differs  to 
some  degree,  thus  limiting  our  ability  to 
establish  identical  criteria. 

8.  Three  comments  advocated  for 
future  funding  of  the  TWG  program  and 
one  respondent  advocated  for  increasing 
the  amount  of  available  funds  in  the 
TWG  program. 

Response:  The  President's  budget 
request  to  Congress  for  FY04  includes 
S5  million  for  TWG. 

9.  One  respondent  suggested  that 
there  should  be  no  time  limit  on 
expenditure  of  funds,  and  a  similar 
response  advocated  for  allowance  for 
rollover  into  the  next  fiscal  year. 

Response:  After  appropriation,  TWG 
funds  are  available  until  expended. 
However,  grant  agreements  will  be 


written  to  allow  an  appropriate  amount 
of  time  to  complete  the  project.  Grant 
agreement  periods  are  negotiable,  and 
funds  must  be  expended  within  90  days 
following  the  end  date  of  the  grant 
agreement. 

10.  One  respondent  asked  that  an  8 
week  response  period  be  invoked  for  the 
open  Request  For  Proposals  period 
(RFP). 

Response:  In  order  to  address  the 
need  to  expedite  the  selection  and 
awarding  of  proposals,  the  Service  has 
set  the  RFP  period  for  the  TWG  program 
at  45  days.  "The  Service  feels  that  this 
period  is  sufficient  for  tribes  to  prepare 
proposals. 

1 1 .  One  respondent  asked  that  the 
Service  allocate  funds  as  quickly  as 
possible  after  awards  are  made. 

Response:  It  is  the  Service's  intent  to 
accomplish  this  task,  and  a  timeline  will 
be  provided  in  the  Grant  Application 
Kit. 

Dated:  May  2,  2003. 

H.  Craig  Manson, 

Assistant  Secretary,  f.  h  and  Wildlife  and 
Parks. 

[PR  Doc.  03-19121  Filed  7-25-03;  8:45  am] 
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Title  3— 

Proclamation  7692  of  July  24,  2003 

The  President 

National  Korean  War  Veterans  Armistice  Day,  2003 

- . 

By  the  President  of  the  United  States  of  America 

• 
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A  Proclamation 

When  North  Korean  troops  invaded  South  Korea  on  June  25,  1950,  the 
United  States  took  immediate  action  to  defend  the  freedom  of  a  people 
unjustly  attacked.  Leading  a  coalition  of  20  other  countries,  American  and 
South  Korean  troops  fought  to  advance  liberty  and  opportunity  and  to  over- 
come cruelty  and  repression.  More  than  1.7  million  Americans  faced  forbid- 
ding terrain  and  harsh  combat  in  battles  such  as  Pork  Chop  Hill,  Heartbreak 
Ridge,  the  Pusan  Perimeter,  and  the  Chosin  Reservoir.  Throughout  the  con- 
flict, the  members  of  our  Armed  Forces  demonstrated  extraordinarv  honor, 
skill,  and  courage. 

The  Military  Armistice  Agreement  of  July  27,  1953,  ended  3  years  of  bitter 
warfare  on  the  Korean  Peninsula  and  stopped  the  spread  of  Communism 
in  Korea,  signaling  to  the  u^orld  America's  resolve  to  stand  against  tyranny 
and  totalitarian  regimes.  Fifty  years  later,  our  Nation  remains  grateful  for 
the  bravery  and  sacrifice  of  our  Korean  War  veterans.  They  defended  human 
freedom,  liberated  the  oppressed,  and  selflessly  protected  the  democratic 
ideals  that  made  our  Nation  strong.  Their  efforts  reflect  the  honorable  and 
decent  spirit  of  America.  More  than  34,000  of  America's  service  men  and 
women  gave  their  lives  in  battle  in  the  Korean  War.  As  we  continue  our 
fight  to  extend  freedom  today,  we  remember  and  honor  their  sacrifices 
and  those  of  their  families. 

Thanks  in  large  measure  to  the  veterans  of  the  Korean  War,  South  Korea 
today  stands  as  a  shining  example  of  the  economic  and  social  benefits 
of  democracy.  As  we  observe  the  50th  anniversary  of  the  Armistice.  America 
looks  forward  to  the  day  when  the  stability  of  the  Korean  Peninsula  is 
built  on  peaceful  reconciliation  of  North  and  South.  We  pledge  to  work 
with  the  Republic  of  Korea  to  further  our  shared  values  of  democracy, 
human  rights,  and  free  enterprise.  And  we  will  continue  to  build  upon 
the  comprehensive  and  dynamic  relationship  between  our  two  nations  to 
promote  peace  and  prosperity  on  the  Korean  Peninsula  and  in  Northeast 
Asia. 

The  Congress,  by  Public  Law  104-19  as  amended  (36  U.S.C.  127),  has 
designated  July  27,  2003,  as  "National  Korean  War  Veterans  Armistice  Day'-' 
and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  observance  of  this  day. 

NOW,  THEREFORE,  1,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  July  27,  2003,  as  National  Korean  War 
Veterans  Armistice  Day.  1  call  upon  all  Americans  to  observe  this  day 
with  appropriate  ceremonies  and  activities  that  honor  and  give  thanks  to 
our  distinguished  Korean  War  veterans.  1  also  ask  Federal  departments  and 
agencies  and  interested  groups,  organizations,  and  individuals  to  fly  the 
flag  of  the  United  States  at  half-staff  on  July  27,  2003,  in  memory  of  the 
Americans  who  died  as  a  result  of  their  service  in  the  Korean  War. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  of  July,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 
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RULES  GOING  INTO 
EFFECT  JULY  28,  2003 

AGRICULTURE    j 

DEPARTME^fr 

Rural  Utilities  Service 

Electnc  loans:       i 
Principal  and  interest; 
-    payment  extensions; 
published  6-2p-03 
COMMERCE  DEPARTMENT 
National  Oceanic)  and 
Atmospheric  Administration 
Fishery  conservat  on  and 
management: 

Northeastern  United  States 
fisheries — 
Northeast  mutispecies; 

published  e  -27-03 
Summer  flour  der,  scup, 
and  black  i  ea  bass; 
published  7-28-03 
DEFENSE  DEPAHTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

San  Diego,  CA;  Naval  Air 
Station  North  Island; 
published  6-25-03 
Sandy  Hook  Bay.  NJ;  Naval 
Weapons  Sta[ion  EARLE: 
published  6-2  5-03 
ENVIRONMENTA. 
PROTECTION  A(SENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  lacilities  and 
pollutants: 

West  Virginia;  f  ubiished  5- 
27-03 
Air  programs;  Sta  e  authority 
delegations: 

New  Hampshire ;  published 
5-28-03 
Air  quality  implen'  entation 
plans;  approval  and 
promulgation;  v  irious 
States;  air  qual  ty  planning 
purposes;  desic  nation  of 
areas: 

Califomia;  publi  ;hed  6-26-03 
FEDERAL 

COMMUNICATIO  4S 
COMMISSION 
Radio  stations;  tajle  of 
assignments: 

Oklahoma;  pubished  7-24- 
03 
FEDERAL  RESE  )VE 
SYSTEM 

Availability  of  funds  and 
collection  of  chscks 
{Regulation  CO  ; 


Routing  numbers  for  Federal 
Reserve  Banks  and 
Federal  Home  Loan 
Banks;  update;  published 
5-28-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Health  care  access: 
Group  health  insurance 
market  requirements; 
mental  health  parity; 
published  6-27-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Soluble  dietary  fiber  and 
coronary  heart  disease; 
health  claims;  published 
7-28-03 
Freedom  of  information  Act; 
implementation;  published  5- 
12-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  published  6- 
23-03 
Pilatus  Aircraft  Ltd.; 
published  6-6-03 
Standard  instrument  approach 
procedures;  published  7-28- 
03 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight — 
Dromedary  equipped  truck 
tractor-semitrailers; 
designation  as 
specialized  equipment; 
published  6-26-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Cattle  from  Mexico; 
importation  into  US 
prohibited  due  to 
tuberculosis;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13838] 


AGRICULTURE 
DEPARTMENT 
Forest  Service 

State  and  private  forestry 

assistance: 

Forest  Land  Enhancement 
Program;  comments  due 
by  8-8-03;  published  6-9- 
03  [FR  03-14259] 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Wheat;  U.S.  standards; 

comments  due  by  8-4-03; 

published  6-4-03  [FR  03- 

13772] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17260] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Atlantic  bluefin  tuna; 
comments  due  by  8-8- 
03;  published  7-10-03 
[FR  03-17521] 
Atlantic  swordfish; 
comments  due  by  8-4- 
03;  published  6-20-03 
[FR  03-15690] 
Swordfish  and  bluefin 
tuna;  comments  due  by 
8-4-03;  published  7-15- 
03  [FR  03-17867] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18339] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18341] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18342] 


Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  bv  8-5-03; 

published  7-21-03  [FR 

03-18488] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Pacific  whiting;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18164] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Follow-on  production 

contracts  for  products 

developed  pursuant  to 

prototype  projects; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13536] 
Federal  Acquisition  Regulation 
(FAR); 
Deferred  compensation  and 

postretirement  benefits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13860] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Quarteriy  financial  reporting 

requirements  and  annual 

reports  revisions; 

comments  due  by  8-6-03; 

published  7-7-03  [FR  03- 

16811] 
Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 

comments  due  by  8-6-03; 

published  7-7-03  [FR  03- 

16820] 
Practice  and  procedure: 
Cash  management 

programs;  documentation 

requirements;  comments 

due  by  8-7-03;  published 

7-8-03  [FR  03-16819] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Texas;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17338] 
Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substance;  substitutes 
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list;  comments  due  by 
"    8-4-03;  published  6-3-03 
[FR  03-13254] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  8- 
7-03;  published  7-8-03 
[FR  03-17101] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Western  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16922] 
Rogional  haze  rule; 
Westem  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16923] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  - 

Califomia;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-16926] 
Georgia;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17204] 
Maryland;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17340] 
Nebraska;  comments  due  by 
8-7-03;  published  7-8-03 
[FR  03-17098] 
Texas;  comments  due  by  8- 
8-03;  published  7-9-03 
[FR  03-17339] 
Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16925] 
Human  testing;  standards  and 
criteria;  comments  due  by 
8-5-03;  published  5-7-03 
[FR  03-11002] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thymol  and  eucalyptus  oil; 
comments  due  by  8-5-03; 
published  6-6-03  [FR  03- 
14198] 
Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Exclusions;  comments  due 
by  8-4-03;  published  6- 
18-03  [FR  03-15361] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Frequency  allocations  and 
radio  treaty  matters; 


76-81  GHz  frequency  and 
frequency  bands  above 
95  GHz  reallocation; 
domestic  and  intemational 
consistency  realignment; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13780] 
Practice  and  procedure: 
Wireless  telecommunications 
services — 

Communications  facilities 
and  historic  properties; 
nationwide 
programmatic 
agreement;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17415] 
Radio  frequency  devices: 
Broadband  power  line 
systems;  comments  due 
by  8-6-03;  published  5-23- 
03  [FR  03-12914] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Deferred  compensation  and 

postretirement  benefits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13860] 

GOVERNMENT  ETHICS 
OFFICE 

Organization  and  procedures: 
Statutory  gift  acceptance 
authority;  comments  due 
by  8-4-03;  published  5-5- 
03  [FR  03-11043] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  dmgs: 
Opthalmic  products  (OTC); 
final  monograph;  technical 
amendment;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13827] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Beveriy  Hartxir,  MA;  safety 
zone;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17367] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Braun's  rock-cress; 
comments  due  by  8-4- 


03;  published  6-3-03 
[FR  03-13509] 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Black  carp;  comments 
due  by  8-4-03; 
published  6-4-03  [FR 
03-13996] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
North  Dakota;  comments 
due  by  8-6-03;  published 
7-7-03  [FR  03-17084] 
Virginia;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-17083] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Release  transportation 
regulations;  clarification; 
comments  due  by  8-8-03; 
published  6-9-03  [FR  03- 
14380] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretirement  benefits 
other  than  pensions; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 
NUCLEAR  REGULATORY 
COMMISSION 
Radioactive  material; 
packaging  and 
transportation: 
Safe  transportation 
regulations;  public 
meeting;  comments  due 
by  8-8-03;  published  6-26- 
03  [FR  03-16175] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  eamings 
determinations;  comments 
due  by  8-8-03;  published 
6-9-03  [FR  03-14273] 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans: 


Certified  Development 
Company  Loan  Program 
changes;  comments  due 
by  8-7-03;  published  7-8- 
03  [FR  03-16862] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Ammunition  (except  small 
arms);  comments  due 
by  8-8-03;  published  7- 
25-03  [FR  03-18986] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft  products,  parts,  and 
materials;  false  and 
misleading  statements; 
comments  due  by  8-4-03; 
published  5-5-03  [FR  03- 
10946] 
Ainworthiness  directives; 
Boeing;  comments  due  by 

8-4-03;  published  6-18-03 

[FR  03-15324] 
Bombardier;  comments  due 

by  8-8-03;  published  7-9- 

03  [FR  03-17319] 
Cessna;  comments  due  by 

8-8-03;  published  5-15-03 

[FR  03-12113] 
Dornier;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17314] 
Eurocopter  Deutschland 

<3mbH;  comments  due  by 

8-4-03;  published  6-5-03 

[FR  03-14136] 
Eurocopter  France; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13654] 

Intemational  Aero  Engines; 

comments  due  by  8-4-03; 

published  6-5-03  [FR  OS- 
MISS] 
Learjet:  comments  due  by 

8-4-03;  published  6-18-03 

[FR  03-15339] 
McDonnell  Douglas; 

comments  due  by  8-4-03; 

published  6-18-03  [FR  03- 

15333] 
Mitsubishi  Heavy  Industnes, 

Ltd.;  comments  due  liy  8- 

5-03;  published  6-4-03 

[FR  03-13980] 
New  Piper  Aircraft,  Inc.; 

correction;  comments  due 

by  8-8-03;  published  7-21- 

03  [FR  C3- 13650] 
Pilatus  Aircraft  Ltd; 

comments  due  by  8-4-03; 

published  7-3-03  [FR  03- 

16844) 
Piper  Aircraft,  Inc., 

comments  due  by  8-8-03; 

putdished  6-4-03  [FR  03- 

13650] 
Pratt  &  Whitney  Canada; 

comments  due  by  8-5-03; 


VI 
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published  6-6|-03  [FR  03- 
14276] 

Raytheon:  comffients  due  by 
8-4-03;  pubfi*ed  6-4-03 
[FR  03-13979] 
Rolls-Royce  picj  comments 
due  by  8-4-0;  I;  published 
6-4-03  [FR  on- 13973] 
Airworthiness  stardards; 
Special  conditions — 
CenTex  Aerospace,  Inc.; 
Raytheon/Beech  Model 
58  airplane  comments 
due  by  8-8  03; 
published  7-9-03  [FR 
03-17249] 
Class  E  airspace;  comments 
due  by  8-4-03;  published  6- 
4-03  [FR  03-14370] 

TRANSPORTATION 
DEPARTMENT     ' 
National  Highway  Traffic 
Safety  AdminlstrBtion 

Motor  vehide  safety 
standards: 

Child  restraint  ^sterns — 

Improved  tesi  dummies, 

updated  test 

procedures   and 

extended  ciild  restraints 

standards  iDr  children 

up  to  65  p)unds; 

comments  Jue  by  8-8- 

03;  publish  Jd  6-24-03 

[FR  03-14425] 

Vehicle  compatbility  and  roll 

over  mitigatioi:  safety 


reports  availability; 
comments  due  by  8-4-03; 
published  6-18-03  [FR  03- 
15239] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Global  terrorism;  sanctions 
regulations;  comments  due 
by  8-5-03;  published  6-6-03 
[FR  03-14251] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  Management 
Service: 

Automated  Clearing  House; 
Federal  agency 
participation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-13833] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Property  transferees; 
liabilities  assumed  in 
certain  transactions; 
comments  due  by  8-4-03; 
published  5-6-03  [FR  03- 
11212] 
Securities  and  commodities; 
statutory  valuation 
requirements;  safe  hartxjr; 
comments  due  by  8-4-03; 
published  5-5-03  [FR  03- 
11047] 
Separate  retum  limitation 
years;  loss  carryovers 


waiver  cross-reference; 
comments  due  by  8-5-03; 
published  5-7-03  [FR  03- 
11210] 
VETERANS  AFFAIRS 
DEPARTMENT 
Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Representative  services 
withdrawal;  notice 
procedures;  comments 
due  by  8-4-03; 
published  6-3-03  [FR 
03-13797] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  709/P.L.  108-60 

To  award  a  congressional 
gold  n^dal  to  Prime  Minister 
Tony  Blair.  (July  17,  2003; 
117  Stat.  862) 

Last  List  July  16,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/  ■ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomiation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  t»e 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-00001-6) 9.00      "Jan.  1,  2003 

3  (1997  Compilation 
and  Parts  100  and 

101)  (869-050-O0002-4) 32.00 

4  (869-050-00003-2) 9.50 

5  Parts: 

1-699  (869-050-00004-1) 57.00 

700-1199  (869-050-00005-9) 46.00 

1200-End,  6(6 
Reserved)  (869-050-00006-7) 58.00 


'Jan.  1,2003 
Jan.  1.2003 

Jan.  1,2003 
Jan.  1,2003 

Jan.  1.2003 


7  Parts: 

1-26  (869-050-00007-5)  . 

27-52  (869-050-00008-3)  . 

53-209 (869-050-00009-1)  . 

210-299 (869-050-00010-5)  . 

300-399 (869-050-00011-3)  . 

400-699 (869-050-00012-1)  . 

700-899 (869-050-00013-0)  . 

900-999  (869-05(H)0014-8)  . 

1000-1199  (869-050-00015-6)  : 

1200-1599  (869-050-000 16-4)  ., 

1600-1899  (869-050-00017-2)  ., 

1900-1939  (869-050-00018-1)  ., 

1940-1949  (869-050-00019-9)  .. 

1950-1999  (869-050-00020-2)  .. 

2000-End (869-050-00021-1)  .. 

8  (869-050-00022-9)  .. 

9  Parts: 

1-199  (869-050-00023-7)  .. 

200-End  (869-050-00024-5)  .. 

10  Parts: 

1-50  (869-050-00025-3) 58.00 

51-199 (869-050-00026-1)  56.00 

200-499 .- (869-050-00027-0)  44.00 

500-End  (869-050-00028-8) 58.00 


40.00' 

47.00 

36,00 

59.00 

43.00 

39.00 

42.00 

57.00 

23.00 

58.00 

61.00 

29.00 

47.00 

45.00 

46.00 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
"Jan. 
Jan. 
Jan. 
Jan. 


1,2003 
1.  2003 
1,2003 
1.2003 
1.2003 
1,2003 
1,2003 
1.2003 
1,2003 
1,2003 
1.2003 
1.2003 
1.2003 
I  2003 
1,2003 


58.00        Jan.  1,2003 


58.00 
56.00 


11 (869-050-00029-6) 

12  Parts: 

1-199  (869-050-00030-0) 

200-219 (869-050-00031-8) 

220-299 (869-050-00032-6) 

300-499 (869-050-00033-4) 

500-599 (869-050-00034-2) 

600-899 (869-050-00035-1)  , 

900-End  (869-050-00036-9)  . 

13  (869-050-00037-7)  . 


38.00 

30.00 
38.00 
58.00 
43.00 
38.00 
54.00 
47.00 


Jan.  1.2003 
Jan.  1.2003 

Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,  2003 

Jan.  1,  2003 


Jan.  1.  2003 
Jan.  1,2003 
Jan.  1.  2003 
Jan.  1,  2003 
Jan.  1.  2003 
Jan.  1,2003 
Jan.  1.  2003 


Title 


Stock  Numt>er 


Price       Revision  Date 


14  Parts: 

1-59  (869-050-00038-5) 

60-139 (869-05O-00039-3) 

140-199 (869-050-0004O-7) 

200-1199  (869-050-0004 1-5) 

1200-End (869-050-00042-3) 

15  Parts: 

0-299  (869-050-00043- 1) 

300-799 (869-050-00044-0) 

800-End  (869-050-00045-8) 

16  Parts: 

0-999  (869-050-00046-6) 

1000-End (869-050-00047-4) 

17  Parts: 

1-199  (869-0504X1049-1) 

200-239 (869-050-00050-4) 

240-End  (869-050-00051-2) 

18  Parts: 

1-399  (869-050-00052-1)  . 

400-End (869-050-00053-9)  . 

19  Parts: 

1-140  (869-050-00054-7)  . 

141-199 (869-05O-00055-5) 

200-End  (869-050-00056-3)  . 

20  Parts: 

1-399  (869-050-00057-1)  . 

400-499 (869-050-00058-0)  . 

500-End  (869-050-00059-8)  . 


60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
58.00 
62.00 

62.00 
25.00 

60.00 
58.00 
30.00 

50.00 
63.00 
63.00 

21  Parts: 

1-99  (869-050-00060- 1) 40.00 

100-169 (869-050-00061-0)  47  00 

1 70-199 (869-050-00062-8) 50.00 

200-299 (869-050-00063-6) 17.00 

3(X)-499 (869-050-00064-4) 29.00 

50a-599 (869-050-00065-2)  47.00 

600-799 (869-050-00066-1) 15.00 

800-1299  (869-050-00067-9)  58.00 

1300-End (869-050-00068-7) 22.00 

22  Parts: 

1-299  (869-050-00069-5)  62.00 

300-End  (869-050-00070-9) 44.00 


23  (869-050-00071-7)  ... 

24  Parts: 

0-199  (869-050-00072-5)  58.00 

200-499  (869-050-00073-3)  50.00 

500-699 (869-050-00074-1) 30.00 

700-1699  (869-050-00075-0) 61.00 

1700-End (869-050-00076-8) 30.00 


25  (869-050-00077-6) 


63.00 


26  Parts: 

§§1.0-1-1.60  (869-050-00078-4) 49.00 

§§  1.61-1.169 (869-050-00079-2)  63.00 

§§1.170-1.300 (869-050-00080-6) 57.00 

§§1.301-1.400 (869-050-00081-4) 46.00 

§§1.401-1.440  (869-05O-O0082-2) 61.00 

§§1.441-1,500  (869-050-00083-1)  50.00 

§§1.501-1.640 (869-050-00084-9) 49.00 

§§1.641-1.850  (869-050-00085-7) 60.00 

§§  1.851-1.907  (869-050-00086-5) 60.00 

§§  1.908-1.1000  (869-050-00087-3) 60.00 

§§11001-1.1400  (869-050-00088-1) 61.00 

§§  1.1401-1. 1503-2A  (869-050-00089-0)  50.00 


§§  1.1551-End  (869-050-00090-3) 

2-29  (869-050-00091-1) 

30-39  (869-050-00092-0) 

40-49  „....  (869-050-00093-8) 

50-299 (869-050-00094-6) 

300-499 (869-050-00095-4) 

500-599 (869-050-00096-2) 


50.00 
60.00 
41.00 
26.00 
41.00 
61.00 
12.00 


Jan  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


2003 
2003 
2003 
2003 
2003 


Jan.  1.  2003 
Jan.  1 .  2003 
Jan.  1.2003 

Jan.  1  2003 
Jon.  1,2003 

Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 

Apr.  1  2003 
Apr.  1.2003 

Apr.  1  2003 
Apr  1,2003 
Apr.  1.2003 

Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 

Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1  2003 
Apr.  1.2003 
Apr.  1,  2003 

Apr.  1.2003 
Apr  1  2003 


44.00        Apr.  1  2003 


Apr, 
Apr. 


2003 
2003 


Apr.  1  2003 
Apr.  1.2003 
Apr.  1.2003 

Apr.  1.2003 


Apr. 
Apr. 


47.00        Jan.  1.2003         600-End (869-050-00097-1) 17,00 


2003 
2003 
Apr,  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1  2003 
Apr.  1.2003 
Apr,  1.2003 
Apr.  1.  2003 
Apr.  1.2003 
Apr,  1.2003 
Apr.  1  2003 
Apr.  1,2003 
Apr.  1.2003 
Apr  1 .  2003 
SApr.  1.2003 
Apr.  1.2003 


Vlll 
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Trtle 

27  Parts: 

1-199  

200-£nd  .. 

28  Parts: 

0-42  

43-end  .... 


Stock  Number 


Price       Revision  Date         Title 


Stock  Number 


Price       Revision  Date 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§190  I 

1910.999)  ... 
1910(§§1910.10a 

end)  

1911-1925  

1926  

1927-£nd 


to 


(869-050-00098-9) 63.00  Apr. 

(869-050-00099-7) 25.00  Apr. 

(869-048-00098-4) 58.00  July 

(869-048-00099-2)  55.00  July 

(869-048-00  lOO-O) 45.00  »July 

(869-048-00101-8) 21.00  July 

(869-048-00102-6) 58.00  July 

(869-048-00103-4) 35.00  July 

(869-048-00104-2) 58.00  July 


to 


30  Parts: 

1-199  

200-699  

70O-£nd  .... 

31  Parts: 

0-199  

200-End  .... 

32  Parts: 

1-39,  Vol.  I . 
1-39,  Vol.  II 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  ..... 

630-699  

700-799  

800-End  .... 


33  Parts: 

1-124  

125-199  .. 
200-End  . 

34  Parts: 

1-299  

300-399  .. 
400-End  . 


35 


36  Parts 

1-199  

200-299  .. 
300-End  . 

37  


38  Parts: 

0-17  

18-End  .... 


39 

40  Parts: 

1-49  

50-51    

52  (52.01-52.1018) 
52(52.1019-End) 

53-59  

60(60.1-End)  

60  (Apps)  

61-62  

63  (63.1-63.599) 
63(63.600-63.11? 
63  (63.1 200-End) 

64-71    

72-80  

81-85  

86  (86.1-86.599-9^1 


,  (869-048-00105-1) 42.00 

(869-048-00106-9) 29.00 

.  (869-048-O0107-7) 47.00 

.  (869-048-00108-5) 59.00 

(869-048-00109-3) 56.00 

(869-048-00110-7) 47.00 

(869-048-00111-5) 56.00 

(869-048-00112-3) 35.00 

(869-048-00113-1) 60.00 

15.00 

19.00 

18.00 

(869-048-00114-0) 56.00 

(869-048-00115-8) 60.00 

(869-048-00116-6) 47.00 

(869-048-00117-4) 37.00 

(869-048-00118-2) 44.00 

(869-048-00119-1) 46.00 


(869-048-00120-4) 47.00 

(869-048-00121-2) 60.00 

(869-048-00122-1) 47.00 

(869-048-00123-9) 45.00 

(869-048-00124-7) 43.00 

(869-048-00125-5) 59.00 


19<;) 


«July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 


(869-048-00126-3) 10.00       'July 


(869-048-00127-1) 36.00  July 

,  (869-048-00 1 28-0) 35.00  July 

J869-048-00 129-8) 58.00  July 

(869-048-00130-1) 47.00  July 


(869-048-00131-0)  57.00         July 

(869-048-00132-8) 58.00        July 

(869-048-00133-6) 40.00        July 


(869-048-00134-4)  57.00  July 

(869-048-00135-2) 40.00  July 

(869-048-00136-1) 55.00  July 

(869-048-00137-9) 58.00  July 

(869-048-00138-7) 29.00  July 

(869-048-00139-5) 56.00  July 

(869-048-00 1 40-9) 5 1 .00  ^My 

(869-048-00141-7) 38.00  July 

(869-048-00142-5) 56.00  July 

(869-048-00143-3)  46.00  July 

(869-048-00144-1) 61.00  July 

(869-048-00145-0) 29.00  July 

(869-048-00146-8) 59.00  July 

(869-048-00147-6) 47.00  July 

(869-048-00 1 48-4) 52.00  sjuly 


2003 
2003 

2002 
2002 

2002 
2002 
2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

1984 
1984 
1984 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 

2002 
2002 
2002 

2002 


2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


86  (86.600-1-End)  (869-048-00 149-2) 

87-99 (869-048-00150-6) 

100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00 160-3) 

790-End  (869-048-00161-1) 

41  Chapters: 

1,  1-1  to  1-10  ; 

1,  1-11  to  Appendix,  2  (2  Reserved) 

3-6 

7  

8  

9  : 

10-17  

18,  Vol.  I.  Ports  1-5  

18,  Vol.  II,  Ports  6-19 

18,  Vol.  Ill,  Ports  20-52  

19-100  

1-100  (869-048-00162-0) 

101  (869-048-00163-8) 

102-200 (869-048-00164-6) 

201-End  (869-048-00165-4) 

42  Parts: 

1-399  (869-048-00166-2) 

400-429 (869-048-00167-1) 

430-End  (869-048-00168-9) 

43  Parts: 

1-999  (869-048-00169-7) 

1000-end  (869-048-00170-1) 


47.00 
57.00 
42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
23.00 
43.00 
41.00 
24.00 

56.«) 
59.00 
61.00 

47.00 
59.00 


46  Parts: 

1-40  (869-048-00176-0) 

41-69  (869-048-00177-8) 

70-89  (869-048-00178-6) 

90-139 (869-048-00179-4) 

140-155 (869-048-00180-8) 

156-165 (869-048-00181-6) 

166-199  (869-048-00182-4) 

200-499  (869-048-00183-2) 

500-End  (869-048-00184-1) 

47  Parts: 

0-19 (869-048-00185-9) 

20-39  (869-048-00186-7) 

40-69  .' (869-048-00187-5) 

70-79  (869-048-00188-3) 

80-End  (869-048-00189-1) 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 

1  (Ports  52-99)  (869-048-00191-3) 

2  (Ports  201-299) (869-048-00192-1) 

3-6 (869-048-00193-0) 

7-14  (869-048-00194-8) 

15-28  (869-048-00195-6) 

29-End  (869-048-00196-4) 

49  Psrts* 

1-99 (869-048-00197-2) 

100-185 (869-048-00198-1) 

186-199 (869-048-00199-9) 

200-399 (869-048-00200-6) 


57.00 
31.00 
47.00 
57.00 

44.(X) 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36,00 
58.00 
57.00 

59.00 
47.00 
53.00 
30.00 
47.00 
55.00 
38.00 

56.00 
60.00 
18.00 
61.00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


44  (869-048-00171-9) 47.00        Oct. 

45  Parts: 

1-199    ..." (869-048-00172-7)  .. 

200-499 (869-048-00173-5)  .. 

500-1199  (869-048-00174-3)  .. 

1200-End (869-048-00175-1)  .. 


Oct. 

'Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
'Oct. 
'Oct. 

Oct. 

Oct. 

Oct, 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 

Oct. 
Oct. 
Oct. 
Oct. 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 


2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
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IX 


Title 


Stock  Nufflber 


Price       Revision  Date 


400-999 (869-048-00201-4) 61.00 

1000-1199  (869-048-00202-2) 25.00 

1200-End (869-048-00203-1) 30.00 

50  Parts: 

1-17  (869-048-00204-9)  .. 

18-199 (869-048-00205-7)  .. 

200-599 (869-048-00206-5)  .. 

600-£nd  (869-048-00207-3)  .. 

CFR  Index  and  Findings 
Aids (869-050-00048-2)  .. 


60.00 
40.00 
38.00 
58.00 


Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 


59.00        Jan.  1,  2003 


Complete  2003  CFR  set .1,195.00 

Microfiche  CFR  Edition: 

Subscription  (nrrailed  OS  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing)  290.00 


2003 

2003 
2003 
2002 
2001 


'  Because  Title  3  is  an  annual  compilation,  mis  volume  and  all  previous  volunries 
stiould  be  retained  as  a  permanent  reference  source. 

^'The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ttie  full  text  of  tlie  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  ttw  ttiree  CFR  volumes  issued  as  of  July  I,  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-lM  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1, 
1984  containing  those  chapters. 

■•  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2002,  through  January  I,  2003,  The  CFR  volume  issued  as  of  January  1 
2002  should  be  retained, 

^No  amendments  to  this  volume  were  promulgoted  during  the  period  April 
I,  2000,  through  April  I,  2001,  The  CFR  volume  issued  as  of  April  I,  2000  should 
t>e  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  I,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  I,  2002,  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  gctober  I,  2002.  The  CFR  volume  issued  as  of  October  I, 
2001  should  t>e  retained. 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http  ://www.  access .  g  po.gov/nara  1  /naraOOS .  html 


Superintendent  of  Documents  Subscriptions  Order  Form 


Order  Processing 

*6216 


Code: 


I I    I  ll(i  y  enter  my  subscription(s)  as  follows: 


Charge  your  order. 
It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  c(  st  of  my  order  is  $   

Intemation  il  customers  please  add  25%. 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  lenonal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  ad  Iress/attention  line 


Street  addres! 


I    I  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


l-D 


City,  State,  Z  P  code 


Daytime  phoi  e  including  area  code 


in 

(Credit  card  expiration  date)                   .,r...r  nrrfnrf 

Purchase  ord(  r  number  (optional) 

YES  NO 

.May  we  mak4  your  Dame^address  avaiabfe  to  other  malers?      | {   | | 


Authonzmg  signature 

Mail  To:  Superintendent  of  Documents 

FO.  Box  37 1954,  Pittsburgh,  PA  1 5250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit)ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
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Rules  and  Regulations 


Federal  Register 

Vol.  68.  No.   145 

Tuesday,  July  29,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15457;  Airspace 
Docket  No.  03-ACE-55] 

Modification  of  Class  E  Airspace; 
Waterloo,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Waterloo,  lA  revealed 
discrepancies  in  Waterloo,  lA  Class  E 
airspace  areas  and  their  legal 
descriptions.  This  action  corrects  the 
discrepancies,  modifies  Class  E  airspace 
areas  at  Waterloo,  lA  to  the  appropriate 
dimensions  for  protecting  aircraft 
executing  instrument  approach 
procedures  at  Waterloo  Municipal 
Airport  and  incorporates  the  changes 
into  the  legal  descriptions  of  Waterloo. 
lA  Class  E  airspace  areas. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  October  30.  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  28,  2003. 

ADDRESSES:  Send  comments  on  this  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
15457/Airspace-Docket  No.  03-ACE-55, 
at  the  beginning  of  your  comments.  You 
may  also  subiiiit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
rule,  any  comments  received,  and  any 
final  disposition  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Docket  Office 
(telephone  1-800-647-5527)  is  on  the 


plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  designated  as  an 
extension  to  a  Class  D  or  Class  E  Surface 
Area  at  Waterloo,  lA.  It  also  modifies 
the  Class  E  airspace  area  extending 
upward  from  700  feet  above  the  surface 
at  Waterloo,  lA  and  the  legal 
descriptions  of  both  airspace  areas.  An 
examination  of  controlled  airspace  for 
Waterloo,  lA  revealed  discrepancies  in 
the  dimensions  of  Class  E  airspace  areas 
and  their  legal  descriptions.  A 
discrepancy  in  the  location  of  the 
collocated  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigational  aid  (VORTAC)  serving 
Waterloo  Municipal  Airport  and  used  to 
describe  these  airspace  areas  was  also 
noted.  This  action  corrects  the 
discrepancies,  modifies  Class  E  airspace 
areas  at  Waterloo,  lA  to  the  appropriate 
dimensions  for  protecting  aircraft 
executing  instrument  approach 
procedures  at  Waterloo  Municipal 
Airport  and  incorporates  the  changes 
into  the  legal  descriptions  of  Waterloo, 
lA  Class  E  airspace  areas.  This  action 
brings  the  legal  descriptions  of 
Waterloo.  lA  controlled  airspace  areas 
into  compliance  with  FAA  Order 
7400. 2E.  Procedures  for  Handling 
Airspace  Matters.  The  areas  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace -areas  designated 
as  extensions  to  a  Class  D  or  Class  E 
Surface  Area  are  published  in  paragraph 
6004  of  FAA  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  the  same  FAA  Order. 
The  Class  E  airspace  designations  fisted 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 


negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and  ' 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  bv 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15457/Airspace 
Docket  No.  03-ACE-55."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
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■  Accordingly. 
Administration 
as  follows: 


the  Federal  Aviation 
amends  14  CFR  part  71 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 
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§71.1     [Amende^] 

■  2.  The  inco 

CFR  71.1  of  Federal 

Administration 

August  30.  200 

September  16,  : 

follows: 


rp^ration  by  reference  in  14 
Aviation 
Order  7400.9K,  dated 
.  and  effective 
002.  is  amended  as 


Paragraph  6004 
designatffd  as  an 
Class  E  surface  a 


ACE  lA  E4    VVati  rioo.  lA 


Waterloo  Municifal 
(Lai.  42=33'25'  M. 
Waterloo  VORTA : 
(Lat.  42^3.r23 
That  airspace 
.surface  within  2. 
Waterloo  VORTA 
from  the  4.3-mile 
Municipal  Airpoi 
VORTAC  and  wi 
the  VORTAC  202 
4.3-mile  radius  ol 
of  the  VORTAC. 
side  of  the  VORTAC 


ty  citatioti  for  part  71 
d  as  follows: 

.S.C.  lOfi(g).  40103.40113. 
.  24  KR  9.')(),'),  3  f:iR.  I<).i9- 
9. 


Class  E  airspaci;  amas 
extension  to  Class  D  or 

CO. 


Airport.  lA 
long.  92°24'01" 


W.) 


vl..  long.  92-23'.5f,"W.) 
elcteiiding  upward  from  the 
miles  each  side  of  the 

^  079^  radial  extending 

radius  of  Waterloo 
to  7  miles  east  of  the 
in  2.4  miles  each  side  of 
radial  extending  from  the 

the  airport  to  7  miles  south 
d  within  2.4  miles  each 
".  238'  radial  extending 


tii 


<  nt 


from  the  4.3-mile  radius  of  the  airport  to  7 
miles  southwest  of  the  VORTAC  and  within 
2.4  miles  each  side  of  the  VORTAC  313° 
radial  extending  from  the  4.3-mile  radius  of 
the  airport  to  7  miles  northwest  of  the 
VORTAC  and  within  2.4  miles  each  side  of 
the  VORTAC  351°  radial  extending  from  the 
4.3-mile  radius  of  the  airport  to  7  miles  north 
of  the  VORTAC. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feel  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Waterloo,  lA 

Waterloo  Municipal  Airport.  lA 

(Lat.  42=33'2.5"  N..  long.  92°24'01"  W.) 
Waterloo  VORTAC 

(Lat.  42^33'23"  N..  long.  92°23'56"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  Waterloo  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  Waterloo 
VORTAC  120=  radial  extending  from  the  0.8- 
mile  radius  of  the  airport  to  8  miles  southeast 
of  the  VORTAC. 


Issued  in  Kansas  Cits'.  MO.  on  julv  I.t. 
2003. 

Paul  |.  Sheridan. 

Acting  Managt'r.  Air  Traffic  Division.  Central 

Region. 

|FR  Doc  03-191n7  Filed  7-28-03:  8:45  am] 

BILLING  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15458;  Airspace 
Docket  No.  03-ACE-56] 

Modification  of  Class  E  Airspace; 
Webster  City,  lA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Webster  City,  lA  revealed 
discrepancies  in  the  Webster  City 
Municipal  Airport  airport  reference 
point  and  in  the  location  of  the  Webster 
City  nondirectional  radio  beacon  (NDB), 
both  used  in  the  legal  description  for  the 
Webster  City,  lA  Class  E  airspace.  A 
discrepancy  in  the  Webster  City  NDB 
bearing  of  the  Class  E  airspace  extension 
was  also  discovered.  This  action 
corrects  the  discrepancies  by  modifying 
the  Webster  City,  lA  Class  E  airspace 
and  by  incorporating  the  current 
Webster  City  Municipal  Airport  airport 
reference  point  and  the  current  location 


of  the  Webster  City  NDB  in  the  Class  E 
airspace  legal  description. 
EFFECTIVE  DATE:  This  direct  final  rule  is 
effective  on  0901  UTC,  October  30, 
2003.  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  August  28,  2003. 
ADDRESSES:  Send  comments  on  this  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
15458/Airspace  Docket  No.  03-ACE-56, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
rule,  any  comments  received,  and  any 
final  disposition  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  Docket  Office 
(telephone  1-800-647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  *)01 
Locust,  Kansas  City.  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  at 
Webster  City.  lA.  It  incorporates  the 
current  airport  reference  point  for 
Webster  City  Municipal  Airport  and  the 
current  location  of  the  Webster  City 
NDB.  It  corrects  the  bearing  from  the 
Webster  City  NDB  of  the  Class  E 
airspace  extension  and  brings  the  legal 
description  of  this  airspace  area  into 
compliance  with  FAA  Order  7400.2E, 
Procedures  for  Handing  Airspace 
Matters.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been  . 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
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a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

-  Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  aje  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15458/Airspace 
Docket  No.  03-ACE-56."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 


Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  I A  E5    Webster  City.  I A 

Webster  City  Municipal  Airport,  lA 
(Lat.  4?°26'12"N.,  long.  93°52'08"W.) 

Webster  City  NDB 
(Lat.  42°26'29'TM..  long.  93°52'09"W.) 

That  airspace  extending  upward  frorn  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Webster  City  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  153°  bearing 
from  the  Webster  City  NDB  extending  from 
the  6.4-mile  radius  to  7.4  miles  southeast  of 
the  airport 

Issued  in  Kansas  City,  MO,  on  July  15, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  AirTraffic  Division,  Central 
Region. 

[FR  Doc.  03-19158  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15459;  Airspace 
Docket  No.  03-ACE-57] 

Modification  of  Class  E  Airspace;  West 
Union,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  West  Union,  lA  revealed  a 
discrepancy  in  the  dimensions  of  the 
extension  to  the  Class  E  airspace  area 
corrects  the  discrepancy  by  modifying 
the  West  Union,  lA  Class  E  airspace  area 
and  by  incorporating  the  revised 
dimensions  into  the  Class  E  airspace 
area.  This  action  corrects  the 
discrepancy  by  modifying  the  West 
Union,  lA  Class  E  airspace  area  and  by 
incorporating  the  revised  dimensions 
into  the  Class  E  airspace  legal 
description. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  October  30,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  2,  2003. 

ADDRESSES:  Send  comments  on  this  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW.. 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
15459/Airspace  Docket  No.  03-ACE-'>7, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
rule,  any  comments  received,  and  any 
final  disposition  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Docket  Office 
(telephone  1-800-647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katliy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  at  West 
Union,  lA.  It  expands  the  Class  E 
airspace  extension  by  .4  of  a  mile  and 
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Docket  No.  03-ACE-57."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    West  Union,  lA 

West  Union,  George  L.  Scott  Municipal 
Airport,  lA 


(Lat.  42''59'06"  N.,  long.  91°47'26"  W.) 
West  Union  NDB 

(Lat.  42°56'38"  N.,  long.  91°46'57"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  George  L.  Scott  Municipal  Airport 
and  within  2.6  miles  each  side  of  the  172° 
bearing  from  the  West  Union  NDB  extending 
from  the  6.4-mile  radius  to  9.6  miles  south 
of  the  airport. 
***** 

Issued  in  Kansas  City,  MO.  on  July  15, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-19162  Filed  7-28-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15460;  Airspace 
Docket  No.  03-ACE-58] 

Modification  of  Class  E  Airspace; 
Aurora,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  Aurora  Memorial  Municipal 
Airport,  Aurora,  MO,  has  been  renamed 
Jerry  Summers  Sr.  Aurora  Municipal 
Airport.  The  intended  effect  of  this  rule 
is  to  replace  "Aurora  Memorial 
Municipal  Airport"  in  the  legal 
descriptions  of  Aurora,  MO  Class  E 
airspace  area  with  "Jerry  Summers  Sr. 
Aurora  Municipal  Airport"  and  to  bring 
the  legal  description  into  compliance 
with  FAA  Orders. 

EFFECTIVE  DATE:  This  direct  final  rule  is 
effective  on  0901  UTC,  October  30, 
2003.  Comments  for  inclusion  in  the 
rules  Docket  must  be  received  on  or 
before  September  2,  2003. 
ADDRESSES:  Send  comments  on  this  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
15460/ Airspace  Docket  No.  03-ACE-58, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
rule,  any  comments  received,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
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1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  at 
Aurora,  MO.  It  replaces  "Aurora 
Memorial  Municipal  Airport,"  the 
former  name  of  the  airport,  with  "Jerry 
Summers  Sr.  Aurora  Municipal 
Airport,"  the  new  name  of  the  airport, 
in  the  legal  description.  It  brings  the 
legal  description  of  the  airspace  area 
into  compliance  with  FAA  Order 
7400. 2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  Will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federfd  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 


submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15460/ Airspace 
Docket  No.  03-ACE-58."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  1312. 

The  FAA  has  deterrtiined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify'  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O"  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Admihistration  Order  7400. 9K,  dated 
August  30.  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5     Aurora,  MO 

Jerrv  Summers  Sr.  Aurora  Municipal  Airport. 
MO 
(Lat.  36°57'44"  N.,  long.  93=41'43"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-niile 
radius  of  lerry  Summers  Sr.  Aurora 
Municipal  Airport  and  within  2  miles  each 
side  of  the  181°  bearing  from  the  Jerry 
Summers  Sr.  Aurora  Municipal  Airport 
extending  from  the  6.3-mile  radius  to  9.3 
miles  north  of  the  airport. 
***** 

Issued  in  Kansas  Citv.  MO  on  July  17, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

|FR  Doc,  0.'?-19165  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  of 
Transportation 

14  CFR  Part  330 

[Docket  OST-2001 -10885] 
RIN2105-AD27 

Procedures  for  Compensation  of  Air 
Carriers 

AGENCY:  Office  of  the  Secretary,  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adjusts  the  amount 
of  compensation  available  to  two  classes 
of  carriers  under  the  Air  Transportation 
Safety  and  System  Stabilization  Act. 
The  effect  of  the  change  permits 
increased  compensation  for  some  small 
air  carriers. 
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lie  is 


DATES:  This  ru^e  is  effective  July  29, 
2003. 


IN  FORMATION  CONTACT: 
U.S.  Department  of 
Office  of  International 
Tjth  Street.  SW..  Room 
Ion.  DC  20590. 
I  366-1213. 
information: 


FOR  FURTHER 
Steven  Hatley 
Transportation 
Aviation.  400 
6402.  Washing 
Telephone  {20j 
SUPPLEMENTAR\ 

Background 

As  a  consequ  ence  of  the  terrorist 
attacks  on  the  I  Inited  States  on 
September  11.  ilOOl.  the  U.S. 
commercial  avi  ition  industry  suffered 
severe  financia   losses.  These  losses 
placed  the  final  icial  survival  of  many  air 
carriers  at  risk.  Acting  rapidly  to 
preserve  the  co  itinued  viability  of  the 
U.S.  air  transpt  rtation  system.  President 
Bush  sought  an  i  Congress  enacted  the 
Air  Transportat  ion  Safety  and  System 
Stabilization  Act. 

Under  section  101(a)(2)(AHB)  of  the 
Stabilization  Act,  a  total  of  S5  billion  in 
compensation  i  ;  provided  for  "direct 
losses  incurred  aeginning  on  September 
11,  2001,  by  air  carriers  as  a  result  of 
any  Federal  gro  and  stop  order  issued  by 
the  Secretary  o(  Transportation  or  any 
subsequent  ord^  tr  which  continues  or 
renews  such  stc  ppage:  and  the 
incremental  los  >es  incurred  beginning 
September  11.  ^  001  and  ending 
December  31 ,  2  )01 ,  by  air  carriers  as  a 
direct  result  of ;  uch  attacks." 

Section  103  a  '  the  Stabilization  Act 
established  the  Dasis  for  determining  the 
amount  of  com|  ensation  payable  to 
each  carrier.  Under  section  103(b),  that 
amount,  for  eac  i  passenger  and 
combination  pa  isenger-cargo  carrier, 
was  the  lesser  o  '  (1)  the  amount  of  its 
direct  and  incre  mental  losses,  or  (2)  the 
product  of  S  4.5  billion  and  the  ratio  of 
the  number  of  a  mailable  seat  miles 
reported  for  the  month  of  August  2001 
by  the  particula  r  carrier  to  the  number 
of  available  seal  miles  of  all  such  air 
carriers  reported  for  that  month. 

Thereafter,  a  number  of  carriers 
expressed  conc(  rn  that  the  Stabilization 
Act's  use  of  approximate  market  share 
ratios  as  one  of  he  alternate  tests  for 
compensation—  i.e..  measuring  each 
carrier's  availah  e  seat  miles  (ASMs) 
against  the  total  number  of  industry 
ASMs — would  I  lot  adequately 
compensate  son  le  classes  of  carriers  for 
their  losses.  Sin  :e  ASMs  are  the  product 
of  the  number  o   seats  available  for 
revenue  use  anc  the  miles  they  are 
flown,  14  CFR  3  30.3.  these  carriers 
pointed  out  thai  those  who  operate 
aircraft  having  i  elatively  few  seats  and/ 
or  fly  for  relativ  jly  short  distances,  such 
as  air  ambulanc  ?s  and  air  tour  operators, 
do  not  accuraul  ite  ASMs  as  quickly  as 


carriers  operating  large  aircraft  and 
flying  longer  distances.  They  argued 
that  an  ASM  ratio  formula,  if  used  as  a 
ceiling  for  compensation,  would  place 
such  carriers  at  a  disadvantage  to  larger 
carriers  and  result  in  compensation 
payments  that  were  well  below  the 
losses  these  carriers  had  sustained  from 
the  attacks. 

Subsequently,  Congress  enacted 
Section  124(d)  of  the  Aviation  and 
Transportation  Security  Act  (Pub.  L. 
107-71,  Nov.  19,  2001)',  which  amended 
section  103  of  the  Stabilization  Act.  The 
purpose  of  this  amendment,  according 
to  the  Conference  Report  (H.R.  REP.  No. 
107-296  at  79),  was  "to  allow  for  a 
modified  system  of  providing 
compensation  to  air  tour  operators  and 
^ir  ambulances  to  better  address  their 
needs  after  industry-wide  losses."  The 
following  is  the  text  of  this  amendment: 

(d)  Compensation  for  Certain  Air 
Carriers. — 

(1)  Set-Aside — The  President  may  set 
aside  a  portion  of  the  amount  of 
compensation  payable  to  air  carriers 
under  section  101(a)(2)  to  provide 
compensation  to  classes  of  air  carriers, 
such  as  air  tour  operators  and  air 
ambulances  (including  hospitals 
operating  air  ambulances)  for  whom 
application  of  a  distribution  formula 
containing  available  seat  miles  as  a 
factor  would  inadequately  reflect  their 
share  of  direct  and  incremental  losses. 
The  President  shall  reduce  the 
$4,500,000,000  specified  in  subsection 
(b)(2)(A)(i)  by  the  amount  set  aside 
under  this  subsection. 

(2)  Distribution  of  Amounts — The 
President  shall  distribute  the  amount  set 
aside  under  this  subsection 
proportionally  among  such  air  carriers 
based  on  an  appropriate  auditable 
measure,  as  determined  by  the 
President. 

On  January  2,  2002  (67  FR  263),  the 
Department  requested  comments 
concerning  whether  it  should  utilize 
this  discretionary  authority  to  set-aside 
a  portion  of  funds,  and  if  so,  in  what 
manner  and  to  what  classes  of  air 
carriers.  Following  receipt  and 
consideration  of  written  comments,  the 
Department  determined  that  the 
statutory  formula  in  the  Stabilization 
Act  did  result  in  disproportionately 
smaller  recoveries  for  smaller  passenger 
carriers,  and  that  it  would  be 
appropriate  to  use  the  set-aside 
authority  to  address  that  situation.  In 
analyzing  the  financial  information 
submitted  to  that  point  by  smaller 
carriers,  the  Department  found  that  air 
taxi,  commuter,  and  regional  carriers 
reporting  fewer  than  10  million  ASMs 
would  receive  disproportionately  less 
relative  to  their  losses  under  the 


Stabilization  Act  formula  than  carriers 
that  had  higher  ASM  levels.  Moreover, 
the  smallest  of  these — those  who 
reported  an  average  of  10,000  or  fewer 
per  day,  or  310,000  for  the  reporting 
period  of  August  2001 — seemed  to  fall 
even  further  behind  in  compensation 
levels  relative  to  their  expected  losses. 

Therefore,  in  its  final  rule  on  the 
subject  (67  FR  18468-78,  April  16, 
2002)  the  Department  established  a  set- 
aside  program  and  created  two  classes 
of  small  carrier  for  purposes  of 
prospective  compensation  under  that 
program.  A  Class  I  air  carrier  was 
defined  as  an  air  taxi,  regional,  or 
commuter  air  carrier  that  reported 
310,000  or  fewer  available  seat  miles  to 
the  Department  for  the  month  of  August 

2001.  A  Class  II  air  carrier  was  defined 
as  an  air  taxi,  regional,  or  commuter  air 
carrier  that  reported  between  310,001 
and  10  million  available  seat  miles  to 
the  Department  for  that  month.  67  FR 

18477.  codified  at  14  CFR  330.43. 
(Indirect  carriers  reporting  310,000  or 
fewer,  and  from  310,001  to  10  million 
ASMs,  were  added  to  these  two  classes 
in  a  final  rule  published  on  August  20, 

2002,  67  FR  54058-83.)  The  rule  further 
stated  that  compensation  for  Class  I 
carriers  would  be  calculated  using  a 
fixed  ASM  rate  equivalent  to  the  mean 
losses  per  ASM  for  all  Class  I  carriers 
applying  for  compensation. 
Compensation  for  Class  II  carriers 
would  be  calculated  using  a  graduated 
ASM  rate  equivalent  to  (i)  the  mean  loss 
per  ASM  for  all  Class  I  carriers  applying 
for  compensation,  for  each  of  the  first 
310,000  ASMs  reported  and  (ii)  the 
mean  loss  per  ASM  for  all  Class  II 
carriers  applying  for  compensation  for 
each  ASM  in  excess  of  310,000.  67  FR 

18478,  codified  at  14  CFR  330.45(b). 
Another  subsection  of  the  regulation 

set  a  "floor"  for  payment  to  qualifying 
set-aside  carriers,  equivalent  to  25%  of 
their  direct  and  incremental 
transportation-related  losses,  to  ensure 
that  even  air  carriers  with  very  high 
loss/ASM  ratios  would  receive 
compensation  at  a  rate  more  consistent 
with  those  being  paid  to  larger  carriers 
having  high  loss/ASM  ratios.  A  further 
provision  was  necessary  to  ensure  that 
carriers  under  the  set-aside  would  not 
receive  a  higher  percentage  of 
compensation  for  losses,  on  average, 
than  non  set-aside  carriers.  Thus,  we 
provided  that  compensation  for  set- 
aside  carriers  would  not  be  more  than 
an  amount  equivalent  to  the  mean 
percentage  of  compensation  for  losses 
received  by  passenger  and  combination 
passenger-cargo  air  carriers  that  were 
not  eligible  for  the  set-aside  funds. 
Finally,  we  provided  that  if  a  set-aside 
carrier  would  receive  more 
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compensation  under  the  Stabilization 
Act  formula  than  under  the  set-aside 
formula,  it  would  receive  compensation 
at  the  higher  amount  (14  CFR  330.35(c)). 
Important  to  these  calculations  are,  of 
course,  the  amounts  that  represented  the 
mean  losses  per  ASM  for  Class  I  and 
Class  II  carriers.  In  the  Preamble  to  the 
April  rule,  the  Department  made  clear 
that  these  amounts  could  be  calculated 
only  after  all  applications  had  been 
received  from  Class  I  and  II  carriers,  and 
only  after  the  amounts  of  actual  losses 
could  be  verified.  However,  for 
purposes  of  illustration,  the  Department 
offered  estimates  of  the  basis  upon 
which  each  Class  would  be 
compensated,  relying  upon  the 
forecasted  losses  made  by  the  air 
carriers  that  had  already  applied  and 
would  qualify  for  Class  I  and  Class  II.  As 
an  example,  for  Class  I  carriers,  the 
Department  estimated  that  the  mean 
loss  per  ASM  was  $0.82,  based  upon 
this  preliminary  data.  Thus,  for  Class  I 
carriers,  the  Department  projected  that  a 
carrier  with  100,000  ASMs  might 
receive  $82,000  in  total  compensation  if 
this  formula  were  used.  For  Class  II 
carriers,  the  average  losses  might  be 
expected  to  be  in  the  range  of  25  to  50 
cents  per  ASM,  but  to  achieve 
consistency  with  the  compensation  rates 
for  the  Class  I  carriers  this  amount 
would  need  to  be  averaged  over  the  first 
310,000  ASMs  and  those  between 
310,000  and  10  million.  The  Department 
projected  that  if  the  $0.82  per  ASM  rate 
were  used  for  the  initial  310,000  ASMs, 
the  overall  mean,  based  on  these 
forecast  data,  would  be  reached  by 
applying  a  rate  of  $0.19  per  ASM  for 
those  over  the  first  310,000  ASMs.  As  an 
example,  we  estimated  that  a  carrier 
with  750,000  ASMs  might  receive 
approximately  $337,800  in  total 
compensation  under  this  formula. 
Again,  we  cautioned  that  these  were 
estimates,  and  that,  depending  on  the 
actual  losses  and  ASMs  that  would  be 
validated  for  set-aside  applicants,  the 
ASM  rates  for  both  Class  I  and  Class  II 
carriers  could  change.  See  67  FR  18470. 

The  Department  has  now  received 
and  processed  the  carrier  applications 
under  the  set-aside  program.  We  have 
determined  that  the  losses  incurred  by 
Class  I  carriers  were  significantly  lower 
than  our  earlier  estimates,  averaging 
only  $0.42  per  ASM.  This  was  primarily 
due  to  carriers  reporting  actual  losses 
lower  than  they  had  forecast  earlier, 
although  disallowance  of  some  claimed 
losses  also  played  a  part.  Losses  for 
Class  II  carriers,  on  the  other  hand,  were 
more  consistent  with  earlier  estimates, 
ranging  generally  from  25  to  32  cents 
.per  ASM.  We  also  found  that  the 
smallest  carriers  in  Class  I,  those 


reporting  fewer  than  75,000  ASMs, 
reported  losses  that  were  on  average 
significantly  higher  per  ASM  than  the 
larger  carriers  in  Class  I. 

As  a  result,  air  carriers  in  Class  I  have 
been  processed  for  payments  in 
amounts  that  are  often  less  than 
anticipated.  Also,  the  smallest  of  the 
carriers,  because  they  have,  on  average, 
reported  comparatively  higher  losses 
per  ASM  than  other  set-aside  eligible 
carriers,  still  seem  to  have  received 
disproportionately  smaller  amounts 
relative  to  those  other  carriers.  On  the 
other  hand,  because  the  verified  loss 
amounts  on  a  cumulative  basis  have 
been  less  than  those  we  estimated,  the 
Department  has  flexibility  to  modify  the 
set-aside  rule  to  provide  more  equitable 
treatment  for  the  smaller  set-aside 
carriers  without  disadvantaging  the 
larger  ones. 

"The  Department  published  a  Notice  of 
Proposed  Rulemaking  on  May  5,  2003, 
at  68  FR  23627.  No  comments  were 
received  in  response  to  that  notice.  This 
final  rule  adopts  the  proposed  rule 
without  change. 

The  Rule 

'  This  action  amends  the  definitions  for 
the  two  classes  of  set-aside  air  carrier  in 
14  CFR  330.43.  Class  I  will  now  consist 
of  those  carriers  reporting  75,000  or 
fewer  ASMs  to  the  Department  for  the 
month  of  August  2001,  while  Class  II 
will  consist  of  those  reporting  between 
75,001  and  10  million  ASMs  for  that 
month.  The  set-aside  formula  for  Class 
I  carriers  will  be  based  on  a  mean  ASM 
rate  for  that  class  of  $0,984  per  ASM. 
The  formula  for  Class  II  carriers  will  be 
based  on  the  rate  of  $0,984  for  each  of 
the  first  75,000  ASMs.  and  $0.24  for 
each  ASM  from  75,001  to  10  million. 
Use  of  these  mean  ASM  rates  will  not 
reduce  the  payments  any  set-aside 
carrier  has  received.  They  will  increase 
the  maximum  possible  payment  for  set- 
aside  carriers  that  reported  310,000  or 
fewer  ASMs,  but,  primarily,  will 
increase  payments  to  the  smallest 
carriers  in  that  group. 

In  addition  to  use  of  this  formula  for 
compensation,  the  Department  may 
utilize  several  other  alternatives  as  bases 
for  compensation  of  set-aside  carriers. 
These  other  alternatives  are  currently 
available  under  14  CFR  330.45(c),  and 
no  change  is  being  made  to  that 
subsection.  Thus,  the  compensation 
paid  to  qualifying  set-aside  carriers  will 
not  be  less  than  an  amount  equivalent 
to  25  percent  of  the  direct  and 
incremental  transportation-related 
losses  that  they  demonstrate  to  the 
satisfaction  of  the  Department  were 
incurred  as  result  of  the  terrorist  attacks. 
This  will  ensure  that  there  is  a  "floor" 


of  compensation  at  the  25  percent  level 
available  for  extreme  cases  of  loss. 

In  that  same  subsection,  the 
Department  had  set  a  ceiling  rate  for 
compensation  to  ensure  that  set-aside 
carriers  are  not  compensated  at  levels 
that  would  be  excessive  relative  to  other 
carriers.  Passenger  and  combination 
passenger-cargo  air  carriers  that  were 
not  eligible  for  the  set-aside  have 
received  compensation  computed  at  a 
mean  of  71  percent  of  their  losses. 
Accordingly,  the  Department  will 
compensate  set-aside  carriers  at  that 
level  if  the  amount  that  would  be 
received  is  less  than  that  computed 
under  the  set-aside  formula. 

Finally,  the  Department  has  noted 
that,  in  some  unusual  circumstances, 
the  ASM-based  formula  established 
originally  under  the  Stabilization  Act 
would  provide  a  greater  level  of 
compensation  to  a  set-aside  carrier  than 
the  71  percent  calculation  based  on  the 
mean  level  of  compensation  for  non  set- 
aside  carriers  noted  above.  Because 
Congress  afforded  discretion  to  the 
Department  in  the  Security  Act  to  assist, 
not  disadvantage,  smaller  carriers,  we 
will  provide  compensation  in  this  case 
based  on  the  Stabilization  Act  formula, 
up  to,  but  not  to  exceed,  compensation 
for  all  air  transportation-related  losses. 

Regulatory  Analyses  and  Notices 

Regulatory  Assessment 

This  rulemaking  is  a  nonsignificant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  This  rule 
is  also  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation,  44  FR 
11034. 

This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
environment. 

Small  Business  Impact 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  et  seq.,  vvas  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  Act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include 
approximately  50  small  air  carriers.  The 
Department  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  rule  will  increase  payouts  to 
such  a  limited  number  of  small  air  . 
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List  of  Subjects 

Air  carriers. 
Transportation, 
recordkeeping 

■  For  the  reasorjs 
preamble,  the 
CFR  part  330  as 


in  14  CFR  Part  330 

( Irant  programs- 
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14 


PART  330— {AM  ENDED] 


■  1 .  The  authority 
part  330  contin 

Authority:  Pub 
(49  U.S.C.  40101 
107-71,  155  Slat. 

■  2.  Revise  §  33 
follows: 


citation  for  14  CFR 
les  to  read  as  follows: 

L.  107-42.  115  Stat.  2,10 
lote):  sec.  124(d),  Pub.  L. 
331  (49  U.S.C.  40101  note). 
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r?g 


carr  er 


ass  I  air  cairiet  if  you 

ional,  commuter  or 

and  you  reported 
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(b)  You  are  a  Class  II  air  carrier  if  you 
are  an  air  taxi,  regional,  commuter  or 
indirect  air  ceurier  and  you  reported 
between  75,001  and  10  million  ASMs  to 
the  Department  for  the  month  of  August 
2001. 

■  3.  Revise  §  330.45  (b)(2)  (i)  and  (ii)  as 
follows: 

§  330.45    What  is  the  fc>asls  on  which  air 
carriers  will  be  compensated  under  the  set- 
aside? 


(b) 


*   *   * 


(2)  As  a  Class  II  carrier,  your 
compensation  will  be  calculated  using  a 
graduated  ASM  rate  equivalent  to — 

(i)  The  mean  loss  per  ASM  for  all 
Class  I  carriers  applying  for 
compensation,  for  each  of  the  first 
75,000  ASMs  reported;  and 

(ii)  The  mean  remaining  loss  per  ASM 
for  all  Class  II  carriers  applying  for 
compensation  for  each  ASM  in  excess  of 
75,000. 


Issued  in  Washington,  DC  this  22nd  day  of 
July,  2003. 

Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

|FR  Doc,  03-19240  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  03-025] 
RIN  1625-AAOO 

Safety  Zone;  Colorado  River,  Laughlln, 
NV 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  Laughlin, 
Nevada  in  support  of  the  Avi  Resort  and 
Casino  fireworks  show.  This  temporary 
safety  zone  is  necessary  to  provide  for 
the  safety  of  the  crews,  spectators, 
participants  of  the  event,  participating 
vessels  and  other  vessels  and  users  of 
the  waterway.  Persons  and  vessels  Eire 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  these 
safety  zones  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  8  p.m. 
(PDT)  on  August  31,  2003  until  10  p.m. 
(PDT)  on  August  31,  2003. 


ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  San 
Diego  03-025]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Diego,  2716  N.  Harbor  Drive, 
San  Diego,  CA  92101-1064  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Murai,  USCG,  c/o 
U.S  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495. 

SUPPLEMENTARY  INFORMATIOI^: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  In  keeping 
with  the  requirements  of  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  The  precise  location  of  the 
event  necessitating  promulgation  of  this 
safety  zone  and  other  logistical  details 
surrounding  the  event  were  not 
finalized  until  a  date  close  in  time  to  the 
event.  Delaying  the  effective  date  of  this 
rule  would  be  contrary  to  the  public 
interest  because  doing  such  would 
prevent  the  Coast  Guard  from 
maintaining  the  safety  of  the 
participants  of  the  event  and  users  of 
the  waterway. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  on  the  navigable 
waters  of  the  Colorado  River  in 
Laughlin,  Nevada  in  support  of  the  Avi 
Resort  and  Casino  fireworks  show.  The 
fireworks  will  be  launched  from  an  area 
on  land,  however,  the  fallout  area  will 
be  over  a  section  of  the  Colorado  River 
and  a  safety  zone  on  this  section  of  the 
river  is  necessar}'  to  provide  for  the 
safety  of  the  users  of  this  waterway. 

Discussion  of  Rule 

The  Coast  Guard  proposes  to  establish 
this  temporary  rule  to  provide  for  the 
safety  of  the  participants,  spectators  and 
other  users  of  the  waterways.  The 
temporary  safety  zone  is  specifically 
defined  as  that  portion  of  the  Colorado 
River  1000  yards  north  of  Veterans 
Bridge.  Persons  and  vessels  will  be 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  this  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port,  or  his  designated 
representative. 
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Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Due  to  the  temporary  safety  zone's 
short  duration  of  two  hours,  its  limited 
scope  of  implementation,  and  because 
vessels  will  have  an  opportunity  to 
request  authorization  to  transit,  the 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
full  regulatory  evaluation  under 
paragraph  10  (e)  of  the  regulatory 
policies  and  procedures  of  the  DHS  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  same  reasons  set  forth  in  the 
above  Regulatory  Evaluation,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  is  not  expected  to  have  a 
significant  economic  impact  on  any 
substantial  number  of  entities, 
regardless  of  size.  This  rule  will  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Colorado 
River  from  8  p.m.  to  10  p.m.  on  August 
31, 2003. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  The  temporary 
safety  zone's  short  duration  of  two 
hours  on  one  day.  The  late  hour  when 
traffic  is  low,  and  the  ability  of  the 
COTP  to  authorize  entry  if  necessary. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L,  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 


rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego  at 
(619) 683-G495. 

(  Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwnse  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  TJiis  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and  , 

responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs  • 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-^370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation. 

Under  figure  2-1,  paragraph  (34)(g),  of 
the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  required 
for  this  rule  and  can  be  viewed  in  the 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterwavs. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergtncy  Management 
Agency 

44  CFR  Part  65 

[Docket  No.  REM,  k-D-7543] 

Changes  in  Flood  .Elevation 
Determinations, 


AGENCY:  Federa 


Management  Af  ency  (FEMA), 


Emergency 


Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 

ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  {1%  annual  chance)  flood 
elevations  is  appropriate  because  of  ne\^ 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Director  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses  . 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  FEMA,  500  C  Street 
SW.,  Washington,  DC  20472,  (202)  646- 
2903, 

SUPPLEMENTARY  INFORMATION:  The 

modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upomiew  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U,S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 


National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
conununity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
^Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735, 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3CFR.  1979Comp,.p.  376. 
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§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community        ^"S^JtiS"* 

Community 
No. 

Alabama:  Mont- 

City of  Mont- 

May 28,  2003,  June  4, 

The    Honorable    Bobby    N.     Bright.     August  5, 2003  .... 

010174  G 

gomery. 

gomery.        J 

2003,  Montgomery  Ad- 
vertiser 

Mayor  of  the  City  of  Montgomery, 
City   Hall,    P.O.    Box    1111,   Mont- 
gomery, Alabama  36101-1111. 

Connecticut: 

Town  of  Coventry 

June  24,  2003,  The 

Mr.  John  Elsesser.  Manager  of  the    Septemtier  25, 

090110  C 

Tolland. 

Chronicle. 

Town  of  Coventry,  Coventry  Town        2003. 
Hall,   1712  Main  Street,  Coventry, 
Connecticut  06238. 

Delaware:  New 

Unincorporated 

Julys,  2003,  July  10, 

Mr.  Thomas  P.  Gordon,  New  Castle    October  9.  2003  ... 

105085 

Castle. 

Areas. 

2003,  The  News  Jour- 

County    Executive,     New     Castle  i 

G&H 

nal. 

County    Government    Center,    87 
Reads  Way,  New  Castle,  Delaware 
19720. 

Florida:  Dade  

City  of  Miami 

July  7,  2003,  July  14, 
2003,  The  Miami  Herald. 

The     Honorable     Manuel     A.     Diaz, 
Mayor  of  the  City  of  Miami,  3500 
Pan  American  Drive,  Miami,  Florida 

July  26,  2003  

120650  J 

33133. 

Florida:  Santa 

Unincorporated 

June  4,  2003,  June  11, 

Mr.     Hunter    Walker,     Santa     Rosa     May  28, 2003  

120274  C. 

Rosa. 

Areas. 

2003.  The  Press  Ga- 

County Administrator,  6495  Caro- 

. •• 

zette. 

line  Street,  Suite  D,  Milton,  Florida 
32570-4592. 

Georgia:  Bryan 

Unincorporated 

June  19,  2003.  June  26. 

Mr.  Brooks  Wamell,  Chairman  of  the 

September  25, 

130016  A 

Areas. 

2003,  Bryan  County 

Bryan   County   Board  of  Commis- 

2003. 

News. 

sioners,  P.O.  Box  430,  Pembroke, 
Georgia  31321. 

1 

Maine:  Camden  .... 

Town  of  Camden 

June  26,  2003,  July  3, 
2003,  The  Camden  Her- 
ald. 

Ms.    Roberta   Smith,   Camden   Town 
Manager,  P.O.  Box  1207,  Camden, 
Maine  04843. 

June  18,  2003  

230074  B 

Pennsylvania: 

Township  of  East 

July  2,  2003,  July  9,  2003. 

Mr.    Eari    Emel,    Chairman    of    the 

June  25,  2003  

421479  D 

Chester. 

Fallowfield. 

Daily  Local  News. 

Township  of  East  Fallowfield  Board 
of    Supervisors,     2264    Strasburg 
Road,    East    Fallowfield,    Pennsyl- 
vania 19320. 

Pennsylvania:  Leb- 

Township of  North 

June  13,  2003,  June  20, 

Ms.    Robin    Getz,    Lebanon    County 

September  19, 

420576  C 

anon. 

Cornwall. 

2003,  Lebanon  Daily 
News. 

Planning  ancJ  Zoning  Department, 
400  South  Eight  Street,  Lebanon. 
Pennsylvania  17042. 

2003. 

South  Carolina: 

Unincorporated 

May  20,  2003,  May  27, 

Mr.  T.  Cary  McSwain,  Richland  Coun- 

May 12, 2003  

450170  H 

Richland, 

Areas. 

2003,  The  State. 

ty    Administrator,    2020    Hampton 
Street,    P.O.    Box    192.   Columbia, 
South  Carolina  29202. 

South  Carolina: 

Unincorporated 

June  5,  2003,  June  12, 

Mr.  T.  Cary  McSwain,  Richland  Coun-  '  May  29,  2003  

450170  H 

Richland. 

Areas. 

2003,  The  State. 

ty    Administrator,    2020    Hampton 

' 

Street,    P.O.    Box    192,    Columbia, 
South  Carolina  29202. 

" 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  July  21,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-19243  Filed  7-28-03:  8:45  am] 
BILLING  CODE  6718-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 
ACTION:  Final  rule. 


SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  date  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
review  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspectiop  at  the  office  of 
the  Chief  Executive  Officer  of  each 


44462  Federal  Register / Vol.  68,  No.  145 /Tuesday,  July  29,  2003 /Rules  and  Regulations 


community.  Tlie  respective  addresses 
are  listed  in  tne  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomol  P.E.,  FEMA,  500  C  Street 
SW.,  Washingjon,  DC  20472,  (202)  646- 
2903. 
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ifiei 
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SUPPLEMENTAL  Y 
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he  Chief  Executive 
c  immunity  where  the 
lood  elevation 
are  available  for 


i  comm  un 


citions  are  made  pursuant 
3f  the  Flood  Disaster 
3f  1973,42  U.S.C.  4105. 
ance  with  the  National 
Act  of  1968,  42  U.S.C. 
with  44  CFR  part  65. 

the  currently 
ity  number  is  shown 
for  all  new  policies 


and 
purposes. 


us?d 


State  and  co  jnty 


Maryland: 

Harford  (FEMA  Dock- 
et No.  D-7  i35). 


Washington  ( 
Docket  No 
7535). 


New  Jersey: 

Union  (FEMAJ  Docket 
No.  D-753!  i) 


Middlesex  (F^MA 
Docket  No 
7537). 


base  flood  elevations 
the  floodplain 
measures  that  the 

quired  to  either  adopt 

of  being  already  in 
qualify  or  to  remain 


'  I  ii 


c  ence i 


t3 


Location 


■EMA 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Township  of 
Berkeley 
Heights. 


Borough  of 
South  Plain- 
field. 


qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  managemertt  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  polices  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 


and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1 .  The  authority  citation  for  Part  65 . 
continues  to  read  as  follows:  '■ 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Jan.  10,  2003,  Jan.  17, 
2003  Ttie  Aegis. 


Jan.  17.  2003,  Jan.  24, 
2003.  The  Herald  Mail. 


Jan,  15,  2003,  Jan.  22, 
2003,  The  Courier- 
News. 


Feb.  21 .  2003,  Feb.  28, 
2003,  The  Observer 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


Community 
No. 


Mr.  James  M.  Harkins,  Harford 
County  Executive.  220  South 
Main  Street,  Bel  Air,  Maryland 
21014. 

Mr.  Rodney  Shoop,  Washington 
County  Administrator.  100  West 
Washington  Street,  Hagerstown, 
Maryland  21740. 

The  Honorable  David  A.  Cohen, 
Mayor  of  the  Township  of 
Berkeley  Heights,  29  Park  Ave- 
nue, Berkeley  Heights,  New  Jer- 
sey 07922. 

The  Honorable  Daniel  Gallagher, 
Mayor  of  the  Borough  of  South 
Plainfield,  Municipal  Building, 
2480  Plainfield  Avenue,  South 
Plainfield,  New  Jersey  07080. 


April  18,  2003 


April  25.  2003 


April  23,  2003 


May  30,  2003 


240040  D 


240070  B 


340459  E 


340279  B 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Community 
No. 

Commonwealth 

Puerto  Rico  

Jan.  7,  2003,  Jan.  24, 

The      Honorable      Sila      Maria 

Apnl  25,  2003  .... 

720000  C 

(FEMA  Docket  No. 

2003,  The  Sari  Juan 

Calderon,  Governor  of  the  Com- 

D-7535). 

^ 

Star. 

monwealth  of  Puerto  Rico.  Of- 
fice of  the  Governor,  P.O.  Box 
9020082.     San    Juan.     Puerto 
.  Rico  00902. 

- 

West  Virginia:  McDowell 

Unincorporated 

Feb.  21 ,  2003,  Feb.  28, 

Mr.  B.  G.  Smith,  McDowell  County 

April  16,  2003  .... 

540114  B 

(FEMA  Docket  No.  D- 

Areas. 

2003,  The  Welch  News. 

Administrator,      90      Wyoming 

7535). 

Street,  Suite  109,  Welch.  West 
Virginia  25801. 

Wisconsin:  Pierce  (FEMA 

Unincorporated 

Jan.  15.  2003,  Jan.  22, 

Mr.  Richard  Truax,  Pierce  County 

April  21,  2003  .... 

555571  B 

Docket  No.  D-7535). 

Areas. 

2003,  Pierce  County 
Herald 

Board  Chairman,  P  0.  Box  128. 
Ellsworth,  Wisconsin  5401 1 . 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance") 

Dated:  July  21,2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  0.3-19244  Filed  7-28-03:  8:45  am] 

BILLING  CODE  671&-04-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Final  rule. 

SUMMARY:  Base  (1-percent-annual- 
chance)  Flood  Elevations  and  modified 
Base  Flood  Elevations  (BFEs)  are  made 
final  for  the  communities  listed  below. 
The  BFEs  and  modified  BFEs  are  the 
basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 


available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  )ean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  44  CFR  part  67. 

The  Federal  Emergency  Management 
Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 


Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  bv  the  Flood  Disaster 
Protection" Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.11     [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67.1 1  are  amended  as 
follows: 
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State 


Illinois 


Unnamed  Creek 


Monmouth  (City)  War- 
ren County  (FEMA 
Docket  No.  7623). 
Maps  are  ava  able  for  inspection  at  the  Zoning  Office,  100  East  Broadway,  Monmouth,  Illinois. 


Iowa 


River. 


corporated  Areas) 
(FEMA  Docket  No. 
7623). 
Maps  are  aval  able  for  inspection  at  Hancock  County  Courthouse,  855  State  Street,  Garner,  Iowa. 


Kansas 


Kansas 


Kansas 


Kansas 


Kansas 


City/lown/county 


Source  of  flooding 


Location 


#Depth  in  feet 
above  ground. 
'Elevation  in  feet 
(NGVD)  Modified 
OEIevation  in  feet 
(NAVD)  Modified 


Hancock  County  (Unin-    [  Bear  Creek  Winnebago 


Manhattan  (City)  Riley 
County  (FEMA  Dock- 
et No.  7401). 


Kansas  River 


Wildcat  Creek 


Manhattan  (City)  Riley 
County  (Cont'd) 
(FEMA  Docket  No. 
7401). 


Little  Kitten  Creek 


Virginia-Nevada  Tributary 


Approximately  3,600  feet  downstream  of 
State  Highway  177 

Approximately  2,000  feet  downstream  of 
State  Highway  177  (at  County  Bound- 
ary) 

Approximately  1,600  feet  upstream  of 
State  Highway  177 

Just  downstream  of  the  Union  Pacific 
Railroad 

Just  upstream  of  K-18  Highway 

Approximately  9,200  feet  upstream  of 
confluence  with  Little  Kitten  Creek 

Approximately  1,750  feet  above  con- 
fluence with  Wildcat  Creek 

Approximately  3,700  feet  upstream  of 
Kimball  Avenue 

At  confluence  with  Wildcat  Creek 


At  upstream  side  of  Dickens  Avenue 

CI-CO  Tributary  At  Anderson  Avenue 

Approximately    1.560    feet    upstream    of 
Clafin  Road 
Maps  are  avaih  ible  for  inspection  at  the  Community  Development  Office,  1101  Poyntz  Avenue  Manhattan  Kansas 


Riley  (City)  Riley  Coun- 
ty (FEMA  Docket  No. 
7254). 


Wildcat  Creek  Tributary  .... 


Just  downstream  of  Chestnut  Street 


Approximately  450  feet  upstream  of  Wal- 
j  nut  Street 

Maps  are  avail<  ble  for  inspection  at  the  City  of  Riley,  City  Hall,  902  North  Noble,  Riley,  Kansas. 


Riley  County  (Unincor-     j  Kansas  River 
porated  Areas) 
(FEMA  Docket  No. 
7401). 


Riley  County  (Cont'd) 
(Unincorporated 
Areas)  (FEMA  Docket 
No.  7401). 


Kansas  River 


At  downstream  county  boundary 


Approximately  5.700  feet  upstream  of 
confluence  with  Big  Blue  River 

Approximately  11.800  feet  downstream  of 
the  confluence  with  Dry  Branch 


Eureka  Valley  Tributary    :  At  confluence  with 
',      Sevenmile  Creek. 


Approximately  1.000  feet  downstream  of 
Wildcat  State  Highway  18 
Wildcat  Creek  i  At  confluence  with  Kansas  River 

Approximately   4,600   feet   upstream   of 
confluence  with  Little  Kitten  Creek 

Approximately  1,000  feet  downstream  of 
North  Scenic  Drive 

At  confluence  with  Wildcat  Creek 

Just  downstream  of  Anderson  Avenue 


Little  Kitten  Creek 


Approximately  300  feet  upstream  of  State 

Highway  18 
Just  downstream  of  Wildcat  Creek  Road 


'766 


'1,205 


'1,013 

'1,015 

*1,018 

'1,020 

•1,025 
•1,060 

•1,055 

•1,144 

•1,038 


•1,068 
•1,051 
•1,076 


•1,270 
•1,281 


'900 

•1,013 
•1,041 

•1,048 

•1,019 
'1,055 

'1,062 

'1,051 
•1,061 
•1,034 

*t,037 

•1.073 


Federal  Register /Vol.  68,  No.  145 /Tuesday,  July  29,  2003 /Rules  and  Regulations  44465 


State 



City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet 
above  ground. 
'Elevation  in  feet 
(NGVD)  Modified 
OEIevation  in  feet 
(NAVD)  Modified 

Kansas 

Riley  County  (Cont'd) 
Unincorporated 
Areas)  FEMA  Docket 
No.  7401). 

CI-CO  Tributary  

At  confluence  with  Wildcat  Creek 

Just  upstream  of  Missoun,  Kansas,  and 
Texas  Railroad 

•1.045 

•1,051 

Maps  are  available  for  inspection  at  the  Riley  County  Planning  and  Zoning  Office,  110  Courthouse  Plaza,  Manhattan,  Kansas. 


Loutsana 

Delcambre  (Town)  Ibe-    . 
ria  and  Vermilion  Par- 
ishes (FEMA  Docket 
No.  7609). 

Gulf  of  Mexico       

Intersection  of  South  Railroad  Street  and 
East  Charity  Street 

Intersection  of  North  Railroad  Street  and 
Kirk  Street 

•10 

w 

'9 

Maps  are  available  for  inspection  at  the  Office  of  the  Mayor,  Town  of  Delcambre,  107  N.  Railroad  Road,  Delcambre,  Louisiana. 


Wisconsin 


Dariington  (City)  Lafay- 
ette County  (FEMA 
Docket  No.  7623). 


T 


Pecatonica  River 


At    upstream    corporate    limit,    approxi- 
mately   1.650    feet    upstream    of    the 
Union  Pacific  Railroad 
Maps  are  available  for  inspection  at  City  Hall,  627  Main  Street,  Dariington,  Wisconsin. 


Approximately   200  feet  downstream  of 
Main  Street 


Wisconsin 


Lafayette  County  (Unin-  i  Pecatonica  River 

corporated  Areas)  i 

(FEMA  Docket  No.  | 
7623). 


Approximately  1 ,000  feet  upstream  of  the 
confluence  of  Vinegar  Branch  at  the 
City  of  Dariington  corporate  limits 


:  Just   downstream   of   the   Union    Pacific 
j      Railroad,     approximately     2,500     feet 
downstream  of  Ferndale  Road 
Maps  are  available  for  inspection  at  Lafayette  County  Courthouse,  627  Washington  Street,  Dariington.  Wisconsin. 


•823 


•827 


•822 


•841 


(Catalog  of  Federal  Dome.stic  Assistance  No. 
8,'MOO,  "Flood  Insurance.") 

Dated:  liily  l.i.  2003.  = 

Anthony  S.  Lowe, 

Mitigalion  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
|FR  Doc.  03-19247  Filed  7-28-03;  8:4.t  am] 
BILLING  CODE  6718-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  S7 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

Emergency  Preparedness  and  Response 

Directorate.  Department  of  Homeland 

Security. 

action:  Final  rule. 


SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo.  P.E.,  FEMA,  500  C  Street 
SVV..  Washington.  DC  20472.  (202)  646- 
2903. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate,  has  resolved 
any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
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areas  in 
60. 

Interested  1 
property  are 
proof  Flood 
Insurance  Rat* 
address  cited 
community. 
The  base 
modified  base 
final  in  the 
Elevations  at 
community  ar( 
National  En  • 
This  rule  is  ca 
the  requiremei  ts 
Environmenta 
environmental 
been  prepared. 

Regulatory 
Mitigation 
Emergency 
Directorate 
exempt  from  tf 
Regulatory 
or  modified 
required  by  the 
Protection  Act 
and  are  require  d 
maintain 
NFIP.  No  regul 
has  been  pre 

Regulatory  C 
rule  is  not  a 
under  the  criteiia 
Executive  Orde  r 
1993.RegulatoJ\' 
58  FR  51735. 

Executive 
This  rule  invnl 
federalism  imp 
Order  12612 
26.  1987. 

Executive 
Reform.  This 
standards  of 
Order  12778 


accori  lance  with  44  CFR  part 


baie 


List  of  Subjects 

Administrati 
procedure,  Floi 
and  recordkeep 

■  Accordingly, 
amended  as  fol 


PART  67— [AMENDED] 
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§67.11     [Amend4d] 

■  2.  The  tables 
authority  of  §  6 
follows: 


fjublished  under  the 
.11  are  amended  as 


Source  of  flooding  and  location 


ALABAMA 


Pike  Road  (Town),  Mont- 
gomery County  (FEMA 
Docket  No.  D-7558) 

Little  Catoma  Creek: 
Approximately  1.5  miles  up- 
stream of  tfie  confluence  of 
Little  Catoma  Creek  Tribu- 
tary 1   

Approximately  2.7  miles  up- 
stream of  ttie  confluence  of 
Little  Catoma  Creek  Tribu- 
tary 1   

Little  Catoma  Creek  Tributary 

Approximately  4,400  feet  up- 
stream of  the  confluence 
with  Little  Catoma  Creek  ... 
Approximately  3.300  feet 
downstream  of  Carter  Mill 

Road  

Maps  available  for  inspection 
at  the  Pike  Road  Town  Of- 
fice. 915  Meriweather  Road, 
Pike  Road,  Alabama. 


WEST  VIRGINIA 


Smithers  (Town),  Fayette 
and  Kanawha  Counties 
(FEMA  Docket  No.  D- 
7556) 

Smithers  Creek: 
Approximately  60  feet  up- 
stream of  confluence  with 

Kanawha  River  

Approximately  640  feet  up- 
stream of  County  Route  22 
Maps  available  for  inspection 
at  the  Smithers  Town  Hall, 
175  Michigan  Avenue, 
Smithers.  West  Virginia 


WEST  VIRGINIA 


White  Sulphur  Springs 
(City).  Greenbrier  County 
(FEMA  Docket  No.  D- 
7564) 

Howard  Creek^ 
Approximately  850  feet 
downstream  of  Greenbrier 

Avenue  

At  upstream  corporate  limits 
Dry  Creek: 
At  the  confluence  with  How- 
ard Creek 

Approximately  0  45  mile  of 

interstate  Route  64 

Maps  available  for  inspection 
at  the  White  Sulphur 
Springs  City  Hall,  34  West 
Main  Street,  White  Sulphur 
Springs,  West  Virginia. 


#Depth  in 

feet  above 

ground. 

■Elevation 

In  feet 

(NGVD) 

•Elevation 

In  feet 

(NAVD) 


'■226 
•232 

*225 
•239 


•626 
•652 


•1,839 
•1 ,887 


•1,848 
•1 ,883 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 


Dated:  July  21.  2003. 
Anthony  S.  Lowe, 

Mitigatior\  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  0.3-19245  Filed  7-28-03;  8:45  amf 

BILLING  CODE  6718-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 

SUMMARY:  Base  (1 -percent-annual- 
chance)  Flood  Elevations  and  modified 
Base  Flood  Elevations  (BFEs)  are  made 
final  for  the  communities  listed  below. 
The  BFEs  and  modified  BFEs  are  the 
basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  theTMational  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  communitv  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  belqw. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jean  Pajak,  Federal  Emergency         Z^ 
Management  Agency,  500  C  Street,  S\V., 
Washington.  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed. 

These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  has  resolved  any  appeals 
resulting  from  this  notification. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
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Protection  Act  of  1973,  42  U.S.C.  4105. 
and  44  CFR  part  67. 

The  Federal  Emergency  Management 
Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community.  - 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required' by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 


Executive  Order  12778,  Civil  fustice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  37^. 

§67.11     [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  flooding  and  location  of  referenced  elevation 


'Elevation  in  feet 
(NGVD) 
l^odlfied 


Communities  affected 


Joe's  Lake:  Entire  shoreline 


Long  Lake:  Entire  shoreline 


FEMA  Docket  No.  7625. 
City  of  Cambridge.  OK. 
Isanti  County,  OK. 
(Unincorporated  Areas) 
Isanti  County,  OK 
(Unincorporated  Areas). 


"National  Geodetic  Vertical  Datum 

Addresses:  .    •  ■ 

Unincorporated  Areas  of  Isanti  County,  Minnesota: 

Maps  are  available  for  inspection  at  Isanti  County  Courthouse,  555  18th  Avenue  SW.  Cambridge,  Minnesota. 

City  of  Cambridge: 

Maps  are  available  for  Inspection  at  City  Hall,  626  N.  Main  Street,  Cambridge,  Minnesota. 


Grand  Lal<e  O'the  Cherokees  Entire  shoreline 


Unnamed  Tributary  to  Spavinaw  Creek  approximately  750  feet  upstream  of  the  con- 
fluence with  Spavinaw  Creek. 
Neosho  River/Lake  Hudson  Entire  shoreline  


(FEMA  Docket  No  7619). 
Town  of  Grand  Lake 

Towne 
Town  of  Spavinaw.  OK. 

Town  of  Strang,  OK. 


•National  Geodetic  Vertical  Datum 

Addresses: 

Town  of  Grand  Lake  Towne: 

Maps  are  available  for  Inspection  at  the  Town  Hall,  Grand  Lake  Towne,  Oklahoma. 

Town  of  Spavinaw: 

Maps  are  available  for  Inspection  at  the  Town  Hall,  215  Lake  Avenue,  Spavinaw,  Oklahoma. 

Town  of  Strang: 

Maps  are  available  for  inspection  at  the  Town  Hall,  Strang,  Oklahoma. 


Big  Cabin  Creek'  Just  upstream  of  the  confluence  with  Neosho  River 

•639 

(FEMA  Docket  No  7611). 

. 

Mayes  County,  OK. 

' 

(Unincorporated  Areas). 

Bio  Cabin  Creek'  Aooroximatelv  550  feet  uostream  of  Abandoned  Countv  Road          

'   *642 

(FEMA  Docket  No  7611). 

Mayes  County.  OK 

/. 

(Unincorporated  Areas). 

Lake  Hudson:  Entire  shoreline 

•637 

Mayes  County,  OK 

(Unincorporated  Areas). 

• 

Town  of  Sallna,  OK. 

Neostio  River 

ft 
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Approximat  3ly  2.500  feet  downstream  of  Strang  Road 


Just  downslream 
Summerfleld 

At  the  conflljence 


of  Pensacola  Dam  

with  Neosho  River 

6.200  feet  upstream  of  N4475  Road  ., 

upstream  of  Maple  Street 

Approximately  100  feet  downstream  of  N4330  Road 


Approximately 
Salt  Branch 
Just 


Cre  3k. 


'National 
Addresses: 
Unincorporate  1 
Maps  are  avalable 
City  of  Pryor 
Maps  are  available 
Town  of  Disne  / 
Maps  are  aval  able 
Town  of  LangI  ;y 
Maps  are  aval 
Town  of  Salinj 
Maps  are  avai 


Geo  Jetic  Vertical  Datum 


(Catalog  of  Fede 
83.100.  ••Flood  I 


Dated;  July  15 
Anthony  S.  Lowi  i 

Mitigation  Divisipn 
Preparedness  an 
(FR  Doc.  0,-5-192«6 
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Source  of  flooding  and  location  of  referenced  elevation 


'Elevation  in  feet 
(NGVD) 
Modified 


'637 

•649 
'648 
•658 
•611 
•633 


Communities  affected 


Mayes  County,  OK. 
(Unincorporated  Areas). 
Town  of  Langley,  OK. 
Town  of  Disney,  OK. 

Mayes  County,  OK. 
(Unincorporated  Areas). 
Town  of  Disney,  OK. 

Mayes  County,  OK. 
( Unincorporated  Areas) . 
City  of  Pryor  Creek,  OK. 


Areas  of  Mayes  County,  Oklahoma: 

for  inspection  at  the  -f/layes  County  Courthouse,  Pryor  Creek,  Oklahoma. 
Oreek: 

for  inspection  at  the  City  Hall,  6  North  Adair  Street.  Pryor  Creek.  Oklahoma. 

for  inspection  at  the  Town  Hall,  101  Main  Street,  Disney,  Oklahoma. 

able  for  inspection  at  City  Hall.  3rd  Street  and  Osage  Avenue,  Langley,  Oklahoma. 

: 

able  for  inspection  at  the  Town  Hall,  Salina,  Oklahoma. 


a)  Domestic  Assistance  No. 
isurance.") 

2003. 


Director,  Emergency 
i  Response  Directorate. 
Filed  7-28-03:  8:45  am) 


OF  TRANSPORTATION 
Highvfay  Traffic  Safety 


49  CFR  Parts  571  and  587 
[Docket  No.  NHT  SA-03-1 5742] 
RIN2127-AI05 

Federal  Motor  Vehicle  Safety 
Standards;  Sidb  Impact  Protection; 
Fuel  System  Integrity 


AGENCY 
Safety  Ad 
Department  of 
action:  Final 


Nation  al  Highway  Traffic 
ministration  (NHTSA). 
ransportation. 


n  le. 


\eh 


SUMMARY:  Pursi  ant 
of  a  petition  for 
James  E.  Stocke , 
Federal  motor 
on  side  impact 
system  integrity 
tires  of  certain  ! 
bias  ply  tires,  b 
barriers  specific  d 


to  the  agency's  grant 
rulemaking  from  Mr. 
NHTSA  updates  the 

icle  safety  standards 

Kotection  and  fuel 

by  providing  that  radial 

pecifications,  instead  of 

used  on  the  moving 

in  these  standards.  In 


conjunction  with  that  update,  NHTSA 
also  deletes  certain  outdated  or 
inaccurate  specifications  for  the  moving 
barriers  in  the  fuel  system  integrity 
standard. 

DATES:  This  final  rule  is  effective 
September  29,  2003.  If  you  wish  to 
submit  a  petition  for  reconsideration  of 
this  rule,  your  petition  must  be  received 
by  September  12,  2003. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
be  submitted  to:  Administrator,  Room 
5220,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  policy  issues:  Dr.  William 
Fan,  Office  of  Crashworthiness 
Standards,  NVS-112,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-4922.  Fax: 
(202)  366^329. 

For  legal  issues:  Nancy  Bell,  Attorney 
Advisor,  Office  of  the  Chief  Counsel, 
NCC-112,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Telephone:  (202)  366-2992.  Fax:  (202) 
366-3820. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

L  Background 

n.  Summary  of  the  Notice  of  Proposed 

Rulemaking  (NPRM) 
III.  Summary  of  Comments  on  the  NPRM 


IV.  Agency  Decision  Regarding  the  Final  Rule 

V.  Rulemaking  Analyses  and  Notices 

VI.  Regulatory  Text  ' 

I.  Background 

On  February  3,  2000,  Mr.  James  E. 
Stocke,  a  retired  automotive  safety 
engineer,  submitted  a  petition  for 
rulemaking  requesting  that  NHTSA 
amend  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  301,  Fuel  System 
Integrity  (43  CFR  571.301),  to  provide 
that  the  moving  barrier  assembly  be 
equipped  with  P205/75R15  radial  tires 
inflated  to  207  kPa  (30  psi),  replacing 
the  currently  specified  G78-15  bias  ply 
tires  inflated  to  165  kPa  (24  psi).  Mr. 
Stocke  stated  that  the  bias  tire  size 
designation  referenced  in  FMVSS  No. 
301  was  outdated  15  years  ago  and  that 
bias  tires  are  no  longer  readily  available 
because  they  have  been  replaced  with 
radial  tires.  Mr.  Stocke  noted  that  the 
Society  of  Automotive  Engineers,  Inc. 
(SAE)'j972  Recommended  Practice 
"Moving  Rigid  Barrier  Collision  Tests" 
was  revised  (in  August  1997)  to  specify 
both  P205/75R15  radial  tires  and  078- 
15  bias  ply  tires  for  use  on  moving 
barriers.  In  a  letter  dated  August  16, 
2000,  NHTSA  granted  Mr.  Stocke's 
petition  for  rulemaking. 

FMVSS  No.  214,  Side  impact 
protection  (49  CFR  571.214),  and 
FMVSS  No.  301  specify  impact  tests 
using  moving  barriers.  Paragraph  S6.10 
of  FMVSS  No.  214  contains 
specifications  for  a  1,367  kilogram 
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(3,000  pound)  moving  deformable 
barrier.  FMVSS  No.  301  contains 
specifications  for  two  1.814  kilogram 
(4,000  pound)  moving  rigid  barriers:  a 
moving  flat  rigid  barrier  (Paragraphs 
S7.2  and  S7.3),  and  a  moving  contoured 
rigid  barrier  (Paragraph  S7.5).  Both 
FMVSS  No.  301  moving  barriers  are 
used  to  assess  vehicle  fuel  system 
integrity.  The  FMVSS  No.  301  moving 
flat  rigid  barrier  is  used  for  testing 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks  and  buses  with  a  gross 
vehicle  weight  rating  (GVWR)  of  4,536 
kilograms  (10,000  pounds)  or  less.  The 
FMVSS  No.  301  moving  contoured  rigid 
barrier  is  used  for  testing  large  school 
buses  with  a  GVWR  greater  than  4,536 
kilograms  (10,000  pounds).  The  FMVSS. 
No.  214  moving  deformable  barrier  is 
used  for  side  impact  testing  of  passenger 
cars,  and  multipurpose  passenger 
vehicles,  trucks  and  buses  with  a  GVWR 
of  2.722  kilograms  (6,000  pounds)  or 
less.  G78-15  bias  ply  tires  are  currently 
specified  for  the  FMVSS  No.  301 
barriers.' 

The  tire  specifications  for  the  FMVSS 
No.  214- moving  barrier  are  not  specified 
in  FMVSS  No.  214.  Instead,  S6.10  of 
FMVSS  No.  214  incorporates  by 
reference  the  moving  barrier  specified  in 
49  CFR  part  587,  subpart  B.  Side  Impact 
Moving  Deformable  Barrier.  The  tire 
specifications  for  that  barrier  are 
contained  in  Drawing  DSL-1278,  Sheet 
2  of  2,  Item  -11  and  Note  8.  Item  -11 
specifies  "Bias  belted  tire  (BF 
Goodrich— G78-15  CLM)."  In  October 
1991,  Note  8  was  added  to  drawing 
DSL-1278  that  states  "Bias  belted  tire, 
size  P215/75B15,  may  be  substituted  for 
that  specified  in  -11.  Inflate  to 
recommended  pressure." 

n.  Summary  of  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

On  October  10,  2001,  the  agency 
published  a  NPRM  proposing 
amendments  to  FMVSS  Nos.  214  and 
301  to  require  radial  tires  of  certain 
specifications  and  also  proposing  to 
delete  certain  outdated  or  inaccurate 
specifications  for  the  moving  barriers  in 
FMVSS  No.  301.  (66  FR  51629,  Docket 
No.  NHTSA-01-10435).  In  that  notice. 
NHTSA  discussed  several 
considerations  regarding  Mr.  Stocke's 
petition. 

First,  the  agency  noted  that  with  the 
increased  use  of  the  radial  tire  design 


over  the  past  30  years  in  the  U.S.,  the 
bias  ply  tire  design  had  become 
virtually  obsolete.  Consequently,  bias 
ply  tires  were  not  currently  or  readily 
available  to  testing  laboratories  and 
would  become  even  more  difficult  for 
the  laboratories  to  obtain  in  the  future. 
Also,  the  agency  noted  that  the  SAE 
J972  Recommended  Practice  "Moving 
Rigid  Barrier  Collision  Tests"  now 
includes  specifications  for  radial  tires  as 
well  as  for  bias  ply  tires.  Both  P205/ 
75R15  and  P215/75R15  radial  tires  are 
readily  available  at  present  and  are 
widely  recommended  for  use  by  vehicle 
manufacturers  on  passenger  cars,  small 
passenger  vans,  and  small  sport  utility 
vehicles. 

Another  consideration  discussed  by 
the  agency  was  the  potential  effect  on  ■ 
ride  height  (the  height  of  the  center  of 
gravity)  and  vertical  motion  (bounce)  of 
a  moving  barrier  if  tires  different  from 
those  currently  specified  in  FMVSS 
Nos.  214  and  301  were  used  on  those 
barriers.  Bias  ply  tires  and  radial  tires      » 
are  different  in  design  and  construction; 
therefore,  they  exhibit  different 
performance  characteristics.  The  radial 
construction  creates  a  tread  that  is  stiffer 
and  a  sidewall  that  is  more  flexible  than 
that  of  a  bias  ply  tire.  These  factors 
would  affect  the  performance  of  moving 
barriers. - 

In  addition  to  discussing 
considerations  arising  out  of  the 
petition,  the  agency  summarized  related 
barrier  tire  research  conducted  by  Ford 
Motor  Company  (Ford)  and  the  revised 
SAE  J972  Recommended  Practice.  After 
careful  review  of  the  study  and  the  SAE 
Recommend  Practice,  NHTSA 
tentatively  concluded  that  the  P215/ 
75R15  radial  tire  inflated  to  221  kPa  (32 
psi)  would  be  an  appropriate  alternative 
to  the  G78-15  bias  ply  tire  for  use  on  the 
FMVSS  No.  214  moving  deformable 
barrier  and  that  the  P205/75R15  tires 
inflated  to  207  kPa  (30  psi)  would  be 
appropriate  for  use  on  both  moving  rigid 
barriers  specified  in  FMVSS  No.  301. 

As  a  result  of  these  conclusions, 
NHTSA  proposed  specifying  either 
P215/75R15  tires  inflated  to  221  kPa  (32 
psi)  or  P205/75R15  tires  inflated  to  207 
kPa  (30  psi)  for  use  on  FMVSS  Nos.  214 


'Paragraph  S7.5.4  of  FMVSS  No.  301  specifies 
G78-15  bias  ply  tires  for  use  on  the  moving 
contoured  rigid  barrier.  The  requirements  for  the 
FMVSS  No.  301  moving  flat  rigid  barrier  do  not 
specif\'  bias  ply  tires,  but,  in  practice,  the  moving 
flat  rigid  barrier  utilizes  the  identical  under- 
struclure  and  G78-15  bias  ply  tires  as  the  moving 
contoured  rigid  barrier. 


-  The  moving  barrier  tests  in  FMVSS  Nos.  214  and 
301  specify  a  static  barrier  ride  height,  an  important 
impact  parameter  measurement.  Further,  the 
Laboratory  Test  Procedure  in  FMVSS  No.  214 
provides  a  guideline  for  barrier  vertical 
displacement.  Because  a  radial  tire  has  a  lower 
profde  and  a  more  flexible  sidewall  than  a  bias  ply 
tire,  the  use  of  radial  tires,  rather  than  bias  ply  tires, 
on  the  moving  barriers  specified  in  FMVSS  Nos. 
214  and  301  could  affect  the  barrier  ride  height  (the 
center  of  gravity  height  and/or  barrier  contact 
height).  Additionally,  if  an  improper  tire  inflation 
pressure  is  used,  it  may  affect  the  barriers  vertical 
motion  as  it  is  being  towed  during  the  test. 


and  301  moving  barriers.  NHTSA  stated 
that  it  would  pick  one  of  these  tires  and 
specif}'  it  in  the  final  rule  for  all  moving 
barriers. 

The  agency  also  indicated  that  prior 
to  making  a  final  decision,  the  agency 
would  assess  the  extent  to  which  the 
substitution  of  a  tire  may  have 
unintended  effects  on  either  (1)  the  ride 
height,  or  (2)  the  impact  performance  of 
the  FMVSS  Nos.  214  and  301  moving 
barriers.  For  example,  in  attempting  to 
find  a  set  of  appropriate  radial  tires  (tire 
size  and  inflation  pressure)  for  use  on 
the  FMVSS  No.  214  barrier,  NHTSA 
expressed  concern  that  a  set  of  four 
incorrectly  inflated  tires  could  result  in 
excessive  barrier  vertical  motion  during 
the  towing  process,  which  could  have 
made  it  difficult  to  stay  within  the  \  I 

20  mm  (0.8  inch)  vertical 
displacement  guideline. '  NHTSA 
solicited  comments  and  laboratory  test 
data  concerning  these  matters. 

In  conjunction  with  the  proposal. 
NHTSA  proposed  that  the  tread  width 
specification  be  deleted  from  the  tire 
specifications  in  FMVSS  No.  301.  The 
tread  width  specification  for  radial  tires 
is  unnecessary  because  the  radial  tire 
size  designation  is  sufficient  to  define 
tread  width. 

Finally,  the  agency  proposed  that  the 
moment  of  inertia  specifications  for  the 
moving  contoured  barrier  be  removed 
from  FMVSS  No.  301  because,  based  on 
the  current  measurements,  excepting  the 
moments  of  inertia,  the  FMVSS  No.  301 
moving  contoured  barrier  could  be 
constructed  to  the  barrier  specifications 
wKh  the  dimensional  drawings  and  the 
specified  center  of  gravity.  In  addition, 
there  are  no  moments  of  inertia 
specified  for  the  FMVSS  No.  301 
moving  flat  barrier. 

III.  Summary  of  Comments  on  the 
NPRM 

NHTSA  received  comments  on  the 
October  2001  NPRM  fi-om  General 
Motors  North  America  (GM),  Ford 
Motor  Company  (Ford),  and  Volkswagen 
(VW).  The  comments  are  summarized 
below. 

All  three  commenters  generally 
supported  the  amendments  proposed  in 
the  NPRM. 

With  regard  to  tire-type  and  inflation 
pressure,  GM  conunented  that  either 
tire-type  proposed  by  the  agency  would 
be  appropriate  for  use  on  FMVSS  Nos. 
214  and  301  moving  barriers  and 


'To  control  the  impact  height  in  the  impact  test 
in  FMVSS  No.  214,  NHTSAs  Office  of  Vehicle 
Safety  Compliance  specifies  a  vertical  displacement 
guideline  of  "  /    20  mm  (0.8  inch)  in  its  Laboratory 
Test  Procedure.  (This  guideline  only  applies  to 
NHTSA  contractors  conducting  FMVSS  No.  214 
side  impact  compliance  tests.) 
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and  221  kPa  (26  psi-32  psi)  for  use  on 
all  moving  barriers  specified  in  FMVSS 
Nos.  214  and  301. 

B.  Tread  Width  Specifications 

Commenters  supported  the  agency's 
proposal  to  delete  the  tread  width 
specification  in  FMVSS  No.  301. 
Therefore,  the  agency  adopts  the 
proposal  to  delete  the  tread  width 
specification  from  FMVSS  No.  301. 

C.  Moments  of  Inertia 

Both  GM  and  Ford  concurred  with  the 
agency's  proposal  to  delete  the 
inaccurate  moments  of  inertia  for  the 
moving  contoured  barrier  from  FMVSS 
No.  301.  However,  Ford  recommended 
that  NHTSA  consider  specifying 
moments  of  inertia  for  the  common 
carriage  of  the  moving  barriers.  GM 
recommended  that  NHTSA  ask  test 
laboratories  to  provide  the  moment  of 
inertia  of  their  moving  barriers  and  that 
NHTSA  consider  these  specifications,  as 
appropriate,  in  a  future  rulemaking. 
«•   In  response  to  Ford's 
recommendation,  NHTSA  notes  that  the 
moments  of  inertia  of  the  common 
carriage  are  only  a  part  of,  and  do  not 
have  a  critical  effect  on,  the  resultant 
moments  of  inertia  of  the  moving  flat 
and  contoured  barriers  specified  in 
FMVSS  No.  301.  Because  the  moment  of 
inertia  of  a  concentrated  mass  is  the 
product  of  the  mass  and  the  square  of 
the  distance  between  the  mass  and  the 
axis  of  rotation,  the  distance  between  a 
component  mass  and  the  center  of 
gravity  of  the  moving  barrier  is  more 
important  than  the  mass  itself  in 
determining  the  moments  of  inertia  of 
the  moving  barrier.  Because  of  this 
distance  from  the  center  of  gravity  of  the 
moving  barrier,  components  such  as  the 
contoured  contact  face  of  the  barrier  and 
the  ballast  weights  would  have  a  greater 
influence  than  the  common  carriage  on 
the  moments  of  inertia  of  the  moving 
barrier.  Therefore,  the  agency  concludes 
that  it  is  unnecessary  to  define  the 
moments  of  inertia  for  the  common 
carriage. 

In  response  to  GM's  suggestion  that 
NHTSA  request  test  laboratories  to 
provide  moment  of  inertia  data  for 
further  rulemaking,  NHTSA  does  not 
believe  that  re-defining  the  moment  of 
inertia  of  the  moving  contotued  barriers 
would  affect  testing  results.  The 
moments  of  inertia  of  the  moving 
contoured  barrier  are  a  dynamic 
structiu-al  property  of,  rather  than  a 
primary  design  criterion  for,,  the  moving 
barrier.  Therefore,  the  moving  barrier 
structure,  as  constructed  according  to 
FMVSS  No.  301  specifications, 
determines  the  moments  of  inertia. 
FMVSS  No.  301  specifies  the 


component  cross-section,  the  structure 
dimension,  the  weight  distribution,  the 
ballast  location,  and  the  center  of 
gravity  for  the  moving  contoured 
barrier.  Based  on  these  specifications, 
the  construction  of  all  moving  barriers 
is  very  similar.  Consequently,  the 
moments  of  inertia  of  the  moving 
contoured  barrier  would  also  be  very 
similar.  For  this  reason,  the  agency  has 
decided  not  to  pursue  GM's 
recommendation. 

D.  Standardizing  Language 

The  agency  believes  that  GM's 
suggestion  to  standardize  the  language 
in  all  moving  barrier  standards  has 
merit.  Because  the  agency  has  not 
considered  the  effects  of  standardizing 
this  language,  it  will  not  adopt  the 
suggestion  in  this  final  rule.  The  agency, 
however,  will  consider  this  suggestion 
in  the  course  of  future  rulemakings 
concerning  moving  barriers. 

V.  Effective  Date 

The  bias  ply  tires  currently  specified 
in  FMVSS  No.  301  are  not  readily 
available  to  testing  laboratories  at 
present  and  will  be  even  more  difficult 
to  obtain  in  the  future.  Vehicle 
manufacturers  currently  recommend 
both  P205/75R15  and  P215/75R15  radial 
tires  proposed  in  the  NPRM  for  use  on 
passenger  cars,  multi-purpose  passenger 
vehicles,  and  light  trucks.  The  agency 
has  noted  that  certain  laboratories  have 
adopted  the  aforesaid  radial  tires  for  use 
on  moving  barriers  specified  in  FMVSS 
Nos.  214  and  301.  In  view  of  this,  the 
agency  has  decided  to  make  that  final 
rule  effective  September  29,  2003. 

VI.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  final  rule  has  not  been  reviewed 
under  E.O.  12866.  After  considering  the 
impacts  of  this  rulemaking  action,  we 
have  determined  that  the  action  is  not 
significant  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  intent  of 
the  rulemaking  action  is  to  update 
regulatory  procediu-es  that  have  been  in 
effect  for  over  25  years.  In  most  cases, 
the  effect  of  the  proposed  amendments 
will  be  to  relax  or  eliminate  burdens  on 
regulated  entities.  The  tires  specified  in 
the  proposed  rule  are  more  readily 
available  than  those  currently  specified. 
Further,  they  are  already  widely 
recommended  by  voluntary  standards 
organizations  for  use  by  vehicle 
manufacturers  for  testing.  Accordingly, 
there  will  be  no  increase  in  the  cost  of 
tires  used  for  testing.  Further,  we  do  not 
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anticipate  any  impact  on  the  ability  to 
conduct  valid  tests  or  any  other  impact 
on  the  cost  or  ease  of  testing.  Thus,  the 
impacts  are  so  minimal  as  not  to 
warrant  the  preparation  of  a  full 
regulatory  evaluation. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  we 
have  evaluated  the  effects  of  this  rule  on 
small  entities.  NHTSA  certifies  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
merely  replaces  an  outdated  tire 
specification  for  testing  devices  with  an 
equivalent  current  tire  specification. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et.  seq.]. 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  NHTSA  has 
reviewed  this  final  rule  and  determined 
that  it  does  not  contain  collection  of 
information  requirements. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
(2  U.S.C.  1531  efseq.). 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  will  not  have  any  retroactive 
effect.  Under  section  49  U.S'C.  30103, 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  cotirt. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 


does  not  concern  eui  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology'  and  Advancement  Act  of 
1995  (NTTAA),  Public  Law  104-113, 
section  12(d)  (15  U.S.C.  272)  directs  us 
to  use  voluntary  consensus  standards  in 
our  regulatory  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
us  to  provide  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  We  note  that  the  radial  tire 
specifications  contained  in  SAE  1972 
Recommended  Practice  "Moving  Rigid 
Barrier  Collision  Tests"  are  a  voluntary 
consensus  standard  and  that  we  have 
incorporated  them  into  FMVSS  Nos.  214 
apd  301. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  this  action  will  not 
have  any  effect  on  the  quality  of  the 
environment. 

Executive  Order  13132  (Federalism) 

E.O.  13132  requires  NHTSA  to 
develop  an  accountable  process  to 
ensure  'meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications,"  E.O. 
13132  defines  the  term  "Policies  that 
have  federalism  implications"  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  NHTSA  may  not  issue  a 
regulation  that  has  federalism 
implication,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  NHTSA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 


The  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in  E.O. 
13132.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

VII.  Regulatory  Text 

List  of  Subjects 

49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
and  Tires. 

49  CFR  Part  587 

Incorporation  by  reference.  Motor 
vehicle  safety. 

■  In  consideration  of  the  foregoing,  49 
CFR  parts  571  and  587  are  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  .322.  30111,  30115. 
30166  and  30177:  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.301  is  amended  by 
revising  S7.5.2,  S7.5.4  and  S7.5.5:"by 
removing  S7.5.6;  and  by  adding  S7.6  to 
read  as  follows: 

§  571 .301     Standard  No.  301 ,  Fuel  system 
Integrity. 

***** 

S7.5.2     The  moving  contoured 
barrier,  including  the  impact  surface, 
supporting  structure,  and  carriage,  has  a 
mass  of  1 .814  kg  ±  23  kg  with  the  mass 
distributed  so  that  408  kg  ±  1 1  kg  is  at 
each  rear  wheel  and  499  kg  ±  11  kg  is 
at  each  front  wheel.  Tlie  center  of 
gravity  is  located  1.372  mm  ±  38  mm 
rearward  of  the  front  wheel  axis,  in  the 
vertical  longitudinal  plane  of  symmetry, 
401  mm  +/  -  13  mm  above  the  ground. 
*        *        *      •  *        * 

57.5.4  The  concrete  surface  upon 
which  the  vehicle  is  tested  is  level, 
rigid,  and  of  uniform  construction,  with 
a  skid  number  of  75  when  measured  in 
accordance  with  American  Society  of 
Testing  and  Materials  Method  E:  274- 
65T  at  64  km/h,  omitting  water  delivery 
as  specified  in  paragraph  7.1  of  that 
method. 

57.5.5  The  barrier  assembly  is 
released  from  the  guidance  mechanism 
iinmediately  prior  to  impact  with  the 
vehicle. 

S7.6    The  moving  barrier  assemblies 
specified  in  S7.2,  S7.3  and  S7.5  are 


44472 


equipped 
tires  inflated 


with  P205/75R15  pneumatic 
o200kPa+/-21  kPa. 
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■  3.  Figiu-e  2  at  the  end  of  section 
571.301  is  revised  to  read  as  follows: 
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PART  587— DBFORMABLE  BARRIERS 

■  4.  The  authoi  ity  citation  for  part  587 
continues  to  re  id  as  follows: 


Authority:  49  U.S.C.  322,  .30111.  30115, 
30117.  30166  and  30177:  delegation  of 
authority  at  49  CFR  1.50. 

■  5.  Section  587.6  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


§587.6    General  description. 

***** 

(b)  *   *   * 

(1)  The  specifications  for  the  final 
assembly  of  the  moving  deformable 
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barrier  are  provided  in  the  drawings 
shown  in  DSL-1278,  dated  June  2002. 

***** 

Issued  on:  July  23,  2003. 
Jeffrey  W.  Range, 

Administrator. 

[FR  Doc.  03-19261  Filed  7-28-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021213310-3170-02;  I.D. 
101702B] 

RIN  0648-AP92 

Individual  Fishing  Quota  (IFQ)  Program 
for  Pacific  Halibut  and  Sablefish; 
Amendment  72/64  To  Revise 
Recordkeeping  and  Reporting 
Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 


summary:  NMFS  issues  a  final  rule  to 
implement  Amendment  72  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fisher\'  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (Amendment 
72)  and  Amendment  64  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (Amendment  64) 
(collectively,  Amendments  72/64).  This 
action  will  revise  certain  recorditeeping 
and  reporting  requirements  for  the 
Individual  Fishing  Quota  (IFQ)  Program 
for  fixed  gear  Pacific  halibut  and 
sablefish  fisheries  and  the  Western 
Alaska  Community  Development  Quota 
(CDQj  Program  for  the  Pacific  halibut 
fishery.  This  action  is  necessary  to 
improve  IFQ  fishing  operations,  while 
complying  with  IFQ  Program 
requirements;  to  improve  NMFS'  ability 
to  efficiently  administer  the  program; 
and  to  improve  the  clarity  and 
consistency  of  IFQ  Program  regulations. 
This  action  is  intended  to  meet  the 
conservation  and  management 
requirements  of  the  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act)  with 
respect  to  halibut  emd  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  with  respect  to  sablefish  and  to 
further  the  goals  and  objectives  of  the 
groundfish  Fishery  Management  Plans 
(FMPs). 


DATES:  This  regulation  becomes 
effective  on  August  28,  2003. 

ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (RIR/FRFA) 
prepared  for  Amendment  72/64  may  be 
obtained  from  Lori  Durall,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Juneau, 
AK  99802,  907-586-7247.  Send 
comments  on  coUection-of-information 
requirements  to  the  same  address  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
Comments  may  also  be  sent  via 
facsimile  (fax) 'to  907-586-7465. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden.  907-586-7228  or 
patsy.hearden@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
Exclusive  Economic  Zone  (EEZ)  off 
Alaska  according  to  fishery  management 
plans  (FMPs)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson-Stevens  Act.  The  FMPs  are 
implemented  by  regulations  at  50  CFR 
part  679.  General  regulations  that  also 
pertain  to  these  fisheries  appear  in 
subpart  H  to  50  CFR  part  600. 

The  commercial  halibut  fishery  in  and 
off  Alaska  is  managed  under  the 
Individual  Fishing  Quota  (IFQ)  program 
and  the  Western  Alaska  Community 
Development  Quota  (CDQ)  program 
codified  at  50  CFR  part  679.  The  IFQ 
Program,  a  limited  access  management 
system  for  the  fixed  gear  Pacific  halibut 
[Hippoglossus  stenolepis)  and  sablefish 
{Anoplopoma  fimbria)  fisheries  in  and 
off  Alaska,  was  approved  by  NMFS  in 
January  1993  and  fully  implemented 
beginning  in  March  1995.  The  IFQ 
Program  for  the  sablefish  fishery  is 
implemented  by  the  FMPs  and  Federal 
regulations  under  50  CFR  part  679 
under  authority  of  the  Magnuson- 
Stevens  Act.  The  IFQ  Program  for  the 
halibut  fishery  and  the  CDQ  program  for 
halibut  are  implemented  by  Federal' 
regulations  promulgated  under  the 
authority  of  the  Halibut  Act. 

Purpose  and  Need  for  Amendment  72/ 
64 

This  action  amends  the  regulatory  text 
for  some  of  the  Recordkeeping  and 
Reporting  (R&R)  requirements  for  the 
groundfish  fishery,  the  IFQ  program  for 
halibut  and  sablefish,  and  the  CDQ 
program  for  halibut.  Revisions  are  made 
to  the  regulatory  text  to  accommodate 
the  procedural  changes. 


IFQ  Vessel  Clearance 

Currently,  regulations  require  that 
vessels  with  IFQ  halibut  or  sablefish 
catch  leaving  the  jurisdiction  of  the 
Council  check  in  with  NOAA  Fisheries 
Office  for  Law  Enforcement  (OLE)  at  a 
certified  "priman,' "  port  and  have  the 
vessel's  hold  sealed  prior  to  departure. 
OLE  personnel  are  not  currently  able  to 
effectively  determine  catch  quantity  at 
the  primary  port  and  are  unable  to  seal 
a  vessel's  hold  without  compromising 
vessel  safety.  The  requirement  for  a 
Vessel  Clearance  is  removed  with  this 
action. 

IFQ  Shipment  Report  and  Product 
Transfer  Report  (FTR) 

The  function  of  the  shipment  report 
and  the  PTR  is  to  document  the 
movement  of  fish  product.  The  PTR  was 
designed  for  completion  by  a  processor 
manager  or  operator  to  report  to  NMFS 
the  movement  of  groundfish.  The 
shipment  report  was  designed  for 
completion  by  a  Registered  Buyer  to 
report  to  NMFS  the  movement  of  IFQ 
halibut.  CDQ  halibut  and  IFQ  sablefish. 
In  many  cases,  the  manager  or  operator 
of  a  processor  is  also  a  Registered  Buyer. 
The  regulations  require  that  both  forms 
be  completed,  regardless  of  any 
duplication  of  effort.  This  action 
consolidates  the  shipment  report  into 
the  PTR.  The  result  is  that  the  operator 
or  manager  that  is  also  a  Registered 
Buyer  can  document  all  fish  in  a 
shipment  on  one  form.  The  revised  PTR 
also  works  for  the  participant  that  is 
only  an  operator,  manager  or  a 
Registered  Buyer.  The  result  for  NMFS 
is  one  standard  form.  This  action 
eliminates  the  shipment  report  and 
allows  the  collection  of  necessary 
information  with  fewer  paperwork 
requirements. 

IFQ  Prior  Notice  of  Landing  (PNOL) 

In  the  IFQ  program,  fishers  are 
required  to  notif\'  OLE  before  IFQ 
species  are  offloaded.  This  requirement 
provides  OLE  agents  and  officers  the 
time  necessary  to  travel  to  unmanned 
ports  throughout  Alaska  to  monitor 
specific  IFQ  offloads  and  to  gather 
specifics  about  a  vessel's  catch  prior  to 
landing.  In  addition,  the  PNOL  helps 
International  Pacific  Halibut 
Commission  (IPHC)  port  samplers  meet 
and  interview  the  skipper  during  the 
offload  and  allows  port  samplers  to 
optimally  sample  the  landings  and 
collect  logbook  information. 

The  PNOL  is  made  by  toll-free 
telephone  to  OLE  a  minimum  of  six 
hours  before  landing  fish.  As  part  of  the 
PNOL,  fishers  must  name  the  Registered 
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by  a  vessel  leaving  the  jiuisdiction  of 
the  Council. 

U.S.  Vessel  Activity  Report  (VAR) 

A  fisher  is  required  to  submit  a  VAR 
if  his  or  her  vessel  is  carrying  fish  or 
fish  product  onboard  before  the  vessel 
crosses  out  of  the  jurisdiction  of  the 
Council.  Some  changes  are  made  to  the 
regulatory  text  for  this  form  to 
incorporate  "CDQ  halibut"  and  to 
compensate  for  the  removal  of  the  vessel 
clearance. 

Response  to  Comments 

A  Notice  of  Availability  of 
Amendment  72/64  was  published  in  the 
Federal  Register  on  October  29,  2002 
(67  FR  65941),  inviting  comments  on 
the  FMP  amendment  through  December 
27,  2002.  NMFS  received  no  comments. 
On  January  24,  2003,  the  Secretary  of 
Commerce  approved  Amendment  72/64 
in  its  entirety. 

NMFS  published  a  proposed  rule  in 
the  Federal  Register  on  January  24, 
2003  (68  FR  3485),  which  described  the 
proposed  regulatory  amendment  and 
invited  comments  from  the  public.  No 
public  comments  were  received  on  the 
proposed  rule. 

Changes  from  the  Proposed  Rule 

Some  technical,  non-substantive 
changes  are  made  in  the  final  rule  that 
were  not  presented  in  the  proposed  rule. 
These  changes  are  the  result  of  further 
review,  intended  to  improve  the  rule  for 
final  publication.  Fishery  participants 
have  requested  guidance  from  NMFS  on 
where  to  find  separate  R&R  procedures 
for  groundfish.  IFQ  and  CDQ  programs, 
as  these  programs  become  more 
integrated  and  thus  more  complicated. 


Table  1  .Changes  to  Regulatory  Text  Due  to  the  Addition  of 


Overviews  are  provided  of  the  three 
programs  to  assist  the  reader  to  find 
detailed  information  on  specific 
programs.  Clarification  is  provided  on 
where  to  find  information  that  already 
exists  in  different  parts  of  the 
regulations. 

The  changes  ^rom  the  proposed  rule 
are  organized  in  three  categories.  Each 
of  the  three  categories  affects  many 
paragrapha.  The  affected  paragraphs  are 
arranged  below  in  order  of  appearance 
in  the  50  CFR  part  679  regulatory  text. 

CDQ  Halibut 

The  IFQ  and  CDQ  permits  and  cards 
are  issued  separately,  under  the  IFQ 
Program  and  the  CDQ  Program. 
However,  the  IFQ  halibut,  CDQ  halibut, 
and  IFQ  sablefish  fisheries  are  managed 
and  monitored  by  the  IFQ  Program.  The 
Registered  Buyer  permit  authorizes 
receipt  of  CDQ  halibut  in  the  same 
manner  as  receipt  of  IFQ  halibut  or  IFQ 
sablefish.  Some  of  the  revisions  clarify 
the  administrative  procedures  that 
currently  exist  for  halibut  accounting  in 
the  IFQ  Program  and  in  the  CDQ 
Program  but  which  do  not  appear  in 
regulator}'  text.  Wherever  CDQ  halibut 
formerly  was  "understood"  to  be 
included  in  the  phrase  IFQ  halibut,  the 
regulator^'  text  is  revised  to  specifically 
state  "CDQ  halibut."  In  addition,  a 
distinction  is  made  between  "halibut 
CDQ,"  which  is  a  type  of  fish  allocation 
and  "CDQ  halibut,"  which  is  a  type  of 
fish,  CDQ  halibut  is  treated  the  same 
administratively  as  IFQ  halibut,  and  has 
been  since  the  beginning  of  the  CDQ 
halibut  program.  The  following  table  1 
shows  how  CDQ  halibut  changes  are 
incorporated  into  the  regulatory  text. 


"CDQ  Halibut" 


P  sragraph 


From 


definition  for  "dockside    Transfer  of  IFQ  transfer  of  IFQ  sablefish 


Revise  §679.2.  c  efinition  of  "Transfer" 


(1)  Groundfish  fisheries  of  the  GOA  and  BSAI 
*  *  '  of  any  groundfish  product  *  *  *. 

(2)  IFQ  halibut.  CDQ  halibut,  IFQ  sablefish.  Any 
loading,  offloading,  shipment  or  receipt  of  any 
IFQ  halibut,  CDQ  halibut,  or  IFQ  sablefish 
product. 


To 


Transfer  of  IFQ  halibut.  CDQ  halibut  or  IFQ  sa- 
blefish. 


(1)  Groundfish  fisheries  of  the  GOA  and  BSAI 
*  "  *  of  any  IFQ  groundfish  product  *  *  * 

(2)  IFQ  halibut  and  CDQ  halibut  fisheries.  Any 
loading,  offloading,  or  shipment  of  any  IFQ  hal- 
ibut or  CDQ  halibut  product. 


ule,  the  wording  of  this  definition  was  changed  to  read  "Any  loading,  offloading,  shipment  or  receipt  of  any  IFQ  halibut  CDQ 
)  sablefish  product  '  •  -  This  is  incorrect  because  receipt  of  IFQ  halibut  or  CDQ  halibut  is  not  considered  a  transfer  so  the 

in  this  rule  to  read  "Any  loading,  offloading,  or  shipment  of  any  IFQ  halibut  or  CDQ  halibut  product The  two  subpara- 

finition  of  "transfer"  are  changed  such  that  paragraph  (1)  refers  to  IFQ  sablefish  and  any  other  groundfish  while  paraoraoh 
halibut  and  CDQ  halibut.  t'      a    y 


el 

(efi 


To  receive  and  make  an  IFQ  landing  by  an  IFQ 
permit  or  card  holder. 


To  receive  and  make  an  IFQ  landing  by  an  IFQ 
permit  or  card  holder  or  to  receive  and  make  a 
CDQ  halibut  landing  by  a  CDQ  permit  or  card- 
holder. 
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Table  1.— Changes  to  Regulatory  Text  Due  to  the  Addition  of  "CDQ  Halibut"— Continued 


Paragraph 


From 


To 


Revise  §679.4(d)(3)(ii)(B) 


Any  person  who  harvests  IFQ  halibut  or  IFQ  sa- 
blefish and  transfers  such  fish. 


Any  person  who  harvests  IFQ  halibut,  CDQ  hal- 
ibut or  IFQ  sablefish  and  transfers  such  fish. 


Revise  §679.4(d)(6)(ii) 


Location  of  an  IFQ  landing  and  must  be  made 
available  by  the  Registered  Buyer's  represent- 
ative for  inspection  on  request  of  any  author- 
ized officer. 


Location  of  an  IFQ  landing  or  CDQ  halibut  land- 
ing and  must  be  made  available  by  an  indi- 
vidual representing  the  Registered  Buyer  for 
inspection  on  request  of  any  authorized  officer. 


Add  new  §  679.4(e) 


Add  new  heading  "CDQ  halibut  permits  and  CDQ  cards.' 


Add  new  §  679.4(e)(1) 


Add  new  heading  "Requirements  " 


Addnew§679.4(e)(1)(i) 


The  CDQ  group,  the  operator  of  the  vessel,  the  manager  of  a  shoreside  processor  or  stationary  float- 
ing processor,  and  the  Registered  Buyer  must  comply  with  the  requirements  of  this  paragraph 
(e)  and  of  §  679.32(f)  for  the  catch  of  CDQ  halibut. 


Redesignate         §679.32(f)(2)(v) 
§679.4(e)(1)(ii)  and  revise. 


as 


The  CDQ  group,  vessel  owner  or  operator,  and 
registered  buyer  must  comply  with  all  of  the 
IFQ  prohibitions  at  §  679.7(f). 


The  CDQ  group,  vessel  owner  or  operator,  and 
Registered  Buyer  are  subject  to  all  of  the  IFQ 
prohibitions  at  §679. 7(f) 


Redesignate  §679.32(J)(2)(i)  through  (lii) 
as  §  679.4(e)(2)  through  (4),  respec- 
tively. 


Redesignate        §679.32(f)(2)(iv)        as 
§  679.4(e)(5)  and  revise. 


Landings.  A  person  may  land  CDQ  halitnjt  only  if 
he  or  she  has  a  valid  halibut  CDQ  card  and 
that  person  may  deliver  halibut  CDQ  only  to  a 
person  with  a  valid  registered  buyer  permit. 
The  person  holding  the  halibut  CDQ  card  and 
the  Registered  Buyer  must  comply  with  the  re- 
quirements of  §679.5(0(1)  and  (l)(2). 


Landings.  A  person  may  land  CDQ  halibut  only  if 
he  or  she  has  a  valid  halibut  CDQ  card.  The 
person(s)  holding  the  halibut  CDQ  card  and 
the  Registered  Buyer  must  comply  with  the  re- 
quirements of  §  679.5(g)  and  (l)(1)  through  (6). 


Redesignate    §679.5(a)(1)(i)    as 
graph  (a)(1)(i)(A),  and  revise. 


para- 


Add  new  §679.5(a)(1)(i) 


Redesignate  §679.5(a)(1)(i)(A)  through 
(E)  as  (a)(1)(i)(A)(r)  through  (5).  re- 
spectively.       * 


addnew§679.5(a)(1)(i)(B) 


addnew§679.5(a)(1)(i)(C) 


Revise  §679.5(a)(1 5) 


Revise  (a)(15)  intext  table 


Revise  §679.5(a)(15)(i) 


Who  must  comply  with  recordkeeping  and  report- 
ing requirements?  Except  as  provided  in  para- 
graphs (a)(1)(iii)  and  (iv)  of  this  section,  the 
owner,  operator,  or  manager  of  the  following 
participants  must  comply  with  the  record- 
keeping and  reporting  requirements  of  this  sec- 
tion. 


Groundfish.  Except  as  provided  in  paragraph 
(a)(1)(iii)  of  this  section,  the  owner,  operator,  or 
manager  of  the  following  participants  must 
comply  with  the  appropnafe  groundfish  R&R 
requirements  provided  at  §  679.5(a)  through 
(k),  (m),  (0),  and  (p);  §  679.28(b),  (f).  and  (g). 


Who  must  comply  with  R&R  requirements?  Participants  in  the  groundfish  fisheries,  the  IFQ  fisheries, 
and  the  CDQ  fisheries  must  comply  with  the  appropriate  R&R  requirements  of  paragraphs 
(1)(i)(A)  through  (C)  of  this  section.  Sablefish  are  managed  under  both  the  IFQ  Program  and  the 
Groundfish  Program.  As  such,  sablefish  must  be  recorded  and  reported  as  groundfish  and  also 
as  IFQ  sablefish. 


IFQ  halibut  and  sablefish.  The  IFQ  permit  holder.  IFQ  cardholder,  or  Registered  Buyer  must  comply 
•:  with  the  R&R  requirements  provided  at  § 679.5(g),  (k),  and  (I). 


CDQ  halibut.  The  CDQ  permit  holder.  CDQ  cardholder,  or  Registered  Buyer  must  comply  with  the 
R&R  requirements  provided  at  § 679.5(g),  (k),  (l)(1)  through  (6),  (n)(1).  and  (n)(2) 


IFQ/groundfish  transfer  comparison.  The  oper- 
ator, manager,  or  Registered  Buyer  may  refer 
to  the  following  table  for  submittal,  issuance, 
and  possession  requirements  for  each  type  of 
IFQ  or  non-IFQ  groundfish  transfer  activity. 
The  locations  of  the  paragraphs  that  describe 
the  requirements  of  each  activity  are  also 
given. 


Transfer  comfiStrison.  The  operator,  manager,  or 
Registered  Buyer  must  refer  to  the  following 
table  for  submittal,  issuance,  and  possession 
requirements  for  each  type  of  transfer  activity 
of  non-IFQ  groundfish.  IFQ  halibut,  IFQ  sable- 
fish, and  CDQ  halibut. 


Column  headings  within  intext  table  at  (a)(15)  are  revised  by  removing  "IFQ." 


Non-IFQ  groundfish  and  no  IFQ  product  ontxjard 
(see§679.5(k)). 


Non-IFQ  groundfish  and  no  IFQ  product  or  CDQ 
halibut  product  onboard  (see  §679.5(k)). 


44476  Federal  Register/ Vol.  68,  No.  145 /Tuesday,  July  29,  2003 /Rules  and  Regulations 


TA3LE  1.— Changes  to  Regulatory  Text  Due  to  the  Addition  of  "CDQ  Halibut"— Continued 


Paragraph 


Revise  §679.5(ii)(  15)00 


Revise  §679.5(i)(15)(iii) 


Revise  §679.5(<)(15)(v) 


Revise  §679.5(£  1(1 5)(vi) 


Revise  §679.5(a(15)(vii) 


Revise  §679.5(a(15)(viii) 


Revise    footnote 
§679.5(a)(15). 


Revise     footnote 
§679.5(a)(15) 


Revise  §679.5(g;[1)(v)(A) 


Redesignate   §6 
and  revise. 


Add  new  §679.5(1  i)(1)(v)(B) 


Revise  §679.5(g)i1)(vi) 


Revise  §679.5(g)( 


From 


If  a  vessel  leaving  Alaska  with  IFQ  sablefish  or 
IFQ  halibut,  but  no  other  non-IFQ  groundfish 
onboard  (see  §679.5(l)(4)). 


If  a  vessel  leaving  Alaska  with  IFQ  sablefish  or 
IFO  halibut  and  other  non-IFQ  groundfish  on- 
board (see  §§679.5(k)  and  679.5(l)(4)). 


To 


If  a  vessel  leaving  Alaska  with  IFQ  sablefish,  IFQ 
halibut,  or  CDQ  halibut  but  no  other  non-IFQ 
groundfish  onboard  (see  §679.5(l)(4)). 


Transfer  of  IFQ  species  from  a  Registered  Buyer 
(see  §  679.5(g)). 


Transfer  of  IFQ  species  from  IFQ  Cardholder 
with  an  IFQ  Registered  Buyer  permit  in  a  dock- 
side  sale  (see  §679.5(l)(5)). 


If  a  vessel  leaving  Alaska  with  IFC  sablefish,  IFQ 
halibut,  or  CDQ  halibut  and  other  non-IFQ 
groundfish  onboard  (see  §§679.5(k)  and 
679.5(l)(4)). 


Transfer  of  IFQ  species  or  CDQ  halibut  from  a 
Registered  Buyer  (see  §  679.5(g)). 


Transfer  of  IFQ  Transfer  species  from  landing 
site  to  IFQ  Registered  Buyer's  processing  facil- 
ity (see  §679.5(g)(l)(vi)). 


Transfer  of  IFQ  species  from  IFQ  Cardholder  or 
CDQ  halibut  from  CDQ  halibut  with  a  Reg- 
istered Buyer  permit  in  a  dockside  sale  (see 
§679.5(l)(5)). 


Transfer  of  IFQ  processed  product  between  ves- 
sels (see§679.5(l)(3)). 


Transfer  of  IFQ  species  or  CDQ  halibut  from 
landing  site  to  Registered  Buyer's  processing 
facility  (see  §679.5(g)(1)(vi)). 


to    intext    table    of 


"XX"  indicates  that  the  document  must  accom- 
pany the  transfer  of  IFQ  species  from  landing 
site  to  processor. 


to     intext    table     of     'XXXX "  indicates  authorization  must  be  obtained 


9.5(g)(1)(v)(B)   as   (C) 


A  person  holding  a  valid  IFQ  permit,  IFQ  card, 
and  IFQ  Registered  Buyer  permit  may  conduct 
a  dockside  sale  of  IFQ  halibut  or  IFQ  sablefish 
to  a  person  who  has  not  been  issued  a  IFQ 
Registered  Buyer. 


Transshipment  of  IFQ  processed  product  or  CDQ 
halibut  processed  product  between  vessels 
(see§679.5(l)(3)). 


"XX"  indicates  that  the  document  must  accom- 
pany the  transfer  of  IFQ  transfer  of  CDQ  hal- 
ibut from  landing  site  to  processor. 


"XXXX"  indicates  authorization  must  be  obtained 
24  hours  in  advance. 


An  IFQ  Registered  Buyer  conducting  dockside 
sales  must  issue  a  receipt  to  each  individual 
receiving  IFQ  halibut  or  IFQ  sablefish  in  lieu  of 
a  PTR.  This  receipt  must  include  the  date  of 
sale  or  transfer,  the  IFQ  Registered  Buyer  per- 
mit number,  and  the  weight  by  product  of  the 
IFQ  sablefish  or  IFQ  halibut  transferred. 


A  person  holding  a  valid  IFQ  permit,  IFQ  card, 
and  Registered  Buyer  permit  may  conduct  a 
dockside  sale  of  IFQ  halibut  or  IFQ  sablefish 
with  a  person  who  has  not  been  issued  a  Reg- 
istered Buyer  permit  after  all  IFQ  fish  have 
been  landed  and  reported  per  §679.5(1). 


l)(vi)(A) 


A  Registered  Buyer  conducting  dockside  sales 
must  issue  a  receipt  to  each  individual  receiv- 
ing IFQ  halibut,  CDQ  halibut,  or  IFQ  sablefish 
in  lieu  of  a  PTR.  This  receipt  must  include  the 
date  of  sale  or  transfer,  the  Registered  Buyer 
permit  number,  and  the  weight  by  product  of 
the  IFQ  halibut,  CDQ  halibut  or  IFQ  sablefish 
transferred.  A  copy  of  each  dockside  sales  re- 
ceipt must  be  maintained  by  the  Registered 
Buyer  as  described  in  §679.5(1). 


A  person  holding  a  valid  halibut  CDQ  permit,  halibut  CDQ  card,  and  Registered  Buyer  permit  may 
conduct  a  dockside  sale  of  CDQ  halibut  with  a  person  who  has  not  been  issued  a  Registered 
Buyer  pemiit  after  all  CDQ  halibut  have  been  landed  and  reported  per  §679  5(1) 


Exemption:  transfer  directly  from  ttie  landing  site 
to  a  processing  facility  (IFQ  only).  A  PTR  is  not 
required  for  transportation  of  unprocessed  IFQ 
species  directly  from  the  landing  site  to  a  proc- 
essing facility  for  processing  the  IFQ  species, 
provided  the  following  conditions  are  met: 


Accompanies  the  offloaded  IFQ  species  while  in 
transit. 


Exemption:  transfer  directly  from  ttie  landing  site 
to  a  processing  facility  (CDQ  tialibut  or  IFQ 
only).  A  PTR  is  not  required  for  transportation 
of  unprocessed  IFQ  halibut,  IFQ  sablefish,  and 
CDQ  halibut  directly  from  the  landing  site  to  a 
facility  for  processing,  provided  the  following 
conditions  are  met: 


Accompanies  the  offloaded  IFQ  halibut,  IFQ  sa- 
blefish, and  CDQ  halibut  while  in  transit. 
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Table  1  .—Changes  to  Regulatory  Text  Due  to  the  Addition  of  "CDQ  Halibut"— Continued 

Paragraph 

From 

To 

Revise  §679.5(g)(1)(vi)(C) 

For  IFQ  species  transported  in  this  manner,  the 
IFQ    Registered    Buyer    submitting    the    IFQ 
Landing  Report. must  still  complete  a  PTR  for 
each  transfer  of  IFQ  halibut  and  IFQ  sablefish 
from- the  processing  facility. 

For  IFQ  halibut.  IFQ  sablefish,  and  CDQ  halibut 
transported  in  this  manner,  the  Registered 
Buyer  submitting  the  IFQ  Landing  Report  must 
still  complete  a  PTR  for  each  transfer  of  IFQ 
halibut,  CDQ  halibut  and  IFQ  sablefish  from 
the  processing  facility. 

Remove  §679  5(a)(3)(iii) 

This  paragraph  referred  to  boxes  on  the  PTR  that  the  participant  was  to  mark  indicating  whether  the 

fish  onboard  was  groundfish,  IFQ  species,  or  CDQ  halibut.  This  proved  to  be  unrealistic  be- 
cause, by  the  time  the  fish  is  documented  on  a  PTR,  it  has  lost  that  detail 

Revise  §679.5(0(1  )(i),  (iO,  (iii)(E),  (iii)(F) 
and  (iiO(G). 

IFQ  halibut  or  IFQ  sablefish 

IFQ  halibut,  CDQ  halibut,  or  IFQ  sablefish. 

Revise  §679.5(0(2)(0(A)  

All  IFQ  catcti  debited.  All  IFQ  halibut,  CDQ  hal- 
ibut, and  IFQ  sablefish  catch  must  be  weighed 
and  debited  from  the  IFQ  permit  holder's  ac- 
count under  which  the  catch  was  harvested. 

All  IFQ  tialibut.  CDQ  tialibut  and  IFQ  sablefisfi 

catcti  debited.  Except  as  provided  in 
§ 679.40(g),  all  IFQ  halibut,  CDQ  halibut,  and 
IFQ  sablefish  catch  must  be  weighed  and  deb- 
ited from  the  IFQ  permit  holder's  account 
under  which  the  catch  was  harvested. 

Section  679.40(g)  modifies  §679.5(l)(2)(i)(A)  by  saying  that  tagged  halibut  and  sablefish  are  not  deb- 
ited against  an  individual's  halibut  or  sablefish  IFQ. 

Revise  §679  5(l)(2)(iv)(D)  

Cardholder's  account  was  properly  debited 

Cardholder's  account  was  properly  debited    A 

copy  of  each  receipt  must  be  maintained  by 
the  Registered  Buyer  as  described  in 
§679.5(0- 

Revise  §679.5(l)(4)(iO(D)  

Halibut  IFQ  Permit  numbers  and  sasblefish  IFQ 
Permit  numbers  of  IFQ  cardholders  on  board. 

Halibut   IFQ.   Halibut  CDQ,   and  Sablefish   IFQ 

Permit  numbers  of  IFQ  and  CDQ  cardholders 
on  board. 

Revise  6679  32(f)(1)  

Must  comply  with  the  requirements  of  this  para- 
graph (f)  for  the  catch  of  CDQ  halibut  or  while 
halibut  CDQ  fishing. 

Must  comply  with  the  catch  monitoring  require- 

ments of  this  paragraph  (f)  and  with  the  R&R 
requirements  of  §  679.4(e)  for  the  catch  of 
CDQ  halibut  or  while  CDQ  halibut  fishing. 

Remove  §  679.32(f)(2). 

Redesignate  §  679.32(f)(3)  through  (5)  as 
§  679.32(f)(2)  through  (4),  respectively. 

-^ 

Registered  Buyer 

These  revisions  correct  the  term  "IFQ 
Registered  Buyer"  to  read  "Registered 
Buyer."  The  term  "IFQ"  is  removed 
from  "IFQ  Registered  Buyer" 
everywhere  it  occurs  in  the  regulatory 
text.  With  the  inclusion  of  CDQ  halibut 


regulatory  text,  it  is  necessary  to  make 
the  term  "Registered  Buyer"  more 
general.  The  Registered  Buyer  permit 
authorizes  receipt  of  CDQ  halibut  in  the 
same  manner  as  IFQ  halibut.  This 
change  is  necessary  to  include  "CDQ 
halibut"  in  the  regulatory  text  that 


describes  the  functions  of  a  Registered 
Buyer.  Where  only  this  change  occurs  in 
a  paragraph,  it  is  listed  in  Table  2, 
below.  If  a  paragraph  has  more 
corrections  than  the  "Registered  Buyer" 
correction,  that  paragraph  is  included  in 
either  Tables  1  or  3. 


Table  2.— Changes  to  Regulatory  Text  Where  "IFQ"  Is  Removed  From  "IFQ  Registered  Buyer" 


Paragraph 

From 

To 

Revise  §679.2,  heading  for  definition  of 
"IFQ  Registered  Buyer". 

IFO  reaistered  buver            

Registered  buyer. 

Revise  headina  of  6  679  4(d) 

IFQ  Registered  Buyer  permits  

Registered  Buyer  permits. 

Revise  5679  5(a)(1) 

IFQ  Registered  Buyers  

a  Registered  Buyer. 

Revise  6679  5fa)M)ni) 

or  IFQ  Reaistered  Buver   

or  Registered  Buyer. 

Revise  §679.5(g)(1)(iv)  

Exemption:  IFQ  Registered  Buyers:  IFQ   Reg- 
istered Buyers  are  not  required  to  submit  a 
PTR  for  "receipt "  of  IFQ  halibut,  CDQ  halibut, 
or  IFQ  sablefish. 

Exemption:  Registered  Buyers:  Registered  Buy- 
ers are  not  required  to  submit  a  PTR  for  "re- 
ceipt"  of  IFQ  halibut,  CDQ  halibut,  or  IFQ  sa- 
blefish. 
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Table  2.-^  :;hanges  to  Regulatory  Text  Where  "IFQ"  Is  Removed  From  "IRQ  Registered  Buyer"— Continued 


Paragraph 


Revise  §679.5(j)(2) 


Revise  §679.5())(3) 


Revise  §679.5())(6) 


Revisions  am 


These 
below,  includ ; 


revisions  shown  in  Table  3, 
cross  reference 


Table  3.-|-Changes  to  Regulatory  Text  Resulting  From  Cross  Reference  Corrections  and  Additions, 

Clarifications,  and  Other  Revisions  and  Adjustments 


I  'aragraph 


Revise  §679.2. 
holder". 


Revise  §679.4(c)(1)(i)(A) 


Revise  §679.4(2  )(1)(i)(A) 


§679.4(a)(1)(iiK>L)and(B) 


Revise  §679.4(c(1)(i) 


Revise  §679.4(d(2)(iii) 


Revise  §679.4(d  (6)(i) 


Revise  §679.5(a  [1)(ii)(A) 


Redesignate 

(a)(1)(ii)(C)  and 


Addnew§679.5(i)(1)(ii)(8) 


From 


an  IFQ  Registered  Buyer 


IFQ  Registered  Buyer 


or  IFQ  Registered  Buyer 


To 


a  Registered  Buyer. 


Registered  Buyer. 


or  Registered  Buyer. 


Adjustments 


corrections,  cross  reference  additions, 
improvements  in  text  clarity,  addition  of 
an  effective  date  of  two  paragraphs, 
removal  of  obsolete  text,  replacing 


"recordkeeping  and  reporting"  with 
"R&R"  for  clarity  and  brevity,  and 
correction  of  a  typographic  error. 


From 


jefinition  for  'IFQ  permit    as  defined  at  § 679.4(d)(1) 


§  679.4(d)(2) 


Specified  fishing  year 


§  679.32(f) 


or  until  it  is  revoked 


To 


(see  §  679.4(d)(1)). 


§679.4(d)(3)(ii) 


Until  next  renewal  cycle. 


§  679.4(e). 


or  until  the  permit  is  revoked. 


an  IFQ  permit  numtjer,  the  name  of  the  individual     an  IFQ  permit  number  and  the  name  of  the  indi- 
vidual. 


Remove  introduc  ory  §679.5(a)(1)(ii). 


IFQ  permit  and  card.  The  IFQ  cardholder  must 
present  a  copy  of  the  IFQ  permit  and  the  origi- 
nal IFQ  card  for  inspection  on  request  of  any 
authorized  officer  or  Registered  Buyer  receiv- 
ing IFQ  species.  Nothing  in  this  paragraph 
would  prevent  an  individual  who  is  issued  an 
IFQ  card  from  being  absent  from  the  vessel 
used  to  harvest  IFQ  halibut  or  IFQ  sablefish 
from  the  time  the  vessel  arrives  at  the  point  of 
landing  and  the  commencement  of  landing". 


IFO  permit  and  card.  The  IFQ  cardholder  must 
present  a  copy  of  the  IFQ  permit  and  the  origi- 
nal IFQ  card  for  inspection  on  request  of  any 
authorized  officer  or  Registered  Buyer  receiv- 
ing IFQ  species. 


Removal  of  sentence  that  duplicates  regulatory 
text  found  at  the  last  sentence  of 
§679.4(d)(2)(ii). 


Groundfish  received.  A  shoreside  processor,  sta- 
tionary floating  processor,  mothership,  or  buy- 
ing station  subject  to  recordkeeping  and  report- 
ing requirements  must  report. 


679.5(a)(1)(ii)(B)       as 
revise. 


Redesignate    §6p9.5(g)(5)(i)    as    (g)(5) 
and  revise. 


Redesignate  §67  i.5(g)(5)(ii)  as  (g)(5)(iv). 


Groundfish  transferred.  A  shoreside  processor, 
stationary  floating  processor,  or  mothership 
subject  to  recordkeeping  and  reporting  require- 
ments must  report. 


Groundfish  and  prohibited  species  received.  A 
shoreside  processor,  stationary  floating  proc- 
essor, mothership,  or  buying  station  subject  to 
R&R  requirements  must  record  and  report. 


Groundfish  and  prohibited  species  transferred.  A 
shoreside  processor,  stationary  floating  proc- 
essor, or  mothership  subject  to  R&R  require- 
ments must  record  and  report. 


Groundfish  and  prohibited  species  reported  by  catcher  vessels  and  buying  stations.  A  shoreside 
processor,  stationary  floating  processor,  or  mothership  subject  to  R&R  requirements  must  record 
and  report  all  discards  or  disposition  information  of  groundfish  and  prohibited  species  reported  to 
them  by  catcher  vessels  or  buying  stations. 


or  IFQ  Registered  Buyer  must  enter  your  rep- 
resentative's name,  telephone  number,  and 
FAX  number,  check  "Shipper"  and: 


or  Registered  Buyer  must  enter  the  name  of  the 
individual  representing  ttie  Registered  Buyer, 
telephone  number,  and  FAX  number,  check 
"Shipper"  and: 
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Table  3.— Changes  to  Regulatory  Text  Resulting  FfiOM  Cross  Reference  Corrections  and  Additions, 
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Paragraph 

From 

To 

Revise             newly             redesignated 
§679.5(g)(5)(iv)(i). 

n/a/  ." 

n/a 

Redesignate    §679.5(g)(5)(i)(A)    through 
(C)  as  (g)(5)(i)  through   (iii),   respec- 
tively. 

Revise             newly             redesignated 
§679.5(g)(5)(ii). 

IFQ  Registered  Buyer  name  and  permit  number 

Your  Registered  Buyer  name  and  permit  number 

Revise             newly             redesignated 
§679.5(g)(5)(iii). 

your  tFQ  Registered  Buyer's  name  and  permit 
number. 

Your  Registered  Buyer's  name  and  pemnit  num- 
ber. 

Revise  §679  5(l)(2)(ii)(D) 

Once  the  landing  operations  have  commenced  ... 

Once  the  landing  has  commenced. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS.  determined  that  Amendments 
72/64  are  necessary  for  the  conservation 
and  management  of  the  IFQ  Pacific 
halibut  and  sablefish  fisheries  and  that 
they  are  consistent  with  the  Magnuson- 
Stevens  Act,  the  Halibut  Act,  and  other 
applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  cf 
Executive  Order  12866. 

NMFS  prepared  an  RIR/lnitial 
Regulatory  Flexibility  Analysis  (IRFA) 
for  the  proposed  amendments  that 
describes  the  management  background, 
the  purpose  and  need  for  action,  the 
management  alternatives,  and  the 
socioeconomic  impacts  of  the 
alternatives.  The  public  comment 
period  ended  on  February  24,  2003.  No 
comments  on  the  economic  impacts  of 
the  proposed  rule  were  received. 

NMFS  is  aware  of  no-existing  relevant 
Federal  rules  which  duplicate,  overlap, 
or  conflict  with  this  final  rule. 

NMFS  prepared  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  pursuant  to 
Section  6b4(a)  of  the  Regulatory 
Flexibility  Act.  which  describes  the 
impact  this  final  rule  may  have  on  small 
entities.  The  FRFA  incorporates  the 
IRFA  and  its  findings.  A  copy  of  the 
FRFA  is  available  from  NMFS  (see 
ADDRESSES).  A  summary  of  the  FRFA 
follows. 

The  actions  included  in  this 
regulatory  amendment  would 
potentially  affect  all  individuals, 
corporations  or  partnerships,  or  other 
collective  entities  holding  QS.  This 
action  could  also  affect  all  six  of  the 
CDQ  groups  that  hold  halibut  CDQ.  At 
the  end  of  the  2001  IFQ  season,  3.485 
persons  (individuals,  corporations,  and 
other  entities)  held  halibut  QS;  872 
persons  held  sablefish  QS.  In  addition, 
all  six  of  the  CDQ  groups  have  halibut 
CDQ  allocations.  A  total  of  270 


individuals  landed  CDQ  halibut  in  2001 
and  may  be  affected  by  this  regulation. 
NMFS/RAM  issued  694  permits  for 
Registered  Buyers  in  2001;  of  these,  215 
reported  landings. 

An  examination  of  limits  on  quota 
share  holdings  indicates  that  all  of  the 
halibut  and  sablefish  fishing  operations 
are  small  entities.  CDQ  operations  are 
small  entities  because  they  are  non- 
profits. In  the  absence  of  data  on 
employment  and  affiliation,  the 
registered  buyers  have  been  assumed  to 
be  small  entities. 

This  regulation  does  not  impose  new 
recordkeeping  or  reporting  requirements 
on  the  regulated  small  entities. 

Three  alternatives  were  considered  to 
the  action  modif\'ing  PNOL 
requirements  on  fishermen.  The  status 
quo.  maintaining  the  PNOL  and  six  hour 
reporting  requirements,  was  rejected 
because  it  did  not  address  the  concerns 
raised  by  industry  with  the  existing 
rule.  Complete  elimination  of  the  PNOL 
requirenient  was  rejected  because, 
although  it  would  have  reduced  the 
burden  on  small  entities,  it  would 
adversely  affect  data-collection, 
monitoring,  and  enforcement 
operations.  A  third  alternative  would 
have  reduced  the  burden  on  fishermen 
by  randomly  applying  the  PNOL 
requirements  to  a  sample  of  vessels. 
This  alternative  was  rejected  because  it 
may  have  required  a  new  "hail  out" 
report  from  fishermen  as  they  left  port, 
and  communication  with  fishermen  at 
sea  to  let  them  know  they  had  been 
randomly  selected.  IPHC  port  sampling 
may  be  adversely  affected  by  this 
alternative.  NOAA  enforcement  efforts 
would  be  complicated. 

The  NPFMC  and  NMFS  considered 
one  alternative  to  the  status  quo 
"offload  window"  between  6  a.m.  and  6 
p.m.  This  would  have  extended  the 
offload  window  requirements  so  that 
fishermen  would  have  had  to  begin 


offloading  between  6  a.m.  and  12  a.m. 
This  alternative  would  have  reduced  the 
burden  on  small  fishing  entities 
compared  to  the  status  quo.  However, 
this  alternative  could  adversely  affect 
current  port  sampling  techniques  used 
by  the  IPHC  and  increase  their  overall 
staffing  costs,  and  potentially  increase 
the  labor  costs  for  Registered  Buyers. 
Industry  indicated  to  the  Council  during 
the  development  of  this  action  that 
extending  the  offload  window  would 
not  be  necessary'  if  the  PNOL  were 
modified. 

The  status  quo  was  considered  as  an 
alternative  to  the  action  to  relax  the 
requirement  that  IFQ  vessels  check  in  at 
a  NMFS  certified  port  prior  to  leaving 
the  jurisdiction  of  the  Council,  but  it 
was  rejected.  The  status  quo  would  not 
have  addressed  industry  concerns  about 
the  vessel  clearance  requirements.  The 
preferred  alternative  will  not 
compromise  enforcement  activity. 
Because  enforcement  personnel  are  not 
currently  able  to  effectively  determine 
catch  quantity  at  the  vessel  clearance 
port  and  are  unable  to  seal  a  vessel's 
hold  without  compromising  vessel 
safety,  no  effective  difference  occurs 
between  a  verbal  'departure  report  "  and 
the  verbal  vessel  clearance  report  given 
in  a  certified  port. 

The  status  quo  was  considered  as  an 
alternative  to  the  consolidation  of  the 
PTR  and  the  shipment  reports,  but  was 
rejected.  That  alternative  would  not 
have  addressed  industry  concerns  about 
duplication  in  reporting  requirements. 
The  preferred  alternative  collects 
necessary  information  with  fewer 
paperwork  requirements. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  have  been  approved  by  OMB. 
These  requirements  are  listed  by  OMB 
control  number. 
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List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  21.  2003. 
lohn  Oliver. 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Sen'ice. 

m  For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  679  is  amended 

as  follows: 

PART  67»-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1 .  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq..  and  3631  et  seq. 

■  2.  In  §  679.2,  the  definition  for  "IFQ 
Registered  Buyer"  is  removed;  the 
definition  for  "Registered  Buyer"  is 
added;  the  definitions  for  "Authorized 
officer,"  "Clearing  officer,"  "Dockside 
sale,"  "IFQ  landing,"  "IFQ  permit 
holder,"  and  "Transfer"  are  revised  to 
read  in  alphabetical  order  as  follows: 

§679.2    Definitions. 

Authorized  officer  means: 

(1)  Any  commissioned,  warrant,  or 
petty  officer  of  the  USCG; 

(2)  Any  special  agent  or  fishery 
enforcement  officer  of  NMFS; 

(3)  Any  officer  designated  by  the  head 
of  any  Federal  or  state  agency  that  has 
entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
USCG  to  enforce  the  provisions  of  the 
Magnuson-Stevens  Act  or  any  other 
statute  administered  by  NOAA;  or 

(4)  Any  USCG  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (1)  of  this  definition. 
***** 

Clearing  officer  means,  a  NOAA 
Fisheries  Office  for  Law  Enforcement 
(OLE)  special  agent,  an  OLE  fishery 
enforcement  officer,  or  an  OLE 
enforcement  aide. 
***** 

Dockside  sale  means,  the  transfer  of 
IFQ  halibut,  CDQ  halibut  or  IFQ 


sablefish  from  the  person  who  harvested 
it  to  individuals  for  personal 
consumption,  and  not  for  resale. 

***** 

IFQ  landing  means  the  unloading  or 
transferring  of  any  IFQ  halibut,  CDQ 
halibut.  IFQ  sablefish,  or  products 
thereof  from  the  vessel  that  harvested 
such  fish  or  the  removal  from  the  water 
of  a  vessel  containing  IFQ  halibut,  CDQ 
halibut,  IFQ  sablefish,  or  products 
thereof. 

IFQ  permit  holder  means  the  person 
identified  on  an  IFQ  permit,  at  the  time 
a  landing  is  made  [see  §  679.4(d)(1)). 

***** 

Registered  buyer  means  the  person 
identified  on  a  Registered  Buyer  permit 
(.see  §  679.4(d)(3)). 

***** 

Transfer  means: 

(1)  Groundfish  fisheries  of  the  GOA 
and  BSAI.  Any  loading,  offloading, 
shipment  or  receipt  of  any  IFQ  sablefish 
or  other  groundfish  product  by  a 
mothership,  catcher/processor, 
shoreside  processor,  or  stationary 
floating  processor,  including  quantities 
transferred  inside  or  outside  the  EEZ, 
within  any  state's  territorial  waters, 
within  the  internal  waters  of  any  state, 
at  any  shoreside  processor,  stationary 
floating  processor,  or  at  any  offsite  meal 
reduction  plant. 

(2)  IFQ  halibut  and  CDQ  halibut 
fisheries.  Any  loading,  offloading,  or 
shipment  of  any  IFQ  halibut  or  CDQ 
halibut  product  including  quantities 
transferred  inside  or  outside  the  EEZ, 
within  any  state's  territorial  waters, 
within  the  internal  waters  of  any  state, 
at  any  shoreside  processor,  stationary 
floating  processor,  or  at  any  offsite  meal 
reduction  plant. 


■  3.  In  §  679.4,  paragraphs  (a)(l)(i), 
(a)(l)(ii).  (d),  and  (e)  are  revised  to  read 
as  follows: 

§679.4    Permits. 

(a)  *   *   * 
(1)  *   *   * 


Permit  is  effective  from  issue  date  through  the  end  of: 


For  more  Information,  see 


Buyer  .. 
sablefish 

sablefish 


Until  next  renewal  cycle Paragraph  (d)(3)(ii)  of  this  section 

Specified  fishing  year Paragraph  (d)(3)(i)(B)  of  this  section. 

Specified  fishing  year Paragraph  (d)(3)(i)(C)  of  this  section. 

Specified  fishing  year Paragraph  (e)  of  this  section 

Specified  fishing  year Paragraph  (e)  of  this  section. 
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If  program  permit  or  card         p^^^j,  jg  elective  from  issue  date  through  the  end  of: 
type  is: 


For  more  information,  see 


(d)  IFQ  permits,  IFQ  cards,  and 
Registered  Buyer  permits.  The  permits 
and  cards  described  in  this  section  are 
required  in  addition  to  the  permit  and 
licensing  requirements  prescribed  in  the 
annual  management  measures 
published  in  the  Federal  Register 
pursuant  to  §  300.62  of  chapter  III  of  this 
title  and  in  the  permit  requirements  of 
this  section. 

(1)  IFQ  permit,  (i)  An  IFQ  permit 
authorizes  the  person  identified  on  the 
permit  to  harvest  IFQ  halibut  or  IFQ 
sablefish  from  a  specified  IFQ  regulatory 
area  at  any  time  during  an  open  fishing 
season  during  the  fishing  year  for  which 
the  IFQ  permit  is  issued  until  the 
amount  harvested  is  equal  to  the 
amount  specified  under  the  permit,  or 
until  the  permit  is  revoked,  suspended, 
or  modified  under  15  CFR  part  904. 

(ii)  A  legible  copy  of  any  IFQ  permit 
that  specifies  the  IFQ  regulatory  area 
and  vessel  leTlgth  overall  from  which 
IFQ  halibut  or  IFQ  sablefish  may  be 
harvested  by  the  IFQ  permit  holder 
must  be  carried  on  board  the  vessel  used 
by  the  permitted  person  to  harvest  IFQ 
halibut  or  IFQ  sablefish  at  all  times  that 
such  fish  are  retained  on  board. 

(2)  IFQ  card,  (i)  An  IFQ  card 
authorizes  the  individual  identified  on 
the  card  to  land  IFQ  halibut  or  IFQ 
sablefish  for  debit  against  the  specified 
IFQ  permit  until  the  card  expires,  or  is 
revoked,  suspended,  or  modified  under 
15  CFR  part  904,  or  cancelled  on  request 
of  the  IFQ  permit  holder. 

(ii)  An  original  IFQ  card  issued  by  the 
Regional  Administrator  must  be  on 
board  the  vessel  that  harvests  IFQ 
halibut  or  IFQ  sablefish  at  all  times  that 
such  fish  are  retained  on  board.  Except 
as  specified  in  §  679.42(d),  an 
individual  that  is  issued  an  IFQ  card 
must  remain  aboard  the  vessel  used  to 
harvest  IFQ  halibut  or  IFQ  sablefish 
with  that  card  during  the  IFQ  fishing 
trip  and  at  the  landing  site  during  all 
IFQ  landings. 

(iii)  Each  IFQ  card  issued  by  the 
Regional  Administrator  will  display  an 
IFQ  permit  number  and  the  name  of  the 
individual  authorized  by  the  IFQ  permit 
holder  to  land  IFQ  halibut  or  IFQ 
sablefish  for  debit  against  the  permit 
holder's  IFQ.  In  addition,  IFQ  cards 
issued  to  hired  masters  representing 
permit  holders  in  accordance  with 
§  679.42(i)  and  (j)  will  also  display  the 
ADF&G  vessel  identification  number  of 
the  authorized  vessel. 


(3)  Registered  Buyer  permit,  (i)  A 
Registered  Buyer  permit  authorizes  the 
person  identified  on  the  permit  to 
receive  and  make  an  IFQ  landing  by  an 
IFQ  permit  or  cardholder  or  to  receive 
and  make  a  CDQ  halibut  landing  by  a 
CDQ  permit  or  cardholder  at  any  time 
dining  the  fishing  year  for  which  it  is 
issued  until  the  Registered  Buyer  permit 
expires,  or  is  revoked,  suspended,  or 
modified  under  15  CFR  part  904. 

(ii)  A  Registered  Buyer  permit  is 
required  of: 

(A)  Anv  person  who  receives  IFQ 
halibut,  CDQ  halibut  or  IFQ  sablefish 
from  the  person(s)  who  harvested  the 
fish; 

(B)  Any  person  who  harvests  IFQ 
halibut,  CDQ  halibut  or  IFQ  sablefish 
and  transfers  such  fish  in  a  dockside 
sale,  outside  of  an  IFQ  regulatory  area, 
or  outside  the  State  of  Alaska. 

(C)  A  vessel  operator  who  submits  a 
Departure  Report  (see  §679.5(1)(4)). 

(iii)  A  Registered  Buyer  permit  is 
issued  on  a  3-year  cycle  by  the  Regional 
Administrator  to  persons  that  have  a 
Registered  Buyer  application  approved 
by  the  Regional  Administrator. 

(iv)  A  Registered  Buyer  permit  is  in 
effect  from  the  first  day  of  the  year  for 
which  it  is  issued  or  from  the  date  of 
issuance,  whichever  is  later,  through  the 
end  of  the  current  NMFS  3-year  cycle, 
unless  it  is  revoked,  suspended,  or 
modified  under  §  600.735  or  §  600.740 
of  this  chapter. 

(4)  Issuance.  The  Regional 
Administrator  will  renew  IFQ  permits 
and  cards  annually  or  at  other  times  as 
needed  to  accommodate  transfers, 
revocations,  appeals  resolution,  and 
other  changes  in  QS  or  IFQ  holdings, 
and  designation  of  masters  under 
§679.42. 

(5)  Transfer.  The  quota  shares  and 
IFQ  issued  under  this  section  are  not 
transferable,  except  as  provided  under 
§  679.41.  IFQ  cards  and  Registered 
Buyer  permits  issued  under  this 
paragraph  (d)  are.not  transferable. 

(6)  Inspection — (i)  IFQ  permit  and 
card.  The  IFQ  cardholder  must  present 
a  copy  of  the  IFQ  permit  and  the 
original  IFQ  card  for  inspection  on 
request  of  any  authorized  officer  or 
Registered  Buyer  receiving  IFQ  species. 

(ii)  Registered  Buyer  permit.  A  legible 
copy  of  the  Registered  Buyer  permit 
must  be  present  at  the  location  of  an  IFQ 
landing  or  CDQ  halibut  landing  and 
must  be  made  available  by  an  individual 
representing  the  Registered  Buyer  for 


inspection  on  request  of  any  authorized 
officer. 

(7)  Validity.  An  IFQ  permit  issued 
under  this  part  is  valid  only  if  the  IFQ 
permit  holder  has  paid  all  IFQ  fees  that 
are  due  as  a  result  of  final  agency  action 
as  specified  in  §§679.45  and 
679.5(l)(7)(ii). 

(e)  CDQ  Halibut  permits  and  CDQ 
cards — (1)  Requirements,  (i)  The  CDQ 
group,  the  operator  of  the  vessel,  the 
manager  of  a  shoreside  processor  or 
stationary  floating  processor,  and  the 
Registered  Buyer  must  comply  with  the 
requirements  of  this  paragraph  (e)  and 
of  paragraph  §  679.32(f)  for  the  catch  of 
CDQ  halibut. 

(ii)  The  CDQ  group,  vessel  owner  or 
operator,  and  Registered  Buyer  are 
subject  to  all  of  the  IFQ  prohibitions  at    ' 
§  679.7(f). 

(2)  Halibut  CDQ  permit.  The  CDQ 
group  must  obtain  a  halibut  CDQ  permit 
issued  by  the  Regional  Administrator. 
The  vessel  operator  must  have  a  copy  of 
the  halibut  CDQ  permit  on  any  fishing 
vessel  operated  by,  or  for,  a  CDQ  group 
that  will  have  halibut  CDQ  onboard  and 
must  make  the  permit  available  for 
inspection  by  an  authorized  officer.  The 
halibut  CDQ  permit  is  non-transferable 
and  is  issued  annually  until  revoked, 
suspended,  or  modified. 

(3)  Halibut  CDQ  card.  An  individual 
must  have  onboard  the  vessel  a  valid 
halibut  CDQ  card  issued  by  the  Regional 
Administrator  before  landing  any  CDQ 
hafibut.  Each  halibut  CDQ  card  will 
identify  a  CDQ  permit  number  and  the 
individual  authorized  by  the  CDQ  group 
to  land  halibut  for  debit  against  the  CDQ 
group's  halibut  CDQ. 

(4)  Alteration.  No  person  may  alter, 
erase,  mutilate,  or  forge  a  halibut  CDQ 
permit,  landing  card.  Registered  Buyer  , 
permit,  or  any  valid  and  current  permit 
or  document  issued  under  this  part.  Any 
such  permit,  card,  or  document  that  has 
been  intentionally  altered,  erased, 
mutilated,  or  forged  is  invalid. 

(5)  Landings.  A  person  may  land  CDQ 
halibut  only  if  he  or  she  has  a  valid 
halibut  CDQ  card.  The  person(s)  holding 
the  halibut  CDQ  card  and  the  Registered 
Buyer  must  comply  with  the 
requirements  of  §679. 5(g)  and  (1)(1) 
through  (6). 

*        *        *        *       '  * 

■  4.  In  §  679.5,  the  section  heading  and 
paragraphs  (a)(l)(i).  (a)(l)(ii),  (a)(15),  (g). 
(k).  and  (1)  are  revised  to  read  as  follows: 
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Recoi  dkeeping  and  reporting 


§67g.& 
(R&R). 

(a)  General 
AppUcabiUtx' 
with  R&R 
the  groundfis 
fisheries,  and 
comply  with 
requirements 
through  (C)  ol 
managed  und 
and  the  Grou4dfish 
sablefish  mus 
as  groundfish 

(A)  Groundfish 
paragraph  (a)( 
owner,  operat  )r 
following  part  icipant 
with  the 


requirements.  (1) 
i)  Who  must  comply 
requirements?  Participants  in 
fisheries,  the  IFQ 
the  CDQ  fisheries  must 
'  he  appropriate  R&R 
of  paragraphs  (l)(i)(A) 
this  section.  Sablefish  are 
!r  both  the  IFQ  Program 
Program.  As  such, 
be  recorded  and  reported 
and  also  as  IFQ  sablefish. 
Except  as  provided  in 
)(iii)  of  this  section,  the 
or  manager  of  the 
s  must  comply 
appropriate  groundfish  R&R 
)rovided  at  paragraphs  (a) 

o),  and  (p)  of  this 
!8(b).  (f).  and  (g): 

vessel,  motnership, 
,  or  tender  vessel,  5 
ler,  that  is  required  to 
fisheries  permit  under 


im 


catc  ler 
roce;  sor 


requirements 
through  (k), 
section;  §679 

(i)Any 
catcher/pr 
net  tons  or  lart 
have  a  Federa 
§679.4. 

[2]  Any  sho 
stationary  floa 
mothership.  oi 
receives 
a  Federal  fishek-i 

[3)  Any  buy 
delivers  grountifish 


II  eside  processor, 
ing  processor, 
buying  station  that 
groundfish  from  vessels  issued 
ies  permit  under  §  679.4. 
i  ng  station  that  receives  or 
in  association  with 


(i)  If  a  catcher 
leaving  or 
no  IFQ  produ(^ 
§679.5(k))) 

(11)  If  a  vessel 
ibut,  or  CDQ 
onboard  (see 

(iii)  If  a  vessel 
ibut.  or  CDQ 
board  (see  §§ 

(iv)  Transfer  of 

(v)  Transfer  of 
istered  Buyer  ( 

(vi)  Transfer  of  I 
halibut  from 
Buyer  permit  in 

(vii)  Transfer  of 
site  to  Regi 
§679.5(g)(1)(vi 

(viii)  Transshi 
halibut 
§679.5(0(3)) 


proces  sed 


"X"  indicates  u^der 
"XX"  indicates 
"XXX"  indicate ; 
"XXXX"  indicat  5s 


(g)  Product  T 
General 
provided  in 


pari] 
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a  mothership  issued  a  Federal  fisheries 
permit  under  §  679.4(b)  or  with  a 
shoreside  processor  or  stationary 
floating  processor  issued  a  Federal 
processor  permit  under  §  679.4(f). 

(4)  Any  shoreside  processor  or 
stationary  floating  processor  that  is 
required  to  have  a  Federal  processor 
permit  under  §  679.4. 

(5)  For  purposes  of  this  section, 
"operator  or  manager"  means  "the 
operator  of  a  catcher/processor  or 
mothership,  the  manager  of  a  shoreside 
processor  or  stationary  floating 
processor,  or  the  operator  or  manager  of 
a  buying  station." 

(B)  IFQ  halibut  and  sablefish.  The  IFQ 
permit  holder,  IFQ  cardholder,  or 
Registered  Buyer  must  comply  with  the 
R&R  requirements  provided  at 
paragraphs  (g),  (k),  and  (1)  of  this 
section. 

(C)  CDQ  halibut.  The  CDQ  permit 
holder,  CDQ  cardholder,  or  Registered 
Buyer  must  comply  with  the  R&R 
requirements  provided  at  paragraphs  (g), 
(k),  (1)(1)  through  (6),  (n)(l),  and  (n)(2) 
of  this  section. 

(ii)  What  fish  need  to  be  recorded  and 
reported?  (A)  Groundfish  and  prohibited 
species  received.  A  shoreside  processor, 
stationary  floating  processor, 
mothership,  or  buying  station  subject  to 
R&R  requirements  must  record  and 


report  all  groundfish  and  prohibited 
species  received,  including  fish  received 
from  vessels  not  required  to  have  a 
federal  fisheries  permit;  and  fish 
received  under  contract  for  handling  or 
processing  for  another  processor. 

(B)  Groundfish  and  prohibited  species 
reported  by  catcher  vessels  and  buying 
stations.  A  shoreside  processor, 
stationary  floating  processor,  or 
mothership  subject  to  R&R  requirements 
miist  record  and  report  discard  or 
disposition  information  for  all 
groundfish  and  prohibited  species 
reported  to  it  by  catcher  vessels  or 
buying  stations. 

(C)  Groundfish  and  prohibited  species 
transferred.  A  shoreside  processor, 
stationary  floating  processor,  or 
mothership  subject  to  R&R  requirements 
must  record  and  report  all  groundfish 
and  prohibited  species  transferred  out  of 
the  facility  or  off  the  vessel. 
***** 

(15)  Transfer  comparison.  The 
operator,  manager,  or  Registered  Buyer 
must  refer  to  the  following  table  for 
submittal,  issuance,  and  possession 
requirements  for  each  type  of  transfer 
activity  of  non-IFQ  groundfish,  IFQ 
halibut,  IFQ  sablefish,  and  CDQ  halibut. 


'  essel.  mothership  or  catcher/processor 

entering  Alaska  with  non-IFQ  groundfish  and 

or  CDQ  halibut  product  onboard  (see 


Submittal 


Issue 


Ppssess 


VAR 


lej  ving  Alaska  with  IFQ  sablefish,  IFQ  hal- 
lalibut  but  no  other  non-IFQ  groundfish 
<  679.5(l)(4)) 

Ie<  ving  Alaska  with  IFQ  sablefish,  IFQ  hal- 
h  slibut  and  other  non-IFQ  groundfish  on- 
(i79.5(k)  and  679.5(l)(4))  

niin-IFQ  groundfish  (see  §679.5(g))  

F  Q  species  or  CDQ  halibut  from  a  Reg- 

!ee  §67§.5(g)) 

F  Q  species  from  IFQ  Cardholder  or  CDQ 

CIJQ  halibut  Cardholder  with  a  Registered 

a  dockside  sale  (see  §679.5(l)(5))  

I  Q  species  or  CDQ  halibut  from  landing 

stpred   Buyer's   processing   facility   (see 


pm^nt  of  IFQ  processed  product  or  CDQ 
product    tietween    vessels    (see 


PTR 


X 
X 


Trans-shipment 
authorization 


Departure  re- 
port 


Dockside  sale 
receipt 


Ending  report 
receipt 


XXXX 


XXX 


L 


what  circumstances  each  report  is  submitted; 
that  the  document  must  accompany  the  transfer  of  IFQ  species  from  landing  site  to  processor- 
*  receipt  must  be  issued  to  each  receiver  in  a  dockside  sale; 
authorization  must  be  obtained  24  hours  in  advance. 


XX 


■ansfer  Report  (PTR)—(1) 
requirements.  Except  as 

graphs  (g)(l)(i)  through 


(vi)  of  this  section,  the  operator  of  a 
mothership  or  catcher/processor  or  the 
manager  of  a  shoreside  processor  or 
stationary  floating  processor  must 


complete  and  submit  a  separate  PTR  for 
each  transfer  (shipment  or  receipt)  of 
groundfish  and  donated  prohibited 
species  caught  in  groundfish  fisheries. 
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In  addition,  a  Registered  Buyer  must 
submit  a  separate  PTR  for  each  transfer 
(shipment  only)  of  halibut  or  sablefish 
for  which  the  Registered  Buyer 
submitted  an  IFQ  landing  report  or  was 
required  to  submit  an  IFQ  landing 
report.  A  PTR  is  not  required  to 
accompany  a  shipment  or  transfer. 

(i)  Exemption:  Bait  sales  (non-IFQ 
groundfish  only).  The  operator  or 
manager  may  aggregate  individual  sales 
or  transfers  of  non-IFQ  groundfish  to 
vessels  for  bait  purposes  during  a  day 
onto  one  PTR  when  recording  the 
amount  of  such  bait  product  transferred 
from  a  vessel  or  facility  that  day. 

(ii)  Exemption:  Retail  sales.  For  retail 
sales  destined  for  human  consumption 
and  weighing  less  than  10  lb  or  4.5 
kilograms,  the  operator,  manager,  or 
Registered  Buyer  may  aggregate  and 
record  on  one  PTR,  the  amount  of  such 
retail  product  transferred  during  one 
calendar  day. 

(iii)  Exemption:  Wholesale  sales  (non- 
IFQ  groundfish  only).  The  operator  or 
manager  may  aggregate  and  record  on 
one  PTR,  wholesale  sales  of  non-IFQ 
groundfish  by  species  when  recording 
the  amount  of  such  wholesale  species 
leaving  a  vessel  or  facility  in  one 
calendar  day,  if  invoices  detailing 
destinations  for  all  of  the  product  are 
available  for  inspection  by  an 
authorized  officer. 

(iv)  Exemption:  Registered  Buyers: 
Registered  Buyers  are  not  required  to 
submit  a  PTR  for  "receipt"  of  IFQ 
halibut,  CDQ  halibut,  or  IFQ  sablefish. 

(v)  Exemption:  Dockside  sales.  (A)  A 
person  holding  a  valid  IFQ  permit,  IFQ 
card,  and  Registered  Buyer  permit  may 
conduct  a  dockside  sale  of  IFQ  halibut 
or  IFQ  sablefish  with  a  person  who  has 
not  been  issued  a  Registered  Buyer 


permit  after  all  IFQ  fish  have  been 
landed  and  reported  in  accordance  with 
§679.5(1). 

(B)  A  person  holding  a  valid  halibut 
CDQ  permit,  halibut  CDQ  card,  and 
Registered  Buyer  permit  may  conduct  a 
dockside  sale  of  CDQ  halibut  with  a 
person  who  has  not  been  issued  a 
Registered  Buyer  permit  after  all  CDQ 
halibut  have  been  landed  and  reported 
in  accordance  with  §679.5(1). 

(C)  A  Registered  Buyer  conducting 
dockside  sales  must  issue  a  receipt  to 
each  individual  receiving  IFQ  halibut, 
CDQ  halibut,  or  IFQ  sablefish  in  lieu  of 
a  PTR.  This  receipt  must  include  the 
date  of  sale  or  transfer,  the  Registered 
Buver  permit  number,  and  the  weight  by 
product  of  the  IFQ  halibut,  CDQ  halibut 
or  IFQ  sablefish  transferred.  The 
Registered  Buyer  must  maintain  a  copy 
of  each  dockside  sales  receipt  as 
described  in  §679.5(1). 

(vi)  Exemption:  transfer  directly  from 
the  landing  site  to  a  processing  facility 
(CDQ  halibut.  IFQ  halibut,  or  IFQ 
sablefish  only).  A  PTR  is  not  required 
for  transportation  of  unprocessed  IFQ 
halibut.  IFQ  sablefish,  and  CDQ  halibut 
directly  from  the  landing  site  to  a 
facility  for  processing,  provided  the 
following  conditions  are  met: 

(A)  A  copy  of  the  IFQ  Landing  Report 
receipt  (Internet  or  transaction  terminal 
receipt)  documenting  the  IFQ  landing 
accompanies  the  offloaded  IFQ  halibut, 
IFQ  sablefish,  and  CDQ  halibut  while  in 
transit. 

(B)  A  copy  of  the  IFQ  Landing  Report 
receipt  is  available  for  inspection  by  an 
authorized  officer. 

(C)  The  Registered  Buyer  submitting 
the  IFQ  Landing  Report  completes  a 
PTR  for  each  transfer  from  the 
processing  facility  of  IFQ  halibut,  CDQ 


halibut  and  IFQ  sablefish  transported  in 
this  manner. 

(2)  Time  limits  and  submittal.  The 
operator  of  a  mothership  or  catcher/ 
processor,  a  Registered  Buyer,  or 
manager  of  a  shoreside  processor  or 
stationary'  floating  processor  must: 

(i)  Record  on  PTR.  Record  all  product 
transfer  information  on  a  PTR  within  2 
hours  af  the  completion  of  the  transfer. 

(ii)  Submit  original  PTR.  Submit  by 
FAX  or  electronic  file  a  copv  of  each 
PTR  to  OLE,  Juneau,  AK  (907-586- 
7313),  by  1200  hours,  A.l.t.,  on  the 
Tuesday  following  the  end  of  the 
applicable  weekly  reporting  period  in 
which  the  transfer  occurred. 

(iii)  Submit  revised  PTR.  Ensure  that, 
if  any  information  on  the  original  PTR 
changes  prior  to  the  first  destination  of 
the  shipment,  a  revised  PTR  is 
submitted  bv  FAX  or  electronic  file  to 
OLE,  luneau,  AK  (907-586-7313),  by 
1200  hours,  A.l.t.,  on  the  Tuesday 
following  the  end  of  the  applicable 
weekly  reporting  period  in  which  the 
change  occurred. 

(3)  General  information.  The  operator, 
manager,  or  Registered  Buyer  must 
record  on  a  PTR: 

(i)  Whether  original  or  revised  PTR; 
(ii)  Whether  you  are  the  shipper  or 
receiver; 

(4)  Receiver  information.  If 
documenting  receipt  of  non-IFQ 
groundfish,  the  operator  or  manager 
must  check  "Receiver";  enter  your 
representative's  name,  telephone 
number,  and  FAX  number;  start  and 
finish  date  and  time  of  product  transfer, 
position  of  product  transfer  (if 
applicable),  port  or  location  of  transfer 
and: 


Enter  under  "Receiver" 


Enter  under  "Shipper ' 


Your  processor's  name,  Federal  fisheries  or  Federal  processor  permit       Other  processor's  name  and  Federal  fisheries  or  Federal  processor 

permit  (if  applicable). 


(5)  Shipper  information.  If 
documenting  transfer  of  product  away 
ft-om  your  facility  or  transfer  of  product 


If  you  are  shipping 


off  of  your  vessel,  the  operator,  manager, 
or  Registered  Buyer  must  enter  the  name 
of  the  individual  representing  the 


Registered  Buj'er.  telephone  number, 
and  FAX  number,  check  "Shipper"  and: 


Enter  under  "Shipper" 


(i)  Non-IFQ  groundfish Your  processor's  name,  Federal  fisheries  or  Federal  processor  permit 

number. 

(ii)  IFQ  halibut,  CDQ  halibut  or  IFQ  sablefish  i  Your  Registered  Buyer  name  and  permit  number. 

(iii)  Both  non-IFQ  groundfish  and  IFQ  halibut,  CDQ  halibut  or  IFQ  sa-    Your  processor's  name  and  Federal  fisheries  permit  number  or  Federal 
blefish  on  the  same  PTR.  processor  permit  number:  or  your  Registered  Buyer's  name  and  per- 

mit number. 


(iv)  Using  descriptions  from  the 
following  table,  enter  receiver 
information,  date  and  time  of  product 


transfer,  location  of  product  transfer 
(e.g.,  port,  position  coordinates,  or  city), 


mode  of  transportation,  and  intended 
route. 
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It  you  are  the  ship  )er  and 


(A)  Receiver  is  on 
transfer  involves 
truck,  or  vehicle 

(B)  Receiver  is  on 
transfer  involves 
vans,  trucks,  or 

(C)  Receiver  is  on 
transfer  involves 
flight 

(D)  Receiver  is  on 
transfer  involves 
line  flights 

(E)  Receiver  is  a 
transfer  takes 


land  and 
one  van. 

and  and 
multiple 
\  ehicles 
and  and 
one  airline 

and  and 
multiple  air- 

VI  rssel  I 


and 
octurs  at  sea 


(F)  Receiver  is  a 
transfer  takes  pi. 

(G)  Receiver  is  an 
(buyer,  distnbutoi 
ping  agent)  and 
a  containerized 

(H)  You  are  aggr 
vidual  retail  sales 
consumption  in 
less  than  1 0  lb 
per  sale  during  a 
one  PTR 

(I)  You  are  aggrega 
vidual  bait  sales 
day  onto  one  PT(  I 
groundtish  only) 

(J)  Non-IFO 
You  are  aggreatii 
sale  non-IFQ 
product  sales  by 
dunng  a  single 
PTR  and 
voices  detailing 
for  all  of  the 
spection  by  an 
ficer 


VI  ssel ; 


lice  I 


dc  / 


(6)  Products 
operator,  incinager 
must  record  the 
for  each  produc  t 

(i)  Species 
The  species 
(Tables  1  and  2 


:  cole 


coc  e 


VI'?, 

or 


k'ei' 


(ii)  Species 
recording  two 
or  more  produc 
the  same  produ  ;tion 
actual  scale  w 
each  species  to 
pound  (indicate 
applicable,  ente- 
weight  column, 
line  to  record  s 
a  brace  "}"  to 
together. 


ti  I 


(iii)  Number 
production  unit ; 
individual  fish 
iced,  enter 
•  containers). 


(iv)  Unit 
weight  of  single 
listed  in  'No.  o 
materials)  for 
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Ther»  enter . 


Receiver 


Date  &  time  of  product  transfer 


Receiver  name  and  Federal 
fishenes  or  Federal  proc- 
essor permit  namber  (if  any) 

Receiver  name  and  Federal 
fisheries  or  Federal  proc- 
essor permit  number  (if  any) 

Receiver  name  and  Federal 
fishenes  or  Federal  proc- 
essor permit  number  (if  any) 

Receiver  name  and  Federal 
fishenes  or  Federal  proc- 
essor permit  number  (if  any). 

Vessel  name  and  call  sign 


and 
in  port, 
igent 
or  ship- 
t  ansfer  is  in 
V  in(s). 
eg  ifing  indi- 
for  human 
qliantities 
(a  0O45  mt) 
day  onto 

ing  indi- 
uring  a 
non-IFQ 

Grounc  fish  only. 
ir  g  whole- 
grot  ndfish 
:  pecies 
onto  one 
maintairjjng  m- 

inations 
prodiict  for  in- 
au  horized  ot- 


I  Vessel  name  and  call  sign 


Agent  name  and  kjcation  (city, 
state). 


"RETAIL  SALES' 


•BAIT  SALES" 


WHOLESALE  SALES" 


Date  and  time  when  shipment 
leaves  the  plant. 

Date  and  time  when  kiading  of 
vans  or  tnjcks  Is  completed 
each  day 

Date  and  time  when  shipment 
leaves  the  plant. 

Date  and  time  of  shipment 
when  the  last  airline  flight  of 
the  day  leaves. 

Start  and  finish  dates  and 
times  of  transfer. 

Start    and    finish    dates    and 

times  of  transfer. 
Transfer  start  and  finish  dates 

and  times. 


Time  of  the  first  sale  of  the 
day;  time  of  the  last  sale  of 
the  day. 


Time  of  the  first  sale  of  the 
day:  time  of  the  last  sale  of 
the  day 

Tune  of  the  first  sale  of  the 
day:  time  of  the  last  sale  of 
the  day 


Location  of 
product  transfer 


Mode  of  transportation  and  in- 
tended route 


Port  or  city  of  product  transfer 


Port  or  city  product  transfer 


Port  or  city  of  product  transfer 


Port  or  city  of  product  transfer 


Transfer  position  coordinates 
in  latitude  and  longitude,  in 
degrees  and  minutes. 

Port  or  position  of  product 
transfer. 

Port,  city,  or  position  of  product 
transfer. 


Port  or  city  of  product  transfer 


Port  or  city  of  product  transfer 


Port  or  city  of  product  transfer 


Name  of  the  shipping  com- 
pany: destination  city  and 
state  or  foreign  country 

Name  of  the  shipping  com- 
pany, destination  city  and 
slate  or  foreign  country. 

Name  of  the  airline  company; 
destination  airport  city  and 
state 

Name  of  airline  company(s): 
destination  airport(s)  city  and 
state. 

The  first  destination  of  the  ves- 
sel. 

The  first  destination  of  the  ves- 
sel 

Name  (if  available)  of  the  ves- 
sel transporting  the  van: 
destination  port. 

n/a 


n/a 


n/a 


J  hipped  or  received.  The 
,  or  Registered  Buyer 
following  information 
transferred: 


and  product  code. 
and  product  code 
to  this  part). 

ight.  Use  only  if 

more  species  with  two 

types  contained  within 
unit.  Enter  the 

ht  of  each  product  of 
he  nearest  kilogram  or 
which).  If  not 

"n/a"  in  the  species 

If  using  more  than  one 

I^cies  in  one  carton,  use 

the  carton  information 


f  units.  Total  number  of 
(blocks,  trays,  pans, 
Doxes,  or  cartons;  if 
number  of  totes  or 


weight.  Unit  weight  (average 
production  unit  as 
f  Units"  less  packing 
eath  species  and  product 


code  in  kilograms  or  pounds  (indicate 
which). 

(v)  Total  weight.  Total  weight  for  each 
species  and  product  code  of  shipment 
less  packing  materials  in  kilograms  or 
pounds  (indicate  which). 

(7)  Total  or  partial  offload,  (i)  If  a 
mothership  or  catcher/processor,  the 
operator  must  indicate  whether  the 
transfer  is  a  total  or  partial  offload. 

(ii)  If  a  partial  offload,  for  the 
products  remaining  on  board  after  the 
transfer,  the  operator  must  enter:  species 
code,  product  code,  and  total  product 
weight  to  the  nearest  kilogram  or  pound 
(indicate  which)  for  each  product. 
***** 

(k)  U.S.  Vessel  Activity  Report 
(VAR)—(1)  Who  needs  to  submit  a 
VAR?—(i)  Fish  or  fish  product  onboard. 
Except  as  noted  in  paragraph  (k)(l)(iv) 
of  this  section,  the  operator  of  a  catcher 
vessel  greater  than  60  ft  (18.3  m)  LOA, 
a  catcher/processor,  or  a  mothership 
required  to  hold  a  Federal  fisheries 
permit  issued  under  this  part  and 
carrying  fish  or  fish  product  onboard 
must  complete  and  submit  a  VAR  by 
FAX  or  electronic  file  to  OLE,  Juneau. 


AK  (907-586-7313)  before  the  vessel 
crosses  the  seaward  boundary  of  the 
EEZ  off  Alaska  or  crosses  the  U.S.- 
Canadian international  boundary 
between  Alaska  and  British  Columbia. 

(ii)  Combination  of  non-IFQ 
groundfish  with  IFQ  halibut,  CDQ 
halibut,  or  IFQ  sablefish.  If  a  vessel  is 
carrying  non-IFQ  groundfish  and  IFQ 
halibut,  CDQ  halibut  or  IFQ  sablefish, 
the  operator  must  submit  a  VAR  in 
addition  to  an  IFQ  Departure  Report  per 
paragraph  (1)(4)  of  this  section. 

(iii)  Revised  VAR.  If  fish  or  fish 
products  are  landed  at  a  port  other  than 
the  one  specified  on  the  VAR,  the  vessel 
operator  must  submit  a  revised  VAR 
showing  the  actual  port  of  landing 
before  any  fish  are  offloaded. 

(iv)  Exemption:  IFQ  Departure  Report. 
If  a  vessel  is  carrying  only  IFQ  halibut, 
CDQ  halibut,  or  IFQ  sablefish  onboard 
and  the  operator  has  submitted  an  IFQ 
Departure  Report  per  paragraph  (1){4)  of 
this  section,  a  VAR  is  not  required. 

(2)  Information  required.  Whether 
original  or  revised  VAR;  name  and 
Federal  fisheries  permit  number  of 
vessel;  type  of  vessel  (whether  catcher 
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vessel,  catcher/processor,  or 
mothership);  and  representative 
infdtmation  (see  paragraph  (b)(2)  of  this 
section). 

(i)  Return  report.  "Return,"  for 
purposes  of  this  paragraph,  means 
returning  to  Alaska.  If  the  vessel  is 
crossing  into  the  seaward  boundary  of 
the  EEZ  off  Alaska  or  crossing  the  U.S.- 
Canadian international  boundary 
between  Alaska  and  British  Columbia 
into  U.S.  waters,  indicate  a  "return" 
report  and  enter: 

(A)  Intended  Alaska  port  of  landing 
(see  Table  14  to  this  part); 

(B)  Estimated  date  and  time  (hour  and 
minute,  Greenwich  mean  time)  .the 
vessel  will  cross; 

(C)  The  estimated  position 
coordinates  the  vessel  will  cross. 

(ii)  Depart  report.  "Depart"  means 
leaving  Alaska.  If  the  vessel  is  crossing 
out  of  the  seaward  boundary  of  the  EEZ 
off  Alaska  or  crossing  the  U.S. -Canadian 
international  boundary'  between  Alaska 
and  British  Columbia  into  Canadian 
waters,  indicate  a  "depart"  report  and 
enter: 

(A)  The  intended  U.S.  port  of  landing 
or  country  other  than  the  United  States; 

(B)  Estimated  date  and  time  (hour  and 
minute,  Greenwich  mean  time)  the 
vessel  will  cross; 

(C)  The  estimated  position 
coordinates  in  latitude  and  longitude 
the  vessel  will  cross. 

(iii)  The  Russian  Zone.  Indicate 
whether  your  vessel  is  returning"  from 
fishing  in  the  Russian  Zone  or  is 
departing  to  fish  in  the  Russian  Zone. 

(iv)  Fish  or  fish  products.  For  all  fish 
or  fish  products  (including  non- 
groundfish)  on  board  the  vessel,  enter: 
Harvest  zone  code;  species  codes; 
product  codes;  and  total  fish  product 
weight  in  lbs  or  to  the  nearest  0.001  mt. 

(1)  IFQ  halibut,  CDQ  halibut  or  IFQ 
sablefish  R&-R.  In  addition  to  the  R&R 
requirements  in  this  section  and  as 
prescribed  in  the  annual  management 
measures  published  in  the  Federal 
Register  pursuant  to  §  300.62  of  this 
title,  the  following  reports  and 
authorizations  are  required,  when 
applicable:  IFQ  Prior  Notice  of  Landing, 
Product  Transfer  Report  (see  §  679.5(g)), 
IFQ  Landing  Report,  IFQ  Transshipment 
Authorization,  and  IFQ  Departure 
Report. 

(1)  IFQ  Prior  Notice  of  Landing 
(PNOL)—(i]  Time  limits  and  submittal. 
(A)  Except  as  provided  in  paragraph 
(l)(l){iv)  of  this  section,  the  operator  of 
any  vessel  making  an  IFQ  landing  must 
notify  OLE,  Juneau,  AK,  no  fewer  than 
3  hours  before  landing  IFQ  halibut,  CDQ 
halibut,  or  IFQ  sablefish,  unless 
permission  to  commence  an  IFQ  landing 


within  3  hours  of  notification  is  granted 
by  a  clearing  officer. 

(B)  A  PNOL  must  be  made  to  the  toll- 
free  telephone  number  800-304-4846  or 
to  907-586-7163  between  the  hours  of 
0600  hours,  A.l.t.,  and  2400  hours.  A.l.t. 

(ii)  Revision  to  PNOL.  The  operator  of 
any  vessel  wishing  to  make  an  IFQ 
landing  before  the  date  and  time  (A.l.t.) 
reported  in  the  PNOL  or  later  than  2 
hours  after  the  date  and  time  (A.l.t.) 
reported  in  the  PNOL  must  submit  a 
new  PNOL  as  described  in  paragraphs 
(l)(l)(i)  and  (iii)  of  this  section. 

(iii)  Information  required.  A  PNOL 
must  include  the  following: 

(A)  Vessel  name  and  ADF&G  vessel 
registration  number; 

(B)  Port  of  landing  and  port  code  from 
Table  14  to  this  part; 

(C)  Exact  location  of  landing  within 
the  port  (i.e.,  dock  name,  harbor  name, 
facility  name,  or  geographical 
coordinates); 

(D)  The  date  and  time  (A.l.t.)  that  the 
landing  will  take  place; 

(E)  Species  and  estimated  weight  (in 
pounds)  of  the  IFQ  halibut.  CDQ  halibut 
or  IFQ  sablefish  that  will  be  landed; 

(F)  IFQ  regulatory  area{s)  in  which  the 
IFQ  halibut,  CDQ  halibut,  or  IFQ 
sablefish  were  harvested;  and 

(G)  IFQ  permit  number(s)  that  will  be 
used  to  land  the  IFQ  halibut.  CDQ 
halibut,  or  IFQ  sablefish. 

(iv)  Exemption.  An  IFQ  landing  of 
halibut  of  500  lb  or  less  of  IFQ  weight 
determined  pursuant  to  §  679.42(c)(2) 
and  concurrent  with  a  legal  landing  of 
salmon  or  a  legal  landing  of  lingcod 
harvested  using  dinglebar  gear  is 
exempt  from  the  PNOL  required  by  this 
section. 

(2)  IFQ  Landing  report— (i] 
Requirements — (A)  All  IFQ  halibut. 
CDQ  halibut  and  IFQ  sablefish  catch 
debited.  Except  as  provided  in 
paragraph  679.40(g)  of  this  section,  all 
IFQ  halibut,  CDQ  halibut,  and  IFQ 
sablefish  catch  must  be  weighed  and 
debited  from  the  IFQ  permit  holder's 
account  or  CDQ  halibut  permit  holder's 
account  under  which  the  catch  was 
harvested. 

(B)  Single  offload  site  for  halibut.  The 
vessel  operator  who  lands  IFQ  halibut 
or  CDQ  halibut  must  continuously  and 
completely  offload  at  a  single  offload 
site  all  halibut  on  board  the  vessel. 

(C)  Single  offload  site  for  sablefish. 
The  vessel  operator  who  lands  IFQ 
sablefish  must  continuously  and 
completely  offload  at  a  single  offload 
site  all  sablefish  on  board  the  vessel. 

(D)  Remain  at  landing  site.  Once  the 
landing  has  commenced,  the  IFQ 
cardholder  or  CDQ  cardholder  and  the 
harvesting  vessel  may  not  leave  the 
landing  site  until  the  IFQ  halibut,  IFQ 


sablefish  or  CDQ  halibut  account  is 
properly  debited  (as  defined  in 
paragraph  (l)(2)(iv)(D)  of  this  section). 

(E)  No  movement  of  IFQ  halibut.  CDQ 
halibut,  or  IFQ  sablefish.  "The  offloaded 
IFQ  halibut.  CDQ  halibut,  or  IFQ 
sablefish  may  not  be  moved  from  the 
landing  site  until  the  IFQ  Landing 
Report  is  received  by  OLE,  Juneau,  AK, 
and  the  IFQ  cardholder's  or  CDQ 
cardholder's  account  is  properly  debited 
(as  defined  in  paragraph  (l)(2)(iv)(D)  of 
this  section). 

(ii)  Time  limits.  (A)  A  landing  of  IFQ 
halibut,  CDQ  halibut,  or  IFQ  sablefish 
may  commence  only  between  0600 
hours.  A.l.t.,  and  1800  hours,  A.l.t.. 
unless  permission  to  land  at  a  different 
time  (waiver)  is  granted  in  advance  by 
a  clearing  officer. 

(B)  A  Registered  Buyer  must  submit  a 
completed  IFQ  Landing  Report  within  6 
hours  after  all  IFQ  halibut.  CDQ  halibut, 
or  IFQ  sablefish  are  landed  and  prior  to 
shipment  or  transfer  of  said  fish  from 
the  landing  site. 

(iii)  Information  required.  The 
Registered  Buyer  must  enter  accurate 
information  contained  in  a  complete 
IFQ  Landing  Report  as  follows: 

(A)  Date  and  time  (A.l.t.)  of  the  IFQ 
landing; 

(B)  Location  of  the  IFQ  landing  (port 
code  or  if  at  sea,  lat.  and  long.); 

(C)  Name  and  permit  number  of  the 
IFQ  cardholder  or  CDQ  cardholder; 

(D)  Name  and  permit  number  of 
Registered  Buyer  receiving  the  IFQ 
halibut,  IFQ  sablefish,  or  CDQ  halibut; 

(E)  The  harvesting  vessel's  name  and 
ADF&G  vessel  registration  number; 

(F)  Gear  code  used  to  harvest  IFQ 
species; 

(G)  Alaska  State  fish  ticket  number(s) 
for  the  landing; 

(H)  ADF&G  statistical  area  of  harvest 
reported  by  the  IFQ  cardholder; 

(1)  If  ADF&G  statistical  area  is  bisected 
by  a  line  dividing  two  IFQ  regulator}' 
areas,  the  IFQ  regulatory  area  of  harvest 
reported  by  the  IFQ  cardholder; 

(J)  For  each  ADF&G  statistical  area  of 
harvest: 

(1]  Except  as  provided  in  paragraph 
(l)(2)(iii)(J)(-2)  of  this  section,  the  species 
codes,  product  codes,  and  initial 
accurate  scale  weight(s)  (in  pounds  or  to 
the  nearest  thousandth  of  a  metric  ton) 
made  at  the  time  of  offloading  for  IFQ 
halibut.  IFQ  sablefish.  or  CDQ  halibut 
sold  and  retained. 

(2)  If  the  vessel  operator  is  the 
Registered  Buyer  reporting  the  IFQ 
landing,  the  accurate  weight  of  IFQ 
sablefish  processed  product  obtained 
before  the  offload  may  be  substituted  for 
the  initial  accurate  scale  weight  at  time 
of  offload. 

(K)  Initial  accurate  scale  weight(s) 
with  or  without  ice  and  slime,  as 
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waiver  is  granted,  manual  landing 
instructions  must  be  obtained  from  OLE, 
Juneau,  AK,  at  800-304-4846  (Select 
Option  1).  Registered  Buyers  must 
complete  and  submit  manual  Landing 
Reports  by  FAX  to  OLE.  Juneau.  AK,  at 
907-586-7313.  When  a  waiver  is  issued, 
the  following  additional  information  is 
required:  whether  the  manual  Landing 
Report  is  an  original  or  revised;  and 
name,  telephone  number,  and  FAX 
number  of  individual  submitting  the 
manual  Landing  Report. 

(D)  Properly  debited  landing.  A 
properly  concluded  transaction  terminal 
receipt,  or  printed  Internet  submission 
receipt,  or  a  manual  landing  report 
receipt  which  is  sent  by  FAX  from  OLE 
to  the  Registered  Buyer,  and  which  is 
then  signed  by  both  the  Registered 
Buyer  and  cardholder  constitutes 
confirmation  that  OLE  received  the 
landing  report  and  that  the  cardholder's 
account  is  properly  debited.  A  copy  of 
each  receipt  must  be  maintained  by  the 
Registered  Buyer  as  described  in 
§679.5(1). 

(3)  Transshipment  authorization,  (i) 
No  person  may  transship  processed  IFQ 
halibut.  CDQ  halibut,  or  IFQ  sablefish 
between  vessels  without  authorization 
by  a  local  clearing  officer.  Authorization 
from  a  local  clearing  officer  must  be 
obtained  for  each  instance  of 
transshipment  at  least  24  hours  before 
the  transshipment  is  intended  to 
commence. 

(ii)  Information  required.  To  obtain  a 
Transshipment  Authorization,  the 
vessel  operator  must  provide  the 
following  information  to  the  clearing 
officer: 

(A)  Date  and  time  (A.l.t.)  of 
transshipment; 

(B)  Location  of  transshipment; 

(C)  Name  and  ADF&G  vessel 
registration  number  of  vessel  offloading 
transshipment; 

(D)  Name  of  vessel  receiving  the 
transshipment; 

(E)  Product  destination; 

(F)  Species  and  product  type  codes; 

(G)  Total  product  weight; 

(H)  Time  (A.l.t.)  and  date  of  the 
request; 

(I)  Name,  telephone  number,  FAX 
number  (if  any)  for  the  person  making 
the  request. 

(4)  IFQ  Departure  Report— (i)  General 
Requirements— [A]  Time  limit  and 
submittal.  A  vessel  operator  who 
intends  to  make  an  IFQ  landing  at  any 
location  other  than  in  an  IFQ  regulatory 
area  or  in  the  State  of  Alaska  must 
submit  an  IFQ  Departure  Report,  by 
telephone,  to  OLE,  Juneau,  AK,  at  800- 
304-4846  or  907-586-7163  between  the 
hours  of  0600  hours,  A.l.t.,  and  2400 
hours,  A.l.t. 


(B)  Completion  of  fishing.  A  vessel 
operator  must  submit  an  IFQ  Departure 
Report  after  completion  of  all  fishing 
and  prior  to  departing  the  waters  of  the 
FEZ  adjacent  to  the  jurisdictional  waters 
of  the  State  of  Alaska,  the  territorial  sea 
of  the  State  of  Alaska,  or  the  internal 
waters  of  the  State  of  Alaska  when  IFQ 
halibut,  CDQ  halibut,  or  IFQ  sablefish 
are  on  board. 

(C)  Registered  Ruyer  permit.  A  vessel 
operator  submitting  an  IFQ  Departure 
Report  must  have  a  Registered  Buyer 
permit. 

(D)  First  landing  of  any  species.  A 
vessel  operator  submitting  an  IFQ 
Departure  Report  must  submit  IFQ 
Landing  Reports  for  all  IFQ  halibut, 
CDQ  halibut,  and  IFQ  sablefish  on  board 
at  the  same  time  and  place  as  the  first 
landing  of  any  IFQ  halibut,  CDQ 
halibut,  or  IFQ  sablefish. 

{E)  Permits  on  board. — (J)  A  vessel 
operator  submitting  an  IFQ  Departure 
Report  to  document  IFQ  halibut  or  IFQ 
sablefish  must  ensure  that  one  or  more 
IFQ  cardholders  are  on  board  with 
enough  remaining  IFQ  balance  to 
harvest  amounts  of  IFQ  halibut  or  IFQ 
sablefish  equal  to  or  greater  than  all  IFQ 
halibut  and  IFQ  sablefish  on  board. 

[2)  A  vessel  operator  submitting  an 
IFQ  Departure  Report  to  document  CDQ 
halibut  must  ensure  that  one  or  more 
CDQ  cardholders  are  on  board  with 
enough  remaining  CDQ  halibut  balance 
to  harvest-  amounts  of  CDQ  halibut  equal 
to  or  greater  than  all  CDQ  halibut  on 
board. 

(ii)  Required  information.  When 
submitting  an  IFQ  Departure  Report,  the 
vessel  operator  must  provide  the 
following  information: 

(A)  Intended  date,  time  (A.l.t.),  and 
location  of  landing; 

(B)  Vessel  name  and  ADF&G 
registration  number; 

(C)  Vessel  operator's  name  and 
Registered  Buyer  permit  number; 

(D)  Halibut  IFQ,  Halibut  CDQ,  and 
sablefish  IFQ  Permit  numbers  of  IFQ 
and  CDQ  cardholders  on  board; 

(E)  Halibut  Regulatory  Areas  or 
Sablefish  Regulatory  Areas  of  harvest  or 
both; 

(F)  Estimated  total  weight  as 
appropriate  of  IFQ  halibut  or  CDQ 
halibut  on  board  (Ib/kg/mt); 

(G)  Estimated  total  weight  of  IFQ 
sablefish  on  board  (Ib/kg/mt). 

(5)  Landing  verification,  inspection 
and  record  retention — (i)  Verification 
and  inspection.  Each  IFQ  landing  and 
all  fish  retained  on  board  the  vessel 
making  an  IFQ  landing  are  subject  to 
verification  and  inspection  by 
authorized  officers. 

(ii)  Record  retention.  The  IFQ 
cardholder  or  CDQ  cardholder  must 
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retain  a  legible  copy  of  all  Landing 
Report  receipts,  and  the  Registered 
Buyer  must  retain  a  copy  of  all  reports 
and  receipts  required  by  this  section. 
All  retained  records  must  be  available 
for  inspection  by  an  authorized  officer: 

(A)  Until  the  end  of  the  fishing  year 
during  which  the  records  were  made 
and  for  as  long  thereafter  as  fish  or  fish 
products  recorded  are  retained  onboard 
the  vessel  or  at  the  facility;  and 

(B)  Upon  request  of  an  authorized 
officer  for  3  years  after  the  end  of  the 
fishing  year  during  which  the  records 
were  made. 

(6)  Sampling — (i)  Each  IFQ  landing 
and  all  fish  retained  onboard  a  vessel 
making  an  IFQ  landing  are  subject  to 
sampling  by  NMFS-authorized 
observers. 

(ii)  Each  IFQ  halibut  landing  or  CDQ 
halibut  landing  is  subject  to  sampling 
for  biological  information  by  persons 
authorized  by  the  IPHC. 
***** 

■  5.  In  §  679.7,  paragraphs  (f)(6)  and 
(f)(12)  are  revised  to  read  as  follows: 

§679.7    Prohibitions. 

***** 

(f)*  *  * 

(6)  Landing— [i]  IFQ  or  CDQ  card. 
Make  an  IFQ  landing  without  an  IFQ  or 
CDQ  card,  as  appropriate,  in  the  name 
of  the  individual  making  the  landing.  • 

(ii)  Hired  master,  IFQ.  Make  an  IFQ 
landing  without  an  IFQ  card  listing  the 
name  of  the  hired  master  and  the  name 
of  the  vessel  making  the  landing. 

(iii)  Hired  master,  CDQ  halibut.  Make 
a  CDQ  halibut  landing  without  a  CDQ 
card  listing  the  name  of  the  hired 
master. 
****-* 

(12)  Commence  an  IFQ  landing 
without  a  Prior  Notice  of  Landing 
(PNOL),  before  the  date  and  time  stated 
on  the  PNOL.  or  more  than  2  hours  after 
the  date  and  time  stated  on  the  PNOL, 
except  as  provided  in  §679.5(1)(1). 
***** 

■  6.  In  §  679.32,  paragraph  (f)(1)  is 
revised;  paragraph  (f)(2)  is  removed;  and 
paragraphs  (f)(3)  through  (5)  are 
redesignated  as  paragraphs  (f)(2)  through 
(f)(4).  respectively,  to  read  as  follows: 

§  679.32    Groundfish  and  halibut  CDQ 
catch  monitoring. 

***** 

(f)  Halibut  CDQ— (1)  Applicability. 
The  CDQ  group,  the  operator  of  the 
vessel,  the  manager  of  a  shoreside 
processor  or  stationary  floating 
processor,  and  the  Registered  Buyer 
must  comply  with  the  catch  monitoring 
requirements  of  this  paragraph  (f)  and 
with  the  R&R  requirements  of  §  679.4(e) 


for  the  catch  of  CDQ  halibut  or  while 
CDQ  halibut  fishing. 

***** 

■  7.  In  §  679.42,  paragraphs  (a),  (c)(U(ii}, 
(c)(l)(iv),  and  (c)(2)(i)  are  revised  to  read 
as  follows: 

§  679.42    Limitations  on  use  of  QS  and  IFQ. 

(a)  IFQ  regulatory  area  and  vessel 
category.  (1)  The  QS  or  IFQ  specified  for 
one  IFQ  regulatory  area  must  not  be 
used  in  a  different  IFQ  regulatory  area. 

(2)  Except  as  provided  in 
§679.41(i)(l)  of  this  part,  the  IFQ 
assigned  to  one  vessel  category  must  not 
be  used  to  harvest  IFQ  species  on  a 
vessel  of  a  different  vessel  category. 

(3)  Notwithstanding  §679.40(a)(5)(ii), 
IFQ  assigned  to  vessel  Category  B  must 
not  be  used  on  any  vessel  less  than  or 
equal  to  60  ft  (18.3  m)  LOA  to  harvest 
IFQ  halibut  in  IFQ  regulatory  area  2C  or 
IFQ  sablefish  in  the  IFQ  regulatory  area 
east  of  140°  W.  long,  unless  such  IFQ 
derives  from  blocked  QS  units  that 
result  in  IFQ  of  less  than  5,000  lb  (2.268 
mt),  based  on  the  1996  TACs  for  fixed 
gear  specified  for  the  IFQ  halibut  fishery 
and  the  IFQ  sablefish  fishery  in  each  of 
these  two  regulatory  areas. 
***** 

(c)  *   -*   * 

(l)""   *   * 

(ii)  Be  aboard  the  vessel  at  all  times 
during  the  fishing  trip  and  present 
during  the  landing. 
***** 

(iv)  Sign  the  IFQ  Landing  Report 
required  by  §679.5(l)(2)(iii)(M)  or 
§679.5(l)(2)(iv)(D). 

(2)  *   *   * 

(i)  Except  as  provided  in 
§  679.5(l)(2){iii)(J),  if  offload  of 
unprocessed  IFQ  halibut,  CDQ  halibut 
or  IFQ  sablefish  from  a  vessel,  the  scale 
weight  of  the  halibut  or  sablefish 
product  actually  measured  at  the  time  of 
offload,  as  required  by  §679.5(l)(2)(iii) 
to  be  included  in  the  IFQ  Landing 
Report. 
***** 

■  8.  In  §  679.43,  paragraph  (c)  is  revised 
to  read  as  follows: 

§679.43    Determinations  and  appeals. 

***** 

(c)  Submission  of  appeals.  Appeals 
must  be  in  writing  and  must  be  mailed 
to  the:  National  Marine  Fisheries 
Service,  Office  of  Administrative 
Appeals  (OAA),  P.  O.  Box  21668, 
Juneau,  AK  99802-1668,  or  delivered  to 
National  Marine  Fisheries  Service, 
Attention:  Appeals  (OAA),  709  W.  9th 
Street,  Room  453.  Juneau,  AK  99801. 
***** 

■  9.  In  part  679,  Table  14a  is  revised  to 
read  as  follows: 


Table  14a  to  Part  679.— Port  of 
Landing  Codes  ^ 


Port  name 


NMFS 
code 


ADF&G 
code 


.  Alaska: 

Adak  

Akutan  

Akutan  Bay 

Alltak 

Anchor  Point 

Anchorage 

Angoon  „ 

Aniak  

Anvik 

Atka  

Auke  Bay  

Baranof  Warm 

Springs. 

Beaver  Inlet  

Bethel  

Captains  Bay 

Chefomak 

Chignik  

Chinitna  Bay 

Cordova 

Craig 

Dillingham 

Douglas 

Dutch  Harbor/Un- 

alaska. 

Edna  Bay  

Egegik  

Ekuk  

Elfin  Cove 

Emmonak  

Excursion  Inlet ... 

False  Pass  

Fairbanks 

Galena 

Glacier  Bay 

Glennallen  

Gustavus  

Haines  

Halibut  Cove 

Hollis 

Homer 

Hoonah 

Hooper  Bay  

Hydaburg  ..; 

Hyder 

Ikatan  Bay  

Juneau  

Kake  

Kaltag  

Kasilof 

Kenai  

Kenai  River 

Ketchikan 

King  Cove 

King  Salmon 

Kipnuk  

Klawock  

Kodiak  

Kotzebue  

La  Conner  

Mekoryuk 

Metlakatia  

Moser  Bay  

Naknek  

Nenana  

Nikiski  (or 

Nikishka). 

Ninilchik  

Nome 


186     ADA 

101  ,  AKU 

102 

103 

104 

105 

106 


ALI 

ANC 

ANG 

ANI 

ANV 

ATK 


107 
108 
109 

110 

112 
189 
113 
114 
115 
116 
117 
118 
119 

121 

122  EGE 
EKU 

123  ELF 
EMM 

124  XIP 


BET 


CHG 

COR 
CRG 
DIL 

OUT 


125 


FSP 
FBK 
GAL 
GLB 
GLN 

127  GUS 

128  HNS 

130  j 

131  I 

132  HOM 
■133  ,  HNH 


188 

134 
135 
136 
137 

138 
139 
140 
141 
142 
143 
144 
145 
146 


147 
148 


HYD 
HQR 

JNU 
KAK 
KAL 
KAS 
KEN 

KTN 
KCO 
KNG 

KLA 
KOD 
KOT 
LAC 


MET 

MOS 

149  ;  NAK 

I  NEN 


150 


NIK 


151  NIN 

152  i  NOM 
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Table  14a  to  Part  679.— Port  of 
Landing  Codes  i— Continued 


Port  name 


'e- 


Nunivak  Islani  I 

Old  Harbor 

Other  Alaska 

Pelican 

Petersburg  . 

Point  Baker 

Port  Alexande ' 

Port  Armstron:  | 

Port  Bailey  . 

Port  Graham 

Port  Lions  .... 

Port  Moller  ... 

Port  Protectior 

Portage  Bay  (I 
fersburg). 

Quinhagak  . 

Resurrection  E  ay 

Sand  Point 

Savoonga  . 

Seldovia  .... 

Seward  

Sitka  

Skagway  

Soldotna  ... 
St  George 
St.  Lawrence  . . 
St.  Mary  .... 

St.  Paul 

Tee  Harbor 
Tenakee  Spnn^s 
Thorne  Bay  .. 

Togiak 

Toksook  Bay 

Tununak  

Ugadaga  Bay    .. 
Ugashik  ... 
Unalakleet 
Valdez  
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NMFS 
code 


ADF&G 
code 


153 
499 
155 
156 
157 
158 

159 
160 


161 
162 

187 
163 
164 
165 
166 
167 
168 
169 

170 
171 

172 
173 
174 
175 
176 
177 
178 
179 


181 


NUN 
OLD 
UNK 
PEL 
PEG 

PAL 

PTA 

PTB 

GRM 

LIO 

MOL 


SPT 

SEL 

SEW 

SIT 

SKG 

SOL 

STG 

STM 
STP 

TEN 

TOG 


UGA 
UNA 
VAL 


Table  14a  to  Part  679.— Port  of 
Landing  Codes  i— Continued 


Port  name 

NMFS 
code 

ADF&G 
code' 

Wasilla 

West  Anchor 
Cove. 

Whittier  

Wrangell  

Yakutat  

182 

183 
184 
185 

WAS 

WHT 
WRN 
YAK 

Port  name 


CALIFORNIA 
b.  Non-Alaska  (Cali 
fornia,  Oregon, 
Canada,  Wash- 
ington): 

Eureka  

Fort  Bragg  

Other  California  ^ 
CANADA 

Port  Edward  

Port  Hardy  

Prince  Rupert  

Vancouver  

Other  Canada '  .. 

OREGON 
Astoria 


ADF&G 
code 


AST 


Table  14b  to  Part  679.— Port  of 
Landing  Codes-— Continued 


Port  name 


ADF&G 
code 


'  To  report  a  landing  at  a  location  not  cur- 
rently assigned  a  location  code  number:  use 
the  code  for  "Other"  for  the  state  or  country  at 
which  the  landing  occurs  and  notify  NMFS  of 
the  actual  location  so  that  the  list  may  be  up- 
dated. For  example,  to  report  a  landing  for 
Levelock,  Alaska  if  there  is  currently  no  code 
assigned,  use  "499"  "Other,  AK". 

Table  14b  to  Part  679.— Port  of 
Landing  Codes 


Lincoln  City 

Newport 

Olympia  

Portland  

Warrenton 

Other  Oregon  ^ 
WASHINGTON 

Anacortes  

Bellevue 

Beliingham 

Blaine  

Edmonds  

Everett  

Fox  Island 

Ilwaco  

La  Conner  

Mercer  Island  ... 

Nagai  Island  

Port  Angeles 

Port  Orchard 

Port  Townsend  . 

Rainier 

Seattle  

Tacoma  

Other  Wash- 
ington ^ 


^  To  report  a  landing  at  a  location  not  cur- 
rently assigned  a  location  code  number:  use 
the  code  for  "Other"  for  the  state  or  country  at 
which  the  landing  occurs  and  notify  NMFS  of 
the  actual  location  so  that  the  list  may  be  up- 
dated. For  example,  to  report  a  landing  for 
Levelock,  Alaska  if  there  is  currently  no  code 
assigned,  use  "499"  "Other,  AK". 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPART595 
RIN  3206-AJ96 

Physicians'  Comparability  Allowances 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
revise  the  regulations  governing  the 
physicians'  comparability  allowance 
program.  The  proposed  regulations  have 
been  converted  to  a  question-and- 
answer  format  and  rewritten  to  ease 
reader  understanding  and  improve 
administration  of  this  program. 
DAT^:  Comments  must  be  received  on 
or  before  September  29,  2003. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Deputy  Associate 
Director  for  Pay  and  Performance 
Policy,  Strategic  Human  Resources 
Policy  Division,  Office  of  Personnel 
Management,  Room  7H31,  1900  E  Street 
NW.,  Washington,  DC  20415-8200. 
FAX:  (202)  606-0824,  or  email  them  to 
pay-performance-poUcy@opin.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Draper  by  telephone  at  (202)  606- 
2858;  by  fax  at  (202) 606-0824;  or  by 
email  at  pay-performance- 
policy@opm  .gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  is 
issuing  proposed  regulations  to  revise  5 
CFR  part  595,  Physicians'  Comparability 
Allowances.  Unless  otherwise  stated, 
the  purpose  of  this  revision  to  part  595 
is  to  make  part  595  more  readable,  not 
to  make  substantive  changes.  OPM  has 
replaced  the  verb  "shall"  with  "must" 
in  this  part  for  added  clarity  and 
readability.  OPM  intends  that  any 
provision  in  this  part  using  the  verb 
"must"  has  the  same  meaning  and  effect 
as  previous  provisions  in  this  part  using 
"shall." 

Finally,  OPM  is  removing  §  595.108, 
Reports.  Section  5948{j)  of  title  5, 


United  States  Code,  requires  an  annual 
Presidential  report  to  Congress  on  the 
operation  of  the  PCA  program  and 
specifies  what  information  must  be 
included  in  the  report.  The  regulations 
in  §  595.108  repeat  what  information 
must  be  included  in  the  annual  report. 
Since  the  regulations  are  redundant,  we 
are  proposing  to  remove  §  595.108.  In 
addition,  since  the  PCA  program  was 
made  permanent  in  2000,  the  necessity 
for  an  annual  report  is  clearly 
diminished.  OPM  plans  to  propose 
legislation  to  repeal  5  U.S.C.  5948(j)  to 
delete  the  annual  reporting  requirement. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  595 

Government  employees.  Health 
professions.  Wages. 

U.S.  Office  of  Personnel  Management- 
Kay  Coles  lames. 
Director. 

Accordingly,  OPM  is  proposing  to 
amend  part  595  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  595— PHYSICIANS' 
COMPARABILITY  ALLOWANCES 

1.  The  authority  citation  for  part  595 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5948:  E.O.  12109,  44 
FR  1067,  Jan.  3,  1979. 

2.  Section  595.101  is  revised  to  read 

as  follows: 

§595.101     Purpose. 

Section  5948  of  title  5,  United  States 
Code,  authorizes  the  payment  of 
allowances  to  certain  eligible  Federal 
physicians  who  enter  into  service 
agreements  with  their  agencies.  These 
allowances  are  paid  only  to  categories  of 
physicians  for  which  the  agency  is 
experiencing  recruitment  and  retention 
problems  and  are  fixed  at  the  minimum 
amounts  necessary  to  deal  with  such 
problems.  The  President  has  delegated 
regulatory  responsibility  for  this 
program  to  the  Director  of  OPM,  acting 


in  consultation  with  the  Office  of 
Management  and  Budget.  This  part 
contains  the  regulations,  criteria  and 
conditions  which  the  Director  of  OPM, 
in  consultation  with  the  Director  of  the 
Office  of  Management  and  Budget,  has 
prescribed  for  the  administration  of  the 
physicians'  comparability  allowance 
program.  This  part  supplements  and 
implements  5  U.S.C.  5948  and- should 
be  read  together  with  that  section  of 
law. 

3.  In  §  595.102,  the  section  heading 
and  paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§  595.102    Who  Is  covered  by  this 
program? 

(a)  This  program  covers  individuals 
employed  as  physicians  under  the 
Federal  pay  systems  listed  in  5  U.S.C. 
5948(g)(1),  except  as  provided  in  5 
U.S.C.  5948(b).  For  the  purposes  of  this 
part,  an  individual  is  "employed  as  a 
physician"  only  if  he  or  she  is  serving 
in  a  position  the  duties  and 
responsibilities  of  which  could  not  be 
satisfactorily  performed  by  an 
incumbent  who  is  not  a  physician. 

(b)  Section  5948(b)  of  title  5,  United 
States  Code,  prohibits  the  payment  of 
physicians'  comparability  allowances  to 
certain  physicians,  including  physicians 
who  are  reemployed  annuitants.  For  the 
purpose  of  applying  this  prohibition, 
"reemployed  annuitant"  means  an 
individual  who  is  receiving  or  has  title 
to  and  has  applied  for  an  annuity  under 
any  retirement  program  of  the 
Government  of  the  United  States,  or  the 
government  of  the  District  of  Columbia, 
on  the  basis  of  service  as  a  civilian 
employee. 
***** 

4.  In  §  595.103,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§595.103    What  requirements  must 
agencies  establish  for  determining  which 
physician  positions  are  covered? 

(a)  The  head  of  each  agency  must 
determine  categories  of  physician 
positions  for  which  there  is  a  significant 
recruitment  and  retention  problem,  and 
physicians'  comparability  allowances 
may  be  paid  only  to  physicians  serving 
in  positions  in  such  categories. 
***** 

5.  In  §  595.104,  the  section  heading 
and  the  introductory  text  are  revised  to 
read  as  follows: 
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§  595.104    Wh^  criteria  are  used  to  identify 
a  recruitment  aftd  retention  problem? 

The  head  ofleach  agency  may 
determine  thaj  a  significant  recruitment 
and  retention  jroblem  exists  for  each 
category  of  ph  ;sician  position 
established  un  ier  §595.103  only  if  the 
following  cone  itions  are  met  with 
respect  to  the  (  ategory: 


6.  In  §595.1 
and  paragraph  i 
revised  to  rea 


)5,  the  section  heading 
(a),  (b).  (d).  and  (e)  are 
as  follows: 


iC 


§595.105    Whaj  criteria  must  be  used  to 
determine  the  a$iount  of  a  physicians' 
comparability  allowance? 


amoi  nt 


dtal 


tlat 


(a)  The 
allowance  pay 
physician  positions 
§595.103  must 
necessary  to 
and  retention 
§595.104  for 
In  determining 
head  must  cons  i 
earnings,  respois 
workload,  worl 
conditions  of 
personnel  benefit 
each  category 
physicians  insi 
Federal  Governinent 


of  the  comparability 
1  ible  for  each  category  of 
established  under 
be  the  minimum  amount 
with  the  recruitment 
f  roblem  identified  under 
category  of  positions, 
this  amount,  the  agency 
ider  the  relative 
ibilities,  expenses, 
ng  conditions, 
iployment,  and 
s  for  physicians  in 
for  comparable 
e  and  outside  the 


aid 


(b)  Agencies 
physicians'  coriparab 
excess  of  S14,0 
physician  with 
service  as  a  Go\|ernment 
Agencies  may 
comparability  a 
530.000  annual 
more  than  24 
Government  ph 


ro 


m  J 


nay  not  pay  a 

ility  allowance  in 
10  annually  to  a 
24  months  or  less  of 
physician. 

t  pay  a  physicians' 
lowance  in  excess  of 
y  to  a  physician  with 

nths  of  service  as  a 
/sician. 


ivsicii  n 


:hel 


moi  e 

com 


Haw 


(d)  A  ph. 
a  regularly  .sc 
half-time  or 
a  physicians' 
but  any  such  a 
prorated  accord 
the  physicians' 
time  employmeht 

(e)  A  physicia  ti 
the  Government 
program  must  h 
loan  being  repa 
physicians'  co 
which  he  or  she 
receive  only  tha 
allowance  whic 
the  loan  being 
of  employment 
agreement  undei 
repayment  progi  am 


7.  Section  595 
as  follows: 


who  is  employed  on 

uled  part-time  basis  of 

is  eligible  to  receive 

parability  allowance, 

ance  must  be 

ng  to  the  proportion  of 

vork  schedule  to  fuU- 


who  is  serving  with 
under  a  loan  repayment 
ve  the  amount  of  any 
deducted  from  any 
m  Darability  allowance  for 
is  eligible  and  may 
portion  of  such 
exceeds  the  amount  of 
d  during  the  period 
quired  by  the  service 
the  student  loan 


ii 


n  paic 


IBC 


1 06  is  revised  to  read 


§  595. 1 06    What  termination  and  refund 
provisions  are  required? 

Each  service  agreement  entered  into 
by  an  agency  and  a  physician  under  the 
comparability  allowance  program  must 
prescribe  the  terms  under  which  the 
agreement  may  be  terminated  and  the 
amount  of  allowance,  if  any,  required  to 
be  refunded  by  the  physician  for  each 
reason  for  termination.  In  the  case  of 
each  service  agreement  covering  a 
period  of  service  of  more  than  1  year, 
the  service  agreement  must  include  a 
provision  that,  if  the  physician 
completes  more  than  1  year  of  service 
pursuant  to  the  agreement,  but  fails  to 
complete  the  full  period  of  service 
specified  in  the  agreement  either 
voluntarily  or  because  of  misconduct  by 
the  physician,  the  physician  must 
refund  the  amount  of  allowance  he  or 
she  has  received  under  the  agreement 
for  the  26  weeks  of  service  immediately 
preceding  the  termination  (or  for  a 
longer  period,  if  specified  in  the 
agreement). 

8.  In  §  595.107,  the  section  heading 
and  paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

§595.107  What  are  the  requirements  for 
implementing  a  physicians'  comparability 
allowance  program? 

***** 

(b)  The  agency  must  submit  to  the 
Office  of  Management  and  Budget  a 
complete  description  of  its  plan  for 
implementing  the  physicians' 
comparability  allowance  program, 
including  the  following: 

(1)  An  identification  of  the  categories 
of  physician  positions  the  agency  has 
established  under  §  595.103,  and  of  the 
basis  for  such  categories; 

(2)  An  explanation  of  the 
determination  that  a  recruitment  and 
retention  problem  exists  for  each  such 
category,  in  accordance  with  the  criteria 
in  §595.104:  and 

(3)  An  explanation  of  the  basis  for  the 
amount  of  comparability  allowance 
determined  necessary  for  each  category 
of  physician  position  under  §  595.105. 

(c)  The  Office  of  Management  and 
Budget  (OMB)  will  review  each  agency's 
plan  for  implementing  the  physicians' 
comparability  allowance  program  and 
determine  whether  the  plan  is 
consistent  with  5  U.S.C.  5948  and  the 
requirements  of  this  part.  OMB  will 
advise  the  agency  within  45  calendar 
days  after  receipt  of  the  plan  as  to 
whether  the  plan  is  consistent  with  5 
U.S.C.  5948  and  this  part  or  what 
changes  need  to  be  made. 

9.  Section  §  595.108  is  removed. 


§595.108  Reports.    [Removed] 

|FR  Doc.  03-19088  Filed  7-28-03;  8:45  am) 
BILLING  CODE  6325-39-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  613 
RIN  30S2-AC20 

Eligibility  and  Scope  of  Financing 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA)  is  extending  the 
comment  period  on  our  Advance  Notice 
of  Proposed  Rulemaking  concerning 
eligibility  and  scope  of  financing  for 
farmers,  ranchers,  and  aquatic 
producers  or  harvesters,  and 
"moderately  priced  "  rural  housing.  We 
are  extending  the  comment  period  so  all 
interested  parties  have  more  time  to 
respond  to  our  questions. 
DATES:  Please  send  your  comments  to 
the  FCA  by  October  29,  2003. 
ADDRESSES:  We  encourage  you  to  send 
comments  by  electronic  mail  to  "reg- 
comm@fca.gov,  "  through  the  Pending 
Regulations  section  of  FCA's  Web  site, 
http://www.fca.gov.  or  through  the 
government-wide  http:// 
i^'ww. regulations. gov  portal.  You  may 
also  send  comments  to  S.  Robert 
Coleman,  Director,  Regulation  and 
Policy  Division,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090  or  by  facsimile  to 
(703)  734-5784.  You  may  review  copies 
of  all  comments  we  receive  at  our  office 
in  McLean.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Johansen.  Policy  Analyst,  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498.  TTY  (703)  883- 
4434. 
Or 
Richard  A.  Katz.  Senior  Attorney.  Office 
of  General  Counsel.  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TTY  (703)  883- 
4020. 

SUPPLEMENTARY  INFORMATION:  On  May  2, 
2003.  FCA  published  a  notice  in  the 
Federal  Register  seeking  public 
comment  on  whether  it  should  revise  its 
regulations  governing  eligibility  and 
scope  of  financing  for  farmers,  ranchers, 
and  aquatic  producers  or  harvesters  who 
borrow  from  Farm  Credit  System 
institutions  that  operate  under  titles  I  or 
II  of  the  Farm  Credit  Act  of  1971,  as 
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amended.  In  addition,  we  requested 
public  comment  on  whether  we  should 
modify  our  regulatory  definition  of 
"moderately  priced"  rural  housing.  The 
comment  period  expires  on  July  31, 
2003.  See  68  FR  23425,  May  2,  2003. 

We  also  held  a  public  meeting  on  June 
26,  2003,  to  hear  views  from  the  public 
about  whether  and  how  we  should 
revise  our  regulations  governing 
eligibility,  scope  of  financing,  and 
"moderately  priced"  rural  housing. 
After  the  public  meeting  two  members 
of  the  public  requested  that  we  extend 
the  comment  period  for  an  additional  90 
days.  In  response  to  this  request,  we  are 
extending  the  comment  period  until 
October  29,  2003,  so  all  interested 
parties  have  more  time  to  respond  to  our 
questions.  The  FCA  supports  public 
involvement  and  participation  in  its 
regulatory  and  policy  process  and 
invites  all  interested  parties  to  review 
and  provide  comments  on  our  notice. 

Dated:  July  23.  2003. 
Jeanette  C.  Brinkley, 

Secretary.  Farm  Credit  Administration  Board. 
IFR  Doc.  03-19208  Filed  7-28-03;  8:45  am] 

BILLING  CODE  6705-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-170-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-82),  DC-9-83  (MD-83),  DC- 
9-87  (MD-87),  and  MD-88  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  airplane 
models.  This  proposal  would  require  a 
one-time  inspection  for  chafing  of 
wiring  in  the  left-hand  tunnel  area  of 
the  forward  cargo  compartment,  repair  if 
necessary,  and  coiling  and  stowing  of 
excess  wiring.  This  action  is  necessary 
to  prevent  wire  chafing  and  subsequent 
shorting  to  structure  in  the  forward 
cargo  compartment,  which  could  result 
in  smoke  or  fire  in  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
September  12,  2003. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
170-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
th«  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-170-AD  "  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

.   •  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-170-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-l  70-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  wire  chafing  and 
a  subsequent  short  to  structure  in  the 
left-hand  tunnel  area  of  the  forward 
cargo  compartment  on  a  McDonnell 
Douglas  Model  MD-88  airplane. 
Investigation  of  the  incidents  revealed 
that  excess  wiring  and  improper  routing 
of  wiring  resulted  in  wire  chafing.  Such 
wire  chafing,  if  not  corrected,  could 
result  in  shorting  to  structure  and 
consequent  smoke  or  fire  in  the 
airplane. 

The  subject  area  on  certain 
McDonnell  Douglas 'Model  DC-9-81 
(MD-81),  DC-9-82  (MD-82).  DC-9-83 
(MD-83).  and  DC-9-87  (MD-87) 
airplanes  is  similar  to  that  on  the 
affected  Model  MD-88  airplane. 
Therefore,  those  airplanes  may  be 
subject  to  the  unsafe  condition  revealed 
on  the  Model  MD-88  airplane. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  DC-9-81  (MD- 
81),  DC-9-82  (MD-82),  DC-9-83  (MD- 
83),  DC-9-87  (MD-87),  and  MD-88 
airplanes,  has  reviewed  all  aspects  of 
the  service  history  of  those  airplanes  to 
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affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$127,725,  or  $195  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-170- 

AD. 

Applicabilitv:  Model  DC-9-81  (MD-81). 
DC-9-82  (MD^82),  DC-9-83  (MD-83).  DC- 
9-87  (MD-87),  and  MD-88  airplanes; 
certificated  in  any  category;  as  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD8D-24A158,  Revision  01.  dated  February 
23,  2000. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wire  chafing  and  subsequent 
shorting  to  structure  in  the  forward  cargo 
compartment,  which  could  result  in  smoke  or 
fire  in  the  airplane,  accomplish  the 
following: 

Inspection  and  Follow-On  Actions 

(a)  Within  1  year  after  the  effective  date  of 
this  AD.  perform  a  one-time  general  visual 
Inspection  for  chafing  of  wiring  in  the  left- 
hand  tunnel  area  of  the  forward  cargo 
compartment  between  Y  =  237.000  and  Y  = 
2,56.000.  per  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-24A138.  Revision  01. 
dated  February  23,  2000.  Then,  do 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  as 
applicable. 

(1)  If  any  chafing  is  found,  before  further 
flight,  repair  per  the  service  bulletin. 

(2)  Before  further  flight,  coil  and  stow 
excess  wiring  per  the  service  bulletin. 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  mav  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Inspections  Accomplished  Per  Previous 
Issue  of  Sei:vice  Bulletin 

(b)  Actions  accomplished  before  the 
effective  date  of  this  AD  per  McDonnell 
Douglas  Service  Bulletin  MD80-24-158, 
dated  October  27,  1995,  are  considered 
acceptable  for  compliance  with  the 
corresponding  action  specified  in  this  AD. 


Federal  Register/ Vol.  68,  No.  145 /Tuesday.  July  29,  2003 /Proposed  Rules 


44493 


Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office.  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on  July  22, 
2003. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-19194  Filed  7-28-03;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-253-ADJ 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  100,  200,  300,  400,  500, 
600,  and  700  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F27  Mark  100,  200,  300, 
400,  500,  600,  and  700  series  airplanes. 
This  proposal  would  require  repetitive 
inspections  of  the  control  panel  of  the 
direct  current  (DC)  generator  for 
discrepancies,  and  replacement  of  any 
discrepant  part.  This  action  is  necessary 
to  preventihe  loss  of  both  DC  generator 
systems  aiifl  loss  of  several  other 
airplane  systems,  which  could  lead  to 
the  pilot's  inability  to  maintain 
controlled  flight.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Corriments  must  be  received  by 
August  28,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
253-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-253-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  P.O.  Box  231. 
2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  excmiple,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-253-AD," 


The  postcard  will  be  date  stamped,  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-253-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority — The 
Netherlands  (CAA-NL),  which  is  the 
airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all 
Fokker  Model  F27  Mark  100.  200,  300, 
400,  500,  600,  and  700  series  airplanes. 
The  CAA-NL  advises  that  it  has 
received  a  number  of  reports  of  direct 
current  (DC)  generator  overvoltages, 
which  resulted  in  loss  of  both  DC 
generator  systems  and  loss  of  several 
other  airplane  systems.  The  overvoltages 
were  caused  by  the  incorrect  installation 
of  DC  generator  system  parts,  including 
bad  solder  joints,  bad  wire  insulation, 
and  incorrect  functioning  of  relavs  and 
resistors.  These  conditions,  if  not 
corrected,  could  result  in  the  loss  of 
both  DC  generator  systems  and  loss  of 
several  other  airplane  systems,  which 
could  lead  to  the  pilot's  inability  to 
maintain  controlled  flight. 

Explanation  of  Relevant  Service 
I^iformation 

Fokker  Services  B.V.  has  issued 
Fokker  Service  Bulletin  F27/24-79, 
dated  April  28,  1999,  which  describes 
procedures  for  repetitive  inspections  of 
the  control  panel  of  the  DC  generator  for 
discrepancies  (e.g.,  incorrect  installation 
of  DC  generator  system  parts,  including 
discrepant  solder  joints,  discrepant  wire 
insulation,  and  incorrect  functioning 
relays  and  resistors).  The  service 
bulletin  references  Bendix  (Allied 
Signal)  publication  R766-28.  Technical 
Manual,  Maintenance  Instructions  with 
Illustrated  Parts  Catalog  for  Generator 
Control  Panel  type  no.  1 539-1 1-B  and 
1 539-1 2-B,  paragraphs  2-12  through  2- 
15,  as  an  additional  source  of  service 
information  for  accomplishing  the 
inspections  and  replacement  of  any 
discrepant  part  with  a  new  part. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA- 
NL  classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  1999-093,  dated 
June  30,  1999,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands, 
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Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10.  2b02 
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2002),  which  governs  the 


FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  only 
the  office  authorized  to  approve  AMOCs 
is  identified  in  each  individual  AD. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.-S.C.  106(g).  4011,3,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V.:    Docket  2002-NM- 
2,i3-AD. 


Applicability:  All  Model  F27  Mark  100, 
200,  300,  400,  500.  600.  and  700  series 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  both  direct  current 
(DC)  generator  systems  and  loss  of  several 
other  airplane  systems,  which  could  lead  to 
the  pilot's  inability  to  maintain  controlled 
flight,  accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  do  a  detailed  inspection  of  the 
control  panel  of  the  DC  generator  for 
discrepancies,  per  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin  F27/ 
24-79.  dated  April  28.  1999.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  flight  hours. 

Note  1:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  any  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  any 
discrepant  part  with  a  new  part  having  the 
same  part  number,  per  the  Accomplishment  . 
Instructions  of  Fokker  Service  Bulletin  F27/ 
24-79.  dated  April  28.  1999. 

Note  2:  The  service  bulletin  references 
Bendix  (Allied  Signal)  publication  R766-28, 
Technical  Manual.  Maintenance  Instructions 
with  Illustrated  Parts  Catalog  for  Generator  . 
Control  Panel  type  no.  1 539-1 1-B  and  1539- 
12-B.  paragraphs  2-12  through  2-15,  as  an 
additional  source  of  service  information  for 
accomplishing  the  inspections  and  any  parts 
replacement  required  bv  paragraphs  (a)  and 
(b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1999-093, 
dated  June  30.  1999. 

Issued  in  Renton,  Washington,  on  July  22, 
2003.  \ 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-19195  Filed  7-28-03:  8:45  am) 
HLUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-91-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Various 
Transport  Category  Airplanes  on 
Which  Cargo  Restraint  Strap 
Assemblies  Have  Been  Installed  Per 
Supplemental  Type  Certificate  (STC) 
ST01004NY 

AGENCY:  Federal  Aviation 
Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
various  transport  category  airplanes  on 
which  cargo  restraint  strap  assemblies 
have  been  installed  per  STC 
ST01004NY.  This  proposal  would 
require  revising  the  Airplane  Flight 
Manual  to  include  a  procedure  for 
discontinuing  the  use  of  certain  cargo 
restraint  strap  assemblies  that  have  been 
installed  per  STC  ST01004NY  if  used  as 
the  only  cargo  restraint.  This  action  is 
necessary  to  prevent  shifting  or 
unrestrained  cargo  in  the  cargo 
compartment,  which  could  cause  an 
unexpected  change  in  the  airplane's 
center  of  gravity,  damage  to  the  airplane 
structure  and/or  flight  control  system,  a 
hazard  to  the  flightcrew,  and/or  possible 
loss  of  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition, 

DATES:  Comments  must  be  received  by 
September  12,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
91-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-91-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 


FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  ANE-171,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream.  New  York  11581;  telephone 
(516) 256-7523; fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulleUn 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  tha  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-91-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No, 
2002-NM-91-AD,  1601  Lind  Avenue, 
SW,,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
incorrect  installation  of  cargo  restraint 


strap  assemblies  having  part  number 
1519-MCIDS.  These  cargo  restraint 
strap  assemblies  are  manufactured  by 
Airline  Container  Manufacturing 
Company,  Inc.,  and  are  installed  on 
various  transport  category  airplanes  per 
Supplemental  Type  Certificate  (STC) 
ST01004NY.  Reports  also  indicate  the 
use  of  incorrect  pallet  and  strap 
combinations,  and  the  use  of  straps 
inappropriate  for  the  type  of  cargo  to  be 
restrained.  In  addition,  reports  indicate 
that,  upon  landing,  the  strap  assemblies 
were  disassembled,  and  no  record  was 
made  of  the  incidents.  Shifting  or 
unrestrained  cargo  in  the  cargo 
compartment  due  to  such  conditions 
could  cause  an  unexpected  change  in 
the  airplane's  center  of  gravity,  damage 
to  the  airplane  structure  and/or  flight 
control  system,  a  hazard  to  the 
flightcrew,  and/or  possible  losg  of 
controllability  of  the  airplane. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  section 
of  the  Airplane  Flight  Manual  (AFM)  to 
include  a  procedure  for  discontinuing 
the  use  of  certain  cargo  restraint  strap 
assemblies  that  have  been  installed  per 
STC  ST01004NY  if  used  as  the  only 
cargo  restraint.  The  actions  would  be 
required  to  be  accomplished  per  a 
method  approved  by  the  FAA.  We  have 
determined  that,  although  such  cargo 
restraint  strap  assemblies  may  not  be 
used  as  the  only  restraint,  the  strap 
assemblies  may  be  used  as  a 
supplemental  restraint  in  conjunction 
with  TSO  C90c  Type  I  cargo  nets  or 
other  FAA-approved  assemblies  for 
securing  cargo  to  pallets  only. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hoiuly  labor 
rate. 

Co^t  Impact 

There  are  approximately  1,150 
transport  category  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  735  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hoifr  per  airplane 
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the  proposed  AFM 
1  lat  the  average  labor  rate 
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figure  discussed 
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;t  accomplished  any  of 
quirements  of  this  AD 
no  operator  would 
se  actions  in  the  future  if 
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to  perform  the  specific 
'  required  by  the  AD. 
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Regulatory  Im  lact 

The  regulati  )ns 
would  not  hav  3 
effect  on  the  S  ates 
between  the  ni  itional 


proposed  herein 
a  substantial  direct 
,  on  the  relationship 
Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Transport  Category  Airplanes:  Docket  2002- 
NM-91-AD. 
Applicability:  The  following  transport 
category  airplanes  on  which  cargo  restraint 
strap  assemblies  have  been  installed  per 
Supplemental  Type  Certificate  (STC) 
ST01004NY,  certificated  in  any  category: 


Table— Manufacturers/Airplane  Models 


Ma  lutacturer 


Airplane  model 


Aerospatiale 
Airbus  


Boeing 


British  Aerospac  s 

Fokker  , 

Lockheed  

Maryland  Air  IndLstries,  inc 
McDonnell  Doug  as 


ATR42  and  ATR72  series  airplanes. 

A300  B2  and  A300  B4  series  airplanes;  A300  B4-600,  A300  B4-600R,  and  A300  F4-600R  (collec- 
tively called  A300-600)  series  airplanes;  A310,  A320.  A321,  A330,  and  A340  series  airplanes. 

707-100,  707-200,  707-1 OOB,  and  707-1 OOB  series  airplanes;  727,  737,  747,  757,  and  767  series 
airplanes. 

BAe  146  series  airplanes:  Avro  146-RJ  series  airplanes. 

F27  and  F.28  series  airplanes. 

188A  and  1880  airplanes,  L-1011  series  airplanes. 

F-27  series  airplanes,  FH-227  series  airplanes. 

DC-7,  D0-7B,  and  DC-70  airplanes; 

DO-8-11,  DO-8-12,  DO-e-21,  0-8-31.  DO-&-32,  DO-8-33,  D0-&-41,  DC-8-42,  and  DC-8-43  air- 
planes; DO-8-51,  DO-8-52,  DO-8-53,  and  DO-8-55  airplanes; 

DC-8F-54  and  DO-8F-55  airplanes: 

DO-8-61,  DO-8-62,  and  DC-8-63  airplanes;  DC-8-61F.  DC-8-^2F,  and  DC-8-63F  airplanes; 

DO-8-71 ,  DO-8-72,  and  DC-8-73  airplanes;  DC-8-71 F.  D0-8-72F.  and  D0-8-73F  airplanes; 

DO-9-11,  DO-9-12,  DO-9-13.  DO-9-14,  DO-9-15.  and  DO-9-15F  airplanes; 

DO-9-21  airplanes;  DO-9-31,  DO-9-32.  DO-9-32  (VO-90),  DO-9-32F,  D0-9-33F,  DO-9-34,  DC- 
9-34F,  DO-9-41,  DO-9-51,  DO-9-81  (MD-81),  DC-9-82  (MD-82).  DO-9-83  (MD-83).  and  DC- 
9-87  (MD-87)  airplanes; 

MD-88  airplanes; 

MD-90-30  airplanes; 

717-200  airplanes; 

DO-10-10  and  DO-10-10F  airplanes;  DC-10-15  airplanes;  DC-10-30  and  DC-10-30F  (KDO-10) 
aiwlanes;  DO-10-40  and  DO-10-40F  airplanes; 

MD-10-10F  and  MD-10-30F  airplanes; 

MD-1 1  and  MD-1 1 F  airplanes. 


Compliance 
accomplished  p 

To  prevent  sh 
in  the  cargo  co 
an  unexpected  ( 
center  of  gravity 
structure  and/or 
hazard  to  the  til 
of  controllabilit 
the  following: 


{  equired  as  indicated,  unless 
viously. 
fting  or  unrestrained  cargo 

ir^partment.  which  could  cause 
lange  in  the  airplane's 
damage  to  the  airplane 
flight  control  system,  a 
I  htcrew,  and/or  possible  loss 
of  the  airplane,  accomplish 


Airplane  Fhght  Manual  (AFM)  Revision 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  AFM  to  include  the  following 
information  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM): 
Discontinue  the  use  of  Airline  Container 
Manufacturing  Company.  Inc..  cargo  restraint 
straps,  part  number  P/N  1519-MCIDS,  as  the 
onlv  means  of  securing  cargo  to  Technical 
Standard  Order  (TSO)  C90c/.NAS3610 


pallets.  Such  cargo  restraint  straps  may 
continue  to  be  used  as  supplemental 
restraints,  if  used  with  TSO  C90c  Type  I 
cargo  nets,  or  other  FAA-approved  cargo 
nets.  (The  subject  cargo  restraint  straps  were 
installed  per  Airline  Container 
Manufacturing  Company,  Inc.,  Report  No. 
289A.  Installation  Instructions.  Revision  D, 
per  Supplemental  Type  Certificate  (STC) 
ST01004NY.) 


Note  1:  If  the  statement  in  paragraph  (a)  of 
this  AD  has  been  incorporated  into  the 
general  revisions  of  the  AFM,  the  general 
revisions  may  be  incorporated  into  the  AFM, 
and  the  copy  of  this  AD  may  then  be 
removed  from  the  AFM. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  22, 
2003. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-19196  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-28-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  172R,  172S, 
182S,  182T,  T182T,  206H,  and  T206H 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Cessna 
Aircraft  Company  (Cessna)  Models 
172R,  172S,  182S,  182T,  T182T,  206H, 
and  T206H  airplanes  that  are  equipped 
with  a  Honeywell  KAP  140  autopilot 
computer  system  installed  on  the  center 
instrument  control  panel  near  the 
throttle.  This  proposed  AD  would 
require  you  to  install  an  update  to  the 
operating  software  of  the  KAP  140 
autopilot  computer  system,  change  the 
unit's  part  number,  and  change  the 
software  modification  identification  tab. 
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This  proposed  AD  is  the  result  of 
reports  of  inadvertent  and  undetected 
engagement  of  the  autopilot  system.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  unintentionally 
engaging  the  KAP  140  autopilot 
computer  system,  which  could  cause 
the  pilot  to.take  inappropriate  actions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  September  22,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-28-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-28-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277;  telephone:  (316)  517- 
5800;  facsimile:  (316)  942-9006  and 
Honeywell,  Business,  Regional,  and 
General  Aviation,  23500  W.  105th 
Street,  Olathe,  Kansas  66061.  You  may 
also  view  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Withers,  Aerospace  Engineer.  Wichita 
Aircraft  Certification  Office  (ACO), 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4196;  facsimile: 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Hoiv  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  conunents 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 


effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regUlatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modif\'  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
proposed  rule  in  the  Rules  Docket.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  contact  we  have 
with  the  public  that  concerns  the 
substantive  parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2003-CE-28- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion  «, 

What  Events  Have  Caused  This 
Proposed  AD? 

We  have  received  reports  of  an  unsafe 
condition  on  certain  Cessna  Models 
172R,  172S,  182S.  182T,  T182T,  206H. 
and  T206H  airplanes  that  are  equipped 
with  a  Honeywell  KAP  140  autopilot 
computer  system. 

The  KAP  140  autopilot  computer 
system  is  located  on  the  lower  portion 
of  the  center  instrument  control  panel 
near  the  throttle  on  these  Cessna 
airplanes.  Because  of  this  location  on 
the  instrument  control  panel  of  the 
affected  Cessna  airplanes,  the  Autopilot 
Engage  (AP)  button  could 
unintentionally  be  depressed  when  the 
pilot  pushes  the  throttle  knob  forward. 
The  pilot  could  also  unintentionally 
engage  the  autopilot  system  by 
inadvertently  bumping  the  Heading 
(HDG)  button.  Altitude  (ALT)  mode- 
select  button,  or  Autopilot  Engage  (AP) 
button  on  the  KAP  140  computer. 
Unless  intentionally  engaged,  the  pilot 
does  not  know  that  the  autopilot  system 
is  engaged. 

The  Honeywell  KAP  140  autopilot 
computer  system  is  also  installed  in  the 
New  Piper,  Inc.  Model  PA-28-181 
airplanes.  This  proposed  AD  would  not 
affect  these  airplanes  because  of  the 
location  of  the  equipment.  The 
equipment  is  installed  on  the  center 
instrument  panel  near  the  throttle  on 
the  affected  airplanes,  but  is  installed  in 
the  upper  half  of  the  instnunent  control 
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condition  only 


P  p 


er  airplanes.  The  unsafe 
exists  on  the  Cessna 
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The  FAA's  Determination 
Explanation  o 
Proposed  AD 
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After 
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this  document 
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Information  That 
Subject? 
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s  issued  Service 
140-Ml.  dated  August 
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update  to  the  autopilot 
!  tem  operating  software; 
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2002,  describes  the 
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f  the  Provisions  of  this 


Decided? 

the  circumstances 
ill  available  information 
dents  described  above, 
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dition  referenced  in 
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on  other  Cessna  Models  172R,  172S, 
182S,  182T,  T182T,  206H,  and  T206H 
of  the  same  type  design; 

— The  actions  specifiea  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  update  to  the  operating  software  of 
the  KAP  140  autopilot  computer  system; 
change  the  unit's  part  number;  and 
change  the  software  modification 
identification  tab. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002.  FAA  published  a 
new  version  of  14  CFR  part  39  {67  FR 
47997,  July  22.  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  3,681  airplanes  in  the  U.S. 
registry'. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  this  proposed  modification: 


Labor  cost 


Paris 
cost 


Total  cost 
per  airplane 


7  workhours  x  S65 
per  hour  =  S455. 


Not  appli- 
cable. 


S455. 


Not  all  Cessna  Models  172R,  172S, 
182S.  182T,  T182T.  206H,  and  T206H 
airplanes  on  the  U.S.  registry  have  a 
KAP  140  autopilot  computer  system 
installed. 

Hone\'well  will  provide  warranty 
credit  for  labor  and  parts  to  the  extent 
noted  under  WARRANTY 
INFORMATION  in  each  specified  in 
Honeywell  Service  Bulletin  No:  KC 
140-Ml,  dated  August  2002. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 


effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules         ' 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS     ' 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10fi{g).  401 1.3.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  2003- 
CE-28-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are: 

(1)  equipped  with  a  KAP  140  autopilot 
computer  system,  part  number  (P/N)  065- 
00176-2602.  P/N  065-00176-.5402,  or  P/N 
065-00176-7702 : and 

(2)  certificated  in  any  category; 


Model 

172R  .. 
172S  ... 
182S  ... 
182T  ... 

T182T  . 
206H  .. 
T206H 
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Serial  numbers 


17280001  ttirough  17281073,  1 7281 075  through  17281127,  and  17281130 

172S8001  through  172S9195,  172S9197,  172S9198,  and  172S9200  through  172S9203 

18280001  through  18280944 

18280945  through  18281064,  18281067  through  18281145,  18281147  through  18281163.  18281165  throuqh  18281167  and 
18281172  ^ 

T18208001  through  T18208109,  and  T18208111  through  T18208177 

20608001  through  20608183,  20608185,  20608187,  and  20608188 

T20608001  through  T20608039,  T20608041  through  T20608367,  T20608269  through  T20608379  T20608381  T20608382  and 
T20608385 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  unintentionally  engaging  the  KAP 
140  autopilot  computer  system,  which  could 
cause  the  pilot  to  take  inappropriate  actions. 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following, 
unless  already  accomplished: 


Actions 


(1)  Install  and  update  the  KC  140  autopilot 
computer  system  operating  software. 

(2)  Accomplish  the  following:  (i)' Change  the 
unit  part  number  by  attaching  flavor  sticker, 
part  number  (P/N)  057-02203-0003,  on  the 
unit's  serial  tag; 

(ii)  Attach  an  f^  decal,  P/N  057-02984-0501,  in 
front  of  the  unit  sehal  number  (this  indicates 
that  the  unit's  P/N  has  been  changed);  and. 

(iii)  Attach  a  software  mod  tag,  P/N  057- 
05287-0301.  in  place  of  the  old  tag  to  indi- 
cate the  software  change  to  SW  MOD  03/01.. 

(3)  Only  install  KC  140  autopilot  computer  sys- 
tems. P/Ns  065-00176-2602,  065-00176- 
5402,  and  065-00176-7702,  that  have  been 
modified  as  specified  in  paragraphs  (d)(1) 
and  (d)(2)  of  this  AD. 


Compliance 


Procedures 


Within    the    next    100    hours    time-in-service 
(TIS)  after  the  effective  date  of  this  AD. 


Prior  to  further  flight  after  installing  the  update 
to  the  KC  140  autopilot  computer  system 
operating  software. 


As  of  the  effective  date  of  this  AD 


In  accorda,nce  with  Honeywell  Service  Bulletin 
No:  KC  140-Ml,  dated  August  2002.  as 
specified  in  Cessna  Service  Bulletin  SB02- 
22-01 .  dated  November  25.  2002. 

In  accordance  with  Honeywell  Service  Bulletin 
No:  KC  140-Ml.  dated  August  2002.  as 
specified  in  Cessna  Service  Bulletin  SB02- 
22-01 ,  dated  November  25,  2002. 


Not  applicable. 


You  may  request  a  revised  flight  manual 
supplement  from  Cessna  or  Honeywell  at  the 
address  specified  in  paragraph  (f)  of  this  AD. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  .39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Dan  Withers.  Aerospace  Engineer.  Wichita 
Aircraft  Certification  Office,  FAA,  1801 
Airport  Road,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4196:  facsimile:  (316) 
946-4107. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Cessna  Aircraft  Company,  Product  Support, 
P.O.  Bex  7706.  Wichita.  Kansas  67277; 
telephone:  (316)  517-5800;  facsimile:  (316) 
942-9006  and  Honeywell,  Business, 
Regional,  and  General  Aviation,  23500  W. 
105th  Street.  Olathe,  Kansas  66061.  You  may 
view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 


Issued  in  Kan.sas  Gitv.  Missouri,  on  fuK  22. 
2003. 

David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Ser\'ice. 

|FR  Doc.  0.3-19197  Filed  7-28-03:  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-133791-02  and  REG-1 05606-99] 
RINS  1545-BA88  1545-AX05 

Credit  for  Increasing  Research 
Activities 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
notice  of  public  hearing;  and 
withdrawal  of  previously  proposed 
regulations. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 


computation  and  allocation  of  the  credit 
for  increasing  research  activities  for 
members  of  a  controlled  group  of 
corporations  or  a  group  of  trades  or 
businesses  under  common  control. 
These  proposed  regulations  reflect 
changes  made  to  section  41  bv  the 
Revenue  Reconciliation  Act  of  1989  and 
the  Small  Business  Job  Protection  Act  of 
1996.  which  introduced  the  alternative 
incremental  research  credit.  This 
docurnent  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations  and  withdraws  the  proposed 
regulations  published  in  the  Federal 
Register  on  Januar\'  4.  2000  (65  FR  258). 
DATES:  Written  or  electronic  comments 
must  be  received  by  October  27.  2003. 
Requests  to  speak  and  outlines  of  the 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  November  13, 
2003  at  10  a.m.  must  be  received  by 
October  23,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-133791-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  also  be 
hand  delivered  Monday  through  Friday 
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proposmg  new 

Summary  of  Comments  and 
Explanation  of  Provisions 

Overview 

These  new  p  roposed  regulations  for 
members  of  a  (  ontrolled  group  under 
section  41(f)  fc  How  the  research  credit 
computation  r  de  contained  in  the  2000 
proposed  regu  ations.  The  computation 
of  the  research  credit  for  a  controlled 
group  (group  c  redit)  under  these  new 
proposed  regu  ations  is  done  by  treating 
all  of  the  mem  jers  of  a  controlled  group 
as  a  single  tax|  layer.  Unlike  the  2000 
proposed  regu  ations,  these  new 
proposed  regu  ations  then  allocate  the 
group  credit  ai  nong  the  members  of  the 
controlled  groi  ip  based  on  the  relative 
amounts  of  eat  h  individual  member's 
stand-alone  en  tity  credit — the  credit,  if 


any,  that  a  member  of  a  controlled  group 
would  be  entitled  to  claim  if  it  were  not 
a  member  of  a  controlled  group.  These 
new  proposed  regulations  generally  will 
apply  to  taxable  years  beginning  on  or 
after  the  date  that  final  regulations  are 
published  in  the  Federal  Register. 

Computation  of  the  Group  Credit 

Section  41(f)(l)(A)(i)  provides  that  in 
determining  the  amount  of  the  research 
credit  under  section  41,  "all  members  of 
the  same  controlled  group  of 
corporations  shall  be  treated  as  a  single 
taxpayer."  Section  41(f)(l)(B)(i) 
provides  a  similar  rule  for  a  group  of 
trades  or  businesses  under  common 
control.  Accordingly,  for  purposes  of 
determining  the  amount  of  the  group 
credit,  the  2000  proposed  regulations 
applied  all  of  the  section  41 
computational  rules  on  an  aggregate 
basis.  The  commentators  agreed  that 
with  respect  to  the  computation  of  the 
group  credit,  the  2000  proposed 
regulations  are  consistent  with  the 
provisions  of  section  41(f).  These  new 
proposed  regulations,  therefore,  do  not 
change  the  method  for  computing  the 
group  credit.  These  new  proposed 
regulations,  however,  clarify  the 
application  of  the  start-up  company 
rules  under  section  41(c)(3)(B)  to  a 
controlled  group  with  respect  to  the 
computation  of  the  group  credit. 

Allocation  of  the  Group  Credit  Among 
Members  of  the  Controlled  Group 

Section  41(f)(l)(A)(ii)  provides  that 
"the  [portion  of  the  group]  credit  (if  any) 
allowable  by  this  section  to  each  such 
member  shall  be  its  proportionate  shares 
of  the  qualified  research  expenses  and 
basic  research  payments  giving  rise  to 
the  credit."  Section  41(f)(l)(B)(ii) 
provides  a  similar  rule  for  a  group  of 
trades  or  businesses  under  common 
control.  These  new  proposed 
regulations  apply  these  provisions  by 
allocating  the  group  credit  based  on  the 
relative  amounts  of  each  individual 
member's  stand-alone  entity  credit. 

2000  Proposed  Regulations 

The  2000  proposed  regulations 
allocated  the  group  credit  based  on  the 
amounts  by  which  each  individual 
member's  qualified  research  expenses 
(QREs)  exceeded  a  base  amount  for  that 
member.  An  individual  member's  base 
amount,  for  purposes  of  allocating  the 
group  credit  under  the  2000  proposed 
regulations,  was  determined  by 
applying  the  controlled  group's  fixed- 
base  percentage  to  the  member's  average 
annual  gross  receipts  for  the  four  taxable 
years  preceding  the  credit  year.  The 
group  credit  was  allocated  to  a  member 
having  an  excess  amount  of  QREs  by 


multiplying  the  group  credit  by  a 
fraction  having  the  individual  member's 
excess  amount  as  the  numerator  and  the 
aggregate  excess  amount  of  all  the 
members  of  the  controlled  group  as  the 
denominator.  A  similar  allocation 
method  was  provided  for  the  credit  for 
basic  research  payments  and  for  the 
alternative  incremental  research  credit. 

The  preamble  to  the  2000  proposed 
regulations  stated  that  the  purpose  of 
this  method  was  to  allocate  the  group 
credit  to  "those  members  whose  share  of 
current  year  qualified  research  expenses 
exceeds  their  share  of  the  [controlled 
group's]  base  amount."  In  particular,  the 
preamble  noted  that  in  providing  a  rule 
that  reflects  the  incremental  nature  of 
the  research  credit.  Treasury  and  the 
IRS  declined  to  follow  comments  noting 
that  amendments  to  section  41  made  by 
the  1989  Act  required  that  the  allocation 
of  the  group  credit  be  based  on  the 
relative  amounts  of  total  QREs  incurred 
separately  by  members  of  the  controlled 
group: 

In  proposing  rules  for  the  allocation  of  the 
credit,  Treasun,-  and  the  IRS  considered,  but 
were  not  persuaded  by.  certain  taxpayers' 
argument  that  the  elimination  of  the  word 
"increase"  from  the  allocation  rule  in  the 
statute  requires  that  the  credit  be  allocated  on 
the  basis  of  the  gross  amount  of  qualiHed 
research  expenses  incurred  by  the  various 
members  of  the  controlled  group.  Treasury 
and  the  IRS  believe  that  elimination  of  the 
word  "increase"  was  necessitated  by  the 
1989  statutory  amendments  to  the 
computation  of  the  research  credit,  which 
afford  a  credit  in  certain  circumstances  even 
where  the  taxpayer  (or  each  member  of  a 
controlled  group)  is  decreasing  its  gross 
amount  of  qualified  research  expenses  (e.g., 
because  the  taxpayer's  gross  receipts  also  are 
decreasing).  However,  there  is  no  indication 
that  the  elimination  of  the  word  "increase" 
was  intended  to  suggest  that  the  credit  be 
allocated  without  regard  to  its  incremental 
nature.  To  the  contrary,  the  statutory 
prescription  that  the  credit  be  allocated 
according  to  each  member's  proportionate 
share  of  the  qualified  research  expenses 
"giving  rise  to"  the  credit  supports  a  rule  that 
allocates  the  credit  to  those  members  whose 
share  of  current  year  qualified  research 
expenses  exceeds  their  share  of  the  base 
amount. 

Comments  on  the  2000  Proposed 
Regulations 

Two  commentators  submitted  a  series 
of  comments  in  response  to  the  2000 
proposed  regulations.  As  noted  above, 
both  commentators  agreed  that  the 
method  for  computing  the  group  credit 
contained  in  the  2000  proposed 
regulations  is  consistent  with  the 
provisions  of  section  41(f).  The 
conunentators  diverged  significantly, 
however,  with  respect  to  the  method  for 
allocating  the  group  credit.  The  first 
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commentator  supported  the  allocation 
rule  contained  in  the  2000  proposed 
regulations.  The  second  commentator 
reiterated  the  earlier  expressed  view 
that  the  allocation  of  the  group  credit 
should  be  done  on  the  basis  of  each 
member's  total  QREs  (gross  QREs 
method). 

The  second  commentator  set  out  a 
number  of  reasons  why  a  gross  QREs 
method  should  be  adopted  instead  of 
the  method  contained  in  the  2000 
proposed  regulations.  In  particular,  the 
commentator  stated  that  a  gross  QREs 
method  is  the  only  method  consistent 
with  the  plain  meaning  of  section  41(f). 
As  a  related  point,  the  commentator 
claimed  that  a  statutory  amendment 
made  by  the  1989  Act  supports  its  plain 
meaning  argument.  The  commentator 
also  noted  that  the  allocation  method 
contained  in  the  2000  proposed 
regulations,  by  incorporating  both 
individual  member  and  controlled 
group  elements,  was  at  odds  with  the 
computation  method  provided  by  the 
statute  and  failed  to  allocate  rationally 
the  group  credit. 

Treasury  and  the  IRS  continue  to 
believe  that,  compared  to  a  gross  QREs 
method,  an  allocation  method  based  on 
a  group  member's  QREs  in  excess  of  a 
base  amount  more  fully  carries  out  the 
purposes  of  section  41  in  general  and 
the  section  41(f)  controlled  group  credit 
rules.  The  research  credit  is  not,  and  has 
never  been,  a  credit  computed  as  a 
percentage  of  total  qualifying  expenses. 
Rather,  the  research  credit  generally  is 
allowed  only  when  a  taxpayer's  QREs 
exceed  a  base  amount.  Prior  to  the  1989 
Act,  the  research  credit  was  computed 
by  multiplying  the  credit  rate  by  the 
excess  of  the  taxpayer's  current  year 
QREs  over  the  taxpayer's  average  QREs 
for  the  preceding  three  years.  The  1989 
Act  significantly  modified  the 
computation  of  the  research  credit  while 
retaining  the  incremental  approach  of 
the  pre- 1989  Act  credit.  In  general,  the 
research  credit  computation  is  based  on 
whether  and  the  extent  to  which  a 
taxpayer  increases  the  proportion  of  its 
QREs  relative  to  its  recent  gross  receipts, 
compared  to  a  historical  base  period. 
Ultimately,  this  computation  measures 
the  extent  to  which  a  taxpayer's  current 
year  QREs  exceed  a  base  amount. 

Treasury  and  the  IRS  conclude  that 
the  controlled  group  allocation  rules  set 
out  in  section  41(f)  v.rere  not  intended  to 
result  in  the  allocation  of  the  group 
credit  to  individual  members  of  the 
group  in  a  manner  wholly  at  odds  with 
the  incremental  nature  of  the  research 
credit.  The  legislative  history  to  the 
research  credit,  as  originally  enacted  in 
1981,  indicates  that  the  group  credit 
rules  were  enacted  to  ensure  that  the 


research  credit  would  be  allowed  only 
for  actual  increases  in  research 
expenditures.  These  rules  were 
intended  to  prevent  taxpayers  from 
creating  artificial  increases  in  research 
expenditures  by  shifting  expenditures 
among  commonly  controlled  or 
otherwise  related  persons.  H.  Rep.  No. 
97-201,  1981-2  C.B.  (Vol.  2)  364,  and  S. 
Rep.  97-144,  1981-2  C.B.  (Vol.  2)  442. 
In  effect,  the  group  credit  computation 
rule  serves  as  a  cap  on  the  maximum 
amount  of  credit  that  the  members  of 
the  group,  in  the  aggregate,  may  claim. 
A  rule  that  then  allocates  the  group 
credit  based  solely  on  the  total  amount 
of  QREs  incurred  by  each  individual 
member,  however,  would  be 
inconsistent  with  the  incremental 
nature  of  the  credit  and  would  not 
further  the  purpose  of  the  section  41(f) 
group  credit  rules. 

As  during  the  consideration  of  the 
2000  proposed  regulations,  Treasiu-y 
and  the  IRS  do  not  find  persuasive  the 
second  commentator's  argument  that  a 
plain  reading  of  the  statute,  following 
the  deletion  of  the  phrase  "increase  in" 
in  sections  41{f)(l)(AHii)  and 
41(f)(l)(B)(ii)  by  the  1989  Act,  mandates 
a  gross  QREs  method  for  allocating  the 
group  credit.  Prior  to  the  1989  Act,  for 
example,  section  41(fi(l)(A)(ii)  provided 
that  the  research  credit,  if  any, 
allowable  to  each  member  of  a 
controlled  group  was  the  member's 
"proportionate  share  of  the  increase  in 
(fualified  research  expenses  giving  rise 
to  the  credit."  The  phrase  "increase  in  " 
was  deleted  by  the  1989  Act.  The 
commentator  maintained  that  a  gross 
QREs  method  gives  effect  to  the  phrase 
"giving  rise  to  the  credit"  as  well  as  to 
the  deletion  of  the  phrase  "increase  in" 
from  the  statute  by  die  1989  Act  because 
"each  dollar  of  the  group's  QREs  gives 
rise  to  [the]  excess  over  the  group's  base 
amount"  or  "(s)tated  otherwise,  if  you 
eliminate  a  dollar  of  qualified  research 
expenses  from  any  member  of  the  group, 
the  group's  credit  will  be  reduced 
proportionately." 

Tne  reason  for  the  deletion  of  the 
phrase  "increase  in"  is  not  addressed  in 
the  legislative  history  to  the  1989  Act. 
The  changes  to  the  computation  of  the 
research  credit  made  by  the  1989  Act, 
however,  made  a  taxpayer's  QREs  for 
prior  years,  other  than  taxable  years 
beginning  after  December  31,  1983,  and 
before  January'  1,  1989  (base  years), 
irrelevant  to  the  computation  of  the 
credit.  Instead,  the  amount  of  the 
research  credit  now  depends  on 
whether  and  the  extent  to  which  a 
taxpayer  increases  the  proportiort 
(compared  to  that  of  the  base  years)  of 
its  QREs  relative  to  its  average  annual 
gross  receipts  from  the  prior  four  years. 


Accordingly,  although  the  research 
credit  is  still  based  on  the  amount  by 
which  current  year  QREs  exceed  a  base 
amount,  that  base  amount,  unlike  the 
general  research  credit  computation 
prior  to  the  1989  Act,  is  not  a  rolling 
average  of  QREs  incurred  in  the  three 
years  prior  to  the  credit  year.  Treasury 
and  the  IRS,  therefore,  conclude  that  the 
deletion  of  the  phrase  "increase  in  "  was 
intended  to  reflect  this  change,  and  not 
to  indicate  that  the  allocation  of  the 
group  credit  was  to  be  made  using  a 
gross  QREs  method. 

The  second  commentator  noted,  in 
arguing  that  the  allocation  method  in 
the  2000  proposed  regulations 
impermissibly  mixed  controlled  group 
and  individual  member  calculations, 
that  the  allocation  method  favors  those 
members  whose  current  ratio  of  QREs  to 
recent  gross  receipts  exceeds  the 
controlled  group's  fixed-base 
percentage,  regardless  of  whether  that 
member's  ratio,  in  fact,  was  increasing 
or  decreasing.  As  stated  by  the 
commentator,  "(tjhe  group's  fixed-base 
percentage  can  be  wildly  different  from 
the  fixed-base  percentage  for  an 
individual  member  depending  on  the 
individual  member's  separate  QREs  and 
separate  gross  receipts  during  the  [base 
years].  In  other  words,  the  amount  of 
group  credit  that  would  be  allocated  to 
an  individual  member  under  the  2000 
proposed  regulations  may  bear  little  or 
no  relationship  to  what  the  individual 
member  would  be  entitled  to  on  a  stand- 
alone basis,  depending  on  how  similar 
the  individual  member's  separate  fixed- 
base  percentage  was  to  the  group's 
fixed-base  percentage. 

Proposed  Allocation  Rule 

After  considering  the  statute,  the 
legislative  history,  the  written 
comments,  and  the  statements  at  the 
public  hearing.  Treasury  and  the  IRS 
have  determined  that  the  allocation 
method  contained  in  the  2000  proposed 
regulations  does  not  fully  carry  out  the 
purpose  of  the  research  credit  statute 
and.  in  particular,  the  amendments 
made  by  the  1989  Act.  Treasury  and  the 
IRS  continue  to  believe  that  the  method 
for  allocating  the  group  credit  must  take 
into  account  the  incremental  nature  of 
the  credit.  In  considering  the 
consequences  of  the  allocation  method 
contained  in  the  2000  proposed 
regulations,  as  highlighted  by  the 
commentators.  Treasury  and  the  IRS 
believe  that  the  method  may  not,  in 
certain  cases,  appropriately  balance  the 
purpose  of  the  group  credit  computation 
and  allocation  rules  contained  in 
section  41(f)  with  the  general  purpose  of 
the  research  credit,  which  is  to 
encourage  research  activities. 
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group  as  a  whole  shall  be  deemed  to  have 
claimed  more  than  100%  of  the  allowable 
group  credit. 

The  two  commentators  disagreed  as  to 
the  appropriateness  of  this  proposed 
effective  date.  In  particular,  the  second 
commentator  stated  that  it  would  be 
"unconscionable"  for  final  regulations 
containing  the  allocation  method  set  out 
in  the  2000  proposed  regulations  to  be 
applied  retroactively.  The  second 
commentator  therefore  proposed  that 
final  regulations  be  applied 
prospectively  and  that  for  prior  years, 
taxpayers  be  permitted  to  rely  on  final 
regulations  or  an^  other  method  that  is 
reasonable,  including  a  gross  QREs 
method.  Finally,  the  second 
commentator  disputed  "that  there  is  a 
potential  for  abuse  if  members  of  a 
controlled  group  lake  inconsistent 
methods  of  allocation  for  past  years.  The 
fact  that  members  of  the  same  controlled 
group  may,  in  the  aggregate,  claim  more 
than  100%  of  the  group's  Research 
Credit  should  not  make  any  difference." 

The  group  credit  rules  in  section  41(f) 
provide  for  a  total  group  credit.  There  is 
nothing  in  the  statute  or  the  legislative 
history  that  suggests  that  it  then  should 
be  permissible  for  the  members  of  the 
controlled  group  to  claim,  in  the 
aggregate,  an  amount  of  research  credit 
exceeding  the  group  credit.  Treasury' 
and  the  IRS  continue  to  believe  that  the 
purpose  of  the  section  41(f)  group  credit 
rules  would  be  undermined  if  the 
members  of  a  controlled  group  applied 
different  allocation  methods  to  claim 
more  than  100  percent  of  the  group 
credit.  The  preamble  to  the  2000 
proposed  regulations  and  those 
proposed  regulations  themselves 
eliminated  any  ambiguity  that  may  have 
existed  with  respect  to  the  Treasury  and 
IRS  position  on  this  point. 

Accordingly,  Treasury  and  the  IRS 
propose  that  final  regulations  be 
effective  for  taxable  years  beginning  on 
or  after  the  date  that  these  regulations 
are  published  in  the  Federal  Register  as 
final  regulations.  Treasury  and  the  IRS 
further  propose  that  the  final  regulations 
be  retroactive  in  limited  circumstances 
to  prevent  abuse.  Generally,  a  taxpayer 
may  use  any  reasonable  method  of 
computing  and  allocating  the  credit  for 
taxable  years  beginning  before  the  date 
these  regulations  are  published  in  the 
Federal  Register  as  final  regulations. 
However,  paragraph  (b)  relating  to  the 
computation  of  the  group  credit  and 
paragraph  (c).  relating  to  the  allocation 
of  the  group  credit,  will  apply  to  taxable 
years  ending  on  or  after  December  29. 
1999,  i£the  members  of  a  controlled 
group,  as  a  whole,  claimed  more  than 
1 00  percent  of  the  amount  that  would  be 
allowable  under  paragraph  (b).  In  the 


case  of  a  controlled  group  whose 
members  have  different  taxable  years 
and  whose  members  use  inconsistent 
methods  of  allocation,  the  members  of 
the  controlled  group  shall  be  deemed  to 
have,  as  a  whole,  claimed  more  than  100 
percent  of  the  amount  that  would  be 
allowable  under  paragraph  (b). 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  do  not  constitute  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
proposed  regulations.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  proposed  regulations  will  be 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Proposed  Amendments 
to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  notice  of  proposed 
rulemaking  (REG-1 05606-99)  published 
in  the  Federal  Register  on  January  4, 
2000,  (65  FR  258)  is  withdrawn. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.41-0,  the  table  of 
contents  is  amended  as  follows: 

1.  The  entry  for  §  1.41-6(a)(4)  is 
revised. 

2.  The  entries  for  §  1.41-6(b)  through 
(e)  are  revised. 

3.  New  entries  are  added  for  §  1.41- 
6(f)  through  (i). 

The  revisions  and  additions  read  as 
follows: 

§  1 .41  -0    Table  of  contents. 


§1.41-6    Aggregation  of  expenditures. 

(a)  *    *    * 

(4)  Definition  of  group  credit. 

(b)  Computation  of  the  group  credit. 
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(1)  In  general. 

(2)  Start-up  companies. 

(c)  Allocation  of  the  group  credit. 

(1)  In  general. 

(2)  Stand-alone  entity  credit. 

(d)  Examples. 

(e)  For  taxable  years  beginning  before 
lanuary  1,  1990.     - 

(0  Tax  accounting  periods  used. 

(1)  In  general. 

(2)  Special  rule  where  timing  of  research  is 
manipulated. 

(g)  Membership  during  taxable  year  in 
more  than  one  group, 
(h)  Intra-group  transactions. 

(1)  In  general. 

(2)  In-house  research  expenses. 

(3)  Contract  research  expenses. 

(4)  Lease  payments. 

(5)  Payment  for  supplies, 
(i)  Effective  date. 


Par.  3.  Section  1.41-6  is  amended  as 
follows: 

1.  Paragraph  (a)(1)  is  revised. 

2.  Paragraph  (a)(4)  is  revised. 

3.  Paragraph  (b)  is  revised. 

4.  Paragraphs  (c),  (d),  and  (e)  are 
redesignated  as  paragraph  (f),  (g),  and 
(h),  respectively. 

5.  New  paragraphs  (c),  (d),  and  (e)  are 
added. 


6.  Newly  designated  paragraph  (f)(1) 
is  revised. 

7.  New  paragraph  (i)  is  added. 
The  revisions  and  additions  read  as 

follows: 

§  1 .41  -6    Aggregation  of  expenditures. 

(a)  *   *   *  (1)  //J  general.  To  determine 
the  amount  of  research  credit  (if  any) 
allowable  to  a  trade  or  business  that  at 
the  end  of  its  taxable  year  is  a  member 
of  a  controlled  group  of  corporations  or 
a  groTip  of  trades  or  businesses  under 
common  control,  a  taxpayer  must — 

(i)  Compute  the  group  credit  in  the 
manner  described  in  paragraph  (b)  of 
this  section,  and 

(ii)  Allocate  the  group  credit  among 
the  members  of  the  group  in  the  manner 
described  in  paragraph  (c)  of  this  • 
section. 
***** 

(4)  Definition  of  group  credit.  For 
purposes  of  this  section,  the  term  group 
credit  means  the  research  credit  (if  anv) 
allowable  to  a  controlled  group  of 
corporations  or  a  group  of  trades  or 
businesses  under  common  control. 

(b)  Computation  of  the  group  credit — 
(1)  In  general.  All  members  of  a 
controlled  group  of  corporations  or  a 


group  of  trades  or  businesses  under 
common  control  are  treated  as  a  single 
taxpayer  for  purposes  of  computing  the 
research  credit.  'The  group  credit  is 
computed  by  applying  all  of  the  section 
41  computational  rules  on  an  aggregate 
basis. 

(2)  Start-up  companies.  A  controlled 
group  Df  corporations  or  a  group  of 
trades  or  businesses  under  common 
control  is  treated  as  a  start-up  company 
for  purposes  of  determining  the  group's 
fixed-base  percentage  under  .section 
41(c)(3)(B)(ii)  only  if  each  member  of 
the  group  qualifies  as  a  start-up 
company  under  section  41(c)(3)(B)(i). 

(c)  Allocation  of  the  group  credit — (1) 
In  general.  To  determine  the  amount  of 
the  group  credit  (if  any)  computed 
under  paragraph  (b)  of  this  section  that 
is  allocated  to  a  member  of  the  group, 
a  taxpayer  must — 

(i)  Compute  the  member's  stand-alone 
entity  credit;  and 

(ii)  Multiply  the  group  credit  by  the 
ratio  that  the  member's  stand-alone 
entity  credit  bears  to  the  sum  of  the 
stand-alone  entity  credits  of  all  the 
members  of  the  group: 


group  credit  x 


member' s  stand-alone  entity  credit 

sum  of  all  the  members'  stand-alone  entity  credits 


(2)  Stand-alone  entity  credit.  For 
purposes  of  this  section,  the  term  stand- 
alone entity  credit  means  the  research 
credit  (if  any)  that  would  be  allowable 
to  a  member  of  a  group  if  the  credit  were 
computed  without  regard  to  section 
41(f).  In  computing  a  member's  stand- 
alone entity  credit,  a  taxpayer  must  use 
the  same  method  (i.e.,  the  computation 
method  provided  in  section  41(a)  or  the 
elective  method  provided  in  section 
41(c)(4))  that  was  used  to  compute  the 


group  credit.  Therefore,  if  the  research 
credit  determined  under  section  41(a)  is 
not  allowable  to  the  group  and  the 
group  credit  is  computed  using  the 
alternative  incremental  research  credit 
(AIRC)  rules  of  section  41(c)(4),  each 
member's  stand-alone  entity  credit  also 
must  be  computed  using  the  AIRC  rules, 
even  if  the  research  credit  determined 
under  section  41(a)  would  be  allowable 
to  a  member  if  that  member  were  not  a 
part  of  the  group. 


(d)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  Research  credit — (i)  Facts.  A. 
B.  and  C,  all  of  which  are  calendar-year 
taxpayers,  are  members  of  a  controlled  group 
of  corporations.  Neither  A,  B,  nor  C  made  any 
basic  research  payments  for  their  taxable  year 
ending  December  31.  2003.  For  purposes  of 
computing  the  group  credit  for  the  2003 
taxable  year  (the  credit  year),  A,  B,  and  C  had 
the  following: 


Credit  Year  Qualified  Research  Expenses  (QREs) 

1984-1988  QREs 

1984-1988  Gross  Receipts  

Average  Annual  (Sross  Receipts  for  4  Years  Preceding  the  Credit  Year 


S200X 
$40x 
$1,000x 
$1 ,200x 


$20x 
$10x 
$350x 
S200X 


Group  ag- 
gregate 


$11  Ox 
SIOOx 
$150x 
$300x 


S330X 
SISOx 
S1.500X 
Sl,700x 


(ii)  Computation  of  the  group  credit — (A) 
In  general.  The  research  credit  allowable  to 
the  group  is  computed  as  if  the  three 
corporations  were  one  taxpayer.  The  group 
credit  is  equal  to  20  percent  of  the  excess  of 
the  group's  aggregate  credit  year  QREs 
(S330x)  over  the  group's  base  amount 
($170x).  The  group  credit  is  0.20  x 
($330x-Sl70x).  which  equals  $32x. 

(B)  Group's  base  amount — (1) 
Computation.  The  group's  base  amount 


equals  the  greater  of:  the  group's  fixed-base 
percentage  (10  percent)  multiplied  by  the 
group's  aggregate  average  annual  gross 
receipts  for  the  4  taxable  years  preceding  the 
credit  year  (Sl,700x).  or  the  group's 
minimum  base  amount  ($165x).  The  groups 
base  amount,  therefore,  is  S170x,  which  is 
the  greater  of:  0.10  x  $1.700x,  which  equals 
$170x,orSl65x.  "* 

[2]  Group's  minimum  Ixise  amount.  The 
group's  minimum  base  amount  is  50  percent 


of  the  group's  aggregate  credit  year  QREs. 
The  group's  minimum  base  amount  is  0.50  x 
$330x,  which  equals  $165x. 

[3]  Group's  fixed-base  percentage.  The 
group's  fixed-base  percentage  is  the  lesser  of: 
theTatio  that  the  group's  aggregate  QREs  for 
the  taxable  years  beginning  after  December 
31,  1983.  and  before  January  1.  1989.  bears  ' 
to  the  group's  aggregate  gross  receipts  for  the 
same  period,  or  16  percent  (the  statutory 
minimum).  The  group's  fixed-base 
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percentage,  therefore,  i.s  10  percent,  which  is 
the  lesser  of:  SI  iOx/Sl.500x.  which  equals  10 
percent,  or  16  pprcent. 


(iii)  Allocation  of  the  group  credit.  The 
group  credit  of  S32x  is  allocated  among  the 
members  of  the  group  based  on  the  ratio  that 
each  member's  stand-alone  entity  credit  bears 


to  the  sum  of  the  stand-alone  entity  credits 
of  all  the  members  of  the  controlled  group. 
The  $32x  group  credit  is  allocated  as  follows: 


B 


Total 


Stand-Alone 
Allocation  Ratio 
Multiplied  by:  G 
Equals:  Credit 


Enify 


Credit  

Stand-Alone  Entity  Credit/Sum  of  Stand-Alone  Entity  Credits) 

tDup  Credit  .' 

A  located  to  Member 


$20x 

20/33 

$32x 

$19.39x 


$2x 
2/33 
$32x 
$1.94x 


$11x 
11/33 
$32x 
'S10.67X 


$33x 
$32x 


Example  2.  M 
company — I 
are  calendar-ve 
a  controlled  gro  i 


)  F(  ct. 


mber  is  a  start-up 
's.  D.  E,  and  F,  all  of  which 
taxpayers,  are  members  of 

p  of  corporations.  F  is  a 


start-up  company  under  section  41(c)(3)(B)(i). 
D  and  E  are  not  start-up  companies  under 
section  41(c)(3)(B)(i).  Neither  D.  E.  nor  F 
made  any  basic  research  payments  during  the 


2003  taxable  year.  For  purposes  of  computing 
the  group  credit  for  the  2003  taxable  year  (the 
credit  year).  D.  E,  and  F  had  the  following: 


Group  ag- 
gregate 


iQREs 


Credit  Year  QRgs 
1984-1988 
1984-1988  G 
Average  Annual 


aross 


Receipts  

Gross  Receipts  for  4  Years  Preceding  the  Credit  Year 


$200x 
$55x 
Sl.OOOx 
$1,200x 


S20x 
S15x 
$400x 
S200X 


$50x 
$0x 
$0x 
SOx 


$270x 
$70x 
$1.400x 
S1,400x 


(ii)  Campu 
In  general.  The 
the  group  is  co 
corporations  we 
credit  is  equal  tc 
the  group's  aggn 
(S270x)  over  the 
(Sl35x).  The 
(S270x-S135x 

(B)  Group's 
Computation 
equals  the  great*  r 
percentage  (5 
group's  aggregat 
receipts  for  the 
credit  year  (SI 


tatbn  of  the  group  credit — (A) 
esearch  credit  allowable  to 

uted  as  if  the  three 
e  one  taxpayer.  The  group 
20  percent  of  the  excess  of 
gate  credit  year  QREs 
group's  base  amount 

credit  is  0.20  x 
which  equals  S27x. 

amount — (2) 
e  group's  base  amount 
of:  the  group's  fixed-base 
pe  rcent)  multiplied  by  the 
!  average  annual  gross 
taxable  years  preceding  the 
.  or  the  group's 


n  pi 


!  grc  jp 


be  se  I 
T. 


4  )0x). 


minimum  base  amount  (Sl35x).  The  group's 
base  amount,  therefore,  is  $135x.  which  is 
the  greater  of:  0.05  x  $l,400x,  which  equals 
S70x.  orSl35x. 

(2)  Group's  minimum  base  amount.  The 
group's  minimum  base  amount  is  50  percent 
of  the  group's  aggregate  credit  year  QREs. 
The  group's  minimum  base  amount  is  0.50  x 
S270X,  which  equals  S135x. 

[3]  Group's  fixed-base  percentage.  Because 
only  one  member  of  the  group,  F.  is  a  start- 
up company  under  section  41(c)(3)(B)(i).  the 
group  is  not  a  start-up  company  under 
paragraph  (b)(2)  of  this  section.  Therefore, 
the  group's  fixed-base  percentage  is  the  lesser 
of:  the  ratio  that  the  group's  aggregate  QREs 


for  the  taxable  years  beginning  after 
December  31,  1983,  and  before  January  1, 
1989,  bears  to  the  group's  aggregate  gross 
receipts  for  the  same  period,  or  16  percent 
(the  statutory  minimum).  The  group's  fixed- 
base  percentage,  therefore,  is  5  percent, 
which  is  the  lesser  of:  $70x/$l,400x,  which 
equals  5  percent,  or  16  percent. 

(iii)  Allocation  of  the  group  credit.  The 
group  credit  of  $27x  is  allocated  among  the 
members  of  the  group  based  on  the  ratio  that 
each  member's  stand-alone  entity  credit  bears 
to  the  sum  of  stand-alone  entity  credits- of  all 
the  members  of  the  controlled  group.  The 
$27x  group  credit  is  allocated  as  follows: 


Total 


Stand-Alone 
Allocation  Ratio 
Multiplied  by:  G 
Equals:  Credit 


Entty 


Credit  

Stand-Alone  Entity  Credit/Sum  of  Stand-Alone  Entity  Credits) 

Credit  

Alocated  to  Member 


$20x 
20/27 
$27x 
$20x 


$2x 
2/27 
$27x 
$2x 


$5x 
5/27 
$27x 
$5x 


S27x 


$27x 


Example  3. 
(i)  Facts.  G,  H, 
calendar-year  t 
controlled  grouj 
H.  and  I  qual 
under  section  4 
year  is  the  fifth 


Gi  oup 


is  a  start-up  company — 
a  id  I.  all  of  which  are 
a  [payers,  are  members  of  a 
of  corporations.  Each  of  G. 
fiet  as  a  start-up  company 

(c)(3)(B)(i).  The  2003  taxable 
I  axable  year  beginning  after 


December  31,  1993,  for  which  each  of  G.H. 
and  I  ha.s  QREs.  Because  each  of  G.  H.  and 
I  qualifies  as  a  start-up  company  under 
section  41(c)(3)(B)(i),  the  group  is  treated  as 
a  start-up  company  under  paragraph  (b)(2)  of 
this  section.  The  2003  taxable  year  is  the  fifth 
taxable  year  beginning  after  December  31. 


1993,  for  which  the  group  has  QREs.  Neither 
G,  H,  nor  I  made  any  basic  research  payments 
during  the  2003  taxable  year.  For  purposes  of 
compifting  the  group  credit  for  the  2003 
taxable  year  (the  credit  year),  G.  H,  and  I  had 
the  following: 


Group  ag- 
gregate 


Credit  Year  QRE  s 
1984-1988  QRgs 
1984-1988  G 
Average  Annual 


aroes 


Receipts  

Gross  Receipts  for  4  Years  Preceding  the  Credit  Year 


$255x 
$0x 

SOx 

S1.600X 


$25x 
SOx 
SOx 
$340x 


S100X 
SOx 
SOx 
S300X 


S380X 
SOx 
SOx 
S2.240X 


(ii)  Compu 
In  general.  The 
the  group  is  con 
corporations  w 
credit  is  equal 


tatlpn  of  the  group  credit — (A) 
esearch  credit  allowable  to 
puted  as  if  the  three 

one  taxpayer.  The  group 
20  percent  of  the  excess  of 


e'e  ( 


t( 


the  group's  aggregate  credit  year  QREs 
(S380x)  over  the  group's  base  amount 
(S190x).  The  group  credit  is  0.20  x  ($380x 
S190x).  which  equals  $38x. 


(B)  Group's  base  amount — (J) 
Computation.  The  group's  base  amount 
equals  the  greater  of:  the  group's  fixed-base 
percentage  (3  percent)  multiplied  by  the 
group's  aggregate  average  annual  gross 
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receipts  for  the  4  taxable  years  preceding  the 
credit  year  ($2,240x),  or  the  group's 
minimum  base  amount  ($190x).  The  group's 
base  amount,  therefore,  is  $190x,  which  is 
the  greater  of:  0.03  x  $2,240x,  which  equals 
$67.2x,  or  $190x. 

(2)  Group's  minimum  base  amount.  The 
group's  minimum  base  amount  is  50  percent 
of  the  group's  aggregate  credit  year  QREs. 


The  group's  minimum  base  amount  is  0.50  x 
$380x,  which  equals  $190x. 

[3]  Group's  fixed-base  percentage.  Each 
member  of  the  group  is  a  start-up  company 
under  section  41(c)(3)(B)(i).  therefore,  the' 
group  is  a  start-up  company  under  paragraph 
(b)(2)  of  this  section.  Because  the  2003 
taxable  year  is  the  fifth  taxable  year 
beginning  after  December  31.  1993.  for  which 
the  group  has  QREs,  under  section 


Stand-Alone  Entity  Credit  

Allocation  Ratio  (Stand-Alone  Entity  Credit/Sum  of  Stand-Alone  Entity  Credits) 
Multiplied  by:  Group  Credit 


$25.5x  $2.5x 

25.5/38  2.5/38 

S38x  S38x 

Equals:  Credit  Allocated  to  Member i  $25.5x  S2.5x 


41(c)(3)(B)(ii)(I).  the  group's  fixed-base 
percentage  is  3  percent. 

(iii)  Allocation  of  the  group  credit.  The 
group  credit  T)fS38x  is  allocated  among  the 
members  of  the  group  based  on  the  ratio  that 
each  member's  stand-alone  entity  credit  bears 
to  the  sum  of  stand-alone  entity  credits  of  all 
the  members  ^f  the  controlled  group.  The 
$38x  group  credit  is  allocated  as  follows: 


H 


Total 


SlOx 
10/38 
S38x 
SI  Ox 


$38x 


$38x 


Example  4.  Group  alternative  incremental 
research  credit — (i)  Facts.  J,  K,  and  L.  all  of 
which  are  calendar-year  taxpayers,  are 
members  of  a  controlled  group  of 
corporations.  The  research  credit  under 


section  41(a)  is  not  allowable  to  the  group  for 
the  2003  taxable  year  because  the  group's 
aggregate  QREs  for  the  2003  taxable  year  are 
less  than  the  group's  base  amount.  The  group 
credit  is  computed  using  the  AIRC  rules  of 


Credit  Year  QREs  : 

Average  Annual  Gross  Receipts  for  4  Years  Preceding  the  Credit  Year 


section  41(c)(4).  For  purposes  of  computing 
the  group  credit  for  the  2003  taxable  year  (the 
credit  year),  J,  K.  and  L  had  the  following: 


SOx 
SI  .200x 


$20x 
S200X 


SilOx 
i  S300X 


Group  ag- 
gregate 


$130x 
S1,700x 


(ii)  Computation  of  the  group  credit.  The 
research  credit  allowable  to  the  group  is 
computed  as  if  the  three  corporations  were 
one  taxpayer.  The  group  credit  is  equal  to  the 
sum  of:  2.65  percent  of  so  much  of  the 
group's  aggregate  QREs  for  the  taxable  year 
as  exceeds  1  percent  of  the  group's  aggregate 
average  annual  gross  receipts  for  the  4 
taxable  years  preceding  the  credit  year,  but 
does  not  exceed  1.5  percent  of  such  average; 


3.2  percent  of  so  much  of  the  group's 
aggregate  QREs  as  exceeds  1.5  percent  of 
such  average  but  does  not  exceed  2  percent 
of  such  average:  and  3.75  percent  of  so  much 
of  such  QREs  as  exceeds  2  percent  of  such 
average.  The  group  credit  is  [0.0265  x 
[($l,700x  X  0.015)  -  (S1.700X  x  0.01)])  + 
[0.032  X  [(Sl,700x  X  0.02)  -  ($l,700x  x 
0.015)]]  +  [0.0375  X  [Sl30x-($l,700x  x 
0.02)]],  which  equals  $4.10x. 


(iii)  Allocation  of  the  group  credit.  The 
group  credit  is  allocated  to  each  member  of 
the  group  by  multiplying  the  group  credit  by 
the  ratio  that  each  member's  stand-alone 
entity  credit"  bears  to  the  sum  of  the  stand- 
alone entity  credits  of  all  the  members  of  the 
group.  The  S4.10x  group  credit  is  allocated 
as  follows: 


Stand-Alone  Entity  Credit  

Allocation  Ratio  (Stand-Alone  Entity  Credit/Sum  of  Stand-Alone  Entity  Credits) 

Multiplied  by:  Group  Credit  

Equals:  Credit  Allocated  to  Member 


Total 


SOx. 

S.66X 

S3.99X 

0/4.65 

1  0.66/4.65 

3.99/4.65 

S4.10X 

S4.10X 

S4.10X 

SOx 

S.58X 

'  $3.52x 

S4.65X 


S4.10X 


(e)  For  taxable  years  beginning  before 
January  1,  1990.  For  taxable  years 
beginning  before  January  1,  1990,  see 

§  1.41-6  as  contained  in  26  CFR  part  1, 
revised  April  1,  2003. 

(f)  Tax  accounting  periods  used — (1) 
In  general.  The  credit  allowable  to  a 
member  of  a  controlled  group  of 
corporations  or  a  group  of  trades  or 
businesses  under  common  control  is 
that  member's  share  of  the  group  credit 
computed  as  of  the  end  of  that  member's 
taxable  year.  In  computing  the  group 
credit  for  a  group  whose  members  have 
different  taxable  years,  a  member 
generally  should  treat  the  taxable  year  of 
another  member  that  ends  with  or 
within  the  credit  year  of  the  computing 
member  as  the  credit  year  of  that  other 
member.  For  example,  M,  N,  and  O  are 
members  of  a  controlled  group  of 


corporations.  M  and  N  file  a  calendar 
year  consolidated  return.  O  files  a 
separate  return  using  a  fiscal  year 
ending  June  30.  For  purposes  of 
computing  the  group  credit  at  the  end 
of  the  M's  and  N's  (the  computing 
members')  calendar  year  on  December 
31,  O's  fiscal  year  ending  June  30, 
which  ends  within  the  M's  and  N's 
calendar  year,  is  treated  as  O's  credit 
year. 
*         *        *        *        * 

(i)  Effective  date.  Paragraphs  (a)(1), 
(a)(4),  (b).(c),(d),  and  (f)(1)  of  this 
section  are  applicable  for  taxable  years 
beginning  on  or  after  the  date  these 
regulations  are  published  in  the  Federal 
Register  as  final  regulations.  Generally, 
a  taxpayer  may  use  any  reasonable 
method  of  computing  and  allocating  the 
credit  for  taxable  years  beginning  before 


the  date  these  regulations  are  published 
in  the  Federal  Register  as  final 
regulations.  However,  paragraph  (b) 
relating  to  the  computation  of  the  group 
credit  and  paragraph  (c),  relating  to  the 
allocation  of  the  group  credit,  will  apply 
to  taxable  years  ending  on  or  after 
December  29,  1999,  if  the  members  of  a 
controlled  group,  as  a  whole,  claimed 
more  than  100  percent  of  the  amount 
that  would  be  allowable  under 
paragraph  (b).  In  the  case  of  a  controlled 
group  whose  members  have  different 
taxable  years  and  whose  meipbers  use 
inconsistent  methods  of  allocation,  the 
memj)ers  of  the  controlled  group  shall 
be  deemed  to  have,  as  a  whole,  claimed 
more  than  100  percent  of  the  amount 
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DEPARTMEN 
SECURITY 

Coast  Guard 

33  CFR  Part  1 
[CGD08-03-01 1 
RIN  1625-AA09 


Drawbridge  Operation  Regulation; 
Mississippi  River.  Iowa  and  Illinois 


AGENCY:  Coast 
action:  Notice 


summary:  The 
change  the 
Rock  Lsland  R; 
Drawbridge 
Mississippi  Ri 
Island,  IHinois, 
not  open  for  ri 
remain  in  the 
position  from 
September  28 


ai  TOSS 


would  allow  t 
running  of  a 
community  evbnt 


Coast  Guard  proposes  to 
lation  governing  the 
ilroad  &  Highway 

the  Upper 
.'er  at  Mile  482.9,  at  Rock 
The  drawbridge  need 
.'er  traffic  and  may 
;losed-to-navigation 
':30  a.m.  to  11:30  a.m.  on 
2003.  This  proposed  rule 
le  annually  scheduled 
race  as  part  of  a  local 


fcot 


Comments  and  related  material 
Coast  Guard  on  or  before 


DATES: 

must  reach  th« 
August  28, 
ADDRESSES:  Y( 
and  related  m 
Eighth  Coast 
Branch.  1222 
MO  63103-281 
maintains  the 
rulemaking 
received  from 
documents 
being  availabl 
become  part  o 
available  for  i 
room  2.107f  in 
Federal  Buildi 
District,  betw 
Monday  throu 
holidavs 


Request  for  Cc  mments 

We  encoura  ;e 
this  rulemakir  ai 
comments  anc 


Guard,  DHS. 

of  proposed  rulemaking. 


20()3. 

u  may  mail  comments 
c  terial  to  Commander, 
Guard  District,  Bridge 
Spruce  Street,  St.  Louis, 
2.  Commander  (obr) 
jublic  docket  for  this 
Ci  imments  and  material 
he  public,  as  well  as 
inqicated  in  this  preamble  as 
in  the  docket,  will 
this  docket  and  will  be 
r  spection  or  copying  at 
the  Robert  A.  Young 
g  at  Eighth  Coast  Guard 

8  a.m.  and  4  p.m., 
;h  Friday,  except  Federal 


11 

esn 


n  FORMATION  CONTACT:  Mr. 

VViebiisch,  Bridge 

(314) 539-3900. 


FOR  FURTHER 

Roger  K 
Administrator 
extension  237 
SUPPLEMENTARkr  INFORMATION: 


you  to  participate  in 
by  submitting 
related  material.  If  you 


do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGD08-03-011), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Eighth 
Coast  Guard  District,  Bridge  Branch,  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time  . 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

On  February  19,  2003,  the  Department 
of  the  Army  Rock  Island  Arsenal 
requested  a  temporary  change  to  the 
operation  of  the  Rock  Island  Railroad  & 
Highway  Drawbridge  across  the  Upper 
Mississippi  River.  Mile  482.9  at  Rock 
Island,  Illinois  to  allow  the  drawbridge 
to  remain  in  the  closed  to  navigation 
position  for  a  four  hour  period  while  a 
foot  race  is  run  across  the  drawbridge. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft  that  will  be 
minimally  impacted  by  the  limited 
closure  period  of  four  hours.  Presently, 
the  draw  opens  on  signal  for  passage  of 
river  traffic.  The  Rock  Island  Arsenal 
requested  the  drawbridge  be  permitted 
to  remain  closed-to-navigation  from  7:30 
a.m.  until  11:30  a.m.  on  Sunday. 
September  28,  2003. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator^'  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  Coast  Guard  expects  that  this 
temporary  change  to  operation  of  the 
Rock  Island  Railroad  &  Highway 


Drawbridge  will  have  minimal 
economic  impact  on  commercial  traffic 
operating  on  the  Upper  Mississippi 
River.  This  temporary  change  has  been 
written  in  such  a  manner  as  to  allow  for 
minimal  interruption  of  the 
drawbridge's  regular  operation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  be  in 
effect  for  only  4  hours  early  on  a  Sunday 
morning,  and  the  Coast  Guard  expects 
the  impact  of  this  action  to  be  minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Mr.  Roger  K. 
Wiebusch,  Bridge  Administrator,  Eighth 
Coast  Guard  District,  Bridge  Branch,  at 
(314)  539-3900,  extension  2378. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
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compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
.Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
envirormiental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  emalyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 


it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  (32)(e),  of  Commandant 
Instruction  Ml 64 75. ID,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 
Paragraph  32(e)  excludes  the 
promulgation  of  operating  regulations  or 
procedures  for  drawbridges  from  the 
environmental  documentation 
requirements  of  the  National 
Envirormiental  Policy  Act  (NEPA). 
Since  this  proposed  regulation  would 
alter  the  normal  operating  conditions  of 
the  drawbridge,  it  falls  within  this 
exclusion.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Effective  7:30  a.m.  to  11:30  a.m.  on 
September  28,  2003,  §  117.T395  is 
added  to  read  as  follows: 

§  11 7.T395    Upper  Mississippi  River. 

Rock  Island  Railroad  and  Highway 
Drawbridge,  Mile  482.9,  Upper 
Mississippi  River. 

From  7:30  a.m.  to  11:30  a.m.  on 
September  28,  2003  the  drawspan  need 
not  open  for  river  traffic  and  may  be 
maintained  in  the  closed-to-navigation 
position. 


Dated:  July  10,  2003. 

R.F.  Duncan, 

Hear  Admiral,  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  03-19257  Filed  7-28-03;  8:45  am] 

BILUriG  CODE  4910-1S-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  17 
RIN  2900-AK94 


Payment  for  Non-VA  Physician 
Services  Associated  With  Either 
Outpatient  or  Inpatient  Care  Provided 
at  Non-VA  Facilities 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  Department  of  Veterans  Affairs 
(VA)  medical  regulations  concerning 
payment  for  non-VA  physician  services 
that  are  associated  with  either 
outpatient  or  inpatient  care  provided  to 
eligible  VA  beneficiaries  at  non-VA 
facilities.  Currently,  the  medical 
regulations  require  all  VA  facilities  to 
reimburse  for  non-VA  physician 
services  based  upon  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
physician  fee  schedule  in  effect  at  the 
time  the  services  are  provided. 
However,  it  appears  that  special 
circumstances  exist  in  the  state  of 
Alaska.  If  the  standard  payment 
methodology  is  implemented  in  Alaska, 
VA  payments  will  be  significantly  less 
than  the  usual  and  customary  charges 
for  the  state.  This,  in  turn,  may 
potentially  limit  VA  patient  access  to 
non-VA  health  care.  Since  a  large 
portion  of  VA  health  care  provided  in 
Alaska  is  obtained  from  non-VA 
sources,  this  could  negatively  impact 
the  quality  of  care  provided  veterans 
living  in  that  state.  Therefore,  to  ensure 
that  amounts  paid  to  physicians  better 
represent  the  local  cost  to  furnish  a 
service,  while  continuing  to  achieve 
program  cost  reductions,  we  propose  to 
establish  an  Alaska-specific  payment 
methodology  for  inpatient  and 
outpatient  non-VA  physician  services 
within  that  state. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  September  29,  2003. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1064, 
Washington,  DC  20420;  or  fax  conunents 
to  (202)  273-9289;  or  e-mail  conunents 
to  OGCRegulations@maiI.va.gov. 


44508 


Federal  Register /Vol.  68,  No.  145  /  Tuesday,  July  29,  2003  /  Proposed  Rules 


Comments  sh(  luld  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK94."  All  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulation  Po  icy  and  Management, 
Room  1063B,  jetween  the  hours  of  8 
a.m.  and  4:30  D.m.,  Monday  through 
Friday  (excepi  holidays).  Please  call  202 
273-9515  for  iji  appointment. 


IIJIFORMATION  CONTACT:  Rex 
Business  Office  (16), 
Health  Administration. 

Veterans  Affairs,  810 

Averiue,  NW.,  Washington,  DC 

2!'3-0321.  (This  is  not  a 


FOR  FURTHER 
Qilmore,  Chie 
Veterans 
Department  ol 
Vermont 
20420. (202) 
toll-free  numbjr.) 

SUPPLEMENTAR\r  INFORMATION:  The  VA 
Healthcare  Sy;  tem  converted  to  a 
Centers  for  Me  dicare  and  Medicaid 
Services  (CMS  (  Resource  Based  Relative 
Value  System  RBRVS)  payment 
schedule  for  o  itpatient  care  purchased 
from  commun:  ty  providers  in  1999.  At 
that  time,  because  of  concerns  regarding 
the  high  cost  o  f  care  in  the  state  of 
Alaska,  the  state  was  granted  an 
exemption  tha :  kept  payments  for  non- 
VA  health  car«  in  that  state  under  the 
previous  system.  That  system  created  a 
fee  schedule  ei  ich  year  based  upon  the 
75th  percentih  i  of  at  least  eight  billed 
amounts  recei^'ed  in  the  previous  year. 
This  resulted  i  a  significant  fee  schedule 
changes  each  )  ear,  and  a  schedule  that 
was  not  compi  ehensive. 

Following  an  actuarial  study 
completed  in  2  001  and  subsequent 
meetings  with  v  A  Alaska  officials  and 
community  providers,  VA  determined 
that  special  circumstances  still  exist  in 
Alaska.  If  the  standard  payment 
methodology  ii;  implemented  in  Alaska, 
VA  payments  1  vill  be  significantly  less 
than  the  usual  and  customary  charges 
for  the  state.  A>  a  result,  cormnunity 
practitioners  n  ay  be  unwilling  to  accept 
VA  patients.  Since  a  large  portion  of  VA 
health  care  provided  in  Alaska  is 
obtained  from  non-VA  sources,  this  may 
limit  VA  patient  access  to  health  care 
and  negatively!  i'^P^'^  ^®  quality  of 
care  provided  Veterans  living  in  that 
state.  Therefor^,  to  ensiare  that  amounts 
paid  to  physicians  better  represent  the 
local  cost  to  furnish  a  service,  VA 
proposes  to  establish  a  special  payment 
methodology  f^r  inpatient  and 
outpauent  nonVA  care  provided  in 
Alaska.  Under  the  proposed 
methodology,  ihe  VA  Fee  Schedule 
would  include  in  the  new  §  17.56(d),  a 
payment  systei  n  for  non-VA  care  in 
Alaska  that  do(  ss  not  compromise  access 
to  care  for  veterans,  is  comprehensive 
for  all  Current  Procedural  Terminology 
(CPT)  codes,  aid  accounts  for  the 


geographic  and  specialty  care  challenges 
of  Alaska. 

In  Alaska,  VA  proposes  to  pay  for 
services  in  accordance  with  a  fee 
schedule  that  uses  CPT  codes  utilized 
by  CMS.  VA  would  pay  a  specific 
amount  for  each  service  for  which  there 
is  a  corresponding  CPT  code.  Under  the 
VA  Fee  Schedule,  the  amount  paid  in 
Alaska  for  each  CPT  code  would  be  90 
percent  of  the  average  amount  VA 
actually  paid  in  Alaska  for  the  same 
services  in  Fiscal  Year  (FY)  2002.  For 
services  that  VA  did  not  have  occasion 
to  pay  for  in  Alaska  in  FY  2002,  and  for 
services  represented  by  CPT  codes 
established  after  FY  2002,  VA  would 
take  the  CMS  rate  for  each  unpaid  code 
and  multiply  it  times  the  average 
percentage  paid  by  VA  in  Alaska  for 
CMS  like  codes.  VA  would  increase  the 
amounts  on  the  VA  Fee  Schedule  for 
Alaska  armually  in  accordance  with 
annual  inflation  rate  adjustments 
published  by  CMS. 

Finally,  this  document  would  make 
non-substantive  revisions  in  paragraphs 
(a)  and  (b)  of  §  17.56  to  reflect  the  name 
change  of  the  former  Health  Care 
Financing  Administration  to  Centers  for 
Medicare  and  Medicaid  Services. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  in  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  goverrunents,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  proposed  rule  would  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments,  or  the  private  sector. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  this  document  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  through 
612.  The  proposed  rule  would  not  cause 
a  significant  economic  impact  on  health 
care  providers,  suppliers,  or  entities 
since  only  a  small  portion  of  the 
business  of  such  entities  concerns  VA 
beneficiaries.  Therefore,  pursuant  to  5 


U.S.C.  605(b),  the  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  are  64.009,  64.010 
and  64.011. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure,  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug    . 
abuse,  Foreign  relations,  Government 
contracts,  Grant  programs — health, 
Government  programs — veterans.  Health 
care.  Health  facilities,  Health 
professions.  Health  records.  Homeless, 
Medical  and  dental  schools.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  home  care, 
Philippines,  Reporting  and 
recordkeeping  requirements,  • 

Scholarships  and  fellowships.  Travel 
and  transportation  expenses,  Veterans. 

Approved:  April  21,  2003. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  VA  proposes  to  amend  38 
CFR  part  17  as  follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  1721,  unless 
otherwise  noted. 

2.  Section  17.56  is  amended  by: 

A.  In  paragraph  (a),  first  sentence, 
removing  "Except  for  anesthesia 
services,"  and  adding,  in  its  place, 
"Except  for  anesthesia  services,  and 
services  provided  in  the  State  of  Alaska 
under  paragraph  (d)  of  this  section,"; 
removing  "Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration  (HCFA)  under 
Medicare's  participating"  and  adding,  in 
its  place,  "Centers  for  Medicare  and 
Medicaid  Services'  participating";  and 
in  the  third  sentence,  removing 
"calculated  under  Medicare's 
participating"  and  adding,  in  its  place, 
"calculated  under  Centers  for  Medicare 
and  Medicaid  Services'  participating". 

B.  In  paragraph  (b),  removing 
"Medicare's  participating"  and  adding, 
in  its  place,  "Centers  for  Medicare  and 
Medicaid  Services'  participating";  and 
removing  "calculating  the  Medicare  fee" 
and  adding,  in  its  place^  "calculating  the 
Centers  for  Medicare  and  Medicaid 
Services'  fee". 

C.  Redesignating  paragraphs  (d)  and 
(e)  as  paragraphs  (e)  and  (f). 
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respectively.  In  newly  redesignated 
paragraph  (f),  removing  the  phrase 
"paragraphs  (a)  through  (d)"  and 
adding,  in  its  place,  "paragraphs  (a) 
through  (e)". 

D.  Adding  a  new  paragraph  (d). 

The  addition  reads  as  follows: 

§  17.56  Payment  for  non-VA  physician 
services  associated  with  outpatient  and 
inpatient  care  provided  at  non-VA  facilities. 

***** 

(d)  In  Alaska,  VA  will  pay  for  services 
in  accordance  with  a  fee  schedule  that 
uses  CPT  codes  utilized  by  Centers  for 
Medicare  and  Medicaid  Services.  VA 
will  pay  a  specific  amount  for  each 
service  for  which  there  is  a 
corresponding  CPT  code.  Under  the  VA 
Fee  Schedule  the  amount  paid  in  Alaska 
for  each  CPT  code  will  be  90  percent  of 
the  average  amount  VA  actually  paid  in 
Alaska  for  the  same  services  in  Fiscal 
Year  (FY)  2002.  For  services  that  VA  did 
not  have  occasion  to  pay  for  in  Alaska 
in  FY  2002,  and  for  services  represented 
by  CPT  codes  established  after  FY  2002, 
VA  will  take  the  Centers  for  Medicare 
and  Medicaid  Services'  rate  for  each 
unpaid  code  and  multiply  it  times  the 
average  percentage  paid  by  VA  in 
Alaska  for  Centers  for  Medicare  and 
-Medicaid  Services-like  codes.  VA  will 
increase  the  amounts  on  the  VA  Fee 
Schedule  for  Alaska  annually  in 
accordance  with  annual  inflation  rate 
adjustments  published  by  Centers  for 
Medicare  and  Medicaid  Services. 
Payment  for  non-VA  physician  services 
in  Alaska  shall  be  the  lesser  of  the 
amount  billed,  or  the  amount  calculated 
under  this  subpart. 

(Authority:  38  U.S.C.  513,  1703,  1728) 
*.**** 

|FR  Doc.  03-19174  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  8320-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7570] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA), 


Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  aimual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insiu^nce  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  FEMA,  500  C  Street 
SW.,  Washington,  DC  20472,  (202)  646- 
2903. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 


insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


44510 


Federal  Register / Vol.  68,  No.  145 /Tuesday,  July  29,  2003 / Proposed  Rules 


Source  of  fl  aoding 


Location 


#Oepth  in  feet  above 

ground  "Elevation  in  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


Communities  affected 


NORTH  CAROLINA 
Edgecombe  County 


Fishing  Creek 
Maple  Swamp 


Moccasin  Swam ) 


Approximately  0.8  mile  upstream  of  the  confluence 
with  Deep  Creek. 

At  the  downstream  side  of  Rail  Road  

Approximately  575  feet  downstream  of  NC  Highway  97 

Approximately   0.7    mile   downstream   of    Bethlehem 

Church  Road. 
Approximately  0.5  mile  upstream  of  confluence  with 

Swift  Creek. 
Approximately  800  feet  downstream  of  Morning  Star 

Church  Road. 


None 


•48 


None 

•96 

•51 

•52 

None 

•60 

None 

•75 

None 

•75 

Edgecombe  County 
(Unincorporated  Areas). 

Edgecombe  County 
(Unincorporated  Areas). 


Edgecombe  County 
(Unincorporated  Areas). 


Maps  available  fpr  inspec- 
tion at  Edgecohibe  Coun- 
ty (Unincorporated  Areas) 
Planning  Department, 
201  Saint  Andrews 
Street,  Tartx)r4,  North 
Carolina. 

Send  comments  to  Mr. 
Lorenzo  Carm)n, 
Edgecomtje  County  (Un- 
incorporated Areas)  Man- 
ager, 201  Sair^t  Andrews 
Street,  Tartx)rA,  North 
Carolina  27861  i. 


Edgecombe  County  (Unincorporated  Areas) 


Mollis  Branch 


Approximately  450  feet  downstream  of  the  Craven/ 

Jones  County  boundary. 
Approximately  800  feet  upstream  of  the  Craven/Jones 

County  boundary. 


None 
None 


•35 
•36 


Jones  County 
(Unincorporated  Areas). 


Maps  available 
Send  comments 


Unincorporated  Areas  of  Jones  County 

inspection  at  the  Jones  County  Building  and  Inspections  Department,  101  Market  Street,  Trenton,  North  Carolina, 
to  Mr.  Larry  Meadows,  Jones  County  Manager,  P.O.  Box  340,  Trenton,  North  Carolina  28585. 


for 


NORTH  CAROLINA 
Lenoir  County 


Adkin  Branch 


Bear  Creek 


Southwest  Creet 


Moseley  Creek  ii|to  Falling 
Creek. 


Briery  Run 


Falling  Creek 


At  the  confluence  with  Neuse  River 


Approximately  0.4  mile  upstream  of  Carey  Road 
At  the  confluence  with  Neuse  Ftiver 


At  the  Lenoir/Greene  County  boundary 
At  the  confluence  with  Neuse  River 


At  the  downstream  side  of  railroad  

At  the  downstream  LaGrange  corporate  limit 


Approximately   150  feet  upstream  of  State   Highway 

903. 
Approximately  1,000  feet  upstream  of  Rouse  Road  ...... 


Approximately  0.5  mile  upstream  of  Dobbs  Farm  Road 
At  the  confluence  with  Neuse  River 


Approximately  1 .6  miles  upstream  of  Brothers  Road 


•33 


None 
•49 


•83 
•29 


•33 
None 

None 

None 


None 
•38 


None 


•35 


•76 
•52 


•82 
•32 


•34 
•76 

•92 

•67 


•80 
•42 


•85 


City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 

Town  of  LaGrange,  Lenoir 

County 
(Unincorporated  Areas). 

City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 

Town  of  LaGrange. 


City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 

City  of  Kinston,  Lenoir 

County 
(Uniricorporated  Areas). 
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Source  of  flooding 


Taylors  Branch 


Eagle  Swamp 


Contentnea  Creek 


Neuse  River 


Wheat  Swamp 

Wheat  Swamp  Tributary 

Stonyton  Creek 


Jerico  Run 


Mosley  Creek  to  Neuse 
River. 

Beaverdam  Swamp 


Deep  Run 


Horse  Branch 


Joshua  Creek 


Neuse  River  Tributary  

Southwest  Creek  Tributary 

Strawberry  Branch 


Tracey  Swamp 


Trent  River 


Neuse  River  Tributary  2 
Vine  Swamp  


Location 


Approximately  300  feet  upstream  of  Rouse  Road 


Approximately  1 .4  miles  upstream  of  Rouse  Road 
At  the  confluence  with  Contentnea  Creek  


At  the  downstream  side  of  railroad  . 
At  the  confluence  with  Neuse  River 


Approximately  2.6  miles  upstream  of  Hugo  Road 
At  the  confluence  with  Contentnea  Creek  


At  the  Lenoir/Wayne  County  boundary  . 
At  the  Lenoir/Greene  County  boundary 


Approximately  4  miles  upstream  of  NC  Route  58 
At  the  Lenoir/Greene  County  boundary 


Approximately  0.4  mile  upstream  of  Research  Farm 

Road. 
At  the  confluence  with  Neuse  River 

Approximately  1,400  feet  upstream  of  the  confluence 

with  Jerico  Run. 
At  the  confluence  with  Stonyton  Creek 

Approximately  300  feet  downstream  of  State  Route  55 
At  the  confluence  with  Neuse  River 


Approximately  650  feet  downstream  of  Griffin  Road 
At  the  confluence  with  Trent  River 


Vine  Swamp  Tributary 


Approximately  200  feet  upstream  of  Rex-Howard  Road 
Approximately  425  feet  upstream  of  NC  State  Highway 

11. 
Approximately  0.7  mile  upstream  of  NC  State  Highway 

11. 
At  the  confluence  with  Trent  River 

Approximately  2,120  feet  upstream  of  Jesse  Howard 

Road. 
Approximately  1,200  feet  upstream  of  Fordham  Road  .. 

Approximately    1.2   miles   upstream   of  Vine   Swamp 
Road. 

At  the  confluence  with  Neuse  River 

Approximately  1,400  feet  upstream  of  railroad 

At  the  confluence  with  Southwest  Creek  


Approximately  1 ,250  feet  downstream  of  British  Road 
At  the  confluence  with  Southwest  Creek  


Approximately  150  feet  downstream  of  Whaley  Road 
At  the  upstream  side  of  Sand  Hill  Road 


At  the  Lenoir/Craven/Jones  County  boundary 
At  the  Lenoir/Jones  County  boundary  


Approximately  0.5  mile  upstream  of  NC  State  Route  1 1 

At  the  confluence  with  Neuse  River  Tributary  

Approximately  1,800  feet  upstream  of  railroad 

At  the  Lenoir/Jones  County  boundary  

Approximately  800  feet  upstream  of  Parker  Farm  Road 
At  the  confluence  with  Vine  Swamp  


#Depth  in  feet  above 

ground  "Elevation  in  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 


Existing 


None 


None 
•23 

•24 
•19 

•33 
•19 


•53 
None 

None 
None 

None 

•26 

•31 

•27 

•28 

•19 

None 
None 

None 
None 

None 

None 

None 

None 

None 

•38 

None 

•32 


•33 
None 


None 
None 

None 
None 

None 
None 
None 
None 

None 
None 


Modified 


•72 


•101 
•25 

•25 
•24 

•34 
•24 


•55 
•39 

•77 
•40 

•56 

•29 

•30 

•29 

•29 
•25 

•31 
•68 

•95 
•87 

•95 

•71 

•74 

•63 

•82 

•42 
•56 

•34 


•35 
•39 


•47 
•42 

•43 
•62 

•123 
•44 
•62 
•57 

•81 
•62 


Communities  affected 


City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 

City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 


Lenoir  County 
(Unincorporated  Areas). 


Lenoir  County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 


Lenoir  County 
(Unincorporated  Areas). 


Lenoir  County 
(Unincorporated  Areas) 


City  of  Kinston. 

City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 

City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas) 

Lenoir  County 
(Unincorporated  Areas) 

City  of  Kinston. 

Lenoir  County 
(Unincorporated  Areas). 

Lenoir  County 
(Unincorporated  Areas). 
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Source  of  fl(  Kxling 


Location 


#Depth  in  feet  above 

ground  *Elevation  in  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


Communities  affected 


Tuckahoe  Swam  > 


Rivermont  Tribut  iry 


Approximately  0.5  mile  upstream  of  Joe  Williams  Road 
At  tfie  Lenoir/Jones  County  boundary  

Approximately  0.5  mile  downstream  of  West  Hill  Pleas- 
ant Road. 
At  the  confluence  with  Neuse  River 


Approximately  1 ,200  feet  Areas)  upstream  of  Andrews 
Street. 


None 
•77 

•86 

•36 

•37 


•67 
•81 

•87 

•37 

•39 


Lenoir  County 
(Unincorporated  Areas). 


City  of  Kinston,  Lenoir 

County 
(Unincorporated  Areas). 


City  of  Kinston 

Maps  availaWe  fdr  inspection  at  the  City  of  Kinston  Planning  Department,  301  East  King  Street,  Kinston,  North  Carolina. 

Send  comments  [o  The  Honorable  Johnnie  Mosley,  Mayor  of  the  City  of  Kinston,  P.O.  Box  339,  Kinston,  North  Carolina  28502. 

Town  of  La  Grange 

Maps  available  for  inspection  at  the  La  Grange  Town  Hall,  120  East  Railroad  Street,  La  Grange,  North  Carolina. 

Send  comments  to  The  Honorable  Woodard  H.  Gurtey,  Mayor  of  the  Town  of  La  Grange,  P.O.  Box  368,  La  Grange,  North  Carolina  28551. 

Lenoir  County  Unincorporated  Areas 


Maps  available  fq 
Send  comments 

f  inspection  at  the  Lenoir  County  Building  Inspector's  Office,  201  Eas 
0  Mr.  John  Bauer,  Lenoir  County  Manager,  P.O.  Box  3289,  Kinston, 

t  King  Street,  Kinston,  North  ( 
^orth  Carolina  28502. 

Carolina. 

NORTH  CAROUNA 
Pamlico  County 

Alexander  Swam 
Bay  RiverA/ande 

) 

nere 

Approximately  500  feet  upstream  of  the  confluence 

with  Goose  Creek. 
Approximately  2.0  miles  downstream  of  the  confluence 

with  Goose  Creek. 
At  the  intersection  of  1st  Lane  and  Water  Lane 

None 

None 

None 

None 

None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 

None 

None 

None 

None 
None 

None 
None 

•8 

•15 

•7 

•8 

•14 
•8 

•16 
•8 

•14 
•8 

•13 
•8 

•9 

•11 

•15 
•11 
•13 

•8 
•16 

•8 

•11 
•8 

•15 
•8 

Pamlico  County 
(Unincorporated  Areas). 

City  of  Mesic. 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  County 
(Unincorporated  Areas), 
Town  of  Grantsboro. 

Pamlico  County 
(Unincorporated  Areas). 

Creek. 
Beard  Creek  

Black  Creek 

Approximately  0.8  mile  downstream  of  the  confluence 
of  Cedar  Gut. 

Approximately  0.8  mile  upstream  of  Roberts  Road 

Approximately  0.8  mile  downstream  of  Prescott  Road  .. 

Approximately  600  feet  upstream  of  Prescott  Road 

Approximately  0.6  mile  upstream  of  confluence  with 

Beard  Creek. 
Approximately  0.8  mile  upstream  of  Marvin  Field  Road 
At  the  confluence  with  Beard  Creek  

Caraway  Creek  . 
Cedar  Gut 



Deep  Run  South 

Approximately  0.6  mile  upstream  of  Neuse  Road  

At  the  confluence  with  Dawson  Creek     

Deep  Run  North 

Approximately  900  feet  upstream  of  Don  Lee  Road  

At  the  confluence  with  Upper  Broad  Creek   

Deep  Run  Brand 

Approximately  0.5  mile  upstream  of  the  confluence 

with  Upper  Broad  Creek. 
At  the  confluence  with  Goose  Creek          

East  Prong 

Approximately  0.5  mile  upstream  of  the  confluence 

with  Goose  Creek. 
At  the  confluence  with  Beard  Creek 

Fork  Run 

Approximately  1.8  miles  upstream  of  the  confluence 

with  Beard  Creek. 
Approximately  0.7  mile  downstream  of  confluence  of 

Deep  South  Run. 

Approximately  0.5  mile  upstream  of  Kershaw  Road  

At  Neuse  Road 

Goose  Creek  .... 

Granny  Gut 

•Approximately  1.7  miles  upstream  of  confluence  of 

Deep  Run  Branch. 
At  the  confluence  with  Dawson  Creek      

i 
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#Depth  in 

feet  above 

ground  'Elevation  in  feet 

Source  of  flooding 

Location 

(NGVD)  •  Elevation  in  feet 
(NAVD) 

Communities  affected 

Existing 

Modified 

Approximately  1,500  feet  upstream  of  Kershaw  Road  .. 

None 

•8 

Green's  Creek  

Approximately  1,750  feet  west-southwest  of  the  inter- 
section of  Harris  Fann  Road  and  Kershaw  Road. 

None 

•9 

Pamlico  County 
(Unincorporated  Areas). 

Kershaw  Creek 

Approximately  1,500  feet  north-northeast  of  the  inter- 
section of  Hanis  Farm  Road  and  Kershaw  Road. 

None 

•7 

Pamlico  County 
(Unincorporated  Areas). 

Mill  Creek  

Approximately  1,800  feet  upstream  of  the  confluence 
with  Neuse  River. 

None 

•8 

Pamlico  County 
(Unincorporated  Areas). 

Approximately  1.8  miles  upstream  of  the  confluence 

None 

•9 

with  Neuse  River. 

Neal  Creek- 

Approximately  0.6  mile  upstream  of  confluence  with 

None 

•7 

Pamlico  County 

South  Prong  Bay  River. 

(Unincorporated  Areas). 

Approximately  1.4  miles  upstream  of  confluence  with 

None 

•10 

South  Prong  Bay  River. 

North  Prong  Bay  River 

Approximately  1.1  miles  upstream  of  the  confluence 
with  Bay  River. 

None 

•7 

Pamlrco  County 
(Unincorporated  Areas). 

Approximately  1.1  miles  upstream  of  Mill  Pond  Road  ... 

None 

•10 

Parrilico  River  

Area  within  Goose  Creek  State  Refuge 

•6 

Pamlico  County 
(Unincorporated  Areas). 

Area  within  Goose  Creek  State  Refuge 

None 

•7 

Possum  Swamp  

At  the  confluence  with  Upper  Broad  Creek  

None 

•17 

Pamfico  County 
(Unincorporated  Areas). 

Approximately  0.9  mile  upstream  of  the  confluence  of 

None 

•24 

Savannah  Bridge  Swamp. 

Sasses  Branch  

At  the  confluence  with  Upper  Broad  Creek 

hAnn^ 

•fl 

Pamlico  County 
(Unincorporated  Areas). 

Approximately  0.9  mile  upstream  of  the  confluence 

None 

•9 

with  Upper  Broad  Creek. 

Savannah  Bridge  Swamp  ... 

At  the  confluence  with  Possum  Swamp  

None 

•19 

Pamlico  County 
(Unincorporated  Areas). 

Approximately  0.5  mile  upstream  of  the  confluence 

None 

•23 

with  Possum  Swamp. 

South  Prong  Bay  River  

Approximately  1.0  mile  upstream  of  Cooper  Road 

None 

•9 

Pamlico  County 
(Unincorporated  Areas), 

Town  of  Alliance,  Town 

of  Grantsboro. 

Approximately  1.6  miles  upstream  of  Cooper  Road 

None 

•9 

Southwest  Fork  Trent 

Approximately  0.5  mile  upstream  of  confluence  with 

None 

•6 

Pamlico  County 

Creek. 

Trent  Creek. 

(Unincorporated  Areas).    ' 

Approximately  0.7  mile  upstream  of  Isabelle  Road  

None 

•7 

Trent  Creek  

At  Highway  55  

None 

'   •fi 

Pamlico  County 
(Unincorporated  Areas). 

Approximately  2.2  miles  upstream  of  confluence  of 

None 

•7 

• 

Fork  Run  1 . 

Upper  Broad  Creek  (Neuse 

At  Lee  Landing  Road  

None 

•8 

Pamlico  County 
(Unincorporated  Areas). 

Basin). 

Approximately  3.2  miles  upstream  of  Old  Cross  Road 

None 

•29 

Upper  Broad  Creek  (Tar- 

At  the  Beaufort/Pamlk:o  County  boundary 

None 

•31 

Pamlico  County 
(Unincorporated  Areas). 

Pamlico  Basin) 

Approximately  1 .8  miles  downstream  of  the  Beaufort/ 

None 

•37 

Pamlico  County  boundary. 

Wheeler  Gut  

At  the  confluence  with  Fork  Run 

None 

•fl 

Pamlico  County 
(Unincorporated  Areas). 

Approximately  0.5  mile  upstream  of  the  confluence 

None 

•9 

with  Fork  Run. 

Town  of  Alliance 

Maps  available  for  inspection  at  the  Building  Inspectors  Office,  202  Main  Street,  Bayboro,  North  Carolina. 

Send  comments  to  The  Honorable  Lee  Toler,  Mayor  of  the  Town  of  Alliance,  72  Courtland  Drive,  P.O.  Box  1,  Alliance,  North  Carolina  28509 

Town  of  Grantst>oro 

Maps  available  for  inspection  at  the  Building  Inspectors  Office,  202  Main  Street,  Bayboro,  North  Carolina. 

Send  comments  to  The  Honorable  Clifton  E.  Stowe,  Mayor  of  the  Town  of  Grantsboro,  P.O.  Box  83,  Grantstroro,  North  Carolina  28529 

City  of  Mesic 

Maps  available  for  inspection  at  the  Building  Inspectors  Office,  202  Main  Street,  Bayboro,  North  Carolina. 

Send  comments  to  The  Honorable  Joe  Ollison,  Mayor  of  the  City  of  Mesic,  8443  NC  Highway  304,  Bayboro,  North  Carolina  28515. 

Pamlico  County  Unincorporated  Areas 

Maps  available  for  inspection  at  the  Building  Inspectors  Office,  202  Main  Street,  Bayboro,  North  Carolina. 
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Source  of  f 

ooding 

Location 

#Depth  in  feet  above 

ground  "Elevation  in  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 

Communities  affected 

Existing 

Modified 

Send  comments 

to  Mr.  Randy  Beeman,  Pamlico  County  Manager,  302  Main  Street,  Bayboro,  North  Carolina  2851 5-0776. 

NORTH  CAROLINA 
Person  County 

Alderidge  Creek 

Aldendge  Creek 

At  the  upstream  side  of  Berry  Road  

Approximately  0.7  mile  upstream  of  Satterfield  Road  ... 
At  the  confluence  with  Alderidge  Creek 

None 

None 
None 

None 

None 

None 
None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

•473 

None 
None 

None 
None 

None 

None 

None 
None 

North 
None 

None 
None 

•527 

•536 
•530 

•535 

•571 

•616 
•606 

•622 

•546 

•558 

•477 

•499 

•490 

•496 

•420 

•561 

•477 

•485 

•516 

•520 

•515 

•519 

•474 

•496 
•533 

•545 

•  604 

•  617 

•  542 

•  711 

•  580 

•  701 

•  604 

•  625 

•  582 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

Tributary  .. 

k  

k  Tributary 

Bushy  Fork  Crei 
Bushy  Fork  Cre< 

Approximately  0.3  mile  upstream  of  the  confluence 

with  Alderidge  Creek. 
Approximately  600  feet  downstream  of  Chariie  Long 

Road. 
Approximately  1.1  miles  upstream  of  Bradsher  Road  ... 
At  the  confluence  with  Bushy  Fork  Creek  

Byrds  Creek 

Approximately  0.38  mile  upstream  of  the  confluence 

with  Bushy  Fork  Creek. 
Approximately  850  feet  upstream  of  the  confluence 

with  South  Flat  River. 
Approximately  1.0  mile  upstream  of  the  confluence 

with  South  Flat  River. 
At  the  Person/Granville  County  boundary  

Cub  Creek  TritK 

ary  1  

ary  2 

Cub  Creek  Tribi 
Deep  Creek  

Approximately  0.6  mile  upstream  of  the  confluence  of 

Cub  Creek  Tributary  2. 
At  the  confluence  with  Cub  Creek  Tributary  1  

Approximately  1,500  feet  upstream  of  the  confluence 

with  Cub  Creek  Tributary  1 . 
At  the  Person/Durham  County  boundary 

Deep  Creek  Trib 

Jtary 

itary  2 

Approximately   1.0   mile   upstream   of   Mollie   Moonie 

Road. 
At  the  confluence  with  Deep  Creek  

Deep  Creek  Trib 

Approximately  2,000  feet  upstream  of  the  confluence 

with  Deep  Creek. 
At  the  confluence  with  Deep  Creek  

Dial  Creek 

Approximately  1,000  feet  upstream  of  the  confluence 

with  Deep  Creek. 
At  the  Person/Durham  County  boundary 

Flat  River  Tributi 

fys 

Approximately  400  feet  upstream  of  the  Person/Dur- 
ham County  boundary. 
At  the  confluence  with  Flat  River 

At  the  Person/Durham  County  boundary 

Lk:k  Creek  t,  .... 

At  the  upstream  side  of  Ashley  Road  

Person  County 
(Unincorporated  Areas). 

At  the  Person/Orange  County  boundary 

North  Flat  River 

Approximately  500  feet  upstream  of  Paynes  Tavern 

Road. 
Approximately  1.2  miles  upstream  of  Paynes  Tavern 

Road. 
Just  upstream  of  Railroad  crossing  

Person  County 
(Unincorporated  Areas). 

City  of  Roxboro,  (Unincor- 
porated Areas). 

gity  of  Roxboro,  Person 
County  (Unincorporated 
Areas). 

Person  County   • 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 

North  Flat  River 

rributary  ... 
rributary  2 

rributary  3 
'ributary  5 

North  Flat  River 

North  Flat  River 
North  Flat  River 

Approximately  1.0  mile  upstream  of  U.S.  Highway  158 
Approximately  600  feet  upstream  of  the  confluence 
with  North  Flat  River. 

Approximately  1.0  mile  upstream  of  Industrial  Drive  

At  the  confluence  with  North  Flat  River 

Approximately  325  feet  upstream  of  Noah  Davis  Road 
At  the  confluence  with  North  Flat  River  Tributary 

A 
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Source  of  flooding 


North  Flat  River  Tributary  7 

North  Flat  River  Tributary  8 
North  Flat  River  Tributary  9 

Rock  Fork  


Location 


South  Flat  River 


South  Flat  River  Tributary 


South  Flat  River  Tributary  3 


South  Flat  River  Tributary  4 


South  Flat  River  Tributary  5 


Tar  River 


Approximately  0.7  mile  upstream  of  the  confluence 

with  North  Flat  River  Tributary. 
At  the  confluence  with  North  Flat  River  Tributary  2  

Approximately  0.9  mile  upstream  of  the  confluence 

with  North  Flat  River  Tributary  2. 
At  the  confluence  with  North  Flat  River  Tributary  2  

Approximately  825  feet  upstream  of  Hurdle  Mills  Road 
At  the  confluence  with  North  Flat  River  Tributary  2  


Tar  River  Tributary  5 


Approximately  0.9  mile  upstream  of  the  confluence 

with  North  Flat  River  Tributary  2. 
At  the  confluence  with  Deep  Creek  

Approximately  0.7  miles  upstream  of  the  confluence 

with  Deep  Creek. 
At  the  upstream  side  of  Jim  Morton  Road 

Approximately  1.1  miles  upstream  of  the  Jim  Morton 

Road. 
Approximately  100  feet  upstream  of  the  confluence 

with  South  Flat  River. 
Approximately  1,000  feet  upstream  of  U.S.  Highway 

501/State  Route  57. 
Approximately  0,3  mile  upstream  of  the  confluence 

with  South  Flat  River, 
Approximately  0.6  mile  upstream  of  the  confluence 

with  South  Flat  River. 
Approximately  4,100  feet  upstream  of  the  confluence 

with  South  Flat  River, 
Approximately  0,8  mile  upstream  of  the  confluence 

with  South  Flat  River, 
Approximately  1,200  feet  upstream  of  the  confluence 

with  South  Flat  River, 

Approximately  575  feet  upstream  of  Briggs  Road 

At  the  Person/Granville  County  boundary  


Approximately  0.5  mile  upstream  of  Gentry  Road 
At  the  confluence  with  the  Tar  River  


#Oepih  in  feet  above 

ground  'Elevation  in  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 


Existing 


Approximately  1 50  feet  upstream  of  Depot  Street 


None 

None 

None 

None 

None 
None 

None 

None 

None 

•619 

None 

None 

None 

None 

None 

None 

None 

None 

None 
None 

None 
None 

None 


Modified 


600 

592 

607 

595 

606 
608 

649 

445 


Communities  affected 


618 

627 

491 

508 

517 

522 

593 

602 

603 

617 
499 

551 
510 

541 


Person  County 
(Unincorporated  Areas). 


Person  County 
(Unincorporated  Areas) 

Person  County 
(Unincorporated  Areas). 


Person  County 
(Unincorporated  Areas). 
•  453 

Person  County 
(LJnincorporated  Areas). 


Person  County 
(Unincorporated  Areas), 


Person  County 
(Unincorporated  Areas). 


Person  County 
(Unincorporated  Areas), 


Person  County 
(Unincorporated  Areas), 

Person  County 
(Unincorporated  Areas). 

Person  County 
(Unincorporated  Areas). 


City  of  Roxboro 

Maps  available  for  inspection  at  the  Roxboro  Planning  Department,  105  South  Lamar  Street,  Roxboro,  North  Carolina, 

Send  comments  to  The  Honorable  Lois  Winstead,  Mayor  of  the  City  of  Roxboro,  P.O.  Box  128,  Roxboro,  North  Carolina  27573, 

Person  County  Unincorporated  Areas 

Maps  available  for  inspection  at  the  Person  County  Planning  and  Zoning  Department,  20A  Court  Street,  Roxboro,  North  Carolina. 

Send  comments  to  Mr.  Steve  Carpenter,  Person  County  Manager,  304  South  Morgan  Street,  Room  212,  Roxboro,  North  Carolina  27573. 


wiscoNsiri, 

La  Crosse  County' 


Johns  Coulee  At  the  confluence  with  Mormon  Creek 


Mormon  Creek 


Sand  Lake  Coulee 


Smith  Valley  Creek 


Approximately  1  riiile  upstream  of  County  Route  YY  .,,, 
Approximately  0,8  mile  upstream  of  the  confluence 
with  the  Mississippi  River. 

Approximately  100  feet  upstream  of  County  Route  M  .. 
Approximately  200  feet  downstream  of  County  Route 
OT. 


Approximately  0.8  mile  upstream  of  Moos  Drive  , 

Approximately  1,000  feet  upstream  of  the  confluence 
with  La  Crosse  River.  • 


None 

None 
None 


None 
None 


None 
•658 


•  725 

•  827 
*645 


•766 
•650 


•770 
•659 


La  Crosse  County 
(Unincorporated  Areas). 

City  of  La  Crosse,  La 
Crosse  County  (Unincor- 
porated Areas), 

Village  of  Holmen,  La 
Crosse,  La  Crosse 
County  (Unincorporated 
Areas). 

La  Crosse,  La  Crosse 
County  (Unincorporated 
Areas), 
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Source  cf  f  ooding 


Location 


#Depth  in  feet  above 

ground  *Elevation  in  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


Communities  affected 


Black  River  .... 
Green  Coulee 

La  Crosse  River 


State  Road  Cou  ee 


Sand  Lake  Coul  le 


Approximately  2.1  miles  upstream  of  Kiel  Coulee  Road 

Just  upstream  of  the  dam  

Approximately  1.1  miles  upstream  of  ttie  dam  

Approximately  0.5  mile  downstream  of  Main  Street 

Approximately  250  feet  upstream  of  Main  Street  

Approximately  0.9  mile  downstream  of  17th  Avenue 
North. 

Approximately  0.9  mile  upstream  of  17th  Avenue  North 
AJjproximately  620  feet  downstream  of  Stry  Drive  


Approximately  1,000  feet  downstream  of  Haas  Farm 

Drive. 
Approximately  200  feet  downstream  of  County  Route 

OT. 


Approximately  0.8  mile  upstream  of  Moos  Drive 


None 

•648 

*648 

l^lone 


None 
None 


None 
*691 


•702 
None 

None 


•814 
*647 
•647 
•710 


*716 
•712 


*718 
•683 


•701 


•650 


•770 


City  of  Onalaska. 

La  Crosse,  La  Crosse 
County  (Unincorporated 
Areas). 

La  Crosse,  La  Crosse 
County  (Unincorporated 
Areas). 

La  Crosse,  La  Crosse 
County  (Unincorporated 
Areas). 


Village  of  Holmen,  La 
Crosse,  La  Crosse 
County  (Unincorporated 
Areas). 


f)r 


Maps  available 
Crosse.  Wisconsin 


La  Crosse  County  (Unincorporated  Areas) 

nspection  at  the  La  Crosse  County  Zoning,  Planning  and  Land  Information  Department,  400  4th  Street  North,  Room  105,  La 


Cros!  ee 

f)r 


Send  comments 
City  of  La 
Maps  available 
Send  comments 
City  of  Onalask^ 
Maps  available 
Send  comments 
Village  of  Holmen 
Maps  available 
Send  comments 


to  Mr.  Steve  Doyle,  La  Crosse  County  Board  Chairman,  400  4th  Street  North,  Room  101,  La  Crosse,  Wisconsin  54601-3200. 


inspection  at  the  La  Crosse  City  Hall,  400  La  Crosse  Street,  La  Crosse,  Wisconsin, 
to  the  Honorable  John  Medinger,  Mayor  of  the  City  of  La  Crosse,  400  La  Crosse  Street,  La  Crosse,  Wisconsin  54601. 


for 


inspection  at  the  Onalaska  City  Hall,  Engineering  Department,  415  Main  Street,  Onalaska,  Wisconsin, 
to  the  Honorable  James  Bialecki,  Mayor  of  the  City  of  Onalaska,  415  Main  Street,  Onalaska,  Wisconsin  54650. 


for 


inspection  at  the  Holmen  Village  Hall,  428  South  Main  Street,  Holmen,  Wiscop^in. 
to  Mr.  John  Chapman,  Holmen  Village  President,  428  South  Main  Street,  Holmen,  Wisconsin  54636. 


[Catalog  of  Fed 
83.100,  "Flood 

Dated:  July  21 
Anthony  S.  Lowfe 

Mitigation  Divistjn 
Preparedness  a 
[FR  Doc.  03-192K8 

BILLING  CODE  671 


1  Domestic  Assistance  No. 
Insurance") 
2003. 


Director.  Emergency 
Response  Directorate. 

Filed  7-28-03;  8:45  am] 


a -04-? 


DEPARTMENT  OF  HOMELAND 
SECURITY       I 

Federal  Emergency  Management 
Agency 

44  CFR  Part  61 

[Docket  No.  FENIA-D-7572] 

Proposed  Flood  Elevation 
Determination's 

AGENCY:  Fader  il  Emergency 
Management  /  gency  (FEMA), 
Emergency  Pre  paredness  and  Response 


Directorate,  Department  of  Homeland 

Security. 

ACTION:  Proposed  rule.  , 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  FEMA,  500  C  Street 
SW.,  Washington,  DC  20472,  (202)  646- 
2903. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
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community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  fi-om  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 


the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Plaiming  and  Review,  58  FR  51^35. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 


applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


s" 

#Oepth  in  feet  above 

• 

ground. 
•Elevation  in  feet  (NGVD) 

State 

City/town/county 

Source  of  flooding 

Location 

•  Elevation  in  feet 

' 

• 

(NAVD) 

Existing 

Modified 

New  Jersey 

Greenwich  (Town- 
ship), Warren 
County. 

Merrill  Creek 

Approximately  30  feet  upstream  of  con- 
fluence with  Pohatcong  Creek. 

•263 

•262 

Approximately   150  feet  downstream  of 

•336 

•337 

.    , 

North  Main  Street. 

Merrill  Creek  (Left  Chan- 

At the  downstream  confluence  with  Merrill 

•271 

•270 

nel). 

Creek 

Approximately  35  feet  downstream  from 

•342* 

343 

upstream  confluence  with  Merrill  Creek. 

Maps  available  for  inspection  at  the  Greenwich  Township  Municipal  Building,  321  Greenwich  Street,  Stewartsville,  New  Jersey. 

Send  comments  to  The  Honorable  Gregory  Blaszka,  Mayor  of  the  Township  of  Greenwich,  Municipal  Building,  321  Greenwich  Street,  Stew- 
artsville, New  Jersey  08886. 


New  York 

Victor  (ViHage)  On- 
tario County. 

Great  Brook  

At  the  downstream  coroorate  limits 

None 
None 

•555 

•■," 

Approximately    1,150   feet    upstream    of 
CONRAIL 

•585 

Maps  available  for  inspection  at  the  Victor  Village  Office,  60  East  Main  Street,  Victor,  New  York. 

Send  comments  to  The  Honorable  Thomas  Walker,  Mayor  of  the  Village  of  Victor,  60  East  Main  Street,  Victor,  New  York  14564. 


Wisconsin  

New  Richmond 
(City),  St.  Croix 
County. 

Paper  Jack  Creek 

Approximately  650  feet  downstream  of 

abandoned  railroad. 

None 

•960 

Approximately    0.6    mile     upstream     of 

None 

•980 

Bilmar  Avenue. 

Willow  River 

Approximately  0.4  mile  downstream  of 
State  Highway  64. 

None 

•950 

Approximately  0.8  mile  upstream  of  the 

None 

•979 

Soo  Line  Railroad. 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 

•  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


Maps  available  for  Inspection  at  the  City  of  New  Richmond  Civic  Center,  156  East  First  Street,  New  Richnrond,  Wisconsin. 
Send  commen  s 

to  The  Hone  r- 

able  David 

Schnitzler, 

Mayor  of  the 

City  of  New 

Richmond,  1p6 

East  First 

Street,  New 

Richmond, 

Wisconsin 

54017. 


(Catalog  of  Fedeijal 
83.100.  "Flood 


Domestic  Assistance  No. 
lAsurance") 


2003. 


Dated;  July  21 
Anthony  S.  Lowi 

Mitigation  Division 
Preparedness 
[FRDoc.  03-19249 

BIUJNG  COOE  S718-04-P 


Director,  Emergency 
Response  Directorate. 
Filed  7-28-03;  8:45  am] 


DEPARTMENTl  OF  COMMERCE 

National  Oceai^ic  and  Atmospheric 
Administratic 

50  CFR  Part  ( 

[Docket  No.  030^21177-3177-01;  I.D. 
060903C] 

RIN  064a-AQ96 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Coastal  Pelagic 
Species  Fisheries;  Annual 
Specifications  for  Pacific  Mackerel 


National  Marine  Fisheries 

National  Oceanic  and 
Ajdministration  (NOAA), 


AGENCY: 

Service  (NMFS 

Atmospheric 

Commerce. 

ACTION:  Proposi  id  rule;  request  for 

comments. 


SUMMARY:  NMI^ 
to  implement 
guideline  for 
exclusive 
Pacific  coast 
Species  (CPS) 
(FMP)  and  its  i 
require  NMFS 
guideline  for 
the  formula  in 


Lie 

PiC 

'  econdmic 
Tie 


proposes  allow  ible 
Pacific  macken  1 
DATES:  Commei  its 
August  13.200  1. 


proposes  a  regulation 
annual  harvest 
ific  mackerel  in  the 

zone  (EEZ)  off  the 
Coastal  Pelagic 
fishery  Management  Plan 
1  nplementing  regulations 
set  an  annual  harvest 
fie  mackerel  based  on 
I  he  FMP.  This  action 
harvest  levels  for 
off  the  Pacific  coast, 
must  be  received  by 


Pi  ci 


ADDRESSES:  Send  conmients  on  the 
proposed  rule  to  Rodney  R.  Mclnnis, 
Acting  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802.  The  report  Stock  Assessment  of 
Pacific  Mackerel  with 
Recommendations  for  the  2003-2004 
Management  Season  may  be  obtained  at 
this  same  address.  An  enviroiunental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(IRFA)  may  be  obtained  at  this  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  (562)  980-4036. 
SUPPLEMENTARY  INFORMATION:  The  CPS 
FMP,  which  was  implemented  by 
publication  of  the  final  rule  in  the 
Federal  Register  on  December  15,  1999 
(64  FR  69888),  divides  management  unit 
species  into  the  categories  of  actively 
managed  and  monitored.  Harvest 
guidelines  of  actively  managed  species 
(Pacific  sardine  and  Pacific  mackerel) 
are  based  on  formulas  applied  to  current 
biomass  estimates.  Biomass  estimates 
are  not  calculated  for  species  that  are 
only  monitored  (jack  mackerel,  northern 
anchovy,  and  market  squid). 

At  a  public  meeting  each  year,  the 
biomass  for  each  actively  managed 
species  is  reviewed  by  the  Pacific 
Fishery  Management  Council's 
(Council)  CPS  Management  Team 
(Team).  The  biomass,  harvest  guideline, 
and  status  of  the  fisheries  are  then 
reviewed  at  a  public  meeting  of  the 
Council's  CPS  Advisory  Subpanel 
(Subpanel).  This  information  is  also 
reviewed  by  the  Council's  Scientific  and 
Statistical  Committee  (SSC).  The 
Council  reviews  reports  from  the  Team, 
Subpanel,  and  SSC,  then,  after 
providing  time  for  public  comment. 


makes  its  recommendation  to  NMFS. 
The  annual  harvest  guideline  and 
season  structure  is  published  by  NMFS   • 
in  the  Federal  Register  as  soon  as 
practicable  before  the  beginning  of  the 
appropriate  fishing  season.  The  Pacific 
mackerel  season  begins  on  July  1  of  each 
year  and  ends  on  June  30  the  following 
year. 

The  Team  and  Subpanel  meetings 
took  place  at  the  NMFS  Southwest 
Regional  Office  in  Long  Beach,  CA,  on 
May  21,  2003  (68  FR  23703,  May  5, 
2003).  The  SSC  meeting  took  place  in 
conjimction  with  the  June  16-20,  2003, 
Council  meeting  in  Foster  City,  CA.  . 

A  modified  virtual  population 
analysis  stock  assessment  model  is  used 
to  estimate  the  biomass  of  Pacific 
mackerel.  The  model  employs  both 
fishery  dependent  and  fishery 
independent  indices  to  estimate 
abundance.  The  biomass  was  calculated 
through  the  end  of  2002,  then  estimated 
for  the  fishing  season  that  began  July  1 , 
2003,  based  on:  (1)  the  number  of 
Pacific  mackerel  estimated  to  comprise 
each  year  class  at  the  beginning  of  2003, 
(2)  modeled  estimates  of  fishing 
mortality  during  2002,  (3)  assumptions 
for  natural  and  fishing  mortality  through 
the  first  half  of  2003,  and  (4)  estimates 
of  age-specific  growth.  Based  on  this 
approach  the  biomass  for  July  1,  2003, 
would  be  68,924  metric  tons  (mt). 
Applying  the  formula  in  the  FMP  would 
result  in  a  harvest  guideline  of  10,652 
mt,  which  is  lower  than  last  year  but 
similar  to  low  harvest  guidelines  of 
recent  years. 

The  formula  in  the  FMP  uses  the 
following  factors  to  determine  the 
harvest  guideline: 

1.  The  biomass  of  Pacific  mackerel. 
For  2003,  this  estimate  is  68,924  mt. 

2.  The  cutoff.  This  is  the  biomass 
level  below  which  no  commercial 
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fishery  is  allowed.  The  FMP  established 
the  cutoff  level  at  18,200  mt.  The  cutoff 
is  subtracted  from  the  biomass,  leaving 
50,724  mt. 

3.  The  portion  of  the  Pacific  mackerel 
biomass  that  is  in  U.S.  waters.  This 
estimate  is  70  percent,  based  on  the 
historical  average  of  larval  distribution 
obtained  from  scientific  cruises  and  the 
distribution  of  the  resource  obtained 
from  logbooks  of  fish-spotters. 
Therefore,  the  harvestable  biomass  in 
U.S.  waters  is  70  percent  of  50,724  mt, 
that  is,  35,507  mt. 

4.  The  harvest  fraction.  This  is  the 
percentage  of  th  e  biomass  above  18,200 
mt  that  may  be  harvested.  The  FMP 
established  the  harvest  fraction  at  30 
percent.  The  harvest  fraction  is 
multiplied  by  the  harvestable  biomass 
in  U.S.  waters  (35,507  mt),  which 
results  in  10,652  mt. 

Information  on  the  fishery  and  the 
stock  assessment  are  found  in  the  report 
Stock  Assessment  of  Pacific  Mackerel 
with  Recommendations  for  the  2003- 
2004  Management  Season,  which  may 
be  obtained  at  the  address  above  (see 
ADDRESSES). 

Following  recommendations  of  the 
fishing  industry  and  Subpanel  for  the 
2002/2003  fishing  season,  a  directed 
fishery  for  Pacific  mackerel  of  9,500  mt 
was  set  beginning  July  1,  2002,  followed 
by  an  incidental  allowance  of  40  percent 
of  Pacific  mackerel  in  landings  of  any 
CPS,  if  the  9,500  mt  was  harvested.  A 
1-mt  landing  of  Pacific  mackerel  per 
trip  would  have  been  allowed  if  no 
other  CPS  (northern  anchovy.  Pacific 
sardine,  jack  mackerel,  market  squid) 
were  landed  during  a  trip.  NMFS 
implemented  a  directed  and  incidental 
fishery  last  season  in  response  to 
concerns  about  how  a  low  harvest 
guideline  for  mackerel  might  interfere 
with  the  sardine  fishery.  Pacific 
mackerel  is  often  caught  with  sardine; 
therefore,  mackerel  might  have  to  be 
discarded,  which  would  increase 
bycatch.  As  of  May  30,  2003, 
approximately  3,800  mt  of  Pacific 
mackerel  had  been  landed  in  the 
directed  fishery;  therefore,  an  incidental 
fishery  was  not  necessary. 

At  its  meeting  on  May  21,  2003,  the 
Subpanel  recommended  for  the  2003/ 
2004  fishing  season  that  a  directed 
fishery  of  7,500  mt  and  an  incidental 
fishery  of  3,152  mt  be  implemented.  An 
incidental  allowance  of  40  percent  of 
Pacific  mackerel  in  landings  of  any  CPS 
would  become  effective  when  7,500  mt 
of  Pacific  mackerel  is  estimated  to  be 
harvested.  The  Subpanel  also 
recommended  to  allow  1  mt  of  mackerel 
to  be  landed  per  trip  while  fishing  for 
salmon  or  groundfish  in  the  incidental 
fishery  without  landing  any  other  CPS. 


The  Subpanel  recommended  that  an 
inseason  review  of  the  mackerel  season 
be  completed  for  the  March  2004 
Council  meeting,  with  the  possibility  of 
reopening  the  directed  fishery  as  an 
automatic  action  if  sufficient  amount  of 
the  harvest  guideline  reserved  for  the 
incidental  fishery  remains  unharvested. 

Public  comments  are  requested  on 
how  the  fishery  might  be  conducted  for 
the  2003/2004  fishing  season  to  achieve 
but  not  exceed  the  harvest  guideline 
while  minimizing  impacts  on  the 
harvest  of  other  CPS. 

In  view  of  the  above,  the  following 
would  be  implemented  for  the  July  1, 

2003,  through  June  30,  2004,  fishing 
season: 

Based  on  the  estimated  biomass  of 
68,924  mt  and  the  formula  in  the  FMP. 
a  harvest  guideline  of  10,652  mt  would 
be  in  effect  for  the  fishery  beginning  on 
July  1,  2003.  This  harvest  guideline 
would  be  for  the  fishing  season 
beginning  at  12:01  a.m.  on  July  1,  2003, 
and  continue  through  June  30,  2004, 
unless  the  harvest  guideline  is  attained 
and  the  fishery  is  closed  before  June  30, 

2004.  A  directed  fishery  of  7,500  mt  and 
an  incidental  fishery  of  3,152  mt  would 
be  implemented,  with  an  incidental 
allowance  of  40  percent  of  Pacific 
mackerel  in  landings  of  any  CPS 
becoming  effective  when  7,500  mt  of 
Pacific  mackerel  is  estimated  to  be 
harvested.  A  landing  of  1  mt  of  Pacific 
mackerel  per  trip  would  be  permitted 
during  the  incidental  fishery  without 
landing  any  other  CPS. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Public  comments  are  also  requested 
on  the  IRFA  that  NMFS  has  prepared 
that  describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  Specifically,  NMFS  is 
requesting  that  the  public  provide 
comments  on  the  range  of  alternatives 
considered  by  NMFS  and  offer  any 
additional  alternatives  that  NMFS 
should  consider  for  the  Pacific  mackerel 
fishery.  The  IRFA  is  available  from 
NMFS  (see  ADDRESSES).  A  summary  of 
the  IRFA  follows: 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  in  the 
SUMMARY  and  in  the  SUPPLEMENTARY 
INFORMATION  of  this  proposed  rule  and  is 
not  repeated  here.  A  harvest  guideline  is 
required  by  the  FMP  to  protect  the 
resource  from  overfishing  while 
allowing  harvest  by  fishermen.  For  the 
purposes  of  analysis,  the  no  action 
alternative  has  potential  negative 
environmental  and  economic  impacts. 


Failure  to  set  a  harvest  guideline  based 
on  a  biomass  estimate  could  lead  to 
overfishing.  This  would  provide  some 
short  term  economic  benefits  to  the 
fishing  industry  through  increased 
revenue,  but  a  decline  in  the  resource 
would  lead  to  lower  revenue  in 
subsequent  years.  The  alternative  to  not 
have  a  directed  and  incidental  fishery  is 
reasonable,  but  could  have  negative 
economic  consequences,  because  Pacific 
mackerel  often  occur  in  schools  of 
Pacific  sardine;  therefore,  a  prohibition 
on  landing  Pacific  mackerel  would 
disrupt  the  sardine  fishery.  The  season 
structure  of  the  2002-2003  fishing 
season  was  reviewed,  which  included  a 
directed  fishery  of  9,500  mt,  an 
incidental  fishery  of  3,035  mt,  and  an 
incidental  harvest  of  40  percent 
following  closure  of  the  directed  fishery. 
The  lower  harvest  guideline  and  the 
primary  goal  of  minimizing  economic 
impacts  on  the  sardine  fishery  during 
the  2003-2004  fishing  season  led  to 
setting  the  incidental  fishery  at  a  similar 
level,3,152  mt,  with  a  40  percent 
incidental  rate,  reducing  the  size  of  the 
directed  fishery.  Many  alternatives  to 
the  specific  amounts  of  the  harvest 
guideline  allocated  to  the  directed  and 
incidental  fisheries  are  possible,  but  the 
amounts  essential  for  an  efficient  fishery 
are  not  predictable;  therefore,  changes 
during  the  fishing  season  may  be 
necessary.  A  review  of  previous  seasons 
indicated  that  about  3,000  mt  should  be 
reserved  for  an  incidental  fishery. 
Changes  can  be  made  during  the  fishing 
season,  but  a  high  incidental  rate  and  a 
significant  incidental  fishery  would 
likely  minimize  interruption  of  the 
sardine  fishery  and  regulatory  changes 
diuing  the  year.  If  a  significant  amount 
of  the  harvest  guideline  remains  toward 
the  end  of  the  season,  the  directed 
fishery  can  be  reopened.  This  proposed 
rule  does  not  duplicate,  overlap,  or 
conflict  with  other  Federal  rules.  There 
are  no  reporting,  record-keeping,  or 
other  compliance  requirements  of  the 
proposed  rule. 

Approximately  83  vessels  harvest 
Pacific  mackerel  off  the  U.S.  West  Coast. 
This  includes  65  vessels  with  limited 
entry  permits,  which  are  authorized  to 
fish  south  of  39°N.  lat.  (a  point  north  of 
Monterey,  California).  Approximately 
18  vessels  harvest  CPS  species  in 
southern  California  for  bait;  however, 
little  Pacific  mackerel  is  used  for  bait. 
The  primary  harvesters  of  Pacific 
mackerel  are  the  vessels  with  limited 
entry  permits  from  Monterey,  California 
south.  Some  of  the  vessels  in  Monterey, 
California  may  move  south  to  harvest 
CPS,  but  may  not  relocate  to  harvest 
Pacific  mackerel  in  all  years.  All  of 


44520 


Federal  Register / Vol.  68,  No.  145 /Tuesday.  July  29,  2003 / Proposed  Rules 


these  vessels  vvduld  be  considered  small 
businesses  irndiir  the  Small  Business 
Administration  standards;  therefore, 
there  would  be  lo  financial  impacts 
resulting  from  d  isproportionality 
between  small  and  large  vessels  under 
the  proposed  ac  tion.  CPS  vessels 
typically  harves  t  a  number  of  other 
species,  includi  ig  anchovy.  Pacific 
sardine,  and  market  squid. 

The  average  nsvenue  from  Pacific 
mackerel  in  real  dollars  in  the  last  10 
years,  from  199;  through  2002  is  almost 
$1.8  million  per  year.  This  is  the 
revenue  the  industry  might  expect  on 
average  per  year  given  the  amount  of 
mackerel  availal  de  for  harvest  and 
market  demand.  With  a  harvest 
guideline  of  10, ( i52  mt  and  an  average 
ex-vessel  price  f  er  ton  of  $144.55, 
potential  revenue  could  be  $1.5  million. 
The  harvest  guic  eline  for  the  2002-2003 
fishing  season  was  12,535  mt;  however, 
as  of  June  3,  2003,  only  3,790  mt  had 
been  landed,  primarily  because  of  the 
lack  of  availabili  ty  of  the  resource  in  the 
area  of  the  fishir  g  fleet.  Total  landings 
for  the  2002-20(  3  fishing  season  are  not 
likely  to  exceed  1,000  tons.  Therefore,  if 
the  harvest  guidi  dine  is  reached  during 
the  2003-2004  f  shing  season,  there  will 
be  an  increase  o:  $960,000  in  ex  vessel 
revenue  above  tl  at  of  the  2002-2003 
fishing  season.  The  increase  would  be 
beneficial  for  fis  lermen  and  processors, 
and  will  benefit  the  fishing 
communities  in  jouthern  California, 
where  virtually  i  11  Pacific  mackerel  is 
landed.  Enforcer  lent  and  administrative 
costs  (primarily  jort  sampling)  remain 
unchanged  becai  ise  calls  at  ports  of 
landing  are  desij  ned  not  only  to  assess 
the  status  of  Pac  fie  mackerel  but  all 
species  harvested  during  the  year  by  the 
CPS  fleet.  Avera]  ;e  conditions  are  likely 
to  prevail  during  the  2003-2004  fishing 
season,  that  is,  e:  i  vessel  revenue 
derived  from  Pac  ific  mackerel  will  fall 
between  $1.4  mi  lion  and  $1.8  million 
based  on  a  real  e  <  vessel  price  that  has 
varied  between  J  126.98/mt  and 
$172.59/mt  from  1993  to  2002. 

Cost  data  is  not  available  for  the  65 
vessels  with  limited  entry  permits; 
therefore,  averag ;  gross  revenue  per 
vessel  is  used  as  j  proxy  for  changes  in 
profitability.  Wit  i  an  estimated  increase 
of  $960,000  in  grass  revenue,  the 
average  gross  rev  enue  per  vessel  would 
be  $14,769.  Setti  ig  a  harvest  guideline 
is  required  by  thi  i  FMP  and  Federal 
regulations;  then  ifore,  a  no  action 
alternative  is  not  reasonable.  However, 


for  the  purposes  of  measuring  impacts, 
if  there  is  sufficient  biomass  to  allow  a 
fishery,  the  fishing  season  begins  on 
July  1  even  if  a  harvest  guideline  is  not 
determined.  Unless  action  were  taken  to 
curtail  the  fishery,  unlimited  amounts  of 
Pacific  mackerel  could  be  harvested. 
With  such  a  low  biomass,  exceeding  the 
MSY  would  be  likely,  which  would  lead 
to  some  short  term  economic  benefits  to 
the  fishing  industry,  but  would  lower 
the  biomass  estimate  the  following  year 
along  with  the  harvest  guideline,  which 
would  reduce  potential  future  revenue 
to  the  fleet.  The  impact  of  future 
revenue  loss  is  greater  at  the  low 
biomass  levels  that  have  occurred  in 
recent  years,  because  rebuilding  the 
resource  from  low  biomass  levels  takes 
longer.  Nevertheless,  market  conditions 
and  availability  of  Pacific  mackerel  in 
the  area  of  the  fishery  have  a  strong 
effect  on  landings.  Since  1994,  overall 
fleet  revenue  has  averaged  $29.9  million 
and  revenue  obtained  from  Pacific 
mackerel  has  averaged  7.8  percent  of 
that  total.  Under  the  proposed 
alternative,  revenue  is  likely  to  average 
less  because  squid  landings  contribute 
substantial  revenue  to  the  fleet  and 
squid  availability  is  not  expected  to  be 
depressed  by  an  El  Nino  during  the 
2003-2004  Pacific  mackerel  season  as  it 
was  in  1 998.  In  an  unrestricted  mackerel 
fishery,  average  revenue  would  be  more 
likely  to  approach  7.8  percent.  In  view 
of  the  above,  the  relatively  low  harvest 
guideline  for  the  2003-2004  fishing 
season  will  provide  a  slight  increase  in 
revenue  and  will  not  have  a  substantial 
effect  on  overall  vessel  profitability. 

The  proposed  alternative  also  divides 
the  harvest  guideline  into  a  7,500  mt 
directed  fishery,  a  3,152  mt  incidental 
fishery,  and  a  limit  of  40  percent  by 
weight  of  Pacific  mackerel  in  any 
landing  of  CPS  when  the  directed 
fishery  is  closed.  The  numbers  chosen 
were  based  on  recent  experience  in  the 
fishery,  primarily  availability  of  Pacific 
mackerel  in  the  area  of  the  fishery  and 
the  recent  market  value  of  mackerel 
compared  to  other  CPS  fisheries.  A 
directed  fishery  with  no  incidental 
fishery  could  lead  to  significant  negative 
economic  impacts  by  closing  the  sardine 
fishery,  which  provided  over  $10 
million  in  revenue  to  the  CPS  fleet  in 
2002.  Interfering  with  the  sardine 
fishery  leads  to  increased  bycatch  of 
Pacific  mackerel  and  increased 
enforcement  action.  To  minimize  the 
impact  on  the  CPS  fleet,  the  season 


structxire  of  the  2002-2003  fishing 
season  was  reviewed,  which  included  a 
directed  fishery  of  9,500  mt,  an 
incidental  fishery  of  3,035  mt,  and  an 
incidental  harvest  of  40  percent 
following  closure  of  the  directed  fishery. 
The  lower  harvest  guideline  and  the 
primary  goal  of  minimizing  economic 
impacts  on  the  sardine  fishery  during 
the  2003-2004  fishing  season  led  to 
setting  the  incidental  fishery  at  a  similar 
level,  of  3,152  mt,  with  a  40  percent 
incidental  rate,  thereby,  reducing  the 
size  of  the  directed  fishery.  The  FMP 
allows  up  to  a  45  percent  incidental 
harvest  following  the  closing  of  the 
directed  fishery,  but  45  percent  was 
considered  not  likely  necessary.  A  40 
percent  incidental  rate  operating  in 
combination  with  a  relatively  significant 
incidental  fishery  was  considered 
sufficient.  Although  the  incidental  rate 
can  be  changed  during  the  fishing 
season,  if  the  rate  is  set  too  low  initially, 
fishing  operations  in  the  sardine  fishery 
may  be  interrupted  by  attempting  to 
avoid  the  capture  of  Pacific  mackerel 
occurring  in  schools  of  Pacific  sardine. 
Misjudgement  by  fishermen  of  the 
amount  of  Pacific  mackerel  occurring  in 
schools  of  sardine  leads  to  discards  and 
increases  bycatch.  The  possibility  of 
dramatic  changes  during  the  fishing 
season  were  recognized,  which  could 
require  in-season  adjustments  to  any  of 
the  above  factors.  The  goal  of  the 
changes  would  be  to  minimize 
disruption  of  the  sardine  fishery,  which 
would  minimize  economic  impact  on 
the  fishing  industry;  however, 
administrative  costs  of  implementing 
changes  would  increase  in  proportion  to 
the  number  of  changes  needed.  The 
proposed  action  will  yield  potentially 
lower  revenue  from  Pacific  mackerel 
than  what  otherwise  might  be  possible 
under  environmental  conditions  more 
favorable  to  Pacific  mackerel  (That  is,  a 
higher  biomass);  however,  the  low 
harvest  guideline  for  the  2003-2004 
fishing  season  will  provide  a  small 
increase  in  revenue  above  that  of  the 
2002-2003  fishing  season  and  will  not 
have  a  substantial  effect  on  overall 
vessel  profitability. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  23,  2003.  ' 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-19259  Filed  7-28-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Request  for  Extension  of  a  Currently 
Approved  Information  Collection — 
Operating  Loahs;  Policies,  Procedures, 
Authorizations  and  Closings 

agency:  Farm  Service  Agency,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Farm  Service  Agency  (FSA)  is  seeking 
comments  from  all  interested 
individuals  and  entities  on  the 
extension  and  revision  of  a  currently 
approved  information  collection  used  in 
support  of  the  Farm  Loan  Programs 
(FLP).  The  collection  of  information 
from  FLP  applicants  and  commercial 
lenders  is  used  to  determine  eligibility; 
financial  feasibility  and  security 
positions  when  the  applicant  applies  for 
direct  loan  assistance. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  29, 
2003. 

ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to:  Cathy 
Quayle,  Senior  Loan  Officer,  USDA, 
Farm  Service  Agency,  Loan  Making 
Division,  1400  Independence  Avenue, 
SW.,  Stop  0522,  Washington,  DC  20250- 
0522,  and  to:  the  Desk  Office  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Comments  may  be  submitted 
by  email  to:  cathyquayle@wdc.usda.gov. 
Copies  of  the  information  collection 
may  be  obtained  by  contacting  Cathy 
Quayle. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Quayle,  Loan  Making  Division, 
(202) 690-4018. 

SUPPLEMENTARY  INFORMATION: 


Title:  Operating  Loans;  Policies, 
Procedures,  Authorizations  and 
Closings 

OMB  Control  Number.  0560-0162 

Expiration  Date  of  Approval:  February 
29. 2004 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  information  collected 
under  OMB  Control  Number  is  0560- 
0162  is  necessary  to  effectively 
administer  the  operating  loan  program 
in  accordance  with  the  requirements  in 
7  CFR  part  1941  as  authorized  by  the 
Consolidated  Farm  and  Rural 
Development  Act.  Specifically,  the 
Agency  uses  the  information  to  evaluate 
loan  making  or  loan  servicing  proposals, 
and  to  process  loan  closings.  The 
information  is  needed  to  evaluate  an 
applicant's  eligibility,  and  to  determine 
if  the  operation  is  economically  feasible 
and  if  the  security  offered  in  support  of 
the  loan  is  adequate. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .12  hours  per  response 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms 

Estimated  Number  of  Respondents: 
51,466 

Estimated  Number  of  Responses  per 
Respondent:  1 

Estimated  Total  Annua]  Burden  on 
Respondents:  6,176 

Comment  is  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  above  stated  purposes 
and  the  proper  performance  of  FSA, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  agency's  estimate  of  burden, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  being 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 


Office  of  Management  and  Budget 
Approval. 

Signed  in  Washington,  DC  on  July  16, 
2003. 

James  R.  Little, 

Administrator.  Farm  Service  Agency. 

(FR  Doc.  03-19173  Filed  7-28-03;  8:45  am) 

BILUNG  CODE  34tO-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sawtooth  National  Forest,  Idaho; 
Fisher  Creek,  Smiley  Creek,  Baker 
Creek,  &  North  Fork-Boulder 
Allotments  Management  Plans 
Analysis 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement  for  sheep  allotments  located 
on  the  SavkTtooth  national  Recreation 
Area  and  Ketchum  Ranger  DistAct, 
Savkrtooth  National  Forest,  in  Custer  and 
Blaine  Counties,  Idaho. 

SUMMARY:  On  May  6,  2003,  the  USDA 
Forest  Service  filed  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement  for  the  Fisher  Creek  and 
Smiley  Creek  sheep  &  goat  allotments 
(Federal  Register  Volume  68,  Number 
87,  Page  23950-23951).  Also  on  May  6. 
2003,  the  Forest  Service  filed  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  for  the  Baker  Creek 
and  North  Fork-Boulder  Creek  sheep  & 
goat  allotments  (Federal  Register 
Volume  68,  Number  87,  Page  23951- 
23952).  The  May  6th  notice  for  both 
environmental  impact  statements 
describe  the  "Purpose  and  Need  for 
Action",  the  proposed  action,  possible 
alternatives,  environmental  issues 
considered,  estimated  dates  for  filing 
the  environmental  impact  statements, 
identified  the  responsible  officials,  and 
provided  information  concerning  public 
participation.  This  information  remains 
unchanged.  This  notice  combines  the 
Fisher  Creek  and  Smiley  Creek 
environmental  impact  statement  with 
the  environmental  impact  statement  for 
the  Baker  Creek  and  North  Fork-Boulder 
Creek  sheep  &  goat  allotments.  Only  one 
environmental  impact  statement  will  be 
prepared  for  the  four  livestock 
allotments  and  it  will  be  known  as  the   . 
"North  Sheep  Allotment  Management 
Plans".  Publication  of  the  Draft  and 
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that 


Final  Environmental 
will  be  under 
allotments  are 
and  connected 
driveway.  It  is 
them  and  will 
effects  analysis 
changes  the  naitaes 
agency  officials 
additional  infoijnation 
environmental 
Questions  abou 
and  scope  of 
to  Mike  O'Farrell 
Ketch um  Range  r 
Ketchum,  Idaho 
sent  to  208-622 
comments-inter  ntn 
ketch  u  m@fs.fed 


an  ily: 


FOR  FURTHER  INFORMATION 

Questions  abou 
the  proposed  project 
analysis  should 
O'Farrell,  Team 
address,  or  ph 

Dated;  July  23 
Ruth  Monahan, 

Sanlooth  Forest 
(FR  Doc.  03-191 
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Impact  Statements 
name.  The  livestock 
;  djacent  to  one  another 
jy  a  common  sheep 
(  ost  effective  to  combine 
€  nhance  the  cumulative 
for  both.  This  notice  also 
and  addresses  of  the 
who  can  provide 

for  the  combined 
mpact  statement, 
the  proposed  project 
sis  should  be  directed 
Team  Leader,  at 
Station;  P.O.  Box  2356; 
83340.  Faxes  should  be 
-3923  and  e-mails  to: 
-sawtoot 


us. 


CONTACT: 

this  revised  notice  or 

and  scope  of 
be  directed  to  Mike 
Leader,  at  the  above 
at  (208)  622-5371. 


003. 


S  ipi 


ervisor. 
Filed  7-28-03;  8:45  ami 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service  I 


Tehama  County 
Committee 


agency:  Forest 
action:  Notice 


!  lervice,  USDA. 
Meeting. 


0 


:liid 


summary:  The  T 

Advisory 
Red  Bluff,  Cali 
be  covered  inc 
(2)  Approval  of 
Comment,  (4) 
Maintenance,  (5 
Projects.  (6) 
Next  Agenda. 

DATES:  The  m^ 
August  14.  2003 
approximately 

ADDRESSES:  The 
the  Lincoln  Street 
Room  A.  1135 
CA.  Individuals 
propose  agenda 
names  and  pro 
DFO.  825  N.  Hu 
CA  95988. 


hama  County  Resource 
Committee  (RAC)  will  meet  in 
fqrnia.  Agenda  items  to 
le:  (1)  Introductions, 
Minutes,  (3)  Public 
Cqairman  Report/ 

Update  on  Approved 
General  Discussion.  (7) 


\l 


FOR  FURTHER 

Bobbin  Gaddini 
Coordinator.  USpA 
National  Forest, 
District.  PO  Box 


Resource  Advisory 


eel  ing  will  be  held  on 
from  9  a.m.  and  end  at 
p.m. 

meeting  will  be  held  at 
School,  Conference 
Lincoln  Street,  Red  Bluff, 
ivishing  to  speak  or 
tems  must  send  their 
Is  to  Jim  Giachino, 
boldt  Ave.,  Willows, 


posals 


mt 


INF(  IRMATION  i 


CONTACT: 

Committee 

Mendocino 
Grindstone  Ranger 
164,  Elk  Creek,  CA 


95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  mattersto  the  attention  of  the 
Committee  may  file  wrritten  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  August  11,  2003  will 
have  the  opportujiity  to  address  the 
committee  at  those  sessions. 

Dated:  July  23.  2003. 
James  Fenwood, 
Designated  Federal  Official. 
|FR  Doc.  03-19191  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


ARCTIC  RESEARCH  COMMISSION 
Sunshine  Act  Meeting 

July  14.  2003. 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  69th  Meeting  in  Dutch  Harbor, 
Alaska  on  August  4  and  Anchorage, 
Alaska  on  August  5,  2003.  The  Business 
Session  open  to  the  public  will  convene 
at  9  a.m.  Tuesday,  August  4,  in  the 
Agenda  items  include: 

(1)  Call  to  order  and  approval  of  the 
Agenda. 

(2)  Approval  of  the  Minutes  of  the 
68th  Meeting. 

(3)  Reports  from  Congressional 
Liaisons. 

(4)  Agency  Reports. 

The  focus  of  the  Meeting  will  be 
reports  and  updates  on  programs  and 
research  projects  affecting  the  U.S. 
Arctic.  Presentations  include  a  review  of 
the  research  needs  for  civil 
infrastructure  in  Alaska. 

The  Business  Session  will  reconvene 
at  9  a.m.  Wednesday,  August  5,  2003. 
An  Executive  Session  will  follow 
adjournment  of  the  Business  Session. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass,  Executive  Director, 
Arctic  Research  Commission.  703-525- 
0111  or  TDD  703-306-0090. 

Garrett  W.  Brass, 

E.xecutive  Director. 

(FR  Doc.  03-19327  Filed  7-25-03;  11:25  am] 

BILLING  CODE  7555-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Central  Region  Advisory 
Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Iowa,  Kansas,  Missouri,  Nebraska  and 
Oklahoma  Advisory  Committees  will 
convene  at  1:30  p.m.  and  adjourn  at  3 
p.m.  on  Thursday,  August  14,  2003.  The 
purpose  of  the  conference  call  is  to 
discuss  strategic  planning  about 
meemingful/measurable  outcomes. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-473-8493,  access  code 
17926130.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or  for 
those  made  over  wireless  lines  and  the 
Commission  will  not  refund  any 
incurred  charges.  Callers  will  ^ncur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  cormections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  cf  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Jo  Ann  Daniels  of 
the  Central  Regional  Office.  913-551- 
1400  and  TDD  number  913-551-1414, 
by  3  p.m.  on  Friday,  August  8,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  July  15,  2003. 
Dawn  Sweet, 
Editor. 
|FR  Doc.  03-19347  Filed  7-25-03;  1:06  pm] 

BILLING  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alabama  and  Louisiana 
Advisory  Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Alabama  and  Louisiana  Advisory 
Committees  will  convene  at  1:30  p.m. 
and  adjourn  at  3  p.m.  on  Tuesday, 
August  12,  2003.  The  purpose  of  the 
conference  call  is  to  discuss  the  civil 
rights  "Listening  Tour"  meeting  to  be 
held  in  November. 
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This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-923-4213,  access  code 
18014444.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or  for 
those  made  over  wireless  lines  and  the 
Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calk  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Jo  Ann  Daniels  of 
the  Central  Regional  Office,  913-551- 
1400  and  TDD  number  913-551-1414, 
by  3  p.m.  on  Thursday,  August  7,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  15.  2003. 
Dawn  Sweet, 
Editor. 
[FR  Doc.  03-19348  Filed  7-25-03;  1:06  pm] 

BILLING  CODE  6335-^)1-f> 


DEPARTMENT  OF  COMMERCE 

Office  of  Administration 

[Docket  No.:  020125021-3179-02] 

Guidance  to  Federal  Financial 
Assistance  Recipients  on' the  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

AGENCY:  Depculment  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
(Commerce)  publishes  this  notice  to 
announce  the  adoption  of  its  policy 
guidance  entitled  Guidance  to  Federal 
Financial  Assistance  Recipients  on  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons. 
DATES:  Commerce  adopts  the  guidance 
as  of  March  24,  2003. 
ADDRESSES:  For  a  copy  of  the  policy 
guidance,  please  mail  requests  to 
Theresa  C.  Coujice,  Office  of  Civil 
Rights,  Room  6003,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.,  Washington,  DC  20230.  Requests 
may  also  be  submitted  by  e-mail  to 
TCounce@doc.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  C.  Counce,  Office  of  Civil 
Rights,  telephone:  202-482-8187,  TDD: 
202-482-2030.  Arrangements  to  receive 
the  policy  in  an  alternate  format  may  be 
made  by  contacting  the  named 
individual. 

SUPPLEMENTARY  INFORMATION:  On  March 
24,  2003,  Commerce  published  and 
requested  comments  on  a  policy 
guidance  notice  entitled  Guidance  to 
Federal  Financial  Assistance  Recipients 
of  the  Title  VI  Prohibition  Against 
Natiotial  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons  (68  FR  14180,  March  24,  2003). 
Limited  English  proficient  (LEP) 
persons  are  those  having  limited  ability 
to  read,  write,  speak,  or  understand 
English.  Executive  Order  (EO)  13166 
(August  16,  2000)  directs  each  Federal 
agency  that  extends  assistance  subject  to 
the  requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended,  publish 
such  guidance.  The  Office  of 
Management  and  Budget  (OMB)  issued 
a  report  on  March  14,  2002 
recommending  that  Federal  agencies   • 
issue  uniform  guidance  for  recipients, 
and  the  Department  of  Justice  (DOJ) 
published  model  guidance  67  FR  41455 
(Jime  18,  2002)  for  agencies  to  follow 
when  developing  agency-specific 
guidance.  Commerce's  guidance, 
published  on  March  24,  2003,  adheres 
to  DOJ's  model  guidance. 

Commerce  received  only  one 
comment  in  response  to  the  March  24, 
2003  notice.  The  organization 
ProEnglish,  of  Arlington,  VA  submitted 
7  pages  in  opposition  to  the  guidance 
and  EO  13166.  Commerce  acknowledges 
ProEnglish's  opposition  to  the  Executive 
Order  and  to  Commerce's  guidance, 
however  Commerce  has  been  directed 
by  the  Executive  Order  to  develop  and 
publish  its  guidance.  As  such,  the 
guidance  published  on  March  24,  2003. 

By  this  notice,  Commerce  is  adopting 
the  proposed  system  as  final  without 
changes  on  July  29,  2003. 

Although  the  March  24,  2003  notice 
indicated  that  the  guidance  was 
effective  on  March  24,  2003,  Commerce 
clarifies  that  the  March  24,  2003  date 
was  the  date  when  Commerce  would 
begin  accepting  comments.  There  is  no 
effective  date  of  this  guidance,  as  it  is 
policy  guidance. 

Dated:  July  23,  2003. 
Suzan  ).  Aramaki, 
Director,  Office  of  Civil  Rights. 
[FR  Doc.  03-19189  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  3S1D-BP-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 
[Docket  No.  99121533-3181-08] 

National  Technical  Assistance, 
Training.  Research,  and  Evaluation: 
University  Research  Parks, 
Technology-Led  Economic 
Development  Strategies,  and 
Information  Dissemination — Request 
for  Proposals 

AGENCY:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DOC). 
ACTION:  Request  for  grant  proposals 
(RFP)  upon  availability  of  funds. 

SUMMARY:  EDA  publishes  this  notice  to 
reopen  the  application  submission 
period  for  ten  days  to  allow  applicants 
to  submit  proposals  addressing  Section 
VI. B.I.  entitled  "Information 
Dissemination  to  Practitioners  Serving 
Distressed  Areas."  EDA  reopens  the 
proposal^eriod  because  the  proposals 
that  addressed  "Information 
Dissemination  to  Practitioners  Serving 
Distressed  Areas,"  did  not  adequately 
meet  the  established  criteria  for  EDA  to 
select  a  proposal  for  funding 
consideration. 

DATES:  Prospective  applicants  are 
advised  that  proposals  for  funding  will 
be  accepted  through  August  8,  2003,  at 
any  of  the  addresses  provided  in  the 
May  23,  2003,  RFP.  Proposals  received 
after  4  p.m.  e.d.t.,  on  August  8,  2003, 
will  not  be  considered  for  funding. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  McNamee,  202.482.4085;  e-mail: 
jmcnamee@eda.doc.gov. 

SUPPLEMENTARY  INFORMATION:  On  May 
23,  2003,  EDA  published  a  Notice  in  the 
Federal  Register  at  68  FR  28672, 
requesting  proposals  for  several  RFPs. 
Section  VI. B.I.  of  that  Notice  requested 
proposals  for  "Information 
Dissemination  to  Practitioners  Serving 
Distressed  Areas.  '  Proposals  received  in 
response  to  Section  VI. B.I.  did  not 
adequately  meet  the  established  criteria 
for  EDA  to  select  a  proposal  for  funding 
consideration.  Consequently,  EDA 
hereby  reopens  for  ten  days  the  proposal 
submission  period  for  the  information 
dissemination  proposals  only.  New 
proposals,  as  well  as  revisions  of 
proposals  submitted  earlier,  will  be 
accepted.  All  other  requirements  of  the 
May  23,  2003,  notice  remain  in  effect. 

Dated:  July  23.  2003. 
David  A.  Sampson, 

Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  03-19207  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  3S10-24-U 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Technical  Advisory  Committees; 
Notice  of  Recruitment  of  Private-Sector 
Members 


summary:  Six 

Committees 
Department  of 
technical 
applicable  to 
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(TAG 


di  al- 


and  : 


community, 
selected  from 
range  of  goods, 
software 
national  securitj' 
foreign  policy 
or  that  are 
balanced  to  the 
large  and  small 
TAG  member! 
Secretary  of 
of  not  more  thai 
The  member shii ) 
Department's 
balance  and 
must  obtain 


Tpchnical  Advisory 

Is)  advise  the 
( lommerce  on  the 
paran  eters  for  export  controls 
-use  commodities  and 
3n  the  administration  of 
he  TAGs  are  composed 
from  industry  and 
ip  resenting  diverse  points 
c  oncems  of  the  exporting 
Ind  ustry  representatives  are 
s  producing  a  broad 
echnologies,  and 
presen  ly  controlled  for 
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are  appointed  by  the 
Coi^merce  and  serve  terms 
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reflects  the 
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secret 
to  appointment, 
necessary  so  tha  t 
permitted  acces! 
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approximately  4 
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advising  the 
on  the  technical 
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Japan:  Certain  La 

Kawasaki  Steel 
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NKK  Tubes 

Sumitomo  Metfel  Industries,  Ltd 


CO  mmitment  to  attaining 
div  jrsity.  TAG  members 

-level  clearances  prior 
These  clearances  are 
members  can  be 
to  the  classified 
needled  to  formulate 

IS  to  the  Department  of 
TAG  meets 
times  per  year. 
[Committees  will  not  be 
their  services, 
are  responsible  for 

ment  of  Commerce 
parameters  for  export 
administration  of  those 
I  he  following  areas: 
sterns  TAG:  Control  List 


(ele  :tronics — 

s  action),  4  (computers), 
(teleconun  unications  and 

sect  rity);  Materials  TAG: 
Gate  gory  1  (materials, 
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TAG:  the  Export  Administration 
Regulations  (EAR)  and  procedures  for 
implementing  the  EAR;  Sensors  and 
Instriunentation  TAG:  Control  List 
Categories  3  (electronics — 
instrumentation  section)  and  6  (sensors 
and  lasers);  Transportation  and  Related 
Equipment  TAG:  Control  List  Categories 
7  (navigation  and  avionics),  8  (marine 
technology),  and  9  (propulsion  systems, 
space  vehicles,  and  related  equipment). 

To  respond  to  this  recruitment  notice, 
please  send  a  copy  of  your  resume  to  the 
e-mail  address  below. 

Deadline:  This  Notice  of  Recruitment 
will  be  open  for  one  year  from  its  date 
of  publication  in  the  Federal  Register. 
FOR  MORE  INFORMATION  CONTACT:  Ms.  Lee 
Ann  Carpenter  on  (202)  482-2583. 
Resumes  may  be  e-mailed  to  her  at 
Lcarpen  t@bis/doc/gov. 

Dated:  July  24,  2003. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
(FR  Doc.  03-19206  Filed  7-28-03;  8:45  am] 

BH.UNG  CODE  3510-JT-4I 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  In 
Part  and  Deferral  of  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews,  requests  for 
revocation  in  part  and  deferral  of 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  June 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  requests 
to  revoke  two  antidumping  duty  orders 
in  part  and  to  defer  the  initiation  of  an 


administrative  review  of  four  companies 
in  one  antidumping  duty  order. 

EFFECTIVE  DATE:  July  29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2002),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  Hndings 
with  June  anniversary  dates.  The 
Department  also  received  timely 
requests  to  revoke  in  part  the 
antidumping  duty  orders  on  and  Non- 
Frozen  Apple  Juice  Concentrate  and 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China.  In 
addition,  the  Department  received  a 
request  to  defer  for  one  year  the 
initiation  of  the  June  1,  2002  through 
May  31,  2003  administrative  review  of 
the  antidumping  duty  order  on  Non- 
Frozen  Apple  Juice  Concentrate  from 
the  People's  Republic  of  China  with 
respect  to  four  exporters  in  accordance 
with  19  CFR  351.213(c).  The 
Department  received  no  objection  to  this 
request  from  any  party  cited  in  19  CFR 
351.213(c)(l)(ii). 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  June  30,  2004.  Also,  in 
accordance  with  19  CFR  351.213(c),  we 
are  deferring  for  one  year  the  initiation 
of  the  June  1,  2002  through  May  31, 
2003  administrative  review  of  the 
antidumping  duty  order  on  Non-Frozen 
Apple  Juice  Concentrate  from  the 
People's  Republic  of  China  with  respect 
to  four  exporters. 


Antidumping  Duty  Proceedings 

Softwood  Lumt»er,  A-122-838  


Diameter  Carbon  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe,  A-588-850 
Corporation 
(Corporation 


Period  to  be  re- 
viewed 


05/22/02-05/31/03 
^  06/01/02-05/31/03 
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Period  to  be  re- 
viewed 


Taiwan:  Certain  Stainless  Steel  Butt-Weld,  Pipe  Fittings,  A-583-816 

Liang  Feng  Stainless  Steel  Fitting  Co.,  Ltd. 

PFP  Taiwan  Co.,  Ltd. 

Ta  Ctien  Stainless  Steel  Pipe,  Ltd. 

Tru-Flow  Industrial  Co.,  Ltd. 
The  People's  Republic  of  China:  Certain  Non-Frozen  Apple  Juice  Concentrate  ^  A-570-855 

Gansu  Tongda  Fruit  Juice  Beverage  Co.,  Ltd. 

Shaanxi  Hengxing  Fruit  Juice  Co.,  Ltd. 

Xian  Asia  Qin  Fmit  Co.,  Ltd. 

Xian  Yang  Fuan  Juice  Co.,  Ltd. 
The  People's  Republic  of  China:  Folding  Metal  Tables  and  Chairs  3  A-570-868  

Feili  Fumiture  Development  Ltd. 

Feili  Fumiture  Development  Co.,  Ltd. 

Feili  Group  (Fujian)  Co.,  Ltd. 

Feili  (Fujian)  Co.,  Ltd. 

Dongguan  Shichang  Metals  Factory  Co.,  Ltd. 

Dongguang  Shchang  Metals  Factory  Co. 

Maxchief  Investments  Ltd. 

New-Tec  Integration  Co.,  Ltd. 

Wok  and  Pan  Industry,  Inc. 
The  People's  Republic  of  China:  Tapered  Roller  Bearings*  A-570-601   

Peer  Bearing  Company-Changshan 

Yantai  Timken  Co.,  Ltd. 

Shanghai  United  Bearing  Co.,  Ltd. 

Countervailing  Duty  Proceedings 


06/01/02-05/31/03 


06/01/02-05/31/03 


12/03/01-05/31/03 


06/01/02-05/31/03 


None. 
None. 


Suspension  Agreements 


^  Inadvertently  omitted  from  the  initiation  notice  published  July  1,  2003  (68  FR  39059). 

2  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  non-frozen  apple  juice  concentrate  from  the 
People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity 
of  which  the  named  exporters  are  a  part. 

3  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  folding  metal  tables  and  chairs  from  the  Peo- 
ple's Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of 
which  the  named  exporter  is  a  part. 

"  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  tapered  roller  bearings  from  the  People's 
Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which 
the  named  exporter  is  a  part. 


Period  to  be  deferred 


Deferral  of  Initiation  of  Administrative  Review 

People's  Republic  of  China:  Non-Frozen  Apple  Juice  Concentrate,  A-570-855 

Sanmenxia  Lakeside  Fruit  Juice  Co.,  Ltd. 
SDIC  Zhonglu  Fmit  Juice  Co.,  Ltd. 
Shaanxi  Haisheng  Fresh  Fruit  Juice  Co.,  Ltd. 
Yantai  Oriental  Juice  Company,  Ltd. 


06/01/02-05/31/03 


Period/class  or  kind 


Antifriction  Bearing  Proceedings  and  Firms 

^n=rance:  A-^27-801  s  ; 

Ace  Bearing  &  Transmission  Co : 

Acom  Industrial  Service 

Aktif  Endustri  Malzemeleri 

Alphateam  SPRL  

Australian  Bearing  Pty  Ltd 

Baltic  Bearing  Supply  Gmbh 

Bearing  &  Tool  Gmbh 

Bearing  Discount  Intemational  Gmbh  , 

Bearing  Dynamics  

Bearing  Net , 

Bearing  Sales  Corp  

BTM  Bearing  Trade  F.C  Miltner 

Cantoni  &  C.S.N.C  

CCVI  Bearing  Co 

Comal  SNC 

DCD  Corp , 

EuroLatin  Ex.  Services 

Fair  Friend  Ent.  Co.  Ltd ! 

Friedrich  Picard  Gmbh  .'. 

Froklich  &  Dori<en  Gmbh .'.... 


05/01/02-04/30/03 
Ball 
Ball 
Ball 
Bail 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
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leth 


CorpA'oo  Shin  Co 
pdrt/Export  


3mbh  ... 
BV 


Bearing  Re.  Ltd 

Donath  Gmbh 

Group 

Ltd  

Technik  Gmbh 

Bearing  Manufacturing  Co 
\f/eber 


Han  Sol 

Hay  ley  Imj 

Heinz  KnusI 

Hergenhan 

Hoens  Indu^friel 

IBD  Ltd 

Internationa 

Interspecies 

Italcuscinetl 

Kian  Ho  Beiirings, 

KIS  Antriebs 

KSM.  Minan  liguchi/ 

Kugellager 

LTM  Industrietechnik 

M.  Buchhalli  jr  Maschenmode/Hergenhan 

Micaknowle<^ge 

Minetti  SPA 

Ming  Hing 

Motion 

Rodamientoi ; 

Roeirasa 

Rolling  Bearing  Co.  Pty  Ltd 

Rovi-Marcay 

Rovi-Valencp 

SKF 

Sprint  Engin^nng 
Taisho  Kiko 
Taninaka  Ltc 
Top  G  Tradi 
Weber  KugejL 
Withus  Tech  tology 
Wyko  Export , 


Trading  Co  .. 

Re.  Ltd 

Rovi  


Bear  ng 


::o.  Ltd 


ig  Re  Ltd  

ager  Int , 

Corp  

Division  of  Wyko  Grp/Wyko-Ewb 


5  The  compani(  s  listed  for  A-427-801  were  inadvertently  omitted  from  the  intiation  notice  that  published  on  July  1,  2003  (68  FR  39055). 


During  any 
covering  all  or 
between  the 
and  fourth  ann 
pubhcation  of 
order  under 
determination 
351.218(fK4)tc 
suspended  inv 
review),  the 
domestic 
days  of  the  dati 
notice  of 
determine 
have  been 
producer  subject 
subject 
United  States 
is  affiliated 
producer.  The 
name(s)  of  the 
which  the  inquiry 

Interested  pa  t 
applications  foi 
administrative 
accordance  with 


first 


Se(  ;retary, 
inten  sted 


initial  ion 
wh«  ther ; 
abso  bed 


mercha  idise 


witi 


These 
in  accordance 
Tariff  Act  of  1 
U.S.C.  1675(a)) 
351.221(c)(l)(i} 
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Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Bail 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Spherical 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 
Ball 


a  iministrative  review 
jart  of  a  period  falling 
and  second  or  third 
versary  of  the 
1  in  antidumping  duty 

351.211  era 
mder  section 
continue  an  order  or 
stigation  (after  sunset 
,  if  requested  by  a 
party  within  30 
of  publication  of  the 
of  the  review,  will 
antidumping  duties 
by  an  exporter  or 
to  the  review  if  the 
is  sold  in  the 
through  an  importer  that 

such  exporter  or 
1  equest  must  include  the 
(  xporter  or  producer  for 
y  is  requested. 

ies  must  submit 
disclosure  under 
jrotective  orders  in 

19  CFR  351.305. 


initiatilons  and  this  notice  are 
\iixh  section  751(a)  of  the 
9  )0,  as  amended  (19 
and  19  CFR 


Dated:  July  23,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  11 

for  Import  Administration. 

[FR  Doc.  03-19271  Filed  7-28-03;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  070703C] 

Marine  Mammals;  File  No.  699-1720 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Kathryn  Ono,  Department  of  Biological 
Sciences,  University  of  New  England, 
Marine  Sciences  Center,  11  Hills  Beach 
Road,  Biddeford,  ME  04005,  has  applied 
in  due  form  for  a  permit  to  take  harbor 
seals  (Pboca  vitulina  concolor),  gray 
seals  (Halichoerus  grypus),  harp  seals 
(Phoca  groenlandica]  and  hooded  seals 
(Cystophora  cristata)  for  purposes  of 
scientific  research. 


DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  August 
28,  2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Wilkin  or  Jeimifer  Jefferies, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  TaJdng  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  purpose  of  the  research  is  to 
assess  the  health  of  the  Northeast 
Atlantic  harbor  seal  population  residing 
along  the  coast  of  Maine.  The  permit 
would  authorize  the  applicant  to  take 
up  to  200  harbor  seals  annually  by 
capture,  and  20  young  of  the  year  pups 
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would  be  physically  restrained  and  have 
morphometric  measurements,  samples 
of  blood,  feces,  and  skin  biopsies  taken, 
and  flipper  tags  attached.  Annually,  10 
pups  would  have  satellite  tags  attached 
to  allow  movement  tracking  and 
behavioral  analysis.  Authorization  of  2 
accidental  mortalities  of  harbor  seals 
annually  is  requested.  Accidental 
capture  of  5  gray  seals,  3  harp  seals,  and 
3  hooded  seals  aiinually  is  also 
requested.  Additionally,  annual 
authorization  for  Level  B  Harassment  is 
requested  for  400  harbor  seals,  5  grey 
seals,  3  harp  seals  and  3  hooded  seals, 
annually.  The  proposed  reseeu-ch  would 
study  movement  and  migration  patterns 
for  young  of  the  year  pups.  The 
movements,  disease  load,  survival  and 
behavior  of  wild-caught  pups  will  be 
compared  with  rehabilitated  pups  from 
the  same  population  and  cohort  to 
determine  baseline  "normal"  behavior. 
The  Permit  would  expire  5  years  after 
the  date  of  issuance. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  fi-om  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  Vvhy  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Manunal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  )uly  23.  2003. 

Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  03-19260  Filed  7-28-03;  8:45  am] 

BILLING  CODE  3510-22-3 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

July  23,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  July  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  ciurent  limits  for  certain 
categories  are  being  adjusted  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also  see 
67  FR  68566,  published  on  November 
12,  2002. 

James  C.  Leonard  IH, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements  -^ 

July  23,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Wai,hington,  DC  20229. 
-Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1,  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 


vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2003  and  extends 
through  December  31,  2003. 

Effective  on  July  28,  2003,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

Sublevels  in  Group  II 

338/3392  (shins  and 

3,01 1.286  dozen. 

blouses  other  than 

tank  tops  and 

tops,  knit). 

338/339(1)3  (tank 

2,272,178  dozen 

tops  and  knit  tops). 

347/348 

6,980,479  dozen  of 

which  not  more  than 

6,980,479  dozen 

shall  be  in  Cat- 

egones  347-W/348- 

W;  and  not  more 

than  5,290,853 

dozen  shall  be  in 

Category'  348-W. 

638/639 

5,106,304  dozen 

Within  Group  II  sub- 

group 

342 

636,602  dozen 

351  

1 ,239,395  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31 ,  2002. 

2  Categories  338/339:  all  HTS  numbers  ex- 
cept 6109.10.0018,  6109.10.0023, 
6109.10.0060.  6109.10.0065,  6114.20.0005 
and  61 14.20.0010. 

3 Category  338/339(1):  only  HTS  numbers 
6109.10.0018,  6109.10.0023,  6109.10.0060, 
6109.10.0065,  6114.20.0005  and 

6114.20.0010. 

*  Category  347-W:  only  HTS  numbers 
6203.19.1020,  620319.9020,  6203.22.3020, 
6203.22.3030.  6203.42.4005.  6203.42  4010, 
6203.42.4015,  6203.42  4025.  6203.42.4035, 
6203.42.4045,  6203  42  4050,  6203.42  4060. 
6203.49.8020,  6210  40.9033,  6211.20.1520, 
6211.20.3810  and  6211.32.0040:  Category 
348-W:  only  HTS  numbers  6204.12.0030, 
6204  19  8030.  6204.22.3040,  6204.22  3050, 
6204.29.4034,  6204.62.3000,  6204  62.4005, 
6204  62.4010.  6204.62.4020,  6204.62  4030, 
6204.62.4040,  6204.62.4050,  6204.62.4055, 
6204.62.4065,  6204.69.6010,  6204.69.9010, 
6210.50.9060,  6211.20.1550,  6211.20.6810, 
621 1.42.0030  and  6217.90.9050. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-19186  Filed  7-28-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENT^ 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 


luly  23.  2003 
AGENCY:  Comnkitt 
Implementation 
(CITA). 
ACTION:  Issuin; 
Commissioner 
Border  Protection 


EFFECTIVE  DATE : 
FOR  FURTHER 

Arnold 

Office  of  Texti 
Department  o 
4212.  For 
status  of  these 
Status  Reports 
boards  of  each 
927-5850,  or 
Customs  and 
at  http://www 
information  on 
openings,  refer 
and  Apparel 
otexa.ita.doc 


July  29.  2003. 
I^#0RMAT^0N  CONTACT:  Ross 
International  Trade  Specialist, 
es  and  Apparel,  U.S. 
if  [Commerce,  (202)  482- 
inforpiation  on  the  quota 

imits,  refer  to  the  Quota 
josted  on  the  bulletin 
Customs  port,  call  (202) 
n  fer  to  the  Bureau  of 
B  Drder  Protection  website 
customs.gov.  For 
embargoes  and  quota  re- 
to  the  Office  of  Textiles 
website  at  http:// 


gov 


SUPPLEMENTAR\ 


;  an 


ovvi  ince 


Authority:  Secjio 
Act  of  1956,  as 
Executive  Order 
amended. 

The  current 
categories  are 
carryover,  carr> 
shift,  the  all 
apparel  items  ( 
the  recrediting 

A  descriptior 
apparel  categor  es 
numbers  is  avai  lable 
CORRELATIO^ 
Categories  with 
Schedule  of  the 
Federal  Registe  r 
published  on 
67  FR  68569.  p 
12,  2002. 


UI, 


James  C.  Leonard 

Chairman.  Comn 

of  Textile  Agreeniknts. 


Committee  for  thi 
Agreements 

luly  23.  2003. 

Commissioner. 
Bureau  ofCustoir^ 
Washington. 
Dear  Commissi 
amends,  but  does 
issued  to  you  on 
Chairman.  Comm 


ee  for  the 
of  Textile  Agreements 


a  directive  to  the 
Bureau  of  Customs  and 
adjusting  limits. 


INFORMATION: 


n  204  of  the  Agricuhural 
ended  (7  U.S.C.  1854); 
1651  of  March  3.  1972.  as 


limits  for  certain 
adjusted  for 
forward,  swing,  special 

for  100%  cotton 
handloomed  fabric,  and 
)f  unused  carryforward, 
of  the  textile  and 
in  terms  of  HTS 
in  the 
:  Textile  and  Apparel 
the  Harmonized  Tariff 
United  States  (see 
notice  68  FR  1599, 
uary  13.  2003).  Also  see 
blished  on  November 


jan 


tteefor  the  Implementation 


Implementation  of  Textile 


and  Border  Protection. 
JC  20229 

iner:  This  directive 
not  cancel,  the  directive 
November  1.  2002.  by  the 
ttee  for  the  Implementation 


of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  2003  and  extends  through 
December  31.  2003. 

Effective  on  July  29.  2003,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Levels  in  Group  I 
218 


219 
313 
314 
315  . 
317  . 
326  . 


Adjusted  twelve-month 
limit  1 


334/634 
335/635 
336/636 
338/339 
340/640 
341  


342/642 

345 

347/348 

351/651  

363 

369-S3  

641  

647/648 

Group  II 

200,  201,  220,  224- 
227.  237,  239pt.  *, 
300,  301,  331  pt.  5, 
332,  333,  352, 
359pt.  6,  360-362, 
603,  604,  611- 
620.  624-629, 
631pt.^633,  638, 
•     639,  643-646, 
652,  659pt.  8, 
666pt.  9,  845,  846 
and  852,  as  a 
group 


27,049,106  square 

meters. 
98,446,174  square 

meters. 
71,697,337  square 

meters. 
13,867,950  square 

meters. 
23,292,600  square 

meters. 
24,936,738  square 

meters. 
13,776,970  square 

meters. 
263,512  dozen. 
1,222,862  dozen. 
1,707,151  dozen. 
5,777,024  dozen. 
3,341 ,638  dozen. 
6,636,453  dozen  of 

whicti  not  more  than 

4,017,873  dozen 

shall  be  in  Category 

341 -Y  2. 
2,476,300  dozen. 
384,415  dozen. 
1,342,531  dozen. 
479,170  dozen. 
80,482,444  numbers. 
1 ,340,745  kilograms. 
2,360,009  dozen. 
1,448,882  dozen, 

186,847,246  square 
meters  equivalent. 


'  Ttie  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2002. 

2  Category     341-Y:     only 
6204.223060,     6206.30.3010 
and  6211.42.0054. 

3  Category     369-S:     only 
6307.10.2005. 

"Category     239pt.:     only 
6209.20.5040  (diapers). 


HTS     numbers 
6206.30.3030 

HTS     numtier 

HTS     numtjer 


s  Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510 
6116.10.7510,  6116  92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450. 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
6116.92.9400  and  6116.99.9510. 

6  Category  359pt.:  all  HTS  numbers  except 
6115.19.8010,  6117.10.6010,  6117.20.9010, 
6203.22.1000,  6204.22  1000,  6212.90.0010, 
6214.90.0010,  6406.99.1550,  6505.90.1525, 
6505.90.1540,  6505.90.2060  and 

6505.90.2545. 

''Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,  6116.10.4820,  6116.10.5520, 
6116  10.7520,  6116.93.8800,  6116.93.9400, 
6116.99.4800,  6116.99.5400  and 

6116.99.9530 

8 Category  659pt.:  all  HTS  numbers  except 
6115.11.0010,  6115.12.2000,  6117.10.2030 
6117.20.9030,  6212.90.0030,  6214.30.0000, 
6214.40.0000,  6406.99.1510  and 

6406.99.1540 

9  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010,  6301.10.0000,  6301.40.0010, 
6301.90.0010,  6302.53.0010, 
6302.53.0030,  6302.93.1000, 
6303.12.0000,  6303.19.0010, 
6303.92.2010,  6303.92.2020, 
6304.11.2000,  6304.19.1500, 
6304.91.0040,  6304.93.0000, 
6307.90.9884,     9404.90.8522 


6301 .40.0020 
6302.53.0020, 
6302.93.2000, 
6303.92.1000, 
6303.99.0010, 
6304.19.2000, 
6304.99.6020. 
and  9404.90.9522. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

James  C.  Leonard  III, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-19188  Filed  7-28-03  8:45  am] 
BILUNG  CODE  351(M>R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Designations  under  the  Textile  and 
Apparel  Commercial  Availability 
Provisions  of  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
(CBTPA) 

July  23,  2003. 

agency:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
ACTION:  Designation 

summary:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(Committee)  has  determined  that  100 
percent  cotton  woven  flannel  fabrics, 
made  from  21  through  36  NM  single 
ring-spun  yams  of  different  colors, 
classified  in  5208.43.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  of  2  X  2  twill 
weave  construction,  weighing  not  more 
than  200  grams  per  square  meter,  for  use 
in  apparel  articles  excluding  gloves, 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  The  Committee  hereby 
designates  apparel  articles,  excluding 
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gloves,  that  are  both  cut  and  sewn  or 
otherwise  assembled  in  an  eligible 
CBTPA  beneficiary  country,  from  these 
fabrics  as  eligible  for  quota-free  and 
duty-free  treatment  under  the  textile 
and  apparel  commercial  availability 
provisions  of  the  CBTPA  and  eligible 
under  HTSUS  subheadings  9820.11.27, 
to  enter  free  of  quota  and  duties, 
provided  that  all  other  fabrics  are 
wholly  formed  in  the  United  States  from 
yarns  wholly  formed  in  the  United 
States. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  211  of  the  CBTPA, 
amending  Section  213(b)(2)(A)(v)(II)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
(CBERA);  Presidential  Proclamation  7351  of 
October  2,  2000;  Executive  Order  No.  13191 
of  January  17,2001. 

Background   . 

The  commercial  availability  provision 
of  the  CBTPA  provides  for  duty-free  and 
quota-free  treatment  for  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
sewn  or  otherwise  assembled  in  one  or 
more  beneficiary  CBTPA  country  from 
fabric  or  yarn  that  is  not  formed  in  the 
United  States  if  it  has  been  determined 
that  such  yarns  or  fabrics  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
maimer  and  certain  procediual 
requirements  have  been  met.  In 
Presidential  Proclamation  7351,  the 
President  proclaimed  that  this  treatment 
would  apply  to  apparel  articles  from 
fabrics  or  yam  designated  by  the 
appropriate  U.S.  government  authority 
in  the  Federal  Register.  In  Executive 
Order  13191,  the  President  authorized 
the  Committee  to  determine  whether 
yams  or  fabrics  cannot  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner. 

On  April  21,  2003  the  Chairman  of  the 
Committee  received  a  petition  from 
Sandler,  Travis,  and  Rosenberg,  P.A.,  on 
behalf  of  the  American  Apparel  and 
Footwear  Association  (A.\FA); 
Intradeco,  Inc.  of  Miami,  Florida;  J.  C. 
Penney  Purchasing  Corporation  of 
Piano,  Texas;  and  Knothe  Apparel 
Group,  Inc.  of  Ashford,  Alabama 
alleging  that  100  percent  cotton  woven 
flannel  fabrics,  made  from  21  through 
36  NM  single  ring-spun  yarns  of 
different  colors,  classified  in  5208.43.00 
of  the  HTSUS,  of  2  X  2  twill  weave 
construction,  weighing  not  more  than 
200  grams  per  square  meter,  for  use  in 
apparel  articles  excluding  gloves, 


cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  requesting  quota- 
and  duty-free  treatment  under  the 
CBTPA  for  apparel  articles  that  are  both 
cut  and  sev^rn  in  one  or  more  CBTPA 
beneficiary  countries  from  such  fabrics. 

In  response  to  a  previous  commercial 
availability  request  by  the  same 
petitioners  on  100  percent  cotton,  yam- 
dyed  flannel  fabric,  the  Committee 
requested  public  comments  on  June  17, 
2002  (67  FR  41219).  Also  in  response  to 
the  previous  petition,  the  Committee 
and  the  U.S.  Trade  Representative 
(USTR)  sought  the  advice  of  the 
Industry  Sector  Advisory  Committee  for 
Wholesaling  and  Retailing  and  the 
Industry  Sector  Advisory  Committee  for 
Textiles  and  Apparel  regarding  the 
proposed  action  on  July  3,  2002.  On  July 
3,  2002,  the  Committee  and  USTR 
offered  to  hold  consultations  with  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate 
(Congressional  Committees)  regarding 
the  proposed  action.  On  July  23,  2002, 
the  U.S.  International  Trade 
Commission  provided  advice  regarding 
the  proposed  action.  Based  on  the 
information  and  advice  received  and  its 
understanding  of  the  industry,  the 
Committee  determined  that  the  fabric 
set  forth  in  the  instant  petition  cannot 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  On  May  19,  2003,  the 
Committee  and  USTR  submitted  a 
report  to  the  Congressional  Committees 
that  set  forth  the  action  proposed,  the 
reasons  for  such  action,  and  advice 
obtained.  A  period  of  60  calendar  days 
since  this  report  was  submitted  has 
expired. 

The  Committee  hereby  designates  as 
eligible  for  preferential  treatment  under 
HTSUS  subheading  9820.11.27,  apparel 
articles,  excluding  gloves,  that  are  both 
cut  and  sewn  or  otherwise  assembled  in 
one  or  more  eligible  CBTPA  beneficiary 
countries,  from  100  percent  cotton 
woven  fleinnel  fabrics,  made  from  21 
through  36  NM  single  ring-spun  yams  of 
different  colors,  classified  in  5208.43.00 
of  the  HTSUS,  of  2  X  2  twill  weave 
construction,  weighing  not  more  than 
200  grams  per  square  meter,  not  formed 
in  the  United  States,  provided  that  all 
other  fabrics  are  wholly  formed  in  the 
United  States  from  yams  wholly  formed 
in  the  United  States,  subject  to  the 
special  rules  for  findings  and  trimmings, 
certain  interlinings  and  de  minimis 
fibers  and  yarns  under  section  112  (d) 
of  the  CBTPA,  and  that  such  articles  are 
imported  directly  into  the  customs 
territory  of  the  United  States  from  an 
eligible  CBTPA  beneficiary  country. 


An  "eligible  CBTPA  beneficiary 
country"  means  a  country  which  the 
President  has  designated  as  a  CBTPA 
beneficiary  country  under  section 
213(b)(5)(B)  of  the  CBERA  (19  U.S.C. 
2703(b)(5)(B))  and  which  has  been  the 
subject  of  a  finding,  published  in  the 
Federal  Register,  that  the  country  has 
satisfied  the  requiremejits  of  section 
213{b)(4)(A)(ii)  of  the  CBERA  (19  U.S.C. 
2703(b)(4)(A)(ii))  and  resulting  in  the 
enumeration  of  such  country  in  U.S. 
note  1  to  subchapter  XX  of  Chapter  98 
of  the  HTSUS. 

lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  0.3-19187  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  3S10-OR-S 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  AFOSR 
Review.  The  purpose  of  the  meeting  is 
to  allow  the  SAB  leadership  to  advise 
the  Director  on  the  outcome  of  the 
AFOSR  Review.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  thi§  meeting  will  be 
closed  to  the  public. 
DATES:  August  29,  2003. 
ADDRESSES:  1560  Wilson  Boulevard,  4th 
Floor,  Arlington,  VA  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Dwight  Pavek,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington,  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-19216  Filed  7-28-03;  8:45  am] 

BILUNG  COOE  5001-OS-U 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing;  Correction 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice;  Correction. 

SUMMARY:  The  Department  of  the  Navy 
published  a  document  in  the  Federal 
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Register  of  M;  ly  30,  2003,  concerning  a 
notice  of  avai!  ability  of  Government- 
owned  invent  on;  available  for  licensing 
of  Navy  Case  >Jo.  83860  and  Navy  Case 
No.  84146  ent  tied  "Internal  Locking 
Device  for  Us<!  on  Magazine  Doors."  The 
document  contained  an  incorrect 
address  and  incorrect  point  of  contact 
information. 


FOR  FURTHER  IIIF0RMAT10N  CONTACT: 

Buehler,  (805)|  982-^886. 

Correction 


Kurt 


In  the  Federal  Register  of  May  30, 
2003,  in  FR  Ddc.  03-13585.  on  page 
32467,  in  the  second  column,  correct 
the  ADDRESS  and  FOR  FURTHER 
INFORMATION  CONTACT  captions  to  read: 
ADDRESS:  Reqi  ests  for  copies  of  the 
Navy  Case  Nu  nbers  cited  should  be 
directed  to  Ku  t  Buehler,  NFESC,  Code 
423.  1100  23rc  Ave..  Port  Hueneme,  CA 
93043-4370. 

FOR  FURTHER  IfJFORMATION  CONTACT:  Kurt 
Buehler,  Offici  >  of  Research  and 
Technology  Applications,  NFESC,  Code 
423.  1100  23rc  Ave.,  Port  Hueneme,  CA 
93043-4370,  telephone  (805) 982-4886. 

Dated:  July  21    2003. 
E.F.  McDonnell, 

Major.  U.S.  Man  le  Corps.  Federal  Register 

Liaison  Officer. 

[FR  Doc.  03-192)9  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  3810  ff-P 


DEPARTMENT  OF  DEFENSE 

Department  ofjthe  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing;  Correction 

AGENCY:  Depar  ment  of  the  Navy,  DOD. 
ACTION:  Notice  correction. 


do: 


hbili 


mventii  )ns 


SUMMARY:  The 
published  a 
Register  of  Ma  ' 
notice  of  avai 
owned 

licensing;  U.S 
No.  10/390,404 
Barrier  System 
And  Navy  Cast 
Port  Barrier  Sy 
document  con 
address  and 
information. 


Department  of  the  Navy 
ument  in  the  Federal 
23,  2003,  concerning  a 
ity  of  Government- 
available  for 
'atent  Application  Serial 
entitled  "A  Port  Security 
■  Navy  Case  No.83,881. 
No.  84,694  entitled  "In 
Item  (IPBS)."  The 
t  lined  an  incorrect 
in(  lorrect  contact 


FOR  FURTHER 

Buehler,  (805) 

Correction 


In  the  Federf  I 

2003,inFRDoi; 
28200,  in  the 


IN  -ORMATION  CONTACT:  Kurt 
182^886. 


Register  of  May  23, 
.  03-12956,  on  page 
column,  correct  the 


tlird 


ADDRESS  and  FOR  FURTHER  INFORMATION 
CONTACT  captions  to  read: 

ADDRESS:  Requests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  Kurt  Buehler,  NFESC,  Code 
423,  1100  23rd  Ave.,  Port  Hueneme,  CA 
93043-4370,  and  must  include  the  Navy 
Case  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
Buehler,  Office  of  Research  and 
Technology  Applications,  NFESC,  Code 
423,  1100  23rd  Ave,  Port  Hueneme,  CA 
93043-4370,  telephone  (805)  982-4886. 

Dated:  July  21,  2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-19212  Filed  7-28-03;  8:45  am] 
BILUNG  CODE  3810-FF-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Diversified  Technology 
and  Development,  Inc;  Correction 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Department  of  the  Navy 
published  a  document  in  th^  Federal 
Register  of  May  30,  2003,  giving  notice 
of  its  intent  to  grant  to  Diversified 
Technology  and  Development,  Inc.  a 
revocable,  nonassignable,  exclusive 
license  in  the  United  States,  to  Navy 
Case  No.  83860  and  Navy  Case  No. 
84146  entitled  "Internal  Locking  Device 
for  Use  on  Magazine  Doors."  The 
document  contained  an  incorrect 
address  and  incorrect  point  of  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurf 
Buehler,  (805)  982-4886. 

Correction 

In  the  Federal  Register  of  May  30, 
2003,  in  FR  Doc.  03-13586,  on  page 
32467,  in  the  second  column,  correct 
the  ADDRESS  caption  and  FOR  FURTHER 
INFORMATION  CONTACT  captions  to  read: 

ADDRESS:  Written  objections  are  to  be 
filed  with  Kurt  Buehler,  NFESC,  Code 
423.  1100  23rd  Ave.,  Port  Hueneme,  CA 
93043-4370. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kurt  Buehler,  Office  of  Research  and 
Technology  Applications,  NFESC,  Code 
423,  1100  23rd  Ave.,  Port  Hueneme,  CA 
93043^370,  telephone  (805)  982-4886. 


Dated:  July  21,2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

[FR  Doc.  03-19210  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Harbor  Offshore,  Inc; 
Correction 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice;  correction. 

summary:  The  Department  of  the  Navy 
published  a  dociunentjp  the  Federal 
Register  of  May  23,  2003,  giving  notice 
of  its  intent  to  grant  to  Harbor  Offshore, 
Inc.  a  revocable,*nonassignable, 
exclusive  license  in  the  United  States,  to 
Application  Serial  No.10/390404 
entitled  "A  Port  Security  Barrier 
System".  As  well  as  Navy  Case  No. 
84694  entitled  "In  Port  Barrier  System 
(IPBS)."  The  document  contained  an 
incorrect  address  and  incorrect  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
Buehler,  (805)  982-4886. 

Correction 

In  the  Federal  Register  of  May  23, 
2003,  in  FR  Doc.  03-12957,  on  pages 
28200-28201,  in  the  first  column  of 
page  28201,  correct  the  ADDRESS  and 
FOR  FURTHER  INFORMATION  CONTACT 
captions  to  read: 

ADDRESS:  Written  objections  are  to  be 
filed  with  Kurt  Buehler,  NFESC,  Code 
423,  1100  23rd  Ave.,  Port  Hueneme,  CA 
93043^370. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr.     ' 
Kurt  Buehler,  Office  of  Research  and 
Technology  Applications,  NFESC,  Code 
423,  1100  23rd  Ave.,  Port  Hueneme,  CA 
93043-4370,  telephone  (805)  982^886. 

Dated:  July  21,  2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

(FR  Doc.  03-19211  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  3810-FF-I> 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
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review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
28,2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503,  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen  _F._Lee@omb.  eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  propose3 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated;  July  24.  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Ofiice  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  21st  Century  Community 
Learning  Centers  Annual  Performance 
Report. 

Freque/7cy;  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  GoV't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,125. 
Burden  Hours:  9,000. 


Abstract:  21st  Century  Community 
Learning  Center  grantees  must  annually 
submit  Uie  report  so  the  Department  can 
evaluate  the  performance  of  grantees 
prior  to  awarding  continuation  grants 
and  to  assess  a  grantee's  prior 
experience  at  the  end  of  each  budget 
period.  An  extension  of  the  currently 
approved  collection  is  necessary  to 
collect  information  through  the 
grantees'  final  budget  period  (2004). 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2277.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651;  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  0C10_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  vyhen  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-      • 
8339. 

(FR  Doc.  03-19254  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB),  Nevada  Test  Site. 

The  Federal  Advisory  Committee  Act 

(Pub.  L.  No.  92-463,  86  Stat.  770) 

requires  that  public  notice  of  these 

meetings  be  announced  in  the  Federal 

Register. 

DATES:  Wednesday,  August  13,  2003; 

6:30  p.m.-8:30  p.m. 

ADDRESSES:  Pahrump  Nugget  Hotel  and 

Casino,  681  South  Highway  160, 

Pahrump,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

KpUy  Kozeliski,  U.S.  Department  of 


Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513;  phone: 
702-295-2836,  fax:  702-295-5300,  e- 
mail:  kozeliskik@nv.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 

1.  The  U.S.  Department  of  Energy 
Environmental  Management  Program 
will  provide  a  briefing  on  shipping 
radioactive  waste  from  Nevada  to 
New  Mexico. 

2.  The  Board  will  update  the 
community  on  current  committee 
initiatives. 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kelly  Kozeliski.  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  tiie  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Kelly  Kozeliski  at 
the  address  listed  above. 

Issued  at  Washington.  DC,  on  July  24, 
2003. 

Rachel  M.  Samuel, 

Depute'  Advisory  Committee  Management 
Officer. 
(FR  Doc.  03-19252  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 
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SUMMARY:  This  notice  announces  a  " 
meeting  of  th*  Environmental 
Management  site-Specific  Advisory 
Board  (EM  SS  AB),  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  7  70)  requires  that  public 
notice  of  this  neeting  be  announced  in 
the  Federal  R  agister. 
DATES:  Thursday.  September  4,  2003;  9 
a.m.-5  p.m. —  "riday,  September  5. 
2003;  8:30  a.n  .-4  p.m. 
ADDRESS:  Doubletree  Suites  Seattle, 
16500  Southc^nter  Parkway,  Seattle, 
WA;  Phone:  (206)  575-8220;  Fax:  (206) 
575-4743.        I 


FORMATION  CONTACT: 
an.  Public  Involvement 
er.  Department  of  Energy 
ations  Office,  825  Jadwin, 
ichland,  WA  99352; 
6-6216;  Fax:  (509)  376- 


FOR  FURTHER  il 
Yvoime  Shei 
Program  Man; 
Richland  Opei 
MSIN  A7-75, 
Phone:  (509) 
1563. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
envirorunental  restoration,  waste 
management,  i  nd  related  activities. 

Tentative  Agei  da: 

Thursday,  Sep  ember  4,  2003 

•  Tri-Party  l  igreement  Look  Back/ 
Look  Ahead:  P  ;rspectives  from  Tri-Party 
Agreement  (TP  A)  Senior  Management. 

•  Discussior  with  Tri-Party 
Agreement  (TF  A)  Senior  Management 
on  Hanford  Ad  visory  Board  Priorities 
for  the  Upcomi  ng  Year. 

•  Process  foi  the  Determination 
Whether  There  is  Transuranic  Waste  in 
Certain  Tanks-  -Discussion  and 
Introduction  ol  Draft  Advice. 

•  Overall  Sti  ategy  and  Approach  for 
Groundwater  P  rotection.  Monitoring 
and  Remediati(  n  under  Tri-Party 
Agreement  (Mi  estone  Series-24) 
Discussion  and  Introduction  of  Draft 
Advice. 

•  Proposed  (  hanges  to  the  Tri-Party 
Agreement  Estj  blishing  New  Deadlines 
for  Tank  Waste  Treatment  Activities 
(M-62).  Discus  lion  and  Introduction  of 
Draft  Advice  (1  entative). 

Friday,  Septem  ler  5,  2003 

•  Public  Inv<  Ivement  and  Its  Role/ 
Importance  in  I  (ecision-Making: 
Dialogue  with  t  le  Tri-Party  Agreement 
Agencies. 

•  Update  on  -lanford  Long-Term 
Stewardship  PI  m. 

•  Informatioi  al  Session  on  the 
Hanford  Natura  I  Resource  Trustee 
Council. 

•  Adoption  c  f  Draft  Advice: 


-Process  for 


PI 


the  Determination 


Whether  T  ere  is  Transuranic 


Waste  in  Certain  Tanks 

— Overall  Strategy  and  Approach  for 
Groundwater  Protection, 
Monitoring  and  Remediation  under 
Tri-Party  Agreement  (Milestone 
Series  M-24) 

—Proposed  Changes  to  the  Tri-Party 
Agreement  Establishing  New 
Deadlines  for  Tank  Waste 
Treatment  (M-62)  Tentative 

•  Announcement  of  Committee 
Leadership 

•  Agenda  Topics  for  the  November 
Hanford  Advisory  Board  Meeting 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Yvonne  Sherman's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comrhent  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Yvonne 
Sherman,  Department  of  Energy 
Richland  Operation  Office,  825  Jadwin, 
MSIN  A7-75,  Richland,  WA  99352;  or 
by  calling  her  at  (509)  376-1563. 

Issued  at  Washington,  DC.  on  July  24, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 
Officer. 

I  PR  Doc.  03-19253  Filed  7-28-03;  8:45  am] 

BILLING  CODE  645(MI1-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Kangley-Echo  Lake  Transmission  Line 
Project 

AGENCY:  Bormeville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

action:  Notice  of  availability  of  Record 
of  Decision  (ROD). 


SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  construct  the 
proposed  Kangley-Echo  Lake 
Transmission  Line  Project  in  King 
County,  Washington,  based  on  the 
Kangley-Echo  Lake  Transmission  Line 
Project  Final  Environmental  Impact 
Statement  (DOE/EIS-0317-Sl,  June 
2003).  BPA  has  decided  to  implement 
the  Proposed  Action  (Alternative  1) 
identified  in  the  environmental  impact 
statement,  which  consists  of 
constructing  a  new  9-mile  500-kilovolt 
(kV)  transmission  line  from  a  tap  point 
on  an  existing  500-kV  line  near 
Kangley,  Washington,  to  BPA's  Echo 
Lake  Substation.  BPA  is  taking  this 
action  to  continue  to  provide  reliable 
power  to  customers  throughout  the 
Northwest  and  to  other  regions  and 
Canada  as  population  grows. 
ADDRESSES:  Copies  of  the  ROD  and  EIS 
may  be  obtained  by  calling  toll-free  1- 
888-276-7790.  The  ROD  and  EIS  are 
also  available  on  BPA's  Transmission 
Business  Line  Web  site,  http:// 
www.  tran  smission .  bpa  .gov/projects. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Gene  Lynard,  Environmental  Project 
Manager,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621;  toll-free 
telephone  number  1-800-282-3713; 
direct  telephone  number  503-230-3790; 
fax  number  503^230-5699;  or  e-mail 
gplynard@bpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action,  construction  of  a  new 
500-kV  transmission  line  from  Kangley, 
Washington,  to  Echo  Lake  Substation, 
will  be  constructed  next  to  an  existing 
500-kV  line.  Five  miles  of  the  route  will 
go  through  the  Cedar  River  Municipal 
Watershed  (CRW).  In  addition,  Echo 
Lake  Substation  will  be  expanded  about 
three  acres  to  the  east  and  new 
equipment  will  be  installed  to 
accommodate  the  new  line.  The 
Proposed  Action  will  primarily  use  500- 
kV  single-circuit  steel  lattice  structures 
averaging  about  135  feet  high.  In  the 
CRW,  where  the  line  crosses  the  Cedar 
River,  two  500-kV  double-circuit  lattice 
structures  will  be  used  to  hold  the  new 
500-kV  line  and  the  existing  500-kV 
line.  BPA  will  purchase  easements  for  a 
new  150-foot-wide  right-of-way  (ROW) 
for  the  new  line  (except  at  the  Cedar 
River  crossing  where  BPA  will  use  its 
existing  ROW).  Clearing  of  tall-growing 
vegetation  within  the  ROW  will  be 
required  to  insure  reliable  transmission 
service.  As  part  of  the  Proposed  Action, 
BPA  has  decided  to  construct  new  spur 
roads,  upgrade  existing  access  roads, 
and  remove  from  service  some  existing 
roads;  and  install  fiber  optic  cable  on 
the  new  line  and  part  of  the  existing 
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500-kV  line  into  Raver  Substation.  The 
Proposed  Action  also  includes  a 
commitment  to  a  variety  of  mitigation 
measures  described  in  the  mitigation 
section. 

Issued  in  Portland,  Oregon,  on  July  21, 
2003. 

Stephen  J.  Wright. 

Administrator  and  Chief  Executive  Officer. 
[PR  Doc.  03-19251  Filed  7-28-03;  8:45  am) 
BILLING  CODE  645(M>1-U 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  1003-71  &-O01,  FERC-716] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Submitted  for  OMB 
Review 

July  22,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3507  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507,  die  Federal  Energy 
Regulatory  Coimnission  (Commission) 
has  submitted  the  information 
collection  described  below  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  extension  of  th,e  current 
expiration  date.  Any  interested  person 
may  file  comments  directly  with  OMB 
and  should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  May 
16,  2003  (68  FR  26591-92)  and  has 
made  this  notation  in  its  submission  to 
OMB. 

DATES:  Comments  on  the  collection  of 
information  are  due  by  August  21,  2003. 
ADDRESSES:  Address  comments  on  the 
collection  of  information  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission  Desk  Officer.  The  Desk 
Officer  may  be  reached  by  contacted  by 
fax:  at  202-395-7285  or  submitting 
comments  electronically  to 
pamelabeverly.oirasub 
mission@omb.eop.gov.  A  copy  of  the 
comments  should  also  be  sent  to  the 
Federal  Energy  Regulatory  Commission, 
Office  of  the  Executive  Director,  ED-30, 
Attention:  Michael  Miller,  888  First 
Street  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  persons 


filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426  and 
should  refer  to  Docket  No.  IC03-716- 
001. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  and  click  on  "Make  an  E- 
filing,"  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  e-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERRIS  link.  User  assistance  for  FERRIS 
and  the  FERC  Web  site  during  normal 
business  hours  by  contacting  FERC 
Online  Support  by  e-mail  at 
FERCOnlineSupport@ferc.gov  or  by 
telephone  at  866-208-3676  (toll  free)  or 
TTY  at  202-502-8659  or  the  Public 
Reference  at  (202)-8371,  TTY  (202)  502- 
8659  or  by  e-mail  to 
public.reference.room@ferc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415,  by  fax  at 
(202)273-0873,  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  information  collection  submitted 
for  OMB  review  contains  the  following: 

1.  Collection  of  Information:  FERC- 
716  "Good  Faith  Request  for 
Transmission  Services  and  Response  by 
Transmitting  Utility  Under  sections 
211(a)  and  213(a)  of  the  Federal  Power 
Act." 

2.  Sponsor.  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0170. 

The  Commission  is  now  requesting 
that  OMB  approve  a  three-year 
extension  of  the  expiration  date,  with  no 
changes  to  the  existing  collection.  The 
information  filed  with  the  Commission 
is  mandatory.  Requests  for  confidential 
treatment  of  the  information  are 
provided  for  under  section  388.112  of 
the  Commission's  regulations. 


4.  Necessity  of  the  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  sections  211  and 
213  of  the  Federal  Power  Act(FPA).  as 
amended  by  the  Energy  Policy  Act  of 
1992,  16  U.S.C.  824j  and  8241.  Section 
211(a)  allows  any  electric  utility. 
Federal  power  marketing  agency  or  any 
other  person  generating  electric  energy 
for  sale  or  resale  to  apply  for  an  order 
requiring  a  transmitting  utility  to 
provide  transmission  services  to  the 
applicant.  The  Commission  may  issue 
an  order  only  if  the  applicant  has 
requested  the  transmission  services 
from  the  transmitting  utility  at  least  60 
days  before  applying  to  the 
Commission.  Accordingly,  a  request  for 
transmission  services  is  a  condition 
upon  which  the  Commission  may  order 
service  under  section  211.  Section 
213(a)  of  the  FPA  requires  a  response  by 
the  transmitting  utility  to  a  good  faith 
request.  Unless  the  transmitting  utility 
agrees  to  provide  such  services  as  rates, 
charges,  terms  and  conditions 
acceptable  to  the  person  making  the 
request,  the  transmitting  utility,  within 
60  days  of  its  receipt  of  the  request,  or 
other  mutually  agreed  upon  period, 
provides  the  person  making  the  request 
with  a  detailed  written  explanation  with 
specific  reference  to  the  facts  and 
circumstances  of  the  request  including 
the  basis  for  the  proposed  rates,  charges, 
terms  and  conditions  for  the  services  as 
well  as  any  physical  constraints  that 
would  affect  performing  the  services. 

The  information  is  not  filed  with  the 
Commission,  however,  the  request  and 
response  may  be  analyzed  as  part  of  a 
section  211  proceeding.  This  collection 
of  information  covers  the  information 
that  must  be  contained  in  the  request 
and  the  response. 

Under  the  revised  section  211,  the 
Commission  may  order  transmission 
services  if  it  finds  that  such  action 
would  be  in  the  public  interest,  would 
not  unreasonably  impair  the  continued 
reliability  of  electric  systems  affected  by 
the  order,  and  would  meet  the 
requirements  of  amended  section  211  of 
the  FPA.  The  Commission  implements 
these  filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
part  2.20. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  12  companies  (on  average) 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  1,000  total 
hours,  10  respondents(average),  1 
response  per  respondent,  100  hovus  (20 
hours  for  the  transmission  requestor  and 
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80  hours  for 
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per  years  x 
The  cost  per 
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the  transmitting  utility's 
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Cost  Burden  to 
1,000  hours  /  2080  hours 
17,041  per  year  =  $56,270. 

respondent  is  equal  to 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-347-001] 

Chandeieur  Pipe  Line  Company; 
Notice  of  Compliance  Filing 

July  22.  2003 

Take  notice 
Chandeieur  P  ip 
(Chandeieur) 
of  its  FERC  Gts 
Volume  No. 
sheets,  to  becbme 


Substitute  Oridnal 
Substitute  Eighh 
Substitute  Seve  nth 
Substitute  First 
Substitute  First 
Substitute  Thir  1 


that  on  July  16,  2003, 
_  >e  Line  Company 
tendered  for  Hling  as  part 
Tariff,  Second  Revised 
the  following  tariff 

effective  July  1,  2003: 

Sheet  No.  68A. 

Revised  Sheet  No.  69. 

Revised  Sheet  No.  69A. 

Revised  Sheet  No.  69A.01. 

Revised  Sheet  No.  69A.02. 

Revised  Sheet  No.  69B. 


to 


All 


.  accorc  ance 


pah 


Chandeieur 
this  filing  is 
Commission' 
2003,  in  Dockfet 

Any  person 
filing  should 
Federal  Energ ,' 
888  First  Strei  t 
20426,  in  accqrd 
the  Commissi 
Regulations 
filed  in 
Commission's 
be  considered 
determining  t 
taken,  but  wil 
protestants  _ 
This  filing  is 
Commission  i 
Room  or  may 
Commission's 
www.ferc.gov 
Enter  the  docket 
last  three  digit  5 
field  to  access 
assistance,  pi 
Support  at 

FERCOnlineSt^pport@ferc.gov  or  toll- 
free  at  (866)  2q8-3676,  or  TTY,  contact 


asserts  that  the  purpose  of 
comply  with  the 
order  issued  June  30, 
No.  RP03-34  7-000. 
desiring  to  protest  said 
I  ile  a  protest  with  the 
Regulatory  Commission, 
NE.,  Washington,  DC 
ance  with  11385.211  of 
i)n's  Rules  and 

such  protests  must  be 
with  "D154. 210  of  the 
Regulations.  Protests  will 
by  the  Commission  in 
e  appropriate  action  to  be 
not  serve  to  make 
ies  to  the  proceedings, 
ajvailable  for  review  at  the 
the  Public  Reference 
)e  viewed  on  the 
Web  site  at  http:// 
using  the  "FERRIS"  link, 
number  excluding  the 
in  the  docket  number 
the  document.  For 
etse  contact  FERC  Online 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  28,  2003. 

Magalie  R.  Sales, 

Secretary. 

[FR  Doc.  03-19236  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP03-332-000) 

Destin  Pipeline  Company,  L.L.C., 
Notice  of  Request  Under  Blanket 
Authorization 

July  22,  2003. 

Take  notice  that  on  July  14,  2003, 
Destin  Pipeline  Company, 
L.L.C.(Destin).  200  WestLake  Park 
Boulevard,  Houston,  Texas  77079  filed 
in  Docket  No.  CP03-332-000  a  request 
pursuant  to  sections  157.205  and 
157.208  of  the  Federal  Energy 
Regulatory  Commission's  regulations 
(18  CFR  sections  157.205  and  157.208) 
under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct,  own,  and 
operate  an  additional  compressor  at 
Destin's  Pascagoula  Compressor  Statipn 
in  Jackson  County,  Mississippi,  under 
Destin's  blanket  certificate  issued  in 
Docket  Nos.  CP96-65 7-000  and  CP9e- 
657-001,  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Destin  states  that  it  intends  to  install 
an  additional  compressor  unit  adjacent 
to  the  three  existing  compressor  units  at 
the  Pascagoula  Compressor  Station. 
Destin  asserts  that  the  proposed 
modifications  will  occur  on  property 
currently  owned  by  Destin.  Destin 
fiirther  states  that  the  additions 
proposed  will  increase  operational 
flexibility  and  efficiency,  provide  flow 
assurance,  and  enhance  reliability  on 
the  Destin  System.  Destin  states  that 
there  will  be  no  change  in  Destin's 


current  daily  design  capacity  or  daily 
operating  pressures. 

Destin  states  that  the  total  estimated 
cost  for  this  proposed  additional 
compressor  project  is  approximately 
$11.6  million. 

Any  questions  concerning  this  request 
may  be  directed  to  Bruce  G.  Reed, 
Director  Regulatory  Affairs,  200 
WestLake  Park  Boulevard,  Houston, 
Texas  77079  at  (281) 366-5062. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  03-19229  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-384-002] 

North  Baja  Pipeline,  LLC;  Notice  of 
Compliance  Filing 

July  22,  2003. 

Take  notice  that  on  July  17,  2003, 
North  Baja  Pipeline,  LLC  (NBP), 
tendered  for  filing  to  be  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1,  First 
Revised  Sheet  No.  177,  First  Revised 
Sheet  No.  178,  and  Fifth  Revised  Sheet 
No.  201,  to  be  effective  August  16,  2003. 

NBP  states  that  these  tariff  sheets  are 
being  submitted  in  compliance  with  the 
Commission's  June  27,  2003  Order  in 
this  docket. 

NBP  further  states  that  a  copy  of  this 
filing  has  been  served  on  NBP's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the    ' 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  29,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19237  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-31 4-002] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

July  22,  2003. 

take  notice  that  on  July  17,  2003, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  April 
28,  2003: 

2nd  Substitute  Fifth  Revised  Sheet  No.  291. 
Substitute  Original  Sheet  No.  291A. 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  issued  on  July  2, 
2003  in  this  proceeding. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  29,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19235  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP02-51 0-001  and  RP03-259- 
002] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

July  22.  2003. 

"Take  notice  that  on  July  17,  2003, 
Questar  Pipeline  Company  (Questar), 
tendered  for  filing  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective  as 
indicated  on  each  tariff  sheet: 

Substitute  Fourteenth  Revised  Sheet  No.  6, 

Effective  October  1,  2002. 
Substitute  Fifteenth  Revised  Sheet  No.  6, 

Effective  April  7,  2003. 
Eighth  Revised  Sheet  No.  67,  Effective  April 

7.  2003. 
Substitute  First  Revised  Sheet  No.  67A, 

Effective  April  7,  2003. 

Questar  states  that  this  filing  corrects 
language  on  several  tariff  sheets  to 
reflect  revisions  resulting  from  the 
Commission's  rejection  and  Questar's 
withdrawal  of  tariff  filings  in  Docket 
Nos.  RP02-210  and  RP03-250, 
respectively. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar's  customers, 
the  Public  Service  Commission  of  Utah 


and  the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  29,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19234  Filed  7-28-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Document  Nos.  RT01 -99-000,  RT01-99- 
001.  RT01 -99-002.  RT01 -99-003  RT01-86- 
000.  RT01-86-001  RT01-86-002,  RT01-95- 
000.  RT01 -95-001.  RT01 -95-002,  RT01-2- 
000,  RT01-2-001.  RT01-2-O02,  RT01-2-003, 
RT01 -98-000  and  RT02-3-000] 

Regional  Transmission  Organizations, 
Bangor  Hydro-Electric  Company,  et  al., 
New  York  Independent  System 
Operator,  Inc.,  et  al.,  PJM 
Interconnection,  L.L.C.,  et  al.,  PJM 
Interconnection,  L.L.C.,  ISO  New 
England,  Inc.,  New  York  Independent 
System  Operator,  Inc.;  Regional 
Transmission  Organizations,  et.  al.; 
Notice 

luly  22.  2003. 

"Take  notice  that  PJM  Interconnection, 
L.L.C.,  New  York  Independent  System 
Operator.  Inc.  and  ISO  New  England, 
Inc.  have  posted  on  their  internet  Web 
sites  charts  and  information  updating 
their  progress  on  the  resolution  of  ISO 
seams. 


44536 


Any  persor 
on  this 
Federal 
888  First 
20426,  in 
and214ofthi! 
Practice  and 
and  385.214). 
should  be 
comment  dat« 
electronically 
paper;  see  18 
and  the 
Commission 
Filing"  link 
encourages 

Comment 


Federal  Register/ Vol.  68,  No.  145 /Tuesday,  July  29,  2003 /Notices 


desiring  to  file  comments 
inforiiation  should  file  with  the 
Regulatory  Commission, 
Strefet,  NE.,  Washington,  DC 
accordance  with  Rules  211 
Commission's  Rules  of 
procedure  (18  CFR  385.211 
All  such  comments 
d  on  or  before  the 
Comments  may  be  filed 
via  the  Internet  in  lieu  of 
:FR385.2001(a)(l)(iii) 
instnictions  on  the 

Web  site  under  the  "e- 
e  Cominission  strongly 
el4ctronic  filings. 

•August  12,2003. 


The 


D  ite: 


Magalie  R.  Sala  s. 

Secretary. 

[FR  Doc.  03-1 9i38  Filed  7-28-03:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EU  3-213-000] 

Southern  Nevada  Water  Auttiority, 
Complainant,  v.  Nevada  Power 
Company,  Respondent;  Notice  of 
Complaint 

July  22.  2003. 

Take  notice 
Southern  Nev 
(SNWA)  tendered 
Federal  Energy 
(Commission 
Fast  Track  Proies 
Power  Compar  y 
sections  206 
Power  Act,  16 
and  Rule  206 
of  Practice  and 
385.206.  SiNWA' 
violated  sectioi  i 
Access  Transm 
refusing  to  extejid 
date  of  SNWA' 
lOlB  from 
31, 2004. 

On  July  21, 
Errata  to  its 
Compleiint  erro  i 
August  31.  200  I 
transmission 
dispute.  Those 
identify  Augusl 
SNWA  requeste  d 
service  pursuar  t 
NPC's  open 
SNWA's 
is  to  commence 
SNWA  requeste  d 
until  July  31 


o 


hat  on  July  18,  2003 
la  Water  Authority 

for  filing  with  the 
Regulatory  Commission 
Complaint  Requesting 
sing  against  Nevada 
(NPC)  pursuant  to 
306  of  the  Federal 
S.C.  824eand  825e, 
the  Commission's  Rules 
procedure,  18  CFR 
alleges  that  NPC  has 
17.7  of  NPC's  Open- 
ssion  Tariff  (OATT)  in 
the  commencement 
Service  Agreement  No. 
31.  2003  to  August 


serv 


ace  3ss 


transn  ission 


Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  July  31,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-19231  Filed  7-28-03;  8:45  am] 
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2  303  SNWA  filed  an 
Co  jiplaint  stating  that  the 
eously  identified 
as  the  start  date  of  the 
'ice  agreement  in 
same  references  also 
31,  2004  as  the  date  that 
for  an  extension  of 
to  section  17.7  of 
transmission  tariff, 
service  agreement 
July  31.  2003  and 
a  one-year  extension 


2(04. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-1 039-001,  et  a!.] 

AmPro  Energy  Wholesale,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

July  21,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  AmPro  Energy  Wholesale,  Inc. 

IDocket  No.  ER03-1039-001]. 

Take  notice  that  on  July  16,  2003, 
AmPro  Energy  Wholesale,  Inc..  tendered 
for  filing  a  revised  Rate  Schedule  No.  1 
amending  their  petition  filed  July  7, 
2003  in  Docket  No.  ER03-1039-000. 

Comment  Date:  August  6,  2003. 


2.  Access  Energy  Cooperative 

[Docket  No.  ER03-1078-000|. 

Take  notice  that  on  July  16,  2003, 
Access  Energy  Cooperative  (AEC) 
tendered  for  filing  its  2003  annual  rate 
redetermination  informational  filing, 
pursuant  to  the  Commission's 
Regulations,  18  CFR  35.13,  and  in 
accordance  with  Section  105  of  its  FERC 
Rate  Schedule  No.  1.  AEC  states  that  its 
filing  is  available  for  public  inspection 
at  its  offices  in  Mt.  Pleasant,  Iowa. 

AEC  further  states  that  copies  of  this 
filing  have  been  served  upon  its 
transmission  customer  and  the  Iowa 
State  Utilities  Board. 

Comment  Date:  August  6,  2003. 

3.  Aquila,  Inc. 

(Docket  No.  ER03-1079-0001. 

Take  notice  that  on  July  16,  2003, 
Aquila,  Inc.  on  behalf  of  itself  and  as 
agent  for  its  divisions  Aquila  Networks- 
MPS  d\b\a  Missouri  Public  Service, 
Aquila  Networks-WPK  d\b\a  WestPlains 
Energy-Kansas,  Aquila  Networks- WPC 
d\b\a  WestPlains  Energy-Colorado  and 
Aquila  Networks-L&P  d\b\a  St.  Joseph 
Light  and  Power  (collectively  Aquila) 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff  Volumes  28  and 
29.  Aquila  states  that  the  proposed 
changes  add  a  provision  to  the  Aquila 
market-based  power  sales  tariffs  to 
comply  with  the  settlement  in  Docket 
No.  ER02-2170. 

Comment  Date:  August  6,  2003. 

4.  Florida  Power  &  Light  Compan]^ 

[Docket  No.  ER03-1080-000J. 

Take  notice  that  on  July  16,  2003, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Commission  Service  Agreement  No.  223 
to  FERC  Electric  Tariff,  Second  Revised 
Volume  No.  6,  which  is  an  agreement  to 
construct  a  control  area  interconnection 
between  FPL  and  Seminole  Electric 
Cooperative,  Inc.  (Seminole). 

FPL  states  that  a  copy  of  this  filing 
has  been  served  on  Seminole  and  the 
Florida  Public  Service  Commission. 

Comment  Date:  August  6,  2003. 

5.  Covanta  Union,  Inc. 

(Docket  No.  ER03-1085-O00].  ; 

Take  notice  that  on  July  16,  2003, 
Covanta  Union,  Inc.,  tendered  for  filing 
a  Notice  of  Succession  to  reflect  a  name 
change  from  Ogden  Martin  Systems  of 
Union,  Inc.,  to  Covanta  Union,  Inc. 

Covanta  Union,  Inc.,  states  that  copies 
of  the  filing  were  served  upon  the 
Public  Service  Electric  and  Gas 
Company  and  on  the  PJM 
Interconnection,  L.L.C. 

Comment  Date:  August  6,  2003. 
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Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19232  Filed  7-28-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Use  Alternative 
Procedures  in  Preparing  a  License 
Application 

July  22,  2003. 

Take  notice  that  the  following  request 
to  use  alternative  procedures  to  prepare 
a  license  application  has  been  filed  with 
the  Commission. 

a.  Type  of  Application:  Request  to  use 
alternative  procedures  to  prepare  a 
license  application. 

b.  Docket  No.:  DI02-3-O02. 

c.  Date  filed:  ]u\y  10,  2003. 

d.  Applicant:  AquaEnergy  Group,  Ltd. 

e.  Name  of  Project:  Makali  Bay  Wave 
Energy  Pilot  Project 

f.  Location:  The  project  would  be 
located  in  Makah  Bay,  about  1.9 


nautical  miles  offshore  of  Waatch  Point 
in  Clallam  County,  Washington.  The 
offshore  portion  of  the  project  would 
occupy  waters  of  the  Olympic  Coast 
National  Marine  Sanctuary,  and  shore- 
based  facilities  would  be  on  tribal  lands 
within  the  Makah  Indian  Reservation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mary  Jane 
Parks,  P.O.  Box  1276,  Mercer  Island, 
Washington  98040-1276;  (626)  568- 
0798. 

i.  FERC  Contact:  Nick  Jayjack  at  (202) 
502-6073;  e-mail 
Nicholas.Jayjack@ferc.gov. 

j.  Deadline  for  Comments:  30  days 
from  the  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary',  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
www.ferc.gov  )  under  the  "e-Filing" 
link. 

k.  The  project  would  include  four 
floating  buoys,  tethered  to  concrete 
blocks  located  on  the  ocean  floor;  hoses 
for  carrying  pressurized  sea  water;  a 
power  conversion  facility  located  on  the 
sea  floor,  where  the  water  from  the 
hoses  would  be  converted  to  electrical 
energy  and  from  alternating  current  to 
direct  current;  submarine  electrical 
cables  running  from  the  conversion 
facility  to  shore  and  under  the  beach 
through  a  conduit;  and  a  power  station 
housing  equipment  for  connecting  the 
power  generated  by  the  project  to  an 
existing  12-kilovolt  distribution  line. 
Power  generated  by  the  project, 
expected  to  be  about  1,500  megawatt- 
hours  annually,  would  be  purchased  by 
the  Clallam  County  Public  Utility 
District,  and  used  within  its  service 
territory. 

1.  A  copy  of  the  request  to  use  the 
alternative  procedures  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  (DI02-3)  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov  /esubscribenow.htm  to  be 


notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

m.  AquaEnergy  Group,  Ltd. 
(AquaEnergy)  has  demonstrated  that  it' 
has  made  an  effort  to  contact  all  federal 
and  state  resources  agencies,  non- 
governmental organizations  (NGO),  and 
others  affected  by  the  project. 
AquaEnergy  has  also  demonstrated  that 
a  consensus  exists  that  the  use  of 
alternative  procedures  is  appropriate  in 
this  case.  AquaEnergy  has  submitted  a 
communications  protocol  that  is 
supported  by  the  stakeholders. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  the  request 
to  use  the  alternative  procedures, 
pursuant  to  section  4.34(i)  of  the 
Commission's  regulations.  Additional 
notices  seeking  comments  on  the 
specific  project  proposal,  interventions 
and  protests,  and  recommended  terms 
and  conditions  will  be  issued  at  a  later 
date.  AquaEnergy  will  complete  and  file 
a  preliminary  Environmental 
Assessment,  in  lieu  of  Exhibit  E  of  the 
license  application. 

This  differs  from  the  traditional 
process,  in  which  an  applicant  consults 
with  agencies,  Indian  tribes,  NGOs,  and 
other  parties  diu-ing  preparation  of  the 
license  application  and  before  filing  the 
application,  but  the  Commission  staff 
performs  the  environmental  review  after 
the  application  is  filed.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

AquaEnergy  has  met  with  Federal  and 
State  resources  agencies,  the  U.S.  Coast 
Guard,  the  Makah  Tribal  Council,  and 
the  public  regarding  the  proposed 
project.  It  is  expected  that  AquaEnergy 
will  file  6-month  progress  reports 
during  the  alternative  procedures 
process  leading  to  the  filing  of  a  license 
application. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19230  Filed  7-28-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
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Health  and  H  j 
the  following  ad 
meeting. 


dsvt 


Xame:  Natio^a 
Health  Statisti 
National  Healtl 

Time  and  Dafe. 
2003. 

Place:  Huber 
Room  705A.  20  ) 
Washington.  DC 

Status:  Open 

Purpose:  The 
review  recent 
national  health 
review  a  draft 
peirticipation  i 
development  or 
infrastructure 
the  workgroup 
personal  health 

Contact  Pers(kj 
Substantive 
summaries  of 
committee 
Mary  Jo  Deerin^ , 
NCVHS  VVorkgi 
Information 
Assistant 
Science.  DHHS, 
Building,  200 
Washington.  IX" 
2652.  or  Marjo 
Secretarv.  NCVHs 
3311  Toledo 
telephone  (301) 
is  available  on  t 
HHS  Web  site 
where  an  agend 
posted  when  av 

Should  you 
accommodation 
Office  of  Equal 
(301)458-4EEO 


pro  jram 
m  seti 
'  mem  bers 


InflJ: 

Secret  jrv 


I  Ro:  id 


j  li 


re^ 


Dated:  luly  lb 
lames  Scanlon 

Acting  Director, 
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man  Services  announces 
visory  committee 


Committee  on  Vital  and 
(NCVHS).  Workgroup  on  the 
Information  Infrastructure. 

9  a.m. -4  p.m.;  August  7. 

H.  Humphrey  Building, 
Independence  Avenue,  SW., 
20201. 


purpose  of  the  meeting  is  to 

elopments  related  to  the 
information  infrastructure, 
ri  [commendation  about  HHS 
njadvanced  research  and 

the  national  information 
(ftiternet2.  etc.)  and  develop 
work  plan  related  to  the 
dimension. 
for  More  Information: 
information  as  well  as 
ings  and  a  roster  of 
may  be  obtained  from 
Lead  Staff  Person  for  the 
up  on  the  National  Health 
structure,  Office  of  the 

for  Public  Health  and 
Room  738G,  Humphrey 
Ir^ependence  Avenue,  SW., 
20201,  telephone  (202)  260- 
!  S.  Greenberg,  Executive 
NCHS,  CDC,  Room  2413, 
Hyattsville,  MD  20782, 
158-4245.  Information  also 
e  NCVHS  home  page  of  the 

//invai-.  ncvbs.hhs.gov/. 
for  the  meeting  will  be 
lable. 

uire  reasonable 
please  contact  the  CDC 
mployment  Opportunity  on 
(4336)  as  soon  as  possible. 


t,  ttp:. 


2003. 


'Office  of  Science  and  Data 
e  Assistant  Secretan,'  for 


Policy.  Office  oflh 

Planning  and  Ev  iluation. 

[FR  Doc.  03-192  j5  Filed  7-28-03:  8:45  am] 
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DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  I  he  Federal  Advisory 
Committee  Act ,  the  Department  of 
Health  and  Hu:  nan  Services  announces 
the  following  a  dvisory  committee 
meeting. 

i^nme:  Nation;  1 
Health  Statistics 
Standards  and  Sic 

Time  and  Datt : 
9  a.m.  to  5  p.m. 
9  a.m.  to  5  p.m. 
8:30  a.m.  to  1  p. 


Committee  on  Vital  and 
NCVHS).  Subcommittee  on 
urity  (SSS). 


\ugust  19,  2003. 
Vugust  20,  2003. 
,  August  21,  2003. 


r  1 


Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20005. 

Status:  Open. 

Purpose:  The  agenda  for  Tuesday,  August 
19th  includes  discussion  on  Drug  and  Devise 
Terminologies.  The  morning  session  on  the 
20th  will  be  devoted  to  reviewing  the  PMRI 
Terminology  report.  During  the  afternoon 
session,  discussion  will  take  place  on  the 
analysis  of  the  impact  of  moving  to  ICD-10- 
CM  and  ICD-10-PCS.  On  the  21st,  a  wrap  up 
of  day  one  and  two  will  begin  the  session 
followed  by  an  update  on  Claims 
Attachments.  Discussion  of  updates/issues 
related  to  the  Financial  and  Administrative 
Transaction  Implementation  will  end  the 
day. 

For  Further  Information  Contact: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
Committee  members  may  be  obtained  from 
Karen  Trudel,  Senior  Technical  Advisor, 
Security  and  Standards  Group,  Centers  for 
Medicare  and  Medicaid  Services,  MS:  C5- 
24-04,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850.  telephone:  410-786-9937; 
or  Majorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  National  Center  for  Health  Statistics, 
Centers  for  Diseases  Control  and  Prevention, 
Room  2413,  3311  Toledo  Road,  Hyattsville, 
Maryland  20782,  telephone:  (301)  438-4245. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  Web  site:  http:// 
W'w-w.ncvhs. hhs.gov/  where  an  agenda  for  the 
meeting  will  be  posted  when  available. 

Should  you  require  reasonable 
accommodation,  please  contact  the  CDC 
Office  of  Equal  Employment  Opportunity  on 
(301)  458^EEO  (4336)  as  soon  as  possible. 

Dated:  July  15,  2003. 
James  Scanlon, 

Acting  Director,  Office  of  Science  and  Data 
Policy,  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation. 
[FR  Doc.  03-19266  Filed  7-28-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Community  and  Tribal  Subcommittee 
of  the  Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
subcommittee  meeting. 

Name:  Community  and  Tribal 
Subcommittee  (CTS). 
Times  and  Dates: 

8:30  a.m. — 1:30  p.m.,  August  19,  2003. 

8:45  a.m. — 4:30  p.m.,  August  20,  2003. 


Place:  Agency  for  Toxic  Substances  and 
Disease  Registry.  1825  Century  Center, 
Atlanta,  Georgia  30345. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  35  people. 

Purpose:  This  subcommittee  brings  to  the 
Board  advice,  citizen  input,  and 
recommendations  on  community  and  tribal 
programs,  practices,  and  policies  of  the 
Agency. 

Matters  to  be  discussed:  Agenda  items 
include  a  discussion  on  National  Policy 
Dialogue  on  the  Military  Munitions 
Document;  update  on  the  Tribal 
Environmental  Health  Education  Program; 
ATSDR  Disease  Registry  Process; 
presentation  on  the  CTS  Evaluation  Process 
findings  and  outcomes;  reports  from  the  task 
groups  on  cultural  sensitivity  activities, 
educational  training  and  toolbox,  and  an 
evaluation  of  Public  Health  Assessment 
compliance  to  guidelines;  review  of  Action 
Items  and  Recommendations;  and  an  update 
on  ATSDR  activities. 

Written  comments  are  welcomed  and 
should  be  received  by  the  contact  person 
listed  below  prior  to  the  opening  of  the 
meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  James  E. 
Tullos,  Jr.,  Designated  Federal  Official,  CTS/ 
ATSDR  contact,  ATSDR,  M/S  E-33,  1600 
Clifton  Road,  NE,  Atlanta,  Georgia  30333, 
telephone  404/498-0287. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  ATSDR. 

Dated:  July  23,  2003. 

Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  03-19199  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panei:  A  U.S.  Clinical  Trial 
Site  To  Conduct  Evaluations  of  Topical 
Microbicides  in  Heterosexual  Women 
and  Men,  Contract  Solicitation  NxTrtiber 
2003-N-00822 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
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Panel  (SEP):  A  U.S.  Clinical  Trial  Site  to 
Conduct  Evaluations  of  Topical  Microbicides 
in  Heterosexual  Women  and  Men,  Contract 
Solicitation  Number  2003-N-00822. 
Times  and  Dates: 

7  p.m.-8  p.m.,  August  14,  2003  (Open). 

8  a.m.-8:30  a.m.,  August  15,  2003  (Open). 
8:30  a.m.-5  p.m.,  August  15,  2003  (Closed). 

Place:  The  Westin  Atlanta  North  Perimeter 
Hotel,  7  Concourse  Parkway,  Atlanta,  GA 
30327,  Telephone  770.395.3900. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office.  CDC,  pursuant  to  Pub.  L.  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Contract  Solicitation  Number 
2003-N-00822. 

For  Further  Information  Contact:  Andrew 
Vernon,  Office  of  the  Director,  National 
Center  for  HIV,  STD,  and  TB  Prevention, 
CDC,  1600  Clifton  Road,  NE.  MS-E07, 
Atlanta,  GA  30333,  Telephone  404.639.8006. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  23,  2003. 
Alvin  Hali, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-19198  Filed  7-28-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH),  National 
Institute  for  Occupational  Safety  and 
Health 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH).  National  Institute 
for  Occupational  Safety  and  Health  (NIOSH). 

Time  and  Date:  1:30  p.m.— 4:30  p.m., 
August  18,  2003.  8  a.m.-4:30  p.m.,  August 
19,  2003. 

Place:  The  Westin  Cincinnati,  21  East  Fifth 
Street,  Cincinnati,  Ohio  45202,  telephone 
513/621-7700,  fax  513/852-5690. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  65  people. 


Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the  Board") 
"was  established  under  the  Energy  Employees 
Occupational  Illness  Compensation  Program 
Act  (EEOICPA)  of  2000  to  advise  the 
President,  through  the  Secretary  of  Health 
and  Human  Services  (HHS),  on  a  variety  of 
policy  and  technical  functions  required  to 
implement  and  effectively  manage  the  new 
compensation  program.  Key  functions  of  the 
Board  include  providing  advice  on  the 
development  of  probability  of  causation 
guidelines  which  have  been  promulgated  by 
HHS  as  a  final  rule,  advice  on  methods  of 
dose  reconstruction  which  have  also  been 
promulgated  by  HHS  as  a  final  rule, 
evaluation  of  the  scientific  validity  and 
quality  of  dose  reconstructions  conducted  by 
the  National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  for  qualified  cancer 
claimants,  and  advice  on  the  addition  of 
classes  of  workers  to  the  Special  Exposure 
Cohort. 

In  December  2000  the  President  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  the 
CDC.  NIOSH  implements  this  responsibility 
for  CDC.  The  charter  was  signed  on  August 
3,  2001  and  the  President  has  completed  the 
appointment  of  members  to  the  Board  to 
ensure  a  balanced  representation  on  the 
Board. 

Purpose:  This  board  is  charged  with  (a) 
providing  advice  to  the  Secretary,  HHS  on 
the  development  of  guidelines  under 
Executive  Order  13179;  (b)  providing  advice 
to  the  Secretary,  HHS  on  the  scientific 
validity  and  quality  of  dose  reconstruction 
efforts  performed  for  this  Program;  and  (c) 
upon  request  by  the  Secretary,  HHS,  advise 
the  Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation  but  for 
whom  it  is  not  feasible  to  estimate  their 
radiation  dose,  and  on  whether  there  is 
reasonable  likelihood  that  such  radiation 
doses  may  have  endangered  the  health  of 
members  of  this  class. 

Matters  To  Be  Discussed:  Agenda  for  this 
meeting  will  focus  on  the  Program  Status 
Report;  Development  of  Task  Order;  Dose 
Reconstruction  Workgroup  Report;  Status  of 
Procurement;  Status  of  Technical  Basis 
Document/Site  Profile  Development;  Oak 
Ridge  Associated  Universities  Contract 
Support  Status;  and  a  Scientific  Issues 
Workgroup  Report. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Larry 
Elliott.  Executive  Secretary,  ABRWH.  MOSH, 
CDC,  4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  telephone  513/533-6825,  fax 
513/533-6826. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  July  23.  2003. 
Alvin  Hall. 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC).  .     . 

[FR  Doc.  03-19202  Filed  7-28-03:8:45  am] 

BILUNG  COOE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Study  Protocol  To  Develop  a  Database 
for  Identification  and  Assessment  of 
Engineering  Control  of  Noise  From 
Powered  Hand  Tools  Used  in  the 
Construction  Industry 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC),  Department  of 
Health  and  Human  Services  (DHHS). 
ACTION:  Notice  of  request  for  comments 
and  information  on  study  protocol  to 
develop  a  database  for  identification 
and  assessment  of  engineering  control  of 
noise  from  powered  hand  tools  used  in 
the  construction  industry. 

summary:  NIOSH  invites  written 
comments  from  the  public  on  the 
research  study  protocol  describing  the 
proposed  project.  Copies  of  the  study 
protocol  document  may  be  obtained  by 
contacting  the  individual  referenced 
below.  The  document  may  also  be 
obtained  in  .pdf  format  at  the  following 
Web  site:  http://www.cdc.gov/niosh/ext- 
supp-mat/powertools/powertools.htmi 
To  view  the  document  in  .pdf  format, 
you  must  have  the  Adobe  Acrobat 
Reader  Program.  It  is  available  free  of 
charge  at  http://www.adobe.com/ 
support/ downloads/ main. html. 
DATES:  Comments  concerning  this 
notice  must  be  received  on  or  before 
September  29,  2003. 
ADDRESSES:  Comments  may  be 
transmitted  either  electronically  to 
Chayden@CDC.gov.  by  facsimile  to  513/ 
533-8139,  or  by  regular  mail  or  hand 
delivery  to  Mr.  Charles  Hayden,  NIOSH 
Engineering  Noise  Control  Project, 
Robert  A.  Taft  Laboratories,  M/S  C-27. 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226.  E-mail  attachments  should 
be  formatted  as  WordPerfect  7/8/9  or 
Microsoft  Word. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hayden,  Robert  A.  Taft 
Laboratories,  M/S  C-27,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226,  513/ 
533-8152. 

SUPPLEMENTARY  INFORMATION:  This 
project  will  develop  a  noise  control 
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Dated:  July 
Alvin  Hall, 

Director,  Manag  ?, 
Office,  Centers  f 
Prevention. 

[FR  Doc.  03-19*)l  Filed  7-28-03;  8:45  am) 

BILUNG  COOe  416C  -1»-P 


ment  Analysis  and  Services 
)r  Disease  Control  and 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Medical  Devices  Dispute  Resolution 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Cancellation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  meeting  of  the  Medical 
Devices  Dispute  Resolution  Panel  of  the 
Medical  Devices  Advisory  Committee 
scheduled  for  August  20,  2003,  is 
cancelled  based  upon  a  decision  by  the 
sponsor,  CardioGenesis  Corp.  to  submit 
additional  information  for  FDA  review 
in  support  of  their  premarket  approval 
application  for  the  Axcis  Percutaneous 
Myocardial  Revascularization.  This 
meeting  was  announced  in  the  Federal 
Register  of  July  21,  2003  (68  FR  43133). 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
Weinstein,  Center  for  Devices  and 
Radiological  Health  (HFZ-5),  Food  and 
Drug  Administration,  9200  Corporate 
Blvd.,  Rockville,  MD  20850,  301-827- 
7991,  FAX  301-827-2565, 
lsw@cdrh.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301^43-0572  in  the 
Washington,  DC  area),  code  10232. 

Dated:  July  23,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations.  r 

[FR  Doc.  03-19172  Filed  7-28-03;  8:45  am] 

BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-15096] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Numbers: 
1625-0046  (Formerly  2115-0545),  and 
1625-0071  (Formerly  2115-0611) 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  two 
Information  Collection  Requests  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 


and  conunent  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  August  28,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-15096] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  (b)  By  mail  to  OIRA,  725 
17th  Street  NW,  Washington,  DC  20503, 
to  the  attention  of  the  Desk  Officer  for 
the  Coast  Guard. 

(2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329.  (b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  202- 
493-2251  and  (b)  OIRA  at  202-395- 
5806,  or  e-mail  to  OIRA  at 
oira_docket@omb.eop.gov  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  Web  site  on  which  you  can  post 
your  comments. 

(5)  Electronically  through  Federal 
eRule  Portal:  http:// 
wvirw.reguIations.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  (Plaza  level),  400  Seventh 
Street  SW.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  the  Internet 
at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2003-15096  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  internet  at  http:// 
dms.dot.gov;  and  for  inspection  from  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW,  Washington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  Comments 

If  you  submit  a  comment,  please 
include  your  name  and  address,  identify 
the  docket  number  for  this  request  for 
comment  [USCG-2003-15096],  indicate 
the  specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  You  may 
submit  your  comments  and  material  by 
electronic  means,  mail,  fax,  or  delivery 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES;  but 
please  submit  your  comments  and 
material  by  only  one  means.  If  you 
submit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.      | 

Privacy  Act  I 

Anyone  can  search  the  electronic 
form  of  all  comments  received  in 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 


comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  Privacy  Act 
Statement  of  DOT  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477],  or  you  may  visit 
http://dms.dot.gov. 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  [68  FR 
25898  (May  14,  2003)]  the  60-day  notice 
required  by  OIRA.  That  notice  elicited 
no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2003-15096.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  Financial  Responsibility  for 
Water  Pollution  -(Vessels). 

OMB  Control  Number:  1625-0046. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  or  owners 
of  vessels  over  300  gross  tons. 

Form;  CG-5585,  CG-5586,  CG-5586- 
1,  CG-5586-2,  CG-5586-3,  CG-5586-4, 
and  CG-5586-5. 

Abstract:  The  collection  of 
information  requires  operators  of  vessels 
over  300  gross  tons  to  submit  to  the  U.S. 
Coast  Guard  evidence  of  their  financial 
responsibility  to  meet  the  maximum 
amount  of  liability  in  case  of  a  spill  of 
either  oil  or  hazardous  substances. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  2.162  hours  a  year. 

2.  Title:  Boat  Owner's  Report,  Possible 
Safety  Defect. 

OMB  Control  Number:  1625-0071. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Owners  and  users  of 
recreational  boats  and  of  items  of 
designated  associated  equipment. 

Form  .•CG-55  78. 

Abstract:  The  collection  of 
information  provides  a  form  for 
consumers  who  believe  their 
recreational  boats  or  designated 
associated  equipment  either  contains 
substantial-risk  defects  or  fails  to 
comply  with  Federal  safety  standards  to 
report  the  deficiencies  to  the  Coast 
Guard  for  investigation  and  possible 
remedy. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  10  hours  a  year. 

Dated:  July  23.  2003. 
Nathaniel  S.  Heiner, 

Acting  Director  of  Information  &■  Technology. 
(FR  Doc.  03-19258  Filed  7-28-03:  8:45  ami 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  AA-16670;  CIA-7] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  decision  approving     y 

lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  coal,  oil, 
and  gas  for  conveyance  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act, 
the  Act  of  January  2,  1976,  and  the 
Terms  and  Conditions  for  Land 
Consolidation  and  Management  in  the 
Cook  Inlet  Area,  as  clarified  August  31, 
1976,  will  be  issued  to  Cook  Inlet 
Region,  Inc.  The  lands  are  located  in 
Tps.  8  and  9  N.,  R.  8  W.,  and  T.  3  N., 
R.  11  W.,  Seward  Meridian.  Alaska,  and 
aggregate  approximately  17,156  acres. 
Notice  of  the  decision  will  also  be 
published  four  times  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  ah 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  August  28, 
2003,  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 


44542 


Management 
West  Seventh 
Alaska  99513 
FOR  FUFTTHER 
Christy  Favor  t 
5656,  or  by  e- 
cfavorit@ak 


Christy  Favorili 

Land  Law  Examiner. 
Adjudication. 
[FR  Doc.  03-19 
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Alaska  State  Office,  222 
Avenue.  #13,  Anchorage, 
7599. 
INFORMATION  CONTACT: 

e  by  phone  at  907-271- 
I  nail  at 
gov. 


b.m 


.  Bmnch  ofANCSA 
03  Filed  7-28-03;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[DES03-44]        j 

Ten-Year  Wat«r  Exchange  Agreements 
With  Mendota  Pool  Group,  California 

agency:  Bureaju  of  Reclamation, 
Interior. 


action:  Notice 
environmental 
and  request  foi 


p<r 


w  iter  1 


summary:  The 
Interior,  Bureaii 
(Reclamation), 
pursuant  to  th( 
Policy  Act 
proposed  e 
feet  of  water 
period  with  tin 

The  purpose 
is  to  provide 
Mendota  Pool 
Westlands  Wat^r 
Water  District 
reductions  in 
attributable  to 
Improvement  / 
Endangered 
regulations,  ani  I 
quality  rules, 
enable  the  Menjd 
to  maintain 
irrigated  lands 
intended  to 
water  for  farmi 
replace  some  o 
because  of 
regulations  thai 
south  of  the 
California. 

Reclamation 
input  on  the 
potential  altemtti 
letters  and  a 
The  EIS  addres^e 
received. 

There  are  no 
Assets  or  envi 
associated  with 
dates:  The  dral  t 
60-day  public 


of  availability  of  a  draft 
impact  statement  (EIS) 
comment. 


Department  of  the 

of  Reclamation 
has  prepared  a  draft  EIS, 
National  Environmental 
(NEpA),  to  evaluate  the 
xch  mge  of  up  to  25,000  acre- 
year  over  a  10-year 
Mendota  Pool  Group, 
of  the  proposed  project 
to  irrigable  lands  on 
I  Jroup  properties  in 
District  and  San  Luis 
offset  substantial 
cantract  water  supplies 
I  he  Central  Valley  Project 
■ct  (CVPIA),  the 

!s  Act  listings  and 
new  Bay-Delta  water 

water  would  thereby 
lota  Pool  Group  farmers 
production  on  historically 
The  project  is  not 
the  amount  of 
activities  but  would 
the  contract  water  lost 
increased  environmental 

restrict  water  deliveries 
export  pumps  at  Tracy, 


Sp  3cies 


T  ^is 


mc  rease  i 


iig, 


las  obtained  public 
sc(  ipe  of  the  project  and 
ives  through  comment 
ic  scoping  meeting. 
s  the  comments 


^own  Indian  Trust 
re  nmental  justice  issues 

the  proposed  action. 
EIS  is  available  for  a 
c  )mment  period  ending 


on  September  29,  2003.  Submit  written 
comments  on  the  draft  EIS  on  or  before 
this  date  at  the  address  provided  below. 
ADDRESSES:  The  draft  EIS  may  be 
obtained  by  contacting  Mr.  David  Young 
at  the  address  provided  below.  The  draft 
EIS  is  also  available  on  the  Internet  at 
http://www.usbr.gov  or  http:// 
www.  en  trix.  com . 

Written  comments  on  the  draft  EIS 
should  be  sent  to  Mr.  David  Young,. 
Bureau  of  Reclamation,  South-Central 
California  Area  Office,  1243  N  Street, 
Fresno  CA  93721-1813;  by  telephone  at 
559-187-5127;  (TDD  559-487-5933);  by 
e-mail  at  dkyoung@mp.  usbr.gov,  or 
faxed  to  559-487-5397. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Young,  Environmental  Specialist,  at  the 
above  address  or  by  telephone  at  559- 
487-5127  or  TDD  559-487-5933. 
SUPPLEMENTARY  INFORMATION:  The  Delta 
export  service  area  of  the  Central  Valley 
Project  (CVP)  has  total  contractual 
obligations  and  delivery  losses  of 
approximately  3.45  million  acre-feet  per 
year.  The  theoretical  maximum 
pumping  capability  of  CVP  facilities 
serving  this  area  is  approximately  3.09 
million  acre-feet  per  year.  Available 
supplies  are  apportioned  under  a 
hierarchy  of  allocation  in  which 
agricultural  water  service  contracts, 
totaling  about  1.85  million  acre-feet  per 
year,  are  provided  water  only  after  all 
other  obligations  are  met. 
Implementation  of  the  CVPIA  (1992), 
Endangered  Species  Act  (1993-1995) 
and  revised  Bay-Delta  water  quality 
standards  have  further  reduced 
pumping  capabilities  and  water 
supplies  available  to  agricultural 
contractors.  Currently  these  parties  can 
expect  to  receive  a  long-term  average 
supply  of  about  50  to  55  percent  of 
contract  water  as  compared  to  a  pre- 
1992  average  of  88  to  92  percent. 

Alternatives  identified  and  evaluated 
provide  for  continued  agricultural 
production,  and  include  the  proposed 
project,  construction  of  new  wells,  and 
fallowing  of  farmland.  The  project 
proponents  propose  to  pump  up  to 
269,600  acre-feet  of  groundwater  over 
the  10-year  period  from  non-CVP  wells 
located  adjacent  to  the  Mendota  Pool 
into  the  Mendota  Pool  to  make  up  for 
a  portion  of  the  annual  shortfall  in  the 
contract  water  to  be  delivered  Via  the 
CVP.  The  actual  quantity  of  water  to  be 
pumped  would  depend  on  whether  the 
year  is  classified  as  wet  (0  acre-feet  per 
year),  normal  (maximum  of  31,600  acre- 
feet  per  year),  or  dry  (maximum  of 
40,000  acre-feet  per  year).  Of  the  total 
quantity  pumped  each  year,  a  maximum 
of  25,000  acre-feet  would  be  exchanged 
with  Reclamation.  This  water  would  be 


made  available  to  Reclamation  in  the 
Mendota  Pool  to  offset  their  existing 
water  contract  obligations.  In  exchange, 
Reclamation  would  make  an  equivalent 
amount  of  CVP  water  available  to  the 
members  of  the  Mendota  Pool  Group  for 
irrigation  purposes  at  Check  13  of  the 
Delta-Mendota  Canal.  Any  quantity  of 
water  pumped  beyond  the  25,000  acre- 
feet  exchanged  would  be  delivered 
directly  to  other  lands  that  are  presently 
under  irrigation  around  the  Pool.  As 
part  of  this  program,  a  maximum  of 
12,000  acre- feet  per  year  of  groundwater 
would  be  pumped  from  deep  wells  [i.e.. 
screened  interval  greater  than  130  feet 
deep),  with  the  remainder  coming  from 
shallow  wells  (i.e.,  screened  interval 
less  than  130  feet  deep).  The  proposed 
project  will  comply  with  the  terms 
specified  in  the  Settlement  Agreement 
for  Mendota  Pool  Transfer  Pumping 
Program,  effective  January  1,  2001. 

The  primary  environmental  resource 
issues  that  are  evaluated  in  the  EIS 
include  groundwater  levels, 
groundwater  quality,  subsidence, 
surface  water  quality,  and  biological 
resources.  Other  resoiurce  areas 
evaluated  include  cost  of  water,  CVP 
operations,  archaeological  and  cultural 
resojirces,  Indian  Trust  assets, 
environmental  justice,  socioeconomic 
resources,  land  use,  transportation,  air 
quality,  and  noise. 

The  environmental  review  was 
conducted  pursuant  to  NEPA,  the 
Endangered  Species  Act,  and  other 
applicable  laws,  and  analyzes  the 
potential  environmental  impacts  of 
implementing  each  of  the  feasible 
alternatives.  The  EIS  is  based  upon 
previously  prepared  environmental 
reports  and  ongoing  monitoring 
activities.  Public  input  on  alternatives 
and  the  criteria  for  evaluation  of  the 
alternatives  was  obtained  through  the 
initial  scoping  meeting  and  initial 
comment  letters. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstemces  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment  letter.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
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organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  April  23,  2003. 
Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 

Region. 

[FR  Doc.  03-19264  Filed  7-28-03;  8:45  am] 

BILLING  CODE  431(MMN-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG); 
Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  conference  call  and 
public  meetings. 

SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Cemyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (AMWG), 
a  technical  work  group  (TWG),  a 
monitoring  and  research  center,  and 
independent  review  panels.  The  TWG  is 
a  subcommittee  of  the  AMWG  and 
provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 
DATES:  The  AMWG  will  conduct  the 
following  conference  call:  Friday, 
August  8,  2003.  The  conference  call  will 
begin  at  9  a.m.  and  conclude  at  11  a.m. 
Mountain  Time. 

Agenda:  The  purpose  of  the 
conference  call  will  be  to  seek  approval 
from  the  AMWG  to  modify  the  ongoing 
mechanical  removal  of  non-native  fish 
in  Grand  Canyon  during  the  remainder 
of  Federal  fiscal  year  2003.  The 
proposed  modification,  which  would 
involve  moving  the  mechanical  removal 
effort  further  downstream  of  the  Little 
Colorado  River,  was  stimulated  by  a 
greater  than  expected  success  in  these 
efforts.  The  involved  Federal  action 
agencies  would  like  to  initiate  the 
change  in  the  proposed  action  beginning 
in  August  and  therefore  need  to  do  so 
prior  to  the  AMWG  meeting  scheduled 
for  August  13-14,  2003. 

To  Register  for  the  conference  call, 
please  contact  Linda  Whetton  at  (801) 


524-3880  at  least  two  (2)  days  prior  to 
the  call.  You  will  be  given  the  phone 
number  and  password  at  that  time. 

Date  and  Location:  The  AMWG  will 
conduct  the  following  public  meeting: 
Phoenix,  Arizona — August  13  to  August 
14,  2003.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  will  begin  at  8  a.m.  and 
conclude  at  noon  on  the  second  day. 
The  meeting  will  be  held  at  the  Bureau 
of  Indian  Affairs — Western  Regional 
Office,  2  Arizona  Center,  400  N.  5th 
Street,  Conference  Rooms  A  and  B  (12th 
Floor),  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  FY  2004  budget, 
temperature  control  device  risk 
assessment,  proposed  modification  of 
non-native  fish  mechanical  removal, 
feasibility  report  on  humpback  chub 
augmentation,  experimental  flows,  basin 
hydrology,  enviroiunental  compliance, 
and  other  administrative  and  resource 
issues  pertaining  to  the  AMP.  In 
addition,  the  Humpback  Chub  Ad  Hoc 
Group  will  present  their  Final  Report. 
The  Ad  Hoc  Committee  on  What's  In/ 
Out  of  the  AMP  (AHCIO)  and  will 
provide  an  update  and  the  Strategic 
Plan  Ad  Hoc  Committee  will  provide 
comments  to  the  AMWG  relative  to  their 
review  of  the  Draft  Tribal  Consultation 
Plan. 

Date  and  Location:  The  TWG  will 
conduct  the  following  public  meeting: 
Phoenix,  Arizona  "October  1  to  October 
2,  2003.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  will  begin  at  8  a.m.  and 
conclude  at  noon  on  the  second  day. 
The  meeting  will  be  held  at  the  Bureau 
of  Indian  Affairs — Western  Regional 
Office,  2  Arizona  Center,  400  N.  5th 
Street,  Conference  Rooms  A  and  B  (12th 
Floor),  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  BioWest  data  for 
downstream  of  Diamond  Creek,  multi- 
attribute  tradeoff  process,  status  report 
on  mechanical  removal  work,  vegetation 
mapping  by  GCMRC,  non-native  fish 
control,  tribal  consultation  plan,  and  re- 
initiation of  the  SCORE  (The  State  of 
Natural  and  Cultural  Resources  in  the 
Colorado  River  Ecosystem)  Report,  ad 
hoc  group  updates,  basin  hydrology, 
environmental  compliance,  and  other- 
administrative  and  resoiux:e  issues 
pertaining  to  the  AMP. 

To  allow  full  consideration  of 
information  by  the  AMWG  or  TWG 
members,  written  notice  must  be 
provided  to  Dennis  Kubly,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 
6107,  Salt  Lake  City,  Utah,  84138; 
telephone  (801)  524-3715;  faxogram 
(801)  524-3858;  e-mail  at 


dkubly@uc.usbr.gov  (5)  days  prior  to  the 
meeting.  Any  written  comments 
received  will  be  provided  to  the  AMWG 
and  TWG  members  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kubly,  telephone  (801)  524- 
3715;  faxogram  (801)  524-3858;  or  via  e- 
mail  at  dkubly@uc.usbr.gov. 

Dated:  July  14.  2003. 
Dennis  Kubly, 

Chief,  Adaptive  Management  Group, 
Environmental  Resources  Division,  Upper 
Colorado  Regional  Office. 
[FR  Doc.  03-19200  Filed  7-28-03;  8:45  am) 

BILLING  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-025] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  August  5,  2003  at  10  a.m. 
PLACE:  Room  101.  500  E  Street,  SW.. 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List.         * 

4.  Inv.  No.  TA-421-3  (Market 
Disruption)  (Certain  Brake  Drums  and 
Rotors  from  China) — briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  its  determination  to  the 
President  and  United  States  Trade 
Representative  on  August  5,  2003; 
Commissioners'  opinions  and 
recommendations  on  remedy,  if 
necessary,  are  currently  scheduled  to  be 
transmitted  to  the  President  and  United 
States  Trade  Representative  on  or  before 
August  25,  2003.) 

5.  Inv.  No.  731-TA-1046 
(Preliminary')  (Tetrahydrofurfuryl 
Alcohol  from  China) — briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  its  determination  to  the 
Secretary  of  Commerce  on  or  before 
August  7,  2003;  Commissioners' 
opinions  are  currently  scheduled  to  be 
transmitted  to  the  Secretary  of 
Commerce  on  or  before  August  14, 
2003.) 

6.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  luly  24,  2003. 
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By  order  of  the  Commission. 
Marilyn  R.  Abboi  I 
Secretary  to  the 
(FR  Doc.  03-1 93  J5 
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Cpmmission. 

Filed  7-25-03;  11:18  am] 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-03-oi4] 
Sunshine  Act  Meeting 


AGENCY:  United 
Trade  Commiss  ion 


TIME  AND  DATE:  j\ugust  4,  2003  at  1  p.m. 

I.  500  E  Street  SW., 
20436,  Telephone: 


1(1 


PLACE:  Room 
Washington,  D( '. 
(202) 205-2000 

STATUS:  Open  ti  the  public 
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By  order  of  the 
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Secretary  to  the  Cp/nm 
|FR  Doc.  03-1932 
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2003. 
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ission. 
Filed  7-25-03;  11:18  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,283] 

Advanced  Micro  Devices  (AMD),  FAB 
25,  Austin,  TX;  Notice  of  Revised 
Determination  on  Reconsideration 

By  apphcation  of  April  29.  2003,  a 
petitioner  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  under  this 
case  number  was  for  Advanced  Micro 
Devices  (AMD),  Lone  Star  Fab  Division, 
Austin,  Texas,  and  resulted  in  a 
negative  determination  issued  on  April 
7,  2003,  based  on  the  finding  that 
imports  of  wafers  and  dies  did  not 
contribute  importantly  to  worker 
separations  at  the  subject  plant.  The 
denial  notice  was  published  in  the 
Federal  Register  on  April  24,  2003  (68 
FR  20177). 

To  support  the  request  for 
reconsideration,  the  petitioner  stated 
that  the  Department  had  investigated 
the  wrOng  worker  group.  Upon  further 
review,  it  was  revealed  that  the 
petitioner  had  not  worked  in  the  Lone 
Star  Fab  (also  known  as  Fab  14  and  Fab 
15)  but  rather  Fab  25,  which  produced 
a  different  product  (a  microprocessor 
chip). 

Having  identified  the  appropriate 
worker  group,  the  Department  contacted 
the  company  regarding  imports  of 
products  like  or  directly  competitive 
with  those  produced  at  Fab  25.  As  a 
result,  it  was  revealed  that  the  subject 
firm  shifted  production  from  Fab  25  to 
a  foreign  source  within  the  relevant 
period,  and  subsequently  imported 
directly  competitive  products  to  the 
U.S.,  contributing  to  layoffs  at  the 
subject  plant. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  1 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Advanced  Micro 
Devices  (AMD),  Fab  25,  Austin,  Texas, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Advanced  Micro  Devices 
(AMD),  Fab  25.  Austin,  Texas,  who  became 
totally  or  partially  separated  from 


employment  on  or  after  November  23,  2001, 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  9th  day  of 
July  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-19219  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  4510-30-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[Docket  No.  TA-W-52,045] 

Agere  Systems,  Integrated  Circuits 
Division,  Reading,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  16, 
2003,  in  response  to  a  worker  petition 
filed  by  the  International  Brotherhood  of 
Electrical  Workers,  AFL-CIO,  Local 
1898  on  behlaf  of  workers  at  Agere 
Systems,  Integrated  Circuits  Division, 
Reading,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-19225  Filed  7-28-03;8:45am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,098] 

Colonial  Tanning  Corporation, 
Gloversville,  NY;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  June  17,  2003,  the 
Union  of  Needletrades,  Industrial,  and 
Textile  Employees  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
CTAA).  The  denial  notice  was  signed  on 
May  23,  2003  and  published  in  the 
Federal  Register  on  June  19,  2003  (68 
FR  36845). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 
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(1)  If  it  appears  on  the  basis  of  facts  not 
previously  considered  that  the  determination 
complained  of  was  erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake  in  the 
determination  of  facts  not  previously 
considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of  the 
law  justified  reconsideration  of  the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Colonial  Tanning 
Corporation,  Gloversville,  New  York 
engaged  in  the  production  of  tanned 
leather,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974,  as  amended,  was 
not  met.  The  "contributed  importantly" 
test  is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department  conducted  a  survey  of 
the  subject  firm's  major  customers 
regarding  their  purchases  of  competitive 
products  in  2001  through  April  of  2003. 
The  respondents  reported  no  increased 
imports.  The  subject  firm  shifted 
production  to  China,  but  did  not  import 
tanned  deerskins  during  the  relevant 
period. 

The  union  alleges  that  the  subject  firm 
is  affiliated  with  two  other  companies 
emd  that  these  two  companies  imported 
tanned  leather  from  foreign  sources. 

In  the  original  investigation,  one  of 
the  two  companies  noted  by  the  union 
above  was  listed  as  a  major  declining 
customer;  their  survey  response 
indicated  no  imports.  In  regard  to  the 
second  company  named  by  the  union,  a 
company  official  was  contacted.  In 
regard  to  this  second  company,  it  was 
revealed  that  one  of  the  owners  of  the 
subject  firm  also  owned  the  rights  to  the 
company  name  of  the  second  company. 
It  was  also  revealed  that  the  total  sales 
volume  of  this  affiliated  company  was 
negligible  relative  to  the  sales  volume  at 
the  subject  firm,  and  thus  any  imports 
that  occurred  at  the  second  company 
could  not  contribute  importantly  to 
layoffs  at  the  subject  firm. 

The  union  also  alleged  that  subject 
firm  workers  should  be  eligible  because 
workers  at  a  "direct  competitor" 
(Johnstown  Leather,  TA-W-51,104) 
were  certified  eligible  for  trade 
adjustment  assistance. 

A  review  of  the  abovementioned  case 
for  workers  at  Johnstown  Leather 
revealed  that  these  workers  were 
certified  eligible  for  trade  adjustment 
assistance  based  on  increased  customer 
imports.  However,  as  Colonial  Tanning 
Corporation  has  a  different  major 
declining  customer  base,  this 
certification  has  no  bearing  on  the 
eligibility  of  subject  firm  workers  for 
TAA. 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  16th  day  of 
July,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-19220  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4S10-30-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,539] 

Divine  Brothers  Company,  Utica,  NY, 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  June  1,  2003,  the 
Union  of  Needletrades,  Industrial  & 
Textiles  Employees,  Local  653-T 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  May  6, 
2003  and  published  in  the  Federal 
Register  on  May  19,  2003  (68  FR  27107). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  f^cts  not 
previously  considered  that  the  determination 
complained  of  was  erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake  in  the 
determination  of  facts  not  previously 
considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or  of  the 
law  justified  reconsideration  of  the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Divine  Brothers  Company, 
Inc.,  Utica,  New  York  engaged  in  the 
production  of  industrial  metal  finishing 
products  and  supplies,  was  denied 
because  criterion  (2)  was  not  met.  Sales 
of  industrial  metal  finishing  products 
and  supplies  increased  in  2002 
compared  to  2001  and  remained 
relatively  stable  in  January-March  2003 
compared  to  the  same  period  in  2002. 

In  the  request  for  reconsideration,  the 
union  alleged  that  the  closure  of  the 
Caster  and  Wheel  Division  (Truck 
Wheel)  contributed  to  layoffs. 


A  company  official  stated  that  the 
company  had  made  a  decision  to  close 
the  abovementioned  division  and  that  it 
closed  in  May  of  2002.  However, 
coinciding  with  the  decline  and 
ultimate  closure  of  this  division,  other 
product  lines  produced  by  the  company 
increased,  which  would  explain  the 
stable  sales  figures  in  the  relevant 
period. 

The  union  official  also  supplied 
information  concerning  allegations  of 
layoffs  of  this  division  and  bumping 
rights  of  employees  under  union 
agreements. 

The  petitioning  workers  were  denied 
because  sales  and  production  did  not 
decline  in  the  relevant  period,  and 
workers  are  not  separately  identifiable, 
thus  the  information  is  irrelevant  to  a 
reconsideration  of  the  original 
determination. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  11th  day  of 
[uly.  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-19222  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,366J 

Georgia-Pacific  Corporation,  Operating 
as  James  River  Paper  Co..  Inc., 
Consumer  Products  Division,  Old 
Town,  ME;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  June  24,  2003.  a 
company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  was  signed  on 
May  16,  2003  and  published  in  the 
Federal  Register  on  June  3,  2003  (68  FR  . 
33195). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 
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Filed  7-28-03;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,084] 

Lord  Corporation,  Aerospace  Products 
Division,  Erie,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  18,  2003,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Lord  Corporation,  Aerospace 
Products  Division,  Erie,  Pennsylvania 
(TA-W-52,084). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  17th  day  of 
Inly.  2003.  • 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-19226  Filed  7-28-03:  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,625] 

Motorola,  Inc.;  iDen  Radio  Support 
Center;  Elgin,  IL;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  June  21,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Motorola,  Inc.,  iDen  Radio  Support 
Center,  Elgin,  Illinois  was  signed  on 
May  20,  2003,  and  published  in  the 
Federal  Register  on  June  3,  2003  (68  FR 
33195). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 


of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Motorola,  Inc.,  iDen  Radio 
Support  Center,  Elgin,  Illinois  engaged 
in  activities  related  to  the  repair  of  iDEN 
cellular  radios.  The  petition  was  denied 
because  the  petitioning  workers  did  not 
produce  an  article  within  the  meaning 
of  Section  222  of  the  Act. 

The  petitioner  questions  why  the 
repair  work  performed  at  the  subject 
facility  does  not  constitute  production. 

The  Department  of  Labor,  has 
consistently  considered  repair  work  a 
"service".  Further,  the  North  American 
Industrial  Classification  System 
(NAICS),  is  a  standard  used  by  the 
Department  to  categorize  products  and 
services.  Both  the  1997  and  2002 
editions  of  the  NAICS  designate  the 
repair  of  telephones  and  two-way  radios 
as  classified  within  a  code  that  signifies 
services  (specifically  NAICS  811213). 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  18th  day  of 
July,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-19223  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  4S10-30-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,229] 

Motorola,  Inc.,  Global  Telecom 
Solutions  Sector  (GTSS),  Cellular 
Infrastructure  Group,  Fort  Worth, 
Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  3,  2003,  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Motorola,  Inc.,  Global  Telecom 
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Solutions  Sector  (GTSS),  Cellular 
Infrastructure  Group,  Fort  Worth,  Texas. 

This  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  September  30,  2002  and  which 
remains  in  effect  (TA-W-41,716). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  11th  day  of 
July  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-19227  Filed  7-28-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,253] 

Scope  Molding,  LLC,  Almena, 
Wisconsin;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  9, 
2003  in  response  to  a  petition  filed  on 
behalf  of  workers  at  Scope  Molding, 
Inc.,  Almena,  Wisconsin. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
July  1,  2003  (TA-W-52,216)  that  is  die 
subject  of  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued.  Further  investigation  in  this  case 
would  duplicate  efforts  and  serve  no 
purpose;  therefore  the  investigation 
under  this  petition  has  been  terminated. 

Signed  at  Washington,  DC  this  18th  day  of 
July,  2003 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-19228  Filed  7-28-03; £:45  am] 

BILLING  CODE  4510-^0-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,957] 

Temme  Mold  &  Engineering, 
Evansville,  IN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  6, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Temme  Mold  &  Engineering, 
Evansville,  Indiana. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  11th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-19224  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  Training  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  ofl,abor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordcmce  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  collection  of  the 
Occupational  Code  Request  (OCR)  that 
is  being  renamed  Occupational  Code 
Assignment  (OCA)  inf  .» nation.  A  copy 
of  the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
60  days  after  date  of  publication  in  the 
Federal  Register. 

ADDRESSES:  Pam  Frugoli,  Office  of 
Policy  Development, .Evaluation  and 
Research,  Employment  Training 
Administration,  Room  N-5637,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210,  202/693-3643  (This  is  not  a 
toll-ft-ee  number),  Fax  202/693-2766, 
and  e-mail  o-net@dol.gov, 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Occupational  Analysis  program 
developed  the  Occupational  Code 
Request  (OCR)  form  as  a  public  service 
to  the  users  of  the  revised  Dictionary  of 
Occupational  Titles  (DOT)  in  an  effort  to 
help  them  in  obtaining  occupational 
codes  and  titles  for  jobs  that  they  were 
unable  to  locate  in  the  DOT.  With  the 
development  and  release  of  the 
Occupational  Information  Network 
(0*NET)  system,  some  modifications 
were  needed  to  make  the  OCR  form 
correlate  more  closely  to  the 
information  in  the  0*NET  system.  The 
OCR  form,  with  these  modifications,  has 
been  renamed  the  Occupational  Code 
Assignment  (OCA)  form. 

The  0*NET  system  classifies  nearly 
all  jobs  in  the  United  States  economy. 
However,  new  specialties  are  constantly 
evolving  and  emerging.  The  use  of  OCA 
is  voluntary  and  is  provided  (1)  as  a 
uniform  format  to  the  public  and  private 
sector  to  submit  information  in  order  to 
receive  an  occupational  code,  (2)  to 
provide  input  to  a  database  of  alternate 
(lay)  titles  to  facilitate  searches  for 
occupational  information  in  0*NET 
OnLine.  [http://online.onetcenter.org), 
0*NET  Code  Connector  [http:// 
viivw. onetcodeconnector.org)  as  well  as 
America's  Career  InfoNet  (http:// 
www.acinet.org),  and  (3)  to  assist  the 
0*NET  system  in  identifying  potential 
occupations  that  may  need  to  be 
included  in  future  0*NET  data 
collection  efforts. 

The  OCA  process  is  designed  to  help 
the  occupational  information  user  relate 
an  occupational  speciality  or  a  job  title 
to  an  occupational  code  and  title  within 
the  framework  of  the  Standard 
Occupational  Classification  (SOC)  based 
0*NET  system.  The  0*NET-SOC 
system  consists  of  a  database  that 
organizes  the  work  done  by  individuals 
into  approximately  1 ,000  occupational 
categories.  In  addition,  0*NET 
occupations  have  associated  data  on  the 
importance  and  level  of  a  range  of 
occupational  characteristics  and 
requirements,  including  Knowledge, 
Skills,  Abilities,  Tasks,  and  Work 
Activities.  Since  the  0*NET-SOC  code 
and  title  also  facilitates  linkage  to 
national,  state,  and  local  occupational 
employment  and  wage  estimates. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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speciality  or  job  title  fits  within  the 
0*NET-SOC  system.  Therefore,  a 
continuing  need  exists  for  this  service. 

The  occupational  analyst  uses  the 
information  collection  in  form  ETA 
741 — Occupational  Code  Assignment — 
Part  A  and  Occupational  Code 
Assignment — Request  for  Additional 
Information  to  aid  them  in  assigning  the 
most  appropriate  occupational  code  and 
title  to  the  job  or  specialty  described  in 
the  information  submitted. 

The  form  was  changed  in  order  to 
correlate  more  closely  with  the 
information  in  the  0*NET  system.  For 
example,  the  OCA  form  requests  new 
information  items  including  skills, 
physical  activities,  knowledge  areas, 
interactions,  education,  and  training 
and  experience. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Occupational  Code  Assigiunent. 

OMB  Number:  1205-0137. 


Affected  Public:  Federal  government, 
State  and  local  government,  business  or 
other  for-profit/not-for  profit 
institutions,  and  individuals. 

Cite/Reference/Form/etc. : 
Occupational  Code  Request  form  was 
form  ETA  741.  The  "Occupational  Code 
Assignment — Part  A"  is  the  name  of  the 
newly  revised  form.  The  "Occupational 
Code  Assignment — Request  for 
Additional  Information"  is  a  newly 
added  form.  It  will  be  used  only  in 
situations  where  more  detailed 
information  is  needed  to  make  an 
occupation  code  assignment.  See  chart 
below. 

Total  Respondents:  177. 

Frequency:  On  occasion. 

Total  Responses:  177. 

Average  Time  per  Response:  30 
minutes  for  the  OCA — Part  A;  and  40 
minutes  for  OCA — Part  A  and  the 
OCA — Request  for  Additional 
Information  combined. 

Estimated  Total  Burden  Hours:  92. 
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$15 


(l/c 


003. 


Dated:  July  22 
Maria  K.  Fjrrm, 

Acting  Administn  tor, 
Development,  Evc^uation 
Employment  and 
(FR  Doc.  03-1921 


Office  of  Policy 
and  Research 
^raining  Administration. 
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BILUNG  CODE  4510-;  D-M 


DEPARTMENT  3F  LABOR 

Office  of  Workers'  Compensation 
Programs;  0M8  Approval  of 
Information  Colection;  Federal 
Employees'  Compensation  Act,  As 
Amended 


(if 


AGENCY:  Office 
Compensation 
Standards  Administration 


Workers' 
F|rograms.  Employment 
Labor. 


ACTION:  Notice  of  OMB  approval  under 
the  Paperwork  Reduction  Act  of  1995. 

SUMMARY:  The  Office  of  Workers' 
Compensation  Programs  (OWCP)  is 
announcing  that  the  Office  of 
Management  and  Budget  (OMB)  has 
approved,  under  the  Paperwork 
Reduction  Act  of  1995,  a  new  collection 
of  information  under  the  Federal 
Employees'  Compensation  Act,  as 
amended.  This  notice  announces  both 
the  OMB  approval  number  and 
expiration  date. 

COMPLIANCE  DATE:  As  of  July  29,  2003, 
affected  parties  must  comply  with  the 
new  information  collection 
requirements  described  below,  which 
have  been  approved  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  44  U.S.C.  3501  et  seq. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shelby  Hallmark,  Director,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S- 
3524,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Telephone: 
202-693-0036  (this  is  not  a  toll-free 
niunber). 


SUPPLEMENTARY  INFORMATION:  On  April 
11,  2003,  OWCP  requested  OMB 
approval  under  the  PRA  of  a  new 
information  collection  for  the  Federal 
Employees'  Compensation  Act,  as 
amended  (FECA).  5  U.S.C.  8101  et  seq. 
The  new  information  collection 
requirements  that  needed  OMB 
approval  are  derived  from  sections  8131 
and  8132  of  the  FECA,  and  its 
implementing  regulations  at  20  CFR 
10.707  and  10.710,  and  consist  of 
requests  for  information  necessary  to 
calculate  the  amount  of  the  United 
States'  statutory  right  to  a  refund  out  of 
the  proceeds  of  a  judgment  or  settlement 
of  an  action  against  a  third  party  liable 
to  pay  damages  for  an  injury 
compensable  under  the  FECA. 

On  July  14,  2003,  OMB  approved  this 
information  collection  request  for  three 
years.  The  OMB  control  number 
assigned  to  this  information  collection 
is  1215-0200.  The  approval  for  this 
information  collection  will  expire  on 
July  31,2006. 
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Signed  at  Washington,  DC  this  22nd  day  of 
July,  2003. 

Shelby  Hallmark,  * 

Director,  Office  of  Workers'  Compensation 

Programs,  Employment  Standards 

Administration. 

[FR  Doc.  03-19217  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  4510-CH-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  B  and  B  Coal  Company 

[Docket  No.  M-2003-050-CJ 

B  and  B  Coal  Company,  225  Main 
Street,  Joliett,  Tremont,  Permsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.334(a)(2),  (e). 
and  (f)(3)  (Worked-out  areas  and  areas 
where  pillars  are  being  recovered)  to  its 
Rock  Ridge  Slope  (MSHA  I.D.  No.  36- 
07741)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
permit  its  former  ventilation  system  and 
plan  to  be  approved  and  reinstated  for 
the  Rock  Ridge  Slope  euithracite  coal 
mine  in  lieu  of  requiring  that  areas  be 
sealed  or  ventilated.  The  petitioner 
asserts  that  certain  areas  of  the  existing 
standard  would  result  in  risk  taking  for 
personnel  at  the  mine.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

2.  Rosebud  Mining  Company 

[Docket  No.  M-2003-O51-C] 

Rosebud  Mining  Company,  301 
Market  Street,  Kittanning,  Pennslyvania 
16201  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(e){2) 
(Quantity  and  location  of  firefighting 
equipment)  to  its  Little  Toby  Deep  Mine 
(MSHA  I.D.  No.  36-08847)  located  in 
Elk  County,  Pennsylvania.  The 
petitioner  proposes  to  use  two  (2) 
portable  fire  extinguishers  or  one  fire 
extinguisher  of  twice  the  required 
capacity  at  all  temporary  electrical 
installations  in  lieu  of  using  one  fire 
extinguisher  and  240  poimds  of  rock 
dust.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard  and 
would  not  cause  a  diminution  of  safety 
to  the  miners. 


Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov.  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  30,  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia,  this  22nd  day 
of  July  2003. 

Marvin  W.  Nichols,  Jr., 

Director,  Office  of  Standards,  Regulations, 

and  Variances. 

[FR  Doc.  03-19171  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4510^3-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  (03-084] 

NASA  Advisory  Council,  Space 
Science  Advisory  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC). 
DATES:  Monday,  August  11,  2003,  8:30 
a.m.  to  5:30  p.m.,  Tuesday,  August  12, 
2003,  8:30  a.m.  to  5:30  p.m.,  and 
Wednesday,  August  13,  2003,  8:30  a.m. 
to  Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  6H46,  300 
E  Street,  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  R.  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  (202)  358-4452. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

•  AA  program  Status  Report. 

•  Division  Status  and  Subcommittee 
Meeting  Reports. 

•  Presentations  and  Discussion  on 
Explorer  and  Discovery  Program  Cost 
Caps. 

•  Review  of  GPRA  Science  Theme 
Progress  Assessments. 


•  Technology  Management  Update. 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID,  before 
receiving  an  access  badge.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  three  business 
days  in  advance  by  contacting  Ms. 
Marian  Norris  via  e-mail  at 
mnorris@nasa.gov  or  by  telephone  at 
202/358-4452.  Foreign  nationals 
attending  this  meeting  will  be  required 
to  provide  the  following  information  by 
close  of  business  August  5:  full  name; 
gender;  date/place  of  birth;  citizenship; 
visa/greencard  information  (number, 
type,  expiration  date);  employer/ 
affiliation  information  (name  of 
institution,  address,  country,  phone); 
title/position  of  attendee.  Foreign 
nationals  will  be  escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Any  member  of  the  public 
may  file  a  written  statement  with  the 
Committee;  such  statements  should  be 
provided  to  the  contact  above  no  later 
than  five  working  days  before  the 
meeting.  Visitors  to  the  meeting  will  be 
requested  to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  03-19170  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act;  Notice  of  Meeting 

TIME  AND  DATE:  10  a.m.,  Thursday,  July 
31,2003. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Quarterly  Insurance  Fund  Report. 

2.  Reprogramming  of  NCUA's 
Operating  Budget  for  2003. 

3.  Final  Rule:  Section 
701.21(c)(7)(ii)(C)  of  NCUA's  Rules  and 
Regulations,  Interest  Rate  Ceiling. 

RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 
July  31,  2003. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047.  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 
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MATTERS  TO  B$  CONSIDERED:  1.  One  (1) 
Creditor  Claini  Appeal.  Closed  pursuant 
to  Exemptiona  (6)  and  (8). 
FOR  FURTHER  llllFORMATION  CONTACT: 

Becky  Baker,  Secretaiy  of  the  Board, 
Telephone:  700-518-6304. 

Becky  Baker, 

Secretary  of  the  poard 

[FR  Doc.  03-19^05  Filed  7-24-03;  5:14  pml 

BILLING  CODE  753V01- 


NATIONAL  TRANSPORTATION 
SAFETY  BOAl^D 

Sunshine  Act  iMeeting 

9:30  a.m.,  Tuesday, 


TIME  AND  DATE: 

August  5,  200:i. 

place:  NTSB  I 

L'Enfant  Plaza , 

20594. 

STATUS:  The  tl  xee  items  are  Open  to  the 

Public. 


(ponference  Center,  429 
SW.,  Washington,  D.C. 


MATTERS  TO  B^ 

748  7  A 
Derailment 
P052-18  on 
Crescent  Ci 
2002 

7575 — RailroaB 
Uncontrolle  1 
and  Passeng  3r 
Flight  Railvv  ay 
California 

7299A— Aviat 
Emery  Worl^ 
McDonnell 
N8079U,  Rajich 
on  Februarv 


CONSIDERED: 
Railrdad  Accident  Report — 
( if  Amtrak  Auto  Train 
the  CSXT  Railroad  near 
t^,  Florida,  on  April  18, 

Accident  Report — 
Movement,  Collision 
Fatality  on  the  Angels 
in  Los  Angeles, 
February  1,  2001. 
on  Accident  Report — 
wide  Airlines,  Inc., 
)ouglas  DC-8-71F, 

o  Cordova,  California, 
16,  2000. 


on 


iS 


Dated;  July  2.=5l  2003. 
Vicky  D'Onofri< 

Federal  Register  Liaison 
IFRDoc.  03-19.' 


BILUNG  CODE  753:  -01 -M 


icns 


News  Media  Contact:  Telephone: 
(202) 314-610b 

Individuals 
accommodat 
Carolyn  Darga|i 
Friday.  Augu 
FOR  FURTHER 
Vickv  D'Onoh  i 


equesting  specific 

should  contact  Ms. 
at (202)  314-6305  by 
1,2003. 


INFORMATION  CONTACT: 
o,  (202)  314-6410. 


Officer. 
24  Filed  7-25-03;  11:18  am] 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  SWI 55  &  72-043] 

Consumers  Energy  Co.,  Big  Rock 
Point  Nuclear  Plant;  Notice  of  Receipt, 
Availability  for  Comment,  and  Meeting 
to  Discuss  License  Termination  Plan 


The  Nucleaj 
(NRC)  is  in 


re<ei 


Regulatory  Commission 
pt  of,  and  is  making 


available  for  public  inspection  and 
comment,  the  License  Termination  Plan 
(LTP)  for  the  Big  Rock  Point  Nuclear 
Facility  (BRP)  located  in  Charlevoix, 
Michigan. 

Reactor  operations  at  the  BRP  ended 
in  August  29,  1997.  The  reactor  was 
defueled  and  all  fuel  moved  to  an 
independent  spent  fuel  storage 
installation  (ISFSI)  in  March  2003.  In 
accordance  with  NRC  regulations  in 
effect  at  that  time,  the  licensee 
submitted  a  decommissioning  plan  for 
the  BRP  to  the  NRC  in  February  1995. 
When  proposed  amendments  to  the 
NRC's  decommissioning  regulations 
were  published  in  the  Federal  Register 
on  July  29,  1996  (61  FR  39278),  the 
licensee  requested  that  the  review  of  the 
decommissioning  plan  be  suspended. 
When  the  amended  regulations  became 
effective  on  August  28,  1996,  the 
submitted  decommissioning  plan,  as 
supplemented,  became  the  BRP  Post 
Shutdown  Decommissioning  Activities 
Report  (PSDAR)  pursuant  to  10  CFR 
50.82,  as  amended.  A  public  meeting 
was  held  in  Charlevoix,  Michigan,  on 
November  13,  1997,  to  provide 
information  and  gather  pubic  comment 
on  the  PSDAR.  The  facility  is 
undergoing  active  decontamination  and 
dismantlement. 

In  accordance  with  10  CFR 
50.82(a)(9),  all  power  reactor  licensees 
must  submit  an  application  for 
termination  of  their  license.  The 
application  for  termination  of  license 
must  be  accompanied  by  or  preceded  by 
an  LTP  submitted  for  NRC  approval.  If 
found  acceptable  by  the  NRC  staff,  the 
LTP  is  approved  by  license  amendment, 
subject  to  such  conditions  and 
limitations  as  the  NRC  staff  deems 
appropriate  and  necessary.  The  licensee 
submitted  the  proposed  LTP  for  the  BRP 
by  appJication  dated  April  1,  2003.  In 
accordance  with  10  CFR  20.1405  and  10 
CFR  50.82(a)(9)(iii),  the  NRC  is 
providing  notice  to  individuals  in  the 
vicinity  of  the  site  that  the  NRC  is  in 
receipt  of  the  BRP  LTP,  and  will  accept 
comments  from  affected  parties.  In 
accordance  with  10  CFR  50.82(a)(9)(iii), 
the  NRC  is  also  providing  notice  that  the 
NRC  staff  will  conduct  a  meeting  to 
discuss  the  BRP  LTP  on  Tuesday, 
August  5,  2003,  at  7  p.m.,  at  the 
Charlevoix  Stroud  Hall  located  at  12491 
Waller  Road,  Charlevoix,  Michigan 
49720. 

The  BRP  LTP  and  associated 
environmental  report  are  available  for 
public  inspection  at  NRC's  Public 
Document  Room  at  NRC  Headquarters. 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville.  Maryland  20852.  These 
documents  are  available  for  public 
review  through  ADAMS,  the  NRC's 


electronic  reading  room,  at:  http:// 
www.nrc.gov/reading-rm/adams.html. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  July.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Chief,  Decommissioning  Branch.  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Dor.  03-19215  Filed  7-28-03;  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority;  Sequoyah 
Nuclear  Plant,  Units  1  and  2, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  50,  section  50.60  for  Facility 
Operating  License  Nos.  DPR-77  and 
DPR-79.  issued  to  the  Tennessee  Valley 
Authority  (TV A,  the  licensee),  for 
operation  of  the  Sequoyah  Nuclear  Plant 
(SQN),  Units  1  and  2,  located  in 
Hamilton  County,  Tennessee.  Therefore, 
as  required  by  10  CFR  51.21,  the  NRC 
is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  permit 
the  use  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  (B&PV)  Code, 
Section  XI  Code  Case  N-640, 
"Alternative  Requirement  Fracture 
Toughness  for  Development  of  P-T 
Limit  Curves  for  ASME  B&PV  Code, 
Section  XI,  Code  Case  N-640,"  in  lieu 
of  10  CFR  50,  Appendix  G,  paragraph 
IV.A.2.b. 

The  regulation  at  10  CFR  part  50. 
section  50.60(a),  requires,  in  part,  that 
except  where  an  exemption  is  granted 
by  the  Commission,  all  light-water 
nuclear  power  reactors  must  meet  the 
fracture  toughness  requirements  for  the 
reactor  coolant  pressure  boundary  set 
forth  in  Appendix  G  to  10  CFR  part  50. 
Appendix  G  of  10  CFR  part  50  requires 
the  establishment  of  pressure- 
temperature  (P-T)  limits  for  specific 
material  fracture  toughness 
requirements  of  the  reactor  coolant 
pressure  boundary  materials  and 
mandates  the  use  of  the  ASME  B&PV 
Code,  Section  XI,  Appendix  G.  The 
requirements  in  10  CFR  50,  Appendix 
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G,  establish  an  adequate  margin  to 
brittle  failure  during  normal  operation, 
anticipated  operational  occurrences, 
and  system  hydrostatic  tests. 

ASME  B&PV  Code,  Section  XI,  Code 
Case  N-640  permits  the  use  of  an 
alternate  reference  fracture  toughness 
curve  for  reactor  pressure  vessel 
materials  for  use  in  determining  the  P- 
T  limits.  ASME  Code  Case  N-640 
permits  the  use  of  alternate  reference 
fractvue  toughness  {i.e.,  use  of  "Kic 
fracture  toughness  curve"  instead  of 
"K|A  fracture  toughness  curve,"  where 
Kic  and  Kia  are  "Reference  Stress 
Intensity  Factors,"  as  defined  in  ASME 
Code,  Section  XL  Appendices  A  and  G, 
respectively)  for  reactor  vessel  materials 
in  determining  the  P-T  limits.  Since  the 
Kic  fi'acture  toughness  curve  shown  in 
ASME  Code,  Section  XI,  Appendix  A, 
Figiu-e  A-2200-1,  provides  greater 
allowable  fracture  toughness  than  the 
corresponding  Kia  fracture  toughness 
ciu-ve  of  ASME  Code,  Section  XI, 
Appendix  G,  Figure  G-2210-1,  using 
ASME  Code  Case  N-640  to  establish  the 
P-T  limits  would  be  less  conservative 
than  the  methodology  currently 
endorsed  by  10  CFR  part  50,  Appendix 
G.  Therefore,  an  exemption  to  apply 
ASME  Code  Case  N-640  is  required. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
September  6,  2002,  as  supplemented  by 
letter  dated  December  19.  2002  and  June 
24, 2003. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
allow  the  licensee  to  implement  ASME 
Code  Case  N-640  in  order  to  revise  the 
method  used  to  determine  the  P-T 
limits  because  continued  use  of  the 
present  method  for  determining  P-T 
limits  unnecessarily  restricts  the  P-T 
operating  window.  The  two  primary 
benefits  to  the  licensee  ft'om  the  use  of 
Code  Case  N-640  are: 

•  Challenges  td>kp  operators  would 
be  reduced  since  the  requirements  for 
maintaining  high-vessel  temperature 
during  pressure  testing  would  be 
lessened. 

•  Enhanced  personnel  safety  would 
result  because  of  the  lower  temperatures 
which  would  exist  during  the  conduct 
of  inspections  in  primary  containment. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  use  of  the  alternative  analysis 
method  to  support  the  revision  of  the 
reactor  coolant  system  P-T  limits. 


cThe  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  or 
significant  increase  in  the  amounts  of 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  nol  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significaiit 
nonradiological  enviromnental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  SQN, 
dated  February  13,  1974. 

Agencies  and  Persons  Consulted 

On  July  15,  2003,  the  staff  consulted 
with  the  Tennessee  State  official,  Ms. 
Elizabeth  Flannagan.  regarding  the 
environimental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  this  enviromnental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  6.  2002,  as 
supplemented  by  letter  dated  December 
19,  2002.  Documents  may  be  examined, 
and/ or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room  (PDR).  located 


at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdi^nrc.gov. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July  2003. 

For  The  Nuclear  Regulatory  Commission. 
Allen  G.  Howe, 

Chief,  Section  2.  Project  Directorate  2, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-19213  Filed  7-28-03;  8:45  am) 

BILUNG  CODE  7590-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Tennessee  Valley 
Authority  (the  licensee)  to  withdraw  its 
May  22,  2003,  application  for  proposed 
amendihents  to  Facility  Operating 
License  Nos.  DPR-77  and  DPR-79  for 
the  Sequoyah  Nuclear  Plant,  Units  1  and 
2,  in  Hamilton  County,  Tennessee. 

The  proposed  amendment  would 
have  revised  the  limiting  condition  for 
operation  for  Technical  Specification 
(TS)  Section  3.7.5,  "Ultimate  Heat 
Sink."  The  licensee  requested  that  the 
maximum  emergency  raw  cooling  water 
temperature  requirement  in  TS  3.7.5. b 
be  increased  from  83  degrees  Fahrenheit 
(°F)  to  87  °F  and  that  the  minimum 
ultimate  heat  sink  water  elevation  in  TS 
3.7.5.a  be  increased  from  670  feet  to  674 
feet. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  July  8.  2003  (68 
FR  40719).  However,  by  letter  dated  July 
17.  2003,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  22,  2003.  and 
the  licensee's  letter  dated  July  17,  2003, 
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which  withdrejv 
license  amen 
examined,  an 
NfRCs  Public 
located  at  One 
File  Area  01 
(first  floor) 
Publicly  avai 
accessible 
Agencywide 
Management 
Electronic 
at  die  NRC  Wei 


the  application  for 
diiients.  Documents  may  be 
copied  for  a  fee,  at  the 
Dbcument  Room  (PDR), 
iVhite  Flint  North,  Public 
11555  Rockville  Pike 
Rodkville.  Maryland, 
records  will  be 
elect  ronically  from  the 
Documents  Access  and 
ems  (ADAMS)  Public 
Reaching  Room  on  the  internet 
site,  http:// 
gov/r^ding-nn/adams/btml. 
not  have  access  to 
encounter  problems  in 
documents  located  in 
contact  the  NRC  PDR 
)y  telephone  at  1-800- 
3(  1-415-4737  or  by  e-mail 


f;  1 


www.nrc. 
Persons  who  dc 
ADAMS  or  wh( 
accessing  the 
ADAMS,  should 
Reference  staff 
397-4209,  or 
to  pdr@nrc.gov. 

Dated  at 
of)uly2003. 

For  the  Nucleai 
Michael  L.  MarsHall 

Senior  Project ! 
Directorate  II.  D/'vjfs/on 
Management.  Off 
Regulation. 
|FR  Doc.  03-192 


Rockv  lie,  Maryland,  this  23rd  day 


Regulatory  Commission. 
Ir., 

<er.  Section  2,  Project 
of  Licensing  Project 
ce  of  Nuclear  Reactor 


1 1  Filed  7-28-03;  8:45  am) 


BIUJNG  CODE  7S9(H  1-P 


t 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Submission  for  0MB  Review; 
Comment  Request 


R?quest,  Copies  Available 
Securil  ies  and  Exchange 

Office  of  Filings  and 
S  ervices,  Washington,  DC 


,  SEC  File  No.  270-218, 
No.  3235-0242. 
SEC  File  No.  270-304. 
No.  3235-0345. 


Upon  Written 
From: 

Commission. 
Information 
20549. 
Extension: 
Rule  206(4)-- 

0MB  Conti  ol 
Rule  206(4)-^ 
0MB  Conti  o\ 
;  here  by 


Notice  is 

to  the  Paperwoi  k 
(44  U.S.C.  3501 
and  Exchange 
("Commission 
Office  of 
request  for 

approved  co 

discussed  belov  r 

Rule  206(4)- 
"Cash  Payment 
Solicitations," 
cash  payments 
The  rule  requin  s 
solicitors'  fees 


agreement, 
provide  only  i 
services  to  the 
rule  imposes  nc 


given  that,  pursuant 
Reduction  Act  of  1995 
et  seq.),  the  Securities 
Commission 

has  submitted  to  the 
Management  and  Budget  a 
exte  ision  of  the  previously 
)llec  tions  of  information 


which  is  entitled 
for  Client 
J  Tovides  restrictions  on 
or  client  solicitations. 

that  an  adviser  pay  all 
dursuant  to  a  written 
Whf  n  an  adviser  will 
n  personal  advisory 
f  rospective  client,  the 
disclosure 


requirements.  When  the  solicitor  is 
affiliated  with  the  adviser  and  the 
adviser  will  provide  individualized 
services,  the  solicitor  must,  at  the  time 
of  the  solicitation,  indicate  to 
prospective  clients  that  he  is  affiliated 
with  the  adviser.  When  the  solicitor  is 
not  affiliated  with  the  adviser  and  the 
adviser  will  provide  individualized 
services,  the  solicitor  must,  at  the  time 
of  the  solicitation,  provide  the 
prospective  client  with  a  copy  of  the 
adviser's  brochure  and  a  disclosure 
document  containing  information 
specified  in  rule  206(4)-3.  The 
information  rule  206(4)-3  is  necessary 
to  inform  advisory  clients  about  the 
nature  of  the  solicitor's  financial  interest 
in  the  recommendation  so  they  may 
consider  the  solicitor's  potential  bias, 
and  to  protect  investors  against 
solicitation  activities  being  carried  out 
in  a  manner  inconsistent  with  the 
adviser's  fiduciary  duty  to  clients.  Rule 
206(4)-3  is  applicable  to  all  registered 
investment  advisers.  The  Commission 
believes  that  approximately  1,560  of 
these  advisers  have  cash  referral  fee 
arrangements.  The  rule  requires 
approximately  7.04  burden  hours  per 
year  per  adviser  and  results  in  a  total  of 
approximately  10,982  total  burden 
hours  (7.04  x  1,560)  for  all  advisers. 

Rule  206(4)-4,  which  is  entitled 
"Financial  and  Disciplinary  Information 
that  Investment  Advisers  Must  Disclose 
to  Clients,"  requires  advisers  to  disclose 
certain  financial  and  disciplinary 
information  to  clients.  The  disclosure 
requirements  in  rule  206(4)-4  are 
designed  so  that  a  client  will  have 
information  about  an  adviser's  financial 
condition  and  disciplinary  events  that 
may  be  material  to  an  evaluation  of  the 
adviser's  integrity  or  ability  to  meet 
contractual  commitments  to  clients.  We 
estimate  that  approximately  1,349 
advisers  are  subject  to  this  rule.  The  rule 
requires  approximately  7.5  burden 
hours  per  year  per  adviser  and  amounts 
to  approximately  10,118  total  burden 
hours  (7.5  x  1,349)  for  all  advisers. 

The  disclosure  requirements  of  rules 
206(4)-3  and  206(4)-4  do  not  require 
recordkeeping  or  record  retention.  The 
collections  of  information  requirements 
under  the  rules  are  mandatory. 
Information  subject  to  the  disclosure 
requirements  of  rules  206(4)-3  and 
206(4)-4  is  not  submitted  to  the 
Commission.  Accordingly,  the 
disclosures  piusuant  to  the  rules  are  not 
kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 


the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  July  22,  2003. 
Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-19180  Filed  7-28-03;  8:45  am) 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Vpon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0004. 
Extension:  Rule  27f-l  and  Form  N-27F- 
1,  SEC  File  No.  270-487,  OMB 
Control  No.  3235-0546. 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collections  of  information  under 
the  Investment  Company  Act  of  1940 
("Act")  summarized  below.  The 
Commission  plans  to  submit  these 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
approval. 

Rule  27f-l  [17  CFR  270.27f-l]  is 
entitled  "Notice  of  Right  of  Withdrawal 
Required  to  Be  Mailed  to  Periodic 
Payment  Plan  Certificate  Holders  and 
Exemption  from  Section  27(f)  for 
Certain  Periodic  Payment  Plan 
Certificates."  Form  N-27F-1  is  entitled 
"Notice  to  Periodic  Payment  Plem 
Certificate  Holders  of  45  Day 
Withdrawal  Right  with  Respect  to 
Periodic  Payment  Plan  Certificates." 
Form  N-27F-1,  which  is  prescribed  by 
rule  27f-l,  is  used  to  notify  recent 
purchasers  of  periodic  payment  plan 
certificates,  of  their  right  under  section 
27(f)  of  the  Act  to  return  the  certificates 
within  a  specified  period  for  a  full 
refund.  The  Form  N-27F-1  notice, 
which  is  sent  directly  to  holders  of 
periodic  payment  plan  certificates, 
serves  to  alert  purchasers  of  periodic 
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payment  plans  of  their  rights  in 
connection  with  their  plan  certificates. 

Commission  staff  estimates  that  there 
are  three  is.suers  of  periodic  payment 
plan  certificates  affected  by  rule  27f-l. 
The  frequency  with  which  each  of  these 
issuers  or  their  representatives  must  file 
Form  N-27F-1  notices  varies  with  the' 
number  of  periodic  payment  plans  sold. 
The  Commission  estimates,  however, 
that  approximately  5,907  Form  N-27F- 
1  notices  are  sent  out  annually.  The 
Commission  estimates  that  all  the 
issuers  that  send  Form  N-27F-1  notices 
use  outside  contractors  to  print  and 
distribute  the  notices,  and  incur  no 
hourly  burden.  The  estimate  of  average 
burden  hours  is  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act,  and  is  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms.' 

Complying  with  the  collection  of 
information  requirements  of  rule  27f-l 
is  mandatory  for  custodian  banks  of 
periodic  payment  plans  for  which  the 
sales  load  deducted  from  any  payment 
exceeds  9  percent  of  the  payment.^  The 
information  provided  pursuant  to  rule 
27f-l  will  be  provided  to  third  parties 
and,  therefore,  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 


'  This  estimate  is  based  on  informal  conversations 
between  the  Commission  staff  and  representatives 
of  periodic  payment  plan  issuers. 

2  The  rule  also  permits  the  issuer,  the  principal 
underwriter  for.  or  the  depositor  of.  the  issuer  or  a 
record-keeping  agent  for  the  issuer  to  mail  the 
notice  if  the  custodian  bank  has  delegated  the 
mailing  of  the  notice  to  any  of  them  or  if  the  issuer 
has  been  permitted  to  operate  without  a  custodian 
bank  by  Commission  order.  See  17  CFR  270.27f-l. 


Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549-0004. 

Dated:  July  22,  2003. 
fill  M.  Peterson,  ^ 

Assistant  Secretary. 
[FR  Doc.  03-19181  Filed  7-28-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48212;  File  No.  PCAOB- 
2003-01] 

Public  Company  Accounting  Oversight 
Board;  Order  Approving  Proposed 
Rules  Relating  to  Bylaws 

July  23.  2003. 

I.  Introduction 

On  March  3,  2003,  the  Public 
Company  Accounting  Oversight  Board 
("Board"  or  "PCAOB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rules 
PCAOB-2003-01  pursuant  to  Sections 
101  and  107  of  the  Sarbanes-Oxley  Act 
of  2002  ("Act").  On  April  30,  2003,  the 
PCAOB  filed  amendment  No.  1  to  those 
proposed  rules.  Notice  of  the  bylaws,  as 
amended,  was  published  in  the  Federal 
Register  on  June  18,  2003.'  The 
Commission  received  no  comment 
letters.  For  the  reasons  discussed  below, 
the  Commission  is  granting  approval  of 
the  proposed  rules, 

II.  Description 

Section  101(d)  of  the  Act  directs  the 
PCAOB  to  organize  and  achieve  the 
capacity  necessary  to  carry  but  the  . 
purposes  of  the  Act,  and  Section 
101(g)(1)  of  the  Act  directs  die  PCAOB 
to  adopt  rules  to  provide  for  the 
operation  and  administration  of  the 
Board,  the  exercise  of  its  authority,  and 
the  performance  of  its  responsibilities 
under  the  Act.  In  furtherance  of  these 
provisions  and  its  general  obligations 
under  the  Act,  the  PCAOB  has  adopted 
a  set  of  bylaws  to  establish  rules, 
standards  and  procedures  for  the 
conduct  of  the  PCAOB's  business 
affairs.  The  PCAOB  approved  the 
bylaws  on  January  9,  2003,  and 
authorized  filing  them  with  the 
Commission.-  The  bylaws  were  filed 
with  the  Commission's  Office  of  the 
Secretary  in  March  2003  for  publication 
and  comment  pursuant  to  the 
requirements  of  Section  107(b)  of  the 


'  Securities  Exchange  Act  Release  No.  48027 
(June  13.  2003);  68  FR  36614  (June  18.  2003). 

■^  Under  the  Act.  the  Board's  bylaws  are  rules  that 
must  be  approved  by  the  Commission.  See  Section 
2(a)(13)offheAcl. 


Act  and  Section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
On  April  25.  2003,  die  PCAOB  adopted 
an  amendment  to  Article  VI  of  the 
bylaws  to  specify  the  powers  of  the 
PCAOB's  Chair.  On  April  30,  2003,  the 
PCAOB  filed  its  Amendment  No.  1  to 
the  proposed  bylaws. 

The  bylaws  consist  of  nine  Articles 
and  contain,  among  other  things: 

A.  Rules  to  determine  the  presence  of 
a  quorum  of  the  PCAOB. 

B.  Establishment  of  a  requirement  to 
hold  at  least  one  public  meeting  per 
month. 

C.  Appointment  of  officers  of  the 
PCAOB. 

D.  Terms  of  indemnification  of 
officers,  employees  and  members  of  the 
PCAOB  against  claims  arising  from 
conduct  in  connection  with  the 
performance  of  their  duties  to  the 
PCAOB. 

E.  Grant  of  authority  to  the  PCAOB  to 
purchase  insurance  against  claims  that 
may  be  asserted  against  officers, 
employees  and  members  of  the  PCAOB 
in  connection  with  the  business 
relationship  between  such  persons  and 
the  PCAOB. 

F.  Grant  of  authority  to  the  PCAOB  to 
adopt  rules  to  govern  the  PCAOB  as 
deemed  necessary  or  appropriate  to 
enable  the  PCAOB  to  discharge  its 
responsibilities  under  the  Act. 

G.  Rules  under  which  capital 
expenditures  and  investments  may  be 
made  by  the  PCAOB. 

H.  Establishment  of  a  requirement 
that  the  PCAOB  retain  an  accounting 
firm  to  anniially  audit  the  financial 
records  of  die  PCAOB. 

I.  Delineation  of  the  authority  of  the 
Chairman. 

ni.  Discussion 

The  Act  requires  the  Board,  among 
other  things,  to  oversee  the  audits  of  the 
financial  statements  of  public 
companies  that  are  subject  to  the 
securities  laws  in  order  to  protect  the 
interests  of  investors  and  further  the 
public  interest  in  having  auditors 
prepare  informative,  accurate,  and 
independent  audit  reports.  * 

Title  I  of  the  Act  established  the 
Board  as  a  nonprofit  corporation, 
subject  to  and  with  all  the  powers 
conferred  upon  a  nonprofit  corporation 
by  the  District  of  Columbia  Nonprofit 
Corporation  Act."  The  Board's  bylaws 
implement  Title  I  of  the  Act  by 
establishing  a  principal  office  in 
Washington,  DC,  and  by  establishing  the 
composition  of  a  Governing  Board  and 
the  powers  and  duties  of  the  Governing 


'  Section  101(a)  of  the  Act. 
<  Section  101(b)  of  the  Act. 
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Board  and  officers.  The  bylaws  are  an 
important  pailt  of  the  Board's  governing 
documents  ar  d  establish  procedures  for 
the  business  c  peration  and 
administration  of  the  Board.  The  bylaws 
are  intended  lo  facilitate  fulfillment  of 
the  Board's  oMigations  under  the  Act. 

rv.  Conclusio  n 


f( 


On  the  basi  i 
Commission 
rules  are  consistent 
requirements 
necessary  anc 
interest  and 
investors. 

It  is  therefore 
Section  19(b)(2) 
that  the  propc  sed 
PCAOB-2OO3I-OI 
approved 

By  the  Commission 
|iil  M.  Peterson 

Assistant  Secret  ary. 

(FR  Doc.  03-19  78  Filed  7-28-03:  8:45  am] 
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of  the  foregoing,  the 
i  inds  that  the  proposed 

with  the 
3f  the  Act  and  are 
appropriate  in  the  public 
r  the  protection  of 

ordered,  pursuant  to 
of  the  Exchange  Act, 

rules  (File  No. 

)  be  and  hereby  are 


SECURrilES  kuD  EXCHANGE 
COMMISSION 


[Release  No. 
2003-15] 


34^»S210;  File  No.  SR-CBOE- 


Self  Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Flule  Change  and 
Amendment  Ifo.  1  Thereto  Relating  to 
an  Amendment  to  Rule  17.2  of  the 
CBOE's  Disciplinary  Rules  Concerning 
the  Initiation  of  Investigations  of 
Possible  Violations  Within  the 
Disciplinary  Jurisdiction  of  the 
Exchange 


lulv  23,  2003 


On  April  7. 
Options  Exchi  nge 
"Exchange") 
and  Exchange 
("Commission 
19(b)(1)  of  the 
of  1934  ("Act" 
thereunder, 2  i 
amend  CBOE 
Disciplinary  Fjules 
initiation  of  i 
violations  within 
jurisdiction  oflthe 
30,  2003,  the 
No.  1.3 


2003,  the  Chicago  Board 
hic.  ("CBOE"  or 
f  led  with  the  Securities 
Commission 


>  15  U.S.C.  78s(l))(l) 
2  17CFR240.1 
'  See  letter  from 

General  Counsel. 

Attorney.  Divisior 

Commission,  date  1 

No.  1"). 


pursuant  to  section 
Securities  Exchange  Act 
)i  and  Rule  19b-4 
proposed  rule  change  to 
lu\e  17.2  of  its 

concerning  the 
Investigations  of  possible 
the  disciplinary 
Exchange.  On  May 
(tBOE  filed  Amendment 


9|)— J. 
I.  Patrick  Sexon,  Assistant 
I  :B0E.  to  Sapna  C.  Patel, 
of  Market  Regulation. 
May  29,  2003  ("Amendment 


The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  23,  2003.'»  The 
Commission  received  no  comments  on 
the  proposal,  as  amended. 

Tne  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  ^  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act  ^  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specificcilly  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
section  6(b)(5)^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  also  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  sections  6(b)(1),'* 
6(b)(6),3  and  6(b)(7)io  of  the  Act  in  that 
it  requires  compliance  by  the  Exchange 
members  and  persons  associated  with 
its  members  with  the  Act,  the  rules  and 
regulations  thereunder,  and  Exchange 
rules;  and  provides  a  fair  procedure  for 
the  disciplining  of  Exchange  members. 
In  particular,  the  Commission  believes 
that  the  proposed  rule  change,  as 
amended,  should  help  to  clarify  and 
make  explicit  that  the  Exchange  can 
initiate  investigations  in  its  disciplinary 
jurisdiction  on  its  own  when  it  believes 
that  there  is  a  reasonable  basis  to  do  so, 
and  that  complaints  made  to  the 
Exchange  alleging  violations  made  by  a 
complainant  can  either  be  oral  or 
written. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-2003-15),  as  amended,  be,  and  it 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Jill  M.  Peterson, 

Assistant  Secretary. 

|FR  Doc.  03-19183  Filed  7-28-03;  8:45  am) 
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■*  See  Securities  Exchange  Act  Release  No.  48038 
(June  16.  2003),  68  FR  37181. 

'■  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0- 

»15  U.S.C.  78f. 

'  15  U.S.C.  78f(b)(5). 

»15  U.S.C.  78f(b)(l). 

"15  U.S.C.  78f(b)(6). 

'0  15  U.S.C.  78f(b)(7). 

"  15  U.S.C.  78s(b)(2). 

'2 17  CFR  200.30-3(a){12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48209;  File  No.  SR-EMCC- 
2003-01] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  of  a  ' 
Proposed  Rule  Change  Relating  to 
EMCC's  Capital  Requirements  for 
Members 

July  22,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
April  8,  2003,  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  the  general  continuance 
standards  for  continued  membership  in 
EMCC's  Rule  2,  Section  7. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements, ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

EMCC's  Rule  2  ("Members"),  Section 
6,  ("Admission  Criteria  for  Members") 
provides  that  if  an  applicant  does  not 
meet  the  minimum  capital  requirements 
set  forth  in  Section  6,  EMCC's  Board  of 
Directors  may  include  for  such  purposes 
the  capital  of  an  affiliate  of  the  applicant 
if  the  affiliate  delivers  to  EMCC  a 
satisfactory  guaranty.  The  purpose  of 


» 15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  parts  of  these 
statements. 
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the  proposed  rule  change  is  to  permit 
any  existing  member  of  EMCC  who  no 
longer  meets  the  capital  requirements 
set  forth  in  Section  6  to  also  have  the 
capital  of  an  affiliate  be  included  in 
calculating  the  member's  continuance 
requirements  provided  that  the  affiliate 
enters  in  a  similar  form  of  guaranty. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  will  permit 
members  to  have  the  same  standards 
applicable  to  their  participation  in 
EMCC  as  Applicants  have. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  would  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  from  EMCC 
members  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  the  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-EMCC-2003-01.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 


review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail,  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC  20549,  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC,  All  submissions  should 
refer  to  the  File  No.  SR-EMCC-2003-01 
and  should  be  submitted  by  August  19, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 3 

J.  Lynn  Taylor, 

Assistant  Secretary. 

IFR  Doc.  03-19239  Filed  7-28-03;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Volume  Threshold  for 
the  Options  Specialist  Shortfall  Fee 

July  22.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  jnd  Rule  19b-4  thereunder,^ 
notice  is  WBreby  given  that  on  June  25, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
Equity  Option  Specialist  Deficit 
(Shortfall)  fee  ("shortfall  fee")  to  reduce 
the  total  national  monthly  contract 
volume  threshold  associated  with  the 
shortfall  fee  from  the  current  rate  of  14 
percent  to  12  percent  for  specialists 
trading  in  any  Top  120  Option. ' 

Currently,  specialists  *  are  required  to 
reach  a  total  national  monthly  contract 
volume  threshold  of  14  percent  in  order 
not  to  be  charged  a  shortfall  fee  by  the 
Phlx. 5  Under  this  proposal,  the  total 
national  monthly  contract  volume 
threshold  would  be  reduced  to  12 
percent. 

The  current  rate  of  SO, 35  per  contract 
and  other  procedures  relating  to 
shortfall  fee,  including  the  Specialist 
Deficit  (Shortfall  Fee)  Credit,  remain 
unchanged  at  this  time.'' 

The  Exchange  intends  to  implement 
the  12  percent  total  national  monthly 
contract  volume  threshold  for 
transactions  settling  on  or  after  July  1, 
2003.^ 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 


3  17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
n7CFR240.19b-4. 


'  A  Top  1 20  Option  is  defined  as  one  of  the  1 20 
most  actively  traded  equity  options  in  terms  of  the 
total  number  of  contracts  in  that  option  that  were 
traded  nationally  for  a  specified  month,  based  on 
volume  reflected  by  the  Options  Clearing' 
Corporation. 

■•  The  Exchange  uses  the  terms  "specialist"  and 
"specialist  unit"  interchangeablv  herein. 

■'  .See  Securities  Exchange  Act  Release  No.  45322 
(Ianuar>'  22.  2002),  67  FR  3927  (lanuarv  28,  2002) 
(SR-Phlx-2001-115). 

f' A  shortfall  credit  of  SO. 35  per  contract  may  be 
earned  toward  previously-imposed  shortfall  fees  for 
each  contract  traded  in  excess  of  the  14  percent 
volume  threshold  during  a  subsequent  monthly 
time  period.  See  Securities  Exchange  Act  Release 
No.  45322  Oanuarv  22,  2002),  67  FR  3927  (Januan' 
28.  2002)  (SR-Phlx-2001-1 15).  The  Exchange 
intends  lo  file  a  separate  proposed  rule  change  lo 
eliminate  the  shortfall  credit  and  to  clarify  the  . 
application  of  the  credit  while  it  was  in  effect. 

"The  shortfall  fee  had  heretofore  been  eligible  for 
a  monthly  credit  of  up  to  SI  ,000  to  be  applied 
against  certain  fees,  dues  and  charges  and  other 
amounts  owed  to  the  Exchange  by  certain  members. 
See  Securities  Exchange  Act  Release  No.  44292 
(May  11,2001),  66  FR  27715  (May  18.  2001)  (SR- 
Phlx-2001-49).  This  credit  program  expired 
effective  May  2003.  The  Exchange  intends  to  file  a 
separate  proposed  rule  change  to  remove  references 
to  the  member  credit  throughout  the  entire  schedule 
of  dues,  fees  and  charges. 
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necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Comm.ission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-45  and  should  be 
submitted  by  August  19,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-19179  Filed  7-28-03;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Specialist  Deficit  (Shortfall) 
Fee  Credit 

July  22,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")!  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  1 , 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 


•2  17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


proposed  rule  change  as  described  in , 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to: 
(1)  Eliminate  the  Exchange's  Equity 
Option  Specialist  Deficit  (Shortfall)  fee 
credit  ("shortfall  credit");  and  (2)  clarify 
the  application  of  the  shortfall  credit 
during  the  time  period  during  which  it 
was  in  effect. 

Pursuant  to  the  shortfall  credit,  a 
credit  of  $.35  per  contract  could  be 
earned  by  options  specialists  for  all 
contracts  traded  in  excess  of  14  percent 
of  the  total  national  monthly  contract 
volume.^  The  credits  could  be  applied 
against  previously  imposed  Equity 
Option  Specialist  Deficit  (Shortfall)  fees 
for  the  preceding  six  months  for  issues 
that,  in  the  month  the  deficit  occurred, 
the  equity  option  traded  in  excess  of  10 
million  contracts  per  month.''  The 
Exchange  proposes  to  clarify  that  a 
specialist  may  earn  a  shortfall  credit  of 
$.35  per  contract  for  all  contracts  traded 
in  excess  of  14  percent  for  previously 
imposed  shortfall  fees  for  the  preceding 
six  months  for  issues  that,  in  the  month 
the  deficit  occurred,  the  equity  option 
traded  in  excess  of  10  million  contract 
sides  per  month. ^ 

The  Exchange  intends  to  eliminate  the 
shortfall  credit  for  all  transactions 
settling  on  or  after  July  1,  2003. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 


^  See  Securities  Exchange  Act  Release  No.  45322 
(January  22,  2002),  67  FR  3927  (January  28.  2002) 
(SR-PhIx-2001-115). 

''  The  contract  volume  reflects  the  total  number  of 
contracts  in  an  option  that  were  traded  nationally 
for  a  specified  month,  based  on  volume  reflected  by 
The  Options  Clearing  Corporation. 

5  See  Securities  Exchange  Act  Release  No.  44892 
(October  1,  2001),  66  FR  51487  (October  9.  2001) 
(SR-Phlx-2001-83).  In  the  proposed  rule  change 
submitted  in  connection  with  the  shortfall  credit, 
the  word  "sides"  was  inadvertently  excluded  from 
the  proposal.  The  shortfall  credit  is  more  easily 
attainable  if  the  threshold  calculation  is  based  on 
contract  sides.  For  example.  10  million  contracts 
equal  20  million  contract  sides. 
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proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  the  Exchange's 
shortfall  credit  due  to  recent  revisions  to 
the  Exchange's  Specialist  Deficit 
(Shortfall)  fee  program.^  The  Exchange 
no  longer  wishes  to  allow  for  a  shortfall 
credit  due  to  these  recent  changes. 
However,  the  Exchange  also  seeks  to 
clarify  the  application  of  the  shortfall 
credit  during  the  time  period  during 
which  it  was  in  effect  in  order  to 
minimize  member  confusion. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Aet,^  in  general,  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act," 
in  particular,  in  that  it  is  an  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  Exchange 
members. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act  ^  and 


•'See  SR-Phlx-2003-45.  submitted  on  June  25, 
2003  and  SR-Phlx-2003-47.  submitted  on  |une  27. 
2003.  These  filings  revised  the  shortfall  fee  by 
decreasing  the  total  national  monthly  contract 
volume  threshold  from  14  percent  to  12  percent  for 
specialists  trading  any  Top  120  Option  and 
imposed  a  limit  of  SIO.OOO  to  the  specialist  on  the 
monthly  amount  of  the  shortfall  fee  for  any  Top  120 
Option,  provided  certain  conditions  are  met. 

^5  U.S.C.  78f(b). 

8  15U.S.C.  78f(b)(4). 

"  15  U.S.C.  78s(b)(3)(A)(ii). 


subparagraph  (f)(2)  of  Rule  19b-4  ^° 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  • 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-48  and  should  be 
submitted  by  August  19,  2003. 

For  the  Commission,  by  the  Divi.sion  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

lill  M.  Peterson,  * 

Assistant  Secretary. 
|FR  Doc.  0.3-19182  Filed  7-28-03;  8:45  am] 
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July  22,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  11,    r 
2003.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III,  below,  which  the 
Phlx  has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  establish  its 
options  payment  for  order  flow  fees 
imposed  on  the  transactions  of  Phlx 
Registered  Options  Traders  ( "ROTs")  for 
the  period  from  August  through  October 
2003  for  the  top  120  options  based  on 
volume  statistics  from  April,  May,  and 
June  2003, :<  as  set  forth  in  the  ROT 
Equity  Option  Payment  for  Order  Flow 
charges  Schedule  "  and  subject  to 
certain  exceptions  listed  below.  The 
Phlx  intends  to  implement  the  payment 
for  order  flow  fees  for  trades  settling  on 
or  after  August  1 ,  2003  through  October 
31,  2003.  The  rate  levels  would  not 
change:  The  top-rahked  equity  option 
would  be  charged  a  fee  of  $1.00  per 
contract;  tlie  next  49  equity  options 
would  be  charged  a  fee  of  $.40  per 
contract; "'  and  no  fee  would  be  imposed 
for  the  remaining  equitv  options  in  the 
top  120.  The  ROT  Equity  Option 
Payment  for  Order  Flow  Charges 
Schedule  is  available  at  the  Phlx  and  at 
the  Commission. 


"•17CFR240.19b-4(f}(2). 
"17CFR20O.30-3(a)(12). 


'  15  U.S.C.  78s(b)(1). 

2  17CFR240.19b-i, 

^The  E.xchange's  payment  for  order  flow  fee  is 
imposed  on  transactions  in  the  top  120  most 
actively  traded  equity  options  in  terms  of  the  total 
number  of  contracts  that  are  traded  nationally, 
based  on  volume  statistics  provided  by  the  Options 
Clearing  Corporation.  The  measuring  period  for  the 
top  120  options  encompasses  three  months,  and  the 
Phlx  files  a  separate  proposed  rule  change  for  each 
three-month  trading  period.  With  respect  to  the 
payment  for  order  flow  fees  imposed  on  trades 
settling  on  or  after  May  1.  2003  through  )ulv  31. 
2003,  for  example,  the  measuring  period  for  the  top 
120  options  was  based  on  volume  statistics  from 
January.  Februar\-.  and  March  2003.  See  Securities  • 
Exchange  Act  Release  No.  47805  (May  6.  2003),  68 
FR  25669  (May  13.  2003)  (SR-Phlx-2'o03-34).  For 
the  payment  for  order  flow  fees,  imposed  on  trades 
settling  on  or  after  August  1.  2003  through  October 
31.  2003.  as  set  forth  in  this  proposal,  the  measuring 
period  for  the  top  120  options  is  based  on  volume 
statistics  from  April.  May.  and  |une  2003. 

'To  avoid  confusion,  the  ROT  Equity  Option 
Payment  for  Order  Flow  Charges  Schedule  reflects 
only  those  options  being  charged  more  than  SO.OO. 
^The  fees  for  the  equity  options  ranked  from  two 
through  fifty  recently  decreased  from  $0.50  per 
contract  to  S0.40  per  contract.  See  Securities 
Exchange  Act  Release  No.  48032  (June  13,  2003).  68 
FR  37194  (June  23,  2003)  (SR-Phlx-2003-42). 
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n.  Self-ReguUtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  o  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  h  ad  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  ma  y  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prep  ired  sunmiaries,  set  forth 
in  Sections  A,  B.  and  C  below,  of  the 
most  significa  it  aspects  of  the 
statements. 


A.  Self-Regulcifi 
Statement  of 
Statutory  Basi^ 
Change 

The  Phbc  rei^ 
payment  for 
the  program 
per-contract 
transactions  ii 
traded  equity 
certain  except 
forth  in  the 
Payment  for 
Schedule. 


ently  reinstated  its 
er  flow  program.**  Under 
Phlx  charges  ROTs  a 
with  respect  to  their 
the  top  120  most  actively 
)ptions  issues,  subject  to 
ons.^  The  fees  are  set 
s  ROT  Equity  Option 
r  Flow  Charges 


o  d 
tie 
fee 


Phlx 
Crde; 


1 .  Purpose 
The  purpos( 


change  is  to 
payment  for 
120  options 
August  1 ,  200: 1 
2003.  The  Phi:  L 
Commission  a 
address  chang 
subsequent 
not  making 
payment  for 
time 


01  de 
for 


tine 
an^ 

oi  d( 


:harg  ;s 


2.  Statutory  B;  sis 

The  Exchan  ;i 
proposal  to  arqend 
fees  and  c 
allocation  of 
members,  and 
consistent  with 
and  furthers 
6(b)(4)  of  the 


*  See  Securities 
(December  23.  20Qfc) 
(SR-Phlx-2002-7^) 

'  The  payment  f( 
to  specialist  transitions 
(1)  A  ROT  and  as 
(3)  a  ROT  and  a  fi 
dealer.  According 
imposed  with  respfect 
transactions  because 
payment  for  order 
flow  from  custom^'s 
fee  also  does  not  a 
options. 

■15U.S.C.  78f(b 

» 15  U.S.C.  78f(b  (4) 


ory  Organization 's 
e  Purpose  of,  and 
for,  the  Proposed  Rule 


of  the  proposed  rule 
establish  the  applicable 
er  flow  fees  for  the  top 
trades  settling  on  or  after 
through  October  31, 
will  file  with  the 
proposed  rule  change  to 
;s  to  the  fee  schedule  for 

periods.  The  Phlx  is 
!  other  changes  to  its 
er  flow  program  at  this 


e  believes  that  this 

its  schedule  of  dues, 
would  be  an  equitable 
n  lasonable  fees  among  Phlx 
that  the  proposal  is 
section  6(b)  of  the  Act  ^ 
objectives  of  section 


tie 
/  .ct. 


Ixchange  Act  Release  No.  47090 
.  68  FR  141  (January  2.  2003) 

r  order  flow  fee  does  not  apply 
or  to  transactions  between: 
I  ecialist;  (2)  a  ROT  and  a  ROT; 
:  and  (4)  a  ROT  and  a  broker- 
o  the  Phlx.  the  fee  is  not 
to  the  above-specified 
the  primary  focus  of  the 
flow  program  is  to  attract  order 
.  The  payment  for  order  flow 
>ply  to  index  or  foreign  currency 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  neither  solicited  nor 
received  written  comments  on  this 
proposal. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act  'o  and  Rule  19b-4(f)(2) 
thereunder."  Accordingly,  the  proposal 
has  taken  effect  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  after  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argujnents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  AH 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-50  and  should  be 
submitted  by  August  19,  2003. 


■°  15  U.S.C.  78(s)(b)(3)(A)(ii). 
"17CFR240.19b-^(f)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated    , 
authority. '2 

Jill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  03-19184  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48207;  File  No.  SR-Phlx- 
200»-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Equity  Option  Specialist 
Deficit  (Shortfall)  Fee 

July  22,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  27, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
amend  the  Equity  Option  Specialist 
Deficit  (Shortfall)  fee  ("shortfall  fee")  to 
impose  a  limit  of  $10,000  to  the 
specialist  ^  on  the  monthly  amount  of 
the  shortfall  fee  for  any  Top  120  Equity 
Option,"*  provided  that  the  market  share 
effected  on  the  Phlx  for  a  Top  120 
Option  is  equal  to  or  greater  than  50 
percent  of  the  current  total  national 
monthly  contract  volume  threshold 
("volume  threshold")  in  effect.  As  of 
July  1,  2003,  the  volume  threshold  is  12 
percent  in  most  cases. ^ 


"17CFR20O.3O-3(a)(12). 

'  15  use.  78s(b)(l).  f 

2  17CFR240.19b-i. 

'The  Exchange  uses  the  terms  "specialist"  and 
"specialist  unit"  interchangeably  herein. 

'  A  Top  120  Option  is  defined  as  one  of  the  120 
most  actively  traded  equity  options  in  terms  of  the 
total  number  of  contracts  in  that  option  that  were 
traded  nationally  for  a  specified  month,  based  on 
volume  reflected  by  OCC. 

^  An  exception  to  the  volume  threshold  amount 
relates  to  a  transition  period  for  newly  listed 
options,  which  is  described  in  Footnote  9. 
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Currently,  the  Exchange  imposes  a  fee 
of  $0.35  per  contract  to  be  paid  by  the 
specialist  trading  any  Top  120  Option  if 
at  least  14  percent  of  the  total  national 
monthly  contract  volume  for  such  Top 
120  Option  is  not  effected  on  the 


Exchange  in  that  month.^  Effective  July 
1,  2003,  the  Exchange  intends  to  reduce 
the  volume  threshold  rate  to  12 
percent.''  Therefore,  as  of  July  1,  2003, 
for  each  month,  if  a  specialist  unit 
trades  an  amount  equal  to  or  greater 


than  6  percent  of  the  total  national 
market  share,  the  shortfall  fee  will  be 
imposed,  but  limited  to  $10,000." 
For  example: 


Scenario  No.  1 
Scenario  No.  2 
Scenario  No.  3 
Scenario  No.  4 


Specialist  mar- 
ket stiare  for 
one  month 
(in  percent) 


9.1 
8.8 
56 
5.4 


Full  stiortfall 
fee  at  12% 


9$18,976 
14.851 
10,916 
21,944 


Shortfall  fee 

under  new 

proposal 


$10,000 
10,000 
10,916 
21.944 


The  current  rate  of  $0.35  per  contract 
and  other  procedures  relating  to  the 
shortfall  fee,  including  the  Specialist 
Deficit  (Shortfall  Fee)  Credit,  remain 
unchanged  at  this  time.'° 

The  Exchange  intends  to  implement 
the  monthly  shortfall  fee  limited  at 
$10,000,  as  described  above,  for 
transactions  settling  on  or  after  July  1 , 
2003." 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phbc,  and  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


"  See  Securities  Exchange  Act  Release  No.  45322 
(January  22.  2002),  67  FR  3927  (January  28,  2002) 
(SR-Phlx-2001-115). 

'The  Exchange  recently  submitted  a  proposed 
rule  change  to  the  Securities  and  Exchange 
Commission  to  lower  the  volume  threshold  from 
the  current  rate  of  14  percent  to  12  percent, 
effective  for  transactions  settling  on  or  after  July  1. 
2003.  See  SR-Phlx-2003-45. 

»  Pursuant  to  the  Exchange's  current  shortfall  fee 
program,  the  shortfall  fee  is  imposed  in  stages  for 
newly  listed  options,  such  that  the  requisite  volume 
threshold  is  three  percent  for  the  first  full  calendar 
month  of  trading  and  six  percent  for  the  second  full 
calendar  month  of  trading.  Under  the  current 
proposal,  the  requisite  volume  threshold  of  three 
percent  and  six  percent  would  remain  unchanged, 
however,  the  $10,000  limit  would  apply  if  at  least 
1.5  percent  of  the  total  national  monthly  contract 
volume  was  reached  in  the  first  calendar  month  of 
trading  and  at  least  three  percent  of  the  total 
national  monthly  contract  volume  was  reached  in 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  burden  on 
specialists  who  are  competing  for  order 
flow  in  the  national  market  in  the  Top 
120  Options.  Limiting  the  monthly 
amount  of  the  shortfall  fee  to  $10,000, 
provided  that  the  specialist  unit  garners 
at  least  50  percent  of  the  ciurent  volume 
threshold,  should  encourage  specialists 
to  continue  to  compete  for  market  share 
in  the  Top  120  Options,  while  reducing 
the  economic  burden  on  specialists  and 
eliminating  a  potential  significant 
liability  provided  certain  lower  volume 
thresholds  are  achieved. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act, 12  in  general,  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act.^  < 
in  particular,  in  that  it  is  an  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  Exchange 
members. 


the  second  full  calendar  month  of  trading.  See 
Securities  Exchange  Act  Release  No.  43201  (August 
23,  2000),  65  FR  52465  (August  29,  2000)  (SR-Phlx- 
00-71). 

'  For  example,  the  detailed  figures  for  scenario 
number  one  are  as  follows:  with  a  hypothetical  total 
volume  of  1,886,569  contracts  and  total  Phlx 
volume  of  172,172  contracts.  Phlx  target  of  12 
percent  of  total  national  would  equal  226,388 
contracts  (1,886,569  x  12  percent).  The  volume 
shortfall  in  contracts  is  54,216  (226,388  -  172.172). 
Therefore,  the  shortfall  fee  totals  $18,976  (54,216  x 
$.35).  However,  the  shortfall  fee  owed  to  the 
Exchange  by  the  specialist,  pursuant  to  this 
proposal,  would  be  limited  to  $10,000  because  the 
specialist  reached  9.1  percent,  which  is  at  least  50 
percent  [i.e.  greater  than  6  percent)  of  the  total 
volume  threshold  of  12  percent. 

'°A  shortfall  credit  of  $0.35  per  contract  may  be 
earned  toward  previously-imposed  shortfall  fees  for 
each  contract  traded  in  excess  of  the  14  percent 
volume  threshold  during  a  subsequent  monthly 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
.  it  has  become  effective  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act '"  and 
subparagraph  (f)(2)  of  Rule  19b-4  '"^ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


time  period.  See  Securities  Exchange  Act  Release 
No.  45322  (January  22,  2002),  67  FR  3927  (January 
28,  2002)  (SR-Phlx-2001-115).  The  Exchange 
intends  to  file  a  separate  proposed  rule  change lo 
eliminate  the  shortfall  credit  and  to  clarify  the 
application  of  the  credit  while  it  was  in  effect. 

"  The  shortfall  fee.had  heretofore  t)een  eligible 
for  a  monthly  credit  of  up  to  $1,000  to  be  applied 
against  certain  fees,  dues  and  charges  and  other 
amounts  owed  to  the  Exchange  by  certain  members. 
See  Securities  Exchange  Act  Release  No.  44292 
(May  11,  2001),  66  FR  27715  (May  18,  2001)  (SR- 
Phlx-2001.^9).  This  credit  program  expired 
effective  May  2003.  The  Exchange  intends  to  file  a 
separate  proposed  rule  change  to  remove  references 
to  the  member  credit  throughout  the  entire  schedule 
of  dues,  fees  and  charges. 

'ns  U.S.C.  78f(b). 

"  15  U.S.C.  78f(b)(4). 

>«  15  U.S.C.  78s(b)(3)(A)(ii). 

■'17CFR240.19b-»(n(2). 


44560 


Federal  Register /Vol.  68,  No.  145 /Tuesday.  July  29,  2003 /Notices 


rv.  Solicitatioi  t  of  Comments 


Interested 
submit  written 
arguments 
including  w 
change  is  cons 
Persons  making 
should  file  six 
Secretary 
Commission 
Washington 
the  submissior 
amendments, 
with  respect  to 
change  that  are 
Commission, 
communicatiots 
proposed  rule 
Commission 
those  that  may 
public  in 
provisions  of  5 
available  for  i 
the  Commissioh 
Room.  Copies 
availaljle  for 
the  principal 
submissions  s 
SR-Phb<- 
submitted  by 


o  fice  I 
ho 


-2003-47 


are  invited  to 
data,  views,  and 

the  foregoing, 
the  proposed  rule 
stent  with  the  Act. 
written  submissions 
copies  thereof  with  the 
and  Exchange 
Fifth  Street,  NW., 
20549-0609.  Copies  of 
,  all  subsequent 

written  statements ' 
the  proposed  rule 
filed  with  the 
all  written 
relating  to  the 
I  ;hange  between  the 

any  person,  other  than 
be  withheld  from  the 

with  the 
U.S.C.  552,  will  be 
pection  and  copying  at 
s  Public  Reference 
such  filing  also  will  be 
pection  and  copying  at 

ofthePhlx.  All 
uld  refer  to  File  No. 
and  should  be 
2003. 


p(  rsons 


concerning 
he  her 


Seci  irities 
450 

d:: 


ell 


aiid 


aid 


accoi dance 


ms 


(if 


in; 


>Hugust  19 


ssicn.  by  the  Division  of 
pursuant  to  delegated 


For  the  Comm 
Market  Regulaticii 
authority."* 

Jill  M.  Peterson, 

Assistant  Secrete  ry 

[FR  Doc.  03-1911  5  Filed  7-28-03;  8:45  am] 

BILLING  COOe  8010-  D1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  disaster  #3528,  Amdt.  1] 
State  of  Ohio 
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Management 
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'6  17CFR200.30-  3(a)(12) 


with  the  notice 
the  Department  of 
ci  irity — Federal  Emergency 
A  ;ency,  effective  July  11, 
numbered  declaration  is 
to  establish  the 
for  this  disaster  as 

4,  2003  and 
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c  eadline  for  filing 
physical  damage  is 
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ine  is  April  15,  2004. 


I  Domestic  Assistance 
and  59008). 


Dated:  July  23,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-19262  Filed  7-28-03;  8:45  am] 

BILLING  COOe  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3512,  Amdt.  6] 

State  of  West  Virginia 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  July  21, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Preston 
County  in  the  State  of  West  Virginia  as 
a  disaster  are»due  to  damages  caused 
by  severe  storms,  flooding,  and 
landslides  begiiming  on  June  11,  2003 
and  continuing  through  July  15,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Grant  and  Tucker  in  the  State  of  West 
Virginia;  and  Garrett  County  in  the  State 
of  Maryland  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  20,  2003.  and  for  economic 
injury  the  deadline  is  March  22,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
.   Dated:  July  23.  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-19263  Filed  7-28-03;  8:45  am] 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4417] 

Notice  of  Receipt  of  Application  for  a 
Presidential  Permit  for  Pipeline 
Facilities  To  Be  Constructed  and 
Maintained  on  the  Border  of  the  United 
States 

AGENCY:  Department  of  State,  Office  of 
International  Energy  and  Commodities 
Policy. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  from  Valero  Logistics 
Operations,  L.P.  (Valero)  for  a 
Presidential  permit,  pursuant  to 


Executive  Order  11423  of  August  16, 
1968,  as  amended  by  Executive  Order 
12847  of  May  17,  1993  and  Executive 
Order  13284  of  January  23,  2003, 
authorizing  the  construction, 
connection,  operation,  and  maintenance 
at  the  U.S.-Mexican  border  in  the 
vicinity  of  Laredo,  Texas  of  a  liquid 
pipeline  capable  of  carrying  liquefied 
petroleum  gas  (LPG),  and  related 
facilities. 

Valero  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Texas  and  with  its  principal  office 
located  in  San  Antonio,  Texas.  The 
proposed  new  SVs  inch  diameter 
pipeline  would  originate  at  an  existing 
Valero  pipeline  system  in  Laredo,  Texas 
and  cover  approximately  10.4  miles, 
crossing  under  the  Rio  Grande  River  and 
terminating  at  a  new  pipeline  that  will 
be  constructed,  owned  and  operated  by 
Valero  Internacional,  S.  de  R.L.  de  C.V., 
a  subsidiary  of  Valero,  in  Nuevo  Laredo, 
Tamaulipas,  Mexico.  It  is  anticipated 
that  initial  contract  deliveries  of  LPG  to 
Mexico  will  be  150,000  barrels  per 
month  in  Nuevo  Laredo,  but  the 
pipeline  capacity  would  be 
approximately  32,400  barrels  of  LPG  per 
day  in  either  direction. 

As  required  by  E.O.  11423,  the 
Department  of  State  is  circulating  this 
application  to  concerned  federal 
agencies  for  comment. 

DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  August  28, 
2003,  to  Pedro  Erviti,  Office  of 
International  Energy  and  Commodities 
Policy,  Department  of  State, 
Washington,  DC  20520.  The  application 
and  related  documents  that  are  part  of 
the  record  to  be  considered  by  the 
Department  of  State  in  connection  with 
this  application  are  available  for 
inspection  in  the  Office  of  International 
Energy  and  Commodities  Policy  during 
normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pedro  Erviti,  Office  of  International 
Energy  and  Commodities  Policy  (EB/ 
ESC/IEC/EPC),  Department  of  State, 
Washington,  DC  20520;  or  by  telephone 
at  (202)  647-1291;  or  by  fax  at  (202) 
647-4037. 

Dated:  July  21,2003. 
Matthew  T.  McManus, 

Acting  Director,  Office  of  International  Energy 
and  Commodities  Policy,  Department  of  State. 
[FR  Doc.  03-18999  Filed  7-28-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  July  18,  2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2003-15685. 

Date  Filed:  July  15,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC12  CAN-EUR  0094  dated  June  17, 
2003 

TC12  Canada-Europe  Resolutions  rl- 
rl6 

Technical  Correction— PTC  12  CAN- 
EUR  0095  dated  June  24,  2003 

Minutes— PTCl  2  CAN-EUR  0096 
dated  July  15,  2003 

Tables— PTC12  CAN-EUR  Fares  0032 
dated  June  27,  2003 

Intended  effective  date:  November  1, 
2003 

Docket  Number:  OST-2003-15697. 
Date  Filed:  July  16,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC12  USA-EUR  0157  dated  July  4, 

2003 
Mail  Vote308rl-rl8 
TCI 2  North  Atlantic  USA-Europe 

(except  between  USA  and  Austria, 

Czech  Republic,  Finland,  France, 

Germany,  Iceland,  Italy, 

Netherlands,  Scandinavia, 

Switzerland) 
PTC12  USA-EUR  0158  dated  Julv  4, 

2003 
Mail  Vote  309  rl9-r34 
TCI 2  North  Atlantic  USA-Europe 

(between  USA  and  Austria,  Czech 

Republic,  Finland,  France, 

Germany,  Iceland,  Italy, 

Netherlands,  Scandinavia, 

Switzerland) 
Minutes— PTCl 2  USA-EUR  0159 

dated  July  15,  2003 
Tables— PTCl 2  USA-EUR  Fares  0078 

dated  July  4,  2003 
Intended  effective  date:  November  1 , 

2003 
Docket  Number:  OST-2003-15706. 
Date  Filed:  July  17,  2003. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
Mail  Vote  316 

PTC123  0245  dated  July  22,  2003 
North,  Mid,  South  Atlantic  Passenger 
Amending  Resolution  from  Sri 

Lanka  rl-rl4 


Intended  effective  date:  August  15, 
2003. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison . 
[FR  Doc.  03-19241  Filed  7-28-03;  8:45  am] 
BILUNG  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  July  18,  2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2003-6319. 

Date  Filed:  July  16,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  6,  2003. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
41102  and  subpart  B,  requesting  an 
amendment  of  its  experimental 
certificate  of  public  convenience  and 
necessity  for  Route  564  (U.S. -Mexico)  to 
incorporate  authority  for  service 
between  Los  Angeles  and  Guadalajara. 
Northwest  also  requests  that  the 
Department  integrate  this  authority  with 
all  of  Northwest's  existing  certificate 
and  exemption  authority  to  the  extent 
consistent  with  U.S.  bilateral 
agreements  and  Department  policy. 

Andrea  M.  Jenkins, 

Program  Manager.  Docket  Operations, 
Federal  Register  Liaison. 
[FR  Doc.  03-19242  Filed  7-28-03;  8:45  am) 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number:  MARAD  2003-15739] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CAVALIER. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15739  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
August  28,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15739. 
Written  comments  may-be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-^01, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
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is  available  on 
h  ttp  J/dms.  c/ofjgov. 
FOR  FURTHER 
Michael  Hokai  a 
Transportation 
Administratio 
400  Seventh  Street 
DC  20590 


the  World  Wide  Web  at 


INFORMATION  CONTACT: 
,  U.S.  Department  of 
Maritime 

MAR-830  Room  7201 . 

,  SW,  Washington. 

one  202-366-0760. 


Tehph 


SUPPLEMENTARY 
described  by 
service  of  the 

Intended 
with  twelve 

Geographic 
Kevs.  and  the 


information:  As 
applicant  the  intended 
Messel  CAVAUER  is: 

:  "Day  and  term  charters 

sengers  or  less". 

legion:  "Maine  to  Florida 
(Jreat  Lakes." 


the 


Ust 


Dated:  July  22 
By  order  of  th( 
Murray  Bloom. 
Acting  Secretary 
[FR  Doc.  03-19267 
BILLING  CODE  4910-  81 -P 


2003. 

Maritime  Administrator. 

Maritime  Administration. 
Filed  7-28-03:  8:45  am] 


DEPARTMENl  OF  TRANSPORTATION 

Maritime  Admriistration 

[Docket  Numt}ert  MARAD  2003-15740] 

Requested  Adininlstrative  Waiver  of 
the  Coastwise  Trade  Laws 


AGENCY: 

Department  of 

ACTION: 

on  a  requested 

the  Coastwise ' 

PAINKILLER. 


Mariti  me  Administration, 
Fransportation. 

Invitat  on  for  public  comments 
idministrative  waiver  of 
rade  Laws  for  the  vessel 


summary:  As  a  ithorized  by  Pub.  L.  105- 
383  and  Pub.  L  107-295,  the  Secretary 
of  Transportati  jn.  as  represented  by  the 
Maritime  Adm  nistration  (MARAD),  is 
authorized  to  g  -ant  waivers  of  the  U.S.- 
build  requirem  jnt  of  the  coastwise  laws 
under  certain  c  ircumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  v  essel,  and  a  brief 
description  of  Ipe  proposed  service,  is 
listed  below.  T  le  complete  application 
is  given  in  DO'   docket  2003-15740  at 
http://dms.dot.iov.  Interested  parties 
may  comment  *  m  the  effect  this  action   * 
may  have  on  U  S.  vessel  builders  or 
businesses  in  t  le  U.S.  that  use  U.S. -flag 
vessels.  If  MAF  AD  determines,  in 
accordance  wit  i  Pub.  L.  105-383  and 
MARAD's  regu  ations  at  46  CFR  part 
388  (68  FR  230  J4;  April  30,  2003),  Uiat 
the  issuance  of  the  waiver  will  have  an 
imduly  adverst  effect  on  a  U.S. -vessel 
builder  or  a  bu  iness  that  uses  U.S.-flag 
vessels  in  that  )usiness,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  n  unber  of  this  notice  and 
the  vessel  nami  in  order  for  MARAD  to 
properly  consic  er  the  comments. 
Comments  shoi  ild  also  state  the 
commenter's  ii  terest  in  the  waiver 


application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  28,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15470. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  PAINKILLER  is: 

Intended  Use:  "Crewed  sailing 
charters." 

Geographic  Region:  "California." 

Dated:  July  22.  2003. 

By  order  of  the  Maritime  Administrator. 
Murray  Bloom, 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  03-19270  Filed  7-28-03;  8:45  am] 
BILUNG  CODE  49ia-ai-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003-15738] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
RAGNAR. 

summary:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 


description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15738  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30.  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
August  28,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15738. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp  ://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  RAGNAR  is: 

Intended  Use:  "Coastal,  day  and 
overnight  charters  in  the  Inland  waters 
of  the  Northeastern  U.S." 

Geographic  Region:  "Maine  to  New 
York." 

Dated:  luly  22,  2003. 

By  order  of  the  Maritime  Administrator. 
Murray  Bloom, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  03-19268  Filed  7-28-03;  8:45  am] 
BILLING  CODE  4910-61-P 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003-15741] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
TAKE  TIME. 

summary:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15741  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver      -. 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  28,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15741. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  TAKE  TIME  is: 

Intended  Use:  "Charter  is  for  small 
groups  to  cruise  on  the  boat  weekends 
or  weeks  at  a  time.  We  will  be  going  up 
and  down  the  East  Coast,  with  people 
that  would  like  to  cruise  the  waters." 

Geographic  Region:  "The  East  Coast  of 
the  United  States,  including  Florida." 

Dated:  July  22,  2003. 

By  order  of  the  Maritime  Administrator. 
Murray  Bloom, 

Acting  Secretary,  Maritime  Administration. 
|FR  Doc.  03-19269  Filed  7-28-03;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34377] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Temporary 
Trackage  Rights  Exemption— Union 
Pacific  Railroad  Company 

Union  Pacific  Railway  Company  (UP) 
has  agreed  to  grant  temporary  overhead 
trackage  rights  to  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  over  UP's  Memphis 
Subdivision  lines  between  West 
Memphis,  AR,  at  UP  milepost  375.9, 
and  Memphis,  TN.  at  UP  milepost 
378.1,  a  distance  of  approximately  2.2 
miles. 

The  transaction  is  scheduled  to 
become  effective  on  July  16,  2003,  and 
the  authorization  is  scheduled  to  expire 
on  October  2.  2003.  The  purpose  of  the 
temporary  trackage  rights  is  to  allow 
BNSF  to  bridge  its  train  service  while  its 
main  lines  are  out  of  ser\'ice  due  to 
certain  programmed  track,  roadbed,  and 
structural  maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  by 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980),  aff'd  sub 
nom.  Railway  Labor  Executives'  Ass'n  v. 
United  States,  675  F.2d  1248  (DC  Cir. 
1982). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(8).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 


revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34377,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  E. 
Roper,  2500  Lou  Menk  Drive.  P.  O  Box 
961039,  Fort  Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  July  18.  2003. 
By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretar}'. 

IFR  Doc.  03-18973  Filed  7-29-03:  8:45  am] 

BILLING  CODE  4915-0(M> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0571] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the  burden 
estimates  relating  to  customer 
satisfaction  surveys  involving  the 
National  Cemetery  Administration 
(NCA),  and  the  Office  of  Inspector 
General  (IG). 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  Should  be 
received  on  or  before  September  29, 
2003- 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Ronald  Cheich,  National  Cemetery 
Administration  (402A),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail 
Ronald.cheich@maH.va.gov.  Please  refer 
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to  "OMB  Cont  ol  No.  2900-0571"  in 
any  correspom  lence. 
FOR  FURTHER  Ih  FORMATION  CONTACT: 
Ronald  Cheich  at  (202>  273-8087. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Fideral  agencies  must 
obtain  approve  1  from  the  Office  of 
Management  a  id  Budget  (OMB)  for  each 
collection  of  ii  formation  they  conduct 
or  spons  ir.  Th  s  request  for  comment  is 
being  made  pu  rsuant  to  section 
3506(c)(2)(A)  cf  die  PRA. 


With  respecl 


collection  of  ir  formation,  VA  invites 
comments  on:   1 )  Whether  the  proposed 
collection  of  ir  formation  is  necessary 
for  the  proper  )erformance  of  VA's 
functions,  incl  iding  whether  the 
information  wi  11  have  practical  utility; 
(2)  the  accurac  i  of  VA's  estimate  of  the 
burden  of  the  {  roposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  je  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


to  the  following 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Generic  Clearance  for  the 
National  Cemetery  Administration 
(NCA),  and  the  Office  of  Inspector 
General  (IG)  Customer  Satisfaction 
Surveys. 

OMB  Control  Number:  2900-0571. 

type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Executive  Order  12862, 
Setting  Customer  Service  Standards, 
requires  Federal  agencies  and 
Departments  to  identify  and  survey  its 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
service.  NCA,  and  IG  use  customer 
satisfaction  surveys  to  gauge  customer 
perceptions  of  VA  services  as  well  as 
customer  expectations  and  desires.  The 
results  of  these  information  collections 
lead  to  improvements  in  the  quality  of 
VA  service  delivery  by  helping  to  shape 
the  direction  and  focus  of  specific 
programs  and  services. 


Affected  Public:  Individuals  or 
households.  Business  or  Other  For- 
Profit  and  State,  Local  or  Tribal 
Government. 

Listing  of  Survey  Activities:  The 
following  list  of  activities  is  a 
compendium  of  customer  satisfaction 
survey  plans  by  the  NCA,  and  IG.  The 
actual  conduct  of  any  particular  activity 
listed  could  be  affected  by 
circumstances.  A  change  in,  or 
refinement  of,  our  focus  in  a  specific 
area,  as  well  as  resource  constraints 
could  require  deletion  or  substitution  of 
any  listed  item.  If  these  organizations 
substitute  or  propose  to  add  a  new 
activity  that  falls  under  the  umbrella  of 
this  generic  approval,  including  those 
activities  that  are  currently  in  a 
planning  stage,  OMB  will  be  notified 
and  will  be  furnished  a  copy  of 
pertinent  materials,  a  description  of  the 
activity  and  number  of  burden  hours 
involved.  NCA,  and  IG  will  conduct 
periodic  reviews  of  ongoing  survey 
activities  to  ensure  that  they  comply 
with  the  PRA. 


Number  of  re- 
spondents 


Estimated  an- 
nual burden 
(hours) 


Frequency 


I.  National  Cemetery  Administration 
Focus  Groups  With  Next  of  Kin  (10  participants  per  group/3  hours  each  session) 


2004 
2005 
2006 


50 
50 
50 


150 
150 
150 


5  Groups  Annually. 
5  Groups  Annually. 
5  Groups  Annually. 


Focus  Groups  With  Funeral  Directors  (10  participants  per  group/3  hours  each  session) 


2004 
2005 
2006 


50 
50 
50 


150 
150 
150 


5  Groups  Annually. 
5  Groups  Annually. 
5  Groups  Annually. 


Focus  Groups  With  Veterans  Service  Organizations  (10  participants  per  group/3  hours  each  session) 


2004 
2005 
2006 


50 
50 
50 


150 
150 
150 


5  Groups  Annually. 
5  Groups  Annually. 
5  Groups  Annually. 


Visitor  Comments  Cards  (Local  Use)  (2,500  respondents/5  minutes  per  response) 


2004 
2005 
2006 


2,500 
2,500 
2,500 


208 
208 
208 


Annually. 
Annually. 
Annually. 


I  lext  of  Kin  National  Customer  Satisfaction  Survey  (Mail  to  10,000  respondents/30  minutes  per  response) 


2004 
2005 
2006 


15,000 
15,000 
15,000 


7,500 
7,500 
7,500 


Annually. 
Annually. 
Annually. 


Fui  eral  Directors  National  Customer  Satisfaction  Survey  (Mail  to  1,000  respondents/30  minutes  per  response) 


2004 
2005 
2006 


4,000 
4,000 
4,000 


2,000 
2,000 
2,000 


Annually. 
Annually. 
Annually. 


Veti  »rans-At-Large  National  Customer  Satisfaction  Survey  (Mall  to  5,000  respondents/30  minutes  per  response) 


2004 
2005 


5,000 
5,000 


2,500 
2,500 


Annually. 
Annually. 


Federal  Register /Vol.  68,  No.  145 /Tuesday,  July  29,  2003 /Notices 


44565 


Year 

Number  of  re- 
spondents 

Estimated  an- 
nual burden 
'hours) 

Frequency 

2006  

■s  fWl                         <5  cnn 

Annually. 

Program/Specialized  Service  Survey  (Mail  to  1,000  respondents/15  minutes  per  response) 


2004 
2005 
2006 


2,000 
2,000 
2,000 


500 
500 
500 


Annually. 
Annually. 
Annually. 


II.  Office  of  Inspector  General 
Patient  Questionnaire  (1,440  respondents/10  minutes  per  response) 


2004 
2005 
2006 


1,440 
1,440 
1,440 


240  I  Annually. 
240  Annually. 
240  j  Annually. 


Most  customer  satisfaction  surveys 
will  be  recurring  so  that  NCA,  and  IG 
can  create  and  maintain  ongoing 
measures  of  performance  and  to 
determine  how  well  VA  meets  customer 
ser\'ice  standards.  Each  collection  of 
information  will  consist  of  the 
minimum  amount  of  information 
necessaiA'  to  determine  customer  needs 
and  to  evaluate  each  organization's 
performance.  NCA  expects  to  conduct 
15  focus  groups  annually  involving  a 
total  of  450  hours  during  the  approval 
period.  In  addition,  NCA  expects  to 
conduct  mail  surveys  with  a  total 
Annual  burden  of  12,000  hours  and  will 
distribute  comment  cards  with  a  total 
annual  burden  of  208  hours.  NCA  also 
plans  to  conduct  mail  surveys  with 
customers  of  specific  programs  (e.g. 
Headstones  and  Markers,  Presidential 
Memorial  Certificates,  State  Veterans 
Cemeteries)  to  determine  levels  of 
service  satisfaction.  Program  specific 
surveys  are  estimated  at  500  burden 
hours  annually  during  the  approval 
period.  The  IG  expects  to  distribute 
1,440  surveys  to  patients  with  a  total 
annual  burden  of  240  hours. 

Dated:  July  8,  2003. 
By  direction  of  the  Secretary. 
Loise  Russell, 

Acting  Director,  Records  Management 
Service. 

|FR  Doc.  03-19175  Filed  7-28-03:  8:45  am] 

BILLING  CODE  S320-O1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0319] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  28,  2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLarrb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030. 
FAX  (202)  273-5981.  or  e-mail: 
denise. mclamb@mail. va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0319." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0319"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Fiduciary  Agreement,  VA  Form 
21-4703. 

OMB  Control  Number:  2900-0319. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-4703  is  used  as 
a  legal  binding  contract  between  VA  and 
Federally  appointed  fiduciaries.  It 
outlines  a  fiduciary's  responsibilities 
with  respect  to  the  use  of  funds  received 
on  behalf  a  beneficiar}'  who  is 
determined  to  be  incompetent  by  VA 
rating,  minority,  or  finding  of  legal 
disability  by  a  court  of  proper 
jurisdiction. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  April  16, 
2003  at  page  18727. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  State,  local  or 
Tribal  Government. 

Estimated  Annual  Burden:  1,467 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
17,600. 

Dated:  July  7.  2003. 
By  direction  of  the  Secrelarv. 
Loise  Russell, 

Acting  Director,  Records  Management 
Service. 

IFR  Doc.  03-19176  Filed  7-28-03:  8:45  ami 

BILLING  COOE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0564] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  With  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
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The  PRA  subriission 
nature  of  the 
its  expected 
the  actual  dats 


describes  the 
iiifonnation  collection  and 
and  burden;  it  includes 
collection  instrument. 


cdst 


DATES:  Comments  must  be  submitted  on 
or  before  Augijst  28,  2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Recc  rds  Management  Service 
(005E3),  Depaitment  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  E  C  20420,  (202)  273-8030, 
FAX  (202)  273  -5981  or  e-mail: 
denise. mclam  Mmail. va.gov.  Please 
refer  to  "0MB  Control  No.  2900-0564." 

Send  comm(  ints  and 
recommendati  sns  concerning  any 
aspect  of  the  ii  iformation  collection  to 
VAs  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Offi  ;e  Building,  Room  10235, 


Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0564"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Direct  Deposit  Enrollment,  VA 
Form  24-0296. 

OMB  Control  Number:  2900-0564. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  24-0296  is  used  to 
enroll  VA  Compensation  and  Pension 
beneficiaries  in  the  DD/EFT  program  for 
reciurring  benefits  payments.  The 
information  will  be  used  to  process  the 
payment  data  from  VA  to  the 
beneficiary's  designated  financial 
institution. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 


notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
19,  2003,  at  page  13365. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,200 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
96,000. 

Dated:  July  8,  2003. 
By  direction  of  the  Secretary. 
Loise  Russell, 

Acting  Director.  Records  Management 
Service. 

[FR  Doc.  03-19177  Filed  7-28-03;  8:45  am] 
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Corrections 


Federal  Register 

Vol.  68,  No.  145 

Tuesday,  July  29,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewfiere  In  <he  issue. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Policy  Board 
Advisory  Committee 

Correction 

In  notice  document  03-17779 
appearing  on  page  41785  in  the  issue  of 


Tuesday,  July  15,  2003,  make  the 
following  corrections: 

1.  On  page  41785,  in  the  second 
column,  under  the  heading  SUMMARY,  in 
the  fifth  line,  "as  scheduled"  should 
read  "was  scheduled". 

2.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
ninth  line,  "not  meet"  should  read 
"now  meet". 

[FR  Doc.  C3-17779  Filed  7-28-03;  8:45  am] 

BILLING  CODE  1 505-01 -O 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notices 

Correction 

In  notice  document  03-19043 
appearing  on  page  43726  in  the  issue  of 
Thursday,  July  24,  2003  make  the 
following  correction: 

On  page  43726,  in  the  third  column, 
in  the  second  STATUS  section,  in  the 
first  line,  "closed"  should  read  "open". 

[FR  Doc.  C3-19043  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  1 505-01 -D 


Tuesday, 
July  29,  2003 


Part  n 

Department  of 
Justice 

Antitrust  Division 

United  States  v.  Mountain  Health  Care, 
PA.,  Civil  Action  No.  1:02CV288-T 
(W.D.N.C);  Response  to  Public 
Comments;  Notice 
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DEPARTMENT 


OF  JUSTICE 


Antitrust  Divis  on 

United  States  V-  Mountain  Health  Care, 
P.A.,  Civil  Action  No.  1:02CV288-T 
(W.O.N.C.)  Response  to  Public 
Comments 


her  ;bv 


Proct  dures 
6(b) -(h) 
and  the 
have 


ion 


2  002, 
a;nt 
Mountain 

IS 

restri  lined 
lysicicn 


pui:h 


Notice  is 
Antitrust 
15  U.S.C.  1 
Comments 
United  States 
United  States 
Western  Distridt 
United  States  \ 
P.A.  Civil  Act 
(W.D.N.C,  filed 
December  13 
filed  a  Compl 
defendant, 
("MHC")  and  i 
members 
sale  of  ph\ 
health  care 
Section  1  of  th( 
1.  The  propose  1 
the  same  time 
requires  MHC 

Public 
the  statutory 
Such  Comment 
thereto,  are 
Federal  Registi 
with  the  Court 
Stipulation,  pn 
Competitive 
Comments 
United  States 
inspection  in 
Antitrust 
Justice,  1401  H 
Washington. 
307-0001) and 
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0  '^  America,  Plaintiff,  v. 
h  Care.  P.A.  Defendant; 
Comments 


Pursuant  to 
Antitrust  Pol 
15  U.S.C.  16(b) 
"Tunney  Act") 
responds  to 
regarding  the 


puUl 


the  requirements  of  the 
ic|es  and  Procedures  Act, 
(h)  (die  "APPA"  or 
the  United  States 
ic  comments  received 
proposed  Final  Judgment 


submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I.  Background 

On  December  13,  2002,  the  United 
States  filed  a  civil  antitrust  complaint 
alleging  that  defendant.  Mountain 
Health  Care,  P.A.,  ("MHC")  and  its 
physician  owners  and  members, 
restrained  competition  in  the  sale  of 
physician  services  to  managed  iiealth 
care  purchasers,  in  violation  of  Section 
1  of  the  Sherman  Act,  15  U.S.C.  1.  MHC 
is  a  physician-owned  network 
consisting  of  the  vast  majority  of 
physicians  practicing  in  the  greater 
Asheville.  North  Carolina  area.  MHC 
was  formed  in  1994  to  increase  the 
bargaining  power  of  its  physicians  with 
managed  care  insurance  companies, 
self-insured  employers,  and  third-party 
administrators  (collectively,  "managed 
care  purchasers").  Complaint  TI 8; 
Competitive  Impact  Statement  ("CIS") 
II. B.  To  facilitate  that  objective,  MHC 
and  its  physicians  established  a  uniform 
fee  schedule  that  it  incorporated  into 
contracts  with  certain  managed  care 
purchasers.  Complaint  TI 10.  The  use  of 
that  fee  schedule  eliminated  price 
competition  among  MHC's  physicians, 
who  did  not  clinically  or  financially 
integrate  their  practices  in  a  way  that 
would  have  justified  their  collective 
price  setting  conduct.  Complaint  111. 
This  resulted  in  increased  physician 
reimbursement  fees  to  managed  care 
purchasers  in  the  greater  Asheville  area. 
Complaint  ^14.  MHC  also  exclusively 
represented  its  member  physicians  in 
negotiations  with  certain  managed  care 
purchasers.  Complaint  ^13. 

Also  on  December  13,  2002,  the 
United  States  filed  a  proposed  Final 
Judgment  and  a  Stipulation  signed  by 
both  it  and  defendant  MHC  agreeing  to 
entry  of  the  Final  Judgment  following 
compliance  with  the  Tunney  Act. 
Pursuant  to  the  Tunney  Act,  the 
Stipulation,  proposed  Final  Judgment 
and  Competitive  Impact  Statement 
("CIS")  were  published  in  the  Federal 
Register  on  January  10,  2003.  68  FR  7, 
1478-1482.  A  summary  of  the  terms  of 
the  Complaint  and  the  proposed  Final 
Judgment  were  published  for  seven 
consecutive  days  in  the  Asheville 
Citizen-Times  from  January  24  through 
January  30,  2003.  Pursuant  to  U.S.C. 
16(b)-(d)  the  60-day  period  for  public 
comments  on  the  Proposed  Final 
Judgment  began  on  January  11,  2003 
and  expired  on  March  12,  2003.  During 
that  time,  nine  comments  and  one 
amicus  brief  were  received. 


n.  Response  to  Public  Comments 

A.  Amicus  Brief  Filed  by  S.M.  Oliva, 
President  of  Citizens  for  Voluntary 
Trade,  and  the  Comments  of  Citizens  for 
Voluntary  Trade 

On  February  15,  2003,  S.M.  Oliva, 
president  of  Citizens  for  Voluntary 
Trade  (CVT),  filed  a  motion  for  leave  to 
file  an  amicus  curiae  brief.  Attached  to 
that  motion  was  Oliva's  7-page  amicus 
brief  (attached,  along  with  the  motion, 
as  Exhibit  A).  On  March  7,  2003,  Oliva 
submitted  the  48-page  Public  Comments 
of  Citizens  for  Voluntary  Trade  to  the 
Proposed  Final  Judgment  (Exhibit  B), 
repeating  the  same  arguments  made  in 
Oliva's  amicus  brief  and  including 
lengthy  recitations  of  CVT's  view  of  the 
history  of  the  government's  intervention 
in  health  care  and  other  "background" 
information.  On  March  19,  2003,  the 
United  States  filed  a  response  to  Oliva's  . 
amicus  request,  stating  that  it  did  not 
oppose  the  Court  accepting  his  brief  and 
treating  it  as  another  comment  to  the 
Proposed  Final  Judgment.  On  March  27, 
2003  the  Court  ordered  that  Oliva's 
amicus  brief  be  treated  as  a 
supplemental  comment  to  the  proposed 
Final  Judgment.  In  this  Response,  the 
United  States  responds  to  the  assertions 
made  in  both  Oliva's  amicus  brief  and 
CVT's  comments. 

1.  CVT's  and  Oliva's  Arguments  About 
Why  This  Case  Should  Not  Have  Been 
Brought  Are  Irrelevant  in  a  Tunney  Act 
Proceeding 

The  vast  majority  of  the  comments 
made  by  CVT  and  Oliva  relate  to 
whether  this  case  should  have  been 
filed  in  the  first  instance,  not  to  whether 
the  relief  in  the  Proposed  Final 
Judgment  is  adequate  to  address  the 
harm  alleged  in  the  Complaint.  E.g., 
Exh.  A  at  3  ("no  need  for  the 
government's  proposed  remedy — 
dissolution  of  MHC — because  there  is 
no  illegal  behavior  taking  place").  Oliva 
asks  the  Court  to  dismiss  the  complaint 
for  failure  to  state  a  claim.  Exh.  B  at  13. 
Because  Oliva  relies  on  factual 
assertions  beyond  the  scope  of  the 
allegations  in  the  Complaint,  this 
request  is,  in  effect,  a  motion,  under 
Rule  56  of  the  Federal  Rules  of  Civil 
Procedure,  for  summary  judgment 
against  the  United  States. 

Comments  alleging  that  the  United 
States  does  not  have  sufficient  evidence 
to  support  the  case  it  has  pled,  and 
requesting  dismissal  of  the  United 
States'  complaint,  are  beyond  the  scope 
of  this  hearing.  A  Tunney  Act 
proceeding  is  not  an  opportunity  for  a 
"de  novo  determination  of  facts  and 
issues,"  but  rather  is  intended  "to 
determine  whether  the  Department  of 
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Justice's  explanations  were  reasonable 
under  the  circumstances"  because  "[t]he 
balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  decree  must  be  left,  in  the  first 
instance,  to  the  discretion  of  the 
Attorney  General."  United  States  v. 
Western  Elec.  Co.,  993  F.2d  1572, 1577 
(D.C.  Cir.  1993)  (citations  omitted). 
Courts  consistently  have  refused  to 
consider  "contentions  going  to  the 
merits  of  the  underlying  claims  and 
defenses."  United  States  v.  Bechtel,  648 
F.2d  660,  666  (9th  Cir.  1981.)  CVT 
contends  that  the  legislative  history  of 
the  Tunney  Act  authorizes  a  review  of 
the  merits  of  the  underlying  case,  and 
not  just  the  adequacy  of  the  proposed 
relief.  Exh.  B  at  44—45.  This  is  incorrect. 
During  the  Senate  hearings  on  the  Act, 
one  witness  specifically  urged  that  "as 
a  condition  precedent  to  *   *   *  the  entry 
of  a  consent  decree  in  a  civil  case  *   *   * 
the  Department  of  Justice  be  required  to 
file  and  make  a  matter  of  public  record 
a  detailed  statement  of  the  evidentiary 
facts  on  which  the  complaint  *   *   *  was 
predicated."  ^  That  recommendation, 
however,  was  rejected.  Congress  did  not 
intend  to  turn  every  Tunney  Act 
proceeding  into  a  full-blown  trial  on  the 
merits  of  the  Untied  States'  complaint. 

For  this  reason,  assertions  that  the 
Untied  States  lacks  jurisdiction,  that 
MHC  was  a  non-exclusive  physician 
network,  that  it  was  really  operating 
under  a  "messenger  model"  of 
contracting  that  has  been  approved  by 
the  United  States,  and  that  MHC's 
conduct  did  not  cause  anti-competitive 
effects — all  of  which  pertain  to  the 
merits  of  the  underlying  case,  but  not 
the  proposed  remedy — are  irrelevant  to  ' 
this  proceeding,  and  should  not  be 
considered  by  this  Court.^  Nonetheless, 
the  United  States  responds  to  those 
assertions  below. 


'  The  Antitrust  Procedures  and  Penalties  Act: 
Hearings  on  S.  782  and  S.  1088  Before  the 
Subcommittee  on  Antitrust  and  Monopoly  of  the 
Senate  |udiciar\'  Committee,  93d  Cong.,  1st  Sess. 
26,  57  (1973)  (prepared  statement  of  Maxwell  M. 
Blecher.  attorney). 

-  Even  farther  afield  are  the  lengthy  and  wide- 
ranging  attacks  in  CVT's  comments  on  various  other 
subjects:  The  Medicaid  and  Medicare  statutes  (Exh. 
B  at  14):  the  HMO  Act  of  1973  (id.  at  15):  settled 
Supreme  Court  precedent,  Arizona  v.  Maricopa 
County  Medical  Society.  457  U.S.  332  (1982), 
holding  that  price  fixing  by  physicians  is  unlawful 
[id.  AT  18-20);  the  Health  Care  Policy  Statements 
issued  by  the  Department  of  justice  and  Federal 
Trade  Commission  [id.  at  20-23);  the  "morality"  of 
this  case  and  others  like  it,  which  in  CVT's  view 
are  not  designed  to  protect  consumers  but  to  "deny 
wealth  to  its  rightful  owners"  [id.  at  23-25);  and 
severai  cases  against  physician  groups  brought  not 
by  the  Untied  States  Department  of  Justice,  the 
plaintiff  in  this  case,  but  by  the  Federal  Trade 
Commission  [id.  at  26-36). 


2.  The  Complaint  States  a  Claim  Upon 
Which  Relief  Can  Be  Granted 

Even  if  CVT  or  Oliva  had  the  right  to 
file  a  motion  to  dismiss  the  Complaint 
under  Rule  56,  that  motion  would  fail 
because  the  Complaint  states  a  claim 
upon  which  relief  can  be  granted. 
Federal  Trade  Commission  v.  Indiana 
Federation  of  Dentists,  476  U.S.  447 
(1986)  (A  horizontal  agreement  by 
health  care  providers,  causing  an 
anticompetitive  impact  on  third  party 
payors,  is  an  uiureasonable  restraint  of 
trade).  CVT  and  Oliva  have  not 
provided  any  evidence  to  dispute  the 
allegations  made  in  the  Complaint.  Nor 
do  CVT  or  Oliva  appear  to  have  any 
independent  knowledge  of  the  health 
care  market  in  Western  North  Carolina. 
Rather,  it  appears  they  reach  their 
concussions  on  the  basis  of  what  Oliva 
says  he  learned  during  a  telephone 
interview  with  Ellen  Wells,  President  of 
defendant  MHC,  and  from  reading 
newspaper  articles  found  on  the 
defendant's  Web  site.^  The  interest  of 
CVT  and  Oliva  appear  to  stem  less  from 
their  knowledge  of  the  Western  North 
Carolina  physician  market  and  more 
from  their  ideology  that  the  antitrust 
laws  in  general  are  unconstitutional, 
and  that  antitrust  enforcement  against 
physicians  promotes  socialism.'' 

The  information  already  disclosed  in 
the  Complaint  provides  sufficient  basis 
for  this  Court  to  make  a  public  interest 
determination.  The  request  of  CVT  and 
Oliva  for  highly  detailed  market 
information — for  example,  data  to 
"assess  the  state  of  the  affected 
marketplace"  and  "empirical  evidence 
demonstrating  how  the  proposed 
remedy  is  likely  to  restore  competition" 
(Exh.  A  at  5) — is  not  justified.  As  noted 
above,  this  request  is  not  relevant  in  this 
Tunney  Act  proceeding  to  the  extent  it 
relates  to  whether  the  United  States  had 
a  good  faith  basis  for  concluding  that 
MHC's  conduct  was  anticompetitive  and 
violated  the  antitrust  laws.  See  supra. 
Section  II.A.l.  The  United  States  is  not 
required  in  its  Complaint  or  in  a  Tunney 
Act  proceeding  to  specify  in  detail  all  of 
the  evidence  upon  which  it  based  its 
decision  to  file  a  case  here.  Indeed, 
Congress  specifically  rejected  such  a 
requirement  when  the  Act  was  being 
considered  in  the  Senate.  See  supra 


^  Exh.  A  at  3  n.5  and  accompanying  text  (citing 
Jan.  23,  2003  telephone  interview);  Exh.  B  at  46 
(relying  on  information  "Mountain  president  Ellen 
Wells  told  CVT");  Exh.  B  Appendix  A  (attaching 
several  documents  from  Mountain  Health  Care 
website). 

*  See  CVT  Comment  at  36  ("the  Sherman  Act  is 
unconstitutional  in  CVT's  judgment");  at  48 
(government's  enforcement  efforts  moving  country 
"closer  towards  the  complete  socialization  of  health 
care  under  central  control"). 


Section  II.A.l.  Requiring  the  disclosure 
of  this  kind  of  evidence — that  akin  to 
the  kind  of  information  that  would  have 
to  be  disclosed  during  litigation  in 
expert  reports  and  other  filings — would 
substantially  undermine  the  benefits  of 
settling  government  antitrust  cases.  One 
of  the  major  benefits  of  antitrust  consent 
judgments  is  that  they  enable  the 
government  "to  reallocate  necessarily 
limited  (enforcement)  resources," 
M/croso/if  Corp.,  56  F.3d  at  1459,  and 
that  benefit  would  be  lost  if  the  United 
States  were  forced  to  compile  and 
disclose  during  a  Turmey  Act 
proceeding  the  same  kind  of 
information  it  is  required  to  disclose 
during  litigation. 

a.  The  United  States  has  jurisdiction 
to  challenge  Mountain  Health  Care's 
conduct  in  this  case.  CVT  questions 
whether  the  United  States  has 
jurisdiction  to  bring  this  case  because  at 
least  some  of  MHC's  contracts  were  with 
businesses  organized  and  doing 
business  solely  in  North  Carolina.  Exh. 
B  at  6-9.  As  alleged  in  the  Complaint, 
MHC  has  contracts  with  out-of-state 
employers  and  those  businesses  "remit 
substantial  payments  to  MHC 
physicians  in  North  Carolina." 
Complaint  H  5.  This  is  more  than 
sufficient  to  meet  the  Sherman  Act's 
expansive  reach.  Summit  Health,  Ltd.  v.  ^ 
Pinhas,  500  U.S.  322  (1991)  (interstate 
commerce  nexus  found  where  hospital 
and  medical  staff  conspired  to  exclude 
single  physician  from  Los  Angeles 
market);  McLain  v.  Real  Estate  Board  of 
New  Orieans,  Inc.,  444  U.S.  232  (1980) 
(price  fixing  by  local  real  estate  brokers); 
Hospital  Building  Co.  v.  Trustees  of  Rex 
Hospital,  425  U.S.  738  (1976) 
(conspiracy  to  block  relocation  and 
expansion  of  rival  hospital). 

CVT  further  claims  that,  beyond  the 
question  of  jurisdiction,  this  case  raises 
the  question  of  whether  it  is  in  the 
"public  interest"  for  the  United  States  to 
bring  the  charges  because  such  an  action 
infringes  upon  the  "regulation  of  private 
health  care  networks"  by  the  State  of 
North  Carolina.  Exh.  B  at  8.  Nothing 
about  this  case,  or  any  of  the  relief  in 
the  Proposed  Final  Judgment, 
imdermines  the  state's  regulation  of 
health  care  providers. 

b.  Mountain  Health  Care  was  an 
exclusive  network  with  substantial 
market  power.  Based  solely  on  hearsay, 
CVT  and  Oliva  claim  that  MHC  is  not 
really  an  exclusive  network,  that  its 
providers  contract  freely  with  other 
networks  and  plans,  and  that  those 
patients  covered  by  MHC  contracts 
make  up  only  8%  of  the  patients  seen 
by  MHC's  providers.  E.g.,  Exh.  B  at  10. 
Whether  a  physician  network  is 
"exclusive"  or  "non-exclusive"  is 


44572 


ntn 
erne 


Federal  Register /Vol.  68,  No.  145 /Tuesday,  July  29,  2003 /Notices 


relevant  to  an  tnquiry  into  the 
competitive  effects  of  that  network.  As 
explained  in  t  le  Health  Care  Policy 
Statements  issued  by  the  U.S. 
Department  of  Justice  and  Federal  Trade 
Commission: 

In  an  exclusi^  e'  venture  the  network's 
physician  partic  pants  are  restricted  in  their 
abihfy  to,  or  do  lot  in  practice,  individually 
contract  or  affili  ite  with  other  network  joint 
ventures  or  heal  h  plans.  In  a  non-exclusive' 
venture,  on  the  ( ther  and.  the  physician 
participants  in  f.  ct  do,  or  are  available  to, 
affiliate  with  oth  er  networks  or  contract 
individually  wit  i  other  plans. 

U.S.  Departmeit  of  Justice  and  Federal 
Trade  Commis  sion.  Statements  of 
Enforcement  P  ilicy  and  Analytical 
Principles  Rek  ting  to  Health  Care  and 
Antitrust  ("He;  ilth  Care  Policy 
Statements")  A  ugust  1996,  at  58, 
available  at  htt  j://www.atmet.gov/ 
policies/health  ^  Those  guidelines  set 
forth  "antitrusi  safety  zones,"  meaning 
that  the  govern  ment  would  not 
challenge  absei  it  extraordinary 
circumstances,  exclusive  physician  joint 
ventures  comp  ising  20  percent  or  less, 
and  non-exclu<  ive  ventures  comprising 
30  percent  or  h  ss,  of  the  physicians  in 
each  specialty  vith  active  hospital 
privileges  who  practice  in  the  relevant 
geographic  mat  ket  and  share  substantial 
financial  risk.  I  d.  at  58-59. 

In  this  case,  I AWC  was  a  physician- 
owned  networl  made  up  of  the  vast 
majority  of  phy  sicians  practicing  in  the 
Asheville  area- -in  some  specialties,  100 
percent  of  the  f  hysicians — who  did  not 
share  financial   isk.  Further,  MHC,  and 
members  of  its  Board,  made  substantial 
efforts  to  discourage  physicians  from 
joining  other  n«  tworks. 

The  assertion  that  MHC's  members 
comprise  only  ( i  percent  of  the 
provider's  patie  nt  base  is  misleading 
because  that  calculation  includes  in  the 
denominator  a  substantial  number  of 
patients  that  an  not  affected  by  MHC's 
contracting  pra(  itices  with  managed  care 
plans:  Those  pa  tients  covered  by 
Medicare  and  N  edicaid  and  those 
patients  with  n(  i  insiuance  at  all.^ 


^The  Health  Care  -"olicy  Statements  were 
originally  issued  by  he  United  Slates  Department 
of  lustice  and  the  Ft  Jeral  Trade  Commission  in 
1993  to  clarify  the  X\  pes  of  cooperative  conduct  that 
health  care  provider ;.  including  physician 
networks,  could  eng  ige  in  without  concerns  of 
violating  antilrust  la  ^s.  To  further  clarify  what 
cooperative  conduct  was  permissible,  the  agencies 
committed  to  issuin  ;  expedited  Department  of 
lustice  business  revi  !ws  and  FTC  advisory  opinions 
in  response  to  reque  Is  for  guidance  on  specific 
proposed  conduct  ir  volving  the  health  care 
industry. 

**  These  numbers  a  e  substantial.  In  the  17 
counties  served  by  N  IHC.  there  are  approximately 
150,000  Medicare  bt  neficiaries  [see  HH-w.cms.goi-/ 
bealtbplans/statistic  i/mpsct/).  and  66.000  Medicaid 
enrollees  [see  h-wiv.(  hhs.state.nc.us/dma/ca/enroll/ 


Further,  in  the  provision  of  physician 
network  services  to  employers  self- 
insuring  for  their  employees  health  care 
benefits,  MHC  had  nearly  100%  of  the 
market. 

At  a  more  basic  level,  MHC  possessed 
substantial  market  power  given  the  fact 
that  such  a  high  percentage  of 
Asheville-area  physicians  were 
members.  This  is  apparently  not 
disputed  by  CVT,  which  concedes  that, 
"(i]f  every  doctor  now  affiliated  with 
Mountain  were  to  cease  practicing 
medicine  tomorrow,  the  managed  care 
companies  and  consumers  in  western 
North  Carolina  would  have  no 
recourse."  Exh.  B.  at  43. 

c.  Mountain  Health  Care  did  not  use 
a  "messenger  model"  in  contracting 
with  managed  care  plans.  CVT  and 
Oliva  allege — again,  based  solely  on 
hearsay  information— that  MHC  was  no 
longer  using  its  uniform  fee  schedule 
but  rather  using  (or  "transitioning"  to) 
a."messenger"  model  in  contracting 
with  managed  care  purchasers.  Exh.  A 
at  3:  Exh.  B  at  5-6.  The  Health  Care 
Policy  Statements  describe  how  a 
physician  network  is  able  to  contract 
with  managed  care  purchasers  on  behalf 
of  competing  physicians  without 
engaging  in  per  se  unlawful  price  fixing, 
by  using  a  "messenger  model".  The 
"messenger  model"  is  an  arrangement 
where  a  third  party  offers  each 
individual  physician  an  opportunity  to 
decide  individually  whether  or  not  to 
accept  an  offer  from  a  managed  care 
provider.  Health  Care  Policv  Statements, 
August  1996,  at  114.  available  at  httpj 
/www.atmet.gov/policies/health.  "The 
key  issue  in  any  messenger  model 
arrangement  is  whether  the  arrangement 
creates  or  facilitates  an  agreement 
among  competitors  on  prices  or  price 
related  terms."  Id.  Proper  use  of  the 
messenger  model  may  mean  that  a 
physician  network's  conduct  may  not 
rise  to  the  level  of  per  se  illegal  price 
fixing,  but  it  does  not  mean,  as  Oliva 
and  CVT  appear  to  believe,  that  any 
agreement  among  physicians  to 
"messenger  fees"  is  insulated  from 
antitrust  challenges,  when,  as  here,  the 
agreement  has  resulted  in  actual  anti- 
competitive effects. 

The  United  States  thoroughly 
investigated  the  issue  of  whether 
Mountain  Health  Care's  conduct  was 
causing  actual  anticompetitive  effects, 
regardless  of  whether  it  was  using  a 
messenger  model.  It  bears  clarification, 
however,  that  the  Complaint  alleges  that 


caenrll  102. pdf).  In  addition,  approximately  15%  of 
the  North  Carolina's  population  as  a  whole  is 
uninsured,  ktix-w. unitedhealthfoundation.org/ 
shr2002/components/risks/LackHealthInsurance. 
citing  Current  Population  Survey,  March  2002,  U.S. 
Bureau  of  the  Census. 


Mountain  Health  Care  was  not  merely  a 
messenger  for  its  member  physicians;  it 
was  their  exclusive  bargaining  agent. 
Physicians  bargained  through  MHC 
which  developed  a  imiform  fee 
schedule  for  use  in  those  negotiations. 
That  collective  activity  among 
physicians  to  establish  and  bargain  with 
that  fee  schedule  anticompetitively 
raised  the  prices  paid  for  physician 
services  and  thus  violated  section  1  of 
the  Sherman  Act.  CIS,  II.C. 

d.  Mountain  Health  Care's  conduct 
resulted  in  a  substantial  lessening  of 
competition  and  increased  prices  paid 
by  managed  care  plans.  Despite  the 
Complaint's  allegations  to  the  contrary, 
CVT  and  Oliva  argue  that  MHC's 
conduct  did  not  lessen  competition  or 
increase  prices,  and  accuse  the  United 
States  of  disclosing  inadequate 
information  in  its  Complaint  and  CIS 
about  the  relevant  market  in  which 
MHC  competed,  the  prices  it  was 
charging,  and  how  its  actions  actually 
harmed  consumers.  Exh.  A  at  4-6;  Exh. 
B  at  9-13,  37-38.  These  arguments  lack 
merit. 

As  alleged  in  the  Complaint,  the 
relevant  market  affected  by  MHC's 
conduct  is  Western  North  Carolina, 
encompassing  Buncombe,  Biuke, 
Cherokee,  Clay,  Graham,  Haywood, 
Henderson,  Jackson,  Macon,  Madison, 
McDowell,  Mitchell,  Polk,  Rutherford, 
Swain,  Transylvania,  and  Yancey 
Counties.  Complaint  ^  2.  Within  that 
market,  MHC  possessed  substantial 
market  power,  given  that  its 
membership  included  the  vast  majority 
of  physicians  practicing  in  that  market, 
including  the  bulk  of  physicians  with 
admitting  privileges  at  Mission  St. 
Joseph's  Hospital,  the  only  hospital 
available  to  the  general  public  in  the 
Asheville  area.  Complaint  U  8. 

MHC's  collective  price-setting  activity 
increased  prices  paid  by  managed  care 
purchasers.  Complaint  f  17.  This  is  not 
surprising,  given  that  MHC  was  created 
in  1994  for  the  purpose  of  increasing  its 
members'  bargaining  leverage  over 
managed  care  purchasers.  Complaint 
H  8;  CIS  §  II.B. 

3.  There  Are  No  "Determinative" 
Documents 

CVT  and  Oliva  assert  that  the  United 
States  is  withholding  "determinative" 
documents,  in  violation  of  the  Tunney 
Act.  Exh.  at  4,  6;  Exh.  B  at  38-40.  The 
Tunney  Act  requires  that  the  United 
States  make  available  to  the  public 
copies  of  the  proposed  Final  Judgment 
"and  any  other  materials  and 
documents  which  the  United  States 
considered  determinative  in  formulating 
such  proposal."  15  U.S.C.  16(b).  The 
scope  of  documents  considered 
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determinative,  however,  is  extremely 
limited.  Only  documents  that  were  "a 
substantial  inducement  to  the 
government  to  enter  into  the  consent 
decree"  are  subject  to  disclosure.  United 
States  V.  Bleznak,  et  al,  153  F.3d  16, 
20-21  (2d  Cir.  1998).  See  also 
Massachusetts  School  of  Law  at 
Andover,  Inc.  v.  United  States,  118  F.3d 
776,  784  (D.C.  Cir.  1997)  (only 
documents,  "such  as  reports  to  the 
government,  'that  individually  had  a 
significant  impact  on  the  government's 
formulation  of  relief — i.e.,  on  its 
decision  to  propose  or  accept  a 
particular  settlement'  "  need  be 
disclosed).  Even  the  one  case  cited  by 
CVT  recognized  that  the  Tunney  Act 
"does  not  require  full  disclosure  of 
Justice  Department  files,  or  grand  jury 
files,  or  defendant's  files,  but  it  does 
require  a  good  faith  review  of  all 
pertinent  documents  and  materials  and 
a  disclosure  of  those  "materials  and 
documents  that  substantially  contribute 
to  the  determination  [by  the 
government]  to  proceed  by  consent 
decree*   *   *."  United  States  v .  Central 
Contracting  Co.,  537  F.  Supp.  571,  577 
(E.D.  Va.  1982). 

In  this  case,  there  are  no 
determinative  documents.  The  United 
States  conducted  a  thorough 
investigation,  involving  the  review  of 
extensive  documents  ft-om  MHC  as  well 
as  from  MHC  physicians,  customers, 
and  competitors.  None  were 
determinative  in  the  decision  to  seek 
MHC's  dissolution,  nor  were  there  any 
that  constituted  a  substantial 
inducement  to  seek  such  relief. 

4.  The  Dissolution  of  Mountain  Health 
Care  Is  a  Reasonable  Remedy  Given  Its 
Substantial  Market  Power  and  Conduct 
Over  the  Past  Nine  Years 

The  dissolution  of  MHC  is  an 
appropriate  remedy  based  upon  the 
facts  cited  in  the  Compliant  and  CIS.   ' 
These  facts  show  that  MHC  was  created 
in  part  to  enhance  its  market  power 
through  collective  negotiations,  that  it 
has  effectively  used  that  market  power 
through  the  use  of  a  common  fee 
schedules  since  its  creation,  and 
continued  to  enter  or  renew  contracts 
under  that  common  fees  schedules  until 
shortly  before  agreeing  to  dissolve.  The 
Count  is  required  to  determine  not 
whether  a  particular  decree  is  the  one 
that  will  best  serve  society,  but  whether 
the  settlement  is  "within  the  reaches  of 
the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  cintitrust  enforcement  by 
consent  decree,'' 


An  argument  that  injunctive  relief 
would  be  appropriate  here,  because  the 
FTC  accepted  injunctive  relief  in  other 
cases  involving  physicians,  has  no  legal 
basis.  The  settlement  in  a  matter 
between  two  parties  is  in  no  way 
binding  on  the  manner  in  which  a 
future  matter  between  two  different 
parties  is  settled,  even  if  there  are  some 
similarities  between  the  matters. 
Antitrust  investigations  are  very  fact 
specific  matters.  The  particular  facts  in 
this  investigation  led  the  United  States 
to  conclude  that  the  dissolution  of  MHC 
was  likely  to  be  far  more  effective  than 
any  injunctive  relief  would  be." 

5.  None  of  the.  Various  and  Inconsistent 
Request  for  Relief  Made  by  CVT  and 
Oliva  Are  in  the  Public  Interest 

In  the  amicus  brief,  Oliva  requests  the 
Court  to  require  the  United  States  to  file 
a  revised  Complaint  and  Competitive 
Impact  Statement,  and  then  extend  the 
public  notice  and  comment  period  to 
permit  third  parties  to  comment  on 
these  revised  disclosures.  Exh.  A  at  7.  In 
his  comment  on  behalf  of  CVT, 
however,  he  makes  the  contradictory 
request  that  the  Court  reject  the 
proposed  Final  Judgment,  dismiss  the 
Complaint  with  prejudice,  and  impose 
sanctions  on  the  United  States  under 
Rule  11.3  Exh.  Bat  46-47. 

There  is  no  justification  for  either  of 
these  contrary  request.  The  United 
States  made  appropriate  disclosures  of 
all  information.  Fiirther,  to  delay  this 
proceeding  would  not  be  in  the  public 
interest.  Mountain  Health  Care  has  been 
in  existence  for  nine  years,  using  its 
uniform  fee  schedule  during  that  entire 
time.  Entry  of  the  Proposed  Final 
Judgment  would  quickly  remedy  the 
competitive  harm  caused  by  this 
conduct. 

B.  Comment  From  Center  for  the 
Advancement  of  Capitalism 

The  Center  for  the  Advancement  of 
Capitalism  ("CAC")  submitted  a 
comment  raising,  in  summciry  form,  the 
same  arguments  raised  by  the  comment 


^  United  States  v.  Bechtel  Corp..  648  F.2d  at  666 
(citations  omitted)  (emphasis  added);  see  United 


States  V.  BNS.  Inc..  856  F.2d  463;  United  States  v. 
National  Broadcasting  Co.,  449  F.  Supp.  1127.  1143 
(C.D.Cal  1978);  United  States  v.  Gillette  Co..  406 
F.Supp.  at  716.  See  also  United  States  v.  American 
Cyanamid  Co.,  719  F.2d  558,  565  (2d  Cir.  1983). 
cert,  denied,  465  U.S.  1101  (1984). 

"CVT's  allegation  that  the  United  Stales  never 
consulted  customers  who  would  be  affected  by  the 
dissolution  of  MHC  during  the  course  of  the 
investigation  is  correct.  The  United  Stales  discussed 
this  possible  remedy  with  numerous  MHC 
customers. 

"Oliva  and  CVT  have  opposed  several  recent 
antitrust  consent  decrees.  Many  of  their  comments, 
both  official  and  unofficial,  can  be  read  at  the  CVT 
Web  site,  tt'tx'w.voluntarytrade.org. 


and  brief  filed  by  CVT  and  Oliva. 'O  CAC 
claims,  based  solely  on  MHC's 
assertions,  that  MHC  is  complying  with 
the  government's  Health  Care  Policy 
Statements  because  it  is  using  a 
"messenger  model."  Exh.  C  at  1-2.  It 
accuses  the  United  States,  in  seeking  to 
reduce  health  care  costs,  of  ignoring  the 
individual  rights  of  Physicians  and 
resulting  in  the  "the  partial  socialization 
of  medicine  absent  clear  congressional 
authority."  Id.  at  2.  It  accuses  the  United 
States  of  specifically  targeting  physician 
groups  that  are  unlikely  to  offer  a 
defense.  Id.  at  2,  And  it  repeats  CVT's 
assertions  that  the  United  States  has 
limited  jiuisdiction  ("tenuous  at  best") 
because  MHC's  conduct  did  not  affect 
interstate  commerce.  Id.  at  2-3. 

All  but  one  of  these  arguments  have 
been  addressed,  in  detail,  in  response  to 
CVT's  and  Oliva's  comments.  CAC's 
general  accusation  that  the  United 
States  targets  physician  groups  unable 
to  defend  themselves  is  not  correct.  In 
this  matter,  as  in  all  of  its  matters,  the 
United  States  targets  conduct  that  is 
causing  substantial  anticompetitive 
effects  and  is  harming  consumers. 

C.  Comment  From  Marcia  L.  Brauchler, 
Physicians  Ally,  Inc. 

Ms.  Brauchler,  who  operates 
Physicians  Ally,  Inc.,  a  consulting 
business  which  assists  physicians  in 
dealing  with  insiu-ance  companies  and 
other  payors,  submitted  a  comment 
opposing  the  proposed  Final  Judgment. 
In  her  view,  the  Onited  States  "lacks 
insights  into  the  practices  of  MHC's 
business,"  which  was  trying  in  good 
faith  to  comply  with  the  government's 
Health  Care  Policy  Statements.  From  her 
personal  experience,  she  believes  that 
the  government  claims  that  "no  one 
operates  the  messenger  model 
correctly,"  and  that  physicians  are 
therefore  presumed  guilty  from  the 
outset  of  an  antitrust  investigation.  She 
believes  that  the  antitrust  laws  were 
intended  to  be  applied  to  insurance 
companies,  not  physicians,  who  are  not, 
in  her  view,  the  cause  of  rising  health 
insiu-ance  premiums.  She  does  not 
believe  that  anyone  was  hurt  by  MHC's 
practices.  Like  CVT  and  CAC,  she  states 
that  physicians,  as  United  States 
citizens,  have  an  absolute  right  to 
associate  with  other  professionals  for 
their  mutual  benefit  unless  they 
implement  "actual  force  against  other 
individuals."  Finally,  she  questions 


'"Oliva  is  currently  a  senior  fellow  al  CAC.  Exh. 
A  at  1 .  According  to  its  comment,  CAC  is  a  tax- 
exempt  organization  that  applies  Ayn  Rand's 
philosophy  of  Objectivism  to  contemporary  public 
policy  issues  in  order  to  identify  and  protect  the 
individual  rights  of  the  American  people.  Exh.  C  al 
1  n.l. 
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why  MHC  is  Ueing  forced  to  disband 
while  other  pi  lysician  groups  which 
have  been  sue  i  in  the  past  were  allowed 
to  continue  to  operate.  Exh.  D  at  1-2. 
As  she  states  in  her  comment,  Ms. 
Brauchler  has  had  personal  experience 
in  settling  gov  srnment  antitrust  cases. 
Exh.  D  at  1.  Sle  was  a  defendant  in  two 
antitrust  actio  is  brought  by  the  Federal 
Trade  Commi;  sion  last  year,  challenging 
her  role  repres  enting  two  physician 
groups  in  fee  r  egotiations  with  managed 
care  purchase]  s."  As  with  CVT  and 
CAC,  the  vast  najority  of  her  comments 
relate  to  whetl  er  the  United  States  had 
a  valid  basis  fc  r  finding  a  violation  and 
fding  this  case ,  matters  not  relevant  to 
this  proceeding.  See  supra.  Section 
n.A.l.  Based  on  its  thorough 
investigation  ouring  the  past  two  years, 
the  United  Sta  es  believes  it  obtained 
evidence  abou  the  business  practices  of 
MHC  and  that  evidence  shows  that 
employers,  paiticularly  those  employers 
who  opt  to  sell  insure  for  their 
employees  hea  th  care  benefits,  were 
hurt  by  MHC's  actions.  Ms.  Brauchler's 
implication  thi  t  the  United  States  is  not 
applying  the  ai  ititrust  laws  to  insurance 
companies  is  s  mply  not  true.  The 
United  States  1  as  brought  a  number  of 
actions  against  firms  in  the  health 
insurance  industry. '2 

Finally,  the  argument  that  injunctive 
relief  would  be  appropriate  here, 
because  the  FT  2  accepted  injunctive 
relief  in  other  c  ases  involving 
physicians,  as  i  loted  in  response  to  the 
CVT's  commeri  ts,  has  no  legal  basis. 
Antitrust  Lnves  igations  are  very  fact- 
specific  matter:  .  The  particular  facts  in 
this  investigatii  »n  led  the  United  States 
to  conclude  tha  t  the  dissolution  of  MHC 
is  likely  to  be  fi  i  more  effective  than 
any  injunctive  elief  would  be. 

D.  Comment  Fi  om  Anonymous 
'  'Concerned  En  ployees ' ' 

An  anonymo  is  group  of  "concerned 
employees,"  su  jmitted  a  comment  in 
support  of  the  {  roposed  Final  Judgment. 
This  comment  i  tates  that  is  "common 


' '  Docket  No.  C-)  154.  In  the  Matter  of  Physician 
Integrated  Services  )f  Denver.  Inc.,  Michael  I. 
Guese.  M.D..  and  M  ircia  L.  Brauchler:  Docket  Nfo. 
C-4055.  In  the  Matt  ir  of  Aurora  Associated  Primary 
Care  Physicians,  L.l  .C.  Richard  A.  Patt,  M.D..  Gary 
L.  Gaede.  M.D..  and  Marcia  L.  Brauchler.  at  http:/ 
/www. ftc.gov /be /Co  nmission Actions/ 2002. htm. 

'^  United  States  a  id  Texas  v.  Aetna  Inc.  and  The 
Prudential  Insuranc  •  Company  of  America.  1999- 
2  Trade  Gas.  (CCHl '   72,730  (N.D.  Texas  1999): 
United  States  v.  Mei  Ucal  Mutual  of  Ohio.  Inc..  63 
Fed.  Reg.  52.764  (0(  tober  1,  1998):  United  States  \. 
Delta  Dental  of  Bho<  ie  Island.  943  F.  Supp.  172 
(D.R.I.  1996)  &  1997  -2  Trade  Gas,  (GCH)  1  71.860 
(D.R.I.  July  2,  1997);  United  Slates  v.  Vision  Service 
Plan.  1996-1  Trade  is.  (CCHU  71.404  (D.D.C. 
1996):  United  State'  v.  Oregon  Dental  Service. 
1995-2  Trade  Gas.  (I  :GH)  1  71,062  (N.D.  Ca.  1995): 
United  States  v.  Del  a  Dental  Plan  of  Arizona.  Inc.. 
1995-1  Trade  Gas.  (( :CH)  1  71,048  (D.  Ariz.  1995). 


knowledge"  among  current  and  former 
employees  that  Ellen  Wells,  MHC's 
chief  executive  officer,  "purposely  put 
off  changing  to  Messengering  because 
she  was  under  the  impression  that  the 
DOJ  would  just  disappear,"  and  because 
she  believed  that  it  would  affect  MHC's 
collections  and  impact  her  bonus.  Exh. 
E.  Other  than  expressing  support  for  the 
dissolution  of  MHC  this  comment  is 
primarily  a  personal  criticism  of  Ms. 
Wells  and  raises  issues  that  are  not 
relevant  to  the  relief  contained  in  the 
proposed  Final  Judgment. 

E.  Comment  From  Anonymous  Person 
Attaching  Newspaper  Advertisements 

An  anonymous  person  submitted  a 
comment  asking  why  MHC,  if  it  engaged 
in  the  conduct  alleged  in  this  case, 
would  run  newspaper  advertisements 
implying  that  it  did  nothing  wrong.  Exh. 

F.  This  comment  does  not  address  the 
substance  of  the  proposed  Final 
Judgment,  and  should  be  considered  by 
the  Court. 

F.  Comment  From  fanine  Mazur, 
Mountain  Health  Care  Department  Head 

Ms.  Mazur  submitted  a  comment 
criticizing  the  government's 
investigation  and  filing  of  this  case.  She 
states  her  opinion  that  MHC's  collective 
rate  setting  has  not  resulted  in  higher 
physician  reimbursements,  claiming 
that  MHC's  fee  schedule  had  not  been 
changed  since  the  start  of  the  company. 
She  opines  that  the  physicians  intended 
to  provide  cost-effective  health  care,  not 
increase  their  fees.  She  believes  that  the 
dissolution  of  MHC  will  increase  the 
cost  of  health  care  because  it  will 
increase  the  market  power  of  national 
insurance  carriers  such  as  Aetna  and 
Cigna,  which  have  higher  fee  schedides 
than  MHC's  schedule.  Exh.  G. 

Ms.  Mazur  is  a  department  head  of 
MHC.  a  fact  that  she  does  not  disclose 
to  the  Court  in  her  letter.  Although  she 
criticizes  the  proposed  dissolution  of 
MHC,  her  subst^tive  comments  relate 
entirely  to  the  decision  to  bring  this  case 
in  the  first  instance.  As  noted  above, 
such  comments  lack  any  relevancy  in 
this  Tunney  Act  proceeding.  See  supra. 
Section  II.A.l.  Moreover,  the  United 
States  conducted  a  thorough 
investigation  of  MHC's  conduct  here, 
and  concluded  that  MHC's  conduct 
reduced  competition,  increased  prices, 
and  that  its  dissolution  will  have  a 
procompetitive  effect  on  the  market. 

G.  Comment  From  Steward  M.  Auten, 
President  of  Auten  Printing,  Inc. 

Mr.  Auten  submitted  a  comment 
criticizing  the  government's  decision  to 
file  this  case.  In  his  view,  the  case  is 
based  on  "emotions,  circumstantial 


evidence,  hype  and  superficial 
information."  He  believes  that  MHC 
gives  quality  care  and  lower  rates,  and 
that  the  dissolution  of  MHC  will 
increase  health  care  costs  in  Western 
North  Carolina.  Exh.  H. 

Again,  Mr.  Auten's  comment  relates 
to  the  government's  decision  to  file  this 
case,  which  is  not  a  relevant  issue  here. 
See  supra.  Section  II.A.l.  That  decision 
was  made  after  a  thorough,  two-year 
investigation  of  the  local  market.  One 
focus  of  that  investigation  was  to  assess 
the  effect  that  Mountain's  collective  rate 
setting  conduct  had  on  the  fees  paid  by 
employers  in  Western  North  Carolina. 
To  do  that,  the  government  interviewed 
numerous  employers  in  the  area  and 
concluded  that  MHC's  conduct  was 
increasing  their  health  care  costs. 

H.  Two  Comments  From  Individual 
Consumers 

Two  comments  were  received  from 
individual  consumers,  Mike  and  Gale 
Grooms,  who  have  been  satisfied  with 
the  medical  services  they  have  received 
from  Mountain  Health  Care.  (Exh.  I) 
Both  oppose  this  case  and  the  proposed 
dissolution  of  MHC.  Another  consumer 
submitted  a  comment  that  characterizes 
the  filing  of  this  case  as  "tyrannical" 
and  questions  how  MHC  could  increase 
medical  costs  in  the  area  given  that  they 
cover  only  8%  of  the  population.  Exh. 
J.  Even  though  these  customers  liked  the 
service  they  received  from  Mountain 
Health  Care,  they  could  have  received 
lower  prices  and  better  service  with 
competition.  These  comments  do  not 
raise  specific  facts  relevant  to  this 
Tunney  Act  proceeding. 

HI.  Conclusion 

After  careful  consideration  of  these 
public  comments,  the  United  States  has 
concluded  that  entry  of  proposed  Final 
Judgment  will  provide  an  effective  and     '• 
a{Jpropriate  remedy  for  the  antitrust 
violation  alleged  in  the  Complaint,  and 
is  therefore  in  the  public  interest.  Once 
these  comments  and  this  Response  are 
published  in  the  Federal  Register,  the 
United  States  will  move  the  Court  to 
enter  the  proposed  Final  Judgment. 

Dated:  lune  XX.  2003. 

Respectfully  submitted. 
David  C.  Kelly, 
Department  of  Justice.  Antitrust  Division, 

Litigation  I  Section,  1401  H  Street.  NW.. 

Suite  4000.  Washington.  DC  20530.  202- 

616-9447. 

Motion  of  S.M.  Oliva  for  Leave  To  File 
Brief  Amicus  Curiae 

Before:  Judge  Lacy  Thomburg 

Pursuant  to  15  U.S.C.  16{fJ,  1,  S.M. 
Oliva,  acting  pro  se,  respectfully  move 
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this  Court  for  leave  to  file  the 
accompanj'ing  brief  as  amicus  curiae. 

1  am  a  public  policy  analyst 
specializing  in  the  study  of  federal 
antitrust  settlements.  I  am  currently  a 
senior  fellow  at  the  Center  for  the 
Advancement  of  Capitalism  in 
Arlington,  Virginia,  and  president  of 
Citizens  for  Voluntary  Trade,  a 
nonprofit  association  located  in  the 
District  of  Columbia.  In  the  past  year,  I 
have  filed  extensive  public  comments 
on  behalf  of  both  organizations  in 
response  to  antitrust  consent  orders 
negotiated  by  the  Department  of  Justice 
and  the  Federal  Trade  Commission. 

Of  particular  interest  to  my  work  is 
the  impact  of  antitrust  laws  on  the  rights 
of  physicians  and  other  health  care 
providers.  In  the  FTC's  consent  orders 
with  five  separate  physician  groups  last 
year,  I  provided  the  only  extended  and 
substantial  public  comments  on  the 
settlements.  As  such,  I  am  in  a  unique 
position  to  present  this  Court  with 
insight  into  the  case  at  bar. 

The  proposed  brief  presents 
information  that  will  hopefully  assist 
the  Court  in  determining  whether  the 
Proposed  Final  Judgment  filed  in  this 
case  on  December  13,  2002,  satisfies  the 
public  interest  requirements  of  the 
Tunney  Act.  It  is  not  the  goal  of  this 
brief  to  comment  on  the  particulars  of 
the  settlement,  but  on  the  lack  of 
necessary  information  necessary  to 
properly  make  a  public  interest 
determination.  I  expect  to  separately  file 
substantial  public  comments  discussing 
the  entire  case  prior  to  the  expiration  of 
the  comment  period. 

For  these  reasons,  I  request  leave  to 
file  the  accompanying  brief  as  amicus 
curiae. 

Dated:  February  15,  2003. 
Respectfully  Submitted, 

S.M.  Oliva, 

2000  F  Street.  NW..  #315,  Washington,  DC 
20006-^217,  Tel:  (202)  223-0071,  E-mail: 
voluntarytrade@aol.com.  Amicus  Curiae 

Brief  of  S.M.  Oliva,  as  Amicus  Curiae 

Statement  of  Interest 

I,  S.M.  Oliva,  declare  that  I  have  no 
financial  interest  in  this  case,  nor  do  I 
have  a  financial  interest  in  any 
competitor  of  Mountain  Health  Care, 
P. A.  The  views  expressed  in  this  brief 
are  my  own,  and  are  based  on  my 
experience  as  a  public  policy  analyst  in 
the  field  of  antitrust  and  competition 
law. 

Summary 

In  reviewing  the  Proposed  Final 
Judgment  before  the  Court  in  this  case, 
amicus  offers  two  arguments: 


•  The  United  States  failed  to  disclose 
material  facts  in  their  complaint  and 
Competitive  Impact  Statement  (CIS). 

•  The  United  States  provided 
insufficient  information  in  the  CIS 
regarding  the  status  and  role  of 
Mountain  Health  Care  in  the  relevant 
marketplace,  as  well  as  how  Mountain's 
acts  directly  impacted  competition  in 
those  markets. 

A  major  purpose  of  the  Tunney  Act  ^ 
is  to  facilitate  public  comments  which 
may  assist  the  Court  in  determining 
whether  a  proposed  consent  decree  is  in 
the  public  interest.  The  CIS,  in  part,  is 
supposed  to  provide  the  public  with  an 
adequate  description  of  the  "practices  or 
events"  giving  rise  to  an  alleged 
antitrust  violation,  as  well  as  disclosure 
of  any  "determinative  materials  or 
documents"  considered  by  the 
government  in  preparing  the  proposed 
Final  Judgment. 

In  this  case,  the  CIS  failed  both  of 
these  tests.  The  United  States  took 
substantial  shortcuts  in  complying  with 
the  Tunney  Act,  and  in  the  process 
failed  to  fulfill  Congress's  underlying 
objectives.  This  Court,  however, 
possesses  broad  statutor>'  power  to 
remedy  this  situation,  by  directing  the 
United  States  to  file  a  revised  CIS  that 
provides  the  public — and  the  Court — 
with  adequate  information  to  decide 
whether  the  proposed  decree  is  in  the 
public  interest. 

Failure  To  Disclose  Material  Facts 

In  the  complaint,  the  United  States 
asserts  that  Mountain  "organized  and 
directed  an  effort  to  develop  a  uniform 
fee  schedule  to  be  used  to  negotiate  and 
contract  for  fees  for  physician 
reimbursement"  ^  from  a  number  of 
managed  care  companies  and  other 
third-party  benefit  providers.  This  fee 
schedule,  according  to  the  government, 
"unreasonably  restrained  competition" 
in  violation  of  section  1  of  the  Sherman 
Act. 3  As  a  result,  the  United  States  filed 
suit  to  obtain  the  dissolution  of 
Mountain  "before  further  inquiry  to 
consumers  in  North  Carolina  or 
elsewhere  occurs."'' 

This  "uniform  fee  schedule*'  is  the 
nexus  of  the  complaint  and  the  resulting 
proposed  Final  Judgment.  So  long  as 
Mountain  maintains  this  schedule, 
consumers  remain  in  danger  imder  the 
Sherman  Act.  The  only  way  to  get  rid 
of  the  schedule,  in  the  government's 
view,  is  for  Mountain  to  be  denied  its 
very  existence.  Otherwise,  this  fee 
schedule  will  continue  to  run  amok, 


>  15  U.S.C.  §  16(b)-(h). 

^Compl.  11. 

^Id. 

*Jd. 


spreading  its  anti-competitive  effects 
throughout  western  North  Carolina. 

But  the  problem  is,  the  fee  schedule 
the  government  speaks  of  may  no  longer 
be  in  play.  According  to  statements 
made  to  amicus  by  Ellen  Wells, 
Mountain's  president  and  chief 
executive,  Mountain's  current  "fee 
schedule"  is  nothing  more  than 
individual  doctors  informing  an 
independent  consultant  about  their 
general  pricing  terms.  In  other  words,  a 
third  party  spoke  to  Mountain's 
physicians  separately,  obtained 
independent  fee  requests,  and  passed 
that  information  along  to  the  managed 
care  companies  and  other  payors.  At  no 
point,  according  to  Wells,  was  there  an 
agreement  or  conspiracy  among 
Mountain  physicians  to  create  a 
"universal"  schedule  of  fixed  fees.* 

Not  only  does  this  system  not  violate 
the  Sherman  Act,  the  United  States 
expressly  endorses  this  type  of 
"messenger  model"  as  a  safe  haven  from 
the  general  prohibition  on  independent 
physicians  collectively  bargaining  with 
payors.  According  to  the  1996  revisions 
to  the  Department  of  Justice-Federal 
Trade  Commission  Statements  of 
Antitrust  Enforcement  Policy  in  Health 
Care: 

Some  networks  that  are  not  substantially 
integrated  use  a  variety  of  "messenger 
model"  arrangements  to  facilitate  contracting 
between  providers  and  payers  and  avoid 
price-fixing  agreements  among  competing 
network  providers.  Arrangements  that  are 
designed  simply  to  minimize  the  costs 
associated  with  the  contracting  process,  and 
that  do  not  result  in  a  collective 
determination  by  the  competing  network 
providers  on  prices  or  price-related  terms,  are 
not  per  se  illegal  price  fixing. 

If  Mountain's  claim,  then,  is  true,  and 
they  were  employing  (or  transitioning 
to)  a  messenger  model,  there  is  no  need 
for  the  governrrient's  proposed 
remedy — dissolution  of  Mountain — 
because  there  is  no  illegal  behavior 
taking  place.  Yet  nowhere  in  the 
complaint  or  CIS  does  the  United  States 
discuss,  or  even  acknowledge. 
Mountain's  claim  that  they  employed  a 
messenger  model.  The  government 
doesn't  even  offer  evidence  to  refute  the 
claim.  Instead,  the  complaint  and  CIS 
present  a  carefully  edited,  limited 
recitation  of  the  facts,  omitting  a  key 
detail  that  might  influence  the  public's 
analysis  of  the  case.  In  the  absence  of 
these  disclosures,  the  public  is  left  to 
incorrectly  conclude  that  Mountain  was 
simply  an  illegal  price-fixing 
arrangement  among  physicians,  and  that 


■>  Telephone  inter\'iew  with  Ellen  Wells,  President 
of  Mountain  Health  Care,  P.  A.  (Jan.  23,  2003). 
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they  made  nc  good  faith  efforts  to 
comply  with  the  law. 

Insufficient  L  \formation 

Congress  acknowledged,  in  passing 
the  Tunney  /  ct,  that  the  public  has  an 
interest  in  "tlie  integrity  of  judicial 
proceedings'*  involving  proposed 
antitrust  settl  jments.^  To  that  end,  the 
United  States  has  an  obligation  to 
disclose  enough  facts  about  a  case  to 
enable  the  pu  jlic  to  form  reasoned 
judgments  ab  3ut  the  terms  of  a  proposed 
Final  Judgme  it.  Of  key  importance  is 
information  t  lat  details  the 
government's  analysis  of  the 
marketplace,  he  competitive  problem 
arising  theretd,  and  the  selected  remedy. 
Here,  we  hav«  little  to  go  by.  The  United 
States  insists  hat  "[tjhere  are  no 
determinative  materials  or  documents" 
within  the  Tu  iney  Act's  meaning  that 
warranted  pui  ilic  disclosure.^  Amicus 
disagrees. 

The  compla  int  and  CIS  repeatedly 
argue  that  Mo  intain's  actions  illegally 
"increased  phtsician  reimbursement 
fees.""  The  conplaint  argues  that 
customers  "hs  ve  paid  higher  prices  for 
physician  ser\  ices  sold  through 
managed  care  aurchasers  than  they 
would  have  pj  id  in  the  absence"  of 
Mountain's  ac  ions."  The  CIS  further 
states  that  Mo  mtain's  physicians  "have 
not  clinically  or  financially  integrated 
their  practices  '  in  such  a  way  as  to 
justify  maintai  ning  their  uniform  fee 
schedule.'" 

None  of  the;  e  arguments  are 
supported  by  <  vidence,  at  least  not 
evidence  thafi  presented  for  public 
review  in  the  ( omplaint  or  CIS.  For 
example,  the  p  ublic  knows  nothing, 
from  the  gover  nment's  disclosures,  of 
the  e.xact  natui  e  of  the  market  for 
phA'sician  serv  ces  in  western  North 
Carolina.  We  c  on't  know  who  Mountain 
was  competing  with,  what  prices  they 
were  charging,  or  even  how  consumer 
prices  fared  in  comparison  to 
neighboring  m  u-ketplaces.  We  certainly 
don't  know  if  I  fountain's  action 
actually  harme  d  any  consumers.  We 
simply  don't  kiow  much  of  anything, 
beyond  the  go\  ernment's  mere 
allegation  that  there  was  a  fee  schedule, 
and  that  it  was  illegal. 

Once  again,  imicus  faces  conflicting 
information.  T  le  United  States  claims 
that  Mountain  increased  costs  and 
harmed  consuiiers.  Mountain's  Ellen 
Wells,  in  contr  ist,  claims  to  amicus  that 
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"H.R.  Rep.  No 
IJ.S.C.CA.N.  6.536 

"Competitive  Im 
1481  (Jan.  10.  2003 

"Compl.  ^14. 

"Compl.  117(c) 

>°aS.68FRat 


14B3  (1974).  reprinted  in  1974 
1J539. 
tact  Statement.  68  FR  1478, 


Mountain's  customers  realized  an 
average  14-20%  savings  over  other 
'  service  networks.  Nothing  in  the 
complaint  or  CIS  points  this  out.^i 
Furthermore,  there  is  no  evidence  in  the 
public  record  that  suggests  any 
Mountain  customer  was  dissatisfied 
with  their  services  or  costs.  Even  one 
customer  complaint  would  provide 
valuable  information  to  the  public  on 
the  exact  nature  of  the  alleged  illegal 
actions.  But  once  again,  we're  left  only 
with  the  government's  word,  despite  the 
existence  of  evidence  that  refutes  key 
points  of  their  argument. 

It's  worth  noting  that  the 
government's  lack  of  disclosure  is 
hardly  unusual  in  a  Tunney  Act 
proceeding.  In  the  overwhelming 
majority  of  antitrust  settlements,  the  CIS 
provides  little  useful  information  about 
a  case.  In  one  recent  proceeding,  Albert 
Foer  of  the  American  Antitrust  Institute 
noted:  "The  [Justice]  Department  has 
traditionally  been  reluctant  to  say  a 
great  deal  in  its  CIS  disclosures, 
presumably  because  it  risks  disclosure 
of  confidential  information,  adds  to  the 
staffs  workload,  and  opens  up  the  door 
to  additional  inquiry."'-  All  of  these 
explanations  may  be  applicable  in  this 
case,  but  none  of  them  justify 
withholding  relevant  and  material 
information  from  the  public. 

At  an  absolute  minimum,  the  United 
States  should  provide  the  public  with 
enough  information  to  assess  the  state  of 
the  affected  marketplace  at  the  time  the 
complaint  is  filed,  and  also  empirical 
evidence  demonstrating  how  the 
proposed  remedy  is  likely  to  restore 
competition  allegedly  lost.  The 
government  may  consider  this  an 
inconvenient  burden,  but  the  Tunney 
Act  does  not  contain  exceptions  for 
official  laziness. 

This  Court  has  clear  authority  to 
compel  government  disclosure  of 
relevant  information.  Congress  stated  as 
much  in  the  Tunney  Act's  legislative 
history,  noting  "the  court  must  obtain 
the  necessarv'  information  to  make  its 
determination  that  the  proposed  consent 
decree  is  in  the  public  interest."' '  And 
in  one  of  the  few  cases  where  a  court 
actually  employed  its  Tunney  Act 
discretion.  United  States  v.  Central 
Contracting  Co.,^-*  the  district  judge 
emphasized  the  importance  of  vigorous 


1  180. 


' '  Teleplione  interview. 

'-Letter  from  Albert  A.  Foer  to  Roger  \V.  Fones 
2  (Dec.  27.  2002)  (available  at  http:// 
antitrustinstitute.org/recpnt2/223a.pdfl. 

"H.R.  Rep.  No.  93-1463,  reprinted  in  1974 
U.S.CC.A.N.  at  6538  (citing  S.  Rep.  93-298). 

'■•537  F.  Sup.  571  (E.D.  Va.  1982). 


judicial  enforcement  of  the  public's 
right  to  information: 

The  need  for  scrutiny  is  important  in  any 
case,  but  judicial  scrutiny  is  perhaps  more 
important  in  a  run-of-the-mill  case  on  which 
public  attention  is  not  focused  and  where 
abuse  may  escape  unnoticed  than  in  a  "big 
case"  where  public  interest  supplements  the 
court's  scrutiny.  If  the  Court  in  this  case 
doesn't  scrutinize  there  wil  be  no 
independent  scrutiny. '^ 

Similarly,  this  "nm-of-the-mill"  case 
runs  the  risk  of  escaping  public 
attention  and  scrutiny  completely. 
Without  timely  intervention  by  this 
Court  to  procure  necessary  additional  • 
information,  it  is  likely  the  proposed 
Final  Judgment  will  be  entered  without 
any  serious  examination  of  the 
government's  arguments.  This  would 
render  the  Tunney  Act  effectively 
worthless  in  safeguarding  the  public 
interest. 

Concyusjo/7 

The  public — and  this  Court — cannot 
rely  on  the  complaint  and  CIS,  in  their 
present  form,  to  make  a  proper 
determination  under  the  Tunney  Act  on 
whether  entry  of  the  proposed  Final 
Judgment  is  in  the  public  interest.  The 
United  States  omitted  key  facts  from  the 
complaint,  and  failed  to  disclose 
relevant  information  that  would  assist 
the  public  in  forming  reasoned 
judgments  about  this  case.  The  Tunney 
Act  grants  the  Court  ample  power  to 
ensure  the  government's  full 
compliance,  and  this  case  warrants 
exercise  of  that  power. 

Accordingly,  the  Court  should  direct 
the  United  States  to  file  a  revised 
complaint  and  CIS,  addressing  the 
objections  and  concerns  set  forth  in  this 
brief.  Additionally,  the  Court  should 
extend  the  public  comment  period  to 
allow  third  parties  adequate  time  to 
review  the  revised  disclosures  so  that 
they  may  provide  appropriate  comments 
to  the  Court. 

Dated:  February  15.  2003. 
Respectfully  Submitted, 
S.M.  Oliva. 
2000  F  Street.  N\V.,  #375.  Washington.  DC 

20006-4217.  Tel:  (202)  223-0071.  E-mail: 

smoliva@voluntaiyirade.org.  Amicus 

Curiae. 

Certificate  of  Service 

I  hereby  certify  that  on  this  15th  day 
of  February,  2003, 1  caused  a  true  and 
correct  copy  of  the  foregoing  Motion  for 
Leave  to  File  and  Brief  of  Amicus  Curiae 
to  be  mailed  by  First  Class  United  States 
Mail  to: 

For  Plaintiff  United  States  of  America: 


^•^ Id.  at  575. 
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Mark  J.  Botti,  Antitrust  Division,  Litigation  I 

Section,  1401  H  Street,  NW.,  Suite  4000, 

Washington,  DC  20530,  Tel:  (202)  307- 

0001. 

For  Defendant  Mountain  Health  Care,  P.A.: 
Jeff  Miles,  Olber,  Kaler,  Grimes  &  Shriver, 

1401  H  Street,  N\V.,  Washington,  DC 

20005; 
Jeri  Kumar.  Esq.,  D.B.  &  T.  Building,  Suite 

510,  Asheville,NC  28801. 

S.M.  Oliva. 

Public  Comments  of  Citizens  for 
Voluntary  Trade  to  the  Proposed  Final 
Judgment 

Before:  Judge  Graham  C.  Mullen 

'Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  (b)-(h),  and 
the  notice  filed  by  the  United  States  in 
the  January  10,  2003,  edition  of  the 
Federal  Register,  Citizens  for  Voluntary 
Trade  respectfully  submits  the  enclosed 
public  comments  in  response  to  the 
proposed  Final  Judgment  in  the  above- 
captioned  case. 

Filed:  March  7,  2003. 

S.M.  Oliva, 

President,  Citizens  for  Voluntary  Trade,  2000 

F  Street.  NW.,  »315,  Washington,  DC 

20006,  (202)  223-0071. 
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Resolution 

The  Board  of  Directors  of  Citizens  for 
Voluntary  Trade, 

Considering  the  fundamental  role  of 
judicial  review  in  protecting  the  rights 
of  Americans  from  the  abuse  of 
government  power. 

Recognizing  the  ever-increasing 
impact  of  antitrust  law  on  the  ability  of 


Americans  to  maintain  a  capitalist 
system  based  on  the  principle  of 
voluntary  trade  for  mutual  benefit. 

Noting  that  the  principles  of 
capitalism  are  inconsistent  with  the 
enforcement  of  the  antitrust  laws. 

Affirming  that  antitrust  law  is  not  the 
proper  means  of  promoting  honest 
competition  and  free  trade  among 
individuals  and  businesses. 

Recalling  the  numerous  abuses  of 
federal  antitrust  authorities  in  applying 
the  antitrust  laws  unjustly  to  the 
collective  bargaining  actions  of 
physicians  and  health  care  providers. 

Believing  that  the  case  currently 
pending  against  Mountain  Health  Care 
is  baseless  as  a  matter  of  fact,  law,  and 
justice. 

Convinced  that  the  only  means  to 
protect  the  rights  of  Mountain  Health 
Care,  and  of  Americans  generally,  is  for 
immediate  judicial  action. 

1.  Directs  the  president  of  Citizens  for 
Voluntary  Trade  to  file  timely  and 
substantial  comments  with  the  United 
States  opposing  entry  of  the  proposed 
Final  Judgment  against  Mountain  Health 
Care; 

2.  Appeals  to  the  United  States 
District  Court  for  the  Western  District  of 
North  Carolina  to  reject  entr>'  of  the 
proposed  Final  Judgment; 

3.  Urges  the  United  States  Department 
of  Justice  to  dismiss  its  complaint 
against  Mountain  Health  Care;  and 

4.  Calls  upon  the  United  States 
Government  to  rescind  its  Statements  of 
Antitrust  Enforcement  Policy  in  Health 
Care  with  all  deliberate  speed. 

Introduction 

On  December  13,  2002,  following  a 
two-year  investigation,  the  United  States 
Department  of  Justice  (DOJ)  sued 
Mountain  Health  Care,  P.A.  (Mountain), 
a  North  Carolina  corporation  operating 
as  a  preferred-provider  organization 
under  state  law.  Mountain  is  a  network 
of  more  than  1 ,800  health  care 
providers,  approximately  400  of  whom 
are  physician  shareholders.  Mountain 
sells  access  to  its  network  to  managed 
care  purchasers  and  other  insurers 
throughout  the  greater  Asheville,  North 
Carolina  area,  and  generally  in  western 
North  Carolina. 

The  DOJ  alleged  Mountain  violated 
the  Sherman  Act  by  maintaining  a  fee 
schedule  that  effectively  fixed  prices  for 
network  services.  Rather  then  contest 
the  government's  charges  in  court, 
Mountain  agreed  to  surrender  without  a 
fight,  and  acquiesce  in  Lhc  government's 
demand  for  Mountain's  immediate 
dissolution.  A  proposed  Final  Judgment 
directing  this  dissolution  was  submitted 
by  the  DOJ  and  Mountain  to  the  United 
States  District  Court  for  the  Western 


District  of  North  Carolina  on  the  same 
day  as  the  government's  complaint  was 
filed.' 

On  January  10,  2003,  pursuant  to  the 
federal  Tunney  Act,  15  U.S.C.  16,  the 
United  States  published  the  proposed 
Final  Judgment,  along  with  a  required 
Competitive  Impact  Statement  (CIS)  in 
the  Federal  Register,  thereby 
commencing  a  60-day  comment  period. 
Citizen  for  Voluntary  Trade  (CVT) 
henceforth  submits  the  following 
comments  in  response  to  the  proposed 
Final  Judgment. 

CVT  is  a  national  nonprofit 
association  based  in  Washington,  DC. 
CVT  is  organized  to  promote  the  public 
welfare  by  examining  the  enforcement 
and  antitrust  and  competition  laws 
against  private  businesses  and 
individuals.  CVT's  standing  policy  is  to 
file  comments  in  all  proceedings  where 
the  United  States  seeks  to  violate  the 
individual  rights  of  businesses  through 
unjust  and  imfounded  antitrust 
prosecutions. 2  This  case  presents  just 
such  a  situation,  where  an  innocent 
business  in  the  form  of  Mountain  Health 
Care  is  being  punished  despite  the  fact 
they  committed  no  crime  against  the 
public  interest.  For  the  reasons  stated 
below,  CVT  opposes  entry  of  the 
proposed  Final  Judgment  and 
respectfully  requests  the  government 
withdraw  its  complaint  against 
Mountain. 

For  the  record.  Citizens  for  Voluntary 
Trade  does  not  have  a  financial  interest 
in  the  outcome  of  this  case,  nor  do  we 
have  any  financial  interest  in  any 
competitor  of  Mountain  Health  Care. 
These  comments  reflect  the  veiw  of  the 
Board  of  Directors  of  Citizens  for 
Voluntary  Trade. 

Part  I:  Analysis  of  the  Complaint 

A.  Mountain  and  the  "Uniform  Fee 
Schedule" 

We  begin  our  comments  by  examining 
the  government's  complaint  against 
Mountain.  The  DOJ's  central  claim  is 
that  Mountain  "organized  and  directed 
an  effort  to  develop  a  uniform  fee 
schedule"  which  Mountain  allegedly 
used  in  negotiations  with  managed  care 
companies  and  other  third-party 


'  The  case  was  initially  assigned  to  judge  L.acy 
Thornburg.  who  recused  himself  on  February  20. 
2003.  and  the  case  was  subsequently  reassigned  to 
Chief  Judge  Graham  C.  Mullen  on  February  25. 

-S.M.  Oliva,  the  present  of  Citizens  of  Voluntary 
Trade,  filed  a  brief  as  amicus  curiae  with  the  Court 
on  February  15.  2003,  seeking  the  release  of 
additional  information  from  the  United  States  on 
the  allegations  contained  in  the  complaint.  At  the 
time  of  the  filing,  the  Court  has  not  yel  ruled  on 
Oliva's  motion  to  file  the  brief  or  on  the  briers 
substantive  requests.  A  copy  of  the  brief  is  included 
in  the  appendix  to  these  comments. 
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insurers.  *  Th  t  DOJ  claims  this  fee 
schedule  violated  Section  1  of  the 
Sherman  Act  by  "unreasonably" 
retraining  coi  ipetition  among 
physicians  in  western  North  Carolina.'' 
approximate!  i  400  of  whom  were 
Mountain  sha  reholders. 

Mountain's  alleged  crimes  seem  to 
have  begun  al  the  time  of  their 
incorporation  in  1994,  eight  years  before 
the  DOJ  took  i  ictioh.^  In  essence, 
Mountain's  v(  ry  existence  is  considered 
by  the  govern  nent  as  prima  facie 
evidence  of  antitrust  violations  simply 
because  its  pr  ivider  network  includes 
"the  vast  majt  rity  of  private  practice 
physicians  in  the  greater  Asheville 
area."^  Of  paiticular  interest  is  the 
DOJ's  belief  tl  at  Mountain  "has  not 
clinically  or  fi  nancially  integrated  its 
physicians  to  :reate  efficiencies"  that 
would  justify  ietting  a  uniform  fee 
schedule.'' 

The  governi  lent  objects  to  Mountain's 
alleged  fee  scl  edule  because  Mountain 
relied  "exclus  vely"  on  this  schedule  in 
contract  negot  ations  with  managed  care 
companies,  wl  lich  the  DOJ  believes 
resulted  in  un  airly  higher  prices  in  the 
marketplace."  Since  the  DOJ  considers 
this  a  legal  inji  iry  to  consumers,  they 
allege  Mounta  n  violated  Section  1  of 
the  Sherman  /  ct. 

The  nexus  o  the  government's 
argument  is  th  it  Mountain's  fee 
schedule  equa  ed  a  price-fixing  scheme; 
that  is.  Mount;  ins  participating 
physicians  agr  sed  to  abide  by  the 
schedule  exck  sively  in  setting  prices 
for  their  indivi  dual  practices.  Mountain 
publicly  denie  1  this  was  the  case. 
Mountain  claii  is  they  are  not  an 
exclusive  netw  ork,  and  member 
physicians  set  heir  own  office  charges 
and  may  even  oin  other  provider 
networks  and  1  ealth  plans  not  affiliated 
with  Mountain . 

Mountain  do  bs  not  deny  that  they've 
used  non-excli  sive  fee  schedules  in  the 
past.  But  as  tht  y  note,  such  fee 
schedules  are  c  ommon  to  the  majority  of 
health  plans  of  crating  in  North 
Carolina.  Moui  tain  further  contends 
that  "(i]n  respcnse  to  existing  antitrust 
guidelines.  Mo  intain  Health  Care  has 
transitioned  to  a  messenger  model 
where  each  pa]  er  negotiates  directly 
with  each  phys  ician.'"*  The  messenger 
model  is  an  ex(  eption  to  the  DOJ's 


'Compl..'!  1, 

'Compl.  D  15. 

»  Compl.  118. 

'Compl.  111. 

"Compl.  1  14. 

•I 'Myths  and 
Asheville  Citizen-Tines 
online  at  http://ww 
pressrelease.htm.) 
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general  prohibition  on  physician 
collective  bargaining  arrangements. 
Under  the  model,  a  group  of  doctors 
may  pass  along  fee  information  to  an 
insurance  company  through  a  third- 
party  "messenger,"  but  the  doctors  may 
not  speak  with  one  another  about  fees 
or  otherwise  jointly  discuss  contract 
terms. 

Dr.  Stephan  Buie.  a  psychiatrist  and  a 
member  of  the  Mountain  network, 
offered  this  description  of  Mountain's 
operations: 

[Mountain  Health  Care)  works  through  a 
blind  messenger  system,  whereby  MHC 
negotiates  a  rate  for  services  with  ah 
employer  and  then  sends  those  rates  to  each 
member  practice.  Each  practice 
independently  decides  whether  to  accept  the 
rate  or  to  counter  propose  a  different  rate.  All 
members  have  been  informed  that  it  is  not 
legal  to  consult  with  other  practices  about 
their  participation  or  their  rates.  Employers 
were  free  to  negotiate  with  other  managed 
care  organizations.'" 

Curiously,  the  complaint  makes  no 
mention  of  Mountain's  messenger 
model  claims.  This  omission  changes 
the  entire  character  of  the  government's 
case.  If  Mountain's  claim  is  true,  then 
the  DOJ  intentionally  withheld  a 
material  fact  from  its  complaint. 
Consequently,  the  government's  view 
that  Mountain  was  nothing  more  than  a 
"price-setting  organization"  'i  would  be 
erroneous,  since  the  price-setting 
behavior  itself  is  no  longer  taking  place. 
At  the  very  least,  the  DOJ  should 
explain  why  Mountain's  "messenger 
model"  claim  is  false,  why  Mountain's 
actions  still  warrant  the  charges  and 
remedy  set  forth  in  the  complaint. 

B.  Jurisdictional  Issues 

The  next  problem  with  the  complaint 
is  the  government's  assertion  of 
jurisdiction.  On  the  one  hand,  the 
complaint's  description  of  Mountain's 
actual  business  activities  described 
commerce  occurring  exclusively  within 
North  Carolina.'-  But  on  the  other  hand, 
the  government  forcefully  claims  that 
Mountain's  actions  fall  under  interstate 
commerce,  which  is  a  predicate  for  the 
DOJ  to  bring  action  under  the  Sherman 
Act.'  *  It  is  unclear  whether  the  alleged 
misconduct  fell  within  the  sphere  of 
interstate  commerce.  Thus,  it  is  possible 
the  DOJ  has  not  met  its  burden  to 


'"Stephan  Buie.  "Competition  needs  to  grow 
between  insurance  companies."  Asheville  Citizen- 
Times  (Dec.  30.  2002)  (accessed  online  at  http:// 
www.mountainhealthcare.com/pressrelease.htm). 

"Compl.  11 14. 

'■^  Compl.  112. 

'■•Section  1  of  the  Sherman  Act.  15  U.S.C.  1,  only 
applies  to  "trade  or  commerce  among  the  several 
States,  or  with  foreign  nations.  " 


establish  federal  jurisdiction  in  this 
case. 

Mountain  is  a  professional 
corporation  organized  under  North 
Carolina  law.  It  is  registered  with  North 
Carolina's  commissioner  of  insurance  as 
a  "preferred  provider  organization,"  a 
tightly  regulated  form  of  physician 
network.  Generally,  regulation  of  health 
care  and  health  insurance  providers 
occur  at  the  state  level.  If  Mountain 
were  to  operate  in  another  state,  it 
would  be  subject  to  that  jiu-isdiction's 
separate  rules  for  health  care  and  health 
insurance  regulation.  Since  Mountain 
only  operates  in  counties  comprising    > 
western  North  Carolina  ''i.  it  is  only 
subject  to  North  Carolina  regulatiori. 
This  raises  the  question  of  whether  state 
officials  would  be  more  competent  to 
assess  the  legality  of  Mountain's 
■  operations  than  the  DOJ,  but  we  will 
address  that  point  later.  For  purposes  of 
assessing  this  Court's  jurisdiction,  it  is 
only  relevant  to  determine  whether  the 
alleged  crimes  involved  interstate 
commerce. 

The  government  claims  Mountain's 
contract — the  products  of  the  illegal  fee 
schedule — included  arrangements  with 
"business  located  outside  North 
Carolina."  i^  What  is  unclear  is  the 
precise  identity  and  nature  of  these 
businesses.  The  government  admits 
Mountain's  doctors  only  render  services 
within  North  Carolina  boundaries.'*' 
The  businesses  receiving  these  services 
only  do  so  within  North  Carolina.  At  all 
times,  these  intrastate  transactions  are 
conducted  under  the  careful  regulatory 
eye  of  North  Carolina  officials.  Thus,  the 
DOJ  is  asserting  jurisdiction  here  solely 
because  some  of  the  businesses — and  we 
don't  know  how  many — Mountain 
provides  services  to  may  be  organized 
outside  of  North  Carolina. 

At  a  minimum,  some  of  the  contracts 
Mountain  entered  into  were  wholly 
intrastate  affairs;  that  is.  Mountain 
provided  services  to  businesses 
organized  and  doing  business  only  in 
North  Carolina.  These  arrangements  are 
not  the  proper  subject  of  a  federal 
antitrust  proceeding,  but  may  be 
actionable  under  state  law.  In  any  case, 
the  DOJ's  complaint  may  not  cover  such 
acts,  at  least  not  under  the  Sherman  Act. 
The  complaint  fails  to  distinguish  and 
identify  the  character  or  Mountain's 
clients,  however,  and  we  are  thus  left 
with  an  incomplete  picture. 

The  DOJ  is  overextending  its  reach 
here,  at  least  so  far  as  the  complaint 
covers  all  contracts  Mountain  entered 
into,  whether  intrastate  or  interstate  in 


•See  Compl.  "J  5. 

-'Id. 

'Compl.  12. 
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character.  Furthermore,  it's  also  unclear 
whether  the  contracts  Mountain  entered 
into  with  businesses  organized  outside 
North  Carolina  actually  involved  overt 
acts  of  interstate  commerce.  If  these 
contracts  were  between  Mountain  and 
subsidiary  offices  wholly  operating 
within  North  Carolina,  these  contracts 
too  might  fall  outside  the  reach  of  the 
Sherman  Act. 

In  any  case,  there  is  a  fundamental 
"public  interest"  question  here  as  to 
whether  the  DOJ  should  be  acting  in  a 
case  where  state  authorities  posses  a 
more  direct,  not  to  mention  more 
developed,  interest  in  the  alleged 
misconduct.  Regulation  of  private 
health  care  networks  remains  largely  a 
state  affair,  and  the  DOJ's  actions  here 
infringe  upon  the  state's  traditional 
sphere  of  influence.  This  should  be  a 
factor  the  Court  takes  notice  of  in 
reviewing  the  complaint  and  proposed 
Final  Judgment. 

C.  Marketplace  Description  and 
Analysis 

The  complaint  provides  little  useful 
information  regarding  the  marketplace 
for  health  care  services  in  western  North 
Carolina.  Instead,  the  government  offers 
a  highly  generalized  description  of  how 
physicians  relate  to  managed  care 
companies: 

Physicians  frequently  contract  with 
managed  care  purchasers.  These  contracts 
establish  the  terms  and  conditions,  including 
price,  under  which  physicians  will  render 
care  to  the  enrollees  of  managed  care 
purchasers.  In  negotiations  with  managed 
care  purchasers,  physicians  frequently  agree 
to  charge  rates  lower  than  their  customary 
rates,  in  order  to  gain  access  to  the  managed 
care  purchaser's  enrollees.  As  a  result  of  this 
lower  rate,  such  contracts  often  lower  the 
managed  care  purchasers'  cost,  and  therefore 
lower  the  cost  of  health  care  for  their 
enrollees."' 

There  are  two  unproven  statements  in 
this  claim.  The  first  is  that  physicians 
always  seek  access  to  the  greatest 
number  of  patients  for  the  lowest 
compensation.  The  second  is  that  lower 
physician  costs  equals  lower  costs  for 
managed  care  customers.  Both  of  these 
statements  are  possibly  true,  but  in  the 
absence  of  clear  and  convincing 
evidence,  they  cannot  simply  be  taken 
as  axiomatic.  The  complaint  includes  no 
supplemental  information  that  would 
support  either  claim  in  the  context  of 
this  case.  There  is  no  description  of  the 
actual  market  for  health  care  services  in 
western  North  Carolina;  for  example, 
the  complaint  tells  us  nothing  of  who 
Mountain  is  competing  with,  the 
structiu'e  of  fees  in  the  market  before 


and  after  Moimtain's  incorporation,  or 
the  structure  of  managed  care  contracts 
with  individual  consumers. 
Additionally,  the  complaint  makes  no 
effort  to  assess  whether  physicians 
prefer  to  accept  more  patients  at  a  lower 
per  capita  reimbursement,  or  whether 
they've  individually  expressed  a 
preference  to  see  fewer  patients  at  a 
non-discounted  rate. 

The  complaint  states  that  Mountain's 
network  provided  "access  to 
substantially  all  of  the  physicians  in 
Asheville  and  the  surrounding 
counties."'^  While  this  is  true,  the 
access  was  apparently  not  exclusive.  As 
noted  above.  Mountain  denies  they  were 
ever  an  exclusive  network:  "(Pjroviders 
are  free  to  participate  with  any  network 
or  plan  they  choose.  Your  employer 
does  not  have  to  contract  with  Mountain 
Health  Care  in  order  for  you  to  see  those 
providers,"  '*• 

The  goveriunent  believes  Mountain 
acted  as  an  exclusionary  monopoly, 
uiu'easonably  controlKng  the 
marketplace.  But  once  again.  Mountain 
denies  this,  arguing  they  faced  more 
than  ample  competition:  "Employers  in 
the  Western  North  Carolina  market 
place  are  contracted  with  many  different 
health  plans.  Mountain  Health  Care 
members  make  up  an  average  of  only 
8%  of  our  providers  patient  base,  and 
the  overwhelming  majority  of  Mountain 
Health  Care  providers  participate  with 
other  plans"  ^o  (emphasis  added). 
Clearly,  Mountain's  operation  did  not 
leave  consumers  without  other  options. 

There  is  simply  no  evidence  which 
refutes  Mountain's  description  of  the 
marketplace  as  competitive,  non- 
exclusionary,  and  otherwise  free  of 
coercive  influence.  In  the  absence  of 
such  proof.  Mountain's  denials  should 
be  taken  at  face  value,  since  the 
government  has  the  burden  of 
establishing  its  case  by  a  preponderance 
of  the  evidence,  not  the  other  way 
aroimd.  Having  failed  to  meet  this 
burden,  the  government's  complaint  is 
defective  simply  because  they  have  not 
demonstrated  the  marketplace  itself 
suffered  from  any  anti-competitive 
effects  arising  from  Mountain's 
activities. 

D.  Anti-Competitive  Effects 

Despite  not  proving  any  defects  in  the 
marketplace,  the  government 
nevertheless  insists  Moxuitain's  actions 
harmed  consumers  in  western  North 
Carolina.  The  complaint  alleges  three 
specific  harms:  unreasonable  restraint  of 


price  competition,  denying  the  "benefits 
of  free  and  open  competition"  to 
managed  care  companies  and  their 
enrollees,  and  forcing  consumers  to  pay 
higher  prices  for  physician  services. 2' 
None  of  these  allegations  have  merit.  , 

As  discussed  above,  the  government 
never  demonstrates  that  Mountain's  fee 
schedule  was  exclusive.  Mountain's 
own  denial  suggests  the  fee  schedule 
was  nothing  more  than  a  loose 
coordination  of  independent  operators. 
The  schedule  did  not  cover  office 
charges,  and  any  patient  was  free  to 
obtain  services  from  a  Mountain 
physician  without  going  through  the 
network. ^^  Thus,  it  is  unreasonable  for 
the  government  to  define  Mountain's  fee 
schedule  as  a  "restraint"  on  price 
competition,  since  no  actual  restraint 
existed. 

Next,  on  the  question  of  whether 
Mountain  denied  consumers  the 
'benefits  of  free  and  open  competition," 
it  is  unclear  precisely  what  "benefits" 
are  at  issue.  The  government  alludes  to 
the  fact  that  consumers  faced  higher 
prices  for  physician  services  as  the 
result  of  Mountain's  actions.  But'that" 
statement  appears  to  be  false. 
Mountain's  prices  apparently  varied 
little  between  1994.  when  the  network 
was  incorporated,  and  2002,  when  the 
government  filed  the  complaint.  Indeed, 
as  Dr.  Buie  noted,  "Managed  care 
organizations  have  taken  a  hard  line 
with  payment  to  physicians,  either 
decreasing  payments  or  holding  them 
steady  during  the  last  10  years."  ^3 
Mountain  was  in  the  same  boat  as  ever>' 
other  physician  network  as  this  respect. 
While  it  is  true  that  premiums  paid  by 
enrollees  of  managed  care  plans  have 
increased  substantially  in  the  past 
decade,  even  the  government  attributes 
that  primarily  "on  larger  increases  in 
the  indices  for  prescription  drugs  and 
hospital  services,"  -"  not  higher 
physician  reimbursements. 

Finally,  on  the  issue  of  whether 
consumers  paid  unreasonably  higher 
prices  to  Mountain  physicians,  there  is 
once  again  a  lack  of  evidence,  or  even 
a  proper  standard  to  judge  evidence. 
The  complaint  does  not  reveal  how 
much  Mountain  charged  under  its  fee 
schedule,  how  much  non-Mountain 
providers  charged,  or  how  much 
Mountain  providers  charged  prior  to 
joining  the  network.  Furthermore, 
there's  no  indication  of  what  the 
government's  standard  is  for  assessing 
price  levels.  We  have  no  indication  as 
to  what  price  levels  are  acceptable, 


"■Compl,  He. 


"Compl.,  18. 

■^"M>ths  and  Facts  atxiut  Mountain  Health 
Care." 
2°  Id. 


2' Compl.,  117. 

'2  "M\lhs  and  Facts  al>out  Moutain  Health  Care" 

"W, ' 

"Id.  (citing  Modern  Healthcare.  )an.  21.  2003). 
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either  for  ph\  sicians  nationally  or  for 
those  located  within  the  western  North 
Carolina  marketplace.  Without  evidence 
or  standards,  the  complaint's  assertion 
that  the  physi  cians  increased  prices 
unreasonably  is  simply  arbitrary  and 
capricious. 
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physicians.  But  following  passage  of 
several  amendments  in  1983,  Medicare 
and  Medicaid  switched  to  a  payment 
system  based  on  DRGs,  or  "diagnosis- 
related  group."  This  change  was 
intended  to  lower  govenunent  spending 
on  health  care. 

The  DRG  approach  is  precisely  the 
kind  of  non-market  price  fixing  the 
government  now  accuses  Mountain  of. 
A  DRG  divides  all  medical  problems 
into  a  set  number  of  categories,  and  then 
assigns  a  fixed,  arbitrary  fee  for  each 
"diagnosis,"  a  figure  that  supposedly 
represents  the  average  cost  for  treating 
the  problem.  A  health  care  provider  gets 
only  the  fixed  DRG  amount,  regardless 
of  actual  work  performed.  This  means 
that  for  the  provider  to  make  a  profit,  he 
must  incur  costs  below  the  DRG  rate. 
The  DRG  approach  is  used  not  just 
under  Medicare  and  Medicaid,  but  in 
privately  owned  insurance  programs  as 
well.  Because  the  government's  1965 
interventions  led  to  an  exponential  rise 
in  health  care  costs.  Congress  decided  to 
encourage  a  DRG  approach  in  private 
insurance  by  passing  the  HMO  Act  of 
1 973.  HMOs,  or  health  maintenance 
organizations,  exist  as  comprehensive 
prepaid  insurance  plans,  where 
providers  accept  a  DRG-like  fixed  rate 
for  medical  services  irrespective  of 
actual  costs.  Prior  to  1969,  the  only 
HMO  of  significant  stature  was  Kaiser 
Permanente,  which  relied  on  labor 
unions  compelling  their  members  to 
join. 27  Today,  of  course,  HMOs  are  the 
dominant  provider  of  private  health 
insurance  coverage  in  the  United  States. 

The  rise  of  HMOs  derives  not  from 
their  popularity  in  the  market,  but  from 
the  1973  law.  Congress  essentially 
rigged  the  market  in  favor  of  HMOs, 
giving  them  generous  subsidies,  and 
expanding  tax  incentives  for  employers 
that  enrolled  their  employees  in  HMOs. 
The  government's  encouragement  made 
HMOs  a  dominant  force  in  the  health 
care  marketplace  independent  of  the 
need  to  fairly  compete  for  customers. 

Indeed,  it  is  difficult  to  imagine 
HMOs  succeeding  in  a  genuinely 
competitive  free  market.  The  DRG-based 
approach  HMOs  use  is  entirely 
incompatible  with  America's  capitalist 
ideals.  Customers  generally  don't 
voluntarily  pay  for  what  they  know  to 
be  inferior  service.  Yet  HMOs  only 
profit  by  forcing  costs  below  the  level  at 
which  optimum  customer  service  can  be 
provided.  The  economic  principle  is 
egalitarian  rather  than  capitalist:  it's 
more  important  for  an  HMO  to  serve 


-^^  Scott  Holleran,  "What  You— and  Your 
Employer— Probably  Dont  Know  About  Your 
Health  Plan."  (Jan.  1999)  (available  online  at  http:/ 
hvwn-.afcm.org/historyofhmos.html). 


everyone  than  to  serve  everyone  well.  In 
the  absence  of  government 
encouragement,  few  customers  would 
voluntarily  subscribe  to  this  theory 
when  it  comes  to  something  as  essential 
to  their  life  as  health  care. 

Despite  all  of  the  government's 
interference,  health  care  costs  continue 
to  rise.  Rather  than  admit  fault,  the 
government  prefers  to  scapegoat  others 
for  the  shortcomings  of  Medicare, 
Medicaid,  and  managed  care.  Physicians 
are  by  far  the  easiest  target.  In  DRG- 
based  models,  physicians  are  effectively 
stripped  of  their  power  to  deal  one-on- 
one  with  their  patients,  thus  subjecting 
all  medical  judgments  to  the  whims  of 
government  bureaucrats  and  HMO 
administrators,  few  of  whom  have  any 
actual  knowledge  or  experience  in 
health  care.  At  the  same  time, 
physicians  have  found  their  incomes 
restricted  by  non-market  forces,  namely 
the  arbitrary  DRG  levels  that  bear  little 
if  any  relation  to  actual  supply  and 
demand.  Despite  this,  the  government 
promotes  the  theory,  at  issue  in  this 
case,  that  it's  the  physicians  that  are 
acting  illegally  by  trying  to  increase 
their  income  and  their  control  over  how 
they  provide  medical  care.  According  to 
the  DOJ's  thinking,  it  is  more  important 
for  the  HMOs  and  government 
insurance  programs  to  be  protected  from 
their  own  errors  than  to  permit 
physicians  even  a  minimal  ability  to 
defend  their  professions  and  personal 
livelihoods. 

B.  Origins  of  Physician  Antitrust 
Prosecutions        "  • 

For  more  than  80  years,  the  Sherman 
Act  was  not  applied  to  the  activities  of 
physicians,  attorneys,  and  other  so- 
called  "learned"  professions.  In  passihg 
the  Sherman  Act,  Congress's  target  was 
alleged  industrial  trusts,  such  as 
Standard  Oil  and  the  railroads.  But  in 
1975,  the  U.S.  Supreme  Court  extended 
the  Sherman  Act's  reach  to  independent 
professionals  in  Goldfarb  v.  Virginia 
State  Bar:^>*  There,  the  Court  was  asked 
to  examine  whether  a  minimum  fee 
schedule  for  legal  services  constituted 
illegal  price  fixing,  notwithstanding  the 
fact  a  state  bar  itself  prescribed  the 
schedule. 

A  unanimous  Court  ruled  against  the 
bar,  holding  that  the  Sherman  Act 
contained  no  exception  for  specific 
professions,  even  those  regulated  by 
state  governments.  At  the  same  time, 
however,  the  Court  noted:  "In  holding 
that  certain  anticompetitive  conduct  by 
lawyers  is  within  the  reach  of  the 
Sherman  Act  we  intend  no  diminution 
of  the  authority  of  the  State  to  regulate 


^«421  U.S.  773(1975). 
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its  professions."  ^^  This  is  noteworthy 
because  while  the  Court  was  mindful  of 
protecting  the  federal  government's 
exclusive  authority  to  regulate  interstate 
commerce,  the  justices  also  made  it 
quite  clear  the  states  did  not  surrender 
their  professional  regulatory  powers.  In 
the  context  of  the  case  against 
Mountain,  this  is  a  point  worth 
emphasizing,  since  the  DOJ's  actions 
here  trample  on  North  Carolina's  ability 
to  supervise  and  regulate  physicians 
and  medical  organizations,  while  not 
advancing  a  genuine  interest  related  to 
interstate  commerce. 

Seven  years  after  Geldfarb,  the 
Supreme  Court  made  its  first — and  to 
date  only — major  decision  related  to 
antitrust  prosecution  of  physician 
organizations.  In  Arizona  v.  Maricopa 
County  Medical  Society,'^"  a  divided 
Court  *i  held  that  a  maximum-fee 
schedule  adopted  by  a  physician  group 
was  per  se  unlawful  under  Section  1  of 
the  Sherman  Act.  The  majority 
explicitly  rejected  any  call  to  put  the 
Medical  Society's  actions  in  proper 
context,  citing  the  circular  nature  of  the 
per  se  rule: 

The  respondents'  principal  argument  is 
that  the  per  se  rule  is  inapplicable  because 
their  agreements  are  alleged  to  have 
procompetitive  justifications.  The  argument 
indicates  a  misunderstanding  of  the  per  se 
concept.  The  anticompetitive  potential 
inherent  in  all  price-fixing  agreements 
justifies  their  factual  invalidation  even  if 
procompetitive  justifications  are  offered  for 
some.  Those  claims  of  enhanced  competition 
are  so  unlikely  to  prove  significant  in  any 
particular  case  that  we  adhere  to  the  rule  of 
law  that  is  justified  in  its  general  application. 
Even  when  the  respondents  are  given  every 
benefit  of  the  doubt,  the  limited  record  in 
this  case  is  not  inconsistent  with  the 
presumption  that  the  respondents' 
agreements  will  not  significantly  enhance 
competition. 32 

In  dissent.  Justice  Powell  preferred  to 
actually  look  at  the  facts,  and 
concluded: 

The  medical  care  plan  condemned  by  the 
Court  today  is  a  comparatively  new  method 
of  providing  insured  medical  services  at 
predetermined  maximum  costs.  It  involves 
no  coercion.  Medical  insurance  companies, 
physicians,  and  patients  alike  are  free  to 
participate  or  not  as  they  choose.  On  its  face, 
the  plan  seems  to  be  in  the  public  interest. ^^ 

The  situation  in  Maricopa  is  not 
dissimilar  from  this  case.  Like 
Maricopa,  no  coercion  was  involved, 
and  the  fee  schedule  arrangement — to 


29421  U.S.  at  793. 
30457  U.S.  332(1982). 

^'  The  case  was  decided  by  a  4-3  vote,  because 
Justices  Blackmun  and  O'Connor  were  recused. 
32457  U.S.  81351. 
"Wat  357. 


the  extent  one  actually  exists  here — is 
wholly  voluntary.  And  if  the 
government  were  to  go  to  trial  in  this 
matter,  they  would  almost  certainly  use 
a  per  se  standard  in  analyzing 
Mountain's  actions.  In  doing  so,  the 
government  would  be  able  to  obtain  a 
judgment  against  Mountain  without 
having  to  prevent  any  substantial 
evidence  as  to  the  actual  context  of 
Mountain's  operations  or  their  effect  on 
the  marketplace;  the  government  would 
only  need  to  demonstrate  that  prices 
were  fixed  in  some  manner  to  prevail. 
Yet,  as  Justice  Powell  warned  us  in 
Maricopa,  this  approach  often  works 
against  the  supposed  intent  of  the 
antitrust  laws: 

It  is  settled  law  that  once  an  arrangement 
has  been  labeled  as  "price  fixing"  it  is  to  be 
condemned  per  ,se.  But  it  is  equally  well 
settled  that  this  characterization  is  not  to  be 
applied  (457  U.S.  332,  362)  as  a  talisman  to 
every  arrangement  that  involves  a  literal 
fixing  of  prices.  Many  lawful  contracts, 
mergers,  and  partnerships  fix  prices.  But  our 
cases  require  a  more  discerning  approach. 
The  inquiry  in  an  antitrust  case  is  not  simply 
one  of  "determining  whether  two  or  more 
potential  competitors  have  literally  'fixed'  a 
■price.'  *   *   *  [Rather],  it  is  necessary  to 
characterize  the  challenged  conduct  as  falling 
within  or  without  that  categon,-  of  behavior 
to  which  we  apply  the  label  'per  se  price 
fxing."  That  will  often,  but  not  always,  be  a  ' 
simple  matter."  Broadcast  Music,  Inc.  v. 
Columbia  Broadcasting  System,  Inc.,  441 
U.S.  1,9(1979). 

Before  characterizing  an  arrangement  as  a 
per  se  price-fixing  agreement  meriting 
condemnation,  a  court  should  determine 
whether  it  is  a  "  'naked  restrain(t]  of  trade 
with  no  purpose  except  stifling  of 
competition.'"  United  States \.  Topco 
Associates,  Inc.,  405  U.S.  596,  608  (1972), 
quoting  White  Motor  Co.  v.  United  States, 
372  U.S.  253,  263  (1963).  See  also 
Continental  T.V.,  Inc.  v.  GTE  Syivania  Inc.. 
433  U.S.  36.  49-50  (1977).  Such  a 
determination  is  necessan.'  because 
"departure  from  the  rule-of-reason  standard 
must  be  based  upon  demonstrable  economic 
effect  rather  than  *    *   *  upon  formalistic  line 
drawing."  Id.,  at  58-59.  As  part  of  this 
inquiry,  a  court  must  determine  whether  the 
procompetitive  economies  that  the 
arrangerrient  purportedly  makes  possible  are 
substantial  and  realizable  in  the  absence  of 
such  an  agreement.^'' 

In  Maricopa,  the  Medical  Society's 
purpose  was  not  to  stifle  competition, 
but  to  contain  rising  medical  costs. 
Here,  there  is  no  evidence  which 
suggests  Mountain's  intentions  were  to 
stifle  or  impair  competition.  Instead, 
Mountain's  principal  function  was  to 
provide  patients  and  insurers  with 
access  to  a  broad  network  of  health  care 
providers.  Superficially,  at  least,  this 
would  seem  to  be  "pro-competitive." 


But  once  again,  there  is  substantial 
evidence  to  suggest  the  government's 
actions  in  cases  like  Maricopa  and 
Mountain  are  about  something  other 
than  antitrust. 

C.  The  DOJ-FTC  Statemehts" 

In  the  years  following  Goldfarb  and 
Maricopa,  the  DOJ  and  FTC  developed 
substantial  experience  going  after 
physician  organizations.  The  DOJ  has 
filed  five  civil  claims  against  physician 
groups  since  1991,  all  of  which  have 
resulted  in  consent  orders.  None  of 
these  cases  involved  a  remedy  as  drastic 
as  the  one  imposed  here  on  Mountain — 
outright  dissolution — although  in  1983, 
a  preferred  provider  organization  did 
dissolve  on  the  eve  of  DOJ  action.  There 
is  no  record  of  any  DOJ  or  FTC 
complaint  against  a  physician  group 
proceeding  to  trial,  judgment,  and 
appeal.  Thus,  there  is  no  controlling 
precedent  from  the  Supreme  Court  or 
any  court  of  appeals  on  the 
constitutionality  of  the  specific  policies 
used  by  the  government  in  reviewing 
and  prosecuting  physician  activities. 

The  major  policy  at  issue  is  the  FTC- 
DOJ  Statements  of  Antitrust 
Enforcement  Policy  in  Health  Care 
("Statements").  The  Statements  were 
adopted  by  joint  action  of  the  FTC  and 
DOJ  Antitrust  Division  in  September 
1993,  and  revised  by  the  agencies  in 
1994  and  1996.  Congress  never  enacted 
the  Statements  into  law,  and  thus  these 
policies  remain  nothing  more  than  the 
opinion  of  the  FTC  and  the  DOJ's 
Antitrust  Division. 

In  physician  network  cases,  the 
critical  policy  is  Statement  8,  which 
effectively  labels  all  networks  owned  by 
nominally  competing  physicians  as  per 
se  illegal.  Statement  8  says  these 
networks  are  only  legal  under  the' 
Sherman  Act  if  the  physicians  "share 
substantial  financial  risk."  As  lawryers  at 
the  firm  representing  Mountain  before 
this  Court  noted  in  1996:  "It  is  this 
requirement  that  has  generated  the  most 
controversy.  This  is  so  not  because  the 
concept  of  sharing  risk  is  unusual  in  the 
context  of  a  legitimate  joint  venture. 
Instead,  the  controversy  stems  from  the 
fact  that  the  enforcement  statements 
'approve'  only  two  forms  of  risk  sharing: 
capitation  and  withholds. "^^  Capitation 
means  physicians  are  paid  a  fixed 
amount  per  month  for  each  consumer 
enrolled  in  a  given  health  plan; 
withholds  means  the  payer  keeps  a 
certain  percentage  of  a  physician's 
reimbursement  unless  certain  cost 


"W.  at  361. 


'^  Bruce  R.  Stewart  and  E.  (ohn  Steren.  "Will  New 
Guidelines  Clarify  Role  of  Antitrust  Law  in  Health 
Care?"  l^gal  Backgrounder,  Vol.  11,  No.  23  (June 
21.1996). 
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containment  j  oals,  such  as  reducing 
particular  pro  :edures.  Physician 
networks  havo  no  choice  under 
Statement  8  b  jt  to  employ  one  of  these 
two  methods,  despite  the  fact  that  both 
capitation  anc  withholds  substantially 
increase  phys  cian  risks  without 
providing  any  actual  benefit  to 
physicians  or  lealth  care  consumers. 

If  physicians  don't  wish  to  share  risk 
under  Statem*  nt  8,  but  still  want  to 
negotiate  with  insurance  companies 
through  a  net\/ork,  the  doctors  must 
turn  to  Statem  ent  9,  which  authorizes 
the  "messenger  model"  described 
earlier.  The  m  jssenger,  as  the  name 
implies,  is  not  supposed  to  be  a 
negotiator,  bul  a  one-way  cornier  of 
information  fri  )m  insurance  companies 
to  independent  physicians.  Or,  put 
another  way, '  the  messenger  acts 
essentially  as  <  mute  and  blindfolded 
delivery  boy  b  }tween  the  payer  and 
each  physiciai  in  the  network.  "^^ 

Statements  i  and  9  create  an 
unworkable  m  uketplace  where 
physicians  pos  sess  no  genuine 
bargaining  pov  rer.  The  three  tools  at  the 
physicians'  disposal — capitation, 
withholding,  a  ad  messengering — are 
insufficient  in  dealing  with  HMOs  on  a 
level  playing  fi  eld.  The  government  is 
well  aware  of  t  lis,  and  maintains  these 
options  precise  ly  for  that  reason.  After 
all.  HMOs  are  j  lovemment-sponsored 
entities  that  w(  uld  perish  in  a  truly  free 
market.  The  on  ly  way  to  maintain  the 
HMO's  viabilit  f  is  to  eliminate  the 
"threat"  of  con  :erted  physician  action. 
That's  what  St.  tements  8  and  9  are 
designed  to  ace  omplish,  and  they've 
done  so  quite  effectively,  albeit  at  the 
expense  of  the  government's  integrity  in 
enforcing  its  o\  m  laws. 

In  the  content  of  this  case,  it  must  be 
repeated  that  N  ountain  claimed  to 
employ  the  me  ;senger  model  system  set 
forth  in  Statem  ;nt  9.  This  claim  is  never 
addressed,  beciiuse  the  government 
intentionally  omitted  this  fact  from  its 
compliant.  In  past  cases,  however,  the 
goverrunent  cla  imed  that  even  though  a 
network  emplo  ^ed  a  messenger  model, 
it  did  so  incorn  ictly.  This  means  the 
government  its(  ilf— which  is  composed 
of  antitrust  lawyers,  not  health  care 
professionals —  subjectively  decided 
they  didn't  like  the  look  of  things.  In 
most  recent  pre  secutions  of  physician 
networks,  the  d  efendant  argues  they 
were  following  the  best  available  legal 
advice  in  employing  the  messenger 
model.  Yet  in  e  /ery  case,  this  advice  did 
not  save  them  f  om  the  government, 
which  changes  the  rules  in  mid-game 
when  they  don' t  like  a  particular  result. 


Je/rf. 


D.  Constitutional  Analysis  of  the  DOf's 
Antitrust  Policies 

At  a  fundamental  level,  the 
prosecution  of  Mountain  represents  the 
latest  attack  in  a  full-scale  war  against 
physicians  and  their  basic  individual 
rights.  The  goverrunent 's  legal  premise 
is  shaky  at  best,  since  they're  arguing  in 
favor  of  a  nebulous  concept  of 
"consumer  rights"  despite  the  complete 
absence  of  evidence  that  any  consiuner 
was  harmed  in  a  legal  sense.  But  beyond 
that,  the  govenunent's  moral  premise  is 
far  more  troubling.  In  order  to  accept  the 
government's  argument  that  Mountain 
violated  the  antitrust  laws,  this  Court 
must  also  subscribe  to  the  notion  that 
Mountain's  physician  shareholders  are 
serfs  of  the  HMO's  (and  by  extension  the 
government),  since  these  doctors 
possess  no  individual  rights  whatsoever 
when  it  comes  to  fulfilling  their 
economic  self-interest. 

By  dissolving  Mountain,  the 
government  seeks  to  deprive  the 
physician  shareholders  of  any  ability  to 
negotiate  fairly  with  insurance 
companies.  This  makes  it  for  more 
likely  the  physicians  will  surrender 
greater  amounts  of  their  professional 
autonomy  jiist  to  ensxue  a  steady 
paycheck  from  week-to-week.  In  turn, 
this  leads  to  an  economic  relationship 
not  imlike  ancient  feudalism,  where  the 
procedures  generate  wealth  which  is 
unjustly  appropriated  by  feudal  lords 
whose  only  claim  to  the  wealth  is  the 
benefit  of  political  power  and  patronage. 
HMOs  do  not  earn  their  wealth  through 
production,  but  through  the  appropriate 
of  wealth  generated  by  physicians.  The 
government  serves  to  facilitate  the 
HMOs  through  policies  such  as  this 
antitrust  prosecution.  The  goal  isn't  to 
protect  consumers,  but  to  deny  wealth 
to  its  rightful  owners. 

This  feudal  model  will  only  continue 
to  escalate  in  the  absence  of  judicial 
intervention.  And  such  intervention  is 
warranted  on  constitutional  grounds,  for 
one  of  several  independent  reasons. 
First,  the  government  is  using  antitrust 
policy  in  a  maimer  that  denies  basic 
rights  to  some  citizens  but  not  others. 
Physicians  aren't  just  treated  differently 
than  HMOs;  doctors  are  also  treated 
differently  than  almost  every  other  class 
of  professional  in  this  country.  Labor 
unions  enjoy  exemptions  from  antitrust 
laws,  not  because  their  acts  are  less 
likely  to  violate  the  antitrust  laws,  but 
because  imions  are  politically  well- 
connected  in  a  way  that  physicians  are 
not.  While  one  could  argue  this  is 
simply  the  nature  of  a  democracy,  the 
Constitution  prohibits  the  federal 
government  from  distinguishing  rights 
among  arbitrarily  selected  classes  of 


individuals.  The  Privileges  and 
Immunities  Clause  of  Article  IV,  the  Due 
Process  Clause  of  the  Fifth  Amendment, 
and  the  Ninth  and  Tenth  amendments 
all  provide  ample  support  for  the 
equality  of  physicians  to  every  other 
class  of  American  citizen. 

Furthermore,  Congress  lacks  any 
affirmative  power  to  provide  for  the 
kind  of  professional  destruction 
imposed  by  the  DOJ  in  this  case  and 
others  like  it.  The  Commerce  Clause  of 
Article  I  extends  only  to  interstate 
commercial  acts.  Mountain's  actions,  by 
the  DOJ's  own  evidence,  were  wholly 
intrastate  in  their  actual  character, 
despite  the  alleged  tangential  effects  on 
commerce  outside  of  North  Carolina. 
Beyond  that,  the  Tenth  Amendment 
recognizes  North  Carolina's  sovereignty 
over  the  regulation  of  health  care 
matters,  a  point  not  challenged  by  the 
DOJ  in  this  case. 

Ultimately,  the  government's  case 
against  physician  networks  like 
Mountain  has  more  to  do  with  moral 
values  than  legal  judgments.  The  DOJ's 
position  is  that  physicians  enjoy  no 
basic  right  to  economically  benefit  from 
their  skills— at  least  not  when  such 
benefits  might  hamper  the  government's 
efforts  to  ensure  the  triumph  of  HMOs 
in  the  private  insurance  market.  This 
contradicts  the  very  principles  at  the 
heart  of  the  Constitution  and  the 
Declaration  of  Independence,  which 
hold  the  individual  right  to  life,  liberty, 
property,  and  pursuit  of  happiness  as 
paramount  to  any  policies  that  force 
individuals — such  as  physicians — to 
sacrifice  their  rights  for  the  sake  of 
others. 

Part  m:  Recent  Cases 

A.  OGMCofNapa  Valley 

The  Center  for  the  Advancement  of 
Capitalism  (CAC)3^  first  filed  comments 
on  behalf  of  a  physician  organization  in 
May  2002,  in  the  matter  of  Obstetrics  & 
Gynecology  Medical  Corporation  of 
Napa  Valley  (OGMC),38  an  FTC 
complaint  against  a  six-physician 
network  in  California. ^9  Like  Mountain,. 
OGMC  was  accused  of  injuring  HMOs 
and  health  care  consumers  by 
attempting  to  collectively  bargain  for 
higher  fees.  And  like  the  proposed 
settlement  here,  OGMC  agreed  to 
dissolve.  Additionally,  the  individual 
OGMC  physicians  agreed  to  a  variety  of 


'"The  Center  for  the  Advancement  of  Capitalism  - 
is  a  nonprofit  corporation  that  generally  promotes 
the  moral  basis  of  capitalism.  While  CVT  officials 
have  discussed  this  case  with  CAC.  this  comment 
letter  ref]ects  only  the  viewpoints  of  CVT. 

38FTC  File  No.  011-0153. 

39  The  six  physicians  were  named  individually  by 
the  FTC  in  addition  to  their  professional 
corporation. 
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restrictions  on  their  personal  conduct 
for  a  period  of  20  years. 

CAC  submitted  timely  and  extensive 
comments  to  the  FTC's  complaint  and 
proposed  settlement.  CAC  offered  four 
principal  argiunents:  First,  OGMC's 
alleged  collective  bargaining  did  not 
violate  the  FTC  Act,  15  U.S.C.  45,  et 
seq.;  second,  the  FTC's  action  against 
OGMC  was  per  se  unconstitutional 
under  the  Privileges  and  Immunities 
Clause^o  and  the  Fourteenth 
Amendment;  third,  the  forced 
dissolution  of  OGMC  would  actually 
harm  competition;  and  finally,  that  the 
proposed  settlement  itself  was  contrary 
to  the  public  interest.  CAC's  comments 
offered  extensive  analysis  and  proof  in 
support  of  its  arguments,  and 
consequently  expected  the  FTC  to 
seriously  consider  the  comments  prior 
to  entering  its  final  order  against  OGMC. 

That  did  not  happen.  Not  only  did  the 
FTC  fail  to  seriously  consider  CAC's 
comments,  they  effectively  failed  to 
acknowledge  or  consider  them  at  all.  On 
May  17,  2002,  the  FTC  announced  the 
adoption  of  a  final  consent  order  against 
OGMC  after  a  comment  period  elapsed 
in  which  "no  comments  were  received" 
or  considered  by  the  Commission.  This 
despite  the  fact  CAC's  comments  were 
submitted  to  the  FTC  four  days  before 
the  stated  deadline.  Upon  further 
inquiry,  FTC  officials  admitted  their 
error  in  neglecting  to  consider  CAC's 
comments.  However,  FTC  officials  then 
proceeded  to  lie  to  both  CAC  officials 
and  OGMC's  counsel,  falsely  claiming 
CAC's  comments  were  both  considered 
and  taken  into  account  in  formulating 
the  final  order. 

In  documents  obtained  by  CVT 
through  the  Freedom  of  Information  Act 
(FOIA),  FTC  officials  acknowledge  they 
failed  to  initially  consider  CAC's 
comments,  but  prior  to  service  of  the 
final  order  on  OGMC,  the  Commission 
belatedly  considered  and  voted  on  a 
reply  to  CAC's  comments.  This  is 
inconsistent  with  the  statements  of 
OGMC  counsel,  however,  who 
addressed  the  issue  to  FTC  counsel  in 
a  letter  dated  two  months  after  the 
settlement  was  approved: 

The  final  Order,  however,  does  not  reflect 
the  receipt  of  [CAC's]  comments,  nor  does  it 
address  any  of  the  substantive  points  that  the 
Center  made  in  the  comments.  If  the  facts  are 
as  a  representative  of  the  Center  has 
described  them  to  use,  we  believe  that,  at  a 
minimum,  our  clients'  procedural  due 
process  rights  have  been  violated  and, 
potentially,  their  substantive  due  process 
rights.-*' 


■">U.S.  Const.,art.  IV,  2. 

"  Letter  from  Glenn  Stover  to  Jeffrey  Klurfeld, 
Director,  FTC  Western  Regional  Office  1-2  (July  17, 
2002). 


According  to  the  FOIA  documents 
received,  the  FTC  denied  that  any 
violation  of  OGMC's  rights  occurred,  yet 
the  Commission  has  never  fully 
explained  the  discrepancy  between  the 
public  statement  that  no  comments  were 
received  and  the  contrary 
representations  made  to  CAC.  CVT  and 
CAC  are  ciurently  pursuing  a  FOIA 
appeal  to  obtain  additional  information 
on  this  issue. 

Procedural  shenanigans  aside,  the 
substantive  problem  was  that  the  reply 
CAC  finally  received  from  the  FTC 
contained  little  substantive  refutation  of 
CAC's  comments.  The  government  made 
no  attempt  to  seriously  address  the 
constitutional,  practical,  and  ethical 
arguments  raised.  Instead,  the  FTC  cited 
a  broad  disagreement  with  CAC's 
philosophy  opposing  antitrust.  While 
that  disagreement  was  already 
understood  by  CAC,  the  comments  at 
issue  addressed  the  government's 
specific  conduct  in  prosecuting  OGMC 
and  physician  groups  generally.  To  that 
argument,  the  FTC  could  only  muster  a 
broad  evasion. 

The  analysis  that  the  Commission  issued 
when  it  accepted  the  consent  agreement  for  . 
public  comment  provides  a  detailed  basis  for 
this  determination,  through  its  extensive 
discussion  of  both  the  complaint  and  the 
consent  order.  Moreover,  with  respect  to 
[CAC's]  concerns  about  the  complaint 
allegations,  it  is  important  to  note  the 
consent  order  is  the  product  of  a  negotiated 
settlement  between  the  Commission  and  the 
respondents.''^ 

As  is  the  case  with  Mountain,  the 
FTC's  complaint  and  analysis  of  their 
settlement  with  OGMC  provided  little 
useful  information  for  the  public  to 
disseminate  in  analyzing  the  proposed 
order.  Instead,  the  FTC  offered  a  series 
of  unproven  assertions  against  the 
defendants,  and  expected  the  public  to 
accept  them  at  face  value  without  even 
minimal  scrutiny.  Furthermore,  the 
government's  argument  that  the 
settlement  was  the  product  of 
"negotiation"  with  OGMC  is 
disingenuous  at  best.  As  is  the  case 
here,  the  settlement  forced  the 
network's  dissolution.  In  general,  one 
rarely  finds  a  party  to  a  negotiation 
committing  suicide  as  part  of  a  mutual 
exchange.  Indeed,  as  we  will  discuss 
below,  the  process  used  by  the 
government  in  obtaining  consent  orders 
from  physician  groups  is  anything  but  a 
genuine  "negotiation." 

B.  The  Colorado  Cases 

Following  on  their  triumplyn  Napa 
Valley,  the  FIC's  attention  next  turned 


to  three  settlements  with  physician 
groups  in  the  Denver  area.  While 
nobody  was  forced  to  dissolve.  FTC 
officials  did  manage  to  substantially 
hamper  several  small  businessmen  in 
the  greater  Denver  area  in  the  name  of 
protecting  competition. 

The  FTC's  chief  target  in  the  Denver 
cases  was  Marcia  Brauchler,  the 
president  of  Physician's  Ally,  Inc.,  a 
healthcare  management  consulting  firm. 
Brauchler  is  an  unusual  monopolist,  as 
her  annual  income  is  approximately 
$33,000,  less  than  most  government 
employees  earn.  Physician's  Ally  is  run 
out  of  Brauchler's  home,  and  consists  of 
herself  and  a  single  part-time 
assistant.''^ 

Despite  her  modest  operation,  the 
government  considered  Brauchler  a 
dangerous  threat  to  competition  because 
of  her  work  consulting  two  physician 
groups.  Aurora  Associated  Primary  Care 
Physicians  (AAPCP)  and  Physician 
Integrated  Services  of  Denver  (PISD), 
which  each  consisted  of  about  40 
physician-owners. 

AAPCP  and  PISD  both  operated  under 
the  federal  government's  "messenger 
model"  requirements,  with  Brauchler  as 
the  third-party  messenger.  As  far  as  she, 
the  doctors,  and  her  attorneys  were 
concerned,  their  operation  was  perfectly 
consistent  with  the  DOJ-FTC 
guidelines.  Then  one  day  in  June  2001, 
Brauchler  received  a  letter  from  the  FTC 
announcing  they  had  launched  an 
investigation  of  her,  AAPCP,  and  PISD. 
FTC  staff  immediately  demanded  more    • 
than  13.000  pages  of  documents,  most  of 
which  Brauchler  produced  using  a 
rented  photocopier  in  her  living  room. 

Four  months  after  submitting  these 
documents,  the  FTC  informed  Brauchler 
that  she  had  the  option  of  settling 
immediately  or  facing  a  full-scale 
investigation  and  administrative  trial. 
Brauchler  was  not  informed  of  the 
actual  charges  against  her.  and  the  FTC 
said  no  complaint  had  been  prepared. 
Nevertheless,  the  FTC  would  push  for  a 
consent  order  in  the  absence  of  any 
formal  charges. 

Despite  the  government's  repeated 
characterization  of  the  consent  order 
process  as  a  "negotiation,  "  Brauchler's   . 
experience  provides  a  more  accurate 
picture.  In  November  2001,  Brauchler 
was  told  the  FTC  would  prepare  a 
proposed  settlement,  send  it  to  her 
counsel  for  reivew.  and  then  expect  her 
approval.  Brauchler  was  repeatedly 
promised  an  opportunity  to  see  the 
actual  complaint  against  her,  but  the 


*^  Letter  from  Benjamin  I.  Herman.  FTC  acting 
secretary,  to  S.M.  Olive  2  (May  30,  2002). 


*^  Unless  noted  otherwise,  all  information 
regarding  the  case  against  Marcia  Brauchler  can  be 
attributed  to  a  series  of  telephone  and  e-mail 
interviews  CVT  conducted  with  Ms.  Brauchler. 
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FTC  would  c  Dntinually  delay  this,  first 
promising  th  3  complaint  in  January 
2002.  then  March,  before  finally 
delivering  it  n  April,  after  Brauchler 
had  agreed  tc  a  settlement. 

The  settler  lent  itself  was  the  product 
of  coercion. '  he  FTC  simply  presented 
a  proposal  an  d  expected  it  to  be 
accepted  wit]  lout  discusssion.  Brauchler 
describes  a  January  2002  "negotiation" 
between  her  i  ttorney  and  FTC  staff 
attorney  Paul  Nolan  as  follows: 

Paul  was  see  ng  red  flags.  Management  was 


strongly  behinc 
this  case,  that  t 


the  staff  recommendation  in 
there  wasn't  a  long  window  for 
negotiations,  ai  d  that  the  FTC  would  not 
accept  much  le  ;s  than  was  in  the  initial 
settlement  offei .  The  FTC  staff,  according  to 

hearing  some  "noise"  that 
they  should  sta  t  issuing  subpoenas  if  they 
sensed  that  thei  e  was  any  "backsliding"  on 
PISDs  willingii  ess  to  settle  essentially  on  the 

n  the  .settlement  offer.  Mr. 
Nolan  gave  a  sf  ort  list  of  non-negotiable 
items  *   *   •  Th  >  FTC  had  no  interest  in 
setting  up  3  reg  ilalory  framework  that  would 

c  >ntinue  in  operatiSn  as  it 
strove  to  achiev  3  the  necessarv  levels  of 
integration  to  p^  rmit  collective  bargaining. 
Mr.  Noland  saic  the  FTC  would  be 
responsive  to  v(  ry  narrow  proposals  of  a 
technical  oaturf .  but  not  to  significant 
substantive  cha  iges.  Mr.  Noland  offered  that 
the  FTC  viewed  the  proposed  settlement  as 
a  vanilla-type  o  der.-*-* 


e( 


Nolan  add 
required  to 
"there  would 
pursue  disgor 
derived  from 
other  words,  i 
asserted  their 
would  seek  to 
demanding 
addition  to  th€ 
remedies.  Kee  > 
Brauchler  alle 
"antitrust  viol 
more  than  S30 
alleged  victim 
some  of  the 
maintenance 


The  process 
not,  we  believf 
time  her  cases 
another  CoJorab 
consultant  R 
facing  the  FTC 
Welter  is  a  se 
consultant, 
forced  to  sign 
gun  to  my  hea( 
Brauchler  wen 


?lf 

Like 


■'■' E-mail  interv 
23,  2003). 

^^CVTconductei 
with  Mr.  Welter, 
section  should  be 


l 
t  le 


that  should  the  FTC  be 
CO  iduct  a  full  investigation, 
)e  more  incentive  to 
ement  of  the  profits 

antitrust  violation."  In 
Brauchler  and  PISD 
ight  to  a  trial,  the  FTC 
3unish  them  by 
d  sgorgement"  of  profits  in 
other  proposed 
in  mind,  the  profits 
edly  earned  from  these 
tions"  amounted  to  little 
000  per  year,  while  the 
of  her  actions  included 
na  ion's  largest  health 
organizations. 

Brauchler  describes  is 
.  atypical.  At  the  same 
were  being  "settled," 
o-based  physician 
"fodd  Welter,  was  also 
s  wrath.  Like  Brauchler. 
employed  management 
Brauchler.  he  was 
consent  order  "with  a 
."•♦"^  Welter  and 
both  innocent  victims  of 


i€  w  with  Marcia  Brauchler  ((an. 


ar  d 


multiple  telephone  interviews 
any  statements  of  fact  in  this 
tributed  to  these  interviews. 


an  FTC  witch-hunt  designed  to  placate 
HMO  complaints. 

As  a  result  of  the  consent  order  he 
signed,  Welter  lost  substantial  share  of 
his  business  revenue.  What's  notable 
about  the  Welter  case  is  that  the  FTC 
apparently  fabricated  key  facts  of  its 
complaint.  The  FTC  claimed  that  eight 
physician  networks  that  were  clients  of 
Welter  were  organized  by  him  into  a 
negotiating  bloc  called  "Professionals  in 
Women's  Care"  or  PIWC.  In  interviews 
with  PIWC,  however.  Welter  maintained 
that  PIWC  was  nothing  more  than  the 
name  of  a  common  folder  he  kept 
certain  clients  in;  there  was  never  any 
effort  made  to  collectively  bargain  on 
behalfofthe  PIWC  unit. 

What  all  three  Colorado  cases  have  in 
common  is  the  government's  insistence 
that  HMOs— multi-billion  dollar 
corporate  entities — were  the  victim  of 
small  physician  consulting  firms.  This 
is  patently  absurd  on  its  face.  In  reality, 
the  government  decided  to  punish  these 
consultants  and  their  physician  clients 
for  rejecting  the  HMOs  proposed 
contracts,  which  the  physicians  viewed 
as  reimbursing  them  far  below  the 
market  value  for  their  services.  It  was 
solely  a  policy  question,  not  a  legal  one. 
The  government  used  antitrust  law  to 
decide  the  outcome  of  a  private 
negotiation,  just  as  the  DOJ  is 
prosecuting  Mountain  now  because  the 
government  would  prefer  to  see  HMOs 
expand  their  network  within  North 
Carolina. 

CVT  filed  extensive  public  comments 
in  the  Welter  case.  The  FTC  barely 
acknowledged  receipt  of  these 
comments,  refusing  to  answer  the 
substantive  arguments  raised  by  CVT. 
Consequently,  CVT  filed  a  follow-up 
letter  with  the  FTC  asking  a  series  of 
specific  questions  about  the  Welter  case 
and  the  government's  general  policy  on 
health  care.  To  date,  CVT  has  received 
no  reply. 

C.  System  Health  Providers 

At  around  the  same  time  Welter's  case 
was  settled,  the  FTC  also  announced  a 
similar  deal  with  a  substantially  larger 
group  of  physicians  in  Texas.  System 
Health  Providers.  CVT's  comment  letter 
in  this  case  described  the  situation  as 
follows: 

The  facts  of  this  care  are  fairly  simple. 
Genesis  Physicians  Group  consists  of 
"approximately"  1,250  physicians  practicing 
medicine  in  the  "eastern  part  of  the  Dallas- 
Fort  Worth  metropolitan  area."  In  1995,  GPG 
formed  System  Health  Providers,  a  medical 
managemeoj  company.  Since  1998,  GPG  has 
been  the  sole  owner  of  SHP  stock. 

From  1996  to  1999,  GPG  engaged  in 
collective  bargaining  with  insurance 
companies  on  behalf  of  its  members.  These 


actions  were  taken  under  "risk-sharing 
arrangements"  where,  presumably,  some 
clinical  and  financial  integration  of  the 
member  physicians'  practices  took  place. 
These  arrangements  were  consistent  with 
Federal  Trade  Commission  policy,  which 
permits  collective  bargaining  only  under 
"risk-sharing"  arrangements. 

GPG's  risk-sharing  activities  failed 
miserably.  They  resulted  in  "significant 
losses"  to  the  physicians,  and  the  risk- 
sharing  entity  formed  by  GPG  was  forced  to 
file  for  bankruptcy  protection  in  1999. 
Thereafter,  GPG  and  SHP  began  to  engage  in 
collective  bargaining  via  non-risk-sharing 
arrangements.  In  other  words,  the  physicians 
maintained  their  individual  practices  while 
using  a  common  agent  to  negotiate  with 
HMOs  and  other  insurance  companies.  This 
practice  is  prohibited  by  the  FTC,  because  it 
is  considered  per  se  illegal  price  fixing. 
Consequently,  the  FTC  began  its 
investigation  of  GPG  and  SHP,  resulting  in 
the  consent  agreement  now  before  the  public 
record.""* 

Not  only  were  SHP's  physicians 
punished,  they  were  punished  for 
attempting  to  maintain  the  economic 
viability  of  their  practices.  Despite 
uncontroverted  evidence  that  the 
business  models  outlined  in  Statements 
8  and  9  of  the  FTC-DOJ  policies  failed, 
the  government  maintained  they 
worked.  Rather  than  face  a  grievous 
policy  error,  the  government  decided  to 
continue  blaming  physicians. 

One  interesting  note  from  the  FTC's 
complaint  against  SHP  was  this 
explanation  of  how  the  marketplace  for 
healthcare  was  supposed  to  work,  at 
least  in  the  government's  opinion: 

Medicare's  Resource  Based  Relative  Value 
System  ("RBRVS")  is  a  system  used  by  the 
United  States  Centers  for  Medicare  and 
Medicaid  Services  to  determine  the  amount 
to  pay  physicians  for  the  services  they  render 
to  Medicare  patients.  The  RBRVS  approach 
provides  a  method  to  determine  fees  for 
specific  services.  In  general,  it  is  the  practice 
of  payors  in  the  Dallas  area  to  make  contract 
offers  to  individual  physicians  or  groups  at 
a  fee  level  specified  in'the  RBRVS,  plus  a 
markup  based  on  some  percentage  of  that  fee 
(e.g..  "110%  of  2001  RBRVS").-*' 

This  is  a  curious,  but  telling 
statement.  If  the  goal  of  antitrust  policy 
is  to  promote  free  competition,  than  it 
should  not  matter  whether  HMOs  use 
RBRVS  in  negotiating  their  private 
contracts  with  physicians.  It  also 
shouldn't  matter  whether  physicians 
adopt  RBRVS  as  the  baseline' for  their 
own  reimbursement  demands.  After  all, 
in  a  true  market  economy,  prices  are 
always  set  by  the  market  actors,  not  an 
outside  third-party.  Yet  here  the  third- 
party — the  federal  government — is 


■"*  Comments  of  Citizens  lor  Voluntary  Trade  2- 
3  (Sept.  18,  2002)  (FTC  File  No.  011-0196). 

••'Complaint,  In  re  System  Health  Providers.  Inc., 
and  Genesis  Physicians  Group,  Inc.,  1 10. 
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arbitrarily  imposing  price  levels  on 
private  industry.  This  further  proves  the 
claim  that  the  government's  antitrust 
prosecutions  of  doctors  are  motivated  by 
a  desire  to  ultimately  protect  Medicaid 
and  Medicare  from  potentially  cost- 
raising  actions  by  physicians  asserting 
their  economic  rights, 

D.  Conclusions  Based  on  Recent  Cases 

While  the  Court  cannot  reexamine  the 
government's  actions  in  the  prior  cases 
discussed  above,  it  is  essential  that  the 
Court  take  judicial  notice  of  how  the 
government  conducted  these  cases,  and 
how  their  policy  judgments  are  affecting 
the  administration  of  justice.  The  cases 
CVT  participated  in  gave  us  a  clear 
sense  that  the  government  is  not  acting 
in  good  faith  when  they  pursue 
physician  networks  and  their 
consultants  in  antitrust  proceedings. 
Quite  the  opposite,  government  ethics 
seem  to  go  the  way  of  the  Spanish 
Inquisition  when  it  comes  to  health  care 
policy  and  antitrust. 

Comparisons  to  the  Inquisition  may 
seem  overwrought,  but  in  fact  the 
parallels  are  ominous.  The  government, 
much  like  Torquemada,  is  on  a 
persistent  quest  to  pursue  and  punish 
heresy  against  doctrine,  despite  the  fact 
that  the  underlying  dogma  is  grounded 
in  the  complete  absence  of  fact.  Much 
of  the  antitrust  consent  decree  process 
is  shielded  from  public  view  in  secret 
proceedings  where  the  public  (and 
generally  the  defendants)  are  unable  to 
obtain  a  complete  understanding  of  the 
facts  and  arguments.  The  minute  the 
government's  policy  is  called  into 
question,  they  immediately  hide  behind 
dogma  or  some  similarly  irrational 
pronouncement  of  faith  in  antitrust 
doctrine. 

This  has  certainly  been  CVT's 
experience  in  submitting  comment 
letters.  Despite  repeated, 
comprehensive,  and  respectful  attempts 
to  gain  some  insight  into  the 
government's  antitrust  policies  and 
consent  decree  process,  the  DOJ  and 
FTC  offer  little  more  than  token 
consideration  and  general  platitudes. 
Both  agencies  hide  behind  the 
Constitution,  claiming  our  arguments 
amount  to  nothing  more  than  a 
constitutional  challenge  to  the  Sherman 
Act  itself.  While  it's  true  that  the 
Sherman  Act  is  unconstitutional  in 
CVT's  judgment,  the  issue  in  these 
cases,  and  before  this  Court  today,  is 
whether  the  government's  application  of 
the  Sherman  Act  to  the  exercise  of 
individual  rights  by  physicians  is  legal 
and  constitutional.  This  question  has 
never  been  substantively  addressed  by  a 
federal  court,  because  if  it  were,  CVT 
maintains  these  prosecutions  would 


immediately  cease.  No  rational  judge 
would  uphold  the  government's 
nonsensical  and  unconstitutional  efforts 
to  impose  the  will  of  a  handful  of 
bureaucrats  on  the  nation's  health  care 
system. 

At  a  minimum,  the  government 
should  demonstrate  some  accountability 
by  answering  CVT's  comments  in  a 
careful,  rational,  and  thoughtful 
manner.  This  would  only  benefit  the 
public  by  providing  insight  into  both 
the  government's  enforcement  policies 
as  well  as  the  consent  order  process.  As 
things  currently  stand,  however,  the 
government  comes  off  as  an  arrogant 
entity  that  can't  be  bothered  to  explain 
basic  facets  of  policies  that  impact  a 
significant  sector  of  the  American 
economy. 

Part  rV:  Analysis  of  the  Proposed  Final 
Judgment 

A.  The  Competitive  Impact  Statement 

Turning  to  the  Competitive  Impact 
Statement,  the  government  makes  little 
effort  to  actually  enhance  the  public's 
understanding  of  the  complaint  or  the 
proposed  judgment.  Instead,  the  CIS 
largely  repeats  the  unproven  and 
unfounded  allegations  of  the  complaint. 
This  approach  is  not  surprising.  Even 
supporters  of  the  government's  antitrust 
policies,  such  as  American  Antitrust 
Institute  president  Albert  Foer,  have 
expressed  dismay  at  the  DOJ's  lack  of 
candor  in  past  cases:  "The  [Justice] 
Department  has  traditionally  been 
reluctant  to  say  a  great  deal  in  its  CIS 
disclosiu'es,  presumably  because  it  risks 
disclosure  of  confidential  information, 
adds  to  the  staffs  workload,  and  opens 
up  the  door  to  additional  inquiry."''" 
While  this  may  explain  the  lack  of 
insight  from  the  CIS  in  this  case,  it  does 
not  justify  or  excuse  the  government's 
failure  to  uphold  their  public  interest 
mandate  under  Tunney  Act. 

As  we  noted  with  the  complaint,  the 
CIS  makes  no  serious  or  credible  effort 
to  describe  the  marketplace  Mountain 
competes  in,  or  how  specific  customers 
and  individuals  within  that  market  were 
affected  by  alleged  Sherman  Act 
violations.  The  CIS  repeats  the 
complaint's  key  thesis:  "The  physician 
reimbursement  rates  that  have  resulted 
from  Mountain  Health  Care's 
negotiations  with  managed  care 
purchasers  are  higher  than  those  which 
would  have  resulted  from  individual 
negotiations  with  each  competing 
independent  physician  or  medical 
practice  that  participates  with  Moiuitain 


Health  Care."^"  Yet  once  again,  there  is 
nothing  in  the  CIS  that  proves  this 
statement.  The  DOJ  could  have 
presented  a  complaint  from  a  managed 
care  purchaser,  a  comparison  of  fees 
between  Mountain  and  non-Mountain 
contracts,  or  even  a  basic  economic 
analysis  of  the  marketplace.  The  DOJ 
provided  none  of  this.  As  a  result,  it  is 
impossible  to  credibly  show  the 
complaint's  allegations  possess  even  a 
basic  level  of  credibility. 

The  DOJ  will  likely  take  the  position, 
in  response  to  this  criticism,  that  they 
need  not  prove  any  basic  facts  regarding 
their  case,  because  to  do  so  would 
amount  to  a  trial,  something  which  the 
proposed  Final  Judgment  seeks  to  avoid. 
Certainly  we  can  understand  the 
interests  of  judicial  economy  require  the 
Court  not  waste  its  time  proving 
allegations  that  both  parties  have 
stipulated  to.  But  at  the  same  time,  the 
Tunney  Act  requires  a  finding  that  the 
proposed  Final  Judgment  is  in  the 
"public  interest."  This  should  mean  the 
defendant's  mere  acquiescence  to  the 
government's  position  need  not  be  the 
final  word.  Indeed,  given  that  Mountain 
openly  questioned  the  government's 
recitation  of  the  facts,  we  suggest  the 
court  has  an  obligation  to  conduct  some 
proceedings  in  order  to  show  the 
government  advanced  their  complaint 
and  CIS  in  good  faith. 

For  example,  the  DOJ  asserts  in  the 
CIS  that  no  "determinative  materials  or 
documents"  considered  by  the 
government  in  "formulating  the 
proposed  Final  Judgment."^"  Under  the 
Tunney  Act,  such  documents  must  be 
released  if  they  exist.  Curiously,  in 
almost  all  antitrust  settlements,  the  DOJ 
claims  no  such  "determinative" 
documents  exist.  This  is  yet  again  proof 
that  the  government  seeks  to  avoid  any 
genuine  scrutiny  or  accountability  for 
their  actions.  In  1982,  just  a  few  years 
after  the  Tunney  Act's  passage,  a  federal 
judge  concluded  the  DOJ  was  not  doing 
its  best  to  act  in  good  faith  where 
"determinative"  documents  were 
concerned: 

The  Court  simply  cannot  accept  an 
interpretation  of  legislation  that  permits  the 
government  to  assert  in  172  out  of  188  cases 
that  it  considered  neither  documents  nor  any 
other  materials  determinative  in  reaching  its 
conclusion  to  enter  into  a  consent  decree.^' 

The  Tunney  Act  does  not  require  full 
disclosure  of  the  DOJ's  files,  but  it  does 
require  a  good  faith  review.  Only  action 
by  the  Court  can  effectively  remedy  the 
government's  failure  to  disclose 


■"■  Letter  from  Albert  A.  Foer  to  Roger  W.  Pones 
2  (Dec.  27,  2002)  (available  at  http:// 
antitnistinstitute.org/recent2/223a.pdp. 


""CIS,  68  FR  1,478,  1,480  (Jan.  10,  2003). 
^oCIS.  68FRal  1.481 

s'  U.S.  V.  Central  Contracting  Co..  537  F.  Supp. 
571.577(E.D.  Va.  1982). 
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"detenninatii  e"  documents,  since  in  a 
case  such  as  1  lis  one,  the  DOJ's  mere 
assertion  that  no  such  documents  exist 
is  insufficieni .  As  noted  by  the  district 
court  in  1982 

The  need  for  scrutiny  is  important  in  any 
case,  but  judici  i]  scrutiny  is  perhaps  more 
important  in  a  i  un-of-the-nfill  case  on  which 
public  attentioi  is  not  focused  and  where 
abuse  may  esca  le  unnoticed  than  in  a  "big 
case"  where  pu  jlic  interest  supplements  the 
court's  scrutiny  If  the  Court  in  this  case 
doesn't  scrutini  se  there  will  be  no 
independent  sc  utiny.^- 

From  a  pub  ic  standpoint,  the  case 
against  Moun  ain  is  not  a  "big  case,"  at 
least  not  from  a  national  perspective. 
And  sadly,  in  the  majority  of  antitrust 
settlements,  tliere  is  "no  independent 
scrutiny."  Thi  s  seems  part  of  the 
government's  design.  By  targeting  small 
businesses  wh  ich  lack  the  resources  to 
force  the  gove  Timent  to  trial  (or  even 
discovery),  thi  i  DOJ  is  able  to  build  a 
track  record  o  antitrust  victories.  This 
is  not  just  important  from  a  political 
standpoint — ii  npressing  congressional 
appropriators-  -but  from  a  judicial  one. 
The  courts  bee  ome  far  more  perceptive 
towards  antitr  ist  prosecution  once  the 
government  establishes  "expertise"  in  a 
given  field,  su  ii  as  physician  networks. 
What  few  coui  ts  realize,  however,  is 
that  this  exper  ence  is  built  on  a 
foundation  of  i  :oercion  and  fraud.  The 
government  w  ns  by  never  facing  any 
serious  scrutir  y.  and  this  is  contrary  to 
the  intent  and  anguage  of  the  Tunnev 
Act. 


B.  The  Proposed  Remedy 

Even  if  the 
its  antitrust 
Mountain,  the 
proposed  Fina 
inconsistent  w 
settlement 
permanent  dis^ol 
Health  Care  as 
entitv"  and  the 
preexisting 
within  either  1 
the  DOJ's 
or  10  days  aftei 
final  judgment 

The  function 
least  in  theory- 
competition  lo 
remedies  on 
case,  the 
the  terminatior 
constitute  a 
restoration  of 
reason  alone 
Judgment  must 

In  Napa  Vail 
OGMC  to  disso 


til 


"■'Id.  at  575. 


g  jvernment  could  prove 
ions  against 
remedy  contained  in  the 
Judgment  is  completely 
th  antitrust  law.  "The 
reqi^ires  "the  complete  and 
ution  of  Mountain 
an  on-going  business 
termination  of  "all 
coiitracts  with  payers,"  all 
20  days  of  the  filing  of 
com{  laint  against  Mountain, 
this  Court  enters  the 
whichever  is  later, 
of  the  antitrust  laws — at 
-is  to  restore 
it,  not  to  impose  punitive 
antitrust  offenders.  In  this 
dissollution  of  Mountain  and 
of  its  contracts 
hment,  rather  than  a 
ipetition.  For  this 
e  proposed  Final 
be  rejected. 

.  the  FTC  required 
ve.  That  case,  however. 


pu  us 


omt 


only  involved  a  small  network 
encompassing  a  single  specialty,  and 
OGMC  was  already  planning  to  dissolve 
their  cooperative  arrangement  prior  to 
the  FTC's  action.  In  this  case,  Mountain 
was  not  planning  to  dissolve,  and  its 
network  provides  far  more 
comprehensive  services  to  its 
customers. 

In  most  of  the  prior  antitrust  cases 
discussed  above,  the  government 
generally  obtained  remedies  short  of 
dissolution.  These  remedies  iook  the 
forms  of  injunctions  restricting  the 
physicians'  ability  to  jointly  negotiate 
with  payers  and  insurers.  While  these 
remedies  were  equally  illegal  and 
unjustified,  they  do  demonstrate  the 
excessive  nature  of  the  required 
dissolution  of  Mountain.  The  DOJ  could 
simply  have  adopted  conduct 
restrictions  similar  to  those  in  the 
Colorado  cases  or  System  Health 
Providers.  This  would  have,  in  theory, 
satisfied  the  government's  antitrust 
concerns  while  not  substantially 
disrupting  the  health  care  market  in 
North  Carolina. 

Indeed,  the  government's  arrogant 
disregard  for  Mountain's  consumers  is 
galling.  By  requiring  Mountain  to 
terminate  their  existing  contracts,  the 
DOJ  manages  to  violate  the  rights  of 
thousands  of  individuals,  not  just 
Mountain's  shareholders.  Based  on  the 
documents  presented  by  the 
government,  it's  safe  to  assume  these 
customers  were  never  consulted  as  to 
what  they  wanted,  or  even  if  they  had 
any  problem  with  Mountain  in  the  first 
place.  Despite  the  government's 
assertion  that  antitrust  laws  are  about 
protecting  consumers,  there  is  not  a 
single  piece  of  evidence  that 
demonstrates  consumer  interest  was 
ever  taken  into  account  here. 

Finally,  there  is  nothing  in  the 
government's  filings  that  prove  its  main 
argument' justifying  this  remedy — 
dissolving  Mountain  will  lower 
consumer  health  care  costs.  The  entire 
history  of  government-sponsored 
managed  care  tells  us  that  higher  costs 
are  solely  a  function  of  government 
intervention  and  interference  in  the  free 
market,  and  that  collective  bargaining 
action  by  physicians  have  no  substantial 
impact  on  what  ultimate  consumers — 
patients — actually  pay.  According  to  the 
Congressional  Budget  Office,  which 
studied  the  physician  collective 
bargaining  issue  in  1999,  allowing 
physicians  the  right  to  jointly  negotiate 
with  HMOs  would  only  increase 
consumer  premiums  by  about  1.9% 
annually.  This  is  hardly  a  figure  that 
justifies  the  massive  government 
regulation  imposed  by  this  proposed 
Final  Judgment.  The  government  also 


never  takes  into  account  the  fact  that 
Mountain's  physicians,  like  most 
doctors  nationally,  are  facing  continued 
reductions  in  HMO  and  federal 
insurance  reimbursements.  Indeed, 
Mountain  argues  their  doctors  have  not 
experienced  significant  fee  increases  in 
more  than  10  years.  In  no  other 
marketplace  would  the  government 
penalize  individuals  for  seeking  a  pay 
raise  once  every  decade.  Of  course,  in 
no  other  industry  does  the  government 
so  blatantly  tip  the  scales  in  favor  of  one 
side  as  they  do  with  managed  care 
providers. 

C.  Defining  the  "Public  Interest" 

The  first  principle  of  the  Tunney  Act 
is  that  a  proposed  settlement  must  be  in 
the  "public  interest."  This  term  is  never 
defined  in  the  act,  nor  any  other  statute 
where  it  is  employed.  The  Constitution 
certainly  never  speaks  of  a  "public 
interest."  So  we're  left  to  divine  the 
phrase's  correct  meaning. 

The  government's  definition  is 
simple — the  "public  interest"  is 
whatever  we  say  it  is.  This  is  why  they 
can  impose  a  remedy,  such  as  dissolving 
Mountain  by  force,  that  noboby  asked 
for  and  that  yields  no  particular  benefit 
for  anyone  aside  from  the  government's 
lawyers.  Obviously  the  Tunney  Act 
rejects  this  thinking,  since  it  requires 
the  Court  to  actually  scrutinize  the 
government's  action,  rather  than  simply 
acting  as  a  rubber  stamp.  The  failure  of 
previous  courts  to  scrutinize  antitrust 
judgments  has,  in  effect,  misled  the 
government  into  believing  in  their  own 
omnipotence. 

In  an  individual  rights  republic  like 
the  United  States,  the  more  appropriate 
definition  of  the  "public  interest"  is 
nothing  more  than  the  aggregate  of 
private  interests.  Protecting  the  public 
from  violations  of  individual  rights 
should  be  the  government's  paramount 
aim  in  any  case  brought  under  the 
authority  of  the  United  States.  In  this 
case,  as  we've  aptly  demonstrated,  the 
government  is  initiating  a  violation  of 
Mountain's  individual  rights  rather  than 
protecting  the  rights  of  Mountain's 
consumers. 

If  every  doctor  now  affiliated  with 
Mountain  were  to  cease  practicing 
medicine  tomorrow,  the  managed  care 
companies  and  consumers  in  western 
North  Carolina  would  have  no  recourse. 
Without  any  providers  of  medical 
service,  the  marketplace  would  no 
longer  exist.  Herein  lays  a  fundamental 
truth  that  the  government  refuses  to 
acknowledge — producers  create  and 
define  the  marketplace,  not  consumers. 
Consumers  can  demapd  all  the  services 
they  want,  but  in  the  end  somebody 
must  provide  those  services  according 
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to  mutually  agreed  upon  terms.  To  do 
otherwise,  as  the  government  proposes 
here,  would  be  to  enslave  producers  to 
the  whims  of  consumers.  If  that's  how 
the  DOJ  defines  "public  interest,"  then 
its  antitrust  policies  have  more  in 
common  with  Karl  Marx  and  Benito 
Mussolini  than  they  do  Thomas 
Jefferson  and  Abraham  Lincoln. 

D.  The  Court's  Powers  and  Duties 

Finally,  the  government,  through  the 
CIS,  asks  this  Court  to  take  to  adopt  a 
very  selective  reading  of  the  Tunney  Act 
in  determining  its  role  in  reviewing  the 
proposed  Final  Judgment.  The  DOJ  cites 
case  law  that  dissuades  the  Court  from 
taking  an  active  role  in  assessing  the 
government's  case.  Citing  the  D.C. 
Circuit  in  United  States  v.  Microsoft,^^ 
the  DOJ  argues: 

[Tjhe  court's  role  *   *   *  is  limited  to 
reviewing  the  remedy  in  relationship  to  the 
violations  the  United  States  alleges  in  its 
Complaint,  and  does  not  authorize  the  court 
to  "construct  (its)  own  hypothetical  case  and 
then  evaluate  the  decree  against  that  case." 
*   *   *the  court"  is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into  to  other 
matters  that  the  United  States  might  have  but 
did  not  pursue.^'' 

This  position  essentially  permits  the 
government  to  present  a  complaint 
unchallenged  without  even  minimal 
scrutiny,  regardless  of  the  actual  merits 
of  the  government's  case.  This  is  not 
consistent  with  the  letter  or  intent  of  the 
Tunney  Act.  The  law  gives  the  Court 
broad  discretion  to  assess  every  aspect 
of  an  antitrust  settlement,  including  the 
complaint,  the  government's  good  faith 
in  bringing  the  case,  and  the  impact  of 
the  proposed  remedies  on  individual 
rights  and  welfare.  If  this  Court  finds  the 
government's  complaint  or  CIS  is 
defective  on  key  questions  of  fact  or 
application  of  law,  there  is  nothing  in 
the  Tunney  Act  which  commands  the 
Court  to  simply  ignore  that. 

The  legislative  nistory  of  the  Tunney 
Act  supports  an  expansive 
interpretation.  The  House  Judiciary 
Committee  concluded  "the  public  does 
have  an  interest  in  the  integrity  of 
judicial  procedures  incident  to  the  filing 
of  a  proposed  consent  decree  by  the 
Justice  Department."  The  House  also 
concluded:  "Nor  is  (the  Tunney  Act] 
intended  to  authorize  techniques  not 
otherwise  authorized  by  law.  The 
legislative  language,  however,  is 
intended  to  isolate  further  and,  thereby, 
to  perclude  factors  identified  as 
contributing  to  the  rise  of  the  so-called 
abuse  of  "judicial  rubber  stamping." 
This  hardly  sounds  like  commanding 


"56  F.3d  1148  (D.C.  Cir.  1995). 
"CIS,  68  FR  at  1,481. 


language  foreclosing  the  Court's  ability 
to  examine  the  government's  complaint 
to  ensure  that  it  conforms  to  actual  facts 
and  law. 

It  must  also  be  pointed  out  that  while 
the  government  cites  a  number  of 
precedents  in  the  CIS  with  respect  to  the 
Court's  role  in  this  proceeding,  none  of 
the  cases  cited  emanate  from  the 
Supreme  Court  or  the  Fourth  Circuit. 
Therefore,  this  Court  is  not  bound  to 
follow  those  decisions.  Combined  with 
the  lack  of  any  case  law  on  the 
underlying  constitutionality  of  the 
government's  antitrust  Statements  on 
health  care,  this  Court  is  well  within  its 
rights  to  act  as  a  court  of  first 
impression  on  many  of  the  issues  raised 
in  these  comments. 

Part  V:  Alternatives  to  the  Proposed 
Final  Judgment 

For  any  of  the  numerous  independent 
grounds  cited  in  these  comments,  the 
Court  should  reject  entry  of  the 
proposed  Final  Judgment  as 
inconsistent  with  the  public  interest  15 
U.S.C.  16(f).  The  Court  should  also 
dismiss  the  complaint  with  prejudice, 
given  the  government's  failure  to  set 
forth  any  claims  that  would  entitle  them 
to  relief  under  the  Sherman  Act,  and 
because  the  government  omitted 
material  facts  from  the  complaint  in 
order  to  defraud  the  Court  and  the 
American  people. 

If  the  Court  decides  not  to  dismiss  the 
complaint,  than  alternatively  it  should 
order  a  full  trial  on  the  merits.  While 
Mountain  signed  the  consent  order  in 
large  part  to  avoid  a  trial,  this  action 
must  be  viewed  in  the  context  of  an 
antitrust  consent  decree  procedure.  No 
actual  "negotiation"  took  place,  as  the 
government  obtained  all  the  relief  they 
would  have  sought  at  trial.  Furthermore, 
Mountain's  counsel  advised  them  to 
settle  immediately  before  even 
permitting  some  discovery  or  attempting 
to  actually  negotiate  with  the 
government.  In  retrospect,  Mountain 
president  Ellen  Wells  told  CVT  that 
Mountain  now  regrets  signing  the 
consent  agreement,  and  considers  the 
proposed  Final  Judgment  a  mistake. 
This  Court  is  certainly  not  required  to 
coddle  a  defendant's  remorse  in 
agreeing  to  a  settlement,  but  given  the 
enormous  imbalance  in  Moimtain's 
bargaining  position  relative  to  the 
government,  the  Court  should  take 
appropriate  action  to  ensure  the 
interests  of  justice  are  not  comprised  by 
the  government's  abuse  of  discretion. 

If  flie  Court  were  to  order  a  full  trial 
on  the  merits,  the  United  States  would 
likely  withdraw  the  complaint  or 
immediately  negotiate  a  more  equitable 
settlement  with  Mountain.  The  DOJ  has 


never  tested  the  viability  of  its 
physician  network  policies  at  trial,  and 
we  believe  they're  not  about  to  start 
here.  Thus,  ordering  a  trial  would  likely 
produce  a  result  more  conducive  to  the 
interests  of  Mountain  and  the  public 
generally. 

Finally,  given  the  blatant  and 
intentional  misconduct  of  the 
government  in  prosecuting  this  case. 
CVT  asks  the  Court  to  consider 
imposing  sanctions  on  the  United  States 
under  Federal  Rule  of  Civil  Procedure 
11.  The  Court,  on  its  own  initiative,  may 
impose  sanctions  against  a  party  when 
they  make  representations  to  the  Court 
which  have  no  evidentiary  support.  In 
this  case,  the  government  made 
numerous  allegations,  described  above, 
for  which  there  is  no  evidentiary 
support  or  where  material  facts  were 
omitted  in  order  to  mislead  the  Court 
into  reaching  an  erroneous  conclusion. 
Sanctions  are  certainly  warranted,  either 
in  the  form  of  monetary  compensation 
to  Mountain,  or  in  such  other  manner  as 
the  Court  deems  appropriate. 

Conclusion 

The  government's  war  on  physicians 
must  end.  Every  day  the  United  States 
spends  trying  to  blame  doctors  for  the 
failure  of  three  decades  of  government 
policies  is  a  day  that  this  country  moves 
closer  towards  the  complete 
socialization  of  health  care  under 
central  control.  While  the  Court  is  not 
in  a  position  to  make  policy 
pronouncements,  this  case  presents  a 
compelling  opportunity  for  the  judiciary 
to  defend  its  rightful  place  in  the 
constitutional  order  from  government 
manipulations.  At  every  turn,  in  this 
case  and  dozens  more,  the  DOJ  has 
subverted  the  integrity  of  the  judicial 
system  by  advancing  fraudulent  and 
unethical  antitrust  "settlements"  that 
amount  to  nothipg  more  than  a  web  of 
deceit.  This  pattern  simply  caimot  be 
allowed  to  continue. 

Mountain  Health  Care  is  the  innocent 
victim  of  the  United  States'  failure  to 
protect  the  individual  rights  of 
physicians  and  consumers.  Sanctioning 
the  proposed  Final  Judgment  amounts 
to  judicial  coercion,  a  rubber-stamping 
of  the  government's  mob  assault  on  the 
freedoms  and  liberties  of  physicians  to 
join  together  voluntarily  to  preserve  and 
promote  their  economic  self-interest. 
This  is  not  a  valid  use  of  the  antitrust 
laws,  or  any  laws  propagated  by  a 
republican  society.  Rejection  of  the 
proposed  Final  Judgment  is  the  only 
possible  outcome  that  would  serve  the 
public  interest. 


Appendices  to  the  Public  Comments  of 
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"According  to  our  attorneys,  our  only 
opinion  was  to  go  to  trial  against  the  DOJ, 
and  we  were  advised  that  the  cost  of  doing 
so  far  exceeded  an  amount  we  can  afford," 
Wells  said.  "Simply  put,  we  don't  have  the 
same  resources  as  Microsoft,  for  example, 
which  did  take  on  the  government  in 
protracted  legal  proceedings.  It  would  be 
ethically  and  morally  wrong  for  us  to  pass 
costly  legal  expenses  on  to  our  customers  and 
ultimately  to  patients,"  she  said. 

Wells  emphasized  that  the  consent  decree 
filing  is  not  evidence  of  any  wrongdoing, 
rather  an  agreement  to  dissolve  and  sell  its 
assets  to  another  owner.  "The  reason  is  that 
Mountain  HealthCare  is  a  large,  physician- 
owned  network,  and  government  antitrust 
guidelines  are  complex  and  permit 
physicians  to  own  and  operate  networks  only 
under  very  narrow  circumstances.  They  don't 
treat  physician-owned  companies  like  they 
do  others  owned,  for  example,  by  insurance 
companies.  We  think  this  is  wrong." 

Wells  also  pointed  out  that  the 
government's  antitrust  rules  for  networks  are 
not  simple.  "The  DOJ  thought  Mountain 
Healthcare  network  included  too  many 
physicians — which  we  though  benefited 
consumers  since  it  gives  them  more 
physicians  from  which  to  choose,  as  opposed 
to  a  smaller,  more  restrictive  network." 

With  respect  to  sale  of  its  assets,  Guthrie 
said  the  board  has  already  discussed  such  a 
sale  with  a  number  of  potential  buyers  who 
are  interested  in  doing  business  in  the 
Asheville  areas.  "We  hope  to  liquidate  our 
assets  to  a  buyer  that  will  continue  to  provide 
physicians'  and  other  providers  services  to 
our  community.  In  the  meantime,  we  will 
continue  to  respond  to  the  needs  of  our 
constituency."  Guthrie  said. 

Guthrie  said  the  review  process  and 
identity  of  potential  buyers  is  confidential. 
"Mountain  HealthCare  will  maintain  high- 
quality,  proficient  levels  of  professional 
service  to  its  network  and  employers  until 
the  assets  sale  process  is  complete".  Wells 
said. 

Competition  Xeeds  To  Grow  Between 
Insurance  Companies 

By  M.D.  Stephan  Buie 
Posted:  Dec.  30,  2002  11:06  p.m.  (Asheville 
Citizens  Times) 

The  Citizen-Times  reported  on  Dec.  14  that 
the  U.S.  Justice  Department  has  ordered 
Mountain  HealthCare  to  dissolve,  based  on 
accusations  of  price  fixing.  People 
interviewed  in  the  article  expressed  the  hope 
that  dissolving  Mountain  HealthCare  will 
lead  to  increased  competition  and  lower 
health-care  costs.  What  people  outside  health 
care  do  not  understand  is  that  for  the  last  10 
years  or  more  physician  costs  have  been 
controlled  by  managed  care  companies  and 
have  risen  at  a  rate  lower  than  general 
inflation.  The  competition  that  is  needed  is 
among  insurers,  and  dissolving  Mountain 
HealthCare  will  decrease  that  competition 
rather  than  increase  it. 

Mountain  HealthCare  is  an  association  of 
independent  medical  practices  and  was  set 
up  not  to  fix  prices,  but  to  compete  with 
managed  care  organizations.  It  is  not  an 
insurance  company,  but  provides  a  panel  of 
physicians  for  insurance  companies  to 


contract  with.  It  was  established  with  the 
advice  of  attorneys  who  are  experts  in  federal 
antitrust  law.  It  works  through  a  blind 
messenger  system,  whereby  MHC  negotiates 
a  rate  for  services  with  an  employer  and  then 
sends  those  rates  to  each  member  practice. 
Each  practice  independently  decides  whether 
to  accept  the  rate  or  to  counter  propose  a 
different  rate.  All  members  have  been 
informed  that  it  is  not  legal  to  consult  with 
other  practices  about  their  participation  or 
their  rates.  Employers  were  free  to  negotiate 
with  other  managed  care  organizations.  The 
physician  members  also  are  on  panels  of 
other  managed  care  organizations.  It  is  not 
clear  to  me  how  this  is  price  fixing,  but  as 
the  article  indicates,  MHC,  unlike  Microsoft, 
does  not  have  the  money  to  battle  the 
Department  of  Justice. 

The  article  about  the  Mountain  HealthCare 
dissolution  stated,  "local  businesses  were 
socked  with  premium  increases  of  30  percent 
or  more  this  year."  Insurance  rates  are 
affected  by  physician  costs,  hospital  costs, 
drug  costs,  and  the  administrative  costs  of 
the  insurance  companies,  whose  major     ^ 
executives  have  salaries  in  the  millions  of 
dollars.  Managed  care  organizations  were 
initially  created  to  contain  costs  and  to 
increase  efficiencies  in  health  care.  They 
were  successful  in  decreasing  costs  initially, 
and  brought  increases  down  to  the  rate  of 
general  inflation.  After  they  cut  the  fat  out  of 
the  provider  systems,  though,  it  is  not  clear 
that  they  have  been  as  effective  in  trimming 
their  own  fat.  Their  methods  of  controlling 
costs  have  led  ot  greater  inefficiencies  in 
medical  practices,  however,  in  terms  of 
collecting  for  charges  and  excessive 
requirements  for  treatment  plans.  Managed 
care  organizations  have  taken  a  hard  line 
with  payment  to  physicians,  either 
decreasing  payments  or  holding  them  steady 
during  the  last  10  years.  The  individual    ■ 
medical  practice  has  no  bargaining  power 
with  these  large  companies.  It  is  their  way  or 
the  highway.  If  you  own  a  business,  imagine 
running  that  business  without  a  price 
increase  for  the  last  10  years. 

MHC  gave  local  physicians  an  organization 
that  provided  employers  what  they  need 
from  a  managed  care  organization  but  would 
be  more  responsive  to  the  physicians.  In  fact, 
I  have  often  been  frustrated  that  MHC  was 
not  more  responsive  to  the  needs  of  the 
physicians.  Their  billing  was  often  as 
confusing  as  the  managed  care  organizations, 
but  at  least  they  answered  the  phones  when 
we  called. 

More  physicians  are  moving  away  from 
enrollment  in  managed  care  organizations 
and  are  demanding  cash  payment  for 
services.  Billing  for  our  services  has  become 
extremely  complex,  time-consuming  and 
costly.  Each  managed  care  organization  may 
have  several  claim  centers.  If  we  send  our 
claim  to  the  wrong  one,  it  is  rejected  without 
explanation.  Their  claim  centers  apparently 
have  no  cross-referencing  so  they  can't  tell  us 
the  correct  center  to  send  the  claim  to.  The 
insurance  staff  in  my  office  have  become 
convinced  that  this  confusion  is  intentional, 
as  the  harder  it  is  to  collect  for  services,  the 
less  the  insurance  companies  have  to  pay. 
They  do  not  want  to  make  the  system  work 
because  it  is  to  their  benefit  for  it  not  to  work. 
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We  are  spending  more  and  more  time  chasing 
less  and  less  money. 

The  long-term  effect  of  this  will  be  that 
insurance  will  be  worth  less  even  as  one  pays 
more  for  it.  Fewer  physicians  will  be  on 
managed-care  panels  because  they  cannot 
afford  to  and  one  will  have  to  pay  out  of 
pocket  for  one's  medical  care  and  submit 
one's  own  claim  for  insurance 
reimbursement.  That  is  already  happening  in 
several  local  medical  offices.  The 
competition  will  not  be  among  providers  but 
among  patients  to  see  who  can  get  medical 
care.  My  hope  is  that  some  type  of  reform 
will  prevent  that,  whilp  allowing  physicians 
to  collect  for  services  provided. 

Stephen  Buie,  M.D.,  is  a  specialist  in 
psychiatry  practicing  with  the  Pisgah 
Institute  in  Asheville.  He  is  also  an  active 
member  of  the  Buncombe  County  Medical 
Society.  He  lives  in  Asheville. 

Myths  and  Facts  About  Mountain  Health 
Care 

Posted:  January  6,  2003  (Asheville  Citizens 
Times) 

Since  the  federal  government's 
announcement  of  a  forced  dissolution  of 
Mountain  Health  Care  a  few  weeks  ago,  some 
of  the  facts  of  the  case  have  gone 
unanswered.  Here  are  answers  to  some  of  the 
misunderstandings  and  most  commonly- 
asked  questions  about  this  issue. 

Myth:  Mountain  Health  Care  is  an 
insurance  company  and/or  contracts  with 
managed  care  companies. 

Fact:  Mountain  Health  Care  is  a  fully 
credentialed  network  of  providers 
(physicians,  therapists,  nurses  and  medical 
laboratories,  to  name  a  few)  which  contracts 
directly  with  self  funded  employers  and  fully 
insured  companies.  Mountain  Health  Care 
does  not  approve  or  pay  claims,  and  has  no 
contracts  with  managed  care  companies. 

Myth:  In  order  for  an  individual  to  see  a 
Mountain  Health  Care  provider  his/her 
employer  must  participate  with  Mountain 
Health  Care. 

Fact:  Since  Mountain  Health  Care  is  not  an 
exclusive  network,  providers  are  free  to 
participate  with  any  network  or  plan  they 
choose.  Your  employer  does  not  have  to 
contract  with  Mountain  Health  Care  in  order 
for  you  to  see  those  providers. 

Myth:  The  Mountain  Health  Care  fee 
schedule  resulted  in  artificially  higher 
reimbursements  for  physicians. 

Fact:  The  majority  of  health  plans  covering 
lives  in  Western  North  Carolina  have  fee 
schedules,  most  of  which  offer  higher  total 
reimbursements  than  Mountain  Health  Care's 
fee  schedule.  In  response  to  existing  antitrust 
guidelines.  Mountain  Health  Care  has 
transitioned  to  a  messenger  model  where 
each  payer  negotiates  directly  with  each 
physician. 

Myth:  Mountain  Health  Care  providers  set 
their  office  charges  based  on  the  Mountain 
Health  Care  fee  schedule. 

Fact:  Providers  in  WNC  establish  their  own 
office  charges.  These  charges  apply  to  all 
patients  seen  by  the  provider  regardless  of 
their  health  plan,  are  set  independently  and 
are  not  shared  with  other  providers. 

Myth:  All  Mountain  Health  Care  providers 
are  company  shcireholders. 


Fact:  Of  the  1800  participating  providers  in 
the  Mountain  Health  Care  network  only  401 
physicians  have  chosen  to  be  stockholding 
members. 

Myth:  Mountain  Health  care  has  no 
competition  in  the  Western  North  Carolina 
market. 

Fact:  Employers  in  the  Western  North 
Carolina  market  place  are  contracted  with 
many  different  health  plans.  Mountain  Care 
members  make  up  an  average  of  only  8%  of 
our  providers  patient  base,  and  the 
overwhelming  majority  of  Mountain  Health 
Care  providers  participate  with  other  plans. 

Myth:  The  federal  government  discovered 
the  Mountain  Health  Care's  fee  schedule  is  so 
high  is  has  led  to  higher  health  care  costs  in 
Western  North  Carolina. 

Fact:  Premiums  have  increased  in  all  types 
of  health  care  plans  and  in  most  regions 
across  the  country;  the  increase  in  healthcare 
costs  in  Western  North  Carolina  is  not 
unusual.  There  are  many  factors  that 
influence  overall  health  care  costs  across  the 
nation  including  improved  technology, 
rapidly  escalating  drug  prices,  an  aging 
population,  the  trend  toward  higher  jury 
awards  in  medical  malpractice  cases  and 
hospital  consolidations.  Physician  fees 
account  for  less  than  22%  of  total  health-care 
costs  and  it  is  difficult  to  see  how  Mountain 
Health  Care,  whose  covered  lives  represent 
only  8%  of  our  providers'  patient  base,  could 
be  held  primarily  responsible  for  these 
increases.  The  January  21  issue  of  Modern 
Healthcare  magazine  stated.  "The 
government  blamed  the  acceleration  (of 
health-care  costs]  on  larger  increases  in  the 
indices  for  prescription  drugs  and  hospital 
services,"  while  MHC's  prices,  with  minor 
exceptions,  did  not  increase  between  1994 
and  the  present. 

Myth:  The  doctors  who  formed  Mountain 
Health  Care  did  so  in  an  attempt  to  secure 
comparatively  higher  reimbursement  rates. 

Fact:  Mountain  Health  Care  was  formed  to 
ensure  quality,  cost  effective  health  care  for 
the  residents  of  western  North  Carolina.  We 
hope  that  our  members  and  all  residents  of 
western  North  Carolina,  after  considering  all 
the  facts,  understand  that  the  existence  of 
Mountain  Health  Care  did  not  cause  your 
health  care  costs  to  increase.  We  also  hope 
you  will  realize  that  the  forced  dissolution  of 
Mountain  Health  Care  will  in  no  way  lower 
or  drastically  alter  health  care  costs  within 
the  region.  Now,  as  always.  Mountain  Health 
Care  and  its  participating  providers  have  the 
best  interest  of  our  members  and  community 
at  heart  and  will  do  all  that  we  can  to 
continue  to  provide  cost  effective,  quality 
health  care  to  you. 

Appendix  B 

Brief  of  S.M.  Oliva  as  Amicus  Curiae 

Statement  of  Interest 

I,  S.M.  Oliva,  declare  that  I  have  no 
financial  interest  in  this  case,  nor  do  I  have 
a  financial  interest  in  any  competitor  of 
Mountain  Health  Care,  P.A.  The  views 
expressed  in  this  brief  are  my  own,  and  are 
based  on  my  experience  as  a  public  policy 
analyst  in  the  field  of  antitrust  and 
competition  law.  v 


Summary 

In  reviewing  the  Proposed  Final  Judgment 
before  the  Court  in  this  cas&,  amicus  offers 
two  arguments: 

•  The  United  States  failed  to  disclose 
material  facts  in  their  complaint  and 
Competitive  Impact  Statement  (CIS). 

•  The  United  States  provided  insufficient' 
information  in  the  CIS  regarding  the  status 
and  role  of  Mountain  Health  Care  in  the 
relevant  marketplace,  as  well  as  how 
Mountain's  acts  directly  impacted 
competition  in  those  markets. 

A  major  purpose  of  the  Tunney  Act '  is  to 
facilitate  public  comments  which  may  assist 
the  Court  in  determining  whether  a  proposed 
consent  decree  is  in  the  public  interest.  The 
CIS,  in  part,  is  supposed  to  provide  the 
public  with  an  adequate  description  of  the 
"practices  or  events"  giving  rise  to  an  alleged 
antitrust  violation,  as  well  as  disclosure  of 
any  "determinative  materials  or  documents" 
considere^d  by  the  government  in  preparing 
the  proposed  Final  Judgment. 

In  this  case,  the  CIS  failed  both  of  these 
tests.  The  United  States  took  substantial 
shortcuts  in  complying  with  the  Tunney  Act, 
and  in  the  process  failed  to  fulfill  Congress's 
underlying  objectives.  This  Court,  however, 
possesses  broad  statutory'  power  to  remedy 
this  situation,  by  directing  the  United  States 
to  file  a  revised  CIS  that  provides  the 
public — and  the  Court — with  adequate 
information  to  decide  whether  the  proposed 
decree  is  in  the  public  interest. 

Failure  To  Disclose  Material  Facts 

In  the  complaint,  the  United  States  asserts 
that  Mountain  "organized  and  directed  an 
effort  to  develop  a  uniform  fee  schedule  to 
be  used  to  negotiate  and  contract  for  fees  for 
physician  reimbursement"  ^  from  a  number 
of  managed  care  companies  and  other  third-' 
part  benefit  providers.  This  fee  schedule, 
according  to  the  government,  "unreasonably 
restrained  competition"  in  violation  of 
section  1  of  the  Sherman  Act.^  As  a  result, 
the  United  States  filed  suit  to  obtain  the 
dissolution  of  Mountain  "before  further 
injury  to  consumers  in  North  Carolina  or 
elsewhere  occurs."  ■• 

This  "uniform  fee  schedule"  is  the  nexus 
of  the  complaint  and  the  resulting  proposed 
Final  Judgment.  So  long  as  Mountain 
maintains  this  schedule,  consumers  remain 
in  danger  under  the  Sherman  Act.  The  only 
way  to  get  rid  of  the  schedule,  in  the 
government's  view,  is  for  Mountain  to  be 
denied  its  very  existence.  Otherwise,  this  fee 
schedule  will  continue  to  run  amok, 
spreading  its  anti-competitive  effects . 
throughout  western  North  Carolina. 

But  the  problem  is,  the  fee  schedule  the 
government  speaks  of  may  no  longer  be  in 
play.  According  to  statements  made  to 
amicus  by  Ellen  Wells.  Mountain's  president 
and  chief  executive.  Mountain's  current  "fee 
schedule"  is  nothing  more  than  individual 
doctors  informing  an  independent  consultant 
about  their  general  pricing  terms.  In  other 
words,  a  third  party  spoke  to  Mountain's 


'15U.S.C.  §l6(b)-^h). 

^Compi.  11. 

^Id. 

*Id. 
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physicians  sep  irately,  obtained  independent 
fee  requests,  ai  d  passed  that  information 
along  to  the  m,  naged  care  companies  and 
other  payors.  /  t  no  point,  according  to  Wells, 
was  there  an  aj  reement  or  conspiracy  among 
Mountain  phyj  icians  io  create  a  "universal" 
schedule  of  fix  ;d  fees.^ 

Not  only  dot  s  this  system  not  violate  the 
Sherman  Act.  I  lie  United  States  expressly 
_  endorses  this  t  'pe  of  "messenger  model"  as 
a  safe  haven  fri  m  the  general  prohibition  on 
independent  p  lysicians  collectively 
bargaining  witi  i  payors.  According  to  the 
1996  revisions  Io  the  Department  of  Justice- 
Federal  Trade  ( lommission  Statements  of 
Antitrust  Enfoipemer.t  Policy  in  Health  Care: 
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claim,  then,  is  true,  and  they 
ar  transitioning  to)  a 

there  is  no  need  for  the 
oposed  remedy^-dissolution 
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employed  a  messenger  model, 
doesn't  even  offer  evidence 
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a  carefully  edited,  limited 
facts,  omitting  a  key  detail 
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Care,  P.A.  (Jan.  23,  2003). 

1463  (1974),  reprinted  in  1974 
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warranted  public  disclosure.^  Amicus 
disagrees. 

The  complaint  and  CIS  repeatedly 
argue  that  Mountain's  actions  illegally 
"increased  physician  reimbursement 
fees."  8  The  complaint  argues  that 
customers  "have  paid  higher  prices  for 
physician  services  sold  through 
managed  care  purchasers  than  they 
would  have  paid  in  the  absence"  of 
Mountain's  actions.^  The  CIS  further 
states  that  Mountain's  physicians  "have 
not  clinically  or  financially  integrated 
their  practices"  in  such  a  way  as  to 
justify  maintaining  their  uniform  fee 
schedule.'" 

None  of  these  arguments  are 
supported  by  evidence,  at  least  not 
evidence  that's  presented  for  public 
review  in  the  complaint  or  CIS.  For 
example,  the  public  knows  nothing, 
from  the  government's  disclosures,  of 
the  exact  nature  of  the  market  for 
physician  services  in  western  North 
Carolina.  We  don't  know  who  Mountain 
was  competing  with,  what  prices  they 
were  charging,  or  even  how  consumer 
prices  fared  in  comparison  to 
neighboring  marketplaces.  We  certainly 
don't  know  if  Mountain's  actions 
actually  harmed  any  consumers.  We 
simply  don't  know  much  of  anything, 
beyond  the  government's  mere 
allegation  that  there  was  a  fee  schedule, 
and  that  it  was  illegal. 

Once  again,  amicus  faces  conflicting 
information.  The  United  States  claims 
that  Mountain  increased  costs  and 
harmed  consumers.  Mountain's  Ellen 
Wells,  in  contrast,  claims  to  amicus  that 
Mountain's  customers  realized  an 
average  14-20%  savings  over  other 
service  networks.  Nothing  in  the 
complaint  or  CIS  points  this  out." 
Furthermore,  there  is  not  evidence  in 
the  public  record  that  suggests  any 
Mountain  customer  was  dissatisfied 
with  their  services  or  costs.  Even  one 
consumer  complaint  would  provide 
valuable  information  to  the  public  on 
the  exact  nature  of  the  alleged  illegal 
actions.  But  once  again,  we're  left  only 
with  the  government's  word,  despite  the 
existence  of  evidence  that  refutes  key 
points  of  their  argument. 

It's  worth  noting  that  the 
government's  lack  of  disclosure  is 
hardly  unusual  in  a  Tunney  Act 
proceeding.  In  the  overwhelming 
majority  of  antitrust  settlements,  the  CIS 
provides  little  useful  information  about 
a  case.  In  one  recent  proceeding,  Albert 


'Competitive  Impact  Statement,  68  FR  1.478, 
1,481  (Ian.  10.  2003). 
"Compl.  1  14. 
aCompl.  117(c). 
'"CIS,  68  FR  at  1.480. 
' '  Telephone  interview. 


Foer  of  the  American  Antitrust  Institute 
noted:  "The  (Justice]  Department  has 
traditionally  been  reluctant  to  say  a 
great  deal  in  its  CIS  disclosures, 
presumably  because  it  risks  disclosure 
of  confidential  information,  adds  to  the 
staffs  workload,  and  opens  up  the  door 
to  additional  inquiry."  '^  All  of  these 
explanations  may  be  applicable  in  this 
case,  but  none  of  them  justify 
withholding  relevant  and  material 
information  from  the  public. 

At  an  absolute  minimum,  the  United 
States  should  provide  the  public  with 
enough  information  to  assess  the  state  of 
the  affected  marketplace  at  the  time  the 
complaint  is  filed,  and  also  empirical 
evidence  demonstrating  how  the 
proposed  remedy  is  likely  to  restore 
competition  allegedly  lost.  The 
government  may  consider  this  an 
inconvenient  burden,  but  the  Tunney 
Act  does  not  contain  exceptions  for 
official  laziness. 

This  Court  has  clear  authority  to 
compel  government  disclosure  of 
relevant  information.  Congress  stated  as 
much  in  the  Tunney  Act's  legislative 
history,  noting  "the  court  must  obtain 
the  necessary  information  to  make  its 
determination  that  the  proposed  consent 
decree  is  in  the  public  interest."  "  And 
in  one  of  the  few  cases  where  a  court 
actually  employed  its  Tunney  Act 
discretion.  United  States,  v.  Central 
Contracting  Co.,^'^  the  district  judge 
emphasized  the  importance  of  vigorous 
judicial  enforcement  of  the  public's 
right  to  information: 

The  need  for  scrutiny  is  important  in  any 
case,  but  judicial  scrutiny  is  perhaps  more 
important  in  a  run-of-the-mill  case  on  which 
public  attention  is  not  focused  and  where 
abuse  may  escape  unnoticed  than  in  a  "big 
case"  where  public  interest  supplements  the 
court's  scrutiny.  If  the  Court  in  this  case 
doesn't  scrutinize  there  will  be  no 
independent  scrutiny.'^ 

Similarly,  this  "run-of-the-mill"  case  runs 
the  risk  of  escaping  public  attention  and 
scrutiny  completely.  Without  timely 
intervention  by  this  Court  to  procure 
necessan,'  additional  information,  it  is  likely 
the  proposed  Final  Judgment  will  be  entered 
without  any  serious  examination  of  the 
government's  arguments.  This  would  render 
the  Tunney  Act  effectively  worthless  in 
safeguarding  the  public  interest. 

Conclusion 


The  public — and  this  Court — cannot  rely 
id  CIS.  in  their  present 


ider 


on  the  complaint  and  CIS.  in  their  preser 
form,  to  make  a  proper  determination  un 
the  Tunney  Act  on  whether  entry  of  the 

'2  Letter  from  Albert  A.  Foer  to  Roger  W.  Fones 
2  (Dec.  27,  2002)  (available  at  http:// 
antitrustinstitute.org/recent2/223a.pdfl. 

"H.R.  Rep.  No.  93-1463.  reprinted  in  1974 
U.S.CC.A.N.  at  6538  (citing  S.  Rep.  93-298). 

«537  F  Supp.  571  (E.D.  Va.  1982). 

•5  Id.  at  575. 
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proposed  Final  Judgment  is  in  the  public 
interest.  The  United  States  omitted  key  facts 
from  the  complaint,  and  failed  to  disclose 
relevant  information  that  would  assist  the 
public  in  forming  reasoned  judgments  about 
this  case.  The  Tunney  Act  grants  the  Court 
ample  power  to  ensure  the  government's  full 
compliance,  and  this  case  warrants  exercise 
of  that  power. 

Accordingly,  the  Court  should  direct  the 
United  States  to  file  a  revised  complaint  and 
CIS,  addressing  the  objections  and  concerns 
set  forth  in  this  brief.  Additionally,  the  Court 
should  extend  the  public  comment  period  to 
allow  third  parties  adequate  time  to  review 
the  revised  disclosures  so  that  they  may 
provide  appropriate  comments  to  the  Court. 
Respectfully  Submitted, 

Dated:  February  15.  2003. 
S.M.  Oliva. 

2000  F  Street.  NW..  nsiS.  Washington.  DC 
20006-4217.  Tel:  1202)  223-0071.  E-mail: 
smoliva©voluntaTyirade.org.  Amicus  Curiae. 

The  Center  for  the  Advancement  of 
Capitalism 

March  10,  2003. 

Mr.  Mark  J.  Bolti. 

Chief.  Litigation  Section.  Antitrust  Division. 
U.S.  Department  of  Justice.  1401  H 
Street,  NW..  Room  4000.  Washington.  DC 
20530. 

Re:  Public  comments  in  United  States  v. 
Mountain  Health  Care 

Dear  Mr.  Botti:  Pursuant  to  the  rights  of  the 
public  under  the  Antitrust  Procedures  and 
Penalties  Act.  15  U.S.C.  §  16(b)-(h),  I  am 
writing  to  express  the  opposition  of  the 
Center  for  the  Advancement  of  Capitalism 
(CAC)  1  to  the  proposed  Final  Judgment  in 
the  case  of  United  States  v.  Mountain  Health 
Care,  now  pending  before  the  U.S.  District 
Court  for  the  Western  District  of  North 
Carolina.  CAC  has  reviewed  the  Competitive 
Impact  Statement  and  the  proposed  Final 
Judgment  and  it  finds  that  the  proposed  Final 
Judgment  undermines  the  public  interest  and 
ought  to  be  rejected  by  the  Court. 

1.  The  Proposed  Final  Judgment  Ordering 
the  Dissolution  of  Mountain  Health  Care  Is 
Unjustified  by  the  Facts 

The  proposed  Final  Judgment  demands  the 
complete  dissolution  of  Mountain  Health 
Care  on  the  grounds  that  it  illegally 
negotiated  a  uniform  fee  schedule  with 
insurance  companies.  Such  a  draconian  end 
to  a  company  that  has  been  in  existence  since 
1994  and  competently  and  caringly  served 
the  health  needs  of  almost  70.000  North 


'  The  Center  for  the  Advancement  of  Capitalism 
is  a  District  of  Columbia  corporation  organized  in 
1998.  and  exempt  from  income  tax  under  Section 
501(c)(4)  of  the  Internal  Revenue  Code.  CAC's 
mission  is  to  present  to  policymakers,  the  judiciary 
and  the  public  analyses  to  assist  in  the 
identification  and  protection  of  the  individual 
rights  of  the  American  people.  CAC  applies  Ayn 
Rand's  philosophy  of  Objectivism  to  contemporary 
public  policy  issues,  and  provides  empirical  studies 
and  theoretical  commentaries  on  the  impact  of  legal 
and  regulator,'  institutions  upon  the  rights  of 
American  citizens.  CAC  has  no  financial  interest  in 
the  outcome  of  this  case,  nor  has  CAC  received  any 
compensation  from  the  defendants  in  connection 
with  these  comments. 


Carolinians  is  shocking.  It  clearly  implies 
that  Mountain  Health  Care's  mere  existence 
as  a  physician-owned  network  of  healthcare 
providers  is  outside  the  confines  of  legal 
behavior  under  the  government's 
interpretation  of  the  antitrust  laws,  whatever 
Mountain's  actual  behavior.  CAC  rejects  this 
implication  outright.  In  no  way  did  the 
government  adequately  justif\'  its  dissolution 
of  Mountain  Health  Care. 

Under  FTC-DOJ  policy,  doctors  may 
collectively  bargain  with  health  insurance 
companies  by  using  three  methods: 
capitation,  withholding,  and  the  messenger 
model.  Capitation  requires  physicians  accept 
a  fixed  fee  per  patient  regardless  of  the  actual 
costs  of  treating  that  patient.  Withholding 
allows  the  insurer  to  withhold  a  percentage 
(20-30%  or  more)  of  a  physician's 
reimbursement  unless  some  arbitrary  goal  is 
met.  such  as  reducing  the  frequency  of  a 
particular  procedure.  The  messenger  model 
allows  a  third-party  to  serve  as  a  one-way 
conduit  from  the  insurer  to  the  doctors. 

Mountain  Health  Care  maintains  that  in 
accordance  with  the  above  guidelines,  it  now 
uses  the  messenger  model  in  its  negotiations. 
Yet  nowhere  is  this  critical  fact  mentioned  in 
the  government's  Competitive  Impact 
Statement.  CAC  considers  this  to  be  a  galling 
and  relevant  omission. 

2.  The  Case  Against  Mountain  Health  Care 
Is  an  Attempt  on  the  Part  of  the  Government 
To  Erode  the  Rights  of  Physicians  in  the 
Name  of  Serving  an  Improperly  Defined 
Concept  of  the  "public  interest" 

The  "public  interest"  is  properly  defined 
by  the  principle  of  individual  rights  as 
expressed  in  the  Declaration  of  Independence 
and  animated  by  the  Constitution.  The 
principle  of  individuals  rights  is  not  mere 
.  claptrap  to  be  ignored  by  DOJ  lawyers,  but 
the  organizing  principle  of  legitimate 
government. 

Yet  CAC's  observations  of  the 
government's  antitrust  actions  in  health-care 
lead  it  to  believe  that  the  government  is 
simply  pursuing  a  policy  of  reflexivelv 
reducing  healthcare  costs,  even  at  the  price 
of  squelching  the  rights  of  physicians  to 
pursue  their  legitimate  economic  interests  via 
institutions  able  to  negotiate  on-par  with 
health  insurance  companies. 

In  effect,  current  government  policies  in 
healthcare  uses  antitrust  to  obtain  the  partial 
socialization  of  medicine  absent  clear 
congressional  authority,  violates  the  rights  of 
physicians  to  profit  from  their  work,  and 
removes  the  financial  incentive  that  brings 
most  individuals  to  pursue  careers  in  the 
healthcare  industry. 

Yet  every  attempt  CAC  has  made  thus  far 
to  point  out  these  glaring  contradictions  in 
other  Antitrust  Procedures  and  Penalties  Act 
proceedings  has  resulted  in  the  government's 
evasion  of  CAC's  core  arguments.  We  hold 
that  even  under  the  nation's  system  of 
antitrust,  the  government  can  not  make  literal 
serfs  of  some  of  its  citizens  because  they  seek 
to  pursue  their  legitimate  economic  interests. 
Consumers  can  not  possibly  benefit  from 
denying  physicians  the  right  to  collectively 
bargain  their  fees. 


3.  The  Court  Ought  To  Use  Its  Authority 
Under  the  Antitrust  Procedures  and 
Penalties  Act  To  Check  the  Unrestrained 
Government  Incursion  Against  the  Rights  of 
Physicians 

CAC  notes  that  the  complexities  of 
antitrust  proceedings  are  such  that  few  of  the 
government's  targets  for  enforc:ement  can 
afford  to  offer  a  full  defense  of  their  actions, 
even  as  they  maintain  their  complete 
innocence.  Mountain  Health  Care  claims  that 
it  only  agreed  to  the  settlement  because  it  has 
limited  assets  that  preclude  it  from  fighting 
the  requisite  court  battle  with  the 
government.^  CAC's  obser\'ations  of  the 
government's  antitrust  actions  in  healthcare 
lead  it  to  believe  that  the  government 
specifically  targets  those  utilikelv  to  offer  a 
defense.  VVhile  CAC  recognizes  the  burden 
on  the  accused  to  defend  them.selves.  we 
nevertheless  consider  this  pattern  to  be 
relevant  in  observing  how  the  government 
carries  out  its  mission  of  defining  and 
defending  the  public  interest. 

4.  Mountain  Health  Care's  Business  Under 
Review  Was  Not  Interstate  Commerce 

CAC  also  observes  that  Mountain  HeaUh 
Care's  conduct  as  a  preferred-provider 
organization  took  place  wholly  within  North 
Carolina,  as  outlined  in  the  Competitive 
Impact  Statement.  The  Ju.stice  Department's 
assertion  of  jurisdiction  here  is  tenuous  at 
best. 

Conclusion 

Ultimately.  CAC's  observations  of  these 
facts  lead  it  to  question  the  appropriateness 
of  the  proposed  Final  Judgment.  Considering 
the  impact  on  both  Mountain  Health  Care 
doctors  and  their  patents,  CAC  believes  a 
substantive  review  and  ultimate  rejection  of 
the  proposed  Final  Judgment  is  in  order.  If 
the  Antitrust  Procedures  and  Penalties  Act 
protects  the  public  interest  from  inadequate 
antitrust  settlements,  than  it  is  incumbent 
upon  the  Court  to  use  it  to  protect  the  public 
from  excessive  antitrust  settlements.  The 
"reaches  of  the  public  interest"  apply  to  both 
producers  and  consumers,  and  gross  injustice 
toward  producers  can  not  be  held  to  be  in  the 
legitimate  interest  of  consumers. 

CAC  believes  the  government's  position  is 
clear  and  direct:  any  attempt  by  physicians 
to  advance  their  own  economic  rights 
collectively  is  inherently  suspect,  if  not 
outright  illegal.  It  would  be  refreshing  to  see 
the  government's  case  stand  the  test  of  a  trial, 
but  in  that  absence.  CAC  believes  the  Court 
still  has  it  within  its  power  to  challenge  the 
government's  brazenly  erroneous  conclusions 
by  rejecting  the  proposed  Final  Judgment. 

Respectfully  Submitted. 
Nicholas  P.  Provenzo. 
Chairman. 

February  25.  2003 

Mr.  Mark  J.  Botti  {via  facsimile  202-307- 

5802). 
Chief,  Litigation  I  Section,  Antitrust  Division, 

U.S.  Department  offustice,  1401  H 

Street.  NW..  Room  4000,  Washington,  DC 

20530. 


'http://wviM-.mountainhealthcare.com/ 
pressreiease.htm  on  4/10/03. 
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Re:  Public  comtnents 
Mountain 


in  United  States  v. 
iealth  Care 


Dear  Mr.  Bot 
opposition  to  t 
the  case  of  Uni  ed 
Care,  now  pen( 
Court  for  the  VVjestern 
Carolina.  The 
benefit  the  pub 
cause  harm  to 
thousands  of  Ntirth 
benefits  of  a 
network 


i:  I  am  writing  to  express 
e  proposed  Final  Judgment  in 
States  V.  Mountain  Health 
ing  before  the  U.S.  District 
District  of  North 
ptoposed  judgment  will  not 

ic  interest,  and  will  actually 
donsumers  by  depriving 

Carolina  residents  of  the 
prehensive,  stable  physician 


I  CO  n 


us  iness  I 


In  my  opinio  i 
lacks  insights  i 
Mountain's  b 
good  faith  efforjs 
FTC  Statement 
Policy  in  Healtl 
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imposed  on  Maintain 
experience  wi 
process,  the 
operates  the 
presumption  mfans 
advisors,  are 
beginning  of  an 

Also,  the  anti 
applied  against 
helping  the  pari  i 
originally  intended 
against  *   * 
day  "robber  barkns 


iti 


me  ssenger  i 


tl 


companies,  win 
and  unchecked 
healthcare  prov 
caused  rising  h 
standard  FTC-' 


the  Justice  Department 
to  the  practices  of 

to  understand  their 
to  comply  with  the  DOJ- 
of  Antitrust  Enforcement 
Care  and  has  ignored  the 
the  consent  decree  being 
.  Through  personal 
the  anti-trust  settlement 
go\^rnment  claims  that  no  one 
model  correctly.  This 
physicians,  and  their 
presumed  guilty  from  the 
investigation. 

trust  laws,  as  they  are  being 
ahysician  networks,  are  only 
es  that  the  Sherman  Act  was 
to  protect  the  public 
health  plans.  The  modern 
"  are  the  insurance 
billions  of  dollars  in  profits 
sower  against  employers  and 
ders.  Physicians  have  not 
Ithcare  premiums,  as  the 
E^J  consent  language  would 
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suggest.  In  fact,  the  physician  fee  schedules 
from  insurance  carriers,  including  the  largest 
payor.  Medicare,  have  not  even  kept  up  with 
normal  inflation,  much  less  medical  inflation 
rates  since  the  1970s. 

The  "excuse"  of  per  se  price  fixing  in 
pursuing  these  prosecutions  is  an  attempt  by 
the  government  to  not  have  to  prove  a  case. 
The  fact  that  physicians,  and  their  advisors, 
have  no  resources  to  sustain  an  FTC-DOJ 
investigation  much  less  contest  a  settlement 
offer,  should  not  be  a  reason  for  the 
government  to  continue  bullying 
professionals  into  settlement  after  settlement 
without  providing  a  reasonable  means  for 
physicians  to  continue  to  operate  a  practice 
in  a  world  dominated  by  billion-dollar 
insurers.  However,  the  federal  government 
continues  chalking  up  'victories'  in  the  arena 
of  physician  network  dissolution  under  the 
guise  of  ridding  the  world  of  anti-trust 
offenders.  I've  asked  repeatedly,  and  have  not 
received  an  answer.  "Who's  been  hurt?"  in 
these  recent  cases  pursued  by  the  DOJ  and 
FTC.  I  ask  again,  and  beg  for  an  answer, 
"Who's  been  hurt?"  in  this  case  against 
Mountain. 

While  I'm  not  happy  to  have  settled  anti- 
trust cases  recently,  I  find  the  inconsistency 
in  the  application  of  the  consent  decree  with 
Mountain  disturbing.  Why  should  one 
physician  network  be  offered  an  opportunity 
to  continue  to  operate  while  another  is  forced 
to  disband?  In  either  event,  the  physicians 
are  forced  to  operate  their  practices  with 
blinders  on,  practicing  as  individuals  at  the 
mercy  of  the  health  plan  forced  to  operate 
their  practices  with  blinders  on,  practicing  as 


individuals  at  the  mercy  of  the  health  plan 
contract  offers.  In  both  outcomes  the 
physicians  are  left  with  no  ability  to  do 
anything,  having  "failed"  at  the  application 
of  the  only  safe  harbor  offered  by  the 
government — the  exclusive  messenger  model. 
How  would  ohe  treatment  of  the  organization 
(continue  versus  disband)  affect  the  members 
of  the  patient  community  differently? 
Dissolution  seems  to  only  serve  the  purposes 
of  exacting  a  harsher  punishment. 

The  Justice  Department  has  not  taken  into 
account  the  interests  of  actual  consumers. 
Nor  have  they  ever  considered  the  rights  of 
Mountain's  shareholders  and  physicians.  As 
citizens  of  the  United  States,  they  have  an 
absolute  right  to  freely  associate  with  other 
professionals  for  their  mutual  benefit.  It  is 
not  a  crime  to  act  in  one's  economic  self- 
interest,  so  long  as  one  does  not  implement 
actual  force  against  other  individuals.  Since 
there's  no  evidence  Mountain  ever  initiated 
force  against  its  customers,  there  is  no 
justification  for  the  extreme  remedy  provided 
for  in  this  final  judgment. 

For  these  reasons,  the  Justice  Department 
should  withdraw  the  proposed  Final 
Judgment  and  dismiss  its  complaint  against 
Mountain. 

Please  include  these  comments  in  the 
official  record  of  this  case,  pursuant  to  the 
Tunney  Act. 

Sincerely, 
Marcia  L.  Brauchler, 
Physicians'  Ally,  Inc.,  P.O.  Box  260661. 
Littleton,  CO  80163-0171,  (303)  346-2935. 

BILUNG  CODE  4410-1 1-M 
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Physicians'  Ally,  Inc. 


'  irnlih  (  c.V  '.  rf'-^v.ivf.i'. 


2722  W.  Cactus  Wuff  PiKe 
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Ptease  find  foltoiwinQ  this  fax  cover  a  public  comment  letter. 


BILUNG  CODE  4410-11-C 

January  25,  2003. 


Dear  Mr.  Botti,  I  am  writing  to  Decree  relating  to  the  dissolution  of 

conunent  about  the  proposed  Consent         Mountain  Health  Care.  It  is  common 
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current  and  former 
the  CEO,  Ellen  Wells, 
off  changing  to 
because  she  was  under 
that  the  DOJ  would  just 
was  also  concerned  that 
the  5%  withhold  that 
chafing  the  providers  on 
jeopardize  the 
impacting  her  bonus. 
noting  but  total 
the  government  and  total 
1  he  employers  that 

MHC  for  what  they 
discounted  rates  from 
deserves  to  dissolve 
deserves  to  be  named 
perpetrator  of  this 


ployees 


1  Antitrust  division, 
Dept.  of  Justice,  1401 
Room  4000, 
Hm,  DC  20530. 

If  Mountain  Health 
you  say  it  did,  why  does 
lun  ads  in  the  newspaper 
like  it  is  totally 
anjything?  (Please  read  the 
de  in  this  letter).  I  am 
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January  26,  2C03 
Mr.  Mark  Bott 
Chief  Litigati 

United  States 

H  Street 

Washingt 
Dear  Mr 
Care  did  what 
the  company 
making  it  sou 
innocent  of 
ads  that  I incl 
confused 

Thank  ]  ou 

Myths  and  Fafts  about  Mountain 
Health  Care 

Since  the  felleral  government's 
announcemen  of  a  forced  dissolution  of 
Mountain  Hea  th  Care  a  few  weeks  ago, 
some  of  the  fa(  ts  of  the  case  have  gone 
unanswered.  Y  ere  are  answers  to  some 
of  the  misund(  rstandings  and  most 
commonly-ask  ed  questions  about  this 
issue. 
Myth:  Mounta 

insurance 

contracts 

companiei ; 
Fact:  Mountaii  i 

credential  ;d 

(physiciar  s 

medical  1 

which  coi^tracts 

funded 


n  Health  Care  is  an 
company  and/or 
1  vith  managed  care 


en  pi 


companies 
does  not 
has  no 


companiej 
Myth:  In  order 

a  Moimtai  i 

his/her  en 

with  Mountain 
Fact:  Since  Mquntain 

an  exclus 

free  to 


Health  Care  is  a  fully 

network  of  providers 
,  therapists,  nurses  and 
a^oratories,  to  name  a  few) 
directly  with  self 
oyers  and  fully  insured 
Mountain  Health  Care 
a  jprove  or  pay  claims,  and 
contracts  with  managed  care 


for  an  individual  to  see 
Health  Care  provider 
ployer  must  participate 
Health  Care. 
Health  Care  is  not 
network,  providers  are 
participate  with  any  network 


ive : 


or  plan  they  choose.  Your  employer 
does  not  have  to  contract  with 
Mountain  Health  Care  in  order  for 
you  to  see  those  providers. 
Myth:  The  Mountain  Health  Care  fee 
schedule  resulted  in  artificially 
higher  reimbursements  for 
physicians. 
Fact:  The  majority  of  health  plans 
covering  lives  in  western  North 
Carolina  have  fee  schedules,  most 
.  of  which  offer  higher  total 
reimbursements  than  Mountain 
Health  Care's  fee  schedule.  In 
response  to  existing  antitrust 
guidelines.  Mountain  Health  Care 
has  transitioned  to  a  messenger 
model  where  each  payer  negotiates 
directly  with  each  physician. 
Myth:  Mountain  Health  Care  providers 
set  their  office  charges  based  on  the 
Mountain  Health  Care  fee  schedule. 
Fact:  Providers  in  western  North 

Carolina  establish  their  own  office 
charges.  These  charges  apply  to  all 
patients  seen  by  the  provider 
regardless  of  their  health  plan,  are 
set  independently  and  are  not 
shared  with  other  providers. 
Myth:  All  Mountain  Health  Care 
providers  are  company 
shareholders. 
Fact:  Of  the  1800  participating  providers 
in  the  Mountain  Health  Care 
network  only  401  physicians  have 
chosen  to  be  stockholding  members. 
Myth:  Mountain  Health  Care  has  no 
competition  in  the  western  North 
Carolina  market. 
Fact:  Employers  in  the  western  North 
Carolina  market  place  are 
contracted  with  many  different 
health  plans.  Mountain  Health  Care 
members  make  up  an  average  of 
only  8%  of  our  providers  patient 
base,  and  the  overwhelming 
majority  of  Mountain  Health  Care 
providers  participate  with  other 
plans. 
Myth:  The  federal  government 

discovered  that  Mountain  Health 
Care's  fee  schedule  is  so  high  it  has 
led  to  higher  health  care  costs  in 
western  North  Carolina. 
Fact:  Premiums  have  increased  in  all 
types  of  health  care  plans  and  in 
most  regions  across  the  country;  the 
increase  in  health  care  costs  in 
western  North  Carolina  is  not 
unusual.  There  are  many  factors 
that  influence  overall  health  care 
costs  across  the  nation  including 
improved  technology,  rapidly 
escalating  drug  prices,  an  aging 
population,  the  trend  toward  higher 
jury  awards  in  medical  malpractice 
cases  and  hospital  consolidations. 
Physician  fees  account  for  less  than 


22%  of  total  health-care  costs  and  it 
is  difficult  to  see  how  Moimtain 
Health  Care,  whose  covered  lives 
represent  only  8%  of  our  providers' 
patient  base,  could  be  held 
primarily  responsible  for  these 
increases.  The  January  21,  2002 
issue  of  Modern  Healthcare,  the 
industries  leading  business  trade 
journal  stated,  "The  government 
blamed  the  acceleration  [of  health- 
care costs]  on  larger  increases  in  the 
indices  for  prescription  drugs  and 
hospital  services,"  while  Mountain 
Health  Care's  prices,  with  minor 
exceptions,  did  not  increase 
between  1994  and  the  present. 
Myth:  The  doctors  who  formed 

Mountain  Health  Care  did  so  in  an 
attempt  to  secure  comparatively 
higher  reimbursement  rates. 
Fact:  Mountain  Health  Care  was  formed 
to  ensure  quality,  cost  effective 
health  care  for  the  residents  of 
western  North  Carolina. 
We  hope  that  our  members  and  all 
residents  of  western  North  Carolina, 
after  considering  all  the  facts, 
understand  that  the  existence  of 
Mountain  Health  Care  did  not  cause 
your  health  care  costs  to  increase.  We 
also  hope  you  will  realize  that  the 
forced  dissolution  of  Mountain  Health 
Care  will  in  no  way  lower  or  drastically 
alter  health  care  costs  within  the  region. 
Now,  as  always.  Mountain  Health  Care 
and  its  participating  providers  have  the 
best  interest  of  our  members  and 
community  at  heart  and  will  do  all  that 
we  can  to  continue  to  provide  cost 
effective,  quality  health  care  to  you. 

January  8,  2003. 
Mark  J.  Botti,  Chief 
Litigation  I,  Antitrust  Division,  United 
States  Department  of  Justice,  1401 
H  Street  NW.,  Room  4000, 
Washington,  DC  20530. 

Dear  Mr.  Botti:  In  the  16  years  I  have 
been  in  the  managed  health  care 
industry  I  have  never  heard  anything  as 
ridiculous  as  the  accusations  made  by 
the  DOJ  and  their  decision  to  shut  down 
Mountain  Health  Care. 

The  DOJ's  press  release  states  that 
Mountain  Health  Care's  contracting  is  a 
practice  which  resulted  in  consumers 
paying  increased  prices  to  Mountain 
Health  Care's  physician  members  for 
health  care  services.  This  is  ridiculous. 
Yes,  the  MHC  physician's  have  a  fee 
schedule,  but  they  also  have  a  fee 
schedule  with  Aetna,  Cigna,  United 
Health  Care,  BC/BS  and  the  list  goes  on 
and  on.  In  no  way  was  the  physician's 
reimbursement  under  the  Mountain 
Health  Care  fee  schedule  higher  than  it 
was  under  any  of  the  other  managed 
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care  contracts  the  physician's 
participated  on.  Their  fee  schedule  had 
not  been  changed  since  the  start  of  the 
company.  In  fact,  some  of  the  fees  they 
were  accepting  were  lower  than 
Medicare  &  even  Medicaid  (both 
government  agencies). 

The  physicians  were  not  the  ones 
benefiting  from  this;  the  community  and 
people  covered  by  Mountain  Health 
Care  were.  And  whether  you  realize  this 
or  not,  it  was  the  physician's  intent  to 
make  sure  these  people  had  cost 
effective  affordable  health  care  and  not 
that  their  reimbiu-sement  was  higher. 
Aside  from  working  in  the  memaged 
health  care  industry,  I  also  work  in  a 
physician's  office  and  I  can  tell  you  how 
pleased  the  average  consumer  was  who 
came  in  and  presented  their  Mountain 
Health  Care  cards  at  the  front  desk  with 
their  Mountain  Health  Care  coverage, 
not  once  did  I  hear  a  negative  word. 

"The  Antitrust  Division  is  committed 
to  ensuring  that  consumers  buying 
health  care  services  receive  the  benefits 
of  competition,"  is  the  statement  your 
representative  made.  Having  worked  in 
the  managed  health  care  industry  in 
Western  North  Carolina  for  the  past  5 
years  in  both  the  PPO  side  and  the 
Physician  side  concurrently  I  can  tell 
you  that  there  is  plenty  of  competition 
going  on  here. 

Having  been  a  spectator  of  your 
"investigation"  into  Mountain  Health 
Care  and  not  getting  the  chance  to  speak 
my  mind  I  felt  this  was  my  only 
opportunity  to  finally  speak  up.  It 
seemed  to  me  that  the  moment  your 
investigators  arrived  on  the  scene  they 
were  determined  to  shut  Mountain 
Health  Care  down  based  upon 
information  and  statements  given  to 
them  by  th^  competition  and  it  just  took 
them  two  years  to  find  a  way  they  could 
make  it  all  sound  feasible  to  the 
consumers,  who  will  be  drastically 
affected  by  this. 

It  is  sad  that  the  press  has  interviewed 
people  who  have  no  working  knowledge 
of  the  healthcare  industry  for  their  news 
articles  who  make  statements  about  how 
Mountain  Health  Care  disbanding  will 


decrease  their  health  insurance  costs, 
because  their  is  no  way  that  is  going  to 
happen.  What  is  going  to  happen  is  the 
Aetna  &  Cigna  type  companies  will  now 
move  in  for  the  kill  and  know  that  these 
small  employer  groups  and  family  run 
companies  will  have  no  choice  but  to  go 
with  their  costly  plans  in  order  to  insure 
their  employees  and  family  members. 
This  in  itself  will  drive  up  the  cost  of 
healthcare  in  this  region.  This  will 
actually  increase  the  physician's 
reimbursements  since  the  other 
company's  fee  schedule  reimbursements 
are  higher  than  Mountain  Health  Care's 
was  and  people  will  be  forced  to  join 
those  plans  or  be  uninsured.  This  will 
increase  their  rates  and  their  out  of 
pocket  expenses. 

The  only  people  who  will  benefit 
from  your  decision  to  close  Mountain 
Health  Care  will  be  the  other  health  care 
plans  and  the  monopolistic  PPO  set  up 
by  the  hospital  system  here  in 
Asheville.  What  you  have  chosen  to  do 
here  and  the  decisions  you  have  made 
are  wrong.  The  DOJ  and  the  judge  who 
signs  the  order  obviously  have  no  idea 
how  much  damage  they  will  be  doing  to 
the  people  of  Western  North  Carolina 
including  myself  and  ray  children.  The 
economy  here  is  hurt  enough.  This  is 
only  going  to  make  matters  worse  and 
I  find  it  hard  to  believe  there  isn't  one 
individual  within  the  Department  of 
Justice  or  the  goveriunent  who  is  savvy 
enough  to  see  this. 

Sincerely, 
Janine  Mazur, 

301  Spartan  Heights,  Hendetsonville, 
NC  28792. 
Mr.  Mark  J.  Botti, 
Chief,  U.S.  Department  of  Justice, 

Litigation/Antitrust  Division,  1401 

H  Street,  NW. ,  Room  4000. 

Washington,  DC  20530. 

Re:  Mountain  Healthcare,  Asheville,  NC 

Dear  Mr.  Botti:  Sometimes  there  is 
merit  in  antitrust  action;  this  is  NOT 
one  of  those  times!  This  decision  seems 
based  on  emotions,  circumstantial 
evidence,  hype  and  superficial 
information. 


Medical  care  is  costly  enough  here  in 
Western  North  Carolina  without  the 
Department  of  Justice  pushing  costs 
higher  by  eliminating  a  group  that  gives 
quality  care,  lower  rates  and  many 
options  for  treatment. 

We  should  not  be  wasting  our 
government  resources  on  well- 
intentioned  ventures  but  causing 
unintended  consequences. 

I  suggest  you  get  an  experienced, 
educated  senior  official  to  look  through 
the  smokescreen,  see  the  real  facts  and 
stop  the  damage  to  Western  North 
Carolina. 

Regards, 
Stewart  M.  Auten, 
President. 

January  2,  2003. 
Mark  J.  Botti, 

Chief,  Litigation  1,  Antitrust  Division, 
US  Dept  of  Justice,  1401  H  St.  NW.. 
Room  4000.  Washington.  DC  20530. 

Dear  Mr.  Botti:  Let  me  relate  to  you 
how  concerned  I  am  about  the 
dissolution  of  Mountain  Health  Care. 
For  years  our  family  used  various 
insurance  companies  that  our  employer 
contracted  insurance  for  the  employees. 
Never  have  I  been  more  satisfied  with  a 
company  as  I  was  with  Mountain  Health 
Care.  We  received  our  annual  physicals 
therefore  cutting  down  on  future 
expense  by  the  insurance  company. 

Please  reconsider  your  actions. 
Thank  you, 
Mike  and  Gale  Grooms. 
January  9,  2003. 

Dear  Mr.  Botti:  Both  my  wife  and  I 
were  under  Mountain  Health  Care  +  we 
had  no  complaints.  Your  people  are 
wrong  about  charging  them  with  price 
fixing.  How  can  they  raise  the  area 
medical  cost  when  they  have  only  8% 
of  the  area  population?  It  is  an  honest 
and  well  run  operation.  Your  action  is 
tyrarmical. 

Sincerely, 
(Name  unreadable) 
[FR  Doc.  03-19051  Filed  7-28-03;  8:45  am] 
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EFFECTIVE  DATE  I  This  interim  directive  is 
effective  July  23,  2003. 
ADDRESSES:  Th  3  new  Forest  Service 
categorical  exc  usions  are  set  out  in 
Interim  Directi  re  (ID)  1909.15-2003-2. 
which  is  available  electronically  via  the 
World  Wide  Wsb/Intemet  at  http:// 
www.fs.fed.us/  m/ directives.  Single 
paper  copies  ai  e  available  by  contacting 
Chris  Holmes,  "orest  Service,  USDA, 
Ecosystem  Management  Coordination 
Staff  (Mail  Sto*  1104),  1400 
Independence  Avenue,  SW., 
Washington,  DO  20250-1104. 
Additional  infc  rmation  and  analysis  can 
be  found  at  htt  i:/ Iwww.fs.fed.uslemcl 
1th. 


FOR  FURTHER  1 

Chris  Holmes, 
Ecosystem  Management  i 
Staff.  (202)  205}-l( 


\  INFORMATION  CONTACT: 
JSDA  Forest  Service. 
Coordination 
1006.  Individuals  who 
use  telecommikiication  devices  for  the 


deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  4 
p.m..  Eastern  Standard  Time,  Monday 
through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Forest  Service  is  responsible  for 
managing  192  million  acres  in  national 
forests,  national  grasslands,  and  other 
areas  known  collectively  as  the  National 
Forest  System.  The  Chief  of  the  Forest 
Service,  through  a  line  organization  of 
regional  foresters,  forest  supervisors, 
and  district  rangers,  manages  the  surface 
resources  and,  in  some  instances,  the 
subsurface  resources  of  those  lands.  The 
Forest  Service,  in  compliance  with  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  at  Title  40,  Code  of 
Federal  Regulations,  sections  1507.3 
and  1508.4  (40  CFR  1507.3,  1508.4),  is 
authorized  to  identify  categories  of 
actions  that  it  has  found  to  have  no 
individual  or  cumulatively  significant 
effect  on  the  human  environment. 

On  January  8,  2003,  the  Forest  Service 
published  a  proposal  (68  FR  1026)  to 
revise  its  directives  for  implementing 
the  National  Environmental  Policy  Act 
(NEPA)  and  CEQ  regulations  contained 
in  Forest  Service  Handbook  (FSH) 
1909.15,  Chapter  30,  Section  31.2.  This 
proposal  would  add  three  categories  of 
actions  to  this  section  for  limited  timber 
harvesting.  These  categorical  exclusions 
were  numbered  10,  11,  and  12.  Since 
the  publication  of  the  proposal,  the 
agency  has  added  two  new  categorical 
exclusions  for  fire  management 
activities,  which  were  numbered  10  and 
11  (68  FR  33814,  June  5,  2003). 
Accordingly,  these  categorical 
exclusions  for  limited  timber  harvest 
have  been  renumbered  12,  13,  and  14. 

Category  12  allows  harvest  of  live 
trees  not  to  exceed  70  acres  with  no 
more  than  V2  mile  of  temporary  road 
construction.  The  purpose  of  this 
category  is  to  allow  low-impact 
silvicultural  treatments  through  Umber 
harvest.  This  category  cannot  be  used 
for  even-aged  regeneration  harvest  or 
vegetation  type  conversion.  Even-aged 
regeneration  harvests  generally  remove 
most  of  an  existing  stand  of  trees.  An 
example  would  be  the  seed  tree  method 
of  cutting  where  all  trees  in  a  stand  are 
removed  except  for  a  few  dominant 
seed-producing  trees.  Vegetation  type 
conversion  is  designed  to  change 
existing  vegetative  cover  to  another 
type,  such  as  converting  a  timber  stand 
to  an  open  field.  Category  12  does  not 
include  these  types  of  treatments. 
Examples  of  projects  that  could  be 
implemented  under  Category  12  include 
thinning  of  overly  dense  stands  of  trees 


to  improve  the  health  and  vigor  of  the 
remaining  trees,  and  removing 
individual  trees  for  forest  products  or 
fuelwood.  Within  the  70  acres,  this 
category  allows  incidental  removal  of 
trees  for  temporary  roads,  landings,  and 
skid  trails  as  determined  by  the  Forest 
Service  in  the  timber  sale  contract 
specifications. 

Category  13  allows  the  salvage  of  dead 
and/or  dying  trees  not  to  exceed  250 
acres  with  no  more  than  V2  mile  of 
temporary  road  construction.  This 
categorical  exclusion  allows  salvage 
harvest  in  areas  where  trees  have  been 
severely  damaged  by  forces  such  as  fire, 
wind,  ice,  insects,  or  disease  and  still 
have  some  economic  value  as  a  forest 
product.  The  use  of  Category  13  is 
limited  to  salvage  of  dead  and  dying 
trees  by  timber  purchasers.  Within  the 
250  acres,  this  category  allows 
incidental  removal  of  trees  for 
temporary  roads,  landings,  and  skid 
trails  as  determined  by  the  Forest 
Service  in  the  timber  sale  contract 
specifications. 

Category  14  allows  commercial  and 
non-commercial  felling  and  removal  of 
any  trees  necessary  to  control  the  spread 
of  insects  and  disease  on  no  more  than 
250  acres  with  no  more  than  V2  mile  of 
temporary  road  construction.  This 
category  allows  the  agency  to  apply 
harvest  methods  to  control  insects  and 
disease  before  they  spread  to  adjacent 
healthy  trees.  Within  the  250  acres,  this 
category  allows  incidental  removal  of 
trees  for  temporary  roads,  landings,  and 
skid  trails  as  determined  by  the  Forest 
Service  in  the  timber  sale  contract 
specifications.  Noncommercial  activities 
would  not  include  temporary  road 
construction. 

In  the  development  of  these 
categorical  exclusions,  the  Forest 
Service  reviewed  the  effects  of  154 
projects,  with  actions  simileu-  to  those 
allowed  in  the  three  categories.  A  few  of 
the  projects  reviewed  resulted  in  minor 
soil  disturbance  and  compaction.  A  few 
other  projects  reviewed  showed  that 
small  numbers  of  noxious  weeds  or 
invasive  plants  entered  the  area  where 
the  trees  had  been  removed.  Based  upon 
a  post-implementation  field  review  of 
these  projects  by  professional  experts, 
the  responsible  officials  found  that  these 
impacts  were  within  forest  plan 
standards  and  were  not  significant  in 
the  NEPA  context  (40  CFR  1508.27). 
With  the  exception  of  one  project 
reporting  cumulative  visual  impacts, 
envirorunental  effects  were  localized 
and  of  limited  duration.  The  visual 
impacts  of  this  one  project  were  found 
to  be  cumulative  with  those  of  an  old 
timber  harvest  visible  from  a  scenic 
river.  These  visual  impacts  were 
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determined  to  not  be  significant  since 
they  still  met  scenery  management 
objectives  for  the  river  corridor. 

Based  upon  their  post- 
implementation  field  review  of  these 
projects  along  with  past,  present,  and 
reasonably  foreseeable  future  actions, 
the  responsible  officials  found  that  the 
individual  and  cumulative  effects  of  the 
projects  reviewed  were  not  significant 
in  the  NEPA  context.  The  Forest 
Service,  therefore,  concluded  that  the 
activities  described  in  the  three 
categories  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment. 

Activities  conducted  under  these 
categorical  exclusions  must  be 
consistent  with  agency  and 
Departmental  procedures  and  with 
applicable  land  and  resource 
management  plans,  and  they  must 
comply  with  all  applicable  Federal, 
Tribal,  and  State  laws  for  protection  of 
the  environment.  These  categorical 
exclusions  shall  not  apply  where  there 
are  extraordinary  circumstances,  such  as 
potentially  significant  effects  on  the 
following:  Federally  listed  threatened  or 
endangered  species  or  designated 
critical  habitat,  species  proposed  for 
Federal  listing  or  proposed  critical 
habitat,  or  Forest  Service  sensitive 
species;  floodplains,  wetlands  or 
municipal  watersheds;  Congressionally 
designated  areas  such  as  wilderness, 
wilderness  study  areas,  or  national 
recreation  areas;  inventoried  roadless 
areas;  research  natural  areas;  American 
Indian  and  Alaska  Native  religious  or 
cultural  sites;  archaeological  sites,  or 
historic  properties  or  areas  (FSH 
1909.15,  ch.  30,  sec.  30.3,  para.  2). 

These  categorical  exclusions  differ 
from  those  recently  promulgated  for 
hazardous  fuels  reduction  and  fire 
rehabilitation  (68  FR  33814,  June  5, 
2003).  While  some  small  fuel  reduction 
projects  may  fit  the  new  categories  12 
and  13.  most  fuel  reduction  projects 
done  under  the  auspices  of  the  National 
Fire  Plan  will  be  larger  in  scope  than 
would  be  allowed  under  categories  12 
and  13.  Most  projects  implementing  the 
National  Fire  Plan  are  larger  in  size,  and 
involve  a  combination  of  activities  such 
as  thinning,  pruning,  and  prescribed 
burning,  in  addition  to  timber  harvest. 
Activities  using  categories  12,  13,  and 
14  are  limited  to  timber  harvest  and 
therefore  have  a  more  narrow 
application. 

A  60-day  comment  period  was 
provided  for  the  proposed  interim 
directive  setting  out  these  categorical 
exclusions  (68  FR  1026,  January  8, 
2003).  In  addition,  the  Forest  Service 
gave  direct  notice  of  the  proposal  and 
invited  comment  from  national 


organizations  and  Federal  agencies.  A 
one-page  notice  was  faxed  to  73 
interested  groups.  These  groups 
included  environmental  organizations 
such  as  the  Defenders  of  Wildlife, 
professional  societies  such  as  the 
American  Fisheries  Society,  timber 
groups  such  as  the  Intermountain  Forest 
Industry  Association,  Federal  agencies 
such  as  the  Environmental  Protection 
Agency,  and  State  organizations  such  as 
the  Council  of  State  Governments. 

Approximately  16,700  comment 
letters  were  received  from  individuals; 
representatives  of  Federal  agencies; 
Tribes;  State  and  local  government 
agencies;  environmental  groups; 
professional  organizations;  and  both 
commodity  and  non-commodity  groups. 
The  responses  were  form  letters  as  well 
as  unique  individual  letters,  some  sent 
electronically  and  others  mailed  as 
paper  copy.  All  suggestions  and 
conunents  have  been  reviewed  and 
considered  in  preparation  of  this  notice 
of  the  final  interim  directive. 

In  response  to  comments  on  the 
proposed  categorical  exclusions,  five 
revisions  were  made  to  the  original 
proposal. 

In  Category  12,  two  changes  have 
been  made.  (1)  The  acreage  limitation 
has  been  changed  from  50  to  70.  This 
was  based  on  comments  that 
recommended  using  the  mean  of  the 
acreage  of  the  projects  reviewed,  as  was 
done  for  the  other  categories.  In  the 
proposal,  the  rationale  for  50  acres  was 
that  it  was  a  conservative  adjustment  to 
the  mean  of  70.  Public  comment 
questioned  the  need  for  this  reduction. 
Use  of  the  mean  reflected  the 
consideration  by  the  agency  that  this 
acreage  is  well  within  the  range  of 
acreages  in  the  project  data  used  to 
support  these  categories.  (2)  Also  in 
Category  12.  the  example  concerning 
fuel  loading  formerly  in  paragraph  b 
was  removed.  Since  the  original 
proposal,  the  Forest  Service  adopted 
Category  10  (68  FR  33824,  June  5,  2003) 
that  better  addresses  situations  in  which 
this  example  would  be  used.  Category 
10  is  found  in  Interim  Directive  (ID) 
1909.15-2003-1  to  Forest  Service 
Handbook  1909.15,  Chapter  30,  Section 
32.1. 

In  Category  14,  the  following  changes 
have  been  made:  (1)  The  restriction  of 
two  tree  lengths  was  removed  for  the 
harvesting  of  healthy  adjacent  trees;  (2) 
the  term  "green"  was  changed  to  "live, 
uninfested/uninfected  trees"  for 
clarification;  and  (3)  "non-commercial" 
was  added  to  make  it  clear  that  the 
category  can  apply  to  "cut  and  leave" 
insect  and  disease  control  activities.  The 
removal  of  the  restriction  of  two  tree 
lengths  for  the  harvesting  of  healthy 


adjacent  trees  was  done  because  this 
restriction  applied  primarily  to 
management  for  control  of  southern 
pine  beetle  and  may  not  be  appropriate 
for  outbreaks  of  other  pests  such  as  the 
sudden  oak  death  pathogen,  emerald 
ash  borer,  and  many  bark  beetle  species 
other  than  southern  pine  beetle.  The 
provision  for  noncommercial  "cut  and 
leave"  activities  is  appropriate  for 
situations  in  which  felling  of  trees  is 
needed  to  reduce  populations  of  insects, 
but  sales  of  that  timber  would  not  be 
economically  viable. 

Comments  on  the  Proposal 

Public  comment  on  the  proposal 
addressed  a  wide  range  of  topics,  many 
of  which  were  directed  generally  at  the 
issue  of  timber  harvest  and  particularly 
salvage  harvest  on  National  Forest 
System  lands.  Many  people  supported 
the  proposal  or  favored  further 
expansion,  while  many  others  opposed 
the  proposal  or  recommended  further 
restrictions. 

Comment:  Some  respondents  voiced 
general  agreement  with  the  proposal. 
Some  indicated  that  they  think  current 
analysis  and  documentation 
requirements  are  too  burdensome  and 
that  the  proposal  would  provide  for 
more  efficient  management.  Others 
believed  that  the  proposal  had 
appropriate  limitations  on  the  use  of  the 
categorical  exclusions  and  that  the 
agencies  had  done  sufficient  analysis  to 
conclude  that  the  categories  of  limited 
tree  harvest  do  not  have  significant 
environmental  effects. 

Response:  These  comments  were  in 
support  of  the  proposal  and  need  no 
specific  response. 

Comment:  A  number  of  respondents 
felt  that  the  Forest  Service  had  not 
adequately  demonstrated  a  need  for  the 
proposed  timber  management 
categorical  exclusions  (CEs).  Some 
respondents  requested  that  the  agency 
demonstrate  that  the  current  National 
Environmental  Policy  Act  (NEPA) 
process  is  unduly  burdensome  for  these 
types  of  projects. 

Response:  The  categorical  exclusions 
are  provided  as  a  tool  to  improve 
planning  efficiency  (40  CFR  1500.4(p) 
and  1500.5(k)).  From  1981  through  1998 
the  Forest  Service  categorically 
excluded  some  limited  timber 
harvesting  activities  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement  using  the  category  found  in 
Forest  Ser\'ice  Handbook  (FSH)  1909.15, 
section  31.2,  paragraph  4  (Category  4). 
Small  timber  sales  implemented 
through  these  categorical  exclusions 
provided  local  managers  with  the 
flexibility  to  respond  to  localized  insect 
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and  disease  infestations,  improve  forest 
health  through  thinning,  salvage  dead 
and  dying  trees,  and  provide 
merchantable  brest  products.  This 
category  was  v  acated  when  a  District 
Court  found  that  there  was  insufficient 
evidence  in  th  ;  agency's  administrative 
record  to  suppart  its  establishment.  The 
government  di  i  not  appeal  the  District 
Court's  ruling  )n  the  case.  The  loss  of 
this  category  has  resulted  in  small 
timber  harvest  i,  without  the  potential 
for  significant  mpacts,  requiring 
preparation  of  it  least  an  environmental 
assessment  in  order  to  proceed.  This  has 
residted  in  exti  mded  timeframes  and  the 
expenditure  of  undue  energy  and 
funding  to  con  plete  minor  timber 
harvesting  pro  ects. 

Comment:  S  )me  respondents 
commented  th)  it  the  proposal  to  expand 
the  number  of  ;ategories  was  an  attempt 
by  the  agency  1  o  circumvent  NEPA 
compliance. 

Response:  Tl  le  use  of  categorical 
exclusions  is  n  3t  a  circumvention  of 
NEPA  complia  ice.  NEPA  and  its 
implementing  i  egulations  envision  a 
process  of  disc  osing  significant 
environmental  impacts  of  major  Federal 
actions.  To  avo  d  repetitive 
documentation  of  known  non- 
significant effei  ;ts  of  minor  actions,  the 
Council  on  Environmental  Quality 
(CEQ)  regulatio  ns  provide  a  process  for 
defining  catego  ries  of  activities  whose 
effects  are  norr  lally  exempt  from 
documentation  in  an  environmental 
assessment  or  a  n  environmental  impact 
statement.  The  arocess  of  defining  these 
categories  is  an  integral  part  of  the 
NEPA  regulatoi  y  framework.  In  this 
case,  the  docun  lented  review  of 
activities  simili  r  to  those  included  in 
these  categories  supports  the 
determination  t  lat  the  three  categories 
defined  here  de  scribe  actions  which  do 
not  individual!  r  or  cumulatively  have  a 
significant  effec  t  on  the  human 
environment  ar  d  meet  the  intent  of  the 
CEQ  regulation  i  that  govern  the 
establishment  c  f  categorical  exclusions. 
The  agency  is  e  itablishing  these 
categories  becai  ise  the  appropriate 
implementatior  of  NEPA  requires 
concentrating  a  ;ency  analysis  efforts  on 
major  Federal  a  :tions  and  not 
expending  scar(  ;e  resources  analyzing 
agency  actions  vhere  experience  has 
demonstrated  tie  insignificance  of 
effects. 

Comment:  So  ne  respondents  believed 
that  Forest  Serv  ice  use  of  these 
categories  woul  i  allow  the  agency  to 
bypass  important  procedural  steps  for 
projects,  such  a;  i  the  notification  and 
involvement  of  the  general  public.  State 
agencies,  and  T  ibal  governments  prior 
to  implementati  on  of  proposed  projects. 


Response:  As  directed  by  CEQ 
regulations  (40  CFR  1507.3),  the  Forest 
Service  has  developed  agency  policy  for 
implementing  the  NEPA  process.  As 
noted  in  Chapter  10,  section  11,  of  FSH 
1909.15:  "Although  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  require  scoping  only  for  EIS 
preparation,  the  Forest  Service  has 
broadened  the  concept  to  apply  to  all 
proposed  actions."  Chapter  30,  section 
30.3(3),  of  FSH  1909.15  fiirther  states: 
"Scoping  is  required  on  all  proposed 
actions,  including  those  that  would 
appear  to  be  categorically  excluded."  As 
part  of  the  scoping  process  for  proposals 
potentially  covered  by  these  categorical 
exclusions,  the  responsible  official  must 
determine  the  extent  of  interest  and 
invite  the  participation  of  affected 
Federal  agencies,  affected  Tribes,  State 
and  local  agencies,  and  other  interested 
parties,  as  appropriate.  The  Forest 
Service  is  committed  to  fulfilling  its 
public  involvement  responsibilities 
with  all  parties  potentially  interested  in 
projects  qualifying  for  these  categorical 
exclusions.  The  agency  is  working  on 
additional  methods  to  broaden  public 
awareness  of  all  proposed  activities 
undergoing  any  level  of  NEPA  review 
(CEs,  EAs.  and  EISs)  through  electronic 
Web-based  technology.  It  is  the  line 
officer's  responsibility  to  invite 
participation  of  all  interested  and 
affected  individuals  and  groups  and  to 
do  so  by  whatever  method  or  technology 
is  effective  to  achieve  participation  of 
those  individuals  or  groups. 

Comment:  Several  respondents 
expressed  concern  that  effects  on  Tribal 
governments  had  not  been  appropriately 
analyzed  in  the  rulemaking  process  as 
required  by  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments. 

Response:  The  Forest  Service 
recognizes  it  has  trust  responsibilities 
towards  Tribes  and  this  responsibility 
includes  a  duty  to  consult  with  Tribes 
to  obtain  meaningful  and  timely  input 
on  agency  actions  having  substantial 
direct  impacts  on  Tribes.  Executive 
Order  13175  defines  policies  that  have 
tribal  implications  as  regulations, 
legislative  comments  or  proposed 
legislation,  and  other  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes.  The 
addition  of  these  categorical  exclusions 
to  the  agency's  NEPA  procedures  is 
concerned  with  the  level  of 
documentation  required  for  specific 
types  of  actions.  As  such,  these  policies 


do  not  have  Tribal  implications  as 
defined  in  the  Executive  Order. 

Effects  on  Tribal  governments  may 
occur  on  specific  sites  where  the 
categories  will  be  used  and  where  there 
are  Tribal  interests.  Tribes  will  be 
contacted  during  the  scoping  process 
and  appropriate  government  to 
government  consultations  will  be 
conducted  on  those  projects  with  Tribal 
implications  even  though  the  project 
may  be  categorically  excluded  from 
further  analysis  and  documentation  in 
an  environmental  assessment  or 
environmental  impact  statement. 

Comment  Many  respondents  asked 
that  the  Forest  Service  adhere  to  various 
laws.  Executive  orders,  and  agency 
policies,  such  as:  the  Endangered 
Species  Act,  Clean  Air  Act,  Clean  Water 
Act,  National  Forest  Management  Act, 
Migratory  Bird  Treaty  Act,  National 
Historic  Preservation  Act,  Forest  Service 
Transportation  System  Management 
Policy,  Northwest  Forest  Plan,  the 
Grizzly  Bear  Recovery  Plan,  and 
Executive  orders  on  management  of 
floodplains  and  wetlands  and  on  Tribal 
consultation. 

Response:  The  Forest  Service  agrees. 
The  level  of  NEPA  documentation  does 
not  affect  agency  responsibility  to 
follow  other  applicable  laws, 
regulations,  Executive  orders,  and 
policies.  For  example,  categorically 
excluded  timber  sales  are  reviewed  for 
their  pot^htial  to  impact  waters  listed  as 
impaired  by  State  water  quality 
agencies.  When  appropriate,  the  Forest 
Service  conducts  appropriate 
consultation  with  Federal,  State,  and 
Tribal  agencies  for  these  projects.  For 
example,  agencies  must  also  review  the 
potential  effects  from  these  types  of 
actions  on  threatened  and  endangered 
species  and  on  designated  critical 
habitat  and  consult  as  appropriate  with 
the  U.S.  Fish  and  Wildlife  Service  and 
the  National  Oceanic  and  Atmospheric 
Administration  Fisheries.  Similarly, 
categorically  excluded  actions  are 
reviewed  for  potential  effects  on 
properties  protected  by  the  National 
Historic  Preservation  Act,  and 
consultation  is  conducted  as 
appropriate  with  State  and  Tribal 
Historic  Preservation  Officers.  Such 
consultations  help  ensure  that 
cumulative  effects  across  jurisdictions 
will  not  be  significant. 

Comment:  Numerous  respondents 
commented  on  the  role  that  "special 
interest  groups"  play  in  affecting  the 
management  of  the  national  forests. 
Some  individuals  assumed  that  these 
categorical  exclusions  were  dictated  by 
industry  groups  and  objected  vigorously 
to  commodity  use  of  national  forests. 
Others  commented  on  the  role  that  they 
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saw  environmental  groups  playing  in 
the  direction  of  national  forest 
management  over  the  past  several 
decades,  especially  in  reducing 
commodity  production  from  national 
forests. 

Response:  NEPA  and  its 
implementing  regulations  outline  a 
process  by  which  Federal  Government 
decision-makers  consider  the  potential 
environmental  impacts  of  proposals. 
The  NEPA  process  is  applied  to 
proposed  actions  that  are  governed  by 
both  the  enabling  legislation  and  the 
annual  appropriation  acts  that  direct 
agency  actions.  Forest  Service 
management  of  National  Forest  System 
lands  is  founded  in  legislation  such  as 
the  Organic  Act  of  1897,  the  Bankhead- 
Jones  Act,  the  Multiple  Use  Sustained 
Yield  Act,  and  the  National  Forest 
Management  Act. 

Many  comments  arguing  either  for 
restriction  or  for  expansion  of  the 
agency's  categorical  exclusion  authority 
are  based  on  differing  perspectives  on 
the  appropriate  uses  of  national  forests. 
The  agency  is  required  to  manage  for 
multiple  uses  and  to  consider  the 
environmental  effects  as  required  in  the 
NEPA  statute. 

These  categorical  exclusions  will 
allow  the  Forest  Service  to  improve  its 
efficiency  by  reducing  the  delay  and 
paperwork  for  proposed  actions  that,  in 
the  absence  of  extraordinary 
circumstances,  do  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  (40  CFR 
1500.4(p),  1500.5(k)).  In  addition  to 
complying  with  environmental  statutory 
requirements,  the  proposed  projects 
must  be  consistent  with  all  other  agency 
legislative  and  regulatory  direction  and 
must  be  consistent  with  land  and 
resource  management  plans  that  govern 
activities  on  each  national  forest.  Those 
projects  that  are  appropriately 
categorically  excluded  can  therefore 
meet  goals  of  the  multiple-use  mission 
without  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Comment:  Many  respondents 
expressed  opinions  on  the  issue  of 
subjecting  decisfons  allowed  under 
these  categorical  exclusions  to  the 
public  notice,  comment,  and  appeal 
process.  Some  respondents  considered 
the  public  notice,  comment,  and  appeal 
process  as  absolutely  essential  for 
responsive  decision-making.  Others  felt 
the  appeals  process  is  unnecessarily 
burdensome  and  lengthy,  leading  to 
agency  inability  to  conduct  land 
management  activities  in  a  timely 
manner. 

Response:  The  agency  recently 
completed  rulemaking  to  revise  the 


agency's  administrative  appeals  process 
at  36  CFR  part  215,  which  is  mandated 
by  the  Appeal  Reform  Act  (ARA)  of 
1993.  The  agency's  interpretation  of 
public  notice,  comment,  and  appeal 
opportunity  under  the  ARA  is  outlined 
in  the  Federal  Register  notice  for  the 
final  rule  (68  FR  33582,  June  4,  2003). 
The  agency  believes  that  including 
affected  and  interested  individuals  in 
project  planning  early  in  the  process  is 
more  effective  than  applying  the 
additional  procedures  for  notice, 
comment,  and  appeal  contained  in  the 
appeals  rule  and  that  applying  the 
provisions  of  the  appeals  rule  to 
categorically  excluded  actions  is  neither 
intended  nor  required  by  the  ARA. 
Thus,  proposed  activities  that  are 
categorically  excluded  are  not  subject  to 
the  requirements  of  the  appeals  rule  at 
36  CFR  215.4(a)  and  36  CFR  215.12(f). 

Comment:  A  number  of  respondents 
raised  issues  related  to  the  possible 
significant  cumulative  impacts  of 
projects  under  these  categories  or  the 
impacts  of  implementing  such  projects 
in  combination  with  other  activities 
under  other  authorities.  Most  of  the 
statements  were  general,  but  some 
mentioned  specific  impacts  such  as 
those  on  wildlife  or  water  quality.  Some 
of  these  respondents  reiterated  quotes 
contained  in  the  Federal  Register  notice 
for  the  proposal  (68  FR  1026,  January  8, 
2003)  that  noted  that  categorically 
excluded  actions  must  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment. 

Response:  For  each  of  the  154  timber 
sales  considered  in  defi^ning  these 
categories,  the  question  of  whether  there 
were  significant  cumulative  effects  was 
specifically  addressed.  The  reviewers 
examined  the  possibility  of  significant 
cumulative  effects  from  these  activities 
and  all  other  activities  within  the 
appropriate  boundaries  for  potential 
resource  effects.  For  example,  based  on 
assessment  of  wildlife  conditions  in  the 
local  habitat  area,  or  water  quality 
impacts  relative  to  a  watershed, 
significant  cumulative  effects  were  not 
observed. 

There  are  many  statutory 
requirements  and  agency  policies  and 
guidelines  that  protect  the  environment 
from  both  individual  and  cumulative 
environmental  effects.  Many  of  these  are 
described  in  the  document  "Detailed 
Rationale  for  Categorical  Exclusions" 
located  at  http://www.fs.fed.us/emc/hfi/ 
rationale.pdf. 

The  previous  use  of  Category  4  was 
limited  (it  was  applied  to  only  0.03%  of 
National  Forest  System  land  in  1998) 
due  to  restrictions  in  the  event  of 
extraordinary  circumstances,  as  well  as 
other  factors  in  forest  plan  standards 


and  guidelines  that  limit  forest 
management  activities.  These  same 
factors  are  expected  to  influence  the 
number  of  projects  in  the  future. 

Some  putlic  concerns  with  regard  to 
environmental  effects,  both  individual 
and  cumulative,  include  those  regarding 
wildlife  populations  and  water  quality. 
Soil  and  water  resources  are  protected 
during  timber  harvest  projects  through 
implementation  of  State  and  EPA 
approved  Best  Management  Practices 
(BMPs)  as  described  in  a  later  response. 

With  regard  to  wildlife,  the  Forest 
Service  is  authorized  by  the  Endangered 
Species  Act  (ESA)  to  carry  out  programs 
for  the  conservation  of  endangered  and 
threatened  species,  and  must  ensure 
that  any  action  authorized,  funded,  or 
carried  out  by  the  agency  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  endangered,  threatened,  or 
proposed  species,  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat. 

By  regulation,  the  Forest  Service  is 
required  to  consult  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  or  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  Fisheries 
whenever  any  proposed  actions  or 
activities  may  affect  an  endangered  or 
threatened  species  or  adversely  modify 
designated  critical  habitat.  The  Forest 
Service  regularly  coordinates  and 
consults  with  the  appropriate  state 
wildlife  agency,  FWS,  and  NOAA 
Fisheries  on  species  protection  and 
conservation  efforts  to  address  potential 
individual  and  cumulative  impacts  of 
agency  practices  on  threatened  and 
endangered  wildlife  and  fish  species 
and  their  habitat. 

It  is  important  to  note  that  if  a 
proposed  project  may  have  a  significant 
effect  on  a  species  listed  or  proposed  to 
be  listed  on  the  List  of  Endangered  and 
Threatened  Species  or  may  have  adverse 
effects  on  designated  critical  habitat  for 
these  species,  the  action  agency,  under 
existing  agency  NEPA  procedures,  may 
not  use  a  categorical  exclusion. 

Comment:  A  number  of  concerns  were 
expressed  with  regard  to  retention  of 
snags,  retention  of  downed  woody 
material,  and  old  growth.  These 
concerns  related  to  both  wildlife  habitat 
and  ecosystem  structure  and  function. 
There  were  also  concerns  related  to 
visual  impacts  of  the  activities  covered 
in  the  proposed  categories. 

Response:  Forest  plan  standards  and 
guidelines  address  structural 
components  of  wildlife  habitat;  for 
example,  snag  retention,  coarse  woody 
debris  left  onsite,  and  old  growth 
retention.  They  also  address  visual 
management.  All  Forest  Service  actions 
within  a  national  forest,  including 
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Comment:  Some  respondents  said  the 
application  of  extraordinary 
circumstances  screens  is  insufficient 
and  open  to  abuse.  Others  stated  a  belief 
that  timber  harvests  automatically 
trigger  analysis  and  documentation  in 
an  EA  or  EIS  since  they  contain 
elements  specifically  listed  as  requiring 
this  level  of  documentation,  including 
"controversy,"  "uncertainty,"  and 
"precedent  for  future  action"  and,  as 
such,  cannot  be  categorically  excluded. 

Response:  When  using  these  three 
categorical  exclusions,  the  responsible 
officials  will  consider,  on  a  project-by- 
project  basis,  whether  or  not  any  of  the 
Forest  Service  extraordinary 
circumstances  apply.  The  responsible 
official  will  prepare  a  project  file  and 
decision  memo  that  will  be  available  for 
public  review  (FSH  1909.15,  ch.  30,  sec. 
32.3).  The  decision  memo  contains  the 
responsible  official's  rationale  for 
categorically  excluding  an  action  and 
selecting  that  particular  category,  and 
includes  a  determination  that  no 
extraordinary  circumstances  exist. 
Years  of  experience  by  the  Forest 
Service  with  Category  4  and  earlier 
categories,  including  both  low-impact 
silvicultural  and  sanitation/salvage 
projects,  indicate  that  categories  12,  13, 
and  14  would  not  set  a  precedent.  In 
addition,  32  of  the  projects  reviewed 
were  documented  using  EAs  and 
Findings  of  No  Significant  Impact 
(FONSIs).  For  these  projects,  the  FONSI 
indicated  that  the  effects  were  not 
significant.  The  EAs  for  these  projects 
included  an  assessment  of  the  degree  of 
the  controversy  about  effects, 
uncertainty  about  effects,  and  precedent 
for  future  action,  and  found  them  to  be 
not  significant  (40  CFR  1508.27). 

Comment:  One  request  for  correction 
of  information  under  the  USDA 
Information  Quality  Guidelines  was 
received  in  response  to  the  proposal  for 
categorical  exclusions  for  small  timber 
harvest.  Concerns  were  raised  by 
petitioners  under  the  Data  Quality  Act 
that  "measurement"  must  be  used 
instead  of  "observation"  to  comply  with 
USDA  Information  Quality  Guidelines. 
The  following  is  a  response  to  that 
concern.  Both  the  request  for  correction, 
and  a  more  detailed  response  to  the 
request  than  that  found  below,  can  be 
found  at  http://www.fs.fed.us/qoi. 

Response:  The  Forest  Service  has 
evaluated  the  assessment  of  the  154 
projects  that  provides  the  basis  for  its 
categorical  exclusions,  and  found  that 
this  assessment  complies  with  the 
USDA  Information  Quality  Guidelines. 
The  USDA  Information  Quality 
Guidelines,  under  "Objectivity  of 
Regulatory  Information,"  include  the 
following:  "Use  reasonably  reliable  and 


reasonably  timely  data  and  information 
(e.g.,  collected  data  such  as  from 
surveys,  compiled  information,  and/or 
expert  opinion)."  The  expert  opinion 
used  to  generate  the  observations  in 
question  is  documented  at  http:// 
www.fs.fed.us/emc/lth.  Specifically,  the 
use  of  local  expertise  in  resource 
disciplines  such  as  soils,  hydrology, 
fisheries  biology,  and  wildlife  biology  is 
documented  in  the  information  on  Ae 
study  of  the  154  projects.  These  experts 
are  highly  trained,  usually  holding 
degrees  in  their  specialties  at  the 
bachelor's  or  master's  level.  They  are 
also  provided  ongoing  training  to  assure 
currency  in  their  discipline.  They  are 
familiar  with  current  literature  relating 
to  their  specialty  and  local  area,  as  well 
as  applicable  laws,  regulations,  policies, 
and  land  and  resource  management  plan 
standards  and  guidelines  required  for 
protection  of  the  environment.  They 
have  field  knowledge  of  local 
conditions.  The  combination  of  this 
expertise,  complemented  by  the 
interdisciplinary  approach  used  by  the 
Forest  Service  in  managing 
environmental  resources,  render  the 
specialists  well  qualified  to  make  site- 
specific  judgments  as  to  the  effects  of  a 
particular  practice  in  a  particular  area. 

In  addition,  where  the  local  biologist 
finds  that  there  is  potential  for  an  effect 
on  a  federally  listed  species,  its 
designated  critical  habitat,  or  species 
proposed  for  listing,  the  project  would 
be  evaluated  by  professionals  from  the 
U.S.  Fish  and  Wildlife  Service  or 
National  Oceanic  and  Atmospheric 
Administration  Fisheries.  A  categorical 
exclusion  would  not  be  used  if  the 
agency  determines  that  the  action  may 
adversely  affect  listed  species,  species 
proposed  for  listing,  critical  habitat,  or 
proposed  critical  habitat. 

The  USDA  Information  Quality 
Guidelines,  under  "Objectivity  of 
Regulatory  Information"  also  includes 
considerations  of  transparency.  For  this 
interim  directive,  the  data  from  the  154 
projects  were  available  to  the  public 
upon  request  and  on  the  Web  during  the 
comment  period. 

Comment:  Some  respondents 
questioned  the  size  of  tRe  sample  and 
the  procedures  used  in  selecting  the  154 
projects  evaluated  in  determining  that 
these  categories  of  activities  will  have 
insignificant  effects  on  the  human 
environment. 

Response:  The  Forest  Service 
reviewed  154  small  timber  sale 
activities  which  could  potentially  have 
been  included  in  these  categories.  To 
identify  projects  for  review,  the  Forest 
Service  requested  field  units  to  review 
a  sample  of  timber  harvests  that  would 
have  qualified  under  former  Category  4 
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or  were  similar  in  size  and  scope.  Field 
units  were  asked  to  send  the 
Washington  Office  any  results  from  past 
monitoring  efforts  on  the  effects  of:  (1) 
projects  that  were  performed  under 
Category  4,  or  (2)  projects  that  were 
done  with  an  environmental  assessment 
(EA)  or  environmental  impact  statement 
(EIS)  but  fit  the  requirements  of 
Category  4,  or  were  similar  in  size  and 
scope.  Ill  the  request,  there  was  no 
specific  time  period  for  the  completion 
of  projects  selected. 

If  past  monitoring  data  did  not  exist, 
then  each  forest  that  has  historically 
used  timber  harvest  CEs,  or  projects  that 
are  similar  in  size  and  scope  to  Category 
4,  were  asked  to  monitor  at  least  two 
randomly  selected  CEs  or  projects  as 
defined  above.  Monitoring  was 
accomplished  by  reviewing  the  site  after 
the  project  was  completed  based  on  the 
professional  observations  of  resource 
specialists  and  line  officers.  All 
monitoring  results  were  submitted  using 
Web-based  forms  designed  specifically 
for  this  monitoring  effort.  Both 
individual  and  cumulative 
environmental  effects  were  assessed  as 
part  of  this  monitoring  procedure. 
Where  forests  had  only  one  or  two 
projects  that  met  the  request  criteria, 
those  projects  were  selected.  Where 
forests  had  more  than  two  projects  that 
met  the  request  criteria,  projects  were 
chosen  using  a  process  that  was 
unbiased  with  respect  to  the  level  of 
potential  environmental  effects.  A 
description  of  how  each  project  was 
selected  is  available  on  the  Web  site 
http://www.fs.fed.us/emc/lth. 

Comment:  Some  respondents 
suggested  that  the  Forest  Service 
monitor  categorically  excluded  limited 
timber  harvest  activities  to  ensure  that 
they  do  not  have  significant 
environmental  effects. 

Response:  Monitoring  would  take 
place  after  the  categories  are  established 
and  after  they  are  used  for  a  particular 
action.  Monitoring  is  not  relied  upon  as 
a  basis  or  rationale  for  establishing  these 
categorical  exclusions.  Forest  land  and 
resource  management  plans  already 
provide  for  monitoring  of  management 
activities  to  determine  compliance  with 
applicable  laws,  regulations,  and 
standards  and  guidelines;  effectiveness 
of  project  implementation,  including 
any  specified  mitigation  measures; 
validation  of  models  and  assumptions 
used  in  the  planning  processes;  and 
environmental  impacts.  Projects 
implemented  under  these  categories 
will  be  included  in  these  ongoing 
monitoring  efforts. 

Comment:  Some  respondents 
suggested  that,  without  NEPA  analysis, 
categorically  excluded  actions  would 


not  consider  current  scientific 
information  and  managers  would  be 
unaware  of  extraordinary  circumstances 
that  preclude  the  use  of  a  categorical 
exclusion. 

Response:  The  Forest  Service  has 
repeatedly  conducted  NEPA  analyses 
for  timber  harvest  projects  using  the  best 
available  science.  Based  upon  the 
projects  reviewed  for  these  categorical 
exclusions,  the  agency  concluded  that 
these  analyses  describe  categories  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment. 

Consistent  with  existing  direction,  the 
Forest  Service  must  conduct  sufficient 
review  to  determine  that  no 
extraordinary  circumstances  exist  when 
using  categorical  exclusions  (FSH 
1909.15,  sec.  30.3).  This  determination 
includes  appropriate  surveys,  use  of  the 
best  available  science,  appropriate 
consultation  with  Tribes,  and 
coordination  with  agencies  that  have 
regulatory  responsibilities  under  other 
statutes  such  as  the  Endangered  Species 
Act,  the  National  Historic  Preservation 
Act,  Clean  Water  Act,  and  Clean  Air 
Act. 

Comment:  Some  respondents  believed 
that  limited  timber  harvesting  for 
salvage  purposes  should  not  be  carried 
out  at  all.  They  said  the  use  of  heavy 
equipment  generates  noise,  air  and 
water  pollution,  soil  compaction, 
vegetation  and  habitat  changes,  and 
ecosystem  modifications  greater  than 
the  event  causing  the  mortality.  Still 
others  cited  research  studies  [e.g., 
Beschta,  R.L.;  Frissell,  C.A.;  Gresswell, 
R.  [and  others].  1995.  Wildfire  and 
salvage  logging:  recommendations  for 
ecologically  sound  post-fire  salvage 
logging  and  other  post-fire  treatments  on 
Federal  lands  in  the  West.  Corvallis,  OR: 
Oregon  State  University)  that  report  that 
there  is  generally  no  ecological  need  to 
act,  and  that  quick  actions  may  create 
new  problems.  Some  cited  other 
research  studies  regarding 
environmental  impacts  of  timber 
harvesting. 

Response:  Ecological  reasons  are  not 
the  only  reasons  for  an  agency  to  take 
action.  Salvaging  dead  and  dying  timber 
provides  commercial  forest  products  in 
support  of  the  Forest  Service's  legally 
mandated  mission.  Numerous  laws, 
including  the  Multiple  Use  Sustained 
Yield  Act  and  the  National  Forest 
Management  Act,  establish  the  basis  for 
managing  national  forests  in  a  manner 
to  provide  goods  and  services.  In 
addition,  salvage  activities,  in  certain 
situations,  can  reduce  fire  hazard  from 
excessive  fuel  buildup,  or  prevent  the 
buildup  of  insect  populations  in 
accumulations  of  dead  trees  that  can 


then  attack  healthy  trees;  e.g.,  the  spruce 
beetle.  Severe  fires  and  insect 
infestations  can  lead  to  reduced  scenic, 
recreational,  wildlife,  and  timber  values 
on  Federal  and  neighboring  Tribal, 
State,  or  private  land.  Public  comment 
from  neighbors  of  Forest  Service  land 
expressed  their  concerns  regarding  risks 
to  their  property  from  untreated  fire  or 
insect  hazards  on  neighboring  Forest 
Service  land. 

As  the  Beschta  et  al.  report  points  out, 
salvage  activities  can  have  negative 
environmental  impacts,  depending  on 
the  condition  of  the  site,  the  harvesting 
system,  time  of  the  year,  and  many  other 
factors.  However,  practices  and 
guidelines  have  been  developed  with 
regard  to  soil  and  water  protection  and 
wildlife  habitat,  on  appropriate  sites 
that  will  lead  to  no  significant  effects. 
The  Forest  Service  agrees  with  Beschta 
et  al.  that  care  should  be  taken  in 
designing  salvage  projects,  as  well  as 
other  timber  sale  projects,  and  the 
agency  has  an  extensive  array  of 
guidelines  and  procedures  to  prevent 
and  mitigate  negative  environmental 
impacts  during  these  activities. 

The  fact  that  none  of  the  154  sampled 
projects  showed  significant 
environmental  impacts  indicates  that 
these  practices  are  effective  at  reducing 
or  eliminating  environmental  impacts. 
As  described  in  the  rationale  for  the 
categorical  exclusion  for  fuels  reduction 
projects  http://www.fs.fed. us/emc/hfi/ 
rationale.pdf,  thinning  methods  are 
used  for  forest  stand  improvement, 
wildlife  habitat  improvement,  and 
hazardous  fuels  reduction.  The  body  of 
knowledge  concerning  these  practices  is 
mature.  Scientific  research  and 
evaluations  of  project  monitoring  are 
reflected  in  laws,  regulations,  and 
agency  policy  related  to  implementation 
of  these  activities.  Some  of  the  many 
laws,  regulations,  and  policies  are 
described  in  the  rationale  document. 

One  example  of  these  environmental 
safeguards  that  apply  to  proposed 
timber  harvest  projects  that  are 
described  in  categories  12,  13,  and  14  is 
the  protection  of  soil  and  water 
resources.  This  protection  is  provided 
through  implementation  of  State  and 
EPA  approved  Best  Management 
Practices  (BMPs)  as  well  as  forest  plan 
standards  and  guidelines.  BMPs  are  site- 
specific  design  and  operating  criteria 
intended  to  maintain  soil  productivity 
and  water  quality  to  State  standards. 
Federal  agencies  incorporate  BMPs  into 
project  design.  For  example,  to 
minimize  soil  compaction,  puddling, 
rutting,  and  gullying  with  resultant 
sediment  production  and  loss  of  soil 
productivity,  the  project  supervisor  and/ 
or  Contracting  Officer  are  responsible 
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for  determinii  g  when  the  soil  surface  is 
unstable  and  <  usceptible  to  damage  and 
is  then  responsible  for  suspending  or 
terminating  0|  lerations. 

BMPs  also  €  stablish  practices  for 
addressing  soi  1  and  water  quality  issues 
associated  wit  i  temporary  roads.  BMPs 
are  codified  ir  regional  handbooks  and 
provide  practi  :es  for  the  treating  and 
decommissior  ing  of  roads  to  reduce 
impacts  on  se<  iimentation. 

EPA  states  t  lat  BMPs  are  the  primary 
mechanism  fo  ■  control  of  non-point 
source  pollution  and  compliance  with 
the  Clean  Wati  tr  Act.  Monitoring  of  BMP 
effectiveness  1:  as  historically  been 
accomplished  informally  as  a  part  of 
each  project  re  view.  Several  States  also 
conduct  their  i  )wn  more  extensive 
programs  to  er  sure  the  maintenance  of 
water  quality. 

The  harvest]  ng  practices  used  and 
mitigation  mei  sures  implemented  in 
salvage  projecl  s  will  be  decided  on  a 
site-specific  b<  sis  by  technical 
specialists  who  routinely  use  current 
scientific  liten  ture  and  technologies,  as 
well  as  their  Iccal  knowledge  of  the  soil, 
wildlife  and  ol  her  environmental 
conditions  in  £  n  area.  While  individual 
research  studies  are  used  by  technical 
specialists  to  predict  environmental 
effects,  site-sp(  cific  information  about 
practices  and  lacal  conditions  is 
necessary  to  m  ike  expert  judgments 
about  potentia  enviroiunental  effects  of 
a  project.  In  ad  dition,  the  scope  and 
context  of  a  sp  ;cific  project  are 
considered  whsn  determining  the 
significance  of  environmental  impacts 
of  that  project  mder  NEPA  (40  CFR 
1508.27). 

Comment:  Si  sveral  respondents 
expressed  cone  em  over  the  number  and 
location  of  cat(  gorically  excluded 
limited  timber  harvest  activities  that 
could  be  implemented  within  a  given 
area  or  a  limite  d  timeframe.  Some 
respondent."!  ra  sed  concerns  that  the 
agency  could  misuse  the  categories  by 
segmenting  larger  projects  into  sizes  that 
qualify  under  me  CEs.  Some 
respondents  nc  ted  that  such 
segmentation  v  rould  violate  CEQ 
regulations. 

Response:  The  responsible  official  is 
required  to  properly  identify  the 
characteristics  of  the  proposed  action 
(FSH  1909.15,  :h.  10.  sec.  11.2).  The 
agency  adoptee  the  following  from  the 
CEQ  regulation  s  for  all  their  proposals 
that  may  undeigo  envirormiental 
review,  includi  ng  the  documentation  for 
categorical  exc  usions,  "proposals  or 
parts  of  propos  jls  which  are  related  to 
each  other  clossly  enough  to  be,  in 
effect,  a  single  :oiu-se  of  action  shall  be 
evaluated  in  a  !  ingle  impact  statement." 
The  Forest  Sen  ice  also  adopted  the 


CEQ  definition  for  determining  the 
scope  of  a  proposed  action  as  defined  at 
40  CFR  1508.25,  which  discusses 
connected  and  related  actions. 
Consequently,  segmenting  a  larger 
project  into  smaller  projects  in  order  to 
meet  the  acreage  requirements  and  be 
considered  under  these  CEs  is  contrary 
to  Forest  Service  guidance.  Agency 
oversight  of  the  application  of  these 
categories  through  internal  reviews  such 
as  Chiefs,  regional,  and  forest  reviews, 
emphasizes  these  compliance 
requirements  and  will  prevent  abuses. 

Comment:  Some  respondents 
indicated  they  believe  the  Forest  Service 
should  set  limits  on  the  volume  that 
may  be  harvested  under  these  categories 
since  it  may  be  possible  to  exceed  the 
volume  available  under  the  previous 
Category  4  authorization. 

Response:  In  gathering  data  on  the 
154  projects  used  to  define  the  limits  of 
these  categories,  it  was  evident  that 
potential  environmental  impacts  are 
better  predicted  using  acres  treated 
rather  than  the  total  volume  of  timber 
removed,  regardless  of  acreage. 
Harvesting  a  given  volume  of  timber 
ft"om  one  acre  is  likely  to  have  different 
environmental  impacts  than  harvesting 
the  same  volimie  from  tens  or  hundreds 
of  acres.  In  addition,  timber  volumes  are 
estimated  in  advance  of  the  sale,  and 
there  can  be  errors  associated  with  those 
predictions;  an  acreage  limit  is  not  as 
subject  to  the  uncertainties  of 
estimation.  Finally,  acreage  limits  are 
easier  to  control  and  administer  in  the 
field  and  easier  to  describe  to  the 
public.  It  is  possible  that  individual 
projects  would  exceed  the  volume 
limitations  in  the  previous  Category  4. 
The  data  from  the  154  surveyed  projects 
support  the  finding  that  there  will  be  no 
significant  environmental  impacts  from 
implementing  actions  within  these 
acreage  limitations. 

Comment:  Some  respondents  would 
prefer  to  see  the  acreage  limitation  of 
the  categories  decreased  while  others 
would  like  to  see  them  increased. 

Response:  To  determine  the  potential 
impacts  of  limited  timber  harvesting 
activities,  data  were  gathered  from  154 
timber  sales  that  could  possibly  have 
been  included  in  one  of  the  proposed 
categories.  None  of  the  projects 
evaluated  had  significant  impacts  on  the 
human  environment.  Rather  than  setting 
the  acreage  limits  at  the  limits  of  the 
range  evaluated,  the  Forest  Service 
believes  it  is  prudent  and  conservative 
not  to  exceed  the  mean  of  acres  treated 
under  each  of  the  proposed  categories. 
In  the  original  proposal,  the  acreage 
limit  of  50  for  Category  12  was  reduced 
from  the  actual  mean  of  70.  Public 
comment  questioned  the  need  for  this 


reduction.  Use  of  the  mean  reflected  the 
consideration  by  the  agency  that  the 
acreage  is  well  within  the  range  of 
acreages  in  the  project  data  used  to 
support  these  categories. 

Comment:  Some  respondents 
indicated  that  there  should  be  no 
restriction  on  new  road  construction, 
while  others  believed  that  no  roads 
should  be  constructed,  as  the  absence  of 
roads  indicates  an  activity  is  too  far 
from  a  community.  Other  respondents     • 
suggested  that  up  to  Vz  mile  of  low- 
standard  road  should  be  allowed,  while 
others  believed  that  roads  should  be 
constructed  only  in  rare  cases. 

Response:  In  accordance  with  36  CFR 
212.1,  new  road  construction  is  defined 
as  an  activity  that  results  in  the  addition 
of  forest  classified  or  temporary  road 
miles.  Timber  harvest  activities 
involving  the  addition  of  forest 
classified  road  miles  are  not  included  in 
the  proposed  categorical  exclusions. 
Proposals  for  timber  harvest  activities 
that  involve  new  classified  road 
construction  would  be  analyzed  and 
documented  in  an  EA  or  EIS.  As  defined 
in  36  CFR  212.1,  temporary  roads  are 
roads  that  are  authorized  by  contract, 
permit,  lease,  other  written 
authorization,  or  emergency  operation, 
are  not  intended  to  be  part  of  the  Forest 
Service  transportation  system,  and  are 
not  necessary  for  long-term  resource 
management.  A  total  of  35  of  the  154 
timber  sales  reviewed  required 
temporary  road  construction.  No 
significant  effects  were  found  in 
reviewing  these  projects.  The  average 
length  of  temporary  road  construction 
for  these  35  sales  was  V2  mile.  The 
agency  elected  to  use  this  average  V2 
mile  temporary  road  length  as  a  limit  for 
its  limited  timber  harvest  categorical 
exclusions. 

All  temporary  roads  constructed  for 
timber  harvest  projects  that  qualify  for 
categories  12,  13,  and  14,  will  be 
conducted  under  the  terms  of  the  timber 
sale  contract.  Temporary  road 
construction  authorized  under  timber 
sale  contracts  must  be  consistent  with 
environmental  quality  standards  and 
must  consider  minimizing  impacts  on 
land  and  resources,  in  accordance  with 
36  CFR  223.30  and  36  CFR  223.38.  In 
accordance  with  36  CFR  223.37, 
temporary  roads  are  treated  to 
reestablish  vegetative  cover  as  necessary 
to  minimize  erosion.  Such  treatment 
shall  be  designed  to  reestablish 
vegetative  cover  as  soon  as  practicable. 
Therefore,  any  potential  environmental 
effects  are  short-term.  Non-commercial 
"cut  and  leave"  activities  are  the  only 
activities  that  may  qualify  under  these 
categories  that  would  not  involve  a 
timber  sale  contract.  Noncommercial 
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activities  would  not  include  temporary 
road  construction. 

Comment:  Some  respondents 
suggested  that  any  road  construction 
should  be  carried  out  only  following  a 
thorough  enviroiunental  analysis. 
Others  indicated  that  culverts  should 
not  be  replaced  or  upgraded  without  a 
watershed  analysis. 

Response:  These  categorical 
exclusions  provide  only  for  construction 
of  temporary  roads  and  do  not  propose 
adding  additional  road  miles  to  the 
National  Forest  System.  Where  use  of 
these  proposed  categorical  exclusions 
involving  no  more  than  V2  mile  of 
temporary  road  construction,  with  or 
without  culverts,  is  being  proposed,  the 
responsible  official  must  review  the 
proposed  action  to  ensure  that  the 
temporary  road  construction  is 
consistent  with  enviroiunental  quality 
standards  (36  CFR  223.30)  which 
include  minimizing  increases  in  soil 
erosion  and  providing  favorable 
conditions  of  water  flow  and  quality. 
The  responsible  official  must  also 
determine  that  no  extraordinary 
circumstances  exist,  and  document 
those  findings  in  a  decision  memo  (FSH 
1909.15,  ch.  30,  sees.  30.3  and  32.3). 

Comment:  Some  respondents 
suggested  that  the  categorical  exclusions 
should  specify  that  temporary  roads  will 
be  constructed  only  where  the  roads 
will  be  reclaimed/obliterated  upon 
activity  completion. 

Response:  As  defined  in  36  CFR 
212.1,  temporary  roads  are  roads  that 
are  authorized  by  contract,  permit, 
lease,  other  written  authorization,  or 
emergency  operation,  are  not  intended 
to  be  part  of  the  Forest  Service 
transportation  system,  and  are  not 
necessary  for  long-term  resource 
management.  In  accordance  with  36 
CFR  223.37,  upon  completion  of  the 
timber  sale  contract,  the  purchaser  is 
required  to  treat  temporary  roads 
constructed  or  used  during  the 
authorized  activity.  This  involves  the 
reestablishmeirt  of  vegetative  cover  on 
the  roadway  and  other  areas  in  order  to 
minimize  erosion  from  the  disturbed 
area.  Once  the  authorized  timber  sale 
contract  is  completed,  the  temporary 
road  becomes  urmeeded  as  described  in 
36  CFR  212.5(b)2  and  should  be 
decommissioned  T)r  considered  for  other 
uses  such  as  trails. 

Decommissioning  roads  involves 
restoring  roads  to  a  more  natural  state. 
Activities  used  to  decommission  a  road 
include,  but  are  not  limited  to,  the 
following:  reestablishing  former 
drainage  patterns,  stabilizing  slopes, 
restoring  vegetation,  blocking  the 
entrance  to  a  road,  installing  water  bars, 
removing  culverts,  reestablishing 


drainage- ways,  removing  unstable  fills, 
pulling  back  road  shoulders  and 
scattering  slash  on  the  roadbed, 
completely  eliminating  the  roadbed  by 
restoring  natural  contours  and  slopes,  or 
other  methods  designed  to  meet  the 
specific  conditions  associated  with  the 
uimeeded  road.  How  temporary  roads 
are  decommissioned  is  a  project-specific 
decision  and  therefore  appropriately 
decided  at  the  project  level  (36  CFR  212 
and  FSM  7703.2).  The  decision  to 
convert  a  temporary  road  to  another  use 
would  entail  a  new  decision  that 
requires  additional  NEPA  review. 

Comment:  Some  respondents  stated 
that  the  Forest  Service  should  comply 
with  Executive  Order  12866.  Regulatory 
Planning  and  Review,  by  assessing  the 
economic  costs  and  benefits  of  the 
initiative.  Respondents  say  that  this 
assessment  should  include  the  non- 
market  costs  of  the  initiative  to 
landowrners,  businesses,  communities, 
water  quality,  recreation,  scenery,  non- 
traditional  forest  products,  and  game. 

Response:  In  compliance  with 
Executive  Order  12866.  the  Forest 
Service  has  prepared  a  cost-benefit 
analysis  and  has  determined  that  these 
categorical  exclusions  will  not  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy  or  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  Tribal,  or  local  governments.  The 
economic  effect  expected  to  result  from 
this  action  is  a  reduction  in  the 
administrative  burden  of  preparing 
unnecessary  environmental  assessments 
and  findings  of  no  significant  impact, 
and  benefits  to  the  envirorunent  and 
nearby  communities  as  a  result  of 
limited  timber  harvesting  to  improve 
forest  health  and  salvage  merchantable 
forest  products.  The  agency  estimated 
an  annual  savings  of  $6.4  million  that 
would  otherwise  be  spent  on 
environmental  assessments. 

Comment:  Several  respondents 
requested  clarification  of  the  harvest 
treatments  which  could  be  implemented 
under  Category  12.  Some  of  these 
respondents  indicated  too  much 
flexibility  was  provided  to  the  local 
manager  under  uneven-aged  techniques. 
Others  believed  the  limitation  on  even- 
aged  management  treatments  should  be 
removed. 

Response:  The  Forest  Service  Manual 
(FSM)  2470.5  contains  the  definitions  of 
silvicultural  practices  on  National 
Forest  System  lands.  An  uneven-aged 
system  is  defined  at  FSM  2470.5  as:  "A 
silvicultural  system  involving 
manipulation  of  a  forest  to 
simultaneously  maintain:  a.  Continuous 
high-forest  cover;  b.  Recurring 
regeneration  of  desirable  species;  c. 


Orderly  growth  and  development  of 
trees  through  a  range  of  diameter  or  age 
classes  to  provide  a  sustained  yield  of 
forest  products."  Individual  tree 
selection  and  group  selection  are  the 
two  recognized  uneven-aged  cutting 
systems.  FSM  2470.5  defines  group 
selection  cutting  with  the  groups 
(openings  to  regenerate  shade-intolerant 
species)  as  usually  no  more  than  2  acres 
in  size.  Additional  instructions  may  also 
exist  in  the  forest  plans  developed  for 
each  unit.  Timber  harvesting  activities 
must  be  consistent  with  the  objectives  of 
site-specific  prescriptions  approved  by 
certified  silviculturists  (FSM  2478.03 
(5)).  Professional  forestry  standards  and 
agency  oversight  ensure  uneven-aged 
techniques  are  properly  prescribed  and 
implemented,  including  acreage 
limitations  on  opening  sizes. 

Uneven-aged  systems  (individual  tree 
selection  and  group  selection)  maintain 
the  canopy  of  a  forest  stand  and 
therefore  have  relatively  little  effect  on 
the  structural  and  aesthetic  properties  of 
stands.  Even-aged  regeneration  harvests, 
such  as  clearcutting,  seed  tree,  and 
shelterwoods,  were  excluded  from  use 
in  Category  12.  Because  the  cutting 
operations  involved  in  Category  1 2 
retain  the  canopy  of  the  forest,  adequate 
regeneration  of  tree  species  is  not  a 
concern.  However,  because  projects 
using  this  category  will  use  the  timber 
sale  contract,  they  are  subject  to  36  CFR 
223.30  (c).  This  requires  the  approving 
officer  to  ensure  that  each  timber  sale 
contract,  permit,  or  other  authorized 
form  of  National  Forest  timber  disposal 
includes,  as  appropriate,  requirements 
for  regeneration  of  timber  as  may  be 
made  necessary  by  harvesting 
operations. 

Comment:  Some  respondents 
disputed  the  need  for  Category  13 
because  of  the  importance  of  dead  and 
dying  trees  to  the  forest  ecosystem. 

Response:  Dead  and  dying  material  is 
an  important  component  of  a  healthy 
fo.rest  ecosystem.  Forest  plan  standards 
for  snag  density  (standing  dead  trees) 
and  cavity  habitat  will  be  met  when 
salvage  activities  take  place. 

Comment:  Some  respondents 
indicated  that  regeneration  harvesting 
using  both  even-aged  and  uneven-aged 
silvicultural  systems  should  be  allowed 
under  Category  13. 

Response:  Category  1 3  addresses 
salvage  harvesting.  The  Society  of 
American  Foresters  Dictionary  of 
Forestry  defines  salvage  cutting  as  "the 
removal  of  dead  trees  or  trees  damaged 
or  dying  because  of  injurious  agents 
other  than  competition  to  recover 
economic  value  that  would  otherwise  be 
lost."  As  such,  salvage  harvesting  is  not 
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activities  through  monitoring  or 
personal  observation  of  the  actual 
effects;  and,  finally,  the  agency's  belief 
that  the  profile  of  past  small-scale 
timber  harvest  activities  represents  the 
agency's  past  practices  and  is  indicative 
of  the  agency's  future  activities. 

These  categorical  exclusions  will 
permit  timely  response  to  small  timber 
harvest  requests  and  to  forest  health 
problems  involving  small  areas  of 
National  Forest  System  land. 
Additionally,  they  would  conserve 
Jimited  agency  funds. 

The  text  of  the  proposed  categorical 
exclusions  is  set  out  at  the  end  of  this 
notice. 

Regulatory  Certifications 

Environmental  Impact 

This  final  interim  directive  adds 
direction  for  three  categorical 
exclusions  to  Forest  Service  Handbook 
(FSH)  1909.1.";  for  guiding  field 
employees  regarding  procedural 
requirements  for  National 
Environmental  Policy  Act  (NEPA) 
documentation  for  tree  harvest 
activities.  The  Council  on 
Environmental  Quality  {CEQJ  does  not 
direct  agencies  to  prepare  a  NEPA 
analysis  or  document  before 
establishing  agency  procedures  that 
supplement  the  CEQ  regulations  for 
implementing  NEPA.  Agencies  are 
required  to  adopt  NEPA  procedures  that 
establish  specific  criteria  for,  and 
identification  of,  three  classes  of 
actions:  those  that  normally  require   - 
preparation  of  an  environmental  impact 
statement;  those  that  require  preparation 
of  an  environmental  assessment;  and 
those  that  are  categorically  excluded 
from  documentation  in  an 
environmental  impact  statement  or 
environmental  assessment  (40  CFR 
1507.3(b)).  Categorical  exclusions  are 
one  part  of  those  agency  procedures 
and,  therefore,  establishing  categorical 
exclusions  does  not  require  preparation 
of  a  NEPA  analysis  or  document. 
Agency  NEPA  procedures  are  internal 
procedural  guidance  to  assist  employees 
in  the  fulfillment  of  agency 
responsibilities  under  NEPA,  but  are  not 
the  agency's  final  determination  of  what 
level  of  NEPA  analysis  is  required  for  a 
particular  proposed  action.  The 
requirements  for  establishing  agency 
NEPA  procedures  are  set  forth  at  40  CFR 
1505.1  and  1507.3,  and  the  Forest 
Service  has  provided  an  opportunity  for 
public  review  and  has  consulted  with 
the  CEQ  during  the  development  of 
these  categorical  exclusions.  The 
determination  that  establishing 
categorical  exclusions  does  not  require 
NEPA  analysis  and  documentation  has 


been  upheld  in  Heartwood,  Inc.  v.  U.S. 
Forest  Service,  73  F.  Supp.  2d  962,  972- 
73  (S.D.  111.  1999),  aff  d,  230  F.3d  947, 
954-55  (7th  Cir.  2000). 

Regulatory  Impact 

The  categorical  exclusions  in  this 
final  interim  directive  have  been 
reviewed  under  Departmental 
procedures  and  Executive  Order  12866 
on  Regulatory  Planning  and  Review. 
The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  this  is  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  Accordingly, 
this  action  is  subject  to  OMB  review 
imder  Executive  Order  12866  and  OMB 
has  reviewed  the  categorical  exclusions 
in  this  interim  directive  at  both  the 
proposed  and  final  stages. 

Tnis  action  to  add  three  categorical 
exclusions  to  the  Forest  Ser\'ice's  NEPA 
procedures  will  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy  or  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  Tribal,  or  local  governments.  The 
economic  analysis  conducted  to  support 
this  action  estimates  that  it  would  result 
in  quantifiable  annual  cost  savings  to 
the  agency  of  approximately  S6.4 
million  due  to  the  reduced  analyses  that 
would  be  required  for  projects  covered 
by  these  categorical  exclusions.  The 
economic  analysis  is  available  at  http:/ 
/www.fs.fed.us/emc/lth.  This  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs.  This  action 
may,  however,  interfere  with  an  action 
taken  or  planned  by  another  agency  or 
raise  new  legal  or  policy  issues. 

Moreover,  this  action  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  is  hereby  certified  that  the 
categorical  exclusions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  act  because  it  will  not 
impose  record-keeping  requirements  on 
them;  it  will  not  affect  their  competitive 
position  in  relation  to  large  entities;  and 
it  will  not  affect  their  cash  flovy, 
liquidity,  or  ability  to  remain  in  the 
market. 

The  agency  believes  small  businesses 
in  general  may  benefit  ft-om  a  potential 
increase  in  small  timber  harvest 
opportunities  as  a  result  of  these  new 
categories.  Although  the  Forest  Service 
finds  this  increase  difficult  to  quantify, 
it  believes  that  more  timber  harvest 
opportunities  may  be  available  when 
using  a  categorical  exclusion  rather  than 
an  environmental  assessment,  resulting 
in  an  increase  in  the  amount  of  timber 
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volume  available  for  small  businesses 
and  local  mills.  It  is  expected  that  there 
would  be  equal  access  to  economic 
opportunities  to  businesses  through 
timber  sale  contracts,  stewardship 
contracts,  and  other  contracting 
instruments.  Additionally  some  of  these 
sales  are  expected  to  be  set  aside  for 
small  business  under  the  agency's  small 
business  timber  set-aside  program. 

Federalism 

The  Forest  Service  has  considered  the 
categorical  exclusions  in  this  final 
interim  directive  under  the 
requirements  of  Executive  Order  13132, 
Federalism,  and  has  concluded  that  they 
conform  with  the  federalism  principles 
set  out  in  this  Executive  Order;  will  not 
impose  any  compliance  costs  on  the 
States:  and  will  not  have  substantial 
direct  effects  on  the  States  or  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
agency  has  determined  that  no  further 
assessment  of  federalism  implications  is 
necessary. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

The  categorical  exclusions  in  this 
final  interim  directive  do  not  have 
Tribal  implications  as  defined  by 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  and  therefore  advance 
consultation  with  Tribes  is  not  required. 

No  Takings  Implications 

The  categorical  exclusions  in  this 
final  interim  directive  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  and  it  has  been  determined  that 
the  proposed  categorical  exclusions  do 
not  pose  the  risk  of  a  taking  of 
Constitutionally  protected  private 
property. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  it  has  been  determined  that  the 
categorical  exclusions  in  this  final 
interim  directive  do  not  imduly  burden 
the  judicial  system  and  that  they  meet 
the  requirements  of  sections  3(a)  and 
3(b)(2)  of  the  order. 

Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the  agency 


has  assessed  the  effects  of  the 
categorical  exclusions  in  this  final 
interim  directive  on  State,  local,  and 
Tribal  governments  and  the  private 
sector.  These  categorical  exclusions  do 
not  compel  the  expenditure  of  $100 
million  or  more  by  any  State,  local,  or 
Tribal  government  or  anyone  in  the 
private  sector.  Therefore,  a  statement 
under  section  202  of  the  act  is  not 
required. 

Energy  Effects 

The  categorical  exclusions  in  this 
final  interim  directive  have  been 
reviewed  under  Executive  Order  13211. 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  It  has  been 
determined  that  these  categorical 
exclusions  do  not  constitute  a 
significant  energy  action  as  defined  in 
the  Executive  order. 

Controlling  Paperwork  Burdens  on  the 
Public 

The  categorical  exclusions  in  this 
final  interim  directive  do  not  contain 
any  additional  record  keeping  or 
reporting  requirements  or  other 
information  collection  requirements  as 
defined  in  5  CFR  part  1320  that  are  not 
already  required  by  law  or  not  already 
approved  for  use  and,  therefore,  impose 
no  additional  paperwork  burden  on  the 
public.  Accordingly,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
its  implementing  regulations  at  5  CFR 
part  1320  do  not  apply. 

Dated:  luly  23.  2003. 
Sally  Collins, 
Associate  Chief. 

Text  of  Final  Interim  Directive  Setting  Out 
Three  New  Categorical  Exclusions 

Note:  The  Forest  Service  organizes  its 
directive  system  by  alpha-numeric  codes  and 
subject  headings.  Only  those  sections  of  the 
Forest  Service  Handbook  (FSH)  1909.15,- 
Environmental  Policy  and  Procedures 
Handbook,  affected  by  this  policy  are 
included  in  this  notice.  The  intended 
audience  for  this  direction  is  Forest  Service 
employees  charged  with  planning  and 
administering  small  timber  harvest  projects. 
Selected  headings  and  existing  text  are 
included  to  assist  the  reader  in  placing  the 
interim  directive  in  context.  Reviewers  who 
wish  to  view  the  entire  chapter  30  of  FSH 
1909.15  may  obtain  a  copy  from  the  address 
shown  earlier  in  this  notice  and  from  the 
Forest  Service  home  page  on  the  World  Wide 
Web/Internet  at  http://wvnA'.fs.fed.us/im/ 
directives/ fsh/1 909. 1 5/1 909. 1 5, 30.txt. 

FSH  1909.15 — Environinental  Policy  and 
Procedures  Handbook  Chapter  30 — 
Categorical  Exclusion  From  Documentation 

[To  provide  context  for  understanding  the 
new  categorical  exclusions  that  are 


established  as  paragraphs  12,  13,  and  14  in 
section  31.2.  the  introductory  text  of  section 
31.2  (identined  by  italics)  follows:) 

31.2 — Categories  of  Actions  for  Which  a 
Project  or  Case  File  and  Decision  Memo  Are 
Required. 

Routine,  proposed  actions  within  any  of 
the  following  categories  may  be  excluded 
from  documentation  in  an  EIS  or  an  EA: 
however,  a  project  or  Vase  file  is  required  and 
the  decision  to  proceed  must  be  documented 
in  a  decision  memo  (sec.  32).  As  a  minimum, 
the  project  or  case  file  should  include  any 
records  prepared,  such  as  ll)  the  names  of 
interested  and  affected  people,  groups,  and 
agencies  contacted:  (2)  the  determination 
that  no  extraordinan,'  circumstances  exist:  (3) 
a  copy  of  the  decision  memo  (sec.  30.5  (2)): 
(4)  a  list  of  the  people  notified  of  the 
decision:  151  a  copy  of  the  notice  required  by 
36  CFR  part  217,  or  any  other  notice  used  to 
inform  interested  and  affected  persons  of  the 
decision  to  proceed  with  or  to  implement  an 
action  that  has  been  categorically  excluded. 
Maintain  a  project  or  case  file  and  prepare 
a  decision  memo  for  routine,  proposed 
actions  within  any  of  the  following 
categories. 
***** 

12.  Har\'est  of  live  trees  not  to  exceed  70 
acres,  requiring  no  more  than  '>  mile  of 
temporary  road  construction.  Do  not  use  this 
category  for  even-aged  regeneration  harvest 
or  vegetation  type  conversion.  The  proposed 
action  may  include  incidental  removal  of 
trees  for  landings,  skid  trails,  and  road 
clearing.  Examples  include  but  are  not 
limited  to: 

a.  Removal  of  individual  trees  for  sawlogs, 
specialty  products,  or  fuelwood. 

b.  Commercial  thinning  of  overstocked 
stands  to  achieve  the  desired  stocking  level 
to  increase  health  and  vigor. 

13.  Salvage  of  dead  and/or  dying  trees  not 
to  exceed  250  acres,  requiring  no  more  than 
'/?  mile  of  temporary  road  construction.  The 
proposed  action  may  include  incidental 
removal  of  live  or  dead  Ireas  for  landings, 
skid  trails,  and  road  clearing. 

Examples  include  but  are  not  limited  to:- 

a.  Harvest  of  a  portion  of  a  stand  damaged 
by  a  wind  or  ice  event  and  construction  of 

a  short  temporary  road  to  access  the  damaged 
trees. 

b.  Harvest  of  fire  damaged  trees. 

14.  Commercial  and  non-commercial 
sanitation  harvest  of  trees  to  control  insects 
or  disease  not  to  exceed  250  acres,  requiring 
no  more  than  '/?  mile  of  temporary  road 
construction,  including  removal  of  infested/ 
infected  trees  and  adjacent  live  uninfested/ 
uninfected  trees  as  determined  necessary'  to 
control  the  spread  of  insects  or  disease.  The 
proposed  action  may  include  incidental 
removal  of  live  or  dead  trees  for  landings, 
skid  trails,  and  road  clearing.  Examples 
include  but  arie  not  limited  to: 

a.  Felling  and  harvest  of  trees  infested  with 
southern  pine  beetles  and  immediately 
adjacent  uninfested  trees  to  control 
expanding  spot  infestations. 

b.  Removal  and/or  destruction  of  infested 
trees  affected  by  a  new  exotic  insect  or 
disease,  such  as  emerald  ash  borer,  Asian 
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longhorned  bee 
pathogen. 
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373 40541 

868 42644 

905 44237 

922 43975 

923 43975 

924...... ' 43975 

930 43978 

948 43031,44239 

958 40815 

987 44241 

991 44244 

1150 39861 

1580 39478 


2903 41751 

3015.. 41947 

3019 41947 

3020 41947 

8  CFR 

103 43901 

212 43901 

214 43901 

245... 43901 

248 43901 

299 43901 

9  CFR 

53 42565 

77 , 43618 

Proposed  Rules: 

60 .40541 

130 40817,  43661 

10  CFR 

50 40469 

72. _ 42570 

95 41221 

Proposed  Rules: 

2 ,40026 

20 40026 

21 40026 

34 41757 

50 40026.  41963,  43673 

51 40026 

52 40026 

72 40026,42646 

73 40026 

140 40026 

170 40026 

Ch.  II 40553 

Ch.  Ill 40553 

Ch.  X 40553 

12  CFR 

201 41054 

225 39807,41901 

910 39810 

913 39810 

Proposed  Rules: 

Ch.  7 39863 

613 44490 

701 39866 

745 ; 39868 

900 39027 

932 39027 

955 39027 

13  CFR 

121 39448 

Proposed  Rules: 

120 40553 

121 40820,  43981 

14  CFR 

21 43883 


11 


23 

25 

36 

39 39449 

40481,  40483 
40759,  41055 
41063,  4t210 
41861,  41901 
42241,42242 
42577,  42578 
42583,  42948 
42954.  42956 
43260.43621 

71  40761, 

40764,  40765, 
41693,  41694, 
42246,  42962, 
43477,  43921 , 
44201,44202, 


73. 
91.. 
93. 

97. 


.^... 


.41523 


119 

121  41214 

125 

129 

330 

135 

382 

399 

Proposed  Rules: 

21 

23 

39 39483, 

40573,  40821 , 
40829,  40831. 
41762,  41967. 
41972,  41973, 
42647,  43033, 
43045,  43681 , 
43688,  43690, 
43698.  44252, 


61. 
65. 

71  . 


.39238, 


77 

107 

109 

119 

121 

125 

135 40206 

145 

154 

1275 


15CFR 

30 

50 

80 

922 

2016 

Proposed  Rules: 
930 


16CFR 

Proposed  Rules: 
460 


17CFR 

4 
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.40478 


39815, 
40484, 
41056, 
41519, 
41903, 
42244. 
42580. 
42950, 
42957, 
44196, 

40762, 
41691, 
41695, 
43292, 
44199, 
44451, 
44453, 


41212 
41525, 


42874 


.41214. 


40757 

43287 
.43883 
40478, 
40487, 
41059, 
41521, 
41906, 
42573, 
42581, 
42952. 
42958, 
44197, 

44385 
40763, 
41692, 
41696, 
43293, 
44200, 
44452, 

44454 
.42963 
43883 
.41212 
44203, 
44205 
.41214 
42832 
.42832 
.42874 
.44455 
42832 
.40488 
.43882 


43885 

42315 

39485.  39870, 
40823,  40827, 
40834,  41760. 
41968,  41970, 
41977,42317, 
43040,  43042, 
43683,  43686, 
43693,  43695, 
44491 ,  44493, 
44495,  44497 

43885 

43885 

*2322.  43340, 
44255 

43885 

43885 

43885 

40206 

40206,  43885 

42323 

42323,  43885 
40206,  43885 

43885 

43982 


42534 

42585 

42585 

39005,  43922 
43922 


.40207 


.41872 


.42964 


30 39006,40498 

275 42247 

279 42247 

Proposed  Rules: 

1 40835 

18CFR 

101 40500 

141 40500 

201 40500 

260 40500 

352 40500 

357 40500 

Proposed  Rules: 

141 40340 

260 40340 

284 40207 

357 40340 

375 40340 

19CFR 

10 43624 

24 43624 

101 42586,42587 

102 43630 

111 43624 

122 42587 

133 43635 

Proposed  Rule: 

4 43574 

101 42650 

103 43574 

113 43574 

122 43574 

123 43574 

192.. 43574 

20CFR 

218 39009 

220 39009 

225 39009 

404 40119 

416 40119 

Proposed  Rules: 

404 40213 

416 40213 

21  CFR 

101 39831,  41434,  44207 

510 41065,42250 

520 41065,  42967,  42968, 

43293,  43925 

522 42250,  42589,  42968 

524 42250,42969 

556 42589 

558 41066,42589 

862 40125 

884 44414 

1300 41222 

1301 41222 

1304 41222 

1305 41222 

1307 41222 

Proposed  Rules: 

101 41507 

131 39873 

348 42324 

1301 40576 

22  CFR 

41 40127 

Proposed  Rules: 

303 39490 

23  CFR 

Proposed  Rules: 

945 43888 


24  CFR 

Proposed  Rules: 

1000 42651 

3282 42327,  43987 

25  CFR 

Proposed  Rules: 

Ch.  1 39038,  42651 

26  CFR 

1 39011,39012,39452, 

39453,  40129,  40130,  40510, 

40766,  41067,  41230,  41417, 

41906,  42251,  42254,  42590, 

42970 

20 40130,  42593 

25 40130,  42593 

301 40768,  41073 

602 39012,  41067,  41230, 

41906,  42254 
Proposed  Rules: 

1  39498,  40218,  40224, 

40579,  40581 ,  40583,  40848, 
41087,  42476,  42652,  43047, 
43055,  43058,  43059,  44499 

31 42329 

301 39498,  40849,  40850, 

40857,  41089,  41090 

27  CFR 

4 39454 

9 39833 

40 43294 

275 43294 

Proposed  Rules: 

4 39500 

24 39500 

28  CFR 

2 41527,  41696 

29  CFR 

102 39836 

1952 43457 

1956 43457 

4022 41714 

4044 41714 

Proposed  Rules: 

35 41512 

1625 41542 

1627 41542 

1926 39877,39880 

30  CFR 

75 40132 

250 41077,  41861,  43295 

913 40138 

917 41911,42266,42274 

920 42277 

934 40142 

938 40147 

943 40154 

948 40157 

Proposed  Rules: 

70 39881 

75 39881 

90 39881 

250 40585,41090 

254 40585 

917 41980 

934 40225 

935 43063 

946 40227 

31  CFR 

50 41250 


348 41266 

Proposed  Rules: 

103 39039 

32  CFR 

9 39374 

10 39379 

11 39381 

12 39387 

13 39389 

14 39391 

15 39394 

16 „ 39395 

17 39397 

199 43299 

701 43461 

33  CFR 

2 42595 

26 39353,  41913,  42595 

62 42595 

64 42595 

95 42595 

100 40167,  42282,  42595 

101 39240,41914 

102 39240,41914 

103 39284,41914 

104 39292,41915 

105 39315,  41916 

106 39338,41916 

110 42285 

117 41716,41917,41918, 

41920,  42282,  43303,  43305, 
43306 

120...: 42595 

160 39292,41915 

161 39353,41913 

164 39353,  41913 

165 39013,  39015,  39017, 

39292,  39353,  39455,  40024, 
40168,  40169,  40170,  40173. 
40174,  40176,  40770,  40772, 
41078,  41081,  41268,  41269, 
41531,41716,41719,41721, 
41722,  41913,  41915,  41920, 
41922,  42282,  42285,  42287, 
42289,  42595,  43308,  43309, 
43637,  43926,  44209,  44458 
Proposed  Rules: 

100 40615 

110 39503 

117 42331,  43066,  44506 

147 40229 

165 40231,  40859,  41091, 

41764,  41982,  41984,  43700, 
44256 

34  CFR 

263 43639 

36  CFR 

Proposed  Rules: 

7 .......43068 

99 44420 

219 41864 

294 41864,41865 

37  CFR 

1 41532 

260 39837 

38  CFR 

3 42602 

17 43927 

21 42977 
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111 


Proposed  Rules: 

17 44507 

39  CFR 

111 40774 

Proposed  Rules: 

111 43989 

40  CFR 

51 39842 

52 39457,  40520,  40528, 

40782,  40786,  40789,  41083, 

42172,  42978,  42981,  43312, 

43316,  43462 

62 40531 

63 ....42603 

70 40528 

80 39018 

81 40789,43316 

82 41925,  42884,  43786, 

43930 

131 40428 

136 43272 

180 39428,  39435,  39460. 

39462,  39846,  40178,  40791, 

40803,  41271,  41535,  41927, 

43465 

261 43939 

271 42605,43326 

300 41273 

Proposed  Rules: 

19 39882 

27 39882 

30 43824 

31 43824 

33 43824 

35 43824 

40 43824 

51 39888 

52 39041,  39506,  40233, 

40617,  40861,  40864,  40865, 

41987,  42174,  42653,  42657, 

43069,43341,43481 

62 40618 

70 40617,40871 

81 42657,43341 

82 43991 

136 41988 

180 41989 

271 : 42662 

300 44259,  44265,  44270 

41  CFR 

Proposed  Rules: 

105-55 42170 


105-56 41093 

105-550 41274 

105-570 41290 

301-50 40618 

42  CFR 

411 43940 

412 41860 

489 43940 

Proposed  Rules: 

405 43995 

406 43998 

411 43995 

424 44000 

43  CFR 

10 39853 

44  CFR 

64 39019 

65 39021,  44460,  44461 

67 39023,  44463,  44465, 

44466 
Proposed  Rules: 

67 39042,  39044,  39046, 

44509,  44516 

46  CFR 

2 39292,41915 

7 42595 

28 42595 

31 39292,41915 

71 39292,41915 

91 39292,41915 

115 39292,41915 

126 39292,41915 

176 39292,  41915 

401 43470 

530 43326 

47  CFR 

0 39471 

1 42984 

21 42984,  43002 

22 42290,42984 

24 42984 

25 43645,43942 

27 42984 

32 38641 

52 43003,43009 

54 38642,  39471,  41936, 

43472 
64 40184,  41942,  43010, 

44144 
68 44144 


69 43327 

73 38643,  40185,  40186, 

40187.  41284,  41724,  42608, 

42609,  42984,  43329,  43645, 

43646 

74 41284 

80 ., 42984 

90 42296,42984 

95 42984 

101  42610,  42984,  43942 

Proposed  Rules: 

1 40876.  44003 

2 44011 

15 44011 

22 44003 

52 43070 

54 41996,  42333 

73 40237,  42662,  42663. 

42664,  42665,  42666,  43702, 

43703,  43704,  43705,  44273 

90 42337,44003 

48  CFR 

Ch.  1 43854,  43875 

1 43855 

2 43857 

5 43855.43859 

7 43859 

10 43859 

11 43857 

14 43855 

19 43855,  43873 

22 43855,43863 

23 43857,  43868 

31 43863,43871 

36 43855 

37 43863 

39 43872 

52 43855,  43863,  43868, 

43873 

53 43855 

207 „ 43331 

217 43332 

501 41286 

538 41286 

552 41286 

Ch.  10 39854,  42717 

1801 ,w^ 43333 

18'11 •. 43333 

1823 43333 

1851 43333 

1852 43333 

Proposed  Rules: 

15 40466 

30 40104 


31 40466 

52 40104 

49  CFR 

40 43946 

71 43334,43336 

214 44388 

512 44209 

541 39471 

571  43964,  43972,  44468 

575 43339 

587 44468 

Proposed  Rules: 

192 41768 

219 44276 

390 42339 

391 42339,  43889 

393 43891 

395 43893 

396 43893 

571 43895 

583 43899 

50  CFR 

17 39624,  40076,  43647 

20 43010 

21 43010 

92 43010 

223 41942 

229 41725 

300 39024 

600 42613 

648 40808,  41945,  43974, 

44232 
660 40187,  41085,  42643, 

43473 

679 40811.40812,41085. 

41086,  41946.  43030,  43479, 
43480,  44473 
Proposed  Rules: 

16 43482 

17 39507,  39892.  42666,  . 

43706 

18 44020 

20.. 42546 

229 40888 

600 .40892,  42360,  426C58, 

42669,  42670,  43072,  44277 

635 41103,  41769 

648 41535,  42671 

660 44518 

679 43342,43483 

697 39048.  42360,  43074 


IV 
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REMINDERS 

The  items  in 
editorially  comf|led 
to  Federal  Reg 
Inclusion  or  ex^lus 
ttiis  list  has  no 
significance. 


list  were 
as  an  aid 
star  users, 
ion  from 
legal 


RULES  GOI^4G  INTO 
EFFECT  JULY  29,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown   n — 

California:  pu  Jlished  7-28-03 

TRANSPORTA'  ION 
DEPARTMENT 

Air  earners: 
Compensatior   procedures; 
published  7i29-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  di  ectives: 
Boeing;  published  6-24-03 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and 
animals  and  qnlmal 
products: 

Cattle  from  Mfexico; 
importation   nto  U.S. 


prohibited  dje  to 


tuberculosis 


due  by  8-4-  )3;  published 
6-3-03  [FR   )3-13838] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

State  and  privat^  forestry 
assistance; 
Forest  Land  Qnhancement 
Program;  comments  due 
by  8-8-03;  published  6-9- 
03  [FR  03-14259] 

AGRICULTURE 
DEPARTMENT 

Grain  Inspection.  Packers 
and  Stockyards 
Administration 
Wheat;  U.S.  standards; 

comments  due  by  8-4-03; 

published  6-4-  )3  [FR  03- 

13772] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Support  activitiei ; 


importation  of 


comments 


Technical  service  provider 
assistance;  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17260] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  Species  Act; 
interagency  cooperation; 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna; 
comments  due  by  8-8- 
03;  published  7-10-03 
[FR  03-17521] 
Atlantic  swordfish; 
comments  due  by  8-4- 
03;  published  6-20-03 
[FR  03-15690] 
Swordfish  and  bluefin 
tuna;  comments  due  by 
8-4-03;  published  7-15- 
03  [FR  03-17867] 
Magnuson-Stevens  Act 
provisions — 

Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18339] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18341] 

Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18342] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-5-03; 

published  7-21-03  [FR 

03-18488] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  whiting;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18164] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Follow-on  production 
contracts  for  products 


developed  pursuant  to 
prototype  projects; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13536] 
Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretirement  benefits 
other  than  pensions; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Quarterty  financial  reporting 
requirements  and  annual 
reports  revisions; 
comments  due  by  8-6-03; 
published  7-7-03  [FR  03- 
16811] 
Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 
comments  due  by  8-6-03; 
published  7-7-03  [FR  03- 
16820] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Cash  management 
programs;  documentation 
requirements;  comments 
due  by  8-7-03;  published 
7-8-03  [FR  03-16819] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Texas;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17338] 
Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substance;  substitutes 
list;  comments  due  by 
8-4-03;  published  6-3-03 
[FR  03-13254] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  8- 
7-03;  published  7-8-03 
[FR  03-17101] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  8- 
7-03;  published  7-8-03 

[FR  03-17102] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  njle; 
Western  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16922] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Western  States  and 
Indian  tritjes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16923] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-16926] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
Georgia;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17204] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Georgia;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17205] 
Maryland;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17340] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Nebraska;  comments  due  by 

8-7-03;  published  7-8-03 

[FR  03-17098] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 

States: 

Nebraska;  comments  due  by 

8-7-03;  published  7-8-03 

[FR  03-17099] 
Texas;  comments  due  by  8- 

8-03;  published  7-9-03 

[FR  03-17339] 
Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16925] 
Human  testing;  standards  and 
criteria;  comments  due  by 
8-5-03;  published  5-7-03 
[FR  03-11002] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities:  , 
Thymol  and  eucalyptus  oil; 

comments  due  by  8-5-03; 

published  6-6-03  [FR  03- 

14198] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Exclusions;  comments  due 
by  8-4-03;  published  6- 
18-03  [FR  03-15361] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  matters: 
76-81  GHz  frequency  and 
frequency  bands  above 
95  GHz  reallocation; 
domestic  and  intemational 
consistency  realignment; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13780] 
Practice  and  procedure: 
Wireless  telecommunications 
services — 

Communications  facilities 
and  historic  properties; 
nationwide 
programmatic 
agreement;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17415] 
Radio  frequency  devices: 
Broadband  power  line 
systems;  comments  due 
by  8-6-03;  published  5-23- 
03  [FR  03-12914] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretirement  tjenefits 
other  than  pensions; 
comments  due  by  8-4-03; 


published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 

GOVERNMENT  ETHICS 
OFFICE 

Organization  and  procedures: 
Statutory  gift  acceptance 
authority;  comments  due 
by  8-4-03;  published  5-5- 
03  [FR  03-11043] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
Opthalmic  products  (OTC); 
final  monograph;  technical 
amendment;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13827] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Beveriy  Harbor,  MA;  safety 
zone;  comments  due  by 
.    8-8-03;  published  7-9-03 
[FR  03-17367] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Braun's  rock-cress; 
comments  due  by  8-4- 
03;  published  6-3-03 
[FR  03-13509] 
Endangered  Species  Act; 
interagency  cooperation; 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Black  carp;  comments 
due  by  8-4-03; 
published  6-4-03  [FR 
03-13996] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
North  Dakota;  comments 
due  by  8-6-03;  published 
7-7-03  [FR  03-17084] 
Virginia;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-17083] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 


Release  transportation 
regulations;  clarification; 
comments  due  by  8-8-03; 
published  6-9-03  [FR  03- 
14380] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Deferred  compensation  and 

postretirement  t)enefits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13860] 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  material; 

packaging  and 

transportation: 

Safe  transportation 
regulations;  public 
meeting;  comments  due 
by  8-8-03;  published  6-26- 
03  [FR  03-16175] 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act:    • 
Disability  earnings 
determinations;  comments 
due  by  8-8-03;  published 
6-9-03  [FR  03-14273] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program 
changes;  comments  due 
by  8-7-03;  published  7-8- 
03  [FR  03-16862] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Ammunition  (except  small 
arms);  comments  due 
by  8-8-03;  published  7- 
25-03  [FR  03-18986] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft  products,  parts,  and 
materials;  false  and 
misleading  statements; 
comments  due  by  8-4-03; 
published  5-5-03  [FR  03- 
10946] 
AinATorthiness  directives: 
Boeing;  comments  due  by 

8-4-03;  published  6-18-03 

[FR  03-15324] 
Bombardier;  comments  due 

by  8-8-03;  published  7-9- 

03  [FR  03-17319] 
Cessna;  comments  due  by 

8-8-03;  published  5-15-03 

[FR  03-12113] 


Domier;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17314] 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
8-4-03;  published  6-5-03 
[FR  03-14136] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13654] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Eurocopter  France: 

comments  due  by  8-4-03; 

published  6-5-03  [FR  03- 

14134] 
International  Aero  Engines; 

comments  due  by  8-4-03; 

published  6-5-03  [FR  03- 

14133] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Learjet;  comments  due  by 

8-4-03;  published  6-18-03 

[FR  03-15339] 
McDonnell  Douglas; 

comments  due  by  8-4-03; 

published  6-18-03  [FR  03- 

15333] 
Mitsubishi  Heavy  Industries, 

Ltd.;  comments  due  by  8- 

5-03;  published  6-4-03 

[FR  03-13980] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
New  Piper  Aircraft,  Inc.; 
correction;  comments  due 
by  8-8-03;  published  7-21- 
03  [FR  C3- 13650] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pilatus  Aircraft  Ltd; 
comments  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16844] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Piper  Aircraft,  Inc.; 
comments  due  by  8-8-03; 
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Canada: 
by  8-5-03; 
6-03  [FR  03- 


published  6  4-03  [FR  03- 
13650] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 

Pratt  &  Whitn(  (y 
comments  que 
published  & 
14276] 

Raytheon;  corjiments  due  by 
8-4-03;  publ  shed  6-4-03 
[FR  03-139:9] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviatioi  i 
Administration 

Airworthiness  dir  sctives 

Rolls-Royce  p  :;  comments 

due  by  8-4-i  13:  published 

6-4-03  [FR  113-13973] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  st^dards: 

Special  conditions 

CenTex  AeDspace 
Raytheon,' 
58  airplan^ 
due  by  8-i 
published 
03-17249] 


Inc.; 
3eech  Model 
comments 
-03; 
7-9-03  [FR 


1-11 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviatioi 
Administration 


Class  E  airspace: 
due  by  8-4-03: 
4-03  [FR  03-1 


comments 
published  6- 
'  070] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Improved  test  dummies, 
updated  test 
procedures,  and 
extended  child  restraints 
standards  for  children 
up  to  65  pounds; 
comments  due  by  8-8- 
03;  published  6-24-03 
[FR  03-14425] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Vehicle  compatibility  and  roll 
over  mitigation;  safety 
reports  availability; 
comments  due  by  8-4-03; 
published  6-18-03  [FR  03- 
15239] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Global  terrohsm;  sanctions 
regulations:  comments  due 
by  8-5-03:  published  6-6-03 
[FR  03-14251] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 
Service: 
Automated  Clearing  House: 

Federal  agency 

participation:  comments 
•  due  by  8-4-03;  published 

6-5-03  [FR  03-13833] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Property  transferees; 

liabilities  assumed  in 

certain  transactions; 

comments  due  by  8-4-03; 

published  5-6-03  [FR  03- 

11212] 
Securities  and  commodities; 

statutory  valuation 

requirements;  safe  hartxjr; 

comments  due  by  8-4-03; 
'    published  5-5-03  [FR  03- 

11047] 
Separate  return  limitation 

years;  loss  carryovers 

waiver;  cross-reference; 

comments  due  by  8-5-03; 

published  5-7-03  [FR  03- 

11210] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Representative  services 
withdrawal;  notice 
procedures;  comments 
due  by  8-4-03; 
published  6-3-03  [FR 
03-13797] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 


www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  709/P.L.  108-60 

To  award  a  congressional 
gold  medal  to  Prime  Minister 
Tony  Blair.  (July  17,  2003; 
117  Stat.  862) 

Last  List  July  16,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To: 
subscribe,  go  to  http:// 
listsen/. gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Govemment,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Govemment  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 
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Order  Processing  Cobe 
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Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  2002/2003, 


S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 
Total  cost  of  my  order  is  $ .  Price  includes  regidar  domestic  postage  and  handling  and  is  subject  to  change. 
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Would  you  like 
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if  any  changes  have  been  made  to  the 
Code  t>f  Federal  Regulations  or  what 
docun^ents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  vMSh  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
FedenJ  Register  Index,  or  both. 
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Th  >  LSA  (Ust  of  CFR  Sections  Affected) 
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acfons  published  In  the  Federal  Register. 
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Federal  Register  Index 
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Public  Papers 
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Presidents 
of  the 
United  States 
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1997 

(Book  I) ^ $69.00 

1997 

(Book  II) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 
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Documents 
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Page  7-40 


The  Weekly  Compilation  carhes  a 
Monday  dateline  and  covers  mate- 
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preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
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House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
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Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 

See  Forest  Service 

See  Rural  Housing  Service 

Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44815 

Arctic  Research  Commission 

NOTICES 

Meetings;  Sunshine  Act,  44738 

Census  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44738-44739 

Citizenship  and  Immigration  Services  Bureau 

NOTICES 
Immigration: 
Permit  to  reenter  U.S.  and  refugee  travel  document; 
Forms  1-3^7  and  1-571  redesign,  44805-44806 

Civil  Rights  Commission 

NOTICES  ' 

Meetings;  State  advisory  committees: 
Alabama  and  Louisiana,  and  various  States  [Editorial 
Note:  These  two  documents,  published  at  68  FR 
44522  44523  in  the  Federal  Register  of  Tuesday, 
July  29,  2003,  were  incorrectly  listed  under 
"Meetings;  Sunshine  Act."] 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Upper  Mississippi  River — 
Cape  Girardeau,  MO;  safety  zone,  44618-44620 
PROPOSED  RULES 
Pollution: 
Mandatory  ballast  water  management  program  for  U.S. 
waters,  44691-44696 
Ports  and  waterways  safety: 
Eighth  Coast  Guard  District  inland  rivers;  barges  loaded 
with  dangerous  cargoes;  reporting  requirements; 
regulated  navigation  area,  44696-44706 
Illinois  Waterway  System  within  Ninth  Coast  Guard 
District;  barges  loaded  with  dangerous  cargoes; 
reporting  requirements;  regulated  navigation  area, 
44706-44714 
NOTICES 

Maritime  operations,  etc: 
Brazos  River  waterway,  TX;  suitability  for  liquefied 
hazardous  or  natural  gas  marine  traffic; 
recommendation  letter,  44806-44807 

Commerce  Department 

See  Census  Bureau 

See  Economic  Development  Administration 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 


See  National  Oceanic  and  Atmospheric  Administration 
Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Guatemala,  44747 

Mexico,  44747-44748 

Vietnam,  44748-44751 

Defense  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44751-44752 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
K&S  Optics,  Inc.,  et  al.,  44739-44740 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  ser\'ices — 
Children  with  Disabilities  Technical  Assistance  and 
Dissemination  to  Improve  Services  and  Results 
Program,  44753-44756 
Disability  and  Rehabilitation  Research  Projects  and 
Centers  Program,  44752-44753 

Energy  Department 

See  Energv  Information  Administration 
NOTICES 
Meetings: 
Advanced  Scientific  Computing  Advisory  Committee. 

44756-44757 
Environmental  Management  Site-Specific  Advisor>' 
Board — 
Paducah  Gaseous  Diffusion  Plant,  KY,  44757 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals,  44757-44758 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Prevention  of  significant  deterioration  and  non- 
attainment  new  source  review;  reconsideration. 
44620-44631 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Texas,  44631^4635 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 

agricultural  commodities: 
-  Bacillus  subtilis  var.  amyloliquefaciens  (strain  FZB24), 
44635-44640 
Boscalid,  44640-44651 
Solid  wastes: 
Hazardous  waste;  identification  and  listing — 
Exclusions,  44652-44659 
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Recycled  u  led  oil  management  standards,  44659-44665 
PflOPOSED  RULE^ 
Air  quality  implementation  plans;  approval  and 

promulgatiDn;  various  States;  air  quality  planning 
purposes;  c  esignation  of  areas: 
Idaho,  44715-44722 
Air  quality  imp  ementation  plans;  approval  and 
promulgatiDn;  various  States: 
Texas,  44714-^4715 
NOTICES 
Conmiittees;  establishment,  renewal,  termination,  etc.: 

Science  Advi  sory  Board,  44758-^4762 
Confidential  business  information  and  data  transfer,  44762- 

44763 
Meetings: 
Environment.  1  Policy  and  Technology  National  Advisory 

Council,  14763-44766 
Science  Advi  iory  Board,  44766—44767 
Pesticide,  food,  and  feed  additive  petitions: 

AgriVir,  LLC.  44780-44784 
Pesticide  registiation,  cancellation,  etc.: 
Reregistratior  performance  measures  and  goals,  44767- 

44776 
Valent  BioSciences  Corp.,.  44777-44780 
Reports  and  guidance  documents;  availability,  etc.: 
Polychlorinat  3d  dioxins,  furans,  and  biphenyls;  toxicity 
equivaler  ce  methodology;  framework  for  application 
in  ecolog  cal  risk  assessment,  44784-44785 
Superfund;  resp  onse  and  remedial  actions,  proposed 
settlements  etc.: 
Lexington  Co  ioty  Landfill  Site,  SC,  44785 
Sybill  Used  Qil  Processing  Plant  Site,  MI,  44785 

Executive  Offioe  of  the  President 

See  Presidential  Documents 


Fl 


Federal  Aviation 

RULES 

Airworthiness 
Honeywell 
Rolls-Royce 
IFR  altitudes, 
PROPOSED  RULES 
Airworthiness 
Rolls-Royce 

NOTICES 

Advisory  circu 
Turbine 
44833 
Agency  inform;  t 
submissior* 
Environmental 
Philadelphia 
Extensio 
Philadelphia 


Administration 


( irectives: 
International  Inc.,  44609^4610 
c,  44610-44611 
1-44613 


44611 


directives: 
c, 44672-44675 


Fl 


lirs 
engii  le 


availability,  etc.: 
continued  rotation  and  rotor  locking. 


ion  collection  activities;  proposals, 

and  approvals,  44833^4834 
itatements;  notice  of  intent: 
International  Airport  Runway  17-35 
Project,  44834-44835 
nternational  Airport  Runway  Capacity 
Enhance!  tient  Program,  44835-44836 
Technical  stanc  ard  orders: 
Rotorcraft,  tr.nsport  airplane,  etc.,  airplane  seating 
systems;  installation  instructions  and  limitations 
standard  zed  content  and  format;  policy  statement, 
44836 

Federal  Commiinications  Commission 

NOTICES 

Common  carriet'  services: 
Wireless  tele(  :ommiinications  services- 
Regional  ni  irrowband  PCS  licenses  auction;  notice  and 
filing  requirements,  minimum  opening  bids,  etc., 
44785-44798 


Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
Crop  insurance  regulations: 
Blueberries,  44668-44672 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  44798 

Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Driver  qualifications — 
Anderson,  Roger  D.,  et  al.;  vision  requirement 
exemptions,  44837-44838 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Permissible  nonbanking  activities,  44798 
Meetings;  Sunshine  Act,  44798-44799 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plaiis — 
Sierra  Nevada  bighorn  sheep,  44808 
Endangered  and  threatened  species  permit  applications, 

44807 
Environmental  statements;  availability,  etc.: 
Yampa  River  Basin,  CO  and  WY;  endangered  fishes 
management  plan,  44808—44809 
Marine  mammal  permit  applications,  44809-44810 

Food  and  Drug  Administration 

PROPOSED  RULES 
Biological  products: 
Blood  and  blood  components,  including  source  plasma; 

labeling'  and  storage  requirements;  revisions,  44678- 

44688 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Tuolumne  County,  44729 

General  Services  Administration 

NOTICES 

Federal  Management  Regulation: 
Federal  buildings  redesignations,  44799 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration        ' 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  center  network  planning  and  development, 
44799-44802 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 
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Housing  and  Urban  Development  Department 

NOTICES  t 

FHA  programs;  introduction: 
Tax  credit  proceeds  distribution,  44843-44845 

Indian  Affairs  Bureau 

RULES  • 

Law  and  order  on  Indian  reservations: 
Paiute-Shoshone  Indian  Tribe  of  Fallon  Reservation  and 
Colony,  NV;  Court  of  Indian  Offenses  removed, 
44614-44616 

industry  and  Security  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 

Talyi,  Yaudat  Mustafa,  et  al.,  44740-44741 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Reclamation  Bmeau 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Dual  consolidated  losses;  recapture  events,  44616-44618 
PROPOSED  RULES 
Income  taxes: 
Separate  return  limitation  years;  loss  carryovers  waiver; 
cross-reference 
Hearing  cancellation,  44689 
Variable  annuity,  endowment,  and  life  insurance 

contracts;  diversification  requirements,  44689-44691 
NOTICES 

Health  Insurance  Portability  and  Accountability  Act  of 
1996;  implementation: 
Expatriation;  individuals  losing  United  States  citizenship; 
quarterly  listing,  44840-44841 
Meetings: 
Taxpayer  Advocacy  Panels,  44841-44842  « 

international  Trade  Administration 

NOTICES 
Antidumping: 
Non-frozen  apple  juice  concentrate  from — 
China,  44741^4744 
Countervailing  duties: 
Hot-rolled  carbon  steel  flat  products  from — 
India,  44744-44745 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Breath  test  systems  for  detection  of  gastrointestinal 
disorders  and  components,  44812-44813 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44813-44815 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
NOTICES  ' 

Grants  and  cooperative  agreements;  availability,  etc.: 
Columbian  Trade  Union  Training  Program;  correction 
44815 


Serbian  labor  inspectorate  for  21st  centiur;  correction 
44816 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44810-44811 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 
Biological  and  Physical  Research  Advisory  Committee, 
44818-44819 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Keymaster  Technologies,  Inc.,  44819 
Reports  and  guidance  documents;  availability,  etc.: 
Martian  samples  returned  to  Earth;  possible  biohazards 
detection;  test  protocol,  44819 

National  Institutes  of  Health 

NOTICES  < 

Meetings: 
National  Center  for  Research  Resources,  44802 
National  Heart,  Lung,  and  Blood  Institute,  44802 
National  Institute  of  Mental  Health,  44803 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

44802-44803 
Scientific  Review  Center,  44803-44804 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
LI-COR,  Inc.,  44804-44805 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod,  44666-44667 
Sablefish,  44665-44666 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation  requirements — 
Gulf  of  Mexico  and  Atlantic  Ocean;  turtle  excluder 
devices,  44722-44728 
NOTICES 
Permits: 

Exempted  fishing,  44745-44747 

National  Science  Foundation 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Antarctica;  meterorites  collection  plan,  44819-44820 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilifies;  domestic  licensing: 
Risk-informed  categorization  and  treatment  of  structures, 
systems,  and  components  for  nuclear  power  reactors, 
44672 
NOTICES 

Meetings;  Sunshine  Act,  44820 
Reports  and  guidance  documents;  availability,  etc.: 
Wisconsin;  regulatory  agreement  with  NRC,  44820-44822 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44816-44818 
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Presidential  D^uments 

PROCLAMATIONS  j 
Special  observances: 

Parents'  Dayl(Proc.  7693),  44847-44850 
EXECUTIVE  ORDERS 
Burma;  blockin  g  Government  property  and  prohibiting 

certain  traj  isactions  (EO  13310),  44853-44856 
Committees;  establishment,  renewal,  termination,  etc.: 
President's  C  ommittee  on  Mental  Retardation;  renaming 
and  renewal  (EO  13309),  44851 

Reciamation  Bureau 

NOTICES  I 

Environmental  Istatements;  notice  of  intent: 

Sacramento  River  Water  Reliability  Study,  CA,  44811- 
44812 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  mat  ;rials  transportation: 
Safety  advise  ries — 
Compresse  d  gas  cylinders;  unauthorized  marking, 
44838-  44839 

Rural  Housing  Service 

NOTICES 

Grants  and  coo  Derative  agreements;  availability,  etc.: 
Rural  Community  Development  Initiative,  44729—44738 

Exchange  Commission 


Stock 


Securities  and 

NOTICES 
Agency 

submissioiis 
Self-regulatory 

American 

Depository  iVust 

Government 

National  Association 
44831 
Applications, 

Public  utilitj 


information  collection  activities;  proposals, 
and  approvals,  44822 
organizations;  proposed  rule  changes: 
Exchange  LLC,  44823-44824 
Co..  44824-44825 
Securities  Clearing  Corp.,  44825-44826 

of  Securities  Dealers,  Inc.,  44826- 


}  earings,  determinations,  etc.: 
holding  company  filings,  44822 


par  ial 


State  Departm^t 

RULES 
International  Ttaffi 

Rwanda 
NOTICES 
Art  objects;  importation 

Circle  of  Bl 

El  Greco,  44$31 

Heart  of  Sp 
Grants  and 

U.S.-Egypt 
Nonproliferat 

Chinese 


enti  y 


c  in  Arms  regulations: 

lifting  of  embargo,  44613-44614 


3a:  n. 


for  exhibition: 
Buddhist  Meditational  Art,  44831 


44831 
cooperative  agreements;  availability,  etc.: 
ience  and  Technology  Program,  44832 
measures  imposition: 
44832-44833 


S: 


ticn 


Presidential  permits: 
Maine  Transportation  Department;  international  bridge 
between  Calais,  ME  and  St.  Stephen,  New 
Brunswick,  Canada;  construction,  operation,  and 
niaintenance,  44833  = 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Soo  Line  Railroad  Co.,  44839 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Motor  Carrier  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
PROPOSED  RULES 
Aviation  economic  regulations: 
Air  carrier  continuing  fitness  determinations  involving 
citizenship  issue;  supporting  data,  44675-44678 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  44839-44840 


Separate  Parts  In  This  Issue 

Part  11 

Housing  and  Urban  Development  Department,  44843-44845 

Part  III 

Executive  Office  of  the  President,  Presidential  Documents, 
44847-44851, 44853-44856 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NE-42-AD;  Amendmerjt 
39-13250;  AD  2003-15-07] 

RIN2120-AA64 

Airworthiness  Directives;  Honeywell 
International  Inc.  (Formerly 
AlliedSignal)  Model  RE220  (RJ) 
Auxiliary  Power  Units 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignal)  model 
RE220  (RJ)  auxiliary  power  units  (APUs) 
part  number  (P/N)  WE380077O-2.  This 
amendment  requires  replacing  the 
existing  fuel  nozzles  with  new  design 
fuel  nozzles,  making  reidentification 
updates  to  the  APU  identification  plate, 
and  operating  the  APU  to  perform  a 
visual  inspection  for  fuel  leaks.  This 
amendment  is  prompted  by  reports 
received  by  the  FAA  of  cracks  occurring 
in  the  existing  APU  fuel  nozzles  leading 
to  fuel  leaks.  The  actions  specified  by 
the  AD  are  intended  to  prevent  APU 
compartment  fjres  and  fuel  vapor 
explosion. 

DATES:  Effective  September  3,  2003. 
ADDRESSES:  Information  regarding  this 
action  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Pesuit,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 


90712-4137;  telephone  (962)  627-5251, 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Honeywell  International  Inc.  (formerly 
AlliedSignal)  Model  RE220  (RJ) 
auxiliary  power  units  was  published  in 
the  Federal  Register  on  January  30, 
2003.  That  action  proposed  to  require 
replacing  the  existing  fuel  nozzles,  P/N 
WE3830486-2,  with  new  design  fuel 
nozzles,  P/N  WE3830513-1,  making 
reidentification  updates  to  the  APU 
identification  plate,  and  operating  the 
APU  to  perform  a  visual  inspection  for 
fuel  leaks.  The  FAA  also  published  a 
related  AD,  AD  2002-26-07,  in  the 
Federal  Register  on  January  2,  2003,  for 
Bombardier  model  CL-600-2C10 
airplanes.  That  AD  limits  P/N 
WE3800770-2  APUs  that  have  the  old 
design  fuel  nozzles  to  ground  operation 
only,  until  the  new  fuel  nozzles  are 
installed. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
commenter  approves  of  the  proposal  as- 
written.  No  comments  were  received  on 
the  the  FAA's  determination  of  the  cost 
to  the  public.  The  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  th'e  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10&(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-15-07     Honeywell  International  Inc. 
(formerly  AlliedSignal):  Amendment 
39-13250.  Docket  No.  2002-NE-42-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Honeywell  International  Inc. 
(formerly  AlliedSignal)  model  RE220  (RJ) 
auxiliary  power  units  (APUs)  part  number  (P/ 
N)  WE3800770-2.  These  APUs  are  installed 
on,  but  not  limited  to  Bombardier  model  CL- 
600-2C10  airplanes. 

Note  1:  This  AD  applies  to  each  APU 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  ihe  area 
subject  to  the  requirements  of  this  AD.  For 
APUs  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition-has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  ' 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  APU  compartment  fires  and 
fuel  vapor  explosion,  do  the  following: 
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Effective  Date 

(g)  This  amendrr  ent  becomes  effective  on 
September  3.  2003 

Issued  in  Burlin  ;ton,  Massachusetts,  on 
July  24,  2003. 
Francis  A.  Favara 


E  tgine 


and  Propeller 

Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-03-AD;  Amendment 
39-13249;  AD  2003-15-06] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Trent  800  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Rolls-Royce  pic  (RR)  RB211 
Trent  875-17,  Trent  877-17,  Trent  884- 
17,  Trent  892-17,  Trent  892B-1 7,  and      ' 
Trent  895-1 7  turbofan  engines  with 
high  pressure  (HP)  compressor  rotor  rear 
stage  5  and  6  discs  and  cone  shafts,  part 
numbers  (P/Ns)  FK25230  and  FK27899 
installed.  This  amendment  requires 
removal  from  service  of  these  HP 
compressor  rotor  rear  stage  5  and  6  discs 
and  cone  shafts,  before  reaching  newly 
reduced  life  limits.  This  amendment  is 
prompted  by  three  reports  of  crack 
indications  in  the  stage  5  and  stage  6 
blade  loading  slots,  found  during  engine 
overhaul.  We  are  issuing  this  AD  to 
prevent  stage  5  and  6  disc  crack 
initiation  and  propagation  leading  to 
uncontained  disc  failure  and  damage  to 
the  airplane.  > 

DATES:  Effective  September  3,  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls  Royce  pic,  P.O.  Box  31, 
DERBY,  DE24  8BJ,  UK,  telephone:  44  (0) 
1332  242424;  fax:  44  (0)  1332  249936. 
This  information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299,  telephone (781) 238-7176; 
fax (781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  RR 
RB211  Trent  875-17,  Trent  877-17, 
Trent  884-17,  Trent  892-17,  Trent 
892B-17,  and  Trent  895-17  turbofan 
engines  with  HP  compressor  rotor  rear 


stage  5  and  6  discs  and  cone  shafts,  part 
numbers  (P/Ns)  FK25230  and  FK27899 
installed  was  published  in  the  Federal 
Register  on  March  11,  2003.  That  action 
proposed  to  require  removal  from 
service  of  these  HP  compressor  rotor 
rear  stage  5  and  6  discs  and  cone  shafts, 
before  reaching  newly  reduced  life 
limits.  Information  on  the  reduced  life 
limits  of  these  HP  compressor  rotors 
may  be  found  in  RR  mandatory  service 
bulletin  (MSB)  RB.211-72-E082, 
Revision  2,  dated  November  22,  2002. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Include  a  Reference  to  RR 
Service  Information 

One  commenter  requests  that  a 
reference  to  RR  MSB  RB.211-72-E082, 
Revision  2,  dated  November  22,  2002, 
be  included  in  the  final  rule.  The 
commenter  believes  that  the  reference  to 
the  MSB  is  necessary  for  clarification 
and  for  traceability  to  the  AD  if  future 
revisions  to  the  MSB  are  issued. 

The  FAA  agrees.  The  MSB  reference 
is  included  in  the  Supplementary 
Information  paragraph  and  in 
Compliance  paragraph  (a). 

Request  To  Withdraw  Unnecessary  AD 

One  commenter  states  that  the  new 
life  limit  specified  in  the  AD  has  already 
been  included  in  the  RB211  Trent  Time 
Limits  Manual  (Chapter  5);  therefore, 
the  AD  is  unnecessary. 

The  FAA  does  not  agree.  Although  the 
new  life  limits  have  been  included  in 
the  RB211  Time  Limits  Manual,  the 
reduced  life  limits  are  not  enforceable 
unless  mandated  by  an  AD. 
Accordingly,  the  FAA  will  not  change 
the  AD  based  on  this  comment. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-15-06    Rolls-Royce  pic:  Amendment 
39-13249.  Docket  No.  2O03-NE-O3-AD. 

Applicability 

This  airworthiness  directive  (AD)  applies 
to  Rolls-Royce  pic  (RR)  RB211  Trent  875-17, 
Trent  877-17,  Trent  884-17.  Trent  892-17, 
Trent  892B-17,  and  Trent  89.5-17  turbofan 
engines  with  high  pressure  (HP)  compressor 
rotor  rear  .stage  5  and  6  discs  and  cone  shafts, 
part  numbers  (P/Ns)  FK25230  and  FK27899 
installed.  These  engines  are  installed  on.  but 
not  limited  to  Boeing  777  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

You  are  responsible  for  having  the  actions 
required  by  this  AD  performed  within  the  • 
compliance  times  specified  unless  the 
actions  have  already  been  accomplished. 

To  prevent  stage  5  and  6  disc  crack 
initiation  and  propagation  leading  to 
uncontained  disc  failure  and  damage  to  the 
airplane,  do  the  following: 

(a)  Remove  HP  compressor  rotor  rear  stage 
5  and  6  discs  and  cone  shafts,  from  service 
at  or  before  accumulating  7,500  cycles-since- 
new  (CSN).  Information  on  the  reduced  life 
limits  may  be  found  in  RR  mandator^'  service 
bulletin  RB.211-72-E082,  Revision  2,  dated 
November  22,  2002. 

(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  HP  compressor  rotor  rear  stage 
5  and  6  discs  and  cone  shaft,  listed  in  this 
AD,  that  exceed  7,500  CSN. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of  " 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  002-08-2002, 
dated  November  22.  2002. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
September  3,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
July  23,  2003. 

Francis  A.  Favara. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-19306  Filed  7-29-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30380;  Amdt.  No.  443] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
reqilired  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City.  OK.  73125)  telephone: 
(405)954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
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timely  availab 
effective  date 
those  consideri 
close  and  imm 


circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  in^rmation  to  assure  its 
ity  to  the  user.  The 
this  amendment  reflects 
tions.  In  view  of  the 
diate  relationship 
between  these  -egulatory  changes  and 
safety  in  air  co  nmerce,  I  find  that  notice 
and  public  pro  ;edure  before  adopting 
this  amendmei  t  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exi  its  for  making  the 
amendment  eftctive  in  less  than  30 
days. 

Conclusion 

The  FAA  ha! 
regulation  onl) 
body  of  technical 


determined  that  this 
involves  an  established 
regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 


Issued  in  Washington,  DC  on  July  25,  2003. 
James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pxu'suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
part  95  of  the  Federal  Aviation 
Regulations  (14  CFR  part  95)  is  amended 
as  follows  effective  at  0901  UTC, 
September  4,  2003. 

PART  95— [AMENDED] 

■  1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44719, 
44721. 

■  2.  Peirt  95  is  amended  to  read  as 
follows: 


From 


To 


MEA 


§95.1001     Direct  Routes— U.S. 
Atlantic  Routes — A555  Is  Amended  To  Read  in  Part 


Stella  Maris.  BS 
Micas,  IB  FIX  ... 
Egann,  IB  FIX  .. 
Mayag,  IB  FIX  . 


JDB 


Micas,  IB  FIX  

Egann,  IB  FIX  

Mayag,  IB  FIX  

Grand  Turk,  BS  VORTAC 


2,000 
5,000 
2,000 
2,000 


Atlantic  Routes — G629  Is  Amended  By  Adding 


Great  Inagua,  BS{  NDB 
Cathi,  OA  FIX 

Providenciales,  BB  VOR/DME 
Egann,  IB  FIX  . 


Cathi,  OAFIX  

Providenciales,  BS  VOR/DME 

Egann,  IB  FIX  

Raham,  IB  FIX 


3,000 
1,500 
1,500 
2,000 


Atlantic  Routes — G648  Is  Amended  By  Adding 


Grand  Turk,  BS 
Providenciales 


\ORTAC  

83  VOR/DME 


Providenciales,  BS  VOR/DME 
Micas,  IB  FIX  


1,500 
2,000 


Bahamas  Routes — 63v  Is  Amended  To  Read  in  Part 


Turps,  FL  FIX 
Mixae,  IB  FIX 


Mixae,  IB  FIX 
Haibi,  BS  FIX 


3,000 
4,000 


§  95.6001     Victor  Routes    U.S. 


§95.6014    VCR  Federal  Airway  14  Is  Amended  To  Read  in  Part 


Will  Rogers,  OK 
*3,000-MOC>\ 


VORTAC 


Totes.  OK  FIX 


*3,700 


§95.6017    VOR  Federal  Airway  17  Is  Amended  To  Read  in  Part 


Milet,  TX  FIX 

•2.500-MOClA 


Somer.  TX  FIX 


•4,000 


§95.6514    VOR  Federal  Airway  514  Is  Amended  To  Read  in  Part 


Twentynine  Palms, 
*10,200-MCi\ 
"7,800— MCCA 


CA  VORTAC   

GoFFS  VORTAC 


NE 


■12,000 


§95.6538    VOR  Federal  Airway  538  Is  Amended  To  Read  in  Part 


Twentynine  Palms,  CA  VORTAC  I  *GoFFS,  CA  VORTAC 


■12,000 
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From 


■  10,200-MCA  GOFFS  VORTAC  NE 
■•7,800-MOCA 


To 


§95.6566    VOR  Federal  Airway  566  Is  Amended  To  Read  in  Part 


Works,  TX  FIX 


Belcher.  LA  VORTAC 


From 


To 


MEA 


§95.7001     Jet  Routes 
§95.7010    Jet  Route  No.  10  Is  Amended  To  Read  in  Part 


Twentynine  Palms,  CA  VORTAC 

Hippi,  AZFIX  

Flagstaff,  AZ  VOR/DME 


Hippi,  AZFIX 

Flagstaff,  AZ  VOR/DME  .... 
Farmington,  NM  VORTAC 


23000 
23000 
18000 


i  95.71 47    Jet  Route  No.  147  Is  Amended  To  Read  in  Part 


Beckley.  WV  VORTAC 
Greenbrier  VOR/DME  . 


Greenbrier  VOR/DME  .... 
Casanova,  VA  VORTAC 


18000  I 
18000  ! 


MEA 


3,100 


MAA 


40000 
40000 
40000 


45000 
45000 


[FR  Doc.  03-19403  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  STATE 
22  CFR  Part  126 

[Public  Notice  4399] 
RIN  1400-AB82 

Bureau  of  Political-Military  Affairs; 
Amendment  to  the  international  Traffic 
in  Arms  Regulations:  Partial  Lifting  of 
Embargo  Against  Rwanda 

agency:  Department  of  State. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  by  removing 
Rwanda  from  the  list  of  embargoed 
country  examples  in  22  CFR  126.1(a).  It 
further  clarifies  that  a  policy  of  denial 
will  remain  in  place  for  any  new  license 
applications,  requests  for  approval, 
exports  or  imports  of  defense  articles  or 
defense  services  destined  for  or 
originating  in  Rwanda  other  than  by  the 
Government  of  Rwanda. 
EFFECTIVE  DATE:  July  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Sweeney,  Office  of  Defense  Trade 
Controls  Management,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202)  663-2700. 
SUPPLEMENTARY  INFORMATION:  The 
President  issued  Executive  Order  12918 
(May  26,  1994)  implementing  United 
Nations  Security  Council  Resolution 
918  (May  17,  1994).  Due  to  the  civil 
strife  in  Rwanda,  Resolution  918  called 
upon  all  States  to  impose  an  embargo 


upon  Rwanda.  Consequently,  all 
licenses  and  other  approvals  authorizing 
.    the  export  or  transfer  of  defense  articles 
or  services  to  Rwanda  were  suspended, 
and  a  denial  policy  was  imposed  upon 
all  new  applications  or  other  requests 
for  such  exports  or  transfers  to  Rwanda 
by  Federal  Register  notice  of  June  2, 
1994.  Effective  August  17,  1994,  section 
126.1  of  the  ITAR  was  amended  to  add 
Rwanda  to  the  exemplary  list  of 
embargoed  countries. 

United  Nations  Security  Council 
Resolution  1011  (August  16,  1995)  lifted 
the  arms  embargo  only  with  respect  to 
the  Government  of  Rwanda.  That 
Resolution  retained  the  restriction  that 
all  States  "*   *   *  continue  to  prevent" 
transfers  of  "arms  and  related  materiel 
of  all  types  *   *   *  to  Rwanda,  or  to 
persons  in  the  States  neighboring 
Rwanda  if  such  sale  or  supply  is  for  the 
purpose  of  the  use  of  such  arms  or 
materiel  within  Rwanda,  other  than  to 
the  Government  of  Rwanda  *   *   *." 

Accordingly,  the  policy  of  denial  will 
remain  in  place  for  exports  or  other 
transfers  of  defense  articles  and  defense 
services  covered  by  section  38  of  the 
Arms  Export  Control  Act  for  use  or 
originating  in  Rwanda  other  than  by  the 
Government  of  Rwanda.  This  action 
precludes  the  use  in  connection  with 
non-governmental  end-users  in  Rwanda 
of  any  exemptions  from  licensing  or 
other  approval  requirements.  Also,  arms 
exports  and  transfers  to  or  imports  from 
Rwanda  or  neighboring  States  for  use  by 
the  Government  of  Rwanda  will 
continue  to  receive  strict  case-by-case 
review. 

To  implement  United  Nations 
Security  Council  Resolution  1011, 
section  126.1(a)  of  the  ITAR  is  amended 


and  section  126.1(h)  is  added  to  set 
forth  the  policy  of  denial  with  respect 
to  Rwanda  except  for  the  Government  of 
Rwanda. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Orders  12372  and  13123. 
Interested  parties  are  invited  to  submit 
written  comments  to  the  Department  of 
State,  Directorate  of  Defense  Trade 
Controls,  Office  of  Defense  Trade 
Controls  Management,  ATTN: 
Regulatory  Change,  Rwanda  embargo, 
12th  Floor,  SA-1,  Washington,  DC 
20522-0112. 

List  of  Subjects  in  22  CFR  Part  126 

Arms  and  munitions,  Exports. 

■  Accordingly,  for  the  reasons  set  forth 
above,  title  22,  chapter  I,  subchapter  M. 
part  126,  is  amended  as  follows: 
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PART  12&-GEMERAL  POLICIES  AND 
PROVISIONS 


■  1 .  The  authoril  y 
continues  to  reai  I 


Authority:  Sees 
L.  90-629.  90  Stat 
2780.  2791.  and  2; 
11958.  42  FR  4311; 
79;  22  U.S.C.  2658 
12918.  59  FR282(t 
899. 


■  2.  Section  126 
revising 
paragraph  (h)  to 


(a)  General.  It 
United  States  to 


citation  for  part  126 
as  follows: 


2.  38.40.  42.  and  71,  Pub. 
744  (22  U.S.C.  2752.  2778. 
97);  22  U.S.C.  2778;  E.O. 

3  CFR.  1977  Comp.,  p. 

22  U.S.C.  287c:  E.O. 
3  CFR,  1994  Comp..  p. 


is  amended  by 
paragrabh  (a)  and  adding 
read  as  follows: 


§  1 26. 1     Prohibit^  exports  and  sales  to 
certain  countries. 


is  the  policy  of  the 
deny  licenses,  other 


or  whenever  an 
otherwise  be  in 


approvals,  expoi  ts  and  imports  of 
defense  articles  md  defense  services, 
destined  for  or  originating  in  certain 
countries.  This  |  lolicy  applies  to 
Belarus,  Cuba,  Ii  an,  Iraq,  Libya,  North 
Korea,  Syria,  an  1  Vietnam.  This  policy 
also  applies  to  c  )untries  with  respect  to 
which  the  Unite  SStates  maintains  an 
arms  embargo  (e  g.  Burma,  China,  Haiti, 
Liberia,  Somalia ,  Sudan  and  Democratic 
Republic  of  the  Congo  (formerly  Zaire)) 

?xport  would  not 

urtherance  of  world 
peace  and  the  st  curity  and  foreign 
policy  of  the  Un  ited  States.  Information 
regarding  certaii  i  other  embargoes 
appears  elsewhe  re  in  this  section. 

arms  embargoes  are 
normally  the  su  )ject  of  a  State 
Department  notice  published  in  the 
Federal  Registei .  The  exemptions 

regulations  in  this 
subchapter,  exci  pt  §§  123.17  and 
125.4(b)(13)  of  t  lis  subchapter,  do  not 
apply  with  respi  set  to  articles  originating 
in  or  for  export  o  any  proscribed 
countries,  areas  or  persons  in  this 
§126.1 


(h)  Rwanda 
United  States  to 
approvals, 
defense  articles 
destined  for  or 
except  for  the 
which  will  be 
case  basis.  UN 
Resolution  1011 
embargo  only 
Government  of 


2003. 


Dated:  lune  24, 
)ohn  R.  Bolton. 

Under  Secretary: 
International  Sec^ 
(FR  Doc.  03-1760 

BILUNG  CODE  4710-<S-P 


is  the  policy  of  the 

deny  licenses,  other 

expohs  and  imports  of 

and  defense  services, 

(  riginating  in  Rwanda 

Gpvemment  of  Rwanda, 

ewed  on  a  case-by- 
$ecurity  Council 
1995)  lifted  the 
respect  to  the 
Iwanda. 


with 


,  \rms  Control  and 
rity.  Department  of  State. 
I  Filed  7-29-03;  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  11 

RIN  107&-AE41 

Law  and  Order  on  Indian  Reservations 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule  and  request  for 

comments. 

summary:  The  Bureau  of  Lidian  Affairs 
is  amending  its  regulations  that  govern 
law  and  order  on  Indian  reservations. 
This  rule  removes  the  Paiute-Shoshone 
Indian  Tribe  of  the  Fallon  Reservation 
and  Colony  (Western  Region,  Nevada) 
from  the  listing  of  Courts  of  Indian 
Offenses.  The  tribe  has  reassumed  tribal 
court  function  and  has  requested  their 
removal  from  the  list. 
dates:  This  rule  is  effective  on  July  30, 
2003.  Comments  must  be  received  on  or 
before  September  29,  2003. 
ADDRESSES:  Send  comments  on  this  rule 
to  Ralph  Gonzales,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs,  1951 
Constitution  Avenue,  NW.,  MS  320-SIB, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharlot  Johnson,  Tribal  Government 
Officer,  Western  Regional  Office,  Bureau 
of  Indian  Affairs.  400  N.  Fifth  Street, 
Phoenix,  Arizona,  85004,  (602)  379- 
6786;  or  Ralph  Gonzales,  Branch  of 
Judicial  Services,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs,  1951 
Constitution  Avenue,  NW.,  MS  320-SIB, 
Washington,  DC  20240,  (202)  513-7629. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  rule  is  vested  in 
the  Secretary  of  the  Interior  by  5  U.S.C. 
301  and  25  U.S.C.  2  and  9;  and  25 
U.S.C.  13,  which  authorizes 
appropriations  for  "Indian  judges."  See 
Tillett  V.  Model.  730  F.  Supp.  381  (W.D. 
Okla.  1990),  affd.  931  F.2d  636  (lOth 
Cir.  1991)  United  States  v.  Clapox,  13 
Sawy.  349,  35  F.  575  (D.  Ore.  1888). 
This  rule  is  published  in  exercise  of  the 
rulemaking  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs. 

On  September  18,  2001,  the  Bureau  of 
Indian  Affairs  (BIA)  published  a 
temporary  final  rule  (66  FR  48085) 
amending  its  regulations  contained  in 
25  CFR  part  11  to  add  the  Paiute- 
Shoshone  Indian  Tribe  of  the  Fallon 
Reservation  and  Colony  (Western 
Region,  Nevada)  to  the  list  of  Courts  of 
Indian  Offenses.  This  amendment 
established  a  Court  of  Indian  Offenses 
for  a  period  not  to  exceed  one  year.  On 
September  24,  2002,  the  BIA  published 


a  final  rule  (67  FR  59781)  establishing 
the  Court  of  Indian  Offenses  for  an 
indefinite  period.  The  purpose  of 
establishing  a  Court  of  Indian  Offenses 
at  the  Fallon  Reservation  and  Colony 
was  to  protect  persons,  land,  lives  and 
property  of  people  residing  there  until 
the  tribe  reassumed  its  Law  and  Order 
program.  The  tribe  has  reassumed  the 
tribal  court  function  and  notified  the 
BL\  by  Tribal  Resolution  No.  03-F-054 
that  it  is  operating  the  coiul  in 
accordance  with  its  Constitution,  Article 
VI,  Section  1(h),  and  requested  the 
removal  of  their  listing  from  25  CFR 
11.100(a). 

Determination  To  Publish  a  Final  Rule 
Effective  Immediately 

In  accordance  with  the  requirements 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553(B)),  we  have  determined  that 
publishing  a  proposed  rule  would  be 
impractical  because  of  the  risk  to  public 
safety  as  well  as  further  risk  of  exposure 
of  the  Federal  Government  to  a  lawsuit 
for  failure  to  execute  diligently  its  trust 
responsibility  and  to  provide  adequate 
judicial  services  for  law  enforcement  on 
trust  land.  For  this  reason,  an  immediate 
effective  date  is  in  the  public  interest 
and  in  the  interest  of  the  tribe  not  to 
delay  implementation  of  this 
amendment.  We  are  therefore 
publishing  this  change  as  a  final  rule 
with  request  for  comments. 

BIA  has  determined  it  appropriate  to 
make  the  rule  effective  immediately  by 
waiving  the  5  U.S.C.  553(d)  requirement 
of  publication  30  days  in  advance  of  the 
effective  date.  This  is  because  of  the 
critical  need  to  ensure  that 
uninterrupted  court  services  are 
provided  at  the  Fallon  Reservation  and 
Colony.  Therefore,  this  final  rule  is 
effective  immediately. 

We  invite  comments  on  any  aspect  of 
this  rule  and  we  will  revise  the  rule  if 
comments  warrant.  Send  comments  on 
this  rule  to  the  address  in  the  ADDRESSES 
section. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action.  0MB 
makes  the  final  determination  under 
Executive  Order  12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  operational  cost  of  the 
tribal  court  is  estimated  to  be  less  than 
$200,000  annually.  The  cost  associated 
with  the  operation  of  this  court  will  be 
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with  the  Bureau  of  Indian  Affairs  and 
the  tribe. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  The  Department  of  the  Interior, 
through  the  Bureau  of  Indian  Affairs, 
has  responsibility  and  authority  to 
ensxu'e  that  there  are  judicial  systems  in 
place  on  Indian  reservations  to  protect 
persons,  land,  lives  and  property  of 
people  residing  there. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  thejr  recipients.  This  tribal  court  will 
not  affect  any  program  rights  of  the 
Paiute-Shoshone  Indian  Tribe  of  the 
Fallon  Reservation  and  Colony.  Its 
primary  function  will  be  to  administer 
justice  for  people  within  the  tribe's 
reservation  and  colony. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  Tribal  governments 
have  inherent  sovereign  authority  to 
establish  their  own  form  of  government, 
including  tribal  justice  systems  (25 
U.S.C.  3601). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior,  BIA, 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  An  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Accordingly,  a  Small  Entity 
Compliance  Guide  is  not  required.  The 
amendment  to  25  CFR  11.100(a) 
removes  the  Paiute-Shoshone  Indian 
Tribe  of  the  Fallon  Reservation  and 
Colony  (Western  Region,  Nevada)  from 
the  listing  of  Courts  of  Indian  Offenses. 
Accordingly,  there  will  be  no  impact  on 
any  small  entities. 

Small  Business  Regtdatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
This  court's  operating  cost  is  estimated 
to  be  less  than  $200,000  annually.  The 
cost  associated  with  the  operation  of 
this  court  will  be  with  the  BIA  and  the 
tribe. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  This  is  a  court 
established  specifically  for  the 
administration  of  justice  for  people 
located  within  the  exterior  boundaries 
of  the  Paiute-Shoshone  Indian  Tribe  of 
the  Fallon  Reservation  and  Colony  and 


will  not  have  any  cost  or  price  impact 
on  any  other  entities  in  the  geographical 
region. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  is  a  court 
established  specifically  for  the 
administration  of  justice  for  people 
located  within  the  exterior  boundaries 
of  the  Paiute-Shoshone  Indian  Tribe  of 
the  Fallon  Reservation  and  Colony, 
Fallon,  Nevada,  and  will  not  have  an 
adverse  impact  on  competition, 
investment,  productivity,  iimovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  The  tribal  coiu^  will  not  have 
jurisdiction  to  affect  any  rights  of  small 
governments.  Its  primary  function  will 
be  to  administer  justice  for  people 
within  the  Fallon  Indian  Reservation 
and  Colony. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  yeai",  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings  Implication  Assessment 
(Executive  Order  12630} 

In  accordance  with  Executive  Order 
12630.  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
requfred.  The  amendment  to  25  CFR 
11.100(a)  will  provide  for  a  tribal  justice 
system  with  jurisdiction  over  people 
within  a  limited  geographical  area  at 
Fallon.  Nevada.  Accordingly,  there  will 
be  no  jurisdictional  basis  for  the  tribal 
court  to  affect  adversely  any  property 
interest  outside  of  its  jurisdiction. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
This  rule  concerns  the  recognition  by 
the  Federal  Government  of  a  tribe's 
inherent  authority  to  establish  their  own 
justice  systems  and  does  not  infringe  on 
states'  judicial  systems.  If  the  tribe 
chooses,  they  can  establish  thefr  own 
judicial  system  apart  from  any  State  or 
local  government  in  accordance  with  25 
CFR  11.100(c).  The  Paiute-Shoshone 


Indian  Tribe  of  the  Fallon  Reservation 
and  Colony  (Western  Region,  Nevada)  is 
acting  under  the  purview  of  this 
provision  in  reassuming  the  judicial 
function  on  their  reservation. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  it  has  been  determined  that  this 
rule  does  not  unduly  burden  the  judicial 
system  and  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 
Congress,  through  statutes,  treaties,  and 
the  exercise  of  administrative 
authorities,  has  recognized  the  self- 
determination,  self-reliance,  and 
inherent  sovereignty  of  Indian  tribes  to 
establish  their  own  form  of  government, 
including  tribal  justice  systems  (25 
U.S.C.  3601). 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  under  the 
Paperwork  Reduction  Act.  The 
information  collection  is  not  covered  by 
an  existing  0MB  approval.  An  OMB 
form  83-1  has  not  been  prepared  and 
has  not  been  approved  by  the  Office  of 
Policy  Analysis.  No  information  is  being 
collected  as  a  result  of  this  court 
exercising  its  limited  jurisdiction  over 
people  within  the  exterior  boundaries  of 
the  Paiute-Shoshone  Indian  Tribe  of  the 
Fallon  Reservation  and  Colony. 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  and 
516  DM.  This  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  An  environmental  impact 
statement/assessment  is  not  required. 
This  tribal  court  exercises  jurisdiction 
over  people  within  the  exterior 
boundaries  of  the  Paiute-Shoshone 
Indian  Tribe  of  the  Fallon  Reservation 
and  Colony  and  does  not  have  any 
impact  on  the  environment. 

Consultation  and  Coordination  with 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Pursuant  to  Executive  Order  13175  of 
November  6,  2000,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments,"  we  have  evaluated 
potential  effects  on  federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  potential  effects.  The 
amendment  to  25  CFR  11.100(a)  does 
not  apply  to  any  of  the  562  federally 
recognized  tribes,  except  the  Paiute- 
Shoshone  Indian  Tribe  of  the  Fallon 
Reservation  and  Colony.  The  tribe  is 
exercising  its  inherent  sovereignty  by 
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List  of  Subjects 

Courts,  Indian^ 
enforcement,  Penalties. 


25CFRPartll 

— law,  Law 


■  For  the  reasoni 
we  are  amendin] ; 
title  25  of  the  Ccd 
Regulations,  as  fpllows: 


stated  in  the  preamble, 
part  1 1 ,  chapter  1  of 
le  of  Federal 


PART  11— LAW  AND  ORDER  ON 
INDIAN  RESERVATIONS 

1 .  The  authoriK-  citation  for  part  1 1 
continues  to  reap  as  follows: 

Authority:  5  U 
2;  R.S.  465:25  U. 
U.S.C.  13:  38  Stat 


.C.  301:  R.S.  463:  25  U.S.C. 
S  C.  9;  42  Stat.  208;  25 
586:  25  U.S.C.  200. 


DEPARTMENT 
Internal  Reveniie 


§11.100    [Amend  ad] 

■  2.1n§11.100,  emove paragraph 
(a)(15). 

Dated:  July  18. 
Aurene  M.  Martin 

Acting  Assistant 
[PR  Doc.  03-1931 

BILLING  CODE  4310-4H> 


2  003. 


S  'cretary — Indian  Affairs. 
Filed  7-29-03;  8:45  am] 


OF  THE  TREASURY 
Service 


26  CFR  Parts  1  4ind  602 

[TD9084] 

RIN1545-AY27 

Dual  Consolida^  Loss  Recapture 
Events 

agency:  Interna  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  re]  ;ulations. 
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OSS 


certain  agreements  in  such  cases.  This 
document  also  makes  clarifying  and 
conforming  changes  to  the  current 
regulations. 

DATES:  Effective  Dates:  These 

regulations  are  effective  January  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  D.  Allison  or  Kathryn  T. 

Holman,  (202)  622-3860  (not  a  toll-free 

number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1583.  Responses  to  this  collection  of 
information  are  required  to  obtain  the 
benefit  of  avoiding  entering  into  a 
closing  agreement  with  the  IRS. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  1  to  3  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  2  hours. 

Conunents  concerning  the  accuracy  of 
this  biuden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W;CAR:MP:T:T:SP,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Final  regulations  implementing 
section  1503(d)  were  adopted  by  TD 
8434  (1992-C.B.  240),  on  September  9. 
1992,  and  published  in  the  Federal 
Register  at  57  FR  41079  (REG-106879- 
00).  On  August  1,  2002,  proposed 
regulations  amending  the  final 
regulations,  to  reduce  administrative 
burdens  in  certain  cases,  were 
published  in  the  Federal  Register  at  67 
FR  49892.  Three  written  comments  were 
received.  No  public  hearing  was 
requested  or  held.  After  consideration  of 


the  comments,  these  final  regulations 
are  adopted  by  this  Treasury  decision. 
The  changes  and  clarifications  made  in 
the  final  regulations  in  response  to  the 
comments  received  are  discussed  below. 

Explanation  of  Provisions  and 
Summary  of  Comments 

Section  1503(d)  generally  provides 
that  a  "dual  consolidated  loss"  of  a 
domestic  corporation  cannot  offset  the 
taxable  income  of  any  other  member  of 
the  corporation's  consolidated  group. 
The  statute,  however,  authorizes  the 
issuance  of  regulations  permitting  the 
use  of  a  dual  consolidated  loss  to  offset 
the  income  of  a  domestic  affiliate  if  the 
loss  does  not  offset  the  income  of  a 
foreign  corporation  under  foreign  law. 

Section  1.1503-2(g)(2)(i)  currently 
permits  a  taxpayer  to  elect  to  use  a  dual 
consolidated  loss  of  a  dual  resident 
corporation  or  separate  unit  to  offset  the 
income  of  a  domestic  affiliate  by  filing 
an  agreement  ((g)(2)(i)  agreement)  under 
which  the  taxpayer  certifies  that  the 
dual  consolidated  loss  has  not  been,  and 
will  not  be,  used  to  offset  the  income  of 
another  person  under  the  laws  of  a 
foreign  country.  Section  1.1503- 
2(g)(2)(iii)  provides  that,  in  the  year  of 
a  "triggering  event,"  the  taxpayer  must 
recapture  and  report  as  gross  income  the 
amount  of  a  dual  consolidated  loss  that 
is  subject  to  the  (g)(2)(i)  agreement  and 
must  pay  the  interest  charge  required  by 
paragraph  (g)(2)(vii).  Section  1.1503- 
2(g)(2)(iv)(B),  however,  provides  that 
specified  acquisitions  are  not 
considered  to  be  triggering  events  if 
certain  conditions  are  satisfied.  In 
particular,  the  parties  to  the  acquisition 
must  enter  into  a  closing  agreement 
with  the  IRS  under  section  7121,  and 
the  acquiring  corporation  or 
consolidated  group  must  file  a  new 
(g)(2)(i)  agreement  with 

The  proposed  regulations  provided 
that  a  triggering  event  generally  does  not 
occur  in  two  types  of  acquisitions, 
without  any  requirement  to  enter  into  a 
closing  agreement  or  file  a  new  (g)(2)(i) 
agreement  (1)  When  an  imaffiliated 
dual  resident  corporation  or  unaffiliated 
domestic  owner  that  filed  a  (g)(2)(i) 
agreement  becomes  a  member  of  a 
consolidated  group;  and  (2)  when  a  dual 
resident  corporation,  or  domestic 
owner,  that  is  a  member  of  a 
consolidated  group  that  filed  a  (g)(2)(i) 
agreement  (the  acquired  group)  becomes 
a  member  of  another  consolidated  group 
(the  acquiring  group)  in  an  acquisition, 
so  long  as  each  member  of  the  acquired 
group  that  is  an  includible  corporation 
under  section  1504(b)  is  included 
immediately  after  the  acquisition  in  a 
consolidated  U.S.  income  tax  return 
filed  by  the  acquiring  group.  Instead,  in 
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such  cases,  the  proposed  regulations 
required  the  filing  of  an  information 
statement,  whereby  taxpayers  would 
provide  the  IRS  with  most  of  the 
information  that  otherwise  would  have 
been  provided  in  a  new  (g)(2)(i) 
agreement. 

The  proposed  regulations  were 
intended  to  relieve  the  burden  of 
entering  into  a  closing  agreement  in 
circumstances  where  the  several 
liability  imposed  by  §  1.1502-6,  in 
combination  with  the  original  (g)(2)(i) 
agreement,  would  provide  for  liability 
by  the  acquiring  group  sufficiently 
comparable  to  that  provided  by  a 
closing  agreement.  A  commentator,  who 
raised  questions  regarding  comparable 
liability  under  §  1.1502-6  in  such  cases, 
in  particular  with  respect  to  the  interest 
charge,  recommended  that  the 
regulations  should  retain  the  existing 
requirement  for  the  acquiring 
corporation  or  consolidated  group  to 
enter  into  a  new  (g)(2)(i)  agreement  with 
respect  to  the  dual  consolidated  loss. 
Although  the  IRS  cind  Treasury  believe 
that  §1.1502-6  provides  an 
independent  assurance  of  several  • 
liability,  the  recommendation  to  retain 
the  existing  requirement  for  a  new 
(g)(2)(i)  agreement  has  been  adopted  in 
these  final  regulations.  The  IRS  and 
Treasury  have  concluded  that  the 
intended  reduction  in  administrative 
burden  can  be  accomplished  through 
the  elimination  of  the  requirement  to 
enter  into  a  closing  agreement  in  the 
cases  specified  in  the  proposed 
regulations.  Moreover,  with  the 
retention  of  the  requirement  to  file  a 
new  (g)(2)(i)  agreement,  the  requirement 
in  the  proposed  regulations  to  file  a 
separate  information  statement 
containing  essentially  the  same 
information  has  been  eliminated. 
Additional  changes  have  been  made  to 
clarify  the  nature  of  the  new  (g)(2)(i) 
agreement. 

The  conunentators  also  suggested  that 
any  affiliated  dual  resident  corporation 
or  affiliated  domestic  owner  should  be 
permitted  to  join  the  acquiring  group 
without  causing  a  triggering  event, 
regardless  of  whether  all  members  of  the 
consolidated  group  that  filed  the 
original  (g)(2)(i)  agreement  also  join  the 
acquiring  group,  provided  that  the 
acquiring  group  files  a  new  (g)(2)(i) 
agreement.  This  suggestion  has  not  been 
adopted  in  these  final  regulations.  The 
final  regulations  contain  a  modified 
description  of  the  types  of  transactions 
for  which  a  closing  agreement  no  longer 
is  required,  to  make  clear  that  all 
members  of  an  acquired  group  (or  their 
successors-in-interest)  must  be  members 
of  the  acquiring  group  inmiediately  after 
the  acquisition  (i.e.,  that  no  member  of 


the  acquired  group,  or  its  successor-in- 
interest,  is  excluded  from  the  acquiring 
group  due  to  any  applicable  restriction 
such  as  section  1504(a)(3)  or  section 
1504(c)).  However,  the  IRS  and  Treasury 
are  continuing  to  consider  this 
suggestion  as  well  as  other  alternatives 
for  further  reducing  the  administrative 
and  compliance  biu-dens  imder  the 
section  1503(d)  regulations,  and  invite 
additional  comments  in  this  regard. 

In  order  to  accomplish  the  intended 
reduction  in  administrative  biudens 
promptly,  the  final  regulations  are 
applicable  with  respect  to  transactions 
otherwise  constituting  triggering  events 
occurring  on  or  after  January  1,  2002. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  primarily 
affect  affiliated  groups  of  corporations 
that  also  have  a  foreign  affiliate,  which 
tend  to  be  larger  businesses.  Moreover, 
the  niunber  of  taxpayers  eiffected  and 
the  average  burden  are  minimal. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piusuant  to 
secaon  7805(f)  of  the  Internal  Revenue 
Code,  the  proposed  regulations 
preceding  these  regulations  were 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Kenneth  D.  Allison  and 
Kathryn  T.  Holman  of  the  Office  of 
Associate  Chief  Counsel  (International). 
However,  other  personnel  fi-om  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1 -INCOME  TAXES 

■  1.  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.1503-2  also  issued  under  26 
U.S.C.  1502  *   *   * 

■  Par.  2.  In  §  1.1503-2  paragraphs  (g)(2) 
and  (h)(1)  are  amended  as  follows: 

■  1.  Paragraphs  (g)(2)(iv)(B)(I) 
introductory  text,  and  (g)(2)(iv)(B)(J)(/) 
are  revised. 

■  2.  Paragraph  (g)(2)(iv)(B)(i)(/i)  is 
removed. 

■  3.  Paragraphs  (g)(2)(iv)(B)(I)(;7;)  and 
(iv)  are  redesignated  as  paragraphs 
(g)(2)(iv)(B)(i)(ij)  and  (Hi),  respectively. 

■  4.  Paragraph  (g)(2)(iv)(B)(2)  and 
(g)(2)(iv)(B)(2)(;7i)  are  revised  and 
redesignated  as  paragraph  (g)(2)(iv)(B)(J) 
and  tg)(2)(iv)(B)(3)(iy/)  respectively.  ' 

■  5.  Newly  designated  paragraph 
(g)(2)(4)(B)(3)(iii)  is  revised. 

■  6.  New  paragraph  (g)(2)(iv)(B)(2)  is 
added. 

■  7.  Paragraph  (g)(2)(iv)(D)  is  added. 

■  8.  Paragraph  (h)(1)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph. 

The  revisions  and  additions  read  as 
follows: 

§1.1503-2    Dual  consolidated  loss. 

***** 
(g)*    *    * 

(2)*   *   * 

(iv)  *   *   * 

(B)  *   *   *  il)  If  all  the  requirements  of 
paragraph  (g)(2)(iv)(B)(5)  of  this  section 
are  met,  the  following  events  shajl  not 
constitute  triggering  events  requiring  the 
recapture  of  the  dual  consolidated  loss 
under  paragraph  (g)(2)(vii)  of  this 
section: 

(i)  An  affiliated  dual  resident 
corporation  or  affiliated  domestic  owner 
becomes  an  unaffiliated  domestic 
corporation  or  a  member  of  a  new 
consolidated  group  (other  than  in  a 
transaction  described  in  paragraph 
(g)(2)(iv)(B)(2)(j7)  of  this  section); 
***** 

(2)  If  the  requirements  of  paragraph 
(g)(2)(iv)(B)(3)(/;7)  of  this  section  are 
met,  the  following  events  shall  not 
constitute  triggering  events  requiring  the 
recapture  of  the  dual  consolidated  loss 
under  paragraph  (gM2)(vii)  of  this 
section — 

(i)  An  unaffiliated  dual  resident 
corporation  or  unaffiliated  domestic 
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owner  becomes  i  member  of  a 
consolidated  group; 
Ui)  A  consolid  ited 
agreement  undei 
ceases  to  exist  a.s 
transaction  descfibed 
13(j)(5)(i)  (other 
which  any  memljer 
group,  or  the 
such  member,  is 


Si  tis 


surviving  group 
terminating  groub 

(S)  If  the  foil 
applicable)  are 
listed  in  paragra;  h 
(2)  of  this  sectior 
triggering  events 
under  paragraph 
section. 


group  that  filed  an 
this  paragraph  (g)(2) 
a  result  of  a 

in  §1.1502- 
han  a  transaction  in 
of  the  terminating 
successor-in-interest  of 
Qot  a  member  of  the 
mmediately  after  the 
ceases  to  exist). 
o\|mg  requirements  (as 
isfied,  the  events 
s(g)(2)(iv)(B)(7)and 
shall  not  constitute 


requiring  recapture 
[g)(2)(vii)  of  this 


new 


agreen  lent 


(iii)  The  unaffl 
corporation  or 
must  file,  with  it! 
tax  return  for  the 
the  event  describfed 
(g)(2)(iv)(B)(I)or 
occurs,  an 
paragraph  (g){2)(4 
(g)(2)(i)  agreemei^t) 
the  same  obligat 
dual  consolidatec 
corporation  or 
filed  the  original 
with  respect  to 
(g)(2)(i)  agreement 
penalties  of 
signs  the  return 
reference  to  this 
(g)(2)(iv)(B)(3)(m 


thit 


perju  :y 


T  le 


apjl 


(D)  Example 
illustrates  the 
(g)(2){iv)(B)(2)(;7) 

Example,  (i)  Fact 
parent  of  a  consoli 
that  includes  DRC 
DRC  is  a  dual  resi 
a  dual  consolidated 
ending  December  3 
elects  to  be  bound 
paragraph  (g)(2)  wi 
dual  consolidated 
Group  incurs  a  dua 
2.  On  December  31. 
acquired  by  D  in  a 
§1.1502-l'3(j)(5)(i; 
acquisition,  all  the 
including  DRC. 
consolidated  group 
common  parent  (the 

(ii)  Acquisition 
Under  paragraph  [g] 
section,  the  acquisi 
is  not  an  event 
Year  1  dual  consoli 
payment  of  an 
in  paragraph  (g)(2)( 
provided  that  the  D 
(g)(2)(i)  agreement 
(g)(2){iv)(B)(3)(m)  o 


d  ited  I 


dent 


hv 
ti 
l(  ss. 

1 


bec<  im 


requ  ring 


inten  ist 


ds: 


iated  domestic 

consolidated  group 
timely  filed  income 
taxable  year  in  which 

in  paragraph 
(2)  of  this  section 
described  in 
of  this  section  (new 
,  whereby  it  assumes 
i()ns  with  respect  to  the 
loss  as  the 
cohsolidated  group  that 
g)(2)(i)  agreement 
loss.  The  new 
must  be  signed  under 
•  by  the  person  who 
must  include  a 
Paragraph 


aid 


following  example 
ication  of  paragraph 
af  this  section: 


C  is  the  common 

group  (the  C  Group) 
domestic  corporation. 

corporation  and  incurs 
loss  in  its  taxable  year 
Year  1.  The  C  Group 
the  provisions  of  this 
respect  to  the  Year  1 

No  member  of  the  C 
consolidated  loss  in  Year 
Year  2,  stock  of  C  is 
t  ansaction  described  in 
rVs  a  result  of  the 
Group  members, 
e  members  of  a 
if  which  D  is  the 
D  Group), 
a  triggering  event. 
2)(iv)(B)(2X//)ofthis 
tjon  by  D  of  the  C  Group 
the  recapture  of  the 
(  ated  loss  of  DRC.  or  the 
charge,  as  described 
of  this  section, 
3roup  files  the  new 
scribed  in  paragraph 
this  section. 


(iii)  Subsequent  event.  A  triggering  event 
occurs  on  December  31,  Year  3,  that  requires 
recapture  by  the  D  Group  of  the  dual 
consolidated  loss  that  DRC  incurred  in  Year 
1,  as  well  as  the  payment  of  an  interest 
charge,  as  provided  in  paragraph  (g){2)(vii)  of 
this  section.  Each  member  of  the  D  Group, 
including  DRC  and  the  other  former  members 
of  the  C  Group,  is  severally  liable  for  the 
additional  tax  (and  the  interest  charge)  due 
upon  the  recapture  of  the  dual  consolidated 
loss  of  DRC. 
***** 

(h)*  *  * 

(D*  *  *  Paragraph  (g)(2)(iv)(B)(2)  of 
this  section  shall  apply  with  respect  to 
transactions  otherwise  constituting 
triggering  events  occurring  on  or  after 
January  1,  2002. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  3.  The  authority  citation  forpart  602 
continues  to  read  as  follows: 

Authority: -26  U.S.C.  7805. 

■  4.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  for  1.1503- 
2  to  read  as  follows: 

§602.601     OMB  Control  numbers. 


(b) 


CFR  part  or  section  where 
identified  and  described 


Current 

OMB  control 

No. 


1.1503-2 


1545-1583 


Robert  E.  Wenzel. 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  17.  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  03-19366  Filed  7-29-03;  8:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  Paducah-03-014] 
RIN  1625-AAOO 

Safety  Zone;  Upper  Mississippi  River, 
Mile  Marker  51.5  to  52.5,  Cape 
Girardeau,  MO 

.AGENCY:  Coast  Guard,  DHS. 


ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
all  waters  of  the  Upper  Mississippi 
River  ft-om  mile  marker  51.5  to  52.5  near 
Cape  Girardeau,  MO.  This  safety  zone  is 
needed  to  protect  vessels  from  the  safety 
hazards  associated  with  the 
construction  operations  on  the  Cape 
Girardeau  Bridge.  Entry  into  this  zone  is 
prohibited  unless  specifically 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Paducah  or  a  designated 
representative. 

DATES:  This  rule  is  effective  from  8  a.m. 
on  July  13,  2003  until  5  p.m.  on  August 
15,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP 
Paducah-03-014)  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Paducah,  225  Tully,  Paducah,  KY 
42003  between  8  a.m.  and  4  p.m., 
Monday  tlirough  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  Patrick 
Mounsey,  Marine  Safety  Office 
Paducah,  Port  Operations  at  (270)  442- 
1621  ext  350. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM,  and  under 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  because  immediate 
action  is  needed  to  protect  vessels  and 
mariners  from  the  hazards  associated 
with  construction  operations  on  the 
Cape  Girardeau  Bridge. 

Background  and  Purpose 

The  Captain  of  the  Port  Paducah  is 
establishing  a  temporary  safety  zone  for 
all  waters  of  the  Upper  Mississippi 
River  from  mile  marker  51.5  to  52.5  near 
Cape  Girardeau,  MO.  This  safety  zone  is 
needed  to  protect  vessels  and  mariners 
from  the  safety  hazards  associated  with 
the  construction  operations  on  the  Cape 
Girardeau  Bridge.  Construction 
operations  have  been  ongoing  for 
several  months  with  an  average  of  one 
closure  a  week.  Scheduled  meetings 
between  the  contractor,  industry,  the 
Eighth  Coast  Guard  District  Bridge 
Branch  and  the  Captain  of  the  Port 
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Paducah  led  to  a  defined  process  for 
scheduling  multiple  closures  a  week 
from  July  13,  2003  through  August  15, 
2003.  All  closures  shall  be  limited  to 
one  9-hour  period,  typically  from  8  a.m. 
to  5  p.m.  Entry  into  this  zone  is 
prohibited  to  all  vessels  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Paducah  or  a  designated 
representative. 

The  Captain  of  the  Port  Paducah  will 
announce^nforcement  periods  via 
marine  information  broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

This  rule  will  only  be  in  effect  for  a 
short  period  of  time  and  notifications  to 
the  marine  community  will  be  made 
through  broadcast  notice  to  mariners. 
The  impacts  on  routine  navigation  are 
expected  to  be  minimal  as  the  zone  will 
only  be  enforced  for  a  nine-hour  period 
three  days  a  week. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000, 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the  Upper 
Mississippi  River,  from  Mile  Marker 
51.5  to  52.5  from  8  a.m.  through  5  p.m. 
up  to  three  days  a  week  from  July  13, 
2003  through  August  15,  2003.  This 
safety  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  will  be  in  effect  for  only  a  short 
period  of  time. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact,  LTJG  Patrick 


Mounsey,  Marine  Safety  Office  Paducah 
representative,  at  (270)  442-1621  ext. 
350. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.SK].  3501— 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditu.re  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulator}'  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
wliich  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 
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lie 


List  of  Subjects 

Harbors,  Mari 
(water),  Reporti 
requirements,  S^urity 
Waterways. 
■  For  the  reason! 
preamble,  the  Cqast 
CFR  part  165  as 
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33  CFR  Part  165 

safety.  Navigation 

and  recordkeeping 

measures. 


discussed  in  the 

Guard  amends  33 
ollows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 


■  1 .  The  authorit  i 
continues  to  reac 


Authority:  33  U. 
Chapter  701;  50  U. 
1. 05-1  (g),  6.04-1,  < 
107-295.  116  Stat. 
Homeland  Secarit) 

■  2.  A  new  temp(  rary 
added  to  read  as 


citation  for  part  165 
as  follows: 


.C.  1226,  1231;46U.S.C. 
.C.  191,  195;  33  CFR 
04-6,  and  160.5;  Pub.  L. 
2064;  Department  of 
Delegation  No.  0170.1. 

§  165.T08-082  is 
ollows: 


§  165.T0ft-O82    S^ty  Zone;  Upper 
Mississippi  River,  Mile  Marker  51.5  to  52.5, 
Cape  Girardeau.  Mp. 

(a)  Location.  Ti  le  following  area  is  a 
safety  zone:  all  w  aters  of  the  Upper 
Mississippi  Rivei  from  mile  marker  51.5 
to  52.5,  extendin  ;  the  entire  width  of 
the  river. 

(b)  Effective  da  te.  This  rule  is  effective 
from  8  a.m.  oh  Ju  y  13.  2003  until  5  p.m. 
on  August  15,  20  33. 

(c)  Enforcemer,  t  period.  This  section 
will  be  enforced  rom  8  a.m.  through  5 
p.m.  up  to  3  days  a  week  from  July  13, 
2003  through  Au  just  15,  2003.  The 
Captain  of  the  Po  rt  Paducah  will  inform 
mariners  of  enfor  :ement  periods  by  a 
broadcast  notice  o  mariners. 

(c)  Regulations  (1)  In  accordance  with 
the  general  reguli  tions  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Po  1  Paducah. 

(2)  Persons  or  \  essels  requiring  entry 
into  or  passage  th  rough  must  request 
permission  from  he  Captain  of  the  Port 
Paducah.  or  a  des  ignated  representative. 
They  may  be  con  acted  on  VHF  Charmel 
13  or  16,  or  bv  telephone  at  (270)  442- 
1621  ext  350.' 

(3)  All  persons  and  vessels  shall 
comply  with  the  nstructions  of  the 


Indust  y  group 


Electric  Services  .. 
Petroleum  Refining 
Industrial  Inorganic 
Industrial  Organic 
Miscellaneous  Cher^ical 
Natural  Gas  Liquids 
Natural  Gas  Transport 
Pulp  and  Paper  Mill ; 
Paper  Mills  ... 
Automobile  Manufadturing 


Chemicals  

Cpemicals 

Prodocts 


Captain  of  the  Port  Paducah  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  persormel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  July  13.  2003. 

R.C.  Johnson, 

Commander,  Coast  Guard,  Captain  of  the  Port 
Paducah. 

[FR  Doc.  03-19405  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[Docket  No.  A-90-37;  FRL  -7538-1,  E- 
Docket  ID  No.  A-2001-0004  (Legacy  Docket 
ID  No.  A-90-37)) 

Prevention  of  Significant  Deterioration 
(PSD)  and  Non-Attainment  New  Source 
Review  (NSR):  Reconsideration 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  reconsideration  of 
final  rule;  request  for  public  comment; 
notice  of  public  hearing. 

SUMMARY:  On  December  31,  2002  and 
March  10,  2003,  EPA  revised  regulations 
governing  the  major  New  Source  Review 
(NSR)  programs  mandated  by  parts  C 
and  D  of  title  I  of  the  Clean  Air  Act 
(CAA  or  Act).  Following  these  actions, 
the  Administrator  received  a  number  of 
petitions  for  reconsideration.  Today,  the 
EPA  is  aimouncing  our  reconsideration 
of  certain  issues  arising  from  the  final 
rules  of  December  31,  2002.  We  (the 
EPA)  are  requesting  public  comment  on 
six  issues  for  which  we  are  granting 
reconsideration.  The  issues  are 
described  in  section  IV  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble.  We  plan  to  issue  a  final 
decision  on  these  issues  and  other 
issues  raised  in  the  various  petitions  by 
October  28,  2003. 

We  are  only  seeking  conunent  on 
provisions  of  the  major  NSR  rules  as 


specifically  identified  in  this  notice.  We 
will  not  respond  to  any  comments 
addressing  any  other  provisions  of  the 
NSR  rules  or  program. 

DATES:  Comments.  Conunents  must  be 
received  on  or  before  August  29,  2003. 

Public  Hearing.  The  public  hearing 
will  convene  at  9  a.m.  and  will  end  after 
all  registered  speakers  have  had  an 
opportunity  to  speak  but  no  later  than 
10  p.m.  on  August  14,  2003.  Because  of 
the  need  to  resolve  the  issues  raised  in 
this  notice  in  a  timely  manner,  EPA  will 
not  grant  requests  for  extension  beyond 
this  date.  For  additioned  information  on 
the  public  hearing  and  requesting  to 
speak,  see  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preamble. 
ADDRESSES:  Comments.  Comments  may 
be  submitted  by  mail  to  U.S. 
Environmental  Protection  Agency,  EPA 
West  (Air  Docket),  1200  Pennsylvania 
Ave.,  NW.,  Room:  B108,  Mail  Code: 
6102T,  Washington,  DC,  20460, 
Attention  E-Docket  ID  No.  OAR-2001- 
0004  (Legacy  Docket  ID  No.  A-90-37). 
Comments  may  also  be  submitted 
electronically,  by  facsimile,  through 
hand  delivery/courier,  or  by  phone. 

Public  Hearing.  A  public  hearing  will 
be  held  at  the  Sheraton  Imperial  Hotel 
&  Convention  Center,  4700  Emperor 
Boulevard,  Durham,  North  Carolina 
27703.  telephone  (919)  941-5050. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lyim  Hutchinson,  Information  Transfer 
and  Program  Integration  Division 
(C339-03),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711.  telephone  (919)  541- 
5795,  or  electronic  mail  at 
hutchinson.lynn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  What  Are  the  Regulated  Entities? 

Entities  potentially  affected  by  the 
subject  rule  for  today's  action  include 
sources  in  all  industry  groups.  The 
majority  of  sources  potentially  affected 
are  expected  to  be  in  the  following 
groups. 


SIC^ 


491 
291 
281 
286 
289 
132 
492 
261 
262 
371 


NAICS'' 


221111,  221112,  221113,  221119,  221121,  221122 

324110 
I  325181,  325120,  325131,  325182,  211112,  325998,  331311,  325188 
I  325110,  325132,  325192,  325188,  325193,  325120,  325199 

325520.  325920.  325910,  325182,  325510 

211112 

486210.  221210 

322110,322121,322122,322130 

322121,322122 

336111,  336112.  336211,  336992,  336322,  336312.  336330,  336340,  336350,  336399 
336212,  336213 
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Industry  ^roup 

SIC-' 

NAICS" 

Phamaceuticals  

283 

325411,  325412,  325413,  325414 

^Standard  Industrial  Classification. 

"  North  American  Industry  Classification  System. 


Entities  potentially  affected  by  the 
subject  rule  for  today's  action  also 
include  State,  local,  and  tribal 
governments  that  are  delegated 
authority  to  implement  these 
regulations. 

B.  How  can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  E-Docket  ID  No.  OAR-2001-0004 
(Legacy  Docket  ID  No.  A-90-37).  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  (Air  Docket),  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Ave.,  NW.,  Room:  B108, 
Mail  Code:  6102T,  Washington,  DC, 
20460.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1742.  A  reasonable  fee  may  be 
charged  for  copying. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  a  portion  of 
the  public  docket  is  available  through 
EPA's  electronic  public  docket  and 
comment  system,  EPA  Dockets. 
Interested  persons  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
official  public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket. 


will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102.  May 
31,2002. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile, 
through  hand  delivery/courier,  or  by 
phone.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  section  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif\'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  carmot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

a.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  either  Docket 
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or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Mr.  David 
Svendsgaard,  c/o  OAQPS  Document 
Control  Officer  (C339-03),  U.S. 
Enviroimiental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
Attention  E-Docket  ID  No.  OAR-2001- 
0004  (Legacy  Docket  ID  No.  A-90-37). 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI.  (If 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI.)  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

E.  What  Should  1  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments. 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternatives. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

•  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 


F.  What  Information  Should  I  Know 
About  the  Public  Hearing? 

The  public  hearing  will  provide 
interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  the  issues  raised  in  this 
notice.  Person  interested  in  attending  or 
presenting  oral  testimony  are 
encouraged  to  register  in  advance  by 
contacting  Ms.  Chandra  Kennedy. 
OAQPS,  Integrated  Implementation 
Group,  Information  Transfer  and 
Program  Integration  Division  (C339-03), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  number  (919)  541-5319  or 
e-mail  kennedy.chandra@epa.gov  no 
later  than  August  11.  2003. 
Presentations  will  be  limited  to  5 
minutes  each.  We  will  assign  speaking 
times  to  speakers  who  make  a  timely 
request  to  speak  at  the  hearing.  We  will 
notify  speakers  of  their  assigned  times 
by  August  13,  2003.  We  will  attempt  to 
accommodate  all  other  persons  who 
wish  to  speak,  as  time  allows. 

The  EPA's  planned  seating 
arrangement  for  the  hearing  is  theater 
style,  with  seating  available  on  a  first 
come  first  served  basis  for  about  250 
people.  Attendees  should  note  that  the 
use  of  pickets  or  other  signs  will  not  be 
allowed  on  hotel  property. 

As  of  the  date  of  this  announcement, 
the  Agency  intends  to  proceed  with  the 
hearing  as  announced;  however, 
unforeseen  circumstances  may  result  in 
a  postponement.  Therefore,  members  of 
the  public  who  plan  to  attend  the 
hearing  are  advised  to  contact  Ms. 
Chandra  Kennedy  at  the  above 
referenced  address  to  confirm  the 
location  and  date  of  the  hearing.  You 
may  also  check  our  New  Source  Review 
Web  site  at  http://www.epa.gov/nsr  ioi 
any  changes  in  the  date  or  location. 

The  record  for  this  action  will  remain 
open  until  September  15.  2003  to 
accommodate  submittal  of  information 
related  to  the  public  hearing. 

G.  Where  Can  I  Obtain  Additional 
Information? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
notice  is  also  available  on  the  World 
Wide  Web  through  the  Technology 
Transfer  Network  (TTN).  Following 
signature  by  the  EPA  Administrator,  a 
copy  of  today's  notice  will  be  posted  on 
the  TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 
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H.  How  Is  This  Preamble  Organized? 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  General  Information 

A.  What  are  the  regulated  entities? 

B.  How  can  I  get  copies  of  this  document 
and  other  related  information? 

1.  Docket 

2.  Electronic  Access 

C.  How  and  to  whom  do  I  submit 
comments? 

1.  Electronically 

2.  By  Mail 

3.  By  Hand  Delivery  or  Courier 

4.  By  Facsimile 

5.  By  Phone 

D.  How  should  I  submit  CBI  to  the  Agency? 

E.  What  should  I  consider  as  I  prepare  my 
comments  for  EPA? 

F.  What  information  should  I  know  about 
the  public  hearing? 

G.  Where  can  I  obtain  additional 
information? 

H.  How  is  this  preamble  organized? 

II.  Background 

III.  Today's  Action 

A.  Grant  of  Reconsideration 

B.  Request  for  Stay  of  Final  Rules 

IV.  Discussion  of  Issues 

A.  Analysis  of  Environmental  Impact  of 
Final  Rule 

B.  Plantwide  Applicability  Limitations 
(PALs) 

1.  Background 

2.  Emission  Units  for  Which  you  Begin 
Actual  Construction  After  Baseline 
Period 

3.  Elimination  of  Synthetic  Minor  Limits 
[(r)(4)  Limits] 

C.  Actual-to-Projected-Actual  Test 

1.  Background 

2.  Reasonable  Possibility 

3.  Replacemant  Units 

D.  Clean  Unit 

1.  Background 

2.  Effect  of  Redesignation  on  Clean  Unit 
Status 

V.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132 — Federalism 

F.  Executive  Order  13175 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

:    H.  Executive  Order  13211 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 
I.  National  Technology  Transfer  and 
Advancement  Act 

VI.  Statutory  Authority 

n.  Background 

In  the  early  1990's,  the  Enviroiunental 
Protection  Agency  ("we"  or  "the 
Agency")  began  an  effort  to  revise  the 


major  NSR  regulations  to  respond  to 
concerns  expressed  by  regulated 
industry  and  State  and  local  permitting 
authorities  that  the  major  NSR 
regulations  were  too  complex  and 
burdensome.  This  effort  involved  the 
solicitation  of  ideas  and 
recommendations  ft-om  the  Clean  Air 
Act  Advisory  Committee  and  the  public. 
The  goal  of  this  effort,  known  as  NSR 
Reform  (or  NSR  Improvement),  was  to 
eliminate  as  much  of  the  program 
complexity,  administrative  burden  and 
resultant  project  delays  as  possible 
without  sacrificing  the  current  level  of 
environmental  protection  and  benefits 
derived  from  the  program. 

On  July  23,  1996  (61  FR  38250),  we 
proposed  changes  to  various  aspects  of 
the  NSR  program  based  primarily  on 
consideration  of  recommendations 
provided  through  the  NSR  Reform 
effort,  but  also  based  on  our  own 
independent  initiatives  to  further  clarify 
the  major  NSR  program.  The  proposed 
changes  addressed  baseline  emission 
determinations ,  actual-to-future-actual 
emissions  measurement  methodology, 
Plantwide  Applicability  Limitations 
(PALs),  Clean  Units,  and  Pollution 
Control  Projects  (PCPs).  as  well  as  other 
changes. 

Following  the  1996  proposal,  we  held 
two  public  hearings  and  more  than  50 
stakeholder  meetings.  Environmental 
groups,  industry,  and  State,  local,  and 
Federal  agency  representatives 
participated  in  these  many  discussions. 
We  received  several  hundired  public 
comments  on  the  1996  proposal  rule.  As 
a  result  of  comments  received  and 
further  review  of  the  issues  by  the 
Agency,  we  sought  further  comment  on 
some  issues  in  the  proposed  rule.  On 
July  24,  1998.  we  published  a  Federal 
Register  Notice  of  Availability  (NOA) 
that  requested  additional  comment  on 
three  of  the  proposed  changes — 
baseline  emissions  determination,  the 
actual-to-future-actual-methodology, 
and  PALs.  We  received  several  hundred 
public  comments  on  the  NOA. 
Following  the  NOA.  we  convened 
various  stakeholder  meetings 
concerning  NSR  Reform  over  a  number 
of  years.  Information  on  these  meetings 
can  be  found  in  Docket  ID  No.  A-90-37. 

On  December  31.  2002.  we  issued  a 
final  rule  (67  FR  80186)  that  revised 
regulations  governing  the  major  NSR 
programs  (final  rules).'  The  revisions 
included  five  major  changes  to  the 
major  NSR  program  that  will  reduce 
burden,  maximize  operating  flexibility. 


improve  environmental  quality,  provide 
additional  certainty,  and  promote 
administrative  efficiency.  These 
•elements  include  baseline  actual 
emissions,  actual-to-projected-actual 
emissions  methodology,  PALs,  Clean 
Units,  and  PCPs.  The  final  rules  also 
codified  our  longstanding  policy 
regarding  the  calculation  of  baseline 
emissions  for  electric  utility  steam 
generating  units  (EUSGUs).  In  addition, 
the  final  action:  (1)  Responded  to 
comments  we  received  on  a  proposal  to 
adopt  a  methodology,  developed  by  the 
American  Chemistry  Council  (formerly 
known  as  the  Chemical  Manufacturers 
Association  (CMA))  and  other  industry 
petitioners,  to  determine  whether  a 
major  stationary  source  has  undertaken 
a  major  modification  based  on  its 
potential  emissions;  and  (2)  included  a 
new  section  that  spells  out  in  one  place 
how  a  major  modification  is  determined 
under  the  various  major  JvISR 
applicability  options.  This  topic  had 
previously  been  addressed  primarily  in 
the  definition  section  of  the  major  NSR 
regulations.  We  also  clarified  where  to 
find  the  provisions  in  the  revised  mles 
and  codified  a  definition  of  "regulated 
NSR  pollutant"  that  clarifies  which 
pollutants  are  regulated  under  the  Act 
for  purposes  of  major  NSR. 

On  February'  28,  2003,  we  sent  notice 
to  affected  States  that,  consistent  with 
our  proposal  in  1996,  we  were  revising 
the  references  to  40  CFR  52.21  in 
delegated  States'  plans  to  reflect  the 
December  31,  2002  changes  to  the 
Prevention  of  Significant  Deterioration 
(PSD)  Federal  Implementation  Plan 
(FIP)  (40  CFR  52.21(a)(2)  and  (b) 
through  (bb)).  This  FIP  applies  in  any 
area  that  does  not  have  an  approved 
PSD  program  in  the  State 
Implementation  Plan  (SIP),  and  in  all 
Indian  country.  The  notice  was 
subsequently  published  in  the  Federal 
Register  on  March  10,  2003  (68  FR 
11316). 

Following  publication  of  the 
December  31,  2002  and  March  10,  2003 
Federal  Register  notices,  the 
Administrator  received  numerous 
petitions,  filed  pursuant  to  section 
307(d)(7)(B)  of  the  CAA,  requesting 
reconsideration  of  many  aspects  of  the 
final  rules. 2  The  purpose  of  today's 


'  The  December  31,  2002  first  rules  did  hot  act  on 
several  issues  proposed  in  1996.  We  intend  to  act 
on  some  or  all  issues  from  the  1996  proposal  in  a 
subsequent  Federal  Register  notice. 


^  Petitions  for  reconsideration  of  the  December 
31,  2002  final  rule  were  filed  by:  Northeastern 
States  (CT.  ME,  MD.  MA,  NH.  NJ,  NY.  PA,  RI.  VT): 
South  Coast  Air  Quality  Management  District  (CA); 
and  Environmental  Groups  (led  by  NRDC. 
Earthjustice,  Clean  Air  Task  Force,  and 
Environmental  Defense).  Additional  petitions 
joined  existing  petitions:  The  People  of  California 
and  California  Air  Resources  Board  (joined  South 
Coast  and  Northeastern  States  petitions);  Yolo- 
Solano  Air  Quality  Management  District  (CA) 

Continued 
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notice  is  to  initiite  a  process  for 
responding  to  several  issues  raised  in 
these  petitions 

m.  Today's  Action 

A.  Grant  of  Red  nsideration 

At  this  time,  \re  have  decided  to  grant 
reconsideration  on  six  issues  raised  by 
petitioners. 3  Th(  first  involves  a 
document  we  re  eased  in  November 
2002,  entitled,  "  Supplemental  Analysis 
of  the  Environmpntal  Impact  of  the  2002 
Final  NSR  Improvement  Rules.""'  This 
analysis  provide  s  the  Agency  and  other 
interested  partie  >  with  additional 
information  on  1  le  environmental 
effects  of  the  fin  d  rules.  The  analysis 
shows  that  the  fi  nal  rules  will  result  in 
greater  emission  s-reductions  than  the 
Petitioners  assert  that 
the  final  rules  ai  ?  flawed  because  we 
did  not  rely  on  t  lis  doctunent  in 
promulgating  th  ;  rule  and  hence  that  we 
final  rule  without 
V  evaluated  its 


promulgated  the 
having  adequate 
environmental  impacts.  In  the 


alternative,  they 
we  relied  on  the 


assert  that,  to  the  extent 
analysis  for  that 
assessment,  we  (  id  so  improperly 
because  we  did  :  lot  make  the  analysis 
available  for  put  lie  comment. 
Petitioners  furth  ;r  assert  that  our 
analysis  does  no  properly  analyze  the 
fects  of  the  rule  and 
account  recent 


environmental  e 
did  not  take  into 


(joined  South  Coast 
Ventura,  and  Monterey 
Districts  (CA);  and 
Management  District 
petition).  Petitions  fo 
rule  were  filed  by:  D«  legated 
MA,  NJ.  NY.  DC,' South 
Management  District 
Pollution  Control  Disjrict 
Croups  (essentially 
petitions  to  reconsidf 
^  In  this  notice,  the 
to  those  entities  that  I 
reconsideration  with 

*  Available  through 
www.epa.gov/nsr  anrl 
Document  IV-A-7 

*  See.  e.g. 
Northeastern  States 


'tie 


the  effects  of  the  final 
ant  emissions.^ 


information  aboi  it  the  health  impacts  of 
air  pollution  anc 
rule  on  air  pollu 

We  disagree  wjith  Petitioners' 
assertions.  Durir  g  the  rulemaking 
process,  we  striv  ed  to  take  into 
consideration  re  evant  and  reliable 
information  on  e  [iviroiunental  effects. 
We  did  in  fact  ta  ce  account  of 
environmental  c  )nsiderations  in 
formulating  the  :  inal  rules,  and  believe 
the  final  rules  ar  ;  properly  supported 
and  justified  in  t  lis  regard.  However, 
we  want  Petitior  ers  and  others  to  have 
every  opportunil  y  to  comment  on  the 
work  that  we  hai  e  done  to  date  and  to 
provide  additior  al  information  that  they 


f  etition);  Santa  Barbara. 
Air  Pollution  Control 
Sa  :ramerito  Air  Quality 
C,^)  (joined  South  Coast 
reconsideration  of  the  FIP 
States  (CA.  CT,  IL. 
Coast  Air  Quality 
C.^),  and  Santa  Barbara  Air 
(CA));  and  Environmental 
same  groups  that  filed 
the  December  31,  2002  rule), 
[erm  "petitioners"  refers  only 
led  petitions  for 
tPA. 

our  NSR  website  at  hUp:// 
in  docket  ID  No.  A-90-37. 


Environi  lental  Groups  petition  at  25: 
p  itition  at  5.  6. 


believe  to  be  relevant  to  the  inquiry.  For 
these  reasons,  we  have  chosen  to  grant 
the  petitions  as  they  relate  to  these 
issues.  In  short,  we  have  no  reason  to 
believe  oiu"  analysis  of  environmental 
effectiveness  is  incorrect  or  flawed. 
Nevertheless,  we  do  think  the 
supplemental  analysis  provides 
additional  support  for  the  final  rules,  so 
we  are  making  it  available  for  public 
comment,  and  we  will  reevaluate  oiu 
conclusions  in  light  of  the  comments 
and  information  submitted. 

The  remaining  issues  for  which  we 
grant  reconsideration  involve  five 
narrow  aspects  of  the  final  rule.  For 
each  of  the  five.  Petitioners  claim  that 
the  final  provision  did  not  sufficiently 
reflect  the  ideas  set  forth  in  the 
proposed  rule  and,  therefore,  that  they 
did  not  have  an  adequate  opportimity  to 
provide  input  during  the  designated 
public  comment  period.  Without 
prejudging  the  information  that  will  be 
provided  in  response  to  this  notice,  we 
note  that  to  date  Petitioners  have  not 
provided  information  which  persuades 
us  that  our  final  decisions  are  erroneous 
or  inappropriate.  While  we  do  not  agree 
with  Petitioners'  claim,  we  have 
decided  to  grant  reconsideration  on 
these  issues  in  an  interest  of  ensuring  a 
full  opportunity  for  comment.  Each  of 
these  issues  is  described  in  detail  below. 

Our  final  decision  on  reconsideration 
for  all  the  remaining  issues  in  the 
petitions  for  reconsideration  will  be 
issued  no  later  than  the  date  by  which 
we  take  final  action  on  the  issues  for 
which  we  have  decided  to  grant 
reconsideration.  We  plan  to  take  final 
action  on  all  issues  no  later  than  90  days 
after  publication  of  today's  notice. 

B.  Request  for  Stay  of  Final  Rules 

We  are  not  granting  a  stay  of  the  final 
rules  pending  our  reconsideration  of 
these  issues.  Under  sections  307(b)(1) 
and  307(d)(7)(B)  of  the  Act,  the 
effectiveness  of  the  final  rules  is  not 
automatically  postponed  by  our  granting 
the  petitions  for  reconsideration  on 
certain  issues.  The  Administrator  (or  the 
court),  however,  may  stay  the  rules 
pending  our  reconsideration  for  a  period 
not  to  exceed  three  months.  42  U.S.C. 
7607(d)(7)(B).  Petitioning  States  and 
Environmental  Groups  requested  that 
we  exercise  our  discretion  under  this 
section  and  grant  a  stay  of  the  final  rules 
during  reconsideration.^  ' 

We  do  not  believe  that  a  stay  is 
warranted.  We  believe  that  the  final 
rules  are  a  reasonable  exercise  of  our 
discretion  under  the  CAA,  and  will 
result  in  greater  emission  reductions 


^See  Environmental  Groups  petition  at  1,  145; 
Northeastern  States  petition  at  47. 


compared  to  the  former  program.^ 
Moreover,  although  we  have  decided  to 
reconsider  certain  aspects  of  the  final 
rules,  at  this  time  we  do  not  have  reason 
to  believe  that  the  substantive  decisions 
reflected  in  the  final  rule  are  erroneous. 
We  are  also  concerned  about  the  impact 
of  a  stay  on  facilities  located  in 
delegated  States.  The  new  requirements 
are  currently  in  effect  in  these  areas.  We 
believe  that  it  would  be  inappropriate  to 
revert  to  the  former  program  when  it  is 
likely  that  the  current  program  would  be 
reinstated  60  to  90  days  later.  Further, 
we  do  not  believe  our  decision  to  deny 
a  stay  will  have  any  significant  effect  on 
facilities  subject  to  a  SIP-approved 
major  NSR  program.  We  have  provided 
these  States  up  to  three  years  to  make 
appropriate  changes  to  their  SIP- 
approved  programs.  We  intend  to 
complete  our  reconsideration  of  the 
final  rules  regarding  the  issues 
discussed  in  this  Federal  Register 
notice  quickly  (i.e.,  in  approximately  90 
days),  thus,  any  uncertainty  regarding 
the  final  rules  caused  by  our  partial 
granting  of  the  petitions  for 
reconsideration  will  be  for  a  short 
period.  States  will  still  have  ample  time 
after  our  final  decision  on 
reconsideration  to  revise  their  SIPs  to 
implement  the  rule  (and  any  changes 
resulting  from  our  reconsideration).  As 
a  result,  we  do  uot  think  it  would  be 
appropriate  to  stay  the  effectiveness  of 
the  rule  while  we  address  a  few  issues 
raised  in  the  petitions. ^ 

IV.  Discussion  of  Issues 

A.  Analysis  of  Environmental  Impact  of 
Final  Rule 

In  November  2002,  we  released  a 
document  entitled,  "Supplemental 
Analysis  of  the  Environmental  Impact  of 
the  2002  Final  NSR  Improvement 
Rules."  As  we  noted  at  that  time,  the 
analysis  was  intended  to  provide  the 
interested  public  with  supplemental 
information  on  the  potential 
environmental  effects  of  the  NSR 
Improvement  rules  that  we  were 
finalizing. 

In  the  supplemental  environmental 
analysis,  we  found  that  the  overall  effect 
of  the  final  rule  would  be  a  net  benefit 
to  the  environment  compared  to  the 


'  See  EPAS  Response  to  Emergency  Motion  For 
Stay  of  the  New  Source  Review  Rule  (Feb.  21,  2003) 
(D.C.  Cir.  Docket  No.  02-1387);  see  also 
Supplemental  Analysis  of  the  Environmental 
Impact  of  the  2002  Final  NSR  Improvement  Rules 
(EPA  Docket  ID  No.  A-90-37;  Document  IV-A-7). 

'If  during  the  course  of  reconsideration  we 
determine  that  significant  aspects  of  the  final  NSR 
rules  should  be  revised,  we  could  reevaluate 
whether  to  stay  the  effectiveness  of  the  rules,  or 
portions  thereof,  pending  issuance  of  our  final 
decision  on  reconsideration. 
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former  NSR  rules  because  the  final  rule 
would  result  in  reductions  in  emissions 
of  air  pollution.  We  found  that  four  of 
the  five  provisions  in  the  final  rule 
would  result  in  environmental  benefits, 
and  the  other  provision  would  have  no 
significant  effect.  Specifically,  for  each 
of  the  rule's  five  provisions,  the  analysis 
concludes  the  following: 

(1)  The  PAL  provisions  will  result  in 
tens  of  thousands  of  tons  per  year  (tpy) 
of  volatile  organic  compounds  (VOC) 
reductions  from  just  three  industrial 
categories  where  PALs  are  likely  to  be 
used  most  often.  Overall  reductions  will 
be  greater  because  it  is  likely  that  PALs 
also  will  be  adopted  in  other  source 
categories. 

(2)  The  Clean  Unit  Test  will  be 
environmentally  neutral  for  most 
sources,  but  some  sources  will  likely 
control  emissions  earlier  or  more 
extensively  than  under  the  former  rules, 
and,  as  a  result,  a  net  benefit  will  occur. 
The  amount  of  this  benefit  is  uncertain 
nationally,  but  likely  will  be  significant 
in  individual  cases,  like  the  estimated 
9,300  tpy  reduction  in  smog-causing 
VOC  seen  in  one  example. 

(3)  The  PCP  Exclusion  will  lead  to  a 
small  increase  in  the  number  of 
environmentally  beneficial  projects 
because  it  removes  NSR  barriers  to  such 
projects.  The  amount  of  this  benefit  is 
uncertain  nationally,  but  will  likely  be 
relatively  small. 

(4)  The  portion  of  the  rule  addressing 
baseline  actual  emissions  will  not  have 
a  significant  environmental  impact.  The 
former  program  already  allowed  sources 
to  use  a  more  representative  baseline 
period,  with  the  approval  of  the 
reviewing  authority,  instead  of  the  two- 
year  period  before  the  change 
specifically  delineated  in  the  former 
rules.  The  final  rules  provide  an 
expanded  time  frame  from  which  you 
may  select  a  representative  baseline  but 
eliminate  the  option  of  going  beyond 
this  period  of  time.  While  the  new  rules 
may  allow  a  small  number  of  existing 
emissions  units  to  use  higher  baselines, 
other  units  will  be  required  to  use  lower 
baselines  due  to  the  requirement  to 
adjust  the  baseline  downward  to 
account  for  any  new  emission 
limitations  at  that  emissions  unit.  The 
changes  overall  impact  will  be  small 
because  the  portion  of  the  rule 
addressing  baseline  actual  emissions 
does  not  affect  new  sources,  new  units 
built  at  existing  sources,  electric 
utilities,  and  many  modified  sources. 

(5)  The  change  to  the  actual-to- 
projected-actud  test  will  have  a  net 
environmental  benefit,  but  a  relatively 
small  one.  The  benefit  stems  from 
removing:  (1)  Incentives  to  keep  actual 
emissions  high  before  making  a  change. 


and  (2)  barriers  to  projects  that  will 
reduce  emissions.  The  size  of  this 
benefit  nationally  is  uncertain.  Its 
impact  would  be  small  because  the 
change  in  emissions  calculation 
methodology  does  not  affect  either  of 
the  following:  (1)  New  sources,  new 
units  built  at  existing  industrial 
facilities,  and  electric  utilities,  or  (2)  any 
modifications  at  existing  facilities  that 
actually  result  in  significant  increases  in 
emissions.  Historically,  under  the 
previous  major  NSR  rule,  virtually  all 
other  sources  making  a  physical  or 
operational  change  have  accepted 
"permit  limits"  so  as  to  be  confident 
that  they  will  not  trigger  major  NSR. 
Our  analysis  concludes  that  the  benefits 
from  this  aspect  of  the  program  are 
likewise  largely  unaffected  because  such 
sources  must  still  assure  that  actual 
emissions  do  not  significantly  increase 
as  a  result  of  a  change. 

The  supplemental  environmentcd 
analysis  uses  quantitative  information 
where  possible  but  also  notes 
limitations  on  our  ability  to  quantify 
impacts  of  the  rule.  We  used  qualitative 
information  to  supplement  the  analysis 
when  such  limitations  are  present.  We 
also  noted  that  the  final  rules  will  result . 
in  economic  benefits  that  stem  from 
improved  flexibility,  increased 
certainty,  and  reduced  administrative 
burden.  These  benefits  are  important, 
but  were  not  quantified  as  part  of  this 
environmental  analysis. 

The  analysis  is  available  in  the  docket 
for  today's  action  and  is  also  available 
on  the  Internet  at  http://www.epa.gov/ 
nsr.  We  request  comment  on  all  aspects 
of  the  environmental  impact  of  the  final 
rule. 

B.  Plantwide  Applicability  Limitations 

(PALs) 

1.  Background 

The  December  31,  2002  final  major 
NSR  rule  included  an  iimovative 
approach  to  managing  major  NSR 
applicability  at  major  stationary  sources 
based  on  actual  plantwide  annual 
emissions.  Under  these  provisions,  an 
owner  or  operator  (you)  of  a  major 
stationary  source  (source)  may  elect  to 
establish  a  source-wide  cap  on 
emissions,  known  as  a  "plantwide 
applicability  limitation"  (PAL),  based 
on  your  source's  baseline  actual 
emissions.  As  long  as  you  do  not  exceed 
this  "actuals  PAL,"  a  significant 
emissions  increase  has  not  occurred. 
Without  a  significant  emissions 
increase,  no  change  at  your  facility  is 
considered  a  major  modification,  and 
you  are  not  subject  to  major  NSR, 


Today,  we  are  soliciting  comment  on 
two  aspects  of  the  PAL  final  rules. 
These  issues  are  discussed  below. 

2.  Emission  Units  for  Which  You  Begin 
Actual  Construction  After  the  Baseline 
Period 

In  general,  the  PAL  level  is 
established  as  the  sum  of  the  baseline 
actual  emissions  of  the  PAL  pollutant 
for  each  emissions  unit  at  your  major 
stationary  source.  The  baseline  period 
may  be  any  consecutive  24-month 
period  during  the  preceding  10  years, 
but  you  must  use  the  same  baseline 
period  for  all  existing  emissions  units. 
However,  the  final  rules  contain  special 
provisions  for  an  emissions  unit  on 
which  you  began  actual  construction 
after  the  24-month  baseline  period.  The 
reviewing  authority  must  use  the 
potential  to  emit  (PTE)  of  such 
emissions  units  in  establishing  the  PAL. 
See  40  CFR  51.165(11(6),  51,166(w)(6), 
52.21(aa)(6).  This  provision  is  intended 
to  serve  as  a  counterpart  to  the 
requirement  to  exclude  from  the  PAL 
level  any  emissions  from  emissions 
units  that  were  permanently  shut  down 
after  the  baseline  period. 

We  included  these  provisions  in 
recognition  that  the  set  of  emissions 
units  at  your  source  at  the  time  of  PAL 
permit  issuance  may  be  different  from     • 
the  set  of  emissions  units  that  existed 
during  the  baseline  period.  You  may 
have  constructed  additional  emissions 
units,  permanently  shut  down 
previously  existing  emissions  units,  or 
both.  The  actuals  PAL  rule  is  designed 
to  ensure  that  the  PAL  level  is  adjusted 
to  reflect  the  present-day  configuration 
of  emissions  units  at  your  source.  Thus, 
it  instructs  the  reviewing  authority  to 
exclude  from  the  PAL  level  emissions 
from  permanently  shut  down  units  and 
to  add  to  the  PAL  level  the  PTE  of 
emissions  units  on  which  you  began 
actual  construction  after  the  baseline 
period. 

We  considered  applying  the 
procedures  for  determining  baseline 
actual  emissions  at  40  CFR 
51.165(a)(l)(xxxv),  51.166(b)(47).  and 
52.21(b)(48);  however,  under  these 
procedures  the  baseline  actual 
emissions  of  the  existing  emissions 
units  on  which  you  began  actual 
construction  after  the  selected  baseline 
period  would  be  zero.  When  these 
procedures  are  used  for  determining 
applicability  of  the  major  NSR 
requirements,  we  believe  this  is  an 
appropriate  outcome  because  such 
determinations  ordinarily  involve  a 
limited  set  of  emissions  units  (those  that 
are  part  of  a  modification)  at  the  major 
stationary  source  and  issues  related  to 
start  up  and  shutdown  of  emissions 
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units  are  typical  y  not  implicated.  You 
have  the  ability  I  d  choose  the  24-month 
baseline  period  t  lat  accommodates  the 
integrated  operal  ions  of  this  limited  set 
of  emissions  uni  s.  Moreover,  the 
baseline  actual  e  nissions  are  only  used 
as  a  measure  to  c  et ermine  whether  a 
project  will  trigg  ;r  major  NSR  review.  It 
is  not  used  as  an  enforceable  restriction 
on  the  ability  of  he  emissions  units  to 
operate. 

In  contrast,  set  :ing  a  PAL  involves  all 
of  the  emissions  inits  at  the  major 
stationary  source .  Selecting  a  single  24- 
month  period  th;  t  accommodates  the 
integrated  operat  ions  of  all  of  these 
emissions  units  i  >  more  difficult  and 
will  often  involv  ;  emission  units  that, 
start  up  or  shut  aown  after  the  baseline 
period.  Moreovei ,  establishing  a 
baseline  actual  ei  nissions  of  zero  is  an 
unrealistic  reflec  ion  of  how  the 
emissions  unit  w  ill  be  operated  and 
could  require  yoi  i  to  unreasonably 
restrict  operation  s  at  the  major 
stationary  source  to  ensure  you  comply 
with  the  PAL. 

We  also  consiclered  but  rejected 
several  other  app  roaches.  Pirst,  we 
considered  requi:  ing  you  to  use  the 
immediately  pre(  eding  24  months  to 
establish  an  aven  ge  annual  emissions 
rate  for  such  emii  sions  units,  or 
requiring  all  exis  ing  emissions  units  to 
follow  this  appro  ich.  However,  as 
discussed  in  the  December  31,  2002 
preamble  (67  FR  J0191).  this  approach 
does  not  account  for  normal  fluctuations 
in  operations  anc  may  not  be 
representative  of  source  operations. 

We  also-consid3red  making  no 
adjustments  for  e  ther  shut  down 
emissions  units  o  r  newly  constructed 
emissions  units.  1  lut  this  approach 
seemed  to  be  leas  t  representative  of  a 
major  stationary  !  ource's  current 
operations.  And  I  inally,  we  considered 
allowing  you  to  s  jlect  different  24- 
•  each  existing 
the  major  stationary 
source  or  allowin  i  you  to  select  any  24- 
month  period  sin  :e  operations  began  for 
the  recently  cons  ructed  emissions 
units. 

We  believe  thai 
would  unnecessa  i 
procedures  for  es  abl 
allow  you  to  inap  aropriate 
source-wide 
approach  has  son  e 
provides  a  measure 
however,  we  re 
favor  of  using  the 
unit.  This  is  becai  i 
most  emissions  upits 
constructed  after 
likely  to  have  undergone 


month  periods  fo 
emissions  unit  at 


the  former  approach 
ily  complicate  the 
ishing  PALs  and 
ly  maximize 
The  latter 
advantage  in  that  it 
of  past  emissions; 
this  approach  in 
PTE  of  the  emissions 
se  we  believe  that 
that  have  been 
he  baseline  period  are 
major  or  minor 


emissions 


je<  ted 


NSR  review.9  Thus,  the  PTE  of  the 
emissions  unit  reflects  requirements  to 
comply  with  recent  control  technology 
requirements  and  other  emission 
limitations  that  are  representative  of 
how  you  intend  to  actually  operate  the 
emissions  unit.  The  past  emissions  of 
such  emissions  units,  when  measured 
over  a  shortened  period  of  time,  may  not 
be  representative  of  intended 
operations. 

In  view  of  all  of  these  considerations, 
we  believe  that  including  the  PTE  of  the 
emissions  unit  in  the  PAL  baseline  is 
the  most  appropriate  measure  of  actual 
operations  of  such  emissions  units  for 
the  purpose  of  establishing  an 
enforceable  limitation  on  your 
operations.  We  believe  such  a  provision 
falls  within  the  discussion  of  PALs  in 
the  proposed  rule.  Nevertheless,  we 
request  comment  on  this  approach,  the 
approaches  we  rejected,  and  any  other 
method  for  assessing  emissions  from 
these  emissions  units. 

3.  Elimination  of  Synthetic  Minor 
Limits  ((r)(4)  Limits] 

A  synthetic  minor  limit  is  a  limit  that 
is  included  in  a  permit  by  a  reviewing 
authority  at  the  request  of  a  source  to 
reduce  the  potential  to  emit  (PTE)  of  a 
facility  or  emissions  unit  below  a  level 
that  would  otherwise  subject  the  facility 
or  emissions  unit  to  some  regulatory 
requirement.  Such  limits  are  often  used 
by  a  facility  to  reduce  emissions  below 
a  level  that  would  subject  a  project  to 
the  major  NSR  requirements.  (They  are 
also  used  for  similar  purposes  under 
other  regulatory  programs.) 

Under  the  major  NSR  program,  we 
refer  to  these  emission  or  operational 
limitations  as  (r)(4)  limits  because 
provisions  relating  to  these  types  of 
restrictions  are  contained  in  paragraph 
(r){4)  of  the  Federal  Prevention  of 
Significant  Deterioration  (PSD)  Program. 
See  40  CFR  52.21(r)(4).  Similar 
provisions  are  contained  in  the 
requirements  for  State  programs.  See  40 
CFR  52.165(a)(5)(ii),  51.166(r)(2). 

In  the  December  31,  2002  final  rule, 
we  specified  that  a  reviewing  authority 
can  eliminate  (r)(4)  limits  for  a  PAL 
pollutant  if  you  previously  took  these 
limits  to  avoid  major  NSR.  In  the 
absence  of  a  PAL,  relaxation  of  such 


''In  1997.  we  conducted  an  informal  review  of 
several  State  minor  NSR  programs.  While  this 
report  is  still  considered  draft,  it  provides  a  good 
overview  of  the  types  ofr  requirements  contained  in 
many  State  minor  NSR  requirements  and  serves  to 
confirm  our  belief  that  many  projects  that  are  not 
subject  to  major  NSR  review  will  be  required  to 
comply  with  requirements  under  State  minor  NSR 
programs.  We  have  included  a  copy  of  this  draft 
report  in  the  docket  for  today's  action  and  invils 
comment  on  whether  this  document  accurately 
reflects  State  or  local  requirements. 


limits  would  cause  you  to  determine 
major  NSR  applicability  as  if 
construction  had  not  yet  commenced  on 
the  new  or  modified  emissions  units. 
See  40  CFR  52.165(a)(5)(ii),  51.166(r)(2), 
52.21(r)(4).  Under  a  PAL,  such  limits 
may  be  relaxed  or  removed  without 
triggering  major  NSR  for  the  PAL 
pollutant.  67  FR  80210;  40  CFR 
165(f){l)(iii)(C),166(w)(l)(ii)(c). 
52.21(aa){l)(ii)(c).  The  (r)(4)  limits  do 
not  reappear  upon  PAL  expiration.  67 
FR  80209;  40  CFR  51.165(f)(9)(v), 
51.166(w)(9)(v),  52.21(aa)(9)(v).  Instead, 
they  are  reapportioned,  along  with  the 
PAL,  among  the  existing  emissions 
units.  We  believe  the  approach  adopted 
in  the  final  rules  reflect  the  purpose  of 
a  PAL,  which  is  to  maximize 
operational  flexibility  without 
sacrificing  environmental  protection. 

We  view  the  PAL  as  the  functional 
substitute  for  any  unit-specific  (r)(4) 
limits  that  you  may  have  taken  to 
reduce  emissions  below  a  level  that 
would  subject  a  project  to  major  NSR 
requirements.  Both  the  PAL  and  the 
(r)(4)  limits  serve  to  keep  you  ft-om 
triggering  major  NSR.  Emissions  from 
emissions  units  with  (r)(4)  limits  are 
incorporated  into  the  PAL  at  a  level  that 
is  at  or,  in  most  cases,  below  those 
limits.  Therefore,  the  PAL  is  an  effective 
substitute  for  those  limits.  More 
importandy,  we  believe  that  removal  of 
these  limits  is  essential  to  allow  you  to 
benefit  from  the  operational  flexibility 
and  corresponding  environmental 
benefits  that  the  PAL  is  intended  to 
provide. 

We  considered  reinstating  (r}(4)  limits 
if  a  PAL  expires.  However,  we  rejected 
this  approach  because  we  recognize  that 
you  may  have  made  changes  to  the 
emissions  unit  or  associated  operations, 
and  it  may  not  be  practical  to  return  the 
emissions  unit  to  its  pre-PAL 
operations.  Instead,  the  final  rules 
ensure  that  the  (r)(4)  limitations  that  are 
incorporated  into  the  PAL  continue  to 
play  a  role  after  PAL  expiration, 
although  not  in  the  same  form. 

Before  a  PAL  expires,  you  must 
submit  a  proposal  for  distributing  the 
PAL  among  individual  emissions  units 
or  groups  of  emissions  units.  The 
reviewing  authority  will  make  the  final 
decision  on  PAL  emissions  distribution. 
Following  expiration,  you  must  ensure 
that  the  individual  emissions  units  or 
groups  of  emissions  units  comply  with 
their  limits  as  assigned  by  the  reviewing 
authority.  In  this  way,  the  emission 
restrictions  associated  with  an  (r)(4) 
limitation  are  accounted  for  after  PAL 
expiration.  However,  the  new  emission 
limitation(s)  would  not  be  subject  to  the 
requirements  of  40  CFR  52.21(r){4). 
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We  are  proposing  to  retain  our 
approach  for  removing  and  superseding 
(r)(4)  limits  with  a  PAL.  We  request 
comment  on  this  approach. 

C.  Actual-to-Projected-Actual  Test 

1.  Background 

In  1996,  we  proposed  to  allow  use  of 
the  "future-actual  methodology"  to 
compute  whether  a  physical  change  in 
or  change  in  the  method  of  operation  of 
the  major  stationary  source  would  result 
in  a  significant  emissions  increase. 
Previously,  this  methodology  was  only 
available  to  EUSGUs  under  the  WEPCO 
rule.i"  Our  1996  notice  proposed  to 
extend  a  version  of  the  WEPCO  rule  to 
all  source  categories.  In  that  proposal, 
we  sought  comment  on  several  issues 
including  whether  the  5-year  reporting 
provision  is  working  as  intended  and 
whether  it  should  be  changed  in  any 
way.  We  adopted  a  modified  WEPCO 
approach  in  the  final  rules.  We  call  this 
approach  the  "actual-to-projected- 
actual"  applicability  test.  This  test  is 
similar  to- the  WEPCO  rule  in  that  it 
allows  you  to  consider  "demand 
growth"  in  determining  post-change 
emissions,  but  it  contains  recordkeeping 
and  reporting  requirements  that  differ 
from  those  in  the  WEPCO  rule."  (There 
are  other  differences  between  the  two 
approaches,  but  these  differences  are 
not  relevant  to  the  following 
discussions.) 

Today,  we  are  soliciting  comments  on 
an  issue  related  to  the  recordkeeping 
and  reporting  requirements  under  the 
actual-to-projected-actual  applicability 
test  and  on  allowing  replacement  units 
to  use  the  actual-to-projected-actual 
applicability  test.  These  issues  are 
discussed  below. 

2.  Reasonable  Possibility 

As  noted  above,  the  recordkeeping 
and  reporting  requirements  in  the  final 
rules  differ  from  those  in  the  WEPCO 
rule.  The  WEPCO  rules  required 
EUSGUs  that  relied  on  the  actual-to- 
representative-future-actual-annual 
emissions  test  to  submit  anriual 
emission  reports.  In  contrast,  the  final 
rules  require  non-EUSGUs  (that  project 
future  emissions  rather  than  relying  on 
potential  emissions  as  a  measure  of 


'"See  57  FR  32314.  July  21.  1992.  This  rule  is 
called  the  "WEPCO  rule"  because  a  court  case 
involving  the  Wisconsin  Power  and  Electric 
Company  (WEPCO)  was  the  reason  behind  the 
rulemaking. 

"  We  use  the  term  'demand  growth"  to  refer 
broadly  to  independent  factors  that  may  cause 
remissions  increases  from  an  emission  unit,  but 
which  the  emissions  unit  could  have 
accommodated  during  the  consecutive  24-month 
period  used  to  establish  the  baseline  actual 
emissions,  and  that  are  also  unrelated  to  the 
■  particular  project. 


future  emissions)  to:  maintain  certain 
records  related  to  the  emissions 
projection  and  records  of  the  post- 
change  emissions  (for  either  5  years  or 
10  years  depending  on  the  nature  of  the 
change);  and  report  if  there  is  a 
significant  emission  increase  in  post- 
change  emissions  which  is  inconsistent 
with  the  source's  preconstruction 
projection.  12  For  EUSGUs  (that  project 
future  emissions  rather  than  relying  on 
potential  emissions  as  a  measure  of 
future  emissions),  the  final  rules  require 
you  to  send  a  copy  of  the  information 
to  the  reviewing  authority  that  you  are 
required  to  keep  relating  to  your 
projection.  However,  all  of  these 
reporting  and  recordkeeping 
requirements  apply  to  non-EUSGUs  and 
EUSGUs  only  if  there  is  a  "reasonable 
possibility"  that  the  project  will  result 
in  a  significant  emissions  increase. 

We  included  these  changes  to  respond 
to  comments  we  received  in  response  to 
our  request  for  comments  on  whether 
the  5-year  reporting  provisions  of  the 
WEPCO  rule  were  working  as  intended 
and  whether  these  requirements  should 
be  changed.  Some  commenters 
indicated  that  the  5-year  recordkeeping 
and  reporting  requirements  were 
onerous.  Commenters  also  noted  that 
the  requirements  were  unnecessary 
because  similar  information  is  available 
through  the  title  V  permitting  program 
and  State  emission  inventories.  Other 
commenters  requested  that  we  retain  an 
option  to  use  the  actual-to-potential 
approach,  which  does  not  require 
recordkeeping  or  reporting.  We  retained 
that  option  within  the  actual-to- 
projected-actual  applicability  test. 
In  1998,  we  solicited  additional 
comment  on  an  approach  that  would 
have  required  you  to  obtain  a  federally 
enforceable  permit  to  limit  your  post- 
change  emissions  to  your  projected 
levels  (the  actual-to-future-enforceable- 
actual  test),  and  again  solicited 
comment  on  the  appropriate 
recordkeeping  and  reporting 
requirements.  In  general,  commenters 
were  supportive  of  a  5-year 
recordkeeping  requirement.  Responses 
were  mixed  as  to  whether  we  should 
extend  the  requirement  to  10  years  if  the 
permitting  authority  believed  it 
appropriate.  Again,  we  received 
comments  that  reporting  and 
recordkeeping  requirements  were 
duplicative  of  those  required  by  other 
programs.  Also,  we  received  comments 
fi-om  State  agencies  concerned  with  the 
resource  burden  that  would  be  imposed 


'-'If  you  rely  on  potential  emissions  as  a  measure 
of  future  emissions,  you  have  no  recordkeeping 
requirements  related  to  vour  applicability 
determination  under  the  final  rules. 


by  requirements  of  the  actual-to- future- 
actual  test. 

In  an  effort  to  balance  the  need  for 
information  to  determine  compliance 
and  the  associated  burden  of 
recordkeeping  and  reporting,  we 
finalized  the  changes  to  the  proposed 
recordkeeping  and  reporting 
requirements.  We  included  the 
"reasonable  possibility"  provision 
because  we  were  concerned  that 
without  some  qualifier  on  when  vou 
need  to  retain  records  and  report,  our 
rules  would  encompass  any  physical  or 
operational  change  you  undertake  no 
matter  how  inconsequential  and 
unlikely  that  an  emissions  increase 
would  result. 

We  believe  that,  in  some 
circumstances,  the  requirements  to 
record  and  report  emissions  following 
completion  of  certain  types  of  projects 
is  a  substantial  strengthening  over  the 
former  regulator}'  requirements  that 
applied  to  non-EUSGUs.  The  former 
rules  contained  no  reporting  or 
recordkeeping  requirements  when  you 
determined  that  major  NSR  did  not 
apply.  For  example,  the  former  rules 
allowed  you  to  make  your  own 
determination  as  to  whether  major  NSR 
apphed  to  a  project.  If  you  determined 
that  an  emissions  increase  from  a 
project  was  less  than  significant,  you 
could  proceed  with  the  project,  and 
there  were  no  subsequent  recordkeeping 
or  reporting  requirements  under  the 
major  NSR  program.  The  same  result 
occurred  if  you  determined  your  project 
would  result  in  a  significant  emissions 
increase  but  you  were  able  to  "net"  the 
project  out  of  review.  Under  the  revised 
rules,  if  you  project  future  emissions 
rather  than  relying  on  potential 
emissions  as  a  measure  of  future 
emissions,  you  (whether  an  EUSGU  or 
non-EUSGU)  are  required  to  record  and 
report  any  project  for  which  you  avoid 
the  major  NSR  requirements  through 
"netting,"  because  you  will  have 
already  determined  that  such  projects 
will  result  in  a  significant  emissions 
increase. 

We  are  proposing  to  retain  the 
"reasonable  possibility"  requirement  for 
triggering  the  applicability  of  the 
recordkeeping  and  reporting  provisions 
discussed  above.  We  believe  these 
provisions  are  appropriate  based  on  our 
proposal  and  the  comments  received 
thereon;  nevertheless,  we  are  requesting 
comment  on  this  approach. 

3.  Replacement  Unit 

The  WEPCO  rule  precluded  use  of  the 
actual-to-representative-future-actual- 
annual  emissions  test  for  replacement 
units.  See  40  CFR 
52.21(b)(921)(v)(2002).  Although  the 
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2.  Effect  of  Redes^gnation  on  Clean  Unit 
Status 
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clean  but  is  subsequently  redesignated 
to  nonattainment.  Our  1996  proposal 
did  not  specifically  address  this  issue.  It 
did,  however,  propose  that  Clean  Unit 
status  would  presumptively  apply  for 
the  10  years  following  issuance  of  the 
major  NSR  permit,  and  it  did  not 
indicate  that  the  presumption  would  be 
revoked  if  the  area  was  redesignated. 
Therefore,  we  believe  a  natural 
implication  of  the  proposal  is  that  the 
Clean  Unit  status  would  presumptively 
continue  to  apply  even  if  the  area  were 
redesignated. 

We  continue  to  believe  that  you 
should  be  allowed  to  maintain  your 
Clean  Unit  status  even  if  your  area  is 
redesignated  fi-om  attainment  to 
nonattainment  for  the  pollutant  for 
which  your  emissions  unit  is  designated 
clean.  This  approach  is  most  consistent 
with  our  current  practices  and 
fundamental  to  the  policy  of  creating 
incentives  to  reduce  emissions. 

As  a  general  rule,  permitting 
decisions  are  not  per  se  invalid,  or 
retroactively  changed  by  virtue  of  a 
change  in  an  area's  attainment  status. 
For  example,  we  do  not  require  sources 
that  have  applied  BACT  to  upgrade 
controls  to  comply  with  LAER  or  obtain 
offsets  when  an  area's  designation 
changes. 

Moreover,  a  fundamental  premise  in 
creating  the  Clean  Unit  Test  is  to 
provide  you  with  an  incentive  to  install 
better  emissions  control  technologies 
even  when  there  is  no  State,  local  or 
Federal  regulation  requiring  this  level  of 
control.  We  believe  that  this  incentive 
will  be  undermined  if  you  are  unable  to 
know  with  certainty  that  the  added 
flexibility  will  be  available  to  you  for 
the  full  10-year  period. 

We  also  believe  that  this  approach  is 
consistent  with  the  Clean  Air  Act.  The 
requirements  of  section  173  of  the  Act, 
including  the  requirements  to  apply 
LAER  and  obtain  offsets,  apply  only  if 
a  project  will  result  in  an  emissions 
increase.  As  long  as  an  emissions  unit 
maintains  its  status  as  a  Clean  Unit,  it 
has  not  increased  emissions.  Thus,  the 
provisions  of  section  173  do  not  apply 
to  such  emissions  units. 

Finally,  because  States  will  have 
established  the  Clean  Units  either 
through  the  major  NSR  permitting 
process  or  another  permitting  process, 
the  State  will  be  aware  of  which 
emissions  units  qualify  as  Clean  Units  at 
the  time  an  area  is  redesignated.  Thus, 
States  that  are  concerned  that  Clean 
Units  may  have  adverse  impact  on  their 
attainment  demonstrations  if  the  full 
effect  of  their  potential  emissions  is 
realized  are  able  to  make  appropriate 
adjusUjients  in  their  attainment 
demonstrations  to  account  for  these 


permitted  emissions.  In  this  respect,  we 
believe  that  the  Clean  Unit  Test 
provides  States  with  a  better  planning 
tool  than  may  otherwise  exist  in  the 
absence  of  the  Clean  Unit  Test. 

As  noted  above,  we  proposed  in  1996 
that  an  emission  unit's  Clean  Unit  status 
would  remain  in  place  for  10  years,  and 
implicitly  indicated  that  nonattainment 
redesignation  would  not  affect  the  unit's 
status  during  that  10  years.  We, 
however,  request  comment  on  this 
approach  and  the  rationale  set  forth 
above. 

V.  Statutory  and  Executive  Order 
Reviews 

On  December  31,  2002,  we  finalized 
rule  changes  to  the  regulations 
governing  the  NSR  programs  mandated 
by  parts  C  and  D  of  title  I  of  the  Act. 
With  today's  action  we  are  proposing  no 
changes  to  the  final  rules,  and  are 
seeking  additional  comments  on  some 
of  the  provisions  finalized  in  the 
December  2002  Federal  Register  notice 
(67  FR  80186).  Accordingly,  we  believe 
that  the  rationale  provided  with  the 
final  rules  is  still  applicable  and 
sufficient. 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligatioiis  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
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OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  We  are 
not  proposing  any  new  paperwork  {e.g., 
monitoring,  reporting,  recordkeeping)  as 
part  of  today's  notice.  With  this  action 
we  are  seeking  additional  comments  on 
some  of  the  provisions  finalized  in  the 
December  2002  Federal  Register  Notice 
(67  FR  80186).  However,  OMB  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  [40  CFR  Parts  51 
and  52]  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  number  2060-0003,  EPA  ICR 
number  1230.11.  A  copy  of  the  OMB 
approved  Information  Collection 
Request  (ICR)  may  be  obtained  from 
Susan  Auby,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460  or  by 
calling  (202)  566-1672. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  notice  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  is  a  small  industrial  entity  as 
defined  in  the  U.S.  Small  Business 
Administration  (SBA)  size  standards. 
(See  13  CFR  121.201);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  notice  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a   ■ 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary'  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  sections  603  and  604.  Thus,  an 
agency  may  certify  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic 
effect,  on  all  of  the  small  entities  subject 
to  the  rule.  A  Regulatory  Flexibility  Act 
Screening  Analysis  (RFASA),  developed 
as  part  of  a  1994  draJft  Regulatory  Impact 
Analysis  (RIA)  and  incorporated  into 
the  September  1995  ICR  renewal 
analysis,  showed  that  the  changes  to  the 
NSR  program  due  to  the  1990  Clean  Air 
Act  amendments  would  not  have  an 
adverse  impact  on  small  entities.  This 
analysis  encompassed  the  entire 
universe  of  applicable  major  sources 
that  were  likely  to  also  be  small 
businesses  (approximately  50  "small 
business"  major  sources).  Because  the 
administrative  burden  of  the  NSR 
program  is  the  primary  source  of  the 
NSR  program's  regulatory  costs,  the 
analysis  estimated  a  negligible  "cost  to 
sales"  (regulatory  cost  divided  by  the 
business  category  mean  revenue)  ratio 
for  this  source  group.  Currently,  and  as 
reported  in  the  current  ICR.  there  is  no 
economic  basis  for  a  different 
conclusion. 

We  believe  the  rule  changes  in  the 
December  31,  2002  final  rule  will 
reduce  the  regulatory  burden  associated 


with  the  major  NSR  program  for  all 
sources,  including  all  small  businesses, 
by  improving  the  operational  flexibility 
of  owners  and  operators,  improving  the 
clarity  of  requirements,  and  providing 
alternatives  that  sources  may  take 
advantage  of  to  further  improve  their 
operational  flexibility.  We  do  not  expect 
that  today's  action  will  change  our 
overall  assessment  of  regulatory  burden 
so  substantially  as  to  result  in  a 
significant  adverse  impact  on  any 
source.  As  a  result,  we  do  not  expect 
that  today's  action  will  result  in  a 
significant  adverse  impact  on  any  small 
entity. 

We  continue  to  be  interested  in  the 
potential  impacts  of  today's  action  on 
small  entities  and  welcome  comments 
on  issues  related  to  such  impacts. 

D.  Unfunded  Mandates  Reform  Acf 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identiiy  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost  effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory'  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan. 

The  plan  must  provide  for  notifying 
potentially  effected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
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E.  Executive  Ord=r  13132 — Federalism 

Executive  Ord^  t  13132,  entitled 
"Federalism"  (6^  FR  43255,  August  10, 
1999),  requires  E  'A  to  develop  an 
accountable  prodess  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  official  5  in  the  development  of 
regulatory  polici  !s  that  have  federalism 
implications."  "Policies  that  have 
federalism  impli  ;ations"  is  defined  in 
the  Executive  Or  ler  to  include 
regulations  that  liave  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  goveriunent  and 
the  States,  or  on  he  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  govenunent." 

Today's  action  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  While  the  final 
rule  published  on  December  31,  2002 
will  result  in  some  expenditures  by  the 
States,  we  expect  those  expenditures  to 
be  limited  to  $331,250  per  year.  This 
figiue  includes  the  small  increase  in  the 
burden  imposed  upon  reviewing 
authorities  in  order  for  them  to  revise 
the  State's  SIP.  However,  the  revisions 
contained  in  the  December  31,  2002 
final  rule  provide  greater  operational 
flexibility  to  sources  permitted  by  the 
States,  which  will  in  turn  reduce  the 
overall  biuden  of  the  program  on  State 
and  local  authorities  by  reducing  the 
number  of  required  permit 
modifications.  Because  we  are 
proposing  no  changes  to  the  final  rules, 
we  do  not  expect  that  today's  notice 
would  increase  regulatory  burden  to  the 
extent  that  it  would  result  in  substantial 
direct  effects  on  the  States.  Thus, 
Executive  Order  13132  does  not  apply 
to  today's  notice. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  today's 
action  from  State  and  local  officials. 

F.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Govemments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  Today's  action  does  not 
have  tribal  implications  as  specified  in 
Executive  Order  13175.  Thus,  Executive 
Order  13175  does  not  apply  to  this 
action. 

The  purpose  of  the  December  31,  2002 
final  rule  is  to  add  greater  flexibility  to 
the  existing  major  NSR  regulations. 
Those  changes  will  benefit  permitting 
authorities  and  the  regulated 
community,  including  any  major  source 
owned  by  a  tribal  government  or  located 
in  or  near  tribal  land,  by  providing 
increased  certainty  as  to  when  the 
requirements  of  the  NSR  program  apply. 
Taken  as  a  whole,  the  December  31, 
2002  final  rule  should  result  in  no 


added  burden  or  compliance  costs  and 
should  not  substantially  change  the 
level  of  environmental  performance 
achieved  under  the  previous  rules. 

EPA  anticipates  that  initially  the 
changes  in  the  December  31,  2002  final 
rule  will  result  in  a  small  increase  in  the 
burden  imposed  upon  Reviewing 
Authorities  in  order  for  them  to  be 
included  in  the  State's  SIP. 
Nevertheless,  those  revisions  will 
ultimately  provide  greater  operational 
flexibility  to  sources  permitted  by  the 
States,  which  will  in  turn  reduce  the 
overall  burden  of  the  program  on  State 
and  local  authorities  by  reducing  the 
number  of  required  permit 
modifications.  In  comparison,  no  tribal 
government  currently  has  an  approved 
tribal  implementation  plan  (TIP)  under 
the  Clean  Air  Act  to  implement  the  NSR 
program.  The  Federal  goveriunent  is 
currently  the  NSR  peimitting  authority 
in  Indian  country.  Thus,  tribal 
governments  should  not  experience 
added  burden  from  the  December  31, 
2002  final  rule,  nor  should  their  laws  be 
affected  with  respect  to  implementation 
of  that  rule.  Additionally,  although 
major  stationary  sources  affected  by  the 
December  31,  2002  final  rule  could  be 
located  in  or  near  Indian  country  and/ 
or  be  owned  or  operated  by  tribal 
governments,  such  sources  would  not 
incur  additional  costs  or  compliance 
burdens  as  a  result  of  that  rule.  Instead, 
the  only  effect  on  such  sources  should 
be  the  benefit  of  the  added  certainty  and 
flexibility  provided  by  that  rule.  For  the 
reasons  stated  above,  we  do  not  believe 
that  any  changes  resulting  from  today's 
notice  would  increase  burden  for  tribal 
governments.  In  addition,  we  do  not 
anticipate  that  any  such  changes  would 
have  substantial  direct  effects  on 
sources  located  in  or  near  Indian 
country  or  sources  owned  or  operated 
by  tribal  governments. 

EPA  specifically  solicits  additional 
comment  on  today's  notice  from  tribal 
officials. 

G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks''  (62  FR  19885,  April  23,  1997),     ' 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866;  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
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the  plaimed  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Today's  action  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  We 
believe  that  the  December  31,  2002  final 
rule  as  a  whole  will  result  in  equal  or 
better  environmental  protection  than 
provided  by  earlier  regulations,  and  do 
so  in  a  more  streamlined  and  effective 
maimer.  Similarly,  today's  notice  is  not 
expected  to  change  substantially  the 
level  of  environmental  protection 
provided  by  the  December  31,  2002  final 
rule,  and  as  a  result,  it  is  not  expected 
to  present  a  disproportionate 
environmental  health  or  safety  risk  for 
children. 

H.  Executive  Order  13211 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Today's  notice  is  not  a  "significant 
energy  action"  as  defined  in  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  The  December  31,  2002  final 
rule  improves  the  ability  of  sources  to 
undert^e  pollution  prevention  or 
energy  efficiency  projects,  switch  to  less 
polluting  fuels  or  raw  materials, 
maintain  the  reliability  of  production 
facilities,  and  effectively  utilize  and 
improve  existing  capacity.  That  rule 
also  includes  a  number  of  provisions  to 
streamline  administrative  and 
permitting  processes  so  that  facilities 
can  quickly  accommodate  changes  in 
supply  and  demand.  It  provides  several 
alternatives  that  are  specifically 
designed  to  reduce  administrative 
burden  for  soiuces  that  use  pollution 
prevention  or  energy  efficient  projects. 
We  do  not  expect  that  today's  action 
would  result  in  changes  to  the  final 
rules  that  are  so  substantial  as  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  No. 
104-113, 12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 


standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  notice  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

VI.  Statutory  Authority 

The  statutory  authority  for  this  action 
is  provided  by  sections  307(d)(7)(B), 
101,  111,  114.  116,  and  301  oftheCAA 
as  amended  (42  U.S.C.  7401,  7411,  7414, 
7416,  and  7601).  This  notice  is  also 
subject  to  section  307(d)  of  the  CAA  (42 
U.S.C.  7407(d)). 

List  of  Subjects  in  40  CFR  Parts  51  and 
52 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  BACT,  Baseline 
emissions.  Carbon  monoxide.  Clean 
Units,  Hydrocarbons,  Intergovernmental 
relations,  LAER,  Lead,  Major 
modifications,  Nitrogen  oxides.  Ozone, 
Particulate  matter.  Plantwide 
applicability  limitations.  Pollution 
control  projects.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  25.  2003. 

JeSi-ey  Holmstead, 

Assistant  Administrator.  Office  of  Air  and 
Radiation. 

[FR  Doc.  03-19356  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  6S60-SO-P  ' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-164-1-7602a;  FRL-7536-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas;  Control 
of  Emission  of  Oxides  of  Nitrogen 
From  Cement  Kilns 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  on  revisions  to  the  Texas  State 
Implementation  Plan  (SIP).  These 


revisions  concern  Control  of  Air 
Pollution  from  Nitrogen  Compounds, 
Cement  Kilns.  The  EPA  is  approving 
these  SIP  revisions  for  cement  kilns  as 
they  will  contribute  to  attainment  of  the 
1-hour  ozone  National  Ambient  Air 
quality  Standards  (NAAQS).  The  EPA  is 
approving  emissions  of  Oxides  of 
Nitrogen  (NOx)  for  cement  kilns  in 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  Act  (the  Act). 
DATES:  This  rule  is  effective  on 
September  29,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  August  29,  2003.  If  EPA 
receives  such  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Electronic 
comments  should  be  sent  either  to 
Diggs.Thomas@epa.gov  or  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Final  Action 
part  of  this  document.  Copies  of  the 
Technical  Support  Document  (TSD)  and 
other  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  Anyone  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  two  working  days  in 
advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Commission  on  Environmental 
Quality  (TCEQ),  Office  of  Air  Quality. 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Alan  Shar,  Air  Planning  Section  (6PD- 
L),  EPA  Region  6,  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733,  telephone 
(214)  665-6691,  and  shar.alan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  What  Actions  Are  We  Taking  in  This 

Document? 

2.  Why  Are  We  Approving  These  SIP 

Revisions  for  Texas? 

3.  What  Is  NOx? 

4.  What  Is  a  SIP? 

5.  What  Are  the  Existing  NOx  Emissions 

Specifications  in  the  Texas  SIP? 

6.  What  Do  These  Rule  Revisions  for  Cement 

Kilns  That  We  Are  Approving  Provide? 

7.  What  Areas  In  Texas  Will  These  Rules 

Affect? 
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8.  General  Informa  t 

Throughout 
"us. 


and 


our 


ion 

docvunent  "we," 
means  EPA. 


this 


1.  What  Actions 
Document? 


Are  We  Taking  in  This 


On  April  30 
Texas  submitted 
30  TAG.  Chaptei 
Pollution  From 


2D00, 


the  Governor  of 
to  us  rule  revisions  to 
117,  Gontrolof  Air 
1  Jitrogen  Gompounds 
cement  kilns  operations 
submittal).  The 
submittal  specifically 
revisi(>ns  to  the  following 


concerning 

(April  30,  2000 

April  30,  2000 

addressed 

sections  of  Ghapter  117. 


HP: 
SP; 


Table    I.— Affected 
THE  Rule  U'IDER 

SIP  SUBMITT/,L 


Sections    of 
April  30,  2000 


Section 


117.260 
117.261 
117.265 
117.273 

117.279 

117.283 
117.524 


Title 


Cem<  nt  Kiln  Definitions. 
ii  lability, 
missions  Specifications. 

5     Demonstration     of 
Coinpliance. 
Notifii  ation,  Recordkeeping,  and 

Reixjrting  Requirements. 
Sour(  e  Cap. 

liance    Schedule    for    Ce- 
meht  Kilns. 


Com(  I 


USA 


and 
in? 


2)02 


In  CEKfEX 
Operations,  LP  ( 
GN001480  (Trav 
2003),  GEMEX 
State  for  adopti 
Ghapter  117.  As 
settlement  of  the 
proposal  to  revis  3 
on  October  24 
of  the  re-propos<il 
result  in  better  ci  )m 
regulated  commi  inity 
certainty  that  th( 
will  actually 

On  December 
comments  to  TC 
proposed  revisio^is 

On  April  2 
revised  Chapter 
Pollution  from 
rule  concerning 


(GEMEX)  and  TXI 
XI)  V.  TCEQ,  Gase  No. 
s  Go.  Dist.  Gt.  April  30, 
TXI  challenged  the 
the  above  revision  to 
part  of  a  negotiated 
case,  TGEQ  issued  a  re- 
30TAG,  Chapter  117, 
The  incorporation 
into  the  SIP  may 
pliance  by  the 
and  thus  more 
emission  reductions 


occ  ar 


). 


2002,  EPA  submitted 
Q  concerning  re- 
to  Ghapter  117. 
.  TGEQ  submitted  a 
17,  Control  of  Air 
^  itrogen  Gompounds 
;ement  kilns  operations 


20)3 


as  a  revision  to  the  SIP  (April  2,  2003 
SIP  submittal).  The  April  2,  2003  SIP 
submittal  specifically  addressed 
revisions  to  the  following  sections  of 
Ghapter  117. 

Table  II.— Affected  Sections  of 
THE  Rule  Under  April  2,  2003 
SIP  Submittal 


Section 

Title 

117.260  .... 

Cement  Kiln  Definitions. 

117.265  .... 

Emissions  Specifications. 

117.279  .... 

Notification,  Recordkeeping,  and 

Reporting  Requirements. 

117.283  .... 

Source  Cap. 

117.524  .... 

Compliance    Schedule    for    Ce- 

ment Kilns. 

117.570  .... 

Use  of  Credits  for  Compliance. 

See  our  TSD  for  additional  details/ 
information  and  our  evaluation  of  these 
submittals. 

2.  Why  Are  We  Approving  These  SIP 
Revisions  for  Texas? 

The  April  30,  2000  and  April  2,  2003 
SIP  submittals  require  the  affected 
sources  to  reduce  their  NOx  emissions 
from  cement  kilns  by  at  least  thirty 
percent  from  the  1996  baseline 
emissions  levels.  The  April  30,  2000 
and  April  2,  2003  SIP  submittals  also 
offer  operational  flexibility  to  the 
affected  sources  to  comply  with  the 
NOx  emissions  limitations.  We  are 
approving  these  revisions  to  the  Texas 
SIP  because  they  will  contribute  to 
attainment  of  the  1-hour  ozone  NAAQS, 
and  as  a  measure  to  strengthen  the  SIP. 
We  are  approving  these  revisions  to  the 
Texas  SIP  as  meeting  the  requirements 
of  the  Act. 

3.  What  Is  NOx? 

Nitrogen  oxides  belong  to  the  group  of 
criteria  air  pollutants.  NOx  results  from 
burning  fuels,  including  gasoline  and 
coal.  Nitrogen  oxides  react  with  volatile 
organic  compounds  (VOC)  to  form 
ozone  or  smog  and  are  also  major 
components  of  acid  rain. 


4.  What  Is  a  SIP? 

Section  110  of  the  Act  requires  States 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  State  air 
quality  meets  the  NAAQS  that  EPA  has 
established.  Under  section  109  of  the 
Act,  EPA  established  the  NAAQS  to 
protect  public  health.  The  NAAQS 
address  six  criteria  pollutants.  These 
criteria  pollutants  are:  carbon 
monoxide,  nitrogen  dioxide,  ozone,  " 
lead,  particulate  matter,  and  sulfur 
dioxide. 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
federally  enforceable  SIP.  Each  federally 
approved  SIP  protects  air  quality 
primarily  by  addressing  air  pollution  at 
its  point  of  origin.  These  SIPs  can  be 
extensive,  containing  State  regulations 
or  other  enforceable  documents  and 
supporting  information  such  as 
emission  inventories,  monitoring 
networks,  and  modeling 
demonstrations. 

5.  What  Are  the  Existing  NOx  Emissions 
Specifications  in  the  Texas  SIP? 

Currently,  Texas  SIP  contains  no 
federally-approved  requirements  for 
controlling  NOx  emissions  from  cement 
kilns.  By  approving  the  April  30,  2000 
and  April  2,  2003  SIP  submittals  we  will 
be  strengthening  the  Texas  SIP 
compliance  for  enforcement  purposes. 

6.  What  Do  These  Rule  Revisions  for 
Cement  Kilns  That  We  Are  Approving 
Provide? 

These  rule  revisions  require  at  least 
30%  reductions  of  NOx  compared  with 
the  1996  baseline  emission  inventory 
from  cement  kilns  operating  in  Bexar, 
Comal,  Ellis,  Hays,  and  McLennan 
Counties  (East  and  Central  Texas).  The 
following  two  tables  contain  a  summary 
of  these  SIP  revisions  for  cement  kilns 
in  East  and  Central  Texas. 


Table 


II.— AFFECTED  Sources,  Locations,  and  NOx  Emissions  Specifications  for  Cement  Kilns 


Source 


County 

Bexar,  Comal,  Hays,  McLennan  

Ellis 

Bexar,  Comal,  Hays,  McLennan,  Ellis 
Bexar,  Comal,  Hays,  McLennan,  Ellis 
Bexar,  Comal,  Hays,  McLennan,  Ellis 


NOx  emission  specification 


Long  wet  kiln  .... 
Long  wet  kiln  .... 
Long  dry  kiln  .... 
Preheater  kiln  ... 
Precalciner  or  pretifeater-precalciner  kiln 


6.0  lb  NOx/ton  of  clinker  produced. 

4.0  lb  NOx/ton  of  clinker  produced. 

5.1  lb  NOx/ton  clinker  of  produced. 
3.8  lb  NOx/ton  of  clinker  produced. 
2.8  lb  NOx/ton  of  clinker  produced. 
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Table  IV.— Affected  Sources  and 
Their  Compliance  Schedules 


Source 


Cement  kilns  in  Ellis  County 
Cement  kilns  in  Bexar, 

Comal,  Hays,  and 

McLennan. 


Compliance 
schedule 


May  1, 
May  1, 


2003. 
2005. 


These  emissions  specifications  meet 
and  are  in  agreement  with  those  found 
in  our  reference  document  EPA-453/R- 
94-004  for  cement  plants  and  are 
comparable  or  more  stringent  than 
emission  specifications  for  cement  kilns 
in  a  niunber  of  other  federally  approved 
State  rules.  See  our  TSD  for  additional 
information.  We  are  of  the  opinion  that 
the  above  listed  compliance  dates  are 
practicable.  We  are  approving  the  NOx 
emission  specifications  and  compliance 
dates  for  cement  kilns  as  a  part  of  the 
Texas  1-hour  ozone  SIP  under  part  D  of 
the  Act  because  the  State  is  relying  on 
these  NOx  control  measures  to 
demonstrate  attairunent  of  the  1-hour 
ozone  standard  in  the  Dallas/Fort  Worth 
area.  We  are  also  approving  these  rules 
under  sections  110  and  116  of  the  Act 
because  they  contribute  to  continued 
maintenance  of  the  standard  in  the 
eastern  half  of  the  State  of  Texas 
strengthen  the  existing  Texas  SIP. 

7.  What  Areas  in  Texas  Will  These 
Rules  AfiiBct? 

The  following  table  contains  a  list  of 
Counties  affected  by  today's  rulemaking 
action. 

Table  v.— Affected  Texas  Coun- 
ties BY  THE  Cement  Kiln  Provi- 
sions OF  Chapter  117 


Rule/source 


Chapter  117/Cement 
Kilns. 


Affected  counties 


Bexar,  Comal,  Ellis, 
Hays,  and 
McLennan. 


If  you  are  in  one  of  these  Texas 
coimties,  you  should  refer  to  the 
Chapter  117  rules  to  determine  if  and 
how  today's  action  will  affect  you. 

Final  Action 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rides" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  received.  This 
rule  will  be  effective  on  September  29, 
2003  without  further  notice  unless  we 


receive  adverse  comment  by  August  29, 
2003.  If  EPA  receives  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

8.  General  Information 

How  Can  I  Get  Copies  of  This  Document 
and  Other  Related  Information?  , 

A.  The  Regional  Office  has 
established  an  official  public 
rulemaking  file  available  for  inspection 
at  the  Regional  Office.  The  EPA  has 
established  an  official  public 
rulemaking  file  for  this  action  under 
TX-164-1-7602.  The  official  public  file 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received,  and  other 
information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (GBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Plarming 
Section,  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202.  The  EPA 
requests  that,  if  at  all  possible,  you 
contact  the  rulemaking  contact  listed  as 
the  Further  Information  Contact  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30 
excluding  Federal  Holidays. 

B.  Copies  of  the  State  submittal  and 
EPA's  Technical  Support  Document 
(TSD)  are  also  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Stale  Air 
Agency.  TGEQ,  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

C.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 


EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number,  TX- 
164-1-7602,  in  the  subject  line  on  the 
first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Gonunents  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  The  EPA  is  not  required 
to  consider  these  Jate  comments. 

A.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  Electronic  Mail  (e-mail).  Comments 
may  be  sent  by  e-mail  to  Mr.  Alan  Shar 
[shar.alan@epa.gov).  The  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  without  going  through 
Regulations.gov,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 


44634  federal  Register / Vol.  68,  No.  146 /Wednesday,  July  30,  2003 /Rules  and  Regulations 


comments  on  a 
you  mail  to  the 


comment  that  s  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

ii.  RegulatioAs.gov.  Your  use  of 
Regulations.goi^  is  an  alternative  method 
of  submitting 'e  lectronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.re^  ulations.gov,  then  select 
EPA  at  the  top  of  the  page  and  use  the 
go  button.  The  list  of  current  EPA 
actions  availah  e  for  comment  will  be 
listed.  Please  f(  »llow  the  online 
instructions  foi  submitting  comments. 
The  system  is  jn  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment, 
iii.  Disk  orCJ  ROM.  You  may  submit 
disk  or  CD  ROM  that 
mailing  address 
identified  in  S(  ction  B,  directly  below. 
These  electron!  c  submissions  will  be 
accepted  in  Wc  rdPerfect,  Word,  or 
ASCn  file  form  it.  Avoid  the  use  of 
special  charact  jrs  and  any  form  of 
encryption. 

B.  By  Mail.  S  ;nd  your  comments  to: 
Mr.  Thomas  Di  gs,  Chief,  Air  Planning 
Section  (6PD-I),  1445  Ross  Avenue, 
Dallas.  Texas  7  5202-2733;  Attention: 
TX-164-1-760  2. 

C.  By  Hand  L  elivery  or  Courier. 
Deliver  your  cc  mments  to:  Mr.  Thomas 
Diggs,  Chief,  A:  r  Planning  Section  (6PD- 
L),  1445  Ross  /Avenue.  Dallas,  Texas 
7520Z-2733.  Such  deliveries  are  only 
accepted  durin  ;  the  Regional  Office's 
normal  hours  o  '  operation.  The  Regional 

hours  of  business  are 
Monday  throug  i  Friday,  8:30  to  4:30 
excluding  Fede  :al  Holidays. 

How  Should  I  Siubmit  CBI  to  the 
Agency? 


CBL 


i;Sl 


thit 


Do  not  submi 
consider  to  be 
You  may 
submit  to  EPA 
part  or  all  of 
you  submit  CBI 
mark  the  outsic  e 
as  CBI  and  ther 
within  the  disk 
information  tha  t 
marked  will  no 
accordance  witl 
40  CFR  part  2. 

In  addition  tc 
the  comment 
information 
the  comment 
information  cla, 
submitted  for 
public  regional 
submit  the  cop) 
CBI  on  disk  or 
outside  of  the  d  i 
that  it  does  not 


information  that  you 
electronically  to  EPA. 
clciim  information  that  you 

CBI  by  marking  any 

information  as  CBI  (if 
on  disk  or  CD  ROM, 

of  the  disk  or  CD  ROM 
identify  electronically 
or  CD  ROM  the  specific 

is  CBI).  Information  so 
be  disclosed  except  in 

procedures  set  forth  in 


one  complete  version  of 

includes  any 
claimed  as  CBI,  a  copy  of 

does  not  contain  the 
med  as  CBI  must  be 

usion  in  the  official 

rulemaking  file.  If  you 

that  does  not  contain 

ROM,  mark  the 
sk  or  CD  ROM  clearly 
contain  CBI.  Information 


that 


that 


irc 


CD 


not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significanUy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  cilter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failm-e  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fainiess  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  eind  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be-filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  29, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 
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Dated:  July  17,  2003. 
Lawrence  Starfield, 

Acting  Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 
Subpart  SS— Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  under  Chapter  117, 
Subchapter  B,  by  adding  a  new  entry 
heading  as  "Division  4 — Cement  Kilns", 
adding  new  individual  entries  for 
sections  "117.260,  117.261,  117.265, 
117.273,  117.279,  and  117.283"; 


Subchapter  E,  by  adding  a  new 
individual  entry  for  section  117.524  and 
revising  the  entry  for  section  117.570. 

§  52.2270    Identification  of  plan. 


(c)* 


EPA  Approved  Regui^tions  in  the  Texas  SIP 


State  citation 


Title/subject 


State  approval/submittal 
date 


EPA  approval  date 


Explanation 


Chapter  117  (Reg  7)— Control  of  Air  Pollution  From  Nitrogen  Compounds 


Section  117.223  Source  Cap 04/19/00 03/16/01,66  FR  15200 


Subchapter  B— Division  4— Cement  Kilns 


Section  117.260 Cement  Kiln  Definitions  .. 

Section  117.261  Applicability 

Section  117.265 Emission  Specifications  .. 


04/30/00,  04/02/03  July  30.  2003  and  [FR 

page  number]. 

04/30/00  July  30,  2003  and  [FR 

page  numt)er}. 

04/30/00,  04/02/03  July  30.  2003  and  [FR 

page  numtjerj. 

Section  117.273  Continuous  Demonstration     04/30/00 July  30,  2003  and  [FR 

of  Compliance. 

Section  117.279 Notification,  Record- 

l<eeping,  and  Reporting 
Requirements. 

Section  117.283  Source  Cap 04/30/00,04/02/03 July  30.  2003  and  [FR 

page  number}. 


(b)(1)  Requires  EPA's  ap- 
proval. 


page  number]. 

04/30/00,  04/02/03 July  30,  2003  and  [FR 

page  number]. 


Also  finalizes  65  FR 
64914. 


Also  finalizes  65  FR  64914 


Subchapter  E— Administrative  Provisions 


Section  117.524 


Compliance  Schedule  for       04/30/00,  04/02/03 
Cement  Kilns. 


July  30.  2003  and  [FR 
page  number]. 


Section  117.570 


Use  of  Emissions  Credits 
for  Compliance. 


04/02/03 


July  30.  2003  and  [FR 
page  number]. 


[FR  Doc.  03-19279  Filed  7-29-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0059;  FRL-7309-8]       . 

Bacillus  subtills  var.  amyioliquefaciens 
strain  FZB24;  Exemption  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  Bacillus 
subtilis  var.  amyioliquefaciens  strain 
FZB24  on  all  agricultural  commodities 
when  applied/used  in  accordance  with 
good  agricultural  use  practices  for  plant 
strengthening,  growth  enhancement, 
and  plant  disease  suppression.  Earth 
BioSciences  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA),  requesting  an  exemption  from 
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the  requiremer  t 
regulation  eliiqinates 
establish  a 
for  residues  of 
amyloliquefaclpns 
DATES:  This  re| 
30,  2003.  Obje(h 
hearings,  identified 
niunber  OPP-: 
received  on  or 
2003. 


of  a  tolerance.  This 
the  need  to 
maximum  permissible  level 
3aciUus  subtilis  var. 
strain  FZB24. 
^lation  is  effective  July 
ions  and  requests  for 
by  docket  ID 
^03-0059,  must  be 
jefore  September  29, 


addresses: 

hearing  requesi  s 
mail  or  througl 
Follow  the  d 
provided  in 
SUPPLEMENTARY 


Wi^tten  objections  and 
may  be  submitted  by 
hand  delivery/courier, 
led  instructions  as 
IX.  of  the 
INFORMATION. 


leti  li 

Unit 


FOR  FURTHER 
Robyn  Rose,  B 
Prevention  Division 
Environmental 
Pennsylvania 
DC  20460-000 
(703) 308-9581 
rose.robyn@ep(  i 


INFORMATION  CONTACT: 
pesticides  and  Pollution 

(7511C), 
Protection  Agency,  1200 

MW.,  Washington, 
;  telephone  number: 
e-mail  address: 
gov. 


IDt 


i'.ve. 


SUPPLEMENTARY  INFORMATION 


I.  General  Info:  mation 

A.  Does  this  Ac  tion  Apply  to  Me? 


vcu 


You  may  be 
this  action  if 
producer,  food 
pesticide  manu  factiuer 
affected  entitle:  i 
not  limited  to: 

•  Crop  production 

•  Animal  pi  oduct 

•  Food  man  ufacturing 

•  Pesticide 
32532) 


(otentially  affected  by 

are  an  agricultural 
manufacturer,  or 

.  Potentially 
may  include,  but  are 

(NAICS  111) 
ion(NAICS  112) 
(NAICS  311) 
nanufacturing  (NAICS 


•    Antimicrc  bial  pesticides  (NAICS 


32561) 

This  listing  i 
exhaustive,  but 
for  readers 
affected  by  this 
entities  not 
be  affected.  Th(  s 
Industrial  CI 
(NAICS)  codes 
assist  you  and 
whether  this 


list  ;d 


las!  I 


certain  entities 
questions  regar^ 
this  action  to  a 
the  person 
INFORMATION  CdNTACT 


listed 


not  intended  to  be 
rather  provides  a  guide 
rding  entities  likely  to  be 
action.  Other  types  of 

in  this  unit  could  also 
North  American 
fication  System 
lave  been  provided  to 
( ithers  in  determining 
aqtion  might  apply  to 
If  you  have  any 
ing  the  applicability  of 
particular  entity,  consult 
under  FOR  FURTHER 


Get 


Copies  of  this 
Other  Related 


B.  How  Can  I 
Document  and 
Information? 

1 .  Docket.  EF  A  has  established  an 
official  public  docket  for  this  action 
under  docket  ic  entification  (ID)  number 
OPP-2003-0059.  The  official  public 
docket  is  intern  led  to  serve  as  a 
repository  for  materials  (i.e.,  documents 


and  other  information)  submitted  to  the 
Agency  in  connection  with  this  action 
and/ or  relied  upon  by  the  Agency  in 
taking  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805.  To  the  extent  that  a 
particular  document  is  not  located  in 
the  official  public  docket,  consult  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  October  22, 
2002  (67  FR  32231)  (FRL-7275-7),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a(d),  as 
amended  by  FQPA  (Public  Law  104- 
170).  armouncing  the  filing  of  a 
pesticide  tolerance  petition  (PP 
2F06453)  by  Earth  BioSciences,  451 
Orange  St,  New  Haven,  CT  06511.  This 
notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner  Earth 
BioSciences.  There  were  no  comments 
received  in  response  to  the  Notice  of 
Filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24. 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 


legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 
Additionally,  section  408(b)(2)(D)  of  the 
FFDCA  requires  that  the  Agency 
consider  "available  information" 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
"of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Earth  BioSciences,  formerly  Taensa, 
Inc.,  conducted  the  toxicology  studies 
required  under  section  408(d)(2)(A)  of 
the  FFDCA  to  support  its  petition  for  an 
exemption  from  the  requirement  of 
tolerance  for  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24.  As 
illustrated  below,  the  studies  conducted 
indicate  a  low  mammalian  toxicity  for 
Bacillus  SL'btilis  var.  amyloliquefaciens 
strain  FZB24.  In  addition,  no 
pathogenicity  or  infectivity  was 
observed  in  any  of  the  tests  conducted 
with  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24.  All 
toxicology  data  generated  by  Earth 
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BioSciences  have  been  reviewed  by  the 
Biopesticides  and  Pollution  Prevention 
Division  ("BPPD '). 

Toxicology  data  in  support  of  the 
exemption  from  the  requirement  of  a 
tolerance  for  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24 
included  studies  with  spores  (technical) 
and  with  the  formulated  product  (water 
dispersible  powder)  as  follows: 

1.  Acute  toxicity  and/or 
pathogenicity^!.  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  Spores 
(Technical): 

•  Acute  oral  toxicity/pathogenicity 
in  rats.  "...  does  not  appear  to  be  toxic 
and/or  pathogenic  in  rats  when  dosed  at 
1.3  X  10«  cfti."  BPPD  Review  of  Product 
Chemistry  and  Toxicity/Pathogenicity 
Data  Submitted  by  Taensa.  Inc.,  for  the 
Registration  of  TAE-022  and  TAE-022 

•    WDG,  which  contains  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24 
(Submission  No.:  S559221;  DP  Barcode: 
254584;  Master  Record  Identification 
(MRID)  No's.:  447581-01  through 
447581-20)  (hereinafter  referred  to  as 
"BPPD  Review  -  December  20,  1999"). 

•  Acute  dermal  toxicity/ 
pathogenicity  in  rabbits.  "The  severity 
of  irritation  persisted  72  hours,  and 
slight  irritation  persisted  for  10  days, 
and  all  resolved  by  day  11.  No  deaths 
observed.  The  acute  lethal  dose  (LDso)  is 
greater  than  2,000  mg/kg  .  .  .  Dermal 
Toxicity  =  Toxicity  III."  (BPPD  Review 

-  December  20,  1999). 

•  Acute  inhalation  toxicity  in  rats. 
"The  inhalation  LC^o  for  males,  females, 
and  combined  was  >  0.93  mg/L. 
Toxicity  Category  III."  (Submission  No.: 
S616797;  DP  Barcode:  283473;  MRID 
No's.:  456725-01  and  456725-02) 
(hereinafter  referred  to  as  "BPPD 
Review  -  April  25,  2002") 

•  Acute  pulmonary  toxicity/ 
pathogenicity  in  rats.  ".  .  .  does  not 
appear  to  be  toxic  and/or  pathogenic  in 
rats,  when  dosed  at  1.3  x  10«  cfu/ 
animal.  No  total  clearance  is  seen  form 
the  lungs  of  treated  test  animals  .  .  . 
showed  a  distinct  pattern  of  clearance 
from  kidney,  liver,  and  spleen."  (BPPD 
Review  -  December  20,  1999). 

•  Acute  intravenous  toxicity/ 
pathogenicity  in  rats.  "...  does  not 
appear  to  be  toxic  and/or  pathogenic  in 
rats,  when  dosed  at  1.7  x  IQi*  cfu/ 
animal."  (BPPD  Review  -  December  20, 
1999). 

•  Primary  eye  irritation.  "...  showed 
no  signs  of  persistent  irritation  into  day 
21,  when  dosed  at  4.7  x  10'°  cfu/right 
eye/animal."  (BPPD  Review  -  December 
20,  1999.)  The  December  20,  1999  BPPD 
review  indicated  Toxicity  Category  I, 
but  was  amended  in  a  March  7,  2000 
review  to  Toxicity  Category  II  based  on 

a  comparison  of  test  animals  showing 


similar  recovery  trends  and  leading  to 
reversibility  within  21  days.  Addendum 
to  Toxicity  Category  for  TAE-022, 
which  contains  Bacillus  subtilis  var. 
amyloliquefaciens  Strain  FZB24   - 
(Submission  No.:  S559221;  DP  Barcode: 
254584;  MRID  No.:  447581-14). 

•  Primary  dermal  irritation.  ".  .  . 
severity  of  irritations  persisted  >72 
hours,  but  resolved  by  day  11.  Dermal 
irritation  =  Toxicity  I'l."  (BPPD  Review 
-  December  20.  1999). 

•  Hypersensitivity  testing.  "Based  on 
the  submitted  data  .  .  .  does  not  appear 
to  be  a  sensitizer  when  dosed  at  3.6  x 
101"  cfu."  (BPPD  Review  -  December  20. 
1999). 

•  Hypersensitivity  incident 
reporting.  "No  recorded  or  reported 
hypersensitivity  reaction  .  .  .  based  on 
handling  MCPA  in  lab  control  setting, 
equating  to  55  person  years.  .  ."  (BPPD 
Review  -  December  20,  1999). 

•  Immune  response.  "There  is  no 
information  to  suggest  that  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24  has  an  effect  on  the  immune 
system.  The  submitted  toxicity/ 
pathogenicity  studies  in  rodents 
indicated  that  following  several  routes 
of  exposure,  the  immune  system  is  still 
intact  and  able  to  process  and  clear  the 
active  ingredient."  (BPPD  Re\'iew  - 
December  20,  1999). 

•  Potential  health  effects.  "Based  on 
information  given,  there  are  no  apparent 
negative  effects  .  .  .  Cited  literature  on 
B.  subtilis  indicate  and/or  support  the 
development  as  a  biological  control.  .  ." 
(BPPD  Review  -  December  20,  1999). 

•  Growth  parameters.  "...  is  shown 
to  grow  at  all  tested  temperatures  (e.g., 
30,  34,  37,  and  50  °C).  The  enumeration 
shows  a  low  4.2  x  10' '  cfu/g  at  37  °C 

to  a  high  6.0  X  10"  cfu/g  at  34  °C." 
(BPPD  Review  -  December  20,  1999). 

ii.  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  WDG 
(Formulation): 

•  Acute  oral  LD-n>  toxicity  in  rats. 
"Toxic/limit  dose  ...  is  greater  than  2.8 
g/kg  body  weight  (6.7  x  10'"  cfti/kg).  . 

.  Toxicity  Category  III."  (BPPD  Review 
-  December  20,  1999). 

•  Acute  dermal  LDf^o  toxicity  in  rats. 
"The  severity  of  irritation  persisted  >72 
hours,  but  resolved  by  day  11.  No 
deaths  observed.  The  acute  dose  (LDmi) 
is  greater  than  2,000  mg/kg.  .  .  .  Dermal 
irritation  =  Toxicity  Category  II;  Dermal 
Toxicity  =  Toxicity  Category  III."  (BPPD 
Review  -  December  20,  1999). 

•  Acute  inhalation  lethal 
concentratioh  (LCf,o)  toxicity  in  rats 
(Formulation).  "...  an  acute  inhalation 
medium  (LC50)  in  male  and  female  rats 
is  greater  than  0.93  mg/L  .  .  .  Toxicity 
Category  III.  "  (BPPD  Review  -  April  25, 
2002) 


•  Primary  eye  irritation.  "No  corneal 
opacity,  and  no  signs  of  irritation  by  day 
7,  when  dosed  ...  at  3.6  x  10'"  cfu/right 
eye/animal.  .  .  .  Toxicity  Category  III." 
(BPPD  Review  -  December  20,  1999). 

•  Hypersensitivity.  "Not  a  sensitizer 
when  dosed  at  3.6  x  10'"  cfu.  No 
hypersensitivity  incidents  have  been 
reported."  (BPPD  Review  -  December 
20,  1999). 

Based  on  the  data  generated  in 
accordance  with  the  Tier  I  data 
requirements  set  forth  in  40  CFR 
158.740(c),  the  Tier  II  and  Tier  III  data 
requirements  were  not  triggered  and, 
therefore,  not  required  in  connection 
with  this  action. 

IV.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
section  408  of  the  FFDCA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  is  a 
naturally-occurring  microorganism  and 
widespread  in  the  environment.  The 
low  toxicity  and  non-pathogenicity/ 
infectivity  of  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  is 
demonstrated  by  the  data  summarized 
in  this  action.  The  end-use  (formulated) 
product  will  be  applied  to  all 
agricultural  commodities  as  a  seed 
treatment  and  via  incorporation, 
drenching,  spraying,  dipping, 
chemigation  and  hydroponics. 

1.  Food.  While  the  proposed  use 
pattern  may  result  in  dietary  exposure 
with  possible  residues  on  all 
agricultural  commodities,  negligible  risk 
is  expected  for  the  general  population, 
as  well  as  for  infants  and  children. 
Submitted  acute  toxicology  tests  (MRID 
Numbers  447581-08,  447581-09, 
447581-10,  447581-11,  447581-12, 
447581-13, 447581-14.  447581-16,  and 
456725-02)  demonstrate  that  based 
upon  the  use  sites,  use  patterns, 
application  method,  use  rates,  low 
exposure,  and  minimal  risk  of  toxicity, 
the  potential  risks  from  dietary  exposure 
for  both  the  general  population  and 
infants  and  children  are  considered  low. 

2.  Drinking  water  exposure.  Although 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24  spores  may  be  found 
naturally  in  water,  it  is  not  known  as  an 
aquatic  bacterium,  and  therefore  is  not 
expected  to  proliferate  in  aquatic 
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the  risks  anticipated  for  this  route  of 
exposure  are  considered  minimal. 

V.  Cumulative  EfiTects 

The  Agency  has  considered  available 
information  on  the  cumulative  effects  of 
such  residues  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
These  considerations  included  the 
cumulative  effects  on  infants  and 
children  of  such  residues  and  other 
substances  with  a  common  mechanism 
of  toxicity.  Because  there  is  no 
indication  of  mammalian  toxicity  to 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24,  the  Agency  is  confident 
that  there  will  not  be  cumulative  effects 
from  the  residues  of  this  product  on  all 
agricultural  commodities.  (See  Unit  III.) 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

1.  U.S.  population.  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24  is  a 
naturally  occmring  microorganism  and 
Bacillus  subtilis  var.  amyloliquefaciens 
is  widespread  in  the  environment. 
Based  on  the  very  low  levels  of 
mammalian  toxicity  associated  with 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24,  which  is  demonstrated  by 
the  data  summarized  above,  and  the 
history  of  safe  use  of  B.  subtilis,  the 
Agency  has  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  to  the 
US.  population.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  Accordingly, 
exempting  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  from 
the  requirement  of  a  tolerance  should  be 
considered  safe  and  pose  no  significant 
risk. 

2.  Infants  and  children.  FFDCA 
section  408(b)(2)(C)  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  on  toxicity  and  exposiue 
unless  EPA  determines  that  a  different 
margin  of  exposure  (safety)  will  be  safe 
for  infants  and  children.  Margins  of 
exposure  (safety)  are  incorporated  into 
EPAxisk  assessments  either  directly 
through  the  use  of  a  margin  of  exposure 
analysis  or  by  using  uncertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans. 
Here,  EPA  concludes  that  the  toxicity 
and  exposure  data  are  sufficiently 
complete  to  adequately  address  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 


Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24  and  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposiu'e  to  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24 
residues.  Also,  for  food  use  of  microbial 
pesticides,  the  acute  toxicity/ 
pathogenicity  studies  have  allowed  for 
the  conclusion  that  an  exemption  from 
the  requirement  of  a  tolerance  for 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24  is  appropriate  and 
adequate  to  protect  human  health, 
including  that  of  infants  and  children. 

VII.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  is  required  under  section  408{p) 
of  the  FFDCA,  as  amended  by  FQPA,  to 
develop  a  screening  program  to 
determine  whether  certain  substances 
(including  all  pesticide  active  and  other 
ingredients)  "may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen,  or  other  such  endocrine  effects 
as  the  Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disrupter  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  is  no 
scientific  basis  for  including,  as  part  of 
the  screening  program,  the  androgen 
and  thyroid  hormone  systems  in 
addition  to  the  estrogen  hormone 
system.  EPA  also  adopted  EDSTAC's 
recommendation  that  the  program 
include  evaluations  of  potential  effects 
in  wildlife.  For  pesticide  chemicals, 
EPA  will  use  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and,  to  the  extent  that  effects  in  wildlife 
may  help  determine  whether  a 
substance  may  have  an  effect  in 
humans,  FFDCA  authority  to  require 
wildlife  evaluations.  As  the  science 
develops  and  resources  allow,  screening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program  (EDSP).  When  the 
appropriate  screening  and/or  testing 
protocols  being  considered  under  the 
Agency's  EDSP  have  been  developed. 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24  may  be  subjected  to 
additional  screening  and/or  testing  to 
better  characterize  effects  related  to 
endocrine  disruption. 

Based  on  available  data,  no  endocrine 
system-related  effects  have  been 
identified  with  consumption  of  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24.  It  is  ^  naturally  occiu'ring 
bacteria  that  is  widespread  in  the 
enviroiunent.  To  date,  there  is  no 
evidence  to  suggest  that  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24 
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affects  the  immune  system,  functions  in 
a  manner  similar  to  any  known 
hormone,  or  that  it  acts  as  an  endocrine 
disruptor. 

B.  Analytical  Method 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation  for  the  reasons  stated  above, 
including  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24's  lack  of 
mammalian  toxicity.  For  the  same 
reasons,  the  Agency  has  concluded  that 
an  analytical  method  is  not  required  for 
enforcement  purpose  for  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24. 

C.  Codex  Maximum  Residue  Level 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24. 

VIII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objecdons.  The  EPA 
procediual  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procediues,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  die  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  written  objections 
and  hearing  requests  with  the  Hearing 
Clerk  in  accordance  with  the 
instructions  provided  in  this  unit  and  in 
40  CFR  part  178.  To  ensure  proper 
receipt  by  EPA,  you  must  identify 
docket  ID  number  OPP-2003-0059  in 
the  subject  line  on  the  first  page  of  your 
submission.  All  objections  and  hearing 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  29,  2003. 

1 .  Filing  the  request.  Your  objections 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 


grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
CDimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Envirorunental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mad  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  bv  docket  ID  number 
OPP-2003-0059.  to:  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IX.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  for  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  under 
section  408(d)  of  the  FFDCA  in  response 
to  a  petition  submitted  to  the  Agency. 
The  Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  flegu/afory 
Planning  and  Review  (58  FR  51 735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
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provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  goveriunents,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

« 

X.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lune  20,  2003. 
lames  |ones, 
Director,  Office  of  Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.1243  is  added  to  subpart 
D  to  read  as  follows: 

§180.1243    Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24;  exemption 
from  the  requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  for  residues  of  the  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24  in  or  on  all  agricultural 
commodities  when  applied/used  in 
accordance  with  label  directions. 

[FR  Doc.  03-19134  Filed  7-29-03;  8:45  am) 
BILUNG  COOE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0246;  FRL-731&-6] 

Boscalid;  3-pyridinecarboxamide,  2- 
chloro-N-(4'-chloro[1 ,1  '-biphenyl]-2-yl); 
Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  boscalid,  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
chloro[l,l'-biphenyll-2-yl)  in  or  on 
certain  commodities  and  establishes  a 
tolerance  for  the  combined  residues  of 
boscalid,  3-pyridinecarboxamide,  2- 
chloro-N-(4'-chloro[l,l'-biphenyl]-2-yl) 
and  its  metabolites  2-chloro-N-(4'- 
chloro-5-hydroxy-biphenyl-2- 
yl)nicotinamide  and  the  glucuronic  acid 
conjugate  of  2-chloro-N-(4'-chloro-5- 
hydroxy-biphenyl-2-yl)nicotinamide  in 
or  on  certain  commodities.  BASF 
Corporation  requested  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective  July 
30,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0246,  must  be 
received  on  or  before  September  29, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Giles-Parker,  Registration 
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Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460-0001; 
telephone  number:  703  305-7740;  e- 
raail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  pesticide 
manufacturer  or  formulator.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•Crop  production  (NAICS  111) 
•Animal  production  (NACIS  112) 
•Food  manufacturer  (NAICS  311) 
•Pesticide  manufacturer  (NAICS 
32532)] 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0246.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 


http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TitIe_40/40cfrl 80_00.html,  a 
beta  site  currenUy  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February 
14,  2003  (68  FR  7542)  (FRL-7289-  5), 
EPA  issued  a  notice  pursuant  to  section 
408  of  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  1F6313)  by  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  North  Carolina  27708- 
2000.  That  notice  included  a  summary 
of  the  petition  prepared  by  BASF 
Corporation,  the  registrant.  The  Agency 
received  one  public  comment  and  it, 
along  with  the  Agency's  response,  can 
be  found  in  Unit  V. 

The  petition  {1F6313)  requested  that 
40  CFR  180.589  be  amended  by 
establishing  a  tolerance  for  residues  of 
the  fungicide  boscalid,  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
chloro[l,l'-biphenyl]-2-yl),  in  or  on 
vegetable,  root,  subgroup  IB  at  1.0  ppm; 
vegetables,  tuberous  and  corm, 
subgroup  IC  at  0.05  ppm;  vegetable, 
root  and  tuber,  leaves,  group  2  at  1.0 
ppm;  vegetable,  bulb,  group  3  at  3.0 
ppm;  vegetable,  leafy,  group  4,  at  11.0 
ppm;  vegetable,  Brassica  leafy,  subgroup 
5A,  at  3.0  ppm;  vegetable,  Brassica 
leafy,  subgroup  5B,  at  18.0  ppm; 
vegetable,  legume,  group  6,  at  2.2  ppm; 
vegetable,  legume  foliage,  group  7,forage 
at  1.5  ppm;  vegetable,,  legume,  foliage, 
group  7,  hay  at  2.0  ppm  vegetable, 
legume,  foliage  group  7,  vines  at  0.05 
ppm';  vegetable,  fruiting,  group  8  at  1.0 
ppm;  vegetable,  cucurbit,  group  9,  at  1.5 
ppm;  fruit,  stone,  group  12  at  1.7  ppm; 
berries,  group  13  at  3.5  ppm;  nut,  tree. 


group  14  at  0.25  ppm;  almond,  hulls  at 
3.0  ppm;  pistachio  at  0.65  ppm;  grain, 
cereal,  group  15  at  0.2  ppm;  grain,  cereal 
,  forage,  fodder,  and  straw,  group  16, 
forage  at  2.0  ppm;  grain,  cereal  .  forage, 
fodder,  and  straw,  group  16,  straw  at  3.0 
ppm;  grain,  cereal  ,  forage,  fodder,  and 
straw,  group  16,  fodder  at  1.5  ppm  grass, 
forage,  fodder,  and  hay,  group  17,  forage 
at  2.0  ppm;  grass,  forage,  fodder,  and 
hay,  group  17,  hay  at  8.0  ppm;  animal 
feed,  nongrass,  group  18,  forage  at  1.0 
ppin;  animal  feed,  nongrass,  group  18, 
hay  at  2.0  ppm;  animal  feed,  nongrass, 
group  18  seed  at  0.05  ppm;  mint  at  30.0 
ppm;  grape  at  3.5  ppm;  grape,  raisin  at 
8.5  ppm;  strawbeny  at  1.2  ppm;  canola 
at  3.5  ppm;  peanut  at  0.05  ppm;  peanut, 
meal  at  0.15  ppm;  peanut,  refined  oil  at 
0.15  ppm;  cotton,  undelinted  seed  at 
0.05  ppm;  cotton,  gin  byproducts  at  0.3 
ppm;  soybean,  seed  at  0.1  ppm; 
soybean,  hulls  at  0.2  ppm;  flax  seed  at 
3.5  ppm  and  sunflower,  seed  at  3.5 
ppm. 

The  petition  (1F6313)  also  requested 
that  40  CFR  180.589  be  amended  by 
establishing  a  tolerance  for  combined  -  ' 
residues  of  the  fungicide  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
chloro[l,l'-biphenyl]-2-yl)  and 
metabolites  M510F01  2-chloro-N-(4'- 
chloro-5-hydroxy-biphenyI-2-yl) 
nicotinamide  and  M510Fb2  glucuronic 
acid  conjugate  of  M510F01  in  or  on: 
Cow  milk  at  0.10  ppm;  cow  muscle,  at 
0.10  ppm;  cow,  fat  at  0.30  ppm;  cow, 
meat  byproducts  at  0.35  ppm;  egg  at 
0.02  ppm;  and  poultry  muscle,  poultry 
fat,  and  poultry  meat  byproducts  at  0.05 
ppm. 

Section  408{b)(2)(A)(i)  of  die  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe," 
Section  408{b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that"there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposiu-es  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  barm  will  result  to  infants  and 
children  from  aggregate  exposiu'e  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
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of  the  r^ulatory 
section  408  of  the 
omplete  description  of 
process,  see  the  final 
Pesticide  Tolerances 
November  26,  1997) 


further  discusj  ion 
requirements  qf 
FFDCA  and  a 
the  risk  assessment 
rule  on  Bifent^rin 
(62  FR  62961, 
(FRL-5754-7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  m  ith  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  inforn  lation  in  support  of  this 
action.  EPA  ha  5  sufficient  data  to  assess 
the  hazards  of  ind  to  make  a 
determination  an  aggregate  exposure, 
consistent  wid  section  408(b)(2)  of  the 
FFDCA,  for  a  t(  ilerance  for  residues  of 
boscalid,  3-pyi  dinecarboxamide,  2- 
chloro-N-(4'-cl'loro(l,l'-biphenyl]-2-yl) 
on:  Vegetable,   oot,  subgroup  lA,  except 
sugar  beet/garc  en  beet/radish/turnip,  at 
1.0  ppm;  veget  ible.  tuberous  and  corm, 
subgroup  IC,  a;  0.05  ppm;  vegetable, 
bulb,  group  3,  i  it  3.0  ppm;  lettuce,  head 
at  6.5  ppm;  lettuce,  leaf  at  11.0  ppm; 
vegetable.  Bras  jica  leafy,  head  and  stem, 
subgroup  5A.  a  I  3.0  ppm;  vegetable, 
Brassica  leafy,  eafy  greens,  subgroup 
SB,  at  18.0  ppn  ;  vegetable,  legume, 
edible-podded,  subgroup  6A,  at  1.6 
ppm;  vegetable  legume,  succulent 
shelled  pea  ant  bean,  subgroup  6B, 
except  cowpea  at  0.6  ppm;  vegetable, 
legume,  dried  s  hell  pea  and  bean 
(except  soybean),  subgroup  6C,  except 
cowpea,  field  pea,  and  grain  lupin  at  2.5 
ppm;  vegetable  .  fruiting,  group  8,  at  1.2 
ppm;  vegetable  cucurbit,  group  9, 
except  cucumber,  at  1.6  ppm;  cucumber 
at  0.20  ppm;  fruit,  stone,  group  12,  at  1.7 
ppm,"  berries,  g  oup  13,  at  3.5  ppm;  nut, 
tree,  group  14,  it  0.70  ppm;  almond, 
hulls  at  3.0  ppn;  pistachio  at  0.70  ppm; 
grape  at  3.5  ppii;  grape,  raisin  at  8.5 
ppm;  strawberry  at  1.2  ppm;  peanut  at 
0.05  ppm;  peanut,  meal  at  0.15  ppm; 
peanut,  refined  oil  at  O.lSppm;  canola, 
seed  at  3.5  ppir  ;  canola,  refined  oil  at 
5.0  ppm;  simflc  wer,  seed  at  0.60  ppm; 
peppermint,  to  »s  at  30.0  ppm  and 
spearmint,  tops  at  30.0  ppm. 

The  Agency  <  Iso  included  in  this  risk 
assessment  diel  ary  exposure  (at  the 
anticipated  tole  ranee  level)  from 


Guideline 


870.3100 


another  pesticide  petition  (2F6434)  for 
boscalid  use  on  pome  fruit  and  hops. 
However,  the  Agency  is  not  establishing 
tolerances  for  these  commodities  at  this 
time,  because  the  residue  chemistry 
review  for  these  commodities  is  not 
complete  and  in  fact  is  not  scheduled 
until  the  Office  of  Pesticide  Program 
FY-2004  Workplan. 

In  addition,  also  consistent  with 
section  408(bX2)(D)  of  Uie  FFDCA.  EPA 
has  reviewed  the  available  scientific 
data  and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
section  408(b)(2)  of  the  FFDCA,  for  a 
tolerance  for  residues  of  boscalid  from 
indirect  or  inadvertent  residues  (from 
rotational  crop  use),  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
chloro[l,l'-biphenyll-2-yl)  on:  Beet, 
garden,  roots  at  1.0  ppm;  radish,  roots 
at  1.0  ppm;  turnip,  roots  at  1.0  ppm; 
beet,  sugar,  roots  at  1.0  ppm;  vegetable, 
root  and  tuber,  leaves,  group  2  at  1.0 
ppm;  vegetable,  leafy,  group  4,  except 
lettuce  at  1.0  ppm;  vegetable,  legume 
foliage,  group  7,  forage  at  1.5  ppm; 
vegetable,  legume,  foliage,  group  7,  hay 
at  2.0  ppm;  vegetable,  legume,  foliage 
group  7,  vines  at  0.05  ppm;  grain,  cereal, 
group  15,  at  0.20  ppm;  rice,  hulls  at  0.50 
ppm;  grain,  cereal  ,  forage,  fodder,  and 
straw,  group  16,  fodder  at  1.5  ppm; 
grain,  cereal  ,  forage,  fodder,  and  straw, 
group  16,  forage  at  2.0  ppm;  grain, 
cereal ,  forage,  fodder,  and  straw,  group 
16,  straw  at  3.0  ppm;  grass,  forage, 
fodder,  and  hay,  group  17,  forage  at  2.0 
ppm;  grass,  forage,  fodder,  and  hay, 
group  17,  hay  at  8.0  ppm;  grass,  forage, 
fodder,  and  hay,  group  17,  straw  at  0.30 
ppm;  grass,  forage,  fodder,  and  hay, 
group  17,  seed  screenings  at  0.20  ppm; 
animal  feed,  nongrass,  group  18,  forage 
at  1.0  ppm  animal  feed,  nongrass,  group 
18,  hay  at  2.0  ppm;  animal  feed, 
nongrass,  group  18  seed  at  0.05  ppm; 
cotton,  undelinted  seed  at  0.05  ppm; ' 
cotton,  gin  byproducts  at  0.30  ppm; 
soybean,  seed,  0.10  ppm;  soybean,  hulls 
at  0.20  ppm;  cowpea,  seed  at  0.1  ppm; 
lupin,  grain,  grain,  at  0.1  ppm;  pea. 


field,  seed  at  0.1  ppm  and  flax  seed  at 
3.5  ppm. 

Consistent  with  section  408(b)(2)(D) 
of  die  FFDCA,  EPA  has  reviewed  die 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  combined 
residues  of  the  fungicide  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
cliloro[l,l'-biphenyl]-2-yl)  and 
metabolites  MSIOFOI  2-chloro-N-(4'- 
chloro-5-hydroxy-biphenyl-2-yl) 
nicotinamide  and  M510F02  glucuj;onic 
acid  conjugate  of  M510F01  in  or  on  milk 
at  0.10  ppm,  cattle,  meat  at  0.10  ppm, 
cattle,  fat  at  0.30  ppm,  cattle,  meat 
byproducts  at  0.35  ppm,  egg  at  0.02 
ppm,  poultry,  meat  at  0.05  ppm, 
poultry,  fat  at  0.05  ppm,  poultry,  meat 
byproducts  at  0.10  ppm,  goat,  meat  at 
0.10  ppm,  goat,  fat  at  0.30  ppm,  goat, 
meat  byproducts  at  0.35  ppm,  hog,  meat 
at  0.05  ppm,  hog,  fat  at  0.10  ppm,  hog, 
meat  byproducts  at  0.35  ppm,  horse, 
meat  at  0.10  ppm,  horse,  fat  at  0.30 
ppm,  horse,  meat  byproducts  at  0.35 
ppm,  sheep,  meat  at  0.10  ppm,  sheep, 
fat  at  0.30  ppm,  and  sheep,  meat 
byproducts  at  0.35  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  boscalid,  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
chloro[l,l'-biphenyl]-2-yl)  are  discussed 
in  Table  1  of  this  unit  as  well  as  the  no- 
observed-adverse-effect-level  (NOAEL) 
and  the  lowest-observed-adverse-effect- 
level  (LOAEL)  from  the  toxicity  studies 
reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


No. 


Study  Type 


90-Day  oral  toxicity  ro- 
dents(rats) 


Results 


NOAEL  =  34/159  milligram/kilogram/day  (mg/kg/day)  Male/Female. 

LOAEL  =  137/395  mg/kg/day  M/F  based  on  [M  =  Increases  in  absolute  and  relative 
thyroid  weights  and  increased  incidence  of  thyroid  hyperplasia  as  well  as  follicular 
epithelial  hypertrophy;  F  =  increases  in  absolute  and  relative  thyroid  weights.) 
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Guideline  No. 


870.3100 


870.3150 


870.3200 


870.3700 


870.3700 


870.3800 


870.4100 


870.4100 


870.4200 


870.4200 


870.5100 


870.5300 


870.5375 


870.5395 
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Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Study  Type 


90-Day  oral  toxicity  ro- 
dents (mice) 


(90-day  oral  toxicity  in 
nonrodents  (dogs) 


21/28-Day  dermal  toxicity 
(rats) 


Results 


NOAEL:  197/2,209  mg/kg/day  (M/F) 

LOAEL:  788/2,209  mg/kg/day  (M/F):  M  =  increased  liver  weights  and  increased  inci- 
dence of  marked  fatty  change  in  the  liver;  F  =  not  attained 


NOAEL:  7.6/8.1  mg/kg/day  (M/F) 

LOAEL:  78.1/81.7  mg/kg/day  (M/F):  M  =  based  on  increased  alkaline  phosphatase 

activity  and  hepatic  weights;  F  =  increased  alkaline  phosphatase  activity  and  he- 

patk:  weights. 


Prenatal  developmental  in 
rodents  (rats) 


Prenatal  developmental  in 
nonrodents  (rabbits) 


Reproduction  and  fertility 
effects  (rats) 


NOAEL  =  1,000  mg/kg/day  highest  dose  tested  (HDT) 
LOAEL  =  >1 ,000  mg/kg/day 


Maternal  NOAEL  =  1 ,000  mg/kg/day 
LOAEL  =  cannot  be  established 
Developmental  NOAEL  =  1 ,000  mg/kg/day 
LOAEL  =  cannot  be  established 


Matemal  NOAEL  =  300  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day  based  on  abortions  or  earty  delivery. 

Developmental  NOAEL  =  300  mg/kg/day 

LOAEL  =  1,000  mg/kg/day  based  on  abortions  or  early  delivery. 


Parental/Systemic  NOAEL  =  112.6/1180.8  mg/kg/day  M/F 

Parental/Systemic  LOAEL  =  1165.0/>1 180.8  mg/kg/day  M/F  based  on  decreased 

body  weight  and  body  weight  gain  (F,)  as  well  as  hepatocyte  degeneration  F„  and 

F|)  in  males  only. 
Offspring  systemic  NOAEL  =  11.2/115.8  mg/kg/day  (M/F) 
Offspring  systemic  LOAEL  =  112.6/1180.8  (M/F)  mg/kg/day  based  on  decreased 

body  weight  for  F;  pups  in  males  and  females  of  both  generations. 
Reproductive  NOAEL  =  1165.0/1180.8  mg/kg/day  (M/F) 
Reproductive  LOAEL  =  >1 165.0/1 180.8  mg/kg/day  (M/F) 


Chronic  toxicity  rodents 
(rat) 


Chronic  toxicity  (dogs) 


Carcinogenicity  (rats) 


Carcinogenicity  (mice) 


NOAEL  =  21 .9/30.0  mg/kg/day  (M/F) 

LOAEL  =  110.0/150.3  mg/kg/day  (M/F)  based  on  M  =  thyroid  toxicity  (weights  and 
microscopic  changes);  F  -  thyroid  toxicity  (weights  and  microscopic  changes.  Thy- 
roid follicular  cell  adenomas:  M  -  0/20,  0/20,  2/20,  1/20:  F  =  0/20,  0/20,  1/20.  0/20. 


NOAEL  =  21 .8/22.1  mg/kg/day  (M/F) 

LOAEL  =  57.4/58.3  mg/kg/day  (M/F)  based  on  M  =  elevated  ALP  activities  and  ele- 
vated hepatic  weights;  F  =  no  effects 


NOAEL  =  23.0/29.7  mg/kg/day  (M/F) 

LOAEL  =  116.1/155.6  mg/kg/day  .(M/F)  based  on  M  =  increased  incidence  of  thyroid 
follicular  cell  hyperplasia  and  hypertrophy;  F  =  decrease  in  body  weight  gain  and 
increased  incidence  of  thyroid  follicular  cell  hyperplasia  and  hypertrophy. 

Thyroid  follicular  cell  adenomas:  M  =  0/50,  0/50,  1/50,  4/50;  F  =  0/50,  1/50  0/50  3/ 
50. 


Gene  Mutation  bacterial 
reverse  mutation  assay 


In  vitro  mammalian  cell 
fonward  gene  mutation 
assay  (CHO  cells/ 
HGPRT  locus) 


In  vitro  mammalian  cyto- 
genetics assay  in  Chi- 
nese hamster  V79  cells 


NOAEL:  65/443  mg/kg/day  (M/F) 

LOAEL:  331/1804  mg/kg/day  (M/F):  M  =  decreases  in  body  weight  and  body  weight 
gains;  F  =  decreases  in  body  weight  and  body  weight  gains.  No  evidence  of  car- 
cinogenicity. 


Negative  without  and  with  S-9  activation  up  to  limit  dose  of  5,000  ng/plate. 


Negative  without  and  with  S-9  activation  up  to  limit  of  solubility  of  25  ng/plate. 


Negative  without  and  with  S-9  activation  up  to  3500  ng/mL  with  precipitation  show- 
ing at  concentrations  of  100  \ig/mL  and  higher. 


Cytogenetics  -  mamma- 
lian erythrocyte  micro- 
nucleus  test  in  the 
mouse 


Negative  response  up  to  2,000  mg/kg. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guidelirx  No 


Study  Type 


Results 


870.5500 


In  vitro  unscheduled  DNA 
synthesis  (primary  rat 
hepatocytes) 


Negative  response  up  to  50  ng/mL.  Cytotoxicity  at  100  -  500  ng/mL. 


870.6200 


Acute  neurotoxicity 
screening  battery  (rat) 


NOAEL  =  2,000/1 ,000  mg/kg/day  (M/F) 

LOAEL  =  >2,000/2,000  mg/kg/day  (M/F)  based  on  F  =  piloerection 


870.6200 


Subchronic  neurotoxicity 
screening  battery  (rat) 


NOAEL  =  1050.0/1272.5  mg/kg/day  (M/F) 
LOAEL  =  >1 050.0/1 272.5  mg/kg/day  (M/F) 


870  6300 


Developmental 
neurotoxk:ity  (rat) 


Matemal  NOAEL  =  1 ,442  mg/kg/day 
LOAEL  =  >1,442  mg/kg/day 
Offspring  NOAEL  =  14  mg/kg/day 

LOAEL  =  147  mg/kg/day  based  on  deceased  body  weights  on  PND  4  and  de- 
creased body  weight  gain  on  PNDs  1-4) 


870.7485 


Metabolism  and 
pharmaco-kinetics  (rat) 


BAS  510  was  readily  absort)ed  and  excreted  following  single  oral  50  mg/kg;  at  sin- 
gle 500  mg/kg  or  15  doses  of  500  mg/kg,  absorption  was  saturated  .  Excretion 
mainly  by  feces  (80-98%).  Biliary  excretion  40-50%  of  fecal  activity  at  50  mg/kg, 
10%  at  500  mg/kg.  Urine,  about  16%  at  50  mg/kg,  3-5%  at  500  mg/kg.  Absorption 
about  56%  at  50  mg/kg  and  13-17%  at  500  mg/kg.  Excretory  patterns  similar  by 
gender  or  radiolabel  position.  Metabolites  (hydroxylation  and  conjugation  products) 
were  consistent  with  Phase  I  Oxidation  reactions  followed  by  Phase  II  conjugation 
with  glucuronic  acid  or  sulfate,  or  by  conjugation  of  the  parent  with  glutahione  with 
cleavage  to  sulfate  metabolites. 


870.7600 


Demial  penetration  (rat) 


Maximum  %  absorption:  0.01  mg/cm^  =  10.93  (24  hour  exposure,  24  hour  sacrifice) 
0.10  mg/cm^  =  3.76  (24  hour  exposure,  24  hour  sacrifice) 
1.00  mg'cm^  -  1.48  (10  hour  exposure,  72  hour  sacrifice)] 


Special  studies:  Hepatic 
enzyme  induction  (rat) 


1.  Hypertrophy  of  zone  III  hepatocytes 

2.  >20%  increase  in  liver  weight 

3.  Increase  in  CYP450  activity 

4.  Slight  to  extensive  microscopic  SER  proiiferation 

5.  Not  a  peroxisome  proliferator 

6.  Enzymes  in  CYP450  subfamily  not  induced 

7.  No  notable  microscopic  increase  in  size  or  number  of  peroxisomes 
CONCLUSION:  Inducer  of  total  CYP450  activity 


Special  Study:  Hormone 
and  enzyme  induction 
(rat) 


1 .  Slight  (statistically  significant)  decrease  in  circulating  T3  and  T4  only  in  males 

2.  Increase  in  circulating  TSH  levels  tx)th  sexes 

3.  Increase  in  all  3  liver  microsomal  glucuronyltransferases 

CONCLUSION:  disruption  of  thyroid  homoeostasis  by  decreasing  circulation  T3  and 
T4  and  increasing  TSH;  likely  the  result  of  hepatic  microsomal 
glucuronyltransferase  induction 


Special  Study:  Revers- 
ibility study  (dietary):  4- 
week  administration  fol- 
lowed by  4  weeks  re- 
covery or  1 3  w^eks  re- 
covery (rat) 


4  weeks  dosing:  at  2500  and  15000  ppm:  increase  in  TSH  (68%  and  87%)  ;  in- 
crease in  absolute  and  relative  thyroid  weights  hypertrophy  of  thyroid  follicular 
epithelial  cells  and  diffuse  follicular  hyperplasia,  increase  in  absolute  and  relative 
liver  weights  and  centrilobular  hypertrophy  as  well  as  liver  portal  fatty  changes. 

4  weeks  dosing  +  4  weeks  recovery:  no  increases  in  TSH;  increase  in  absolute  and 
relative  thyroid  weights;  thyroid  hypertrophy  and  hyperplasia  decreased  to  control 
values;  all  liver  effects  reversed  to  control. 

4  weeks  dosing  +  13  weeks  recovery:  no  increases  in  TSH;  increase  in  absolute 
and  relative  thyroid  weights;  thyroid  hypertrophy  and  hyperplasia  decreased  to 
control  values;  all  liver  effects  reversed  to  control. 

CONCLUSION:  induction  of  liver  microsomal  enzyme  system  resulting  in  increased 
glucuronidation  of  thyroxine,  resulting  in  an  increase  in  TSH  secretion  as  a  com- 
pensatory response  of  the  physiological  negative  feedback  system;  increased  TSH 
resulted  in  Increased  thyroid  weight. 


B.  Toxicologicc  1  Endpoints 


The  dose  at 
the  toxicology 
appropriate  for 
used  to  estimat  3 
of  concern  (LO^) 
dose  at  which 
are  identified 


A  /hich  the  NOAEL  from 
itudy  identified  as 
use  in  risk  assessment  is 
the  toxicological  level 
However,  the  lowest 
<  dverse  effects  of  concern 
e  LOAEL)  is  sometimes 


(h 


used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 


other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  1  OX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
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the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(a? AD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
'100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 


LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10*'  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 


assessment.  In  this  non-linear  approach, 
a  point  of  departure  is  identified  below 
which  carcinogenic  effects  are  not 
expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcamer  =  point 
of  departure/exposures)  is  calculated.  A 
summar>'  of  the  toxicological  endpoints 
for  boscalid  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 


TABLE  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Boscalid  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Acute  Dietary 


Chronic  Dietary  (All  populations) 


Dose  Used  in  Risk  Assess- 
ment, UF 


Special  FQPA  SF  and 

Level  of  Concern  for  Risk 

Assessment 


No  appropriate  endpoint 
identified 


Incidental  Oral  (Short  and  inter- 
mediate term  residential  only) 


Dermal  (All  Durations) 


Inhalation  (All  Durations) 


NOAEL=21.8  UF=  100 
Chronic  RfD  =  0.218  mg/ 
kg/day 


Not  Applicable 


NOAEL=  21 .8  mg/kg/day 


Oral  study  N0AEL=21. 8 
mg/kg/day  (dermal  ab- 
sorption rate  =  1 5%) 


Oral  study  NOAEL=  21.8 
mg/kg/day  (inhialation  ab- 
sorption rate  =  100%) 


FQPA  SF  =  1 

cPAD  =  chronic  RfD/  FQPA 

SF 
=  0.218  mg/kg/day 


Study  and  Toxicological  Effects 


Not  Applicable 


Chronic  rat.  carcinogenicity  rat  and  1-year  dog 

studies 
LOAEL  =  57-58  mg/kg/day  based  on  liver  and 

thyroid  effects 


Residential  LOC  for  MOE  =  |  Chronic  rat,  carcinogenicity  rat  and  1-year  dog 
100  j      studies 

LOAEL  =  57-58  mg/kg/day  based  on  liver  and 
thyroid  effects 


Residential  LOC  for  MOE  = 
100 


Residential  LOC  for  MOE  = 
100 


Chronic  rat,  carcinogenicity  rat  and  1-year  dog 

studies 
LOAEL  =  57-58  mg/kg/day  based  on  liver  and 

thyroid  effects 


Chronic  rat,  carcinogenicity  rat  and  1-year  dog 

studies 
LOAEL  =  57-58  mg/kg/day  based  on  liver  and 

thyroid  effects 


Cancer  (oral,  dermal,  inhalation)  |   Classification:  Suggestive  evidence  of  carcinogenicity,  but  not  sutficienf  to  assess  human  carcinogenic  po- 

I  tentlal. 


UF  =  uncertairity  factor,  FQPA  SF  =  Special  FQPA  safety  factor,  NOAEL  =  no  observed  adverse  effect  level.  LOAEL  =  lowest  observed  ad- 
verse effect  level,  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronic)  RfD  =  reference  dose.  MOE  =  margin  of  exposure  LOC  =  level  of 
concern,  NA  =  Not  Applicable 

*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  p-om  food  and 
feed  uses.  These  are  the  first  food  uses 
and  tolerances  for  residues  of  boscalid, 
in  or  on  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
boscalid  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  There  were  no 
toxic  effects  attributable  to  a  single  dose. 
An  endpoint  of  concern  was  not 
identified  to  quantitate  acute-dietary 


risk  to  the  general  population,  including 
infants  and  children,  or  to  the 
subpopulation  females  13-50  years  old. 
Therefore,  there  is  no  acute  reference 
dose  (aRfD)  or  acute  population- 
adjusted  dose  (aPAD). 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEMTM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide 
Gontinuing  Siu^reys  of  Food  Intake  by 
Individuals  (GSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 


were  made  for  the  chronic  exposure 
assessments:  Tolerance  level  residues 
were  assumed  for  all  commodities 
associated  with  PP  1F6313  with  the 
exception  of  a  few  crops  where  levels 
higher  than  the  tolerance  were  used. 
The  latter  were  due  to  the  lowering  of 
some  tolerances  to  harmonize  with 
Ganadian  MRL's  subsequent  to  the 
dietary  risk  assessment.  Pome  fruit  and 
hops  were  also  included  from  PP 
2F6434  using  the  likely  tolerance  levels. 
One  hundred  percent  crop  treated  was 
assumed  for  all  commodities.  Processing 
factors  were  either  empirical  or  the 
default  values  in  DEEM. 
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iii.  Cancer. '  "he  Agency  determined 
that  boscalid  produced  suggestive 
evidence  of  cacinogenicity,  but  not 
sufficient  to  assess  human  carcinogenic 
potential.  This  cancer  classification  was 
based  on  the  f(  llowing  weight  of 
evidence  cons  derations.  First,  in  male 
Wistar  rats,  thdre  was  a  significant  trend 
(but  not  pairw  se  comparison)  for  the 
combined  thyroid  adenomas  and 
carcinomas.  Tl  lis  trend  was  driven  by 
the  increase  in  adenomas.  Second,  in 
the  female  rats ,  there  was  only  a 
borderline  sigr  ificant  trend  for  thyroid 
adenomas  (the  "e  were  no  carcinomas). 
Third,  the  moi  se  study  was  negative  as 
were  all  of  the  mutagenic  tests. 
Consistent  wit  i  this  weak  evidence  of 
carcinogenic  e  fects,  the  Agency 
concluded  tha'  a  dose-response 
assessment  for  cancer  (either  linear  low- 
dose  extrapola  ion  or  margin  of 
exposure  calct  lation)  was  not  needed. 

iv.  Anticipai  ed  residue  and  percent 
crop  treated  (F  CT)  information.  The 
Agency  used  t(  ilerance  level  residues 
and  100%  cro[  treated  for  this  risk 
analysis. 

2.  Dietary  exposure  from  drinking 
water.  This  is  <  new  chemical  and  the 
Agency  does  n  3t  have  comprehensive 
monitoring  dal  a.  Drinking  water 
concentration  i  sstimates  are  made  by 
reliance  on  sin  ulation  or  modeling 
taking  into  ace  sunt  data  on  the  physical 
characteristics  of  boscalid. 

The  Agency  uses  the  First  Index 
Reservoir  Screi  suing  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  Systom  (PRZM/EXAMS).  to 
produce  estimj  ites  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROV  J  model  is  used  to  predict 
pesticide  conci  intrations  in  shallow 
groundwater.  I  or  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  ti  3r  1  model)  before  using 
PRZM/EXAM5  (a  tier  2  model).  The 
FIRST  model  i ;  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scei  lario  for  pesticides. 
While  both  FIF  ST  and  PRZM/EXAMS 
incorporate  aniindex  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  pen  ent  crop  area  factor  as  an 
adjustment  to  i  iccount  for  the  maximum 
percent  crop  c  iverage  within  a 
watershed  or  ci  rainage  basin. 

None  of  thes  3  models  include 
consideration  i  »f  the  impact  processing 
(mixing,  diluti  )n,  or  treatment)  of  raw 
water  for  distri  Dution  as  drinking  water 
would  likely  h  ive  on  the  removcil  of 
pesticides  fron  i  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  f  jr  sorting  out  pesticides 
for  which  it  is  lighly  unlikely  that 
drinking  water  concentrations  would 


ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  ft-om  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  boscalid  they 
are  further  discussed  in  the  aggregate 
risk  sections  in  Unit  III.E. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
boscalid  for  chronic  exposures  are 
estimated  to  be  25.6  ug/L  for  surface 
water  and  0.571  ug/L  for  ground  water. 
The  Agency  notes  that  for  surface  and 
groundwater  assessments,  the 
application  rate  for  turf  was  used,  which 
represents  the  highest  seasonal 
application  rate  (2.1  lbs.  active 
ingredient/acre/season).  The  highest 
single  application  rate  associated  with 
the  use  of  the  pesticide  on  fi-uiting 
vegetables,  did  not  result  in  EEC  values 
higher  than  those  calculated  for  turf  use 
since  the  proposed  total  seasonal 
application  rate  for  fruiting  vegetables  is 
only  1.1  lb.  active  ingredient/acre/ 
season. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietar>'  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Boscalid  is  currently  being  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  The  boscalid  label  with 
turf  use  specifies  that  this  product  is 
intended  for  golf  course  use  only,  and 
not  for  use  on  residential  turfgrass  or 
turfgrass  being  grown  for  sale  or  other 
commercial  use  such  as  sod  production. 
Although  the  label  does  not  indicate 
that  the  product  is  applied  by  licenced 
or  commercial  applicators,  homeowners 
will  not  be  applying  the  product  to  golf 
courses.  Therefore,  a  risk  assessment  for 
residential  handler  exposure  is  not 
required.  The  risk  assessment  was 
conducted  using  the  following 
residential  exposure  assumptions:  The 
Agency  uses  the  term  post-application 
to  describe  exposures  to  individuals  that 
occur  as  a  result  of  being  in  an 


environment  that  has  been  previously 
treated  with  a  pesticide.  There  are  two 
recreational  scenarios  associated  with 
boscalid  that  could  lead  to  exposures  for 
adults  and  children:  (i)  Adults  and 
youth  golfing  and  (ii)  adults  and 
children  picking  their  own  fruit.  These 
exposure  durations  are  anticipated  to  be 
short  term.  Because  U-pick  is  a  one-time 
event  (duration  <1  day)  and  the  Agency 
found  that  the  oral  studies  indicated 
there  were  no  endpoints  appropriate  to 
quantitate  acute  risk,  the  U-pick 
exposure/risk  was  not  evaluated. 
Therefore,  only  the  golfing  scenario  was 
evaluated  with  respect  to  non- 
occupational, non-dietary  exposure.  The 
dermal  MOEs  for  adults  golfing  were 
27,000-74,000.  Although  specific  MOEs 
were  not  calculated  for  youths  playing 
golf,  the  adult  MOEs  are  considered 
representative  since  the  body  surface 
area  to  weight  ratios  for  adolescents  do 
not  vary  significantly  from  those  for 
adults.  The  refined  assessment  is  based 
on  reliable  data  and  is  unlikely  to 
underestimate  exposure/risk. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
boscalid  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
boscalid  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  boscalid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
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and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  Agency  concluded  that  there  are  no 
residual  uncertainties  for  pre-  and  post- 
natal toxicity  as  the  degree  of  concern 
is  low  for  the  susceptibility  seen  in  the 
above  studies,  and  the  dose  and 
endpoints  selected  for  the  overall  risk 
assessments  will  address  the  concerns 
for  the  body  weight  effects  seen  in  the 
offspring.  Although  the  dose  selected  for 
overall  risk  assessments  (21.8  mg/kg/ 
day)  is  higher  than  the  NOAELs  in  die 
2-generation  reproduction  study  (10.1 
mg/kg/ day)  and  the  developmental 
neurotoxicity  study  (14  mg/kg/day), 
these  differences  are  considered  to  be  an 
artifact  of  the  dose  selection  process  in 
these  studies.  For  example,  there  is  a  10- 
fdld  difference  between  the  LOAEL 
(106.8  mg/kg/day)  and  the  NOAEL  (10.1 
mg/kg/day)  in  the  two  generation 
reproduction  study.  A  similar  pattern 
was  seen  with  regard  to  the 
developmental  neurotoxicity  study, 
where  there  is  also  a  10-fold  difference 
between  the  LOAEL  (147  mg/kg/day) 
and  the  NOAEL  (14  mg/kg/day).  There 
is  only  a  2-3  fold  difference  between  the 
LOAEL  (57  mg/kg/day)  and  die  NOAEL 
(21.8  mg/kg/day)  in  the  critical  study 
used  for  risk  assessment.  Because  the 
gap  between  the  NOAEL  and  LOAEL  in 
the  2-generation  reproduction  and 
developmental  neurotoxicity  studies 
was  large  and  the  effects  at  the  LOAELs 
were  minimal,  the  true  no-observed- 
adverse-effect-level  was  probably 
considerably  higher.  Therefore,  the 
selection  of  the  NOAEL  of  21.8  mg/kg/ 
day  from  the  1-year  dog  study  is 
conservative  and  appropriate  for  the 
overall  risk  assessments.  In  addition,  the 
endpoints  for  risk  assessment  are  based 
on  thyroid  effects  seen  in  multiple 
species  (mice,  rats  and  dogs)  and  after 
various  exposure  durations  (subchroliic 
and  chronic  exposures)  which  were  not 
observed  at  the  LOAELs  in  either  the  2- 


generation  reproduction  or  the 
developmental  neurotoxicity  studies. 
Based  on  these  data,  the  Agency 
concluded  that  there  are  no  residual 
uncertainties  for  pre-  and  post-natal 
toxicity. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  boscalid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoiints  for  potential  exposures.  There 
is  no  evidence  of  susceptibility 
following  in  utero  exposure  to  rats  and 
there  is  low  concern  and  no  residual 
uncertainties  in  the  developmental 
toxicity  study  in  rabbits,  in  the  2- 
generation  reproduction  study  or  in  the 
developmental  neurotoxicity  study  after 
establishing  toxicity  endpoints  and 
traditional  uncertainty  factors  to  be  used 
in  the  risk  assessment  Based  on  these 
data  and  conclusions,  EPA  reduced  the 
FQPA  Safety  Factor  to  IX. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  Office  of  Water  are  used 
to  calculate  DWLOCs:  2  liter  (L)/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 


drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  As  there  were  no  toxic 
effects  attributable  to  a  single  dose,  an 
endpoint  of  concern  was  not  identified 
to  quantitate  acute-dietary  risk  to  the 
general  population  or  to  the 
aubpopulation  females  13-50  years  old. 
Therefore,  there  is  no  acute  reference 
dose  (aRfD)  or  acute  population- 
adjusted  dose  (aPAD)  for  the  general 
population  or  females  13-50  years  old. 
No  acute  risk  is  expected  from  exposure 
to  boscalid. 

2.  Chronic  risk.  The  chronic  aggregate 
risk  assessment  takes  into  account 
average  exposures  estimates  from 
dietary  consumption  of  boscalid  (food 
and  drinking  water)  and  residential 
uses.  Since  the  exposure  from  turfgrass 
(golf  course)  activities  are  considered 
short  term,  the  chronic  aggregate 
included  food  and  drinking  water  only. 
The  calculated  chronic  DWLOCs  for 
chronic  exposure  to  boscalid  in  drinking 
water  range  from  1,400  to  7,000  jig/L 
(ppb).  ).  The  chronic  aggregate  risk 
associated  with  the  proposed  use  of 
boscalid  does  not  exceed  the  Agency's 
level  of  concern  for  the  general  U.S. 
population  or  any  population 
subgroups.  After  calculating  DWLOCs 
and  comparing  them  to  the  EECs  for 
surface  and  ground  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cPAD,  as  shown  in  Table 

3  of  this  unit: 


Table  3.— Aggregate  Risk  Assessment  (;Or  Chronic  (Non-  Cancer)  Exposure  to  Boscaud 


Population  Subgroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 

0.218 

8 

25.6 

0.571 

7,000 
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Table  3 


—Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Boscalid — Continued 


Population  Subgroup 


cPAD  mg/ 
kg/day 


%  cPAD 
(Food) 


Surface 

Water  EEC 

(PPb) 


Ground 

Water  EEC 

(PPb) 


Chronic 

DWLOC 

(PPb) 


All  Infants  (<  1 


/ear  old) 


0.218 


24 


25.6 


0.571 


1,700 


Children  1  -2  ye  irs  old 


0.218 


35 


25.6 


0.571 


1,400 


Females  13-49 


years  old 


0.218 


25.6 


0.571 


6,200 


Adults  50+  yeai  s  old 


0.218 


25.6 


0.571 


7,200 


3.  Short-temi 
aggregate  expo  sure 
residential 


t  le 


risk.  Short-term 

takes  into  account 
exp|osure  plus  chronic 

and  water  (considered 
background  expiosure  level), 
p  reposed  for  use  that 
short-term  residential 
Agency  has 
it  is  appropriate  to 
ic  food  and  water  and 
for  boscalid. 
assumptions 
s  unit  for  short-term 
has  concluded  that  food 
exposures  aggregated 

eMOE  of  1,200  for 
ulation.  The  short-term 


exposure  to 
to  be  a 

Boscalid  is 
could  result  in 
exposure  and 
determined 
aggregate  chroi  i 
short-term 

Using  the 
described  in 
exposures,  EPj  l 
and  residentia 
result  in  an  a; 
the  general  poj  i 


tha 


exp  jsures 
ex  )osure  j 
thi 


a  regate 


aggregate  risk  assessment  takes  into 
account  average  exposures  estimates 
from  dietary  consumption  of  boscalid 
(food  and  dirinking  water)  and 
residential  uses.  Postapplication 
exposiues  from  the  proposed  use  on  golf 
course  is  considered  a  short  term 
activity  and  applies  to  adults  and  youth. 
The  Agency  concluded  that  exposure 
from  turf  grass  is  needed  to  be  included 
in  the  aggregate  assessment.  Table  4 
summarizes  the  results.  For  the  general 
population  the  MOE  from  food  and 
residential  exposure  was  1,200.  This 
MOE  is  also  representative  of  the  risk 
for  youth  playing  golf  for  the  reasons 
stated  in  Unit  III.C.3.  and  the  dietary 


exposure  for  youth  (13-19  years  old) 
being  less  than  the  general  population. 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  a  short-term  DWLOC  was 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  boscatid  in  ground 
and  surface  water.  The  calculated  short 
term  DWLOC  is  6,000  ppb.  After 
calculating  the  DWLOC  and  comparing 
it  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  4  of  this  unit: 


Table  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Boscalid 


Population  Subgroup 


General  populal  on 


Aggregate 
MOE  (Food 
+  Residen- 
tial) 


1,200 


Aggregate 

Level  of 

Concern 

(LOC) 


100 


Surface 

Water  EEC 

(ppb) 


25.60 


Ground 

Water  EEC 

(ppb) 


0.571 


Short-Term 

DWLOC 

(ppb) 


6,000 


termedii  te-term  risk. 


term 
acco  mt 


4.  In 
Intermediate 
takes  into 
plus  chronic 
(considered  to 
exposure  level 
registered  for 
would  result  ir 
residential  ex 
aggregate  risk  i 
food  and  water 
the  Agency's 

5.  Aggregate 
population. 
boscalid  as,  "s 


aggregate  exposure 
residential  exposure 
to  food  and  water 
De  a  background 
Boscalid  is  not 

on  any  sites  that 
intermediate-term 

Therefore,  the 
the  sum  of  the  risk  from 
which  does  not  exceed 
of  concern. 


ej  posure  i 


use 


p  )sure. 


level 


Th3 


these  risk 
that  there  is  a 
no  harm  will 
population,  an( 


zancer  risk  for  U.S. 

Agency  has  classified 
»|ggestive  evidence  of 
but  not  sufficient  to 
darcinogenic  potential," 
Lhe  quantification  of 
isk  is  not  recommended, 
i  of  this  document  for 
deta  lis  explaining  why  a 
assessment  was  not  required. 
of  safety.  Based  on 
EPA  concludes 
reasonable  certainty  that 
result  to  the  general 

to  infants  and  children 


carcinogenicity 
assess  humcm 
and,  therefore 
human  cancer 
See  Unit  Ill.C.i 
additional 
cancer  risk 

6.  Determination 

asses  sments. 


from  aggregate  exposure  to  boscalid 
residues. 

rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Analytical  Enforcement  Method  for 
Plants.  (Method  D0008;  MRID 
45405028).  This  method  determines 
residues  of  boscalid.  Residues  are 
extracted  using  an  aqueous  organic 
solvent  mixture  followed  by  liquid/ 
liquid  partitioning  and  column  clean- 
up. Quantitation  is  by  gas 
chromatography/mass  spectrometry 
(GC/MS)  using  selected  ion  monitoring. 
The  reported  limit  of  quantitation  (LOCy 
is  0.05  ppm  for  residues  of  boscalid  in 
plant  matrices. 

Analytical  Enforcement  Method  for 
Livestock.  (Method  DFG  S19;  MRID 
45405103).  This  method  determines 
residues  of  boscalid  and  two  metabolites 
2  -chloro-N-(4 '  -chloro-  5  -by  droxy- 
biphenyl-2-yl)nicotinamide  (M510F01) 
and  glucuronic  acid  conjugate  of  2- 
chloro-N-4'-chloro-5-hydroxy-biphenyl- 
2-yl)mcotinamide  (M510F02)]  in  or  on 


the  following  food  commodities  (as  2- 
chloro-N-(4'-chloro-5-hydroxy-biphenyl- 
2-yl)nicotinamide).  Residues  are 
extracted  with  methanol.  The  extract  is 
treated  with  enzymes  to  release 
M510F02  to  free  M510F01.  Residues  are 
isolated  by  liquid/liquid  partition 
followed  by  column  chromatography. 
Total  M510F01  is  acetylated  followed 
by  a  column  clean-up.  Parent  and 
acetylated  M510F01  are  quantitated  by 
CiC/ECD  (electron  capture).  The  reported 
LOQ  for  each  analyte  is  0.01  ppm  in 
milk  and  0.025  ppm  in  other  animal 
matrices. 

Adequate  enforcement  methodology 
(CX/MS  and  GC/ECD)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 
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B.  International  Residue  Limits 

Boscalid  is  a  new  fungicide.  There  are 
currently  no  pending  or  established 
Codex  maximum  residue  limits  (MRLs) 
for  boscalid,  and  no  established 
Canadian  or  Mexican  MRLs  either.  The 
US  EPA  and  PMRA/Canada  jointly 
reviewed  this  subject  petition  (1F6313), 
and  the  forthcoming  tolerances  were 
harmonized  to  the  extent  possible  with 
respect  to  the  residues  of  concern  and 
.  tolerance  levels. 

C.  Conditions 

Any  conditions  of  registration  will  be 
specified  in  the  Notice  of  Registration 
for  the  technical  grade  boscalid. 

V.  Comments 

The  Agency  received  the  following 
comment.  The  Agency's  response 
follows. 

Comment.  There  should  be  zero 
tolerance  for  ths  chemical  on  food.  We 
do  not  need  more  chemicals  added  to 
our  food.  We  already  have  far  too  many 
approved  by  EPA  and  FDA.  I  say  if  there 
is  anything  over  zero  effect  from  this 
toxic,  that  the  toxic  should  be  denied 
use  in  the  USA. 

Response.  The  one  comment  received 
in  response  to  the  Notice  of  Filing 
contained  no  scientific  data  or  evidence 
to  rebut  the  Agency's  conclusion  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  boscalid,  including  all 
anticipated  dietary  exposure  and  all 
other  exposures  for  which  there  is 
reliable  information.  General  opposition 
to  pesticides  in  food  is  not  a  sufficient 
reason  to  deny  a  tolerance  petition. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  boscalid,  3- 
pyridinecarboxamide,  2-chloro-N-(4  '- 
chloro[l,l'-biphenyl]-2-yl),  in  or  on 
vegetable,  root,  subgroup  lA,  except 
sugar  beet,  garden  beet,  radish,  and 
turnip  at  0.7  ppm;  vegetable,  tuberous 
and  corm,  subgroup  IC  at  0.05  ppm; 
vegetable,  bulb,  group  3  at  3.0  ppm; 
lettuce,  head  at  6.5  ppm;  lettuce,  leaf  at 
11.0  ppm;  vegetable,  Brassica  leafy, 
head  and  stem,  subgroup  5A  at  3.0  ppm; 
vegetable,  Brassica  leafy,  leafy  greens, 
subgroup  5B  at  18.0  ppm;  vegetable, 
legume,  edible-podded,  subgroup  6A,  at 
1.6  ppm;  vegetable,  legume,  succulent 
shelled  pea  and  bean,  subgroup  6B, 
except  cowpea;  at  0.6  ppm;  vegetable, 
legume,  dried  shell  pea  and  bean 
(except  soybean),  subgroup  6C,  except 
cowpea,  field  pea,  and  grain  lupin  at  2.5 
ppm;  vegetable,  ftaiiting,  group  8  at  1.2 
ppm;  vegetable,  cucurbit,  group  9, 
except  cucumber  at  1.6  ppm;  cucumber 
at  0.20  ppm;  fruit,  stone,  group  12  at  1.7 


ppm;  berries,  group  13  at  3.5  ppm;  nut, 
tree,  group  14  at  0.70  ppm;  almond, 
hulls  at  3.0  ppm;  pistachio  at  0.70  ppm; 
grape  at  3.5  ppm;  grape,  raisin  at  8.5 
ppm;  strawberry  at  1.2  ppm;  peanut  at 
0.05  ppm;  peanut,  meal  at  0.15  ppm; 
peanut,  refined  oil  at  0.15  ppm;  canola, 
seed  at  3.5  ppm;  canola,  refined  oil  at 
5.0  ppm;  sunflower,  seed  at  0.60  ppm; 
peppermint,  tops  at  30.0  ppm  and 
spearmint,  tops  at  30.0  ppm. 

Tolerances  are  establisned  for  indirect 
or  inadvertent  (crop  rotation)  residues  of 
boscalid,  3-pyridinecarboxamide,  2- 
chloro-N-(4'-chloro(l  ,1  '-biphenyl]-2-yl), 
in  or  on  beet,  garden,  roots  at  1.0  ppm; 
radish,  roots,  at  1.0  ppm;  turnip,  roots 
at  1.0  ppm;  beet,  sugar,  roots  at  1.0  ppm; 
vegetable,  root  and  tuber,  leaves,  group 
2  at  1.0  ppm;  vegetable,  leafy,  group  4, 
except  lettuce  at  1.0  ppm;  vegetable, 
legume,  foliage,  group  7,  forage  at  1.5 
ppm;  vegetable,  legume,  foliage,  group 
7,  hay  at  2.0  ppm;  vegetable,  legume, 
foliage,  group  7,  vines  at  0.05  ppm; 
grain,  cereal,  group  15  at  0.20  ppm;  rice, 
hulls  at  0.50  ppm;  grain,  cereal ,  forage, 
fodder,  and  straw,  group  16,  fodder  at 
1.5  ppm;  grain,  cereal  ,  forage,  fodder, 
and  straw,  group  16,  forage  ar2.0  ppm; 
grain,  cereal  ,  forage,  fodder,  and  straw, 
group  16,  straw  at  3.0  ppm;  grass, 
forage,  fodder,  and  hay,  group  17,  forage 
at  2.0  ppm;  grass,  forage,  fodder,  and 
hay,  group  17,  hay  at  8.0  ppm;  grass, 
forage,  fodder,  and  hay,  group  17,  straw 
at  0.30  ppm;  grass,  forage,  fodder,  and 
hay,  group  17,  seed  screenings  at  0.20 
ppm;  animal  feed,  nongrass,  group  18, 
forage  at  1.0  ppm;  animal  feed, 
nongrass,  group  18,  hay  at  2.0  ppm; 
animal  feed,  nongrass,  group  18,  seed  at 
0.05  ppm;  cotton,  undelinted  seed  at 
0.05  ppm;  cotton,  gin  byproducts  at  0.30 
ppm;  soybean,  seed.  0.10  ppm;  soybean, 
hulls  at  0.20  ppm;  cowpea,  seed  at  0.1 
ppm;  lupin,  grain,  grain  at  0.1  ppm;  pea, 
field,  seed  at  0.1  ppm  and  flax  seed  at 
3.5  ppm. 

Tolerances  are  established  for  the 
combined  residues  of  the  fungicide  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
chloro[l,l'-biphenyl]-2-yl)  and 
metabolites  M510F01  2-chloro-N-(4'- 
chloro-5-hydroxy-biphenyl-2-yl) 
nicotinamide  and  M510F02  glucuronic 
acid  conjugate  of  M510F01  in  or  on  milk 
at  0.10  ppm;  cattle,  meat  at  0.10  ppm; 
cattle,  fat  at  0.30  ppm;  cattle,  meat 
byproducts  at  0.35  ppm;  egg  at  0.02 
ppm;  poultry,  meat  at  0.05  ppm; 
poultry,  fat  at  0.05  ppm;  poultry,  meat 
byproducts  at  0.10  ppm;  goat,  meat  at 
0.10  ppm;  goat,  fat  at  0.30  ppm;  goat, 
meat  byproducts  at  0.35  ppm;  hog,  meat 
at  0.05  ppm;  hog,  fat  at  0.10  ppm;  hog, 
meat  byproducts  at  0.10  ppm;  horse, 
meat  at  0.10  ppm;  horse,  fat  at  0.30 
ppm;  horse,  meat  byproducts  at  0.35 


ppm;  sheep,  meat  at  0.10  ppm;  sheep, 
fat  at  0.30  ppm  and  sheep,  meat 
byproducts  at  0.35  ppm. 


Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0246  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  29,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summeiry  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked  . 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
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Avs 


tliei 


I-  wv. 


■e?, 


4D 


til 


Environmental 
Pennsylvania 
DC  20460-0001 
your  request  to 
Clerk  in  Rm.  104 
Jefferson  Davis 
The  Office  of 
from  8  a.m.  to  4 
Friday,  excludin  ; 
telephone  numb 
Hearing  Clerk  is 

2.  Tolerance  ft 
an  objection  or  r 
must  also  pay  th 
CFR  180.33(i)  or 
fee  pursuant  to 
must  mail  the  iei 
Accounting 
of  Pesticide 
360277M, 
identify  the  fee 
it  "Tolerance 

EPA  is 
requirement 
the  Administrate  r 
refund  is  equitab 
the  purpose  of 
additional  i 
waiver  of  these  fi 
James  Tompkins 
5697,  by  e-mail 
tompkins.jim@ei^a 
request  for  i 
at  Registration  D 
of  Pesticide 
Protection  Agendy 
Ave..NW.,  Was^i 
0001. 

If  you  would 
of  the  tolerance 
mail  your  reques : 
James  HoUins 
and  Services 
Pesticide  Prograjii 
Protection  Agenc  y 
Ave.,  NW., 
0001. 

3.  Copies  for 
to  filing  an  objec 
with  the 
Unit  VILA.,  you 
of  yoiu-  request 
inclusion  in  the 
described  in  Uni 
copies,  identifiec 
OPP-2003-0246 
and  Records 
Information 
Division  (7502C 
Programs,  Envi 
Agency,  1200 
Washington,  DC 
or  by  courier, 
location  of  the 
I.B.I.  You  may  a 
copy  of  your 
docket@epa  .gov. 
file  format  and 
characters  and 


Divis 


Wash  ingt 


■tl 


to 


Protection  Agency,  1200 
NW.,  Washington, 
You  may  also  deliver 

Office  of  the  Hearing 
Crystal  Mall  #  2,  1921 
Arlington,  VA. 
the]  Hearing  Clerk  is  open 
.m.,  Monday  through 
legal  holidays.  The 
for  the  Office  of  the 
703)603-0061. 
payment.  If  you  file 
^uest  a  hearing,  you 
fee  prescribed  by  40 
request  a  waiver  of  that 
CFR  180.33(m).  You 
to:  EPA  Headquarters 
Operations  Branch,  Office 
Prog  ams,  P.O.  Box 
Pittsbi  rgh,  PA  15251.  Please 
s  ibmission  by  labeling 
Petition  Fees." 
authori  led  to  waive  any  fee 
wnen  in  the  judgement  of 
such  a  waiver  or 
e  and  not  contrary  to 
s  subsection."  For 
nfom  lation  regarding  the 
( les,  you  may  contact 
bv  phone  at  (703)  305- 
a|t ' 

.gov,  or  by  mailing  a 
nfoniiation  to  Mr.  Tompkins 

vision  (7505C),  Office 
Programs,  Environmental 
1200  Permsylvania 
ington.  DC  20460- 

li  ke  to  request  a  waiver 
c  bjection  fees,  you  must 

for  such  a  waiver  to: 
Inlformation  Resources 
ion  (7502C),  Office  of 
s,  Envirorunental 
1200  Permsylvania 
on,  DC  20460- 


e  Docket.  In  addition 
ion  or  hearing  request 
Hearing  Clerk  as  described  in 
ihould  also  send  a  copy 
the  PIRIB  for  its 
)fficial  record  that  is 
I.B.I.  Mail  your 
by  docket  ID  number 
to:  Public  Information 
Intebrity  Branch, 
Resources  and  Services 
Office  of  Pesticide 
re  nmental  Protection 
Peinsylvania  Ave.,  NW., 
20460-0001.  In  person 
a  copy  to  the 
PlRIB  described  in  Unit 
so  send  an  electronic 
request  via  e-mail  to:  opp- 
Please  use  an  ASCII 
d  the  use  of  special 
form  of  encryption. 


bri  ng  j 


a  /oic 
aiiy 


Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  msmy  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vin.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104^).  Nor  does  it  require  any 
special  considerationis  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February'  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 


Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  tiie  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 


Federal  Register/ Vol.  68,  No.  146 /Wednesday.  July  30.  2003 /Rules  and  Regulations  44651 


Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  July  21,  2003. 
James  Jones, 

Director,  Office  of  Pesticide  Programs. 
m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.589  is  added  to  read  as 
follows: 

§  180.589    Boscalid;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  fungicide 
boscalid,  3-pyridinecarboxamide,  2- 
chloro-N-(4'-chloro[l,l'-biphenyl]-2-yl) 
in  or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Almond  hulls  

Berries,  group  13 

Canola,  refined  oil  

Canola,  seed  

Cucumber  

Fruit,  stone,  group  12 

Grape 

Grape,  raisin  

Lettuce,  head 


Paris  per  million 


3.0 
3.5 
5.0 
3.5 
0.20 
1.7 
3.5 
8.5 
6.5 


Commodity 


Lettuce,  leaf  

Nut,  tree,  group  14  

Peanut  

Peanut,  meal  

Peanut,  refined  oil  

Peppermint,  tops  

Pistachio  

Spearmint,  tops  

Strawberry  

Sunflower,  seed  

Vegetable,  Brassica 
leafy,  head  and  stem, 
subgroup  5A 

Vegetable,  Brassica 
leafy,  ieafy  greens, 
subgroup  5B 

Vegetable,  bulb,  group  3 

Vegetable,  cucurbit, 
group  9,  except  cu- 
cumber   

Vegetable,  fruiting,  group 
8  

Vegetable,  legume,  dried 
shell  pea  and  bean 
(except  soybean),  sub- 
group 6C.  except 
cowpea.  field  pea,  and 
grain  lupin  

Vegetable,  legume,  edi- 
ble podded,  subgroup 
6A 

Vegetable,  legume,  suc- 
culent shelled  pea  and 
bean,  subgroup  68. 

except  cowpea 

Vegetable,  root,  sub- 
group 1A  .  except 
sugar  beef,  garden 
beet,  radish,  and  turnip 
Vegetable,  tuberous  and 
corm,  subgroup  1C  


Parts  per  million  Commodity  \    Parts  per  million 


11.0 
0.70 
0.05 
0.15 
0.15 
30.0 
0.70 
30.0 
1.2 
0.60 


3.0 


18.0 
3.0 


1.6 


1.2 


2.5 


1.6 


0.6 


0.7 


0.05 


(2)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
boscalid,  3-pyridinecarboxamide,  2- 
chloro-N-(4'-chloro[l,l'-biphenyl]-2-yl) 
and  metabolites  2-chloro-N-(4'-chloro-5- 
hydroxy-biphenyl-2-yl)nicotinamide 
and  glucuronic  acid  conjugate  of  2- 
chloro-N-(4"-chloro-5-hydroxy-biphenyl- 
2-yl)nicotinamide  in  or  on  the  following 
food  commodities: 


Commodity 


Parts  per  million 


Cattle,  fat  

Cattle,  meat  , 

Cattle,  meat  byproducts 

Egg  

Goat,  fat 

Goat,  meat 

Goat,  meat,  byproducts  . 

Hog,  fat  

Hog,  meat  

Hog.  meat  byproducts  ... 

Horse,  fat  

Horse,  meat  

Horse,  meat  byproducts 

Milk  

Poultry,  fat  

Poultry,  meat  

Poultry,  meat,  byproduct 
Sheep,  fat 


0.30 
0.10 
0.35 
0.02 
0.30 
0.10 
0.35 
0.10 
0.05 
0.10 
0.30 
0.10 
0.35 
0.10 
0.05 
0.05 
0.10 
0.30 


Sheep,  meat  

Sheep,  meat  byproducts 


0.10 
0.35 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registration.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
Tolerances  are  established  for  residues 
of  the  fungicide  boscalid,  3- 
pyridinecarboxamide,  2-chloro-N-(4'- 
chloro[l,l'-biphenyl]-2-yl)  in  or  on  the 
following  raw  agricultural  commodities 
when  present  therein  as  a  result  of 
application  of  boscalid  to  the  growing 
crops  in  paragraph  (a)(1)  of  this  section: 


Commodity 


Animal  feed,  nongrass, 

group  18,  forage  

Animal  feed,  nongrass, 

group  18,  hay 

Animal  feed,  nongrass, 

group  18.  seed 

Beet,  garden,  roots 

Beet,  sugar,  roots  

Cotton,  gin  byproducts  .. 
Cotton,  undelinted  seed 

Cowpea,  seed 

Flax  seed  

Grain,  cereal,  forage, 
fodder  and  straw. 

group  16.  fodder  

Grain,  cereal,  forage, 
fodder  and  straw, 

group  16  forage  

Grain,  cereal,  forage, 
fodder  and  straw, 

group  16,  straw  

Grain,  cereal,  group  15  .. 
Grass,  forage,  fodder, 
and  hay,  group  17,  for- 
age   

Grass,  forage,  fodder, 

and  hay,  group  17,  hay 
Grass,  forage,  fodder, 
and  hay,  group  17, 

seed  screenings 

Grass,  forage,  fodder, 
and  hay,  group  17, 

straw 

Lupin,  grain,  grain 

Pea,  field,  seed 

Radish,  roots  « 

Rice,  hulls  

Soybean,  hulls 

Soybean,  seed 

Turnip,  roots  

Vegetable,  leafy,  group 

4,  except  lettuce 

Vegetable,  legume,  foli- 
age, group  7,  forage  ... 
Vegetable,  legume,  foli- 
age, group  7,  hay 

Vegetable,  legume,  foli- 
age, group  7,  vines  

Vegetable,  root  and 
tut)er,  leaves,  group  2 


Parts  per  million 


1.0 

2.0 

0.05 
10 
1.0 
030 
0.05 
0.1 
3.5. 


1.5 


2.0 


3.0 

020 


2.0 


8.0 


0.20 


0.30 

0.1 

0.1 

1.0 

0.50 

0.20 

010 

10 

1.0 

1.5 

2.0 

005 

1.0 


[FR  Doc.  03-193.57  Filed  7-29-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-7537-5; 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste  Final  Exclusion 

agency:  Environjnental  Protection 
Agency  (EPA). 
action:  Final  rul^. 


summary:  The  E]  'A  (also,  "the  Agency" 
or  "we"  in  this  preamble)  is  granting 
petitions  to  exclude  (or  "delist") 
wastewater  treati  nent  plant  sludge  from 
conversion  coati:  ig  on  aluminum 
generated  by  six  automobile  assembly 
facilities  in  the  S  tate  of  Michigan  from 
the  list  of  hazard  dus  wastes.  The 
facilities  include  three  plants  owned 
and  operated  by  [general  Motors 
Corporation  (GV  )  (Pontiac  East-Pontiac, 
Hamtramck-Detrait.  Flint  Truck-Flint), 
one  plant  ownec  and  operated  by  GM 
with  an  onsite  wastewater  treatment 
plant  owned  by  1  he  City  of  Lansing  and 
operated  by  Trig  ;n/Cinergy-USFOS  of 
Lansing  LLC  (La  ising  Grand  River- 
Lansing),  and  tw  D  plants  owned  and 
operated  by  Fore  Motor  Company 
(Wixom  Assemb  y  Plant-Wixom. 
Michigan  TrucL  Wayne  Integrated 
Stamping  and  Assembly  Plant-Wayne). 

Today's  actior  conditionally  excludes 
the  petitioned  w  istes  from  the 
requirements  of  lazardous  waste 
regulations  und(  r  the  Resource 
Conservation  an  1  Recovery  Act  (RCRA) 
when  disposed  <  f  in  a  lined  Subtitle  D 
landfill  which  is  permitted,  licensed,  or 
registered  by  a  S  tate  to  manage 
industrial  solid  vaste.  The  exclusions 
were  proposed  c  n  March  7.  2002  as  part 
of  an  expedited  )rocess  to  evaluate 
these  wastes  un(  er  a  pilot  project 
developed  with  he  Michigan 
Department  of  E  ivironmentai  Quality 
(MDEQ).  The  ru  e  also  imposes  testing 
conditions  for  wastes  generated  in  the 
future  to  ensure  that  these  wastes 
continue  to  qual  ify  for  delisting. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
|uly  30.  2003. 

ADDRESSES:  The  RCRA  regulatory 
docket  for  this  f  nal  rule,  number  R5- 
MIECOS-03.is  ocated  at  the  U.S.  EPA 
Region  5,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  and  is  available  for  viewing 
from  8  a.m.  to  4  p.m.,  Monday  through 
Fridav,  excludii  g  Federal  holidays.  Call 
ToddRamaly  at  (312)  353-9317  for 
appointments.  1  he  public  may  copy 
material  from  th  e  regulatory  docket  at 
SO.  15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  infom  lation  concerning  this 


document,  contact  Todd  Ramaly  at  the 
address  above  or  at  (312)  353-9317. 
SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Background 

A.  What  is  a  delisting  petition? 

B.  What  regulations  allow  a  waste  to  be 
delisted? 

II.  The  Expedited  Process  for  Delisting 

A.  Why  was  the  expedited  process 
developed  for  this  waste? 

B.  What  is  the  expedited  process  to  delist 
F019? 

III.  EPAs  Evaluation  of  These  Petitions 

A.  What  information  was  submitted  in 
support  of  these  petitions? 

B.  How  did  EPA  evaluate  the  information 
submitted? 

IV.  Public  Comments  Received  on  the 

Proposed  Exclusion 

A.  Who  submitted  comments  on  the 
proposed  rule? 

B.  Comments  Received  and  Responses 
From  EPA 

V.  Final  Rule  Granting  these  Petitions 

A.  What  decision  is  EPA  finalizing? 

B.  What  are  the  terms  of  this  exclusion? 

C.  When  is  the  delisting  effective? 

D.  How  does  this  action  affect  the  states? 

VI.  Regulatory  Impact 

VII.  Congressional  Review  Act 

L  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  request  from^ 
a  generator  to  exclude  waste  from  the 
list  of  hazardous  wastes  under  RCRA 
regulations.  In  a  delisting  petition,  the 
petitioner  must  show  that  waste 
generated  at  a  particular  facility  does 
not  meet  any  of  the  criteria  for  which 
EPA  listed  the  waste  as  set  forth  in  Title 
40  Code  of  Federal  Regulations  (40  CFR) 
§  261.11  and  the  background  document 
for  the  waste.  In  addition,  a  petitioner 
must  demonstrate  that  the  waste  does 
not  exhibit  any  of  the  hazardous  waste 
characteristics  (that  is,  ignitability, 
reactivity,  corrosivity,  and  toxicity)  and 
must  present  sufficient  information  for 
us  to  decide  whether  factors  other  than 
those  for  which  the  waste  was  listed 
warrant  retaining  it  as  a  hazardous 
waste.  (See  40  CFR  260.22,  42  U.S.C. 
6921(f)  and  the  background  documents 
for  a  listed  waste.) 

Generators  remain  obligated  under 
RCRA  to  confirm  that  their  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
EPA  has  "delisted"  the  wastes  and  to 
ensure  that  future  generated  wastes 
meet  the  conditions  set. 

B.  What  Regulations  Allow  a  Waste  To 
Be  Delisted? 

Under  40  CFR  260.20,  260.22,  and  42 
U.S.C.  6921(f),  facilities  may  petition 
the  EPA  to  remove  their  wastes  from 
hazardous  waste  control  by  excluding 


them  from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
Specifically.  40  CFR  260.20  allows  any 
person  to  petition  the  Administrator  to 
modify  or  revoke  any  provision  of  parts 
260  through  266,  268,  and  273  of  40 
CFR.  40  CFR  260.22  provides  a 
generator  the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator  specific"  basis  from  the 
hazardous  waste  lists. 

n.  The  Expedited  Process  for  Delisting 

A.  Why  Was  the  Expedited  Process 
Developed  for  This  Waste? 

Automobile  manufacturers  are  adding 
aluminum  to  automobiles,  which  may 
result  in  increased  fuel  economy. 
However,  when  aluminum  is  conversion 
coated  in  the  automobile  assembly 
process,  the  resulting  wastewater 
treatment  sludge  must  be  managed  as 
EPA  hazardous  waste  F019.  A  number 
of  automotive  assembly  plants  use  a 
similar  manufacturing  process  which 
generates  a  similar  F019  waste  likely  to 
be  nonhazardous.  This  similarity  of 
manufacturing  processes  and  the 
resultant  wastes  provides  an 
opportunity  for  the  automobile  industry 
to  be  more  efficient  in  submitting 
delisting  petitions  and  EPA  in 
-  evaluating  them.  Efficiency  may  be 
gained  and  time  saved  by  using  a 
standardized  approach  for  gathering, 
submitting  and  evaluating  data. 
Therefore,  EPA,  in  conjunction  with 
MDEQ,  developed  a  pilot  project  to 
expedite  the  delisting  process.  This 
approach  to  making  delisting 
determinations  for  this  group  of 
facilities  is  efficient  while  still  being 
consistent  with  current  laws  and 
regulations  and  protective  of  human 
health  and  the  enviroimient. 

Bv  removing  regulatory  controls 
under  RCRA,  EPA  is  facilitating  the  use 
of  aluminum  in  cars.  EPA  believes  that 
incorporating  aluminum  in  cars  will  be  . 
advantageous  to  the  environment  since 
lighter  cars  are  capable  of  achieving 
better  fuel  economy. 

B.  What  Is  the  Expedited  Process  To 
Delist  F019? 

The  expedited  process  to  delist  F019 
is  an  approach  developed  through  a 
Memorandum  of  Understanding  (MOU) 
with  MDEQ  for  gathering  and  evaluating 
data  in  support  of  multiple  petitions 
from  automobile  assembly  plants.  The 
expedited  delisting  process  is  applicable 
to  wastes  generated  by  automobile  and 
light  truck  assembly  plants  in  the  State 
of  Michigan  which  use  a  similar 
manufacturing  process  and  generate 
similar  FOl 9  waste. 
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Based  on  available  historical  data  and 
other  information,  the  expedited  process 
identified  70  constituents  which  might 
be  of  concern  in  the  waste  and  provides 
that  the  F019  sludge  generated  by 
automobile  assembly  plants  may  be 
delisted  if  the  levels  of  the  70 
constituents  do  not  exceed  the 
allowable  levels  established  for  each 
constituent  in  this  rulemaking.  The 
maximum  annual  quantity  of  waste 
generated  by  any  single  facility  which 
may  be  covered  by  an  expedited 
delisting  is  3.000  cubic  yards,  however, 
delisting  levels  were  also  proposed  for 
smaller  quantities  of  waste  (1,000  and 
2,000  cubic  yards). 

This  expedited  delisting  process 
provides  an  opportunity  for  the 
automobile  industry  to  be  more  efficient 
in  preparing  petitions  and  for  the  EPA 
to  be  more  efficient  in  evaluating  them. 

III.  EPA's  Evaluation  of  These  Petitions 

A.  What  Information  Was  Submitted  in 
Support  of  These  Petitions? 

Each  facility  submitted  certification 
that  its  process  was  the  same  as  the 
process  described  in  the  MOU  with 
MDEQ.  See  67  FR  10341.  March  7.  2002. 
Each  facility  also  submitted  an  assertion 


that  its  waste  does  not  meet  the -criteria 
for  which  FOl  9  waste  was  listed  and 
there  are  no  other  factors  which  might 
cause  the  waste  to  be  hazardous. 

To  support  its  petition,  each  facility 
collected  6  samples  representing  waste 
generated  over  6  weeks.  Each  sample: 
(1)  Was  analyzed  for  total  analyses  of 
the  70  constituents  of  concern;  (2)  was 
analyzed  for  Toxicity  Characteristic 
Leaching  Procedure  (TCLP),  SW-846 
Method  1311,  analyses  of  the  70 
constituents  of  concern;  (3)  was 
analyzed  for  oil  and  grease;  (4)  with 
more  than  1%  oil  and  grease  was 
analyzed  for  leachable  metals  using  the 
Extraction  Procedure  for  Oily  Wastes 
(OWEP),  SW-846  Method  1330A,  in 
lieu  of  Method  1311;  (5)  was  analyzed 
for  total  constituent  analyses  for  sulfide 
and  cyanide;  (6)  was  measured  of  pH 
and  determination  that  waste  is  not 
corrosive  (see  40  CFR  261.22);  and  (7) 
had  a  determination  made  that  the 
waste  was  not  reactive  or  ignitable.  (See 
40  CFR  261.21  and  40  CFR  261.23.)  All 
sampling  and  analysis  was  done  in 
accordance  with  the  sampling  and 
analysis  plan  which  is  an  appendix  to 
the  MOU  and  is  available  in  the  docket 
for  this  rule.  The  data  submitted 
included  the  appropriate  QA/QC 


information  as  required  in  the  sampling 
and  analysis  plan  and  was  validated  by 
a  third  party. 

A  few  minor  changes  in  the  sampling 
approach  were  made  prior  to  the 
sampling.  Instead  of  sampling  from  six 
different  roll-off  boxes,  which  would 
have  required  multiple  sampling  events 
or  long-term  storage  of  full  roll-off 
boxes,  the  facilities  were  allowed  to  fill 
55-gallon  drums  with  aliquots  from  each 
discharge  from  the  filter  press  so  that 
each  drum  represented  a  week's  worth 
of  sludge.  All  drums  were  then  sampled 
on  the  same  day  shortly  after  the  end  of 
the  six-week  period.  The  maximimi 
values  of  constituents  detected  in  any 
sample  of  the  waste  water  treatment 
plant  sludge  are  summarized  in  the 
following  table  along  with  the 
maximum  allowable  concentrations  in 
the  waste.  The  table  also  includes  the 
maximum  allowable  levels  in 
groundwater,  as  evaluated  by  the 
Delisting  Risk  Assessment  Software 
(DRAS).  The  groundwater  levels  used  by 
DRAS  are  the  more  conservative  of 
either  the  Safe  Drinking  Water  Act 
Maximum  Contaminant  Level  (MCL)  or 
the  value  calculated  by  DRAS  based  on 
target  risk  levels. 


Constituent 


Constituents  In  Leachate  (mg/L): 

acetone 

n-butyl  alcohol  

ethylbenzene  ^. 

formaldehyde 

methyl  ethyl  ketone  

toluene 

frichloroethene 

xylene  

bis  (2ethylhexyl)  phthalafe  

butyl  benzyl  phthalate  

naphthalene 

p-cresol 

antimony '. 

arsenic  

barium 

beryllium  

cadmium 

chromium 

cobalt ]\ 

lead 

mercury 

nickel  

selenium  

silver  

thallium 

tin "!!!!!!!"!! 

vanadium „ 

zinc  

Total  Constituent  Concentration  in  Waste 

(mg/kg): 
butanol 


\  ■ 

Maximum  concentration  detected  and  maximum  allowable  delisting  level  (DL) 


Ford 
Wayne 


Ford 
Wixom 


0.39J 
<0.2 
0.009 
0.55 
<0.05 
0.004 
<0.002 
0.096 
<0.1 
<0.1 
<0.02 
1.25 
0.0088J 
0.0135J 
0.59J 
<0.041 
0.016J 
0.031J 
0.027J 
0.14J 
0.0002J 
33.4J 
0.51J 
0.022J 
0.0029J 
6.31 
O.OU 
6.495 


<2.5 


<0.1 
<0.2 
0.033 
0.27 
<0.05 
0.13 
0.003 
0.4 
<0.1 
<0.1 
<0.02 
0.079 
<0.5 
0.23 
0.72 
<0.005 
0.003J 
<0.05 
0.009J 
0.01 9J 
<0.0002 
2.86 
<0.4 
0.008J 
<0.2 
<0.5 
<0.02 
0.87 


<2.5 


GMLGR 


<0.1 

0.52 

0.007 

1.2 

<0.05 

<0.1 

<0.002 

<0.05 

<0.1 

<0.1 
<0.02 
0.006 

<0.5 
0.008 

0.76 

<0.005 

0.015 

0.043 

0.13 

<0.1 
<0.0002 

58.3 

0.15 
0.019 
0.062 

<0.5 
<0.02 

23.9 


6.3 


DL  (2,000 

yd') 


228 
228 
42.6 
84.2 
200 
60.8 
0.304 
608 
0.0896 
92.9 
15 
11.4 
0.659 
0.3 
100 
1.33 
0.48 
4.95 
72.1 
5 
0.2 
90.5 
1.0 
5.0 
0.282 
721 
67.6 
898 


NS 


GM  Ham- 
tranick 


GM  Flint 
Truck 


0.98 
2.8 
0.028 
3 
<0.13 
<0.1 
<0.005! 
0.23 
<0.1 
0.013 
0.021 
0.56 
0.24 
0.0107 
0.57 
0.001 
0.007 
0.056 
0.032 
0.069 
<0.0003 
19 
0.29 
<0.06 
0.0014 
19.7 
0008 
74.1 


20 


0.82 
<1,0 
<0.01 
0.32 
0.6 
<0.1 
<0.01 
<0.25 
<0.1 
<0.1 
0.001 
0.29 
0.22 
0.0071 
1.68 
<0.029 
0.014 
0.53 
0.035 
1.33 
<0.0006 
28.3 
0.27 
0.021 
<0.0178 
9.3 
0.017 
17 


22 


GM  Pon- 
tiac 


0.42 
<0.2 
0.003 
0.62 
<0.05 
<0.1 

<0.002 

<0.05 

<0.1 

<0.1 

0.002 

0.1 

0.29 

0.0045 
0.5 

<0.062 

016 

0.28 

0.027 

0.24 

0.0004 
23.7 
0.56 

<0.088 

0.0021 
16.6 
0.03 
5.43 


9.81 


DL  (3,000 
yd') 


171 
171 
31.9 
63 
200 
45.6 
0.228 
456 
0.0671 
69.6 
11.2 
8.55 
0.494 
0224 
100 
0.998 
0.36 
3.71 
54 
5 
0.2 
67.8 
1.0 
5.0 
0.211 
540 
50.6 
673 


NS 


Maximum 
allowable 
ground- 
water 
con- 
centration 
(H9/L) 


3,750 
3,750 
700 
1,380 
22.600 
1.000 
5.00 
10,000 
1.47 
1,450 
246 
188 
6.00 
4.87 
2,000 
4.00 
5.00 
100 
2.250 
15.0 
2.00 
750 
50.0 
187 
2.00 
22,500 
263 
11,300 
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Ci  mstiluenl 


ethyltDenzene  .. 
formaldehyde  ... 
methyl  chloride 
methyl  ethyl  keton^ 

toluene 

xylene  

bis  (2ethylhexyl)  (iithalate 
butyl  benzyl  phtha  ate 
di-n-octyl  phthalati  f 

p-cresol  

naphthalene  .... 

antimony  

arsenic  

barium 

beryllium  

cadmium 

chromium 

cobalt  

lead 

mercury 

nickel  

selenium  

silver  

thallium  

tin 

vanadium 

zinc  

cyanide  

sulfide  


each 


I  and 


anic 


re  \un 


B.  How  Did  EP/ 
Information 

EPA  compare^ 
submitted  by 
maximum  allov 
by  the  DRAS 
proposed  rule 
10341).  All 
favorably  to  the 
although  acryl 
and  thallium 
analyses  to  det^m 
present  at  level 
threat. 

Acrylamide: 
analyzed  for  ai 
Method  8316 
method  8316  wfere 
delisting  levels, 
validation  repo  t 
analytical  methpd 
selective  for 
Acrylamide  is  a 
the  flocculant 
treatment  plant  > 
submitted  a 
which  conclud 
possible  acryl 


Maximum  concentration  detected  and  maximum  allowable  delisting  level  (DL) 


Ford 
Wayne 


<0.5 

11 

<2.5 

<2.5 

<0.5 

2.1 

32J 

<75 

27J 

23 

<15 

<100 

12J 

306 

<1 

<1 

48.5 

2.6 

39.5 

0.052 

1,170 

<10 

<10 

<50 

156.5 

<5 

9,810 

<0.5 

231 


Ford 
Wixom 


1.5 

5.3 

<2.5 

<2.5 

<0.5 

11 

<15 

<75 

<15 

<15 

<15 

<100 

25 

496 

1.3 

4.7 

92 

4.1 

46 

0.34 

1,270 

17 

<10 

<50 

154 

13 

2,660 

<0.5 

<10 


GM  LGR 


0.62 
24 

0.84 

<2.5 

<0.5 
3.3 
18 

<38 
18 
18 

<7.5 

<30 
18 
57 
<1 
<1 

758 
5.1 

<10 
0.088 
2.460 

<20 
<2 

<20 

2,120 

9 

6,230 

0.68 

<10 


DL  (2,000 
yd') 


NS 
689 

3,720 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 

8,140 
NS 
NS 
NS 
NS 
NS 
NS 
8.92 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 


GM  Ham- 
tramck 


2.8 

60 

<0.25 

<2.5 

5.8 

18 

30 

290 

31 

<15 

34 

174 

15 

253 

<1 

1.1 

88 

2.3 

498 

0.13 

551 

<20 

1.9 

<20 

1,040 

25 

9,180 

<0.5 

529 


GM  Flint 
Truck 


<0.5 

6.4 
<:0.25 

25 
<0.5 
<1.5 
<15 
<75 
<15 
<15 
<15 
<20 

10 
694 

<1 

<1 
223 

<1 
485 
<0.1 
520 
<20 

<1 
<20 
242 

6.7 
3,130 

11 

69 


GM  Pon- 
tiac 


<0.5 

12 

<0.25 

<2.5 

1.5 

<1.5 

<15 

<75 

<15 

<15 

<15 

<50 

22 

139 

<1 

1.1 

582 

5.1 

266 

0.04 

901 

21 

<8 

<20 

500 

19 

8,690 

0.76 

296 


DL  (3,000 
yd') 


NS 
535 

2,890 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 

7,740 
NS 
NS 
NS 
NS 
NS 
NS 
6.34 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 


Maximum 
allowable 
ground- 
water 
con- 
centration 


NS — not  specifii  id 
J — the  numericc  I  value  is  an  estimated  quantity 
DL — delisting  le  ^el. 
< — not  detected 
Note. — These  Iqvels 
els  found  in  one 


at  the  specified  concentration. 

represent  the  highest  constituent  concentration  found  in  any  one  sample  and  do  not  necessarily  represent  the  specific  lev- 
sfemple. 


Evaluate  the 

7 


Submitted 

the  analytical  results 
facility  to  the 
able  levels  calculated 
set  forth  in  the 
(March  7,  2002,  67  FR 
constituents  compared 
allowable  levels, 
ide,  arsenic,  antimony 
red  supplemental 
ine  that  they  were  not 
which  would  pose  a 


ci  via 
The 


1  lamples  were  initially 
amide  using  SW-846 
levels  reported  using 
in  excess  of  the 
although  the  data 
stated  that  this 
was  not  sufficiently 
,'lamide  in  the  sludge, 
trace  contaminant  in 
used  at  waste  water 
The  facilities 
detailed  mass  balance 
d  that  the  maximum 
akiide  that  could  be  in  the 


a  ide 


sludge  would  be  much  lower  than  the 
reported  detections.  Rather  than  accept 
a  mass  balance  in  lieu  of  the  reported 
analytical  results,  EPA  required  further 
supplemental  analyses  by  a  more 
sensitive  method  using  SW-846  Method 
8032A  in  Selected  Ion  Monitoring  (SIM) 
mode.  Four  additional  samples 
representing  two  days  of  waste  were 
collected  at  each  facility.  No  acrylamide 
was  detected  above  the  level  of  concern. 

Arsenic,  Thallium,  and  Antimony: 
Estimated  levels  of  leachable  arsenic 
reported  in  some  samples  exceeded  the 
delisting  level,  while  estimated  levels  of 
leachable  thallium  and  antimony  in 
some  samples,  resulted  in  an  aggregate 
hazard  index  (HI)  in  excess  of  1.0. 
Samples  which  were  reanalyzed  for 
these  constituents  using  the  more 
sensitive  Method  6020  were  well  below 
■  the  allowable  levels  both  individually 
and  in  the  aggregate.  The  sample  from 
GM-Lansing  Grand  River  was  not 
reanalyzed  for  thallium  and  when 
combined  with  the  nickel  in  these 
samples,  the  hazard  index  remained  in 
excess  of  one  at  an  annual  volume  of 


3,000  cubic  yards.  To  assure  that  the 
total  HI  remains  below  one,  GM  has 
requested  that  the  annual  volume  of 
delisted  waste  at  the  Lansing  Grand 
River  plant  be  changed  to  2,000  cubic 
yards,  since  the  estimated  risk  from  this 
waste  decreases  as  the  volume 
decreases. 

HexachloTobenzene, 
h  exach  lorobutadiene, 
pentachlorophenol,  and  2,4 
dinitrotoluene:  The  initial  detection 
levels  for  these  constituents  were 
significantly  higher  than  the  allowable 
levels.  To  achieve  lower  detection  levels 
for  these  constituents,  samples  from 
each  facility  were  reanalyzed  by  Method 
8270  using  selective  ion  monitoring 
(SIM)  mode.  These  constituents  were 
not  detected  using  this  more  sensitive 
method,  although  some  detection  levels 
were  still  above  the  allowable  delisting 
level.  We  believe  the  analysis  indicates 
these  constituents  are  not  present  in  the 
waste. 

Methyl  methacrylate:  Ford  did  not 
analyze  the  samples  for  methyl 
methacrylate.  For  the  annual  volume 
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which  Ford  will  be  disposing,  the 
allowable  concentration  for  methyl 
methacrylate  is  too  high  to  be  a  practical 
concern. 

rV.  Public  Comments  Received  on  the 
Proposed  Exclusion 

A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

The  EPA  received  public  comments 
on  the  proposed  notice  published  on 
March  7,  2002  from  Alliance  of 
Automobile  Manufacturers,  Honda  of 
America  Mfg.,  Inc.,  Alcoa  Inc.,  and  The 
Aluminum  Association.  All  commenters 
were  supportive  of  the  proposal  and 
suggested  expanding  the  project  and 
revising  the  listing. 

B.  Comments  Received  and  Responses 
from  EPA 

(1)  EPA  should  revise  the  F019  listing 
to  specify  that  wastewater  treatment 
sludge  from  zinc  phosphating 
operations  is  not  within  the  scope  of  the 
listing.  Data  gathered  as  a  result  of  the 
Expedited  Delisting  Project  together 
with  the  available  historical  data, 
should  provide  enough  data  to  fully 
characterize  this  waste  and  to  justify  a 
revision  of  the  listing. 

The  Agency  is  now  considering 
revising  the  F019  listing.  EPA  is 
examining  the  data  collected  as  a  result 
of  this  project,  as  well  as  past  data,  as 
a  basis  for  a  possible  revision  to  the 
F019  listing. 

(2)  EPA  should  issue  an  interpretive 
rule  clarifying  that  zinc  phosphating 
operations  are  outside  the  scope  of  the 
F019  listing. 

An  interpretive  rule  presents 
administrative  and  technical 
difficulties.  A  revision  to  the  listing  will 
require  a  rulemaking  process.  See 
response  to  comment  (1)  above. 

(3)  Automobile  assembly  facihties 
outside  of  Michigan  would  hke  to  take 
advantage  of  the  precedent  set  by  this 
expedited  delisting  project  to  delist 
F019  generated  by  similar  operations  in 
other  states  and  regions. 

The  Agency  believes  that  the 
expedited  delisting  procedures  and 
requirements  set  forth  in  this  proposal 
are  appropriate  for  similar  automotive 
assembly  facilities  outside  the  State  of 
Michigan,  subject  to  the  discretion  of 
the  regulatory  agency  (state  or  region). 

(4)  Alternatives  to  landfilling  like 
recycling  should  be  allowed  within  the 
petition  process. 

The  Agency  does  not  delist  wastes 
which  are  recycled  because  the  model 
used  to  estimate  risk  is  based  only  on 
disposal  of  waste  in  a  SubtiUe  D 
landfill.  The  risk  which  might  residt 
from  any  other  scenario  is  not  evaluated 


by  the  delisting  program.  However,  the 
Agency  encourages  safe  recycling,  and 
variances  and  exclusions  from  the 
definition  of  solid  and  hazardous  wastes 
are  available  for  wastes  which  are 
recycled. 

(5)  Analytical  methods  should  be 
specified  in  the  pre-approved  common 
sampling  plan  instead  of  requiring  each 
participant  to  submit  a  site-specific  list 
of  methods. 

Allowing  the  petitioner  to  choose  an 
analytical  method  which  meets  the  data 
quality  objectives  specific  to  the 
delisting  petition  provides  flexibility. 
Data  quality  objectives  will  vary 
depending  on  the  allowable  levels 
which  are  a  function  of  the  volume  of 
petitioned  waste.  The  Agency  believes 
that  the  flexibility  of  performance  based 
methods  results  in  better  data. 

(6)  Detection  limits  should  not  be 
required  prior  to  sampling  since  they 
caimot  be  adequately  predicted  without 
a  way  to  estimate  matrix  effects. 

Although  matrix  effects  caimot  be 
assessed  in  advance  of  laboratory 
analysis,  a  laboratory  should  be  able  to 
provide  estimated  detection  levels  and 
reporting  levels  which  are  lower  than, 
or  at  least  equal  to,  the  allowable 
.  delisting  level  for  each  constituent. 

(7)  Since  the  process  generating  the 
sludge  is  extremely  stable,  verification 
sampling  should  be  conducted  on  an 
annual,  instead  of  quarterly,  basis.  The 
requirement  that  any  process  change  be 
promptly  reported  and  the  exclusion 
suspended  until  EPA  gives  written 
approval  that  the  delisting  can  continue 
is  an  adequate  safeguard  justifying  the 
decrease  in  sample  event  freauency. 

Verification  data  submittea  in 
conjunction  with  past  delistings  of  this 
waste  have  shovra  significant  variation 
on  a  quarterly  basis  over  longer  periods 
of  time.  Annual  sampling  would  not 
detect  such  variations.  Once  enough 
verification  data  are  collected  to  support 
a  statistical  analysis,  a  change  in  the 
frequency  of  verification  sampling  and/ 
or  sampling  parameters  may  be 
considered. 

(8)  The  final  Federal  Register  should 
make  it  clear  that  assembly  plants  that 
manufacture  light  trucks  are  also 
eligible  for  the  project. 

Today's  nodce  specifically  defines 
eligible  facilities  as  iriclusive  of 
manufacturers  of  light  trucks. 

(9)  The  table  of  maximum  allowable 
levels  in  the  March  7,  2002  proposed 
rule  contains  errors  in  the  columns  for 
vinyl  chloride. 

The  error  was  caused  by  a  missing 
space  or  tab  in  the  table.  Although  vinyl 
chloride  was  not  detected  in  the  waste 
at  any  of  the  six  facilities,  the  maximum 
allowable  concentrations  proposed  for 


1,000  cubic  yards  of  waste  should  have 
been  a  total  of  178  milligrams  per 
kilogram  (mg/kg)  and  0.00384 
milligrams  per  liter  (mg/L)  in  the  TCLP. 
For  2,000  cubic  yards  of  waste,  115  mg/ 
kg  total  and  0.00234  mg/L  TCLP  were 
proposed.  For  3,000  cubic  yards  of 
waste.  89.4  m^/kg  total  and  0.00175  mg/ 
L  TCLP  were  proposed. 

V.  Final  Rule  Granting  these  Petitions 

A.  What  Decision  Is  EPA  Finalizing? 

Today  the  EPA  is  finalizing 
exclusions  to  conditionally  delist 
wastewater  treatment  plant  sludge  from 
conversion  coating  on  aluminum 
generated  at  the  following  facilities:  (1) 
General  Motors  Corporation,  Pontiac 
East  Plant,  in  Pontiac.  Michigan  (3,000 
cubic  yards  annually);  (2)  General 
Motors  Corporation.  Hamtramck  Plant, 
in  Detroit,  Michigan  (3,000  cubic  yards 
annually):  (3)  General  Motors 
Corporation.  Flint  Truck,  in  Flint. 
Michigan  (3,000  cubic  yards  annually); 
(4)  General  Motors  Corporation.  City  of 
Lansing,  and  Trigen/Cinergy-USFOS  of 
Lansing  LLC.  Lansing  Grand  River 
Plant,  in  Lansing.  Michigan  (2,000  cubic 
yards  annually);  (5)  Ford  Motor 
Company,  Wixom  Assembly  Plant,  in 
Wixom.  Michigan  (2,000  cubic  yards 
annually):  and  (6)  Ford  Motor  Company, 
Michigan  Truck/Wayne  Integrated 
Stamping  and  Assembly  Plant,  in 
Wayne,  Michigan  (2,000  cubLc  yards 
annually). 

On  March  7,2002,  EPA  proposed  to 
exclude  or  delist  these  wastewater 
treatment  sludges  from  the  list  of 
hazardous  wastes  in  40  CFR  261.31  and 
accepted  public  comment  on  the 
proposed  rule  (67  FR  10341).  EPA 
considered  all  conunents  received,  and 
for  reasons  stated  in  both  the  proposal 
and  this  document,  we  believe  that 
these  wastes  should  be  excluded  from 
hazardous  waste  control. 

B.  What  Are  the  Terms  of  This 
Exclusion? 

The  facilities  must  dispose  of  the 
waste  in  a  lined  Subtitle  D  landfill 
which  is  permitted,  licensed,  or 
registered  by  a  state  to  manage 
industrial  waste.  The  facilities  must 
verify  on  a  quarterly  basis  that  the 
concentrations  of  the  constituents  of 
concern  do  not  exceed  the  allowable 
levels  set  forth  in  this  exclusion  by 
obtaining  and  analyzing  a  representative 
sample  of  the  waste  according  to  the 
current  waste  analysis  plan  modified  to 
include  the  improved  methodologies 
discussed  in  section  III.  B. 

The  list  of  constituents  for  verification 
is  a  subset  of  those  initially  tested  for 
and  is  based  on  the  occurrence  of 
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the  status  of  their  wastes  under  the  state 
law. 

EPA  has  also  authorized  some  states 
to  administer  a  delisting  program  in 
place  of  the  federal  program,  that  is,  to 
make  state  delisting  decisions. 
Therefore,  this  exclusion  does  not  apply 
in  those  authorized  states.  If  a 
participating  facility  transports  the 
petitioned  waste  to  or  manages  the 
waste  in  any  state  with  delisting 
authorization,  it  must  obtain  a  delisting 
from  that  state  before  it  can  manage  the 
waste  as  nonhazardous  in  the  state. 

VI.  Regulatory  Impact 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  these  rules  are 
not  of  general  applicability  and 
therefore  are  not  regulatory  actions 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Because  these 
rules  are  each  of  particular  applicability 
relating  to  a  particular  facility,  they  are 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202,  204,  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Because  each  of  the 
rules  will  affect  only  a  particular 
facility,  each  rule  will  not  significantly 
or  uniquely  affect  small  governments,  as 
specified  in  section  203  of  UMRA,  or 
communities  of  tribal  governments,  as 
specified  in  Executive  Order  13175  (65 
FR  67249,  November  6,  2000).  For  the 
same  reason,  each  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  These  rules  also  are 
not  subject  to  Executive  Order  13045  (62 
FR  19885,  April  23. 1997),  because  they 
are  not  economically  significant. 

These  rules  do  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(c)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  As 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996), 
in  issuing  these  rules,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 


errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 
These  rules  do  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Vn.  Congressional  Review  Act 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.)  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  these  rules  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  final 
rule  in  the  Federal  Register.  Each  of 
these  rules  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  These  rules 
will  become  effective  on  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA.  42  U.S.C. 
6921(f). 

Dated:  July  21,2003. 
Margaret  M.  Guerriero, 

Acting  Director,  Waste,  Pesticides  and  Toxics 
Division. 

■  For  the  reasons  set  out  in  the  preamble, 
40  CFR  part  261  is  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

■  1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922.  and  6938. 

■  2.  In  Table  1  of  Appendix  IX  of  part 
261  the  following  wastestreams  are 
added  in  alphabetical  order  by  facility  to 
read  as  follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources 


Waste  description 


Ford  Motor  Company, 
Michigan  Truck  Plant  and 
Wayne  Integrated  Stamp- 
ing and  Assembly  Plant. 
— Wayne,  Michigan  


Ford  Motor  Company, 
Wixom  Assembly  Plant: 
— Wixom,  Michigan  .. 


.  Waste  water  treatment  plant  sludge,  F019,  that  is  generated  by  Ford  Motor  Company  at  the  Wayne  Integrated 
Stamping  and  Assembly  Plant  from  wastewaters  from  both  the  Wayne  Integrated  Stamping  and  Assembly  Plant 
and  the  Michigan  Truck  Plant,  Wayne,  Michigan  at  a  maximum  annual  rate  of  2,000  cubic  yards  per  year  The 
sludge  must  be  disposed  of  in  a  lined  landfill  with  leachate  collection,  which  is  licensed  permitted  or  otherwise 
authorized  to  accept  the  delisted  wastewater  treatment  sludge  in  accordance  with  40  CFR  pan  258  The  exclu- 
sion becomes  effective  as  of  July  30,  2003. 
1  Delisting  Levels:  (A)  The  TCLP  concentrations  measured  in  any  sample  may  not  exceed  the  following  levels 
(mg/L):  Antimony— 0.659;  Arsenic— 0.3;  Cadmium— 0.48;  Chromium--*.95;  Lead— 5  Nickel— 90  5  Selenium— 
1;  Thallium-0.282;  Tin-721;  Zinc-898;  p-Cresol-1 1 .4;  and  Formaldehyde-84.2.  (B)  The  total  concentra- 
tions measured  in  ^y  sample  may  not  exceed  the  following  levels  (mg/kg):  Mercury— 8  92  and  Formalde- 
hyd^89.  (C)  The  sum  of  the  ratios  of  the  TCLP  concentrations  to  the  delisting  levels  for  nickel  and  thallium 
and  for  nickel  and  cadmium  shall  not  exceed  1 .0. 

2.  Quarterly  Verification  Testing:  To  verify  that  the  waste  does  not  exceed  the  specified  delisting  levels  the  facility 
must  collect  and  analyze  one  waste  sample  on  a  quarteriy  basis.  ' 

3.  Changes  in  Operating  Conditions:  The  facility  must  notify  the  EPA  in  writing  if  the  manufactunng  process  the 
chemicals  used  in  the  manufacturing  process,  the  treatment  process,  or  the  chemicals  used  in  the  treatment 
process  significantly  change.  The  facility  must  handle  wastes  generated  after  the  process  change  as  hazardous 
until  It  has  demonstrated  that  the  wastes  continue  to  meet  the  delisting  levels  and  that  no  new  hazardous  con- 
stituents listed  in  appendix  VIII  of  part  261  have  been  introduced  and  il  has  received  wntten  approval  from  EPA 

4.  Data  Submittals:  The  facility  must  submit  the  data  obtained  through  verification  testing  or  as  required  by  other 
conditions  of  this  rule  to  both  U.S.  EPA  Region  5,  Waste  Management  Branch  (DW-8J)  77  W  Jackson  Blvd 

'  on-f/^°,'  ""  ®°®°'*  ^"^  MO^Q'  Waste  Management  Division,  Hazardous  Waste  Program  Section  at  P  O  Box 
30241,  Lansing,  Michigan  48909.  The  quarteriy  verification  data  and  certification  of  proper  disposal  must  be 
submitted  annually  upon  the  anniversary  of  the  effective  date  of  this  exclusion.  The  facility  must  compile  sum- 

'  lllfize,  and  maintain  on  site  for  a  minimum  of  five  years  records  of  operating  conditions  and  analytical  data 
The  facility  must  make  these  records  available  for  inspection.  All  data  must  be  accompanied  by  a  signed  copy 
of  the  certification  statement  in  40  CFR  260.22(i)(12). 

5.  Reopener  Language— (a)  If,  anytime  after  disposal  of  the  delisted  waste,  the  facility  possesses  or  is  othenvise 
made  aware  of  any  data  (including  but  not  limited  to  leachate  data  or  groundwater  monitoring  data)  relevant  to 
he  delisted  waste  indicating  that  any  constituent  is  at  a  level  in  the  leachate  higher  than  the  specified  delisting 

level,  or  is  in  the  groundwater  at  a  concentration  higher  than  the  maximum  allowable  groundwater  concentration 
in  paragraph  (e),  then  the  facility  must  report  such  data,  in  writing,  to  the  Regional  Administrator  within  10  days 
of  first  possessing  or  being  made  aware  of  that  data. 

(b)  Based  on  the  infomiation  described  in  paragraph  (a)  and  any  other  information  received  from  any  source 
the  Regional  Administrator  will  make  a  preliminary  determination  as  fo  whether  the  reported  information  re- 
quires Agency  action  to  protect  human  health  or  the  environment.  Further  action  may  include  suspending 
or  revoking  the  exclusion,  or  other  appropnate  response  necessary  to  protect  human  health  and  the  envi- 
ronment. 

(c)  If  the  Regional  Administrator  determines  that  the  reported  infomiation  does  require  Agency  action  the  Re- 
gional Administrator  will  notify  the  facility  in  writing  of  the  actions  the  Regional  Administrator  believes  are 
necessary  to  protect  human  health  and  the  environment.  The  notice  shall  include  a  statement  of  the  pro- 
posed action  and  a  statement  providing  the  facility  with  an  opportunity  to  present  information  as  to  why  the 
proposed  Agency  action  is  not  necessary  or  to  suggest  an  alternative  action.  The  facility  shall  have  30  days 
from  the  date  of  the  Regional  Administrator's  notice  to  present  the  information. 

(d)  If  after  30  days  the  facility  presents  no  further  information,  the  Regional  Administrator  will  issue  a  final  writ- 
ten determination  describing  the  Agency  actions  that  are  necessary  to  protect  human  health  or  the  environ- 
ment. Any  required  action  described  in  the  Regional  Administrator's  determination  shall  become  effective 
immediately,  unless  the  Regional  Administrator  provides  otherwise. 

(e)  Maximum  Allowable  Grouridwater  Concentrations  (ug/L):  Antimony— 6;  Arsenic-4  87-  Cadmium— 5  Chro- 
mium—100;  Lead— 15;  Nickel— 750;  Selenium— 50;  Thallium— 2;  Tin— 22,500;  Zinc— 11  300  D-Cresol— 
188;  and  Formaldehyde— 1.380.  .       .  h  v- "u 

Waste  water  treatment  plant  sludge,  F019,  that  is  generated  by  Ford  Motor  Company  at  the  Wixom  Assembly 
Plant,  Wixom,  Michigan  at  a  maximum  annual  rate  of  2,000  cubic  yards  per  year.  The  sludge  must  be  disposed 
of  in  a  lined  landfill  with  leachate  collection,  which  is  licensed,  pennitted.  or  otherwise  authonzed  to  accept  the 
delisted  wastewater  treatment  sludge  in  accordance  with  40  CFR  Part  258.  The  exclusion  becomes  effective  as 
of  July  30,  2003.  The  conditions  in  paragraphs  (2)  through  (5)  for  Ford  Motor  Company— Michigan  Tmck  Plant 
and  Wayne  Integrated  Stamping  Plant— Wayne,  Michigan  also  apply. 

Delisting  Levels:  (A)  The  TCLP  concentrations  measured  In  any  sample  may  not  exceed  the  following  levels  (mq/ 
L):  Antimony— 0.659;  Arsenic— 0.3;  Cadmium-0.48;  Chromium-4.95;  Lead— 5;  Nickel— 90  5    Selenium— 1 
Thalhum-0.282;  Tin-721;  Zinc-898;  p-Cresol-1 1 .4;  and  Fomialdehyde-84.2.  (B)  The  total  concentrations 
rneasured  in  any  sample  may  not  exceed  the  following  levels  (mg/kg):  Mercury— 8.92;  and  Formaldehyde— 689 
(C)  The  sum  of  the  ratios  of  the  TCLP  concentrations  to  the  delisting  levels  for  mckel  and  thallium  and  for  nickel 
and  cadmium  shall  not  exceed  1 .0. 
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Facility  and  a(  dress 


General  Motors  C^  »rpora- 
tion.  Flint  Truck: 
— Flint,  Michi<  an 


General  Motors  Ci  irpora- 
tion,  Hamtramc^: 
—Detroit.  Mic  ligan  . 


General  Moto|S  Ci)rpora- 

tion,  Pontiac  Ea  >t: 

— Pontiac.  Mii  ;higan 


Tngen/Cinergy-U5  FOS  of 
Lansing  LLC  at  General 
Motors  Corpora  ion,  Lan- 
sing Grand  Riv<  r: 
— Lansing,  M  chigan  .. 


Table  1  .—Wastes  Excluded  From  Non-Specific  Sources— Continued 


Waste  description 


Waste  water  treatment  plant  sludge,  F019,  that  is  generated  by  General  Motors  Corporation  at  Flint  Truck,  Flint, 
Mictiigan  at  a  maximum  annual  rate  of  3,000  cubic  yards  per  year.  The  sludge  must  be  disposed  of  in  a  lined 
landfill  with  leachate  collection,  which  is  licensed,  permitted,  or  othen^vise  authorized  to  accept  the  delisted 
wastewater  treatment  sludge  in  accordance  with  40  CFR  part  258.  The  exclusion  becomes  effective  as  of  July 
30.  2003.  The  conditions  in  paragraphs  (2)  through  (5)  for  Ford  Motor  Company— Michigan  Truck  Plant  and 
Wayne  Integrated  Stamping  Plant — Wayne,  Michigan  also  apply. 

Delisting  Levels;  (A)  The  TCLP  concentrations  measured  in  any  sample  may  not  exceed  the  following  levels  (mg/ 
L):  Antimony— 0.494;  Arsenic— 0.224;  Cadmium— 0.36;  Chromium— 3.71;  Lead— 5;  Nickel— €7.8;  Selenium— 1; 
Thallium— 0.211;  Tin— 540;  Zinc— 673;  p-Cresol — 8.55;  and  Formaldehyde— 63.  (B)  The  total  concentrations 
measured  in  any  sample  may  not  exceed  the  following  levels  (mg/kg):  Mercury — 6.34;  and  Formaldehyde — 535. 
(C)  The  sum  of  the  ratios  of  the  TCLP  concentration  to  the  delisting  level  for  nickel  and  thallium  and  for  nickel 
and  cadmium  shall  not  exceed  1.0. 

Waste  water  treatment  plant  sludge,  F019,  that  is  generated  by  General  Motors  Corporation  at  Hamtramck,  De- 
troit, Michigan  at  a  maximum  annual  rate  of  3,000  cubic  yards  per  year.  The  sludge  must  be  disposed  of  in  a 
lined  landfill  with  leachate  collection,  which  is  licensed,  pennitted,  or  otherwise  authorized  to  accept  the  delisted 
wastewater  treatment  sludge  in  accordance  with  40  CFR  part  258.  The  exclusion  becomes  effective  as  of  July 
30.  2003.  The  conditions  in  paragraphs  (2)  through  (5)  for  Ford  Motor  Company — Michigan  Truck  Plant  and 
Wayne  Integrated  Stamping  Plant— Wayne,  Michigan  also  apply.  A  maximum  allowable  groundwater  concentra- 
tion of  3,750  ng/L  for  n-butyl  alcohol  is  added  to  paragraph  (5)(e). 

Delisting  Levels:  (A)  The  TCLP  concentrations  measured  in  any  sample  may  not  exceed  the  following  levels  (mg/ 
L);  Antimony— 0.494;  Arsenic— 0.224;  Cadmium— 0.36;  Chromium— 3.71 ;  Lead— 5;  Nickel— 67.8;  Selenium— 1; 
Thallium — 0.211;  Tin— 540;  Zinc— 673;  p-Cresot— 8.55;  Fonnaldehyde— 63;  and  n-Butyl  alcohol— 171.  (B)  The 
total  concentrations  measured  in  any  sample  may  not  exceed  the  following  levels  (mg/kg):  Mercury — 6.34;  and 
Formaldehyde— 535.  (C)  The  sum  of  the  ratios  of  the  TCLP  concentration  to  the  delisting  level  for  nickel  and 
thallium  and  for  nickel  and  cadmium  shall  not  exceed  1 .0. 

Waste  water  treatment  plant  sludge,  F019,  that  is  generated  by  General  Motors  Corporation  at  Pontiac  East,  Pon- 
tiac, Michigan  at  a  maximum  annual  rate  of  3.000  cubic  yards  per  year.  The  sludge  must  be  disposed  of  in  a 
lined  landfill  with  leachate  collection,  which  is  licensed,  permitted,  or  otherwise  authorized  to  accept  the  delisted 
wastewater  treatment  sludge  in  accordance  with  40  CFR  part  258.  The  exclusion  becomes  effective  as  of  July 
30,  2003.  The  conditions  in  paragraphs  (2)  through  (5)  for  Ford  Motor  Company— Michigan  Truck  Plant  and 
Wayne  Integrated  Stamping  Plant— Wayne,  Michigan  also  apply. 

Delisting  Levels:  (A)  The  TCLP  concentrations  measured  in  any  sample  may  not  exceed  the  following  levels  (mg/ 
L):  Antimony— 0.494;  Arsenic— 0.224;  Cadmium— 0.36;  Chromium— 3.71 ;  Lead— 5;  Nickel— 67.8;  Selenium— 1; 
Thalliurrv- 0.211;  Tin— 540;  Zinc— 673;  p-Cresol— 8.55;  and  Fonnaldehyde— 63.  (B)  The  total  concentrations 
measured  in  any  sample  may  not  exceed  the  following  levels  (mg/kg):  Mercury — 6.34;  and  Formaldehyde — 535. 
(C)  The  sum  of  the  ratios  of  the  TCLP  concentrations  to  the  delisting  levels  for  nickel  and  thallium  and  for  nickel 
and  cadmium  shall  not  exceed  1 .0. 


Waste  water  treatment  plant  sludge,  F019,  that  is  generated  at  General  Motors  Corporation's  Lansing  Grand  River 
(GM-Grand  River)  facility  by  Trigen/Cinergy-USFOS  of  Lansing  LLC  exclusively  from  wastewaters  from  GM- 
Grand  River,  Lansing,  Michigan  at  a  maximum  annual  rate  of  2,000  cubic  yards  per  year.  The  sludge  must  be 
disposed  of  in  a  lined  landfill  with  leachate  collection,  which  is  licensed,  permitted,  or  othenwise  authorized  to  ac- 
cept the  delisted  wastewater  treatment  sludge  in  accordance  with  40  CFR  Part  258.  The  exclusion  becomes  ef- 
fective as  of  July  30,  2003.  The  conditions  in  paragraphs  (2)  through  (5)  for  Ford  Motor  Company— Mk;higan 
Truck  Plant  and  Wayne  Integrated  Stamping  Plant— Wayne,  Michigan  also  apply. 

Delisting  Levels:  (A)  The  TCLP  concentrations  measured  in  any  sample  may  not  exceed  the  following  levels  (mg/ 
L):  Antimony— 0.659;  Arsenic— 0.3;  Cadmium— 0.48;  Chromium — 4.95;  Lead— 5;  Nickel— 90.5;  Selenium— 1; 
Thallium— 0.282;  Tin— 721;  Zinc— 898;  p-Cresol— 1 1 .4;  and  Fonnaldehyde— 84.2.  (B)  The  total  concentrations 
measured  in  any  sample  may  not  exceed  the  following  levels  (mg/kg):  Mercury — 8.92;  and  Formaldehyde — 689. 
(C)  The  sum  of  the  ratios  of  the  TCLP  concentrations  to  the  delisting  levels  for  nickel  and  thallium  and^or  nickel 
and  cadmium  shall  not  exceed  1 .0. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261  and  279 
[RCRA-1 998-001 5;  FRL-7537-4] 
RIN205&-AF07 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Recycled  Used  Oil 
Management  Standards 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  Today's  final  rule  eliminates 
drafting  errors  and  ambiguities  in  the 
used  oil  management  standards. 
Specifically,  this  rule  clarifies  when 
used  oil  contaminated  with 
polychlorinated  biphenyls  (PCBs)  is 
regulated  under  the  RCRA  used  oil 
management  standards  and  when  it  is 
not;  that  mixtures  of  conditionally 
exempt  small  quantity  generator 
(CES(^G)  waste  and  used  oil  are  subject 
to  the  RCRA  used  oil  management 
standards  irrespective  of  how  that 
mixture  is  to  be  recycled;  and  that  the 
initial  marketer  of  used  oil  that  meets 
the  used  oil  fuel  specification  need  only 
keep  a  record  of  a  shipment  of  used  oil 
to  the  facility  to  which  the  initial 
marketer  delivers  the  used  oil. 
DATES:  This  final  rule  will  become 
effective  on  September  29,  2003. 
ADDRESSES:  Public  comments  and 
supporting  materials  are  available  for 
viewing  in  the  EPA  Docket  Center, 
located  at  1301  Constitution  Avenue, 
NW.  Washington,  DC.  The  Docket  ID 
Number  is  RCRA-1998-0015.  The  index 
and  some  supporting  materials  are 
available  electronically.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  accessing  them. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Call  Center  at  (800)  424-9346  or  TDD 
(800)  553-7672  (hearing  impaired).  In 
the  Washington,  DC  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Mike  Svizzero  by  mail  at  Office 
of  Solid  Waste  (5303W),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  NW,,  Washington, 
DC  20460,  by  phone  at  (703)  308-0046, 
or  by  Internet  e-mail  at 
svizzero.michael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


L  General  Information 

EPA  has  established  an  official  pubhc 
docket  for  this  action  under  Docket  ID 
No.  RCRA-1998-0015.  The  official 
public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  OSWER  Docket  in  the 
EPA  Docket  Center  (EPA/DC),  EPA  West 
Building,  Room  B 102,  1301  Constitution 
Ave  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  fi-om  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the 
OSWER  Docket  is  (202)  566-0270. 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above.  Once  in  the 
system,  select  "search"  and  then  key  in 
the  appropriate  docket  identification 
number. 

Outline  of  Today's  Document 

L  Authority 

II.  Background  and  Regulatory  Amendments 

A.  Applicability  of  the  Used  Oil 
Management  Standards  to  RGB 
Contaminated  Used  Oil 

B.  Mixtures  of  CESQG  Waste  and  Used  Oil 

C.  Clarification  of  the  Recordkeeping 
Requirements  for  Marketers  of  On- 
Specification  Used  Oil 

III.  State  Authority 

IV.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review. 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Children's 
Health 

H.  Executive  Order  13211:  Energy  Effects 
I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
).  Congressional  Review  Act 
V.  Effective  Date 


L  Authority 

These  regulations  are  issued  under 
the  authority  of  sections  1004,  1006, 
2002(a),  3001  through  3007.  3010,  3013, 
3014,  3016  through  3018.  and  7004  of 
the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  and  as  amended  by 
the  Used  Oil  Recycling  Act,  as 
amended,  42  U.S.C.  6901,  6905.  6912(a). 
6921  through  6927.  6930,  6934,  6935, 
6937  through  6939  and  6974. 

II.  Background  and  Regulatory 
Amendments 

Today's  final  rule  reinstates,  with 
some  modifications,  three  amendments 
to  the  RCRA  used  oil  management 
standards  of  40  CFR  Part  279.  These 
amendments  were  issued  on  May  6,' 
1998  as  a  direct  final  rule,  but  were 
retracted  on  July  14.  1998  because  of 
adverse  public  comment  to  the 
amendments  (see  63  FR  24963  and  63 
FR  25006).  One  of  the  withdrawn 
amendments,  applicability  of  the  used 
oil  management  standards  to  PCB 
contaminated  used  oil,  was  a 
clarification  of  the  applicability  of  the 
RCRA  used  oil  management  standards 
to  PCB  contaminated  used  oil.  This 
clarification  was  undertaken  as  part  of 
a  settlement  agreement  to  resolve  a 
lawsuit  challenging  a  final  rule 
promulgated  on  May  3,  1993,  (58  FR 
26420)  regarding  EPA's  used  oil 
regulations.  Edison  Electric  Institute  v. 
U.S.  EPA  (D.C.  Circuit  No.  93-1474). 
Specifically,  theJ4ay  1993  rule 
corrected  technical  errors  and  provided 
clarifying  amendments  to  the  used  oil 
management  standards  promulgated  on 
September  10.  1992  (57  FR  41566).  The 
other  amendments  reinstated  today 
clarify  (1)  that  mixtures  of  conditionally 
exempt  small  quantity  generator 
(CESQG)  waste  and  used  oil  are  subject 
to  the  used  oil  management  standards 
irrespective  of  how  that  mixture  is  to  be 
recycled  and  (2)  that  the  initial  marketer 
of  used  oil  that  meets  the  used  oil  fuel 
specification  need  only  keep  a  record  of 
a  shipment  of  used  oil  to  the  facility  to 
which  the  initial  marketer  delivers  the 
used  oil. 

A.  Applicability  of  the  Used  Oil 
Management  Standards  to  PCB 
Contaminated  Used  Oil 

Today's  rule  amends  40  CFR  279.10(i) 
to  clarify  the  applicability  of  the  RCRA 
used  oil  management  standards  to  .used 
oil  containing  PCBs.  The  amendment 
clarifies  that  used  oil  that  contains  less 
than  50  ppm  of  PCBs  is  generally 
subject  to  regulation  under  the  RCRA 
used  oil  management  standards. 
However,  the  amendment  notes  that  the 
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CFR 

cfl 


Toxic  Substanc«  s 
prohibition  agai  ist 
concentrations 
thresholds  (40 
to  the  dilution 
oil.  Used  oil 
contained  prior 
greater  of  PCBs 
regulation  unde  ■ 
management  s 
TSCA  regulatioi  s 
provide  com 
such  used  oil 

For  used  oil  tiat 
concentrations  (  f 


Control  Act  (TSCA) 
the  dilution  of  PCB 
l^elow  regulatory 

761.1(b)(5))  applies 
PCB-containing  used 
therefore,  that  contains,  or 
lo  dilution,  50  ppm  or 
s  not  subject  to 
the  RCRA  used  oil 
tahdards,  because  the 
at  40  CFR  Part  761 
prepensive  management  of 


.  contains  PCB 

2  ppm  or  greater,  but 


less  than  50  ppm  (other  than  those 
diluted  to  below  50  ppm),  TSCA 
regulates  the  burning  of  used  oil  for 
energy  reeover>'  at  40  CFR  761.20(e). 
Such  used  oil  is  also  regulated  under 
the  RCRA  used  oil  management 
standards  at  40  CFR  Part  279.  Table  1 
shows  the  applicability  of  the  RCRA  and 
TSCA  regulations  as  they  pertain  to 
used  oil  containing  PCBs  that  is  to  be 
biuned  for  energy  recovery.  Please  note, 
under  the  TSCA  regulations  at  40  CFR 
761.20(e)(2),  used  oil  that  is  to  be 
burned  for  energy  recovery  is  presumed 
to  contain  2  ppm  or  greater  of  PCBs 


unless  shown  otherwise  by  testing  or 
other  information.  Used  oil  that  is  to  be 
burned  for  energy  recovery  and  has  been 
shown  to  contain  less  than  2  ppm  PCBs 
(if  it  has  not  been  diluted)  is  subject  to 
record  keeping  and  retention 
requirements  under  TSCA  (40  CFR 
761.20(e)(2),  (e)(4))  and  is  regulated 
under  the  RCRA  used  oil  management 
standards.  TSCA  regulations  prohibit 
the  biuning  for  energy  recovery  of  used 
oil  that  contains  (or  contained  prior  to 
dilution)  PCB  concentrations  of  50  ppm 
or  greater  (40  CFR  761.20(a)). 


Table  1  .—Regulation  of  Used  Oil  Containing  PCBs  That  Is  To  Be  Burned  for  Energy  Recovery  Under  40 
CFR  Part  279  (RCRA  Regulations)  and  40  CFR  Part  761  (TSCA  Regulations). 


Range  of  PCB  c  jntaminalion  levels  in  used  oil  (ppm) 


Does  RCRA  regulate  this 

used  oil  if  it  is  to  be  burned 

for  energy  recovery?  " 


Does  TSCA  regulate  tfiis  used  oil  if  it  is  to  be  burned 
for  energy  recovery?  " 


Demonstrated  to 
2  to  less  than  50 
50  and  greater  .. 


cpntain  less  than  2  i  Yes  (part  279) 

!  Yes  (part  279) 

I  No  (part  279)  .. 


Yes  (761.20(e)(2),  {e)(4)).> 

Yes  (761.20(e)). 

Yes  (prohibited)  (761.60). 


I  to  be  burned  for  energy  recovery  is  presumed  to  contain  2  ppm  or  greater  of  PCBs  unless  shown  otherwise  by  testing  or 

,._ rSCA  imposes  record  keeping  and  retention  requirements. 

"Assumes  no  diution.  No  person  may  avoid  any  provision  under  TSCA  specifying  a  PCB  concentration  by  diluting  the  PCBs,  unless  otherwise 
provided.  See  40  CFR  761  1(b)(5). 


a  Used  oil  that  i; 
other  information 


Used  oil  cftnt^ining 
PCBs  that  is  rec 
than  being  burnM 
generally  exclu 
requirements  e.i^ept 
was  diluted  to 
(2)  the  PCB  conljaining 
source  of  the 
be  recycled  was 
manufactured, 


PCB 


s;d 


commerce  or  u 
CFR  761.3  (defi 
products"):  761 
However,  40 
regulations  prot 
that  contains 
concentration  o 
coating,  or  dust 
prohibition  spe(  i 
oiling  and  genei  al 
used  oil  as  a  d 
prohibited  un 
that  has  receiv 
EPA  to  allow 
suppressant 
received  such  a 
event  that  a  statfe 
used  oil  as  a  du 
to  40  CFR  279 
CFR  761.20(d) 
however. 


iCF^ 


an  I' 


lu  ;t 

id«r 

/ei 

USB 


Dilution  of  PCB 


The  Agency 
May  6.  1998 
related  to  the 
dilution  prohi 
761.1(b)(5)  to  u 


less  than  50  ppm 
'cled  in  a  manner  other 
for  energy  recovery  is 
ed  from  TSCA 

where:  (1)  Used  oil 
ovv  50  ppm  PCBs,  or 

used  oil  or 
-containing  used  oil  to 
not  legally 
( rocessed.  distributed  in 
under  TSCA.  See  40 
ition  of  "excluded  PCB 
20(a)(1):  and  761.20(c). 

761.20(d)  of  the  TSCA 
ibits  the  use  of  used  oil 
detectable 
PCBs  as  a  sealant, 
control  agent.  This 
ifically  includes  road 
dust  control.  Use  of 
suppressant  is  also 
RCRA  except  in  a  state 
authorization  from 
of  used  oil  as  a  dust 
Cu  rrently  no  states  have 
ithorization.  In  the 
were  authorized  to  use 
suppressant  pursuant 
the  prohibition  in  40 
Id  still  apply. 


It 
.82 


vroul 


Containing  Used  Oil 

rfeceived  comment  on  the 
pre  posal  (63  FR  24963) 
ap  plicability  of  the 
bitionof40'CFR 
i  ed  oil  that  contains 


PCBs.  One  commenter  raised  a  concern 
that  the  May  6.  1998  proposal  was 
imclear  as  to  how  PCB-contaminated 
used  oils  that  have  been  diluted  (below 
either  the  50  ppm  or  2  ppm  TSCA  PCB 
regulatory  thresholds)  are  regulated. 

Used  oil  that  contains  PCBs  may  not 
be  diluted  under  TSCA  to  avoid  a 
particular  regulatory  requirement  unless 
otherwise  specificallv  provided  by  the 
TSCA  regulations.  The  TSCA  PCB 
regulations  at  40  CFR  761.1(b)(5) 
prohibit  the  dilution  of  PCBs  to  avoid 
regulatory  requirements.  This 
prohibition  is  repeated  in  the  definition 
of  "excluded  PCB  products"  in  40  CFR 
761.3.  Accordingly,  used  oil  that 
contained  PCB  concentrations  greater 
than  or  equal  to  50  ppm  and  that  was 
subsequently  diluted  to  a  concentration 
of  less  than  50  ppm  PCBs,  is  still 
regulated  under  TSCA  as  used  oil  that 
contains  a  PCB  concentration  of  50  ppm 
or  greater.  This  diluted  used  oil  is 
subject  to  comprehensive  management 
under  TSCA  and,  therefore,  is  not 
regulated  under  the  RCRA  used  oil 
management  standards.  Likewise,  used 
oil  that  contained  a  maximum  PCB 
concentration  of  2  ppm  or  greater,  but 
less  than  50  ppm,  which  is  subsequently 
diluted  to  a  concentration  of  less  than 
2  ppm,  is  still  regulated  under  TSCA  as 
used  oil  that  contains  a  concentration 
greater  than  2  ppm  PCBs.  (Note, 
however,  that  used  oils  of  unknown 
concentration  can  be  mixed  with  other 
such  used  oils  in  a  common  container 


and  subsequently  tested  to  determine  if 
it  is  less  than  2  ppm  PCB.  See  40  CFR 
761.20(e)(2)  and  761.60(g)(2)), 

The  TSCA  regulations  do  allow, 
however,  for  the  decontamination  of 
used  oil  at  PCB  concentrations  of  50 
ppm  or  greater  to  a  concentration  below 
2  ppm  if  specified  decontamination 
methods  [e.g.,  filtering)  are  used.  Such 
decontaminated  used  oil  is  exempt  from 
most  TSCA  management  standards 
(other  than  40  CFR  761.20(e)(2),  (e)(4) 
and  761.79(f))  and  is  regulated  under 
the  RCRA  used  oil  management 
standards.  See  40  CFR  761.79(a)(3)  and 
761.79(b), 

Applicability  of  the  Used  Oil  Fuel 
Specification  to  PCB-Containing  Used 
Oil 

There  has  been  confusion  in  the 
regulated  community  that  the  presence 
of  PCBs  in  used  oil  is  one  of  the  criteria 
for  determining  whether  a  used  oil  fuel 
subject  to  the  RCRA  used  oil 
management  standards  meets  the  fuel 
specification  standard  such  that  it  may 
be  burned  for  energy  recovery  without 
further  regulation  under  RCRA.  In  fact, 
one  of  the  comments  received  in 
response  to  the  May  6,  1998  proposal 
implied  that  used  oil  that  contains  PCB 
concentrations  of  2  ppm  or  greater,  but 
less  than  50  ppm  is  off-specification 
used  oil  due  to  its  PCB  content.  This  is 
incorrect.  As  described  above,  the 
concentration  of  PCBs  in  used  oil  is 
relevant  to  determining  whether  a  used 
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oil  is  subject  to  the  RCRA  used  oil 
management  standards.  However,  for 
those  used  oils  subject  to  the  RCRA 
used  oil  management  standards,  the 
presence  of  PCBs  is  not  one  of  the 
criteria  for  determining  whether  a  used 
oil  fuel  meets  the  used  oil  fuel 
specification. 

However,  used  oil  that  contains  PCB 
concentrations  of  2  ppm  or  greater,  but 
less  than  50  ppm,  and  is  burned  for 
energy  recovery  is  also  subject  to 
requirements  under  the  TSCA  PCB 
regulations,  specifically  40  CFR 
761.20(e).  These  TSCA  requirements 
incorporate  by  reference  certain  RCRA 
Part  279  "off-specification"  used  oil 
requirements.  (See  the  discussion  below 
for  an  explanation  of  the  regulation  of 
PCB-containing  used  oil  that  is  burned 
for  energy  recovery.) 

RCRA  Requirements 

The  RCRA  used  oil  specification 
criteria  are  set  forth  at  40  CFR  279.11. 
The  specification  criteria  establish 
which  used  oil  fuels  may  be  biuned  in 
nonindustrial  burners  without 
regulation  under  RCRA.  The  used  oil 
fuel  specification  sets  maximum 
allowable  limits  for  arsenic,  cadmium, 
chromium,  lead,  and  total  halogens,  as 
well  as  a  minimum  flash  point. 
Although  the  PCB  regulations 
promulgated  pursuant  to  TSCA  are 
referenced  in  a  note  to  Table  1  in 
§  279.11,  the  presence  of  PCBs  in  used 
oil  is  not  one  of  the  criteria  for 
determining  whether  used  oil  that  is  to 
be  burned  for  energy  recovery  meets  the 
fuel  specification  for  piu-poses  of  RCRA 
regulation. 

Used  oil  that  is  to  be  burned  for 
energy  recovery  and  that  meets  the 
RCRA  fuel  specifications  of  §  279.11 
("on-specification"  used  oil)  is  not 
regulated  under  the  authority  of  Part  ■ 
279  provided  that:  (1)  Certain 
conditions  for  used  oil  fuel  marketers 
are  met,  and  (2)  the  used  oil  is  not 
mixed  or  contaminated  with  hazardous 
waste,  (Applicable  on-specification  used 
oil  fuel  marketer  requirements  can  be 
found  at  §§  279,72,  279.73,  and 
279,74(b),)  This  is  the  case, 
notwithstanding  that  a  used  oil  fuel  may 
contain  PCBs,  Although  the  RCRA 
regulations  do  not  identify  the  presence 
of  PCBs  in  used  oil  as  relevant  to  the 
determination  of  whether  the  used  oil  is 
on-  or  off-specification,  the  presence  of 
PCBs  in  used  oil  is  relevant  for 
determining  the  applicability  of  the 
TSCA  regulations  for  the  burning  of 
used  oil, 

TSCA  Requirements 

The  TSCA  rules  (specifically,  40  CFR 
761.20(e)(2))  establish  a  presiunption 


that  detectable  quantities  of  PCBs  are 
present  in  used  oils  to  be  burned  for 
energy  recovery.  The  presumption  can 
be  overcome  if  a  marketer  determines 
through  testing  or  other  specified 
procedures  that  the  used  oil  fuel  does 
not  contain  quantifiable  levels  (2  ppm) 
of  PCBs,  TSCA  rules  found  at  40  CFR 
761.20(a)  also  prohibit  burning  for 
energy  recovery  of  used  oil  that  contains 
(or  contained  prior  to  dilution)  PCBs  at 
concentrations  of  50  ppm  and  greater.  In 
addition,  §§  761.1(b)(5)  prohibits 
dilution  to  attain  PCB  concentrations 
either  below  50  ppm  or  below  2  ppm, 
(However,  see  decontamination 
provisions  at  40  CFR  761.79(a)(3)  and 
761.79(b).) 

The  TSCIA  regulations  establish 
requirements  for  the  marketing  and 
burning  for  energy  recovery  of  used  oils 
containing  detectable  quantities  of  PCBs 
at  concentrations  of  2  ppm  or  greater, 
but  less  than  50  ppm  (40  CFR  761.20(e)). 
Some  of  these  requirements  are 
incorporations  by  reference  of  Part  279 
requirements  for  the  marketing  and 
burning  for  energy  recovery  of  off- 
specification  used  oil.  Therefore,  by 
operation  of  the  TSCA  rules,  used  oil 
that  is  on-specification  under  the  RCRA 
rules  may  nevertheless  be  subject  to 
certain  requirements  specified  in  the 
RCRA  rules  for  off-specification  used 
oil. 

Specifically,  for  used  oil  burners,  the 
TSCA  rules  reference  some  of  the  RCRA 
off-specification  burner  requirements  of 
Part  279  Subpart  G,  including 
restrictions  on  burning,  notification 
requirements,  tracking  requirements, 
certification  requirements  and  record 
keeping  requirements.  (See  40  CFR 
761.20(e)(3)-{4)).  For  used  oil  marketers, 
the  TSCA  rules,  with  limited 
exceptions,  restrict  marketing  to 
qualified  incinerators,  to  marketers  who 
market  off-specification  used  oils,  and 
to  off-specification  burners  as  defined  in 
the  RCRA  Part  279  regulations  (See  40 
CFR  761.20(e)(1)).  The  TSCA  rules  also 
reference  the  RCRA  regulatory 
provisions  for  marketers  in  Part  279 
Subpart  H,  including  record  retention, 
notification,  tracking,  and  certification. 
The  fact  that  the  TSCA  rules  incorporate 
by  reference  these  RCRA  standards  does 
not  by  itself  mean  that  PCB-containing 
used  oil  is  regulated  under  RCRA 
authority  or  that  such  used  oil  is  off- 
specification  as  defined  by  Part  279. 

B.  Mixtures  ofCESQG  Waste  and  Used 
Oil 

Today's  rule  harmonizes  the 
applicability  of  40  CFR  Part  261  and 
Part  279  to  mixtures  of  conditionally 
exempt  small  quantity  generator 
(CESQG)  waste  and  used  oil  that  are  to 


be  recycled.  Specifically,  the  rule  makes 
clear  that  mixtures  of  CESQG  waste  and 
used  oil  that  are  to  be  recycled  are 
regulated  as  used  oil  under  the  used  oil 
management  standards. 
Notwithstanding  EPA's  regulator}- 
intent,  the  CESQG  provision,  40  CFR 
261. 5(j),  that  references  the  applicability 
of  the  used  oil  management  standards  to 
mixtures  of  CESQG  waste  and  used  oil 
that  are  to  be  recycled,  appears  to  limit 
the  applicability  of  the  used  oil 
management  standards  to  mixtiu^s  that 
are  to  be  recycled  by  burning  for  energy 
recovery.  Section  261. 5(j),  therefore, 
incorrectly  suggests  that  mixtures  of 
CESQG  wastes  and  used  oil  that  are  to 
be  recycled  in  a  manner  other  than  by 
burning  for  energy  recovery,  such  as  by 
re-refining,  would  not  be  subject  to  the 
used  oil  management  standards.  Indeed, 
because  CESQG  wastes  are  not  regulated 
as  hazardous  wastes,  §  261. 5(j)  would 
suggest  that  such  mixtures  that  are  re- 
refined  would  not  be  subject  to 
regulation  under  RCRA  Subtitle  C  or  the 
used  oil  management  standards. 

The  used  oil  management  standards, 
however,  apply  to  used  oil  to  be 
recycled  irrespective  of  what  form  of 
recycling  is  to  be  employed.  By  its 
terms,  the  presumption  in  40  CFR 
279.10(a)  that  used  oil  is  to  be  recycled 
(such  that  used  oil  is  presumptively 
subject  to  the  used  oil  management 
standards,  unless  it  is  disposed  or  sent 
for  disposal),  encompasses  any  type  of 
recycling.  The  recycling  presumption 
does  not,  for  instance,  condition  the 
applicability  of  the  used  oil 
management  standards  on  whether  used 
oil  is  recycled  by  burning  for  energy 
recovery  .or  by  re-refining.  Since  Part 
279  applies  to  used  oil  that  is  to  be 
recycled  without  regard  to  how  the  used 
oil  is  to  be  recycled.  Part  279  also 
applies  to  mixtiu-es  of  used  oil  and 
CESQG  wastes  that  are  to  be 
recyciedirrespective  of  how  that  mixture 
is  to  be  recycled. 

The  apparent  limitation  contained  in 
§261.5(j),  which  would  limit  the 
applicability  of  the  used  oil 
management  standards  to  mixtures  to  be 
burned  for  energy  recovery,  is  an  artifact 
of  the  pre-1992  used  oil  regulations  at 
40  era  Part  266,  which  only  regulated 
the  burning  of  used  oil.  When  the 
expanded  used  oil  management 
standards  were  promulgated  on 
September  10,  1992,  the  Agency 
inadvertently  failed  to  amend  §  261. 5(j) 
to  reflect  the  broader  scope  of  the  new 
Part  279.  Indeed,  the  corresponding 
provision  in  Part  279  that  addresses 
mixtures  of  CESQG  wastes  and  used  oil 
to  be  recycled,  §  279.10(b)(3),  does  not 
contain  the  apparent  limitation  found  in 
§  261. 5())  that  would  limit  the 
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recodified  at  40  CFR  279.74(b)  (57  FR 
41566,  September  10,  1992),  the 
regulations  required  that  a  marketer 
must  keep  a  record  of  each  shipment  of 
used  oil  to  £ui  on-specification  used  oil 
burner.  However,  the  marketer  who  first 
claims  that  used  oil  that  is  to  be  biuned 
for  energy  recovery  meets  the  fuel 
specification  might  choose  not  to  market 
the  used  oil  directly  to  an  on- 
specification  used  oil  biu"ner  (i.e.  a  non- 
industrial  oil  burner).  Instead,  the  on- 
specification  used  oil  might  be  marketed 
to  a  fuel  oil  distributor  for  subsequent 
sale  as  fuel  oil.  In  this  situation, 
§  279.74(b)  could  be  interpreted  to 
require  the  initial  marketer  of  the  on- 
specification  used  oil  to  keep  a  record 
of  all  subsequent  shipments  of  that  used 
oil  until  the  on-specification  used  oil 
reaches  a  used  oil  burner.  Today's  rule 
clarifies  that  the  initial  marketer  of  on- 
specification  used  oil  must  only  keep  a 
record  of  a  shipment  of  used  oil  to  the 
facility  to  which  the  initial  marketer 
delivers  the  used  oil.  The  initial 
marketer  need  not  keep  a  record  of  any 
subsequent  transfers  of  this  used  oil.  For 
example,  the  initial  marketer  would 
need  to  keep  a  record  of  a  shipment  of 
on-specification  used  oil  to  a  fuel  oil 
distributor,  but  the  initial  marketer 
would  not  need  to  keep  records  of 
shipments  of  this  used  oil  from  the  fuel 
oil  distributor  to  fuel  oil  burners  or 
other  fuel  oil  distributors. 

The  Agency  received  one  comment 
opposing  this  amendment  from  a  state 
in  response  to  the  May  6,  1998  proposal. 
The  commenter  was  concerned  that  the 
proposed  amendment  does  not  require 
tracking  of  used  oil  that  meets  the  used 
oil  fuel  specification  to  the  point  to 
which  it  is  burned  for  energy  recovery, 
and  thus  does  not  provide  adequate 
protection.  The  Agency  disagrees  with 
this  comment.  This  comment  opens  up 
the  merits  of  the  original  November  29, 
1985  rule  and  that  is  not  the  intent  of 
today's  rule.  As  with  the  issue  above 
discussing  mixtiu'es  of  CESQG  waste 
and  used  oil,  the  Agency  is  not 
reopening  the  merits  of  this  issue, 
because  the  Agency  addressed  the 
merits  of  this  issue  in  the  preamble  to 
the  November  29,  1985  rule  (50  FR 
49164  at  49189).  Today's  amendment 
does  not  represent  a  change  in  the 
requirements,  but  only  clarifies  the 
Agency's  intent  that  only  the  initial 
marketer  of  on-specification  used  oil 
must  keep  a  record  of  each  shipment  of 
used  oil  to  the  facility  to  which  it 
delivers  the  used  oil.  In  the  September 
23,  1991  supplemental  notice  of 
proposed  rulemaking  (56  FR  48000), 
EPA  did  not  propose  to  change  the 
tracking  requirements  or  the 


management  requirements,  originally 
promulgated  in  1985  for  used  oil  that 
meets  the  used  oil  fuel  specification.  In 
drafting  the  1992  rule,  EPA  only 
intended  to  recodify  the  tracking 
requirements  from  the  now  superseded 
Part  266.  It  has  always  been  the 
Agency's  position  that  used  oil  that  is  to 
be  burned  for  energy  recovery  that 
meets  the  used  oil  fuel  specification  is 
a  commodity  that  will  be  properly 
handled  like  any  other  fuel.  The  Agency 
has  always  intended  that  used  oil  that 
is  to  be  burned  for  energy  recovery  only 
be  regulated  under  the  Used  Oil 
Management  Standards  until  it  has  been 
determined  to  meet  the  used  oil  fuel 
specification.  Once  it  has  been 
determined  to  meet  the  fuel 
specification  and  the  marketer  complies 
with  40  CFR  279.72,  279.73,  and 
279.74(b),  the  used  oil  is  no  longer 
regulated  by  the  Used  Oil  Management 
Standards.  If  the  used  oil  is  not  burned 
for  energy  recovery  and  is  recycled  by 
other  means  or  disposed,  it  is  regulated 
as  used  oil  under  the  Used  Oil 
Management  Standards.  Even  if  the 
Agency  were  to  address  the  merits  of 
this  issue,  we  would  continue  to  take 
the  position  as  we  are  taking  in  today's 
amendment,  because,  for  the  reasons 
discussed  above,  the  Agency  believes 
that  the  tracking  requirements  would 
provide  adequate  protection.  The 
commenter  has  provided  no  new 
information  or  arguments  that  would 
lead  us  to  change  this  long-standing 
position.  Notwithstanding  this 
clarification  of  the  federal  regulations,  a 
state  may  regulate  used  oil  more 
stringently  than  the  federal  used  oil 
management  program.  ^ 

ni.  state  Authority 

Under  section  3006  of  RCRA,  EPA 
may  authorize  a  qualified  State  to 
administer  and  enforce  a  hazardous 
waste  program  within  the  State  in  lieu 
of  the  federal  program,  and  to  issue  and 
enforce  permits  in  the  State.  Following 
authorization,  the  state  requirements 
authorized  by  EPA  apply  in  lieu  of 
equivalent  Federal  requirements  and 
become  Federally-enforceable  as 
requirements  of  RCRA.  EPA  maintains 
independent  authority  to  bring 
enforcement  actions  under  RCRA 
sections  3007,  3008,  3013,  and  7003. 
Authorized  states  also  have 
independent  authority  to  bring 
enforcement  actions  under  state  law. 

A  state  may  receive  authorization  by 
following  the  approval  process 
described  in  40  CFR  part  271.  Part  271 
of  40  CFR  also  describes  the  overall 
standards  and  requirements  for 
authorization.  After  a  state  receives 
initial  authorization,  new  Federal 
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regulatory  requirements  promulgated 
under  the  authority  in  the  RCRA  statute 
which  existed  prior  to  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  do  not  apply  in 
that  state  imtil  the  state  adopts  and 
receives  authorization  for  equivalent 
state  requirements.  The  state  must  adopt 
such  requirements  to  maintain 
authorization.  In  contrast,  under  RCRA 
section  3006(g),  (42  U.S.C.  6926(g)),  new 
Federal  requirements  and  prohibitions 
imposed  pursuant  to  HSWA  provisions 
take  effect  in  authorized  states  at  the 
same  time  that  they  take  effect  in 
unauthorized  States.  Although 
authorized  states  still  are  required  to 
update  their  hazardous  waste  programs 
to  remain  equivalent  to  the  Federal 
program,  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 
authorized  states,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorizes  the  state  to  do  so.  Authorized 
states  are  required  to  modify  their 
programs  only  when  EPA  promulgates 
Federal  requirements  that  are  more 
stringent  or  broader  in  scope  than 
existing  Federal  requirements. 

RCRA  section  3009  allows  the  states 
to  impose  standards  more  stringent-tjian 
those  in  the  Federal  program.  See  also 
40  CFR  271. l(i).  Therefore,  authorized 
states  are  not  required  to  adopt  Federal 
regulations,  either  HSWA  or  non- 
HSWA,  that  are  considered  less 
stringent. 

Today's  rule  corrects  and  clarifies  the 
scope  of  certain  regulatory  requirements 
and  is,  therefore,  considered  to  be  no 
more  stringent  than  the  existing  federal 
standards.  Authorized  States  are  only 
required  to  modify  their  programs  when 
EPA  promulgates  federal  regulations 
that  are  more  stringent  or  broader  in 
scope  than  the  existing  federal 
regulations.  Therefore,  States  that  are 
authorized  for  the  used  oil  management 
standards  are  not  required  to  modify 
their  programs  to  adopt  today's  rule. 
However,  EPA  strongly  urges  States  to 
do  so. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden  since  it 
does  not  represent  any  change  in 
requirements,  but  only  clarifies  the 
Agency's  intent  with  respect  to  certain 
provisions  in  the  Used  Oil  Management 
Standards.  However,  the  Office  of 
Management  and  Budget  (OMB)  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  (40  CFR  Part  279) 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2050-0124  (EPA  ICR  No.  1286.06). 

Copies  of  the  ICR  document(s)  may  be 
obtained  from  Susan  Auby,  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460-0001,  by 
email  at  auby.susan@epa.gov,  or  by 
calling  (202)  260-4901.  A  copy  may  also 
be  downloaded  off  the  internet  at 
http://www.epa.gov/icr.  Include  the  ICR 
and/ or  OMB  number  in  any 
correspondence. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 


information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
,  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration's  regulations  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  today's  nile  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Today's  rule  will  not  impact 
any  small  entity  because  it  does  not 
impose  regulatory  requirements  or 
otherwise  substantively  change  existing 
requirements.  The  rule  eliminates 
drafting  errors  and  ambiguities  in  the 
used  oil  management  standards  so  as  to 
clarify  the  Agency's  intended  result. 
Even  if  the  rule  were  viewed  as  a 
change,  the  rule  would  result  in  lesser 
regulatory  impact  than  under  existing 
requirements. 

D.  Unfunded  Mandates  Reform  Act 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
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E.  Executive  Oi  der  13132:  Federalism 

Executive  Older  13132,  entitled    , 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoiuitable  pr  >cess  to  ensure 
"meaningful  aiid  timely  input  by  State 


and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
reg\ilations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  luiless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  because  it  does 
not  impose  regulatory  requirements  or 
otherwise  substantively  change  existing 
requirements.  Today's  rule  eliminates 
drafting  errors  and  ambiguities  in  the 
used  oil  management  standards  so  as  to 
clarify  the  Agency's  intended  result. 
Even  if  today's  rule  were  viewed  as  a 
change,  it  would  result  in  lesser 
regulatory  impact  than  under  existing 


requirements.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000)  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  Today's  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  Specifically, 
today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments  because  it 
does  not  impose  regulatory 
requirements  or  otherwise  substantively 
change  existing  requirements.  Today's 
rule  eliminates  drafting  errors  and 
ambiguities  in  the  used  oil  management 
standards  so  as  to  clarify  the  Agency's 
intended  result.  Even  if  today's  rule 
were  viewed  as  a  change,  it  would  result 
in  lesser  regulatory  impact  than  current 
requirements.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Children's 
Health 

"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaiuied  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

H.  Executive  Order  13211:  Energy 
Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  luider 
Executive  Order  12866. 
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/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

J.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  'major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  September  29,  2003. 

V.  Effective  Date 

Because  the  regulated  community 
does  not  need  6  months  to  come  into 
compliance  with  this  rule,  EPA  finds, 
pursuant  to  RCRA  section  3010(b)(1), 
that  this  rule  can  be  made  effective  in 
less  than  six  months. 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection,  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  279  l 

Conditionally  exempt  small  quantity 
generator  (CESQG),  Environmental 
protection,  Hazardous  waste, 
Polychlorinated  biphenyls  (PCBs),  Solid 


waste.  Recycling,  Response  to  releases. 
Used  oil.  Used  oil  specification. 

Dated:  July  23,  2003.  ^ 

Marianne  L.  Horinko. 
Acting  Administrator. 

■  For  the  reasons  set  out  in  the  preamble, 
chapter  I  of  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  261— IDENTinCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

■  1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921, 
6922,  6924(y)  and  6938. 

§261.5    [Amended] 

■  2.  Section  261. 5(j)  is  amended  by 
removing  both  phrases,  "if  it  is  destined 
to  be  burned  for  energy  recovery." 

PART  279— STANDARDS  FOR  THE 
MANAGEMENT  OF  USED  OIL 

■  1.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

Authority:  Sections  1006,  2002(a),  3001 
through  3007,  3010,  3014,  and  7004  of  the 
Solid  Waste  Disposal  Act,  as  amended  (42 
U.S.C.  6905,  6912(a),  6921  through  6927. 
6930,  6934,  and  6974);  and  Sections  101(37) 
and  114(c)  of  CERCLA  (42  U.S.C.  9601(37) 
and  9614(c)). 

■  2.  Section  279.10  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§279.10    Applicability. 

***** 

(i)  Used  oil  containing  PCBs.  Used  oil 
containing  PCBs  (as  defined  at  40  CFR 
761.3)  at  any  concentration  less  than  50 
ppra  is  subject  to  the  requirements  of 
this  Part  unless,  because  of  dilution,  it 
is  regulated  under  40  CFR  Part  761  as 
a  used  oil  containing  PCBs  at  50  ppm  or 
greater.  PCB-containing  used  oil  subject 
to  the  requirements  of  this  Part  may  also 
be  subject  to  the  prohibitions  and 
requirements  found  at  40  CFR  Part  761, 
including  §  761.20(d)  and  (e).  Used  oil 
containing  PCBs  at  concentrations  of  50 
ppm  or  greater  is  not  subject  to  the 
requirements  of  this  Part,  but  is  subject 
to  regulation  under  40  CFR  Part  761.  No 
person  may  avoid  these  provisions  by 
diluting  used  oil  containing  PCBs, 
unless  otherwise  specifically  provided 
for  in  this  Part  or  Part  761  of  this 
chapter. 

■  3.  Section  279.74  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


recovery  meets  the  fuel  specifications 
under  §  279.11  must  keep  a  record  of 
each  shipment  of  used  oil  to  the  facility 
to  which  it  delivers  the  used  oil. 
Records  for  each  shipment  must  include 
the  following  information: 

(1)  The  name  and  address  of  the 
facility  receiving  the  shipment; 

(2)  The  quantity  of  used  oil  fuel 
delivered; 

(3)  The  date  of  shipment  or  delivery; 
and 

(4)  A  cross-reference  to  the  record  of 
used  oil  analysis  or  other  information 
used  to  make  the  determination  that  the 
oil  meets  the  specification  as  required 
under  §  279.72(a). 
***** 

[PR  Doc.  03-19275  Filed  7-29-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D 
072303B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Sablefish  by  Vessels 
Using  Trawl  Gear  In  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


§279.74    Tracking. 

***** 

(b)  On-specification  used  oil  delivery. 
A  generator,  transporter,  processor/re- 
refiner,  or  biuner  who  first  claims  that 
used  oil  that  is  to  be  burned  for  energy 


SUMMARY:  NMFS  is  prohibiting  retention 
of  sablefish  by  vessels  using  trawl  gear 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska  (GOA).  NMFS  is 
requiring  that  catch  of  sablefish  by 
vessels  using  trawl  gear  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  because  the  allocation  of 
the  sablefish  2003  total  allowable  catch 
(TAG)  assigned  to  trawl  gear  in  this  area 
has  been  reached. 

DATES:  Effective  1-200  hrs.  Alaska  local 
time  (A.l.t.),  July  26,  2003,  until  2400 
hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton, 907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  3ie 


I 
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Authority:  16 
Dated:  July  2;  1 
Bruce  C.  Morel  ead 

Acting  Director 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  030416087-3176-02;  I.D. 
032603C] 

RIN  0648-AQ75 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Amendment  of 
Eligibility  Criteria  for  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
Pacific  Cod  Hool(-and-Line  and  Pot 
Gear  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMIMARY:  NMFS  issues  a  final  rule  to 
amend  eligibility  criteria  for  Pacific  cod 
endorsements  to  groundfish  licenses 
issued  under  the  License  Limitation 
Program  (LLP).  These  endorsements  are 
necessary  to  participate  in  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI)  Pacific  cod  hook-and-line 
or  pot  gear  fisheries  with  vessels  greater 
than  or  equal  to  60  feet  (18.3  m)  length 
overall  (LOA).  This  action  is  necessary 
to  allow  additional  participation  in  the 
BSAI  Pacific  cod  hook-and-line  or  pot 
gear  fisheries,  as  intended  by  the  North 
Pacific  Fishery  Management  Council 
(Council).  The  intended  effect  of  this 
action  is  to  prevent  unnecessary 
restriction  on  participation  in  the  BSAI 
Pacific  cod  hook-and-line  or  pot  gear 
fisheries  and  to  conserve  and  manage 
the  Pacific  cod  resources  in  the  BSAI  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
DATES:  Effective  on  August  29,  2003. 
ADDRESSES:  Copies  of  the  Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (RIR/IRFA)  and  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  prepared  for  this  action  are 
available  from  NMFS,  Alaska  Region, 
P.O.  Box  21668,  Juneau,  AK  99802, 
Attn:  Lori  Durall,  telephone  907-586- 
7247.  Copies  of  the  Environmental 
Assessment  (EA)/RIR/IRFA  prepared  for 
Amendment  67  and  the  2002  Stock 
Assessment  and  Fishery  Evaluation 
(SAFT;)  Report  are  available  from  the 
North  Pacific  Fishery  Management 
Council,  605  W.  4th  Avenue,  Suite  306, 
Anchorage,  AK  99501;  telephone  907- 
271-2809. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  907-586-7228,  or  email 
at  meIanie.brown@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  BSAI 
under  the  Fishery  Management  Plan  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (FMP).  The  Council  prepared  the 
FMP  under  the  authority  of  the 
Magnuson-Stevens  Act.  Regulations 
governing  U.S.  fisheries  and 
implementing  this  FMP  appear  at  50 
CFR  parts  600  and  679. 

Background 

The  background  regarding  this  action 
is  detailed  in  the  preamble  to  the 
proposed  rule  published  April  25,  2003 
(68  FR  20360).  Public  comments  on  the 
proposed  rule  were  invited  through  May 
27,  2003.  Background  regarding  the  LLP 
may  be  found  in  the  final  rule 
implementing  the  LLP  (63  FR  52642, 
October  1,  1998). 

This  action  amends  the  regulatory 
language  at  §  679.4(k)(9)(iii)(F)  to 
specify  that  a  person  who  owns  the 
qualifying  harvest  history  of  Pacific  cod 
from  a  vessel,  but  who  also  owned  a 
LLP-qualifying  groundfish  fishing 
history  from  a  different  vessel  at  the 
time  the  qualifying  Pacific  cod 
threshold  harvests  were  made,  is 
eligible  for  the  Pacific  cod  endorsement 
on  the  person's  LLP  groundfish  license. 
To  prevent  an  increase  in  the  number  of 
LLP  groundfish  licenses,  the  regulations 
also  are  amended  to  restrict  the  LLP 
qualifying  history  and  the  Pacific  cod 
qualifying  history  of  any  one  vessel  to 
no  more  than  one  LLP  groundfish 
license  endorsed  for  Pacific  cod  hook- 
and-line  and/or  pot  gear  fisheries.  This 
amendment  limits  the  number  of  vessels 
allowed  to  participate  in  the  Pacific  cod 
hook-and-line  and/or  pot  gear  fisheries, 
as  intended  by  the  Council  in 
developing  the  LLP. 

Comments 

The  only  comment  received  on  the 
proposed  rule  is  summarized  here. 

Comment :  The  author  of  the 
comment  supports  the  intent  to  allow 
additional  participation  in  the  BSAI 
Pacific  cod  hook-and-line  and  pot 
fisheries,  but  is  concerned  that  part  of 
the  new  regulatory  amendment  would 
be  overly  restrictive.  The  author  states 
that  the  regulatory  amendment  would 
alter  the  effects  of  the  existing 
exemptions  for  eligibility  for  a  Pacific 
cod  endorsement,  including  the 
hardship  provisions.  The  language  at 
§  679.4(k)(9)(iii)(F)(3)  may  be 
inconsistent  with  some  circumstances  of 
the  hardship  provision.  The  author 
stated  that  the  hardship  provisions 
allow  Pacific  cod  harvested  from  a 
single  vessel  to  be  used  to  meet  the 
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eligibility  criteria  for  a  Pacific  cod 

endorsement  on  more  than  one  LLP 

license  and  that  language  at 

§  679.4(k)(9)(iii)(F)(3)  may  not  allow  for 

this  application  of  the  hardship 

provisions. 

Response:  NMFS  has  determined  that 
the  proposed  regulatory  language  has  no 
effect  on  the  current  exemptions  for 
Pacific  cod  endorsement  eligibility  or  on 
the  "hardship"  (unavoidable 
circumstance)  provisions.  The  current 
regulation  at  §  679.4(k)(9)(v)(A) 
authorizes,  in  limited  instances,  the 
combination  of  qualifying  harvests  from 
a  sunken  vessel  with  harvests  from  a 
replacement  vessel  to  satisfy  the 
endorsement  requirements.  This  final 
rule  does  not  change  that  section. 
Section  679.4(k)f9)(v)(B),  in  very  limited 
situations,  allows  the  agency  to  make 
conjectiu^s  regarding  qualifying 
harvests,  for  circumstances  beyond  the 
applicant's  control,  if  an  applicant  can 
demonstrate  on  the  record  that 
qualifying  harvests  would  have  been 
made.  This  "hardship"  provision  is  not 
affected  by  this  final  rule.  This  final  rule 
simply  clarifies,  consistent  with  Council 
intent,  that  the  fishing  activities  of  one 
vessel  may  not  give  rise  to  Pacific  cod 
endorsements  on  more  than  one  LLP 
license. 

Changes  From  the  Proposed  Rule 

Section  679.4(k)(9)(iii)(F)(2)  was 
changed  in  the  final  rule  from  the 
proposed  rule  to  improve  the  clarity  of 
the  text.  The  phrase  "by  that  vessel" 
was  considered  redundant  and  is 
removed.  To  clarify  the  type  of 
endorsement-qualifying  harvest  history, 
the  words  "Pacific  cod"  were  inserted 
before  the  text  "endorsement-qualifying 
harvest."  These  changes  provide  clarity 
and  are  not  substantial. 

Classification 

NMFS  prepared  a  FRFA  to  evaluate 
the  impact  of  this  action  on  small 
entities,  in  accordance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act  of  1980,  as  modified  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  604(a)). 
The  intentions  of  this  action  were 
explained  in  the  preamble  to  the 
proposed  rule  (68  FR  20360,  April  25. 
2003). 

An  IRFA  was  prepared  for  the 
proposed  rule  and  was  described  in  the 
Classification  section  of  the  preamble  to 


the  proposed  rule.  The  public  comment 
period  ended  on  May  27.  2003.  No 
comments  were  received  on  the 
economic  impacts  of  the  proposed  rule. 

The  entities  regulated  by  this  action 
are  those  that  did  not  qualify  for  a 
Pacific  cod  endorsement  under  a  final 
rule  published  on  April  15,  2002  (67  FR 
18129),  and  would  qualify  under  the 
approach  as  proposed  by  the  Council  in 
October  2002.  According  to  an  analysis 
prepared  to  support  the  Council's 
October  2002  deliberations,  six  entities 
appear  to  be  affected  by  this  action.  Two 
of  these  are  freezer  longliners  (hook- 
and-line  catcher-processor  vessels);  one 
is  a  pot  catcher  processor  vessel  and 
three  are  pot  catcher  vessels.  The 
economic  appendix  to  the  2002  SAFE 
Report  (see  ADDRESSES)  indicates  that  31 
hook-and-line  catcher  processor  vessels 
active  in  the  BSAI  harvesting  of  Pacific 
cod  were  worth  less  than  $3.5  million 
each  in  2001,  while  14  harvesting  of 
Pacific  cod  were  worth  more  than  $3.5 
million  each.  All  BSAI  pot  catcher 
processor  vessels  and  pot  catcher 
vessels  are  small  entities.  Thus,  about 
two-thirds  of  the  vessels  in  this  class  in 
the  BSAI  are  shiall  entities.  All  six 
entities  were  treated  as  small  entities  for 
the  purpose  of  this  analysis. 

This  regulation  does  not  impose  new 
recordkeeping  or  reporting  requirements 
on  the  regulated  small  entities. 

This  action  has  no  adverse  economic 
impacts  on  these  entities.  Each  of  these 
six  small  entities  would  be  allowed  to 
claim  additional  annual  harvests  to 
qualify  for  the  BSAI  Pacific  cod 
endorsements  to  the  LLP. 

A  status  quo  alternative  to  the  action 
was  considered  but  not  adopted.  It  does 
not  achieve  the  stated  objective  of  the 
Council  for  this  action  or  reduce  the 
potential  adverse  economic  burden  on 
the  small  entities  identified  as  subject  to 
direct  regulation  by  this  action. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Fart  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  July  24,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  reasons  set  out  in  the  preamble,  50 
CFR  part  679  is  amended  to  read  as 
follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OPF 
ALASKA 

■  1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.;  1801  ef 
seq.;  3631  ef  seq.:  Title  II  of  Division  C,  Pub. 
L.  105-277:  Sec.  3027,  Pub.  L.  106-31:  113 
Stat.  57:  16  U.S.C.  1540(f):  and  Sec.  209,  Pub. 
L.  106-554. 

■  2.  In  §  679.4,  paragraph  (k)(9)(iii)(F)  is 
revised  to  read  as  follows: 

§679.4    Permits. 

***** 

(k)  *  *  * 

(9)  *  *  * 

(iii)  *  *  * 

(F)  Harvests  within  the  BSAI  Would 
count  toward  eligibility  amounts  in  the 
table  at  paragraph  (k)(9)(ii)  of  this 
section  if: 

{!]  Those  harvests  were  made  from 
the  vessel  that  was  used  as  the  basis  of 
eligibility  for  the  license  holder's  LLP 
groundfish  license,  or 

(2)  Those  harvests  were  made  from  a 
vessel  that  was  not  the  vessel  used  as 
the  basis  of  eligibility  for  the  license 
holder's  LLP  groundfish  license, 
provided  that,  at  the  time  the 
endorsement-qualifying  Pacific  cod 
harvests  were  made,  the  person  who 
owned  such  Pacific  cod  endorsement- 
qualifying  fishing  history  also  owned 
the  fishing  histor>'  of  a  vessel  that 
satisfied  the  requirements  for  the  LLP 
groundfish  license. 

(5)  Notwithstanding  the  provisions  of 
paragraph  (k)(9)(iii)(F)(2)  of  this  section, 
the  LLP  groundfish  license  qualifying 
history  or  the  Pacific  cod  qualifying 
history  of  any  one  vessel  may  not  be 
used  to  satisfy  the  requirements  for 
issuance  of  more  than  one  LLP 
groundfish  license  endorsed  for  the 
BSAI  Pacific  cod  hook-and-line  or  pot 
gear  fisheries. 
***** 

[FR  Doc.  03-19425  Filed  7-29-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  nsurance  Covporation 

7CFRPart45r 
RIN  0563-AB76 


Common  Cro|  > 
Blueberry  Crqp 


AGENCY:  Fede 
Corporation, 
ACTION:  Proposed 
comments. 


Insurance  Regulations; 
Insurance  Provisions 


lal  Crop  Insurance 
USDA. 

rule  with  request  for 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (f  CIC)  proposes  to  add  to  7 
CFR  part  457  i  new  §457.166  that 
provides  for  tl  e  insurance  of 
Blueberries.  T  \e  provisions  will  be  used 
in  conjunctioi  with  the  Common  Crop 
Insurance  Pol:  cy  Basic  Provisions  (Basic 
Provisions),  wmich  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  int  mded  effect  of  this  action 
is  to  convert  t  le  blueberry  pilot  crop 
insurance  pro  ;ram  to  a  permanent 
insurance  pro  ;ram  administered  by 
FCIC  for  the  2  )05  and  succeeding  crop 
years.  In  this  rule  the  Risk  Management 
Agency  (RMA  particularly  calls 
attention  to,  a  id  solicits  comments  on 
the  provisions  contained  in  section  5, 
Cancellation  a  nd  Termination  Dates, 
and  Section  7  Insurance  Period,  that 
were  modifiec  to  accommodate  year- 
round  insurai  ce  coverage  for 
blueberries. 

DATES:  Writtei  i  comments  and  opinions 
on  this  propoi  ed  rule  will  be  accepted 
until  close  of  )usiness  September  29, 
2003  and  will  be  considered  when  the 
rule  is  to  be  ir  ade  final.  The  comment 
period  for  inf(  rmation  collections  under 
the  Paperworl ;  Reduction  Act  of  1995 
continues  thriiugh  September  29,  2003. 
ADDRESSES:  Ir  terested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  I  'roduct  Development 
Division,  Fed  sral  Crop  Insurance 
Corporation. '  Jnited  States  Department 
of  Agriculture ,  6501  Beacon  Drive,  Stop 
0812,  Room  4  21,  Kansas  City,  MO 
64133.  Commsnts  titled  "Blueberry 
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Crop  Insurance  Provisions"  may  be  sent 
via  the  Internet  to 

"directorpdd@rm.fcic.usda.gov."  A  copy 
of  each  response  will  be  available  for 
public  inspection  and  copying  from  7 
a.m.  to  4:30  p.m.,  CST  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Klein,  Risk  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO  address  listed  above, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
Not-Significant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collections  of 
information  for  this  rule  have  been 
previously  approved  by  OMB  under 
control  number  0563-0053  through 
February  28.  2005. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  13132 

The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 
on  States,  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  no 
consultation  with  States  is  required. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  availability  of  insurance  for  the 
current  population  of  blueberry  entities 
is  limited  to  selected  counties  in  nine 
pilot  states  that  have  significant 
blueberry  production.  New  provisions 
included  in  this  rule  will  not  impact 
small  entities  to  a  greater  extent  than 
large  entities.  Under  the  Basic 
Provisions,  every  producer  is  required 
to  complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  proposed  rule 
does  not  alter  those  requirements.  The 
amount  of  work  required  of  insurance 
companies  delivering  and  servicing 
these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24.  1983. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
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Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  offered  a  pilot  crop  insurance 
program  for  blueberries  beginning  with 
the  1995  crop  year  in  selected  coimties 
in  Michigan,  Mississippi,  New  Jersey, 
and  North  Carolina.  In  1997  the  pilot 
program  was  expanded  to  include  two 
counties  with  lowbush  blueberries  in 
Maine,  and  in  1999  it  was  expanded  to 
include  five  additional  North  Carolina 
counties.  It  was  expanded  to  selected 
counties  in  Alabama,  Florida,  Georgia, 
and  South  Carolina  for  the  2000  crop 
year.  For  the  2002  crop  year,  blueberry 
crop  insurance  is  available  in  selected 
counties  in  Alabama,  Florida,  Georgia, 
Maine,  Michigan,  Mississippi,  New 
Jersey,  North  Carolina,  and  South 
Carolina. 

The  pilot  program  has  provided  a 
valuable  risk  management  tool  and  has 
favorable  insurance  experience  since  the 
pilot  program  was  initiated.  The 
combined  loss  ratio  from  1995  through 
the  2001  crop  yeai-  has  been 
approximately  .40.  The  highest  loss 
ratio  for  the  pilot  program  was  in  1996, 
at  .77.  Loss  ratios  for  the  other  years  of 
the  pilot  program  were  significantly 
lower,  at  .64  and  below.  The  major 
causes  of  loss  (accounting  for 
approximately  76  percent  of 
indemnities  paid)  from  1995  through 
2001  were  hail,  freeze,  frost,  drought, 
and  insufficient  chilling  hours. 

FCIC  has  decided  to  convert  the 
blueberry  pilot  program  a  permanent 
crop  insurance  program  beginning  with 
the  2005  crop  year.  To  effectuate  this 
conversion,  FCIC  proposes  to  add  to  the 
Common  Crop  Insurance  Regulations  (7 
CFR  part  457),  a  new  section,  7  CFR 
457.166,  Blueberry  Crop  Insurance 
Provisions  effective  for  the  2005  and 
succeeding  crop  years.  The  blueberry 
pilot  program  is  an  actual  production 
history  (APH)  insurance  plan  of 
multiple  peril  crop  insurance.  Insurance 
is  provided  against  the  standard  causes 
of  loss  such  as  adverse  weather,  fire, 
etc.,  insufficient  chilling  hours  to 
effectively  break  dormancy,  and  loss  of 
quality.  Unjt  division  is  limited  to  basic 
units,  imless  otherwise  specified  in  the 
Special  Provisions  of  Insurance.  The 
Special  Provisions  allow  optional  units 
by  type  for  the  rabbiteye  and  highbush 
types  in  Alabama,  Florida,  Georgia, 
North  Carolina,  and  South  Carolina. 
The  overall  participation  rate  has 
been  approximately  56  percent.  The 
number  of  policies  earning  premiums 
increased  77  percent  from  1995  to  2001. 
Under  the  blueberry  pilot  crop 
insurance  program,  2,291  policies  and 
approximately  151,000  acres  were 
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insured  for  the  1995  through  2001  crop 
years. 

During  the  pilot  program, 
modifications  were  made  to  improve  the 
loss  adjustment  procedures.  Policy 
language  was  also  added  to 
accommodate  insuring  lowbush 
blueberry  varieties,  after  the  first  two 
Maine  counties  with  lowbush 
blueberries  were  added  to  the  pilot 
program  in  1997. 

As  a  result  of  the  pilot  program 
experience  and  program  reviews, 
several  changes  have  been  made  to  the 
pilot  program  and  are  incorporated  in 
this  proposed  rule.  The  most  significant 
changes  are  as  follows:  (1)  Modified 
provisions  to  increase  the  number  of 
days  for  insurance  to  attach  from  10  to 
20  days  to  allow  time  for  companies  to 
complete  inspections;  (2)  added 
provisions  to  eliminate  any  lapse  in 
insurance  coverage  between  crop  years 
to  ensure  that  all  insurable  perils  are 
covered;  (3)  added  provisions  to  specify 
that  if  the  insured  policy  is  canceled  or 
terminated  for  any  crop  year  after 
insurance  attached  for  that  crop  year, 
but  on  or  before  the  cancellation  and 
termination  dates,  whichever  is  later, 
then  insurance  will  not  be  considered  to 
have  attached  for  that  year  and  no 
premium,  administrative  fee,  or 
indemnity  will  be  due;  (4)  added 
provisions  to  clarify  that  an  insurance 
provider  may  not  cancel  an  insured's 
policy  when  an  insured  cause  of  loss 
has  occurred  after  insurance  attached, 
but  prior  to  the  cancellation  and 
termination  date;  (5)  added  a  provision 
that  notifies  the  insured  that  they  may 
be  required  to  harvest  a  sample  that  the 
insurance  provider  selects  for  appraisal 
purposes  to  simplify  the  loss  adjustment 
process;  (6)  added  quality  adjustment 
provisions  for  determining  production 
to  count  for  mature  blueberries, 
harvested  or  unharvested,  that  have 
been  damaged  to  the  extent  the 
blueberries  cannot  be  sold  for  fresh  or 
processing  (If  damaged  blueberry 
production  is  sold,  the  production  to 
count  is  determined  by  dividing  the 
price  received  for  the  damaged 
blueberries  by  the  applicable  price 
election  and  multiplying  that  factor  by 
the  production  sold);  (7)  added 
provisions  to  reduce  the  indemnity  for 
affected  acreage  in  a  unit  by  the 
percentage  of  premium  reduction 
specified  in  the  Special  Provisions  for 
frost  protection  equipment  if  the 
insurance  provider  determines  that  the 
frost  protection  equipment  was  not 
properly  utilized  or  not  correctly 
reported. 

The  proposed  provisions  will  be 
effective  for  the  2005  and  succeeding 
crop  years.  These  provisions  will 


replace  and  supersede  the  current 
unpublished  provisions  that  insure 
blueberries  under  pilot  program  status. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Blueberry,  Reporting 
and  recordkeeping  requirements. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  457  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

2.  Section  457.166  is  added  to  read  as 
follows: 

§457.166    Bluet>erry  crop  insurance 
provisions. 

The  Blueberry  Crop  Insurance 
Provisions  for  the  2005  and  succeeding 
crop  years  are  as  follows: 
FCIC  policies: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 

(Appropriate  title  for  insurance 
provider) 

Both  FCIC  and  reinsured  policies: 

Blueberry  crop  insurance  provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as 
follows:  (1)  the  Catastrophic  Risk 
Protection  Endorsement,  if  applicable; 
(2)  the  Special  Provisions;  (3)  these  Crop 
Provisions;  and  (4)  the  Basic  Provisions 
with  (1)  controlling  (2).  etc. 

1.  Definitions 

Blueberry  production— All  mature 
harvested  and  appraised  blueberries, 
excluding  plant  material  and  unsound 
blueberries  eliminated  during  the 
inspection  process  by  either  wash  or 
dry-line  methods  or  field  appraised  in 
an  equivalent  marmer,  usually  referred 
to  as  first  net  weight. 

Direct  marketing — Sale  of  the  insured 
crop  directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as 
a  wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an 
on-farm  or  roadside  stand,  farmer's 
market,  or  permitting  the  general  public 
to  enter  the  field  for  the  purpose  of 
picking  the  crop. 

Dry-line — A  process  by  which  the 
blueberries  are  run  across  a  "sorting 
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belt"  to  allow 
blown  off,  the 
and  unsound 
mechanicallv 

Harvest 
from  the  bush 


or  plant  material  to  be 
blueberries  to  be  sized, 
I  lueberries  to  be  removed 
)y  the  belt  or  by  hand. 
Pii:king  mature  blueberries 
4s  either  by  hand  or 


machine. 

Mechanical 
blueberries 
tools. 

Pound — Six 

Production 
number  of  po 
multiplying 
by  the  coverag^ 
elect. 

Prune — A  cilltural 


damage — Damage  to  the 
capsed  by  machinery  or 


een  ounces  avoirdupois. 

iuarantee  (per  acre) — The 
s  determined  by 
approved  yield  per  acre 
level  percentage  you 


ind 


the 


lowl 


to  increase 
follows: 

(a)  For 
by  which  the 
mowed;  and 

(b)  For  all  o 
by  which  parti 
or  the  bush  is 

Unsound 
that  is  not  con$i 
production 
immature,  so 
insects,  wildli 
mechanically 
the  fruit  is  not 


practice  performed 
bliieberry  production  as 


b  ish  blueberries,  a  process 
i  creage  is  either  burned  or 

I  her  blueberries,  a  process 

of  the  bush  are  cut  off 

;ut  back, 
blueberries — Blueberry  fruit 

idered  as  blueberry 
because  it  is  undersized, 
overripe,  damaged  by 

e,  disease,  or 

lamaged  to  the  extent  that 

marketable. 


3fl. 


2.  Unit  Divisicn 

Notwithstar  d 
Basic  Provisiops 
limited  to  has 
section  1  of  th 
otherwise  spe^i 
Provisions. 


3.  Insurance 
Levels,  and 
Indemnities 


th3 


ea  :h  1 


hav3 


or  ( 


you 


In  addition 
section  3  of 

(a)  You  may 
election  for 
designated  in 
The  price  e 
type  must 
relationship  t( 
offered  by  us 
example,  if 
the  maximum 
type,  you  mus  t 
of  the  maximum 
other  types. 

(b)  You  muit 
applicable)  by 
date  designate  d 
Provisions: 

(1)  For  all 
damage;  removal 
practices,  or 
may  reduce 
the  yield  upon 
guarantee  is 
affected  acres 
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ing  section  34  of  the 
blueberry  acreage  is 

units  as  defined  in 
3  Basic  Provisions,  unless 
ified  in  the  Special 


G  uarantees.  Coverage 
Prices  for  Determining 


o  the  requirements  of 
Basic  Provisions: 
select  only  one  price 

blueberry  type 
he  Special  Provisions, 
leciions  you  choose  for  each 
the  same  percentage 
the  maximum  price 
each  type.  For 
choose  100  percent  of 
price  election  for  one 
also  choose  100  percent 
price  election  for  all 

report  (by  type  if 
the  production  reporting 
"  in  section  3  of  the  Basic 


es  of  blueberries:  any 
of  bushes;  change  in 
other  circumstance  that 
expected  yield  below 
which  the  insurance 
b^sed,  and  the  number  of 
and 


type 


a[iy  I 
the 


(2)  For  highbush  and  rabbiteye 
blueberry  types: 

(i)  The  number  of  bearing  bushes  on 
insurable  and  uninsurable  acreage;  and 

(ii)  The  age  of  the  bushes  and  the 
planting  pattern. 

(c)  We  will  reduce  the  yield  used  to 
establish  your  production  guarantee  as 
necessary,  based  on  our  estimate  of  the 
effect  of  the  following:  removal  of 
bushes;  damage  to  bushes;  changes  in 
practices;  and  any  other  circumstance 
that  may  affect  the  yield  potential  of  the 
insured  crop.  If  you  fail  to  notify  us  of 
any  circumstance  that  may  reduce  your 
yields  from  previous  levels,  we  will 
reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware 
of  the  circumstance. 

(d)  You  may  not  increase  your  elected 
or  assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  for  the  next  year 
if  a  cause  of  loss  that  could  or  would 
reduce  the  yield  of  the  insured  crop  is 
evident  prior  to  the  time  you  request  the 
increase. 

4.  Contract  Changes 

In  accordance  with  section  4  of  the 
Basic  Provisions,  the  contract  change 
date  is  August  31  preceding  the 
cancellation  date. 

5.  Cancellation  and  Termination  Dates 

(a)  In  accordance  with  section  2  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are  November  20. 

(b)  If  your  blueberry  policy  is 
canceled  or  terminated  by  us  for  any 
crop  year,  in  accordance  with  the  terms 
of  the  policy,  after  insurance  attached 
for  that  crop  year,  but  on  or  before  the 
cancellation  and  termination  dates, 
whichever  is  later,  insurance  will  not  be 
considered  to  have  attached  for  that 
crop  year  and  no  premium, 
administrative  fee,  or  indemnity  will  be 
due  for  such  crop  year. 

(c)  We  may  not  cancel  your  policy 
when  an  insured  cause  of  loss  has 
occurred  after  insurance  attached,  but 
prior  to  the  cancellation  date.  However 
your  policy  can  be  terminated  if  a  cause 
for  termination  contained  in  sections  2 
or  27  of  the  Basic  Provisions  exists. 

6.  Insured  Crop 

(a)  In  accordance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  will 
be  all  the  blueberries  in  the  county  for 
which  a  premium  rate  is  provided  in  the 
actuarial  documents: 

(1)  In  which  you  have  a  share; 

(2)  That  are  grown  on  bush  varieties 
that: 

(i)  Were  commercially  available  when 
the  bushes  were  set  out;  and 

(ii)  Are  varieties  adapted  to  the  area 
of  the  following  types: 


(A)  Highbush  blueberries; 

(B)  Lowbush  blueberries; 

(C)  Rabbiteye  blueberries;  or 

(D)  Other  blueberry  types  listed  on  the 
Special  Provisions. 

(3)  Are  produced  on  bushes  that  have 
reached  the  minimum  insurable  age  or 
have  produced  the  minimum  yield  per 
acre  designated  in  the  Special 
Provisions;  and 

(4)  If  inspected,  are  considered 
acceptable  by  us. 

(b)  Lowbush  blueberry  plants  must  be 
pruned  every  other  year  to  be  eligible 
for  insurance. 

7.  Insurance  Period 

(a)  In  accordance  with  the  provisions 
of  section  11  of  the  Basic  Provisions: 

(1)  For  the  year  of  application, 
coverage  begins  on  November  21  of  the 
calendar  year  prior  to  the  year  the 
insured  crop  normally  blooms,  except 
that,  if  your  application  is  received  by 
us  after  November  1,  insurance  will 
attach  on  the  twentieth  day  after  your 
properly  completed  application  is 
received  in  our  local  office,  unless  we 
inspect  the  acreage  during  the  20  day 
period  and  determine  that  it  does  not 
meet  insurability  requirements.  You 
must  provide  any  information  that  we 
require  for  the  crop  or  to  determine  the 
condition  of  the  blueberry  acreage. 

(2)  For  each  crop  year  subsequent  to 
the  year  of  application,  that  the  policy 
remains  continuously  in  force,  coverage 
begins  on  the  day  immediately 
following  the  end  of  the  insurance 
period  for  the  prior  crop  year.  Policy 
cancellation  that  results  solely  from 
transferring  an  existing  policy  to  a 
different  insurance  provider  for  a 
subsequent  crop  year  will  not  be 
considered  a  break  in  continuous 
coverage. 

(3)  The  calendar  date  for  the  end  of 
insurance  period  for  each  crop  year  is, 
September  30  for  Michigan  and 
September  15  for  all  other  states. 

(4)  Cancellation  and  termination 
provisions  that  pertain  to  the  period 
after  insurance  has  attached,  but  prior  to 
the  cancellation  and  termination  date, 
are  contained  in  section  5  of  these  crop 
provisions. 

(b)  In  addition  to  the  provisions  of 
section  11  of  the  Basic  Provisions: 

(1)  If  you  acquire  an  insurable  share 
in  any  insurable  acreage  after  coverage 
begins  but  on  or  before  the  acreage 
reporting  date  for  the  crop  yeai,  and 
after  an  inspection  we  consider  the 
acreage  acceptable,  insurance  will  be 
considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insiuance  period. 
There  will  be  no  coverage  of  any 
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insurable  interest  acquired  after  the 
acreage  reporting  date. 

(2)  If  you  relinquish  your  insurable 
share  on  any  insurable  acreage  of 
blueberries  on  or  before  the  acreage 
reporting  date  for  the  crop  year,  and  the 
acreage  was  insured  by  you  the  previous 
crop  year,  insurance  will  not  be 
considered  to  have  attached  to,  and  no 
premium  or  indemnity  will-be  due  for 
such  acreage  for  that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to 
an  indemnity,  or  a  similar  form 
approved  by  us,  is  completed  by  all 
affected  parties; 

(ii)  We  are  notified  by  you  or  the 
transferee  in  writing  of  such  transfer  on 
or  before  the  acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 


8.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions 
of  section  12  of  the  Basic  Provisions, 
insurance  is  provided  only  against  the 
following  causes  of  loss  that  occur 
during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms 
of  undergrowth  have  not  been 
controlled  or  pruning  debris  has  not 
been  removed  from  the  unit; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(4)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(5)  Earthquake; 

(6)  Volcanic  eruption; 

(7)  An  insufficient  number  of  chilling 
hours  to  effectively  break  dormancy; 

(8)  Wildlife,  unless  appropriate 
control  measures  have  not  been  taken; 
and 

(9)  Failure  of  the  irrigation  water 
supply,  if  caused  by  a  cause  of  loss 
specified  in  this  section  that  occurs 
during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  of  the  Basic 
Provisions,  we  will  not  insure  against 
damage  or  loss  of  production  due  to: 

(1)  Failure  to  install  and  maintain  a 
proper  drainage  system; 

(2)  Failure  to  harvest  in  a  timely 
manner; 

(3)  Inability  to  market  the  blueberries 
for  any  reason  other  than  actual 
physical  damage  to  the  blueberries  from 
an  insurable  cause  specified  in  this 
section  (For  example,  we  will  not  pay 
you  an  indemnity  if  you  are  unable  to 
market  due  to  quarantine,  boycott,  or 
refusal  of  any  person  to  accept 
production);  or 

(4)  Mechanical  damage  in  excess  of 
that  normally  experienced  for 
mechanically  harvested  blueberries  for 
the  current  crop  year. 


9.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of 
section  14  of  the  Basic  Provisions,  the 
following  will  apply: 

(a)  You  must  notify  us: 

(1)  Within  3  days  of  the  date  harvest 
should  have  started  if  the  crop  will  not 
be  harvested. 

(2)  Within  24  hours  if  any  cause  of 
loss  occurs  within  15  days  of  harvest,  or 
when  the  blueberries  are  mature  and 
ready  for  harvest  or  during  harvest,  so 
we  can  inspect  the  insured  acreage. 

(3)  Within  24  hours  if  any  cause  of 
loss  occurs  during  harvest,  and  you  do 
not  intend  to  complete  harvesting  of  the 
crop,  so  that  we  can  inspect  the  acreage. 

(4)  At  least  15  days  before  any 
production  from  any  unit  will  be  sold 
by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine 
your  production  to  count  sold  by  direct 
marketing.  If  damage  occurs  after  this 
appraisal,  we  will  conduct  an  additional 
appraisal.  These  appraisals,  and  any 
acceptable  records  provided  by  you. 
will  be  used  to  determine  your 
production  to  count.  Failure  to  give 
timely  notice  that  production  will  be 
sold  by  direct  marketing  will  result  in 
an  appraised  amount  of  production  to 
count  that  is  not  less  than  the 
production  guarantee  per  acre  if  such 
failure  results  in  our  inability  to  make 
the  required  appraisal. 

(5)  At  least  15  days  prior  to  the 
beginning  of  harvest  if  you  intend  to 
claim  an  indemnity  on  any  unit,  as  a 
result  of  previously  reported  damage,  so 
that  we  may  inspect  the  damaged 
production. 

(b)  You  must  not  sell  or  dispose  of  the 
damaged  crop  until  after  we  have  given 
you  written  consent  to  do  so.  If  you  fail 
to  meet  the  requirements  of  this  section, 
and  such  failure  results  in  our  inability 
to  inspect  the  damaged  production,  all 
such  production  will  be  considered 
undamaged  and  included  as  production 
to  count. 

(c)  You  may  be  required  to  harvest  a 
sample,  selected  by  us,  to  be  used  for 
appraisal  purposes. 

10.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis:  In  the  event  you  are  unable 
to  provide  acceptable  production 
records  for  any  basic  unit,  we  will 
allocate  any  commingled  production  to 
such  units  in  proportion  to  our  liability 
on  the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  by: 

(1)  Multiplying  the  insured  acreage 
for  each  type,  if  applicable,  by  its 
respective  production  guarantee; 


(2)  Multiplying  each  result  in  section 
10(b)(1)  by  the  respective  price  election, 
by  type  if  applicable; 

(3)  Totaling  the  results  in  section 
10(b)(2)  if  there  is  more  than  one  type; 

(4)  Multiplying  the  total-production  to 
count  for  each  blueberry  type,  if 
applicable,  by  the  respective  price 
election; 

(5)  Totaling  the  results  in  section 
10(b)(4),  if  there  is  more  than  one  type; 

(6)  Subtracting  the  result  in  section 
10(b)(5)  from  the  result  in  section 
10(b)(3);  and 

(7)>Multiplying  the  result  in  section 
10(b)(6)  by  your  share. 

Example 

You  have  100  percent  share  in  25 
acres  of  highbush  blueberries  with  a 
production  guarantee  of  4,000  pounds 
per  acre  and  a  price  election  of  S.45  per 
pound.  You  are  only  able  to  harvest 
62,500  total  pounds  because  adverse, 
weather  reduced  the  yield.  Your 
indemnity  would  be  calculated  as 
follows: 

(1)  25  acres  x  4,000  pound  production 
guarantee/acre  =  100,000  pound  total 
production  guarantee; 

(2)  100,000  pounds  x  $.45  price 
election  =  $45,000  guarantee; 

(3)  One  type  only,  so  same  as  (2) 
above  $45,000; 

(4)  62,500  pounds  productibn  to 
count  X  $.45  price  election  =  $28,125 
value  of  production  to  count: 

(5)  One  type  only,  so  same  as  (4) 
above  $28,125; 

(6)  $45,000  -  $28,125  =  $16,875  loss; 
and 

(7)  $16,875  X  100  percent  share  = 
$16,875  indemnity  payment. 

End  of  Example 

(c)  The  total  production  to  count  (in 
pounds)  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  production 
guarantee  per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  marketing  if 
you  fail  to  meet  the  requirements 
contained  in  section  9; 

(C)  That  is  damaged  solely  by 
uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
production  records; 

(ii)  Production  lost  due  to  uninsured 
causes;  and 

(iii)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or 
no  longer  care  for,  if  you  and  we  agree 
on  the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance 
period  for  that  acreage  will  end.  If  you 
do  not  agree  with  our  appraisal,  we  may 
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(3)  If  mature 
unharvested. 
insurable  cause 
section  8  of 
the  extent  that 
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to  the  blueberrips 
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only  if  you  agree  to 
for  the  crop.  We  will 
another  appraisal  when  you 
furl  iier  damage  or  that 
genei  al  in  the  area  unless  you 
in  which  case  we  will 
production.  If  you  do 
care  for  the  crop,  our 
prior  to  deferring  the 
!  ed  to  determine  the 
ount;  and 

harves  ted  production  from  the 
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)lueberries,  harvested  or 
damaged  by  an 
of  loss  specified  in 

Crop  Provisions,  to 
I  he  blueberries  can  not 
or  processed 
the  percent  of  damage 
exceeds  that  shown  in 
Provisions  for  the  type, 
cpunt  for  the  unit  or 
will  be  as  follows: 


blueberries  will  not 
I  hat  acreage  if  the 
lot  sold;  and 


(ii)  The  prodi  iction  to  count  for 
damaged  blueb  irries  that  are  sold  will 
be  adjusted  by  iividing  the  price 
received  for  the  damaged  blueberries  by 
the  applicable  (rice  election  and 
multiplying  the  resulting  factor  times 
the  pounds  sole  . 

(4)  If  we  dete  mine  that  frost 
protection  equi  ament,  as  shown  on  your 
accepted  applic  ation  was  not  properly 
utilized,  the  inc  eranity  for  the  affected 
acreage  in  the  u  nit  will  be  reduced  by 
the  percentage  eduction  allowed  for 

equipment  as  specified 
in  the  Special  F  rovisions.  You  must,  at 
our  request,  pn  vide  us  records  by  date 

the  frost  protection 

used. 


for  each  period 
equipment  was 

1 1 .  Late  and  Pr  svented  Planting 


The  late  and 


provisions  in  tHe 
not  applicable. 

12.  Written  Agi  eements 


prevented  planting 
Basic  Provisions  are 


The  written 
the  Basic  Provi 
unless  providei  I 
Special  Provisions 

Signed  in  Wasl  lington,  DC,  on  July  23. 
2003. 
Ross  ).  Davidson 

Administrator,  Federal 

Corporation. 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RIN31S0-AG42 

Risk-Informed  Categorization  and 
Treatment  of  Structures,  Systems  and 
Components  for  Nuclear  Power 
Reactors 

AGENCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Proposed  rule:  Extension  of 

comment  period. 

SUMMARY:  On  May  16,  2003  (68  FR 
26511),  the  Nuclear  Regulatory 
Commission  (NRC)  published  in  the 
Federal  Register  for  a  75-day  comment 
period  proposed  10  CFR  50.69  "Risk- 
Informed  Categorization  and  Treatment 
of  Structures,  Systems,  and  Components 
for  Nuclear  Power  Plants."  The 
comment  period  for  this  proposed  rule 
was  to  have  expired  on  July  30,  2003. 
By  letter  dated  July  3,  2003,  Nuclear 
Energy  Institute  (NEI)  requested  a  30- 
day  extension  to  the  comment  period. 
NEI  indicated  that  this  extension  is  to 
allow  for  the  thorough  review  and 
refinement  of  comments  developed  by 
NEI's  Option  2  task  force  and  other 
constituents  in  the  industry.  In  view  of 
the  importance  of  both  the  proposed 
rule  and  the  industry's  comments  on  it, 
the  NRC  has  decided  to  extend  the 
comment  period  by  30  days  as 
requested. 

DATE:  The  comment  period  has  been 
extended  and  now  expires  on  August 
30,  2003.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  the  following  number 
(RIN  3150-AG42)  in  the  subject  line  of 
your  comments.  Comments  on 
rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public  in  their  entirety  on  the 
NRC  rulemaking  web  site.  Personal 
information  will  not  be  removed  from 
your  comments. 

Mail  comments  to:  SecretcU-y,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
web  site  at  http://ruIeforum.IInI.gov. 


Address  questions  about  our  rulemaking 
website  to  Carol  Gallagher  (301)  415- 
5905;  email  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  (301) 
415-1966). 

Fax  conunents  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRC's  Public 
Document  Room  (PDR),  Public  File  Area 
Ol  F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  web  site  at  http:// 
ruleforum.llnI.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1, 1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  Reed,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001;  telephone  (301)  415-1462;  e-mail: 
tar@nrc.gov. 

Dated  at  Rockville,  Maryland  this  22nd  day 
ofluly,  2003. 
For  the  Nuclear  Regulatory  Commission. 

Annette  L  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  03-19320  Filed  7-29-03;  8:45  arn] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
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Airworthiness  Directives;  Rolls-Royce 
pic 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Rolls-Royce  pic  (RR)  RB211-22B  series, 
RB211-524B,  -524C2,  -524D4,  -524G2, 
-524G3,  and  -524H  series,  and  RB211- 
535C  and  -535E  series  turbofan  engines 
with  high  pressure  compressor  (HPC) 
stage  3  disc  assemblies,  part  numbers 
(P/Ns)  LK46210,  LK58278,  LK67634, 
LK76036,  UL11706,  UL15358.  UL22577, 
UL22578,  and  UL24738  installed.  This 
proposed  AD  would  allow  disc 
assemblies  not  modified  by  a  certain  RR 
service  bulletin  to  reach  their  full  life 
only  after  the  disc  assemblies  are 
modified  with  anti-corrosion  protection. 
This  proposed  AD  is  prompted  by  the 
manufacturer's  reassessment  of  the 
corrosion  risk  on  HPC  stage  3  disc 
assemblies  that  have  not  yet  been 
modified  with  sufficient  application  of 
anti-corrosion  protection.  The  actions 
specified  in  this  proposed  AD  are 
intended  to  prevent  corrosion-induced 
uncontained  disc  failure,  resulting  in 
damage  to  the  airplane. 
DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  September  29, 
2003. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
12-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from 
Rolls-Royce  pic,  PO  Box  31,  Derby, 
England,  DE248BJ;  telephone:  011-44- 
1332-242424;  fax:  011-44-1332-245- 
418. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of  . 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  And 
Propeller  Directorate,  12  New  England 
Executive  Park;  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  wTitten 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 


ADDRESSES,  hiclude  "AD  Docket  No. 
2003-NE-12-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the         -^ 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
http://www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  U.K.,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  RR 
RB211-22B  series,  RB211-524B, 
-524C2,  -524D4,  -524G2,  -524G3,  and 
-524H  series,  and  RB211-535C  and 
-535E  series  turbofan  engines  with  HPC 
stage  3  disc  assemblies,  P/Ns  LK46210, 
LK58278,  LK67634,  LK76036,  UL11706, 
UL15358,  UL22577,  UL22578,  and 
UL24738  installed.  The  CAA  advises 
that  numerous  disc  assemblies  have 
been  found  at  overhaul  inspection 
having  corrosion-induced  pitting.  RR 
has  reassessed  the  risk  of  corrosion- 
induced  pitting  of  disc  assemblies  that 
have  not  incorporated  any  revision  of 
RR  service  bulletin  (SB)  No.  RB. 211-72- 
9434,  or  any  revision  of  RR  SB  No. 
RB.21 1-72-5420,  which  rework  the 
discs  and  apply  anti-corrosion 
protection,  and  RR  has  lowered  the  disc 
lives  accordingly  in  the  Time  Limits 
Manuals. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  Rolls-Royce  pic  SB 


No.  RB.21 1-72-9434,  Revision  4,  dated 
January  12,  2000,  and  SB  No.  RB.211- 
72-5420,  dated  February  29,  1980, 
which  describe  procedures  for 
reworking  of  HP  compressor  stage  3 
rotor  disc  assemblies  by  machining,  and 
application  of  anti-corrosion  protection. 
The  CAA,  which  is  the  airworthiness 
authority  for  the  U.K.,  classified  these 
SBs  as  mandatory  and  issued 
airworthiness  directive  004-01-94, 
dated  January  4,  2002. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

These  Rolls-Royce  pic  RR  RB211-22B 
series,  RB211-524B,  -524C2,  -524D4, 
-524G2,  -524G3,  and  -524H  series,  and 
RB211-535C  and  -535E  series  turbofan 
engines  are  manufactured  in  the  U.K., 
are  type-certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
CAA's  findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
Therefore,  we  are  proposing  this  AD, 
which  would  require  the  following  for 
affected  HP  compressor  disc  assemblies: 

•  Removing  affected  disc  assemblies 
from  service. 

•  Re-machining,  inspecting,  and 
applying  anti-corrosion  protection. 

•  Re-marking,  and  returning  disc 
assemblies  into  service. 

The  proposed  AD  would  require  that 
these  actions  be  done  per  the  service 
information  described  previously. 

Changes  to  14  CFR  Part  39— Effect  on 
the  Proposed  AD 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance  > 

There  are  approximately  2,000  RR 
RB211-22B  series,  RB211-524B, 
-524C2,  -524D4,  -524G2,  -524G3,  and 
-524H  series,  and  RB211-535C  and 
-535E  series  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  1,000  engines  installed 
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on  airplanes  o 
affected  by  thi ; 
estimate  that  i 
approximately 
to  perform  the 
that  the  averade 
work  hour.  Re  j 
approximately 
Based  on  these 
the  proposed 
estimated  to 


JJ) 
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We  have 
proposed  AD 
implications 
13132.  This 
have  a  substa 
States,  on  the 
national 
on  the  distribi^ 
responsibiliti 
levels  of 

For  the 
certify  that  the 

1 .  Is  not  a 
action"  under 

2.  Is  not  a 
DOT  Regul 
(44  FR  11034. 

3.  Would  no: 


det  jrmined  that  this 

>  /ould  not  have  federalism 
u  nder  Executive  Order 
praposed  AD  would  not 
ial  direct  effect  on  the 
ationship  between  the 
Goveilnment  and  the  States,  or 
ion  of  power  and 
among  the  various 


gover  iment. 


'  reasc  ns 
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economic  i 
on  a  substanti 
under  the 
Flexibility  Act 


discussed  above,  I 
proposed  regulation: 
ificant  regulator^' 
executive  Order  12866; 
significant  rule"  under  the 
Policies  and  Procedures 
='ebruary  26,  1979):  and 
have  a  significant 
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number  of  small  entities 
crit^ia  of  the  Regulatory 
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U.S.  registry  would  be 
proposed  AD.  We  also 
would  take 

31  work  hours  per  engine 
proposed  actions,  and 
labor  rate  is  $65  per 
uired  parts  would  cost 
$38,000  per  engine, 
figures,  the  total  cost  of 

to  U.S.  operators  is 
$40,015,000. 


We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES,  hiclude  "AD  Docket  No. 
2003-NE-12-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Rolls-Royce  pic:  Docket  No.  2003-NE-12- 

AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  airworthiness  directive  (AD)  action  by 
September  29.  2003. 


Affected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  is  applicable  to  Rolls-Royce  pic 
(RR)  RB211-22B  series.  RB211-524B. 
-524C2.  -524D4,  -524G2,  -524G3,  and 
-524H  series,  and  RB211-535C  and  -535E 
series  turbofan  engines  with  high  pressure 
compressor  (HPC)  stage  3  disc  assemblies, 
part  numbers  (P/Ns)  LK45210,  LK58278, 
LK67634,  LK76036,  UL11706,  UL15358, 
UL22577,  UL22578,  and  UL24738  installed. 
These  engines  are  installed  on,  but  not 
limited  to,  Boeing  747,  Boeing  757,  Boeing 
767,  Lockheed  L-1011.  and  Tupolev  Tu204 
series  airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  the 
manufacturer's  reassessment  of  the  corrosion 
risk  on  HPC  staged  disc  assemblies  that  have 
not  been  modified  sufficiently  with 
application  of  anti-corrosion  protection.  The 
actions  specified  in  this  AD  Eire  intended  to 
prevent  corrosion-induced  uncontained  disc 
failure,  resulting  in  damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Removal  of  HPC  Stage  3  Discs 

(0  Remove  from  service  affected  HPC  stage 
3  disc  assemblies  identified  in  the  following 
Table  1,  using  one  of  the  following  criteria: 


Table  1  .—Affected  HPC  Stage  3  Disc  Assemblies 


Engine  model 


Rework  band  for 
cycle  life  accumu- 
lated on  disc  assem- 
blies P/Ns  LK46210 
and  LK58278  (pre 
RR  service  bulletin 
(SB)  No.  RB.211- 
72-5420) 


Rework  band  for 
cycle  life  accumu- 
lated on  disc  assem- 
bly P/N  LK67634 
(pre  RQ  SB  No. 
RB.21 1-72-5420) 


Rework  band  for 
cycle  life  accumu- 
lated on  P/Ns 
LK76036,  UL11706, 
UL15358,  UL22577, 
UL22578,  and 
UL24738  disc  as- 
semblies (pre  RR  SB 
No.  RB.21 1-72- 
9434) 


-22B  senes  ... 
-535E4  series 
-524B-02 
-524B2  and  C2 
-524B2-B-19 
-524D4  series 
-524D4-B  sene: ; 
-524G2,  G3,  H, 


B-B-02 


ai)d 


B3-02,  and  B4  series.  Pre  and  SB  No.  72-7730 

$eries,  Pre  SB  No.  72-7730  

C2-B-19,  SB  No.  72-7730  

re  SB  No.  72-7730  

SB  No.  72-7730  

and  H2  series 


4,000-6, 

4,000-6, 
4,000-6, 
4,000-6, 
4,000-6, 
4,000-6 
4,000-6 


200 
N/A 
000 
000 
000 
000 
000 
000 


7,000-10,000 
N/A 
7,000-9,000 
7,000-9,000 
7,000-9,000 
7,000-9,000 
7,000-9,000 
7,000-9,000 


11,500-14,000 
9,000-15,000 

11,500-14,000 

11,500-14,000 
8,500-11,000 

11,500-14.000 
8,500-11,000 
8,500-11,000 


en 


(1)  For  discs  t 
before  1992,  re 
specified  in  pari 
within  five  year ; 
this  AD,  but  not 
limit  of  Table  1 
Discs  reworked 
published  cycli 
Time  Limits 

(2)  For  discs 
1992  or  later,  r 
life  rework  bands 
within  17  years 


I  Mai 


lat  entered  into  service 

ove  disc  and  rework  as 

iigraph  (g)(2)  of  this  AD. 

from  the  effective  date  of 
to  exceed  the  upper  cyclic 

f  this  AD  before  rework, 
■nay  not  exceed  the 

imit  in  the  manufacturer's 

ual. 

entered  into  service  in 

Qve  disc  within  the  cyclic 

in  Table  1  of  this  AD,  or 
after  the  date  of  the  disc 


t  lat  I 


assembly  entering  into  service,  whichever  is 
sooner,  but  not  to  exceed  the  upper  cyclic 
limit  of  Table  1  of  this  AD  before  rework. 
Discs  reworked  may  not  exceed  the 
published  cyclic  life  in  the  manufacturer's 
Time  Limits  Manual. 

(3)  For  disc  assemblies  that  when  new, 
were  modified  with  an  application  of  anti- 
corrosion  protection  and  re-marked  to  P/N 
LK76036  (not  previously  machined)  as 
specified  by  Part  1  of  the  original  issue  of  RR 
service  bulletin  (SB)  No.  RB.21 1-72-5420, 
dated  April  20, 1979,  remove  RB211-22B 


disc  assemblies  before  accumulating  10,000 
cycles-in-service  (CIS),  and  remove  RB211- 
524  disc  assemblies  before  accumulating 
9,000  CIS. 

(4)  If  the  disc  assembly  date  of  entry  into 
service  cannot  be  determined,  the  date  of 
disc  manufacture  may  be  obtained  from  RR 
and  used  instead. 

Optional  Rework  of  HPC  Stage  3  Discs 

(g)  Reworlc  HPC  stage  3  disc  assemblies 
that  were  removed  in  paragraph  (f)  of  this  AD 
as  follows: 
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(1)  For  disc  assemblies  that  when  new, 
were  modified  with  an  application  of  anti- 
corrosion  protection  and  re-marked  to  P/N 
LK76036  (not  previously  machined)  as 
specified  by  Part  1  of  the  original  issue  of  RR 
SB  RB.211-72-5420,  dated  April  20,  1979, 
rework  disc  assemblies  and  re-mark  to  either 
LK76034  or  LK78814  in  accordance  with 
paragraph  2.B.  of  the  Accomplishment 
Instructions  of  RR  SB  No.  RB.211-72-5420, 
Revision  4,  dated  February  29,  1980.  This 
rework  constitutes  terminating  action  to  the 
removal  requirements  in  paragraph  (f)  of  this 
AD. 


(2)  For  all  other  disc  assemblies,  rework  in 
accordance  with  Paragraph  3B.  of  the 
Accomplishment  Instructions  of  RR  SB  No. 
RB.21 1-72-9434,  Revision  4,  dated  January 
12,  2000.  This  rework  constitutes  terminating 
action  to  the  removal  requirements  in 
paragraph  (f)  of  this  AD. 

Note  1:  If  rework  is  done  on  disc 
assemblies  that  are  removed  before  the  disc 
assembly  reaches  the  lower  life  of  the  cyclic 
life  rework  band  in  Table  1  of  this  AD, 
artificial  aging  of  the  disc  to  the  lower  life  of 


the  rework  band,  at  time  of  rework,  is 
required. 

Alternative  Methods  of  Compliance 

(h)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
part  39.19,  and  must  be  approved  by  the 
Manager,  Engine  Certification  Office.  FAA. 

Material  Incorporated  by  Reference 

(i)  The  rework  must  be  done  in  accordance 
with  the  following  Rolls  Royce  service 
bulletins: 


Document  No. 

Pages 

Revision 

Date 

RB.211-72-5420  

1 

A 

February  29, -1980. 
January  12,  1980. 
Febmary  29,  1 980 
April  20,  1979. 

January  12,  2000. 

2 

3 

3-6 

4  

9-10. 
All 

Original 

A 

Total  pages:  8    . 
RB.21 1-72-9434  

Total  pages:  20 

— _ 

Approval  of  incorporation  by  reference 
ft-om  the  Office  of  the  Federal  Register  is 
pending. 

Related  Information 

(j)  The  subject  of  this  AD  is  addressed"in 
Civil  Aviation  Authority  airworthiness 
directive  004-01-94. 

Issued  in  Burlington,  Massachusetts,  on 
luly  24,  2003. 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-19310  Filed  7-29-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  204 
[Docket  No.  OST-03-1 5759] 
RIN:  2105-AD25 

Review  of  Data  Filed  by  Certificated  or 
Commuter  Air  Carriers  To  Support 
Continuing  Fitness  Determinations 
Involving  Citizenshiip  Issues 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  request  for 
comments. 


SUMMARY:  In  response  to  a  report  by  the 
Inspector  General  of  the  U.S. 
Department  of  Transportation,  the 
Department  is  asking  for  comments  on 
two  issues  relating  to  air  carrier 
continuing  fitness  determinations 
involving  citizenship  issues.  First,  the 
Inspector  General  identified  a  list  of 
criteria  the  Department  typically  uses  to 
determine  actual  control  of  an  air  carrier 


when  evaluating  the  citizenship  of  an 
air  carrier  during  a  continuing  fitness 
review.  We  seek  comments  on  whether 
there  are  any  other  factors  or  criteria  the 
Department  routinely  considers  in  its 
evaluations  that  should  be  added  to  this 
list.  Second,  the  Department  seeks 
comments  on  the  need  for  a  regulatory 
change  to  the  requirements  of  14  CFR 
part  204  applicable  to  certificated  and 
commuter  air  carriers  proposing  to 
undergo  a  substantial  change  in 
operations,  ownership,  or  management 
that  may  impact  their  U.S.  citizenship 
status.  The  Inspector  General  found  that 
the  Department's  informal  process  is  not 
well-suited  to  complex,  contentious, 
and  controversial  cases  involving 
citizenship  determinations  and 
suggested  that  the  Department  allow 
greater  transparency  and  public 
participation  in  such  matters,  including 
public  notice  when  such  a  review  is 
initiated  and  completed,  as  well  as 
public  access  to  information  filed  with 
the  Department  during  such  reviews. 

DATES:  Comments  due  on  or  before 
September  29,  2003.  To  the  extent 
practicable,  we  will  consider  late-filed 
comments  as  we  consider  further  action. 

ADDRESSES:  Submit  comments  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Comments  should  identify  Docket 
Number  OST-03-1 5 759.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  submit  comments  by  e-mail  by 
accessing  the  Dockets  Management 
System  Web  site  at  http://dms.dot.gov 


and  following  the  instructions  for 
submitting  a  document  electronically. 
The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  Web  site  at 
http://dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  L.  Thomas.  Chief  Air  Carrier 
Fitness  Division,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  (202)  366- 
9721. 


SUPPLEMENTARY  INFORMATION: 
I.  Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  from  the  Internet 
using  the  imiversal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 
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n.  Backgrouncl 

Under  14  CF  ?  204.5.  certificated  and 
commuter  air  c  arriers  that  undergo  or 
propose  to  unc  ergo  a  substantial  change 
in  operations,  ownership,  or 
management  ir  ust  submit  certain 
updated  fitness  information  to  the 
Department.'  Section  204.5(c)  specifies 
that,  if  such  in  ormation  is  being  filed 
in  support  of  a  i  application  for  new  or 
amended  certil  icate  authority,  it  shall ^e 
filed  in  the  do(  ket  seeking  such 
authority  as  pa  rt  of  a  public  proceeding. 
For  example,  a  certificated  or  commuter 
air  carrier  mus  apply  for  new  or 
amended  auth(  irity  if  its  existing 
authority  is  no  adequate  for  the 
performance  o  its  planned  service  {e.g., 
if  a  carrier  wis  les  to  serve  a  new  city 
pair  route  in  fo  reign  air  transportation, 
if  a  carrier  hoh  ing  all-cargo  authority 
wishes  to  cond  uct  passenger  service,  or 
if  a  carrier  cun  ently  operating  only 
small  aircraft  v  'ishes  to  operate  large 
aircraft).  If  the  substantial  change  being 
proposed  does  not  affect  the  carrier's 
authority  to  pe  form  its  service  under  its 
existing  authority,  then  the  information 
is  reported  din  ctly  to  the  Department's 
staff  and  is  rev  ewed  as  part  of  an 
informal  contii  luing  fitness 
investigation,  \ without  a  public 
proceeding.  Examples  of  substantial 
changes  that  may  not  require  a  carrier  to 
apply  for  new  i  )r  amended  authority 
include  change  s  in  the  carrier's 
stockholders  o   management.  The 
purpose  of  thei  e  informal  reviews  is  to 
decide  whethe-  a  more  formal,  public 
proceeding  is  \  warranted,  and,  thus, 
whether  the  ca  Tier's  authority  should 
be  modified,  suspended,  or  revoked  or 
the  carrier  sho  dd  be  subject  to 
enforcement  at  tion. 

During  a  continuing  fitness  review. 
Department  stc  ff  may  examine  the 
carrier's  ownei  ship  structure  and 
whether  the  ai  carrier  continues  to 
satisfy  all  statu  tory  citizenship  tests  and 
continues  to  b(  under  the  actual  control 
of  U.S.  citizen! .  Under  the  control 
standard,  we  e  (amine  all  of  the  facts  to 


'  Section  204.2(1 
operations,  owner 
but  not  limited  to 
in  operations  from 
cargo  to  passenger 
service,  or  (for  a 
aircraft  to  large-ai 
a  petition  for  reorg  i 
reorganization  un< 
bankruptcy  laws:  ( 
shareholder  or  the 
shcreholder  of  ben  jfi 
more  of  the  oulstaqd 
corporation:  and 
executive  officer 
a  change  in  at  leasl 
within  any  12-mo 
fitness  review,  w 
period." 


defines  substantial  change  in 
lip.  or  management  as  including 
following  events:  "(1)  changes 
barter  to  scheduled  service, 
service,  short-haul  to  long-haul 
ificated  air  carrier)  small- 
raft  operations:  (2)  the  filing  of 
nization  or  a  plan  of 
r  Chapter  11  of  the  federal 
the  acquisition  by  a  new 
iccumulation  by  an  existing 
kial  control  of  10  percent  or 
ing  voting  stock  in  the 
a  change  in  the  president,  chief 
chief  operating  officer,  and/or 
half  of  the  other  key  personnel 
period  or  since  its  latest 
ever  is  the  more  recent 


lie 


1  ce  :t 


nd  ei 


KO 


rth 
h  ch 


determine  whether  a  foreign  interest 
will  have  a  substantial  ability  to 
influence  the  carrier's  activities.  See 
Acquisition  of  Northwest  Airlines  by 
Wings  Holdings,  Inc.,  Order  89-9-51, 
issued  September  29,  1989,  at  5; 
Application  of  Discovery  Airways,  Inc., 
Order  89-12^1,  issued  December  22, 
1989,  at  10;  In  the  matter  of  USAir  and 
British  Airways,  Order  93-3-17,  issued 
March  15,  1993,  at  19;  and  Application 
of  North  American  Airlines,  Inc.,  Order 
89-11-8,  issued  November  6,  1989,  at  6. 

On  March  4,  2003,  the  Inspector 
General  of  the  U.S.  Department  of 
Transportation  issued  a  letter  to  the 
Chairman  of  the  House  Transportation 
and  Inft-astructure  Committee  on  the 
subject  of  the  Department's  procedures 
for  making  air  carrier  citizenship 
determinations  in  continuing  fitness 
reviews,  as  well  as  a  docketed 
proceeding  before  the  Department  (In 
the  matter  of  the  citizenship  of  DHL 
Airways,  Inc.,  Docket  OST-2002- 
13089).  By  this  notice,  we  seek 
comments  only  on  the  procedural  issues 
raised  in  the  letter,  not  on  the  matter  of 
DHL  Airways.2  The  letter,  which 
contains  all  of  the  Inspector  General's 
recommendations  on  such  procedural 
matters,  is  available  in  this  docket  at 
http://dms.dot.gov. 

In.the  letter,  the  Inspector  General 
recommended,  first,  that  the  Department 
should  publicly  address  the  factors  used 
to  determine  whether  an  air  carrier  is 
under  the  "actual  control"  of  U.S. 
citizens  and,  second,  that  the 
Department  should  consider  whether  to 
modify  its  procedures  for  reviewing  an 
air  carrier's  citizenship  status  during  a 
continuing  fitness  review. 

With  respect  to  the  first 
recommendation,  the  Inspector  General 
■  states,  "There  are  seven  factors  that 
frequently  recur  in  past  orders  of  the 
Department  addressing  the  issue  of 
actual  control.  These  factors,  while 
known  to  Department  and  aviation 
attorneys,  have  not  been  delineated  in 
any  one  public  document.  Good  public 
policy  would  suggest  that  the 
Department  address  these  and  other 
factors  in  a  document  that  is  widely 
available."  The  seven  factors  cited  are: 
(1)  Control  via  supermajority  or 
disproportionate  voting  rights;  (2) 
negative  control/power  to  veto;  (3)  buy- 
out clauses;  (4)  equity  ownership;  (5) 
significant  contracts;  (6)  credit 
agreements/debt;  and  (7)  family 
relationships/business  relationships. 


■iOn  March  5,  2003.  in  Docket  OST-2002-13089. 
the  Department  issued  a  notice  requesting 
comments  on  the  Inspector  General's  report  as  it 
related  to  the  matter  of  the  citizenship  of  DHL 
Airways.  Inc. 


We  seek  comments  on  whether  there 
are  other  factors  or  criteria  that  the 
Department  routinely  considers  in 
addition  to  those  listed  above.  However, 
it  is  important  to  note  that,  in  its 
decisions,  the  Department  has 
repeatedly  stated  that  citizenship 
determinations  are  necessarily  made  on 
a  case-by-case  basis  due  to  the  fact  that 
every  case  has  its  own  unique  set  of 
circumstances.  Accordingly,  the 
Department  believes  that  its 
administrative  precedent,  published  in 
Civil  Aeronautics  Board  and 
Department  of  Transportation  Orders,  as 
noted  above,  shows  that  no  single  list  of 
factors  and  criteria  will  be  inclusive, 
due  to  the  changing  legal  and  market 
circumstances  faced  by  carriers  when 
organizing  their  corporate  and  financial 
structures. 

With  respect  to  the  second 
reconunendation,  the  Inspector  General 
states  that  "[t)he  informal  process  used 
for  citizenship  reviews  can  be  beneficial 
when  the  issues  are  not  complex  or 
contentious  by  providing  for  open 
dialogue  between  the  Department  and 
carriers  to  resolve  matters 
expeditiously."  However,  the 
recommendation  we  seek  comments  on 
is  as  follows:  "For  the  future,  we  believe 
the  Department  should  give 
consideration  to  a  more  transparent  and 
formal  process  in  complex  and 
contentious  cases.  To  that  end,  the 
Department's  procedures  would  have  to 
be  modified  to  provide  public  notice  of 
the  initiation  and  completion  of 
citizenship  reviews;  create  dockets  for 
third-party  comments;  provide  third- 
party  access  to  confidential  documents, 
similar  to  those  used  in  the  Alliance 
Carrier  review;^  and  obtain  sworn  or 
certified  statements." 

III.  Comments 

In  response  to  the  Inspector  General's 
letter,  the  Department  seeks  comments 
on  the  list  of  factors  frequently  used  to 
evaluate  whether  an  air  carrier  is 
actually  controlled  by  U.S.  citizens  and 
the  need  for  a  regulatory  change  to  its 
procedures  for  determining  the 
citizenship  of  U.S.  air  carriers  after  a 
substantial  change  in  operations, 
ownership,  or  management. 
Accordingly,  this  ANPRM  requests 
comments  on  the  Inspector  General's 
proposals  and  on  alternatives  to  such 
proposals. 

Specifically,  we  invite  commsnters  to 
submit  data  and  information  on  the 
recommendations  of  the  Inspector 
General  and  on  the  following  issues  as 


3 The  "Alliance  Carrier  review"  refers  to  the 
Delta/Northwest/Continental  code-share  and 
frequent-flyer  program  reciprocity  proceeding. 
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well  as  any  other  related  issues  that 
commenters  believe  may  warrant 
consideration: 

•  The  Inspector  General  letter 
identifies  a  list  of  criteria  typically  used 
♦©•determine  actual  control  of  an  air 
carrier  {i.e.,  (1)  control  via  supermajority 
or  disproportionate  voting  rights;  (2) 
negative  control/power  to  veto;  (3)  buy- 
out clauses;  (4)  equity  ownership;  (5) 
significant  contacts;  (6)  credit 
agreements/debt;  and  (7)  family 
relationships/business  relationships). 
Are  there  any  other  factors  or  criteria 
the  Department  routinely  considers  that 
should  be  added  to  this  list? 

•  Is  the  Department's  current 
informal,  undocketed  process  for 
reviewing  the  citizenship  of  certificated 
and  conmiuter  air  carriers  following  a 
substantial  change  in  operations, 
ownership,  or  management  sufficient  to 
meet  the  statutory  goals  and 
requirements  of  evaluating  a  carrier's 
continuing  fitness  prior  to  any  decision 
to  take  public  action? 

•  Should  air  carriers  proposing  a 
substantial  change  in  operations, 
ownership,  or  management  that  may 
affect  their  citizenship  status  be  subject 
to  a  formal,  public  review  of  their 
citizenship,  and  if  so,  under  what 
circumstances? 

•  What  are  the  benefits  and  burdens, 
including  time,  effort,  or  financial 
resources  expended,  to  generate, 
maintain,  or  provide  information  that 
would  be  subject  to  such  a  docketed 
public  review?  How  would  an  air 
carrier's  ability  to  obtain  timely 
financing  be  affected? 

•  What  are  the  advantages  and 
disadvantages  of  retaining  the  current 
rule  at  14  CFR  204.5  without  revision? 

•  Should  the  Department  establish 
separate  procedures  for  handing 
complex,  contentious,  and  controversial 
citizenship  questions  that  arise  in  the 
context  of  continuing  fitness  reviews?  If 
so,  what  procedures  would  be 
appropriate,  and  what  standards  should 
be  used  to  designate  such  cases? 

•  Should  the  Department  issue  a 
public  notice  when  it  initiates  arid/or 
completes  a  citizenship  determination 
in  the  context  of  a  continuing  fitness 
review?  How  would  such  notice  impact 
an  air  carrier's  business?  What  impact 
would  such  notice  have  on  the 
willingness  of  an  air  carrier 
contemplating  a  future  change  in 
ownership,  operations,  and/or 
management  to  have  candid  discussions 
with  the  Department  before  formalizing 
any  transaction? 

•  How  should  competition  issues  and 
business  confidentiality  issues  be 
addressed  in  any  change  to  the  current 
procedures? 


To  ensure  that  the  Department 
identifies  and  considers  a  full  range  of 
issues  related  to  any  rulemaking  action 
that  may  be  proposed,  comments  and 
suggestions  are  invited  from  all 
interested  parties,  including  certificated 
and  commuter  air  carriers,  industry 
groups,  and  the  public. 

Regulatory  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  Department  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  available  after 
the  comment  period  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material.  A 
NPRM  may  be  issued  at  any  time  after 
close  of  the  comment  period. 

Executive  Order  12866  (Regulatory 
Planixing  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 
The  Department  has  determined 
preliminarily  that  this  document  is  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  will  be  reviewed  by  the 
Office  of  Management  and  Budget.  The 
Department  has  also  determined 
preliminarily  that  this  document  is 
significant  under  the  Department's 
regulatory  policies  and  procedures 
given  the  degree  of  Congressional 
interest  in  this  matter.  It  is  not 
economically  significant.  At  this  time, 
the  Department  does  not  believe  any 
proposed  regulatory  changes  will 
interfere  with  any  action  taken  or 
planned  by  another  agency  or  to 
materially  alter  the  budgetary  impact  of 
any  entitlements,  grants,  user  fees,  or 
loan  programs. 

Changes  to  the  way  citizenship  issues 
are  addressed  in  continuing  fitness 
reviews  may  cause  increased  burdens 
on  the  part  of  the  air  carriers,  as  well  as 
the  Department.  Currently,  there  are 
approximately  175  carriers  that  hold 
certificates  or  commuter  authorizations 
fi-om  the  Department.  All  of  these 
carriers  are  subject  to  the  continuing 
fitness  requirements,  and  all  must  report 
substantial  changes  in  operations, 
ownership,  or  management  to  the 
Department  for  review.  During  calendar 
years  2001  and  2002,  the  Department 
instituted  an  average  of  52  new 
continuing  fitness  cases  each  year,  some 
of  which  involved  citizenship  issues. 
Based  on  the  information  received  in 


response  to  this  ANPRM,  the 
Department  intends  to  carefully 
consider  the  costs  and  benefits 
associated  with  this  rulemaking. 

Executive  Order  13132  (Federalism 
Assessment) 

The  Department  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  set  forth  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials.  The  Department 
anticipates  that  any  action  taken  will 
not  preempt  a  State  law  or  State 
regulation  or  affect  the  States'  ability  to 
discharge  traditional  State  government 
functions.  We  encourage  commenters  to 
consider  these  issues,  as  well  as  matters 
concerning  any  costs  or  burdens  that 
might  be  imposed  on  the  States  as  a 
result  of  actions  considered  here. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.]  requires  an  agency 
to  review  regulations  to  assess  their 
impact  on  small  entities  unless  the 
agency  determines  that  a  rule  is  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
The  Department  will  analyze  any  action 
that  might  be  proposed  for  the  purpose 
of  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501-3520,  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct, 
sponsor,  or  require  through  regulations. 
Any  action  that  might  be  contemplated 
in  subsequent  phases  of  this  proceeding 
may  involve  a  collection  of  information 
requirement  for  the  purpose  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Department,  however,  will  evaluate  any 
actions  that  might  be  considered  in 
accordance  with  the  terms  of  the 
Paperwork  Reduction  Act.  We  ' 

encourage  commenters  to  consider  these 
issues,  as  well  as  matters  concerning 
any  burdens  that  might  be  imposed  as 
a  result  of  actions  considered  here. 
Accordingly,  the  Department  solicits 
comments  on  this  issue. 

Regulation  Identifier  (RIN) 

A  regulation  identifier  (RIN)  is 
assigned  to  each  regulatory  action  listed 
in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
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reference  this  iction  with  the  Unified 
Agenda. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drud  Administration 

21  CFR  Parts  k)0,  606,  610,  and  640 
[Docket  No.  200GN-0211] 

Revisions  to  Liabeling  and  Storage 
Requirements  for  Blood  and  Blood 
Components,  Including  Source  Plasma 


agency:  Food 

HHS. 

ACTION:  Propoied 


ind  Drug  Administration, 
rule. 


SUMMARY:  The  Food  and  Drug 
Administratio;  i  (FDA)  is  proposing  to 
revise  the  labeling  and  storage 
requirements  I  or  certain  human  blood 
and  blood  con  ponents,  including 
Source  Plasma ,  by  combining, 
simplifying,  aj  id  updating  specific 
regulations  ap  ^licable  to  container 
labeling  and  ii  struction  circulars,  and 
the  shipping  a  id  storage  temperatures 
for  frozen  non  :ellular  blood 
components,  "'his  proposed  rule  would 
facilitate  the  u  se  of  a  labeling  system 
using  machint  -readable  information 
that  would  be  acceptable  as  a 
replacement  fdr  the  "ABC  Codabar" 
system  for  lab  sling  blood  and  blood 
components.  I  DA  is  taking  this  action 
as  part  of  its  "  Jlood  Initiative"  to 
comprehensively  review  and,  as 
necessary,  rev  se  its  regulations, 
policies,  guidi  nces,  and  procedures 
related  to  the  icensing  and  regulation  of 


blood  products.  This  proposed  rule  is 
intended  to  help  ensure  the  continued 
safety  of  the  blood  supply,  and  to  help 
ensure  consistency  in  container  labeling 
and  storage  temperatures. 
DATES:  Submit  written  or  electronic 
comments  on  the  proposed  rule  by 
October  28,  2003.  See  section  VIII  of  this 
document  for  the  proposed  effective 
date  of  a  final  rule  based  on  this 
document. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Managemeht 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
WH'W.  fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
6210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Development  of  the  International 
Society  for  Blood  Transfusion  (ISBT) 
128 

In  the  Federal  Register  of  August  30, 
1985  (50  FR  35472),  FDA  published  a 
notice  of  availability  entitled  "Guideline 
for  the  Uniform  Labeling  of  Blood  and 
Blood  Components,"  which  described 
the  uniform  container  label  for  blood 
and  blood  components.  The  standard 
labels  for  blood  and  blood  components 
recommended  in  the  guideline 
incorporated  barcode  symbology  known 
as  "ABC  Codabar." 

In  August  1989,  the  ISBT,  an 
organization  established  to  promote  and 
maintain  a  high  level  of  ethical, 
medical,  and  scientific  standards  in 
blood  transfusion  medicine  and  science 
throughout  the  world,  recognized  that 
"ABC  Codabar,"  the  first  barcoding 
system  adopted  by  the  health  care 
industry,  was  becoming  outdated  and 
initiated  the  design  of  a  new  system 
using  the  barcode  symbology  known  as 
Code  128  (identified  hereafter  as  ISBT 
128). 

Currently,  under  §606.121(c)(13)  (21 
CFR  606.121(c)(13)),  the  container  label 
for  blood  and  blood  components  may 
bear  encoded  information  in  the  form  of 
machine-readable  symbols  approved  for 
use  by  the  Director,  Center  for  Biologies 
Evaluation  and  Research  (CBER).  On 
March  23,  1995,  FDA  asked  the  Blood 
Products  Advisory  Committee  (BPAC) 
whether  FDA  should  support 
conversion  from  the  "ABC  Codabar" 
system  to  the  ISBT  128  system.  BPAC 


voted  in  favor  of  FDA  supporting  the 
transition  to  the  new  barcoding  system. 
The  change  to  ISBT  128  was  also 
supported  by  the  Department  of  Defense 
(DoD),  and  by  the  blood  industry 
including  America's  Blood  Centers 
(ABC),  American  Association  of  Blood   ' . 
Banks  (AABB),  and  American  National 
Red  Cross  (ARC).  In  December  1996,  the 
International  Council  for  Commonality 
in  Blood  Bank  Automation  (ICCBBA) 
held  an  ISBT  128  Consensus  Conference 
in  Washington,  DC,  to  provide  an 
opportunity  for  dialogue  among  the 
affected  industry  groups  and  FDA. 
Although  consensus  was  obtained  for 
use  of  ISBT  128,  some  participants 
expressed  concerns  regarding 
implementation  timeframes  and  costs  of 
implementation  to  hospital  transfusion 
services.  However,  the  updated 
symbology  used  in  ISBT  128  has 
numerous  advantages  over  the  "ABC 
Codabar."  In  addition  to  other  reasons, 
the  conversion  to  ISBT  128  was 
supported  because  ISBT  128  is  more 
secure,  allows  more  flexibility  in  coding 
highly  variable  information,  uses 
double-density  coding  to  allow  more 
information  to  be  encoded  in  a  limited 
space,  and  can  be  interpreted  by  some 
of  the  barcode  readers  used  with  "ABC 
Codabar." 

The  ICCBBA,  including 
representatives  from  ABC,  AABB,  ARC, 
and  DoD,  developed  and  submitted  to 
FDA  a  draft  document  that 
recommended  that  ISBT  128  replace  the 
"ABC"  Codabar  system  used  on  blood 
and  blood  component  labels  in  the 
United  States.  ICCBBA  recommended 
that  the  document  entitled  "United 
States  Industry  Consensus  Standard  for 
the  Uniform  Labeling  of  Blood  and 
Blood  Components  Using  ISBT  128," 
Version  1.2.0  (draft  standard),  serve  as 
the  basis  for  FDA  guidance  on  blood 
and  blood  component  labeling.  On 
November  21,  1998,  FDA  made  a  copy 
of  the  draft  standard  available  on  its 
Web  site  for  public  comment.  In  the 
Federal  Register  of  November  27,  1998 
(63  FR  65600),  FDA  announced  the 
availability  of  the  draft  standard  and 
requested  public  comment  on  both  the 
use  of  ISBT  128  and  timeframes  for 
implementation.  The  ICCBBA  revised 
the  draft  standard  in  response  to  public 
comment  and  submitted  to  FDA  the 
revised  document,  "United  States 
Industry  Consensus  Standard  for  the 
Uniform  Labeling  of  Blood  and  Blood 
Components  Using  ISBT  128,"  Version 
1.2.0,  dated  November  1999  (the 
"Version  1.2.0  Standard"). 

FDA  reviewed  the  draft  standard,  the 
comments  received  in  response  to  the 
Federal  Register  notice  of  November  27, 
1998,  and  the  "Version  1.2.0  Standard," 
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and  concluded  that  conformance  to  the 
"Version  1.2.0  Standard,"  prepared  and 
revised  by  ICCBBA,  would  help 
facilitate  the  use  of  a  uniform  container 
label  for  blood  and  blood  components. 
In  the  Federal  Register  of  June  6,  2000 
(65  FR  35944),  FDA  announced  the 
availability  of  a  final  guidance  entitled 
"Guidance  for  Industry;  Recognition 
and  Use  of  a  Standard  for  the  Uniform 
Labeling  of  Blood  and  Blood 
Components"  dated  June  2000,  which 
recognizes  as  acceptable,  except  where 
inconsistent  with  the  regulations,  use  of 
the  "Version  1.2.0  Standard"  prepared 
by  ICCBBA,  and  the  implementation  of 
the  ISBT  128  uniform  labeling  system. 
Although  FDA  finds  the  system 
acceptable,  FDA  has  identified  two 
inconsistencies  between  the  "Version 
1.2.0  Standard"  and  the  current 
requirements  of  §606. 121(c)(2)  and 
(e)(l)(ii).  This  proposed  rule  would 
delete  the  current  requirement  of 
§  606.121(c)(2)  to  include  the  FDA 
assigned  registration  number  on  blood 
and  blood  component  labels.  This 
revision  is  intended  to  provide 
establishments  flexibility  in  using  the 
registration  number  or  other  recognized 
donation  facility  identification  numbers, 
such  as  the  ISBT  facility  code  (which 
includes  machine-readable 
information),  as  the  unique  facility 
identifier.  Additionally,  this  proposed 
rule  would  delete  the  current 
requirement  of  §  606.121(e)(l)(ii)  that 
the  anticoagulant  precede  the  proper 
name.  However,  until  the  date  a  final 
rule  resulting  from  this  proposal 
becomes  effective,  if  a  manufacturer 
intends  to  follow  the  "Version  1.2.0 
Standard"  in  lieu  of  current 
§  606.121(c)(2)  or  (e)(l)(ii),  a 
manufacturer  would  seek  an  approval 
for  exceptions  or  alternatives  under 
§  640.120  {21  CFR  640.120).  Once  the 
application  for  an  alternative  is 
approved,  a  manufacturer  may  use  the 
"Version  1.2.0  Standard"  to  produce 
labels  that  meet  FDA's  labeling 
requirements. 


Current  Section: 


§606.121(3) 


B.  Changes  to  Storage  and  Shipping 
Temperatures 

FDA  has  reviewed  data  concerning 
the  storage  and  shipping  temperatures 
of  frozen  noncellular  blood  components, 
e.g.,  Cryoprecipitated  Antihemophilic 
Factor  and  Fresh  Frozen  Plasma.  We 
have  determined  that  the  current 
requirements  for  storage  and  shipping 
temperatures  should  be  updated  to 
ensure  potency  of  the  blood  components 
over  time  and  to  provide  more 
flexibility  in  inventory  management. 
Therefore,  we  are  proposing  to  revise 
the  current  storage  and  shipping 
temperatures  for  frozen  noncellular 
blood  components,  both  for  transfusion 
and  for  further  manufacturing  use,  to 
guard  against  degradation  of  the  heat 
labile  clotting  factors.  The  proposed 
changes  in  shipping  and  storage 
temperatures  are  consistent  with 
published  data  and  current  industry 
practice  (Ref.  1). 

II.  Highlights  of  the  Proposed  Rule 

FDA  is  proposing  to  remove,  simplify, 
or  update  specific  labeling  regulations 
applicable  to  blood  and  blood 
components  to  be  more  consistent  with 
current  practices  and  to  remove  any 
unnecessary  or  outdated  requirements. 
FDA  is  proposing  to  consolidate  the 
labeling  requirements  for  blood  and 
blood  components  intended  for 
transfusion  and  for  blood  and  blood 
components  intended  for  further 
manufacturing  use.  FDA  is  proposing  to 
revise  specific  regulations  to  facilitate 
the  use  of  a  uniform  container  label  for 
blood  and  blood  components  in  the 
United  States  and  internationally  and  to 
remove  any  inconsistency  between  the 
"Version  1.2.0  Standard"  and  the 
Federal  regulations  at  §606.121.  The 
proposed  rule  would  facilitate  the  use  of 
a  labeling  system  using  the  ISBT  128 
machine-readable  data.  In  addition,  the 
proposal  would  facilitate  the  use  of  new 
labeling  systems  that  may  be  developed 
in  the  future. 

The  proposed  changes  would  also 
simplify  the  regulations  by 
consolidating  the  regulations  for 
labeling  blood  and  blood  components. 


including  Source  Plasma,  into  one 
section,  making  it  unnecessary  for  blood 
establishments  to  refer  to  several 
sections  of  the  regulations  to  find 
applicable  labeling  standards. 

In  addition  to  moving  certain 
regulations  to  §  606.121,  FDA  is  also 
proposing  to  revise  some  of  the  labeling 
provisions  regarding  storage  and 
shipping  temperatures  for  frozen 
noncellular  blood  components  in 
proposed  §640. 70(a)(3)  and  (b).  FDA  is 
proposing  to  revise  storage  and  shipping 
temperatures  in  current  §§  600.15, 

610.53,  640.34,  640.54.  640.69,  and 
640.76,  (21  CFR  600.15,  610.53,  640.34. 

640.54,  640.69.  and  640.76)  to  help 
ensure  the  potency  of  the  frozen 
noncellular  blood  components  and  for 
consistency  between  the  labeling 
regulations  and  the  regulations 
concerning  shipping  and  storage 
temperatures  of  frozen  noncellular 
blood  components.  As  part  of  this 
rulemaking,  FDA  is  proposing  to  update 
the  temperature  requirements  and 
address  as  many  labeling  changes  as 
possible  at  one  time,  thereby  limiting 
the  number  of  times  establishments 
must  revise  container  labels.  Also,  we 
have  replaced  "shall"  with  "must"  in 
all  places  wherever  it  appears  in  the 
regulations. 

A.  Summary  of  Consolidation  of 
Regulations  in  §606.121 

FDA  is  proposing  to  consolidate 
regulations  so  blood  establishments  may 
find  all  applicable  labeling  standards 
under  one  section  of  regulations.  The 
regulations  for  labeling  all  blood  and 
blood  components  would  be  moved 
from  other  sections  of  the  regulations  to 
§606.121.  The  following  table 
summarizes  the  regulations  that  would 
be  revised,  consolidated,  and 
redesignated  under  the  proposal.  The 
table  is  intended  to  serve  as  a 
convenient  reference  for  the 
consolidation  of  regulations;  all 
revisions  to  the  regulations  are 
discussed  later  in  this  preamble.  A 
ciurent  regulation  listed  in  the  table 
remaining  unchanged  may  not  be 
discussed  further  in  the  preamble. 


§606. 121(b) 


§606. 121  (c)(1) 


§606. 121  (c)(2) 


Woul(j  be  Revised,  and/or  Redesignated  as: 


The  Introductory  paragrapti  of  §606  121,  paragraph  (a)  is  re- 
served 


Revised  only 


Revised  only 


Revised  only 


§606. 121  (c)(3) 


-  Revised  only 


Revisions  Discussed  in 
Section  II  of  tfiis  document: 
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Cu 

•rent  Section: 

Would  be  Revised,  and/or  Redesignated  as: 

Revisions  Discussed  in 
Section  II  of  this  document: 

§606.121(0(4) 

Revised  only 

B 

§606  121(0(5) 

§606.1 21  (c)(8)(v) 

B 

§606.121(0(6) 

§606.121(0(5) 

B 

§606.121(0(7) 

Unchanged 

B 

§606.121(0(8) 

Revised  only 

B 

§606.121(0(9) 

§606.1 21  (0(8)(iv) 

B 

§606.121(0(10) 

§606.121  (c)(6) 

B 

§606.121(0(11) 

§606.121(c)(10) 

B 

§606.121(0(12) 

§606. 121  (c)(9) 

B 

§606.121(0(13) 

Unchanged 

C 

§606. 121  (d)(1)  to 

ld)(3) 

Revised  only 

B 

§606. 121  (d)(4) 

Deleted 

B 

§606. 121  (d)(5) 

§606.121(d)(4) 

B 

§606  121(e)(1)(i) 

§606.1 21  (e)(1)(ii) 

B 

§606.1 21  (e)(1)(ii) 

§606.121(e)(1)(i) 

C 

§606.121(e)(1)(iii) 

Revised  only 

B 

§606. 121  (e)(2) 

Unchanged 

B 

§606. 121  (e)(3) 

Deleted,  see  606.121(c)(4) 

B 

§606.121(e)<4) 

§606. 121  (e)(3) 

B 

§606.1 21  (e)(5)(i) 

§606.121(e)(4)(i) 

B 

§606.1 21  (e)(5)(ii) 

Deleted,  see  606.1 21  (e)(5)(i) 

B 

§606.1 21  (e)(5)(iii) 

§606.1 21  (e)(4)(ii) 

B 

§606.121(1) 

Revised  only 

B 

§606.121(9) 

Unchanged 

B 

§606. 121(h) 

Revised  only 

B 

§606,121(i)(1)to 

3) 

Revised  only,  paragraph  (j)(4)  added 

E 

§606.121(0(4) 

§606.1 21  (i)(5) 

E 

§606.1 21  (i)(5) 

§606.1 21  (i)(6) 

E 

§606.1210) 

Revised  only 

B 

§606. 122(e),  (f),  i 

nd  (m) 

Revised  only 

E 

§640.70(3),  the  in 

roductory  sentence 

§606. 121  (e)(5) 

B 

§  640.70(a)(1) 

Deleted,  see  §606.121(c)(1) 

B 

§  640.70(a)(2) 

§606.121(c)(10)  and  §606.1 21  (e)(5)(i) 

B 

§  640.70(a)(3) 

§606.1 21  (e)(5)(ii) 

D 

§640. 70(a)(4) 

§606.1 21  (e)(5)(iii) 

B 

§  640.70(a)(5) 

Deleted,  see  §606. 121  (c)(3) 

B      • 

§  640.70(a)(6) 

The  second  sentence  of  §606. 121  (c)(4) 

1 

B 

■' 

•: 
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Current  Section: 


§  640.70(a)(7) 


§  640.70(a)(8) 


§  640.70(a)(9) 


§640.70(a)(10) 
Deleted 


§640.70(a)(11) 


§640.70(5) 


Would  be  Revised,  and/or  Redesignated  as: 


§606.121(e)(5)(vi) 


§  606.1 21  (c)(11) 


§606.121(e)(5)(iv) 


see  §606. 121  (c)(2) 


§606.121(c)(11) 


§606.1 21  (e)(5)(v) 


Revisions  Discussed  in 
Section  II  of  this  document: 


B.  Proposed  Revisions  to  Clarify  and 
Consolidate  Regulations,  Including 
Source  Plasma  Regulations 

The  following  proposed  revisions  are 
intended  to  consolidate  the  existing 
labeling  regulations  in  §  640.70  into 
§606.121.  As  part  of  the  consolidation, 
labeling  regulations  in  §  640.70  would 
be  moved  to  §  606.121,  and  §  640.70 
would  be  removed  from  the  Code  of 
Federal  Regulations  (CFR).  This  change 
would  enable  blood  establishments  to 
find  all  the  labeling  requirements  for 
blood  and  blood  components,  including 
Source  Plasma,  in  one  section  of  the 
CFR  rather  than  having  to  consult 
different  sections  of  the  CFR  when 
manufacturing  several  products.  Any 
redundant  regulations  have  been 
eliminated.  FDA  is  proposing  minor 
edits  for  clarity. 

1.  Proposed  Revisions  to  §606. 121(a) 

FDA  is  proposing  to  amend 
§  606.121(a),  which  describes  the 
container  label  requirements  for  blood 
and  blood  components,  by  redesignating 
current  paragraph  (a)  to  create  an 
introductory  paragraph  under  §606.121 
and  reserving  paragraph  (a).  Under  the 
proposal,  the  first  sentence  of  the 
introductory  paragraph  (current 
§  606.121(a))  Would  be  revised  by 
deleting  the  phrase  "except  Source 
Plasma"  to  provide  that  proposed 
§  606.121  applies  to  all  blood  and  blood 
components,  including  Source  Plasma. 

2.  Proposed  Revisions  to  §  606.121(b) 

FDA  is  proposing  to  amend 
§  606.121(b)  by  adding  the  phrase  "with 
any  appropriate  modifiers  and 
attributes"  to  clarify  that  the  label  may 
be  altered  under  specific  circumstances 
to  adequately  identify  the  contents  of  a 
container.  Examples  of  appropriate 
modifiers  include  "washed,"  "frozen," 
and  "liquid."  Examples  of  attributes 
include  "irradiated,"  and  "divided" 
which  indicate  a  process  change.  For 
consistency,  FDA  is  proposing 
conforming  amendments  to 
§606.121(c)(l)  and  (d)(2). 


3.  Proposed  Revisions  to  §  606.121(c) 

Because  proposed  §  606.121(c)(1) 
applies  to  the  container  label  of  all 
blood  and  blood  components,  including 
Source  Plasma,  FDA  is  proposing  to 
delete  current  §640. 70(a)(1),  The 
proposed  revisions  to  §  606.121(c)(2)  are 
discussed  in  section  III.C.l  of  this 
document. 

FDA  is  proposing  to  revise 
§  606.121(c)(3)  to  require  that  labels 
include  all  the  donor  numbers  or  a  pool 
number  that  would  enable 
establishments  to  trace  each  individual 
unit  in  the  pool  to  the  donor.  Proposed 
§  606.121(c)(3)  includes  the  same 
requirements  for  container  labels  for 
pooled  products  found  in  §  640.70(a)(5); 
therefore,  FDA  is  proposing  to  delete 
§  640.70(a)(5). 

FDA  is  proposing  to  amend 
§  606.121(c)(4)  to  clarify  the  expiration 
date  of  pooled  plasma  and  to  delete 
§  606.121(e)(3)  because  it  would  be 
redundant  with  revised  §  606.121(c)(4). 
Under  the  proposal,  §  640.70(a)(6) 
would  be  revised  and  redesignated  as 
the  second  sentence  of  §606. 121(c)(4).  If 
Source  Plasma  intended  for  further 
manufacturing  into  noninjectable 
products  is  pooled,  the  expiration  date 
is  determined  from  the  collection  date 
of  the  oldest  unit  in  the  pool,  and  the 
pooling  records  must  show  the 
collection  date  for  each  unit  in  the  pool. 
The  proposed  changes  would  simplify 
the  regulations  by  moving  the 
requirements  for  determining  the 
expiration  date  of  Source  Plasma  to  the 
section  that  specifies  requirements  for 
an  expiration  date  on  the  container  label 
for  blood  and  blood  components. 

Current  §  606.121(c)(5)  is  redesignated 
and  revised,  as  discussed  in  the 
following  paragraph.  FDA  is  proposing 
that  current  §  606.121(c)(6)  remain 
unchanged  and  be  redesignated  as 
§  606.121(c)(5).  Under  the  proposal, 
current  §  606.121(c)(7)  remains 
unchanged. 

FDA  is  proposing  to  simplify  the 
wording  of  §606.121(c)(8)(i).  Paragraphs 
606.121(c)(8)(ii)  and  (c)(8)(iii)  remain 


unchanged.  FDA  is  proposing  to 
redesignate  §  606.121(c)(9)  as 
§  606.121{c)(8)(iv)  and  to  revise 
redesignated  §  606.121(c)(8)(iv)  by     . 
deleting  the  redundant  phrase  "The 
statement."  FDA  is  proposing  to 
redesignate  §606. 121(c)(5)  as 
§  606.1 21(c){8)(v)  and  to  revise 
redesignated  §  606.121(c)(8)(v)  by 
deleting  the  redundant  phrase  "If  the 
product  is  intended  for  transfusion." 

FDA  is  proposing  to  redesignate 
current  §606.121(c)(12)  as 
§6G6.121(c)(9).  FDA  is  proposing  to 
revise  redesignated  §  606.121(c)(9)  by 
adding  a  phrase  to  clarify  that  the 
labeling  requirements  would  apply  to 
products  intended  for  manufacturing 
use  when  an  ABO  and/or  Rh 
designation  is  appropriate.  In  addition. 
FDA  is  proposing  to  update 
redesignated  §§606.121(c)(9)(ii)  and 
(c)(9)(iii)  by  using  current  terminology 
for  a  weak  expression  of  the  D  antigen 
on  red  blood  cells.  The  revised  section 
would  read  "If  the  test  using  Anti-D 
Blood  Grouping  Reagent  is  negative  but 

the  test  for  weak  D  (formerly  DU)  is 

*     *     *" 

Under  the  proposal,  current 
§606.121(c)(10)  is  redesignated  as 
§  606.121(c)(6). 

FDA  is  proposing  to  combine  current 
§606.121(c)(ll)  and  part  of  current 
§  640.70(a)(2)  and  redesignate  the 
combined  regulations  as  proposed 
§606.121(c)(10).  FDA  is  proposing  to 
revise  redesignated  §  606.1 21(c)(10)  by 
adding  a  phrase  to  the  first  sentence  to 
clarify  that  blood  and  blood  components 
intended  for  further  manufacturing  use, 
and  Source  Plasma  are  subject  to  these 
requirements.  Additionally,  FDA  is 
proposing  to  revise  redesignated 
§  606.121{c){10)  by  adding  an  alternative 
warning  statement  and  provide  for  the 
use  of  "other  cautionar\'  statements  as 
approved  by  CBER."  These  proposed 
changes  and  the  alternative  warning 
statement  reflect  current  industry 
practice.  FDA  is  proposing  to  delete 
current  §606.121(e)(5)(ii)  because  it 
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would  be  redu  adant  with  redesignated 
§606.121(c)(lll). 

4.  Proposed  Re  visions  to  §  606.121(d) 


FDA  is 

§  606.121(d) 
"Except  for 
for  manufact 
regulation  to  c 
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blood  and  blocid 
Additionally 


to  amend 

deleting  the  phrase 

recovered  plasma  intended 

use  or"  and  revise  the 

arify  that  this  paragraph 

( :ontainer  labels  for  all 


prop  jsing 


unng 
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provide  for  the 
materials  othei 
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!  labe  1 
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proposing 
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changes  are 
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more 
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ete  mail  code  and  to 
use  of  labels  printed  on 
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ing  requirements  that 
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with  current  blood 
)ractice  and  the  proposed 
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ly  discussed. 
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to  delete  current 
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and  to  redesignate 
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As  proposed, 
506.121(d)(4)  (current 
would  also  be  revised  to 

consistent  with 
practice,  to  provide  a 
appearance,  and  to 
of  black  and  white 
by  on-demand  printers 
ing  for  the  use  of  color 
jlood  establishments 
their  use.  FDA 
with  current 
that  the  use  of  color 
th  strict  adherence  to 

pies  does  not  increase 

and  that  the  use  of  black 
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FDA  is 
current  §606.1 
§606.121(e)(l)(i 
redesignate 
§606.121(e 
redesignated  § 
discussed  in 
document.  FD/ 
§606.121(e)(l 
to  "must."  Secti 
remains  unch 


propc^sing  to  redesignate 
l(e)(l)(i)  as 

FDA  is  proposing  to 
cuit-ent  §  606.121(e)(l)(ii)  as 
and  to  amend 
Ii06.121(e)(l)(i)as 
section  II.C.2  of  this 
is  proposing  to  revise 
iii)  by  changing  "shall" 
on  606.121(e)(2) 
ged. 


5)(l)(i) 


ail; 


FDA  is  proposing  to  delete  cvirrent 
§  606.121(e)(3)  because  it  is  redundant 
with  proposed  §  606.121(c)(4)  and 
redesignate  current  §  606.121(e)(4)  a? 
§  606.121(e)(3)  and  current 
§  606.121(e)(5)  as  §  606.121(e)(4). 
Additionally,  a  conforming  amendment 
is  proposed  to  current  §606.121(j) 
because  it  refers  to  the  current 
§  606.121(e)(4).  FDA  is  proposing  to 
update  redesignated  §  606.121(e)(3) 
(current  §606. 121(e)(4))  by  changing 
"shall"  to  "must." 

As  proposed,  redesignated 
§606.121(e)(4)(i)  and  (e)(4)(ii)  (current 
§§606.121(e)(5)(i)  and  (e)(5)(iii). 
respectively)  remain  unchanged. 
Consistent  with  current  industry 
practice,  FDA  is  proposing  to  add 
§606.121(e)(4)(iii)  to  require 
establishments  to  state  on  the  container 
label  the  type  of  anticoagulant  from 
which  the  recovered  plasma  was 
prepared. 

FDA  is  proposing  to  add  new 
§  606.121(e)(5)  to  include  the  provisions 
in  the  introductory  sentence  of  current 
§  640.70(a).  part  of  §  640.70(a)(2),  and 
§§  640.70(a)(3),  (a)(4),  (a)(7),  (a)(9),  and 
(b).  Proposed  §  606.121(e)(5)  would 
clarify  and  consolidate  in  §  606.121 
labeling  requirements  specific  for 
Source  Plasma.  As  proposed, 
redesignated  §606.121(e)(5)(i)  (part  of 
current  §640. 70(a)(2))  would  be 
updated,  consistent  with  proposed 
§  606.121(c)(10).  to  provide  flexibility  in 
the  use  of  upper  and  lowercase  types  in 
cautionary  statements.  Additional 
revisions  to  redesignated 
§§606.121(e)(5)(ii)  (current 
§  640.70(a)(3))  and  606.121(e)(5)(v) 
(current  §§  640.70(a)(3)  and  (b). 
respectively)  are  discussed  in  section 
II. D  of  this  docoument.  FDA  is 
proposing  to  redesignate  current 
§  640.70(a)(7)  as  §  606.121(e)(5)(vi). 
Under  the  proposal.  FDA  would  update 
redesignated  §606. 121(e)(5)(vi)  (current 
§  640.70(a)(7))l  to  broaden  the  labeling 
requirements  to  include  collections 
from  donors  who  are  not  immunized  but 
are  in  specific  collection  programs,  such 
as  disease  associated  collections  from 
donors  who  have  antibodies  to 
cytomegalovirus.  FDA  is  proposing  to 
redesignate  current  §  640.70(a)(4)  as 
§606.121(e)(5)(iii)  and  current 
§  640.70(a)(9)  as  §606.121(e)(5)(iv). 

6.  Proposed  Revisions  to  §§  606.121(f) 
and  (h) 

FDA  is  proposing  to  amend 
§  606.121(f)  by  revising  the  last 
sentence.  The  proposed  change  would 
clarify  that  all  blood  and  blood 
components  intended  solely  for  further 
manufacturing,  including  recovered 
plasma  and  Source  Plasma,  do  not  need 


to  be  labeled  "NOT  FOR 
TRANSFUSION"  because  their  intended 
use  for  further  manufacturing  is  clearly 
stated  on  the  label.  Section  606.121(g) 
remains  unchanged.  Under  the 
proposal,  §  606.121(h)  would  be  revised 
by  changing  "shall"  to  "must",  and 
"640.2(f)"  to  read  "§  610.40(g)". 

7.  Summary  of  Consolidation  of 
Regulations  in  §  640.70  into  §  606.121 

As  previously  discussed  in  this 
section,  FDA  is  proposing  to  consolidate 
the  existing  labeling  regulations  in 
§  640. 70  into  §  606. 1 2 1 .  As  part  of  the 
consolidation,  regulations  that  currently 
exist  in  both  sections  would  be  found 
only  in  §606.121  as  follows: 

•  §  640.70(a)(1)  is  deleted  because  it  is 
redundant  with  proposed 

§  606.121(c)(1). 

•  §  640.70(a)(2)  is  revised  and 
redesignated  as  proposed 

§  606.121(c)(10)  and  as  proposed 
§606.121(e)(5)(i). 

•  §  640.70(a)(4)  is  revised  and 
redesignated  as  §606.121(e)(5)(iii). 

•  §  640.70(a)(5)  is  removed  because  it 
is  redundant  with  proposed 

§  606.121(c)(3). 

•  §  640.70(a)(6)  is  revised  and 
redesignated  as  the  second  sentence  of 
proposed  §  606.121(c)(4). 

•  §  640.70(a)(7)  is  revised  and 
redesignated  as  §606.121(e)(5)(vi). 

•  §640. 70(a)(9)  is  revised  and 
redesignated  as  §  606.121(e)(5)(iv). 

C.  Proposed  Revisions  to  Clarify  and 
Consolidate  Regulations  Related  to  Use 
of  a  Labeling  System  Using  Machine- 
Readable  Information 

The  proposed  revisions  discussed  in 
this  section  of  this  document  are 
primarily  intended  to  allow  for  the  use 
of  a  machine-readable  encoded 
information  system,  such  as  ISBT  128. 
Those  changes  would  allow 
manufacturers  of  blood,  blood 
components,  and  Source  Plasma  to 
submit  product  specific  labeling  that  is 
consistent  with  approved  labeling 
formats,  such  as  ISBT  128,  to  the 
Director,  CBER,  for  approval  without 
requesting  a  variance  under  §  640.120. 
Under  this  proposal,  §  606.121(c)(13) 
would  remain  unchanged.  In  the 
Federal  Register  of  March  14,  2003  (68 
FR  12499)  FDA  issued  a  proposed  rule 
entitled  "Bar  Code  Label  Requirements 
for  Human  Drug  Products  and  Blood" 
(proposed  Bar  Code  Rule),  that  would 
amend  §606. 121(c)(13)  to  require 
certain  human  drug  and  biological 
product  labels  to  bear  bar  codes  and  also 
would  require  the  use  of  machine- 
readable  information  on  container  labels 
for  blood  and  blood  components 
intended  for  transfusion.  The  proposed 
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Bar  Code  Rule  specifically  invites 
comment  on  whether  FDA  should 
require  the  use  of  ISBT  128,  or  require 
"machine-readable  information"  as 
approved  by  the  Director,  CBER,  or 
some  other  standard  or  symbology.  If 
you  are  interested  in  commenting  on  the 
use  of  bar  codes  on  container  labels  for 
blood  and  blood  components  for 
transfusion,  please  refer  to  the  proposed 
Bar  Code  Rule  and  submit  your 
comments  (see  68  FR  12499). 

1.  Proposed  revisions  to  §  606.121(c)(2) 

FDA  is  proposing  to  amend 
§  606.121(c)(2)  by  replacing 
"registration  number"  with  "unique 
facility  identifier."  This  change  would 
remove  the  requirement  to  include  the 
FDA  assigned  registration  number  on 
blood  and  blood  component  labels. 
Although  the  FDA  assigned  registration 
number  is  acceptable  as  a  "unique 
facility  identifier,"  the  proposal  would 
also  provide  for  the  use  of  other 
recognized  donation  facility 
identification  numbers,  such  as  the 
ISBT  facility  code  (which  includes 
machine-readable  information). 
Consistent  with  the  general  provisions 
for  licensing  in  21  CFR  part  601, 
establishments  collecting  Source  Plasma 
may  use  their  registration  number  or 
other  recognized  donation  facility 
identification  number  as  the  unique 
facility  identifier  which  would  aid  in 
identifying  the  location  where  the 
product  was  collected.  Under  the 
proposal,  current  §640.70(a)(10)  would 
be  removed  because  the  requirements  of 
§640.70{a)(10)  for  "name,  address,  and 
license  number"  on  the  Source  Plasma 
label  are  included  in  proposed 
§  606.121(c)(2). 

2.  Proposed  Revisions  to 
§606.121(e)(l)(i) 

As  previously  discussed  in  section 
II.B  of  this  document,  FDA  is  proposing 
to  amend  redesignated  §606.121(e)(l)(i) 
(current  §606.121(e)(l)(ii)).  This 
revision  is  intended  to  facilitate  the  use 
of  a  labeling  system  using  machine- 
readable  information,  such  as  ISBT  128, 
hy  providing  more  flexibility  in 
labeling.  Specifically,  this  revision 
would  remove  the  labeling  requirements 
regarding  the  placement  and 
prominence  of  the  anticoagulant. 

D.  Proposed  Revisions  Related  to 
Temperature  Requirements 

FDA  is  proposing  revisions  to  update 
temperature  requirements  for  storage 
and  shipment  of  blood  and  blood 
components.  The  proposed  changes 
described  in  this  section  are  intended  to 
provide  consistency  with  data 
published  in  Europe  and  to  help  ensure 


the  potency  of  blood  and  blood 
components  by  guarding  against  the 
degradation  of  heat  labile  clotting 
factors  during  storage  and  shipment 
(Ref.  1).  Because  these  storage  and 
shipping  temperatures  may  be  reflected 
in  the  product  labeling,  FDA  is 
proposing  to  update  the  temperature 
requirements  in  this  rulemaking  to 
address  as  many  labeling  changes  as 
possible  as  part  of  this  rulemaking  and 
enable  establishments  to  make  a  number 
of  revisions  to  labels  for  blood  products 
at  one  time.  This  revision  would 
simplify  labeling  of  blood  and  blood 
components.  Additionally,  this 
approach  is  intended  to  reduce  the 
burden  on  industry  by  minimizing  the 
number  of  times  blood  container  labels 
must  be  revised  and  reordered. 

1.  Proposed  Revisions  to  §§610.53, 
640.34.  and  640.54 

FDA  is  proposing  to  revise  §§  610.53. 
and  640.34(b)  by  changing  "shall"  to 
"must",  and  by  changing  the  storage 
and  shipping  temperatures  for 
Cryoprecipitated  Antihemophiliac 
Factor  (AHF)  and  for  Fresh  Frozen 
Plasma  to  -25  °C  or  colder  if  stored  for 
24  months  after  the  date  of  collection, 
and  -18  to  -25  °C  if  stored  for  3  months 
after  the  date  of  collection.  FDA  is 
proposing  changes  to  §  640.54  for 
consistency  with  the  proposed  changes 
in  shipping  and  storage  temperatures  for 
Cryoprecipitated  AHF. 

2.  Proposed  Revisions  to  §§640.69, 
640.70,  and  640.76 

As  previously  mentioned,  FDA  is 
proposing  to  redesignate  current 
§ 640.70(a)(3)  as  §606.121(e)(5)(ii).  FDA 
is  proposing  to  revise  redesignated 
§606.121(e)(5)(ii)  (current 
§§  640.70(a)(3)),  640.69(c),  and  640.76(a) 
and  (b)  by  changing  the  storage  and 
shipping  temperatures  for  Source 
Plasma  to  -30  "C  and  -15  °C, 
respectively,  or  colder.  FDA  is 
proposing  to  redesignate  current 
§  640.70(b)  as  §  606.121(e)(5)(v),  and  to 
revise  redesignated  §606.121(e)(5)(v)  by 
changing  the  storage  and  shipping 
temperatures  for  Source  Plasma  diverted 
for  Source  Plasma  Salvaged  to  -30  °C 
and  -15  °C,  respectively,  or  colder. 

3.  Proposed  Revisions  to  §  640.34 

FDA  is  proposing  to  revise 
§  640.34(g)(2)  to  clarify  that  frozen 
plasma  must  be  stored  at  appropriate 
temperatures  to  ensure  product  potency. 


E.  Proposed  Changes  to  Clarify  and 
Consolidate  Regulations  Related  to 
Communicable  Disease  Testing,  and 
Autologous  Donations 

The  proposed  revisions  discussed  in 
this  section  of  this  document  would 
require  labels  for  blood,  blood 
components,  and  Source  Plasma  to 
include  the  results  of  the  communicable 
disease  tests  performed  on  a  sample  of 
the  donor's  blood  obtained  at  the  time 
of  the  blood  donation.  The  proposed 
regulations  would  require 
establishments  to  include  on  product 
labels  the  results  of  all  communicable 
disease  testing  performed  as  required  in 
§610.40.  Currently  in  §§606.121  and 
640.70,  only  the  results  of  tests  for 
Hepatitis  B  surface  antigen  (HBsAg)  and 
antibody  to  Human  Immunodeficiency 
Virus  (anti-HIV)  are  required  on  the 
label.  In  the  Federal  Register  of  June  11, 
2001  (66  FR  31146).  FDA  published  a 
related  rulemaking  entitled 
"Requirements  for  Testing  Human 
Blood  Donors  for  Evidence  of  Infection 
Due  to  Communicable  Disease  Agents" 
(the  testing  final  rule).  The  proposed 
revisions  are  consistent  with  the 
requirements  of  the  testing  final  rule. 

1.  Proposed  Revisions  to  Redesignated 
§606.121(c)(ll) 

FDA  is  proposing  to  redesignate 
current  §§  640.70(a)(8)  and  (a)(ll)  as 
§606.121(c)(ll)  and  to  revise 
redesignated  §606.121(c)(ll)  to  require 
labeling  statements  based  on 
communicable  disease  test  results.  The 
proposed  change  provides  that  the 
labeling  requirements  apply  to  Source 
Plasma  and  would  require 
establishments  to  label  products  for 
further  manufacture  with  the  results  of 
all  required  communicable  disease 
testing  performed  in  accordarice  with 
§610.40. 

2.  Proposed  Addition  to  §606.121(c)(12) 

As  previously  described  in  this 
section,  FDA  is  proposing  to  redesignate 
current  §606.121(c)(12)  as 
§  606.121(c)(9),  and  to  add  new 
§606.121(c)(12).  Proposed 
§606.121(c)(12)  is  intended  to  clarify 
that  blood  establishments  would  be 
permitted  under  certain  circumstances 
to  use  blood  or  blood  components 
which  test  repeatedly  reactive  for 
communicable  disease  agents,  provided 
the  units  are  appropriately  labeled  to 
indicate  all  test  results.  This  labeling 
change  is  consistent  with  the  labeling 
requirements  of  §  610.40  of  the  testing 
final  rule  described  in  the  previous 
paragraph. 
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that  the  product  was  prepared  from 
blood  that  was  negative  when  tested  for 
antibody  to  human  immunodeficiency 
virus  (HIV),  was  nonreactive  for 
hepatitis  B  surface  antigen  by  FDA 
required  tests  and  nonreactive  when 
tested  by  a  serological  test  for  syphilis. 
Proposed  §  606.122(e)  would  clarify  that 
the  instruction  circular  must  contain 
statements  regarding  the  results  of  all 
required  infectious  agent  testing.  By 
making  this  change,  it  would  become 
unnecessary  to  revise  the  labeling 
regulations  as  testing  requirements  may 
be  revised  in  the  future.  FDA  is 
proposing  to  amend  §  606.122(f)  by 
updating  the  warning  statement,  which 
ciurently  refers  only  to  the  hazard  of 
transmitting  hepatitis,  to  reflect  the  risk 
associated  with  the  communicable 
disease  agents  for  which  testing  is 
currently  performed. 

Note  that  the  terras  "infectious  agent 
testing"  and  "communicable  disease 
testing"  (used  interchangeably  in  this 
proposed  rule  and  in  guidance 
documents)  refer  to  the  same  testing 
performed  in  accordance  with  §  610.40. 
The  term  "infectious  agent"  is  used 
rather  than  "communicable  disease 
agent"  for  consistency  with  the 
"Version  1.2.0  Standard." 

FDA  is  proposing  to  amend  the 
introductory  phrase  in  §  606.122(m), 
and  paragraphs  (m)(2),  (m)(3),  and 
(m)(5)  to  update  the  information 
required  in  the  instruction  circular  for 
plasma.  In  the  introductory  sentence  of 
§  606.122(m),  FDA  is  proposing  to 
update  the  regulations  by  replacing  the 
word  "shall"  with  "must."  Section 
606.122(m)(l)  would  remain 
unchanged.  FDA  is  proposing  to  revise 
§  606.122(m)(2)  and  (m)(3)  to  clarify  that 
the  instruction  circular  must  contain 
instructions  to  thaw  the  frozen  product 
at  a  temperature  "appropriate  for  the 
product"  and,  when  applicable, 
instructions  to  begin  administration  of 
the  product  within  "a  specified  time" 
after  thawing,  respectively.  The 
proposed  changes  would  provide  greater 
flexibility  in  the  instruction  circular, 
and  would  provide  for  various  new 
thawing  methods  and  procedures  for 
administration  that  might  be  used  in  the 
future  without  requiring  additional 
changes  to  the  regulation. 

FDA  is  proposing  to  amend 
§  606.122(m)(5),  consistent  with  the 
changes  in  proposed  redesignated 
§  606.122(e),  to  update  the  information 
in  the  instruction  circular  regarding  the 
transfusion  of  plasma  to  warn  of  the  risk 
of  transmission  of  many  communicable 
disease  agents,  rather  than  refer  only  to 
the  hazard  of  transmitting  hepatitis. 


m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612,  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Section  202(a)  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  requires  that  agencies  prepare  a 
written  statement  of  anticipated  costs 
and  benefits  before  proposing  any  rule 
that  may  result  in  an  expenditure  by 
State,  local,  and  tribal  goverrmients,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year  (adjusted 
annually  for  inflation).  Under  the 
Regulatory  Flexibility  Act,  unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities. 

The  agency  has  reviewed  this 
proposed  rule  and  believes  that  it  is 
consistent  with  the  regulator^' 
philosophy  and  principles  ideWified  in 
the  Executive  order  and  these  two 
statutes.  The  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order.  No  further  analysis  is  required 
under  the  Regulatory  Flexibility  Act 
because  the  agency  has  determined  that 
these  proposed  rule  amendments  have 
no  compliemce  costs  and  will  not  have 
a  significant  effect  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  also  does  not  trigger  the 
requirements  for  a  written  statement 
under  section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  because  it  does 
not  impose  a  mandate  that  results  in 
expenditure  of  $100  million  or  more  by 
State,  local,  and  tribal  governments  in 
the  aggregate,  or  by  the  private  sector  in 
any  one  year. 

■Phe  purpose  of  the  proposed  rule 
amendments  is  to  simplify  and  unify  the 
existing  labeling  standards.  Labeling 
standards  are  currently  found  in 
multiple  sections  of  the  regulations  and 
these  amendments  would  move  these 
standards  to  one  section  of  the 
regulations.  By  revising,  consolidating, 
and  redesignating  these  regulations, 
parties  wishing  to  imderstand  the 
labeling  requirements  will  be  able  to 
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refer  to  a  single  source.  The  proposed 
rule  amendments  also  include 
provisions  that  add  flexibility  to  the 
regulations  that  should  lower  the  cost  of 
compliance. 

Some  aspects  of  the  proposed  rule 
amendments  do  establish  new  label 
requirements  and  provisions.  One  such 
requirement  is  that  the  label  must  reflect 
updated  testing  requirements.  The 
agency  believes  these  requirements, 
including  the  requirement  for  the  label 
to  reflect  updated  testing  requirements, 
conform  to  current  industry  practice 
and  do  not  impose  an  additional 
burden. 

The  proposed  rule  requires  a  change 
in  the  instruction  circular  to  reflect 
current  testing  practices.  Existing 
labeling  regulations  do  not  allow  the 
circular  to  reflect  current  required 
testing  or  to  adjust  to  future  changes  in 
required  testing  or  plasma  thawing 
procedures.  The  agency  believes  the 
instruction  circular  would  already  be  in 
compliance  with  the  proposed  rule 
amendments  and  reflect  current 
requirements  and  practices  if 
compliance  were  permitted  by  existing 
regulations.  By  adding  flexibility  to  the 
rules  regarding  the  instruction  circular, 
the  proposed  rule  lowers  the  overall 
cost  of  compliance.  Moreover,  as  the 
instruction  circular  is  updated  regularly, 
the  agency  believes  any  required 
changes  can  be  made  in  the  ordinary 
revision  cycle  and  that  this  rule  will  not 
impose  an  additional  burden. 

The  proposed  rule  amendments  also 
update  the  temperature  requirements  for 
storage  and  shipping  of  blood  and  blood 
components.  The  agency  believes  that 
these  requirements  reflect  current 
industry  practice  and  do  not  impose  an 
additional  burden. 

In  general,  the  agency  believes  the 
proposed  rule  will  have  no  compliance 
costs,  because  any  requirements  are 
either  industry  practice  or  would  be 
industry  practice  absent  existing 
prohibitions.  Because  the  agency 
believes  these  proposed  rule 
amendments  have  no  compliance  costs, 
the  agency  certifies  they  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

rV.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 


the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  As  previously 
•  described,  FDA  is  proposing  to 
consolidate  regulations  so  blood 
establishments  may  find  all  applicable 
labeling  standards  under  one  section  of 
regulations.  The  regulations  for  labeling 
of  all  blood  and  blood  components 
would  be  moved  from  other  sections  of 
the  regulations  to  §606,121.  Since  the 
agency  believes  the  proposed  rule 
amendments  conform  to  current 
industry  practice,  FDA  is  not  estimating 
the  burden  of  the  proposed  rule.  The 
information  collection  requirements 
under  §§606.121  and  606.122  are 
approved  under  0MB  control  number 
0910-0116. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VII.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  proposed  rule. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


VIII.  Proposed  Effective  Date 

The  agency  is  proposing  that  any  final 
rule  that  may  issue  based  upon  this 
proposed  rule  become  effective  180  days 
after  its  date  of  publication  in  the 
Federal  Register. 

IX.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Krotitschke,  R.,  "Stability  of  Fresh 
Frozen  Plasma:  Results  of  36-Month 
Storage  at  -20  °C,  -25  °C,  -30  °C,  and  -40 
°C,"  Infusion  Therapy  and  Transfusion 
Medicine,  27 A? 4-180,  2000. 

List  of  Subjects 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  610 

Biologies,  Labeling,  Reporting  and  . 
recordkeeping  requirements. 

21  CFR  Part  640 

Blood.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR     ■ 
parts  600.  610,  606,  and  640  be 
amended  as  follows: 

PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

l^  The  authority  citation  for  21  CFR 
part  600  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352.  353. 
355.  360.  360i,  371.  374;  42  U.S.C.  216.  262. 
263.  263a.  264.  300aa-25. 

2.  Section  600.15  is  amended  in  the 
table  in  paragraph  (a)  by  revising  the 
entries  for  Cryoprecipitated  AHF,  Fresh 
Frozen  Plasma,  and  Source  Plasma  to 
read  as  follows: 

§  600.1 5    Temperatures  during  shipment. 

*         * 

(a)  Products. 


***** 


Product 


Temperature 


Cryoprecipitated  AHF 


-25  °C  or  colder  if  expiration  is  24  months  or 
-18  to  -25  °C  If  expiration  is  3  months 
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Product 


Temperature 


Fresh  Frozen  Pliisma 


Source  Plasma 


•      -25  °C  or  colder  if  expiration  is  24  months  or 
-18  to  -25  °C  if  expiration  is  3  months. 

-15  °C  or  colder. 


PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 


3.  The  authority 
part  606  contii  ues 

Authority:  21  J 
355,  360.  360j.  3  ' 
263a,  264. 

4.  Section  646.121  is  revised  to  read 
a.s  follows: 


citaUon  for  21  CFR 
to  read  as  follows: 

.S.C.  321,331,351,352, 
1,374;  42  U.S.C.  216,262, 


§606.121     Contii 
The  containqr 
designed  to 
uniform  contaijier 
blood 
Plasma,  by  all 

(a)  (Reservec 

(b)  The  label 
collecting 
processing  faci 
altered,  or 
label  may  be  altered 


Iner  label. 

label  requirements  are 
itate  the  use  of  a 
label  for  blood  and 
components,  including  Source 
lood  establishments. 


,  facil  ty 


V  It 


con  ponents 


proper  name, 
modifiers  and 
information 
accurately  the 
after  blood 
prepared. 

(c)  The  container 
the  following  i 
other  specializ<  d 
required  in  this 
products: 

(1)  The  prop(  r 
a  prominent  positio 
appropriate 

(2)  The  name, 
identifier,  and 
license  number 

(3)  The  dono 
the  unit  to  the 
donor  numbers 
or  a  pool  nu 
each  individua 
pool; 

(4)  The  expir^ti 
day,  month 
period  for  the 
less,  including 
a  system  that 
sterility,  the 
Source  Plasma 
manufacturing 
products  is  poo  ed 
is  determined 
of  the  oldest 


provided  by  the 
and  the  initial 
ity  must  not  be  removed, 
obsdured,  except  that  the 
to  indicate  the 
ith  any  appropriate 
<  ttributes,  and  other 
rec  uired  to  identifv' 
(  ontents  of  a  container 
have  been 


imb  jr 


unit 


label  must  include 
formation,  as  well  as 

information  as 
section  for  specific 


name  of  the  product  in 

n,  with  any 
ifiers  and  attributes: 
address,  unique  facility 
if  a  licensed  product,  the 
of  each  manufacturer; 
or  lot  number  relating 
(Jonor.  If  pooled,  all 
all  donation  numbers, 

that  is  traceable  to 
unit  comprising  the 


ion  date,  including  the 
year,  and,  if  the  dating 
product  is  72  hours  or 
my  product  prepared  in 
compromise 
of  expiration.  If 
ntended  for 
nto  noninjectable 

the  expiration  date 
the  collection  date 
in  the  pool,  and  the 


and 


m  ight  I 
ho  or 


fi  om 


pooling  records  must  show  the 
collection  date  for  each  unit  in  the  pool. 

(5)  For  Whole  Blood,  Plasma, 
Platelets,  and  partial  units  of  Red  Blood 
Cells,  the  volume  of  the  product, 
accurate  to  within  ±10  percent;  or 
optionally  for  Platelets,  the  volume 
range  within  reasonable  limits. 

(6)  Where  applicable,  the  name  and 
volume  of  source  material. 

(7)  The  recommended  storage 
temperature  (in  degrees  Celsius). 

(8)  If  the  product  is  intended  for 
transfusion,  the  statements: 

(i)"Rxonly." 

(ii)  "See  Circular  of  Information  for 
indications,  contraindications,  cautions, 
and  methods  of  infusion." 

(iii)  "Properly  identify  intended 
recipient." 

(iv)  "This  product  may  transmit 
infectious  agents." 

(v)  The  appropriate  donor 
classification  statement,  i.e.,  "paid 
donor"  or  "volunteer  donor,"  in  no  less 
prominence  than  the  proper  name  of  the 
product. 

(A)  A  paid  donor  is  a  person  who 
receives  moneteiry  payment  for  a  blood 
donation. 

(B)  A  volunteer  donor  is  a  person  who 
does  not  receive  monetary  payment  for 

a  blood  donation. 

(C)  Benefits,  such  as  time  off  fi-om 
work,  membership  in  blood  assurance 
programs,  and  cancellation  of 
nonreplacement  fees  that  are  not  readily 
convertible  to  cash,  do  not  constitute 
monetary  payment  within  the  meaning 
of  this  paragraph. 

(9)  Ifthe  product  is  intended  for 
transfusion  or  as  is  otherwise 
appropriate,  the  ABO  group  and  Rh  type 
of  the  donor  must  be  designated 
conspicuously.  For  Cryoprecipitated 
Antihemophiliac  Factor  (AHF),  the  Rh 
type  may  be  omitted.  The  Rh  type  must 
be  designated  as  follows: 

(i)  Ifthe  test  using  Anti-D  Blood 
Grouping  Reagent  is  positive,  the 
product  must  be  labeled:  "Rh  positive." 

(ii)  If  the  test  using  Anti-D  Blood 
Grouping  Reagent  is  negative  but  the 
test  for  weak  D  (formerly  Du)  is  positive, 
the  product  must  be  labeled:  "Rh 
positive." 

(iii)  If  the  test  using  Anti-D  Blood 
Grouping  Reagent  is  negative  and  the 
test  for  weak  D  (formerly  Du)  is 
negative,  the  product  must  be  labeled: 
"Rh  negative." 


(10)  Ifthe  product  is  not  intended  for 
transfusion,  a  statement  as  applicable: 
"Caution:  For  Manufacturing  Use 
Only,"  or  "Caution:  For  Use  in 
Manufacturing  Noninjectable  Products 
Only,"  or  other  cautionary  statement  as 
approved  by  the  Director,  Center  for 
Biologies  Evaluation  and  Research 
(CBER). 

(11)  Ifthe  product  is  intended  for 
further  manufacturing  use,  a  statement 
listing  the  names  and  results  of  all  the 
tests  for  communicable  disease  agents 
for  which  the  donation  has  been  tested 
and  found  negative. 

(12)  The  blood  and  blood  components 
must  be  labeled  in  accordance  with 

§  610.40,  when  the  donation  is  tested 
and  demonstrates  evidence  of  infection 
due  to  a  communicable  disease  agent(s). 

(13)  The  container  label  may  bear 
encoded  information  in  the  form  of 
machine-readable  symbols  approved  for 
use  by  the  Director,  Center  for  Biologies 
Evaluation  and  Research  (HFB-1). 

(d)  Unless  otherwise  approved  by  the 
Director,  CBER,  the  container  label  must 
be  white  and  print  must  be  solid  black, 
with  the  following  additional 
exceptions: 

(1)  The  ABO  and  Rh  blood  groups 
must  be  printed  as  follows: 

(i)  Rh  positive:  Use  black  print  on 
white  background  and  use  solid  black  or 
other  solid  color  for  ABO. 

(ii)  Rh  negative:  Use  white  print  on 
black  background  for  Rh  and  use  black 
outline  for  ABO. 

(2)  The  proper  name  of  the  product, 
with  any  appropriate  modifiers  and 
attributes,  the  donor  classification 
statement,  and  the  statement  "properly 
identify  intended  recipient"  may  be 
printed  in  solid  red  or  in  solid  black. 

(3)  The  following  color  scheme  may 
be  used  for  differentiating  ABO  Blood 
groups: 


Blood  group 

■ 
Color  of  label 

0 

Blue 

A 

Yellow 

B 

Pink 

AB 

White 

(4)  Special  labels,  such  as  those 
described  in  paragraphs  (h)  and  (i)  of 
this  section,  may  be  color  coded. 
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(e)  Container  label  requirements  for 
particular  products  or  groups  of 
products. 

(1)  Whole  Blood  labels  must  include: 
(i)  The  name  of  the  applicable 

anticoagulant  approved  for  use  by  the 
Director,  CBER. 

(ii)  The  volume  of  anticoagulant. 

(iii)  If  tests  for  unexpected  antibodies 
are  positive,  blood  intended  for 
transfusion  must  be  labeled:  "Contains 
(name  of  antibody)." 

(2)  Except  for  frozen,  deglycerolized, 
or  washed  Red  Blood  Cell  products,  red 
blood  cell  labels  must  include: 

(i)  The  volume  of  Whole  Blood,  and 
the  type  of  anticoagulant  with  which  the 
product  was  prepared. 

(ii)  If  tests  for  unexpected  antibodies 
are  positive  and  the  product  is  intended 
for  transfusion,  the  statement:  "Contains 
(name  of  antibody)." 

(3)  If  tests  for  unexpected  antibodies 
are  positive.  Plasma  intended  for 
transfusion  must  be  labeled:  "Contains 
(name  of  antibody)." 

(4)  Recovered  plasma  labels  must 
include: 

(i)  In  lieu  of  an  expiration  date,  the 
date  of  collection  of  the  oldest  material 
in  the  container. 

(ii)  For  recovered  plasma  not  meeting 
the  requirements  for  manufacture  into 
licensable  products,  the  statement:  "Not 
for  Use  in  Products  Subject  to  License 
Under  Section  351  of  the  Public  Health 
Service  Act." 

(iii)  The  type  of  anticoagulant  with 
which  the  product  was  prepared. 

(5)  Source  Plasma  labels  must  include 
the  following  information: 

(i)  The  cautionary  statement,  as 
specified  in  §606.121(c)(10),  must 
follow  the  proper  name  with  any 
appropriate  modifiers  and  attributes  and 
be  of  similar  prominence  as  the  proper 
name. 

(ii)  The  statement  "Store  at  -30  °C  or 
colder":  Provided,  That  where  plasma  is 
intended  for  manufacturing  into 
noninjectable  products,  this  statement 
may  be  replaced  by  a  statement  of  the 
temperature  appropriate  for 
manufacture  of  the  final  product  to  be 
prepared  from  the  plasma. 

(iii)  The  total  volume  or  weight  of 
plasma  and  total  quantity  and  type  of 
anticoagulant  used. 

(iv)  When  plasma  collected  from  a 
donor  is  reactive  for  a  serologic  test  for 
syphilis,  a  statement  that  the  plasma  is 
reactive  and  must  be  used  only  for  the 
manufacturing  of  positive  control 
reagents  for  the  serologic  test  for 
syphilis. 

(v)  Source  Plasma  diverted  for  Source 
Plasma  Salvaged  must  be  relabeled 
"Source  Plasma  Salvaged"  as  prescribed 
in  §640.76  of  this  chapter.  Immediately 


following  the  proper -name  of  the 
product,  with  any  appropriate  modifiers 
and  attributes,  the  labeling  must 
conspicuously  state  as  applicable, 
•  "STORAGE  TEMPERATURE 
EXCEEDED  -30  °C"  or  "SHIPPING 
TEMPERATURE  EXCEEDED  -15  °C". 
(vi)  A  statement  as  to  whether  the 
plasma  was  collected  from 
nonimmunized  donors,  or  from  donors 
in  specific  collection  programs 
approved  by  the  Director,  CBER.  In  the 
case  of  specific  collection  programs  the 
label  must  state  the  defining 
characteristics  of  the  plasma. 

(f)  Blood  and  blood  components 
determined  to  be  unsuitable  for 
transfusion  must  be  prominently 
labeled:  "NOT  FOR  TRANSFUSION," 
and  the  label  must  state  the  reason  the 
unit  is  considered  unsuitable.  The 
provision  does  not  apply  to  blood  and 
blood  components  intended  solely  for 
further  manufacturing. 

(g)  [Reserved] 

(n).The  following  additional 
information  must  appear  on  the  label  for 
blood  or  blood  components  shipped  in 
an  emergency  prior  to  completion  of 
required  tests,  in  accordance  with 
§  610.40(g)  of  this  chapter: 

(1)  The  statement:  "FOR 
EMERGENCY  USE  ONLY  BY      " 

(2)  Results  of  any  tests  prescribed 
under  §§  610.40  and  640.5(a),  (b),  or  (c) 
of  this  chapter  completed  before 
shipment. 

(3)  Indication  of  any  tests  prescribed 
under  §§  610.40  and  640.5(a),  (b),  or  (c) 
of  this  chapter  not  completed  before 
shipment. 

(i)  The  following  additional 
information  must  appear  on  the  label  for 
blood  or  blood  components  intended  for 
autologous  transfusion: 

(1)  Information  adequately  identifying 
the  patient  e.g.,  name,  date  of  birth, 
hospital,  and  identification  number. 

(2)  Date  of  donation. 

(3)  The  statement:  "AUTOLOGOUS 
DONOR." 

(-r)  The  ABO  and  Rh  blood  group  and 
type,  unless  exempt  under 
§606.121(c)(9). 

(5)  In  place  of  the  allogeneic  blood 
group  label,  each  container  of  blood 
intended  for  autologous  use  and 
obtained  from  a  donor  who  fails  to  meet 
any  of  the  donor  suitability 
requirements  under  §640.3  of  this 
chapter  or  who  is  reactive  to  or  positive 
for  one  or  more  tests  for  evidence  of 
infection  due  to  communicable  disease 
agents  must  be  prominently  and 
permanently  labeled:  "FOR 
AUTOLOGOUS  USE  ONLY." 

(6)  Units  of  blood  originally  intended 
for  autologous  use,  except  those  labeled 
as  prescribed  under  paragraph  (i)(5)  of 


this  section,  may  be  issued  for 
allogeneic  transfusion  provided  the 
container  label  complies  with  all 
applicable  provisions  of  paragraphs  (b) 
through  (e)  of  this  section.  In  such  case, 
the  special  label  required  under 
paragraphs  (i)(l).  (i)(2),  and  (i)(3)  of  this 
section  must  be  removed  or  otherwise 
obscured. 

(j)  A  tie-tag  attached  to  the  container 
may  be  used  for  providing  the 
information  required  by  paragraphs 
(e)(l)(iii),  (e)(2)(ii),  and  (e)(3),  (h),  or 
(i)(l),  (i)(2),  and  (i)(3)  of  this  section. 

5.  Section  606.122  is  amended  bv 
revising  the  introductorv'  paragraph,  and 
paragraphs  (e),  (f),  (m)(2),  (m)(3),  and 
{m)(5)  to  read  as  follows: 

§606.122    Instruction  circular. 

An  instruction  circular  must  be 
available  for  distribution  ifthe  product 
is  intended  for  transfusion.  The 
instruction  circular  must  provide 
adequate  directions  for  use,  including 
the  following  information: 
***** 

(e)  A  statement  that  the  product  was 
prepared  from  blood  that  was  tested  and 
found  negative  for  evidence  of  infection 
due  to  the  infectious  agents  (include  the 
name  of  each  infectious  agent  for  which 
the  blood  was  tested,  including  all  FDA 
required  tests). 

(f)  The  statement:  "Warning:  The  risk 
of  communicable  disease  agents  is 
present.  Careful  donor  selection  and 
available  laboratory  tests  do  not 
eliminate  the  hazard." 
***** 

(m)  For  Plasma,  the  instruction 
circular  must  contain: 
(D*     *     * 

(2)  Instructions  to  thaw  the  frozen 
product  at  a  temperature  appropriate  for 
the  product. 

(3)  When  applicable,  instructions  to 
begin  administration  of  the  product 

within  a  specified  time  after  thawing. 

(4)  *     *     * 

(5)  A  statement  that  this  product  has 
the  same  risk  of  transmitting 
communicable  disease  agents  as  Whole 
Blood;  other  plasma  volume  expanders 
without  this  risk  are  available  for 
treating  hypovolemia. 


PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

6.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  360.  360c,  360d,  360h,  360i,  371, 
372,  374,  381;  42  U.S.C,  216,  262,  263,  263a, 
264. 

7.  Section  610.53  is  amended  by 
revising  paragraph  (c)  in  the  table  for 
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pitat^d 


Cryopreci 
products  for 
Plasma  to  read 


thi; 


AHF,  and  Plasma 
item  Fresh  Frozen 
as  follows: 
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§  61 0.53    Dating  periods  for  licensed 
bioiogical  products. 


(c) 


Proluct 


B 


Manufacturer's  storage  period  1 
to  5  °C  (unless  otherwise  stated) 


Manufacturer's  storage  period  0 

°C  or  colder  (unless  otherwise 

stated) 


Dating  period  after  leaving  manu- 
facturer's storage  when  stored  at 
2  to  8  °C  (unless  otherwise  stat- 
ed) 


Cryoprecipitated  i  iHF 


do 


do 


24  months  from  the  date  of  col- 
lection of  source  blood  pro- 
viding labeling  recommends 
storage  at  -25  °C  or  colder  or 

3  months  from  the  date  of  collec- 
tion of  source  blood  providing 
labeling  recommends  storage 
between  -18  to  -25  °C. 


Plasma  products 
1.  Fresh  Frozen 


Not  applicable 


24  months  from  the  date  of  col- 
lection of  source  blood  pro- 
viding labeling  recommends 
storage  at  -25  °C  or  colder  or 

3  months  from  the  date  of  collec- 
tion of  source  blood  providing 
labeling  recommends  storage 
between  -18  to  -25  °C. 


PART  640— ADDITIONAL  STANDARDS 


FOR  HUMAN  B 
PRODUCTS 

8.  The  author  ty 
part  640  contin 

■  Authority:  21 
355,  360.  371:42 
264. 

9.  Section  64( 


UOOD  AND  BLOOD 


L.S 


revismg 
as  follows: 


34  is  amended  by 
paragrabhs  (b)  and  (g)(2)  to  read 


Proces  (ing 


§640.34 

(a)*     * 

(b)  Fresh 
Plasma  must  be 
collected  by 
venipuncture  w 
and  minimal 
donor's  tissue 
separated  from 
placed  in  a 
within  the 
directions  for 
collecting, 
system.  The  pi 
-25  °C  or  CO 
months;  and  at 
expiration  is  3 


free:  er 


(gl*     * 

(2)  With  the  e: 
Plasma  and  Liqi  id 
product  must  be 
of  thawing  or  br  jakage 


citation  for  21  CFR 
es  to  read  as  follows: 


C.  321.  351,  352.  353, 
I.S.C.  216.  262,  263,  263a. 


Froz  en  Plasma.  Fresh  Frozen 
prepared  from  blood 
unifiterrupted 

th  minimal  damage  to 
manipulation  of  the 
J  plasma  must  be 
1  he  red  blood  cells,  and 
within  8  hours  or 
timeft-ame  specified  in  the 

for  the  blood 
procissing,  and  storage 

a  ima  must  be  stored  at 
Ider  if  the  expiration  is  24 
18  to -25  °C  if  the 
r  lonths. 


cception  of  Platelet  Rich 

Plasma  the  final 
inspected  for  evidence 
at  the  time  of 


issuance.  The  containers  need  not  be 
stored  in  a  manner  that  shows  evidence 
of  thawitig  if  records  of  continuous 
monitoring  can  establish  that  the 
appropriate  storage  temperature 
recommended  on  the  labeling  for  the 
product  was  maintained  throughout  the 
storage  period.  If  continuous  monitoring 
of  the  product  is  not  available,  the  final 
product  must  be  stored  in  a  manner  that 
will  show  evidence  of  thawing  and  must 
not  be  issued  if  there  is  any  evidence  of 
thawing. 
***** 

10.  Section  640.54  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§640.54    Processing. 

(a)  -*     *     * 

(3)  Immediately  after  separation  and 
freezing  of  the  plasma,  the  plasma  must 
be  stored  and  maintained  at  the 
appropriate  storage  temperature 
recommended  on  the  labeling  for  the 
product  until  thawing  of  the  plasma  for 
further  processing  to  remove  the 
Cryoprecipitated  AHF. 
***** 

11.  Section  640.69  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  640.69    General  requirements. 

***-** 

.  (c)  Inspection.  Source  Plasma 
intended  for  further  manufacturing  into 
injectable  products  must  be  inspected 
for  evidence  of  thawing  at  the  time  of 


issuance,  except  that  inspection  of 
individual  plasma  cohtainers  need  not 
be  made  if  the  records  of  continuous 
monitoring  of  the  storage  temperature 
establish  that  the  temperature  remained 
at  -30  °C  or  colder.  If  there  is  evidence 
that  the  storage  temperature  has  not 
been  maintained  at  -30  °C  or  colder,  the 
plasma  may  be  relabeled  and  issued  as 
provided  in  §  640.76(a)  of  this  chapter. 
***** 

§640.70    [Removed] 

12.  Section  640.70  Labeling  is 
removed.    . 

§640.76    [Amended] 

13.  Section  640.76  Products  stored  or 
shipped  at  unacceptable  temperatures  is 
amended  as  follows: 

a.  In  paragraphs  (a)(1)  and  (a)(2)  by 
removing  "-20  °C"  and  adding  in  its 
place  "-30  °C"  wherever  it  appears; 

b.  In  paragraphs  (a)(1),  (a)(2),  and  (b) 
by  removing  "shall"  and  adding  in  its 
place  "must"  wherever  it  appears; 

c.  In  paragraphs  (a)(2)  and  (b)  by 
removing  "-5  °C"  and  adding  in  its 
place  "-15  °C"  wherever  it  appears. 

Dated:  July  12,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-19289  Filed  7-29-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 52524-02] 
RIN-1545-BB38 

Guidance  Under  Section  1502; 
Amendment  of  Waiver  of  Loss 
Carryovers  From  Separate  Return 
Limitation  Years;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  a 
public  hearing  on  proposed  regulations 
under  section  1502  of  the  Internal 
Revenue  Code  that  permit  the 
amendment  of  certain  elections  to  waive 
the  loss  carryovers  of  an  acquired 
subsidiary. 

DATES:  The  public  hearing  originally 
scheduled  for  August  6,  2003,  at  10 
a.m.,  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonya  M.  Cruse  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Procedure  and 
Administration),  at  (202)  622^693  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday,  May  7, 
2003,  (68  FR  24404),  announced  that  a 
public  hearing  was  scheduled  for 
August  6,  2003  at  10  a.m.,  in  room  6718, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  subject  of  the  public  hearing  is 
proposed  regulations  under  section 
1502  of  the  Internal  Revenue  Code. 

The  public  comment  period  for  these 
regulations  expired  on  July  16,  2003. 
The  notice  of  proposed  rulemaking  and 
notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Friday,  July  25,  2003, 
no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  August  6,  2003  is  cancelled. 

LaNita  Van  Dyke, 

Acting  Chief,  Regulations  Unit,  Associate 
Chief  Counsel ,  [Procedure  and 
Administration). 

[FR  Doc.  03-19365  Filed  7-29-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 63974-02] 
RIN  1545-BB77 


Diversification  Requirements  for 
Variable  Annuity,  Endowment,  and  Life 
Insurance  Contracts 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes 
removing  provisions  of  the  Income  Tax 
Regulations  that  apply  a  look-through 
rule  to  assets  of  a  nonregistered 
partnership  for  purposes  of  satisfying 
the  diversification  requirements  of 
section  817(h)  of  the  Internal  Revenue 
Code.  The  Treasury  Department  and  the 
IRS  believe  that  removal  of  these 
provisions  will  eliminate  any  possible 
confusion  regarding  the  prohibition  on 
ownership  of  interests  by  the  public  in 
a  nonregistered  partnership  funding  a 
variable  contract. 

DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  28,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-163974-02),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Comments  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to  CC:PA:RU  (REG-163974-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Polfer,  (202)  622-3970  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  817(d)  defines  a  variable 
contract  as  an  annuity  contract,  a  life 
insurance  contract,  or  a  contract  that 
provides  funding  of  insurance  on  retired 
lives  as  described  in  section  807(c)(6).  A 
variable  contract  must  provide  for  the 
allocation  of  all  or  part  of  the  amounts 
received  under  the  contract  to  an 
account  that  is  segregated  from  the 
general  asset  accounts  (a  segregated 
asset  account)  of  the  company  under 
State  law.  In  the  case  of  an  annuity 
contract,  the  amounts  paid  in,  or  the 
amounts  paid  out,  must  reflect  the 
investment  return  and  the  market  value 


of  the  segregated  asset  account.  Section 
817(d)(3)(A).  In  the  case  of  a  life 
insurance  contract,  the  amount  of  the 
death  benefit  (or  the  period  of  coverage) 
must  be  adjusted  on  the  basis  of  the 
investment  return  and  the  market  value 
of  the  account.  Section  817(d)(3)(B).  In 
the  case  of  a  contract  for  funding  of 
insiu-ance  on  retired  lives,  the  amounts 
paid  in,  or  the  amounts  paid  out,  must 
reflect  the  investment  return  and  the 
market  value  of  the  account.  Section 
817(d)(3)(C). 

Section  817(h)(1)  provides  that  a 
variable  contract  based  on  a  segregated 
asset  account  shall  not  be  treated  as  an 
annuity,  endowment,  or  life  insurance 
contract  unless  the  segregated  asset 
accoimt  is  adequately  diversified  in 
accordance  with  regulations  prescribed 
by  the  Secretary.  Under  section 
817(h)(1),  if  a  segregated  asset  account 
fails  to  be  adequately  diversified  for  a 
period,  then  the  contracts  supported  by 
that  segregated  asset  account  shall  not 
be  treated  as  annuity,  endowment,  or 
life  insurance  contracts  for  that  period 
and  subsequent  periods,  even  if  the 
segregated  asset  account  is  adequately 
diversified  in  those  subsequent  periods. 
Section  1.817-5(c)(l)  defines  period  as 
a  calendar  quarter.  If  a  segregated  asset 
account  is  not  adequately  diversified, 
income  earned  by  that  segregated  asset 
account  is  treated  as  ordinary  income 
received  or  accrued  by  the 
policyholders.' 

Section  817(h)  was  enacted  by 
Congress  in  the  Deficit  Reduction  Act  of 
1984  (Pub.  L.  98-369).  Congress  enacted 
the  diversification  requirements  of 
section  817(h)  to  "discourage  the  use  of 
tax-preferred  variable  annuity  and 
variable  life  insurance  primarily  as 
investment  vehicles."  H.R.  Conf.  Rep. 
No.  98-861,  at  1055  (1984).  In  section 
817(h)(1),  Congress  granted  the 
Secretary  broad  regulatory  authority  to 
develop  rules  to  carry  out  this  intent. 
Pursuant  to  this  authority,  §  1.817-5  sets 
forth  the  standards  a  segregated  asset 
account  must  meet  to  be  treated  as 
adequately  diversified  within  the 
meaning  of  section  81 7(h). 

Section  817(h)(4)  provides  a  look- 
through  rule  under  which  taxpayers  do 
not  treat  the  interest  in  a  regulated 
investment  company  (RIC)  or  trust  as  a 
single  asset  of  the  segregated  asset 
account  but  rather  apply  the 
diversification  tests  by  taking  into 
account  the  assets  of  the  RIC  or  trust. 
Section  817(h)  further  provides  that  the 
look-through  rule  applies  only  if  all  of 
the  beneficial  interests  in  a  RIC  or  trust 


•  Section  1.817-5(a)(2)  provides  a  mechanism  for 
insurance  companies  to  avoid  this  result  if  certain 
enumerated  correction  procedures  are  satisfied. 
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are  held  by  or  e  or  more  general  or 
segregated  ass  st  accounts  of  insurance 
companies  (oi  affiliated  companies],  or 
by  fund  mana  ;ers  (or  affiliated 
companies)  in  connection  with  the 
creation  or  management  of  the  RIC  or 
trust.  "In  auth  arizing  Treasury  to 
prescribe  dive  -sification  standards,  the 
conferees  inte  id  that  the  standards  be 
designed  to  de  ny  annuity  or  life 
insurance  trea  ment  for  investments  that 
are  publicly  available  to  investors  *   *    * 
AH.R.  Con'f.  Fep.  at  1055." 

Section  1.817-5(0(1)  of  the 
regulations  im  elements  the 
Congressional  directive  to  prescribe 
diversification  standards  by  providing 
that  if  look-thi  Qugh  treatment  is 
available,  a  be:  leficial  interest  in  a  RIC, 
real  estate  inv«  stment  trust,  partnership, 
or  trust  that  is  treated  under  sections 
671  through  61  9  as  owned  by  the 
grantor  or  anol  her  person  (investment 
company,  partiership  or  trust)  will  not 
be  treated  as  a  single  investment  of  a 
segregated  ass(  t  account  for  purposes  of 
testing  diversi  ication.  Instead,  a  pro 
rata  portion  of  each  asset  of  the 
investment  coitipany,  partnership,  or 
trust  will  be  tn  fated  as  an  asset  of  the 
segregated  ass(  t  account. 

Section  1.81 7-5(f)(2)  provides  more 
detailed  rules  or  determining  whether 
look-through  ti  eatment  is  available. 
Under  §  1 .81 7-  5(f)(2)(i),  the  look- 
through  rule  a|  iplies  to  any  investment 
company,  part  lership,  or  trust  if:  (A)  All 
the  beneficial  i  nterests  in  the 
investment  coiipany,  partnership,  or 
trust  are  held  t  y  one  or  more  segregated 
asset  accounts  of  one  or  more  insurance 
companies:  am  1  (B)  public  access  to 
such  investme  it  company,  partnership, 
or  trust  is  aval  able  exclusively  through 
the  purchase  o  a  variable  contract.  . 
Section  1.817- j(f)(iii)  provides 
exceptions  to  t  le  general  ownership 
limitations  of  <  1.817-5(fl(2)(i), 
specifically  pe  mitting  life  insurance 
company  gene:  al  accounts,  managers  of 
the  investment  company,  partnership  or 
trust,  pension  ( >r  retirement  plan 
trustees,  and  c  rtain  individuals  whose 
investment  fali  s  into  one  of  two  limited 

Under  §  1.81  7-5(f)(2}(ii),  the  look- 
through  rule  a{  plies  to  a  partnership 
interest  that  is  lot  registered  under  a 
Federal  or  Stati )  law  regulating  the 
offering  or  sale  of  securities.  Unlike 
§1.817-5(f)(2)(i),  satisfaction  of  the  non- 
registered  partj  lership  look-through  rule 
of  §  1.817-5(f)(  2)(II)  is  not  explicitly 
conditioned  or  limiting  the  ownership 
of  interests  in  t  le  partnership  to  certain 
specified  holdt  rs. 

Under  §  1.81 7-5(f)(2)(iii),  the  look- 
through  rule  ap  plies  to  a  trust  that  is 
treated  under  s  actions  671  through  679 


as  owned  by  the  grantor  or  another 
person  if  substantially  all  of  the  assets 
of  the  trust  are  represented  by  Treasury 
securities. 

Section  1.817-5(g)  provides  examples 
of  the  application  of  the  look-through 
rules  of  §  1.817-5(f).  Example  (3)  of 
§  1.817-5(g)  provides  an  example  of  the 
application  of  the  §1.817-5(f)(2)(ii)  non- 
registered  partnership  look-through . 
rule. 

Explanation  of  Provisions 

This  docimient  contains  proposed 
amendments  to  26  CFR  part  1  under 
section  817(h).  These  proposed 
amendments  would  remove  §  1.817- 
5(0(2)(ii),  which  requires  taxpayers  to 
look  through  an  interest  in  a 
nonregistered  partnership,  as  defined  in 
§  1.817-5(f)(2)(ii),  to  determine  whether 
a  segregated  asset  account  supporting  a 
variable  contract  is  adequately 
diversified  within  the  meaning  of 
section  817(h)  and  §1.817-5.  In 
addition,  the  proposed  regulations 
would  conform  the  other  provisions  of 
§  1.817-5  to  the  removal  of  §  1.817- 
5(f)(2)(ii),  and  would  remove  Example 
(3)of§1.817-5(g). 

The  application  of  §  1.817-5(f)(2)(i)  to 
interests  in  nonregistered  partnerships 
will  be  unchanged  by  the  removal  of 
§  1.817-5(f)(2){ii).  Thus,  look  through 
treatment  will  be  available  for  interests 
in  a  nonregistered  partnership  if:  (A)  All 
the  beneficial  interests  in  the 
nonregistered  partnership  (other  than 
those  described  in  §  1.817-5(f)(3))  are 
held  by  one  or  more  segregated  asset 
accounts  of  one  or  more  insurance 
companies;  and  (B)  public  access  to 
such  nonregistered  partnership  is 
available  exclusively  (except  as 
otherwise  permitted  in  §  1.817-5(f)(3)) 
through  the  purchase  of  a  variable 
contract. 

Reasons  for  Change 

The  Treasury  Department  and  the  IRS 
are  concerned  that  §  1.817-5(f)(2)(ii)  is 
not  consistent  with  Congressional  intent 
because  it  is  not  explicitly  subject  to  the 
public  availability  limitation  of  section 
817(h).  The  Treasury  Department  and 
the  IRS  believe  that  removal  of  §  1.81 7- 
5(f)(2)(ii)  will  eliminate  any  possible 
confusion  regarding  the  prohibition  on 
ownership  of  interests  by  the  public  in 
a  non-registered  partnership  funding  a 
variable  contract. 

In  addition,  the  Treasury  Department 
and  the  IRS  understand  that  certain 
taxpayers  are  purchasing  contracts 
invested  in  partnerships  that  rely  on  the 
nonregistered  partnership  rule  of 
§  1.817-5(f)(2)(ii)  to  satisfy  die 
diversification  requirements  of  section 
817(h).  The  Treasury  Department  and 


the  IRS  are  concerned  that  these 
contracts  are  funded  by  interests  in 
partnerships  that  are  also  available  to 
certain  limited  classes  of  investors, 
specifically  individuals  that  are 
"qualified  purchasers"  within  the 
meaning  of  15  U.S.C.  80a-2(a)(51)  or 
"accredited  investors"  as  defined  in 
Regulation  D  of  the  Securities  Act  of 
1933.2  jjjg  Treasury  Department  and 
the  IRS  believe  that  Congress  intended 
to  treat  qualified  purchasers  and 
accredited  investors  as  part  of  the 
general  public  when  determining 
whether  an  investment  is  available  for 
the  purchase  by  the  general  public. 
Elimination  of  §  1.817-5(f)(2)(ii)  will 
limit  access  to  interests  in  non- 
registered  partnerships  to  the  same 
holders  that  are  permitted  under 
§  1.817-5(f)(2)(i),  which  does  not 
include  either  qualified  investors  or 
accredited  investors. 

Proposed  Effective  Date 

The  Treasury  Department  and  the  IRS 
intend  revocation  of  §  1.817-5(f)(2)(ii) 
and  Example  (3)  of  §  1.817-5(g)  to  be 
effective  on  the  date  the  final 
regulations  are  published  in  the  Federal 
Register.  The  revocation  will  be 
effective  for  all  investments  in 
nonregistered  partnerships,  including 
investments  made  prior  to  the  effective 
date  of  the  revocation  that  relied  on  the 
look-through  rule  of  §  1.817-5(f)(2)(ii)  to 
satisfy  the  diversification  requirements 
of  section  817(h)  and  the  regulations 
and  do  not  meet  the  requirements  of 
§  1.817-5(f)(2)(i).  However, 
arrangements  in  existence  on  the 
effective  date  of  the  revocation  of 
§  1.817-5(f)(2)(ii)  will  be  considered  to 
be  adequately  diversified  if:  (i)  Those 
arrangements  were  adequately 
diversified  within  the  meaning  of 
section  817(h)  prior  to  the  revocation  of 
§  1.817-5(f)(2)(ii)  and  (ii)  by  the  end  of 
the  last  day  of  the  second  calendar 
quarter  ending  after  the  effective  date  of 


-^  The  Treasury  Department  and  the  IRS 
understand  that  many  of  the  partnership  interests 
that  are  available  under  these  arrangements  are 
interests  in  partnerships  that  operate  as  hedge 
funds,  often  established  and  operated  in  foreign 
jurisdictions.  In  many  cases,  interests  in  these 
partnerships  are  available  for  purchase  directly  by 
the  general  public  as  well  as  through  the  purchase 
of  a  variable  contract.  Taxpayers  that  purchase  a 
variable  annuity  or  life  insurance  contract  are 
indirectly  investing  in  partnership  interests  that  are 
available  for  direct  investment  by  the  general 
public.  By  indirectly  investing  in  these  partnership 
interests  through  the  purchase  of  a  variable  contract 
taxpayers  defer  tax  on  partnership  earnings  that 
might  otherwise  be  currently  taxable.  The  Treasury 
Department  and  the  IRS  believe  that  these 
arrangements  (often  marketed  as  "insurance 
wrappers")  are  the  type  of  overly  investment 
oriented  insurance  and  annuity  arrangements  that 
Congress  sought  to  prevent  when  it  enacted  the 
diversification  rules  of  section  817(h). 
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the  regulation,  the  arrangements  are 
brought  into  compliance  with  the  final 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  timely  submitted  to  the  IRS.  The 
Treasury  Department  and  the  IRS 
specifically  request  comments  on-  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  or  electronic  comments. 
If  a  public  hearing  is  scheduled,  notice 
of  the  date,  time,  and  place  for  the 
hearing  will  be  published  in  the  Federal 
Register. 

The  Treasury  Department  and  the  IRS 
specifically  request  comments  on:  (1) 
Whether  revocation  of  §  1.817-5(0(2)(ii) 
necessitates  other  changes  to  the  look- 
through  rules  of  §  1.617-5(0,  in 
particular  whether  the  list  of  holders 
permitted  by  §  1.817-5(f)(3)  should  be 
amended  or  expanded,  and  whether  a 
non-pro-rata  distribution  of  the 
investment  returns  of  a  segregated  asset 
account  should  be  permitted  to  take 
account  of  certain  bonus  payments  to 
investment  managers  commonly 
referred  to  as  incentive  payments,  (2) 
whether  §  1.817-5  should  be  updated  to 
take  account  of  changes  to  variable 
contracts  since  the  final  regulations 
were  published  in  1986,  and  (3)  whether 
regulations  are  needed  to  address  when 
a  holder  of  a  variable  contract  will  be 
treated  as  the  owner  of  assets  held  in  a 
segregated  asset  account  and,  therefore, 


required  to  include  earnings  on  those 
assets  in  income. ^ 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  James  Polfer, 
Office  of  the  Associate  Chief  Counsel 
(Financial  Institutions  and  Products), 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Treasury 
Department  and  the  IRS  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  Taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX 

1 .  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Section  1.817-5  also  issued  under  26 
U.S.C.  817(h).  *   *   * 

Authority:  26  U.S.C.  7805  *   *   * 
§1.817-5    [Amended] 

2.  Section  1.817-5  is  amended  as 
follows: 

1.  Paragraphs  (f)(2)(ii)  and  (g) 
Example  3  are  removed. 

2.  Paragraph  (f)(2)(iii)  is  redesignated 
as  paragraph  (f)(2)(ii). 

3.  Paragraph  (g)  Example  4  is 
redesignated  as  paragraph  (g)  Example 
3. 

Robert  E.  Wenzel, 

Deputy  Commissioner  (Sen'ices  anjd 

Enforcement). 

|FR  Doc.  03-19367  Filed  7-29-03;  8:45  am] 
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3  The  Treasury  Department  and  the  IRS  have 
issued  a  number  of  revenue  rulings  that  provide 
guidance  for  determining  whether  the  holder  of  a 
variable  contract  will  be  treated  as  the  owner  of 
assets  held  by  a  segregated  asset  account  by  virtue 
of  the  control  the  contract  holder  has  over  those 
assets.  See  Rev.  Rul.  2003-92.  2003-33  l.R.B.  _ 
(August  18.  2003);  Rev.  Rul.  2003-91,  2003-33 
l.R.B.  _  (August  18.  2003);  Rev.  Rul.  82-54,  1982- 
1  C.B.  11;  Rev.  Rul.  81-225.  1981-2  C.B.  12;  Rev. 
Rul.  80-274.  1980-2  C.B.  27;  Rev.  Rul.  77-85. 
1977-1  C.B.  12.  Sep  also  Christoffersen  v.  U.S..  749 
F.2d  513  (8th  Cir.  1984),  rev'g  578  F.  Supp.  398 
(N.D.  Iowa  1984).  These  rulings  apply  general 
concepts  of  ownership  that  have  developed  in  case 
law  to  conclude  that  a  contract  holder  was  the 
owner  of  assets  held  in  the  account  that  supported 
the  contract  holder's  annuity  contract,  and  was 
therefore  subject  to  current  taxation  on  the  earnings 
on  those  assets. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  151 

[USCG-2003-14273) 

RIN  1625-AAS2  [Formerly  RIN  2115-AG52] 

Mandatory  Ballast  Water  Management 
Program  for  U.S.  Waters 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  unintentional 
introduction  of  nonindigenous  species 
(NIS)  into  U.S.  waters  via  the  discharge 
of  vessels'  ballast  water  has  had 
significant  impacts  on  the  nation's 
marine  and  freshwater  resources, 
biological  diversity,  and  coastal 
infrastructures.  To  address  this 
continued  threat,  and  to  comply  with 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990,  and 
the  National  Invasive  Species  Act  of 
1996,  the  Coast  Guard  proposes 
mandatory  ballast  water  management 
practices  for  all  vessels  equipped  with 
ballast  tanks  bound  for  ports  or  places 
within  the  U.S.  and/or  entering  U.S. 
waters.  The  Great  Lakes  ballast  water 
management  program  would  remain 
unchanged.  This  proposed  rulemaking 
would  increase  the  Coast  Guard's  ability 
to  protect  U.S.  waters  against  the 
introduction  of  NIS  via  ballast  water 
discharges. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  October  28,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003-14273),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590»-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
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envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rulemaking  in  view  of 
them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  proposed  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Legislative  and  Regulatory  History 

The  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(NANPCA)  [Pub.  L.  101-6461],  enacted 
by  Congress  on  November  29, 1990, 
established  the  Coast  Guard's  regulatory 
jurisdiction  over  ballast  water 
management.  To  fulfill  the  directives  of 
NANPCA,  the  Coast  Guard  published  a 
final  rule  on  April  8,  1993,  entiUed 
"Ballast  Water  Management  for  Vessels 
Entering  the  Great  Lakes"  in  the  Federal 
Register  (58  FR  18330).  This  rulemaking 
established  mandatory  ballast  water 
management  procedures  for  vessels 
entering  the  Great  Lakes  in  33  CFR  part 
151,  subpart  C. 

A  subsequent  final  rule  entitled, 
"Ballast  Water  Management  for  Vessels 
Entering  the  Hudson  River",  was 
published  on  December  30,  1994  in  the 
Federal  Register  (59  FR  67632),  which 
amended  33  CFR  part  151  to  extend  the 
ballast  water  management  requirements 
into  portions  of  the  Hudson  River. 

The  National  Invasive  Species  Act 
(NISA)  (Pub.  L.  104-3321]  enacted  by 
Congress  on  October  26,  1996, 
reauthorized  and  amended  NANPCA. 
NISA  reemphasized  the  significant  role 
of  ships'  baJIast  water  in  the 
introduction  and  spread  of  NIS.  NISA 
authorized  the  development  of  a 
voluntary  national  ballast  water 
management  program,  and  mandated 
the  submission  of  ballast  water 
management  (BWM)  reports  without 
penalty  provisions.  The  Coast  Guard 
published  an  interim  rule  in  the  Federal 
Register  on  May  17,  1999,  on  this 
voluntary  program  entitled, 
"Implementation  of  the  National 
Invasive  Species  Act  of  1996  (NISA)" 
(64  FR  26672),  and  finalized  the  rule  in 
the  Federal  Register  (66  FR  5838)  on 
November  21,  2001. 

NISA  also  instructed  the  Secretary  of 
Transportation  (Secretary)  to  submit  a 
Report  to  Congress  evaluating  the 
effectiveness  of  the  voluntary  BWM 
program.  Congress  anticipated  that  the 


Secretary  might  determine  that  either 
compliance  with  the  voluntary 
guidelines  was  inadequate,  or  the  rate  of 
reporting  was  too  low  to  allow  for  a 
valid  assessment  of  compliance.  In 
either  case,  Congress  stipulated  the 
development  of  additional  regulations 
to  make  the  voluntary  guidelines  a 
inandatory  BWM  program.  The 
Secretary's  report  to  Congress,  signed 
June  3,  2002,  concluded  that 
compliance  with  the  voluntary 
guidelines,  found  in  33  CFR  part  151, 
subpart  D,  was  insufficient  to  allow  for 
an  accurate  assessment  of  the  voluntary 
BWM  regime.  Accordingly,  the 
Secretary  stated  his  intention  to  make 
the  voluntary  BWM  guidelines 
mandatory.  (A  copy  of  this  Report  to 
Congress  can  be  foimd  in  the  U.S.  Coast 
Guard  docket  #  2002-13147  at  http:// 
dms.dot.gov.) 

Related  Projects 

The  Coast  Guard  is  working  on  three 
projects  related  to  addressing  the  NIS 
problems  in  U.S.  waters. 

The  first  project  addresses  the  Coast 
Guard's  ability  to  impose  penalty 
provisions  under  NISA  for  non- 
submission  of  Ballast  Water 
Management  Reports,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  on  January  6,  2003.  entitled 
"Penalties  for  Non-Submission  of 
Ballast  Water  Management  Reports"  in 
the  Federal  Register  {68  FR  523),  which 
would  implement  penalties  for  failure  to 
comply  with  the  mandatory 
requirements  found  in  33  CFR  part  151 
and  widen  the  applicability  of  the 
reporting  and  recordkeeping 
requirements  to  all  vessels  bound  for 
ports  or  places  within  the  U.S.,  with 
minor  exceptions.  Although  the  current 
mandatory  portions  of  33  CFR  part  151 
are  reporting  and  recordkeeping,  the 
penalty  provisions  will  extend  to 
mandatory  ballast  water  management 
practices  once  this  rulemaking  becomes 
final. 

The  second  project  involves  setting  a 
standard  to  evaluate  the  discharge  from 
ballast  water  treatment  systems.  A 
notice  entitled,  "Potential  Approaches 
to  Setting  Ballast  Water  Treatment 
Standards"  (66  FR  21807),  published 
May  1,  2001,  requested  comments  on 
approaches  to  setting,  implementing, 
and  enforcing  ballast  water  standards.  It 
was  followed  by  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  entitled 
"Standards  for  Living  Organisms  in 
Ships'  Ballast  Water  Discharged  in  U.S. 
Waters"  (67  FR  9632),  published  on 
March  4,  2002.  This  ANPRM  sought 
comments  on  the  development  of  a 
ballast  water  treatment  goal.  The 
comment  period  on  the  ANPRM  closed 
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on  June  3,  2002,  and  the  Coast  Guard  is 
analyzing  the  comments  and  continuing 
to  evaluate  options  for  a  standard. 

The  third  project  involves 
encouraging  the  installation  cUid  testing 
of  ballast  water  treatment  technologies 
on  board  vessels.  A  notice,  entitled 
"Approval  for  Experimental  Shipboard 
Installations  of  Ballast  Water  Treatment 
Systems"  (66  FR  282131),  published  on 
May  22,  2001,  requested  comments  on 
a  possible  means  of  providing 
incentives  for  vessel  owners  to  assist  in 
the  development  and  testing  of  ballast 
water  treatment  technologies.  The  Coast 
Guard  is  currently  working  on  an 
interim  rule  to  establish  a  program 
through  which  vessel  owners  can  apply 
for  approval  of  experimental  ballast 
water  treatment  systems  installed  and 
tested  on  board  their  operating  vessels. 
This  rulemaking  will  facilitate  the 
development  of  effective  ballast  water 
treatment  technology,  thus  creating 
more  options  for  vessels  seeking 
alternatives  to  ballast  water  exchange. 

Discussion  of  Proposed  Rulemaking 

As  directed  by  NISA  and  as  a  result 
of  the  Secretary  of  Transportation's 
Report  to  Congress  in  June  2002,  the 
Coast  Guard  has  determined  that  the 
voluntary  BWM  program  is  inadequate. 
Therefore,  the  Coast  Guard  is  proposing 
to  convert  the  voluntary  BWM  program 
into  a  mandatory  BWM  program.  This 
proposed  rulemaking  would  increase 
the  Coast  Guard's  ability  to  protect 
against  introductions  of  new  NIS  via 
ballast  water  discharges. 

On  March  1,  2003,  the  Coast  Guard 
became  a  component  of  the  Department 
of  Homeland  Security.  As  a  result,  the 
Secretary  of  the  Department  of 
Homeland  Security  assumed  all  duties 
once  bestowed  on  the  Secretary  of  the 
Department  of  Transportation  with 
respect  to  this  proposed  rulemaking. 
The  Secretary  of  Homeland  Security 
concurs  with  the  Coast  Guard's 
proposed  rule  regarding  the  mandatory 
ballast  water  program. 

This  proposed  rulemaking  would 
revise  33  CFR  part  151  to  implement  the 
requirements  of  NISA.  Specifically, 
subpart  D  of  33  CFR  part  151  would  be 
revised  to  require  a  mandatory  ballast 
water  management  program  for  all 
vessels  equipped  with  ballast  water 
tanks  entering  U.S.  waters.  The 
mandatory  ballast  water  management 
requirements  for  vessels  entering  into 
the  Great  Lakes  and  Hudson  River  from 
outside  the  U.S.  Exclusive  Economic 
Zone  (EEZ)  would  remain  unchanged. 

This  mandatory  program  would 
require  all  vessels  equipped  with  ballast 
water  tanks  entering  U.S.  waters  after 
operating  beyond  the  EEZ  to  employ  at 


least  one  of  the  following  ballast  water 
management  practices: 

(a)  Prior  to  discharging  ballast  water 
in  U.S.  waters,  perform  complete  ballast 
water  exchange  in  an  area  no  less  than 
200  nautical  miles  from  any  shore. 

(b)  Retain  ballast  water  onboard  the 
vessel. 

(c)  Prior  to  the  vessel  entering  U.S. 
waters,  use  an  alternative 
envirorunentally  sound  method  of 
ballast  water  management  that  has  been 
approved  by  the  Coast  Guard. 

(d)  Discharge  ballast  water  to  an 
approved  reception  facility. 

Although,  the  national  mandatory 
BWM  program  provides  vessels  with  the 
option  of  using  one  of  four  BWM 
practices,  ballast  water  exchange  is 
likely  to  be  the  most  used  practice.  This 
is  due  to — 

•  Some  vessels  engaged  in  trade  are 
unlikely  to  hold  their  ballast  after 
arriving  here  fi'om  outside  the  EEZ,  as 
this  would  mean  they  would  not  be  able 
to  load  their  cargo; 

•  Alternative  environmentally  sound 
methods  of  ballast  water  management 
are  still  being  developed,  and  would 
likely  be  of  limited  availability  in  the 
near  future;  and 

•  The  number  of  on-shore  reception 
facilities  is  limited,  and  none  are 
approved  for  the  removal  of  NIS.  This 
is  likely  to  remain  so. 

Therefore,  under  this  proposed 
rulemaking,  the  BWM  practice  of 
conducting  mid-ocean  ballast  water 
exchange  prior  to  discharging  ballast  in 
U.S.  waters  would  be  the  practice  most 
used  by  the  majority  of  vessels. 

A  vessel  would  not  be  required  to 
deviate  from  its  voyage,  or  delay  the 
voyage,  in  order  to  conduct  a  ballast 
water  exchange.  A  vessel  that  caruibt 
practicably  meet  the  requirements  of 
paragraphs  (a)-(d)  due  to  a  voyage  that 
does  not  take  it  into  waters  200  nautical 
miles  or  greater  from  any  shore  for  a 
sufficient  length  of  time,  and/or  due  to 
safety  concerns,  would  not  be 
prohibited  from  discharging  its  ballast 
water  in  areas  other  than  the  Great 
Lakes  and  the  Hudson  River.  However, 
the  vessel  must  discharge  only  the 
amount  of  ballast  water  operationally 
necessary.  An  entry  must  be  made  in  the 
ballast  water  records  supporting  the 
reasons  that  the  vessel  could  not  comply 
with  the  regulatory  requirements. 
Ballast  water  records  must  be  made 
available  to  the  local  Captain  of  the  Port 
upon  request. 

For  example,  we  would  not  expect  a 
passenger  vessel  traveling  from  the 
Bahamas  to  Fort  Lauderdale,  FL 
(approximately  200  miles)  to  travel  an 
additional  200  miles  and  delay  their 
voyage  by  24  hours  to  conduct  a  ballast 


water  exchange.  This  passenger  vessel 
would  discharge  their  ballast  water  at 
port,  and  make  an  entry  in  the  ballast 
water  report  form  stating  the  reasons  for 
not  complying  with  peiragraphs  (a)-{d). 

The  proposed  rule  also  revises  the 
criteria  for  a  mid-ocean  exchange  by 
removing  the  constraint  of  exchanging 
ballast  water  in  waters  more  than  2000 
meters  deep.  Currently,  there  is  not 
consensus  on  a  water-depth  criterion  for 
exchange.  For  example,  Australian 
legislation  has  a  depth  requirernent  of 
200  meters,  and  Israel's  ballast  water 
exchange  requirement  has  no  depth 
restriction,  while  the  current  draft  of  the 
IMO  Convention  for  the  Control  and 
Management  of  Ship's  Ballast  Water  and 
Sediments  has  a  criterion  of  200  meters. 
At  this  time  we  believe  defining  mid- 
ocean  ballast  water  exchange  as  taking 
place  not  less  than  200  miles  from  shore 
allows  more  vessels  to  conduct 
exchange  and  simplifies  enforceability. 
We  welcome  public  comment  on  this 
proposed  change  in  the  Coast  Guard 
program. 

Failure  to  maintain  a  BWM  plan 
onboard  the  vessel  or  to  make  the 
required  ballast  water  reports  available 
will  result  in  penalties.  Also,  failure  to 
employ  at  least  one  of  the  BWM 
practices  outlined  above  would  result  in 
a  penalty,  unless  the  vessel  is  exempt 
due  to  safety  or  voyage  constraints,  or 
specifically  exempted  by  regulation. 

A  BWM  plan  should  be  specific  to 
each  vessel,  and  should  fulfill  2 
purposes:  (1)  Show  that  there  is  a  BWM 
strategy  for  the  vessel;  and  (2)  allow  any 
master,  or  other  ship's  officer  as 
appropriate,  serving  on  that  vessel  to 
understand  and  follow  the  BWM 
strategy  for  that  vessel.  The 
International  Maritime  Organization 
(IMO)  has  issued  guidelines  on  the 
content  of  BWM  plans  in  IMO 
Resolution  A. 868(20)  Annex  1,  Chapter 
7.  Any  plan  meeting  these  IMO 
guidelines  would  meet  the  regulatory 
requirement  laid  out  in  §  151.2035(a)(7). 
This  Resolution  is  available  on  the 
IMO's  Global  Ballast  Water  Management 
Progranune  Web  site  [http:// 
gIoballast.imo.org].  For  your  reference, 
we  have  also  placed  a  copy  of  the  IMO 
guidelines  in  the  docket  for  this 
proposed  rulemaking  at  the  location 
listed  above  under  ADDRESSES. 

The  Coast  Guard  recognizes  that  there 
are  two  currently  feasible  methods  of 
conducting  an  exchange: 

•  An  empty/refill  exchange.  The  tank 
or  a  pair  of  tanks  are  pumped  down  to 
the  point  where  the  pumps  lose  suction, 
and  then  the  tank  is  pumped  back  up  to 
the  original  levels. 

•  A  flow-through  exchange.  Mid- 
ocean  water  is  pumped  into  a  full  tank 
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coastal  or  fresh  water 
>ushed  out  through 
openii  ig.  As  defined  by  the 

volume  of  water  equal  to 
ballast  tank  capacity 
for  a  flow-through 


while  the  exi 
is  pumped  or 
another 
Coast  Guard 
three  times  th« ' 
must  be  pump  ed 
exchange. 

Regulatory  Ev  iluation 

This  proposed  rule  is  a  "significant 
regulatory  acti  sn"  under  section  3(f)  of 
Executive  Ord  sr  12866,  Regulatory 
Planning  and  1  Review,  and  does  require 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  The  Off  ice  of  Management  and 
Budget  has  rev  iewed  it  under  that 
Order.  It  is  "si|  ;nificant"  under  the 
regulatory  poli  cies  and  procedures  of 
the  Departmen  t  of  Homeland  Security 
(DHS).  A  full  F  egulatory  Evaluation  is 
available  in  th(  i  public  docket  for  this 
rulemaking. 

This  Regulat  ary  Evaluation  identified 
the  vessel  popi  ilation  affected  by  the 
proposed  rule ;  ind  provides  cost  and 
benefit  models  for  the  current  principle 
option  of  ballai  ;t  water  management 
(BWM)  provid(  id  for  under  the  rule- 
ballast  water  e;  :change.  BWM  is 
applicable  for  i  ny  vessel  equipped  with 
ballast  tanks  ei  tering  U.S.  waters  ft-om 
outside  the  EE! '.  The  vessel  population 
was  categorizei  I  by  vessel  type  under 
the  assumptior  that  vessels  in  different 
cargo  services  i  ind  of  different  sizes 
likely  manage  1  lallast  water  in  different 
ways.  We  estin  ated  that  approximately 
7,420  vessels  w  ill  be  affected  and 
approximately  11,500  ballast  water 
exchanges  will  be  performed  annually. 
Annual  costs  t(  taled  approximately 
$15.8  million,   'he  10-year  present  value 
cost  for  this  ru!  e  is  SI  16.7  million. 

The  benefit  a  ssessment  expanded  on 
the  analysis  co  iducted  for  costs  by 
focusing  on  the  probability  of  viable 
organisms  bein  i  introduced  into  U.S. 
waters  through  ballast  discharge,  both 
before  the  proposed  rule  and  following 
the  implement!  tion  of  mandatory  BWM. 
A  probability  o  '  a  reduction  in  the 
number  of  inva  sions  of  NIS  was 
calculated  usin  i  data  on  voyages,  vessel 
types,  ballast  water  volumes,  and 
exchange  effectiveness,  as  well  as  order- 
of-magnitude  a  isumptions  about  the 
probabilities  of  inoculations, 
introductions,  iind  invasions  resulting 
from  ballast  wa  ter  discharges.  The 
calculations  indicated  the  proposed  rule 
may  result  in  avoiding  approximately  10 
inoculations  th  it  result  in  invasions  for 
each  year  the  n  lie  is  in  effect.  While 
there  is  considc  rable  uncertainty  in 
these  calculations  and  the  order-of- 
magnitude  assumptions  (referred  to  as 
the  "rule  of  10s"  in  the  Regidatory 
Evaluation)  are  admittedly  an 


oversimplification  of  a  complex 
problem,  we  believe  their  simplicity  and 
transparency  are  compelling.  To  date, 
there  is  no  national  estimate  of  the  rate 
of  aquatic  NIS,  and  we  caimot  compare 
oiu-  baseline  invasion  estimate  to  other, 
more  limited  estimates  regarding 
invasions.  Oiu-  findings  are  broadly 
consistent,  however,  with  other 
estimates  of  the  rate  of  NIS  invasions. 
One  study  finds  that  in  the  San 
Francisco  Bay  and  Delta,  invasions  have 
increased  from  one  new  species  every 
55  weeks  (1851-1960)  to  one  new 
species  every  14  weeks  (1961-1995) 
(Cohen  and  Carlton,  1998).  Another 
study  posits  that  invasion  rates  may 
have  increased  in  the  San  Francisco  Bay 
and  the  Great  Lakes  over  the  past 
several  decades  (Mills,  et  al.,  1993). 
Finally,  some  researchers  believe  that 
the  increase  of  initial  invasions  is  best 
described  by  an  exponential  function 
(Ruiz,  et  al,  2000).  Using  our  simple 
methodology,  we  found  that  an  invasion 
occurs  somewhere  in  the  United  States 
about  twice  every  3  weeks. 

There  is  considerable  difficulty  in 
estimating  monetized  damages  resulting 
from  NIS  invasions.  Some  species 
impose  significant,  long-term  damages 
on  marine  industries  and  infrastructure. 
Other  species  may  create  subtle 
disturbances  in  ecosystems  that  are 
difficult  to  quantify.  Still  others  may  be 
relatively  benign.  There  have  been 
attempts  to  estimate  monetized  damages 
for  a  few  species,  ipost  notably  the  zebra 
mussel.  One  study  estimated  costs  to 
Great  Lakes  water  users,  mostly  due  to 
fouling  of  intake  structures,  of  $120 
million  over  the  time  period  1989  to 
1994  (Hushak,  1996).  Another  estimated 
cumulative  zebra  mussel  impacts  of 
$750  million  to  $1  billion  over  the  time 
period  1989  to  2000  (Carlton,  2001). 
Other  species  for  which  monetized 
damage  estimates  have  been  developed 
include  the  Asian  clam  ($1  billion  per 
year,  OTA,  1993)  and  European  green 
crab  ($44  million  per  year,  CRS,  1999). 
Eight  Federal  agencies  that  sit  on  the 
Invasive  Species  Council  collectively 
spent  $514  million  in  1999  and  $631 
million  in  2000  for  the  control  and 
management  of  NIS  (GAO,  2000). 

We  nave  not  reviewed  the 
methodologies  used  to  produce  these 
estimates  in  detail,  though  all  of  them 
(except  expenditures  by  Federal 
agencies)  involve  considerable 
uncertainty.  They  are  indicative, 
however,  of  the  magnitude  of  damages 
that  may  result  from  particularly 
destructive  invasions.  It  is  likely, 
however,  that  most  invasions  would 
result  in  considerably  lower  damages 
than  the  numbers  reported  in  these 
studies.  Because  of  tlie  lack  of  data  on 


damages  potentially  associated  with  any 
but  the  most  destructive  invasions,  we 
have  not  tried  to  monetize  the  benefits 
of  the  proposed  rule.  If  the  proposed 
rule  resulted  in  avoiding  even  one 
invasion  of  this  magnitude  over  the 
course  of  several  decades,  however,  the 
benefits  of  the  rule  would  most  likely 
justify  the  costs.  The  Coast  Guard 
requests  comment  on  its  benefits 
estimation  methodology  and  on  possible 
approaches  for  monetizing  benefits 
associated  with  avoiding  futiu-e 
invasions. 

Small  Entities 

Of  the  affected  population  of  all 
vessels  arriving  at  U.S  ports,  we 
estimate  that  21  vessels  of  the  171  U.S. 
flag  vessels,  are  owned  by  10  small 
businesses.  Approximately  35  large 
companies  own  the  remaining  150  U.S. 
flagged  vessels.  We  estimate  all  vessels 
will  choose  the  alternative  of 
conducting  a  mid-ocean  ballast  water 
exchange.  The  cost  of  complying  with 
the  proposed  rule  is  the  cost  of 
exchanges  performed  by  the  vessel 
added  to  the  cost  of  additional 
maintenance  required  for  the  ballast 
water  pumping  system.  The  cost  per 
exchange  is  a  function  of  vessel  type. 
Each  vessel's  costs  will  be  a  function  of 
the  cost  of  exchange  for  that  vessel  type 
multiplied  by  the  number  of  trips  into 
U.S.  waters  from  outside  the  U.S.  EEZ. 
Thus  the  annual  impact  on  the  revenue 
for  a  small  business  will  vary  with  the 
number  of  entries  the  vessel  makes  from 
outside  the  U.S.  EEZ.  In  order  to 
estimate  the  upper  bound  of  that 
impact,  we  calculated  the  cost  of 
e.xchange  for  the  maximum  number  of 
exchanges  possible  for  the  years  1999 
and  2000.  We  then  assumed  that 
weather  conditions  and  transit  tracks 
allowed  exchanges  for  all  of  these 
entries.  For  the  annual  cost  of  the  rule, 
the  number  of  vessels  owned  by  each 
small  business  is  multiplied  by  the 
number  of  exchanges  performed,  and 
the  resulting  product  is  then  multiplied 
by  the  cost  of  exchange  for  the 
particular  vessel  type,  and  added  to  the 
maintenance  cost  of  10  percent  of  the 
capital  cost  of  the  ballast  pump.  Of  the 
10  small  businesses  that  own  vessels 
affected  by  the  rule,  we  found  revenue 
for  9.  For  the  remaining  company  where 
no  revenue  information  was  available, 
we  assumed  revenue  of  $1  million  for 
the  purposes  of  the  analysis.  Table  1 
gives  the  effect  of  the  rule  on  the 
average  annual  revenues  for  the  small 
business  affected.  For  more  detailed 
information,  refer  to  the  Regulatory 
Evaluation  in  the  docket. 
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Table  1  .—Effect  of  BWM  on  Aver- 
age Annual  Revenue  for  Small 
Business  Entities  Owning  U.S.- 
Flagged  Vessels 


Percent  of  annual  revenue 
that  is  BWM  rule  cost 

Total  small  en- 
titles per  im- 
pact category 

0-3 

8 

3-5 

2 

>5  

0 

Total  

10 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Mr.  Bivan 
Patnaik,  G-MSO-4,  Coast  Guard, 
telephone  202-267-1744,  email: 
Bpatnaik@comdt.uscg.mil. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collections,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 

This  proposed  rule  affects  an  existing 
OMB  approved  Collection  of 
Information  (Ballast  Water  Management 
for  Vessels  with  Ballast  Tanks  Entering 


U.S.  Waters).  The  revised  Collection  of 
Information  is  as  follows: 

Title:  Ballast  Water  Management  for 
Vessels  with  Ballast  Tanks  Entering  U.S. 
Waters. 

OMB  Control  Number:  1625-0069 
[Formerly  2115-0598.) 

Summary  of  the  Collection  of 
Information:  This  rule  contains 
collection  of  information  requirements 
for  33  CFR  151  subpart  D. 

Need  for  Information:  For  the  Coast 
Guard  to  protect  U.S.  waters  against  the 
introduction  of  nonindigenous  species. 

Proposed  Use  of  Information:  For  the 
Coast  Guard  to  verify  increased  ability 
to  protect  against  introductions  of  new 
nonindigenous  species. 

Description  of  the  Respondents:  All 
vessels  equipped  with  ballast  water 
tanks  entering  U.S.  waters. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
responses  is  50,000  arrivals  made  by 
7,420  vessels  (respondents).  This  rule 
will  increase  the  information  to  include 
a  ballast  water  management  plan  for 
each  vessel,  but  does  not  increase  the 
number  of  respondents.  Thus,  the  total 
number  of  respondents  is  7,420. 

Frequency  of  Response:  The  existing 
OMB-approved  collection  annual 
number  of  responses  is  50,000 
(responses  are  arrivals  at  U.S.  ports). 
The  ongoing  Penalties  for  Non- 
Submission  of  Ballast  Water 
Management  Reports  rulemaking 
[USCG-2002-13147]  would  increase  the 
number  by  20,000  responses.  This  rule 
will  increase  the  number  by  7,420 
responses  in  the  first  year  of  the  rule  to 
account  for  every  vessel  developing  a 
ballast  water  management  plan.  In 
subsequent  years,  this  rule  will  not 
change  the  number  of  responses.  Thus, 
in  the  first  year  of  this  rule  there  will 
be  a  total  of  77,420  (50,000  +  20,000  + 
7,420)  responses,  and  in  subsequent 
years  the  total  will  be  70,000  (50,000  + 
20,000)  responses. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  40  minutes  (0.666  hours)  for 
each  arrival.  For  each  vessel,  this  rule 
will  have  a  first-year  (one-time)  burden 
of  response  of  8  hours  to  write  the  BWM 
plan. 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  burden  is 
33,500  hours.  The  ongoing  Penalties  for 
Non-Submission  of  Ballast  Water 
Mcinagement  Reports  rulemaking  will 
increase  the  annual  burden  by  13,333 
hours.  This  rule  will  increase  the  total 
first  year  burden  by  8  hours  per  vessel, 
or  59,360  hoiu-s,  to  a  total  of  106,193 
hours.  This  rule  does  not  affect  the 
annual  burden  for  subsequent  years,  and 


the  total  annual  burden  will  be  46,833 
hours. 

Federalism 

We  have  analyzed  this  proposed 
rulemaking  under  Executive  Order 
13132.  The  Aquatic  Nuisance 
Prevention  and  Control  Act  contains  a 
"savings  provision"  that  saves  to  the 
states  their  authority  to  "adopt  or 
enforce  control  measures  for  aquatic 
nuisance  species,  [and  nothing  in  the 
Act  would]  diminish  or  affect  the 
jiu-isdiction  of  any  States  over  species  of 
fish  and  wildlife."  16  U.S.C.  4725.  It 
also  requires  that  "all  actions  taken  by 
Federal  agencies  in  implementing  the 
provisions  of  [the  Act)  be  consistent 
with  all  applicable  Federal,  State  and 
local  environmental  laws."  Thus,  the 
congressional  mandate  is  clearly  for  a 
Federal-State  cooperative  regime  in 
combating  the  introduction  of  aquatic 
nuisance  species  into  U.S.  waters  from 
ships'  ballast  tanks.  This  makes  it 
unlikely  that  preemption,  which  would 
necessitate  consultation  with  the  States 
under  Executive  Order  13132,  would 
occur.  If,  at  some  later  point  in  the 
rulemaking  process  we  determine  that 
preemption  may  become  an  issue,  we 
will  develop  a  plan  for  consultation 
with  affected  states/localities. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rulemaking  would  not 
effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  Executive  Order  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rulemaking  meets 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988. 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed 
rulemaking  under  Executive  Order 
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Environmenta 
Risks.  This  prd 
create  an 
risk  to  safety 
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Indian  Tribal 


governments 


This  propos(  d 
have  tribal  im|  lications 
Executive  Ord  it 
and  Coordination 
Governments, 
a  substantial  d 
more  Indian 
between  the  Federal 
Indian  tribes, 
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Energy  Effects 


rulemaking  does  not 

under 
13175.  Consultation 
with  Indian  Tribal 
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Government  and 
on  the  distribution  of 
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and  Indian  tribes. 
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We  have  ana  yzed  this  proposed 
rulemaking  un  ler  Executive  Order 
13211.  Actions  Concerning  Regulations 
That  Significai  tly  Affect  Energy  Supply. 


Distribution,  oi 


Use.  We  have 


determined  the  t  it  is  not  a  "significant 


energy  action" 
Although  it  is  < 


under  that  order, 
"significant  regulatory 


action"  under  executive  Order  12866,  it 


is  not  likely  to 


lave  a  significant 


adverse  effect  (  n  the  supply, 
distribution,  oi  use  of  energy.  It  has  not 
been  designate  1  by  the  Administrator  of 
the  Office  of  In  brmation  and  Regulatory 
Affairs  as  a  sigi  lificant  energy  action. 
Therefore,  it  dt  es  not  require  a 
Statement  of  Ei  lergy  Effects  under 
Executive  Ord(r  13211. 


Environment 

The  Coast  Gjard 
environmental 
rulemaking  anc 
preparation  of; 
Environmenta] 
necessary.  A 
completed.  For 
Information,  re 
docket. 
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List  of  Subjects  in  33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Ballast  water  management. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

Subpart  D — Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
in  Waters  of  the  United  States 

1.  The  authority  citation  for  subpart  D 
is  revised  to  read  as  follows: 

Autliority:  16  U.S.C.  4711;  Department  of 
Homeland  Security  Delegation  No.  0170. 

§151.2010    [Revised] 

2.  Revise  §  151.2010(d)  by  removing 
the  phrase  "and  in  waters  more  than 
2,000  meters  (6,560  feet,  1,093  fathoms) 
deep". 

3.  Revise  §  151.2035,  the  section 
heading  and  the  introductory  text  in 
paragraph  (a),  and  paragraphs  (a)(7),  and 
(b)  to  read  as  follows: 

§151.2035    What  are  the  required  ballast 
water  management  practices  for  my  vessel? 

(a)  Masters,  owners,  operators,  or 
persons-in-charge  of  all  vessels 
equipped  with  ballast  water  tanks  that 
operate  in  the  waters  of  the  United 
States  must: 
***** 

(7)  Maintain  a  ballast  water 
management  plan  that  has  been 
developed  specifically  for  the  vessel 
that  will  allow  any  ship's  officer  to 
understand  and  follow  the  vessels 
ballast  water  management  strategy. 
***** 

(b)  In  addition  to  the  provisions  of 
paragraph  (a)  of  this  section,  if  the 
vessel  carries  ballast  water  that  was 
taken  on  in  areas  less  than  200  nautical 
miles  from  any  shore  into  the  waters  of 
the  United  States  after  operating  beyond 
the  Exclusive  Economic  Zone,  you  (the 
master,  operator,  or  person-in-charge  of 
a  vessel)  must  employ  at  least  one  of  the 
following  ballast  water  management 
practices: 

(1)  Perform  complete  ballast  water 
exchange  in  an  area  no  less  than  200 
nautical  miles  from  any  shore  prior  to 
discharging  ballast  water  in  United 
States  waters; 

(2)  Retain  ballast  water  onboard  the 
vessel; 


(3)  Prior  to  the  vessel  entering  United 
States  waters,  use  an  alternative 
enviroiunentally  sound  method  of 
ballast  water  management  that  has  been 
approved  by  the  Coast  Guard;  or 

(4)  Discharge  ballast  water  to  an 
approved  reception  facility. 

4.  Add  §  151.2036  to  read  as  follows: 

§  1 51 .2036    If  my  voyage  does  not  take  me 
Into  waters  200  nautical  miles  or  greater 
from  any  shore  must  I  divert  to  conduct  a 
t>allast  water  exchange? 

A  vessel  will  not  be  required  to 
deviate  from  its  voyage,  or  delay  the 
voyage,  in  order  to  conduct  a  ballast 
water  exchange. 

5.  Add  §  151.2037  to  read  as  follows: 

§  1 51 .2037    If  my  vessel  cannot  conduct 
ballast  water  management  because  of  its 
voyage  and/or  safety  concerns,  will  I  be 
prohibited  from  discharging  ballast  water? 

A  vessel  who  cannot  practicably  meet 
the  requirements  of  paragraphs  (b)(1)- 
(b)(4)  of  section  §  151.2035  because  its 
voyage  does  not  take  it  into  waters  200 
nautical  miles  or  greater  from  any  shore 
for  a  sufficient  length  of  time,  and/or 
because  of  the  safety  concerns  contained 
in  §  151.2030,  will  not  be  prohibited 
from  the  discharge  of  ballast  water  in 
areas  other  than  the  Great  Lakes  and  the 
Hudson  River.  However,  the  vessel  must 
discharge  only  that  amount 
operationally  necessary  and  make 
ballast  water  records  available  to  the 
local  Captain  of  the  Port  upon  request. 

Dated:  luly  25.  2003. 
Thomas  H.  Collins, 

Admiral.  U.S.  Coast  Guard.  Commandant. 
(FR  Doc.  03-19373  Filed  7-25-03:  4:33  pm) 

BILLING  CODE  4910-1 S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD08-03-029] 

mN1625-AA11 

Regulated  Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  with 
Certain  Dangerous  Cargoes,  Inland 
Rivers  Eighth  Coast  Guard  District 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  an 
interim  rule  to  establish  a  regulated 
navigation  area  (RNA)  within  all  inland 
rivers  of  the  Eighth  Coast  Guard  District. 
This  RNA  will  apply  to  towing  vessel 
operators  and  fleeting  area  managers 
who  are  responsible  for  the  movement 
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of  barges  carrying  certain  dangerous 
cargoes  on  iidand  rivers  and  requires 
them  to  report  their  position  and  other 
information  to  the  Inland  River  Vessel 
Movement  Center.  This  action  is 
necessary  to  ensure  public  safety, 
prevent  sabotage  or  terrorist  acts,  and 
facilitate  the  efforts  of  emergency 
services  and  law  enforcement  officers 
responding  to  terrorist  attacks. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  15,  2003.  Comments  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  on  collection  of  information 
must  reach  OMB  on  or  before  September 
15,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 
Eighth  Coast  Guard  District  (m).  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans  LA  70130. 
Commander,  Eighth  Coast  Guard 
District  (m)  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
.  material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [CGD08-03- 
029]  and  are  available  for  inspection  or 
copying  at  Commander,  Eighth  Coast 
Guard  District  (m).  Hale  Boggs  Federal 
Bldg.,  501  Magazine  Street,  New 
Orleans  LA  70130  between  8  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  must  also 
mail  comments  on  collection  of 
information  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Washington,  DC  20503. 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  (CDR)  Jerry  Torok,  Project 
Manager  for  the  Eighth  Coast  Guard 
District  Commander,  Hale  Boggs  Federal 
Bldg.,  501  Magazine  Street,  New 
Orleans  LA  70130,  telephone  (504)  589- 
6271. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  2,  2003,  the  Coast  Guard 
published  a  similar  temporary  final  rule 
and  request  for  comments  entitled 
"Regulated  Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Inland 
Rivers,  Eighth  Coast  Guard  District"  in 
the  Federal  Register  (68  FR  23393).  As 
of  July  9,  2003,  we  have  received  six 
written  comments  on  the  temporary 
rule.  The  American  Waterways 
Operators  (AWO)  requested  a  meeting 
with  the  Coast  Guard  regarding  the 
temporary  rule.  A  meeting  was  held  on 
May  8,  2003,  at  the  Hale  Boggs  Federal 
Building  in  New  Orleans,  LA. 


Given  that  the  temporary  rule  will 
expire  October  31.  2003.  the  Coast 
Guard  is  allowing  45  days  to  comment 
on  this  proposed  interim  rule.  The  Coast 
Guard  considers  45  days  to  be  sufficient 
because  we  have  already  received 
comments  from  two  associations — AWO 
and  Gulf  Coast  Marine  Association 
(GCMA).  and  two  of  the  companies 
impacted  by  the  temporary  rule.  As 
indicated  in  our  "Discussion  of 
Comments  and  Changes"  section  below, 
we  have  considered  these  comments  in 
drafting  our  proposed  interim  rule  and, 
where  appropriate,  we  have  made  the 
proposed  ruleless  burdensome  than  the 
temporary  rule  currently  in  effect.  Also, 
this  proposed  rule  would  be  issued  as 
an  interim  rule  with  an  additional 
comment  period  before  we  would 
impose  any  final  rule. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD08-03-029], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  wTiting  to  Commander, 
Eighth  Coast  Guard  District  (m)  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  on  September  1 1 , 
2001.  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists' 
abilities  to  utilize  multiple  means  in 
different  geographic  areas  thereby 
increasing  their  opportimities  to 
maximize  destruction. 

Since  the  September  11.  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Vfrginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 


several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3.  2002).  The  President 
found  that  the  security  of  the  U.S.  is 
endangered  by  the  September  11,  2001 
attacks  and  terrorist  attacks  continue  to 
endanger  the  international  relations  of 
the  United  States.  See  also  Continuation 
of  the  National  Emergency  with  Respect 
to  Certain  Terrorist  Attacks,  (67  FR 
58317,  September  13,  2002); 
Continuation  of  the  National  Emergency 
with  Respect  to  Persons  Who  Commit, 
Threaten  To  Commit,  or  Support 
Terrorism,  (67  FR  59447,  September  20, 
2002).  The  U.S.  Maritime 
Administration  (MARAD)  in  Advisory 
02-07  advised  U.S.  shipping  interests  to 
maintain  a  heightened  state  of  alert 
against  possible  terrorist  attacks. 
MARAD  also  issued  Advisory  03-03 
informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attacks  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
fraq  have  made  it  prudent  for  U.S.  ports 
and  waterways  to  be  on  a  higher  state 
of  alert  due  to  the  Al  Qaeda  organization 
and  other  similar  organizations  who 
have  declared  their  intentions  to 
conduct  armed  attacks  on  U.S.  interests 
worldwide. 

Therefore,  on  April  16.  2003,  the 
Coast  Guard  established  a  temporary 
RNA  within  the  inland  rivers  of  the 
Eighth  Coast  Guard  District  in  order  to 
safeguard  vessels,  ports  and  waterfront 
facilides  from  sabotage  or  terrorist  acts. 
The  temporary  RNA  remains  in  effect 
and  applies  to  barges  loaded  with 
certain  dangerous  cargoes  (CDCs) 
operating  on  the  Mississippi  River 
above  mile  235.0.  Above  Head  of  Passes, 
including  all  its  tributaries;  the 
Atchafalaya  River  above  mile  55.0 
including  the  Red  River;  the  Ohio  River 
and  all  its  tributaries;  and  the  Teimessee 
River  from  its  confluence  with  the  Ohio 
River  to  mile  zero  on  the  Mobile  River 
and  all  other  tributaries  between  these 
two  rivers.  The  RNA  affects  vessels 
transporting  barges  loaded  with  CDCs 
that  if  used  as  weapons  of  terrorism 
could  result  in  substantial  loss  of  life, 
property,  environmental  damage,  and 
grave  economic  consequences.  The 
temporary  rule  requires  operators  of 
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barges  loadin  ;  or  loaded  with  CDCs 
within  the  Rf  A  to  periodically  report 
their  position  and  other  specified 
information  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC)  for  the 
protection  agi  inst  sabotage  and  terrorist 
acts.  The  tem  jorary  final  rule  was 
published  Me  y  2,  2003,  in  the  Federal 
Register  (68  TO  23393)  and  expires  on 
October  31,  2()03. 

The  Coast  C  uard  has  determined  that 
there  is  a  nee(  to  continue  the  reporting 
requirements  lor  barges  loaded  with 
CEICs  operating  on  inland  rivers  and 
therefore  we  <  re  proposing  to  issue  an 
interim  rule  v  bile  we  continue  to 
consider  alter  latives  to  increase 
maritime  don  ain  awareness  on  the 
inland  rivers  n  the  Eighth  Coast  Guard 
District.  The  {  roposed  rule  would  allow 
the  Coast  Qua  :d  to  enhance  maritime 
security,  prot(ct  ports  and  facilities  and 
high-density  |  copulation  centers 
(metropolitan  areas),  control  vessel 
traffic,  develo )  contingency  plans,  and 
enforce  regula  tions. 
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as  stated  in  the  temporary  rule  and  the 
CDC  definition  as  stated  in  33  CFR 
160.204,  published  February  28,  2003  in 
Notification  of  Arrival  in  U.S.  Ports  (68 
FR  9537.  9544).  The  CDC  list  published 
in  33  CFR  160.204  applies  to  packaged 
cargoes  listed  in  49  CFR  chapter  I, 
subchapter  C.  As  such,  ammonium 
nitrate  in  bulk  is  currently  not 
considered  a  CDC.  The  Coast  Guard 
proposes  to  use  the  same  definition  as 
set  out  in  33  CFR  160.204  with  the 
addition  of  propylene  oxide. 

Three  comments  received  stated  that 
the  definitions  of  "empty",  "gas  free" 
and  "loaded"  were  confusing  and 
misleading.  We  agree.  The  proposed 
rule  will  apply  to  barges  carrying  CDCs 
or  CDC  residue  and  the  terms  "empty", 
"gas  free"  and  "loaded"  will  no  longer 
be  used.  We  received  one  comment 
suggesting  that  the  definition  for  "final 
destination"  could  be  removed  if  the 
regulation  section  was  amended  to 
simply  require  a  report  upon  dropping 
off  a  CDC  barge  at  a  fleeting  area  or 
facility.  We  agree  and  propose  to 
remove  the  term  "final  destination"  and 
have  changed  the  regulation 
accordingly.  We  received  two  comments 
stating  that  the  definition  of  "operator" 
is  vague.  We  agree.  We  propose  to 
change  the  word  "operator"  to  "towing 
vessel  operator".  Towing  vessel  operator 
would  be  defined  as  "Captain  or  pilot 
who  is  on  watch."  Also,  we  propose  that 
a  "company  representative"  or 
"dispatcher"  may  report  the  specific 
information  required  by  the  purpose  of 
the  rule  to  the  IRVMC  on  behalf  of  the 
towing  vessel  operator  or  fleeting  area 
manager. 

Marine  Chemist  Certification.  We 
received  one  comment  regarding  the  use 
of  a  marine  chemist  to  certify  barges  are 
"gas  free."  As  we  stated  in  the 
preceding  paragraph,  the  terms 
"empty",  "gas  free",  and  "loaded"  are 
not  used  in  this  proposed  rule.  We  have 
made  the  proposed  rule  applicable  only 
to  barges  carrying  CDCs  or  CDC  residue. 
A  barge  is  not  carrying  CDCs  or  CDC 
residue  when  it  has  never  carried  CDCs 
or  when  it  has  been  certified  as  "gas 
free"  by  a  marine  chemist. 

Location  and  Number  of  Reporting 
Points.  We  received  several  comments 
related  to  the  location  and  number  of 
reporting  points.  One  comment  asked  us 
why  the  RNA  did  not  continue  to,  or 
beyond.  New  Orleans,  Louisiana.  The 
proposed  RNA  is  the  same  as  the 
regulated  area  in  the  temporary  rule. 
The  regulated  area  in  the  temporary  rule 
does  not  extend  below  mile  235.0  on  the 
Lower  Mississippi  River  (Baton  Rouge, 
Louisiana)  because  the  NOA  regulations 
published  February  28,  2003,  in  the 
Federal  Register,  apply  to  all  domestic 


barges  carrying  CDCs  operating  below 
mile  235.0  on  the  Lower  Mississippi 
River.  Making  this  proposed  rule 
continue  to,  or  beyond.  New  Orleans, 
Louisiana  would  result  in  duplicative 
reporting  to  the  National  Vessel 
Movement  Center  (NVMC)  and  the 
Inland  River  Vessel  Movement  Center 
(IRVMC).  Therefore  the  location  for  the 
proposed  RNA  remains  unchanged  from 
the  regulated  area  in  the  temporary  rule 
currently  in  effect. 

Three  comments  were  received 
regarding  several  reporting  points  being 
located  at  a  turn  or  in  other  hazardous 
areas  erf  the  waterway.  The  comments 
reconunended  changing  the  location  of 
the  reporting  points.  We  agree.  We  have 
proposed  to  have  a  segment  of  the 
waterway  serve  as  a  reporting  point 
(that  is,  the  towing  vessel  operator 
would  be  required  to  report  to  the 
IRVMC  when  transiting  upbound 
between  mile  235.0  and  mile  240.0  on 
the  Lower  Mississippi  River).  The 
proposed  reporting  points,  based  on 
recommendations  from  the  waterway 
users,  are  reflected  in  table  165.830(e). 

One  comment  recommended  the 
reporting  points  should  be  the  same  for 
upbound  and  downbound.  We  agree, 
with  the  exception  of  seven  reporting 
points,  and  the  appropriate  changes  are 
reflected  in  the  reporting  points 
proposed  in  table  165.830(e). 

Two  comments  recommended  using 
the  Captain  of  the  Port  (COTP) 
boundaries  as  reporting  points  because 
the  COTP  would  be  able  to  determine 
when  a  CDC  barge  enters  and  departs 
the  zone,  allowing  for  a  reduction  in  the 
number  of  reporting  points.  We 
disagree.  The  IRVMC  requires  reporting 
within  a  COTP  zone  to  monitor  CDC 
barge  movement  through  densely 
populated  areas  and  other  areas  of 
concern.  This  information  is 
disseminated  to  the  appropriate  COTP 
in  which  the  CDC  barge  is  located. 

Fleeting  Areas.  We  received  two 
comments  that  the  responsibility  of 
reporting  movements  of  CDC  barges  in 
fleeting  areas  was  unclear.  We  agree  and 
propose  to  change  the  regulatory  text  to 
specifically  address  CDC  barges  in 
fleeting  areas.  The  Coast  Guard  proposes 
that  fleeting  managers  or  operators 
would  not  be  required  to  report  to  the 
IRVMC  when  moving  CDC  barges 
within  a  fleet  using  a  fleet  towing 
vessel.  However,  they  would  be 
required  to  report  to  the  IRVMC  when 
a  fleet  towing  vessel  moves  one  or  more 
CDC  barges  from  one  fleeting  area  to 
another  fleeting  area  or  to  a  facility.  The 
Coast  Guard  also  proposes  to  add  the 
requirement  that  fleeting  managers  . 
report  all  CDC  barges  in  the  fleeting  area 
once  a  day  to  the  IRVMC.  This 
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requirement  has  been  determined  to  be 
necessary  to  ensure  accountability  for 
CDC  barges  located  within  fleeting  areas 
in  the  RNA.  A  company  representative 
or  dispatcher  would  be  allowed  to 
report  to  the  IRVMC  on  behalf  of  the 
fleeting  area  manager. 

Need,  Use  and  Validity  of  the 
Information  Being  Collected.  We 
received  three  comments  regarding  the 
vagueness  of  the  Coast  Guard's  need  for 
the  information  being  collected  and  how 
the  Coast  Guard  intends  to  use  this 
information.  We  also  received  one 
conmient  questioning  how  the  Coast 
Guard  intends  to  validate  the 
information  received. 

The  information  to  be  collected  in  this 
proposed  rule  will  be  used  for  the  same 
purposes  as  explained  in  the  Collection 
of  Information  section  of  the  temporary 
final  rule — to  enhance  maritime  domain 
awareness  by  tracking  the  movement  of 
certain  dangerous  cargoes  throughout 
the  inland  river  system,  and  enable  the 
Coast  Guard  to  increase  port  safety  and 
security  and  promote  the  uninterrupted 
flow  of  commerce  within  the  Eighth 
Coast  Guard  District.  The  information 
will  also  be  used  to  enhance  maritime 
security,  protect  ports  and  facilities  and 
high-density  population  centers 
(metropolitan  areas),  control  vessel 
traffic,  develop  contingency  plans,  and 
enforce  regulations. 

The  Coast  Guard  has  used  the 
information  collected  pursuant  to  the 
temporary  final  rule  to  maintain 
continuous  maritime  domain  awareness 
on  the  inland  rivers  so  that  we  may 
respond,  as  appropriate,  to  an  actual  or 
threatened  terrorist  action.  We  intend  to 
validate  the  information  received 
through  random  escorts  of  towing 
vessels  with  CDC  barges  as  they  transit 
the  RNA.  The  Coast  Guard  will  also 
address  the  validity  of  information  as  it 
explores  the  availability  of  information 
available  from  other  sources  that  would 
tend  to  validate  information  reported  to 
the  Coast  Guard. 

Since  the  temporary  RNA  has  been  in 
effect  the  Coast  Guard  has  re-evaluated 
the  need  for  the  information  being 
reported  to  the  IRVMC  at  the  following 
times:  (1)  4  hours  prior  to  loading  a 
barge  with  CDCs,  (2)  4  hoiu-s  prior  to 
dropping  off  a  CDC  barge  at  a  fleeting 
area,  and  (3)  4  hours  prior  to  picking  up 
one  or  more  CDC  barges  from  a  fleeting 
area.  The  Coast  Guard  has  determined 
that  there  is  no  longer  a  need  for 
reporting  to  the  IRVMC  4  hours  prior  to 
loading  a  barge  with  CDCs.  However, 
the  Coast  Guard  needs  to  know  where 
a  CDC  barge  is  within  the  RNA  at  all 
times  and  proposes  to  change  the 
conditions  under  which  a  report  must 
be  made  to  the  IRVMC  to:  (1)  Upon 


point  of  entry  into  the  RNA  with  one  or 
more  CDC  barges;  (2)  4  hours  prior  to 
originating  a  voyage  within  the  RNA 
with  one  or  more  CDC  barges;  (3)  upon 
dropping  off  one  or  more  CDC  barges  at 
a  fleeting  area  or  facility;  (4)  upon 
picking  up  one  or  more  additional  CDC 
barges  from  a  fleeting  area  or  facility;  (5) 
upon  moving  one  or  more  CDC  barges 
from  one  fleeting  area  to  another  fleeting 
area;  (6)  once  daily,  report  all  CDC 
barges  within  a  fleeting  area;  (7)  at 
designated  reporting  points  in  table 
165.830(e);  (8)  when  estimated  time  of 
arrival  (ETA)  to  a  reporting  point  varies 
by  6  hours  from  the  previously  reported 
ETA;  (9)  any  significant  deviation  from 
previously  reported  information;  (10) 
upon  departing  the  RNA  with  one  or 
more  CDC  barges;  and  (11)  when 
directed  by  the  IRVMC. 

Availability  of  the  Information  From 
Other  Sources.  We  received  four 
comments  on  the  availability  of  the 
information  being  collected  from  other 
soiu'ces.  One  comment  mentioned  that  if 
we  needed  to  know  where  the  CDC 
barge  was  we  would  be  able  to  request 
the  data  at  any  "particular  moment  in 
time"  from  the  vessel  operators  or  the 
Army  Corps  of  Engineers.  We  agree  that 
the  Army  Corps  of  Engineers  collects 
adequate  information  from  towing 
vessel  operators  and  we  are  working 
with  the  Army  Corps  of  Engineers  to 
access  that  information.  Once  we  are 
authorized  to  receive  the  information 
and  the  appropriate  electronic  systems 
are  in  place  and  tested,  then  we  will  re- 
evaluate the  reporting  points  that 
coincide  with  flie  lock  and  dams  (L&D). 
Until  such  time  we  are  proposing  to 
continue  requiring  information  at 
reporting  points  that  coincide  with 
Army  Corps  of  Engineer's  L&Ds. 

There  was  also  discussion  regarding 
the  possibility  of  companies  submitting 
real-time  barge  movement  information 
to  the  Coast  Guard  via  computer 
tracking  programs  in  lieu  of  reporting  to 
the  Coast  Guard  at  individual  reporting 
points.  A  number  of  technology  issues 
must  be  addressed  in  this  area  before 
this  could  be  accomplished.  Therefore, 
the  Coast  Guard  proposes  to  maintain 
the  manual  collection  of  information 
from  the  reporting  party  in  the  interim 
rule  while  we  continue  to  work  with 
other  government  agencies  and  industry 
partners  to  research  and  develop 
alternatives  to  collecting  the 
information  necessary  for  the  Coast 
Guard  to  maintain  continual  maritime 
domain  awareness  at  any  threat  level. 

Use  of  Technology.  We  received  three 
comments  regarding  the  use  of 
technology  to  collect  information  by 
requiring  electronic  delivery  of  the 
information  by  automatic  tracking 


devices  and  the  web  through  real-time 
tracking  programs.  In  response  to  these, 
comments  the  Coast  Guard  is  exploring 
existing  systems  used  by  affected 
companies  for  the  possibility  of 
integration  of  these  systems.  Before 
publishing  the  temporary  final  rule  that 
established  the  existing  RNA,  the  Coast 
Guard  established  the  Inland  River 
Vessel  Movement  Center  (IRVMC), 
creating  one  location  to  which  reports 
are  to  be  made  vice  requiring  reports  to 
be  made  to  each  Captain  of  the  Port 
(COTP)  in  which  the  CDC  barge  was 
operating.  This  proposed  rule  keeps  the 
IRVMC  in  place,  alleviating  the  burden 
on  the  towing  vessel  operator, 
responsible  for  a  CDC  barge,  of  having 
to  determine  which  COTP  zone  they  are 
operating  in  and  maintaining  a  contact 
list  for  each  COTP.  The  IRVMC  accepts 
telephone  (toll  free),  facsimile  (toll  bee), 
and  e-mail  transmissions  as  means  of 
reporting  the  information.  Persons 
subject  to  this  requirement  may  utilize 
the  means  that  most  efficiently  meet 
their  needs,  provided  that  the 
information  and  timeliness 
requirements  are  met.  The  Coast  Guard 
also  has  a  reporting  form  and  e-mail  link 
available  on  the  Internet  at  http:// 
wvm.uscg.mi1/d8/Divs/M/IRVMC.htm. 

The  Coast  Guard  proposes  to  continue 
receiving  reports  as  required  by  the 
temporary  rule.  However,  the  Coast 
Guard  proposes  to  consider  and  approve 
alternative  methods,  to  be  used  by  a 
reporting  party,  to  meet  any  reporting 
requirements  if:  (1)  The  reporting  party 
submits  a  written  request  for  the 
alternative  to  Commander,  Eighth  Coast 
Guard  District  (m).  Hale  Boggs  Federal 
Bldg.,  501  Magazine  Street,  New 
Orleans  LA  70130;  and  (2)  the 
alternative  provides  an  equivalent  level 
of  reporting  to  that  which  would  be 
achieved  by  the  Coast  Guard  with  the 
required  check-in  points. 

Cost  and  Burden  of  the  Reporting 
Requirements.  We  received  several 
conunents  regarding  the  cost  and 
burden  of  the  reporting  requfrements. 
One  comment  mentioned  that  the 
preparation  of  reports  for  the  Coast 
Guard  by  smaller  or  midsize  companies 
that  do  not  have  24-hour  dispatchers 
adds  to  the  daily  workload  of  the 
mariner.  We  have  added  to  the  proposed 
regulatory  text  that  alternative  reporting 
may  be  requested  from  the  Eighth  Coast 
Guard  District  Commander. 

Two  comments  suggested  that  the- 
Coast  Guard  could  obtain  this 
information  from  the  Army  Corps  of 
Engineers  rather  than  have  separate 
reporting  points  for  the  Coast  Guard 
thereby  reducing  the  reporting  burden. 
As  stated  earlier  in  this  rule,  we  agree 
that  the  Army  Corps  of  Engineers 
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companies  with  the  possibility  of  the 
integration  of  these  systems;  and  (8) 
researching  technology  for  automatic 
tracking  of  CDC  barges. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
a  regulated  navigation  area  for  the 
Mississippi  River  above  mile  235.0, 
above  Head  of  Passes,  including  all  its 
tributaries;  the  Atchafalaya  River  above 
mile  55.0,  including  the  Red  River;  the 
Ohio  River  and  all  its  tributaries;  and 
the  Tennessee  River  from  its  confluence 
with  the  Ohio  River  to  mile  zero  on  the 
Mobile  River  and  all  other  tributaries 
between  these  two  rivers.  This  proposed 
rule  applies  to:  (1)  Towing  vessel 
operators  responsible  for  one  or  more 
CDC  barges  within  the  regulated  area; 
and  (2)  fleeting  area  managers 
responsible  for  CDC  barges  in  a  fleeting 
area.  The  terms  barge,  certain  dangerous 
cargoes  (CDCs),  downbound,  CDC  barge. 
Eighth  Coast  Guard  District,  towing 
vessel  operator,  and  upbound  are 
defined  in  the  regulatory  section  of  this 
proposed  rule. 

Towing  vessel  operators  responsible 
for  one  or  more  CDC  barges  would  be 
required  to  report  specific  information, 
to  the  IRVMC,  under  the  following 
conditions:  (1)  Upon  point  of  entry  into 
the  RNA  with  one  or  more  CDC  barges; 
(2)  4  hours  prior  to  originating  a  voyage 
within  the  RNA  with  one  or  more  CDC 
barges;  (3)  upon  dropping  off  one  or 
more  CDC  barges  at  a  fleeting  area  or 
facility;  (4)  upon  picking  up  one  or  more 
additional  CDC  barges  from  a  fleeting 
area  or  facility;  (5)  at  designated 
reporting  points  in  table  165.830(e);  (6) 
when  estimated  time  of  arrival  (ETA)  to 
a  reporting  point  varies  by  6  hours  from 
the  previously  reported  ETA;  (7)  any 
significant  deviation  from  previously 
reported  information;  (8)  upon 
departing  the  RNA  with  one  or  more 
CDC  barges;  and  (9)  when  directed  by 
the  IRVMC. 

Fleeting  area  managers  would  be 
required  to  report  specific  information 
to  the  IRVMC  under  the  following 
conditions:  (1)  Once  daily,  report  all 
CDC  barges  within  the  fleeting  area;  (2) 
upon  moving  a  CDC  barge  from  one 
fleeting  area  to  another  or  to  a  facility 
by  fleeting  towing  vessels;  (3)  any 
significant  deviation  from  previously 
reported  information;  and  (4)  when 
directed  by  the  IRVMC. 

A  company  representative  or 
dispatcher  may  report  the  required 
information  to  the  IRVMC  on  behalf  of 


the  towing  vessel  operator  or  fleeting 
area  manager. 

Each  report  made  to  the  IRVMC,  by  a 
towing  vessel  operator  or  fleeting  area 
manager,  must  contain  all  the 
information  items  specified  in  tables 
165.830(f)  and  165.830(g),  respectively. 

Reports  must  be  made  to  the  IRVMC, 
either  by  telephone  to  (866)  442-6089, 
by  fax  to  (866)  442-6107,  or  by  e-mail 
to  irvmc@cgstl.uscg.mil.  A  reporting 
form  and  e-mail  link  is  available  at 
http://www.  uscg.mi1/d8/Divs/M/ 
IRVMC.htm. 

The  Coast  Guard  proposes  to  consider 
and  approve  alternative  reporting 
methods  to  meet  any  reporting 
requirements  if:  (1)  The  request  for  the 
alternative  is  submitted  in  writing  to 
Commander,  Eighth  Coast  Guard 
District  (m),  Hale  Boggs  Federal  Bldg., 
501  Magazine  Street,  New  Orleans  LA 
70130;  and  (2)  the  alternative  provides 
an  equivalent  level  of  reporting  to  that 
which  would  be  achieved  by  the  Coast 
Guard  with  the  required  check-in 
points. 

Deviation  from  this  rule  is  prohibited 
unless  specifically  authorized  by  the 
Commander,  Eighth  Coast  Guard 
District  or  designated  representatives. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  We  present  this 
Regulatory  Evaluation  for  the  purposes 
of  information. 

Evaluation.  The  regulatory  baseline 
for  this  rule  is  the  temporary  rule.  The 
cost  for  complying  with  the  rule  will 
differ  depending  on  the  means  used  to 
make  a  report  to  the  IRVMC  and  the 
type  of  report,  either  an  initial  report  or 
an  update.  The  cost  of  the  rule 
presented  below  is  based  on  the  average 
number  of  reports  received  by  the 
IRVMC  in  April  2003  and  May  2003. 
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Annual  Cost  and  Benefit  of  the  Proposed  Rule 

[2003  Dollars] 


Nem 


Personnel 

Operating  Expenses 

Total 7. 


Cost  per 
Initial  call 


S9462 
28,386 


Cost  per 
update  call 


$17,871 
53,613 


37,848 


71,484 
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Total 


$27,333 
81 .999 


109,332 


This  cost  estimate  assumes:  (1)  The 
average  merchant  mariner's  hourly  rate 
is  $30,  (2)  the  average  initial  call  is  6 
minutes,  (3)  the  average  update  call  is 
2  minutes,  (4)  the  average  cost  per  cell 
phone  call  is  $1.50  per  minute,  and  (5) 
15  percent  of  all  responses  are  initial 
reports  to  the  IRVMC.  Therefore,  based 
on  177  respondents,  the  average  cost  is 
$618  per  CDC  barge  per  year.  The 
reporting  requirements  proposed  are 
necessary  to  provide  immediate, 
improved  security  for  the  public, 
vessels,  and  U.S.  ports  and  waterways. 
The  requirements  do  not  alter  normal 
barge  transits.  The  minimal  hardships 
that  may  be  experienced  by  persons  or 
vessels,  as  a  result  of  this  rule,  are 
necessary  to  the  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  devastating 
consequences  of  acts  of  terrorism,  and 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we"  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  Towing  vessel 
operators  and  fleeting  area  managers 
responsible  for  CDCs  barges  on  inland 
waterways  within  the  Eighth  Coast 
Guard  District.  This  RNA  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  rule  does  not  require  any 
alteration  of  barge  operations  or  transits. 
The  operational  commimications 
required  by  this  RNA  do  not  require 
towing  vessel  operators  or  fleeting  area 


managers  to  obtain  new  equipment,  and 
can  be  made  toll  free  to  the  IRVMC. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES]  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  sm.all  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  CDR  Jerry 
Torok,  Project  Manager  for  the  Eighth 
Coast  Guard  District  Commander,  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,- New  Orleans  LA  70130, 
telephone  (504)  589-6271. 

Collection  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collection,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 

This  proposed  rule  revises  an  existing 
OMB-approved  collection  of 
information  (1625-0105).  The  new 
collection  of  information  estimate  is 
based  on  data  gathered  as  a  result  of  the 
information  collected  under  the 
temporary  rule  and  is  based  on  actual 


reports  received  by  the  IRVMC.  as  well 
as  actual  observation  and  tracking,  for 
April  2003  and  May  2003. 

Title:  Regulated  Navigation  Areas; 
Reporting  Requirements  for  Barges 
Loaded  with  Certain  Dangerous  Cargoes, 
Inland  Rivers,  Eighth  Coast  Guard 
District  and  the  Illinois  Waterway, 
Ninth  Coast  Guard  District. 

OMB  Control  Number:  1625-0105. 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
position  and  intended  movement 
reporting,  and  fleeting  operations 
reporting,  from  barges  canying  CDCs  in 
the  inland  rivers  within  the  Eighth  and 
Ninth  Coast  Guard  Districts.  This  rule 
will  amend  33  CFR  part  165  to  require: 

Towing  vessel  operators  and  fleeting  area 
managers  responsible  for  CDC  barges  must 
report  the  following  information  via  toll  free 
telephone,  toll  free  fax.  or  email: 

a.  Name  of  barge  and  towboal; 

b.  Name  of  fleeting  area  and  facility; 

c.  Estimated  time  of  arrival  (ETA)  at 
fleeting  area  and  facility; 

d.  Planned  route,  including  estimated  time 
of  departure  (ETD)  from  fleeting  area  and 
facility; 

e.  Upon  entry  info  the  covered 
geographical  area; 

f.  4  hours  prior  to  originating  a  voyage  with 
a  CDC  within  the  RNA 

g.  Upon  picking  up  an  additional  CDC 
barge  from  a  fleeting  area  or  facility 

h.  Upon  dropping  off  a  CDC  barge  at  a 
fleeting  area  or  facility. 

i.  Upon  moving  a  CDC  barge  from  one 
fleeting  area  to  another  fleeting  area  or 
facility; 

j.  Once  daily,  all  CDC  barges  within  a 
fleeting  area 

k.  ETA  at  approximately  105  designated 
reporting  points  within  the  covered 
geographical  area; 

1.  At  any  time  ETA  to  a  reporting  point 
varies  by  6  hours  from  the  previously 
reported  ETA; 

m.  any  significant  deviation  from 
previously  reported  information; 

n.  Upon  departing  the  covered 
geographical  area:  and 

o.  When  directed  by  the  Coast  Guard. 

A  company  representative  or  dispatcher 
may  report  to  the  IRVMC  on  behalf  of 
a  towing;  vessel  operator  or  fleeting  area 
manager. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
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approved  collection  (1625-1505) 
expires  on  October  31,  2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is,  whether  it  can  help  us  perform  our 
functions  better,  whether  it  is  readily 
available  elsewhere,  how  accurate  our 
estimate  of  the  burden  of  collection  is, 
how  valid  our  methods  for  determining 
burden  are,  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information,  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
OKTES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  If  OMB  does  not  approve  this 
revised  collection  of  information,  we 
will  publish  a  notice  in  the  Federal 
Register  of  OMB's  decision. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 


eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34)(g),  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  are  available 
where  indicated  under  ADDRESSES. 
Comments  on  this  section  will  be 
considered  before  we  make  a  final 
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decision  on  whether  to  categorically 
exclude  this  rule  from  further 
environmental  review. 

List  of  Subjects  in  33  CFR  Part  163 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposed  to 
^^end  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295,  166  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.830  to  read  as  follows: 

§  165.830    Regulated  Navigation  Area; 
reporting  requirements  for  barges  loaded 
with  certain  dangerous  cargoes,  inland 
rivers.  Eighth  Coast  Guard  District. 

(a)  Regulated  Navigation  Area.  The 
following  waters  are  a  Regulated 
Navigation  Area  (RNA):  the  Mississippi 
River  above  mile  235.0,  Above  Head  of 
Passes,  including  all  its  tributaries;  the 
Atchafalaya  River  above  mile  55.0 
including  the  Red  River;  the  Ohio  River 
and  all  its  tributaries;  and  the  Tennessee 
River  from  its  confluence  with  the  Ohio 
River  to  mile  zero  on  the  Mobile  River 
and  all  other  tributaries  between  these 
two  rivers. 

(b)  Applicability.  This  section  applies 
to  towing  vessel  operators  and  fleeting 
area  managers  responsible  for  CDC 
barges  in  the  RNA.  This  section  does  not 
apply  to: 

(1)  Towing  vessel  operators 
responsible  for  barges  not  carrying  CDCs 
barges,  or 

(2)  Towing  vessel  operators  moving 
one  or  more  CDC  barges  within  a 
fleeting  area. 

(c)  Definitions.  As  used  in  this 
section — 

Barge  means  a  non-self  propelled 
vessel  engaged  in  commerce,  as  set  out 
in  33  CFR  160.204. 

Certain  Dangerous  Cargo  or  (CDC) 
includes  any  of  the  following: 

(1)  Division  1.1  or  1.2  explosives  as 
defined  in  49  CFR  173.50. 

(2)  Division  1.5D  blasting  agents  for 
which  a  permit  is  required  under  49 
CFR  176.415  or,  for  which  a  permit  is 
required  as  a  condition  of  a  Research 


and  Special  Programs  Administration 
exemption. 

(3)  Division  2.3  "poisonous  gas",  as 
listed  in  49  CFR  172.101  that  is  also  a 
"material  poisonous  by  inhalation"  as 
defined  in  49  CFR  171.8,  and  that  is  in 
a  quantity  in  excess  of  1  metric  ton  per 
barge. 

(4)  Division  5.1  oxidizing  materials 
for  which  a  permit  is  required  under  49 
CFR  176.415  or,  for  which  a  permit  is 
required  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption. 

(5)  A  liquid  material  that  has  a 
primary  or  subsidiary  classification  of 
Division  6.1  "poisonous  material"  as 
listed  in  49  CFR  172.101  that  is  also  a 
"material  poisonous  by  inhalation",  as 
defined  in  49  CFR  171.8  and  that  is  in 

a  bulk  packaging,  or  that  is  in  a  quantity 
in  excess  of  20  metric  tons  per  barge 
when  not  in  a  bulk  packaging. 

(6)  Class  7,  "highway  route  controlled 
quantity"  radioactive  material  or  "fissile 
material,  controlled  shipment",  as 

.  defined  in  49  CFR  173.403. 

(7)  Bulk  liquefied  chlorine  gas  and 
Bulk  liquefied  gas  cargo  that  is 
flammable  and/or  toxic  and  carried 
under  46  CFR  154.7. 

(8)  The  following  bulk  liquids — 
(i)  Acetone  cyanohydrin, 

(ii)  Allyl  alcohol, 

(iii)  Chlorosulfonic  acid, 

(iv)  Crotonaldehyde, 

(v)  Ethylene  chlorohydrin, 

(vi)  Ethylene  dibromide, 

(vii)  Methacrylonitrile, 

(viii)  Oleum  (fuming  sulfuric  acid), 
and 

(ix)  Propylene  Oxide. 

CDC  barge  means  a  barge  containing 
CDCs  or  CDC  residue. 

Downbound  means  the  tow  is 
traveling  with  the  current. 

Eighth  Coast  Guard  District  means  the 
Coast  Guard  District  as  set  out  in  33  CFR 
part  3.40-1. 

Inland  River  Vessel  Movement  Center 
or  (IRVMC)  means  the  Coast  Guard 
office  that  is  responsible  for  collecting 
the  information  required  by  this  section. 

Towing  vessel  operator  means  the 
Captain  or  pilot  who  is  on  watch. 

Upbound  means  the  tow  is  traveling 
against  the  current. 

(d)  Regulations.  The  following  must 
report  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

(1)  The  towing  vessel  operator 
responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  report  all  the 
information  items  specified  in  table    • 


165.830(0.  in  paragraph  (f)  of  this 
section,  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

(i)  Upon  point  of  entry  into  the  RNA 
with  one  or  more  CDC  barges: 

(ii)  Four  hours  before  originating  a 
voyage  within  the  RNA  with  one  or 
more  CDC  barges; 

(iii)  Upon  dropping  off  one  or  more 
CDC  barges  at  a  fleeting  area  or  facility; 

(iv)  Upon  picking  up  one  or  more 
additional  CDC  barges  ft-om  a  fleeting 
area  or  facility; 

(v)  At  designated  reporting  points,  set 
forth  in  table  165.830(e),  in  paragraph 
(e)  of  this  section; 

(vi)  When  the  estimated  time  of 
arrival  (ETA)  to  a  reporting  point  varies 
by  6  hours  from  the  previously  reported 
ETA; 

.   (vii)  Any  significant  deviation  from 
previously  reported  information; 

(viii)  Upon  departing  the  RNA  with 
one  or  more  CDC  barges;  and 

(ix)  When  directed  by  the  IRVMC. 

(2)  The  fleeting  area  manager 
•responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  report  all  the 
information  items  specified  in  table 
165.830(g),  in  paragraph  (g)  of  this 
section,  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

(i)  Once  daily,  report  all  CDC  barges 
within  the  fleeting  area; 

(ii)  Upon  moving  one  or  more  CDC 
barges  from  one  fleeting  area  to  another 
fleeting  area  or  facility  by  a  fleet  tow 
boat; 

(iii)  Any  significant  deviation  from 
previously  reported  information;  and 

(iv)  When  directed  by  the  IRVMC. 

(3)  Reports  required  by  this  section 
may  be  made  by  a  company 
representative  or  dispatcher  on  behalf  of 
the  towing  vessel  operator  or  fleeting 
area  manager. 

(4)  Reports  required  by  this  section 
must  be  made  to  the  IRVMC  either  by 
telephone  to  (866)  442-6089,  by  fax  to 
(866)  442-6107,  or  by  e-mail  to' 
ir\'mc@cgstl. uscg.mil.  A  reporting  form 
and  e-mail  link  are  available  at  http:// 
mvw. uscg.  mil/d8/Divs/M/IRVMC.htm. 

(5)  The  general  regulations  contained 
in  33  CFR  165.13  apply  to  this  section. 

(e)  Eighth  Coast  Guard  District  Inland 
River  RNA  Reporting  points.  Towing 
vessel  operators  responsible  for  one  or 
more  CDC  barges  in  the  RNA  must  make 
reports  to  the  Inland  River  Vessel 
Movement  Center  at  each  point  listed  in 
table  165.830(e)  of  this  paragraph. 
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TABLE  165.830(e).— Eighth  Coast  Guard  District  Inland  River  Reporting  Points 


(1)  Lower  Mississippi  River  (LMR),  between  Mile  Markep  (M): 

(i)  M  235.0-B40.0  (Entering  &  Exiting  RNA) 

(ii)  M  338  &I343.0 

(iii)M  430  0-435.0 

(iv)  M  520  0-525.0 

(V)  M  621  0-  €26.0 

(vi)  M  695  0  -700.0 

(vii)  M  772.(  -777.0 

(viii)  M  859H  fc«64.0 

(ix)  M  945  0-950,0 

(2)  Upper  Missis  Jippi  River  (UMR),  between  Mile  Markers  (M)  and  Departing  Lock  &  Dam  (L&D),  unless  othenwise  Indicated: 

(i)  L&D  3 

(ii)  L&D  4 

(iii)  L&D  8      . 

(iv)  L&D  1 1 

(V)  L&D  14 

(vi)  L&D  18 

(vii)  L&D  21 

(viii)  L&D  25 

(ix)  Arriving  i^elvin  Price  L&D  (downbound) 

(x)  Departin(  i  Melvin  Price  L&D  (upbound) 

(xi)M  150.6-145.0  .  '    . 

(xii)M  66.0-61.0 

(3)  Missouri  River  (MOR),  between  Mile  Mari<ers  (M): 

(i)  M  54.0-5  5.0 
(ii)  M  115.0-117.0 
(iii)  M  208.0- -21 0.0  - 

(iv)  M  326.0  -328.0 
(V)  M  397.0-  399.0 
(vi)M  487  0-489.0 
(vii)  M  572.C  -574.0 
(viii)  M  652.(  1-654.0 
(ix)  M  745.0  -750.0 

(4)  Illinois  River  i  ILR),  at  Mile  Mari<er  (M)  and  Lock  &  Dam  (L&D),  as  indicated: 

(i)  M  0.0  •  .  • 

(ii)  Departin<  New  LaGrange  L&D 

(iii)  M  140.0" 

(iv)  M  187.2  (Entering  &  Exiting  RNA) 

(5)  Ohio  River,  b  stween  Mile  Markers  (M)  and  at  Lock  &  Dam  (L&D),  as  indicated: 

(i)  M  950.0-1  »52.0 

(ii)  Arriving  J  mithland  L&D 

(iii)  M  826.0  828.0 

(iv)M  748.0 -750.0 

(v)M  673.0-675.0 

(vi)  M628.0  •630.0 

(vii)  M  556.0-559.0 

(viii)  M  511. (-51 3.0 

(ix)  Departin  j  Capt  Anthony  Meldahl  L&D 

(x)  Arriving  ( ireenup  L&D  (upbound) 

(xi)  Departin  j  Greenup  L&D  (downbound) 

(xii)  Departir  g  Robert  C.  Byrd  L&D  (uptwund) 

(xiii)  Amvingj  Robert  C.  Bryd  L&D  (downbound) 

(xiv)  Departing  Belleville  L&D 

(xv)  Departing  Hannibal  L&D 

(xvi)  Departing  Montgomery  L&D 

(6)  Allegheny  River  at  Lock  &Dam  (L&D),  as  indicated:  ■ 

(i)  Departing  L&D  4  (upbound)  ^ 

(ii)  Arriving  I  &D  4  (downbound) 

(7)  Mongahela  Rver  Departing  Lock  &  Dam  (L&D): 

(i)  Grays  Landing  L&D 
(ii)  L&D  3 

(8)  Kanawha  Riv;r,  at  Lock  &  Dam  (L&D),  as  indicated: 

(i)  Arriving  V 'infield  L&D  (upbound) 

(ii)  Departing  Winfield  L&D  (downtwund) 

(9)  Cumberiand  River,  between  Mile  Mari<ers  (M)  and  Departing  Lock  &  Dam  (L&D),  unless  othenwise  indicated: 

(i)  Departing  Old  Hickory  L&D  (upbound) 
(ii)  Arriving  C  »ld  Hickory  L&D  (downbound) 
(iii)  M  127.0  129.0 
(iv)  Barkley  I  .&D 

(10)  Tennessee  Hiver,  between  Mile  Mariners  (M)  and  when  Departing  Lock  &  Dam  (L&D),  unless  othenwise  indicated: 
(i)  Fort  Loud  3n  L&D 

(ii)  Watts  Ba- L&D 

(iii)  Departin  |  Chickamauga  L&D  (upbound) 

(iv)  Anriving  <  ihickamauga  L&D  (downbound) 
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TABLE  165.830(e).— Eighth  Coast  Guard  District  Inland  River  Reporting  Points— Continued 


(11) 


(v)  Nickajack  L&D 

(vi)  Gunterville  L&D 

(vii)  General  Joe  Wheeler  L&D 

(viii)  Pickwick  Landing  L&D 

(ix)  M  122.0-1 24.0 

(x)  Kentucky  L&D 

Tennessee-Tombigbee  River,  between  Mile  Markers  (M)  and  when  Departing  Lock  &  Dam  (L&D)- 

(i)  Lock  D 

(ii)  Aberdeen  L&D 

(iii)  Aliceville  L&D 

(iv)  M  202.0-203.0 

(v)  Coffeeville  L&D 

(12)  Mobile  River,  at  Mile  Marker  (M): 
(i)  0.0  (Entering  &  Exiting  RNA) 

(13)  Black  Warrior  River,  when  Departing  L&D: 
(i)  Holt  L&D 

(14)  Alabama  River,  when  Departing  L&D: 
(i)  Claiborne  L&D 

(ii)  Henry  L&D 

(15)  McClellan-Kerr  Arkansas  River  Navigation  System,  when  Departing  Lock  &  Dam  (L&D),  unless  othenwise  indicated- 
(i)  Chouteau  L&D 

(ii)  W.D.  Mayo  L&D 

(iii)  Ozark-Jeta  Taylor  L&D 

(iv)  L&D  9  .  -  , 

(v)  Arriving  David  D.  Terry  L&D  (upbound) 

(vi)  Departing  David  D.  Terry  L&D  (downbound) 

(vii)  L&D  2 

(16)  Red  River,  betv/een  Mile  Mariners  (M)  and  when  Departing  Lock  &  Dam  (L&D): 
(i)  L.C.  Boggs  L&D 

(ii)  Lock  3 

(iii)  M  178.0-180.0 

(17)  Atchafalaya  River,  at  Mile  Marker  (M): 
(i)  55.0  (Entering  &  Exiting  RNA) 


(f)  Information  to  be  reported  by 
towing  vessel  operators  to  the  Inland 
River  Vessel  Movement  Center.  Towing 


vessel  operators  responsible  for  one  or 
more  CDC  barges  in  the  RNA  must 
report  all  the  information  required  by 


this  section,  as  set  out  in  table 
165.830(0  of  this  paragraph. 


TABLE  165.830(f).— Information  To  Be  Reported  to  the  Inland  River  Vessel  Movement  Center  (IRVMC)  by 

Towing  Vessel  Operators 


(1)  Upon  point  of  entry  into  ttie  RNA  with  a 
CDC  barge 

(2)  Four  hours  t>efore  to  originating  a  voy- 
age within  the  RNA  with  one  or  more 
CDC  barges. 

(3)  Upon  dropping  off  one  or  more  CDC 
barges  at  a  fleeting  area  or  facility. 

(4)  Upon  picking  up  one  or  more  additional 
CDC  barges  from  a  fleeting  area  or  facil- 
ity. 

(5)  At  designated  reporting  points  in  teible 
165.830  (e). 

(6)  When  ETA  to  a  reporting  point  varies  by 
6  hours  from  previously  reported  ETA. 

(7)  Any  significant  deviation  from  prevk)usly 
reported  information  (all  that  apply). 

(8)  Upon  departing  the  RNA  with  a  CDC 
barge(s). 

(9)  When  directed  by  the  IRVMC  


24  hr  con- 
tact number 


Name  of 

vessel 

moving  the 

t>arge(s) 


Barge(s) 

name  and 

official 

numt)er 


X 
X 

X 
X 

X 
X 
X 
X 
X 


X 
X 

X 

X 


If 

changed 
X 

X 

X 


Type  name 

and  amount 

of  CDC 

onljoard' 


Estimated 

time  of 

departure 

from  the 

fleeting  area 

or 

facility 


X 
X 


If 
changed 

If 
changed 

X 


Planned 
route,  name 
and  location 
of  destina- 
tion of  CDC 
barge  (fleet- 
ing area  or 
facility),  in- 
cluding esti- 
mated time 

of  arrival 


X 
X 


If 
changed 


Reporting 
point 


Estimated 
time  of  ar- 
rival (ETA) 
to  next 
reporting 
point  (If  ap- 
plicable) 


X 
X 
X 


X 
X 


X 
X 
X 
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(g)  Infonnat\on 
Inland  River 
fleeting  area 


to  be  reported  to  the 
V  essel  Movement  Center  by 
n  onagers.  Fleeting  area 


managers  responsible  for  one  or  more 
CDC  baiges  in  the  RNA  must  report  the 
information  required  by  this  section,  as 


set  out  in  table  165.830(g)  to  this 
paragraph. 


Table  165.^30(g).— Information  To  Be  Reported  to  the  Inland  River  Vessel  Movement  Center  (IRVMC)  by 

Fleeting  Area  Managers 


24  hr  contact 
number 


Barge(s)  name 

and  official  num- 

t)er 


Type,  name  and 

amount  of  CDC 

onboard 


Location  of  CDC 
barge  (fleeting 
area  or  facility) 


(1)  Once  daily 

(2)  Upon  movin5 
area  to  anothe  r 

(3)  Any  significant 
mation  (all  tha 

(4)  When  directs  J 


I  CDC  barges  in  a  fleeting  area  

one  or  more  CDC  barges  from  one  fleeting 
fleeting  area  or  facility,  by  a  fleet  tow  boat 
deviation  from  previously  reported  infor- 

apply)  

by  the  IRVMC  


X 
X 


X 

X 

X 
X 


X 

X 

X 
X 


X 
X 


(h)  Altemat^e 
Coast  Guard  D 
consider  and 
methods  to  be 


to  meet  any 

(l)the 
to  Commander 
District  (m),  H 
501  Magazine 
70130;  and 

(2)  the  alteniat 
equivalent  lev<  1 
which  would  le 
Guard  with  the 


reporting.  The  Eighth 
strict  Commander  may 
abprove  alternative 
ised  by  a  reporting  party 
re  »orting  requirements  if: 
reque  st  is  submitted  in  writing 
,  Eighth  Coast  Guard 
e  Boggs  Federal  Bldg.. 
street,  New  Orleans,  LA 


ive  provides  an 
of  the  reporting  that 
achieved  by  the  Coast 
required  check-in 


pomts. 

(i)  Deviation 
prohibited  unless 
authorized  by 
Coast  Guard  District 


from  this  section  is 

specifically 
he  Commander,  Eighth 
or  the  IRVMC. 


2003. 


Dated:  July  22 
R.F.  Duncan, 

Rear  Admiral,  Ci  ast 
Eighth  Coast  Gui  rd 
[FR  Doc.  03-193  )4 
BILUNG  CODE  4910  1S-P 


Guard.  Commander, 
District. 
Filed  7-25-03;  3:54  pm] 


DEPARTMENl 
SECURITY 

Coast  Guard 


33  CFR  Part  1(5 
[CGD09-03-241 


OF  HOMELAND 


RIN1625-AA11 


Regulated  Na\^igatJon  Area;  Reporting 
Requirements  tor  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Illinois 
Waterway  System  Within  the  Ninth 
Coast  Guard  District 


AGENCY:  Coast 
ACTION:  Notice 


Suard,  DHS. 

of  proposed  rulemaking. 


SUMMARY:  The 

interim  rule  to 
navigation  are£ 
the  Illinois  Wa  erway 
the  Ninth  Coas  t 


Coast  Guard  proposes  an 
establish  a  regulated 

(RNA)  for  all  portions  of 
System  located  in 

Guard  District.  This 


RNA  will  apply  to  towing  vessel 
operators  and  fleeting  area  managers 
who  are  responsible  for  the  movement 
of  barges  carrying  certain  dangerous 
cargoes  on  inland  rivers  and  requires 
them  to  report  their  position  and  other 
information  to  the  Inland  River  Vessel 
Movement  Center.  This  action  is 
necessary  to  ensure  public  safety, 
prevent  sabotage  or  terrorist  acts,  and 
facilitate  the  efforts  of  emergency 
services  and  law  enforcement  officers 
responding  to  terrorist  attacks. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  15,  2003.  Comments  sent  to 
the  Office  of  Management  and  Budget 
(0MB)  on  collection  of  information 
must  reach  OMB  on  or  before  September 
15.2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander  (m). 
Ninth  Coast  Guard  District,  1240  E. 
Ninth  Street.  Cleveland.  OH  44199. 
Commander,  Ninth  Coast  Guard  District 
(m)  maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-03-2411  and  are 
available  for  inspection  or  copying  at 
Commander  (m).  Ninth  Coast  Guard 
District,  1240  E.  Ninth  Street.  Cleveland, 
OH  44199  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  must  also  mail  comments 
on  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Michael  Gardiner  or 
Lieutenant  Matthew  Colmer,  Ninth 
Coast  Guard  District  Marine  Safety 
Division,  at  (216)  902-6045. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

On  May  2,  2003,  the  Coast  Guard 
published  a  similar  temporary  final  rule 
and  request  for  comments  entitled 
"Regulated  Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Illinois 
Waterway  System  Within  the  Ninth 
Coast  Guard  District"  in  the  Federal 
Register  (68  FR  23399). 

The  Ninth  Coast  Guard  District  did 
not  receive  any  comments  with  regard 
to  this  rulemaking.  However,  since  this 
rulemaking  compliments  a  parallel  rule 
published  bv  the  Eight  Coast  Guard 
District  on  May  2.  2003  (68  FR  23393), 
comments  received  by  the  Eighth 
District  are  addressed  in  this  rulemaking 
as  if  received  in  response  to  our 
temporary  final  rule. 

As  of  July  9,  2003,  we  have  received 
six  written  comments  on  the  temporary 
rule.  The  American  Waterways 
Operators  (A WO)  requested  a  meeting 
with,  the  Eighth  Coast  Guard  District 
regarding  the  temporary  rule.  A  meeting 
was  held  on  May  8,  2003,  at  the  Hale 
Boggs  Federal  Building  in  New  Orleans, 
LA. 

Given  that  the  temporary  rule  will 
expire  October  31,  2003,  the  Coast 
Guard  is  allowing  45  days  to  comment 
on  this  proposed  interim  rule.  The  Coast 
Guard  considers  45  days  to  be  sufficient 
because  we  have  already  received 
comments  from  two  associations — A  WO 
and  Gulf  Coast  Marine  Association 
(GCMA),  and  two  of  the  companies 
impacted  by  the  temporary  rule.  As 
indicated  in  our  "Discussion  of 
Comments  and  Changes"  section  below, 
we  have  considered  these  comments  in 
drafting  our  proposed  interim  rule  and, 
where  appropriate,  we  have  made  the 
proposed  rule  less  burdensome  than  the 
temporary  rule  currently  in  effect.  Also, 
this  proposed  rule  would  be  issued  as 
an  interim  rule  with  an  additional 
comment  period  before  we  would 
impose  any  final  rule. 
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Request  for  Conunents 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD09-03-241], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  diu-ing 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander, 
Ninth  Coast  Guard  District  (m)  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Backgroimd  and  Purpose 

Terrorist  attacks  on  September  1 1 , 
2001,  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists' 
abilities  to  utilize  multiple  means  in 
different  geographic  areas  thereby 
increasing  their  opportunities  to 
maximize  destruction. 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3,  2002).  The  President 
found  that  the  security  of  the  U.S.  is 
endangered  by  the  September  11,  2001 
attacks  and  terrorist  attacks  continue  to 
endanger  the  international  relations  of 
the  United  States.  See  also  Continuation 
of  the  National  Emergency  with  Respect 
to  Certain  Terrorist  Attacks,  (67  FR 
58317,  September  13,  2002); 
Continuation  of  the  National  Emergency 


With  Respect  To  Persons  Who  Commit, 
Threaten  To  Commit,  Or  Support 
Terrorism,  (67  FR  59447,  September  20, 
2002).  The  U.S.  Maritime 
Administration  (MARAD)  in  Advisory 
02-07  advised  U.S.  shipping  interests  to 
maintain  a  heightened  state  of  alert 
against  possible  terrorist  attacks. 
MARAD  also  issued  Advisory  03-03 
informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attacks  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  vvaterways  to  be  on  a  higher  state 
of  alert  due  to  the  Al  Qaeda  organization 
and  other  similar  organizations  who 
have  declared  their  intentions  to 
conduct  armed  attacks  on  U.S.  interests 
worldwide. 

Therefore,  on  April  16,  2003,  the 
Coast  Guard  established  a  temporary 
RNA  within  the  Illinois  Waterway 
System  within  the  Ninth  Coast  Guard 
District  in  order  to  safeguard  vessels, 
ports  and  waterfi-ont  facilities  from 
sabotage  or  terrorist  acts.  The  temporary 
RNA  remains  in  effect  and  applies  to 
barges  loaded  with  certain  dangerous 
cargoes  (CDCs)  operating  on  the  Illinois 
Waterway  System  above  mile  187.2  to 
the  Chicago  Lock  on  the  Chicago  River 
at  mile  326.7,  and  to  the  confluence  of 
the  Calumet  River  and  Lake  Michigan  at 
mile  333.5  of  the  Calumet  River.  The 
RNA  affects  vessels  transporting  barges 
loaded  with  CDCs  that  if  used  as 
weapons  of  terrorism  could  result  in 
substantial  loss  of  life,  property, 
environmental  damage,  and  grave 
economic  consequences.  The  temporary 
rule  requires  operators  of  barges  loading 
or  loaded  with  CDCs  within  tiie  RNA  to 
periodically  report  their  position  and 
other  specified  information  to  the 
Inland  River  Vessel  Movement  Center 
(IRVMC)  for  the  protection  against 
sabotage  and  terrorist  acts.  The 
temporary  final  rule  was  published  May 
2,  2003,  in  the  Federal  Register  (68  FR 
23399)  and  expires  on  October  31,  2003. 
The  Coast  Guard  has  determined  that 
there  is  a  need  to  continue  the  reporting 
requirements  for  barges  loaded  with 
CDCs  operating  on  inland  rivers  and 
therefore  we  are  proposing  to  issue  an 
interim  rule  while  we  continue  to 
consider  alternatives  to  increase 
maritime  domain  awareness  on  the 
inland  rivers  in  the  Ninth  Coast  Guard 
District.  The  proposed  rule  would  allow 
the  Coast  Guard  to  enhance  maritime 
seciu-ity,  protect  ports  and  facilities  and 
high-density  population  centers 
(metropolitan  areas),  control  vessel 
traffic,  develop  contingency  plans,  and 
enforce  regulations. 


Discussion  of  Comments  and  Changes 

The  Ninth  Coast  Guard  District  did 
not  receive  any  comments  with  regard 
to  this  rulemaking.  However,  since  this 
rulemaking  compliments  a  parallel  rule 
published  by  the  Eighth  Coast  Guard 
District  on  May  2,  2003  (68  FR  23393), 
those  comments  are  addressed  in  this 
rulemaking  as  if  received  in  response  to 
our  temporary  final  rule,  request  for 
comments. 

As  of  July  9,  2003,  the  Eighth  Coast 
Guard  District  received  six  written 
comments  on  the  temporary  rule.  The 
American  Waterways  Operators 
requested  a  meeting  with  the  Coast 
Guard  regarding  the  rule.  The  meeting 
was  held  on  May  8,  2003,  at  the  Hale 
Boggs  Federal  Building  in  New  Orleans, 
LA.  All  comments  received  focused 
generally  on:  (1)  Changes  and 
clarification  of  the  definitions;  (2)  use  of 
marine  chemist  certification;  (3) 
location  and  amount  of  reporting  points; 
(4)  CDC  barges  in  fleeting  areas  (5)  need, 
use  and  validity  of  the  information 
being  collected;  (6)  availability  of  the 
information  being  collected  fi-om  other 
sources;  (7)  use  of  technology  such  as 
electronic  reporting;  (8)  cost  and  biu-den 
of  the  reporting  requirements;  (9) 
justification  of  the  regulation;  and  (10) 
consistency  with  existing  regulations. 
Each  of  these  groups  of  comments  is 
discussed  in  more  detail  in  the 
following  paragraphs. 

Definitions.  Several  comments 
suggested  some  of  the  definitions  lead  to 
confusion  and  should  be  clarified  or 
removed. 

Three  comments  were  received 
regarding  the  definition  of  "certain 
dangerous  cargoes  (CDCs)"  and  how 
they  were  determined.  CDCs  have 
specific  characteristics  that  make  them 
a  higher  risk  compared  to  the  other 
cargoes  listed  in  49  CFR  parts  171  and 
172.  The  list  of  cargoes  includes  cargoes 
that  have  not  been  traditionally  carried 
on  the  river  but  which  are  not 
prohibited  from  carriage.  One  comment 
addressed  the  inconsistency  between 
the  CDC  definition  of  ammonium  nitrate 
as  stated  in  the  temporary  rule  and  the 
CDC  definition  as  stated  in  33  CFR 
160.204,  published  February  28,  2003  in 
Notification  of  Arrival  in  U.S.  Ports  (68 
FR  9537,  9544).  The  CDC  fist  published 
in  33  CFR  160.204  applies  to  packaged 
cargoes  listed  in  49  CFR  chapter  I, 
subchapter  C.  As  such,  ammonium 
nitrate  in  bulk  is  currently  not 
considered  a  CDC.  The  Coast  Guard 
proposes  to  use  the  same  definition  as 
set  out  in  33  CFR  160.204  with  the 
addition  of  propylene  oxide. 

Three  comments  received  stated  that 
the  definitions  of  "empty",  "gas  free" 
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areas  of  the  waterway.  The  comments 
recommended  changing  the  location  of 
the  reporting  points.  We  agree.  We  have 
proposed  to  have  a  segment  of  the 
waterway  serve  as  a  reporting  point 
(that  is,  the  towing  vessel  operator 
would  be  required  to  report  to  the 
IRVMC  when  transiting  upbound 
between  mile  235.0  and  mile  240.0  on 
the  Lower  Mississippi  River).  The 
proposed  reporting  points,  based  on 
recommendations  from  the  waterway 
users,  are  reflected  in  table  165.821(e). 

One  comment  recommended  the 
reporting  points  should  be  the  same  for 
upbound  and  downbound.  We  agree, 
with  the  exception  of  seven  reporting 
points,  and  the  appropriate  changes  are 
reflected  in  the  reporting  points 
proposed  in  table  165.821(e). 

Two  comments  recommended  using 
the  Captain  of  the  Port  (COTP) 
boundaries  as  reporting  points  because 
the  COTP  would  be  able  to  determine 
when  a  CDC  barge  enters  and  departs 
the  zone,  allowing  for  a  reduction  in  the 
number  of  reporting  points.  We 
disagree.  The  IRVMC  requires  reporting 
within  a  COTP  zone  to  monitor  CDC 
barge  movement  through  densely 
populated  areas  and  other  areas  of 
concern.  This  information  is 
disseminated  to  the  appropriate  COTP 
in  which  the  CDC  barge  is  located. 

Fleeting  Areas.  We  received  two 
comments  that  the  responsibility  of 
reporting  movements  of  CDC  barges  in 
fleeting  areas  was  unclear.  We  agree  and 
propose  to  change  the  regulatory  text  to 
specifically  address  CDC  barges  in 
fleeting  areas.  The  Coast  Guard  proposes 
that  fleeting  managers  or  operators 
would  not  be  required  to  report  to  the 
IRVMC  when  moving  CDC  barges 
within  a  fleet  using  a  fleet  towing 
vessel.  However,  they  would  be 
required  to  report  to  the  IRVMC  when 
a  fleet  towing  vessel  moves  one  or  more 
CDC  barges  from  one  fleeting  area  to 
another  fleeting  area  or  to  a  facility.  The 
Coast  Guard  also  proposes  to  add  the 
requirement  that  fleeting  managers 
report  all  CDC  barges  in  the  fleeting  area 
once  a  day  to  the  IRVMC.  This 
requirement  has  been  determined  to  be 
necessary  to  ensure  accountability  for 
CDC  barges  located  within  fleeting  areas 
in  the  RNA.  A  company  representative 
or  dispatcher  would  be  allowed  to 
report  to  the  IRVMC  on  behalf  of  the 
fleeting  area  manager. 

Need,  Use  and  Validity  of  the 
Information  Being  Collected.  We 
received  three  comments  regarding  the 
vagueness  of  the  Coast  Guard's  need  for 
the  information  being  collected  and  how 
the  Coast  Guard  intends  to  use  this 
information.  We  also  received  one 
comment  questioning  how  the  Coast 


Guard  intends  to  validate  the 
information  received. 

The  information  to  be  collected  in  this 
proposed  rule  will  be  used  for  the  same 
purposes  as  explained  in  the  Collection 
of  Information  section  of  the  temporary 
final  rule — to  enhance  maritime  domain 
awareness  by  tracking  the  movement  of 
certain  dangerous  cargoes  throughout 
the  inland  river  system,  and  enable  the 
Coast  Guard  to  increase  port  safety  and 
security  and  promote  the  uninterrupted 
flow  of  commerce  within  the  Eighth 
Coast  Guard  District.  The  information 
will  also  be  used  to  enhance  maritime 
security,  protect  ports  and  facilities  and 
high-density  population  centers 
(metropolitan  areas),  control  vessel 
traffic,  develop  contingency  plans,  and 
enforce  regulations. 

The  Coast  Guard  has  used  the 
information  collected  pursuant  to  the 
temporary  final  rule  to  maintain 
continuous  maritime  domain  awareness 
on  the  inland  rivers  so  that  we  may 
respond,  as  appropriate,  to  an  actual  or 
threatened  terrorist  action.  We  intend  to 
validate  tiie  information  received 
through  random  escorts  of  towing 
vessels  with  CDC  barges  as  they  transit 
the  RNA.  The  Coast  Guard  will  also 
address  the  validity  of  information  as  it 
explores  the  availability  of  information 
available  from  other  sources  that  would 
tend  to  validate  information  reported  to 
the  Coast  Guard. 

Since  the  temporary  RNA  has  been  in 
effect  the  Coast  Guard  has  re-evaluated 
the  need  for  the  information  being 
reported  to  the  IRVMC  at  the  following 
times;  (1)  4  hours  prior  to  loading  a 
barge  with  CDCs,  (2)  4  hours  prior  to 
dropping  off  a  CDC  barge  at  a  fleeting 
area,  and  (3)  4  hours  prior  to  picking  up 
one  or  more  CDC  barges  from  a  fleeting 
area.  The  Coast  Guard  has  determined 
that  there  is  no  longer  a  need  for 
reporting  to  the  IRVMC  4  hours  prior  to 
loading  a  barge  with  CDCs.  However, 
the  Coast  Guard  needs  to  know  where 
a  CDC  barge  is  within  the  RNA  at  all 
times  and  proposes  to  change  the 
conditions  under  which  a  report  must 
be  made  to  the  IRVMC  to:  (1)  Upon 
point  of  entry  into  the  RNA  with  one  or 
more  CDC  barges;  (2)  4  hours  prior  to 
originating  a  voyage  within  the  RNA 
with  one  or  more  CDC  barges;  (3)  upon 
dropping  off  one  or  more  CDC  barges  at 
a  fleeting  area  or  facility;  (4)  upon 
picking  up  one  or  more  additional  CDC 
barges  from  a  fleeting  area  or  facility;  (5) 
upon  moving  one  or  more  CDC  barges 
from  one  fleeting  area  to  another  fleeting 
area;  (6)  once  daily,  report  all  CDC 
barges  within  a  fleeting  area;  (7)  at 
designated  reporting  points  in  table 
165.821(e);  (8)  when  estimated  time  of 
arrival  (ETA)  to  a  reporting  point  varies 
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by  6  hoiu^s  from  the  previously  reported 
ETA;  (9)  any  significant  deviation  from 
previously  reported  information;  (10) 
upon  departing  the  RNA  with  one  or 
more  CDC  barges;  and  (11)  when 
directed  by  the  IRVMC. 

Availability  of  the  Information  From 
Other  Sources.  We  received  four 
comments  on  the  availability  of  the 
information  being  collected  from  other 
soiuces.  One  comment  mentioned  that  if 
we  needed  to  know  where  the  CDC 
barge  was  we  would  be  able  to  request 
the  data  at  any  "particular  moment  in 
time"  from  the  vessel  operators  or  the 
Army  Corps  of  Engineers.  We  agree  that 
the  Army  Corps  of  Engineers  collects 
adequate  information  from  towing 
vessel  operators  and  we  are  working 
with  the  Army  Corps  of  Engineers  to 
access  that  information.  Once  we  are 
authorized  to  receive  the  information 
and  the  appropriate  electronic  systems 
are  in  place  and  tested,  then  we  will  re- 
evaluate the  reporting  points  that 
coincide  with  the  lock  and  dams  (L&D). 
Until  such  time  we  are  proposing  to 
continue  requiring  information  at 
reporting  points  that  coincide  with 
Army  Corps  of  Engineer's  L&Ds. 

There  was  also  discussion  regarding 
the  possibility  of  companies  submitting 
real-time  barge  movement  information 
to  the  Coast  Guard  via  computer 
tracking  programs  in  lieu  of  reporting  to 
the  Coast  Guard  at  individual  reporting 
points.  A  number  of  technology  issues 
must  be  addressed  in  this  area  before 
this  could  be  accomplished.  Therefore, 
the  Coast  Guard  proposes  to  maintain 
the  manual  collection  of  information 
from  the  reporting  party  in  the  interim 
rule  while  we  continue  to  work  with 
other  government  agencies  and  industry 
partners  to  research  and  develop 
alternatives  to  collecting  the 
information  necessary  for  the  Coast 
Guard  to  maintain  continual  maritime 
domain  awareness  at  any  threat  level. 

Use  of  Technology.  We  received  three 
comments  regarding  the  use  of 
technology  to  collect  information  by 
requiring  electronic  delivery  of  the 
information  by  automatic  tracking 
devices  and  the  web  through  real-time 
tracking  programs.  In  response  to  these 
comments  the  Coast  Guard  is  exploring 
existing  systems  used  by  affected 
companies  for  the  possibility  of 
integration  of  these  systems.  Before 
publishing  the  temporary  final  rule  that 
established  the  existing  RNA,  the  Coast 
Guard  established  the  Inland  River 
Vessel  Movement  Center  (IRVMC), 
creating  one  location  to  which  reports 
are  to  be  made  vice  requiring  reports  to 
be  made  to  each  Captain  of  the  Port 
(COTP)  in  which  the  CDC  barge  was 
operating.  This  proposed  rule  keeps  the 


IRVMC  in  place,  alleviating  the  burden 
on  the  towing  vessel  operator, 
responsible  for  a  CDC  barge,  of  having 
to  determine  which  COTP  zone  they  are 
operating  in  and  maintaining  a  contact 
list  for  each  COTP.  The  IRVMC  accepts 
telephone  (toll  free),  facsimile  (toll  free), 
and  e-mail  transmissions  as  means  of 
reporting  the  information.  Persons 
subject  to  this  requirement  may  utilize 
the  means  that  most  efficiently  meet 
thefr  needs,  provided  that  the 
information  and  timeliness 
requirements  are  met.  The  Coast  Guard 
also  has  a  reporting  form  and  e-mail  link 
available  on  the  Internet  at  http:// 
\,vww.  uscg.mi1/d8/Divs/M/IR  \^1C.htm . 

The  Coast  Guard  proposes  to  continue 
receiving  reports  as  required  by  the 
tempcrar\'  rule.  However,  the  Coast 
Guard  proposes  to  consider  and  approve 
alternative  methods,  to  be  used  by  a 
reporting  party,  to  meet  any  reporting 
requirements  if:  (1)  The  reporting  party 
submits  a  written  request  for  the 
alternative  to  Commander,  Ninth  Coast 
Guard  District  (m),  1240  E.  Ninth  Street, 
Cleveland,  OH  44199;  and  (2)  the 
alternative  provides  an  equivalent  level 
of  reporting  to  that  which  would  be 
achieved  by  the  Coast  Guard  with  the 
required  check-in  points. 

Cost  and  Burden  of  the  Reporting 
Requirements.  We  received  several 
comments  regarding  the  cost  and 
burden  of  the  reporting  requirements. 
One  comment  mentioned  that  the 
preparation  of  reports  for  the  Coast 
Guard  by  smaller  or  midsize  companies 
that  do  not  have  24-hour  dispatchers 
adds  to  the  daily  workload  of  the 
mariner.  We  have  added  to  the  proposed 
regulatory  text  that  alternative  reporting 
may  be  requested  from  the  Commander, 
Ninth  Coast  Guard  District. 

Two  comments  suggested  that  the 
Coast  Guard  could  obtain  this 
information  from  the  Army  Corps  of 
Engineers  rather  than  have  separate 
reporting  points  for  the  Coast  Guard 
thereby  reducing  the  reporting  burden. 
As  stated  earlier  in  this  rule,  we  agree 
that  the  Army  Corps  of  Engineers 
collects  adequate  information  from  the 
towing  vessel  operator  and  we  are 
working  with  the  Army  Corps  of 
Engineers  to  access  the  information. 
However  in  the  interim,  we  are 
proposing  to  continue  to  use  locks  as 
reporting  points. 

Another  suggestion  was  made  to 
reduce  the  reporting  requirements  to  a 
single  report  every  24  hoius  during 
periods  of  lower  Maritime  Security 
(MARSEC)  levels,  and,  if  the  MARSEC 
level  rose,  the  reporting  requirements 
would  be  increased.  However,  this 
would  not  satisfy  the  Coast  Guard's 
need  to  maintain  constant  maritime 


domain  awareness  for  defined  areas 
along  the  river  systems,  nor  will  it 
provide  us  timely  information  if  the 
MARSEC  level  is  increased  due  to  a 
threat. 

Justification  of  the  Regulation.  We 
received  two  comments  concerning  the 
justification  for  the  regulation.  One 
questioned  why  we  implemented  the 
RNA  when  we  did:  one  questioned  the 
justification  for  the  timing  of  the  RNA 
because  we  lowered  the  Maritime 
Security  Condition  (MARSEC)  level  the 
day  the  temporarv*  RNA  was  effective; 
and  another  one  questioned  why  the 
normal  regulatory  process  of  a  notice  of 
proposed  rulemaking  was  not  used.  The 
effective  date  of  the  RNA  and  the 
change  in  the  MARSEC  level  were 
coincidental.  As  a  component  of  the 
Department  of  Homeland  Security,  the 
Coast  Guard  has  a  responsibility  to 
ensure  the  safety  and  security  of  our 
ports  and  waterways.  The  temporary- 
RNA  and  the  proposed  RNA  will  allow 
the  Coast  Guard  to  maintain  constant 
maritime  domain  awareness  on  the 
inland  rivers. 

Response  to  Comments  Summary 

In  response  to  these  comments  the 
Coast  Guard  is  (1)  removing  the 
requirement  to  report  4  hours  prior  to 
loading  a  CDC  barge  in  the  RNA;  (2) 
removing  the  requirement  of  reporting  4 
hours  prior  to  dropping  off  a  CDC  barge 
at  a  fleeting  area;  (3)  establishing 
reporting  requirements  specifically  for 
fleeting  area  managers;  (4)  considering 
and  approving  requests  for  alternative 
methods  of  meeting  reporting 
requirements;  (5)  amending  or  removing 
some  reporting  points  that  were  in 
unsafe  areas;  (6)  exploring  a  reduction 
in  checkpoints  on  pooled  rivers  by 
using  Army  Corps  of  Engineers  data 
from  L&Ds:  (7)  researching  existing 
systems  employed  by  affected 
companies  with  the  possibility  of  the 
integration  of  these  systems;  and  (8) 
researching  technology  for  automatic 
tracking  of  CDC  barges. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
a  regulated  navigation  area  for  the 
Illinois  Waterway  System  above  mile 
187.2  to  the  Chicago  Lock  on  the 
Chicago  River  at  mile  326.7,  and  to  the 
confluence  of  the  Calumet  River  and 
Lake  Michigan  at  mile  333.5  of  the 
Calumet  River.  This  proposed  rule 
applies  to:  (1)  towing  vessel  operators 
responsible  for  one  or  more  CDC  barges 
within  the  regulated  area,  and  (2) 
fleeting  area  managers  responsible  for 
CDC  barges  in  a  fleeting  area.  The  terms 
barge,  certain  dangerous  cargoes  (CDCs), 
downbound,  CDC  barge.  Ninth  Coast 
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reported  information;  and  (4)  when 
directed  by  the  IRVMC. 

A  company  representative  or 
dispatcher  may  report  the  required 
information  to  the  IRVMC  on  behalf  of 
the  towing  vessel  operator  or  fleeting 
area  manager. 

Each  report  made  to  the  IRVMC,  by  a 
towing  vessel  operator  or  fleeting  area 
manager,  must  contain  all  the 
information  items  specified  in  tables 
165.921(f)  and  165.921(g),  respectively. 

Reports  must  be  made  to  the  IRVMC, 
either  by  telephone  to  (866)  442-6089, 
by  fax  to  (866)  442-6107,  or  by  e-mail 
to  in'Tnc@cgstl. uscg.mil.  A  reporting 
form  and  e-mail  link  is  available  at 
http://www.uscg.miI/d8/Divs/M/ 
IRVMC.htm. 

The  Coast  Guard  proposes  to  consider 
and  approve  alternative  reporting 
methods  to  meet  any  reporting 
requirements  if:  (1)  The  request  for  the 
alternative  is  submitted  in  writing  to 
Commander,  Ninth  Coast  Guard  District 
(m),  1240  E.  Nindi  Street,  Cleveland, 
Ohio  44199;  and  (2)  the  alternative 
provides  an  equivalent  level  of  reporting 
to  that  which  would  be  achieved  by  the 
Coast  Guard  with  the  required  check-in 
points. 

Deviation  from  this  rule  is  prohibited 
unless  specifically  authorized  by  the 


Commander,  Ninth  Coast  Guard  District 
or  designated  representatives. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  We  present  this 
Regulatory  Evaluation  for  the  purposes 
of  information. 

Evaluation.  The  regulatory  baseline 
for  this  rule  is  the  temporary  rule.  The 
cost  for  complying  with  the  rule  will 
differ  depending  on  the  means  used  to 
make  a  report  to  the  IRVMC  and  the 
type  of  report,  either  an  initial  report  or 
an  update.  The  cost  of  the  rule 
presented  below  is  based  on  the  average 
number  of  reports  received  by  the 
IRVMC  in  April  2003  and  May  2003. 


Annual  Cost  and  Benefit  of  the  Proposed  Rule 

[2603  Dollars] 


Item 


Cost  per 
initial  call 


Cost  per 
update  call 


Total 


Personnel  
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ty 


from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  jiumber  of  small 
entities.  This  rule  will  affect  the 


following  entities,  some  of  which  may 
be  small  entities:  towing  vessel 
operators  and  fleeting  area  managers 
responsible  for  CDCs  fcarges  on  Illinois 
Waterway  System  within  the  Ninth 
Coast  Guard  District.  This  RNA  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  this  rule  does  not  require  any 
alteration  of  barge  operations  or  transits. 
The  operational  communications 
required  by  this  RNA  do  not  require 
towing  vessel  operators  or  fleeting  area 
managers  to  obtain  new  equipment,  and 
can  be  made  toll  free  to  the  IRVMC. 

If  you  think  that  your  business, 
organization,  or  goverrunental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
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qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  CDR 
Michael  Gardiner,  Project  Manager  for 
Commander,  Ninth  Coast  Guard  District, 
1240  E.  9th  Street,  Cleveland,  Ohio 
44199,  telephone  (216)  902-6049. 

Collection  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.).  As  defined  in  5  CFR 
1320.3(c),  "collection  ot  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other,' 
similar  actions.  The  title  and 
description  of  the  information 
collection,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  biuden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 

This  proposed  rule  revises  an  existing 
OMB-approved  collection  of 
information  (1625-0105).  The  new 
collection  of  information  estimate  is 
based  on  data  gathered  as  a  result  of  the 
information  collected  under  the 
temporary  rule  and  is  based  on  actual 
reports  received  by  the  IRVMC,  as  well 
as  actual  observation  and  tracking,  for 
April  2003  and  May  2003. 

Title:  Regulated  Navigation  Areas; 
Reporting  Requirements  for  Barges 
Loaded  with  Certain  Dangerous  Cargoes, 
Inland  Rivers,  Eighth  Coast  Guard 
District  and  the  Illinois  Waterway, 
Ninth  Coast  Guard  District. 

OMB  Control  Number:  1625-0105. 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
position  and  intended  movement 
reporting  and  fleeting  operations 
reporting,  from  barges  carrying  CDCs  in 
the  inland  rivers  within  the  Eighth  and 
Ninth  Coast  Guard  Districts.  This  rule 
will  amend  33  CFR  part  165  to  require: 

Towing  vessel  operators  and  fleeting  area 
managers  responsible  for  CDC  barges  must 
report  the  following  information  via  toll  free 
telephone,  toll  free  fax,  or  email: 


a.  Name  of  barge  and  towboat; 

b.  Name  of  fleeting  area  and  facility; 

c.  Estimated  time  of  arrival  (ETA)  at 
fleeting  area  and  facility; 

d.  Planned  route,  including  estimated  time 
of  departure  (ETD)  from  fleeting  area  and 
facility: 

e.  Upon  entry  into  the  covered 
geographical  area; 

f.  4  hours  prior  to  originating  a  voyage  with 
a  CDC  within  the  RNA 

g.  Upon  picking  up  an  additional  CDC 
barge  from  a  fleeting  area  or  facility 

>    h.  Upon  dropping  off  a  CDC  barge  at  a 
fleeting  area  or  facility. 

i.  Upon  moving  a  CDC  barg;e  from  one 
fleeting  area  to  another  fleeting  area  or 
facility; 

j.  Once  daily,  all  CDC  barges  within  a 
fleeting  area 

k.  ETA  at  approximately  105  designated 
reporting  points  within  the  covered 
geographical  area; 

1.  At  any  time  ETA  to  a  reporting  point 
varies  by  6  hours  from  the  previously 
reported  ETA; 

m.  any  significant  deviation  from 
previously  reported  information; 

n.  Upon  departing  the  covered 
geographical  area;  and 

o.  When  directed  by  the  Coast  Guard. 

A  company  representative  or 
dispatcher  may  report  to  the  IRVMC  on 
behalf  of  a  towing  vessel  operator  or 
fleeting  area  manager. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  proposes  to  issue 
regulations  requiring  position  and 
intended  movement  reporting  and 
fleeting  operations  reporting,  from 
barges  carrying  CDCs  in  the  inland 
rivers  within  the  Eighth  and  Ninth  Coast 
Guard  Districts. 

Proposed  Use  of  Information:  The 
information  is  required  to  enhance 
maritime  security,  protect  ports  and 
facilities  and  high-density  population 
centers  (metropolitan  areas),  control 
vessel  traffic,  develop  contingency 
plans,  and  enforce  regulations.  The 
Coast  Guard  has  used  the  information  to 
maintain  continuous  maritime  domain 
awareness  on  the  inland  rivers  so  that 
we  may  respond  as  appropriate  to  an 
actual  or  threatened  terrorist  action  and 
enhance  maritime  security  by  boarding 
and/or  escorting  CDC  barges  in  the 
vicinity  of  high-density  population 
areas. 

Description  of  the  Respondents:  The 
respondents  are  owners,  agents,  masters, 
towing  vessel  operators,  or  persons  in 
charge  of  barges  loaded  with  CDCs  or 
having  CDC  residue  operating  on  the 
inland  rivers  located  within  the  Eighth 
and  Ninth  Coast  Guard  Districts. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  3,505.  This  proposed 


rule  will  decrease  the  number  of 
respondents  by  3,328  to  a  total  of  177. 

Frequency  of  Response:  Towing  vessel 
operators  moving  barges  carrying  CDCs 
or  CDC  residue  will  submit  reports  as 
necessary.  The  existing  OMB-approved 
collection  annual  number  of  responses 
is  7,711.  This  proposed  rule  will 
increase  the  number  of  responses  by 
13,313  to  a  total  of  21,024. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  15  minutes  (0.25  hours) 
(burden  of  response  is  the  time  required 
to  complete  the  paperwork  requirements 
of  the  rule  for  a  single  response).  This 
proposed  rule  will  decrease  the  burden 
of  response  by  9  minutes  (0.15  hours)  to 
a  total  of  6  minutes  (0.10  hours). 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
aruiual  burden  is  1.928  hours  (total 
aimual  burden  is  the  time  required  to 
complete  the  paperwork  requirements  of 
the  rule  for  all  responses).  This 
proposed  rule  will  decrease  the  total 
annual  burden  by  1017  hours  to  a  total 
of  911  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  and 
approval  of  the  revised  collection  of 
information.  The  existing  OMB- 
approved  collection  (1625-1505) 
expires  on  October  31,  2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is,  whether  it  can  help  us  perform  our 
functions  better,  whether  it  is  readily 
available  elsewhere,  how  accurate  our 
estimate  of  the  burden  of  collection  is, 
how  valid  our  methods  for  determining 
burden  are,  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information,  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  bv  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  If  OMB  does  not  approve  this 
revised  collection  of  information,  we 
will  publish  a  notice  in  the  Federal 
Register  of  OMB's  decision. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
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energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34){g),  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  are  available 
where  indicated  under  ADDRESSES. 
Comments  on  this  section  will  be 
considered  before  we  make  a  final 
decision  on  whether  to  categorically 
exclude  this  rule  from  further 
environmental  review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposed  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,195;  33  CFR  1.05- 
1(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L.  107- 
295,  166  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

2.  Add  §  165.921  to  read  as  follows: 

§  1 65.921     Regulated  Navigation  Area; 
Reporting  Requirements  for  Barges  Loaded 
with  Certain  Dangerous  Cargoes,  Illinois 
Waterway  System,  Ninth  Coast  Guard 
District. 

(a)  Regulated  Navigation  Area.  The 
following  waters  are  a  Regulated 
Navigation  Area  (RNA):  the  Illinois 
Waterway  System  above  mile  187.2  to 
the  Chicago  Lock  on  the  Chicago  River 


at  mile  326.7  and  to  the  confluence  of 
the  Calumet  River  and  Lake  Michigan  at 
mile  333.5  of  the  Calumet  River. 

(b)  Applicability.  This  section  applies 
to  towing  vessel  operators  and  fleeting 
area  managers  responsible  for  CDC 
barges  in  the  RNA.  This  section  does  not 
apply  to: 

fl)  Towing  vessel  operators 
responsible  for  barges  not  carrying  CDCs 
barges,  or 

(2)  Towing  vessel  operators  moving 
one  or  more  CDC  barges  within  a 
fleeting  area. 

(c)  Definitions.  As  used  in  this 
section — Barge  means  a  non-self 
propelled  vessel  engaged  in  commerce, 
as  set  out  in  33  CFR  160.204. 

Certain  Dangerous  Cargo  or  (CDC) 
includes  any  of  the  following: 

(1)  Division  1.1  or  1.2  explosives  as 
defined  in  49  CFR  173.50. 

(2)  Division  1.5D  blasting  agents  for 
which  a  permit  is  required  under  49 
CFR  176.415  or,  for  which  a  permit  is 
required  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption. 

(3)  Division  2.3  "poisonous  gas",  as 
listed  in  49  CFR  172.101  that  is  also  a 
"material  poisonous  by  inhalation"  as 
defined  in  49  CFR  171.8,  and  that  is  in 
a  quantity  in  excess  of  1  metric  ton  per 
barge. 

(4)  Division  5.1  oxidizing  materials 
for  which  a  permit  is  required  under  4§ 
CFR  176.415  or,  for  which  a  permit  is 
required  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption. 

(5)  A  liquid  material  that  has  a 
primary  or  subsidiary  classification  of 
Division  6.1  "poisonous  material"  as 
listed  in  49  CFR  172.101  that  is  also  a 
"material  poisonous  by  inhalation",  as 
defined  in  49  CFR  171.8  and  that  is  in 

a  bulk  packaging,  or  that  is  in  a  quantity 
in  excess  of  20  metric  tons  per  barge 
when  not  in  a  bulk  packaging. 

(6)  Class  7,  "highway  route  controlled 
quantity"  radioactive  material  or  "fissile 
material,  controlled  shipment",  as 
defined  in  49  CFR  173.403. 

(7)  Bulk  liquefied  chlorine  gas  and 
Bulk  liquefied  gas  cargo  that  is 
flammable  and/or  toxic  and  carried 
under  46  CFR  154.7. 

(8)  The  following  bulk  liquids — 
(i)  Acetone  cyanohydrin, 

(ii)  AUyl  alcohol, 

(iii)  Chlorosulfonic  acid, 

(iv)  Crotonaldehyde, 

(v)  Ethylene  chlorohydrin, 

(vi)  Ethylene  dibromide, 

(vii)  Methacrylonitrile, 

(viii)  Oleum  (fuming  sulfuric  acid), 
and 

(ix)  Propylene  Oxide. 

CDC  barge  means  a  barge  containing 
CDCs  or  CDC  residue. 
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Downbound  means  the  tow  is 
traveling  with  the  current. 

Inland  River  Vessel  Movement  Center 
or  (IRVMC)  means  the  Coast  Guard 
office  that  is  responsible  for  collecting 
the  information  required  by  this  section. 

Ninth  Coast  Guard  District  means  the 
Coast  Guard  District  as  set  out  in  33  CFR 
part  3.45-1. 

Towing  vessel  operator  means  the 
Captain  or  pilot  who  is  on  watch. 

Upbound  means  the  tow  is  traveling 
against  the  current. 

(d)  Regulations.  The  following  must 
report  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

(1)  The  towing  vessel  operator 
responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  report  all  the 
information  items  specified  in  table 
165.921(f),  in  paragraph  (f)  of  this 
section,  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

(i)  Upon  point  of  entry  into  the  RNA 
with  one  or  more  CDC  barges; 

(ii)  Four  hours  before  originating  a 
voyage  within  the  RNA  with  one  or 
more  CDC  barges; 


(iii)  Upon  dropping  off  one  or  more 
CDC  barges  at  a  fleeting  area  or  facility; 

(iv)  Upon  picking  up  one  or  more 
additional  CDC  barges  from  a  fleeting 
area  or  facility; 

(v)  At  designated  reporting  points,  set 
forth  in  table  165.921(e),  in  paragraph 
(e)  of  this  section; 

(vi)  When  the  estimated  time  of 
arrival  (ETA)  to  a  reporting  point  varies 
by  6  hours  from  the  previously  reported 
ETA; 

(vii)  Any  significant  deviation  from 
previously  reported  information; 

(viii)  Upon  departing  the  RNA  with 
one  or  more  CDC  barges;  and 

(be)  When  directed  by  the  IRVMC. 

(2)  The  fleeting  area  manager 
responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  report  all  the 
information  items  specified  in  table 
165.921(g),  in  paragraph  (g)  of  this 
section,  to  the  Inland  River  Vessel 
Movement  Center  (IRVMC): 

(i)  Once  daily,  report  all  CDC  barges 
within  the  fleeting  area; 

(ii)  Upon  moving  one  or  more  CDC 
barges  from  one  fleeting  area  to  another 


fleeting  area  or  facility  by  a  fleet  tow 
boat; 

(iii)  Any  significant  deviation  from 
previously  reported  information;  and 
(iv)  When  directed  by  the  IRVMC. 

(3)  Reports  required  by  this  section 
may  be  made  by  a  company 
representative  or  dispatcher  on  behalf  of 
the  towing  vessel  operator  or  fleeting 
area  manager. 

(4)  Reports  required  by  this  section 
must  be  made  to  the  IRVMC  either  by 
telephone  to  (866)  442-6089,  by  fax  to 
(866)  442-6107,  or  by  e-mail  to" 
irvmc@cgstl.uscg.mil.  A  reporting  form  • 
and  e-mail  link  are  available  at  http:// 
www.uscg.mi1/d8/Divs/M/lRVMC.htm. 

(5)  The  general  regulations  contained 
in  33  CFR  165.13  apply  to  this  section. 

(e)  Ninth  Coast  Guard  District  Illinois 
Waterway  System  RNA  Reporting 
points.  Towing  vessel  operators 
responsible  for  one  or  more  CDC  barges 
in  the  RNA  must  make  reports  to  the 
Inland  River  Vessel  Movement  Center  at 
each  point  listed  in  table  165.921(e)  of 
this  paragraph. 


Table  165.921(e).— Ninth  Coast  Guard  District  Illinois  Waterway  System  Reporting  Points 


(1)  Illinois  River  (ILR)  Upbound,  at  Mile  Markers  (M)  and  when  Departing  Lock  &  Dam  (L&D): 

(i)  M  187.2  (Southem  Boundary  MSO  Chicago  AOR) 
iii)  M  271.5  Dresden  L&D 
(Iii)  M  291  Lockport  L&D 

(iv)  M  303.5  Junction  of  Chicago  Sanitary  Ship  Canal  and 
(v)  Calumet-Sag  Channel 

(vi)  M  326.4  Thomas  S.  O'Brien  L&D,  Calumet  River 
(vii)  M  333.5  Confluence  of  Calumet  River  and  Lake  Michigan 
■    (viii)  M  326.7  Chicago  L&D,  Chicago  River 

(2)  Illinois  River  (ILR)  Downbound  Reporting  Points,  at  Mile  Markers  (M)  and  when  Departing  Lock  &  Dam  (L&D) 

(i)  M  326.7  Chicago  L&D,  Chicago  River 

(ii)  M  333.5  Confluence  of  Calumet  River  and  Lake  Michigan 

(ill)  M  326.4  Thomas  S.  O'Brien  L&D,  Calumet  River 

(iv)  M  303.5  Junction  of  Chicago  Sanitary  Ship  Canal  and 

(v)  Calumet-Sag  Channel 

(vi)  M  291  Lockport  L&D 

(vii)  M  271.5  Dresden  L&D 

(viii)  M  187.2  (Southern  Boundary  MSO  Chicago  AOR) 


(f)  Information  to  be  reported  by 
towing  vessel  operators  to  the  Inland 
River  Vessel  Movement  Center.  Towing 


vessel  operators  responsible  for  one  or 
more  CDC  barges  in  the  RNA  must 
report  all  the  information  required  by 


this  section,  as  set  out  in  table 
165.921(0  of  this  paragraph. 


Table  165.921(f).— Information  To  Be  Reported  to  the  Inland  River  Vessel  Movement  Center  (IRVMC)  by 

Towing  Vessel  Operators 


Planned 

route,  name 

Name  of 

Barge(s) 

Type,  name 
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time  of  de- 
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Estimated 
time  of  ar- 
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name and 

and  amount 

parture  from 

tion  of  CDC 
barge  (fleet- 

Reporting 

rival  (ETA) 

tact  No. 

ing  the 

official  num- 

of CDC  on- 

the fleeting 

point 

to  next  re- 

barge(s) 

ber 

board 

area  or  facil- 
ity 

ing  area  or 
facility),  in- 

porting  point 
(If  applica- 

cludina esti- 
mated tinoe 

ble) 

of  anival 

(1)  Upon  point  of  entry  into  tfie  RNA  with  a 

X 

X 

X 

X 

X 

X 

X 

COO  barge 
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921(f).— Information  To  Be  Reported  to  the  Inland  River  Vessel  Movement  Center  (IRVMC)  by 

Towing  Vessel  Operators— Continued 


24  hr  con- 
tact No 


Name  of 
vessel  mov- 
ing the 
barge(s) 


Barge(s) 
name  and 
official  num- 
ber 


Type,  name 
and  amount 
of  CDC  on- 
board 


Estimated 
time  of  de- 
parture from 
the  fleeting 
area  or  facil- 
ity 


Planned 
route,  name 
and  location 
of  destina- 
tion of  CDC 
barge  (fleet- 
ing area  or 
lacility).  in- 
cluding esti- 
mated time 

of  arrival 


Reporting 
point 


Estimated 
time  of  ar- 
nval  (ET^) 
to  next  re- 
porting point 
(If  applica- 
ble) 


originating  a  voyage 
with  one  or  more  CDC 


off  one  or  more  CDC 
area  or  facility 
one  or  n>ore  additional 
a  fleeting  area  or  facil- 


(2)  Four  hours  betire 
within  the  RNA 
barges. 

(3)  Upon  droppinc 
barges  at  a  fleet!  ig 

(4)  Upon  picking 
CDC  barges  fror  i 
ity 

(5)  At  designated 
165  921(e) 

(6)  When  ETA  to  a 
6  hours  from  previously 

(7)  Any  significant 
reported  information 

(8)  Upon  departin 
barge(s) 

(9)  When  directed  lly  the  IRVMC 


reporting  points  in  table 

reporting  point  vanes  by 

reported  ETA. 
Jeviation  from  previously 
(all  that  apply), 
the  RNA  with  a  CDC 


X 
X 

X 
X 
X 
X 
X 


X 
X 


If 

changed 
X 

X 

X 


If 
changed 

If 
changed 

X 


If 
changed 


X 
X 
X 


(g)  Informati  on 
Inland  River  Vessel 
fleeting  area 


to  be  reported  to  the 
Movement  Center  by 
m  onagers.  Fleeting  area 


managers  responsible  for  one  or  more 
CDC  barges  in  the  RNA  must  report  the 
information  required  by  this  section,  as 


set  out  in  table  165.921(g)  to  this 
paragraph. 


Table  165.921(g).— Information  To  Be  Reported  to  the  Inland  River  Vessel  Movement  Center  (IRVMC)  by 

Fleeting  Area  Managers 


24  hr  contact 
No. 


Barge(s) 
name  and  of- 
ficial No. 


Type,  name 
and  amount 
of  CDC  on- 
board 


Location  of 

CDC  barge 

(fleeting  area 

or  facility) 


(1)  Once  daily,  a  I 

(2)  Upon  moving 
fleeting  area  oi 

(3)  Any  significar  t 

(4)  Wfien  directe  I 


CDC  barges  in  a  fleeting  area  

one  or  more  CDC  barges  from  one  fleeting  area  to  anotfier 
facility,  by  a  fleet  tow  boat. 

deviation  from  previously  reported  information  (all  tfiat  apply) 
by  tfie  IRVMC  


X 

X 


X 
X 

X 
X 


X 
X 

X 
X 


X 
X 

X 
X 


(h)  Altemati  'e 
Coast  Guard  District 
consider  and 
methods  to  be 
to  meet  anv  re 


a  )pr 


(DThe 
to  Commander 
District  (m).  1 
Cleveland 


reporting.  The  Ninth 
Commander  may 
rove  alternative 
ised  by  a  reporting  party 
I  orting  requirements  if: 

requi  st  is  submitted  in  writing 
Ninth  Coast  Guard 
2|40  E.  9th  Street, 
44-199;  and 


Ohio 


(2)  The  alterAat 
equivalent  leve  1 
which  would  b  e 
Guard  with  th€ 


ive  provides  an 
of  the  reporting  that 
achieved  by  the  Coast 
required  check-in 


points. 

(i)  Deviation 
prohibited  unless 
authorized  by 
Coast  Guard  District 


from  this  section  is 

specifically 
I  he  Commander,  Ninth 
or  the  IRVMC. 


Dated:  July  21,  2003. 
Ronald  F.  Silva, 

Rear  Admiral.  Coast  Guard,  Commander. 

Ninth  Coast  Guard  District. 

|FR  Doc.  03-19362  Filed  7-25-03;  3:55  pm] 

BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 64-1 -7602b;  FRL-7536-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas;  Control 
of  Emission  of  Oxides  of  Nitrogen 
From  Cement  Kilns 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to  take 
direct  final  action  on  revisions  to  the 
Texas  State  Implementation  Plan.  These 
revisions  concern  Control  of  Air 
Pollution  from  Nitrogen  Compounds, 
Cement  Kilns.  The  EPA  is  approving 
these  SIP  revisions  for  cement  kilns  as 
they  will  contribute  to  attainment  of  the 
1-hour  ozone  National  Ambient  Air 
Quality  Standards.  The  EPA  is 
approving  emissions  of  Oxides  of 
Nitrogen  for  cement  kilns  in  accordance 
with  the  requirements  of  the  Federal 
Clean  Air  Act. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comment.  The 
EPA  has  explained  its  reasons  for  this 
approval  in  the  preamble  to  the  direct 
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final  rule.  If  EPA  receives  no  relevant 
adverse  comments,  the  EPA  will  not 
take  further  action  on  this  proposed 
rule.  If  EPA  receives  relevant  adverse 
comment,  EPA  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  The 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Electronic  comments  should  be  sent 
either  to  Diggs.Thomas@epa.gov  or  to 
http://www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  our  direct  final 
rulemaking  document  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register.  Our  Technical 
Support  Document  for  this  rule  revision 
contains  more  information  about  this 
action. 

DATES:  Written  comments  must  be 
received  by  August  29,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  {6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Commission  on  Environmental 
Quality  (TCEQ),  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Alan  Shar,  Air  Planning  Section  (6PD- 
L),  EPA  Region  6,  1445  Ross  Avenue. 
Dallas,  Texas  75202-2733,  telephone 
(214)  665-6691,  and  shar.alan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Control  of  Air 
Pollution  from  nitrogen  compounds. 
Cement  kiln,  Environmental  protection. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  July  17,  2003. 
Lawrence  Starfield, 

Acting  Regional  Administrator,  Region  6. 
[PR  Doc.  03-19278  Filed  7-29-03;  8:45  am] 
BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[ID-02-003;  FRL  -7537-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  Ada  County/Boise,  ID  Area 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA,  Agency,  or  we)  proposes 
to  rescind  its  earlier  finding  that  the 
PMio  standards  promulgated  on  July  1, 
1987  and  the  accompanying 
nonattainment  designation  and 
classification  are  no  longer  applicable  in 
the  Ada  County/Boise,  Idaho  area,  and 
simultaneously,  to  approve  a  PMui  SIP 
maintenance  plan  for  the  Ada  County/ 
Boise  Idaho  area  and  to  redesignate  the 
area  from  nonattainment  to  attainment. 
PMio  air  pollution  is  suspended 
particulate  matter  with  a  diameter  less 
than  or  equal  to  a  nominal  ten 
micrometers. 

DATES:  Written  comments  must  be 
received  on  or  before  August  29,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  and  mailed  to  Donna 
Deneen,  Office  of  Air  Quality,  (OAQ- 
107),  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  Washington,  98101. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public  review 
during  normal  business  hours  (8  a.m.  to 
4:30  p.m.)  at  this  same  address. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Detailed  instructions 
for  submitting  comments  are  described 
in  the  SUPPLEMENTARY  INFORMATION 
section,  under  "How  can  comments  be 
made  on  this  rulemaking?" 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen,  Office  of  Air  Qualitv 
(OAQ-107),  EPA  Region  10,  1200  Sixth 
Avenue.  Seattle,  Washington,  98101. 
(206) 553-6706. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

1.  What  is  the  purpose  of  this  rulemaking? 

2.  What  is  a  State  Implementation  Plan 
(SIP)? 


3.  What  National  Ambient  Air  Quality. 
Standards  (NAAQS)  are  considered  in 
today's  rulemaking? 

4.  What  is  the  background  information  for 
this  action? 

5.  What  are  the  air  quality  characteristics 
of  the  area? 

6.  What  criteria  did  EPA  use  to  review  the 
redesignation  request  and  mainlenancs 
plan? 

7.  How  does  the  State  show  that  the  area 
has  attained  the  PM  ,ii  NAAQS?         ,. 

8.  Does  the  area  have  a  fully  approved 
nonattainment  SIP? 

9.  Are  the  improvements  in  air  quality 
which  warrant  this  redesignation 
permanent  and  enforceable? 

10.  Has  the  State  met  all  the  planning 
requirements  applicable  to  this  area? 

11.  How  does  the  State  meet  Section  110 
requirements? 

12.  How  does  the  State  meet  Part  D 
requirements? 

13.  How  does  the  State  meet  the  Section 
172(c)  plan  provisions  requirements? 

14.  How  does  the  State  meet  Subpart  4 
requirements? 

15.  Has  the  State  submitted  a  fully 
approvable  maintenance  plan  for  the 
area? 

16.  How  has  the  State  met  the  attainment 
year  emission  inventory  requirement? 

17.  How  does  the  State  demonstrate 
maintenance  of  the  PMki  standards-in 
the  future? 

18.  How  will  the  State  monitor  air  qualitv 
to  verify  continued  attainment? 

19.  What  contingency  measure  will  the 
State  rely  upon  to  correct  any  future 
violation  of  the  NAAQS? 

20.  How  does  this  action  affect 
Transportation  Conformity? 

11.  How-  Can  Comments  Be  Made  on  This 

Rulemaking? 
III.  Statutory  and  Executive  Order  Reviews 

Ir  Background 

1 .  What  Is  the  Purpose  of  This 
Rulemaking? 

This  rulemaking  proposes  to  take 
certain  actions  related  to  the  PMm 
designation  and  classification  of  the 
Ada  County/Boise.  Idaho  area. '  First, 
EPA  is  proposing  to  rescind  the  March 

12.  1999  finding  (64  FR  12257)  that  the 
PMIO  standards  promulgated  on  July  1, 
1987  (52  FR  24634)  and  the 
accompanying  designation  and 
classification  for  PMio  no  longer  apply 
in  the  Ada  County/Boise,  Idaho  area. 
The  intended  effect  of  this  proposal  is 
to  restore  the  applicability  of  the  current 
PMio  standards  in  the  Ada  County/ 
Boise,  Idaho  area  as  well  as  the 
nonattairunent  designation  and 
moderate  classification  associated  with 
those  standards.  Secondly,  EPA  is 
proposing  to  approve  the  PMio 


'  Although  the  State's  maintenance  plan  and 
redesignation  request  refers  to  "Northern  Ada 
County,"  we  are  using  the  term  "Ada  County/Boise, 
Idaho"  or  "Ada  County/Boise,  Idaho  area"  for 
consistency  with  40  CFR  81.313. 
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PM|()  SIP)  and  EPA  approved  it  on  May 
30.  1996.  Other  SIP  revisions,  e.g.,  state- 
wide revisions  affecting  the  area,  have 
been  submitted  over  the  intervening 
years  and  have  likewise  heen  approved. 
See  40  CFR  52.670.  The  State  submitted 
the  maintenance  plan  and  redesignation 
request  for  the  Ada  County/Boise,  Idaho 
area  to  EPA  on  September  27,  2002,  and 
provided  supplemental  information  on 
July  10,  2003  and  July  21,  2003,  as  a 
revision  to  the  SIP. 

3.  What  National  Ambient  Air  Quality 
Standards  (NAAQS)  Are  Considered  in 
Today's  Rulemaking? 

This  action  by  EPA  pertains  to  Idaho's 
compliance  with  the  PMio  NAAQS. 
PMii)  is  particulate  matter  with  an 
aerodynamic  diameter  of  less  than  ten 
micrometers  (PMk.).  The  NAAQS  are 
national  standards  for  certain  ambient 
air  pollutants  set  by  EPA  to  protect 
public  health  and  welfare.  PMk,  is 
among  the  ambient  air  pollutants  for 
which  EPA  has  established  health-based 
standards. 

PMio  causes  adverse  health  effects  by 
penetrating  deep  in  the  lungs, 
aggravating  the  cardiopulmonary 
system.  Children,  the  elderly,  and 
people  with  asthma  and  hecirt 
conditions  are  the  most  vulnerable. 

On  July  1,  1987  (52  FR  24634),  EPA 
revised  the  NAAQS  for  particulate 
matter  with  an  indicator  that  includes 
only  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
(See  40  CFR  50.6).  The  24-hour  primary 
PMki  standard  is  150  micrograms  per 
cubic  meter  (ug/m^),  with  no  more  than 
one  expected  exceedance  per  year  over 
a  three  year  period.  The  annual  primary 
PMio  standard  is  50  ug/m'  as  an 
expected  annual  arithmetic  mean  over  a 
three  year  period.  The  secondary  PMlO 
standards,  promulgated  to  protect 
against  adverse  welfare  effects,  are 
identical  to  the  primary  standards. 

4.  What  Is  the  Background  Information 
for  This  Action? 

On  August  7,  1987  (52  FR  29383), 
EPA  identified  the  Ada  County/Boise, 
Idaho  area  as  a  PMlio  "Group  I"  area  of 
concern,  i.e.,  an  area  with  a  95%  or 
greater  likelihood  of  violating  the  PM|o 
NAAQS  and  requiring  substantial  SIP 
revisions.  The  area  was  subsequently 
designated  as  a  moderate  PMio 
nonattainment  area  upon  enactment  of 
the  Clean  Air  Act  Amendments  of  1990 
(November  15,  1990). 

The  State  developed  a  nonattainment 
area  SIP  revision  designed  to  bring 
about  the  attainment  of  the  PMio 
NAAQS.  This  was  submitted  to  EPA  in 
three  parts  on  November  14,  1991, 


December  30,  1994,  and  July  13,  1995. 
EPA  fully  approved  this  plan  as  a 
revision  to  the  Idaho  SIP  in  a  Federal 
Register  Notice  published  on  May  30, 
1996  (61  FR  27019). 

On  July  18,  1997  (62  FR  38856),  EPA 
revised  the  NAAQS  standard  for  PMjo. 
Also,  on  July  18,  1997,  we  announced 
that  the  existing  PMio  standards  and 
associated  designations  and 
classifications  would  continue  to  apply 
for  an  interim  period.  In  addition,  we 
identified  the  criteria  for  determining 
that  the  pre-existing  PMio  NAAQS 
would  no  longer  be  applicable  for  an 
area.  On  March  12,  1999  (64  FR  12257), 
we  issued  final  rules  approving  Idaho's 
request  that  EPA  revoke  the  pre-existing 
PMio  NAAQS,  along  with  the  associated 
nonattainment  designation  and 
classification  for  the  Ada  County/Boise, 
Idaho  area  because  it  had  met  the 
criteria.  The  Environmental  Defense 
Fund  (EDF)  and  others  filed  a  Petition 
for  Review  in  the  U.S.  Court  of  Appeals 
for  the  9th  Circuit  opposing  the 
revocation  of  the  existing  PMio  standard 
in  Idaho.  Before  EPA  responded  to  the 
petition,  in  a  separate  legal  action,  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  revised  1997  PMm 
standard.  American  Trucking 
Association,  et  ai,  v.  EPA,  et  al,  and 
consolidated  cases.  Thus,  because  the 
pre-existing  PMio  standards  were 
revoked  for  the  Ada  County/Boise, 
Idaho  area,  and  the  revised  1997  PMio 
standards  were  vacated,  the  Ada 
County/Boise,  Idaho  area  was  left 
without  federally  applicable  PMio 
standards.  On  June  26,  2000,  EPA 
proposed  to  rescind  the  finding  that  the 
pre-existing  PMio  standards  and  the 
accompanying  designation  and 
classification  were  no  longer  applicable 
in  the  Ada  Countv/Boise,  Idaho  area.  65 
FR  39321.2  Soon  after,  the  EDF, 
Community  Planning  Association  of 
Southwest  Idaho,  Idaho  Department  of 
Environmental  Quality  (Idaho  DEQ)  and 
EPA  reached  a  settlement  agreement    . 
that  called  for  the  submission  of  a 
maintenance  demonstration  and  plan 
containing  motor  vehicle  emissions 
budgets  for  the  Ada  County/Boise,  Idaho 
area  and  other  measures  necessary  to 
meet  the  requirements  of  CAA  section 
1 75  A  as  part  of  a  petition  for 
redesignation  of  the  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Clean 
Air  Act.  See  66  FR  8229  (January  30, 
1999).  On  September  27,  2002,  Idaho 


^  EPA  extended  the  comment  period  for  this 
rulemaking  on  July  26,  2000  (65  FR  45953)  and  later 
reopened  the  comment  period  on  September  1 1 . 
2000  (65  FR  54828).  EPA  took  final  action  on  only 
the  portion  of  the  proposal  related  to  the  deletion 
of  40  CFR  50.6(d)  on  December  22,  2000.  65  FR 
80779. 
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DEQ  submitted  to  EPA  a  maintenance 
plan  and  a  request  for  redesignation  of 
the  area  to  attainment. ^  Idaho  provided 
supplemental  information  on  July  10, 
2003  and  July  21,2003. 

5.  What  Are  the  Air  Quality    ■ 
Characteristics  of  the  Area? 

The  Ada  County/Boise,  Idaho  area  is 
located  in  the  southwestern  part  of 
Idaho  and  encompasses  the  northern 
half  of  Ada  Coimty.  For  a  legal 
description  of  the  boundaries,  see  40 
CFR  81.313.  The  area  includes  the  City 
of  Boise  and  some,  but  not  all,  of  the 
surrounding  suburbs.  The  Boise 
Metropolitan  Statistical  Area,  which 
includes  Ada  County  and  Canyon 
County,  is  currently  one  of  the  fastest 
growing  metropolitan  regions  in  the 
nation  with  a  2001  population  of  over 
452,000.  Four  additional  counties  make 
up  the  remainder  of  a  larger  region 
known  as  the  Treasure  Valley. 

Located  in  the  Boise  River  Valley,  the 
Ada  County/Boise,  Idaho  area  is  prone 
to  periods  of  air  stagnation  conditions 
due  to  atmospheric  inversions, 
especially  during  the  winter.  Stagnation 
periods,  combined  with  primary  and 
secondary  emissions  of  PMio,  have  lead 
to  exceedances  of  the  PMio  NAAQS.  As 
a  result,  the  maintenance  plan 
submitted  by  the  State  focuses 
particularly  on  periods  of  air  stagnation 
when  high  levels  of  PMio  in  the  area  are 
most  likely. 

Since  1991,  only  one  exceedance  of 
the  24-hour  standard  in  the  Ada 
County/Boise,  Idaho  area  has  been 
recorded.  There  have  been  six  other 
exceedances,  all  measured  in  winter 
months  and  recorded  in  1991  or  earlier. 
There  have  been  no  exceedances  of  the 
annual  PMio  standard  since  the  PMio 
standard  was  promulgated  in  1987. 

6.  What  Criteria  Did  EPA  Use  To  Review 
the  Redesignation  Request  and 
Maintenance  Plan? 

The  criteria  used  to  review  the 
maintenance  plan  and  redesignation 
request  are  derived  from  the  Act,  the 
General  Preamble,  and  a  policy  and 
guidance  memorandum  from  John 
Calcagni,  September  4,  1992,  Procedures 
for  Processing  Requests  to  Redesignate 
Areas  to  Attainment.  Section 
107(d)(3)(E)  of  the  Act  states  that  the 
EPA  can  be  redesignate  an  area  to 
attainment  if  the  following  conditions 
are  met: 

1.  The  Administrator  has  determined 
the  area  has  attained  the  NAAQS. 


3  Title  I.  section  107(d)(3)(D)  of  the  Act  and  the 
general  preamble  to  Title  I.  57  FR  13498  (April  16, 
1992),  allow  the  Governor  of  a  State  to  request  the 
redesignation  of  an  area  from  nonattainment  to 
attainment. 


2.  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  under  Section 
llO(k). 

3.  The  Administrator  has  determined 
that  the  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
reductions  in  emissions. 

4.  The  State  has  met  all  applicable 
requirements  for  the  area  under  Section 
110  and  Part  D. 

5.  The  Administrator  has  fully 
approved  a  maintenance  plan,  including 
a  contingency  plan,  for  the  area  under 
Section  175A. 

7.  How  Does  the  State  Show  That  the 
Area  Has  Attained  the  PMu>  NAAQS? 

Demonstrating  that  an  area  has 
attained  the  PMio  NAAQS  involves 
submission  of  ambient  air  quality  data 
from  an  ambient  air  monitoring  network 
representing  peak  PMio  concentrations. 
The  data  should  be  stored  in  the  EPA 
Air  Quality  System.  The  24-hour  PMio 
NAAQS  is  150  ug/m\  An  area  has 
attained  the  24-hour  standard  when  the 
average  number  of  expected 
exceedances  per  year  is  less  than  or 
equal  to  one,  when  averaged  over  a 
three  year  period.  (40  CFR  50.6)  To 
make  this  determination,  three 
consecutive  years  of  complete  ambient 
air  quality  data  must  be  collected  in 
accordance  with  federal  requirements 
(40  CFR  part  58,  including  appendices). 

An  attainment  determination  was 
made  for  1999-2001  (to  include  the 
1999  baseline  inventory  year)  as  well  as 
2000-2002  (to  reflect  most  recent  data). 
The  data  in  EPA's  Air  Quality  System 
show  no  exceedances  of  the  24-hour 
PMio  standard  in  the  Ada  County/Boise, 
Idaho  Area  during  any  of  those  foiu- 
years  (1999,  2000.  2001,  or  2002). 
Therefore,  the  average  annual  number  of 
expected  exc^dances  of  the  24  hour 
standard  for  both  periods,  1999-2001 
and  2000-2002  is  zero.  Thus,  the  Ada 
County/Boise,  Idaho  Area  is  in 
attainment  with  the  24-hour  PMro 
NAAQS. 

The  annual  PMio  NAAQS  is  50  ug/m^. 
To  determine  attainment,  the  standard 
is  compared  to  the  expected  armual 
mean,  which  is  the  average  of  the 
weighted  annual  mean  for  three 
consecutive  years.  The  weighted  annual 
mean  for  each  year,  1999  through  2002, 
is  below  50  ug/m^  at  all  monitoring  sites 
(it  ranged  from  18  ug/m^  to  34  ug/m\). 
Consequently  the  three  year  weighted 
annual  mean  is  below  50  ug/m'.  Thus 
the  Ada  County/Boise,  Idaho  Area  is  in 
attainment  with  the  annual  PMio 
NAAQS. 


8.  Does  the  Area  Have  a  Fully  Approved 
Nonattainment  SIP? 

States  containing  initial  moderate 
PMio  nonattainment  areas  were  required 
to  submit  a  SIP  by  November  15, 1991, 
which  implemented  reasonably 
available  control  measures  (RACM)  by 
December  10,  1993,  and  demonstrated 
attainment  of  the  PMm  NAAQS  by 
December  31,  1994.  The  SIP  for  the  area 
must  be  fully  approved  under  Section 
llO(k)  of  the  Act,  and  must  satisfy,  all 
requirements  that  apply  to  the  area.  On 
May  30,  1996,  (61  FR  27019),  EPA  fully 
approved  the  Ada  County/Boise,  Idaho 
PMio  nonattainment  area  SIP  originally 
submitted  by  the  State  on  November  14, 
1991,  and  supplemented  on  December 
30,  1994  and  July  13.  1995.  The  Part  D 
NSR  rules  for  PMk,  nonattainment  areas 
were  approved  on  July  23,  1993  (58  FR 
39445)  and  amended  on  January  16, 
2003  (68  FR  2217).  The  Ada  County/ 
Boise,  Idaho  PMk,  nonattainment  SIP 
demonstrated  attainment  of  the  PMio 
NAAQS  by  December  31,  1994.  Thus, 
the  area  has  a  fully  approved 
nonattainment  SIP. 

9.  Are  the  Improvements  in  Air  Quality 
Which  Warrant  This  Redesignation 
Permanent  and  Enforceable? 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  permanent  and  enforceable  emission 
reductions.  In  making  this  showing,  the 
State  must  demonstrate  that  air  quality 
improvements  are  the  result  of  actual 
enforceable  emission  reductions.  This 
showing  should  consider  emission  rates, 
production  capacities,  and  other  related 
information.  The  analysis  should 
assume  that  sources  are  operating  at 
permitted  levels  (or  historic  peak  levels) 
unless  evidence  is  presented  that  such 
an  assumption  is  uiwealistic. 

Idaho  has  demonstrated  that  the  air 
quality  improvements  in  the  Ada 
County/Boise,  Idaho  area  are  the  result 
of  permanent  enforceable  emission 
reductions  and  not  a  result  of  either 
economic  trends  or  meteorology.  EPA 
concludes  that  the  modeling 
demonstration  shows  that  the  area  will 
meet  the  NAAQS,  even  imder  worst 
case  meteorological  conditions.  The 
modeling  demonstration  assumes 
emission  rates  corresponding  to  the 
control  measures  relied  on  by  the  1991 
PMio  SIP  for  the  area  (which  are  still 
being  implemented  and  relied  on  by  the 
maintenance  plan)  as  well  as  the  terms 
and  conditions  limiting  primary  and 
secondary  particulate  matter  emissions 
in  newly-issued  Tier  II  operating 
permits  for  twelve  industrial  sources. 
EPA  approved  the  control  measures 
rehed  on  for  the  1991  PMio  SIP  as 
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Section  110(i  i)(2)  of  the  Act  contains 
general  require  ments  for  nonattainment 
plans.  These  re  quirements  include,  but 
are  not  limited  to,  submission  of  a  SIP 
that  has  been  a  iopted  by  the  State  after 
reasonable  noti  ce  and  public  hearing; 
provisions  for  establishment  and 
operation  of  appropriate  apparatus, 
methods,  syste  ns  and  procedures 
necessary  to  m  )nitor  ambient  air 
quality;  impler  lentation  of  a  permit 
program;  provi  sions  for  Part  C — 
Prevention  of  S  ignificant  Deterioration 
(PSD)  and  Part  D — New  Source  Review 
(NSR)  permit  p  rograms;  criteria  for 
stationary  sour  :e  emission  control 
measures,  mon  toring  and  reporting, 


provisions  for  modeling;  and  provisions 
for  public  and  local  agency 
participation.  See  the  General  Preamble 
for  further  explanation  of  these 
requirements.  57  FR  13498  (April  16, 
1992). 

For  purposes  of  redesignation,  review 
of  the  Idaho  SIP  shows  that  the  State  has 
satisfied  all  requirements  under  the  Act. 
Further,  in  40  CFR  52.673,  EPA  has 
approved  Idaho's  SIP  for  the  attainment 
and  maintenance  of  the  national 
standards  under  Section  110. 

12.  How  Does  the  State  Meet  Part  D 
Requirements? 

Part  D  consists  of  general 
requirements  applicable  to  all  areas 
which  are  designated  nonattainment 
based  on  a  violation  of  the  NAAQS.  The 
general  requirements  are  followed  by  a 
series  of  subparts  specific  to  each 
pollutant.  All  PMio  nonattainment  areas 
must  meet  the  applicable  general 
provisions  of  Subpart  1  and  the  specific 
PMio  provisions  in  Subpart  4, 
"Additional  Provisions  for  Particulate 
Matter  Nonattainment  Areas."  The 
following  paragraphs  discuss  these 
requirements  as  they  apply  to  the  Ada 
County/Boise,  Idaho  area. 

13.  How  Does  the  State  Meet  the  Section 
1 72(c)  Plan  Provisions  Requirements? 

Subpart  1,  section  172(c)  contains 
general  requirements  for  nonattainment 
plans.  A  thorough  discussion  of  these 
requirements  may  be  found  in  the 
General  Preamble.  57  FR  13538  (April 
16,  1992).  The  requirements  for 
reasonable  further  progress, 
identification  of  certain  emissions 
increases,  and  other  measures  needed 
for  attainment  were  satisfied  with  the 
initial  attainment  plan  for  the  Ada 
County/Boise,  Idaho  area.  The 
requirement  for  an  emission  inventory 
is  satisfied  by  the  completion  of  the 
inventory  required  for  the  maintenance 
plan.  The  requirements  of  the  Part  D 
New  Source  Review  (NSR)  program  will 
be  replaced  by  the  Part  C  Prevention  of 
Significant  Deterioration  (PSD)  program 
for  PMin  upon  the  effective  date  of  this 
redesignation  action.  The  federally- 
approved  PSD  regulations  for  Idaho  can 
be  found  at  IDAPA  16.01.012,07,  as 
incorporated  by  reference  by  EPA  on 
July  28,  1982  (47  FR  32531)',  and  most 
recently  amended  on  January  16,  2003 
(68  FR  221 7). 

14.  How  Does  the  State  Meet  Subpart  4 
Requirements? 

Part  D,  Subpart  4,  Section  189(a),  (c) 
and  (e)  requirements  apply  to  any 
moderate  nonattainment  area  before  the 
area  can  be  redesignated  to  attainment. 
The  requirements  which  were 


applicable  prior  to  the  submission  of  the 
request  to  redesignate  the  area  must  be 
fully  approved  into  the  SIP  before 
redesignating  the  area  to  attainment. 
These  requirements  are  discussed 
below: 

(a)  Provisions  to  assure  that  RACM 
was  implemented  by  December  10, 
1993; 

(b)  Either  a  demonstration  that  the 
plan  provided  for  attainment  as 
expeditiously  as  practicable  but  not 
later  than  December  31, 1994,  or  a 
demonstration  that  attainment  by  that 
date  was  impracticable; 

(c)  Quantitative  milestones  which 
were  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31,  1994;  and 

(d)  Provisions  to  assure  that  the 
control  requirements  applicable  to 
major  stationary  sources  of  PMio  also 
apply  to  major  stationary  sources  of 
PMio  precursors,  except  where  the 
Administrator  determined  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area. 

As  previously  stated,  EPA  approved 
the  1991  PMio  SIP  for  the  Ada  County/ 
Boise,  Idaho  area  containing  the 
elements  meeting  requirements  (a) 
through  (d)  above  on  May  30,  1996  (61 
FR  27019).  Other  requirements  were  due 
at  a  later  date. 

States  with  PMio  nonattainment  areas 
were  required  to  submit  a  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PMio  by  June  30, 

1992.  States  also  were  to  submit 
contingency  measures  by  November  15, 

1993,  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM 1 0  NAAQS  by  the  applicable 
statutory  deadline.  See  Sections 
172(c)(9)  and  189(a)  and  57  FR  13543- 
13544. 

Idaho  has  presented  an  adequate 
demonstration  that  it  has  met  the 
requirements  applicable  to  the  area 
under  Section  110  and  Part  D.  The  Part 
D  NSR  rules  for  PMio  nonattainment 
areas  in  Idaho  were  approved  by  EPA  on 
July  23,  1993  (58  FR  39445)  and 
amended  provisions  were  approved  by 
EPA  on  January  16,  2003  (68  FR  2217). 
The  Clean  Air  Act  requires  that 
contingency  measures  take  effect  if  the 
area  fails  to  meet  reasonable  further 
progress  requirements  or  fails  to  attain 
the  NAAQS  by  the  applicable 
attainment  date.  The  Ada  County/Boise, 
Idaho  area  attained  the  NAAQS  for  PMio 
by  the  applicable  attainment  date  of 
December  31,  1994  (i.e.,  the  average 
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aimual  number  of  expected  exceedances 
of  the  24-hour  standard  for  the  three 
year  period  1992-1994  was  less  than 
one  and  the  average  weighted  annual 
mean  for  the  same  period  was  below  50 
ug/m3).  Therefore,  contingency 
measures  no  longer  are  required  under 
Section  172(c)(9)  of  the  Act. 
Contingency  measures  are  also  required 
for  maintenance  plans  under  Section 
175A(d).  Idaho  has  provided 
contingency  measures  in  the 
maintenance  plan  for  the  Ada  County/ 
Boise,  Idaho  area  to  meet  this 
requirement.  The  contingency  measures 
in  the  maintenance  plan  are  discussed 
below. 

15.  Has  the  State  Submitted  a  Fully 
Approvable  Maintenance  Plan  for  the 
Area? 

Section  107(d)(3)(E)  of  the  Act 
stipulates  that  for  an  area  to  be 
redesignated  to  attainment,  EPA  must 
fully  approve  a  maintenance  plan  which 
meets  the  requirements  of  Section  175  A. 
Section  1 75 A  defines  the  general 
framework  of  a  maintenance  plan, 
which  must  provide  for  maintenance, 
i.e.,  continued  attainment,  of  the 
relevant  NAAQS  in  the  area  for  at  least 
ten  years  after  redesignation.  The 
following  is  a  list  of  core  provisions 
required  in  an  approvable  maintenance 
plan. 

1.  The  State  must  develop  an 
attainment  emissions  inventory  to 
identify  the  level  of  emissions  in  the 
area  which  is  sufficient  to  attain  the 
NAAQS. 

2.  The  State  must  demonstrate 
maintenance  of  the  NAAQS. 

3.  The  State  must  verify  continued 
attainment  through  operation  of  an 
appropriate  air  quality  monitoring 
network. 

4.  The  maintenance  plan  must 
include  contingency  provisions  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation 
of  the  area. 

As  explained  below,  Idaho  has 
complied  with  each  of  these 
requirements  in  the  PMio  maintenance 
plan  for  the  Ada  County/Boise,  Idaho 
area. 

16.  How  Has  the  State  Met  the 
Attainment  Year  Emission  Inventory 
Requirement? 

The  State  should  develop  an 
attainment  year  emissions  inventory  to 
identify  the  level  of  emissions  in  the 
area  which  is  sufficient  to  attain  the 
NAAQS.  Where  the  State  has  made  an 
adequate  demonstration  that  air  quality 
has  improved  as  a  result  of  the  central 
measures  in  the  SIP,  the  attaiimient 
inventory  will  generally  be  an  inventory 


■  of  actual  emissions  at  the  time  the  area 
attained  the  standards.  This  inventory 
should  be  consistent  with  EPA's  most 
recent  guidance  on  emission  inventories 
for  nonattainment  areas  available  at  the 
time  and  should  include  the  emissions 
during  the  time  period  associated  with 
the  monitoring  data  showing 
attainment. 

Idaho  used  monitoring  data  from 
1999,  2000,  and  2001  to  show 
attainment  of  the  NAAQS.  The 
maintenance  plan  includes  an 
attaiimient  year  emissions  inventory  for 
1999.  The  State  chose  1999  for  the 
attainment  year  inventory  because, 
among  other  things,  it  was  the  most 
recent  year  in  which  an  air  stagnation 
episode,  occurred  and  for  which 
inventory  data  was  available  for 
collection.  Based  on  the  methodologies 
used  to  develop  the  inventory  and 
EPA's  review  of  assumptions  and 
calculations,  the  inventory  meets  the 
inventory  requirement  in  section  1 75a 
of  the  Act. 

1 7.  How  Does  the  State  Demonstrate 
Maintenance  of  the  PMio  Standards  in 
the  Future? 

A  State  may  generally  demonstrate 
maintenance  of  the  NAAQS  either  by 
showing  that  future  emissions  of  a 
pollutant  or  its  precursors  will  not 
exceed  the  level  of  the  attainment 
inventory,  or  by  modeling  to  show  that 
the  future  anticipated  mix  of  sources 
and  emission  rates  will  not  cause  a 
violation  of  the  NAAQS.  Under  the  Act, 
PMio  areas  were  required  to  submit 
modeled  attainment  demonstrations  to 
show  that  proposed  reductions  in 
emissions  will  be  sufficient  to  attain  the 
applicable  NAAQS.  For  these  areas,  the 
maintenance  demonstration  should  be 
based  upon  the  same  level  of  modeling. 

Because  of  the  contribution  of 
precursors  to  the  formation  of  PMio  in 
the  Ada  County/Boise,  Idaho  area,  a 
dispersion  model  that  could  account  for 
PMio  formation  chemistry  was 
necessary  to  demonstrate  whether 
maintenance  of  the  24-hour  standard 
would  be  achieved  in  the  future.  After 
evaluation  of  three  different  dispersion 
models,  the  State  selected,  and  EPA 
agreed  to,  the  selection  of  CAMx  as  an 
appropriate  model  to  use  for  this 
projection.  It  was  later  shown  to  meet 
verification  testing  criteria. 

To  demonstrate  attainment,  Idaho 
used  the  model  with  meteorological 
conditions  corresponding  to  a  period  of 
air  stagnation  experienced  in  1991  in 
the  Ada  County/Boise,  Idaho  area.  We 
believe  that  Idaho  appropriately 
selected  this  event  because  it 
corresponded  with  one  of  the  area's 
highest  PMio  episodes.  The 


meteorological  conditions  for  this  • 
period,  in  combination  with  emissions 
projected  for  future  years  2010,  2015, 
and  2020  (reflecting  control  measures 
approved  under  the  1991  PMio  SIP  and 
newly  issued  Tier  II  operating  permits 
for  twelve  industrial  sources),  resulted 
in  modeling  results  showing  no 
exceedances  of  the  24-hour  PMio 
standard  of  150  ug/m'.  Thus,  these 
results  demonstrate  maintenance  of  the 
24-hour  NAAQS  for  PM|„  in  the  Ada 
County/Boise,  Idaho  area  for  at  least  ten 
years  after  redesignation  to  attainment. 

For  the  PMio  aimual  standard,  Idaho 
used  a  speciated  linear  rollback 
technique  for  the  demonstration.  This 
analysis  indicates  that  the  annual  PMio 
standard  also  is  not  expected  to  exceed 
the  annual  PMio  standard  for  at  least  ten 
years  after  redesignation  to  attainment. 

After  review  and  analysis  of  the 
attainment  demonstration,  EPA  has 
concluded  that  the  plan  is  adequate  to 
maintain  the  PMio  standards  for  at  least 
ten  years  from  designation  of  the  Ada 
County/Boise,  Idaho  area  to  attainment. 
See  the  Technical  Support  Document 
accompanying  this  notice  for  further 
detail. 

18.  How  Will  the  State  Monitor  Air 
Quality  To  Verify  Continued 
Attainment? 

Once  an  area  has  been  redesignated, 
the  State  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
Part  58.  to  verify  the  attainment  status 
of  the  area.  The  maintenance  plan 
should  contain  provisions  for  continued 
operation  of  air  quality  monitors  that 
will  provide  such  verification.  In  its 
submission,  Idaho  DEQ  commits  to 
continue  to  operate  and  maintain  the 
network  of  PMio  monitoring  stations 
necessary  to  verify  ongoing  compliance 
with  the'PMio  NAAQS  in  the  Ada 
County/Boise,  Idaho  area. 

19.  What  Contingency  Measures  Will  the 
State  Rely  Upon  to  Correct  Any  Future 
Violation  of  the  NAAQS? 

Section  175A  of  the  Act  also  requires 
that  a  maintenance  plan  include 
contingency  provisions,  as  necessary,  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation. 
These  contingency  measures  are 
distinguished  from  those  generally 
required  for  nonattainment  areas  under 
Section  172(c)(9),  which  are  discussed 
above.  At  a  minimum,  the  contingency 
measures  must  include  a  commitment 
that  the  State  will  implement  all 
measures  contained  in  the 
nonattainment  SIP  prior  to 
redesignation. 
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The  maintei  ance  plan  explains  how 
the  contingenc  y  plan  requirements  are 
being  met.  Fin  t,  the  plan  explains  that 
the  contingenc  y  measures  used  for 
meeting  contii  igency  requirements  in 
the  1991  PM|(i  SIP  are  being  carried  over 
to  the  maintenance  plan.  In  the  1991 
PMio  SIP,  thes ;  measures  (the 
mandatory  res  dential  wood  burning 
ban  control  m<  asures  and  a  fugitive  road 
dust  reduction  agreement)  qualified  as 
contingency  m  easures  because  they 
provided  for  nr  ore  than  the  total 
contingency  m  easure  reductions 
necessary  to  d(  monstrate  attaiiunent 
with  the'NAA(  JS.  61  FR  27022.  In  the 
maintenance  plan,  these  measures 
continue  to  provide  for  more  than  the 
total  reduction  5  necessary  to 
demonstrate  at  tainment  with  the 
NAAQS  since  leither  the  mandatory 
burn  ban  nor  ti  le  fugitive  road  dust 
reduction  agre*  sment  were  relied  on 
fully  to  demon  >trate  maintenance  of  the 
NAAQS. 

The  mainten  mce  plan  also  identifies 
a  list  of  additic  nal  measures  that  are 
being  develop*  d  or  can  be  implemented 
in  Ada  and/or  "anyon  counties  if  there 
is  a  measured  <  xceedance  of  the  federal 
PMio  standard!  .  These  additional 
measures,  whii  :h  are  listed  below,  are  in 
various  stages  i  )f  implementation  and 
development.* 

1.  Aaopt  locjil  ordinances  that  require 
the  covering  of  all  loads  of  material  that 
may  have  the  p  otential  to  contribute  to 
particulate  malter  pollution. 

2.  Adopt  local  ordinances  that  require 
no  track-out  or  to  paved  roads  from 
sites. 

3.  Adopt  lociil  ordinances  that  require 
no  burning  of  1  ousehold  garbage. 

4.  Eliminate  ocal  permits  that  allow 
any  kind  of  uncontrolled,  outdoor 
burning  not  spiscifically  allowed  under 
Idaho  State  lav> . 

5.  Expand  th;  existing  Vehicle 
Inspection  and  Maintenance  Program  to 
include  the  tes  ing  of  all  registered 
vehicles  in  Ad<  County. 

6.  Expand  m  indatory  burning 
restrictions  to  include  clean  burning 
woodstoves  during  air  quality  alerts. 

7.  Adopt  loci  1  ordinances  that 
prohibit  the  co:  istruction  of  any 
unpaved  private  roads,  driveways  or 
parking  lots. 

See  the  TSD  accompanying  this  notice 
for  additional  i  iformation  on  the  status 
of  each  of  the  a  Dove  measures. 

By  carrying  qver  all  the  control  and 
contingency  measures  from  the  1991 
PMio  SIP,  the  S  tate  has  not  removed  or 


■*  For  the  purpose  > 
not  required  to  hav 
measures  that  will 
by  the  State  in  orde  : 
be  approved. 


of  section  175 A,  the  State  is 
fully  adopted  contingency 
ake  effect  without  further  action 
for  the  maintenance  plan  to 


reduced  the  stringency  of  the  control 
measures  relied  on  to  demonstrate 
attainment  in  the  1991  PMio  SIP. 
Therefore,  the  State  meets  the 
requirement  to  implement  all  measures 
contained  in  the  nonattainment  SIP 
prior  to  redesignation.  In  light  of  the 
control  measures  and  contingency 
measures  carried  over  from  the  1991 
PMro  SIP,  the  development  and 
implementation  of  the  additional 
measures  listed  above,  and  the  new 
control  measures  [i.e.,  the  Tier  II 
operating  permits)  relied  on  for 
demonstrating  maintenance  of  the 
NAAQS,  we  believe  the  State  meets  the 
requirements  for  contingency  measures 
in  the  maintenance  plan. 

20.  How  Does  This  Action  Affect 
Transportation  Conformity? 

Under  Section  176(c)  of  the  Act. 
transportation  plans,  programs,  and 
projects  in  nonattainment  or 
maintenance  areas  that  are  funded  or 
approved  under  the  Federal  Transit  Act, 
must  conform  to  the  applicable  SIPs.  In 
short,  a  transportation  plan  is  deemed  to 
conform  to  the  applicable  SIP  if  the 
emissions  resulting  from 
implementation  of  that  transportation 
plan  are  less  than  or  equal  to  the  motor 
vehicle  emission  level  established  in  the 
SIP  for  the  maintenance  year  and  other 
analysis  years. 

In  this  maintenance  plan,  procediues 
for  estimating  motor  vehicle  emissions 
are  well  documented.  Accordingly,  we 
propose  to  approve  the  following  motor 
vehicle  emissions  budgets  (MVEB)  for 
PMio  and  its  precursors  for  use  in 
conformity  determinations  for  PMio  on 
futxire  Transportation  Improvement 
Programs  and  Regional  Transportation 
Plans.  These  mobile  source  emissions 
represent  a  combination  of  vehicle 
exhaust,  tire  wear,  and  road  dust. 

Ada  County/Boise,  Idaho  Area 
Motor  Vehicle  Emissions  Budget 


Year 

PMio 
(tons/ 
day) 

NOx 

(tons/ 
day) 

VOC 
(tons/ 
day) 

1999 

153.0 
153.0 
153.0 

21.0 

11.2 

7.8 

104 

2010 

6  1 

2015  

50 

The  motor  vehicle  emissions  budget 
applies  as  a  ceiling  on  emissions  in  the 
year  for  which  it  is  defined,  and  for  all 
subsequent  years  until  another  year  for 
which  a  different  budget  is  defined  or 
until  a  SIP  revision  modifies  the  budget. 
Thus,  the  1999  MVEB  will  apply  for  any 
conformity  horizon  year  through  2009, 
and  the  2010  MVEB  will  apply  for  any 
conformity  horizon  year  from  2010 
through  2014,  and  the  2015  MVEB  will 


apply  for  all  subsequent  years.  The  TSD 
summarizes  how  the  PMm  motor 
vehicle  emissions  budget  meets  the 
criteria  contained  in  the  conformity  rule 
(40  CFR  93.118(e)(4)). 

n.  How  Can  Comments  Be  Made  on 
This  Rulemaking? 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  ID-02-003.  The  official  public 
file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is 
available  for  public  viewing  at  the 
Office  of  Air  Quality  (OAQ-107),  EPA 
Region  10, 1200  Sixth  Avenue,  Seattle, 
WA  98101.  A  copy  of  the  file,  as  it  exists 
on  the  date  of  proposal,  is  available  for 
public  viewing  at  EPA's  Idaho 
Operations  Office  at  EPA  Region  10, 
Idaho  Operations  Office,  1435  N. 
Orchard  St.,  Boise.  ID  83706.  EPA 
requests  contacting  the  contact  listed  in 
the  "For  Further  Information  Contact" 
section  to  schedule  your  inspection. 
EPA's  official  hoiu-s  of  business  are 
Monday  through  Friday,  8:30  AM  to 
4:30  PM,  excluding  Federal  Holidays. 

2.  Copies  of  the  State  submission  and 
EPA 's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
State  of  Idaho  Department  of 
Environmental  Quality,  1445  North 
Orchard,  Boise,  ID  83706-2239. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  Weh  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
(Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
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copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  ID-02-003"  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  carmot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  carmot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
rlO.aircom@epa.gov,  please  including 
the  text  "Public  comment  on  proposed 
rulemaking  ID-2002-003"  in  the  subject 
line.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 


included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

a.  Regulation.gov.  You  may  use 
Regulation.gov  as  an  alternative  method 
to  submit  electronic  comments  to  EPA. 
Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  "go"  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Donna  Deneen,  Office  of  Air  Quality, 
(OAQ-107),  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  Washington,  98101. 
Please  include  the  text  "Public 
comment  on  proposed  rulemaking  ID- 
02-003"  in  the  subject  line  on  the  first 
page  of  your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Donna 
Deneen,  Office  of  Air  Quality,  (OAQ- 
107),  EPA  Region  10,  1200  Sixth 
Avenue,  Seattle,  Washington,  98101. 
Such  deliveries  are  only  accepted 
during  the  Regional  Office's  normal 
hours  of  operation.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday.  8:30  a.m.  to 
4:30  p.m.  excluding  Federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the  EPA? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  to  be  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  EPA  will  not 
disclose  information  so  marked  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 


outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

in.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
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Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  July  23,  2003. 
Ronald  A.  Kreizenbeck, 
Acting  Regional  Administrator.  EPA,  Region 
10. 
(FR  Doc.  03-19355  Filed  7-29-03;  8:45  am) 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.  0307251 85-31 85-01 ; 
I.D.071403B] 

RIN  0648-AR34 

Endangered  and  Threatened  Wildlife; 
Sea  Turtle  Conservation  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

summary:  The  National  Marine 
Fisheries  Service  (NMFS)  proposes  to 
amend  the  regulations  that  require  most 
shrimp  trawlers  to  use  Turtle  Excluder 
Devices  (TEDs)  in  the  southeastern 
Atlantic,  including  the  Gulf  of  Mexico, 
to  reduce  the  incidental  captiue  of 
endangered  and  threatened  sea  turtles 
during  shrimp  trawling.  Specifically, 
NMFS  proposes  to  allow  the  use  of  a 
specific  design  of  a  hooped  hard  TED 
("the  Coulon  TED")  that  is  capable  of 
releasing  large  loggerhead  and  green 
turtles  as  well  as  leatherback  turtles. 
DATES:  Written  comments  (see 
ADDRESSES)  will  be  accepted  through 
August  14,  2003. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS,  by  regular 
mail  to  1315  East-West  Highway,  Silver 
Spring,  MD  20910  or  by  fax  to  301-713- 
0376.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hoffman  (ph.  727-570-5312,  fax 
727-570-5517,  e-mail 
Robert.Hoffman@noaa.gov),  or  Barbara 
A.  Schroeder  (ph.  301-713-1401,  fax 
301-713-0376,  e-mail 
Barbara .  Schroeder@n  oaa.gov). 

SUPPLEMENTARY  INFORMATION: 


Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  (Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  are 
listed  as  endangered.  The  loggerhead 
(Caretta  caretta)  cuid  green  [Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

Sea  turtles  are  incidentally  taken  and 
killed  as  a  result  of  trawling  activities  in 
the  Gulf  of  Mexico  and  along  the 
Atlantic  seaboard.  Under  the  ESA  and 
its  implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions 
identified  in  50  CFR  223.206.  The 
incidental  taking  of  turtles  during 
shrimp  or  summer  flounder  trawling  is 
exempted  from  the  taking  prohibition  of 
section  9  of  the  ESA  if  the  conservation 
measures  specified  in  the  sea  turtle 
conservation  regulations  (50  CFR  part 
223)  are  followed.  The  regulations 
require  most  shrimp  trawlers  and 
summer  flounder  trawlers  operating  in 
the  southeastern  United  States  (Atlantic 
Area,  Gulf  Area,  and  summer  flounder 
sea  turtle  protection  area)  to  have  a 
NMFS-approved  Turtle  Excluder  Device 
("TED")  installed  in  each  net  that  is 
rigged  for  fishing  to  provide  for  the 
escape  of  sea  turtles.  TEDs  currently 
approved  by  NMFS  include  single-grid 
hard  TEDs  and  hooped  hard  TEDs 
conforming  to  a  generic  description,  the 
flounder  TED,  and  one  type  of  soft  TED 
die  Parker  soft  TED.  Hooped  hard  TEDs 
are  currently  approved  for  use  only  in 
the  inshore  waters  of  the  Atlantic. 
Effective  August  21,  2003,  hooped  hard 
TEDs  will  be  approved  for  use  in 
inshore  waters  of  the  Gulf  Area  as  well. 

TEDs  incorporate  an  escape  opening, 
usually  covered  by  a  webbing  flap,  that 
allows  sea  turtles  to  escape  from  trawl 
nets.  To  be  approved  by  NMFS,  a  TED 
design  must  be  shown  to  be  97  percent 
effective  in  excluding  sea  turtles  during 
testing  based  upon  specific  testing 
protocols  (55  FR  41092,  October  9, 
1990).  Most  approved  hard  TEDs  are 
described  in  the  regulations  (50  CFR 
223.207  (a))  according  to  generic  criteria 
based  upon  certain  parameters  of  TED 
design,  configuration,  and  installation, 
including  height  and  width  dimensions 
of  the  TED  opening  through  which  the 
turtles  escape. 
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February  21,  2003,  Amendment  to  the 
Sea  Turtle  Conservation  Regulations 

On  February  21,  2003,  NMFS  issued 
a  final  rule  (68  FR  8456),  amending  the 
sea  turtle  conservation  regulations  to 
protect  large  loggerhead,  green,  and 
leatherback  sea  turtles.  The  final  rule 
became  effective  April  15,  2003,  with 
the  exception  of  the  Gulf  Area  where  it 
will  become  effective  on  August  21, 
2003.  It  requires  that  all  shrimp  trawlers 
fishing  in  the  offshore  waters  of  the 
southeastern  United  States  (Atlantic 
Area  and  Gulf  Area)  and  the  inshore 
waters  of  Georgia  and  South  Carolina 
use  either  a  double  cover  flap  TED,  a 
single-grid  hard  TED  with  a  71-inch 
(180-cm)  opening,  or  a  Parker  soft  TED 
with  a  96-inch  (244-cm)  opening  in 
each  net  rigged  for  fishing.  In  inshore 
waters,  except  those  of  Georgia  and 
South  Carolina,  the  rule  allows  the  use 
of  a  single-grid  hard  TED  with  a  44-inch 
(112-cm)  opening,  a  Parker  soft  TED 
with  a  56-inch  (142-cm)  opening,  and 
a  hooped  hard  TED  with  a  35-inch  (89- 
cm)  by  2 /-inch  (69-cm)  escape 
opening. 

Since  publication  of  the  final  rule  (68 
FR  8456,  February  21,  2003),  NMFS 
tested  a  new  hooped  hard  TED  design 
developed  in  Louisiana  (this  hooped 
hard  TED  is  called  the  Coulon  TED)  that 
contains  a  larger  escape  opening  than 
the  hooped  hard  TED  design  used  in 
inshore  waters.  Louisiana  fishermen 
prefer  the  Coulon  TED  due  to  its  higher 
shrimp  retention,  and  its  efficiency  and 
quickness  in  releasing  both  turtles  and 
fish  bycatch.  Because  of  the  desire  of 
fishermen  to  continue  to  use  this  style 
of  TED  and  their  assertion  that  it  could 
indeed  be  made  large  enough  to  release 
leatherback  turtles,  the  Southeast 
Fisheries  Science  Center's  Harvesting 
Systems  and  Engineering  Branch 
worked  with  the  inventor  of  the  Coulon 
TED  and  fishermen  who  use  it  to 
develop  and  test  a  large  Coulon  style 
TED  to  evaluate  its  ability  to  release 


large  loggerhead,  green,  and  leatherback 
turtles. 

Large  Hooped  Hard  TED  Testing 

NMFS  tested  the  large  Coulon  style 
TED  using  testing  protocols  designed  to 
evaluate  a  TED's  ability  to  release  large 
turtles.  The  protocols  were  developed 
during  the  testing  and  approved  of  the 
double  cover  TED  (66  FR  24287,  May 
14,  2001).  NMFS  used  the  average 
carapace  measurements  of  15  nesting 
female  leatherback  turtles  to  construct  a 
pipe-framed  model  of  a  leatherback 
turtle.  This  model  measured  40  inches 
wide  by  21  inches  (102  cm  by  53  cm) 
deep.  The  test  was  performed  by  a  diver 
swimming  repeatedly  through  the  trawl 
with  the  model  and  pushing  it  through 
the  TED  opening.  During  these  tests,  the 
diver  was  able  to  push  the  model 
through  the  opening  with  ease.  When 
the  model  was  inverted  (simulating  the 
dorsal  surface  of  the  turtle  oriented 
against  the  TED  frame),  the  diver  was 
still  able  to  push  the  model  through  the 
opening  with  ease. 

A  large  Coulon  style  TED  with  a 
hinged  door  covering  the  escape 
opening  to  within  12  inches  (30  cm) 
from  the  back  edge  of  the  opening  was 
also  tested  to  determine  its  ability  to 
release  small  turtles.  The  small  turtle 
protocol  calls  for  the  release  of  25 
turtles,  released  one  at  a  time,  into  a 
trawl  towed  at  2.5  knots.  Each  turtle  is 
given  5  minutes  to  escape;  if  the  turtle 
does  not  escape  within  5  minutes,  it  is 
retrieved  by  divers  and  is  considered  to 
have  been  captured.  The  capture  rate  is 
then  compared  to  that  of  a  control  TED 
(in  this  case  a  top  opening  double  cover 
flap  TED). 

During  the  week  of  June  22,  2003,  25 
small  turtles  were  exposed  to  the  large 
Coulon  style  TED  with  a  hinged  door 
and  all  25  turtles  escaped  quickly  and 
easily.  The  Southeast  Fisheries  Science 
Center's  Harvesting  Systems  and 
Engineering  Branch  believes  that  this 
particular  configuration  of  the  large 
Coulon  style  TED  would  be  the  most 


difficult  for  small  turtles  to  escape  from 
because  of  the  weight  and  size  of  the 
door.  However,  when  compared  to  the 
control  TED,  the  average  escape  times 
did  not  differ  significantly;  the  average 
escape  time  for  the  control  TED  was  62 
seconds  compared  to  68  seconds  for  the 
Coulon  style  TED  with  the  hinged  door. 
Based  upon  the  tests  described  above, 
NMFS  determined  that  the  large  Coulon 
style  TED  meets  the  regulatory  turtle 
release  rate  requirement. 

Provisions  of  the  Proposed  Rule 

NMFS  proposes  to  allow  a  specific 
design  of  a  hooped  hard  TED  for 
offshore  use,  along  with  allowable 
modifications  for  hooped  hard  TEDs. 
The  offshore  hooped  hard  TED  must 
meet  certain  minimum  construction 
standards,  in  addition  to  the 
construction  standards  specified  for 
hard  TEDs  generally.  The  ft'ame  for  this 
TED  must  be  made  of  aluminum  rod  a 
minimum  of  5/8  inch  (1.59  cm)  in 
diameter  or  aluminum  tubing  a 
minimum  of  1  inch  (2.54  cm)  in 
diameter  with  a  minimum  wall 
thickness  of  1/8  inch  (0.32  cm).  The 
escape  opening  must  have  a  horizontal 
measurement  of  no  less  than  40  inches 
(102  cm)  wide  and  a  forward 
measiuement  of  no  less  than  35  inches 
(89  cm).  The  front  hoop  on  an  offshore 
hooped  hard  TED  must  have  an  inside 
horizontal  measurement  of  at  least  40 
inches  (102  cm)  and  an  inside  vertical 
measurement  of  at  least  30  inches  (76 
cm).  The  minimum  clearance  between 
the  deflector  bars  and  the  forward  edge 
of  the  escape  opening  must  be  at  least 
23V4  inches  (59  cm).  The  measurement 
between  support  bars  must  be  no  less 
than  40  inches  (102  cm).  The  clearance 
between  the  deflector  bars  and  the 
forward  edge  of  the  escape  opening 
must  be  no  less  than  23 'A  inches  (59 
cm)(see  Figure  1  for  illustrations  of  the 
offshore  hooped  hard  TED  and  its 
■dimensions). 
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Fig.  1.A.  Turtle  escape  path 
through  offshore  hooped 
hard  TED. 


Fig.  1.B. 

Minimum  opening  sizes 
for  offshore  hooped 
hard  TED. 


Water  Deflector  Fin 


Side  View 


Figxiie  1.  Illustration  of  offshore  hooped  hard  TED  dimensions, 
showing  optional  water  deflector  fin; 

BILLING  CODE  3510  -22-C 


Fig.  1.C. 

Minimum  grid  clearance 
for  offshore  hooped  hard 
TED,  shown  with  optional 
water  deflector  fin. 
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The  proposed  rule  would  allow  three 
modifications  for  hooped  hard  TEDs. 
The  first  is  the  use  of  a  water  deflectoj 
fin  used  to  increase  shrimp  retention. 
The  original  Coulon  TED  design 
incorporates  such  a  water  deflector  fin. 
This  fin  can  be  welded  onto  the  forward 
edge  of  the  escape  opening,  projecting 
aft  into  the  TED  with  an  angle  of  5  to 
45-degrees  from  the  normal,  horizontal 
plane  of  the  trawl.  The  fin  must  be 
constructed  of  a  flat  aluminum  bar,  up 
to  3/8  inch  (0.95  cm)  thick  and  up  to  4 
inches  (10.2  cm)  deep.  The  fin  may  be 
as  wide  as  the  width  of  the  escape 
opening,  minus  1  inch  (2.5  cm). 

The  second  allowable  modification 
will  be  the  use  of  a  webbing  flap.  The 
resultant  escape  opening  for  the  offshore 
hooped  hard  TED  with  a  webbing  flap 
must  have  a  stretched  mesh 
circumference  of  no  less  than  142 
inches  (361  cm).  The  end  of  the  flap 
cannot  extend  more  than  24  inches  (61 
cm)  past  the  posterior  edge  of  the  fi^ame. 
This  is  the  same  webbing  flap  allowed 
for  use  with  single-grid  hard  TEDs  with 
the  71-inch  (180  cm)  offshore  opening. 

The  third  allowable  modification  for 
hooped  hard  TEDs  will  be  the  use  of  a 
hinged  door  frame  to  partially  cover  the 


escape  opening.  The  door  must  be  at 
least  as  wide  as  the  escape  opening,  may 
be  up  to  24  inches  (61  cm)  long,  may  be 
covered  with  taut  mesh  webbing  (the 
size  of  the  mesh  cannot  be  greater  than 
that  used  for  the  TED  extension 
webbing),  and  must  be  connected  to  the 
forward  edge  of  the  escape  opening  by 
a  hinge  device  that  will  allow  the  door 
to  open  upwards  freely.  The  posterior 
edge  of  the  door  frame,  in  the  closed 
position,  must  lie  at  least  12  inches  (30 
cm)  forward  of  the  posterior  edge  of  the 
escape  opening.  A  water  deflector  fin 
may  be  welded  to  the  posterior  edge  of 
the  door  frame.  This  fin  can  be  welded 
onto  the  forward  edge  of  the  escape 
opening,  projecting  aft  into  the  TED 
with  an  angle  of  5-45  degrees  from  the 
normal,  horizontal  plane  of  the  trawl. 
The  fin  must  be  constructed  of  a  flat 
aliuninum  bar,  up  to  3/8  inch  (0.95  cm) 
thick  and  up  to  four  inches  (10.2  cm) 
deep.  The  fin  may  be  as  wide  as  the 
width  of  the  escape  opening,  minus  one 
inch  (2.5  cm).  The  deflector  fin  must  be 
no  less  than  12  inches  (30  cm)  forward 
of  the  posterior  edge  of  the  escape 
opening,  when  the  door  is  in  the  closed 
position.  Two  stopper  ropes  or  a  hinge 


limiter  may  be  used  to  limit  the 
maximum  opening  height  of  the  hinged 
door  frame,  as  long  as  the  minimum 
clearance  between  any  part  of  the 
deflector  bars  and  any'part  of  the  door, 
including  a  water  deflector  fin  if 
installed,  in  its  fully  open  position  is  at 
least  23V4  inches  (59  cm)  for  an  offshore 
hooped  hard  TED  or  at  least  20  inches 
(51  cm)  for  an  inshore  hooped  hard 
TED.  The  purpose  of  the  stopper  ropes 
or  hinge  limiters  is  to  prevent  the  door 
frame  from  opening  excessively  during 
net  deployment  and  haulback,  possibly 
resulting  in  loss  of  catch  or  damage  to 
the  door.  Any  stopper  ropes  or  hinge 
limiters  must  not  restrict  the  free 
operation  of  the  door,  up  to  its 
maximum  opening  (i.e.  the  door  must  be 
able  to  easily  swing  to  the  required 
opening  height  befgre  the  stops  or 
limiters  affect  its  movement.)  The 
hinged  door  cannot  be  used  in 
combination  with  a  webbing  flap  or 
with  a  water  deflector  fin  attached  to  the 
forward  edge  of  the  escape  opening  (See 
Figure  2  for  illustration  of  the  optional 
hinged  door  frame,  shown  widi  water 
deflector  fin). 
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BILLING  CODE  351(  -22-C 


Fig.  2.A. 

A  perspective  view  of 

hooped  hard  TED  with 

optional  hinged  door 

frame. 


Fig.  2.B.  Side  perspective  view 


Fig.  2,C.  Minimum  clearance  of  door  frame 
from  posterior  edge  of  escape  opening  in 
closed  position. 


Water  Deflector  Fin 


Side  View 


Inshore    =20" 
Offshore  =  23  74", 


oo. 


Side  View 


Fig.  2.D.  Minimum  clearance 
of  door  frame  from  deflector 
bars;  door  in  fully  open 
position. 


Figu::e  2.   Hooped  hard  TED  with  optional  hinged  door  frame  and 
water  deflector  fin. 


Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  National  Marine  Fisheries  Service 
(NMFS)  prepared  an  environmental 
assessment  (EA)  for  this  proposed  rule 
that  evaluates  the  potential  impact  on 
the  environment  that  may  result  from 
the  proposed  rule.  The  EA  found  that 
the  implementation  of  this  proposed 
rule  would  not  have  a  significant  impact 
on  the  quality  of  the  hiunan 
environment  and  that  the  preparation  of 
an  environmental  impact  statement  was 
not  necessary.  A  copy  of  the  EA  is 
available  from  NMFS  (see  ADDRESSES). 

The  Endangered  Species  Act  provides 
the  statutory  basis  for  this  proposed 
rule. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significanteconomic  impact  on 
a  substantial  liumber  of  small  entities. 
This  proposed  rule,  if  adopted,  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  provisions  of  the  proposed 
rule  would  allow  fishermen  the  option 
of  a  hooped  hard  TED  design  to  comply 
with  the  TED  requirement.  Hooped  hard 
TEDs  are  already  in  use  by  some 
fishermen  who  prefer  the  Coulon  TED 
due  to  its  efficiency  in  releasing  both 
turtles  and  fish  bycatch,  while  retaining 
shrimp.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species, 
Exports,  Imports,  Meirine  mammals, 
Transportation. 

Dated:  July  25.  2003. 
Rebecca  Lent,  >' 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Sen^ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  proposed 
to  be  amended  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

2.  In  §  223.207,  paragraphs  (a)(1), 
(a)(7)(i),  and  (a){8)(i)  are  revised  and 
paragraphs  (d)(6)  and  (d)(7)  are  added  to 
read  as  follows: 

§223.207    Approved  TEDs. 

(a)  Hard  TEDs.  Hard  TEDs  are  TEDs 
with  rigid  deflector  grids  and  are 


categorized  as  "hooped  hard  TEDs"  and 
"single-grid  hard  TEDs"  such  as  the 
Matagorda  and  Georgia  TED  (Figures  3 
&  4  to  this  part).  Hard  TEDs  complying 
with  the  following  generic  design 
criteria  are  approved  TEDs: 

(1)  Construction  materials— (\)  Single- 
grid  and  inshore  hooped  hard  TED.  A 
single-grid  hard  TED  or  an  inshore 
hooped  hard  TED  must  be  constructed 
of  one  or  a  combination  of  the  following 
materials,  with  minimum  dimensions  as 
follows: 

(A)  Solid  steel  rod  with  a  minimum 
outside  diameter  of  Vz  inch  (1.27  cm); 

(B)  Fiberglass  or  aluminum  rod  with 
a  minimum  outside  diameter  of  V2  inch 
(1.27  cm);  or 

(C)  Steel  or  aluminum  tubing  with  a 
minimum  outside  diameter  of  V2  inch 
(1.27  cm)  and  a  minimum  wall 
thickness  of  1/8  inch  (0.32  cm)  (also 
known  as  schedule  40  tubing). 

(ii)  Offshore  hooped  hard  TED.  An 
offshore  hooped  hard  TED  must  be 
constructed  of  aluminum,  with 
minimum  dimensions  as  follows: 

(A)  Solid  rod  with  a  minimum  outside 
diameter  of  5/8  inch  (1.59  cm);  or 

(B)  Tubing  with  a  minimum  outside 
diameter  of  1  inch  (2.54  cm)  and  a 
minimum  wall  thickness  of  1/8  inch 
(0.32  cm). 
***** 

(7)  *  *  * 

(i)  Hooped  hard  TEDs.  *  *  *(A) 
Escape  opening  for  inshore  hooped  hard 
TED.  The  inshore  hooped  hard  TED 
escape  opening  must  have  a  horizontal 
measurement  of  no  less  than  35  inches 
(89  cm)  wide  and  a  forward 
measiu-ement  of  no  less  than  27  inches 
(69  cm).  A  hinged  door  frame  may  be 
used  to  partially  cover  the  escape 
opening  as  provided  in  paragraph  (d)(7) 
of  this  section.  Alternatively,  a  webbing 
flap  may  be  used  as  provided  in 
paragraph  (d)(3)(i)  of  this  section.  The 
resultant  opening  with  a  webbing  flap 
must  be  a  minimum  width  of  35  inches 
(89  cm)  and  a  minimum  height  of  20 
inches  (51  cm),  with  each  measurement 
taken  simultaneously.  This  opening  may 
only  be  used  in  inshore  waters,  except 
it  may  not  be  used  in  the  inshore  waters 
of  Georgia  and  South  Carolina. 

(B)  Escape  opening  for  offshore 
hooped  hard  TED.  The  offshore  hooped 
hard  TED  escape  opening  must  have  a 
horizontal  measurement  of  no  less  than 
40  inches  (102  cm)  wide  and  a  forward 
measurement  of  no  less  than  35  inches 
(89  cm).  A  hinged  door  frame  may  be 
used  to  partially  cover  the  escape 
opening  as  provided  in  paragraph  (d)(7) 
of  this  section.  Alternatively,  a  webbing 
flap  may  be  used  as  provided  in 
paragraph  (d)(3)(ii)  of  this  section.  The 


resultant  escape  opening  with  a 
webbing  flap  must  have  a  stretched 
mesh  circumference  of  no  less  than  142 
inches  (361  cm). 

*        *        *        *        *  ' 

(8)  *  *  * 

(i)  Hooped  hard  TEDs— [A)  Inshore 
hooped  hard  TED.  The  front  hoop  on  an 
inshore  hooped  hard  TED  must  have  an 
inside  horizontal  measurement  of  at 
least  35  inches  (89  cm)  and  an  inside 
vertical  measurement  of  at  least  30 
inches  (76  cm).  The  minimum  clearance 
between  the  deflector  bars  and  the 
forward  edge  of  the  escape  opening 
must  be  at  least  20  inches  (51  cm). 

(B)  Offshore  hooped  hard  TED.  The 
front  hoop  on  an  offshore  hooped  hard 
TED  must  have  an  inside  horizontal 
measurement  of  at  least  40  inches  (102 
cm)  and  an  inside  vertical  measurement 
of  at  least  30  inches  (76  cm).  The 
minimum  clearance  between  the 
deflector  bars  and  the  forward  edge  of 
the  escape  opening  must  be  at  least  23  Va 
inches  (59  cm). 
***** 

(d)  *  *  * 

{6)  Water  deflector  fin  for  hooped 
hard  TEDs.  On  a  hooped  hard  TED,  a 
water  deflector  fin  may  be  welded  to  the 
forward  edge  of  the  escape  opening.  The 
fin  must  be  constructed  of  a  flat 
aluminum  bar,  up  to  3/8  inch  (0.95  cm) 
thick  and  up  to  4  inches  (10.2  cm)  deep. 
The  fin  may  be  as  wide  as  the  width  of 
the  escape  opening,  minus  1  inch  (2.5 
cm).  The  fin  must  project  aft  into  the 
TED  with  an  angle  between  5  and  45 
from  the  normal,  horizontal  plane  of  the 
trawl.  On  an  inshore  hooped  hard  TED, 
the  clearance  between  the  deflector  bars 
and  the  posterior  edge  of  the  deflector 
fin  must  be  at  least  20  inches  (51  cm). 
On  an  offshore  hooped  hard  TED,  the 
clearance  between  the  deflector  bars  and 
the  posterior  edge  of  the  deflector  fin 
must  be  at  least  23V4  inches  (59  cm). 

(7)  Hinged  door  frame  for  hooped 
hard  TEDs.  A  hinged  door  frame  may  be 
attached  to  the  forward  edge  of  the 
escape  opening  on  a  hooped  hard  TED. 
The  door  frame  must  be  constructed  of 
materials  specified  at  paragraphs 
(a)(l){i)  or  (a){l)(ii)  of  this  section  for 
inshore  and  offshore  hooped  hard  TEDs, 
respectively.  The  door  frame  may  be 
covered  with  a  single  panel  of  mesh 
webbing  that  is  taut  and  securely 
attached  with  twine  to  the  perimeter  of 
the  door  frame,  with  a  mesh  size  not 
greater  than  that  used  for  the  TED 
extension  webbing.  The  door  frame 
must  be  at  least  as  wide  as  the  TED 
escape  opening.  The  door  frame  may  be 
a  maximum  of  24  inches  (61  cm)  long. 
The  door  frame  must  be  connected  to 
the  forward  edge  of  the  escape  opening 
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plane  of  the  trawl,  when  the  door  is  in 
the  closed  position.  The  clearance 
between  the  posterior  edge  of  the  escape 
opening  and  the  posterior  edge  of  the 
door  frame  or  the  posterior  edge  of  the 
water  deflector  fin,  if  installed,  must  be 
no  less  than  12  inches  (30  cm),  when 
the  door  is  in  the  closed  position.  Two 
stopper  ropes  or  a  hinge  limiter  may  he 
used  to  limit  the  maximum  opening 
height  of  the  hinged  door  frame,  as  long 
as  they  do  not  obstruct  the  escape 
opening  in  any  way  or  restrict  the  free 
movement  of  the  door  to  its  fully  open 
position.  When  the  door  is  in  its  fully 
open  position,  the  minimum  clearance 


between  any  part  of  the  deflector  bars 
and  any  part  of  the  door,  including  a 
water  deflector  fin  if  installed,  must  be 
at  least  20  inches  (51  cm)  for  an  inshore 
hooped  hard  TED  and  at  least  23V4 
inches  (59  cm)  for  an  offshore  hooped 
hard  TED.  The  hinged  door  frame  may 
not  be  used  in  combination  with  a 
webbing  flap  specified  at  paragraph 
(d)(3)  of  this  section  or  with  a  water 
deflection  fin  specified  at  paragraph 
(d)(6)  of  this  section. 
(FR  Doc.  03-19375  Filed  7-29-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
putjllc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tuolumne  County  Resource  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
action:  Notice  of  Meeting. 

SUMMARY:  The  Tuolumne  County 
Resource  Advisory  Committee  will  meet 
on  August  11,  2003  at  the  City  of  Sonora 
Fire  Department,  in  Sonora,  California. 
The  purpose  of  the  meeting  is  to  discuss 
the  function  of  line  officer  concurrence 
in  the  project  approval  process;  develop 
protocol  for  committee  members  to 
avoid  conflicts  of  interest  when  voting 
on  proposed  projects;  update  on  Forest 
Service's  California  RAC  conference; 
update  on  Tuolumne  County  Staff  Title 
II  funding  recommendations;  and  voting 
on  proposed  projects. 

DATES:  The  meeting  will  be  held  August 
11,  2003,  from  12  p.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora,  California  (CA  95370). 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Kaunert,  Committee  Coordinator, 
USDA,  Stanislaus  National  Forest, 
19777  Greenley  Road,  Sonora,  CA  95370 
(202)  532-3671;  e-mail 
pkaunert@fs.fed. us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Discuss 
the  function  of  line  officer  concurrence 
in  the  project  approval  process;  (2) 
Develop  protocol  for  committee 
members  to  avoid  conflicts  of  interest 
when  voting  on  proposed  projects;  (3) 
Provide  update  on  Forest  Service's 
California  RAC  conference;  (4)  Provide 
update  on  Tuolumne  County  Staff  Title 
II  funding  recommendations;  (5)  Vote  on 
proposed  projects;  (6)  Public  comment 
on  meeting  proceedings.  This  meeting  is 
open  to  the  public. 


Dated:  July  23,  2003. 
Tom  Quinn, 
Forest  Supervisor. 
[FR  Doc.  03-19311  Filed  7-29-03;  8:45  am) 

BILUNG  CODE  3410-ED-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tuolumne  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Tuolumne  County 
Resource  Advisory  Committee  will  meet 
on  August  25,  2003,  at  the  City  of 
Sonora  Fire  Department,  in  Sonora, 
California.  The  purpose  of  the  meeting 
is  to  complete  voting  on  proposed 
projects. 

DATES:  The  meeting  will  be  held  August 
25.  2003,  from  12  p.m.  to  3  pjn. 
ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora,  California  (CA  95370). 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Kaunert,  Committee  Coordinator, 
USDA,  Stanislaus  National  Forest, 
19777  Greenley  Road,  Sonora,  CA 
95370;  (209)  532-3671;  e-mail 
pkaunert@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Complete  voting  on  proposed  projects: 
(2)  Public  comment  on  meeting 
proceedings.  This  meeting  is  open  to  the 
public. 

Dated:  July  23,  2003. 
Tom  Quinn, 
Forest  Supervisor. 

|FR  Doc.  03-19312  Filed  7-29-03;  8:45  am] 
BILLING  CODE  3410-ED-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  the  Rural 
Community  Development  Initiative 
(RCDI) 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  $6  million  of  grant  funds 


for  the  RCDI  program  through  the  Rural 
Housing  Service  (RHS),  herein  referred 
to  as  the  Agency,  USDA.  Applicants 
must  provide  matching  funds  in  an 
amount  at  least  equal  to  the  Federal 
grant.  These  grants  will  be  made  to 
qualified  intermediary  organizations 
that  will  provide  financial  and  technical 
assistance  to  recipients  to  develop  their 
capacity  and  ability  to  undertake 
projects  related  to  housing,  community 
facilities,  or  community  and  economic 
development.  This  notice  lists  the 
information  needed  to  submit  an 
application  for  these  funds. 

DATES:  The  deadline  for  receipt  of  an 
application  is  4  p.m.  e.s.t.  October  28, 
2003.  The  application  date  and  time  are 
firm.  The  Agency  will  not  consider  any 
application  received  after  the  deadline. 

ADDRESSES:  Entities  wishing  to  apply  for 
assistance  may  dowTiload  the 
application  requirements  delineated  in 
this  notice  from  the  RCDI  Web  site: 
www.rurdev.  usda.gov/rhs/rcdi/ 
index.htm.  Applicants  may  also  request 
application  packages  from:  William 
Kenney,  Rural  Housing  Ser\'ice,  STOP 
0787,  1400  Independence  Ave.  SW., 
Washington,  DC  20250-0787. 
Telephone  (202)  720-1506,  e-mail: 
wiUiam:kenney@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Kenney,  Senior  Loan  Specialist, 
Community  Programs.  RHS,  USDA, 
STOP  0787,  1400  Independence  Ave. 
SW.,  Washington,  DC  20250-0787, 
Telephone  (202)  720-1506.  Facsimile 
(202)  690-0471,  e-mail: 
william.kenney@usda.gov.  You  may  also 
obtain  information  from  the  RCDI  Web 
site:  H^'w.rurdev.usda.gov/rhs/rcdi/ 
index.htm. 

SUPPLEMENTARY  INFORMATION: 
Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.446.  This  program  is  not 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Paperwork  Reduction  Act 

The  paperwork  burden  has  been 
cleared  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  Control 
Number  0575-0180. 
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must  be  at  least  equal  to  the  grant 
amount.  These  funds  can  only  be  used 
for  eligible  RCDI  activities.  In-kind 
contributions  cannot  be  used  as 
matching  funds. 

Nonprofit  organization — a  private, 
community-based  housing  or 
community  development  entity  with 
evidence  of  their  nonprofit  status. 
Examples  of  valid  documentation  of 
nonprofit  status  include,  but  are  not 
limited  to,  a  letter  from  the  Internal 
Revenue  Service  (IRS)  or  a  confirming 
'  certificate  from  the  Secretary  of  State 
where  the  entity  is  located. 

Recipient — the  entity  that  receives  the 
financial  and  technical  assistance  from 
the  intermediary.  The  recipient  must  be 
a  nonprofit  organization,  a  low-income 
rural  community,  or  a  Federally 
recognized  tribe. 

Rural  and  rural  area — a  city,  town,  or 
unincorporated  area  that  has  a 
population  of  50,000  inhabitants  or  less, 
other  than  urbanized  areas  immediately 
adjacent  to  a  city,  town,  or 
unincorporated  area  that  has  a 
population  in  excess  of  50,000 
inhabitants. 

Technical  assistance — skilled  help  in 
improving  the  recipient's  abilities  in  the 
areas  of  housing,  community  facilities, 
or  community  and  economic 
development.  The  Agency  will 
determine  whether  a  specific  activity 
qualifies  as  technical  assistance. 

1.  The  recipient  and  beneficiary,  but 
not  the  intermediary,  must  be  located  in 
an  eligible  rural  area.  The  applicable 
Rural  Development  State  Office  can 
assist  in  determining  the  eligibility  of  an 
area.  A  listing  of  Rural  Development 
State  Offices  is  included  in  this  notice. 

2.  The  name  and  location  of  recipients 
must  be  included  in  the  grant 
application. 

3.  The  recipients  must  be  nonprofit 
organizations,  low-income  rural 
communities,  or  federally  recognized 
tribes  based  on  the  RCDI  definitions  of 
these  groups. 

4.  Documentation  must  be  submitted 
to  verify  recipient  eligibility.  Acceptable 
documentation  varies  depending  on  the 
type  of  recipient:  A  letter  from  the  IRS, 
confirming  certificate  from  the  Secretary 
of  State,  or  other  valid  documentation  of 
nonprofit  status  is  required  for  nonprofit 
recipients;  for  low-income  community 
recipients,  the  Agency  requires  (a) 
evidence  the  entity  is  a  public  body  and 
(b)  census  data  verifying  that  the 
median  household  income  of  the 
community  where  the  office  receiving 
the  financial  and  technical  assistance  is 
located  is  at,  or  below,  80  percent  of  the 
State  or  national  median  household 
income;  for  Federally  recognized  tribes, 
the  Agency  needs  the  page  listing  their 


name  from  the  current  Federal  Register 
list  of  tribal  entities  recognized  and 
eligible  for  funding  services  (see  the 
definition  of  Federally  recognized  tribes 
for  details  on  this  list). 

5.  Individuals  cannot  be  recipients. 

6.  The  intermediary  must  provide 
matching  funds  at  least  equal  to  the 
amount  of  the  grant. 

7.  The  intermediary  must  provide  a 
program  of  financial  and  technical 
assistance  to  the  recipient. 

8.  The  intermediary  organization  must 
have  at  least  3  years  prior  experience 
working  with  nonprofit  organizations, 
low-income  rural  communities,  or  tribal 
organizations  in  the  areas  of  housing, 
community  facilities,  or  community  and 
economic  development. 

9.  The  respective  minimum  and 
maximum  grant  amount  per 
intermediary  is  $50,000  and  $500,000. 

10.  Proposals  must  be  structured  to 
utilize  the  grant  funds  within  3  years 
from  the  date  of  the  award. 

11.  Each  intermediary,  whether 
singularly  or  jointly,  may  only  submit 
one  application  for  RCDI  funds  under 
this  NOFA  unless  the  intermediary's 
participation  is  limited  to  providing  all 
or  part  of  the  matching  funds. 

12.  Recipients  can  participate  in  more 
than  one  RCDI  application;  however, 
after  grant  selections  are  made,  the 
recipient  can  only  participate  in 
multiple  RCDI  grants  if  the  type  of 
financial  and  technical  assistance  they 
will  receive  is  not  duplicative. 

13.  The  intermediary  and  the 
recipient  cannot  be  the  same  entity.  The 
recipient  can  be  a  related  entity  to  the 
intermediary,  if  it  meets  the  definition 
of  a  recipient. 

14.  A  nonprofit  recipient  must 
provide  evidence  that  it  is  a  valid 
nonprofit  when  the  intermediary 
applies  for  the  RCDI  grant. 
Organizations  with  pending  requests  for 
nonprofit  designations  are  not  eligible. 

15.  If  the  recipient  is  a  low-income 
community,  identify  the  unit  of 
government  to  which  the  financial  and 
technical  assistance  will  be  provided, 
e.g.,  town  council  or  village  board.  The 
financial  and  technical  assistance  must 
be  provided  to  the  organized  unit  of 
government  representing  that 
community,  not  the  compiunity  at  large. 

16.  Nonprofits  located  in  a  niral  area 
that  is  also  a  census  designated  place 
(CDP)  are  eligible.  CDPs  are  not 
considered  eligible  rural  areas  under 
low-income  communities  because  they 
do  not  have  a  unit  of  government  to 
receive  the  financial  and  technical 
assistance. 
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Eligible  Fund  Uses 

Fund  uses  must  be  consistent  with  the 
RCDI  purpose  (see  "Background" 
section  of  this  notice).  A  nonexclusive 
list  of  eligible  grant  uses  includes  the 
following: 

1 .  Provide  financial  and  technical 
assistance  to  develop  recipients' 
capacity  and  ability  to  undertake 
projects  related  to  housing;  community 
facilities,  or  community  and  economic 
development,  i.e.,  the  intermediary 
hires  a  staff  person  to  provide  technical 
assistance  to  the  recipient  or  the 
recipient  hires  a  staff  person,  under  the 
supervision  of  the  intermediary,  to  carry 
out  the  financial  and  technical 
assistance  provided  by  the  intermediary. 

2.  Develop  the  capacity  of  recipients 
to  conduct  community  development 
programs,  e.g.,  homeownership 
education  or  training  for  minority 
business  entrepreneurs. 

3.  Develop  the  capacity  of  recipients 
to  conduct  development  initiatives,  e.g., 
programs  that  support  micro-enterprise 
and  sustainable  development. 

4.  Increase  leveraging  ability  and 
access  to  alternative  funding  sources  by 
providing  training  and  staffing. 

5.  Provide  the  financial  and  technical 
assistance  component  for  essential 
community  facilities  projects. 

6.  Assist  recipients  in  completing  pre- 
development  requirements  for  housing, 
community  facilities,  or  community  and 
economic  development  projects  by 
providing  resources  for  professional 
services,  e.g.,  architectural,  engineering, 
or  legal. 

7.  Improve  recipient's  organizational 
capacity  by  providing  training  and 
resource  material  on  developing 
strategic  plans,  board  operations, 
management,  financial  systems,  and 
information  technology. 

8.  Purchase  computers,  software,  and 
printers  at  the  recipient  level. 

9.  Provide  funds  to  recipients  for 
training-related  travel  costs  and  training 
expenses  related  to  RCDI. 

Ineligible  Fund  Uses 

1.  Funding  a  revolving  loan  fund. 

2.  Construction  (in  any  form). 

3.  Intermediary  preparation  of 
strategic  plans  for  recipients. 

4.  Funding  illegal  activities. 

5.  Grants  to  individuals. 

6.  Funding  a  grant  where  there  maybe 
a  conflict  of  interest,  or  an  appearance 
of  a  conflict  of  interest,  involving  any 
action  by  the  Agency. 

7.  Paying  obligations  inciu-red  before 
the  beginning  date  or  after  the  ending 
date  of  the  grant  agreement. 

8.  Purchasing  real  estate. 

9.  Improvement  or  renovation  of  the 
grantee's  office  space  or  for  the  repair  or 


maintenance  of  privately  owned 
vehicles. 

10.  Any  other  purpose  prohibited  in 
7  CFR  parts  3015,  3016,  and  3019,  as 
applicable. 

11.  Funds  cannot  be  used  for 
recipient's  general  operating  costs. 

12.  Using  grant  or  matching  funds  for 
Individual  Development  Accounts. 

Program  Examples 

The  purpose  of  this  initiative  is  to 
develop  or  increase  the  recipient's 
capacity  through  a  program  of  financial 
and  technical  assistance  to  perform  in 
the  areas  of  housing,  community 
facilities,  or  community  and  economic 
development.  Strengthening  the 
recipient's  capacity  in  these  areas  will 
benefit  the  communities  they  serve.  The 
RCDI  structure  requires  the 
intermediary  (grantee)  to  provide  a 
program  of  financial  and  technical 
assistance  to  recipients.  The  recipients 
will,  in  turn,  provide  programs  to  their 
communities  (beneficiaries).  Following 
are  examples  of  eligible  and  ineligible 
purposes  under  the  RCDI  program. 
These  examples  are  illustrative  and  are 
not  meant  to  limit  the  activities 
proposed  in  the  application.  Activities 
that  meet  the  objective  of  the  RCDI 
program  will  be  considered  eligible. 

1 .  The  intermediary  must  work 
directly  with  the  recipient,  not  the 
beneficiaries.  As  an  example:  The 
intermediary  provides  training  to  the 
recipient  on  how  to  conduct 
homeownership  education  classes.  The 
recipient  then  provides  ongoing 
homeownership  education  to  the 
residents  of  the  community — the 
ultimate  beneficiaries.  This  "train  the 
trainer"  concept  fully  meets  the  intent 
of  this  initiative.  The  intermediary  is 
providing  financial  and  technical 
assistance  that  will  build  the  recipient's 
capacity  by  enabling  them  to  conduct 
homeownership  education  classes  for 
the  public.  This  is  an  eligible  purpose. 
However,  if  the  intermediary  directly 
provided  homeownership  education 
classes  to  individuals  in  the  recipient's 
service  area,  this  would  not  be  an 
eligible  purpose  because  the  recipient 
would  be  bypassed. 

2.  If  the  intermediary'  is  working  with 
a  low-income  community  as  the 
recipient,  the  intermediary  must 
provide  the  financial  and  technical 
assistance  to  the  entity  that  represents 
the  low-income  community  and  is 
identified  in  the  application.  Examples 
of  entities  representing  a  low-income 
community  are  a  village  board  or  a  town 
council.  If  the  intermediary  provides 
technical  assistance  to  the  board  of 
directors  of  the  low-income  community 
on  how  to  establish  a  cooperative,  this 


would  be  an  eligible  purpose.  However, 
if  the  intermediary  works  directly  with 
individuals  from  the  community  to 
establish  the  cooperative,  this  is  not  an 
eligible  purpose.  The  recipient's 
capacity  is  built  by  learning  skills  that 
will  enable  them  to  support  sustainable 
economic  development  in  their 
communities  on  an  ongoing  basis. 

3.  The  intermediary  may  provide 
technical  assistance  to  the  recipient  on 
how  to  create  and  operate  a  revolving 
loan  fund  (RLF).  The  intermediary  may 
not  monitor  or  operate  the  RLF.  RCDI 
funds,  including  matching  fund^ 
cannot  be  used  to  fund  RLFs. 

Contents  of  Application  Package 

A  complete  application  for  RCDI 
funds  must  include  the  following. 

1.  A  summary  page,  double  spaced 
between  items,  listing  the  following: 
(This  information  should  not  be 
presented  in  narrative  form.) 

a.  Applicant's  name, 

b.  Applicant's  address, 

c.  Applicant's  telephone  number, 

d.  Name  of  applicant's  contact  person 
and  telephone  number, 

e.  Applicant's  fax  number, 

f.  County  where  applicant  is  located, 

g.  Congressional  district  number 
where  applicant  is  located, 

h.  Amount  of  grant  request, 
i.  Applicant's  Tax  Identification 

Number, 
j.  Number  of  recipients,  and 
k.  Source  and  amount  of  matching 

funds. 

2.  A  detailed  Table  of  Contents 
containing  page  numbers  for  each 
component  of  the  application. 

3.  A  project  overview,  no  longer  than 
five  pages,  including  the  following 
items,  which  will  also  be  addressed 
separately  and  in  detail  under  "Building 
Capacity"  of  the  "Evaluation  Criteria." 

a.  The  type  of  financial  and  technical 
assistance  to  be  provided  and  how  it 
will  be  implemented. 

b.  How  the  capacity  and  ability  of  the 
recipients  will  be  improved. 

c.  The  overall  goal  to  be 
accomplished. 

d.  The  benchmarks  to  be  used  to 
measure  the  success  of  the  program. 

4.  Organizational  or  other  documents 
for  the  intermediary  that  confirm  their 
existence  for  a  minimum  of  3  years  as 
the  applicant  entity. 

5.  Verification  of  matching  funds,  i.e., 
a  copy  of  a  bank  statement  if  matching 
funds  are  in  cash  or  a  copy  of  the 
confirmed  funding  commitment  from 
the  funding  source.  The  applicant  will 
be  contacted  by  the  Agency  prior  to 
grant  award  to  verify  that  the  matching 
funds  continue  to  be  available.  The 
applicant  will  have  10  working  days 
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from  the  date  i  )f  contact  to  submit 
verification  of  matching  funds.  If  the 
applicant  is  unable  to  provide  the 
verification  wi  thin  that  timeframe,  the 
application  wi  II  be  considered 
ineligible. 

6.  The  follow  /ing  information  for  each 
recipient: 

a.  Recipient  s  entity  name, 

b.  Complete  address  (mailing  and 
physical  locatJDn,  if  different), 

c.  County  w  jere  located, 

d.  Number  o  "  congressional  district 
where  recipier  t  is  located, 

e.  Contact  p(  rson's  name  and 
telephone  nun  ber,  and 

f.  Document  ition  on  the  population 
composition  o  the  service  area  of  the 
recipient. 

7.  Submit  ev  idence  the  recipient 
entity  is  eligibl  e. 

a.  Nonprofit!  — provide  a  valid  letter 
from  the  IRS,  confirming  certificate  from 
the  Secretary  o  i  State,  or  other  valid 
documentation  of  nonprofit  status. 

b.  Low-incor  le  community — provide 
a  copy  of  the  2  )00  census  data  to  verify 
the  population  and  evidence  that  the 
median  house!  old  income  is  at,  or 
below,  80  perc((nt  of  either  the  State  or 
national  media  a  household  income.  We 
will  only  accep  t  data  from 
www.census.gc  v.  The  specific 
instructions  to  retrieve  data  from  this 
site  are  detailed  under  the  "Evaluation 
Criteria"  for  "P  opulation"  and 
"Income." 

c.  Federally  i  ecognized  tribes — 
provide  the  paj  e  listing  their  name  from 
the  current  Federal  Register  list  of  tribal 
entities  publist  ed  on  July  12,  2002, 
volume  67,  nuriber  134,  page  46328. 

8.  Each  of  th(  "Evaluation  Criteria" 
must  be  addres  >ed  specifically  and 
individually  bji  category.  Present  these 
criteria  in  narn  tive  form. 
Documentation  must  be  limited  to  three 
pages  per  criter  ion  with  the  exception  of 
attachments  foi  "Population"  and 
"Income." 

9.  A  timeline  identifying  specific 
activities  and  p  roposed  dates  for 
completion. 

10.  A  detaile(  I  project  budget  that 
includes  the  RC  Dl  grant  amount  and 
matching  funds  for  the  duration  of  the 
grant.  This  should  be  a  line-item  budget, 
by  category.  Cai  egories  such  as  salaries, 
administrative,  other,  and  indirect  costs 
must  be  clearly  defined.  Supporting 
dociunentation  listing  the  components 
of  these  categor  les  must  be  included. 

11.  Form  SF-424,  "Application  for 
Federal  Assistance."  (Do  not  complete 
FormSF-424A,  "Budget  Information." 
A  separate  line- item  budget  should  be 
presented  as  described  in  No.  10  of  this 
section.)  The  bi  dget  should  be  dated: 
Year  1,  year  2, 5  ear  3.  The  indirect  cost 


will  be  addressed  in  accordance  with 
OMB  Circulars  A-87,  A-122,  and  A- 
133. 

12.  Form  SF-424B,  "Assurances— 
Non-Construction  Programs." 

13.  Form  AD-1047,  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions." 

14.  Form  AD-1048,  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions." 

15.  Form  AD-1049,  "Certification 
Regarding  Drug-Free  Workplace 
Requirements." 

16.  Certification  of  Non-Lobbying 
Activities. 

17.  Standard  Form  LLL,  "Disclosure 
of  Lobbying  Activities,"  if  applicable. 

18.  Form  RD  400-1,  "Equal 
Opportunity  Agreement,"  for  the 
applicant  and  each  recipient. 

19.  Form  RD  400-4,  "Assurance 
Agreement,"  for  the  applicant  and  each 
recipient. 

20.  Identify  and  report  any  association 
or  relationship  with  Rural  Development 
employees. 

The  required  forms  and  certifications 
can  be  downloaded  from  the  RCDI  Web 
site  at:  www.rurdev.usda.gov/rhs/rcdi/ 
index.htm. 

What  and  Where  to  Submit 

The  original  application  package  must 
be  submitted  to:  William  Kenney,  Rural 
Housing  Service,  STOP  0787,  1400 
Independence  Ave.  SW.,  Washington, 
DC  20250-0787,  and  a  copy  of  the 
application  must  be  submitted  to  the 
Rural  Development  State  Office  where 
the  applicant  is  located.  A  listing  of 
Rural  Development  State  Offices  is 
included  in  this  notice.  Applications 
sent  electronically  or  by  facsimile  will 
not  be  accepted. 

When  to  Submit 

The  deadline  for  receipt  of  an 
application  is  4  p.m.  e.s.t.  on  October 
28,  2003.  The  application  deadline  date 
and  hour  are  firm  and  apply  to 
submission  of  the  original  application  to 
the  National  Office  in  Washington,  DC. 
The  Agency  will  not  consider  any 
application  received  after  the  deadline. 
A  listing  of  Rural  Development  State 
Offices,  their  addresses,  telephone 
numbers,  and  person  to  contact  is 
provided  elsewhere  in  this  notice. 

Application  Selection  Process 

Rating  and  ranking.  Applications  will 
be  rated  and  ranked  by  a  review  panel 
based  on  the  "Evaluation  Criteria  and 
Weights"  contained  in  this  notice.  If 
there  is  a  tied  score  after  the 
applications  have  been  rated  and 


ranked,  the  tie  will  be  resolved  by 
reviewing  the  scores  for  "Building 
Capacity"  and  the  applicant  with  the 
highest  score  in  that  category  will 
receive  a  higher  ranking.  If  the  scores  for 
"Building  Capacity"  are  the  same,  the 
scores  will  be  compared  for  the  next 
criterion,  in  sequential  order,  until  one 
highest  score  can  be  determined. 

Initial  screening.  The  Agency  will 
screen  each  application  to  determine 
eligibility  during  the  period 
immediately  following  the  application 
deadline.  Listed  below  are  many  of  the 
reasons  for  rejection  from  the  previous 
funding  rounds  to  help  the  applicant 
prepare  a  better  application.  The 
following  reasons  for  rejection  are  not 
all  inclusive;  however,  they  represent 
the  majority  of  the  applications 
previously  rejected. 

1.  Recipients  were  not  located  in 
eligible  rural  areas  based  on  the 
definition  in  this  notice. 

2.  Applicants  failed  to  provide 
evidence  of  recipient's  status,  i.e., 
documentation  supporting  nonprofit 
designation. 

3.  Application  did  not  follow  the 
RCDI  structure  with  an  intermediary 
and  recipients. 

4.  Recipients  were  not  identified  in 
the  application. 

5.  Recipients  cannot  be  individuals. 

6.  Intermediary  did  not  provide 
evidence  it  had  been  incorporated  for  at 
least  3  years  as  the  applicant  entity. 

7.  Applicants  failed  to  address  the 
"Evaluation  Criteria." 

8.  The  purpose  of  the  proposal  did  not 
qualify  as  an  eligible  RCDI  purpose. 

9.  Funds  cannot  be  used  for 
construction  or  renovations. 

10.  Financial  and  technical  assistance 
cannot  be  provided  directly  to 
individuals. 

Rural  Development  State  Office 
Responsibilities  During  the  Application 
Process 

The  State  Office  will  review  the 
application  and  provide  the  State 
Director's  written  comments  and 
recommendations  to  the  National  Office. 
Comments  must  include  the  following: 

1.  Determine  if  each  recipient  listed  in 
the  application  is  located  in  an  eligible 
rural  area  based  on  the  RCDI  definition 
of  rural. 

2.  Consult  with  other  program  areas 
regarding  their  experience  with  the 
intermediary  or  recipients,  if  any. 

3.  Determine  the  compatibility  of  the 
application  with  the  goals  of  the  State's 
strategic  plan. 

4.  Provide  comments  or 
recommendations  pertaining  to  the 
application. 
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Comments  must  be  submitted  to 
William  Kenney  within  3  weeks  from 
the  RCDI  application  deadline. 

Evaluation  Criteria  and  Weights 

Applications  will  be  evaluated  using 
the  following  criteria  and  weights: 

1.  Building  Capacity — maximum  60 
points 

The  applicant  must  demonstrate  how 
they  will  improve  the  recipients' 
capacity,  through  a  program  of  financial 
and  technical  assistance,  as  it  relates  to 
the  RCDI  purposes.  Capacity-building 
technical  assistance  should  provide  new 
functions  to  the  recipients  or  expand 
existing  functions  that  will  enable  the 
recipients  to  undertake  projects  in  the 
areas  of  housing,  community  facilities, 
or  community  and  economic 
development  that  will  benefit  the 
community.  The  program  of  financial 
and  technical  assistance  provided,  how 
the  program  is  delivered,  and  the 
measiarability  of  the  program's 
effectiveness  will  determine  the  merit  of 
the  application.  All  applications  will  be 
competitively  ranked  with  the 
applications  providing  the  most 
improvement  in  capacity  development 
and  measurable  activities  being  ranked 
the  highest.  Capacity-building  technical 
assistance  may  include,  but  is  not 
limited  to:  training  to  conduct 
commiuiity  development  programs,  e.g., 
homeowTiership  education,  or  the 
establishment  of  minority  business 
entrepreneurs,  cooperatives,  or  micro- 
enterprises;  organizational 
development,  e.g.,  assistance  to  develop 
or  improve  board  operations, 
management,  and  financial  systems; 
instruction  on  how  to  develop  and 
implement  a  strategic  plan;  instruction 
on  how  to  access  alternative  funding 
sources  to  increase  leveraging 
opportunities;  staffing,  e.g.,  hiring  a 
person  at  intermediary  or  recipient  level 
to  provide  technical  or  financial 
assistance  to  recipients;  and  purchase 
technology  equipment  at  the  recipient 
level,  e.g.,  computers,  printers,  and 
software. 

The  narrative  response  must: 

a.  Describe  the  type  of  financial  and 
technical  assistance  to  be  provided  to 
the  recipients  and  the  activities  that  will 
be  conducted  to  deliver  the  financial 
and  technical  assistance; 

b.  Explain  how  financial  and 
technical  assistance  will  develop  or 
increase  the  recipient's  capacity. 
Indicate  whether  a  new  function  is 
being  developed  or  if  existing  functions 
are  being  expanded  or  performed  more 
effectively; 

c.  Identify  which  RCDI  purpose  areas 
will  be  addressed  with  this  assistance: 


housing,  community  facilities,  or 
community  and  economic  development; 
and 

d.  Describe  how  the  results  of  the 
financial  and  technical  assistance  will 
be  measiued.  What  benchmarks  will  be 
used  to  measure  effectiveness? 
Scoring — maximum  of  60  points 
1.  Type  of  financial  and  technical 
assistance  and  implementation 
activities.  0-35  points 

a.  How  well  defined  is  the  purpose  of 
this  proposal? 

b.  Are  the  implementation  activities 
specifically  defined? 

c.  Will  the  proposed  implementation 
activities  actually  develop  the 
recipient's  capacity? 

2. How  financial  and  technical 
assistance  will  develop  capacity.  0—10 
points 

a.  Is  a  new  function  being  developed 
and  will  it  build  capacity  at  the 
recipient  level? 

b.  Is  an  existing  function  being 
expanded  or  performed  more  effectively 
and  will  it  build  capacity  at  the 
recipient  level? 

3.  RCDI  purpose.  0-5  points 

a.  Housing, 

b.  Community  facilities,  or 

c.  Community  and  economic 
development. 

4.  Measuring  outcomes.  0-10  points 

a.  What  benchmarks  will  be  used  to 
measure  outcomes  and  effectiveness? 

b.  Are  the  proposed  benchmarks  an 
effective  measurement  for  the  type  of 
financial  and  technical  assistance 
provided? 

2.  Expertise — maximum  30  points 

The  applicant  must  demonstrate  that 
it  has  conducted  programs  of  financial 
and  technical  assistance  and  achieved 
measurable  results  in  the  areas  of 
housing,  community  facilities,  or 
community  and  economic  development 
in  rural  areas.  Provide  the  name,  contact 
information,  and  amount  of  the 
financial  and  technical  assistance  the 
applicant  organization  has  provided  to 
the  following  for  the  last  5  years: 

a.  Nonprofit  organizations  in  rural 
areas. 

b.  Low-income  communities  in  nual 
areas,  (also  inclu3fe  the  type  of  entity, 
e.g.,  city  government,  town  council,  or 
village  board). 

c.  Federally  recognized  tribes  or  any 
other  culturally  diverse  organizations. 

d.  Organization  synopsis.  Scoring — 
maximum  30  points 

1.  The  applicant  has  worked  with 
groups  in  at  least  one  of  the  three 
categories.  0-6  points 

2.  The  types  of  financial  and  technical 
assistance  provided  are  similar  to  the 
RCDI  purposes.  0-15  points 


3.  The  applicant  demonstrates 
experience  in  working  with  the  types  of 
entities  listed  as  recipients  in  the 
application.  0-9  points 

3.  Population — maximum  30  points 

Population  is  based  on  the  2000 
census  data  for  the  community  in  which 
the  recipient  is  located.  Community  is 
defined  for  scoring  purposes  as  a  city, 
town,  village,  county,  parish,  borough, 
or  census-designated  place  where  the 
recipient's  office  is  physically  located. 
The  applicant  must  submit  a  copy  of  the 
census  data  from  the  following  website 
to  verify  the  population  figures  used  for 
each  recipient.  The  data  can  be  accessed 
on  the  Internet  at  www.census.gov;  click 
on  "American  FactFinder"  from  the  left 
menu;  click  on  drop-down  menu  for 
"Show  Me";  select  "Population,  Race 
and  Hispanic  or  Latino  under 
Geographic  Comparison  Tables  (GCT)"; 
click  on  drop-down  menu  under  "for"; 
select  "State — and  the  type  of  State 
geographic  subdivision";  select  State 
from  next  drop-down  menu;  click  on 
"Go";  print  information  for  submission 
and  highlight  recipient  locations.  The 
average  population  of  the  recipient 
locations  will  be  used  and  will  be 
scored  as  follows: 

Population  Scoring  5,000  or  less  30 
points  5,001  to  10,000  20  points  10,001 
to  20,000  10  points  20,001  to  50,000  5 
points 

4.  Income — maximum  30  points 

The  average  of  the  median  household 
income  for  the  cpmmunities  where  the 
recipients  are  physically  located  will 
determine  the  points  awarded. 
Applicants  may  compare  the  average 
recipient  median  household  income  td 
the  State  median  household  income  or 
the  national  median  household  income, 
whichever  yields  the  most  points.  The 
national  median  household  income  to 
be  used  is  $41,994.  The  applicant  must 
submit  a  copy  of  the  income  data  from 
the  following  website  to  verify  the 
income  for  each  recipient.  The  data 
being  used  is  from  the  2000  census.  The 
data  can  be  accessed  from  the  Internet 
at  ivuTv.census.gov;  click  on  "American 
FactFinder"  from  left  menu;  click  on 
drop-down  menu  for  "Show  Me";  select 
"Economic  Characteristics: 
Employment,  Income,  Poverty  and 
More";  click  on  drop-down  menu  under 
"for";  select  "a  city  or  town";  select 
State  from  next  drop-down  menu;  select 
the  city  or  town  from  the  next  drop- 
down menu;  click  on  "Go";  print 
information  for  submission.  Points  will 
be  awarded  as  follows: 

Average  Recipient  Median  Income  Is: 
Scoring 
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The  proposed  grant  amount  and 
matching  funds  should  be  utilized  to 
maximize  capacity  building  at  the 
recipient  level.  0-15  points 

d.  The  proposal  fits  the  objectives  for 
which  applications  were  invited.  0-10 
points 

7.  Geographic  Distribution  Points — 20 
points 

The  applicant  must  provide  a  map 
that  specifically  describes  the  areas 
covered  by  the  recipients.  After 
applications  have  been  evaluated  and 
awarded  points  under  the  first  6  criteria, 
the  Agency  may  award  20  points  per 
application  to  promote  a  broad 
geographic  distribution  of  RCDI  funds. 

8.  Purpose  Distribution  Points — 20 
points 

The  applicant  must  state  the  primary 
purpose  of  the  application,  i.e.,  housing, 
community  facilities,  or  community  and 
economic  development. 

After  applications  have  been 
evaluated  and  awarded  points  under  the 
first  6  criteria,  the  Agency  may  award  20 
points  per  application  to  promote 
diversity  of  RCDI  purposes. 

9.  Proportional  Distribution  Points — 20 
points 

The  applicant  must  state  the  amount 
of  the  grant  request.  After  applications 
have  been  evaluated  and  awarded 
points  under  the  first  6  criteria,  the 
Agency  may  award  20  points  per 
application  to  promote  dispersion  of 
grant  awards  between  the  range  of 
$50,000  to  $500,000. 

Deliverables 

Grant  funds  and  matching  funds  must 
be  used  in  equal  proportions.  This  does 
not  mean  funds  have  to  be  used  equally 
by  line  item.  The  request  for 
reimbursement  and  supporting 
documentation  must  show  that  RCDI 
fund  usage  does  not  exceed  the 
cumulative  amount  of  matching  funds 
used.  Grant  funds  will  be  disbursed 
pursuant  to  relevant  provisions  of  7  CFR 
parts  3015,  3016,  and  3019,  as 
applicable.  Matching  funds  must  be 
used  to  support  the  overall  purpose  of 
the  RCDI  program.  RCDI  funds  will  be 
disbursed  on  a  reimbursable  basis  only. 
No  advances  will  be  made.  Matching 
funds  cannot  be  expended  prior  to 
execution  of  the  RCDI  Grant  Agreement. 
No  reimbursement  will  be  made  for  any 
funds  expended  ^rior  to  execution  of 
the  RCDI  Grant  Agreement  unless  the 
grantee  has  requested  and  received 
written  Agency  approval  of  the  costs 
prior  to  the  actual  expenditure.  This 
exception  is  applicable  for  up  to  90  days 
prior  to  grant  closing  and  only  applies 


to  grantees  that  have  received  written 
approval  but  have  not  executed  the 
RCDI  Grant  Agreement.  The  Agency 
cannot  retroactively  approve 
reimbursement  for  expenditures  prior  to 
execution  of  the  RCDI  Grant  Agreement. 

Grant  Amounts 

In  the  event  the  applicant  is  awarded 
a  grant  that  is  less  than  the  amount 
requested,  the  applicant  will  be  required 
to  modify  its  application  to  conform  to 
the  reduced  amount  before  execution  of 
the  grant  agreement.  The  Agency 
reserves  the  right  to  reduce  or  de- 
obligate  the  award  if  acceptable 
modifications  are  not  submitted  by  the 
awardee  within  15  working  days  from 
the  date  the  request  for  modification  is 
made.  Any  modifications  must  be 
within  the  scope  of  the  original 
application.  • 

Program  Requirements 

1.  A  Civil  Rights  Impact  Analysis 
Certification  must  be  completed  by  the 
Agency  prior  to  grant  approval. 

2.  A  pre-award  compliance  review 
will  be  conducted  by  the  Agency  prior 
to  closing  the  grant. 

3.  The  intermediary  and  recipient 
must  comply  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Title  IX  of  the 
Education  Amendments  of  1972, 
Section  504  of  the  Rehabilitation  Act  of 
1973,  and  Executive  Order  12250. 

4.  The  grantee  must  comply  with 
policies,  guidance,  and  requirements  as 
described  in  the  following  applicable 
OMB  Circulars  and  Code  of  Federal 
Regulations: 

a.  OMB  Circular  No.  A-87  (Cost 
Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
State  and  Local  Governments); 

b.  OMB  Circular  No.  A-122  (Cost 
Principles  for  Nonprofit  Organizations); 

c.  OMB  Circular  No.  A-133  (Audits  of 
States,  Local  Governments,  and  Non- 
profit Organizations); 

d.  7  CFR  part  3015  (Uniform  Federal 
Assistance  Regulations); 

e.  7  CFR  part  3016  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments);  and 

f.  7  CFR  part  3019  (Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations). 

Program  Restrictions 

Meeting  expenses.  In  accordance  with 
31  U.S.C.  1345.  "Expen.ses  of  Meetings," 
appropriations  may  not  be  used  for 
travel,  transportation,  and  subsistence 
expenses  for  a  meeting.  RCDI  grant 
funds  cannot  be  used  for  these  meeting- 
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related  expenses.  Matching  funds  may 
be  used  to  pay  for  these  expenses.  RCDI 
funds  may  be  used  to  pay  for  a  speaker 
as  part  of  a  program,  equipment  to 
facilitate  the  program,  and  the  actual 
room  that  will  house  the  meeting.  RCDI 
funds  can  be  used  for  travel, 
transportation,  or  subsistence  expenses 
for  training  and  technical  assistance 
purposes.  Any  meeting  or  training  not 
delineated  in  the  application  must  be 
approved  by  the  Agency  to  verify 
compliance  with  31  U.S.C.  1345.  Travel 
and  per  diem  expenses  will  be  similar 
to  those  paid  to  Agency  employees. 
Rates  are  based  upon  location.  Rate 
information  can  be  accessed  on  the 
Internet  at  http://policyworks.gov/ 
perdiem.  Grantees  and  recipients  will  be 
restricted  to  traveling  coach  class  on 
common  carrier  airlines.  Grantees  and 
recipients  may  exceed  the  Government 
rate  for  lodging  by  a  maximum  of  20 
percent.  Meals  and  incidental  expenses 
will  be  reimbursed  at  the  same  rate  used 
by  Agency  employees.  Mileage  and  gas 
reimbursement  will  be  the  same  rate 
used  by  Agency  employees.  The  current 
mileage  and  gas  reimbursement  rate  is 
36.5  cents  per  mile. 

Grantee  Requirements 

Grantees  will  be  required  to  do  the 
following. 

1.  Execute  a  Rural  Community 
Development  Initiative  Grant 
Agreement,  which  is  published  at  the 
end  of  this  NOFA. 

2.  Execute  Form  RD  1940-1,  "Request 
for  Obligation  of  Funds." 

3.  Use  Form  SF  270,  "Request  for 
Advance  or  Reimbursement,"  to  request 
reimbursements . 

4.  Provide  financial  status  and  project 
performance  reports  on  a  quarterly  basis 
starting  with  the  first  full  quarter  after 
the  grant  award. 

5.  Maintain  a  financial  management 
system  that  is  acceptable  to  the  Agency. 

6.  Ensure  that  records  are  maintained 
to  document  all  activities  and 
expenditures  utilizing  RCDI  grant  funds 
and  matching  funds.  Receipts  for 
expenditures  will  be  included  in  this 
documentation. 

7.  Provide  annual  audits  or 
management  reports  on  Form  RD  442- 
2,  "Statement  of  Budget,  Income,  and 
Equity,"  and  Form  RD  442-3",  "Balance 
Sheet,"  depending  on  the  amount  of 
Federal  funds  expended  and  the 
outstanding  balance. 

8.  Collect  and  maintain  data  provided 
by  recipients  on  race,  sex,  and  national 
origin  and  ensure  recipients  collect  and 
maintain  the  same  data  on  beneficiaries. 
Race  and  ethnicity  data  will  be  collected 
in  accordance  with  OMB  Federal 
Register  notice,  "Revisions  to  the 


Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity," 
Vol.  62,  No.  210,  October  30,  1997.  Sex 
data  will  be  collected  in  accordance 
with  Title  IX  of  the  Education 
Amendments  of  1972.  These  items 
should  not  be  submitted  with  the 
application,  but  should  be  available 
upon  request  by  the  Agency. 

9.  Provide  a  final  project  performance 
report. 

10.  Identify  and  report  any  association 
or  relationship  with  Rural  Development 
employees  on  a  format  provided  by  the 
Agency. 

Rural  Development  State  Offices 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office,  Suite  601,  Sterling 
Centre,  4121  Carmichael  Road,  Montgomery, 
AL  36106-3683,  (334)  279-3400,  TDD  (334) 
279-3495,  James  B.  Harris. 

Alaska  State  Office,  800  West  Evergreen, 

Suite  201,  Palmer,  AK  99645,  (907)  761- 

7705,  TDD  (907)  761-8905,  Dean 

Stewart. 
Arizona  State  Office,  Phoenix  Corporate 

Center,  3003  N.  Central  Ave.,  Suite  900. 

Phoenix,  AZ  85012-2906,  (602)  280- 

8747,  TDD  (602)  280-8705,  Leonard     • 

Gradillas. 
Arkansas  State  Office,  700  W.  Capitol  Ave., 

Rm.  3416,  Little  Rock,  AR  72201-3225. 

(501)  301-3250,  TDD  (501)  301-3200, 

Jesse  G.  Sharp. 
California  State  Office,  430  G  Street.  Agency 

4169,  Davis,  CA  95616-4169.  (530)  792- 

5810,  TDD  (530)  792-5848,  Janice 

Waddell. 
Colorado  State  Office!  655  Parfet  Street, 

Room  ElOO.  LakewQod.  CO  80215,  720- 

544-2903,  TDD  720-544-2976,  Leroy  W. 

Cruz. 
Connecticut.  Served  by  Massachusetts  State 

Office. 
Delaware  and  Maryland  State  Office.  4607 

South  DuPont  Highway,  P.O.  Box  400, 

Camden,  DE  19934-0400,  (302)  697- 

4300,  TDD  (302)  697-4303.  James  E. 

Waters. 
Florida  &  Virgin  Islands  State  Office,  4440 

NW.  25th  Place,  P.O.  Box  147010. 

Gainesville.  FL  32614-7010.  (352)  338- 

3440.  TDD  (352)  338-3499,  Glenn  E. 

Walden. 
Georgia  State  Office.  Stephens  Federal 

Building.  355  E.  Hancock  Avenue. 

Athens,  GA  30601-2768.  (706)  546- 

2171,  TDD  (706)  546-2034.  Jerry  M. 

Thomas. 
Guam.  Served  by  Hawaii  State  Office. 
Hawaii.  Guam,  &  Western  Pacific  Territories 

State  Office.  Room  311.  Federal 

Building.  154  Waianuenue  Avenue,  Hilo. 

HI  96720,  (808)  933-8380,  TDD  (808) 

933-8321,  Thao  Khamoui. 
Idaho  State  Office.  9173  West  Barnes  Dr.. 

Suite  Al.  Boise.  ID  83709,  (208)  378- 

5617,  TDD  (208)  378-5600.  Daniel  H. 

Eraser. 
Illinois  State  Office,  2118  VVe.st  Park  Court. 

Suite  A.  Champaign,  IL  61821.  (217) 

40.3-6200,  TDD  (217)  403-6240,  Gerald 


A.  Townsend. 
Indiana  State  Office,  5975  Lakeside 

Boulevard,  Indianapolis,  IN  46278.  (317) 
290-3100  (ext.  431),  TDD  (317)  290- 
3343,  Gregg  Delp. 
Iowa  State  Office.  873  Federal  Building,  210 
Walnut  Street,  Des  Moines,  lA  50309. 
(515)  284^663.  TDD  (515)  284-4858. 
Dorman  Otte. 
Kansas  State  Office.  1303  SW.  First  American 

Place.  Suite  100.  Topeka.  KS  66604-4040. 

(785)  271-2730,  TDD  (785)  271-2767,  Gary 

L.  Smith. 
Kentucky  State  Office.  771  Corporate  Drive, 

Suite  200.  Lexington.  KY  40503.  (859)  224- 

7415.  TDD  (859)  224-7300.  Vernon  Brown. 
Louisiana  State  Office,  3727  Govemmenj 

Street.  Alexandria.  LA  71302.  (318)  473- 

7940.  TDD  (318)  473-7920.  Danny  H. 

Magee. 
Maine  State  Office.  967  Illinois  Ave..  Suite  4, 

P.O.  Box  405.  Bangor,  ME  04402-0405. 

(207)  990-9106,  TDD  (207)  942-7331,  Alan 

C.  Daigle. 
Maryland,  Served  by  Delaware  State  Office. 
Massachusetts.  Connecticut.  &  Rhode  Island 

State  Office.  451  West  Street.  Amherst.  MA 

01002,  (413)  253^300,  TDD  (413)  253- 

7068,  Daniel  R.  Beaudette. 
Michigan  State  Office,  3001  Coolidge  Road, 

Suite  200.  Ea.st  Lansing.  Ml  48823,  (517) 

324-5192,  TDD  (517)  337-6795.  Philip  H. 

Wolak. 
Minnesota  State  Office,  410  AgriBank 

Building.  375  Jackson  Street.  St.  Paul,  MN 

55101-1853,  (651)  602-7800.  TDD  (651) 

602-3799,  James  Maras. 
Mississi,jpi  State  Office.  Federal  Building. 

Suite  831.  100  W.  Capitol  Street.  Jackson. 

MS  39269.  (601)  965-4316.  TDD  (601)  965- 

5850.  Darnella  Smith-Murray. 
Missouri  State  Office.  601  Business  Loop  70 

West.  Parkade  Center.  Suite  235.  Columbia. 

MO  65203,  (573)  876-0995,  TDD  (5731 

876-9480.  D.  Clark  Thomas. 
Montana  State  Office,  900  Technology  Blvd.. 

Suite  B,  Bozeman,  MT  59771.  (406)' 585- 

2530.  TDD  (406)  585-2562.  Deborah 

Chorllon. 
Nebraska  State  Office.  Federal  Building. 

Room  152.  100  Centennial  Mall  N.. 

Lincoln,  NE  68508,  (402)  437-5559.  TDD 

(402)  437-5551,  Denise  Brosius-Meeks. 
Nevada  State  Office.  1390  South  Currv  Street. 

Carson  City,  NV  89703-9910.  (775)'887- 

1222  (ext.  26).  TDD  (775)  885-0633.  Mike 

Holm. 
New  Hampshire  State  Office.  Concord 

Center.  Suite  218.  Box  317.  10  Ferrv  Street. 

Concord.  NH  03301-5004.  (603)  223-6037, 

TDD  (603)  223-6083.  William  W.  Konrad. 
New  Jersey  State  Office.  8000  Midlantic 

Drive.  5th  Floor  North,  Suite  .500.  Mt. 

Laurel.  NJ  08054.  (856)  787-77,50.  Michael 

P.  Kelsey. 
New  Mexico  State  Office.  6200  Jefferson  St. 

NE..  Room  255.  Albuquerque,  NM  87109. 

(505)  761-J950,  TDD  (505)  761-4938. 

Clyde  F.  Hudson. 
New  York  State  Office.  The  Galleries  of 

Syracuse.  441  S.  Salina  Street.  Suite  357, 

Syracuse.  NY  13202-2541.  (315)  477-6400, 

TDD  (315)  477-6447,  Gail  Giannotta. 
North  Carolina  State  Office.  4405  Bland 

Road,  Suite  260,  Raleigh,  NC  27609,  (919) 

873-2000.  TDD  (919)  873-2003,  Phyllis 

Godbold. 
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North  Dakota 
Room  208, 
Bismarck 
2037,  TDD  ( 
Warren. 
Ohio  State  OffiLi 
507,  200  Noi{h 
43215-2418 
255-2554, 
Oklahoma  Stat : 
Stillwater, 
1000.  TDD 
Schrammel 
Oregon  State 
1410,  Portlaiid 
3300,  TDD 
(Acting). 
Pennsylvania 
Place,  Suite 
2996,  (717) 
2261,  Gary 
Puerto  Rico 
Suite  601 
Rey.  PR 

(787) 766-53^2 
Rhode  Island 

Office. 
South  Carolina 
Thurmond 
Assembly 
29201,(803) 
5697,  Larry 
South  Dakota 
Room  210 
SD  57350,  (6( 
1147,  Roger 
Tennessee  Statt 
End  Avenue 
(615)  783 
Keith  Head 
Texas  State  Offite 
102,  101  Sou 
(254)  742-' 
Francesco  Va 
Utah  State  Officfe 
Building.  125 
4311.  P.O. 
84147-0350, 
524-3309.  B( 
Vermont  State 
89  Main  Stree  [ 
(802)  828-60q0 
Rhonda  Shi 
Virgin  Islands, 

Office. 
Virginia  State 
Suite  238 
Richmond, 
TDD  (804)  28 
Washington 
Boulevard 
98512-5715 
Boughton. 
Western  Pacific 

State  Office. 
West  Virginia 
75  High  Streel , 
WV  26505- 
(304)  284-483|B 
Wisconsin  State 
Court,  Steveni 
7614,  TDD  (7 
Brodziski. 
Wyoming  State 
Room  1005, 
Casper,  WY 
(307)  261-633b 


Office,  101  SW.  Main,  Suite 
.  OR  97204-3222,  (503)  414- 
414-3387,  Joe  Sahlfeld 


2! 

Ri  ithrock. 
I  Sta  e  Office,  IBM  Building— 

65  \  Munos  Rivera  Avenue,  Hate 
0091P-6106,  (787)  766-5095,  TDD 
Ramon  Melendez. 
^rved  by  Massachusetts  State 
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e  Office,  Federal  Building, 
East  Ro5ser,  P.O.  Box  1737, 
58502-1737.(701)530- 
01)  530-2113.  Donald 


e.  Federal  Building.  Room 

High  Street,  Columbus,  OH 
(614)  255-2400.  TDD  (614) 
vid  M.  Douglas. 
Office.  100  USDA.  Suite  108. 
74074-2654,  (405)  742- 
742-1007,  Michael  W. 


e  Office.  One  Credit  Union 
Harrisburg.  PA  17110- 
7-2299.  TDD  (717)  237- 


State  Office,  Strom 
eral  Building,  1835 
Strfeet,  Room  1007,  Columbia,  SC 
:  ;53-5163,  TDD  (803)  765- 
Floyd. 

e  Office,  Federal  Building. 
Fourth  Street,  SW.,  Huron, 
3j  352-1100.  TDD  (605)  352- 
Hazuka. 
Office,  Suite  300.  3322  West 
^ashvile,  TN  37203-1084, 
-13(to,  TDD  (615)  783-1397. 

Federal  Building,  Suite 
Main,  Temple,  TX  76501, 
,  TDD  (254)  742-9712, 
entin. 

Wallace  F.  Bennett  Federal 
South  State  Street,  Room 

11350,  Salt  Lake  City,  UT 
801)  524^326,  TDD  (801) 
nie  Carrig. 
ce.  City  Center,  3rd  Floor, 
Montpelier,  VT  05602, 
,  TDD  (802)  223-6365, 
prtee. 
i  erved  by  Florida  State 


Cffi 


O  fice. 


,  Culpeper  Building. 
Santa  Rosa  Road. 
23229.  (804)  287-1550. 
•1753,  Carrie  Schmidt. 
Office,  1835  Black  Lake 
,  Suite  B,  Olympia,  WA 
(b09)  664-0203,  Sandi 


Territories,  Served  by  Hawaii 


StJte 


Office,  Federal  Building, 
Room  320.  Morgantown. 
.  (304)  284-4860.  TDD 
Dianne  Crysler. 
Office.  4949  Kirschling 
Point,  WI  54481,  (715)  345- 
345-7610.  Mark 


15) 


1(01 


Office.  Federal  Building. 
East  B.  P.O.  Box  820. 
8^602,  (307)  261-6300,  TDD 
Jack  Hyde. 


Dated:  July  22,  2003, 
Arthur  A.  Garcia 

Administrator.  Rural  Housing  Service. 

United  States  Department  of 
Agriculture 

Rural  Housing  Service 

Rural  Community  Development 
Initiative  Grant  Agreement 

[OMB  No.  0575-0180] 
THIS  GRANT  AGREEMENT 
(Agreement),  effective  the  date  the 
Agency  official  signs  the  document,  is  a 
contract  for  receipt  of  grant  funds  under 
the  Rural  Community  Development 
Initiative  (RCDI). 
BETWEEN   

a  private  or  public  or  tribal  organization, 
(Grantee  or  Intermediary)  and  the 
United  States  of  America  acting  through 
the  Rural  Housing  Service  (the  Agency), 
Department  of  Agriculture,  (Grantor),  for 
the  benefit  of  recipients  listed  in 
Grantee's  application  for  the  grant. 
WITNESSETH: 
The  principal  amount  of  the  grant  is 

$ (Grant  Funds).  Matching 

funds,  in  an  eunount  equal  to  the  grant 
funds,  will  be  provided  by  Grantee,  The 
Grantee  and  Grantor  will  execute  Form 
RD  1940-1,  "Request  for  Obligation  of 
Funds." 
WHEREAS, 

Grantee  will  provide  a  program  of 
financial  and  technical  assistance  to 
develop  the  capacity  and  ability  of 
nonprofit  organizations,  low-income 
rural  communities,  or  federally 
recognized  tribes  to  undertake  projects 
related  to  housing,  community  facilities, 
or  community  and  economic 
development  in  rural  areas; 

According  to  the  Paperwork 
Reduction  Acrt  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  0575-0180.  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  30 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  reviewing  the  collection  of 
information. 

NOW,  THEREFORE,  in  consideration 
of  the  grant; 
Grantee  agrees  that  Grantee  will: 
A.  Provide  a  program  of  financial  and 
technical  assistance  in  accordance  with 
the  proposal  outlined  in  the  application, 
(see  Attachment  A),  the  terms  of  which 
are  incorporated  with  this  Agreement 
and  must  be  adhered  to.  Any  changes  to 


the  approved  program  of  financial 
technical  assistance  must  be  approved 
in  writing  by  the  Grantor; 

B.  Use  Grant  Funds  only  for  the 
purposes  and  activities  specified  in  the 

•  application  package  approved  by  the 
Agency  including  the  approved  budget. 
Any  uses  not  provided  for  in  the 
approved  budget  must  be  approved  in 
writing  by  the  Agency  in  advance; 

C.  Charge  expenses  for  travel  and  per 
diem  that  will  not  exceed  the  rates  paid 
Agency  employees  for  similar  expenses. 
Grantees  and  recipients  will  be 
restricted  to  traveling  coach  class  on 
common  carrier  airlines.  Lodging  rates 
may  exceed  the  Government  rate  by  a 
maximum  of  20  percent.  Meals  and 
incidental  expenses  will  be  reimbursed 
at  the  same  rate  used  by  Agency 
employees,  which  is  based  upon 
location.  Mileage  and  gas  will  be 
reimbursed  at  the  existing  Government 
rate.  Rates  can  be  accessed  on  the 
Internet  at  http://policyworks.gov/ 
perdiem; 

D.  Charge  meeting  expenses  in 
accordance  with  31  U,S,C.  1345.  Grant 
funds  may  not  be  used  for  travel, 
transportation,  and  subsistence 
expenses  for  a  meeting.  Matching  funds 
may  be  used  to  pay  these  expenses.  Any 
meeting  or  training  not  delineated  in  the 
application  must  be  approved  by  the 
Agency  to  verify  compliance  with  31 
U.S.C.  1345. 

E.  Request  quarterly  reimbursement 
for  grant  activities  during  the  previous 
quarter.  Reimbursement  will  be  made 
on  a  pro  rata  basis  with  matching  funds. 
Form  SF  270,  "Request  for  Advance  or 
Reimbursement,"  will  be  used  to 
request  reimbursement.  A  project 
performance  report,  in  narrative  form, 
and  a  financial  report,  reflecting  the 
activities  conducted,  must  accompany 
the  request  for  reimbursement. 
Matching  fund  usage  must  be  included 
in  all  reports. 

F.  Provide  periodic  reports  as 
required  by  the  Grantor.  A  financial 
status  report  and  a  project  performance 
report  will  be  required  on  a  quarterly 
basis  (due  30  working  days  after  each 
calendar  quarter).  The  financial  status 
report  must  show  how  grant  funds  and 
matching  funds  have  been  used  to  date. 
A  final  report  may  serve  as  the  last 
quarterly  report.  Grantees  shall 
constantly  monitor  performance  to 
ensiu-e  that  time  schedules  are  being 
met  and  projected  goals  by  time  periods 
are  being  accomplished.  The  project 
performance  reports  shall  include,  but 
are  not  limited  to,  the  following: 

1.  Describe  the  activities  that  the 
funds  reflected  in  the  financial  status 
report  were  used  for; 
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2.  A  comparison  of  actual 
accomplishments  to  the  objectives  for 
that  period; 

3.  Reasons  why  established  objectives 
were  not  met,  if  applicable; 

4.  Problems,  delays,  or  adverse 
conditions  which  will  affect  attainment 
of  overall  program  objectives,  prevent 
meeting  time  schedules  or  objectives,  or 
preclude  the  attainment  of  particular 
objectives  during  established  time 
periods.  This  disclosure  shall  be 
accomplished  by  a  statement  of  the 
action  taken  or  planned  to  resolve  the 
situation; 

5.  Objectives  and  timetables 
established  for  the  next  reporting 
period; 

6.  If  available,  a  summary  of  the  race, 
sex,  and  national  origin  of  the  recipients 
and  a  summary  from  the  recipients  of 
the  race,  sex,  and  national  origin  of  the 
beneficiaries;  and 

7.  The  final  report  will  also  address 
the  following: 

(a)  What  have  been  the  most 
challenging  or  unexpected  aspects  of 
this  program? 

(b)  What  advice  would  you  give  to 
other  organizations  planning  a  similar 
program?  Please  include  strengths  and 
limitations  of  the  program.  If  you  had 
the  opportunity,  what  would  you  have 
done  differently? 

(c)  Are  there  any  post-grant  plans  for 
this  project?  If  yes,  how  will  they  be 
financed? 

(d)  If  an  innovative  approach  was 
used  successfully,  the  grantee  must 
describe  their  program  in  detail  for 
replication  by  other  organizations  and 
communities. 

G.  Consider  potential  recipients 
without  discrimination  as  to  race,  color, 
religion,  sex,  national  origin,  age. 
marital  status,  sexual  orientation,  or 
physical  or  mental  disability; 

H.  Ensure  that  any  services  or  training 
offered  by  the  recipient,  as  a  result  of 
the  financial  and  technical  assistance 
received,  must  be  made  available  to  all 
person's  in  the  recipient's  service  area 
without  discrimination  as  to  race,  color, 
religion,  sex,  national  origin,  age, 
marital  status,  sexual  orientation,  or 
physical  or  mental  disability  at 
reasonable  rates,  including  assessments, 
taxes,  or  fees.  Programs  and  activities 
must  be  delivered  from  accessible 
locations.  The  recipient  must  ensure 
that,  where  there  are  non-English 
speaking  populations,  materials  are 
provided  in  the  language  that  is  spoken; 

I.  Ensure  recipients  are  required  to 
place  nondiscrimination  statements  in 
advertisements,  notices,  pamphlets  and 
brochures  making  the  public  aware  of 
their  services.  The  Grantee  and  recipient 
are  required  to  provide  widespread 


outreach  and  public  notification  in 
promoting  any  type  of  training  or 
services  that  are  available  through  grant 
funds; 

J.  The  Grantee  must  collect  and 
maintain  data  on  recipients  by  race,  sex, 
and  national  origin.  The  grantee  must 
ensure  that  their  recipients  also  collect 
and  maintain  data  on  beneficiaries  by 
race,  sex,  and  national  origin  as  required 
by  Title  VI  of  the  Civil  Rights  Act  of 
1964  and  must  be  provided  to  the 
Agency  for  compliance  review 
purposes; 

K.  Upon  any  default  under  its 
representations  or  agreements  contained 
in  this  instrument,  Grantee,  at  the 
option  and  demand  of  Grantor,  will 
immediately  repay  to  Grantor  any 
legally  permitted  damages  together  with 
any  legally  permitted  interest  from  the 
date  of  the  default.  At  Grantor's 
election,  any  default  by  the  Grantee  will 
constitute  termination  of  the  grant 
thereby  causing  cancellation  of  Federal 
assistance  under  the  grant.  The 
provisions  of  this  Agreement  may  be 
enforced  by  Grantor,  without  regard  to 
prior  waivers  of  this  Agreement,  by 
proceedings  in  law  or  equity,  in  either 
Federal  or  State  courts  as  may  be 
deemed  necessary  by  Grantor  to  ensure 
compliance  with  the  provisions  of  this 
Agreement  and  the  laws  and  regulations 
under  which  this  grant  is  made; 

L.  Provide  Financial  Management 
Systems  that  will  include: 

1.  Accurate,  current,  and  complete 
disclosure  of  the  financial  results  of 
each  grant.  Financial  reporting  will  be 
on  an  accrual  basis; 

2.  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
grant-supported  activities.  Those 
records  shall  contain  information 
pertaining  to  grant  awards  and 
authorizations,  obligations,  unobligated 
balances,  assets,  liabilities,  outlays,  and 
income  related  to  Grant  Fimds  and 
matching  funds; 

3.  Effective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets.  Grantees  shall 
adequately  safeguard  all  such  assets  and 
shall  ensure  that  they  are  used  solely  for 
authorized  purposes; 

4.  Accounting  records  supported  by 
source  documentation;  and 

5.  Grantee  tracking  of  fund  usage  and 
records  that  show  matching  funds  and  ' 
grant  funds  are  used  in  equal 
proportions.  The  grantee  will  provide 
verifiable  documentation  regarding 
matching  fund  usage,  i.e.,  bank 
statements  or  copies  of  funding 
obligations  from  the  matching  source. 

M.  Retain  financial  records, 
supporting  documents,  statistical 
records,  and  all  other  records  pertinent 


to  the  grant  for  a  period  of  at  least  three 
years  after  grant  closing  except  that  the 
records  shall  be  retained  beyond  the 
three-year  period  if  audit  findings  have 
not  been  resolved.  Microfilm  or 
photocopies  or  similar  methods  may  be 
substituted  in  lieu  of  original  records. 
The  Grantor  and  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
documents,  papers,  and  records  of  the 
Grantee's  which  are  pertinent  to  the 
specific  grant  program  for  the  purpose 
of  making  audits,  examinations, 
excerpts,  and  transcripts; 

N.  Provide  an  A-133  audit  report  if 
$300,000  or  more  of  Federal  funds  are 
expended  in  a  1-year  period.  If  Federal 
funds  expended  during  a  1-year  period 
are  less  than  $300,000  and  there  is  an 
outstanding  loan  balance  of  $300,000  or 
-more,  an  audit  in  accordance  with 
generally  accepted  government  auditing 
standards  is  required.  If  Federal  funds 
expended  during  a  1-year  period  are  less 
than  $300,000  and  there  is  an 
outstanding  loan  balance  of  less  than 
$300,000.  a  management  report  may  be 
submitted  on  Forms  RD  442-2, 
"Statement  of  Budget,  Income  and 
Equity,"  and  442-3.  "Balance  Sheet"; 

0.  Not  encumber,  transfer,  or  dispose 
of  the  equipiAent  or  any  part  thereof, 
acquired  wholly  or  in  part  with  Grantor 
funds  without  the  written  consent  of  the 
Grantor;  and 

P.  Not  duplicate  other  program 
activities  for  which  monies  have  been 
received,  are  committed,  or  are  applied 
to  from  other  sources  (public  or  private). 

Grantor  agrees  that: 

A.  It  will  make  available  to  Grantee 
for  the  purpose  of  this  Agreement  funds 
in  an  amount  not  to  exceed  the  Grant 
Funds.  The  funds  will  be  disbursed  to 
Grantee  on  a  pro  rata  basis  with  the 
Grantee's  matching  funds;  and 

B.  At  its  sole  discretion  and  at  any 
time  may  give  any  consent,  deferment, 
subordination,  release,  satisfaction,  or 
termination  of  any  or  all  of  Grantee's 
grant  obligations,  with  or  without 
valuable  consideration,  upon  such  terms 
and  conditions  as  Grantor  may 
determine  to  be: 

1.  Advisable  to  further  the  purpose  of 
the  grant  or  to  protect  Grantor's 
financial  interest  therein;  and 

2.  Consistent  with  both  the  statutory 
purposes  of  the  grant  and  the  limitations 
of  the  statutory  authority  under  which 

it  is  made. 

Both  Parties  Agree: 

A.  Extensions  of  this  grant  agreement 
may  be  approved  by  the  Agency,  in 
writing,  provided  in  the  Agency's  sole 
discretion  the  extension  is  justified  and 
there  is  a  likelihood  that  the  grantee  can 
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when  both  the  Grantee  and  Grantor 
agree  that  the  continuation  of  the 
program  will  not  produce  beneficial 
results  commensurate  with  the  further 
expenditure  of  funds. 

IN  WITNESS  WHEREOF,  Grantee  has 
this  day  authorized  and  caused  this 
Agreement  to  be  executed  by 

Attest  '~ 

By 
(Grantee) 

(Title)    . 

Date 


UNITED  STATES  OF  AMERICA 
RURAL  HOUSING  SERVICE 
By 


(Grantor) 
Date 


(Name) 


(Title) 


Attachment  A 

(Application  proposal  submitted  by 
grantee.] 

(FR  Doc.  03-19316  Filed  7-29-03:  8:45  am] 

BILUNG  CODE  3410-XV-P 

ARCTIC  RESEARCH  COMMISSION 
Sunshine  Act  Notice 

July  28,  2003 

Meeting  notice  in  Federal  Register  of 
29th  July  is  corrected  to  read:  Notice  is 
hereby  given  that  the  U.S.  Arctic 
Research  Commission  will  hold  its  69th 
Meeting  in  Dutch  Harbor,  Alaska  on 
August  4th  thru  5th  and  continue  in 
Anchorage,  Alaska  on  August  6th,  2003. 
The  Business  Session  open  to  the  public 
will  convene  at  9  a.m.  Monday,  August 
4th.  The  Agenda  items  include: 

(1)  Call  to  order  and  approval  of  the 
Agenda. 

(2)  Approval  of  the  Minutes  of  the 
68th  Meeting. 

(3)  Reports  from  Congressional 
Liaisons. 

(4)  Agency  Reports. 

The  focus  of  the  Meeting  will  be 
reports  and  updates  on  programs  and 
research  projects  affecting  the  U.S. 
Arctic.  Presentations  include  a  review  of 
the  research  needs  for  civil 
infrastructure  in- Alaska. 

The  Business  Session  will  reconvene 
at  9  a.m.  Wednesday,  August  6th,  2003 
in  Anchorage,  Alaska.  An  Executive 
Session  will  follow  adjournment  of  the 
Business  Session. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs. 


Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass,  Executive  Director, 
Arctic  Research  Commission,  703-525- 
0111  or  TDD  703-306-0090. 

Garrett  W.  Brass, 

Executive  Director. 

[FR  Doc.  03-19512  Filed  7-28-03;  1:36  pro] 

BILLING  CODE  7555-01 -M 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Service  Annual  Survey 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  29, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230  (or  via  the 
Internet  at  DHynek@doc.gov]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ruth  Bramblett.  U.S. 
Census  Bureau,  Room  2775-FOB  3, 
Washington,  DC  20233-6500,  (301)  763- 
7089  or  via  e-mail  at 
ruth.ann.bramblett@census.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Today,  about  50  percent  of  all 
economic  activity  is  accounted  for  by 
services  that  are  narrowly  defined  to 
exclude  retail  and  wholesale  trade.  The 
Census  Bureau  currently  measures  the 
total  output  of  these  selected  service 
industries  annually  in  its  Service 
Annual  Survey.  This  survey  now  covers 
all  or  some  of  the  following  eight 
sectors:  Transportation  and 
Warehousing;  Information;  Finance  and 
Insurance;  Real  Estate  and  Rental  and 
Leasing;  Professional,  Scientific,  and 
Technical  Services;  Administration  and 
Support  and  Waste  Management  and 
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Remediation  Services;  Health  Care  and 
Social  Assistance;  Arts,  Entertainment, 
and  Recreation;  and  Other  Services. 

The  Census  Bureau  proposes  an 
expansion  of  the  Service  Annual  Survey 
to  provide  data  on  product  composition 
of  service  industry  output  and  to 
provide  data  that  will  improve  the 
quality  of  value-added  measures  for 
tJiese  service  industries. 

We  will  begin  to  implement, 
incrementally,  the  collection  of  detailed 
service  products  defined  in  the 
provisional  North  American  Product 
Classification  System  (NAPCS)  into  the 
2003  Service  Annual  Survey. 
Provisional  NAPCS  products  were 
added  to  the  2001  Service  Annual 
Survey  for  most  of  the  Information 
Sector  (NAICS  51,  except  512)  and 
Computer  Systems  Design  and  Related 
Services  (NAICS  5415).  For  2003,  we 
plan  to  add  provisional  NAPCS 
products  to  the  Motion  Picture  and 
Sound  Recording  Industries  (NAICS 
512)  and  to  selected  Financial  Services 
(NAICS  5231  and  5239).  In  the  2004 
Service  Annual  Survey,  we  will  begin 
collecting  NAPCS  product  detail  for 
Professional,  Scientific,  and  Technical 
Services  (NAICS  54);  Administrative 
Support  and  Waste  Management  and 
Remediation  Services  (NAICS  56);  and 
Hospitals  and  Nursing  and  Residential 
Care  Facilities  (NAICS  622  and  623).  We 
will  complete  NAPCS  product  coverage 
of  all  remaining  industries  in  the  2005 
Service  Annual  Survey. 

We  also  plan  to  collect  armual  data  on 
the  cost  of  selected  purchased  services 
and  materials  in  the  2003  Service 
Annual  Survey  for  the  following: 
Information  (NAICS  51);  selected 
Financial  Services  (NAICS  5231  and 
5239);  Professional,  Scientific,  and 
Technical  Services  (NAICS  54); 
Administrative  and  Support  and  Waste 
Management  and  Remediation  Services 
(NAICS  56);  and  Hospitals  and  Nursing 
and  Residential  Care  Facilities  (NAICS 
622  and  623).  For  the  2004  survey,  we 
will  begin  collecting  these  data  for  all 
remaining  industries  covered  in  the 
Service  Annual  Survey.  Key  data  items 
include  the  cost  of  materials  and 
supplies  other  than  for  resale  and 
contract  labor;  and  purchased 
telecommunications  services,  software 
and  data  processing  services, 
management  and  consulting  services, 
fuels,  electricity,  lease  and  rental 
payments,  and  all  other  purchased 
services.  The  availability  of  these  data 
will  greatly  improve  the  quality  of  the 
intermediate-inputs  and  value-added 
estimates  in  BEA's  annual  input-output 
and  GDP  by  industry  accounts.  Annual 
data  on  purchased  services  and 
materials  will  also  be  used  as  indicators 


to  update  census  year  data  collected  on 
the  Business  Expenses  Survey. 

The  Census  Bureau  is  authorized  by 
Title  13,  United  States  Code,  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses.  These  surveys  provide 
continuing  and  timely  national 
statistical  data  for  the  period  between 
economic  censuses. 

The  Bureau  of  Economic  Analysis 
(BEA),  the  primary  Federal  user  of  these 
annual  program  statistics,  uses  the 
information  in  developing  the  national 
income  and  product  accounts, 
compiling  benchmark  and  annual  input- 
output  tables,  and  computing  Gross 
Domestic  Product  (GDP)  by  industry. 
Agencies  of  the  U.S.  Department  of 
Transportation  (DOT)  use  the 
transportation  related  data  for  policy 
development  and  program  management 
and  evaluation.  The  Bureau  of  Labor 
Statistics  (BLS)  uses  the  data  as  inputs 
to  its  Producer  Price  Indexes  and  in 
developing  productivity  measurements. 
The  Centers  for  Medicare  and  Medicaid 
Services  (CMS)  uses  the  health  related 
data  in  the  development  of  the  National 
Health  Expenditure  Accounts.  The 
Federal  Communications  Commission 
(FCC)  uses  the  broadcasting  and 
telecommunications  data  as  a  means  for 
assessing  FCC  policy.  The  Census 
Bureau  uses  the  data  to  provide  new 
insight  into  changing  structural  and  cost 
conditions  that  will  impact  the  planning 
and  design  of  future  economic  census 
questionnaires.  Private  industry  also 
uses  the  data  as  a  tool  for  marketing 
analysis. 

Data  are  collected  from  all  of  the  - 
largest  firms  and  from  a  sample  of 
small-  and  medium-sized  businesses 
selected  using  a  stratified  sampling 
procedure.  The  samples  are  reselected 
periodically,  generally  at  5-year 
intervals.  The  largest  firms  continue  to 
be  canvassed  when  the  sample  is  re- 
drawn, while  nearly  all  of  the  small- 
and  medium-sized  firms  from  the  prior 
sample  are  replaced.  We  collect  these 
data  by  using  a  mail-out/mail-back 
survey  questionnaire. 

n.  Method  of  Collection 

We  collect  this  information  by  mail, 
fax,  and  telephone  follow-up. 

m.  Data 

OMB  Number:  0607-0422. 

Form  Number:  The  Service  Annual 
Survey  program  consists  of  260  forms 
which  are  too  numerous  to  list  here. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions,  and  Government  hospitals. 


Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Response:  On 
average,  we  expect  1  hour  and  30 
minutes  as  an  estimate. 

Estimated  Total  Annual  Burden 
Hours:  58,249  hours. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  for  fiscal  year 
2004  is  estimated  to  be  $1,270,993  based 
on  the  median  hourly  salary  of  $21.82 
for  accountants  and  auditors. 
(Occupational  Employment  Statistics — 
Bureau  of  Labor  Statistics  "2001 
National  Occupational  Employment  and 
Wage  Estimates")  http://www.bls.gov/ 
oes/2001/oesl3201 1  .htm. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  United 
States  Code;  Sections  182,  224,  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  25,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-19421  Filed  7-29-03:  8:45  am] 

BILUNG  CODE  351(M>7-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 
ACTION:  To  give  all  interested  parties  an 
opportunity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 
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List  CF  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  June  21,  2003-July  22,  2003 


•irm  name 


K  &  S  Optics.  Ir  c 


Atco  Products,  I  ic 


United  Speaker 
Mega  Sun,  Inc 

L  &  R  Precision 


Systems,  Inc 


Fooling,  Inc 


Innovative  Plast^ch 
PA-TED  Spring 


Fast  Heat,  Inc 


Genesee  Westei 

dustries,  Inc 
Sunset  Mold, 


LLC 
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Address 


,  Inc 

Company,  Inc 


Tryco  Tool  &  Ma  nufacturing  Co.,  Inc 


,  Inc  dba  MetalCraft  In- 


1080  Chenango  Street,  Binghamton,  NY 
13901. 


1002   Perfonnance   Road,    Forest,   VA 
24551 . 

6400  Youngerman  Circle,  Jacksonville, 

FL  32244. 
3301     Locust    Street,    St.    Louis,    MO 

63103. 

460  West  &  Sunburst  Ro«l,  Lynchburg, 
VA  24502 

1260  Kingsland  Drive,  Batavia,  IL  60510 

137  Vincent  P.  Kelly  Road,  Bristol,  CT 
06010. 

363  South  Jefferson  Street,  Orange,  NJ 
07050 

776     Oaklawn     Avenue,     Elmhurst,     II 

60126 
1250   W   124th   Avenue,   Westminster, 

CO  80234. 
727  Commerce  Drive,  Venice,  FL  34292 


Date  petition 
accepted 


27-Jun-03 

01^ul-03  . 

01-Jul-03  . 
01-vlul-03  . 

09-vJul-03  . 

09-Jul-03  .. 
11^ul-03  .. 

i6-Jul-03  .. 

16-Jul-03  .. 
21-Jul-03  .. 
22-Jul-03  .. 


Product 


Cylindrical  lenses  used  in  optical  instru- 
ments for  inspecting  semiconductors, 
telecommunication  devices  and  astro- 
nomical instruments. 

Seal  and  0-rings  for  the  automotive  and 
food  and  beverage  and  industrial 
equipment  industries. 

Loudspeakers. 

Commercial  and  residential  tanning 
beds  and  chemical  tanning  equip- 
ment. 

Machinery  parts  that  produce  parts  for 
cellular  telephones,  valves  and  med- 
ical equipment. 

Packaging  trays  of  vacuum  formed  ther- 
moplastic. 

Springs,  multiforms,  and  small  mechan- 
ical hand  and  power  tools  for  the  elec- 
tronics and  automotive  industries. 

Metal  stamped  parts  for  circuit  breakers, 
electrical  panels,  valves  and  housings, 
and  consumer  and  industrial  lighting. 

Hot  runner  systems. 

Stamped  and  sheet  metal  products  for 

the  automotive  industry. 
Injection  molds  for  rubber  or  plastic. 


The  petition  ;  were  submitted 
pursuant  to  Se  :tion  251  of  the  Trade  Act 
of  1974  (19  V.i.C.  2341).  Consequently, 
the  United  Stai  es  Department  of 
Commerce  has  initiated  separate 
investigations  o  determine  whether 
increased  impc  rts  into  the  United  States 
of  articles  like  jr  directly  competitive 
with  those  proi  luced  by  each  firm 
contributed  im  Dortantly  to  total  or 
partial  separati  jn  of  the  firm's  workers, 
or  threat  therec  f,  and  to  a  decrease  in 
sales  or  produc  tion  of  each  petitioning 
firm.  Any  part]  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearin  i  on  the  matter.  A 
request  for  a  he  aring  must  be  received 
by  Trade  Adjus  tment  Assistance,  Room 
7315,  Economi ;  Development 

U.S.  Department  of 


Administration 


Commerce,  Wa  ihington,  DC  20230,  no 


later  than  the  c 
tenth  calendar 


publication  of  I  lis  notice. 


ose  of  business  of  the 
lay  following  the 


The  Catalog  of 
Assistance  offici4l 
of  the  program  u 
are  submitted  is 
Assistance. 


Federal  Domestic 
program  number  and  title 
der  which  these  petitions  . 
1.313,  Trade  Adjustment 


2003. 


Dated:  July  23 
Anthony  J.  Meye  ' 

Coordinator.  Trai  fe 
Technical  Assistc  nee 
[FRDoc.  03-1 93C  8 
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DEPARTME^^■  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Yaudat  Mustafa  Taiyi  a.k.a.  Joseph 
Taiyi,  and  International  Business 
Services,  Ltd..  and  Top  Oil  Tools,  Ltd., 
and  Uni-Arab  Engineering  and  Oil  Field 
Services,  and  Jaime  Radi  Mustafa, 
a.k.a.  Radi  Mustafa  and  Nureddin 
Shariff  Sehweil,  a.k.a.  Dean  Sehweil 

Modification  of  Order  Temporarily 
Denying  Export  Privileges 

Through  the  Office  of  Export 
Enforcement  ("OEE"),  the  Bureau  of 
Industry  and  Security  ("BIS"),  U.S. 
Department  of  Commerce,  has  requested 
that  1  modify  the  order  ("TDO")  1  issued 
on  March  29,  2003,  pursuant  to  Section 
766.24  of  the  Export  Administration 
Regulations  (currently  codified  a  15  CFR 
730-774  (2003))  ("EAR"),i  temporarily 


Adjustment  and 
:e. 

Filed  7-29-03;  8:45  am] 


'  From  August  21.  1994  through  November  12, 
2000.  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924.  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  vk'as  August  3,  2000  (3 
CFR.  2000  Corap.  397  (2001)).  continued  the  EAR 
in  effect  under  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701-1707  (2000)) 
("lEEPA").  On  November  13,  2000.  the  Act  was 
reauthorized  and  it  remained  in  effect  through 
August  20.  2001.  Since  August  21.  2001.  the  Act  has 
been  in  lapse  and  the  President,  through  Executive 
Order  13222  of  August  17.  2001  (3  CFR.  2001 
Comp.  783  (2002)),  as  extended  by  the  Notice  of 


denying  all  U.S.  export  privileges  of 
Yaudat  Mustafa  Taiyi,  a.k.a.  Joseph 
Taiyi,  888  Cross  Gates  Boulevard, 
Slidell,  Louisiana  70458  ("Taiyi")  and 
International  Business  Services,  Ltd., 
700  Cause  Boulevard,  Suite  304,  Slidell, 
Louisiana  70458,  41  Chamale  Cove  East, 
Slidell,  Louisiana  70460,  and  2301 
Covington  Highway  190,  Slidell, 
Louisiana  70460  ("IBS").  Pursuant  to 
Sections  766.24(c)  and  766.23  of  the 
EAR,  the  TDO  also  applies  to  Top  Oil 
Tools  Ltd.  ("Top  Oil"),  41  Chamale 
Cove  East,  Slidell,  Louisiana  70460, 
which  is  related  to  IBS  and  Taiyi. 

BIS  states  in  its  June  20,  2003  request 
that,  based  upon  evidence  developed 
since  the  issuance  of  the  TDO,  it 
believes  that  the  following  entity  and 
individuals  are  also  related  to  Taiyi  and 
IBS,  and  that  applying  the  terms  of  the 
TDO  to  these  additional  related  persons 
is  necessary  to  prevent  evasion  thereof: 

1.  Uni-Arab  Engineering  and  Oil  Field 
Services  ("Uni-Arab"),  P.O.  Box 
46112,  Abu  Dhabi,  United  Arab 
Emirates,  and,  Al-Gaith  Tower, 
Hamden  Street,  Flat  No.  1202,  Abu 
Dhabi,  United  Arab  Emirates. 

2.  Jaime  Radi  Mustafa,  a.k.a.  Radi 
Mustafa  ("Radi  Mustafa"),  888  Cross 
Grates  Boulevard,  Slidell,  Louisiana 


August  14,  2002  (3  CFR.  2002  Comp.  306  (2003)), 
has  continued  the  EAR  in  effect  under  lEEPA. 
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70458,  and,  P.O.  Box  46112,  Abu 
Dhabi,  United  Arab  Emirates. 

3.  Nureddin  Shariff  Sehweil,  a.k.a.  Dean 
Sehweil  ("Sehweil").  888  Cross  Grates 
Boulevard,  Slidell,  Louisiana  70458, 
and,  106  Everest  Drive,  Slidell, 
Louisiana,  70461,  and,  P.O.  Box 
46112,  Abu  Dhabi,  United  Arab 
Emirates. 

(Collectively,  Uni-Arab,  Radi  Mustafa, 
and  Sehweil  are  referred  to  as 
"proposed  related  persons.") 

On  July  7,  2003,  attorneys 
representing  proposed  related  persons 
filed  a  timely  opposition  to  BIS's 
request  that  I  modify  the  TDO. 

On  July  14,  2003,  BIS  filed  its  Reply 
to  Respondents'  Opposition. 

Having  reviewed  all  submissions,  I 
have  found  the  following: 

•  A  close  relationship  in  the  conduct 
of  trade  or  business  existed  in  the  past, 
and  (Continues  to  exist,  between  the 
parties  subject  to  the  TDO  and  the 
proposed  related  persons; 

•  After  the  TDO  was  issued,  the 
proposed  related  persons  knew  of,  and 
participated  in,  attempted  export 

.transactions  in  violation  of  the  TDO; 
and 

•  The  proposed  related  persons  have 
engaged  in  business  activities  with 
Libya  concerning  items  subject  to  the 
EAR  without  obtaining  necessary 
authorization. 

Consequently,  I  have  determined  that 
it  is  necessary  to  name  the  above-named 
entity  and  individuals  as  persons 
related  to  Taiyi  and  IBS  in  order  to 
prevent  evasion  of  the  terms  and 
conditions  of  the  TDO. 

It  is  therefore  ordered  that  the  terms 
of  the  TDO  denying  the  export 
privileges  of  Taiyi  and  his  company  IBS, 
and  related  person  Top  Oil,  are  hereby 
made  applicable  to  Uni-Arab,  Radi 
Mustafa,  and  Sehweil  as  related 
persons. 

In  accordance  with  the  provisions  of 
Section  766.23(c)  of  the  EAR,  related 
persons  may  appeal  this  Order  by  filing 
a  full  wrritten  statement  in  support  of  the 
appeal  with  the  Office  of  the 
Administrative  Law  Judge,  U.S.  Coast 
Guard  ALJ  Docketing  Center,  40  South 
Gay  Street,  Baltimore,  Maryland  21202- 
4022. 

This  modification  of  the  TDO  is 
effective  immediately  and  shall  remain 
in  effect  unfil  the  expiration  of  the  TDO. 

A  copy  of  this  modification  to  the 
TDO  shall  be  served  on  Uni-Arab,  Radi 
Mustafa,  and  Sehweil,  and  shall  be 
published  in  the  Federal  Register. 


Entered  this  24th  day  of  July.  2003. 
Lisa  A.  Prager, 

Acting  Assistant  Secretary  for  Export 

Enforcement. 

(FR  Doc.  03-19303  Filed  7-29-03;  8:45  am) 

BILUNG  CODE  3S1IM>T-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A-570-855 

Certain  Non-Frozen  Apple  Juice 
Concentrate  From  the  People's 
Republic  of  Ctiina:  Preliminary  Results 
of  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 
ACTION:  Notice  of  Preliminary  Results  of 
New  Shipper  Review. 

SUMMARY:  The  Department  of  Commerce 
is  currently  conducting  a  new  shipper 
review  of  die  antidumping  duty  order 
on  non-fi-ozen  apple  juice  concentrate 
from  the  People's  Republic  of  China, 
covering  the  period  June  1,  2002, 
through  November  30,  2002. 

The  new  shipper  review  covers  one 
exporter:  Yantai  Golden  Tide  Fruits  & 
Vegetable  Food  Co.,  Ltd.  We 
preliminarily  determine  that  sales  of 
non-frozen  apple  juice  concentrate  from 
the  People's  Republic  of  China  were 
made  below  normal  value  during  the 
period  of  review  by  Yantai  Golden  Tide 
Fruits  &  Vegetable  Food  Co.,  Ltd. 

If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection  to  assess 
antidumping  duties  based  on  the 
difference  between  export  price  and 
normal  value  for  Yantai  Golden  Tide 
Fruits  &  Vegetable  Food  Co.,  Ltd. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  no  later 
than  90  days  from  the  date  of  issuance 
of  these  preliminary  results. 
EFFECTIVE  DATE:  July  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Twryman,  Stephen  Cho  or  John 
Brinkmann,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3534,  (202)  482-3798  or  (202)  482- 
4126.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Period  of  Review 

The  period  of  review  ("POR")  is  June 
1,  2002  through  November  30,  2002. 


Background 

On  December  17,  2002,  the 
Department  received  a  timely  request 
from  Yantai  Golden  Tide  Fruits  & 
Vegetable  Food  Co.,  Ltd.  ("Golden 
.  Tide"),  to  conduct  a  new  shipper 
review. 

On  January  30,  2003,  we  published  a 
notice  of  initiation  of  a  new  shipper 
review  of  the  antidumping  duty  order 
on  non-frozen.apple  juice  concentrate 
("AJC")  from  the  People's  Republic  of 
China  ("PRC").  See  Non-Frozen  Apple 
Juice  Concentrate  from  the  People's 
Republic  of  China:  Initiation  of 
Antidumping  New  Shipper  Review,  68 
FR  4762  (January  30,  2003).  On  January 
31,  2003,  the  Department  sent  a 
questionnaire  to  Golden  Tide  and 
received  a  response  on  March  21,  2003, 
and  a  response  to  a  supplemental 
questioimaire  on  April  2,  2003. 

On  June  26,  2003,  the  Department 
invited  interested  parties  to  comment  on 
surrogate  country  selection  and  to 
provide  publicly  available  information 
for  valuing  the  factors  of  production.  We 
received  a  response  from  Golden  Tide 
on  July  11.  2003. 

The  Petitioners  have  not  made  any 
written  submissions  in  this  proceeding.' 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
certain  non-frozen  apple  juice 
concentrate  (>AJC").  Certain  AJC  is 
defined  as  all  non-frozen  concentrated 
apple  juice  with  a  Brix  scale  of  40  or 
greater,  whether  or  not  containing 
added  sugar  or  other  sweetening  matter, 
and  whether  or  hot  fortified  with 
vitamins  or  minerals.  Excluded  from  the 
scope  of  this  order  are:  frozen 
concentrated  apple  juice;  non-frozen 
concentrated  apple  juice  that  has  been 
fermented;  and  non-frozen  concentrated 
apple  juice  to  which  spirits  have  been  " 
added. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  at  subheadings 
2106.90.52.00,  and  2009.70.00.20  before 
January  1,  2002.  and  2009.79.00.20  after 
Januar>'  1,  2002.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  is  dispositive.  * 

Separate  Rates  Determination 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ("NME") 
country  in  all  previous  antidumping 


'  Petitioners  are  Tree  Top,  Inc.,  Knouse  Foods 
Cooperative.  Inc..  Green  Valley  Packers.  Mason 
County  Fruit  Packers  CoKjp.  Inc.  and  Coloma 
Frozen  Foods.  Inc. 
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cases.  In  accoi  dance  with  Section 
771(18)(C){i)  c  f  the  Tariff  Act  of  1930.  as 
amended  ("thu  Act"),  any  determination 
that  a  foreign  i  :ountry  is  an  NME  shall 
remain  in  effe  :t  until  revoked  by  the 
Department.  ^  one  of  the  parties  to  this 
proceeding  ha  ve  contested  such 
treatment  in  tlis  review.  Moreover, 
parties  to  this  proceeding  have  not 
argued  that  thi !  PRC  AJC  industry  is  a 
market-orient<  d  industry. 

Therefore,  v  re  are  treating  the  PRC  as 
an  NME  couni  ry  within  the  meaning  of 
section  773(c)  of  the  Act.  We  allow 
companies  in  ^ME  countries  to  receive 
separate  antid  amping  duty  rates  for 
purposes  of  assessment  and  cash 
deposits  when  those  companies  can 
demonstrate  a  i  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exp  )rt  activities. 

To  establish  whether  a  company 
operating  in  ai  i  NME  country  is 
sufficiently  in  dependent  to  be  entitled 
to  a  separate  rite,  the  Department 
analyzes  each  exporting  entity  under  the 
test  establishe  i  in  the  Final 
Determinatior  of  Sales  at  Less  Than 
Fair  Value:  Sf  arkJers  from  the  People's 
Republic  of  CI  ina,  56  FR  20588  (May  6, 
1991)  ("Spark  ers"),  as  amplified  by  the 
Final  Determi  wtion  of  Sales  at  Less 
Than  Fair  Val  le:  Silicon  Carbide  from 
the  People's  R  ^public  of  China,  59  FR 
22585  (May  2.  1994)  {"Silicon' 
Carbide").  Un  ier  the  separate  rates 
criteria,  the  D(  partment  assigns  separate 
rates  in  NME  (  ases  only  if  the 
respondents  c;  in  demonstrate  the 
absence  of  hot  i  de  jure  and  de  facto 
governmental  control  over  export 
activities. 


Absence  of  De 


Jure  Control 


Evidence  su  pporting,  though  not 
requiring,  a  fii  ding  of  de  jure  absence 
of  govemmeni  control  over  export 
activities  includes:  1)  an  absence  of 
restrictive  stip  ulations  associated  with 
the  individual  exporter's  business  and 
export  license;;  2)  any  legislative 
enactments  decentralizing  control  of 
companies;  ar  d  3)  any  other  formal 
measures  by  tie  government 
decentralizing  control  of  companies. 

Golden  Tidd  has  placed  two 
documents  on  the  record  to  demonstrate 
absence  of  de  ure  government  control, 
"Foreign  Trad  3  Law  of  the  People's 
Republic  of  Cliina"  ("Foreign  'frade 
Law")  and  the  "Administrative 
Regulations  o:  the  People's  Republic  of 
China  Govern  ng  the  Registration  of 
Legal  Corpora  ions"  ("Administrative 
Regulations").  The  Foreign  Trade  Law 
grants  autonoi  ny  to  foreign  trade 
operators  in  n;  anagement  decisions  and 
establishes  accountability  for  their  own 
profits  and  losses.  Ln  prior  cases,  the 


Department  has  analyzed  the  Foreign 
Trade  Law  and  found  that  it  establishes 
an  absence  of  de  jure  control.  See,  e.g.. 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China,  60  FR  29571  (June  5, 
1995);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  63  FR  72255  (December  31, 
1998)  ("Mushrooms").  We  have  no  new 
information  in  this  segment  of  the 
proceeding  which  would  cause  us  to 
reconsider  this  determination. 

The  Administrative  Regulations 
safeguard  social  and  economic  order,  as 
well  as  establishing  an  administrative 
system  for  the  registration  of 
corporations.  The  Department  has 
reviewed  the  Administrative 
Regulations  and  concluded  that  they 
show  an  absence  of  de  jure  control  by 
requiring  companies  to  bear  civil 
liabilities  independently,  thereby 
decentralizing  control  of  companies. 

According  to  the  respondent,  AJC 
exports  are  not  affected  by  quota 
allocations  or  export  license 
requirements.  The  Department  has 
examined  the  record  in  this  case  and 
does  not  find  any  evidence  that  AJC 
exports  are  affected  by  quota  allocations 
or  export  license  requirements.  By 
contrast,  the  evidence  on  the  record 
demonstrates  that  the  producers/ 
exporters  have  the  autonomy  to  set  the 
price  at  whatever  level  they  wish 
through  independent  price  negotiations 
with  their  foreign  customers  and 
without  government  interference. 

Accordingly,  we  preliminarily 
determine  that  there  is  an  absence  of  de 
jure  government  control  over  export 
pricing  and  marketing  decisions  of  the 
respondent. 

Absence  of  De  Facto  Control 

De  facto  absence  of  government 
control  over  exports  is  based  on  four 
factors:  1)  whether  each  exporter  sets  its 
own  export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  2)  whether  each 
exporter  retains  the  proceeds  from  its 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses;  3)  whether  each 
exporter  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  4)  whether  each  exporter 
has  autonomy  from  the  government 
regarding  the  selection  of  management 
{see  Silicon  Carbide,  59  FR  at  22587; 
SpaMers,  56  FR  at  20589). 

As  stated  in  previous  cases,  there  is 
evidence  that  certain  enactments  of  the 


PRC  central  govenmient  have  not  been 
implemented  uniformly  among  different 
sectors  and/ or  jurisdictions  in  the  PRC. 
See  Mushrooms,  63  FR  at  72255. 
Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

The  Department  has  reviewed  the 
record  in  this  case  and  finds  the 
following  facts  about  the  respondent:  (1) 
it  establishes  its  own  export  prices;  (2) 
it  negotiates  contracts  without  guidance 
from  any  goverrmiental  entities  or 
organizations;  (3)  it  makes  its  own 
personnel  decisions;  (4)  it  retains  the 
proceeds  from  export  sales  and  uses 
profits  according  to  its  business  needs 
without  any  restrictions;  (5)  it  does  not 
coordinate  or  consult  with  other 
exporters  regarding  pricing  decisions. 

■The  information  on  the  record 
supports  a  preliminary  finding  that 
there  is  an  absence  of  de  facto 
goverrmiental  control  of  the  export 
functions  of  this  company. 
Consequently,  we  preliminarily 
determine  that  Golden  Tide  has  met  the 
criteria  for  the  application  of  a  separate 
rate. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Golden  Tide  to 
the  United  States  were  made  at  prices 
below  normal  value  ("NV"),  we 
compared  Golden  Tide's  export  price  to 
NV,  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice,  below. 

Export  Price 

For  the  sale  made  by  Golden  Tide 
during  the  POR  we  used  export  price,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States  prior  to  importation 
into  the  United  States  and  because  the 
constructed  export  price  methodology 
was  not  warranted  by  other 
circumstances. 

We  calculated  export  price  based  on 
Golden  Tide's  selling  price  to  an 
unaffiliated  purchaser.  In  accordance 
with  section  772(c)  of  the  Act,  we 
deducted  ft-om  this  price  amoimts  for 
foreign  inland  freight  from  plant  to 
warehouse  and  from  warehouse  to  port, 
foreign  brokerage  and  handling,  U.S. 
customs  broker  fees,  international 
freight,  U.S.  inland  freight  from  port  to 
warehouse,  U.S.  warehousing  expense, 
and  U.S.  customs  duty.  We  valued  the 
deductions  for  foreign  inland  freight, 
international  freight,  and  brokerage  and 
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handling  using  surrogate  data,  which 
was  based  on  Indian  freight  costs.  (Our 
surrogate-country  selection  is  discussed 
in  the  "Normal  Value"  section  of  this 
notice,  below.)  Because  ocean  freight 
was  provided  by  a  PRC-owned 
company,  we  valued  this  deduction 
using  amounts  charged  by  market- 
economy  providers.  ^ 

Normal  Value 
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Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  factors-of-production 
methodology  if:  (1)  the  subject 
merchandise  is  exported  from  an  NME 
country,  and  (2)  the  Department  finds 
that  the  available  information  does  not 
permit  the  calculation  of  NV  under 
section  773(a)  of  the  Act.  We  have  no 
basis  to  determine  that  the  available 
information  would  permit  the 
calculation  of  NV  using  PRC  prices  or 
costs.  Therefore,  we  calculated  NV 
based  on  factors  data  in  accordance  with 
section  773(c)  of  the  Act  and  19  CFR 
351.408(c). 

Under  the  factors-of-production 
methodology,  we  are  required  to  value, 
to  the  extent  possible,  the  NME 
producer's  inputs  in  a  market-economy 
country  that  is  at  a  comparable  level  of 
economic  development  and  that  is  a 
significant  producer  of  comparable 
merchandise.  We  chose  Poland,  a 
significant  producer  of  non-frozen  apple 
juice  concenfrate,  as  the  primary 
surrogate  counfry  on  the  basis  of  the 
criteria  set  out  in  sections  773(c)(2)(B) 
and  773(c)(4)  of  the  Act  and  in  19  CFR 
351.408(b).  Although  Poland  was  not  on 
the  Department's  list  of  most 
comparable  economies,  we  were  unable 
to  establish  that  these  comparable 
economies  were  significant  producers  of 
merchandise  comparable  to  non-frozen 
apple  juice  concentrate. 

We  nave  relied  upon  publicly 
available  values  from  Poland  for  the 
major  input,  juice  apples,  as  well  as  for 
electricity,  factory  overhead,  selling, 
general  and  administrative  expenses 
("SG&A"),  and  profit  ratios.  Because  we 
were  unable  to  obtain  Polish  data  to 
value  the  other  miscellaneous  factors  of 
production,  we  have  valued  these 
inputs  using  public  information  on  the 
record  for  India,  one  of  the  comparable 
economies  we  identified.  See  the  June 
17,  2003,  Memorandum  to  Audrey 
Twyman  from  Ron  Lorentzen,  "New 
Shipper  Review  for  Non-frozen  Apple 
Juice  Concentrate  from  the  People's 
Republic  of  China  (PRC):  Request  for  a 
List  of  Surrogate  Counfries." 

Because  some  of  the  Indian  data  was 
not  contemporaneous  with  the  POR  we 
inflated  the  values  to  the  POR  using  the 
Indian  wholesale  price  indices  ("WPI") 


published  by  the  International  Monetary 
Fimd.  See  the  July  23,  2003, 
Memorandum  to  Jeffrey  May  from  Susan 
Kuhbach.  "Surrogate  Selection  and 
Valuation  -  Non-Frozen  Apple  Juice 
Concentrate  from  China:  Yantai  Golden 
Tide  Fruits  &  Vegetable  Food  Co..  Ltd." 
{"Surrogate  Country  Memo"),  for  a 
further  discussion  of  our  surrogate 
selection,  which  is  on  file  in  the 
Department's  Central  Records  Unit  in 
Room  B-099  of  the  main  Department 
building  ("CRU"). 

Pursuant  to  the  Department's  factors- 
of-production  methodology  as  provided 
in  section  773(c)  of  the  Act  and  19  CFR 
351.408(c),  we  valued  Golden  Tide's 
reported  factors  of  production  by 
multiplying  them  by  the  following 
values^: 

Juice  Apples:  We  have  valued  juice 
apples  using  prices  of  juice  apples  in 
Poland,  covering  20  weeks  of  the  POR. 
This  information  was  provided  to  the 
Department  by  the  Foreign  Agriculture 
Service  ("FAS")  at  the  U.S.  Embassy  in 
Warsaw,  Poland,  which  obtained  it  from 
the  Polish  Foreign  Agricultural  Markets 
Monitoring  Unit/Foundation  for  Aid 
Programs  for  Agriculture  and  the 
Institute  of  Agricultural  Economics.  The 
average  value  of  these  20  weekly  prices 
is  $45.30  per  metric  ton. 

Processing  Agents:  We  valued 
pectinex  enzyme,  amylase  enzyme, 
bentonite,  gelatin,  silica  gel.  and 
activated  carbon  for  the  POR  using  the 
World  Trade  Atlas  data  for  India,  which 
is  based  on  data  reported  by  the  DGCI&S 
of  the  Ministry  of  Commerce,  which 
also  supplies  the  same  data  for  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India,  Volume  U:  Imports  ("Indian 
import  statistics"). 

Labor.  Pursuant  to  19  CFR 
35^.408(c)(3),  we  valued  labor  using  the 
regression-based  wage  rate  for  the  PRC 
published  by  Import  Administration  on 
its  website. 

Electricity  and  Steam  Coal:  To  value 
electricity,  we  used  Polish  industrial 
elecfricity  rate  data  from  the  Energy 
Prices  &■  Taxes  -  Quarterly  Statistics 
(Third  Quarter  2000)  published  by  the 
International  Energy  Agency.  We  used 
the  1999  price  and  inflated  it  to  the 
POR.  We  determined  that  the  most 
contemporaneous  and  detailed 
information  regarding  steam  coal  was 
from  the  Energy  Data  Directory  &■ 
Yearbook  (2001/2002)  published  by 
Tata  Energy  Research  Institute  ("TERI"). 
We  used  the  Indian  data  because,  unlike 


2  For  a  complete  description  of  the  factor  values 
used,  see  the  Memorandum  to  Susan  Kuhbach: 
"Factors  of  Production  Values  Used  for  the 
Preliminan,'  Results:  Yantai  Golden  Tide  Fruits  & 
Vegetable  Food  Co..  Ltd."  ("FOP Memo"),  dated 
July  23.  2003.  which  is  on  file  in  the  CRU. 


the  Polish  data,  the  Indian  price  of 
steam  coal  is  segregated  by  useful  heat 
value  ("UHV").  We  used  the  January 
2001  price  and  inflated  it  to  the  POR 
using  the  Indian  WPI. 

Factory  Overhead.  SG&A,  and  Profit: 
We  derived  ratios  for  factory  overhead, 
SG&A,  and  profit  using  the  2002 
financial  statement  of  Agros.  a  public 
company  in  Poland  that  produces 
products  similar  to  the  subject 
merchandise. 

Packing  Materials:  We  calculated 
values  for  aseptic  bags  and  labels  using 
the  World  Trade  Atlas  data  for  India  for 
the  POR.  We  converted  values  from  a 
per-kilogram  to  a  per-piece  basis,  where 
necessary. 

For  steel  drums,  we  could  not  find  a 
reliable  current  Indian  value.  Therefore, 
we  used  a  1994  Indonesian  price  and 
inflated  it  using  the  Indonesian  WPI. 

Inland  Freight  Rates:  To  value  truck 
freight  rates,  we  used  an  April  2002 
article  from  the  Iron  and  Steel 
Newsletter,  which  quotes  information 
derived  from  the  website, 
wwrw.infreight.com.  We  used  the  April 
2002  price  and  inflated  it  to  the  POR 
using  the  Indian  WPI.  With  regard  to 
rail  freight,  we  based  our  calculation  on 
posted  rail  rates  from  the  Indian 
Railways  at  http:// 
www.indianrailways.gov.in.  We 
calculated  an  average  per-kilometer  per- 
metric  ton  rate. 

International  Freight:  We  used  rates 
collected  from  the  Descartes  online 
system  to  value  Golden  Tide's 
international  freight. 

Brokerage  and  Handling:  The 
brokerage  and  handling  amount  we  used 
in  our  calculations  was  derived  from  an 
amount  charged  in  Indian  Rupees  by 
and  Indian  shipping  company.  This 
figure  was  taken  from  the  public  version 
of  a  U.S.  sales  listing  reported  in  the 
questionnaire  response  submitted  by 
Meltroll  Engineering  for  Stainless  Steel 
Bar  from  India;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review  and 
Partial  Rescission  of  Administrative 
Review.  65  FR  48965  (August  10.  2000) 
(placed  on  the  record  of  this  segment  of 
the  proceeding  on  July  23.  2003.  as  an 
attachment  to  the  FOP  Memo).  Because 
this  information  is  not 
contemporaneous  with  the  POR,  we 
adjusted  the  data  to  the  POR  by  using 
the  Indian  WPI. 

By-products:  Golden  Tide  reported  a 
by-product  resulting  from  production  of 
the  subject  merchandise,  apple  pomace. 
Because  we  were  unable  to  find  reliable 
values  in  any  potential  surrogate 
country  for  apple  pomace  we  used  U.S. 
prices.  We  will  continue  to  look  for  an 
appropriate  surrogate  for  purposes  of 
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the  final  resul 
valued  using 
published  by 


1  s.  Apple  pomace  was 

i  n  April  2000  study 

1  he  University  of  Georgia. 


Preliminary  Results  of  the  Review  period  June  1,  2002,  through  November 

We  preliminary  determine  that  the  ^^'  ^^°^- 

following  dumping  margin  exists  for  the 


Expor  er 


Producer 


Weighted-average  margin  percentage 


Yantai  Golden 
Vegetable 


Tde 


Fo<cl 


Fruits  & 
Co.,  Ltd. 


Yantai  Golden  Tide  Fruits  &  Vegetable  Food  Co.,  Ltd. 


12.36  % 
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included 
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results  of  this 
including  the 
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19  CFR  351.310(c).  any 
may  request  a  hearing 
of  the  date  of  publication 
\ny  hearing,  if  requested, 
J  iproximately  42  days  after 
of  this  notice,  or  the  first 
er.  Issues  raised  in 
limited  to  those  raised 
rebuttal  briefs.  Pursuant 
309(c),  interested  parties 
briefs  within  30  days 
ublication  of  this  notice. 

discussed  in  19  CFR 
rebuttal  briefs,  which 
to  issues  raised  in  the 
be  filed  not  later  than 
date  of  publication  of 

who  submit  case 
briefs  in  this  new 
are  requested  to  submit 
(1)  a  statement  of 
a  brief  summary  of  the 
an  electronic  version 


\e 


case 


<s 


mj  y 
tie 


argu  ment 
(2) 


pursuant  to 
the  Act. 


will  publish  the  final 
lew  shipper  review, 
1  esults  of  its  analysis  of 
any  such  written  briefs 
in  90  days  of  the  date  of 
preliminary  results, 
section  751(a)(2)(B)(iv)  of 
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applying  the 
entered  value 
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9  CFR  351.212(b),  the 
lates  an  assessment 
r  iporter  of  the  subject 
1  Jpon  issuance  of  the  final 
new  shipper  review,  if 
ustomer-specific 
3S  calculated  in  the  final 
abo  /e  de  minimis  {i.e.,  at  or 
perc  jnt),  the  Department  will 
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to  assess  antidumping 
priate  entries  by 
assessment  rate  to  the 
the  merchandise, 
purposes,  we  calculate 
i  fie  assessment  rates  for 
me  chandise  by  aggregating 
c  uties  due  for  all  U.S. 
laporter  and  dividing  the 
total  entered  value  of  the 
niporter.  The  Department 
;asse  >sment  instructions 


directly  to  the  U.S.  Bureau  of  Customs 
and  Border  Protection  within  15 
calendar  days  of  the  publication  of  the 
final  results  of  this  new  shipper  review 
in  the  Federal  Register. 

Cash  Deposit  Requirements  for  New 
Shipper  Review 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  Golden  Tide  of  AJC 
from  the  PRC  on  or  after  the  publication 
date  of  the  final  results  of  this  new 
shipper  review.  Instead,  the  following 
cash  deposit  requirements  will  be 
effective  upon  publication  of  the  final 
results  of  the  new  shipper  review  for  all 
shipments  from  Golden  Tide  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date:  (1)  for  subject 
merchandise  manufactured  and 
exported  by  Golden  Tide,  we  will 
require  a  cash  deposit  at  the  rate 
established  in  the  final  results;  and  (2) 
for  subject  merchandise  exported  by 
Golden  Tide  but  not  manufactured  by  it, 
the  cash  deposit  will  be  the  PRC 
countrywide  rate  (i.e.,  51.74  percent). 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(0  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  section 
751(a)(2)(B)  ofthe  Act  and  19  CFR 
351.214. 

Dated:  July  23,  2003. 
loseph  A.  Spelrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Under  Secretary. 

|FR  Doc.  03-19430  Filed  7-29-03:  8:45  am] 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-821] 

Certain  Hot-Rolled  Cart>on  Steel  Flat 
Products  From  India:  Extension  of 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  countervailing 
duty  administrative  review. 

EFFECTIVE  DATE:  July  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tipten  Troidl,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  ofthe  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary'  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  ofthe  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Background 

On  January  22,  2003,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  carbon  steel  flat  products 
from  India,  covering  the  period  April 
20,  2001,  through  December  31,  2002 
(see  68  FR  3009).  The  preliminary 
results  are  currently  due  no  later  than 
September  2,  2003. 
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Extension  of  Preliminary  Results  of 
Review 

In  this  administrative  review,  we  are 
currently  reviewing  new  subsidy 
allegations;  including:  debt  forgiv^ess, 
debt  restructuring,  suspension  of 
interest  payments,  and  debt-to-equity 
conversions.  In  addition,  we  are 
reviewing  numerous  programs  found 
countervailable  during  the  original 
investigation.  In  order  to  complete  our 
analysis,  we  not  only  require  additional 
information,  but  also  additional  time. 
See  July  24,  2003,  Memorandum  to 
Holly  A.  Kuga,  Acting  Deputy  Assistant 
Secretary,  RE:  Extension  of  Preliminary 
Results:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  from  India.  As  a  result,  it 
is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  original  time  limit.  Therefore,  the 
Department  is  extending  the  time  limits 
for  completion  ofthe  preliminary 
results  until  no  later  than  December  31, 
2003. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  ofthe  Act. 

Dated:  July  24,  2003. 

Holly  A.  Kuga,. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-19429  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  071703A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic:  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Exempted  Fishing  Permit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  an 

application  for  an  exempted  fishing 

permit;  request  for  comments. 

SUMMARY:  NMFS  announces  the  receipt 
of  an  application  for  an  exempted 
fishing  permit  (EFP)  from  Mr.  Jody 
Symons  on  behalf  of  Florida  Offshore 
Aquaculture,  Inc.  of  Madeira  Beach,  FL. 
If  granted,  the  EFP  would  authorize  a 
feasibility  study  for  24  months  of  net 
cage  culture  of  cobia,  mahi-mahi,  greater 
amberjack,  Florida  pompano,  red 
snapper  and  cubera  snapper  at  a  site 
approximately  33  statute  miles  (53  km) 
WSW.  of  John's  Pass,  FL.  According  to 


the  applicant,  the  purpose  of  the 
proposed  study  is  to  determine  the 
feasibility  to  grow  commercial 
quantities  of  native  fish  species  in  the 
offshore  environment  of  the  eastern  Gulf 
of  Mexico  using  mariculture  techniques. 
The  applicant  proposes  to  place 
hatchery-raised  juvenile  fish  in  net 
cages,  feed  them,  allow  them  to  grow  for 
approximately  4  months,  harvest  each 
cage  three  times  annually,  land  them  in 
Florida,  and  sell  them.  No  wild-caught 
fish  will  be  involved  in  this  studv. 
DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  eastern  time,  on 
August  29,  2003. 
ADDRESSES:  Comments  on  the 
application  must  be  mailed  to  Peter 
Eldridge,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-570- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  The 
application  and  related  documents  are 
available  for  review  upon  written 
request  to  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  727-570-5305;  fax:  727- 
570-5583;  e-mail: 
peter.eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  EFP  is 
requested  under  the  authority  ofthe 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  and  regulations  at 
50  CFR  600.745(b),  concerning  scientific 
research  activity,  exempted  fishing 
permits,  and  exempted  educational 
activity. 

Florida  Offshore  Aquaculture,  Inc.,  of 
Madeira  Beach,  FL  intends  to  conduct  a 
feasibility  study  for  24  months  to 
determine  if  it  is  practical  to  raise 
commercial  quantities  of  cobia,  mahi- 
mahi,  greater  amberjack,  red  snapper 
and  cubera  snapper  in  nets  at  a  site 
approximately  33  statute  miles  (53  km) 
WSW.  of  John's  Pass,  FL  (27°34.79'  N. 
lat.,  83°16.11'  W.  long.;  depth  109  ft 
(33.2  m)).  An  important  objective  ofthe 
project  is  to  determine  environmentally 
responsible  procedures  that  should  be 
employed  to  ensure  minimal 
environmental  impacts  on  native 
species  as  well  as  the  habitat 
surrounding  the  project,  which  will  be 
approximately  1  square  mile  in  area. 
The  proposed  site  is  over  sandy  bottom 
and  is  not  in  a  traditional  fishing  area 
for  recreational  and  commercial 
fisheries.  Thus,  there  should  be  minimal 
interaction  between  the  mariculture  site 
and  fishermen. 

Four  to  eight  Sea  Station  TM  cages 
will  be  deployed.  These  cages  have  a 
central  steel  support  spar  within  a  steel 
tubular  ring  with  spoke  lines  radiating 


from  the  top  and  bottom  of  the  spar  to 
the  ring  and  a  net  stretched  over  the 
outside  of  this  spar  and  cable  frame. 
This  design  is  self-supporting  and 
provides  total  encasement  ofthe  fish; 
each  cage  is  53  ft  (16  m)  tall  and  83  ft 
(25  m)  in  diameter  and  will  contain  a 
maximum  fish  biomass  of  165,000  lb 
(75,000  kg).  The  cages  utilize  a  net  made 
out  of  spectra  fiber  and  are  stretched 
tightly  over  the  entire  structure,  which 
greatly  reduces  the  possibility  of 
entanglement  by  sea  turtles  and  marine 
mammals.  The  cages  will  be  submerged 
except  during  harvesting  and  should 
pose  no  foreseeable  threat  to  sea  birds. 
Each  cage  will  be  attached  to  four 
2.000-kg  Danforth  anchors  to  prevent 
movement  from  the  site. 

The  stocking  schedule  is  as  follows: 
Cobia  will  be  the  first  species  stocked. 
There  will  be  four  6-month  stocking 
phases.  During  the  first  phase,  four 
cages  will  be  deployed,  stocked  and 
harvested;  during  the  second  phase 
stocking  and  harvesting  of  the  initial 
four  cages  will  continue;  during  the 
third  phase  four  additional  cages  will  be 
deployed  with  cobia.  mahi-mahi,  greater 
amberjack,  Florida  pompano,  red 
snapper  and  cubera  snapper.  During  the 
fourth  phase  stocking  and  harvesting  of 
all  species  will  occur. 

Disease-free  fingerlings  will  be 
obtained  from  the  Aquaculture  Center  of 
the  Florida  Keys  (59300  Overseas 
Highway,  Marathon,  FL.  phone  305- 
743-6135)  and  the  Marine  Science 
Institute  ofthe  University  of  Texas  (750 
Channel  View  Drive,  Port  Aransas,  TX, 
phone  361-749-6795).  In  the  event  that 
the  fish  in  the  cages  develop  diseases  or 
parasites  from  wild  sources  and 
treatments  are  indicated,  they  will  be 
treated  with  U.S.  Food  and  Drug 
Administration  (FDA)-approved 
vaccines,  drugs  or  antibiotics  only.  This 
will  be  done  in  their  feed  or,  in  the 
extreme  case,  the  cage(s)  will  be 
enclosed  with  material  and  will  be 
treated  with  U.S.  FDA-approved 
vaccines,  drugs  or  antibiotics  in 
solution.  If  any  fish  are  found  to  have 
commutable  virus,  the  entire  population 
of  the  affected  cage  will  be  immediately 
removed  and  destroyed.  The  brood 
stock  and  their  spawn  will  be 
genetically  tagged  using  the  satellite 
DNA  method.  The  Florida  Fish  and 
Wildlife  Conservation  Commission 
(FFWCC)  facility  at  Port  Manatee,  FL, 
will  conduct  this  phase  of  the  research. 

Feeds  for  this  project  will  be 
commercially  manufactured  diets 
formulated  for  the  species  being  fed 
from  established  aquaculture  feed 
companies.  The  pelletized  feeds  will 
contain  essential  feed  ingredients  only 
and  will  minimize  introduction  of 
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materials  not » itilized  in  the  digestive 
process  of  the  ^row  out  species.  No 
bycatch  from  i  ny  fisheries  will  be  used 
as  a  source  of  ood  for  this  project. 

There  will  b ;  a  comprehensive 
environmenta  monitoring  program  for 
the  project  de^  eloped  by  the 
Environmenta  Protection  Agency.  The 
monitoring  pnigram  is  described  in 
Appendix  2  of  the  environmental 
assessment  pn  pared  for  granting  of  an 
EFP  for  the  pnject.  should  the  project 
be  approved.  J  i  copy  of  the 
environmental  assessment  can  be 
obtained  from  Peter  J.  Eldridge  (see 
ADDRESSES). 

The  monitoring  program  will  utilize  a 
transect  appro  ich  to  sampling.  Benthic 
and  water  qua  ity  samples  will  be 
collected  at  injervals  on  two  transects 
passing  throug  i  the  center  of  the  cluster 
of  cages.  Each  ;ransect  will  be  2  km  in 
length,  and  th<  transects  intersect  at  the 
center  of  the  ci  ige  cluster.  The  first 
transect  lies  pj  rallel  to  the  predominate 
current  directi  an,  and  the  second 
transect  lies  p«  rpendicular  to  the  first, 
or  the  predom  nate  current.  Control 
samples,  watei  and  benthos  unaffected 
by  cage  operat  ons,  will  be  collected  at 
the  end  of  eacl  i  transect.  Prior  to 
sampling,  a  de  icription  of  the 
bathymetric  ai  d  topographic 
characteristics  of  the  mariculture  site 
will  be  conducted. 

During  each  sampling  event,  at  the 
begirming  and  end  of  the  period  of 
active  samplin  5,  sea  surface  conditions 
(wind,  wave  a:  iplitude  and  frequency, 
rain,  cloud  co\  er,  and  air  temperature) 
will  be  recorde  d.  Also,  current  stocking 
density,  feedir  3,  rate  reported  on  a  per- 
cage  and  total-  arm  basis,  and  an 
analysis  of  fee(   contents  (feed  label 
information)  v>  ill  be  noted. 

Physical  anc  chemical  water  quality 
parameters  wi  1  include  dissolved 
oxygen,  salinit  y,  temperature,  turbidity, 
total  suspended  solids,  chlorophyll, 
ammonia-N,  n  trite-N,  nitrate-N  and 
total  phosphat ;.  The  above  water 
quality  parame  ters  will  be  assessed  at 
mid-water  and  a  meter  from  the  bottom 
at  each  of  the  ^  /ater  quality  sampling 
sites.  Current  s  peed  and  direction  will 
be  measured  a  each  sampling  event. 
The  results  of  1  sach  monthly  monitoring 
event  will  be  s  abmitted  to  the  U.S. 
Environmenta  Protection  Agency 
within  60  wor  :ing  days  of  sample 
collection.  Spe  cifications  in  the 
monitoring  pre  gram  are  subject  to 
modiHcation. 

NMFS  inten  Is  to  add  the  following 
conditions  to  a  ny  issuance  of  the  EFP  to 
ensure  that  the  re  are  no  significant 
impacts  on  the  environment  or  on  our 
enforcement  e  forts  regarding  existing 


prohibitions  on  the  taking  of  these 
species. 

Proposed  Conditions 

1.  Applicant  must  notify  NMFS  of  any 
changes  to  the  list  of  hatcheries  to  be 
used. 

2.  All  fingerlings  must  be  certified  by 
the  hatchery  to  be  disease-free  prior  to 
placement  in  the  cages. 

3.  Only  chemotherapeutants  approved 
by  FDA  or  prescribed  by  a  qualified 
veterinarian  may  be  used. 

4.  Use  of  toxic  chemicals  as  defined 
in  50  CFR  622.2  to  control  fouling  of 
nets  is  prohibited. 

5.  Immediate  notification  must  be 
provided  to  NMFS  if  any  of  the 
following  events  occur: 

a.  damage  to  cages  or  malfunction  of 
supporting  structures: 

b.  large-scale  escapement,  i.e.,  loss  of 
more  than  20  percent  of  a  cage 
population: 

c.  Major  disease  outbreak  resulting  in 
mortalities  exceeding  10  percent;  or 

d.  entanglements  of  marine  mammals 
or  endangered  or  threatened  sea  turtles. 

6.  Quarterly  reports  are  required 
beginning  90  days  after  anchoring  cages 
in  site  on: 

a.  any  disease  occurrence; 

b.  any  use  of  chemotherapeutants 
approved  by  FDA  or  prescribed  by  a 
qualified  veterinarian; 

c.  outcome  of  any  events  requiring 
immediate  notification  (see  5  above); 

d.  changes  in  faunal  composition  of 
the  area  around  the  experimental  site; 

e.  substrate  and  water  quality 
monitoring; 

f.  harvests  of  maricultured  fish 
species. 

7.  The  following  samples/records 
must  be  maintained  a  minimum  of  at 
least  one  year  after  the  termination  of 
the  EFP  and  made  available  for 
inspection: 

a.  sources  of  feed  including  batch 
codes: 

b.  sources  of  each  group  of  fish 
stocked  including: 

1.  total  number  of  fish  by  species: 

2.  estimated  size  of  fish; 

3.  date  of  each  introduction/stocking; 

4.  name,  address  and  phone  number 
of  suppliers(s); 

5.  disease  status  of  supplier's  facility 
including,  name,  address,  and  phone 
number  of  analytical  facilities  assessing 
disease  status: 

6.  samples  of  frozen  specimens  of 
each  group  of  fish  including  fish 
harvested  from  cages,  and  during  any 
unusual  morbidity  or  mortality  events 
as  per  USDA  standards;  and, 

7.  phase  one  fry  will  be  satellite  DNA 
documented  by  FFWCC  geneticists  at 
Port  of  Manatee  Hatchery. 


8.  Fish  must  be  maintained  intact 
through  offloading  ashore.  Fish  will  be 
placed  in  live  haul  containers  located 
on  the  harvest  vessels,  brought  to  shore, 
and  loaded  on  live  haul  trucks  for  sale 
to  traditional  live  markets.  Any  fish  over 
the  capacity  of  the  live  market  will  be 
processed  at  Double  D  Seafood  in  St. 
Petersburg,  FL  and  sold.  Once 
harvested,  the  maricultured  fish  must  be 
reported  in  accordance  with  state  and 
Federal  reporting  requirements.  Sale  is 
allowed  only  to  dealers  licensed  by 
Florida  to  sell  maricultured  fishery 
products  landed  in  Florida. 

9.  Not  less  than  24  hours  prior  to 
harvest,  provide  the  following 
information  to  the  NMFS  Law 
Enforcement  Office,  Southeast  Region, 
St.  Petersburg,  FL,  (727-570-5344): 
date,  port,  and  facility  at  which 
maricultured  product  will  be  landed 
and  name(s)  and  phone  number(s)  of 
licensed  dealer(s)  receiving  the  fish. 

10.  NMFS  retains  the  authority  to 
make  periodic  inspections  of 
mariculture  operations  and  records.  If 
the  applicant  becomes  a  certified 
Florida  aquaculturist,  the  applicant 
must  notify  NMFS  Law  Enforcement  of 
the  annual  unique  serial  number 
required  on  all  mariculture  records, 
including  sales,  and  the  records  must  be 
made  available  for  inspection  by 
authorized  officers  and  maintained  for 
the  duration  of  the  EFP  plus  1  year. 

11.  NMFS  has  the  authority  to 
suspend  or  revoke  the  EFP  if:  the 
application  is  found  to  contain  false, 
incomplete,  or  inaccurate  information; 
the  applicant  fails  to  comply  with  its 
terms  and  conditions;  significant  new 
information  becomes  available 
indicating  that  one  of  the  conditions  for 
denial  of  the  EFP  application  applies 
(See  50  CFR  600.745(b)(8)).  Revocation 
will  require  a  General  Counsel 
enforcement  action  per  600.745(b)(8) 
and  15  CFR  904  regulations. 

12.  Issuance  of  the  EFP  does  not 
eliminate  the  need  for  the  applicant  to 
obtain  any  other  Federal,  state,  or  local 
authorizations  required  by  law. 

Based  on  a  preliminary  review,  NMFS 
finds  that  this  application  warrants 
further  consideration  and  is  considering 
issuing  an  EFP.  A  final  decision  on 
issuance  of  the  EFP  will  depend  on  a 
NMFS  review  of  public  comments 
received  on  the  application,  conclusions 
of  environmental  analyses  conducted 
pursuant  to  the  National  Environmental 
Policy  Act,  and  consultations  with 
Florida,  the  Gulf  of  Mexico  Fishery 
Management  Council,  the  U.S.  Coast 
Guard  and  the  Environmental  Protection 
Agency.  The  applicant  requests  a  24- 
month  effective  period  for  the  EFP. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  25,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-19376  Filed  7-29-03;  8:45  am] 

BILLING  CODE  3510-22-8 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

July  25,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  July  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  informaUon  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  board  of  each  Customs  port,  call 
(202)  927-5850,  or  refer  to  the  Bureau 
of  Customs  and  Border  Protection 
website  at  http://wwrw.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  68565,  published  on 
November  12,  2002. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  25.  2003. 

Commissioner, 
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Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1,  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  period  which  began  on  January  1, 
2003  and  extends  through  December  31, 
2003. 

Effective  on  July  30,  2003,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

340/640 

347/348 

351/651  

443 

448 

2,364,567  dozen. 
3,189,686  dozen. 
528,595  dozen. 
83,094  numbers. 
54,010  dozen. 

^  The  limits  have  nol  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  03-19423  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Specific  Limit  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Mexico 

July  25,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  increasing  a  limit. 

EFFECTIVE  DATE:  July  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 


to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11851  of  March  3.  1972.  as 
amended. 

The  limit  for  Category  443  is  being 
increased  for  swing  and  carryover. 

The  limit  does  not  apply  to  NAFTA 
(North  American  Free  Trade  Agreement) 
originating  goods,  as  defined  in  Armex 
300-B,  Chapter  4  and  Annex  401  of  the 
agreement.  In  addition,  this  limit  does 
not  apply  to  textile  and  apparel  goods, 
assembled  in  Mexico,  in  which  all  fabric 
components  were  wholly  formed  and 
cut  in  the  United  States,  entered  under 
the  United  States  Harmonized  Tariff 
Schedule  heading  9802.00.90. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registernotice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  57408,  published  on 
September  10,  2002. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

The  Committee  for  the  Implementation  of 
Textile  Agreements 

July  25,2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington,  DC  20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  3,  2002  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  period  which  began  on  January  1,  2003 
and  extends  through  December  31.  2003.  The 
levels  established  in  that  directive  do  not 
apply  to  NAFTA  (North  American  Free  Trade 
Agreement)  originating  goods,  as  defined  in 
Annex  300-B.  Chapter  4  and  Annex  401  of 
NAFTA  or  to  textile  and  apparel  goods, 
assembled  in  Mexico,  in  which  all  fabric 
components  were  wholly  formed  and  cut  in 
the  United  States,  entered  under  the  United 
States  Harmonized  Tariff  Schedule  heading 
9802.00.90. 

Effective  on  July  30,  2003,  you  are  directed 
to  increase  the  current  limit  for  Category  443    . 
to  249,790  numbers  ',  pursuant  to  the 
provisions  of  the  NAFTA. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


'  The  limit  has  not  been  adjusted  to  account  lor 
any  imports  exported  after  Deceml>er  31.  2002. 
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Sincerely, 
James  C.  Leonard  III, 
Chairman,  Coi  imittee  for  the  Implementation 
of  Textile  Agri  ements. 
[FR  Doc.  03-1  1424  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  3910-OR-S 


COMMITTEE 


FOR  THE 


IMPLEMENTV^TION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Export  Visa 
Arrangement  for  Certain  Cotton,  Wool 
and  Man-Made  Fit>er  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Vietnam 


July  24.  2003 
agency:  Conimittee 
Implementat 
(CITA) 

ACTION:  Issuihg 
Commission!  sr 
Border  Protei  :ti 


visa  requiren  lents 


date:  August  11,  2003. 
INFORMATION  CONTACT: 

Bhati  agar,  International  Trade 
fice  of  Textiles  and 
Department  of  Commerce, 


EFFECTIVE 
FOR  FURTHER 
Shikha 
Specialist,  O 
Apparel,  U 
(202)  482-341)0 
SUPPLEMENTARY 


for  the 
on  of  Textile  Agreements 


a  directive  to  the 
Bureau  of  Customs  and 
on  establishing  export 


INFORMATION: 


Authority:  S  ection  204  of  the  Agricultural 
Act  of  1956,  ai  amended  (7  U.S.C.  1854); 
Executive OrdV  11651  of  March  3,  1972, 
amended. 

Pursuant  ti  >  Annex  C  of  the  Bilateral 
Textile  Agre<  ment,  dated  July  17,  2003, 
the  Govemm  ents  of  the  United  States 
and  the  Socii  liist  Republic  of  Vietnam 
agreed  to  est;  iblish  a  new  Export  Visa 
ArrangemenI  for  certain  cotton,  wool 
and  man-mai  le  fiber  textiles  and  textile 
products  sub  ect  to  specific  quota  limits, 
as  detailed  ii  the  notice  and  letter  to  the 
Commission!  ir,  Bureau  of  Customs  and 
Border  Prote otion,  published  in  the 
Federal  Register  on  May  16,  2003  (see 
68  FR  26575  ,  produced  or 
manufacture  1  in  Vietnam  and  exported 
from  Vietnai  i  on  and  after  August  11, 
2003. 

A  descript  on  of  the  textile  and 
apparel  catej  ories  in  terms  of  HTS 
numbers  is  a  /ailable  in  the 
CORRELATI  DN:  Textile  and  Apparel 
Categories  w  th  the  Harmonized  Tariff 
Schedule  of  he  United  States  (see 
Federal  Regikter  notice  68  FR  1599, 
published  on  January  13.  2003). 

Interested  Dersons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  tha  are  entered  into  the 
United  Statei ;  for  consumption,  or 
withdrawn  fi  om  warehouse  for 
consumptior ,  on  and  after  August  11, 
2003  will  mf  et  the  visa  requirements  set 


forth  in  the  letter  published  below  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  24.  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricuhural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Export  Visa  Arrangement  in  Annex  C  of  the 
Bilateral  Textile  Agreement,  dated  July  17, 
2003,  between  the  Governments  of  the 
United  States  and  the  Socialist  Republic  of 
Vietnam,  you  are  directed  to  prohibit, 
effective  on  August  11,  2003,  entry  into  the 
Customs  territory  of  the  United  States  (i.e., 
the  50  states,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products  subject  to  specific  quota  limits,  as 
detailed  in  the  directive  dated  May  12,  2003, 
produced  or  manufactured  in  Vietnam  and 
exported  from  Vietnam  on  and  after  August 
11,  2003,  for  which  the  Government  of 
Vietnam  has  not  issued  an  appropriate  export 
visa  fully  described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  become  subject  to  import  quota, 
the  additional,  merged  or  part  category (s) 
automatically  shall  be  included  in  the 
coverage  of  this  visa  arrangement. 
Merchandise  in  the  additional,  merged  or 
part  category(s)  exported  on  or  after  the  date 
the  category(s)  becomes  subject  to  import 
quotas  shall  require  a  visa. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products,  in  the  form  of  a  circular  stamped 
marking  in  blue  ink  appearing  on  the  front 
of  the  original  commercial  invoice  or 
successor  document.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the  following 
information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  code  specified  by  the 
International  Organization  for 
Standardization  (ISO)  for  Vietnam  (the  code 
for  the  Vietnam  is  "VN"),  and  a  six  digit 
numerical  serial  number  identifying  the 
shipment;  e.g..  3VN123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  and  the  printed 
name  of  the  issuing  official  authorized  by  the 
Government  of  Vietnam. 


4.  The  correct  category(s),  merged 
category (s),  part  category (s),  quantity (s)  and 
unit(s)  of  quantity  of  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  Correlation  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  StateslHTSUS),  annotated,  or 
successor  documents  shall  be  reported  in  the 
spaces  provided  within  the  visa  stamp  (e.g., 
"Cat.  340-510  DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Visaed  quantities  are  rounded  to 
the  closest  whole'number  if  the  quantity 
exported  exceeds  one  whole  unit,  but  is  less 
than  the  next  whole  unit.  Half  units  are 
rounded  up.  If  the  quantity  visaed  is  less 
than  one  unit,  the  shipment  is  rounded 
upwards  to  one  unit.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment.  For  example,  quota 
Category  340/640  may  be  visaed  as  "Category 
340/640"  or  if  the  shipment  consists  solely 
of  Category  340  mercbandise,  the  shipment 
may  be  visaed  as  "Category  340"  but  not  as 
"Category  640.", 

The  Bureau  of  Customs  and  Border 
Protection  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

The  complete  name  and  address  of  the 
company(sj  actually  involved  in  the 
manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  or  a  visa  waiver  must  be 
presented  to  Customs  before  any  portion  of 
the  shipment  will  be  released.  A  visa  waiver 
may  be  issued  by  the  U.S.  Department  of 
Commerce  at  the  request  of  the  Government 
of  the  Socialist  Republic  of  Vietnam  through 
its  Embassy  in  Washington,  DC.  The  waiver, 
if  used,  only  waives  the  requirement  to 
present  a  visa  with  the  shipment.  It  does  not 
waive  the  quota  requirements.  Visa  waivers 
will  only  be  issued  for  classification 
purposes  or  for  one-time  special  purpose 
shipments  that  are  not  part  of  an  ongoing 
commercial  enterprise. 

If  the  visaed  invoice  is  deficient,  Customs 
will  not  return  the  original  document  after 
entry,  but  will  provide  a  certified  copy  of  that 
visaed  invoice  for  use  in  obtaining  a  new 
correct  original  visaed  invoice,  or  a  visa 
waiver. 

If  a  shipment  from  Vietnam  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made,  the  shipment  shall  be 
charged  to  any  applicable  category  limit 
whether  or  not  a  replacement  visa  or  waiver 
is  provided. 
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Other  Provisions 

The  date  of  export  is  the  actual  date  the 
merchandise  leaves  Vietnam.  For 
merchandise  exported  by  vessel  or  carrier, 
this  is  the  date  on  which  the  merchandise 
leaves  the  last  port  in  Vietnam. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 


sample  shipments  valued  at  U.S.  $800  or  less 
do  not  require  an  export  visa  for  entry  and 
shall  not  be  charged  to  existing  quota  levels. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).- 

This  letter  will  be  published  in  the  Federal 
Register. 


Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

The  Socialist  Republic  of  Vietnam,  Ministry 
of  Trade 

BILLING  CODE  3$1(HDR-S 
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[FR  Doc.  03-19422  Filed  7-29-03;  8:45  am] 

BILLING  CODE  3S10-OR-C 

DEPARTMENT  OF  DEFENSE 

[0MB  Control  Number  0704-0369] 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Rights  in 
Technical  Data  and  Computer  Software 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  for  use  through  November  3Q, 
2003.  DoD  proposes  that  OMB  extend  its 
approval  for  use  through  November  30, 
2006. 

DATES:  DoD  wilfconsider  all  comments 
received  by  September  29,  2003. 
ADDRESSES:  Respondents  may  submit 
comments  direcUy  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd. mil.  Please  cite  OMB 
Control  Niunber  0704-0369  in  the 
subject  line  of  e-mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Euclides  Barrera, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0369. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 


comments  on  the  World  Wide  Web  at 
h  ttp  -.//emissary,  acq.  osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Euclides  Barrera,  (703)  602-0296.  The 
information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at: 
http://www.acq.osd.mil/dp/dars/ 
dfars.html.  Paper  copies  are  available 
from  Mr.  Euclides  Barrera, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062. 

SUPPLEMENTARY  INFORMATION:  Title  and 
OMB  Number:  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  Subpart  227.71,  Rights  in 
Technical  Data,  and  Subpart  227.72, 
Rights  in  Computer  Software  and 
Computer  Software  Documentation,  and 
related  provisions  and  clauses  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS);  OMB  Control 
Number  0704-0369. 

Needs  and  Uses:  DFARS  Subparts 
227.71  and  227.72  prescribe  the  use  of 
solicitation  provisions  and  contract 
clauses  containing  information 
collection  requirements  that  are 
associated  with  rights  in  technical  data 
and  computer  software.  DoD  needs  this 
information  to  implement  10  U.S.C. 
2320,  Rights  in  technical  data,  and  10 
U.S.C.  2321,  Validation  of  proprietary 
data  restrictions.  DoD  uses  the 
information  to  recognize  and  protect 
contractor  rights  in  technical  data  and 
computer  software  that  are  associated 
with  privately  funded  developments; 
and  to  ensure  that  technical  data 
delivered  under  a  contract  is  complete 
and  accurate  and  satisfies  contract 
requirements. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 
Annual  Burden  Hours:  1,235,970. 
Number  of  Respondents:  54,925. 
Responses  Per  Respondent:  26. 
Annual  Responses:  1,403,170. 
Average  Burden  Per  Response:  .9 
hours. 
Frequency:  On  occasion. 

Summary  of  Information  Collection 

DoD  uses  the  following  DFARS 
provisions  and  clauses  in  solicitations 
and  contracts  to  require  offerors  and 
contractors  to  identify  and  mark  data  or 
software  requiring  protection  ft-om 
unauthorized  release  or  disclosure  in 
accordance  with  10  U.S.C.  2320: 

252.227-7013,  Rights  in  Technical 
Data'Noncommercial  Items. 

252.227-7014,  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation. 


252.227-7017,  Identification  and 
Assertion  of  Use,  Release,  or  Disclosure 
Restrictions. 

252.227-7018,  Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovation  Research  (SBIR)  Program. 

In  accordance  with  10  U.S.C. 
2320(a)(2)(D),  DoD  may  disclose  limited 
rights  data  to  persons  outside  the 
Government,  or  allow  those  persons  to 
use  limited  rights  data,  if  the  recipient 
agrees  not  to  further  release,  disclose,  or 
use  the  data.  Therefore,  the  clause  at  - 
DFARS  252.227-7013,  Rights  in 
Technical  Data — Noncommercial  Items. 
"  requires  the  contractor  to  identify  and 
mark  data  or  software  that  it  provides 
with  limited  rights. 

In  accordance  with  10  U.S.C.  2321(b), 
contractors  and  subcontractors  at  any 
tier  must  be  prepared  to  furnish  written 
justification  for  any  asserted  restriction 
on  the  Government's  rights  to  use  or 
release  data.  The  following  DFARS 
clauses  require  contractors  and 
subcontractors  to  maintain  adequate 
records  and  procedures  to  justify  any 
asserted  restrictions: 

252.227-7019,  Validation  of  Asserted 
Restrictions — Computer  Software. 

252.227-7037,  Validation  of 
Restrictive  Markings  on  Technical  Data. 

In  accordance  with  10  U.S.C.  2320. 
DoD  must  protect  the  rights  of 
contractors  that  have  developed  items, 
components,  or  processes  at  private 
expense.  Therefore,  the  clause  at  DFARS 
252.227-7025,  Limitations  on  the  Use  or 
Disclosure  of  Government-Furnished 
Information  Marked  with  Restrictive 
Legends,  requires  a  contractor  or 
subcontractor  to  submit  a  use  and  non- 
disclosure agreement  when  it  obtains 
data  from  the  Government  to  which  the 
Government  has  only  limited  rights. 

The  provision  at  DFARS  252.227- 
7028,  Technical  Data  or  Computer 
Software  Previously  Delivered  to  the 
Government,  requires  an  offeror  to 
identify  any  technical  data  or  computer 
software  that  it  previously  delivered,  or 
will  deliver,  under  any  Government 
contract.  DoD  needs  this  information  to 
avoid  paying  for  rights  in  technical  data 
or  computer  software  that  the 
Government  already  owns. 

In  accordance  with  10  U.S.C. 
2320(b)(7),  a  contractor  that  delivers  or 
makes  technical  data  available  to  the 
Government  must  furnish  written 
assurance  that  the  technical  data  is 
complete  and  accurate  and  satisfies 
contract  requirements.  The  clause  at 
DFARS  252.227-7036,  Declaration  of 
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Niichele  P.  Pelferson, 

Executive  Editpr. 

Regulations  ( 
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BILUNG  CODE  i 


.  Defense  Acquisition 
uncil. 


5(l)1-08-P 


DEPARTMEliT  OF  EDUCATION 
RIN  1820-ZA2|4 

National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR) 


Tie 


SUMMARY: 

Special 
Services 
Collaborativ( 
Traumatic 
.  Disability 
Projects 
National 
Rehabilitation 
fiscal  year 
take  this 


ann  ounces  • 
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intend  this 
rehabilitatioi  i 
individuals 


Assistant  Secretary  for 
Educjation  and  Rehabilitative 
a  final  priority  for 
Research  Projects  in 
B^ain  Injury  (TBI)  luider  the 
Rehabilitation  Research 
(DRlP)  Program  under  the 
Insljitute  on  Disability  and 
Research  (NIDRR)  for 
2003  and  later  years.  We 
actibn  to  focus  research 

u-eas  of  national  need.  We 
p  riority  to  improve  the 
services  and  outcomes  for 
ith  disabilities. 
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5880. 
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DA  TE:  This  priority  is  effective 


im 
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to  plan  and 
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related  activ 
the  full  incl 
individuals 
and  to  imprcjv 
services  au 
Rehabilitati 
(the  Act).  An 
under  this 
its  applicatic^i 


e  of  Special  Education  and 
Services,  Department  of 


AGENCY:  Offi 

Rehabilitativp 

Education 

ACTION:  Notiie  of  final  priority. 


2  )03. 
INFORMATION  CONTACT: 
Telephone:  (202)  205- 

telecommunications 
deaf  (TDD),  you  mav  call 
ber  at (202)  205-4475  or 
:  donna.nangle@ed.gov 
with  disabilities  may 
document  in  an  alternative 
Iraille,  large  print, 
computer  diskette)  on 
contact  person  listed 
FlJRTHER  INFORMATION 


SUPPLEMENT/I  RY  INFORMATION: 


Rehabilitation  Research 
Program 


of  the  DRRP  Program  is 
duct  research, 
projects,  training,  and 
lies  that  help  to  maximize 
L  sion  and  integration  of 
th  disabilities  into  society 
e  the  effectiveness  of 
tHorized  under  the 

Act  of  1973,  as  amended 
applicant  for  assistance 
Dgram  must  demonstrate  in 
how  it  will  address,  in 


lOd 


whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds  (34  CFR 
350.40(a)).  The  approaches  an  applicant 
may  take  to  meet  this  requirement  eue 
found  in  34  CFR  350.40(b). 

General  DRRP  Requirements 

•  Involve,  as  appropriate,  individuals 
with  disabilities  or  their  family 
members,  or  both,  and  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented  in 
all  aspects  of  the  research  as  well  as  in 
design  of  clinical  services  and 
dissemination  activities. 

•  Demonstrate  knowledge  of 
culturally  appropriate  methods  of  data 
collection,  including  understanding  of 
culturally  sensitive  measurement 
approaches. 

•  Collaborate  with  other  related 
projects,  including  the  other  funded 
Traumatic  Brain  Injury  Model  Systems 
(TRIMS)  projects. 

This  priority  supports  the  goals  of 
President  Bush's  New  Freedom 
Initiative  (NFI)  and  is  in  concert  with 
NIDRR's  Long-Range  Plan  (the  Plan). 
The  NFI  can  be  accessed  on  the  Internet 
at:  httpj/www. whitehouse.gov/news/ 
freedominitiative/ freedominiative.html 

The  Plan  can  be  accessed  on  the 
Internet  at:  http://www.ed.gov/offices/ 
OSERS/NIDRR/Products. 

We  published  a  notice  of  proposed 
priority  for  the  Collaborative  Research 
Projects  in  Traumatic  Brain  Injury  (TBI) 
in  the  Federal  Register  on  April  16, 
2003  (68  FR  18601).  No  comments  were 
received.  There  are  no  significant 
differences  between  the  notice  of 
proposed  priority  and  this  notice  of 
final  priority. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  vve  invite  applications 
through  a  notice  in  the  Federal  Register.  A 
notice  inviting  applications  for  FY  2003 
awards  was  published  in  the  Federal 
Register  on  May  14,  2003  (68  FR  26171). 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference, 
or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  Awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  priority  over 
an  application  of  comparable  merit  that 


does  not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority.  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Background 

The  background  statement  for  the 
following  priority  was  published  in  the 
notice  of  proposed  priority  on  April  16, 
2003  (68  FR  18601). 

Priority 

The  Assistant  Secretary  intends  to 
fund  Traumatic  Brain  Injury 
collaborative  research  projects  for  the 
purpose  of  generating  new  knowledge 
through  research  to  improve  treatment 
and  services  delivery  outcomes  for 
persons  with  TBI.  A  collaborative 
research  project  must: 

(1)  Collaborate  with  three  or  more  of 
the  16  NIDRR  TBI  Model  Systems 
projects.  The  three  can  include  the  lead 
project  plus  additional  projects; 

(2)  Conduct  research  on  questions  of 
significance  to  TBI  rehabilitation,  using 
clearly  identified  research  designs  such 
as  randomized  control  trials, 
observational  research  methodologies, 
or  longitudinal  studies.  The  research 
must  focus  on  areas  identified  in  the 
NFl  and  the  Plan,  ensuring  that  each 
project  has  sufficient  sample  size  and 
methodological  rigor  to  generate  robust 
findings.  Areas  of  interest  include 
health  and  function,  technology  for 
function,  community  integration  and 
independent  living,  employment,  and 
long-term  outcomes. 

(3)  Disseminate  research  findings  to 
clinical  and  consumer  audiences,  using 
accessible  formats. 

(4)  Evaluate  impact  of  research 
findings  on  improved  outcomes  for 
persons  with  TBI. 

Selection  Criterion 

The  emphasis  on  research  rigor  plus 
the  importance  of  the  collaborative 
research  program  require  a  modification 
to  the  selection  criteria  for  this  program. 
The  Secretary  will  add  a  criterion  to 
reflect  increased  emphasis  on  research 
management.  This  criterion  reads  as 
follows:  There  must  be  a  clearly 
delineated  plan  for  research 
management,  with  focus  on  quality 
controls  for  data  collection, 
management  of  research  protocols,  and 
provisions  for  oversight  at  collaborating 
sites. 
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Executive  Order  12866 

This  notice  of  final  priority  has  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  we  have  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
the  notice  of  final  priority  are  those 
resulting  from  statutory  requirements 
cmd  those  we  have  determined  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  final 
priority,  we  have  determined  that  the 
benefits  of  the  priority  justify  the  costs. 

Summary  of  Potential  Posts  and 
Benefits 

The  potential  cost  associated  with  this 
priority  is  minimal  while  the  benefits 
are  significant.  Grantees  may  anticipate 
costs  associated  with  completing  the 
application  process  in  terms  of  staff 
time,  copying,  and  mailing  or  delivery. 
The  use  of  e- Application  technology 
reduces  mailing  and  copying  costs 
significantly. 

The  benefits  of  the  TBIMS  and 
collaborative  projects  have  been  well 
established  over  the  years  that  similar 
projects  have  been  completed.  This 
priority  will  generate  new  knowledge 
through  research  to  improve  treatment 
and  services  delivery  outcomes  for 
persons  with  TBI  through  collaborative 
research  projects. 

The  benefit  of  this  priority  and 
application  project  requirements  will  be 
the  establishment  of  new  collaborative 
projects  that  generate,  disseminate,  and 
promote  the  use  of  new  information  that 
will  improve  the  options  for  disabled 
individuals  to  perform  regular  activities 
in  the  community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi-ee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 


Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.btml. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  Rehabilitation 
Research  Project.) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b). 

Dated:  July  25,  2003. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  03-19336  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 


[CFDA  No.:  84.326N] 

Special  Education — Technical 
Assistance  and  Dissemination  To 
Improve  Services  and  Results  for 
Children  With  Disabilities— National 
Dissemination  Center  for  Individuals 
With  Disabilities  (84.326N) 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  invites  applications  for  FY 
2003  under  the  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  Program.  This 
program  is  authorized  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  as  amended.  This  notice 
provides  closing  dates,  priorities,  and 
other  information  regarding  the 
transmittal  of  applications. 

Purpose  of  Program:  This  program 
provides  technical  assistance  and 
information  that  (1)  support  States  and 
local  entities  in  building  capacity  to 
improve  early  intervention,  educational, 
and  transitional  services  and  results  for 
children  with  disabilities  and  their 
families;  and  (2)  address  goals  and 
priorities  for  changing  State  systems 
that  provide  early  intervention, 
educational,  and  transitional  services 
for  children  with  disabilities  and  their 
families. 

Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  other 
public  agencies,  nonprofit  private 
organizations,  for-profit  organizations, 
outlying  areas,  freely  associated  States, 
and  Indian  tribes  or  Tribal 
organizations. 

Applications  Available:  July  30,  2003. 


Deadline  for  Transmittal  of 
Applications:  August  29,  2003. 

Deadline  for  Intergovernmental 
Review:  September  29,  2003. 

Estimated  Available  Funds:  $1.6 
million. 

Maximum  Awards:  $1.6  million. 

Note:  in  years  2-5  of  the  project  period  for 
the  National  Dissemination  Center  for 
Individuals  with  Disabilities  grant,  the 
maximum  award  amount  is  $1,900,000. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  (Part  III  of  the  application) 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  Part  III  to  the  equivalent  of  no 
more  than  70  pages,  using  the  following 
standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography, 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III.  We  will 
reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  86.  97,  98,  and  99. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  will  use  selection 
criteria  chosen  from  the  general 
selection  criteria  in  34  CFR  75.210  of 
EDGAR.  The  specific  selection  criteria 
to  be  used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 


General  Requirements 

(a)  The  pitjects  funded  under  this 
competition  must  make  positive  efforts 
to  employ  ar  d  advance  in  employment 
qualified  ind  ividuals  with  disabilities 
(see  section  (i06  of  IDEA). 

(b)  Appliciints  and  grant  recipients 
under  this  cc  mpetition  must  involve 
qualified  ind  ividuals  with  disabilities  or 
parents  of  im  iividuals  with  disabilities 
in  planning,  mplementing,  and 
evaluating  th  b  projects  (see  section 
661(f)(1)(A)  cf  IDEA). 

(c)  If  a  proj  act  maintains  a  Web  site, 
it  must  inclu  ie  relevant  information 
and  documei  its  in  an  accessible  form  on 
the  Web  site. 


Priority 

Under  34 
consider  onl] 
following 


QFR  75.105(c)(3).  we 
applications  that  meet  the 
ute  priority: 


absol 


Background 

Since  the  ekrly  1980s,  the  Office  of 
Special  Educ  »tion  Programs  (OSEP)  has 
funded  a  natianal  clearinghouse  to 
provide  indi\iduals  and  organizations 
throughout  tl  e  Nation  with  information, 
referral,  and  technical  assistance 
regarding  chi  dren  with  disabilities  and 
disability-rels  ted  issues.  Disseminating 
information  i  i  intended  to  support 
States  and  lo(  al  entities  in  building 
capacity  to  improve  early  intervention, 
educational,  i  jid  transitional  services, 
and  results  fo  r  children  with  disabilities 
and  their  fam  lies,  and  to  address 
systemic-change  goals  and  priorities.  As 
additional  paients  and  professionals 
address  issueii  related  to  the  Individuals 
with  Disabilit  les  Education  Act,  as" 
amended  (IDI  A),  and  the  No  Child  Left 
Behind  Act  ol  2001  (NCLB),  the  need  for 
information  v  ill  intensify  and  existing 
materials  will  have  to  be  updated, 
revised,  and  i  nproved  upon. 
Given  the  p  rominence  and  complexity 

within  our  current 
information  a  ;e  and  the  increased 
demand  for  ti  nely  and  accurate 

central  repository  of 

critical  to  the  success  of 
a  national  disiemination  effort.  This 
priority  will  support  a  national  center  to 
serve  as  a  cen  ral  repository  of  products 

OSEP-funded  technical 
assistance  anc  dissemination  (TA  &  D) 
projects.  The  i  :hief  aim  of  the  center, 
however,  woi  Id  be  to  disseminate 
information  a  )out  IDEA  and  NCLB  to  all 
interested  par  ies. 

Priority 

This  priorit; 
cooperative  a; 
dissemination 


information,  i 
information  ii 


as  a  repository 
by  OSEPs TA 


I  will  support  a 
^reement  for  a  national 
center  that  will  (1)  serve 
for  products  developed 
&  D  network.  (2)  maintain 


a  database  of  products  developed  by 
OSEP's  TA  &  D  network,  as  well  as 
scientifically-based  products  not 
developed  by  the  TA  &  D  network,  and 
3)  disseminate  products.  This  Center 
must  be  named  the  National 
Dissemination  Center  for  Children  with 
Disabilities. 

The  Center  must — 

(a)  Conduct  a  semi-annual  survey  of 
all  OSEP-funded  TA  &  D  centers  to 
determine  the  current  status  of  products 
developed  and  in  development.  The 
Center  must  report  its  findings  to  the 
Federal  project  officer. 

(b)  Collect  and  disseminate 
information  on  the  programs  and 
services  affecting  infants,  toddlers,  and 
children  with  disabilities  under  IDEA, 
NCLB,  and  other  Federal  education 
laws. 

(c)  Collect  information  related  to 
research  on  the  provision  of  special 
education  and  early  intervention 
services  and  disseminate  that 
information  to  teachers  and  related 
services  professionals,  early 
intervention  personnel,  teacher  trainers, 
administrators,  policy  makers,  and 
researchers  through  a  variety  of 
publications  and  conferences. 

(d)  Participate  in  programs  and 
activities  to  collect  and  disseminate 
information  on  issues  related  to 
children  with  disabilities  and  promote 
networking  among  appropriate  national, 
State,  and  local  agencies  and 
organizations  that  deal  with  issues 
under  IDEA.  The  Center  must 
coordinate  its  activities  with  Parent 
Training  and  Information  Centers. 
Community  Parent  Resource  Centers, 
the  National  and  Regional  Parent 
Technical  Assistance  Centers  projects, 
Regional  Resource  Centers,  and  other 
centers  supported  under  Part  D, 
including  research  institutes  and 
training  centers,  age-specific  technical 
assistance  centers,  and  content-specific 
technical  assistance  centers.  Evidence  of 
collaboration  and  proposed  outcomes  of 
the  collaboration  must  be  reported  to 
the  Federal  project  officer. 

(e)  Develop  informational  exchanges 
among  the  Center  and  other  OSEP  TA  & 
D  centers,  and  other  federally-supported 
TA  &  D  centers  as  appropriate. 

(f)  In  addition  to  the  above 
networking  activities,  collaborate  and 
communicate  with  other  OSEP-funded 
projects  such  as  the  State  Improvement 
grantees.  General  Supervision 
Enhancement  grantees,  and  the  National 
Center  for  Special  Education 
Accountability  Monitoring.  Evidence  of 
collaboration  and  proposed  outcomes  of 
the  collaboration  must  be  reported  to 
the  Federal  project  officer. 


(g)  Establish  a  coordinated  network 
and  conduct  outreach  activities  with 
relevant  Federal,  State,  and  local 
organizations  aimed  at  disseminating 
relevant  information  on  research, 
programs,  and  services. 

(h)  Maintain  a  database  of  all  products 
developed  by  OSEP's  TA  &  D  network 
and  other  related  products  as 
appropriate.  This  database  must  include 
information  on  practices,  including 
interventions,  techniques,  programs, 
and  models.  This  information  must  be 
in  a  standard  format  that  includes,  at  a 
minimum,  the  following: 

(1)  The  specific  practice  and  the 
intended  audience. 

(2)  The  extent  to  which  clear 
guidelines  for  successful 
implementation  of  the  practice  are 
available. 

(3)  The  extent  to  which  the  practice 
includes: 

(i)  Appropriate  training  for  all 
implementers; 

(ii)  Systemic  implementation  utilizing 
appropriate  organizational  structures 
and  processes;  and 

(iii)  High  expectations  and  effective 
assessment  of  student  progress. 

(4)  Where  interested  individuals  can 
see  the  practice  in  operation,  producing 
the  intended  level  of  results. 

(5)  The  cost  to  implement  the 
practice. 

(i)  Develop  and  implement  strategies 
to  disseminate  information  to 
underrepresented  groups  such  as  those 
with  limited  English  proficiency. 

(j)  Create  and  maintain  a  Web  site  that 
(1)  links  electronically  to  all  OSEP- 
funded  TA  &  D  project  Web  sites,  (2) 
contains  a  database  of  all  OSEP-funded 
TA  &  D  products,  (3)  contains  a 
searchable  database  that  includes  all 
active  OSEP  discretionary  projects,  (4) 
keeps  information  and  documents  in  an 
accessible  form,  and  (5)  is  available  in 
both  English  and  Spanish. 

The  Center's  product  development 
activities  must  include  but  are  not 
limited  to  the  following: 

(a)  Developing  products  on  IDEA 
legislation  and  NCLB  as  it  relates  to 
students  with  disabilities,  as  requested 
and  approved  by  OSEP. 

(b)  Establishing  a  mechanism  for 
synthesizing  and  disseminating  research 
information  to  all  interested  parties.  For 
topics  that  the  What  Works 
Clearinghouse  does  not  plan  to  address 
the  Center  will  use  the  What  Works 
Clearinghouse  protocols  to  carry  out 
synthesis  work.  This  process  must        ^ 
include  the  involvement  of  researchers 
who  will  assist  the  Center  in  the 
synthesis  of  research.  Topics  must  be 
approved  by  OSEP  prior  to  synthesis. 
This  activity  must  include  but  is  not 
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limited  to  publishing  semi-annually  the 
Research  Connections  in  Special 
Education,  an  8-page  brief  that 
synthesizes  research  results  into  user- 
friendly  information  for  practitioners. 

(c)  Preparing  the  OSEP  Digest  and 
issuing  briefs  and  other  products 
designed  to  summarize  recent  research 
on  critical  issues  for  practitioners  and 
other  interested  parties.  These  briefs 
and  other  reports,  to  the  extent  possible, 
must  (1)  build  on  an  existing  database 
of  analyses  of  research  studies  (that  over 
time  will  be  submitted  in  a  standard 
format  for  group  designs)  so  that  new 
reports  will  build  on  previous  reports 
and  (2)  be  available  on  the  Web. 

(e)  Preparing  the  annual  directories  of 
OSEP-funded  projects  by  compiling 
information  about  all  OSEP-funded 
discretionary  grants.  This  information 
must  include  an  abstract  of  each  grant, 
administrative  information  about  the 
grant  such  as  the  grantee,  name  of 
project,  name  of  project  director, 
beginning  and  ending  dates  of  grant, 
name  of  OSEP  project  officer,  and  other 
information  as  requested  by  OSEP.  An 
electronic  database  that  contains  all  of 
the  information  found  in  the  directories 
must  be  maintained. 

The  Center  must  also: 

(a)  Maintain  communication  with  the 
Federal  project  officer  through  monthly 
phone  conversations  and  e-mail 
communication  as  needed.  The  Center 
must  submit  annual  performance 
reports  and  provide  additional  written 
materials  as  needed  for  the  Federal 
project  officer  to  monitor  the  Center's 
work.  , 

(b)  Establish  a  document  review  board 
whose  membership  must  be  approved 
by  OSEP.  All  OSEP  TA  &  D  projects  will 
be  required  to  submit  proposals  for  new 
paper  or  electronic  products  to  the 
review  board  prior  to  their 
development.  The  board  must  review 
these  proposals  in  a  timely  fashion  and 
approve  for  development  all  proposed 
products  that  are  deemed  necessary  to 
meet  existing  information  needs.  The 
board  must  also  identify  information 
needs  for  which  no  product  is  available, 
and  solicit  proposals  from  OSEP's  TA  & 
D  network  for  new  products  to  meet 
these  needs. 

(c)  Establish,  maintain,  and  meet  at 
least  annually  with  an  advisory 
committee  consisting  of  persons  with 
expertise  in  information  dissemination, 
individuals  with  disabilities,  parents, 
educators,  service  providers, 
researchers,  and  others  as  appropriate  to 
review  and  provide  advice  on  the 
Center's  activities  and  plans.  The 
members  of  this  committee  must  be 
approved  by  OSEP. 


(d)  Evaluate  the  impact  of  the  Center's 
activities  relative  to  its  users,  the 
dissemination  needs  of  its  users,  and  the 
proposed  outcomes  of  the 
dissemination.  The  Center  must  report 
its  evaluation  findings  annually  to  the 
Federal  project  officer. 

(e)  In  addition  to  the  2-day  Project 
Directors'  meeting  listed  in  the  General 
Requirements  section  of  this  notice, 
budget  for  an  additional  2-day  project 
meeting  aimually  to  attend  the  Research 
Project  Directors'  meeting  and  for  at 
least  eight  2-day  trips  annually  as 
requested  by  OSEP  to  attend  events 
such  as  Department  briefings, 
Department-sponsored  conferences,  and 
other  events  needed  to  fulfill  public 
awareness  objectives. 

Fourth  and  Fifth  Years  of  Project 

In  deciding  whether  to  continue  this 
project  for  the  fourth  and  fifth  years,  the 
Secretary  will  consider  the  requirem'ents 
of  34  CFR  75.253(a).  and  in  addition— 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary  which  review  will  be 
conducted  in  Washington.  DC,  during 
the  last  half  of  the  project's  second  year. 
Projects  must  budget  for  the  travel 
associated  with  this  one-day  intensive 
review; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Center;  and 

(c)  Evidence  of  the  degree  to  which 
the  Center's  activities  have  contributed 
to  changed  practices  and  improved 
student  outcomes. 

Waiver  of  Proposed  Rulemaking 

It  is  generally  our  practice  to  offer 
interested  parties  the  opportimity  to 
comment  on  proposed  priorities. 
However,  section  661(e)(2)  of  IDEA 
makes  the  public  comment 
requirements  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553) 
inapplicable  to  the  priority  in  this 
notice. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 


Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  Program — 
CFDA  #84.326N  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Special 
Education — Technical  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
Program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e-Application 
vdll  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  ft-om  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 
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3.  Place  the  PR/Award  number  in  the 
upper  right  1  land  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  jControl  Center  at  (202) 
260-1349. 

•  We  may 'request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  pate  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Special  Hducation'Technical 
Assistance  af  d  Dissemination  to 
Improve  Services  and  Results  for 
Children  with  Disabilities  Program  and 
you  are  prevented  from  submitting  your 
application  qn  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  daylin  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension —  1 

1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 
,   2.  (a)  The  el-Application  system  must 
be  iinavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC,  time,  on  the 
deadline  dat%  or 

(b)  The  e- Application  system  must  be 
unavailable  f^r  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  perio( !  of  time  between  3:30  p.m. 
and  4:30  p.m  ,  Washington,  DC,  time)  on 
the  deadline  date. 

The  Depart  nent  must  acknowledge 
and  confirm  t  hese  periods  of 
unavailabilit)  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  jither  (1)  the  person  listed 
elsewhere  in  his  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  halp  desk  at  1-888-336- 
8930. 

You  may  ac  cess  the  electronic  grant 
application  fc  r  the  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Se  rvices  and  Results  for 
Children  witl  Disabilities  Program  at 
http://e-grant  >.ed.gov. 

We  have  in  ;luded  additional 
information  a  jout  the  e-Application 
pilot  project  ( >ee  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

ForApplicc  tions  Contact:  Education 
Publications  ( lenter  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  '>4aryland  20794-1398. 
Telephone  (to  1  free):  1-877^33-7827. 
FAX:  301-47(^-1244.  If  you  use  a 
telecommuni(  ations  device  for  the  deaf 
(TDD),  you  mfy  call  (toll  free):  1-877- 
576-7734. 


You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  84.326N. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  1-202-205- 
8207. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  or  a  copy  of  the 
application  package  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  Grants  and  Contracts 
Services  Team  listed  in  this  section. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Intergovernmental  Review 

The  program  in  this  notice  is  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at  http://www.access.gpo/nara/ 
index.html. 


Program  Authority:  20  U.S.C.  1485. 
Dated:  July  25,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  03-19337  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Offioe  Of  Science;  DOE/Advanced 
Scientific  Computing  Advisory 
Committee 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Advanced  Scientific 
Computing  Advisory  Committee 
(ASCAC).  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursday,  August  21,  2003,  8:30 
a.m.  to  5:30  p.m.;  Friday,  August  22, 
2003.  8:30  a.m.  to  1  p.m. 
ADDRESSES:  Hamilton  Crowne  Plaza 
Hotel,  14th  and  K  Streets  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melea  Baker,  Office  of  Advanced 
Scientific  Computing  Research,  SC-30/ 
Germantown  Building,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-1290; 
telephone  (301)-903-7486,  e-mail: 
MeIea.Baker@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  The  purpose  of  this 
meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  advanced 
scientific  computing  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Thursday.  August  21.  2003 

Introduction 

Remarks  from  the  Director,  Office  of 

Science 
Advanced  Scientific  Computing 

Research  Update 
Briefing  on  Major  Facility  by  Oak  Ridge 

National  Laboratory 
Science  Case  for  Large-scale  Simulation 

Workshop  Presentation 
Long  Term  Performance  Measiu'es 

Discussion 
ASCR  Strategic  Plan  Update 
Public  Comment 

Friday.  August  22,  2003 

High  End  Computing  Research  Task 

Force  Update 
Briefing  on  DOE  Cyber  Security 
New  Business 
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Advisory  Committee  Open  Discussion 

of  Issues 
Public  Conmient 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Melea  Baker  via  FAX  at  301- 
903-4846  or  via  e-mail 
{Melea.Baker@science.doe.gov).  You 
must  make  your  request  for  an  oral 
statement  at  least  5  business  days  prior 
to  the  meeting.  Reasonable  provision 
will  be  made  to  include  the  scheduled 
oral  statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC,  on  July  24, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  03-19342  Filed  7-29-03;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 

DATES:  Thursday,  August  21,  2003;  5:30 
p.m.-9:30  p.m. 

ADDRESSES:  111  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 

Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001;  (270)  441-6806. 


SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda: 

5:30  p.m. — Informal  Discussion 

6  p.m. — Call  to  Order;  Introductions; 

Approve  July  Minutes;  Review 
Agenda 
6:10  p.m.— DDFO's  Comments 

•  ES  &  H  issues 

•  Budget  Update 

•  EM  Project  Updates 

•  CAB  Recommendation  Status 

•  Cleanup  Scope  Update 

•  Other 

6:30  p.m. — Federal  Coordinator 

Comments 
6:40  p.m. — Ex-officio  Comments 
6:50  p.m. — Public  Comments  and 

Questions 

7  p.m. — Administrative  Issues 

•  Review  of  Workplan 

•  Review  Next  Agenda 

•  August  22  Dinner  Meeting 
7:20  p.m. — Review  of  Action  Items 
7:35  p.m. — Break 

7:45  p.m. — Presentation 

•  Conflict  of  Interest 

•  Kentucky  Pollutant  Discharge 
Elimination  System  (KPDES)  Permit 
Update 

8:30  p.m. — Public  Comments  and 

Questions 
8:55  p.m. — Task  Force  and 

Subcommittee  Reports 

•  Water  Task  Force 

•  Waste  Operations  Task  Force 

•  Long  Range  Strategy/Stewardship 

•  Community  Concerns 

•  Public  Involvement/Membership 

•  Ad  Hoc  for  Chairs'  Meeting 
9:25  p.m. — Final  Comments 
9:30  p.m. — ^Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  David  Dollins  at  the  address 
listed  above  or  by  telephone  at  (270) 
441-6819.  Requests  must  be  received 
five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comments  will  . 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 


Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585;  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky; 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  David 
Dollins,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah.  Kentucky  42001;  or  by 
calling  him  at  (270)  441-6819. 

Issued  at  Washington,  DC,  on  July  24, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  03-19341  Filed  7-29-03;  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  information  collection 
activities:  Proposed  collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration  (EIA),  Department  of 

Energy  (DOE). 

ACTION:  Agency  information  collection 

activities:  proposed  collection;  comment 

request. 

SUMMARY:  The  EIA  is  soliciting 
comments  on  the  proposed  three-year 
extension  to  the  Form  FE-781R, 
"Aimual  Report  of  International 
Elecfrical  Export/Import  Data." 
DATES:  Comments  must  be  filed  by 
September  29,  2003.  If  you  anticipate 
difficulty  in  submitting  comments 
within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Steven 
Mintz.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-586-9506)  or  e-mail 
steven.mintz@hq.doe.gov  is 
recommended.  The  mailing  address  is 
Office  of  Coal  and  Power  Imports  and 
Exports.  FE-27,  Forrestal  building,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Alternatively,  Mr.  Mintz  may  be 
contacted  by  telephone  at  202-586- 
6050. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  any  forms  and  instructions 
should  be  directed  to  Mr.  Mintz  at  the 
address  listed  above. 
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.SUPPLEMENT/  RY  INFORMATION: 

I.  Background 

n.  Current  Act  ons 

III.  Request  foi  Comments 


I.  Backgroun  d 

The  Federal 
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The  EIA 
with  the  Paperwork. 
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-91,  42  U.S.C.  7101  ef 
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omprehensive,  and  unified 
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reserves,  production, 
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The  Office 
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exports  and 
in  a  staff 
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docket  files 
public 
Office  will 
tabulations  of 
Energy 


n.  Current  Actions 


A  clearance  package 
to  the  Office  qf 
requesting  ap 
extension  witk 
currently-app  oved 


m.  Request  ff^  Comments 

Prospective 
interested  par 
the  actions  discussed 
following  gui 
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General  Issuei 


A.  Is  the  pre  posed 
information 
performance 
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part  of  its  effort  to  comply 

Reduction  Act  of 
104-13,  44  U.S.C.  Chapter 
the  general  public  and 
agencies  with 
opportunities  to  comment  on  collections 
of  energy  infcrmation  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  rec  eived  help  the  EIA  to 
prepare  data  lequests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  i  mpact  of  collection 

on  the  public.  Also,  the 
seek  approval  by  the 
Man  jgement  and  Budget 
Section  3507(aJ  of  the 
Reduction  Act  of  1995. 

Coal  and  Power  Imports 
ossil  Energy)  will  monitor 
e  ectricity  imports  and 

summary  tabulations 
Anniial  Report.  This 

ill  be  kept  in  the  public 
will  be  available  for 
inspection  and  copying.  The 
provide  monthly 
these  data  for  use  by  the 
Inforniation  Administration. 


ofl 


and 


will  be  submitted 
Management  and  Budget 
roval  of  a  three-year 
no  change  of  the 
collection. 


respondents  and  other 
ies  should  comment  on 
in  item  II.  The 
ines  are  provided  to 
preparation  of  comments. 


celi 


collection  of 
Hi  (cessary  for  the  proper 
qf  the  functions  of  the 


agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  to  be  collected? 

B.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  need  clarification? 

C.  Can  the  information  be  submitted 
by  the  due  date? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  10 
hours  per  response  for  those  reporting 
aimually,  and  2.5  hours  per  response  for 
those  reporting  quarterly.  The  estimated 
burden  includes  the  total  time  necessary 
to  provide  the  requested  information.  In 
your  opinion,  how  accurate  is  this 
estimate? 

E.  The  agency  estimates  that  the  only 
cost  to  a  respondent  is  for  the  time  it 
will  take  to  complete  the  collection. 
Will  a  respondent  incur  any  start-up 
costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  purchase  of  services  associated  with 
the  information  collection? 

F.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

G.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User  of  the  Information 
To  Be  Collected 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  disseminated? 

B.  Is  the  information  useful  at  the 
levels  of  detail  to  be  collected? 

C.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

D.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
^ila^  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13,  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC,  July  24,  2003. 
Jay  H.  Casseiberry, 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group.  Energy  Information 
Administration. 

[FR  Doc.  03-19343  Filed  7-2^-03;  8:45  am] 
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[FRL-7536-6] 

Science  Advisory  Board  Staff  Office; 
Request  for  Nominations  for  Additional 
Expertise  for  the  Consultation  on 
EPA's  Strategy  on  Suspended  and 
Bedded  Sediments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  is  requesting 
nominations  to  add  additional  expertise 
to  the  SAB  Ecological  Processes  and 
Effects  Committee  for  a  panel  to  provide 
a  consultation  to  EPA  on  Suspended 
and  Bedded  Sediments  (SABS). 
DATES:  Nominations  should  be 
submitted  by  August  20,  2003. 
ADDRESSES:  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  Web  site, 
www.epa.gov/sab.  To  be  considered,  all 
nominations  must  include  the 
information  required  on  that  form. 
Anyone  who  is  imable  to  submit 
nominations  via  this  form  may  contact 
Dr.  L.  Joseph  Bachman,  Designated 
Federal  Officer  as  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nomination  may  contact  Dr.  L.  Joseph 
Bachman,  Designated  Federal  Officer 
(DFO),  via  telephone/voice  mail  at  (202) 
564-3968:  via  e-mail  at 
bachman.joseph@epa.gov,  or  at  U.S. 
EPA  Science  Advisory  Board  (1400A), 
1200  Pennsylvania  Ave  NW., 
Washington  DC  20460.  General 
information  about  the  SAB  can  be  found 
in  the  SAB  web  site  at  http:// 
www.epa.gov/sab. 

SUPPLEMENTARY  INFORMATION:  Summary: 
The  U.S.  Environmental  Protection 
Agency  (EPA)  Science  Advisory  Board 
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Staff  Office  is  requesting  nominations  to 
add  expertise  to  the  Science  Advisory 
Board's  Ecological  Processes  and  Effects 
Committee  to  form  a  Panel  on 
Suspended  and  Bedded  Sediments 
(SABS).  The  EPA  Office  of  Water  is 
preparing  a  strategy  for  developing 
water  quality  criteria  guidance  for 
SABS,  which  will  examine  and  evaluate 
the  most  promising  scientific 
approaches  for  doing  this.  The  Panel  on 
Suspended  and  Bedded  Sediments  will 
provide  a  consultation  on  the  Strategy, 
reporting  through  the  EPA  Science 
Advisory  Board  to  the  Agency. 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 
and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  The 
SAB  Staff  Office  provides  technical  and 
administrative  support  to  the  SAB  in 
conducting  its  mission. 

The  project  the  Panel  on  Suspended 
and  Bedded  Sediments  will  undertake  is 
expected  to  be  a  one-day  consultation. 
Over  that  period,  the  Panel  will  comply 
with  the  provisions  of  FACA  and  all 
appropriate  SAB  procedural  policies, 
including  the  SAB  process  for  panel 
formation  described  in  the  "Overview  of 
the  Panel  Formation  Process  at  the 
Environmental  Protection  Agency 
Science  Advisory  Board,"  which  can  be 
found  on  the  SAB's  Web  site  at: 
http://www.epa.gov/sab/pdf/ 
ec02010.pdf.  Those  selected  to  serve  on 
the  Panel  will  review  the  draft  materials 
identified  in  this  notice  and  respond  to 
the  charge  questions  provided  below. 

Background 

Water  Quality  Standards:  States,  and 
Tribes  with  authorization  to  conduct  a 
water  quality  standards  program,  are 
required  by  section  303(c)  of  the  Clean 
Water  Act  (CWA)  to  adopt  water  quality 
standards.  Such  water  quality  standards 
must  protect  public  hedth  and  welfare, 
protect  designated  uses,  enhance  the 
quality  of  water  and  serve  the  purposes 
of  the  CWA.  Water  quality  standards 
consist  of  a  designated  use(s)  for  a  water 
body,  water  quality  criteria  to  protect 
the  designated  use(s),  and  an 
antidegradation  policy.  Section  101(a)  of 
the  CWA  specifies  that  water  quality 
standards  should  provide,  wherever 
attainable,  "water  quality  which 
provides  for  the  protection  and 
propagation  of  fish,  shellfish,  and 
wildlife  and  provides  for  recreation  in 
and  on  the  water."  Section  303(c)  states 
that  water  quality  standards  should  be 
established  for  water  bodies  taking  into 
consideration  their  use  and  value  for 
public  water  supplies;  propagation  of 
fish  and  wildlife,  recreational, 


agricultural,  industrial,  navigation,  and 
other  purposes. 

EPA,  under  section  304(a)  of  the  CWA 
periodically  publishes  water  quality 
criteria  guidance  for  use  by  States  and 
Tribes  in  setting  water  quality 
standards.  This  guidance  typically 
contains  recommended  water  quality 
criteria  values  or  criteria  development 
methodologies.  Water  quality  criteria 
are  levels  of  individual  pollutants  or 
water  quality  characteristics,  or 
descriptions  of  conditions  of  a  water 
body  that,  if  met,  will  generally  protect 
the  designated  use(s).  Water  quality 
criteria  published  pursuant  to  section 
304(a)  of  the  CWA  are  based  solely  on 
data  and  scientific  judgements  on  the 
relationship  between  pollutant 
concentrations  and  environmental  and 
human  health  effects  and  do  not  reflect 
consideration  of  economic  impacts  or 
the  technological  feasibility  of  meeting 
the  chemical  concentrations  in  ambient 
water. 

States  and  Tribes  may  adopt  EPA's 
recommended  criteria  into  their  water 
quality  standards  or  they  may  adopt 
water  quality  criteria  modified  to  reflect 
site-specific  conditions,  or  criteria 
derived  using  other  scientifically 
defensible  methods.  These  criteria 
recommendations  have  been  critical 
tools  for  the  States,  Tribes,  and  EPA  to 
control  most  forms  of  pollution  and 
improve  water  quality  across  the  Nation. 

Within  recent  years,  however,  the 
States  and  EPA  have  identified  new 
issues  that  are  causing  significant  water 
quality  problems  for  which  water 
quality  criteria  have  yet  to  be  published 
or  updated.  One  such  concern  is  the 
imbalance  of  suspended  solids  and 
bedded  sediments  (SABS)  in  water 
bodies.  In  many  water  bodies,  SABS  are 
severely  out  of  balance  due  to  human 
activities  within  the  watershed.  In  most 
cases  the  problem  is  excessive 
sediments,  but  in  some  cases  the 
problem  is  too  little  sediment. 

Suspended  and  Bedded  Sediments 
(SABS):  Suspended  and  bedded 
sediments  are  defined  by  EPA  as 
particulate  organic  and  inorganic  matter 
that  suspend  in  or  are  carried  by  the 
water,  and/or  accumulate  in  a  loose, 
unconsolidated  form  on  the  bottom  of 
natural  water  bodies.  This  includes 
clean  sediment,  suspended  sediment 
concentration  (SSC),  total  suspended 
solids  (TSS),  bedload,  turbidity,  or  in 
more  common  terms,  dirt,  soils  or 
eroded  materials. 

In  excessive  amounts,  SABS 
constitute  a  major  ecosystem  stressor. 
According  to  the  National  Water  Quality 
Inventory — 2000  Report,  excessive 
sediment  was  the  leading  cause  of 
impairment  of  the  Nation's  waters.  The 


highest  frequency  of  impairment  was 
reported  for  rivers  and  streams, 
followed  by  lakes,  reservoirs,  ponds, 
and  estuaries. 

SABS  can  impair  surface  water 
designated  uses  in  various  ways. 
Excessive  sediment  deposits  can 
severely  impact  aquatic-lite  uses  by 
choking  spawning  gravels,  depleting 
food  sources  for  fish,  filling  rearing 
pools,  and  reducing  beneficial  habitat 
structure  in  stream  channels.  Sediments 
can  impair  aesthetic  uses  and  can  cause 
taste,  odor,  and  other  problems  in 
drinking  water  supplies.  Excessive  - 
sediment  can  block  water-supply 
intakes  and  disturb  treatment  systems. 
Excessive  turbidity  can  make  swimming 
and  other  recreational  uses  of  waters 
dangerous  or  undesirable.  Turbidity  can 
also  block  light  transmission  to  the 
subsurface  and  disrupt  the  growth  of 
submerged  aquatic  vegetation. 
Insufficient  sediment  supply  can  cause 
impairments  to  aquatic  life  uses  by 
resulting  in  stream  channel  scour  and 
destruction  of  habitat.  -  ' 

SABS  present  a  water-quality  problem 
different  from  that  of  manmade  toxic 
compounds  and  similar  to  that  of 
nutrients,  as  they  naturally  occur  in 
water  bodies,  and  in  natural  or 
background  amounts,  they  are  essential 
to  the  ecological  function  of  a  water 
body.  These  functions  include 
transporting  nutrients  and  replenishing 
sediment  bedloads  that  create  valuable 
micro-habitats,  such  as  pools  and  sand 
bars.  Thus,  a  basic  premise  for  managing 
suspended  and  bedded  sediments  in 
water  bodies  to  protect  aquatic-life  uses 
may  be  the  need  to  maintain  natural 
levels  of  SABS  in  water  bodies. 

There  are  also  other  types  of 
designated  uses  of  water  bodies,  other 
than  aquatic  life,  which  need  to  be 
protected  from  SABS.  These  include 
recreation  in  and  on  the  water, 
shipping,  drinking  water  sources, 
industrial  water  use  and  agricultural 
water  use.  The  premise  that  SABS  levels 
should  be  maintained  at  natural  levels 
may  not  necessarily  be  valid  for  these 
types  of  uses.  However,  water  bodies 
may  have  multiple  use  designations 
including  aquatic  life  as  well  as  those 
other  uses  listed  above. 

Water  Quality  Criteria  for  SABS:  In 
1976,  EPA  issued  a  water  quality  criteria 
recommendation  for  solids  and  turbidity 
that  uses  a  10%  reduction  of  the  depth 
of  the  compensation  point  for 
photosynthetic  activity.  For  a  variety  of 
reasons,  this  criterion  is  seldom,  if  ever, 
used  by  the  States.  It  is  questionable 
whether  this  criterion  would  achieve 
intended  protection  for  all  different 
designated  uses  for  water  bodies. 
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Office  of  Water.  The  Office  of  Water  is 
also  seeking  recommendations  on 
additional  criteria  development 
approaches  for  uses  of  water  bodies 
other  than  aquatic  life,  and  it  is  also 
seeking  advice  on  any  potential  criteria 
derivation  methodology  not  included  in 
the  Strategy. 

SAB  Request  for  Nominations:  The 
EPA  SAB  is  requesting  nominations  of 
individuals  who  are  recognized, 
national-level  experts  in  one  or  more  of 
the  following  disciplines  to  supplement 
the  expertise  of  the  EPEC  for  this 
consultation:  (a)  Fluvial 
hydrogeomorphology;  (b)  fluvial  habitat 
dynamics;  (c)  sediment  and  turbidity 
monitoring;  and  (d)  fisheries  biology. 

Process  and  Deadline  for  Submitting 
Nominations:  Any  interested  person  or 
organization  may  nominate  qualified 
individuals  to  add  expertise  in  the 
above  areas  for  the  panel  for  the 
consultation  on  the  water  quality 
strategy  for  suspended  and  bedded 
sediments. 

Anyone  who  is  unable  to  submit 
nominations  in  electronic  format  may 
contact  Dr.  L.  Joseph  Bachman  at  the 
mailing  address  given  earlier  in  this 
notice  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  Nominations 
should  be  submitted  before  August  20, 
2003.  Any  questions  concerning  either 
this  process  or  any  other  aspects  of  this 
notice  should  be  directed  to  Dr. 
Bachman. 

The  EPA  Science  Advisory  Board 
Staff  Office  will  acknowledge  receipt  of 
nominations  and  inform  nominators  of 
the  panel  selected.  From  the  nominees 
identified  by  respondents  to  this 
Federal  Register  notice  (termed  the 
"Widecast"),  SAB  Staff  will  develop  a 
smaller  subset  (known  as  the  "Short 
List")  for  more  detailed  consideration. 
Criteria  used  by  the  SAB  Staff  in 
developing  this  Short  List  are  given  at 
the  end  of  the  following  paragraph.  The 
Short  List  will  be  posted  on  the  SAB 
Web  site  at  http://www.epa.gov/sab,  and 
will  include,  for  each  candidate,  the 
nominee's  name  and  their  biosketch. 
Public  comments  will  be  accepted  for  21 
calendar  days  on  the  Short  List.  During 
this  comment  period,  the  public  will  be 
requested  to  provide  information, 
analysis  or  other  documentation  on 
nominees  that  the  SAB  Staff  should 
consider  in  evaluating  candidates  for 
the  specific  expertise  to  add  to  the  panel 
for  the  consultation  on  the  water  quality 
strategy  for  suspended  and  bedded 
sediments. 

For  the  EPA  SAB,  a  balanced  panel 
(i.e.,  committee,  subcommittee,  or 
panel)  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 


scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  panel,  along  with  information 
provided  by  candidates  and  information 
gathered  by  EPA  SAB  Staff  Office 
independently  on  the  background  of 
each  candidate  (e.g.,  financial  disclosure 
information  and  computer  searches  to 
evaluate  a  nominee's  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  used  in  evaluating  an 
individual  subcommittee  or  panel 
member  include:  (a)  Scientific  and/or 
technical  expertise,  knowledge,  and 
experience  (primary  factors);  (b) 
scientific  credibility  and  impartiality; 
(c)  availability  and  willingness  to  serve; 
(b)  absence  of  financial  conflicts  of 
interest;  and  (e)  ability  to  work 
constructively  and  effectively  in 
committees. 

Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 
Financial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Conmiittees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form,  which  is  submitted  by  EPA  SAB 
Members  and  Consultants,  allows 
Government  officials  to  determine 
whether  there  is  a  statutory  conflict 
between  that  person's  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  from 
the  following  URL  address:  http:// 
www.epa.gov/sab/pdf/epaform3110- 
48.pdf.  Panel  members  will  be  asked  to 
attend  one  public  meeting  in  late 
September  or  early  October,  2003  in 
addition  to  reviewing  background 
material  and  a  proposed  strategy 
document  provided  by  EPA. 

Dated:  July  22,  2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 

Office. 

[PR  Doc.  03-19276  Filed  7-29-03;  8:45*am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7537-6] 

Science  Advisory  Board  Staff  Office; 
Request  for  Nominations  for  a  U.S. 
Environmental  Protection  Agency 
Science  Advisory  Board  Ad  Hoc 
Committee  To  Be  Known  as  the 
l-lomeiand  Security  Advisory  . 
Committee  (HSAC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  announces  the 
formation  of  a  new  SAB  ad  hoc 
Committee  on  Homeland  Security 
known  as  the  Homeland  Security 
Advisory  Committee  (HSAC),  and  is 
soliciting  nominations  for  members  of 
the  Committee. 

DATES:  Nominations  should  be 
submitted  in  time  to  arrive  by  August 
20,  2003. 

ADDRESSES:  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  Web  site. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
Web  site,  www.epa.gov/sab.  To  be 
considered,  all  nominations  should 
include  the  information  requested  on 
that  form.  Anyone  who  is  unable  to 
access  nominations  on  the  SAB  Web  site 
can  obtain  a  paper  copy  of  the  form  by 
contacting  Dr.  Philip  Sayre,  Designated 
Federal  Officer  (DFO),  as  indicated 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nomination  may  contact  Dr.  Philip 
Sayre,  by  telephone/voice  mail  at  (202) 
564-7673,  or  via  e-mail  at 
sayre.phil@epa.gov.  Those  unable  to 
access  the  nomination  forms  through 
the  above  Web  site  can  contact  Dr.  Sayre 
at  the  following  address:  Philip  Sayre, 
Ph.D.,  Science  Advisory  Board  Staff 
Office,  U.S.  Environmental  Protection 
Agency  (Mail  Code  1400A),  Suite  6450- 
R,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460-0001.  General 
information  about  the  SAB  can  be  found 
in  the  SAB  Web  site  at  http:// 
www.  epa  .gov/sa  b . 

SUPPLEMENTARY  INFORMATION:  Summary: 
The  EPA  SAB  Staff  Office  is  announcing 
the  formation  of  a  new  ad  hoc 
Coimnittee  to  help  provide  advice 
through  the  SAB  to  the  Administrator, 
and  other  officials  in  the  U.S. 
Environmental  Protection  Agency  on 


matters  pertaining  to  EPA's  mission  in 
protecting  against  the  environmental 
and  health  consequences  of  terrorism. 
The  SAB  Staff  Office  is  soliciting 
nominations  for  members  of  the  new 
Committee. 

This  Committee  is  being  formed  to 
help  provide  advice  to  the  Agency,  as 
part  of  the  SAB's  mission,  established 
by  42  U.S.C.  4365,  to  provide 
independent  scientific  and  technical 
advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  bases  for 
EPA  regulations. 

The  work  of  this  Committee  is 
expected  to  continue  for  approximately 
two  to  three  years;  the  background  for 
the  effort  is  described  below.  Committee 
members  will  help  provide  advice  to  the 
Agency  through  the  SAB.  The  EPA 
Administrator  may  determine  that  a 
particular  HSAC  meeting  be  partially  or 
fully  closed  when  matters  under 
discussion  are  covered  by  one  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b)  open  meeting  exceptions. 
The  SAB  is  a  chartered  Federal 
Advisory  Committee  that  reports 
directly  to  the  Administrator. 

The  HSAC  will  comply  with  the 
openness  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA)  and  all 
appropriate  SAB  procedural  policies, 
including  the  SAB  process  for  panel 
formation  described  in  the  EPA  Science 
Advisory  Board  (SAB)  Panel  Formation 
Process:  Immediate  Steps  To  Improve 
Policies  and  Procedures — An  SAB 
Commentary  (EPA-SAB-EC-COM-002- 
003),  http://www.epa.gov/sab/pdf/ 
ecm02003.pdf 

Background:  EPA  is  supporting  the 
President's  National  Strategy  for 
Homeland  Security  and  the  new 
Department  of  Homeland  Security  in 
specific  areas.  In  keeping  with  EPA's 
traditional  mission  of  protecting  human 
health  and  the  environment,  the 
Agency's  mission  includes  protection  of 
the  country  against  the  environmental 
and  health  consequences  of  acts  of 
terrorism.  EPA  is  responsible  for 
assisting  public  and  private  utilities  in 
securing  the  nation's  drinking  and 
wastewater  infrastructure,  for  assisting 
those  responsible  for  indoor  air,  for 
working  with  the  Department  of 
Homeland  Security  to  support  the 
enhancement  of  security  for  our 
chemical  industry  and  hazardous 
materials  sector,  and  for  responding  to 
and  recovering  from  acts  of  biological, 
chemical,  certain  radiological,  and  other 
terrorist  attacks.  For  example,  recently 
EPA  has  monitored  environmental 
conditions  to  help  protect  workers  in 
and  around  the  World  Trade  Center,  and 
developed  and  implemented  a  plan  for 


decontaminating  the  Hart  Senate  Office 
Building.  For  more  information  on  the 
EPA  Homeland  Security  Strategic  Plan, 
please  see  http://www.epa.gov/ 
epahome/headline_100202.htm. 

The  EPA  organizations  involved  in 
implementation  of  Homeland  Security 
include  the  following:  The  Office  of 
Research  and  Development  (ORD);  the 
Office  of  Water  (OW);  the  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER);  the  Office  of  Air  and 
Radiation  (OAR);  the  Office  of 
Pesticides,  Prevention,  and  Toxic 
Substances  (OPPTS);  the  Office  of 
Enviroiunental  Information  (OEI);  and 
the  Office  of  Enforcement  and 
Compliance  Assurance  (OECA).  Further, 
two  new  organizations  within  EPA  have 
been  formed  to  address  homeland 
security  matters:  the  Office  of  Homeland 
Security  (OHS)  which  coordinates 
activities  across  the  Agency,  and  the 
Office  of  Research  and  Development's 
(ORD's)  National  Homeland  Securitv 
Research  Center  (NHSRC).  The  NHSRC 
lias  a  3-year  mission  to  provide 
appropriate,  effective  and  rapid  risk 
assessment  guidelines  and  technologies 
to  help  decision-makers  prepare  for, 
detect,  contain,  and  decontaminate 
chemical  and  biological  attacks  directed 
against  buildings  and  water  treatment 
systems. 

The  Agency  has  asked  the  EPA 
Science  Advisory  Board  to  form  an 
expert  group  to  advise  senior  managers 
on  matters  related  to  homeland  security. 
Examples  of  consultations  for  the 
Committee  could  include  the  following: 
(1)  Detection  and  characterization  of 
contaminants  in  water  and  air,  response 
and  mitigation,  and  prevention  and 
protection;  (2)  improvements  to  rapid 
risk  assessment  for  terrorist  agents  such 
as  development  of  information  systems 
and  tools,  risk  estimates  and  risk 
communication  methodologies;  and  (3) 
verification  of  the  performance  of 
technologies  that  can  be  used  to  monitor 
and  ensure  the  quality  of  the  nation's 
drinking  water  supplies,  and 
technologies  for  use  in  monitoring 
indoor  environments. 

Charge  to  the  Panel:  When  specific 
issues  are  identified  for  SAB  advice,  a 
charge  to  the  Panel  and  the  initiation  of 
SAB  HSAC  activities  will  be  announced 
on  the  SAB  Web  site  at  http:// 
www.epa.gov/sab/panels/ 
paneltopics.html. 

Request  for  Nominations:  The  EPA 
SAB  Staff  Office  requests  nominations 
of  individuals  who  are  regarded  as 
national  and  international  level  experts 
in  homeland  security  to  serve  as 
Committee  members.  Areas  of  expertise 
sought  include  at  least  the  following:  (a) 
Atmospheric  sciences  and  air  modeling; 
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(b)  engineer  ng  expertise  for  the  design 
and  operation  of  building  systems  for  air 
treatment  and  handling;  (c)  engineering 
expertise  for  the  design  and  operation  of 
water  treatm  jnt  and  dispersal  systems; 
(d)  analytica  chemistry  for  chemical 
detection  methodologies;  (e) 
microbiolog]  related  to  detection 
techniques  fi  >r  microbial  pathogens;  (f) 
expertise  in  nactivation  and  disposal 
techniques  f(  ir  bulk  amounts  of 
materials  containing  chemical, 
radiological,  and  biological  agents;  (g) 
radiation  he<  1th;  (h)  toxicology;  (i) 
clinical  toxic  ology;  (j)  microbial 
pathology;  (k)  epidemiology;  and  (1)  risk 
assessment. 

Process  an  d  Deadline  for  Submitting 
Nominations :  Any  interested  person  or 
organization  may  nominate  qualified 
individuals  t )  serve  as  conmiittee 
members  in  t  le  areas  described  above. 
The  nominat  ng  form  requests  contact 
information  ■<  bout  the  person  making 
the  nomination;  contact  information 
about  the  noiriinee;  the  disciplinary  and 
specific  areas  of  expertise  of  the 
nominee;  the  nominee's  resume;  emd  a 
general  biosk  3tch  of  the  nominee 
indicating  education,  expertise,  past 
research,  rec(  nt  service  on  other 
advisory  com  mittees  or  with 
professional ;  issociations,  and  recent 
grant  and/or  i  ;ontract  support. 

Anyone  wl  o  is  unable  to  submit 
nominations  hrough  the  SAB  Web  site, 
or  has  questic  ms  concerning  any  aspect 
of  the  nomini  tion  process,  may  contact 
Dr.  Philip  Sa;  re  as  indicated  above  in 
this  FR  notice  i.  Nominations  should  be 
submitted  in  ime  to  arrive  no  later  than 
August  20,  2(  03. 

Tne  EPA  S(  :ience  Advisory  Board 
Staff  Office  will  acknowledge  receipt  of 
the  nominati(  ns.  From  the  nominees 
identified  by  respondents  to  this 
Federal  Regis  ter  notice  and  through 
other  sources  (termed  the  "Widecast"), 
SAB  Staff  Off  ce  will  develop  a  smaller 
subset  (know  i  as  the  "Short  List")  for 
more  detailec  consideration.  Criteria 
used  by  the  S  \B  Staff  Office  in 
developing  th  is  Short  List  are  given  at 
the  end  of  the  following  paragraph.  The 
SAB  Staff  Off  ce  will  contact 
individuals  w  ho  are  considered  for 
inclusion  in  t  le  Short  List  to  determine 
whether  they  ire  willing  to  serve  on  the 
Committee.  T  le  Short  List  will  be 
posted  on  the  SAB  Web  site  at:  http:// 
ivwiv.epa.gov,  sab,  and  will  include,  for 
each  candidal  e,  the  nominee's  name  and 
their  biosketc  i.  The  Short  List  also  will 
be  available  fi  om  Dr.  Sayre  at  the 
address  listed  above.  Public  comments 
will  be  accepted  for  21  calendar  days  on 
the  Short  List  During  this  comment 
period,  the  pi  blic  will  be  requested  to 
provide  infon  nation,  analysis  or  other 


docimientation  on  nominees  that  the 
SAB  Staff  Office  should  consider  in 
evaluating  candidates  for  the 
Committee. 

For  the  EPA  SAB,  a  balanced 
Committee  is  characterized  by  inclusion 
of  candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  Committee  members,  along  with 
information  provided  by  candidates  and 
information  gathered  by  EPA  SAB  Staff 
Office  independently  on  the  background 
of  each  candidate  {e.g.,  financial 
disclosure  information  and  computer 
searches  to  evaluate  a  nominee's  prior 
involvement  with  the  topic  under 
review).  Specific  criteria  to  be  used  in 
evaluating  individual  nominees  include: 
(a)  Scientific  and/ or  technical  expertise, 
knowledge,  and  experience  (primary 
factors);  (b)  absence  of  financial 
conflicts  of  interest;  (c)  scientific 
credibility  and  impartiality;  (d) 
availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 

Those  Short  List  candidates 
ultimately  chosen  to  serve  on  the 
Committee  will  be  appointed  as  Special 
Government  Employees.  Therefore,  all 
Short  List  candidates  will  be  required  to 
fill  out  the  "Confidential  Financial 
Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form  allows  Government  officials  to 
determine  whether  there  is  a  statutory 
conflict  between  that  person's  public 
responsibilities  as  a  Special  Government 
Employee  and  private  interests  and 
activities,  or  the  appearance  of  a  lack  of 
impartiality,  as  defined  by  Federal 
regulation.  The  form  may  be  viewed  and 
downloaded  from  the  following  URL 
address:  http://www.epa.gov/sab/pdf/ 
epaform3110-48.pdf  Finally,  some 
members  may  need  to  complete  national 
security  clearance  forms  to  obtain  access 
to  sensitive  or  classified  homeland 
security  information.  Committee 
members  will  likely  be  asked  to  attend 
one  to  two  meetings  and  public 
conferences  per  year  over  the 
anticipated  course  of  the  advisory 
activity. 


Dated:  July  24,  2003. 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-19352  Filed  7-29-03;  8:45  am] 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0258;  FRL-7319-9] 

Tetrahedron,  Inc.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  aimoimces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be 
transferred  to  Tetrahedron,  Inc.  in 
accordance  with  40  CFR  2.307(h)(3)  and 
2.308(i)(2).  Tetrahedron,  Inc.  has  been 
awarded  multiple  contracts  to  perform 
work  for  EPA,  and  access  to  this 
information  will  enable  Tetrahedron, 
Inc.  to  fulfill  the  obligations  of  the 
contracts. 

DATES:  Tetrahedron,  Inc.  will  be  given 
access  to  this  information  on  or  before 
August  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Johnson,  FIFRA  Security  Officer, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-7248;  e-mail  address: 
Johnson .  erik@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  applies  to  the  public  in 

general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
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OPP-2003-0258.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
ConJRdential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  ft-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Contractor  Requirements 

Under  contract  number  68-W-03- 
039,  the  contractor  will  perform  the 
following: 

The  purpose  of  this  contract  is  to 
support  EPA  and  Agency  position 
documents,  reviews,  and  scientific 
technical  assessments  of  potential 
hazards  and  risks  of  pesticides  to 
human  heedth  and  the  environment.  The 
contractor  shall  create  Data  Evaluation 
Reports  which  involve  converting  the 
studies  supplied  into  a  format  specified 
by  the  program  office  and  shall  include 
secondary  and  Quality  Assm-ance 
contractor  reviews  as  specified: 

•  Review  and  evaluation  of 
biopesticide,  manunalian,  non-target 
organisms  toxicity,  environmental  fate, 
and  product  chemistry  data. 

•  Review  of  confidential  statement  of 
formulations,  manufacturing  process, 
and  labels 

•  Statements  for  compliance  with 
United  States  Department  of  Agriculture 
National  Organic  Program  Standards. 


•  Preliminary  risk  assessment  for 
biopesticides. 

•  General  assistance-biopesticide 
registration  package  review. 

This  contract  ipvolves  no 
subcontractors. 

EPA  has  determined  that  the  contract 
described  in  this  document  involve 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evjduations  to  be  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
imder  sections  3,4,6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contracts  with 
Tetrahedron,  Inc.,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  these  contracts;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Seciuity  Manual.  In 
addition.  Tetrahedron,  Inc.  is  required 
to  submit  for  EPA  approval  a  security 
plan  under  which  any  CBI  will  be 
secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to 
Tetrahedron,  Inc.  until  the  requirements 
in  this  document  have  been  fully 
satisfied.  Records  of  information 
provided  to  Tetrahedron,  Inc.  will  be 
maintained  by  EPA  Project  Officers  for 
these  contracts.  All  information 
supplied  to  Tetrahedron,  Inc.  by  EPA  for 
use  in  connection  with  these  contracts 
will  be  returned  to  EPA  when 
Tetrahedron,  Inc.  has  completed  its 
work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry.  Government  contracts. 
Government  property.  Security 
measures. 

Dated:  July  21,  2003. 
Arnold  E.  Layne, 

Director,  Information  Resources  and  Services 

Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  03-19358  Filed  7-29-03;  8:45  am] 

[BILUNG  CODe  6S60-5O-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0027;  FRL-7320-3] 

Endocrine  Disruptor  Mettiods 
Validation  Subcommittee  under  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  There  will  be  a  meeting  of  the 
Endocrine  Disruptor  Methods 
Validation  Subcommittee  (EDMVS),  a 
Subcommittee  under  the  National 
Advisory  Council  for  Environmental 
Pohcy  and  Technology  (NACEPT),  on 
August  18-20,  2003.  This  meeting,  as 
with  all  EDMVS  meetings,  is  open  to  the 
public.  Seating  is  on  a  first-come  basis. 
DATES:  The  meeting  will  be  held  on 
Monday,  August  18,  2003,  from  1:30 
p.m.  to  5:45  p.m.;  Tuesday,  August  19, 
2003,  from  7:45  a.m.  to  2:30  p.m.;  and 
Wednesday,  August  20,  2003,  from  8 
a.m.  to  2:45  p.m.  mountain  daylight 
time. 

Individuals  requiring  special 
accommodations  at  the  meeting,  """ 

including  wheelchair  access,  should 
contact  Jane  Smith  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  days  prior 
to  the  meeting,  so  appropriate 
arrangements  can  be  made. 
ADDRESSES:  The  meeting  will  be  held  at 
The  Table  Mountain  Inn,  1310 
Washington,  Ave.,  Golden,  CO  80401. 

Requests  and  comments  may  be 
submitted  electronically,  by  telephone, 
fax,  or  through  hand  delivery/courier. 
Follow  the  detailed  instructions  as 
provided  in  Unit  l.C.  of  the 
SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Smith,  Designated  Federal  Official  for 
the  EDMVS,  Exposure  Assessment 
Coordination  and  Policy  Division 
(7203M),  Office  of  Science  Coordination 
and  Policy,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-8476;  fax  number: 
(202)  564-8483;  or  e-mail  address: 
smith  .jane-scott@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  if  you  produce,  manufacture, 
use,  consume,  work  with  or  import 
pesticide  chemicals  and  other 
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PA  has  established  an 
docket  for  this  action 
identification  (ID)  number 
7.  The  official  public 
of  the  documents 
r  sferenced  in  this  action, 
comments  received,  and 

information.  Although  a 
official  docket,  the  public 
ot  include  Confidential 
Infdrmation  (CBI)  or  other 
1  i^hose  disclosure  is 
statute.  The  official  public 
collection  of  materials  that 
or  public  viewing  at  the 
Renter,  Rm.  Bl02-Reading 
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ington,  DC.  The  EPA 
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M(  nday  through  Friday, 
holidays.  The  EPA 
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566-1744  and  the 
ukber  for  the  OPPT  Docket, 
located  in  EPA  Docket  Center, 
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access.  A  meeting 
of  EDMVS  members  and 
previous  meetings  are 
elecjtronically,  from  the  EPA 

Page  at  http:// 
govjfscipoly/oscpen  do/ 

ou  may  also  go  directly  to 
Register"  listings  at  http:/ 
/fedrgstr/. 

ic  version  of  the  public 
available  through  EPA's 
docket  and  comment  system. 
You  may  use  EPA  Dockets 
epa.gov/edocket  to  view 
access  the  index 
'  :ontents  of  the  official 
and  to  access  those 
the  public  docket  that  are 
ec^onically.  Once  in  the 
"search,"  then  key  in 
uihber  OPPT-2003-0027. 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I. 

C.  How  Can  I  Request  to  Participate  in 
the  Meeting? 

You  may  submit  a  request  to 
participate  in  the  meeting  through 
electronic  mail,  telephone,  fax,  or  in 
person.  EPA  would  normally  accept 
requests  by  mail,  but  in  this  time  of 
delays  in  delivery  of  government  mail 
due  to  health  and  security  concerns, 
EPA  cannot  assure  your  request  would 
arrive  in  a  timely  manner.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Yoiar  request 
must  be  received  by  EPA  on  or  before 
August  12,  2003.  To  ensure  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify  docket  ID  number  OPPT-2003- 
0027  in  the  subject  line  on  the  first  page 
of  your  request. 

1 .  Electronically.  You  may  submit 
your  request  to  participate 
electronically.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

i.  EPA  Docket.  You  may  use  EPA's 
electronic  public  docket  to  submit  a 
request  to  participate  in  this  meeting. 
Go  to  EPA  Dockets  at  http://epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  materials. 
Once  in  the  system,  select  "search,"  and 
then  key  in  docket  ID  number  OPPT- 
2003-0027. 

ii.  E-mail.  Request  to  participate  may 
be  sent  by  e-mail  to  the  person  listed  in 
FOR  FURTHER  INFORMATION  CONTACT,  or 
directly  to  the  docket  at 
oppt.ncic@epa.gov.  Attention:  Docket  ID 
Number  OPPT-2003-0027. 

2.  Telephone  or  fax.  Send  your 
request  to  participate  to  the  individual 
identified  in  FOR  FURTHER  INFORMATION 
CONTACT. 

D.  How  and  to  Whom  Do  I  Submit 
Comments? 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA),  the 
public  is  encouraged  to  submit  written 
comments  on  the  topic  of  this  meeting. 
The  EDMVS  will  have  a  brief  period 
available  during  the  meeting  for  public 
comment.  It  is  the  policy  of  the  EDMVS 
to  accept  written  public  comments  of 
any  length,  and  to  accommodate  oral 
public  comments  whenever  possible. 
The  EDMVS  expects  that  public 
statements  presented  at  its  meeting  will 
be  on  the  meeting  topic  and  not  be 


repetitive  of  previously  submitted  oral 
or  written  statements. 

You  may  submit  comments 
electronically  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  Unit  I.E.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/ ,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0027. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov,  Attention: 
Docket  ID  Number  OPPT-2003-0027.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
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automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  by 
courier  or  package  service,  such  as 
Federal  Express  to  the  address 
identified  in  Unit  I.D.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East  Bldg., 
Rm.  6428,  1201  Constitution  Ave.,  NW., 
Washington,  DC.  Attention:  Docket  ID 
Number  OPPT-2003-0027.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

E.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  pubfic  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  Background 

In  1996.  through  enactment  of  the 
Food  Quality  Protection  Act,  which 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  Congress  directed  EPA  to 
develop  a  screening  program,  using 
appropriate  validated  test  systems  and 
other  scientifically  relevant  information. 


to  determine  whether  certain  substances 
may  have  hormonal  effects  in  humans. 
In  1996,  EPA  chartered  a  scientific 
advisory  committee,  the  Endocrine 
Disruptor  Screening  and  Testing 
Advisory  Committee  (EDSTAC),  under 
the  authority  of  the  Federal  Advisory 
Committee  Act  (FACA  )  to  advise  it  on 
establishing  a  program  to  carry  out 
Congress'  directive.  EDSTAC 
recommended  a  multi-step  approach 
including  a  series  of  screens  (Tier  I 
screens)  and  tests  (Tier  II  tests)  for 
determining  whether  a  chemical 
substance  may  have  an  effect  in  humans 
similar  to  that  produced  by  naturally 
occurring  hormones.  EPA  adopted 
ahnost  all  of  EDSTAC's 
recommendations  in  the  program  that  it 
developed,  the  Endocrine  Disruptor 
Screening  Program  (EDSP),  to  carry  out 
Congress'  directive. 

EDSTAC  also  recognized  that  there 
currently  are  no  validated  test  systems 
for  determining  whether  a  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  naturally 
occurring  hormones.  Consequently,  EPA 
is  in  the  process  of  developing  and 
validating  the  screens  and  tests  that 
EDSTAC  recommended  for  inclusion  in 
the  EDSP.  In  carrying  out  this  validation 
exercise,  EPA  is  working  closely  with, 
and  adhering  to  the  principles  of  the 
Interagency  Coordinating  Committee  for. 
the  Validation  of  Alternate  Methods 
(ICCVAM).  EPA  also  is  working  closely 
with  the  Organization  for  Economic 
Cooperation  and  Development's  (OECD) 
Endocrine  Testing  and  Assessment  Task 
Force  to  validate  and  harmonize 
endocrine  screening  tests  of 
international  interest. 

Finally,  to  ensure  that  EPA  has  the 
best  and  most  up-to-date  advice 
available  regarding  the  validation  of  the 
screens  and  tests  in  the  EDSP,  EPA 
formed  the  Endocrine  Disruptor 
Methods  Validation  Subcommittee 
(EDMVS)  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  EDMVS 
provides  independent  advice  and 
counsel  to  the  Agency  through 
NACEPT,  on  scientific  and  technical 
issues  related  to  validation  of  the  EDSP 
Tier  I  screens  and  Tier  II  tests,  including 
advice  on  methods  for  reducing  animal 
use,  refining  procedures  involving 
animals  to  make  them  less  stressful,  and 
replacing  animals  where  scientifically 
appropriate. 

The  EDMVS  has  held  seven  meetings 
since  its  establishment  in  September 
2001.  The  objectives  of  the  first  meeting, 
which  was  held  in  October  2001, 
(docket  control  number  OPPT-42212D) 
were  for  EPA  to  provide: 


1.  An  overview  of  EPA's  Endocrine 
Disruptor  Program. 

2.  Background  information  on  test 
protocol  validation  and  approaches. 

3.  For  the  EDMVS  to  develop  a  clear 
understanding  of  their  scope,  purpose, 
and  operating  procedures. 

4.  The  EDMVS  and  the  EDSP  to 
determine  the  next  steps. 

The  objectives  of  the  December  2001 
meeting  (docket  control  number  OPPT- 
42212E)  were  for  the  EDMVS  to  provide 
input  and  advice  on: 

1.  EDMVS's  mission  statement  and 
work  plan. 

2.  Tne  in  utero  through  lactation  assay 
detailed  review  paper. 

3.  The  pubertal  assay  study  design  for 
the  multi-dose  and  chemical  array 
protocols. 

4.  The  mammalian  one-generation 
study  design. 

The  objectives  of  the  March  2002 
meeting  (docket  control  number 
4221 2F)  were  for  the  EDMVS  to  provide 
input  and  advice  on: 

1.  EPA's  implementation  process  and 
practical  aspects  of  validation. 

2.  The  in  utero  through  lactation  assay 
protocol. 

3.  The  fish  reproduction  assay 
detailed  review  paper. 

4.  Special  studies,  the  fathead 
minnow  assays,  vitellogenin  assay,  and 
avian  dosing  protocol. 

5.  The  steroidogenesis  detailed  review 
paper. 

6.  The  aromatase  detailed  review    - 
paper. 

7.  A  proposed  standard  suite  of 
chemicals  for  testing  in  the  Tier  I 
screening  assays. 

8.  The  current  efforts  related  to 
evaluating  the  relevance  of  animal  data 
to  human  health. 

9.  EPA's  approach  to  addressing  low 
dose  issues. 

The  objective  of  the  June  2002 
teleconference  meeting  (docket  ID 
number  OPPT-2002-0020)  was  for  the 
EDMVS  to  provide  input  and  advice  on 
the  steroidogenesis  detailed  review 
paper. 

The  objectives  of  the  July  2002 
meeting  (docket  ID  number  OPPT- 
2002-0029)  were: 

1.  To  review  the  screening  criteria, 
recommended  by  EDSTAC  and  adopted 
by  EDSP  for  screens. 

2.  To  receive  an  update  of  the 
National  Interagency  Center  for  the 
Evaluation  of  Alternate  Toxicological 
Methods  (NICEATM)  estrogen  and 
androgen  receptor  binding  efforts. 

3.  To  discuss  and  provide  advice  on 
general  dose  setting  issues;  and  to 
provide  comments  and  advice  on: 

•    A  pubertal-special  study- 
restricted  feeding.  ' 


44766 


Federal  Register / Vol.  68,  No.  146 / Wednesday,  July  30,  2003 /Notices 


propylthioura  :;il 
An  amp 


•    A  mamiialian  2-generation  draft 
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An  inveitebrate  detailed  review 
paper. 

The  objective  of  the  December  2002 
teleconference  meeting  {docket  ID 
number  OPPTp2002-0059)  was  for  the 
EDMVS  to  pre  vide  input  and  advice  on 
the  Tier  II  fish  life  cycle  assay  detailed 
review  paper 

The  objectives  of  the  June  5-6,  2003 
(docket  ID  nujnber  OPPT-2003-0016) 
were  for  EDM  /S  to  provide  input  and 
advice  on: 
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of  the  August  18-20, 
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minnow  assays;  and  the 

spawning)  assay. 


Ttie 


t  le 


enesis  assay 
ocol. 
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•  Strain/sj  ecies  white  paper. 

•  Chemica  s  used  in  EDSP's 
prevalidation  md  validation. 

•  Avian  d(  tailed  review  paper. 

•  Issues  re  ated  to  the  pubertal 
assays. 

3.  Receive  a  n  update  on  the 
amphibian"  wc  rkshop  conducted 
recently. 

A  list  of  the  EDMVS  members  and 
meeting  matei  ials  are  available  on  our 
web  site  (http  //www.epa.gov/scipoly/ 
oscpendo/edr.  ivs.htm)  and  in  the  public 
docket. 

List  of  Subject  s 

Environmei  ital  protection.  Endocrine 
system,  Endo(  rine  disrupters. 
Endocrine  dis  ruptor  screening  program. 


Dated:  July  23.  2003. 
Kathryn  R.  Mahaffey, 

Acting  Director.  Office  of  Science 
Coordination  and  Policy,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  03-19359  Filed  7-29-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7536-5] 

Science  Advisory  Board  Staff  Office; 
Advisory  Council  on  Clean  Air 
Compliance  Analysis  Health  Effects 
SubcommMee;  Notification  of 
Upcoming  Public.Teleconference  and 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  Staff  Office  is  annoimcing  a 
public  teleconference  and  a  public 
meeting  of  the  Advisory  Council  on 
Clean  Air  Compliance  Analysis 
(Council)  Healdi  Effects  Subcommittee 
(HES). 

DATES: 

August  8,  2003.  A  public 
teleconference  call  meeting  for  the  HES 
will  be  held  from  11  a.m.  to  12:30  p.m. 
(eastern  time). 

August  27-29,  2003.  A  public  meeting 
for  the  HES  will  be  held  from  9  a.m.  on 
August  27,  2003  to  2:30  p.m  on  August 
29,  2003  (eastern  time). 
ADDRESSES:  Participation  in  the 
teleconference  meeting  will  be  by 
teleconference  only.  The  meeting 
location  for  the  August  27-29.  2003, 
meeting  of  the  HES  will  be  in 
Washington.  DC.  The  meeting  location 
will  be  announced  on  the  SAB  Web  site, 
http://www.epa/sab  two  weeks  before 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  call-in  number  and  access 
code  to  participate  in  the  teleconference 
meeting  may  contact  Ms.  Sandra 
Friedman.  EPA  Science  Advisor^'  Board 
Staff,  at  telephone/voice  mail:  (202) 
564-2526;  or  via  e-mail  at 
friedman.sandra@epa.gov,  or  Ms. 
Delores  Darden,  EPA  Science  Advisory 
Board  Staff  at  telephone/voice  mail: 
(202)  564-2282;  or  via  e-mail  at 
darden.delores@epa.gov.  Any  member 
of  the  public  wishing  further 
information  regarding  the  Council  or  the 
HES  may  contact  Dr.  Angela  Nugent, 
Designated  Federal  Officer  (DFO),  U.S. 
EPA  Science  Advisory  Board  {1400A), 
1200  Pennsylvania  Avenue,  NW., 


Washington,  DC  20460;  by  telephone/ 
voice  mail  at  (202)  564-4562;  or  via  e- 
mail  at  nugent.angela@epa.gov.  General 
information  about  the  SAB  can  be  found 
in  the  SAB  Web  site  at  http:// 
www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Background.  Piorsuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  Notice  is  given  that  the  HES 
will  hold  a  public  teleconference,  as 
described  above,  to  prepare  for  the 
public  meeting,  also  described  above. 
The  purpose  of  the  public  meeting  is  to 
advise  the  Agency  on  its  plan  to  develop 
a  health  effects  assessment  for  the  third 
in  a  series  of  statutorily  mandated 
comprehensive  analyses  of  the  total 
costs  and  benefits  of  programs 
implemented  pursuant  to  the  Clean  Air 
Act. 

Background  on  the  Council,  the  HES, 
and  on  the  advisory  project  was 
provided  in  a  Federal  Register  notice 
published  on  February  14,  2003  (68  FR 
7531-7534). 

The  HES  will  be  providing  advice, 
through  the  Council,  on  the  review 
document,  "Benefits  and  Costs  of  the 
Clean  Air  Act  1990-2020;  Revised 
Analytical  Plan  for  EPA's  Second 
Prospective  Analysis"  currently  found 
at  the  following  Web  site,  maintained  by 
EPA's  Office  of  Air  and  Radiation  at: 
http://www.epa.gov/oar/sect812/undei 
the  link  "Study  Blueprint  and  Charge 
Questions  Electronic  Copy."  This  link 
provides  electronic  access  to  the 
Revised  Anal)rtical  Plan,  the  "change 
pages"  given  to  the  Council  and  HES  in 
July  2003,  and  the  detailed  review 
charge  questions. 

Procedures  for  Providing  Public 
Comment.  It  is  the  policy  of  the  EPA 
Science  Advisory  Board  (SAB)  Staff 
Office  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB  Staff 
Office  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  Oral  Comments: 
In  general,  each  individual  or  group 
requesting  an  oral  presentation  at  a  face- 
to-face  meeting  will  be  limited  to  a  total 
time  of  len  minutes  (unless  otherwise 
indicated).  For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  at  least  one  week  prior  to 
the  meeting  in  order  to  be  placed  on  the 
public  speaker  list  for  the  meeting. 
Speakers  should  bring  at  least  35  copies 
of  their  comments  and  presentation 
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slides  for  distribution  to  the  participants 
and  public  at  the  meeting.  Written 
Comments:  Although  written  comments 
are  accepted  imtil  the  date  of  the 
meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
conunents  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  above  in  the  following  formats: 
One  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  conunents  for 
public  distribution. 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  these 
meetings,  should  contact  Dr.  Nugent  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  July  22,  2003. 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-19277  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  6S60-iO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

/  • 

[OPP-2002-0327;  FRL-7284-6] 

Pesticide  Reregistration  Performance 
Measures  and  Goals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  EPA's 
progress  in  meeting  its  performance 
measures  and  goals  for  pesticide 
reregistration  during  fiscal  year  2002. 
The  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  requires  EPA 
to  publish  information  about  EPA's 
annual  achievements  in  this  area.  This 
notice  discusses  the  integration  of 
tolerance  reassessment  with  the 
reregistration  process,  and  describes  the 
status  of  various  regulatory  activities 
associated  with  reregistration  and 
tolerance  reassessment.  The  notice  gives 
total  nimibers  of  chemicals  and 
products  reregistered,  toleremces 
reassessed.  Data  Call-ins  issued,  and 
products  registered  under  the  "fast- 
track"  provisions  of  FIFRA.  Finally,  this 
notice  contains  the  schedule  for 


completion  of  activities  for  specific 
chemicals  during  fiscal  years  2003  and 
2004. 

DATES:  This  notice  is  not  subject  to  a 
formal  comment  period.  Nevertheless, 
EPA  welcomes  input  from  stakeholders 
and  the  general  public.  Written 
comments,  identified  by  the  docket  ID 
number  (OPP-2002-0327],  should  be 
received  on  or  before  September  29, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  P.  Stangel,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
telephone:  (703)  308-8007,  e-mail: 
stangel.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Important  Information 

A.  Does  this  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who  are 
interested  in  the  progress  and  status  of 
EPA's  pesticide  reregistration  and 
tolerance  reassessment  programs,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0327.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidentied  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 


holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access^  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet  ■ 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  To  access 
information  about  pesticide 
reregistration,  go  to  the  home  page  for 
the  Office  of  Pesticide  Programs  at 
www.epa.gov/pesticides  and  select 
"Reregistration"  under  "Regulating 
Pesticides."  or  go  directly  to 
www.epa.gov/pesticides/reregistration/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although,  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
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C.  How  and  Tel  Whom  Do  I  Submit 
Comments? 

You  may  sul  mit  comments 
electronically,  ly  mail,  or  through  hand 
delivery/couri<  r.  To  ensure  proper 
receipt  by  EPA ,  identify  the  appropriate 
docket  ID  num  )er  in  the  subject  line  on 
the  first  page  o  your  comment.  Please 
ensiire  that  yoi  r  comments  are 
submitted  with  in  the  specified  comment 
period.  Comm(  nts  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBl  or  information  that 
is  otherwise  pr  Dtected  by  statute,  please 
follow  the  insti  uctions  in  Unit  l.D.  Do 
not  use  EPA  Ddckets  or  e-mail  to  submit 
CBl  or  informa  ion  protected  by  statute. 

1 .  Electronic  illy.  If  you  submit  an 
electronic  com  nent  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  ma  ling  address,  and  an  e- 
mail  address  oi  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  yoi  i  submit,  and  in  any 
cover  letter  ace  ompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  th  e  submitter  of  the 
comment,  and  allows  EPA  to  contact 
you  in  case  EP.  \  cannot  read  your 
comment  due  I  d  technical  difficulties  or 
needs  further  i  iformation  on  the 
substance  of  yc  ur  comment.  EPA's 
policy  is  that  E  ^A  will  not  edit  your 
comment,  and  my  identifying  or  contact 
information  pr  jvided  in  the  body  of  a 
comment  will  )e  included  as  part  of  the 
comment  that  i  s  placed  in  the  official 
public  docket,  md  made  available  in 
EPA's  electron  c  public  docket.  If  EPA 
cannot  read  yo  ar  comment  due  to 
technical  diffic  ulties  and  cannot  contact 


you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 

2.  EPA  Dockets— i.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://virww.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0327.  The 
system  is  an,  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0327.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-  2002-0327. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID'Number  OPP-2002-0327. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBl  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 


CBl  by  marking  any  part  or  all  of  that 
information  as  CBl  (if  you  submit  CBl 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBl  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBl  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBl. 
Information  not  marked  as  CBl  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBl  or  the  procedures  for  claiming  CBl, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

II.  Background 

EPA  must  establish  cind  publish  in  the 
Federal  Register  its  annual  performance 
measures  and  goals  for  pesticide 
reregistration,  tolerance  reassessment, 
and  expedited  registration,  under 
section  4(1)  of  FIFRA,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996 
(FQPA).  Specifically,  such  measures 
and  goals  are  to  include: 

•  The  status  of  reregistration. 

•  The  number  of  products 
reregistered,  canceled,  dr  amended. 

•  The  number  and  type  of  data 
requests  or  Data  Call-in  (DCI)  notices 
under  section  3(c)(2)(B)  issued  to 
support  product  reregistration  by  active 
ingredient. 

•  Progress  in  reducing  the  number  of 
unreviewed,  required  reregistration  , 
studies. 

•  The  aggregate  status  of  tolerances 
reassessed. 

•  The  number  of  applications  for 
registration  submitted  under  subsection 
(k)(3),  expedited  processing  and  review 
of  similar  applications,  that  were 
approved  or  disapproved. 

•  The  future  schedule  for 
reregistrations  in  the  current  and 
succeeding  fiscal  year. 

•  The  projected  year  of  completion 
of  the  reregistrations  under  section  4. 

FIFRA,  as  amended  in  1988, 
authorizes  EPA  to  conduct  a 
comprehensive  pesticide  reregistration 
program-a  complete  review  of  the 
human  health  and  environmental  effects 
of  older  pesticides  originally  registered 
before  November  1,  1984.  Pesticides 
meeting  today's  scientific  and  regulatory 
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standards  may  be  declared  "eligible"  for 
reregistration.  To  be  eligible,  an  older 
pesticide  must  have  a  substantially 
complete  data  base,  and  must  not  cause 
unreasonable  adverse  effects  to  hlunan 
health  or  the  enviroiunent  when  used 
according  to  Agency  approved  label 
directions  and  precautions. 

In  addition,  all  pesticides  virith  food 
uses  must  meet  the  safety  standard  of 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  21  U.S.C. 
346a,  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  Under 
FFDCA,  EPA  must  make  a 
determination  that  pesticide  residues 
remciining  in  or  on  food  are  "safe";  that 
is,  "that  there  is  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue"  from  dietary  and  other  sources. 
In  determining  allowable  levels  of 
pesticide  residues  in  food,  EPA  must 
perform  a  more  comprehensive 
assessment  of  each  pesticide's  risks, 
considering: 

•  Aggregate  exposure  (from  food, 
drinking  water,  and  residential  uses). 

•  Cumulative  effects  from  all 
pesticides  sharing  a  common 
mechanism  of  toxicity. 

•  Possible  increased  susceptibility  of 
infants  and  children;  and 

•  Possible  endocrine  or  estrogenic 
effects. 

As  amended  by  FQPA,  FFDCA 
requires  the  reassessment  of  all  existing 
tolerances  (pesticide  residue  limits  in 
food)  and  tolerance  exemptions  within 
10  years,  to  ensure  that  they  meet  the 


safety  standard  of  the  law.  EPA  was 
directed  to  give  priority  to  the  review  of 
those  pesticides  that  appear  to  pose  the 
greatest  risk  to  public  health,  and  to 
reassess  33%  of  the  9,721  existing 
tolerances  and  exemptions  within  3 
years  (by  August  3,  1999),  66%  within 
6  years  (by  August  3,  2002),  and  100% 
in  10  years  (by  August  3,  2006).  (Note: 
Although  the  total  number  of  tolerances 
existing  on  August  3,  1996.  and  subject 
to  FQPA  reassessment  was  initially 
reported  as  9,728,  that  number  has  been 
corrected  to  9,721,  based  on  the 
Agency's  Tolerance  Reassessment 
Tracking  System.) 

EPA  is  meeting  the  FFDCA's  tolerance 
reassessment  requirements  through 
reregistration  and  several  other  program 
activities.  In  making  reregistration 
eligibility  decisions,  the  Agency  also  is 
completing  much  of  tolerance 
reassessment,  which  is  helping  us  meet 
the  time  frames  mandated  by  the  new 
law.  EPA  reassessed  the  first  33%  of  all 
food  tolerances  by  August  3,  1999,  and 
the  second  33%  of  all  food  tolerances  by 
August  3,  2002.  EPA  is  focusing 
particularly  on  priority  Group  1 
pesticides,  those  identified  as  posing  the 
greatest  potential  risks.  Over  half  of  the 
universe  of  tolerances  to  be  reassessed 
are  included  in  this  category',  including 
tolerances  for  the  organophosphate  (OP) 
pesticides,  the  Agency's  highest  priority 
for  review.  Carbamate,  organochlorine, 
and  B2  (probable  human)  carcinogen 
pesticides  also  are  included  in  priority 
Group  1.  Although  EPA  is  directing 
most  of  its  resources  toward  this  group. 


a  number  of  Group  1  pesticides  will 
nevertheless  be  reassessed  in  the  third 
33%  owing  to  the  challenging  issues 
they  present.  EPA's  approach  to 
tolerance  reassessment  under  FFDCA, 
including  the  three  priority  Groups,  is 
described  fully  in  the  Agency's 
document,  "Raw  and  Processed  Food 
Schedule  for  Pesticide  Tolerance 
Reassessment"  (62  FR  42020.  August  4, 
1997)  (FRL-57^4-6).  In  conducting  the 
pesticide  reregistration  and  tolerance 
reassessment  programs  at  present,  EPA 
is  developing  measures  that  show 
results  in  terms  of  outcomes,  as  well  as 
traditional  outputs,  as  directed  by  OMB. 

rn.  FQPA  and  Program  Accountability 

One  of  the  hallmarks  of  the  FQPA 
amendments  to  the  FFDCA  is  enhanced 
accountability.  Through  this  summary 
of  performance  measures  and  goals  for 
pesticide  reregistration,  tolerance 
reassessment,  and  expedited 
registration,  EPA  describes  progress 
made  during  the  past  year  in  each  of  the 
program  areas  included  in  FIFRA 
section  4(1). 

A.  Status  of  Reregistration 

During  fiscal  year  (FY)  2002  (from 
October  1,  2001,  through  September  30, 
2002),  EPA  made  significant  progress  in 
completing  risk  assessments  and  risk 
management  decisions  for  the  OP 
pesticides,  the  Agency's  highest  priority 
chemicals  for  reregistration  and 
tolerance  reassessment,  and  for  other 
pesticides.  See  Table  1. 


Table  1 .— Reregistration/Risk  Management  Decisions  Completed:  FY  2002  and  Total 


FY  2002:  36  Decisions 


7  REDs 

1 ,4-Bls(bromoacetoxy)-2-butene^ 

Endosulfan ' 

Fenamiphos  (Voluntary  Cancellation)^ 

(HOCH2-)methyldithiocarbamate  (Voluntary  Cancellation) 

Lindane' 

Oxyfluorfen 

Thiat)enda2ole 


Total,  End  of  FY  2002 


8  IREDs 

Azinphos-methyl'  2 

Diazinon'  - 

Dicrofophos- 

Disulfoton= 

Methamidophos- 

Naled- 

Oxydemeton-methyP 

Phosmet'- 


214  REDs 


21  IREDs 


<c 
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Table 


1 .— Reregistration/Risk  Management  Decisions  Completed:  FY  2002  and  Total— Continued 


FY  2002:  36  Decisions 


Total,  End  of  FY  2002 


be  completed  in  FY  2003) 


cid; 


21  TREDs 

Asulam 

Calcium  hypoclflorite 

Chlorine  gas 

Chlorpropham 

Difenzoquat 

Diquat  dibromide 

Diuron  (RED  to 

Fenarimol 

Fenbutatin-oxii 

Hexazinone 

Imazalil  (RED  t^  be  completed  in  FY  2003) 

Linuron 

MetolacMor 

Norflurazon 

Pnmisulfuron 

Pronamide 

Propanil  (RED 

Sodium  hypoch|ofi 

Tebuthiuron 

Tetrachlorvinph^s 

Urea 


32  TREDs 


V 


msthyl 


be  completed  in  FY  2003) 
ite 


'Subject  to  NFlDC 
-Organophosp i 


consent  decree 
ate  (OP)  pesticide 


ley's 


e  Its, 


The  Agem 
in  Reregistrati^n 
(RED)  docum 
Eligibility  Deals 
on  FQPA  Tolefance 
Progress  and 
Decisions  (TR^D 

1.  REDs. 
program,  EPA 
scientific  data 
initially 
1984), 

human  health 
requiring  risk 
necessary 
sufficient  su 
risks  can  be 
be  declared  "e 
EPA  presents 
a  RED  documeht 


decisions  are  embodied 
Eligibility  Decision 
Interim  Reregistration 
ions  (IREDs),  or  Reports 
Reassessment 
Ii^terim  Risk  Management 
s). 
Thi  ough  the  reregistration 
s  reviewing  current 
or  older  pesticides  (those 
registered  before  November 
their  effects  on 
md  the  environment,  and 
1  nitigation  measures  as 
Pesticides  that  have 

data  and  whose 
fully  mitigated  may 
igible"  for  reregistration. 
these  pesticide  findings  in 


the  end  of  FY  2002  is  presented  in  Table 
3. 

Table  3.— Profile  of  214  REDs 
Completed,  End-of  FY  2002 


reassess  ing 


pf  orting  I 


su  xesst 


RID 


i.  Overall 
progress  at  the 
completing  Relegistration 
Decisions  (REIJs) 
Table  2 


progress.  EPA's  overall 
end  of  FY  2002  in 

Eligibility 
is  summarized  in 


Pesticide  active  in- 
gredients 

313 

Pesticide  products 

8.600+ 

REDs  with  food  uses 

107 

Post-FQPA  REDs 

73 

Post-FQPA  REDs 
with  food  uses 

54 

Tolerance  reassess- 
ments completed 
for  post- FQPA 
REDs* 

1,322 

Table  2.— 0\'erall  RED  Progress, 
ENt)  OF  FY  2002 


REDs  complete  J 


Cases  cancelec 


214  (35%) 


231  (38%) 


REDs  to  be  cort»- 
pleted 


Total  reregistra^on 
cases 


167  (27%) 


612  (100%) 


ii.  Profile  of 
profile  of  the 


completed  REDs.  A 
2114  REDs  completed  by 


*EPA  is  revisiting  tolerances  associated  with 
the  53  food  use  REDs  that  were  completed 
before  FOPA  was  enacted  to  ensure  that  they 
meet  the  safety  standard  of  the  new  law,  as 
set  forth  in  the  Agency's  August  4,  1997, 
Schedule  for  Pesticide  Tolerance 
Reassessment. 

iii.  flisJi:  reduction  in  REDs.  Reducing 
pesticide  risks  is  an  important  aspect  of 
the  reregistration  program.  In 
developing  REDs,  EPA  works  with 
stakeholders  including  pesticide 
registrants,  growers  and  other  pesticide 
users,  and  enviroiunental  and  public 
health  interests,  as  well  as  the  States, 
USD  A,  and  other  Federal  agencies  and 
others  to  develop  voluntary  measures  or 
regulatory  controls  needed  to  effectively 
reduce  risks  of  concern.  Almost  every 
RED  includes  some  measures  or 


modifications  to  reduce  risks.  The 
options  for  such  risk  reduction  are 
extensive  and  include  voluntary 
cancellation  of  pesticide  products  or 
deletion  of  uses;  declaring  certain  uses 
ineligible  or  not  yet  eligible  (and  then 
proceeding  with  follow-up  action  to 
cancel  the  uses  or  require  additional 
supporting  data);  restricting  use  of 
products  to  certified  applicators; 
limiting  the  amount  or  frequency  of  use; 
improving  use  directions  and 
precautions;  adding  more  protective 
clothing  and  equipment  requirements; 
requiring  special  packaging  or 
engineering  controls;  requiring  no- 
treatment  buffer  zones;  employing 
ground  water,  surface  water,  or  other 
environmental  and  ecological 
safeguards;  and  other  measures. 

2.  Interim  REDs  or  IREDs.  EPA  issues 
IREDs  for  pesticides  that  are  undergoing 
reregistration,  require  a  reregistration 
eligibility  decision,  and  also  must  be 
included  in  a  cumulative  assessment 
under  FQPA  because  they  are  part  of  a 
group  of  pesticides  that  share  a  common 
mechanism  of  toxicity.  An  IRED  is 
issued  for  each  individual  pesticide  in 
the  cumulative  group  when  EPA 
completes  the  pesticide's  risk 
assessment  and  interim  risk 
management  decision.  An  IRED  may 
include  measures  to  reduce  food, 
drinking  water,  residential, 
occupational,  and/or  ecological  risks,  to 
gain  the  benefit  of  these  changes  before 
the  final  RED  can  be  issued  following 
the  Agency's  consideration  of 
cumulative  risks.  For  example,  EPA 
generally  does  not  consider  individual 
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OP  or  N-methyl  carbamate  pesticide 
decisions  to  be  completed  REDs  or 
tolerance  reassessments.  Instead,  the 
Agency  is  issuing  IREDs  for  these 
chemicals  at  this  time.  EPA  will  make 
final  decisions  and  may  issue  REDs  for 
these  pesticides  when  the  cumulative 
risks  of  the  OPs  or  carbamates  have  been 
considered.  Once  the  Agency  completes 
a  cimiulative  evaluation  of  the  OPs, 
final  decisions  will  be  made  and  REDs 
may  be  issued  for  the  24  OP  pesticides 
that  initially  had  IREDs. 

3.  Tolerance  reassessment  "TREDs." 
EPA  issues  Reports  on  FFDCA 
Tolerance  Reassessment  Progress  and 
Interim  Risk  Management  Decisions, 
known  as  TREDs,  for  pesticides  that 
require  tolerance  reassessment  decisions 
imder  FFDCA,  but  do  not  require  a    ■ 
reregistration  eligibility  decision  at 
present  because:  * 

•  The  pesticide  was  first  registered 
after  November  1984  and  is  considered 
a  "new"  active  ingredient,  not  subject  to 
reregistration  (e.g.,  fenarimol  and 
primisulfuron-methyl  in  FY  2002); 

•  EPA  completed  a  RED  for  the 
pesticide  before  FQPA  was  enacted 
(most  FY  2002  TREDs  are  in  this  post- 
RED  category);  or 

•  The  pesticide  is  not  registered  for 
use  in  the  U.S.  but  tolerances  are 
established  that  allow  crops  treated  with 
the  pesticide  to  be  imported  from  other 
countries  (e.g.,  mevinphos). 

During  FY  2002.  EPA  also  completed 
TREDs  for  three  pesticides  (diuron, 
imazalil,  and  propanil)  whose  REDs  are 
under  development.  The  Agency 
expects  to  complete  REDs  for  these 
pesticides  in  FY  2003. 

As  with  IREDs,  EPA  will  not  take  final 
action  on  pesticides  subject  to  TREDs 
that  are  part  of  a  cumulative  group  until 
cumulative  risks  have  been  considered 
for  the  group. 

4.  Goals  for  FY  2003  and  future  years. 
EPA's  major  pesticide  reregistration  and 
tolerance  reassessment  goals  for  FY 
2003  and  future  years  are  as  follows.  In 
addition  to  achieving  these  traditional 
output-oriented  goals,  EPA  also  is 
working  to  develop  measures  that  show 
results  in  terms  of  outcomes,  as  directed 
by  0MB. 

i.  Complete  individual  pesticide  risk 
management  decisions.  EPA's  goal  in 
conducting  the  reregistration  euid 
tolerance  reassessment  program  is  to 
complete  20-35  Reregistration 
Eligibility  Decisions  (REDs)  and  Interim 
REDs  each  year  during  fiscal  years  2003 
through  2006,  giving  priority  to 
pesticides  with  associated  tolerances. 
Candidate  pesticides  for  these  decisions 
are  listed  near  the  end  of  this  document. 

ii.  Evaluate  OP  and  other  cumulative 
risks.  EPA  began  developing  methods 


for  cumulative  risk  assessment  and  the 
components  of  a  cumulative  risk 
assessment  for  the  OP  pesticides  soon 
after  FQPA  was  enacted  in  August  1996, 
although  the  Agency  had  begun 
considering  this  approach  earlier,  when 
it  was  recommended  by  NAS  in  their 
1993  report,  "Pesticides  in  the  Diets  of 
Infants  and  Children."  These  efforts 
came  to  fruition  in  FY  2002.  In  addition 
to  completing  most  of  the  remaining  risk 
assessments  and  risk  management 
decisions  for  individual  OP  pesticides, 
EPA  issued  the  preliminary  OP 
cumulative  risk  assessment  in  December 
2001.  After  considering  public 
comment,  stakeholder  input,  eind  the 
results  of  additional  scientific  review, 
EPA  issued  a  revised  OP  cumulative 
risk  assessment  in  June  2002  and  has 
begun  risk  management  actions  based 
on  this  revised  assessment.  The  Agency 
plans  to  review  public  and  SAP 
conunents  on  the  revised  cumulative 
risk  assessment  as  well  as  examine 
newly  submitted  data  in  further 
evaluating  QP  cumulative  risks  during 
2003.  The  Agency  then  may  issue  final 
reregistration  eligibility  and  tolerance 
reassessment  decisions  for  individual 
OP  pesticides  with  IREDs  and  TREDs. 
Consideration  of  the  cumulative  risks  of 
N-methy  Icarbamates , 
chloroacetanilides,  and  perhaps  other 
common  mechanism  groups  of 
pesdcides  will  follow.  For  further 
information,  see  EPA's  cumulative  risk 
website,  http://wTvw.epa.gov/pesticides/ 
cumulative/. 

iii.  Complete  100%  of  tolerance 
reassessment  decisions.  EPA  is 
continuing  to  reassess  tolerances  within 
time  fi-ames  set  forth  in  FFDCA  as 
amended  by  FQPA,  giving  priority  to 
those  food  use  pesticides  that  appear  to 
pose  the  greatest  risk.  Integration  of  the 
reregistration  and  tolerance 
reassessment  programs  has  added 
complexity  to  the  reregistration  process 
for  food  use  pesticides.  The  Agency 
successfully  reached  its  first  two 
tolerance  reassessment  milestones  by 
completing  over  33%  of  all  tolerance 
reassessment  decisions  by  August  3, 
1999,  and  over  66%  by  August  3,  2002. 
EPA  xs  working  toward  meeting  the  final 
FQPA  tolerance  reassessment  goal:  To 
complete  100%  of  all  required  tolerance 
reassessment  decisions  by  August  3, 
2006. 

E.  Product  Reregistration;  Numbers  of 
Products  Reregistered,  Canceled,  and 
Amended 

At  the  end  of  the  reregistration 
process,  after  EPAias  issued  a  RED  and 
declared  a  pesticide  reregistration  case 
eligible  for  reregistration,  individual 
end-use  products  that  contain  pesticide 


active  ingredients  included  in  the  case 
still  must  be  reregistered.  This 
concluding  part  of  the  reregistration 
process  is  called  "product 
reregistration." 

In  issuing  a  completed  RED 
document,  EPA  sends  registrants  a  Data 
Call-in  (DCI)  notice  requesting  any 
product-specific  data  and  specific 
revised  labeling  needed  to  make  final 
reregistration  decisions  for  each  of  the 
individual  pesticide  products  covered 
by  the  RED.  Based  on  the  results  of 
EPA's  review  of  these  data  and  labeling, 
products  found  to  meet  FIFRA  and 
FFDCA  standards  may  be  reregistered. 

A  variety  of  outcomes  are  possible  for 
pesticide  products  completing  this  final 
phase  of  the  reregistration  process. 
Ideally,  in  response  to  the  DCI  notice 
accompanying  the  RED  document,  the 
pesticide  producer,  or  registrant,  will 
submit  the  required  product-specific 
data  and  revised  labeling,  which  EPA 
will  review  and  find  acceptable.  At  that 
point,  the  Agency  may  reregister  the 
pesticide  product.  If,  however,  the 
product  contains  multiple  active 
ingredients,  the  Agency  instead  issues 
an  amendment  to  the  product's 
registration,  incorporating  the  labeling 
changes  specified  in  the  RED;  a  product 
with  multiple  active  ingredients  may 
not  be  fully  reregistered  until  the  last 
active  ingredient  in  its  formulation  is 
eligible  for  reregistration.  In  other 
situations,  the  Agency  may  temporarily 
suspend  a  product's  registration  if  the 
registrant  has  not  submitted  required 
product-specific  studies  within  the  time 
frame  specified.  The  Agency  may  cancel 
a  product's  registration  because  the 
registrant  did  not  pay  the  required 
registration  maintenance  fee. 
Alternatively,  the  registrant  may  request 
a  voluntary  cancellation  of  their  end-use 
product  registration. 

1.  Product  reregistration  actions  in  FY 
2002.  EPA  counts  each  of  the  post-RED 
product  outcomes  described  above  as  a 
product  reregistration  action.  A  single 
pesticide  product  may  be  the  subject  of 
several  product  reregistration^  actions 
within  the  same  year.  For  example,  a 
product's  registration  initially  may  be 
amended,  then  the  product  may  be 
reregistered,  and  later  the  product  may 
be  volimtarily  canceled,  all  within  the 
same  year.  During  FY  2002,  EPA 
completed  the  product  reregistration 
actions  detailed  in  Table  4.  The 
program's  goal  is  to  complete  400-450 
product  reregistration  actions  in  FY 
2003. 
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Table  4.— Rroduct  Reregistration 
Actions  CoiiPLETED  during  FY  2002 


Product  reregjptra- 
tion  actions 


Product  amentlment 
actions 


Product  cancellation 
actions 


Total  actions 


77 


51 


186 


314 


Table  5.— Status  of  the  Universe 
OF  Products  Subject  to  Prod- 
uct Reregistration,  for  FY  2002 
(as  of  September  30,  2002) 


2.  Status  oj  the  product  reregistration 
universe.  The  status  of  the  universe  of 
pesticide  pro(  lucts  subject  to 
reregistration  at  the  end  of  FY  2002  is 
shown  in  Tab  le  5  below.  This  overall 
status  information  is  not  "ciunulative"- 
-it  is  not  derii  ed  from  summing  up  a 
series  of  annual  actions.  Adding  annual 
actions  would  result  in  a  larger  overall 
number  since  each  individual  product  is 
subject  to  mu  tiple  actions-it  can  be 
amended,  rensgistered,  and/ or  canceled, 
over  time.  Instead,  the  "big  picture" 
status  inform!  ition  in  Table  5  should  be 
considered  a  i  snapshot  in  time.  As 
registrants  anp  EPA  make  marketing  and 
regulatory  decisions  in  the  future,  the 
status  of  indii  idual  products  may 

and  n  umbers  in  this  table  are 


Products  rereg- 
istered 

1,637 

Products  amended 

345 

Products  canceled 

3.806 

Products  sent  for 
suspension 

12 

-  Total  products  with 
actions  completed 

5,800 

Products  with  ac- 
tions pending 

2,817 

Total  products  in 
product  reregistra- 
tion universe 

8,617 

change, 

expected  to  fl  actuate. 


The  luiiverse  of  8,617  products  in 
product  reregistration  at  the  end  of  FY 
2002  represented  an  increase  of  745 
products  from  the  FY  2001  universe  of 
7,872  products.  The  increase  consists  of 
324  products  associated  with  FY  2002 
REDs,  and  412  products  associated  with 
IREDs,  plus  9  products  that  were  added 
as  a  result  of  DC!  activities  and 
processing  for  several  previously  issued 
REDs  and  IREDs. 


At  the  end  of  FY  2002,  2,817  products 
had  product  reregistration  decisions 
pending.  Some  pending  products  await 
science  reviews,  label  reviews,  or 
reregistration  decisions  by  EPA.  Others 
are  not  yet  ready  for  product 
reregistration  actions;  they  are 
associated  with  more  recently 
completed  REDs,  and  their  product- 
specific  data  are  not  yet  due  to  be 
submitted  to  or  reviewed  by  the  Agency. 
EPA's  goal  is  to  complete  400-450 
product  reregistration  actions  during 
fiscal  year  2003. 

C.  Number  and  Type  ofDCIs  to  Support 
Product  Reregistration  by  Active 
Ingredient 

1 .  DCIs  for  REDs.  The  number  and 
type  of  data  call-in  requests  or  DCIs  that 
EPA  is  preparing  to  issue  under  FIFRA 
section  3(c)(2)(B)  to  support  product 
reregistration  for  pesticide  active 
ingredients  included  in  FY  2002  REDs 
are  shown  in  Table  6.  Starting  in  FY 
2001 ,  for  the  first  time,  OMB  clearance 
has  been  required  to  issue  REDs  and 
IREDs.  Since  the  Fenamiphos  and 
(HOCH2-)methyldithiocarbamate  REDs 
consisted  of  voluntary  cancellations, 
products  containing  these  pesticides 
will  not  be  reregistered  and  therefore  do 
not  require  DCIs. 


Table  6.— DCIs  Prepared  to  Support  Product  Reregistration  for  FY  2002  REDs 


Case  Ni  mber 


Case  Name 


Numt)er  of  Products 

Covered  by  the 

RED' 


Number  of  Product 

Chemistry  Studies 

Required- 


Number  of  Acute 

Toxicology  Studies 

Required' 


Number  of  Efficacy 
Studies  Required 


3030 


1 ,4-Bis(bromoacetoxy)-2- 
butene 


22 


12  (6  studies  X  2 
products) 


0014 


Endosutfan 


98  (includes  4  SLN 
products) 


22 


102  (7  batches/10 
not  batched) 


0333 


Fenamiphos  (Voluntary 
Cancellation) 


15 


N/A 


N/A 


N/A 


3076 


(HOCH2-) 
methyldithiocarbamate 
(Voluntary  Cancella- 
tion) 


N/A 


N/A 


N/A 


0315 


Lindane 


29 


22 


126  (5  batches/16 
not  batched) 


2490 


Oxyfluorfen 


117  (includes  8 
SLN  products) 


22 


60  (4  batches/6  not 
batched) 


2670 


Thiabendazole 


63 


22 


144  (4  batches/20 
not  batched) 


I  The  number  of  registered  products  containing  a  pesticide  active  ingredient  can  change  over  time.  The  number  of  products  that  appears  in  the 
RED  document  (counted  when  the  RED  is  signed)  may  be  different  than  the  number  of  products  that  EPA  is  tracking  for  product  reregistration 
(counted  later,  ivhen  the  RED  Is  Issued).  This  table  reflects  the  final  number  of  products  associated  with  each  RED,  as  they  are  being  tracked  for 
product  reregisiation 

-This  column  show§  the  number  of  product  chemistry  studies  that  are  required  for  each  product  covered  by  the  RED. 
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th»  ^fr  ^  to  reduce  the  time,  resources,  and  number  of  animals  needed  to  fulfill  acute  toxicity  data  requirements,  EPA  "batches"  products 
mat  can  be  considered  similar  from  an  acute  toxicity  standpoint.  For  example,  one  batch  could  contain  five  products.  In  this  instance  if  six  acute 
=?,i[Lr^}f  studi^usually  were  required  per  product,  only  six  studies  (rather  than  30  studies)  would  be  required  for  the  entire  batch.  Factors  con- 
n^o^,?.^r.^'"^  P'°*^P^  K,^'"*^®  ^^^^  products  active  and  Inert  Ingredients  (e.g.,  identity,  percent  composition,  and  biological  activity)  type 
of  formulation  e.gemulsifiable  concentrate,  aerosol,  wettable  powder,  granular!  and  labeling  (e.g.,  signal  word  use  classification  one- 
cautionary  labeling).  The  Agency  does  not  describe  batched  products  as  "substantially  similar,"  b^u^  all  products  withirratotch  ma?  no^te 
considered  chemically  similar  or  have  Identical  use  pattems.  h  "viui,ia  «iiiiim  a  uaion  m<iy  noi  oe 

2.  DCIs  for  IREDs.  The  number  and  type  of  data  requests  or  DCIs  that  EPA  is  preparing  to  issue  to  support  product 
reregistration  for  pesticide  active  ingredients  included  in  FY  2002  Interim  REDs  (IREDs)  are  shown  in  Table  7. 

TABLE  7.— DCIs  PREPARED  TO  SUPPORT  PRODUCT  REREGISTRATION  FOR  FY  2002  IREDS 


Case  Number 

Case  Name 

Number  of  Products 

Covered  by  the 

IRED 

Number  of  Product 

Chemistry  Studies 

Required 

Number  of  Acute 

Toxicology  Studies 

Required 

Number  of  Efficacy 
Studies  Required 

0235 

Azinphos-methyl 

24 

22 

54  (4  batches/5  not 
batched) 

0 

0238 

Diazinon 

182 

22 

186(15  batches/Iff 
not  tjatched) 

0 

0145 

Dicrotophos 

3 

22 

6  (1  batch) 

" 

0102 

Disulfoton 

62 

22 

114  (4  batches/15 
not  batched) 

0 

0043 

Methamldophos 

47 

22 

24  (1  batch/3  not 
batched) 

0 

0092 

Naled 

35 

22 

78  (2  batches/1 1  not 
batched) 

2 

0258 

Oxydemeton-methyl 

19  (includes  2  SLN 
products) 

22 

12  (2  batches) 

0 

0242 

Phosmef 

40 

22 

42  (6  batches/1  not 
batched) 

2 

by^aTalid'p?renfp?^uct1il?o?^^^^^  <^'^>  ^^'^'^^''^"^  '''  "°'  '"'^'"^^^  '"  ^^"'^  ♦°'''^*^  ^^'^^'"^^  ^"^  ^^^  «^«  «"PP°'^«1 


3.  DCIs  not  needed  for  TREDs.  The  reregistration  decisions;  they  are  subject     D.  Progress  in  Reducing  the  Number  of 

Agency  does  not  issue  product-specific  to  tolerance  reassessment  only.  Unreviewed.  Required  Reregistration 

data  requests  or  DCIs  for  pesticides  Studies 

included  in  tolerance  reassessment  r-n  a  • 

decisions  or  TREDs  because,  at  present,  ^^^'^  "1^'."^  P'°8ress  in  reviewing 

these  pesticides  do  not  require  product  scientific  studies  submitted  by  pesUcide 

^        f  ,.    registrants  m  support  of  pesticides 

undergoing  reregistration.  See  Table  8. 

TABLE  8.— Review  Status  of  Studies  Submitted  for  Pesticide  Reregistration,  End  of  FY  2002 


Pesticide  Reregistration  Group  or 
List,  per  FIFRA  Section  4(c)(2) 


List  A 


ListB 


List  C 


List  D 


Total  Lists  A  -  D 


Studies  Reviewed  +  Extraneous' 


1 1 ,237  +  470  =  1 1 ,707  (84%) 


6,453  +  746  =  7,199(75%) 


2.271  +239  =  2,510(73%) 


1,342  +  94  =  1,436(82%) 


21,303  +  1,549  =  22,852  (80%) 


Studies  Awaiting  Review 


2,201  (16%) 


2,408  (25%) 


938  (27%) 


308  (18%) 


5,855  (20%) 


Total  Studies  Received 


13,908 


9.607 


3,448 


1,744 


^,707 


K.  '^Ki^ii^  ^'""^if^  '^f  temni  used  to  classify  those  studies  that  are  not  needed  because  the  guideline  or  data  requirement  has  been  satisfied 
Dy  oiner  siuaies  or  nas  changed. 


Studies  reviewed  by  EPA  increased  reregistration  had  been  reviewed,  submitted  for  reregistration.  The  percent 

(or  the  study  review  "backlog"  compared  to  79%  at  the  end  of  FY  2001 .     of  studies  reviewed  should  continue  to 

decreased)  during  FY  2002.  At  the  end  During  FY  2002,  the  Agency  continued       increase  in  fiiture  years, 

of  the  fiscal  year,  over  80%  of  all  studies  an  effort  to  clean  up  the  data  base  used 

received  by  the  Agency  in  support  of  to  track  the  review  status  of  studies 
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E.  Aggregate  ,  ttatus  of  Tolerances 
Reassessed 


1002,  EPA  completed 
reassessments  and 
1  year  with  a  total  of 
e  reassessment  decisions 
addressing  dmost  67%  of  the 
toleram  es  that  require 

[See  Table  9).  Over  60%  of 
•eassessment  decisions 
wqre  for  pesticides  in 
1. 
reassessed  over  33%  of  all 
by  August  3,  1999, 
tolerances  for  pesticides 


During  FY 
2,649  tolerance 
ended  the  fi 
6,499  tolerani 
to  date 
9.721 

reassessment 
the  tolerance 
completed 
priority  Groui) 

Just  as  EPA 
food  toleranci  s 
including  ma:  ly 


identified  as  posing  the  greatest 
potential  risks,  the  Agency  also  met  the 
next  FQPA  goal  during  FT  2002  and 
completed  over  66%  of  all  required 
tolerance  reassessment  decisions  by 
August  3,  2002.  EPA's  general  schedule 
for  tolerance  reassessment  (Federal 
Register,  August  4,  1997)  identified 
three  groups  of  pesticides  to  be 
reviewed;  this  grouping  continues  to 
reflect  the  Agency's  overall  scheduling 
priorities.  In  completing  tolerance 
reassessment,  EPA  continues  to  give 
priority  to  pesticides  in  Group  1. 
1.  Aggregate  accomplishments 
through  reregistration  and  other 


programs.  EPA  is  accomplishing 
tolerance  reassessment  through  the 
registration  and  reregistration  programs; 
by  revoking  tolerances  for  pesticides 
that  have  been  canceled  (many  as  a 
result  of  reregistration);  by  reevaluating 
pesticides  with  pre- FQPA  REDs,  and 
through  other  decisions  not  directly 
related  to  registration  or  reregistration, 
described  further  below.  EPA  is  using 
the  Tolerance  Reassessment  Tracking 
System  (TORTS)  to  compile  this 
updated  information  and  report  on  the 
status  of  tolerance  reassessment  (See 
Table  9). 


Tabi  E  9.— Tolerance  Reassessments  Completed  Post-FQPA  by  Fiscal  Year,  through  FY  2002 


Tolerances 

Througl  i 


Re  assessed 


During  Late 
FY  96 


During  FY 
1997 


During  FY 
1998 


During  FY 
1999 


During  FY 
2000 


During  FY 
2001 


During  FY 
2002 


Total,  End 
of  FY  2002 


Reregistrationy  REDs 


25 


339 


278 


359 


44 


46 


231 


1,322 


Tolerance  Re^ess- 
menls/TREC  s 


776 


776 


Registration 


221 


308 


341 


55 


215 


200 


1,340 


Tolerance  rev(  cations 


812 


513 


22 


35 


545 


1,930 


Other  decision  > 


233 


897 


1,131 


Total  lolerancqs 
sessed 


reas- 


28 


561 


1.398 


1,446 


121 


296 


2,649 


6,499 


mac  e 


Reregistrc  tion/REDs.  EPA  is  using 

on  program  to  accomplish 
toler  ince  reassessment.  For 
erance  reassessment 
through  REDs  since 
Agfency  has  made  the  finding 
there  is  a  reasonable 
harm,  as  required  by 
tolerances  reassessed 
gistration  remain  the  same 
r  lay  be  raised,  lowered,  or 


the  reregistrat 
much  of 
each  of  the  to 
decisions 
FQPA,  the 
as  to  whether 
certainty  of  n(  i 
FFDCA.  Man3 
through  rere] 
while  others 
revoked. 

ii.  Toleranci 
Tolerances  in 
REDs  that  we<e 
was  enacted 
being 

meet  the  new 
EPA  issues 


11 
reassess  ed 


th  jse 


reassessment 
Agency  also  iJsues 
tolerance  reas  sessment 
some  develop 
pesticide  active 
to  reregistrat 
import 

reassessments 
that  are  not 
(i.e.,  pesticidejs 
carbamates) 
and  are  inclu(  ed 
accomplishm(  snts 


Kin 


tolerai  ces 


reassessmentsJTREDs. 
tially  evaluated  through 
completed  before  FQPA 
August  1996  now  are 
to  ensure  that  they 
rFDCA  safety  standard. 
post-RED  tolerance 
lecisions  as  TREDs.  The 
TREDs  summarizing 
decisions  for 
ng  REDs,  for  new 
ingredients  not  subject 
,  and  for  pesticides  with 
only.  Tolerance 
in  TREDs  for  pesticides 
of  a  cumulative  group 
that  are  not  OPs  or 
be  counted  at  present 
in  the  FY  2002 
In  completing  OP 


p<rt 


n  av 


IREDs  and  TREDs  during  FY  2002,  the 
Agency  also  completed  tolerance 
reassessment  decisions  for  these 
pesticides.  Many  of  these  tolerance 
reassessments  will  not  become  final, 
however,  until  EPA  completes  a 
cumulative  evaluation  of  the  OPs. 

iii.  Registration.  Like  older  pesticides, 
all  new  pesticide  registrations  must 
meet  the  safety  standard  of  FFDCA. 
Many  of  the  registration  applications 
EPA  receives  are  for  new  uses  of 
pesticides  already  registered  for  other 
uses.  To  reach  a  decision  on  a  proposed 
new  food  use  of  an  already  registered 
pesticide,  EPA  must  reassess  the 
existing  tolerances,  as  well  as  the 
proposed  new  tolerances,  to  make  sure 
there  is  reasonable  certainty  that  no 
harm  will  result  to  the  public  from 
aggregate  exposure  from  all  uses.  During 
FY  2002,  the  Agency  has  continued  to 
discourage  submission  of  applications 
and  petitions  for  any  new  uses  of  the  OP 
pesticides,  given  the  need  to  consider 
cumulative  risks  from  OP's  as  a  group 
before  any  new  uses  can  be  fully 
evaluated. 

iv.  Tolerance  revocations.  Revoked 
tolerances  represent  uses  of  many 
different  pesticide  active  ingredients 
that  have  been  canceled  in  the  past. 


Some  pesticides  were  canceled  due  to 
the  Agency's  risk  concerns.  Others  were 
canceled  voluntarily  by  their 
manufacturers,  based  on  lack  of  support 
for  reregistration.  Tolerance  revocations 
are  important  even  if  there  are  no 
domestic  uses  of  a  pesticide  because 
residues  in  or  on  imported  commodities 
treated  with  the  chemical  could  still 
present  dietary  risks  that  may  exceed 
the  FFDCA  "reasonable  certainty  of  no 
harm"  standard,  either  individually  or 
cumulatively  with  other  substances  that 
share  a  common  mechanism  of  toxicity. 

V.  Other  reassessment  decisions.  In 
addition  to  the  types  of  reassessment 
actions  described  above,  a  total  of  1,131 
additional  tolerance  reassessment 
decisions  have  been  made,  not  directly 
related  to  registration  or  reregistration. 
A  list  of  these  other  tolerance 
reassessment  decisions  with  their 
Federal  Register  citations  is  available  in 
the  docket  for  this  Federal  Register 
notice. 

2.  Accomplishments  for  priority 
pesticides.  During  FY  2002,  EPA 
completed  tolerance  reassessment 
decisions  for  many  high  priority 
pesticides  in  review,  including  OPs, 
carbamates,  organochlorines,  and 
carcinogens.  (See  Table  10.) 
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•  Table  10.— Tolerance  Reassessments  Completed  for  Priority  Pesticides 


Pesticide  Class 

Tolerances  to  be  Reassessed 

Reassessed  by  End  of  FY  2002 

Organophosphates 

1,691 

1.127(66.65%) 

Carbamates 

545 

303(55.6%) 

Organochlorines 

253 

253  (100%) 

Carcinogens 

2,008 

1,278(63.65%) 

High  hazard  inerts 

5 

3  (60%) 

Other 

5,219 

• 

Total  ' 

9,721 

6,499  (66.86%) 

3.  Tolerance  reassessment  and  the 
organophosphates.  EPA  has  developed 
an  approach  for  assessing  cumulative 
risk  for  the  OPs  as  a  group,  as  required 
by  FFDCA,  and  applied  this 
methodology  in  conducting  the  OP 
cumulative  risk  assessment  during  FY 
2002.  The  Agency  presented  a 
comprehensive  guidance  document  on 
cumulative  risk  assessment  to  the 
Scientific  Advisory  Panel  in  December 

1999,  issued  draft  guidance  in  2000  for 
review  and  comment,  and  presented  a 
case  study  on  cumulative  risk 
assessment  to  the  SAP  in  December 

2000.  hi  2001,  EPA  refined  the 
methodology  and  began  developing 
components  of  the  OP  cumulative 
preliminary  risk  assessment.  With  input 
from  the  Committee  to  Advise  on 
Reassessment  and  Transition  (CARAT) 
workgroup,  the  Agency  developed  a 
process  to  inform  stakeholders  and 
encourage  their  participation  during  the 
assessment  of  OP  cumulative  risks.  At 
CARAT'S  recommendation,  EPA  held  a 
series  of  technical  briefings  to  explain 
and  answer  questions  about  the 
Agency's  methods  for  assessing  OP 
cumulative  hazard,  as  well  as  exposure 
through  drinking  water,  food,  and  in 
residential  settings.  An  EPA  website 
was  established  to  share  updated 
information  on  pesticide  cumulative 
risk  assessment  with  the  public  (http:/ 
/www.epa.gov/pesticides/cumulative). 
In  FY  2002,  the  Agency  issued  a 
preliminary  OP  cumulative  risk 
assessment  on  December  3,  2001,  and 
issued  a  revised  OP  cumulative  risk 
assessment  on  June  10,  2002,  both  for 
public  comment. 

Through  this  assessment  of  the  OP 
pesticides,  EPA  has  evaluated  1,127  OP 
tolerances  and  found  that  most  require 
no  modification  to  meet  the  new  FFDCA 
safety  standard.  The  Agency's  regulatory 
actions  on  individual  OP  pesticides 
during  the  past  few  years  have 
substantially  reduced  the  risks  of  these 
pesticides.  The  OP  cumulative 


assessment  strongly  supports  the 
Agency's  confidence  that  the  U.S.  has 
one  of  the  safest  food  supplies  in  the 
world. 

Most  of  the  reregistration  and 
tolerance  reassessment  decisions  that 
EPA  is  making  for  the  OP  pesticides  at 
present  will  not  be  considered  final 
until  after  the  Agency  completes  its 
cumulative  evaluation  of  the  OPs.  The 
results  of  individual  OP  assessments 
(IRED  and  TRED  documents)  include 
significant  risk  mitigation  measures, 
however,  and  any  resulting  tolerance 
revocations  are  counted  as  completed 
tolerance  reassessments.  In  addition, 
some  OP  tolerances  make  at  most  a 
minimal  or  negligible  contribution  to 
the  cumulative  risk  from  OP  pesticides; 
these  tolerances  also  were  counted  as 
reassessed  during  FY  2002.  Once  "EPA 
completes  a  cumulative  evaluation  of 
the  OPs,  the  Agency  will  reconsider 
individual  OP  IREDs  and  TREDs,  and 
may  issue  final  REDs  and  tolerance 
reassessments  for  these  pesticides. 

4.  Status  of  individual  OP  decisions. 
The  status  of  each  of  the  49  known  OP 
pesticides  at  the  end  of  FY  2002  is 
reflected  in  this  discussion. 

i.  OP  decisions  completed.  During  FY 
2002,  through  the  public  participation 
process,  EPA  completed  risk 
assessments  and  made  individual  risk 
management  decisions  for  10  OP 
pesticides,  bringing  the  number  of  OPs 
with  individual  decisions  completed  to 
35  (See  List  1). 

List  1 . — OP  Pesticides  with  Individual 
Decisions  Completed  (35),  End  of  FY 
2002 
20  IREDs 

Acephate 

Azinphos-methyl 

Bensulide 

Chlorpyrifos 

Diazinon  ■ 

Dicrotophos 

Disulfoton 

Ethoprop 

Fenthion 


Methamidophos 

Methidathion 

Naled 

Oxydemeton-methyl 

Phorate 

Phosmet 

Pirimiphos  methyl      «i 

Profenofos 

Propetamphos 

Terbufos 

Tribufos  (DEF) 
10  TREDs 

Cadusafos 

Chlorethoxyfos 

Chlorpyrifos  methyl 

Coumaphos 

Fenitrothion 

Mevinphos 

Phosalone 

Phostebupirim 

Tetrachlorvinphos 

Trichlorfon 
SREDs 

Ethion 

Ethyl  parathion 

Fenamiphos 

Sulfotepp 

Temephos 

ii.  OP  decisions  pending.  Four  other 
OP  pesticides  had  completed  most  or  all 
earlier  phases  of  the  public  participation 
process  and  were  awaiting  individual 
decisions  at  the  end  of  FY  2002.  EPA 
plans  to  complete  individual  risk 
management  decisions  for  these  4 
pesticides  during  FY  2003  (See  List  2). 
List  2.— OP  Pesticides  with  Individual 
Decisions  Pending  (4),  End  of  FY  2002 

Dichlorvos  (DDVP) 

Dimethoate 

Malathion 

Methyl  parathion 

iii.  Early  OP  cancellations.  Ten  OP 
pesticides  were  canceled  prior  to  or 
early  in  the  pilot  public  participation 
process  (See  List  3). 
List  3.— OPs  Canceled  Prior  to/Early  in 
the  Pilot  Public  Participation  Process 
(10) 
Chlorfenvinphos 
Chlorthiophos 
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Dialifor 

Dioxathion 

Fonofos 

Isazophos 

Isofenphos 

Monocroto^h 

Phosphami 

Sulprofos 


OS 

on 


F.  ApplicatioAs  for  Registration 
Requiring  Exf  edited  Processing; 
Numbers  App  mved  and  Disapproved 


By  law.  EPi' . 
processing  of 
applications 
registration,  i. 
use  products 
substantially 
registered  pro  luct 
current  produ  :t 


for 

.i. 

th 


publi 
FY 


require  review 
products  for 
uses.  During 
and  approved 
applications 
expedited  professing 
"fast  track"  a 
Table  11. 


must  expedite  its 
:ertain  types  of 
pesticide  product 
applications  for  end 
at  would  be  identical  or 
<  imilar  to  a  currently 
amendments  to 
registrations  that  do  not 
of  scientific  data;  and 
ic  health  pesticide 
2002,  EPA  considered ' 
the  numbers  of 
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G.  Future  Set  idule  for  Reregistrations 

During  the  ]  last  several  years,  EPA  has 
been  conduct!  ng  reregistration  in 


conjunction  with  tolerance  reassessment 
under  FFDCA.  That  law  requires  the 
Agency  to  reassess  all  existing 
tolerances  over  a  10-year  period  to 
ensure  consistency  with  the  new  safety 
standard,  and  to  consider  pesticides  that 
appear  to  pose  the  greatest  risk  first.  In 
prioritizing  pesticides  for  reregistration 
eligibility  review  and  tolerance 
-reassessment,  EPA  is  continuing  to 
consider  their  potential  risks,  as 
reflected  in  the  Agency's  tolerance 
reassessment  schedule  published  in  the 
Federal  Register  on  August  4, 1997. 
EPA  is  giving  highest  priority  to 
pesticides  in  Group  1 ,  including  the  OP 
pesticides,  and  the  carbamates, 
organochlorines,  and  B2  (probable 
human)  carcinogens. 

1.  RED.  IRED,  and  TPUD  Candidate 
Pesticides  for  FY  2003.  List  4  contains 
candidate  pesticides  for  Reregistration 
Eligibility  Decisions  (REDs),  Interim 
REDs  (IREDs),  and  Reports  on  FQPA 
Tolerance  Reassessment  Progress  and 
Interim  Risk  Management  Decisions 
(TREDs)  in  FY  2003.  As  in  previous 
years,  any  pesticides  for  which 
decisions  are  not  completed  during  FY 
2003  will  automatically  become 
candidates  for  decisions  in  FY  2004. 
List  4.— FY  2003  RED,  IRED,  and  TRED 
Candidate  Pesticides 

REDs 

Chlorsulfuron 

Chromated  copper  arsenate  (CCA) 

Coal  tar/Creosote 

Dihalodialkylhydantoins 

Dinocap 

Diuron 

Ethoxyquin 

Jmazalil 

MGK-326 

Molinate 

Oxadiazon 

Pentachlorophenol 

Poly(hexamethylenebiguanide) 
(PHMB) 

Propanil 

Thiophanate-methyl  (completed  3- 
28-03) 

Zinc  omadine 

Ziram 
IREDs 

Atrazine  (completed  1-31-03) 

Carbaryl  (due  6-30-03) 

Dichlorvos  (DDVP) 

Dimethoate       ' 

Malathion 

Methyl  parathion 
TREDs 

4-CPA  (completed  4-3-03) 

Dacthal  (DCPA) 

Ethephon 

Fenridazon  potassium 

Potassium  bromide 

2.  RED,  IRED.  and  TRED  Candidate 
Pesticides  for  FY  2004.  The  pesticides 
that  are  in  the  pipeline  for  RED,  IRED, 


and  TRED  decisions  in  FY  2004  are 

included  in  List  5. 

List  5.— FY  2004  RED,  IRED,  and  TRED 

Candidate  Pesticides 

REDs 

2,4-D 

2,4-DB 

Azadioxabicyclo-octane 

Benfluralin 

Benzisothiazolin-3-one  (BIT) 

Bioban  P-1487 

Busan  77 

Cacodylic  acid/DSMA/MSMA 

Carboxin 

Cycloate 

Cypermethrin 

Fenvalerate 

Formaldehyde 

Mancozeb 

Maneb 

MCPA 

Metiram 

PCNB 

Sodium  acifluorfen 

Sodium  fluoride 

Thiram 

Trichloromelamine 

Triethylene  glycol 
IREDs 

Aldicarb 

Atrazine  revised  IRED  (due  10-31-03) 

Carbofuran 

Formetanate  HCl 
TREDs 

Amitraz 

Ethylene  glycol  monobutyl  ether 

Fluazifop  butyl 

Lactofen 

Oryzalin 

Sodium  xylenesulfonate 

Sulfonated  oleic  acid,  sodium  salt 

Trifluralin 

H.  Projected  Year  of  Completion  of 
Reregistrations 

EPA  is  now  conducting  reregistration 
in  conjunction  with  tolerance 
reassessment,  which  FFDCA  mandates 
be  completed  by  August  2006.  EPA 
plans  to  complete  reregistration  of 
pesticide  active  ingredients  with 
tolerances  and  as  many  others  as 
possible  in  meeting  the  statutory 
deadline  for  completing  tolerance 
reassessment. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  July  11,  2003. 
Stephen  L.  Johnson, 

Assistant  Administrator,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

[PR  Doc.  03-19353  Filed  7-29-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0223;  FRL-7315-7] 

6-Benzyiadenlne;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0223,  must  be  received  on  or  before 
August  29,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Greenway,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8263;  e-mail  address: 
greenway.denise@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  fURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0223.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  matericils  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 


materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
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or  CD  ROM  ;  'ou  submit,  and  in  any 
cover  letter  <  ccompanying  the  disk  or 
CD  ROM.  Th  is  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  ami  allows  EPA  to  contact  you 
in  case  EPA  :annot  read  your  comment 
due  to  techn  cal  difficulties  or  needs 
further  infon  nation  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  o  r  contact  information 
provided  in  I  he  body  of  a  comment  will 
be  included  ;  s  part  of  the  comment  that 
is  placed  in  t  tie  official  public  docket, 
and  made  av  lilable  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  duK  to  technical  difficulties 
and  cannot  c  jntact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  doc  :ets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  prefen  ed  method  for  receiving 
comments.  G  3  directly  to  EPA  Dockets 
at  http://wwv  '.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  cc  mments.  Once  in  the 
system,  selec    "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0223.  The 
system  is  an  "anonymous  access" 
system,  whic  i  means  EPA  will  not 
know  your  ic  entity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  he  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp  docket@epa.gov. 
Attention:  Do  cket  ID  Number  OPP- 
2003-0223.  Ii  I  contrast  to  EPA's 
electronic  pu  )lic  docket,  EPA's  e-mail 
system  is  not  an  '"anonymous  access" 
system.  If  yoi  send  an  e-mail  comment 
directly  to  th(  docket  without  going 
through  EPA'  >  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  youi  e-mail  address.  E-mail 
addresses  tha  are  automatically 
captured  by  E  PA's  e-mail  system  are 
included  as  pul  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  availab  e  in  EPA's  electronic 
public  docket 

iii.  Disk  or  ZD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  tl  e  mailing  address 
identified  in  1  Jnit  I.C.2.  These  electronic 
submissions  \  /ill  be  accepted  in 
WordPerfect  cir  ASCII  file  format.  Avoid 
the  use  of  spe  :ial  characters  and  any 
form  of  encry  )tion. 

2.  By  mail.  >end  your  comments  to: 
Public  Inform  ation  and  Records 
hitegrity  Bran:h  (PIRIB)  (7502C),  Office 
of  Pesticide  P  ograms  (OPP), 
EnviromnentJ  1  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-00(11,  Attention:  Docket  ID 
Number  OPP-  2003-0223. 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0223. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI-,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  m  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  thecopy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT, 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives,  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated;  July  16,  2003. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed, 

I.  Valent  BioSciences  Corporation 

PP  3F6586 

EPA  has  received  a  pesticide  petition 
(PP  3F6586)  from  Valent  BioSciences 
Corporation,  870  Technology  Way,  Suite 
100,  Libertyville,  IL.  60048,  proposing 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
the  biochemical  piesticide  6- 
benzyladenine  (6-BA)  in  or  on  pistachio, 
and  to  amend  the  existing  exemption 
(§180.1150)  for  apples  to  expand  the 
uses  and  increase  the  application  rate. 

Valent  BiqSciences  Corporation  has 
submitted  the  following  summary  of 
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information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Valent 
BioSciences  Corporation  and  EPA  has 
not  fully  evaluated  the  merits  of  the 
pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

6-Benzyladenine  is  a  naturally 
occurring  plant  growth  regulator  used 
on  certain  fruit  trees  and  certain 
ornamental  lily  tubers.  In  January  1990, 
the  Agency  classified  6-BA  as  a 
biochemical  pesticide  because  it 
resembles  natural  plant  regulators  and  it 
displays  a  nontoxic  mode  of  action.  The 
new  use  being  proposed  for  6-BA  is  as 
an  effective  stand-alone  fruitlet  thinner 
when  applied  to  apples  in  the  post- 
bloom  period  at  an  application  rate  not 
to  exceed  182  grams  of  active  ingredient 
per  acre  per  season  (gram  per  active 
ingredient  per  acre  per  season).  6- 
Benzyladenine  has  also  been  shown  to 
directly  increase  cell  division  of  treated 
fruit,  resulting  in  improvements  in  ftxiit 
size  over  what  would  be  expected  from 
the  normal  thinning  effect.  The 
frequency  and  timing  of  application  will 
vary  according  to  the  specific  growing 
conditions  being  treated.  The  second 
proposed  new  use  is  to  reduce  alternate 
bearing  in  pistachio  and  thus  increase 
cumulative  yield.  The  proposed 
maximum  application  rate  for  pistachio 
is  60  grams  of  active  ingredient  per  acre 
per  season. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  6- 
Benzyladenine  (N-(phenylmethyl)-lH- 
purin-6-amine)  has  been  tested  and 
residue  data  generated  has  been 
provided  to  EPA  by  Valent  BioSciences 
Corporation. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Trials  conducted  in  various 
states  (New  York,  Pennsylvania, 
Virgina,  Missouri,  Oregon,  and 
Washington)  and  on  various  apple 
cultivars,  support  the  proposed 
tolerance  exemption.  "This  data  has  been 
further  supported  by  numerous  trials 
carried  out  internationally.  Residue 
levels  following  the  maximum  number 
(4)  of  applications  on  apple  were  very 
close  to  the  limit  of  quantitation  (LOQ) 
of  5  parts  per  billion  (ppb)  at  normal 


harvest,  which  averaged  80  days  after 
the  last  application.  Trials  indicate 
rapid  degradation  of  6-BA  residues 
among  all  the  apple  varieties  and 
geographies  evaluated. 

The  analytical  methods  for  detection 
of  6-BA  in  apple  raw  agricultural  and 
processed  conmiodities  are  comprised 
of  extraction,  cleanup  on  a  strong  cation 
exchange  (SCX)  solid-phase  extraction 
cartridge,  derivatisation  and 
quantitation  by  gas  chromatography 
(GC).  These  were  developed  by  Valent 
BioSciences  Corporation  and  submitted 
to  EPA,  constituting  a  practical 
analytical  method  for  detecting  and 
measuring  levels  of  6-BA  in  or  on 
commodities,  with  a  LOQ  of  0.005  part 
per  million  (ppm)  that  allows  for 
monitoring  of  food,  with  the  residues  at 
or  above  the  LOQ. 

Residue  data  on  6-BA  use  on 
pistachio  has  been  provided  to  EPA  by 
Valent  BioSciences  Corporation.  Trials 
were  conducted  in  locations 
representing  the  major  pistachio 
production  area  in  the  United  States.  No 
residues  were  detected  following  the 
maximum  number  (2)  of  applications  at 
normal  harvest,  which  averaged  60  days 
after  the  last  application. 

An  analytical  method  based  on 
extraction,  clean  up  and  derivatisation 
of  6-BA  followed  by  quantitation  by  GC 
was  submitted  to  EPA  for  residue 
determination  on  pistachio.  This  GC 
method  is  adequate  for  determining 
residues  in  or  on  pistachios  with  a  LOQ 
of  0.05  ppm. 

3.  Why  an  analytical  method  for 
detecting  and  measuring  the  levels  of 
the  pesticide  residue  are  not  needed. 
Usually,  a  request  for  an  exemption 
from  the  requirement  of  a  tolerance  is 
not  accompanied  by  residue  data  and  an 
analytical  method.  Valent  BioSciences 
Corporation  has  provided  this 
information  to  the  Agency  in  this  case. 
The  information  demonstrates  that  any 
residue  is  detected  at  levels  very  close 
to  the  LOQ.  Although  a  numeric 
tolerance  could  be  established,  it  would 
be  very  difficult  to  enforce,  as 
demonstrated  by  the  risk 
characterization.  Valent  BioSciences 
Corporation  proposes  that  the  submitted 
residue  data  and  analytical  method 
support  their  conclusion  that  there  is  a 
reasonable  certainty  that  no  harm  to 
humans  or  the  environment  will  result 
from  the  use  of  6-BA  on  apples  and 
pistachios. 

C.  Mammalian  Toxicological  Profile 

1.  Acute  toxicity.  The  oral  LDso  of  6- 
BA  is  estimated  by  probit  analysis  at  1.3 
gram/kilogram  (g/kg)  in  the  rat.  The 
dermal  LD50  in  the  rabbit  is  >5.0  g/kg. 
The  acute  inhalation  LC50  in  the  rat  is 


5.2  milligrams/Liter  (mg/L)/hour.  A 
primary  eye  irritation  study  in  the  rabbit 
showed  moderate  conjunctival  effects 
which  cleared  within  7  days.  A  dermal 
irritation  study  in  the  rabbit  showed 
slight  dermal  irritation,  which  lasted  for 
5  days.  Sensitization  potential  has  been 
examined,  and  6-BA  (99%  pure)  was 
demonstrated  not  to  be  a  dermal 
sensitizer  in  guinea  pigs  under 
conditions  of  the  study. 

2.  Genotoxicity.  Mutagenicity  studies 
including  Ames  test,  mouse 
micronucleus  assay,  and  unscheduled 
DNA  synthesis  (UDS)  assay  in  rat  were 
negative  for  mutagenic  effects. 

3.  Developmental  toxicity. 
Developmental  toxicity  in  rats  fed  6-BA 
(99%  pure)  was  manifested  as 
significantly  decreased  fetal  body 
weight,  increased  incidence  of 
hydrocephalas  and  unossified  stembrae, 
incompletely  ossified  phalanges,  and 
malaligned  stembrae  at  1 75  milligrams/ 
kilogram  body  weight/day  (mg/kg  bv^rt/ 
day). 

Maternal  toxicity  was  also  observed  at 
175  mg/kg  bwt/day,  which  was 
manifested  as  significantly  decreased 
body  weight,  weight  gain,  and  food 
consumption.  Thus  the  no  observed 
adverse  effect  level  (NOAEL)  and  lowest 
observed  adverse  effect  level  (LOAEL) 
for  maternal  and  developmental  toxicity 
was  50  and  175  mg/kg  bwrt/day, 
respectively. 

4.  Subchronic  toxicity.  6- 
Benzyladenine  (99%  pure)  fed  to  rats  for 
13  weeks  produced  decreased  weight 
gain  at  1,500  and  5,000  ppm  (121  and 
322  mg/kg  bwt/day)  in  females,  and 
5,000  ppm  (295  mg/kg  bwt/day)  in 
males.  "This  decreased  weight  gain 
appeared  to  be  related  to  decreased  food 
consumption.  Serum  alkaline 
phosphatase  activity  and  blood  urea 
nitrogen  levels  were  increased  in  both 
sexes  receiving  5,000  ppm:  thus  the 
NOAEL  was  1,500  ppm  (approximately 
111  mg/kg  bwt/day  in  both  sexes 
combined)  and  the  LOAEL  was  5,000 
ppm  (approximately  304  mg/kg  bvyt/day 
in  both  sexes),  based  on  the  decreased 
body  weight  gain,  food  consumption, 
increased  blood  urea  nitrogen,  and 
minimal  histological  changes  in  the 
kidneys. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  In 
conducting  this  exposure  assessment, 
Valent  BioSciences  Corporation  used 
very  conservative  assumptions,  100%  of 
all  commodities  were  assumed  to  be 
treated,  and  those  residues  would  be  at 
twice  the  LOQ  ~  which  result  in  a  large 
overestimate  of  human  exposure.  The 
analysis  assumes  that  all  residues  have 
the  same  magnitude,  and  the  treated 


44780 


Federal  Register /Vol.  68.  No.  146 /Wednesday,  July  30,  2003 /Notices 


commodity  is  100%  of  a  daily  diet. 
Thus,  in  making  a  safety  determination 
for  these  tol  srance  exemptions,  Valent 
BioSciences  Corporation  took  into 
account  this  very  conservative  exposure 
assessment. 

The  last  a  iplication  precedes  harvest 
by  approxin  ately  2.5  months  in  apples, 
therefore  the  potential  for  dietary 
exposiire  is  |:onsidered  negligible  by 
Valent  BioSciences  Corporation. 
Application  precedes  harvest  by 
approximately  2  months  in  pistachios. 
Also  pistachios  have  their  hulls,  which 
cover  the  shull.  removed  at  harvest, 
therefore  tha  potential  for  dietary 
exposure  is  considered  negligible  by 
Valent  BioSc^iences  Corporation. 
Residues  arel  below  the  LOQ  (LOQ  = 
0.05  ppm)  in  pistachio. 

ii.  Drinkiri »  water.  The  proposed  uses 
on  apples  an  d  pistachios  are  not 
expected  to  i  idd  potential  exposure  to 
drinking  waller.  Soil  leaching  studies 
have  suggested  that  6-BA  is  relatively 
immobile,  absorbing  to  sediment. 
Residues  reaching  surface  waters  from 
field  runoff  ahould  quickly  absorb  to 
sediment  paifticles  and  be  partitioned 
from  the  watfer  column.  6- 
Benzyladenine  also  has  low  solubility  in 
water,  0.061  Ug/mL,  and  detections  in 
ground  watei  are  not  expected!  Valent 
BioSciences  Corporation  concludes  that 
together  these  data  indicate  that 
residues  are  not  expected  in  drinking 
water.  j 

2.  Non-dietary  exposure.  The 
proposed  usas  involve  application  of  6- 
BA  to  crops  grown  in  an  agricultural 
environmfentj  The  only  non-dietary 
exposure  expjected  is  that  to  applicators. 
However,  tha  protective  measures 
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expected  to  h  e  adequate  to  minimize 
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chemical 
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F.  Safety  Dett  rmination 

1.  U.S.  population.  Chronic  dietary 
exposure  estii  nates  were  conducted  for 
the  overall  U.S.  population  and  25 
population  subgroups,  including  infants 
and  children.  These  estimated  daily 
intakes  were  Compared  against  a  chronic 
population  adjusted  dose  (PAD)  based 
on  a  NOAEL  ^f  50  mg/kg  bwt/day  from 
a  developmental  study  in  rats.  To 
account  for  intraspecies  and 
interspecies  v  ariation  and  the  use  of  an 


acute  toxicological  endpoint  for  a 
chronic  assessment,  an  uncertainty 
factor  (UF)  of  1.000  was  applied  to  the 
acute  NOAEL.  This  resulted  in  a  chronic 
PAD  of  0.05  mg/kg  bwt/day.  Daily 
exposure  for  the  overall  U.S.  population 
was  estimated  to  be  0.000014  mg/kg 
bwt/day,  representing  less  than  0.1%  of 
the  estimated  chronic  PAD. 

2.  Infants  and  children.  Estimated 
daily  exposures,  assuming  that  100%  of 
the  apple  and  pistachio  conunodities  in 
the  United  States  are  treated  with  6-BA, 
for  the  most  highly  exposed  population 
subgroup,  non-nursing  infants,  was 
estimated  to  be  0.000085  mg/kg  bwt/ 
day,  or  0.2%  of  the  estimated  chronic 
PAD. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

6-Benzyladenine  is  a  naturally 
occurring  cytokinin  which  has  plant 
growth  regulator  properties.  There  is  no 
indication  that  this  plant  growth 
regulator  belongs  to  a  class  of  chemicals 
known  or  suspected  of  having  adverse 
effects  on  the  immune  and  endocrine 
systems.  It  can  be  concluded  that  based 
upon  the  existing  toxicology  there 
would  be  no  adverse  effects  on  the 
immune  or  endocrine  systems  from  the 
use  of  6-BA.  Last,  there  is  no  evidence 
that  6-BA  bioaccumulates  in  the 
environment. 

H.  Existing  Tolerances 

The  plant  growth  regulator  6-BA  is 
exempt  from  the  requirement  of  a 
tolerance  when  used  as  a  fruit-thinning 
agent  at  an  application  rate  not  to 
exceed  30  grams  of  active  ingredient  per 
acre  in  or  on  apples. 

6-Benzyladenine  is  temporarily 
exempt  from  the  requirement  of  a 
tolerance  in  or  on  apples  at  SI 82  grams 
of  active  ingredient  per  acre  per  season, 
and  in  or  on  pistachio  at  S60  grams  of 
active  ingredient  per  acre  per  season 
when  used  in  accordance  with  the 
Experimental  Use  Permit  73049-EUP-2. 
The  exemption  from  a  tolerance  will 
expire  on  January  31,  2005. 

/.  International  Tolerances 

There  are  no  codex,  Canadian,  or 
Mexican  maximum  residue  limits  for 
use  of  6-BA  on  apple  or  pistachio. 
(FR  Doc.  03-19280  Filed  7-29-03.  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0256;  FRL-7319-7] 

Indian  Meal  Moth  Granulosis  Virus; 
Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0256,  must  be 
received  on  or  before  August  29,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Cole,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5412;  e-mail  address: 
cole.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiu-al 
producer,  food  raanufactiu-er,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 


Federal  Register /Vol.  68,  No.  146  /  Wednesday,  July  30,  2003 /Notices 


44781 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0256.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,  "  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket.  . 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiue  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  hot  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 


or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yovir  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  E^A's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0256.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
kiiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0256.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
4)ublic  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0256. 
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3.  By  banc 
your  coE 
and  Records 
Office  of  Pesticide 
Environmenial 
119,  Crystal 
Davis  Hvvy., 
Docket  ID  Nilmber 
Such  deliver  es 
during  the  dpcket 
operation  as 


delivery  or  courier.  Deliver 
its  to:  Public  Information 
Integrity  Branch  (PIRIB), 
Programs  (OPP), 
Protection  Agency,  Rm. 
*4all  #2.  1921  Jefferson 
Arlington,  VA,  Attention: 
OPP-2003-0256. 
are  only  accepted 
's  normal  hours  of 
dentified  in  Unit  I.B.I. 


D.  How  Shoiild  I  Submit  CBI  to  tbe 
Agency? 


b; 


larking 


<s  I 


exc  ept 
s«t 


Do  not  su 
consider  to 
through  EPA 
or  by  e-mail 
information 
CBI  by  m 
information 
on  disk  or  CI 
of  the  disk  or 
identify  elec 
CD  ROM  the 
CBI).  Inform^ 
disclosed 
procedures 

In  addition 
the  comment 
information 
the  comment 
information 
submitted 
docket  and 
docket.  If  you 
not  contain 
mark  the  o 
clearly  that  it 
Information 
included  in 
electronic  pu 
notice.  If  you 
CBI  or  the  _ 
please  consu 
FOR  FURTHER 


bmit 


Ui 


E.  Wbat  SboM 
My  Comment : 

You  may  fi 
suggestions  helpful 
comments: 

1 .  Explain 
possible. 

2.  Describe 
used. 

3.  Provide 
information 
support  your 

4.  If  you  estimate 
costs,  explain 
estimate  that 

5.  Provide 
illustrate  youi 

6.  Make  surp 
comments  by 
notice. 

7.  To  ensun 
be  sure  to  idei  tify 


Federal  Register / Vol.  68,  No.  146 / Wednesday.  July  30,  2003 /Notices 


information  that  you 
CBI  electronically 
s  electronic  public  docket 
You  may  claim 
t  lat  you  submit  to  EPA  as 
any  part  or  all  of  that 
CBI  (if  you  submit  CBI    . 
ROM,  mark  the  outside 
CD  ROM  as  CBI  and  then 
ttonically  within  the  disk  or 
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ion  so  narked  will  not  be 
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lie  deadline  in  this 

proper  receipt  by  EPA, 
the  docket  ID  number 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  21.  2003. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollu  tion 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

AgriVir,  LLC 

PP  3F6736 

EPA  received  a  pesticide  petition  (PP 
3F6736)  fi-om  AgriVir.  LLC,  1901  L  St., 
NfW.,  Suite  250,  Washington,  DC  20036, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  180.1218  to  expand  the 
tolerance  exemption  fi-om  the  existing 
exemption  for  use  on  dried  fruits  and 
nuts  to  use  on  all  agricultural 
commodities  and  relevant  processed 
fractions.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 


section  408(d)(2);  however,  EPA  has  not 
completed  a  review  of  the  sufficiency  of 
the  submitted  data  at  this  time.  The 
summary  represents  the  views  of 
AgriVir,  LLC.  EPA  is  still  in  the  process 
of  evaluating  the  petition.  EPA  has 
made  minor  edits  to  the  summary  for 
the  purpose  of  clarity. 

A.  Residue  Cbemistry 

Residue  chemistry,  per  se,  is  not 
required  in  support  of  the  proposed 
tolerance  exemption.  This  is  because 
EPA  has  waived  this  requirement  for 
microbial  pet  control  agents  which  do 
not  trigger  Tier  11  toxicology  concerns. 
Indian  Meal  Moth  Granulosis  Virus 
(IMMGV)  does  not  trigger  Tier  II 
toxicology  concerns.  A  brief  summary  of 
the  identity  of  the  microbial  pest  control 
agent  IMMGV  follows  for  information 
purposes 

EPA  has  previously  registered 
AgriVir's  microbial  pest  control  product 
FruitGuard-V/NutGuard-V  (these  are 
alternate  names  for  the  same  product), 
EPA  Reg.  No.  73176-1.  This  is  a 
biological  insecticide  intended  to 
control  Indian  meal  moth,  a  serious  pest 
of  various  stored  commodities. 

The  Indian  meal  moth,  is  a  serious 
cosmopolitan  pest  of  many  stored 
agricultural  commodities  and  processed 
fractions.  Infestation  can  occur  at  any 
time  from  harvest  to  eventual 
consumption  of  the  commodity.  Indian 
meal  moth,  is  estimated  to  be 
responsible,  for  example,  for 
approximately  90%  of  the  damage  done 
to  dried  fruits  and  nuts  in  storage.  In 
facilities  where  susceptible 
commodities  are  handled,  fragments 
and  other  debris  from  the  commodities 
gets  into  cracks,  crevices,  and  other 
places  and  Indian  meal  moth, 
propagates  on  this  material.  This 
establishes  a  general  infestation  and 
reservoir  for  the  Indian  meal  moth  in 
such  facilities. 

Control  of  Indian  meal  moth  by 
FruitGuard-V/NutGuard-V  is  by  means 
of  a  naturally  occurring  microbial  pest 
control  agent  (MPCA)  which  is 
contained  in  the  product. 

The  MPCA  used  in  NutGuard-V/ 
FruitGuard-V  is  a  granulosis  virus 
which  infects  the  larvae  of  the  Indian 
meal  moth.  This  virus  is  designated 
IMMGV  in  the  balance  of  this  summary. 
The  MPCA  contained  in  NutGuard-V/ 
FruitGuard-V  is  a  naturally  occurring 
isolate  of  the  IMMGV.  It  has  not  been 
genetically  modified. 

IMMGV  has  no  hosts  other  than  larvae 
of  the  Indian  meal  moth  and  acts  by 
making  the  Indian  meal  moth  larvae 
sick,  rather  than  by  a  toxic  mechanism 
(i.e.,  IMMGV  does  not  produce  any 
specific  toxin  which  kills  the  larvae). 
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Indian  meal  moth  larvae  succumb  to 
granulosis  disease  due  to  serious 
damage  to  one  of  their  major  organs  for 
storage  of  nutrients. 

The  above-cited  products  are 
equivalent  to  a  technical  grade  of 
IMMGV.  They  are  prepared  without 
isolation  of  IMMGV  and,  as  such,  the 
MPCA  which  is  the  subject  of  the 
present  petition  consists,  therefore,  of 
IMMGV  occlusion  bodies  (viral 
particles)  and  Indian  meal  moth  larval 
parts  mixed  into  a  production  larval  diet 
containing  wheat  bran,  brewer's  yeast, 
vitamins,  methyl  paraben,  and  sorbic 
acid. 

B.  Toxicological  Profile 

The  mode  of  action  for  IMMGV  in  its 
host,  the  larval  stage  of  P. 
interpunctella,  is  pathogenic  in  nature. 
IMMGV  produces  granulosis  disease  in 
the  larvae  of  P.  interpunctella. 
"Granulosis"  disease  is  so  named 
because  cells  in  infected  tissue  sections, 
when  observed  under  light  microscopy, 
are  full  of  minute,  refractile  bodies 
termed  "granules."  The  initial  signs  of 
granulosis  disease  occur  several  days 
after  larval  ingestion  of  the  viral 
occlusion  bodies  and  consist  of 
sluggishness  and  loss  of  appetite.  These 
initial  signs  are  followed  by  a  change  in 
the  appearance  of  the  larvae.  They  are 
normally  light  brown  and  semilucent 
but  when  infected  become  opaque  and 
white.  This  change  is  the  result  of  the 
massive  accumulation  of  viral  occlusion 
bodies  in  the  fat  body  of  the  infected 
larva.  The  fat  body  is  the  site  of 
intermediary  metabolism  in  these  larvae 
and  it  is  in  the  fat  body  that  fat,  protein, 
and  glycogen  are  primarily  stored.  The 
pathogenicity  of  IMMGV  to  the  larva 
results  from  the  mode  of  viral  release 
from  cells  of  the  fat  body.  As  discussed 
above,  this  occurs  by  rupture  of  the  cells 
of  the  fat  body,  thereby  leading  to 
degeneration  and  necrosis  of  the  fat 
body  and,  ultimately,  death  of  the 
infected  larva. 

The  above-cited  mode  of  action  is 
distinct  from  a  toxicity  based  mode  of 
action.  That  is,  unlike  some  microbial 
pest  control  agents  which  produce 
endo-  or  exo-toxins  which  act  to  kill  the 
target  pest,  IMMGV  produces  no  toxins 
as  part'of  its  mode  of  action. 

1.  Hazard  potential  to  mammals. 
IMMGV  poses  no  hazard  potential  to 
mammals  via  ingestion,  dermal  contact, 
or  inhalation.  There  is  no  baculovirus 
(the  type  of  virus  which  IMMGV  is) 
known  to  infect  or  replicate  in  any 
vertebrate  host.  Among  invertebrates, 
IMMGV  itself  has  no  known  host  other 
than  larvae  of  P.  interpunctella  and  has 
been  shown  not  to  cross-infect 


lepidopteran  or  other  insects  other  than 
P.  interpunctella. 

A  number  of  studies  on  the  toxicity  of 
baculoviruses,  inclusive  of  granulosis 
viruses,  to  animals  have  shown  that 
these  agents  are  non-toxic  by  the  oral, 
dermal,  inhalation,  and  injection  routes 
of  exposure  and  that  no  effects  on 
overall  health,  gross  or  micro  pathology, 
hematology,  clinical  chemistry,  and 
antibody  stimulation  occur  in  test 
animals.  These  studies  have  been 
published  in  the  open  literature  and 
were  submitted  as  part  of  AgriVir,  LLC's 
petition. 

Cell  culture  studies  (submitted  by 
AgriVir  as  part  of  its  submission)  have 
shown  that  IMMGV  which  is  actively 
infective  and  pathogenic  to  IMM  larva 
does  not  produce  cytotoxicity  nor  does 
it  replicate  in  or  produce  pathogenicity 
in  the  following  mammalian  cell  lines: 

WI-38  (ATTC  CCL  75:  human  lung 
(embryonic)) 

WSl  (ATTC  CRL  1502:  human 
endothelium  (embryonic  skin)) 

CV-1  (ATTC  CCL  70:  African  green 
monkey,  renal) 

These  ceil  culture  studies  further 
support  the  already  established  fact  that 
IMMGV  poses  no  hazard  to  mammals. 

Due  to  the  physical  properties  of  the 
final  product  and  of  the  bran  carrier,  the 
technical  MPCA  does  have  a  mild  to 
moderate,  reversible  eye  irritation 
potential. 

2.  Hazard  potential  to  tbe 
environment.  The  only  potential 
environmental  effect  of  IMMGV  is  on 
the  population  of  Indian  meal  moths. 
This  is  because,  as  discussed  above, 
IMMGV  has  no  hosts  other  than  larvae 
of  the  Indian  meal  moth  and  acts  by  a 
pathogenicity  mechanism  rather  than  a 
toxicity  mechanism  (i.e.,  IMMGV  does 
produce  any  specific  toxin).  Since 
IMMGV  is  a  naturally  occurring  virus 
which  has  naturally  infected  Indian 
meal  moth  larvae  for  at  least  decades 
and  probably  longer,  its  use  on  Indian 
meal  moth  larvae  which  may  infest 
dried  fruits  and  nuts  and  other  stored 
commodities  cannot  reasonably  be 
expected  to  endanger  the  Indian  meal 
moth  population  as  a  whole. 

Therefore,  there  are  no  reasonably 
anticipated  or  likely  environmental 
effects  of  use  of  IMMGV  for  protection 
of  agricultural  commodities  from  Indian 
meal  moth  damage. 

3.  Hazard  potential  to  non-target 
species.  There  is  no  hazard  potential  to 
non-target  species.  As  above-noted, 
there  is  no  baculovirus  known  to  infect 
or  replicate  in  any  vertebrate  host. 
Among  invertebrates,  IMMGV  itself  has 
no  known  host  other  than  larvae  of  P. 
interpunctella  and  has  been  shown  not 


to  cross-infect  lepidopteran  or  other 
insects  other  than  P.  interpunctella. 

C.  Aggregate  Exposure 

1.  Dietary  exposure-!.  Food.  The 
levels  of  residues  in  treated 
commodities  will  be  very  low.  The 
application  rates  for  IMMGV  are  from  1 
to  5  ounces  of  formulated  (i.e.. 
technical)  MPCA  per  ton  of  commodity 
to  be  treated.  Therefore,  dietary 
exposure  is  insignificant. 

ii.  Drinking  water.  The  proposed  use 
patterns  for  IMMGV  are  for  indoor  food 
and  non-food  uses.  Therefore,  there  is 
no  potential  for  drinking  water  exposure 
associated  with  the  approval  of  this 
petition. 

2.  Non-dietary  exposure.  IMMGV  only 
has  any  pest  control  utility  in  the 
treatment  of  various  commodities  for 
control  of  Indian  meal  moth.  Therefore, 
the  only  potential  for  non-dietary 
exposure  is  to  applicators  and  to  mixer/ 
loaders  who  will  use  product  containing 
IMMGV.  These  non-dietary  exposures 
are  not  covered  within  FQPA  and  they 
are  expected  to  be  low.  Information 
afready  in  EPA's  data  bases  which  had 
been  cited  by  AgriVir.  LLC  indicates 
that  workers  involved  with  baculovirus 
production  and  use  do  not  experience 
adverse  effects  as  a  result  of  these 
exposures. 

D.  Cumulative  Effects 

Due  to  its  mechanism  of  action  and 
extremely  limited  host  specificity,  it  can 
be  reliably  stated  that  IMMGV  does  not 
share  a  common  mechanism  of  action 
with  any  other  conventional, 
biochemical,  or  microbial  pesticide. 

E.  Endocrine  Effects 

There  is  no  reliable  information  to 
indicate  that  IMMGV  has  a  potential  to 
produce  endocrine  effects.  The  available 
studies  suggest  that  IMMGV  is 
essentially  biologically  inactive  in  any 
organism  other  than  its  natural  host,  the 
larva  of  the  Indian  meal  moth. 

F.  Safety  Determination 

1.  L^.S.  population.  Since  the  available 
information  reliably  supports  that 
IMMGV  will  not  produce  adverse  effects 
in  humans  of  any  age  as  a  result  of 
exposure  by  ingestion,  dermal  contact, 
or  inhalation,  AgriVir,  LLC  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  to  the  general  adult  population 
will  result  from  dietar>'  exposure  to 
residues  which  could  occur  as  a  result , 
of  approval  of  this  petition. 

2.  Infants  and  children.  Since  the 
available  information  reliably  supports 
that  IMMGV  will  i;ot  produce  adverse 
effects  in  humans  of  any  age  as  a  result 
of  exposure  by  ingestion,  dermal 
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[FR  Doc.  03-1*54  Filed  7-29-03;  8:45  am] 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

[FRL-7537-7] 

Framework  for  Application  of  the 
Toxicity  Equivalence  Methodology  for 
Polychlorinaled  Dioxins,  Furans,  and 
Biphenyls  in  Ecological  Risk 
Assessment  (External  Review  Draft); 
Notice  of  Avaiilability 


electronically,  by  mail,  or  in  person,  as 
described  in  the  instructions  under 
Supplementary  Information.  Comments 
may  be  viewed  at  EPA  Dockets  at  http:/ 
/www.epa.gov/edocket  (under  Docket  ID 
No.  ORD-2003-0002). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Brower.  U.S.  EPA,  ORD 
National  Center  for  Environmental 
Assessment,  Risk  Assessment  Forum 
Staff  (8601D),  1200  Pennsylvania  Ave. 
NW.,  Washington,  DC  20460:  telephone: 
202-564-3363;  fax:  202-565-0062;  e- 
mail:  brower.marilyn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

■^     L  Submission  of  Comments 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  {ORD- 
2003-0002)  in  the  subject  line  on  the 
first  page  of  your  comment.  Please  note 
that  all  comments  received  in  response 
to  this  notice  will  be  placed  in  a  public 
record.  For  that  reason,  comments 
should  not  contain  personal  information 
(such  as  medical  data  or  home  address). 
Confidential  Business  Information,  or 
information  protected  by  copyright. 


AGENCY:  Envifonmental  Protection 
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A.  Electronically  to  EPA  Dockets 

Your  use  of  EPA's  electronic  public 
docket  (EPA  Dockets)  to  submit 
comments  is  EPA's  preferred  method  for 
receiving  comments.  Go  directly  to  EPA 
Dockets  at  http://www.epa.gov/edocket 
and  f&Uow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  ORD-2003-0002.  The' 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it.  EPA  recommends  that  you 
include  your  name  and  contact 
information  in  the  body  of  your 
comment  to  ensure  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  to  allow  EPA  to  contact 
you  in  case  EPA  cannot  read  your 
comment  due  to  technical  difficulties  or 
needs  further  information  on  the 
substance  of  your  comment. 

B.  By  Mail 

Comments  may  be  sent  to:  Office  of 
Environmental  Information  Docket, 
Environmental  Protection  Agency, 
Mailcode:  28220T,  1200  Pennsylvania 
Ave.  NW,  Washington,  DC  20460, 
Attention  Docket  ID  No.  ORD-2003- 
0002. 

C.  By  Hand  Delivery  or  Courier 

Deliver  your  comments  to:  Office  of 
Envirormiental  Information  Docket,  EPA 


West,  Room  B102,  1301  Constitution 
Ave.  NW,  Washington,  DC,  Attention 
Docket  ID  No.  ORD-2003-0002.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  docket  is  202- 
566-1752. 

n.  ^ckground 

Polychlorinated  dioxins  (PCDDs), 
ftirans  (PCDFs),  and  biphenyls  (PCBs) 
commonly  occur  as  complex  mixtures 
in  the  envirorunent.  For  more  than  a 
decade,  EPA  and  other  organizations 
have  estimated  the  combined  risks  that 
such  mixtures  pose  to  human  health 
using  a  method  known  as  the  toxicity 
equivalence  methodology.  The 
methodology  is  based  on  findings  that 
certain  PCDDs,  PCDFs,  and  PCBs  share 
a  common  mechanism  of  action  for  their 
effects  but  differ  in  potency.  The 
methodology  uses  potency  factors  (such 
as  Toxicity  Equivalence  Factors,  or 
TEFs)  assigned  to  each  chemical  in  the 
mixture  as  a  way  of  integrating  the  risks 
from  the  entire  mixture.  Application  in 
ecological  risk  assessments  has 
proceeded  more  slowly  than  in  human 
health  risk  assessment,  in  part  because 
of  the  variety  of  species  from  different 
taxonomic  classes  [e.g.,  fish,  birds,  and 
mammals)  to  be  considered. 

As  both  data  and  experience  with  the" 
methodology  have  accumulated, 
however,  experts  have  concluded  that 
the  toxicity  equivalence  methodology         ^ 
can  strengthen  assessments  of  ecological 
risks.  At  a  World  Health  Organization 
consultation  in  1997,  international 
consensus  TEFs  for  PCDDs.  PCDFs,  and 
PCBs  were  reviewed  and  the  toxicity 
equivalence  methodology  expanded  to 
include  class-specific  TEFs  for 
mammals,  birds  and  fish.  In  1998,  EPA 
and  the  U.S.  Department  of  Interior 
sponsored  a  workshop  that 
recommended  the  development  of 
further  guidance  on  application  of  the 
toxicity  equivalence  methodology.  This 
draft  framework  has  been  developed  in 
direct  response  to  that  workshop 
recommendation  by  a  technical  panel 
under  EPA's  Risk  Assessment  Forum. 

Organized  in  accordance  with  EPA's 
Guidelines  for  Ecological  Risk 
Assessment  (63  FR  26846),  this 
framework  is  intended  to  assist  EPA 
scientists  in  using  the  methodology,  as 
well  as  to  inform  EPA  decision  maikers, 
other  agencies,  and  the  public  about  this 
methodology.  It  provides  ecological  risk 
assessors  with  an  understanding  of  the 
uncertainties  associated  with  the 
application  of  the  methodology  in 
general  and  with  situation-specific 
decisions  made  in  applying  the 


methodology  within  their  risk 
assessments.  The  draft  framework  also 
discusses  several  potential  advantages 
of  the  toxicity  equivalence  methodology 
compared  with  alternative  methods  for 
estimating  risks  from  mixtures  of 
dioxin-like  chemicals. 

The  document  is  undergoing  peer 
review  concurrent  with  the  public 
comment  period  described  in  this 
notice.  This  framework  is  not  a 
regulation  nor  is  it  intended  to 
substitute  for  federal  regulations.  It  does 
not  establish  any  substantive  "rules" 
under  the  Administrative  Procedure  Act 
or  any  other  law  and  will  have  no 
binding  effect  on  EPA  or  any  regulated 
entity. 

Dated:  July  23,  2003. 
Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 

Assessment. 

IFR  Doc.  03-19351  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnC-7537-9] 

Lexington  County  Landfill  Superfund 
Site;  Notice  of  Proposed  Settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  an 
Administrative  Agreement  for  recovery 
of  Future  Response  Costs  pursuant  to 
section  122(h)  (1)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  the  1980  (CERCLA), 
as  amended  regarding  the  Lexington 
County  Landfill  Superfund  Site  located 
in  Cayce,  Lexington  County,  South 
Carolina.  This  Agreement  is  made  and 
entered  into  by  EPA  and  by  Lexington 
County,  South  Ccirolina  ("Setting 
Parties").  EPA  will  consider  Public 
comments  on  the  proposed  settlement 
until  August  29,  2003. 

EPA  may  withdraw  from  or  modify 
the  proposed  settlement  should  such 
comments  disclose  fact  or 
considerations  which  indicate  the 
proposed  settlement  is  appropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
Region  4,  Sam  Nunn  Atlanta  Federal 
Center,  Waste  Management  Division,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  thirty  (30) 


calendar  days  of  the  date  of  this 
publication. 

Dated:  July  14.  2003. 
Archie  Lee, 

Chief,  CERCLA  Program  Services  Branch, 
Waste  Management  Division. 

[FR  Doc.  03-19350  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7537-3] 

Proposed  Agreement  Pursuant  to 
Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  for  the  Sybill  Used  Oil 
Processing  Plant  Site  in  Detroit,  Ml 

agency:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  and  request  for  public 
comment  on  proposed  CERCLA 
122(h)(1)  agreement  with  General 
Motors  Corporation  (GM),  Ford  Motor 
Company,  Detroit  Diesel  Corporation, 
Rouge  Steel  Company,  Sybill,  Inc.  and 
the  Chapter  7  Bankruptcy  Trustee  for 
V.C.  Madias  addressing  contamination 
at  the  Sybill  used  oil  processing  plant  in 
Detroit,  Michigan. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  CERCLA,  notification  is 
hereby  given  of  a  proposed 
administrative  settlement  agreement 
concerning  the  Sybill  used  oil 
processing  plant  at  111  Military  Street 
in  Detroit,  Wayne  County,  Michigan  (the 
"Site").  EPA  proposes  to  enter  into  this 
agreement  under  the  authority  of 
sections  122(h)  and  107  of  CERCLA.  The 
proposed  agreement  has  been  executed 
by  GM,  Ford  Motor  Company,  Detroit 
Diesel  Corporation,  Rouge  Steel 
Company,  Sybill,  Inc.  and  the  Chapter  7 
Bankruptcy  Trustee  for  V.C.  Madias  (the 
"Settling  Parties").  Under  the  proposed 
agreement,  the  Settling  Parties  will 
implement  a  removal  action  to  address 
waste  oil  contamination  at  the  used  oil 
processing  facility  formerly  owned  and 
operated  by  Sybill,  Inc.  and  located  in 
Detroit,  Michigan.  Also,  the  Settling 
Parties  will  pay  to  the  Hazardous 
Substances  Superfund  all  of  the 
Agency's  future  oversight  costs  to  be 
incurred  in  overseeing  the  work  under 
the  agreement.  In  addition,  under  this 
agreement,  EPA  waives  all  of  its  past 
response  costs  incurred  at  the  Sybill 
Site  ($56,000).  EPA  incurred  these  past 
response  costs  mitigating  an  imminent 
and  substantial  endangerment  to  human 
health  or  the  envirormient  present  or 
threatened  by  hazardous  substances 


present  at  the  Site.  For  thirty  days 
following  the  date  of  publication  of  this 
notice,  the  EPA  will  receive  written 
comments  relating  to  this  proposed 
agreement.  EPA  will  consider  all 
comments  received  and  may  decide  not 
to  enter  this  proposed  agreement  if 
comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate. 
DATES:  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  August  29,  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590,  and 
should  refer  to:  In  the  Matter  of  Sybill, 
Inc..  EPA  Docket  No.  V-W-03-C-746. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Martin,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  C-14J,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590,  (312)  886-4273.  A  copy  of  the 
proposed  administrative  settlement 
agreement  may  be  obtained  in  person  or 
by  mail  from  the  EPA's  Region  5  Office 
of  Regional  Counsel,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
5  Office  of  Regional  Counsel. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  960\- 
9675. 

William  E.  Muno, 

Director.  Superfund  Division,  Region  5. 
[FR  Doc.  03-19284  Filed  7-29-03;  8:45  am] 
BILLING 'CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-03-51-B  (Auction  No.  51); 
DA  03-1994] 

Auction  of  Regional  Narrowband  PCS 
Licenses  Scheduled  for  September  24, 
2003;  Notice  and  Filing  Requirements, 
Minimum  Opening  Bids,  Upfront 
Payments,  Package  Bidding  and  Other 
Auction  Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  six  regional 
narrowband  Personal  Communications 
Services  ("narrowband  PCS")  licenses 
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in  the  900  MHz  band  scheduled  for 
September  ;  4,  2003  (Auction  No.  51). 
This  docum  snt  is  intended  to 
familiarize  prospective  bidders  with  the 
procediues  ;  ind  minimum  opening  bids 
for  this  auct  on. 

DATES:  Auct  on  No.  51  is  scheduled  to 
begin  on  September  24.  2003. 
FOR  FURTHE^  INFORMATION  CONTACT: 
Auctions  an  i  Industry  Analysis 
Division,  W  "B:  Legal  questions: 
Christopher  Shields  at  (202)  418-0660. 
or  General  a  action  questions;  Lisa 
Stover  at  (71 7)  338-2888,  Questions 
about  packai  ;e  bidding:  Martha  Stancill 
at  (202)  418-0660  or  Craig  Bomberger  at 
(202)  418-0(  60.  Media  Contact:  Press 
inquiries:  M  ?ribeth  McCarrick  at  (202) 
418-0654.  Cjmmercial  Wireless 
Division,  W  'B:  Service  rule  questions: 
Amal  Abdal  ah  at  (202)  418-7307,  Evan 
Baranoff  at  (  102)  418-7142,  JoAnn  Epps 
at  (202)  418-  0620  or  Dwain  Livingston 
at  (202)418-0620. 

SUPPLEMENT)  ,RY  INFORMATION:  This  is  a 
summary  of  he  Auction  No.  51 
Procedures  I  ublic  Notice  released  on 
Jime  18,  200^.  The  complete  text  of  the 
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Auction  No.  51  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  Auction  No.  51  Procedures  Public 
Notice  may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  The 
Auction  No.  51  Procedures  Public 
Notice  is  also  available  on  the  Internet 
at  the  Commission's  Web  site:  http:// 
wireless.fcc.gov/auctions/51/. 

I.  General  Information 

A.  Introduction 

1.  The  Auction  No.  51  Procedures 
Public  Notice  announces  the  procedures 
and  minimum  opening  bids  for  the 
upcoming  auction  of  six  regional 
narrowband  Personal  Communications 
Services  ('"narrowband  PCS")  licenses 


in  the  900  MHz  band  scheduled  for 
September  24,  2003  (Auction  No.  51). 
On  April  3,  2003,  in  accordance  with 
the  Balanced  Budget  Act  of  1997,  the 
Bureau  released  a  public  notice  seeking 
comment  on  reserve  prices  or  minimum 
opening  bids  and  the  procedures  to  be 
used  for  the  auction  of  six  regional 
narrowband  PCS  licenses.  The  Btueau 
received  no  comments  and  no  reply 
comments  in  response  to  the  Auction 
No.  51  Comment  Public  Notice,  68  FR 
18642  (April  16,  2003). 

i.  Licenses  To  Be  Auctioned 

2.  Auction  No.  51  will  offer  six 
regional  narrowband  PCS  licenses.  The 
spectrum  to  be  auctioned  was 
previously  associated  with  licenses  that 
were  awarded  based  on  Auction  No.  3 
but  have  since  been  cancelled  or 
terminated.  A  complete  list  of  licenses 
available  in  Auction  No.  51  and  their 
descriptions  is  included  in  Attachment 
A  of  the  Auction  No.  51  Procedures 
Public  Notice. 

3.  The  following  table  describes  the 
licenses  that  will  be  auctioned: 


Channel 
No. 


17 
16 
17 
17 
17 
17 


Channel  description 


12.5  kHz/so  kHz  paired 
12.5  kHz/50  kHz  paired 
12.5  kHz/50  kHz  paired 
12.5  kH2/50  kHz  paired 
12.5  kHz/50  kHz  paired 
12.5  kHz/so  kHz  paired 


Frequency  bands  (MHz) 


901.8250-901.8375,  930.70-930.75 
901.8125-901.8250,  930.65-930.70 
901.8250-901.8375,  930.70-930.75 
901 .8250-901 .8375,  930.70-930.75 
901 .8250-901 .8375,  930.70-930.75 
901.8250-901.8375,  930.70-930.75 


Bandwidth 
(kHz) 


62.5 
62.5 
62.5 
62.5 
62:5 
62.5 
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5.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  its  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
Internet  site  at  http://wireless.fcc.gov/ 
auctions.  Additionally,  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554,  or  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Sti-eet,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 


via  e-mail  qualexirtt@aol.com.  When 
ordering  dociunents  from  Qualex,  please 
provide  the  appropriate  FCC  document 
number  (for  example,  FCC  01-135  for 
the  Third  Narrowband  Report  and  Order 
and  Order  on  Reconsideration). 

ii.  Prohibition  of  Collusion 

6.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  any  of  the 
same  or  overlapping  geographic  license 
areas  from  communicating  with  each 
other  during  the  auction  about  bids, 
bidding  strategies,  or  settlements.  The 
Bureau  has  previously  stated  that 
auction  applicants  who  have  applied  for 
licenses  in  any  of  the  same  geographic 
areas,  and  who  are  also  applicants  for 
licenses  in  the  same  or  competing 
services  must  affirmatively  avoid  all 
discussions  with  each  other  that  affect, 
or  in  their  reasonable  assessment  have 
the  potential  to  affect  their  bidding  or 
their  bidding  strategy.  Accordingly,  the 
prohibition  in  Section  1.2105(c)  applies 
to  communications  between  Auction 
No.  50  and  Auction  No.  51  applicants 
who  have  applied  for  licenses  in  any  of 
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the  same  or  overlapping  geographic 
license  areas.  This  prohibition  begins  at 
the  short-form  application  filing 
deadline  and  ends  at  the  dovra  payment 
deadline  after  the  auction.  Applicants 
for  licenses  in  any  of  the  same  or 
overlapping  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
applicants  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
{e.g.,  law  firm  or  consulting  firm).  In 
such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-coUusion  rule. 

7.  However,  the  Bureau  cautions  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  The 
Commission's  anti-collusion  rules  allow 
applicants  to  form  certain  agreements 
during  the  auction,  provided  the 
applicants  have  not  applied  for  licenses 
covering  the  same  geographic  areas. 
Note  that  Auction  No.  51  applicants  and 
Auction  No.  50  applicants  for  licenses 
in  the  same  or  overlapping  geographic 
license  areas  will  not  be  able  to  take 
advantage  of  these  rule  provisions,  even 
though  the  licenses  are  not  completely 
co-extensive.  For  example,  assume  that 
one  applicant  applies  for  several  Major 
Trading  Area  ("MTA")  licenses  in  its 
Auction  No.  50  FCC  Form  175  and  that 
a  second  applicant  applies  for  a  regional 
license  in  its  Auction  No.  51  FCC  Form 
175.  If  the  first  applicant  selects  licenses 
for  MTAs  that  are  within  the  region 
covered  by  the  regional  license  selected 
by  the  second  applicant,  the  two  parties 
will  have  applied  for  licenses  covering 
the  same  geographic  areas. 
Consequently,  unlike  applicants  who 
have  applied  for  licenses  that  do  not 
cover  the  same  geographic  areas,  these 
two  applicants  will  not  be  permitted  to 
form  a  consortium  or  bid  jointly  for 
licenses  after  they  file  FCC  Form  175. 
However,  all  applicants  may  enter  into 
bidding  agreements  before  filing  their 
FCC  Form  175,  as  long  as  they  disclose 
the  existence  of  the  agreement(s)  in  their 


Form  175.  If  parties  agree  in  principle 
on  all  material  terms  prior  to  the  short- 
form  filing  deadline,  those  parties  must 
be  identified  on  the  short-form 
application  pursuant  to  section 
1.2105(c),  even  if  the  agreement  has  not 
been  reduced  to  writing.  U  the  parties 
have  not  agreed  in  principle  by  the 
filing  deadline,  an  applicant  would  not 
include  the  names  of  those  parties  on  its 
application,  and  may  not  continue 
negotiations  with  other  applicants  for 
licenses  covering  any  of  the  same 
geographic  areas.  By  signing  their  FCC 
Form  175  short-form  appUcations, 
applicants  are  certifying  their 
compliance  with  section  1.2105(c). 

8.  In  addition,  section  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  sections  1.65  and 
1.2105  require  an  auction  appUcant  to 
notify  the  Conunission  of  any  violation 
of  the  anti-collusion  rules  upon  learning 
of  such  violation.  Bidders  therefore  are 
required  to  make  such  notification  to 
the  Conmiission  immediately  upon 
discovery. 

9.  A  summary  listing  of  documents 
issued  by  the  Commission  and  the 
Bureau  addressing  the  application  of  the 
anti-collusion  rules  may  be  found  in 
Attachment  G  of  the  Auction  No.  51 
Procedures  Public  Notice. 

iii.  Due  Diligence 

10.  Potential  bidders  seeking  licenses 
for  regions  that  are  in  the  border  area  of 
Canada  or  Mexico  will  be  subject  to  the 
terms  of  the  coordination  arrangements/ 
protocols  currently  in  effect  with  those 
respective  countries. 

1 1 .  Potential  bidders  also  should  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA") 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
appUcations  for  review  may  be  pending 
before  the  Commission  and  relate  to 
particular  applicants  or  incumbent 
licensees.  In  addition,  certain  judicial 
proceedings  that  may  relate  to  particular 
applicants  or  incumbent  licensees  or  the 
licenses  available  in  Auction  No.  51 
may  be  commenced,  may  be  pending,  or 
may  be  subject  to  further  review.  We 
note  that  resolution  of  these  matters 
could  have  an  impact  on  the  availability 
of  spectrum  in  Auction  No.  51.  Some  of 
these  matters  (whether  before  the 
Commission  or  the  courts)  may  not  be 
resolved  by  the  time  of  the  auction. 


12.  Potential  bidders  are  solely 
responsible  for  identifying  associated 
risks  and  for  investigating  and 
evaluating  the  degree  to  which  such 
matters  may  affect  their  ability  to  bid 
on,  otherwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  51. 

13.  Potential  bidders  may  obtain 
information  about  licenses  available  in 
Auction  No.  51  through  the  Bureau's 
licensing  databases  on  the  World  Wide 
Web  at  http://wireless.fcc.gov/uls. 
Potential  bidders  should  direct 
questions  regarding  the  search 
capabilities  to  the  FCC  Technical 
Support  hotline  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (TTY),  or  via 
e-mail  at  auctecb@fcc.gov.  The  hoUine 
is  available  to  assist  with  questions 
Monday  through  Friday,  from  8  a.m.  to 
6  p.m.  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded.  The  Commission 
makes  no  representations  or  guarantees 
regarding  the  accuracy  or  completeness 
of  information  in  its  databases  or  any 
third  parfy  databases,  including,  for 
example,  court  docketing  systems. 
Furthermore,  the  Commissiou  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  that  has  been  provided  by 
incumbent  licensees  and  incorporated 
into  the  database.  Potential  bidders  are 
strongly  encouraged  to  physically 
inspect  any  sites  located  in,  or  near,  the 
region  for  which  they  plan  to  bid. 

iv.  Bidder  Alerts 

14.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

15.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectnmi  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties  should  perform  their  own  due 
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diligence  bei  are  proceeding,  as  they 
would  with  <  ny  new  business  venture. 

16.  As  is  tl  e  case  with  many  business 
investment  o  aportunities,  some 
unscrupulou ;  entrepreneurs  may 
attempt  to  use  Auction  No.  51  to 
deceive  and  <  lefraud  unsuspecting 
investors.  Ini  armation  about  deceptive 
telemarketinj ;  investment  schemes  is 
available  froi  i  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  teli  (marketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  v>  ho  have  concerns  about 
specific  prop  )sals  regarding  Auction 
No.  51  may  a  so  call  the  FCC  Consumer 
Center  at  (88^)  CALL-FCC  ((888)  225- 
5322). 
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iv.  Pre-Auctio  i  Dates  and  Deadlines 


is  a  list  of  important 
Auction  No.  51: 
)uly  31,  2003. 


Short-Form  (FCC 
Form  175)  Filing 
Window  Opens. 

Short-Form  (FCC 
Form  175)  Appli- 
cation Deadline. 

Upfront  Payments 
(via  wire  transfer). 

Mock  Auction  


July  31.  2003;  12 
p.m.  ET. 

August  8,  2003;  6 
p.m.  ET. 

August  26,  2003;  6 
p.m.  ET. 

September  17  and 
18,  2003. 
Auction  Begins  September  24,  2003. 

v.  Requirements  for  Participation 

22.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronically  by  6  p.m. 
ET,  August  8,  2003. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6  p.m.  ET, 
August  26,  2003. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

vi.  General  Contact  Information 

23.  The  following  is  a  list  of  general 
contact  information  related  to  Auction 
No.  51: 

General  Auction  Information 

General  Auction  Questions;  Seminar 
Registration:  FCC  Auctions  Hotline,  (888) 
225-5322,  Press  Option  #2,  or  direct  (717) 
338-2888,  Hours  of  service:  8  a.m.-5:30 
p.m.  ET  Monday  through  Friday 

Technical  Support 

Electronic  Filing;  FCC  Automated  Auction 
System:  FCC  Auctions  Technical  Support 
Hotline  (202)  414-1250  (Voice),  (202)  414- 
1255  (TTY)  Hours  of  service:  8  a.m. -6  p.m. 
ET,  Monday  through  Friday 

FCC  Forms 

(800)  418-3676  (outside  Washington,  DC), 
(202)  418-3676  (in  the  Washington  Area), 
h  Up  ://\\'ww.f cc.gov /form  page,  html 

FCC  Internet  Sites 

h ttp://\vww.fcc.gov,  h Up  -.//mreless.f cc.gov/ 
auctions,  http://wireless.fcc.gov/uls 

n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

24.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  C  of  the  Auction  No.  51 
Procedures  Public  Notice. 

A.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

25.  The  Commission  indicated  in  the 
Broadcast  First  Report  and  Order,  63  FR 
48615  (September  11, 1998),  that,  for 
purposed  of  determining  eligibility  to 
participate  in  a  broadcast  auction,  the 
uniform  part  1  ownership  disclosure 
standards  would  apply.  Specifically,  in 
completing  FCC  Form  175,  all 
applicants  will  be  required  to  provide 
information  required  by  sfections  1.2105 
and  1.2112  of  the  Commission's  rules. 


B.  Consortia  and  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

26.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure. 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amoimt  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid. 

27.  While  the  anti-collusion  rules  do 
not  prohibit  non-auction  related 
business  negotiations  among  auction 
applicants,  bidders  are  reminded  that 
certain  discussions  or  exchanges  could 
touch  upon  impermissible  subject 
matters  because  they  may  convey 
pricing  information  and  bidding 
strategies. 

C.  Eligibility 

i.  Bidding  Credit  Eligibility  (FCC  Form 
175  Exhibit  C) 

28.  A  bidding  credit  represents  the 
amount  by  which  a  bidder's  winning 
bids  are  discounted.  The  size  of  the 
bidding  credit  depends- on  the  average 
of  the  aggregated  annual  gross  revenues 
for  each  of  the  preceding  three  years  of 
the  bidder,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests. 

29.  In  the  Narrowband  Second  Report 
and  Order,  the  Commission  adopted 
two  tiers  of  bidding  credits  to  promote 
and  facilitate  the  participation  of  small 
businesses  in  the  competitive  bidding 
for  licenses  in  the  narrowband  PCS 
service.  Therefore,  bidding  credits  are 
available  to  small  and  very  small 
businesses,  or  consortia  thereof,  as 
follows  for  Auction  No.  51: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$40  million  for  the  preceding  three 
years  ("small  business")  will  receive  a 
15  percent  discount  on  its  winning  bids; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
years  ("very  small  business")  will 
receive  a  25  percent  discount  on  its 
winning  bids. 

30.  Bidding  credits  are  not 
cumulative;  a  qualifying  applicant 
receives  either  the  15  percent  or  25 


percent  bidding  credit  on  its  winning 
bid,  but  only  one  credit  per  license. 

ii.  Tribal  Land  Bidding  Credit 

31.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  section  V.E.  of  the  Auction 
No.  51  Procedures  Public  Notice. 

iii.  Applicability  of  Part  1  Attribution 
Rules 

32.  Controlling  interest  standard.  On 
August  14,  2000,  the  Commission 
released  the  Part  1  Fifth  Report  and 
Order,  in  which  the  Commission,  inter 
alia,  adopted  a  "controlling  interest" 
standard  for  attributing  to  auction 
applicants  the  gross  revenues  of  their 
investors  and  affiliates  in  determining 
small  business  eligibility  for  future 
auctions.  The  Commission  observed  that 
the  rule  modifications  adopted  in  the 
various  Part  1  orders  would  result  in 
discrepancies  and/or  redundancies 
between  certain  of  the  new  Part  1  rules 
and  existing  service-specific  rules,  and 
the  Commission  delegated  to  the  Bureau 
the  authority  to  make  conforming  edits 
to  the  Code  of  Federal  Regulations  (CFR) 
consistent  with  the  rules  adopted  in  the 
Part  1  proceeding.  More  recently,  the 
Commission  made  further  modifications 
to  its  rules  governing  the  attribution  of 
gross  revenues  for  purposes  of 
determining  small  business  eligibility. 
These  changes  included  exempting  the 
gross  revenues  of  the  affiliates  of  a  rural 
telephone  cooperative's  officers  and 
directors  from  attribution  to  the 
applicant  if  certain  specified  conditions 
are  met.  The  Commission  also  clarified 
that  in  calculating  an  applicant's  gross 
revenues  under  the  controlling  interest 
standard,  the  personal  net  worth, 
including  personal  income,  of  its 
officers  and  directors  will  not  be 
attributed  to  the  applicant. 

33.  Eligibility  for  small  business 
preferences  will  be  determined  based  on 
the  attribution  rules  in  effect  at  the 
short-form  application  deadline. 
Accordingly,  the  "controlling  interest" 
standard  as  recently  modified,  and  the 
part  1  rules  that  superseded  inconsistent 
service-specific  rules,  will  control  in 
Auction  No.  51. 

34.  Control.  The  term  "control" 
includes  both  de  facto  and  de  jure 
control  of  the  applicant.  Typically, 
ownership  of  at  least  50.1  percent  of  an 
entity's  voting  stock  evidences  de  jure 
control.  De  facto  control  is  determined 
on  a  case-by-case  basis.  The  following 
are  some  common  indicia  of  de  facto 
control: 
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•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

35.  Attribution  for  small  and  very 
small  business  eligibility.  In  determining 
which  entities  qualify  as  small  or  very 
small  businesses,  the  Commission  will 
consider  the  gross  revenues  of  the 
applicant,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests.  The  Commission 
does  not  impose  specific  equity 
requirements  on  controlling  interest 
holders.  Once  the  principals  or  entities 
with  a  controlling  interest  are 
determined,  only  the  revenues  of  those 
principals  or  entities,  the  affiliates  of 
those  principals  or  entities,  the 
applicant  and  its  affiliates,  will  be 
counted  in  determining  small  business 
eligibility. 

36.  A  consortium  of  small  or  very 
small  businesses  is  a  "conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,"  each  of 
which  individually  must  satisfy  the 
definition  of  small  or  very  small 
business  in  Sections  1.2110(f)  and 
24.321.  Thus,  each  consortium  member 
must  disclose  its  gross  revenues  along 
with  those  of  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests.  We  note  that 
although  the  gross  revenues  of  the 
consortium  members  will  not  be 
aggregated  for  purposes  of  determining 
eligibility  for  small  or  very  small 
business  credits,  this  information  must 
be  provided  to  ensure  that  each 
individual  consortium  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortium. 

iv.  Supporting  Documentation 

37.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
documentation  to  their  FCC  Form  1 75 
short-form  applications  to  establish  that 
they  satisfy  the  eligibility  requirements 
to  qualify  as  small  or  very  small 
businesses  (or  consortia  of  small  or  very 
small  businesses)  for  this  auction. 

38.  Applicants  should  further  note 
that  submission  of  an  FCC  Form  1 75 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions  and  certifications,  and  that 
the  contents  of  the  application  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 


Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
future  auctions,  and/or  criminal 
prosecution. 

39.  Small  or  very  small  business 
eligibility  (Exhibit  C).  Entities  applying 
to  bid  as  small  or  very  small  businesses 
(or  consortia  of  small  or  very  small 
businesses)  will  be  required  to  disclose 
on  Exhibit  C  to  their  FCC  Form  175 
short-form  applications,  separately  and 
in  the  aggregate,  the  gross  revenues  for 
the  preceding  three  years  of  each  of  the 
following:  (i)  The  applicant,  (ii)  its 
affiliates,  (iii)  its  controlling  interests, 
and  (iv)  the  affiliates  of  its  controlling 
interests.  Certification  that  the  average 
annual  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  applicable 
limit  is  not  sufficient.  A  statement  of  the 
total  gross  revenues  for  the  preceding 
three  years  is  also  insufficient.  The 
applicant  must  provide  separately  for 
itself,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  a  schedule  of  gross 
revenues  for  each  of  the  preceding  three 
years,  as  well  as  a  statement  of  total 
average  gross  revenues  for  the  three-year 
period.  If  the  applicant  is  applying  as  a 
consordum  of  small  or  very  small 
businesses,  this  information  must  be 
provided  for  each  consortium  member. 

D.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  D) 

40.  Each  applicant  must  certify'  on  its 
FCC  Form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  1 75  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling 
interests,  or  the  affiliates  of  its 
controlling  interest  have  ever  been  in  " 
default  on  any  Commission  licenses  or 
have  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency. 
The  applicant  must  provide  such 
information  for  itself,  its  affiliates,  its 
controlling  interests,  and  the  affiliates  of 
its  controlling  interests,  as  defined  by 
Section  1.2110  of  the  Commission's 
rules.  Applicants  must  include  this 
statement  as  Exhibit  D  of  the  FCC  Form 
175. 

41.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
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inquendtes — are  eligible  to  bid  in 
,  provided  that  they  are 
qualified.  However,  as 
in  section  III.D.iii, 
defaulters  are  required  to  pay 
payme  ats  that  are  fifty  percent 
lormal  upfront  payment 


tax  deli 
Auction  No.  5 
otherwise 
discussed  infix. 
former 
upfront 
more  than  the 
amounts 


Payments 

payment  plans  will 


E.  Installment 

42.  Installm^t 
not  be  availabl  3  in  Auction  No.  51. 


F.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F] 


may 
giirdi 


43.  Applicai  ts 
or  women,  as 
1.2110(c)(2) 
(Exhibit  E)  re; 
applicant  status 
for  statistical 
the  Commission 
participation 
its  auctions, 
submit  additiohal 
so  on  Exhibit  P 


o 
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owned  by  minorities 
defined  in  47  CFR 
attach  an  exhibit 
ing  this  status.  This 
information  is  collected 
p  urposes  only  and  assists 
in  monitoring  the 
""designated  entities"  in 
A  )plicants  wishing  to 
information  may  do 


G.  Minor  Modi  ^ications  to  Short-Form 
Applications  (.  ^CC  Form  1 75) 

44.  After  the  short-form  filing 
deadline  (August  8,  2003),  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  o  their  applications  (e.g., 
change  their  license  selections,  change 
the  certifying  c  fficial  or  change  control 
of  the  applicar  t  or  change  bidding 
credits).  See  41  CFR  1.2105.  Permissible 
minor  changes  include,  for  example, 
deletion  and  ai  idition  of  authorized 
bidders  (to  a  n  aximum  of  three)  and 
revision  of  exl:  ibits.  Applicants  should 
make  these  mcdifications  to  their  FCC 
Form  175  eled  ronically  and  submit  a 
letter,  briefly  summarizing  the  changes, 
by  electronic  r  lail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Anal]  sis  Division,  at  the 
following  addiess:  auction51@fcc.gov. 

mail  summarizing  the 
changes  must  nclude  a  subject  or 
caption  referri  ig  to  Auction  No.  51.  The 
Bureau  reques  s  that  parties  format  any 

electronic  mail  as 
Adobe®  Acrol  at®  (pdf)  or  Microsoft® 
Word  docume  its. 

45.  A  separa  te  copy  of  the  letter 
should  be  faxe  d  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 


Current  Information  in 
ications  (FCC  Form 


H.  Maintaining ', 
Short-Form  Ai  pi 

175) 

'  46.  Applicai  its  have  an  obligation 
under  47  CFR  .65,  to  maintain  the 
completeness  md  accuracy  of 
information  in  their  short-form 
applications.  J  imendments  reporting 


substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

in.  Pre-Auction  Procedures 

A.  Auction  Seminar 

47.  On  Thiu-sday,  July  31,  2003,  the 
FCC  will  sponsor  a  free  seminar  for 
Auction  No.  51  at  the  Federal 
Communications  Commission,  located 
at  445  12th  Street,  SW,  Washington,  DC. 
The  seminar  will  provide  attendees  with 
information  about  pre-auction 
procedures,  conduct  of  the  auction,  the 
FCC  Automated  Auction  System,  and 
the  narrowband  PCS  and  auction  rules. 

B.  Short-Form  Application  (FCC  Form 
1 75)— Due  August  8.  2003 

48.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6  p.m.  ET  on 
August  8,  2003.  Late  applications  will 
not  be  accepted. 

49.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 

i.  Electronic  Filing 

50.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  noon  ET  on  July 
31,  2003,  until  6  p.m.  ET  on  August  8, 
2003.  Applicants  are  strongly 
encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  until  the 
filing  deadline  on  August  8,  2003. 

51.  Applicants  must  press  the 
"SUBMIT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  C  of  the  Auction  No.  51 
Procedures  Public  Notice.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY));  hours  of  service 
Monday  through  Friday,  from  8  AM  to 
6  PM  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

ii.  Completion  of  the  FCC  Form  175 

52.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 


complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  1 75  are  in  Attachment  D  of  the 
Auction  No.  51  Procedures  Public 
Notice. 

iii.  Electronic  Review  of  FCC  Form  175 

53.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  Form  175 
information.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
of  the  Auction  No.  51  Procedures  Public 
Notice  for  details  on  accessing  the 
review  system. 

54.  Applicants  may  also  view  other 
applicants*  completed  FCC  Form  175s 
after  the  filing  deadline  has  passed  and 
the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 

Note:  Applicants  should  not  include 
sensitive  information  (i.e.,  TIN/EIN)  on  any 
exhibits  to  their  FCC  Form  175  applications. 

C.  Application  Processing  and  Minor 
Corrections 

55.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)  Those  applications 
accepted  for  filing;  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

D.  Upfront  Payments — Due  August  26, 
2003 

56.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  completing  the  FCC  • 
Form  175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsbiu'gh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6  p.m.  ET  on  August  26,  2003. 
For  specific  details  regarding  upfront 
payments,  see  section  III.  D  of  the 
Auction  No.  51  Procedures  Public 
Notice. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

57.  Wire  transfer  payments  must  be 
received  by  6  p.m.  ET  on  August  26, 
2003.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline. 
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58.  Applicants  must  fax  a  completed 
FCC  Form  159  (Revised  2/00)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  51."  In  order  to  meet 
the  Commission's  upfront  payment 
deadline,  an  applicant's  payment  must 
be  credited  to  the  Commission's  account 
by  the  deadline.  Applicants  are 
responsible  for  obtaining  confirmation 
from  their  financial  institution  that 
Mellon  Bank  has  timely  received  their 
upfront  payment  and  deposited  it  in  the 
proper  account.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 
included  in  Attachment  E  of  the 
Auction  No.  51  Procedures  Public 
Notice. 

ii.  Amount  of  Upfront  Payment 

59.  In  the  Part  1  Order  \he 
Commission  delegated  to  the  Bureau  the 
authority  and  discretion  to  determine 
appropriate  upfront  payment(s)  for  each 
auction.  In  addition,  in  the  Part  1  Fifth 
Report  and  Order,  the  Commission 
ordered  that  "former  defaulters,"  i.e., 
applicants  that  have  ever  been  in  default 
on  any  Commission  license  or  have  ever 
been  delinquent  on  any  non-tax  debt 


owed  to  any  Federal  agency,  be  required 
to  pay  upfront  payments  fifty  percent 
greater  than  non-"former  defaulters."  In 
the  Auction  No.  51  Comment  Public 
Notice,  the  Bureau  proposed  that  the 
amount  of  the  upfront  payment  would 
determine  the  initial  maximimi 
eligibility  (as  measured  in  bidding 
units)  for  each  bidder.  Each  ficense  is 
assigned  a  specific  number  of  bidding 
units  equal  to  the  upfront  payment,  on 
a  bidding  unit  per  dollar  basis.  For  a 
package,  the  Bureau  proposed  to 
calculate  the  bidding  units  by  adding 
together  the  bidding  units  of  the 
individual  licenses  that  make  up  the 
package.  In  order  to  bid  on  a  license  or 
package,  otherwise  qualified  bidders 
that  applied  for  the  license(s)  on  Form 
175  must  have  an  eligibility  level  that 
meets  or  exceeds  the  number  of  bidding 
units  assigned  to  the  license  or  package. 
At  a  minimum,  therefore,  an  applicant's 
total  upfront  payment  must  be  enough 
to  establish  eligibility  to  bid  on  at  least 
one  of  the  licenses  applied  for  on  Form 
175,  or  else  the  applicant  will  not  be 
eligible  to  participate  in  the  auction.  An 
applicant  does  not  have  to  make  an 
upfront  payment  to  cover  all  licenses  for 
which  the  applicant  has  applied  on 
Form  175,  but  rather  to  cover  the 
maximum  number  of  bidding  units  that 


are  associated  with  licenses  on  which 
the  bidder  wishes  to  bid  (via  bids  on 
licenses  and/or  packages)  at  any  given 
time. 

60.  In  the  Auction  No.  51  Comment 
Public  Notice,  the  Bureau  proposed  to 
calculate  upfront  payments  on  a  license- 
by-license  basis  using  the  following 
formula: 

$.00001  *  kHz  *  License  Area 
Population  rounded. 

The  Bureau  received  no  comments  on 
this  issue.  Therefore,  the  Bureau  adopts 
its  proposed  upfront  payments.  The 
specific  upfront  payments  and  bidding 
imits  for  each  license  are  set  forth  in 
Attachment  A  of  the  Auction  No.  51 
Procedures  Public  Notice. 

61.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  bidding  units  of  all  the  licenses  it 
may  wish  to  win  at  one  time  and  submit 
an  upfront  payment  covering  that 
number  of  bidding  units.  In  order  to 
make  this  calculation,  an  applicant 
should  add  together  the  upfront 
payments  for  all  of  these  licenses. 
Applicants  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 


Example:  Upfront  Payments  and  Bidding  Flexibility 


Market  No. 


RPC001 
RPC002 


Channel  No. 


17 
17 


Market  name 


Northeast 
South  


Bidding 
units 


Uptront  pay- 
ment 


34,000  $34,000 

38.000  38,000 

If  a  bidder  wishes  to  bid  on  both  licenses  in  a  round  or  on  a  packaqe  of  both  licenses  it  must  havp  qpi(»rtPri  hoth  on  itc  prr  Pr,,™  itc  ^«^ 
purchased  at  least  72,000  bidding  units  (34.000  .  38,000).  If  a  bWr  §nly  vvSes^  b!^  or^  oSc^nsI, ^.fnofSf  purSaS  S^SSo  bfddlS 
units  would  "],eet  the  requirement  for  either  license.  The  bidder  would  be  able  to  bid  on  either  license,  but  nor  tootra/  (^r^m^/^eTthe  ffi 
der  purchased  only  34,000  bidding  units,  it  would  have  enough  eligibility  for  the  Northeast  license  but  not  for  the  South  l^n^ 


62.  Former  defaulters  should  calculate 
their  upfront  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  imits 
they  wish  to  purchase  by  1.5.  In  order 
to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may.  on  its  FCC  Form 
175,  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  in  any  round 
will  be  limited  by  the  bidding  units  reflected 
in  its  upfront  payment. 

iii.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

63.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  51  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 


expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  during  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Gail  Glasser  or  Tim  Dates,  at  (202)  418- 
2843  by  August  26,  2003.  All  rehinds 
will  be  returned  to  the  payer  of  record 
as  identified  on  the  FCC  Form  159 
unless  the  payer  submits  written 
authorization  instructing  otherwise.  For 
additional  information,  please  call  Gail 
Glasser  at  (202)  418-0578  or  Tim  Dates 
at  (202)  418-0496.  Name  of  Bank,  ABA 
Number,  Contact  and  Phone  Number, 
Account  Number  to  Credit,  Name  of 
Account  Holder,  FCC  Registration 


Number  (FRN),  Taxpayer  Identification 
Number,  Correspondent  Bank  (if 
applicable),  ABA  Number,  Account 
Number. 

E.  Auction  Registration 

64.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

65.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidenti5  bidder 
identification  number  (BIN)  and  the 
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£t 


bids 


other  containinj 
of  which  are 
These  mailings 
contact  person 
hsted  in  the  FC(t 

66.  Applicant; 
both  registratioi 
able  to  submit 
qualified 
both  mailings 
September  15, 
Auctions  Hotli 
Receipt  of  both 
critical  to  partic  i 
and  each 
ensuring  it  has 
registration 

67.  Qualified 
lost  bidder  i 
SecurlD  cards 


the  SecurlD  cards,  both 
rec  uired  to  place  bids. 
(Vill  be  sent  only  to  the 
the  contact  address 
Form  175. 
that  do  not  receive 
mailings  will  not  be 
s.  Therefore,  any 
applicant  that  has  not  received 
noon  on  Monday, 

should  contact  the 
at  (717)  338-2888. 
egistration  mailings  is 
pating  in  the  auction, 
applic  mt  is  responsible  for 
I  eceived  all  of  the 


b" 

2Q03, 
ne 


mat  irial. 


can  I 
appearing  in  pe\  son 
headquarters 
SW,  Washingto 
authorized 
official,  as  desi; 
FCC  Form  175 
with  two  forms 
which  must  be  < 
order  to  receive 
bidders  requirii^ 
call  technical  s 
at  the  FCC 
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jidders  should  note  that 
deniification  numbers  or 
be  replaced  only  by 
at  the  FCC 
lolcated  at  445  12th  St., 
DC  20554.  Only  an 
representative  or  certifying 
ig  nated  on  an  applicant's 
nay  appear  in  person 
jf  identification  (one  of 
photo  identification)  in 
replacements.  Qualified 
replacements  must 
iiipport  prior  to  arriving 


F.  Remote  Elect  onic  Bidding 

68.  The  Comr  lission  will  conduct  this 
auction  over  th(  Internet,  and 
telephonic  bidd  ing  will  be  available  as 
well.  As  a  conti  igency  plan,  bidders 
may  also  dial  in  to  the  FCC  Wide  Area 
Network.  Quali  ied  bidders  are 
permitted  to  bic  telephonically  or 
electronically.  I  ach  applicant  should 
indicate  its  bide  ing  preference — 
electronic  or  tel  jphonic — on  the  FCC 
Form  175.  In  eitper  case,  each 
authorized  bidcler  must  have  its  own 
SecurlD  card,  which  the  FCC  will 
provide  at  no  cl  arge.  For  security 
purposes,  the  S  (curlD  cards  and  the 
FCC  Automatec  Auction  System  user 
manual  are  onl^  mailed  to  the  contact 
person  at  the  cc  ntact  address  listed  on 
the  FCC  Form  1  75.  Each  SecurlD  card  is 
tailored  to  a  spe  cific  auction;  therefore, 
SecurlD  cards  i:  sued  for  other  auctions 
or  obtained  fror  i  a  source  other  than  the 
FCC  will  not  w(irk  for  Auction  No.  51. 
The  telephonic  sidding  phone  number 
will  be  supplie(  in  the  first  overnight 
mailing,  which  ilso  includes  the 
confidential  bic  der  identification 
number. 

69.  SecurlD  c  u-ds  can  be  recycled, 
and  the  Bureau  encourages  bidders  to 
return  the  cards  to  the  FCC.  The  Bureau 
will  provide  pn  -addressed  envelopes 
th^t  bidders  ma  v  use  to  return  the  cards 
once  the  auctioi » is  over. 


G.  Mock  Auction 

70.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Wednesday,  September  17,  and 
Thursday,  September  18,  2003.  The 
mock  auction  will  enable  applicants  to 
become  familiar  with  the  FCC 
Automated  Auction  System  prior  to  the 
auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

rV.  Auction  Event 

71.  The  first  round  of  bidding  for 
Auction  No.  51  will  begin  on 
Wednesday,  September  24,  2003.  The 
initial  bidding  schedule  will  be 
announced  in  a  public  notice  listing  the 
qualified  bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction  With  Package  Bidding 

72.  In  the  Auction  No.  51  Comment 
Public  Notice,  the  Bureau  proposed  to 
award  all  licenses  in  Auction  No.  51  in 
a  simultaneous  multiple  round  auction 
with  package  bidding.  The  Bureau 
received  no  comments  on  this  issue. 
The  Bureau  concludes  that  it  is 
operationally  feasible  and  appropriate  to 
auction  the  regional  narrowband  PCS 
licenses  through  a  simultaneous 
multiple  round  auction  with  package 
bidding.  Unless  otherwise  aimounced, 
bids  will  be  accepted  on  all  individual 
licenses  and  on  packages  of  licenses  in 
each  round  of  the  auction.  The  Bureau 
believes  this  approach  allows  bidders  to 
express  complementarities  among 
licenses,  and  the  Bureau  believes  this 
approach  does  not  unreasonably 
disadvantage  bidders  who  do  not  wish 
to  win  packages  of  licenses.  The  Bureau 
also  believes  this  approach  is 
administratively  efficient. 

ii.  Maximum  Eligibility 

73.  In  the  Auction  No.  51  Comment 
Public  Notice,  the  Bureau  proposed  that 
the  amount  of  the  upfront  payment 

•  submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  The  Bureau  received  no 
comments  on  this  issue. 

74.  For  Auction  No.  51  the  Bureau 
adopts  this  proposal.  The  amount  of  the 
upfront  payment  submitted  by  a  bidder 
determines  the  maximum  eligibility  (in 
bidding  units)  for  each  bidder.  The  total 
upfront  payment  defines  the  initial 
maximum  number  of  bidding  units  on 
which  the  applicant  will  be  permitted  to 
bid  in  a  given  round.  As  there  is  no 
provision  for  increasing  a  bidder's 


eligibility  during  the  course  of  an 
auction,  prospective  bidders  are 
cautioned  to  calculate  their  upfront 
payments  carefully.  The  total  upfront 
payment  does  not  affect  the  total  dollars 
a  bidder  may  bid  on  any  given  license 
or  package. 

iii.  Activity  Rule 

75.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  provides 
incentives  for  bidders  to  participate 
throughout  the  auction.  The  activity 
rule  requires  each  bidder  to  have  active 
bids  in  each  round  that  account  for  a 
specified  fraction  of  the  bidder's  current 
eligibility,  as  measured  in  bidding  units. 
A  bidder  that  does  not  satisfy  the 
activity  rule  will  either  use  an  activity 
rule  waiver  (if  any  remain)  or  lose 
bidding  eligibility  for  the  next  round. 
Losing  eligibility  matters  to  bidders 
because  a  bidder's  bidding  activity 
cannot  exceed  its  current  eligibility. 

76.  In  the  Auction  No.  51  Comment 
Public  Notice,  the  Bureau  proposed  to 
measure  a  bidder's  bidding  activity  in  a 
round  as  the  maximum  number  of 
bidding  units  the  bidder  can  win 
considering  new  bids  placed  and 
provisionally  winning  bids  renewed  in 
that  round.  Thus,  when  a  bidder 
submits  bids  in  a  round  the  FCC 
Automated  Auction  System  will 
determine  the  set  of  bids,  among  the 
bidder's  ijew  bids  and  renewed 
provisionally  winning  bids,  that 
contains  the  most  bidding  units  and  has 
no  overlap  among  the  licenses.  The 
Bureau  also  proposed  that  a  bidder  be 
considered  active  if  the  bidder  has 
provisionally  winning  bids  fi-om  the 
previous  round.  A  bidder's  bids  made  in 
different  rounds  will  be  considered 
mutually  exclusive,  so  the  bidding  units 
associated  with  provisionally  winning 
bids  must  be  viewed  independently 
fi-om  the  bidding  units  associated  with 
current  round  bids.  The  Bureau 
proposed  to  define  a  bidder's  eligibility 
activity  in  a  round  as  the  greater  of  (i) 
its  bidding  activity  in  the  round  and  (ii) 
the  bidding  units  associated  with  the 
bidder's  provisionally  wiiming  bids 
ft-om  the  prior  round. 

77.  For  Auction  No.  51,  we  proposed 
that,  in  each  round  of  the  auction,  a 
bidder  desiring  to  maintain  its  current 
eligibility  would  be  required  to  have 
eligibility  activity  equal  to  sixty  percent 
(three-fifths)  of  its  current  eligibility. 
For  a  bidder  that  failed  to  meet  the 
activity  requirement  in  a  given  roimd, 
the  Automated  Auction  System  would 
reduce  the  bidder's  eligibility  for  the 
next  round  to  five-thirds  times  its 
eligibility  activity  in  the  current  round. 
Thus,  a  bidder's  eligibility  in  the  current 


roimd  is  equal  to  either  its  eligibility  in 
the  previous  round  (bidder  met  the 
activity  requirement)  or  five-thirds  of  its 
eligibility  activity  in  the  previous  round 
(bidder  did  not  meet  the  activity 
requirement),  whichever  is  less: 
Eligibility  (t)  =  Min  (Eligibility  (t- 1),  % 
*  Eligibility  Activity  (t  - 1)) 

78.  Activity  rule  waivers  provide  an 
exception  to  this  rule  and  are  discussed 
in  the  next  section,  "Activity  Rule 
Waivers  and  Reducing  Eligibility." 

79.  In  addition,  the  Bureau  proposed 
to  retain  the  discretion  to  increase  to 
eighty  percent  (four-fifths)  the 
proportion  of  bidding  units  on  which 
bidders  must  be  active  to  retain  their 
current  eligibility.  Any  such  change  will 
be  announced  to  bidders  prior  to  the 
beginning  of  the  round  in  which  the 
change  takes  effect.  For  a  bidder  that 
failed  to  meet  an  eighty  percent  activity 
requirement  in  a  given  round,  the 
Automated  Auction  System  would 
reduce  the  bidder's  eligibility  for  the 
next  round  to  five-fourths  times  its 
eligibility  activity  in  the  current  round. 

Caution:  If  the  Bureau  exercises  its 
discretion  to  increase  the  activity 
requirement  to  eighty  percent,  bidders  must 
carehilly  check  their  current  activity  during 
the  bidding  period  of  the  first  round 
following  the  change.  In  past  auctions,  some 
bidders  have  inadvertently  lost  bidding 
eligibility  or  used  an  activity  rule  waiver 
because  they  did  not  re-verify  their  activity 
after  an  increase  in  the  activity  requirement. 
Bidders  may  check  their  activity  against  the 
required  activity  level  by  using  the  bidding 
system's  bidding  module. 

80.  The  Bureau  received  no  conunents 
on  these  proposals.  Because  employing 
an  activity  rule  has  proven  successful  in 
maintaining  proper  pace  in  previous 
auctions,  the  Bureau  adopts  its  proposal 
for  Auction  No.  51. 

iv.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

81.  Each  bidder  will  be  provided  five 
activity  rule  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  eligibility 
activity  in  the  current  round  being 
below  the  required  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license  or  package. 

82.  The  FCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  eligibility  activity  would 
prefer  to  use  an  activity  rule  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  (known  as 
an  "automatic  waiver")  at  the  end  of 
any  round  where  a  bidder's  eligibility 
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activity  is  below  the  activity 
requirement  unless:  (i)  The  bidder  has 
no  activity  rule  waivers  remaining:  or 
(ii)  the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements.  If  a  bidder  has 
no  waivers  remaining  and  does  not 
satisfy  the  activity  requirement,  its 
current  eligibility  will  be  permanently 
reduced,  possibly  eliminating  the  bidder 
from  further  bidding  in  the  auction. 

83.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  "reduce 
eligibility"  function  in  the  bidding 
system.  In  this  case,  the  bidder's 
eligibility  is  permanently  reduced  to 
bring  the  bidder  into  compliance  with 
the  activity  rules  as  described  in 
"Activity  Rule"  (see  section  IV.A.iii 
discussion).  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 

84.  Findly,  the  Bureau  adopts  its 
proposal  not  to  permit  bidders  to  submit 
an  activity  rule  waiver  proactively  as  a 
means  to  keep  the  auction  open  absent 
bidding  activity. 

V.  Auction  Stopping  Rules 

85.  For  Auction  No.  51,  the  Bureau 
proposed  to  employ  a  two-round 
simultaneous  stopping  rule;  that  is,  the 
auction  would  close  after  two 
consecutive  rounds  with  no  new  bids. 
The  Bureau  also  proposed  that,  for 
purposes  of  the  stopping  rule,  last  and 
best  bids  would  be  considered  new  bids 
(i.e.,  would  keep  the  auction  open)  but 
renewed  bids  would  not. 

86.  In  addition,  the  Bureau  proposed 
that  it  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  designated 
number  of  additional  rounds  ("special 
stopping  rule").  The  Bureau  proposed  to 
exercise  this  option  only  in 
circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  Bureau  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  increasing 
the  activity  requirement  (where  bidders 
will  be  required  to  maintain  a  higher 
level  of  bidding  activity),  increasing  the 
number  of  rounds  per  day,  and/or 
adjusting  the  minimum  acceptable  bids 
and  bid  increments  for  the  licenses. 

87.  The  Bureau  received  no  comment 
on  this  issue.  The  Bureau  adopts  the 
proposals.  Auction  No.  51  will  begin 
under  the  two-round  simultaneous 


stopping  rule,  and  the  Bureau  will 
retain  the  discretion  to  invoke  the 
special  stopping  rule. 

vi.  Auction  Delay,  Suspension,  or 
Cancellation 

88.  Public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
conduct  of  competitive  bidding. 
Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  we 
adopt  our  proposed  auction  cancellation 
rules.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  starting  from  the  begirming  of 
the  current  round,  resume  the  auction 
starting  from  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 

B.  Bidding  Procedures 

i.  Round  Structure 

89.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  Each  bidding 
round  is  followed  by  the  release  of 
round  results.  Multiple  bidding  rounds 
may  be  conducted  in  a  given  day. 

90.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Packages 

91.  The  Bureau  proposed  that,  in 
addition  to  bidding  on  individual 
licenses,  bidders  be  permitted  to  create 
and  bid  on  up  to  twelve  different 
packages  of  their  own  choosing  during 
the  course  of  the  auction.  A  bid  on  an 
individual  license  does  not  count  as  a 
bid  on  a  package;  packages  consist  of 
two  or  more  licenses.  Bidders  will  not 
be  required  to  identify  or  create  their 
packages  before  the  start  of  the  auction, 
but  may  create  their  packages  as  the 
auction  progresses.  A  bidder  may 
modify  or  delete  a  package  it  has  created 
up  until  the  point  where  it  has  bid  on 
the  package  and  the  round  has  closed. 
If  the  bidder  submits  a  bid  on  a  package 
and  subsequently  removes  the  bid 
during  the  same  round,  the  bidder  has 
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estimates  for  the  licenses  in  the  package 
plus  z% ,  where  the  Bureau  will  specify 
the  value  of  z  in  each  round. 

98.  Current  price  estimates  are 
estimates  of  the  individual  prices  of  the 
licenses  being  auctioned.  The  estimates 
take  into  account  the  minimum  opening 
bids  for  the  licenses  as  well  as  all  the 
bids  placed  in  the  auction  and, 
therefore,  reflect  all  available 
information  that  has  been  revealed  in 
the  auction  about  the  relative  demands 
for  the  licenses.  For  a  provisionally 
wirming  package,  the  current  price 
estimates  for  the  licenses  that  make  up 
the  package  are  set  such  that  the  sum  of 
those  current  price  estimates  equals  the 
provisionally  winning  bid  on  the 
package.  These  estimates  are  generated 
during  round  results  following  every 
round  of  the  auction  as  part  of  the 
mathematical  optimization  process  used 
by  the  Bureau  to  determine  the 
provisionally  winning  bids.  The  precise 
methodology  used  to  calculate  current 
price  estimates  is  described  in 
Attachment  F  of  the  Auction  No.  51 
Procedures  Public  Notice.  Until  a  bid  is 
placed  on  a  license  or  on  a  package 
containing  that  license,  by  any  bidder  in 
any  round,  the  current  price  estimate  is 
the  FCC  bid  amount. 

99.  The  Bureau  proposed  to  retain  an 
exception  to  part  (iii)  for  calculating  the 
minimum  acceptable  bid  for  a  "global" 
package — a  package  consisting  of  all  six 
of  the  licenses  available  in  the  auction. 
After  the  first  round  of  the  auction,  part 
(iii)  of  the  minimum  acceptable  bid  rule 
for  a  global  package  will  always  be  the 
revenue  generated  by  the  provisionally 
winning  bid  set  in  the  previous  round 
plus  w°/o,  where  the  Bureau  will  specify 
the  value  of  w  in  each  round. 

100.  The  result  of  the  minimum 
acceptable  bid  calculation  will  be 
rounded  using  our  standard  rounding 
procedure.  The  Bureau  proposed  to 
initially  set  x  at  ten,  z  at  five  and  w  at 
five,  and  to  retain  the  discretion  to 
adjust  these  variables  during  the  course 
of  the  auction. 

101.  For  bids  higher  than  the 
minimum  acceptable  bid — i.e.,  multi- 
increment  bids — the  Bureau  proposed  to 
define  the  amount  of  the  additional  bid 
increments  as  v%  of  the  minimum 
acceptable  bid,  where  the  minimum 
acceptable  bid  is  determined.  The 
Bureau  proposed  to  initially  set  v  at  ten 
and  to  retain  the  discretion  to  adjust  the 
amount  during  the  course  of  the 
auction.  Thus,  when  v  equals  ten,  a 
bidder  will  be  able  to  place  multi- 
increment  bids  of  the  minimum 
acceptable  bid  plus  approximately  10%, 
20%,  etc.  with  the  maximum  bid  being 
approximately  equal  to  the  minimum 
acceptable  bid  plus  80%. 


102.  The  Bureau  received  no 
comments  on  these  issues.  The  Bureau 
adopts  the  proposals.  The  Bureau 
retains  the  discretion  to  change 
minimum  acceptable  bids,  and  to  do  so 
on  a  license-by-license  and  package-by- 
package  basis,  if  circumstances  so 
dictate.  If  the  Bureau  exercises  this 
discretion,  it  will  announce  any  change 
in  the  Automated  Auction  System. 

V.  Winning  and  Provisionally  Winning 
Bids 

103.  In  the  Auction  No.  51  Comment 
Public  Notice,  the  Bureau  proposed  the 
procedures  set  forth. 

104.  Winning  bids  in  a  package 
bidding  auction  are  the  set  of 
"consistent"  bids  (non-overlapping,  and 
for  each  winning  bidder,  only  bids  made 
or  renewed  in  the  same  round)  on 
individual  licenses  and  packages  that 
maximizes  total  revenue  when  the 
auction  closes.  Provisionally  winning 
bids  are  the  set  of  consistent  bids  that 
maximizes  total  revenue  in  a  particulcir 
round  (they  would  win  if  the  auction 
were  to  close  in  that  round),  assigning 
each  license  to  either  a  bidder  or  the 
FCC.  When  determining  winning  and 
provisionally  winning  bids,  all  bids 
made  in  every  round  throughout  the 
course  of  the  auction  (except  for  bids 
that  are  placed  and  subsequently 
removed  during  the  same  round)  will  be 
considered.  In  addition,  each  license  is 
treated  as  having  a  bid  placed  by  the 
FCC  at  $1000  less  than  the  minimum 
opening  bid.  This  procedure  will  ensure 
that  a  bid  on  a  license  or  package  at  the 
minimum  opening  bid  always  beats  the 
FCC  bid. 

105.  Since  there  can  be  more  than  one 
set  of  consistent  bids  that  produces  the 
maximum  revenue,  we  proposed  to  use 
a  procedure  that  randomly  selects 
among  these  tied  sets  when  determining 
the  provisionally  winning  bids.  This  tie 
breaking  procedure  involves  two  steps: 
(i)  The  assignment  of  a  selection  number 
to  each  bid,  and  (ii)  the  determination 
of,  among  all  tied  bid  sets,  the  set  that 
produces  the  maximum  sum  of  selection 
numbers. 

106.  A  bid's  selection  number  is  the 
sum  of  n  pseudo-random  numbers 
where  n  is  the  number  of  licenses 
comprising  the  bid's  package.  A  bid's 
selection  number  will  be  included  in 
the  publicly-available  round  results 
released  after  each  round. 

107.  Selection  numbers  will  be 
generated  for  each  license  in  each  bid  in 
each  round.  In  the  event  that  more  than 
one  set  of  consistent  bids  produces  the 
maximum  revenue,  the  second  step  of 
the  tie  breaking  procedure  will 
determine  the  provisionally  winning  bid 
set.  Computer  software  will  be  used  to 
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determine  the  consistent  set  that 
produces  the  maximum  revenue  and  the 
maximum  sum  of  selection  numbers. 
Each  license  in  each  bid  will  be 
assigned  a  new  selection  number  in 
every  round.  Consequently,  if  there  are 
ties,  the  set  of  provisionally  wiiming 
bids  may  change  even  after  a  roimd  in 
which  there  are  no  new  bids.  The  solver 
will  not  be  run  after  the  last  round  of 
the  auction,  so  that  the  winning  set  is 
the  same  as  the  set  of  provisional 
winners  generated  after  the  next-to-the- 
last  round  (i.e.,  there  won't  be  any 
surprise  wiimers). 

108.  Please  note  that  it  is  possible  that 
a  provisionally  winning  bid  might  not 
be  the  highest  bid  on  the  particular 
license  or  package.  This  possibility  is 
primarily  due  to  each  bidder's  bids 
being  considered  mutually  exclusive 
across  rounds.  For  example,  if  one 
bidder  has  placed  the  highest  bid  on 
each  of  two  different  licenses  in  two 
different  rounds  (and  did  not  renew  the 
earlier  of  the  two  bids),  then  those  two 
bids  are  considered  as  mutually 
exclusive  and  only  one  of  them  can  be 
a  provisionally-winning  bid. 

109.  The  Bureau  received  no 
comments  on  these  proposals.  The 
Bureau  adopts  the  procedures  regarding 
winning  and  provisionally  winning 
bids. 

vi.  Last  and  Best  Bids 

110.  In  the  Auction  No.  51  Comment 
Public  Notice,  the  Bureau  proposed  to 
allow  bidders  that  wish  to  drop  out  of 
the  auction  or  that  believe  they  are 
about  to  lose  their  bidding  eligibility  to 
have  an  opportunity  before  they  drop 
out  to  place  up  to  two  mutually 
exclusive  sets  of  "last  and  best"  bids  on 
any  licenses  or  packages  for  which  they 
remain  eligible.  This  is  a  limited 
exception  to  minimum  acceptable  bids 
and  to  click-box  bidding.  Such  bids  may 
be  of  any  amount  (in  thousand  dollar 
increments)  between  the  bidder's 
previous  high  bid  on  the  license  or 
package  and  the  amount  of  the  highest 
acceptable  bid  for  the  license  or  package 
in  the  current  round  (the  eighth 
increment  above  the  minimum 
acceptable  bid).  If  a  bidder  chooses  this 
option,  it  will  not  be  permitted  to  make 
any  further  bids  during  the  auction. 

111.  The  Bureau  received  no 
conunents  on  this  issue.  Therefore,  we 
adopt  our  proposal. 

vii.  Renewed  Bids 

112.  Without  regard  to  the  minimum 
acceptable  bid  requirement,  the  Bureau 
proposed  to  allow  a  bidder  to  "renew" 
in  the  current  round  the  highest 
previous  bid  it  made  on  any  license  or 
package;  that  is,  it  may  resubmit  the  bid 


without  increasing  the  amount  bid.  No 
eligibility  activity  or  bidding  activity  is 
conferred  for  renewing  a  non- 
provisionally  winning  bid.  Renewed 
provisionally  wiiming  bids  confer 
bidding  activity  (non-renewed 
provisionally  winning  bids  count 
toward  eligibility  activity).  Renewed 
bids  will  be  treated  as  being  made  in  the 
current  round. 

113.  Renewals  provide  bidders  a 
means  to  ensure  that  bids  from  previous 
rounds  are  considered  in  addition  to  the 
bids  placed  in  the  current  round. 
Otherwise,  bids  made  in  different 
rounds  are  treated  as  mutually 
exclusive,  so  that  the  bidder  may  win 
some  or  all  of  the  bids  ft-om  the  current 
roimd,  or  a  previous  round,  but  not 
both. 

114.  The  Bureau  received  no 
comments  on  this  issue.  Therefore,  the 
Bureau  adopts  its  proposal. 

viii.  Bidding 

115.  During  a  round,  a  bidder  may 
submit  new  bids  or  renewed  bids  for  as 
many  licenses  and  packages  as  it  wishes 
(subject  to  eligibility  requirements,  its 
FCC  Form  175  license  selection,  and  the 
twelve  package  limitation);  remove  bids 
placed  in  the  same  bidding  round;  or 
permanently  reduce  eligibility.  Bidders 
also  have  the  option  of  making  multiple, 
submissions  in  each  round.  If  a  bidder 
submits  multiple  bids  for  a  single 
license  or  package  in  the  same  roimd, 
the  system  takes  the  last  bid  entered  as 
that  bidder's  bid  for  the  round.  Bidders 
should  note  that  the  bidding  units 
associated  with  licenses  for  which  the 
bidder  has  removed  its  bid  do  not  count 
towards  the  bidder's  activity  at  the  close 
of  the  round. 

116.  Bidding  is  constrained  by  the 
eligibility  and  activity  rules,  which 
determine  both  minimum  and 
maximum  permissible  levels  of  bidding, 
as  measured  in  bidding  units.  As 
previously  discussed,  minimum 
bidding,  as  measured  in  bidding  imits, 
is  constrained  by  the  activity  rules.  In 
each  round,  a  bidder  desiring  to 
maintain  its  current  eligibility  {md  not 
use  an  activity  rule  waiver  must  be 
active,  based  on  eligibility  activity,  on 
licenses  associated  with  enough  bidding 
units  to  meet  the  activity  requirement 
for  the  current  round.  For  more  details, 
please  refer  to  section  IV.A.iii.  "Activity 
Rule." 

117.  Maximum  bidding,  as  measured 
in  bidding  units,  is  constrained  by  the 
eligibility  rules.  Bidding  activity  for  a 
round,  defined  as  the  maximum  number 
of  bidding  units  a  bidder  can  win 
considering  new  bids  and  renev,red 
provisionally  winning  bids  placed  in 
that  round,  caimot  exceed  current 


eligibility.  That  is.  when  a  bidder 
submits  a  set  of  bids  in  a  round,  the 
system  will  not  accept  the  set  of  bids  if 
it  determines  that  the  bidding  activity 
generated  by  those  bids  exceeds  the 
bidder's  current  eligibility.  Bidding  in  a 
round  is  further  limited  by  the 
requirement  that  a  bidder's  bidding 
exposure  in  a  roimd  must  be  less  than 
or  equal  to  its  initial  eligibility.  Bidding 
exposure  is  the  maximum  number  of 
bidding  units  a  bidder  can  win 
considering  all  the  bids  (new,  renewed 
provisionally  wirming  or  non- 
provisionally  winning)  placed  in  the 
round.  Similarly,  when  a  bidder  submits 
a  set  of  bids  in  a  round,  the  system  will 
not  accept  the  set  of  bids  if  it  determines 
that  the  bidding  exposure  generated  by 
those  bids  exceeds  the  bidder's  initial 
eligibility.  In  either  case,  if  a  set  of  bids 
is  rejected,  the  system  will  notify  the 
bidder  that  its  bids  have  not  been 
accepted  and  report  which  rule  is  in 
violation. 

118.  Bidders  are  permitted  only  to  bid 
on  the  specific  licenses  they  selected  on 
their  FCC  Form  175.  Any  packages  they 
create  must  be  comprised  entirely  of 
licenses  selected  on  their  Form  175.  The 
bid  submission  screens  are  customized 
using  the  bidder's  Form  175 
information,  and  will  not  permit 
bidding  on  non-selected  licenses  (or 
packages  of  those  licenses). 

119.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
FCC  Automated  Auction  System  or  by 
telephonic  bidding.  Telephonic  bidders 
are  therefore  reminded  to  allow 
sufficient  time  to  bid  by  placing  their 
calls  well  in  advance  of  the  close  of  a 
round. 

120.  In  order  to  access  the  bidding 
functions  of  the  FCC  Automated 
Auction  System,  bidders  must  be  logged 
in  during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 
passcode  generated  by  the  SecurlD  card. 
Bidders  are  strongly  encouraged  to  print 
bid  confirmations  for  each  round  after 
they  have  completed  all  of  their  activity 
for  that  round. 

121.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  or  package  in  any  of  nine 
different  amounts.  Bidders  may  use  the 
drop-down  box  to  select  from  among  the 
nine  bid  amounts;  to  renew  any  bids  (if 
applicable);  or  to  remove  any  bids  made 
within  the  current  round. 

122.  Finally,  bidders  are  cautioned  in 
selecting  their  bid  amounts  because,  as 
explained  in  the  following  section, 
bidders  are  not  permitted  to  withdraw 
bids  from  a  previous  round,  even  if 
mistakenly  or  erroneously  made.  As 
explained  previously,  when 
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ix.  Bid  Removbl  and  Bid  Withdrawal 

123.  In  the  Auction  No.  51  Comment 
Public  Notice,  the  Bureau  proposed  not 
to  allow  any  b|d  withdrawals  in  Auction 
No.  51.  The  Bnreau  received  no 
comments  on  mis  issue.  Therefore,  the 
Bureau  adopt^  its  proposal. 

124.  Bid  Reiioval  Procedures.  Before 
the  close  of  a  Ridding  round,  a  bidder 
has  the  optiori  of  removing  any  bids 
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procedures  foi  Auction  No.  51. 

X.  Round  Results 

125.  Bids  plpced  during  a  round  will 
not  be  made  public  until  the  conclusion 
of  that  bidding  period.  After  a  round 
closes,  the  Buteau  will  compile  reports 
of  all  bids  made  in  that  round,  the  set 
of  bids  considered  when  determining 
the  current  provisionally  winning  bids, 
current  price  estimates,  new  minimum 
acceptable  bid  s  for  all  bidders,  current 
provisionally  winning  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  m  aivers),  and  post  the 
reports  for  pul  ilic  access.  Reports 
reflecting  bide  ers'  identities  for  Auction 
No.  51  will  be  available  before  and 
during  the  auction.  Thus,  bidders  will 
know  in  advance  of  this  auction  the 
identities  of  tl  e  bidders  against  which 
they  are  biddi  ig.  Details  regarding 

brmats  and  locations  will 
a  subsequent  public 
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consist  of  a  deficiency  portion  and  an 
additional  25%  payment.  The  special 
default  rule  is  modeled  on  the  default 
rule  used  in  other  auctions.  However, 
there  are  substantial  differences, 
perhaps  most  significantly  in  the 
amount  of  the  additional  payment.  The 
default  rule  used  in  other  auctions  sets 
the  additional  payment  at  three  percent 
(3%)  of  the  lesser  of  the  subsequent 
winning  bid  and  the  defaulted  bid.  In 
contrast,  the  default  rule  for  use  with 
package  bidding  sets  the  additional 
payment  at  twenty-five  percent  (25%)  of 
the  lesser  of  the  subsequent  winning  bid 
and  the  defaulted  bid. 

128.  The  deficiency  portion  will  make 
up  any  loss  to  the  Commission  that 
results  when  defaulted  bid{s)  are 
replaced  by  subsequent  winning  bid(s). 
If  the  subsequent  winning  bid{s)  exceed 
the  defaulted  bid{s},  no  deficiency 
portion  will  be  assessed.  Even  in  the 
absence  of  a  deficiency  portion, 
however,  an  additional  25%  payment 
will  be  due.  Where  a  defaulting  bidder 
held  winning  bids  on  individual 
licenses  {i.e.,  not  as  part  of  a  package), 
and  in  a  subsequent  auction  the  licenses 
are  also  won  individually,  the 
deficiency  portion  will  be  calculated  by 
subtracting  the  subsequent  winning  bid 
from  the  defaulted  bid.  The  deficiency 
portion  for  such  bids  will  be  calculated 
on  a  license-by-license  basis  (i.e.,  in  the 
event  of  defaults  on  multiple  bids,  the 
differences  between  the  amounts 
originally  bid  and  the  amounts 
subsequently  bid  will  not  be  aggregated 
to  determine  a  net  amount  owed). 

129.  Where  a  defaulting  bidder  won 
licenses  in  package(s),  and  in  a 
subsequent  auction  the  licenses  are  won 
either  (a)  In  the  same  package(s),  or  (b) 
in  smaller.packages  or  as  individual 
licenses  that  correlate  to  the  defaulted 
package(s),  the  deficiency  portion  will 
be  determined  on  a  package-by-package 
basis.  In  the  event  a  defaulting  bidder 
defaults  on  more  than  one  such  bid,  the 
differences  between  the  amount 
originally  bid  and  the  amount(s) 
subsequently  bid  will  not  be  aggregated 
to  determine  a  net  amount  owed.  Thus, 
in  this  situation,  the  deficiency  portion 
will  be  calculated  in  a  manner 
analogous  to  where  the  licenses  are  sold 
individually.  However,  with  regard  to 
each  individual  package,  where  the 
licenses  are  subsequently  sold 
individually  or  as  part  of  smaller 
packages,  the  amounts  received  in  the 
subsequent  auction  will  be  aggregated  in 
order  to  determine  any  deficiency. 

130.  Where  a  defaulting  bidder  or 
bidders  won  licenses  either  individually 
or  as  part  of  packages,  and  in  a 
subsequent  auction  the  licenses  are  won 
as  larger  packages  or  different  packages 


(not  including  the  situation  described  in 
the  preceding  paragraph),  the  deficiency 
portion  will  be  calculated  by  subtracting 
the  aggregate  amount  originally  bid  for 
the  licenses  from  the  aggregate  amount 
bid  in  the  subsequent  auction  for  the 
licenses.  Thus,  in  this  situation,  the 
deficiency  portion  will  not  be  calculated 
on  a  bid-by-bid  basis. 

131.  If,  in  a  situation  requiring  that 
bids  be  aggregated  in  order  to  determine 
the  deficiency  portion  of  the  default 
payments  for  the  bids,  there  are 
multiple  defaulting  bidders,  the  default 
payment  (both  the  deficiency  portion 
and  the  additional  25%  payment 
portion)  will  be  allocated  to  the 
defaulting  bidders  in  proportion  to  their 
share  of  the  aggregated  default  bids. 

132.  In  the  event  that  a  bidding  credit 
applies  to  any  applicable  bid{s),  the 
Bureau  will  assess  the  deficiency 
portion  of  the  default  payment  using  the 
lesser  of  the  difference  between  gross 
bids  and  the  difference  between  net 
bids.  (In  the  event  that  a  bidder  does  not 
have  a  bidding  credit,  the  bidder's  gross 
bid  and  net  bid  are  the  same.)  In  other 
words,  the  Bureau  will  compare  (i)  The 
sum  of  the  gross  defaulted  Auction  No. 
51  bid(s)  minus  the  gross  subsequent 
winning  bid(s)  and  (ii)  the  sum  of  the 
net  defaulted  Auction  No.  51  bid(s) 
minus  the  net  subsequent  wirming 
bid(s).  The  Bm-eau  will  impose  the 
lesser  of  (i)  and  (ii)  as  the  deficiency 
portion. 

133.  As  noted  at  the  outset,  the 
default  payment  consists  of  the 
deficiency  portion  and  an  additional 
25%  payment.  The  additional  payment 
will  be  25%  of  the  lesser  of  the 
subsequent  winning  bid(s)  and  the 
defaulted  bid(s).  The  Bureau  will  use 
the  same  gross  or  net  bid(s)  that  it  used 
to  calculate  the  deficiency  portion  when 
assessing  the  additional  25%  payment. 
That  is,  the  Bureau  will  compare  the 
defaulted  and  subsequent  bid(s) 
according  to  the  methods  described  for 
calculation  of  the  deficiency  portion  of 
the  default  payment  when  determining 
whether  the  defaulted  bid(s)  or  the 
subsequent  winning  bid(s)  is  the  lesser 
amount.  Should  there  be  no  difference 
between  the  gross  or  net  bid(s)  for 
purposes  of  assessing  the  deficiency 
portion,  the  Bureau  will  assess  the 
additional  25%  payment  using  the 
lesser  of  the  gross  or  net  bid(s). 

xiii.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

134.  As  noted  in  section  II.G,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  Applicants 
must  make  these  modifications  to  their 
FCC  Form  175  electronically  and  submit 
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a  letter,  briefly  sununarizing  the 
changes,  by  electronic  mail  to  the 
attention  of  Margaret  Wiener,  Chief, 
Auctions  and  Industry  Analysis 
Division  at  the  follovdng  address: 
auction51@fcc.gov.  The  electronic  mail 
summarizing  the  changes  must  include 
a  subject  or  caption  referring  to  Auction 
No.  51.  The  Biu^au  requests  that  prarties 
format  any  attachments  to  electronic 
mail  as  Adobe®  Acrobat®  (pdf)  or 
Microsoft®  Word  documents. 


135.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Christopher  Shields  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

V.  Post- Auction  Procedures 

A.  Down  Payments 

136.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
winning  bidders  and  down  payments 
due. 

137.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  fund^  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Commission  for  Auction  No.  51  to  20 
percent  of  its  net  winning  bids  (actual 
bids  less  any  applicable  small  or  very 
small  business  bidding  credits). 

B.  Auction  Discount  Voucher 

138.  On  June  8,  2000,  the  Commission 
awarded  Qualcomm,  Inc.  a  transferable 
Auction  Discount  Voucher  ("ADV")  in 
the  amount  of  $125,273,878.00.  Subject 
to  the  terms  and  conditions  set  forth  in 
the  Commission's  Order,  Qualcomm  or 
its  transferee  could  use  this  ADV,  in 
whole  or  in  part,  to  adjust  a  winning  bid 
in  any  spectnun  auction  prior  to  Jime  8, 
2003.  On  April  28,  2003,  the  Bureau 
granted  Qualcomm  an  additional  year, 
until  Jime  8,  2004,  to  use  the  remaining 
amount  of  its  ADV.  Qualcomm 
transferred  $10,848,000.00  of  the  ADV 
to  a  wirming  bidder  in  FCC  Auction  No. 
35.  The  transferee  used  this  amoimt  to 
pay  a  portion  of  one  of  its  wiiming  bids 
in  Auction  No.  35.  Qualcomm  also 
transferred  $50,536,998.75  of  the  ADV 
to  an  assignee  of  broadband  PCS 
licenses  that  requests  this  amount  be 
applied  to  pay  the  unpaid  principal  and 
interest  accrued  on  the  licenses.  The 
remaining  $63,888,879.25  of 
Qualcomm's  ADV  could  be  used  to 
adjust  wirming  bids  in  another  FCC 
Auction,  including  Auction  No.  51. 


C.  Long-Form  Application  (FCC  Form 
601) 

139.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 
submit  a  properly  completed  long-form 
application  (FCC  Form  601)  and 
required  exhibits  for  each  license  won 
through  Auction  No.  51.  Winning 
bidders  that  are  small  or  very  small 
businesses  must  include  an  exhibit 
demonstrating  their  eligibility  for  small 
or  very  small  business  bidding  credits. 
See  47  CFR  1.2112(b).  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

D.  Ownership  Disclosure  Information 
Report  (FCC  Form  602) 

140.  At  the  time  it  submits  its  long- 
form  application  (FCC  Form  601),  each 
winning  bidder  also  must  comply  with 
the  ownership  reporting  requirements  as 
set  forth  in  47  CFR  1.913,  1.919,  and 
1.2112.  Applicants  are  reminded  that 
the  FCC  Form  602  must  now  be  filed 
electronically.  Accordingly,  forms  filed 
manually  will  not  be  accepted.  Wiiming 
bidders  without  a  current  Form  602 
already  on  file  with  the  Commission 
must  submit  a  properly  completed  Form 
602  at  the  time  they  submit  their  long- 
form  applications.  Further  filing 
instructions  will  be  provided  to  auction 
wiimers  at  the  close  of  the  auction. 

E.  Tribal  Land  Bidding  Credit 

141.  A  wirming  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  services  to  federally-recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(0. 
A  tribal  land  bidding  credit  is  in 
addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
wirming  bidder  may  qualify. 

142.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601).  When 
filing  the  long-form  application,  the 
winning  bidder  will  be  required  to 
advise  the  Commission  whether  it 
intends  to  seek  a  tribal  land  bidding 
credit,  for  each  market  won  in  the 
auction,  by  checking  the  designated 
box(es).  After  stating  its  intent  to  seek  a 
tribal  land  bidding  credit,  the  applicant 
will  have  90  days  from  the  close  of  the 
long-form  filing  window  to  amend  its 
application  to  select  the  specific  tribal 
lands  to  be  served  and  provide  the 


required  tribal  govenmient 
certifications.  Licensees  receiving  a   • 
tribal  land  bidding  credit  are  subject  to 
performance  criteria  as  set  forth  in  47 
CFR  1.2110(f). 

143.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  applicants  should  review  the 
Commission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
documents  can  be  viewed  on  the 
Commission's  Web  site  by  going  to 
h ttp :// wireless. fcc.gov/a actions  and 
clicking  on  the  Tribal  Land  Credits  link. 


F.  Default  and  Disqualification 

144.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  hcense  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  In  addition,  if  a  default 
or  disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  fts 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 

G.  Refund  of  Remaining  Upfront 
Payment  Balance 

145.  All  applicants  that  submitted 
upfront  payments  but  were  not  wiiming 
bidders  for  a  license  in  Auction  No.  51 
may  be  entitled  to  a  refund  of  their 
remaining  upfront  payment  balance 
after  the  conclusion  of  the  auction.  All 
refunds  will  be  returned  to  the  payer  of 
record,  as  identified  on  the  FCC  Form 
159,  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

146.  At  the  end  of  the  auction,  those 
bidders  who  are  eligible  for  a  refund 
must  submit  a  written  refund  request.  If 
you  have  completed  the  refund 
instructions  electronically,  then  only  a 
written  request  for  the  refund  is 
necessary.  If  not,  the  request  must  also 
include  wire  transfer  instructions. 
Taxpayer  Identification  Number  (TIN) 
and  FCC  Registration  Number  (FRN). 
Send  refund  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Gail  Glasser  or  Tim 
Dates,  445  12th  Street,  SW..  Room  1- 
C863,  Washington,  DC  20554. 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agre0ment(s)  Filed 
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8  30: 
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Agreement 

Title 
Containership 

Parties:  A.P. 
ANL  Limited; 
Lines,  Ltd.;  AP 
Container  Line 
Zealand  Direct 
Limited;  Cast 
S.A.;  Companii 
Compania  Sud 
S.A.;  Contship 
Container  Linet 
Ships;  Crowle) 
Evergreen  Mar 
Hamburg-Sud; 
Ltd.;  Hyundai 
Ltd.;  Italia  di 
Kawasaki  Ki 
Lines  Limited 
International  S*i 
Mediterranean  Shipping 
Mitsui  O.S.K. 
Maritima  S.A 
Ltd.;  Nippon 
Container  Linds 
Overseas  Contj  liner 
Pacific  Interna  ional 


line '. 


isei 


hereby  gives  notice 
he  following 
ider  the  Shipping  Act  of 
parties  can  review  or 
agreements  at  the 
,  offices  of  the 
North  Capitol  Street, 
Interested  parties  may 
on  an  agreement  to 
1  'ederal  Maritime 
Vyashington,  DC  20573, 
of  the  date  this  notice 
■'ederal  Register. 
010099-039. 
Council  of 
Operators. 

Moller-Maersk  Sealand; 
,  vmerican  President 

Co.  Pte.  Ltd.;  Atlantic 
AB;  Australia-New 
Line;  Canada  Maritime 

Limited:  CMA  CGM, 
a  Libra  de  Navegacao; 
Americana  de  Vapores 
Containerlines;  COSCO 
Company  Limited;  CP 
Maritime  Corporation; 
ne  Corporation,  Ltd.; 
Hanjin  Shipping  Co., 
Merchant  Marine  Co., 
azione,  S.p.A.; 
Kaisha,  Ltd.;  Lykes 
LLC;  Malaysian 
ipping  Company  S.A.; 

Company  S.A.; 
nes,  Ltd.;  Montemar 
Neptune  Orient  Lines, 
Musen  Kaisha;  Norasia 
Limited;  Orient 
Line,  Limited; 
Lines  (Pte.)  Ltd.; 


^  aviga 


P&O  Nedlloyd  B.V.;  P&O  Nedlloyd 
Limited;  Senator  Lines  GmbH;  TMM 
Lines  Limited,  LLC;  United  Arab 
Shipping  Company;  Wan  Hai  Lines  Ltd.; 
Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  amendment  removes 
Senator  Lines  as  a  participating  party  to 
the  agreement. 

Agreement  No.:  011823-003. 

Title:  Contship/P&O  Nedlloyd  Vessel 
Sharing  Agreement. 

Parties:  P&O  Nedlloyd  Limited/P&O 
Nedlloyd  B.V.  (as  one  party)  Contship 
Containerlines,  a  division  of  CP  Ships 
(UK)  Limited. 

Synopsis:  The  amendment  adds 
provisions  relating  to  the  sale  or  sub- 
charter  of  imused  capacity  on  an  ad  hoc 
basis  to  third  parties  and  the  sale  of 
slots  to  (or  slot  purchases  fi'om)  third 
parties  on  a  more  significant  and 
permanent  basis. 

Dated:  July  25,  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  03-19420  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  fi'om  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  13,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Jay  Bernstein,  Bank  Supervision 
Officer)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Banco  Bilbao  Vizcaya  Argentaria, 
S.A.,  Bilbao,  Spain,  and  Grupo 
Financiero  BBVA  Bancomer,  S.A.,  DE 
C.V.,  Mexico  City,  Mexico;  to  engage  de 
novo  through  its  subsidiaries,  Bancomer 
Transfer  Services,  Inc.,  Houston,  Texas; 
BBVA  Bancomer  Foreign  Exchange, 
Inc.,  Houston,  Texas;  Bancomer 
Financial  Services,  Inc.,  Houston,  Texas; 
and  Bancomer  Payment  Services,  Inc., 
Houston,  Texas,  in  domestic  and 
international  money  transmission, 
{Popular,  Inc.,  84  Fed.  Res.  Bull.  481 
(1997)  (Popular)  and  Norwest  Corp.,  81 
Fed.  Res.  Bull.  974  (1995)  and  81  Fed. 
Res.  Bull.  1130  (1995));  check  cashing. 
Popular  and  Midland  Bank,  PLC,  76 
Fed.  Res.  Bull.  860,  863  (1990)),  and  in 
bill  payments,  (Popular  and  BancOne 
Corp.,  80  Fed.  Res.  Bull.  139  (1994)), 
and  to  engage  in  issuing  and  selling 
money  orders,  traveler's  checks,  and 
prepaid  telephone  cards,  pursuant  to 
section  225.28(b)(13),  and  buying  and 
selling  foreign  exchanges  agent  and  as 
principal,  pursuant  to  sections 
225.28(b)(7)  and  (8)(ii)(A)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  24,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.03-19292  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System.  , 

TIME  AND  DATE:  11:30  a.m.,  Monday, 
August  4,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  emd  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


FOR  MORE  INFORMATION  PLEASE  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may , 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  July  25,2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-19460  Filed  7-25-03;  4:37  pmj 
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GENERAL  SERVICES 
ADMINISTRATION 

[FMR  Bulletin  2003-B4] 

Federal  Management  Regulation; 
Redesignations  of  Federal  Buildings 

AGENCY:  Public  Buildings  Service  (P), 
GSA. 

ACTION:  Notice  of  a  bulletin. 

SUMMARY:  The  attached  bulletin 
announces  the  redesignations  of  eleven 
(11)  Federal  Buildings. 
EXPIRATION  DATE:  This  bulletin  expires 
October  28,  2003. 

However,  the  building  redesignations 
announced  by  this  bulletin  will  remain 
in  effect  until  canceled  or  superseded. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Chistolini,  General  Services 
Administration,  Public  Buildings 
Service  (P),  Washington,  DC  20405; 
telephone  (202)  501-1100,  e-mail, 
paul.  chistoIini@gsa.gov. 

Dated:  June  23,  2003. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

General  Services  Administration 

[FMR  Bulletin  2003-B4] 

Federal  Management  Regulation; 
Redesignations  of  Federal  Buildings 

To:  Heads  of  Federal  Agencies 
Subject:  Redesignations  of  Federal 
Buildings 

1.  What  is  the  purpose  of  this 
bulletin?  This  bulletin  announces  the 
redesignations  of  11  Federal  Buildings. 

2.  When  does  this  bulletin  expire? 
This  bulletin  expires  October  28,  2003. 
However,  the  building  redesignations 
announced  by  this  bulletin  will  remain 
in  effect  until  canceled  or  superseded. 


3.  Redesignations.  The  former  and 
new  names  of  the  buildings  being 
redesignated  are  as  follows: 


Former  name 


Federal  Building, 
5500  Veterans 
Drive,  Charlotte 
Amalie,  VI  00801 

Federal  Building,  143 
West  Liberty  Street, 
Medina,  OH  44256 

Federal  Building  and 
United  States 
Courthouse,  501 
Bell  Street,  Alton, 
IL  62002 

Federal  Building  and 
United  States 
Courthouse,  400 
North  Main  Street, 
Butte,  Ml  59701 

Federal  Building  and 
United  States 
Courthouse,  2015 
15th  Street,  Gulf- 
port,  MS  39501 

United  States  Court- 
house, 100  Federal 
Plaza,  Central  Islip, 
NY  11722 


Federal  Building  and 
United  States 
Courthouse,  10 
East  Commerce 
Street,  Voungs- 
toy/n,  OH  44503 

United  States  Court- 
house, 600  West 
Capitol  Avenue,  Lit- 
tle Rock,  AR  72201 


United  States  Court- 
house, 501  West 
10th  Street,  Ft. 
Worth,  TX  76102 


Memorial  Building, 
1244  Speer  Boule- 
vard, Denver,  CO 
80204 

Federal  Building,  290 
Broadway,  New 
York,  NY  10007 


New  name 


Ron  de  Lugo  Federal 
Building,  5500  Vet- 
erans Drive,  Char- 
lotte Amalie,  VI 
00801 
[)onald  J.  Pease  Fed- 
eral Building,  143 
West  LilDerty  Street, 
Medina,  OH  44256 
William  L.  Beatty 
Federal  Building 
and  United  States 
Courthouse,  501 
Bell  Street  Alton,  IL 
62002 
Mike  Mansfield  Fed- 
eral Building  and 
United  States 
Courthouse,  400 
North  Main  Street, 
Butte,  MT  59701 
Judge  Dan  M.  Rus- 
sell, Jr.  Federal 
Building  and  United 
States  Courthouse. 
2015  15th  Street 
Gulfport,  MS  39501 
Alfonse  M.  D'Amato 
United  States 
Courthouse,  100 
Federal  Plaza, 
Central  Islip,  NY 
11722 
Nathaniel  R.  Jones 
Federal  Building 
and  United  States 
Courthouse.  10 
East  Commerce 
Street,  Youngs- 
town,  OH  44503 
Richard  Sheppard  Ar- 
nold United  States 
Courthouse,  600 
West  Capitol  Ave- 
nue. Little  Rock, 
AR  72201 
Eldon  B.  Mahon 
United  States 
Courthouse,  501 
West  lOfh  Street, 
Ft.  Worth,  TX 
76102 
Cesar  E.  Chavez  Me- 
morial Building, 
1244  Speer  Boule- 
vard, Denver,  CO 
80204 
Ted  Weiss  Federal 
Building,  290 
Broadway,  New 
Yori<,  NY  10007 


4.  Who  should  we  contact  for  further 
information  regarding  redesignations  of 
these  Federal  Buildings? 

General  Services  Administration,  Public 
Buildings  Service,  Office  of  the 
Commissioner,  Attn:  Paul  Chistolini, 


1800  F  Street,  NW..  Washington,  DC 
20405.  Telephone  Number:  (202)  501- 
1100,  E-mail  Address: 
pa  ul.  chistolini@gsa  .gov 

[FR  Doc.  03-19426  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  6820-23-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[HRSA-03-040] 

Fiscal  Year  2003  Competitive 
Application  Cycle  for  Health  Center 
Network  Planning  and  Development 
Grants;  CFDA  Number  93.224 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

action:  Notice  of  availability  of  funds. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  up  to 
$7,900,000  for  fiscal  year  2003  to 
support:  (1)  The  planning  and 
development  of  practice  management 
networks  or  managed  care  networks  or 
plans  through  the  Integrated  Services 
Development  Initiative  (ISDI);  (2) 
development  of  an  integrated 
management  information  system 
through  the  Shared  Integrated 
Management  Information  System 
program  (SIMIS);  and  (3)  development 
of  a  technology  infrastructure  to 
integrate  uniform  technical  information 
with  business  systems  and  care 
management  through  integrated 
information  communication  and 
technology  development  projects  (ICT). 

Authorizing  Legislation:  Section 
330(c)(1)(B)  of  the  Public  Health  Service 
Act  (Act),  as  amended,  authorizes 
support  to  health  centers  to  plan  and 
develop  a  managed  care  network  or 
plan.  Section  330(c)(1)(C)  of  the  Act 
authorizes  support  for  the  planning  and 
development  of  practice  management 
networks. 

DATES:  The  timelines  for  application 
receipt,  review,  and  award  are  as    " 
follows: 

Application  Deadline:  August  29, 
2003. 

Grant  awards  announced:  September 
28,  2003. 

Applications  will  be  considered  on 
time  if  they  are  received  by  5  p.m. 
Eastern  Standard  Time  on  August  29, 
2003,  or  before  the  established  deadline 
date.  Applications  that  are  not  received 
by  the  deadline  will  be  returned  to  the 
applicant. 
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Applicants  s  hould  note  that  HRSA  is 
accepting  grani  applications  online  in 
the  last  quarter  of  the  Fiscal  Year  {July 
through  September).  Please  refer  to  the 
HRSA  grants  s:hedule  at  http:// 
www.hrsa.gov/grants.htm  for  more 
information. 

How  To  Req  jest  and  Where  To  Send 
an  Applicatioi  \:  To  obtain  a  complete 
application  kit,  [i.e.,  application 
instructions,  n  jcessary  forms,  and 
application  review  criteria),  call  toll  free 
1-877-HRSA-123  (1-877-477-2123). 
When  contacti  ag  the  HRSA  Grants 
Application  C(  nter  (GAG)  please  refer  to 
the  program  ai  inouncement  number 
HRSA-O3-04C  and  the  name  of  this 
program.  An  o  iginal  and  two  copies  of 
the  applications  must  be  submitted  to 
the  HRSA  GAC:  HRSA  Grants 
Application  Ci  nter.  901  Russell 
Avenue,  Suite  450,  Gaithersburg, 
Maryland  208;  9.  Fax:  1-877-HRSA-345 
(1-877^77-2:145),  e-mail: 
hrsagac®hrsa.  jov. 

Applicants  lifill  receive  a  letter 
acknowledgini ;  receipt  of  their 
applications. 

Eligible  App  Ucants:  The  following 
entities  are  eli  [ible  to  apply  for  funding 
under  this  ann  Quncement: 

1 .  A  health  c  enter  that  has  received 
section  330(e)  iinding  for  2  consecutive 
years  is  eligibl  3  to  apply  for  funding  for 
the  planning  a  id  development  of  a 
managed  care  letwork  and  plan  under 
the  ISDI  progri  im. 

2.  Health  centers  (Community  Health 
Center,  Migrar  t  Health  Center,  Health 
Care  for  the  Hdmeless,  Public  Housing 
Primary  Care  a  nd  School-Based  Health 
Centers)  that  r  >ceive  assistance  under 
section  330  ar(  eligible  to  apply  for 
funding  for  thd  planning  and 
development  c  f  a  practice  management 
network  undei  the  ISDI  project. 

3.  Health  centers  (Community  Health 
Center,  Migrar  t  Health  Center,  Health 
Care  for  the  Hdmeless,  Public  Housing 
Primary  Care  i  nd  School-Based  Health 
Centers)  that  r  sceive  assistance  under 
section  330  or  Primary  Care 
Associations  r  jceiving  support  under 
section  330(m  that  are  applying  on 
behalf  of  healt  i  centers  in  a  State  or 
marketplace  ai  e  eligible  to  apply  for 
funding  for  an  integrated  management 
information  s\stem. 

4.  A  health  (enter  (Community  Health 
Center.  Migrar  t  Health  Center,  Health 
Care  for  the  Homeless,  Public  Housing 
Primary  Care  end  School-Based  Health 
Centers)  that  h  as  received  assistance 
under  section  330  or  a  Primary  Care 
Association  re  :eiving  support  under 
section  330(m  that  is  applying  on 
behalf  o^  healt  i  centers  in  a  State  or 
marketplace  is  eligible  to  apply  for 
funding  for  an  integrated  information 


and  communication  technology 
development  project. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  20  percent  (for  planning  grants)  or 
40  percent  (for  developmental  grants)  of 
the  total  approved  costs  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  HRSA  share  and  the  non- 
Federal  share.  Applications  must 
demonstrate  that  at  least  5  percent  (for 
planning  grants)  or  10  percent  (for 
developmental  grants)  of  the  cost 
sharing  requirement  is  met  through  cash 
contributions  for  planning  or 
development  projects  respectively.  The 
remaining  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions. 

Application  Review  and  Funding 
Criteria:  All  eligible  applications  that 
are  responsive  to  the  requirements  and 
received  in  time  for  orderly  processing 
will  be  reviewed  by  an  Objective 
Review  Committee  comprised  of  non- 
Federal  reviewers  using  the  following 
review  criteria: 

ISDI  Planning  Projects 

1.  Appropriateness  in  meeting 
expectations  of  the  ISDI — extent  to 
which  the  application  effectively 
promotes  the  integration  and 
coordination  of  primary  care  across 
business  and  clinical  functions  through 
the  planning  phase. 

2.  Readiness  for  Network 
Development — the  extent  to  which  the 
application  demonstrates  both  an 
appropriate  multi-year  strategic 
planning  process  and  financial  plan. 

3.  Strength  of  Proposed 
Collaboration — extent  to  which  the 
application  demonstrates  that  all  health 
centers  in  the  marketplace  are 
collaborating  in  the  plaiming  project. 

4.  Capacity  of  the  Network  to 
Integrate — extent  to  which  the 
application  demonstrates  that  network 
members  are  planning  to  collaborate, 
share,  and/or  integrate  functions  or 
components  of  their  systems. 

5.  Appropriateness  to  State 
Environment  and  Marketplace — the 
extent  to  which  the  applications 
demonstrates  how  the  project  will 
strengthen  the  position  of  health  centers 
in  the  state  enviroimient  and/or  market 
place. 

ISDI  Developmental  Projects 

1.  Appropriateness  in  meeting 
expectations  of  the  ISDI — extent  to 
which  the  application  effectively 
promotes  the  integration  and 
coordination  of  primary  care  across 
business  and  clinical  functions  among 
network  members. 

2.  Readiness  for  Network 
Development — the  extent  to  which'the 


application  demonstrates  both  an 
appropriate  multi-year  strategic 
plaiming  process  and  commitment  (as 
evidenced  by  the  contribution  of  time, 
resources,  cash,  etc.)  by  each  of  the 
collaborators  in  the  strategic  plaiming 
process,  work  plan,  budget  spreadsheet, 
and  memorandum  of  agreement. 

3.  Strength  of  Proposed 
Collaboration — extent  to  which  the 
application  demonstrates  that  all  health 
centers  in  the  marketplace  are 
collaborating,  including,  the  level  of 
involvement  of  key  management  staff, 
clinical  personnel,  boards  among  the 
network  members  in  the  development, 
implementation  and/or  performance  of 
the  project. 

4.  Capacity  of  the  Network  to 
Integrate — extent  to  which  the 
application  demonstrates  that  network 
members  will  collaborate,  share,  and/or 
integrate  functions  or  components  of 
their  systems. 

5.  Appropriateness  to  State 
Environment  and  Marketplace — the 
extent  to  which  the  application 
demonstrates  how  the  network  will 
strengthen  the  position  of  health  centers 
in  the  state  environment  and/or 
marketplace. 

SINflS  Projects  ^ 

1.  Readiness  for  SIMIS 
Development — extent  to  which  the 
application  demonstrates  that  it  has  a 
multi-year  strategic  planning  process 
that  provides  the  network's  initial 
assessments,  including  completed 
market  and  organizational  assessments, 
agreement  among  the  network  members 
on  the  mission,  goals,  objectives  and 
timetable  for  the  project,  and  planning 
for  the  SIMIS. 

2.  Strength  of  Proposed 
Collaboration — extent  to  which  all 
health  centers  in  the  State  are 
collaborating,  including  the  extent  to 
which:  (a)  Key  management  staff  of  the 
network  members  are  involved  in  the 
development,  implementation  and/or 
performance  of  the  project;  (b)  the 
proposed  project  is  suited  to  the 
organizational/administrative  capacity 
of  the  network  members  based  on  the 
organizational  assessment;  and  (c) 
economies  of  scale  are  achieved  by  the 
other  than  information  system  means, 
e.g.,  centralized  billing/collection. 

3.  Technical  Capacity  of  the  Network 
to  Integrate — extent  to  which:  (a) 
Network  members  will  collaborate, 
share,  and/or  integrate  functions  or 
components  of  their  systems  to  facilitate 
centralize  data  integration  [e.g., 
common  business  rules/practices,  data 
structure,  practice  management 
software);  and  (b)  current  business  and 
clinical  practices  will  be  altered  or 
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improved  as  a  result  of  the  SIMIS 
network. 

ICT  Projects 

1 .  Effectiveness — extent  to  which 
application  describes  how  health 
outcomes  and  systems  of  care  would  be 
improved  through  integrating  the  health 
disparities  collaborative  care  model 
with  information  and  communications 
technology. 

2.  Efficiency — extent  to  which 
application  demonstrates  how 
inefficiencies  such  as  lost  medical 
records,  lab  results,  and  ineffective 
appointment  systems  will  be  eliminated 
through  combining  information  and 
communications  technology  with  the 
care  model. 

3.  Safety  and  Risk  Management — 
extent  to  which  application 
demonstrates  how  decision  support 
would  be  used  throughout  the  delivery 
system;  such  as  how  primary  care 
provider  order  entry  will  prevent 
medication  or  lab  errors. 

4.  Patient-Family  Centeredness — 
extent  to  which  the  application 
documents  how  patients  will  be 
connected  to  their  health  information 
and  describes  support/educational  tools, 
such  as  disease  management  patient 
information  and  on-line  support  groups. 

5.  Equity — extent  to  which  the 
application  demonstrates  that  all 
populations,  including  racial  and  ethnic 
minorities  and  iminsured  populations, 
are  receiving  high  quality  care  and  care 
that  is  customized  to  meeting  their 
needs. 

6.  Timeliness — extent  to  which  the 
application  demonstrates  electronic 
communication  between  providers  and 
clinicians,  for  example,  a  cutting  edge 
appointment  system  developed  for  rapid 
responses  to  patient  needs. 

Funding  Preference:  A  funding 
preference  is  defined  as  the  funding  of 
a  specific  category  or  group  of  approved 
applications  ahead  of  other  categories  of 
applications.  A  preference  will  be  given 
to  approved  applications  proposing  to 
serve  sparsely  populated  rural  or 
frontier  areas. 

Funding  Priorities 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individually  approved 
applications.  Applications  for  grant 
support  may  be  submitted  without 
requesting  a  funding  priority;  however, 
approval  of  a  funding  priority  will 
enhance  an  applicant's  competitive 
score. 


ISDI,  SIMIS  and  ICT  Projects 

1.  Programs  Demonstrating  Appropriate 
Use  of  Technological  Improvements 

Because  significant  efficiencies  in  the 
delivery  of  health  care  services  can  be 
realized  through  the  appropriate  use  of 
technological  improvements,  a  priority 
will  be  placed  on  applications  that 
incorporate  such  improvements  to 
enhance  the  quality  of  care,  increase  the 
efficiency  and  effectiveness  of 
operations,  and  reduce  costs.  Applicants 
are  encouraged  to  consider  how  their 
proposals  might  use  telehealth  and/or 
new  emerging  technologies  to  achieve 
their  project  goals.  The  advent  of 
communication  tools  such  as  distance 
learning,  remote  patient  monitoring, 
personal  data  assistants  (PDAs), 
interactive  video,  satellite  broadcasting, 
and  store-and-forward  technology  are 
just  some  of  the  many  health-care 
focused  technological  applications  that 
can  help  improve  access  to  care  either 
directly  or  indirectly  by  improving  the 
efficiency  of  health  care  providers. 
Applicants  th«t  propose  such 
improvements  will  receive  2  additional 
points. 

ICT  Projects  Only 

Priority  will  be  given  to  those 
applicants  with  public/private 
collaborators  with  an  existing  track 
record  in  the  development  or  support  of 
ICT,  networks,  and  health  disparities 
collaboratives  for  health  centers 
working  collaboratively  with  the  State 
PCA.  Applicants  meeting  this  priority 
will  receive  3  additional  points. 

Priority  will  be  given  to  projects  that 
address  a  technical  methodology  and 
approach  that  meets  current  technology 
capabilities  and  marketplace  standards, 
as  specified  by  the  two  BPHC 
documents,  Functional  Requirements 
for  Practice  Management  Systems  and 
Functional  Requirements  for  Electronic 
Medical  Records  (available  on  Web  site: 
http://ww\v.bphc.hrsa.gav/chc/). 
Applicants  meeting  this  priority  will 
receive  3  additional  points. 

Estimated  Amount  of  Available 
Funds:  For  fiscal  year  2003, 
approximately  $600,000  will  be 
available  for  ISDI  planning  projects; 
approximately  $1,800,000  will  be 
available  to  support  ISDI  development 
projects;  approximately  $2,500,000  will 
be  available  through  the  SIMIS;  and 
approximately  $3,000,000  will  be 
available  to  support  ICT  development 
projects. 

Estimated  Project  Period:  ISDI 
Planning  Projects — up  to  2  years;  ISDI 
Development  Projects — up  to  4  years; 
SIMIS  Projects — up  to  3  years;  and  ICT 
Projects — up  to  3  years. 


Estimated  Number  of  Awards:  It  is 
anticipated  that  the  following  number  of 
awards  will  be  made:  ISDI  Planning 
Projects— 3  to  6  awards:  ISDI 
Development  Projects— 10  to  15  awards; 
SIMIS  Projects — 4  to  6  awards;  and  ICT 
Projects — up  to  5  awards. 

Estimated  Average  Size  of  Each 
Award:  The  estimated  costs  are 
expected  to  vary  considerably.  Award 
will  range  fi-om  $75,000  to  $200,000  for 
ISDI  Planning  Projects;— $150,000- 
$525,000  for  ISDI  Developmental 
Projects;  $150,000  to  $500,000  for  SIMIS 
Projects  and  $450,000  to  $750,000  for 
ICT  Projects. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  may  contact  the  following 
individuals: 

For  ISDI:  Lisa  Dolan-Branton  at 

LDolan@hrsa.gov  or  (301)  594-4306. 
For  SIMIS:  Jayne  Bertovich  at 

IBertovich@hrsa.gov  or  (301)  594- 

4318. 
For  ICT:  Lisa  Dolan-Branton  at 

LDolan@hrsa.gov  OT  (301)  594-4306. 

Paperwork  Reduction  Act:  The 
application  for  the  Integrated  Services 
Development  Initiative  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0920-0428. 

Public  Health  System  Reporting 
Requirements:  Under  these 
recjuirements  (approved  by  the  Office  of 
Management  and  Budget  under  OMB 
number  0937-0195).  a  community- 
based  non-governmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  to  the  head  of 
the  appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date.  This  statement  must 
include: 

1.  A  copy  of  the  face  page  of  the 
application  (SF  424)  and 

2.  A  summar\'  of  the  project,  not  to 
exceed  one  page,  which  provides: 

a.  A  description  of  the  population  to 
be  served, 

b.  A  summary  of  the  services  to  be 
provided,  and 

c.  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372:  These 
programs  have  been  determined  to  be 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergoverimiental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from    - 
within  their  States  for  assistance  under 
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certain  Fedeial  programs.  The 
application  {  ackages  pursuant  to  this 
notice  will  ci  )ntain  a  listing  of  States 
with  review  systems  and  will  provide  a 
single  point  i  )f  contact  (SPOC)  in  the 
State  for  revi  jw.  A  list  of  SPOC  contacts 
is  also  availasle  at  http:// 
www.whitehpuse.gov/omb/grants/ 
spoc.html.  .^toplicants  (other  than 
federal  ly-rec  )gnized  Indian  tribal 
governments  |  should  contact  their 
SPOCs  as  eaily  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  r  ecessary  instructions  on 
the  State  pro  :ess.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affeced  State. 

Except  in  unusual  circumstances,  the 
due  date  for  jtate  process 
recommendations  is  at  least  60  days 
from  the  deai  iline  date  established  by 
the  Secretary.  45  CFR  100.8(a)(2).  In  this 
instance,  the  e  are  less  that  90  days 
before  the  end  of  the  2003  fiscal  year  (on 
September  311,  2003).  Due  to  this 
imusual  circumstance,  URSA  is 
establishing  i  i  30-day  due  date  for  State 
process  recoi  imendations,  to  assure 
timely  consi<  leration  of  such 
recommendations.  The  granting  agency 
does  not  guai  antee  that  it  will 
accommodat  j  or  explain  its  responses  to 
State  process  reconunendations  received 
after  the  due  date.  (See 
"Intergovern  nental  Review  of  Federal 
Programs,"  E  xecutive  Order  12372,  and 
45  CFR  part    00,  for  a  description  of  the 
review  process  and  requirements.) 

Dated:  July  ;  5,  2003. 
Dennis  P.  Will  lams, 

Deputy  Admin  istrator. 

(PR  Doc.  03-1'  1504  Filed  7-28-03;  1:43  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

to 


Ptu-suant 
Federal 
amended  (5 
is  hereby 
meetings. 

The  meetii^gs 
public  in 
provisions 
552b(c)(4) 
as  amended, 
the  discussidns 
confidential 


section  10(d)  of  the 
Adv^ory  Committee  Act,  as 

.S.C.  Appendix  2),  notice 
givfen  of  the  following 


ace  ordance 


set 


and 


property  sue  i 
and  personal 
individuals 


will  be  closed  to  the 
with  the 
forth  in  sections 
552b(c)(6),  Title  5  U.S.C, 
The  grant  applications  and 

could  disclose 
lade  secrets  or  commercial 
as  patentable  material, 
information  concerning 
^sociated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
inveision  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Infrastructure. 

Date:  July  28,  2003. 

Tjiue:  8  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Democracy  Plaza,  6701 
Democracy  Blvd.,  9th  Floor  Conference 
Room,  Bethesda,  MD  20892. 

Contact  Person:  Sheryl  K.  Brining,  PhD, 
Director,  Office  of  Review,  National  Center 
for  Research  Resources,  National  Institutes  of 
Health,  One  Rockledge  Center,  MSC  7965, 
6705  Rockledge  Drive,  Suite  6018,  Bethesda, 
MD  20892,  301-435-0809, 
brinings@ncn:nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Pcmel, 
Research  Centers  in  Minoritv  Institutions. 

Date:  July  28,  2003. 

Time:  2  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Democracy  One  Plaza.  6701 
Democracy  Blvd.,  Room  1068,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Eric  H.  Brown,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  6701 
Democracy  Blvd..  MSC  4874,  Room  1068, 
Bethesda,  MD  20892^874,  301-435-0815, 
browne@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine: 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93.306,  93.333,  National  Institutes  of  Health, 
HHS) 

Dated:  July  22,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19298  Filed  7-29-03;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material; 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
NHLBI  Mentored  Patient  Oriented  Research 
Career  Development  Awards. 

Date:  September  25-26,  2003. 

Time:  7  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Robert  B  Moore,  PhD, 
Review  Branch,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701  . 
Rockledge  Drive,  Room  7178,  MSC  7924, 
Bethesda,  MD  20892,  301/435-0725. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  July  21.  2003 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19299  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material;  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
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the  disclosure  of  which  would        ■''■ 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  AA-1  conflict  Special 
Emphasis  Panel. 

Do/e:  July  31,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD,  Scientific  Review  Administrator, 
Extramural  Project  Review  Branch.  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd.,  Suite  409.  Bethesda.  MD 
20892-7003,  (301)  443-2926,  skandasa 
mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and  ■ 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs: 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  July  22,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-19300  Filed  7-29-03:  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  .section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  SBIR. 


Z>ate.July  29,  2003. 

Time:  2  p.m  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Mark  Czarnolewski.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6153.  MSC  9608. 
Bethesda,  MD  20892-9608,  301-402-8152. 
mczarnol@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  SBIR 
Phase  II:  Topic  27. 

Date;  July  31.  2003. 

Time:  2  p.m  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
.  Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Mark  Czarnolewski.  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6153.  MSC  9608. 
Bethesda,  MD  20892-9608.  301-402-8152. 
mczarnol@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  A.ssistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  [uly  22,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19301  Filed  7-29-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  , 

provisions  set  forth  in  sections      ■•:  . 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  comniercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
indivudals  associated  with  the  grant 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unv;arranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Treatment  for  Anxietv  Disorders. 

Date:  July  30.  2003' 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuro.science  Center.  6001  Executive 
Boulevard,  Rockville.  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Sara  K  Goldsmith.  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6154,  MSC  9608. 
Bethesda,  MD  20892-9608. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award. 
Scientist  Development  Award  for  Clinicians, 
and  Research  Scientist  Award:  93.282, 
Mental  Health,  National  Research  Ser\'ice 
Awards  for  Research  Training,  National 
Institutes  of  Health,  HHS) 

Dated:  July  22,  2003. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19302  Filed  7-29-03;  8:45  a^] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information 'concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constit  ite  a  clearly  unwarranted 
invasion  of  pe  rsonal  privacy. 

Com  nittee:  Center  for  Scientific 
Emphasis  Panel.  ZRGl  VACC 
ons:  AIDS  Vaccines. 
12003. 
to  4  p.m. 
review  and  evaluate  grant 


[:ai  i 


Ro  :kle 


Name  of 
Review  Special 
03:  R21  applic 

Date:  July  29 

Time:  8:30  a. 

Agenda:  To 
applications. 

Place:  Holida 
Wisconsin  Ave. 

Contact  Persc^i 
Scientific  Rev 
Scientific  Reviefv 
Health.  6701 
MSC  7852 
1165. 

This  notice  is 
days  prior  to  the 
limitations  im 
funding  cycle 

Xame  of  Com 
Review  Special 
Physiology. 

bate:  July  29. 

Time:  3  p.m. 

Agenda: To  n 
applications. 

Place:  National 
Rockledge  Drive . 
(Telephone  Con 

Contact  Pers 
Scientific  Revi( 
Scientific  Revii 
Health,  6701  Ro 
Room  3206,  Be 
0903. 

This  notice  is 
days  prior  to  th« 
limitations  i 
funding  cycle 

Mame  of  Comjn 
Review  Emphas 
AIDS  Vaccines. 

Date:  July  29, 

Time:  4  a.m 

Agenda:  To 
applications. 

Place:  Holidaj 
Wisconsin  Ave 

Contact  Persoh 
Scientific  Reviev 
Scientific  Rev 
Health,  6701 
MSC  7852 
1165. 

This  notice  is 
days  prior  to  the 
limitations 
funding  cycle 

Name  of 

Review  Special 

01:  Vaccines  of 
Date:  July  30-p 
Time:  8:30  a 
Agenda:  To 

applications. 
Place:  Holida; 

Wisconsin  Ave 
Contact  Perso  i 

Scientific  Revie'  v 

Scientific  Revie^v 

Health.  6701 

MSC  7852 

1165. 


Inn  Select  Bethesda.  8120 
Bethesda,  MD  20814. 
Mary  Clare  Walker.  PhD, 
Administrator,  Center  for 
National  Institutes  of 
edge  Drive,  Room  5104, 
Belhfesda,  MD  20892.  (301)  435- 


being  published  less  than  13 
meeting  due  to  the  timing 
p(  sed  by  the  review  and 

nittee:  Center  for  Scientific 
mphasis  Panel,  Salmonella 

2003. 
4  p.m. 
iew  and  evaluate  grant 

Institutes  of  Health,  6701 
Bethesda,  MD  20892, 
erence  Call). 
I.  .Melody  Mills,  PhD, 
r  Administrator,  Center  for 
!.  National  Institutes  of 
kledge  Drive,  MSC  7808, 
tlesda,  MD  20892,  301-435- 


imp(  s 


Deing  published  less  than  15 
meeting  due  to  the  timing 
ed  bv  the  review  and 


ittee:  Center  for  Scientific 
s  Panel,  ZRGl  VACC  05— 


t  ) 

I  rev 


2003. 
5  p.m. 
iew  and  evaluate  grant 


Ro  :kl 
,  Beth  !sd 


Inn  Select  Bethesda.  8120 
Bethesda,  MD  20814. 
Mary  Clare  Walker,  PhD, 
Administrator,  Center  for 
National  Institutes  of 
edge  Drive,  Room  5104, 
a,  MD  20892,  (301)  435- 


jeing  published  less  than  15 
meeting  due  to  the  timing 
mpcjsed  by  the  review  and 

Cjymb^ittee:  Center  for  Scientific 
mphasis  Panel,  ZRGl  VACC 
1  nfectious  Diseases. 
1,2003. 
to  3  p.m. 
review  and  evaluate  grant 


.n 


Inn  Select  Bethesda,  8120 
Bethesda,  MD  20814. 
MaryClare  Walker,  PhD, 
Administrator,  Center  for 
National  Institutes  of 
Ro:kledge  Drive,  Room  5104, 
Bethesda,  MD  20892  (301)  435- 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  VACC 
04:  Viral  Vaccines. 

Dafe:  July  31,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  8120  Wisconsin  Ave.,  Bethesda.  MD 
20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
10:  Small  Business — Infectious  Disease 
Vaccines, 

Do/e;  August  1,  2003. 

Time:  8:30  a.m.  to  5  p.m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Immunology. 

Date:  August  19,  2003. 

Time:  1  p.m  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Calbert  A.  Laing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4210, 
MSC  7812,  Bethesda,  MD  20892  (301)  435- 
1221,  laingc@csr.  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Toll 
Receptors  in  Innate  Immunity. 

Date.  August  19,2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Tina  Mclntyre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4202, 
MSC  7812,  Bethesda,  MD  20892  (301)  594- 
6375,  mcintyrt®csr. nib.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.893,  National  Institutes  of 
Health,  HHS) 

Dated:  July  22,  2003. 
LaVerne  Y,  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[PR  Doc.  03-19297  Filed  7-29-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationa!  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Instrumentation  Systems  and 
Associated  Reagents  for  High  Speed 
Parallel  Molecular  Nucleic  Acid  ' 

Sequencing  for  Performing  Single 
Molecule  Nucleic  Acid  Analysis 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
action:  Notice, 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a){l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  Patent  Applications  U.S. 
60/151.580,  filed  August  29,  1999,  PCT/ 
USOO/23736,  filed  August  29,  2000,  and 
U.S.  10/070,053,  filed  June  10,  2002, 
entitled  "High  Speed  Parallel  Molecular 
Nucleic  Acid  Sequencing",  to  LI-COR, 
Inc.,  having  a  place  of  business  in 
Lincoln,  NE.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 
DATES:  Only  written  comments  and/or 
application  for  a  license  that  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
September  29,  2003,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Cristina  Thalhammer-Reyero,  Ph.D., 
M.B.A.,  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  E-mail: 
ThaIhamC@mail.nih.gov,  Telephone: 
301-435^507;  Facsimile:  301-402- 
0220. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
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exclusive  license  may  be  granted  imless, 
within  60  days  from  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  §  209  and  37  CFR  §  404.7. 

The  invention  relates  to  a  method  and 
apparatus  for  DNA  sequencing,  also 
known  as  Two  Dye  Sequencing  (TDS). 
This  invention  is  based  on  Fluorescence 
Resonance  Energy  Transfer  (FRET),  a 
technology  increasingly  in  use  for 
several  molecular  analysis  purposes.  In 
particular,  the  method  consists  of:  (1) 
Attachment  of  engineered  DNA 
polymerases  labeled  with  a  donor 
fluorophore  to  the  surface  (chamber)  of 
a  microscope  field  of  view,  (2)  addition 
to  the  chamber  of  DNA  with  an 
annealed  oligonucleotide  primer,  which 
is  bound  by  the  polymerase,  (3)  further 
addition  of  four  nucleotide 
triphosphates,  each  labeled  on  the  base 
with  a  different  fluorescent  acceptor 
dye,  (4)  excitation  of  the  donor 
fluorophore  with  light  of  a  wavelength 
specific  for  the  donor  but  not  for  any  of 
the  acceptors,  resulting  in  the  transfer  of 
the  energy  associated  with  the  excited 
state  of  the  donor  to  the  acceptor 
fluorophore  for  a  given  nucleotide, 
which  is  then  radiated  via  FRET,  (5) 
identification  of  the  nucleotides  most 
recently  added  to  the  chamber  by 
recording  the  fluorescent  spectrum  of 
the  individual  dye  molecules  at  specific 
locations  in  the  microscope  field,  and 
(6)  converting  the  sequential  spectrum 
into  a  DNA  sequence  for  each  DNA 
molecule  in  the  microscope  field  of 
view. 


The  field  of  use  may  be  limited  to 
instrumentation  systems  and  associated 
reagents  for  performing  single  molecule 
nucleic  acid  analysis. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released- 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  July  17,  2003. 
Steven  M,  Ferguson, 

Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

[FR  Doc.  03-19296  Filed  7-29-03;  8:45  am] 
BILLING  COOE  414(M>1-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

[BCIS  No.  2237-02] 

Redesign  of  Form  1-327,  Permit  to 
Reenter  the  United  States,  and  Form  I- 
571,  Refugee  Travel  Document 

AGENCY:  Bureau  of  Citizenship  and 
Immigration  Services,  U.S.  Department 
of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  that 
during  fiscal  year  2003  the  Bureau  of 
Citizenship  and  Immigration  Services 
(BCIS)  will  begin  issuing  a  new  single 
passport-style  travel  document  that, 
depending  on  the  circumstances,  will 
either  contain  the  Form  1-327,  Permit  to 
Reenter  the  United  States,  or  Form  I- 
571,  Refugee  Travel  Document. 
Development  of  the  redesigned  travel 
document  is  intended  to  reduce 
production  time,  improve  customer 
service  and  strengthen  the  booklet's 
security  features.  Enhanced 
technologies,  similar  to  those  used  in 
the  production  of  the  United  States 
Passport,  will  be  employed  in  printing 
the  BCIS  travel  document  to  prevent 
counterfeiting,  tampering  and  other 
fraudulent  schemes.  The  new  document 
will  be  produced  at  the  BCIS  Nebraska 
Service  Center  in  Lincoln,  NE,  where 
the  two  separate  travel  booklets  are 
currently  prepared.  On  March  1,  2003, 
the  Immigration  and  Naturalization 
Service  (INS)  transferred  from  the 
Department  of  Justice  to  the  Department 
of  Homeland  Security  (DHS),  pursuant 
to  the  Homeland  Security  Act  of  2002 
(Pub.  L.  107-296).  The  INS 
adjudications  functions  transferred  to 
the  Bureau  of  Citizenship  and 
Immigration  Services  of  DHS. 
DATES:  This  notice  is  effective  July  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Schatz  Landis,  Chief, 
Immigration  Card  Production  Services 
(ICPS)  Branch,  Bureau  of  Citizenship 
and  Immigration  Services,  800  K  Street, 
Room  1000,  Washington,  DC  20536, 
telephone  (202)  305-8010. 
SUPPLEMENTARY  INFORMATION: 

Background 

Who  Uses  the  Forms  1-327  and  1-571? 

Form  1-327,  Permit  to  Reenter  the 
United  States.  The  Form  1-327  allows  a 
lawful  permanent  or  conditional 
permanent  resident  of  the  United  States 
to  apply  for  admission  into  the  United 
States  upon  retiuning  from  abroad 


without  having  to  obtain  a  returning 
resident  visa. 

Form  1-571,  Refugee  Travel 
Document.  A  refugee  travel  document  is 
issued  pursuant  to  Article  28  of  the 
United  Nations  Convention  of  July  29, 
1951,  for  the  purpose  of  travel.  It  may 
be  issued  to  a  person  who  is  in  the 
United  States  as  a  refugee  pursuant  to 
section  207  of  the  Immigration  and 
Nationality  Act  (Act),  as  an  asylee 
pursuant  to  section  208  of  the  Act,  or  as 
a  permanent  resident  who  received  such 
status  as  a  direct  result  of  refugee  or 
asylee  status.  A  lawfully  obtained, 
currently  valid  Form  1-571.  shall  be 
accepted  in  lieu  of  any  travel  document 
which  otherwise  would  be  required 
from  such  person  under  the  Act. 

How  Can  a  Person  Apply  for  Forms  I- 
327  or  1-571? 

An  application  for  a  Form  1-327  or 
Form  1-571  must  be  filed  on  Form  I- 
131,  Application  for  Travel  Document, 
with  the  fee  as  required  in  8  CFR . 
103.7(b)(1)  and  with  the  initial  evidence 
required  on  the  application  form.  The 
applicant  must  state  the  length  of 
intended  absence  or  absences,  and  the 
reasons  for  travel.  Except  as  provided  in 
8  CFR  223.2(b)(2)(ii),  the  application 
may  be  approved  if  filed  by  an  eligible 
person  who  is  within  the  United  States 
at  the  time  of  submission. 

Will  the  fee  For  Filing  Form  1-131 
Change? 

Until  the  BCIS  conducts  a  new  fee 
study,  the  current  fee  of  $110  will  not 
change  as  a  result  of  issuing  the  single 
passport-style  travel  document. 

Where  Should  the  Form  1-131  Be  Filed? 

Applicants  must  file  the  application 
according  to  the  instructions  on  Form  I- 
131  at  the  Nebraska  Service  Center. 

May  an  Applicant  Request  Expedited 
Processing  of  the  Travel  Document  in 
an  Emergency? 

To  deal  fairly  and  equitably  with 
applicants  for  travel  documents,  it  is 
BCIS  policy  that  cases  be  processed  in 
chronological  order  by  date  of  receipt. 

However,  an  exception  may  be 
permitted  in  emergency  situations  if  the 
request  is  approved  by  the  Nebraska 
Service  Center  director,  deputy  director 
or  an  official  acting  in  such  capacity. 

How  Does  the  BCIS  Plan  To  Implement 
the  Production  of  the  New  Travel 
Document? 

The  document  will  be  produced  at  the 
Nebraska  Service  Center  where  the 
separate  travel  booklets  are  now 
prepared. 
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Can  a  Travel  Document  Be  Extended? 

No.  A  permit  to  reenter  the  United 
States  or  refugee  travel  document 
cannot  be  extended. 

Will  the  New  Travel  Document  Affect 
the  Process  for  Applying  for  Advance 
Parole? 

No.  Applicants  will  continue  to  use 
the  Form  1-131  to  apply  for  advance 
parole.  Upon  BCIS  approval  of  the 
application,  a  Form  1-512, 
Authorization  of  Parole  of  an  Alien  Into 
the  United  States,  shall  be  issued  to  the 
applicant. 

Eduardo  Aguirre,  Jr., 

Acting  Director.  Bureau  of  Citizenship  and 

Immigration  Services. 

|FR  Doc.  03-19338  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4410-1 0-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[COTP  Houston-Galveston-03-003] 

Notice  and  Request  for  Comments; 
Letter  of  Recommendation,  LHG  or 
LNG,  Freeport,  TX 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  The  U.S.  Coast  Guard  Captain 
of  the  Port,  Houeton-Galveston  (COTP), 
is  preparing  a  letter  of  recommendation 
as  to  the  suitability  of  the  Brazos  River 
waterway  foi  liquefied  hazardous  gas 
(LHG)  or  liquefied  natural  gas  (LNG) 
marine  traffic.  The  COTP  is  looking  for 
comments  and  related  material 
pertaining  specifically  to  the  Maritime 
Operation,  Waterways  Management,  and 
Port  Security  aspects  of  the  proposed 
LHG  and  LNG  Facility. 
DATES:  Comments  and  related  material 
pertaining  specifically  to  the  Maritime 
Operation,  Waterways  Management,  and 
Port  Security  aspects  of  the  proposed 
LNG  Facility  must  reach  the  Coast 
Guard  on  or  before  August  29.  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to:  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Unit,  PO  Box  0149,  Galveston,  TX 
77553-0149,  ATTN:  Marine 
Transportation  Branch. 

You  may  send  comments  and  related 
material  by  fax  to:  U.S.  Coast  Guard 
Marine  Safety  Unit  (MSU)  Galveston, 
Attention:  Marine  Transportation 
Branch,  at  (409)  766-5468. 


U.S.  Coast  Guard  Marine  Safety  Unit 
(MSU)  Galveston  maintains  a  file  for 
this  notice.  Comments  and  material 
received  from  the  public  during  the 
comment  period  will  become  part  of 
this  file  and  will  be  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  MSU  Galveston,  Marine 
Transportation  Branch,  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Ben  Allen  at  U.S.  Coast  Guard 
MSU  Galveston,  at  (409)  766-5437. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  by 
submitting  comments  and  related 
material  pertaining  specifically  to  the 
Maritime  Operation,  Waterways 
Management,  and  Port  Security  aspects 
of  the  proposed  liquefied  natural  gas 
(LNG)  Facility.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  number  [COTP  Houston- 
Galveston-03-003],  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  For  a  returned  receipt, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  The 
recommendation  made  by  this  office 
may  be  affected  by  comments  received. 

Public  Meeting 

We  do  not  now  plan  to  hold  public 
meetings  or  hearings.  But  you  may 
submit  a  request  for  meetings  or  hearing 
by  writing  to  Commanding  Officer,  U.S. 
Coast  Guard  MSU  Galveston  at  the 
address  under  ADDRESSES  explaining 
why  they  would  be  beneficial.  If  we 
determine  that  public  hearings  or 
meetings  would  benefit  the 
recommendation  process,  we  will  hold 
them  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

In  accordance  with  the  requirements 
in  33  CFR  127.009,  the  U.S.  Coast  Guard 
Captain  of  the  Port,  Houston-Galveston 
(COTP),  is  preparing  a  letter  of 
recommendation  as  to  the  suitability  of 
the  Brazos  River  waSerway  for  liquefied 
hazardous  gas  LLHG)  or  liquefied  natural 
gas  (LNG)  marine  traffic.  The  letter  of 
recommendation  is  in  response  to  a 
Letter  of  Intent  to  operate  a  LNG  facility 
in  Freeport.  Texas.  This  facility  would 
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consist  of  an  LNG  import  terminal  and 
storage  facilities  and  9.38  miles  of  36- 
inch-diameter  pipeline  in  Brazoria 
County. 

Freeport  LNG  Development  LP 
proposes  to  build  a  new  LNG  import, 
storage,  and  vaporization  terminal  on 
Quintana  Island,  southeast  of  Freeport, 
Texas;  and  a  natural  gas  pipeline  to 
transfer  up  to  1.5  billion  cubic  feet  per 
day  of  imported  natural  gas  to  the  Texas 
market.  Construction  of  the  proposed 
LNG  facility  would  require  about  45.7 
acres  of  land  for  the  marine  terminal. 
Freeport  LNG  Development  LP  seeks 
authority  to  construct  and  operate  the 
following  new  facilities  at  its  proposed 
site: 

•  LNG  ship  docking  and  unloading 
facilities  with  a  protected  single  berth 
equipped  with  mooring  and  breasting 
dolphins,  three  liquid  unloading  arms, 
and  one  vapor  return  arm; 

•  Two  26-inch-diameter  (32-inch 
outside  diameter)  LNG  transfer  lines 
and  one  16-inch-diameter  vapor  return 
line; 

•  Service  lines  (instrument  air, 
nitrogen,  potable  water,  and  firewater); 

•  Fire  response  system,  flare, 
construction  dock,  utilities,  buildings, 
and  service  facilities; 

•  9.38  miles  of  36-inch-diameter 
natural  gas  pipeline  extending  from  the 
LNG  import  terminal  to^  proposed 
Stratton  Ridge  Meter  Station,  and; 

•  Other  structures  and  facilities  not 
related  specifically  to  the  Marine 
Transfer  aspect  of  this  Facility. 

Freeport  LNG  Development  LP  is 
requesting  approval  such  that  the 
terminal  and  pipeline  are  completed 
and  placed  into  service  in  time  to  meet 
natural  gas  demand  during  the  2006- 
2007  winter  heating  season. 
Construction  of  the  facilities  would  take 
about  3  years. 

In  preparation  for  issuance  of  the 
letter  of  recommendation,  the  COTP 
will  consider  all  information  submitted 
by  the  owner  or  operator  under  the 
requirements  of  33  CFR  127.007,  as-well 
as  comments  received  firom  the  public. 

Additional  Information 

Additional  information  can  be  found 
in  the  Federal  Energy  Regulatory 
Commission  Document  entitled  "Notice 
of  Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed 
Freeport  LNG  Project  and  Request  for 
Comments  on  Environmental  Issues  and 
Notice  of  Public  Scoping  Meeting  and 
Site  Visit",  Docket  No.  CP03-75-000 
dated  May  13,  2003,  which  is  available 
for  download  at  http://www.ferc.gov. 


Dated:  July  9,  2003. 
Kevin  S.  Cook. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Houston-Galveston,  Eighth  Coast  Guard 
District. 

[FR  Doc.  03-19412  Filed  7-29-03;  8:45  am) 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 

comment  on  the  following  applications 

to  conduct  certain  activities  with 

endangered  species. 

DATES:  Written  data,  comments  or 

requests  must  be  received  by  August  29, 

2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Secfion  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-074558 

Applicant:  Larry  B.  Higgins,  Gaylord,  MI 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damahscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


PRT-074551 

Applicant:  Jay  W.  Furney,  Pueblo.  CO 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the^Repubfic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-074557 

Applicant:  Scott  F.  Garrett,  Houston,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piu-pose  of  enhancement  of  the 
survival  of  the  species. 

PRT-071994 

Applicant:  Corinne  L.  Richards,  Ann 
Arbor,  MI 

The  applicant  requests  a  permit  to 
import  biological  samples  of 
Panamanian  golden  frogs  [Atelopus 
zeteki  and  Atelopus  varius)  for  the 
purpose  of  enhancement  of  the  species 
through  scientific  research.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  five 
year  period. 

PRT-073403,  073404  and  005821 

Applicant:  Ferdinand  &  Anton  Fercos 
Hantig,  Las  Vegas,  Nevada 

The  applicant  requests  permits  to 
export  leopard  (Panthem  pardus)  to 
worldwide  locations  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education.  The  fiermit    - 
numbers  and  animals  are:  073403 — 
Shemi,  073404— Picasso,  005821— 
Ferdinand.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  three-year  period  and 
the  import  of  any  potential  progeny 
born  while  overseas. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  July  18,  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits. 

Division  of  Management  Authority. 

IFR  Doc.  03-19415  Filed  7-29-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlife  Service 

Draft  Recovery  Plan  for  the  Sierra 
Nevada  BIghdrn  Sheep 

agency:  Fish  ^nd  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

for  review  anc  comment. 
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SUPPLEMENTARY  INFORMATION: 

Background 
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animals  and  p 
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program.  To 
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recovery  plans 
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necessary  for  the  conservation  of  the 
species,  establish  criteria  for 
downlisting  or  delisting  listed  species, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  (16 
U.S.C.  1531  et  seq.)  (Act),  requires  the 
development  of  recovery  plans  for  listed 
species  unless  such  a  plan  would  not 
promote  the  conservation  of  a  particular 
species.  Section  4(f)  of  the  Act  requires 
that  public  notice  and  an  opportunity 
for  public  review  and  comment  be 
provided  during  recovery  plan 
development.  We  will  consider  all 
information  presented  during  the  public 
comment  period  prior  to  approval  of 
each  new  or  revised  recovery  plan. 
Substantive  technical  comments  will 
result  in  changes  to  the  plan. 
Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individual  responses  to  comments  will 
not  be  provided. 

This  draft  recovery  plan  was 
developed  by  the  Sierra  Nevada  Bighorn 
Sheep  Recovery  Team.  We  coordinated 
with  the  California  Department  of  Fish 
and  Game,  and  a  team  of  stakeholders, 
which  included  ranchers,  landowners 
and  managers,  agency  representatives, 
and  non-government  organizations. 

The  population  of  bighorn  sheep  in 
the  Sierra  Nevada  of  California  was 
listed  as  an  endangered  species  on 
January  3,  2000.  (65  FR  20)  following 
emergency  listing  on  April  20,  1999,  (64 
FR  19300).  At  the  time  of  listing,  the 
bighorn  sheep  population  was  very 
small,  with  only  about  125  adults 
known  to  exist  among  5  geographic 
areas,  with  little  probability  of 
interchange  among  those  areas.  The 
bighorn  sheep  is  threatened  primarily 
by  transmission  of  disease  from 
domestic  sheep  and  goats,  and 
predation  by  mountain  lions.  Key 
elements  for  immediate  action  are:  (1) 
Predator  management:  (2)  augmentation 
of  small  herds  with  sheep  from  larger 
ones;  and  (3)  elimination  of  the  threat  of 
a  pneumonia  epizootic  resulting  from 
contact  with  domestic  sheep  or  goats. 
Actions  needed  to  recover  the  bighorn 
sheep  include:  (1)  Protection  of  bighorn 
sheep  habitat;  (2)  increase  population 
growth  by  enhancing  survivorship  and 
reproductive  output  of  bighorn  sheep; 

(3)  increase  the  numbers  of  herds,  and 
thereby  the  number  of  bighorn  sheep; 

(4)  develop  and  implement  a  genetic 
management  plan  to  maintain  genetic 


diversity;  (5)  monitor  status  and  trends 
of  bighorn  sheep  herds  and  their  habitat; 
(6)  research;  and  (7)  providing 
information  to  the  public. 

Public  Comments  Solicited 

We  solicit  written  comments  on  ttie 
draft  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  in  developing 
a  final  recovery  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  iune4.  2003. 
Steve  Thompson, 

Manager.  California/Nevada  Operations 

Office.  Region  1  .  U.S.  Fis/i  and  Wildlife 

Service. 

[FR  Doc.  03-19315  Filed  7-29-03:  8:4,'>  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Environmental  Assessment  for 
the  Management  Plan  for  Endangered 
Fishes  in  the  Yampa  River  Basin 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  public  is  invited  to 
comment  on  a  draft  Environmental 
Assessment  for  the  Management  Plan 
for  Endangered  Fishes  in  the  Yampa 
River  Basin.  The  Fish  and  Wildlife 
Service  (Ser\'ice)  has  prepared  a  draft 
Environmental  Assessment  under 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  Council  on  Environmental 
Quality  adopted  regulations  in  40  CFR 
1501.3(b)  state  that  an  agency  "may 
prepare  an  environmental  assessment 
on  any  action  at  any  time  in  order  to 
assist  agency  planning  and  decision 
making."  The  proposed  action  of  the 
Service  is  to  enter  into  a  cooperative 
agreement  with  the  States  of  Colorado 
and  Wyoming  to  implement  provisions 
of  the  Management  Plan  for  Endangered 
Fishes  in  the  Yampa  River  Basin.  Future 
actions  that  may  be  undertaken 
pursuant  to  this  management  plan  may 
be  subject  to  additional  NEPA 
documentation  requirements  on  a  case- 
by-case  basis. 

DATES:  Written  comments  on  this  draft 
Environmental  Assessment  and 
Management  Plan  must  be  received  by 
August  31 ,  2003.  In  lieu  of  or  in 
addition  to  written  comments, 
comments  may  be  submitted  at  any  of 
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the  three  public  meetings  to  be  held  in 
August  2003.  Public  meetings  are 
scheduled  Monday,  August  11,  2003,  in 
Baggs,  Wyoming;  Tuesday,  August  12, 
2003,  in  Steamboat  Springs,  Colorado; 
and  Wednesday,  August  13,  2003,  in 
Craig,  Colorado.  All  meetings  are 
scheduled  from  7  p.m.  to  9  p.m. 

ADDRESSES:  Public  meetings  will  be 
held  at  the  Little  Snake  River  Valley 
Library,  105  2nd  Street,  Baggs, 
Wyoming;  Centennial  Hall,  124  10th 
Street,  Steamboat  Springs,  Colorado; 
and  Shadow  Mountain  Clubhouse,  1055 
County  Road  7,  Craig,  Colorado. 

Copies  of  the  draft  Environmental 
Assessment  and  Management  Plan  are 
available  online  at  http:// 
www.r6.fws.gov/crrip/yampa.htm  or  at 
the  following  Yampa  Valley  locations — 
Bud  Werner  Memorial  Library,  1289 
Lincoln  Avenue,  Steamboat  Springs, 
Colorado;  Hayden  Town  Hall,  178  W. 
Jefferson  Avenue.  Hayden,  Colorado; 
Moffat  County  Public  Library,  570  Green 
Street,  Craig,  Colorado;  Little  Snake 
River  Valley  Library,  105  2nd  Street, 
Baggs,  Wyoming. 

Copies  of  the  draft  Environmental 
Assessment  and  Management  Plan, 
either  printed  and  bound  or  on  CD- 
ROM,  also  are  available  by  request. 
Requests  for  copies  and  written 
comments  may  be  sent  to  Dr.  Robert 
Muth,  Director,  by  postal  mail  at  Upper 
Colorado  River  Endangered  Fish 
Recovery  Program,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486,  DFC, 
Denver,  Colorado,  80225-0486;  by  fax  at 
(303)  969-7327;  or  by  e-mail  at 
ColoradoRiverRecovery@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Muth,  Director,  at  telephone 
(303)  969-7322  (extension  268);  Mr. 
Gerry  Roehm,  Instream  Flow 
Coordinator  (extension  272);  Ms.  Debra 
Felker,  Information  and  Education 
Coordinator  (extension  227);  or  at  the 
postal  and  e-mail  addresses  above. 


SUPPLEMENTARY  INFORMATION:  The  Upper 
Colorado  River  Endangered  Fish 
Recovery  Program  (Program)  was 
established  in  1988  by  a  cooperative 
agreement  among  the  governors  of 
Wyoming,  Colorado,  and  Utah, 
Secretary  of  the  Department  of  the 
Interior,  and  Administrator  of  the 
Western  Area  Power  Administration  for 
the  purpose  of  recovering  four 
endangered  fish  species  endemic  to  the 
Colorado  River  Basin — the  humpback 
chub  [Gila  cypha),  bonytail  [Gila 
elegans],  Colorado  pikemiimow 
[Ptychocheilus  lucius),  and  razorback 
sucker  [Xyrauchen  texanus).  In  August 
2002,  the  Service  completed  recovery 
goals  for  these  species,  which  identify 
five  threat  factors  that  led  to  their 
decline.  These  factors,  which  include — 
(1)  Destruction,  modification,  or 
curtailment  of  the  species'  habitat  or 
range;  (2)  overutilization;  (3)  disease 
and  predation;  (4)  inadequacy  of 
existing  regulatory  mechanisms;  and  (5) 
other  natural  or  manmade  factors,  must 
be  removed  or  abated  to  ensure  the 
species'  recovery.  The  recovery  goals 
specify  that  certain  recovery  actions  be 
taken  to  achieve  the  demographies 
criteria  necessary  for  the  species' 
downlisting  and  eventual  delisting. 
Flow  modification,  obstructions  to  fish 
passage,  and  the  presence  of 
competitive  and  predatory  nonnative 
fishes  are  considered  to  present  the 
most  significant  threats  to  recovery. 
Consistent  with  the  recovery  goals. 
Program  participants  developed  a 
Management  Plan  for  Endangered 
Fishes  in  the  Yampa  River  Basin  to 
facilitate  recovery  of  listed  fishes  as 
water  continues  to  be  depleted  from  the 
river  to  ser\'e  the  needs  of  the  people  of 
the  Yampa  Basin  now  and  into  the 
foreseeable  future.  This  management 
plan  identifies  a  package  of  recovery 
actions  to  be  implemented  in  the  Yampa 
River  Basin,  including  instream  flow 
augmentation,  fish  passage,  and 
management  of  nonnative  fish 

Marine  Mammals 


populations.  The  Service  proposes  to 
enter  into  a  cooperative  agreement  to 
implement  the  plan.  This  Federal  action 
requires  that  the  Service  fulfill  the 
requirements  of  the  NEPA.  for  which  an 
Environmental  Assessment  has  been 
prepared. 

Dated:  March  27.  2003. 
Elliott  N.  Sutta, 

Acting  Regional  Director.  Denver,  Colorado. 
[FR  Doc.  03-17696  Filed  7-29-03;  8:45  am] 
BILUNG  CODE  4310-5S-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applicaUons^are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Ffsh  and  Wildlife  Ser\'ice,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104.  "     , 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  the 
Fish  and  Wildlife  Ser\'ice  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 


Permit  No. 


070056 
070534 


Applicant 


John  M.  Gebbia 
Walter  P.  Mays  . 


Receipt  ot  application  Federal  Register  notice 


Permit  issuance 
date 


68  FR  20402,  April  25.  2003 
68  FR  22409,  April  28,  2003 


June  27,  2003. 
June  27,  2003. 
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Dated:  July  |8,  2003. 
Monica  Farris, 

Senior  Permit 
Division  of  Ma. 
(FR  Doc.  03-1^414 

BILUNG  CODE  43  0-5S-P 


]  Hologist.  Branch  of  Permits, 
lagement  Authority. 

Filed  7-29-03;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-350-143(i-EU-24  1A] 

0MB  Approval  Number  1004-0004; 
information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 
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Virginia  221 
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following: 
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information 
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whether  the 
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2.  The 
information 
including  the 
methodology 

3.  Wtiys  to 
and  clarity  o: 
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of  Land  Management 
t  a  request  to  extend  the 

information  collection 
)f  Management  and  Budget 
provisions  of  the 
Reduction  Act  of  1995  (44 
seq.).  Onjuly  11.  2002, 
ished  a  notice  in  the 
er  (67  FR  45984) 
co^nment  on  this  information 
comment  period  ended 
9,  2002.  BLM  received  no 
may  obtain  copies  of  the 
nformation  and  related 
ex  )lanatory  material  by 
BLM  Information 
jarance  Officer  at  the 
u  mber  listed  below. 
I  lust  respond  to  this 

60  days  but  may  respond 
For  maximum 
your  comments  and 
the  requirement  should 
vjithin  30  days  to  the  Office 
and  Budget,  Interior 
esk  Officer  (1004-0004),  at 
ia  facsimile  to  (202)  395- 
Ito 

eop.gov.  Please 
of  your  comments  to  the 
Collection 
Office  (WO-630),  Bureau  of 
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Joston  Blvd.,  Springfield, 


We  specifically 
:omments  on  the 
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the  collection  of 
necessary  for  the  proper 
the  agency,  including 
formation  will  have 


util  ty 
acci jacy 


of  our  estimates  of  the 
4ollection  burden, 
validity  of  the 
and  assumptions  we  use; 
enhance  the  quality,  utility 
the  information  we 


4.  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Desert-Land  Entry  (43  CFR 
2520). 

OMB  Approval  Number:  1004-0004. 

Bureau  Form  Number:  2520-1. 

Abstract:  We  use  the  information  to 
determine  if  an  individual  is  eligible  to 
make  a  desert-land  entry  to  reclaim, 
irrigate,  and  cultivate  arid  and  semiarid 
public  lands  administered  by  the  BLM 
in  the  Western  States.  The  provisions  of 
the  Desert  Land  Act  of  March  3,  1877  as 
amended  (43  U.S.C.  231,  321  et  seq.), 
and  the  regulations  in  43  CFR  2520 
establish  guidelines  and  procedures  for 
the  orderly  and  timely  processing  of 
applications  for  desert-land  entries. 

Frequency:  Once. 

Description  of  Respondents: 
Individuals,  small  businesses,  and  large 
corporations. 

Estimated  Completion  Time:  2  hours. 

Annual  Response:  3. 

Application  Fee  Per  Response:  $15.00. 

Annual  Burden  Hours:  6. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  July  11.2003.  4 

Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 

Collection  Clearance  Officer. 

[FR  Doc.  03-19339  Filed  7-29-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-ES-24  1A] 

OMB  Approval  Numt}er  1004-0012; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
current  approved  information  collection 
to  the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  July  11,  2002.  the  BLM 
published  a  notice  in  the  Federal 
Register  (67  FR  45986)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on 
September  9,  2002.  The  BLM  received 
no  comments.  You  may  obtain  copies  of 
the  collection  of  information  and  related 
forms  and  explanatory  material  by 
contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephone  number  listed  below. 


The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  yoiu  comments  and 
suggestions  on  the  requirement  should 
be  directed  within  30  days  to  the  Office 
of  Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-0012),  at 
OMB-OIRA  via  facsimile  to  (202)  395- 
5806  or  e-mail  to  Ruth 
Solomon@omb.eop.gov.  Please  provide 
a  copy  of  your  comments  to  the  Bureau 
Information  Collection  Clearance  Officer 
(WO-630),  Bureau  of  Land 
Management,  Eastern  States  Office,  7450 
Boston  Blvd.,  Springfield,  Virginia 
22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  we 
collect;  and 

4.  Ways  to  minimize  the  information 
collection  b\u"den  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Recreation  and  Public  Purposes 
Act  (43  CFR  2740). 

OMB  Approval  Number:  1004-0012. 

Bureau  Form  Number:  2740-1. 

Abstract:  We  use  the  information  to 
determine  if  States  and  local 
governments,  and  nonprofit 
corporations  and  associations  are 
eligible  to  lease  or  purchase  public 
lands  administered  by  the  BLM  for 
recreational  and  public  purposes  under 
the  terms  of  the  Recreation  and  Purpose 
Act  of  June  14,  1926  (R&PP)  as  amended 
(43  U.S.C.  869  et  seq.).  The  43  CFR  parts 
2740  and  2912  provide  guidelines  and 
procedures  to  sell  lease  or  sell  certain 
public  lands  under  the  Act. 

Frequency:  Once. 

Description  of  Respondents:  States 
and  local  governments,  and  nonprofit    • 
corporations  and  associations. 

Estimated  Completion  Time:  40 
hours. 

Annual  Responses:  20. 

Application  Fee  Per  Response:  $100. 

Annual  Burden  Hours:  800. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 
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Dated:  July  11,  2003.  ,;n 

Michael  H.  Schwartz, 

Bureau  of  Land  Management.  Information 

Collection  Clearance  Officer. 

(FR  Doc.  03-19340  Filed  7-29-03;  8:45  am) 

BILUNG  CODE  4310-a4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Sacramento  River  Water  Reliability 
Study 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
and  notice  of  scoping  meetings. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA),  the  Bureau  of  Reclamation 
(Reclamation)  and  the  Placer  County 
Water  Agency  (PCWA)  propose  to 
prepare  a  joint  EIS/EIR  for  the 
Sacramento  River  Water  Reliability 
Study  (SRWRS).  Reclamation  is  the 
Lead  Federal  Agency  for  NEPA  and 
PCWA  is  Lead  State  Agency  for  CEQA. 
PCWA,  Sacramento  Suburban  Water 
District  (SSWD),  and  the  cities  of 
Roseville,  and  Sacramento  are  cost- 
sharing  partners. 
DATES:  A  series  of  public  scoping 
meetings  will  be  held  to  solicit  public 
input  on  the  alternatives,  concerns,  and 
issues  to  be  addressed  in  the  EIS/EIR  as 
follows: 

•  Monday.  September  15,  2003,  10 
a.m.  to  12  p.m.,  Sacramento,  CA. 

•  Monday,  September  15.  2003,  6 
p.m.  to  8  p.m.,  Sacramento,  CA. 

•  Wednesday,  September  17,  i2003,  6 
p.m.  to  8  p.m..  Willows,  CA. 

•  Monday,  September  22,  2003.  6 
p.m.  to  8  p.m.,  Yuba  City,  CA. 

•  Tuesday,  September  23,  2003,  6 
p.m.  to  8  p.m.,  Stockton,  CA. 

•  Wednesday,  September  24,  2003,  6 
p.m.  to  8  p.m.,  Rocklin,  CA. 

Written  comments  on  the  scope  of  the 
EIS/EIR  may  be  mailed  to  Reclamation 
or  PCWA  at  the  addresses  below  by 
Monday,  October  12,  2003. 
ADDRESSES:  The  meeting  locations  are: 

•  In  Sacramento,  Best  Western  Expo 
Inn,  1413  Howe  Avenue,  Expo  Room. 

•  In  Willows,  Memorial  Hall,  525 
West  Sycamore. 

•  In  Yuba  City,  Sutter  County 
Veterans  Hall,  1425  Veterans  Memorial 
Drive. 

•  In  Stockton,  Radisson  Hotel,  Delta 
IV  Room,  2323  Grand  Canal  Blvd., 
Stockton,  CA  95207. 


•  In  Rocklin,  Rocklin  City  Council 
Chambers,  3970  Rocklin  Road.  Rocklin, 
CA  95677. 

Written  comments  on  the  scope  of  the 
EIS/EIR  should  be  sent  to:  Ms.  Mona 
Jefferies-Soniea,  Bureau  of  Reclamation, 
2800  Cottage  Way,  MP-700. 
Sacramento,  CA  95825  or  Mr.  Steve 
Yaeger,  c/o  Ms.  Darcy  Granieri,  Placer 
County  Water  Agency.  P.O.  Box  6570. 
Auburn,  CA  95604-6570. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jefferies-Soniea  at  the  above  address,  at 
916-978-5068,  or  via  fax  at  916-978- 
5094  or  e-mail  at  mjefferies- 
soniea@mp.usbr.gov;  or  Mr.  Yaeger  at 
the  above  address  or  at  530-823-4962. 
Additional  information  is  available 
online  at  http://www.usbr.gov/mp/srwrs. 
If  special  assistance  is  required,  please 
call  Ms.  Sammie  Cervantes, 
Reclamation,  at  915-978-5104,  TDD 
916-978-5608,  or  via  e-mail  at 
scer\'antes@mp. usbr.gov  no  less  than  5 
working  days  prior  to  the  meetings. 
SUPPLEMENTARY  INFORMATION:  The 
SRWRS  cost-sharing  partners  have 
identified  their  long-term  needs  for 
additional  water  supplies  to  meet 
growing  water  supply  demands  and 
reliability  objectives  in  their  respective 
service  areas.  The  goal  of  the  SRWRS  is 
to  develop  a  water  supply  plan  that  is 
consistent  with  the  Water  Forum 
Agreement  (April  24,  2000)  objectives  of 
pursuing  a  Sacramento  River  diversion 
to  meet  water  supply  needs  of  the 
Placer-Sacramento  region  and 
promoting  ecosystem  preservation  along 
the  lower  American  River.  The  project 
location  is  the  greater  Sacramento 
metropolitan  area,  encompassing 
portions  of  southern  Sutter  Countv, 
northern  Sacramento  County,  and 
western  and  southern  Placer  County. 

Project  Description 

To  meet  the  water  supply  needs  of  the 
cost-sharing  partners,  the  SRWRS  will 
identify  a  package  of  water  supply 
infrastructure  components,  including 
new  or  expanded  diversion{s)  from  the 
Sacramento,  Feather,  or  American 
Rivers,  and  new  or  expanded  water 
treatment  and  pumping  facilities, 
storage  tanks,  and  major  transmission 
and  distribution  pipelines. 

The  SRWRS  will  include  a  feasibility 
study  and  an  EIS/EIR  for  identified 
water  supply  alternatives  as  the  basis  for 
seeking  necessary  biological  opinions 
and  permits  from  the  responsible 
resource  agencies  to  allow  execution  of 
necessary  agreements  and  construction 
of  the  recommended  water  supply 
infrastructure.  Development  of  the 
SRWRS  will  be  consistent  with  the 
foUowirig  principles: 


•  Satisfying  requirements  stipulated 
in  Public  Law  106-554.  the 
congressional  authorizing  legislation  for 
this  study,  to  complete  a  feasibility 
study  for  a  Sacramento  River  diversion 
that  is  consistent  with  the  Water  Forum 
Agreement  and  includes  the  following 
components:  (1)  Development  of  a  range 
of  reasonable  options,  (2)  an 
environmental  evaluation,  and  (3) 
consultation  with  Federal  and  state 
resource  management  agencies 
regarding  potential  impacts  and 
mitigation  measures.  Furthermore,  the 
Congress  requires  the  SRWRS  to  be 
developed  in  coordination  with 
CALFED. 

•  Observing  existing  applicable  laws, 
regulations,  water  rights,  contracts  and 
legal  agreements,  and  Federal  planning 
guidelines,  including,  but  not  limited  to, 
NEPA.  "Economic  and  Environmental 
Principles  and  Guidelines  for  Water  and 
Related  Land  Resources  Implementation 
Studies,"  guidelines,  CEQA,  California 
Water  Laws,  obligations  of  the  cost- 
sharing  partners  in  their  charters,  and  as 
defined  in  California  laws. 

•  Minimizing  overall  impact  on  the 
environment  to  the  extent  feasible, 
being  cost-effective,  and  complementing 
and  enhancing  the  overall  reliability  of 
the  Placer-Sacramento  region's  water 
supply  system  through  increased 
interconnectivity  and  source 
redundancy. 

The  SRWRS  plan  will  be  consistent 
with  the  Water  Forum  Agreement  in 
pursuing  a  Sacramento  River  diversion 
to  accomplish  the  following  objectives 
envisioned  in  the  agreement:  (1) 
Meeting  the  needs  of  planned  future 
growth  within  the  Placer-Sacramento 
region,  (2)  maintaining  a  reliable  water 
supply  while  reducing  diversions  of 
surface  water  from  the  American  River 
in  future  dn,'  years  to  preser\'e  the  river 
ecosystem,  and  (3)  enhancing 
groundwater  conjunctive  management 
to  help  sustain  the  quality  and 
availability  of  groundwater  for  the 
future. 

Project  Alternatives 

The  proposed  project  (Elkhom 
Diversion  alternative)  encompasses 
constructing  a  joint  diversion  from  the 
Sacramento  River  and  treatment 
facilities  to  serve  the  cost-sharing 
partners.  The  diversion  facility  would 
cpnsist  of  expanding  the  existing 
Elkhom  Diversion  owned  by  the 
Natomas  Mutual  Water  Company 
(NMWC)  on  the  east  bank  of  the' 
Sacramento  T^iver,  upstream  of  the 
mouth  of  the  American  River  at 
approximately  river  mile  73.3,  or 
constructing  a  new  diversion  near  the  .:. 
existing  Elkhom  Diversion.  Water 
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treatment,  sto  age,  and  pumping 
facilities  wou  d  be  located  near  the 
river.  Also,  a  transmission  line  would 
connect  to  the  west  end  of  the  existing 
Cooperative  T  ransmission  Pipeline/ 
Northridge  Tnmsmission  Pipeline  in 
Antelope  to  s(  rve  SSWD,  and  an 
extension  of  tl  lat  line  would  be  built 
north  to  the  si  rvice  areas  of  Roseville 
and  PCWA.  A  separate  transmission  line 
would  extend  south  to  connect  to 
Sacramento's  !xisting  distribution 
system. 

The  five  alt(  rnatives  currently  under 
consideration  in  the  SRWRS  include  the 
No  Project/No  Action  Alternative  and 
four  additional  alternatives.  For  these 
four  alternatives,  the  partners  may  share 
facilities  to  a  j  reater  or  lesser  degree. 

•  The  No  Pi  oject/No  Action 
Alternative  wiiuld  include  only 
currently  appi  oved  and  permitted 
surface  water  esources  for  the  cost- 
sharing  partne  rs.  To  meet  projected 
water  supply  aemands,  the  cost-sharing 
partners  woul  1  reallocate  available 
surface  water  md  groundwater 
resources  betv  een  municipal  and 
industrial  (MS  1)  and  agricultural  uses 
(PCWA  only),  and  among  different 
wholesale  anc  retail  areas. 

•  A  Sankey  Diversion  alternative 
assumes  that  I  CWA,  SSWD.  and 
Roseville  wou  d  divert  water  from  the 
Sacramento  R  ver  near  the  confluence  of 
the  Sacramento  River  and  the  Natomas 
Cross  Cfoal  ai  d  build  separate 
treatment,  stoi  age,  and  transmission 
facilities  to  mdet  their  needs.  This 
diversion  won  Id  be  located  at  or  near 
the  second  di\  ersion  that  NMWC  is 
developing  un  der  its  CALFED- 
supported  div  jrsion  consolidation 
effort.  Sacram  mto  would  use 
groundwater  1 5  meet  projected  unmet 
demand  or  wc  uld  divert  separately  from 
the  Sacramenio  River  at  the  Elkhorn 
site,  and  consi  ruct  its  own  treatment 
and  transmiss  on  facilities  to  serve  its 
needs. 

•  A  Feather  River  alternative  assumes 
that  PCWA,  SSWD,  and  Roseville  would 
divert  water  ft  om  the  Feather  River  and 
build  separate  treatment,  storage,  and 
transmission  I  acilities  to  meet  their 
needs.  Sacramento  would  use 
groundwater  t  a  meet  projected  unmet 
demand  or  wc  uld  divert  separately  from 
the  Sacrament  o  River  at  the  Elkhorn 
site,  and  cons  ruct  its  own  treatment 
and  transmiss  on  facilities  to  serve  its 
needs. 

•  An  Amer  can  River  Pump  Station 
alternative  ass  umes  that  PCWA  would 
e)^pand  its  An  lerican  River  Pump 
Station  near  A  ubum  and  construct  new 
treatment  and  transmission  facilities  to 
serve  its  needi ;.  SSWD  would  divert 
from  the  exist  ng  San  Juan  Water 


District  (SJWD)  diversion  facilities  at 
Folsom  Dam.  Roseville  would  increase 
use  of  groundwater  to  satisf>'  its  needs 
in  this  alternative,  but  not  have  any 
additional  surface  water  diversions. 
Sacramento  would  use  groundwater  to 
meet  projected  unmet  demand  or  would 
divert  separately  from  the  Sacramento 
River  at  the  Elkhorn  site,  and  construct 
its  own  treatment  and  transmission 
facilities  to  serve  its  needs. 

•  A  Folsom  Dam  alternative  assumes 
that  PCWA  and  SSWD  would  use  the 
existing  or  expanded  diversion, 
treatment,  and  transmission  facilities  of 
SJWD  at  Folsom  Dam.  Roseville  would 
increase  use  of  groundwater  to  satisfy  its 
needs  in  this  alternative,  but  not  have 
any  additional  surface  water  diversions. 
Sacramento  would  use  groundwater  to 
meet  projected  unmet  demand  or  would 
divert  separately  from  the  Sacramento 
River  at  the  Elkhorn  site,  and  construct 
its  own  treatment  and  transmission 
facilities  to  serve  its  needs. 

Changes  in  Entitlements 

Implementing  a  Sacramento  River 
diversion  for  the  cost-sharing  partners 
would  require  a  change  in  the  point  of 
diversion  for  PCWA's  Central  Valley 
Project  contract  and  for  Sacramento's 
Sacramento  River  water  right  permit, 
and  an  exchange  agreement  between 
PCWA  and  Reclamation  for  Roseville 
and  SSWD  diversions  under  their 
contract  entitlements  from  PCWA's 
Middle  Fork  Project. 

Water  Delivery  Quantities 

The  additional  water  supplies 
considered  in  the  SRWRS  for  each  cost- 
sharing  partner  include:  (1)  Additional 
water  supply  of  up  to  35,000  acre-feet 
for  PCWA's  M&I  demand  with  a 
treatment  capacity  of  65  million  gallons 
per  day  (mgd),  (2)  additional  water 
supply  of  up  to  29,000  acre-feet  in 
Water  Forum  average,  drier,  and  driest 
years  for  SSWD's  M&I  demand  and 
groundwater  stabilization  program  with 
a  treatment  capacity  of  15  mgd,  (3) 
additional  water  supply  of  up  to  7,100 
acre-feet  for  Roseville's  M&I  demand 
with  a  treatment  capacity  of  10  mgd, 
and  (4)  additional  water  supply  of  up  to 
58,000  acre-feet  (see  note  below)  with  a 
water  treatment  capacity  of  165  mgd  for 
Sacramento's  M&I  demand. 

Note  on  Sacramento's  additional 
diversion:  The  Water  Forum  Agreement 
does  not  establish  a  volumetric 
limitation  for  Sacramento's  total 
diversion,  and  the  estimated  additional 
water  supply  to  meet  its  projected 
demand  is  about  58,000  acre-feet,  based 
on  the  difference  between  the  demand 
and  the  projected  average  diversion  for 
Sacramento  that  could  be  realized  in 


2020  level  of  development  using  then- 
existing  diversion  facilities  on  the 
American  and  Sacramento  rivers.  (The 
2030  level  of  statewide  demand 
projection  is  currently  under 
development  by  California  Department 
of  Water  Resources.)  However, 
Sacramento  could  divert  up  to  81,800 
acre-feet  under  its  water  rights  on  the 
Sacramento  River  at  the  Elkhorn  site  by 
reducing  the  diversion  under  its 
Sacramento  River  water  rights  at  its 
existing  Sacramento  River  Water 
Treatment  Plant  downstream  of  the 
confluence  with  the  American  River. 

Indian  Trust  Assets 

There  are  Indian  Trust  Assets  located 
in  Placer  County,  held  in  trust  by  the 
United  States  for  the  United  Auburn 
Indian  Community  of  the  Auburn 
Rancheria.  Direct  association  between 
these  assets  and  the  proposed  action  are 
unknown  at  this  time.  There  are  no 
assets  located  in  the  greater  Sacramento 
metropolitan  area,  southern  Sutter 
County,  or  northern  Sacramento  County. 

Written  comments,  including  names 
and  home  addresses  of  respondents, 
will  be  made  available  for  public 
review.  Individual  respondents  may 
request  that  their  home  address  be 
withheld  from  public  disclosure,  which 
will  be  honored  to  the  extent  allowable 
byiaw.  There  may  be  circumstances  in 
which  respondents'  identity  may  also  be 
withheld  from  public  disclosure,  as 
allowable  by  law.  If  you  wish  to  have 
your  name  and/or  address  withheld, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifj'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  disclosure  in 
their  entirety. 

Dated:  July  2,  2003. 
Robert  Eckart, 

Chief,  Environmental  Compliance  Branch, 

Mid-Pacific  Region. 

[FR  Doc.  03-19307  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[inv.  No.  337-TA-495] 

Certain  Breath  Test  Systems  for  the 
Detection  of  Gastrointestinal  Disorders 
and  Components  Thereof;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 
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ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  June 
24,  2003,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
1337,  on  behalf  of  Meretek  Diagnostics. 
Inc.  of  Lafayette,  Colorado,  and 
Medquest  PTY,  Ltd.  of  Perth,  Australia. 
Supplements  to  the  complaint  were 
filed  on  July  11,  2003,  and  July  18,  2003. 
The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  breath  test  systems  for  the 
detection  of  gastrointestinal  disorders 
and  components  thereof  by  reason  of 
infringement  of  claims  1,  2,  3,  and  5  of 
U.S.  Patent  No.  4,830,010.  The 
complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  ADD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Lloyd,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2576. 

Authority:  The  authority  for 
institution  of  this  investigation  is 
contained  in  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  and  in  section 
210.10  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR  210.10 
(2003). 


Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
July  22,  2003,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
secUon  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the  . 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  breath  test 
systems  for  the  detection  of 
gastrointestinal  disorders  or 
components  thereof  by  reason  of 
infringement  of  claims  1,  2,  3,  or  5  of 
U.S.  Patent  No.  4,830,010  and  whether 
an  industry  in  the  United  States  exists 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Meretek  Diagnostics,  Inc.,  2655  Crescent 

Dr.,  Ste.  C,  Lafayette,  CO  80026. 
Medquest  PTY,  Ltd.,  59  Ellesmere  St., 
Mount  Hawthorn,  Perth,  Western 
Australia. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Oridion  Systems,  Ltd.,  7  HaMarpe  St., 

Har  Hotzvim  Science  Based  Industrial 

Park,  POB  45025,  91450  Jerusalem, 

Israel. 
Oridion  Medical  1987  Ltd.,  7  HaMarpe 

St.,  Har  Hotzvim  Science  Based 

Indusfrial  Park,  POB  45025,  91450 

Jerusalem,  Israel. 
Oridion  BreathID  Ltd.,  7  HaMarpe  St., 

Har  Hotzvim  Science  Based  Industrial 

Park,  POB  45025,  91450  Jerusalem, 

Israel. 
Oridion  BreathID  Inc.,  21  Highland 

Circle,  Needham,  MA  02494. 

(c)  David  O.  Lloyd,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  401,  Washington,  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a).  such 


responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to. 
■  authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  July  24,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary'  to  the  Commission. 
|FR  Doc.  0,3-19.304  Filed  7-29-03:  8:45  ami 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Policing 
Services;  Agency  Information 
Collection  Activities;  Proposed 
Collection;  Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review;  COPS 
Universal  Hiring  Program  (UHP)  and 
COPS  in  Schools  (CIS)  and  Homeland 
Security  Overtime  Program  Grant 
Applications. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  219,  page  68885  on 
November  13,  2002,  allowing  for  a  60 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  August  29,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 
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Overview  of  T  Ills  Information 

(1)  Type  of  information  collection: 
Revision  to  a  c  urrently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Universal  Hiri  ig  Program  and  COPS  in 
Schools  and  h  omeland  Security 
Overtime  Proe  ram  Grant  Applications. 

(3)  The  ager  cy  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sfonsohng  the  collection: 
Form  number:  none.  Sponsoring 
component:  O  fice  of  Community 
Oriented  Policing  Services,  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Prim  iry:  State,  local  and  tribal 
governments.  Dther:  none.  The  COPS 
Office  request; ;  OMB  approval  of  a 
revision  to  a  c  irrently  approved 
collection.  Thi  (  Universal  Hiring 
Program  (UHF ).  COPS  in  Schools  (CIS) 
program,  and  4omeland  Security 
Overtime  Prog  ram  (HSOP)  all  promote 
the  practice  of  community  policing  and 
use  essentially  the  same  application, 
with  only  minsr  differences  in  the  types 
of  questions  aj  ked  due  to  the  different 
focuses  of  the  jrograms.  The  UHP  and 
CIS  programs  illow  law  enforcement 


agencies  to  supplement  their  current 
law  enforcement  forces  or  establish  a 
new  "start-up"  municipal  law 
enforcement  agency.  CIS  grantees  are 
required  to  place  any  officer  positions 
awarded  in  the  loccd  schools  for  at  least 
75%  of  their  normal  duty  shift.  HSOP 
permits  applicants  to  supplement  their 
current  overtime  budget  for  homeland 
security  training  sessions  and  other  law 
enforcement  activities  that  are  designed 
to  help  prevent  acts  of  terrorism. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  An  estimated  6,300 
respondents  will  submit  applications  for 
either  the  UHP,  CIS,  or  HSOP  program. 
COPS  estimates  it  will  take  respondents 
approximately  5  hours  to  complete  their 
applications. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  public  burden  is 
estimated  at  31,500  annual  burden 
hours  for  this  combined  application  kit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  E.  Dyer,  Deputy  Clearance 
Officer,  United  States  Department  of 
Justice,  Justice  Management  Division, 
Policy  and  Planning  Staff,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  July  24,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
fustice. 

[FR  Doc.  03-1929.3  Filed  7-29-03:  8:45  am| 


BILUNG  CODE  4410-AT-P 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  United  States 
Attorneys;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  6U-day  notice  of  information 
collection  under  review:  Office  of  Legal 
Education  Nomination/Confirmation 
Form. 

The  Department  of  Justice  (DOJ), 
Executive  Office  for  United  States 
Attorneys,  (EOUSA,)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  29,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 


If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Michele  Zozom,  (202) 
616-6969,  Executive  Office  for  United 
States  Attorneys,  U.S.  Department  of 
Justice,  600  E  Street,  NW.,  Washington,  " 
DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Existing  collection  in  use  without  an 
OMB  control  number. 

(2)  The  title  of  the  form/collection: 
Office  of  Legal  Education  Nomination 
Form. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
DOJ  Form  Number,  none.  Office  of  Legal 
Education,  Executive  Office  for  United 
States  Attorneys,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Respondents  will  be  current 
and  potential  users  of  agency  training 
services.  Respondents  may  represent 
Federal  agencies,  as  well  as  State,  local, 
and  tribal  governments.  The  Executive 
Office  for  United  States  Attorneys  will 
use  the  collected  information  to  select 
class  participants,  arrange  for 
transportation  and  reserve  rooms;  have 
an  address  to  contact  the  participant, 
and  an  emergency  contact. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
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estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  there 
will  be  2,140  responses  armually.  It  is 
estimated  that  each  form  will  take  5 
minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  An  estimate  of  the  total  hour 
burden  to  conduct  this  survey  is  1,750 
hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600,  601 
D  Street  NW.,  Washington,  DC  20530. 

Dated:  July  24,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
fustice. 

[FR  Doc.  03-19295  Filed  7-29-03:  8:45  am] 

BILLING  CODE  4410-07-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review:  State  and  Local 
Training  Registration  Request. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  29,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Don  Robinson,  Chief, 
State  and  Local  Training  Branch,  800  K 
Street,  NW.,  Suite  600,  Washington,  DC 
20091. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 


address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  State 
and  Local  Training  Registration  Request. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  Number:  ATF  F  6400.1. 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  local,  or  Tribal 
Government.  Other:  None.  The  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives  provides  arson  and 
explosives  investigative  techniques 
training  to  State  and  local  investigators. 
The  registration  request  form  will  be 
used  by  prospective  students. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  500 
respondents  will  complete  a  6  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  50  estimated  total 
aimual  burden  hours  associated  with 
this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 


Dated:  July  24,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
fustice. 

IFR  Doc.  03-19294  Filed  7-29-03;  8:45  am) 

BILUNG  CODE  441&-FB-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Colombian  Trade  Union  Training 
Program;  Correction 

agency:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
action:  Correction. 


summary:  In  notice  document  03-16545 
beginning  on  page  39111  in  the  issue  of 
Tuesday.  July  1,  2003,  make  the 
following  corrections: 

1.  On  page  39111  in  the  third  column, 
the  closing  date  for  receipt  of 
applications  is  listed  as  Friday,  August 
8,  2003.  This  should  be  changed  to 
Friday,  August  15,  2003. 

2.  On  page  39112  in  the  third  column, 
replace  the  last  paragraph  of  Section 
II.A.  with  the  following  paragraph. 
"Please  note  that  to  be  eligible,  grant 
applicants  classified  under  the  Internal 
Revenue  Code  as  a  501(c)(4)  entity  [see 
26  U.S.C.  501(c)(4)),  may  not  engage  in 
lobbying  activities.  According  to  the 
Lobbying  Disclosure  Act  of  1995,  as 
amended  by  2  U.S.C.  1611,  an 
organization,  as  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  that  engages  in  lobbying 
activities  shall  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan." 

3.  On  page  39112  in  the  third  column, 
paragraph  2  of  Section  II. B.,  add  the 
following  senteiice,  to  the  end  of  the 
paragraph,  "The  application  should 
include  the  name,  address,  telephone 
and  fax  numbers,  and  e-mail  address  (if 
applicable)  of  a  key  contact  person  at 
the  applicant's  organization  in  case 
questions  should  arise." 

4.  On  page  39113  in  the  first  column, 
paragraph  2  of  Section  II. C,  the  date 
"Friday,  August  8,  2003"  should  be 
changed  to  "Friday,  August  15,  2003." 

5.  On  page  39113  in  the  first  column, 
paragraph  2  of  Section  II.C,  the  phrase 
"[Enter  Date)"  should  be  changed  to 
"the  closing  date"  (the  replacement      t  • 
occurs  in  two  different  places  in  the 
paragraph). 

Signed  at  Washington.  DC,  this  22nd  day 
of  July  2003. 
Lawrence  J.  Kuss, 
Grant  Officer. 
[FR  Doc.  03-19322  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4510-28-P 
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DEPARTMENl  OF  LABOR 

Office  of  the  siecretary 

Developing  a  Serbian  l^t}or 
Inspectorate  f^r  the  21  st  Century; 
Correction 


AGENCY:  Burea  i 
Affairs,  Depart  nent 

ACTION:  Correc  ion. 


of  International  Labor 
of  Labor. 


SUMMARY:  In  ni  itice  document  03-16546 
beginning  on  p  age  39132  in  the  issue  of 
Tuesday.  July    .  2003,  make  the 
following  corn  ctions: 

1.  On  page  3  )132  in  the  first  column, 
the  closing  dat ;  for  receipt  of 
applications  is  listed  as  Friday,  August 
8,  2003.  This  s  lould  be  changed  to 
Friday.  August  15.  2003. 

2.  On  page  3  )132  in  the  third  column, 
replace  the  lasl  paragraph  of  Section 
Il.A.  with  the  f  )llowing  paragraph. 
"Please  note  th  at  to  be  eligible,  grant 
applicants  classified  under  the  Internal 
Revenue  Code  is  a  501(c)(4)  entity  (see 
26  U.S.C.  501((  )(4)).  may  not  engage  in 
lobbying  activiiies.  According  to  the 
Lobbying  Disclosure  Act  of  1995,  as 


amended  bv  2 


J.S.C.  1611,  an 


applicable)  of ; 
the  applicant 


organfzafion,  a ;  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986, that  ei  gages  in  lobbying 
activities  shall  not  be  eligible  for  the 
receipt  of  fedei  al  funds  constituting  an 
award,  grant,  or  loan." 

3.  On  page  3  n33  in  the  first  column, 
paragraph  2  of  Section  II. B..  add  the 
following  sent<  nee.  to  the  end  of  the 
paragraph.  "Tie  application  should 
include  the  nai  iie.  address,  telephone 
and  fax  numbe  s.  and  e-mail  address  (if 

key  contact  person  at 
organization  in  case 
questions  shou  d  arise." 

4.  On  page  3  n33  in  the  second 
column,  paragiaph  2  of  Section  II. C,  the 
date  "Friday.  /  ugust  8,  2003"  should  be 
changed  to  "Friday.  August  15,  2003." 

5.  On  page  3  )133  in  the  second 
column,  paragiaph  2  of  Section  JI.C,  the 
phrase  '[Enter  Datel"  should  be 
changed  to  "th ;  closing  date"  (the 
replacement  oc  curs  in  two  different 
places  in  the  p  iragraph). 

Signed  at  Was  linglon,  DC,  this  22nd  day 
of  July.  2003. 
I^wrence  |.  Kus  i, 
Grant  Officer. 
[FR  Doc.  03-193  !3  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4510  28-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21  &-01 90(2003) 

Standards  on  Electrical  Protective 
Equipment  (29  CFR  1910.137)  and 
Electric  Power  Generation, 
Transmission,  and  Distribution  (29 
CFR  1910.269);  Extension  of  the  Office 
of  Management  and  Budget's  Approval 
of  Information  Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment 
concerning  its  proposed  extension  of  the 
information  collection  requirements 
specified  by  its  standards  on  Electrical 
Protective  Equipment  (29  CFR  1910.137) 
and  Electric  Power  Generation, 
Transmission,  and  Distribution  (29  CFR 
1910.269). 

The  collections  of  information  are 
needed  to  help  employers  ensure  that 
electrical  protective  equipment  is 
maintained  in  a  safe,  reliable  condition 
and  employees  have  received  the 
training  required  by  §  1910.269.  The 
information  will  also  be  provided  to 
OSHA  compliance  officers  during 
inspections. 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
September  29,  2003. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
received  by  September  29,  2003. 
ADDRESSES: 

I.  Submission  of  Comments 

Regular  mail,  express  delivery^  hand- 
delivery;  and  messenger  service:  Submit 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  No.  ICR 
1218-0190  (2003).  Room  N-2625,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m..  e.s.t. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number,  ICR 
1218-0199  (2003),  in  your  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http://ecomments. 
osha.gov/. 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard 


copy,  (2)  FAX  transmission  (facsimile), 
or  (3)  electronically  through  the  OSHA 
Web  page.  Please  note  you  cannot  attach 
materials  such  as  studies  or  journal 
articles  to  electronic  comments.  If  you 
have  additional  materials,  you  must 
submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  security 
procedures  concerning  the  delivery  of 
materials  by  express  delivery,  hand 
delivery,  and  messenger  service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N-3609,  200 
Constitution  Ayenue,  NW.,  Washington, 
DC  20210:  telepfhone  (202)  693-2222. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information  collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A))  (PRA-95).  Thia 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimized, 
collection  instruments  are 
understandable,  and  OSHA's  estimate  of 
the  information  collection  burden  is 
correct. 

Under  §  1910.137(b)(2)(xii), 
employers  must  certify  that  the 
electrical  protective  equipment  used  by 
their  employees  passed  the  tests 
specified  in  paragraphs  {b)(2)(viii), 
(b)(2)(ix).  and  (b)(2)(xi)  of  the  standard. 
The  certification  must  identify  the 
equipment  that  passed  the  tests  and  the 
dates  of  the  tests.  This  provision  helps 
ensure  that  electrical  protective 
equipment  is  reliable  and  safe  for 
employee  use  and  will  provide  adequate 
protection  against  electric  shock.  In 
addition,  certification  helps  OSHA  to 
determine  if  employers  are  in 
compliance  with  the  equipment-testing 
requirements  of  the  standard. 
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n.  Obtaining  Copies  of  the  Supporting 
Statement  for  the  Information 
Collection  Request 

The  Supporting  Statement  for  the 
Information  Collection  Request  (ICR)  is 
available  for  downloading  from  OSHA's 
Web  site  at  www.osha.gov.  The 
complete  ICR,  containing  the  OMB-83- 
I  Form,  Supporting  Statement,  and 
attachments,  is  available  for  inspection 
and  copying  in  the  OSHA  Docket  Office, 
at  the  address  listed  above.  A  printed 
copy  of  the  ICR  can  be  obtained  by 
contacting  Theda  Kennev  at  (202)  693- 
2222. 

Section  1910.269(a)(2)(vii)  requires 
employers  to  certify  that  each  employee 
received  the  training  specified  in 
paragraph  (a)(2)  of  the  standard. 
Employers  must  provide  certification 
after  an  employee  demonstrates 
proficiency  in  the  work  practices 
involved. 

The  training  conducted  under 
paragraph  (a)(2)  of  the  standard  ensures 
that:  Employees  are  familiar  with  the 
safety-related  work  practices,  safety 
procedures,  and  other  procedures,  as 
well  as  any  additional  safety 
requirements  in  the  standard,  that 
pertain  to  their  respective  job 
assignments;  employees  are  familiar 
with  any  other  safety  practices, 
including  applicable  emergency 
procedures  (such  as  pole  top  and 
manhole  rescue),  addressed  specifically 
by  this  standard  that  relate  to  their  work 
and  are  necessary  for  their  safety;  and 
qualified  employees  have  the  skills  and 
techniques  necessary  to  distinguish 
exposed  live  parts  from  other  parts  of 
electric  equipment,  can  determine  the 
nominal  voltage  of  the  exposed  live 
parts,  know  the  minimum  approach 
distances  specified  by  the  standard  for 
voltages  when  exposed  to  them,  and 
understand  the  proper  use  of  special 
precautionary  techniques,  personal 
protective  equipment,  insulating  and 
shielding  materials,  and  insulated  tools 
for  working  on  or  near  exposed  and 
energized  parts  of  electric  equipment. 

Employees  must  receive  additional 
training  or  retraining  if:  The  supervision 
and  annual  inspections  required  by  the 
standard  indicate  that  they  are  not 
complying  with  the  required  safety- 
related  work  practices;  new  technology 
or  equipment,  or  revised  procedures, 
require  the  use  of  safety-related  work 
practices  that  differ  from  their  usual 
safety  practices;  and  they  use  safety- 
related  work  practices  that  are  different 
than  their  usual  safety  practices  while 
performing  job  duties. 

The  training  requirements  of  this 
standard  inform  employees  of  the  safety 
hazards  of  electrical  exposure  and 


provide  them  with  the  understanding 
required  to  minimize  these  safety 
hazards.  In  addition,  employees  receive 
proper  training  in  safety-related  work 
practices,  safety  procedures,  and  other 
safety  requirements  specified  in  the 
standard.  The  required  training, 
therefore,  provides  information  to 
employees  that  enables  them  to 
recognize  how  and  where  electrical  and 
other  hazardous  exposures  occur,  and 
what  steps  to  take,  including  work 
practices,  to  limit  such  exposure.  The 
certification  requirement  specified  by 
paragraph  (a)(2)(vii)  of  the  standard 
helps  employers  monitor  the  training 
their  employees  received  and  helps 
OSHA  determine  if  employers  provided 
the  required  training  to  their  employees. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions  to  protect  workers, 
including  whether  the  information  is 
useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information  collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

III.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  information  collection 
requirements  specified  by  the  standards 
on  Electrical  Protective  Equipment  (29 
CFR  1910.137)  and  Electric  Power  ' 
Generation,  Transmission,  and 
Distribution  (29  CFR  1910.269).  The 
Agency  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  its 
request  to  OMB  to  extend  the  approval 
of  these  information  collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently-approved  information 
collection  requirement. 

Title:  Electrical  Protective  Equipment 
(29  CFR  1910.137)  and  Electric  Power 
Generation,  Transmission,  and 
Distribution  (29  CFR  1910.269). 

OMB  Number:  1218-0190. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  State, 
local  or  tribal  government;  Federal 
Goverrunent. 


Number  of  Respondents:  12,195. 

Frequency  of  Recordkeeping:  On 
occasion;  semi-annually;  annually. 

Average  Time  per  Response:  Varies 
from  one  minute  (.02  hour)  to  15 
minutes  (.25  hour). 

Total  Annual  Hours  Requested: 
22,685. 

IV.  Authority  and  Signature 

John  L.  Henshaw.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 

Signed  at  Washington.  DC  on  July  25.  2003. 
John  L.  Henshaw, 

AssistnnI  Secretan,'  of  Labor. 

|FR  Doc.  03-1934.T  Filed  7-29-03:  8:45  am) 

BILLING  CODE  4S10-2e-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-0108  (2003)] 

Standard  on  Ethylene  Oxide  (EtO)  (29 
CFR  1910.1047);  Extension  of  the 
Office  of  Management  and  Budget's 
(OMB)  Approval  of  Information- 
Collection  (Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment 
concerning  its  proposed  extension  of  the 
information-collection  requirements 
contained  in  the  Ethylene  Oxide 
Standard  (the  "EtO  Standard")  (29  CFR 
1910.1047). 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
September  29,  2003. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
received  by  September  29,  2003. 
ADDRESSES: 

I.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  Submit 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  No.  ICR 
1218-0108  (2003),  Room  N-2625,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m.,  est. 
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(time  and  costs)  is  minimal,  collection 
instruments  clearly  understood,  and 
OSHA's  estimate  of  the  information 
burden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  1970  (the  Act) 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  enforcement  of  the  Act  of  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents  (29 
U.S.C.  657). 

The  information-collection 
requirements  specified  in  the  EtO 
Standard  protect  employees  from  the 
adverse  health  effects  that  may  result 
from  their  exposure  to  EtO.  The  major 
information-collection  requirements  of 
the  EtO  Standard  include  notifying 
employees  of  their  EtO  exposures, 
implementing  a  written  compliance 
program,  providing  examining 
physicians  with  specific  information, 
ensuring  that  employees  receive  a  copy 
of  their  medical-examination  results, 
maintaining  employees'  exposure- 
monitoring  and  medical  records  for 
specific  periods,  and  providing  access  to 
these  records  by  OSHA,  the  National 
Institute  for  Occupational  Safety  and 
Health,  the  affected  employees,  and 
their  authorized  representatives. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions  to  protect  workers, 
including  whether  the  information  is 
useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

III.  Proposed  Actions 

OSHA  proposes  to  decrease  the 
existing  burden-hour  estimate,  and  to 
extend  OMB's  approval,  of  the 
coUection-of-information  requirements 
contained  in  the  EtO  Standard.  The 
Agency  is  decreasing  its  previous 
estimate  of  49,200  hours  to  43,991 
hours.  This  5,209  hour  decrease  mainly 
results  from  the  313  new  hospitals 
identified  in  the  previous  ICR 
completing  one  time  activities  such  as 
initial  exposure-monitoring  and  initial 
employee  medical  examinations.  The 


Agency  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  its 
request  to  OMB  to  extend  the  approval 
of  these  information-collection 
requireftients. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirement. 

Title:  Ediylene  Oxide  Standard  (29 
CFR  1910.1047). 

OMB  Number:  1218-0108. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government,  state,  local 
or  tribal  government. 

Number  of  Respondents:  5,667. 

Frequency:  On  occasion. 

Total  Responses:  232,564. 

Average  Time  per  Response:  Varies 
from  5  minutes  to  provide  information 
to  the  examining  physician  to  2  hours 
for  employees  to  receive  medical 
examinations. 

Estimated  Total  Burden  Hours: 
43,991. 

Estimated  Cost  (Operation  and 
Maintenance):  56,595,597. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 

Signed  at  Washington,  DC,  on  July  25, 
2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

|FR  Doc.  03-19346  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4S10-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-086)J 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Audio  Teleconference 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee. 
DATES:  Thursday,  August  14,  2003,  from 
11  a.m.  until  1  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street  SW.,  Room  8E26,  Washington,  DC 
20546. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bradley  Carpenter,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0826. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capability  of  the  meeting 
room.  Due  to  the  increased  security  at 
NASA  facilities,  any  members  of  the 
public  who  wish  to  attend  this  meeting 
of  the  Biological  and  Physical  Research 
Advisory  Committee  must  provide  their 
name,  date  and  place  of  birth, 
citizenship,  social  security  number,  or 
passport  and  visa  information  (number, 
country  of  issuance  and  expiration), 
business  address  and  phone  number,  if 
any.  This  information  is  to  be  provided 
at  least  72  hours  (11  a.m.  EDT  on 
August  11,  2003)  prior  to  the  date  of  the 
public  meeting.  Identification 
information  is  to  be  provided  to  Dr. 
Bradley  Carpenter  at  202/358-0826  or 
via  e-mail  at  bcarpenter@hq.nasa.gov. 
Failure  to  timely  provide  such 
information  may  result  in  denial  of 
attendance.  Photo  identification  may  be 
required  for  entry  into  the  building. 
Persons  with  disabilities  who  require 
assistance  should  indicate  this  in  their 
message.  Due  to  limited  availability  of 
seating,  members  of  the  public  will  be 
admitted  on  a  first-come,  first-serve 
basis.  News  media  wishing  to  attend  the 
meeting  should  follow  standard 
accreditation  procedures.  Members  of 
the  press  who  have  questions  about 
these  procedures  should  contact  the 
NASA  Headquarters  newsroom  (202/ 
358-1600).  The  agenda  for  the  meeting 
is  as  follows: 

•  Performance  Measures 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  qnd  Space 
Administration. 

|FR  Doc.  03-19370  Filed  7-29-03:  8:45  am] 
BILUNG  CODE  7S1IM)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-087)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 


SUMMARY:  NASA  hereby  gives  notice 
that  the  Keymaster  Technologies,  Inc.,  a 
Delaware  corporation,  has  applied  for 
an  exclusive  license  to  practice  the 
inventions  disclosed  in  NASA  Case  Nos. 
MFS-31898-1  entiUed  "Methods  for 
Identification  and  Verification  Using 
Vacuum  XRF  System"  and  MFS-31886- 
1  entitled  Methods  for  Identification 
and  Verification  Using  Digital 
Equivalent  Data  System."  Written 
objections  to  the  prospective  grant  of  a 
license  should  be  sent  to  Mr.  James  J. 
McGroary,  Patent  Counsel/LSOl, 
Marshall  Space  Flight  Center, 
Huntsville,  AL  35812.  NASA  has  not  yet 
made  a  determination  to  grant  the 
requested  license  and  may  deny  the 
requested  license  even  if  no  objections 
are  submitted  within  the  comment 
period. 

DATES:  Responses  to  this  notice  must  be 
received  by  August  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sammy  A.  Nabors,  Technology  Transfer 
Department/CD30,  Marshall  Space 
Flight  Center,  Huntsville,  AL  35812, 
telephone  (256)  544-5226. 

Dated:  July  17,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  03-19369  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (03-085)] 

Availability  for  Comment;  Draft  Test 
Protocol  for  Detecting  Possible 
Biohazards  in  Martian  Samples 
Returned  to  Earth 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Availability  for  comment. 

SUMMARY:  NASA  has  prepared  a  draft 
protocol  for  the  testing  and  evaluation 
of  samples  that  may  be  returned  from 
Mars  by  future  missions  in  its  Mars 
exploration  program.  This  protocol  is 
designed  to  provide  a  model  method 
whereby  such  samples  can  be  tested  for 
possible  biohazards  that  could  be 
present  if  life  exists  on  Mars.  The 
protocol  has  been  prepared  as  a  draft  to 
guide  the  development  of  both  a  final 
protocol  to  accomplish  biohazard  and 
life-detection  testing,  and  to  aid  in  the 
eventual  design  of  the  facility  or 
facilities  that  will  be  required  to 
accomplish  that  testing.  Public 
comment  on  this  draft  protocol  is  sought 
to  provide  for  refinement  of  the  draft 
and  to  provide  information  for  future 
NASA  planning  efforts. 


A  Mars  sample  return  mission  is  not 
currenUy  scheduled  or  funded  by 
NASA,  but  is  being  considered  as  one 
option  in  planning  future  pathways  for 
the  exploration  of  Mars.  The  draft 
protocol  is  a  pre-decisional  document 
with  respect  to  plaiming  for  a  future 
sample  return  mission. 

This  notice  informs  the  public  of  the 
availability  of  the  draft  protocol  for 
electronic  distribution,  and  solicits 
public  comment. 

During  the  comment  period,  an 
electronic  version  (.pdf)  of  the  NASA 
Conference  Publication,  "A  Draft  Test 
Protocol  for  Detecting  Possible 
Biohazards  in  Martian  Samples 
Returned  to  Earth,"  NASA/CP-2002- 
211842,  is  available  via  internet  at 
http://spacescience.nasa.gov/admin/ 
pubs/marssamples/index.htm,  and  a 
limited  number  of  print  copies  (one  per 
addressee  until  the  supply  is  exhausted) 
is  available  by  writing  to  the  address 
below. 

DATES:  Interested  parties  are  invited  to 
submit  comments  on  this  document  in 
writing  on  or  before  November  28.  2003, 
to  assure  full  consideration  during 
future  planning  for  Mars  exploration 
missions  involving  surface  or  subsurface 
sample  return  missions. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  John  D.  Rummel, 
NASA  Headquarters,  Code  S, 
Washington,  DC  20546-0001. 
Comments  may  also  be  sent  by 
electronic  mail  to: 
marssamples@hq.nasa  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  D.  Rummel.  Code  S,  NASA 
Headquarters,  Washington,  DC  20546- 
0001;  202-358-0702;  electronic  mail: 
marssamples@hq.nasa.gov. 

John  D.  Rummel, 

Planetary  Protection  Officer. 

|FR  Doc.  03-192e7  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  751(M)1-U 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Plan  for  Collection  of 
Meteorites  Issued  Under  the  Antarctic 
Conservation  Act  of  1978,  as  Amended 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  availability  of  a  plan 
for  collection  of  meteorites;  invitation 
for  comments. 

summary:  On  March  31,  2003,  the 
National  Science  Foundation  (NSF) 
issued  a  final  rule  that  authorized  the 
collection  of  meteorites  in  Antarctica  for 
scientific  purposes  only.  These 
regulations  implement  Article  7  of  the 
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received  from 
Western 
parties  are  inv 
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Nadene  G.  Kennedy 

Permit  Officar. 
[FR  Doc.  03-19369 
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F^rotocol  on  Ei  vironmental  Protection  to 
the  Antarctic  '  'reaty  and  are  issued 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  |Meeting 

DATE:  Weeks  o  July  28,  August  4,  11, 

18.  25.  Septem  jer  1.  2003. 

PLACE:  Commii  sioners'  Conference 

Room.  11555  FJockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public 
MATTERS  TO  BE 


and  Closed. 
CONSIDERED: 

Week  of  July  2^,  2003 

There  are  no 
the  Week  of  Ju 


meetings  scheduled  for 
y  28.  2003. 


Week  of  August  4,  2003— Tentative 


There  are  no 


the  Week  of  August  4,  2003. 

Week  of  August  11,  2003 — Tentative 


There  are  no 


meetings  scheduled  for 


meetings  scheduled  for 


the  Week  of  Au  gust  11,  2003. 

Week  of  August  18,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Au  gust  18,  2003. 


Week  of  August  25,  2003— Tentative 

Wednesday,  August  27,  2003 

9:30  a.m.     Briefing  on  License  Renewal 
Program,  Power  Uprate  Activities, 
and  High  Priority  Activities  (Public 
Meeting)  (Contact:  Ho  Nieh,  301- 
415-1721). 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov 

Week  of  September  1,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  1,  2003. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  July  24,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator.  Office  of  the 

Secretary. 

|FR  Doc.  03-19486  Filed  7-28-03;  10:09  am] 

BILUNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

State  of  Wisconsin:  Discontinuance  of 
Certain  Commission  Regulatory 
Authority  Within  the  State 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  agreement  with  the 

State  of  Wisconsin. 

SUMMARY:  On  July  1,  2003,  Dr.  Nils  J. 
Diaz,  Chairman  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  signed  an 
Agreement  and  on  July  3,  2003, 
Governor  Jim  Doyle  of  the  State  of 
Wisconsin  signed  the  Agreement  as 
authorized  by  Section  274b  of  the 
Atomic  Energy  Act,  as  amended  (Act). 
The  Agreement  provides  for  the 
Commission  to  discontinue  its 
regulatory  authority  over  source, 
byproduct  materials  as  defined  in 
Section  lle.(l)  of  the  Act  and  special 


nuclear  materials  (in  quantities  not 
sufficient  to  form  a  critical  mass)  in  the 
State  of  Wisconsin,  and  for  Wisconsin  to 
assume  the  regulatory  authority.  Under 
the  Agreement,  a  person  in  Wisconsin 
possessing  these  materials  is  exempt 
from  certain  Commission  regulations. 
The  exemptions  have  been  previously 
published  in  the  Federal  Register  and 
are  codified  in  the  Commission's 
regulations  as  10  CFR  part  150.  The 
Agreement  is  published  here  as  required 
by  Section  274e  of  the  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  A.  Boiling,  Office  of  State  and 
Tribal  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^001.  Telephone  (301)  415- 
2327  or  e-mail  lab@nrc.gov. 

The  draft  Agreement  was  published  in 
the  Federal  Register  for  comment  once 
a  week  for  four  consecutive  weeks  (see, 
e.g.  68  FR  17090,  April  8,  2003)  as 
required  by  the  Act.  The  public 
comment  period  ended  on  May  8,  2003. 
A  total  of  two  comment  letters  were 
received  and  were  considered  by  the 
NRC  staff.  After  considering  the 
comments,  the  request  for  an  Agreement 
by  the  Governor  of  Wisconsin,  the 
supporting  documentation  submitted 
with  the  request  for  an  Agreement,  and 
its  interactions  with  the  staff  of  the 
Wisconsin  Department  of  Health  and 
Family  Services,  Division  of  Public 
Health,  the  NRC  staff  completed  an 
assessment  of  the  Wisconsin  program. 
Based  on  the  staffs  assessment,  the 
Commission  determined  on  June  30, 
2003,  that  the  proposed  Wisconsin 
program  for  the  control  of  radiation 
hazards  is  adequate  to  protect  public 
health  and  safety,  and  that  it  is 
compatible  with  the  Commission's 
program. 

The  NRC  maintains  an  Agency-wide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  The  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http ://www. nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-415-4737,  or  by 
e-mail  to  pdr@nrc.gov. 

Copies  of  the  comment  analysis  by  the 
NRC  staff,  the  staff  assessment,  and  the 
Commission's  decision  are  also 
available  for  public  inspection  in  the 
NRC's  Public  Docxmient  Room — 
ADAMS  Accession  Numbers: 
ML031530264  and  ML031810191. 
Copies  of  these  docimients  may  be 
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viewed  at  the  NRC  website  at,  http:// 

www.nrc.gov/reading-rm/doc- 

coUections/commission/secys/2003/ 

secy2003-0096/2003-0096scy.html  and, 

http://www.nrc.gov/reading-rm/doc- 

coUections/commission/srm/2003/ 

2003-0096srin.html. 

Dated  at  Rockville,  Mar>'land.  this  22nd 
day  of  July,  2003. 

For  the  Nuclear  Regulator^'  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

Attachment — Agreement  Between  the  United 
States  Nuclear  Regulator^'  Commission  and 
the  State  of  Wisconsin  for  Discontinuance  of 
Certain  Commission  Regulatory  Authority 
and  Responsibility  Within  the  State 
Pursuant  to  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  Amended 

Whereas,  the  United  States  Nuclear 
Regulator\'  Commission  (hereinafter  referred 
to  as  the  Commission)  is  authorized  under 
Section  274  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (hereinafter  referred  to  as 
the  Act),  to  enter  into  Agreements  with  the 
Governor  of  any  State  providing  for 
discontinuance  of  the  regulatory  authority  of 
the  Commission  within  the  State  under 
Chapters  6,  7,  and  8.  and  Section  161  of  the 
Act  with  respect  to  byproduct  materials  as 
defined  in  Sections  lie.  (1)  and  (2)  of  the 
Act.  source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to  form 
a  critical  mass;  and. 

Whereas,  the  Governor  of  the  State  of 
Wisconsin  is  authorized  under  s.  254.335  (1), 
Wisconsin  Statutes,  to  enter  into  this 
Agreement  with  the  Commission;  and. 

Whereas,  the  Governor  of  the  State  of 
Wisconsin  certified  on  August  21,  2002,  that 
the  State  of  Wisconsin  (hereinafter  referred  to 
as  the  State)  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  public 
health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by  this 
Agreement,  and  that  the  State  desires  to  ' 
assume  regulatory  authority  for  such 
materials;  and. 

Whereas,  the  Commission  found  on  June 
30,  2003  that  the  program  of  the  State  for  the 
regulation  of  the  materials  covered  by  this 
Agreement  is  compatible  with  the 
Commission's  program  for  the  regulation  of 
such  materials  and  is  adequate  to  protect 
public  health  and  safety;  and, 

Whereas,  the  State  and  the  Commission 
recognize  the  desirability  and  importcmce  of 
cooperation  between  the  Commission  and  the 
State  in  the  formulation  of  standards  for 
protection  against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission  programs 
for  protection  against  hazards  of  radiation 
will  be  coordinated  and  compatible;  and. 

Whereas,  the  Commission  and  the  State 
recognize  the  desirability  of  the  reciprocal 
recognition  of  licenses,  and  of  the  granting  of 
limited  exemptions  from  licensing  of  those 
materials  subject  to  this  Agreement;  and. 

Whereas,  this  Agreement  is  entered  into 
pursuant  to  the  provisions  of  the  Act:  Now, 
Therefore,  It  is  hereby  agreed  between  the 
Commission  and  the  Governor  of  tl?e  State, 
acting  on  behalf  of  the  State,' as  follows: 


Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II,  IV,  and  V,  the  Commission  shall 
discontinue,  as  of  the  effective  date  of  this 
Agreement,  the  regulatory  authority  of  the 
Commission  in  the  State  under  Chapters  6,  7, 
and  8,  and  Section  161  of  the  Act  with 
respect  to  the  following  materials: 

A.  Byproduct  materials  as  defined  in 
Section  lie.  (1)  of  the  Act; 

B.  Source  materials: 

C.  Special  nuclear  materials  in  quantities 
not  sufficient  to  form  a  critical  mass. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  respect  to: 

A.  The  regulation  of  the  construction  and 
operation  of  any  production  or  utilization 
facility  or  any  uranium  enrichment  facility: 

B.  The  regulation  of  the  export  from  or 
import  into  the  United  States  of  byproduct, 
source,  or  special  nuclear  material,  or  of  any 
production  or  utilization  facility: 

C.  The  regulation  of  the  disposal  into  the 
ocean  or  sea  of  byproduct,  source,  or  special 
nuclear  material -wastes  as  defined  in  the 
regulations  or  orders  of  the  Commission: 

D.  The  regulation  of  the  disposal  of  such 
other  byproduct,  source,  or  special  nuclear 
material  as  the  Commission  from  time  to  time 
determines  by  regulation  or  order  should, 
because  of  the  hazards  or  potential  hazards 
thereof,  not  be  so  disposed  without  a  license 
from  the  Commission: 

E.  The  evaluation  of  radiation  safety 
information  on  sealed  sources  or  devices 
containing  byproduct,  source,  or  special 
nuclear  materials  and  the  registration  of  the 
sealed  sources  or  devices  for  distribution,  as 
provided  for  in  regulations  or  orders  of  the 
Commission: 

F.  The  regulation  of  the  land  disposal  of 
byproduct,  source,  or  special  nuclear 
material  waste  received  from  other  persons; 

G.  The  extraction  or  concentration  of 
source  material  from  source  material  ore  and 
the  management  and  disposal  of  the  resulting 
byproduct  material. 

Article  III 

With  the  exception  of  those  activities 
identified  in  Article  II.  paragraphs  A  through 
D,  this  Agreement  may  be  amended,  upon 
application  by  the  State  and  approval  by  the 
Commission,  to  include  the  additional  areas 
specified  in  Article  II,  paragraphs  E,  F  and  G, 
whereby  the  State  can  exert  regulatory 
authority  and  responsibility  with  respect  to 
those  activities  and  materials. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by  rule, 
regulation,  or  order,  require  that  the 
manufacturer,  processor,  or  producer  of  any 
equipment,  device,  commodity,  or  other 
product  containing  source,  byproduct,  or 
special  nuclear  material  shall  not  transfer 
possession  or  control  of  such  product  except 
pursuant  to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 


Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
subsection  161b  or  161i  of  the  Act  to  issue 
rules,  regulations,  or  orders  to  protect  the 
common  defense  and  security,  to  protect 
restricted  data,  or  to  guard  against  the  loss  or 
diversion  of  special  nuclear  material. 

Article  VI 

The  Commission  will  cooperate  with  the 
State  and  other  Agreement  .States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the  Commission  for 
protection  against  hazards  of  radiation  and  (o 
assure  that  Commission  and  State  programs 
for  protection  against  hazards  of  radiation 
will  be  coordinated  and  compatible.  The 
Slate  agrees  to  cooperate  with  the 
Commission  and  other  Agreement  States  in 
the  formulation  of  standards  and  regulatory 
programs  of  the  Stale  and  the  Commission  for 
protection  against  hazards  of  radiation  and 
will  assure  that  the  Slate's  program  will 
continue  to  be  compatible  with  the  program- 
of  the  Commission  for  the  regulation  of 
materials  covered  by  this  Agreement. 

The  Slate  and  the  Commission  agree  to 
keep  each  other  informed  of  proposed 
changes  in  their  respective  rules  and 
regulations,  and  to  provide  each  other  the 
opportunity  for  early  and  substantive 
contribution  to  the  proposed  changes. 

The  State  and  the  Commission  agree  to 
keep  each  other  informed  of  events, 
accidents,  and  licensee  performance  that  may 
have  generic  implication  or  otherwise  be  of 
regulatory  interest. 

Article  VII 

The  Commission  and  the  State  agree  thai 
it  is  desirable  to  provide  reciprocal 
recognition  of  licenses  for  the  materials  listed 
in  Article  I  licensed  by  the  other  party  or  by 
any  other  Agreement  state.  Accordingly,  the 
Commission  and  the  State  agree  to  develop 
appropriate  rules,  regulations,  and 
procedures  by  which  such  reciprocity  will  be 
accorded. 

Article  VlII 

The  Commission,  upon  its  own  initiative 
after  reasonable  notice  and  opportunity  for 
hearing  to  the  State,  or  upon  request  of  the 
Governor  of  the  State,  may  terminate  or 
suspend  all  or  part  of  this  Agreement  and 
reassert  the  licensing  and  regulatory 
authority  vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1)  such  termination 
or  suspension  is  required  to  protect  public 
health  and  safety,  or  (2)  the  State  has  not 
complied  with  one  or  more  of  the 
requirements  of  Section  274  of  the  Act.  The 
Commission  may  also,  pursuant  to  Section 
274j  of  the  Act.  temporarily  suspend  all  or 
part  of  this  Agreement  if.  in  the  judgement 
of  the  Commission,  an  emergency  situation 
exists  requiring  immediate  action  to  protect 
public  health  and  safety  and  the  State  has 
failed  to  take  necessary  steps.  The 
Commission  shall  periodically  review  this 
Agreement  and  actions  taken  by  the  State 
under  this  Agreement  to  ensure  compliance 
with  Section  274  of  the  Act  which  requires 
a  State  program  to  be  adequate  to  protect 
public  health  and  safety  with  respect  to  the 
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Article  IX 

This  Agree 
August  11.  201 
unless  and  un 
pursuant  to 

Dated  at 
this  Isf  day  o 

For  the  Uni 
Commission 
Nils  J.  Diaz. 
Chairman. 

Dated  at  Ma 
this  3rd  day  ol 

For  the  Staff 
Jim  Doyle. 
Governor. 


t  red  by  the  Agreement  and  to  be 
h  the  Commission's  program. 


rtent  shall  become  effective  on 
I.J.  and  shall  remain  in  effect 
il  such  time  as  it  is  terminated 
icie  VIII. 

ville,  Maryland,  in  triplicate, 
uly.  2003.' 

I  sd  Slates  Nuclear  Regulatory 


At 

Ro(  k 
fl 


lison.  Wisconsin,  in  triplicate, 

luly.2003. 

of  Wisconsin. 
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ission,  Office  of  Filings 
on  Services,  Washington, 


Control  No.  3235-0072 
e  No.  270-060. 


eby  given  that  pursuant 
Reduction  Act  of  1995 
et  seq.)  the  Securities 
Commission 

")  is  soliciting  comments 
on  of  information 
?low.  The  Commission 
this  existing  collection 
to  the  Office  of 
jnd  Budget  for  approval. 
(PMB  Control  No.  3235- 
No.  270-060)  is  used  by 
to  register  securities 

ies  Act  of  1933.  The 
ides  investors  with  the 
fl  irmation  to  make 
( cisions  regarding 

to  the  public.  The 
will  be  public 
le  information  collected 
with  the  Commission  and 
lable.  Form  S-2  takes 
470  burden  hours  to 
filed  by  101  respondents 
,470  burden  hours.  It  is 
25%  of  the  47,470  total 
(11,868  hours)  is  prepared 
.  The  remaining  75%  of 
is  attributed  to  outside 


ffe  red 


he  urs : 


coriiments  are  invited  on:  (a) 
jroposed  collection  of 


information  is  necessary  for  the 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comment  to 
Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549. 

Dated:  luly  22,  2003. 
J.  Lynn  Taylor. 

Assistant  Sacrfitary. 

IFR  Doc.  03-19331  Filed  7-29-03:  8.45  am] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  35-27702] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
(Acf) 

luly  24.  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  dcclaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  18,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 


who  so  requests  will  be  notified  ef  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  August  18,  2003.  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective, 

Entergy  Mississippi,  Inc.  (70-9757) 

Entergy  Mississippi,  Inc.  ("EM"),  308 
Pearl  Street,  Jackson,  Mississippi  39201, 
an  electric  utility  subsidiary  of  Entergy 
Corporation,  a  public  utility  holding 
company  registered  under  the  Act,  has 
filed  a  post  effective  amendment  to  an 
application-declaration  previously  filed 
under  sections  6(a),  7,  9(a),  10,  and 
12(d)  of  the  Act  and  rules  44  and  53 
under  the  Act. 

By  order  dated  December  26,  2000 
(HCAR  No.  27317)  ( '2000  Order  "),  EM 
was  authorized,  among  other  things,  to 
issue  and  sell  up  to  $540  million  of 
EM's  first  mortgage  bonds  ("Bonds") 
and/or  EM's  debentures  ("Debentures") 
through  December  31,  2003 
("Authorization  Period")  with  fees  and 
commissions  associated  with  the  sale  of 
Bonds  or  Debentures  not  to  exceed  2% 
of  the  principle  amoimt  to  be  sold.  By 
order  dated  October,  2,  2002  (HCAR  No. 
27527)  ("2002  Order"),  EM  was 
authorized  to  increase  the  amount  of 
fees  and  commissions  associated  with 
the  sale  of  Bonds  or  Debentures  to 
3.25%  of  the  principle  amount  to  be 
sold. 

EM  now  proposes  to  increase  the 
aggregate  limit  of  Bonds  and/or 
Debentures  it  may  issue  to  S740  million 
through  the  Authorizatfon  Period  under 
the  same  terms  and  conditions  as  those 
granted  in  the  2000  Order  and  the  2002 
Order.  EM  states  that  the  use  of 
proceeds  from  the  additional  issuance 
will  be  used  to  prefund  certain  series  of 
near-term  maturing  debt  and  refund 
certain  series  of  longer-term  maturing 
debt  early. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
J.  Lynn  Taylor, 
Assistant  Secretarv. 
IFR  Doc.  0.3-19328  Filed  7-29-03;  8:45.aml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48219;  File  No.  SR-Amex- 

2003-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Option  Fee  Reductions 

July  23,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  29, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  July  3,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  n^le  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  modify  its 
options  fee  schedule  by  eliminating  the 
options  fee  for  specialist  and  registered 
options  traders  ("ROTs")  transactions  in 
their  allocated  options  resulting  from 
broker-dealer  Auto-Ex  trades.  In 
addition,  this  proposal  also  seeks  an 
increase  of  $0.06  per  option  trade  in  the 
current  options  fee  rebate  for  QQQ 
option  trades  by  specialists,  ROTs  and 
non-member  broker-dealers  in 
connection  with  accommodation  trades 
as  well  as  trades  that  are  part  of 
reversals  and  conversions,  dividend 
spreads,  box  spreads  and  butterfly 
spreads.  The  text  of  the  proposed  rule 
change  is  available  at  the  Amex  and  at 
the  Commission, 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Specialist  Fee  Rebate.  The  Amex 
proposes  to  eliminate  options  fees  for 
specialist  and  ROT  transactions  in  their 
allocated  options  resulting  from  broker- 
dealer  trades,  including  trades  of  away 
market  makers,"*  in  connection  with  the 
Exchange's  Broker-Dealer  Auto-Ex 
Program.^  Specialists  and  ROTs  are 
currently  subject  to  fees  in  connection 
with  executing  Broker-Dealer  Auto-Ex 
orders  of  $0.36  for  equity  options,  $0.36 
plus  any  applicable  licensing  fee  for 
ETF  options  and  $0.31  plus  any 
applicable  licensing  fee  for  index 
options. s 

The  Exchange  recently  increased  a 
number  of  member  fees  to  better  align 
its  fees  with  the  actual  cost  of  delivering 
services  as  well  as  to  reduce  subsidies 
of  these  services.  As  a  result,  specialists 
have  seen  an  increase  in  their  fees  for 
transactions  executed  at  the  Amex.  This 
change  to  the  Exchange's  option  fee 
structure  better  reflects  the  cost  to  the 
Exchange  of  operating  the  options  floor. 
However,  consistent  with  assuring  the 
continued  economic  vitality  of  the 
Exchange,  the  Exchange  believes  the  fee 
specialists  and  ROTs  pay  for  executing 
broker-dealer  orders  in  connection  with 
the  Broker-Dealer  Auto-Ex  Program 
should  be  eliminated.  The  option  fees 
eliminated  for  specialists  and  ROTs 
executing  Broker-Dealer  Auto-Ex  orders 
consist  of  the  options  tremsaction  fee, 
the  options  comparison  fee,  the  options 
floor  brokerage  fee  and  the  options 
licensing  fee  (if  applicable).^  The 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-». 

'The  Exchange  submitted  a  new  Form  19t>-4, 
which  replaces  and  supersedes  the  original  filing  in 
its  entirety. 


*  An  "away  market  maker"  is  a  member  of 
another  national  securities  exchange  registered  as  a 
market  maker  in  an  options  class(es). 

5  On  June  21,  2002,  the  Exchange  filed  with  the 
Commission  a  proposal  to  permit  broker-dealer 
orders  to  be  executed  through  Auto-Ex.  See 
Securities  Exchange  Act  Release  No.  46479 
(SeptemberlO,  2002),  67  FR  58654  (September  17, 
2002). 

^  Broker-dealer  orders  executed  through  Auto-Ex 
are  subject  to  a  $0.50  options  transaction  fee  as  well 
as  an  options  comparison  fee  and  options  floor 
brokerage  fee  so  that  the  total  fee  for  broker-dealer 
Auto-Ex  trades  designated  as  broker-dealer  or  firm 
is  $0.57.  See  Securities  Exchange  Act  Release  No. 
47216  (lanuary  17,  2003),  68  FR  5059  (January  31. 
2003). 

'The  options  marketing  fee  of  $0.40  per  contract 
on  specialist  and  ROT  transactions  is  only  imposed 
on  transactions  involving  customer  orders"  from 
firms  accepting  payment  for  order  flow. 
Accordingly,  the  options  marketing  fee  does  not 
apply  to  transactions  of  specialists  and  ROTs  in 


elimination  of  these  fees  amounts  to 
$0.36  for  equity  options,  $0.36  plus  any 
applicable  options  licensing  fee  for  ETF 
options  and  $0.31  plus  any  applicable 
options  licensing  fee  for  index  options. 
In  this  manner,  the  Exchange  believes 
that  it  cam  better  contribute  to  the 
continued  success  of  the  options  floor 
and  the  Broker-Dealer  Auto-Ex  Program. 
The  Exchange  further  believes  that  the 
proposal  will  provide  specialists  and 
RO'Ts  with  an  incentive  to  attract  away 
market  maker  order  flow  to  the 
Exchange. 

Options  Fee  Rebate  Increase  for  QQQ 
Options.  The  Commission  in  Jime  2002 
approved  an  Exchange  proposal 
providing  for  an  options  fee  rebate  for 
accommodation  trades  ^  as  well  as 
trades  entered  into  as  part  of  a  reversal 
and  conversion,^  dividend  spread  '°  and 
box  spread  "  so  that  the  increase  in  fees 
of  $0.12  per  contract  side  were 
reimbursed.'^  The  Exchange  in  this 
proposal  seeks  to  increase  for  QQQ 
option  trades  the  rebate  from  $0.12  per 
contract  side  to  $0.18  per  contract  side 
as  well  as  to  include  the  "butterfly 
spread" '3  as  an  additional  strategy 
subject  to  the  rebate. 

The  Exchange  believes  that  in 
connection  with  the  trading  of  QQQ 
options,  the  increase  in  the  options  fee 
rebate  should  encourage  specialists  and 


connection  with  executing  Broker-Dealer  Auto-Ex 
orders.  See  Securities  Exchange  Act  Release  No. 
48053  (June  17.  2003),  68  FR  37880  (June  25.  2003). 

"An  "accommodation"  or  "cabinet"  trade  refers 
to  trades  in  listed  options  on  the  Exchange  that  are 
worthless  and  not  actively  traded.  The  Exchange's 
procedure  for  engaging  in  accommodation  or 
cabinet  trades  is  set  forth  in  Amex  Rule  959. 

■' A  "conversion"  is  a  strategy  in  which  a  long  put 
and  a  short  call  with  the  same  strike  price  and 
expiration  date  are  combined  with  long  underlying 
stock  to  lock  in  a  nearly  riskless  profit.  A  "reversal" 
is  a  strategy  in  which  a  short  put  and  long  call  with 
the  same  strike  price  and  expiration  dale  are 
combined  with  short  stock  to  lock  in  a  nearly 
riskless  profit. 

'"A  "dividend  spread"  is  any  trade  done  within 
a  defined  time  frame  in  which  a  dividend  arbitrage 
can  be  achieved  between  any  two  deep-in-the- 
raoney  options. 

"  A  "box  spread"  is  a  spread  strategy  that 
involves  a  long  call  and  short  put  at  one  strike  price 
as  well  as  a  short  call  and  long  put  at  another  strike 
price.  This  is  a  synthetic  long  stock  position  at  one 
strike  price  and  a  synthetic  short  stock  position  at 
another  strike  price. 

'2  See  Securities  Exchange  Act  Release  No.  46026 
(June  4.  2002).  67  FR  40034  (June  1 1 .  2002). 
Pursuant  to  this  order,  the  Exchange  began 
providing  the  options  fee  rebate  in  December  2001. 
See  also  Securities  Exchange  Act  Release  No.  45783 
(April  18.  2002),  67  FR  20851  (April  26.  2002). 

'^  A  "butterfly  spread"  is  an  option  strategy  that 
has  both  limited  risk  and  limited  profit  potential, 
constructed  by  combining  a  bull  spread  and  a  bear 
spread  having  the  same  expiration  date  for  all 
options.  Three  strike  prices  are  involved,  with  the 
lower  two  strikes  being  utilized  in  the  bull  spread 
and  the  higher  two  strikes  in  the  bear  spread.  The 
strategy  may  be  established  with  either  puts  or 
calls. 
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any  time  within  60  days 
Amendment  No.  1  to  the 
( hange,  the  Commission 

abrogate  such  rule 
to  the  Commission 


apf  ears 


IS  necessary  or 
he  public  interest,  for 
f  investors,  or  otherwise 


'*See\5V.S.C. 
'sSeelSU.S.C. 
.">15U.S.C.  78(s 
"17  CFR  240.1 


7  Bf(b). 
7  3f(b)(4). 
)  b)(3)(A)(ii). 
91  -t(f)(2). 


in  the  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2003-51  and  should  be 
submitted  by  August  20,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*' 
J.  Lynn  Taylor, 
Assistant  Secretary, 
|FR  Doc.  03-19290  Filed  7-29-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48221 ;  File  No.  SR-DTC- 
2001-13] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Amending  The  Depository  Trust 
Company's  Policy  Statement  on  the 
Admission  of  Non-U. S.  Entities  as 
Direct  Depository  Participants 

luly  23,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
Julv  23,  2001.  The  Depositorv  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 


'»17CFR200.3O-3(a)(12) 
•15  U.S.C.  78s(b)(l). 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  proposing  to  amend  its  Policy 
Statement  on  the  Admission  of  Non- 
U.S.  Entities  as  Direct  Depository 
Participants  ("Policy  Statement")  to 
eliminate  the  requirement  that  the 
foreign  entity  deposit  with  or  pledge  to 
DTC  special  collateral  having  a  value 
(after  the  imposition  of  specified 
haircuts)  equal  to  50%  of  the  entity's  net 
debit  cap  ("special  collateral 
requirement"). 2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  place  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.-* 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Policy  Statement  was  adopted  by 
DTC  to  establish  admissions  criteria  that 
would  permit  a  well-qualified  foreign 
entity  to  obtain  direct  access  to  DTC's 
services  without  requiring  the  foreign 
entity  to  obtain  financial  guarantees. ' 
The  Policy  Statement  contains  a  number 
of  requirements  that  are  designed  to 
address  the  unique  risks  posed  by  the 
admission  of  foreign  entities.  Under  the 
proposed  rule  change,  all  of  these 
requirements,  except  for  the  special 
collateral  requirement,  would  be 
retained. 

The  special  collateral  requirement 
provides  that  except  for  U.S.  Treasury 


-  A  copy  of  the  text  of  DTC's  proposed  rule 
change  and  attachment  is  available  at  the 
Commission's  Public  Reference  Room  or  through 
DTC. 

^The  Commission  has  modiHed  parts  of  these 
statements. 

■*  DTC's  Policy  Statement  on  its  admission  criteria 
for  non-U. S.  entities  was  first  temporarily  approved 
on  May  9.  1997.  Securities  Exchange  Act  Release 
No.  38600  (May  9,  1997).  62  FR  27086.  Since  then, 
the  non-U. S.  admission  criteria  have  been 
temporarily  approved  several  times.  Securities; 
Exchange  Act  Release  Nos.  40064  (June  3,  1998).  63 
FR  31818;  41466  (May  28.  1999).  64  FR  30077; 
42865  (May  30.  2000).  65  FR  36188;  and  44470 
(June  22,  2001).  66  FR  34972. 
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securities,  securities  posted  as  special 
collateral  receives  a  haircut  of  50%  of 
their  market  value.  Most  importantly, 
the  foreign  entity  does  not  receive  credit 
for  this  special  collateral  in  DTC's 
collateral  monitor;  that  is,  any  net  debit 
or  collateral  needs  have  to  be  supported 
by  the  value  of  other,  non-special 
collateral  (including  securities  received 
by  the  participant  reflecting  DTC's 
customary  haircuts). 

DTC's  collateral  monitor 
systematically  prevents  a  participant 
from  accruing  a  net  debit  that  exceeds 
the  value  of  the  collateral  in  its  account 
by  blocking  any  transaction  that  would 
have  that  effect.  For  this  purpose, 
collateral  includes:  (1)  The  participant's 
deposit  to  the  participants  fund,  (2)  the 
value  of  securities  in  the  participant's 
account  that  it  has  designated  as 
collateral,  and  (3)  the  value  of  securities 
that  are  the  subject  of  deliveries  from 
other  participants.  The  collateral  value 
attributed  to  securities  is  equal  to  their 
market  value  minus  a  "haircut" 
determined  by  DTC.  DTC  believes  that 
the  collateral  monitor  and  its  other  risk 
management  controls  and  procedures 
applicable  to  all  participants,  together 
with  the  other  requirements  of  the 
Policy  Statement,  adequately  limit 
DTC's  exposure  in  the  event  of  the 
failure  to  settle  and  insolvency  of  a 
foreign  participant,  without  the  need  for 
the  special  collateral  requirement. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
DTC  since  the  proposed  rule  change 
will  eliminate  an  unnecessary'  barrier  to 
admission  as  participants  by  well- 
qualified  foreign  entities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  sought  or  received 
comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-DTC-2001-13.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-2001-13 
and  should  be  submitted  by  August  20 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^. 

I.  Lynn  Taylor. 

Assistant  Secretary. 

[FR  Doc.  03-19330  Filed  7-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48220;  File  No.  SR-GSCC- 
2002-03] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to  the 
Revision  of  the  Comparison-Only 
Membership  Application  Approval 
Process 

luly  23.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  22.  2002,  Government  Securities 
Clearing  Corporation  ("GSCC")  -  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
June  25,  2002,  amended  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  items  have  been 
prepared  primarily  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  GSCC's  management  to  approve 
or  reject  comparison-only  membership  ■ 
applications. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 


•v 


M7CFR200.30-3(a)(12). 


'  15U..S.C.  78s(b)(l). 

^On  January  1.  2003.  MBS  Clearing  Corporation 
("MBSCC  ")  was  merged  into  the  Government 
Securities  Clearing  Corporation  (  "GSCr:")  under 
New  York  law.  and  GSCC  was  renamed  the  Fixed 
Income  Clearing  Corporation  ("FICC").  The 
functions  previously  performed  by  GSCC  are  now 
performed  by  the  Government  Securities  Division 
("GSD")  of  FICC.  and  the  functions  previously 
performed  by  MB.SCC  are  now  performed  by  the 
Mortgage-Backed  Securities  Division  ("MBSD")  of 
FICC.  The  GSD  succeeded  to  the  GSCXl  proposed 
rule  change  upon  the  merger  of  MBSCC  and  GSCXI 
To  avoid  confusion  and  maintain  consistency  with 
the  Notice,  in  this  Order,  we  will  continue  to  refer 
to  GSCC  instead  of  the  GSD  of  FICC.  Securities 
Exchange  Act  Release  No.  47015  (Deceml>er  17. 
2002).  67  FR  78531  [File  Nos,  SR-CSCC-2002-09 
and  SR-MBSCC-2002-Oll. 
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,  of  the  most  significant 
se  statements. 3 


(A)  Self-Regi  ilatory  Organization 's 
Statement  o^  the  Purpose  of,  and 
Statutory  Ba  s/s  for,  the  Proposed  Rule 
Change 

In  the  begtining  of  2002,  GSCC 
implemente(  I  various  rule  changes  that 
effectuated  C  ISCC's  new  governance 
structure  resulting  from  the  integration 
of  GSCC  wit  1  The  Depository  Trust  & 
Clearing  Cor  joration.^  As  part  of  the 
new  structui  3,  the  newly  formed  GSCC/ 
MBSCC  Membership  and  Risk 
ManagemenI  Committee  ("Committee") 
was  given  th  j  authority  to  approve  or 
reject  compa  rison-only  and  netting 
membershipjapplications.  Upon  further 
review,  GSCC  has  determined  that  it 
would  be  mc  re  appropriate  for  GSCC 
management  to  approve  or  reject 
applications  for  comparison-only 
membership 

The  propo  ied  rule  change  will  permit 
GSCC  to  effe  :tively  balance  the  interests 
involved  in  t  le  membership  approval 
process,  incl  iding  the  need  for  a 
prudent  revii  fw  of  membership 
applicants  as  well  as  the  need  to  admit 
members  on  i  timely  basis.  This  goal  is 
most  appropriately  met  by  having 
management  approve  GSCC 
comparison-only  membership 
applicants.**  i  iSCC  believes  that,  given 
the  differenc  ;  in  the  level  of  risk  posed 
by  the  two  ty  jes  of  GSCC  membership 
applicants,  o  ily  applications  to  become 
members  of  ( ISCC's  netting  service 
should  requi  e  the  Committee's  review 


and  approva 
GSCC  will 


activate  membership  for 


qualified  applicants  upon  completion  of 


the  requisite 


inancial  and/or  other 


s!  ion 
;  prep;  rei 
;  Exi  ;h 


'The  Commi 
summaries 

'  Securities 
(lanuarv  31.  200^1 
2001-]'3l 

'The  Commiltfe 
to  approve  com 
to  management 
The  purpose  of  I 
to  implement  Ihi 
only  member" 
only  of  the 

"This  is  consi 
employed  by  the 
Corporation 
a  Managing  Dire((t 
may  authorize  a 
Management  to 
applicants  that  nleet 
NSCC  Membersh  p 
Committee  rec( 
approved  non-gubra 

'GSCC'snetti 
guarantee  of  settl 
service  does  not 


np  I 

;  d  ur 


!  comp  iri 


n;  cc: 


operational  r  sviews  and  upon  receipt  of 
all  members!  ip  documentation  as  is 
provided  in  ( ISCC's  rules.  In  addition. 


has  modified  the  text  of  the 
•A  by  GSCC. 

ange  Act  Release  No.  45378 
,  67  FR  6064  |File-No.  SR-GSCC- 


Voted  to  delegate  the  authority 
rison-only  membership  applicants 
ring  its  .March  7.  2002  meeting. 
is  rule  filing  is  to  allow  GSCC's 
change.  The  term  "comparison- 
m^ans  a  member  that  is  a  member 
son  system, 
ent  with  the  process  currently 
National  Securities  Clearing 

The  President  of  NSCC,  or 
or  of  NSCC  Risk  Management, 
ice  President  of  NSCC  Risk 
aJ)prove  non-guaranteed  service 

membership  requirements.  The 
and  Risk  Management 
a  list  showing  the  name  of  each 
nteed  service  member, 
service  provides  for  GSCC's 
ment.  GSCC's  comparison-only 


irg! 


management  will  provide  the 
Committee  with  a  listing  of  comparison- 
only  firms  being  considered  for 
approval  by  management  prior  to 
activating  any  firm's  comparison-only 
membership. 

Consistent  with  these  changes  and  in 
order  to  clarify  relevant  terms  for 
members.  GSCC  is  also  expanding  the 
current  definition  of  "Corporation"  in 
its  Rules.  Going  forward,  "Corporation" 
will  also  mean  "Management,"  unless 
otherwise  indicated,  and  these  terms 
will  be  used  interchangeably. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act "  and  the  rules 
and  regulations  thereunder  applicable  to 
GSCC  because  it  involves  a  change  in 
GSCC's  governance  structure  that  will 
streamline  GSCC's  membership 
application  process.  In  doing  so,  it  will 
allow  GSCC  to  prudently  and  more 
appropriately  assess  the  risk  posed  by  a 
particular  applicant  and  will  allow 
GSCC  to  review  and  approve  applicants 
in  a  timelier  manner. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


•15U.S.C.  78q-l. 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-GSCC-2002-03.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hcirdcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-2002-03  and 
should  be  submitted  by  August  20, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  03-19329  Filed  7-29-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48215;  File  No.  SR-NASD- 
2003-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Requests  for 
Underwriting  Activity  Reports 

July  23,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 


«17CFR200.30-3(a)(12). 
'  15  U..S.C.  78s(b)(l). 
=  17CFR240.19b-4. 
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notice  is  hereby  given  that  on  April  29, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  NASD.  On  May  28,  2003,  NASD 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  On  July  9,  2003, 
NASD  submitted  Amendment  No.  2  to 
the  proposed  rule  change.^  NASD  has 
designated  the  proposed  rule  change  as 
concerned  solely  with  administration  of 
the  self  regulatory  organization  under 
Section  19(b)(3){A)(iii)  of  the  Act  ^  and 
Rule  19b-4(^(3)  thereunder,"  which 
renders  the  proposed  rule  change 
effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD 
Rules  to  require  members  to  submit 
requests  for  Underwriting  Activity 
Reports  ("UARs")  to  the  Market 
Regulation  Department  rather  than  the 
Corporate  Finance  Department.  NASD  is 
also  proposing  to  amend  NASD  Rule 
0120  to  change  the  definition  of 
"NASD."  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  [brackets]. 


■>  See  letter  dated  May  28.  2003.  from  Stephanie 
Dumont.  Associate  General  Counsel,  Office  of 
General  Counsel.  Regulatory  Policy  and  Oversight, 
NASD,  to  Katherine  A.  England.  .Assistant  Director. 
Division  of  Market  Regulation  ("Division"). 
Commission  ("Amendment  No.  1").  In  Amendment 
No.  1,  NASD  amended  the  proposal  to  redefine  the 
term  "NASD"  in  the  proposed  rule  text  and  to 
revise  and  clarif\'  its  discussion  of  thepurpose  of 
the  proposed  rule  change.  The  changes  to  the 
purpose  section  were  subsequently  amended  by 
Amendment  No.  2. 

"  See  letter  dated  )uly  7,  2003,  from  Stephanie 
Dumont,  Associate  General  Counsel,  Office  of 
General  Counsel,  Regulatory  Policy  and  Oversight. 
NASD,  to  Katherine  A.  England.  Assistant  Director, 
Division,  Commission  ("Amendment  No.  2").  In 
Amendment  No.  2,  NASD  amended  the  proposal  to 
include  additional  amendments  to  the  proposed 
rule  text  by,  in  part,  deleting  references  to  NASD 
Regulation.  Inc..  and  to  revise  and  clarify  its 
discussion  of  the  purpose  of  the  proposed  rule 
change. 

M5U.S.C.  78s(b)(3)(A)(iii). 

fil7CFR240.19b-4(f)(3). 

"  For  purposes  of  calculating  the  60-day  period 
within  which  the  Commission  may  summarily 
abrogate  the  proposed  rule  change  under  .Section 
19(b)(3)(C)  of  the  Act,  the  Commission  considers 
the  period  to  commence  on  July  9.  2003,  the  date 
NASD  filed  Amendment  No.  2.  .See  15  U.S.C. 
78s(b)(3)(C). 


0120.  Definitions 

When  used  in  these  Rules,  unless  the 
context  otherwise  requires: 

(a)  through  (i)  No  Change. 

(j)  "NASD" 

■The  term  "NASD"  means,  coUectivelv, 
NASD  Inc.,  NASD  Regulation.  Nasdaq,' 
and  NASD  Dispute  Resolution  [NASD, 
Inc]. 

(k)  through  (q)  No  Change. 
***** 

2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Arrangements 

(a)  No  Change, 
(b)  Filing  Requirements 

(1)  General 

No  member  or  person  associated  with 
a  member  shall  participate  in  any 
manner  in  any  public  offering  of 
securities  subject  to  this  Rule,  Rule  2720 
or  Rule  2810  unless  documents  and 
information  as  specified  herein  relating 
to  the  offering  have  been  filed  with  and 
reviewed  by  NASD  [the  Association). 

(2)  Means  of  Filing 

Documents  or  information  required  by 
this  Rule  to  be  filed  with  NASD  [the 
Association][*]  shall  be  considered  to  be 
filed  only  upon  receipt  by  its  Corporate 
Financing  Department.* 

(3)  Confidential  Treatment 

NASD  [The  Association]  shall  accord 
confidential  treatment  to  all  documents 
and  information  filed  pursuant  to  this 
Rule  and  shall  utilize  such  documents 
and  information  solely  for  the  purpose 
of  review  to  determine  compliance  with 
the  provisions  of  applicable  NASD 
[Association]  Rules  or  for  other 
regulatory  purposes  deemed  appropriate 
by  NASD  [the  Association]. 

(4)  Requirement  for  Filing 

(A)  Unless  filed  by  the  issuer,  the 
managing  underwriter,  or  another 
member,  a  member  that  anticipates 
participating  in  a  public  offering  of 
securities  subject  to  this  Rule  shall  file 
with  NASD  [the  Association]  the 
documents  and  information  with 
respect  to  the  offering  specified  in 
subparagraphs  (5)  and  (6)  below  no  later 
than  one  business  day  after  the  filing  of 
any  of  such  documents: 

(i)  through  (iv)  No  Change. 

(B)  No  offering  of  securities  subject  to 
this  Rule  shall  commence  unless: 

(i)  The  documents  and  information 
specified  in  subparagraphs  (5)  and  (6) 
below  have  been  filed  with  and 
reviewed  by  NASD  [the  Association]; 
and 


*  This  Department  is  located  at  9509  Key  West 
Avenue,  Rockville.  Maryland  20850. 


[iifNASD  [the  Association]  has 
provided  an  opinion  that  it  has  no 
objections  to  the  proposed  underwriting 
and  other  terms  and  arrangements  or  an 
opinion  that  the  proposed  underwriting 
and  other  terms  and  arrangements  are 
unfair  and  unreasonable.  If  NASD's  [the 
Association's]  opinion  states  that  the 
proposed  underwriting  and  other  terms 
and  arrangements  are  unfair  and 
unreasonable,  the  member  may  file 
modifications  to  the  proposed 
underwriting  and  other  terms  and 
arrangements  for  further  review. 

(C)  Any  member  acting  as  a  managing 
underwriter  or  in  a  similar  capacity  that 
has  been  informed  of  an  opinion  by 
NASD  [the  Association],  or  a 
determination  by  the  appropriate 
standing  committee  of  the  Board  of 
Governors,  that  the  proposed 
underwriting  terms  and  arrangements  of 
a  proposed  offering  are  unfair  or 
unreasonable,  and  the  proposed  terms 
and  arrangements  have  not  been 
modified  to  conform  to  the  standards  of 
fairness  and  reasonableness,  shall  notify' 
all  other  members  proposing  to 
participate  in  the  offering  of  that 
opinion  or  determination  at  a  time 
sufficiently  prior  to  the  effective  date  of 
the  offering  or  the  commencement  of 
sales  so  the  other  members  will  have  an 
opportunity  as  a  result  of  specific  notice 
to  comply  with  their  obligation  not  to 
participate  in  any  way  in  the 
distribution  of  a  public  offering 
containing  arrangements,  terms  and 
conditions  that  [which]  are  unfair  or 
unreasonable. 

(5)  Documents  To  Be  Filed 

(A)  The  following  documents  relating 
to  all  proposed  public  offerings  of 
securities  that  are  required  to  be  filed 
under  subparagraph  (b)(4)  above  shall 
be  filed  with  NASD  [the  Association]  for 
review: 

(i)  No  Change. 

(ii)  Three  copies  of  any  proposed 
underwriting  agreement,  agreement 
among  underwriters,  selected  dealers 
agreement,  agency  agreement,  purchase 
agreement,  letter  of  intent,  consulting 
agreement,  partnership  agreement, 
underwriter's  warrant  agreement, 
escrow  agreement,  and  any  other 
document  that  [which]  describes  the 
underwriting  or  other  arrangements  in 
connection  with  or  related  to  the 
distribution,  and  the  terms  and 
conditions  relating  thereto;  and  any 
other  information  or  documents  that 
[which]  may  be  material  to  or  part  of  the 
said  arrangements,  terms  and  conditions 
and  that  [which]  may  have  a  bearing  on 
NASD's  (the  Association's]  review; 

(iii)  No  Change. 
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(iv)  Three  ( opies  of  the  final  ^ 

registration  s\  atement  declared  effective 
by  the  Commission  or  equivalent  final 
offering  docu  nent  and  a  list  of  the 
members  of  t  le  underwriting  syndicate, 
if  not  indicati  d  therein,  and  one  copy  of 
the  executed  brm  of  the  final 
underwriting  documents  and  any  other 
document  sul  imitted  to  NASD  [the 
Association]  or  review. 

(B)  All  doci  iments  that  are  filed  with 
the  Commissi  on  through  the 
Commission'!  Electronic  Data  Gathering 
and  Retrieval  System  shall  be  treated  as 
filed  with  NASD  [the  Association]. 

(6)  Informa  ion  Required  To  Be  Filed 
(A)  Any  pei  son  filing  documents  that 

are  required  t )  be  filed  under  paragraph 
(b)(4)  above  s  lall  provide  the  following 
information  v  ith  respect  to  the  offering 
through  NAS.  ?'s  [the  Association's] 
electronic  fili  ig  system: 

(i)  through  v)  No  Change. 

(vi)  A  detai  ed  explanation  and  any 
documents  re  ated  to  the  modification 
of  any  item  of  underwriting 
compensatior  subsequent  to  the  review 
and  approval  af  such  compensation  bv 
NASD  [the  As  sociation):  and 

(vii)  Any  ot  ler  information  required 
by  NASD's  (tl  e  Association's]  electronic 
filing  system. 

(BlAny  person  filing  documents 
pursuant  to  si  bparagraph  (b)(5)  above 
shall  notify  N  \SD  [the  Association] 
through  its  eh  ctronic  filing  system  that 
the  offering  hi  s  been  declared  effective 
or  approved  b  i'  the  Commission  or  other 
agency  no  late  r  than  one  business  dav 
following  sue  1  declaration  or  approval 
or  that  the  offi  iring  has  been  withdrawn 
or  abandoned  within  three  business 
days  followin  ;  the  withdrawal  or 
decision  to  ab  mdon  the  offering. 

(7)  Offering;;  Exempt  From  Filing 
Notwithstai  ding  the  provisions  of 

subparagraph  (1)  above,  documents  and 
information  r(  lated  to  the  following 
public  offerin  ;s  need  not  be  filed  with 
NASD  [the  As  iociationi  for  review, 
unless  subject  to  the  provisions  of  Rule 
2720.  However,  it  shall  be  deemed  a 
violation  of  this  Rule  or  Rule  2810,  for 
a  member  to  p  anticipate  in  any  way  in 
such  public  ol  ferings  if  the  underwriting 
or  other  arranj  ements  in  connection 
with  the  offeri  ng  are  not  in  compliance 
with  this  Rule  or  Rule  2810,  as 
applicable: 
(A)  through  (G)  No  Change. 

(8)  No  Chan  ;e. 

Peq 


(9)  Offerings 

Documents 
to  all  other  pu 
but  not  limitet 
filed  with  NAl  'D 


review: 


(A)  through 


uired  To  Be  Filed 

uid  information  relating 
)lic  offerings  including, 
to,  the  following  must  be 
(the  Association]  for 


J)  No  Change. 


(10)  Request  for  Underwriting  Activity 
Report 

Notwithstanding  the  availability  of  an 
exemption  from  filing  under 
subparagraph  (b)(7)  of  this  Rule,  a 
member  acting  as  a  manager  (or  in  a 
similar  capacity)  of  a  distribution  of  a 
publicly  traded  subject  [security]  or 
reference  security  that  is  subject  to  SEC 
Rule  101  or  an  "actively-traded" 
security  under  SEC  Rule  101  (except  for 
a  security  listed  on  a  national  securities 
exchange)  shall  submit  a  request  to  the 
Market  Regulation  [Corporate 
Financing]  Department  for  an 
Underwriting  Activity  Report  with 
respect  to  the  subject  security  and/or 
reference  security  in  order  to  facilitate 
compliance  with  SEC  Rules  101,  103,  or 
104,  and  other  distribution-related 
NASDKules  [of  the  Association].  The 
request  shall  be  submitted  at  the  time  a 
registration  statement  or  similar  offering 
document  is  filed  with  the  Corporate 
Financing  Department,  the  SEC,  or  other 
regulatory  agency  or,  if  not  filed  with 
any  regulatory  agency,  at  least  two  (2) 
business  days  prior  to  the 
commencement  of  the  restricted  period 
under  SEC  Rule  101.  The  request  shall 
include  a  copy  of  the  registration 
statement  or  similar  offering  document 
(if  not  previously  submitted  pursuant  to 
subparagraph  (b)(5)  of  this  Rule).  If  no 
member  is  acting  as  managing 
underwriter  of  such  distribution,  each 
member  that  is  a  distribution  participant 
or  an  affiliated  purchaser  shall  submit  a 
request  for  an  Underwriting  Activity 
Report,  unless  another  member  has 
assumed  responsibility  for  compliance 
with  this  subparagraph.  For  purposes  of 
subparagraphs  {h)(10)  [(11)]  and  (11) 
[(12)1,  SEC  Rules  100,  101,  103,  and  104 
are  rules  of  the  Commission  adopted 
under  Regulation  M  and  the  following 
terms  shall  have  the  meanings  as 
defined  in  SEC  Rule  100:  "distribution," 
"distribution  participant,"  "reference 
security,"  "restricted  period,"  and 
"subject  security." 

(11)  Submission  of  Pricing  Information 

A  member  acting  as  a  manager  (or  in 
a  similar  capacity)  of  a  distribution  of 
securities  that  are  listed  on  a  national 
securities  exchange  and  considered  a 
subject  seciu-ity  or  reference  security 
that  is  subject  to  SEC  Rule  101  or  an 
"actively-traded"  security  under  SEC 
Rule  101  or  a  distribution  of  any  other 
secvuities  that  are  considered  "actively- 
traded"  under  SEC  Rule  101  shall 
provide  written  notice  to  the  Market 
Regidation  Department  [of  NASD 
Regulation,  Inc.],  no  later  than  the  close 
of  business  the  day  the  offering 
terminates,  that  includes  the  date  and 


time  of  the  pricing  of  the  offering,  the 
offering  price,  and  the  time  the  offering 
terminated,  which  notice  may  be 
submitted  on  the  Underwriting  Activity 
Report. 

(c)  Underwriting  Compensation  and 
Arrangements 

(1)  through  (2)  No  Change. 

(3)  Items  of  Compensation 

(A)  No  Change. 

(B)  Expenses  customarily  borne  by  an 
issuer,  such  as  printing  costs;  SEC, 
"blue  sky"  and  other  registration  fees; 
NASD  [Association]  filing  fees;  and 
accountant's  fees,  shall  be  excluded 
from  underwriter's  compensation 
whether  or  not  paid  through  an 
underwriter. 

(4)  Determination  of  Whether 
Compensation  Is  Received  in 
Connection  With  the  Offering 

(A)  All  items  of  value  received  or  to- 
be  received  by  the  underwriter  and 
related  persons  during  the  twelve  (12) 
month  period  immediately  preceding 
the  filing  of  the  registration  statement  or 
similar  document,  and  at  the  time  of 
and  subsequent  to  the  public  offering, 
will  be  examined  to  determine  whether 
such  items  of  value  are  underwriting 
compensation  in  connection  with  the 
offering  and,  if  received  during  the  six 
(6)  month  period  immediately  preceding 
the  filing  of  the  registration  statement  or 
similar  document,  will  be  presumed  to 
be  underwriting  compensation  received 
in  connection  with  the  offering, 
provided,  however,  that  such 
presumption  may  be  rebutted  on  the 
basis  of  information  satisfactory  to 
NASD  [the  Association]  to  support  a 
finding  that  the  receipt  of  an  item  is  not 
in  connection  with  the  offering  and 
shall  not  include  cash  discounts  or 
commissions  received  in  connection 
with  a  prior  distribution  of  the  issuer's 
securities. 

(B)  through  (D)  No  Change. 

(E)  Notwithstanding  the  provisions  of 
subparagraph  (3){A)(vi)  above,  financial 
consulting  and  advisory  fees  may  be 
excluded  from  underwriting 
compensation  upon  a  finding  by  NASD 
[the  Association],  on  the  basis  of 
information  satisfactory  to  it,  that  an 
ongoing  relationship  between  the  issuer 
and  the  underwriter  and  related  person 
has  been  established  at  least  twelve  (12) 
months  prior  to  the  filing  of  the 
registration  statement  or  similar 
document  or  that  the  relationship,  if 
established  subsequent  to  that  time,  was 
not  entered  into  in  connection  with  the 
offering,  and  that  actual  services  have 
been  or  will  be  rendered  that  [which] 
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were  not  or  will  not  be  in  connection 
with  or  related  to  the  offering. 

(5)  Valuation  of  Non-Cash 
Compensation 

For  purposes  of  determining  the  value 
to  be  assigned  to  securities  received  as 
underwriting  compensation,  the 
following  criteria  and  procedures  shall 
be  applied: 

(A)  No  underwriter  and  related  person 
may  receive  a  security  or  a  warrant  for 

a  security  as  compensation  in 
connection  with  the  distribution  of  a 
public  offering  that  is  different  than  the 
security  to  be  offered  to  the  public 
unless  the  security  received  as 
compensation  has  a  bona  fide 
independent  market,  provided, 
however,  that: 

(i)  In  exceptional  and  unusual 
circumstances,  upon  good  cause  shown, 
such  arrangement  may  be  permitted  by 
NASD  [the  Association];  and 

(ii)  No  Change. 

(B)  through  (D)  No  Change. 

(6)  Unreasonable  Terms  and 
Arrangements 

(A)  No  member  or  person  associated 
with  a  member  shall  participate  in  any 
manner  in  a  public  offering  of  securities 
after  any  arrangement  proposed  in 
connection  with  the  public  offering,  or 
the  terms  and  conditions  relating 
thereto,  has  been  determined  to  be 
unfair  or  unreasonable  pursuant  to  this 
Rule  or  inconsistent  with  any  By-Law  or 
any  Rule  or  regulation  of  NASD  (the 
Association], 

(B)  Without  limiting  the  foregoing,  the 
following  terms  and  arrangements, 
when  proposed  in  connection  with  the 
distribution  of  a  public  offering  of 
securities,  shall  be  unfair  and 
uiueasonable: 

(i)  through  (iv)  No  Change. 

(v)  Any  "tail  fee"  arrangement  granted 
to  the  underwriter  and  related  persons 
that  has  a  duration  of  more  than  two  (2) 
years  from  the  date  the  member's 
services  are  terminated,  in  the  event  that 
the  offering  is  not  completed  in 
accordance  with  the  agreement  between 
the  issuer  and  the  underwriter  and  the 
issuer  subsequently  consummates  a 
similar  transaction,  except  that  a 
member  may  demonstrate  on  the  basis 
of  information  satisfactory  to  NASD  [the 
Association]  that  an  arrangement  of 
more  than  two  (2)  years  is  not  unfair  or 
unreasonable  under  the  circumstances. 

(vi)  through  (xv)  No  Change. 

(C)  No  Change. 

(7)  through  (8)  No  Change. 

(d)  Exemptions.  Pursuant  to  the  Rule 
9600  Series,  NASD  [the  Association] 
may  exempt  a  member  or  person 
associated  with  a  rtefliber  fi"om  the 


provisions  of  this  Rule  for  good  cause 
shown. 


4200.  Definitions 

(a)  For  purposes  of  the  Rule  4000 
Series,  unless  the  context  requires 
otherwise: 

(1)  through  (29)  No  Change. 

(30)  "Normal  unit  of  trading"  means 
100  shares  of  a  security  unless,  with 
respect  to  a  particular  security,  NASD 
[the  Association]  determines  that  a 
normal  unit  of  trading  shall  constitute 
other  than  100  shares.  If  a  normal  unit 
of  trading  is  other  than  100  shares,  a 
special  identifier  shall  be  appended  to 
the  issuer's  Nasdaq  symbol. 

(31)  through  (36)  No  Change. 

(37)  "Underwriting  Activity  Report" 
is  a  report  provided  by  the  Market 
Regulation  Department  [Corporate 
Financing  Department  of  NASD 
Regulation,  Inc.]  in  connection  with  a 
distribution  of  securities  subject  to  SEC 
Rule  101  pursuant  to  Rule  2710(b)(ll) 
and  includes  forms  that  are  submitted 
by  members  to  comply  with  their 
notification  obligations  under  Rules 
4614,4619,  and  4623. 

(b)  No  Change. 


6540.  Requirements  Applicable  to 
Market  Makers 

(a)  Market-maker  participation  in  the 
OTCBB  is  voluntary  and  open  to  any 
NASD  [Association]  member  firm  that 
satisfies  the  financial/operational 
requirements  applicable  to  member 
firms  engaged  in  over-the-counter 
market  making;  subscribes  to  Level  3 
Nasdaq  Workstation  service;  and 
demonstrates  compliance  with  (or 
qualifies  for  an  exception  ft-om)  SEC 
Rule  15c2-ll  at  the  time  of  initiating  (or 
resuming)  the  quotation  of  any  OTCBB- 
eligible  security  in  the  Service.  Rule 
6740  sets  forth  the  procedure  for 
demonstrating  compliance  with  SEC 
Rule  15c2-ll. 

(b)  through  (c)  No  Change. 

(d)  OTCBB-eligible  seciu-ities  that 
meet  the  frequency  of  quotation 
requirement  for  the  so  called 
"piggyback"  exception  in  SEC  Rule 
15c2-ll(f)(3)(i)  are  identified  in  the 
Service  as  "active"  securities.  A 
member  can  commence  market  making 
in  any  active  security  by  registering  as 
a  market  maker  through  a  Nasdaq 
Workstation  at  the  firm.  In  all  other 
instances,  a  member  must  follow  the 
procedure  contained  in  this  Rule  to 
become  qualified  as  a  market  maker  in 
a  particular  OTCBB-eligible  security.* 


■  No  change  to  text  of  footnote. 


(1)  Permissible  Quotation  Entries 

(A)  through  (C)  No  Change. 

(D)  Any  member  that  intends  to  be  a 
distribution  participant  in  a  distribution 
of  securities  subject  to  SEC  Rule  101,  or 
is  an  affiliated  purchaser  in  such 
distribution,  and  is  entering  quotations 
in  an  OTCBB-eligible  security  that  is  the 
subject  security  or  reference  security  of 
such  distribution  shall,  unless  another 
member  has  assumed  responsibility  for 
compliance  with  this  paragraph: 

(i)  and  (ii)  No  Change. 

(iii)  Provide  written  notice  to  the 
Corporate  Financing  Department  Jof 
NASD  Regulation,  Inc.)  of  its  intention 
to  impose  a  penalty  bid  or  to  conduct 
syndicate  cox'ering  transactions 
pursuant  to  SEC  Rule  104  prior  to 
imposing  the  penalty  bid  or  engaging  in 
the  first  syndicate  covering  transaction. 
Such  notice  shall  include  information  as 
to  the  date  the  penalty  bid  or  first 
syndicate  covering  transaction  will 
occur;  and 

(iv)  Provide  written  notice  to  the 
Market  Regulation  Department  [of 
NASD  Regulation,  Inc.]  by  the  close  of 
business  on  the  day  the  offering 
terminates  that  includes  the  date  and 
time  of  the  pricing  of  the  offering,  the 
offering  price,  and  the  time  the  offering 
terminated. 

(E)  The  written  notice  required  bv 
subparagraphs  fc/j((b)](l)(D)(i),  (iii)  and 
(iv)  of  this  Rule  may  be  submitted  on 
the  Underwriting  Activity  Report 
provided  by  the  Market  Regulation 
Department.  [Corporate  Financing 
Department  of  NASD  Regulation.  Inc.] 

(F)  For  purposes  of  subparagraph 
/d;[(b)](l)(D),  SEC  Rules  100,  101.  103 
and  104  are  rules  of  the  Commission 
adopted  under  Regulation  M  and  the 
following  terms  shall  have  the  meanings 
as  defined  in  SEC  Rule  100:  "affiliated 
purchaser,"  "distribution," 
"distribution  participant,"  "penalty 
bid,"  "reference  security,"  "restricted 
period,"  "stabilizing,"  "subject 
security,"  and  "syndicate  covering 
transaction." 

(2)  Impermissible  Quotation  Entries 

(A)  No  Change. 

(B)  No  member  or  person  associated 
with  a  member  shall  enter  into  the 
Service  a  priced  bid  and/or  offer,  an 
unpriced  indication  of  interest 
(including  "bid  wanted"  or  "offer 
wanted"  indications),  or  a  bid  or  offer 
accompanied  by  a  modifier  to  reflect 
unsolicited  customer  interest  in  any 
security  of  an  issuer  that  does  not  make 
filings  with  the  [Securities  and 
Exchange]  Commission  through  the 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  ("EDGAR")  system  {or  in 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Ba;  is  for,  the  Proposed  Rule 
Change 

In  its  filing 
NASD  inciu 
the  purpose 
proposed  rul 
comments  it 
rule  change, 
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in  Iterh  IV  b 
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of  the  most  significant 
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things, 
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-. jt  them  in  complying 
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lOl.  A  member  must  request  a  UAR  at 
the  time  a  registration  statement  or 
similar  offering  document  is  filed  with 
the  Corporate  Financing  Department, 
the  Commission,  or  other  regulatory 
agency  or,  if  not  filed  with  any 
regulatory  agency,  at  least  two  business 
days  prior  to  the  commencement  of  the 
restricted  period  under  SEC  Rule  101. 

Since  June  2002,  NASD  staff  has 
asked  that  members  submit  their 
requests  for  UARs  to  the  Market 
Regulation  Department  rather  than  the 
Corporate  Financing  Department.  NASD 
staff  believes  that  the  Market  Regulation 
Department  is  better  suited  to  handle 
member  UAR  requests  because  the 
Market  Regulation  Department  has  more 
timely  access  to  market  information. 
Accordingly.  NASD  staff  is  proposing 
amendments  to  NASD  Rules  to  require 
that  members  submit  a  request  for  a 
UAR  to  the  Market  Regulation 
Department  instead  of  the  Corporate 
Financing  Department.  NASD 
represents  that  the  proposed  rule  change 
would  not  affect  the  substantive  content 
of  UAR  requests,  the  manner  in  which 
a  request  can  be  submitted  (e.g.,  via 
mail,  e-mail,  or  fax),  or  the  time  period 
associated  with  a  request. 

Finally,  NASD  no  longer  refers  to 
itself  or  its  subsidiary,  NASD 
Regulation,  Inc..  using  their  full 
corporate  names,  "the  Association," 
"the  NASD  "  or  "NASD  Regulation, 
Inc."  Instead,  NASD  uses  "NASD" 
unless  otherwise  appropriate  for 
corporate  or  regulatory  reasons. 
Accordingly,  NASD  proposes  to  replace 
several  references  to  "the  Association" 
and  "the  NASD"  in  the  text  of  the 
proposed  rule  change  with  "NASD"  and 
to  delete  several  references  to  "NASD 
Regulation,  Inc."  Although  NASD  is 
proposing  to  delete  the  name  "NASD 
Regulation,  Inc.,"  NASD  represents  that 
NASD  Regulation,  Inc.  will  continue  to 
perform  the  functions  described  in  the 
rule." 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act.'*  which 
requires,  among  other  things,  that  NASD 
rules  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
believes  that  the  proposed  rule  change 
will  improve  processing  of  UAR 
requests  by  NASD. 


ai  sist 


^  See  Amendment  No.  2.  supra  note  4. 
» 15  U..S.C.  78o-3(b)(6).  jj 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

.  Written  comments  "were  neither  ■ 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  has  designated  the  proposed 
rule  change  as  administrative  under 
Section  19(b)(3)(A)  of  the  Act '"  and 
subparagraph  (f)(3)  of  Rule  19b-4 
thereunder,'!  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  of  the  filing,  the  Commission  may 
summarily  abrogate  this  proposed  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.'- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


'"ISU.S.r.  78s(b)(3)(A). 

"17CFR240.19b-4(f)(3). 

'-  For  purposes  of  calculating  the  60-dav  period 
within  which  the  Commission  mav  summarily 
abrogate  the  proposed  rule  change  under  Section 
19(b)(3)(C)  of  the  Act.  the  Commission  considers 
the  period  to  commence  on  July  9.  2003,  the  date 
NASD  filed  Amendment  No.  2.  See  15  U.S.C. 
78s(bK3)(C). 
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the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  nimiber 
SR-NASD-2003-75  and  should  be 
submitted  by  August  20,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[PR  Doc.  03-19291  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4426] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Circle  of  Bliss:  Buddhist  Meditational 
Art" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat, 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  Delegation  of  Authority 
No.  236  of  October  19,  1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "The  Circle 
of  Bliss:  Buddhist  Meditational  Art," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Los  Angeles 
County  Museum  of  Art,  Los  Angles,  CA, 
from  on  or  about  October  5,  2003,  to  on 
or  about  January  4,  2004  and  the 
Columbus  Museum  of  Art,  Columbus, 
OH,  fi-om  on  or  about  February  8,  2004, 
to  on  or  about  May  9,  2004,  and  at 
possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMA-PON  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 


"  17  CFR  200.30-3(a)(12). 


44,  301  4th  Street  SW.,  Room  700. 
Washington,  DC  20547-0001. 

Dated:  July  22,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  03-19433  Filed  7-29-03;  8:45  am] 
BILUNG  CODE  4710-08-P 


DEPARTMENT  OF  STATE. 

[Public  Notice  4427] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  "El 
Greco" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  and  Delegation  of 
Authority  No.  257  of  April  15,  2003  [68 
FR  19875),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"El  Greco,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Metropolitan  Museum  of  Art,  New  York, 
NY  ft'om  on  or  about  September  29, 
2003  to  on  or  about  January  11,  2004, 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  July  25,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 
[FR  Doc.  03-19419  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4710-0»-l> 


DEPARTMENT  OF  STATE 

[Public  Notice  4425] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:    The 
Heart  of  Spain" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.\  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  Delegation  of  Authority 
No.  236  of  October  19,  1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "The  Heart  of 
Spain,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  1 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Alexandria  Museum  of  Art,  Alexandria, 
LA,  from  on  or  about  September  1.  2003, 
to  on  or  about  November  30,  2003,  and 
at  possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Juliaime 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington.  DC  20547-0001, 

Dated:  July  22,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
of  State. 
[FR  Doc.  03-19432  Filed  7-29-03;  8:45  am) 

BILLING  CODE  4710-08-P 
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DEPARTMENT  OF  STATE 

[Public  Noticej  4423] 

United  States-Egypt  Science  and 
Technology  Joint  Board;  Public 
Announcemfnt  of  a  Science  and 
Technology  Program  for  Competitive 
Grants  To  Support  International, 
Collaborativ«  Projects  in  Science  and 
Technology  Between  U.S.  and 
Egyptian  Cof  perators 


August  4.  20O3 
AGENCY:  U.S. 
ACTION:  Notic 


Department  of  State. 


EFFECTIVE  DATE:  August  4.  2003. 
FOR  FURTHER  NFORMATION,  CONTACT: 
Joan  Mahone  ^  Program  Administrator. 
U.S. — Egypt  J  icience  and  Technology 
Grants  Program.  U.S.  Embassy,  Cairo/ 
ECPO,  Unit  6 1900,  Box  6.  AP'O  AE 
09839-4900:  jhone:  011-(20-2)  797- 
2925;  fax:  Oil -{20-2)  797-3150;  E-mail: 
wahoneyjm®  >tate.gov. 

The  2003  Pogram  Announcement, 
including  pro  aosal  guidelines,  will  be 
available  star  ing  August  4,  2003  on  the 
Joint  Board  V\  eb  site: 
vvvvH'. usemba  •sy.egnet.net/usegypt/ 
joint-st.htm. 

SUPPLEMENTAI  lY  INFORMATION:  Authority: 
This  program  is  established  under  22 
U.S.C.  2656d  and  the  Agreement  for 
Scientific  anc  Technological 
Cooperation  1  etween  the  Government  of 
the  United  Sti  ites  of  America  and  the 
Government  c  f  the  Arab  Republic  of 
Egypt.  A  solicitation  for  this  program 
will  begin  Au  ^ust  4,  2003.  This  program 
will  provide  nodest  grants  for 
successfully  c  jmpetitive  proposals  for 
binational  col  aborative  projects  and 
other  activitie  >  submitted  by  U.S.  and 
Egyptian  expt  rts.  Projects  must  help  the 
United  States  and  Egypt  utilize  science 
and  apply  tec  mology  by  providing 
opportunities  to  exchange  ideas, 
information,  s  dlls.  and  techniques,  and 
to  collaborate  on  scientific  and 
technological  gndeavors  of  mutual 
interest  and  b  (nefit.  Proposals  which 
fully  meet  the  submission  requirements 
as  outlined  in  the  Program 
Announcemei  it  will  receive  peer 
reviews.  Prop  )sals  considered  for 
funding  in  Fis  cal  Year  2004  must  be 
postmarked  b  '  November  4,  2003.  All 
proposals  wil  be  considered;  however, 
special  consic  eration  will  be  given  to 
proposals  that  address  priority  areas 
defined/apprc  ved  by  the  Joint  Board. 
These  include  priorities  in  the  areas  of 
information  tf  chnology,  environmental 
technologies,  jiotechnology,  energy, 
standards  and  metrology,  and 
manufacturinj  technologies.  More 
information  o)  i  these  priorities  and 


copies  of  the  Program  Annpuncement/ 
Application  may  be  obtained  by  request. 

Dated:  July  25,  2003. 
Kay  Anske, 

Director.  Office  of  Science  and  Technology 
Cooperation,  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 
Affairs  and.  Chair.  U.S.-Egypt  S&T  Joint 
Board,  Department  of  State. 

|FR  Doc.  03-19428  Filed  7-29-03;  8:45  ami 

BILUNG  CODE  4710-09-P 


DEPARTMENT  OF  STATE 

[Public  Notice:  4424] 

United  States-Egypt  Science  and 
Technology  Joint  Board;  Public 
Announcement  of  a  Science  and 
Technology  Program  for  Competitive 
Grants  to  Support  Junior  Scientist 
Development  Visits  by  U.S.  and 
Egyptian  Scientists 

.'\ugust  11.  2003. 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

EFFECTIVE  date:  August  11,  2003. 
FOR  FURTHER  INFORMATION,  CONTACT: 

Joan  Mahoney.  Program  Administrator, 
U.S. — Egypt  Science  and  Technology 
Grants  Program,  U.S.  Embassy,  Cairo/ 
ECPO,  Unit  64900,  Box  6,  APO  AE 
09839-4900;  phone:  011-(20-2)  797- 
2925;  fax;  011-{202}  797-3150;  E-mail: 
mahoneyjm@state.gov 

The  2003  Program  guidelines  for 
Junior  Scientist  Development  visits  will 
be  available  starting  August  11,  2003  on 
the  Joint  Board  web  site:  http:// 
www.usembassy.egnet.net/useg^'pt/ 
joint-st.htm. 
SUPPLEMENTARY  INFORMATION: 

Authority:  This  program  is  established 
under  22  U.S.C.  2656d  and  the  Agreement  for 
Scientific  and  Technological  Cooperation 
between  the  Government  of  the  United  States 
of  America  and  the  Government  of  the  Arab 
Republic  of  Egypt. 

A  solicitation  for  tliis  program  will 
begin  August  11,  2003.  This  program 
will  provide  modest  grants  for 
successfully  competitive  proposals  for 
development  visits  by  Junior  American 
Scientists  to  Egypt;  and  Junior  Egyptian 
Scientists  to  the  United  States. 

Applicants  must  be  scientists  who 
have  received  their  PhD  within  the  past 
ten  years  or  for  U.S.  applicants  only 
may  be  currently  enrolled  in  a  PhD 
program.  Proposals  considered  for 
funding  must  be  postmarked  by  October 
28.  200^3.  All  proposals,  which  hilly 
meet  the  submission  requirements,  will 
be  considered;  however,  special 
consideration  will  be  given  to  proposals 
in  the  areas  of  Biotechnology,  Standards 


and  Metrology,  Environmental 
Technologies,  Energy,  Manufacturing   ■ 
Technologies  and  Information 
Technology.  More  information  on  these 
priorities  and  copies  of  the  Program 
Announcement/ Application  may  be 
obtained  upon  request. 

Dated:  July  25.  2003. 
Kay  Anske, 

Director.  Office  of  Science  and  Technology 
Cooperation.  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 
Affairs,  and  Chair,  U.S.— Egypt  SB-T Joint 
Board.  Department  of  State. 
[PR  Doc.  03-19431  Filed  7-29-03:  8:45  am] 

BILLING  CODE  4710-09-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4428] 

Bureau  of  Nonprolif eration;  Imposition 
of  Nonproliferation  Measures  on  an 
Entity  in  China,  Including  a  Ban  on 
U.S.  Government  Procurement 

AGENCY:  Bureau  of  Nonproliferation, 
Department  of  State. 
action:  Notice. 

SUMMARY:  The  U.S  Government  has 
determined  that  a  foreign  entity  has 
engaged  in  missile  technology 
proliferation  activities  that  require  the 
imposition  of  measures  pursuant  to 
E.xecutive  Order  12938  of  November  14, 
1994,  as  amended  by  Executive  Order 
13094of  July  28,  1998. 
EFFECTIVE  DATE:  July  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen, 
Office  of  Chemical,  Biological,  and 
Missile  Nonproliferation,  Bureau  of 
Nonproliferation.  Department  of  State, 
(202-647-1142).  On  import  ban  issues: 
Rochelle  Stern,  Chief,  Policy  Planning 
and  Program  Management,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  (202-622-2500).  On  U.S. 
Government  procurement  ban  issues: 
Gladys  Gines,  Office  of  the  Procurement 
Executive,  Department  of  State,  (703- 
516-1691). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authorities  vested  in  the  President 
by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.) 
(lEEPA),  the  National  Emergencies  Act 
(50  U.S.C.  1601  et  seq.),  the  Arms 
Export  Control  Act  (22  U.S.C.  2751  et 
seq.),  and  section  301  of  title  3,  United 
States  Code,  and  Executive  Order  12938 
of  November  14,  1994,  as  amended,  the 
U.S.  Government  determined  on  July  21, 
2003,  that  the  following  Chinese  person 
has  engaged  in  proliferation  activities 
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that  require  the  imposition  of  measures 
pursuant  to  sections  4(b),  4(c),  and  4(d) 
of  Executive  Order  12938:  China 
Precision  Machinery  Import/Export 
Corporation  (CPMIEC) 

Accordingly,  pursuant  to  the 
provisions  of  Executive  Order  12938, 
the  following  measures  are  imposed  on 
this  entity,  its  subunits,  and  successors: 

1.  All  departments  and  agencies  of  the 
United  States  Government  shall  not 
procure  or  enter  into  any  contract  for 
the  procurement  of  any  goods, 
technology,  or  services  from  these 
entities  including  the  termination  of 
existing  contracts; 

2.  All  departments  and  agencies  of  the 
United  States  Government  shall  not 
provide  any  assistance  to  these  entities, 
and  shall  not  obligate  further  funds  for 
such  purposes; 

3.  The  Secretary  of  the  Treasury  shall 
prohibit  the  importation  into  the  United 
States  of  any  goods,  technology,  or 
services  produced  or  provided  by  these 
entities,  other  than  information  or 
informational  materials  within  the 
meaning  of  section  203(b)(3)  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1702(b)(3)). 

These  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  as  provided  in  Executive  Order 
12938. 

In  addition,  pursuant  to  section 
126.7(a)(1)  of  the  International  Traffic  in 
Arms  Regulations,  it  is  deemed  that 
suspending  the  above-named  entity 
from  participating  in  any  activities 
subject  to  Section  38  of  the  Arms  Export 
Control  Act  would  be  in  furtherance  of 
the  national  security  and  foreign  policy 
of  the  United  States. 

Therefore,  until  further  notice,  the 
Department  of  State  is  hereby 
suspending  all  licenses  and  other 
approvals  for:  (a)  Exports  and  other 
transfers  of  defense  articles  and  defense 
services  from  the  United  States;  (b) 
transfers  of  U.S. -origin  defense  articles 
and  defense  services  from  foreign 
destinations:  and  (c)  temporary'  import 
of  defense  articles  to  or  from  the  above- 
named  entity. 

Moreover,  it  is  the  policy  of  the 
United  States  to  deny  licenses  and  other 
approvals  for  exports  and  temporary 
imports  ofldefense  articles  and  defense 
services  destined  for  this  entity. 

Dated:  July  24.  2003. 
Susan  F.  Burk, 

Acting  Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
(FR  Doc.  03-19417  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4710-25-U 


DEPARTMENT  OF  STATE 


[Public  Notice  4422] 


ACTION:  Notice  of  availability  of  advisory 
circular. 


Notice  of  Receipt  of  Application  for 
Presidential  Permit  for  the 
Construction  of  a  New  International 
Border  Crossing 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  from  the  Maine  Department 
of  Transportation  for  a  Presidential 
Permit  seeking  authorization  for  the 
construction,  operation  and 
maintenance  of  an  international  bridge 
between  Calais,  Maine  and  St.  Stephen, 
New  Brunswick,  Canada.  The  proposed 
four  lane  bridge  would  be  located 
approximately  1.5  miles  from  the 
existing  Milltown  international 
crossing. 

The  Department's  jurisdiction  with 
respect  to  this  application  is  based  upon 
Executive  Order  11423,  dated  August 
16,  1968,  as  amended,  and  the 
International  Bridge  Act  of  1972,  (33 
U.S.C.  535  et  seq.). 

As  required  by  E.O.  11423,  the 
Department  is  circulating  this 
application  to  concerned  agencies  for 
comment. 

Interested  persons  may  submit  their 
views  regarding  this  application  in 
writing  by  September  10,  2003  to  Ms. 
Evelyn  Wheeler,  Economic  Officer. 
Office  of  Canadian  Affairs.  Room  3917, 
Department  of  State,  2201  C  St.  N\V., 
Washington,  DC  20520. 

The  application  and  related 
documents  made  part  of  the  record  to  be 
considered  by  the  Department  of  State 
in  connection  \yith  this  application  are 
available  for  review  in  the  Office  of 
Canadian  Affairs  during  normal 
business  hours  throughout  the  comment 
period. 

Any  questions  related  to  this  notice 
may  be  addressed  to  Ms.  Wheeler  at  the 
above  address  or  by  fax  at  (202)  647- 
4088. 

Dated:  July  25,  2003. 

Terry  A.  Breese, 

Director.  Office  of  Canadian  Affairs. 
Department  of  State. 

[FR  Doc.  03-19427  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4710-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular;  Turbine  Engine 
Continued  Rotation  and  Rotor  Locking 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  Advisory  Circular  (AC) 
Number  33. 74/92-1  A,  Turbine  Engine 
Continued  Rotation  and  Rotor  Locking. 
DATES:  The  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  issued  AC  33.74/92-lA  on  July 
23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Bouthillier,  Engine  and  Propeller 
Standards  Staff,  ANE-110.  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  telephone:  (781)  23&-7120;  fax: 
(781)  238-7199;  e-mail:  " 
marc.bouthiUier@faa.gov.  The  subject 
AC  is  available  on  the  Internet  at  the 
following  address:  http:// 
^^■\^■vi■.  a  inveb.fao.gov/rgl. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  a  notice  in  the  Federal 
Register  on  July  23.  2002  (67  FR  48246) 
to  announce  the  availability  of  the 
proposed  AC  and  invite  interested 
parties  to  comment. 

Background 

This  AC  provides  guidance  and 
acceptable  methods,  but  not  the  only 
methods,  that  may  be  used  to 
demonstrate  compliance  with  the 
continued  rotation  and  rotor  locking 
requirements  of  §§  33.74  and  33.92. 

(Authority:  49  U.S.C.  106(g),  40113, -44701- 
44702.  44704.) 

Issued  in  Burlington.  Massachusetts,  on 
Itily  23.  2003. 

Francis  A.  Favara, 

Assistant  Manager,  Engine  and  Propeller    - 
Directorate.  Aircraft  Certification  Service. 
(FK  Doc.  03-19407  Filed  7-29-03;  8:45  am]  - 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requests  (ICR)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  the  currently  approved       ^ 
collections.  The  ICR  describes  the 
nature  of  the  information  collections 
and  the  expected  burden.  The  Federal 
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Register  no  :ices  with  a  60-day  comment 
period  solic  iting  comments  on  the 
following  ci  Dllections  of  information 
were  published  on  April  17.  2003  on 
page  19066 

DATES:  Comments  must  be  submitted  on 
or  before  Aiigust  29,  2003. 
FOR  FURTHE  » INFORMATION  CONTACT:  Judy 
Street  on  (2p2)  267-9895. 
SUPPLEMENIARY  INFORMATION: 

Federal  Av  ation  Administration  (FAA) 

1 .  Title:  1  ype  Certification  Procedures 
for  Changec  Products. 

Type  ofF  squest:  Extension  of  a 
currently  aj  proved  collection, 

0^fB  Con  trol  Number:  2120-0657. 

Fonns(s):  N/A 

Affected  .  'ublic:  A  total  of  2,558 
applicants. 

Abstract:  This  collection  requires  that 
applicants  c  omply  with  the  latest 
regulations  n  effect  on  the  date  of 
application  "or  amended  Type 
Certificates  )r  Supplemental  Type 
Certificates  or  aeronautical  products. 
They  now  n  lay  incur  an  additional 
incremental  administrative  cost  to 
determine  t  le  level  of  significance  of 
the  product  change. 

Estimatec  Annual  Burden  Hours:  An 
estimated  li  i,815  hours  annually. 

2.  Title:  N  oise  Certification  Standards 
for  Subsonii  Jet  Airplanes  and  Subsonic 
Transport  C  itegory  Large  Airplanes. 

Tyf.  ?  of  Request:  Extension  of  a 
currently  ap  aroved  collection. 

OMB  Con  ml  Number:  2120-0659. 

Forms(s)  1 J/A. 

Affected  /  ublic:  A  total  of  10 
applicants. 

Abstract:  jections  A36.5.2  and 
A36.5.2.5  of  the  Federal  Aviation 
Administrat  on  (FAA)  noise  certificate 
standards  fo  r  subsonic  jet  airplanes  and 
subsonic  transport  category  large 
airplanes  [\4  CFR  part  36)  contain 
information  collection  requirements. 
The  information  collected  is  needed  for 
the  applicant's  noise  certification 
compliance  pport  in  order  to 
demonstrate  compliance  with  part  36. 

Estimated  Annual  Burden  Hours:  An 
estimated  1, 550  hours  annually. 

3.  Title:  Fnght  Operational  Quality 
Assurance  (FOQA)  Program. 

Type  of  Raquest:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0660. 

Formslsj:  ^/A. 

Affected  Public:  A  total  of  30  aij 
carriers.        i 

Abstract:  f  OQA  is  a  volimtary 
program  for  the  routine  collection  and 
analysis  of  digital  flight  data  from 
airplane  operations.  The  purpose  is  to 
enable  early  corrective  action  for 
potential  threats  to  safety.  This  NPRM 


codifies  protection  from  punitive 
enforcement  action  based  on  FOQA 
information,  and  requires  participating 
air  carriers  to  provide  aggregate  FOQA 
data  to  the  FAA. 

Estimated  Annual  Burden  Hours:  An 
estimated  360  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  NW.,  Washington,  DC 
20503,  Attention  FAA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  responders,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  July  22, 
2003. 
ludith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  Standards  and  Information  Division, 
APF-WO. 

(FR  Doc.  03-19400  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement: 
Philadelphia  International  Airport 
Runway  17-35  Extension  Project, 
Philadelphia,  PA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  Philadelphia 
International  Airport  Runway  17-35 
Extension  Project.  In  2002,  although  the 
Philadelphia  International  Airport  (PHL 
or  the  Airport)  was  the  12th  busiest 
airport  in  the  United  States  in  terms  of 
the  annual  number  of  aircraft  operations 
(departures  and  arrivals),  it  was  the  5th 
most  delayed  airport  in  the  country.  The 
FAA  has  also  identified  PHL  as  a 
"pacing"  airport — an  airport  that 
contributes  to  delays  throughout  the 
national  airports  system.  An  airfield 
modeling  and  capacity/delay  analysis 
performed  during  the  Airport's  on-going 
Master  Plan  Update  process  determined 


that  the  average  annual  delay  in  2000  at 
PHL  was  nearly  10  minutes  per  aircraft 
operation.  This  level  of  delay  has  not 
abated  significantly  since  that  time. 
Without  improvements,  the  Master  Plan 
Update  forecasts  that  this  average 
annual  delay  would  increase  to  nearly 
20  minutes  per  operations  by  2010. 
Furthermore,  it  was  determined  that  one 
of  the  major  causes  of  the  delay  is 
inadequate  airfield  capacity  because  of 
the  current  configuration  of  the  airfield. 
As  a  result,  the  City  of  Philadelphia  is 
proposing  major  improvements  to  the 
Airport  to  increase  airfield  capacity  at 
PHL  in  order  to  reduce  existing  and 
forecast  delays.  The  FAA  has  concurred 
that  a  capacity  and  delay  problem  exists 
at  PHL  and  that  projects  for  alleviating 
this  problem  are  subject  to  the 
preparation  of  an  EIS  under  the  National 
Environmental  Policy  Act  (NEPA).  The 
City  proposes  two  projects  to  address 
immediate  and  long-term  needs.  One 
project,  known  as  the  Runway  17-35 
Extension  Project  (the  Runway  17-35 
Project),  which  is  the  subject  of  this 
Notice  of  Intent,  would  provide  a  more 
immediate  delay  reduction  for  several 
years  by  extending  the  length  of 
Runway  17-35.  The  second  project, 
referred  to  as  the  Capacity  Enhancement 
Program,  is  a  major  airfield 
redevelopment  project  that  would 
provide  greater  relief  ft-om  delay  over  a 
much  longer  period  and  is  the  subject  of 
a  separate  Notice  of  Intent.  The  FAA,  as 
lead  federal  agency,  at  the  City  of 
Philadelphia's  request,  has  opted  to 
prepare  a  separate  EIS  for  each  project 
because  the  Rim  way  17-35  Project  will 
address  the  short-term  need  for  delay 
reduction  at  PHL  while  the  Capacity 
Enhancement  Program  will  provide 
more  comprehensive  and  longer-term 
delay  reduction.  The  FAA  will  prepare 
the  EISs  concurrently  and  will  take  into 
account  the  potential  cumulative 
impacts  of  each  project,  but  a  separate 
Public  Scoping  Meeting  will  be  held  for 
the  Capacity  Enhancement  Program. 

The  U.S.  Secretary  of  Transportation 
has  chosen  these  proposed 
improvements  as  one  of  thirteen  high 
priority  transportation  projects  for 
expedited  environmental  review  under 
Executive  Order  13274,  Environmental 
Stewardship  and  Transportation 
Infrastructure  Project  Review.  The  FAA 
and  the  environmental  review  agencies 
will  be  collaborating  to  undertake 
environmental  streamlining  and 
stewardship  on  both  the  Capacity 
Enhancement  Program  and  the  Runway 
17-35  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Byers,  Environmental 
Specialist,  Federal  Aviation 
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Administration,  Harrisburg  Airports 
District  Office,  3905  Hartzdale  Drive, 
Suite  508,  Camp  Hill,  PA  17011. 
Telephone  (717)  730-2833. 

SUPPLEMENTARY  INFORMATION:  The  FAA, 
in  cooperation  with  the  City  of 
Philadelphia  Department  of  Aviation, 
will  prepare  an  EIS  for  the  proposed 
project.  The  EIS  for  the  Runway  17-35 
Project  will  address  a  range  of 
alternatives  that  would  reduce  existing 
and  forecasted  delays  at  PHL,  including 
a  No  Build  Alternative,  a  build 
alternative  that  would  extend  Runway 
17-35  to  the  north  by  600  feet  and  to  the 
south  by  440  feet,  to  a  total  length  of 
6,500  feet,  as  well  as  a  range  of  other 
alternatives  such  as  demand 
management  alternatives  and 
alternatives  that  are  not  within  the 
jurisdiction  of  PHL  or  FAA,  such  as 
greater  use  of  regional  airports  or  other 
transportation  modes.  The  EIS  will  also 
evaluate  alternatives  identified  during 
the  Scoping  process  that  would  reduce 
existing  and  forecasted  delays  at  PHL. 
The  FAA  intends  to  use  the  preparation 
of  this  EIS  to  comply  with  Section  106 
of  the  National  Historic  Preservation  Act 
of  1966,  as  amended  and  any  other 
applicable  laws  having  public 
involvement  requirements.  Comments 
addressing  this  issue  should  be 
addressed  to  the  listed  contact  person. 

The  FAA  intends  to  conduct  a 
Scoping  process  to  gather  input  from  all 
interested  parties  to  help  identify  any 
issues  of  concern  associated  with  the 
proposed  project.  In  addition  to  this 
notice.  Federal,  State,  and  local 
agencies,  which  have  jurisdiction  by 
law  or  have  special  expertise  with 
respect  to  any  potential  environmental 
impacts  associated  with  the  proposed 
project,  will  be  notified  by  letter  of  an 
Agency  Scoping  Meeting  to  be  held  on 
August  19,  2003  from  8:30  a.m.  to  4  p.m. 
at  the  Airport  Executive  Offices  in 
Terminal  E  at  the  Philadelphia 
International  Airport  in  Philadelphia, 
Pennsylvania.  To  notify  the  general 
public  of  the  Scoping  process,  a  legal 
notice  will  be  placed  in  newspapers 
having  general  circulation  in  the  project 
area  describing  proposed  project.  The 
newspaper  notice  will  notify  the  public 
that  a  Scoping  Meeting  will  be  held  to 
gain  their  input  concerning  the 
proposed  project.  The  public  scoping 
meeting  is  scheduled  for  5  p.m.  to  9 
p.m.  on  August  12,  2003  at  the  Sheraton 
Suites  and  Four  Points.  Philadelphia 
Airport  Complex,  4101  Island  Avenue 
in  Philadelphia,  Pennsylvania.  The 
format  of  the  meeting  will  be  an  open 
house  with  project  information 
displayed  and  representatives  from  the 
FAA  and  the  Airport  available  to  answer 


questions.  A  formal  presentation  will  be 
held  at  6  p.m.  and  repeated  at  8  p.m. 
Written  and  oral  conmients  will  be 
accepted  at  each  of  the  meetings.  The 
public  comment  period  on  this  initial 
Scoping  phase  of  the  EIS  will  end  on 
September  3,  2003.  Written  comments 
will  be  accepted  if  postmarked  on  or 
before  September  3,  2003  and  should  be 
sent  to  the  address  above. 

The  purpose  of  the  Scoping  Meeting 
is  to  receive  comments  from  the  public 
and  answer  questions  regarding  the 
scope  and  process  related  to  the  EIS. 

Issued  on:  July  21,  2003. 
James  White, 

Acting  Manager.  Airports  Division,  Eastern 
Region. 

[FR  Doc.  03-19402  Filed  7-29-03;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement: 
Philadelphia  International  Airport 
Capacity  Enhancement  Program, 
Philadelphia,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  Philadelphia 
International  Airport  Capacity 
Enhancement  Program  (Capacity 
Enhancement  Program).  In  2002, 
although  the  Philadelphia  International 
Airport  (PHL  or  the  Airport)  was  the 
12th  busiest  airport  in  the  United  States 
in  terms  of  the  annual  number  of  aircraft 
operations  (departures  and  arrivals),  it 
was  the  5th  most  delayed  airport  in  the 
country.  The  FAA  has  also  identified 
PHL  as  a  "pacing"  airport — an  airport 
that  contributes  to  delays  throughout 
the  national  airports  system.  An  airfield 
modeling  and  capacity/delay  analysis 
performed  during  the  Airport's  on-going 
Master  Plan  Update  process  determined 
that  the  average  annual  delay  in  2000  at 
PHL  was  nearly  10  minutes  per  aircraft 
operation.  This  level  of  delay  has  not 
abated  significantly  since  that  time. 
Without  improvements,  the  Master  Plan 
Update  forecasts  that  this  average 
annual  delay  would  increase  to  nearly 
20  minutes  per  operation  by  2010. 
Furthermore,  it  was  determined  that  one 
of  the  major  causes  of  the  delay  is 
inadequate  airfield  capacity  because  of 
the  current  configuration  of  the  airfield. 
As  a  result,  the  City  of  Philadelphia  is 
proposing  major  improvements  to 


increase  airfield  capacity  at  the  Airport 
to  reduce  existing  and  forecast  delays. 
The  FAA  has  concurred  that  a  capacity 
and  delay  problem  exists  at  PHL  and 
that  projects  for  alleviating  this  problem 
are  subject  to  the  preparation  of  an  EIS 
under  the  National  Environmental 
Policy  Act  (NEPA).  The  City  proposes 
two  projects  to  address  immediate  and 
long-term  needs.  One  project,  known  as 
the  Runway  17-35  Extension  Project 
(the  Runway  1 7-35  Project)  would 
provide  a  more  immediate  delay 
reduction  for  several  years  by  extending 
the  length  of  Runway  1 7-35  and  is  the 
subject  of  a  separate  Notice  of  Intent. 
The  second  project,  referred  to  as  the 
Capacity  Enhancement  Program,  which 
is  the  subject  of  this  Notice  of  Intent,  is 
a  major  airfield  redevelopment  project 
that  would  provide  greater  relief  from 
delay  over  a  much  longer  period.  The 
FAA,  as  lead  federal  agency,  at  the  City 
of  Philadelphia's  request,  has  opted  to 
prepare  a  separate  EIS  for  each  project 
because  the  Runway  1 7-35  Project  will 
address  the  need  for  delay  reduction  at 
PHL  in  the  short  term  while  the 
Capacity  Enhancement  Program  will 
provide  a  more  comprehensive  and 
longer-term  delay  reduction.  The  EISs 
will  be  prepared  concurrently,  but  a 
separate  Public  Scoping  Meeting  will  be 
held  for  the  Runway  17-35  Project.  The 
U.S.  Secretary  of  Transportation  has 
chosen  these  proposed  improvements  as 
one  of  thirteen  high  priority 
transportation  projects  for  expedited 
environmental  review  under  Executive 
Order  13274,  Environmental 
Stewardship  and  Transportation 
Infrastructure  Project  Review.  The  FAA 
and  the  envfronmental  review  agencies 
will  be  collaborating  to  undertake 
environmental  streamlining  and 
stewardship  on  both  the  Capacity 
Enhancement  Program  and  the  Runway 
17-35  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Byers,  Environmental 
Specialist,  Federal  Aviation 
Administration.  Harrisburg  Aiiports 
District  Office,  3905  Hartzdale  Drive, 
Suite  508,  Camp  Hill,  PA  17011. 
Telephone  (717)  730-2833, 
SUPPLEMENTARY  INFORMATION:  The  FAA, 
in  cooperation  with  the  City  of 
Philadelphia  Department  of  Aviation, 
will  prepare  an  EIS  for  the  proposed 
project.  The  EIS  for  the  Capacity 
Enhancement  Program  will  address  a 
range  of  alternatives  that  would  reduce 
existing  and  forecasted  delays  at  PHL, 
including  demand  management 
alternatives  and  alternatives  that  are  not 
within  the  jurisdiction  of  PHL  or  FAA, 
such  as  greater  use  of  regional  airports 
or  other  transportation  modes.  Within    . 
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their  input  concerning  the  proposed 
project.  The  Public  Scoping  Meetings 
are  scheduled  for  the  evenings  of 
August  18,  19,  20,  2003  from  5  p.m.  to 
9  p.m.  at  locations  in  the  project  area. 
The  format  of  the  meetings  will  be  an 
open  house  with  project  information 
displayed  and  representatives  from  the 
FAA  and  the  Airport  available  to  answer 
questions.  A  formal  presentation  will  be 
held  at  6  p.m.  and  repeated  at  8  p.m. 
written  and  oral  comments  will  be 
accepted  at  each  of  the  meetings.  The 
public  comment  period  on  this  initial 
Scoping  phase  of  the  EIS  will  end  on 
September  3.  2003.  The  purpose  of  the 
Scoping  Meetings  is  to  receive  input 
from  the  public  and  answer  questions 
regarding  the  scope  and  process  related 
to  the  EIS. 

Issued  in  Jamaica.  New  York.  July  21.  2003. 
lames  White, 

Acting  Manager.  Airports  Division.  Eastern 
Region. 

[FR  Doc.  03-19401  Filed  7-29-03:  8:45  am) 

BILLING  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Standard  Content  and  Format  for  the 
Installation  Instructions  and 
Limitations  Required  by  TSO-C127a, 
Rotorcraft,  Transport  Airplane,  and 
Normal  and  Utility  Airplane  Seating 
Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  and 
requests  for  public  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  draft  policy  memorandum.  The  draft 
policy  memorandum  recommends  a 
standardized  content  and  format  for  the 
installation  instructions  and  limitations 
required  by  Technical  Standard  Order 
(TSO)— Cl27a,  Rotorcraft,  Transport 
Airplane,  and  Normal  and  Utility 
Airplane  Seating  Systems. 
DATES:  All  comments  must  be  received 
on  or  before  August  28,  2003. 
ADDRESSES:  Send  all  comments  on  the 
draft  policy  memorandum  to:  Federal 
Aviation  Administration,  Aircraft 
Certification  Service,  Room  815,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  ATTN:  Mr.  Hal 
Jensen,  AIR-120.  Or,  deliver  comments 
to:  Federal  Aviation  Administration, 
Room  815,  800  Independence  Avenue, 
SVV.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hal  Jensen,  Aerospace  Engineer,  Federal 
Aviation  Administration,  Aircraft 


Certification  Service,  Aircraft 
Engineering  Division,  Technical 
Programs  Branch,  AIR-120,  Room  815. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  Telephone  (202) 
267-8807:  fax:  (202)  267-5340;  e-mail 
hal.jensen@faa.gov. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  draft  policy 
memorandum  listed  in  this  notice  by 
submitting  such  written  data,  views,  or 
arguments  as  they  desire  to  the  above 
specified  address.  Comments  received 
on  the  draft  policy  memorandum  may 
be  examined,  before  and  after  the 
comment  closing  date,  in  Room  815, 
FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  policy. 

Background 

In  2000,  the  FAA  and  industry  formed 
a  team  to  explore  ways  to  streamline 
certifying  airplane  seats.  Since  that  first 
effort  the  team  developed  a  plan  that 
included  reestablishing  the  TSOs  for 
seats  as  a  valid  design  approval  and  to 
the  extent  possible,  maximize  their 
content  toward  meeting  the  applicable 
airworthiness  standards.  The  team 
determined  that  using  standardized 
installation  instructions  and  limitations 
(IIL)  for  TSO-Cl27a  will  help  when 
TSO  holders  provide  complete  IILs  that 
clearly  define  issues  about  the  TSO 
installation.  When  using  an  IIL,  the 
person(s)  approving  the  installation 
needs  only  to  determine  the  installed 
TSO  article  is  correct.  The  proposed 
policy  also  recommends  the  use  of  a 
standardized  format  designed  to  help 
the  person(s)  approving  the  installation 
to  understand  the  instructions. 

How  To  Obtain  Copies 

A  copy  of  the  draft  policy 
memorandum  may  be  obtained  via  the 
Internet  at,  http://www.airweb.faa.gov/ 
RGL,  or  by  contacting  the  person  listed 
in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC.  on  July  25, 
2003. 

David  W.  Hempe, 

Manager,  Aircraft  Engineering  Division, 

Aircraft  Certification  Service. 

(FR  Doc.  03-19409  Filed  7-29-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  Nos.  FMCSA-98-4334,  FMCSA- 
2000-7918,  FMCSA-2001-9258,  FMCSA- 
2001-9561] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
TACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
FMCSA  decision  to  renew  the 
exemptions  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations  for  24  individuals.  The 
FMCSA  has  statutory  authority  to 
exempt  individuals  from  vision 
standards  if  the  exemptions  granted  will 
not  compromise  safety.  The  agency  has 
concluded  that  granting  these 
exemptions  will  provide  a  level  of  safety 
that  will  equal  or  exceed  the  level  of 
safety  maintained  without  the 
exemptions  for  these  commercial  motor 
vehicle  (CMV)  drivers. 
DATES:  This  decision  is  effective  August 
8,  2003.  Comments  from  interested 
persons  should  be  submitted  bv  August 
29,  2003. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket 
Numbers  FMCSA-98-4334,  FMCSA- 
2000-7918.  FMCSA-2001-9258,  and 
FMCSA-2001-9561  by  any  of  the 
following  methods. 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax: 1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Room  Pl-401  on  the 
plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
between  9  a.m.  and  5  p.m/,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
numbers  for  this  notice.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
rulemaking  process,  see  the  Public 
Participation  heading  of  the 
Supplementary  Information  section  of 


this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  imder 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Fridav,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Public 
Participation:  The  DMS  is  available  24 
hours  each  day,  365  days  each  year.  You 
can  get  electronic  submission  and 
retrieval  help  guidelines  under  the 
"help"  section  of  the  DMS  web  site.  If 
you  want  us  to  notify  you  that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgment 
page  fhat  appears  after  sobmitting 
comments  on-line. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Exemption  Decision 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  renew  an  exemption 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  CMVs  in  interstate  commerce,  for  a  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  The  procedures  for 
requesting  an  exemption  (including 
renewals)  are  set  out  in  49  CFR  part  381. 
This  notice  addresses  24  individuals 
who  have  requested  renewal  of  their 
exemptions  in  a  timely  manner.  The 
FMCSA  has  evaluated  these  24 
applications  for  renewal  on  their  merits 


and  decided  to  extend  each  exemption 

for  a  renewable  2-year  period.  They  are: 

Roger  D.  Anderson 

loey  E.  Buice 

Ronald  D.  Danberry 

Paul  W.  Dawson 

Lois  E.  De  Souza 

Tomie  L.  Estes 

Jay  E.  Firmey 

Steven  A.  Garrity 

Chester  L.  Gray 

Waylon  E,  Hall 

Larry  M.  Hawkins 

Britt  D.  Hazelwood 

Steve  L.  Hopkins 

Jeffery  M.  Kimsey 

Richard  L.  Leonard 

Gerald  L.  Phelps,  Jr. 

Thomas  G.  Raymond 

Tim  M.  Seavy 

Kim  L.  Seibel 

Randy  D.  Stanley 

Lee  T.  Taylor 

James  M.  Tayraan,  Sr. 

Wesley  E.  Turner 

John  C.  Young 

These  exemptions  are  extended 
subject  to  the  following  conditions:  (1) 
That  each  individual  have  a  physical 
exam  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391. 41;  "(2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official.  Each  exemption  will  be  valid 
for  2  years  unless  rescinded  earlier  by 
the  FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Basis  for  Renewing  Exemptions 

.Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  upon  application  for 
additional  2-year  periods.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
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of  the  24  api  tlicants  has  satisfied  the 
entry  condit  ions  for  obtaining  an 
exemption  fiom  the  vision  requirements 
(63  FR  66221),  64  FR  16517,  66  FR 
41656,  65  FK  66286,  66  FR  13825,  66  FR* 
17743,  66  Fli  33990,  66  FR  30502,  66  FR 
41654).  Eact  of  these  24  applicants  has 
requested  timely  renewal  of  the 
exemption  a  ad  has  submitted  evidence 
showing  tha  the  vision  in  the  better  eye 
continues  to  meet  the  standard  specified 
at  49  CFR  3S1.41(h)(10)  and  that  the 
vision  impairment  is  stable,  hi  addition, 
a  review  of  ejach  record  of  safety  while 
driving  with  the  respective  vision 
deficiencies  3ver  the  past  2  years 
indicates  eac  h  applicant  continues  to 
meet  the  visi  on  exemption  standards. 
These  factor;  provide  an  adequate  basis 
for  predictin »  each  driver's  ability  to 
continue  to  ( rive  safely  in  interstate 
commerce.  Therefore,  the  FMCSA 
concludes  that  extending  the  exemption 
for  each  rene  wal  applicant  for  a  period 
ikely  to  achieve  a  level  of 
o  that  existing  without  the 


of  2  years  is 
safety  equal 
exemption. 


Comments 

The  FMCSA  will  review  comments 
received  at  a  ly  time  concerning  a 
particular  dr  ver's  safety  record  and 
determine  if  Jie  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  Hoivever,  the  FMCSA  requests 
that  intereste  d  parties  with  specific  data 
concerning  tJ  le  safety  records  of  these 
drivers  subm  it  comments  by  August  29, 
2003. 

In  the  past  the  FMCSA  has  received 
comments  fri  im  Advocates  for  Highway 
and  Auto  SaJ  sty  (Advocates)  expressing 
continued  op  position  to  the  FMCSA's 
procedures  f(  ir  renewing  exemptions 
from  the  visi^  )n  requirement  in  49  CFR 
391.41(h)(10].  Specifically,  Advocates 
object  to  the  agency's  extension  of  the 
exemptions  without  any  opportunity  for 
public  commjent  prior  to  the  decision  to 
renew,  and  raliance  on  a  summary 
statement  of  evidence  to  make  its 
decision  to  e:  :tend  the  exemption  of 
each  driver. 

The  issues  taised  by  Advocates  were 
addressed  at  ength  in  66  FR  17994 
(April  4.  200  ).  The  FMCSA  continues 
to  find  its  ex(  mption  process 
appropriate  t )  the  statutory  and 
regulatory  re«  uirements. 

Issued  on.  July  24.  2003. 

Pamela  M.  Peli  :ovits. 

Acting  Associa  \e  Administrator,  Policy  and 
Program  Deveh  )pment. 

[FR  Doc.  03-15  410  Filed  7-29-03;  8:45  am) 

BtLLmG  CODE  49i(>-EX-^ 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Specie!  Programs 
Administration 

[Docket  No.  RSPA-03-14793;  Notice  No. 

oa-9] 

Safety  Advisory:  Improper  Marking  of 
Compressed  Gas  Cylinders 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice. 

SUMMARY:  This  is  to  notify  the  public 
that  we  ("RSPA")  have  obtained 
information  concerning  high-pressure 
compressed  gas  cylinders  that  appear  to 
have  been  requalified  improperly  by 
Sooner  Cylinder  Service,  Inc. 
("Sooner"),  1032  SE  25th  Street, 
Oklahoma  City,  OK  73129.  Based  on  our 
review  of  Sooner's  records.  Sooner  has 
marked,  certified  and  returned  to 
service  an  undetermined  number  of 
high-pressure  DOT  specification  and 
exemption  cylinders  as  having  been 
being  properly  tested  in  accordance 
with  the  Hazardous  Materials 
Regulations  (HMR),  when  it  appears  that 
the  cylinders  were  hydrostatically 
retested  using  equipment  that  was  not 
verified  to  be  accurate  as  required.  In 
addition,  it  appears  that  some  cylinders 
were  marked,  certified,  and  returned  to 
service  when  they  may  have  been 
required  to  be  removed  from  service  and 
condemned. 

A  hydrostatic  retest  and  visual 
inspection,  conducted  as  prescribed  in 
the  HMR,  are  used  to  verify  the 
structural  integrity  of  a  cylinder.  If  the 
hydrostatic  retest  and  visual  inspection 
are  not  performed  in  accordance  with 
the  HMR,  a  cylinder  with  compromised 
structural  integrity  may  be  returned  to 
service  when  it  is  required  to  be 
condemned.  Extensive  property  damage, 
serious  personal  injury,  or  death  may 
result  from  rupture  of  a  cylinder. 
Cylinders  that  have  not  been  retested  in 
accordance  with  the  HMR  may  not  be 
charged  or  filled  with  compressed  gas  or 
other  hazardous  material  and  offered  for 
transportation  in  commerce. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  C.  Hines.  Jr.,  Chief,  Southwest 
Region,  Office  of  Hazardous  Materials 
Enforcement,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  2320  La 
Branch  Street,  Room  2100,  Houston,  TX 
77004.  Telephone:  (713)  718-3950,  Fax: 
(713) 718-3952. 

SUPPLEMENTARY  INFORMATION:  The 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  parts  171-180,  prescribe 
requirements  for  the  periodic  retesting 
and  requalification  of  cylinders  used  to 


transport  compressed  gases  and 
acetylene.  In  order  to  perform 
hydrostatic  retesting  of  compressed  gas 
cylinders  and  visual  inspections  of 
acetylene  cylinders,  a  person  (including 
a  company)  must  obtain  an  approval 
and  Requalifier  Identification  Number 
(RIN)  from  RSPA.  49  CFR  180.205(h), 
107.805.  RSPA  issued  RIN  C762  to 
Sooner  on  February  28,  1994,  which 
was  renewed  on  April  8, 1999, 
authorizing  Sooner  to  requalify  high- 
pressiu-e  cylinders  and  acetylene 
cylinders. 

Based  on  our  investigation,  RSPA  has 
concluded  that,  over  the  past  three 
years.  Sooner  has  marked,  certified  and 
returned  to  service  an  undetermined 
number  of  high-pressure  cylinders  as 
having  been  properly  tested  in 
accordance  with  the  HMR  when 
retesting  was  performed  on  test 
equipment  that  was  not  verified  to  be 
accurate  as  required.  RSPA  also 
suspects  that  Sooner  may  have  returned 
to  service  cylinders  that  should  have 
been  condemned  and  the  DOT 
specification  or  exemption  marking 
removed  or  obliterated.  The  high- 
pressure  cylinders  in  question  are 
stamped  with  Sooner's  RIN  C762  in  the 
following  pattern: 

C7 
M        Y 
26 
M  is  the  month  of  retest  (e.g.,  01,  02, 
etc),  and  Y  is  the  last  two  digits  of  the 
year  of  the  retest  (e.g.,  01,  02,  03). 

All  high-pressure  cylinders  that  have 
been  marked  and  certified  as  having 
been  hydrostatically  tested  by  Sooner 
since  August  2000  may  pose  a  safety 
risk  to  the  public  and  should  not  be 
considered  safe  for  use  in  hazardous      » 
materials  service  until  retested  by  a 
DOT-authorized  facility.  This  advisory 
notice  does  not  include  any  DOT 
specification  8  or  8AL  acetylene 
cylinders  marked  and  certified  by 
Sooner  during  this  time  period. 

Anyone  who  has  a  high-pressure 
cylinder  that  has  been  hydrostatically 
tested  by  Sooner  between  August  2000 
and  July  2003,  and  has  not  had  the 
cylinder  tested  by  a  DOT-authorized 
facility  since  then,  should  consider  the 
cylinder  unsafe  and  not  fill  it  with  a 
hazardous  material  unless  the  cylinder 
is  first  properly  retested  by  a  DOT- 
authorized  retest  facility.  Cylinders 
described  in  this  safety  advisory  that  are 
filled  with  an  atmospheric  gas  should  be 
vented  or  otherwise  safely  discharged, 
and  then  taken  to  a  DOT-authorized 
cylinder  retest  facility  for  proper  retest 
to  determine  compliance  with  the  HMR 
and  their  suitability  for  continuing 
service.  Cylinders  described  in  this 
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safety  advisory  that  are  filled  with  a 
material  other  than  an  atmospheric  gas 
should  not  be  vented,  but  instead 
should  be  safely  discharged,  and  then 
taken  to  a  DOT-authorized  cylinder 
retest  facility  for  proper  retest  to 
determine  compliance  with  the  HMR 
and  their  suitability  for  continuing 
service.  Mr.  Billy  C.  Hines,  Jr.,  Chief, 
Southwest  Region,  can  provide  a  list  of 
authorized  retest  facilities  in  your  area, 
or  you  may  obtain  the  list  at  the 
following  Web  site:  http:// 
hazmat.dot.gov.  Under  no  circumstance 
should  a  cylinder  described  in  this 
safety  advisory  be  filled,  refilled  or  used 
for  its  intended  purpose  until  it  is 
reinspected  and  retested  by  a  DOT- 
authorized  retest  facility. 

RSPA  requests  that  any  person 
possessing  a  cylinder  described  in  this 
safety  advisory  telephone  or  provide  a 
facsimile  to  Mr.  Hines  with  the 
following  information  for  each  cylinder: 

(1)  The  cylinder  manufacturer's  name, 

(2)  the  serial  number  of  the  cylinder,  (3) 
the  DOT  specification  or  exemption 
information  for  the  cylinder,  and  (4)  the 
month  and  year  of  the  last  marked  retest 
by  Sooner  Cylinder  Service,  Inc. 

Issued  in  Washington,  DC  on  July  24,  2003. 

Robert  A.  McGuire. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  03-19371  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-57  (Sub-Mo.  53X)] 

Soo  Line  Railroad  Company- 
Abandonment  Exemption — in  Racine 
County,  Wl 

Soo  Line  Railroad  Company  (Soo)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
approximately  7.5  miles  of  its  line  of 
railroad  between  milepost  18.43±(near 
Kansasville)  and  milepost  25.93±(in 
Burlington),  in  Racine  County,  WI.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  53139  and  53105. 

Soo  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  all  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 


with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  110il2 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  August  29,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  August  11, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  19, 
2003,  with  the  Surface  "Transportation 
Board,  1925  K  Street.  NW.,  Washington. 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  Soo's 
representative:  Diane  P.  Gerth,  Esq., 
Leonard,  Street  and  Deinard 
Professional  Association,  150  South 
Fifth  St.,  Suite  2300,  Minneapolis,  MN 
55402. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Soo  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
August  4.  2003.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500.  Surface  Transportation 
Board,  Washington.  DC  20423-0001)  or 
by  calling  SEA,  at  (202)  565-1539. 
(Assistance  for  the  hearing  impaired  is 


•  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  SI. 100.  See  49  CFR 
1002.2(fl(25). 


available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Piirsuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Soo  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
Soo's  filing  of  a  notice  of  consiuiimation 
by  July  30,  2004,  and  there  are  no  legal 
or  regulatory  barriers  to  consunmiation. 
the  authority  to  abandon  will 
automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at:  http:// 
www.stb.dot.gov. 

Decided:  July  23,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  03-19332  Filed  7-29-03;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  17,  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
1 1 000, 1 750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  August  29,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0228. 

Form  Number:  IRS  Form  6252. 

Type  of  Review:  Extension. 

Title:  Installment  Sale  Income. 

Description:  Information  is  needed  to 
figure  and  report  an  installment  sale  for 
a  casual  or  incidental  sale  of  personal 
property,  and  a  sale  of  real  property  by 
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someone  not  in  the  business  of  selling 
real  estate.  I  lata  is  used  to  determine 
whether  the  installment  sale  has  been 
properly  rep  orted  and  the  correct 
amount  of  p  ofit  is  included  in  income 
on  the  taxpa  vers  return. 
Responae  its:  Business  or  other  for- 
duals  or  households,  not- 
in^itutions,  Farms. 

Number  of  Respondents/ 

782.848. 
Burden  Hours  Per 
h  Recordkeeper: 
— 1  hr.,  18  min. 
the  law  or  the  form — 24 


profit,  indiv 
for-profit  i 

Estimated 
Recordkeept  rs 

Estimated 
Responden 
Recordkeep 
Learning  ab 

min. 
Preparing 
Copying,  assfembl 

form  to  th(  < 


1  ag- 


ent 1 


th; 


■  Excii  e 


tlO,} 


Frequency 

Estimated 
Recordkeepi  ig 

OMB  Num  her. 

Form  Nuniber. 

Type  ofRi 

Title  - 
Settlement 

Descript 
report  structured 
and  pay  the 

fiespondeiiis 
profit,  Indivipual 

Estimated 
Recordkeepe  ■: 

Estimated 
Respon 
Recordkeepi 
Learning  ab 

hr.,  12  min 
Preparing  an 

IRS— 1  hr 

Frequency 

Estimated 
Recordkeepi 

OMB  Number 

Revenue 
Procedure 

Type  of  Reyiew 

Title 
Certain  Taxp^ 
Value  Methoti 
Apportionment 

Descriptioi 
2003-37  des4ribes 
information 
market  value 
of  interest 
make  availab 


form — 1  hr.,  0  min. 

ing,  and  sending  the 
IRS— 20  min. 

of  Response:  Annually. 
Total  Reporting/ 

Burden:  2,395,515  hours. 
1545-1826. 
IRS  Form  8876. 
4^^elv.■  Extension. 

Tax  on  Structured 
Factoring  Transactions. 
Form  8876  is  used  to 
settlement  transactions 
pplicable  excise  tax. 
;  Business  or  other  for- 
s  or  households. 
Wumber  of  Respondents/ 
■s:  100. 
3urden  Hours  Per 


request  in  order 
market  value 
the  satisfact 
required  by 
also  sets  fortl 
followed  in 
the  fair  market 

Respon 
profit. 

Estimated 
Recordkeepeis 


idenls 
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dent/  Recordkeeper: 
iig — 3  hr.,  6  min. 
out  the  law  or  the  form — 1 

I  sending  the  form  to  the 
17  min. 

of  Response:  On  occasion. 
fatal  Reporting/ 
i  ig  Burden:  560  hours. 
1545-1833. 
Procedure  Number:  Revenue 
-37. 

Extension. 
Docu  mentation  Provisions  for 
lyers  Using  the  Fair  Market 
of  Interest  Expense 


20  Da- 


ex  )ense 


;  Revenue  Procedure 

documentation  and 
taxpayer  that  uses  the  fair 
method  of  apportionment 

may  prepare  and 
e  to  the  Service  upon 
to  establish  the  fair 
of  the  taxpayer's  assets  to 
of  the  Commissioner  as 
section  1.861-9T(g)(l){iii).  It 
the  procedures  to  be 
case  of  elections  to  use 
value  method. 
Business  or  other  for- 


K  n 


tJie  I 


I  <Jumber  of  Respondents/ 
125. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  625  hours. 

OMB  Number:  1545-1834. 

Revenue  Procedure  Number:  Revenue 
Procedure  2003-39. 

Type  of  Review:  Extension. 

Title:  Section  1031  LKE  (Like-Kind 
Exchanges)  Auto  Leasing  Programs. 

Description:  Revenue  Procedure 
2003-39  provides  safe  harbors  for 
certain  aspects  of  the  qualification 
under  section  1031  of  certain  exchanges 
of  property  pursuant  to  LKE  Programs 
for  federal  income  tax  purposes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
8,600. 

Estimated  Burden  Hours  Per 
Respondent:  1  hoiu". 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,600  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  03-19288  Filed  7-29-03:  8:45  ami 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  6039G,  as 
amended,  by  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
June  30,  2003. 
Abegunde,  Sunday  Felix 
Agusta,  Corrado  Claudio 
Albury,  Mary 
Allison,  Kevin  Andrew 


Andersen,  Mary  Ann 

Angelicoussis,  Maria 

Ballard,  Archibald  Curtis 

Barkema,  Murray  Richard 

Barrios,  Mali  Miyashita-Trece 

Barsamian,  Lucy  George 

Basombrio,  Miguel  Angel  Manuel 

Becsey,  Nadja  Katerina 

Beker,  April  Thomas 

Beldi,  Mario  Aldo 

Bergic,  Doris  Leonore 

Birchard,  Ronald  William  Thomas 

Blackwood,  Graeme  C 

Bogen,  Linda  Astrid 

Bonnet,  Christilla  Marie 

Bormey,  Young  Suk 

Bonte-Friedheim,  Michael  Fritz  Herbert 

Boone,  Geoffrey  Lynn 

Brandt,  Tatyana  Victoria 

Brathen,  Helen  Elaine 

Briquet,  Beatrice  Norton 

Broman,  David  Nathanael 

Bry,  Daniela  Lang 

Burrows,  Susan  Teresa 

Carr-Harris,  Marianna  Catherine 

Castiglioni,  Anthony  Peter 

Castiglioni,  Attila  Imre 

Chan,  Daisy  Foqk  May 

Charles,  Elmore 

Chen,  William 

Chen,  Daisy 

Chi,  Patrick 

Chiang,  Peng-Kuen 

Christensen,  Allan  Conrad 

Christensen,  Erik  J 

Christiano,  Eugene  Richard 

Coulter,  Gertraud 

Cressman,  Jerry  Ann 

Cronrath,  Wolfgang  Ernst 

Dahinden,  Max  Christoph 

Dale,  Amy  Lee 

De  Coninck  Bigbie,  John  Eric 

De  Hoog,  Gertruida  J 

De  Hoog,  Jan 

De  La  Valette,  Michael  Parisot 

De  Rham,  Christophe  Bernard  Olivier 

de  Seze,  Amelie 

Deichmann,  Nicholas  Carl 

Devi,  Lila  Smaranam 

Ding,  Jian 

Dohmen,  Martina 

Dorrance  IV,  John  Thompson 

Du  Preez,  Cecilia  Karin  Margareta 

Edis,  Jamie  Edward 

Edwards,  Benjamin  Franklin 

Evans  Jr.,  Charles  Lee 

Fabricant,  Arthur  E 

Feldman,  Jerome  Edwin 

Fretwell,  Stanley  Cecil 

Fretwell,  Carol  Janeen 

Fries,  Mariaime  Ursula 

Froelicher,  Martin  Andreas  Otto 

Fure,  Kari-Ann  Hatch 

Georgulas,  Nikos 

Gering,  Claudia  Annamarie  Elizabeth 

Gomez,  Eduardo  X 

Goodwin,  Deann  Marie 

Guibert,  Florence  Gabrielle 

Hagemann,  Peter  Hans 


Federal  Register /  Vol.  68,  No.  146 /  Wednesday,  July  30,  2003 /Notices 


44841 


Hahl,  Cindy  Maria 

Halvorson,  David  Travis 

Hammel,  Nilguen  Sabiha 

Hayes,  Mari 

Hediger,  Margrit 

Herrle,  Klaus 

Hickman,  Jeanette  Yvonne 

Hofmann,  Suzel  De  Jean 

Holowesko,  Stephen  Geoffrey 

Hosking,  John  Geir 

Hussey,  Marc  J 

Hyde,  Diana  W 

Hyde,  Geoffrey  L 

Illner,  Walter 

Islar,  Roland  Roger 

Jaecklin,  Stefan  Andri 

Jen-Tung  Liu,  James  Alexander 

Jeong,  Munjae 

Jobes,  Carmen  M. 

Johnson,  Joyce  Marie 

Jung,  Young  Hwa 

Justesen,  Abigail  Esther 

Karlsson,  Mikael  Marlies 

Keller,  George  Andreas 

Kerr,  Eldon  John 

Kilmurry,  Kathleen  Joan 

Kirschenbaum,  Lester 

Kline,  Geoffrey  Murdoch 

Korff,  Tawyna  Lynn 

Krag,  Stephen  Rosenstjeme 

Kristensen,  Elizabeth  Edna  Suzuki 

Kusenbach,  Patricia  Ann 

La  Bagh,  Damion  Vincent 

Lamotte,  Mattias  Ivan 

Landen,  Serge  Max 

Langoux,  Camillia  Marie  Olivia      ' 

Lazzara,  John 

Levin  II.  Eric  John 

Lewis,  Christopher  Gene 

Licht.  Jeffrey  Nicholas 

Lindberg,  Ronald  Charles 

Liu,  Jialin 

Luckett,  Dwight  Harreld 

Luckyn-Malone,  Phoebe  Elizabeth  Laura 

Manosso,  Marcos 

Manousek,  Claudia  E 

Manousek.  Wolfgang 

Markoulis,  Jon  Angelo 

Martin,  Caroline  Genevieve 

Mattson,  Sara  Maria 

Maynard,  Michael  Sven 

McCarthy,  Erin  Moira 

Mclver,  Robert  David  Fraser 

McCarville,  Dennis  Charles 

McGraw  Swearinger,  Andrew 

McKnight.  Vanessa  Patrice 

Melzer,  Marc  Lawrence 

Menuhin,  Jeremy  Louis  Eugene 

Meyer,  Fredrik  Carsten 

Mileski,  Stephen  WiHiara 

Miller,  Martina  Charlotte 

Miller  Jr.,  Thomas  Denelle 

Mitchell,  Aaron  Ferderal 

Moltedo,  Gabriele  Corto 

Monime,  Armand 

Moore,  Sheila  Sarah 

Muller,  Barbara  Betty 

Nagant  de  Deuxchaisnes,  Didier  C. 

Nash,  Kenneth  H 


Nash,  Helen  M 

Neumann,  David  Michael 

Newton,  Warren  Arthur 

O'Reilly,  Kevin  Joseph 

Ortiz,  Marco  A 

Paek(nee  Choi),  Jung  Sook 

Pascoe,  Ricardo  Andres 

Pedrazzini,  Jean  Pierre 

Peterson,  Arvid  Curt 

Phipps(nee  Sternberg),  Diana  Frances 

Piemontese,  David  Stefano 

Poon,  Stella  Fong-Man  : 

Poujol,  Irene  Florence 

Pracht,  Elizabeth  Anne 

Price,  Nathaniel  Clayton 

Rechucher,  George  E 

Reed,  Sandra  Shaw 

Reinsurance  Limited,  Imagine 

International 
Riggs,  Marlene  Sonja  - 
Riscanu,  Dragos 
Ritter,  Robert 
Rix,  Petra  Simon 
Rothbarth,  Eric  Walter 
Roudette,  Tanya  Solina 
Rutledge,  Robert  Frank 
Saari,  Thor 
Saint-Brisson  de  Araujo  Castro,  Luiz 

Augusto 
Schlaich,  Michael  Jon 
Searcy,  Carren  Reyene  Margarete 
Segal,  Erich  Wolf 
Sevini,  Perla  Bruna 
Smith,  Sydney  Lanier 
Spieler,  Penelope 
Stensrod,  Solveig  Berg 
Straub,  Helga  Erika 
Striker,  Edward  Franklin  ' 
Sturge,  Joan  Claire 
Suchet,  Bonnie  Lee 
Sweet,  Astri  Ingrid 
Takao,  Sunao 
Thomas,  James  Lewis 
Trejos,  Emilia  Maria 
Turner,  Walter  Vernon 
Turner,  James  Allen 
Van  Bruggen,  Ariena  H.  C. 
Van  Der  Pers-King,  Bonnie  M 
Van  Veen,  Astrid  Renata 
Varne,  Lloyd 

Vea  Gabrielsen,  Ingrid  Marie    • 
Velay,  Valentine 
Viermetz,  Kurt  F      . 
Watt,  David  Forbes 
Watt  Jr.,  David  Stanley 
Wendlandt,  Gerhart  Stephan 
Wenzel,  Celine  Neumann 
Whiteleather,  Gerald  Kerr 
Wieler,  Aram  Tobias 
Wilkinson,  Barbara  Elizabeth 
Wilkinson,  Thomas  Patrick 
Williams,  Diana  Kathryn 
Williams,  Ariadne  Noel 
Young,  Christopher  Joseph 
Yu,  Jun  Okuyama 
Zane  3rd,  Lewis  Earl 
Zimmerman,  Rita  Charlotte 
Zimmerman.  John  Ernest 
Zimmerman,  Fiona  Diane 


Dated:  July  21,  2003. 
Tracy  Harmon, 

Acting  Team  Manager — Examination 

Operation.  Philadelphia  Compliance 

Sen'ices. 

[FR  Doc.  03-19368  Filed  7-29-03:  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee 

AGENCY:  Internal  Revenue  Service  (IRS) 
Treasury 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  issue  committee  will 
be  conducted  in  Atlanta,  Georgia  to 
discuss  various  IRS  issues.  The  public  is 
invited  to  make  oral  comments. 

DATES:  The  meeting  will  be  held 
Wednesday,  August  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Marisa  Knispel  at  telephone  number 
888-912-1227  (toll-free),  or  718-488- 
3557  (non  toll-free). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  August  27,  2003  from  1 
p.m.  to  4  p.m.  EDT  in  Atlanta,  GA.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  Notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Marisa  Knispel.  Mrs.  Knispel 
may  be  reached  at  telephone  number 
888-912-^1227  or  718-488-3557.  or, 
write  Marisa  Knispel  at:  TAP  Office,  10 
MetroTech  Center,  625  Fulton  Street, 
Brooklyn,  NY  1 1 201 ,  or  post  your 
comments  to  the  Web  site:  http:// 
www.  improveirs.  org. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  luly  25.  2003. 
Deryie  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-19411  Filed  7-29-03:  8:45  am) 
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DEPARTMBfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Small  Business/ 
Self  Employed — Schedule  C  Non-Filers 
Committee 
Panel 


I  )f  the  Taxpayer  Advocacy 


agency:  Internal  Revenue  Service  (IRS) 

Treasury. 

ACTION:  Notfce. 


SUMMARY:  A  i  open  meeting  of  the  Small 
Business/Se  f  Employed — Schedule  C 
Non-Filers  C  ommittee  of  the  Taxpayer 
Advocacy  Pi  inel  will  be  conducted  (via 
teleconferen:e).  The  TAP  will  be 
discussing  ii  sues  pertaining  to 
increasing  ci  )mpliance  and  lessoning  the 
burden  for  S  mall  Business/Self 
Employed  ii  dividuals. 
Recommend  itions  for  IRS  systemic 
changes  will  be  developed. 
DATES:  The  i  leeting  will  be  held 
Tuesday,  August  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  O'Brie  i  at  1-888-912-1227,  or 
206-220-60' >6. 

SUPPLEMENTiiRY  INFORMATION:  Notice  is 
hereby  giver  pursuant  to  Section 
10(a)(2)  of  th  e  Federal  Advisory 
Conmiittee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Se  f  Employed — Schedule  C 
Non-Filers  C  ommittee  of  the  Taxpayer 
Advocacy  Pjnel  will  be  held  Tuesday, 
August  19,  2303  from  11  a.m.  EST  to 
12:30  p.m.  E5T  via  a  telephone 
conference  cill.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  w  ill  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-  227  or  206-220-6096,  or 
write  to  Marv  O'Brien,  TAP  Office,  915 
2nd  Avenue!  MS  W-406,  Seattle,  WA 
98174.  Due  tj  limited  conference  lines, 
notification  i  if  intent  to  participate  in 
the  telephon  3  conference  call  meeting 
must  be  mac  e  with  Mary  O'Brien.  Ms 
O'Brien  can  )e  reached  at  1-888-912- 
1227  or  206- 220-6096. 

The  agend  i  will  include  the 
following:  V;  irious  IRS  issues. 

Dated:  July  ;;5.  2003. 
Deryle  J.  T*™]  ''e. 

Director,  Taxp  ayer  Advocacy  Panel. 
(FR  Doc.  03-1  )4 13  Filed  7-29-03;  8:45  am] 

BtLLING  CODE  41  30-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  7  Taxpayer 
Advocacy  Panel  (Including  the  State  of 
California) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
7  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  (TAP)  is 
soliciting  public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  TAP  will  use  citizen  input  to  make 
recommendations  to  the  Internal 
Revenue  Service. 

DATES:  The  meeting  will  be  held 
Monday,  August  18.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Peterson  O'Brien  at  1-888-912- 
1227  or  206-220-6098. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  an  open  meeting  of  the  Area  7 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  August  18,  2003,  from  8  a.m. 
Pacific  time  to  9  a.m.  Pacific  time  via  a 
telephone  conference  call.  The  public  is 
invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6098,  or  write  to  Mary  Peterson 
O'Brien,  TAP  Office,  915  2nd  Avenue, 
MS  W^06,  Seattle,  WA  98174.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Mary  Peterson  O'Brien.  Ms. 
O'Brien  can  be  reached  at  1-888-912- 
1227  or  206-220-6098. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  July  25,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

[FR  Doc.  03-19416  Filed  7-29-03;  8:45  am] 

BILLING  CODE  4830-01 -M 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Area  3  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Florida,  Georgia,  Alabama, 
Mississippi,  Louisiana,  Arkansas,  and 
Tennessee) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
3  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference)  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 

DATES:  The  meeting  will  be  held  Friday, 
August  22,  2003,  from  11  a.m.  e.d.t.  to 
12:30  p.m.  e.d.t. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sallie  Chavez  at  1-888-912-1227  or 
954-423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  an  open  meeting  of  the  Area  3 
Taxpayer  Advocacy  Panel  will  be  held 
Friday,  August  22,  2003,  from  11  a.m. 
e.s.t.  to  12:30  p.m.  e.s.t.  via  a  telephone 
conference  call.  Individual  comments 
will  be  limited  to  5  minutes.  If  you 
would  like  to  have  the  TAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  954-423-7979,  or  write 
Sallie  Chavez,  TAP  Office,  1000  South 
Pine  Island  Rd.,  Suite  340,  Plantation, 
FL  33324.  Due  to  limited  conference 
lines,  notification  of  intent  to  participate 
in  the  telephone  conference  call  meeting 
must  be  made  with  Sallie  Chavez.  Ms. 
Chavez  can  be  reached  at  1-888-912- 
1227  or  954-423-7979.  The  agenda  will 
include  the  following:  various  IRS 
issues. 

Dated:  July  25,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

[FR  Doc.  03-19418  Filed  7-29-03;  8:45  am] 
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DEPARTMElijT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200 
[Docket  No.  Fft-4792-1-01] 
RIN2502-AH91 


Distribution 


}f  Tax  Credit  Proceeds 


for  Hi 


agency:  Offi 
Secretan' 
Commissioner 
action:  Inter 


I  :e  of  the  Assistant 

ousing-Federal  Housing 
HUD. 
m  rule. 


SUMMARY:  Th  i 
Department' 
funding  for 
current  regul 
provided  by 
disbursed  in 
material,  and 
e.xpenses  bef(  i 
mortgage  pro  ;eeds 
made  for  fedqral 
government 
loans.  These 
fully  disburs 
of  mortgage 
the  Assistant 
Federal  Ho 
interim  rule 
rule  provides 
from  the  sale 
credits  or  hi 
need  not  be 
distribution 


DATES:  Effect^e 

Comment 
2003. 


s  interim  rule  amends  the 
regulations  with  respect  to 
project  completion.  The 
itions  require  that  funds 
I  he  mortgagor  must  be 
ull  for  project  work, 
incidental  charges  and 
re  anv  disbursement  of  the 
An  exception  is 
state,  or  local 
instrumentality  grants  or 
rants  or  loans  need  not  be 
before  the  disbursement 
p  roceeds,  upon  approval  of 
Secretary  for  Housing- 
ng  Commissioner.  This 
c^dds  to  the  exception.  This 
that  the  mortgagor's  equity 
of  low-income  housing  tax 
sioric  tax  credits,  or  both, 
y  disbursed  before  the 
mortgage  proceeds, 
date;  August  29,  2003. 
Date:  September  29, 


cr 


(d 


us 


filh 
cf 


l^ue . 


Ill 


ADDRESSES 

invited  to  submit 

this  rule  to 

Office  of  General 

Department 

Development 

Washington 

Communicatibns 


a 


"a< 


above  docket 
Facsimile  fF 
acceptable.  A 
communication 
available  for 
copying  betw 
p.m.  weekdays 
FOR  FURTHER 
Michael  McClillo 
Multifamily 
Deputy  Assistant 
Multifamily 
Department 
Development 
Washington. 
Telephone 
(this  is  not  a 
or  speech-im 
this  number 
Information 
877-8339  (th 


terested  persons  are 

comments  regarding 
Regulations  Division, 

Counsel,  Room  10276, 
Housing  and  Urban 
451  Seventh  Street,  SW., 
DC  20410-0500. 

should  refer  to  the 
number  and  title. 
)  comments  are  not 
copy  of  each 

submitted  will  be 
ublic  inspection  and 
jen  7:30  a.m.  and  5:30 
at  the  above  address. 


I  ^FORMATION  CONTACT: 

ugh.  Director,  Office  of 
I  evelopment,  Office  of  the 

Secretary  for 
I^ousing,  Room  6148, 
Housing  and  Urban 
451  Seventh  Street,  SW., 
)C  20410-8000. 

708-1142,  ext.  5426 
-free  number).  Hearing- 
aired  persons  may  access 
calling  the  Federal 
ay  Service  at  1-800- 
is  a  toll-free  number). 


(2112) 
tail- 


by 
Pel 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department's  regulations  at  24 
CFR  200.54  describe  the  project  funding 
completion  requirements  with  respect  to 
FHA  insured  multifamily  projects. 
Paragraph  (a)  of  §200.54' states  that 
funds  provided  by  the  mortgagor  must 
be  disbursed  in  full  for  project  work, 
material,  and  incidental  charges  and 
expenses  before  disbursement  of  any 
mortgage  proceeds.  The  existing 
regulations  at  §  200.54(b)  provide  that, 
with  the  approval  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  funds  provided  by  a 
grant  or  loan  to  the  mortgagor  from  a 
governmental  agency  do  not  have  to  be 
fully  disbursed  to  complete  a  project 
before  disbursement  of  the  mortgage 
proceeds.  A  grant  or  loan  from  a  federal 
agency  does  not  include  the  proceeds 
from  the  sale  of  low-income  housing  tax 
credits  or  historic  tax  credits.  Historic 
tax  credit  proceeds  are  generated  from 
the  financing  of  the  preservation  of 
historic  properties  that  receive  special 
tax  treatment  under  the  Internal 
Revenue  Code.  Syndication  involves 
sale  of  historic  properties  to  investors 
who  share  in  the  tax  benefits  that  accrue 
to  each  investor  in  proportion  to  his/her 
investment  in  the  property.  The 
investors'  cash  investment  is  used  to 
fund  the  preservation  costs  (i.e.,  the  cost 
of  rehabilitating  an  historic  property). 

Tax  credits  are  usually  syndicated 
and  sold  to  investors.  The  proceeds 
from  the  sale  of  low-income  housing  tax 
credits  often  amount  to  between  forty 
and  fifty  percent  of  the  cost  of 
construction  of  the  project.  Because  of 
the  large  amount  of  equity  resulting  in 
a  substantially  reduced  mortgage,  rents 
can  be  fixed  at  levels  that  may  make 
them  affordable  to  very  low-income 
families.  Historic  tax  credits  are  given 
for  up  to  twenty  percent  of  the  cost  of 
rehabilitation  of  a  qualified  historic 
building,  thus  encouraging  the 
rehabilitation  and  preservation  of 
historic  buildings. 

Investors  in  Ginnie  Mae  securities 
anticipate  a  date  certain  for  initial 
distribution  of  mortgage  proceeds.  If  the 
mortgagor's  equity  is  substantial  and  it 
must  be  fully  distributed  before 
distribution  of  mortgage  proceeds,  as  is 
currently  required,  then  the  distribution 
of  mortgage  proceeds  will  not  begin 
until  months  after  the  date  of  closing. 
With  delayed  distribution  of  mortgage 
proceeds,  the  borrower  would  have  to 
pay  extension  fees  to  the  Ginnie  Mae 
investor.  These  extension  fees  ceui  be 
expensive.  By  allowing  the  pro-rata 
distribution  of  the  required  borrower 
equity  and  of  the  mortgage  proceeds, 


this  rule  helps  to  meet  the  Secretary's 
goal  of  simplifj'ing  the  use  of  tax  credits 
with  the  FHA  mortgage  insurance 
programs. 

To  mitigate  the  effects  of  the  delayed 
distribution  of  mortgage  proceeds,  the 
Assistant  Secretary  for  Housing  has 
issued  over  a  dozen  waivers  this  year  to 
permit  the  pro-rata  distribution  of  tax 
credits  equity  and  the  FHA  mortgage 
insurance  proceeds.  The  availability  of 
funds  for  completion  of  the  project  is 
assured  because  the  borrower  equity, 
including  tax  credit  proceeds,  and  the 
FHA  mortgage  proceeds,  are  placed  into 
the  lender's  escrow  account  from  which 
advances  of  the  mortgage  proceeds  may 
be  made  only  with  the  approval  of  the 
Multifamily  Hub  or  Multifamily 
Program  Center.  If  the  borrower  defaults 
and  the  lender  files  a  claim  for 
insurance  benefits,  all  funds  remaining 
in  the  lender's  escrow  are  used  to  offset 
the  claim. 

II.  This  Interim  Rule 

This  interim  rule  would  amend  24 
CFR  200.54(b)  to  allow  the  proceeds 
from  syndication  of  low-income  housing 
tax  credits  and  historic  tax  credits  to  be 
treated  in  the  same  manner  as  loan  or 
grant  funding  provided  through  federal, 
state,  or  local  government  agencies.  This 
amendment  eliminates  the  need  for  a 
waiver  of  the  regulation  as  obtained  in 
the  past,  thereby  eliminating  the 
additional  cost  to  the  project  resulting 
from  the  delays  associated  with 
receiving  a  waiver  of  the  regulation.  As 
amended,  §  200.54(b)  reads  as  follows: 

(b)  Low-income  housing  tax  credit 
syndication  proceeds,  historic  tax  credit 
syndication  proceeds,  or  funds  provided 
by  a  grant  or  loan  from  a  federal,  state, 
or  local  governmental  agency  or 
instrumentality  under  requirements  of 
this  section  need  not  be  fully  disbursed 
before  the  disbursement  of  mortgage 
proceeds,  where  approved  by  the 
Commissioner  in  accordance  with 
terms,  conditions,  and  standards 
established  by  the  Commissioner. 

III.  Findings  and  Certiiications 

Justification  for  Interim  Rulemaking 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  Part  10,  however,  does  provide 
for  exceptions  from  that  general  rule 
where  HUD  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  the  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  part  10). 
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HUD  finds  that  good  cause  exists  to 
publish  this  interim  rule  for  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  procedure  is 
contrary  to  the  public  interest.  The 
reason  for  HUD's  determination  is  that 
this  rule  eliminates  the  need  for  projects 
funded  with  tax  credits  to  seek  a  waiver 
from  HUD  to  allow  mortgage  proceeds 
to  be  disbursed  before  the  distribution 
of  the  mortgagor's  equity  from  the  sale 
of  low-income  housing  tax  credits  or 
historic  tax  credits.  This  change  will 
result  in  savings  in  time  and  money  for 
projects  funded  with  tax  credits,  thereby 
making  rents  more  affordable  in  these 
projects. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"). 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  (3){f)  of  the  Order 
(although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  Regulations 
Division,  Room  10276,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500. 

Environmental  Review' 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  this 
rule  has  been  made  in  accordance  with 
HUD  regulations  at  24  CFR  part  50, 
which  implement  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410-0500. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  establishes 
requirements  for  federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  and  the  private  sector. 
This  interim  rule  does  not  impose  a 
federal  mandate  that  will  result  in 
expenditure  by  state,  local,  or  tribal 
governments,  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  There  are  no 
anti-competitive  discriminatory  aspects 
of  the  rule  with  regard  to  small  entities, 
and  there  are  no  unusual  procedures 
that  would  need  to  be  complied  with  by 
small  entities.  Although  HUD  has 
determined  that  this  interim  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  HUD  welcomes  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Order.  This  interim 
rule  does  not  have  federalism 
implications  and  will  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  nor 


preempt  state  law  within  the  meaning  of 
the  Order. 

Catalog  of  Federal  Domestic  Assistar.ce 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  24  CFR  part  200 
are  14.135  and  14.139. 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards,  Lead  poisoning.  Loan 
programs-housing  and  community 
development.  Manufactured  homes, 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  for  the  reasons  described 
in  the  preamble.  HUD  amends  24  CFR 
part  200  to  read  as  follows: 

PART  20a-)NTRODUCTION  TO  FHA 
PROGRAMS 

■  1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authoritv:  12  U.S.C.  1702-1715z-21;  42 
U.S.C.  3535  (d). 

■  2.  Amend  §  200.54  by  revising 
paragraph  (b)  to  read  as  follows: 

§  200.54    Project  completion  funding. 

*         *         *      ■    *         * 

(b)  Low-income  housing  tax  credit 
syndication  proceeds,  historic  tax  credit 
syndication  proceeds,  or  funds  provided 
by  a  grant  or  loan  frqm  a  federal,  state, 
or  local  governmental  agency  or 
instrumentality  under  requirements  of 
this  section  need  not  be  fully  disbursed 
before  the  disbursement  of  mortgage 
proceeds,  where  approved  by  the 
Commissioner  in  accordance  with 
terms,  conditions,  and  standards 
established  by  the  Commissioner. 

Dated:  lune  .30.  2003. 

John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[PR  Doc.  03-19286  Filed  7-29-03;  8:45  ami 
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Presidential  Documents 


Proclamation  7693  of  July  25,  2003 
Parents'  Day,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Children  are  a  daily  reminder  of  the  blessings  and  responsibilities  of  life 
and  a  source  of  joy,  pride,  and  ftilfillment.  Parents,  stepparents,  adoptive 
parents,  and  foster  parents  have  the  important  responsibility  of  providing 
for,  protecting,  nurturing,  teaching,  and  loving  their  children.  On  Parents' 
Day,  we  honor  America's  mothers  and  fathers  and  celebrate  the  values 
that  bmd  families  from  one  generation  to  the  next  and  help  define  us 
as  a  Nation. 

As  a  child's  first  teachers,  parents  are  the  most  influential  and  effective 
mstructors  in  a  child's  life.  Through  their  words,  actions,  and  sacrifices 
parents  are  livmg  examples  for  children.  Young  boys  and  girls  watch  their 
parents  closely  and  imitate  their  behavior.  Parents  play  a  critical  role  in 
instilhng  responsibility,  integrity,  and  other  life  lessons  that  shape  the  lives 
of  America's  future  leaders. 

My  Administration  is  committed  to  supporting  our  Nation's  families.  We 
are  working  with  faith-based  and  communitv  organizations  to  promote 
healthy  marriages,  responsible  parenting,  and  education.  And  we  are  com- 
mitted to  fully  funding  and  supporting  the  Promoting  Safe  and  Stable  Fami- 
lies Program,  which  helps  strengthen  family  bonds,  promote  adoption,  and 
provide  help  for  vulnerable  children  across  our  country. 

Volunteer  service  is  one  way  parents  can  spend  time  with  their  children 
while  encouraging  them  to  learn  the  value  of  helping  others  The  USA 
Freedom  Corps'  "How  1  Spent  My  Summer"  initiative  includes  volunteer 
opportunities  where  parents  and  children  can  work  together  to  meet  the 
needs  of  their  communities.  This  initiative  offers  ideas  such  as  collecting 
food  for  local  food  banks  or  school  supplies  for  children  in  need,  hi  addition 
families  can  volunteer  at  one  of  our  Nation's  parks  or  recreation  areas 
creating  trails,  assisting  with  archeological  digs,  or  building  and  restoring 
houses.  Teaching  by  example,  parents  can  help  their  children  become  respon- 
sible citizens. 

Parenting  is  one  of  the  most  rewarding  and  challenging  endeavors  in  life. 
On  this  special  day,  we  recognize  the  hard  work  and  compassion  of  America's 
parents  and  celebrate  the  mothers  and  fathers  who  are  positive  role  models 
for  their  children.  I  encourage  parents  to  spend  more  time  reading,  talking, 
and  volunteering  with  their  children.  I  also  urge  parents  to  share  the  joys 
and  wisdom  of  parenthood  with  new  families  in  their  communities  and 
those  planning  families  for  the  future. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States  and  consistent  with  Public  Law  103-362, 
as  amended,  do  hereby  proclaim  Sunday,  July  27,  2003,  as  Parents'  Day. 
I  encourage  all  Americans  to  express  their  respect  and  appreciation  to  parents 
everywhere  for  their  contributions  to  their  children,  families,  communities, 
and  our  Nation.  I  also  call  upon  citizens  to  observe  ihis  day  with  appropriate 
programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  July,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


t/^ 
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Executive  Order  13309  of  July  25,  2003 

Amendments  to  Executive  Order  12994,  and  Renaming  the 
President's  Committee  on  Mental  Retardation  as  the  Presi- 
dent's Committee  for  People  with  Intellectual  Disabilities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  change  the  name 
of  the  "President's  Committee  on  Mental  Retardation"  to  the  "President's 
Committee  for  People  with  Intellectual  Disabilities"  (the  "Committee")  and 
expand  the  membership  of  the  Committee,  it  is  hereby  ordered  as  follows: 
Section  1.  The  President's  Committee  on  Mental  Retardation  is  hereby  re- 
named the  President's  Committee  for  People  with  Intellectual  Disabilities. 
Sec.  2.  Executive  Order  12994  of  March  21,  1996,  is  hereby  amended  by 
deletmg  the  words  "mental  retardation"  and  inserting  the  words  "intellectual 
disabilities"  in  lieu  thereof  throughout  the  text  of  that  order,  except  in 
the  title,  the  first  line  of  the  preamble,  and  section  1  of  that  order. 

Sec.  3.  Section  1  of  Executive  Order  12994  is  amended  by  deleting  the 
words  "(the  "Committee")"  and  adding  after  "responsibilities,"  the  words 
"and  renamed  the  President's  Committee  for  People  with  Intellectual  Disabil- 
ities (the  "Committee"),". 

Sec.  4.  Section  2- of  Executive  Order  12994  is  amended  by  inserting  after 
"(5  The  Secretary  of  Housing  and  Urban  Development;"  the  following- 
"(6)  The  Secretary  of  Commerce;  (7)  The  Secretary  of  Transportation;  (sj 
The  Secretary  of  the  Interior;  (9)  The  Secretary  of  Homeland  Security" 
and  renumbering  former  subsections  (6)  through  (9)  as  subsections  (10) 
through  (13). 

Sec.  5.  The  Committee  is  continued  until  September  30,  2005. 


(/^ 


THE  WHITE  HOUSE, 
July  25,  2003. 
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Executive  Order  13310  of  July  28,  2003 

Blocking  Property  of  the  Government  of  Burma  and  Prohib- 
iting CeMain  Transactions 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergeiicv 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.)  (lEEPA),  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.),  the  Burmese  Freedom  and  Democracy 
Act  of  2003  (July  28,  2003),  and  section  301  of  title  3,  United  States  Code, 
and  m^  order  to  take  additional  steps  with  respect  to  the  Government  of 
Burma's  continued  repression  of  the  democratic  opposition  in  Burma  and 
with  respect  to  the  national  emergency  declared  in  Executive  Order  13047 
ofMay  20,  1997; 

I,  GEORGE  W.  BUSH,  President  of  the  United  States  of  America,  herebv 
order: 

Section  1.  Except  to  the  extent  provided  in  section  203(b)(1),  (3)  and  (4) 
of  lEEPA  (50  U.S.C.  1702(b)(1),  (3),  and  (4)),  the  Trade  Sanctions  Reform 
and  Export  Enhancement  Act  of  2000  (title  IX,  PublicLaw  106-387)  (TSRA), 
or  regulations,  orders,  directives,  or  licenses  that  may  be  issued  pursuant 
to  this  order,  and  notwithstanding  any  contract  entered  into  or  any  license 
or  permit  granted  prior  to  the  effective  date  of  this  order,  all  property 
and  interests  in  property  of  the  following  persons  that  are  in  the  United 
States,  that  hereafter  come  within  the  United  States,  or  that  are  or  hereafter 
corne  within  the  possession  or  control  of  United  States  persons,  including 
their  overseas  branches,  are  blocked  and  may  not  be  transferred,  paid,  ex- 
ported, withdrawn,  or  otherwise  dealt  in: 

(a)  the  persons  listed  in  the  Annex  attached  and  made  a  part  of  this 
order;  and 

(b)  any  person  determined  by  the  Secretary  of  the  Treasury,  in  consultation 
with  the  Secretary  of  State, 

(i)     to  be  a  senior  official  of  the  Government  of  Burma,  the  State  Peace 
and  Development  Council  of  Burma,  the  Union  Solidarity  and  De- 
velopment Association  of  Burma,   or  any  successor  entity  to  any 
of  the  foregoing;  or 
(ii)     to  be  owned  or  controlled  by,  or  acting  or  purporting  to  act  for 
or.  on  behalf  of,  directly  or  indirectly,  any  person  whose  property 
and  interests  in  property  are  blocked  pursuant  to  this  order. 
Sec.  2.  Except  to  the  extent  provided  in  section  203(b)  of  lEEPA  (50  U.S.C. 
1702(b)),  the  TSRA,  or  regulations,  orders,  directives,  or  licenses  that  may 
be  issued  pursuant  to  this  order,  and  notwithstanding  any  contract  entered 
into  or  any  license  or  permit  granted  prior  to  the  effective  date  of  this 
order,  the  following  are  prohibited: 

(a)  the  exportation  or  reexportation,  directly  or  indirectly,  to  Burma  of 
any  financial  services  either  (i)  from  the  United  States  or  (ii)  by  a  United 
States  person,  wherever  located;  and 

(b)  any  approval,  financing,  facilitation,  or  guarantee  by  a  United  States 
person,  wherever  located,  of  a  transaction  by  a  foreign  person  where  the 
transaction  by  that  foreign  person  would  be  prohibited  by  this  order  if 
performed  by  a  United  States  person  or  within  the  United  States; 

Sec.  3.  Beginning  30  days  after  the  effective  date  of  this  order,  and  except 
to  the  extent  provided  In  section  8  of  this  order  and  in  regulations,  orders, 
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directives,  or  licenses  that  may  be  issuied  pursuant  to  this  order,  and  notwith- 
standing any  contract  entered  into  or  any  license  or  permit  granted  prior 
to  30  days  after  the  effective  date  of  this  order,  the  importation  into  the 
United  States  of  any  article  that  is  a  product  of  Burma  is  hereby  prohibited. 

Sec.  4.  (a)  Any  transaction  by  a  United  States  person  or  within  the  United 
States  that  evades  or  avoids,  has  the  purpose  of  evading  or  avoiding,  or 
attempts  to  violate  any  of  the  prohibitions  set  forth  in  this  order  is  prohibited, 
(b)  Any  conspiracy  formed  to  violate  any  of  the  prohibitions  set  forth 
in  this  order  is  prohibited. 
Sec.  5.  For  purposes  of  this  order: 

(a)  the  term  "person"  means  an  individual  or  entity; 

(b)  the  term  "entity"  means  a  partnership,  association,  trust,  joint  venture, 
corporation,  group,  subgroup,  or  other  organization; 

(c)  the  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  under  the  laws  of  the  United 
States  or  any  jurisdiction  within  the  United  States  (including  foreign 
branches),  or  any  person  in  the  United  States;  and 

(d)  the  term  "Government  of  Burma"  means  the  Government  of  Burma 
(sometimes  referred  to  as  Myanmar).  its  agencies,  instrumentalities  and  con- 
trolled entities,  and  the  Central  Bank  of  Burma. 

Sec.  6.  I  hereby  determine  that  the  making  of  donations  of  the  type  specified 
in  section  203(b)(2)  of  lEEPA  (50  U.S.C.  1702(b)(2))  by  or  to  persons  whose 
property  and  interests  in  property  are  blocked  pursuant  to  section  1  of 
this  order  would  seriously  impair  my  ability  to  deal  with  the  national 
emergency  declared  in  Executive  Order  13047,  and  hereby  prohibit  such 
donations  as  provided  by  section  1  of  this  order. 

Sec.  7.  For  those  persons  whose  property  and  interests  in  property  are 
blocked  pursuant  to  section  1  of  this  order  who  might  have  a  constitutional 
presence  in  the  United  States.  I  find  that  because  of  the  ability  to  transfer 
funds  or  other  assets  instantaneously,  prior  notice  to  such  persons  of  meas- 
ures to  be  taken  pursuant  to  this  order  would  render  these  measures  ineffec- 
tual. I  therefore  determine  that  for  these  measures  to  be  effective  in  addressing 
the  national  emergency  declared  in  Executive  Order  13047,  there  need  be 
no  prior  notice  of  a  listing  or  determination  made  pursuant  to  this  order. 

Sec.  8.  Determining  that  such  a  waiver  is  in  the  national  interest  of  the 
United  States.  I  hereby  waive  the  prohibitions  described  in  section  3  of 
the  Burmese  Freedom  and  Democracy  Act  of  2003  with  respect  to  any 
and  all  articles  that  are  a  product  of  Burma  to  the  extent  that  prohibiting 
the  importation  of  such  articles  would  conflict  with  the  international  obliga- 
tions of  the  United  States  under  the  Vienna  Convention  on  Diplomatic 
Relations,  the  Vienna  Convention  on  Consular  Relations,  the  United  Nations 
Headquarters  Agreement,  and  other  legal  instruments  providing  equivalent 
privileges  and  immunities. 

Sec.  9.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  the  President 
by  lEEPA  and  sections  3(a)  and  4  of  the  Burmese  Freedom  and  Democracy 
Act  of  2003,  other  than  the  authority  to  make  the  determinations  and  certifi- 
cation to  the  Congress  that  Burma  has  met  the  conditions  described  in 
3(a)(3)  of  the  Act,  as  may  be  necessary  to  carry  out  the  purposes  of  this 
order.  The  Secretary  of  the  Treasury  may  redelegate  any  of  these  functions 
to  other  officers  and  agencies  of  the  United  States  Government  consistent 
with  applicable  law.  The  Secretary  of  State  is  authorized  to  exercise  the 
functions  and  authorities  conferred  upon  the  President  by  section  3(b)  of 
the  Burmese  Freedom  and  Democracy  Act  of  2003  and  to  redelegate  these 
functions  and  authorities  consistent  with  applicable  law.  All  agencies  of 
the  United  States  Government  are  hereby  directed  to  take  all  appropriate 
measures  within  their  authority  to  carry  out  the  provisions  of  this  order. 
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'  Sec.  10.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 

of  State,  is  authorized  to  determine,  subsequent  to  the  issuance  of  this 
order,  that  circumstances  no  longer  warrant  inclusion  of  a  person  in  the 
Annex  to  this  order  and  that  the  property  and  interests  in  property  of 
that  person  are  therefore  no  longer  blocked  pursuant  to  section  1  of 'this 
order. 

Sec,  11.  Nothing  in  this  order  is  intended  to  affect  the  continued  effectiveness 
of  any  rules,  regulations,  orders,  licenses,  or  other  forms  of  administrative 
action  issued,  taken,  or  continued  in  effect  heretofore  or  hereafter  under 
^  31  C.F.R.  chapter  V.  except  as  expressly  terminated,  modified,  or  suspended 

by  or  pursuant  to  this  order. 

Sec.  12.  Sections  1  through  7  of  Executive  Order  13047  are  hereby  revoked 
to  the  extent  they  are  inconsistent  with  this  order.  All  delegations,  rules, 
regulations,  orders,  licenses,  and  other  forms  of  administrative  action  made] 
issued,  or  otherwise  taken  under  Executive  Order  13047,  not  inconsistent 
with  section  3  of  this  order  and  not  revoked  administratively,  shall  remain 
in  full  force  and  effect  under  this  order  until  amended,  modified,  or  termi- 
nated by  proper  authority.  The  revocation  of  any  provision  of  Executive 
Order  13047  pursuant  to  this  section  shall  not  affect  any  violation  of  any 
rules,  regulations,  orders,  licenses,  or  other  forms  of  administrative  action 
under  that  order  during  the  period  that  such  provision  of  that  order  was 
in  effect. 

Sec.  13.  All  provisions  of  this  order  other  than  section  3  shall  not  apply 
to  any  activity,  or  any  transaction  incident  to  an  activity,  undertaken  pursuant  - 
to  an  agreement,  or  pursuant  to  the  exercise  of  rights  under  such  an  agree- 
ment, that  was  entered  into  by  a  United  States  person  with  the  Government 
of  Burma  or  a  nongovernmental  entity  in  Burma  prior  to  12:01  a.m.  eastern 
daylight  time  on  May  21,  1997. 

Sec.  14.  This  order  is  not  intended  to,  and  does  not,  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity  by 
any  party  against  the  United  States,  its  departments,  agencies,  instrumental- 
ities, or  entities,  its  officers  or  employees,  or  any  other  person. 

Sec.  15.  This  order  is  effective  on  12:01  a.m.  eastern  davlieht  time  on 
July  29,  2003. 

Sec.  16.  This  order  shall  be  transmitted  to  the  Congress  and  published 
in  the  Federal  Register. 
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Annex 

The  State  Peace  and  Development  Council  of  Burma 

Myanma  Foreign  Trade  Bank  (a.k.a.  Myanmar  Foreign  Trade  Bank) 

Myanma  Investment  and  Commercial  Bank  (a.k.a.  MICB;  a.k.a.  Myanmar 
Investment  and  Commercial  Bank) 

Myanma  Economic  Bank  (a.k.a.  Myanmar  Economic  Bank) 
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0 39471 

1 42984 


21 42984,  43002 

22 42290,  42984 

24 42984 

25 43645,43942 

27 42984 

32 38641 

52 43003,  43009 

54 38642,  39471,  41936, 

43472 

64 40184,  41942,  43010, 

44144 

68 44144 

69 43327 

-  73 38643,40185,40186, 

40187,  41284,  41724,  42608, 

42609,  42984,  43329,  43645, 

43646 

74 41284 

80 42984 

90 42296,42984 

95 42984 

101 42610,  42984,  43942 

Proposed  Rules: 

1 40876,  44003 

2 44011 

15 44011 

22 44003 

52 43070 

54 41996,42333 

73 40237,  42662,  42663, 

42664,  42665,  42666,  43702, 

43703,  43704,  43705,  44273 

90 42337,44003 

48  CFR 

Ch.  1 43854,43875 

Ch.  10 39854,  42717 

1 43855 

2 43857 

5 43855,43859 

7 43859 

10 43859 

11 43857 

14 43855 

19 43855,43873 

22 43855,43863 

23 43857,43868 

31 43863,43871 

36 43855 

37 ...43863 

39 43872 

52 43855,  43863,  43868, 

43873 

53 43855 

207 43331 

217 43332 

501 41286 

538 41286 

552 41286 

1801.... 43333 

1811 43333 


1823 43333 

1851 43333 

1852 43333 

Proposed  Rules: 

15 40466 

30 40104 

31 40466 

52 40104 

49  CFR 

40 43946 

71 43334,  43336 

214 44388 

512 44209 

541 39471 

571 43964,  43972,  44468 

575 43339 

587 44468 

Proposed  Rules: 

192 41768 

219..... 44276 

390 42339 

391 42339,  43889 

393 43891 

395 43893 

396 43893 

571 43895 

583 : 43899 

50  CFR 

17 39624,  40076,  43647 

20 43010 

21 43010 

92 43010 

223 41942 

229 41725 

300 -. 39024 

600 42613 

648 40808,  41945,  43974. 

44232 

660 40187,  41085,  42643, 

43473 

679 40811,40812,  41085, 

41086,  41946,  43030,  43479, 
43480,  44473,  44665,  44666 
Proposed  Rules: 

16 43482 

17 39507,  39892,  42666, 

43706 

18 44020 

20 42546 

223 ...44722 

.229 40888 

600 40892,  42360,  42668, 

42669,  42670,  43072,  44277 

635 41103,  41769 

648 41535,42671 

660 44518 

679 43342,  43483 

697 39048,  42360,  43074 


IV 


ttiis 
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The  Items  in 
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to  Federal  Rec 
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this  list  has  no 
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V 


list  were 
led  as  an  aid 
ister  users, 
from 
legal 


RULES  GOING  INTO 
EFFECT  JUUY  30,  2003 

j 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patents: 
Application  rscords; 
electronic  naintenance; 
published  B- 30-03 
ENVIRONMEMTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  c  ommodities: 
Bacillus  subl  lis  var. 
amylolique  taciens  (strain 
FZB24);  pjblished  7-30-03 
Boscalid;  pu  )lished  7-30-03 
Solid  wastes- 
Hazardous  vaste; 
identificati(  in  and  listing — 
Exclusions ;  published  7- 
30-03 
FEDERAL 

C0MMUNICA1  IONS 
COMMISSION 
Frequency  allocations  and 
radio  treaty  natters: 
4.9  GHz  baid  transferred 
from  Federal  gcvernment 
use;  published  6-30-03 

HOMELAND  £  ECURITY 
DEPARTMEN- 
Coast  Guard 

Drawbridge  operations: 

Virginia;  published  7-16-03 
Ports  and  waterways  safety: 
Lake  Michigin — 
Navy  Pier  Chicago,  IL; 
regulate  J  navigation 
area,  scfety  zone,  and 
anchorage  areas; 
published  7-17-03 
INTERIOR  DBJARTMENT 
Indian  Affairs  Bureau 
Law  and  orde   on  Indian 
reservations 
Paiute-Shos  lone  Indian 
Tribe  of  Fallon 
Reservati<  n  and  Colony. 
NV;  Courl  of  Indian 
Offenses   emoved; 
published  7-30-03 
LABOR  DEPARTMENT 
Veterans  Employment  and 
Training  Service 
Services  to  vqterans 
fomnats  for 
published  6 


Funding 
jrants  to  states; 
30-03 


STATE  DEPARTMENT 

International  TJraffic  in  Arms 
regulations: 


Rwanda;  partial  lifting  of 
embargo;  published  7-30- 
03 

TRANSPORTATION 
DEPARTMENT     ' 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  published 
6-25-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Cattle  from  Mexico; 
importation  into  U.S. 
prohibited  due  to 
tuberculosis;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13838] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

State  and  private  forestry 
assistance: 

Forest  Land  Enhancement 
Program;  comments  due 
by  8-8-03;  published  6-9- 
03  [FR  03-14259] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection.  Packers 

and  Stockyards 

Administration 

Wheat;  U.S.  standards; 
comments  due  by  8-4-03; 
published  6-4-03  [FR  03- 
13772] 

AGRICULTURE 
DEPARTMENT 

Natural  Resources 
Conservation  Service 

Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  8-8-03:  published  7-9- 
03  [FR  03-17260] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  Species  Act; 
interagency  cooperation: 

National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Fishery  conservation  and 

management: 

Atlantic  highly  migratory 
species- 
Atlantic  bluefin  tuna; 
comments  due  by  8-8- 


03;  published  7-10-03 
(FR  03-17521] 
Atlantic  swordfish; 
comments  cue  by  8-4- 
03;  published  6-20-03 
[FR  03-15690] 
Swordfish  and  bluefin 
tuna;  comments  due  by 
8-4-03;  published  7-15- 
03  [FR  03-17867] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18339] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18341] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18342] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-5-03; 
published  7-21-03  [FR 
03-18488] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  whiting;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18164] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Follow-on  production 
contracts  for  products 
developed  pursuant  to 
prototype  projects; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13536] 
Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretirement  benefits 
other  than  pensions; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 


(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Quarteriy  financial  reporting 

requirements  and  annual 

reports  revisions; 

comments  due  by  8-6-03; 

published  7-7-03  [FR  03- 

16811] 
Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 

comments  due  by  8-6-03; 
.     published  7-7-03  [FR  03- 

16820] 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Practice  and  procedure: 
Cash  management 
programs;  documentation 
requirements;  comments 
due  by  8-7-03;  published 
7-8-03  [FR  03-16819] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits    ■ 
programs — 

Texas;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17338] 
Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substance;  substitutes 
list;  comments  due  by 
8-4-03;  published  6-3-03 
[FR  03-13254] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Iowa;  comments  due  by  8- 

7-03;  published  7-8-03 

[FR  03-17101] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Iowa;  comments  due  by  8- 

7-03;  published  7-8-03 

[FR  03-17102] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans; 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Westem  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16922] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Western  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16923] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-16926] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Georgia;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17204] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17205] 
Maryland;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17340] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nebraska;  comments  due  by 
8-7-03;  published  7-8-03 
[FR  03-17098] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nebraska;  comments  due  by 

8-7-03;  published  7-8-03 

[FR  03-17099] 
Texas;  comments  due  by  8- 

8-03;  published  7-9-03 

[FR  03-17339] 
Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16925] 

Human  testing;  standards  and 
criteria;  comments  due  by- 
8-5-03;  published  5-7-03 
[FR  03-11002] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thymol  and  eucalyptus  oil; 

comments  due  by  8-5-03; 

published  6-6-03  [FR  03- 

14198] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste: 
identification  and  listing — 
Exclusions;  comments  due 
by  8-4-03:  published  6- 
18-03  [FR  03-15361] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Frequency  allocations  and 
radio  treaty  matters; 
76-81  GHz  frequency  and 
frequency  bands  above 
95  GHz  reallocation; 
domestic  and  international 
consistency  realignment; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13780] 
Practice  and  procedure: 

Wireless  telecommunications 
services — 

Communications  facilities 

and  historic  properties; 

nationwide 

programmatic 

agreement;  comments 

due  by  8-8-03; 

published  7-9-03  [FR 

03-17415] 
Radio  frequency  devices: 
Broadband  power  line 
systems;  comments  due 
by  8-6-03;  published  5-^3- 
03  [FR  03-12914]    . 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Deferred  compensation  and 

postretirement  benefits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13860] 

GOVERNMENT  ETHICS 
OFFICE 

Organization  and  procedures: 
Statutory  gift  acceptance 
authority;  comments  due 
by  8-4-03;  published  5-5- 
03  [FR  03-11043] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  dmgs: 


Opthalmic  products  (OTC); 
final  monograph;  technical 
amendment;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13827] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Beveriy  Harbor,  MA;  safety 
zone;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17367] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Braun's  rock-cress; 
comments  due  by  8-4- 
03;  published  6-3-03 
[FR  03-13509] 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Black  carp;  comments 
due  by  8-4-03; 
published  6-4-03  [FR 
03-13996] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
North  Dakota;  comments 
due  by  8-6-03;  published 
7-7-03  [FR  03-17084] 
Virginia;  comments  due  by 
8-6-03;  published  7-7-03      - 
[FR  03-17083] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Release  transportation 
regulations;  clarification; 
comments  due  by  8-8-03; 
published  6-9-03  [FR  03- 
14380] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 

postretirement  benefits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 


published  6-3-03  [FR  03- 
13860] 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  matenal; 

packaging  and 

transportation: 

Safe  transportation 
regulations:  public 
meeting;  comments  due 
by  8-8-03;  published  6-26- 
03  [FR  03-16175] 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  earnings 
determinations;  comments 
due  by  8-8-03:  published 
6-9-03  [FR  03-14273] 

SMALL  BUSINESS 

ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program 
changes;  comments  due 
by  8-7-03;  published  7-8- 
03  [FR  03-16862]- 

Small  business  size  standards: 
Nonmanufacturer  rule: 
waivers — 

Ammunition  (except  small 
arms);  comments  due 
by  8-8-03;  published  7- 
25-03  [FR  03-18986] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Aircraft  products,  parts,  and 

materials;  false  and 

misleading  statements; 

comments  due  by  8-4-03; 

published  5-5-03  [FR  03- 

10946] 

Airworthiness  directives: 
Boeing;  comments  due  by 
8-4-03;  published  6-18-03 
[FR  03-15324] 

Bombardier;  comments  due 

by  8-8-03;  published  7-9- 

03  [FR  03-17319] 
Cessna;  comments  due  by 

8-8-03;  published  5-15-03 

[FR  03-12113] 
Domier;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17314] 
Eurocopter  Deutschland 

GmbH;  comments  due  by 

8-4-03;  published  6-5-03 

[FR  03-14136] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France: 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13654] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratibn 

Airworthiness  directives: 
Eurocopter  France; 
commen  s  due  by  8-4-03; 
publishe(  I  6-5-03  [FR  03- 
14134] 

International  Aero  Engines; 
commen  s  due  by  8-4-03; 
published  6-5-03  [FR  03- 
14133] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administrati6n 

Airworthiness  directives: 
Learjet;  comments  due  by 

8-4-03;  published  6-18-03 

[FR  03-15339] 
McDonnell  Douglas; 

commenis  due  by  8-4-03; 

publishe(   6-18-03  [FR  03- 

15333] 
Mitsubishi   Heavy  Industries, 

Ltd.;  con  ments  due  by  8- 

5-03;  pul  dished  6-4-03 

[FR  03-1P980] 

TRANSPORTATION 

DEPARTMENT 

Federal  Avialtion 

Administration 

Ainworthiness  directives: 
New  Piper  Aircraft,  Inc.; 
correction;  comments  due 
by  8-8-01;  published  7-21- 
03  [FR  43-136501 

TRANSPORtATION 
DEPARTMENT 
Federal  Aviallon 
Administration 

Airworthinesa  directives: 
Pilatus  Aircraft  Ltd; 
commenfe  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16844]    I 

TRANSPORTATION 
DEPARTMEr^T 

Federal  Avi^ion 
Administration 

Airworthiness  directives: 
Piper  Aircnitt,  Inc.; 
commenis  due  by  8-8-03; 
publishe()  6-4-03  [FR  03- 
13650] 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Pratt  &  Whitney  Canada; 
comments  due  by  8-5-03; 
published  6-6-03  [FR  03- 
14276] 

Raytheon;  comments  due  by 
8-4-03;  published  6-4-03 
[FR  03-13979] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  8-4-03;  published 
6-4-03  [FR  03-13973] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Cenlex  Aerospace,  Inc.; 
Raytheon/Beech  Model 
58  airplane;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17249] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  8-4-03;  published  6- 
4-03  [FR  03-14070] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Child  restraint  systems — 

Improved  test  dummies, 
updated  test 
procedures,  and 
extended  child  restraints 
standards  for  children 
up  to  65  pounds; 
comments  due  by  8-8- 
03;  published  6-24-03 
[FR  03-14425] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Vehicle  compatibility  and  roll 
over  mitigation;  safety 
reports  availability; 
comments  due  by  8-4-03; 
published  6-18-03  [FR  03- 
15239] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Global  terrorism;  sanctions 
regulations;  comments  due 
by  8-5-03;  published  6-6-03 
[FR  03-14251] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 

Sci-vice: 

Automated  Clearing  House; 
Federal  agency 
participation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-13833] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Property  transferees; 

liabilities  assumed  in 

certain  transactions; 

comments  due  by  8-4-03; 

published  5-6-03  [FR  03- 

11212] 
Securities  and  commodities; 

statutory  valuation 

requirements;  safe  harbor; 

comments  due  by  8-4-03; 

published  5-5-03  [FR  03- 

11047] 
Separate  return  limitation 

years;  loss  carryovers 

waiver;  cross-reference; 

comments  due  by  8-5-03; 

published  5-7-03  [FR  03- 

11210] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV03-989-7  IFR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Reduction  In  Additional 
Storage  Payments  Regarding  Reserve 
Raisins  Intended  for  Use  as  Cattle 
Feed 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  reduces  the 
additional  holding  and  storage 
payments  regarding  2002  Natural  (sun- 
dried)  Seedless  reserve  raisins  that  are 
carried  into  the  2003  crop  year  and 
intended  for  use  as  cattle  feed.  The  crop 
year  runs  from  August  1  through  July 
31.  Such  payments  are  authorized  under 
the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(RAC).  This  action  will  reduce  expenses 
incurred  by  the  2002  reserve  pool  and 
thereby  help  improve  retimis  to  2002 
equity  holders,  primarily  raisin 
producers. 

DATES:  Effective  August  1,  2003. 
Comments  received  by  September  29, 
2003,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
addresses:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Coirmients  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 


moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.htmI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
.  487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.Guerbei^usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  growm  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 


order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  irihabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  reduces  the  additional 
holding  and  storage  payments  regarding 
2002  NS  reserve  raisins  that  are  carried 
into  the  2003  crop  year  and  intended  for 
use  as  cattle  feed.  The  crop  year  runs 
from  August  1  through  July  31.  Under 
the  order,  handlers  are  compensated  for 
receiving,  storing,  fumigating,  and 
handling  reserve  tonnage  raisins 
acquired  during  a  crop  year.  The  order 
also  authorizes  additional  payments  for 
reserve  raisins  held  beyond  the  crop 
year  of  acquisition.  The  RAC  met  on 
July  2,  2003,  and  imanimously 
recommended  that  additional  payments 
for  reserve  raisins  intended  for  use  as 
cattle  feed  accrue  beginning  September 
13,  2003,  rather  than  August  1,  2003. 
This  action  will  reduce  expenses 
incurred  by  the  2002  reserve  pool  and 
thereby  help  improve  returns  to  2002 
equity  holders,  primarily  raisin 
producers. 

Volume  Regiilation  Provisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  retiurns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  toimage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
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raisins,  such  as  government  purchase, 
distilleries,  or  a  nimal  feed.  Net  proceeds 
from  sales  of  re  lerve  raisins  are 
ultimately  distr  ibuted  to  tlie  reserve 
pool's  equity  h(  Iders,  primarily 
producers. 

Costs  Regardin  ;  Holding  and  Storage  of 
Reserve  Ralsini 

Section  989.6  B(f)  of  the  order  specifies 
that  handlers  b(  compensated  for 
receiving,  storii  g,  fumigating,  and 
handling  that  tc  nnage  of  reserve  raisins 
determined  by  I  he  reserve  percentage  of 
a  crop  year  and  held  by  them  for  the 
accoimt  of  the  F  AC,  in  accordance  with 
a  schedule  of  payments  established  by 
the  RAC  and  apmroved  by  the  Secretary. 
Further,  the  RA  Z  must  pay  rent  to 
producers  or  ha  ndlers  for  boxes  used  in 
storing  reserve  i  aisins  held  beyond  the 
crop  year  of  ace  nisition.  As  previously 
mentioned,  the  :rop  year  runs  from 
August  1  throu^  h  July  31 


Section  989.4 
and  regulations 


Dl(b)  of  the  order's  rules 
specifies  additional 

payments  to  hai  idlers  for  storing. 

handling,  and  fi  imigating  reserve  raisins 

held  beyond  th(  crop  year  of 

acquisition.  Sp«  cificaUy.  handlers  must 


sweatbox,  with 
raisins  in  boxes 
and  for  bins,  20 


i.OCO 
f  )r 


rema  n 


Pursuant  to  § 
the  RAC  is 
dispose  of  40, 
reserve  raisins 
tonnage  is  store  1 
and  will  be  adu 
the  raisins 
channels.  The 
help  the  industijy' 
oversupply  of 
make  available 
during  the  new 
August  1,2003. 
circumstances. 


for  such  raisins  at  a  rate 
for  the  first  3  months 


be  compensatec 

of$2.30perton 

(August  througl  October),  and  at  a  rate 

of  $1.18  per  ton  per  month  for  the 

remaining  9  mo  iths  (November  through 

July). 

Section  989.4  )l(c)  specifies  further 
payment  of  rent  il  on  boxes  and  bins 
containing  raisi  is  held  beyond  the  crop 
year  of  acquisition.  Specifically,  persons 
who  furnish  bo:  es  or  bins  used  for 
storing  reserve  raisins  held  for  the 
account  of  the  F  AC  on  August  1  are 
compensated  fo  ■  the  use  of  such 

ows:  For  boxes,  2  Vz 
cents  per  day,  n  at  to  exceed  a  total 
payment  of  $1  .C  D  per  box  per  year,  per 
average  net  wei|  ht  of  raisins  in  a 

equivalent  rates  for 
other  than  sweatboxes; 
cents  per  day  per  bin, 
not  to  exceed  a  i  otal  of  $10.00  per  bin 
per  year. 

Disposal  Progra  m 


389.67(b)  of  the  order, 
impl  jmenting  a  program  to 
tons  of  2002  NS 
r  use  as  cattle  feed.  The 
at  handler  facilities 
terated  to  ensure  that 
in  non-commercial 
program  is  intended  to 
reduce  its  burdensome 
.  It  will  also  help 
tins  for  storing  raisins 
:rop  year,  which  begins 
Barring  unforeseen 
1  eserve  tonnage  intended 


rjisms. 


for  use  as  cattle  feed  should  be  removed 
from  handler  premises  by  mid- 
September  2003. 

RAC  Recommendation 

The  RAC  met  on  July  2,  2003,  and 
unanimously  recommended  reducing 
the  additional  holding  and  storage 
payments  regarding  2002  NS  reserve 
raisins  held  by  handlers  on  August  1, 
2003,  and  intended  for  use  as  cattle 
feed.  Specifically,  additional  payments 
for  such  raisins  will  accrue  beginning 
September  13,  2003,  rather  than  August 
1,  2003.  Thus,  additional  costs  will  only 
be  incurred  for  such  tonnage  that 
remains  at  handler  premises  after 
September  12.  2003.  Payments  for 
storing  and  holding  reserve  raisins  are 
deducted  from  reserve  pool  proceeds, 
and  net  proceeds  are  ultimately 
distributed  to  equity  holders.  "Thus, 
reducing  the  expenses  for  2002  NS 
reserve  tonnage  intended  for  use  as 
cattle  feed  will  help  improve  returns  to 
2002  equity  holders. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit    . 
regulator^'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  arie 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  reduces  the  additional 
holding  and  storage  payments  specified 
in  paragraphs  (b)  and  (c)  of  §  989.401 


regarding  2002  NS  reserve  raisins  that 
are  intended  for  use  as  cattle  feed. 
Specifically,  additional  payments  for 
such  raisins  will  accrue  beginning 
September  13,  2003,  rather  than  August 
1 ,  2003.  Under  the  order,  handlers  are 
compensated  for  receiving,  storing, 
fumigating,  and  handling  reserve 
tonnage  raisins  acquired  during  a  crop 
year.  The  order  also  authorizes 
additional  holding  and  storage 
payments  for  reserve  raisins  held 
beyond  the  crop  year  of  acquisition. 
This  action  reduces  these  additional 
payments  for  2002  NS  reserve  raisins 
held  by  handlers  on  August  1,  2003,  that 
are  intended  for  use  as  cattle  feed. 
Authority  for  this  action  is  provided  in 
§  989.66(f)  of  the  order. 

Regarding  the  impact  of  this  rule  on 
affected  entities,  handlers  and 
producers,  the  order  provides  that 
handlers  store  reserve  raisins  for  the 
account  of  the  ItAC.  Net  proceeds  from 
sales  of  such  reserve  raisins  are 
distributed  to  the  reserve  pool's  equity 
holders,  primarily  producers.  Flandlers 
are  compensated  from  reserve  pool 
funds  for  their  costs  in  receiving, 
storing,  fumigating,  and  handling 
reserve  raisins  during  the  crop  year  of 
acquisition  and  for  the  subsequent  crop 
year.  Compensation  is  also  paid  for  the 
use  of  bins  and  boxes  for  storing  reserve 
raisins  held  beyond  the  crop  year  of 
acquisition. 

Under  the  disposal  program,  it  is 
estimated  that  about  22,500  tons  of 
reserve  raisins  will  remain  at  handler 
premises  after  August  1,  2003.  If  634 
tons  were  removed  per  day,  costs  to 
store,  handle,  and  fumigate  the  toimage 
at  the  current  rate  of  $2.30  per  day 
between  August  1  and  September  12, 
2003,  would  be  $59,133.00.  Bin-rental 
costs  for  the  same  period  at  the  current 
rate  of  $0.20  per  day  per  bin  would  be 
$161,966.00.  Thus,  the  RAC  would 
incur  an  estimated  $221,000  for  holding 
and  storing  2002  reserve  raisins  that  are 
intended  for  use  as  cattle  feed  between 
August  1  and  September  12,  2003.  This 
rule  will  reduce  these  costs  to  zero  and 
thereby  reduce  expenses  incurred  by  the 
2002  NS  reserve  pool.  Handlers, 
however,  will  not  be  compensated  this 
amount  for  holding  and  storing  this 
tonnage. 

Regarding  alternatives  to  this  action, 
one  option  would  be  to  maintain  the 
status  quo  and  have  the  2002  reserve 
pool  inciu  these  costs.  However,  this 
would  not  help  to  improve  retiuns  to 
2002  equity  holders.  Another  alternative 
would  be  to  reduce  the  payments  for  the 
period  August  1  through  September  12, 
2003,  to  figures  lower  than  Uiose 
currently  specified  in  §  989.401. 
However,  all  RAC  members  supported 
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reducing  the  additional  holding  and 
storage  payments  for  2002  reserve 
raisins  intended  for  use  as  cattle  feed  so 
that  such  payments  will  accrue 
begiiming  September  13,  2003,  rather 
than  August  1,  2003. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

Further,  the  RAC's  Administrative 
Issues  Subconunittee  and  RAC  meetings 
on  July  2,  2003,  where  this  action  was 
deliberated  were  both  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations.  Finally,  all  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://u'\v\v.ams. usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  60-day  comment  period  is  invited 
to  allow  interested  persons  to  respond 
to  this  rule.  All  written  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrarv'  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  needs  to  be  in 
place  by  August  1,  2003,  so  that 
additional  payments  regarding  reserve 
raisins  held  by  handlers  on  August  1, 
2003,  and  intended  for  cattle  feed  will 
be  incurred  beginning  September  13, 
2003,  rather  than  August  1  2003;  (2) 


handlers  and  producers  are  aware  of 
this  action  which  was  recommended  by 
the  RAC  at  a  public  meeting;  (3)  the 
action  was  recommended  by  a 
unanimous  vote  of  the  RAC;  and  (4)  this 
interim  final  rule  provides  a  60-day 
comment  period  for  written  comments 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

■  1.  The  authority  citation  for  7  CFR  part 
989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  In  §  989.401.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  989.401     Payments  for  services 
performed  with  respect  to  reserve  tonnage 
raisins. 

***** 

(b)  Additional  payment  for  reserve 
tonnage  raisins  held  beyond  the  crop 
year  of  acquisition.  Additional  payment 
for  reserve  tonnage  raisins  held  beyond 
the  crop  year  of  acquisition  shall  be 
made  in  accordance  with  this 
paragraph.  Each  handler  holding  such 
raisins  for  the  account  of  the  Committee 
on  August  1  shall  be  compensated  for 
storing,  handling,  and  fumigating  such 
raisins  at  the  rate  of  $2.30  per  ton  per 
month,  or  any  part  thereof,  between 
August  1  and  October  31,  and  at  the  rate 
of  $1 . 1 8  per  ton  per  month,  or  any  part 
thereof,  between  November  1  and  July 
31:  Provided,  That  handlers  holding 
2002-03  Natural  (sun-dried)  Seedless 
reserve  raisins  on  August  1,  2003,  that 
are  intended  for  use  as  cattle  feed  shall 
be  compensated  for  storing,  handling, 
and  fumigating  such  raisins  at  the  rate 
of  $2.30  per  ton  per  month,  or  any  part 
thereof,  between  September  1 3  and 
October  31,  2003,  and  at  the  rate  of 
$1.18  per  ton  per  month,  or  any  part 
thereof,  between  November  1,  2003.  and 
July  31,  2004.  Such  services  shall  be 
completed  so  that  the  Committee  is 
assured  that  the  raisins  are  maintained 
in  good  condition. 

(c)  Payment  of  rental  on  boxes  and 
bins  containing  raisins  held  beyond  the 
crop  year  of  acquisition.  Payment  of 
rental  on  boxes  and  bins  containing 
reserve  tonnage  raisins  held  beyond  the 
crop  year  of  acquisition  shall  be  made 


in  accordance  with  this  paragraph.  Each 
handier,  producer,  dehydrator,  and 
other  person  who  furnishes  boxes  or 
bins  in  which  such  raisins  are  held  for 
the  account  of  the  Committee  on  August 
1 ,  shall  be  compensated  for  the  use  of 
such  boxes  and  bins:  Provided,  That 
persons  holding  2002-03  Natural  (sun- 
dried)  Seedless  reserve  raisins  on 
September  13,  2003,  that  are  intended 
for  use  as  cattle  feed  shall  be 
compensated  for  the  use  of  such  boxes 
and  bins,  and  that  no  compensation 
shall  be  accrued  for  such  raisins  held 
between  August  1  and  September  12, 
2003.  The  rate  of  compensation  shall  be: 
For  boxes,  two  and  one-half  cents  per 
day,  not  to  exceed  a  total  payment  of  $1 
per  box  per  year,  per  average  net  weight 
of  raisins  in  a  sweatbox.  with  equivalent 
rates  for  raisins  in  boxes  other  than 
sweatboxes;  and  for  bins  20  cents  per 
day  per  bin,  not  to  exceed  a  total  of  $10 
per  bin  per  year.  For  purposes  of  this 
paragraph,  box  means  any  container 
with  a  capacity  of  less  than  1 .000 
pounds,  and  bin  means  any  container 
with  a  capacity  of  1,000  pounds  or 
more.  The  average  net  weight  of  raisins 
in  each  type  of  box  shall  be  the  industry 
average  as  computed  by  the  Committee 
for  the  box  in  which  the  raisins  are  so 
held.  No  further  compensation  shall  be 
paid  unless  the  raisins  are  so  held  in  the 
boxes  on  the  succeeding  August  1. 
***** 

Dated:  July  25.  2003. 

A.  I.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

|FR  Doc.  03-19492  Filed  7-28-03;  1:04  pmj 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  319 
[Docket  No.  01 -01 BF] 

Definitions  and  Standards  of  Identity 
or  Composition:  Elimination  of  the 
Pizza  wrth  Meat  or  Sausage  Standards 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  rescinding 
the  regulatory  standards  of  identity  for 
"pizza  with  meat"  and  "pizza  with 
sausage."  FSIS  has  determined  that  the 
standards  no  longer  serve  their  original 
purpose  of  protecting  the  public  from 
economic  deception.  Furthermore,  FSIS 
believes  that  the  standards  may  be 
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inhibiting  mani  factiirers  of  federally 
inspected  pizza  >  from  producing  and 
marketing  the  st  yles  of  pizzas  that 
today's  consum  ;rs  demand.  Once  this 
rule  becomes  ef  ective,  products  may  be 
identified  with  i  common  or  usual 
name  that  includes  the  term  "'pizza;" 
identifies  the  mjat  or  poultry 
component,  e.g.,  "pepperoni;"  and 
declares  other  c  smponents  as  a  feature 
that  distinguish  3s  them  from  the  other 
pizza  product,  e.g.  "pizza — garlic  sauce, 
tomatoes,  reduc  jd-fat  cheese,  and 
seasoned  beef  si  rips  on  a  crust." 

FSIS  is  also  ai  nending  the  meat  and 
poultry  product  i  inspection  regulations 
to  require,  for  a  imited  time,  that  the 
labels  of  produc  ts  identified  as  meat  or 
poultry  pizzas  i:  i  their  common  or  usual 
names  include  t  le  percent  of  meat  or 
poultr)'  in  the  p  oduct  in  a  parenthetical 
statement  that  i;  contiguous  to  the 
ingredients  statt  ment.  This  labeling 
requirement  wil  expire  after  three 
years.  FSIS  is  ac  opting  this  requirement 
because,  based  (  n  comments  received  in 
response  to  the  )roposed  rule,  the 
Agency  has  con  :luded  that  some 
consumers  still  ely  on  the  standards  to 
ensure  that  a  pn  iduct  identified  as  a 


meat  or  poultry 


certain  amount  i  )f  meat  or  poultry.  FSIS 


will  allow  pizza 


exhaust  their  rei  aaining  packaging 


inventory  before 
comply  with  the 


DC  20250-3700; 
SUPPLEMENTARY 


Background 
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to  amend  part  3 
inspection  regultt 
standards  of  ideptity 
meat"  and 

55601).  The  proposed 
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February  4.  199< 
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of  its  petition, 
demonstrate  tha 
restricting  the 
products  by  the 
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pizza    contams  a 


manufacturers  to 


they  will  be  required  to 

new  labeling 
requirement.  Re  }uiring  percent  labeling 
of  the  meat  or  pi  lultry  content  of  non- 
standaidized  pi;  zas  for  a  limited  time  is 
a  transitional  st(  p  to  allow  these 
consumers  to  understand  the  nature  of 
the  food 

DATES:  This  rule  is  effective  October  22, 
2003.  Sections  317.8(b)(40)  and 
381.129(f)  shall  ?xpire  October  24,  2006. 
FOR  FURTHER  INF  JRMATION  CONTACT: 
Robert  C.  Post.  Ph.D..  Director,  Labeling 
and  Consumer  F  rotection  Staff,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  A  griculture,  Washington, 

(202) 205-0279. 
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including  pizzas  with  reductions  in 
constituents  that  are  of  health  concern 
to  some  people,  such  as  fat  and 
cholesterol.  NFPI  also  presented 
evidence  that,  due  to  product 
innovation  in  the  food  service  industry, 
consumers'  expectations  of  what  is 
meant  by  the  term  "pizza"  are  broader 
that  what  is  prescribed  by  the  current 
standards. 

Once  this  final  rule  becomes  effective, 
products  identified  as  meat  or  sausage 
pizzas  will  no  longer  be  required  to 
contain  tomato  sauce,  cheese,  and  a 
bread-based  crust,  as  prescribed  by  the 
standards  under  9  CFR  319.600.  In 
addition,  manufacturers  of  pizza 
products  will  be  permitted  to  reduce  the 
minimum  meat  content  from  12  percent 
cooked  or  15  percent  raw  to  2  percent 
cooked  or  3  percent  raw,  the  level  of 
meat  required  for  a  product  to  be 
considered  a  meat  food  product  subject 
to  USDA  jurisdiction. 

In  the  preamble  to  the  proposed  rule, 
FSIS  mentioned  that  although  the 
regulations  do  not  contain  a  standard  of 
identity  for  pizza  products  that  contain 
poultry,  FSIS  has  treated  these  products 
as  "like  products"  to  pizza  with  meat  or 
sausage.  The  Agency's  policy  has  been 
that  these  products  must  contain  at  least 
12  percent  cooked  poultry  meat.  Once 
this  final  rule  becomes  effective,  the 
policy  that  pizzas  that  contain  poultry 
must  have  a  minimum  poultry  content 
will  also  be  revoked. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  rescinding  the  meat  and 
sausage  pizza  standards  of  identity  does 
not  mean  that  the  names  for  products 
identified  as  "pizzas"  will  be 
unregulated.  Under  9  CFR  317.2(c)(1) 
and  381.117(a),  non-standardized  meat 
and  poultry  products  must  be  identified 
by  the  common  or  usual  name  of  the 
product,  or  if  the  product  has  no 
commoH  or  usual  name,  a  truthful, 
descriptive  designation.  FSIS  has 
determined  that,  in  the  absence  of  a 
regulatory  standard  of  identity,  the  term 
"pizza"  represents  the  appropriate 
common  or  usual  name  for  the  class  of 
products  that  have  been  traditionally 
formulated  with  the  components 
stipulated  in  the  regulatory  standard 
prescribed  by  9  CFR  319.600,  i.e., 
tomato  sauce,  cheese,  and  meat  topping 
on  a  bread-based  crust.  Products  that 
contain  these  ingredients  may  be 
identified  by  a  common  or  usual  name 
that  includes  the  term  "pizza;" 
identifies  the  meat  or  poultry 
component,  e.g.,  pepperoni;  and 
declares  any  other  components  or 
features  that  distinguish  it  from 
traditional  pizzas,  e.g.,  "pizza — garlic 
sauce,  tomatoes,  reduced-fat  cheese,  and. 
seasoned  beef  strips  on  a  crust." 


In  the  preamble  tq  the  proposed  rule, 
FSIS  requested  comments  on  whether 
the  product  names  of  non-standardized 
pizzas  should  be  required  to  include  the 
percent  of  meat  or  poultry.  Based  on  the 
conunents  received  in  response  to  this 
question,  FSIS  has  concluded  that  some 
consumers  still  rely  on  the  standards  to 
ensure  that  a  meat  or  poultry  product 
identified  as  a  "pizza"  contains  a 
certain  amount  of  meat  or  poultry.  To 
prevent  these  consumers  from  being 
misled  about  the  meat  or  poultry 
content  of  non-standardized  pizzas,  the 
Agency  is  requiring  that  the  labeling  of 
products  that  are  identified  in  their 
common  or  usual  names  as  pizzas  that 
contain  a  meat  or  poultry  component 
(e.g.  "pizza  with  meat,"  "sausage,  green 
pepper,  and  mushroom  pizza,"  "Thai 
pizza — chicken,  peanut  sauce,  and 
vegetables  on  a  crust")  include  a 
parenthetical  statement  of  the  percent  of 
meat  or  poultry  in  the  product  that  is 
contiguous  to  the  ingredients  statement. 
This  labeling  requirement  will  be 
effective  for  three  years  to  allow 
consumers  to  become  familiar  with 
variations  in  the  meat  or  poultry  content 
that  will  be  permitted  in  pizzas  as  non- 
standardized  foods.  FSIS  will  allow 
manufacturers  of  meat  and  poultry 
pizzas  to  exhaust  their  remaining 
packaging  inventory  before  they  will  be 
required  to  comply  with  the  new 
labeling  requirement. 

Comments  and  Responses 

The  comment  period  for  the  proposed 
rule  closed  on  January  2,  2002. 
However,  in  response  to  comments 
requesting  that  FSIS  extend  the 
comment  period,  on  March  14,  2002,  the 
Agency  reopened  and  extended  that 
comment  period  for  an  additional  30 
days.  Thus,  the  comment  period  closed 
on  April  15,2002. 

FSIS  received  36  comments  in 
response  to  the  proposed  rule  from 
consumers,  consumer  advocacy 
organizations,  members  of  the  frozen 
pizza  industry,  academia,  industry 
consultants,  and  trade  and  professional 
associations  representing  livestock 
producers,  meat  processors,  food 
processors,  seasoning  manufacturers, 
soy  product  producers,  and  dietitians. 
Most  of  the  commenters  supported 
eliminating  the  standards  of  identity  for 
meat  and  sausage  pizzas.  In  general,  the 
supporters  agreed  that  the  standards  are 
restricting  the  development  of  new 
products  by  the  frozen  pizza  industry, 
and  that  consumers,  expectations  of 
what  is  meant  by  the  term  "pizza"  are 
broader  that  what  is  prescribed  by  the 
current  standards.  Eight  commenters 
opposed  the  proposed  rule,  mainly 
because  they  believe  that  the  current 
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standards  still  serve  their  intended 
purpose  of  protecting  consumers  from 
economic  deception,  particularly  with 
regard  to  the  meat  content  of  products 
identified  as  meat  or  sausage  pizzas. 
Three  commenters,  a  trade  association 
representing  the  frozen  foods  industry, 
a  trade  association  representing  meat 
processors,  and  a  large  company  that 
manufactures  a  variety  of  food  products, 
including  frozen  pizzas,  took  no 
position  on  whether  FSIS  should 
eliminate  the  existing  pizza  standards 
but  submitted  comments  on  certain 
aspects  of  the  proposed  rule.  Summaries 
of  issues  raised  by  commenters  and 
Agency  responses  follow. 

Comment:  As  mentioned  above,  in  the 
preamble  to  the  proposed  rule,  FSIS 
stated  that,  if  it  were  to  rescind  the 
pizza  standards,  it  had  tentatively 
determined  that  required  labeling 
features,  such  as  the  product  name, 
ingredients  statement,  and  nutrition 
facts  panel,  will  provide  adequate 
information  for  consumers  to  make 
informed  choices  when  purchasing 
federally  inspected  pizza  products  (66 
FR  55601,  55602).  In  particular,  the 
Agency  concluded  that  the  product 
name  would  become  a  descriptive 
feature  to  convey  to  the  consumer  the 
components  of  the  product.  The  Agency 
went  on  to  request  comments  on 
whether  the  product  name  of  non- 
standardized  pizzas  should  be  required 
to  include  the  percent  of  meat  or  poultry 
in  the  product.  Almost  all  commenters 
that  supported  eliminating  the  pizza 
standards  opposed  this  proposed 
requirement.  Following  is  a  summary  of 
the  reasons  for  their  opposition. 

•  The  product  names  of  pizzas  sold 
by  restaurants  and  delivery  services 
would  not  be  required  to  contain  the 
percent  of  meat  or  poultry  in  the 
product,  thereby  re-establishing 
different  regulatory  treatment  for  the 
retail  and  frozen  pizza  industries. 

•  Percentage  labeling  of  a  specific 
ingredient  is  not  required  for  other 
products  regulated  by  FSIS  or  the  Food 
and  Drug  Administration  (FDA). 

•  If  the  product  name  for  non- 
standardized  pizzas  must  include  the 
percent  of  meat  or  poultry  in  the 
product,  then  it  should  also  be  required 
to  include  the  percent  of  other 
characterizing  ingredients,  such  as 
mushrooms  or  seasonings,  as  well. 

•  Requiring  that  the  percent  of  meat 
or  poultry  in  a  non-standardized  pizza 
product  be  included  as  part  of  the 
product  name  is  not  necessary  because 
existing  required  labeling  features, 
including  mandatory  ingredient  and 
nutrition  information,  already  provide 
sufficient  information  about  a  product's 
meat  or  poultry  content. 


•  Requiring  percent  labeling  of  the 
meat  content  implies  that  meat  is  the 
most  valuable  ingredient  in  the  product. 
The  amount  of  meat  topping  is  not  the 
determining  characteristic  of  the 
product.  Consumers  also  look  at  overall 
cost  and  quality  of  ingredients  used. 

•  Unlike  some  other  products,  the 
meat  content  of  a  pizza  is  readily 
apparent  with  even  a  superficial  visual 
exam,  which  allows  consumers  to  assess 
the  value  of  the  product  for  the  price. 

•  Such  information  would  have  little 
meaning  to  consumers  and  could  lead  to 
counter  productive  competitive  labeling 
contests,  which  would  not  serve 
consumers'  best  interests. 

•  Percent  meat  content  labeling 
assumes  that  all  meat  toppings  are 
equivalent  in  cost,  which  is  not  an 
accurate  assumption. 

•  Pizzas  subject  to  FDA  and  FSIS 
jurisdiction  should  be  marketed  and 
regulated  similarly.  FDA  has  no  such 
specific  requirement  or  any  standards 
for  pizzas  subject  to  FDA's  jurisdiction. 

•  Few  consumers  have  a  working 
knowledge  of  the  current  standards. 
Therefore,  it  is  not  relevant  to  require 
the  labeling  to  include  the  percentage  of 
meat  or  poultry  in  the  pizza. 

•  Requiring  percent  labeling  of  the 
meat  or  poultry  content  would  require 
manufacturers  to  disclose  proprietary 
information,  including  trademark 
recipes.  Manufactiu'ers  who  wish  to 
provide  this  information  voluntarily 
could  do  so  if  they  believed  that 
communicating  the  percent  of  meat  in 
the  product  provided  them  an 
advantage. 

•  Percent  ingredient  labeling, 
including  a  requirement  for  meat  or 
poultry  percent  ingredient  labeling,  is 
not  in  keeping  with  historical  U.S. 
government  policy  regarding  standards 
that  suggest  percentage  ingredient 
labeling  of  foods  in  international  trade. 
For  a  number  of  years,  the  U.S. 
delegation  to  the  Codex  Committee  on 
Food  Labeling  opposed  a  European 
Union  (EU)  proposal  to  require  labeling 
of  percent  fish  core  in  fish  sticks. 
Importantly,  unlike  frozen  pizza,  fish 
sticks  do  have  one  characterizing 
ingredient. 

One  commenter,  a  representative  of  a 
consumer  advocacy  organization,  stated 
that  requiring  that  the  product  names  of 
non-standardized  pizzas  include  the 
percent  of  meat  or  poultry  in  the 
product,  although  well  intentioned, 
seems  clumsy  and  exfreme.  A  better 
solution,  suggested  the  commenter,  is  to 
identify  the  percent  of  meat  or  poultry 
in  a  product  somewhere  outside  the 
ingredients  statement,  but  not  as  part  of 
the  product  name. 


Another  commenter,  a  trade 
association  representing  meat 
processors,  noted  that  if  the  meat  and 
sausage  pizza  standards  are  rescinded,  it 
is  important  that  FSIS  give 
consideration  to  alternative  ways  to 
provide  truthful  information  about  the 
meat  or  sausage  component  of  products 
identified  as  "pizza." 

Response:  Tne  Agency  was  not 
persuaded  by  the  comments  that 
opposed  percent  labeling  of  the  meat  or 
poultry  content  of  non-standardized 
pizzas  because  many  of  these  comments 
are  misleading  or  inaccurate.  Requiring 
percent  labeling  of  the  meat  or  poultry 
content  foj  packaged  pizzas  will  not  re- 
establish different  regulatory 
requirements  for  retail  and  frozen  pizza 
industries,  as  suggested  by  the 
comments.  Even  with  the  elimination  of 
the  pizza  standards,  restaurant  pizzas 
and  packaged  pizzas  will  still  be  subject 
to  different  regulatory  requirements.  For 
example,  nutrition  labeling  is  required 
for  packaged  pizzas  but  not  for 
restaurant  pizzas. 

The  statement  that  percent  labeling  of 
a  specific  ingredient  is  not  required  for 
any  other  products  regulated  by  FSIS 
and  FDA  also  is  not  accurate.  FDA 
regulations  require  that  the  common  or 
usual  name  of  a  food  contain  the 
percentage  of  any  characterizing 
ingredients  when  the  proportion  of  such 
ingredients  in  the  food  has  a  material 
bearing  on  price  or  consumer 
acceptance,  or  when  the  labeling  or 
appearance  of  the  food  may  create  the 
erroneous  impression  that  the 
ingredient  is  present  in  an  amount 
greater  than  is  actually  the  case  (21  CFR 
102.5(b)).  Thus,  contrary  to  what  was 
suggested  in  the  comments,  requiring 
percent  labeling  of  the  meat  or  poultry 
component  of  a  meat  or  poultry  pizza 
with  a  common  or  usual  name  is 
consistent  with  FDA  regulations. 

Although  it  is  true  that  the  meat 
content  of  pizza  is  readily  apparent 
when  examining  the  pizza  itself,  the 
meat  content  is  not  readily  apparent  if 
there  is  a  solid  cover  on  the  package. 
Furthermore,  FSIS  disagrees  that 
percent  meat  content  labeling  promotes 
unproductive  labeling  contests.  The 
Agency  believes  that  it  could  promote 
consumer  choice  and  fair  competition. 

Upon  further  consideration  of  the 
issue,  FSIS  has  determined  that  required 
labeling  features,  such  as  the  nufrition 
facts  panel  and  ingredients  statement, 
do  not  provide  sufficient  information 
about  the  meat  or  poultr\'  content  of 
products  identified  as  "pizza." 
Although  ingredients  must  be  listed  in 
order  of  predominance,  there  could  be 
such  a  wide  range  of  ingredients  in  a 
pizza  that  such  a  listing  does  not 


44862  I'ederal  Register/Vol.  68,  No.  147/Thursday,  July  31,  2003/Rules  and  Regulations 


effecfively  conv  ey  the  proportion  of 
meat  or  poultrj'  in  the  product.  FSIS 
agrees  with  the  :oninient  that,  once  the 
standards  are  rescinded,  the  Agency 
should  considej  alternative  ways  to 
provide  truthhi!  information  about  the 
meat  or  poultry  content  of  products 
identified  as  "p  zza."  It  also  agrees  that 
the  percent  of  n  eat  or  poultry  in 
products  identil  ied  as  "pizza"  need  not 
appear  as  part  o  the  product  name  and 
can  be  conveye<  somewhere  else  on  the 
product  label. 

Therefore,  FS  S  has  decided  to 
require,  for  thre  j  years  from  the 
effective  date  of  this  final  rule,  that 
products  that  ar ;  identified  as  "pizza" 
and  whose  conn  non  or  usual  name 
identify  a  meat  i  »r  poultry  component 
state  the  percen  of  meat  or  poultry'  in 
the  product  in  a  parenthetical  statement 
contiguous  to  the  ingredients  statement. 
If  consumers  find  this  information 
useful,  and  believe  that  it  should  appear 
on  the  product  1  ibeling  permanently, 
they  may  petition  the  Agency  to. rescind 
the  expiration  d  ite  of  this  part  of  the 
regulation. 

Comment:  Mo  st  of  the  commenters 
who  opposed  el  minating  the  meat  and 
sausage  pizza  sti  indards  did  so  because, 
as  previously  mi  intioned,  without  the 
standards  a  proc  uct  identified  as  a 
"meat  pizza"  or  a  "sausage  pizza" 
would  be  permii  ted  to  contain  as  little 
as  2  percent  coo  ;ed  or  3  percent  raw 
meat  instead  of  the  12  percent  cooked 
or  15  percent  ra^  \i  meat  prescribed  by 
the  standards.  T  lese  commenters  noted 
that  meat  is  the  i  nost  expensive 
ingredient  in  a  meat  pizza,  and  that 
without  standards,  manufacturers 
would  be  able  tc  significantly  reduce 
the  meat  content  of  meat  pizzas  without 
consumers"  knowledge.  They  also 
asserted  that  des  criptors  of  meat  or 
sausage  imply  tl  at  a  product  contains 
some  minimum  rniount  of  these 
ingredients,  and  that  consumers'        ' 
expectations  are  that  this  amount  is 
greater  than  two  percent.  Thus,  the 
commenters  argued,  removing  the  meat 
and  sausage  pizaa  standards  would  lead 
to  economic  dec  ;ption  of  consumers 
that  purchase  nrin-standardized  pizzas. 

Response:  As  i  liscussed  above,  FSIS 
believes  that  the  !e  comments 
demonstrate  that  some  consumers  rely 
on  the  pizza  star  dards  of  identity  to 
ensure  that  a  pre  duct  identified  as  a 
meat  or  poultry  )izza  contains  a  certain 
amount  of  meat.  However,  the  Agency 
does  not  believe  that  retaining  the 
regulatory  pizza  standards  of  idei^tity  is 
necessary  to  add  ress  the  concerns 
expressed  by  the  se  comments.  As 
discussed  above  to  address  concerns 
that  consumers  ( ould  be  misled  about 
the  meat  conteni  of  non-standardized 


pizzas,  t)ie  Agency  is  requiring 
temporary  supplemental  labeling  of  the 
meat  or  poultry  content  for  products 
that  are  identified  as  "pizzas"  and 
whose  product  name  includes  a  meat  or 
poultry  component. 

Furthermore,  FSIS  does  not  agree  that 
rescinding  the  meat  and  sausage  pizza 
standards  will  lead  to  economic 
deception  of  consumers  that  purchase 
non-standardized  pizzas.  FSIS  has 
determined  that  over  the  years 
consumer  expectations,  industry 
creativity,  and  technological  irmovation 
have  created  new  types  of  pizza 
products  that  fall  outside  the  realm  of 
the  traditional  or  standardized  pizza  of 
several  decades  ago.  The  existing  pizza 
standards  inhibit  the  production  and 
marketing  by  Federal  establishments  of 
new  pizza  products.  Examples  of  new 
pizza  products  found  at  retail  and  food 
service  establishments  include:  "deep 
dish  pizzas"  that  provide  a  smaller 
surface  area  for  toppings,  "white 
pizzas"  that  do  not  have  a  traditional 
tomato-based  sauce,  and  ethnic-oriented 
pizzas  that  often  reduce  the  meat 
component  to  permit  a  greater  amount 
of  vegetable  toppings.  The  current 
standards  for  meat  and  sausage  pizzas 
require  that  the  products  contain  tomato 
sauce,  cheese,  and  a  bread-based  crust, 
in  addition  to  a  minimum  percentage  of 
meat  or  poultry.  Thus,  the  current 
standards  impede  the  development  and 
marketing  of  these  new  and  innovative 
products. 

Comment:  Many  commenters  that 
opposed  the  proposed  rule  stated  that 
eliminating  the  meat  and  sausage  pizza 
standards  of  identity  is  not  necessary  for 
companies  to  produce  pizzas  with 
nutritional  profiles  more  consistent  with 
nutritional  guidance  [e.g.,  lower  in  fat). 
They  stated  that  nutritionally  improved 
products  can  and  should  be  achieved  by 
using  lower  fat  ingredients,  not  less  of 
fat-containing  ingredients,  such  as  meat 
and  cheese.  One  commenter,  an 
individual  consumer,  stated  that  even  if 
the  pizza  standards  were  eliminated,  it 
would  not  likely  result  in  more  lower- 
fat  frozen  meat  or  sausage  pizzas.  To 
support  his  argument,  the  commenter 
noted  that  of  all  the  restaurant  menus 
that  NFPI  presented  in  support  of  its 
petition,  not  one  contained  a  meat  or 
sausage  pizza  advertised  as  being  a 
healthier  or  lower  fat  product. 

Supporters  of  the  proposal  felt  that 
the  current  standards  are  obstructing 
producers'  ability  to  create  meat  pizzas 
lower  in  fat,  saturated  fat,  and 
cholesterol  in  response  to  changing 
consumer  tastes.  They  stated  that 
eliminating  the  standards  will  give 
manufacturers  the  flexibility  to  offer 
pizzas  with  less  meat,  sausage,  and  fat. 


and  will  permit  the  production  of  fi-ozen 
pizzas  with  reduced-fat  cheese  or  no 
cheese,  provided  there  is  disclosure  on 
the  product's  label.  One  commenter 
noted  that  it  is  not  always  economical 
to  use  leaner  meats,  which  are  more 
expensive  on  a  per  pound  basis,  when 
a  manufactvuer  has  to  comply  with  a 
percentage  minimum  weight. 

Response:  FSIS  does  not  disagree  that 
once  this  final  rule  is  effective,  many 
pizza  manufacturers  will  continue  to 
market  the  traditional  pizza  products 
that  are  available  to  consumers  today. 
However,  these  manufacturers  will  also 
have  greater  flexibility  to  produce  meat 
and  poultry  pizzas  with  reductions  in 
constituents  that  are  of  health  concern 
to  some  people,  such  as  calories  and  fat. 
While  it  is  true,  as  noted  in  some  of  the 
comments,  that  the  standards  permit  the 
production  of  pizzas  with  improved 
nutritional  profiles  through  the  use  of 
lower  fat  ingredients,  removing  the 
standards  will  give  pizza  manufacturers 
additional  flexibility  to  produce  and 
market  nutritionally  improved  packaged 
pizzas. 

Removal  of  the  pizza  standards  will 
not  only  permit  greater  use  of  lower  fat 
ingredients  in  meat  pizza  products,  such 
as  vegetables  and  soy-based  and  other 
reduced-fat  cheeses,  it  will  also  permit 
reductions  in  the  amount  of  fat- 
containing  ingredients,  such  as  meat 
and  cheese,  which  will  result  in  a  wider 
selection  of  pizza  products  that  meet 
nutrient  content  claims  such  as  "lower 
fat,"  "healthy,"  and  "lean."  As  noted  by 
one  commenter,  using  leaner  meats  to 
reduce  the  fat  content  of  a  pizza  product 
that  must  comply  with  a  minimum  meat 
content  is  not  always  economical 
because  leaner  meats  are  more 
expensive  on  a  per  pound  basis.  Thus, 
eliminating  the  standard  will  permit 
pizza  manufacturers  to  provide 
packaged  pizza  products  with  improved 
nutritional  profiles  at  a  variety  of 
pricing  levels. 

Comments:  Some  of  the  commenters 
that  opposed  eliminating  the  pizza 
standards  asserted  that  changes  in 
standards  should  be  based  on  consumer 
research.  They  pointed  out  that,  while 
NFPI  presented  restaurant  menu  data  to 
support  its  petition,  it  did  not  provide 
research  to  indicate  that  consumers 
liked  the  new  styles  of  pizzas  presented 
on  the  menus.  One  commenter  noted 
that  neither  FSIS  nor  the  petitioner 
presented  strong  evidence  of  consumer 
confusion  or  dissatisfaction  with  the 
curre.nt  standards. 

A  few  commenters  presented  their 
own  consumer  research  that  they 
contended  provides  evidence  that 
consumers  are  satisfied  with  the  pizza 
standards.  Two  commenters,  trade 
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associations  representing  livestock 
producers,  submitted  a  consumer 
research  report  from  a  consumer  focus 
group  study  on  the  meaning  of  food 
names  and  the  assumptions  imderlying 
them.  The  report  concluded,  among 
other  things,  that  the  identities  of 
certain  foods,  such  as  bologna  and  beef 
stew,  are  so  distinct  to  consumers,  and 
consumers  are  so  used  to  the  products 
being  labeled  as  such,  that  consumers 
have  difficulty  grasping  the  concept  of 
a  simulated  change  to  the  names  or 
composition  of  the  product.  The 
research  report  also  concluded  that 
changing  the  composition  of  a 
commonly  named  food  product  is 
equivalent  to  changing  the  meaning  of 
the  name  itself.  These  findings,  the 
commenters  asserted,  are  evidence  that 
consumers  rely  on  product  standards  to 
ensure  product  integrity  and  prevent 
economic  adulteration. 

Another  commenter,  a  manufacturer 
and  distributor  of  frozen  prepared  food 
products  that  supported  removal  of  the 
portion  of  the  pizza  standards  that 
prescribes  the  four  basic  components 
(meat,  cheese,  tomato  sauce  and  bread 
based  crust)  but  opposed  elimination  of 
the  minimxun  meat  content  requirement, 
submitted  a  consumer  survey  Uiat 
questioned  consumers  about  the  meat 
content  of  specific  meat  pizza  products 
produced  by  the  commenter's  company. 
A  majority  of  the  consumers  surveyed 
felt  that  the  meat  content  of  each 
product  involved  in  the  survey  was 
"just  about  right."  The  commenter 
stated  that  these  results  indicate  that 
consumers  are  satisfied  with  the  meat 
content  requirements  imposed  by  the 
current  standards  and  that  the  standards 
still  "promote  honesty  and  fair  dealing 
in  the  interest  of  the  consumer." 

Another  commenter,  a  multinational 
manufacturer  and  marketer  of  consumer 
branded  meat  and  food  products, 
submitted  the  results  of  a  survey 
conducted  after  publication  of  the 
proposed  rule  in  which  the  company 
contacted  over  1,000  consumers  by 
telephone.  The  siu-vey  asked  consumers 
how  they  felt  about  the  U.S. 
Government's  proposal  "to  change  the 
minimum  amount  of  meat  for  frozen 
meat  pizza  to  two  percent  of  the  cooked 
weight  or  three  percent  of  the  raw 
weight."  The  commenter's  survey  found 
that  consumers'  were  overwhelmingly 
against  the  proposed  change. 

Response:  The  restaurant  menu  data 
submitted  by  NFPI  in  support  of  its 
petition  demonstrate  that  many 
products  identified  as  "pizza"  that  are 
purchased  by  consumers  in  restaurants 
do  not  meet  the  Agency's  standards. 
Thus,  even  without  consumer  survey 
data,  it  is  no  longer  reasonable  to 


assume  that  consumer  expectations  with 
regard  to  what  constitutes  a  pizza  mirror 
the  standards  for  FSIS-inspected 
products.  Restaurants  would  not  be 
offering  such  a  variety  of  pizza  products 
if  consumers  were  not  interested  in 
purchasing  such  products. 

Althougn  FSIS  does  not  dispute  the 
findings  of  the  consumer  studies 
submitted  by  the  commenters,  the 
Agency  disagrees  that  these  findings 
demonstrate  a  need  to  retain  the  meat 
and  sausage  pizza  standards  of  identity. 
The  consumer  focus  group  study  that 
examined  the  meaning  of  common 
names  for  meat  products  submitted  by 
the  two  trade  associations  questioned 
consumers  about  their  expectations 
regarding  the  composition  of  a  variety  of 
products  that  have  regulatory  standards 
of  identity,  including  bacon  and 
bologna.  However,  it  did  not  question 
consumers  about  their  expectations 
regarding  the  composition  of  products 
identified  as  "pizza." 

The  data  submitted  by  NFPI  in 
support  of  its  petition  indicate  that, 
unlike  consumer  perceptions  of 
products  that  were  the  subject  of  the 
consumer  focus  group  studies,  such  as 
bacon  or  bologna,  consumer  perceptions 
of  what  a  product  identified  as  a 
"pizza"  is  have  changed  dramatically  in 
recent  years  to  include  a  wide  variety  of 
non-traditional,  non-standard  versions 
of  pizzas.  Thus,  it  is  unlikely  that 
changing  the  composition  of  a  product 
identified  as  a  "pizza"  will  result  in 
consumer  confusion  as  to  the 
characteristics  of  the  product.  FSIS  does 
not  completely  disagree  with  the 
commenters'  conclusion  that  the  study 
results  support  the  notion  that 
consumers  rely  on  product  standards  to 
ensiu-e  product  integrity  and  prevent 
economic  adulteration.  However,  when 
a  product  standard  no  longer  reflects 
consumer  expectations  about  the 
composition  of  the  product,  the  . 
standard  is  not  serving  its  purpose  and 
should  be  rescinded. 

The  survey  conducted  by  the  frozen 
foods  manufacturer  that  found  that  a 
majority  of  the  consumers  surveyed  felt 
that  the  naeat  content  of  a  variety  of 
meat  pizza  products  was  "just  about 
right,"  and  the  survey  conducted  by  the 
multinational  manufacturer  of  meat 
products  that  asked  consumers  how 
they  felt  about  the  U.S.  Goverrunent's 
proposal  "to  change  the  minimum 
amount  of  meat  for  frozen  meat  pizza  to 
two  percent  of  the  cooked  weight  or 
three  percent  of  the  raw  weight,"  both 
imply  that  the  sole  effect  of  eliminating 
the  pizza  standards  would  be  a 
reduction  in  the  minimum  meat  content 
and  that  once  the  standards  are 
rescinded  every  pizza  manufacturer  will 


reduce  the  meat  content  of  frozen  pizzas 
to  2  percent  cooked  or  3  percent  raw 
meat. 

Rescinding  the  pizza  standards 
involves  more  that  permitting  a 
reduction  in  the  minimum  meat  content 
requirement  for  meat  food  products 
identified  as  "pizza."  It  also  involves 
permitting  the  use  of  sauces  other  than 
tomato-based  sauces,  crusts  other  than 
bread-based  crusts,  and  components 
other  than  standardized  cheese  and 
cheese  food  products  in  federally 
inspected  pizzas.  Thus,  in  addition  to 
permitting  a  reduction  in  the  meat 
content  of  a  meat  or  sausage  pizza, 
eliminating  the  pizza  standards 
provides  the  opportunity  for  the 
development  and  marketing  of  non- 
traditional  pizza  products,  such  as  pizza 
with  no  sauce  or  cheese  component. 
None  of  the  consumer  research  studies 
submitted  by  the  commenters 
questioned  consumers  on  how  they  felt 
about  this  aspect  of  eliminating  the 
pizza  standards. 

Furthermore,  the  fact  that  consiuners 
state  that  they  are  satisfied  with  the 
meat  content  of  certain  products  does 
not  necessarily  mean  that  that  meat 
content  must  be  prescribed  by 
regulation.  As  discussed  above,  to  allow 
consumer  to  become  familiar  with  the 
variations  that  will  be  permitted  in  the 
meat  content  of  non-standardized 
pizzas,  the  Agency  is  requiring  that 
products  identified  as  "pizza"  that 
include  a  meat  or  poultry  component  as 
part  of  the  product  name  bear  temporary 
supplemental  labeling  that  conveys  the 
percent  of  meat  or  poultry  in  the 
products.  Furthermore,  in  the  absence  of 
a  prescribed  meat  content  requirement, 
companies  are  likely  to  continue  to 
manufacture  pizzas  with  an  amount  of 
meat  that  consumers  desire  because  if 
they  do  not  they  will  lose  their  market 
share  to  companies  that  do. 

As  demonstrated  by  the  studies 
discussed  above,  consumer  research  can 
be  greatly  affected  by  the  manner  in 
which  questions  are  posed  to 
consumers.  Thus,  the  results  of  the 
consumer  surveys  submitted  in 
response  to  the  proposed  rule  have  not 
persuaded  FSIS  to  retain  the  pizza 
standards  of  identity. 

Comment:  One  commenter  stated  that 
policy  interpretations  on  the  regulations 
made  by  FSIS  over  the  years  provide 
frozen  pizza  manufacturers  with 
sufficient  flexibility  to  produce  and 
market  "non-traditional"  meat  pizzas, 
and  therefore,  there  is  no  need  to 
eliminate  the  pizza  standards.  The 
commenter  cited  FSIS's  interpretive 
policies  related  to  the  pizza  standards, 
including  the  policy  that  permits  certain 
products  to  be  identified  as  "white 
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pizza,"  the  policy  that  defines  "tomato 
sauce"  as  any  s<  uce  that  contains  two 
percent  tomatoe  s,  the  policy  that 
liberally  interprsts  "bread-based  crust" 
to  include  most  every  kind  of  flour- 
based  componei  it,  and  the  policy  that 
allows  for  perce  ntage  meat  labeling  on 
pizza  products  I  hat  do  not  otherwise 
comply  with  th(  minimum  meat  content 
prescribed  by  the  standards. 

Response:  In  i  ddition  to  allowing 
pizza  manufacti  jers  to  produce  the 
"non-traditiona  "  products  that  are 
currently  descri  jed  in  FSIS  policy 
documents,  resc  inding  the  standards  of 
identity  for  mea :  and  sausage  pizza  will 
provide  pizza  m  anufacturers  with  the 
flexibility  to  ere  ite  new  and  novel  styles 
of  pizza  product  s  without  having  to 
approach  FSIS  f  jr  new  policy 
interpretations  t  r  regulatory  changes. 

Comment:  Sei  eralcommenters 
requested  that  FSIS  clarify  whether  it 
will  permit  gen«  ric  label  approval  for 
meat  and  poultr  r  pizza  products  once 
the  pizza  standa  :ds  are  rescinded. 

Response:  Mo  Jifications  made  to 
incorporate  the  )ercent  meat  or  poultry 
content  declarat  on  prescribed  by  this 
final  rule  into  th  e  labels  of  existing  meat 
or  poultry  pizza  products  will  be 
generically  appr  Dved  pursuant  to  9  CFR 
317.5(b){l)  and!  I  CFR  381.133(b)(1). 
These  provision  ;  of  the  FSIS  regulations 
allow  generic  ap  proval  of  tlie  labeling 
for  products  tha  have  product 
standards  as  specified  in  the  meat  and 
poultry  inspecti  )n  regulations  or  in  the 
FSIS  Standards  ;  ind  Labeling  Policy 
Book  (the  Policy  Book).  In  addition  to 
those  products  produced  in  accordance 
with  the  regulati  iry  pizia  standards  in  9 
CFR  319.600,  mi  ay  of  the  meat  and 
poultry  pizza  pr  )ducts  on  the  market 
today  qualify  foi  generic  label  approval 
because  they  are  produced  under 
informal  standai  ds  described  in  the 
Policy  Book. 

Although  mea  and  poultry  pizza 
products  will  nc  t  be  subject  to 
prescribed  prbdi  ict  standards  once  this 
final  rule  becom  is  effective,  for  labeling 
approval  purpos  3S,  FSIS  will  consider 
existing  meat  or  poultry  pizza  products 
whose  labels  we  e  generically  approved 
prior  to  the  effec  tive  date  of  this  final 
rule  as  products  that  qualify  for  generic 
label  approval  u  ider  9  CFR  317.5(b)(1) 
and  9  CFR  381.1 33(b)(1). 

New  meat  anc  poultry  pizza  products 
that  are  deveiopi  sd  and  marketed  after 
the  effective  dat(  i  of  this  final  rule  will 
not  qualify  for  g(  neric  label  approval 
under  9  CFR  31  >  .5(b)(1)  and  9  CFR 
381.133(b)(1)  bei:ause  these  products  are 
not  subject  to  a  (  roduct  standard.  Thus, 
unless  they  qual  fy  for  generic  label 
approval  unaer  <  provision  other  than  9 
CFR  317.5(b)(1)  )r  9  CFR  381.133(b)(1), 


the  labels  of  such  products  must  be 
submitted  for  formal  approval  from 
FSIS. 

Once  the  labels  of  non-standardized 
pizza  products  have  been  approved  as 
sketch  labeling,  certain  modifications 
made  to  the  final  labeling  may  be 
generically  approved  pursuant  to  9  CFR 
317.5(b)(9)  and  381.133(b)(9).  For 
example,  under  9  CFR  317.5(b)(9)(vii) 
and  9  CFR  381.133(b)(9)(vii),  changes 
made  to  the  percent  meat  or  poultry 
declaration  statement  may  qualify  for 
generic  approval  if  the  modification 
reflects  a  change  in  the  quantity  of  the 
meat  or  poultry  ingredient  shown  in  the 
formula  without  a  change  in  the  order 
of  predominance  shown  on  the  label. 
Also,  once  the  three-year  effective  date 
for  the  meat  or  poultry  content  labeling 
requirement  has  expired,  the  meat  or 
poultry  content  declaration  will  become 
a  non-mandatory  feature.  Deletions  of 
non-mandatory  features  qualify  for 
generic  labeling  approval  under  9  CFR 
317.5(b)(9)(xxiii)  and  9  CFR 
381.133(b)(9)(xxiii). 

Comment:  Several  commenters 
requested  that,  in  conjunction  with  this 
rulemaking,  FSIS  modify  the  policies 
contained  in  the  Food  Standards  and 
Labeling  Policy  book  and  in  the  FSIS 
Policy  Memoranda  that  are  associated 
with  the  regulatory  pizza  standards  of 
identity.  Most  of  the  requested 
modifications  were  to  eliminate  the 
references  to  9  CFR  319.600  in  these 
policies. 

Response:  Most  of  the  FSIS  policies 
for  products  identified  as  "pizza" 
require  that  these  products  comply  with 
the  minimum  meat  content  requirement 
prescribed  by  9  CFR  319.600.  Once  this 
final  rule  becomes  effective,  products 
with  standards  specified  in  the  Policy 
Book  will  no  longer  be  subject  to  this 
requirement.  However,  like  all  products 
identified  as  "pizza"  with  a  meat  or 
poultry  component  as  part  of  the 
product  name,  the  labels  of  pizza 
products  that  had  been  subject  to 
standards  specified  in  the  Policy  Book 
will  be  required  to  bear  a  statement 
contiguous  to  the  ingredients  statement 
that  conveys  the  percent  of  meat  of 
poultry  in  the  product. 

Comment:  Several  commenters 
requested  that,  in  the  preamble  to  the 
final  rule,  FSIS  provide  clarification  as 
to  what  it  considers  to  be  appropriate 
descriptive  names  for  non-standardized 
pizza  products.  These  commenters 
agreed  with  the  Agency's  statements  in 
the  preamble  to  the  proposed  rule  that 
products  with  the  four  "traditional" 
pizza  ingredients  should  be  identified 
by  the  term  "pizza"  with  a  designation 
of  the  meat  component  [e.g.  "pizza  with 
sausage").  These  commenters  also 


agreed  that  the  labeling  of  products  that 
vary  in  terms  of  the  foiu  traditional 
components  should  bear  a  descriptive 
qualifier  following  "pizza"  that 
specifies  the  principal  components  (e.g., 
"pizza  with  sausage  and  pesto  sauce"). 
However,  the  commenters  believed  that 
the  descriptive  qualifier  for  products 
with  "non-traditional"  components 
should  not  list  the  ingredients  in  order 
of  predominance  but  in  the  order  that 
best  characterizes  the  non-traditional 
product.  These  commenters  also 
suggested  that  a  description  of  the  crust 
not  be  required  to  be  included  in  the 
descriptive  qualifier  unless  the  crust  is 
different  from  the  traditional  dough- 
based  crust. 

Response:  An  appropriate  descriptive 
name  for  a  non-standardized  pizza 
product  that  contains  components  that 
differ  from  those  stipulated  in  the 
regulatory  standard  prescribed  by  9  CFR 
319.600  (i.e.,  tomato  sauce,  cheese,  and 
meat  topping  on  a  bread-based  crust) 
would  be  a  listing  of  the  components 
used  at  levels  that  characterize  the 
product.  Historically,  the  Agency  has 
considered  food  and  ingredient 
components  used  at  levels  above  two 
percent  of  product  formulation  to  be 
"characterizing."  While  all 
characterizing  components  must  be 
listed  in  the  descriptive  product  name, 
they  need  not  be  listed  in  order  of 
predominance.  As  suggested  by  the 
commenter,  they  may  be  listed  in  an 
order  that  best  characterizes  the  non- 
traditional  product.  The  descriptive 
name  should  list  all  characterizing 
components  of  the  non-standardized 
pizza  product,  including  crust  even  if 
the  crust  is  a  traditional  dough-based 
crust.  This  is  consistent  with  descriptive 
labeling  requirements  for  other  non- 
standardized  products  such  as  stuffed 
sandwiches  or  meat  fillings  wrapped  in 
dough. 

Comment:  One  commenter  felt  that 
the  examples  of  acceptable  descriptive 
names  for  products  that  do  not  comply 
with  the  traditional  standards  but  that 
purport  to  be  pizzas  provided  by  FSIS 
in  the  preamble  to  the  proposed  rule  are 
unwieldy,  cumbersome,  and  in  direct 
contradiction  to  the  goals  of  the 
proposed  rule.  The  commenter  stated 
that  listing  names  of  ingredients  in  the 
name  of  the  pizza,  as  suggested  by  the 
Agency,  duplicates  the  information 
listed  in  the  ingredients  statement. 

Response:  The  examples  of 
descriptive  names  for  non-standardized 
pizzas  provided  by  FSIS  in  the  preamble 
to  the  proposed  rule  list  all 
characterizing  components  of  the  non- 
standardized  pizza  product.  This  is 
consistent  with  descriptive  labeling 
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requirements  for  other  non-standardized 
meat  and  poultry  products. 

Comment:  One  commenter  suggested 
that  rather  than  rescind  the  pizza 
standards,  FSIS  should  decline 
jurisdiction  over  pizzas  made  with 
processed  meat  products.  The 
commenter  felt  that  inspection  of  these 
products  is  a  waste  of  resources  that 
could  be  better  directed  to  overseeing 
the  slaughter  of  animals  and  preparation 
of  raw  meat  products.  The  commenter 
stated  that  legally  FSIS  could  declare 
that  food  products  that  contain  less  than 
50  percent  cooked  meat  are  not 
considered  "meat  food  products"  and 
therefore,  are  not  subject  to  FSIS 
jurisdiction. 

Response:  Under  section  l(j)  of  the 
FMIA,  the  Secretary  of  Agriculture,  and 
FSIS  by  delegation,  may  exempt  from 
the  definition  of  "meat  food  products" 
those  products  that  contain  meat  only  in 
relatively  small  proportions  or  that  have 
not  been  considered  by  consumers  as 
products  of  the  meat  food  industry  (21 
y.S.C.  601(j)).  FSIS  does  not  believe  that 
products  that  consist  of  up  to  49  percent 
cooked  meat  contain  meat  in  relatively 
small  proportions  as  contemplated  by 
the  FMLA.  Furthermore,  FSIS  is  not 
aware  of  any  evidence  to  indicate  that 
consumers  do  not  consider  meat  pizzas 
as  products  of  the  meat  food  industry. 
Therefore,  FSIS  disagrees  that  it  should 
decline  jurisdiction  over  meat  pizzas 
and  other  products  that  contain  less 
than  50  percent  cooked  meat. 

Comment:  One  commenter  suggested 
that  in  addition  to  eliminating  the  pizza 
standards,  FSIS  should  examine  the 
wisdom  of  its  remaining  regulatory 
standards.  Another  commenter  stated 
that  standards  reform  should  not  be 
delayed.  This  conunenter  felt  that 
continued  adherence  to  the  standards  by 
FSIS  impedes  product  innovation  to  the 
detriment  of  consumers  and  food 
industry  alike.  Another  conunenter 
stated  that  rather  than  eliminating 
regulatory  standards  of  identity  for  meat 
and  poultry  products,  FSIS  should 
implement  them  in  a  more  harmonious 
way.  The  commenter  stated  that  the 
regulatory  standards  governing  the 
amount  of  poultry  in  processed  food 
products  that  contain  poultry  are 
substantially  different  from  those 
governing  the  meat  content  of  similar 
processed  products  that  contain  meat. 

Response:  FSIS  and  FDA  are  jointly 
developing  a  proposed  rule  whose  goal 
is  to  establish  "general  principles"  that 
outside  parties  can  apply  in  requesting 
changes  to  food  standards.  The 
proposed  rule,  "Food  Standards; 
General  Principles  and  Standards 
Modernization"  (the  "General 
Principles"  proposal)  will  address  all 


Federal  food  standards  of  identity, 
whether  under  FSIS  jurisdiction  or  that 
of  the  FDA.  Following  the  conclusion  of 
this  rulemaking,  parties  interested  in 
pursuing  changes  to  the  regulatory 
standards  of  identity  may  petition  the 
Agency  to  initiate  rulemaking  to  make 
the  requested  changes. 

Comment:  One  commenter  noted  that 
in  the  preamble  to  the  proposed  rule, 
FSIS  stated  that  consumers"  understand 
the  term  "pizza"  to  mean  "an  open- 
faced  crust  with  one  or  more  of  a  variety 
of  ingredients"  (66  FR  55601).  The 
commenter  noted  that  it  produces  pizza 
stuffed  sandwiches  that  are  required  to 
comply  with  the  pizza  standards  and 
requested  that  FSIS  recognize  that  the 
term  "pizza"  is  not  limited  to  products 
with  open-faced  crusts. 

flesponse;  Products  such  as  "pizza 
rolls"  or  "pizza  pockets"  are  non- 
standardized  products  that  must  be 
identified  by  descriptive  names.  Those 
products  that  were  required  to  comply 
with  the  minimum  meat  content 
prescribed  by  the  standards  will  no 
longer  be  required  to  do  so  once  the 
standards  are  eliminated.  However,  any 
product  identified  as  "pizza"  product 
that  lists  a  meat  or  poultry  component 
as  part  of  the  product  name,  including 
a  product  identified  as  a  "meat  pizza 
roll,"  must  comply  with  the  meat  or 
poultry  content  labeling  requirement 
prescribed  by  this  final  rule. 

Comment:  One  commenter  stated  that 
in  the  proposed  rule's  analysis  under 
the  Regulatory  Flexibility  Act.  FSIS 
failed  to  discuss  the  impact  that 
elimination  of  the  pizza  standards  will 
have  on  small  businesses  that  make 
meat  toppings  for  pizzas. 

Response:  The  four  companies  that 
supply  most  of  the  meat  toppings,  such 
as  pepperoni,  sausage,  and  chopped 
meat,  to  both  major  and  contract  pizza 
manufacturers  are  large  businesses. 
There  are  some  small  regional 
companies  that  supply  meat  toppings  to 
regional  manufacturers.  However,  this 
final  rule  is  not  likely  to  have  a 
significant  economic  impact  on  these 
small  businesses.  Once  the  standards 
are  rescinded,  FSIS  has  no  information 
to  indicate  that  in  the  absence  of  the 
minimum  meat  content  requirement 
prescribed  by  the  standards  companies 
will  significantly  reduce  the  amount  of 
meat  or  poultry  in  products  identified  as 
"pizza".  As  discussed  above,  companies 
are  likely  to  continue  to  manufacture 
pizzas  with  an  amount  of  meat  that 
consumers  desire  because  if  they  do  not 
they  will  lose  their  market  share  to 
companies  that  do.  Therefore.  FSIS  does 
not  believe  that  this  final  rule  will  have 
an  adverse  impact  on  the  small 


businesses  that  supply  meat  toppings 
for  packaged  pizza  products. 

The  Final  Rule 

As  proposed,  FSIS  is  rescinding  the 
regulatory  standards  of  identity  for 
pizza  by  removing  9  CFR  319.600  from 
the  federal  meat  inspection  regulations. 
In  addition,  the  Agency  is  amending  9 
CFR  317.8  and  9  CFR  381.129  by  adding 
new  paragraphs  (b)(40)  and  (f), 
respectively,  to  require  that  the  labeling 
of  meat  or  poultry  products  identified  as 
"pizza"  that  contain  a  meat  or  poultry 
component  as  part  of  the  product  name 
convey  the  percent  of  the  meat  or 
poultry  in  the  product  in  a  parenthetical 
statement  contiguous  to  the  ingredients 
statement.  The  percentage  of  meat  or 
poultry  in  the  product  must  be 
calculated  on  die  weight  of  the  cooked, 
dried,  or  cured  meat  or  poultry  in  the 
product  (as  opposed  to  the  weight  of  the 
raw  meat  or  poultry)  in  relation  to  all 
components  of  the  product.  This 
labeling  requirement  will  expire  three 
years  after  the  effective  date  of  this  rule. 
Pizza  manufacturers  are  permitted  to 
exhaust  their  remaining  packaging 
inventory  before  they  will  be  required  to 
comply  with  the  new  labeling 
requirement. 

Executive  Order  12866  and  Unfunded 
Mandates  Reform  Act 

/.  Executive  Order  12866:  Cost-benefit 
Analysis 

This  action  has  been  reviewed  for 
compHance  with  Executive  Order  (EO) 
12866.  EO  12866  directs  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when  a 
regulation  is  necessary,  to  select  the 
regulatory  approach  that  maximizes  net 
benefits  (including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  distributive 
impacts,  and  equity).  We  have 
determined  that  this  final  rule 
maximizes  net  benefits  to  consumers  by 
removing  the  standard  of  identity  for 
"pizza  with  meat"  and  "pizza  with 
sausage." 

EO  12866  classifies  a  rule  as 
significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way.  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  This  final 
rule  has  been  designated  as  non- 
significant as  defined  by  EO  12866  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 
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//.  Unfunded  Mchdates  Reform  Act 
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or  by  the  private 
(adjusted  annua 
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Mandates  Reform  Act 

104-4),  requiring 
jther  analyses,  in 
I  lefines  a  significant 
mandate  that  may 

by  State,  local, 
in  the  aggregate, 
sector,  of  $100,000,000 
y  for  inflation)  in  any 
1  rule  is  not  a 
linder  the  Unfunded 
Act. 


///.  Industry  Prof  le 


111 


cf 


frojen 


o:ie 


ifactL  rers 


fro  zen 


The  meat  and 
affected  by  this 
manufacturers  wfio 
pizzas,  frozen  pi 
mixes.  Because 
dominant  produ  :ts 
making  up  99 
market,  FSIS  is 
of  the  industry 

It  is  estimated 
manufactiuers  o 
(manufacturers 
private  label 
consist  of  6  majc  r 
private-label  maiu 
approximately 
regioucil  contract 
major  manu 
named  frozen  pi 
and  the  contract 
brand-named 
basis.  Some  rest 
freeze  them,  an 
local  grocery  stofes 
basis.  Finally, 
companies,  like 
warehouse  clubs , 
franchises,  that 
production  of 
approximately 
manufacturers 
manufacturers. 

Four  major  su 
manufacturers  s 
such  as  peppero^i 
chopped  meat 
contract  pizza 
also  some  small 
supply  meat  top 
manufacturers 
that  the  suppl 
toppings  will  mdst 
adversely  affecte  d 
because  even 
manufacturers 
of  meat  toppings 
suppliers  can  s 
with  their  meat 
frozen  diimers. 
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suppliers  offer  several  product  lines  of 
pizza  toppings  other  than  meat,  and 
they  may  experience  an  increase  in 
demand  for  these  other  toppings.  The 
agency  believes,  however,  that  as  a 
direct  result  of  the  final  rule,  the  overall 
demand  for  frozen  pizzas  will  increase, 
and  therefore  the  total  demand  for 
pizzas  with  meat  toppings  will  also 
increase. 

IV.  Benefits 

The  final  rule  removes  the  standard  of 
identity  for  meat  and  sausage  pizza  and 
requires  that  for  a  3-year  period,  the 
labeling  of  products  identified  as  pizza 
that  lists  a  meat  or  poultr}'  component 
as  part  of  the  product  name  will  bear  a 
statement  that  conveys  the  percent  of 
meat  or  poultry  in  the  product.  The 
percentage  statement  must  appear 
contiguous  to  the  ingredients  statement. 

The  following  sections  contain 
qualitative  descriptions  of  consumer 
and  manufacturer  benefits  that  will 
ensue  from  eliminating  the  meat  and 
sausage  pizza  standards  of  identity. 

A.  Consumer  Benefits 

The  final  rule  will  allow  consumers  to 
choose  from  a  greater  variety  of  meat 
and  poultry  pizzas,  some  of  which  may 
have  improved  nutritional  profiles. 
Consumers  will  have  a  greater 
opportunity  to  improve  their  diets, 
should  they  desire  to  do  so,  because 
manufacturers  will  now  be  able  to 
market  meat  and  poultry  pizzas  that 
contain  less  meat  or  poultry  and  may 
contain  non-meat  toppings  such  as  soy- 
based  toppings, '  and  other  innovative 
toppings  that  contain  a  lesser  amount  of 
meat  than  the  amount  of  meat  (12% 
cooked  or  15%  raw)  that  they  are 
currently  required  to  contain. 

Consumers  may  also  benefit  because 
they  may  be  able  to  purchase  less  costly 
meat  and  poultry  pizzas.  In  addition, 
some  consumers  may  be  willing  to  pay 
more  for  some  pizzas  if  they  perceive 
that  these  meat  and  poultry  pizzas  are 
healthier  than  other  pizzas.  In  either 
case,  consumers  will  benefit  because 
both  the  low  and  high  end  of  the  market 
can  be  expanded. 

Under  the  final  rule,  consumers  will 
also  be  protected  from  any 
misrepresentations  of  the  amount  of 
meat  or  poultry;  contained  in  pizzas. 
Percentage  labeling  of  meat  and  poultry 
in  pizzas,  which  is  required  for  the  next 
three  years,  will  benefit  those 
consumers  who  have  come  to  expect  a 


^One  large  manufacturer  has  begun  producing 
Smart  Pizza  for  the  school  lunch  program.  Smart 
Pizza  is  the  first  of  its  kind  to  utilize  soy  protein. 
By  utilizing  soy  in  the  pizzas,  sodium  is  reduced 
bv  up  to  22  percent  and  total  fat  is  lowered  by  as 
much  as  35  percent. 


certain  amovmt  of  meat  or  poultry  on 
pizzas  (i.e.,  consumers  who  rely  on 
standards)  by  allowing  them  to  become 
familiar  with  and  accustomed  to  a 
variation  in  meat  or  poultry  amount  on 
pizzas.  Percentage  labeling  will  also 
help  reduce  any  confusion  consumers 
may  experience  when  they  are 
comparing  the  amounts  of  meat  or 
poultry  in  pizzas.  During  the  3-year 
period,  consumers  will  be  able  to  reduce 
their  search  costs  when  comparing 
pizzas  because  when  selecting  meat  or 
poultry  pizzas,  they  will  be  able  to 
readily  ascertain  the  amount  of  meat  or 
poultry  in  different  products. 
Consumers  will  be  able  to  make  choices 
consistent  with  their  desire  to  have 
more  or  less  meat  or  poultry  on  pizzas, 
and  the  percentage  labeling  will  help 
them  make  accurate  selections. 

Finally,  consumers,  who  live  in  areas 
where  there  are  very  few  restaurants,  or 
in  areas  where  the  restaurants  do  not 
sell  pizzas,  or  in  areas  where  pizza 
delivery  is  limited,  will  benefit  because 
they  will  have  access  to  a  greater  variety 
of  non-traditional  pizzas  in  their  local 
supermarkets. 

B.  Manufacturer  Benefits 

Manufacturers  of  pizzas  containing 
meat  or  poultry  will  benefit  fi"om  the 
final  rule  because  the  elimination  of  the 
traditional  FSIS  pizza  standards  of 
identity  will  make  them  more 
competitive  with  non-meat  and  non- 
poultry  containing  pizza  producers  and 
retail  outlets.  Currently,  manufacturers 
of  FDA-regulated  pizzas  and  pizzas  sold 
by  restaurants  and  carry  out/delivery 
services,  whether  frozen  or  fresh,  are 
able  to  experiment  with  innovative 
recipes  and  ingredient  profiles,  in 
offering  consumers  new  products.  These 
innovative  pizzas  that  are  sold  in  retail 
stores  need  not  contain  cheese  or  tomato 
sauce,  as  FSIS  requires. 

Manufacturers  of  non-traditional 
pizzas  will  potentially  experience  an 
increase  in  sales  and  therefore  revenues, 
when  they  achieve  economies  of  scale 
while  producing  a  large  variety  of  these 
pizzas.  Since  the  manufacturers  will  not 
be  restricted  to  manufactiuing  a 
prescribed  recipe  pizza,  they  can 
become  more  innovative  and  create  new 
markets  by  offering  new  products  and 
mass  producing  them.  Also,  these 
manufacturers  can  use  less  costly 
ingredients  and  eliminate  or  reduce 
certain  ingredients,  thereby  offering 
more  economically  priced  meat  and 
poultry  pizzas.  For  some  manufacturers, 
this  may  increase  their  market  share  and 
revenues. 
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V.  Costs 

A.  Pre-printed  Package  Labels 

This  final  rule  does  not  mandate 
changes  in  the  way  meat  or  poultry 
products  are  produced.  However,  it  does 
impose  a  new  labeling  requirement,  for 
a  limited  time,  on  firms  that 
manufacture  and  market  products 
identified  as  pizzas  that  list  meat  or 
poultry  components  as  part  of  the 
product  name.  When  this  rule  becomes 
effective,  all  companies  that  produce 
products  identified  as  pizzas  that  list  a 
meat  or  poultry  component  as  part  of 
the  product  name  will  be  required  to 
modify  their  product  labels  by  adding  a 
statement  contiguous  to  the  ingredients 
statement  that  states  the  percent  of  meat 
or  poultry  in  the  product.  Companies 
must  consequently  redesign  their 
product  labels  by  adding  the  required 
information  to  their  existing  label 
designs,  or  by  applying  a  separate 
sticker  with  the  required  information  to 
their  existing  labels.  FSIS  will  permit 
companies  to  use  their  remaining 
packaging  inventory  before  they  will  be 
required  to  comply  with  the  new 
labeling  requirement  so  that  they  will 
not  have  to  discard  any  unused 
packaging. 

Manufacturing  of  pre-printed 
packaging  is  generally  contracted  out  to 
third-party  firms.  Costs  to  redesign 
product  labels  or  add  information  to 
existing  label  designs  are  one-time  costs 
and  include  costs  associated  with 
internal  administrative  activities, 
assessing  the  meat  or  poultry  amounts, 


altering  the  graphic  design,  conducting 
prepress  activities,  and  changing 
engraving  plates  or  cylinders.'* 

1 .  One-Time  Costs 

FDA's  Labeling  Cost  Model  was 
originally  developed  by  researcHers  at 
RTI  International  for  various  consumer 
food  products  and  was  adapted  for  egg 
products,  which  are  primarily  shipped 
to  foodservice  and  further  food 
manufacturers.  RTI  adapted  the  model 
to  determine  the  cost  of  the  new 
regulation  of  placing  the  statements 
"keep  refrigerated"  or  "keep  frozen"  on 
all  egg  products  that  require  special 
handling  to  maintain  their  wholesome 
condition.  Additionally  such  statements 
had  to  be  printed  on  the  principal 
display  panel  of  the  product.  In 
determining  the  cost  of  the  proposed  egg 
products  rule,  the  model  was  used  to 
determine  the  cost  of  placing 
refrigeration  labels,  the  cost  of  the 
labels,  and  the  cost  of  the  labeling 
equipment  needed  and  the  average  size 
of  the  containers  requiring  the  labels. 
FSIS  believes  that  this  is  a  reasonable 
and  valid  model  to  use  to  estimate  the 
cost  of  the  final  rule  for  changing  the 
labels  on  frozen  meat  and  poultry 
pizzas. 

Using  the  FDA  Labeling  Cost  Model, 
the  following  table  provides  the  costs 
associated  with  changing  labeling 
information  for  frozen  and  refrigerated 
pizzas  packaging  using  the  offset 
lithography  printing  method  ^  for  each 
universal  product  code  (UPC)  that  needs 
to  be  changed.  A  UPC  is  a  unique  code 


assigned  to  every  consumer  package 
good  and  is  read  by  a  scanner  when 
purchased.'' 

Table  1.— One-Time  Costs  To 
Change  Labels  for  Frozen  and 
Refrigerated  Pizzas,  Kits,  and 
Mixes  Using  Off-set  Lithog- 
raphy Printing  Method 


Cost  Type 

Per  UPC  Costs 

Low 

Medium 

High 

S484 
660 

Administrative  

Graphic  Design  .. 

S132 
330 

S308 
495 

Total 

462 

803 

1,144 

Source:   FDA  Labeling  Cost  Model  (Muth, 
Gledhill,  and  Kams,  2001). 
'  Estimated  for  2001 . 

It  is  estimated  that  the  cost  per  UPC 
will  range  from  a  low  of  $462  to  a  high 
of  $1,144,  with  the  more  likely  cost 
being  $803  ^  as  depicted  in  the  above 
table. 

In  2001,  there  were  1 ,603  UPC's 
associated  with  refrigerated  and  frozen 
pizzas  including  a  small  percentage  of 
pizza  kits  and  mixes,  of  which  1,042 
were  from  brand  name  labels  and  561 
were  from  private  labels.  When  all  these 
costs  are  considered,  the  estimated  one- 
time cost  to  modify  pre-printed  pizza 
packaging  labels  for  1,603  UPC,  as 
shown  in  the  table  below  is  $741 
thousand  ($462  x  1.603  UPCs)  to  $1.8 
milhon  ($1,144  x  1,603  UPC),^  with  the 
more  likely  cost  being  $1.3  million 
($803x1,603  UPCs). 


TABLE  2.— One-Time  Costs,  Frozen  and  Refrigerated  Pizzas,  Kits,  and  Mixes  for  Estimated  1 ,603  UPC 

Changes  ^ 


Cost  Type 


Administrative  

Graphic  Design  '  " 

Total : 

Source:  FDA  Labeling  Cost  Model  XMuth,  Gledhill,  and  Kams  2001) 
'  Estimated  for  2001 


For  Estimated  1 ,603  UPC  Changes 


Low 


Medium 


High 


$211,636 
529,089 


740,725 


S493.636 
793,634 


$775,997 
1,058,178 


1.287.270 


1,834,175 


^  In  this  analysis,  there  will  be  no  costs  associated 
with  assessing  the  meat  or  poultry  contents  of 
pizzas  because  companies  will  be  producing  meat 
and  poultry  pizzas  based  on  a  formula.  The  final 
rule  requires  companies  to  calculate  the  weight  of 
the  meat  or  poultry  toppings  in  relation  to  all 
components  of  the  pizzas,  which  FSIS  believes  will 
result  in  no  new  incremental  costs.  There  will  not 
be  any  prepress  activities  and  changing  the 
engraving  plates  costs  because  these  costs  will  be 
incurred  during  their  normal  business  cvcle. 

5  The  FDA  Labeling  Cost  Model  assumes  that 
either  the  offset  lithography  or  flexography  printing 
method  will  I)e  used.  In  this  analysis  the  offset 
lithography  printing  method  is  assumed  to  be  used 


because  of  its  relative  advantages  in  quality, 
simplicity,  and  cost.  The  complexity  of  the  label 
change  determines  the  level  of  effort  for  artwork, 
stripping  or  image  assembly,  and  engraving.  It  also 
determines  the  number  of  plates  or  cvlinders  that 
must  be  modified  or  replaced.  Typically,  when 
companies  use  offset  lithography  printing,  many 
companies  engrave  new  lettering  onto  an  existing 
printing  plate  to  save  time  and  resources.  Other 
companies,  however,  order  new  printing  plates 
regardless  of  how  minor  the  line  copy  change  may 
be. 

"  UPC  is  a  10  digit  code  where  the  first  five  digits 
are  assigned  to  the  vendor  and  the  last  5  digits  are 
specific  to  the  item. 


"For  each  component  of  cost  in  this  model.  RTI 
obtained  a  range  of  estimates  for  each  printing 
method.  The  lowest  of  these  estimates  is  considered 
the  limit  of  the  low  range,  and  the  highest  of  the 
estimates  is  considered  the  limit  of  the  high  range. 
The  low  and  high  range  of  total  cost  is  calculated 
by  adding  together  all  of  the  low  and  high  range 
estimates  of  each  component  cost,  so  the  low  and 
high  range  estimates  of  this  model  are  unlikely. 

"Source:  Muth.  M.K.,  E.G.  Gledhill,  and  S.A. 
Kams.  2001.  "FD.^  Labeling  Cost  Model.'  Prepared 
for  the  U.S.  Department  of  Health  and  Human 
Services.  Research  Triangle  Park.  NC:  RTI. 
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2.  Annual  Costs 

a.  Administra^ve 

The  total  cost 
activities  is  the 


)f  administrative 
(  ollar  value  of  the 


Table  3.— Total  Annual  Costs  of  Frozen,  Refrigerated  Pizzas,  Kits,  and  Mixes' 


'ear 


incremental  effort  expended  in  order  to  scope  and  coverage  related  to  product 

comply  with  the  final  rule.  labels,  establishing  a  corporate  position, 

Administrative  costs  consist  of  activities  formulating  a  method  for  compliance, 

such  as  interpreting  the  rule  in  relation  and  managing  the  compliance  method, 
to  the  firm's  products,  determining  the 


Cost  level 


Admin  cost 


Graphic  de- 
sign cost 


Total  cost 


Disc  factor  7%     Total  disc  cost 


I 


Low 

Medium 

High 


$211,636 
493,816 
775,997 


$529,089 

793,634  I 
1,058,178  i 


$740,725 
1,287,450 
1,834,175 


0.93 


$688,874 
1,197,329 
1,705,783 


1  Costs  are  over 


a  three  year  period,  even  though  the  industry  does  not  incur  costs  during  the  second  and  third  year. 


FSIS  estimate 
costs  over  the 
compliance  for 
between  $212 
thousand,  ($197 
thousand,  disco 
as  depicted  in 
point  being  at 
per  company 
mid-point  ($493 
administrative 
for  pre-printed 
incurred  in  the 


that  the  administrative 
th  ee-year  period  of 

t  le  industry  will  range 
thausand  and  $776 
thousand  and  $722 
untedat  the  7%  rate)^ 
Ti  ible  3,  with  the  mid- 
SA  94  thousand  and  the 
CO!  t  being  $3,186  at  the 
816/155  firms).  These 
c  3Sts  of  changing  labels 
f  ackages  will  only  be 
rst  year  of  the  rule. 


b.  Graphic  Desig  n 

The  graphic 
counted  as  a  di 
range  from  $529 


di  isign 


costs  are  being 
cost  of  the  final  rule, 
thousand  to  $1.1 


net 


million,  with  the  mid-point  being  at 
$794  thousand,  as  depicted  in  Table  3, 
and  the  per  company  cost  is  $5,120  at 
the  mid-point  ($793,  634/155  firms). 
The  cost  depends  upon  the  type  of 
printing  processes  used,  the  complexity 
of  the  label  change,  and  the  length  of  the 
compliance  period.  The  graphic  design 
costs  will  be  incurred  in  the  first  year 
only,  and  no  additional  costs  are 
expected  because  companies  will  need 
to  print  labels  regardless  of  whether  this 
rule  is  promulgated. 

c.  Stickers 

Companies  will  also  have  the  option 
of  supplying  the  required  information 
by  applying  a  separate  sticker  to  existing 


product  labels.  It  should  be  noted  that 
the  meat  and  poultry  pizza 
manufacturers  of  brand-name  and 
private-label  pizzas  who  regularly  use 
stickers  to  convey  product  information 
already  incur  these  costs.  Thus,  these 
costs  are  not  expected  to  be  a  direct 
effect  of  the  final  rule  for  all  meat  and 
poultry  pizza  manufacturers.  Table  4 
depicts  the  costs  of  changing  and 
applying  stickers  to  pizza  packages  for 
2,068  UPC,i"  ranging  from  a  low  of  $6.9 
million  to  a  high  of  $18  million,  with 
the  mid-point  being  at  $12.6  million. 


Table  4.— Total  Industry  Costs  Associated  With  Using  Individual  Stickers  To  Modify  Product  Labeling^ 


Cost  type 


Low 


Medium 


High 


Administrative  .. 
Graphic  Design 
Stickers  


$273,009  I  $637,021  $1,001,033 

S682.523  !         $1,023,784!         $1,365,045 

$5,926,137  I       $10,981,288         $15,654,141 


Total 


$6,881,669  I       $12,642,093         $18,020,219 


Source:  FDA  La|)eling  Cost  Model  (Muth,  Gledhill.  and  Kams,  2001). 
^  Estimated  for : 


2X)1. 


jre- 


The  use  of  p 
modify  the  prod  act 
recurring  labor 
stickers  are  manli 
sticker  applicati  )n 
$0,014  to  $0,034 
included  in  the 
Table  4.  ranging 
million,  with  th^ 
million.  Stickers 


printed  stickers  to 
labels  also  has 

c  osts,  assuming  that  the 
ally  applied.  Estimated 

costs  range  from 
per  package' ^  which  is 

I  :ost  for  stickers  given  in 
from  $6  million  to  $16 
mid-point  being  $11 
'  application  costs 


comprised  87  percent  of  the  total  costs 
for  stickers. 

In  most  cases,  FSIS  believes  that  it 
will  not  be  practical  for  meat  and 
poultry  pizza  manufacturers  to  use  these 
stickers  to  incorporate  the  required 
information  on  the  product  label 
because  they  are  small  and  difficult  to 
apply.  Moreover,  FSIS  believes  that  the 
cost  of  using  stickers  for  longer  than  six 
month  is  unrealistic  because  the  costs 
associated  with  stickers  are  expected  to 


be  higher  than  the  alternative  of  printing 
packages.  For  example,  the  FDA 
Labeling  Cost  Model  shows  that  the 
total  cost  of  applying  stickers  to  frozen 
and  refrigerated  pizzas  as  depicted  in 
the  Table  5  below  is  over  8  times  higher 
than  the  costs  of  changing  the  labels  on 
packages.  The  total  costs  depicted  for 
printing  stickers  in  the  table  include 
both  labor  and  the  one-time  redesign 
cost. 


I  fact  }: 


^Ttie  discount 
calculate  the  present  w 
end  of  a  3  year  perio<  I 


r  of  7  percent  is  used  to 
orth  of  a  future  value  at  the 


'"The  number  of  UPCs  increased  from  1,603  for 
pre-printed  packages  to  2,068  for  stickers  because 
the  FDA  Labeling  Cost  Model  assumes  that  the 
companies  which  use  stickers  will  have  six  months 
to  comply.  In  those  six  months,  the  companies  will 


print  the  stickers  until  they  are  set  up  to  print  their 
packages.  Therefore  the  number  of  UPCs  will 
increase. 
>  >  Muth,  Gledhill,  and  Kam^,  2001. 
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TABLE  5.— Frozen  and  Refrigerated  Pizzas:  Comparison  of  Total  Costs  of  Printing  Stickers  and  Packages^ 

[In  thousands] 


Product  category 


Low 


Frozen  &  refrigerated  pizzas 


740 


Packages 


Cost  level 


Medium 


1,287 


Source:  RTI  Labeling  Cost  Model  (Muth,  Gledhill,  and  Karns,  2001). 
^  Estimated  for  2001 . 


Stickers 


Cost  level 


High 


Low 


Medium 


1,834 


6,880 


High 


12,642  17,940 


d.  Labeling  Approval 

FSIS  will  generically  approve  the 
necessary  modifications  made  to  labels 
of  existing  pizza  products  needed  to 
make  these  products  compliant  with  the 
new  labeling  requirement.  Thus,  for 
existing  pizza  products,  there  will  be  no 
additional  costs  associated  with  the 
submission  of  labels  for  approval  from 
FSIS.  Also,  once  the  three-year  effective 
date  for  the  labeling  requirement  has 
expired,  manufacturers  will  be  able  to 
remove  the  meat  or  poultry  content 
statement  because  the  statement  will  be 
a  non-mandatory  feature.  Therefore, 
there  will  be  no  incremental  cost 
attributed  to  the  final  rule. 

3.  Other  Costs 

Other  costs  associated  with  the  rule 
are  voluntary.  Companies  that  chose  to 
develop  and  market  new  styles  of  pizza 
will  incur  the  normal  costs  of 
production,  labeling,  and  marketing  as 
hefore.  Labels  for  new  pizza  products 
may  require  formal  approval  from  FSIS 
if  they  do  not  qualify  for  generic 
approval.  Thus,  manufacturers  of  new 
pizza  products  may  incur  costs  to  obtain 
formal  label  approval  from  FSIS. 
Companies  that  chose  to  identify 
products  with  a  descriptive  name  rather 
tfian  as  a  "pizza",  e.g.,  "sausage,  cheese, 
and  sauce  on  a  crust,"  will  not  be 
subject  to  the  meat  or  poultry  content 
labeling  requirement. 

Additionally,  when  the  three-year 
effective  date  for  the  final  rule  has 
elapsed,  companies  that  chose  to 
remove  the  percent  meat  or  poultry 
statement  from  their  product  labels  will 
incur  similar  administrative  and  graphic 
design  costs  to  modify  their  labels 
should  they  choose  to  remove  this 
statement.  However,  companies  will 
remove  the  percent  meat  or  poultry 
statement  from  their  product  labels,  if 
they  believe  that  the  benefits  exceed  the 
costs  of  removing  the  statement.  FSIS 
does  not  believe  that  this  is  a  cost  of  the 
final  rule. 

4.  Total  Costs  . 

The  total  cost  associated  with  the 
requirement  that  the  percent  of  meat  or 


poultry  be  conveyed  on  the  labeling  of 
meat  or  poultrj'  pizzas  is  estimated  at 
the  mid-range  point  of  $1,287,270 
industry-wide  or  $8,305  (administrative 
cost — $3,185  and  graphic  design  costs — 
$5,120)  per  firm  for  the  three-year 
period.  The  actual  costs  will  be  lower 
than  the  estimated  total  costs  because 
the  analysis  included  the  cost  of 
changing  the  labels  for  all  pizzas 
including  cheese  and  vegetable  and 
cheese  pizzas  that  are  not  affected  by 
the  final  rule.  The  final  rule  will  be  cost- 
beneficial  because  FSIS  believes  that  the 
non-quantifiable  benefits  of  providing 
consumers  a  greater  variety  of  meat 
pizzas  that  have  varied  and  potentially 
improved  nutritional  profiles  and 
protecting  consumers  from  any  potenticd 
misrepresentation  of  the  amount  of  meat 
and  pcFnltry  content  of  pizzas  justifies 
the  cost  to  companies  of  providing  the 
percent  label  of  meat  and  poultry 
content  on  pizzas. 

VI.  Effect  on  Small  Entities 

FSIS  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires  that 
the  regulatory  options  that  would  lessen 
the  economic  effect  of  the  rule  on  small 
entities  be  analyzed.  FSIS  has 
determined  that  the  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

FSIS  has  estimated  the  annualized 
cost  impact  on  149  small  entities 
potentially  affected  by  the  final  rule. 
The  annualized  costs  to  small  meat  and 
poultry  pizza  manufacturers  are 
estimated  to  be  approximately  $8,640 
over  three  years,  or  $2,880  annualized. 
The  annuahzed  cost  of  this  final  rule 
does  not  exceed  $6,711  which  equates 
to  1  percent  of  the  average  small  entity 
annual  revenue,  and  therefore  the 
impact  of  the  final  rule  is  considered 
not  significant. 

In  addition,  the  cost  of  modifying  the 
label  is  offset  by  the  fact  that 
manufacturers  will  be  permitted  to 


exhaust  their  current  inventor}'  of  pre- 
printed packages  and  therefore  will  not 
experience  any  additional  cost  of 
retiring  unused  packages. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  final  rule:  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  306.5,  381.35,  and  590.320 
through  590.370  must  be  exhausted 
before  any  judicial  challenge  of  the 
application  of  the  provisions  of  this  ' 
rule,  if  the  challenge  involves  any 
decision  of  an  FSIS  employee  relating  to 
inspection  services  provided  under  the 
FML\  or  PPL\. 

Paperwork  Requirements 

FSIS  has  reviewed  the  paperwork  and 
recordkeeping  requirements  in  this  final 
rule  in  accordance  with  the  Paperwork 
Reduction  Act  and  has  determined  that 
the  paperwork  requirements  have 
already  been  accounted  for  in  the 
Marking,  Labeling,  and  Packaging 
Material  information  collection 
approved  by  the  Office  of  Management 
and  Budget  (0MB).  The  0MB  approval 
number  for  the  Marking,  Labeling,  and 
Packaging  Material  information 
collection  is  0583-0092. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  final  rule,  FSIS  will  announce  it 
and  make  copies  of  this  Federal 
Register  publication  available  through 
the  FSIS  Constituent  Update.  FSIS 
provides  a  weekly  Constituent  Update, 
which  is  commimicated  via  Listserv,  a 
free  e-mail  subscription  service.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
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used  to  provide  nformation  regarding 
FSIS  policies,  pracedures,  regulations, 
Federal  Register  notices,  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  ( lur  constituents/ 
stakeholders.  Th  3  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consume  r  interest  groups,  allied 
health  professionals,  scientific 
professionals,  ar  d  other  individuals  that 
have  requested  t )  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  infon  lation  to  a  much 
broader,  more  di  t^erse  audience  than 
would  otherwise  be  possible. 

For  more  infoi  mation  contact  the 
Congressional  ar  d  Public  Affairs  Office, 
at  (202)  720-91 1  3.  To  be  added  to  the 
free  e-mail  subsc  ription  service 
(Listserv)  go  to  tae  "Constituent 


Update"  page  or 

http://www.fsis 


the  FSIS  Web  site  at 
isda.gov/oa/update/ 
update.htm.  Cli(  k  on  the  "Subscribe  to 
the  Constituent  i  Jpdate  Listserv  '  link, 
then  fill  out  andlsubrait  the  form. 


List  of  Subjects 

9CFRPart317 
Food  labeling 
9  CFR  Part  319 


Food  grades  ai  id 
labeling.  Meat  irjs 

9  CFR  Part  381 


Food  labeling 
products. 

■  For  the  reasoni 
FSIS  amends  9 
follows: 


a  new  paragraph 
follows 


Meat  inspection. 


standards,  Food 
pection. 


Poultry  and  poultry 

stated  in  the  preamble, 
Chapter  III  as 


CFR 


PART  317— LAE  ELING,  MARKING 
DEVICES,  AND  CONTAINERS 

■  1.  The  authoril  y  citation  for  part  317 
continues  to  reai  I  as  follows: 

Authoritv:  21  L'is.C.  601-695;  7  CFR  2.18, 
2.53. 

2.  Section  317  B  is  amended  by  adding 


(b)(40)  to  read  as 


§  317.8    False  or  jnisleading  labeling  or 
practices  generally:  specific  prohibitions 
and  requirements  for  labels  and  containers. 

(b)*   *   * 

(40)  Products  dentified  as  "pizza 
that  list  a  meat  c  omponent  as  part  of  the 
product  name  m  ust  bear  a  parenthetical 
statement  contif  uous  to  the  ingredients 
statement  that  c  mveys  the  percent  of 
the  cooked,  cure  d,  or  dried  meat 
component  in  th  e  product.  This 
paragraph  shall 
2006. 


jxpire  on  October  30, 


PART  319— DEFINITIONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

■  3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.18,  2.53. 

§  31 9.600    Removed  and  Reserved] 

■  4.  Section  319.600  is  removed  and 
reserved. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

■  5.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f,  450;  21  U.S.C. 
451-470;  7  CFR  2.18,  2.53. 

■  6.  Section  381.129  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  381 .1 29    False  or  misleading  lat>ellng  or 
containers. 

***** 

(f)  Products  identified  as  "pizza"  that 
list  a  poultry  component  as  part  of  the 
product  name  must  bear  a  parenthetical 
statement  contiguous  to  the  ingredients 
statement  that  conveys  the  percent  of 
the  cooked,  cured,  or  dried  poultry 
component  in  the  product.  This 
paragraph  shall  expire  on  October  30, 
2006. 

Done  at  Washington,  DC:  July  28.  2003. 
Linda  Swacina. 
Acting  Administrator. 
[FR  Doc.  03-19505  Filed  7-.30-03;  8:45  am) 

BILLING  CODE  3410-OM-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  110 
RIN3150-AH21 

General  License  for  Import  of  Major 
Nuclear  Reactor  Components 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  August  11.  2003,  for  the 
direct  final  rule  that  appeared  in  the 
Federal  Register  of  May  28,  2003  (68  FR 
31587).  This  direct  final  rule  amended 
the  NRC's  regulations  to  issue  a  general 
license  for  the  import  of  major 
components  of  utilization  facilities  for 
end-use  at  NRC-licensed  reactors.  This 
document  confirms  the  effective  date  of 
the  direct  final  rule. 


DATES:  The  effective  date  of  August  11, 
2003,  is  confirmed  for  this  direct  final 
rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  Room  0-1F23, 
11555  Rockville  Pike,  Rockville,  MD. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  Web  site  [http:// 
ruleforum.IInl.gov).  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Ms.  Carol  Gallagher  (301) 
415-5905:  email:  CAG@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grace  H.  Kim,  Senior  Attorney,  Office  of 
the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
3605^.  email  GHK@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  On  May 
28,  2003  (68  FR  31587),  the  NRC 
published  in  the  Federal  Register  a 
direct  final  rule  amending  its 
regulations  in  10  CFR  Part  110  to  issue 
a  general  license  for  the  import  of  major 
components  of  utilization  facilities  for 
end-use  at  NRC-licensed  reactors.  The 
amendment  facilitates  imports  of  major 
components  of  domestic  nuclear 
reactors  in  furtherance  of  protection  of 
public  health  and  safety  and  reduces 
unnecessary  regulator^'  burdens  related 
to  the  maintenance  of  NRC-licensed 
reactors.  In  the  direct  final  rule,  NRC 
stated  that  if  no  significant  adverse 
comments  were  received,  the  direct 
final  rule  would  become  final  on  the 
date  noted  above.  The  NRC  did  not 
receive  any  comments  that  warranted 
withdrawal  of  the  direct  final  rule. 
Therefore,  this  rule  will  become  '* 

effective  as  scheduled. 

Dated  al  Rockville,  Maryland,  this  25th  day 
of  July.  2003. 

For  the  Nuclear  Regulator>-  Commission. 
Betty  K.  Golden. 

Acting  Chief.  Rules  and  Diredives  Branch. 
Division  of  Administrative  Services,  Office 
of  Administration. 
|FR  Doc.  03-19489  Filed  7-30-O3;.8:45  am] 

BILLING  CODE  7590-01 -P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-66-AD;  Amendment 
39-13248;  AD  2003-15-05] 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasilelra  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicabla  to  certain  EMBRAER.Model 
EMB-120  series  airplanes,  that  currently 
requires  repetitive  visual  checks  or 
inspections  to  verify  that  the  flight  idle 
stop  system  circuit  breakers  are  closed, 
and  functional  tests  to  determine  if  the 
backup  flight  idle  stop  system  is 
operative.  This  amendment  requires 
modification  of  the  secondary  flight  idle 
stop  system  (SFISS),  which  terminates 
the  repetitive  actions.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent  or 
intentional  operation  with  the  power 
levers  below  the  flight  idle  stop  during 
flight  for  airplanes  that  are  not 
certificated  for  in-flight  operation, 
which  could  result  in  engine  overspeed 
and  consequent  loss  of  controllability  of 
the  airplane. 

DATES:  Effective  September  4,  2003. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
4,  2003. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  23,  1992  (57  FR 
40838,  September  8,  1992). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos— SP, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW,,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  92-16-51, 
amendment  39-8355  (57  FR  40838, 
September  8,  1992),  which  is  applicable 
to  certain  EMBRAER  Model  EMB-120 
series  airplanes,  was  published  as  a 
second  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  May  15,  2002  (67  FR  34641). 
That  action  proposed  to  continue  to 
require  repetitive  visual  checks  or 
inspections  to  verify  that  the  flight  idle 
stop  system  circuit  breakers  are  closed, 
and  functional  tests  to  determine  if  the 
backup  flight  idle  stop  system  is 
operative.  That  action  proposed  to 
remove  one  airplane  from  the 
applicability,  and  add  new  inspections 
and  corrective  actions  if  necessary. 
Additionally,  that  action  proposed  to 
require  modification  of  the  secondary 
flight  idle  stop  system  (SFISS),  which 
would  terminate  the  repetitive  actions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  to  the  second 
supplemental  NPRM. 

Request  To  Withdraw  Proposed  AD 

One  commenter  states  that  an  AD 
addressing  the  in-flight  reversing  issue 
is  unjustified  and  inappropriate,  and 
suggests  that  the  proposed  AD  be 
withdrawn.  The  commenter  asserts  that 
an  AD  is  unjustified  because  the  subject 
unsafe  condition  is  a  pilot  training  issue 
and  that,  by  adding  further  complexity 
to  the  propeller  reversing  controls,  the 
proposed  AD  would  only  increase  the 
opportunities  for  mechanical 
malfimction  instead  of  improving  safety. 
The  commenter  suggests  that,  instead  of 
issuing  an  AD  to  address  the  unsafe 
condition,  the  FAA  require  operators  to 
provide  proper  pilot  training  and  oral 
testing  specifically  addressing  the  in- 
flight reversing  issue. 

The  FAA  does  not  agree  that  the  AD 
be  withdrawn  or  that  the  proposed 
actions  would  increase  the 
opportunities  for  mechanical 
malfunction  of  the  SFISS.  We  do  not 
consider  this  imsafe  condition  to  be 
simply  a  result  of  inadequate  pilot 
training.  Operational  experience  has 
shown  that  the  existing  SFISS  is 


vulnerable  to  certain  maintenance- 
originated  failure  modes,  which  could 
affect  the  operational  reliability  of  the 
system.  In  addition,  such  failure  modes 
do  not  result  in  a  visual  indication  to 
the  flightcrew  of  an  inoperable 
condition.  We  find  that  these  reliability 
concerns  necessitate  mandating 
installation  of  a  more  reliable  SFISS 
design,  one  that  also  provides 
flightcrews  with  a  real-time  indication 
of  the  system's  operability.  We  have 
determined  that  this  design  change  adds 
more  reliability  and  does  not  add 
significant  complexity  to  the  SFISS. 
Therefore,  we  find  it  necessary  to  issue 
the  AD  as  proposed. 

Request  To  Add  Service  Information  for 
Certain  Repair  Procedures 

The  other  commenter,  the 
manufacturer,  states  that  EMBRAER 
Service  Bulletins  120-76-0018  and 
120-76-0022  will  be  revised  to  include 
procedures  for  the  bellcrank  bolt  hole 
repair  provided  in  paragraph  (e)  of  the 
second  supplemental  NPRM.  The 
commenter  also  states  that  the  revised 
service  bulletins  would  eliminate  the 
need  for  operators  to  contact  the  FAA  or 
the  Departmento  de  Aviacao  Civil  (DAC) 
(or  its  delegated  agent)  for  approved 
methods  of  accomplishing  the  repair. 

We  agree.  Since  the  issuance  of  the 
second  supplemental  NPRM.  the 
manufacturer  has  issued  EMBRAER 
Service  Bulletins  120-76-0018,  Change 
06,  dated  August  9,  2002;  and  120-76- 
0022,  Change  03,  dated  August  9,  2002. 
The  second  supplemental  NPRM 
specified  that  the  FAA  or  DAC  (or  its 
delegated  agent)  be  contacted  for  an 
approved  method  of  compliance  for  the 
proposed  repair.  We  have  reviewed  and 
approved  these  revised  service  bulletins 
and  find  that  they  do  contain  the 
appropriate  repair  instructions. 
Accordingly,  we  have  revised  paragraph 
(e)  of  this  final  rule  to  add  those  revised 
service  bulletins  as  additional  options 
for  accomplishing  the  repair.  However, 
we  have  not  removed  the  provision  for 
contacting  the  FAA  or  DAC  (or  its 
delegated  agent)  from  that  paragraph. 
Changing  the  requirements  in  such  a 
manner  would  require  us  to  issue  a 
third  supplemental  NPRh4  and  we  find 
that  further  delay  in  issuing  this  AD 
would  be  inappropriate  in  light  of  the 
identified  unsafe  condition. 

Request  To  Remove  Reference  to 
Certain  Service  Information 

The  same  commenter  suggests  that 
reference  to  EMBRAER  Service  Bulletin 
120-76-0015  be  removed  from  the 
proposed  requirements  because  it  is 
applicable  to  only  one  airplane  (serial 
number  (S/N)  120068),  currently 
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Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  method^ 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the,  language  of  the  second 
supplemental  NPRM  regarding  that 
material. 

Labor  Rate  Increase 

After  the  second  supplemental  NPRM 
was  issued,  we  reviewed  the  figures  we 
use  to  calculate  the  labor  rate  to  do  the 
required  actions.  To  account  for  various 
inflationary  costs  in  the  airline  industry, 
we  find  it  appropriate  to  increase  the 
labor  rate  used  in  these  calculations 
from  $60  per  work  hour  to  $65  per  work 

Estimated  Costs 


hour.  The  economic  impact  information, 
below,  has  been  revised  to  reflect  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

The  FAA  estimates  that  230 
EMBRAER  Model  EMB-120  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  actions  that  are  currently 
required  by  AD  92-16-51  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  that 
AD  on  U.S.  operators  is  estimated  to  be 
$69,000,  or  $300  per  airplane,  per 
inspection  cycle. 

The  approximate  cost,  at  an  average 
labor  rate  of  $65  per  work  hour,  for  the 
modifications  required  by  this  AD,  are 
listed  in  the  following  table: 


Service  bulletin 


Work 
hours 


Parts 
cost 


Cost  per 
airplane 


120-76-0015: 

Pan  I  

Part  II  

Part  III  

120-76-0018: 

Part  I  

Part  II  

120-76-0022: 

Part  I  

Part  II  

Part  III  

Part  IV  ...,. 


5 
3 
1 

130 
1 

3 
3 
3 
1 


$4,376 

14,331 

53 

22,218 

V) 

14,456 

2.465 

14,525 

53 


$4,701 

14,526 

118 

30,668 

V) 

14,651 

2,660 

14,720 

118 


'  Cost  varies  wi1 1  configuration. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-8355  (57  FR 
40838,  September  8,  1992),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-13248,  to  read  as 
follows: 

2003-15-05     Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 

Amendment  39-13248.  Docket  2000- 
NM-66-AD.  Supersedes  AD  92-16-51, 
Amendment  39-8355. 

Applicability:  Model  EMB-120  series 
airplanes,  certificated  in  any  category;  serial 
number  120004,  and  serial  numbers  120006 
through  120354  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/yance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  or  intentional 
operation  with  the  power  levers  below  the 
flight  idle  stop  during  flight  for  airplanes  that 
are  not  certificated  for  in-flight  operation, 
which  could  result  in  engine  overspeed  and 
consequent  loss  of  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
92-16-51 

Checks/Inspections 

(a)  For  all  airplanes:  Within  5  days  after 
September  23,  1992  (the  effective  date  of  AD 
92-16-51,  amendment  39-8355),  and 
thereafter  prior  to  the  first  flight  of  each  day 
until  the  requirements  of  paragraph  (d)  of 
this  AD  have  been  accomplished,  accomplish 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable: 

(1)  For  airplanes  on  which  an  inspection 
window  has  been  installed  on  the  left  lateral 
console  panel  that  permits  visibility  of  the 
flight  idle  stop  solenoid  circuit  breakers: 
Using  an  approprfate  light  source,  perform  a 
visual  check  to  verify  that  both  "FLT  IDLE 
STOP  SOL"  circuit  breakers  CB0582  and 
CB0583  for  engine  1  and  engine  2  are  closed. 

Note  2:  This  check  may  be  performed  by 
a  flightcrewmember. 

Note  3:  Instructions  for  installation  of  an 
inspection  window  can  be  found  in 
EMBRAER  Information  Bulletin  120-076- 
0003,  dated  November  19,  1991;  or 
EMBRAER  Service  Bulletin  120-076-0014, 
dated  July  29,  1992. 

(2)  For  airplanes  on  which  an  inspection 
window  has  not  been  installed  on  the  left 


lateral  console  panel:  Perform  a  visual 
inspection  to  verify  that  both  "FLT  IDLE 
STOP  SOL"  circuit  breakers  CB0582  and 
CB0583  for  engine  1  and  engine  2  are  closed. 

(b)  As  a  result  of  the  check  or  inspection 
performed  in  accordance  with  paragraph  (a) 
of  this  AD:  If  circuit  breakers  CB0582  and 
CB0583  are  not  closed,  prior  to  further  flight, 
reset  them  and  perform  the  functional  test 
specified  in  paragraph  (c)  of  this  AD. 

Functional  Test 

(c)  Within  5  days  after  September  23,  1992, 
and  thereafter  at  intervals  not  to  exceed  75 
hours  time-in-service,  or  immediately 
following  any  maintenance  action  where  the 
power  levers  are  moved  with  the  airplane  on 
jacks,  until  the  requirements  of  paragraph  (d) 
of  this  AD  have  been  accomplished  conduct 
a  functional  test  of  the  backup  flight  idle  stop 
system  for  engine  1  and  engine  2  by 
performing  the  following  steps: 

(1)  Move  both  power  levers  to  the  "MAX" 
position. 

(2)  Turn  the  aircraft  power  select  switch 
on. 

(3)  Open  both  "AIR/GROUND  SYSTEM" 
circuit  breakers  CB0283  and  CB0286  to 
simulate  in-flight  conditions  with  weight-off- 
wheels.  Wait  for  at  least  15  seconds,  then 
move  both  power  levers  back  toward  the 
propeller  reverse  position  with  the  flight  idle 
gate  triggers  raised.  Verify  that  the  power 
lever  for  each  engine  cannot  be  moved  below 
the  flight  idle  position,  even  though  the  flight 
idle  gate  trigger  on  each  power  lever  is 
raised. 

(4)  If  the  power  lever  can  be  moved  below 
the  flight  idle  position,  prior  to  further  flight, 
restore  the  backup  flight  idle  stop  system  to 
the  configuration  specified  in  EMBRAER 
120-076-0009,  Change  No.  4.  dated 
Novemlier  1,  1990;  and  perform  a  functional 
test. 

Note  4:  If  the  power  lever  can  be  moved 
below  flight  idle,  this  indicates  that  the 
backup  flight  idle  stop  system  is  inoperative. 

(5)  Move  both  power  levers  to  the  "MAX" 
position. 

(6)  Close  both  "AIR/GROUND  SYSTEM" 
circuit  breakers  CB0283  and  CB0286.  Wait 
for  at  least  15  seconds,  then  move  both  power 
levers  back  toward  the  propeller  reverse 
position  with  the  flight  idle  gate  triggers 
raised.  Verify  that  the  power  lever  for  each 
engine  can  be  moved  below  the  flight  idle 
position. 

(7)  If  either  or  both  power  levers  cannot  be 
moved  below  the  flight  idle  position,  prior  to 
further  flight,  inspect  the  backup  flight  idle 
stop  system  and  the  flight  idle  gate  system, 
and  accomplish  either  paragraph  (c)(7)(i)  or 
(c)(7)(ii)«f  this  AD,  as  applicable: 

(i)  If  the  backup  flight  idle  stop  system  is 
failing  to  disengage  with  weighf-on-wheels, 
prior  to  further  flight,  restore  the  system  to 
the  configuration  specified  in  EMBRAER 
Service  Bulletin  120-076-0009,  Change  No. 
4,  dated  November  1,  1990. 

(ii)  If  the  flight  idle  gate  system  is  failing 
to  open  even  though  the  trigger  is  raised, 
prior  to  further  flight,  repair  in  accordance 
with  the  EMBRAER  Model  EMB-120 
maintenance  manual. 

(8)  Turn  the  power  select  switch  off  The 
functional  test  is  completed. 


New  Requirements  of  This  AD 

Terminating  Action 

(d)  Within  18  months  or  4.000  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  earlier,  modify  the  secondary  flight 
idle  stop  system  (SFISS),  as  required  by 
paragraph  "(d)(1),  (d)(2).  or  (d)(3)  of  this  AD; 
as  applicable.  Accomplisliment  of  the 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(1)  For  airplanes  having  serial  number 
120004,  and  serial  numbers  120006  through 
120067  inclusive,  and  120069  through 

120344  inclusive:  as  listed  in  EMBRAER 
Service  Bulletin  120-76-0018,  Change  04, 
dated  March  30,  2001:  Accomplish  the 
actions  required  by  either  paragraph  (d)(l)(i) 
or  (d)(l)(ii)  of  this  AD,  as  applicable. 

(i)  If  the  actions  specified  by  EMBRAER 
Service  Bulletin  120-76-0018,  Change  01, 
dated  September  9,  1999;  or  Change  02,  dated 
November  22,  1999;  have  not  been 
accomplished:  Modify  the  SFISS  per  the 
Accomplishment  Instructions  of  EMBRAER 
Service  Bulletin  120-76-0018,  Change  03, 
dated  May  26.  2000:  or  Change  04,  dated 
March  30' 2001;  or 

(ii)  If  the  actions  specified  by  EMBRAER 
Service  Bulletin  120-76-0018,  Change  01  or 
Change  02  have  been  accomplished:  Perform 
additional  inspections  per  Part  II  of  the 
Accomplishment  InsU-uctions  of  EMBRAER 
.  Service  Bulletin  120-76-0018,  Change  04. 

(2)  For  the  airplane  having  serial  number 
120068:  Modify  the  SFISS  per  the 
Accomplishment  Instructions  of  EMBRAER 
Service  Bulletin  120-76-0015,  Change  06, 
dated  October  3,  2000, 

(3)  For  airplanes  having  serial  numbers 

120345  through  120354  inclusive:  Modify  the 
SFISS  per  the  Accomplishment  Instructions 
of  EMBRAER  Service  Bulletin  120-76-0022. 
Change  01,  dated  October  9.  2000:  or  Change 
02,  dated  February  8,  2001. 

Note  5:  This  AD  references  the  following 
service  information  for  applicability, 
inspection,  and  modification  information: 
EMBRAER  Service  Bulletin  120-76-0015, 
Change  06,  dated  October  3,  2000:  EMBRAER 
Service  Bulletin  120-76-0018.  Change  01, 
dated  September  9,  1999:  EMBRAER  Service 
Bulletin  120-76-0018,  Change  02.  dated 
November  22,  1999;  EMBRAER  Ser\'ice     . 
Bulletin  120-76-0018,  Change  04,  dated 
March  30.  2001:  EMBRAER  Service  Bulletin 
120-76-0022,  Change  01.  dated  October  9, 
2000;  and  EMBRAER  Service  Bulletin  120- 
76-0022,  Change  02,  dated  February  8,  2001. 
In  addition,  this  AD  specifies  compliance- 
time  requirements  beyond  those  included  in 
Brazilian  airworthiness  directive  90-07- 
04R4,  dated  October  4,  1999;  and  the  service 
information.  Where  there  are  differences 
between  this  AD  and  previously  referenced 
documents,  this  AD  prevails. 

Note  6:  Accomplishment  of  the 
requirements  of  paragraph  (d)  of  this  AD  does 
not  remove  or  otherwise  alter  the 
requirement  to  perform  the  repetitive  (400- 
flight-hour)  CAT  8  task  checks  specified  by 
the  Maintenance  Review  Board. 

Corrective  Actions 

(e)  During  any  visual  check  or  inspection 
required  by  this  AD,  if  any  countersunk-head 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  International  Branch,  ANM- 
116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  for  paragraphs  (a),  (b), 
and  (c)  of  AD  92-16-51,  are  considered  to  be 
approved  as  alternative  methods  of 
compliance  with  the  inspection  requirements 
of  paragraphs  (a),  (b),  and  (c)  of  this  AD.  No 
alternative  methods  of  compliance  have  been 
approved  per  AD  92-16-51  as  terminating 
action  for  this  AD. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 

Table  1  .—Applicable  Service  Bulletins 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  per 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

Incorporation  by  Reference 

(h)  Unless  otherwise  specified  by  this  AD, 
the  actions  shall  be  done  in  accordance  with 
the  applicable  EMBRAER  service  bulletins     ' 
listed  in  Table  1  of  this  AD  as  follows; 


Service  bulletin 


Page  numtjers 


Change  number 
shown  on  page 


Date  shown  on  page 


120-076-0009.  C  lange  No.  4,  November  1,  1990 

120-76-0015,  Chmge  06.  October  3,  2000 

120-76-0018.  Chiinge  03.  May  26.  2000 
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Issued  in  Renton,  Washington,  on  July  22, 
2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  0.3-19055  Filed  7-30-03;  8:45  am] 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  FAA-02-ANM-07] 

Establishment  of  Class  E5  Airspace  at 
Afton  Municipal  Airport,  Afton,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  will  establish 
Class  E5  airspace  at  Afton,  WY. 
Recently  developed  Area  Navigation 
(RNAV)/Global  Positioning  System 
(GPS)  Standard  Terminal  Arrival  Routes 
(STARs)  and  Departure  Procedures 


(SIDs)  have  made  this  proposal 
necessary.  The  establishment  of  Class 
E5  airspace  is  for  containment  of  aircraft 
executing  Instrument  Flight  Rule  (IFR) 
operations  at  Afton  Municipal  Airport 
within  controlled  airspace.  The 
intended  effect  of  this  action  is  to 
provide  an  increased  level  of  safety  for 
aircraft  executing  IFR  operations 
between  the  terminal  and  en  route 
phase  of  flight  at  Afton  Municipal 
Airport,  Afton,  WY. 

EFFECTIVE  DATE:  0901  Coordinated 
Universal  Time  (UTC),  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Haeseker,  ANM-520.7,  Federal  Aviation 
Administration,  Docket  No.  02-ANM- 
07. 

SUPPLEMENTARY  INFORMATION: 

History 

Effective  November  29,  2002,  the  FAA 
proposed  to  amend  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  establishing  Class  E5 
airspace  at  Afton  Municipal  Airport, 
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Afton,  WY,  This  was  necessary  to 
provide  an  increased  level  of  safety  for 
aircraft  executing  IFR  operations 
between  the  terminal  and  en  route 
phase  of  flight  at  Afton  Municipal 
Airport.  Afton,  WY.  Interested  parties 
were  invited  to  participate  in  this  rule 
making  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received. 

The  Rule 

This  amendment  to  14  CFR  part  71, 
establishes  Class  E5  airspace  at  Afton, 
WY.  Class  E  airspace  is  necessary  to 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Afton  Municipal 
Airport.  The  FAA  establishes  Class  E 
airspace  where  necessary  to  contain  IFR 
aircraft  transitioning  between  the 
terminal  and  en  route  environments.  By 
this  action,  the  FAA  intends  to  provide 
for  the  safe  and  efficient  use  of  the 
navigable  airspace,  and  to  promote  safe 
flight  operations  under  IFR  conditions 
at  the  Afton  Municipal  Airport,  Afton, 
WY, 

The  new  Class  E5  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E5  airspace 
areas  extending  upward  from  700  feet 
above  the  surface  of  the  earth,  are 
published  in  Paragraph  6005,  of  FAA 
Order  7400.9K  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E5  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi"equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation,  Incorporated  by  reference, 
navigation  (air). 


Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS  [AMENDED] 

■  The  authority  citation  for  14  CFR  part 
71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005    Class  E5  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  UT  E5    Afton,  WY  INew] 

Afton  Municipal  Airport,  WY 

(Lat.  42°42'41"N..  long.  I10°56'32"  W.) 
That  airspace  extending  upward  from  700 
feet  abovethe  surface  of  the  earth  within  a 
6.5  mile  radius  of  the  Afton  Municipal 
Airport,  and  within  2  miles  either  side  of  the 
341°  (355^  True)  bearing  from  the  airport 
extending  from  the  6.5  mile  radius  to  7.5 
miles  north  of  the  airport,  and  within  2  miles 
either  side  of  the  171°  (185°  True)  bearing 
from  the  airport  extending  from  the  6.5  mile 
radius  to  19.3  miles  south  of  the  airport. 

Issued  in  Seattle,  Washington  on  July  17, 
2003. 

ViAnne  Fowler, 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
[FR  Doc.  03-19406  Filed  7-30-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5461;  Airspace 
Docket  No.  03-ACE-59] 

Modifications  of  Class  E,  Airspace; 
Beatrice,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Beatrice,  NE  indicates  it 


does  not  comply  with  criteria  set  forth 
in  FAA  Orders.  A  discrepancy  in  the 
location  of  the  Shaw  nondirectional 
radio  beacon  (NDB),  used  in  the  legal 
description  for  the  Beatrice,  NE  Class  E 
airspace,  was  also  detected.  This  action 
correct*  the  discrepancies  by  modifying 
the  Beatrice,  NE  Class  E  airspace  and  by 
incorporating  the  location  of  the  Shaw 
NDB  in  the  Class  E  airspace  legal 
description. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  October  30,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  4,  2003, 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of  ' 

Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identify  the 
Docket  number  FAA-2003-1 5461/ 
Airspace  Docket  No.  03-ACE-59,  at  the 
begirming  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division,- 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  at 
Beatrice,  NE.  It  expands  the  south 
extension  of  this  airspace  area  an 
additional  2.4  miles  to  provide 
appropriate  controlled  airspace  for 
aircraft  executing  the  NDB-A  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Beatrice  Municipal  Airport.  It 
modifies  the  northwest  extension  of  this 
airspace  area  by  defining  it  with  the 
Beatrice  very  high  frequency 
omnidirectional  radio  range  (VOR)  320° 
radial  versus  the  current  325°  radial.  It 
incorporates  the  current  location  of  the 
Shaw  NDB  and  brings  the  legal 
description  of  this  airspace  area  into 
compliance  with  FAA  Order  7400. 2E, 
Procedures  for  Handling  Airspace 
Matters.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  siuface  of  the 
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the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certifj*  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5     Beatrice,  NE 

Beatrice  Municipal  Airport,  NE 

(Lat.  40°18'05"  N..  long.  96=45'15"  W.) 
Beatrice  VOR 

(Lat.  40°18'05"  N.,  long.  96'=45'17"  W.) 
Shaw  NDB 

(Lat.  40°15'54''  N.,  long.  96°45'25"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Beatrice  Municipal  Airport  and 
within  4.4  miles  each  side  of  the  Beatrice 
VOR  320°  radial  extending  from  the  6.6-mile 


radius  of  the  airport  to  7  miles  northwest  of 
the  VOR  and  within  3.1  miles  each  side  of 
the  185"  bearing  from  the  Shaw  NDB 
extending  from  the  6.6-mile  radius  of  the 
airport  to  7  miles  south  of  Shaw  NDB. 

Issued  in  Kansas  City,  MO,  on  July  21, 
2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division.  Central  Region. 
(FR  Doc.  03-19408  Filed  7-30-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-8255;  34-48204;  35- 
27700;  39-2409;  IC-26013] 

RIN  3235-AG96 

Adoption  of  Updated  EDGAR  Filer 
Manual 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (the  Commission)  is 
adopting  revisions  to  the  EDGAR  Filer 
Manual  to  reflect  updates  to  the  EDGAR 
system  made  primarily  to  improve  the 
functionality  of  the  SEC's  Online  Forms 
website.  The  website  is  currently  used 
for  preparing  and  submitting  ownership 
reports.  Forms  3,  4,  5  and  their 
amendments.  Forms  3/A,  4/A  and  5/A, 
required  under  section  16(a)  of  the 
Securities  Exchange  Act  of  1934. 
generally  as  required  by  section  403  of 
the  Sarbanes-Oxley  Act  of  2002.  Some 
of  the  improved  functionality  includes 
the  ability  to  list  holdings  of  securities 
separately  from  securities  transactions; 
facilitating  the  reporting  of  gift, 
phantom  stock  plan  and  similar 
transactions;  automatic  entry  of  the 
filer's  address  by  the  system  based  on 
the  filer's  CIK  number  and  the  ability  to 
change  the  address  for  the  filing^ ;  and 
XML  schema  and  stylesheet  updates  to 
support  these  changes.  In  addition,  the 
new  release  will  include  support  for 
extended  EDGAR  filing  and 
dissemination  to  6  a.m.,  as  a  trial  to 
assess  its  usefulness  to  filers;  same  day 
acceptance  and  dissemination  of  Form 
3,  4  and  5  filings  and  Securities  Act  of 
1933,  Rule  462(b)  filings,  MEF  form 
types,  received  on  business  days  on  or 


'  changes  of  address  will  be  effective  for  that 
filing  only.  EDG.^R  filers  are  reminded  of  their 
responsibility  to  ensure  that  their  address  of  record, 
as  reflected  in  the  EDGAR  database,  is  kept  current. 
This  can  be  done  by  selecting  the  Information 
Exchange — Retrieve/Edit  Data  option  from  the 
EDGAR  OnlineForms  Website. 


Federal  Register /Vol.  68,  No.  147 /Thursday.  July  31,  2003 /Rules  and  Regulations  44877 


before  10  p.m.,  eastern  standard  time; 
Form  8-K  Items  10, 11, 12,  and  13;  new 
form  types  N-CSRS,  N-PX  and  N-Q; 
and  rescinded  form  types  BW-2  and 
BW-3.  The  revisions  to  the  Filer  Manual 
reflect  these  changes  within  Volumes  I, 
II  and  III,  entitled  "EDGAR  Release  8.6 
EDGARLink  Filer  Manual",  "EDGAR 
Release  8.6  Filer  Manual  N-SAR 
Supplement",  and  "EDGAR  Release  8.6 
OnlineForms  Filer  Manual" 
respectively.  The  updated  manual  will 
be  incorporated  by  reference  into  the 
Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  July  31,  2003.  The 
incorporation  by  reference  of  the 
EDGAR  Filer  Manual  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
July  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  Information  Technology, 
Rick  Heroux  at  (202)  942-8800;  for  ' 
questions  concerning  Investment 
Management  company  filings,  Ruth 
Armfield  Sanders,  Senior  Special 
Counsel,  or  Shaswat  K.  Das,  Senior 
Counsel,  Division  of  Investment 
Management,  at  (202)  942-0978;  and  for 
questions  concerning  Corporation 
Finance  company  filings,  Herbert 
SchoU ,  Office  Chief,  EDGAR  and 
Information  Analysis,  Division  of 
Corporation  Finance,  at  (202)  942-2940. 
SUPPLEMENTARY  INFORMATION:  Today  we 
are  adopting  an  updated  EDGAR  Filer 
Manual  (Filer  Manual).  The  Filer 
Manual  describes  the  technical 
formatting  requirements  for  the 
preparation  and  submission  of 
electronic  filings  through  the  Electronic 
Data  Gathering,  Analysis,  and  Retrieval 
(EDGAR)  system. 2  It  also  describes  the 
requirements  for  filing  using 
modernized  EDGARLink.  ^ 

The  Filer  Manual  contains  all  the 
technical  specifications  for  filers  to 
submit  filings  using  the  EDGAR  system. 
Filers  must  comply  with  the  applicable 
provisions  of  the  Filer  Manual  in  order 
to  assure  the  timely  acceptance  and 
processing  of  filings  made  in  electronic 
format.'*  Filers  should  consult  the  Filer 
Manual  in  conjunction  with  our  rules 
governing  mandated  electronic  filing 
when  preparing  documents  for 
electronic  submission. ^ 


2  We  originally  adopted  the  Filer  Manual  on  July 
1 .  1993,  with  an  effective  date  of  )uly  26,  1993. 
Release  No.  33-6986  (Apr.  1,  1993)  [58  FR  18638]. 
We  implemented  the  most  recent  update  to  the  Filer 
Manual  on  April  30,  2003.  See  Release  No.  33-8224 
(May  7.  2003)  [66  FR  24345). 

'This  is  the  filer  assistance  software  we  provide 
filers  filing  on  the  EDGAR  system. 

"  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

*  See  Release  Nos.  33-6977  (Feb.  23,  1993)  [58  FR 
14628).  IC-19284  (Feb.  23,  1993)  [58  FR  14848).  35- 
25746  (Feb.  23.  1993)  [58  FR  14999).  and  33-6980 


We  will  implement  EDGAR  Release 
8.6  on  July  28,  2003,  to  improve  the 
functionality  of  the  SEC's  Online  Forms 
website,  to  support  new  extended 
EDGAR  filing  and  dissemination  hours 
to  6  a.m.,  to  support  same  day 
acceptance  and  dissemination  of  Form 
3,  4  and  5  filings  and  Securities  Act  of 
1933,  Rule  462(b)  filings.  MEF  form 
types,  received  on  business  days  on  or 
before  10  p.m.,  to  support  recent 
rulemaking  activity  related  to  the 
addition  of  the  new  Form  8-K  Items  10, 
11,  12,  and  13,  new  form  types  N-CSRS. 
N-PX  and  N-Q  and  rescinded  form 
types  BW-2  and  BW-3.  This  release 
also  includes  minor  updates  to 
submission  Templates  1,  2.  3.  and  5, 
and  the  EDGARLink  software,  to  allow 
for  new  exhibit  types:  EX-31  and  EX- 
32  and  exhibits  for  use  with  Form  N- 
CSR  (submission  types  N-CSR  and  N- 
CSRS):  EX-99.906CERT,  EX-99.CERT 
and  EX-99.CODE  ETH;  to  disallow  the 
use  of  exhibit  types,  EX-99.102P3 
CERT,  EX-99.133  CERT.  EX-99.77Q3 
CERT;  to  disallow  the  use  of  form  types 
BW-2  and  BW-3;  to  allow  for  the  use 
of  new  form  types  N-CSRS  and  N- 
CSRS/A  (for  submission  of  certified 
semi-annual  shareholder  report  of 
registered  management  investment 
companies);  N-PX  and  N-PX/A  (for 
submission  of  annual  report  of  proxy 
voting  record  of  registered  management 
investment  companies);  and  N-Q  and 
N-Q/A  (for  submission  of  quarterly 
schedule  of  portfolio  holdings  of 
registered  management  investment 
company  if  and  when  the  Commission 
adopts  form  N-Q);  and  to  allow  for  the 
use  of  Form  8-K  Items  10,  11.  12,  and 
13. 

EDGAR  8.6  supports  backward 
compatibility  of  the  8.5  templates  as 
long  as  the  reporting  requirements  for 
specific  form  types  have  not  changed. 
EDGAR  8.6  server  software  supports  all 


(Feb.  23.  1993)  (58  FR  15009)  in  which  we 
comprehensively  discuss  the  rules  we  adopted  |o 
govern  mandated  electronic  filing.  See  also  Release 
No.  33-7122  (Dec.  19,  1994)  (59  FR  67752).  in 
which  we  made  the  EDGAR  rules  final  and 
applicable  to  all  domestic  registrants;  Release  No. 
33-7427  (July  1. 1997)  (62  FR  36450),  in  which  we 
adopted  minor  amendments  to  the  EDGAR  rules; 
Release  No.  33-7472  (Oct.  24.  1997)  (62  FR  58647). 
in  which  we  announced  that,  as  of  )anuary  1,  1998, 
we  would  not  accept  in  paper  filings  that  we 
require  filers  to  submit  electronically;  Release  No. 
34-40934  (Jan.  12,  1999)  (64  FR  284'3l.  in  which  we 
made  mandatory  the  electronic  filing  of  Form  13F; 
Release  No.  33-7684  (May  17,  1999)  [64  FR  27888). 
in  which  we  adopted  amendments  to  implement 
the  first  stage  of  EDGAR  modernization:  Release  No. 
33-7855  duly  24,  2000)  [65  FR  24788),  in  which  we 
implemented  EDGAR  Release  7.0;  Release  No.  33- 
7999  (August  7.  2001)  (66  FR  42941).  in  which  we 
implemented  EDGAR  Release  7.5:  Release  No.  33- 
8007  (September  24,  2001)  [66  FR  42829).  in  which 
we  implemented  EIXiAR  Release  8.0:  Release  No. 
33-8224  (May  7.  2003)  [66  FR  24345).  in  which  we 
implemented  EDGAR  Release  8.5. 


of  the  field  identifiers  that  were  valid  in 
the  8.5  version  of  the  PureEdge 
templates.  Notice  of  the  update  has 
previously  been  provided  on  the 
EDGAR  filing  Web  site  and  on  the 
Commission's  public  website.  The 
discrete  updates  are  reflected  on  the 
filing  Web  site  and  in  the  updated  Filer 
Manual  Volumes. 

Along  with  adoption  of  the  Filer 
Manual,  we  are  amending  Rule  301  of 
Regulation  S-T  to  provide  for  the 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  of  today's 
revisions.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 

You  may  obtain  paper  copies  of  the 
updated  Filer  Manual  at  the  following 
address:  Public  Reference  Room,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington  DC 
20549-0102.  We  will  post  electronic 
format  copies  on  the  Commission's  Web 
site;  the  address  for  the  Filer  Manual  is 
h  tip  -.llvrww.  sec.gov/info/edgar.  shtml. 
You  may  also  obtain  copies  from 
Thomson  Financial  Inc,  the  paper  and 
microfiche  contractor  for  the 
Commission,  at  (800)  638-8241. 

Since  the  Filer  Manual  relates  solely 
to  agency  procedures  or  practice, 
publication  for  notice  and  comment  is 
not  required  under  the  Administrative 
Procedure  Act  (APA).''  It  follows  that 
the  requirements  of  the  Regulatory 
Flexibility  Act  ^  do  not  apply. 

.The  effective  date  for  the  updated 
Filer  Manual  and  the  rule  amendments 
is  July  31,  2003.  In  accordance  with  the 
APA,"  we  find  that  there  is  good  cause 
to  establish  an  effective  date  less  than 
30  days  after  publication  of  these  rules. 
The  EDGAR  system  upgrade  to  Release 
8.6  is  scheduled  to  occur  on  July  26, 
2003,  becoming  available  on  July  28, 
2003.  The  Commission  believes  that  it  is 
necessary  to  coordinate  the  effectiveness 
of  the  updated  Filer  Manual  with  the 
scheduled  system  upgrade. 

Statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  S-T  under  Sections  6,  7,  8, 
10,  and  19(a)  of  the  Securities  Act.^ 
Sections  3.  12,  13,  14,  15,  23,  and  35A 
of  the  Securities  Exchange  Act  of 
1934, »"  Section  20  of  the  Public  Utility 
Holding  Company  Act  of  1 935 , " 
Section  319  of  the  Trust  Indenture  Act 


»5  U.S.C.  553(b). 
"5  U.S.C.  601-612. 
»  5  U.S.C.  553(d)(3). 

9  15  U.S.C.  77f.  77g.  77h,  77j.  and  77s(a). 
'"15  U.S.C.  78c.  78/.  78m.  78n,  78o.  78w,  and 
78//. 
"  15  U.S.C.  79t. 
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of  1939,  >  2  and 
of  the  hivestmeht 
1940;  13 


$ections  8,  30,  31,  and  38 
Company  Act  of 


List  of  Subjects 

Incorporatior 


in  17  CFR  Part  232 


by  reference,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Text  of  the  Amendment 

■  In  accordance  with  the  foregoing,  Title 
17.  Chapter  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 


■  l.Theauth 
continues  to 


orhy  citation  for  Part  232 
rej  d  as  follows: 


Authority:  15  L 

77s(a).  77sss(a). 
78vv(a),  7811(d).  7 
and  80a-37. 


■  2.  Section  232 
follows: 


S.C.  77f.  77g,  77h.  77j, 
7^c(b),  781.  78m,  78n.  78o(d). 
t(a),  80a-8.  80a-29,  80a-30 


301  is  revised  to  read  as 


EDGAR 


forma  [ting 
subn  issions. 


cr 


§232.301 

'  Filers  must  p 
in  the  manner 
Filer  Manual, 
Commission,  w 
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Additional 
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Manual  Volum 
of  these  provi 
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was  approved 
Federal  Registe  • 
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order  for 
received  and 


ED  :}ARLink  i 
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the 


paper  copies 
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Street.  NW.,  W 
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the  Filer  Manu 
info/edgar.  sb  ti^l 
photocopy  the 

'2  15U.S.C.  77SSS 
"15  U.S.C.  80a-: 


Filer  Manual, 
epare  electronic  filings 
drescribed  by  the  EDGAR 
p  omulgated  by  the 
lich  sets  out  the 

requirements  for 
The 
filers  using 

are  set  forth  in 
8.6  EDGARLink 
ume  I,  dated  July  2003. 

applicable  to 
ers  and  Online  Forms 
in  the  EDGAR  Release 
Volume  II  >i-SAR 
led  July  2003.  and  the 
8.6  OnlineForms  Filer 
lll.datedjuly  2003.  All 
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reference  into  the  Code 
ations,  which  action 
■  the  Director  of  the 
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Room,  U.S.  Securities 
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isi  ans 


a]  id 
with 
documents 


accet 
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the  Federal  Register,  800  North  Capitol 
Street.  NW.,  Suite  700,  Washington,  DC. 

By  the  Commission. 
Dated:  July  22,  2003. 
Jill  M.  Peterson, 

Assistant  Secretary. 

|FR  Doc.  03-19087  Filed  7-30-03:  8:45  am] 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  526 

Intramammary  Dosage  Forms;  Change 
of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  three  approved 
new  animal  drug  applications  (NADAs) 
from  Pfizer,  Inc.,  to  Schering-Plough 
Animal  Health  Corp. 
DATES:  This  rule  is  effective  July  31. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6967,  e- 
mail:  dnewkirk® cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc..  235  East  42d  St.,  New  York,  NY 
10017,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interest  in,  the  following  three 
approved  NADAs  to  Schering-Plough 
Animal  Health  Corp.,  1095  Morris  Ave.. 
Union,  NJ  07083: 


NADA  No.                     Trade  Name 

1 

55-069              ORBENIN  DC  (cloxacillin 
benzathine) 

55-070             DARICLOX  (cloxacillin  so- 
dium) 

55-100        I    AMOXI-MAST  (amoxicillin 
trihydrate) 

80a-29.  80a-30.  and  80a-37. 


Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR"  526.88, 
526.464b,  and  526.464c  to  reflect  the 
transfer  of  ownership. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


List  of  Subjects  in  21  CFR  Part  526 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  526  is  amended  as  follows: 

PART  526— INTRAMAMMARY  DOSAGE 
FORMS 

■  1 .  The  authority  citation  for  21  CFR 
part  526  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§526.88    [Amended] 

■  2.  Section  526.88  Amoxicillin 
trihydrate  for  intramammary  infusion  is 
amended  in  paragraph  (b)  by  removing 
"000069"  and  by  adding  in  its  place 
"000061". 

§  526.464b    [Amended] 
B  3.  Section  526.464b  Cloxacillin 
benzathine  for  intramammary  infusion, 
sterile  is  amended  in  paragraph  (d)  by 
removing  "000069"  and  by  adding  in  its 
place  "000061". 

§  526.464c    [Amended] 

■  4.  Section  526.464c  Cloxacillin  sodium 
for  intramammary  infusion,  sterile  is 
amended  in  paragraph  (b)  by  removing 
"000069"  and  by  adding  in  its  place 
"000061". 

Dated:  July  18,  2003. 

Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinar\'  Medicine. 

[FR  Doc.  03-19445  Filed  7-30-03;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA79 

TRICARE;  Elimination  of 
Nonavailability  Statement  and  Referral 
Authorization  Requirements  and 
Elimination  of  Specialized  Treatment 
Services  Program 

AGENCY:  Office  of  the  Secretary,  DoD 
action:  Interim  final  rule. 

SUMMARY:  This  rule  implements  Section 
735  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(NDAA-02)  (Public  Law  107-107).  It 
also  implements  Section  728  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (NDAA-01)  (Public 
Law  106-398).  Section  735  of  NDAA-02 
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eliminates  the  requirement  for  TRICARE 
Standard  beneficiaries  who  live  within 
a  40-mile  radius  of  a  military  medical 
treatment  facility  (MTF)  to  obtain  a 
nonavailability  statement  (NAS)  or 
preauthorization  from  an  MTF  before 
receiving  inpatient  care  (other  than 
mental  health  services)  or  maternity 
care  from  a  civilian  provider  in  order 
that  TRICARE  will  cost-share  for  such 
services.  Furtlier,  this  section  eliminates 
the  NAS  requirement  for  specialized 
treatment  services  (STSs)  for  TRICARE 
Standard  beneficiaries  who  live  outside 
the  200-mile  radius  of  a  designated  STS 
facility.  This  rule  portrays  the 
Department's  decision  to  eliminate  the 
STS  program  entirely.  Finally,  Section 
728  of  NDAA-01  requires  that  prior 
authorization  before  referral  to  a 
speciality  care  provider  that  is  part  of 
the  contractor  network  be  eliminated 
under  any  new  TRICARE  contract.  The 
Department  is  publishing  this  rule  as  an 
interim  final  rule  with  comment  period 
as  an  exception  to  our  standard  practice 
of  soliciting  public  comments  prior  to 
issuance  in  order  to  implement  the 
statutory  requirements.  Public 
comments,  however,  are  invited  and 
will  be  considered  for  possible  revisions 
to  this  rule. 

DATES:  This  rule  is  effective:  December 
28,  2003. 

Comment  Date:  Written  comments 
will  be  accepted  until  September  29. 
2003. 

ADDRESSES:  Forward  comments  to 
Medical  Benefits  and  Reimbursement 
Systems,  TRICARE  Management 
Activity,  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9066. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tariq  Shahid,  TRICARE  Management 
Activity,  telephone  (303)  676-3801. 
SUPPLEMENTARY  INFORMATION: 

L  Elimination  of  Nonavailability 
Statement  Requirement  and  Specialized 
Treatment  Service  Program 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  2002  (NDAA-02) 
was  signed  into  law  on  December  28, 
2001.  Section  735  of  NDAA-02  amends 
Section  721  of  the  NDAA-01  with 
respect  to  the  nonavailability  statement 
(NAS)  elimination  requirements  and 
eliminates  the  requirement  for  non- 
enrolled  TRICARE  beneficiaries  who 
live  within  a  40-mile  radius  of  a  military 
medical  treatment  facility  (MTF)  to 
obtain  an  NAS  or  preauthorization  from 
an  MTF  before  receiving  nonemergent 
inpatient  or  obstetrical  (inpatient  or 
outpatient)  services  from  a  civilian 
provider  in  order  that  TRICARE  will 
cost-share  for  such  services.  A  non- 
enrolled  TRICARE  beneficiary  is  a 


beneficiary  who  has  not  enrolled  in 
TRICARE  Prime,  but  who  has  chosen  to 
use  the  TRICARE  Standard  and    ■ 
TRICARE  Extra  options.  Section  735 
retains  MTF  NAS  authority  for  inpatient 
mental  health  services  within  the  usual 
.  40-mile  catchment  area.  The  section 
establishes  that  the  NAS  elimination 
requirements  are  to  take  effect  on  the 
earlier  of  the  date  the  health  care 
services  are  provided  under  new 
TRICARE  contracts  or  the  date  that  is 
two  years  after  the  date  of  the  enactment 
of  NDAA-02.  As  the  health  care  services 
under  new  TRICARE  contracts  will  not 
be  available  until  after  March  2004,  the 
NAS  requirements  will  be  eliminated 
for  admissions  occurring  on  or  after 
December  28,  2003,  which  is  the  date 
that  is  two  years  after  the  date  of 
enactment  of  NDAA-02.  For  obstetrical 
care,  the  NAS  requirement  will  be 
eliminated  for  maternity  episodes 
wherein  the  first  prenatal  visit  occius  on 
or  after  December  28,  2003.  An  NAS  is 
required  when  the  first  prenatal  visit 
occiu-s  before  December  28,  2003,  by  10 
U.S.C.  1080(b).  The  NAS  for  inpatient 
mental  health  care  will  continue  to  be 
required. 

With  the  exception  of  maternity  care. 
Section  735  of  NDAA-02  gives  the 
Secretary  of  DoD  the  authority  to  waive 
the  NAS  elimination  requirements  if:  (a) 
Significant  costs  would  be  avoided  by 
performing  specific  procedures  at  the 
affected  military  treatment  facility 
(MTF);  (b)  a  specific  procedure  must  be 
provided  at  the  affected  MTF  to  ensure 
the  proficiency  levels  of  the 
practitioners  at  the  facility;  or  (c)  the 
lack  of  NAS  data  would  significantly 
interfere  with  TRICARE  contract 
administration.  When  this  waiver 
authority  will  be  exercised,  the 
Department  will  notify  the  affected 
beneficiaries  by  publishing  a  notice  in 
the  Federal  Register  and  notify  the 
Congress. 

Section  735  of  NDAA-02  furthermore 
eliminates  the  multi-regional  and 
national  NAS  requirement  for 
specialized  treatment  services  (STSs)  for 
TRICARE  Standard  beneficiaries  who 
live  outside  the  200-mile  radius  of  a 
STS  facility  STS  facilities  are  those 
designated  facilities  with  regional, 
multi-regional  or  national  catchment 
areas  which  provide  complex  medical 
and  surgical  services  as  ciurently 
provided  in  32  CFR  199.4(a)(10).  Since 
the  Department  has  decided  to 
terminate  the  STS  program  no  later  than 
June  1,  2003,  all  regional,  multi- 
regional,  and  national  NAS 
requirements  for  STSs  will  be 
eliminated  before  that  date.  The 
rationale  behind  the  termination  of  the 
STS  program  is  that  this  program  was 


not  based  upon  nationally  developed 
consensus  or  evidenced-based  criteria 
for  clinical  quality  (there  were  none  at 
the  inception  of  this  program)  and  had 
not  consistently  demonstrated  cost- 
benefit  to  the  government.  In  addition, 
the  NAS  requirement  for  STSs  has 
placed  an  unreasonable  burden  on  our 
beneficiaries  who  have  had  to  travel 
extended  distances  to  the  STS  facilities. 
This  would  provide  for  enhanced 
continuity  of  care  for  TRICARE 
Standard  beneficiaries  who  generally 
receive  most  medical  and  surgical 
services  from  civilian  providers  of  their 
choice.  This  rule  gives  notice  of  the 
Department's  decision  to  terminate  the 
STS  program  entirely  no  later  than  June 

I.  2003. 

II.  Elimination  of  Prior  Authorization 
Before  Referrals  to  Specialty  Care 
Providers 

This  rule  will  implement  Section  728 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (NDAA-01) 
(Pub.  L.  106-398)  which  was  enacted  on 
October  30,  2000.  Section  728  requires 
that  prior  authorization  (or  more 
precisely,  preauthorization  as  defined  in 
32  CFR  199.2(b))  before  referral  to  a 
specialty  care  provider  that  is  part  of  the 
network  be  eliminated  as  part  of  any 
new  TRICARE  contracts  entered  into  by 
the  Department  of  Defense  after  the  date 
of  the  enactment  of  the  Act.  This  means 
that  medical  necessity  preauthorization 
will  not  be  required  when  primary  care 
or  specialty  care  providers  refer 
TRICARE  Prime  patients  for 
consultation  appointment  services, 
which  are  provided  within  the 
contractors'  network  of  providers.  Oidy 
TRICARE  Prime  patients  require 
preauthorization  for  obtaining 
consultation  appointment  services. 
TRICARE  Prime  beneficiaries  are 
required  to  use  network  providers  if 
available.  This  rule  removes  the 
requirement  to  obtain  a  medical 
necessity  determination  when  the 
consultation  services  are  provided 
within  the  contractor's  network.  Section 
728  of  NDAA-01  does  not  efiminate  the 
requirement  for  medical  necessity 
preauthorizations  for  specific 
procedures  or  other  health  care  services 
which  specialty  providers  may 
recommend  for  beneficiaries  as  a  result 
of  the  original  consultation  appointment 
or  the  need  for  preauthorization  referral 
to  non-network  providers.  For  example, 
a  consultation  might  result  in  a 
recommendation  for  a  high  cost  surgical 
procediu^e  on  a  nonemei;gent  basis.  The 
specialist's  intent  to  perform  this 
procedure  may  still  be  subjected  to 
medical  necessity  preauthorization 
based  upon  utilization  review  criteria  as 
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A  discussion  of  ^e  major  issues 
received  by  public  comments  will  be 
included  with  the  issuance  of  the  final 
rule. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Dental  health.  Health  care. 
Health  insurance,  Individuals  with 
disabilities.  Military  personnel. 

■  Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199— {AMENDED] 

■  1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  and  10  U.S.C. 
Chapter  55. 

■  2.  Section  199.2(b)  is  amended  by 
revising  the  definition  for 
"Preauthorization,"  by  removing  the 
definition  for  "Specialized  Treatment 
Service  Facility,"  and  by  adding  the 
definitions  for  "Consultation 
appointment"  and  "Medically  or 
psychologically  necessary 
preauthorization"  and  placing  them  in 
alphabetical  order  to  read  as  follows: 

§199.2    Definitions. 

***** 

(b)*  *  * 

***** 

Consultation  appointment.  An 
appointment  for  evaluation  of  medical 
symptoms  resulting  in  a  plan  for 
management  which  may  include 
elements  of  further  evaluation, 
treatment  and  follow-up  evaluation. 
Such  an  appointment  does  not  include 
surgical  intervention  or  other  invasive 
diagnostic  or  therapeutic  procedures 
beyond  the  level  of  very  simply  office 
procedures,  or  basic  laboratory  work  but 
rather  provides  the  beneficiary  with  an 
authoritative  opinion. 
***** 

Medically  or  psychologically 
necessary  preauthorization:  A  pre  (or 
prior)  authorization  for  payment  for 
medical/surgical  or  psychological 
services  based  upon  criteria  that  are 
generally  accepted  by  qualified 
professionals  to  be  reasonable  for 
diagnosis  and  treatment  of  an  illness, 
injury,  pregnancy,  and  mental  disorder. 
***** 

Preauthorization.  A  decision  issued  in 
writing,  or  electronically  by  the 
Director,  TRICARE  Management 
Activity,  or  a  designee,  that  TRICARE 
benefits  are  payable  for  certain  services 
that  a  beneficiary  has  not  yet  received. 
The  term  prior  authorization  is 
commonly  substituted  for 
preauthorization  and  has  the  same 
meaning. 


■  3.  Section  199.4  is  amended  by 
revising  paragraphs  (a)(9)  and 
(a)(9)(i)(B),  by  removing  paragraph 
(a)(9)(i)(C),  by  revising  paragraph 
(a)(9)(iv).  by  adding  a  new  paragraph 
(a)(9)(vii),  by  removing  and  reserving 
paragraph  (a)(10),  and  by  revising 
paragraphs  (e)(16)(i)  and  (e)(16)(ii)  to 
read  as  follows: 

§199.4    Basic  program  benefits. 

(a)  *   *   * 

(9)  Nonavailability  Statements  within 
a  40-mile  catchment  area.  In  some 
geographic  locations,  it  is  necessary  for 
CHAMPUS  beneficiaries  not  enrolled  in 
TRICARE  Prime  to  determine  whether 
the  required  inpatient  mental  health 
care  can  be  provided  through  a 
Uniformed  Service  facility.  If  the 
required  care  cannot  be  provided,  the 
hospital  commander,  or  a  designee,  will 
issue  a  Nonavailability  Statement  (NAS) 
(DD  Form  1251).  Except  for 
emergencies,  as  NAS  should  be  issued 
before  inpatient  mental  health  care  is 
obtained  from  a  civilian  soiu^ce.  Failure 
to  secure  such  a  statement  may  waive 
the  beneficiary's  rights  to  benefits  under 
CHAMPUS/TRICARE. 

(i)*   *   * 

(B)  For  CHAMPUS  beneficiaries  who 
are  not  eru-olled  in  TRICARE  Prime,  an 
NAS  is  required  for  services  in 
connection  with  nonemergency  hospital 
inpatient  mental  health  care  if  such 
services  are  available  at  a  military 
treatment  facility  (MTF)  located  within 
a  40-mile  radius  of  the  residence  of  the 
beneficiary,  except  that  a  NAS  is  not 
required  for  services  otherwise  available 
at  an  MTF  located  within  a  40-mile 
radius  of  the  beneficiary's  residence 
when  another  insurance  plan  or 
program  provides  the  beneficiary's 
primary  coverage  for  the  services.  This 
requirement  for  an  NAS  does  not  apply 
to  beneficiaries  enrolled  in  TRICARE 
Prime,  even  when  those  beneficiaries 
use  the  point-of-service  option  under 
§199.17(n)(3). 
***** 

(iv)  Nonavailability  Statement  (DD 
Form  1251)  must  be  filed  with 
applicable  claim.  When  a  claim  is 
submitted  for  TRICARE  benefits  that 
includes  services  for  which  an  NAS  was 
issued,  a  valid  NAS  authorization  must 
be  on  the  DoD  required  system. 
***** 

(vii)  With  the  exception  of  maternity 
services,  the  Assistant  Secretary  of 
Defense  for  Health  Affairs  (ASD(HA)) 
may  require  an  NAS  prior  to  TRICARE 
cost-sharing  for  additional  services  from 
civilian  sources  if  such  services  are  to 
be  provided  to  a  beneficiary  who  lives 
within  a  40-mile  catchment  area  of  an 
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MTF  where  such  services  are  available 
and  the  ASD(HA): 

(A)  Demonstrates  that  significant  costs 
would  be  avoided  by  performing 
specific  procedures  at  the  affected  MTF 
or  MTFs;  or 

(B)  Determines  that  a  specific 
procedure  must  be  provided  at  the 
affected  MTF  or  MTFs  to  ensure  the 
proficiency  levels  of  the  practitioners  at 
the  MTF  or  MTFs;  or 

(C)  Determines  that  the  lack  of  NAS 
data  would  significantly  interfere  with 
TRICARE  contract  administration;  and 

(D)  Provides  notification  of  the 
ASD(HA)'s  intent  to  require  an  NAS 
under  this  authority  to  covered 
beneficiaries  who  receive  care  at  the 
MTF  or  MTFs  that  will  be  affected  by 
the  decision  to  require  an  NAS  under 
this  authority;  and 

(E)  Provides  at  least  60-day 
notification  to  the  Committees  on 
Armed  Services  of  the  House  of 
Representatives  and  the  Senate  of  the 
ASD(HA)'s  intent  to  require  an  NAS 
under  this  authority,  the  reason  for  the 
NAS  requirement,  and  the  date  that  an 
NAS  will  be  required. 

(10)  [Reserved]. 
***** 

(e)  *  *  * 

(16)*    *    * 

(i)  Benefit.  The  CHAMPUS  Basic 
Program  may  share  the  cost  of  medically 
necessary  services  and  supplies 
associated  with  maternity  care  which 
are  not  otherwise  excluded  by  this  part. 

(ii)  Cost-share.  Maternity  care  cost- 
share  shall  be  determined  as  follows: 
***** 

■  4.  Section  199.7  is  amended  by 
revising  paragraph  {a)(7)(i)  to  read  as 
follows: 

§  199.7    Claims  Submission,  Review,  and 
Payment 

•  (a)  *  *  * 

(7)  *  *  * 

(i)  Rules  applicable  to  issuance  of 
Nonavailability  Statement.  The 
ASD(HA)  may  issue  a  DoD  Instruction 
to  prescribe  rules  for  the  issuance  of 
Nonavailability  Statement. 
***** 

■  5.  Section  199.15  is  amended  by 
revising  paragraph  (b)(4)(i)  and  by 
adding  a  new  paragraph  (b)(4)(ii)(D)  to 
read  as  follows: 

§199.15    Quality  and  Utilization  Review 
Peer  Review  Organization  Program 

*****  ^ 

(b)  *  *  * 

Ml  *   *   * 

(i)  In  general,  all  health  care  services 
for  which  payment  is  sought  under 
TRICARE  are  subject  to  review  for 
appropriateness  of  utilization  as 


determined  by  the  Director,  TRICARE 
Management  Activity,  or  a  designee. 

(A)  The  procedures  for  this  review 
may  be  prospective  (before  the  care  is    ' 
provided),  concurrent  (while  the  care  is 
in  process),  or  retrospective  (after  the 
care  has  been  provided).  Regardless  of 
the  procedures  of  this  utilization 
review,  the  same  generally  accepted 
standards,  norms  and  criteria  for 
evaluating  the  medical  necessity, 
appropriateness  and  reasonableness  of 
the  care  involved  shall  apply.  The 
Director,  TRICARE  Management 
Activity,  or  a  designee,  shall  establish 
procedures  for  conducting  reviews, 
including  types  of  health  care  services 
for  which  preauthorization  or 
conciurent  review  shall  be  required. 
Preauthorization  or  concurrent  review 
may  be  required  for  categories  of  health 
care  services.  Except  where  required  by 
law,  the  categories  of  health  care 
services  for  which  preauthorization  or 
concurrent  review  is  required  may  vary 
in  different  geographical  locations  or  for 
different  types  of  providers. 

(B)  For  healthcare  services  provided 
under  TRICARE  contracts  entered  into 
by  the  Department  of  Defense  after 
October  30,  2000,  medical  necessity 
preauthorization  will  not  be  required  for 
referrals  for  specialty  consultation 
appointment  services  required  by 
primary  care  providers  or  specialty 
providers  when  referring  TRICARE 
Prime  beneficiaries  for  specialty 
consultation  appointment  services 
within  the  TRICARE  contractor's 
network.  However,  the  lack  of  medical 
necessity  preauthorization  requirements 
for  consultative  appointment  services 
does  not  mean  that  non-emergent 
admissions  or  invasive  diagnostic  or 
therapeutic  procedures  which  in  and  of 
themselves  constitute  categories  of 
health  care  services  related  to,  but 
beyond  the  level  of  the  consultation 
appointment  service,  are  also  not 
subject  to  medical  necessity  prior 
authorization.  In  fact  many  such  health 
care  services  may  continue  to  require 
medical  necessity  prior  authorization  as 
determined  by  the  Director,  TRICARE 
Management  Activity,  or  a  designee. 
TRICARE  Prime  beneficiaries  are  also 
required  to  obtain  preauthorization 
before  seeking  health  care  services  from 
a  non-network  provider. 

(ii)  *   *   * 

(D)  For  healthcare  services  provided 
under  TRICARE  contracts  entered  into 
by  the  Department  of  Defense  after 
October  30,  2000,  medical  necessity 
preauthorization  for  specialty 
consultation  appointment  services 
within  the  TRICARE  contractor's 
network  will  not  be  required.  However 
TRICARE  contractors  shall  determine. 


based  upon  best-business  practice, 
utility  and  cost-savings,  the  categories  of 
other  health  care  services  which  are  best 
served  by  medical  necessity  prior  (or 
pre)  authorization  and  may  request  a 
waiver  from  the  Director,  TRICARE 
Management  Activity,  or  designee,  from 
compliance  with  previously  estabUshed 
requirements  for  medical  necessity  prior 
(or  pre)  authorization. 
***** 

■  6.  Section  199.17  is  amended  by 
revising  paragraph  (n)(2)(ii)  to  read  as 
follows: 

§199.17    TRICARE  Program 

***** 

(n)  *  *  * 

(2)  *  *  *  (ii)  For  any  necessary 
specialty  care  and  nonemergent 
inpatient  care,  the  primary  care  manager 
or  the  Health  Care  Finder  will  assist  in 
making  an  appropriate  referral. 

(A)  For  healthcare  services  provided 
under  managed  care  support  contracts 
entered  into  by  the  Department  of 
Defense  before  October  30,  2000,  all 
such  nonemergency  specialty  care  and 
inpatient  care  must  be  preauthorized  by 
the  primary  care  manager  or  the  Health 
Care  Finder. 

(B)  For  healthcare  services  provided 
under  TRICARE  contracts  entered  into 
by  the  Department  of  Defense  on  or  after 
October  30,  2000,  referral  requests 
(consultation  requests)  for  specialty  care 
consultation  appointment  services  for 
TRICARE  Prime  beneficiaries  must  be 
submitted  by  primary  care  managers. 
Such  referraJs  will  be  authorized  by 
Health  Care  Finders  (authorizations 
numbers  will  be  assigned  so  as  to 
facilitate  claims  processing)  but  medical 
necessity  preauthorization  will  not  be 
required  by  referral  consultation 
appointment  services  within  the 
TRICARE  contractor's  network.  Some 
health  care  services  subsequent  to 
consultation  appointments  (invasive 
procedures,  nonemergent  admissions 
and  other  health  care  services  as 
determined  by  the  Director,  TRICARE 
Management  Activity,  or  a  designee) 
will  require  medical  necessity 
preauthorization.  Though  referrals  for 
specialty  care  are  generally  the 
responsibility  of  the  primary  care 
managers,  subject  to  discretion 
exercised  by  the  regional  Lead  Agents, 
and  established  in  regional  policy  or    . 
memoranda  of  understanding,  specialist 
providers  may  be  permitted  to  refer 
patients  for  additional  specialty 
consultation  appointment  services 
within  the  TRICARE  contractor's 
network  without  prior  authorization  by 
primary'  care  managers  or  subject  to 
medical  necessity  preauthorization. 
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ADDRESSES:  TRICARE  Management 
Activity  (TMA),  Medical  Benefits  and 
Reimbursement  Systems,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Medical  Benefits 
and  Reimbursement  Systems,  TMA, 
(303)  676-3572. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Interim  Final  Rule 
Provisions 

The  reader  should  refer  to  the 
proposed  rule  that  was  published  on 
April  18,  2002,  (67  FR  19141)  for  more 
detailed  information  regarding  these 
changes.  This  interim  final  rule 
describes  the  circumstances  under 
which  eligible  dependents  of  active 
duty  members,  and  eligible  dependents 
of  Reserve  Component  and  National 
Guard  members  called  to  active  duty  in 
support  of  contingency  operations  may 
enroll  in  TRICARE  Prime  Remote  for 
Active  Duty  Family  Members.  In 
addition,  this  interim  rule  describes  the 
circumstances  under  which  eligible 
dependents  of  TRICARE  Prime  Remote 
service  members  who  are  enrolled  in  the 
TRICARE  Prime  Remote  for  Active  Duty 
Family  Member  program  may  remain 
enrolled  when  the  service  member 
receives  a  follow-on  accompanied 
assignment  and  the  dependents 
continue  to  reside  in  the  TRICARE 
Prime  Remote  location. 

Changes  to  the  provisions  for 
TRICARE  Prime  Remote  for  Active  Duty 
Family  Members  (TPRADFM)  are 
required  by  Section  702  of  P.L.  107-314 
(the  NDAA  for  FY  2003).  First,  family 
members  who  are  enrolled  in 
TPRADFM  may  continue  their 
enrollment  when  the  member  has 
relocated  without  the  family  members 
piusuant  to  orders  for  a  permanent 
change  of  duty  station,  if  the  orders  do 
not  authorize  dependents  to  accompany 
the  member  to  the  new  duty  station  at 
the  expense  of  the  United  States,  and  if 
the  family  members  continue  to  reside 
at  the  same  location  at  which  they  were 
enrolled  in  TPRADFM.  Second,  family 
members  of  a  reserve  component 
member  ordered  to  active  duty  for  a 
period  of  more  than  30  days  may  enroll 
in  TPRADFM  if  they  reside  with  the 
member  and  if  the  residence  is  more 
than  fifty  (50)  miles,  or  approximately 
one  hom-  driving  time,  from  the  nearest 
military  medical  treatment  facility 
adequate  to  provide  the  needed  care. 

The  changes  related  to  TPRADFM 
were  not  included  in  the  original 
proposed  rule,  but,  since  they  are 
statutorily  required  and  also  require  a 
change  to  a  paragraph  of  32  CFR  Part 


199.17  that  was  being  revised  pursuant 
to  the  proposed  rule,  we  are  including 
all  of  the  changes  in  this  interim  final 
rule. 

n.  Public  Comments 

We  provided  a  60-day  comment 
period  on  the  proposed  rule.  We 
received  no  public  comments. 

in.  Changes  in  the  Interim  Final  Rule 

In  both  paragraph  (f)(2)(i)(H)  of 
Section  199.4  and  paragraph  (o)(2)  of 
Section  199.17,  we  have  clarified  that 
these  provisions  apply  only  to  members 
of  the  National  Guard  who  are  ordered 
to  federal  active  duty  under  authority  of 
the  President  and  not  to  those  members 
who  are  ordered  to  active  duty  under 
the  authority  of  a  governor  of  a  state.  In 
addition,  in  paragraph  (f)(2){i)(H)  of 
Section  199.4,  we  have  changed  "the 
Secretary  of  Defense,  or  a  designee,"  to 
"the  Director,  TRICARE  Management 
Activity"  as  the  authority  to  waive  the 
annual  fiscal  year  deductible.  This  is 
only  a  wording  change  and  not  a 
substantive  change,  since  the  Secretary 
of  Defense,  through  32  CFR  199.1(c)(2) 
and  32  CFR  part  367,  has  delegated 
authority  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  who  has 
delegated  authority  to  the  Director, 
TRICARE  Management  Activity,  to 
provide  policy  guidance,  management 
control,  and  coordination  as  required  by 
CHAMPUS. 

The  proposed  rule  would  have 
established  in  the  regulation  an 
administrative  authority  for  Reservists 
and  members  of  the  National  Guard  who 
are  called  or  ordered  to  active  duty  for 
a  period  of  179  days  or  more  to  enroll 
in  TRICARE  Prime.  We  are  changing 
that  provision  in  this  interim  final  rule. 

Reserve  components  (including  both 
reservists  and  members  of  the  National 
.  Guard)  participate  in  military  conflicts 
and  peacekeeping  missions  in  areas 
such  as  Bosnia,  Kosovo,  and  southwest 
Asia,  and  assist  in  homeland  security. 
The  operational  tempo  following  the 
events  of  September  11,  2001,  showed  a 
dramatic  increase  in  the  number  of 
reservists  activated  for  these 
requirements.  These  reservists  receive 
varying  levels  of  medical  benefits 
according  to  their  primary  residence 
location,  length  of  call  up,  and  type  of 
activation  order.  For  example,  the 
Department  established  a  demonstration 
in  order  to  ease  the  burden  imposed  on 
the  large  number  of  reserve  component 
members  who  have  been  activated  in 
response  to  September  1 1  under 
Operations  Noble  Eagle  and  Enduring 
Freedom  (66  FR  55928).  This 
demonstration  which  is  called  the 
TRICARE  Reserve  Family  Member 
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Demonstration  Project  (TRFMDP) 
provides  three  enhancements  to  the 
TRICARE  Standard  benefit  for  their 
family  members:  the  annual  deductible 
was  waived,  the  requirement  to  obtain 
a  non-availability  statement  was 
waived,  and  TRICARE  will  pay  up  to 
fifteen  percent  above  the  TRICARE 
maximum  allowable  charge  for  services 
received  fi-om  nonparticipating 
providers.  However,  the  demonstration 
is  due  to  expire  on  November  1,  2003, 
although  large  numbers  of  individuals 
continue  to  be  activated.  In  addition, 
family  members  of  reserve  component 
members  who  are  activated  under  other 
authorities  do  not  receive  these 
enhanced  benefits. 

In  order  to  eliminate  these 
discrepancies  while  continuing  to 
provide  some  enhanced  benefits  to 
family  members  of  activated  reserve 
component  members,  the  Department 
has  authorized  family  members  of 
activated  reserve  component  members 
who  live  in  military  treatment  facility 
catchment  areas  to  enroll  in  TRICARE 
Prime  if  the  member  is  activated  for 
more  than  30  days  rather  than  for  1 79 
days  or  more.  A  catchment  area  is 
established  by  zip  codes,  but  is 
generally  a  home  residence  within  50 
miles,  or  approximately  one  hour 
driving  time,  from  the  nearest  military 
treatment  facility  adequate  to  provide 
care.  This  change  accomplishes  three 
goals.  First,  it  provides  family  members 
of  these  activated  reserve  component 
members  with  substantially  the  same 
benefits  available  to  family  members  of 
activated  reserve  component  members 
under  the  TRFMDP.  Second,  it  provides 
these  family  members  with  the  same 
benefits  available  to  family  members 
who  live  outside  catchment  areas  under 
the  TPRADFM  through  the  provisions  of 
Section  702  of  P.L.  107-314.  Third,  it 
ensures  that  the  medical  benefits 
available  to  family  members  of  activated 
reservists  are  as  similar  as  possible  to 
those  available  to  family  members  of 
active  duty  members. 

This  interim  final  rule  establishes 
specific  regulatory  authority  for  this 
provision. 

IV.  Regulatory  Procedures 

Executive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "majorrule"  is 
defined  as  one  that  would  result  in  the 
annual  effect  on  the  national  economy 
of  $100  million  or  more,  or  have  other 
substantial  impact.  The  Regulatory 
Flexibility  Act  (RFA)  requires  that  each 
Federal  Agency  prepare,  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  when  the 
agency  issues  regulations  which  would 


have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  interim  final  rule  is  not  major 
rule  luider  the  Congressional  Review 
Act.  The  changes  set  forth  in  this 
interim  final  rule  are  minor  revisions  to 
existing  regulation.  The  changes  made 
in  this  interim  final  rule  involve  an 
expansion  of  TRICARE  benefits.  In 
addition,  this  interim  final  rule  will 
have  minor  impact  and  will  not 
significantly  afifect  a  substantial  number 
of  small  entities.  In  light  of  the  above, 
no  regulatory  impact  analysis  is 
required. 

This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  Management  and  Budget  as 
required  under  the  provisions  of  E.O. 
12866. 

This  interim  final  rule  will  not 
impose  additional  information 
collection  requirements  on  the  public 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  55). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  handicapped,  health 
insurance,  and  military  personnel. 

PARTI  99— {AMENDED] 

■  1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  Chapter 
55. 

■  2.  Section  199.4  is  amended  by  adding 
a  new  paragraph  (f)(2)(i)(H)  as  follows: 

§  199.4    Basic  program  benefits. 

(f)  *   *   * 

(2)  *   *   *  » 
(i)*   *   * 

(H)  The  Director,  TRICARE 
Management  Activity,  may  waive  the 
annual  individual  or  family  fiscal  year 
deductible  for  dependents  of  a  Reserve 
Component  member  who  is  called  or 
ordered  to  active  duty  for  a  period  of 
more  than  30  days  but  less  than  one 
year  or  a  National  guard  member  who  is 
called  or  ordered  to  full-time  federal 
National  guard  duty  for  a  period  of  more 
than  30  days  but  less  than  one  year,  in 
support  of  a  contingency  operation  (as 
defined  in  10  U.S.C.  101(a)(13)).  For 
purposes  of  this  paragraph,  a  dependent 
is  a  lawful  husband  or  wife  of  the 
member  and  a  child  as  defined  in 
paragraphs  (b)(2)(ii)(A)  through  (F)  and 
(b)(2)(ii)(H)(I),  (2)  and  (4)  of  Part  199.3. 
***** 

■  3.  Section  199.17  is  amended  by 
revising  paragraphs  (g)(3),  (o)  and  (o){2) 
as  follows: 

§199.17    TRICARE  Program. 

(g)*    *   * 

(3)  Eligibility. 


(i)  An  active  duty  family  member  is 
eligible  for  TRICARE  Prime  Remote  for 
Active  Duty  Family  Members  if  he  or 
she  is  eligible  for  CHAMPUS  and,  on  or 
after  December  2,  2003  meets  the 
criteria  of  either  (g)(3)(i)(A)  and  (B),  or 
(g)(3)(i)(C): 

(A)  The  family  member's  active  duty 
spojisor  has  been  assigned  permanent 
duty  as  a  recruiter;  as  an  instructor  at  an 
educational  institution,  an  administrator 
of  a  program,  or  to  provide 
administrative  services  in  support  of  a 
program  of  instruction  for  the  Reserve 
Officers'  Training  Corps;  as  a  full-time 
adviser  to  a  imit  of  a  reserve  component; 
or  any  other  permanent  duty  designated 
by  the  Director,  TRICARE  Management 
Activity  that  the  Director  determines  is 
more  than  50  miles,  or  approximately 
one  hour  driving  time,  from  the  nearest 
military  treatment  facility  that  is 
adequate  to  provide  care. 

(B)  The  family  members  and  active 
duty  sponsor,  pursuant  to  the 
assignment  of  duty  described  in 
paragraph  (g)(3)(i)(A)  of  this  section, 
reside  at  a  location  designed  by  the 
Director,  TRICARE  Management 
Activity,  that  the  Director  determines  is 
more  than  50  miles,  or  approximately 
one  hour  driving  time,  from  the  nearest 
military  medical  treatment  facility  that 
is  adequate  to  provide  care. 

(c)  The  family  member,  having 
resided  together  with  the  active  duty 
sponsor  while  the  sponsor  served  in  an 
assignment  described  in  (g)(3)(i)(A), 
continues  to  reside  at  the  same  location 
after  the  sponsor  relocates  without  the 
family  member  pursuant  to  orders  for  a 
permanent  change  of  duty  station,  and 
the  orders  do  not  authorize  dependents 
to  accompany  the  sponsor  to  the  new 
duty  station  at  the  expense  of  the  United 
States. 

(ii)  A  family  member  who  is  a 
dependent  of  a  reserve  component 
member  is  eligible  for  TRICARE  Prime 
Remote  for  Active  Duty  Family 
members  if  he  or  she  is  eligible  for 
CHAMPUS  and  meets  all  of  the 
following  additional  criteria: 

(A)  The  reserve  component  member 
has  been  ordered  to  active  duty  for  a 
period  of  more  than  30  days. 

(B)  The  family  member  resides  with 
the  member. 

(C)  The  Director,  TRICARE 
Management  Activity,  determines  the 
residence  of  the  reserve  component 
member  is  more  than  50  miles,  or 
approximately  one  hour  driving  time, 
from  the  nearest  military  medical 
treatment  facility  that  is  adequate  to 
provide  care. 

(D)  "Resides  with"  is  defined  as  the 
TRICARE  Prime  Remote  residence 


address  at  wkU:h 
the  activated 


the  family  resides  with 
reservist  upon  activation. 
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eht  period.  The  following 
app  ly  to  enrollment  periods 
aijch  10,  2003. 


(i)  Beneficiaj  ies  who  select  the 
TRICARE  Prim  e  option  or  the  TRICARE 
Prime  Remote  "or  Active  Duty  Family 
Members  option  remain  enrolled  for  12 
months  incren  ents  until:  they  take 
action  to  disenroll;  they  are  no  longer 
eligible  for  enr  )llment  in  TRICARE 
Prime  or  TRICj  ^RE  Prime  Remote  for 
Active  Duty  Fapiily  Members;  or  they 
are  disenrolled  for  failure  to  pay 
required  enrollment  fees  if  applicable. 
For  those  who  remain  eligible  for 
TRICARE  Prim  e  enrollment,  no  later 
than  15  days  bofore  the  expiration  date 
of  an  enrollment,  the  sponsor  will  be 
sent  a  written  i  lotification  of  the 
pending  expiration  and  renewal  of  the 
TRICARE  Prin*  enrollment.  TRICARE 
Prime  enrollmdnts  shall  be 
automatically  ijenewed  upon  the 
expiration  of  the  enrollment  unless  the 
renewal  is  declined  by  the  sponsor. 
Termination  olj  enrollment  for  failure  to 
pay  enrollmeni  fees  is  addressed  in 
paragraph  (o)(3 )  of  this  section. 

(ii)  Exceptions  to  the  12-month 
enrollment  per  lod. 

(A)  Beneficia  ries  who  are  eligible  to 
enroll  in  TRICj  lRE  Prime  but  have  less 
than  one  year  c  f  TRICARE  eligibility 
remaining. 

(B)  The  depebdents  of  a  reservist  who 
is  called  or  ord  sred  to  active  duty  or  of 
a  member  of  ths  National  Guard  who  is 
called  or  order  fd  to  full-time  federal 
National  Guarc  duty  for  a  period  of 
more  than  30  d  ays. 


2003. 


Dated:  July  24 
L.M.  Bynum, 

Alternate  OSD  Fideml 
Officer,  Depart  m  mt 
[FRDoc.  03-194  i3 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 
[CGD05-03-105] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Patapsco  River,  Baltimore,  MD 

agency:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regulation. 

summary:  The  Coast  Guard  is 
implementing  the  special  local 
regulations  at  33  CFR  100.515  during 
the  189th  Defender's  Day  Celebration 
fireworks  display  to  be  held  September 
13,  2003,  over  the  waters  of  the  Patapsco 
River  at  Baltimore,  Maryland.  These 
special  local  regulations  are  necessary  to 
control  vessel  traffic  due  to  the  confined 
nature  of  the  waterway  and  expected 
vessel  congestion  during  the  fireworks 
display.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  spectators  and  vessels 
tremsiting  the  event  area. 
EFFECTIVE  DATE:  33  CFR  100.515  is 
effective  from  5:30  p.m.  to  11  p.m.  on 
September  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Houck,  Marine  Information 
Specialist,  Commander,  Coast  Guard 
Activities  Baltimore,  2401  Hawkins 
Point  Road,  Baltimore,  MD  21226-1971. 
at  (410)  576-2674. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Baltimore  will  sponsor  the  189th 
Defender's  Day  Celebration  fireworks 
display  on  September  13,  2003  over  the 
waters  of  the  Patapsco  River,  Baltimore, 
Maryland.  The  fireworks  display  will  be 
launched  from  a  barge  positioned 
within  the  regulated  area.  A  fleet  of 
spectator  vessels  is  expected  to  gather 
nearby  to  view  the  aerial  display.  In 
order  to  ensure  the  safety  of  spectators 
and  transiting  vessels,  33  CFR  100.515 
will  be  in  effect  for  the  duration  of  the 
event.  Under  provisions  of  33  CFR 
100.515,  a  vessel  may  not  enter  the 
regulated  area  unless  it  receives 
permission  from  the  Coast  Guard  Patrol 
Commander.  Spectator  vessels  may 
anchor  outside  the  regulated  area  but 
may  not  block  a  navigable  channel. 

In  addition  to  this  notice,  the 
maritime  community  will  be  provided 
extensive  advance  notification  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly. 


Dated:  July  22,  2003. 
Sally  Brice^'Hara, 

Rear  Admiral,  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  03-19497  Filed  7-30-03;  8:45  amj 

BILUNG  CODE  4910-15-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[CGD05-O3-101] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Atlantic  Ocean,  Point  Pleasant 
Beach  to  Bay  Head,  NJ 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  "Point  Pleasant  OP  A/ 
NJ  Offshore  Grand  Prix",  a  marine  event 
to  be  held  on  the  waters  of  the  Atlantic 
Ocean  between  Point  Pleasant  Beach 
and  Bay  Head,  New  Jersey.  These 
special  local  regulations  are  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  the  regulated  area  during  the 
event. 

DATES:  This  rule  is  effective  from  9:30 
a.m.  to  3:30  p.m.  on  August  15,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD05-03- 
101  and  are  available  for  inspection  or 
copying  at  Commander  (oax),  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Branch,  at 
(757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  would  be  impracticable.  The 
event  will  take  place  on  August  15, 
2003.  There  is  not  sufficient  time  to 
allow  for  a  notice  and  comment  period 
prior  to  the  event. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
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making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date 
would  be  contrary  to  the  public  interest, 
since  immediate  action  is  needed  to 
ensure  the  safety  of  the  event 
participants,  spectator  craft  and  other 
vessels  transiting  the  event  area. 
However,  advance  notifications  will  be 
made  to  affected  users  of  the  waterway 
via  marine  information  broadcasts  and 
area  newspapers. 

Background  and  Purpose 

On  August  15,  2003,  the  Offshore 
Performance  Association  and  the  New 
Jersey  Offshore  Racing  Association  will 
sponsor  the  "Point  Pleasant  OPA/NJ 
Offshore  Grand  Prix".  The  event  will 
consist  of  approximately  35  offshore 
powerboats  racing  along  an  oval  course 
on  the  waters  of  the  Atlantic  Ocean.  A 
fleet  of  approximately  200  spectator 
vessels  is  expected  to  gather  near  the 
event  site  to  view  the  competition.  To 
provide  for  the  safety  of  participants, 
spectators  and  other  transiting  vessels, 
the  Coast  Guard  will  temporarily  restrict 
vessel  traffic  in  the  event  area  during 
the  races. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Atlantic  Ocean 
and  the  Manasquan  River.  The 
temporary  special  local  regulations  will 
be  in  effect  from  9:30  a.m.  until  3:30 
p.m.  on  August  15,  2003.  The  effect  will 
be  to  restrict  general  navigation  in  the 
regulated  area  during  the  event.  Except 
for  persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area.  The  Patrol 
Commander  will  allow  non-participants 
to  transit  the  regulated  area  between 
races.  These  regulations  are  needed  to 
control  vessel  traffic  during  the  event  to 
enhance  the  safety  of  participants, 
spectators  and  transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator}'  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  temporary'  final  rule  to  be  so 
minimal  that  a  full  Regulatory 


Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary'. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Atlantic  Ocean  and  Manasquan  River 
during  the  event,  the  effect  of  this 
regulation  will  not  be  significant  due  to 
the  limited  duration  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  marine 
information  broadcasts  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly.  Additionally,  vessel 
traffic  will  be  allowed  to  transit  through 
the  regulated  area  between  races. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  effected  portions  of  the  Atlantic 
Ocean  and  Manasquan  River  during  the 
event. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  only  a  short  period,  from  9:30 
a.m.  to  3:30  p.m.  on  August  15,  2003. 
Vessel  traffic  will  be  allowed  to  transit 
the  regulated  area  between  races,  when 
the  Patrol  Commander  determines  it  is 
safe  to  do  so.  Before  the  enforcement 
period,  we  will  issue  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator}^  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  W^  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate       ---^ 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety'  Risks.  This  nile  is  not 
an  economically  significant  rule  and 
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PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1.236; 
Department  of  Homeland  Security  Delegation 
No.  0170.1,  33  CFR  100.35. 

■  2.  Add  a  temporary  §  100.35-T05-101 
to  read  as  follows: 

§  1 00.35-TOS-1 01    Atlantic  Ocean,  Point 
Pleasant  Beach  to  Bay  Head,  New  Jersey. 

(a)  Definitions. 

(1)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Atlantic  City. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  with  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  on  board  and  displaying  a  Coast 
Guard  ensign. 

(3)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  the  Manasquan 
River  from  the  New  York  and  Long 
Branch  Railroad  to  Manasquan  Inlet, 
together  with  all  waters  of  the  Atlantic 
Ocean  boimded  by  a  line  drawn  from 
the  end  of  the  South  Manasquan  Inlet 
Jetty,  easterly  to  Manasquan  Inlet 
Lighted  Buoy  "2M",  then  southerly  to  a 
position  at  latitude  40°04'26''  N, 
longitude  074'01'30''  W,  then  westerly 
to  the  shoreline.  All  coordinates 
reference  Datum  NAD  1983. 

(b)  Special  local  regulations. 

(1)  No  person  or  vessel  may  enter  or 
remain  in  the  regulated  area  unless 
participating  in  the  event  or  authorized 
by  the  sponsor  or  Official  Patrol.  The 
sponsor  or  Official  Patrol  may 
intermittently  authorize  general 
navigation  to  pass  through  the  regulated 
area.  Notice  of  these  opportunities  will 
be  given  via  Marine  Safety  Radio 
Broadcast  on  \^F-FM  marine  band 
radio.  Channel  22  (157.1  MHz). 

(2)  No  vessel  shall  proceed  at  a  speed 
greater  than  six  (6)  knots  while  in 
Manasquan  Inlet  during  the  effective 
period. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Official  Patrol.  The  operator  of  a  vessel 
in  the  regulated  area  shall  stop  the 
vessel  immediately  when  instructed  to 
do  so  by  the  Official  Patrol  and  then 
proceed  as  directed. 

(c)  Effective  period.  This  section  is 
effective  from  9:30  a.m.  to  3:30  p.m.  on 
August  15,  2003. 


Dated;  July  22,  2003.  ^ 

Sally  Brice-O'Hara, 

Rear  Admiral,  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  03-19498  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  110 

[CGD01-02-129] 
RIN  1625-AA01 

Anchorage  Regulations:  Rockland,  ME 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  hereby 
amends  the  anchorage  regulations  for 
Rockland  Harbor  by  re-designating 
anchorage  ground  "C"  as  a  special 
anchorage  area  and  reorienting 
anchorage  ground  "A".  This  action  is 
necessary  to  alert  mariners  that  vessels 
moored  within  special  anchorage  "C", 
are  not  required  to  sound  signals  or 
display  anchor  lights  or  shapes,  and 
provide  a  wider  navigable  channel 
between  the  two  anchorages.  This  action 
is  intended  to  increase  the  safety  of  life 
and  property  on  navigable  waters, 
improve  the  safety  of  anchored  vessels 
in  both  anchorage  "A"  and  the  special 
anchorage  area,  and  provide  for  the 
overall  safe  and  efficient  flow  of  vessel 
traffic  and  commerce. 

DATES:  This  rule  is  effective  September 
2,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  {CGDOl-02-129),  and  are 
available  for  inspection  or  copying  at 
room  628,  First  Coast  Guard  District 
Boston,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  J.  MauTO,  Commander  (oan).  First 
Coast  Guard  District,  408  Atlantic  Ave., 
Boston,  MA  02110,  Telephone  (617) 
223-8355,  e-mail:  jmauro@dl .uscg.mil. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  April  1,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Anchorage  Regulations: 
Rocklajid,  Maine"  in  the  Federal 
Register  (68  FR  15691).  We  received  no 
letters  commenting  on  the  proposed 
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rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Backgi'ound  and  Purpose 

A  request  was  made  by  the  City  of 
Rockland  and  Hartley  Marine  Services, 
Rockland,  Maine,  to  accommodate  the 
increased  number  of  vessels  mooring  in 
Penobscot  Bay,  Rockland  Harbor,  and 
provide  for  safe  navigation  between  the 
anchorages  within  the  harbor.  This  rule 
will  re-designate  anchorage  ground  "C", 
identified  in  33  CFR  110.132(a)(3),  as  a 
special  anchorage  area  and  reorient 
anchorage  "A",  identified  in  33  CFR 
-110.132(a)(1). 

The  Coast  Guard  determined  that  the 
small  commercial  and  recreational 
vessels  now  anchoring  in  anchorage  "C" 
do  not  have  the  ability  to  maintain 
anchor  lights  sufficient  to  meet 
anchorage  ground  requirements.  Vessel 
traffic,  as  well  as  users  of  anchorage 
"C",  will  transit  and  anchor  more  safely 
when  anchorage  "C"  is  designated  a 
special  anchorage  area,  limited  to 
vessels  less  than  20  meters  in  length, 
since  transiting  vessels  will  neither 
expect  sound  signals  nor  anchor  lights 
or  shapes  from  all  moored  vessels. 
Establishing  this  special  anchorage  area 
will  better  meet  futiue  vessel  traffic 
expectations  of  that  area  when  it  is  re- 
designated as  such  and  limited  to 
vessels  no  greater  than  20  meters  in 
length. 

In  order  to  facilitate  the  safe  and 
efficient  flow  of  vessel  traffic  and 
commerce  between  anchorages  "A"  and 
the  newly  designated  special  anchorage 
area,  the  Coast  Guard  intends  to  reorient 
anchorage  "A".  Reorienting  anchorage 
"A"  will  provide  a  wider  channel 
between  the  two  above-mentioned 
anchorages.  Additionally,  a  wider 
channel  will  allow  safer  passage  for 
vessels  anchoring  in  anchorage  "A"  and 
the  special  anchorage  area  as  well  as 
vessel  traffic  transiting  via  Atlantic 
Point. 

The  Coast  Guard  has  defined  the 
anchorage  areas  contained  herein  with 
the  advice  and  consent  of  the  Army 
Corps  of  Engineers,  New  England 
District,  located  at  696  Virginia  Rd., 
Concord,  MA  01742. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 


the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  regulatory 
policies  and  procedures  of  DHS  is 
unnecessary. 

This  finding  is  based  on  the  fact  that 
this  rule  conforms  to  the  changing  needs 
of  the  harbor,  the  changing  needs  of 
recreational,  fishing  and  commercial 
vessels,  and  to  make  the  best  use  of  the 
available  navigable  water.  This  rule  is  in 
the  interest  of  safe  navigation  and 
protection  of  the  Port  of  Rockland  and 
the  marine  environment. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  6d5(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  imderstanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

If  this  rule  would  affect  your  small 
business,  organization,  or  governmental 
jiuisdicfion  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  John  J. 
Mauro  at  the  address  listed  in 
ADDRESSES  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  calls  for  no  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 


3520).  Federalism  A  rule  has 
implications  for  federalism  under 
Executive  Order  13132,  Federalism,  if  it 
has  a  substantial  direct  effect  on  State  or 
local  governments  and  would  either 
preempt  State  law  or  impose  a 
substantial  direct  cost  of  compliance  on 
them.  We  have  analyzed  this  rule  under 
that  Order  and  have  determined  that  it 
does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and  . 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Goverrunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
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Regulations 
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preamble,  the 
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follows: 
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REGULATIONS 
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continues  to  re< 
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follows: 


ty  citation  for  part  110 
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.S.C.  471;  1221  through 
and  2071;  33  CFR  1.05-l(g), 
Homeland  Security 
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to  subpart  A  to  read  as 


Penobs(  ;ot 
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§110.4 

(a)  Rockland 
point  bearing 
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Rockland  Breal^ater 
580  yards,  to  a 
Rockland  Breal^' 
480  yards,  to  a 
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Bay,  Maine. 
iarbor.  Beginning  at  a 
1,715  yards,  from 
ater  Light;  thence  260°, 
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Light;  thence  350°, 
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extend  beyond  the  limits  of  the  area.  All 
anchoring  in  the  area  shall  be  under  the 
supervision  of  the  local  harbormaster  or  such 
authority  as  may  be  designated  by  authorities 
of  the  City  of  Rockland,  Maine.  Requests  for 
placement  of  mooring  buoys  shall  be  directed 
to  the  local  government.  Fixed  mooring  piles 
or  stakes  are  prohibited. 

(b)  [Reserved]. 

■  3.  In  §  110.132  revise  paragraph  (a)(1), 
remove  paragraph  (a)(3),  and  revise 
paragraphs  (b)(1)  and  (b)(2)  to  read  as 
follows: 

§  1 1 0.1 32    Rockland  Harbor,  Maine. 

(a)  The  anchorage  grounds — (1) 
Anchorage  A.  Beginning  at  a  point 
bearing  158°,  1,075  yards,  ft-om 
Rockland  Breakwater  Light;  thence  252°, 
2,020  yards,  to  a  point  bearing  224°  from 
Rockland  Breakwater  Light;  thence  345°, 
740  yards,  to  a  point  bearing  242°  from 
Rockland  Breakwater  Light;  thence  72°, 
1,300  yards,  to  a  point  bearing  222°  from 
Rockland  Breakwater  Light;  and  thence 
120°,  1,000  yards,  to  the  point  of 
beginning. 
***** 

(b)  The  regulations.  (1)  Anchorages  A 
and  B  are  general  anchorage  grounds 
reserved  for  merchant  vessels, 
commercial  vessels  or  passenger  vessels 
over  65  feet  in  length.  Fixed  moorings, 
piles  or  stakes  are  prohibited. 

(2)  A  distance  of  approximately  500 
yards  shall  be  left  between  Anchorages 
A  and  B  for  vessels  entering  or 
departing  from  the  Port  of  Rockland.  A 
distance  of  approximately  100  yards 
shall  be  left  between  Anchorage  A  and 
the  Special  Anchorage  Area  for  vessels 
entering  or  departing  facilities  in  the 
vicinity  of  Atlantic  Point.  Any  vessel 
anchored  in  these  anchorages  shall  be 
capable  of  moving  and  when  ordered  to 
move  by  the  Captain  of  the  Port  shall  do 
so  with  reasonable  promptness. 
***** 

Dated:  July  17,  2003. 
John  L.  Grenier, 

Captain,  Coast  Guard.  Acting  Commander, 

First  Coast  Guard  District. 

[FR  Doc.  03-19372  Filed  7-30-03;  8:45  am) 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  165 

[CGD1 3-03-023] 

RIN  1625-AAOO 

Safety  Zone  Regulations,  Seafair  Blue 
Angels  Performance,  Lake 
Washington,  WA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  waters  of  Lake  Washington,  Seattle, 
Washington.  The  Coast  Guard  is  taking 
this  action  to  safeguard  the  participants 
and  spectators  from  the  safety  hazards 
associated  with  the  Seafair  Blue  Angels 
Performance.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Puget  Sound  or  his 
designated  representatives. 

DATES:  This  rule  is  effective  ft-om  8:30 
a.m.  on  July  31,  2003  through  4  p.m.  on 
August  3.  2003. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  U.S.  Coast 
Guard  Marine  Safety  Office  Puget 
Sound,  1519  Alaskan  Way  South, 
Building  1,  Seattle,  Washington  98134. 
Normal  office  hours  are  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 

Jeff  Morgan,  c/o  Captain  of  the  Port 
Puget  Sound,  at  (206)  217-6231. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  (b)(B)  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
airshow  poses  several  dangers  to  the 
public  including  excessive  noise  and 
objects  falling  ft-om  any  accidents. 
Accordingly,  prompt  regulatory  action 
is  needed  in  order  to  provide  for  the 
safety  of  spectators  and  participants 
during  the  event.  If  normal  notice  and 
comment  procedures  were  followed, 
this  rule  would  not  become  effective 
until  after  the  date  of  the  event. 

For  the  same  reasons,  under  5  U.S.C. 
(d)(3),  the  Coast  Guard  finds  that  good 
cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
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Discussion  of  Rule 

The  Coast  Guard  is  adopting  a 
temporary  safety  zone  regulation  on  the 
waters  of  Lake  Washington,  Seattle, 
Washington,  for  the  Seafair  Blue  Angels 
Performance.  The  Coast  Guard  has 
determined  it  is  necessary  to  close  the 
area  in  the  vicinity  of  the  air  show  in 
order  to  minimize  the  dangers  that  low- 
flying  aircraft  present  to  persons  and 
vessels.  These  dangers  include,  but  are 
not  limited  to  excessive  noise  and  the 
risk  of  falling  objects  from  any  accidents 
associated  with  low  flying  aircraft.  In 
the  event  that  aircraft  require  emergency 
assistance,  rescuers  must  have 
immediate  and  imencumbered  access  to 
the  craft.  The  Coast  Guard,  through  this 
action,  intends  to  promote  the  safety  of 
personnel,  vessels,  and  facilities  in  the 
area.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  representative. 
This  safety  zone  will  be  enforced  by 
Coast  Guard  personnel.  The  Captain  of 
the  Port  may  be  assisted  by  other 
federal,  state,  or  local  agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  expect  the  economic  impact 
of  this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  uimecessary.  This  expectation  is 
based  on  the  fact  that  the  regidated  area 
establishrd  by  the  regulation  would 
encompass  an  area  near  the  middle  of 
Lake  Washington,  not  frequented  by 
commercial  navigation.  The  regulation 
is  established  for  the  benefit  and  safety 
of  the  recreational  boating  public,  and 
any  negative  recreational  boating  impact 
is  offset  by  the  benefits  of  allowing  the 
Blue  Angels  to  fly.  For  the  above 
reasons,  the  Coast  Guard  does  not 
anticipate  any  significant  economic 
impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 


fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  this  portion 
of  Lake  Washington  during  the  time  this 
regulation  is  in  effect.  The  zone  will  not 
have  a  significant  economic  impact  due 
to  its  short  duration  and  small  area.  The 
only  vessels  likely  to  be  impacted  will 
be  recreational  boaters  and  small 
passenger  vessel  operators.  The  event  is 
held  for  the  benefit  and  entertainment  of 
those  above  categories.  Because  the 
impacts  of  this  rule  are  expected  to  be 
so  minimal,  the  Coast  Guard  certifies 
under  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  that 
this  temporary  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness, Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
goverrunent  or  the  private  sector  to 


incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  tribal  governments,  because 
it  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraph  (34)(g)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
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authorized  by  the  Captain  of  the  Port  or 
his  designated  representatives. 

(c)  Enforcement  periods.  This  section 
will  be  enforced  from  8:30  a.m.  until  4 
p.m..  Pacific  Daylight  Time,  on  July  31 
and  August  1,  2,  3,  2003. 

Dated:  July  18.  2003. 
0.  Ellis. 

Captain.  Coast  Guard,  Captain  oftiie  Port. 

Paget  Sound. 

[FR  Doc.  03-19525  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4910-15-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-03-207] 
RIN  1625-AA01 

Tall  Ships  2003,  Navy  Pier,  Chicago,  IL, 
July  30-August  4,  2003 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is  increasing 
the  size  of  the  Regulated  Navigation 
Area  (RNA)  for  the  Chicago  Tall  Ships 
2003  event  at  Navy  Pier.  These 
regulations  are  necessary  to  control 
vessel  traffic  in  the  immediate  vicinity 
for  the  protection  of  both  participant 
and  spectator  vessels  during  the  2003 
Tall  Ships  Challenge  and  Parade  of 
Ships.  These  regulations  are  intended  to 
restrict  vessel  traffic  in  a  portion  of  Lake 
Michigan  in  the  vicinity  of  Chicago 
Harbor  for  the  duration  of  the  event. 
This  change  will  expand  the  size  of  the 
RNA  in  order  to  improve  the  level  of 
safety  for  both  participant  and  spectator 
vessels  during  the  2003  Tall  Ships 
Challenge  and  Parade  of  Ships  and  will 
also  extend  the  effective  date  by  one 
day. 

DATES:  This  rule  is  effective  firom  8  p.m. 
on  Wednesday,  July  30,  2003  until  5 
p.m.  on  Monday,  August  4,  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-03-207  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago, 
215  W.  83rd  Street.  Suite  D,  Burr  Ridge, 
IL  60527,  between  8  a.m.  and  4  p.m. 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse.  MSO 
Chicago,  at  (630)  986-2155. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

On  July  17,  2003,  we  published  a 
temporary  final  rule  entitled  Tall  Ships 
2003,  Navy  Pier,  Chicago,  IL,  July  30- 
August  4,  2003  in  the  Federal  Register 
(68  FR  42285).  In  that  regulation,  we 
suspended  some  anchorage  regulations, 
established  a  moving  safety  zone,  as 
well  as  a  Regulated  Navigation  Area 
(RNA).  However,  in  this  rulemaking,  the 
size  of  that  RNA  is  being  increased. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date  of 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 
complaints  or  negative  comments  with 
regard  to  this  event.  The  Coast  Guard, 
along  with  planning  officials  for  the 
Chicago  Tall  Ships  2003  from  the  State 
of  Illinois  and  the  City  of  Chicago,  have 
decided  that  a  larger  RNA  is  necessary 
to  ensure  safety  and  protection  diu-ing 
this  event. 

For  the  same  reasons,  under  5 
U.S.C.(b)(B)  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM. 

Background  and  Purpose 

During  the  Chicago  Tall  Ships  event, 
tall  ships  will  be  participating  in  a  Tall 
Ships  Parade  and  then  mooring  in 
Chicago  harbor  and  in  the  Chicago 
River.  While  a  moving  safety  zone  is 
being  established  to  ensure  the  safety  of 
official  participant  vessels  during  the 
parade,  an  RNA  is  also  being  established 
that  encompasses  portions  of  both  the 
Chicago  Harbor  as  vvell  as  the  Chicago 
River.  This  RNA  is  to  ensure  the  safety 
of  spectator  vessels  and  official 
participant  vessels,  as  well  as  those 
boarding  the  tall  ships,  from  vessels 
transiting  at  excessive  speeds  creating 
large  wakes,  and  also  to  prevent 
obstructed  waterways.  The  RNA  will  be 
established  on  July  30,  2003  and 
terminate  on  August  4,  2003  after  all  the 
tall  ships  have  departed  the  area. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  regarding 
this  rule.  The  following  change  is  being 
made  from  the  previous  temporary  rule: 
the  regulated  navigation  area  (RNA)  is 
being  expanded  in  order  to  improve  the 
level  of  safety  for  both  participant  and 
spectator  vessels  during  the  2003  Tall 
Ships  Challenge  and  Parade  of  Ships. 
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Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  on  Regulatory 
Plaiming  and  Review  and  therefore  does 
not  require  an  assessment  of  potential 
costs  and  benefits  under  section  6(a)(3) 
of  that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  this  rule 
under  that  order.  It  is  non-significant 
imder  Department  of  Homeland 
Security  regulatory  policies  and 
procedures.  We  expect  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DHS  is 
unnecessary.  This  finding  is  based  on 
the  minimal  time  that  vessels  will  be 
restricted  from  the  zone. 

Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  Or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  an  activated 
safety  zone.  The  safety  zone  and 
suspended  anchorage  area  would  not 
.  have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  Vessel  traffic 
can  safely  pass  outside  the  proposed 
safety  zone  during  the  event.  Traffic 
would  be  allowed  to  pass  through  the 
safety  zone  only  with  the  permission  of 
the  Captain  of  the  Port  or  his  on-scene 
representative  which  will  be  the  Patrol 
Commander.  In  addition,  before  the 
effective  period,  the  Coast  Guard  would 
issue  maritime  advisories  widely 
available  to  users  who  might  be  in  the 
affected  area. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
MSO  Chicago  (see  ADDRESSES). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figiue  2-1, 
paragraph  32(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  70:  50  U.S.C.  191,  195;  33  CFR  1.05- 
1(g).  6.04-1.  6.04-6  and  160.5;  Pub.  L.  107- 
295,  116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

§165.T09-207    [Amended] 

■  2.  In  §  165.T09-207  remove  and 
reserve  paragraph  (a). 


■  3.  Add  §165 
follows: 


T09-257toreadas 


§  1 65.T09-257    tall  Ships  2003,  Navy  Pier, 
Lake  Michigan,  phicago,  IL. 

(a)  Regulatet  navigation  area; 
location.  The  f  )lIowing  is  a  regulated 
navigation  are< :  starting  at  the  Alder 
Planetarium  at  41°52'00''  N,  87°36'22'' 
W;  then  east  to  41°52'00''  N,  087''35'26'' 
W;  then  north  '  o  the  southern  most  end 
of  the  outer  Ch  cago  Harbor  break  wall 
at  41°52'48'  N,  087°35'26''  W;  then 
north  and  then  northwest  following  the 
outer  Chicago  1  larbor  break  wall  to 
41°54'11'  N,  01  7°36'29''  W;  then 
southeast  to  this  north-east  tip  of  the 
Central  Districl  Filtration  Plant;  then 
following  the  s  loreline  including  up  the 
Chicago  River  I  o  the  eastern  side  of  the 
Michigan  Aver  ue  bridge  back  to  the 
point  of  origin  NAD  83). 

(b)  Effective  j  period.  This  section  is 
effective  from  I  p.m.  on  Wednesday, 
July  30,  2003  u  itil  5  p.m.  on  Monday, 
August  4,  2003 

(c)  Special  n  gulations.  Vessels  within 
the  RNA  shall  i  lot  exceed  5  miles  per 
horn-  or  shall  pi  oceed  at  no-wake  speed, 
whichever  is  slower.  Vessels  within  the 
RNA  shall  not  )ass  within  20  feet  of  a 
moored  tall  shi  3.  Vessels  within  the 
RNA  must  adhi  re  to  the  direction  of  the 
Patrol  Commar  der  or  other  official 
patrol  craft. 

Dated;July  24.  2003. 
Ronald  F.  Silva, 

Rear  Admiral,  Co  ist  Guard,  Commander, 
Ninth  Coast  Guai  d  District. 
(FR  Doc.  03-195^  2  Filed  7-28-03;  4:08  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administrationi 


49  CFR  Part  57!l 
[DOT  Docket  No 
RIN:  2127-AH23 


NHTSA-2002-13704] 


Federal  Motor  vehicle  Safety 
Standards;  Deinition  of  Multifunction 
School  Activity  Bus 

AGENCY:  Natioiial  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  n  ile. 


SUMMARY:  This 
new  class  of  sc 
school  activity 
transporting 
those  than  betv|een 
We  anticipate 
also  facilitate  e 
Transit  Admini 


Inal  rule  establishes  a 
lool  buses,  multifunction 
juses,  for  use  in 
children  on  trips  other 
home  and  school, 
this  final  rule  will 
forts  by  the  Federal 
i  stration  to  provide 


tiat 


funding  to  Head  Start  programs  and 
coordinated  transportation  providers  to 
purchase  the  school  buses.  Currently, 
that  Administration  is  prohibited  from 
providing  financial  assistance  to 
purchase  regular  yellow  school  buses 
that  exclusively  transport  students  and 
school  personnel  in  competition  with  a 
private  school  bus  operator.  We 
anticipate  that  the  new  buses  will  be 
used  for  coordinated  transportation 
purposes  by  State  and  local  social 
services  agencies,  which  may,  for 
example,  use  the  new  buses  to  transport 
children  from  Head  Start  facilities  to 
school  in  the  morning,  and  to  transport 
senior  citizens  later  in  the  day.  Finally, 
enabling  schools  and  other  institutions 
to  choose  the  new  buses  instead  of  a  15- 
passenger  van  will  provide  them  with  a 
safer  transportation  alternative. 
DATES:  Effective  date:  The  effective  date 
for  the  final  rule  is:  September  2,  2003. 
Manufacturers  are  provided  optional 
early  compliance  with  this  final  rule 
begiiming  July  31,  2003.  Petitions  for 
reconsideration:  Petitions  for 
reconsideration  of  the  final  rule  must  be 
received  not  later  than  September  15, 
2003. 

ADDRESSES:  Petitions  for  reconsideration 
of  the  final  rule  must  refer  to  the  docket 
and  notice  number  set  forth  above  and 
be  submitted  to  the  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC,  20590,  with  a 
copy  to  Docket  Management,  Room  PL- 
401,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues,  you  may  call  Mr. 
Charles  Hott,  Office  of  Crashworthiness 
Standards  at  (202)  366-0247.  His  FAX 
number  is  (202)  493-2739. 

For  legal  issues,  you  may  call  Ms. 
Dorothy  Nakama,  Office  of  the  Chief 
Counsel  at  (202)  366-2992.  Her  FAX 
number  is  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW..  Washington,  DC,  20590. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Executive  Summary 

II.  Background — Relevant  NHTSA  Laws  and 

Policies 

III.  Notice  of  Proposed  Rulemaking 

IV.  Public  Comments  to  the  NPRM  and 

NHTSA's  Response 

A.  Should  the  Multifunction  School 
Activity  Bus  Subcategory  be  Created? 

B.  Should  the  MFSAB  be  a  "Bus"  or 
"School  Bus?' 

C.  Other  Vehicle  Classification  Issues 

D.  Limits  on  Gross  Vehicle  Weight  Rating 
for  the  MFSAB 


E.  FMVSS  No.  222,  School  Bus  Passenger 
Seating  and  Crash  Protection 

F.  Warning  Labels 

G.  Passenger  Restraints 
H.  Emergency  Exits 

I.  State  Law  Issues 

V.  Final  Rule 

VI.  How  This  Final  Rule  Affects  Other 

Federal  Agencies 

A.  U.S.  Department  of  Health  and  Human 
Services  (DHHS)— Head  Start  Bureau 

B.  Federal  Transit  Administration  (FTA) 

C.  National  Transportation  Safety  Board 
(NTSB) 

VII.  Leadtime 

VIII  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Executive  Order  13132  (Federalism) 

C.  Executive  Order  13045  (Economically 
Significant  Rules  Affecting  Children) 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

E.  Regulatory  Flexibility  Act 

F.  National  Environmental  Policy  Act 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Unfunded  Mandates  Reform  Act  of  1995 
J.  Plain  Language 

K.  Regulation  Identifier  Number  (RIN) 
Text  of  the  Final  Rule 

I.  Executive  Summary  ' 

This  final  rule  establishes  a  new  class 
of  school  buses,  multifunction  school 
activity  buses  (MFSABs),  for  use  in 
transporting  children  on  trips  other 
those  than  between  home  and  school. 

Under  current  Federal  law,  dealers 
cannot  sell  a  bus  for  the  purpose  of 
transporting  school-age  students  to  or 
from  school  or  related  events  unless  it 
meets  all  requirements  in  all  Federal 
motor  vehicle  safety  standards  for 
school  buses.  Among  those 
requirements  are  ones  requiring  all 
school  buses  to  be  equipped  with 
control  traffic  (i.e.,  flashing  lights  and 
stop  arms)  designed  to  avoid  crashes 
and  injuries  to  pedestrians.  The 
standards  require  those  devices  to 
deploy  automatically  when  the  front 
entrance  door  is  opened. 

Those  traffic  control  devices  are 
primarily  intended  to  be  used  on  trips 
involving  picking  school  children  up 
from  or  dropping  them  off  at  a  roadside 
location  at  or  near  home.  However,  not 
all  school  children  trips  involve  picking 
children  up  from  or  dropping  them  off 
at  such  locations.  For  example,  some 
trips  involve  taking  children  from  a 
before-school  facility  to  a  school  or  from 
a  school  to  an  after-school  facility.  State 
laws  do  not  permit  the  use  of  the  traffic 
control  devices  on  those  trips. 

This  rulemaking  excludes  MFSABS 
from  the  requirements  for  the  traffic 
control  devices.  This  exclusion  resolves 
the  conflict  between  the  NHTSA 
standards  that  previously  required  all 
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new  school  buses  to  be  equipped  with 
traffic  control  devices,  and  State  laws 
that  do  not  permit  the  use  of  the  traffic 
control  devices  on  the  types  of  trips  that 
the  new  buses  will  be  making.  The  new 
buses  are  not  required  to  have  those 
devices  since  the  buses,  unlike  regular 
yellow  school  buses,  are  not  intended 
for  the  roadside  picking  up  and 
'  dropping  off  of  children  diu-ing  service 
between  home  and  school.  While  the 
MFSABs  are  not  required  to  be 
equipped  with  the  traffic  control 
devices,  they  are,  however,  required  to 
meet  all  requirements  in  the  school  bus 
crashworthiness  standards,  all  other 
requirements  in  the  school  bus  crash 
avoidance  safety  standards,  and  all  post- 
crash  school  bus  standards. 

We  anticipate  that  this  final  rule  will 
also  facilitate  efforts  by  the  Federal 
Transit  Administration  to  provide 
funding  to  Head  Start  programs  and 
coordinated  transportation  providers  to 
purchase  the  school  buses.  Currently, 
that  Administration  is  prohibited  from 
providing  financial  assistance  to 
purchase  regular  yellow  school  buses 
that  exclusively  transport  students  and 
school  personnel  in  competition  with  a 
private  school  bus  operator.  We 
anticipate  that  the  new  buses  wilPbe 
used  for  coordinated  transportation 
purposes  by  State  and  local  social 
services  agencies,  which  may,  for 
example,  use  the  new  buses  to  transport 
children  from  Head  Start  facilities  to 
school  in  the  morning,  and  to  transport 
senior  citizens  later  in  the  day. 

Finally,  enabling  schools  and  other 
institutions  to  choose  the  new  buses 
instead  of  a  15-passenger  van  will 
provide  them  with  a  safer  transportation 
alternative  since  the  new  buses  comply 
with  all  school  bus  requirements  in  the 
Federal  Motor  Vehicle  Safety  Standards 
except  those  relating  to  traffic  control 
devices. 

II.  Background— Relevant  NHTSA 
Laws  and  Policies 

NHTSAs  statute  requires  any  person 
selling  or  leasing  a  new  vehicle  to  sell 
or  lease  a  vehicle  that  meets  all 
applicable  standards  issued  by  the 
agency.  Under  our  regulations,  a  "bus'" 
is  any  vehicle  (including  a  van)  that  has 
a  seating  capacity  of  1 1  persons  or  more. 
The  statute  defines  a  "school  bus"  as 
any  vehicle  that  is  designed  for  carrying 
1 1  or  more  persons  and  that  is  likely  to 
be  "used  significantly  to  transport 
preprimary,  primary,  and  secondary 
students  to  or  from  school  or  an  event 
related  to  school."  (Emphasis  added.)  49 
U.S.C.  30125. 

More  broadly,  we  deem  a  bus  likely 
to  be  used  significantly  to  transport 
preprimary,  primary,  or  secondary 


students  to  or  from  school  or  school- 
related  events  if,  for  example,  it  will  be 
used  for  any  of  the  following  purposes 
on  a  regular  basis:  Pick  students  up  from 
home  to  take  them  to  school;  pick  them 
up  from  a  place  other  than  home  (e.g., 
a  before-school  care  facility)  and  drop 
them  off  at  school;  or  pick  them  up  from 
school  and  drop  them  off  at  home  or  a 
place  other  than  home  (e.g.,  an  after- 
school  care  facility).  The  term  "school" 
does  not  include  pre-school  (nursery) 
centers,  or  Head  Start  programs. 

We  have  informed  motor  vehicle 
dealers  that  new  buses  sold  to  child-care 
providers  and  other  entities  that 
routinely  drop  students  off  at  school  or 
pick  them  up  from  school  are  required 
to  be  buses  that  meet  the  school  bus 
safety  standards,  even  though  the 
purchasing  organizations  are  not 
schools  themselves.  [See,  e.g.,  July  23, 
1998  letter  to  Mr.  Don  Cote,  Northside 
Ford,  filed  in  this  docket  at  13704-51) 

In  our  interpretations  of  Section 
30125,  we  have  stated  that  a  bus  that  is 
sold  for  school  transportation  must  meet 
all  standards  applicable  to  school  buses, 
including  the  four-way/eight-way 
alternating  flashing  lights  required  by 
FMVSS  No.  108  and  the  stop-arm 
required  by  FMVSS  No.  131.'  Thus, 
even  if  school  buses  will  be  used  only 
to  transport  children  on  activity  trips  or 
other  trips  that  do  not  include  home-to- 
school  transportation,  dealers  currently 
cannot  sell  a  school  bus  unless  those 
buses  are  equipped  with  flashing  lights 
and  stop  arms.  This  is  true  even  if  these 
devices  are  not  likely  to  be  used  on  such 
trips.  It  is  also  true  even  if  State  law 
does  not  allow  them  to  be  used  on  such 
trips  or  requires  them  to  be  removed 
before  making  such  trips. 

One  reason  we  are  issuing  this  final 
rule  is  that  after  selling  or  leasing  school 
buses,  dealers  cannot  remove  the  four- 
way/eight-way  flashing  lights  and  stop- 
arms  from  them.  Under  49  U.S.C. 
Section  30122,  "Making  safety  devices 
and  elements  inoperative," 
manufacturers,  distributors,  dealers,  or 
motor  vehicle  repair  businesses  may  not 
"knowingly  make  inoperative"  any  part 
of  a  device  or  element  of  design 
installed  on  or  in  a  motor  vehicle  or 
rfiotor  vehicle  equipment  in  compliance 
with  an  applicable  motor  vehicle  safety 
standard.  Before  the  issuance  of  this 
final  rule,  all  school  buses  had  to  be 
equipped  with  the  four-way/eight-way 
flashing  lights  and  stop  arms.  Since  it 
does  not  appear  to  make  sense  to  have 


'  The  flashing  lights  are  required  by  FMVSS  No. 
108  to  operate  automatically  when  the  bus  entrance 
door  is  opened.  The  stop  arm  is  required  by  FMVSS 
No.  131  to  operate  automatically  when  the  lights  are 
flashing,  except  that  a  manual  override  device  may 
be  provided  by  the  vehicle  manufacturer. 


dealers  sell  school  buses  with 
equipment  that  the  buyer  wants 
removed,  we  are  defining  a  new 
category  of  school  buses  without  four- 
way/eight-way  flashing  lights  and  stop 
arms. 

III.  Notice  of  Proposed  Rulemaking 

On  November  5,  2002  (67  FR  67373) 
(DOT  Docket  No.  NHTSA-2002-13704), 
we  published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
to  create  a  new  school  bus  category,  the 
"Multifunction  School  Activity  Bus" 
(MFSAB).  We  proposed  to  except  the 
new  category  from  the  requirement  for 
school  bus  warning  lamps  at  S5.1.4  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108,  Lamps,  reflective 
devices  and  associated  equipment,  49 
CFR  571.108,  and  from  the  requirement 
for  stop  signal  arms  in  FMVSS  No.  131, 
School  bus  pedestrian  safety  devices,  49 
CFR  571.131.  We  proposed  to  limit  the 
category  to  buses  with  a  gross  vehicle 
weight  rating  of  6.804  kilograms  (15,000 
pounds)  or  less,  and  invited  comment  as 
to  whether  the  new  buses  should  have 
a  label  warning  drivers  that  the  buses 
were  not  for  home-to-school  ser\'ice.  We 
denied  aspects  of  the  Rabun-Gap 
petition  relating  to  seat  strength,  seat 
spacing,  and  seat  width  for  reasons  set 
forth  in  the  NPRM.  A  full  explanation 
of  why  we  granted  or  denied  aspects  of 
Rabun-Gap's  petition  is  in  the 
November  5,  2002  NPRM  at  67  FR 
67373. 

IV.  Public  Comments  to  the  NPRM  and 
NHTSA's  Response 

NHTSA  received  a  total  of  48  public 
comment  submissions  in  response  to  the 
NPRM.  Some  commenters  commented 
more  than' once,  and  several 
submissions  had  identical  or  similar 
wording.  We  received  comments  from 
Alabama  Department  of  Education, 
Amalgamated  Transit  Union  (ATU). 
American  Academy  of  Pediatrics  (AAP), 
Black  Gold  Regional  Schools 
Educational  Authority,  Blue  Bird  Body 
Company,  Brownsville  Independent 
School  District  (of  Brownsville,  Texas), 
Department  of  California  Highway 
Patrol,  Correctrack  Inc.,  Transportation 
Consultant  John  Fairchild,  Ford  Motor 
Company,  Hurst-Euless-Bedford 
Independent  School  District  (of  Bedford, 
Texas),  IC  Corporation,  Indiana 
Department  of  Education.  Kibois  Area 
Transit  System  (of  Stigler,  Oklahoma), 
Les  Entreprises  Michel  Corbeil  Inc. 
(Corbeil),  Maine  Department  of 
Education,  National  Association  of 
Independent  Schools  (NAIS),  National 
Association  of  State  Directors  of  Pupil 
Transportation  Services  (NASDPTS), 
National  Automobile  Dealers 
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situations  that  stop  arm  and  four-way/ 
eight-way  traffic  control  devices  are 
designed  to  control,  and  we  have 
concluded  that  the  MFSAB  will  not  lead 
to  an  increase  in  school  children 
pedestrian  fatalities  as  the  AAP 
comments  suggested.  NHTSA  agrees 
with  Maine  that  creating  a  new  category 
of  school  bus  adds  an  additional  level 
of  complexity  for  school  districts 
because  it  creates  a  school  bus  category 
that  cannot  be  used  for  normal  home-to- 
school  transportation.  However,  NHTSA 
does  not  agree  that  this  new  school  bus 
category  will  increase  the  risk  of  injiu-ies 
or  fatalities  for  the  reasons  explained 
above  and  below. 

As  explained  in  the  NPRM,  this  final 
rule  makes  it  easier  for  transportation 
providers  other  than  schools  or  school 
districts  to  buy  the  MFSAB,  which  will 
be  a  safer  transportation  alternative  to 
the  15-passenger  van  and  motor  coach 
bus  for  use  by  Head  Start  programs  or 
senior  citizens.  If,  after  carefully 
considering  all  possible  bus  types,  the 
transportation  provider  decides  that  the 
persons  it  transports  are  best  served  by 
a  school  bus  with  traffic  control 
features,  it  is  free  to  buy  such  a  school 
bus  rather  than  the  MFSAB. 

B.  Should  the  MFSAB  Be  a  "Bus"  or 
"School  Bus?" 

NADA  and  NCCA  recommended  that 
the  new  vehicle  category  should  be  a 
"multifunction  activity  bus,"  rather 
than  a  "multifunction  school  activity 
bus."  NADA  suggested  that  the  MFSAB 
does  not  suit  its  intended  purpose  and 
recommended  that  the  multifunction 
activity  bus  be  defined  as  "a  bus  that  is 
designed  for  purposes  that  include 
trcmsporting  students  to  and  from 
school,  but  not  to  and  from  home." 
NADA  stated  that  this  definition  has  the 
advantage  of  avoiding  the  use  of  the 
term  "school  bus,  which  has  a  number 
of  legal  and  practical  Federal,  State  and 
local  ramifications."  NADA  further 
suggested  that  NHTSA  should  redefine 
the  term  "school  bus"  more  narrowly 
and  establish  a  new  "bus"  subcategory. 
They  suggested  that  NHTSA  should 
redefine  "school  bus"  (in  49  CFR  571.3 
"Definitions")  to  read  "a  bus  that  is 
designed  for  purposes  that  include 
carrying  students  between  home  and 
school,  but  not  a  bus  designed  for 
operation  as  a  common  carrier  in  urban 
transportation."  2  NADA  also  stated  that 
the  "sold  or  introduced  in  interstate 


-  At  present,  "school  bus"  is  defined  at  49  CFR 
Section  571.3  as  "a  bus  that  is  sold,  or  introduced 
in  interstate  commerce,  for  purposes  that  include 
carrying  students  to  and  from  school  or  related 
events,  but  does  not  include  a  bus  designed  and 
sold  for  operation  as  a  common  carrier  in  urban 
transportation." 


commerce"  language  in  the  present 
definition  of  school  bus,  "places  an 
undue  focus  on  the  new  vehicle  sale  or 
lease  transaction  and  inherently 
requires  sellers  or  lessors  to  ascertain  a 
purchaser's  intended  use,"  and  that  the 
primary  bmden  of  standards 
compliance  should  be  placed  on 
manufacturers  of  these  vehicles. 

For  the  following  reasons,  NHTSA  has 
decided  not  to  adopt  NADA's  and 
NCCA's  reconunendations  for  the 
redefinitions  of  "school  bus"  and  "bus." 
First,  redefining  these  terms  would  be 
outside  the  scope  of  the  rulemaking,  as 
NHTSA  in  the  NPRM  proposed  a 
definition  of  "multifunction  school 
activity  bus,"  not  redefinitions  of 
"school  bus"  or  "bus."  Second, 
statutory  language  specifies  that  only  a 
new  school  bus  may  be  sold 
"significantly  to  transport  preprimary, 
primary,  and  secondary  school  students 
to  or  from  school  or  an  event  related  to 
school."  [See  49  U.S.C.  30125(a)).  This 
statutory  definition  takes  precedence 
over  any  regulatory  definition,  and 
amending  49  CFR  571.3  ("Definitions") 
would  not  alter  the  statute.  Therefore, 
defining  the  MFSAB  as  a  "bus"  would 
put  NHTSA  in  the  anomalous  situation 
of  fining  sellers  and  lessors  that  sell  or 
lease  new  "buses"  to  child  care  centers 
or  other  transportation  providers  that 
use  the  MFSAB  to  take  children  to  and 
from  school  or  on  school-related 
activities.  Thus,  defining  the  MFSAB  as 
a  "bus"  would  defeat  the  purpose  of  this 
rulemaking. 

Third,  NHTSA  does  not  agree  that  in 
ensuring  that  nonconforming  new  buses 
are  not  sold  for  school  fransportation 
purposes,  the  emphasis  on  sellers  or 
lessors  of  new  motor  vehicles  poses  a 
burden  on  sellers  or  lessors  or  on 
NHTSA.  NHTSA's  position  was 
explained  in  an  interpretation  letter  of 
May  9.  2001  to  Collins  Bus  Corporation, 
a  bus  manufacturer.  When  a  day  care 
center  wished  to  purchase  a  bus  to 
transport  children  to  their  homes, 
Collins  asked  for  guidance  about 
assurances  the  day  care  center  had  to 
provide  a  dealer  or  manufacturer  that 
the  intended  use  does  not  dictate  a 
school  bus.  Collins  noted  that  the  user 
is  the  only  person  who  can  actually 
know  how  the  bus  will  be  used  during 
its  life.  As  part  of  our  answer,  we  stated 
that  although  NHTSA  does  not  currently 
presume  that  day  care  centers 
universally  are  engaged  in  the 
transportation  of  children  to  and  from 
school: 

*   *   •  where  it  is  likely  that  the  purchaser 
or  lessor  of  a  new  bus  is  a  day  care  center, 
in  light  of  the  widespread  publicity  that  has 
surrounded  the  issue,  we  expect  a  dealer  to 
inquire  as  to  whether  the  vehicle  would  also 
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be  used  to  drop  off  or  pick  up  students  from 
school.  If  it  appears  that  a  vehicle  will  be 
used  significantly  for  student  transportation, 
the  requirement  to  sell  a  certified  school  bus 
that  meets  the  Federal  motor  vehicle  safety 
standards  for  school  buses  would  apply. 
Confirmation  in  writing  would  appear  to  be 
prudent. 

Thus,  if  the  present  definition  of 
"school  bus"  does  not  include  the  term 
"sold,  or  introduced  in  interstate 
commerce,"  NHTSA's  enforcement 
efforts  to  ensiu'e  that  dealers  and  lessors 
of  new  vehicles  do  not  sell  or  lease 
nonconforming  buses  for  school 
transportation  piu^ioses  may  be 
frustrated.^  Therefore,  when  this  final 
rule  takes  effect,  where  it  is  likely  that 
the  purchaser  or  lessor  of  a  new  MFSAB 
is  a  State  agency,  private  or  public 
school,  or  school  district,  we  expect  a 
dealer  to  inquire  as  to  whether  the 
vehicle  will  also  be  used  to  drop  off  or 
pick  up  students  from  school.  If  it 
appears  that  the  MFSAB  will  be  "used 
significantly"  for  transportation 
between  children's  homes  and  school, 
the  requirement  to  sell  a  school  bus  that 
meets  the  Federal  motor  vehicle  safety 
standards  for  school  buses,  including 
FMVSSs  No.  108  and  No.  131  would 
apply.  NHTSA  also  notes  that  changing 
the  "school  bus"  and  "bus"  definitions 
would  not  affect  dealers'  and  lessors' 
statutory  responsibilities  in  ensuring 
that  they  do  not  sell  new 
nonconforming  buses  for  school 
transportation  purposes. 

C.  Other  Vehicle  Classification  Issues 

Public  Citizen  stated  that  it 
recognized  Head  Start  programs'  need  to 
purchase  vehicles  that  meet  the 
crashworthiness  and  crash  avoidance 
protection  of  school  buses  and  did  not 
object  to  NHTSA's  proposal.  However, 
Public  Citizen  urged  NHTSA  to  go 
further  and  create  a  new  category  of 
buses  called  the  "Multi-Function 
Activity  Buses"  to  ensure  that  all  buses 
weighing  less  than  15,000  poimds 
GVWR,  including  15-passenger  vans, 
meet  the  school  bus  crash  avoidance, 
crashworthiness,  and  post-crash 
requirements  required  for  school  buses. 
The  NPRM  did  not  propose  to  apply  the 
school  bus  requirements  to  buses  that 
are  not  used  to  transport  school 
children.  Public  Citizen's 
recommendation  is  thus  outside  the 
scope  of  the  present  rulemaking. 
However,  the  adoption  of  this  final  rule 
will  give  transportation  providers  the 
alternative  for  a  safer  transportation 
choice. 


3  See  49  U.S.C.  Section  30112  "Prohibition  on 
manufacturing,  selling,  and  importing 
noncomplying  motor  vehicles  and  equipment." 


The  California  Highway  Patrol 
recommended  that  the  MFSAB  be 
defined  as  a  school  bus  whose  purpose 
does  not  include  fransporting  students 
to  and  from  home  "or  a  school  bus 
stop."  The  rationale  for  this  suggestion 
was  that  school  buses  often  pick 
children  up  at  designated  school  bus 
stops,  rather  than  at  their  homes. 
Specifying  the  school  bus  stop  in  the 
definition  would  make  explicit  that 
children  should  not  be  picked  up  from 
thefr  homes  or  from  school  bus  stops 
when  transported  in  a  MFSAB.  NHTSA 
agrees  that  specifying  that  children 
should  not  be  picked  up  from  school 
bus  stops  would  eliminate  a  potential 
ambiguity.  Thus,  in  this  final  rule,  the 
definition  of  MFSAB  states:  "a  school 
bus  whose  purposes  do  not  include 
transporting  students  to  and  from  home 
or  school  bus  stops." 

D.  Limits  on  Gross  Vehicle  Weight 
Rating  for  the  MFSAB 

The  majority  of  commenters  on  this 
issue,  including  NTSB,  recommended 
that  NHTSA  not  adopt  the  6,804  kg 
(15,000  pound)  gross  vehicle  weight 
rating  (GVWR)  limitation  on  the 
MFSAB.  NTSB  stated  that  it  did  not 
believe  the  risk  of  misuse  is  significant 
because  using  vehicles  other  than 
school  buses  to  pick  up  and  drop  off 
children  at  home  "is  generally 
prohibited."  NTSB  stated  that  it  is  not 
aware  of  evidence  that  school  districts 
are  misusing  vehicles  in  this  manner. 

Blue  Bird  Body  Company  stated  that 
removing  the  GVWR  weight  limitations 
would  meet  the  need  for  safety,  in  that 
more  organizations  would  be 
encouraged  to  buy  MFSABs  in  lieu  of 
non-school  buses.  Blue  Bird  noted  the 
increasing  public  awareness  that  school 
buses  are  safer  than  non-school  buses, 
and  reported  increases  in  requests  for 
school  buses  (including  larger  school 
buses)  from  churches  and  colleges  to 
replace  the  "vans"  that  had  been  used. 
Blue  Bird  also  noted  that  many  schools 
own  used  motorcoaches,  especially  in 
the  western  states  where  travel 
distances  are  greater.  Blue  Bird  stated 
that  there  is  a  market  demand  for  a 
"school  activity  bus"  that  is  more 
comfortable  than  a  "typical  school  bus." 
Since  the  motorcoaches  do  not  meet 
school  bus  safety  standards,  the 
students  are  uimecessarily  placed  at 
risk.  Blue  Bird  stated  its  belief  that 
having  no  weight  restrictions  on  the 
MFSABs  will  encourage  the  schools  to 
buy  MFSABs  "that  meet  the  school  bus 
crashworthiness  standards  of 
construction." 

NASDPTS  cautioned  that  the 
proposed  15,000  pound  GVWR 
limitation  "would  eliminate  larger  buses 


from  the  potential  of  federal  funding 
under  the  Federal  Transit 
Administration,"  possibly  frustrating 
coordinated  transportation  providers' 
efforts  in  meeting  the  needs  of  its 
customers.  It  also  noted  that  it  would 
not  be  practicable  to  expect  a  school, 
child  care  center.  Head  Start  program,  or 
coordinated  transportation  provider  to 
purchase  two  or  more  small  MFSABs  in 
lieu  of  one  large  MFSAB  because  of  the 
additional  costs  that  would  be  incurred 
for  more  drivers,  additional 
maintenance,  and  insiu-ance. 

The  Texas  Department  of  Public 
Safety  stated  that  if  MFSABs  included 
all  sizes  of  school  buses,  Texas  could 
change  its  definition  of  a  "school 
activity  bus"  to  include  the  MFSAB. 
This  would  mean  a  school  district  could 
buy  a  vehicle  as  safe  as  a  school  bus  to 
transport  students  on  activity  trips. 

NSTA,  on  the  other  hand,  supported 
the  limitation  of  the  MFSAB  to  buses 
not  larger  than  15,000  pounds  GVWR. 
NSTA  expressed  concern  about  the 
possibility  of  misuse,  especially  by 
private  schools  that  often  come  under 
less  scrutiny  by  state  agencies  than  do 
public  schools.  NSTA  also  noted  that 
coordinated  treinsportation  systems 
could  combine  adult  and  student 
passenger  loads  and  stage  pick-ups  at 
curbside  bus  stops.  Although  this  would 
not  constitute  home-to-school 
transportation,  students  could  be 
endangered  because  there  would  be 
roadside  loading  and  offloading  without 
the  benefit  of  the  school  bus  traJffic 
control  devices.  NSTA  also  expressed 
concern  that  school  student  safety 
would  be  compromised  because  the 
large  MFSAB  would  not  require  a 
school  bus  driver,  that  the  MFSAB 
driver  would  need  only  a  passenger 
endorsement,  without  the  additional 
safety  training  of  a  school  bus  driver. 

Regarding  the  potential  misuse  of  the 
MFSAB  by  home  to  school 
transportation  providers,  NHTSA  shared 
this  concern.  However,  every  State  has 
laws  that  require  school  bus  drivers  to 
activate  the  warning  lamps  and  stop 
signal  arm  whenever  the  school  bus  is 
stopped  to  pick  up  or  discharge  students 
on  public  roads.  A  driver  failing  to 
activate  these  devices  would  be  in 
violation  of  State  law.  Thus,  every  State 
already  has  a  law  that  prohibits  school 
districts  from  using  a  MFSAB  to 
transport  children  to  and  from  school, 
since  it  would  be  picking  up  or 
discharging  students  without  activating 
warning  lamps  and  the  school  bus  stop 
arm.  The  misuse  issue  is  discussed  in 
greater  detail  in  Section  I.,  "State  Law 
Issues." 

These  State  laws  have  also  persuaded 
NHTSA  that  it  is  unlikely  that  larger 
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under)  be  equipped  with  Type  1  or  Type 
2  seat  belts  and  does  not  require  that 
they  meet  S5.2.  Restraining  Barrier 
Requirements,  of  FMVSS  No.  222.  Thus, 
MFSABs  with  a  GVWR  of  10,000 
pounds  or  less  would  not  be  restricted 
as  to  the  requirement  for  a  restraining 
barrier  forward  of  a  passenger  seat  and, 
therefore,  would  not  be  constrained  as 
to  a  maximum  allowable  seat  spacing. 

Blue  Bird  went  on  to  note  that  if 
MFSABs  over  10,000  pounds  GVWR, 
when  equipped  with  seat  belts,  were 
excepted  (as  small  school  buses  are  now 
excepted)  from  S5.2,  then  seat  spacing 
would  no  longer  be  an  issue.  Blue  Bird 
therefore  recommended  that 
manufacturers  of  large  MFSABs  be 
allowed  to  meet  the  provisions  of 
FMVSS  No.  222  as  they  apply  to  school 
buses  10,000  poiuids  GVWR  or  under. 

Blue  Bird  also  recommended  that  S4.1 
of  FMVSS  No.  222  be  amended  to 
permit  a  manufacturer  of  MFSABs  to 
install  only  two  seat  belts  on  any  seat 
that  is  between  22.5  inches  and  39 
inches  in  width,  "to  meet  customer 
requirements  for  no  more  than  two 
passengers  per  seat  on  a  MFSAB."  Blue 
Bird  cited  market  demand  for  more 
seating  room  on  school  bus  bench  seats 
and  stated  that  "something  will  need  to 
be  changed  to  permit  the  installation  of 
only  two  seat  belts  on  a  39-inch  wide 
seat  in  a  MFSAB." 

Rabun  addressed  NHTSA's  discussion 
in  the  NPRM  that  the  MFSAB  could  be 
equipped  with  reclining  motorcoach 
style  seating  and  still  meet  FMVSS  No. 
222  because  the  standard  specifies  that 
when  the  school  bus  is  tested, 
adjustable  seat  backs  are  to  be  "adjusted 
to  its  most  upright  position."  (See 
NPRM  at  67  FR  67378.)  Rabun 
responded  that  its  discussions  with 
school  bus  manufacturers  have  led  them 
to  believe  that  "such  seats,  when  in  the 
reclined  position,  do  not  meet  the  intent 
of  FMVSS  No.  222  and  are  therefore  not 
available  for  sale  in  buses  certified  as 
school  buses."  Rabim  recommended  the 
use  of  combination  lap/shoulder  belts 
since  they  believed  "a  passenger  who  is 
seated  behind  a  seat  in  the  reclining 
position  and  who  is  wearing  a  lap/ 
shoulder  restraint  would  be  better 
protected  in  a  frontal  collision  than  if 
the  passenger  did  not  have  seat  belts, 
even  if  the  seating  system  was  certified 
to  meet  the  requirements  of  FMVSS  No. 
222."  Rabun  also  expressed  the  view 
that  if  each  passenger  was  provided  a 
lap/shoulder  restraint  and  was  required 
to  use  it,  the  issue  of 
compartmentalization  and  seat  spacing 
would  be  "correspondingly 
insignificant." 

AAP  expressed  concern  that  the 
proposed  rule  did  not  require  seating 


positions  to  be  equipped  with  lap/ 
shoulder  behs  and  LATCH.  AAP  called 
on  NHTSA  to  "move  in  the  direction  of 
ensuring  greater  safety  of  children  on 
school  buses  by  requiring  them  to  be 
equipped  with  lap/shoulder  belts."  John 
Fairchild  recommended  that  NHTSA 
should  at  least  "encourage"  every 
MFSAB  to  provide  Type  II  lap/shoulder 
seat  belt  systems  at  every  seating 
position,  and  to  provide  "appropriate 
securement  systems  for  the  child 
restraint  devices  Head  Start  specifies, 
and  could  serve  other  paratransit  clients 
as  well." 

Since  none  of  these  suggested 
amendments  were  proposed  in  the 
NPRM,  we  are  unable  to  adopt  them 
without  further  notice  and  opportunity 
for  comment.  We  are  aware  of  the 
continuing  interest  in  possible 
improvements  to  school  bus  seating.  In 
May  2002,  we  reported  to  Congress  on 
prospective  improvements  for  occupant 
protection  in  school  buses,  as  required 
by  the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)(P.L.  105-178)." 

NHTSA  is  in  the  process  of 
developing  test  procedures  for 
voluntarily  installed  lap/shoulder  belts 
in  school  buses  over  4,536  kg  (10,000 
poimds)  gross  vehicle  weight  rating.  We 
expect  to  propose  some  improvements 
in  this  area  in  the  next  year-or  so. 

F.  Warning  Labels 

Commenters  on  this  issue  expressed 
skepticism  about  the  efficacy  of  interior 
labels  warning  that  MFSABs  should  not 
be  used  to  transport  school  children 
between  home  and  school.  NASDPTS 
questioned  the  benefit  of  a  warning 
label  on  the  MFSAB  as  to  its  intended 
use.  That  organization  stated  that  using 
the  MFSAB  to  transport  students  to  and 
from  school  would  violate  laws  in  every 
state.  It  noted  that  if  "someone  with  this 
knowledge  is  pre-conditioned  to  violate 
state  laws,  and  expose  themselves  and 
their  school  district  to  extreme  liability 
risks,  it  does  not  seem  reasonable  to 
assume  that  the  addition  of  a  warning 
label  will  change  that  individual's 
mind."  NASDPTS  also  noted  that  there 
are  already  "a  large  number"  of  labels 
on  school  buses,  and  that  at  some  point, 
there  are  diminishing  returns  of  adding 
even  more  warning  labels.  NASDPTS 
recommended  that  any  potential 
MFSAB  misuse  be  addressed  through 
school  bus  driver  training  rather  than  by 
another  warning  label. 


"Section  2007(b)  of  TEA-21  states:  "School  Bus 
Occupant  Safety  Study — The  Secretary  shall 
conduct  a  study  to  assess  occupant  safety  in  school 
buses.  The  study  shall  examine  available 
information  and  occupant  safety  and  analyze 
options  for  improving  occupant  safety." 
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John  Fairchild  recommended  the 
adoption  of  a  "performance  standard  for 
an  interior  warning  device  that  specifies 
the  vehicle's  current  operational  status." 
Fairchild  suggested  that  the  device  or 
label  should  at  a  minimum  indicate 
whether  the  vehicle  is  in  use  as  a  school 
activity  bus,  Head  Start  AAV.  or  other 
type  of  service.  Vehicles  dedicated  to  a 
single  use  would  need  to  provide  "only 
the  one  appropriate  indicator  related  to 
its  defined  activity." 

The  Department  of  California 
Highway  Patrol  recommended  a 
warning  label  stating:  "This  vehicle  is 
not  intended  for  daily  school-bus  route 
use,"  that  would  be  placed  in  a  general 
location  such  as  the  driver's 
compartment  where  it  would  be  easily 
visible  by  the  driver  or  any  passenger 
who  enters  or  exits  the  vehicle. 

NAIS  "sees  no  harm"  in  placing  a 
warning  label,  and  suggested  a  label  in 
the  driver's  view  that  "the  MFSAB 
should  not  load  or  unload  passengers  if 
the  passengers  are  not  protected  from 
traffic." 

VAPT  recommended  that  a  warning 
label  be  placed  in  a  prominent  spot  and 
that  the  label  state:  "No  loading  once 
the  trip  begins.  No  unloading  until 
reaching  the  destination.  [Head  Start 
Only — monitor  shall  accompany 
students  crossing  the  road.]"  NSTA  also 
supported  the  requirement  for  a  warning 
label. 

The  Utah  State  Office  of  Education 
recommended  a  warning  label  near  the 
front  of  the  occupant  compartment 
stating:  "This  Bus  Is  Not  To  Be  Used  To 
Bus  Students  To  or  From  School  or 
Home." 

In  the  NPRM.  NHTSA  did  not  propose 
a  specific  warning  label,  but  did  ask  for 
comments  on  this  issue.  In  particular. 
NHTSA  asked  whether  MFSAB 
manufacturers  should  be  required  to 
place  a  prominent  warning  near  the 
front  of  the  occupant  compartment, 
warning  the  driver  and  passengers  that 
the  bus  was  not  intended  to  be  used  to 
pick  children  up  from  and  drop  them  off 
at  places  such  as  home  and  bus  stops. 
If  commenters  believed  that  such  a 
warning  was  appropriate,  NHTSA  asked 
for  comment  on  standardized  wording, 
size  and  other  appearance  requirements 
and  location. 

A  number  of  commenters  addressed 
the  general  question  of  whether  or  not 
a  warning  label  was  appropriate, 
without  addressing  the  more  specific 
questions.  Commenters  who  did  not 
believe  a  label  was  appropriate 
expressed  concerns  about  such  a  label 
distracting  attention  from  other  warning 
labels  or  stated  that  State  laws  and 
liability  concerns  would  prevent  misuse 
of  the  MFSAB.  Most  of  those  supporting 


a  label  did  not  give  specific  information 
about  why  a  label  would  be  helpful; 
however,  a  few  did  express  concern 
about  the  possibility  of  misuse. 

A  few  commenters  provided  specific 
comment  about  the  form  a  warning  label 
should  take  if  required.  One  commenter, 
John  Fairchild.  recommended  the 
adoption  of  a  "performance  standard  for 
an  interior  warning  device  that  specifies 
the  vehicle's  ciurent  operational  status." 
i.e..  school  activity  bus.  Head  Start 
AAV,  etc.  Other  commenters  offered 
specific  language  indicating  either  that 
the  MFSAB  was  not  to  be  used  for 
school  bus  routes  or  that  there  should  be 
no  unloading  before  reaching  the  final 
destination,  but  each  commenter's 
suggested  language  differed  from  the 
others. 

Only  one  commenter  addressed  the 
issues  of  size  and  location.  Les 
Entreprises  Michel  Corbeil,  Inc. 
indicated  that  if  a  warning  label  were 
found  to  be  necessary,  the  "label  should 
be  as  small  as  possible  but  clearly 
visible  to  the  drivers  and  to  passengers 
seated  in  at  least  the  first  three  rows." 

After  carefully  considering  the  public 
comments,  NHTSA  has  decided  not  to 
specify  a  warning  label  in  the  final  rule. 
NHTSA  is  not  convinced  that  a  warning 
label  would  be  necessarj'  to  convey  the 
message  that  the  MFSAB  should  not  be 
used  for  regular  school  bus  use.  As 
NASDPTS  noted,  using  the  MFSAB  to 
transport  students  to  and  from  school 
would  violate  laws  in  every  state. 
Fiuther,  as  many  commenters  pointed 
out.  there  are  already  a  large  number  of 
labels  in  school  buses.  For  these 
reasons,  and  because  NHTSA  did  not 
propose  a  specific  label.  NHTSA  has 
decided  to  monitor  the  use  of  the 
MFSAB.  If  misuse  occurs.  NHTSA  will 
reconsider  the  warning  label  at  a  later 
date. 

G.  Passenger  Restraints 

U.S.  Bus  Corporation  asked  for 
clarification  of  whether  the  MFSAB 
with  a  GVWR  of  10.000  pounds  or  less 
must  meet  passenger  restraint  system 
requirements  in  FMVSS  No.  208, 
Occupant  crash  protection  or  in  FMVSS 
No.  222,  School  bus  passenger  seating 
and  crash  protection.  NHTSA's 
response  is  that  as  a  school  bus 
category,  all  MFSABs,  including  those 
that  are  10,000  pounds  GVWR  or  under, 
must  meet  FMVSS  No.  222. 

H.  Emergency  Exits 

U.S.  Bus  Corporation  also  noted  that 
FMVSS  No.  217,  Bus  emergency  exits 
and  window  retention  and  release,  has 
different  requirements  for  emergency 
exit  windows  and  emergency  exit  doors 
for  buses  versus  school  buses.  They 


asked  for  clarification  of  which  set  of 
FMVSSNo.  217  requirements  the 
MFSAB  must  meet.  Because  the  MFSAB 
would  be  a  category  of  school  bus,  it 
would  have  to  meet  all  of  the  emergency 
exit  requirements  specified  in  FMVSS 
No.  217  for  school  buses. 

/.  State  Law  Issues 

Commenters  offered  these  additional 
comments  on  issues  that  fall  within  the 
purview  of  State  law. 

Potential  Misuse  by  Home  to  School 
Transportation  Providers 

hi  the  NPRM,  NHTSA  explained  that 
it  proposed  a  size  limitation  on  MFSABs 
because  it  was  concerned  about  the 
possibility  of  misuse,  i.e.,  the  possibility 
that  schools  would  purchase  school 
buses  without  traffic  control  devices  as 
a  means  of  saving  money  on  buses  used 
to  pick  children  up  from  and  drop  them 
off  at  home.  In  its  comments,  NASDPTS 
addressed  NHTSA's  concern.  NASDPTS 
stated  that  every  State  has  laws  that 
require  school  bus  drivers  to  activate  the 
warning  lamps  emd  stop  signal  arm 
whenever  the  school  bus  is  stopped  to 
pick  up  or  discharge  students  on  public 
roads.  A  driver  failing  to  activate  these 
devices  would  be  in  violation  of  State 
law.  Further,  if  a  school  district  used  a 
MFSAB  to  transport  children  to  and 
from  school,  it  would  be  violating  its 
State  laws  since  it  would  be  picking  up 
or  discharging  students  without 
activating  warning  lamps  and  the  stop 
signal  arm.  NASDPTS  noted:  "Such 
actions  would  not  only  be  punishable 
under  state  law,  but  would  also  expose 
the  school  district,  school  board,  state 
department  of  education,  etc.  to  extreme 
liability  risks  that  would  far  outweigh 
any  savings  that  might  accrue  from 
ordering  a  MFSAB  rather  than  a  "school 
bus.'" 

VAPT  stated  its  belief  that  the 
possibility  of  misuse  is  lessened  because 
state  agencies  that  oversee  the 
operations  and  specifications  for  school 
buses  used  in  the  public  schools  do  a 
very  good  job  of  educating  and  training 
its  members.  VAPT  stated  that  these 
state  agencies  responsible  for  pupil 
transportation  can  also  distribute 
information  to  other  state  agencies,  or 
can  notify  its  member  schools  about  any 
new  classification  and  ask  the 
individual  school  district  directors  to 
distribute  notices  locally. 

NAIS  suggested  Uiat  NHTSA  consider 
requiring  schools  using  MFSABs  to  load 
and  unload  students  in  protected  areas 
out  of  roadways,  whether  in  a  parking 
space,  parking  lot,  or  turnaround  area, 
NAIS  suggested  that  such  a  rule  "may 
be  a  more  appropriate  reminder  on  a 
sticker  in  the  bus  than  one  reminding 
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users  that  students  should  not  be 
dropped  off  at  fcome  or  other  bus  stops." 
NHTSA  does  m  )t  have  the  statutory 
authority  to  reg  alate  where  and  how 
students  are  to  se  picked  up  or  dropped 
off.  Operationa  requirements  such  as 
this  are  matters  of  State  law. 

The  Amalgaj]  lated  Transit  Union 
encouraged  NH  TS A  to  prohibit  school 
districts  from  using  passenger  vans  to 
transport  childi  en  to  and  from  school 
and  school-related  activities.  Because 
regulation  of  ve  hide  use  is  a  matter  of 
State  law,  NHTSA  cannot  adopt  this 
recommendatic  n.  However,  NHTSA  and 
the  National  Tr  insportation  Safety 
Board  have  bee  a  on  record  as 
recommending  that  school  children  be 
transported  in  school  buses  (including 
the  MFSAB),  aiid  not  in  buses  that  do 
not  meet  NHT^'s  school  bus 
standards. 
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NASDPTS  recommended  that  any 
potential  MFSAB  misuse  be  addressed 
through  school  bus  driver  training 
rather  than  by  a  warning  label. 

School  bus  driver  training  is  primarily 
a  responsibility  of  State  and  local 
governments.  However,  NHTSA  will 
consider  developing  educational 
materials,  to  be  used  voluntarily  by 
school  transportation  trainers,  diat 
discuss  restrictions  on  the  use  of 
MFSABs,  especially  involving  to  and 
from  school  transportation  for  school 
children. 

V.  Final  Rule 

After  reviewing  the  public  comments, 
NHTSA  has  decided  to  adopt  a  new- 
school  bus  category,  the  "multifunction 
school  activity  bus,"  with  the  following 
characteristics: 

1.  The  MFSAB  is  classified  as  a 
"school  bus,"  not  a  "bus." 

2.  There  is  no  upper  weight  limit  on 
the  MFSAB. 

3.  The  MFSAB  must  meet  FMVSS  No. 
222,  as  FMVSS  No.  222  is  presently 
written. 

4.  The  MFSAB  must  meet  all  warning 
label  requirements  applicable  to  school 
buses.  There  is  no  label  unique  to  the 
MFSAB. 

5.  Because  school  bus  color  is 
regulated  by  State  law,  NHTSA  does  not 
prohibit  the  MFSAB  from  being  painted 
National  School  Bus  Glossy  Yellow. 

VI.  How  This  Final  Rule  Affects  Other 
Federal  Agencies 

A.  U.S.  Department  of  Health  and 
Human  Services  (DHHS) — Head  Start 
Bureau 

With  this  final  rule,  we  intend  to 
create  a  subcategory  of  school  buses  that 
qualify  as  "allowable  alternate  vehicles" 
under  DHHS'  Head  Start  regulations,  45 
CFR  1310.12,  and  thus  could  be  used  to 
transport  Head  Start  Program 
participants. 

B.  Federal  Transit  Administration  (FTA) 

We  anticipate  that  creation  of  the 
MFSAB  will  aid  the  efforts  of  Regional 
Transit  Authorities  (which  must  serve 
the  general  public)  and  Head  Start  both 
to  meet  State  law  and  to  satisfy  the 
limitations  on  the  availability  of  funding 
from  the  FTA.  Since  the  MFSABs  do  not 
have  the  school  bus  flashing  lights  and 
stop  arms,  NHTSA  expects  that  transit 
authorities  and  other  transportation 
providers  can  readily  obtain  FTA 
funding  to  buy  MFSABs,  provided  that 
such  vehicles  are  not  used  as  school 
buses  to  provide  home-to-school 
service.  Fiirther,  as  noted  above,  in 
many  States,  the  flashing  lights  and  stop 
arms  are  permitted  only  on  "school 
buses"  (as  defined  by  State  law). 


C.  National  Transportation  Safety  Board 
(NTSB) 

By  making  available  a  category  of 
school  bus  that  may  be  somewhat  less 
expensive  than  the  school  bus  with 
traffic  control  devices,  NHTSA 
anticipates  that  the  final  rule  will  help 
child  transportation  providers  in 
implementing  the  NTSB's 
recommendation  that  children  be 
transported  in  buses  that  "meet  the 
school  bus  structural  standards  or  the 
equivalent  set  forth  in  49  Code  of 
Federal  Regulations  Part  571." 

Vn.  Leadtime 

All  public  commenters  addressing  the 
leadtime  issue  luged  that  this  final  rule 
take  effect  as  soon  as  possible. 
Accordingly,  this  final  rule  is  effective 
thirty  days  from  the  date  this  document 
is  published  in  the  Federal  Register. 
Optional  early  compliance  with  this 
final  rule  is  provided  as  of  the  date  this 
document  is  published  in  the  Federal 
Register. 

Vm.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 


Federal  Register /Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Rules  and  Regulations 


44899 


Review."  The  rulemaking  action  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  Policies 
and  Procediu-es  (44  FR  11034;  February 
26, 1979). 

For  the  following  reasons,  we  believe 
that  this  final  rule  will  not  increase 
vehicle  manufactiuers'  costs  to  provide 
school  buses  for  uses  other  than 
transportation  of  students  between 
home  and  school.  In  order  to 
manufacture  a  "multifunction  school 
activity  bus,"  vehicle  manufacturers 
need  only  manufacture  a  school  bus  and 
omit  including  the  four-way/eight-way 
alternating  flashing  lights  and  stop  arm. 

For  the  following  reasons,  depending 
on  how  the  new  "multifunction  school 
activity  bus  '  is  priced,  NHTSA  beUeves 
that  organizations  that  at  present 
purchase  school  buses  for  transportation 
purposes  other  than  to  and  from  home 
to  school  might  realize  a  cost  benefit  as 
a  result  of  this  rulemaking. 

As  earlier  discussed,  this  final  rule 
creates  a  subcategory  of  school  buses 
that  need  not  meet  requirements  for 
flashing  four-way/eight-way  alternating 
flashing  lights  or  a  stop  arm.  Estimates 
supplied  by  Blue  Bird  Body  Company  (a 
school  bus  manufactiuer)  indicate  that 
the  average  cost  of  the  four-way/eight- 
way  alternating  flashing  lights  is 
approximately  $417  per  school  bus  and 
the  average  cost  of  the  stop-arm  is 
approximately  $560.  Estimates  supplied 
by  Thomas  Built  Buses  (another  school 
bus  manufacturer)  indicate  that  the  cost 
for  the  four-way/eight-way  alternating 
flashing  lights  ranges  from  $175  for  the 
least  expensive  four-way  system  to 
$2,300  for  the  most  expensive  eight-way 
system  and  the  cost  for  stop-arms  ranges 
from  $250  to  $720.  Based  on  those 
figures,  the  cost  of  adding  stop-arms  and 
alternating  flashing  lights  ranges  from 
$425  to  $3020  per  school  bus. 

The  Annual  Fact  Book  published  by 
School  Transportation  News  reports  a 
strong  increase  in  sales  of  "Type  A" 
school  buses  (approximately  4,536  kg 
(10,000  pounds)  GVWR);  increasing 
from  6,389  in  the  1995-1996  school  year 
to  10,475  in  the  1998-1999  school  year. 
The  agency  notes  that  from  1990 
through  1997,  approximately  6,000 
"Type  A"  school  buses  were  sold  each 
year.  The  agency  believes  that  the 
increase  in  the  sales  of  small  school 
buses  for  years  following  1997  is  mostly 
due  to  purchases  by  organizations  such 
as  day  care  centers  and  Head  Start, 
which  provide  child  transportation.  The 
agency  does  not  have  any  data  to 
indicate  what  percentages  of  the  "Type 
A"  school  buses  are  sold  to 
organizations  that  provide 
transportation  other  than  between  home 
and  school.  We  note  that  since 


approximately  6,000  small  "Type  A" 
school  buses  were  sold  per  year  prior  to 
1997,  a  reasonable  assumption  would  be 
that  about  4,000  of  these  buses  are  sold 
to  day  care  centers  and  others  for 
transportation  purposes  other  than  to 
and  from  home  to  school. 

Based  on  the  cost  figures  discussed 
above  and  the  conservative  estimate  of 
4,000  Type  A  school  buses  sold  each 
year,  we  estimate  that  this  final  rule 
may  save  child  transportation  providers 
approximately  $3.9  million  dollars  per 
year  in  the  small  "Type  A  '  school  bus 
market.  However,  this  estimate  assumes 
that  school  bus  manufacturers  will 
reduce  the  prices  of  the  "multifunction 
school  activity  bus"  by  the  amount  of 
money  saved  as  a  result  of  not  having 
to  install  four-way/eight-way  alternating 
flashing  lights  or  stop  arms  on  those 
vehicles. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal  [i.e..  the  annual 
effect  on  the  economy  is  less  than  $100 
million),  no  further  regulatory 
evaluation  is  necessary. 

B.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  we  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds  - 

necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  unless  we  consult  with 
State  and  local  governments,  or  unless 
we  consult  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  We  also  may  not 
issue  a  regulation  with  Federalism 
implications  and  that  preempts  State 
law  unless  we  consult  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132.  The  reason  is 
that  this  final  rule,  applies  to  motor 
vehicle  manufacturers,  not  to  the  States 
or  local  governments.  This  final  rule 
assists  child  transportation  providers  by 
making  available  a  school  bus  that 
meets  the  trafiic  control  laws  of  States 
and  local  governments.  Thus,  the 
requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
final  rule. 

C.  Executive  Order  13045  (Economically 
Significant  Rules  Disproportionately 
Affecting  Children) 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulator}'  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  plaimed 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866  and  does  not  involve 
decisions  based  on  environmental, 
health  or  safety  risks  that 
disproportionately  affect  children. 
However,  this  final  rule  makes  a  school 
bus  vehicle  type  available  for 
transportation  purposes  other  than  to 
and  from  home  to  school.  Although  we 
do  not  have  any  estimates  of  the  extent 
or  nature  of  the  practice  throughout  the 
country,  the  agency  is  informed  by  the 
National  Child  Care  Association  that  at 
present,  in  many  cases,  children 
provided  transportation  to  and  from 
child  care  facilities  are  transported  in 
15-passenger  vans  or  other  buses  that  do 
not  meet  the  special  requirements  for 
school  buses.  This  final  rule  increases 
the  chances  that  children  are 
transported  in  MFSABs,  rather  than  in 
buses  that  are  not  school  buses  and  the 
children's  safety  is  thereby  enhanced. 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

Pursuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  final  rule  has 
any  retroactive  effect.  We  conclude  that 
it  does  not  have  such  an  effect.  Under 
49  U.S.C.  30103,  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  State  may  not  adopt  or  maintain 
a  safety  standard  applicable  to  the  same 
aspect  of  performance  which  is  not 
identical  to  the  Federal  standard,  except 
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school  buses  with  the  four-way/eight- 
way  alternating  flashing  lights  and  stop 
arms)  providing  transportation  other 
than  to  and  from  home  to  school,  or 
child  care,  small  nonprofits,  and  small 
local  governmental  entities. 

F.  National  Environmental  Policy  Act 

We  have  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act  and  determined  that  it  would 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

G.  Paperwork  Reduction  Act 

NHTSA  has  determined  that  this  final 
rule  will  not  impose  any  "collection  of 
information"  burdens  on  the  public, 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (PRA).  This 
rulemaking  action  will  not  impose  any 
filing  or  recordkeeping  requirements  on 
any  manufacturer  or  any  other  party. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulator}'  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

After  conducting  a  search  of  available 
sources,  we  have  determined  that  there 
are  not  any  voluntary  consensus 
standards  applicable  to  this  rulemaking. 

/.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  Si  00  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 


regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  final  rule  will  not  result  in  costs 
of  $100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
langu^e.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 

— Have  we  organized  the  material  to 
suit  the  public's  needs? 

— Are  the  requirements  in  the  rule 
clearly  stated? 

— Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

— Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

— Would  more  (but  shorter)  sections 
be  better? 

— Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

— What  else  could  we  do  to  make  this 
rulemaking  easier  to  understand? 

K.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulator}'  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

■  In  consideration  of  the  foregoing,  the 
Federal  Motor  Vehicle  Safety  Standards 
(49  CFR  part  571),  are  amended  as  set 
forth  below. 
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PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.3  is  amended  by  adding 
a  definition  of  "Multifunction  school 
activity  bus"  to  paragraph  (h).  in  the 
appropriate  alphabetical  order,  to  read  as 
follows: 

§571.3    Definitions. 

***** 

(b)  *  *  * 

Multifunction  school  activity  bus 
(MFSAB)  means  a  school  bus  whose 


purposes  do  not  include  transporting 
students  to  and  from  home  or  school 
bus  stops. 

***** 

■  3.  Section  571.108  is  amended  by 
revising  the  introductory  sentence  in 
S5.1.4  to  read  as  follows: 

§571.108    Standard  No.  108,  Lamps, 
reflective  devices,  and  associated 
equipment 

***** 

5.1.4    Except  for  multifunction 
school  activity  buses,  each  school  bus 
shall  be  equipped  with  a  system  of 
either: 


■  4.  Section  571.131  is  amended  by 
revising  S3  to  read  as  follows: 

§571.131    Standard  No.  131,  School  bus 
pedestrian  safety  devices. 

***** 

S3.  Application.  This  standard 
applies  to  school  buses  other  than 
multifunction  school  activity  buses. 
***** 

Issued  on:  July  21,  2003. 
Jeffrey  W.  Runge, 
.  Administrator. 
[PR  Doc.  03-1945f  Filed  7-28-03;  10:13  am] 
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governmental  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  for  certain  employees  in 
Federal  agencies. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  1866. 

List  of  Subjects  in  5  CFR  Parts  212 

Government  employees. 
Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 

Accordingly,  OPM  proposes  to  revise 
5  CFR  part  212  as  follows: 

PART  212— COiWPETITIVE  SERVICE 
AND  COiMPETITIVE  STATUS 

Sec. 

212.101  Definitions. 

212.102  Effect  of  competitive  status  on  a 
position. 

Authority:  5  U.S.C.  1302,  3301.  3302;  E.O. 
10577,  3  CFR,  1954-1958  Comp.  p.  218. 

§212.101     Definitions. 

In  this  chapter: 

Competitive  service  has  the  meaning 
given  that  term  by  section  2102  of  title 
5,  United  States  Code,  and  sections  1.2 
and  1.3  of  this  chapter. 

Competitive  status  has  the  meaning 
given  that  term  by  section  1.3  of  this 
chapter. 

Competitive  position  has  the  meaning 
given  that  term  by  section  1.3  of  this 
chapter. 

§  21 2. 1 02    Effect  of  competitive  status  on  a 
position. 

An  employee  shall  be  considered  as 
being  in  the  competitive  service  when 
the  employee  meets  the  conditions 
established  by  section  1.3  of  this 
chapter. 

(FR  Doc,  03-19470  Filed  7-30-03;  8:45  ani] 
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DEPARTIWENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-13-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  (RR)  RB21 1-22B,  RB21 1-524,  and 
RB21 1-535  Series  Turt)ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM); 
reopening  of  comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  (RR)  RB211-535E4  series 
turbofan  engines.  That  proposal  would 
have  required  disassembling  and 
inspecting  all  the  engine  mounts  for 
cracks,  refurbishing  the  engine  mounts, 
and  replacing  the  front  mount  thrust 
link  spherical  bearing.  That  proposal 
was  prompted  by  reports  of  corrosion 
and  fatigue  cracks  in  the  mount  pins, 
the  spherical  bearings,  and  the  support 
links  and  their  respective  spherical 
bearings.  This  action  revises  the 
proposed  rule  by  expanding  the 
applicability  from  RB211-535E4  series 
turbofan  engines  to  include  RB211-22B, 
RB211-524,  and  RB211-535  series 
turbofan  engines,  and  by  requiring  the 
installation  of  a  front  engine  mount 
housing  and  link  support  assembly  that 
has  a  serialized,  life  limited  spherical 
bearing  installed.  This  action  also 
revises  the  proposed  rule  by  eliminating 
the  requirements  for  disassembling  and 
inspecting  all  the  engine  mounts  for 
cracks,  and  refurbishing  the  engine 
mounts.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
failure  of  the  front  engine  mount 
housing  and  link  support  assembly  due 
to  cracks,  that  could  result  in  loss  of  the 
engine. 

DATES:  Comments  must  be  received  by 
September  29,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE-    . 
13-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Rolls-Royce  pic,  P.O.  Box  31  Derby, 
DE24  8BJ,  United  Kingdom;  telephone 
011-44-1332-242424;  fax  011^4- 
1332-249936.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 


Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-13-AD,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  RB211- 
535E4  series  turbofan  engines,  was- 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  26.  2002  (67  FR 
8739).  That  NPRM  would  have  required 
disassembling  and  inspecting  all  engine 
mounts  for  cracks,  refurbishing  the 
engine  mounts,  and  replacing  the  front 
mount  thrust  link  spherical  bearing. 
That  NPRM  was  prompted  by  reports  of 
corrosion  and  fatigue  cracks  in  the 
mount  pins,  the  spherical  bearings,  and 
the  support  links  and  their  respective 
spherical  bearings.  That  condition,  if 
not  corrected,  could  result  in  failure  of 
the  engine  mounts  due  to  cracks  that 
could  result  in  loss  of  an  engine. 

Since  that  NPRM  was  issued,  the  FAA 
has  become  aware  that  the  Civil 
Aviation  Authority  (CAA),  which  is  the 
aviation  authority  for  the  U.K.,  has 
cancelled  AD  004-08-2000,  which 
addresses  the  subject  of  the  NPRM,  and 
that  RR  has  downgraded  the  category  of 
Service  Bulletin  (SB)  RB.211-71-5291, 
Revision  14,  dated  March  13.  2001, 
which  required  compliance  of  that  SB  in 
the  NPRM,  to  recommended.  RR  has 
since  issued  a  mandatory  SB  RB.211- 
71-D437,  Revision  1,  dated  Februarj'  28. 
2003,  which  introduces  a  serialized, 
life-limited,  spherical  bearing  for  the 
engine  front  mount  housing  and  link 
support  assembly  and  introduced  the 
inspection  requirements  of  the  engine 
front  and  rear  mounts  in  the  Time  Limit 
Manual.  Therefore,  the  compliance  with 
the  requirements  of  the  SB  RB.211-71- 
5291  is  no  longer  required. 

The  CAA  has  also  issued  AD  005-04- 

2002,  dated  April  2002,  to  mandate 
compliance  with  the  new  requirements 
as  per  the  RR  Service  Bulletin  (SB) 
RB.211-71-D437,  Revision  1.  dated 
February  28,  2003. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Manufacturer's  Service  Infonnation 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  RR  SB  RB.211- 
71-D437,  Revision  1,  dated  February  28, 

2003,  that  introduces  new  production 
engine  front  mount  housing  and  link 
support  assemblies  and  describes 


procedures  for  reworking  existing 
engine  front  mount  housing  and  link 
support  assemblies  by  installing  a  new 
serialized  bearing. 

FAA's  Determination  of  an  Unsafe 
.  Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been' 
identified  that  is  likely  to  exist  or 
develop  on  RR  RB211-22B,  RB211-524, 
and  RB21 1-535  series  turbofan  engines 
installed  on  U.S.  registered  aircraft,  the 
proposed  AD  would  require  the 
installation  of  a  front  engine  mount 
housing  and  link  support  assembly  that 
has  a  serialized,  life  limited  spherical 
bearing  installed,  by  either  installing  a 
new  assembly  or  reworking  the  existing 
assembly.  The  actions  must  be  done  at 
the  next  Module  04  shop  visit  after  the 
effective  date  of  the  AD  but  no  later  than 
April  1,  2011,  in  accordance  with  the 
MSB  described  previously. 

Economic  Analysis 

There  are  approximately  2,214  RR 
RB211-22B,  RB211-524,  and  RB211- 
535  series  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  about  620 
RB21 1-535  engines,  and  about  45 
RB211-524  and  RB211-22B  engines 
installed  on  airplanes  of  U.S.  registry, 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  no 
additional  labor  costs  would  be  incurred 
to  perform  the  proposed  actions.  The 
FAA  anticipates  tiiat  the  new  hardware 
will  be  installed  while  the  module  is 
inducted  into  the  shop  for  routine 
maintenance  inspection  before  the 
compliance  expiration  date  of  this  AD. 
The  cost  of  a  new  serialized  spherical 
bearing  is  approximately  $592  for 
RB21 1-535  engines,  $895  for  RB211- 
524  engines,  and  $1,990  for  RB211-22B 
engines.  Based  on  these  figures,  the  total 
cost  of  the  proposed  AD  to  U.S. 
operators  is  estimated  to  be  $493,975. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  cliscussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
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in  14  CFR  Part  39 

ion.  Aircraft,  Aviation 


Accordingly 


pursuant  to  the 


authority  dele^  ated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratior  proposes  to  amend  part 
39  of  the  Fedei  al  Aviation  Regulations 
(14  CFR  part  3!  I)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  autho  -ity  citation  for  part  39 
continues  to  repd  as  follows: 

Authority:  49  IJ.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  3? 
adding  the  foil  )wing 
directive: 

Rolls-Royce  pic: 

AD. 


"h 


RBn 


Applicability 
(AD)  is  applicab 
RB211-22B. 
series  turbofan 
installed  on,  but 
757,  767.  Lockheed 
Tu204-120  ai 


irpi  11 
AOi 


is  airworthiness  directive 
to  Rolls-Royce  pic  (RR) 
1-524,  and 'RB21 1-535 
ines.  These  engines  are 

not  limited  to  Boeing  747, 
L-1011,  and  Tupolev 

nes. 


eigi 
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identified  in  the 
provision,  regard! 
modified.  altere( 
subject  to  the 
engines  that  hav 
repaired  so  that 
requirements  of 
owner/operator 
alternative 
accordance  with 
The  request 
the  effect  of  the 
repair  on  the  u 
this  AD;  and,  if  I 
been  eliminated 
specific  proposeb 
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Compliance 

Compliance 
indicated,  unles 

To  prevent  fai 
mount  due  to  cri  icks 
of  the  engine,  dc 
Module  04  shop 
of  this  AD.  but 

(a)  Replace  ex 
housing  and  linl 
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new  airworthiness 
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applies  to  each  engine 
preceding  applicability 
ess  of  whether  it  has  been 
,  or  repaired  in  the  area 
requirements  of  this  AD.  For 

been  modified,  altered,  or 

e  performance  of  the 
his  AD  is  affected,  the 

ust  request  approval  for  an 
methfcd  of  compliance  in 

paragraph  (d)  of  this  AD. 
shoild  include  an  assessment  of 
nodification,  alteration,  or 

fe  condition  addressed  by 

e  unsafe  condition  has  not 
the  request  should  include 

actions  to  address  it. 
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this  AD  is  required  as 
already  done, 
ure  of  the  front  engine 

that  could  result  in  loss 
the  following  at  the  next 
visit  after  the  effective  date 

later  than  April  1.  2011: 
sting  engine  front  mount 
support  assembly  listed  in 


Table  1  of  this  AD  with  new  production  part 
number  (P/N)  front  mount  housing  and  link 
support  assembly,  or  with  a  reworked 
assembly,  in  accordance  with  paragraph  3  of 
Accomplishment  Instructions  of  Mandatory 
Ser\'ice  Bulletin  (MSB)  No.  RB211-71-D437, 
Revision  1,  dated  February  28,  2003.  Table  1 
follows: 

Table  1.— Front  Mount  Housing 
AND  Link  Support  Assembly  Ex- 
isting P/Ns  AND  Reworked  P/Ns 

New  pro- 

c-io»i„„  D/Ki  duction  or 

Existing  P/N  reworked 

P/N 

LK83038  FW18695 

LK83047   FW18686 

LK83057  f^18691 

LK83072  FW18696 

LK83110  FW18697 

LK83114   FW18698 

UL10472  FW18694 

UL25694  FW18688 

UL27054  FW18687 

UL27601   FW18693 

UL27612  FW18689 

UL27613  FW18684 

(b)  Mark  the  Modules  04  after  the  rework 
with  new  P/N  as  specified  in  the  following 
Table  2: 

Table  2.— Module  04  Reworked 
P/N 

,-     ..      r,*i  Reworked 

Existing  P/N  p^j^ 

M07127  M07159 

MO7130  M07156 

M07133  M07153 

M07134  M07152 

M07135  M07154 

M07149  M07158 

MO7150  M07155 

M07151 M07157 

MO7202  M07214 

MO7206  M07216 

MO7207 M07215 

MO7208  M07213 

(c)  Information  on  engine  front  mount 
housing  and  link  support  assembly 
disassembly,  inspection,  replacement  of  the 
time  limited  spherical  bearing,  and 
reassembly,  can  be  found  in  RR  Engine 
Manual,  section  71-21-01. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
,  can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  005-04-2002, 
dated  April  2002. 

Issued  in  Burlington,  Massachusetts,  on 
July  24,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller  ; 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-19482  Filed  7-30-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

[REGr-1 31 997-02] 
RIN1S45-BA85 

Section  42  Carryover  and  Stacking 
Rule  Amendments;  Hearing 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Change  of  location  of  public 

hearing. 

SUMMARY:  This  document  changes  the 
location  of  a  public  hearing  on  proposed 
regulations  relating  to  section  42 
carryover  and  stacking  rules. 

DATES:  The  public  hearing  scheduled  in 
room  2615  on  Tuesday,  September  23, 
2003  is  rescheduled  to  be  held  in  room 
4718  at  10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  contact  Guy  R.  Traynor  at  (202) 
622-3693  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  was  published  in  the 
Federal  Register  on  July  7,  2003  (68  FR 
40218).  announced  that  a  public  hearing 
on  proposed  regulations  relating  to 
section  42  carryover  and  stacking  rules, 
would  be  held  on  Tuesday,  September 
23,  2003,  begiiming  at  10  a.m.,  in  room 
2615  of  the  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC. 

The  location  of  the  public  hearing  has 
changed.  The  public  hearing  for 
proposed  regulations  (REG-131997-02) 
will  be  held  in  room  4718,  beginning  at 
10  a.m.,  in  the  Internal  Revenue 
Building,  1111  Constitution  Avenue 
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NW.,  Washington,  DC.  Because  of 
controlled  access  restrictions,  attendees 
are  not  admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:30 
a.m.  The  IRS  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit.  Associate  Chief 
Counsel.  (Procedure  &■  Administration). 
(FR  Doc.  03-19538  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  483(M)1-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-2081 99-91] 
RIN  154S-BC55 

Suspension  of  Running  of  Period  of 
Limitations  During  a  Proceeding  To 
Enforce  or  Quash  a  Designated  or 
Related  Summons 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  regarding  the  use 
of  designated  summonses  and  related 
summonses  and  the  effect  on  the  period 
of  limitations  on  assessment  when  a 
case  is  brought  with  respect  to  a 
designated  or  related  summons.  These 
proposed  regulations  reflect  changes  to 
section  6503  of  the  Internal  Revenue 
Code  of  1986  made  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  and 
the  Small  Business  Job  Protection  Act  of 
1996.  This  regulation  affects  corporate 
taxpayers  that  are  examined  under  the 
coordinated  issue  case  (CIC)  program 
and  are  served  with  designated  or 
related  summonses.  This  regulation  also 
affects  third  parties  that  are  served  with 
designated  or  related  summonses  for 
information  pertaining  to  the  corporate 
examination. 

DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  29,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-208199-91),  room 
5203,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  4  p.m.  to:  CC:PA:RU  (REG-208199- 
91),  Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW., 
Washington,  DC.  Taxpayers  may  also 


submit  electronic  comments  directly  to 
the  IRS  Internet  site  at  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Rawlins,  (202)  622-3630  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6503  of  the 
Internal  Revenue  Code  of  1986.  Section 
11311  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Public  Law 
101-508,  104  Stat.  1388)  (1990  Act), 
amended  section  6503(k)  to  suspend  the 
period  of  limitations  on  assessment 
when  a  case  is  brought  with  respect  to 
a  designated  or  related  summons. 
Section  6503(k)  was  redesignated  as 
section  6503(j)  by  section  1702(h)(17)(A) 
of  the  Small  Business  Job  Protection  Act 
of  1996  (Public  Law  104-188.  110  Stat. 
1874). 

Explanation  of  Provisions 

These  proposed  regulations  generally 
provide  that  the  period  of  limitations  on 
assessment  provided  for  in  section  6501 
is  suspended  with  respect  to  any  return 
of  tax  by  a  corporation  that  is  the  subject 
of  a  designated  or  related  summons  if  a 
court  proceeding  to  enforce  or  quash  is 
instituted  with  respect  to  that  summons. 

Designated  Summonses  and  Related 
Summonses 

A  designated  summons  is  a  summons 
issued  to  determine  the  amount  of  any 
internal  revenue  tax  of  a  corporation  for 
which  a  return  was  filed  if  certain 
additional  requirements  are  satisfied.  A 
designated  summons  may  only  be 
issued  to  a  corporation  (or  any  other 
person  to  whom  such  corporation  has 
transferred  records)  if  the  corporation  is 
being  examined  under  the  IRS' 
coordinated  examination  program  "or 
any  successor  program."  "The  existing 
successor  program  to  the  coordinated 
examination  program  is  the  coordinated 
issue  case  (CIC)  program. 

Section  6503(j)(2)(A)(i)  requires  that 
the  issuance  of  the  summons  be 
preceded  by  a  review  by  the  regional 
counsel  of  the  Office  of  Chief  Counsel 
for  the  region  in  which  the  examination 
of  the  corporation  is  being  conducted. 
Because  the  prior  regional  structure  of 
the  IRS  no  longer  exists,  these  proposed 
regulations  provide  that  the  review  must 
by  completed  by  the  Division 
Commissioner  and  the  Division  Counsel 
of  the  Office  of  Chief  Counsel  for  the 
organizations  that  have  jurisdiction  over 
the  corporation  whose  liability  is  the 
subject  of  the  summons.  The  summons 
also  must  be  issued  at  least  60  days 


before  the  day  on  which  the  statute  of 
limitations  on  assessment  under  section 
6501  would  otherwise  expire.  Finally, 
the  summons  must  clearly  state  that  it 
is  a  designated  summons  for  purposes  of 
section  6503(j). 

A  related  summons  is  any  other 
summons  that  is  issued  wiUi  respect  to 
the  same  tax  return  of  the  corporation  as 
a  designated  summons  and  is  issued 
during  the  30-day  period  that  begins  on 
the  date  the  designated  summons  is 
issued. 

Suspension  of  Period  of  Limitations  on 
Assessment 

Section  65t)3(j)(l)  suspends  the  period 
of  limitations  on  assessment  under 
section  6501  for  the  applicable  tax 
period  when  a  court  proceeding  is 
brought  with  respect  to  a  designated  or 
related  summons.  For  purposes  of  these 
proposed  regulations,  a  court 
proceeding  is  a  proceeding  brought  in  a 
United  States  district  court  either  to 
quash  a  designated  or  related  summons 
under  section  7609(b)(2)  or  to  enforce  a 
designated  or  related  summons  under 
section  7604.  The  court  proceeding 
must  be  brought  within  the  otherwise 
applicable  period  of  limitations  in  order 
to  suspend  that  period  under  section 
6503(j). 

The  proposed  regulations  provide  that 
the  suspension  begins  on  the  day  that  a 
court  proceeding  is  brought  and 
continues  until  there  is  a  final 
resolution  as  to  the  summoned  party's 
response  to  the  summons  (discussed  in 
the  next  section),  plus  an  additional  120 
days  if  the  court  requires  any 
compliance  with  the  summons  at  issue. 
If  the  coiui  does  not  require  any 
compliance,  then  the  period  of 
limitations  on  assessment  resumes 
running  on  the  day  following  the  date 
of  the  final  resolution  and  in  no  event 
shall  expire  before  the  60th  day 
following  the  date  of  final  resolution. 

Final  Resolution  of  a  Summoned  Party's 
Response  to  a  Summons 

Under  section  6503(j)(3)(B),  the  length 
of  the  suspension  under  section  6503(j) 
depends  on  when  "final  resolution"  of 
a  sununoned  party's  response  to  the 
designated  or  related  summons  occurs. 
The  term  "final  resolution"  is  not 
defined  in  the  statute.  The  legislative 
history  to  the  1990  Act  states  that  the 
term  "final  resolution"  has  the  same 
meaning  it  has  under  section 
7609(e)(2)(B),  relating  to  third-party 
summonses.  H.R.  Conf.  Rep.  No.  101- 
964  (1990).  Specifically,  the  con/erence 
report  to  the  1990  Act  states  that  final 
resolution  means  that  no  court 
proceeding  remains  pending  and  that 
the  summoned  party  has  complied  with 
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the  summons  :o  the  extent  required  by 
the  court. 

Accordingl] ,  the  proposed  regulations 
provide  that  f\  nal  resolution  occurs 
when  the  sum  monad  party  complies 
with  a  summc  ns  to  the  extent  required 
by  the  court  and  all  court  proceedings 
and  times  for  ;  ippeals  applicable  to 
those  proceed  ngs  have  terminated.  If 
the  summone<  I  party  has  complied  with 
the  summons  :o  the  extent  required  by 
a  court  but  th«  re  still  remains  time  to 
appeal  that  or  ler,  final  resolution 
occurs  when  t  le  time  for  appeal  has 
expired.  (Wen  i  final  resolution  deemed 
to  occur  befor !  that  point,  the  period  of 
limitations  on  assessment  might  resume 
rurming  even  hough  a  later  order  after 
appeal  might  i  equire  additional 
compliance.)  If  all  appeal  periods  have 
expired  but  th  b  summoned  party  has  not 
complied  witl  the  summons  to  the 
extent  require  1  by  the  court  order,  the 
proposed  regulations  provide  that  final 
resolution  do€  s  not  occur  until  the 
summoned  party  has  complied  with  the 
summons  to  tl  le  extent  required  by  the 
court  order. 

Whether  a  p  arty  has  complied  with 
the  terms  of  tl  e  summons  as  enforced 
by  the  court  ci  irmot  be  determined  until 
the  completer  ess  of  the  materials 
produced  and  the  testimony  given  have 
been  evaluate!  1.  In  cases  where  the  court 
wholly  denies  enforcement  or  orders 
that  the  summ  ons  in  its  entirety  be 
quashed,  the  c  ate  of  compliance  with 
the  court's  ore  er  is  treated  as  occurring 
on  the  date  wi  len  all  appeals  are 
disposed  of  oi  when  all  appeal  periods 
expire. 

In  cases  wh  !re  the  court  orders  the 
summons  enf(  reed  in  whole  or  in  part, 
the  determina  ion  of  whether  the 
summoned  pa  rty  has  complied  with  the 
order  will  be  i  tiade  by  the  Commissioner 
or  his  delegate  (Commissioner).  This 
determination  will  be  made  as  soon  as 
practicable  aft  er  the  summoned  party 
has  given  test  mony  or  produced  books, 
papers,  recorc  s,  or  other  data  as 
required  by  tie  court  order.  Notification 
of  a  favorable  determination,  and  the 
date  of  such  d  etermination,  will  be 
made  in  writing  and  sent  to  the 
summoned  pa  rty  (and  the  taxpayer  if 
the  taxpayer  i ;  not  the  summoned  party) 
within  five  da  ys  after  the  date  the 
determinatior  is  made.  If  the  period  to 
appeal  the  coi  irt's  order  has  already  run, 
the  date  of  the  favorable  determination 
shall  be  the  di  ite  of  final  resolution  for 
purposes  of  d  itermining  the  length  of 
the  suspension  under  section  6503(j). 

The  proposi»d  regulations  provide  that 
the  Commissi  mer  is  not  required  to  give 
notice  that  thii  court's  order  has  not 
been  compliei  1  with  prior  to  instituting 
a  collateral  pr  acceding  challenging 


whether  the  testimony  given  or  the 
production  made  by  (he  summoned 
party  fully  satisfies  the  court  order  and 
requesting  that  sanctions  be  imposed 
against  the  summoned  party  for  a  failure 
to  testify  or  produce.  The  proposed 
regulations  further  provide  that  if  such 
a  collateral  proceeding  is  instituted, 
then  the  collateral  proceeding  shall  be 
treated  as  a  continuation  of  the  original 
proceeding. 

Statement  of  Compliance 

A  summoned  party  also  may  request 
a  determination  from  the  IRS  that  it  has 
fully  complied  with  a  designated  or 
related  sununons  to  the  extent  required 
by  court  order.  Under  this  procedure,  if 
the  summoned  party  believes  that  it  has 
complied,  the  summoned  party  may 
submit  a  written  statement  (statement  of 
compliance)  to  the  IRS  that  the 
summoned  party  has  fully  complied 
with  the  court  order.  The  statement  of 
compliance  must  be  properly  addressed 
and  sent  by  registered  or  certified  mail. 
The  statement  of  compliance  must 
contain  the  summoned  party's  current 
contact  information  and  information 
specifically  identifying  the  applicable 
summons  and  court  order. 

To  prevent  the  filing  of  premature  or 
repetitious  statements  of  compliance, 
the  proposed  regulations  provide  that  a 
statement  of  compliance  will  be 
disregarded  as  a  nullity  if  it  is  submitted 
before  production  or  the  giving  of 
testimony  (or  the  last  act  of  production 
when  there  is  a  mutual  agreement  that 
production  will  be  accomplished  in 
stages)  or  before  the  IRS  has  responded 
to  a  previously-submitted  statement  of 
compliance.  A  statement  of  compliance 
also  will  be  treated  as  a  nullity  if  it  is 
submitted  by  the  summoned  party  while 
a  referral  to  the  Department  of  Justice 
for  a  collateral  proceeding  with  respect 
to  the  court  order  or  an  appeal  of  the 
court  order  is  pending. 

Unless  the  IRS,  within  180  days  of  the 
receipt  of  a  statement  of  compliance,  or 
within  the  time  agreed  to  by  the  IRS  and 
the  simmioned  party,  mails  to  the 
summoned  party  by  registered  or 
certified  mail  notification  that  it  has  not 
fully  satisfied  the  designated  or  related 
summons,  the  summons  will  be  treated 
as  having  been  fully  complied  with  as 
of  the  180th  day  following  the  date  the 
IRS  received  the  statement.  The  date  on 
which  the  statement  of  compliance  was 
mailed  by  registered  or  certified  mail  '■ 
will  be  treated  as  the  date  on  which  the 
IRS  received  the  statement. 

Other  Rules 

These  proposed  regulations  provide 
additional  rules  regarding  the  number  of 
designated  and  related  summonses  that 


may  be  issued  with  respect  to  a  return 
for  any  taxable  period,  the  time  within 
which  a  court  proceeding  must  be 
brought  to  enforce  or  quash  a  designated 
or  related  summons,  the  computation  of 
the  suspension  period  in  cases  of 
multiple  court  proceedings,  and  the  • 
computation  of  the  60-day  period  for 
assessment  when  the  last  day  falls  on  a 
weekend  or  holiday. 

The  proposed  regulations  also  address 
the  relationship  of  the  suspension 
period  provided  for  in  section  6503{j) 
with  other  suspension  provisions  in  the 
Code.  The  proposed  regulations  first 
provide  that  if  a  designated  or  related 
summons  also  could  be  subject  to  the 
suspension  rules  governing  third-party 
summonses  under  section  7609(e),  then 
the  suspension  rules  in  section  6503(j) 
govern.  In  addition,  the  section  6503(j} 
suspension  period  is  independent  of, 
and  may  run  concurrently  with,  any 
other  period  of  suspension,  such  as  the 
suspension  period  for  third-party 
summonses  undfir  section  7609(e)  if  a 
separate  third-party  summons  also  was 
issued  in  a  case.  Examples  of  these  rules 
are  contained  in  the  proposed 
regulations. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  on  the  date  final  regulations 
are  published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  The 
IRS  and  the  Treasury  Department 
request  comments  on  the  clarity  of  the 
proposed  rules  and  how  they  can  be 
made  easier  to  understand.  All 
comments  will  be  available  for  public 
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inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  who  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Elizabeth  Rawlins  of  the 
Office  of  the  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Collection,  Bankruptcy  and 
Summonses  Division),  IRS.  However, 
other  personnel  from  the  IRS  and  the 
Treasury  Department  participated  in 
their  development. 

Lists  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  301.6503(j)-l  is  added 
to  read  as  follows: 

§  301 .65O30')-1     Suspension  of  running  of 
period  of  limitations;  extension  in  case  of 
designated  and  related  summonses. 

(a)  General  rule.  The  running  of  the 
applicable  period  of  limitations  on 
assessment  provided  for  in  section  6501 
is  suspended  with  respect  to  any  return 
of  tax  by  a  corporation  that  is  the  subject 
of  a  designated  or  related  summons  if  a 
court  proceeding  is  instituted  with 
respect  to  that  summons. 

(b)  Period  of  suspension.  The  period 
of  suspension  is  the  time  diu-ing  which 
the  rurming  of  the  applicable  period  of 
limitations  on  assessment  provided  for 
in  section  6501  is  suspended  under 
section  6503(j).  If  the  court  requires  any 
compliance  with  a  designated  or  related 
summons  by  ordering  that  any  record, 
document,  paper,  object,  or  items  be 
produced,  or  the  testimony  of  any 
person  be  given,  the  period  of 
suspension  consists  of  the  judicial 
enforcement  period  plus  120  days.  If  the 
court  does  not  require  any  compliance 
with  a  designated  or  related  summons, 
the  period  of  suspension  consists  of  the 
judicial  enforcement  period,  and  the 
period  of  limitations  on  assessment 


provided  in  section  6501  shall  not 
expire  before  the  60th  day  after  the 
judicial  enforcement  period. 

(c)  Definitions — (1)  Designated 
summons.  A  designated  summons  is  k 
summons  issued  to  a  corporation  (or  to 
any  other  person  to  whom  the 
corporation  has  transferred  records) 
with  respect  to  any  retiun  of  tax  by  such 
corporation  for  a  taxable  period  for 
which  such  corporation  is  being 
examined  under  the  coordinated 
industry  case  program  or  any  other 
successor  to  the  coordinated 
examination  program — 

(i)  If  the  Division  Commissioner  and 
the  Division  Counsel  of  the  Office  of 
Chief  Counsel  (or  their  successors)  for 
the  organizations  that  have  jurisdiction 
over  the  corporation  whose  tax  liability 
is  the  subject  of  the  summons  have 
reviewed  the  summons  before  it  is 
issued; 

(ii)  If  the  IRS  issues  the  summons  at 
least  60  days  before  the  day  the  period 
prescribed  in  section  6501  for  the 
assessment  of  tax  expires  (determined 
with  regard  to  extensions);  and 

(iii)  Ii  the  siunmons  states  that  it  is  a 
designated  summons  for  purposes  of 
section  6503(j). 

(2)  Related  summons.  A  related 
summons  is  any  summons  issued  that — 

(i)  Relates  to  the  same  return  of  the 
corporation  under  examination  as  the 
designated  sununons;  and 

(ii)  Is  issued  to  any  person,  including 
the  person  to  whom  the  designated 
summons  was  issued,  during  the  30-day 
period  that  begins  on  the  day  the 
designated  summons  is  issued. 

(3)  Judicial  enforcement  period.  The 
judicial  enforcement  period  is  the 
period  that  begins  on  the  day  on  which 
a  court  proceeding  is  instituted  with 
respect  to  a  designated  or  related 
summons  and  ends  on  the  day  on  which 
there  is  a  final  resolution  as  to  the 
summoned  person's  response  to  that 
summons. 

(4)  Court  proceeding — (i)  In  general. 
For  purposes  of  this  section,  a  court 
proceeding  is  a  proceeding  filed  in  a 
United  States  district  court  either  to 
quash  a  designated  or  related  summons 
under  section  7609(b)(2)  or  to  enforce  a 
designated  or  related  summons  under 
section  7604  and  includes  any  collateral 
proceeding  to  that  proceeding  such  as  a 
civil  contempt  proceeding. 

(ii)  Date  when  proceeding  is  no  longer 
pending.  A  proceeding  to  quash  or  to 
enforce  a  designated  or  related 
summons  is  no  longer  pending  when  all 
appeals  are  resolved,  or  after  the 
expiration  of  the  period  in  which  an 
appeal  may  be  taken  or  a  request  for 
further  review  may  be  made.  If, 
however,  following  an  enforcement 


order,  a  collateral  proceeding  is  brought 
challenging  whether  the  testimony 
given  or  production  made  by  the 
summoned  party  fully  satisfied  the 
court  order  and  whether  sanctions 
should  be  imposed  against  the 
simimoned  party  for  a  failure  to  so 
testify  or  produce,  the  proceeding  to   ' 
quash  or  to  enforce  the  smnmons  shall 
include  the  time  from  which  the 
proceeding  to  quash  or  to  enforce  the 
summons  was  brought  until  the    " 
decision  in  the  collateral  proceeding 
becomes  final.  The  decision  becomes 
final  on  the  date  when  all  appeals  are 
disposed  of  or  when  the  period  in 
which  an  appeal  may  be  taken  or  a 
request  for  further  review  may  be  made 
expires.  Any  collateral  proceeding  to  the 
original  proceeding  shall  be  considered 
to  be  a  continuation  of  the  original 
proceeding. 

(5)  Compliance — (i)  In  general. 
Compliance  is  the  giving  of  testimony  or 
the  performance  of  an  act  or  acts  of 
production,  or  both,  in  response  to  a 
court  order  concerning  the  designated  or 
related  summons  and  the  determination 
that  the  terms  of  the  court  order  have 
been  satisfied. 

(ii)  Date  compliance  occurs. 
Compliance  with  a  court  order  that 
wholly  denies  enforcement  of  a 
designated  or  related  summons  is 
deemed  to  occur  on  the  date  when  all 
appeals  are  disposed  of  or  when  the 
period  in  which  an  appeal  may  be  taken 
or  a  request  for  further  review  may  be 
made  expires.  Compliemce  with  a  court 
order  that  grants  enforcement,  in  whole 
or  in  part,  of  a  designated  or  related 
summons,  occurs  on  the  date  the 
Commissioner  or  his  delegate 
(Commissioner)  determines  that  the 
testimony  given,  or  the  books,  papers, 
records,  or  other  data  produced,  or  both, 
by  the  summoned  party  fully  satisfy  the 
court  order  concerning  the  summons. 
The  determination  whether  there  has 
been  compliance  will  be  made  as  soon 
as  practicable  after  the  testimony  is 
given  or  the  materials  are  produced. 

(6)  Final  resolution.  Final  resolution 
means  that  compliance  with  a  court 
order  concerning  the  designated  or 
related  summons  has  occurred  and  that 
court  proceedings  are  no  longer 
pending. 

(d)  Special  rules — (1 )  Number  of 
summonses  that  may  be  issued — (i) 
Designated  summons.  Only  one 
designated  summons  may  be  issued  in 
connection  with  the  examination  of  a 
specific  t^ixable  year  or  other  period  of 
a  corporation.  A  designated  siunmons 
may  cover  more  than  one  year  or  other 
period  of  a  corporation.  The  designated 
summons  may  seek  information  that 
was  previously  sought  in  a  simunons 
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court  proceeding  is  brought  to  enforce  the 
designated  summons  issued  to  Corporation  P. 
On  June  5.  2001,  the  court  orders  Corporation 
P  to  comply  with  the  designated  summons. 
Corporation  P  does  not  appeal  the  court's 
order.  On  September  3,  2001,  agents  for 
Corporation  P  deliver  material  that  they  state 
are  the  records  requested  by  the  designated 
summons.  On  October  15.  2001,  a  final 
resolution  to  Corporation  P's  response  to  the 
designated  summons  occurs  when  the 
Commissioner  determines  that  Corporation  P 
has  fully  complied  with  the  court's  order. 
The  suspension  period  applicable  with 
respect  to  the  designated  summons  issued  to 
Corporation  P  consists  of  the  judicial 
enforcement  period  (March  1,  2001,  through 
October  1.5.  2001)  and  an  additional  120-day 
period  under  section  6503(j)(l)(B),  because 
the  court  required  Corporation  P  to  comply 
with  the  desi_gnated  summons.  Thus,  the 
suspension  period  applicable  with  respect  to 
the  designated  summons  issued  to 
Corporation  P  would  begin  on  March  1,  2001, 
and  end  on  February  12.  2002.  Under  the 
facts  of  this  example,  the  period  of 
limitations  on  assessment  against 
Corporation  P  would  be  extended  to  February 
26.  2002.  to  account  for  the  additional  14 
days  that  remained  on  the  period  of 
limitations  on  assessment  under  section  6501 
when  the  suspension  period  under  section 
6503(j)  began. 

Example  2.  Assume  the  same  facts  set  forth 
in  Example  t.  On  April  3,  2001,  a  summons 
concerning  Corporation  P's  calendar  1997 
return  is  issued  and  served  on  individual  A, 
a  third  party.  This  summons  is  not  a  related 
summons  because  it  was  not  issued  during 
the  30-day  period  that  began  on  the  date  the 
designated  summons  was  issued.  The  third- 
party  summons  served  on  individual  A  is 
subject  to  the  notice  requirements  of  section 
7609(a).  If  there  is  no  final  resolution  of 
individual  .A's  response  to  this  summons  by 
October  3.  2001,  i.e.,  six  months  from  the 
date  of  service  of  the  summons,  the  period 
of  limitations  on  assessment  against 
Corporation  P  would  be  suspended  under 
section  7609(e)(2)  to  the  date  on  which  there 
is  a  final  resolution  to  that  response  for  the 
purposes  of  section  7609(e)(2).  If  a  final 
resolution  to  the  summons  served  on 
individual  A  occurs  after  February  12,  2002. 
the  end  of  the  suspension  period  for  the 
designated  summons,  the  period  of 
limitations  on  assessment  against 
Corporation  P  expires  14  days  after  the  date 
that  the  final  resolution  as  provided  for  in 
section  7609(e)i2)  occurs -with  respect  to  the 
summons  served  oh  individual  A. 

(5)  Computation  of  60-day  period 
when  last  day  of  assessment  period  falls 
on  a  weekend  or  holiday.  For  purposes 
nf  paragraph  (c)(l)(ii)  of  this  section,  in 
determining  whether  a  designated 
summons  has  been  issued  at  least  60 
days  before  the  date  on  which  the 
period  of  limitations  on  assessment 
prescribed  in  section  6501  expires,  the 
provisions  of  section  7503  apply  when 
the  last  day  of  the  assessment  period 
falls  on  a  Saturday,  Sunday,  or  legal 
holiday. 


(6)  Determination  of  compliance  with 
designated  and  related  summonses  if  a 
court  proceeding  has  been  instituted —  " 
(i)  In  general.  The  Commissioner  will 
determine,  in  an  expeditious  manner, 
whether  a  summoned  party  has  fully 
complied  with  any  coiul  order  if  the 
designated  or  related  summons  is  the 
subject  of  a  court  proceeding  to  quash 
or  to  enforce.  The  determination  will  be 
made  as  soon  as  practicable  after  the 
later  of — 

(A)  The  giving  of  any  testimony 
required  to  be  given  by  a  summoned 
party;  or 

(B)  The  act  of  production  (or  the  last 
act  of  production  in  the  case  of 
production  that  is  accomplished  in  parts 
or  in  stages  pursuant  to  a  mutual 
agreement  between  the  siunmoned  party 
and  the  Commissioner)  by  the 
summoned  party. 

(ii)  Procedure  for  a  favorable 
determination.  If  the  Commissioner 
determines  that  the  summoned  party 
has  fully  complied  with  the  court  order, 
the  Commissioner  will  mail  notice  of 
that  determination  within  5  business 
days  after  the  date  of  the  determination, 
which  will  be  sent  by  certified  or 
registered  mail,  to  the  summoned  party 
and  the  taxpayer  under  examination  (if 
the  taxpayer  is  not  the  summoned 
party). 

(iii)  Notification  of  favorable 
determination.  The  written  notification 
that  the  summoned  party  has  fully 
complied  with  the  court  order  will 
contain  the  following  information — 

(A)  The  name  and  address  of  the 
summoned  party; 

(B)  The  name,  address,  type  of  tax, 
and  taxable  period  of  the  taxpayer 
corporation  with  respect  to  which 
testimony  or  records,  or  both,  were 
sought  by  the  summons;  and 

(C)  The  date  on  which  the 
Commissioner  made  the  determination 
that  the  summoned  party  fully  complied 
with  court  order. 

(iv)  Effective  date  of  favorable 
determination.  The  Commissioner's 
determination  that  the  summoned  party 
has  fully  complied  with  the  court  order 
will  be  effective  on  the  date  the 
determination  is  stated  to  have  been 
made  in  the  written  notification  sent  to 
the  summoned  party. 

(7)  Statement  of  compliance  with  a 
court  order — (i)  In  general.  In  the  case 
of  a  court  order  to  which  paragraph 
(d)(6)(i)  of  this  section  applies,  the 
summoned  party  may  submit  a 
statement  in  writing  that  the  summoned 
party  has  fully  complied  with  the  court 
order  to  the  office  identified  on  the 
summons  (marked  for  the  attention  of 
the  Internal  Revenue  Service  employee 
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who  issued  the  summons  to  which  the 
order  relates). 

(ii)  Form.  The  statement  of 
compliance  shall  be  sent  by  registered 
or  certified  mail  and  shall  include — 

(A)  The  name,  current  address, 
current  home  and  work  telephone 
numbers  of  the  person  making  the 
statement  and  any  convenient  times  that 
person  can  be  contacted; 

(B)  A  specific  identification  of  the 
court  order  with  which  compliance  has 
been  achieved  and  the  summons  to 
which  the  order  relates;  and 

(C)  The  signature  of  the  summoned 
party  or  the  duly  authorized 
representative. 

(iii)  Response.  (A)  As  soon  as 
practicable  after  receipt  of  such  a 
statement  of  compliance,  but  in  no 
event  later  than  180  days  after  such 
receipt,  the  Commissioner  will  mail  a 
response  to  the  siunmoned  party  (and  a 
copy  of  the  response  to  the  taxpayer,  if 
the  summoned  party  is  not  the  taxpayer) 
by  registered  or  certified  mail.  The  date 
on  which  the  summoned  person  mails 
the  statement  of  compliance  shall  be 
deemed  to  be  the  date  on  which  the 
Commissioner  receives  it.  The 
Commissioner's  response  will  notify  the 
summoned  party — 

[1)  That  a  determination  of 
compliance  with  the  court  order  has 
been  made  and  the  date  of  that 
determination;  or 

(2)  That  a  determination  of 
noncompliance  has  been  made  and  the 
date  of  that  determination. 

(B)  The  Commissioner  is  not  required 
to  give  notice  that  the  court  order  has 
not  been  complied  with  prior  to 
instituting  a  collateral  proceeding 
challenging  whether  the  testimony 
given  or  the  production  made  by  the 
summoned  party  fully  satisfies  the  court 
order  and  requesting  that  sanctions  be 
imposed  against  the  summoned  party 
for  a  failure  to  comply  with  the  order. 
The  institution  of  a  collateral 
proceeding  shall  constitute  notice  of  a 
determination  of  noncompliance. 

(C)  The  summoned  party  may,  in 
writing,  grant  the  Commissioner 
additional  time  within  which  to  notify 
it  regarding  compliance  or 
noncompliance  with  the  summons. 

(iv)  Failure  to  respond  within  180 
days.  If  the  Commissioner  fails  to 
respond  to  a  properly  submitted 
statement  of  compliance  within  the  180- 
day  period,  described  in  paragraph 
(d)(7)(iii)(A)  of  this  section,  or  such 
longer  period  aft..agreed  to  in  writing  by 
the  summoned  party,  then  the  court 
order  with  respect  to  which  the 
summoned  party  submitted  a  statement 
of  compliance  shall  be  deemed 


complied  with  as  of  the  expiration  of 
180  days  or  such  longer  period. 

(v)  Limitations.  The  Commissioner 
may  treat  as  a  nullity  and  return  to  the 
summoned  party  without  action,  as 
described  in  paragraph  (d){7)(iii)  of  this 
section,  a  statement  of  compliance  that 
is  filed  in  the  following  circumstances — 

(A)  Before  the  summoned  party  has 
provided  testimony,  or  books,  papers, 
Tecords,  or  other  data,  or  both  in 
response  to  the  court  order  (or  before 
the  last  act  of  production  in  the  case  of 
production  that  is  accomplished  in 
stages  pursuant  to  a  mutual  agreement); 

(B)  Before  the  Commissioner  has 
issued  a  determination  pursuant  to 
paragraph  (d)(7)(iii)  of  this  section  with 
respect  to  a  previously-tendered 
statement  of  compliance  or  before  the 
expiration  of  180  days  from  the  date 
such  statement  of  compliance  was 
received  by  the  Commissioner, 
whichever  is  earlier;  or 

(C)  While  a  referral  to  the  Department 
of  Justice  for  a  collateral  proceeding 
with  respect  to  the  court  order  or  an 
appeal  of  that  order  is  pending. 

(e)  Effective  date.  This  section  is 
applicable  on  the  date  final  regulations 
are  published  in  the  Federal  Register. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  03-19537  Filed  7-30-03;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  250  and  254 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf— Incident 
Reporting;  Notice  of  Meeting 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annotmces  that 
MMS  and  the  U.S.  Coast  Guard  (USCG) 
will  hold  a  public  meeting  to  discuss 
the  Notice  of  Proposed  Rulemaking 
(NPR)  for  Incident  Reporting 
Requirements  that  was  published  on 
July  8,  2003  (68  FR  40585). 
DATES:  The  meeting  will  be  held  on 
September  3,  2003,  from  1  p.m.  to 
approximately  4  p.m.  at  the  location 
listed  in  the  ADDRESSES  section. 
ADDRESSES:  The  meeting  will  be  held  at 
the  MMS  Gulf  of  Mexico  Regional  office 
(Room  111),  1201  Elmwood  Park  Blvd., 
New  Orleans,  LA  70123.  Please  submit 
pre-meeting  written  questions  by  mail 
or  fax  to  Melinda  Mayes  at: 


(1)  Mailing  address:  Minerals 
Management  Service,  381  Elden  Street, 
MS  4022,  Herndon,  VA  20170. 

(2)  Fax  number:  (703)  787-1555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melinda  Mayes,  MMS,  Engineering  and 
Operations  Division,  at  (703)  787-1063 
or  Staci  Atkins,  MMS,  Engineering  and 
Operations  Division,  at  (703)  787-1620. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  explain  the 
Proposed  Rule  for  Incident  Reporting 
Requirements  and  allow  participants  to 
ask  questions.  On  July  8,  2003,  MMS 
published  a  proposed  rule  for  Oil  and 
Gas  and  Sulphur  Operations  in  the 
Outer  Continental  Shelf— Incident 
Reporting  (68  FR  40585).  In  developing 
this  NPR,  MMS  worked  with  the  USCG 
with  the  goal  of  making  the  reporting 
requirements  between  the  two  agencies 
more  consistent.  The  MMS  and  USCG 
are  also  developing  an  electronic 
reporting  system  to  help  eliminate 
duplicative  reporting  between  the  two 
agencies. 

The  agenda  for  the  meeting  on 
September  3,  2003,  is  as  follows: 

•  General  welcome  and  overview 
from  MMS  and  the  USCG; 

•  Presentation  of  the  rulemaking 
history  and  relationship  of  the  MMS 
NPR  to  USCG  requirements; 

•  Presentation  of  the  MMS  NPR; 

•  Question  and  answer  session;  and 

•  Concluding  remarks. 

The  MMS  and  USCG  encourage  you 
to  submit  questions  in  advance  and 
attend  the  meeting.  We  will  consider 
your  questions  in  preparing  our 
presentations  so  we  can  focus  on  key 
topics.  Questions  must  reach  the  MMS 
office  by  close  of  business  on  August  22, 
2003.  You  may  also  pose  questions 
diu-ing  the  question  and  answer  session 
at  the  meeting. 

We  remind  meeting  participants  that 
any  comments  you  make  at  the  meeting 
that  you  wish  for  us  to  consider  during 
the  rulemaking  must  be  submitted  in 
writing  before  the  comment  period 
closes. 

There  is  no  fee  to  attend  the  meeting 
and  registration  is  not  required.  To 
obtain  information  on  facilities  or 
services  for  individuals  with  d'.sabilities 
or  to  request  that  we  provide  special 
assistance  at  the  meeting,  please  contact 
Melinda  Mayes  as  soon  as  possible. 

Dated:  luly  25,  2003. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-19458  Filed  7-30-03;  8:45  am) 
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DEPARTMENt  OF  THE  irfTERIOR 
Minerals  Management  Service 

30  CFR  Parts  250  and  254 

RIN  IOIO-AC57I 

Oil  and  Gas  and  Sulphur  Operations  in 
ttie  Outer  Continental  Shelf— Incident 
Reporting  Re<tuirefnents 
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action: 
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INFORMATION  CONTACT: 

MMS  Engineering  and 

Hemdon,  VA,  at 
or  Staci  Atkins,  MMS 
Operations  Division, 
at  (703)  787-1620. 
INFORMATION:  The  MMS 
posed  rulemaking  on 
FR  40585)  to  revise  the 
or  lessees/operators  to 
associated  with  Outer 

activities.  In 
Notice  of  Proposed 
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electronic  reporting 
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Association  of 
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3,  2003,  MMS  and  the 
d  a  meeting  to  explain  the 


proposed  rule  and  allow  meeting 
participants  to  ask  questions.  The 
original  proposed  rule  conunent  due 
date  is  just  over  one  month  after  this 
meeting.  We  believe  that  additional  time 
to  develop  comments  after  the  meeting 
should  be  provided.  Therefore,  we  are 
extending  the  comment  period  for  60 
days  and  this  notice  extends  the 
conunent  period  to  December  5,  2003. 

Public  Comments  Procedures 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  fi-om  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoiu  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  emd  from 
individuals  identifying  themselves  as 
representatives  or  officials  cf 
organizations  or  businesses,  available 
for  public  inspection. in  their  entirety. 

Dated:  July  25,  2003. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-19459  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

[WV-091-FOR] 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  mle;  reopening  of 

public  comment  period. 

SUMMARY:  We  are  reopening  the 
comment  period  to  provide  the  public 
an  opportunity  to  review  and  conunent 
on  a  document  submitted  by  the  State 
of  West  Virginia  which  further  clarifies 
a  proposed  amendment  to  the  State's 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  The  program 
amendment  consists  of  changes  to  the 
West  Virginia  Surface  Mining 


Reclamation  Regulations  as  contained  in 
House  Bill  2663.  The  amendment  is 
intended  to  improve  the  effectiveness  of 
the  West  Virginia  program. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.  (local  time),  on  August  15,  2003. 
ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Mr.  Roger 
W.  Calhoun,  Director,  Charleston  Field 
Office  at  the  address  listed  below. 

You  may  review  copies  of  the  West 
Virginia  program,  the  amendment,  the 
clarification  dociunent,  and  all  written 
comments  received  in  response  to  this 
dociunent  at  the  addresses  listed  below 
diuing  normal  business  hoius,  Monday 
through  Friday,  excluding  holidays.  You 
may  receive  one  free  copy  of  the 
amendment  and  the  State's  clarification 
by  contacting  OSM's  Charleston  Field 
Office. 

Mr.  Roger  W.  Calhoun,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street,  East, 
Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-7158.  E-mail: 
chfo@osmre.gov. 

West  Virginia  Department  of 
Environmental  Protection,  10  Mcjunkin 
Road,  Nitro,  West  Virginia  25143, 
Telephone:  (304)  759-0510. 

In  addition,  you  may  review  copies  of 
the  proposed  amendment  and  the 
related  document  diuing  regular 
business  hoius  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street,  Room  229,  PO 
Box  886,  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291-4004.  (By 
Appointment  Only) 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area  Office, 
323  Harper  Park  Drive,  Suite  3,  Beckley, 
West  Virginia  25801,  Telephone:  (304) 
255-5265. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office,  Telephone:  (304)  347- 
7158.  Internet:  chfo@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Backgroimd  on  the  West  Virginia 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*   *   * 
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State  law  which  provides  for  the 
regulation  of  surface  coal  mining  emd 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
piusuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21, 1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  West  Virginia  program 
in  the  January  21,  1981,  Federal 
Register  (46  FR  5915).  You  can  also  find 
later  actions  concerning  West  Virginia's 
program  and  program  amendments  at  30 
CFR  948.10,  948.12,  948.13,  948.15,  and 
948.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  2,  2001,  the  West 
Virginia  Department  of  Environmental 
Protection  (WVDEP)  sent  us  a  proposed 
amendment  to  its  program 
(Administrative  Record  Number  WV- 
1209)  under  SMCRA  (30  U.S.C.  1201  et 
seq.).  The  program  amendment 
consisted  of  changes  to  the  West 
Virginia  Surface  Mining  Reclamation 
Regulations  at  38  Code  of  State 
Regulations  (CSR)  Series  2  as  amended 
by  House  Bill  2663.  The  proposed 
amendment  responded,  in  part,  to  the 
required  program  amendments  codified 
in  the  Federal  regulations  at  30  CFR 
948.16(xx),  (qqq).  (zzz),  (ffff),  (gggg), 
(hhhh),  (jjjj),  (nnnn),  and  (pppp).  In 
order  to  expedite  our  review  of  the 
State's  responses  to  the  required 
amendments,  we  separated  those 
amendments  fi^om  the  current 
amendment  and  we  published  our 
approval  of  those  amendments  in  the 
Federal  Register  on  May  1,  2002  (67  FR 
21904). 

On  February  26,  2003,  we  sent  the 
State  a  list  of  questions  to  help  us  better 
understand  the  remaining  proposed 
amendments  (Administrative  Record 
Number  WV-1365).  The  State 
responded  by  letter  dated  July  1,  2003 
(Administrative  Record  Number  WV- 
1365).  The  State's  response  is  quoted 
below. 

The  following  is  additional 
clarification  to  Office  of  Surface  Mining 
in  answer  to  questions  posed  by  OSM 
conce^ng  the  deletion  of  the  definition 
for  "cumulative  impact,"  the  addition  of 
a  definition  of  "material  damage  to  the 
hydrologic  balance  outside  the  permit 
area,"  and  the  addition  of  a  provision 
qualifying  certain  coal  removal  during 


reclamation  as  government  financed 
construction  exempt  from  a  permit. 
These  rules  were  passed  in  the  2001 
Legislative  session  and  were  submitted 
to  OSM  as  program  amendments  in  May 
2001.  The  rationale  for  these  changes 
are  to  provide  a  narrative  standard  for 
reviewers  to  utilize  when  making 
findings  relative  to  the  hydrologic 
balance  in  and  around  the  area  of  the 
proposed  mining  operation  and  to  make 
the  State  delegated  program  language 
more  similar  to  the  Federal  regulations. 
[Material  Damage  and  Cumulative 
Impact  at  CSR  38-2-3. 22.e  and  CSR  38- 
2-2.39,  respectively.] 

The  changes  in  the  West  Virginia 
Surface  Mining  Reclamation  Rules 
relative  to  the  added  phrase  defining 
"material  damage  to  the  hydrologic 
balance  outside  the  permit  area"  and 
deleting  the  defined  term  "cumulative 
impact"  are  addressed  together.  These 
changes  were  made  to  set  forth  some 
objective  criteria  to  use  in  making  the 
determination  required  by  SMCRA  that 
a  proposed  operation  has  been  designed 
to  prevent  material  damage  to  the 
hydrologic  balance  outside  the  permit 
area.  The  added  definition  in  the  West 
Virginia  rules  provides  a  narrative 
standard,  based  upon  use,  for  the 
reviewer  to  apply  to  make  the  required 
findings  rather  than  leaving  the 
threshold(s)  to  be  assigned  to  the 
unguided  discretion  of  an  individual 
reviewer. 

The  Federal  regulations  at  30  CFR 
773.15(e)  requires  [a  determination  that 
the  proposed  operation  has  been 
designed  to  prevent]  material  damage  to 
the  offsite  hydrologic  balance.  The 
Federal  program  does  not  ciurently 
contain  a  standard,  narrative  or 
otherwise,  to  ascertain  when  such 
material  damage  would  occur.  Rather, 
the  Federal  program  appears  to  leave 
this  call  to  the  discretion  of  the  States. 
However,  the  Federal  program  does 
contain  material  damage  criteria  for  the 
effects  of  mining  associated  with 
subsidence  and  alluvial  valley  floors 
based  upon  functionality  and  use  [See 
30  CFR  701.5).  The  definition  submitted 
as  a  program  amendment  establishes  a 
narrative  threshold  for  material  damage 
to  the  hydrologic  balance,  which  is 
patterned  after  related  definitions  in  the 
federal  program,  and  is  based  upon  the 
use  of  State  waters.  Additionally,  the 
proposed  definition  is  consistent  with 
the  administration  and  implementation 
of  the  State  counterpart  to  the  Clean 
Water  Act  in  that  the  use  of  State  waters 
established  under  the  water  program  is 
recognized  when  the  State  SMCRA 
authority  makes  the  assessment  of 
cumulative  hydrologic  impacts. 


Including  the  narrative  threshold  for 
material  damage  to  the  hydrologic 
balance  obviates  the  need  for  the 
definition  for  "cumulative  impact." 
Even  though  the  definition  of 
"cumulative  impact"  is  deleted,  the 
defined  term  "cumulative  impact  area" 
remains.  In  addition,  other  sections  of 
the  WV  mles  require  the  applicant  to 
show  no  material  damage  outside  of  the 
permit  area  and  to  assess  the  cumulative 
impacts  within  the  cumulative  impact 
area. 

The  reviewer  of  a  proposal  to  conduct 
mining  operations  must  delineate  the 
area  to  be  considered  in  assessing 
hydrologic  consequences  in  accordance 
with  the  statute,  mles  and  1999  CHIA 
Writing  Guidelines  utilizing  the  actual 
or  designated  use  and  parameters 
designed  to  protect  the  same,  as 
established  by  the  WVDEP  Division  of 
Water  Resources.  The  uses  are  outlined 
in  the  West  Virginia  Legislative  rules 
46CSR1  and  include  the  propagation 
and  maintenance  of  fish  and  other 
aquatic  life.  Water  quality  standards 
were  designed  to  protect  established 
uses.  A  review  process  wherein  the 
SMCRA  authority  would  develop  or 
utilize  thresholds/parameters  for 
effluent  discharges  other  than  those 
established  by  the  Clean  Water  Act 
program  would  likely  result  in 
interfering  with  the  administration  of 
the  CWA.  The  WVDEP  approach 
considers  the  numerical  limits  and 
water  resource  use  designated  hy  the 
water  quality  programs  to  make  the 
assessment  required  by  the  mining 
program,  thus  precluding  such 
interference. 


[Exemption  for  Government-Financed 
Constmction  at  CSR  38-2-3. 31. c] 

The  change  to  allow  coal  removal  in 
conjunction  with  a  reclamation  project 
is  designed  to  encourage/result  in  low 
cost  or  no-cost  reclamation  as  provided 
for  in  the  federal  program  (see  30  CFR 
707.5).  The  state  rule  contains  the  same 
language  as  the  federal  regulations, 
except  the  State  refers  to  the  WV  code 
and  the  federal  counterpart  refers  to 
Title  rV.  The  WV  Code  22-3-28(e)  is  a 
subsection  of  22-3-28.  It  is  the  only 
subsection  that  mentions  government- 
financed  reclamation.  Therefore,  it  is 
obvious  that  subsection  (e)  is  the  only 
applicable  subsection  to  which 
38CSR2-3. 31(c)  could  apply. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment, 
as  further  clarified  in  the  States 
clarification  letter  dated  July  1,  2003, 
satisfies  the  applicable  program 
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approval  criteria  of  30  CFTl  732.15.  If  we 
approve  the  ai  nendment,  it  will  become 
part  of  the  We  st  Virginia  program. 

Written  Comn  \ents 

Send  your  \  n-itten  or  electronic 
comments  to  i  DSM  at  the  address  given 
above.  Your  vsxitten  comments  should 
be  specific,  p(  rtain  only  to  the  issues 
proposed  in  tl  lis  rulemaking,  and 
inchide  expla  lations  in  support  of  your 
recommendat  ons.  We  may  not  consider 
or  respond  ta  y^our  comments  when 
developing  th  5  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  conmients  into  the 
administrative  record,  but  comments 
delivered  to  a  i  address  other  than  the 
Charleston  Fii  sld  Office  may  not  be 
logged  in. 

Electronic  Coi  nments 

Please  subn^it 
an  ASCII, 
special  characjters 
encryption.  P 
SATS  NO.  WY-091 
name  and  retiim 
Internet 
a  confinnatio 
vour  Internet 
Charleston 
7158. 


messi  ige 


Internet  comments  as 
file  avoiding  the  use  of 
and  any  form  of 
ease  also  include  "Attn: 
— FOR"  and  your 
address  in  your 
.  If  you  do  not  receive 
that  we  have  received 
nessage,  contact  the 
office  at  (304)  347- 


Fii  lid 


Availability  o'  Comments 

We  will  ma  te  comments,  including 
names  and  ad  dresses  of  respondents, 
available  for  [  ublic  review  during 
normal  busin(  ss  hours.  We  will  not 
consider  anor  ymous  comments.  If 
individual  res  pondents  request 
confidentialit  ^  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  re<  pondents  who  wish  to 
withhold  thei  ■  name  or  address  from 
public  review ,  e.xcept  for  the  city  or 
town,  must  st  ite  this  prominently  at  the 
beginning  of  t  leir  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  fi'om 
individuals  ic  entifying  themselves  as 
representativ<  s  or  officials  of 
organizations  or  businesses,  available 
for  public  ins  jection  in  their  entirety. 

rv.  Proceduri  1  Determinations 


Executive 

This  rule 
implications 


On  er 


di  les 


based  on  the 
counterpart 


Executive 
Planning  and 


This  rule  is 
the  Office  of 
under  Execut 


12630— Takings 

not  have  takings 
This  determination  is 
i  inalysis  performed  for  the 
F  sderal  regulation. 


Or<ier  12866— Regulatory 
Review 


exempt  from  review  by 
I^anagement  and  Budget 
ve  Order  12866. 


Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potentieJ 
effects  of  this  rule  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
The  basis  for  this  determination  is  our 
decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
regulation  involving  Indian  lands. 


Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviroiunental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2){C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
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have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the 
analysis  performed  under  various  laws 
and  executive  orders  for  the  counterpart 
Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  analysis  performed  under  various 
laws  and  executive  orders  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  948 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  18,  2003. 

Brent  Wahlquist. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  03-19436  Filed  7-30-03;  8:45  am) 

BILUfMS  CODE  4310-05-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN  2900-AL60 

Sensori-Neural  Aids 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
medical  regulations  concerning  sensori- 
neural aids.  An  existing  regulation 
authorizes  VA  to  provide  sensori-neural 
aids  (i.e.,  eyeglasses,  contact  lenses, 
hearing  aids)  to  seven  specific  groups  of 
veterans  identified  in  the  regulation. 
The  first  four  groups  consist  of  veterans 
with  the  highest  priority  for  care  under 
VA's  enrollment  system,  generally  those 
with  compensable  service-connected 
disabilities,  former  prisoners  of  war,  and 
those  receiving  increased  VA  pension 
based  on  their  being  housebound  or  in 
need  of  regular  aid  and  attendance. 
Subsequent  to  promulgating  the 
regulation.  Congress  changed  the  law  to 
provide  that  veterans  awarded  the 
Purple  Heart  should  have  priority  equal 
to  former  prisoners  of  war  under  VA's 
enrollment  system.  To  be  consistent,  VA 
is  proposing  to  amend  the  sensori- 
neural aids  regulation  to  allow  veterans 
in  receipt  of  a  Purple  Heart  to  also 
receive  sensori-neural  aids. 


DATES:  Comments  must  be  received  on 
or  before  September  29,  2003. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1064, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9026;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL60."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulation  Policy  and 
Management,  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays).  Please 
xall  (202)  273-9515  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Downs,  Jr.,  Chief  Consultant, 
Prosthetics  and  Sensory  Aids  Service 
Strategic  Healthcare  Group  (113), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8515.  (This  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
"Veterans'  Health  Care  Eligibility 
Reform  Act  of  1996,"  Public  Law  No. 
104-262  (Eligibility  Reform  Act)  made 
major  changes  in  the  laws  governing 
eligibility  for  VA  health  care  benefits. 
That  law  amended  38  U.S.C.  1710, 
authorizing  VA  to  furnish  virtually  all 
needed  hospital  care  and  medical 
services  (i.e.,  outpatient  care)  to 
veterans,  including  prosthetic  devices 
and  similar  appliances.  Prior  to 
enactment  of  the  Eligibility  Reform  Act, 
VA  was  generally  prohibited  from 
furnishing  prosthetic  devices  and 
similar  appliances  on  an  outpatient 
basis.  Although  Congress  expanded 
VA's  authority  to  furnish  veterans  with 
prosthetic  devices  and  similar 
appliances,  it  expressly  provided  in  the 
law  that  with  respect  to  sensori-neural 
aids  (i.e.,  eyeglasses,  contact  lenses, 
hearing  aids),  VA  could  exercise  that 
authority  only  in  accordance  with 
guidelines  prescribed  by  the  Secretary. 
38  U.S.C.  1707(b)  (previously  codified 
as  38  U.S.C.  1701(6)(A)(i)).  The  purpose 
of  that  proviso  in  the  law  was  to  permit 
VA  to  decide  that  it  would  not  furnish 
eyeglasses  and  hearing  aids  to  all 
veterans.  In  1997,  VA  published  an 
interim  final  rule  establishing 
guidelines  for  the  provision  of  sensori- 
neural aids.  62  FR  30240  (June  3,  1997). 
The  final  rule  was  effective  on 
December  9,  1997  (62  FR  64722). 
The  Eligibility  Reform  Act  also 
directed  VA  to  establish  a  system  of 
annual  patient  eiu-ollment  (38  U.S.C. 
1705).  The  purpose  of  the  eiu'ollment 
system  was  to  provide  a  mechanism  for 


prioritizing  the  provision  of  VA  health 
care  if  available  resources  were 
insufficient  to  provide  all  needed  care  to 
all  veterans  who  sought  it.  The  law 
initially  established  seven  priority 
categories,  although  Congress 
subsequently  expanded  that  to  eight 
categories.  The  eight  specific  categories 
are  eniunerated  in  38  U.S.C.  1705(a). 

The  guidelines  that  VA  promulgated 
to  govern  the  provision  of  sensori-neural 
aids  specifically  listed  groups  of 
veterans  who  could  receive  such  • 
devices.  Listed  were  the  veterans 
included  in  enrollment  categories  1 
through  4,  and  certain  other  veterans 
with  unique  vision  and  hearing  needs. 
Veterans  in  enrollment  priority 
categories  1  through  4,  who  are  also 
specifically  made  eligible  for  sensori- 
neural aids  under  the  guidelines,  are 
veterans  with  compensable  service- 
connected  conditions,  former  prisoners 
of  war,  and  nonservice-connected 
veterans  in  receipt  of  increased  pension 
based  on  the  need  for  regular  aid  and 
attendance  or  by  reason  of  being 
permanently  housebound. 

In  1999,  some  2  years  after  VA 
promulgated  the  rule  governing  sensori- 
neural aids.  Congress  passed  Public  Law 
No.  106-117,  the  "Veterans  Millennium 
Health  Care  and  Benefits  Act" 
(Millennium  Act).  The  Millennium  Act 
amended  the  law  establishing  the 
eru-ollment  priority  categories.  In  this 
Act,  Congress  added  to  enrollment 
priority  category  3,  those  veterans  who 
were  awarded  the  Purple  Heeirt.  Those 
veterans  were,  in  short,  given 
enrollment  priority  status  at  the  same 
level  as  service-connected  veterans 
rated  10  percent  or  20  percent  and 
former  POWs.  In  order  to  be  consistent 
with  that  change  in  law,  VA  believes  it 
appropriate  to  also  provide  that  those 
veterans  be  eligible  for  sensori-neural 
aids.  Accordingly,  we  propose  to  amend 
the  guidelines  to  include  in  §  17.149(b), 
veterans  who  received  the  Purple  Heart. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  govertunents.  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  proposed  amendment  would  have 
no  such  effect  on  State,  local,  or  tribal 
governments,  or  the  private  sector. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 
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Paperwork  Re  duction  Act 

This  documpnt 
constituting  a 


contains  no  provisions 
collection  of  information 
under  'he  Pap  jrwork  Reduction  Act  (44 
U.S.C.  3501-3  521). 

Regulatory  Fl(  ixibility  Act 

The  Secretai  y  of  Veterans  Affairs  (VA) 
hereby  certifie  s  that  this  proposed 
regulatory  amendment  will  not  have  a 
significant  ecdnomic  impact  on  a 
substantial  nu  nber  of  small  entities  as 
they  are  defin(  id  in  the  Regulatory 
Flexibility  Ad,  5  U.S.C.  601-612.  This 
proposed  ame  idment  would  affect  only 
veterans  receii  ing  certain  VA  benefits 
and  does  not  a  ffect  any  small  entities. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  proposed  imendment  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  aiid  604. 

Catalog  of  Feqeral  Domestic  Assistance 
Numbers 


The  Catalog 
Assistance  Nuhibers 
64.011,  and  64 


List  of  Subject  i  in  38  CFR  Part  17 


cjre. 


Administrat 
procedure. 
Claims,  Day 
abuse,  Foreign 
contracts. 
Government 
care.  Health 
professions. 
Medical  and 
devices, 

health  prograi^s 
Philippines 
recordkeeping 
Scholarships 
and 


Approved:  Juie  25.  2003 
Anthony  J.  Prini  :ip 

Secretary  of  Veti  'rans 

For  the  reas^ins 
preamble,  VA 
CFR  part  17  as 


of  Federal  Domestic 

are  64.009,  64.010, 
013. 


ve  practice  and 
Alcohol  abuse.  Alcoholism, 
Dental  health.  Drug 
relations,  Government 
Grait  programs-health, 
p-ograms-veterans.  Health 
facilities.  Health 
Hjalth  records.  Homeless, 
dental  schools.  Medical 
Medifal  research.  Mental 

,  Nursing  home  care, 
Reporting  and 
requirements, 

fellowships.  Travel 
transportaltion  expenses.  Veterans. 


Affairs. 

set  forth  in  the 
proposes  to  amend  38 
follows: 


PARTI  7— MEDICAL 


1 .  The  authc  rity 
continues  to  r«ad 


citation  for  part  1 7 
as  follows: 


Authority:  38  U.S.C.  501. 1721,  unless 
otherwise  noted 

2.  Section  1M49,  is  amended  by: 

a.  Redesigns  ting  paragraphs  (b)(3) 
through  (b)(7)  as  paragraphs  (b)(4) 
through  (b)(8),  respectively;  and 

b.  Adding  a  oew  paragraph  (b)(3). 
The  additioi  i  reads  as  follows: 


§17.149 

*  *  1 


Sens^ri 


i-neural  aids. 


(3)  Those  awarded  a  Purple  Heart; 

***** 

(FR  Doc.  03-19441  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
[FRL-7537-2] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Proposed  rule — consistency 

update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf    » 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  States'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  the  Clean  Air  Act,  as 
amended  in  1990  ("the  Act").  The 
portion  of  the  OCS  air  regulations  that 
is  being  updated  pertains  to  the 
requirements  for  OCS  sources  for  which 
the  South  Coast  Air  Quality 
Management  District  (South  Coast 
AQMD)  is  the  designated  COA.  The 
intended  effect  of  approving  the  OCS 
requirements  for  the  above  District  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  changes  to  the  existing 
requirements  discussed  below  are 
proposed  to  be  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
September  2,  2003. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4),  Attn:  Docket  No.  A-93- 
16  Section  XXVIII,  Environmental 
Protection  Agency,  Air  Division,  Region 
9,  75  Hawthorne  St.,  San  Francisco,  CA 
94105. 

Docket:  Supporting  information  used 
in  developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XXVIII. 
This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 
EPA  Air  Docket  (Air-4),  Attn:  Docket 

No.  A-93-16  Section  XXVm, 


Environmental  Protection  Agency,  Air 
Division,  Region  9,  75  Hawthorne  St., 
San  Francisco,  CA  94105. 
EPA  Air  Docket  (LE-131),  Attn:  Air 
Docket  No.  A-93-16  Section  XXVm, 
Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  Division  (Air- 
4),  U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
947-4125. 

I.  Background  Information 

A.  Why  Is  EPA  Taking  This  Action? 

On  September  4,  1992,  EPA 
promiUgated  40  CFR  part  55,'  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  State's  seaward  boundary,  the 
requirements  shall  be  the  seune  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  State  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by  a 
local  air  pollution  control  agency. 
Public  comments  received  in  writing 
within  30  days  of  publication  of  this 
document  will  be  considered  by  EPA 
before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  States'  seaward 
boundaries  that  are  the  same  as  onshore 


'  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking,  December  5, 1991  (56  FR  63774),  and 
the  preamble  to  the  final  rule  promulgated 
September  4,  1992  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 
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requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  State  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 


imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

n.  EPA's  Evaluation 

A.  What  Criteria  Were  Used  To  Evaluate 
Rules  Submitted  To  Update  40  CFR  Part 
55? 

Li  updating  40  CFR  part  55,  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attainment 
or  maintenance  of  Federal  or  State 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 


(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules,^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  Federal  and  State 
ambient  air  quality  standards. 

B.  What  Rule  Revisions  Were  Submitted 
To  Update  40  CFR  Part  55? 

After  review  of  the  rules  submitted  by 
South  Coast  AQMD  against  the  criteria 
set  forth  above  and  in  40  CFR  part  55, 
EPA  is  proposing  to  make  the  following 
new  rule  applicable  to  OCS  sources  for 
which  the  South  Coast  AQMD  is 
designated  as  the  COA  (note:  no 
requirements  that  are  not  related  to  the 
attainment  and  maintenance  of  federal 
and  state  ambient  air  quality  standards 
will  be  incorporated  to  regulate  toxics): 


Rule  No. 


1113 
1122 
1173 

1302 
1303 
1306 


Rule  names 


Architectural  Coatings 

Solvent  Degreasers 

Control  of  Volatile  Organic  Compound  Leaks  and  Releases  from  Components  at  Petroleum  Facilities  and 
Chemical  Plants. 

Definitions 

Requirements  

Emission  Calculations 


Adoption 
date 


12/06/02 
12/06/02 
12/06/02 

12/06/02 
12/06/02 
12/06/02 


III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 


C  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 


with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

D.  Execu  tive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 


^  Each  COA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55,  will 
use  its  administrative  and  procedural  rules  as 


onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  EPA  will  use  its  own  administrative 


and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55.14(cl(4). 
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government  pi  ovides  the  funds 
necessary  to  p  ly  the  direct  compliance 
costs  incurred  by  State  and  local 
governments.  )r  EPA  consults  with 
State  and  loca  officials  early  in  the 
process  of  dev  sloping  the  proposed 
regulation.  EP  \  also  may  not  issue  a 
regulation  thai  has  federalism 
implications  a:id  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  loca  officials  early  in  the 
process  of  dev  sloping  the  proposed 
regulation. 

This  proposi  (d  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relation  ship  between  the  national 
government  ar  d  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriment,  as  specified  in 
Executive  Ord  sr  13132,  because  it 
merely  acts  on  a  State  rule 
implementing  a  federal  standard,  and 
does  not  alter  he  relationship  or  the 
distribution  of  power  and 
responsibilitie  s  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  thi  i  Executive  Order  do  not 
apply  to  this  p  roposed  rule. 

'lexibility  Act,  as 
Small  Business 

Fairness  Act  of 
5  U.S.C.  601  et  seq. 

Flexibility  Act  (RFA) 
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significant 
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F.  Unfunded  Mfandates 

Under  sectiqn 
Mandates  Ref( 
("Unfunded 
into  law  on  M^rch 
prepare  a  budgetary 
accompany 


an^ 


rule  will  not  have  a 
^act  on  a  substantial 

entities  because 
ddates  do  not  create  any 

but  simply  act  on 
that  the  State  is  already 
The  efore,  because  the 
f  date  approval  does  not 
requirements,  I  certify 
will  not  have  a 
ecohomic  impact  on  a 
nu;  nber  of  small  entities. 


202  of  the  Unfunded 
Act  of  1995 
Mandates  Act"),  signed 

22,  1995,  EPA  must 
impact  statement  to 
proposed  or  final  rule 


that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi'om  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

H.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  action  under  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procediues, 
Air  pollution  coritrol.  Continental  shelf. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 


Dated:  July  8,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  as  amended  by  Pub. 
L.  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraph  (e) 
(3)(ii)  (G)  to  read  as  follows: 

§  55.1 4  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  States 
seaward  boundaries,  by  State. 

***** 

(e)  *   *   * 

(3)  *   *   * 

(ii)  *   *   * 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 
***** 

Appendix  to  Part  55 — [Amended]  . 

3.  Appendix  A  to  CFR  part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (b)(7)  under  the  heading 
"California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State. 

***** 

California 
***** 

(b)  Local  requirements. 

***** 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources  (Part  I,  II  and  III): 

Rule  102    Definition  of  Terms  (Adopted  10/ 

19/01) 
Rule  103     Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104     Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

8/18/00) 
Rule  112    Definition  of  Minor  Violation  and 

Guidelines  for  Issuane  of  Notice  to 

Comply  (Adopted  11/13/98) 
Rule  118    Emergencies  (Adopted  12/7/95) 
Rule  201     Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1    Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
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Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  and  Burn  Authorization  for 

Open  Burning  (12/21/01) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  and  Regulation  II — 
List  and  Criteria  Identifying  Information 
required  of  Applicants  Seeking  a  Permit 
to  Construct  from  the  SCAQMD 
(Adopted  4/10/98) 
Rule  212     Standards  for  Approving  Permits 
(Adopted  12/7/95)  except  (c)(3)  and  (e) 
Rule  214     Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 
Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Continuous  Emission  Monitoring 

(Adopted  5/14/99) 
Rule  218.1     Continuous  Emission 

Monitoring  Performance  Specifications 
(Adopted  5/14/99) 
Rule  218.1     Attachment  A — Supplemental 
and  Alternative  CEMS  Performance 
Requirements  (Adopted  5/14/99) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 
(Adopted  11/17/00) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  5/11/01) 

except  (e)(7)  and  Table  IV 
Rule  304     Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/11/01) 
Rule  304.1     Analyses  Fees  (Adopted  5/11/ 

01) 
Rule  305     Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306    Plan  Fees  (Adopted  5/11/01) 
Rule  309    Fees  for  Regulation  XVI  Plans 

(Adopted  5/11/01) 
Rule  401     Visible  Emissions  (Adopted  11/9/ 

01) 
Rule  403    Fugitive  Dust  (Adopted  12/1 1/98) 
Rule  404    Particulate  Matter-— Concentration 

(Adopted  2/7/86) 
Rule  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408     Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429     Start-Up  and  Shutdowfn 
Provisions  for  Oxides  of  Nitrogen 
(Adopted  12/21/90) 
Rule  430     Breakdown  Provisions,  (a)  and  (e) 

only  (Adopted  7/12/96) 
Rule  431.1     Sulfur  Content  of  Gaseous  Fuels 

(Adopted  6/12/98) 
Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  9/15/00) 
Rule  431.3    Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441     Research  Operations  (Adopted  5/ 

7/76) 
Rule  442    Usage  of  Solvents  (Adopted  12/ 
15/00) 


Rule  444    Open  Burning  (Adopted  12/21/01) 
Rule  463     Organic  Liquid  Storage  (Adopted 

3/11/94) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  8/13/99) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476     Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77) 
Addendum  to  Regulation  IV  (Effective  1977) 
Rule  518     Variance  Procedures  for  Title  V 

Facilities  (Adopted  8/11/95) 
Rule  518.1    Permit  Appeal  Procedures  for 

Title  V  Facilities  (Adopted  8/1 1/95) 
Rule  518.2    Federal  Alternative  Operating 

Conditions  (Adoptedl2/21/01) 
Rule  701     Air  Pollution  Emergency 

Contingency  Actions  (Adopted  6/13/97) 
Rule  702    Definitions  (Adopted  7/11/80) 
Rule  708     Plans  (Rescinded  9/8/95)' 
Regulation  IX    New  Source  Performance 

Standards  (Adopted  5/11/01) 
Reg.  X    National  Emission  Standards  for 

Hazardious  Air  Pollutants  (NESHAPS) 

(Adopted  5/11/01) 
Rule  1106    Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1107    Coating  of  Metal  Parts  and 

Products  (Adopted  11/9/01) 
Rule  1 109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/14/97) 
Rule  1110.1     Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted 

10/4/85) 
Rule  1110.2    Emissions  from  Gaseous-  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  11/14/97) 
Rule  1113    Architectural  Coatings  (Adopted 

12/06/02) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121     Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters'  (Adopted  12/10/99) 
Rule  1122    Solvent  Degreasers  (Adopted  12/ 

06/02) 
Rule  1123    Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1125    Metal  Containers,  Closure,  and 

Coil  Coating  Operations  (adopted  1/13/ 

95) 
Rule  1132    Further  Control  of  VOC 

Emissions  from  High-Emitting  Spray 

Booth  Facilitites  (Adopted  1/19/01)' 
Rule  1 1 34    Emissions  of  Oxides  of  Nitrogen 

from  Stationary'  Gas  Turbines  (Adopted 

8/8/97) 
Rule  1136    Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1137    PMlO  Emission  Reductions  from 

Woodworking  Operations  (Adopted  2/ 
01/02) 
Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 
85) 


Rule  1142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1 146    Emissions  of  Oxides  of  Nitrogen 
from  Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters  (Adopted  11/17/00) 
Rule  1146.1     Emission  of  Oxides  of  Nitrogen 
from  Small  Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters  (Adopted  5/13/94) 
Rule  1 146.2     Emissions  of  Oxides  of 

Nitrogen  from  Large  Water  Heaters  and 
Small  Boilers  (Adopted  1/9/98) 
Rule  1148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing 

(Adopted  7/14/95) 
Rule  1168    Adhesive  and  Sealant 

Applications  (Adopted  6/07/02) 
Rule  1171     Solvent  Cleaning  Operations 

(Adopted  08/2/02) 
Rule  1173    Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  12/06/02) 
Rule  1176    VOC  Emissions  from  Wastewater 

Systems  (Adopted  9/13/96) 
Rule  1178    Further  Reductions  of  VOC 
.  Emissions  from  Storage  Tanks  at 
Petroleum  Facilities  (Adopted  12/21/01) 
Rule  1301     General  (Adopted  12/7/95) 
Rule  1302     Definitions  (Adopted  12/06/02) 
Rule  1303     Requirements  (Adopted  12/06/ 

02) 
Rule  1304    Exemptions  (Adopted  6/14/96) 
Rule  1306    Emission  Calculations  (Adopted 

12/06/02) 
Rule  1313     Permits  to  Operate  (Adopted  12/ 

7/95) 
Rule  1403    Asbestos  Emissions  from 
Demolition/Renovation  Activities 
(Adopted  4/8/94) 
Rule  1605    Credits  for  the  Voluntary  Repair 
of  On-Road  Vehicles  Identified  Through 
Remote  Sensing  Devices  (Adopted  10/ 
11/96) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

2/12/99) 
Rule  1612    Credits  for  Clean  On-Road     . 

Vehicles  (Adopted  7/10/98) 
Rule  1612.1     Mobile  Source  Credit 

Generation  Pilot  Program  (Adopted  3/16/ 
01) 
Rule  1620    Credits  for  Clean  Off-Road 

Mobile  Equipment  (Adopted  7/10/98) 
Rule  1701     General  (Adopted  8/13/99) 
Rule  1702     Definitions  (Adopted  8/13/99) 
Rule  1 703     PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  8/13/99) 
Rule  1706    Emission  Calculations  (Adopted 

8/13/99) 
Rule  1713    Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII     Appendix  (effective  1977) 
Rule  1901     General  Conformity  (Adopted  9/ 

9/94) 
Rule  2000    General  (Adopted  5/11/01) 
Rule  2001     Applicability  (Adopted  2/14/97) 
Rule  2002    Allocations  for  Oxides  of 
Nitrogen  (NOx)  and  Oxides  of  Sulfur 
(SOx)  Emissions  (Adopted  5/11/01) 
Rule  2004     Requirements  (Adopted  5/11/01) 

except  (1) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  4/20/01)  except  (i) 
Rule  2006    Permits  (Adopted  5/11/01) 
Rule  2007    Trading  Requirements  (Adopted 
5/11/01) 
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BILLING  CODE  6560  -SO-P 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  072303A] 

New  Engiand  Fishery  Management 
Councii;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  Council  meeting  on 
August  13-14,  2003r'to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Wednesday  and  Thursday,  August  13 
and  14,  2003.  The  meeting  will  begin  at 
9:00  a.m.  on  Wednesday  and  8:30  a.m. 
on  Thursday. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Peabody  Marriott  Hotel,  8A 
Centeimial  Drive,  Peabody,  MA  01960; 
telephone  (978)  977-0010.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950; 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Wednesday  and  Thursday,  August  13 
and  14,  2003 

Following  introductions,  the  Council 
will  consider  final  approval  of 
management  measures  for  inclusion  in 
Amendment  10  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan, 
based  on  public  comments  on  the 


associated  Draft  Supplemental  J " 
Environmental  Impact  Statement.  The 
action  may  include  alternatives  to 
improve  scallop  yield  through  area 
rotation  or  other  measures;  to  minimize 
impacts  on  essential  fish  habitat  and 
bycatch;  to  revise  the  management  and 
permitting  process  for  scallop  fishing 
with  general  category  permits;  to  modify 
or  introduce  new  procedures  to  collect 
fishery  data;  to  conduct  and  fund 
habitat  research  through  set-asides;  and 
to  make  management  changes  through 
the  framework  adjustment  process.  The 
Council  also  will  consider  revising  the 
scallop  overfishing  definition  to  be 
compatible  with  area  rotation  and  long- 
term  closm-es,  as  well  as  changing  the 
fishing  year.  Any  other  outstanding 
business  will  be  addressed  before 
adjournment  of  the  meeting. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  that  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  July  25,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-19519  Filed  7-30-03;  8:45  ami 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Meeting 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  (ACHP)  will  meet  on 
Friday,  August  15,  2003.  The  meeting 
will  be  held  at  the  Regent  Hotel,  55  Wall 
Street,  New  York  City,  New  York, 
beginning  at  9  a.m. 

The  ACHP  was  estabhshed  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  ACHP's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Defense,  and  Transportation;  the 
Administrators  of  the  Environmental 
Protection  Agency  and  General  Services 
Administration;  the  Chairman  of  the 
National  Trust  for  Historic  Preservation; 
the  President  of  the  National  Conference 
of  State  Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  Hawaiian; 
and  eight  non-Federal  members 
appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome 

II.  Swearing  in  of  New  Members 

III.  Presentation  of  Chairman's  Awards  for 

Federal  Achievement  in  Historic 
Preservation 

IV.  Signing  of  Interagency  Partnership 

V.  Report  of  the  Executive  Committee 

VI.  Preserve  America  Program  Development 

VII.  Preserve  America  Executive  Order 
Implementation 

VIII.  Revision  of  ACHP  Strategic  Plan 

IX.  Report  of  the  Preservation  Initiatives 


Committee 

X.  Report  of  the  Federal  Agency  Programs 

Committee 

XI.  Report  of  the  Communications, 

Education,  and  Outreach  Committee 

XII.  Chairman's  Report 

XIII.  Executive  Director's  Report 

XIV.  New  Business 

XV.  Adjourn 

Note:  The  meetings  of  the  ACHP  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave.,  NVV.. 
Room  809,  Washington,  DC,  (202)  606-8503, 
at  least  seven  (7)  days  prior  to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1100  Peimsylvania  Ave., 
NW.,  #809,  Washington,  DC  20004. 

Dated:  July  25,  2003. 
John  M.  Fowler, 

Executive  Director. 

(FR  Doc.  03-19468  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  431(>-ia-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lost  River  and  Challis  Ranger 
Districts,  Salmon-Chaliis  National 
Forest;  Idaho;  Lost  River/Lemhi 
Grazing  Allotments  Environmental 
Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Lost  River  and  Challis 
Ranger  Districts  propose  to  update  the 
livestock  grazing  plans  for  twenty-one 
grazing  allotments.  These  include 
fifteen  Cattle  and  Horse  grazing 
allotments  and  five  Sheep  and  Goat 
grazing  allotments  on  the  Lost  River 
Ranger  District  and  one  Sheep  and  Goat 
grazing  allotment  on  the  Challis  Ranger 
District.  The  allotments  are  located  in 
the  Lost  River  and  Lemhi  Mountain 
Ranges  and  are  within  a  35-mile  radius 
of  Mackay,  Idaho. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
September  5,  2003.  The  draft 
environmental  impact  statement  is 
expected  January  2005  and  the  final 
environmental  impact  statement  is 
expected  May  2005. 


ADDRESSES:  Send  written  comments  to 
Tony  Beke,  Planning,  Salmon-Challis 
National  Forest,  50  Hwy  93  South, 
Salmon,  Idaho  83467. 

For  further  information,  mail 
correspondence  to  Tony  Beke,  Planning, 
Salmon-Challis  National  Forest,  50  Hwy 
93  South,  Salmon,  Idaho  83467,  or  e- 
mail,  tbeke@fs.fed.us. 

A  public  meeting  will  he  conducted  at 
the  Arco-Butte  Business  Center,  159  N 
Idaho,  Arco,  Idaho  on  August  19,  2003 
starting  at  6  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tony  Beke,  Civil  Engineer,  Salmon- 
Challis  National  Forest,  USDA  Forest 
Service  (see  address  above). 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

This  proposal,  in  part,  is  to  comply 
with  Public  Law  104-19,  Section  504(a): 
establish  and  adhere  to  a  schedule  for 
the  completion  of  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  432l'etseq.Unalysis 
and  decision  on  all  grazing  allotments 
within  the  National  Forest  System  unit, 
for  which  NEPA  is  needed  (Pub.  L.  104- 
19,  General  Provision  1995).  Upon 
completion  of  the  NEPA  analysis  and 
decisions  for  the  allotments,  the  terms 
and  conditions  of  existing  grazing 
permits  will  be  modified,  as  necessary, 
to  conform  to  such  NEPA  analysis.  In 
addition,  the  purpose  of  the  proposed 
action  is  to  improve  range  condition  and 
trend  and  achieve  desired  conditions 
within  the  project  area  through  livestock 
grazing. 

Proposed  Action 

The  proposed  action  is  to  authorize 
continued  livestock  grazing,  provide 
analysis  and  data  to  update  allotment 
management  plans  (AMPs),  and  allow 
permitted  livestock  grazing  that  meets 
or  moves  existing  resource  conditions 
toward  desired  conditions  on  national 
forest  grazing  allotments  while 
complying  with  applicable  statutes. 
Adaptive  management,  which  allows 
flexibility  during  the  implementation  of 
the  grazing  strategy,  would  allow 
managers  to  make  adjustments  and 
corrections  to  management  based  on 
monitoring.  Three  of  tlie  five  Sheep  and 
Goat  grazing  allotments  in  the  Lost 
River  Mountain  Range  are  proposed  to 
be  converted  to  Cattle  and  Horse  grazing 
allotments  to  resolve  conflicts  between 
domestic  and  bighorn  sheep,  if  this  use 
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A  public  meeting  is  scheduled  for 
August  19,  2003  at  6  p.m.  at  the  Arco- 
Butte  Business  Center,  159  N  Idaho, 
Arco,  Idaho. 

Preliminary  Issues 

Concerns  identified  internally  emd 
from  previous  scoping  include: 

•  Riparian  and  aquatic  habitat 

•  Terrestrial  wildlife 

•  Effects  to  other  Forest  users 

•  Effects  on  vegetation  structure  and 
composition 

•  Tribal  Treaty  Rights 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  Substantive 
comments  and  objections  to-  the 
proposed  action  will  be  considered 
during  this  analysis. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
En\ironniental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  )uly  24,  2003. 
Lyle  E.  Powers, 

Acting  Forest  Supervisor. 

[FR  Doc.  03-19481  Filed  7-30-03;  8:45  am] 

BILLING  CODE  341 0-11 -P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
August  13-14,  2003,  at  Shasta  College. 
11555  Old  Oregon  Trail,  Redding, 
California.  The  meeting  will  start  at  1 
p.m.  and  adjourn  at  5  p.m.  on  August 
13,  and  start  at  8  a.m.  and  adjourn  at  12 
noon  on  August  14.  Agenda  items  for 
the  meeting  include:  (1)  Discussion  on 
topics  of  general  interest  to  the  PAC 
(Implementation  Monitoring  Field 
Trips);  (2)  Stewardship  Contracting;  (3) 
Vegetative  Treatments  in  Late 
Successional  Reserves;  (4)  Burning  for 
Cultiual  Benefits;  and  (5)  Public 
Comment  Periods.  All  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 

Ford,  USDA,  Klamath  National  Forest, 
1312  Fairlane  Road,  Yreka,  California 
96097;  telephone  530-841-4483  (voice), 
TDD  530-841-4573. 
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Dated:  July  24,  2003. 
Margaret  J.  Boland, 

Designated  Federal  Official,  Klamath  PAC. 
(FR  Doc.  03-19476  Filed  7-30-03;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-570-847] 

Persulfates  From  the  People's 
Republic  of  Ciiina:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidiunping  duty  order  on 
persulfates  from  the  People's  Republic 
of  China  in  response  to  a  request  by  the 
-  petitioner,  FMC  Corporation,  and  one 
exporter  of  subject  merchandise, 
Shanghai  Ai  Jian  Import  and  Export 
Corporation.  The  period  of  review  is 
July  1,  2001,  through  June  30,  2002. 
We  have  preliminarily  determined 
that  U.S.  sales  have  been  made  at  not 
less  than  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  no 
antidumping  duties  on  the  exports 
subject  to  this  review. 
EFFECTIVE  DATE:  July  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Strollo  or  Gregory  E.  Kalbaugh, 
AD/CVD  Enforcement,  Group  I,  Office  2, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0629 
and  (202)  482-3693,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  2,  2002,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  persulfates 
from  the  People's  Republic  of  China 
(PRC)  covering  the  period  July  1,  2001. 
through  June  30,  2002.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review,  67  FR  44172 
(July  1,2002). 

On  July  31,  2002,  in  accordance  with 
19  CFR  351.213(b),  the  petitioner,  FMC 
Corporation,  requested  an 
administrative  review  of  Shanghai  Ai 


Jian  Import  &  Export  Corporation.  In 
addition,  on  July  31.  2002,  in 
accordance  with  19  CFR  351.222(b), 
Shanghai  Ai  Jian  Import  and  Export 
Corporation  and  Shanghai  Ai  Jian 
Reagent  Works  (collectively,  Ai  Jian) 
requested  an  administrative  review.  In 
its  request  for  an  administrative  review, 
Ai  Jian  also  requested  that  the 
Department  partially  revoke  the 
antidumping  duty  order  on  persulfates 
with  respect  to  Ai  Jian's  sales  of  subject 
merchandise.  We  published  a  notice  of 
initiation  of  this  review  on  August  27, 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27.  2002) 
(Persulfates  Initiation). 

On  August  1.  2002.  we  issued  an 
antidumping  questionnaire  to  Ai  Jian. 
We  received  Ai  Jian's  timely  responses 
to  sections  A,  C  and  D  of  the 
questionnaire  on  October  15,  2002. 

We  issued  a  supplemental 
questionnaire  to  Ai  Jian  on  December 
10.  2002.  We  received  Ai  Jian's  response 
to  this  supplemental  questionnaire  on 
January  6,  2003. 

On  January  10,  2003.  the  petitioner 
submitted  publicly  available 
information  for  consideration  in  valuing 
the  factors  of  production.  On  January 
17,  2003,  Ai  Jian  provided  rebuttal 
comments  regarding  the  surrogate 
values  submitted  by  the  petitioner. 

On  February  12,  2003,  we  issued  a 
second  supplemental  questionnaire  to 
Ai  Jian. 

On  February  19,  2003,  the  petitioners 
submitted  information  regarding  the 
purported  impact  revocation  of  the 
antidumping  duty  order  on  Ai  Jian 
would  have  upon  the  domestic  industry. 

On  February  27,  2003.  Ai  Jian 
submitted  a  response  to  the  second 
supplemental  questionnaire. 

On  March  11.  2003,  we  issued  a  third 
supplemental  questionnafre  to  Ai  Jian. 
Ai  Jian  submitted  its  response  on  IVIarch 
19,  2003. 

Also,  on  March  19,  2003,  Ai  Jian 
withdrew  its  request  for  revocation. 
Accordingly,  we  have  not  considered 
this  request  further  in  this  segment  of 
the  proceeding. 

Scope  of  Review 

The  products  covered  by  this  review 
are  persulfates.  including  ammonium, 
potassium,  and  sodium  persulfates.  The 
chemical  formula  for  these  persulfates 
are,  respectively,  (NH4)2S208.  K2S2O8, 
and  Na2S208.  Potassium  persulfates  are 
currently  classifiable  under  subheading 
2833.40.10  of  die  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Sodium  persulfates  are  classifiable 
under  HTSUS  subheading  2833.40.20. 


Anunonium  and  other  persulfates  are 
classifiable  under  HTSUS  subheadings 
2833.40.50  and  2833.40.60.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  review  is  dispositive. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  the  merchandise  subject 
to  review  in  non-market-economy 
(NME)  countries  a  single  rate,  unless  an 
exporter  can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  To 
establish  whether  an  exporter  is 
sufficiently  independent  of  government 
control  to  be  entitled  to  a  separate  rate, 
the  Department  analyzes  the  exporter  in 
light  of  the  criteria  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  From  the 
People's  Republic  of  China,  56  FR  20588 
(May  6.  1991)  [Sparklers),  as  amplified 
in  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
From  the  People's  Republic  of  China,  59 
FR  22585  (May  2.  1994)  [Silicon 
Carbide).  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  over 
export  activities  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
With  respect  to  evidence  of  a  de  facto 
absence  of  government  control,  the 
Department  considers  the  following  four 
factors:  (1)  Whether  the  respondent  sets 
its  own  export  prices  independently 
from  the  government  and  other 
exporters;  (2)  whether  the  respondent 
can  retain  the  proceeds  from  its  export 
sales;  (3)  whether  the  respondent  has 
the  authority  to  negotiate  and  sign 
contracts;  and  (4)  whether  the 
respondent  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See  Silicon  Carbide,  59  FR 
at  22587;  see  also  Sparklers,  56  FR  at 
20589. 

With  respect  to  Ai  Jian,  for  purposes 
of  our  final  results  covering  the  period 
of  review  (POR)  July  1,  2000.  through 
June  30.  2001,  the  Department 
determined  that  there  was  an  absence  of 
de  jure  and  de  facto  government  control 
of  its  export  activities  and  determined 
that  it  warranted  a  company-specific 
dumping  margin.  See  Persulfates  From 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  68  FR  6712. 
(February  10.  2003)  [Persulfates  Fourth 
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Synthetic  Indigo  From  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  68  FR  11371,  11372  (March  10, 
2003).  We  inflated  the  per  kilogram 
price  quote  (in  rupees)  to  the  POR  using 
WPI  data.  For  marine  insurance,  we 
valued  marine  insurance  using  price 
quotes  obtained  from  Roanoke  "Trade 
Services,  Inc.,  a  provider  of  marine 
insurance.  See  the  memorandum  to  the 
File  from  Gregory  Kalbaugh  entitled 
"Marine  Insurance  Rates."  in  the 
administrative  review  of  sebacic  acid 
from  the  PRC,  dated  July  9,  2002,  and 
the  memorandum  to  the  File  from 
Michael  StroUo  entitled  "Preliminary 
Valuation  of  Factors  of  Production  for 
the  Preliminary  Results  of  the  2000- 
2001  Administrative  Review  of 
Persulfates  from  the  People's  Republic 
of  China,"  dated  July  31,  2002  (FOP 
Memo),  which  are  on  file  in  the  Central 
Records  Unit  (CRU),  Room  B-099  of  the 
main  Commerce  building. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  (NV)  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  from  an  NME 
country;  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  (CV)  under 
section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  Fiirthermore. 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices,  or 
CV  under  section  773(a)  of  the  Act.  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  imtil  revoked  by  the 
administering  authority.  None  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review. 
Therefore,  we  treated  the  PRC  as  an 
NME  country  for  purposes  of  this 
review  and  calculated  NV  by  valuing 
the  factors  of  production  in  a  surrogate 
country. 

Section  773(c)(4)  of  the  Act  and  19 
CFR  351.408  direct  us  to  select  a 
surrogate  country  that  is  at  a  level  of 
economic  development  comparable  to 
that  of  the  PRC.  On  the  basis  of  per 
capita  gross  domestic  product  (GDP), 
the  growth  rate  in  per  capita  GDP,  and 
the  national  distribution  of  labor,  we 
find  that  India  is  at  a  level  of  economic 
development  comparable  to  that  of  the 


China:  Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  65  FR  25706  (May  3,  2080). 


PRC.  See  th&  November  20,  2002, 
memorandvmi  from  Jeffrey  May  to  Louis 
Apple  entitled  "Surrogate  Country 
Selection."  which  is  on  file  in  the  CRU. 

Section  773(c)(4)  of  the  Act  also 
requires  that,  to  the  extent  possible,  the 
Department  use  a  surrogate  country  that 
is  a  significant  producer  of  merchandise 
comparable  to  persulfates.  For  purposes 
of  the  most  recent  segment  of  this 
proceeding,  we  found  that  India  was  a 
producer  of  persulfates  based  on 
information  submitted  by  the 
respondent.  See  Persulfates  From  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Notice  of 
Partial  Rescission,  67  FR  50866,  50868 
(August  6,  2002). 2  For  purposes  of  this 
administrative  review,  we  continue  to 
find  that  India  is  a  significant  producer 
of  persulfates  based  on  information 
submitted  by  both  the  respondent  and 
the  petitioner.  We^nd  that  India  fulfills 
both  statutory  requirements  for  use  as 
the  surrogate  country  and  continue  to 
use  India  as  the  surrogate  country  in 
this  administrative  review.  We  have 
used  publicly  available  information 
relating  to  India  to  value  the  various 
factors  of  production. 

For  purposes  of  calculating  NV,  we 
valued  PRC  factors  of  production  in 
accordance  with  section  773(c)(1)  of  the 
Act.  Factors  of  production  include,  but 
are  not  limited  to:  (1)  Hours  of  labor 
required;  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  cost,  including 
depreciation.  In  examining  surrogate 
values,  we  selected,  where  possible,  the 
publicly  available  value  which  was:  (1) 
An  average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  POR  or  most 
contemporaneous  with  the  POR;  (3) 
product-specific;  and  (4)  tax-exclusive. 
For  a  more  detailed  explanation  of  the 
methodology  used  in  calculating  various 
surrogate  values,  see  the  FOP  Memo.  In 
accordance  with  this  methodology,  we 
valued  the  factors  of  production  as 
follows: 

To  value  ammonium  sulfate,  caustic 
soda,  and  sulfuric  acid,  we  used  public 
information  from  the  Indian  publication 
Chemical  Weekly,  as  provided  by  the 
petitioner  in  its  January  10,  2003. 
submission.  For  caustic  soda  and 
sulfuric  acid,  because  price  quotes 
reported  in  Chemical  Weekly  are  for 
chemicals  with  a  100  percent 
concentration  level,  we  made  chemical 
purity  adjustments  according  to  the 
particular  concentration  levels  of 


2  This  finding  was  unchanged  in  the  final  resuhs. 
See  Persulfates  Fourth  Review  Final. 


caustic  soda  and  sulfuric  acid  used  by 
Shanghai  Ai  Jian  Reagent  Works  (AJ 
works),  Ai  Jian's  PRC  Supplier.  Where 
necessary,  we  adjusted  the  values 
reported  in  Chemical  Weekly  to  exclude 
sales  and  excise  taxes.  For  potassium 
sulfate  and  anhydrous  anmionia,  we 
relied  on  import  prices  contained  in  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India  {Monthly  Statistics).  All  values 
were  contemporaneous  with  the  POR; 
therefore,  it  was  not  necessary  to  adjust 
for  inflation. 

During  the  POR,  AJ  Works  self-    - 
produced  ammonium  persulfates,  which 
is  a  material  input  in  the  production  of 
potassium  persulfates  and  soditun 
persulfates.  In  order  to  value 
ammonium  persulfates,  we  calculated 
the  sum  of  the  materials,  labor,  and 
energy  costs  based  on  the  usage  factors 
submitted  by  AJ  Works  in  its 
questionnaire  responses.  Consistent 
with  our  methodology  used  in 
Persulfates  Fourth  Review  Final,  we 
then  applied  this  value  to  the  reported 
consumption  amounts  of  ammonium 
persulfates  used  in  the  production  of 
potassium  and  sodium  persulfates. 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the 
2000-2001  average  rate  for  industrial 
consumption  as  published  in  the 
Government  of  India's  Planning 
Commission  report.  The  Working  of 
State  Electricity  Roards  &■  Electricity 
Departments  Annual  Report  (2001-02). 
For  further  discussion,  see  the  FOP 
Memo. 

To  value  water,  we  relied  on  public 
information  reported  in  the  October 
1997  publication  of  Second  Water 
Utilities  Data  Rook:  Asian  and  Pacific 
Region.  To  value  coal,  we  relied  on 
import  prices  contained  in  the  March 
2001  annual  volume  of  Monthly 
Statistics.  We  adjusted  the  values  to 
reflect  inflation  up  to  the  POR  using  the 
WPI  published  by  the  IMF. 

For  the  reported  packing  materials — 
polyethylene  bags,  woven  bags, 
polyethylene  sheet/film  and  liner, 
fiberboard,  paper  bags,  and  wood 
pallets — we  relied  upon  Indian  import 
data  from  the  Monthly  Statistics. 

We  made  adjustments  to  account  for 
freight  costs  between  the  suppliers  and 
AJ  Works'  manufacturing  facilities  for 
each  of  the  factors  of  production 
identified  above.  In  accordance  with  our 
practice,  for  inputs  for  which  we  used 
GIF  import  values  from  India,  we 
calculated  a  surrogate  freight  cost  using 
the  shorter  of  the  reported  distances 
either  from  the  closest  PRC  ocean  port 
to  the  factory  or  from  the  domestic 
supplier  to  the  factory.  See  Final 
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Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China,  62  FR  61964,  61977 
(November  20,  1997)  and  the  Court  of 
Appeals  for  the  Federal  Cfrcuit's 
decision  in  Sigma  Corp.  v.  United 
States,  117  F.3d  1401  (Fed.  Cir.  1997). 

For  factory  overhead,  selling,  general, 
and  administrative  expenses  (SG&A), 
and  profit,  we  relied  on  the  experience 
of  a  producer  of  identical  merchandise, 
Gujarat  Persalts  (P)  Ltd.  (Gujarat),  as 
reflected  in  its  2000-2001  financial 
statements.  3  See  the  FOP 
Memo.  Consistent  with  our  practice,  we 
did  not  rely  on  the  2001-2002  financial 
statements  of  a  producer  of  comparable 
merchandise  (i.e..  National  Peroxide 
Ltd.),  as  requested  by  the  petitioner, 
because  this  producer  did  not  produce 
persulfates  during  its  fiscal  year.^  See 
Persulfates  Fourth  Review  Final  and 
accompanying  decisionmemorandum  at 
Comments  8,  9,  and  10.  Because  the 
petitioner  has  provided  no  new 
information  which  would  cause  us  to 
reconsider  our  decision  on  this  issue, 
we  do  not  find  any  reason  to  alter  our 
decision  in  the  instant  review. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  period 
July  1,  2001,  through  June  30,  2002: 


Manufacturer/exporter 

Margin 
(percent) 

Shanghai  Ai  Jian  Import  &  Export 
Corporation  

0.00 

The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  the  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  not  later  than  30 
days  after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 


■<  Becjiuse  we  believe  that  SGfrA  labor  is  not 
classified  as  part  of  the  SG&A  costs  reflected  on 
Gujarat's  financial  statements,  we  have  accounted 
for  SG&A  labor  hours  by  calculating  a  dollar-per- 
MT  labor  hours  amount  and  adding  this  amount  to 
SG&A.  For  further  discussion,  see  the  July  31,  2003, 
memorandum  fhim  the  Team,  entitled  "U.S.  Price 
and  Factors  of  Production  Adjustments  for  the 
Preliminary  Determination." 

<  As  explained  in  Persulfates  Fourth  Review 
Final,  although  the  Department  generally  prefers 
data  which  is  more  contemporaneous  with  the  POR, 
contemporaneity  is  not  the  only  criterion  taken  into 
consideration.  The  D2partment's  NME  practice 
establishes  a  preference  for  selecting  surrogate 
value  sources  thai  are  producers  of  identical 
merchandise.  See  id. 


raised  in  the  case  briefs,  may  be  filed 
not  later  than  35  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  briefs,  within  120  days  of  the 
publication  of  these  preliminary  results. 

The  Department  will  determine  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
dfrectly  to  the  BCBP  upon  completion  of 
this  review.  The  final  results  of  this 
review  will  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  this 
review  and  for  future  deposits  of 
estimated  duties. 

For  assessment  purposes  in  this  case, 
we  do  not  have  the  information  to 
calculate  entered  value.  Therefore,  we 
have  calculated  importer-specific  duty 
assessment  rates  for  the  merchandise  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  and  dividing 
this  amount  by  the  total  quantity  of 
those  sales.  To  determine  whether  the 
duty  assessment  rates  were  de  minimis 
[i.e.,  less  than  0.50  percent),  in 
accordance  with  the  requirement  set 
forth  in  19  CFR  351.106(c)(2),  we 
calculated  importer-specific  ad  valorem 
ratios  based  on  the  EPs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for  Ai 
Jian  will  be  that  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  any  company  previously  found  to  be 
entitled  to  a  separate  rate  and  for  which 
no  review  was  requested,  the  cash 
deposit  rate  will  be  the  rate  established 
in  the  most  recent  review  of  that 
company;  (3)  the  cash  deposit  rate  for 
all  other  PRC  exporters  will  be  119.02 
percent,  the  PRC-wide  rate  established 
in  the  less  than  fair  value  investigation; 
and  (4)  for  all  other  non-PRC  exporters 
of  subject  merchandise  from  the  PRC  to 
the  United  States,  the  cash  deposit  rate 
will  be  the  rate  applicable  to  the  PRC 
exporter  that  supplied  that  non-PRC 
exporter.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 
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Notification  of  [nterested  Parties 

This  notice  si  ;rves  as  a  preliminary 
reminder  to  im  jorters  of  their 
responsibility  i  nder  19  CFR  351.402(f) 
to  file  a  certific  ite  regarding  the 

of  antidumping  duties 

^ ^         ion  of  the  relevant 

entries  during  itis  review  period. 
Failure  to  com[  ly  with  this  requirement 
could  result  in  he  Department's 
presumption  that  reimbursement  of 
antidumping  di  ities  occurred  and  the 
subsequent  assi  tssment  of  double 
antidumping  duties. 

This  administrative  review  is  issued 
and  published  n  accordance  with 
sections  751(a)l  1)  and  777(i)(l)  of  the 


Act. 


2003. 


trii  1 


Dated:  July  25 
(oseph  A.  Spet; 

Acting  Assistant 
Under  Secretary. 
[FR  Doc.  03-19516 

BILUNG  CODE  3510-  3S-P 


DEPARTMENT 


,  iecretaryfor  Grant  Aldonas. 
Filed  7-30-03:  8:45  am) 


OF  COMMERCE 


International  T^ade  Administration 

[A-588-046] 

Notice  of  Initiation  of  Antidumping 
Duty  Changed  Circumstances  Review: 
Poiychloroprei^e  Rubber  from  Japan 

AGENCY:  Imporl  Administration, 
International  T  ade  Administration, 
Department  of  i  Commerce. 
SUMMARY:  In  ac  :ordance  with  section 
751fb)  of  die  T<  riff  Act  of  1930.  as 
amended,  (die  Kc\)  and  19  CFR  351.216 
(2003),  Showa  )enko  Elastomers  K.K. 
(SDEL)  and  Showa  Denko  K.K.  (SDK) 
requested  that  1  he  Department  of 
Commerce  (the  Department)  conduct  an 
expedited  char  ^ed  circumstances 
review  of  the  antidumping  duty  finding 
on  polychlorop  rene  rubber  (PR)  from 
Japan.  In  respo  ise  to  this  request,  the 
Department  is  initiating  a  changed 
circumstances  :  eview  of  the  above- 
referenced  find  ing. 
EFFECTIVE  DATE   July  31,  2003. 
FOR  FURTHER  IN  FORMATION  CONTACT:  Zev 
Primor  or  Ron^d  Trentham,  AD/CVD 
Enforcement,  C  roup  II,  Office  4,  Import 
Administration!,  International  Trade 
U.S.  Department  of 
Commerce,  14ti  Street  and  Constitution 
Avenue,  NW,  V  Washington,  DC  20230; 
telephone  (202  482-4114  or  (202)  482- 
6320,  respectivsly 
SUPPLEMENTARY  INFORMATION: 


Background 

On  Decembe  ■ 
of  Treasury  pul  il 
Register  (38  FF 


6,  1973,  the  Department 
ished  in  the  Federal 
33593)  the  antidumping 


finding  on  PR  from  Japan,  On  June  17, 
2003,  SDEL  and  SDK  submitted  a  letter 
stating  that  they  are  the  successor-in- 
interest  to  Showa  DDE  Manufacturing 
KK  (SDEM)  and  DDE  Japan  Kabushiki 
Kaisha  (DDE  Japan)  and,  as  such, 
entitled  to  receive  the  same 
antidumping  treatment  as  these 
companies  have  been  accorded. 
Accordingly,  SDEL/SDK  requested  that 
the  Department  conduct  an  expedited 
changed  circumstances  review  of  the 
antidumping  duty  finding  on  PR  from 
Japan  pursuant  to  section  751(b)(1)  of 
the  Act  and  19  CFR  351.221(c)(3)(ii)  of 
the  Department's  regulations. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  PR,  an  oil  resistant 
synthetic  rubber  also  known  as 
polymerized  chlorobutadiene  or 
neoprene,  currently  classifiable  under 
items  4002.42.00,  4002.49.00, 
4003.00.00,  4462.15.21  and  4462.00.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  HTSUS  item 
numbers  are  provided  for  convenience 
and  for  U.S.  Burea  of  Customs  and' 
Border  Protection  (BCBP).  The 
Department's  written  descriptions  of  the 
scope  remain  dispositive. 

Initiation  of  Antidumping  Duty 
Changed  Circumstances  Review 

Pursuant  to  section  751(b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed  circumstances  review  upon 
receipt  of  information  concerning,  or  a 
request  from  an  interested  party  for  a 
review  of,  an  antidiunping  duty  finding 
which  shows  changed  circumstances 
sufficient  to  warrant  a  review  of  the 
order.  Information  submitted  by  SDEL/ 
SDK  regarding  a  change  in  ownership  of 
the  prior  SDEM/DDE  Japan  joint  venture 
shows  changed  circumstances  sufficient 
to  warrant  a  review.  See  19  CFR 
351.216(c)  (2003). 

In  antidumping  duty  changed 
circumstances  reviews  involving  a 
successor-in-interest  determination,  the 
Department  typically  examines  several 
factors  including,  but  not  limited  to, 
changes  in:  (1)  management;  (2) 
production  facilities;  (3)  supplier 
relationships;  and  (4)  customer  base. 
See  Bmss  Sheet  and  Strip  from  Canada: 
Notice  of  Final  Results  of  Antidumping 
Administrative  Review,  57  FR  20460, 
20462  (May  13. 1992)  {Canadian  Brass). 
While  no  single  factor  or  combination  of 
factors  will  necessarily  be  dispositive, 
the  Department  generally  will  consider 
the  new  company  to  be  the  successor  to 
the  predecessor  company  if  the  resulting 
operations  are  essentially  the  same  as 
those  of  the  predecessor  company.  See, 
e.g..  Industrial  Phosphoric  Acid  from 


Israel:  Final  Results  of  Changed 
Circumstances  Review,  59  FR  6944, 
6945  (February  14,  1994),  and  Canadian 
Brass,  57  FR  20460.  Thus,  if  the  record 
evidence  demonstrates  that,  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  predecessor  company,  the 
Department  may  assign  the  new 
company  the  cash  deposit  rate  of  its 
predecessor.  See,  e.g..  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway:  Final 
Results  of  Changes  Circumstances 
Antidumping  Duty  Administrative 
Review,  64  FR  9979,  9980  (March  1, 
1999).  Aldiough  SDEL/SDK  submitted 
information  indicating,  allegedly,  that 
with  respect  to  subject  merchandise,  it 
operates  in  the  same  manner  as  its 
predecessor,  SDEM/DDE  Japan,  that 
information  is  lacking  any  supporting 
documents.  See  Memoranda  from  Zev 
Primor  to  The  File  "Polychloroprene 
Rubber  from  Japan:  Request  for 
Additional  Information  for  Changed 
Circumstances  Review"  dated  June  30 
and  July  15,2003. 

Concerning  SDEL/SDK's  request  that 
the  Department  conduct  an  expedited 
antidumping  duty  changed 
circumstances  review,  the  Department 
has  determined  that  it  would  be 
inappropriate  to  expedite  this  action  by 
combining  the  preliminary  results  of 
review  with  this  notice  of  initiation,  as 
permitted  under  19  CFR 
351.221(c)(3)(ii).  Because  of  the  absence 
of  evidence  to  support  SDEL/SDK's 
claims,  the  Department  finds  that  an 
expedited  proceeding  is  impracticable. 
Therefore,  the  Department  is  not  issuing 
the  preliminary  results  of  its 
antidumping  duty  changed 
circumstances  review  at  this  time. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  antidumping  duty  changed 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and  19  CFR 
351.221(c)(3)(I).  This  notice  will  set 
forth  the  factual  and  legal  conclusions 
upon  which  our  preliminary  results  are 
based  and  a  description  of  any  action 
proposed  based  on  those  results. 
Pursuant  to  19  CFR  351.221(b)(4)(ii), 
interested  parties  will  have  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  In 
accordance  with  19  CFR  351.216(e),  the 
Department  will  issue  the  final  results 
of  its  antidumping  duty  changed 
circumstances  review  not  later  than  270 
days  after  the  date  on  which  the  review 
is  initiated. 

During  the  course  of  this  antidumping 
duty  changed  circumstances  review,  we 
will  not  change  the  cash  deposit 
requirements  for  the  merchandise 
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subject  to  review.  The  cash  deposit  will 
only  be  altered,  if  warranted,  pursuant 
to  the  final  results  of  this  review. 

This  notice  of  initiation  is  in 
accordance  with  sections  751(b)(1)  of 
the  Act  and  19  CFR  351.221(b)(1)  of  the 
Department's  regulations. 

Dated:  July  24.  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-19515  Filed  7-30-03;  8:45  am) 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.071003D] 

Marine  Mammals;  Notice  Announcing 
Preparation  of  an  Environmental 
Assessment  for  a  Take  Reduction  Plan 
for  the  Western  North  Atlantic  Coastal 
Stock  of  Bottlenose  Dolphins 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  announcing  preparation 

of  an  Environmental  Assessment(EA). 

SUMMARY:  NMFS  announces  its 
intention  to  prepare  a  draft  EA,  in 
accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA),  for 
the  development  of  a  Bottlenose 
Dolphin  Take  Reduction  Plan  (BDTRP) 
to  reduce  the  incidental  mortahty  and 
serious  injury  of  the  western  North 
Atlantic  coastal  stock  of  bottlenose 
dolphins  (bottlenose  dolphin)  in 
commercial  fisheries  to  below  the 
potential  biological  removal(PBR)level 
for  the  stock.  Through  a  previous  notice, 
NMFS  informed  the  public  of  the 
agency's  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 
NMFS  has  since  received  information 
indicating  that  in  this  case  an  EA  is  a 
more  appropriate  analysis  under  NEPA. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  information  on  the  comment 
period  for  the  EA. 

ADDRESSES:  For  additional  information 
on  the  BDTRP,  contact  Katie  Moore, 
NMFS  Soudieast  Regional  Office,  9721 
Executive  Center  Drive  N,  St. 
Petersburg,  FL  33702,  fax:  727-570- 
5517;  Brian  Hopper,  NMFS  Northeast 
Regional  Office,  One  Blackbiun  Drive, 
Gloucester,  MA  01930-2298,  fax:  978 
281-9394;  or  Tanya  Dobrzynski,  NMFS 
Office  of  Protected  Resources,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  fax:  301-713-0376. 


FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Moore,  phone:  727-570-5312;  or 
Tanya  Dobrzynski,  phone:  301-713- 
2322.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  4  p.m.  Eastern  time, 
Monday  through  Friday,  excluding 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

For  additional  information  on  western 
North  Atlantic  coastal  bottlenose 
dolphins,  refer  to  the  final  2002  Atlantic 
and  Gulf  of  Mexico  Marine  Mammal 
Stock  Assessment  Reports  (SARs).  The 
reports  can  be  accessed  via  the  Internet 

at:  http://www.nmfs.noaa.gov/prot res/ 

PR2/ 

Stock Assessment Program.html.  For 

more  information  on  the  BDTRP,  access 
the  BDTRP  site  at:  http:// 

www.nmfs.noaa.gov/prot res/PR2/ 

Healthhtml. 

On  July  22,  2002,  NOAA  Fisheries 
published  in  the  Federal  Register  a 
Notice  of  Intent  (NOI)  to  Prepare  an 
Environmental  Impact 
Statement(EIS)(67  FR  47772)  for  die 
development  of  a  BDTRP.  At  that  time, 
given  the  best  available  information, 
NMFS  believed  that  the  regulations  to 
implement  the  BDTRP  would  have  a 
significant  adverse  impact  on 
participants  in  the  related  fisheries,  as 
well  as  a  significant  beneficial  impact 
on  the  western  North  AUantic  coastal 
stock  of  botUenose  dolphin.  On 
September  19,  2002,  NMFS  published  a 
notice  reopening  the  comment  period 
for  an  additional  45  days  to  ensure  that 
the  public  had  ample  opportunity  to 
provide  comments.  Since  publication  of 
the  NOI,  NMFS  has  received  additional 
information  on  the  status  of  the  western 
North  Atlantic  Bottlenose  Dolphin  stock 
complex.  New  abundance  estimates 
indicate  an  increase  in  stock  abimdance 
and  an  associated  increase  in  potential 
biological  removal  (PBR)  for  6  of  the  8 
management  units  within  the  botUenose 
dolphin  stock  complex.  Because  of  this 
new  information,  NMFS  believes  that 
take  reduction  measures  necessary  to 
reach  PBR  are  much  less  likely  to 
significantly  impact  either  the  stock  or 
the  related  fisheries,  as  previously 
believed. 

Pursuant  to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA's) 
Administrative  Order  216-6,  when  the 
agency  determines  not  to  pursue  a 
proposed  action  after  a  notice  of  intent 
has  been  published,  a  second  notice 
should  be  published  to  inform  the 
public  of  the  change.  Through  this 


action,  NMFS  is  providing  notice  that  it 
will  prepare  an  EA  rather  than  an  EIS 
as  previously  announced.  The  purpose 
of  an  EA  is  to  determine  whether 
significant  environmental  impacts  could 
result  from  a  proposed  action.  If  the 
action  is  determined  not  to  be 
significant,  the  EA  and  resulting 
Finding  of  No  Significant  Impact  will  be 
the  final  environmental  documents 
required  by  the  NEPA.  If  the  EA  reveals 
that  significant  environmental  impacts 
may  be  reasonably  expected  to  occur, 
then  the  agency  will  prepare  an  EIS. 
Through  comments  received  on  the  NOI 
for  the  EIS  and  the  associated  public 
review  process  for  the  draft  EA  and 
proposed  rule  to  implement  the  BDTRP, 
the  agency  will  receive  feedback  on  its 
determination  of  significance. 

NMFS  intends  to  develop  and 
implement  a  BDTRP  pursuant  to  section 
1 18  of  the  Marine  Mammal  Protection 
Act  (MMPA).  The  purpose  of  the 
proposed  action  is  to  reduce  the 
incidental  mortality  and  serious  injury 
of  the  western  North  AUantic  coastal 
stock  of  bottlenose  dolphins  in 
commercial  fisheries  to  below  the  PBR 
level  for  the  stock.  The  BDTRP  will 
address  mortality  and  serious  injur}'  of 
western  North  Atlantic  coastal 
bottlenose  dolphins  incidentally  taken 
in  the  following  Category  I  and  II 
commercial  fisheries:  Mid-Atlantic 
coastal  gillnet;  North  Carolina  inshore 
gillnet;  Southeast  Atlantic  gillnet; 
Southeastern  U.S.  Atlantic  shark  gillnet; 
Atlantic  blue  crab  trap/pot;  Mid- 
Atlantic  haul/beach  seine;  North 
Carolina  long  haul  seine;  North  Carolina 
roe  mullet  stop  net;  and  Virginia  pound 
net.  The  take  reduction  plan  is  being 
developed  pursuant  to  the  process 
described  in  section  118(f)  of  the 
MMPA. 

SecUon  118(f)  of  the  MMPA  requires 
NMFS  to  convene  a  take  reducUon  team 
to  assist  in  the  recovery  and  prevent  the 
depletion  of  each  strategic  stock  that 
interacts  with  Category  I  or  D  fisheries. 
The  western  North  Atlantic  coastal 
stock  of  bottlenose  dolphins  is  a 
strategic  stock.  For  more  information 
about  the  stock,  consult  the  SAR,  as 
described  in  the  Electronic  Access 
portion  of  this  notice.  Strategic  status 
was  initially  assigned  because  the  stock 
is  designated  as  depleted  under  the 
MMPA  as  a  result  of  a  large-scale 
mortality  event  that  occurred  in  1987- 
1988  (58  FR  17789,  Apiil  6,  1993).  The 
stock  also  qualifies  as  strategic  because 
mortality  and  serious  injury  of  this  stock 
incidental  to  commercial  fishing 
exceeds  the  PBR  level  of  the  stock. 

The  immediate  goal  of  a  take 
reduction  plan  for  a  strategic  stock  of 
marine  mammals  is  to  reduce,  within  6 
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Public  Scoping  tTocess 

The  BDTRT  w  as  established  on 
November  7,  20  )1.  A  Federal  Register 
notice  announc  ng  the  convening  of  the 
BDTRT  and  its  first  meeting  was 
published  on  October  24,  2001  (66  FR 
53782).  The  Tea  m  met  a  total  of  five 
times  before  del  ivering  consensus 
recommendatio  is  for  the  BDTRP  to 
NMFS  on  May  : .  2002,  and  also  met  in 
April  2003  to  review  updated  bottlenose 
dolphin  abunda  ace  information  and  to 
augment  the  ori  jinal  recommendations 
where  they  did  lot  meet  the  statutory 
requirements  of  the  MMPA.  The  dates  of 
the  six  meeting!  were:  November  7-8, 
2001:  January  2  1-25,  2002;  February 
27-March  1,  2002:  March  27-28.  2002: 
April  23-25,  20  )2:  and  April  1-3,  2003. 
Team  meetings  were  open  to  the  public 
and  a  public  comment  period  was  held 
following  each  i  lay  of  meetings. 
Additionally,  N  vlFS  held  three  public 
meetings  with  p  otential  Team  members 
and  other  inters  sted  members  of  the 
pubhc  on  May  :  5-16,  2001:  July  11-12, 
2001:  and  Nove  nber  6, 2001.  No 
additional  scop  ng  meetings  are 
scheduled. 


NMFS  hired  a  commercial  fisheries 
liaison  to  engage  the  commercial  fishing 
sector  by  sharing  information  about  the 
purpose  of  the  Team,  meeting  dates  and 
locations,  and  the  discussion  topics  for 
upcoming  meetings.  The  liaison  used 
dockside  visits,  commercial  fishing 
publications,  and  a  commercial  fishing 
expo  to  disseminate  the  information. 
NMFS  generated  and  distributed  a  fact 
sheet  about  the  Team  and  upcoming 
Team  meetings,  developed  a  Web  site 
regarding  the  issue,  and  used  mail  and 
electronic  mail  to  distribute  information 
about  meeting  logistics  and  summaries 
to  over  200  interested  persons. 

Analysis  of  Alternatives 

NMFS  will  be  analyzing  alternatives 
that  are  reasonably  expected  to  reduce 
mortality  and  serious  injury  of  western 
North  Atlantic  coastal  bottlenose 
dolphins  to  less  than  the  PBR  level 
within  6  months  of  implementation  of 
the  BDTRP.  NMFS  will  be  analyzing  all 
reasonable  alternatives,  which  include  a 
status  quo  alternative  and  the 
recommendations  submitted  by  the 
Team.  The  Team's  recommendations 
can  be  obtained  by  contacting  Katie 
Moore  or  Tanya  Dobrzynski  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

NMFS  will  provide  an  opportunity  for 
comment  on  the  draft  EA  in  conjunction 
with  publication  of  the  proposed 
regulations  to  implement  the  BDTRP.  At 
that  time,  NMFS  will  also  consider 
public  comments  received  during  the 
public  comment  period  on  the  NOI  to 
prepare  an  EIS  for  the  BDTRP. 

Dated:  (uly  25,  2003. 
Rebecca  Lent, 

Assistant  Administrator  for  Regulatory 
Programs,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-19521  Filed  7-30-03;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  072403B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Herring  Advisory  Panel  in  August,  2003. 
DATES:  The  meeting  will  held  on 
Wednesday,  August  20,  2003,  at  10  a.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  South  Portland,  363  Main 
Mall  Road,  South  Portland,  ME  04106; 
telephone:  (207)  775-6161. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  The  panel 
will  review  progress  to  date  on 
development  of  alternatives  for  analysis 
in  Amendment  1  to  the  Herring  Fishery 
Management  Plan  (FMP).  They  will  also 
develop  Advisory  Panel 
recommendations  for  the  Herring 
Committee  to  consider  regarding  the 
range  of  alternatives  for  analysis  in 
Amendment  1 . 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  July  25,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-19518  Filed  7-30-03:  8:45  am) 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  072403A] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council) 
Improved  Retention/Improved 
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Utilization  Technical  Committee  will 
meet  in  Seattle,  WA. 

DATES:  The  meetings  will  be  held  on 
August  25,  26,  2003,  from  9  a.m.  to  5 
p.m.,  and  August  27,  2003,  from  9  a.m. 
to  noon. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE,  Building  9 
(Auditorium),  Seattle,  WA  98115. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Council  staff.  Phone:  907-271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  is  scheduled  to  discuss 
implementation  aspects  of  a  minimum 
groundfish  retention  standard,  and 
development  of  fishery  cooperatives, 
including  the  following:  (1)  review 
action  on  Amendment  C  and  discuss 
implementation  issues;  (2)  ID  options  to 
achieve  pollock  maximum  retainable 
bycatch  allowance  (adjustment) 
objectives;  (3)  discuss  and  develop 
options  for  the  <125'  Head  &  Gut  boats; 
and  (4)  review  discussion  paper/ 
alternatives/analj'tical  approach  for 
Amendment  A  and  provide  jj 

recommendations  in  October. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  pubfic  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  July  25,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-19517  Filed  7-30-03;  8:45  am] 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.061003A] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Groundfish  of  the 
Gulf  of  Alaska;  Exempted  Fishing 
Permit 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  an  Exempted 
Fishing  Permit  (EFP). 

SUMMARY:  NMFS  announces  the 
issuance  of  EFP  03-01  to  Mr.  John 
Gauvin,  principal  investigator,  and  Mr. 
Brent  Paine,  Executive  Director  of  the 
United  Catcher  Boats  Association 
(applicants).  The  EFP  authorizes  the 
applicants  to  conduct  an  experiment  in 
the  Bering  Sea  that  will  test  the 
effectiveness  of  salmon  excluder  devices 
to  reduce  salmon  bycatch  rates  in  the 
pollock  trawl  fishery  without 
significantly  lowering  catch  rates  of 
pollock.  This  EFP  is  necessary  to 
provide  information  not  otherwise 
available  through  research  or 
commercial  fishing  operations.  The 
intended  effect  of  this  action  is  to 
promote  the  purposes  and  policies  of 
the  Magnuson-Stevens  Fisher}' 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
ADDRESSES:  Copies  of  the  EFP  and  the 
Environmental  Assessment  (EA) 
prepared  for  the  EFP  are  available  from 
Lori  J.  Durall,  Alaska  Region,  NMFS, 
P.O.  Box  21668,  Juneau,  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  907-586-7228  or 
melahie.brown@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
authorizes  the  issuance  of  EFPs  to  fish 
for  groundfish  in  a  manner  that  would 
otherwise  be  prohibited  under  existing 
regulations.  The  procedures  for  issuing 
EFPs  are  set  out  at  50  CFR  679.6  and 
600.745(b). 

On  April  15,  2003,  NMFS  announced 
in  the  Federal  Register  the  receipt  of  an 
apphcation  for  an  EFP  (68  FR  18187). 
The  applicants  requested  authorization 
to  test  the  effectiveness  of  salmon 
excluder  devices  intended  to  reduce 
salmon  bycatch  rates  in  the  pollock 
trawl  fishery,  without  reducing  the 
catch  of  pollock.  The  purpose  of  this 
research  is  to  assist  industry  in 
developing  gear  modifications  that  will 


reduce  the  bycatch  of  salmon  in  the 
pollock  fishery  in  the  Bering  Sea.  This 
EFP  will  provide  information  not 
otherwise  available  through  research  or 
commercial  fishing  operations  because 
it  is  not  economically  feasible  for 
vessels  to  participate  in  an  experiment 
of  this  extent  and  rigor  during  the 
commercial  fisheries. 

The  Regional  Administrator  has 
approved  the  EFP  application  and  has 
issued  EFP  03-01  to  the  applicants. 
Details  of  the  experiment  are  in  the 
environmental  assessment  prepared  for 
this  action  (see  ADDRESSES).  The 
experiment  will  take  place  in  two  parts 
to  allow  for  testing  of  devices  specific  to 
chum  salmon  and  chinook  salmon  for 
approximately  12-15  days  each.  The 
chum  salmon  field  test  portion  of  the 
EFP  is  expected  to  occur  mid-September 
through  October  2003.  The  chinook 
salmon  excluder  test  is  expected  to 
occur  January  20,  2004,  through  March 
31.  2004.  The  location  for  the  test  will 
be  the  common  areas  for  catcher  vessels  - 
to  fish  for  pollock  in  the  Bering  Sea  at 
those  times  of  the  year. 

In  order  to  conduct  the  test  in 
accordance  with  the  experimental 
design  developed  in  cooperation  with 
NMFS  Alaska  Fisheries  Science  Center, 
the  applicants  are  exempted  from 
several  groundfish  fisheries  regulations 
at  50  CFR  part  679.  Salmon  taken  during 
the  experiment  will  not  be  counted 
toward  the  chinook  and  non-chinook 
bycatch  limits  under  50  CFR 
679.21(e)(l)(vii)  and  (viii).  The  majority 
of  the  non-chinook  salmon  taken  is 
chum  salmon.  The  taking  of  salmon 
during  the  experiment  is  crucial  for 
determining  the  effectiveness  of  the 
device.  The  potential  exists  that  the 
amount  of  pollock  trawl  salmon  bycatch 
taken  by  the  industry-  during  the  EFP 
period  will  approach  or  exceed  the 
salmon  bycatch  limits.  The  additional 
salmon  taken  during  the  experiment 
would  create  an  additional  burden  on 
the  pollock  trawl  industry',  if  the  EFP 
salmon  is  courited  toward  the  salmon 
bycatch  limits. 

Groundfish  taken  under  the  EFP  will 
not  be  applied  to  the  total  allowable 
catch  (TAC)  limit  specified  in  the 
aimuai  harvest  specifications  (§679.20). 
The  amount  taken  is  expected  to  result 
in  total  harvests  well  below  the   - 
acceptable  biological  catch  (ABC) 
amounts  for  the  BSAI.  The  applicants 
have  also  requested  an  exemption  from 
closures  of  the  Chinook  Salmon  Savings 
Area  and  the  Chum  Salmon  Savings 
Area.  (§§679.21(e)(7)(vii)  and  (viii),  and 
679.22(a)(10)).  The  experiment  must  be 
conducted  in  areas  of  salmon 
concentration  to  ensure  a  sufficient 
sample  size.  Known  concentrations  of 
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participation  will  retain  all  pollock  and 
may  retain  other  groundfish  species  in 
accordance  with  the  maximum 
retainable  incidental  catch  amounts  at 
§  679.20(e)  and  (f),  using  only  pollock  as 
the  basis  species. 

Approximately  200  chum  salmon  and 
30  chinook  salmon  are  required  to 
support  the  experiment,  well  below  the 
BSAl  limits  of  33,000  chinook  salmon  in 
2003,  29,000  chinook  salmon  in  2004, 
and  the  aimual  limit  of  42,000  non- 
chinook  salmon  (§679.21(e)(l)(vii)  and 
(viii)).  The  authorized  salmon  bycatch 
for  this  experiment  is  2,183  non- 
chinook  salmon  and  217  chinook 
salmon.  This  is  above  the  amount 
needed  to  support  the  experiment,  but 
is  necessary  to  ensure  the  experiment  is 
not  prematurely  ended  before  a 
sufficient  amount  of  data  are  collected 
under  conditions  of  higher  than 
expected  rates  of  salmon  bycatch.  If  the 
salmon  is  of  acceptable  quality,  the 
salmon  bycatch  will  be  retained  for  the 
Prohibited  Species  Donation  Program 
under  §  679.26.  Otherwise,  the  salmon 
will  be  discarded  in  accordance  with 
§  679.21(b). 

The  Regional  Administrator  may 
terminate  the  experiment  if  the 
groundfish  or  salmon  bycatch  limits 
specified  in  the  permit  are  exceeded.  To 
ensure  no  likelihood  of  adverse  effects 
on  Steller  sea  lions,  the  experiment  may 
not  be  conducted  in  Steller  sea  lion 
protection  areas  that  are  closed  to 
pollock  trawling  (68  FR  204,  January  2, 
2003,  corrected  68  FR  24615,  May  8, 
2003),  except  as  provided  for  in  the 
SCA.  A  final  report  of  the  result  of  the 
experiment  will  be  made  available  to 
the  public  at  the  end  of  2004. 

Failvue  of  the  permittees  to  comply 
with  the  terms  and  conditions  of  the 
EFP  and  all  applicable  provisions  of  50 
CFR  parts  600  and  679,  the  Magnuson- 
Stevens  Act,  or  any  regulations 
promulgated  thereunder,  or  any  other 
applicable  laws,  may  be  grounds  for 
revocation,  suspension,  or  modification 
of  this  permit  as  well  as  civil  or  criminal 
sanctions  imposed  under  those  laws. 

Classification 

This  action  is  exempt  from  review 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (RFA).  The 
analytical  requirements  of  the  RFA  are 
inapplicable  because  prior  notice  and 
opportunity  for  public  comment  are  not 
required  for  this  notification. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  July  25,  2003. 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  03-19520  Filed  7-30-03;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Availability  of  the  Ground- 
Based  MIdcourse  Defense  Extended 
Test  Range  Final  Environmental 
Impact  Statement 

agency:  Missile  Defense  Agency, 

Department  of  Defense  and  Federal 

Aviation  Administration,  Department  of 

Transportation. 

ACTION:  Correction  notice  for  the  notice 

of  availability. 

SUMMARY:  This  notice  amends  the  notice 
published  in  the  Federal  Register  on 
July  15,  2003,  (68  FR  41784)  on 
"Ground-Based  Midcourse  Extended 
Test  Range  Environmental  Impact 
Statement  Notice  of  Availability 
(NOA)."  This  notice  revises  the 
published  closure  date  to  reflect  the 
original  NOA  publication  date  in  the 
Federal  Register  by  the  U.S. 
Environmental  Protection  Agency  on 
July  11,  2003  (68  FR  41338).  The 
corrected  NOA  closure  date  is  August 
11,  2003.  All  other  information  remains 
unchanged. 

DATES:  A  Record  of  Decision  will  be 
issued  no  earlier  than  30  days  from  July 
11.2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Mr.  Rick  Lehner,  MDA 
Director  of  Communications  at  (703) 
697-8997. 

Dated:  July  24,  2003. 
L.M.  Bynum, 

Alternate  OSD  Federal  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  03-19451  Filed  7-30-03;  8:45  am] 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Quarantining  Guidance 
for  the  Severe  Acute  Respiratory 
Syndrome  (SARS)  Epidemic  will  meet 
in  open  session  September  15,  2003, 
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from  0930-1200  and  from  1300-1500. 
The  Task  Force  will  meet  at  SAIC,  4001 
N.  Fairfax  Drive,  Suite  500,  Arlington, 
VA.  The  Task  Force  will  review  the 
impact  quarantining  may  have  on  DoD 
planning  and  operations  by  preventing 
the  flow  of  personnel  and  material  to 
areas  of  concern,  eroding  relationships 
with  host  countries,  and  impacting  our 
forces  through  anxieties  about  family 
members. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate  the 
Department's  ability  to  provide 
information  to  integrate  public  health 
needs,  on  behalf  of  national  security. 
Specifically,  the  Task  Force  will  review: 
Existing  doctrine  and  processes  by 
which  quarantine  policy  is  generated; 
required  cooperation  with  non-DoD 
agencies  and  non-U.S.  government 
entities,  including  other  countries;  the 
capacity  of  local  commanders  to  rapidly 
survey  disease  status,  and  establish 
need,  ways  and  means  for  quarantine  in 
relation  to  their  assigned  missions; 
methods,  technologies  and  doctrine  to 
allow  safe  transport  of  personnel 
through  quarantine  areas,  and 
restriction  of  movement  where  needed; 
sample  scenarios;  coordination  and 
allocation  of  DoD  and  non  DoD 
resources  to  combat  SARS; 
identification  and  tracking  of 
individuals  potentially  exposed  to 
SARS;  and  features  of  the  SARS 
guidance  which  may  be  applicable  to 
future  infectious  disease  outbreaks. 

FOR  FURTHER  INFORMATION  CONTACT:  CDR 
David  Waugh,  USN,  Defense  Science 
Board,  3140  Defense  Pentagon,  Room 
3D865,  Washington,  DC  20301-3140, 
via  e-mail  at  david.waugh@osd.mil,  or 
via  phone  at  (703)  695-4158. 

SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  who  wish  to  attend  the 
meeting  must  contact  CDR  Waugh  no 
later  than  September  5,  2003,  for  further 
information  about  admission  as  seating 
is  limited.  Additionally,  those  who  wish 
to  make  oral  comments  or  deliver 
written  comments  should  also  request  to 
be  scheduled,  and  submit  a  written  text 
of  the  comments  by  September  5,  2003, 
to  allow  time  for  distribution  to  Task 
Force  members  prior  to  the  meeting. 
Individual  oral  comments  will  be 
limited  to  five  minutes,  with  the  total 
oral  comment  period  not  exceeding  30 
minutes. 


Dated:  July  23,  2003. 

Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-19450  Filed 7-30-03;  8:45  am] 

BILUNG  CODE  5001 -OS-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Notice  of  Availability  (NOA)  of  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Transformation  of  the  2d 
Armored  Cavalry  Regiment  (ACR)  and 
Installation  Mission  Support,  Joint 
Readiness  Training  Center  (JRTC)  and 
Fork  Polk,  LA,  and  Long-Term  Military 
Training  Use  of  KIsatchie  National 
Forest  Lands 

agency:  Department  of  the  Army,  DOD; 
Forest  Service,  USDA;  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army, 
the  USDA  Forest  Service,  and  the 
Federal  Aviation  Administration  (FAA) 
announce  the  availability  of  the  DEIS  for 
the  Transportation  of  the  2d  Armored 
Cavalry  Regiment  and  Installation 
Mission  Support,  Joint  Readiness 
Training  Center  (JRTC)  and  Fort  Polk, 
Louisiana,  and  Long-Term  Military 
Training  Use  of  Kisatchie  National 
Forest  Lands.  The  DEIS  evaluates 
environmental  impacts  associated  with 
the  Army's  proposal  for  implementation 
force  transformation  and  mission 
capability  enhancements  at  the 
installation  and  at  England  Industrial 
Airpark,  along  with  long-term  military 
training  use  of  Kisatchie  National  Forest 
lands.  The  Army's  proposed  action 
involves  fielding  of  new  vehicles  and 
equipment;  construction  and 
improvement  of  firing  ranges,  roads, 
stream  crossings,  and  support  facilities; 
land  use  agreements  and  leases;  training 
and  deployment  of  Army  troops;  and 
continued  environmental  stewardship. 
In  addition,  the  DEIS  considers  a  Forest 
Service  proposal  to  thin  approximately 
21,500  acres  of  upland  pine  stands  on 
the  Vernon  Unit,  Calcasieu  Ranger 
District  of  the  Kisatchie  National  Forest 
to  improve  habitat  conditions  for  the 
endangered  red-cockaded  woodpecker. 
The  FAA  proposes  to  approve 


amendment  of  the  Alexandria 
International  Airport  Layout  Plan  as 
influenced  by  proposed  Army  projects 
and  activities  at  England  Industrial 
Airpark. 

DATES:  The  comment  period  for  the 
DEIS  will  end  45  days  after  publication 
of  the  NOA  in  the  Federal  Register  by 
the  U.S.  Environmental  Protection 
Agency. 

ADDRESSES:  Written  comments  or 
requests  for  copies  of  the  DEIS  may  be 
submitted  to:  Dan  Nance,  Fort  Polk 
Public  Affairs  Office,  7073  Radio  Road, 
Fort  Polk,  LA  71459-5342;  phone:  (337) 
531-7203;  fax:  (337)  531-6041;  e-mail: 
eis@poIk.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  DEIS  may  be 
directed  to:  Stacy  Basham-Wagner,  Joint 
Agency  Liaison,  Attention:  AFZX-PW- 
E  (Basham-Wagner),  1799  23rd  Street, 
Fort  Polk,  LA  71459;  telephone  (337) 
531-7458,  fax:  (337)  531-2627. 
SUPPLEMENTAL  INFORMATION:  In  support 
of  Army  initiatives  to  meet  evolving 
security  requirements,  the  Army  has 
designated  the  2d  ACR  to  transform  as 
an  element  of  the  Interim  Force  to  the 
2d  Cavalry  Regiment,  a  medium-weight 
force  that  will  be  strategically 
responsive  and  more  rapidly  deployable 
by  air.  In  addition  to  transformation  of 
the  2d  ACR,  other  Interim  Force  imits 
stationed  at  other  Army  installations 
virould  participate  in  exercises  at  JRTC 
and  Fort  Polk  on  a  rotational  basis.  To 
these  ends,  the  Army  proposes  to 
implement  force  transformation  and 
installation  mission  support  activities  at 
the  JRTC  and  Fort  Polk  with  respect  to 
home  station  training  (maneuver  and 
gunnery  exercises  for  Army  units 
assigned  to  Fort  Polk),  rotational  unit 
exercises,  and  facilities  construction. 
The  Army  also  proposes  renewal  of  a 
Special  Use  Permit  agreement  with  the 
Forest  Service  for  continued  use  of 
Kisatchie  National  Forest  lands  to 
support  military  training.  The  areas  of 
the  Kisatchie  National  Forest  proposed 
for  Army  use  are  known  as  the  Intensive 
Use  Area  and  Limited  Use  Area  of  the 
Vernon  Unit,  Calcasieu  Ranger  District 
and  the  Special  Limited  Use  Area  (also 
known  as  Horse's  Head)  of  the  Kisatchie 
Ranger  District. 

Proposals  for  installation  mission 
support  involve  20  construction  projects 
that  would  occur  on  Army  lands, 
national  forest  lands,  and  at  England  . 
Industrial  Airpark  in  Alexandria, 
Louisiana.  The  projects  include  13 
facilities  in  the  Fort  Polk  cantonment 
area,  digitization  and  expansion  of  the. 
Multi-Piu-pose  Range  Complex  on  Fort 
Polk's  main  post,  road  construction/ 
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Avenue.  Ruston;  Natchitoches  Parish 
Library.  431  Jefferson  Street, 
Natchitoches;  New  Orleans  Public 
Library  (Orleans  Parish).  21^  Loyola 
Avenue.  New  Orleans;  New  Orleans 
Public  Library  (Algiers  Point  Branch), 
725  Pelican  Avenue.  New  Orleans; 
Ouachita  Parish  Library.  1800  Stubbs 
Avenue.  Monroe;  Rapides  Parish 
Library.  411  Washington  Street. 
Alexandria;  Vernon  Parish  Library.  1401 
Nolan  Trace,  Leesville;  and  Shreve 
Memorial  Library  (Caddo  Parish).  424 
Texas  Street  (71101).  Shreveport. 
Louisiana.  The  DEIS,  as  well  as 
additional  information  concerning  the 
EIS  process,  may  be  reviewed  at  bttp:/ 
/notes.tetratech-ffx.com/PolkEIS.nsf. 

Dated:  July  24,  2003. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health).  OASAIIS-EJ. 
[FR  Doc.  03-19477  Filed  7-30-03;  8:45  am] 

e/lLING  code  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  following  invention  is 
assigned  to  the  U.S.  Government  as 
represented  by  the  Secretary  of  the  Navy 
and  is  made  available  for  licensing  by 
the  Department  of  the  Navy.  U.S.  Patent 
Application  Serial  Number  10/283.352 
entitled  "Nitrate-Hydrogen  Peroxide 
Chemical  Adducts  and  Use  Thereof." 

ADDRESSES:  Requests  for  copies  of  the 
Patent  Application  cited  should  be 
directed  to  the  Indian  Head  Division. 
Naval  Surface  Warfare  Center.  Code 
05T.  101  Strauss  Avenue.  Indian  Head, 
MD  20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head.  Technology 
Transfer  Office.  Naval  Surface  Warfare 
Center  Indian  Head  Division.  Code  05T, 
101  Strauss  Avenue.  Indian  Head.  MD 
20640-5035.  telephone  (301)  744-6111. 

Dated:  July  21.2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

(FR  Doc.  03-19499  Filed  7-30-03;  8:45  am] 

BILLING  CODE  3810-^F-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC03-716A-001,  FERC-716A] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Submitted  for  0MB 
Review 

luly  23,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3507  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507.  the  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  described  below  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  extension  of  the  current 
expiration  date.  Any  interested  person 
may  file  comments  directly  with  OMB 
and  should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  May 
16.  2003 (68  FR  26592-93) and  has 
made  this  notation  in  its  submission  to 
OMB. 

DATES:  Comments  on  the  collection  of 
information  are  due  by  August  20.  2003. 
ADDRESSES:  Address  comments  on  the 
collection  of  information  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Federal  Energy  Regulatory 
Commission  Desk  Officer.  The  Desk 
Officer  may  be  reached  by  fax  at  202- 
395-7285  or  by  e-mail  at 
pamelabeverly.  oira 
submission@omb.eop.gov. 

A  copy  of  the  comments  should  also 
be  sent  to  the  Federal  Energy  Regulatory 
Commission.  Office  of  the  Executive 
Director.  ED-30.  Attention:  Michael 
Miller.  888  First  Street  NE..  Washington, 
DC  20426.  Comments  may  be  filed 
either  in  paper  format  or  electronically. 
Those  persons  filing  electronically  do 
not  need  to  make  a  paper  filing.  For 
paper  filings,  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426  and  should  refer  to  Docket  No. 
IC03-716A-001. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect.  MS  Word.  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
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www.ferc.gov  and  click  on  "Make  an  E- 
filing."  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  am 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downlpaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERRIS  link.  For  user  assistance  contact 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676  or  for  TTY. 
contact  (202)  502-8659  or  the  Public 
Reference  at  (202)-8371.  or  by  e-mail  to 
public.reference.room@ferc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: , 
Michael  Miller  may  be  reached  by 
telephone  at  (202)502-8415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.gov. 
SUPPLEMENTARY  INFORMATION: 

Description 

The  information  collection  submitted 
for  OMB  review  contains  the  following: 

1.  Collection  of  Information:  FERC- 
71 6A  "Application  for  Transmission 
Services  under  section  211  of  the 
Federal  Power  Act." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.  1902-00168. 

The  Commission  is  now  requesting 
that  OMB  approve  a  three-year 
extension  of  the  expiration  date,  with  i)o 
changes  to  the  existing  collection.  The 
information  filed  with  the  Commission 
is  mandatory.  Requests  for  confidential 
treatment  of  the  information  are 
provided  for  under  §  388.112  of  the 
Commission's  regulations. 

4.  Necessity  of  the  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  824j  as 
amended  and  added  by  the  Energy 
policy  Act  of  1992  (Pub.  L.  102-468). 
The  Commission  uses  the  information 
collected  to  ensure  that  the 
requirements  set  forth  in  Section  211(a) 
of  the  FPA  have  been  met.  i.e.,  that  a 
request  for  transmission  service  has 
been  made  by  the  applicant  to  the 
transmitting  utility  at  least  60  days  prior 
to  filing  the  application  with  the 
Commission  and  that  all  affected  parties 
have  been  notified.  Specifically,  section 
211(a)  as  provided  for  by  the  Energy 
Policy  Act  of  1992,  authorizes  the 


Commission  to  issue  an  order  directing 
transmission  service  only  after  a  person 
applying  for  the  order  has  requested  the 
transmission  service  from  the 
transmitting  utility  at  least  60  days  prior 
to  applying  to  the  Commission.  Section 
211  allows  any  electric  utility.  Federal 
power  marketing  agency  or  any  other 
person  generating  electric  energy  for 
sale  or  resale  to  apply  for  an  order 
requiring  a  transmitting  utility  to 
provide  transmission  services  to  the 
applicant. 

The  applicant  is  required  to  provide 
a  form  of  notice  suitable  for  publication 
in  the  Federal  Register,  and  notify  the 
affected  parties.  The  Commission  uses 
the  information  to  carry  out  its 
responsibilities  under  part  II  of  the 
Federal  Power  Act.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  part  36. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  10  public 
utilities,  federal  power  marketing 
agencies  or  any  other  person  generating 
electric  energy  for  sale  or  resale  to  apply 
for  an  order  requiring  a  transmitting 
utility  to  provide  transmission  services 
to  the  applicant. 

6.  Estimated  Burden:  25  total  hours. 
10  respondents  (average).  1  response  per 
respondent.  2.5  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
respondents:  25  hours/2080  hours  per 
years  X  $117,041  per  year  =  $1,407.  The 
cost  per  respondent  is  equal  to  $141.00. 

Statutory  Authority:  Sections  211(a),  212. 
213(a)  of  the  FederalPower  Act,  16  U.S.C. 
824J-1,  and  sections  721-723  of  the  Energy 
Policy  Act  of  1992.  (PL.  102-486). 

Magalie  R.  Salas, 

Secretory. 

[FR  Doc.  03-19385  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-335-000] 

Calpine  Corporation  and  Otay  Mesa 
Generating  Company,  LLC;  Notice  of 
Application 

July  24,  2003. 

Take  notice  that  on  July  15,  2003, 
Calpine  Corporation  (Calpine)  and  Otay 
Mesa  Generating  Company,  LLC  (Otay 
Mesa)  (the  Applicants),  both  at  50  West 
San  Fernando  Street.  San  Jose. 
California  95113,  filed,  pursuant  to 
Section  3  of  the  Nattual  Gas  Act  (NGA) 


and  part  153  of  the  Commission's 
regulations,  an  application  in  Docket 
No.  CP03-335-000.  to  amend  the 
Section  3  authorization  and  Presidential 
Permit  issued  to  Otay  Mesa  in  Docket 
No.  CPOl-145-000  to  insert  Calpine's 
name  in  lieu  of  Otay  Mesa,  as  more  fully 
described  in  the  application.  This  filing 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwM'./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 

The  Applicants  state  that  Otay  Mesa's 
border  crossing  facilities  authorized  in 
Docket  No.  CPOl-1 45-000  are  located 
near  San  Diego,  California  at  the  United 
States/  Mexico  border  and  are  intended 
to  import  natural  gas  to  fuel  Otay  Mesa's 
new  power  generation  plant  located  1.5 
miles  north  of  the  border  crossing 
facilities.  Applicants  explain  that  Otay 
Mesa,  a  wholly-owned  subsidiary  of 
Calpine.  will  be  merged  with  and  into 
Calpine  as  part  of  an  internal 
restructuring  of  Calpine  assets  necessary 
to  secure  additional  financing. 
Applicants  further  state  that  Calpine 
will  be  the  successor  to  Otay  Mesa's 
interest  in  the  border  crossing  facilities 
with  no  change  in  the  terms  and 
conditions  of  the  Section  3 
authorization  and  Presidential  Permit. 

Applicants  also  state  that  they  did  not 
conclusively  determine  that  the  merger 
would  occur  until  July  9.  2003,  and  that 
the  merger  was  expected  to  occur  on  or 
about  July  16.  2003.  Section  3 
authorization  and  Presidential  Permit 
are  not  transferrable.  thus.  Applicants 
request  that  the  Commission  waive  the 
prior  authorization  requirements 
because  the  merger  and  the  collateral 
thus  provided  for  a  needed  bond  sale  is 
important  to  maintaining  the  financial 
strength  of  Calpine  and  constitute 
extraordinary  circumstances  which 
justify  the  requested  waiver. 

Any  questions  regarding  this 
application  should  be  directed  to  Daniel 
M.  Adamson.  Davis  Wright  Tremaine 
LLP.  1500  K  Street.  NW..  Suite  450. 
Washington.  DC  20005.  or  call  (202) 
508-6640  or  FAX  (202)  508-6699. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
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status  will  be 
maintained  bv  I 
Commission 
all  documents 
by  all  other  pa 
14  copies  of  fill 


Energy  Regulatpry  Commission,  888 
First  Street.  NE,  Washington,  DC  20426, 
a  motion  to  inti  trvene  in  accordance 
with  the  requir  ;ments  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulaiions  under  the  NGA  (18 
CFR  157.10).  AJperson  obtaining  party 
laced  on  the  service  list 
le  Secretary  of  the 

will  receive  copies  of 
iled  by  the  applicant  and 
ies.  A  party  must  submit 
igs  made  with  the 
Commission  an  d  must  mail  a  copy  to 
the  applicant  aj  id  to  every  other  party  in 
the  proceeding,  Only  parties  to  the 
proceeding  can  ask  for  coiul  review  of 
Commission  or  Jers  in  the  proceeding. 

However,  a  p  jrson  does  not  have  to 
intervene  in  on  ler  to  have  comments 
considered.  Th  s  second  way  to 
participate  is  b; '  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  ori  jinal  and  two  copies  of 
comments  in  si  pport  of  or  in  opposition 
to  this  project. '  "he  Commission  will 
consider  these  i  :omments  in 
determining  th(  (  appropriate  action  to  be 
taken,  but  the  f  ling  of  a  comment  alone 
will  not  serve  ti )  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  th  it  persons  filing 
comments  in  ojiposition  to  the  project 
provide  copies  sf  their  protests  only  to 
the  party  or  par  ties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  enviroru  lental  review  of  this 
project  should  j  ubmit  an  original  and 
two  copies  of  ti  eir  comments  to  the 
Secretary  of  the  Commission. 
Environmental  :ommenters  will  be 
placed  on  the  Commission's 
environmental  nailing  list,  will  receive 
copies  of  the  er  virorunental  documents, 
and  will  be  not:  fied  of  meetings 
associated  with  the  Commission's 
environmental :  eview  process. 
Environmental  :ommenters  will  not  be 
required  to  serv  e  copies  of  filed 
documents  on  i  11  other  parties. 
However,  the  n  )n-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  p  uties  or  issued  by  the 
Commission  (e)  cept  for  the  mailing  of 
environmental  locuments  issued  by  the 
Commission)  aj  id  will  not  have  the  right 
•to  seek  court  re  new  of  the 
Commission's  f  nal  order. 

The  Commission  may  issue  a 
preliminary  det  srmination  on  non- 
environmental   ssues  prior  to  the 
completion  of  i  s  review  of  the 
environmental  ispects  of  the  project. 

This  prelimir  ary  determination 
typically  consic  ers  such  issues  as  the 
need  for  the  pre  ject  and  its  economic 
effect  on  existir  g  customers  of  the 


applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-enviroiunental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  commimity 
and  landowner  impacts  fi-om  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Comment  Date:  August  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-19379  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP02-562-005] 

CenterPoint  Energy-Mississippi  River 
Transmission  Corporation;  Notice  of 
Compliance  Filing 

July  24.  2003. 

take  notice  that  on  July,18,  2003, 
CenterPoint  Energy-Mississippi  River 
Transmission  Corporation  (MRT) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1 , 
the  following  tariff  sheets  to  be  effective 
August  1,  2003: 

Forty-Eighth  Revised  Sheet  No.  5 
Forty-Eighth  Revised  Sheet  No.  6 
Forty-Fifth  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Corrunission's  order  issued  July  11,  2003 
in  Docket  Nos.  RP02-562-003  and 
RP02-562-004. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  30,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19395  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-336-O00] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

July  24,  2003. 

Take  notice  that  on  July  17,  2003, 
CenterPoint  Energy  Gas  "Transmission 
Company  (CEGT),  1111  Louisiana 
Street,  Houston,  Texas  77079  filed  in 
Docket  No.  CP03-336-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Federal  Energy  Regulatory 
Commission's  regulations  (18  CFR 
157.205  and  157.216)  under  the  Natural 
Gas  Act  (NGA)  for  authorization  to 
abandon  by  sale  and  transfer  certain 
facilities  in  Coal  and  Pontotoc  Counties 
in  Oklahoma,  under  CEGT's  blanket 
certificate  issued  in  Docket  Nos.  CB82- 
384-000  and  CP82-384-001,  pursuant 
to  section  7  of  the  NGA,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support 
atFERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

CEGT  states  that  it  intends  to 
abandon,  by  sale  and  transfer  at  net 
book  value  to  CenterPoint  Energy  Arkla 
(Arkla),  Lines  635-14  and  634-16. 
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CEGT  asserts  that  Line  635-14  consists 
of  10,266  feet  of  2-inch  diameter  (dia.) 
plastic  pipe  located  in  Coal  County, 
Oklahoma  and  Line  634-16  consists  of 
373  feet  of  1.3-inch  dia.  plastic  pipe 
located  in  Pontotoc  Coimty,  Oklahoma. 
CEGT  states  that  Arkla  will  incorporate 
these  lines  into  Arkla's  existing  low 
pressure  distribution  system  in 
Oklahoma. 

CEGT  states  that  facilities  were  sold  to 
Arkla  at  net  book  value  at  the  time  of 
sale,  which  was  $18,571.18  on 
December  31,2002. 

Any  questions  concerning  this  request 
may  be  directed  to:  Lawo-ence  O. 
Thomas,  Director,  Rate  and  Regulatory, 
CenterPoint  Energy  Gas  Transmission 
Company,  PO  Box  21734,  Shreveport, 
Louisiana  71151;  Tel.  (318)  429-2804, 
Fax  (318) 429-3133. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-19380  Filed  7-30-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-326-004,  RPOO-605- 
004,  and  RP02-39-006] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

July  24,  2003. 

Take  notice  that  on  July  18,  2003, 
Columbia  Gulf  Transmission  Compemy 
(Columbia  Gulf)  tendered  for  filing  as 


part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing, 
bearing  a  proposed  effective  date  of  July 
1,  2003,  and  tariff  sheets  listed  on 
Appendix  B  to  the  filing,  bearing  a 
proposed  effective  date  of  April  1,  2004. 

Columbia  Gulf  states  it  is  making  this 
filing  in  compliance  with  the 
Commission's  July  3,  2003  Order  (July  3 
Order)  in  the  above-referenced  dockets. 
Coliunbia  Gulf  explains  that  in  the  July 
3  Order,  the  Commission  held  that 
Columbia  Gulfs  October  28,  2002  filing 
to  comply  with  the  Commission's 
September  26,  2002  order,  was  generally 
in  compliance.  The  September  26  Order 
addressed  Columbia  Gulfs  requirement 
to  comply  with  Order  Nos.  637.  587-G, 
and  587-L.  Columbia  Gulf  further 
explains  that  the  July  3  Order  also 
required  that  Columbia  Gulf  make    • 
certain  compliance  changes  by  filing 
actual  tariff  sheets  within  15  days  of  the 
date  of  issuance  of  the  July  3  Order.  The 
Commission  directed  Columbia  Gulf 
that  those  tariff  sheets  should  have  a 
July  1,  2003  effective  date.  In  addition, 
Columbia  Gulf  explains,  the 
Commission  identified  other 
compliance  changes  that  were  to  have 
an  effective  date  of  April  1,  2004. 
Columbia  Gulf  states  that  these  revised 
tariff  sheets  reflect  the  changes  required 
by  the  Commission  in  the  July  3  Order. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  July  30,  2003. 

Magalie  R.  Salas,  '  • 

Secretary. 

[FR  Doc.  03-19393  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01 -76-006,  CP01 -77-006, 
RP01 -21 7-003,  and  CP01-15&-O03] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Compliance  Filing 

July  24.  2003. 

Take  notice  that  on  July  16,  2003, 
Dominion  Cove  Point  LNG,  LP.  (Cove 
Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets  and  requests 
an  effective  date  of  August  16,  2003: 

Third  Revised  Sheet  No. 229 
First  Revised  Sheet  No.230 
First  Revised  Sheet  No.  231 
First  Revised  Sheet  No.  232 
Second  Revised  Sheet  No.  233 
First  Revised  Sheet  No.  234 
First  Revised  sheet  No.  235 
First  Revised  Sheet  No.  236 
First  Revised  Sheet  No.  237 

Cove  Point  states  that  the  purpose  of 
the  filing  is  to  change  the 
interchangeability  indices  and 
adjustment  gas  as  recommended  by  the 
TIAX  study  that  was  required  by  the 
Amendment  to  the  January  2001 
Settlement  filed  in  Docket  No.  CPOl-76 
and  approved  by  the  Commission  on 
February  27,  2003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
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encou  -ages 


strongly 
Seel8CFR38!i 
instructions  on 
site  under  the 
Protest  Date 


electronic  filings. 
2001(a)(l)(iii)andthe 
the  Commission's  Web 
e-Filing"  link. 
July  28.  2003. 


Magalie  R.  Saiaa , 

Secretory. 

(FR  Doc.  03-193 

BILUNG  CODE  6717-|01-P 


7  Filed  7-30-03:  8:45  am) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0^50-000] 

Dominion  Trarismission,  inc.;  Notice  of 
Tariff  Filing 


July  24,  2003. 


tiat 


on  July  18,  2003. 
Transmission,  Inc.  (DTI) 
as  part  of  its  FERC 
Revised  Volume  No.  1, 

No.  1019,  with  an 
August  17,  2003. 
the  purpose  of  its  filing 
element  of  the  gas 
specific  itions  applicable  to  ail 
natu  ral  gas  by  DTI  by 
I  laximum  acceptable 
from  three  percent  to 


fil  ng 


S  leet 


thi  t 


i  fie  It 


<h 


thjt 


Take  notice 
Dominion 
tendered  for 
Gas  Tariff.  Thiijd 
First  Revised 
effective  date  o 

DTI  states 
is  to  revise  one 
quality 
receipts  of 
increasing  the 
level  of  nitroge:  i 
four  percent. 

DTI  explains 
quality  speci 
the  impending 
import  termina 
LNG,  LP.,  whi 
DTI. 

DTI  states 
will  facilitate  tl 
across  pipeline  i 
need,  promote 
of  natural  gas, 
inconsistency 
specifications 
pipelines  in  th« 

Any  person 
protest  said  fili 
to  intervene  or 
Federal 

888  First  Street 
20426,  in 
385,^11  of  the 
Regulations.  Al 
protests  must 
with  §154.210 
Regulations, 
by  the  Commisi 
appropriate  act 
not  serve  to 
the  proceeding! 
become  a  party 
intervene.  This 
review  at  the 
Reference  Roon  i 
the  Commissioi  i 


that  the  change  in 

ions  is  motivated  by 
eactivation  of  the  LNG 
of  Dominion  Cove  Point 
is  intercoimected  with 


b; 


the  proposed  change 
e  movement  of  gas 

in  response  to  market 
i  iccess  to  a  new  supply 

d  eliminate  an 
between  DTI's  quality 
a  nd  those  of  other 


11  ig: 


region, 
(^siring  to  be  heard  or  to 
should  file  a  motion 
protest  with  the 
Energy  Regulatory  Commission, 
NE.,  Washington,  DC 
accor  lance  with  §  385.214  or 
(Commission's  Rules  and 
such  motions  or 
filed  in  accordance 
)f  the  Commission's 
Protests  will  be  considered 
ion  in  determining  the 
on  to  be  taken,  but  will 
make  protestants  parties  to 
Any  person  wishing  to 
must  file  a  motion  to 
filing  is  available  for 
Ci^mmission  in  the  Public 
or  may  be  viewed  on 
's  Web  site  at  http:// 


MTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY',  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  30.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19396  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl<et  No.  RP02-361-011] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  of  Compliance  Filing 

July  24,  2003. 

Take  notice  that  on  July  21,  2003, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets: 

Fourtli  Revised  Sheet  No.  8 
Original  Siieet  No.  8.01 
Original  Sheet  No.  81 
Original  Sheet  No.  8/ 

Fourth  Revised  Sheet  No.  8  and 
Original  Sheet  No.  8.01  reflect  an 
effective  date  of  December  1,  2002. 
Original  Sheet  Nos.  81  and  8J  reflect  an 
effective  date  of  July  16,  2003. 

Gulfstream  states  that  it  is  making  this 
filing  in  compliance  with  the 
Commission's  June  9.  2003  order.  103 
FERC  §61.312.  Gulfstream  states  that 
the  tariff  sheets  filed  herewith 
implement  three  of  the  negotiated  rates 
approved  by  the  June  9,  2003  order. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  parties  on  the 
Official  Service  List  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  August  4.  ^003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19394  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-21 5-000] 

North  Hartland,  LLC,  Complainant,  v. 
Central  Vermont  Public  Service  Corp., 
Respondent;  Notice  of  Complaint 

luly  24.  2003. 

"Take  notice  that  on  July  22.  2003.  the 
North  Hartland.  LLC  (NHL)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  practice  and 
procedure,  18  CFR  385.206,  a  Complaint 
Requesting  Fast  Track  Processing.  NHL 
filed  the  Complaint  against  Central 
Vermont  Public  Service  Corporation 
(CV)  and  states  that  CV  has  refused  to 
comply  with  its  obligations  under  the 
Public  Utility  Regulatory  Policies  Act 
(PURPA).  Specifically,  it  alleges  CV  has 
refused  to  produce  avoided  costs  data 
and  CV  has  refused  to  purchase 
Qualifying  Facility  (QF)  offered 
electricity  from  a  QF  known  as  the 
North  Hartland  Hydroelectric  Project. 
P-2816. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partj' 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filirig  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc,gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  August  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19382  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EL03-21 6-000] 

Northeast  Utilities  Service  Company 
and  Select  Energy,  Inc.,  Complainant, 
V.  ISO  New  England  Inc.  and  New 
England  Power  Pool,  Respondent; 
Notice  of  Complaint 

July  24,  2003. 

Take  notice  that  on  July  23.  2003, 
Northeast  Utilities  Service  Company,  on 
behalf  of  the  Northeast  Utilities 
Operating  Company  (NUSCO)  and 
Select  Energy,  Inc.  (Select  Energy) 
tendered  for  filing  a  complaint  against 
ISO  New  England  hic.  (ISO-NE)  and 
New  England  Power  Pool  (NEPOOL) 
regarding  the  collection  and 
disbursement  of  the  transmission  loss 
component  of  the  locational  marginal 
prices  under  NEPOOL's  standard  market 
design  alleging  violations  of  the  Federal 
Power  Act  and  the  Commission's 
regulations. 

NUSCO  and  Select  Energy  state  that 
copies  of  this  filing  have  been  served  on 
ISO-NE,  NEPOOL,  and  affected  state 
regulatory  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  Ffrst  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  August  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19383  Filed  7-30-03;  8:45  am] 

BHXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-4-005] 

Northwest  Pipeline  Corporation;  Notice 
of  Amendment 

July  24,  2003. 

"Take  notice  that  on  July  14,  2003, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah.  84158.  filed  in  Docket  No. 
CP02-4-005,  an  application,  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
and  part  157  of  the  Federal  Energy 
RegtUatory  Commission's  regulations  to 
amend  the  certificate  of  public 
convenience  and  necessity  issued  June 
27.  2002.  in  Docket  Nos.  CP02-4-000 
and  -001,  as  amended  May  7.  2003.  in 
Docket  No.  CP02-002,  for  Northwest's 


Evergreen  Expansion  project.  This 
application  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vnvw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

By  this  application,  Northwest 
requests  the  Commission  to  approve  the 
following  changes  to  the  previously 
certificated  scope  of  work  for  the- 
Evergreen  Expansion  project:  (1)  The 
elimination  two  of  the  three  originally 
certificated  sound  walls  at  the  Sumas 
Compressor  Station  in  Whatcom 
County.  Washington;  (2)  the  elimination 
of  the  originally  certificated  installation 
of  smaller  replacement  pistons  on  one  of 
the  two  Clark  TCV-1 2  reciprocating 
compressor  units  at  the  Sumas 
Compressor  Station  "B"  plant;  (3)  the 
installation  of  a  check  valve  and  control 
system  modifications  to  partially 
automate  the  operation  of  the  two  Clark 
TCV-1 2  units  at  the  Sumas  Compressor 
Station  "B"  plant  in  series  mode;  and 
(4)  the  elimination  of  the  originally 
certificated  valve  assemblies  for 
potential  future  tie-ins  of  the  new 
Auburn  and  Covington  loop  pipelines, 
located  in  Pierce  and  King  Coimties, 
Washington  to  the  South  Seattle  and 
North  Tacoma  Laterals. 

Northwest  states  that  it  has  installed 
one  sound  wall  and  has  determined  that 
noise  levels  for  the  Sumas  Compressor 
Station  will  comply  with  applicable 
standards  without  installation  of  the 
other  two  certificated  sound  walls. 
Northwest  also  states  that  it  has 
installed  smaller  pistons  in  one 
compressor  and  has  determined  that 
foregoing  such  installation  in  the  other 
compressor  will  maximize  operational 
flexibility.  Additionally,  Northwest 
states  that  the  installation  of  facilities  to 
allow  the  compressor  units  to  nm  in 
series  mode  will  also  enhance 
operational  flexibility.  Further, 
Northwest  states  that  it  has  determined 
that,  since  the  South  Seattle  and  North 
Tacoma  laterals  are  already  connected 
to  Northwest's  mainline  facilities,  the 
certificated  tie-in  facilities  are  not 
required.  Finally,  Northwest  states  that 
the  proposed  modifications  will  not 
alter  the  certificated  capacity  for  the 
Evergreen  Expansion  Project,  and  that 
elimination  of  the  installation  of  the 
potential  tie-in  facilities  will  eliminate 
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approximately  JSIOO.OOO  of  costs  that 
otherwise  wou  d  be  rolled-in,  while,  for 
the  Sumas  Compressor  Station,  the  costs 
of  proposed  ne  w  control  facilities  will 
cost  reductions  for  the 
proposed  elimj  aation  of  certificated 
facilities. 

Northwest  rejquests  that  the 
Commission  is  me  the  amended 
certificate  ordet  by  September  15,  2003, 
so  the  proposei  I  modifications  for  the 
Sumas  Compre  ssor  Station  can  be 
completed  by  CIctober  1,  2003. 

Any  questioiis  concerning  this 
application  ma  y  be  directed  to  Gary  K. 
Kotter,  Manage  r.  Certificates  and  Tariffs- 
3Cl,  Northwesi  Pipeline  Corporation, 
PO  Box  58900,  Salt  Lake  City,  Utah 
841580900,  at  (BOl)  584-7117  or  fax 
(801)584-7764. 

There  are  twi  i  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  Fii  st,  any  person  wishing  to 
obtain  legal  sta  us  by  becoming  a  party 
to  the  proceedi  igs  for  this  project 
should,  on  or  b  jfore  the  comment  date 
stated  below,  fi  e  with  the  Federal 
Energy  Regulatjry  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  int(  ir\ene  in  accordance 
with  the  requir  iments  of  the 
Commission's  1  'ules  of  Practice  and 
Procedure  (18  ( IFR  385.214  or  385.211) 
and  the  Regulai  ions  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  p  aced  on  the  service  list 
maintained  by  he  Secretary  of  the 
Commission  an  d  will  receive  copies  of 
all  documents  I  i!ed  by  the  applicant  and 
by  all  other  paries.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding,  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  or  iers  in  the  proceeding. 

However,  a  p  ;rson  does  not  have  to 
intervene  in  or<  er  to  have  comments 
considered.  Thi   second  way  to 
participate  is  b; '  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  ori  ;inal  and  two  copies  of 
comments  in  si  pport  of  or  in  opposition 
to  this  project. '  'he  Commission  will 
consider  these  comments  in 
determining  th<  <  appropriate  action  to  be 
taken,  but  the  f  ling  of  a  comment  alone 
will  not  serve  ti )  make  the  filer  a  party 
to  the  proceedii  ig.  The  Commission's 
rules  require  th  Jt  persons  filing 
comments  in  o[  iposition  to  the  project 
provide  copies  sf  their  protests  only  to 
the  party  or  par  ties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environr  lental  review  of  this 
project  should  i  ubmit  an  original  and 
two  copies  of  tl  eir  comments  to  the 
Secretary  of  the  Commission. 


Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  Irom  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Protests  and  interventions  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Comment  Date:  August  8.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19378  Filed  7-30-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT95-1 1-004] 

Southern  Star  Central  Gas  Pipeline, 
Inc.;  Notice  of  Refund  Report 

July  24,  2003. 

Take  notice  that  on  June  5,  2003, 
Southern  Star  Central  Gas  Pipeline.  Inc. 
(Southern  Star),  formerly  Williams  Gas 


Pipelines  Central,  Inc.,  tendered  for 
filing  a  report  of  activities  regarding 
collection  of  Kansas  Ad  Valorem  taxes 
in  Southern  Star's  Docket  No.  GT95-11. 

Southern  Star  states  that  this  filing  is 
being  made  in  compliance  with  a 
Commission  order  directing  that  the 
pipelines  file  reports  concerning  their 
activities  to  collect  and  flow  through 
refunds  of  the  taxes  at  issue.  Southern 
Star  states  that  this  filing  reflects 
amounts  still  due  to  Southern  Star  in 
Docket  No.  GT95-11  as  a  result  of  the 
Kansas  Ad  Valorem  tax  refunds  ordered 
by  the  Commission  in  1993  and  related 
to  tax  payments  originally  made  in  1988 
and  after. 

Southern  Star  states  that  a  copy  of  its 
filing  was  served  on  all  parties  included 
on  the  official  service  list  maintained  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  31 ,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-19384  Filed  7-30-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-52-047] 

Southern  Star  Central  Gas  Pipeline, 
Inc.;  Notice  of  Refund  Report 

July  24,  2003. 

Take  noticie  that  on  June  5,  2003, 
Southern  Star  Central  Gas  Pipeline,  Inc. 
(Southern  Star),  formerly  Williams  Gas 
Pipelines  Central,  Inc.,  tendered  for 
filing  its  report  of  activities  regarding 
collection  of  Kansas  Ad  Valorem  taxes. 

Southern  Star  states  that  this  filing  is 
being  made  in  compliance  with 
Commission  order  issued  September  10, 
1997,  in  Docket  Nos.  RP97-369-000, 
et.al.  Southern  Star  states  that  the 
September  10  order  requires  first  settlers 
to  make  refunds  for  the  period  October 
3,  1983  through  June  28,  1988.  Southern 
Star  further  states  that  the  Commission 
directed  that  pipelines  file  reports 
concerning  their  activities  to  collect  and 
flow  through  refunds  of  the  taxes  at 
issue. 

Southern  Star  states  that  a  copy  of  its 
filing  was  served  on  all  parties  included 
on  the  official  service  list  maintained  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 


Protest  Date:  July  31,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-19398  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-551-000] 

Wisconsin  Gas  Company, 
Complainant,  v.  Viking  Gas 
Transmission  Company,  Respondent; 
Notice  of  Complaint 

July  23,  2003. 

"Take  notice  that  on  July  21,  2003, 
Wisconsin  Gas  Company  (Wisconsin 
Gas)  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  Complaint  Requesting 
Fast'  Track  Processing  against  Viking  - 
Gas  Transmission  Company  (Viking) 
pursuant  to  Section  5  of  the  Natural  Gas 
Act,  15  U.S.C.  717d,  and  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206. 

Wisconsin  Gas  alleges  that  Viking  has 
unduly  discriminated  against  Wisconsin 
Gas  by  refusing  to  enter  into  a 
negotiated  rate  agreement  with 
Wisconsin  Gas  similar  to  the  agreements 
Viking  entered  with  Northern  States 
Power  Company  (NSP),  to  whom 
Wisconsin  Gas  states  it  is  similarly 
situated,  and  who  was  Viking's  affiliate 
at  the  time  the  Viking-NSP  agreements 
were  executed  and  went  into  effect. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
WHTV. /erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filedelectronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filrng"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Com/nenf  Dafe.- August  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19397  Filed  7-30-03:  8:45  am] 

BILUNG  CODE  6717-<I1-I> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-40-003,  et  al.] 

American  Electric  Power  Company,  et 
al.;  Electric  Rate  and  Corporate  Filings 

)uly  22.  2003 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  American  Electric  Power  Company 

[Docket  Nos.  EC98-40-003.  ER98-2 7 70-004, 
and  ER98-2 786-004) 

Take  notice  that  on  July  17,  2003,  the 
Market  Monitor  filed  Market  Monitoring 
of  American  Electric  Power;  Twelfth 
Quarterly  Report  to  Federal  Energy 
Regulatory  Commission. 

Comment  Dote.- August  7,  2003. 

2.  The  Clark  Fork  and  Blackfoot,  LLC 

[Docket  No.  EG03-83-0001 

Take  notice  that  on  July  18,  2003,  The 
Clark  Fork  and  Blackfoot'.  LLC  (CFB) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  (CFB)  states  that  it  owns  and 
operates  a  hydroelectric  facility  with  a 
total  capacity  of  3  MW.  known  as  the 
Milltown  Dam  Facility  (located  near 
Missoula.  Montana). 

Com/ne/Jt  Dote:  August  12,  2003. 

3.  PPL  Electric  Utilities  Corporation 

(Docket  No.  EROO-1 7 12-003] 

Take  notice  that  on  July  17,  2003.  PPL 
Electric  Utilities  Corporation  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commissionl,^m  updated 
market  power  analysis  pursuant  to  the 
Commission's  order  in  Pennsylvania 
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Company,  80  FERC 


( n 


Power  &  Light 
161.053. 

PPL  Electric 
states  it  has  seiived 
on  the  parties 
service  list  in 
000. 

Comment  Ddte:  August  7,  2003. 

4.  California  Ir  dependent  System 
Operator  CorpDration 

[Docket  No.  ERO;  -683-003) 


Utilities  Corporation 
a  copy  of  this  filing 
the  Commission's 
docket  No.  ER97-3055- 


(ISO) 
ils 


Take  notice 
California  Indebendent 
Corporation 
addendum  to 
ER03-683-002 
filing  in  compl 
Commission  s 
issued  in  Docket 
103  FERC  1161 
served  copies 
entities  that  art 
list  for  this  pro  ;eed 

Comment 


tiatonjuly  18,  2003,  the 
System  Operator 
submitted  an 
filing  in  Docket  No. 
made  on  June  20.  2003 
ance  with  the 
Aav  30,  2003  Order 

No.  ER03-683-000, 
,  265.  The  ISO  states  it  has 
this  filing  upon  all 
on  the  official  service 


;cf 


Date 


ing. 
•August  8,  2003. 


5.  Mid  Americi  in  Energy  Company 


[Docket  No.  ERO 
Take  notice 
MidAmerican 
(MidAmerican 
its  Mav  7,  2003 
ER03-825-000 
Construction 
Reimbursemen 
Citv  of  Ames, 
30,2003. 

MidAmericai  i 
date  of  May  8 
with  Ames,  an( 
waiver  of  the 
requirement, 
served  a  copy 
Iowa  Utilities 
Commerce 
Dakota  Public 
Comment 


825-001 j 
that  on  July  17,2003, 
nergy  Company 
filed  an  amendment  to 
filing  in  Docket  No. 
concerning  a 
d  Expense 
Agreement  with  the 
I^wa  (Ames)  dated  April 


requests  an  effective 
003,  for  the  Agreement 
accordingly  seeks  a 
Cbmmission's  notice 
N^idAmerican  states  it  has 
the  filing  on  Ames,  the 
I  oard,  the  Illinois 
Con  mission  and  the  South 
Utilities  Commission. 
August  7,  2003. 


Date 


6.  Salko  Energ; 

(Docket  No.  ERO 
Take  notice 
Salko  Energy 


Services,  Inc. 

■1063-0001 
tbat  on  July  14,  2003, 


Notice  of 
based  rate  tarif 
Inc.,  states  that 
effective 
entered  into 
Comment 


Services,  Inc.,  filed  a 
Cancellation  of  its  market 

Salko  Energy  Services, 
it  was  dissolved 
Decenlber  31,  200,  and  has  not 
contracts  to  sell  power. 
August  1,  2003. 


an^ 


Date 

7.  National  Poi  ^er  Marketing  Company, 
LLC 


tiat 


[Docket  No.  ERO: 

Take  notice 
National  Powei 
LLC,  (National 
Cancellation  of 
tariff  to  be  effeqtive 
National  states 


-1073-000] 

on  July  10,  2003, 
Marketing  Company, 
filed  a  Notice  of 
its  market-based  rate 
January  1,  2002. 
that  it  has  not  used  its 


market-based  rate  authority  and  does 
not  foresee  entering  into  any  contracts 
to  sell  power. 

Comment  Date:  August  1,  2003. 

8.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03-1081-O00| 

Take  notice  that  on  July  17,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commissions'  regulations,  18  CFR 
35.12,  submitted  for  filing  an 
unexecuted  Interconnection  and 
Operating  Agreement  among  Otter  Tail 
Power  Company,  FPL  Energy  North 
Dakota  Wind  U  and  the  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  served  on  Otter  Tail  Power 
Company  and  FPL  Energy  Hancock 
County  Wind,  LLC. 

Comment  Date:  August  7,  2003. 

9.  Southern  California  Edison  Company 

[Docket  No.  ER03-1 082-000] 

Take  notice  that  on  July  17,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Service 
Agreement  for  Wholesale  Distribution 
Service  under  SCE's  Wholesale 
Distribution  Access  Tariff  and  an 
Interconnection  Facilities  Agreement 
(Agreements)  between  SCE  and  WM 
Energy  Solutions,  Inc.  (WMES).  SCE 
respectfully  requests  the  Agreements 
become  effective  on  July  8,  2003. 

WMES  states  that  it  intends  to 
develop  the  Simi  Valley  Landfill  Energy 
Project,  a  2.7  MW  gas  engine  generating 
facility  to  be  located  at  2801  North 
Madera  Road  in  Simi  Valley,  California 
(Simi  Valley  Landfill  Energy  Project). 
WMES  also  states  that  these  Agreements 
specify  the  terms  and  conditions  under 
which  SCE  will  interconnect  the  Simi 
Valley  Landfill  Energy  Project  to  its 
electrical  system  and  provide  wholesale 
Distribution  Service  for  up  to  2.56  MW 
of  power  produced  by  the  Project. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  WMES. 

Comment  Date:  August  7,  2003. 

10.  Southern  California  Edison 
Company 

[Docket  No.  ER03-1 083-000] 

Take  notice  that  on  July  17,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  revised  rate 
sheets  (Revised  Sheets)  to  the  Service 
Agreement  between  SCE  and  the  City  of 
Colton,  under  the  Wholesale 


Distribution  Access  Tariff,  FERC 
Electric  Tariff,  Original  Volume  No.5. 
SCE  states  that  the  Revised  Sheets 
reflect  a  four  month  extension  of  the 
Service  Agreement. 

SCE  requests  an  effective  date  of  July 
18,  2003.  SCE  states  that  copies  of  this 
filing  were  served  upon  the  Public 
Utilities  Commission  of  the  State  of 
California  and  the  City  of  Colton. 

Comment  Date:  August  7,  2003. 

11.  Aurora  Power  Resources,  Inc. 

[Docket  No.  ER03-1 084-000] 

Take  notice  that  on  July  17,  2003, 
Aurora  Power  Resources,  Inc.,  (Aurora), 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Market-based  rate 
tariff  to  the  effective  April  24,  2003. 
Aurora  states  that  it  is  not  currently 
selling  energy,  nor  does  it  have  any 
future  plans  to  do  so. 

Comment  Date:  August  7,  2003. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1086-000] 

Take  notice  that  on  July  17,  2003,  PJM 
Interconnection,  L.L.C.  (PJM)  submitted 
revisions  to  the  PJM  Open  Access 
Transmission  Tariff  (Tariff)  and  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  (Operating  Agreement)  to  expand 
and  clarify  the  provisions  in  PJM's 
market  rules  pertaining  to  lost 
opportunity  cost  compensation  to 
generators. 

PJM  requests  waiver  of  Section  35.3  of 
the  Commission's  regulations  (18  CFR 
35.3)  to  permit  an  effective  date  of  July 
18,  2003  for  the  proposed  revisions.  PJM 
states  that  copies  of  the  filing  were 
served  on  all  PJM  members  and  on  the 
utility  regulatory  commissions  in  the 
PJM  region. 

Comment  Date:  August  7,  2003. 

13.  AES  Mohave,  LLC 

[Docket  No.  ERO.3-1 087-000] 

Take  notice  that,  on  July  17,  2003. 
AES  Mohave,  LLC  (AES  Mohave)  filed 
a  Notice  of  Cancellation  of  its  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
AES  Mohave  requests  that  this  Notice  of 
Cancellation  be  effective  as  of  July  17, 
2003. 

AES  Mohave  states  that  a  copy  of  the 
Notice  of  Cancellation  has  been  sent  to 
Nevada  Power  Company. 

Comment  Date:  August  7,  2003. 

14.  Direct  Energy  Marketing  Inc. 

[Docket  No.  ER03-1 088-000] 

Take  notice  that  on  July  17,  2003, 
Direct  Energy  Marketing  Inc.  (DEMI) 
tendered  for  filing  an  application  for 
authority  to  sell  electric  energy,  capacity 
and  certain  ancillary  services  at  market- 
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based  rates  under  section  205(a)  of  the 
Federal  Power  Act,  16  U.S.C.824d(a), 
and  accompanying  requests  for  certain 
blanket  approvals  and  for  the  waiver  of 
certain  Commission  regulations.  DEMI 
also  seeks  authorization  to  reassign  any 
transmission  rights  it  may  obtain.  DEMI 
requests  that  the  Commission  accept  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1  for  filing. 
Comment  Date:  August  7,  2003. 

15.  New  England  Power  Pool 

(Docket  No.  ER03-1089-000] 

Take  notice  that  on  July  18,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
submitted  the  Ninety-Seventh 
Agreement  Amending  New  England 
Power  Pool  Agreement,  which  NEPOOL 
states  updates  and  corrects  certain 
information  in  section  25D  of  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff  (the  NEPOOL  ' 
Tariff)  and  in  Attachments  G  and  G-1 
and  the  accompanying  Addendum 
(collectively.  Attachment  G)  of  the 
NEPOOL  Tariff  NEPOOL  has  requested 
a  September  15,  2003  effective  date  for 
these  changes. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants,  Non-Participant 
Transmission  Customers  and  the  New 
England  state  governors  and  regulatory 
commissions. 

Comment  Date:  August  8.  2003. 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-1 090-000] 

Take  notice  that  on  July  18,  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Energia  Azteca  X, 
S.  de  R.L.  de  C.V.  (EAX)  for  acceptance 
by  the  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  July  15,  2O03.The  ISO 
states  that  this  filing  has  been  served  on 
EAX  and  the  California  Public  Utilities 
Commission. 

Comment  Date:  August  8,  2003. 

17.  The  Potomac  Edison  Company 

[Docket  No.  ER03-1 092-000] 

Take  notice  that  on  July  18,  2003, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  The  Potomac  Edison 
Company,  doing  business  as  Allegheny 
Power,  tendered  for  filing  pursuant  to 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.15,  a  Notice  of  Termination  of  The 
Potomac  Edison  Company,  Rate 
Schedule  FERC  Nos.  56  through  59 


consisting  of  Power  Service  Agreements 
with  the  City  of  Hagerstown  and  the 
Towns  of  Thurmont,  Front  Royal  and 
Williamsport,  respectively.  The 
Agreements  terminated  by  their  own 
terms  effective  11:59  p.m.  on  June  30, 
2003. 

The  Potomac  Edison  Company  states 
that  copies  of  the  filing  have  been 
provided  to  each  jurisdictional  customer 
and  their  counsel  of  record,  the 
Maryland  Public  Service  Commission 
and  the  Virginia  State  Corporation 
Commission. 

Comment  Date:  August  8.  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwH'.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-19381  Filed  7-30-03:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  12379-000] 

Lake  Dorothy  Hydro,  Inc.,  Alaska; 
Notice  of  Ava 

July  24,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486:  52  FR  47897),  the  staff  of  the  Office 
of  Energy  Projects  has  reviewed  the 
application  for  license  for  the  Lake 
Dorothy  Hydroelectric  Project,  located 
at  Lake  Dorothy  on  Dorothy  Creek,  near 
Juneau,  Alaska,  and  has  prepared  a 
Final  Ehvironmental  Assessment  (FEA) 
for  the  project.  The  project  would 
occupy  approximately  1,790  acres  of 
land  witfein  the  Tongass  National  Forest 
administered  by  the  U.S.  Forest  Service. 

On  June  4,  2003,  the  Commission  staff 
issued  a  draft  environmental  assessment 
(DEA)  for  the  project  and  requested  that . 
comments  be  filed  with  the  Commission 
within  30  days.  Comments  on  the  DEA 
were  filed  by  July  3,  2003,  and  are 
addressed  in  the  FEA. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  envirormiental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659. 

You  may  also  register  online  at 
http://www.ferc.gov/esubscribenow.htm 
to  be  notified  via  email  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19388  Filed  7-30-03;  8:45  am) 
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DEPARTMENt  OF  ENERGY 

Federal  Energy  Regulatory 
Commissior)  [ 

[Project  No.  102^54] 

Safe  Hartx)r  VUater  Power  Corporation; 
Notice  of  Availability  of  Environmental 
Assessment 


luly  23,  2003. 

In  accordanc  5 
Environmental 
the  Federal  Em  (rgy 
Commission's 
regulations,  18 
486; 52  FR  478b7) 
of  Energy  Proje  ct 
Environmental 
appHcation 
approval  to  all^ 
Company  use 
lands  and  watetrs 
million  gallons -per 
Clarke  on  the 
municipal  wat^r 
located  on  the 
Lancaster  and 
Pennsylvania, 
involve  federal 

The  EA  was 


rec  nesting  ( 


with  the  National 
Policy  Act  of  1969  and 

Regulatory 
Commission) 
CFR  part  380  (Order  No. 
the  staff  of  the  Office 
s  has  prepared  an 
Assessment  (EA)  for  an 

Commission 
w  the  York  Water 
the  Safe  Harbor  Project 
to  withdraw  12 
day  from  Lake 
^squehanna  River  for  a 
supply.  The  project  is 
Susquehanna  River  in 
'  fork  Counties, 
'  'he  subject  land  does  not 
or  tribal  lands. 

;  Attached  to  the  Order 
Approving  Noi  -Project  Use  of  Project 
Lands  and  Wat^r,  issued  on  July  17, 
2003.  The  EA  c  ontains  the  staffs 
analysis  of  the  jotential  environmental 
impacts  of  the  )roposal  and  concludes 
that  approval  of  the  proposal  would  not 
constitut !  a  ma  jor  federal  action  that 
would  significc  ntly  affect  the  quality  of 
the  human  env  ronment. 


A  copy  of  th( 
review  at  the 
Reference  Rooih 
the  Commission 
www.ferc.gov 
Enter  the  docket 
P-  and  exc 
the  docket  nuniber 
document.  For 
FERC  Online 


EA  is  available  for 
Cbmmission  in  the  Public 
or  it  may  be  viewed  on 
's  Web  site  at  http:// 

the  "FERRIS"  link, 
number  (prefaced  by 
the  last  three  digits,  in 
field  to  access  the 
assistance,  call  contact 


using 


S  jpport  at 
FERCOnlineSu  Dport@ferc.gov  or  toll- 
free  at  (866)  20  i-3676,  or  TTY,  contact 
(202)502-865?. 


For  further  i 
Hillarv  Berlin 


1  [formation,  contact 
t  202-502-8915. 


Magalie  R.  Salas 

Secretary. 

[FR  Doc.  03-193*6  Filed  7-30-03;  8:45  ami 

BILLING  CODE  6717-  D1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

July  23,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PTeliminary 
Permit. 

b.  Project  No.:  12335-000. 

c.  Date  filed:  August  13,  2002  and 
Supplemented  on  February  7,  2003. 

a.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Rome  Dam  Hydroelectric  Project  would 
be  located  on  the  West  Branch  Ausable 
River  in  Clinton  and  Essex  Counties, 
New  York,  at  the  existing  Rome  Dam 
owned  by  Mr.  Stan  Kivort.  The 
proposed  project  would  not  utilize 
federal  or  tribal  lands. 

f.  Filed  Pursuant  to:  F^eral  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron,  OH  44301,  Telephone  (330)  535- 
7115. 

h.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  502-8763. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  interyener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
An  existing  180-foot-long,  40-foot-high 
concrete  dam,  (2)  an  impoundment  with 
a  surface  area  of  8  acres  and  a  storage 
capacity  of  150  acre-feet  at  normal 
maximum  water  surface  elevation  of  628 
feet  m.s.l.,  (3)  four  proposed  80-foot- 
long,  2.2-foot-diameter  penstocks,  (4)  a 
proposed  powerhouse  containing  four 
generating  units  with  a  combined 
installed  capacity  of  7.75  megawatts,  (5) 
a  proposed  300-foot-long,  14.7-kv 
transmission  line,  and  (6)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  46  GWh. 


k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nmnber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a  ' 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 
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preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Inten/ene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

s.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-19387  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12380-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

July  24,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12380-000. 

c.  Date  filed:  October  1,  2002 
(Supplemented  March  20,  2003). 

d.  Applicant:  Mokelumne  River  Water 
and  Power  Authority. 

e.  Name  o/Pro/ect:  Conjunctive  Use 
Project. 

f.  Location:  On  the  Mokelumne  River, 
in  Calaveras  and  San  Joaquinn  Counties, 
California.  The  existing  dam  is  owned 
by  the  East  Bay  Municipal  Utility 
District.  The  Applicant  is  proposing  to 
study  the  development  of  additional 
capacity  to  and  in  a  way  that  would  not 
affect  the  operation  of  the  currently 
licensed  Lower  Mokelumne  River 
Project  FERC  No.  2916  operated  by  East 
Bay  Municipal  Utility  District. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Mr.  Tom  Fliim,  , 
Secretary,  Mokelumne  River  Water  and 
Power  Authority,  PO  Box  1810,  1810  E. 
Hazelton  Avenue,  Stockton,  CA  95201, 
(209)  468-3000  ,  and  Ms.  EUzabeth  W. 
Whittle,  Nixon  Peabody  LLP,  Market 
Square  North,  401  9th  Street  NW.,  Suite 
900,  Washington,  DC  20004,  (202)  585- 
8338. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 


issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  diversion-intake  structure  at 
the  Pardee  Reservoir,  (2)  a  proposed 
10,300-foot-long  tunnel  12  to  15  feet  in 
diameter,  (3)  a  proposed  57,400-foot- 
long,  10.5-foot-diameter  steel  penstock, 
(4)  a  proposed  powerhouse  containing 
two  generating  units  having  a  total 
installed  capacity  of  6  MW.  (5)  the 
proposed  Duck  Creek  Reservoir  formed 
by  a  130-foot-high,  5,700-foot-long  dam 
plus  dikes  and  having  a  surface  area  of 
2,980  acres,  with  storage  capacity  of 
100,000  acre-feet  and  normal  water 
surface  elevation  of  274  feet  msl,  (6)  a 
proposed  1320-foot-long  12  kV 
transmission  line  and  (7)  appurtenant 
facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be  15 
GWh  and  would  be  sold  to  a  local 
utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  th3  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
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notice  of  inten  to  file  a  development 
application  all  )ws  an  interested  person 
to  file  the  com  )eUng  application  no 
later  than  120  lays  after  the  specified 
comment  date  or  the  particular 
application.  A  competing  license 
application  mi  st  conform  with  18  CFR 
4.30(b)  and  4.3  B. 

o.  Notice  of ,  ntent:  A  notice  of  intent 
must  specify  tlie  exact  name,  business 
address,  and  te  lephone  number  of  the 
prospective  ap  }licant,  and  must  include 
an  unequivoca  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  j  reliminary  permit 
application  or  »  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  a  pplicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit:  A  preli  minary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  pro  josed  preliminary  permit 
would  be  36  m  Dnths.  The  work 
proposed  unde  r  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  ireliminary  engineering 
plans,  and  a  st  idy  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Ap  plicant  would  decide 
whether  to  pro  :eed  with  the  preparation 
of  a  developm(  nt  application  to 
construct  and  (  perate  the  project. 

q.  Commenti ,  Protests,  or  Motions  to 
Intervene:  Any  Jne  may  submit 
conunents,  a  pi  otest,  or  a  motion  to 
intervene  in  ac  :ordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  he  Commission  will 
consider  all  pr  )tests  or  other  comments 
filed,  but  only  hose  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  iules  may  become  a 
party  to  the  pn  ceeding.  Any  comments, 
protests,  or  mo  ions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  or  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents:  Ai  y  filings  must  bear  in  all 
capital  letters  t  le  title  "COMMENTS", 
"RECOMMENl  )AT10NS  FOR  TERMS 
AND  CONDITCNS",  "PROTEST",  OR 
"MOTION  TO  [NTERVENE",  as 
applicable,  anc  the  Project  Number  of 
the  particular  i  pplication  to  which  the 
filing  refers.  Ai  ly  of  the  above-named 
documents  mu  st  be  filed  by  providing 
the  original  an^  1  eight  copies  to:  Magalie 
R.  Salas,  Secre  ary.  Federal  Energy 
Regulatory  Coi  amission,  888  First 
Street,  NE'.,  Washington.  DC  20426.  A 
copy  of  any  m(  tion  to  intervene  must 
also  be  served  apon  each  representative 
of  the  Applicant  specified  in  the 
particular  appi  [cation. 


Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  "e- 
filing"  link.  The  Commission  strongly 
encourages  electronic  filing. 

s.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19389  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12451-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

July  24,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PTeUminary 
Permit. 

b.  Project  No.:  12451-000. 

c.  Date  filed:  March  3,  2003. 

d.  Applicant:  SAF  Hydroelectric  LLC. 

e.  Name  of  Project:  Lower  St.  Anthony 
Falls  Project. 

f.  Location:  On  the  Mississippi  River, 
in  Hennepin  County,  Minnesota, 
utilizing  the  Lower  St.  Anthony  Falls 
Dam  which  is  administered  by  the  U.S. 
Army  Corps  of  Engineers.  The  proposed 
profect  would  be  for  additional  capacity 
at  the  already  licensed  St.  Anthony  Falls 
Project  FERC  No.  2056  and  would  be 
developed  in  such  a  way  as  to  not  affect 
Northern  States  Power  licensed  project. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Douglas  A. 
Spaulding,  SAF  Hydroelectric  LLC,  C/ 
O  Spaulding  Consultants,  1433  Utica 
Avenue  South,  Suite  162,  Minneapolis, 
MN,  55416  (952)  544-8133. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  conunents, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission  " 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiuther,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  U.  S. 
Army  Corps  of  Engineers's  Lower  St. 
Anthony  Falls  Dam  and  would  consist 
of:  (1)  A  proposed  powerhouse 
containing  a  generating  unit  having  an 
installed  capacity  of  9.6  MW,  (2)  a 
proposed  13.8  kV  transmission  line,  and 
(3)  appurtenant  facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be  59 
GWh  and  would  be  sold  to  a  local 
utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.goi' using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary'  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  {see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing.- 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
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to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  ah  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procediue,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  and  eight  copies  to:  Magalie 
R.  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests  amd  interventions 
may  be  filed  electronically  via  the 


Internet  in  lieu  of  paper ;See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  "e- 
filing"  link.  The  Commission  strongly 
encourages  electronic  filing. 

s.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  ft-ora  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-19390  Filed  7-30-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant- 
Prepared  EA  Accepted  for  Filing, 
Soliciting  Motions  to  Intervene  and 
Protests,  and  Soliciting  Comments, 
and  Final  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

July  23,  2003. 

Take  notice  that  the  following 
hydroelectric  application  and  applicant- 
prepared  environmental  assessment  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2169-020. 

c.  Date  Filed:  February  21,  2003. 

d.  Applicant:  Alcoa  Power  Generating 
Inc  (APGI). 

e.  Name  of  Project:  Topoco  Project. 

f.  Location:  On  the  Little  Tennessee 
and  Cheoah  Rivers  in  Graham  and 
Swain  Counties,  North  Carolina  and 
Blount  and  Monroe  Counties, 
Tennessee.  The  project  affects  Federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Norman  L. , 
Pierson,  Property  and  Relicensing 
Manager,  Alcoa  Power  Generation  Inc., 
Tapoco  Division,  300  North  Hall  Road, 
Alcoa,  TN  37701-2516,  (865)  977.3326 

i.  FERC  Contact:  Randy  Yates  at  (770) 
452-3784,  or  lorance.yates@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests,  comments,  and 
final  recommendations,  terms  and 
conditions,  and  prescriptions  is  60  days 
fi-om  the  issuance  of  this  notice;  reply 
comments  are  due  105  days  from  the 
issuance  date  of  this  notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulator}'  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests, 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://vLrww.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  'This  application  has  been  accepted 
for  filing. 

1.  The  proposed  Tapoco  Project 
includes  four  developments:  Santeetlah 
Development  consisting  of:  (1)  1,054- 
foot-high  and  216-foot-high  concrete 
arch  dam;  (2)  25,176  foot  long  turmel/ 
pipeline;  (3)  2,881-acre  reservoir;  (4) 
powerhouse  with  two  generating  units 
and  total  original  installed  capacity  of 
45-MW  and  with  proposed  upgraded  47- 
MW;  and  (5)  750-foot-long  161  kV 
transmission  line. 

Cheoah  Development  consisting  of: 
(1)  750-foot-long  and  229-foot  high 
curved  concrete  gravity  dam;  (2)  644- 
acre  reservoir;  (3)  powerhouse  with  4 
vertical  Francis  turbine  units  directly 
connected  to  generators  and  1  - 
independent  Francis  turbine  unit  added 
in  1949;  and  (4)  with  total  original 
installed  capacity  of  110-MWand  with 
proposed  upgrades,  144.7-MW  total 
installed  capacity. 

Calderwood  Development  consisting 
of:  (1)  916-foot-long  and  230-foot-high 
concrete  arch  dam;  (2)  570-acre 
reservoir;  (3)  2,050-foot-long  tunnel;  and 
(4)  powerhouse  with  3  Francis  tiubine 
units,  which  have  been  upgraded  to  a 
total  installed  capacity  of  140.4-MW. 

Chilhowee  Development  consisting 
of:  (1)  1,483-foot-long  and  88.5-foot-high 
concrete  gravity  dam;  (2)  1.734-acre 
reservoir;  and  (3)  powerhouse  with  3 
Kaplan  turbine  units  with  total  installed 
capacity  of  48-MW 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 


44944 


Federal  Register /Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Notices 


link.  Enter  the  jdocket  number  excluding 
the  last  three  d  igits  in  the  docket 
number  field  ti  >  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSiipport®ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-865!  I.  A  copy  is  also  available 
for  inspection  md  reproduction  at  the 
address  in  iten  i  h  above. 

n.  Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  wi  h  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.2  11,  385.214.  In 
determining  th  b  appropriate  action  to 
take,  the  Comn  lission  will  consider  all 
protests  or  oth(fr  comments  filed,  but 
only  those  whci  file  a  motion  to 
intervene  in  ac  cordance  with  the 
Commission's  lules  may  become  a 
party  to  the  pmceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  or  the  particular 
application. 

AH  filings  m  jst  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "COMMENTS," 
"REPLY  COMlitENTS." 
"RECOMMENBATIONS,"  "TERMS 
AND  CONDITpNS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  na  ne  of  the  applicant  and 
the  project  nun  iber  of  the  application  to 
which  the  filin ;  responds;  (3)  furnish 
the  name,  addi  3ss,  and  telephone 
number  of  the  person  protesting  or 
intervening;  ar  d  (4)  otherwise  comply 
with  the  requii  ements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  [  rescriptions  must  set 
forth  their  evic  entiary  basis  and 
otherwise  com  )ly  with  the  requirements 
of  18  CFR  4.34  b).  Agencies  may  obtain 
copies  of  the  a  ipRcation  directly  fi-om 
the  applicant.   ^  copy  of  any  protest  or 
motion  to  intei  vene  must  be  served 
upon  each  repiesentative  of  the 
applicant  spec  fied  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  I  y  proof  of  service  on  all 
persons  listed  n  the  service  list 
prepared  by  th ;  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  3811.2010. 

You  may  als  )  register  online  at 
bttp://www.fe[:.gov/esubscribenow.htm 
to  be  notified  \  ia  email  of  new  filings 
and  issuances  elated  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

The  application  will  be  processed 
according  to  th  e  following  revised 
Hydro  Licensii  ig  Schedule.  Other 
revisions  to  th(  i  schedule  may  be  made 
as  appropriate 


Deadline  for  Agency 
Recommendations:  September  2003. 

Deadline  for  Reply  Comments: 
November  2003. 

Notice  of  the  availability  of  the  EA: 
January  2004. 

Public  Comments  on  EA  due:  March 
2004. 

Ready  for  Commission's  decision  on 
the  application:  July  2004. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-19391  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2485-021] 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

July  23.  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
Recreation  Plan. 

b.  Project  No:  2485-021. 

c.  Date  Filed:  May  28,  2003. 

d.  Applicant:  Northeast  Generation 
Company. 

e.  Name  of  Project:  Northfield 
Mountain  Pumped  Storage  Project. 

f.  Location:  The  project  is  located  on 
the  Connecticut  River  in  Franklin 
County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Catherine  E. 
Shively,  Senior  Counsel,  Northeast 
Utilities  Service  Compemy,  780  North 
Commercial  Street,  P.O.  Box  330, 
Manchester,  NH  03105  (603)  634-2326. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  502-6182  or 
e-mail  address: 
heather,  campbell@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  August  25,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
2485-021)  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 


paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  \inder  the  "e- 
Filing"  link. 

k.  Description  of  the  Application: 
Northeast  Utilities  Service  Company  is 
requesting  an  amendment  of  its' 
approved  recreation  plan  to 
permanently  suspend  public  toiu-s  of  the 
project's  powerhouse  and  upper 
reservoir.  Toius  would  be  provided  to 
groups  specifically  invited  by  the 
licensee.  No  other  public  access  areas 
would  be  affected. 

1.  Locations  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  ancf  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS',  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
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of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.200I(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19392  Filed  7-30-03;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2003-^)089;  FRL-753a-4] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR 
Number  1712.04  (0MB  Number  2060- 
0330)  to  0MB  for  Review  and 
Approval;  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  for  Shipbuilding  and 
Ship  Repair  Facilities  (Surface  Coating) 
(40  CFR  part  63,  subpart  II).  This  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  September  2, 
2003. 

ADDRESSES:  Follow  the  detailed 
instructions  imder  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Lazarus,  Office  of  Compliance, 
Mail  Code  2223A,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-6369;  fax 
number:  (202)  564-0050;  e-mail  address: 
lazarus.leonard@epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  26,  2002  (67  FR  60672), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0089,  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  When  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  OMB  and  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Meiil  your  comments  to 
OMB  at:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  and  (2)  submit  your  comments  to 
EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code:  2201T, 
1200  Permsylvania  Avenue,  NW., 
Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
Confidential  Business  Information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 


identified  as  an  item  in  the  official 
docket,  information  claimed  as  CBI,  or 
whose  disclosure  is  otherwise  restricted 
by  statute,  is  not  included  in  the  official 
public  docket,  and  will  not  be  available 
for  public  viewing  in  EDOCKET.  For 
further  information  about  the  electronic 
docket,  see  EPA's  Federal  Register 
notice  describing  the  electronic  docket 
at  67  FR  38102  (May  31,  2002),  or  go  to 
n'ww.epa.gov/edocket. 

Title:  NESHAP  for  Shipbuilding  and 
Ship  Repair  Facilities  (Surface  Coating) 
(40  CFR  part  63,  subpart  II)  (OMB 
Control  Number  2060-0330,  EPA  ICR 
Number  1712.04).  This  is  a  request  to 
renew  an  existing  approved  collection 
that  is  scheduled  to  expire  on  August 
31,  2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  The  respondents  are  owners 
or  operators  of  Shipbuilding  and  Ship 
Repair  Facilities.  Operations  covered 
include:  primer  and  top  coat  application 
in  manufacturing  processes  and  in  ship 
repair  processes.  "The  NESHAP 
regulation  40  CFR  part  63.  subpart  II, 
was  promulgated  on  December  15.  1995. 
In  order  to  ensure  compliance  with  the 
standards  adequate  record  keeping  and 
reporting  is  necessary.  In  the  absence  of 
such  information,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act. 

These  standards  rely  on  the  reduction 
of  Hazardous  Air  Pollutant  (HAP) 
emissions  by  using  coatings  which 
comply  with  the  volatile  organic 
compound  (VOC)  limits  set  forth  in  this 
Maximiun  Achievable  Control 
Technology  (MACT)  standard.  In  some 
cases,  the  control  of  emissions  of  HAP 
from  surface  coating  at  shipbuilding  and 
repair  facilities  also  requires  the 
installation  of  properly  designed 
equipment,  and  the  operation  and 
maintenance  of  that  equipment.  The 
required  notifications  are  used  to  inform 
the  Agency  or  delegated  authority  when 
a  source  becomes  subject  to  the 
standard.  The  implementation  plans 
from  facilities  are  needed  as  these  are 
the  Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  In  addition, 
the  semiannual  reports  are  used  for 
problem  identification,  as  a  check  on 
source  operation  and  maintenance,  and 
for  compliance  determinations.  Record 
keeping  and  reporting  are  mandatory 
uinder  this  regulation.  Records  must  be 
maintained  for  5  years. 
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An  agency  i  aay  not  conduct  or 
sponsor,  and  f  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  HPA's  regulations  are  listed 
in  40  CFR  pari  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Stai  ement:  The  annual  public 
reporting  and  recordkeeping  biu-den  for 
this  collectior  of  information  is 
estimated  to  ai^erage  255  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  finar  cial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  irovide  information  to  or 
for  a  Federal  a  ^ency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acqu  re,  install,  and  utilize 
technology  an  i  systems  for  the  purposes 
of  collecting,  i  alidating,  and  verifying 
information,  processing  and 
maintaining  ii  formation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  :o  comply  with  any 
previously  ap]  dicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  1 1  collection  of 
information;  s  !arch  data  sources; 
complete  and  eview  the  collection  of 
information;  a  id  transmit  or  otherwise 
disclose  the  ir  formation. 

Respondent  -./Affected  Entities: 
Owners/opera  ors  of  shipbuilding  and 
ship  repair  fac  ilities. 

Estimated  A  umber  of  Respondents 
56. 

Frequency  df  Response:  Initial, 
semiaimual. 


Total 


Estimated 
28,594  (roundid) 


Estimated 
Operations  8r 
Annual  Costs: 


415 


Changes  in 
increase  of  6. 
estimated  burden 
the  OMB  Invei  itory 
Burdens.  The 
burden  is  due 
estimates  of  e: 


new  sources 
calculation  of 
requirements. 

Dated:  July  23  2003. 
Doreen  Sterling, 

Acting  Director, 

Division. 

[FR  Doc.  03-1951)1 
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Annual  Hour  Burden: 
hours. 


T  ytal  i 


Capital  and 
.  Maintenance  (O  &■  M) 
$0. 


e  Estimates:  There  is  an 
hours  in  the  total 
currently  identiBed  in 
of  Approved  ICR 
iidjustment  increase  in 
0  more  accurate 
y  isting  and  anticipated 
a  nd  an  improved 
iiu-den  for  the  reporting 


Collection  Strategies 

Filed  7-30-03:  8:45  am] 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[SFUND-2003-0003;  FRL-7538-3] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1428.06  (OMB  No.  2050-0078)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Trade  Secret  Claims  for 
Emergency  Plaiming  and  Community 
Right-to-Know  (EPCRA  Section  322). 
This  ICR  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  September  2, 
2003. 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob,  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(CEPPO),  OSWER,  Mailcode  5104A,  ' 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-8019;  fax  number:  (202)  564-8233; 
e-mail  address:  jacob.sicy@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  March  6,  2003  (68  FR  10721),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  did  not  receive 
any  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No. 
SFUND-2003-0003,  which  is  available 
for  public  viewing  at  the  Superfund 
Docket  in  the  EPA  Docket  Center  (EPA/ 
DC).  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW..  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
nxmiber  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Superfund  Docket  is  (202)  566- 
0276.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 


www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
superfund.docket@epa.gov,  or  by  mail 
to:  EPA  Docket  Center,  Environmental 
Protection  Agency,  Superfund  Docket, 
.  Mailcode  5202T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460,  and 
(2)  Mail  your  comments  to  OMB  at: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  NW., 
Washington,  DC  20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  vyhose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Title:  Trade  Secret  Claims  for 
Emergency  Planning  and  Community 
Right-to-Know  and  Emergency  Planning 
(EPCRA  Section  322),  (OMB  Control 
Number  2050-0078,  EPA  ICR  Number 
1428.06).  This  is  a  request  to  renew  an 
existing  approved  collection  that  is 
scheduled  to  expire  on  September  30, 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  This  information  collection 
request  pertains  to  trade  secrecy  claims 
submitted  under  section  322  of  the 


Emergency  Planning  and  Commimity 
Right-to-Know  Act  of  1986  (EPCRA), 
also  knovra  as  Title  III  of  SARA,  the 
Superfund  Amendments  and 
Reauthorization  Act.  Title  III  contains 
provisions  requiring  facilities  to  report 
to  State  and  local  authorities,  and  EPA, 
the  presence,  use  and  release  of 
extremely  hazardous  substances 
(described  in  sections  302  and  304)  and 
hazardous  and  toxic  chemicals 
(described  in  sections  311,  312  and  313 
respectively).  Section  322  of  Title  III 
allows  a  facility  to  withhold  the  specific 
chemical  identity  from  these  Title  III 
reports  if  the  facility  asserts  a  claim  of 
trade  secrecy  for  that  chemical  identity. 
The  provision  establishes  the 
requirements  and  procedures  that 
facilities  must  follow  to  request  trade 
secrecy  treatment  of  chemical  identities, 
as  well  as  the  procedures  for  submitting 
public  petitions  to  the  Agency  for 
review  of  the  "sufficiency"  of  trade 
secrecy  claims.  EPA  published  the  trade 
secrecy  regulations  on  July  29,  1988  (58 
FR  28772),  codified  in  40  CFR  Part  350. 
Trade  secrecy  protection  is  provided 
for  specific  chemical  identities 
contained  in  reports  submitted  under 
each  of  the  following  Title  III  sections: 

(1)  303  (d)(2)— Facility  notification  of 
changes  that  have  or  are  about  to  occur; 

(2)  303  (d)(3)— Local  Emergency 
Planning  Committee  (LEPC)  requests  for 
facility  information  to  develop  or 
implement  emergency  plans;  (3)  311 — 
Material  Safety  Data  Sheets  (MSDSs) 
submitted  by  facilities,  or  lists  of  those 
chemicals  submitted  in  place  of  the 
MSDSs;  (4)  312 — Tier  II  emergency  and 
hazardous  chemical  inventory  forms; 
and,  (5)  313 — Toxic  chemical  release 
inventory  forms. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instriunent,  if  applicable. 

Burden  Statement:  The  annued  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  10  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 


existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Facilities  that  may  want  to  claim  trade 
secret  for  specific  chemical  identity 
contained  in  reports  submitted  under 
EPCRA  sections  303(d)(2)  and  (d)(3). 
311,  312.  and  313;  members  of  the 
general  public  submitting  petitions  for 
trade  secrets  claimed  by  facilities;  and 
State  governors  or  State  Emergency 
Response  Commissions  and  Health 
Professionals  requesting  facilities  for 
information  on  the  health  effects  of 
trade  secret  chemicals  in  non- 
emergency and  preventative  measure 
situations. 

Estimated  Number  of  Respondents: 
357. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
3.483  hours. 

Estimated  Total  Annual  Cost: 
$147,543.  No  capital  or  operation  and 
maintenance  costs  are  associated  with 
any  requirements  in  this  ICR. 

Changes  in  the  Estimates:  There  is  an 
increase  of  362  hours  in  the  total  aimual 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  is  due  to  an  increase  in 
the  number  of  claims  submitted  under 
sections  303(d)(2).  (d)(3),  311  and  312  of 
EPCRA.  Trade  secret  claims  under 
section  313  have  decreased  from 
previous  ICR. 

Dated:  July  23,  2003. 
Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  03-19502  Filed  7-30-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0018,  FRL-753»-2] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1626.08  (OMB  No.  2060-0256)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 


Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Refi-igerant  Recycling 
and  Emissions  Reduction  Program.  This 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  September  2. 
2003. 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Banks,  Global  Programs  Division, 
Office  of  Air  and  Radiation.  Office  of 
Atmospheric  Programs;  Mail  Code 
6205J;  Environmental  Protection 
Agency;  1200  Pennsylvania  Ave..  NW; 
Washington,  DC  20460;  telephone 
number:  (202)  564-9870;  fax  number: 
(202)  565-2096;  e-mail  address: 
banks.julius@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  March  10,  2003  (68  FR  11389).  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
conunents. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0018,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West. 
Room  B102.  1301  Constitution  Ave.. 
NW,  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at: 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  OMB  and  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Mail  your  comments  to 
OMB  at:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
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Refrigerant  Recycling 
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equipment  in  a  manner  which  permits 
the  substance  to  enter  the  environment. 

During  1993.  EPA  promulgated 
regulations  under  section  608  of  the  Act 
for  the  recycling  of  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  These  regulations  were 
published  on  May  14,  1993  (58  FR 
28660)  and  codified  in  40  CFR  part  82, 
subpart  F  (82.150  et  seq.). 

Tne  regulations  require  persons 
servicing  refrigeration  and  air- 
conditioning  equipment  to  observe 
certain  service  practices  that  reduce 
emissions  of  ozone  depleting 
refrigerants.  The  regulations  also 
establish  certification  programs  for 
technicians,  recycling  and  recovery 
equipment,  and  off-site  refrigerant 
reclaimers.  In  addition,  EPA  requires 
that  ozone  depleting  refrigerants 
contained  "in  bulk"  in  appliances  be 
removed  prior  to  disposal  of  the 
appliances  and  that  all  refrigeration  and 
afr-conditioning  equipment,  except  for 
small  appliances  and  room  air 
conditioners,  be  provided  with  a 
servicing  aperture  that  facilitates 
recovery  of  the  refrigerant.  Moreover, 
the  Agency  requires  that  substantial 
refrigerant  leaks  in  equipment  be 
repaired  when  they  are  discovered. 
These  regulations  significantly  reduce 
emissions  of  ozone  depleting 
refrigerants,  and  therefore  aid  U.S.  and 
global  efforts  to  minimize  damage  to  the 
ozone  layer  and  the  environment  as  a 
whole. 

To  facilitate  compliance  with  and 
enforcement  of  section  608 
requirements,  EPA  requires  reporting 
and  record  keeping  requirements  of 
technicians;  technician  certification 
programs;  equipment  testing 
organizations;  refrigerant  wholesalers 
ana  purchasers;  refrigerant  reclaimers; 
refrigeration  and  air-conditioning 
equipment  owners;  and  other 
establishments  that  perform  refrigerant 
removal,  service,  or  disposal.  The  record 
keeping  requirements  and  periodic 
submission  of  reports,  to  EPA's  Office  of 
Air  and  Radiation,  Office  of 
Atmospheric  Programs,  occur  on  an 
annual,  biannual,  onetime,  or  occasional 
basis  depending  on  the  nature  of  the 
reporting  entity  and  the  length  of  time 
that  the  entity  has  been  in  service. 
Specific  reporting  and  record  keeping 
requirements  were  published  in  58  FR 
28660  and  codified  under  40  CFR  part 
82.  subpart  F  (82.166).  These  reporting 
and  recordkeeping  requirements  also 
allow  EPA  to  evaluate  the  effectiveness 
of  the  refrigerant  regulations,  and  help 
the  Agency  determine  if  we  are  meeting 
the  obligations  of  the  United  States. 


under  the  1987  Montreal  Protocol,  to 
reduce  use  and  emissions  of  ozone- 
depleting  substances  to  the  lowest 
achievable  level. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqmred  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average:  18  hours  for  the 
two  EPA-approved  refrigerant  recovery/ 
recycling  equipment  testing 
organizations;  3,375  hours  for  an 
estimated  2,250  service  establishments 
that  will  change  ownership  or  enter  the 
market;  375  hours  for  an  estimated  375 
disposal  establishments  that  change 
ownership  or  enter  the  market;  67,500 
hours  for  the  maintenance  of  copies  of 
signed  statements  by  an  estimated  7,500 
disposal  establishments;  20  hours  for 
certification  of  an  estimated  4 
refrigerant  reclaimers  that  change 
ownership  or  enter  the  market;  275 
hours  for  reclaimer  reporting  from  an 
estimated  55  respondents;  40,000  hours 
for  an  estimated  5,000  refrigerant 
wholesalers  to  maintain  records  of 
refrigerant  sales  transactions;  150  hoiu-s 
for  an  estimated  5  technician 
certification  programs  applying  for  first- 
time  approval;  1,552  hours  for  97 
technician  certification  programs  to 
maintain  records;  90,000  hours  for  an 
estimated  30,000  technicians  acquiring 
certification  for  the  first  time  emd 
maintaining  certification  csu'ds;  6,000 
hours  for  an  estimated  300,000 
previously  certified  technicians  to 
maintain  their  certification  cards;  56 
hours  for  an  estimated  10  owners  of 
industrial  process  refrigeration 
equipment  (appliances)  who  request  a 
30-day  extension  to  the  30-day  leak 
repair  requirement  or  the  retrofit 
requirement;  1,360  hours  for  an 
estimated  310  owners  of  industrial 
process  refrigeration  and  commercial 
and  comfort  cooling  equipment 
(appliances)  who  maintain  information 
on  purged/destroyed  refrigerant  that 
they  wish  to  exclude  from  their  leak  rate 
calculations,  records  on  the  calculation 
of  the  full  charge  using  a  range,  or  plans 
to  retire  or  retrofit  their  appliances. 

Burden  means  the  tgtaTtame,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
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Euid  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
£md  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  regulated  by  this 
action  are  those  that  recover,  recycle, 
reclaim,  sell,  or  distribute  in  interstate 
commerce  refrigerants  that  contain 
chlorofluorocarbons  (GFCs)  and/or 
hydrochlorofluorocarbons  (HCFCs);  and 
those  that  service,  maintain,  repair,  or 
dispose  of  appliances  containing  CFC  or 
HCFC-refrigerants.  In  addition,  the 
owners  or  operators  of  appliances 
containing  CFC  or  HCFC-refrigerants 
may  be  potentially  regulated. 

Estimated  Number  of  Respondents: 
345,608. 

Frequency  of  Response:  Reporting 
requirements  under  this  rulemaking  are 
primarily  required  on  an  annual  basis, 
with  the  exception  of  technician  testing 
organizations  who  are  required  to  report 
biannually.  The  frequency  of 
recordkeeping  requirements  under  this 
rulemaking  vary  depending  upon  thd 
actions  of  the  respondent  but  are 
generally  required  on  a  transactional 
basis. 

Estimated  Total  Annual  Hour  Burden: 
210,681. 

Estimated  Total  Annual  Cost: 
$6,973,541,  includes  $0  annualized 
capital  or  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  208,865  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  not  due  to  a 
change  in  any  program  requirement. 
The  adjustment  is  the  result  of  changes 
in  EPA's  estimates  of  labor  rates,  time 
required  to  submit  reports  and  maintain 
records,  and  the  overall  number  of 
respondents. 

Dated:  July  22.  2003. 
Doreen  Sterling. 

Acting  Director.  Collection  Strategies 

Division. 

[FR  Doc.  03-19503  Filed  7-30-03;  8:45  ami 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0009;  FRL-7313-5] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Envirorunental  Protection 
Agency  (EPA).  • 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
receipt  of  test  data  on  dibasic  esters 
(DBFs)  (CAS  Nos.  106-65-0,  627-93-0, 
and  1119-40-0).  These  data  were 
submitted  pursuant  to  an  enforceable 
testing  consent  agreement  (ECA)/Order 
issued  by  EPA  under  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA)., 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
concerned  about  data  on  health  and/or 
environmental  effects  and  other 
characteristics  of  this  chemical.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0009.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and  . 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  EPA's 
Docket  Center.  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  EPA's 


Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  EPA's  Docket 
Center  Reading  Room  telephone  number 
is  (202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/ fe^rgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wH^'.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contraits 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Test  Data  Submissions 

Under  40  CFR  790.60,  all  TSCA 
section  4  ECAs/Orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  ECAs/Orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d)  of  TSCA. 

Test  data  for  DBEs  were  submitted  by 
the  DBE  Group  comprised  of  the 
following  companies:  Aceto 
Corporation,  DuPont  Textiles  and 
Interiors  (formally  E.I.  du  Pont  de 
Nemours  and  Company),  and  Solutia, 
Inc.  These  data  were  submitted 
pursuant  to  a  TSCA  section  4  EGA/ 
Order  and  were  received  by  EPA  on 
April  1.  2003  and  April  22^  2003.  The 
submission  includes  a  final  report  titled 
"Dibasic  Esters:  In  vitro  Dermal 
Permeability  Coefficients  (Kp)  in  Rat 
and  Human  Skin  (for  each  DBE  and  for 
a  1:3:1  blend  of  dimethyl  succinate 
(DMS,  CAS  #106-65-0);  dimethyl 
glutarate  (DMG.  CAS  #1119--10^0);  and 
dimethyl  adipate  (DMA,  CAS  #627-93- 
0)."  A  second  final  report  was  received 
by  EPA  titled  "Dimethyl  Glutarate  ,. 

(DMG,  CAS  #1119-40-^)  Inhalation 
Developmental  Toxicity  Study  in 
Rabbits."  DBEs  are  component 
chemicals  of  solvent  mixtures  used  in 
paint  stripping  formulations  that  are 
sold  to  the  general  public.  Consumers 
can  be  significantly  exposed  to  DBEs 
during  use  of  these  formulations. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  submission. 
At  this  time,  the  Agency  is  unable  to 
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Authority:  15 
List  of  Subject  i 
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the  submission. 


oft 


J.S.C.  2603. 


protection,  Hazardous 
substances. 


Dated:  June  23 
Philip  S.  Oshijl 

Acting  Director. 
Office  ofPollutic^ 
[FR  Doc.  03-195)0 

BILLING  CODE  6560  50-S 


.  2003. 
a, 

'Chemical  Control  Division, 
Prevention  and  Toxics. 
Filed  7-30-03;  8:45  am] 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

White  House  task  Force  on  Energy 
Project  Streantlining;  Public 
Organization  Meeting  of  the  Proposed 
Rocky  Mountain  Energy  Council 


AGENCY 
Quality 
action:  Notice 


Coum  il  on  Environmental 
of  meeting. 


iA^hite  House  Task  Force 

Streamlining  will  host 
g  to  solicit  stakeholder 
posed  formation  of  the 

Energy  Council  at  the 

West  hotel  in 


Sheraton  Denver  West, 

,  Lakewood, 
,  telephone  (303)  987- 


SUMMARY:  The 

on  Energy  Project 

a  public  meeti 

input  on  the  pio 

Rocky  Moimta  n 

Sheraton  Denv  jr 

Lakewood,  Colorado 

DATES:  Tuesda^  August  26,  2003,  from 

8  a.m.  to  12  p.ii. 

ADDRESSES:  Th  3 

360  Union  Bou  levard, 

Colorado  8022|, 

2000. 
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Washington, 
586-3464 
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that  Postal  Sen  ■ 
to  additional 
address). 


2t 


d  snce , 


d: 


st@l  q 


SUPPLEMENTARY ' 

proposed  Rock  v 
Council  is  in 
Federal  partne^sh 
more  effective 
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and  nonrenewable 
well  as  coo 
energy  policies 
public  lands  in 
region.  The  Coiinc 
for  fostering 
and  early  co 
State  Government 
energy  issues  f 
Mountain 
intended  that 


regie  n 


INFORMATION  CONTACT:  Ms. 
the  White  House  Task 
Project  Streamlining, 

Avenue,  WH-1, 
20585;  telephone  (202) 
electronic  mail  at 

doe.gov  (please  note 
ice  mail  is  delayed  due 
sireening  at  the  above 


INFORMATION:  The 
Mountain  Energy 
tended  to  be  a  State  and 
ip  that  will  allow  a 
nanagement  strategy  for 
y  responsible  renewable 
energy  production  as 
tive  development  of 
on  Federal  and  State 
the  Rocky  Mountain 
il  will  be  responsible 
Fe  deral/State  partnerships 
Uaporation  for  Federal  emd 
decision-making  on 
"^cing  the  Rocky 

and  the  Nation.  It  is 
Council  take  a  broader 


tie  I 


geographic  and  longer-term  perspective 
on  managing  renewable  and 
nonrenewable  public  energy  resources, 
including  their  identification, 
production,  and  transmission  to  the 
market.  The  responsibility  of  the 
Council  is  to  address  and  resolve  issues 
affecting  the  environmentally 
responsible  development  of  the  valuable 
public  energy  resoiu^ces. 

State  and  Federal  managers  held  a 
government  to  government  planning 
and  organization  meeting  on  July  8-9, 
2003.  Participants  included 
representatives  from  the  States  of  Utah, 
Wyoming,  Colorado,  Montana,  and 
those  Federal  Agencies  with 
responsibilities  for  managing, 
authorizing,  reviewing,  consulting  on, 
or  certifying  different  aspects  of  energy 
projects  on  Federal  lands.  The  objective 
of  this  meeting  was  to  evaluate  the 
benefits  of  creating  a  Rocky  Mountain 
Energy  Council  (RMEC)  and,  if  desired, 
determine  what  steps  would  be  needed 
to  organize  and  implement  the  RMEC. 
Participants  agreed  on  the  need  for  a 
Council  to  develop  streamlined  and 
forward-looking  decision  processes  with 
respect  to  energy  projects  while 
preserving  existing  environmental 
protections. 

Three  functions  for  the  RMEC  were 
identified: 

1.  To  develop  Federal/State 
partnerships  for  the  long-term 
management  of  renewable  and 
nonrenewable  energy  resources  on  State 
and  Federal  public  lands. 

2.  To  allow  more  forward  looking  and 
strategic  planning — on  a  regional 
basis — for  the  environmentally 
responsible  development,  production, 
and  distribution  of  the  Nation's  valuable 
energy  resources. 

3.  To  develop  processes  for  early 
collaboration  and  consultation  among 
the  State  and  Federal  Agencies 
responsible  for  managing,  authorizing, 
consulting  on,  reviewing,  or  certifying 
renewable  and  nonrenewable  energy 
projects  on  public  land. 

Discussions  at  the  July  organizational 
meeting  were  largely  exploratory,  and 
focused  on  identifying  impediments  and 
possible  solutions  to  the  following  issue 
areas:  how  to  effectively  foster  Federal/ 
Statg  partnerships,  processes  for  early 
collaboration,  information  sharing, 
decision  processes,  conflict  resolution, 
and  strategic  planning.  Issues  identified 
included  limited  resources,  conflicting 
agency  mandates,  regulatory  and 
jurisdictional  conflicts.  A  broad 
agreement  was  developed  that  this  type 
of  collaborative  effort  is  necessary  to 
address  the  cross  cutting  issues  raised 
by  energy  development  on  public  lands 
in  the  west. 


The  next  step  in  the  organizational 
process  is  to  assure  that  the  proposed 
Council  has  input  from  all  interested 
stakeholders,  including  the  public, 
industry,  local  organizations,  and  Tribal 
governments.  The  intent  is  to  build 
upon  the  initial  organizational 
^discussions  of  the  Council  by  collecting 
information  and  expectations  from 
stakeholders,  allowing  a  first  official 
public  meeting  of  the  RMEC  to  be  held 
by  the  end  of  2003.  The  meeting  is  open 
to  the  public.  Approximately  200 
visitors  can  be  accommodated  on  a  first- 
come-first-served  basis. 

Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
Federal  and  State  managers.  Such 
requests  should  be  made  no  later  than 
-August  20,  2003,  to  Annette  West.  We 
request  that  oral  statements  be 
accompanied  by  a  written  summary  of 
the  statement  to  be  made,  which  will  be 
included  in  the  minutes  of  the  meeting. 
Please  see  the  FOR  FURTHER  INFORMATION 
CONTACT  section  for  the  contact  address 
and  telephone  number. 

Minutes  of  the  August  26,  2003, 
meeting  will  be  available  for  public 
inspection  and  downloading  at  http:// 
vnvw.etf. energy. govhy  September  26, 
2003.  Hard  copies  of  the  minutes  can  be 
requested  at  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 

Dated:  July  25,  2003. 
James  L.  Connaughton, 

Chairman,  Council  on  Environmental 

Quality. 

[FR  Doc.  03-19471  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  3125-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
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persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wwrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  25, 
2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  The  Siwooganock  Holding 
Company,  Inc.,  Lancaster,  New 
Hampshire;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Siwooganock 
Bank,  Lancaster,  New  Hampshire. 

In  cormection  with  this  application. 
Applicant  also  has  applied  to  acquire  10 
percent  of  the  voting  shares  of  Lancaster 
National  Bank,  Lancaster,  New 
Hampshire. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-19461  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  6210-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality;  Notice  of  Meetings 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  announcement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meetings.  -^ 

,  A  Special  Emphasis  is  a  group  of 
experts  in  fields  related  to  health  care 
research  who  are  invited  by  the  Agency 
for  Healthcare  Research  and  Quality 
(AHRQ),  and  agree  to  be  available,  to 
conduct  on  an  as  needed  basis, 
scientific  reviews  of  applicatiohs  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  attend  regularly- 
scheduled  meetings  and  do  not  serve  for 
fixed  terms  or  a  long  period  of  time. 
Rather,  they  are  asked  to  participate  in 


particular  review  meetings  which 
require  their  type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meetings  listed  below  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  are  to  be  reviewed  and 
discussed  at  these  meetings.  These 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure  under  the  above-cited 
statutes. 

1.  SEP  Meeting  on:  Limited  Competition 
for  AHRQ  Research  Infrastructure  and 
Capacity  Program:  Phase  II  (BRIC). 

Date:  August  18,  2003  (open  on  August  18 
from  8  a.m.  to  8:15  a.m.  and  clo.sed  for  the 
remainder  of  the  meeting). 

Place:  Quality  Suites  and  Conference 
Center,  3  Research  Court,  Rockville,  MD 
20850. 

2.  SEP  Meeting  on:  Coordinating  Center  for 
the  AHRQ  Centers  for  Education  and 
Research  on  Therapeutics  Program  and 
Limited  Competition  for  AHRQ  Centers  for 
Education  and  Research  on  Therapeutics 
Program  (CERTS).  "^ 

Date:  August  29,  2003  (open  on  August  29 
from  8  a.m.  to  8:15  a.m.  and  dosed  for  the 
remainder  of  the  meeting). 

Place:  Quality  Suites  and  Conference 
Center,  3  Research  Court,  Rockville,  MD 
20850. 

3.  SEP  Meeting  on:  Building  the  Evidence 
to  Promote  Bioferrorism  and  Other  Public 
Health  Emergency  Preparedness  in  Health 
Care  Systems. 

Date:  September  4-5,  2003  (open  on 
September  4  from  8  a.m.  to  8:15  a.m.  and 
closed  for  the  remainder  of  the  meeting). 

Place:  Quality  Suites  and  Conference 
Center,  3  Research  Court,  Rockville.  MD 
20850. 

4.  SEP  Meeting  on:  Safe  Practices 
Implementation  Challenge  Grants. 

Date:  September  4-5,  2003  (open  on 
September  4  from  8  a.m.  to  8:15  a.m.  and 
closed  for  the  remainder  of  the  meeting). 

Place:  Quality  Suites  and  Conference 
Center,  3  Research  Court,  Rockville.  MD 
20850. 

5.  SEP  Meeting  on:  Small  Research  Grants 
for  Primary  Care  Practice-Based  Research 
Networks  (PBRNs). 

Date:  September  11-12,  2003  (open  on 
September  4  from  8  a.m.  to  8:15  a.m.  and 
closed  for  the  remainder  of  the  meeting). 

Place:  Quality  Suites  and  Conference 
Center,  3  Research  Court,  Rockville,  MD 
20850. 

Contact  Person:  Anyone  wishing  to  obtain 
a  roster  of  members,  agenda  or  minutes  of  the 
nonconfidential  portions  of  these  meetings 
should  contact  Mrs.  Bonnie  Campbell. 
Committee  Management  Officer.  Office  of 
Extramural  Research,  Education,  and  Priority 
Populations,  AHRQ,  540  Gaither  Road,  Room 
2038,  Rockville,  Maryland  20850,  Telephone 
(301)  427-1554. 


Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  July  24.  2003. 
Caroiyta  M.  Clancy, 

Directoy 

|FR  Doc.  03-19463  Filed  7-30-03:  8:45  ami 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Administrator.  Health 
Resources  and  Services  Administration 
(HRSA),  authority  vested  in  the 
Secretary  of  Health  and  Human  Services 
under  the  Smallpox  Emergency 
Personnel  Protection  Act  of  2003  (Pub.  ■ 
L.  108-20),  enacting  the  following 
authority:  Part  C,  title  II  of  the  Public 
Health  Service  Act,  as  amended. 

This  delegation  shall  be  exercised 
under  the  Department's  existing 
delegation  of  authority  and  policy  on 
regulations 

This  delegation  is  effective  upon 
signature.  In  addition,  I  hereby  affirm 
and  ratify  any  actions  taken  by  the 
HRSA  Administrator  or  other  HRSA 
officials,  which  involved  the  exercise  of 
this  authority  prior  to  the  efi'ective  date 
of  the  delegation. 

Dated:  July  10,  2003. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  03-19513  Filed  7-30-03;  8:45  am] 

BILLING  CODE  4165-15-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Request  for  Additional  Hospital 
CAHPSS  (HCAHPS)  Test  Sites 

AGENCY:  Agencv  for  Healthcare  Research 
and  Quality  (AHRQ).  HHS. 
ACTION:  Notice  of  Request. 

summary:  The  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  in 
partnership  with  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
is  soliciting  volunteer  sites  for  the 
additional  testing  of  a  draft  Hospital 
CAHPS  (HCAHPS)  instrument.  The 
mutual  goals  of  AHRQ  and  CMS  are  to 
develop  a  standardized  survey  that  is 
reliable  and  valid,  that  will  reside  in  the 
public  domain,  and  that  will  make 
comparative  non-identifiable 
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Types  of  Studies  To  Be  Conducted 
During  Additional  Testing 

A.  Survey  Med  \od  Issues 

The  followir  g  are  some  examples  of 
the  type  of  Me  hodological  studies  that 
AHRQ  and  CW  S  would  like  to  conduct. 
These  will  be  J  inalized  once  we  have 
received  public  input  at  the  close  of  the 
comment  peric  d  for  the  June  27th 
Federal  Registir  Notice. 

1.  Test  of  mc  de  effects  (mail  versus 
telephone)  wit  lin  hospitals  using 
randomly  assij  ned  split  samples. 
Because  HCAl  PS,  when  finally 
implemented,  nay  be  fielded  in  by  both 
mail  and  telep  lone  it  is  important  to 
test  and  revise  the  instnunent  so  that 
there  is  compa  rability  across  these 
modes. 

2.  Test  the  e  feet  of  intervening  stays 
in  other  facilites.  A  proportion  of 
patients  will  bo  discharged  from  the 
hospital  in  que  stion  to  another  facility 
before  they  go  lome.  It  is  important  to 


test  the  effect  of  intervening  stays  in 
other  facilities  on  HCAHPS  scores  for 
the  acute  care  hospital  from  which  the 
patient  was  sampled. 

3.  Psychometric  analyses  to  evaluate 
the  equivalence  of  English  and  the 
Spanish  HCAHPS  forms. 

4.  Test  the  effect  of  lag  time  on 
HCAHPS  scale  scores.  Due  to  logistical 
delays  in  obtaining  up-to-date  discharge 
lists,  there  will  almost  certainly  be  a  lag 
between  hospital  discharge  and  survey 
administration.  Long  time  lags  between 
discharge  Eind  survey  administration 
may  bias  survey  responses.  For 
example,  time  since  discharge  may 
affect  the  survey  scores  because 
respondents'  memories  of  their 
experience  degrade  with  time  or 
because  the  composition  of  the 
respondent  pool  changes  with  time  (the 
less  healthy  patients  may  be  less  likely 
to  respond  or  can  not  respond  because 
they  are  too  ill  or  have  expired). 

5.  Test  the  effect  on  response  rate  of 
different  survey  materials,  taking  into 
account  incremental  changes  in  cost. 
There  is  some  evidence  in  the  surviey 
research  literature  that  response  rate  can 
be  influenced  by  the  type  of  survey 
materials  that  are  sent  out.  In  general 
impersonal  materials  from  lower  status 
sources  will  result  in  lower  response 
rates  than  personalized  materials  sent 
out  by  higher  status  sources.  However, 
personalized  materials  may  cost  mere  to 
produce. 

6.  Evaluate  the  covariation  of 
HCAHPS  scores  with  clinical  indicators 
of  hospital  performance,  such  as  those 
required  by  CMS  in  the  7th  scope  of 
work  for  Quality  Improvement 
Organizations  (QIOs)  i.e.,  see 
www.cms.gov  for  more  information  on 
QIOs  and  the  7th  scope  of  work 
statement.  These  analyses  would 
constitute  an  expansion  of  the  construct 
validity  analyses  for  HCAHPS  scores  in 
the  CMS  Pilot. 

7.  Evaluate  HCAHPS  instrument 
psychometrically  including  the 
following  characteristics: 

•  Quality  of  item  responses  (missing 
item  rates,  skip  pattern  errors); 

•  Factors  associated  with  item 
response  rates; 

•  Factors  associated  with  survey 
response  rates; 

•  Construct  validity  of  composites 
and  ratings; 

•  Internal  consistency; 

•  Hospital  level  reliability; 

•  Components  of  variance;  and 

•  Case  mix  adjustment. 

B.  Implementation  Issues 

AHRQ  and  CMS  also  seek  to  study  the 
processes  for  implementation  of 
HCAHPS.  Topics  include: 


1.  Sampling  procedures  that  worked 
well  or  caused  problems. 

2.  Survey  operations  procedures  that 
worked  well  or  caused  problems. 

3.  How  easily  or  readily  can  HCAHPS 
be  integrated  into  a  hospital's  existing 
sampling  and  siu^ey  operations 
procedures. 

Criteria  for  Additional  Site  Selection 

While  AHRQ  and  CMS  would  like  to 
provide  wide  access  to  the  survey  for 
testing,  there  are  limited  agency 
resources  for  coordinating  the  testing 
and  analysis  of  data.  Therefore,  it  is 
necessary  to  seek  volunteer  acute  care 
sites  that  are  able  to  provide  the 
resources  for  data  collection  using  the 
HCAHPS  survey,  and  agree  to  submit 
the  data  to  a  central  repository'  for 
analysis.  Hospitals  may  volunteer  to 
participate  in  the  testing  program 
individually  or  in  a  group  in 
cooperation  with  a  hospital  association, 
chain  or  other  coalition.  Potential 
testing  sites  will  be  selected  that  best 
meet  the  analytic  needs  of  the  HCAHPS 
development  effort.  Thus,  selection 
from  among  potential  candidate  sites 
will  be  made  using  the  practical  criteria 
set  out  below.  Criteria  for  selection  of 
the  additional  sites  are  designed  to 
achieve  additional  diversity  in  the 
characteristics  of  test  sites,  obtain  the 
most  reliable  and  valid  data  possible, 
and  to  maximize  the  use  of  resources 
allotted  for  this  work. 

The  criteria  for  selection  are  as 
follows.  The  test  site  must: 

1 .  Be  able  to  pay  the  full  cost  of  data 
collection  and  database  creation  using 
specifications  provided  by  AHRQ; 

2.  Be  able  to  field  the  survey  within 
the  timeframe  specified  by  AHRQ  to  be 
determined  at  the  time  of  selection 
(Most  of  the  testing  will  occur  between 
September  and  December  2003,  but 
additional  testing  may  be  done  in  early 
2004.  Applicants  should  indicate  their 
ability  to  carry  out  the  work  during 
those  periods  in  response  to  Information 
Item  12  below); 

3.  Employ  a  survey  vendor  with  an 
established  record  of  hospital  patient 
survey  experience; 

4.  Be  able  to  provide  an  adequate 
sample  size  to  meet  the  needs  of 
analyses; 

5.  Be  able  to  adapt  survey 
implementation  as  requested  by  AHRQ, 
to  meet  the  needs  of  the  experimental 
design;  and 

6.  Be  able  to  provide  a  person  to 
coordinate  the  test  site  work  with 
AHRQ. 

Selection  of  additional  test  sites  will 
be  determined  at  the  sole  discretion  of 
the  AHRQ  and  CMS. 
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Information  Requirements:  To 
volunteer  to  participate  as  an  additional 
testing  site,  please  provide  the  following 
information: 

1 .  Volunteer  siteQs)  name(s)  and 
location(s). 

2.  Contact  person  information 
including  name  and  title,  address, 
telephone  number,  fax  number  and  e- 
mail  address.     . 

3.  Coordinator  for  site  data  collection 
information  (if  different  from  contact 
person)  including  name  and  title, 
address,  telephone  number,  fax  number 
and  e-mail  address. 

4.  The  following  are  examples  of  the 
types  of  studies  that  may  be  useful. 
Additional  ones  may  be  identified  as  a 
result  of  the  June  27th  Federal  Register 
Notice.  Please  provide  information 
about  what  types  of  studies  you  will  or 
will  not  be  willing  to  participate  in. 

a.  Test  of  mode  effects  (mail  versus 
telephone). 

b.  Test  the  effect  of  intervening  stays 
in  other  facilities. 

c.  Psychometric  analyses  to  evaluate 
the  equivalence  of  English  and  Spanish 
HCAHPS  forms. 

d.  Test  the  effect  of  lag  time  on 
HCAHPS  scale  scores. 

e.  Test  the  effect  on  response  rate  of 
different  siurey  materials  (e.g., 
personalized  cover  letters),  taking  into 
account  incremental  changes  in  cost. 

f.  Evaluate  the  covariation  of  HCAHPS 
scores  with  clinical  indicators  of 
hospital  performance. 

g.  Evaluate  HCAHPS  instrument 
psychometrically. 

h.  Sampling  procedures  that  worked 
well  or  caused  problems. 

i.  Survey  operations  procedures  that 
worked  well  or  caused  problems. 

j.  How  easily  or  readily  HCAHPS  is 
integrated  into  a  hospital's  existing 
sampling  and  survey  operations 
procedures. 

5.  Number  of  hospitals  proposed  for 
inclusion  in  the  testing. 

6.  Evidence  that  hospital(s)  is/are 
willing  to  participate  (i.e., 
acknowledgement  or  confirmation  from 
CEO). 

7.  Average  number  of  discharges  per 
month  from  participating  hospitals,  and 
the  average  number  of  discharges  for 
each  of  the  following  services:  medical, 
surgical,  and  obstetrics. 

8.  Name  of  ciurent  surveys  being  used 
in  the  site  and  modes  of  administration 
of  each  siu^ey  used. 

9.  Name  of  current  survey  vendors 
working  with  the  site(s). 

10.  Name  of  sxuvey  vendor  who  has 
the  largest  share  of  the  hospital  market 
in  which  the  volunteer  facility, 
organization  or  association  operates. 

11.  Statement  or  affidavit  indicating 
authorization  to  commit  the 


organization(s)  to  pay  the  specific 
estimated  cost  of  sample  selection,  data 
collection,  database  preparation  and 
coordination  with  AHRQ. 

12.  Current  schedule  for  data 
collection  of  patient  survey  data,  if  you 
have  one. 

13.  Process  and  schedule  for  selecting 
a  vendor  for  the  proposed  testing  or 
name  of  vendor  already  selected. 

DATES:  Please  submit  requested 
information  on  or  before  September  2, 
2003. 

ADDRESSES:  Submissions  should  include 
a  brief  cover  letter  and  the  requested 
information  about  the  potential  site(s). 
They  may  be  in  the  form  of  an  e-mail 
with  attachments,  or  a  letter,  preferably 
with  an  electronic  file  in  a  standard 
word  processing  format,  (e.g..  Microsoft 
Word  or  Word  Perfect)  on  a  3V2  inch 
diskette.  E-mail  submissions  are 
preferred  and  will  be  acknowledged 
upon  receipt. 

E-mail  Responses  to  this  request 
should  be  submitted  to:  hospital- 
cahps@ahrq.gov.  Written  or  faxed 
responses  should  be  submitted  to: 

Charles  Darby,  Agency  for  Healthcare 
Research  and  Quality,  Center  for  Quality 
Improvement  @  Patient  Safety,  540 
Gaither  Road,  Rockville,  MD  20850. 
Phone:  (301)  427-1324:  Fax:  (301)  427- 
1341. 

In  order  to  facilitate  handling  of 
submissions,  please  include  all 
requested  information  about  the 
candidate  facilities.  Please  do  not  use 
acronyms.  Electronic  submissions  are 
strongly  encouraged. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Darby,  Center  for  Quality 
Improvement  and  Patient  Safety, 
Agency  for  Healthcare  Research  and 
Quality-;  Phone:  (301)  427-1324;  Fax: 
(301)  427-1341;  E-mail 
cdarby@ahrq.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Agency  for  Healthcare  Research  and 
Quality  (AHRQ)  has  been  a  leading 
proponent  and  supporter  of  the 
development  of  instruments  for 
measuring  patient  experiences  within 
the  healhcare  system  of  the  United 
States.  Through  prior  CAHPS®  patient 
survey  development  efforts,  AHRQ  has 
been  able  to  provide  valuable 
information  to  consumers  and 
purchasers  alike.  The  CAHPS  survey  for 
health  plans  is  widely  accepted  as  an 
industry  standard.  Therefore,  as  the 
research  partner  of  CMS,  AHRQ  is 
charged  with  the  development  of  a 
hospital  patient  experience  of  care 
instrument  as  well  as  the  development 
of  reporting  strategies  to  maximize  the 
utihty  of  the  survey  results.  In  an  effort 


to  provide  a  firm  foundation  of 
evidence-based  research  for  the 
HCAHPS  instrament,  the  AHRQ  is 
requesting  voluntary  participation  from 
acute  care  facilities  as  potential  sites  for 
additional  field-testing  of  the  draft 
HCAHPS  survey  instrument  to  provide 
analytic  data  that  will  complement  the 
results  of  the  pilot  testing  done  by  QIOs 
for  CMS. 

Once  HCAHPS  is  finalized,  it  will  be 
made  available  to  "The  Quality 
Initiative:  A  Public  Resource  on 
Hospital  Performance",  which  is  a 
public/private  partnership  that  includes 
the  major  hospital  associations, 
government,  consumer  groups, 
measurement  and  accrediting  bodies, 
and  other  stakeholders  interested  in 
reporting  on  hospital  quality.  In  the  first 
phase  of  the  partnership  (which  has 
already  begun),  hospitals  are  voluntarily 
reporting  the  results  of  their 
performance  on  ten  clinical  quality 
measures  for  three  medical  conditions: 
acute  myocardial  infarction,  heart 
failure,  and  pneumonia.  HCAHPS 
reporting  will  comprise  the  second 
phase  of  the  effort. 

For  more  information  or  to  participate 
in  the  Quality  Initiative  please  visit 
http://wH'w.aha.org  under  "Quality  and 
Patient  Safety,  Quality  Initiative,"  or  at 
http://www.fah.org.  under  "Issues/ 
Advisories,"  or  at  http://www.aamc.org 
by  going  to  "Government  Affairs," 
"Teaching  Hospitals"  and  then 
"Quality." 

Dated:  July  24,  2003. 
Carolyn  M.  Clancy, 

Director.  . 

[PR  Doc.  03-19462  Filed  7-30-03:  8:45  am] 

BILUfMi  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality  Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  Appendix  2), 
announcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Technical  Review  Committee 
(TRC)  meeting.  This  TRC's  charge  is  to 
review  contract  proposals  and  provide 
recommendations  to  the  Director, 
AHRQ,  with  respect  to  the  technical 
merit  of  proposals  submitted  in 
response  to  a  Request  for  Proposals 
(RFP)  regarding  "Communications 
Support".  The  RFP  was  published  in  the 
Federal  Business  Opportunities  on  Jime 
3,  2003. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
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Dated:  July  23 
Carolyn  M.  Clai 

Director. 

[FR  Doc.  03-19.= 
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DEPARTMEN 
HUMAN 


OF  HEALTH  AND 


SERVICES 


Centers  for  Disease  Control  and 
Prevention     , 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Evaluation  of 
Web-Based  HIV  Risk  Behavior 
Surveillance  Among  Men  Who  Have 
Sex  With  Men,  Program 
Announcement  Number  03095 


In  accordan(  e 
the  Federal  Ac  visory 
(Pub.  L.  92-46P) 
Control  and 
announces  the 


with  section  10(a)(2)  of 

Committee  Act 
the  Centers  for  Disease 
Prevention  (CDC) 
following  meeting: 


Name:  Diseas( 
Prevention  and 
Panel  (SEP):  Ev^uation 
Risk  Behavior 
Have  Sex  With 
Number  03095. 

Times  and  Dories 
20.  2003  (Open) 
21,2003  (Open) 
2003  (Closed). 


Disability,  and  Injury 
-ontrol  Special  Emphasis 
of  Web-Based  HIV 
Sirveillance  Among  Men  Who 
!  ten,  Program  Announcement 

7  p.m. -8  p.m.,  August 
8  a.m.-08:30  a.m.,  August 
8:30  a.m.-5  p.m.,  August  21, 


Place:  The  Westin  Atlanta  Airport  Hotel, 
4736  Best  Road,  Atlanta,  GA  30337, 
Telephone  404.762.7676. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C.  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office.  CDC,  pursuant  to  Public  Law 
92^63. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  Number 
03095. 

Contact  Person  for  More  Information:  Beth 
Wolfe.  Prevention  Support  Office,  National 
Center  for  HIV.  STD,  and  TB  Prevention, 
CDC.  1600  Clifton  Road,  NE,  MS-E07, 
Atlanta,  GA  30333,  Telephone  404.639.8531. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  July  23,  2003. 
Alvin  Hall. 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  03-19480  Filed  7-30-03:  8:45  am] 

BILLING  CODE  4163-1 B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

[Program  Announcement  No.  ACYF/HS- 
2003-15] 

Fiscal  Year  2003  Discretionary 
Announcement  for  Head  Start 
Partnerships  With  Historically  Black 
Colleges  and  Universities;  Availability 
of  Funds  and  Requests  for 
Applications;  Corrections 

AGENCY:  Administration  for  Children 
and  Families  (ACF),  HHS. 
ACTION:  Correction  Notice  for  Head  Start 
Historically  Black  Colleges  and 
Universities  Program  Announcement 
No.  ACYF/HHS-2003-15 

SUMMARY:  The  is  a  correction  notice  for 
the  Head  Start  Historically  Black 
Colleges  and  Universities  funding  notice 
FR  Doc  03-18165  that  was  published  on 
July  21,  2003  (68  FR  43113).  The 
document  contained  incorrect  due  dates 
for  receipt  of  applications. 
FOR  FURTHER  INFORMAT|pN  CONTACT:  The 
Head  Start  Discretionary  Grant  Support 
Team  (1-800-351-2293)  is  available  to 
answer  questions  concerning 
application  requirements  and  to  refer 
you  to  the  appropriate  contact  person  in 


ACYF  for  progranmiatic  questions.  You 
may  e-mail  your  questions  to  : 
HSB@esiIsg.org.  When  contacting  ACYF 
directly  with  programmatic  questions 
please  send  to  William  F.  Wilson, 
Grants  Officer  330  C  Street,  SW., 
Washington,  DC  20447,  (202)  205-8913, 
wwilson@acf.hhs.gov.  In  order 
necessary,  if  you  plan  to  submit  an 
application  you  are  requested  to  send  a 
post  card  or  call  with  the  following 
information:  the  name,  address, 
telephone  and  fax  numbers,  and  e-mail 
addresses  of  the  college/imiversity  at 
least  four  weeks  prior  to  the  submission 
deadline  date  to:  ACYF  Operations 
Center,  Historically  Black  Colleges  and 
Universities,  1150  Connecticut  Avenue, 
NW.,  Suite  1100,  Washington  DC  20036, 
Telephone:  1-800-351-2293,  e-mail: 
HSB@esilsg.org.  An  application  kit 
including  the  necessary  application 
forms  and  appendices  can  b6  obtained 
by  contacting  the  above  address,  and/or 
visiting  the  ACYF  Web  site  at:  http:// 
www.acf.hhs.gov/programs/hsb/grant/ 
fundingopportunities/fundopport.htm. 
Correction:  In  the  Federal  Register  of 
July  21,  2003  in  FR  Doc  03-18165,  on 
page  43119  the  due  date  for  receipt  of 
applications  is  August  20,  2003.  Please 
use  this  deadline  date  for  submissions 
of  applications  for  funding 
opportunities  available  for  the  FY  '03 
Head  Start  Historically  Black  Colleges 
and  Universities  program. 

Dated:  July  25,  2003. 
loan  E.  Ohl, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  03-19456  Filed  7-23-03;  8:45  am] 
BILUNG  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2002E-0339] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  BENICAR 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
BENICAR  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
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ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.  f da  .gov/ dockets /ecommen  ts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grille,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-3460. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  ihitial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  BENICAR 
(olmesartan  medocomil).  BENICAR  is 
indicated  for  the  treatment  of 
hypertension.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
apphcation  for  BENICAR  (U.S.  Patent 
No.  5,616,599)  from  Sankyo  Company, 
Ltd.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  30,  2002,  FDA  advised  the 


Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  BENICAR  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  tne 
applicable  regulatory  review  period  for 
BENICAR  is  2,522  days.  Of  this  time. 
1.882  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  640  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355 )(i)  became  effective:  June  1,  1995. 
The  applicant  claims  May  2, 1995.  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However.  FDA  records  indicate  that  the 
IND  effective  date  was  Jiuie  1. 1995, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  act:  July  25, 2000.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
BENICAR  (NDA  21-286)  was  initially 
submitted  on  July  25.  2000. 

3.  The  date  the  application  was 
approved:  April  25.  2002.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-286  was  approved  on  April  25.  2002. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximimi 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  756  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  September  29,  2003. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
January  27,  2004.  To  meet  its  burden, 
the  petition  must  contain  sufficient  facts 
to  merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41^2. 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 


Management.  Three  copies  of  any 
mailed  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comment  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
Comments  and  petitions  may  be  seen  in 
the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  14,  2003. 
fane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  03-19446  Filed  7-30-03;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0294] 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anesthetic  and 
Life  Support  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  9  and  10,  2003,  from 
8  a.m.  to  5  p.m.  Interested  persons  and 
organizations  may  submit  written  or 
electronic  comments  until  October  10, 
2003,  to  the  Division  of  Dockets 
Management  [see  ADDRESSES). 

Addresses:  Electronic  comments 
should  be  submitted  to  http:// 
vnvw.fda.gov/dockets/ecomments. 
Select  "2003N-0294— Opiate  Risk 
Management"  and  follow  the  prompts  to 
submit  your  statement.  Written 
comments  should  be  submitted  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville,- 
MD  20852. 

Location:  Holiday  Inn.  Versailles 
Ballrooms,  8120  Wisconsin  Ave.. 
Bethesda.  MD. 

Contact  Person:  Johanna  M.  Clifford, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
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FDA  welcon  les  the  attendance  of  the 
public  at  its  ac  visory  committee 
meetings  and  vill  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  specia  accommodations  due  to 
a  disability,  please  contact  Angle 
Whitacre  at  3C 1-827-7001  at  least  7 
days  in  advani  :e  of  the  meeting. 

Notice  of  th  s  meeting  is  given  under 
the  Federal  Ac  visory  Committee  Act  (5 
U.S.C.  app.  2), 

Dated:  July'24  2003. 
Peter  J.  Pitts, 

Associate  Comr^issioner  for  External 

Relations. 

(FR  Doc,  03-19^6  Filed  7-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Additives  and  Ingredients 
Subcommittee  of  the  Food  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Additives  and 
Ingredients  Subcommittee  of  the  Food 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  26  and  27,  2003.  from 
8:30  a.m.  to  4:30  p.m.,  and  August  28, 
2003,  from  8:30  a.m.  to  12  noon. 

Location:  St.  Regis  Hotel  (Crystal 
Balhoom),  923  16th  St.,  NW, 
Washington,  DC  20006.  202-638-2626. 

Contact  Person:  Richard  E.  Bonnette, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-255),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwry.,  College  Park,  MD  20740,  202- 
418-3034,  202-418-3030,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  10564. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  A  small  percentage  of  the 
population  is  allergic  to  natural  rubber 
latex.  FDA  has  received  reports  of 
sensitized  people  experiencing  allergic 
reactions  upon  eating  food  they  believed 
was  prepared  by  food  handlers  wearing 
natural  rubber  latex  gloves.  Thr  purpose 
of  this  meeting  is  to  gather  information 
and  to  provide  advice  and 
recommendations  to  the  agency  relating 
to  reported  allergic  reactions  to  food 
prepared  by  workers  wearing  latex  food 
service  gloves. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  20,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 1 
a.m.  and  12  noon  on  August  27,  2003. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  August  20, 


2003,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argximents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Richard  E. 
Bormette  at  least  7  days  in  advance  of 
the  meeting. 

Notice  or  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  July  23,  2003. 
Peter  ].  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-19448  Filed  7-30-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

Proposed  Project:  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act:  CARE  Act  Data 
Report  (CADR)  Form:  (OMB  No.  0915- 
0253) — Revision 

The  CARE  Act  Data  Report  (CADR) 
form,  created  in  1999  by  the  HIV/ AIDS 
Bureau  of  the  Health  Resources  and 
Services  Administration  (HRSA),  is 
designed  to  collect  information  from 
grantees,  as  well  as  their  subcontracted 
service  providers,  funded  under  Titles  I, 
II,  III  and  IV  of  the  Ryan  White  (CARE) 
Act  of  1990,  as  amended  by  the  Ryan 
White  CARE  Act  Amendments  of  1996 
and  2000  (codified  under  Title  XXVI  of 
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the  Public  Health  Services  Act).  All 
Titles  of  the  CARE  Act  specify  HRSA's 
responsibilities  in  the  administration  of 
grant  funds,  the  allocation  of  funds,  the 
evaluation  of  programs  for  the 
population  served,  and  the 
improvement  of  the  quantity  and  quality 
of  care.  Accurate  records  of  the 
providers  receiving  CARE  Act  funding, 
the  services  provided,  and  the  clients 
served  continue  to  be  critical  to  the 
implementation  of  the  legislation  and 
thus  are  necessary  for  HRSA  to  fulfill  its 
responsibilities. 


CARE  Act  grantees  are  required  to 
report  aggregate  data  to  HRSA  armually. 
The  CADR  form  is  used  by  grantees  and 
their  subcontracted  service  providers  to 
report  data  on  six  different  areas: 
Service  provider  information,  client 
information,  services  provided/clients 
served,  demographic  information,  AIDS 
Pharmaceutical  Assistance  and  AIDS 
Drug  Assistance  Program,  and  the 
Health  Insurance  Program.  The  primary 
purposes  of  the  CADR  are  to:  (1) 
Characterize  the  organizations  from 
which  clients  receive  services;  (2) 
provide  information  on  the  number  and 


characteristics  of  clients  who  receive 
CARE  Act  services;  and  (3)  enable  HAB 
to  describe  the  type  and  amount  of 
services  a  client  receives.  In  addition  to 
meeting  the  goal  of  accountability  to 
Congress,  clients,  advocacy  groups,  and 
the  general  public,  information 
collected  on  the  CADR  is  critical  for 
HRSA,  State  and  local  grantees,  and 
individual  providers  to  assess  the  status 
of  existing  HIV-related  service  delivery 
systems. 

The  estimated  response  burden  for 
grantees  is  estimated  as: 


Title  under  which  grantee  is  funded 


Title  I  Only  . 
Titlell  Only  .. 
Title  III  Only 
Title  IV  Only 

Subtotal 


Number  of 

grantee 
respondents 


Responses 
per  grantee 


51 

59 

337 

90 


537 


Hours  to 

coordinate 

receipt  of  data 

reports  from 


40 

40 

8 

16 


Total  hour 
burden 


2,040 
2,360 
2,696 
1,440 


8,536 


The  estimated  response  burden  for 
service  providers  is  estimated  as: 


Title  under  which  grantee  is  funded 


Title  I  Only  .... 
Title  II  Only  ... 
Title  III  Only  .. 
Title  IV  Only  ., 
Funded  under 

Subtotal  .. 
Total 


Number  of 
respondents 


1,175 

995 

248 

98 

394 


2,782 


3,319 


Responses  per 
provider 


Hours  per 
response 


24 
40 
40 
40 

48 


Total  hour 
burden 


28,200 

39,800 

9.920 

3.920 

18,912 


100,752 


109,288 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Eydt,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  Fax  Number,  202-395-6974. 

Dated:  July  24,  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  03-19444  Filed  7-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 


Proposed  Project:  340B  Drug  Pricing 
Program  Survey — NEW 

Section  340B  of  the  Public  Health  Act 
provides  that  a  manufacturer  that  sells 
outpatient  drugs  to  covered  entities 
must  agree  to  charge  a  price  that  will 
not  exceed  the  amount  determined 
under  a  statuton,'  formula.  The  entities 
eligible  to  access  such  drug  pricing  (i.e., 
certain  HHS  grantees,  certain 
disproportionate  share  hospitals,  and 
other  specified  categories  of  entities) 
total  approximately  10,000  sites.  Most  of 
these  safety  net  providers  serve  the 
economically  disadvantaged  or 
medically  uninsured. 

A  customer  survey  is  being  developed 
to  collect  information  by  mail  on 
various  aspects  of  the  340B  Drug  Pricing 
Program,  including  whether  information 
on  the  program  is  reaching  the  covered 
entities,  reasons  some  entities  are  not 
participating,  satisfaction  with  the 
savings  realized,  and  interest  in  possible 


44958 


modifications  1  o  the  program.  Both 
participating  a.  id  nonparticipating 
entities  will  be  included  in  the  survey. 

The  results  will  be  used  to  improve  the           The  estimated  response  burden  is  as 
design  and  management  of  the  program,      follows: 

1  tespondents 

Number  of 
respondents 

Responses  per 
respondent 

Total 
responses 

Minutes  per 
response 

Total  burden 
hours 

Non-participation 

283 
567 

1 
1 

283 
567 

850 

0.2 

1 

57 

Participation    . .. 

567 

Total 

850 

624 

Written 
recommendat 
proposed 
be  sent  within 
Allison  Eydt 
Housing  Branc^ 
and  Budget, 
Building,  Roon 
20503.  Fax 


2003. 


Dated:  July  24 
Jane  M.  Harrisoii 

Director,  Divisior 
Coordination 
[FR  Doc.  03-194' 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administratiorj 

[Announcement  Number:  HRSA-04-003] 

Rural  Health  Network  Development 
Planning  Grant  Program— CFDA 
Number  93.912 


AGENCY:  Health 
Administration^  HHS. 
ACTION:  Notice 


)f  availabilitv  of  funds. 


SUMMARY:  The 

Services  Admi 
of  Rural 
announces  that 
$1,000,000  in 
funds  is  avai 
and  15  Rural 
Development 
Eligibility  is 
rural  non-profil 
lead  applicant 
network  or 
providers.  The 
network  or 


Resources  and  Services 


iealth  Resources  and 
iiistration  (HRSA),  Office 
HealthjPolicy  (ORHP), 
approximately 
fiscal  year  (FY)'2004 
lal  le  to  fund  between  10 
H  salth  Network 
P  anning  Grants, 
op  jn  to  rural  public  or 
private  entities  as  the 
( »n  behalf  of  a  formative 
con  lortium  of  rural  health 
iroposed  rural  health 
con  ortium  supported  by  the 
grant  must  incl  ide  three  or  more  health 
care  providers,  which  may  be  nonprofit 
or  for-profit  enl  ities.  These  grants  will 
be  awarded  for  a  1-year  period. 
DATES:  Applicaions  (PHS-5161-1  and 
supplemental  r  laterial)  will  be  available 
in  July  2003  fro  m  the  HRSA  Grants 
Application  Ce  iter  (GAG)  and  must  be 
received  in  the  HRSA  GAG  at  the 
address  below  1  ly  the  close  of  business, 


September  10.  2003.  Applications  will 
meet  the  deadline  if  they  are  either:  (1) 
Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  A  legible,  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  instead  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Applicants  should  note  that 
HRSA  anticipates  having  the  capability 
to  accept  grant  applications  online  in 
the  last  quarter  of  the  Fiscal  Year  (July 
through  September).  Please  refer  to  the 
HRSA  grants  schedule  at  http:// 
www.hrsa.gov/grants.htm  for  more 
information. 

ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants  Application 
Genter  at  1-877-477-2123  and  present 
the  announcement  number  HRSA-04- 
003.  All  applications  should  be  mailed 
or  delivered  to:  Grants  Management 
Officer,  HRSA  Grants  Application 
Center,  901  Russell  Avenue,  Suite  450, 
Gaithersburg,  MD  20879,  telephone:  1- 
877-477-2123,  e-mail: 
hrsagac@hrsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Pray-Gibson,  301-443-0835 
(for  questions  specific  to  project 
activities  of  the  program  and  program 
objectives);  and  Stephannie  Young, 
301-594-1246  (for  grants  policy, 
budgetary,  and  business  questions.) 
SUPPLEMENTARY  INFORMATION: 

Program  Purpose/Objectives 

This  Rural  Health  Network 
Development  (RHND)  Planning  Grant 
Program  supports  one  year  of  planning 
to  develop  integrated  health  care 
networks  in  rural  areas.  The  program  is 
designed  to  support  organizations  that 
wish  to  develop  formal  collaborative 
relationships  among  health  care 
providers  to  integrate  systems  of  care 
administratively,  clinically,  financially, 
and  technologically.  The  goal  of  the 
RHND  Program  is  to  achieve 
efficiencies;  expand  access  to, 
coordinate,  and  improve  the  quality  of 


essential  health  care  services;  and 
strengthen  the  rural  health  care  system 
as  a  whole.  The  RHND  Planning  Grant 
Program  supports  this  overall  program 
goal  by  providing  support  to  entities  in 
the  formative  stages  of  planning  and 
organizing  a  rural  health  network. 

The  RHND  Planning  Grant  Program 
provides  support  to  rural  entities  that 
seek  to  develop  a  formal  health  care 
network  and  that  do  not  have  a 
significant  history  of  collaboration. 
Formative  networks  are  not  sufficiently 
evolved  to  apply  for  a  3-year  RHND 
implementation  grant  and  do  not  have 
a  formalized  structure.  Existing 
networks  that  seek  to  expand  services  or 
expand  their  service  area  are  not  eligible 
to  apply. 

Applicants  must  propose  to  use  the 
grant  to  develop  rural  health  networks 
that  bring  together  at  least  three 
separately  owned  health  care  providers. 
The  applicant  must  demonstrate  the 
need  for  the  network  and  have 
identified  one  or  more  problems  or 
issues  that  the  network  will  address. 
The  applying  entity  must  have 
identified  potential  network  partners 
and  include  a  letter  of  support  from 
each  of  the  potential  partners  of  the 
formative  network. 

The  ultimate  goal  of  the  grant  program 
is  to  strengthen  the  rural  health  care 
delivery  system  by  improving  the 
viability  of  the  individual  providers  in 
the  network.  Networks  funded  through 
this  program  may  also  include  entities 
that  support  the  delivery  of  health  care 
services  like  social  service  agencies, 
faith-based  organizations,  charitable 
organizations,  educational  institutions, 
employers,  local  governmental  agencies 
or  other  entities.  At  least  three  of  the 
partners  that  plan  to  participate  in  the 
network,  however,  must  be  health 
service  providers.  Grant  funds  may  not 
be  used  for  the  direct  delivery  of 
services. 

The  grant  support  provided  under  the 
RHND  Planning  Grant  program  may  be 
sufficient  to  jumpstart  a  network  into 
becoming  operational  and  developing 
strategies  for  becoming  sustainable. 
Grantees  of  this  program  will  be  eligible 
to  apply  for  up  to  three  years  of  funding 
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from  the  Rural  Health  Network 
Development  Grant  Program  at  a  future 
time  but  are  not  required  to  do  so. 
Applicants  are  not  required  to  provide 
matching  funds  for  the  grant  but  are 
encouraged  to  engage  the  proposed 
network  partners  to  participate  in  cost- 
sharing  as  demonstratiori  of  mutual 
commitment  to  the  network. 

Authorization 

Awards  will  be  made  under  the 
program  authority  of  section  330A  of  the 
Public  Health  Service  Act,  42  U.S.C. 
254c. 

Eligibility 

To  be  eligible  to  receive  a  grant  under 
this  program,  an  applicant  must  be  a 
rural  public  or  rural  non-profit  private 
entity.  To  ascertain  rural  eligibility, 
please  refer  to  httpj/ruralhealth. 
hrsa  .gov/ fun  ding/eligibility. htm .  The 
applicant  must  include  letters  of 
support  from  at  least  three  or  more 
health  care  providers  that  may  be 
nonprofit  or  for-profit  entities,  that 
together  intend  to  develop  a  rureil  health 
network.  Under  the  President's 
initiative,  faith-based  and  community- 
based  organizations  that  are  otherwise 
eligible  and  believe  they  can  contribute 
to  HRSA's  program  objectives  are  urged 
to  apply  to  this  program. 

Funding  Level/Project  Period: 

Contingent  upon  funding, 
approximately  $1,000,000  in  FY  2004 
will  be  available  to  support  the  award 
of  10  to  15  grants  for  a  one-year  project 
period.  Award  amounts  will  range  from 
$25,000  to  $100,000  each. 

Review  Criteria 

Applications  that  are  complete  and 
responsive  to  the  guidance  will  be 
evaluated  by  an  objective  review  panel 
specifically  convened  for  this 
solicitation  and  in  accordance  with 
applicable  policies  and  procedures. 
Applications  for  this  grant  program  will 
be  reviewed  using  the  following  criteria: 

/.  Statement  of  Need  (30  Points) 

A.  The  applicant  demonstrates  the 
need  for  Federal  funding  to  support 
network  development  activities  by 
describing  the  environment  in  which 
the  network  will  develop  and  the 
appropriateness  of  applying  for  Federal 
funding  at  this  point.  The  applicant 
provides  evidence  of  the  health  care 
needs/problems  in  the  community  that 
the  network  proposes  to  address.  The 
applicant  utilizes  appropriate  data 
sources  (e.g.,  local,  state,  federal)  in 
their  analysis  of  the  environment  in 
which  the  network  is  functioning. 


If  the  purpose  of  the  network  is  to 
strengthen  health  providers'  ability  to 
serve  their  community(ies),  please 
include  data  that  demonstrates  the 
providers'  needs  for  greater  support  in 
remaining  healthy  and  sustainable. 

B.  The  applicant  clearly  describes  the 
primary  goals  and  problems/issues  to  be 
addressed  by  the  network.  The 
applicant  describes  how  the  local 
community  or  region  to  be  served  will 
benefit  from  and  be  involved  in  the 
activities  carried  out  by  the  network.  If 
the  network's  primary  goal  is  to 
strengthen  health  providers  in  the 
community,  the  applicant  describes 
how  providers  will  benefit  from  and  be 
involved  in  the  activities  carried  out  by 
the  network. 

C.  The  applicant  describes  how  the 
local  community  or  region  to  be  served 
will  experience  increased  or  more 
stable/consistent  access  to  quality 
health  care  services  across  the 
continuum  of  care  as  a  result  of  the 
integration  and  coordination  of 
activities  carried  out  by  the  network. 

n.  Identification  of  Potential  Network 
Partners  (30  Points) 

A.  The  applicant  provides  a  list  or 
table  listing  each  potential  network 
partner.  The  table  should  include  each 
partner's  organization  name,  address, 
primary  contact  person,  current  role  in 
the  community/region,  and  current 
annual  operating  expenditure. 

B.  The  applicant  explains  why  these 
are  the  appropriate  collaborators  and 
why  other  organizations  are  not 
included  as  part  of  the  formative 
network  at  this  time.  It  is  recognized 
that  the  purpose  of  the  grant  is  to 
support  development  of  the  network; 
therefore,  discussion  could  include 
identification  of  organizations  not  yet 
engaged  but  that  might  be  candidates  for 
collaboration  should  the  grant  be 
awarded. 

C.  The  applicant  describes  any  history 
of  informal  collaboration  between  the 
potential  partners  of  the  network  and 
provides  information  regarding  the 
impetus  for  the  network's  creation. 

D.  The  applicant  provides  a  map  that 
shows  the  locations  of  potential  network 
partners,  and/or  describes  the 
geographic  area  that  will  be  served  by 
the  network  and  any  other  information 
that  will  help  reviewers  visualize  and 
imderstand  the  scope  of  the  proposed 
project. 

E.  The  applying  entity  must  include  a 
letter  of  support  from  each  of  the 
potential  partners  of  the  formative 
network.  These  letters  should  confirm 
each  organization's  interest  in  becoming 
part  of  a  rural  health  network  and 
indicate  in  their  ov«i  words  the 


organization's  understanding  of  the 
benefits  that  the  network  would  bring  to 
itself  and  the  community  encompassed 
by  the  network.  The  letter  should  also 
include  a  statement  indicating  that  the 
potential  partner  understands  that  the 
grant  funds  would  be  used  for  the 
development  of  a  health  care  network 
and  are  not  to  be  used  for  the  exclusive 
benefit  of  any  one  network  partner. 

F.  The  applicant  identifies  the  key 
person  who  will  be  accountable  for 
ensuring  grant-funded  activities  will  be 
carried  out.  This  person  will  serve  to 
facilitate/convene  potential  network 
partners,  set  meeting  agendas,  assign 
and  track  tasks,  etc. 

G.  The  applicant  includes  a  resume 
for  the  key  person  identified  in  II. E. 

H.  The  apphcant  identifies  the  name 
and  affiliation  of  the  person(s)  who 
wrote  and  prepared  the  grant 
application. 

///.  Statement  of  Project  Workplan  (25 
Points) 

A.  The  applicant  includes  a  detailed 
workplan  that  describes  how  the  grant 
funds  will  be  used: 

Part  One:  The  applicant  provides  a 
matrix  that  carefully  integrates  goals, 
strategies,  activities,  and  measurable 
outcomes  and  process  measures.  The 
matrix  outlines  the  individual 
responsible  for  carrying  out  each 
activity  and  includes  a  timeline  for  the 
duration  of  the  project.  A  sample  matrix 
template  will  be  provided  in  the 
application  instructions. 

Part  Two:  The  applicant  explains  how 
the  goals  and  activities  outlined  in  the 
matrix  will  be  accomplished  in 
narrative  format. 

B.  The  applicant's  workplan  should 
either  include  a  task  tJiat  addresses  each 
of  the  following  four  areas  (or  describes 
how  each  area  is  being  addressed): 

(1)  Identifies  potential  collaborating 
network  partners  in  addition  to  those 
already  named  in  the  grant  application 
that  provided  letters  of  support. 

(2)  Convenes  potential  collaborating 
network  partners. 

(3)  Conducts  planning  activities: 

a.  Conducts  a  needs  assessment  to 
ensure  a  complete  understanding  of  the 
health  care  and  provider-related 
challenges  faced  by  the  community/ 
region  to  be  served,  and  by  the  potential 
network  partners. 

b.  Identifies  the  needs  of  potential 
network  partners. 

c.  Identifies  factors  that  will  lead  to 
the  network's  sustainability.  This  could 
include: 

•  Examining  the  benefits  that  may 
accrue  to  network  members  and  the 
community  they  serve  as  a  result  of 
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as  distance  learning,  remote  patient 
monitoring,  personal  data  assistants 
(PDAs),  interactive  video,  satellite 
broadcasting  and  store-and-forward 
technology  are  just  some  of  the  many 
health  care  focused  technological 
applications  that  can  help  improve 
access  to  care  either  directly  or 
indirectly  by  improving  the  efficiency  of 
local  health  care  providers;  or 

B.  Projects  that  significantly  address 
oral  health  care  needs  of  the  community 
to  be  served;  or 

C.  Projects  that  significantly  address 
mental  health  service  needs  of  the 
community  to  be  served;  or 

D.  Projects  in  which  the  proposed 
network  includes  at  least  one  Critical 
Access  Hospital;  or 

E.  Projects  in  which  the  proposed 
network  does  not  include  a  facility  that 
currently  receives  a  DHHS-sponsored 
grant. 

Funding  Preference 

The  authorizing  legislation  for 
Network  Development  Planning  Grants 
provides  a  funding  preference  for  some 
applicants.  Applicants  receiving  a 
preference  will  be  placed  in  a  more 
competitive  position  among  the 
applications  that  can  be  funded.  A 
funding  preference  will  be  given  to  any 
qualified  applicant  that  can  demonstrate 
either  of  the  following  two  criteria: 

A.  Those  applicants  for  which  at  least 
50  percent  of  the  proposed  rural  health 
network's  service  area  is  located  in 
officially  designated  health  professional 
shortage  areas  (HPSAs)  or  medically 
underserved  communities  (MUCs)  or 
serve  medically  underserved 
populations  (MUPs). 

To  ascertain  HPSA  and  MUP 
designation  status,  please  refer  to  the 
following  Web  site;  http:// 
bhpr.hrsa.gov/shortage/index.htm. 

To  qualify  as  a  Medically 
Underserved  Community  (MUC),  at 
least  50  percent  of  the  network's 
participation  must  include  facilities  that 
are  federally  designated  as  any  of  the 
following: 

(a)  Community  Health  Centers, 

(b)  Migrant  Health  Centers, 

(c)  Health  Care  for  the  Homeless 
Grantees, 

(d)  Public  Housing  Primary  Care 
Grantees, 

(e)  Rural  Health  Clinics, 

(f)  National  Health  Service  Corps 
sites, 

(g)  Indian  Health  Service  Sites, 
(h)  Federally  Qualified  Health^ 

Centers, 

(i)  Primary  Medical  Care  Health 
Professional  Shortage  Areas, 

(j)  Dental  Health  Professional 
Shortage  Areas, 


(k)  Niu'se  Shortage  Areas, 

(1)  State  or  Local  Health  Departments, 

(m)  Ambulatory  practice  sites 
designated  by  State  Governors  as 
serving  medically  underserved 
communities;  or 

B.  Those  applicants  whose  projects 
focus  on  primary  care,  and  wellness  and 
prevention  strategies. 

To  receive  a  funding  preference, 
applicants  must  clearly  identify  and 
demonstrate  which  preference  they  are 
requesting  as  instructed  in  the  program 
guidance  and  application  instructions. 

Executive  Order  12372 

This  grant  program  is  subject  to 
Executive  Order  12372,  which  requires 
applicants  to  seek  comments  on  the 
application  from  their  State  Single  Point 
of  Contact  (SPOC)  unless  the  applicant 
is  a  Federally  recognized  Indian  tribal 
government  or  the  State  does  not 
participate  in  this  process.  A  list  of  State 
SPOCs  and  the  non-participating  States 
is  included  with  the  application  kit  and 
is  also  available  at  http:// 
www.  whitehouse.gov/omb/grants/ 
spoc.html.  In  general,  SPOCs  are  State 
agents  that  review  grant  applications  to 
determine  if  they  are  in  accordance  with 
State  policy.  Applicants  in  States  with 
a  SPOC  must  contact  the  SPOC  about 
the  application  and  receive  any 
instructions  on  the  State  process. 
Further,  applicants  in  participating 
States  must  submit  a  copy  of  the 
application  to  the  SPOC  no  later  than 
the  Federal  application  receipt  deadline. 

Dated:  July  3.  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  03-19443  Filed  7-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunity 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  intent  to  award  a 
Single  Source  Cooperative  Agreement  to 
the  Ohio  Department  of  Alcohol  and 
Drug  Addictions  Services'  (ODADAS) 
Rehabilitation  and  Restitution  project  in 
Cuyahoga  County,  Ohio. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substemce  Abuse 
Treatment,  (CSAT)  is  publishing  this 
notice  to  provide  information  to  the 


public  concerning  a  plaimed  single 
source  cooperative  agreement  in  the 
amount  of  $600,000  in  FY  2003  to  the 
'Ohio  Department  of  Alcohol  and  Drug 
Addictions  Services'  (ODADAS) 
Rehabilitation  and  Restitution  project  in 
Cuyahoga  County,  Ohio.  This  is  not  a 
formal  request  for  applications. 
Assistance  will  be  provided  only  to  the 
above  named  agency  based  on  the 
receipt  of  a  satisfactory  application  that 
is  approved  by  an  independent  review 
group. 

Funding  Opportunity  Number:  TI  03- 
013. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  93.243 

Authority/ fustification:  Section:  509 
of  the  Public  Health  Service  Act,  as 
amended  and  subject  to  the  availability 
of  funds.  Only  the  Ohio  Department  of 
Alcohol  and  Drug  Addiction  Services 
(ODADAS)/Cuyahoga  County  is  eligible 
to  applv  for  supplemental  funding. 

SAMHSA/CSAT's  Rehabilitation  and 
Restitution  Program  (RRP),  announced 
in  2001,  is  a  unique  program  containing 
some  previously  untested  program 
elements  and  approaches.  RRP  is 
limited  to  applicants  in  States  that  have 
laws  permitting  the  sealing  of  the 
records  of  most  convicted,  first-time, 
non-violent  ex-felons  within  5  years  of 
the  end  of  post-release  suj)ervision.  This 
restriction  is  essential  because 
SAMHSA/CSAT  grants  are  no  longer 
than  5  years  in  length,  and 
consequently.  States  requiring  longer 
waiting  periods  cannot  provide  the 
results  needed  within  a  5-year  project 
period.  Only  4  applications  were 
received  due  to  this  limitation. 

Two  Ohio  projects  were  funded  in 
2002,  ODADAS/Cuyahoga  County  and 
the  Clermont  County  Treatment 
Alternatives  for  Safe  Communities 
(TASC).  Uncertainty  about  appropriate 
program  costs  and  the  uniqueness  and 
importance  of  the  program  resulted  in  a 
requirement  that  grantees  go  through  a 
plaiming  year  to  design  their  projects. 
The  ODADAS/Cuyahoga  Coimty  project 
has.  in  the  planning  year,  demonstrated 
management  skills  necessary  to 
implement  the  project,  entered  into 
close  collaborative  relationships  with 
other  agencies  essential  to  the 
successful  completion  of  the  project, 
and  demons.trated  the  ability  to  recruit 
the  required  1200  eligible  project 
participants.  However,  other 
unanticipated  gaps  in  their 
comprehensive  project  could  jeopardize 
its  success.  These  result  in  a  need  to 
increase,  among  other  things: 

•  Residential  treatment  capacity; 

•  Employment  and  educational 
training  components; 
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•  Case  management  services;  and 

•  Treatment  services  after  the  initial 
treatment  period,  typically  begiiming 
when  the  offender  ends  probation  or 
parole. 

Supplemental  funding  is  critically 
necessary  to  address  these  gaps  in 
services  and  ensure  the  success  of  the 
ODADAS/Cuyahoga  County  project. 
Project  resuhs  will  inform  the  national 
substance  abuse  field:  (1)  Whether 
comprehensive  substance  abuse 
treatment  and  other  services  and  case 
management  available  for  up  to  5  years 
will  reduce  relapse  and  recidivism 
compared  to  programs  that  are  much 
shorter;  (2)  Whether  this  program  will 
increase  the  percentage  of  persons  who 
have  their  first  offense  non-violent 
felony  records  sealed  in  States  which 
permit  this;  and  (3)  whether  the 
possibility  of  having  felony  records 
sealed  significantly  alters  client 
behavior  with  respect  to  educational 
and  job  choices,  relapse,  and  recidivism. 

Contact  for  Additional  Information: 
Bruce  Fry,  Government  Project  Officer, 
Division  of  Services  Improvement, 
SAMHSA/CSAT,  Rockwall  II,  5600 
Fishers  Lane,  Suite  740,  Rockville,  MD 
20857; (301)  443-0128. 
bfry@samhsa  .gov 

Dated:  July  25,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  03-19507  Filed  7-30-03;  8:45  am] 

BILLING  CODE  4162-2(M> 


DEPARTMENT  OF  THE  INTERIOR 


Office  of  the  Secretary 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission;  Notice 
of  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  Tide  5,  United 
States  Code,  that  a  meeting  of  the  John 
H.  Chafee,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday,  September 
18,2003. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  on 
September  18,  2003  at  7  p.m.  in  Lincoln 
Town  Hall  located  at  100  Old  River 
Road,  Lincoln,  Rhode  Island,  for  the 
following  reasons: 

1.  Approval  of  Minutes. 


2.  Chairman's  Report. 

3.  Executive  Director's  Report. 

4.  Financial  Budget. 

5.  Public  Input. 

It  is  anficipated  that  about  twenty-five 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statemenis.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Executive  Director. 
John  H.  Chafee,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission, 
One  Depot  Square,  Woonsocket,  RI 
02895,  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey.  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 

Michael  Creasey, 

Executive  Director  BRVNHCC. 

(FR  Doc.  03-19483  Filed  7-3(M)3:  8:45  am) 

BILLING  CODE  431(M)K-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval  Under  the 
Paperwork  Reduction  Act;  Alaska 
Subsistence  Household  Survey 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice;  request  for  comments. 

.SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  submitted  the  collection  of 
information  listed  below  to  0MB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  If  you  wish 
to  obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  or  explanatory  material, 
contact  the  Service  Information 
Collection  Officer  at  the  address  listed 
below. 

DATES:  We  will  accept  comments  until 
September  2,  2003. 

ADDRESSES:  Submit  your  comments  on 
this  information  collection  to  the  Desk 
Officer  for  the  Department  of  the 
Interior  at  OMB-OIRA  via  facsimile  or 
e-mail  using  the  following  fax  number 
or  e-mail  address:  (202)  395-5806  (fax); 
ruth_solomon@omb.eop.gov  [e-mail). 
Please  provide  a  copy  of  your  comments 
to  the  Fish  and  Wildlife  Service's 
Information  Collection  Officer,  4401  N. 
Fairfax  Dr.,  MS  222  ARLSQ,  Arlington, 
VA  22207;  (703)  358-2269  (fax);  or 
anjssa_craghead@fws.gov  (e-mail). 
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Native  organizations  within  the 
subsistence  eligible  areas.  Harvest 
survey  data  help  ensure  that  customary 
and  traditional  use  of  migratory  birds 
and  their  eggs  for  subsistence  use  by 
indigenous  inhabitants  of  Alaska  does 
not  significantly  increase  the  take  of 
species  of  migratory  birds  relative  to 
their  continental  population  sizes. 

We  have  monitored  the  subsistence 
harvest  in  Alaska  for  the  past  14  years 
through  the  use  of  annual  household 
surveys  in  the  most  heavily  used 
subsistence  harvest  areas  (e.g.,  Yukon- 
Kuskokwim  Delta).  Continuation  of  this 
monitoring  would  enable  tracking  of 
any  significant  changes  or  trends  in 
levels  of  harvest  and  user  participation 
after  legalization  of  the  harvest.  The 
harvest  survey  method  and  forms  that 
we  used  to  collect  information  were  not 
approved  by  OMB.  We  are  requesting 
that  OMB  approve  these  forms  and  that 
the  public  comment  on  this  information 
collection.  We  will  not  conduct  or 
sponsor  any  surveys  until  we  obtain 
OMB  approval  of  this  information 
collection. 

This  collection  helped,  and  would 
help,  us  gather  information  on  the 
annual  subsistence  harvests  of  49 
species  of  birds,  including  geese,  ducks, 
swans,  cranes,  loons,  seabirds, 
shorebirds,  and  upland  game  birds.  The 
survey  was,  and  would  be,  conducted 
by  local  village  resident  surveyors  in  the 
subsistence-eligible  areas  of  Alaska, 
under  the  guidance  of  Service 
employees  and  contractors  (such  as 
Alaska  Native  organizations  and  the 
Alaska  Department  of  Fish  and  Game). 
The  local  village  surveyors  annually 
provided,  and  would  provide,  us  lists  of 
all  households  in  each  village. 
Randomly  selected  households  then 
received,  and  would  receive,  survey 
forms  from  the  village  surveyor.  The 
household  either  completed,  and  would 
complete,  the  form  independently,  or 
the  village  surveyor  helped,  and  would 
help,  the  household  complete  the  form. 
Forms  were  then,  and  would  be,  turned 
in  to  us.  The  resulting  estimates  of 
harvest  per  household  were,  and  would 
be,  combined  with  the  complete  list  of 
households  in  the  subsistence-eligible 
areas  to  provide  estimates  of  the  total 
annual  harvest  of  the  49  species  of 
birds. 

On  March  3,  2003.  we  published  in 
the  Federal  Register  (68  FR  10024)  a 
notice  informing  the  public  that  we  plan 
to  request  OMB  approval  under  the 
Paperwork  Reduction  Act  of  the  forms 
described.  We  requested  public 
comment  on  the  information  collection 
for  60  days,  ending  May  2,  2003.  By  that 
date  we  did  not  receive  any  comments. 
This  notice  provides  an  additional  30 


days  in  which  to  comment  on  the 
following  information. 

Title:  List  of  All  Occupied 
Households,  with  Hunting  Category 
Noted. 

Approval  Number:  1018-xxxx. 

Form  number:  7-FW-lOO. 

Frequency  of  Collection:  Once  per 
yeeir. 

Description  of  Respondents:  Local 
village  surveyors. 

Total  Annual  Responses:  188.  We 
estimate  one  form  for  each  of  the  188 
communities,  which  amounts  to  188 
forms  annually. 

Total  Annual  Burden  Hours:  433 
hours.  We  estimate  the  reporting  burden 
at  one  minute  for  each  of  the  total 
26,000  households  in  188  communities, 
or  433  hours  total. 

Note:  This  form  is  maintained  by  the  local 
village  surveyor.  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier. 

Title:  Households  Separated  by 
Hunting  Category. 

Approval  Number:  1018-xxxx. 

Form  number:  7-FW-lOl. 

Frequency  of  Collection:  Once  per 
year. 

Description  of  Respondents:  Local 
village  surveyors. 

Total  Annual  Responses:  188.  We 
estimate  one  form  for  each  of  the  188 
communities,  which  amounts  to  188 
forms  annually. 

Total  Annual  Burden  Hours:  94 
hours.  We  estimate  it  takes  each 
surveyor  an  average  of  one-half  hour  to 
transfer  the  information  from  Form  7- 
FW-100  to  Form  7-FW-lOl.  With  an 
estimated  188  surveyors  in  up  to  188 
communities,  we  estimate  94  hours  total 
annual  burden. 

Note:  The  local  village  surveyor  provides 
this  form  to  us.  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier. 

Title:  Permission  slip  for  participation 
in  the  survey. 

Approval  Number:  1018-xxxx. 

Form  number:  7-FW-102. 

Frequency  of  Collection:  Once  per 
year. 

Description  of  Respondents: 
Households  within  the  subsistence 
eligible  areas  of  Alaska  (50  CFR  Part 
92.5). 

Total  Annual  Responses:  16,000.  We 
estimate  up  to  13,000  of  the 
approximately  26,000  households  in  the 
subsistence  eligible  areas  will 
participate  in  the  survey.  Up  to  16,000 
households  will  have  to  be  asked 
permission  in  order  to  get  a  sample  size 
of  13,000  households. 

Total  Annual  Burden  Hours:  1,333 
hours.  It  will  take  the  surveyor  an 
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average  of  5  minutes  per  household  to 
determine  whether  or  not  that 
household  agrees  to  participate  in  the 
subsistence  harvest  survey.  With  an 
estimated  16,000  households 
responding  to  the  permission  slip,  this 
amounts  to  1,333  hoiu-s  total  annual 
burden. 

Note:  This  form  is  maintained  by  the  local 
village  surveyor.  The  surveyor  asks  each 
household  if  that  household  will  participate 
in  the  subsistence  harvest  survey.  The 
surveyor  then  notes  a  "yes"  or  a  "no"  on  a 
permission  slip.  Each  household  with  a 
"yes"  permission  slip  is  given  a  survey  form 
(described  below).  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier.  ^ 

Title:  Migratory  Bird  Subsistence 
Harvest  Household  Survey. 

Approval  Number:  1018-xxxx. 

Form  number:  7-FW-103. 

Frequency  of  Collection:  Three  times 
per  year — spring,  summer,  and  fall. 

Description  of  Respon  den  ts : 
Households  within  the  subsistence 
eligible  areas  of  Alaska  (50  CFR  Part 
92.5). 

Total  Annual  Responses:  39,000.  We 
estimate  up  to  13,000  of  the 
approximately  26,000  households  in  the 
subsistence  eligible  areas  will 
participate  in  the  survey,  responding 
three  times  annually. 

Total  Annual  Burden  Hours:  3,250 
hours.  We  estimate  the  reporting  burden 
to  average  5  minutes  per  respondent  for 
the  Migratory  Bird  Subsistence  Harvest 
Household  Survey.  With  an  estimated 
13,000  respondents  filling  out  the  form 
three  times  annually,  the  aimual  burden 
hours  total  3,250  hours. 

Note:  The  local  village  surveyor  provides 
completed  survey  forms  to  us.  The  survey 
form  consists  of  three  pages,  one  page  each 
for  spring,  summer,  and  fall.  Each  page  has 
51  bird  illustrations,  with  spaces  beside  each 
illustration  to  mark  down  numbers  of  birds 
and  eggs  taken.  This  form  does  not  record, 
nor  is  it  arranged  or  retrieved,  by  personal 
identifier;  the  household  number  is  written 
on  each  page  of  the  survey  form,  along  with 
a  village  number.  The  results  of  this  annual 
survey  help  us  understand  the  effect  of 
subsistence  hunting  on  migratory  bird 
populations,  while  also  evaluating  the  effects 
of  newly  established  spring/summer  season 
dates,  species  closures,  and  methods  and 
means  prohibitions. 

We  again  invite  comments  on  this 
proposed  information  collection  on  the 
following:  (1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  our  estimate  of  the 
burden  of  the  collection  of  information; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 


collected;  and  (4)  ways  to  minimize  the 
biuden  of  the  collection  on  respondents. 

Dated:  July  28,  2003. 
Anissa  Craghead, 

Information  Collection  Officer.  Fish  and 
Wildlife  Service. 

[FR  Doc.  03-19490  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Renewal  Under  the 
Paperwork  Reduction  Act;  Special  Use 
Permit  Applications  for  National 
Wildlife  Refuges  in  Alaska 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  submitted  a  request  to  OMB 
to  renew  approval,  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
of  the  collection  of  information  for 
special  use  permit  applications  on 
national  wildlife  refuges  in  Alaska.  An 
estimate  of  the  information  collection 
requirement  is  included  with  this 
notice. 

DATES:  You  must  submit  comments  on 
or  before  September  2,  2003. 
ADDRESSES:  Submit  your  comments  on 
this  information  collection  renewal  to 
the  Desk  Officer  for  the  Department  of 
the  Interior  at  OMB-OIRA  via  facsimile 
or  e-mail  using  the  following  fax 
number  or  e-mail  address:  (202)  395- 
5806  (fax);  ruth_solomon@omb.eop.gov 
(e-mail).  Please  provide  a  copy  of  your 
comments  to  the  Fish  and  Wildlife 
Service's  Information  Collection 
Clearance  Officer,  4401  N.  Fairfax  Dr., 
MS  222  ARLSQ,  Arlington,  VA  22207; 
(703)  358-2269  (fax);  or 
anissa_cragbead@fws.gov  {e-mai\). 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information,  or  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445;  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  [see  5  CFR 


1320.8(d)).  We  submitted  the  following 
request  to  OMB  to  renew  approval  of  the 
collection  of  information  needed  for 
special  use  permit  applications  for 
national  wildlife  refuges  in  Alaska. 
OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection 
but  may  respond  after  30  days.  To 
ensure  maximum  consideration,  send 
your  comments  to  OMB  by  the  date 
listed  in  the  DATES  section  near  the 
beginning  of  this  notice.  We  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

On  Fel^ruary  14,  2003,  we  pubUshed 
a  notice  in  the  Federal  Register  (68  FR 
7578)  inviting  the  public  to  comment  on 
this  information  collection.  We  did  not 
receive  any  comments. 

The  National  Wildlife  Refuge 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668dd-ee)  (Administration 
Act)  authorizes  us  to  permit  uses, 
including  commercial  visitor  services, 
on  national  wildlife  refuges  only  when 
we  find  the  activity  to  be  compatible 
with  the  purposes  for  which  the  refuge 
was  established.  The  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997  (Pub.  L.  105-57)  (Improvement 
Act)  amended  the  Administration  Act 
and  established  "organic  legislation  '  for 
the  National  Wildlife  Refuge  System 
with  a  unifying  mission.  It  also 
modified  the  process  for  determining 
compatible  uses  on  refuges  and  required 
that  we  determine  the  use  of  refuge 
lands  to  be  compatible  with  the  mission 
of  the  Refuge  System,  as  well  as  the 
refuge  purposes.  We  published 
proposed  regulations  for  determining  if 
a  use  is  compatible  in  the  Federal 
Register  on  September  9,  1999  (64  FR 
49056),  along  with  a  draft  compatibility 
policy. 

The  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  (16  U.S.C. 
3101  et  seq.)  was  signed  into  law  on 
December  2,  1980.  Its  broad  purpose  is 
to  provide  for  the  disposition  and  use  of 
a  variety  of  federally  owned  lands  in 
Alaska.'Section  303'  of  ANILCA 
established  the  purposes  for  each  Alaska 
refuge,  and  Section  304  requires  that  all 
uses  we  authorize  on  Alaska  refuges 
first  be  found  to  be  compatible  with  the 
refuge  purposes.  You  can  find 
regulations  for  administering  special  use 
permits  on  Alaska  refuges  in  50  CFR 
part  36.41. 

SecUon  810  of  ANILCA  (16  U.S.C. 
3120)  requires  that  we  evaluate  the 
effect  of  any  proposed  use  of  refuge 
lands  on  subsistence  uses  and  needs  in 
determining  whether  to  permit  such 
uses.  It  restricts  us  from  permitting  a  use 
which  would  significantly  restrict 
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1979;  or  is  eligible  to  receive  Cook  Inlet 
Region  rights. 

We  make  provision  in  our  general 
refuge  regulations  for  public  entry  for 
specialized  purposes,  including 
economic  activities  such  as  the 
operation  of  guiding  and  other  visitor 
services  on  refuges  by  concessionaires 
or  cooperators  under  appropriate 
contracts  or  legal  agreements  {found  in 
50  CFR  part  25.61)  or  special  use 
permits  (found  in  50  CFR  parts  36.37, 
36.41.  26.22(b)  and  26.25).  These  rules 
provide  the  authorities  and  procedures 
for  selecting  permittees  on  Alaska 
refuges,  the  vast  majority  of  which  are 
providers  of  services  and  facilities  to  the 
public.  We  will  issue  permits  for  a 
specific  period  as  determined  by  the 
tvpe  and  location  of  the  use  or  visitor 
service  provided. 

We  have  made  several  minor 
revisions  to  the  special  use  permit 
application  form  we  use  for  Alaska 
refuges  (USFWS  Form  3-2001),  and  we 
explain  the  changes  as  follows: 

1.  On  the  page  one.  item  2,  we  added 
the  phrase,  "*   *   *  and  are  not 
inconsistent  with  public  safety"  to  the 
end  of  the  first  sentence  to  be  consistent 
with  Service  regulations  and  policy 
requirements  that  we  consider  public 
safety,  as  well  as  the  other  factors  listed, 
before  authorizing  uses  on  national 
wildlife  refuges. 

2.  On  page  one.  item  3.  we  corrected 
the  last  sentence  to  state  that  permit 
applicants  must  provide  their  social 
security  number  or  taxpayer 
identification  number  for  activities 
subject  to  collection  of  fees  by  the 
Service,  and  we  provided  the  legal 
citation  for  this  requirement. 

3.  On  page  one,  item  6,  we  modified 
the  first  sentence  to  reflect  our  revised 
estimates  of  the  public  reporting 
burden. 

4.  On  page  2,  we  modified  the 
application  to  provide  the  applicant  the 
option  to  provide  his/her  taxpayer 
identification  number  or  social  security 
number. 

5.  On  page  2.  we  requested  "valid 
dates"  for  the  alternate  phone  number. 

6.  On  page  3.  we  replaced  a  confusing 
table  with  a  list  of  Alaska  refuges  and 
types  of  uses  in  order  to  simplify  the 
application.  On  the  revised  application, 

,the  applicant  only  needs  to  identify  the 
refuge  and  the  proposed  activities 


applicable  to  his/her  application  by 
marking  with  an  "X"  on  the  lists 
provided  on  the  application  form.  By 
eliminating  the  table,  we  also  provided 
more  space  on  the  application  to 
provide  a  description  and  location  of 
the  proposed  activity  or  use. 

7.  We  rearranged  the  permit 
information  required  on  page  4  into  a 
more  logical  sequence  and  format  in 
order  to  simplify  the  application.  We 
also  added  a  statement  of  reference  to  an 
enclosed  Insurance  Information  Sheet 
for  minimum  insurance  requirements. 

8.  On  page  5,  item  14,  we  added 
language  to  clarify  that  we  need  copies 
of  only  those  State  or  Federal  licenses, 
certifications,  and  registrations  that  are 
required  for  the  activity  the  applicant 
proposes  to  conduct  on  the  refuge. 

In  addition  to  the  revisions  identified 
above,  we  made  a  few  minor  editorial 
changes  to  the  application  form  for 
clarification  and  plain  language 
requirements.  The  editorial  changes  do 
not  affect  the  information  requirements 
of  the  application. 

We  revised  the  estimated  number  of 
respondents  reported  in  the  Federal 
Register  notice  published  on  February    ' 
14,  2003  (68  FR  7578),  but  we  did  not 
revise  our  estimated  number  of 
responses  or  our  total  annual  burden 
estimate.  We  previously  estimated  the 
annual  number  of  respondents 
(applicants)  to  be  the  same  as  the 
number  of  responses  (applications).  We 
reduced  the  estimated  number  of  ■ 
applicants  because  many  individuals 
submit  separate  applications  for 
different  types  of  activities  and/or  for 
difference  refuges. 

Title:  Special  Use  Permit  Applications 
for  National  Wildlife  Refuges  in  Alaska. 

OMB  Control  Number  1018-0014. 

Service  Form  Number:  3-2001. 

Frequency  of  collection:  On  occasion. 

Description  of  the  respondents: 
Individuals  and  households;  business 
and  other  for-profit  institutions;  farms; 
and  State,  local  or  Tribal  governments. 

Total  Annual  Number  of  respondents 
(applicants):  200. 

Total  Annual  Number  of  responses 
(applications):  350  (180  competitive 
permit  applications  and  170  non- 
competitive permit  applications). 

Information  Collection  Burden 
Estimate: 


Type  of  permit  application 
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We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  functions, 
including  whether  the  information  will 
have  practical  utility,- (2)  The  accuracy 
of  our  estimate  of  the  burden  of  the 
collection  of  information;  (3)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  This  information 
collection  is  part  of  a  system  of  record 
covered  by  the  Privacy  Act  (5  U.S.C. 
552(a)). 

Dated:  July  28,  2003. 
Anissa  Craghead, 

Information  Collection  Officer.  Fish  and 

Wildlife  Service. 

[FR  Doc.  03-19491  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4310-5&-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Mark  Twain  National 
Wildlife  Refuge  Complex  in  Iowa, 
Illinois  and  Missouri 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  a 
draft  Comprehensive  Conservation  Plan 
and  Environmental  Assessment  for 
Mark  Twain  National  Wildlife  Refuge 
Complex  (Complex).  This  Plan  describes 
how  the  Service  intends  to  manage  the 
Refuge  Complex  for  the  next  15  years. 
DATES:  Comments  must  be  received  by 
September  30,  2003.  All  comments 
should  be  addressed  to  Mark  Twain 
National  Wildlife  Refuge  Complex, 
Attention:  CCP  Comment,  1704  North 
24th  Street,  Quincy.  Illinois  62301,  or 
direct  e-mail  to  r3planning@fws.gov. 
Comments  may  also  be  submitted 
through  the  Service's  regional  Web  site 
at  h  ttp :// midwest. fws.gov /planning. 
ADDRESSES:  A  draft  Plan  or  summary 
may  be  obtained  by  writing  to  the 
Service  or  submitting  a  request 
electronically.  These  documents  will 
also  be  made  available  in  portable 
document  format  (pdf)  on  the  U.S.  Fish 
and  Wildlife  Service  Web  site  at  htlp:/ 
/midwest.fws.gov/planning.  Address 
requests  to:  U.S.  Fish  &  Wildlife  Service, 
Branch  of  Ascertainment  and  Planning, 
Attn:  CCP  Comment,  BHW  Federal 
Building,  1  Federal  Drive,  Ft.  Snelling, 


MN,  55111;  or  direct  e-mail  to 
r3planning@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  draft 
comprehensive  conservation  plan  and 
environmental  assessment,  contact  Dick 
Steinbach,  Complex  Manager,  at  the 
address  above  or  call  the  Refuge  at  217/ 
224-8580. 

SUPPLEMENTARY  INFORMATION:  In  1997. 
Congress  mandated  that  the  Service 
prepare  a  comprehensive  conservation 
plan  for  each  refuge  within  the  National 
Wildlife  Refuge  System.  Comprehensive 
conservation  plans  guide  management 
decisions  over  the  course  of  15  years. 
The  Mark  Twain  NWR  Complex 
includes  Port  Louisa  NWR,  Great  River 
NWR,  Clarence  Caimon  NWR,  Two 
Rivers  NWR,  and  Middle  Mississippi 
River  NWR,  which  are  all  located  along 
the  Upper  Mississippi  River.  The  Draft 
Plan  identifies  goals  and  objectives  for 
habitat  management,  land  protection 
cuid  wildlife-dependent  recreation,  as 
well  as  strategies  for  achieving  those 
goals  and  objectives. 

Daled:  September  6,  2002. 
William  F.  Hartwig, 

Regional  Director. 

[FR  Doe.  03-19484  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Act:  Request  for  Small 
Grants  Proposals  for  Year  2004 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  we,  the  U.S. 
Fish  and  Wildlife  Service  (Service)  and 
the  North  American  Wetlands 
Conservation  Council  (Council),  are 
currently  entertaining  proposals  that 
request  match  funding  for  wetland  and 
wetland-associated  upland  conservation 
projects  under  the  Small  Grants 
program.  Projects  must  meet  the 
purposes  of  the  North  American 
Wetlands  Conservation  Act  of  1989,  as 
amended.  We  will  give  funding  priority 
to  projects  from  new  grant  applicants 
with  new  partners,  where  the  project 
ensures  long-term  conservation  benefits. 
However,  previous  Act  grantees  are 
eligible  to  receive  funding  and  can 
compete  successfully  on  the  basis  of 
strong  project  resource  values. 


DATES:  Proposals  must  be  postmarked  , 
no  later  than  Friday,  November  28, 
2003. 

ADDRESSES:  Address  proposals  to: 
Division  of  Bird  Habitat  Conservation, 
U.S.  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Mail  Stop  4075, 
Arlington.  Virginia  22263,  Attn:  Small 
Grants  Coordinator. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse.  Small  Grants 
Coordinator,  or  Office  Secretary, 
Division  of  Bird  Habitat  Conservation, 
703.358.1784;  facsimile  703.358.2282. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  1989  North  American 
Wetlands  Conservation  Act  (NAWCA), 
as  amended  (16  U.S.C.  4401  et  seq.)  is, 
through  partnerships,  to  promote  long- 
term  conservation  of  North  American 
wetland  ecosystems  and  the  waterfowl 
and  other  migratory  birds,  fish  and 
wildlife  that  depend  upon  such  habitats. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhcuicement  and  restoration  of 
wetlands  and  wetlands-associated 
upland  habitat. 

Initiated  in  1996,  the  underlying 
objective  of  the  NAWCA-based  Small 
Grants  program  is  to  promote  long-term 
wetlands  conservation  activities  through 
encouraging  participation  by  new 
grantees  and  partners  who  maynot 
otherwise  be  able  to  compete  in  the 
Standard  Grants  program.  We  also  hope 
that  successful  participants  in  the  Small 
Grants  program  later  will  be  encouraged 
to  participate  as  a  grantee  or  partner  in 
the  Standard  Grants  program.  Over  the 
first  seven  years  of  the  Small  Grants 
program,  about  630  proposals  requesting 
^  total  of  approximately  $24.1  million 
competed  for  funding.  Ultimately,  206 
projects  were  funded  over  this  period 
for  about  $8.7  million.  For  2004,  with 
the  approval  of  the  Migratory  Bird 
Conservation  Commission,  we  have 
made  the  Small  Grants  program 
operational  at  approximately  $2.0 
million.  That  is,  up  to  $2.0  million  in 
Small  Grants  wetland  projects  may  be 
funded.  However,  ultimately,  the  level 
of  Small  Grant  funding  depends  upon 
the  quality  of  the  pool  of  grant 
proposals. 

To  be  considered  for  funding  in  the 
2004  cycle,  proposals  must  have  a  grant 
request  no  greater  than  $50,000.  We  will 
accept  all  weUand  conservation 
proposals  that  meet  the  requirements  of 
the  Act.  However,  considering 
appropriate  proposal  resource  values, 
we  will  give  funding  priority  to  projects 
from  new  grant  applicants  (individuals 
or  organizations  who  have  never 
received  a  NAWCA  grant)  with  new 
partners,  where  the  project  ensures 


44966 


Federal  Register /Vol.  68,  No.  147 /Thursday,  July  31.  2003 /Notices 


long-term  consei  vation  benefits.  This 
priority  system  c  oes  not  preclude 
former  NAWCA  jrant  recipients  from 
receiving  Small  i  irants  funding; 
ultimately,  project  resource  value  is  the 
critical  factor  in  deciding  which  projects 
receive  funding.  Also,  projects  are  likely 
to  receive  a  great  er  level  of  attention  if 
they  are  part  of  a  broader  related  or 
uiuelated  effort  i  o  bring  or  restore 
wetland  or  wetlc  nd-associated  upland 
conservation  val  ues  to  a  particular  area 
or  region. 

In  addition,  pioposals  must  represent 
on-the-ground  p  ejects,  and  any 
overhead  in  the  jroject  budget  must 
constitute  10  pei  cent  or  less  of  the  grant 
amount.  The  ant  cipated  magnitude  of 
wetlands  and  wi  idlife  resoiuces  benefits 
that  will  result  fi  om  project  execution  is 
an  important  fac  tor  in  proposal 
evaluation,  and  I  here  should  be  a 
reasonable  balan  ce  between  acreages  of 
wetlands  and  wt  tland-associated 
uplands.  As  per  ;he  Act,  mitigation- 
related  projects  i  je  not  considered  for 
funding. 

Please  keep  in  mind  that  NAWCA  and 
matching  funds  nay  be  applied  only  to 
wetlands  acquis:  tion,  creation, 
enhancement,  ai  d/or  restoration;  they 
may  not  be  appli  ed  to  signage,  displays, 
trails  or  other  educational  features, 
materials  and  eq  iipment,  even  though 
the  goal  of  the  pi  oject  may  ultimately  be 
to  support  wetla  id  conservation 
education  curric  ula.  Projects  oriented 
toward  educatio  \  are  not  ordinarily 
eligible  for  NAW  CA  funding  because 
education  is  not  a  primary  purpose  of 
the  Act.  Howeve  r,  acceptable  project 
outcomes  can  in  :lude  educational 
benefits  resultin  ;  from  conservation 
actions.  Researc  i  is  also  not  a  primary 
purpose  of  the  Act,  and  research 
proposals  are  no  I  considered  for 
funding.  / 

Even  though  v  'e  require  less  total 
application  infoi  mation  for  Small 
Grants  than  we  (  o  for  the  Standard 
Grants  program.  Small  Grant  proposals 
must  have  clear  explanations  and  meet 
the  basic  purposes  given  above  and  the 
1:1  or  greater  no  i-Federal  matching 
requirements  of  the  NAWCA.  Small 
Grants  projects  i  lust  also  be  consistent 
with  Council-eslablished  guidelines, 
objectives  and  palicies.  All  non-Federal 
matching  funds  md  proposed 
expenditures  of  jrant  funds  must  be 
consistent  with  \ppendix  A  of  the 
Small  Grants  instructions,  "Eligibility 
Requirements  fa  r  Match  of  NAWCA 
Grant  and  Non-1  ederal  Funds." 
Applicants  musi  submit  a  completed 
Standard  Form  '  24,  Application  For 
Federal  Assistai  ce.  Hard  copies  of 
Small  Grant  inst  ructions  (booklets)  are 
no  longer  provic  ed,  except  imder 


special  circumstances.  However,  the 
NAWCA  Program  website, 
birdhabitat.fws.gov,  contains 
instructions  for  completing  and 
submitting  a  Small  Grant  application,  as 
well  as  forms  and  instructions  for  the 
Standard  Form  424. 

Small  Grant  proposals  may  be 
submitted  prior  to  the  due  date  but  must 
be  postmarked  no  later  than  Friday, 
November  28,  2003.  Address  submitted 
proposals  as  follows:  Division  of  Bird 
Habitat  Conservation,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Mail  Stop  MSBP4075,  Arlington, 
VA  22203,  Attn:  Small  Grants 
Coordinator. 

Applicants  must  submit  complete 
grant  request  packages  to  the  Division  of 
Bird  Habitat  Conservation  (DBHC), 
including  all  of  the  documentation  of 
partners  (partner  letters)  with  funding 
pledge  amounts.  Information  on  funding 
in  partner  letters,  i.e.,  amounts  and 
description  regarding  use,  must 
correspond  with  budget  amounts  in  the 
budget  table  and  any  figiues  provided  in 
the  narrative. 

With  the  volume  of  proposals 
received,  we  usually  are  not  able  to 
contact  proposal  sources  to  verify  and/ 
or  request  supplemental  data  and/or 
materials.  Thus,  those  proposals  lacking 
required  information  or  containing 
conflicting  information  are  subject  to 
being  declared  ineligible  and  not  further 
considered  for  funding. 

For  more  information,  call  the  DBHC 
office  secretary  at  703.358.1784, 
facsimile  703.358.2282,  or  send  e-mail 
to  dbhc@fws.gov.  Small  Grant 
application  instructions  may  be 
available  by  E-mail  as  a  WordPerfect© 
file,  upon  special  request. 

In  conclusion,  we  require  that,  upon 
arrival  in  the  DBHC,  proposal  packages 
must  be:  complete  with  regard  to  the 
information  requested,  presented  in  the 
format  requested,  and  be  presented 
according  to  the  established  deadline. 

The  Service  submitted  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  On  August  28, 
2002,  0MB  gave  its  approval  for  this 
information  collection  and  confirmed 
the  approval  number  as  1018-0100;  this 
approval  expires  on  August  31,  2005. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  The  information  collection 
solicited:  is  necessary  to  gain  a  benefit 
in  the  form  of  a  grant,  as  determined  by 
the  North  American  Wetlands 
Conservation  Council  and  the  Migratory 


Bird  Conservation  Commission;  is 
necessary  to  determine  the  eligibility 
and  relative  value  of  wetland  projects; 
results  in  an  approximate  paperwork 
burden  of  80  hoiu-s  per  application;  and 
does  not  carry  a  premise  of 
confidentiality.  The  information 
collections  in  this  program  will  not  be 
part  of  a  system  of  records  covered  by 
the  Privacy  Act  (5  U.S.C.  552(a)). 

Starting  October  1,  2003,  applicants 
are  required  to  provide  a  DUNS  number 
when  submitting  applications  for  a 
Federal  Government  grant.  Thus,  this 
requirement  will  be  in  effect  for  the 
November  28,  2003,  postmarking 
deadline  of  the  Small  Grants 
applications  for  2004  funding.  A  DUNS 
number  is  a  9-digit  imique  identifier 
available  from  Dun  and  Bradstreet, 
either  through  the  Web  site  at  bttp:// 
www.dunandbradstreet.com  or  by 
phone  at  1.866.705.5711. 

Dated:  July  17.  2003. 
Matt  Hogan, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
[PR  Doc.  03-19523  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-080-1030-PH] 

Notice  of  Public  Meeting,  Upper 
Columbia-Salmon  Clearwater 
Resource  Advisory  Council  Meeting; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bvueau  of 
Land  Management  (BLM)  Upper 
Columbia-Salmon  Clearwater  (UCSC) 
District  Resource  Advisory  Council 
(RAG)  will  meet  as  indicated  below. 
DATES:  September  4,  2003  beginning  at 
8  a.m.  Pacific  Daylight  Time  and  end  at 
approximately  12:01  p.m.  The  public 
comment  period  will  be  from  11  a.m.  to 
12:01  p.m.  The  meeting  will  be  held  via 
conference  call  from  the  following  Idaho 
BLM  Offices: 

•  Coeur  d'Alene — located  at  1808  N. 
Third  Street 

•  Salmon — located  at  50  Highway  93 
South 

•  Challis — located  at  801  Blue 
Mountain  Road 

•  Cottonwood — located  at  House  1 , 
Butte  Drive 


Federal  Register /Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Notices 


44967 


RAG  members  may  call  from  any 
location  and  participate  in  the 
conference  call.  The  public  may  join  in 
the  conference  call  from  any  of  the  four 
locations  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Snook,  RAC  Coordinator, 
BLM  UCSC  District,  1808  N.  Third 
Street,  Coeur  d'Alene,  Idaho  83814  or 
telephone  (208)  769-5004. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Idaho.  The  following 
topics  will  be  discussed  during  the 
September  4th  conference  call: 

•  Sustaining  Working  Landscapes 
policy 

•  Idaho  BLM  Organization 
Refinement 

•  Status  of  RAC  Nominations  and 
review  and  approval  of  minutes  from 
previous  meetings 

All  meetings  are  open  to  the  public. 
The  public  may  present  virritten 
comments  to  the  Council  at  the  Coeur 
d'Alene,  Salmon,  Challis  or  Cottonwood 
locations  during  the  public  comment 
period.  Depending  on  the  number  of 
persons  wishing  to  comment  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated:  July  25,  2003. 
Frijz  U.  Rennebaum, 

District  Manager. 

(PR  Doc.  0.3-19479  Piled  7-30-03:  8:45  am) 

BILUNG  CODE  4310-GG-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-491] 

Certain  Display  Controllers  and 
Products  Containing  Same;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Amending  the 
Complaint  and  Notice  of  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  (Order  No.  5)  amending  the 


complaint  and  notice  of  investigation. 
The  Commission  understands  the  ALJ's 
statement  summarizing  complainant's 
argument,  at  page  2  of  the  ID,  as 
implicitly  including  the  following 
italicized  language:  "In  its  motion. 
Genesis  contends  that  it  did  not  become 
aware  of  MStar's  allegedly  infringing 
product  in  the  United  States  until  April 
18,  2003,  when  it  purchased  a  Sony 
monitor  containing  an  MStar  MST9011 
display  controller  from  a  retailer  in 
California." 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  public  version 
of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS)  at  http:// 
edis.  usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  April  14,  2003,  based  on  a  complaint 
filed  on  behalf  of  Genesis  Microchip 
(Delaware)  Inc.  ("complainant")  of 
Alviso,  Calif.  68  FR  17,964  (Apr.  14, 
2003).  The  complaint,  as  supplemented, 
alleged  violations  of  section  337  of  the 
Tariff  Act  of  1930  in  the  importation 
into  the  United  States,  sale  for 
importation,  and  sale  within  the  United 
States  after  importation  of  certain 
display  controllers  and  products 
containing  same  by  reason  of 
infringement  of  claims  13  and  15  of  U.S. 
Patent  No.  6,078,361  ("the  361  patent"); 
claims  19-22  of  U.S.  Patent  No. 
5,953,074  ("the  '074  patent");  and 
claims  1  and  9  of  U.S.  Patent  No. 
6,177,922.  The  notice  of  investigation 
identified  three  respondents:  Media 
Reality  Technologies,  Inc.  of  Taipei, 
Taiwan;  Media  Reality  Technologies, 
Inc.  of  Sunnyvale,  Calif,  (collectively 
"MRT");  and  Trumpion 
Microelectronics,  Inc.  ("Trumpion")  of 
Taipei  City,  Taiwan.  Id. 

On  May  30,  2003,  complainant  moved 
pursuant  to  Commission  rule  210.14(b) 


to  amend  the  complaint  and  notice  of 
investigation  to  name  MStar 
Semiconductor,  Inc.  ("MStar")  as  an 
additional  respondent  and  to  assert 
against  MStar  claims  13  and  15  of  the 
'361  patent,  claims  15-22  of  the  '074 
patent,  and  claims  1-3.  5.  6,  9,  12,  13, 
16,  17,  33-36,  38,  and  39  of  U.S.  Patent 
No.  5,739,867  ("the  '867  patent).  Thus, 
complainant  sought  to  add  claims  15-18 
of  the  '074  patent  and  selected  claims  of 
the  '867  patent  to  the  investigation.  On 
June  11,  2003,  the  Commission 
investigative  attorney  ("lA")  filed  a 
response  in  support  of  the  motion.  On 
June  19,  2003,  MStar  filed  an  opposition 
to  the  motion.  No  responses  were  filed 
by  MRT  or  Trumpion. 

On  June  20,  2003,  the  ALJ  issued  an 
ID  (Order  No.  5)  granting  the  motion, 
thereby  amending  the  complaint  and 
notice  of  investigation  to  add  claims  IS- 
IS of  the  '074  patent  and  claims  1-3,  5. 
6.  9,  12,  13,  16,  17,  33-36,  38,  and  39 
of  the  '867  patent,  and  to  add  MStar  as 
an  additional  respondent.  On  June  26, 
2003,  MStar  filed  a  petition  for  review 
of  the  ID.  On  July  3,  2003,  responses 
opposing  the  petition  were  filed  by  the 
lA  and  complainant. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337).  and  in 
section  210.42  of  the  Commission's  ^ 
rules  of  practice  and  procediu-e  (19  CFR 
210.42). 

Issued:  July  18.  2003. 

By  order  of  the  Commission. 
Maril>-n  R.  Abbott, 
Secretary: 
[FR  Doc.  03-19437  Filed  7-30-03;  8:45  am) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Amended  Clean  Water  Act  Consent 
Decree  With  icicle  Seafoods,  Inc. 

AGENCY:  Department  of  Justice. 
ACTION:  Notice  of  availability  for  public 
comment. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  18,  2003,  an  Amended  Consent 
Decree  in  United  States  v.  Icicle 
Seafoods,  Inc.,  Docket  No.  A03-0142  CV 
(JWS),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Alaska.  In  this  action  brought  pursuant 
to  section  309  of  the  Clean  Water  Act, 
as  amended,  33  U.S.C.  1319,  the  United 
States  has  requested  the  imposition  of 
civil  penalties  and  injunctive  relief  on 
Icicle  Seafoods,  Inc.  (Icicle).  This  action 
arose  out  of  Icicle's  operation  of  its 
Seward  Fisheries  Facility  in  Seward, 
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Department  of  Justice  and  sent  to  801  B 
Street,  Suite  504,  Anchorage,  Alaska 
99501-3657.  Comments  should  refer  to 
United  States  v.  Icicle  Seafoods,  Inc., 
D.J.  Ref.  #90-5-1-1-07395.  During  the 
public  comment  period,  the  Decree  may 
be  examined  during  business  hours  at 
the  same  address  by  contacting  Lorraine 
Carter  (907-271-5452)  or  on  the 
following  Department  of  Justice  Web 
site,  http://wwiv.  usdoj.gov/enrd/ 
open.html.  The  Amended  Consent 
Decree  may  also  be  examined  at  the 
Office  of  the  Regional  Counsel,  EPA 
Region  10,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  by  contacting  Meg 
Silver  (206)  553-1476).  A  copy  of  the 
Amended  Consent  Decree  may  be 
obtained  by  contacting  Lorraine  Carter 
in  writing  at  the  address  above  or  via 
electronic  mail 

[lorraine.cartei^usdoj.gov).  In 
requesting  a  copy  by  mail,  please 
enclose  a  check  in  the  amount  of  S5.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Authority:  28  CFR  50.7. 

Robert  E.  Maher,  Jr., 

Assistant  Section  Ctiief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  03-19438  Filed  7-30-03;  8:45  am] 

BILLING  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

Piirsuant  to  28  CFR  50.7,  notice  is 
hereby  given  that  on  July  17,  2003,  a 
proposed  Consent  Decree  ('Consent 
Decree")  in  United  States  v.  South 
Haven  Sewer  Works,  Inc..  Civil  Action 
No.  2:03  CV  290,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana. 

The  United  States'  complaint  in  this 
action  asserts  claims  against  South 
Haven  Sewer  Works,  Ind.  ("South 
Haven")  for  injunctive  relief  and  civil 
penalties  for  violations  of  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq.  (the 
"Act"),  and  a  National  Pollutant 
Discharge  Elimination  System  Permit 
regulating  discharges  of  pollutants  into 
Salt  Creek,  from  South  Haven's 
privately  owned  wastewater  treatment 
plant  and  sanitary  sewer  system  in 
South  Haven,  Indiana. 

The  proposed  Consent  Decree 
requires  South  Haven  to  comply  with 
the  effluent  limitations  as  well  as  all 
other  requirements  of  South  Haven's 
NPDES  permit.  In  addition,  the 
proposed  Consent  Decree  requires  South 
Haven  to  implement  compliance 


measures  valued  at  between  $6  and  $7 
million,  including:  (i)  Installation  of 
monitoring  and  sampling  devices  and  a 
standby  power  generator;  (ii) 
construction  of  an  improved  outfall;  (iii) 
identification  and  eKmination  of  defects 
in  the  collection  system  and  wastewater 
treatment  plant  that  cause  or  contribute 
to  bypasses  and  sanitary  sewer 
overflows  C'SSOs");  (iv)  development 
and  implementation  or  procedures  for 
minimizing  the  impacts  of  SSOs  on  the 
environment  and  human  health;  and  (v) 
development  and  implementation  of  a 
preventative  maintenance  program.  The 
proposed  Consent  Decree  also  prohibits 
South  Haven  from  accepting  non- 
municipal  waste  and  expanding  its 
service  area  or  sewer  connections  until 
it  has  met  certain  requirements.  Under 
the  proposed  Consent  Decree  South 
Haven  will  also  pay  a  civil  penalty  of 
$250,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  South  Haven  Sewer  Works, 
Inc.,  D.J.  Ref.  90-5-1-1-06888. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  5400  Federal  Plaza, 
Suite  1500,  Hammond,  Indiana  46320, 
and  at  U.S.  EPA  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  IL  60604. 
During  the  public  comment  period,  the 
proposed  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site:  http://www.usdoj. 
gov/enrd/open.html.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood  (tonia. 
fleetwood@usdoj.gov),  fax  no.  (202)  514- 
0097,  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $14.75 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  03-19439  Filed  7-30-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Current  Collection; 
Comment  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review;  flexible 
deployment  assistance  guide. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Office  of 
Management  and  Budget  approval  is 
being  sought  for  the  information 
collection  listed  below.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  29,  2003. 
This  process  is  conducted  in  accordance 
with5CFRl320.lt). 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Richard  Thompson, 
Federal  Bureau  of  Investigation,  U.S. 
Department  of  Justice,  ESTS,  14800 
Conference  Center  Drive,  Suite  300, 
Chantilly,  Virginia  20151. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have  the 
practical  utility; 

(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 


(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  form/collection: 
Flexible  Deployment  Assistance  Guide. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Federal  Bureau  of  Investigation, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  Flexible 
Deployment  Assistance  Guide  has  been 
developed  to  assist  the 
telecommunications  industry  in  meeting 
its  obligations  under  the 
Communications  Assistance  for  Law 
Enforcement  Act  47  U.S.C.  1001-1010 
(1994). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  average  time  burden 
of  the  approximately  5,000  respondents 
to  provide  the  information  requested  is 
approximately  four  hours  and  fifteen 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hom-  burden 
to  provide  the  information  requested  by 
the  Flexible  Deployment  Assistance 
Guide  is  approximately  21,250  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW.. 
Washington,  DC  20530. 

Dated:  Juiy  25,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  03-19467  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4410-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-Day  notice  of  information 
collection  under  review:  Semi-annual 
progress  report  for  grants  to  encourage 
arrest  policies  and  enforcement  of 
protection  orders  program. 

The  Department  of  Justice  (DO J), 
Office  of  Justice  Programs  (OJP),  has 
submitted  the  following  information 


collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for     " 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  29,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  jiroposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Cathy  Poston,  Attorney/ 
Advisor,  Office  of  Violence  Against 
Women,  Office  of  Justice  Programs,  810 
7th  Street  NW.,  Washington,  DC  20531; 
or  facsimile  at  (202)  305-2589. 

Written  coimnents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  x)f  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  Title  of  the  form/collection:  Semi- 
Annual  Progress  Report  for  Grants  to 
Encourage  Arrest  Policies  and 
Enforcement  of  Protection  Orders 
Program. 

(3)  Agency  form  number,  if  any,  arid 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  Number:  none.  Office 
on  Violence  Against  Women,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract:  Primal  y:  The  affected  pubHc 
includes  approximately  200  grantees  of 
the  Grants  to  Er  courage  Arrest  Policies 
and  Enforcemei  it  of  Protection  Orders 
Program  (ArresI  Program)  whose 
eligibility  is  detsrmined  by  statute.  The 
Arrest  Program  was  authorized  through 
the  Violence  A^  ainst  Women  Act 
(VAWA)  and  re  luthorized  and  amended 
bv  the  Violence  Against  Women  Act  of 
2000  (VAWA  2(100).  The  Arrest  Program 
promotes  mand  itory  or  pro-arrest 
policies  and  em  :ourages  jurisdictions  to 
treat  domestic  \  iolence  as  a  serious 
crime,  establish  coordinated  community 
responses  and  f  icilitate  the  enforcement 
of  protection  or  iers.  By  statute,  eligible 
grantees  for  the  Arrest  Program  are 
States,  Indian  tiibal  governments,  State 
and  local  courts  including  juvenile 
courts,  tribal  coirts,  and  units  of  local 
government.  Fo  ■  the  purpose  of  the 
Program,  a  unit  of  local  government  is 
any  city,  count) ,  township,  town, 
borough,  parish ,  village,  or  other 
general-purpose  political  subdivision  of 
a  State:  an  Indie  n  tribe  that  performs 
law  enforcemer  t  functions  as 
determined  by  Ihe  Secretary  of  the 
Interior;  or,  for  he  purpose  of  assistance 
eligibility,  any  <  gency  of  the  District  of 
Columbia  govei  nment  or  the  United 
States  Govemm  ent  performing  law 
enforcement  fui  ictions  in  and  for  the 
District  of  Colui  nbia,  and  any  Trust 
Territory  of  the  U.S. 

(5)  An  estimate  of  the  total  number  of 
respondents  an  i  the  amount  of  time 
estimated  for  ai  i  average  respondent  to 
respond:  It  is  es  limated  that  it  will  take 
the  200  responc  ents  (Arrest  Program 
grantees)  appro  cimately  one  hour  to 
complete  a  sem  annual  progress  report. 
The  semiannua  progress  report  is 
divided  into  se(  tions  that  pertain  to  the 
different  types  i  if  activities  that  grantees 
may  engage  in,  i.e.,  law  enforcement 
agencies,  prosecutors'  offices,  courts, 
victim  services  agencies,  etc.  An  Arrest 
Program  grantei  s  will  be  required  to 
complete  those  sections  of  the  form  that 
pertain  to  their  awn  specific  activities. 

(6)  An  estimc  te  of  the  total  public 
burden  (in  how  sj  associated  with  the 
collection:  The  total  estimated  annual 
hour  burden  to  complete  the  data 
collection  form ;  is  400  hours.  Two 
hundred  grante  3s  will  complete  a  form 
twice  a  year  wi  h  an  estimated 
completion  tim  3  of  one  hour  per  form. 

If  additional  nformation  is  required, 
contact  Brenda  E.  Dyer,  Deputy 
Clearance  Offic  er.  United  States   • 
Department  of  ustice.  Justice 
Management  D  vision.  Policy  and 
Planning  Staff,  'atrick  Henry  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  D( :  20530. 


Dated:  July  25,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 

Justice. 

[FR  Doc.  03-19449  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4410-18-f> 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  on 
Occupational  Safety  and  Health 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Reestablishment  of  the  Maritime 
Advisory  Committee  for  Occupational 
Safety  and  Health  (MACOSH); 
Appointment  of  Committee  Members. 

SUMMARY:  The  Secretary  of  Labor  has  re- 
established the  charter  of  the  Maritime 
Advisory  Committee  for  Occupalional 
Safety  and  Health  (MACOSH),  which 
expired  on  March  10,  2002.  The 
Conunittee  has  been  chartered  for  a  two 
year  term.  The  purpose  of  MACOSH  is 
to  provide  advice  for  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health  (Assistant  Secretary) 
on  all  matters  relevant  to  the  safety  and 
health  of  workers  in  that  sector.  The 
Assistant  Secretary  will  seek  the  advice 
of  this  Committee,  which  consists  of  a 
broad  range  of  representatives  from  the 
maritime  industry,  on  activities  in  the 
maritime  industry  related  to  the 
Agency's  overall  priorities,  including: 
Strong,  fair,  and  effective  enforcement; 
expanded  compliance  assistance, 
guidance,  and  outreach;  expanded 
partnerships  and  voluntary  programs; 
leadership  in  the  national  dialogue  on 
occupational  safety  and  health;  and 
regulatory  matters  affecting  the 
maritime  industry,  as  appropriate.  The 
Committee  is  diverse  and  balanced,  both 
in  terms  of  segments  of  the  maritime 
industry  represented  {i.e.,  shipyard  and 
marine  cargo  handling  industries),  and 
in  the  views  or  interests  represented  by 
the  members  (employer,  employee, 
government  organizations  with  interests 
or  activities  related  to  the  maritime 
industry,  the  states,  and  the  public).  The 
Agency  expects  to  announce,  in  the  near 
future,  a  notice  of  the  first  meeting  of 
the  new  Committee.  The  public  is 
encouraged  to  attend  these  meetings. 

Mail  comments,  views,  or  statements 
in  response  to  this  notice  to  Paul  Bolon, 
Director,  Office  of  Maritime,  OSHA, 
U.S.  Department  of  Labor,  Room  N- 
3609,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Phone:  (202) 
693-2086;  Fax:  (202)  693-1667. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  OSHA,  Office  of 
Public  Affairs,  Room  N-3647,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
Telephone:  (202)  693-1999. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  21,  2002,  the  Secretary  of 
Labor  announced  her  intention  to  re- 
establish a  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (67  FR  42292).  The  maritime 
industries  have  historically  had  a  high 
incidence  of  illnesses  and  injuries  in 
their  workforces.  The  types  of  work 
performed  can  be  quite  different  in 
various  parts  of  the  industries,  ranging 
from  steel  fabrication  and  outfitting 
operations  in  shipyards  to  intermodal 
container  handling  or  grain  handling  in 
longshoring  operations.  OSHA  has 
targeted  the  maritime  industries  for 
special  attention  because  of  the 
incidence  of  illnesses  and  injuries  and 
the  specialized  nature  of  much  of  the 
work.  This  targeting  has  included 
development  of  guidance  and  outreach 
materials  specific  to  the  industry,  as 
well  as  rulemaking  to  update 
requirements  and  other  activities  to  help 
focus  actions  on  the  industry  and  to 
help  reduce  the  occurrence  of  illnesses 
and  injuries  in  these  industries.  This 
Committee  will  be  used  to  advise  OSHA 
on  these  ongoing  activities,  as  well  as  in 
any  new  areas  in  which  the  Agency 
seeks  to  pursue  or  expeuid  its  programs 
and  projects  to  furtlier  address  these 
specific  needs.  The  advice  of  the 
Committee  will  help  the  Agency  in 
terms  of  substantive  input  on  conditions 
in  the  industry,  ideas  that  may  be 
implemented  to  reduce  illnesses  and 
injuries,  and  feedback  on  Agency 
initiatives  in  the  maritime  industry. 

n.  Establishment 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compliance 
with  the  provisions  of  Section  7(b)  of 
the  OSH  Act  (29  U.S.C.  656),  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  and  41  CFR  part  102-3. 

III.  Appointment  of  Committee 
Members 

Fifty-three  nominations  of  highly 
qualified  individuals  were  received  in 
response  to  the  Agency's  request  for 
nominations.  The  Secretary  has  selected 
the  following  individuals  who  have  a 
wide  range  of  experience  concerning  the 
issues  to  be  examined  by  the 
Committee: 
Jim  Burgin,  National  Maritime  Safety 

Association; 
Keith  D.  Cameron,  U.S.  Coast  Guard; 
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Albert  Cernadas,  International 

Longshore  Association; 
Michael  Flyim,  International 

Association  of  Machinists  and 

Aerospace  Workers; 

Mike  E.  Freese,  International 
Longshore  and  Warehouse  Union; 

Stephen  D.  Hudock,  NIOSH; 

William  McGill,  International 
Brotherhood  of  Electrical  Workers; 

Captain  John  McNeill,  Pacific 
Maritime  Association; 

Dan  Nadeau,  Bath  Iron  Works; 

Captain  Teresa  Preston,  Atlantic 
Marine; 
James  Thornton,  Northrop  Grumman 

Newport  News  Shipyard;  and 
Earnest  Whelan,  International  Union  of 

Operating  Engineers. 

IV.  Authority 

This  notice  was  prepared  under  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  It  is  issued  under  7(b)  of  the 
OSH  Act  (29  U.S.C.  656),  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2).  GSA's  FACA 
Regulations  (41  CFR  part  102-3),  and 
DLMS  3  Chapter  1600. 

Signed  at  Washington,  DC.  this  28th  day  of 
July,  2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  03-19514  Filed  7-30-03;  8:45  am] 

BILLING  CODE  4510-26-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Agency  Information  Collection 
Activities;  Proposed  Collection 

AGENCY:  Merit  Systems  Protection 
Board, 

ACT10N:;Motice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.),  this  notice  announces  that 
the  Merit  Systems  Protection  Board 
(MSPB  or  the  Board)  has  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  the  following 
proposed  information  collection:  e- 


Appeal,  a  new  electronic  application  for 
filing  an  appeal  with  the  Board,  and 
MSPB  Form  185  (7/03),  a  revised  MSPB 
paper  Appeal  Form. 

On  September  4,  2002,  MSPB 
published  in  the  Federal  Register  (67 
FR  56600)  a  notice  of  its  intent  to 
submit  this  proposed  information 
collection  to  OMB  for  approval.  The 
notice  advised  the  public  that  MSPB 
had  revised  and  expanded  its  approved 
MSPB  Appeal  Form  (Optional  Form 
283,  OMB  Control  Number  3124-0009) 
to  create  a  new  MSPB  Appeal  Forms 
Package.  The  expanded  package  of 
forms  included  additional  questions 
necessitated  by  the  enactment  of  new 
laws  and  changes  in  the  Board's 
regulations  since  the  MSPB  Appeal 
Form  was  last  revised  in  1994.  The 
notice  further  advised  the  public  that 
MSPB  planned  to  develop  a  new 
electronic  application  for  filing  an 
appeal  with  the  Board,  based  on  the 
MSPB  Appeal  Forms  Package,  Public 
comments  suggested  that,  in  paper  form, 
the  expanded  MSPB  Appeal  Forms 
Package  was  too  long  and  too 
complicated,  particularly  for  pro  se 
appellants.  The  comments  also  noted 
that  the  majority  of  appellants  would 
not  need  many  of  the  forms  in  the 
package.  Accordingly,  MSPB  revised  its 
approach  to  this  information  collection. 

As  now  proposed,  this  information 
collection  will  consist  of  two  MSPB- 
provided  options  for  filing  an  appeal 
with  the  Board.  The  first  option,  e- 
Appeal,  is  an  electronic  application 
based  on  the  comprehensive  MSPB 
Appeal  Forms  Package.  It  will  permit  an 
appellant  to  file  any  type  of  appeal  over 
which  the  Board  has  jurisdiction  and  to 
raise  any  additional  claims  that  the 
Board  may  consider  in  the  particular 
type  of  appeal  being  filed.  An  appellant 
will  access  the  e-Appeal  application  via 
the  MSPB  Web  site  and  will  be  guided 
through  the  process  in  an  interview 
format.  The  questions  presented  to  each 
appellant  will  be  those  applicable  to  the 
particular  type  of  appeal  being  filed. 
The  second  option  is  a  simplified 
paper  MSPB  Appeal  Form  (MSPB  Form 
185).  This  form  will  include  only 
questions  applicable  to  the  majority  of 

Estimated  Annual  Reporting  Burden 


appeals  filed  with  the  Board,  i.e., 
appeals  of  an  agency  personnel  action  or 
a  decision  affecting  the  appellant's 
retirement  rights  or  benefits.  Other 
claims,  such  as  claims  that  the  appealed 
action  or  decision  was  the  result  of 
prohibited  discrimination  or  that  the 
agency  committed  harmful  procedural 
error  in  taking  it,  can  be  raised  with  the 
appeal  if  the  appellant  provides  the 
required  information  to  support  each 
claim  as  an  attachment.  (Alternatively, 
such  claims  can  be  raised  later  in  the 
process.)  The  form  can  also  be  used  to 
file  an  Individual  Right  of  Action  (IRA) 
appeal  under  the  Whistleblower 
Protection  Act,  a  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  (USERRA)  appeal,  or  a  Veterans 
Employment  Opportunities  Act  (VEOA) 
appeal  if  the  appellant  provides  the 
additional  information  required  for 
those  types  of  appeals  as  an  attachment. 
The  MSPB  Form  185  will  replace  the 
current  OF-283  and  will  be  the  form 
that  an  agency  provides  when  it  takes  an 
action  or  makes  a  decision  that  is 
appealable  to  the  Board.  The  majority  of 
appellants  will  be  able  to  file  their 
appeals  using  the  simplified  MSPB 
Form  185  without  having  to  provide 
additional  information  as  an 
attachment.  Use  of  the  form  is  not 
mandator}'.  An  appellant  who  chooses 
to  file  on  paper  may  do  so  in  any 
written  format,  including  letter  form,  as 
long  as  the  appeal  provides  the 
information  required  by  the  Board's 
regulations  and  otherwise  complies 
with  those  regulations. 

The  two  MSPB-provided  options  for 
filing  an  appeal  with  the  Board  are 
available  for  review  on  the  MSPB  Web 
site  at  http://www.mspb.gov,^e- 
appeal.html. 

In  this  regard,  we  are  soliciting 
comments  on  the  public  reporting 
burden.  The  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  20  minutes  to  4  hours  per 
response,  with  an  average  of  60  minutes, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


5  CFR  section 


1201,  1208  and  1209 


Annual  num- 
ber of  re- 
spondents 


6,300 


Frequency 
per  re- 
sponse 


Total  annual 
responses 


1 


Hours  per 
response 
(average) 


Total  hours 


6,300 


1 


6,300 


Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 


information  collection,  including 
suggestions  for  reducing  the  burden,  to 


the  address  shown  below.  Please  refer  to 
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ai  d 


addresses: 

paperwork  bu 
to  the  Office  of 
Regulatory 
Management 
Desk  Officer  foi 
NW.,  Washingti 
copy  to  Mr.  Arl  i 
Systems 
Street.  NW., 
by  e-mail  to 
Arlin.  Winefordh 

Dated:  |uly  25.  2003. 
Matthew  Shanna^i 

Counsel  to  the  Ch 
IFR  Doc.  03-194 
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OMB  Control  hlo.  3124-0009  in  any 
correspondence 

DATES:  Commei  its  must  be  received  on 
or  before  Septe  nber  2,  2003. 

Cofiments  concerning  the 
should  be  addressed 
Information  and 
Affairs,  Office  of 

Budget,  Attention: 
MSPB,  725  17th  Street 
;  m.  DC  20503,  with  a 
n  VVinefordner,  Merit 
Protection  Board.  1615  M 

\Vi  ishington,  DC  20419  (or 


er@mspb.gov). 


rk  of  the  Board. 

4  Filed  7-30-03;  8:45  ami 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-093] 

Notice  of  Infori^ation  Collection 

agency:  Natiorjal  Aeronautics  and 

Space  Adminis  :ration  (NASA). 

ACTION:  Notice  jf  information  collection. 


Jational  Aeronautics  and 
Administration,  as  part  of  its 

to  reduce  paperwork 
burden,  invites  the 
i  ind  other  Federal 
this  opportunity  to 
posed  and/or 
fct-mation  collections,  as 
Paperwork  Reduction 
L.  104-13,  44  U.S.C. 


effo  rt 


pr> 


summary:  The 

Space 
continuing 
and  responden 
general  public 
agencies  to  tak( 
comment  on 
continuing  in 
required  bv  the 
Act  of  1995 
3506(c)(2)(A)). 
dates:  All 
submitted  wi 
the  date  of  this 
addresses:  Al 
addressed  to 
GP,  National  A 
Administration 
0001 


(Pub 


thi 


Mr 


com^nents  should  be 

n  60  calendar  days  from 
publication, 
comments  should  be 

Harry  Lupuloff.  Code 
ronautics  and  Space 
Washington,  DC  20546- 


IN  FORMATION  CONTACT:  Ms. 
NASA  Reports  Officer, 


FOR  FURTHER 
Nancv  Kaplan 
(202)358-137^ 

Title:  Applic  ition  for  a  Patent 
License. 

OMB  Numbe  r. 

Type  of  review 
currently  appn  ved 

Need  and 
license  under 
application  o 
by  35  U.S.C 
The  informati 
applicant  for  a 
NASA  to  make 


2700-0039. 
Extension  of  a 

jd  collection. 

;  An  application  for  a 
patent  or  a  patent 

id  by  NASA  is  required 

and  37  CFR  part  404. 
J.,  supplied  by  an 
patent  license  is  used 
agency  determinations 


Uses 


wned 
2(9 
tion 


that  NASA  should  either  grant  or  deny 
a  request  for  a  patent  license,  and 
whether  the  license  should  be  exclusive, 
partially  exclusive,  or  nonexclusive. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 

Number  of  Respondents:  85. 

Responses  Per  Respondent:  1. 

Annual  Responses:  85. 

Hours  Per  Request:  8. 

Annual  Burden  Hours:  680. 

Frequency  of  Report:  Once. 

Patricia  L.  Dunnington, 

Chief  Information  Officer.  Office  of  the 

Administrator. 

IFR  Doc.  03-19531  Filed  7-30-03:  8:45  am] 

BILLING  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-092] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Harry  Lupuloff,  Code 
GP,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)'358-1372. 

Title:  Patent  License  Report. 

OMB  Number:  2  700-00 10. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  All  federal  agencies 
are  authorized  under  35  U.S.C.  209  and 
37  CFR  404.5  to  require  patent  licensees 
to  periodically  submit  reports  which 
describe  the  steps  taken  to  achieve  and 
maintain  practical  application  of  the 
licensed  inventions.  The  information  is 
used  by  NASA  attorneys  and  technology 
transfer  specialists  to  determine  if  a 
licensee  is  achieving  and  maintaining 
practical  application  of  the  licensed 
inventions  as  required  by  its  license 
agreement. 


Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 
Number  of  Respondents:  90. 
Responses  Per  Respondent:  1. 
Annual  Responses:  90. 
Hours  Per  Request:  V2  hour. 
Annual  Burden  Hours:  45. 
Frequency  of  Report:  Annually. 

Patricia  L.  Dunnington, 

Chief  Information  Officer.  Office  of  the 

Administrator. 

IFR  Doc.  03-19532  Filed  7-30-03;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-091] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  i^ederal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  September  29, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Celeste  Dalton,  Code 
HK,  National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancv  Kaplan,  NASA  Reports  Officer, 
(202)358-1372. 

Title:  Uncompensated  Overtime. 

OMB  Number:  2700-0080. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  Information  collected 
is  required  to  evaluate  the  use  of 
"uncompensated  overtime"  in  bids  and 
proposals  submitted  to  NASA  for  the 
award  of  contracts  for  technical  and 
professional  services  in  support  of 
NASA's  mission  and  in  response  to 
contractual  requirements.  The 
requirement  is  based  on  Section  834  of 
PL  101-510  (10  U.S.C.  2331)  and  FAR 
37.115. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  300. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  300. 
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Hours  Per  Request:  3.25. 
Annual  Burden  Hours:  975. 
Frequency  of  Report:  Op  occasion. 

Patricia  L.  Dunnington, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-19533  Filed  7-30-^3;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-090] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  September  29, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Celeste  Dalton,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Mentor-Protege  Program-Small 
Business  emd  Small  Disadvantaged 
Business  Concerns. 
OMB  Number:  2700-0078. 
Type  of  review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  Information  is 
required  by  NASA  to  monitor  the 
performance  and  progress  of  both  the 
mentor  and  the  protege  firms  in  this 
developmental  assistance  program,  as 
delineated  in  the  Mentor-Protege 
Agreement.  Semi-annual  reports  will 
serve  as  an  internal  control  measure  to 
achieve  Agency  objectives  and  by 
serving  as  a  check  and  balance  against 
undesired  action  or  consequences.  This 
requirement  is  codified  at  48  CFR 
subpart  1819.72. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  26. 

Responses  Per  Respondent:  2. 

Annual  Responses:  52. 

Hours  Per  Request:  1.5. 


Annual  Burden  Hours:  78. 
Frequency  of  Report:  Semi-aimually. 

Patricia  L.  Dunnington, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-19534  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-089] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3,506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  on  or  before  September  29, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Celeste  Dalton,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Patents — Grants  and 
Cooperative  Agreements. 

OMB  Number:  2700-0048. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
collected  is  required  to  ensure  the 
proper  disposition  of  rights  to 
inventions  made  in  the  course  of  NASA- 
funded  research.  The  requirement  is 
codified  in  14  CFR  1260.28. 

Affected  Public:  Not-for-profit 
institutions;  business  or  other  for-profit; 
State,  local,  or  tribal  government. 

Number  of  Respondents:  9082. 

Responses  Per  Respondent:  1. 

Annual  Responses:  9082. 

Hours  Per  Request:  20-60  minutes 
each. 

Annual  Burden  Hours:  16,150. 

Frequency  of  Report:  Annually. 

Patricia  L.  Dunnington, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-19535  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-088] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Schaffer  Test  Products,  Inc.  has 
applied  for  a  partially  exclusive  patent 
license  to  practice  the  invention 
described  and  claimed  in  KSC-12220 
entitled  "Current  Signature  Sensor," 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Randall  M.  Heald,  Assistant  Chief 
Counsel/Patent  Counsel,  and  John  F. 
Kennedy  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  within  August  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  M.  Heald,  Assistant  Chief 
Counsel/Patent  Counsel,  John  F. 
Kennedy  Space  Center,  Mail  Code:  CC- 
A,  Kennedy  Space  Center,  FL  32899, 
telephone  (321)  867-7214. 

Dated:  July  25,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  0.3-19536  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRG). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRG  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRG  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 
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2.  The  title  o\ 
collection:  Po\v:y 
Cooperation  wijth 
Nuclear  Power 
Production  or 

3.  The  form  i 
applicable. 

4.  How  often 
required-  On 
wishes  to  obser  ve 
perform  inspec 

5.  Who  will  ■ 
report:  Those 
observing  or  perform 

6.  An  estimai  e 
annual  respom  es 
although  not  al 
in  the  program 

7.  Tne  estimcited 
'respondents: 

not  all  States 


the  information 

Statement  on 

States  at  Commercial 
i'lants  and  Other 
ijltilization  Facilities. 
umber  if  applicable:  Not 


the  collection  is 

I — when  a  State 
NRC  inspections  or 
ions  for  NRC. 
required  or  asked  to 
interested  in 
ing  inspections. 
of  the  number  of 
Maximum  of  50, 
States  have  participated 


occasion- 


'fc? 
S  ates  : 


number  of  annual 
N^ximum  of  50,  although 
participated  in  the 


hi  ive 


program. 

8.  An  estimaip 
hours  needed 


ann 


requirement  or 
estimate  of  10 
hours  if  all 


of  the  total  number  of 
ually  to  complete  the 
request:  An  average 
1  ours  per  State  or  500 
participated  in  the 


Stat  ?s 


ihi 
speci 
I'oli 

"OIT 

ajidi 
Uti 


program 

9.  An  indica^on 
3507(d).  Pub.  L 

10.  Abstract 
into  an  agreement 
or  participate  i 
nuclear  power 
provide  certain 
to  ensiu'e  close 
consistency  wi 
program,  as 
Commission  s 
with  States  at 
Power  Plants 
Production  or 

A  copy  of  the 
statement  may 
at  the  NRC  Pub 
White  Flint  No^h 
Pike,  Room  O- 
20852.  0MB 
available  at  the 
Site:  http:// w:\-iff. 
doc-commen 
document  will 
home  page  site 
signature  date 

Comments 
directed  to  the 
below  by  Septe  mber 
received  after 
considered  if  it 
assiuance  of 
given  to  comments 
date.  Bryon 
and  Regulatory]  Affi 
NEOB-10202 
and  Budget 

Comments 
telephone  at 

The  NRC 
Jo  Shelton,  3011-415 


of  whether  Section 
104-13  aDplies:N/A. 
States  wisning  to  enter 
with  NRC  to  observe 
NRC  inspections  at 
acilities  are  requested  to 
information  to  the  NRC 
cooperation  and 
the  NRC  inspection 
ified  by  the 
icy  on  Cooperation 
Cjommercial  Nuclear 
Other  Nuclear 
ilization  Facilities, 
final  supporting 
)e  viewed  free  of  charge 
ic  Document  Room,  One 

11555  Rockville 
F21,Rockville,  MD 
clearance  requests  are 
NRC  Worldwide  Web 
nrc.gov/public-involve/ 
t/c  mb/index.html.  The 
je  available  on  the  NRC 
for  60  days  after  the 
this  notice, 
questions  should  be 
3MB  reviewer  listed 

2,  2003.  Comments 
date  will  be 
is  practical  to  do  so,  but 
deration  caimot  be 
received  after  this 
Office  of  Information 
airs  (3150-0163), 
I  )ffice  of  Management 
ington,  DC  20503. 
also  be  submitted  by 
395-3087. 
Clearance  Officer  is  Brenda 
-7233. 


(ifl 
and 


tiis 


cc  isic 


Wi  ishi 
c<n 
(2)2) 


Dated  at  Rockville,  Maryland,  this  24th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Cominission. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[PR  Doc.  03-19488  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comments  Requested 

agency:  Office  of  Management  and 
Budget  (OMB). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget  (OMB)  has 
recently  submitted  to  OMB  for  review 
the  following  proposal  for  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  should  be  submitted 
to  the  Office  of  Information  and 
Management  Affairs,  Attention:  Lauren 
Wittenberg  via  fax  at  (202)  395-6974  or 
by  e-mail  at: 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Backgroiuid 

In  a  Federal  Register  notice  published 
April  8,  2003  [68  FR  17090],  OMB 
proposed  using  as  the  standard  set  of 
data  elements  and  definitions  for 
applications  as  the  existing  Standard 
Form  424  (SF-424),  Application  for 
Federal  Assistance,  data  elements  and 
definitions  and  five  additional  data 
elements.  After  consultation  with  the 
public,  OMB  is  adding  four  of  the  five 
proposed  data  elements  to  the  SF-424 
and  intends  to  establish  this  data  set  as 
the  standard  for  grant  applications.  The 
use  of  the  standard  data  elements  will 
be  implemented  through  the  electronic 
grants  application  process  of  Grants.gov 
for  E-APPLY,  which  is  scheduled  for 
October  2003  deployment  and  is  part  of 
the  implementation  of  the  Federal 
Financial  Assistance  Management 
Improvement  Act  of  1999  (Pub.  L.  106- 
107). 

Based  upon  the  22  comments 
received,  OMB  has  determined  there  is 


a  need  for  further  evaluation  of  the 
comments  regarding  several  matters 
including  the  proposed  assureuice 
language,  "Type  of  Applicant" 
information,  and  the  budget  section  of 
the  SF-424.  Therefore,  OMB  is 
requesting  the  SF-424A,  SF-424B,  SF- 
424C  and  SF-424D  be  extended  while 
these  conunents  are  being  considered 
and  addressed.  OMB  is  requesting  a 
revision  to  the  SF— 424  to  add  four  data 
elements  (DUNS  number;  e-mail 
address;  facsimile  number;  and 
Applicant  Type,  Not-for-Profit).  In 
addition,  OMB  recognizes  that  a 
transition  period  is  needed  to  provide 
agencies  time  to  adapt  their  applications 
to  the  revised  SF-424  form  and  phase 
out  the  use  of  the  old  forms;  OMB  is 
seeking  a  transition  period.  Upon 
completion  of  the  analysis  of  the 
comments  and  recommendations  from 
the  grants  community,  the  SF-424  suite 
of  forms  will  be  revised  accordingly. 
OMB  will  publish  a  new  60-day  notice 
to  solicit  comments  on  the  revised  SF- 
424  suite  of  forms. 

B.  Comments  and  Responses 

OMB  received  22  comments  on  the 
proposed  standard  set  of  data  elements 
and  the  proposed  assurance  statement. 
Comments  were  received  from  1 1 
Federal  agencies,  four  non-profit 
organizations,  two  state  governments, 
four  universities  and  university-related 
organizations,  and  one  individual. 
Overall  the  comments  supported  the 
establishment  of  application  data 
standards  and  indicated  there  is  still  a 
need  for  more  evaluation  and 
consideration  of  the  comments  to  ensiue 
a  well-defiixpd  SF-424  is  available  for 
use. 

A  number  of  comments  received 
suggest  further  analysis  is  needed  for 
clarification  or  the  addition  of  more 
contact  points  to  the  forms.  In  addition, 
comments  submitted  by  Federal 
agencies  identified  the  need  for 
additional  "Type  of  Applicemt"  data 
and  also  suggested  alignment  to  other 
Federal  sources,  e.g.,  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  and  the 
Financial  Assistance  Award  Data 
System  (FAADS).  OMB  will  evaluate 
these  comments  and  conduct  an 
analysis  on  "Type  of  Applicant" 
information.  The  analysis  must  be  done 
in  context  with  the  process  of  applying 
for  Federal  assistance  to  ensure 
definitions  and  applicant  data  are 
consistent.  The  comments  will  be 
reviewed,  addressed  and  submitted  for 
public  comment. 

Some  Federal  comments  focused  on 
changing  the  budget  format  of  the  SF- 
424  based  upon  Federal  program  needs. 
Comments  from  the  public  sector 
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recommended  more  consistency 
between  financial  accounting  terms  and 
development  of  budget  for  grant 
applications.  The  comments  are 
significant  enough  that  a  separate 
evaluation  needs  to  be  done  to 
determine  if  the  budget  categories  and 
forms  need  to  be  adjusted  to  meet  the 
needs  of  the  grants  community.  The 
review  shall  determine  what  action  or 
change,  if  any,  may  be  made  to  the  SF- 
424A  and  SF-424C.  Any  change  would 
be  reflected  in  a  proposed  notice 
requesting  public  comment. 

The  proposed  consolidated  assurance 
language  included  on  the  SF-424,  as 
proposed  in  the  April  8,  2003  Federal 
Register  notice,  raised  several 
significant  comments.  These  comments 
are  being  evaluated  separately  and  will 
be  addressed  in  a  separate  notice  for 
public  comment.  The  assurance 
language  is  currently  foimd  on  the  SF- 
424B  and  SF-424D  and  can  be 
considered  separately  and  will  have  no 
impact  upon  the  implementation  of  the 
SF-424  for  the  October  E-APPLY 
deployment.  OMB  is  beginning  the 
process  of  review  of  the  assurance 
language  at  this  time  and  will  submit 
the  proposed  resolution  for  public 
comment. 

Action  to  further  evaluate  the 
comments  is  being  undertaken  by  OMB. 
It  is  the  intention  of  OMB  to  continue 
to  work  with  the  public  and  Federal 
agencies  to  address  the  comments  and 
to  ensure  the  Federal  government  is 
developing  standard  data  application 
packages  that  are  simplified  and 
streamlined  in  a  manner  intended  by 
Pub.  L.  106-107. 

Sheila  O.  Conley, 

Acting  Deputy  Controller. 

[FR  Doc.  03-19510  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  3110-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comments  Requested 

AGENCY:  Office  of  Management  and 
Budget  (OMB). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget  (OMB)  has 
recently  submitted  to  OMB  for  review 
the  following  proposal  for  collection  of 
information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.       " 
Chapter  35). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments  should  be  submitted 
to  the  Office  of  Information  and 
Management  Affairs,  Attention:  Lauren 
Wittenberg  via  fax  at  (202)  395-6974  or 
by  email  at 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

In  a  Federal  Register  notice  published 
April  8,  2003  [68  FR  17091-17105], 
OMB  proposed  consolidating  several 
existing  financial  reporting  forms  (the 
SF-269.  269A,  272  and  2 72 A)  into  a 
single  financial  report  to  be  used  by  the 
Federal  agencies  and  grant  recipients. 
The  purpose  of  the  consolidated  Federal 
Financial  Report  (FFR)  is  to  provide 
grant  recipients  with  a  standard  format 
and  consistent  requirements  across 
agencies  in  reporting  financial 
information  for  grants  and  cooperative 
agreements.  The  Federal  grant-making 
agencies,  after  public  consultation  with 
the  grantee  community,  jointly 
developed  this  form  as  part  of  the 
implementation  of  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999  (Pub.  L.  106-107). 

Based  on  the  nearly  200  comments 
received,  OMB  has  determined  there  is 
a  need  for  further  evaluation  of  the 
issues  involved  in  implementing  the 
new  form.  Therefore,  OMB  has 
requested  that  the  SF-269,  269A,  272 
and  2 72 A  be  extended  while  these 
comments  are  being  considered  and 
addressed.  We  also  recognize  that  a 
transition  period  will  be  necessary  to 
provide  agencies  and  grantees  with  time 
to  adapt  their  processes  to  the  new  form 
and  phase  out  the  use  of  old  ones.  When 
the  FFR  is  complete,  the  SF-269,  269A, 
272  and  272A  will  continue  to  be 
accepted  for  a  period  of  time  after  the 
FFR  has  been  approved.  OMB  will 
publish  a  new  60-day  notice  to  solicit 
comments  on  the  updated  FFR  and 
instructions  when  it  is  closer  to  being 
finalized. 

B.  Comments  anj^  Responses 

During  the  public  comment  period 
198  comments  were  received.  Federal 
agencies  submitted  70  comments.  State, 
local,  tribal  and  nonprofit  organizations 
submitted  115  comments,  and 
universities  provided  13  comments. 
Responses  to  general  concerns 
expressed  in  the  comments  are 
provided. 


Comments  received  from  a  number  of 
Federal  agencies  require  further 
analysis.  In  many  instances.  Federal 
agencies  were  concerned  with  the 
process  of  automating  the  form.  More 
analysis  needs  to  be  done  to  understand 
what  changes  are  needed  to  Federal 
payment  systems  so  that  they  can  accept 
the  new  form  electronically.  Sufficient 
time  is  needed  to  ensure  the  FFR  is  fully 
automated  before  the  existing  forms  are 
phased  out. 

Many  comments  indicated  there  is  a 
need  for  further  evaluation  of  the 
information  required  and  the  proposed 
instructions.  Further  consideration  of 
these  comments  is  needed  to  ensure  that 
the  form  is  streamlined  and  the 
instructions  are  simplified  in  the 
maimer  intended  by  Pub.  L.  106-107. 
OMB  will  continue  to  work  with  the 
Federal  agencies  in  addressing  these 
concerns. 

Sheila  O.  ConleVi 

Deputy  Controller. 

(FRDoc.  03-19511  Filed  7-30-03;  8:45  am] 

BILLING  CODE  3110-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a 
Revised  information  Collection:  Rl  25- 
41 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22.  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  has  submitted  to  ■ 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  RJ  25-41,  Initial 
Certification  of  Full-Time  School 
Attendance,  is  used  to  determine 
whether  a  child  is  unmarried  and  a  full- 
time  student  in  a  recognized  school. 
OPM  must  determine  this  in  order  to 
pay  survivor  annuity  benefits  to 
children  who  are  age  18  or  older. 

Approximately  1,200  RI  25-41  forms 
are  completed  aimually.  It  takes 
approximately  90  minutes  to  complete 
the  form.  The  annual  burden  is  1,800 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251,  or  via  e-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
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DATES 
should  be 
2003. 


Comments  on  this  proposal 
received  by  September  2, 


Sei  d  or  deliver  comments 


334  9 


.  Chief,  Operations 
Center  for  Retirement 
$ervices,  U.S.  Office  of 
1900  E  Street, 
Washington,  DC 
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ADDRESSES 

to— 

Ronald  VV.  Mfelton 
Support  Group 
and  Insurance 
Personnel  Management 
NW..  Room 
20415-3540; 
and 

Allison  Eydt, 
Office  of  Inforniat 
Affairs,  Office 
Budget,  New  Executive 
NW.,  Room  1 
20503. 

For  Informatipn 
Administrative 
Cyrus  S.  Bensoi 
Publications  Te  am 
Retirement  and 
Support  Service  s/Support 
606-0623. 

U.S.  Office  of  Per  lonnel  Management. 
Kay  Coles  James, 
Director. 
[FR  Doc.  03-194d9  Filed  7-30-03;  8:45  ami 

BILUNG  CODE  632S-  MM> 


0PM  Desk  Officer, 
ion  &  Regulatory 
Management  and 
utive  Office  Building, 
,  Washington,  DC 


02  35 


Regarding 
Coordination —  Contact: 
Team  Leader, 
Center  for 
Insurance  Services,  RIS 
Group,  (202) 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Submission  foi 
Comment  Request 


IJo. 
hen  (by 


(lor 


Upon  Written 
Available  From : 
Exchange 
and  Informatioii 
DC  20549. 

Extension: 
No.  3235-0257 

Form  18-K 
0120  SEC  File 

Notice  is 
to  the  Paperwork 
(44  U.S.C.  3501 
and  Exchange 
("Commission' 
Office  of 
request  for 
approved  coUett 
discussed  bel 

Form  F-2  is 
used  by  foreign 
securities 
of  1933.  The  i 
intended  to 
information 
registration  of 
public  availabi 
provided  is 
public  document 
approximately 
and  is  filed  by 


Request,  Copies 
Securities  and 
Comiiission,  Office  of  Filings 
Services,  Washington, 

Fdrm  F-2  OMB  Control 
SEC  File  No.  270-250 
QMB  Control  No.  3235- 
270-108 

given  that  pursuant 
Reduction  Act  of  1995 
et  seq.)  the  Securities 
mmission 

has  submitted  to  the 
Manaieraent  and  Budget 
extiisions  of  the  previously 
ions  of  information 


pursi  lant 


ma  ad 


OMB  Review; 


low. 

registration  statement 
issuers  to  register 

to  the  Securities  Act 
n  formation  collected  is 
en;  ure  the  adequacy  of 
av  lilable  to  investors  in  the 
securities  and  assures 
ity.  The  information 
atory.  Form  F-2  is  a 
Form  F-2  takes 
559  hours  per  response 
ipproximately  5 


respondents  for  a  total  burden  of  2,795 
hours.  It  is  estimated  that  25%  of  the 
total  burden  hours  (699  reporting 
burden  hours)  is  prepared  by  the 
company.  Also,  persons  who  respond  to 
the  collection  of  information  contained 
in  Form  F-2  are  not  required  to  respond 
unless  the  form  displays  a  currently 
valid  control  number. 

Form  18-K  is  an  annual  report  form 
used  by  foreign  governments  and 
political  subdivisions  with  securities 
listed  on  a  United  States  exchange.  The 
information  to  be  collected  is  intended 
to  ensure  the  adequacy  of  information 
available  to  investors  in  the  registration 
of  securities  and  assures  public 
availability.  The  information  provided 
is  mandatory.  Form  18-K  is  a  public 
document.  Approximately  40 
respondents  filed  Form  18-K  at  an 
estimated  8  hours  per  response  for  a 
total  annual  reporting  burden  of  320 
hours.  Also,  persons  who  respond  to  the 
collection  of  information  contained  in 
Form  18-K  are  not  required  to  respond 
unless  the  form  displays  a  currently 
valid  control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  July  25,  2003. 
)ill  M.  Peterson, 
Assistant  Secretary. 
[FR  Doc.  03-19493  Filed  7-30-03;  8:45  am) 

BILUNS  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-261 10] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

July  25,  2003. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  July  2003. 
A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington,  DC  20549-0102  (tel.  202- 


942-8090).  An  order  granting  each 
application  will  be  issued  imless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19,  2003,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0506. 

Nuveen  Municipal  Money  Market 
Fund,  Inc.  (File  No.  811-3531],  Nuveen 
Taxable  Funds,  Inc.  [File  No.  811- 
3770],  Nuveen  Money  Market  Trust 
[File  No.  811-9267] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  August  24, 
2001,  each  applicant  had  made  a 
liquidating  distribution  to  its 
shareholders,  based  on  net  asset  value. 
Expenses  of  approximately  $10,686  and 
$42,744  were  incurred  by  Nuveen 
Municipal  Money  Market  Fund,  Inc. 
and  Nuveen  Money  Market  Trust, 
respectively,  in  connection  with  the 
liquidations  and  were  paid  by  Nuveen 
Investments,  principal  underwriter  to 
each  applicant.  Nuveen  Taxable  Funds, 
Inc.  incurred  no  expenses  in  connection 
with  its  liquidation. 

Filing  Dates:  The  applications  were 
filed  on  April  25,  2003,  and  amended  on 
July  7,  2003. 

Applicants'  Address:  333  West 
Wacker  Dr.,  Chicago,  IL  60606. 

The  Wachovia  Funds  [File  No.  811- 
6504] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  7,  2002, 
and  June  14,  2002,  fifteen  of  applicant's 
eighteen  series  transferred  their  assets  to 
corresponding  series  of  Evergreen 
Equity  Trust,  Evergreen  Select  Equity 
Trust,  Evergreen  International  Trust, 
Evergreen  Select  Fixed  Income  Trust, 
and  Evergreen  Select  Money  Market 
Trust,  based  on  net  asset  value.  Between 
June  14,  2002,  and  June  16,  2002, 
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applicant's  remaining  three  series  made 
a  liquidating  distribution  to  their 
shareholders,  based  on  net  asset  value. 
Expenses  of  $275,785  incurred  in 
connection  with  the  reorganization  and 
liquidation  of  applicant  were  paid  by 
Evergreen  Investment  Management 
Company,  LLC,  applicant's  investment 
adviser. 

Filing  Dates:  The  application  was 
filed  on  November  20,  2002,  and 
amended  on  July  7,  2003. 

Applicant's  Address:  Federated 
Investors  Tower,  1001  Liberty  Ave., 
Pittsburgh,  PA  15222-3779. 

The  Wachovia  Municipal  Funds  [File 
No.  811-6201) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  7,  2002, 
applicant  transferred  its  assets  to 
corresponding  series  of  Evergreen 
Municipal  Trust,  based  on  net  asset 
value.  Expenses  of  $275,785  incurred  in 
connection  with  the  reorganization  and 
liquidation  of  applicant  were  paid  by 
Evergreen  Investment  Management 
Company,  LLC,  applicant's  investment 
adviser. 

Filing  Dates:  The  application  was 
filed  on  November  20.  2002,  and 
amended  on  July  7,  2003. 

Applicant's  Address:  Federated 
Investors  Tower,  1001  Liberty  Ave.,  ■ 
Pittsburgh.  PA  15222-3779.  ' 

Seligman  Tax-Aware  Fund,  Inc.  [File 
No.  811-10297] 

Summon,':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  24. 
2003.  applicant  transferred  its  assets  to 
Seligman  Growth  Fund,  Inc.,  based  on 
net  asset  value.  Expenses  of  $98,500 
incurred  in  connection  with  the 
reorganization  were  paid  by  J.  &  W. 
Seligman  &  Co.  Incorporated, 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  July  16,  2003. 

Applicant's  Address:  100  Park  Ave., 
New  York,  NY  10017. 

The  Simms  Funds  [File  No.  811-8871] 

Summon,':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  28, 
2003,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $24,956 
incmred  in  connection  with  the 
liquidation  were  paid  by  Simms  Capital 
Management,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  July  9,  2003. 

Applicant's  Address:  55  Railroad 
Ave.,  Greenwich.  CT  06830. 


Integrity  Small-Cap  Fund  of  Funds,  Inc. 
[File  No.  811-9023] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  25,  2003, 
applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant  incurred 
no  expenses  in  connection  with  the 
liquidation. 

Filing  Date:  The  application  was  filed 
on  July  21,2003. 

Applicant's  Address:  l.Main  St.  N., 
Minot,  ND  58703. 

Market  Street  Fund  [File  No.  811-4350] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  28, 
2003,  pursuant  to  an  agreement 
approved  by  the  applicant's 
shareholders,  applicant  distributed  all 
of  its  assets  to  its  shareholders  based  on 
net  asset  value.  Expenses  of 
approximately  $288,308  were  incurred 
in  connection  with  the  merger  and  were 
paid  by  Gartmore  Mutual  Fund  Capital 
Trust,  the  investment  adviser  of  the 
applicant. 

Filing  Date:  The  application  was  filed 
on  May  20,  2003. 

Applicant's  Address:  1000 
Chesterbrook  Boulevard,  Berwyn, 
Pennsylvania  19312-1181. 

For  tiie  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
J.  Lynn  Taylor. 
Assistant  Secretan,'. 
iFR  Doc.  03-19472  Filed  7-30-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  4,  2003: 

Closed  Meetings  will  be  held  on 
Tuesday,  August  5,  2003  at  2  p.m.  and 
Thursday,  August  7,  2003  at  11  a.m.. 
and  Open  Meetings  will  be  held  on 
Wednesday,  August  6,  2003  at  10  a.m. 
and  Thursday  August  7,  2003  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary'  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  o.r  his  designee,  has 
certified  that,  in  his  opinion,  one  or 


more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (6),  (7).  (9)(B)  and 
(10)  and  17  CFR  200.402(a)(3),  (5),  (6), 
(7),  (9)(ii)  and  (10),  permit  consideration 
of  the  scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  August 
5,  2003  will  be: 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Institution  and  settlement  of  injunctive 

actions; 
Formal  Orders;  and 
Adjudicatory  matter. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
August  6,  2003  will  be: 

The  Commission  will  consider 
whether  to  propose  amendments  to  Item 
7  of  Schedule  14A  under  the  Exchange 
Act  of  1934.  The  amendments  would 
require  expanded  disclosure  related  to 
the  operation  of  board  nominating 
committees  and  new  disclosure 
concerning  security  holder 
communications  with  board  members. 

For  fujrther  information,  please 
contact  Lillian  Cummins.  Division  of 
Corporation  Finance,  at  (202)  942-2900. 

The  subject  matter  of  the  Open 
Meeting  .scheduled  for  Thursday, 
August  7.  2003  will  be: 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  Carroll  A. 
Wallace,  C.P.A.  from  the  decision  of  an 
administrative  law  judge.  During  the 
period  covered  by  this  Commission 
proceeding.  Wallace  was  a  partner  in 
the  Denver.  Colorado  office  of  the 
accounting  firm  of  KMPG  LLC. 

Wallace  has  appealed  the  law  judge's 
findings  that  Wallace  recklessly  engaged 
.in  improper  professional  conduct  in 
violation  of  the  Commission's  Rule  of 
Practice  102(e),  17  U.S.C.  201.102(e), 
with  respect  to  KMPG's  audits  of  The 
Rockies  Fund,  an  investment  company, 
for  the  years  1994  and  1995. 

Among  the  issues  likely  to  be  argued 
are: 

1.  Whether  respondent  recklessly 
engaged  in  improper  professional 
conduct;  and 

2.  If  respondent  did  recklessly  engage  in 
improper  professional  conduct, 
whether  sanctions  should  be  imposed 
in  the  public  interest. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday. 
August  7,  2003  will  be:  Post-argument 
discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  what,  if  any,  matters  have  been 
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or  postponed,  please 
ce  of  the  Secretary  at 


2003. 


added,  deleted 
contact  the  Off  c 
{202)  942-707( . 

Dated:  luly  29, 
Jonathan  G.  Kati , 

Secretary. 

[FR  Doc.  03-19614  Filed  7-29-03:  11:41  am) 

BILUNG  CODE  8010-  01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-|48223;  File  No.  SR-CBOE- 
2003-26] 

Self-RegulatorV  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Np.  1  Thereto  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Its  Fiscal  Year 
2004  Fee  Schedule 


Rule 


II 


July  24,  2003. 

Pursuant  to 
Securities  Exc^angi 
("Act"),'  and 
notice  is  hereb 
2003.  the  Chicjgi 
Exchange,  Inco 
"Exchange")  fi 
and  Exchange 
("Commission" 
change  as  desc 
III  below,  whic 
prepared  by  tht 
the  proposal  pi rsuant 
19(b)(3)(A)  oft 
4(fl(2)-'  thereudder 
rule  change  est 
fee  or  other  ch 
proposal  effect! 
Conunission. 
facsimile  Amerid 
2003.sTheConim 
this  notice  to  sqlicit 
proposed  rule 
interested 


fiction  19(b)(1)  of  the 
e  Act  of  1934 
19b-4  thereunder,- 
given  that  on  July  1, 
o  Board  Options 
porated  ("CBOE"  or 
'd  with  the  Securities 
( iommission 
)  the  proposed  rule 
ibed  in  Items  I.  II.  and 
Items  have  been 
CBOE.  The  CBOE  filed 

to  section 
e  Act,'  and  Rule  19b- 

,  in  that  the  proposed 
blishes  or  changes  a  due 

which  renders  th§ 
e  upon  filing  with  the 
CBOE  filed  via 
ment  No.  1  on  July  23. 
ission  is  publishing 
comments  on  the 
dhange,  as  amended,  from 


arge. 


Tie 


persdns. 

I.  Self-Regufato  ry  Organization's 
Statement  of  thp  Terms  of  Substance  of 
the  Proposed  R^le  Change 

proposes  to  make 
to  its  Fee  Schedule  for 
The  text  of  the 
c  hange  is  available  at  the 
Se  :retary,  CBOE  and  at  the 


The  Exchangi 
certain  changes 
Fiscal  Year  200» 
proposed  rule 
Office  of  the 
Conunission. 

'15U.S.C.  78s(b)  1) 
^17CFRZ40.19l>4 
;>15U.S.C.  78s(b)  3)(A) 
■•  17  CFR  240.19b- 4(n(2) 
5  See  July  23.  200  I 
Attorney.  CBOE  to 
Director,  Division  o 
Commission  (",AmH|id 
No.  1 ,  CBOE  remov 
made  revisions  to  ttle 


letter  from  Chris  Hill, 
ancy  Sanow,  Assistant 
Market  Regulation, 

ment  No.  1").  In  Amendment 
id  one  of  the  fee  changes  and 
Fee  Schedule. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.. The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  make  certain  fee  reductions, 
additions  and  changes.  The  proposed 
amendments  are  the  product  of  the 
Exchange's  annual  budget  review.  The 
fee  changes  were  approved  by  the 
Exchange  Board  of  Directors  pursuant  to 
CBOE  Rule  2.22  and  will  take  effect  on 
July  1.  2003.  The  Exchange  proposes  to 
amend  the  following  fees. 

(i)  Index  Order  Book  Official  Execution 
Fee  Reduction  and  Simplification 

The  Exchange  proposes  to 
significantly  reduce  and  simplify  the 
Index  Customer  Order  Book  Official 
Execution  Fees  ("Index  OBO  fees").  The 
Exchange  represents  that  these  are  the 
rates  charged  when  a  floor  broker  or 
market  maker  buys  or  sells  index  option 
contracts  out  of  the  order  book. 
Currently,  there  is  a  sliding  scale  of 
index  OBO  fee  rates  that  change  based 
on  both  the  size  of  the  order  and  the 
amount  of  the  per-contract  premium. 
The  new  per  contract  Index  OBO  fee 
rate  will  be  flat  rates  (regardless  of  order 
size)  of  $.60  per  book  contract  for  book 
contracts  with  a  premium  greater  than 
or  equal  to  32  and  $.40  per  contract  for 
Book  contracts  with  premiums  less  than 
$2. 

As  in  prior  years,  OBO  fees  will 
continue  to  be  waived  for  market  orders 
sent  to  the  book  prior  to  the  opening 
and  executed  during  opening  rotation. 
In  the  OEX  option  class,  fees  will 
continue  to  be  waived  for  market  and 
limit  orders  sent  to  the  book  prior  to  the 
opening  and  executed  during  opening 
rotation.  Cabinet/accommodation/ 
liquidation  trades  will  continue  to  be 
charged  $.10  per  contract. 

The  Exchange  estimates  that  the 
overall  effect  of  the  changes  will  be  a 
reduction  of  approximately  33%  in 
Index  OBO  fees. 


(ii)  Customer  Large  Trade  Discounts 

The  Exchange  proposes  to  establish  a 
pilot  program  providing  a  customer 
large  trade  discount  in  the  form  of  a  cap 
on  customer  transaction  fees,  to  be  in 
effect  for  the  period  July  through 
December  2003  for  most  CBOE  index 
option  products.*^  The  Exchange 
determined  the  contract  size  at  which 
the  cap  would  be  implemented  sifter 
reviewing  recent  trading  activity  in  each 
of  the  index  products.  Trade  match  and 
floor  brokerage  fees  are  not  subject  to 
the  cap  on  fees. 

Regular  customer  transaction  fees  will 
only  be  charged  up  to  the  following 
quantity  of  contracts  per  order,  for  the 
following  underlying  indexes: 

1.  Dow  Jones  indexes  (including 
DIA) — charge  only  the  first  7,500 
contracts; 

2.  SPX— charge  only  the  first  5,000 
contracts; 

3.  OEX  (including  XEO  and  OEF), 
NDX  and  other  indexes  (not  including 
MNX)— charge  only  the  first  3,000 
contracts. 

(iii)  Non-OCC  Firm  Booth  Fees  and 
Booth  Rental  Incentive  Plan 

The  Exchange  proposes  to  reduce 
monthly  rental  rates  for  most  of  the 
booths "  that  the  Exchange  leases  to 
member  organizations  that  are  not 
members  of  the  OCC  ( "non-OCC  firms") 
by  $250,  to  a  new  rate  of  $300  per 
month.  OCC  member  firms  will 
continue  to  be  assessed  at  $165  per 
month. 

In  an  effort  to  increase  booth  space 
rentals,  the  Exchange  will  also  establish 
a  booth  rental  incentive  plan  that  will 
be  in  effect  for  the  period  July  2003 
through  June  2004.  Pursuant  to  this 
plan,  all  Members  and  Member  Firms, 
both  OCC  and  non-OCC,  will  be 
permitted  to  lease  additional  perimeter 
and  Green  Room  booth  space  at  a 
reduced  rate  of  $100  per  month  per 
additional  booth.  The  discounted  price 
is  only  applicable  to  booths  leased  in 
excess  of  the  quantity  that  the  Member 
or  Firm  had  been  leasing  as  of  June  1 , 
2003.  For  new  Members  and  Member 
Firms,  the  first  four  booths  will  be 
assessed  at  the  normal  rate  effective  as 
of  July  1,  2003,  and  any  additional 


•*The  MNX  option  class  will  not  be  included  in 
this  program  since  MNX  customer  fees  were 
significantly  reduced  in  June  2002  to  a  flat  rate  of 
S.15  per  contract.  See  Securities  Exchange  Act 
Release  No.  46045  ([une  6.  2002),  67  FR  41284  dune 
17,  2002)  (noticing  SR-CBOE-2002-28). 

^  Specifically,  the  reduced  rates  will  apply  to 
booths  around  the  perimeter  of  the  main  4th  floor 
trading  floor  ("perimeter  booths")  and  those  in  the 
"Green  Room"  (the  second  floor  trading  area.) 
Booth  rates  will  not  change  for  those  booths 
designated  as  OEX.  OEX  book,  or  Dow  |ones/MNX 
booths. 
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booths  in  excess  of  the  initial  four  will 
be  assessed  at  the  reduced  lease  rate 
during  the  incentive  period.  All  booth 
fees  discounted  under  the  incentive 
plan  will  revert  to  regular  rates  on  July 
1,2004. 

(iv)  Continuation  of  Market  Share 
Incentive  Program  (MIP) 

The  MIP  pilot  program  was  initiated 
March  1,  2003."  "The  Exchange  proposes 
to  extend  the  program  for  an  additional 
six-month  period  from  July  through 
December  2003.  As  set  forth  in  the 
initial  filing,  the  program  will  continue 
to  reduce  transaction  fees  for  Market 
Makers  and  DPMs  in  the  top  300 
equities  and  QQQs  if  certain  monthly 
market  share  targets  or  increases  in 
market  share  in  these  option  classes  are 
achieved. 

(v)  Discontinuation  of  Prospective  Fee 
Reduction  Program 

The  Exchange  proposes  to 
discontinue  the  Prospective  Fee 
Reduction  Program  ( "PFRP")  for  index 
option  classes.  The  MIP  Program 
previously  replaced  the  PFRP  for  the 
equities  and  QQQ  options  classes,  and 
the  Exchange  will  similarly  end  the 
PFRP  for  index  option  classes  in  order 
to  help  fund  various  service 
enhancements  for  the  index  option 
classes. 

(vi)  Dow  Jones  Products  Meirket  Maker 
Transaction  Fees 

The  Exchange  proposes  to  increase 
market-maker  transaction  fees  in  Dow 
Jones  option  classes  by  S.IO  per 
contract,  to  $.29  per  contract,  to 
partially  recover  the  Exchange's  costs  to 
license  Dow  Jones  products.  This  is 
consistent  with  similar  fee  surcharges 
that  the  Exchange  has  previously 
implemented  to  recover  licensing  costs 
for  the  MNX  ^  and  RUT  'o  option 
classes. 

(vii)  RAES  Access  Fees  for  Non- 
Customer  Orders 

In  March  2003,  the  Exchange 
implemented  a  pilot  program 
temporarily  suspending  the  $.30  per 
contract  access  fee  for  non-customer 
RAES  orders  in  equity  option  classes 


*  .Sep  Securities  Exchange  Act  Release  No.  47508 
(March  14,  200,3).  68  FR  13972  (March  21.  2003) 
(noticing  SR7CBOE-2003-O6). 

^  See  Securities  Exchange  Act  Release  No.  43226 
(August  29,  2000),  65  FR  54332  (September  7,  2000) 
(noticing  SK-CBOE-2000-33). 

'"  See  Securities  EJtchange  Act  Release  Nos. 
47169  (January  13.  2003).  68  FR  2596  (Januarv  17, 
2003)  (noticing  SR-CBOE-2002-73)  and  47170 
(January  13.  2003),  68  FR  2595  (January  17.  2003) 
(noticing  SR-CBOE-2002-72). 


through  June  30.  2003."  The  Exchange 
proposes  to  discontinue  the  pilot 
program,  and  reinstate  the  fee  for  equity 
option  classes.  The  fee  will  also 
continue  unchanged  for  non-equity 
option  classes. 

(viii)  Data  Lines  Installation,  Relocation 
and  Removal 

The  Exchange  has  not  changed  its  fees 
for  these  services  since  Fiscal  Year 
1993.  The  Exchange  proposes  to 
increase  fees  in  this  area  to  fully  recover 
labor  costs  associated  with  this  service. 
The  new  fees  will  be  as  follows: 

1.  Installation  for  (i)  Lines  from  local 
carrier  to  trading  floor  and  (ii)  lines 
between  Communications  Center  and 
trading  floor  will  increase  from  $263  to 
$350; 

2.  Installation  between  local  carrier 
and  Communications  Center  will 
increase  from  $158  to  $200; 

3.  Relocation  on  the  trading  floor  will 
increase  from  $315  to  $425; 

4.  Removal  of  (i)  Lines  from  local 
carrier  to  trading  floor  and  (ii)  lines 
between  Communications  Center  and 
trading  floor  will  increase  from  $158  to 
$200; 

5.  Removal  of  lines  between  local 
carrier  and  Communications  Center — 
will  increase  from  $79  to  $100. 

(ix)  Russell  2000  DPM  Supplemental 
Transaction  Fee 

Due  to  the  fact  that  the  DPM  in  the 
Russell  2000  has  been  paying  a 
significant  periodic  fee  to  CBOE  to 
recover  the  Exchange's  additional  costs 
to  license  the  product,*-  the  Exchange 
has  determined  that  it  no  longer  needs 
to  also  impose  the  $.16  per  contract  fee 
charged  to  the  DPM  for  each  Russell 
2000  DPM  contract."  The  Exchange 
therefore  proposes  to  eliminate  the  $.16 
per  contract  fee. 

(x)  Floor  Broker  Workstation  (FBW) 

The  Exchange  proposes  to  charge  a 
monthly  fee  of  $425  to  place  a  new  FBW 
functionality  on  desktop  terminals, 
equal  to  the  rate  currently  assessed  for 
ILX  devices.  If  the  application  resides 
on  a  workstation  that  has  the  ILX,  TNT 
(both  proprietary  terminal 
functionalities)  and  FBW 
functionalities,  an  additional  $100  fee 
will  be  assessed.  Mobile  FBWs  will  not 
be  assessed  a  fee  at  this  time  in  order 
to  encourage  their  greater  usage. 


' '  See  Securities  Exchange  Act  Release  No.  47559 
(March  21,  2003),  68  FR  15252  (March  28.  2003) 
(nc«cing  SR-CBOE-2003-10). 

'2  See  Securities  Exchange  Act  Release  No.  47169 
(January  13.  2003).  68  FR  2596  (Januarv  17.  2003) 
(noticing  SR-CBOE-2002-7a) 

'■■'  See  Securities  Exchange  Act  Release  No.  47170 
(January  13.  2003).  68  FR  2595  (Januarv  17,  2003) 
(noticing  SR-CBOE-2002-72). 


(xi)  Pass  Through  of  Additional  NASD 
Fingerprinting  Fee 

On  August  2,  2002,  the  Exchange 
entered  into  a  Memorandum  of 
Understanding  with  the  NASD,  whereby 
the  registration  of  associated  persons  of 
CBOE  member  organizations  would  be 
processed  through  Web  CRD.'*  This 
process  includes  the  fingerprinting  of 
associated  persons.  The  NASD  has 
informed  the  Exchange  that  beginning 
on  July  14,  2003,  it  intends  to  assess  a 
new  fee  of  $13  for  the  processing  of 
fingerprint  results  submitted  by 
members  or  member  firms  on  behalf  of 
their  associated  persons  who  have  had 
their  prints  processed  through  a  self- 
regulatory  organization  other  than  the 
NASD.  The  NASD  will  be  applying  this 
fee  equally  to  all  self-regulatory 
organizations,  and  will  retain  the  fee 
proceeds. 

The  Exchange  proposes  to  pass  these 
costs  through  to  the  appropriate  member 
firms.  Specifically,  CBOE  member  firms 
would  be  charged  an  additional  $13  for 
each  associated  person  that  is 
fingerprinted  directly  through  a  self 
regulatory  organization  other  than 
NASD  (for  instance.  CBOE).  CBOE  notes 
that  the  NASD  intends  to  raise  its  fee 
from  $10  to  $13  for  CBOE  members  that 
are  fingerprinted  directly  by  the  NASD. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)i''  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
section  6(b)(4)"*  of  the  Act  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  CBOE 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


'•'  See  Securities  Exchange  Act  Release  No.  46062 
dune  11.2002).  67  FR  41552  dune  18,  2002) 
(noticing  SR-CBOE-2001-66). 

'M5U.S.C.  78f(b). 

'0  15U.S.C.  78f(b)(4). 


44980 


Federal  Register/ Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Notices 


Effe  :tiveness  i 


III.  Date  of 
Proposed  Rule 
Commission  Adtion 


of  the 
Zhange  and  Timing  for 


Becausatthe 
establishes  or  c 
other  charge  i 
it  has  become  e 
section  19(b)(3) 
subparagraph 
thereunder.'" 
days  of  the  fill 
change,  the 
abrogate  such 
to  the  Commiss 


necessary  or 
interest,  for  the 
or  otherwise  in 
purposes  of  the 


f  jregoing  rule  change 
langes  a  due,  fee.  or 

osed  by  the  Exchange, 
fective  pursuant  to 
A)  of  the  Act '"  and 
(2)ofRulel9b-4 

any  time  within  60 

of  the  proposed  rule 

ission  may  summarily 
le  change  if  it  appears 
on  that  such  action  is 

ropriate  in  the  public 
Drotection  of  investors, 
urtherance  of  the 
Act.'-i 


m  3 


(f 

At 

n? 
Cor  im 

rii 


ap  ) 


IV.  Solicitation 


of  Comments 


pel  sons  i 
lata. 


concerning 


al 


Interested 
submit  written 
arguments 
including  whet 
change  is  consi 
Persons  making 
should  file  six 
Secretary,  Secu^it 
.  Conunission, 
Washington.  DC 
the  submission 
amendments, 
with  respect  to 
change  that  are 
Commission,  aiiJ 
communication  • 
proposed  rule 
Commission  an 
those  that  may 
public  in 
provisions  of  5 
available  for 
the  Commission 
Section.  Copies 
be  available  for 
at  the  principal 
submissions  s 
nimiber 
be  submitted  bv 


SR-CB(  )E 


are  invited  to 
views,  and 
the  foregoing, 
er  the  proposed  rule 
!  tent  with  the  Act. 
written  submissions 
c  Dpies  thereof  with  the 
ies  and  Exchange 
)  Fifth  Street.  N\V., 
20549-0609.  Copies  of 
all  subsequent 
written  statements 
he  proposed  rule 
iled  with  the 
all  written 
relating  to  the 

between  the 
any  person,  other  than 
withheld  from  the 

with  the 
S.C.  552.  will  be 

and  copying  in 
s  Public  Reference 
of  such  filing  will  also 
nspection  and  copying 
office  of  the  CBOE.All 
refer  to  the  file 
-2003-26  and  should 
August  21.  2003.      ■ 

iion,  by  the  Division  of 
pursuant  to  delegated 


c  lange 


le 


accorc  ance 


J 


ins  jection 


he  uld 


For  the  Com  mi 
Market  Regulatior 
authority.^" 
J.  Lynn  Taylor, 
Assistant  Secretaii' 
[FR  Doc.  0.1-1947  I  Filed  7-30-03:  8:43  ami 

BILLING  CODE  801(M:  l-P 


"•15U.S.C.  78s(b)  3)(A). 

'0  17  CFR240.19l>  4(0(2). 

'^For  purposes  of  :alculating  liie  60-day 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48227;  File  No.  SR-NASD- 
2003-74] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  Nos.  1  and  2  Thereto 
by  the  National  Association  of 
Securities  Dealers,  Inc.  Regarding  the 
Regulation  of  Activities  of  Members 
Experiencing  Financial  and/or 
Operational  Difficulties 

July  25.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  16, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  NASD.  On  June 
17.  2003,  NASD  submitted  Amendment 
No.  1  to  the  proposed  rule  change. '  On 
July  9,  2003,  NASD  submitted 
Amendment  No.  2  to  the  proposed  rule 
change. ■■  The  Commission  is  publishing 


'15  l'.,S-.C.  7fls(b)(I). 

-'17CFR240.19i)-4. 

■>  See  letter  from  .Shirley  H.  Weiss.  Associate 
General  Counsel.  Office  of  (lenoral  Counsel. 
Regolalory  Policy  and  Oversight.  NA.SD.  to 
Katherine  A.  England.  .Assistant  Director.  Division 
of  Market  Regulation  ("Division").  Commission, 
dated  |une  17,  2003  ("Ainendment  No.  1").  In 
Amendment  No.  1,  NA.SD  proposed  the  following 
changes:  (i)  to  revise  NASD  Rules  3130(e)  and 
SlSl'ie)  to  state  tlial  the  Department  of  Member 
Regulation  may  issue  a  notice  to  members  that  are 
not  in  compliance  with  applicable  net  capital 
requirements  set  forth  in  SEC  Rule  15c3-l  or 
Section  402.2  of  the  rules  of  the  Treasury 
Department,  as  applicable,  directing  such  member 
to  suspend  all  business  operations,  but  that  the 
obligation  to  suspend  all  business  operations  arises 
from  the  SEC  Rule  15c3-l  or  Section  402.2  of  the 
rules  of  the  Treasury  Department,  as  applicable,  and 
not  from  the  notice  issued  by  the  Department  of 
Member  Regulation:  (ii)  to  add  new  Rules  3130(f) 
and  3131(f)  to  provide  that  any  notice  directing  a 
member  to  limit  or  suspend  its  business  operations 
will  be  issued  by  the  Department  of  Member 
Regulation  pursuant  to  Rule  9412:  and  (iii)  to  make 
certain  non-substantive  technical  changes  to  correct 
the  rule  language  and  the  markings  indicating 
changes  thereto. 

■*  Sep  letter  from  Shirley  H.  Weiss.  Associate 
General  Counsel.  Office  of  General  Counsel. 
Regulatory  Policy  and  Oversight.  NASD,  to 
Katherine  A.  England.  Assistant  Director,  Division, 
Commission,  dated  luly  8,  2003  ("Amendment  No. 
2").  In  Amendment  No.  2,  N.ASD  proposed  the 
following  changes:  (i)  to  revise  NASD  Rule  9412  to 
delete  a  reference  to  the  Departmeril  of  Member 
Regulation;  (ii)  to  change  a  reference  in  NASD  Ru|e 
9415(d):  and  (iii)  to  delete  subparagraph  (g)  of 
NASD  Rule  9160.  The  Commission  notes  that 
Amendment  No.  2  contains  a  typographical  error 
ivith  regards  to  the  reference  to  NASD  Rule 
9515(k)(2)  in  the  letter.  The  reference  should  be  to 
NASD  Rule  9413(k)(2),  as  set  forth  in  the  proposed 
rule  text.  The  Gommissi'ori  notes  further  that  in 


this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulator}'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD 
Rules  3130,  3131  and  the  Rule  9410 
Series  to  expand  NASD's  authority  to 
take  expedited  action  against  all 
member  firms  with  capital  deficiencies 
and  to  permit  NASD  to  suspend  a 
member  that  operates  for  any  period  of 
time  with  inadequate  net  capital.  In 
addition.  NASD  proposes  to  delete 
subparagraph  (g)  of  NASD  Rule  9160 
because  the  Department  of  Member 
Regulation  staff  does  not  participate  as 
an  adjudicator  in  a  Rule  9410  decision. 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  [brackets].^' 
***** 

3130.  Regulation  of  Activities  of 
Members  Experiencing  Financial  and/or 
Operational  Difficulties 

(a)  Application — For  the  purposes  of 
this  Rule,  the  term  "member"  shall  be 
limited  to  any  NASD  member  [of  the 
Association  who]  that  is  not  designated 
to  another  self-regulatory  organization 
by  the  Commission  for  financial 
responsibility  pursuant  to  Section  17  of 
the  Act  and  SEC  Rule  l/d-l  thereunder.  • 
Further,  the  term  shall  not  be  applicable 
to  any  member  [who]  that  is  [subject  to 
paragraphs  (a)(2)(iv),  (a)(2)(v)  or 
(a)(2)(vi)  of  SEC  Rule  15c3-l.  or  is 
otherwise  exempt  from  the  provisions  of 
said  rule  or  is]  subject  to  Rule  3131. 

lb)  Each  member  subject  to  SEC  Rule 
15c3-l  shall  comply  with  the  net  capital 
requirements  prescribed  therein  and 
with  the  provisions  of  this  Rule. 

\{h]](c)  A  member,  when  so  directed 
by  [the  Association]  NASD,  shall  not 
expand  its  business  during  any  period 
in  which: 

(1)  Any  of  the  following  conditions 
continue  to  exist,  or  have  existed,  for 
more  than  15  consecutive  business  days: 


Amendment  No.  2,  NASD  incorrectly  states  that  it 
is  amending  NASD  Rule  9412*.  Amendment  No.  2 
makes  no  additional  changes  to  NASD  Rule  9412. 
Telephone  conversation  between  Shirley  H.  Weiss. 
Associate  General  Counsel.  Office  of  General 
Counsel,  Regulatory  Policy  and  Oversight,  NASD, 
and  Ann  E.  Leddy,  Attorney.  Division.  Commission 
(July  21.2003). 

^The  Commission  has  included  proposed  rule 
language  set  forth  in  the  original  filing  that  NASD 
inadvertently  omitted  from  Amendment  No.  2. 
Telephone  conversation  between  Shirley  H.  Weiss. 
Associate  General  Counsel.  Office  of  General 
Counsel,  Regulatory  Policy  and  Oversight,  NASD, 
and  Ann  E.  Leddy.  Attorney.  Division.  Commission 
(July  17.  2003). 


Federal  Register /Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Notices 


44981 


(A)  A  firm's  net  capital  is  less  than 
150  percent  of  its  net  capital  minimum 
requirement  or  such  greater  percentage 
thereof  as  may  from  time  to  time  be 
prescribed  by  [the  Association]  NASD; 

(B)  If  subject  to  the  aggregate 
indebtedness  requirement  under  SEC 
Rule  15c3-l,  a  firm's  aggregate 
indebtedness  is  more  than  1,000  per 
centum  of  its  net  capital; 

(C)  If,  in  lieu  of  paragraph 
[(b)]/c;(l)(B)  above,  the  specified 
percentage  of  the  aggregate  debit  items 
in  the  Formula  for  Determination  of 
Reserve  Requirements  for  Brokers  and 
Dealers  under  SEC  Rule  15c3-3  (the 
alternative  net  capital  requirement)  is 
applicable,  a  firm's  net  capital  is  less 
than  5  percent  of  the  aggregate  debit 
Items  thereunder;  or 

(D)  The  deduction  of  capital 
withdrawals  including  maturities  of 
subordinated  debt  scheduled  during  the 
next  six  months  would  result  in  any  one 
of  the  conditions  described  in 
subparagraph  (A),  (B)  or  (C). 

(2)  [The  Association]  NASD  restricts 
the  member  for  any  other  financial  or 
operational  reason. 

\[c)](d)  A  member,  when  so  directed 
by  [the  Association]  NASD,  shall 
forthwith  reduce  its  business: 

(1)  to  a  point  [enabling  its  available 
capital  to  comply  with  the  standards]  at 
which  the  member  would  not  be  subject 
to  a  prohibition  against  expansion  of  its 
business  as  set  forth  in  paragraph 
[(b)]/'cj(l)(A),  (B)  or  (C)  of  diis  Rule  if 
any  of  the  following  conditions 
continue  to  exist,  or  have  existed,  for 
more  than  [fifteen  (15)]  15  consecutive 
business  days: 

(A)  A  firm's  net  capital  is  less  than 
125  percent  of  its  net  capital  minimum 
requirement  or  such  greater  percentage 
thereof  as  may  from  time  to  time  be 
prescribed  by  [the  Association)  NASD; 

(B)  No  Change. 

(C)  If,  in  lieu  of  paragraph 
l{c)](d){l)[B)  above,  the  specified 
percentage  of  the  aggregate  debit  items 
in  the  Formula  for  Determination  of 
Reserve  Requirements  for  Brokers  and 
Dealers,  under  SEC  Rule  15c3-3  (the 
alternative  net  capital  requirement)  is 
applicable,  a  firm's  net  capital  is  less 
than  4  percent  of  the  aggregate  debit 
items  thereunder;  or 

(D)  If  the  deduction  of  capital 
withdrawals  including  matiu-ities  of 
subordinated  debt  scheduled  during  the 
next  six  months  would  result  in  any  one 
of  the  conditions  described  in  paragraph 
[(c)](cO(l)(A),  (B)  or  (C)  of  this  Rule. 

(2)  As  required  by  [the  Association] 
NASD  when  it  restricts  a  member  for 
any  other  financial  or  operational 


reason. 


(e)  A  member  shall  suspend  all 
business  operations  during  any  period 
of  time  when  the  member  is  not  in 
compliance  with  applicable  net  capital 
requirements  as  set  forth  in  SEC  Rule 
15c3-l.  The  Department  of  Member 
Regulation  may  issue  a  notice  to  such 
member  directing  it  to  suspend  all 
business  operations;  however,  the 
member's  obligation  to  suspend  all 
business  operations  arises  from  its 
obligations  under  SEC  Rule  15c3-l  and 
is  not  dependent  on  any  notice  that  may 
be  issued  by  the  Department  of  Member 
Regulation. 

if)  Any  notice  directing  a  member  to 
limit  or  suspend  its  business  operations 
shall  be  issued  by  the  Department  of 
Member  Regulation  pursuant  to  Rule 
9412. 


3131.  Regulation  of  Activities  of  Section 
15C  Members  Experiencing  Financial 
and/or  Operational  Difficulties 

(a)  Application — For  the  purposes  of 
this  Rule,  the  term  "member"  shall  be 
limited  to  any  member  of  [the 
Association]  NASD  registered  with  the 
Commission  pursuant  to  Section  15C  of 
the  Act  that  is  not  designated  to  another 
self-regulatory  organization  by  the 
Commission  for  financial  responsibility 
pursuant  to  Section  17  of  the  Act  and 
Rule  17d-l  thereunder.  [Further,  the 
term  shall  not  be  applicable  to  any 
member  that  is  subject  to  Section 
402.2(c)  of  the  rules  of  the  Treasury 
Department,  or  is  otherwise  exempt 
from  the  provisions  of  said  rule]. 

(b)  Each  member  subject  to  Section 
402.2  of  the  rules  of  the  Treasury 
Department  shall  comply  with  the 
capital  requirements  prescribed  therein 
and  with  the  provisions  of  this  Rule. 

[(b)](c)  A  member,  when  so  directed 
by  [the  Association]  NASD,  shall  not 
expand  its  business  during  any  period 
in  which: 

(1)  Any  of  the  following  conditions 
continue  to  exist,  or  have  existed,  for 
more  than  [fifteen  (15)]  15  consecutive 
business  days: 

(A)  A  firm's  liquid  capital  is  less  than 
150  percent  of  the  total  haircuts  or  such 
greater  percentage  thereof  as  may  from 
time  to  time  be  prescribed  by  [the 
Association]  NASD. 

(B)  through  (C)  No  Change. 

(2)  [The  Association]  NASD  resfricts 
the  member  for  any  other  financial  or 
operational  reason. 

[(c)]  (d)  A  member,  when  so  directed 
by  [the  Association]  NASD,  shall 
forthwith  reduce  its  business: 

(1)  To  a  point  [enabling  its  available 
capital  to  comply  with  the  standards]  at 
which  the  member  would  not  be  subject 
to  a  prohibition  against  expansion  of  its 


business  as  set  forth  in  subparagraphs 
[(b)](c)(l)(A),  (B),  or  (C)  of  this  Rule  if 
any  of  the  following  conditions 
continue  to  exist,  or  have  existed,  for 
more  than  [fifteen  (15)1  15  consecutive 
business  days: 

(A)  A  firm's  liquid  capital  is  less  than 
125  percent  of  total  haircuts  or  such 
greater  percentage  thereof  as  may  from 
time  to  time  be  prescribed  by  [the 
Association]  NASD. 

(B)  through  (C)  No  Change. 

(2)  As  required  by  [the  Association] 
NASD  when  it  restricts  a  member  for 
any  other  financial  or  operational 
reason, 

(e)  A  member  shall  suspend  all 
business  operations  during  anv  period 
of  time  when  the  member  is  not  in 
compliance  with  applicable  net  capital 
requirements  as  set  forth  in  Section 
402.2  of  the  rules  of  the  Treasury 
Department.  The  Department  of  Member 
Regulation  may  issue  a  notice  to  such 
member  directing  it  to  suspend  all 
business  operations;  however,  the 
member's  obligation  to  suspend  all 
business  operations  arises  from  its 
obligations  under  Section  402.2  of  the 
rules  of  the  Treasury  Department  and  is 
not  dependent  on  any  notice  that  may 
be  issued  by  the  Department  of  Member 
Regulation. 

If)  Any  notice  directing  a  member  to 
limit  or  suspend  its  business  operations 
shall  be  issued  by  the  Department  of 
Member  Regulation  pursuant  to  Rule 
9412. 


9160.  Recusal  or  Disqualification 

No  person  shall  participate  as  an 
Adjudicator  in  a  matter  governed  by  the 
Code  as  to  which  he  or  she  has  a 
conflict  of  interest  or  bias,  or 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case  the  person 
shall  recuse  himself  or  herself,  or  shall 
be  disqualified  as  follows: 

(a)  through  (f)  No  change. 

[(g)  NASD  Regulation  Staff  as 
Adjudicator) 

[■The  President  of  NASD  Regulation 
shall  have  authority  to  order  the 
disqualification  of  a  member  of  the  staff 
of  the  Department  of  Member 
Regulation  participating  in  a  Rule  9410 
Series  decision.] 


9400.  [LIMITATION]  PROCEDURES 
FOR  ACTIONS  TAKEN  UNDER  RULES 
3130  AND  3131 


Rule  9412.  Notice  [of  Limitations] 

The  Department  of  Member 
Regulation  may  issue  a  notice  directing 
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(b)  No  Change 

(c)  Stay 

Unless  otherw 
NASD  Board  Executive 
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Department  of 
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(d)  through  (h) 

(i)  Evidence  Not 

Evidence  that 
admitted  durindthe 


Change 

Admitted   . 

is  proffered  but  not 
hearing  shall  not  be 


part  of  the  record,  but  shall  be  retained 
by  the  custodian  of  the  record  until  the 
date  when  [the  Association's]  NASD's 
decision  becomes  final  or,  if  applicable, 
upon  the  conclusion  of  any  review  by 
the  Commission  or  the  federal  courts. 

(j)  Failure  to  Request  Hearing 

If  a  member  does  not  request  a 
hearing  under  paragraph  (a),  the 
[limitations]  restrictions  specified  in  the 
notice  shall  become  effective  on  the  date 
specified  in  the  notice.  Unless  the 
Executive  Committee  calls  the  notice  for 
review  under  Rule  9415,  the 
[limitations]  restrictions  specified  in  the 
notice  shall  remain  in  effect  until  the 
Department  of  Member  Regulation 
reduces  or  removes  the  [limitations] 
restrictions  pursuant  to  Rule  9417(b). 

(k)  Decision 

(1)  Within  seven  days  after  the 
hearing,  the  Hearing  Panel  shall  issue  a 
written  decision  approving,  modifying, 
or  withdrawing  the  [limitations] 
restrictions  specified  in  the  notice.  If  the 
decision  imposes  [limitations] 
restrictions,  the  decision  shall  state  the 
grounds  for  the  [limitations]  restrictions, 
the  conditions  for  terminating  such 
[limitations]  restrictions,  and  provide 
for  a  fitting  sanction  to  be  imposed 
under  Rule  9416  if  the  member  fails  to 
comply  with  the  [limitations] 
restrictions.  The  Office  of  Hearing 
Officers  shall  promptly  serve  the 
decision  by  facsimile  or  overnight 
courier  pursuant  to  Rules  9132  and 
9134.  The  [limitations]  restrictions 
imposed  shall  become  effective  upon 
service  of  the  decision. 

(2)  Contents  of  Decision 

The  decision  shall  include: 

(A)  a  description  of  the  Department  of 
Member  Regulation's  [decision]  notice, 
including  its  rationale; 

(B)  a  description  of  the  principal 
issues  regarding  the  imposition  of 
[limitations]  restrictions  raised  in  the 
review  and  a  statement  supporting  the 
disposition  of  such  issues; 

(C)  No  Change 

(D)  a  statement  of  whether  the 
Department  of  Member  Regulation's 
[decision]  notice  is  affirmed,  modified, 
or  reversed,  and  a  rationale  therefor;  and 

(E)  if  any  restrictions  [limitations]  are 
imposed: 

(i)  a  description  of  the  [limitations] 
restrictions  and  a  statement  describing  a 
fitting  sanction  that  will  be  imposed 
under  Rule  9416  if  the  member  fails  to 
comply  with  any  of  the  [limitations] 
restrictions;  and 

(ii)  the  conditions  for  terminating  the 
[limitations]  restrictions. 


(1)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board  Executive  Committee.  The  NASD 
Board  Executive  Committee  may  call  the 
proceeding  for  review  pursuant  to  Rule 
94 1 5 .  If  the  NASD  Board  Executive 
Committee  does  not  call  the  proceeding 
for  review,  the  proposed  written 
decision  of  the  Hearing  Panel  shall 
constitute  the  final  action  of  [the 
Association]  NASD. 

(m)  Ex  Parte  Communications 

The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  under  the  Rule  9410 
Series  when  [Association]  NASD  staff 
has  knowledge  the  NASD  Board 
Executive  Committee  intends  to  review 
a  decision  on  its  own  motion  under  this 
Rule. 

9414.  No  change 

9415.  Discretionary  Review  by  the 
NASD  Board  Executive  Committee 

(a)  through  (c)  No  Change 

(d)  Decision  of  NASD  Board  Executive 
Committee,  Including  Remand 

After  review,  the  NASD  Board 
Executive  Committee  may  affirm, 
modify,  or  reverse  the  proposed  written 
decision  of  the  Hearing  Panel. 
Alternatively,  the  NASD  Board 
Executive  Committee  may  remand  the 
proceeding  with  instructions.  The 
NASD  Board  Executive  Committee  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
[9414(k)(2)]  9413(k)(2). 

(e)  Issuance  of  Decision 

The  NASD  Board  Executive 
Committee  shall  issue  and  serve  its 
written  decision  on  the  member  and  the 
Department  of  Member  Regulation 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  be  effective  upon  service. 
The  decision  shall  constitute  the  final 
action  of  (the  Association]  NASD, 
unless  the  NASD  Board  Executive 
Committee  remands  the  proceeding. 

9416.  Enforcement  of  Sanctions 

(a)  Order 

If  the  Department  of  Member 
Regulation  determines  that  a  member 
has  failed  to  comply  with  any 
[limitations]  restrictions  imposed  by  a 
decision  or  an  effective  notice  under  the 
Rule  9410  Series  that  has  not  been 
stayed,  the  Department  of  Member 
Regulation  shall  issue  an  order 
imposing  the  sanctions  set  forth  in  the 
decision  or  notice  and  specifying  the 
effective  date  and  time  of  such  ' 
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sanctions.  The  Department  of  Member 
Regulation  shall  serve  the  order  on  the 
member  by  facsimile  or  overnight 
courier. 

(b)  through  (c)  No  Change 

(d)  Decision 

Within  four  days  after  the  hearing,  the 
Hearing  Panel  shall  affirm,  modify,  or 
reverse  the  order  issued  under 
paragraph  (a).  The  Office  of  Hearing 
Officers  shall  serve  the  decision  on  the 
member  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  become 
effective  upon  service  and  shall 
constitute  final  action  of  [the 
Association]  NASD. 

9417.  Additional  [Limitations] 
Restrictions;  Reduction  or  Removal  of 
[Limitations]  Restrictions 

(a)  Additional  [Limitations]  Restrictions 

If  a  member  continues  to  experience 
financial  or  operational  difficulty 
specified  in  Rule  3130  or  3131, 
notwithstanding  an  effective  notice  or 
decision  under  the  Rule  9410  Series,  the 
Department  of  Member  Regulation  may 
impose  additional  [limitations] 
restrictions  by  issuing  a  notice  under 
Rule  9412.  The  notice  shall  state  that 
the  member  may  apply  for  relief  from 
the  additional  [limitations]  restrictions 
by  filing  a  written  application  for  a 
hearing  under  Rule  9413  and  that  the 
procedures  in  Rules  9413  through  9416 
shall  be  applicable.  An  application  for 
a  hearing  also  shall  include  a  detailed 
statement  of  the  member's  objections  to 
the  additional  [limitations]  restrictions. 

(b)  Reduction  or  Removal  of 
[Limitations]  Restrictions 

If  the  Department  of  Member 
Regulation  determines  that  any 
[limitations]  restrictions  previously 
imposed  under  the  Rule  9410  Series 
should  be  reduced  or  removed,  the  ' 
Department  of  Member  Regulation  shall 
serve  a  written  notice  on  the  member 
pursuant  to  Rules  9132  and  9134. 

9418.  Application  to  Commission  for 
Review 

The  right  to  have  any  action  taken  by 
[the  Association]  NASD  pursuant  to  this 
Rule  Series  reviewed  by  the 
Commission  is  governed  by  Section  19 
of  the  Act.  The  filing  of  an  application 
for  review  shall  not  stay  the 
effectiveness  of  the  action  taken  by  [the 
Association]  NASD,  unless  the 
Commission  otherwise  orders. 

9419.  Other  Action  Nat  Foreclosed 

Action  by  [the  Association]  NASD 
under  the  Rule  9410  Series  shall  not 


foreclose  action  by  [the  Association] 
NASD  under  any  other  Rule. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background 

Currently,  NASD  can  take  expedited 
action  against  a  member  when  its 
Department  of  Member  Regulation  has 
reason  to  believe  that  the  member 
maintains  inadequate  capital  levels 
given  the  scope  and  nature  of  the  firm's 
business.  However,  NASD  is  currently 
limited  to  taking  action  with  respect  to 
only  those  firms  that  must  maintain  a 
minimum  net  capital  of  greater  than 
$50,000  and  can  only  issue  notices  (and 
institute  an  expedited  proceeding  when 
these  notices  are  contested)  requiring 
that  such  firms  either  limit  their 
business  or  not  expand  their  business  in 
order  to  maintain  appropriate  net 
capital  levels.  Further,  NASD's  current 
rules  do  not  address  the  capacity  of 
NASD  to  suspend  a  firm  from  business 
on  an  expedited  basis  when  it  fails  to 
maintain  minimum  net  capital.*^ 

NASD  believes  that  enhanced  tools 
are  required  to  enable  it  to  better 
address  any  situation  where  a  member 
is  not  satisfying  applicable  capital 
requirements.  Accordingly,  NASD 
proposes  amendments  to  Rules  3130, 
3131  and  the  Rule  9410  Series  as 
described  below.  These  amendments 
would  (i)  expand  NASD's  authority  to 
take  expedited  action  against  all 
member  firms  with  capital  deficiencies, 
(ii)  permit  NASD  to  suspend  a  member 


that  operates  for  any  period  of  time  with 
inadequate  net  capital,  and  (iii)  make 
non-substantive  clarifications  to  the 
language  of  the  rules.  In  addition,  NASD 
proposes  to  delete  subparagraph  (g)  of 
NASD  Rule  9160  because  the 
Department  of  Member  Regulation  staff 
does  not  participate  as  an  adjudicator  in 
a  Rule  9410  decision. 

Current  NASD  Rules  Regarding 
Members  Experiencing  Financial 
Difficulties 

NASD  Rules  3130  and  3131  regulate 
the  activities  of  members  that  are  (1) 
required  to  maintain  net  capital  in 
excess  of  S50.000:  and  (2)  experiencing 
certain  financial  and/or  operational 
deficiencies."  These  rules  provide  that 
NASD  may  prescribe  certain  remedial 
courses  of  action  for  members 
experiencing  financial  or  operational 
deficiencies,  such  as  requiring  them  to 
limit  their  activities.  NASD's  Rule  9410 
Series  provides  a  procedural  framework 
for  actions  taken  under  these  provisions. 
Pursuant  to  the  Rule  9410  Series,  a 
member  experiencing  financial  and 
operational  difficulties  as  described  in 
Rules  3130  and  3131  receives  a  notice 
of  limitations  describing  the  grounds  for 
the  notice,  the  effective  date  of  the 
limitations  described  in  the  notice,  and 
a  fitting  sanction  that  will  be  imposed 
if  the  member  fails  to  comply  with  the 
limitations  set  forth  in  the  notice.  The 
member  then  has  five  days  from  the  date 
of  service  of  the  notice  to  request  a 
hearing.  If  a  hearing  is  not  requested, 
the  limitations  prescribed  in  the  notice 
become  effective  at  least  seven  days 
after  the  date  of  ser\'ice  of  the  notice. 
Following  the  hearing,  if  one  is 
requested,  any  remedial  action  ordered 
by  the  Hearing  Panel  becomes  effective. 
If  a  member  does  not  comply  with  the 
limitations  described  in  any  effective 
notice  or  remedial  action  imposed  by 
the  Hearing  Panel,  NASD  staff  may 
order  the  sanction  set  forth  in  the  notice 
or  specified  in  the  Hearing  Panel 
decision  against  the  memher.  The 
member  has  the  opportunity  to  request 
a  second  hearing  if  such  sanctions  are 
ordered. 


''N.\.SD  Rule  9512  ("Summary  Proceedings")  is 
available  to  address  severe  financial  or  operational 
difficulties.  However,  because  this  procedure 
allows  NASD  to  suspend  a  member  before  a  hearing 
is  held,  and  requires  authorization  from  the  Board 
of  Governors.  NASD  represents  that  it  is  reserved 
for  the  most  serious  of  circumstances  and  generally 
would  be  inappropriate  to  address  most  instances 
of  net  capital  deficiencies. 


'  Rule  15c3-l  under  the  Act  requires  that  firms 
maintain  certain  specified  levels  of  net  capital.  17 
C'.FR  240.15C3-1.  Section  402.2  of  the  Treasury 
Department  rules  contains  liquid  capital 
requirements  for  government  securities  broker/ 
dealers.  17  CFR  402.2.  NASD  represents  that  it  does 
not  set  net  capital  requirements^  but  enforces  these 
provisions  as  part  of  its  regulatory  function. 
However,  NASD  Rules  3130  and  3131  effectively 
allow  .NASD  to  require  net  capital  and  liquid  capital 
requirements  in  excess  of  those  respective  capital 
requirements  stated  above. 


Application  of  ^ules  to  All  Member 
Firms 
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of  Section  15A{b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that  NASD 
rules  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  NASD  believes  that  the 
proposed  rule  change  is  intended  to 
ensure  that  investors,  the  securities 
industry  and  the  general  public  are  not 
put  at  risk  by  members  operating 
securities  businesses  without 
appropriate  levels  of  capital. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASD-2003-74  and  should  be 
submitted  by  August  21,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jill  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  03-19494  Filed- 7-30-03;  8:45  am] 
BILUNG  CODE  801(MI1-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
September  29,  2003. 
ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Sandra  Johnston,  Program  Analyst, 
Office  of  Financial  Assistance,  Small 
Business  Administration,  409  3rd  Street 
SW.,  Suite  8300,  Washington,  DC  20416 
,FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Johnston,  Program  Analyst,  202- 
205-7528  or  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Statement  of  Personal 
History". 

Form  jVo;  1081. 

Description  of  Respondents:  Certified 
Development  Companies. 

Annual  Responses:  300. 

Annual  Burden:  75. 

Title:  "Reports  to  SBA;  Provisions  of 
13CFR120  472". 

Form  No:  N/A. 

Description  of  Respondents:  Small 
Business  Lending  Companies. 


» 15  U.S.C.  78o-3(b)(6). 


3  17CFR200.30-3(a)(12). 
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Annual  Responses:  14. 
Annual  Burden:  1.120. 


Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-19464  Filed  7-30-03;  8:45  am] 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #P011] 

State  of  Nebraska 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  July  21,  2003,  the  U.S. 
Small  Business  Administration  is 
activating  its  disaster  loan  program  only 
for  private  non-profit  organizations  that 
provide  essential  services  of  a 
governmental  nature.  I  find  that  Cedar. 
Douglas,  Greeley,  Howard,  Jefferson, 
McPherson,  Perkins,  Platte.  Stanton, 
and  Thayer  Counties  in  the  State  of 
Nebraska  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
tornadoes  occurring  from  June  9,  2003 
and  continuing  through  July  14.  2003. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
September  19,  2003,  at  the  address 
listed  below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  3  Office. 
4400  Amon  Carter  Blvd.,  Suite  102.  Ft. 
Worth.  TX  76155. 

The  interest  rates  are: 


hereby  amended  to  include  Bee, 
Brazoria,  Galveston  and  Goliad  counties 
as  disaster  areas  due  to  damages  caused 
by  Hurricane  Claudette  occurring  on 
July  15,  2003.  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Chambers,  Fort  Bend,  Harris,  Karnes, 
and  Live  Oak  in  the  State  of  Texas  may 
be  filed  until  the  specified  date  at  the 
previously  designated  location. 
Colorado  County  has  also  been 
determined  to  be  contiguous  to  a 
previously  declared  county  and 
applications  for  economic  injury  loans 
from  small  businesses  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  16.  2003,  and  for  economic 
injury  the  deadline  is  April  19,  2004.    . 

(Catalog  of  Federal  Domestic  Assistanct! 
Program  Nos.  59002  and  50008). 

Dated:  July  24.  200;j. 
Herbert  L.  Mitchell.  * 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  0.3-19466  Filed  7-.30-03;  8:45  am] 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 


For  physical  damage: 


Percent     Federal  Aviation  Administration 


Non-profit  Organizations  Without  | 
Credit  Available  Elsewhere  2.953 

Non-profit  Organizations  With  , 
Credit  Available  Elsewhere 5.5(X} 

The  number  assigned  to  this  disaster 
for  physical  damage  is  POllll. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59008). 

Dated:  July  24.  2003. 
Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-19465  Filed  7-30-03;  8:45  am] 

BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Dlsastent(3531 ,  Amdt.  1] 

State  of  Texas 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  July  23, 
2003,  the  above  numbered  declaration  is 


Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.,3501  et.  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  April  17,  2003,  on  page  19066. 

DATES:  Comments  must  be  submitted  on 
or  before  September  2,  2003.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 


FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  Federal 
Aviation  Administration  (FAA) 

Title:  Financial  Responsibility  for 
Licensed  Launch  Activities. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0661. 

Forms(s):  NA. 

Affected  Public:  A  total  of  40  public 
agencies  controlling  medium  or  large 
hub  airports. 

Abstract:  This  information  is  needed 
to  meet  the  requirements  of  Title  49. 
Section  40117(k),  Competition  Plans, 
and  to  carry  out  a  passenger  facility 
charge  application.  No  Passenger 
Facility  Charge  (PFC)  may  be  approved 
for  a  covered  airport  and  no  Airport 
Improvement  Program  (AIP)  grant  may 
be  made  for  a  covered  airport  unless  the 
airport  has  submitted  a  written 
competition  plan  in  accordance  with  the 
statute.  The  affected  public  includes 
public  agencies  controlling  medium  or 
lafge  hub  airports. 

Estimated  Annual  Burden  Hours:  An 
estimated  3.240  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street.  NW.. 
Washington.  DC  20503.  Attimtion  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection:  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collection;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  Issued  in  Washington.  DC.  on  luly 
24.  2003. 

Judith  D.  Street. 

FAA  Information  Collection  Clearance 

Officer.  Standards  and  Information  Division. 

APF-100. 

[FR  Doc.  0,3-19526  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  491 0-1  ^-M 
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DEPARTMENT  DF  TRANSPORTATION 

Federal  Aviatioti  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-05-C-OO-EUG  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
ChaVge  (PFC)  at  Mahlon  Sweet  Field, 
Submitted  by  the  City  of  Eugene, 
Mahlon  Sweet  Field,  Eugene,  OR 


agency:  Federa 
Administration 
ACTION:  Notice 
Application. 


cf- 


summary:  The 

invites  public 
application  to  i 
revenue  at  Mah 
the  provisions 
part  158  of  the 
Regulations  (14 
DATES:  Commeiit 
or  before  Septe 
ADDRESSES: 
application  ma^ 
in  triplicate  to 
address:  Mr.  J. 
Seattle  Airports 
ADO;  Federal 
1601  Lind  Av 
Renton, VVashi 

In  addition, 
comments  subn 
be  mailed  orde 
Noble,  Airport 
address:  28855 
Oregon  97402. 

Air  carriers  a 
may  submit 
previously 
Field,  under  Sj  1 


I  AA  proposes  to  rule  and 
c  )mment  on  the 
npose  and  use  PFC 
on  Sweet  Field  under 
49  U.S.C.  40117  and 
ederal  Aviation 
CFR  part  158). 
s  must  be  received  on 
ihber  2.  2003. 
Coniments  on  this 

be  mailed  or  delivered 
FAA  at  the  following 
\^ade  Brvant,  Manager; 
District' Office,  SEA- 
/^iation  Administration; 
eilueSVV..  Suite  250. 
on  98055-4506. 
copy  of  any 
itted  to  the  FAA  must 
ivered  to  Mr.  Robert 
I  /lanager.  at  the  following 
.ockheed  Drive,  Eugene, 


tie  ] 


rgtc 
one  I 


cop  1 


-Pan; 


A/ 


FOR  FURTHER 
Suzanne  Lee 
Seattle  Airport 
ADO;  Federal 
1601  Lind 
Renton,  Washi 
application  maj 
at  this  same  loc  ition 
SUPPLEMENTARY 


ih 


p  )se . 


proposes  to  ru 
comment  on  th 
00-EUG  to  im 
at  Mahlon  Swe(  t 
provisions  of  4i 
158  of  the 
(14  CFR  part  15b). 
On  July  25,  21103 
thai  the  applicaion 
the  revenue  frofi 
City  of  Eugene 
Eugene,  Oregon, 
complete  withi 
§158.25  of  part 
approve  or  disa^jpro 
in  whole  or  in 
October  25,  20G|3 


Aviation 
(FAA).  DOT. 
f  Intent  to  Rule  on 


d  foreign  air  carriers 
es  of  written  comments 
provided  to  Mahlon  Sweet 
58.23  of  part  158. 
INFORMATION  CONTACT:  Ms. 
(425) 227-2654, 
District  Office,  SEA- 
iation  Administration; 
Avedue  SW,  Suite  250, 

on  98055-4056.  The 
be  reviewed  in  person 


rgtc 


INFORMATION:  The  FAA 
and  invites  public 
application  03-05-C- 

and  use  PFC  revenue 
Field,  under  the 
U.S.C.  40117  and  part 
Federal  Aviation  Regulations 


the  FAA  determined 
to  impose  and  use 
a  PFC  submitted  by 
Vlahlon  Sweet  Field, 
was  substantially 
I  the  requirements  of 
158.  The  FAA  will       ^^ 
ve  the  application, 
dart,  no  later  than 


The  following  is  a  brief  overview  of 
the  application:  Level  of  the  proposed 
PFC:  $4.50.  Proposed  charge  effective 
date:  January  1,  2004.  Proposed  charge 
expiration  date:  October  31,  2005.  Total 
requested  for  use  approval:  $2,032,935. 
Brief  description  of  proposed  project: 
Parallel  runway  16L/34R  construction, 
Construct  and  expand  apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Operations  by 
Air  Taxi/Commercial  Operators 
utilizing  aircraft  having  a  maximum 
seating  capacity  of  less  than  twenty 
passengers  when  enplaning  revenue 
passengers  in  a  limited,  irregular/non- 
scheduled,  or  special  service  manner. 
Also  exempted  are  operations  by  Air 
Taxi/Commercial  Operators,  without 
regard  to  seating  capacity,  for  revenue 
passengers  transported  for  student 
instruction,  non-stop  sightseeing  flights 
that  begin  and  end  at  the  airport  and  are 
conducted  within  a  25  mile  radius  of 
the  same  airport,  fire  fighting  charters, 
ievry  or  training  flights,  air  ambulance/ 
medivac  flights  and  aerial  photography 
or  survey  flights. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW..  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Mahlon 
Sweet  Field. 

Ls.siiod  in  Renton.  VVa.shington  on  July  25, 
200.3. 

David  A.  Field. 

Manager.  Planning.  Programming  and 
Capacity  Branch.  Morthivest  Mountain 
Region. 

|FR  Doc.  03-19529  Filed  7-.30-O3:  8:45  am] 
BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Statement  on  Standardization  of 
Application  Regarding  Hazardous 
Misleading  Heading  Information  for 
Attitude-Heading  Reference  Systems 
(AHRS);  PS-ACE1 00-2002-003 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  issuance  of  policy. 


SUMMARY:  This  document  announces  the 
issuance  of  PS-ACElOO-2002-003.  The 
purpose  of  this  policy  statement  is  to 
clarify  Federal  Aviation  Administration 
certification  policy  on  the  application  of 
AC  23.1309-lC,  Equipment,  Systems, 
and  Installations  in  Part  23  Airplanes, 
regarding  hazardous  misleading  heading 
information. 

DATES:  PS-ACElOO-2002-003  was 
issued  by  the  Manager.  Small  Airplane 
Directorate  on  May  30,  2003. 
ADDRESSES:  A  paper  copy  of  PS- 
ACE  100-2002-003  may  be  obtained  by 
contacting  Mr.  Erv  Dvorak,  Standards 
Office,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  Kansas 
City,  Missouri  64106.  telephone  (816) 
329-4123.  fax  (816)  329-4090.  The 
policy  will  also  be  available  on  the 
Internet  at  http://H^vw.airweb.faa.gov/ 
policy. 

Issued  in  Kansas  City,  Missouri  on  July  15. 
2003. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Serx'ice. 
[PR  Doc.  03-19528  Filed  7-30-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-15783] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

agency:  National  Highwav  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  either  (1) 
substantially  similar  to  vehicles 
originally  manufactured  for  importation 
into  and/or  sale  in  the  United  States  and 
certified  by  their  manufacturers  as 
complying  with  the  safety  standards, 
and  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards,  or 
(2)  they  have  safety  features  that  comply 
with,  or  are  capable  of  being  altered  to 
comply  with,  all  such  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 
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FOR  FURTHER  INFORMATION  CONTACTftMP 

Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151), 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Where  there  is  no  substanticdly 
similar  U.S. -certified  motor  vehicle,  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  federal 
Register. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 


on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
niunbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  either  (1)  substantially 
similar  to  a  motor  vehicle  manufactured 
for  importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  or  (2)  has 
safety  features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Authority:  49  U..S.C.  30141(a)(1)(A). 
ta)(l)(B),  and  (b)(1);  49  CFR  593.8: 
delegation.s  of  authorilv  at  49  CFR  1.50  and 
501.8. 

Issued  on:  July  28.  2003. 
Kenneth  N.  Weinstein. 
Associate  Administrator  for  Enforcement. 

Annex  A 

Nonconforming  Motor  Vehicles  Decided 
To  Be  Eligible  for  Importation 

1.  Docket  No.  NHTSA-2003-15172 

Nonconforming  Vehicle:  2001-2003 
Mercedes  Benz  Type  463  short  wheel 
base  (SVVB)  Celaendewagen  Multi- 
purpose Passenger  Vehicles  (Cabriolet 
and  the  Three  Door  Models) 

Because  there  are  no  substantially 
similar  U.S. -certified  versions  of  the 
2001-2003  Mercedes  Benz  Type  463 
short  wheel  base  (SWB)  Celaendewagen, 
the  petition  sought  import  eligibilitv 
under  49  U.S.C.  30141(a)(1)(B). 

Notice  of  Petition  Published  at:  68  FR 
28877  (May  27,  2003) 

Vehicle  Eligibility  Number:  VCP-25 

2.  Docket  No.  NHTSA-2003-15353 

Nonconforming  Vehicles:  2002  BMW 
Z8  Passenger  Cars 

Substantially  similar  U.S. -certified 
vehicle:  2002  BMW  Z8  Passenger  Cars 

Notice  of  Petition  Published  at:  68  FR 
34477  (June  9,  2003) 

Vehicle  Eligibility  Number:  VSP-406 

3.  Docket  No.  NHTSA-2003-15386 

Nonconforming  Vehicle:  2001  Ducati 
Monster  600  Motorcycles 


Substantially  similar  U.S. -certified 
vehicle:  2001  Ducati  Monster  600 
Motorcycles 

Notice  of  Petition  Published  at:  68  FR 
35773  (June  16,  2003) 

Vehicle  Eligibility  Number:  VSP-407 

[FR  Doc.  03-19524  Filed  7-30-03;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

Notice  of  Public  Information  Collection 
Submitted  to  0MB  for  Review 

AGENCY:  Surface  Transportation  Board, 
DOT 

ACTION:  Extension  of  a  currently 
approved  collection. 

SUMMARY:  The  Surface  Transportation 
Boaid  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Pubfic  Law  104-13  (44  U.S.C.  Chapter 
35). 

Title:  Financial  Assistance  of  Railroad 
Lines. 

OMB  Form  Number:  2 1 40-0003 .       V 

No.  of  Respondents:  9. 

Total  Burden  Hours:  315. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  September  2.  2003. 
ADDRESSES:  Direct  all  comments  to  the 
Surface  Transportation  Board.  Room 
705,  1925  K  Street.  NW..  Washington, 
DC  20423.  When  .submitting  comments 
refer  to  the  OMB  number  and  title  of  the 
information  collection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  G.  Saddler,  (202)  565-1656. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  Barbara  G.  Saddler  (202) 
565-1656. 

SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  bv 
statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Public  Law  104-88,  109 
Stat.  803il995).  which  took  effect  on 
January  1,  1996.  abolished  the  Interstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontinuance^of  rail 
lines,  to  the  Surface  Transportation 
Board.  The  Board  needs,  in  each 
abandonment  exemption  proceeding,  a 
detailed  map  of  the  rail  line,  depicting 
its  relation  to  other  rail  lines,  roads. 
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ti 


water  routes. 
The  Board  will 
concerning  the 
involved  if  nec^ssarv 
market  value  of 
conditions  of 
subsidy.  Intere^ed 
statutory  right 
assistance.  The 
Congressionalh 
responsibility  t 
financial  assistance 
of  failure  to  col 
of  financial  assifetance 
inabilitv  to  fulfi  II 
49U.S.C.  1090^ 


population  centers, 
use  the  information 
alue  of  the  property 

to  set  the  fair 
the  property  and 
e  or  the  terms  of  the 

parties  have  a 
fiie  offers  of  financial 
3oard  has  the 
mandated 
handle  offers  of 

The  consequences 
ect  data  related  to  offers 
will  be  an 
responsibilities  under 


003. 


Iia  ns. 


Dated:  [uly  28. 
Vernon  A.  Willis 
Secretary: 
(FR  Doc.  03-194.'*  Filed  7-30-03:  8:45  am] 

BILLfNG  CODE  4195-<  0-P 


DEPARTMENT 


DF  TRANSPORTATION 


Surface  Transp  ortation  Board 

Notice  of  Public  Information  Collection 
Submitted  to  0MB  for  Review 

AGENCY:  Surfac(  Transportation  Board, 

DOT. 

ACTION:  Extensi  )n  of  a  currently 

approved  colleqtion. 


SUMMARY:  The  J  urface  Transportation 
Board  has  subm  itted  to  the  Office  of 
Management  an  d  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  in:  ormation  as  required  by 
the  Paperwork  1  deduction  Act  of  1995, 
Public  Law  104|-13  (44  U.S.C.  Chapter 
35). 

Title:  Maps  T  3  Be  Submitted  in 
Abandonment  I  xemption  Proceedings. 

OMB  Form  N  imber.  2140-0008. 

No.  ofRespoi  dents:  54. 

Total  Burden\Hours:  54. 
DATES:  Persons 
this  informatioi 
submit  comments 
ADDRESSES: 
Surface 
706, 1925  K 
DC  20423.  Wheh 
refer  to  the  OM5 
information  col 


(Vishing  to  comment  on 
collection  should 
by  September  2,  2003. 
Dirict  all  comments  to  the 
Transpc  rtation  Board,  Room 
Strfet,  NW.,  Washington, 
submitting  comments 
number  and  title  of  the 
ection. 


FOR  FURTHER  IN(  ORMATION  CONTACT: 
Barbara  G.  Sadc  ler.  (202)  565-1656. 
Requests  for  co]  lies  of  the  information 
collection  may  )e  obtained  by 
contacting  Barb  ua  G.  Saddler  (202) 
565-1656. 
SUPPLEMENTARY  INFORMATION:  The 
Siuface  Transpc  irtation  Board  is,  by 
statute,  respons  ble  for  the  economic 
regulation  of  su  -face  transportation 
carriers  operatii  ig  in  interstate  and 


foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Public  Law  104-88,  109 
Stat.  803  (1995),  which  took  effect  on 
January  1,  1996,  abolished  the  Int^^rstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontinuance  of  rail 
lines,  to  the  Surface  Transportation 
Board.  The  Board  needs,  in  each 
abandonment  exemption  proceeding,  a 
detailed  map  of  the  rail  line,  depicting 
its  relation  to  other  rail  lines,  roads, 
water  routes,  and  population  centers. 
The  Board  will  use  this  information  to 
facilitate  informed  decision  making. 
Respondents  will  be  railroads  initiating 
abandonment  exemption  proceedings. 

Dated:  July  28.  2003. 
Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  03-19435  Filed  7-30-03;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

Notice  of  Public  Information  Collection 
Submitted  to  OMB  for  Review 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Extension  of  a  currently 

approved  collection. 

SUMMARY:  The  Surface  Transportation 
Board  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Pub.  L.  04-13  (44  U.S.C.  chapter  35). 

Title:  Svstem  Diagram  Maps. 

OMB  Form  Number:  2140-0003. 

No.  of  Respondents:  13. 

Total  Burden  Hours:  58.5. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  September  2,  2003. 

ADDRESSES:  Direct  all  comments  to  the 
Surface  Transportation  Board,  Room 
705,  1925  K  Street,  NW.,  Washington, 
DC  20423.  When  submitting  comments 
refer  to  the  OMB  number  and  title  of  the 
information  collection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  G.  Saddler,  (202)  565-1656. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  Barbara  G.  Saddler  (202) 
565-1656. 

SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 


foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Pub.  L.  104-88,  109  Stat. 
803  (1995),  which  took  effect  on  January 
1,  1996,  abolished  the  Interstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontinuance  of  rail 
lines,  to  the  Surface  Transportation 
Board.  All  railroads  are  required  to  keep 
current  system  diagram  maps  on  file. 
These  maps  designate  all  lines  in  a 
particular  railroad's  system  according  to 
various  categories.  Carriers  are  obligated 
to  amend  these  maps  as  the  need  to 
change  the  categories  of  particular  lines 
arises.  If  no  amendment  had  taken  place 
within  a  1-year  period,  a  verified 
statement  to  that  effect  must  be  filed 
with  the  Board.  The  Board  will  use  this 
information  to  facilitate  informed 
decision  making.  Respondents  will  be 
railroads  initiating  abandonment 
exemption  proceedings. 

Dated:  July  28,  2003. 
Vernon  A.  Williams, 

Secretary: 

[FR  Doc.  03-19496  Filed  7-30-03:  8:45  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Department  of  Veterans 
Affairs  Medical  Center,  Syracuse,  NY 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent  to  designate. 

summary:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  designate  approximately  0.57 
acres  of  land  at  the  Department  of 
Veterans  Affairs  Medical  Center, 
Syracuse,  New  York,  for  an  enhanced- 
use  leasing  development.  The 
Department  intends  to  enter  into  a  75- 
year  lease  of  real  property  with  a 
selected  lessee/developer  who  will 
finance,  design,  develop,  maintain  and 
manage  a  biotechnology  research 
facility,  at  no  cost  to  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Chambers,  Capital  Asset 
Management  and  Planning  Service 
(182C),  Department  of  Veterans  Affairs, 
810  Verfnont  Avenue,  NW., 
Washington,  DC  20420,  (202)  565-6554. 
SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
section  8161  et  seq.  specifically 
provides  that  the  Secretary'  may  enter 
into  an  enhanced-use  lease  if  he 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 
activity  contributing  to  the  mission  of 
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the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 


or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 


Approved:  July  23,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

IFR  Doc.  0.3-19442  Filed  7-30-03;  8:45  am| 

BILLING  CODE  8320-01-M 
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Corrections 


Federal  Register 

Vol.  68,  No.  147 
Thursday,  July  31,  2003 


This  section  of  th« 
contains  editorial 
published  Preside|it 
and  Notice 
prepared  by  the 
Register.  Agency 
issued  as  signed 
the  appropriate 
elsewhere  in  the 


FEDERAL  REGISTER 
lorrections  of  previously 
lal,  Rule,  Proposed  Rule, 
docun^nts.  These  corrections  are 
ice  of  the  Federal 
)repared  corrections  are 
locuments  and  appear  in 
dc  cument  categories 
li  ;sue. 


Cffi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF/HS- 
2003-16] 

Fiscal  Year  2003  Discretionary 
Announcement  for  Head  Start — Higher 
Education  Hispanic/Latino  Service 
Partnerships:  Availability  of  Funds  and 
Request  for  Applications 

Correction 

In  notice  document  03-18166 
beginning  on  page  43120  in  the  issue  of 


Monday,  July  21,  200311131^6  the 
following  correction: 

On  page  43120,  in  the  first  column,  in 
the  DATES  section,  in  the  fourth  line, 
"August  18,  2003"  should  read  "August 
20, 2003". 

[FR  Doc.  C3-18166  Filed  7-30-03;  8:45  am] 

BILLING  CODE  1505-01-O 


Thursday, 
July  31,  2003 


P 


Part  n 


P 


A- 


^ 


Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  et  al. 
Harmonization  With  the  United  Nations 
Recommendations,  International  Maritime 
Dangerous  Goods  Code,  and  International 
Civil  Aviation  Organization's  Technical 
Instructions;  Final  Rule 


^ 
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DEPARTMENT  PF  TRANSPORTATION 

Research  and  Special  Programs 
Administration! 

49  CFR  Parts  ifl,  172, 173,  175, 176, 
178  and  180 

(Docket  No.  RSP^-2002-13658  (HM-215E)] 

RIN2137-AD41 

Harmonization  With  the  United  Nations 
Recommendations,  International 
Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions 


AGENCY 

Administration 
action:  Final  nile 


Resear  :h  and  Special  Programs 
(RSPA).  DOT. 


summary:  RPS/ 
Hazardous 
to  maintain  ali 
international 


st^n 
various  amen 
to  proper  shipp 
classes,  packin; 
provisions 
transport  quant 
stowage  rei 
changes  to  the 
Dangerous 
the  Internation4l 
Organization's 
for  the  Safe  Traji 
Goods  by  Air 
Instructions). 
Recommendat 
Dangerous  Goo 
Recommendat 


is  amending  the 
Materials  Regulations  (HMR) 
gnment  with 

dards  by  incorporating 
dihents,  including  changes 
ng  names,  hazard 
groups,  special 

authorizations,  air 
ty  limitations  and  vessel 
.  Because  of  recent 
ernational  Maritime 
Code  (IMDG  Code), 
Civil  Aviation 
echnical  Instructions 
sport  of  Dangerous 
(IfAO  Technical 

the  United  Nations 
on  the  Transport  of 
(UN 
idns),  these  revisions  are 
fac  ilitate  the  transport  of 
materials  in  international 


pac  ^agmg  i 
lant  ty  limi 

quire  ments. 
Iitc 

Goo(  s 


and 
i<  ns  I 
(  s 


necessary  to 

hazardous 

commerce. 


DATES:  Effective 

of  these  amendipents 

Voluntary 
authorizing  imdiediate 


tlis 


compliance.  Ho)wever 
further  revise 
appeals  it  may 

Delayed  Com  oliance 
otherwise  speci  led 
the  amendment  s 
rule  is  mandato  7 

Incorporatior 
incorporation 
publication  adopted 
final  rule  has 
Director  of  the 
October  1.20031 


FOR  FURTHER 

Mclntyre,  Offic 
Standards, 
Shane  Kelley 
telephone  (202) 
Special  Prog: 
Department  of 


telej  h 


ranis 


Date:  The  effective  date 
is  October  1,  2003. 
iance  Date:  RSPA  is 
voluntary 
,  RSPA  may 
rule  as  a  result  of 
1  eceive  for  this  rule. 
Date:  Unless 
compliance  with 
adopted  in  this  final 

October  1,  2004. 
by  Reference  Date:  The 
reference  of  the 
in  §171.7  of  this 
approved  by  the 
ederal  Register  as  of 


been 


INffORMATION  CONTACT:  Joan 

of  Hazardous  Materials 

one (202) 366-8553,  or 

litemational  Standards, 

366-0656,  Research  and 

Administration,  U.S. 
ransportation,  400 


Seventh  Street,  SW..  Washington,  DC 

20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  3,  2002,  the  Research 
and  Special  Programs  Administration 
(RSPA,  we)  published  a  notice  of 
proposed  rulemaking  (NPRM)  (67  FR 
72034)  under  Docket  HM-215E.  The 
NPRM  proposed  changing  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  parts  171-180,  to  align 
it  with  updates  and  revisions  to  the  UN 
Recommendations,  the  IMDG  Code  and 
the  ICAO  Technical  Instructions  with 
respect  to  hazard  communication, 
classification,  and  packaging 
requirements.  Our  intent  was  to 
facilitate  the  international 
transportation  of  hazardous  materials  by 
ensuring  a  basic  consistency  between 
the  HMR  and  international  standards, 
while  at  the  same  time  ensuring  the  safe 
transportation  of  hazardous  materials. 

On  January  8,  2003,  we  published  a 
final  rule  under  Docket  HM-215E  (68 
FR  1013)  authorizing  the  use  of  the 
2003-2004  edition  of  the  ICAO 
Technical  Instructions,  Amendment  31 
to  the  IMDG  Code,  and  the  twelfth 
revised  edition  of  the  UN 
Recommendations  beginning  January  1 , 
2003,  the  effective  date  of  the 
international  standards. 

The  UN  Recommendations  are  not 
regulations,  but  rather  are 
recommendations  issued  by  the  UN 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods.  These 
recommendations  are  amended  and 
updated  biennially  by  the  UN 
Committee  of  Experts.  They  serve  as  the 
basis  for  National,  regional,  and 
international  modal  regulations; 
specifically,  the  IMDG  Code  developed 
by  the  International  Maritime 
Organization  (IMO)  Dangerous  Goods, 
Solid  Cargoes  and  Containers 
Subcommittee,  and  the  ICAO  Technical 
Instructions  developed  by  the  ICAO 
Dangerous  Goods  Panel.  Subject  to 
certain  conditions  and  limitations, 
§  171.12  of  the  HMR  authorizes 
domestic  transportation  of  hazardous 
materials  shipments  prepared  in 
accordance  with  the  IMDG  Code  if  all  or 
part  of  the  transportation  is  by  vessel. 
Subject  to  certain  conditions  and 
limitations,  §171.11  of  the  HMR 
authorizes  the  offering,  acceptance  and 
transport  of  hazardous  materials  by 
aircraft,  and  by  motor  vehicle  either 
before  or  after  being  transported  by 
aircraft,  provided  the  shipment  is  in 
accordance  with  the  ICAO  Technical 
Instructions. 

On  December  21,  1990,  RSPA 
published  a  final  rule  (Docket  HM-181; 


55  FR  52402)  based  on  the  UN 
Recommendations,  which 
comprehensively  revised  the  HMR  for 
harmonization  with  international 
standards.  Since  publication  of  the  1990 
final  nde,  we  have  issued  four 
additional  international  harmonization 
final  rules  (Dockets  HM-215A,  59  FR 
67390;  HM-215B,  62  FR  24690;  HM- 
215C,  64  FR  10742;  and  HM-215D,  66 
FR  33316).  The  rules  provided 
additional  harmonization  with 
international  transportation 
requirements  by  more  fully  aligning  the 
HMR  with  the  corresponding  biennial 
updates  of  the  UN  Recommendations, 
the  IMDG  Code  and  the  ICAO  Technical 
Instructions. 

The  large  volume  of  hazardous 
materials  trtmsported  in  international 
commerce  warrants  the  harmonization 
of  domestic  and  international 
requirements  to  the  greatest  extent 
possible.  Harmonization  serves  to 
facilitate  international  transportation, 
reduces  cost  to  industry,  and  ensures 
the  safety  of  people,  property  and  the 
environment.  While  the  intent  of  the 
harmonization  rulemakings  is  to  align 
the  HMR  with  international  standards, 
we  review  and  consider  each 
amendment  on  its  own  merit.  Each 
amendment  is  considered  on  the  basis 
of  the  overall  impact  on  transportation 
safety  and  the  economic  implications 
associated  with  its  adoption  into  the 
HMR.  Our  goal  is  to  harmonize  without 
sacrificing  the  current  HMR  level  of 
safety  and  without  imposing  undue 
burdens  on  the  regulated  public.  In  our 
efforts  to  continue  to  align  the  HMR   " 
with  international  requirements,  this 
final  rule  makes  changes  to  the  HMR 
based  on  the  twelfth  revised  edition  of 
the  UN  Recommendations,  Amendment 
31  to  the  IMDG  Code,  and  the  2003- 
2004  ICAO  Technical  Instructions, 
which  became  effective  January  1,  2003. 
Petitions  for  rulemaking  concerning 
harmonization  with  international 
standards  and  the  facilitation  of 
international  transportation  are  also 
addressed  in  this  final  rule  and  serve  as 
the  basis  of  certain  amendments.  Other 
amendments  are  based  on  feedback  from 
the  regulated  industry,  other  DOT 
modal  administrations  and  our 
initiative.  Also  included  are  various 
editorial  clarifications.  Unless  otherwise 
stated,  the  revisions  are  for 
harmonization  with  international 
standards. 

Various  comraenters  raised  issues  that 
are  beyond  the  scope  of  this  rulemaking. 
Such  issues  will  not  be  addressed  in 
this  final  rule  and  must  first  be 
addressed  in  an  NPRM  to  afford 
industry  and  the  public  opportunity  to 
comment. 
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n.  Overview  of  Changes  in  this  Final 
Rule 

Amendments  to  the  HMR  in  This  final 
rule  include,  but  are  not  limited  to  the 
following: 

•  Amendments  to  the  Hazardous 
Materials  Table  (HMT)  which  add, 
revise  or  remove  certain  proper 
shipping  names,  hazard  classes,  packing 
groups,  special  provisions,  packaging 
authorizations,  bulk  packaging 
requirements,  passenger  and  cargo 
aircraft  maximum  quantity  limitations 
and  vessel  stowage  provisions. 

•  Amendments  to  the  List  of  Marine 
Pollutants. 

•  Revisions  and  additions  of  special 
provisions.  Included  is  the  addition  of 
a  special  provision  for  assignment  to 
aerosol  entries  setting  forth  the  criteria 
for  classifying  aerosols. 

•  Addition  of  a  requirement  to  enter 
the  subsidiary  hazard  class  or  subsidiary 
division  number  on  shipping  papers. 

•  Addition  of  a  requirement  to 
indicate  the  number  and  types  of 
packagings  on  shipping  papers. 

•  Addition  of  an  alternative  basic 
description  sequence  on  shipping 
papers. 

•  Revision  of  marking  requirements 
for  limited  quantities. 

•  Addition  of  an  air  eligibility 
marking  requirement. 

■  •  Revision  of  requirements  in 
§  173.27  for  packagings  intended  for 
transportation  by  aircraft,  including 
revision  of  requirements  for  use  of 
absorbent  material  for  such  packagings. 

•  Revision  to  the  classification  of  air 
bag  modules,  air  bag  inflators  and  seat- 
belt  pretensioners  from  Division  2.2  to 
Class  9. 

•  Revision  of  the  non-liquefied  and 
liquefied  compressed  gases 
descriptions,  and  the  addition  of  high 
pressure  and  low  pressure  liquefied 
gases  categories. 

•  Revisions  and  additions  to  the  Self- 
Reactive  Materials  Table. 

•  Revisions  and  additions  to  the 
Organic  Peroxide  Table.  ' 

•  Revision  of  the  net  weight 
restrictions  for  explosives  in  freight 
containers  exceeding  20  ft  (6  m)  in 
length. 

III.  Summary  of  Regulatory  Changes  by 
Section 

Part  171 

Section  171.6.  We  are  revising  the 
table  in  paragraph  (h)(2)  to  incorporate 
a  new  information  collection,  OMB  No. 
2137-0613,  "Subsidiary  Hazard  Class 
and  Number/Type  of  Packagings,"  and 
the  affected  sections,  §§  172.202  and 
172.203. 

Section  171.7.  We  are  adding 
Regulation  19  of  an  IMO  standard  titled 


"International  Convention  for  the  Safety 
of  Life  at  Sea,"  1974,  as  amended, 
Chapter  II-2.  Regulation  19  is 
incorporated  into  a  new  paragraph  (f)  in 
§  176.63  to  address  hatchless  container 
ship  requirements. 

Section  171.8.  In  the  definition  for 
"Large  packaging,"  we  are  adding  the 
words  "Chapter  6.6"  to  let  readers  know 
the  location  in  the  UN 
Recommendations  for  the  construction, 
testing  and  marking  of  such  packagings. 

Section  171.11.  We  are  revising 
paragraphs  (c),  (d)(5)  and  (d)(17)  to 
address  certain  limitations  for  the  use  of 
the  ICAO  Technicallnstructions. 
In  paragraph  (c),  for  hazardous 
materials  being  transported  in 
accordance  with  the  ICAO  Technical 
Instructions,  the  restrictions  for  the  use 
of  the  Instructions  are  revised  to  include 
hazardous  materials  that  are  forbidden 
by  passenger  and  cargo  aircraft,  as 
designated  in  Columns  (9A)  and  (9B)  of 
the  §  172.101  HMT.  Prior  to  this 
revision,  the  paragraph  restricted 
materials  that  are  forbidden  according  to 
§  173.21  and  Column  (3)  of  the  HMT 
only. 

In  paragraph  (d)(5),  we  are  removing 
the  wording  "except  for  Division  2.2" 
relating  to  shipping  paper  requirements 
for  air  bag  inflators,  air  bag  modules  and 
seat-belt  pretensioners.  This  amendment 
is  consistent  with  the  removal  of  the 
Division  2.2  air  bag  inflator,  air  bag 
module  and  seat-belt  pretensioner  entry 
in  the  HMT  (see  §  172.101). 

Paragraph  (d)(17)  is  revised  to  clarify 
the  current  requirement  that,  in  addition 
to  organic  peroxides,  self-reactive 
substances  not  specifically  identified  by 
name  in  §  173.224(h)  also  must  be 
approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  in  §  173.124(a)(2)(iii). 

Section  171.12.  We  are  revising 
paragraphs  (b)(3),  (b)(19),  and  (b)(20). 

In  paragraph  (h)(3),  we  are  removing 
certain  viscous  flammable  liquids  as  an 
example  of  a  material  designated  as  a 
hazardous  material  subject  to  the  HMR, 
but  not  subject  to  the  IMDG  Code.  The 
IMO  removed  the  exception  in 
Amendment  31  to  the  IMDG  Code. 

In  paragraph  (h)(19),  we  are  removing 
the  wording  "except  for  Division  2.2" 
relating  to  shipping  paper  requirements 
for  air  bag  inflators,  air  bag  modules  and 
seat-belt  pretensioners.  This  revision  is 
consistent  with  the  removal  of  the 
Division  2.2  air  bag  inflator,  air  bag 
module  and  seat-belt  pretensioner  entry 
in  the  HMT  (see  §  172.101). 

In  paragraph  (b)(20),  we  are  clarifying 
the  current  requirement  that,  in  addition 
to  organic  peroxides,  self-reactive 
substances  not  specifically  identified  by 
name  in  §  173.224(b)  must  also  be 


approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  in  §  173.124(a)(2)(iii). 

For  the  readers'  information,  recently 
adopted  amendments  to  the 
International  Convention  for  the  Safety 
of  Life  at  Sea  (SOLAS),  1974,  as 
amended,  will  require  mandatory  of  the 
use  of  the  IMDG  Code  effective  January 
1,  2004.  This  issue  will  be  addressed 
under  a  separate  rulemaking. 

Section  171.12a.  We  are  revising 
paragraph  (b)(18)  to  clarify  the  existing 
requirement  that,  in  addition  to  organic 
peroxides,  self-reactive  substances  not 
specifically  identified  by  name  in 
§  173.224(b)  also  must  be  approved  by 
the  Associate  Administrator  in 
accordance  with  the  requirements  in 
§173.124(a)(2)(iii). 

Section  171.14.  We  are  revising 
paragraphs  (d).  (d)(1),  (d)(2),  (d)(4),  and 
(d)(5).  We  received  several  comments 
concerning  the  proposed  transitional 
provisions.  Several  commenters 
requested  that  we  implement  an  overall 
two-year  transition  period  from  the 
October  1 .  2003  effective  date,  and 
several  commenters  requested  an  overall 
three-year  transition  period.  In  the 
NPRM,  we  proposed  a  mandatory 
compliance  date  of  October  1 ,  2004. 

while  we  do  not  agree  that  all 
amendments  require  an  additional 
extended  compliance  date,  we  do  agree 
that  certain  amendments  warrant  the 
additional  time.  We  are,  therefore, 
authorizing  an  October  1.  2007 
mandatory  compliance  date  for  the  new 
requirement  in  §  172.202(a)(5)  to 
include  the  number  and  types  of 
packagings  on  shipping  papers.  This 
requirement  was  identified  by 
commenters  as  requiring  additional  time 
to  offset  any  associated  burden. 
Additionally,  we  are  adopting  an 
October  1.  2007  transition  date  for 
modifications  to  package  markings  that 
will  change  as  a  result  of  changes  to 
certain  proper  shipping  names.  We  are 
also  adopting  an  October  1,  2005 
compliance  date  for  use  of  proper 
shipping  names  that  did  not  identify 
specific  isomers  by  numbers  or  letters 
preceding  the  chemical  name.  Finally, 
we  are  authorizing  an  October  1,  2005 
mandatory  compliance  date  for  the 
requirement  to  include  the  subsidiary 
hazard  class  or  division  number  on 
shipping  papers. 

We  are  revising  paragraphs  (d)  and 
(d)(1)  to  authorize  an  October  1.  2004 
implementation  date  for  the 
amendments  in  this  final  rule. 

We  are  revising  paragraph  (d)(2)  to" 
authorize  certain  intermixing  of  old  and 
new  requirements  until  October  1,  2004. 

We  are  revising  paragraph  (d)(4)  to 
allow  until  June  1,  2010,  DOT 


44994 


[ 


Federal  Register / Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Rules  and  Regulations 


51 


wDrd 
2001 


Specification 
conform  with  t 
Provisions)  in 
2001. 

We  are  revis 
allow  proper  s 
included  the 
the  June  21. 
to  be  shown  on 
papers  in  place 
until  October 
October  1,  200: 
proper  shippin 
that  are  revisec 
■"compressed" 

Paragraph  (d 
shipping  paper 
the  total  quanti  y 
shipping  paper  i 

Paragraph  (d 
non-mandatory 
subsidiary  hazijrd 
number  on  shi 
October  1.  200; 

Paragraph  (d 
marking  of  certhin 
shipping  name; 
October  1,  200J 
names  are  thos 
include  the 
substituents, 
acetate  (see  §  1 
discussion). 


portable  tanks  to 
le  T  Codes  (Special 
(  ffect  on  September  30, 


g  paragraph  (d)(5)  to 
ipping  names  that 

"inhibited"  prior  to 
final  rule,  to  continue 
packagings  and  shipping 
of  the  word  "stabilized" 
2007.  Additionally,  the 
date  applies  to  the 
names  in  this  final  rule 
bv  removing  the  word 
see  §  172.101,  HMT). 
6)  authorizes  use  of  the 
requirement  to  include 
■  of  packages  on 
until  October  1,  2007. 

(7)  authorizes  use  of  the 
provision  to  include  the 

class  or  division 
flping  papers  until 

(8)  authorizes  the 
other  proper 

on  packagings  until 
The  proper  shipping 
that  are  revised  to 
ion  identifiers  qf  the 

as  2-Ethvlbutvl 
2.101.  HMT  preamble 


posit 
sich 


Part  1 72 

Section  172.: 
preceding  the 
Table,  the 

Paragraph 
removing  the  v^ 
substances."  Pii 
unless  a  hydrat ; 
in  the  HMT.  o 
substances  werfc 
identified  usin 
name  for  the 
substance.  prn\ 
the  same  bazar 
subsidiary  ris 
With  the  remo\|a 


(c 


inorganic  su 
applies  to  all  h 
Section  172.. 
Table  IHMTj. 
amendments  tc 
should  review 
complete 
amendments. 
Government 
typesetting  pro 
HMT  will 
the  Table, 
""revise.'"  Certa 
such  as  those 
proper  shippin 
a  '"remove  "  an( 
the  HMT  for  th 
with  internat 


appew 


ren  ove, 


n  I 


Federal  Register/ Vol.  68.  No.  147/Thursday,  July  31,  2003 /Rules  and  Regulations  44995 


02.  In  the  regulatory  text 
Hazardous  Materials 
folio  ving  changes  are  made: 
15)  is  revised  by 
ords  "of  inorganic 
or  to  this  revision, 
!  was  specifically  listed 
y  hydrates  of  inorganic 
authorized  to  be 
the  proper  shipping 
eduivalent  anhydrous 
ided  the  hydrates  met 
class,  division. 
)  and  packaging  group. 
1  of  the  phrase  "of 

paragraph  (c)(15) 
drates. 
01  Hazardous  Materials 

are  making  various 
the  HMT.  Readers 
11  changes  for  a 
understanding  of  the  Table 
purposes  of  the 
Printing  Office's 

edures.  changes  to  the 
under  three  sections  of 

'add  "  and 
entries  in  the  HMT, 
ith  revisions  to  the 


bst  inces. 


V^e; 


V  1 


names,  will  appear  as 
"add."  Amendments  to 
purpose  of  harmonizing 
lohal  standards,  unless 


J 


otherwise  stated,  include,  but  are  not 
limited  to  the  following: 

•  "Accumulators,  pressurized, 
pneumatic  or  hydraulic  (containing 
non-flammable  gas),  see  Articles, 
pressurized,  pneumatic  or  hydraulic 
(containing  non-flammable  gas)"  is 
added  as  a  "see"  entry  into  the  HMT  to 
aid  the  reader  in  locating  the  updated 
entry.  This  action  is  based  on  feedback 
we  received  from  users  of  the  HMR  after 
we  removed  the  domestic  entry 
("Accumulators,  pressurized, 
pneumatic,"  UN1956),  as  well  as  certain 
other  domestic  entries  from  the  HMT  in 
a  final  rule,  HM-215D  (66  FR  33316), 
published  June  21,  2001.  The  entries 
were  removed  because  we  determined 
that  they  were  no  longer  necessary 
considering  the  HMT  already  includes 
equally  appropriate  international 
entries.  (Also  see  §  173.306(0  for  a 
related  editorial  revision.) 

•  ""Air  bag  inflators,  compressed  gas 
or  Air  bag  modules,  compressed  gas  or 
Seat-belt  pretensioners,  compressed 
gas,"  Division  2.2,  UN3353  is  removed. 
All  air  bag  infiators,  air  bag  modules 
and  seat-belt  pretensioners  currently 
classified  as  Division  2.2  may  be 
reclassified  as  Class  9.  We  are  also 
incorporating  into  the  HMR  a  provision 
to  allow  this  reclassification  without 
further  testing  (see  §  173.166).  In  line 
with  the  removal  of  this  entry.  Special 
Provision  133  is  also  removed.  VVe  are 
aware  that  removal  of  the  UN3353  entry 
will  require  repackaging,  remarking  and 
relabeling  of  all  compressed  gas  air  bag 
assemblies.  We  received  a  comment 
from  the  North  American  Automotive- 
Hazmat  Action  Committee  (NAAHAC) 
expressing  this  concern;  however,  the 
NAAHAC  stated  that  the  proposed 
mandatory  compliance  date  of  October 
1,  2004,  would  be  sufficient  time  to 
implement  the  new  requirements.  We 
also  believe  that  the  mandatory 
compliance  date  of  October  1,  2004,  and 
the  transitional  provisions  in 

§  171.14(d)(2),  authorizing  certain 
intermixing  of  old  and  new 
requirements,  will  offer  sufficient  time 
and  flexibility  to  implement  the  new 
requirements  and  reduce  the  costs  of 
meeting  this  requirement. 

•  ""Air  bag  inflatprs",  pyrotechnic  or 
Air  bag  modules,  pyrotechnic  or  Seat- 
belt  pretensioner,  pyrotechnic"  UN0503, 
Division  1.4G,  is  amended  by  removing 
the  word  "pyrotechnic"  from  the  proper 
shipping  names  in  Column  (2),  revising 
Columns  (8A)  and  (8C)  to  read  "None," 
revising  Column  (8B)  to  read  "§173.62" 
(also  see  §  173.62),  adding  new  Special 
Provision  161  (see  §  172.102),  and 
revising  the  vessel  stowage  columns 
(lOA)  and  (lOB).  We  are  adding  Special 
Provision  161  because  we  believe  that  a 


more  appropriate  name  is  "Articles, 
pyrotechnic  for  technical  purposes," 
UN0431.  We  believe  that  an  article 
meeting  the  criteria  for  Division  1.40 
should  be  considered  a  pyrotechnic 
article  and  not  an  air  bag.  We  received 
a  comment  from  NAAHAC  supporting 
this  revision  and  stating  that  if  an 
inflator  does  not  pass  the  UN 
Recommendations'  Series  6  test  criteria, 
it  is  considered  a  pyrotechnic  article 
and  not  an  airbag.  (Also  see  Special 
Provision  161.) 

•  "Air  bag  inflators,  pyrotechnic  or 
Air  bag  modules,  pyrotechnic  or  Seat- 
belt  pretensioner,  pyrotechnic," 
UN3268,  Class  9,  is  amended  by 
removing  the  descriptive  word 
"pyrotechnic"  and  adding  new  Special 
Provision  160  (see  §  172.102).  NAAHAC 
requested  that  we  retain  the  word 
"pyrotechnic"  as  a  descriptive  word  in 
the  shipping  name  to  provide  time  for 
depletion  of  existing  inventories. 
Although  we  are  removing  the  word 
"pyrotechnic"  in  this  rulemaking,  we 
believe  that  extending  the  mandatory 
compliance  date  from  October  1,  2004, 
as  proposed  in  the  NPRM,  to  October  1, 
2005.  as  adopted  in  this  final  rule  (see 

§  173.166(d)(5)),  will  provide  the 
necessary  time  requested  by  the 
commenters. 

•  "Ammonium  nitrate,  with  not  more 
than  0.2%  combustible  substances, 
including  any  organic  substance 
calculated  as  carbon  to  the  exclusion  of 
any  other  added  substance,"  UN1942  is 
amended  by  editorially  correcting  the 
italicized  portion  of  the  proper  shipping 
name  by  adding  the  word  "total"  after 
"0.2%." 

•  "Ammonium  nitrate  fertilizers," 
UN2071,  and  "Ammonium  nitrate 
fertilizers,"  UN2067  are  amended  by 
removing  the  italicized  portion  of  the 
proper  shipping  names,  adding  new 
Special  Provision  150  to  the  UN2067 
entry,  and  revising  Special  Provision 
132  which  applies  to  the  UN2071  entry 
(see  §  172.102  for  Special  Provision 
amendments). 

•  "Ammonium  nitrate  fertilizers,  " 
NA2072  and  "Ammonium  nitrate  mixed 
fertilizers,"  NA2069  are  removed.  We 
believe  that  the  international  entry 
"Ammonium  nitrate  fertilizers," 
UN2067  can  be  used  in  place  of  the 
domestic  entries,  which  do  not  provide 
any  additional  exceptions. 

•  A  new  entry.  "'Ammonium  nitrate 
emulsion  or  Ammonium  nitrate 
suspension  or  Ammonium  nitrate  gel, 
intermediate  for  blasting  explosives," 
UN3375  (also  see  §  172.102,  Special 
Provisions  52  and  147)  is  added. 

•  For  the  entry  "Calcium 
hypochlorite,  hydrated  or  Calcium 
hypochlorite,  hydrated  mixtures,  with 


/ 


not  less  than  5.5  percent  but  not  more 
than  10  percent  water,"  UN2880,  the 
wording  "not  more  than  10  percent 
water"  is  revised  to  read  "not  more  than 
1 6  percen  t  water. ' ' 

•  Four  proper  shipping  names  are 
revised  by  adding  the  position 
identifiers  of  the  substituents.  The 
proper  shipping  names  are 
"Diethylaminopropylamine,"  position 
identifier  "3"; 

"Dimethylcyclohexylamine,"  position 
identifiers  "N,N';  "Ethylbutyl  acetate," 
position  identifier  "2";  "Propyl 
chloride"  which  is  replaced  by  "1- 
Chloropropane,"  and 
"Tetrachloroethane,"  position 
identifiers  "1,1,2,2,".  Also,  see 

§  171.14(d)(6)  for  the  continued  use 
provision  of  these  proper  shipping 
names. 

•  The  entry  "Hydrazine  hydrate  or 
Hydrazine  aqueous  solutions,  with  not 
less  than  37  percent  but  not  more  than 
64  percent  hydrazine,  by  mass," 
UN2030  and  "Hydrazine,  anhydrous  or 
Hydrazine  aqueous  solutions  with  more 
than  64  percent  hydrazine,  by  mass," 
UN2029  are  removed  and  "Hydrazine 
aqueous  solution,  with  more  than  37% 
hydrazine,  by  mass,"  UN2030  and 
"Hydrazine,  anhydrous,"  UN2029"  are 
added. 

•  Eleven  entries  are  revised  by 
removing  the  qualifying  word 
"compressed."  This  action  is  consistent 
with  the  revisions  to  proper  shipping 
names  for  compressed  and  liquefied 
gases  that  were  incorporated  into  the 
Twelfth  Edition  of  the  UN 
Recommendations  and  which  we  are 
adopting  into  the  HMR  (see  §  173.115 
for  additional  discussion).  The  eleven 
entries  are  "Boron  trifluoride, 
compressed,"  UN1008;  "Carbonyl 
fluoride,  compressed,"  UN2417; 
"Diborane,  compressed,"  UN1911; 

"Ethylene,  compressed,"  UN1962; 
"Hexafluoroethane,  compressed  or 
Refrigerant  gas  R  116,"  UN2193; 
"Nitrogen  trifluoride,  compressed," 
UN2451;  "Phosphorus  pentafluoride, 
compressed."  UN2198;  "Silane, 
compressed,"  UN2203;  "Silicon 
tetrafluoride,  compressed,"  UN1859; 
"Tetrafluoromethane,  compressed  or 
Refrigerant  gas  R  14,"  UN1982;  and 
"Xenon,  compressed,"  UN2036.  Also, 
see  §  171.14(d)(6)  for  the  continued  use 
provision  of  these  proper  shipping 
names. 

•  For  the  proper  shipping  name 
"Lighters  or  Lighter  refills  cigarettes, 
containing  flammable  gas,"  UN1057. 
the  word  "cigarettes"  is  removed. 

•  The  proper  shipping  name 
"Lithium  hydroxide,  monohydrate  or 
Lithiiun  hydroxide,  solid."  UN2680  is 
revised  to  read  "Lithium  hydroxide." 


•  For  the  entry  "Medicine,  liquid, 
toxic,  n.o.s.."  UN1851,  we  are  adding 
Special  Provision  36.  The  special 
provision,  which  limits  the  maximum 
net  quantity  per  package  to  5  L  (1  gal) 
for  liquids  and  5  kg  (11  lbs)  for  sofids. 
is  currently  assigned  to  "Medicine, 
liquid,  flammable,  toxic,  n.o.s.," 
UN3248  and  "Medicine,  solid,  toxic, 
n.o.s.,"  UN3249. 

•  For  the  entry  "Motor  fuel  anti- 
knock mixtures,"  UN1649,  we  are 
removing  the  subsidiary  risk  hazard 
from  the  labeling  requirement,  and 
adding  new  Special  Provision  151.  This 
action  is  based  on  a  petition  for 
rulemaking  (P-1420)  we  received  (see 
discussion  under  §  172.102). 

•  The  proper  shipping  name 
"Uranium  nitrate  hexahydrate 
solution,"  UN2980  is  corrected  by 
replacing  the  word  "Uranium"  with 
"Uranyl."  The  typographical  error 
occurred  in  the  April  3,  2002  document 
published  in  the  Federal  Register  (67 
FR  15736). 

•  The  entry  "Xylidines,  solution," 
UNI  711  is  revised  to  read  "XyUdines. 
liquid." 

•  In  addition  to  those  entries 
identified  above,  we  are  adding  the 
following  new  entries:  "Chlorosilanes. 
toxic,  corrosive,  n.o.s.,"  UN3361; 
"Chlorosilanes,  toxic,  corrosive, 
flammable,  n.o.s.,"  UN3362;  "Ethylene 
glycol  diethyl  ether,"  UN1153;  "Fibers, 
animal  or  fibers,  vegetable  burnt,  wet  or 
damp,"  UN1372;  "Fibers,  vegetable, 
dry,"  UN3360;  "'4- 
Nitrophenylhydrazine,  with  not  less 
than  30%  water,  by  mass,"  UN3376; 
"Organometallic  compound,  solid, 
water-reactive,  flammable,  n.o.s.," 
UN3372;  "Rags,  oily,"  UN1856;  "Rubber 
scrap  or  Rubber  shoddy,  powdered  or 
granulated,  not  exceeding  840  microns 
and  rubber  content  exceeding  45%," 
UN1345;  "Sodium  dinitro-o-cresolate, 
wetted,  with  not  less  than  10%  water  by 
mass,"  UN3369;  "Textile  waste,  wet," 
UN1857;  "Trinitrobenzene,  wetted,  with 
not  less  than  10%  water  by  mass," 
UN3367;  "Trinitrobenzoic  acid,  wetted, 
with  not  less  than  10%  water  by  mass," 
UN3368;  "Trinitrochlorobenzene  (picryl 
chloride),  wetted,  with  not  less  than 
10%  water  by  mass,"  UN3365; 
"Trinitrophenol  (picric  acid),  wetted. 
with  not  less  than  10%  water  by  mass," 
UN3364;  "Trinitrotoluene  (TNT), 
wetted,  with  not  less  than  10%  water  by 
moss,"  UN3366  and  "Wool  waste,  wet," 
UN1387. 

•  Various  entries  are  amended  by     " 
revising  the  vessel  stowage  columns 
(lOA)  and/or  (lOB).  The  entries  include 
the  following:  the  five  "Aerosols," 
UN1950  entries;  "Ammunition,  smoke 
with  or  without  burster,  expelling  charge 


or  propelling  charge,"  UN0303;  "Battery 
fluid,  alkaH,"  UN2797;  "Methacrylic 
acid,  stabilized,"  UN2531;  "Sulfur, 
molten,"  UN2448;  and  "Urea,  nitrate. 
wetted  with  not  less  than  20  percent 
water,  by  mass,"  UN1357. 

Also,  see  §  172.102  for  additional 
HMT  amendments. 

Appendix  B  to  §172.101.  In  Appendix 
B  to  §  172.101 ,  List  of  Marine  Pollutants, 
we  are  revising  paragraphs  ""4"  anfl  "5" 
to  update  the  location  in  the  IMDG  Code 
for  the  "Guidelines  for  the  Identification 
of  Harmful  Substances  in  Packaged 
Form."  This  update  is  based  on  the 
IMDG  Code's  change  in  location  from 
the  General  Introduction  to  Chapter 
2.10. 

In  addition,  we  are  removing  the 
entries  "Alkylphenols,  liquid,  n.o.s. 
(including  C2-C12  homologues)." 
"Alkylphenols,  solid,  n.o.s.  (including 
C2-C12  homologues),"  "Chlorophenols, 
liquid,"  and  "Chlorophenols,  solid," 
fi-om  the  List  of  Marine  Pollutants.  We 
are  revising  the  entry 
"Alkylbenzenesulplionates,  branched 
and  straight  chain"  by  adding  a 
qualifying  phrase  to  clarify  that  C11-C13 
straight  chain  or  branched  chain 
homologues  are  not  regulated  as  marine 
pollutants.  Finally,  we 'are  adding  the 
entry  ""Decyl  acrylate." 

Section  172.102.  We  are  amending 
§  172.102,  Special  Provisions,  as 
follows: 

•  Special  Provisions  7  and  10  are 
removed.  These  special  provisions  are 
assigned  to  the  entries  "Ammonium 
nitrate  mixed  fertilizers."  NA2069  and 
"Ammonium  nitrate  fertilizers," 
NA2072,  respectively,  which  we  are 
removing  (see  §  172.101,  HMT). 

•  Special  Provision  15,  which  is 
assigned  to  "Chemical  kits."  UN3316 
and  '"First  aid  kits,"  UN3316,  is  revised 
for  consistency  with  packagings 
authorized  for  limited  quantity 
exceptions.  We  are  also  relocating  the 
authorized  packagings  to  §  173.161. 
Revised  Special  Provision  15  specifies 
(1)  which  chemical  and  first  aid  kits  are 
properly  described  by  the  entries;  (2) 
that  materials  forbidden  by  air  may  not 
be  included  in  the  kits  when  they  are 
transported  by  air;  and  (3)  that  kits 
carried  on  board  transport  vehicles  for 
first  aid  or  operating  purposes  are  not 
subject  to  the  HMR. 

•  Special  Provision  30  is  revised  to 
include  an  exception  from  the 
placarding  requirements  for  "Sulfur, 
molten"  UN2448  and  "Sulfur," 
UN1350.  Prior  to  this  change,  the 
domestic  entries  "Sulfur,  molten," 
NA2448  and  "Sulfur,"  NA1350  did  not 
require  placards  because  both  entries 
are  Class  9  materials  and  meet  the 
placarding  exceptions  for  the  hazard 
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•  New  Special  Provision  147  is  added 
to  the  new  entry,  "Ammonium  nitrate 
emulsion  or  Suspension  or  Gel, 
intermediate  for  blasting  explosives." 
UN3375.  The  special  provision 
describes  the  composition  of  the 
material  for  which  the  use  of  the  entry 
is  authorized  and  prohibits  the  material 
from  being  classified  and  transported 
unless  approved  by  the  Associate 
Administrator. 

•  New  Special  Provision  149  is  added 
to  the  Packing  Group  II  entries  for  13 
existing  proper  shipping  names.  The 
special  provision  allows  the  maximum 
net  capacity  for  inner  packagings  to  be 
increased  to  no  more  than  5  L  (1.3  gal) 
when  the  material  is  transported  as  a 
limited  quantity.  The  National  Paint  and 
Coatings  Association  (NPCA)  supports 
the  increase  for  inner  packagings, 
stating  that  the  potential  for  errors  will 
be  greatly  reduced  by  allowing  the  same 
quantity  limits  for  PG  II  and  PG  III 
materials.  However.  NPCA,  along  with 
the  Association  of  Hazmat  Shippers  and 
PPG  Industries,  requests  that  we  clarify 
that  the  special  provision  is  applicable 
to  consumer  commodities  as  well  as 
limited  quantities.  We  revised  the 
special  provision  accordingly.  The  13 
entries  are:  "Adhesives,  containing  a 
flammable  liquid."  UN1133;  "Coating 
solution  (includes  surface  treatments  or 
coatings  used  for  industrial  or  other 
purposes  such  as  vehicle  undercoating, 
drum  or  barrel  lining),"  UNn39; 
"Extracts,  aromatic,  liquid,"  UN1169; 
"Extracts,  flavoring,  liquid,"  UN1197; 
"Printing  ink,  flammable  or  Printing  ink 
related  material  (including  printing  ink 
thinning  or  reducing  compound), 
flammable,"  UN1210;  "Paint  including 
paint,  lacquer,  enamel,  stain,  shellac 
solutions,  varnish,  polish,  liquid  filler, 
and  liquid  lacquer  base,"  UN1263; 
"Paint  related  material  including  paint 
thinning,  drying,  removing,  or  reducing 
compound,"  UN1263;  "Perfumery 
products  with  flammable  solvents."' 
UN1266;  "Rubber  solution,"  UN1287; 
"Wood  preservatives,  liquid,"  UN1306; 
"Resin  solution,  y7a/nmaWe,"  UN1866; 
"Tars,  liquid  including  road  asphalt 
and  oils,  bitumen  and  cut  backs," 
UN1999;  and  "Polyester  resin  kit," 
UN3269  for  Packing  Group  II  resin  kits 
as  specified  in  Special  Provision  40. 

•  New  Special  Provision  150  is  added 
to  the  entry  "Ammonium  nitrate  based 
fertilizer,"  UN2067  to  authorize  the  use 
of  the  entry  for  uniform  mixtures 
containing  ammonium  nitrate  as  the 
main  ingredient  within  certain 
composition  limits. 


•  New  Special  Provision  151  is  added 
to  the  new  entry  "Hydrazine  aqueous 
solution,  with  more  than  37% 
hydrazine,  by  mass"  UN2030,  Packing 
Group  I  and  to  the  existing  entry  "Motor 
fuel  anti-knock  mixtures,"  UN1649. 
This  special  provision  requires  a 
packaging  containing  a  material  meeting 
the  definition  of  a  flammable  liquid  to 
display  a  FLAMMABLE  LIQUID  label, 
and  it  requires  a  Class  3  subsidiary 
hazard  to  be  shown  on  shipping  papers. 

With  regard  to  the  entry  "Motor  niel 
anti-knock  mixtures,"  UN1649,  as 
discussed  in  the  NPRM,  we  received  a 
petition  for  rulemaking  (P-1420) 
requesting  that  we  remove  the 
flammable  subsidiary  risk  for  this  entry. 
The  petitioner  stated  that  the 
international  standards  do  not  assign 
the  entry  a  flammable  subsidiary  risk 
and  that  the  inconsistency  with  the 
HMR  causes  a  regulatory  compliance 
burden  when  transporting  the  material 
internationally.  The  petitioner  stated 
that  removing  the  subsidiary  risk  is 
additionally  justified  because  motor  fuel 
anti-knock  mixtures  containing 
tetramethyl  lead,  with  fire  points  greater 
than  54  °C  (129.2  °F),  are  no  longer 
manufactured  or  transported.  Although 
the  UN  Recommendations,  the  ICAO 
Technical  Instructions  and  the  IMDG 
Code  do  not  assign  a  flammable 
subsidiary  risk  to  the  entry,  all  three 
standards  assign  a  special  provision 
stating  that  mixtures  with  a  flashpoint 
of  less  than  60.5  °C  (141  °F)  must  bear 
a  flammable  liquid  subsidiary  risk  label. 
We  are  removing  the  flammable 
subsidiary'  risk  from  the  label 
requirements  in  Column  (6)  of  the  HMI 
for  "Motor  fuel  anti-knock  mixtures," 
UN1649  and  adding  a  new  Special 
Provision  151  to  require  a  FLAMMABLE 
LIQUID  subsidiary  label  only  when  the 
mixtures  have  a  flashpoint  of  less  than 
60.5  °C  (140.9  °F).  Also,  see  preamble 
text  under  the  §  172.101  Table  changes. 

•  New  Special  Provision  153  is  added 
to  the  five  "Aerosols,"  UN1950  entries 
to  provide  the  criteria  for  classifying 
aerosols. 

•  New  Special  Provision  155  is  added 
to  two  entries,  "Fish  meal,  stabilized  or 
Fish  scrap,  stabilized,"  UN2216  and 
"Fish  meal,  unstabilized  or  Fish  scrap, 
unstabilized,"  UN1374.  The  special 
provision  specifies  that  the  fish  scrap  or 
fish  meal  may  not  be  transported  if  the 
temperature  of  fish  scrap  at  the  time  of 
loading  either  exceeds  35  °C  (95  °F),  or 
exceeds  5  °C  (41  °F)  above  the  ambient 
temperature,  whichever  is  higher.  Also 
see  §  173.218  for  additional  discussion. 

•  New  Special  Provision  156  is  added 
to  three  entries,  "Blue  asbestos 
(Crocidolite)  or  Browm  asbestos 
[amosite,  mysorite),"  UN2212,  "White 
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asbestos  [chrysotile,  actinolite, 
anthophyllite,  tremolite]."  UN2590,  and 
"Asbestos,"  NA2212.  The  special 
provision  provides  an  exception  from 
the  HMR  for  certain  asbestos.  Prior  to 
this  change,  the  exception  was  located 
in  §  173.216(b)  and  e.xcepted  asbestos 
immersed  or  fixed  in  a  natural  or 
artificial  binder  material  and  asbestos 
contained  in  manufactured  products. 
Before  the  development  of  the  HM-215E 
NPRM,  we  received  comments  that 
§  173.216  was  not  an  appropriate 
location  for  this  exception  because  it  is 
referenced  in  the  non-bulk  column  of 
the  HMT,  leading  readers  to  believe  that 
the  exception  applies  to  non-bulk 
packagings  only.  To  clarif\'  that  this 
exception  applies  to  both  non-bulk  and 
bulk  packagings,  we  are  moving  the 
exception  from  §  173.216(b)  to  new 
Special  Provision  156. 

•  New  Special  Provision  157  is  added 
to  the  entries  "Vehicle,  flammable  gas 
powered,"  and  "Vehicle,  flammable 
liquid  powered."  each  of  which  is 
assigned  to  UN3166.  The  hew  special 
provision  specifies  that  the  entries 
include  hybrid  electric  vehicles 
powered  by  both  internal  combustion 
engines  and  wet,  sodium  or  lithium 
batteries.  NAAHAC  agrees  with  the 
adoption  of  Special  Provision  157,  and 
requests  that  we  clarif\'  whether  we  are 
addressing  all  wet  batteries.  We  do 
intend  for  the  entries  "Vehicle, 
flammable  gas  powered"  and  "Vehicle,  " 
flammable  liquid  powered,"  and  Special 
Provision  157  to  apply  to  all  wet 
batteries.  While  we  are  not  aware  of  any 
hybrid  vehicles  that  utilize  wet  batteries 
as  a  source  of  propulsion  power,  we 
included  the  reference  in  order  to 
provide  flexibility  to  encompass  all  wet 
batteries  contained  in  the  vehicle. 

•  New  Special  Provision  159  is  added 
to  the  entry  "5-tert-Butyl-2,4,6-trinitro- 
m-xylene  or  Musk  Xylene,"  UN2956. 
The  special  provision  requires  this 
material  to  be  protected  from  direct 
sunshine  and  kept  in  a  cool,  well- 
ventilated  place  away  from  sources  of 
heat. 

•  New  Special  Provision  160  is  added 
to  the  entry  "Air  bag  inflators,  or  Air  bag 
modules,  or  Seat-belt  pretensioner, " 
UN3268,  Class  9.  The  special  provision 
includes  the  requirement  that  air  bag 
inflators  and  modules  must  be  tested  in 
accordance  with  Test  series  6  (c)  of  Part 

I  of  the  UN  Manual  of  Tests  and  Criteria, 
and  also  includes  an  exception  from 
testing  air  bag  modules  that  contain  an 
inflator  that  has  been  previously 
approved  for  transportation.  We 
received  a  comment  from  NAAHAC 
supporting  adoption  of  this  special 
provision.  ;i    .  •    •■ 


•  New  Special  Provision  161  is  added 
to  the  entry  "Air  bag  inflators, 
pyrotechnic  or  Air  bag  modules, 
pyrotechnic  or  Seat-belt  pretensioners, 
pyrotechnic,"  UN0503,  Division  1.4G. 
One  commenter  stated  that  the  addition 
of  this  special  provision  poses  an 
unnecessar}'  burden  for  international 
shippers  by  requiring  the  use  of  the 
proper  shipping  name,  "Articles, 
pyrotechnic  for  technical  purposes," 
UN0431.  Special  Provision  161  applies 
only  to  domestic  shipments.  Shipments 
offered  and  transported  in  accordance 
with  the  provisions  of  §§171.11  and 
171.12  are  not  subject  to  this  special 
provision.  The  special  provision 
specifies  that  the  UN0503  entry  may  not 
be  used  for  domestic  shipments  and  that 
the  more  appropriate  description  is 
"Articles,  pyrotechnic  for  technical 
purposes,"  UN0431.  We  believe  that 
describing  articles  meeting  the  Class 
1 .4G  criteria  as  air  bags  is  misleading     " 
and  may  cause  confusion  for  emergency 
responders.  The  wording  "or  seat  belt 
pretensioners"  was  inadvertently 
omitted  from  the  NPRM's  regulatory  text 
and  is  added  in  this  final  rule.  Also,  see 
§  172.102,  HMT,  which  includes  the 
amendment  to  remove  the  italicized 
word  "pyrotechnic"  from  the  UN0503 
entry. 

»  New  Special  Provision  162  is  added 
to  eight  new  entries  and  two  existing 
entries.  The  Special  Provision 
authorizes  the  material  to  be  transported 
under  the  provisions  of  Division  4.1, 
only  if  it  is  packed  so  that  at  no  time 
during  transport  will  the  percentage  of 
diluent  fall  below  the  percentage  that  is 
specified  in  the  proper  shipping  name. 
The  new  entries  are  "4- 
Nitrophenylhydrazine.  with  not  less 
than  30%  water,  by  mass,"  UN3376; 
"Sodium  dinitro-o-cresolate,  wetted. 
with  not  less  than  10%  water  by  mass," 
UN3369;  "Trinitrobenzene,  wetted,  with 
not  less  than  10%  water  by  mass," 
UN3367;  "Trinitrobenzoic  acid,  wetted, 
with  not  less  than  10%  water  by  mass, 
UN3368;  "Trinitrochlorobenzene  (picryl 
chloride),  wetted,  with  not  less  than 
10%  water  by  mass,"  UN3365; 
"Trinitrophenol  (picric  acid),  wetted, 
with  not  less  than  10%  water  by  mass," 
UN3364;  "Trinitrotoluene  (TNT), 
wetted,  with  not  less  than  10%  water  bv 
mass,"  UN3366;  and  "Urea  nitrate, 
wetted,  with  not  less  than  10%  water  by 
mass,"  UN3370.  The  two  existing 
entries  are  "Barium  azide,  wetted  with 
not  less  than  50  percent  water,  by 
mass,"  UN1571  and  "Dipicryl  sulfide, 
wetted  with  not  less  than  10  percent 
water,  by  mass,"  UN2852. 

•  New  Special  Provisions  A54  and 
A55  are  added  to  address  certain 
requirements  for  the  transportation  of 


lithium  batteries  by  aircraft.  Special 
Provision  A54  provides  for  an  approval 
provision  that  authorizes  lithium 
batteries  and  lithium  batteries  contained 
in  equipment  or  packed  with  equipment 
to  exceed  the  quantity  limits  as 
specified  in  Column  (9B)  of  the  HMT 
when  transported  by  cargo  aircraft,  if 
approved  by  the  Associate 
Administrator.  Based  on  a  comment  we 
received  from  the  Portable  Rechargeable 
Battery  Association  (PRBA)  stating  that 
we  did  not  take  into  account  large 
lithium  batteries  contained  in 
equipment,  we  are  increasing  the 
quantify  in  the  HMT  for  lithium 
batteries  contained  in  equipment  from  5 
kg  to  35  kg  for  consistency  with  the 
maximum  quantity  per  package 
specified  for  lithium  batteries  packed 
with  equipment.  Additional  comments 
submitted  by  PRBA  are  beyond  the 
scope  of  this  rulemaking.  Special 
Provision  A55  provides  for  an  approval 
provision  to  authorize  prototype 
batteries  to  be  transported  by  cargo 
aircraft,  if  approved  by  the  Associate 
Administrator.  We  are  assigning  Special 
Provisions  A54  and  A55  to  the  entries 
"Lithium  battery,"  UN3090,  "Lithium 
batteries,  contained  in  equipment," 
UN3091  and  "Lithium  batteries  packed 
with  equipment,"  UN3091. 

•  New  Special  Provision  A56  is 
added  to  address  the  air  transport  of 
radioactive  material  with  subsidiary 
hazards  of  Division  4.2,  PG  I,  and 
Divisions  2.1  or  2.3.  Division  4.2,  PG  I 
subsidiary  hazard  materials  are 
authorized  for  transportation  by  aircraft 
in  Type  B  packagings  only.  Materials 
with  a  2.1  subsidiary  hazard  are 
prohibited  from  transport  aboard 
passenger  aircraft.  The  special  provision 
is  in  alignment  with  the  ICAO  Tpchnical 
Instruction's  Special  Provision  A78, 
with  regard  to  radioactive  materials 
with  Division  2.1  subsidiary  hazard  but 
not  the  Division  4.2.  PG  I  packaging 
requirement  or  the  Division  2.3 
subsidiary  hazard  approval  provision. 
New  Special  Provision  A56  includes 
Division  4.2,  PG  I  because  we  believe  it 
was  inadvertently  omitted  in  ICAO's 
Special  Provision  A78,  and  we 
understand  that  steps  are  being  taken  to 
address  the  matter  with  the  ICAO 
Dangerous  Goods  Panel.  See  the 
§  172.101  HMT  in  the  regulatory  text  of 
this  rule  for  specific  entries. 

•  Special  Provision  IB3  is  revised  by 
excepting  "Ammonia  solutions,  relative 
density  between  0.880  and  0.957  at  15 
degrees  C  in  water,  with  more  than  10 
percent  but  not  more  than  35  percent 
ammonia,"  UN2672  from  the  Special 
Provision's  "Additional  Requirement" 
that  authorizes  liquids  with  a  vapor 
pressure  less  than  or  equal  to  110  kPa 
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sulfide,  wetted  with  not  less  than  10 
percent  water,  by  mass."  UN2852. 

•  New  Special  Provision  N85  is 
added  to  two  existing  entries, 
"Isosorbide  dinitrate  mixtiue  with  not 
less  than  60  percent  lactose,  mannose, 
starch  or  calcium  hydrogen  phosphate," 
UN2907  and  "Pentaerythrite  tetranitrate 
mixture,  desensitized,  solid,  n.o.s.  with 
more  than  10  percent  but  not  more  than 
20  percent  PETN.  by  mass,"  UN3344. 
The  special  provision  prohibits  the 
material  from  being  transported  in 
packagings  conforming  to  the 
requirements  of  Part  178  of  the  HMR  at 
the  Packing  Group  I  performance  level. 
This  action  addresses  over-confinement 
hazards  associated  with  these  materials 
by  prohibiting  the  use  of  packagings 
meeting  the  Packing  Group  I 
performance  criteria. 

•  Special  Provision  T23  is  revised  to 
correct  typographical  errors  for  the 
entries  "tert-Butyl  peroxyacetate,  not 
more  than  32%  in  diluent  type  B "  and 
"tert-Butyl  peroxypivalate.  not  more 
than  27%  in  diluent  type  B."  The  word 
"tyupe"  is  corrected  to  read  "type"  and 
the  control  temperature,  "-5  °C,"  is 
corrected  to  read  "-(-5  °C." 

•  Special  Provision  TP3  is  editorially 
revised  for  clarity. 

Section  1 72.202.  We  are  revising 
paragraphs  (a)(2),  (a)(5)  and  (b)  as 
discussed  below. 

Requirement  To  Include  the  Subsidiary 
Hazard  on  Shipping  Papers 

In  paragraph  (a)(2).  we  are  requiring 
the  subsidiary  hazard  class(es)  or 
subsidiary'  division  number(s)  to  be 
entered  in  parentheses  following  the 
primary  hazard  class  or  division  number 
on  shipping  papers.  Prior  to  this 
amendment,  the  requirement  only 
applied  to  transportation  by  vessel.  As 
discussed  in  the  NPRM.  this 
amendment  responds  to  four  petitions 
for  rulemaking.  P-1363.  P-1398.  P-1402 
and  P-1418.  One  petitioner  (P-1363) 
stated  that  the  lack  of  such  a 
requirement  poses  problems  for  motor 
carriers  concerning  segregation, 
separation  and  placarding  requirements 
and  poses  a  safety  hazard.  The 
petitioner  pointed  out  that  when  the 
hazardous  materials  being  transported 
include  a  subsidiary'  hazard  such  as 
"dangerous  when  wet"  or  a  subsidiary 
hazard  requiring  more  stringent 
requirements  than  the  primary  hazard, 
there  is  no  indication  of  the  subsidiary' 
hazards  on  the  shipping  papers  and  no 
indication  of  the  subsidiary  risks  on 
placards.  The  petitioner  stated  that 
when  motor  vehicles  are  being  loaded  at 
a  dock,  labels  are  not  enough  to  alert 
hazardous  materials  employees  loading 
the  vehicles  or  emergency  responders  of 


the  subsidiary  risks  of  materials 
contained  in  the  vehicle. 

Two  petitions  (P-1398  and  P-1402) 
were  specific  to  Division  4.3  materials. 
The  petitioners  requested  that  we 
require  the  shipping  paper  to  contain 
the  words  "dangerous  when  wet" 
following  the  basic  description  for 
hazardous  materials  classed  as  Division 
4.3  or  having  a  Division  4.3  subsidiary 
hazard.  The  petitioners  stated  that  the 
additional  information  would  aid 
emergency  responders  by  more  clearly 
identif\'ing  the  hazard. 

We  agree  with  the  petitioners  and  we 
are  adding  a  requirement  to  identify'  all 
subsidiary  risks  of  a  hazardous  material 
on  the  shipping  paper. 

We  do  not  agree  with  the  petitioner's 
(P-1363)  suggestion  to  provide  an 
exception  from  the  revised  requirement 
to  include  the  subsidiary  hazard  on 
shipping  papers  when  the  subsidiary 
hazard  is  identified  in  the  proper 
shipping  name  (for  example, 
"Flammable  liquid,  toxic,  n.o.s.").  This 
suggested  approach  is  inconsistent  with 
the  UN  Recommendations  and  would 
result  in  the  addition  of  a  domestic 
exception  that  would  not  enhance 
hazard  communication. 

Some  commenters  supported  the 
requirement  to  indicate  the  subsidiary 
hazard  in  the  basic  shipping 
description:  however,  other  commenters 
asked  that  we  provide  a  delayed 
implementation  date  in  order  to 
minimize  associated  costs  resulting 
from  changes  that  will  need  to  be  made 
to  computer  generated  shipping  forms. 
One  commenter  estimates  that  adding 
subsidiary,  hazard  information  to 
shipping  papers  will  necessitate 
modifications  to  80,000  active  data 
profiles  and  case-by-case  updates  to 
possibly  200.000  additional  data 
profiles.  Another  commenter  suggests 
that  our  cost  estimates  in  the  NPRM 
understate  the  actual  costs  that  shippers 
will  incur,  stating  that  its  costs  to 
comply  with  the  shipping  paper 
revisions  proposed  in  the  NPRM  will 
total  about  53,600,000.  Other 
commenters  agree  that  substantial  time 
and  resources,  including  modifications 
to  systems  and  training  programs,  will 
be  required  to  implement  the  new 
requirements.  We  agree  that  additional 
time  is  necessary  and  are  extending  the 
mandatory  compliance  date  for  this 
change  until  October  1 ,  2005  (See 
§  171.14).  This  date  provides  industry 
two  years  from  the  effective  date  of  this 
final  rule  to  implement  the  requirement 
and  should  help  to  reduce  the 
implementation  burden  and  costs  of 
compliance  with  the  change. 
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Requirement  To  Include  Number  and 
Types  of  Packages  on  Shipping  Papers 

We  are  also  revising  paragraph  (a)(6) 
regarding  the  indication  on  shipping 
papers  of  the  total  quantity  of  hazardous 
materials.  The  amendment  makes  it 
mandatory  for  shippers  to  include  on 
shipping  papers  the  number  and  types 
of  packages,  such  as  dnuns,  boxes, 
jerricans,  etc..  being  used  to  transport 
hazardous  materials  by  all  modes  of 
transportation.  In  the  NPRM,  we 
proposed  a  one-year  implementation 
period  and  requested  comments  specific 
to  this  issue,  including  suggestions  to 
minimize  any  impacts  that  would  be 
associated  with  the  change,  such  as 
providing  an  extended  transition  period. 
A  number  of  the  commenters  suggested 
that  because  of  the  costs  associated  with 
implementing  the  changes,  such  as  to 
computer  programs  and  systems,  we 
should  extend  the  compliance  date. 
Most  commenters  suggested  that  a  two 
or  three-year  implementation  period 
would  be  sufficient.  We  agree  that  this 
new  requirement  warrants  additional 
time  to  implement.  To  help  reduce  the 
implementation  burden  and  associated 
costs,  we  are  authorizing  use  of  the 
current  requirements  until  October  1 , 
2007  (see  §  1 71.14).  This  date  will 
provide  companies  four  years  from  the 
effective  date  of  this  final  rule. 

One  commenter  requested  that  we 
justify  the  requirement  to  indicate 
package  types  and  numbers  on  shipping 
papers.  VVe  believe  that  the  requirement 
to  indicate  types  and  numbers  of 
packages  will  enhance  the  safety  and 
security  of  hazardous  materials 
transportation  while  enhancing 
international  harmonization.  \Vhen 
incidents  occur  during  transportation,  it 
is  essential  to  know  the  number  of 
packages  present  in  a  given  shipment. 
For  example,  emergency  responders  at 
the  scene  of  an  incident  would  use  the 
information  to  be  certain  that  they  have 
accounted  for  all  of  the  packages.  After 
a  release  of  hazardous  materials  from  a 
motor  vehicle  involved  in  a  highway 
traffic  accident,  it  is  important  for  the 
emergency  responders  to  quickly 
ascertain  the  number  and  types  of 
packages  when  determining  their 
emergency  response  actions. 

From  a  security  perspective,  an 
indication  of  the  number  and  type  of 
packages  facilitates  accountability  of  the 
packages.  With  today's  heightened  risk 
of  terrorism,  the  requirement  to  include 
the  number  and  types  of  packages  on 
shipping  papers  is  an  effective  tool  in 
promoting  public  safety  by  allowing 
carriers,  transportation  workers, 
emergency  responders  and  law 
enforcement  personnel  to  quickly 


determine  whether  packages  may  be 
missing,  such  as  from  theft.  The 
requirement  will  assist  law  enforcement 
personnel  in  identifying  questionable 
shipments  where  further  investigation 
may  be  warranted.  The  requirement  will 
help  deter  and  prevent  hazardous 
materials  in  transportation  from  being 
used  in  a  criminal  manner,  such  as 
weapons  of  terrorism. 

Finally,  for  ease  of  compliance  with 
the  appropriate  regulations, 
international  carriers  engaged  in  the 
transportation  of  hazardous  materials  by 
aircraft  generally  elect  to  comply  with 
the  ICAO  Technical  Instructions,  while 
vessel  operators  generally  elect  to 
comply  with  the  IMDG  Code.  Because 
the  ICAO  Technical  Instructions  and  the 
IMDG  Code  currently  require  the 
number  and  types  of  packages  to  be 
included  on  shipping  papers,  shippers 
complying  with  these  international 
regulations  are  presently  subject  to 
conformance  with  this  requirement. 
Consistency  between  international 
regulations  and  the  HMR  with  respect  to 
requiring  the  number  and  types  of 
packages  to  be  included  on  shipping 
papers  is  another  step  towards  our  goal 
of  international  uniformity. 

One  commenter  requested  that  we 
allow  the  newly  required  indication  of 
package  types  and  numbers  information 
to  be  entered  before  or  after  the  basic 
description.  We  agree  and  have  adopted 
this  placement  in  this  final  rule. 

Several  commenters  asked  whether 
we  would  allow  abbreviations  for 
package  type,  noting  that  EPA  allows 
cfertain  abbreviations  on  the  hazardous 
waste  manifest.  We  agree  that 
abbreviations  may  be  used  for  package 
types  and  have  revised  paragraph  (a)(6) 
accordingly. 

VVe  reformatted  paragraph  (a)(5)  in 
response  to  a  comment  from  the 
Dangerous  Goods  Advisory  Council 
(DGAC)  requesting  clarification  on  the 
structure  of  paragraph.  For  the  purpose 
of  consolidation,  we  also  transferred  to 
paragraph  (a)(5)  the  existing  additional 
requirements  for  transportation  by 
vessel  currently  located  in 
§  172.203(i)(l).  (i)(2).  (i)(3)  and  (i)(6). 

Optional  Sequence  of  Information 

Paragraph  (b)  is  revised  to  allow  an 
alternative  to  the  basic  description 
sequence  currently  required  in  this 
paragraph.  Under  the  alternate  format, 
the  identification  number  is  listed  first, 
followed  by  the  proper  shipping  name, 
the  hazard  class  and  subsidiary  risk,  and 
packing  group  number.  Several 
commenters  stated  that  authorizing  a 
new  sequence  of  information  will  cause 
confusion,  and  two  commenters 
requested  that  a  single  sequence  of 


information  be  adopted  at  the 
international  level.  While  we  believe 
that  the  new  sequence  is  necessary  for 
harmonization  with  international 
regulations,  we  are  making  it  optional, 
rather  than  requiring  it  in  this  final  rule. 
We  agree  that  it  would  be  beneficial  to 
work  with  the  appropriate  international 
bodies  to  adopt  on  a  single  sequence  of 
information. 

.Structure  of  172.202(a)(5) 

One  commenter  requested  that 
172.202(a)(5)  be  restructured  to  clarify 
the  requirements.  We  agree  and  have 
made  the  necessary  changes. 

Description  of  Cylinders  on  Shipping 
Papers 

■  One  commenter  requested  that 
cylinders  not  be  excepted  from  the 
requirement  to  indicate  the  total 
quantity  on  the  shipping  paper.  This 
comment  is  outside  the  scope  of  this 
rulemaking  as  it  addresses  an  existing 
requirement.  Another  commenter 
requested  that  we  clarih'  «*  172.202(a)(5) 
to  indicate  that  cylinders  may  be 
described  by  a  net  or  gross  quantity,  in 
addition  to  by  number  of  cylinders.  The 
commenter  is  correct  that  a  net  or  gross 
mass  may  be  used  to  describe  cylinders 
and  that  this  information  is  not 
mandatory.  As  previously  discussed, 
however,  we  are  requiring  that  the 
number  and  types  of  packages  be 
included  on  shipping  papers.  This  final 
rule,  therefore,  continues  to  allow  the 
option  of  indicating  the  mass  of 
cylinders,  but  makes  mandatory  the 
indication  of  the  number  of  cylinders  in 
a  shipment.  One  commenter  questioned 
whether  airbags  containing  compressed 
gas  cylinders  would  be  subject  to  this 
requirement.  We  do  not  consider 
cylinders  employed  for  use  in  airbags  or 
other  articles  to  be  in  the  package,  so  the 
requirement  does  not  apply  in  this 
instance.  In  the  case  of  airbags  and  other 
articles  containing  cylinders,  the 
package  containing  the  airbag  or  article 
is  considered  to  be  the  package. 

Requirement  To  Indicate  Net  or  Gross 
Mass 

One  commenter  noted  that  the 
removal  of  the  words  "as  otherwise 
appropriate"  implies  that  shfppers  can 
no  longer  use  other  more  relevant  units 
of  radioactivity  to  account  for  the 
quantity  of  radioactive  materials  in  a 
consignment.  This  was  not  our  intent, 
and  we  have  specifically  added  text  to 
allow  the  use  of  units  more  appropriate 
to  radioactive  material  shipments. 

Several  commenters  suggested  that  we 
eliminate  the  words  "net  mass"  and 
"gross  mass"  from  the  example  "Ibox, 
net  mass,  30  kg"  or  "2  drums,  gross 
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mass,  200  kg.'  We  agree  that  the 
example  may   »e  misleading  and  have 
removed  the  e:  cample  from  the  section. 

Several  com  Tienters  noted  that  the 
sentence  "Abh  reviations  may  be  used  to 
specify  the  un  t  of  measurement  for  the 
total  quantity'  is  redundant  because  it 
is  permitted  in  172.202(c).  We  agree  and 
have  removed  the  sentence. 

One  comme  iter  requested  we  retain 
the  current  ph  ase  "*   *   *  of  the 
hazardous  mal  Brial  covered  by  the 
description  *    "   *'  and  not  adopt  the 
new  phrase  •*   *   *  of  each  hazardous 
material  bearii  g  a  different  proper 
shipping  name .  LIN  number  or  packing 
group  *    *   *.  "  We  agree  that  the  existing 
wording  is  adc  quate  considering  each 
element  of  the  proposed  language  is  a 
part  of  the  "deicription"  and  have 
retained  the  ci  rrent  text. 

(Jne  commei  iter  suggested  we  use  the 
term  "package  ;  containing  only 
residue"  rathe   than  the  term  "empty 
packagings.  '  1  his  comment  is  outside 
the  scope  of  th  s  rulemaking. 

One  comme  iter  requested  that  we 
require  a  gross  mass,  and  not  a  net  mass 
or  volume.  du(  to  placarding 
requirements.  Because  this  was  not 
proposed  in  ths  NPRM,  the  comment  is 
beyond  the  sec  pe  of  this  final  rule. 

Section  1 72.  203.  We  are  removing  and 
relocating  paragraphs  (i)(l).  (i)(2),  (i)(3) 
and  {i)(6).  Wit|  adoption  of  the 
requirement  ti  indicate  types  of 
packagings  on  shipping  papers  in 
§  172.202,  we  ;  ire  consolidating  the  four 
vessel  require!  lents  in  §  172.203(i)  by 
moving  them  t )  the  description 
requirements  i  i  §  172.202(a)(5).  The 
paragraphs  ad(  ress  additional  shipping 
paper  requiroii  lents  for  the 
identification  i  if  the  type,  number  and 
gross  mass  of  [  ackagings,  and  the 
identification  if  subsidiary  hazards 
consistent  wit  i  international  standards. 
The  current  ps  ragraphs  (i)(4)  and  (i)(5) 
are  redesignate  d  {i)(l)  and  (i)(2). 

Section  172.301.  Paragraph  (a)(1)  is 
revised  to  refit  ct  the  new  alternative 
marking  requii  ement  in  §172.315  for 
packages  contf  ining  limited  quantities 
of  hazardous  materials.  Packages 
containing  limited  quantities  of 
hazardous  materials  must  be  marked 
with  the  propt  r  shipping  name  in 
accordance  wi  h  §  172.301,  or  in 
accordance  wi  h  the  new  alternative 
marking  in  §  1  '2.315  that  consists  of  an 
identification  :  lumber  placed  within  a 
diamond.  (See  §  172.315).  Several 
commenters  requested  that  we  allow  a 
shipment  to  b«  transported  solely  via 
highway  and  r  lil  when  marked  and 
labeled  for  trai  isport  by  aircraft.  These 
comments,  ho'  vever,  were  based  on  the 
NPRM  text  wh  ich  proposed  to 
incorporate  th  i  marking  as  a  mandatory 


requirement.  Because  we  are  adopting 
the  marking  as  an  alternative  to  the 
current  requirements,  a  limited  quantity 
package  prepared  for  air  transport  is 
also  acceptable  for  transportation  solely 
by  highway  and  rail  without  adding  the 
marking  as  specified  by  §  172.315. 

Section  172.312.  A  new  paragraph 
(c)(6)  is  added  to  allow  packages 
containing  liquid  infectious  substances 
in  primary  receptacles  not  exceeding  50 
ml  (1.7  oz)  to  be  excepted  from  the 
requirements  in  §  172.312(a).  Section 
172.312(a)  requires  liquid  hazardous 
materials  packaged  in  non-bulk 
combination  packagings  to  be  packed 
with  closures  upward  and  to  be  legibly 
marked  with  orientation  markings. 

Section  172.315.  A  new  section, 
§  172.315,  is  added  as  an  alternative 
marking  requirement  for  packagings 
containing  limited  quantities  of 
hazardous  materials.  This  section  allows 
limited  quantity  packagings  to  be 
marked  with  the  identification  (ID) 
number  placed  within  a  diamond.  After 
considering  the  comments  discussed 
below,  we  are  incorporating  the 
diamond  marking  into  the  HMR  as  an 
alternative  to.  rather  than  a  replacement 
of.  the  existing  marking  requirements 
for  limited  quantities.  In  addition,  the 
UN  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods  will  be 
addressing  requirements  for  limited 
quantities  and  consumer  commodities 
during  their  2003-2004  work  program. 
While  we  are  not  aware  of  any  proposals 
to  change  the  package  marking  for 
limited  quantities,  there  is  a  possibility 
that  changes  may  be  discussed  and 
adopted,  and  therefore,  replacing  the 
existing  requirement  would  be 
premature  at  this  time. 

Not  all  commenters  support  adopting 
the  requirement.  Several  commenters 
opposed  the  requirement  because  the 
diamond  marking  is  not  contained  in 
the  ICAO  Technical  Instructions.  One 
commenter  incorrectly  stated  that  the 
requirement  is  not  contained  in  any  of 
the  international  standards,  including 
the  IMDG  Code,  and  asked  us  to  explain 
our  purpose  for  proposing  the  limited 
quantity  marking.  Currently,  the 
diamond  marking  is  contained  in 
Chapter  3.4.5.1.2  of  the  IMDG  Code  and 
in  Chapter  3.4  of  the  UN 
Recommendations.  By  incorporating  the 
marking  as  an  alternative  requirement, 
persons  have  the  flexibility  to  continue 
using  the  current  limited  quantity 
package  marking. 

With  respect  to  the  ICAO  Technical 
Instructions,  we  agree  with  the 
commenters'  argument  that 
incorporating  the  marking  requirement 
will  create  unnecessary  problems. 
Several  commenters  noted  that  under 


the  current  limited  quantity 
requirements,  they  may  mark  and  label 
packages  containing  limited  quantities 
prepared  for  air  transport  and  also  ship 
them  domestically  by  ground.  URS 
Corporation  stated  that  if  we  adopted 
this  requirement,  packages  prepared  for 
air  transport  displaying  a  hazard  label 
and  marked  with  the  ID  number  and 
proper  shipping  name  would  need  to  be 
additionally  marked  with  the  new 
limited  quantity  marking  when  also 
transported  by  highway  or  rail.  This 
would  preclude  shippers  from  using  a 
single  system  of  marking  and  labeling 
when  packages  marked  and  labeled  for 
air  transport  are  also  being  transported 
by  highway  or  rail.  We  agree  that 
applying  the  new  limited  quantity 
marking  for  packages  prepared  for  air 
transport  would  be  redundant.  The 
commenters  requested  that  we  allow  a 
shipment  to  be  shipped  via  ground 
when  marked  and  labeled  for  air 
transport,  regardless  of  whether  any 
portion  of  the  transport  includes 
transportation  by  air.  In  response  to  the 
commenters'  request,  we  are  revising 
the  regulatory  text  in  paragraph  (a)  by 
adding  the  words  "Except  for 
transportation  by  aircraft." 

Some  commenters  requested  an 
extended  transition  period,  until 
October  1.  2006,  for  the  continued  use 
of  the  existing  limited  quantity 
requirement.  The  commenters  pointed 
out  that  the  October  1.  2004  delayed 
implementation  date  may  not  afford 
industry  enough  time  to  clear  their 
stocks  of  packagings  marked  in 
accordance  with'the  current  marking 
requirements.  With  the  adoption  of  this 
requirement  as  an  option,  the  current 
limited  quantity  marking  is  retained 
and,  therefore,  an  extended  transition 
period  is  not  necessary. 

The  Florida  Department  of 
Environmental  Protection.  Bureau  of 
Emergency  Response  (FDEP-BER) 
believes  that  all  packages  should 
display  the  proper  shipping  name  in 
order  to  determine  the  contents.  FDEP- 
BER  stated  that  ID  numbers  are  not  as 
easy  and  quick  to  identify,'  as  proper 
shipping  names.  In  addition,  using  the 
ID  number  instead  of  a  proper  shipping 
name  may  require  a  person  to  consult 
reference  materials  to  determine  the 
contents  of  the  packages  because  certain 
ID  numbers  apply  to  more  than  one 
chemical  or  reference  only  a  generic 
shipping  description  that  lacks  the 
specific  composition  of  the  material. 
While  we  recognize  the  concerns  of  the 
commenters,  we  do  not  agree  that 
indicating  the  UN  number  in  lieu  of  the 
proper  shipping  name  will  compromise 
safety.  We  believe  the  proper  shipping 
name  can  be  quickly  determined  using 
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the  Emergency  Response  Guidebook's 
section  containing  ID  numbers. 

One  commenter  requested  a 
clarification  regarding  color 
•   specification  for  the  limited  quantity 
marking.  Consistent  with  the  UN 
Recommendations  arid  the  IMDG  Code, 
we  are  not  restricting  the  marking  to  a 
specific  color. 

Two  commenters  requested  early 
voluntary  compliance,  as  of  January  1, 
2003,  with  the  new  limited  quantity 
marking.  Because  the  NPRM  did  not 
include  this  requirement  together  with 
the  proposed  early  compliance  date  for 
the  incorporation-by-reference 
materials,  the  request  is  considered 
beyond  the  scope  of  this  final  rule.  We 
are,  however,  authorizing  immediate 
voluntary  compliance  upon  the  date  of 
publication  of  this  final  rule. 

Based  on  the  above  discussion,  we  are 
adding  a  new  section,  §  172.315,  as  an 
alternative  marking  requirement  for 
packages  containing  limited  quantities 
of  hazardous  materials.  When  marked  in 
accordance  with  this  section,  limited 
quantity  packages  must  be  marked  with 
the  identification  (ID)  number  placed 
within  a  square-on-point.  Marking  the 
proper  shipping  name  on  limited 
quantity  packages  is  not  required  when 
using  this  marking,  but  is  permissible. 
The  line  forming  the  square-on-point 
must  be  at  least  2  mm  thick  and  the 
height  of  the  ID  number  no  less  than  6 
mm.  For  packages  containing  more  than 
one  limited  quantity  of  hazardous 
materials  with  different  ID  numbers,  the 
packaging  must  be  marked  with  either 
individual  diamonds  bearing  a  single  ID 
number,  or  a  single  diamond  large 
enough  to  include  each  applicable  ID 
number.  The  marking  must  be  durable, 
legible  and  of  a  size  relative  to  the 
packaging  as  to  be  readily  visible. 
Section  172.321.  A  new  section, 
§  172.321,  is  added  to  incorporate  an  air 
eligibility  marking  requirement  into  the 
HMR  for  non-bulk  packages  offered  for 
transportation  by  aircraft.  Section 
172.321  replaces  the  proposed  §  172.323 
as  the  location  for  this  requirement 
because  §  172.323  is  now  the  marking 
section  for  infectious  substances.  The 
marking  certifies  compliance  with  all 
the  applicable  air  transport 
requirements  that  apply  to  a  package 
containing  hazardous  materials  that  is 
offered  for  transport  by  air,  including 
pressure  differential  requirements, 
package  markings  and  labels,  inner 
packaging  limits,  selection  of 
appropriate  types  of  packagings,  use  Of 
closure  instructions  for  inner 
packagings,  use  of  absorbent  materials, 
application  of  the  cargo  aircraft 
handling  label  (when  applicable),  and 


proper  classification  of  the  contents  of 
the  packaging. 

We  received  approximately  10 
comments  addressing  the  proposed  air 
eligibility  mark.  Some  conunenters  are 
in  favor  of  the  marking,  but  request 
certain  revisions,  while  other 
commenters  are  opposed  to  the 
adoption  of  the  mark  altogether. 

Several  commenters  addressed  the 
distinction  between  the  use  of  the  words 
"package"  and  "packaging."  The  ICAO's 
use  of  the  word  "package"  in  the 
Technical  Instructions  and  our  use  of 
the  word  "package"  as  proposed  in  the 
NPRM  has  led  to  misunderstandings  of 
the  meaning  and  applicability  of  the  air 
eligibility  mark.  One  commenter 
suggested  that  we  postpone  adoption  of 
this  requirement  until  ICAO  has 
considered  this  issue.  Another 
commenter  suggested  that  we  submit  a 
variation  to  ICAO  if  we  adopt  the  air 
eligibility  mark  as  proposed.  We 
interpret  the  current  ICAO  text  that 
states  shipments  must  "meet  all  the 
applicable  requirements  for  air 
transport"  to  include  the  packaging  plus 
its  contents  (the  "package")  and  not  the 
packaging  alone.  On  the  basis  of  a   . 
proposal  to  ICAO  to  revise  the 
Technical  Instructions  by  clarifying  that 
tije  certification  marking  applies  to  the 
package,  the  ICAO  Dangerous  Goods 
Panel  recently  agreed  to  amend  the 
ICAO  Technical  Instructions  to  indicate 
that  the  air  eligibility  mark  is  an 
indication  that  the  shipper  has 
determined  that  the  "package"  meets 
the  applicable  air  transport 
requirements.  Based  on  the  foregoing, 
the  text,  as  proposed,  will  be  consistent 
with  the  ICAO  Technical  Instructions. 
Therefore,  we  believe  it  is  appropriate  to 
adopt  this  change  at  this  time. 

Tne  Air  Transport  Association  (ATA), 
the  Air  Line  Pilots  Association  (ALPA) 
and  Delta  Airlines  stated  that  the 
wording  "each  person"  in  paragraph  (a) 
suggests  that  any  person,  including  the 
carrier  and  the  forwarder  would  be 
responsible  for  marking  the  package 
with  the  air  eligibility  mark.  ALPA 
maintains  that  it  is  important  for  the 
marking  to  be  applied  when  the  package 
is  being  prepared.  We  agree  that  the 
offeror  is  the  appropriate  person  to 
assume  responsibility  for  the  mark  and 
that  the  carrier  is  responsible  for 
ensuring  that  the  mark  is  present.  We 
are  revising  paragraph  (a)  by  replacing 
the  wording  "each  person  who  offers  for 
transportation  or  transports"  with  "each 
person  who  offers  for  transportation." 
This  revision  also  responds  to  a 
comment  that  we  received  from  DGAC 
in  which  DGAC  cited  the  Federal 
hazardous  materials  transportation  law 
concerning  "Representation"  and 


questioned  the  authority  to  place  the  air 
eligibility  marking  on  a  package.  DGAC 
stated  that,  as  proposed,  requiring  the 
mark  to  represent  total  certification  of 
compliance  would  suggest  that  the  only 
person  who  may  "display  the  marking 
on  a  package  would  be  the  same  person 
making  the  certification"  in  accordance 
widi  §  172.204.  DGAC  went  on  to 
question  whether  a  packaging 
manufacturer  may  pre-certif)' 
compliance  because  there  is  no 
signature  involved  in  the  display  of  the 
marking.  As  discussed  in  the  paragraph 
above,  it  is  the  offeror  who  is 
responsible  for  the  certification.  The 
packaging  manufacturer  is  not  certifying 
that  the  package  is  in  compliance  with 
all  applicable  requirements.  The 
marking  has  no  significance  as  a 
certification  until  the  package  is  offered 
for  transportation.  With  respect  to  the 
statement  suggesting  that  only  a 
signature  can  represent  certification,  the 
commenter  is  incorrect.  Although  the 
air  eligibility  mark,  as  a  form  of 
certification,  does  not  waive  the 
shipping  paper  certification,  the  air 
eligibility  mark  certifies  that  the 
package  meets  all  applicable 
requirements  for  air  transport.  This  is 
consistent  with  existing  regulatory  text 
in  §  172.316  that  states  the  ORM-D 
marking  is  the  certification  that  the 
material  is  properly  described,  classed, 
packaged,  marked  and  labeled. 

Several  commenters  disagree  with 
allowing  the  air  eligibility  mark  to  be 
hand  drawn.  Currently,  the  HMR  ddes 
not  prohibit  any  markings  from  being 
hand  drawn  provided  all  applicable 
specifications  are  met.  We  did  not 
propose  a  specific  graphic  for  the 
marking  and  do  not  believe  it  is 
necessary  to  single  out  the  air  eligibilitv' 
mark  from  being  hand  drawn  as  long  as 
it  clearly  depicts  an  airplane  in  a  circle 
and  says  "Air  Eligible."  However,  we 
may  consider  proposing  a  specific 
graphic  for  the  air  eligibility  marking  in 
future  rulemaking,  preferably  based  on 
a  consensus  standard. 

Dupont,  the  Air  Transport  Association 
(ATA),  ALPA  and  Delta  Airlines 
disagree  with  allowing  the  air  eligibility 
mark  to  be  preprinted  on  packages.  The 
commenters  believe  that  preprinted 
packages  can  inadvertently  be  used  for 
shipments  that  are  not  suitable  for  air 
transport,  CurrenUy,  the  HMR 
authorizes  UN  markings  and  other 
package  markings  to  be  preprinted  and 
we  view  the  air  eligibility  mark  as 
similar.  In  certain  instances  it  may  be 
more  cost  effective  for  the  shipper  to 
preprint  the  mark.  It  is  our  position  that 
it  is  the  responsibility  of  the  offeror  to 
ensure  that  every  package  bearing  the 
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manufacturer  and  the  shipper  to  closely 
coordinate  to  ensure  that  the  package 
meets  the  applicable  air  transport 
requirements.  The  shipper  is 
responsible  for  ensuring  that  the 
package  meets  the  applicable  air 
transport  requirements. 

A  number  of  changes  to  the  proposed 
text  are  made  in  this  final  rule  to  clarify 
the  purpose  of  the  marking  and 
requirements.  The  text  of  paragraph  (a) 
is  revised  to  more  cleeirly  identify  the 
purpose  of  the  mark  as  certification  by 
the  person  offering  a  package  that  the 
package  meets  requirements  for  air 
transportation  and  to  provide  examples 
of  those  requirements.  A  sentence  is 
added  to  §  172.321(a)  to  clarify  that  the 
air  eligibility  mark  does  not  eliminate  a 
requirement  for  a  certification  on  a 
shipping  paper.  Paragraph  (b)  is 
reformatted  and  a  sentence  is  added  to 
clarify  that  an  overpack  or  outer 
packaging  containing  a  cylinder  must  be 
marked  rather  than  the  cylinder. 
Paragraph  (c)  is  revised  editorially  and 
to  clarify  that  packagings  which  are 
excepted  from  marking  requirements  are 
not  subject  to  the  air  eligibility  marking. 
A  new  paragraph  (d)  is  added  to  clearly 
indicate  that  the  air  eligibility  marking 
may  not  be  displayed  on  a  package 
which  does  not  meet  requirements  for 
air  transportation. 

Section  172.411.  We  are  revising  the 
section  heading  and  paragraphs  (b)  and 
(d).  and  adding  new  paragraphs  (e)  and 
(f).  In  the  June  21,  2001  HM-215D  final 
rule,  we  removed  the  requirement  to 
differentiate  between  primary  and 
subsidiary  labels  by  requiring  the  class 
number  to  be  displayed  on  both  types  of 
labels.  The  primary  explosive  label,  but 
not  the  explosive  subsidiary  label, 
required  the  appropriate  division     ' 
number  and  compatibility  group  to  be 
displayed.  This  disparity  was  an 
oversight,  and  we  are  correcting  this 
section  by  adding  the  pictorial  of  the 
explosive  subsidiary  label  and  revising 
the  text  accordingly. 

Section  172.504.  Based  on  an  oral 
comment  we  received  from  a  shipper, 
paragraph  (g)  is  editorially  revised  to 
explain  the  distinction  between  the 
words  "explosive  articles"  and 
"explosive  substances."  The  commenter 
stated  that  the  paragraph  is  often 
misinterpreted  because  the  two  phrases 
are  not  understood  as  having  different 
meanings. 

Part  1 73 

Section  173.2a.  In  paragraph  (b),  the 
second  line  of  the  title  of  the  Precedence 
of  Hazard  Table  is  editorially  revised  to 
include  the  word  "division."  In 
addition,  the  Table  is  revised  for  the 
first  three  entries  by  inserting  "4.3" 


under  the  Division  4.3  column  to 
indicate  that  Division  4.3  takes 
precedence  over  Class  3  when 
classifying  a  material  having  more  than 
one  hazard. 

Section  173.21.  In  paragraph  (f)(3){ii), 
we  are  updating  the  location  reference 
to  the  control  temperature  requirements 
in  the  IMDG  Code  to  its  current  location 
in  Chapter  7.7. 

Section  1 73.22.  We  are  revising 
paragraph  (a)(4)  to  clarify  that,  in 
addition  to  complying  with  the  Part  178 
requirements,  the  shipper  is  responsible 
for  ensuring  that  packages  comply  with 
the  Part  173  requirements.  This  revision 
is  consistent  with  the  new  amendments 
to  §  173.24a  relative  to  closures,  and  to 
§  173.27  relative  to  packages  intended 
for  air  transport. 

Section  1 73.24.  Certain  comments 
that  we  received  are  beyond  the  scope 
of  this  rulemaking  and  will  not  be 
addressed  in  this  final  rule.  In  the 
NPRM  we  proposed  to  add  a  new 
paragraph  (b)(4)  and  revise  paragraph 
(f)(1).  Paragraph  (b)(4)  proposed  general 
requirements  applicable  to  the  integrity 
of  packagings.  It  also  proposed  to 
specif}'  that  packagings  must  be  closed 
in  accordance  with  the  closure 
instructions  provided  by  the 
manufacturer.  Prior  to  this  final  rule. 
§  178.2  required  packaging 
manufacturers  to  provide  closure 
instructions.  Although  implied  under 
the  requirements  of  §§  173.22a(2)  and 
173.24(d)  and  (f)(2).  there  was  no 
specific  requirement  that  shippers   . 
follow  closure  instructions.  Also  in  the 
NPRM.  paragraph  (f)(1)  proposed  to 
revise  requirements  for  the  construction 
and  design  of  closures. 

The  National  Solid  Wastes 
Management  Association  (NSWMA) 
submitted  a  comment  supporting  the 
requirement  that  packages  be  closed  in 
accordance  with  the  manufacturer's 
instructions.  The  Reusable  Industrial 
Packaging  Association  (RIPA)  also 
supported  the  proposal,  but  requested  a 
revision  to  permit  shippers  to  close 
packages  in  a  manner  that  differs  from 
the  closure  instructions  in  §  173.28 
provided  such  procedures  are  fully 
documented.  RIPA  states  that  the  word 
"must"  is  restrictive  for  the  requirement 
that  packages  must  be  closed  in 
accordance  with  the  manufacturer's 
instructions  and  suggests  the  word  be 
replaced  with"should."  The  commenter 
further  stated  that  it  is  impossible  for  a 
packaging  manufacturer  to  anticipate 
every  climatic  and  work  condition  in 
which  filling  may  take  place  and  that 
the  manner  in  which  packages  are 
closed  often  varies  from  plant  to  plant. 
The  commenter  recommends  that 
closure  procedures  varying  from  the 
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manufacturer's  instructions  be 
authorized. 

We  agree  that  there  may  be  cases  in 
which  certain  deviations  from  the 
specific  closing  instructions  provided 
by  the  manufacturer  may  be  warranted, 
and  note  that  certain  changes  are 
currently  permitted  under  packaging 
variations  in  Subpart  M  of  Part  178.  We 
do  not  agree  with  revising  the  word 
"must"  to  "should."  Where  the 
manufacturer  has  specified  closure 
instructions,  those  instructions  may  be 
critical  to  performance  of  the  packaging 
in  transportation.  We  understand  the 
commenter's  concerns  that  a  shipper 
should  be  able  to  vary  from  the  closure 
instructions  if  an  equivalent  level  of 
safety  is  achieved  and  the  procedure  is 
documented.  However,  to  the  extent 
that  such  changes  are  not  currently 
permitted  and  were  not  proposed  in  the 
NPRM,  we  consider  them  outside  the 
scope  of  this  rulemaking. 

RJPA's  concerns  highlight  the  need 
for  collaboration  between  packaging 
manufacturer  and  customer  in  the 
design,  testing  and  use  of  packagings. 
There  is  a  need  for  manufacturers  of 
hazardous  materials  packagings  to  take 
into  account  the  various  conditions  of 
transport  that  the  packaging  may 
experience.  If  a  packaging  has  limited 
capability  under  specific  conditions, 
then  the  manufacturer's  instructions 
should  indicate  these  limitations. 
Effective  communication  of  the 
packagings'  capabilities  will  serve  to 
avoid  the  potential  for  a  shipper  to 
inadvertently  use  a  packaging  that  was 
not  intended  for  certain  transport 
environments.  The  closure  instructions 
should  provide  specifics  relative  to  the 
packagings'  capabilities  when  specific 
conditions  of  transport  would  impact 
the  packagings'  capability  to  contain 
hazardous  materials. 

RIPA  commented  that  several 
different  gasket  configurations  may  need 
to  be  used  dependent  on  the  filling  and 
transport  conditions.  If  this  is  the  case, 
and  the  different  gasket  configurations 
were  taken  into  account  in  the 
packaging  design  qualification,  the 
closure  instructions  should  provide 
appropriate  closure  information  with 
respect  to  all  of  the  gasket 
configurations  that  were  approved 
according  to  the  design  type  testing. 
Shippers  should  not  be  arbitrarily 
changing  closure  devices  without 
coordination  with  the  packaging 
manufacturer  or  conducting  additional 
testing  to  verify  that  the  packaging 
integrity  has  not  been  compromised.  As 
specified  in  Subpart  M  of  Part  178,  the 
substitution  of  closures  or  gaskets  (for 
example,  changing  from  a  meted  bung 
closure  to  a  plastic  bung  closure  on  a 


closed  head  steel  drum)  may  change  the 
packaging  design  type  for  purposes  of 
UN  performance  design  qualification 
testing.  Closure  changes  are  permitted 
according  to  the  selective  testing 
variations  In  accordance  with 
§  178.601(g)(1)  and  (g)(5).  Only  when 
the  conditions  of  the  selective  testing 
conditions  have  been  met  (including  the 
specified  limited  additional  testing 
according  to  §  178.601(g)(5)),  if 
applicable,  may  a  different  closure  or 
gasket  be  used  without  the  packaging 
being  considered  a  new  design  requiring 
the  full  UN  performance  testing 
prescribed  in  Part  178.  The  regulatory 
text  we  are  adopting  in  this  final  rule 
does  not  negate  the  ability  of  the 
shipper  to  use  different  closures 
consistent  with  the  selective  testing 
provisions. 

The  instructions  provided  by  the 
manufacturer  should  indicate  variations 
to  closure  procedures  that  would 
compensate  for  environmental 
conditions  or  conditions  based  on  the 
types  of  materials  ttiat  are  contained  in 
the  packaging.  To  ensure  proper  closure 
of  packagings  and  to  avoid  leaks  in 
transport,  shippers  and  manufacturers 
need  to  work  in  coordination  to  ensure 
that  the  closure  methods  used  will 
provide  an  effective  seal  taking  into 
account  the  various  conditions  involved 
during  transport. 

Additionally,  RIPA  commented  that 
(b)(4)  and  (f)(1)  should  use  consistent 
wording,  and  that  the  text  in  (f)(1) 
concerning  the  requirement  for  closures 
to  be  designed  in  a  manner  that  make 
improper  closure  unlikely  should  be 
removed.  We  do  not  agree  with  RIPA's 
proposed  editorial  revisions  that  suggest 
adding  wording  such  as  "reasonable 
changes  in  temperature,"  "normal 
altitude  variations"  or  "normal 
vibration  ranges."  We  believe  this 
wording  is  vague  and  will  not  enhance 
the  clarity  of  either  paragraph.  We  agree 
that  the  sentence,  as  proposed  in  the 
NPRM,  requiring  the  closure  device  to 
be  so  designed  that  it  is  unlikely  to  be 
incorrectly  or  incompletely  closed  may 
not  be  realistic  and  may  be  subject  to  a 
range  of  interpretation.  We  are  not, 
therefore,  including  the  requirement  in 
this  final  rule. 

We  believe  that  the  amendments  to 
this  section  will  enhance  safety  by 
ensuring  that  adequate  consideration  is 
given  to  the  effects  of  transportation 
conditions  on  packages  and  that 
packages  are  securely  and  effectively 
closed. 

Section  1 73.25.  In  paragraph  (a)(2), 
we  are  including  the  air  eligibility 
marking  as  part  of  the  marking 
requirements  pertaining  to  overpacks. 


Section  173.27.  We  are  revising 
paragraph  (e)  and  adding  a  new 
paragraph  (i).  Paragraph  (e)  is  revised  to 
require  packagings  with  plastic  and 
metal  inner  packagings  to  be  packaged 
using  absorbent  material  when  Packing 
Group  I  or  II  liquids  of  Class  3.  4  or  8 
or  Division  5.1,  5.2  or  6.1  are  offered  for 
transport  by  passenger  or  cargo  aircraft. 
Prior  to  this  amendment,  the 
requirement  to  use  absorbent  material 
apphed  to  Packing  Group  I  and  II 
materials  when  offered  for  transport  by 
passenger  aircraft,  and  to  Packing  Group 
I  materials  when  offered  for  transport  by 
cargo  aircraft.  We  are  applying  this 
requirement  to  Packing  Group  II 
materials  offered  for  transport  by  cargo 
aircraft.  Existing  absorbent  material 
requirements  apply  when  inner 
packagings  are  constructed  of  glass  or 
earthenware.  Prior  to  this  final  rule,  the 
absorbent  material  requirement  did  not 
apply  to  Division  5.2  liquids.  The 
amendments  are  consistent  with  the 
2003-2004  edition  of  the  ICAO 
Technical  Instructions. 

We  received  four  comments 
concerning  the  absorbent  material 
requirement  in  paragraph  (e).  Two 
commenters  suggested  that  we  clarify  or 
remove  paragraph  (e)(5),  which  provides 
an  exception  from  the  use  of  absorbent 
materials  when  the  inner  packagings  are 
not  fragile.  Paragraph  (e)(5)  is  existing 
text  that  was  not  proposed  to  be  revised 
in  the  NPRM.  However,  we  agree  that 
this  exception  needs  to  be  reconsidered 
and  we  have  submitted  a  working  paper 
to  the  ICAO  Dangerous  Goods  Panel  to 
address  it.  One  commenter,  addressing 
paragraph  (e)(2),  believes  that  one 
absorbent  material  requirement  should 
apply  to  transportation  by  passenger 
and  cargo  aircraft.  Because  these  are 
existing  requirements  that  we  did  not 
address  in  the  NPRM,  the  comment  is 
beyond  the  scope  of  this  rulemaking. 

The  Conference  on  Safe 
Transportation  of  Hazardous  Articles 
(COSTHA)  stated  that  the  proposed 
regulatory  text  is  broader  than  that 
contained  in  the  ICAO  Technical 
Instructions  because  it  requires 
absorbent  material  for  all  liquid 
hazardous  materials  except  Class  9.  The 
commenter  suggests  that  we  align  the 
paragraph  with  the  wording  in  the  ICAO 
Technical  Instructions  by  specifically 
stating  that  the  applicability  of  the 
requirement  is  for  liquids  in  Classes  3, 
4,  8  and  Divisions  5.1.  5.2  and  6.1.  It 
was  not  our  intent  to  differ  from  the 
requirements  of  the  ICAO  Technical 
Instructions.  We  agree  and  are  revising 
the  regulatory  text  accordingly. 

We  are  also  adding  a  new  paragraph 
(i)  to  refer  the  reader  to  new  section 
§  172.321  for  the  air  eligibility  marking 
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requirement  fc  r  packagings  containing 
hazardous  mat  erials  being  transported 
by  aircraft.  Set  §  172.321  for  the 
discussion  on  his  requirement. 

Section  173. 52.  In  §  173.62,  in  the 
paragraph  (b)  1  Ixplosives  Table,  the 
entry  "UN050;  "  is  added  to  the  packing 
instruction  Pi  15.  This  is  consistent  with 
international  r  jgulations.  UN0503  is 
assigned  to  the  proper  shipping  name 
"Air  bag  inflat  )rs,  or  Air  bag  modules, 
or  Seat-belt  pnttensioners."  Division 
1.4G  (also  see  j  172.101,  HMT).  The 
Class  9  "Air  b<  g  inflators,  or  Air  bag 
modules,  or  Seat-belt  pretensioners" 
entry  continue  s  to  be  packaged  in 
accordance  wi  h  §  173.166. 

In  addition,  he  obsolete  ID  number 
UN0223  is  ren  oved  from  the  packing 
instruction  li::(b)  in  the  Explosives 
Packing  Instru  :tions  Table.  The  entry 
was  removed  I  :om  the  §  172.101  Table 
in  a  previous  r  ulemaking. 
-     Section  1 73. 2  25.  In  paragraphs  (dj 
and  (e),  we  are  amending  the  regulatory 
text  that  descrbes  "non-liquefied 
compressed  gas"  and  "liquefied 
compressed  ga  s."  The  amendment 
revises  the  ref(  rence  temperature  from 
20  'C  to  -  50  "C.  consistent  with 
international!)  accepted  definitions  for 
gases  and  con;  istent  with  the  twelfth 
edition  of  the  JN  Recommendations. 

We  are  also  dividing  compressed 
liquefied  gases  into  high  and  low 
pressure  categ  )ries.  The  UN 
Subcommittee  revised  the  terminology 
for  gases  to  ali  ;n  it  with  the  terminology 
used  in  the  Int  ernational  Organization 
for  Standardiz  ition  (ISO)  Standard 
10286.  This  standard  estabUshes  the 
terminology  a]  iplicable  to  gas  cylinders 
and  provides  (  efinitions  for  gases.  The 
new  regulator;   text  affects  11  entries  in 
the  §  172.101  '  'able  by  removing  the 
word  "compre  ssed"  from  the  proper 
shipping  nam(  s.  Under  a  separate 
rulemaking,  w  b  will  address  whether 
the  affected  ga  ses  should  be  reassigned 
to  more  appro  )riate  packagings 
sections,  such  as  revising  the  packaging 
authorization  rom  §  173.302  to 
§  173.304  in  C  ilumn  (8B)  in  the 
§  172.101  Tab  e.  We  will  also  address 
the  use  of  the  ligh-  and  low-pressure 
compressed  li  juefied  gas  designations. 

Sections  1 7,  L 152,  1 73.153  and 
173.154.  The  1  allowing  sections  are 
revised  by  inc  easing  the  inner 
packaging  net  capacity  limit  for  Packing 
Group  III  liquids  from  4  L  (1.1  gal)  to  5 
L  (1.3  gal):  §  1  '3. 152(b)(2),  exceptions 
for  Division  5  1  oxidizers  and  Division 
5.2  organic  pe -oxides;  §  173.153(b)(1), 
exceptions  for  Division  6.1  poisonous 
materials;  and  §  173.154(b)(2), 
exceptions  for  Class  8  corrosive 
materials.  Sec  ion  173.152(b)(4)(ii)  is 
also  revised  b;  r  raising  the  net  capacity 


of  inner  packagings  containing  PG  II 
flammable  liquids  in  polyester  resin  kits 
from  1  L  (0.3  gal)  to  5  L  (1.3  gal)  each. 

Section  173.159.  A  new  sentence  is 
added  to  paragraph  (a)  requiring 
packagings  for  certain  batteries  to 
include  an  acid/ alkali  proof  liner  or  a 
supplementary  packaging  with 
sufficient  strength  and  adequate  sealant 
to  prevent  leakage  of  electrolyte  fluid  in 
the  event  of  spillage.  This  requirement 
applies  to  packagings  transported  by 
aircraft  and  containing  electric  storage 
batteries  with  electrolyte  acid  or 
alkaline  corrosive  battery  fluid. 

A  new  paragraph  (d)(4)  is  added  to 
require  non-spillable  batteries,  that  are 
excepted  from  all  other  requirements  of 
the  HMR,  to  meet  the  condition  that  at 
a  temperature  of  55  °C  (131  °F).  the 
electrolyte  will  not  flow  from  a  ruptured 
or  cracked  case  and  there  is  no  free, 
unabsorbed  liquid  in  the  battery. 

Section  1 73.161.  We  are  revising  this 
section  to  specif\'  the  packaging 
requirements  for  chemical  and  first  aid 
kits  consistent  with  international 
standards.  We  received  several 
comments  stating  that  in  paragraph  (b), 
as  proposed,  the  first  sentence  suggests 
we  are  requiring  specification  packaging 
for  air  transport.  This  was  not  our 
intent.  The  "except  when  offered  by  air" 
phrase  was  intended  to  apply  only  to 
labeling.  Therefore,  we  are  revising  the 
first  sentence  to  indicate  chemical  and 
first  aid  kits  are  excepted  from 
specification  packagings  for  all  modes  of 
transportation. 

Section  173.166.  This  section  is 
revised  consistent  with  the  removal  of 
the  Division  2.2  entry  for  "Air  bag 
inflators,  compressed  gas  or  Air  bag 
modules,  compressed  gas  or  Seat-belt 
pretensioners,  compressed  gas," 
UN3353  (see  §172.101,  HMT).  We  are 
authorizing  reclassification  to  Class  9 
without  further  testing  for  air  bag 
inflators,  air  bag  modules  and 
pretensioners  previously  approved  for 
transportation  as  Division  2.2.  We 
received  comments  from  NAAHAC 
supporting  the  adoption  of  this  revision. 

Section  173.185.  Paragraphs  (e)(4)  and 
(e)(7)  are  revised  and  a  new  paragraph 
(k)  is  added.  We  are  combining 
paragraphs  (e)(4)  and  (e)(5)  into  one 
paragraph,  (e)(4),  and  removing  and 
reserving  paragraph  (e)(5). 

The  revised  paragraph  (e)(4)  allows 
the  use  of  dividers  or  other  suitable 
means  as  alternative  methods  to  inner 
packagings  for  effective  means  of 
preventing  short  circuits  of  lithium  cells 
and  batteries. 

Based  on  a  comment  that  was  beyond 
the  scope  of  the  HM-215D  final  rule,  we 
are  revising  paragraph  (e)(7)  by  applying 
the  prohibition  to  offer  for 


transportation  or  transport  certain  cells 
and  batteries  to  only  those  with  a  liquid 
cathode  containing  sulfur  dioxide, 
sulfuryl  chloride  or  thionyl  chloride. 
Prior  to  this  amendment,  any  cell  or 
battery  with  a  cell  that  has  been 
discharged  to  the  extent  that  the  open 
circuit  voltage  is  less  than  2  volts,  or 
less  than  two-thirds  of  the  open  circuit 
voltage  of  the  fully  charged  cell, 
whichever  is  less,  is  prohibited  from 
being  offered  for  transportation  or 
transported.  We  are  including  sulfuryl 
chloride  in  this  amendment.  The  UN 
Recommendations  do  not  include  this 
prohibition.  The  reduced  voltage 
condition  was  included  in  the  HMR  to 
address  lithium  sulfur  dioxide,  sulfuryl 
chloride  and  lithium  thionyl  chloride 
primary  batteries  on  the  basis  of  safety 
issues  with  low-voltage  cells.  The 
lithium  sulfur  dioxide  batteries  present 
hazards  in  transportation  when  the 
sulfur  dioxide  is  depleted.  The 
depletion  can  cause  the  removal  or 
breakdown  of  the  passivation  film  on 
the  lithium  anode  which  could  result  in 
a  undesirable  exothermic  reaction  of  the 
lithium  metal  and  the  electrolyte 
solvent  leading  to  high  temperatures, 
cell  venting,  cell  rupture,  and  fires.  In 
addition,  a  new  paragraph  (k)  is  added 
to  allow  batteries  with  a  mass  of  12  kg 
or  greater  and  having  strong,  impact- 
resistant  outer  casings  to  be  packed  in 
strong  outer  packagings,  protective 
enclosures,  or  unpacked  on  pallets. 
Packaging  in  this  mannermay  be 
transported  by  cargo-only  aircraft  and  is 
permitted  only  with  the  approval  of  the 
Associate  Administrator. 

Additional  amendments  to  the 
requirements  for  lithium  batteries  are 
being  addressed  in  a  separate 
rulemaking,  under  Docket  HM-224C 
(NPRM  published  on  April  2,  2002,  67 
FR  15510).  One  of  the  proposals  under 
Docket  HM-224C  addresses  a 
reorganization  of  §  173.185. 

Section  173.216.  We  are  moving  the 
exceptions  for  asbestos  in  paragraph  (b) 
to  a  new  special  provision  (see  Special 
Provision  156  in  §  172.102).  Paragraph 
(b)  excepts  asbestos  immersed  or  fixed 
in  a  natural  or  artificial  binder  material 
and  also  excepts  asbestos  contained  in 
manufactured  products.  We  understand 
that  because  the  exception  is  located  in 
§  173.216  and  referenced  in  Column  (7) 
of  the  HMT  for  non-bulk  packagings,  the 
exception  appears  to  be  limited  to  non- 
bulk  packagings.  To  clarify  the 
applicability,  we  are  removing  and 
reserving  paragraph  (b)  and  transfering 
the  exception  to  new  Special  Provision 
156.  The  exception  continues  to  apply 
to  three  entries,  "Blue  asbestos 
(Crocidolite)  or  Brown  asbestos 
(amosite,  mysorite),"  UN2212,  "White 
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asbestos  (chrysotile,  actinolite, 
anthohyllite.  tremolite)."  UN2590.  and 
"Asbestos,"  NA2212. 

Section  173.218.  Paragraph  (a) 
introductory  text  is  revised  and 
paragraph  (b)  is  removed.  Paragraph  (a) 
introductory  text  is  editorially  revised  to 
reflect  the  relocation  of  the  requirement 
previously  contained  in  paragraph  (b). 
In  paragraph  (b),  the  requirement  for  the 
maximum  temperature  at  which  fish 
meal  or  fish  scrap  may  not  be  offered  for 
transportation  is  revised  from  49  °C  (120 
°F)  to  35  °C  (95  °F),  or-  5  °C  (41  °F)  above 
ambient  temperature,  whichever  is 
higher,  and  relocated  to  Special 
Provision  155  (see  §  172.102). 

Section  1 73.220.  We  are  adding  a  new 
paragraph  to  include  additional 
requirements  for  certain  engines  and 
vehicles.  Existing  paragraph  (e)  is 
redesignated  (f)  and  the  new  paragraph 
becomes  paragraph  (e).  The  new 
paragraph  includes  several  additional 
requirements  for  internal  combustion 
engines  and  vehicles  equipped  with 
certain  devices  when  transported  by 
aircraft  or  vessel.  When  engines  are 
shipped  separately,  we  are  requiring 
that  all  fuel,  coolant,  hydraulic  fluids  or 
any  other  hazardous  materials  that  meet 
the  definition  of  a  hazardous  material, 
must  be  drained  as  far  as  practicable, 
must  have  disconnected  fluid  pipes 
sealed  with  leak-proof  caps  that  are 
positively  retained,  and  for 
transportation  by  aircraft,  any  installed 
theft-protection  devices,  radio 
communications  equipment  or 
navigational  systems  must  be  disabled. 

We  received  several  comments  to  the 
proposed  new  paragraph.  UPS  supports 
the  revisions  and  believes  the  new 
paragraph  will  help  eliminate  confusion 
when  offering  or  transporting  engines. 
URS  Corporation  stated  that  the  last 
sentence  requiring  certain  equipment  to 
be  disabled  should  be  omitted  because 
it  is  not  contained  in  the  UN 
Recommendations.  The  commenter  is 
correct  that  the  requirement  is  not 
contained  in  the  UN  Recommendations, 
however,  because  it  is  contained  in  the 
ICAO  Technical  Instructions,  we  are 
revising  the  sentence  to  apply  to  air 
shipments  only.  « 

Lynden  Incorporated,  which 
represents  several  tug/barge  operators, 
commented  that  the  terminology 
"internal  combustion  engine"  has  "" 

become  synonymous  with  the  term 
"vehicle."  Lynden  Incorporated  states 
that  as  proposed,  paragraph  (e)  may  lead 
to  confusion  with  respect  to  which 
engines  must  be  drained  of  fluids  and 
must  have  disconnected  fluid  pipes 
sealed  with  leak-proof  caps.  Although 
the  words  "shipped  separately"  in  the. 
proposed  t^xt  were*  intended  to  mean 


that  we  are  not  referring  to  engines  that 
are  installed  in  a  vehicle  or  machinery, 
we  have  decided  to  further  revise  the 
sentence  by  specifying  that  the 
paragraph  pertains  to  engines  that  are 
not  installed  in  vehicles  or  equipment. 

Finally,  COSTHA  requested  that 
paragraphs  (a)(2)  and  (c)  be  aligned  with 
new  Special  Provision  157  and  the 
current  Special  Provision  134  by 
specifically  referencing  sodium  and 
lithium  batteries.  We  agree  and  are 
making  the  revisions  accordingly. 

Section  1 73.223.  We  are  adding  a  new 
packaging  section.  §  173.223,  for  musk 
xylene.  Prior  to  this  amendment,  the 
authorized  packaging  section  for  musk 
xylene,  §  173.214.  required  approval  by 
the  Associate  Administrator.  We  are 
adding  a  new  section  that  is  consistent 
with  the  UN  packing  instruction  P409 
assigned  to  musk  xylene,  so  that 
approval  by  the  Associate  Administrator 
is  no  longer  necessarv. 

Section  173.224.  In  paragraph  (b)(4). 
the  incorrect  reference  for  bulk 
packaging  authorizations.  §  173.225(d), 
is  corrected  to  read  §  173.225(e).  In  the 
Self-Reactive  Materials  Table  following 
paragraph  (b)(7).  five  entries  in  Column 
(1)  are  revised  and  four  new  entries  are 
added.  The  five  revised  entries  appear 
first  as  "removes"  and  then  "adds"  in 
the  regulatory  text  section  of  this 
rulemaking.  For  the  entry  "2,2'- 
Azodi(isobutryonitrile)  as  a  water  based 
paste,"  the  misaligned  column  entries 
are  corrected.  A  new  Note  4  is  added 
following  the  table  for  assignment  to  the 
new  entry  "2-Diazo-lNaphthol 
sulphonic  acid  ester  mixture.  Type  D." 

Section  1 73.225.  We  are  amending  the 
paragraph  (b)  Organic  Peroxide  Table, 
the  Notes  following  the  Table,  and 
paragraphs  f  (e)(3)(xii)  and  (e)(5).  The 
amendments  to  the  Organic  Peroxide 
Table  include  the  addition  of  bulk  and 
IBC  packaging  authorizations  for  certain 
entries,  the  addition  of  several  new 
entries  and  various  corrections  to 
certain  entries. 

Note  9  following  the  Table  is  revised 
by  correcting  the  paragraph  reference 
"{e)(3)(ii)"  to  read  "(e)(3)(xii)."  A  new 
Note  27  is  added  for  the  new  entry 
"Peroxyacetic  acid,  distilled,  Type  F. 
stabilized,"  UN3110.  A  new  Note  28  is 
added  to  clarify  that  "Peroxyacetic 
acid"  and  Peracetic  acid"  are 
synonymous. 

Paragraph  (e)(3){xii)  is  revised  to 
clarify  that  DOT  Specification  57 
portable  tanks  are  not  subject  to  any 
other  requirements  in  paragraph  (e). 
We  are  also  moving  the  approval 
provisions  contained  in  the 
§  172.102(c)(4)  Table  2,  Special 
Provision  IB52,  to  paragraph  (e)(5).  We 
believe  this  is  a  more  appropriate      , 


section  for  the  approval  provisions, 
which  we  are  expanding  to  provide  for 
the  use  of  IBCs  other  than  those 
indicated  in  the  IB52  Table  when 
approved  by  the  Associate  * 

Administrator. 

Section  1 73.244.  We  are  revising 
paragraph  (c)  by  adding  a  clarification 
that  UN  portable  tanks  are  also 
authorized  for  use  if  a  T  code  is 
specified  in  Column  (7)  of  the  HMT  fop 
the  specific  hazardous  material. 

Section  1 73.306.  We  are  revising  the 
paragraph  heading  in  §  173.306(f)  by  - 
adding  the  proper  .shipping  name 
"Articles,  pressurized,  pneumatic  or 
hydraulic  containing  non-flammable 
gas."  The  revision  is  based  on  the 
proper  shipping  name  replacing  the 
domestic  entry  "Accumulators, 
pressurized,  pneumatic  or  hydraulic 
[containing  non-flammable  gas)."  which 
was  removed  in  HM-215D  published  on 
June  21,  2001.  We  received  oral 
comments  requesting  the  addition  to  the 
paragraph  heading  to  clarify  the  intent 
of  the  paragraph. 

We  are  also  adding  a  new  paragraph 
(j)  to  reference  the  exception  for  certain, 
compressed  gases  in  §  173.307. 

Section  1 73.307.  We  are  adding  a  new 
paragraph  (a)(5)  to  except  Division  2.2 
gas  aerosols  with  a  capacity  of  not  more 
than  50  ml  and  with  a  pressure  not 
exceeding  970  kPa  (141  psig)  from  the 
HMR. 

Section  173.418.  Consistent  with  the 
addition  of  Special  Provision  A56. 
which  requires  pyrophoric  Class  7 
(radioactive)  materials  to  be  shipped  in 
Type  B  packages  when  transported  by 
aircraft,  we  are  amending  §  1 73.418  to 
refiect  this  change. 

Section  173.422.  We  are  revising  the 
certification  statements  in  paragraphs 
(a)(2),  (a)(3)  and  (a)(4)  to  reflect  the 
updated  proper  shipping  names  and  UN 
identification  numbers  currently 
authorized  in  the  §  172.101  Table  for 
excepted  packages  of  radioactive 
materials. 

Part  1 75 

Section  175.10.  We  are  adding  a  new 
sentence  to  paragraph  (a)(4)(iv)  to  clarify 
that  the  paragraph  (a)(4)  passenger  or 
crew  member  personal  use  exceptions 
apply  to  aircraft  operators  when 
transporting  baggage  that  has  been 
separated  from  a  passenger  or  crew 
member  before  reaching  its  final 
destination,  including  transfer  to 
another  air  carrier  for  delivery.  The 
exceptions  were  included  in  the  HMR  to 
accommodate  the  needs  of  the  traveling 
public  to  allow  passengers  and  crew 
members  to  carry  certain  quantities  and 
types  of  articles,  such  as  medicines  and 
toiletries,  in  checked  and  carry-on 
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baggage.  The  a  xistifig  regulatory  text 
does  not  clear  y  indicate  that  baggage 
may  be  transpi  irted  when  not 
accompanied  i  y  the  crew  member  or 
passenger,  sue  i  as  when  the  baggage  has 
been  separatee  from  the  crew  member 
or  passenger  d  le  to  misroutings.  delays, 
etc.  Rather  tha  i  adding  a  new  paragraph 
(c)  as  propose(  ,  we  are  including  this 
clarifv'ing  lang  jage  at  the  end  of 
paragraph  (aK  ). 

We  receivec  a  comment  from  Alaska 
Airlines  reque  iting  that  this  exception 
be  clarified  to  nclude  scenarios  in 
which  the  bag  ;age  is  offered  to  another 
carrier  by  addi  ng  the  words  "or 
offering"  to  th  (  paragraph.  Alaska 
Airlines  sugge  ited  replacing  the  words 
"when  transpc  rting  passenger  or  crew 
member  bagga  ;e "  with  "when 
transporting  oi  offering  passenger 
baggage."  Alaaca  Airlines  also  requested 
that  we  extenc  the  passenger  or  crew 
member  perso  lal  use  exceptions  to 
carriers  in  olhi  ir  modes  of  transportation 
to  accommoda  te  such  instances  when 
the  passengers  or  crew  members'  bags 
are  transportec  to  their  intended 
destination  by  a  mode  of  transportation 
other  than  aire  raft.  We  do  not  agree  that 
the  addition  o  the  words  "or  offering" 
is  the  most  ap  iropriate  means  of 
addressing  the  situation  whereby  one 
carrier  providt  s  separated  checked 
baggage  to  anc  ther  carrier  for  transport 
to  its  intendec  destination.  In  this 
scenario,  the  c  irrier  that  provides  the 
baggage  to  ann  ther  carrier  is  not  the 
offeror.  The  p;  ssenger  or  crew  member 
is  the  offeror  a  id  is  responsible  for  the 
contents  of  th<  baggage.  The  passenger 
or  crew  memb  ?r  is  responsible  for 
ensuring  comj  liance  with  the  HMR 
when  the  bagg  jge  is  offered  to  the 
carrier. 

We  agree  wi  th  Alaska  Airlines  that 
the  exceptions  should  apply  when  an 
air  operator  ar  "anges  with  another 
carrier  to  Iran;  port  the  baggage  to  its 
intended  dest:  nation,  including  by 
modes  other  t  lan  air.  Although  we  do 
not  agree  that  he  words  "or  offering" 
should  be  add  ;d  as  requested  by  the 
commenter,  w  3  are  including  revised 
regulatory  tex'  to  clarify  that  the 
exceptions  als  3  apply  when  a  carrier 
provides  the  h  iggage  to  another  carrier 
for  the  purpos  3  of  reuniting  the  baggage 
with  the  passe  nger  or  crew  member  who 
offered  it. 

We  are  also  revising  paragraph  (a)(25) 
to  allow  two  s  nail  carbon  dioxide 
cartridges  fitte  d  in  self-inflating  life 
jackets  and  twa  spare  cartridges  to  be 
carried  by  a  p;  issenger  or  crew  member 
in  checked  or  :arry-on  baggage.  Prior  to 
this  amendment,  paragraph  {a){25) 
allowed,  with  the  approval  of  the 
aircraft  operator,  one  small  carbon 


dioxide  cylinder  fitted  into  a  self- 
inflating  life-jacket,  plus  one  spare 
cartridge. 

Section  175.30.  We  are  adding  a  new 
paragraph  (a)(5)  requiring  that  the  air 
eligibility  marking  requirement  in 
§  172.321  must  be  met  before  a  person 
may  accept  hazardous  materials  for 
transportation  by  aircraft. 

Section  175.90.  We  are  revising 
paragraphs  (b)  and  (c).  Paragraph  (b)  is 
revised  to  include  amendments  relative 
to  an  aircraft  operator's  responsibility 
concerning  packagings.  baggage  or  cargo 
that  have  become  contaminated  by 
leaking  hazardous  materials.  This 
amendment  is  consistent  with  the  2003- 
2004  edition  of  the  ICAO  Technical 
Instructions  and  is  in  response  to  a 
National  Transportation  Safety  Board 
(NTSB)  recommendation  (A-96-30) 
issued  to  the  Federal  Aviation 
Administration.  The  NTSB 
recommendation  resulted  from  an 
incident  involving  an  undeclared 
shipment  of  a  hydrogen  peroxide 
solution  that  leaked,  resulting  in 
injuries  to  airline  personnel  and  a 
potential  fire  hazard  aboard  a  passenger 
aircraft.  Paragraph  (c)  prohibits  a  person 
from  placing  a  damaged  packaging 
aboard  cm  aircraft.  We  are  revising  the 
paragraph  by  including  the  words 
■'baggage  ejr  cargo"  when  referring  to 
damaged  or  leaking  cargo. 

Part  176 

Section  176.27.  In  paragraph  (c)(2), 
we  are  removing  the  words  "of  49  CFR 
176.27(c)"  at  the  end  of  the  certification 
statement  and  adding  the  words  "of  49 
CFR"  or  "of  the  IMDG  Code." 

Section  1 76.63.  We  are  aelding  a  new 
paragraph  (f)  to  include  the  conditions 
for  the  authorized  stowage  of  containers 
on  board  hatchless  container  ships. 

Section  176.83.  We  are  adding  a  new 
paragraph  (1)  to  include  the 
requirements  for  the  segregation  of 
containers  on  board  hatchless  container 
ships.  Paragraph  (f)  is  revised  to  reflect 
the  addition  of  the  new  paragraph. 

Section  176.84.  In  the  paragraph  (b) 
Table  of  Provisions,  we  are  adding  nine 
new  provisions  (codes)  for  certain 
stowage  and  segregation  requirements 
for  hazardous  materials  that  are 
transported  bv  vessel.  The  terms 
"separated  from"  and  "away  from"  in 
the  codes  are  defined  in  §  176.83  of  the 
HMR. 

Code  124  is  added  to  the  entry 
"Ammonium  nitrate  emulsion  or 
Ammonium  nitrate  suspension  or 
Ammonium  nitrate  gel,  intermediate  for 
blasting  explosives,"  UN3375  and 
requires  the  material  to  be  stowed 
"separated  from"  bromates. 


Code  125  is  added  to  the  new  entry    . 
"Chlorosilanes,  toxic,  corrosive, 
flammable,  n.o.s.,"  UN3362  and 
requires  segregation  to  be  the  same  as 
for  flanunable  liquids;  however,  also 
requires  UN3362  to  be  "away  from" 
flammable  solids. 

Code  126  is  added  to  the  five  current 
UN1950  aerosol  entries  and  requires 
segregation  to  be  the  same  as  for  Class  , 
9  miscellaneous  hazardous  materials. 

Code  127  is  added  to  "5-tert-Butyl- 
2,4,6-trinitro-m-xy-xylene,"  UN2956 
and  requires  packagings  carrying  a 
subsidiary  risk  of  Class  1  (explosives)  to 
be  segregated  as  required  for  Class  1 , 
Division  1.3. 

Code  128  is  added  to  "Fish  meal, 
stabilized,"  UN2216  and  "Fish  meal, 
unstabilized,"  UN1374  and  requires 
stowage  to  be  in  accordance  with  the 
IMDG  Code,  sub-section  7.1.10.3. 

Code  129  is  added  to  'Radioactive 
material,  low  specific  activity  (LSA-I) 
non  fissile  or  fissile-excepted."  UN2912 
(the  international  entr>');  "Radioactive 
material,  low  specific  activity,  n.o.s.  or 
Radioactive  material.  LSA,  n.o.s.," 
UN2912  (the  domestic  entry); 
"Radioactive  material,  low  specific 
activity  (LSA-Il)  non  fissile  or  fissile- 
excepted,  "UN3321;  and  "Radioactive 
material,  low  specific  activity  (LSA-III) 
non  fissile  or  fissile  excepted,"  UN3322. 
This  code  requires  stowage  to  be  in 
accordance  with  Stowage  Category  A, 
with  certain  exceptions  noted. 

Code  130  is  added  to  "Radioactive 
material.  Type  A  package  non-special 
form,  non  fissile  or  fissile-excepted," 
UN2915  to  require  Stowage  Category  A. 
Certain  exceptions  are  noted. 

Code  131  is  added  to  "Radioactive 
material.  Type  A  package,  fissile  non- 
special  form."  UN3327  to  require 
Stowage  Category  A,  with  certain 
exceptions  noted. 

Code  132  is  added  to  "Uranium 
hexafluoride,  fissile  (with  more  than  1 
percent  U-235),"  UN2977;  "Uranium 
hexafluoride,  fissile  excepted  or  non- 
fissile,"  UN2978;  "Radioactive  material, 
uranium  hexafluoride,  fissile,"  UN2977; 
and  "Radioactive  material,  uranium 
hexafluoride  non  fissile  or  fissile- 
excepted,"  UN2978.  This  code  requires 
stowage  to  be  in  accordance  with 
Stowage  Category  A  and  notes  that  any 
supplementary  requirements  specified 
in  the  transport  documents  must  be 
considered. 

Section  176.140.  The  reference  to  the 
IMDG  Code  in  paragraph  (b)  is  updated 
by  removing  the  wording  "General 
Introduction." 

Section  176.170.  Paragraph  (b)  is 
removed  and  reserved.  For  alignment 
with  a  revision  made  in  Amendment  31 
of  the  IMDG  Code,  we  are  removing  the 
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requirement  that  prohibits  freight 
containers  exceeding  6  m  (20  feet)  in 
length  from  carrying  more  than  5000  kg 
(11,023  lbs)  net  explosive  weight  of 
most  explosive  substances.  This 
provision  was  removed  from  the  IMDG 
Code  because  it  placed  an  inconsistent 
and  unnecessary  restriction  on 
containers  exceeding  6  m  (20  ft)  in 
length,  while  placing  no  such  restriction 
on  smaller  containers.  We  received  a 
comment  from  the  Sporting  Arms  and 
Ammunition  Manufacturers'  Institute 
supporting  this  revision. 

Sections  176.410  and  176.415.  We  are 
updating  these  sections  for  consistency 
with  international  standards  and  with 
the  prior  removal  of  ammonium  nitrate 
fertilizer  proper  shipping  names  from 
the  HMR. 

Part  178 

Section  178.2.  Paragraph  (c)(l)(ii)  is 
revised  by  clarifying  the  information 
that  the  packaging  manufacturer  and 
each  subsequent  distributor  are  required 
to  provide  to  packaging  users.  We 
received  several  comments  concerning 
this  revision.  DGAC  supports  the 
revision  stating  that  the  clarification 
recognizes  the  flexibility  necessary'  for 
effective  communication  between  the 
manufacturer  and  packaging  user.  RIPA 
supports  the  general  intent  of  the 
revision  and  stated  that  it  is  consistent 
with  the  UN  Model  Regulations  and 
should  result  in  ensuring  that  shippers 
do  a  better  job  of  closing  packages.  RIPA 
believes  that  packaging  manufacturers 
and  distributors  should  be  required  to 
clearly  describe  the  complete  closure 
system  needed  for  proper  closure, 
including  inner  packagings,  and  closure 
procedures  used  in  passing  the 
applicable  performance  tests.  We  agree 
with  this  statement  and  believe  that  the 
text,  as  proposed,  adequately  addressed 
these  intentions. 

RIPA  also  states  we  should  recognize 
that  shippers  often  diverge  from  the 
manufacturer's  instructions  to 
accommodate  site-specific  conditions, 
and  that  "recommended  closure  torque 
values  may  safely  be  expressed  as 
minimum  values,  median  values,  or  a 
range  of  values."  In  response  to  RIPA's 
comment  about  allowing  shippers  to 
deviate  from  the  closure  instructions, 
our  intent,  as  stated  in  the  NPRM,  was 
to  clarify  the  information  that  the 
packaging  manufacturer  must  provide. 
We  did  not  propose  provisions  for 
deviating  from  closure  instructions  and 
considered  these  recommendations 
beyond  the  scope  of  this  rulemaking. 
For  the  same  reasons,  we  disagree  with 
RIPA's  recommendation  to  use  the 
phrase  "procedural  guidelines  for 
closure  recommended  by  the  packaging 


manufacturer"  instead  of  "procediues  to 
be  followed."  RIPA's  proposal  that  we 
add  a  new  paragraph  (c)(l)(ii)(A)  to 
allow  the  use  of  torque  values  is  not 
necessary  because  current  requirements 
do  not  preclude  ranges  of  values  from 
being  specified  in  the  closure 
instructions. 

RIPA  also  states  that  "the  manner  in 
which  shippers  (i.e.  fillers)  close 
packagings  will  often  vary  from  plant  to 
plant"  and  provides  an  example 
indicating  "that  some  shippers  will 
tighten  drum  plugs  just  prior  to 
shipping  to  account  for  possible 
expansion  of  the  metal  or  plastic  that 
results  from  heat  exposure  that  occurs 
from  the  time  the  drum  is  filled  and  the 
time  it  is  placed  on  a  transport  vehicle 
and  that  other  plants  have  found  no 
need  for  such  a  practice."  Our  position 
is  that  the  manufacturer  could  easily 
and  realistically  include  guidance  in  the 
closure  instructions  to  indicate,  for 
example,  that  "after  filling  and  prior  to 
transport,  the  shipper  should  check  the 
tightness  of  closures  to  determine  if  the 
effects  of  heating,  cooling  or  gasket 
relaxation  have  resulted  in  the  need  to 
tighten  the  closure."  While  we  agree 
that  the  shipper  has  the  responsibility 
for  determining  the  suitability  of 
packagings  for  the  hazardous  materials 
offered  for  transport,  and  for  ensuring 
that  a  package  is  assembled,  closed,  or 
otherwise  prepared  for  transport  in 
compliance  with  the  applicable 
specifications  and  requirements  for  the 
applicable  packaging  design  type,  we 
believe  that  the  manufacturer  needs  to 
provide  specific  information  to  allow 
the  shipper  to  fulfill  his  responsibilities. 
The  amendments  to  this  section  are 
intended  to  improve  the  quality  of 
information  provided  by  manufacturers 
to  shippers  in  order  to  enhance  safety. 

PPG  Industries  submitted  a  comment 
requesting  that  the  last  sentence 
concerning  the  package  being  capable  of 
withstanding  the  pressure  differential 
requirements  be  removed.  PPG 
Industries  indicated  that  the  pressure- 
differential  capability  needed  by  a  given 
packaging  is  dependent  on  the  material 
packaged,  and  that  the  packaging 
manufacturer  cannot  determine  full 
compliance.  Single  packages  for 
containing  liquids  are  tested  and 
marked  with  a  pressure  test  rating, 
which  may  or  may  not  be  suitable  for  air 
shipment.  It  is  up  to  the  shipper  to 
determine  whether  a  packaging  is 
suitable  for  air  shipments  based  on  it 
size,  and  to  determine  the  appropriate 
pressure  test  capability  to  contain  the 
particular  hazardous  material  packaged. 
While  we  agree  that  the  shipper  must 
determine  that  the  package  is  suitable 
for  the  intended  hazardous  material  to 


be  transported,  we  do  not  agree  that  the 
requirement  for  the  manufacturer  to 
provide  guidance  to  assist  the  shipper  in 
ensuring  that  the  packaging  meets  the 
relevant  air  transport  pressure 
differential  requirement  is  beyond  the 
capability  of  the  packaging 
manufacturer.  For  example,  the 
instruction  could  indicate  that  the  inner 
packaging  was  successfully  tested  to  a 
pressure  differential  test  at  95  kPa  and 
clearly  describe  the  complete  closure 
system  needed  for  proper  closure  and 
the  closure  procedures  used  in  passing 
the  applicable  performance  tests.  While 
some  hazardous  materials  may  require  a 
different  pressure  differential,  the 
closure  instructions  should  be  sufficient 
to  allow  the  shipper  to  determine 
whether  the  packaging  is  suitable  for  the 
material,  modes  of  transport  and 
transport  conditions.  The  closure 
instructions  should  provide  sufficient 
details  relevant  to  the  procedures  for 
closures  consistent  with  the  procedure 
necessary  to  enable  the  packaging  to 
meet  the  pressure  differential  for  which 
it  was  tested.  Considering  this 
information,  the  shipper  would  be  able 
to  properly  determine  whether  the 
package  was  suitable  for  the  material 
and  for  air  transport.  Based  on  the 
foregoing,  we  are  adopting  the  revised 
paragraph  with  editorial  changes  for 
clarity. 

Section  178.274.  Based  on  oral 
comment  submitted  to  HM-215D.  in 
paragraph  (j)(6)  the  size  of  the  "NOT 
FOR  RAIL  TRANSPORT  "  marking  is 
revised  from  20  cm  (8  inches)  to  no  less 
than  10  cm  (4  inches)  in  height.  We 
agree  with  the  commenter's  reasoning 
that  8  inches  is  excessive  for  portable 
tanks  in  that  it  could  require  a  decal  as 
long  as  14  feet.  3  inches. 

Section  178.705.  We  are  correcting  the 
paragraph  (c)(l)(iv)(A)  wall  thickness 
table  for  metal  IBCs.  During  the 
typesetting  process  of  the  HM-215D 
final  rule  (66  FR  33316),  the  headings 
for  the  IBC  types  were  misaligned,  and 
we  are  correcting  them  as  presented  in 
the  HM-215D  NPRM  (65  FR  63294) 
published  on  October  23,  2000. 

Section  178.812.  In  §  178.812(b)(1), 
we  are  adding  the  words  "with  the  load 
being  evenly  distributed,"  consistent 
with  the  wording  in  §  178.812(b)(2). 
This  text  is  necessary  to  clarify  that  the 
test  must  not  be  conducted  with  the    . 
load  unequally  applied  to  an  individual 
lifting  device.  Although  we  discussed 
this  revision  in  the  preamble  of  the 
NPRM,  the  word  "evenly"  was 
inadvertently  omitted  from  the 
regulatory  text. 
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section  3{f)  of  Executive  Order  12866. 
However,  this  final  rule  was  informally 
reviewed  by  the  Office  of  Management 
and  Budget.  This  final  rule  is  not 
considered  a  significant  rule  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  [44  FR 
11034).  Benefits  resulting  from  the 
adoption  of  the  amendments  in  this 
final  rule  include  enhanced 
transportation  safety  resulting  from  the 
consistent  domestic  and  international 
hazard  communications  requirements, 
and  continued  access  to  foreign  markets 
by  domestic  shippers  of  hazardous 
materials.  This  rulemaking  applies  to 
offerors  and  carriers  of  hazardous 
materials,  such  as  chemical 
manufacturers,  chemical  users  and 
suppliers,  packaging  manufacturers, 
distributors,  battery  manufacturers,  and 
radiopharmaceutical  companies. 

The  majority  of  amendments  in  this 
final  rule  should  result  in  cost  savings 
and  ease  the  regulatory  compliance 
burden  for  shippers  engaged  in 
domestic  and  international  commerce, 
including  trans-border  shipments 
within  North  America.  For  example, 
cost  savings  will  be  realized  by  shippers 
and  carriers  as  a  result  of  the  following: 

•  Eliminating  the  differences  between 
proper  shipping  names,  UN  number 
assignments  and  hazard  classification, 
including  subsidiary  hazards,  between 
the  HMR  and  international  regulations. 
As  a  result  of  these  changes,  shippers 
and  carriers  would  not  have  to  re-mark 
or  repackage  hazardous  materials  that 
are  offered  in  both  domestic  and 
international  transportation. 

•  Providing  certain  exceptions 
including  a  placarding  exception  for 
sulfur  and  molten  sulfur  when  the  UN 
number  is  displayed  on  bulk 
packagings,  and  providing  a  packaging 
exception  for  large,  hard-cased  robust 
lithium  batteries. 

We  are  authorizing  a  delayed  effective 
date  and  a  one-year  transition  period  to 
allow  for  training  of  employees  and  to 
ease  any  burden  on  entities  affected  by 
the  amendments. 

In  addition,  we  recognize  that  there 
may  be  costs  associated  with  two  of  the 
shipping  paper  amendments  and  we  are 
providing  extended  compliance  dates  to 
minimize  any  costs  associated  with 
those  amendments.  We  are  authorizing 
an  extended  compliance  date,  until 
October  1,  2007,  for  the  amendment 
requiring  the  types  and  numbers  of 
packaging(s)  (§  172.202(a)(5))  to  be 
entered  on  shipping  papers.  We  are 
authorizing,  until  October  1,  2005,  an 
extended  transition  period  for  the 
amendments  requiring  the  subsidiary 
hazard  class  or  division  number  to  be 
entered  on  shipping  papers 


(§  172.202(a)(2)).  We  are  also  providing 
an  extended  compliance  date  of  October 
1,  2007,  for  package,  marking  and 
shipping  paper  requirements  requiring 
replacement  of  the  word  "inhibited" 
with  the  word  "stabilized,"  and  until 
October  1,  2005  for  the  proper  shipping 
names  affected  by  the  removal  of  the 
word  "compressed." 

Many  companies  involved  in 
domestic,  as  well  as  international 
operations,  will  realize  economic 
benefits  as  a  result  of  the  adoption  of 
amendments  in  this  rulemaking.  If  the 
changes  are  not  adopted,  U.S. 
companies  will  be  at  an  economic 
disadvantage  by  being  forced  to  comply 
with  a  dual  system  of  regulations.  The 
total  net  increase  in  costs  to  businesses 
in  implementing  this  rulemaking  is 
considered  to  be  minimal  and  a 
regulator)'  evaluation  is  available  for 
review  in  the  Docket. 

B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  rulemaking 
preempts  State,  local  and  Indian  tribe 
requirements  but  does  not  propose  any 
regulation  that  has  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous:  or 

(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subject  items  (1).  (2),  (3),  and  (5)  above 
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and  would  preempt  State,  local,  and 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
This  final  rule  is  necessary  to 
incorporate  changes  adopted  in 
international  standards,  effective 
January  1,  2003.  If  the  changes  in  this 
final  rule  were  not  adopted  in  the  HMR, 
U.S.  companies,  including  numerous 
small  entities  competing  in  foreign 
markets,  would  be  at  an  economic 
disadvantage.  These  companies  would 
be  forced  to  comply  with  two  systems 
of  regulations.  The  changes  in  this 
rulemaking  are  intended  to  avoid  this 
result.  Federal  hazardous  materials 
transportation  law  provides  at  section 
5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  this  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
The  effective  date  of  Federal  preemption 
is  October  29,  2003. 

C.  Executive  Order  13175 

This  final  rule  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not  have 
tribal  implications,  does  not  impose 
substantial  direct  compliance  costs,  and 
is  required  by  statute,  the  funding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities,  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  would  serve  to  facilitate 
the  transportation  of  hazardous 
materials  in  international  commerce  by 
providing  consistency  with 
international  standards.  This  final  rule 
applies  to  offerors  and  carriers  of 
hazardous  materials,  some  of  whom  are 
small  entities,  such  as  chemical  users 
and  suppliers,  packaging  manufacturers, 
distributors,  and  battery  manufacturers. 
As  discussed  above,  under  Executive 
Order  12866,  the  majority  of 
amendments  in  this  final  rule  should 
result  in  cost  savings  and  ease  the 
regulatory  compliance  burden  for 
shippers  engaged  in  domestic  and 
international  commerce,  including 
trans-border  shipments  within  North 
America. 


Many  companies  will  realize 
economic  benefits  as  a  result  of  the 
amendments.  If  the  changes  in  this  final 
rule  were  not  adopted,  U.S.  companies, 
including  small  entities  competing  in 
foreign  markets,  will  be  forced  to 
comply  with  two  systems  of  regulations 
to  their  economic  disadvantage. 
Therefore,  I  certif\'  that  these 
amendments  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  final  rule  has  been  developed  in 
accordance  with  Executive  Order  13272 
("Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking")  and  DOT's 
procedures  and  policies  to  promote 
compliance  with  the  Regulatory 
Flexibility  Act  to  ensure  that  potential 
impacts  of  draft  rules  on  small  entities 
are  properly  considered. 

E.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  contained 
in  this  final  rule  were  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Section  1320.8(d).  Title  5, 
Code  of  Federal  Regulations  requires  us 
to  provide  interested  members  of  the 
public  and  affected  agencies  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  requests. 
Und^  the  Paperwork  Reduction  Act,  no 
person  is  required  to  an  information 
collection  unless  it  has  been  approved 
by  OMB  and  displays  a  valid  OMB 
control  number. 

The  new  information  collection 
requirements  in  this  rule  requiring 
additional  shipping  paper 
documentation,  was  submitted  to  OMB 
for  review  and  approval  on  June  24 , 
2003.  OMB  approved  this  new 
information  collection  under  OMB  No. 
2137-0613.  "Subsidiar\'  Hazard  Class 
and  Number/Type  of  Packagings"  on 
June  25,  2003  until  June  30.  2006.  This 
new  information  collection,  OMB 
Control  Number  2137-0613.  requiring 
the  subsidiary  hazard  class  or  division 
number  and  number  and  type  of 
packagings  to  be  included  on  shipping 
papers  increased  the  information 
collection  burden.  RSPA  currently  has 
an  approved  information  collection 
under  OMB  Control  Number  2137-0557, 
"Approvals  for  Hazardous  Materials" 
with  18,405  burden  hours  and 
§415,237.40.  There  were  minor  editorial 
revisions  for  section  designations  with 
no  change  in  the  burden  for  OMB 
Control  Number  2137-0557  under  this 
rule.  OMB  approved  this  information 
collection  request  under  OMB  No. 
2137-0557,  "Approvals  for  Hazardous 
Materials"  as  proposed  under  this  rule 


on  December  20,  2002,  until  December 
31,2005. 

OMB  approved  this  information 
collection  request  under  OMB  No. 
2137-0613,  "Subsidiary  Hazard  Class 
and  Number/Type  of  Packagings"  as 
adopted  under  this  rule  on  June  25, 
2003,  until  June  30.  2006.  We  estimated 
total  information  collection  and 
recordkeeping  burden  resulting  from 
additional  information  required  on 
shipping  papers  under  the  following 
new  information  collection  to  be: 

"Subsidiary  Hazard  Class  &  Number/ 
Type  of  Packagings" 

OMB  No.  2137-0613, 

Total  Annual  Number  of 
Respondents:  250,000. 

Total  Annual  Responses:  6,337,500. 

Total  Annual  Burden  Hours:  17,604. 

Total  Annual  Burden  Cost:  $216,705. 

Total  First  Y'ear  Start  Up  Burden 
Hours:  45.705. 

Total  First  Year  Annual  Start  Up  Cost: 
$1,115,992. 

OMB  approved  the  editorial  changes 
under  this  rule  with  no  increase  in 
burden  for  OMB  No.  2137-0557, 
"Approvals  for  Hazardous  Materials." 
The  total  information  collection  and 
recordkeeping  burden  is  estimated  as 
follows: 

"Approvals  for  Hazardous  Materials" 

OMB  Number:  21 37-0557. 

Total  Annual  Number  of 
Respondents:  3.523. 

Total  Annual  Responses:  3.874.8. 

Total  Annual  Burden  Hours:  18.405. 

Total  Annual  Burden  Cost: 
$415,237.40. 

Requests  for  a  copy  of  this 
information  collection  should  be 
directed  to  Deborah  Boothe  or  T.  Glenn 
Foster,  Office  of  Hazardous  Materials 
Standards  (DHM-10),  Research  and 
Special  Programs  Administration.  Room 
8422,  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001. 
Telephone  (202)  366-8553. 

F.  Regulation  Identifier  Number  (RINj 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  resuh  in  costs  of  $100 
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to  either  State,  local  or 
governments,  in  the  aggregate,  or 
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The  National 
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Current  0MB  coni  rol  No 


2137-0613 


111 


■  3.1n§171.7,i 
table,  under  the 
Maritime  Organization 


■  4.1n§171.8, 
packaging",  in 
wording  "UN 
removed  and 
Chapter  6.6  (i 
see  §171.7)"  is 

■  5.1n§171.11 
and  (d)(17)  are 


List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste, 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 72 

Education,  Hazardous  materials 
transportation,  Hazardous  waste. 
Labeling,  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers,  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  1 75 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 76 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  1 78 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  , 

49  CFR  Part  180 

Hazardous  materials  transportation, 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Railroad 
safety,  Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

■  1 .  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  2.  In  §  171.6,  in  paragraph  (b)(2),  the 
Table  is  amended  by  adding  a  new  entry 
in  numerical  order  to  read  as  follows: 

§  1 71 .6    Control  numbers  under  the 
Paperwork  Reduction  Act. 

***** 

(b)*   *   * 
(2)  *   *   * 


Title 


Title  49  CFR  part  or 

section  where  identified 

and  described 


Subsidiary  Hazard  Class  and  Number/Type  of  Packagings 


§§172,202,  172.203 


the  paragraph  (a)(3) 
entry  "International 

",  a  new  entry  is 


added  in  alphabetical  order  to  read  as 
follows: 


§  1 71 .7    Reference  material. 

(a)  *  *  * 

(3)  Table  of  material  incorporated  by 
reference.  *   *   * 


Source  and  name  of  material 


49  CFR  ref- 
erence 


International  Matiti  ve  Organization, 

>■'  •  •  •  1  . 

International  Convi  intion  for  the  Safety  of  Life  at  Sea,  (SOLAS)  Amendments  2000,  Chapter  ll-2/Regulation  19,  2001. 


176.63 


m  the  definition  "Large 
paragraph  (5),  the 
Rf  commendations"  is 
U  SJ  Recommendations, 
mc(  irporated  by  reference; 
added  in  its  place. 

)aragraphs  (c),  (d)(5) 
rf  vised  to  read  as  follows: 


§  1 71 .1 1    Use  of  ICAO  Technical 
Instructions. 


(c)  Is  not  a  forbidden  material  or 
package  according  to  §  173.21  of  this 
subchapter;  is  not  a  forbidden  material 
as  designated  in  Column  (3)  of  the 
§  172.101  Table  of  this  subchapter;  and 
is  not  forbidden  by  Colimm  9(A)  of  the 


§  172.101  Table  of  this  subchapter  when 
transported  on  passenger  aircraft,  or  is 
not  forbidden  by  Column  9(B)  of  the 
§  172.101  Table  of  this  subchapter  when 
transported  by  cargo  aircraft. 

(d)*  *  * 

(5)  For  cdr  bag  inflators,  air  bag 
modules,  or  seat-belt  pretensioners,  the 
shipping  paper  description  must 


Federal  Register / Vol.  68,  No.  147 /Thursday.  July  31,  2003 /Rules  and  Regulations  45011 


conform  to  the  requirements  of 
§  173.166(c)  of  this  subchapter. 
***** 

(17)  A  self-reactive  substance  that  is 
not  identified  by  technical  name  in  the 
Self-reactive  Materials  Table  in 

§  173.224(b)  of  this  subchapter  must  be 
approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  of  §  173.124(a)(2)(iii)  of 
this  subchapter.  An  organic  peroxide 
that  is  not  identified  by  a  technical 
name  in  the  Organic  Peroxide  Table  in 
§  173.225(b)  of  this  subchapter  must  be 
approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  of  §  173.128(d)  of  this 
subchapter. 

■  6.  In  §  171.12,  paragraphs  (b)(3),  (b)(19) 
and  (b)(20)  are  revised  to  read  as  follows: 

§  1 71 .1 2    Import  and  export  shipments. 

***** 

(b)  *  *  * 

(3)  A  material  that  is  designated  as  a 
hazardous  material  under  this 
subchapter,  but  is  not  subject  to  the 
requirements  of  the  IMDG  Code  (see 
§  171.12  of  this  subchapter)  may  not  be 
transported  under  the  provisions  of  this 
section  and  is  subject  to  the 
requirements  of  this  subchapter. 
Examples  of  such  materials  include 
flammable  gas  powered  vehicles  and 
combustible  liquids. 
***** 

(19)  For  air  bag  inflators,  air  bag 
modules,  or  seat-belt  pretensioners,  the 
shipping  paper  description  must 
conform  to  the  requirements  of 

§  173.166(c)  of  this  subchapter. 

(20)  A  self-reactive  substance  that  is 
not  identified  by  technical  name  in  the 
Self-reactive  Materials  Table  in 

§  173.224(b)  of  this  subchapter  must  be 
approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  of  §  173.124(a)(2)(iii)  of 
this  subchapter.  An  organic  peroxide 
that  is  not  identified  by  a  technical 
name  in  the  Organic  Peroxide  Table  in 
§  173.225(b)  of  this  subchapter  must  be 
approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  of  §  173.128(d)  of  this 
subchapter. 
***** 

■  7.  In  §  171.12a,  paragraph  (b){18)  is 
revised  to  read  as  follows: 

§  1 71 .1 2a    Canadian  shipments  and 
packagings. 

***** 

(b)  *  *  * 

(18)  A  self-reactive  substance  that  is 
not  identified  by  a  technical  name  in  the 
Self-reactive  Materials  Table  in 

§  173.224(b)  of  this  subchapter  must  be 


approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  of  §  173.124(a)(2)(iii)  of 
this  subchapter.  An  organic  peroxide 
that  is  not  identified  by  a  technical 
name  in  the  Organic  Peroxide  Table  in 
§  173.225(b)  of  this  subchapter  must  be 
approved  by  the  Associate 
Administrator  in  accordance  with  the 
requirements  of  §  173.128(d)  of  this 
subchapter. 
***** 

■  8.  In  §  171.14,  paragraphs  (d) 
introductory  text,  (d)(1),  (d)(2) 
introductory  text,  (d)(4)  and  (d)(5)  are 
revised,  and  paragraphs  (d)(6),  (d)(7)  and 
(d)(8)  are  added  to  read  as  follows: 

§171.14    Transitional  provisions  for 
implementing  certain  requirements. 

***** 

(d)  A  final  rule  published  in  the 
Federal  Register  on  July  31,  2003, 
effective  October  1,  2003,  resulted  in 
revisions  to  this  subchapter.  Diuing  the 
transition  period,  until  October  1,  2004, 
as  provided  in  paragraph  (d)(1)  of  this 
section,  a  person  may  elect  to  comply 
with  either  the  applicable  requirements 
of  this  subchapter  in  effect  on 
September  30,  2003,  or  the  requirements 
published  in  the  July  31,  2003  final  rule. 

(1)  Transition  dates.  The  effective 
date  of  the  final  rule  published  on  July 
31,  2003  is  October  1,  2003.  Delayed 
compliance  is  authorized  until  October 
1,  2004.  Unless  otherwise  specified,  on 
and  after  October  1,  2004,  all  applicable 
regulatory  requirements  adopted  in  the 
final  rule  in  effect  on  October  1,  2003 
must  be  met. 

(2)  Intermixing  old  and  new 
requirements.  Marking,  labeling,  . 
placarding,  and  shipping  paper 
descriptions  must  conform  to  either  the 
old  requirements  of  this  subchapter  in 
effect  on  September  30,  2003,  or  the 
new  requirements  of  this  subchapter  in 
this  final  rule  without  intermixing 
communication  elements,  except  that 
intermixing  is  permitted  during  the 
applicable  transition  period  for 
packaging,  hazard  communication,  and 
handling  provisions,  as  follows: 

*       -  *         *         *         * 

(4)  Until  January  1,  2010,  a  hazardous 
material  may  be  transported  in  an  IM, 
IMO,  or  DOT  Specification  51  portable 
tank  in  accordance  with  the  T  Codes 
(Special  Provisions)  assigned  to  a 
hazardous  material  in  Column  (7)  of  the 
§  172.101  Table  in  effect  on  September 
30,  2001. 

(5)  Proper  shipping  names  that 
included  the  word  "inhibited"  prior  to 
the  Jxme  21,  2001  final  rule  in  effect  on 
October  1,  2001  are  authorized  on 
packagings  and  shipping  papers  in  place 


of  the  word  "stabilized"  until  October  1, 
2007.  Proper  shipping  names  that 
included  the  word  "compressed"  prior 
to  the  final  rule  published  on  July  31, 
2003  and  effective  on  October  1 ,  2003 
may  continue  to  be  shown  on 
packagings  and  shipping  papers  until 
October  1,2007. 

(6)  The  shipping  paper  requirement 
for  total  quantity  indication  in 

§  172.202(a)(6),  that  was  in  effect  on 
September  30,  2003,  is  authorized  until 
October  1,  2007. 

(7)  Except  for  transport  by  vessel,  the 
non-mandatory  shipping  paper 
provision  to  include  the  subsidiary 
hazard  class  or  division  number  in 
accordance  with  §  172.202(a)(2),  in 
effect  on  September  30,  2003,  is 
authorized  until  October  1,  2005. 

(8)  Until  October  1,  2005,  proper 
shipping  names  that  did  not  identify 
specific  isomers  by  numbers  or  letters 
preceding  the  chemical  name  prior  to 
the  final  rule  published  on  July  31,  2003 
and  effective  on  October  1,  2003,  may 
continue  to  be  marked  on  packagings 
and  are  authorized  on  shipping  papers 
in  place  of  the  proper  shipping  names 
revised  in  the  July  31,  2003  final  rule. 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

■  9.  The  authority  citation  for  part  1 72 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

■  10.  In  §172.101,  die  following 
amendments  are  made: 

■  a.  paragraph  (c)(15)  is  revised; 

■  b.  in  the  Hazardous  Materials  Table, 
entries  are  removed,  as  set  forth  below; 

■  c.  in  the  Hazardous  Materials  Table, 
entries  are  added,  as  set  forth  below;  and 

■  d.  in  the  Hazardous  Materials  Table, 
entries  are  revised,  as  set  forth  below: 

§172.101     Purpose  aiKl  use  of  hazardous 
materials  table. 


(c)  *   *   * 

(15)  Unless  a  hydrate  is  specifically 
listed  in  the  Table,  a  proper  shipping 
name  for  the  equivalent  anhydrous 
substance  may  be  used,  if  the  hydrate 
meets  the  same  hazard  class  or  division, 
subsidiary  risk(s)  and  packing  group. 
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■  ll.In  Appen 
paragraphs  4. 
List  of  Marine 
removing  5 
in  appropriate 
as  follows: 


ixBto§172.101, 
ajid  5.  are  revised  and  the 
ollutants  is  amended  by 
entries,  and  adding  2  entries 
Iphabetical  order  to  read 


Appendix  B  to 
Marine  Pollutants 


§172.101— List  of 


[Remove:] 


[Add:] 


Ih 


■  11a.  In  §172 

■  a.  In  paragra 
Provisions  15, 
are  revised:  Sp  ;cial 
133  are  removed 
145, 146, 147. 
156,  157,  159, 
added. 

■  b.  In  paragra 
Provisions  A5' 

■  c.  In  paragra 
revised;  in  Tat 
is  revised;  in  Table 
is  revised,  1  er  Irv 
are  added, anc 
Table  3,  Speci 

■  d.  In  paragrat) 
Provisions  N8: 

■  e.  In  paragra  ih 
Tank  Code  T2 
2  entries,  add 
2  entries. 

■  e.  In  paragraph 
Provision  TP3 

The  additions 
follows: 


§172.102     Spe4ial  provisions. 

*         * 


(c)  *  *  * 
Code/Special 


4.  If  a  material  is  not  listed  in  this 
appendix  and  meets  the  criteria  for  a  marine 
pollutant  as  provided  in  Chapter  2.10  of  the 
IMDG  Code,  "Guidelines  for  the 
Identification  of  Harmful  Substances  in 
Packaged  Form"  (incorporated  by  reference; 
see  §  171.7  of  this  subchapter),  the  material 
may  be  transported  as  a  marine  pollutant  in 
accordance  with  the  applicable  requirements 
of  this  subchapter. 

List  of  Marine  Pollutants 


5.  If  a  material  listed  in  this  appendix  does 
not  meet  the  criteria  for  a  marine  pollutant 
as  provided  in  Chapter  2.10  of  the  IMDG 
Code.  "Guidelines  for  the  Identification  of 
Harmful  Substances  in  Packaged  Form" 
(incorporated  by  reference;  see  §  171.7  of  this 
subchapter),  it  may  be  excepted  from  the 
requirements  of  this  subchapter  as  a  marine 
pollutant  if  that  exception  is  approved  by  the 
Associate  Administrator. 


S.  M.  P 

(1) 


(2) 


Alkylbenzenesulphonates,  branched  and  straight  chain 
Alkylphenols,  liquid,  n.o.s.  (including  C2-C12  homologues) 
Alkylphenols,  solid,  n.o.s.  (including  C2-C12  homologues) 


Chlorophenols.  liquid 
Chlorophenols.  solid 


Alkybenzenesulphonates,  branched  and  straight  chain  (excluding  C1 1-C13  straight  chain  or 
branched  chain  homologues) 


Decyl  acrylate 


02: 

c)(l).  Special 
JO,  52,  130,  132  and  134 
Provisions  7,  10  and 
;  and  Special  Provisions 
49,  150.151,  153,  155, 
60.  161  and  162  are 

h  (c)(2).  Special 
,  A55  and  A56  are  added. 
h{c){4),thetextis 
e  1,  Special  Provision  IB3 
2.  the  Table  heading 
is  removed,  4  entries 
1  entry  is  revised;  and  in 
1  Provision  1P8  is  added, 
h  (c)(5).  Special 
.  N84  and  N85  are  added. 

c)(7)(iii).  Portable 
is  amended  by  removing 
ifg  4  entries,  and  revising 

(c)(7)(viii),  Special 
is  revised, 
and  revisions  read  as 


Provisions 

*         * 


15    This  entry  applies  to  "Chemical 
kits"  and  "First  aid  kits"  containing  one 
or  more  compatible  items  of  hazardous 
materials  in  boxes,  cases,  etc.  that  are 
used  for  medical,  analytical,  diagnostic 
or  testing  purposes.  For  transportation 
by  aircraft,  materials  forbidden  for 
transportation  by  passenger  aircraft  or 
cargo  aircraft  may  not  be  included  in  the 
kits.  The  quantity  of  hazardous 
materials  in  any  inner  packaging  must 
not  exceed  the  limited  quantity  inner 
packaging  limits  specified  for  each 
hazardous  material  in  the  applicable 
limited  quantity  sections  (§  173.150 
through  §173.155,  and  §173.306)  in 
part  173  of  this  subchapter.  Each 
package  must  conform  to  the  packaging 
requirements  of  subpart  B  of  part  173 
and  must  not  exceed  30  kg  (66  lbs.) 
gross  weight.  Chemical  kits  and  first  aid 
kits  are  excepted  from  the  specification 
packaging  requirements  of  this 
subchapter  when  packaged  in 
combination  packagings.  Chemical  kits 
and  first  aid  kits  are  also  excepted  from 
the  labeling  and  placarding 
requirements  of  this  subchapter,  except 
when  offered  for  transportation  or 
transported  by  air.  Chemical  and  first 
aid  kits  may  be  transported  in 
accordance  with  the  consumer 
commodity  and  ORM  exceptions  in 


§  173.156,  provided  they  meet  all 
required  conditions.  Kits  that  are  carried 
on  board  transport  vehicles  for  first  aid 
or  operating  purposes  are  not  subject  to 
the  requirements  of  this  subchapter. 
***** 

30    Sulfur  is  not  subject  to  the 
requirements  of  this  subchapter  if 
transported  in  a  non-bulk  packaging  or 
if  formed  to  a  specific  shape  (for 
example,  prills,  granules,  pellets, 
pastilles,  or  flakes).  A  bulk  packaging 
containing  sulfur  is  not  subject  to  the 
placarding  requirements  of  subpart  F  of 
this  part,  if  it  is  marked  with  the 
appropriate  identification  number  as 
required  by  subpart  D  of  this  part. 
Molten  sulfur  must  be  marked  as 
required  by  §  172.325  oif  this  subchapter. 
*    '    *         *        *        * 

52    This  entry  may  only  be  used  for 
substances  that  do  not  exhibit  explosive 
properties  of  Class  1  (explosive)  when 
tested  in  accordance  with  Test  Series  1 
and  2  of  Class  1  (explosive)  in  the  UN 
Manual  of  Tests  and  Criteria,  Part  I 
(incorporated  by  reference;  see  §  171.7 
of  this  subchapter). 
***** 

130    For  other  than  a  dry  battery 
specifically  covered  by  another  entry  in 
the  §  172.101  Table,  "Batteries,  dry"  are 
not  subject  to  the  requirements  of  this 
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subchapter  when  they  are  securely 
packaged  and  offered  for  transportation 
in  a  memner  that  prevents  the  dangerous 
evolution  of  heat  (for  example,  by  the 
effective  insulation  of  exposed 
terminals)  and  protects  against  short 
circuits. 
***** 

132    This  entry  may  only  be  used  for 
uniform,  ammonium  nitrate-based 
fertilizer  mixtures,  containing  nitrogen, 
phosphate  or  potash,  meeting  the 
following  criteria:  (1)  Contains  not  more 
than  70%  ammonium  nitrate;  and  (2) 
Contains  not  more  than  0.4%  total 
combustible,  organic  material-calculated 
as  carbon  or  with  not  more  than  45% 
ammonium  nitrate  and  unrestricted 
combustible  material.  Fertilizers  within 
these  composition  limits  are  only 
subject  to  the  requirements  of  this 
subchapter  when  transported  by  aircraft 
or  vessel,  and  are  not  subject  to  the 
requirements  of  this  subchapter  if 
shown  by  a  trough  test,  as  specified  in 
the  UN  Manual  of  Tests  and  Criteria, 
Part  III,  sub-section  38.2  (incorporated 
by  reference;  see  §  171.7  of  this 
subchapter),  not  to  be  liable  to  self- 
sustaining  decomposition. 
***** 

134    This  entry  only  applies  to 
vehicles,  machinery  and  equipment 
which  are  powered  by  wet  batteries, 
sodium  batteries,  or  lithium  batteries 
and  which  are  transported  with  these 
batteries  installed.  Examples  of  such 
items  are  electrically-powered  cars, 
lawn  mowers,  wheelchairs  and  other 
mobility  aids.  A  self-propelled  vehicle 
which  also  contain  an  internal 
combustion  engine  must  be  consigned 
under  the  entry  "Vehicle,  flammable  gas 
powered"  or  "Vehicle,  flammable  liquid 
powered",  as  appropriate. 
*        *        *        *        *    ^ 

145  This  entry  applies  to 
formulations  that  neither  detonate  in  the 
cavitated  state  nor  deflagrate  in 
laboratory  testing,  show  no  effect  when 
heated  under  confinement,  exhibit  no 
explosive  power,  and  are  thermally 
stable  (self-accelerating  decomposition 
temperature  (SADT)  at  60  °C  (140  °F)  or 
higher  for  a  50  kg  (110.2  lbs.)  package). 
Formulations  not  meeting  these  criteria 
must  be  transported  under  the 
provisions  applicable  to  the  appropriate 
entry  in  the  Organic  Peroxide  Table  in 

§  173.225  of  this  subchapter. 

146  This  description  may  be  used 
for  a  material  that  poses  a  hazard  to  the 
environment  but  does  not  meet  the 
definition  for  a  hazardous  waste  or  a 
hazardous  substance,  as  defined  in 

§  171.8  of  this  subchapter,  or  any  hazard 
class  as  defined  in  Part  173  of  this 
subchapter,  if  it  is  designated  as 


environmentally  hazardous  by  the 
Competent  Authority  of  the  country  of 
origin,  transit  or  destination. 

147    This  entry  applies  to  non- 
sensitized  emulsions,  suspensions  and 
gels  consisting  primarily  of  a  mixture  of 
ammonium  nitrate  and  a  fuel  intended 
to  produce  a  Type  E  blasting  explosive 
only  after  further  processing.  The 
mixture  typically  has  the  following 
composition:  60 — 85%  ammonium 
nitrate;  5—30%  water;  2—8%  fuel; 
0.5 — 4%  emulsifier  or  thickening  agent; 
0 — 10%  soluble  flame  suppressants;  and 
trace  additives.  Other  inorganic  nitrate 
salts  may  replace  part  of  the  ammonium 
nitrate.  These  substances  may  not  be 
classified  and  transported  unless 
approved  by  the  Associate 
Administrator. 

149  When  transported  as  a  limited 
quantity  or  a  consumer  commodity,  the 
maximum  net  capacity  specified  in 

§  173.150(b)(2)  of  this  subchapter  for 
iimer  packagings  may  be  increased  to  5 
L  (1.3  gallons). 

150  This  description  may  be  used 
only  for  uniform  mixtures  of  fertilizers 
containing  ammonium  nitrate  as  the 
main  ingredient  within  the  following 
composition  limits: 

a.  Not  less  than  90%  ammonium 
nitrate  with  not  more  than  0.2%  total 
combustible,  organic  material  calculated 
as  carbon,  and  with  added  matter,  if 
any,  that  is  inorganic  and  inert  when  in 
contact  with  ammonium  nitrate;  or 

b.  Less  than  90%  but  more  than  70% 
ammonium  nitrate  with  other  inorganic 
materials,  or  more  than  80%  but  less 
than  90%  ammonium  nitrate  mixed 
with  Ccdcium  carbonate  and/or 
dolomite,  and  not  more  than  0.4%  total 
combustible,  organic  material  calculated 
as  carbon;  or 

c.  Ammonium  nitrate-based  fertilizers 
containing  mixtures  of  ammonium 
nitrate  and  ammonium  sulphate  with 
more  than  45%  but  less  than  70% 
ammonium  nitrate,  and  not  more  than 
0.4%  total  combustible,  organic  material 
calculated  as  carbon  such  that  the  sum 
of  the  percentage  of  compositions  of 
ammonium  nitrate  and  ammonium 
sulphate  exceeds  70%. 

151     If  this  material  meets  the 
definition  of  a  flammable  liquid  in 
§173.120  of  this  subchapter,  a 
FLAMMABLE  UQUID  label  is  also 
required  and  the  basic  description  on 
the  shipping  paper  must  indicate  the  • 
Class  3  subsidiary  hazard. 

153    The  following  applies  to 
aerosols: 

a.  Division  2.1  applies  when  the 
aerosol  is  flammable  according  to 
§  1 73.306(i)  of  this  subchapter. 


b.  Division  2.2  applies  when  the 
contents  of  the  aerosol  do  not  meet  the 
criteria  for  Division  2.1,  or  Division  2.3. 

c.  Division  2.3  gases  may  not  be  used 
in  an  aerosol  dispenser. 

d.  When  the  contents  are  classified  as 
Division  6.1  or  Class  8,  the  aerosol  must 
have  a  subsidiary  risk  of  Division  6.1  or 
Class  8. 

e.  Aerosols  with  contents  meeting  the 
criteria  for  PC  I  and  PC  II  for  Division 
6.1  or  Class  8  are  forbidden  for 
transportation. 

f.  Aerosols  must  meet  the  definition  of 
aerosols  in  §  171.8  of  this  subchapter. 

155  Fish  meal  or  fish  scrap  may  not 
be  transported  if  the  temperature  at  the 
time  of  loading  either  exceeds  35  °C  (95 
°F).  or  exceeds  5  °C  (41  °F)  above  the 
ambient  temperature,  whichever  is 
higher. 

156  Asbestos  that  is  immersed  or 
fixed  in  a  natural  or  artificial  binder 
material,  such  as  cement,  plastic, 
asphalt,  resins  or  mineral  ore,  or 
contained  in  manufactured  products  is 
not  subject  to  the  requirements  of  this 
subchapter. 

157  This  entry  includes  hybrid 
electric  vehicles  powered  by  both  an 
internal  combustion  engine  and  wet, 
sodium  or  lithium  batteries,  transported 
with  one  or  more  batteries  installed. 
Vehicles  containing  an  internal 
combustion  engine  must  be  described  as 
"Vehicle,  flammable  gas  powered," 
UN3166,  or  "Vehicle,  flammable  liquid 
powered,"  UN3166,  as  appropriate. 

159  This  material  must  be  protected 
from  direct  sunshine  and  kept  in  a  cool, 
well-ventilated  place  away  from  sources 
of  heat. 

160  This  entry  applies  to  articles 
that  are  used  as  life-saving  vehicle  air 
bag  inflators,  air  bag  modules  or  seat- 
belt  pretensioners  containing  Class  1 
(explosive)  materials  or  materials  of 
other  hazard  classes.  Air  bag  inflators 
and  modules  must  be  tested  in 
accordance  with  Test  series  6(c)  of  Part 
I  of  the  UN  Manual  of  Tests  and  Criteria 
(incorporated  by  reference;  see  §  171.7 
of  this  subchapter),  with  no  explosion  of 
the  device,  no  fragmentation  of  device 
casing  or  pressure  vessel,  and  no 
projection  hazard  or  thermal  effect  that 
would  significantly  hinder  fire-fighting 
or  other  emergency  response  efforts  in 
the  immediate  vicinity.  If  the  air  bag 
inflator  unit  satisfactorily  passes  the 
series  6(c)  test,  it  is  not  necessary  to 
repeat  the  test  on  the  air  bag  module. 

161     For  domestic  transport,  air  bag 
inflators,  air  bag  modules  or  seat  belt 
pretensioners  that  meet  the  criteria  for 
a  Division  1.4G  explosive  must  be 
transported  using  the  description, 
"Articles,  pyrotechnic  for  technical 
purposes,"  UNG431. 
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(incorporated  by  reference;  see  §'■171.7 
of  this  subchapter)  may  be  transported 
by  cargo  aircraft  if  approved  by  the 
Associate  Administrator  and  provided 
the  following  requirements  are  met: 

a.  The  cells  and  batteries  must  be 
transported  in  rigid  outer  packagings 
that  conform  to  the  requirements  of  Part 
178  of  this  subchapter  at  the  Packing 
Group  I  performance  level;  and 

b.  Each  cell  and  battery  must  be 
protected  against  short  circuiting,  must 
be  surrounded  by  cushioning  material 
that  is  non-combustible  and  non- 
conductive,  and  must  be  individually 
packed  in  an  inner  packaging  that  is 
placed  inside  an  outer  specification 
packaging. 

A56     Radioactive  material  with  a 
subsidiary  hazard  of  Division  4.2, 
Packing  Group  I,  must  be  transported  in 
Type  B  packages  when  offered  for 
transportation  by  aircraft.  Radioactive 
material  with  a  subsidiary  hazard  of 

Table  1.— IB  Codes  (IBC  Codes) 


Division  2.1  is  forbidden  from  transport 
on  passenger  aircraft. 

***** 

(4)  Table  1.  Table  2,  and  Table  3— IB 
Codes,  Organic  Peroxide  IBC  Code,  and 
IP  Special  IBC  Packing  Provisions. 
These  provisions  apply  only  to 
transportation  in  IBCs.  When  no  IBC 
code  is  assigned  in  the  §  172.101  Table 
for  a  specific  proper  shipping  name,  an 
IBC  may  be  authorized  when  approved 
by  the  Associate  Administrator.  When 
only  certain  types  of  IBCs  are  authorized 
in  Table  2  (IBC  Code  IB52),  alternative 
types  of  IBCs  may  be  authorized  when 
approved  by  the  Associate 
Administrator.  The  letter  "Z"  shown  in 
the  marking  code  for  composite  IBCs 
must  be  replaced  with  a  capital  code 
letter  designation  found  in 
§  178.702(a)(2)  of  this  subchapter  to 
specif}'  the  material  used  for  the  outer 
packaging.  Tables  1,  2,  and  3  follow: 


Authorized  IBCs 


Authorized  IBCs:  Metal  (31A,  31B  and  31N);  Rigid  plastics  (31H1  and  31H2);  Composite  (31HZ1  and 

31HA2,  31HB2,  31HN2,  31HD2  and  31HH2). 
Additional  Requirement:  Only  liquids  with  a  vapor  pressure  less  than  or  equal  to  110  kPa  at  50  =C  (1.1 

bar  at  122    F),  or  130  kPa  at  55  'C  (1.3  bar  at  131  =F)  are  authohzed,  except  tor  UN2672  (also  see 

Special  Provision  IPS  in  Table  3  for  UN2672). 


Table  2.— Organic  Peroxide  IBC  Code  (IB52) 


No. 


Organic  peroxide 


Type  of  Maximum  quantity  (li-        Control  tern-       Emergency 

IBC  ters)  perature  temperature 


REMOVE: 

Di-tert-butyl    peroxide,-   not    more  31 A 

than  52%  in  diluent  type  A.  31 HA1 
ADD: 


Dicumyl    peroxide,    less    than    or        31 A 
equal  to  100%.  31HA1 


Di-tert-butyl    peroxide,    not    more        31 A 
than  52%  on  diluent  type  B.  31HA1 


Peroxyacetic  acid,  with  not  more        31 A 
than  26%  hydrogen  peroxide.  31 HA1 


Peroxyacetic    acid,    type    F.    sta-       31 A 
bilized.  31HA1 


REVISE: 


Dicumyl    peroxide,    less    than    or        31 A 
equal  to  100%. 


1250 
1000 


1250 
1000 


1250 
1000 


1500 
1500 


1500 
1500 


2000 
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Table  2.— Organic  Peroxide  IBC  Code  (IB52)— Continued 


UN  No. 


Organic  peroxide 


Type  of         Maximum  quantity  (li-        Control  tem-       Emergency 
'BC  ters)  perature  temperature 


Table  3.— IP  Codes 


IP8  Ammonia  solutions  may  be  transported  in  rigid  or  composite  plastic  IBCs  (31  HI,  31 H2  and  31HZ1)  that  have  successfully  passed  without 
leakage  or  permanent  deformation,  the  hydrostatic  test  specified  in  §178.814  of  this  subchapter  at  a  test  pressure  that  is  not  less  than  1  5 
times  the  vapor  pressure  of  the  contents  at  55  °C  (131  "F). 


(5)  *  *  * 
Code/Special  Provisions 


N83    This  material  may  not  be 
transported  in  quantities  of  more  than 
11.5  kg  (25.4  lbs)  per  package. 

N84    The  maximum  quantity  per 
package  is  500  g  (1.1  lbs.). 


N85    Packagings  certified  at  the 
Packing  Group  I  performance  level  may 
not  be  used. 


(7)* 
(iii) 


*      * 
*      *      * 


Portable  Tank  Code  T23  ^ 

[Portable  tank  code  T23  applies  to  self-reactive  substances  of  Division  4.1  and  organic  peroxides  of  Division  5.2.] 


Min- 
imum        Minimum  shell 


UN  No  Hazardous  mate-       test         thickness  (mm-        Bottom  opening        Pressure-relief  Control  iPm™.ra       Fm»rn«n^  .om 

UN  NO.  ^jg|  p^gg         reference  steel)  requirements  requirements  Filling  limits        Control  tempera-      Eme^ncyjem- 


pres- 
sure 
(bar) 


See 


See 


See 


ture 


3119 


3120 


REMOVE: 

tert-Butyl 
peroxyacetate, 
not  more  than 
32%  In  diluent 
Type  B. 

Organic  peroxide 
Type  F,  solid, 
temperature 
controlled. 


4    §  1 78.274(d)(2)  ..     §  178.275(d)(3)  ..     §  178.275(g)(1)  ..    Not  more  than       +30  X  +35  X 

90%  at  59  °F 
;  (15  °C).  i 

4     §  178.274(d)(2)  ..     §  178.275(d)(3)  .      §  178.275(g)(1)  ..     Not  more  than       As  approved  by       As  approved  by 

90%  at  59  °F        Assoc.  Admin.         Assoc.  Admin 
(15  X). 


ADD: 


3109 


Dicumyl  per- 
oxide, less 
than  or  equal 
to  100%  in  dil- 
uent Type  B. 


4     §  178.274(d)(2)  ..     §  178.275(d)(3)  .      §  178.275(g)(1)    .     Not  more  than 

90%  at  59  °F 
(15  "C). 


3119 


tert-Butyl 
peroxyacetate, 
not  more  than 
32%  in  diluent 
Type  B. 


4     §  178.274(d)(2)  ..     §  178.275(d)(3)  ..     §  178.275(g)(1)  ..     Not  more  than       +30   C 

90%  at  59  °F 
(15  X). 


+35 'C 


3120 


Peroxyacetic 
acid,  distilled, 
stabilized,  not 
more  than  41%. 

Organic  peroxide 
Type  F,  solid, 
temperature 
controlled. 


4     §  178.274(d)(2)  ..     §  178  275(d)(3)         §  178.275(g)(1)  ..     Not  more  than       +30 'C  +35  »C 

90%  at  59  'F 
(15  X). 

4    §  1 78.274(d)(2)  .     §  178.275(d)(3)  ..     §  178  275(g)(1)  ..     Not  more  than       As  approved  by       As  approved  by 

90%  at  59   F        Assoc.  Admin  Assoc.  Admin 

(15  X). 


REVISE: 
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Portable  Tank  Code  T23— Continued 

[  'ortaWe  tank  code  T23  applies  to  self-reactive  substances  of  Division  4.1  and  organic  peroxides  of  Division  5.2] 


UN  No 


3110 


3119 


(viii)*  *  * 
Code/Special  provisions 


TP3     For 
elevated 
degree  of  fillin  i 
following 


Degree 


V 
Where: 
d,  is  the  density 

maximum 

during  traiisport 
d,  is  the  densit  y 

temperatu  :e 

the  materi  il 


■  12.  In  §172 
(a)(5)  and  (b) 
added  to  read 


Min- 


,_.       ..            .          ??»  .J^T     Tfi^^         Bottom  opening        Pressure-relief  rontmitPmopra-      Emeraencv  tern- 
Hazardous  mate-       test  '  ftiickness  mm-          rpauiremenls           reauirements           Fillina  limits        ^0"»o'  tempera-      tmergency  lem 
nal                 pres-  refererKe  steel)         requiremenis           requirements           niiing  iimns  j^^g  perature 

sure  See  .  . 

(bar) 


Oicumyl  peroxide 
less  than  r 
equal  to  100% 
wftti  inert  sol- 
Ids 

Maximum  quan- 
tity per  port- 
able tank 
2.000  kg. 


tert-Butyl 
peroxypivalate, 
not  more  than 
27%  in  diluent 
TypeB. 


4    §  178.274(d)(2)  ..    §  1 78.275(d)(3)  ..    §  178.275(g)(1)  ..     Not  more  than 

90%  at  59  "f 
(15  °C). 


4    §  178.274(d)(2)  ..    §  178.275(d)(3)        §  178.275(g)(1)  ..     Not  more  than 

90%  at  59  °F 
(15  X) 


than       +5''C  +10  °C 


materials  transported  under 
,  the  maximum 
is  determined  by  the 


temperatures, 


offilHng=  95-!- 


'f  y 


of  the  material  at  the 

mean  bulk  temperature 

and 

of  the  material  at  the 

in  degrees  Celsius  of 

during  filling;  and 


02,  paragraphs  (a)(2), 
ate  revised  and  (a)(6)  is 
is  follows: 


§  172.202    DesQription  of  hazardous 
material  on  shipping  papers. 

(a) 

(2)  The  hazatd  class  or  division 
number  prescribed  for  the  material,  as 
shown  in  Colu  mn  (3)  of  the  §  172.101 
Table.  Except  or  combustible  liquids, 
the  subsidiary  hazard  class(es)  or 
subsidiary  div  sion  number(s)  must  be 
entered  in  pari  intheses  immediately 
following  the  trimary  hazard  class  or 
division  numt  er.  The  words  "Class"  or 

'Division"  may  be  included  preceding 
the  primary  ai  d  subsidiary'  hazard  class 
or  division  nu  nbers.  The  hazard  class 
need  not  be  in  :luded  for  the  entry 

'Combustible  iquid,  n.o.s."; 


(5)  The  tota 
materials  covied 


quantity  of  hazardous 
by  the  description 


must  be  indicated  (by  mass  or  volume, 
or  by  activity  for  Class  7  materials)  and 
must  include  an  indication  of  the 
applicable  unit  of  measurement.  For 
example,  "200  kgs."  or  "50  L."  The 
following  provisions  also  apply: 

(i)  For  Class  1  materials,  the  quantity 
must  be  the  net  explosive  mass. 

(ii)  For  hazardous  materials  in  salvage 
packaging,  an  estimate  of  the  total 
quantity  is  acceptable. 

(iii)  The  following  are  excepted  from 
the  requirements  of  paragraph  (a)(5)  of 
this  section: 

(A)  Bulk  packages,  provided  some 
indication  of  the  total  quantity  is 
shown,  for  example,  "1  cargo  tank"  or 
"2  IBCs." 

(B)  Cylinders,  provided  some 
indication  of  the  total  quantity  is 
shown,  for  example,  "10  cylinders". 

(C)  Packages  containing  only  residue. 
(6)  The  number  and  type  of  packages 

must  be  indicated.  The  type  of  packages 
may  be  indicated  by  description  and  by 
packaging  specification  number  when 
applicable  (for  example.  "12  drums", 
"12  UN  lAl",  "15  40".  or  "2  UN  3Hl 
jerricans."  Abbreviations  may  be  used 
for  indicating  packaging  types  (for 
example,  cyl.  for  cylinder),  provided  the 
abbreviations  are  commonly  accepted 
and  recognizable. 

(b)  Except  as  provided  in  this  subpart, 
the  basic  description  specified  in 
paragraphs  (a)(1).  (2),  (3)  and  (4)  of  this 
section  must  be  shown  in  sequence  with 
no  additional  information  interspersed. 
For  example,  "Cyclobutvl 
chloroformate,  6.1,  (8,3)',  UN2744,  PC 
II".  Alteri^ively,  the  basic  description 
may  be  shown  with  the  identification 
(ID)  number  listed  first.  For  example, 


"UN2744,  Cyclobutyl  chloroformate, 
6.1,(8,  3),  PG  II." 


§172.203    [Amended] 

■  13.  In  §  172.203,  paragraphs  (i)(l), 
(i)(2),  (i)(3)  and  (i)(6)  are  removed  and 
paragraphs  (i)(4)  and  (i)(5)  are 
redesignated  (i)(l)  and  (i)(2), 
respectively. 

■  14.  In  §  1 72.301 .  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  172.301     General  marking  requirements 
for  non-bulk  packagings. 

(a)  *   *   * 

(1)  Except  as  otherwise  provided  by 
this  subchapter,  each  person  who  offers 
a  hazardous  material  for  transportation 
in  a  non-bulk  packaging  must  mark  the 
package  with  the  proper  shipping  name 
and  identification  number  (preceded  by 
"UN"  or  "NA,"  as  appropriate)  for  the 
material  as  shown  in  the  §  172.101 
Table.  Identification  numbers  are  not 
required  on  packagings  that  contain 
only  ORM-D  materials  or  limited 
quantities,  as  defined  in  §  171.8  of  this 
subchapter,  except  for  limited  quantities 
marked  in  accordance  with  the  marking 
requirements  in  §  J72.315. 
***** 

15.  In  §  172.312,  a  new  paragraph 
(c)(6)  is  added  to  read  as  follows: 

§172.312    Liquid  hazardous  materials  In 
non-bulk  packagings. 

*****( 

(c)  *   *   * 

(6)  Packages  containing  liquid 
infectious  substances  in  primary 
receptacles  not  exceeding  50  ml  (1.7 
oz.). 

■  16.  A  new  section  §  172.315  is  added 
to  read  as  follows: 
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§  1 72.31 5    Packages  containing  limited 
quantities. 

Except  as  otherwise  provided  in  this 
subchapter,  a  package  containing  a 
limited  quantity  of  hazardous  materials 
is  not  required  to  be  marked  with  the 
proper  shipping  name  provided  it  is 
marked  with  the  identification  (ID) 
number,  preceded  by  the  letters  "UN" 
or  "NA,"  as  applicable,  for  the  entry  as 
shown  in  the  §  172.101  Table,  and 
placed  within  a  square-on-point  border 
in  accordance  with  the  following: 

(a)  The  ID  number  marking  must  be 
durable,  legible  and  of  such  a  size 
relative  to  the  package  as  to  be  readily 
visible.  The  width  of  line  forming  the 
square-on-point  must  be  at  least  2  mm 
and  the  height  of  the  ID  number  must 
be  at  least  6  mm.  The  marking  must  be 
applied  on  at  least  one  side  or  one  end 
of  the  outer  packaging. 

(b)  When  two  or  more  hazardous 
materials  with  different  ID  numbers  are 
contained  in  the  package,  the  packaging 
must  be  marked  with  either  individual 
square-on-points  bearing  a  single  ID 
number,  or  a  single  square-on-point 
large  enough  to  include  each  applicable 
ID  number. 

■  17.  A  new  section  §172. 32  lis  added 
to  read  as  follows: 


© 


§  172.321    Air  eligibility  mark. 

(a)  General.  Except  as  otherwise 
specified  in  this  subchapter,  each 
person  who  offers  for  transportation  by 
aircraft  a  hazardous  material  in  a  non- 
bulk  package  must  mark  the  package  as 
required  by  this  section  to  indicate  that 
it  meets  the  applicable  requirements  for 
air  transport.  The  marking  is  a 
certification  that  the  person  offering  the 
package  for  transportation  has 
determined  that  it  meets  the  air 
transport  requirements  of  this 
subchapter;  such  as,  the  package  is 
authorized  and  properly  marked  and 
labeled,  its  contents  are  properly  classed 
and  within  quantity  limits  for  air 
transport,  and  it  conforms  to  all  relevant 
packaging  provisions  such  as  those 
pertaining  to  closures,  compatibility, 
pressure  differential,  and  use  of 
absorbent  materials. 

(b)  Location  and  design.  The  marking 
must — 

(1)  Be  placed  adjacent  to  the  markings 
prescribed  in  §  172.301(a); 

(2)  Be  durable,  legible  and  of  a  size 
relative  to  the  package  so  as  to  be 
readily  visible; 

(3)  Include  an  aircraft  within  a  circle 
and  may  include  the  words  "Air 
Eligible"  in  conjunction  with  the  mark, 
such  as: 


Air  Eligible 

(c)  Exceptions  from  the  air  eligibility 
mark.  The  air  eligibility  mark  is  not 
required  for — 

(1)  Packages  that  are  transported  in 
accordance  with  the  small  quantity 
exceptions  in  §  173.4  of  this  subchapter; 

(2)  Packages  that  contain  solid  carbon 
dioxide  (dry  ice)  and  no  other  materials 

,  subject  to  the  requirements  of  this 
subchapter; 

(3)  Except  when  overpacked, 
hazardous  materials  contained  in 
articles  that  are  not  required  to  be 
packaged  according  to  the  requirements 
of  this  subchapter. 

(4)  Cylinders,  except  for  those  which 
are  required  to  be  overpacked  or  placed 
in  an  outer  packaging,  in  which  case  the 
overpack  or  outer  packaging  must  be 
marked  with  the  air  eligibility  marking; 
and 

(5)  Packages  or  articles  which  are 
excepted  from  the  marking  requirements 
of  this  subchapter  (for  example,  non- 
spillable  batteries,  vehicles);  and 

(d)  Prohibited  display.  The  air 
eligibility  marking  may  not  appear  on  a 
package  containing  a  hazardous  material 
which  does  not  meet  the  requirements 
of  this  subchapter  for  air  transport. 
■  18.  In  §  172.411,  the  section  heading 
and  paragraphs  (b)  and  (d)  are  revised, 
and  new  paragraphs  (e)  and  (f)  are  added 
to  read  as  follows: 

§172.411  EXPLOSIVE  1.1, 1.2, 1.3, 1.4, 1.5 
and  1.6  labels,  and  EXPLOSIVE  Subsidiary 
label. 

***** 

(b)  In  addition  to  complying  with 
§  172.407,  the  background  color  on  the 
EXPLOSIVE  1.1,  EXPLOSIVE  1.2  and 
EXPLOSIVE  1.3  labels  must  be  orange. 
The  "**"  must  be  replaced  with  the 
appropriate  division  number  and 
compatibility  group  letter.  The 
compatibility  group  letter  must  be  the 
same  size  as  the  division  number  and 
must  be  shown  as  a  capitalized  Roman 
letter. 
***** 

(d)  In  addition  to  complying  with 
§  172.407,  the  background  color  on  the 
EXPLOSIVE  1.4.  EXPLOSIVE  1.5  and 
EXPLOSIVE  1.6  label  must  be  orange. 
The  "*"  must  be  replaced  with  the 
appropriate  compatibility  group.  The 
compatibility  group  letter  must  be 
shown  as  a  capitalized  Roman  letter. 
Division  nmnbers  must  measiue  at  least 
30  nun  (1.2  inches)  in  height  and  at  least 
5  mm  (0.2  inches)  in  width. 


(e)  An  EXPLOSIVE  subsidiary  label  is 
required  for  materials  identified  in 
Column  (6)  of  the  HMT  as  having  an 
explosive  subsidiary  hazard.  The 
division  number  or  compability  group 
letter  may  be  displayed  on  the 
subsidiary  hazard  label.  Except  for  size 
and  color,  the  EXPLOSIVE  subsidiary 
label  must  be  as  follows: 


(f)  The  EXPLOSIVE  subsidiary  label 
must  comply  with  §  172.407. 

■  19.  In  §  172.504,  paragraph  (g) 
introductory  text  is  revised  to  read  as 
follows: 

§172.504    General  placarding 
requirements. 

***** 

(g)  For  shipments  of  Class  1 
(explosive  materials)  by  aircraft  or 
vessel,  the  applicable  compatibility 
group  letter  must  be  displayed  on  the 
placards,  or  labels  when  applicable, 
required  by  this  section.  When  more 
than  one  compatibility  group  placard  is 
required  for  Class  1  materials,  only  one 
placard  is  required  to  be  displayed,  as 
provided  in  paragraphs  (g)(1)  through 
(g)(4)  of  this  section.  For  the  purposes 
of  paragraphs  (g)(1)  through  (g)(4),  there 
is  a  distinction  between  the  phrases 
explosive  articles  and  explosive 
substances.  Explosive  article  means  an 
article  containing  an  explosive 
substance;  examples  include  a 
detonator,  flare,  primer  or  fuse. 
Explosive  substance  means  a  substance 
contained  in  a  packaging  that  is  not 
contained  in  an  article;  examples 
include  black  powder  and  smokeless 
powder. 


PART  17a— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

■  20.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  44701;  49 
CFR  i.53. 
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■  21.  In  §173. 
Precedence  of 
the  table  and 


2\ 


in  the  paragraph  (b) 
1  lazard  Table,  the  title  of 
tl  e  first  three  entries  in 


3P  .. 
3  IP  . 

3  1112 


'Matenals  ol  Divisioi  4  i  other  than  self-reactive  substances  and  solid  desensitized  explosives,  and  matenals  of  Class  3  other  than  liquid  desensitized  explosives 

J  Denotes  an  impossi  ne  combination.  _.  „ .   ^     ,        /~         ■ 

•■For  pesticides  oniyjwnere  a  matonal  has  the  hazards  of  Class  3,  PacKing  Group  III,  and  Division  6  1,  Packing  Group  III,  thepnmary  hazard  is  Division  6.1.  Packing  Group  I 


■  22.  In  §173. 
revised  to  read 


2jl ,  paragraph  (f)(3)(ii)  is 
as  follows: 


§  1 73.21     Forbiqden  materials  and 
packages. 


(f)  *    *   * 

(3)*    *    * 

(ii)  For  transportation 
shipments  are 
with  the  contrcu 
requirements  i 
IMDG  Code  (in 
sec  §  171.7  of  tlis  s 


■  23.  In  §173 
revised  to  read 


21 


paragraph  {a)(4)  is 
as  follows: 


§  173.22    Shippi  ir  s  responsibility. 


(a)* 


o 


forsc 


(4)  For  a  DO 
standard  packa^ 
requirements 
subchapter,  a 
functions 
into  compliantJR 
of  this  subcha 
packaging 
distributor  (for 
closures  cons! 
manufacturer'f 
accordance  wi 
subchapter 


■  24.  In  §173. 
are  revised  to 


§173.24    Genet  Jl 
packagings  and 


(b)  Each  pac 
shipment  of 
this  subchapte ' 
constructed, 
contents  so^lin 
under 


transportation 
(1)  Except  as 
this  subchapte' 
identifiable  (without 
instruments)  n  i 
materials  to  th 


Precedence  of  Hazard  Table  are  revised 
to  read  as  follows: 


Precedence  of  Hazard  Table 

[Hazard  class  or  division  and  packing  group] 


§  173.2a    Classification  of  a  material  having 
more  than  one  hazard. 

***** 

(b)*  *  * 


42 


43 


43 
4.3 

4.3 


51 
I' 


51 
II' 


5.1 
III' 


61, 
I  dermal 


6.1, 
I  oral 


3 

3 

6.1 


3 
3 

61 


6.1 
II 


6.1 
III 


3  ; 

3 
6.1 


8, 
I  liquid 


8. 
I  solid 


8, 
II  liquid 


8.1 
II  solid 


8, 
I  liquid 


8, 
,  solid 


by  vessel, 
uthorized  in  accordance 
temperature 
Chapter  7.7  of  the 
;orporated  by  reference: 
ubchapter). 


Specification  or  UN 
ing  subject  to  the 
part  178  of  this 
on  must  perform  all 
necefsar\'  to  bring  the  package 
with  parts  173  and  178 
or.  as  identified  by  the 
manlufacturer  or  subsequent 
example,  applying 
^ent  with  the 
closure  instructions)  in 
§178.2  of  this 


1* 


h 


M.  paragraphs  (b)  and  (f) 
I  jad  as  follows: 


requirements  for 
packages. 


age  used  for  the 
hazardous  materials  under 

shall  be  designed, 
n^intained,  filled,  its 
ited,  and  closed,  so  that 
conditiflis  nonnallv  incident  to 


otherwise  provided  in 
there  will  be  no 
the  use  of 

lease  of  hazardous 
environment: 


(2)  The  effectiveness  of  the  package 
will  not  be  substantially  reduced;  for 
example,  impact  resistance,  strength, 
packaging  compatibility,  etc.  must  be 
maintained  for  the  minimum  and 
maximum  temperatures,  changes  in 
humidity  and  pressure,  and  shocks, 
loadings  and  vibrations,  normally 
encountered  during  transportation: 

(3)  There*will  be  no  mixture  of  gases 
or  vapors  in  the  package  which  could, 
through  any  credible  spontaneous 
increase  of  heat  or  pressure, 
significantly  reduce  the  effectiveness  of 
the  packaging; 

(4)  There  will  be  no  hazardous 
material  residue  adhering  to  the  outside 
of  the  package  during  transport. 
***** 

(f)  Closures.  (1)  Closures  on 
packagings  shall  be  so  designed  and 
closed  that  under  conditions  (including 
the  effects  of  temperature,  pressure  and 
vibration)  normally  incident  to 
transportation — 

(i)  E.xcept  as  provided  in  paragraph  (g) 
of  this  section,  there  is  no  identifiable 
release  of  hazardous  materials  to  the 
environment  from  the  opening  to  which 
the  closure  is  applied;  and 

(ii)  The  closure  is  leakproof  and 
secured  against  loosening.  For  air 
transport,  stoppers,  corks  or  other  such 
friction  closures  must  be  held  in  place 
by  positive  means. 

(2)  Except  as  otherwise  provided  in 
this  subchapter,  a  closure  (including 
gaskets  or  other  closure  components,  if 
any)  used  on  a  specification  packaging 
must  conform  to  all  applicable 
requirements  of  the  specification  and 
must  be  closed  in  accordance  with 
information,  as  applicable,  provided  by 
the  manufacturer's  notification  reqiured 
by  §  178.2  of  this  subchapter. 
***** 

■  25.  In  173.25.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  173.25    Authorized  packagings  and 
overpacks. 

(a)  *   *   * 


(2)  The  overpack  is  marked  with  the 
proper  shipping  name  and  identification 
number,  the  air  eligibility  marking, 
when  applicable,  and  is  labeled  as 
required  by  this  subchapter  for  each 
hazardous  material  contained  therein, 
unless  markings  and  labels 
representative  of  each  hazardous 
material  in  the  overpack  are  visible. 
***** 

■  26.  In  §  173.27,  paragraph  (c)  is 
revised,  and  a  new  paragraph  (i)  is  added 
to  read  as  follows: 

§  173.27    General  requirements  for 
transportation  by  aircraft. 

***** 

(e)  Absorbent  materials.  Except  as 
otherwise  provided  in  this  subchapter, 
liquid  hazardous  materials  of  Class  3,  4, 
or  8,  or  Division  5.1,  5.2  or  6.1  that  are 
packaged  and  offered  for  transport  in 
glass,  earthenware,  plastic  or  metal 
inner  packagings  must  be  packaged 
using  absorbent  material  as  follows: 

(1)  Packing  Group  I  liquids  on 
passenger  aircraft  must  be  packaged 
using  materials  capable  of  absorbing  the 
entire  contents  of  the  inner  packagings. 

(2)  Packing  Group  I  liquids  on  cargo 
aircraft,  and  Packing  Group  II  liquids 
including  Division  5.2  liquids  on 
passenger  and  cargo  aircraft,  must  be 
packaged  using  a  sufficient  quantity  of 
absorbent  material  to  absorb  the  entire 
contents  of  any  one  of  the  inner 
packagings  containing  such  liquids. 
When  the  inner  packagings  are  of 
different  sizes  and  quantities,  sufficient 
absorbent  material  must  be  used  to 
absorb  the  entire  contents  of  the  inner 
packaging  with  the  greatest  volume  of 
liquid. 

(3)  When  absorbent  materials  are 
required  and  the  outer  packaging  is  not 
liquid  tight,  a  means  of  containing  the 
liquid  in  the  event  of  a  leakage  must  be 
provided  in  the  form  of  a  leakproof 
liner,  plastic  bag  or  other  equally 
efficient  means  of  containment. 
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(4)  Absorbent  material  must  not  react 
dangerously  with  the  liquid  (see 
§§173.24  and  173.24a.). 

(5)  Absorbent  material  is  not  required 
if  the  inner  packagings  are  so  protected 
that  they  are  unlikely  to  break  and  leak 
their  contents  from  the  outer  packaging 
under  normal  conditions  of 
transportation. 
***** 

(i)  Air  eligibility  marking.  Each 
person  who  offers  for  transportation  a 
hazardous  material  by  aircraft  must 
mark  the  packages  containing  the 
hazardous  materials  with  an  air 
eligibility  mark  as  specified  in  §  172.321 
of  this  subchapter. 

■  27.  In  §  173.62,  the  following  changes 
are  made: 

■  a.  In  paragraph  (b),  in  the  Explosives 
Table,  a  new  entry  is  added  in 
appropriate  numerical  order;  and 

■  b.  In  paragraph  (c),  in  the  Table  of 
Packing  Methods,  in  the  first  column,  for 
the  packing  instruction  entry  112(b),  in 
the  last  sentence,  the  wording  "3.  For  UN 
0222  and  UN  0223"  is  removed  and  "3. 
For  UN  0222"  is  added  in  its  place. 

■  The  new  entry  to  be  added  to  the 
paragraph  (b)  Explosives  Table  reads  as 
follows: 

§  1 73.62    Specific  packaging  requirements 
for  explosives. 


(b) 


Explosives  Table 


ID  No. 


PI 


UN0503 


135 


■  28.  In  §173. 11 5,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

§173.115    Class  2,  Divisions  2.1, 2.2,  and 
2.3 — Definitions. 

***** 

(d)  Non-liquefied  compressed  gas.  A 
gas,  which  when  packaged  under 
pressure  for  transportation  is  entirely 
gaseous  at  -  50  °C  { -  58  °F)  with  a 
critical  temperature  less  than  or  equal  to 
-  50  °C  ( -  58,  °F),  is  considered  to  be  a 
non-liquefied  compressed  gas. 

(e)  Liquefied  compressed  gas.  A  gas, 
which  when  packaged  under  pressure 
for  transportation  is  partially  liquid  at 
temperatures  above  -  50  °C  ( -  58  °F),  is 
considered  to  be  a  liquefied  compressed 
gas.  A  liquefied  compressed  gas  is 
further  categorized  as  follows: 

(1)  High  pressure  liquefied  gas  which 
is  a  gas  with  a  critical  temperature 


between  -  50  °C  ( -  58  °F)  and  +  65  °C 
(149  °F),  and 

(2)  Low  pressure  liquefied  gas  which 
is  a  gas  with  a  critical  temperature 
above  +  65  °C  (149  °F). 
*****. 

■  29.  In  §  173.152,  paragraphs  {b)(2)  and 
(b)(4)(ii)  are  revised  to  read  as  follows: 

§  1 73.1 52    Exceptions  for  Division  5.1 
(oxidizers)  and  Division  5.2  (organic 
peroxides). 


(b)  *  *  * 

(2)  For  oxidizers  in  Packing  Group  III, 
inner  packagings  not  over  5  L  (1.3 
gallons)  net  capacity  each  for  liquids  or 
not  over  5.0  kg  (11  lbs)  net  capacity  each 
for  solids,  and  packed  in  strong  outer 
packagings. 
*        *        *        *        * 

(4)  *    *    * 

(ii)  The  flammable  liquid  component 
must  be  packed  in  iimer  packagings  not 
over  5  L  (1.3  gallons)  net  capacity  each 
for  Packing  Group  II  or  III  liquid;  and 
***** 

■  30.  In  §  173.153,  in  paragraph  (b) 
introductory  text,  a  irew  first  sentence  is 
added,  and  paragraph  (b)(1)  is  revised  to 
read  as  follows: 

§  1 73.1 53    Exceptions  for  Division  6.1 
(poisonous  materials). 

***** 

(b)  Limited  quantities  of  Division  6.1 
materials.  The  exceptions  in  this 
paragraph  do  not  apply  to  poison-by- 
inhalation  materials.  *   *   * 

(1)  For  poisonous  liquids  in  Packing 
Group  III,  inner  packagings  not  over  5 

L  (1.3  gallons)  net  capacity  each,  packed 
in  strong  outer  packagings;  and 
***** 

■  31.  In  §  173.154,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  173.154    Exceptions  for  Class  8 
(corrosive  materials). 

***** 

(b)  *  *  * 

(2)  For  corrosive  materials  in  Packing 
Group  III,  in  inner  packagings  not  over 
5.0  L  (1.3  gallons)  net  capacity  each  for 
liquids,  or  not  over  5.0  kg  (11  lbs)  net 
capacity  each  for  solids,  and  packed  in 
strong  outer  packagings. 
***** 

■  32.  In  §  173.159,  in  paragraph  (a),  a 
second  sentence  is  added,  and  a  new 
paragraph  (d)(4)  is  added  to  read  as 
follows: 

§  1 73.1 59    Batteries,  wet. 

(a)  *   *   *  For  transportation  by 
aircraft,  the  packaging  for  wet  cell 
batteries  must  incorporate  an  acid-or 
alkali-proof  liner,  or  include  a 


supplementary  packaging  with 
sufficient  strength  and  adequately 
sealed  to  prevent  leakage  of  electrolyte 
fluid  in  the  event  of  spillage. 

***** 

(d)*  *  * 

(4)  At  a  temperature  o'f  55  °C  (131  °F), 
the  battery  must  not  contain  any 
unabsorbed  free-flowing  liquid,  and 
must  be  designed  so  that  electrolyte  will 
not  flow  from  a  ruptured  or  cracked 
case. 


■  33.  Section  173.161  is  revised  to  read 
as  follows: 

§  173.161    Chemical  kits  and  first  aid  kits. 

(a)  Chemical  kits  and  First  aid  kits 
must  conform  to  the  following 
requirements: 

(1)  The  kits  may  only  contain 
hazardous  materials  for  which 
packaging  exceptions  are  provided  in 
column  8(A)  die  §  172.101  Table  of  diis 
subchapter. 

(2)  The  kits  must  be  packed  in  a 
strong  outer  packaging  conforming  to 
the  packaging  requirements  of  subpart  B 
of  this  subchapter. 

(3)  The  kits  must  include  sufficient 
absorbent  material  to  completely  absorb 
the  contents  of  any  liquid  hazardous 
materials  contained  in  the  kits.  The 
contents  must  be  separated,  placed,  or 
packed,  and  closed  with  cushioning 
material  to  protect  them  from  damage. 

(4)  The  contents  of  the  kits  must  be 
packed  so  there  will  be  no  possibility  of 
the  mixture  of  contents  causing 
dangerous  evolution  of  heat  or  gas. 

(5)  The  packing  group  assigned  to  the 
kits  as  a  whole  must  be  the  most 
stringent  packing  group  assigned  to  any 
individual  substance  contained  in  the 
kits. 

(6)  Inner  receptacles  containing 
hazardous  materials  within  the  kits 
must  not  contain  more  than  250  ml  for 
liquids  or  250  g  for  solids  per 
receptacle. 

(7)  The  total  quantity  of  hazardous 
materials  in  any  one  outer  package  must 
not  exceed  either  10  L  or  10  kg. 

(b)  Chemical  kits  and  First  aid  kits  are 
excepted  from  the  specification 
packaging  requirements  of  this 
subchapter.  Chemical  kits  and  First  aid 
kits  are  also  excepted  from  the  labeling 
requirements  of  this  subchapter  except 
when  off^ered  for  transportation  or 
transported  by  air.  In  addition. 
Chemical  kits  and  First  aid  kits  are  not 
subject  to  subpart  F  of  part  1 72  of  this 
subchapter  (Placarding),  part  174 
(Carriage  by  rail)  of  this  subchapter 
except  §  174.24  (Shipping  papers),  and 
part  177  (Carriage  by  highway)  of  this 
subchapter  except  §  177.817  (Shipping 
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34.  In  §  173. k66,  paragraphs  (b),  (c), 
(d)(2).  (e)  intnductory  text  and  (f)  are 
revised;  paragaph  (d)(3)  is  redesignated 
as  paragraph  (d)(4)  and  revised:  and  new 
paragraphs  (d  (3),  (d)(5),  and  {e)(5)  are 
added  to  read  as  follows: 
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.  An  air  bag  inflator. 
.  or  seat-belt  pretensioner 
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required  to  be  submitted  for  further 
examination  or  approval. 

(3)  An  air  bag  module  containing  an 
inflator  that  has  previously  been 
approved  as  a  Division  2.2  material  is 
not  required  to  be  submitted  for  further 
examination  to  be  reclassed  as  a  Class 
9  material. 

(4)  Shipments  for  recycling.  When 
offered  for  domestic  transportation  by 
highway,  rail  freight,  cargo  vessel  or 
cargo  aircraft,  a  serviceable  air  bag 
module  or  seat-belt  preteijsioner 
removed  from  a  motor  vehicle  that  was 
manufactured  as  required  for  use  in  the 
United  States  may  be  offered  for 
transportation  and  transported  without 
compliance  with  the  shipping  paper 
requirement  prescribed  in  paragraph  (c) 
of  this  section.  However,  the  word 
"Recycled"  must  be  entered  on  the 
shipping  paper  immediately  after  the 
basic  description  prescribed  in 

§  172.202  of  this  subchapter.  No  more 
than  one  device  is  authorized  in  the 
packaging  prescribed  in  paragraph 
(e)(1),  (2)  or  (3)  of  this  section.  The 
device  must  be  cushioned  and  secured 
within  the  package  to  prevent 
movement  during  transportation. 

(5)  Until  October  1,  2005,  approved 
"Air  bag  inflators,  compressed  gas,  or 
Air  bag  modules,  compressed  gas  or 
Seat-belt  pretensioners,  compressed 
gas,"  UN3353,  packaged  in  a  non- 
specification  packaging  before  October 
1.  2003,  may  be  transported  or  offered 
for  domestic  transportation  when 
described,  marked,  and  labeled  as  a 
Division  2.2  material  in  accordance  with 
the  HMR  in  effect  on  September  30, 
2003. 

(e)  Packagings.  Rigid,  outer 
packagings,  meeting  the  general 
packaging  requirements  of  part  173.  and 
the  packaging  specification  and 
performance  requirements  of  part  178  of 
this  subchapter  at  the  Packing  Group  III 
performance  level  are  authorized.  The 
packagings  must  be  designed  and 
constructed  to  prevent  movement  of  the 
articles  and  inadvertent  operation. 
***** 

(5)  Packagings  specified  in  the 
approval  document  issued  by  the 
Associate  Administrator  in  accordance 
with  paragraph  (e)  of  this  section  are 
also  authorized. 

(f)  Labeling.  Notwithstanding  the 
provisions  of  §  172.402  of  this 
subchapter,  each  package  or  handling 
device  must  display  a  CLASS  9  label. 
Additional  labeling  is  not  required 
when  the  package  contains  no 
hazardous  materials  other  than  the 
devices. 

■  35.  In  §  173.185,  paragraph  (e)(4)  is 
revised,  paragraph  (e)(5)  is  removed  and 


reserved,  paragraph  (e)(7)  is  revised,  and 
a  new  paragraph  (k)  is  added  to  read  as 
follows: 

§  173.185    Lithium  batteries  and  cells. 

***** 

(e)  *   *   * 

(4)  Authorized  outer  packagings:  rigid 
outer  packagings  that  conform  to  the 
general  packaging  requirements  of  part 
173  and  the  packaging  specification  and 
performance  requirements  of  part  1 78  of 
this  subchapter  at  the  Packing  Group  II 
performance  level.  Cells  and  batteries 
must  be  packed  in  such  a  manner  as  to 
effectively  prevent  short  circuits 
through  the  use  of  inner  packagings. 
dividers,  or  other  suitable  means. 

(5)  [Reserved] 
***** 

(7)  Except  as  provided  in  paragraph 
(h)  of  this  section,  cells  and  batteries 
with  a  liquid  cathode  containing  sulfur 
dioxide,  sulfuryl  chloride  or  thionyl 
chloride  may  not  be  offered  for 
transportation  or  transported  if  any  cell 
has  been  discharged  to  the  extent  that 
the  open  circuit  voltage  is  less  than  two 
volts,  or  is  less  than  two-thirds  of  the 
voltage  of  the  fully  charged  cell, 
whichever  is  less. 
***** 

(k)  Batteries  employing  a  strong, 
impact-resistant  outer  casing  and 
exceeding  a  gross  mass  of  12  kg  (26.5 
lbs.),  and  assemblies  of  such  batteries, 
may  be  packed  in  strong  outer 
packagings,  in  protective  enclosures  (for 
example,  in  fully  enclosed  wooden 
slatted  crates)  or  on  pallets.  Batteries 
must  be  secured  to  prevent  inadvertent 
movement,  and  the  terminals  may  not 
support  the  weight  of  other 
superimposed  elements.  Batteries 
packaged  in  this  manner  may  only  be 
transported  by  cargo  aircraft  and  must 
be  approved  by  the  Associate 
Administrator. 

§173.216    [Amended] 

Ji  36.  In  §  173.216,  paragraph  (b)  is 
removed  and  reserved. 
■  37.  In  §173.218,  paragraph  (a) 
introductory  text  is  revised  and 
paragraph  (b)  is  removed  and  reserved  to 
read  as  follows: 

§  1 73.21 8    Fish  meal  or  fish  scrap. 

(a)  Except  as  provided  in  Column  (7) 
of  the  HMT  in  §  1 72. 1 01  of  this 
subchapter,  fish  meal  or  fish  scrap, 
containing  at  least  6%,  but  not  more 
than  12%  water,  is  authorized  for 
transportation  by  vessel  only  when 
packaged  as  follows: 
***** 

(b)  [Reserved] . 


■  36.  In  §  173.220.  paragraph  (a)(2)  is 
revised;  in  paragraph  (c),  die  first 
sentence  is  revised;  paragraph  (e)  is 
redesignated  as  paragraph  (f);  and  a  new 
paragraph  (e)  is  added  to  read  as  follows: 

§  1 73.220    Internal  combustion  engines, 
self-propelled  vehicles,  mechanical 
equipment  containing  internal  combustion 
engines,  and  battery  powered  vehicles  or 
equipment. 

(a)*  *  * 

(2)  It  is  equipped  with  a  wet  electric 
storage  battery  other  than  a  non- 
spillable  battery,  or  with  a  sodium  or 
lithium  battery;  or 
***** 

(c)  Battery  powered  or  installed. 
Batteries  must  be  securely  installed,  and 
wet  batteries  fastened  in  an  upright 
position.  *   *   * 
***** 

(e)  Additional  requirements  for 
internal  combustion  engines  and 
vehicles  with  certain  electronic 
equipment  when  transported  by  aircraft 
or  vessel.  When  an  internal  combustion 
engine  that  is  not  installed  in  a  vehicle 
or  equipment  is  offered  for 
transportation  by  aircraft  or  vessel,  all 
fuel,  coolant  or  hydraulic  systems 


remaining  in  the  engine  must  be  drained 
as  far  as  practicable,  and  all 
disconnected  fluid  pipes  that  previously 
contained  fluid  must  be  sealed  with 
leak-proof  caps  that  are  positively 
retained.  When  offered  for 
transportation  by  aircraft,  vehicles 
equipped  with  theft-protection  devices, 
instilled  radio  communications 
equipment  or  navigational  systems  must 
have  such  devices,  equipment  or 
systems  disabled. 
***** 

■  39.  A  new  §  173.223  is  added  to  read 
as  follows: 

§173.223    Musk  xylene. 

(a)  Packagings  for  "Musk  xylene"  or 
"5-tert-Butyl-2.4,6-trinitro-m-xylene," 
when  offered  for  transportation  or 
transported  by  rail,  highway,  or  vessel, 
must  conform  to  the  general  packaging 
requirements  of  subpart  B  of  part  173, 
and  to  the  requirements  of  part  1 78  of 
this  subchapter  at  the  Packing  Group  III 
performance  level  and  may  only  be 
transported  in  the  following  packagings: 

(1)  Fiberboard  box  {4G)  with  a  single 
inner  plastic  bag,  and  a  maximum  net 
mass  of  not  more  than  50  kg  (110  lbs). 

Self-Reactive  Materials  Table 


(2)  Fiberboard  box  (4G)  or  fiber  drum 
(IG),  with  a  plastic  inner  packaging  not 
exceeding  5  kg  (11  lbs),  and  a  maximum 
net  mass  of  not  more  than  25  kg  (55  lbs). 

(3)  Fiber  drum  (IG),  and  a  maximum 
net  mass  of  not  more  than  50  kg  (1 10 
lbs),  that  may  be  fitted  with  a  coating  or 
lining. 

(b)  [Reserved] 

■  40.  In  §  173.224,  in  paragraph  (b)(4), 
the  fourth  sentence  is  revised;  in  the 
table  following  paragraph  (b)(7),  5  entries 
are  removed,  9  entries  are  added,  and  1 
entry  is  revised  in  appropriate 
alphabetical  order;  and  in  the  "NOTES" 
immediately  following  the  Table,  a  new 
Note  "4"  is  added  in  appropriate 
numerical  order  to  read  as  follows: 

§  173.224    Packaging  and  control  and 
emergency  temperatures  for  self-reactive 
materials. 

***** 

(b)*  *  * 

(4)  *   *   *  Bulk  packagings  are 
authorized  as  specified  in  §  173.225(e) 
for  Type  F  self-reactive  substances. 


(7) 


Self-reactive  substance 
<1) 


Identification     Concentra- 
No.  tion  (%) 


(2) 


(3) 


Packing 
method 


(4) 


Control  tern-     ■-_ 
perature-        Emergency       ^ 
(°C)  temperature      "'"'«5» 


(5) 


(6) 


(7) 


[REMOVE:] 

Benzene-1 ,3-disulphohydrazide,  as  a  paste  

Benzene  sulphohydrazide  

2-Diazo-1-Naphthol-4-sulpliochloride  

2-Diazo-1-Naphthol-5-sulphochloride  

Diphenyloxide-4,4'-disulphohydrazide  

[ADD:] 

*  • 

Benzene- 1,3-dlsulphonylhydra2ide,  as  a  paste 

Benzene  sulphohydrazide  

2-Diazo-1-Naphthol  sulphonic  acid  ester  mixture  ... 

2-Diazo-1-Naphthol-4-sulphonyl  chloride  

2-Diazo-1-Naphthol-5-sulphonyl  chloride  

2,5-Dibutoxy-4-(4-morpholinyl)-Benzenediazonium, 
tetrachlorozincate  (2:1) 


2,5-Diethoxy-4-(4-morpholinyl)-t»enzenediazonium  sulphate 

*  •  . 
4-(Dimethylamino)-benzenediazonium  trichlorozincate  (-1)  .. 

Diphenyloxide-4,4'-disulphonylhydrazide 

*  •  » 

[REVISE:] 

2,2'-Azodi(isobutyronifrile)  as  a  water  based  paste  


3226 
3226 
3222 
3??? 
3226 

52 

100 
100 
100 
100 

OP7 
OP7 
OPS 
OP5 
0P7 

• 

3226 
3226 

* 

52 
100 

OP7 
0P7 

• 

3226 
3??? 
3222 

* 

<100 
100 
100 

OP7 
OPS 
OPS 

3228 

100 

OP8 

• 

3226 

• 

100 

0P7 

• 

3228 

* 

100 

6P8 

• 

3226 

• 

100 

OP7 

3224 


<50 


0P6 


45036 


Notes: 

*  *  * 

4.  This  entry 
of  2-diazo-l-na 
2-diazo-l-na 


phlh 


■  41.  In  §173 
revised:  in  the 
entry  is  remo\  e 
and  21  entries 
alphabetical 
immediately 
"9"  is  revised 
and  "28"  are 
numerical 


225,  paragraph  (b)(6)  is 
Organic  Peroxide  Table,  1 
d,  9  entries  are  added, 
are  revised  in  appropriate 
drder:  in  the  "Notes" 
allowing  the  Table,  Note 
and  two  new  notes,  "27" 
dded  in  appropriate 
;  in  paragraph  (e)(3)(xii). 


ore  er 


Tecl  inical  name 


(1) 


[REMOVE] 
Peracetic  acid  wl#i  not  more  than  20%  hy- 
drogen peroxld( 


[ADD:] 


lert-Butyl  peroxyn  jodecanoate  [as  a  stable    UN3119 
dispersion  in  wi  ter]. 


Peroxyacetic  acic 

hydrogen 
Peroxyacetic  acic 

hydrogen 
Peroxyacetic  acn 

oxide. 


pero)  ide 


pero)  ide 


Peroxyacetic  aci 
bilized 


[REVISE] 
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pplies  to  mixtures  of  esters 
hthol-4-sulphonic  acid  and 
ol-5-sulphonic  acid. 


the  last  sentence  is  revised;  and 
paragraph  (e)(5)  is  revised  to  read  as 
follows: 

§  1 73.225    Packaging  requirements  and 
other  provisions  for  organic  peroxides. 

***** 

(b)*  *  * 

(6)  Packing  method.  Column  6 
specifies  the  highest  packing  method 
(largest  packaging  capacity)  authorized 
for  the  organic  peroxide.  Lower 
numbered  packing  methods  (smaller 
packaging  capacities)  are  also 
authorized.  For  example,  if  OPS  is 
specified,  then  OP2  and  OPl  are  also 

Organic  Peroxide  Table 


authorized.  The  designation  "IBC" 
means  Special  Provision  IB52  in 
§  172.102  of  this  subchapter  applies. 
The  designation  "Bulk"  means 
paragraph  (e)  of  this  section  applies. 
When  an  IBC  or  bulk  packaging  is 
authorized  and  meets  the  requirements 
of  paragraph  (e)  of  this  section,  lower 
control  temperatures  than  those 
specified  for  non-bulk  packagings  may 
be  required.  The  Table  of  Packing 
Methods  in  paragraph  (d)  of  this  section 
defines  the  non-bulk  packing  methods. 


(8)* 


ID  No 
(2)  (3) 


Con- 
centration 
(mass  %) 


Diiuent  (mass  %) 

A  B  I 

(4a)      (4b)      (4c) 


Water         Packing  meth- 
(mass  %)  od 


Temperature  (°C) 


(5) 


(6) 


Control 
(7a) 


Emergency 
(7b) 


Notes 
(8) 


UN3109 


dicartxjnate UN3115 


Di-tert-butyl  pero)^de 
Dlisopropyl  perox' 

Di-n-Propyl  perox  dicarbonate  UN3113 

Di-(3,5,5-trimethyfiexanoyl)  peroxide  UN3119 


wfth  not  more  than  20%    Exempt  . 

de. 

with  not  more  than  26%     UN3109 

ie 

with  7%  hydrogen  per-    UN3107 


I,   distilled,   Type   F,   sta-     UN3119 


tert-Butyl  hydrop<  roxide  UN3109 


tert-Butyl  peroxyi  cetate  UN3109 


tert-Butyl  peroxy.  cetate  UN3109 


tert-Butyl  peroxy  leodecanoate  [as  a  stable    UN31 1 7 
dispersion  in  w  aterj. 


tert-Butyl  peroxyrjeodecanoate  UN3119 

tert-Butyl  peroxy-b,5.5-  trimethylhexanoate       UN3109 


<42     

<32       >68     

<28       >72     

<100     

<38       >62     

<6     

<17     

<36     : 

<41     

•  * 

<72     

<32       >68     

<32     >68 

<52     

*  * 

<32       >68     

<32       >68     


OPS.  IBC 


-5 


Bulk 
0P7 
0P3 
Bulk 


-15 


-25 


-5 


>60    Exempt  ... 

OPS,  IBC 

>15    OPS  


Bulk 


-t-30 


>28    OPS,  IBC,  Bulk 

OPS,  IBC  

OPS  


OPS,  IBC 

OPS,  IBC 
OPS,  IBC 


+5 

14 

-5 
-15 

+5     14 

28 

13,  20,  2S 

13,  20,  28 

+35     14,  27,  28 

* 

13.  14 

* 

+10 

* 

+10 
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Organic  Peroxide  Table— Continued 


Technical  neune 
(1) 


Con-  Diluent  (mass  %)  ^  ,  „    , .  ,^  Temoeraturp  tT^ 

ID  No.       centratkjn  ! Water  Packing  meth-  iemperature(  O) 

(mass%)       A         B  I  (nwss%)  od 

(2)  (3)  (4a)      (4b)      (4c)  (5)  (6) 


Control       Emergency 
(7a)  (7b) 


Notes 
(8) 


Cumyl  hydroperoxide  UN3109  S90      >10 


DibenzoyI  peroxide  [as  a  stable  disperskjn    UN3109        -,       <42 
in  water). 


Di-(4-tert-butylcyck3thexyl)  UN3119  <42 

peroxydicartK>nate  [as  stable  dispersion 
In  w^ter]. 


Di-tert-butyl  peroxide  UN3109 

•  * 

1,1-Di-(tert-butylperoxy)cyck)hexane UN3109 


Dicetyl  peroxydicaronate  {as  a  staWe  dis-    UN3119 
persion  in  water]. 


Dicumyl  peroxide  UN3109        >52-100 

Dicumyl  peroxide  UN3110         >52-100 


Dilauroyl  peroxide  [as  a  stable  dispersion  in    UN3109 
water]. 


Di-(3,5,5-trimethylhexanoyl)peroxide    [as   a    UN3119 
stable  dispersion  in  water]. 


Isopropylcumyl  hydroperoxkle  UN31t)9 


p-Menthyl  hydroperoxide  UN3109 


Peroxyacetic  acid,  type  F,  stabilized  UN3109 


Pinanyl -hydroperoxide  UN3109 


1,1,3,3-Tetramethylbutyl  UN3119 

peroxyneodecanoate  [as  a  stable  disper- 
sion in  water]. 


«;,«>? 

-^  ^48  

* 

<42 

>58 

• 

<42 

• 

-100 

<48  

-100 

<48  

• 

<42 

•  - 

<f>? 

. 

<72 

>28  

• 

<72 

>28  

• 

<43 

•  - 

* 

<56 

>44  

• 

<52 

OPS,  IBC,  Bulk 
OPS,  IBC  ...: 

OPS,  IBC 

OPS,  IBC,  Bulk 

OPS,  IBC 

OPS.  IBC 

OPS,  IBC,  Bulk 
OPS,  IBC,  Bulk 

0P8,  IBC 

OPS,  IBC 

OPS,  IBC,  Bulk 
OPS,  IBC,  Bulk 

* 

OPS,  IBC 

OPS,  Bulk 

OPS,  IBC 


+30 


+30 


+10 


13,  14,  15 

+35 

14, 24 

+35 

9,11,14 

9,  11,  14 

* 

+15 

13,  14 

14 

13,20,28 

14 

+5 


Notes: 


9.  For  domestic  shipments,  this  material 
may  be  packaged  in  bulk  packagings  under 
the  provisions  of  paragraph  (e)(3)(xii)  of  this 
section. 


27.  Formulations  derived  from  distillation 
of  peroxyacetic  acid  originating  from 
peroxyacetic  acid  in  a  concentration  of  not 
more  than  41%  with  water,  total  active 
oxygen  less  than  or  equal  to  9.5% 
(peroxyacetic  acid  plus  hydrogen  peroxide). 


28.  For  the  purposes  of  this  section,  the 
names  "Peroxyacetic  acid"  and  "Peracetic 
acid."  are  synonymous. 

*****. 

(e)  *   *   * 

(3)  *   *   * 

(xii)  *   *   *  These  portable  tanks  are 
not  subject  to  any  other  requirements  of 
paragraph  (e)  of  this  section. 
***** 

(5)  IBCs.  IBCs  are  authorized  subject 
to  the  conditions  and  limitations  of  this 
section  if  the  IBC  type  is  authorized 
according  to  Special  Provision  IB52  (see 
§  172.102(c)(4)  of  this  subchapter),  as  . 
applicable,  and  the  IBC  conforms  to  the 
requirements  in  subpart  O  of  part  178  of 


this  subchapter  at  the  Packing  Group  II 
performance  level.  The  additional 
requirements  in  paragraphs  (e)(5)(i)  and 
(e)(5){ii)  of  this  section  also  apply.  Type 
F  organic  peroxides  or  self-reactive 
substances  that  are  not  authorized  for  a 
specific  IBC  may  be  transported  in  IBCs 
other  than  those  specified  in  IB52  if 
approved  by  the  Associate 
Administrator. 


■  42.  In  §  173.244,  paragraph  (c)  is 
revised  to  read  as  follows: 
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§173.244    Bulk  packaging  for  certain 
pyrophoric  liquids  (Division  4.2),  dangerous 
when  wet  (Division  4.3)  materials,  and 
poisonous  liquids  with  inhalation  hazards 
(Division  6.1). 


(c)  Portable 
tanks  and  UN 
the 

when  a  T  cod( : 
(7)  of  the  §1 
subchapter  foi 
material,  are 


tanks:  DOT  51  portable 
portable  tanks  diat  meet 
requireme  its  of  this  subchapter, 
is  specified  in  Column 
.101  Table  of  this 
the  specific  hazardous 
a  uthorized. 
43.  In  §  173. 306,  the  paragraph  (f) 
heading  is  rev  ised  and  a  new  paragraph 
(j)  is  added  to  read  as  follows: 

§  1 73.306    Limited  quantities  of 
compressed  g^ses. 

***** 

(f)  Accumui  ators  (Articles, 
pressurized  pi  leumatic  or  hydraulic 
containing  no  i-flammable  gas).  *   * 


(j)  For  certa 
subject  to  the 


n  compressed  gases  not 
requirements  of  this 


subchapter,  s(  e  §  173.307(a)(5). 


44.  In  §173. 


is  added  to  re;  id  as  follows: 


307,  a  new  paragraph  (a)(5) 


§173.307 
gases. 

(a)*   * 

(5)  Aerosoli 
than  50  ml 
§171.8  of  this 
capacity  not 
a  pressure  nol 
psig)  at  55  °C 
hazardous 
Division  2.2 
requirements 


Exc  options  for  compressed 


■  45.  In  §173. 
is  added  to 


with  a  capacity  of  less 
Aerosols,  as  defined  in 

subchapter,  with  a 
Receding  50  ml  and  with 

exceeding  970  kPa  (141 

131  °F),  containing  no 
materials  other  than  a 
g  is,  are  not  subject  to  the 

of  this  subchapter. 


418,  a  new  paragraph  (e) 
as  follows: 


re  id 


§  1 73.41 8    Authorized  packages-pyrophoric 
Class  7  (radioactive)  materials. 

***** 

(e)  Pyrophc  ric  Class  7  (radioactive) 
materials  tran  sported  by  aircraft  must  be 
packaged  in  1  ype  B  packages,  as 
authorized  in  Column  (8)  of  the 
§  172.101  Tab  le  of  this  subchapter. 
■  46.  In  §  173  422,  paragraphs  (a)(2), 
(a)(3),  and  (a(  4)  are  revised  to  read  as 
follows: 

§  173.422  Additional  requirements  for 
excepted  packages  containing  Class  7 
(radioactive  materials). 

(a)  *    *   * 

(2)  "This  package  conforms  to  the 
conditions  an  d  limitations  specified  in 
49  CFR  173.4  24  for  radioactive  material, 
excepted  pac  lage-instruments  or 
articles,  UN:  911' 

(3)  "This  p  ickage  conforms  to  the 
conditions  ar  d  limitations  specified  in 


49  CFR  173.426  for  radioactive  material, 
excepted  package-articles  manufactured 
from  natinal  uranium  or  depleted 
uranium  or  natinal  thorium,  UN  2909"; 


or 


(4)  "This  package  conforms  to  the 
conditions  and  limitations  specified  in 
49  CFR  173.428  for  radioactive  material, 
excepted  package-empty  packaging,  UN 
2908." 


PART  175— CARRIAGE  BY  AIRCRAFT 

■  47.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  48.  hi  §  175.10,  paragraph  (a)(4)(v)  is 
added,  and  paragraph  (a)(25)  is  revised  to 
read  as  follows: 

§175.10    Exceptions. 

(a)  *  *  * 

(4)  *  *  * 
(iv)  *   *   * 

(v)  The  provisions  of  this  paragraph 
(a)(4)  also  apply  to  an  aircraft  operator 
when  transporting  passenger  or  crew 
member  baggage  to  its  intended 
destination,  if  the  baggage  has  been 
separated  from  the  passenger  or  crew 
member,  including  transfer  to  another 
carrier  for  transport  to  its  intended 
destination. 
***** 

(25)  With  approval  of  the  aircraft 
operator,  a  passenger  or  crew  member 
may  carry  in  checked  or  carry-on 
baggage  no  more  than  two  small  gas 
cartridges  containing  no  hazardous 
material  other  than  a  Division  2.2  gas 
that  are  fitted  into  a  self-inflating  life- 
jacket  for  inflation  purposes,  plus  no 
more  than  two  spare  cartridges. 
***** 

■  49.  In  §  1 75.30,  a  new  paragraph  (a)(5) 
is  added  to  read  as  follows: 

§  1 75.30    Accepting  and  inspecting 
shipments. 

***** 

(a)  *   *   * 

(5)  Marked  with  the  air  eligibility 
marking  in  accordance  with  §  172.321  of 
this  subchapter,  unless  excepted  from 
marking. 
***** 

■  50.  In  §  175.90,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows; 

§175.90    Damaged  shipments. 

***** 

(b)  Except  as  provided  in  §  175.700, 
the  operator  of  an  aircraft  must  remove 
from  the  aircraft  any  package,  baggage  or 
cargo  that  appears  to  be  leaking  or 
contaminated  by  a  hazardous  material. 


In  the  case  of  a  package,  baggage  or 
cargo  that  appears  to  be  leaking,  the 
operator  must  ensure  that  other 
packages,  baggage  or  cargo  in  the  same 
shipment  are  in  proper  condition  for 
transport  aboard  the  aircraft  and  that  no 
other  package,  baggage  or  cargo  has  been 
contaminated  or  is  leaking.  If  an 
operator  becomes  aware  that  a  package, 
baggage  or  cargo  not  identified  as 
containing  a  hazardous  material  has 
been  contaminated,  or  the  operator  has 
cause  to  believe  that  a  hazardous 
material  may  be  the  cause  of  the 
contamination,  the  operator  must  take 
reasonable  steps  to  identify  the  natine 
and  soince  of  contamination  before 
proceeding  with  the  loading  of  the 
contaminated  baggage  or  cargo.  If  the 
contaminating  substance  is  found  or 
suspected  to  be  a  hazardous  material, 
the  operator  must  isolate  the  package, 
baggage  or  cargo  and  take  appropriate 
steps  to  eliminate  any  identified  hazard 
before  continuing  the  transportation  of 
the  item  by  air. 

(c)  No  person  may  place  aboard  an 
aircraft,  a  package,  baggage  or  cargo  that 
is  contaminated  with  a  hazardous 
material  or  appears  to  be  leaking. 


CARRIAGE  BY  VESSEL 

■  51.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  52.  In  §  176.27,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§176.27    Certificate. 

***** 

(c)  *   *   * 

(2)  The  certification  may  appear  on  a 
shipping  paper  or  on  a  separate 
document  as  a  statement,  such  as  "It  is 
declared  that  the  packing  of  the 
container  has  been  carried  out  in 
accordance  with  the  applicable 
provisions  [of  49  CFR],  [of  the  IMDG 
Code],  or  [of  49  CFR  and  the  IMDG 
Code].". 

■  53.  In  §  176.63,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§176.63    Stowage  locations. 

***** 

(f)  Stowage  of  containers  on  board 
hatchless  container  ships  (1)  Containers 
holding  a  hazardous  material  may  be 
stowed  in  or  vertically  above  a  hatchless 
container  hold  if  the  following 
conditions  are  met: 

(1)  All  hazardous  materials  are 
permitted  for  under  deck  stowage  as 
'  specified  in  the  Table  in  §  172.101  of 
this  subchapter;  and  ^ 
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(2)  The  hatchless  container  hold  is  in 
full  compliance  with  the  provisions  of 
IMO's  "International  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS)," 
Regulation  II-2/19  of  SOLAS  1974,  as 
amended  (incorporation  by  reference; 
see  §  171.7  of  this  subchapter), 
applicable  to  enclosed  container  cargo 
spaces,  as  appropriate  for  the  cargo 
transported. 

■  54.  In  §  1 76.83,  paragraph  (f)  is  revised 
and  a  new  paragraph  (1)  is  added  to  read 
as  follows: 

§176.83    Segregation. 

***** 

(f)  Segregation  of  containers  on  board 
container  vessels:  (1)  Except  for 


hatchless  container  ships,  this 
paragraph  applies  to  the  segregation  of 
freight  containers  that  are  carried  on 
board  container  vessels,  or  on  other 
types  of  vessels,  provided  these  cargo 
spaces  are  properly  fitted  for  permanent 
stowage  of  freight  containers  during 
transport. 

(1)  Segregation  of  containers  on  board 
hatchless  container  ships:  (1)  This 
paragraph  applies  to  the  segregation  of 
containers  that  are  transported  on  board 
hatchless  container  ships  provided  that 
the  cargo  spaces  are  properly  fitted  to 
give  permanent  stowage  of  the  cargo 
transport  units  during  transport. 

(2)  For  partly  hatchless  container 
ships  that  have  spaces  suitable  for 


breakbulk  cargo,  conventional  container 
stowage,  or  any  other  method  of 
stowage,  the  appropriate  requirements 
of  this  section  apply  to  the  relevant 
cargo  space. 

(3)  Segregation  Table:  Table 

§  176.83(1)(3)  sets  forth  the  general 
requirements  for  segregation  of 
containers  on  board  hatchless  container 
vessels. 

(4)  In  Table  §  176.83(1)(3),  a  container 
space  means  a  distance  of  not  less  than 
6  m  (20  feet)  fore  and  aft  or  not  less  than 
2.5  m  (8  feet)  athwartship. 
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in  paragraph  (b),  Table 
nine  new  entries  are  added 


in  appropriate  num^prical  order  to  read 
follows: 


as    §  176.84    Other  requirements  for  stowage 
and  segregation  for  cargo  vessels  and 
passenger  vessels. 
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(b) 


Code 


Provisions 


124 Stow  "separated  from"  bromates. 

125 Segregation  same  as  for  flammable  liquids,  but  also  "away  from"  flammable  solids. 

126 Segregation  same  as  for  Class  9,  miscellaneous  hazardous  materials. 

127 For  packages  carrying  a  subsidiary  risk  of  Class  1  (explosives),  segregation  same  as  for  Class  1.  Division  1.3. 

128 Stow  in  accordance  with  the  IMDG  Code,  Sub-section  7.1.10.3  (incorporated  by  reference;  see  §  171.7  of  this  subchapter). 

129 Stowage  Category  A  applies,  except  for  uranyl  nitrate  hexahydrate  solution  for  which  Category  D  applies. 

130 Stowage  Category  A  applies,  except  for  uranyl  nitrate  hexahydrate  solution,  uranium  metal  hexahydrate  solution,  uranium 

metal  pyrophoric  and  thorium  metal  pyrophoric  for  which  Category  D  applies. 
131  Stowage  Category  A  applies,  except  tor  uranyl  nitrate  hexahydrate  solution,  uranium  metal  pyrophonc  and  thorium  metal 

pyrophoric  for  which  Category  D  applies,  and  taking  into  account  any  supplementary  requirements  specified  in  the  transport 

documents. 
132 Stowage  A  applies,  taking  into  account  any  supplementary  requirements  specified  in  the  transport  docun>ents. 


■  56.  In  §  1 76.140,  in  paragraph  (b),  the 
first  sentence  is  revised  to  read  as 
follows: 

§  1 76.1 40    Segregation  from  other  classes 
of  hazardous  materials. 

(b)  Class  1  (explosive)  materials  must 
be  segregated  from  bulk  solid  dangerous 
cargoes  in  accordance  with  the  IMDG 
Code  (incorporated  by  reference;  see 
§171.7  of  this  subchapter).*   *   * 

§  176.170    [Removed  and  Reserved] 

■  57.  In  §  176.170,  paragraph  (b)  is 
removed  and  reserved. 

■  58.  In  §  176.410,  paragraph  {a)(2)  is 
revised;  paragraphs  (a)(3),  (a)(5)  and 
{a)(6)  are  removed;  and  current 
paragraph  {a)(4)  is  redesignated  (a)(3)  to 
read  as  follows: 

§  1 76.41 0    Division  1 .5  materials, 
ammonium  nitrate  and  ammonium  nitrate 
mixtures. 

(a)*  *  * 

(2)  Ammonium  nitrate,  Division  5.1 
(oxidizer),  UN1942. 


■  59.  In  §  176.415,  paragraphs  (a) 
introductory  text,  (a)(1),  (a)(2).  (b)(1), 
(c)(1)  and  (c)(2)  are  revised;  paragraphs 
(b)(3),  (b)(4)  and  (c)(5)  are  removed;  and 
paragraphs  (b)(5)  and  (b)(6)  are 
redesignated  (b)(3)  and  (b)(4), 
respectively  to  read  as  follows: 

§  176.415    Permit  requirements  for  Division 
1.5,  ammonium  nitrates,  and  certain 
ammonium  nitrate  fertilizers. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  before  any  of  the 
following  material  is  loaded  on  or 
unloaded  from  a  vessel  at  any 
waterfront  facility,  the  owner/operator 
must  obtain  written  permission  Aom  the 
Captain  of  the  Port  (COTP). 


(1)  Ammonium  nitrate  UN1942, 
ammonium  nitrate  fertilizers  containing 
more  than  70%  ammonium  nitrate,  or 
Division  1.5  compatibility  group  D 
materials  packaged  in  a  paper  bag, 
burlap  bag,  or  other  nonrigid 
combustible  packaging,  or  any  rigid 
packaging  with  combustible  inside 
packagings, 

(2)  Any  other  ammonium  nitrate  or 
ammonium  nitrate  fertilizer  not  listed  in 
§  176.410(a)  or  (b). 

(b)*   *   * 

(1)  Ammonium  nitrate,  Division  5.1 
(oxidizer)  UN  1942,  in  a  rigid  packaging 
with  a  noncombustible  inside 
packaging. 

***** 

(c)  *    *    * 

(1)  If  the  material  is  Explosives, 
blasting,  type  E,  Division  1.5 
compatibility  group  D,  UN0332  in  a 
combustible  packaging  or  in  a  rigid 
packaging  with  a  combustible  inside 
packaging,  it  must  be  loaded  or 
unloaded  at  a  facility  remote  from 
populous  areas,  or  high-value  or  high- 
hazard  industrial  facilities,  so  that  in  the 
event  of  fire  or  explosion,  loss  of  lives 
and  property  may  be  minimized; 

(2)  If  the  material  is  a  Division  1.5 
compatibility  group  D  material  in  a  non- 
rigid  combustible  packaging  and  loaded 
in  a  freight  container  or  transport 
vehicle,  it  may  be  loaded  or  unloaded  at 
a  non-isolated  facility  if  the  facility  is 
approved  by  the  COTP. 


PART  178— SPECIRCATIONS  FOR 
PACKAGINGS 

■  60.  The  authority  citation  for  part  1 78 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 


■  61.  In  §  178.2,  paragraph  (c)(l)(ii)  is 
revised  to  read  as  follows: 

§  1 78.2    Applicability  and  responsibility. 

***** 

(c)  *   *   * 

(1)  *   *   * 

(ii)  With  information  specifying  the 
type(s)  and  dimensions  of  the  closures, 
including  gaskets  and  any  other 
components  needed  to  ensure  that  the 
packaging  is  capable  of  successfully 
passing  the  applicable  performance  tests 
and  the  general  packaging  requirements 
in  §  173.24  and  for  transportation  by 
aircraft,  if  applicable,  §  173.27  of  this 
subchapter.  This  information  must 
include  any  procedures  to  be  followed, 
including  closure  instructions  for  inner 
packagings  and  receptacles,  to 
effectively  assemble  and  close  the 
packaging  for  the  purpose  of  preventing 
leakage  in  transportation.  For 
packagings  intended  for  transportation 
by  aircraft,  this  information  must 
include  relevant  guidance  to  ensure  that 
the  packaging,  as  prepared  for 
transportation,  will  withstand  the 
pressure  differential  requirements  in 
§173.27  of  this  subchapter. 


§178.274    [Amended] 

■  62.  In  §  178.274,  in  paragraph  (j)(6),  in 
the  foiulh  sentence,  the  wording  "20  cm 
(8  inches)  on  at  least  two  sides"  is 
removed  and  "10  cm  (4  inches)  on  at 
least  two  sides"  is  added  in  its  place. 

■  63.  In  §  178.705,  paragraph 
(c)(l)(iv)(A)  is  revised  to  read  as  follows: 

§  178.705    Standards  for  metal  IBCs. 

***** 

(c)  *   *   * 

(D*  *  * 
(iv)  *   *   * 

(A)  For  a  reference  steel  having  a 
product  of  Rm  x  Ao  =  10,000,  where  Ao 
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is  the  minimuin 
percentage)  o 
used  on  fractiire 


elongation  (as  a 
fi  the  reference  steel  to  be 
under  tensile  stress 


(Rm  X  Ao  =  10,000  x  145;  if  tensile 
strength  is  in  U.S.  Standard  units  of 


pounds  per  square  inch),  the  wall 
thickness  must  not  be  less  than: 


Cap  acity  (C)  in  liters ' 


Wall  thickness  (T)  in  mm 


Types  11A,  11B,  11N 


Unprotected 


Protected 


Types  21A,  21B.  21N,  31A,  31B,  31N 


Unprotected 


Protected 


C<1000  

1000<C<2000 
2000<C<3000 


2.0  

T=C/2000  +  1 .5 
T=C/2000  +  1 .5 


1.5  

T=C/2000  +  1 .0 
T=C/2000+  1.0 


2.5  

T=C/2000  +  2.0 
T=C/1000  +  1.0 


2.0 

T=C/2000  +  1 
T=C/2000  +  1 


■  64.  In  §178.  1 
revised  to  reac 


12.  paragraph  (b)(1)  is 
as  follows: 


§178.812    Top 


lift  test. 


(b)  Special 
test.  (1)  Metal 
composite  IBC 
loaded  to  twicp 
permissible 
being  evenly 


;  reparation  for  the  top  lift 
rigid  plastic,  and 
design  types  must  be 
the  maximum 
mass  with  the  load 

(listributed. 


gr  jss 


PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

■  65.  The  auth  arity  citation  for  part  180 
continues  to  r(  ad  as  follows: 


LI.S.C.  5101-5127;  49  CFR 


Authority:  49 

1.53. 


■  66.  Section  1 80.350  is  revised  to  read 
as  follows: 

§  1 80.350    App  icability  and  definitions. 

This  subpar  prescribes  requirements, 
in  addition  to  hose  contained  in  parts 
107,  171,  172,  173  and  178  of  this 
subchapter,  ap  plicable  to  any  person 
responsible  fo;  the  continuing 
qualification,  maintenance,  or  periodic 
retesting  of  an  IBC.  The  following 
definitions  ap  »ly: 

(a)  Remanul  ictured  IBCs  are  metal, 
rigid  plastic  oi  composite  IBCs 
produced  as  a  UN  type  from  a  non-UN 
type,  or  are  co  iverfed  from  one  UN 
design  type  to  another  UN  design  type. 
Remanufactur  id  IBCs  are  subject  to  the 
same  requiren:  ents  of  this  subchapter 
that  apply  to  n  ew  IBCs  of  the  same  type 
(also  see  §178  801(c)(1)  of  this 
subchapter  foi  design  type  definition). 

(b)  Repaireo  IBCs  are  metal,  rigid 
plastic  or  com  Dosite  IBCs  that,  as  a 
result  of  impa(  ;t  or  for  any  other  cause 
(such  as  corro!  ion,  embrittlement  or 
other  evidence  of  reduced  strength  as 
compared  to  tie  design  type),  are 
restored  so  as  o  conform  to  the  design 
type  and  to  be  able  to  withstand  the 


design  type  tests.  For  the  purposes  of 
this  subchapter,  the  replacement  of  the 
rigid  inner  receptacle  of  a  composite 
IBC  with  a  receptacle  conforming  to  the 
original  manufacturer's  specification  is 
considered  repair.  Routine  maintenance 
of  IBCs  (see  definition  in  paragraph  (c) 
of  this  section)  is  not  considered  repair. 
The  bodies  of  rigid  plastic  IBCs  and  the 
inner  receptacles  of  composite  IBCs  are 
not  repairable. 

(c)  Routine  maintenance  of  IBCs  is  the 
routine  performance  on  metal,  rigid 
plastic  or  composite  IBCs  of  operations 
such  as: 

(1)  Cleaning; 

(2)  Removal  and  reinstallation  or 
replacement  of  body  closures  (including 
associated  gaskets),  or  of  service 
equipment  conforming  to  the  original 
manufacturer's  specifications  provided 
that  the  leaktightness  of  the  IBC  is 
verified;  or 

(3)  Restoration  of  structural 
equipment  not  directly  performing  a 
hazardous  material  containment  or 
discharge  pressure  retention  function  so 
as  to  conform  to  the  design  type  (for 
example,  the  straightening  of  legs  or 
lifting  attachments),  provided  the 
containment  function  of  the  IBC  is  not 
affected. 

■  67.  In  §  180.352,  paragraphs  (d)(l)(i) 
and  (f)  are  revised  and  a  new  paragraph 
(d)(l)(iv)  is  added  to  read  as  follows: 

§  1 80.352    Requirements  for  retest  and 
inspection  of  IBCs. 

*         *         *         ^         * 

(d)  *   *   * 
(D*   *   * 

(i)  The  repaired  IBC  conforms  to  the 
original  design  type,  is  capable  of 
withstanding  the  applicable  design 
qualification  tests,  and  is  retested  and 
inspected  in  accordance  with  the 
applicable  requirements  of  this  section; 
***** 

(iv)  The  person  performing  the  tests 
and  inspections  after  the  repair  must 
durably  mark  the  IBC  near  the 
manufactiuer's  UN  design  type  marking 
to  show  the  following; 


(A)  The  country  in  which  the  tests 
and  inspections  were  performed; 

(B)  The  name  or  authorized  symbol  of 
the  person  performing  the  tests  and 
inspections;  and 

(C)  The  date  (month,  year)  of  the  tests 
and  inspections. 
****** 

(f)  Record  retention.  The  owner  or 
lessee  of  the  IBC  must  keep  records  of 
periodic  retests,  initial  and  periodic 
inspections,  and  tests  performed  on  the 
IBC  if  it  has  been  repaired.  Records 
must  include  design  types  and 
packaging  specifications,  test  and 
inspection  dates,  name  and  address  of 
test  and  inspection  facilities,  names  or 
name  of  any  persons  conducting  tests  or 
inspections,  and  test  or  inspection 
specifics  and  results.  Records  must  be 
kept  for  each  packaging  at  each  location 
where  periodic  tests  are  conducted, 
until  such  tests  are  successfully 
performed  again  or  for  at  least  2.5  years 
from  the  date  of  the  last  test.  These 
records  must  be  made  available  for 
inspection  by  a  representative  of  the 
Department  on  request. 
■  68.  In  §  180.605,  paragraph  (k)  is 
revised  to  read  as  follows: 

§  1 80.605    Requirements  for  periodic 
testing,  inspection  and  repair  of  portable 
tanks. 

***** 

(k)  Inspection  and  test  markings.  (1) 
Each  IM  or  UN  portable  tank  must  be 
durably  and  legibly  marked,  in  English, 
with  the  date  (month  and  year)  of  the 
last  pressure  test,  the  identification 
markings  of  the  approval  agency 
witnessing  the  test,  when  required,  and 
the  date  of  the  last  visual  inspection. 
The  marking  must  be  placed  on  or  near 
the  metal  identification  plate,  in  letters 
and  numerals  of  not  less  than  3  mm 
(0.118  inches)  high  when  on  the  metal 
identification  plate,  and  12  mm  (0.47 
inches)  high  when  on  the  portable  tank. 

(2)  Each  Specification  DOT  51,  56,  57 
or  60  portable  tank  must  be  durably  and 
legibly  marked,  in  English,  with  the  date 
(month  and  year)  of  the  most  recent 
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periodic  retest.  The  marking  must  be 
placed  on  or  near  the  metal  certification 
plate  and  must  be  in  accordance  with 
§  178.3  of  this  subchapter.  The  letters 
and  numerals  must  not  be  less  than  3 
mm  (0.118  inches)  high  when  on  the 
metal  certification  plate,  and  12  mm 
(0.47  inches)  high  when  on  the  portable 


tank,  except  that  a  portable  tank 
manufactxu'ed  under  a  previously 
authorized  specification  may  continue 
to  be  marked  with  smaller  markings  if 
originally  authorized  imder  that 
specification  (for  example,  DOT 
Specification  57  portable  tanks). 


Issued  in  Washington,  DC  on  July  21,  2003, 
under  authority  delegated  in  49  CFR  part  1. 
Samuel  G.  Bonasso, 
Acting  Administrator. 

[FR  Doc.  03-19016  Filed  7-30-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  is,  91, 121, 125,  and  135 

[Docket  No.  FAA-2000-7909;  Amdt.  Nos. 
25-110,  91-275,j121-289, 125-43, 135-65] 

RIN2120-AG91  j 

Improved  Flaramability  Standards  for 
Thermal/Acoustic  Insulation  Materials 
Used  in  Transport  Category  Airplanes 

AGENCY:  Feder  il  Aviation 
Administratioi  (FAA),  DOT. 
ACTION:  Final  r  lie. 


summary:  The 
upgraded  flamjnabil 
thermal  and 
materials  used 
airplanes.  The: 
flammability  t^sts 
address  flame 
an  external  fire 


ac3 


ie ; 


AA  is  adopting 

ity  standards  for 
ustic  insulation 
in  transport  category 
standards  include  new 
and  criteria  that 
ropagation  and  entry  of 
into  the  airplane.  This 
action  is  neces  lary  because  the  current 
standards  do  n  )t  realistically  address 
w  lich  thermal  or  acoustic 
matf  rials  may -contribute  to 
of  a  fire.  This  action  is 
safety  by  reducing 
severity  of  cabin  fires, 
in  inaccessible  areas 
and  acoustic  insulation 
iqstalled,  and  providing 

for  evacuation  by 
ei^trv  of  post-crash  fires 


situations  in 
insulation 
the  propagatio 
intended  to 
the  incidence 
particularly 
where  thermal 
materials  are 
additional  time 
delaying  the 
into  the  cabin. 


en  lance ; 


jnd : 


th(  ise 


in  a 


DATES:  This  fi 
September  2.  2 
FOR  FURTHER 
Gardlin.  FAA 
Branch,  ANM- 
Directorate,  Aifcraft 
Service,  1601 
Renton,  Washi  igt 
telephone  (425 
(425)227-114' 
jeff.gardlin@fai  igov. 

SUPPLEMENTARY    INFORMATION 


tie  I 


You  can  get 
final  rule  usinj 

(1)  Searching 
Transportation 
Management 
[http://dms.do 

(2)  Visiting 
Web  page  at 
arm/index.cfm 

(3)  Accessinj 
Web  page  at 
sudocs/aces/Acesl 

You  can  also 
a  request  to  tht 
Adnainistratior 
ARM-1,  800 


ht'p 


rule  is  effective  on 

:)03. 

INfORMATION  CONTACT:  Jeff 
irframe  and  Cabin  Safety 
115,  Transport  Airplane 
Certification 
Avenue  SW.. 
on  98055-4056: 
227-2136,  facsimile 
e-mail: 


Availability  of  Rulemaking  Documents 


i  in  electronic  copy  of  this 
the  Internet  by: 
the  Department  of 
s  electronic  Docket 
System  (DMS)  Web  page 
.gov/search); 

Office  of  Rulemaking's 
■J/www.faa.gov/avr/ 
or 

the  Federal  Register's 
//www. access. gpo.gov/ 
40.html. 
get  a  copy  by  submitting 
Federal  Aviation 
Office  of  Rulemaking, 
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Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
our  site,  http://www.faa.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA.  e-mail  us  at  9->\HVi- 
SBREFA@faa.gov. 

Background 

On  September  20,  2000,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  which  we 
proposed  to  adopt  upgraded 
flammability  standards  for  thermal  and 
acoustic  insulation  materials  used  in 
transport  category  airplanes.  See  65  FR 
56992.  The  NPRM  included  the 
following: 

•  A  test  to  measure  the  propensity  of 
the  insulation  to  spread  a  fire;  and 

•  A  test  to  measure  the  fire 
penetration  resistance  of  the  insulation. 

Readers  should  refer  to  the  NPRM  for 
information  about  the  background  of 
this  rulemaking,  including  descriptions 
of  the  following: 

•  The  types  of  insulation  materials 
used  in  airplanes; 

•  Other  FAA  regulations  relating  to 
insulation  materials; 

•  Past  incidents  involving  insulation 
materials;  and 

•  Fire  safety  research  activities  and 
findings. 

The  background  material  in  the 
NPRM  also  contains  the  basis  and 
rationale  for  these  requirements  and, 
except  where  we  have  specifically 
expanded  on  the  background  elsewhere 
in  this  preamble,  supports  this  final  rule 
as  if  it  were  contained  here.  That  is,  any 
future  discussions  regarding  the  intent 
of  the  requirements  may  refer  to  the 
background  in  the  NPRM  as  though  it 
was  in  the  final  rule  itself.  It  is  therefore 
not  necessary  to  repeat  the  background 
in  this  document. 

The  comment  period  on  the  NPRM 
extended  120  days  and  closed  on 
January  18,  2001.  We  received 
comments  on  the  NPRM  fi-om  twenty- 
six  commenters,  including  aircraft 
manufacturers,  insulation 


manufacturers,  aviation  industry 
associations,  a  labor  union,  and 
individuals.  None  of  the  commenters 
disagree  with  the  objectives  of  the 
proposal.  Ten  of  the  commenters 
expressed  explicit  support  for  the 
objectives  of  the  NPRM  or  for  the  NPRM 
in  general.  We  discuss  specific, 
substantive  comments  in  the 
"Discussion  of  the  Final  Rule"  section 
later  in  this  preamble. 

Legal  Basis  for  the  Final  Rule 

The  FAA's  authorizing  legislation 
gives  the  agency  general  authority  to 
take  actions  necessary  to  carry  out  the 
law,  including  prescribing  regulations 
(49  U.S.C.  40113).  The  FAA  is 
responsible  for  promoting  safety  in  civil 
aviation  and,  in  carrj'ing  out  that 
responsibility,  has  the  authority  to 
prescribe  minimum  standards  for  the 
design,  material,  and  construction  of 
aircraft,  among  other  things  (49  U.S.C. 
44701). 

The  regulations  we  are  adopting  today 
are  intended  to  enhance  the  safety  of 
civil  aviation  by  reducing  the  possibility 
that  insulation  materials  used  in 
airplanes  will  contribute  to  either  the 
spread  of  fire  within  airplanes  or  the 
penetration  of  external  fire  into 
airplanes.  This  final  rule  requires  new 
airplane  type  designs  to  include 
insulation  that  passes  improved 
flammability  tests.  It  also  requires 
manufacturers  of  new  airplanes  that 
enter  service  after  a  phase-in  period  to 
equip  them  with  insulation  that  passes 
improved  flammability  tests.  Finally,  it 
requires  air  carriers,  operating  under 
part  121,  to  use  insulation  meeting  the 
new  flame  propagation  requirements 
when  they  replace  insulation. 

The  flammability  tests  we  are 
adopting  today  will  not  eliminate  all 
damage  to,  or  losses  of,  airplanes  by  fire, 
nor  prevent  all  injuries  or  deaths  from 
airplanes  fires.  The  improved  tests  will, 
however,  ensure  that  insulation  used  in 
airplanes  will  resist  the  propagation  of 
fire  and  thereby  reduce  the  severity  of 
fires  or  the  speed  with  which  fires 
spread.  They  will  also  ensure  that 
insulation  will  delay  the  penetration  of 
the  airplanes  by  fire  from  outside.  These 
effects  will  give  flight  crews  additional 
time  to  safely  land  or  taxi,  as  well  as 
giving  both  passengers  and  crew  more 
time  to  safely  evacuate  airplanes. 

This  final  rule  is  focused  on  the  goal 
of  enhancing  the  safety  of  civil  aviation. 
The  regulations  adopted  today  have 
their  origin  in  incidents  described  in  the 
NPRM  where  insulation  that  met  our 
previous  flammability  standcirds  may 
have  contributed  to  airpliane  fires.  Since 
we  published  the  NPRM,  there  have 
been  two  more  incidents,  where,  in-flight 
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fires  occurred  that  involved  thermal  or 
acoustic  insulation.  The  flammability 
tests  and  criteria  adopted  today 
represent  the  outcome  of  research 
conducted  by  our  technical  center  in 
cooperation  with  acknowledged  experts 
in  the  field.  We  believe  these  tests  and 
criteria  are  the  minimum  necessary  for 
future  designs  to  provide  an  adequate 
level  of  civil  aviation  safety. 

This  final  rule  enhances  safety  while 
at  the  same  time  considering  the  impact 
on  the  aviation  industry.  For  example, 
we  are  adopting  regulations  that  become 
effective  for  existing  type  designs  after 
a  phase-in  period.  This  phase-in  period 
gives  manufacturers  time  to  plan  for 
changes  in  designs,  manufacturing 
processes,  and  sources  of  supply.  The 
flammability  test  criteria  we  are 
adopting  are  reasonable,  as  shown  by 
research  and  development  and  the 
availability  of  materials  that  meet  the 
new  standards.  The  flammability  test 
requirements  we  are  adopting  are 
flexible.  Both  the  flame  propagation  test 
and  the  burnthrough  test  requirements 
allow  for  the  development  and  use  of 
approved  equivalent  tests. 

We  acknowledge  that  this  final  rule 
has  cost  implications  for  airplane 
manufacturers.  There  are  costs 
associated  with  testing,  obtaining,  and 
installing  upgraded  insulation.  Our 
analysis  of  the  costs  and  benefits  of  this 
final  rule  shows  that  the  benefits  (in  the 
form  of  reduced  property  damage, 
injury,  and  loss  of  life)  outweigh  the 
costs.  For  more  information  on  costs 
and  benefits,  see  the  'Economic 
Evaluation"  section  of  this  preamble 
and  the  Regulatory  Evaluation  for  this 
final  rule,  which  we  have  placed  in  the 
docket  for  this  rulemaking.  Based  on  our 
analysis  of  the  issues  involved,  taking 
into  account  our  responsibility  for  cjvil 
aviation  safety,  and  the  administrative 
record  for  this  rulemaking,  including 
the  comments  we  received  on  the 
NPRM,  this  final  rule  is  a  proper  and 
reasonable  means  of  carrying  out  our 
responsibility  to  enhance  civil  aviation 
safety. 

Discussion  of  the  Final  Rule 

This  part  of  the  preamble  describes  in 
general  terms  some  of  the  major  features 
of  the  final  rule.  A  reader  who  is 
interested  in  a  quick  overview  of  the 
final  rule  may  find  this  part  useful.  If 
you  are  looking  for  a  detailed 
description  of  the  final  rule,  you  should 
look  at  the  section-by-section  analysis, 
which  appears  later  in  this  preamble,  or 
the  regulatory  text  itself,  which  appears 
at  the  end  of  this  document. 

This  final  rule  requires  thermal/ 
acoustic  insulation  material  installed  in 
the  fuselage  of  transport  category 


airplanes  to  pass  a  flame  propagation 
test.  The  test  involves  exposing  samples 
of  thermal/acoustic  insulation  to  a 
radiant  heat  source  and  a  propane 
burner  flame  for  15  seconds.  'The  tested 
insulation  must  not  propagate  flame 
more  than  2  inches  away  from  the 
burner.  The  flame  time  after  removal  of 
the  burner  must  not  exceed  3  seconds 
on  any  specimen.  See  final  part  VI  of 
Appendix  F  to  Part  25  for  more  details. 

For  airplanes  with  a  passenger 
capacity  of  20  or  greater,  this  final  rule 
also  requires  insulation  materials 
installed  in  the  lower  half  of  the 
airplane  to  pass  a  test  of  resistance  to 
flame  penetration.  The  test  involves 
exposing  samples  of  thermal/acoustic 
insulation  blankets  mounted  in  a  test 
frame  to  a  burner  for  four  minutes.  The 
insulation  blankets  must  prevent  flame 
penetration  for  at  least  four  minutes  and 
must  limit  the  amount  of  heat  that 
passes  through  the  blanket  during  the 
test.  See  final  part  VII  of  Appendix  F  to 
Part  25  for  more  details. 

This  final  rule  requires  all  transport 
category  airplanes  manufactured  more 
than  two  years  after  the  effective  date  of 
this  final  rule  to  comply  with  the  new 
flame  propagation  test.  This  applies  to 
airplanes  operating  under  parts  91,  121, 
125,  and  135.  This  means  that 
manufacturers  have  two  years  after  the 
effective  date  of  the  final  rule  to  begin 
installing  more  flame  resistant 
insulation  materials  in  new  airplanes. 
This  final  rule  requires  all  transport 
category  airplanes  with  a  passenger 
capacity  of  20  or  greater  manufactured 
more  than  four  years  after  the  effective 
date  of  this  final  rule  to  comply  with  the 
new  test  of  resistance  to  flame 
penetration.  This  applies  to  airplanes 
operating  under  part  121. 

Airplanes  must  also  comply  with  the 
new  flame  propagation  test  when 
thermal/acoustic  insulation  materials 
installed  in  the  fuselage  are  replaced 
more  than  two  years  after  the  effective 
date  of  this  final  rule.  This  requirement 
applies  only  to  the  materials  that  are 
replaced. 

Both  service  history  and  laboratory 
testing  demonstrate  that  the  current 
flammability  requirements  applicable  to 
thermal/acoustic  insulation  materials 
may  not  be  providing  the  intended 
protection  against  the  spread  of  fires. 
Additionally,  we  consider  that 
increased  protection  against  external 
fire  penetrating  the  fuselage  can  be 
provided  by  proper  selection  of  the 
same  material.  We  consider  that  the  new 
test  methods  described  earlier  will  not 
only  provide  for  increased  in-flight  fire 
safety,  by  reducing  the  flammability  of 
thermal/acoustic  insulation  blankets, 
but  vrill  also  provide  increased  time  for 


evacuation  during  externally  fed,  post- 
crash  fires  by  increasing  fuselage 
burnthrough  resistance. 

Section-by-Section  Analysis 

Proposed  §§  25.853(a)  and  25.855(d) 

Existing  §  25.853(a)  requires  that 
materials  in  airplane  compartment 
interiors  meet  the  flammability  test 
prescribed  in  part  I  of  Appendix  F  to 
Part  25.  Existing  §  25.855(d)  requires 
materials  used  in  construction  of  cargo 
or  baggage  compartments  meet  the  same 
test.  In  the  NPRM.  we  proposed  to  add 
specific  exceptions  to  these  provisions 
for  "thermal/acoustic  insulation 
materials."  The  intent  of  this  proposal 
was  to  make  it  clear  that  thermal 
acoustic  insulation  was  not  required  to 
meet  the  requirements  of  Appendix  F, 
part  I,  in  addition  to  the  requirements  of 
Appendix  F,  parts  VI  and  VII.  However, 
as  discussed  below,  this  action  might 
have  confused  the  issue  of  whether  or 
not  "small  parts"  required  testing.  We 
have  therefore  decided  not  to  adopt 
these  proposed  changes.  As  proposed  in 
the  NPRM,  we  are  deleting  language 
from  part  I  of  Appendix  F  to  Part  25  that 
addresses  thermal/acoustic  insulation 
materials.  This  action  has  the  same 
effect  as  the  two  proposed  additions 
would  have  had. 

Section  25.856    Thermal/Acoustic 
Insulation  Materials 

Final  §  25.856(a)  requires  thermal/ 
acoustic  insulation  material  installed  in 
the  fuselage  to  meet  the  flame 
propagation  test  requirements  of  part  VI 
of  Appendix  F  to  Part  25,  or  other 
approved  equivalent  test  requirements. 
This  requirement  does  not  apply  to 
"small  parts,"  as  defined  in  part  I  of 
Appendix  F  to  Part  25. 

The  current  flammability 
requirements  focus  almost  exclusively 
on  materials  located  in  occupied 
compartments  (§  25.853)  and  cargo 
compartments  (§  25.855).  The  potential 
for  an  in-flight  fire  is  not  limited  to 
those  specific  compartments.  Thermal/ 
acoustic  insulation  is  installed 
throughout  the  fuselage  in  other  areas, 
such  as  electrical/electronic 
compartments  or  surrounding  air  ducts, 
where  the  potential  exists  for  materials 
to  spread  fire  as  well.  The  final  rule 
accounts  for  insulation  installed  in  areas 
that  might  not  otherwise  be  considered 
within  a  specific  compartment.  Final 
§  25.856(a)  is  applicable  to  all  transport 
category  airplanes,  regardless  of  size  or 
passenger  capacity,  since  the 
consequences  of  an  in-flight  fire  are  not 
related  to  these  factors.  We  are 
developing  advisory  material  to  describe 
test  sample  configurations  to  address 
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design  details  s  jch  as  tapes  and  hook- 
and-loop  fasteners. 

One  commen  ter  recommended  that 
we  exclude  "small  parts,"  as  defined  in 
part  I  of  Appen  iix  F  to  Part  25,  from  the 
requirement  thi  t  insulation  materials 
pass  the  upgrac  ed  flame  propagation 
test.  The  commenter  pointed  out  that 
there  is  a  "smal  I  parts"  exception  to  the 
flammability  te  it  in  part  I  of  Appendix 
F  to  Part  25. 

The  FAA  agn  es  that  "small  parts" 
would  not  be  pi  actical  to  test  in  the 
flame  propagation  test  apparatus 
specified  in  par  t  VI  of  Appendix  F  to 
Part  25.  In  resp(  inse,  we  have  added  to 
final  §  25.856{a  an  exception  for  "small 
parts"  from  the  requirement  to  pass  the 
upgraded  flame  propagation  test.  Under 
paragraph  I(a)(\ )  of  Appendix  F  to  Part 
25,  the  FAA  coi  isiders  "small  parts"  to 
be  things  that  v,  ould  not  contribute 
significantly  to  i  fire,  including  knobs, 
handles,  rollers  fasteners,  clips, 
grommets,  rub  strips,  pulleys,  and  small 
electrical  parts.  In  addition,  "small 
parts"  should  n  3t  be  installed  in 
proximity  to  eai  :h  other.  As  a  result  of 
this  change,  "si  lall  parts"  will  continue 
to  be  governed  »y  existing  §§  25.853  and 
25.855  and  part  I  of  Appendix  F  to  Part 
25. 

One  commen  er  suggested  that,  based 
on  the  language  of  proposed  §  25.856, 
thermal/ acousti "  insulation  not 
installed  in  the  iiselage  might  also  have 
to  pass  the  upgi  ided  flame  propagation 
test. 

The  FAA  agr(  es  that  the  proposed 
language  could  dlow  this  unintended 
interpretation.  1  or  this  reason,  we 
changed  final  §  25.856(a)  to  specify  that 
thermal/acousti :  insulation  installed  in 
the  fuselage  mu  st  meet  the  flame 
propagation  tes  requirements. 

A  commenter  stated  that  certain 
interior  panels  ]  )erform  both  thermal 
and  acoustic  att  muation  functions  to 
some  extent  an(  might  therefore  be 
categorized  as  t  lermal/acoustic 
insulation  in  th  ;  absence  of  a  more 
precise  definitic  m. 

The  FAA  doe ;  not  intend  to  require 
interior  panels  I  o  comply  with  final 
§  25.856.  These  panels  are  subject  to 
existing  heat  re  ease  and  smoke 
emissions  requirements  in  parts  IV  and 
V  of  Appendix  •"  to  Part  25,  which  are 
more  relevant  t(  i  the  role  of  interior 
panels  in  fire  safety.  This  final  rule  is 
aimed  at  ensuri  ig  that  tliermal/ acoustic 
insulation  materials,  which  are  usually 
installed  in  ina(  cessible  areas,  do  not 
propagate  fire. '  "heir  inaccessibility  is 
what  creates  th<  hazard,  especially  with 
regard  to  in-flig  it  fires.  Interior  panels 
are  accessible  a  id  are  clearly  not 
exposed  to  the  <  ame  threat.  Thus,  we  do 
not  apply  the  fi  lal  rule  to  them. 


A  commenter  stated  that  certain 
interior  panels  often  receive  acoustic 
damping  treatments  which,  by  virtue  of 
their  function,  could  be  interpreted  as 
requiring  compliance  under  the 
proposal.  The  commenter  recommended 
that  these  treatments  be  required  to 
comply. 

The  FAA  agrees  in  part.  To  the  extent 
that  acoustic  damping  treatments 
applied  to  the  inaccessible  sides  of 
interior  panels  could  permit  fire 
propagation,  they  are  required  to  pass 
the  flame  propagation  test.  On  the  other 
hand,  it  is  clear  that  the  many  possible 
combinations  of  treatments  and  panels 
could  result  in  large  amounts  of  testing. 
We  intend  to  investigate  whether 
compliance  for  such  treatments  can  be 
substantiated  by  tests  on  a  generic 
panel,  or  whether  testing  of  the  actual 
panel  is  necessary.  Up  to  now,  we  have 
not  evaluated  acoustical  damping 
treatments  in  the  context  of  the  NPRM. 
Based  on  comments,  it  appears  that  they 
are  typically  aluminum  based,  so  the 
adhesive  used  to  bond  the  treatment  to 
the  panel  is  probably  the  component  of 
concern.  We  will  evaluate  any 
treatments  provided  for  review  to 
develop  guidance.  As  proposed  in  the 
NPRM,  however,  this  final  rule  requires 
that  thermal/acoustic  insulation 
installed  in  the  fuselage  pass  the  flame 
propagation  test.  This  includes  material 
installed  on  the  pressure  shell,  ducts, 
floor  panels,  and  within  equipment 
bays. 

Final  §  25.856(b)  requires,  for 
airplanes  with  a  passenger  capacity  of 
20  or  greater,  thermal/acoustic 
insulation  materials  (including  the 
means  of  fastening  the  materials  to  the 
fuselage)  installed  in  the  lower  half  of 
the  airplane  fuselage  to  meet  the  flame 
penetration  resistance  test  requirements 
of  part  VII  of  appendix  F  of  Part  25.  or 
other  approved  equivalent  test 
requirements. 

Final  §  25.856(b)  applies  only  to 
airplanes  with  a  passenger  capacity  of 
20  or  greater.  This  effectively  excludes 
the  smaller  transport  category  airplanes, 
as  well  as  airplanes  operating  in  an  all- 
cargo  mode.  The  primary  reason  for  this 
is  that  airplanes  with  small  passenger 
capacities  are  not  expected  to  realize  a 
significant  benefit  from  enhanced 
bumthrough  protection  owing  to  their 
very  rapid  evacuation  capability.  That 
is,  they  have  a  favorable  exit-to- 
passenger  ratio.  Since  enhanced 
bumthrough  protection  will  impose 
additional  cost,  there  must  be  a 
commensurate  benefit  to  justify  the 
requirement.  We  do  not  consider  that 
such  benefits  are  substantial  for 
airplanes  with  low  passenger  capacities. 
We  chose  the  20-passenger  threshold  to 


be  consistent  with  other  occupant  safety 
regulations,  such  as  those  for  interior 
materials  and  cabin  aisle  width.  The 
enhanced  bumthrough  protection 
provided  by  this  final  rule  will  increase 
the  evacuation  capability  of  airplanes 
with  20  or  more  passengers,  regardless 
of  the  exit  arrangement. 

Final  §  25.856(b)  applies  to  insulation 
materials  installed  in  the  lower  half  of 
the  fuselage  because  that  area  is  most 
susceptible  to  bumthrough  from  an 
external  fuel  fire.  Flames  from  an 
external  fuel  fire  typically  impinge  on 
the  fuselage  from  below.  Therefore,  the 
lower  half  of  the  fuselage  derives  the 
most  benefit  from  enhanced 
bumthrough  protection.  We  chose  this 
approach  based  on  full-scale  fire  test 
data,  as  documented  in  the  reports 
referenced  in  the  NPRM,  and  the 
potential  for  an  airplane  to  be  off  its 
landing  gear.  When  the  landing  gear 
collapse,  an  airplane  can  roll 
significantly,  and  the  area  most 
susceptible  to  bumthrough  can  be 
correspondingly  higher  on  the  fuselage 
than  when  the  airplane  is  on  its  gear.  By 
providing  bumthrough  protection  for 
the  lower  half  of  the  fuselage  (as 
opposed  to  just  the  underside),  the  final 
rule  takes  this  situation  into  account. 

This  fined  rule  establishes  a  standard 
for  the  ability  of  thermal/acoustic 
insulation  to  resist  penetration  by  an 
external  flame,  rather  than  a  standard 
for  fuselage  bumthrough  per  se.  This 
distinction  is  important,  since  fuselage 
bumthrough  is  a  complex  process, 
dependent  on  many  variables.  For 
example,  the  ability  of  the  fuselage  to 
resist  penetration  from  an  external  fuel 
fire  is  directly  related  to  the  thickness 
and  material  of  the  skin.  Skin  thickness 
varies  considerably,  and  essentially 
means  that  each  airplane  type  has 
different  bumthrough  resistance.  In 
addition,  factors  internal  to  the  airplane 
can  also  affect  penetration  of  an  external 
fire  into  the  occupied  areas.  For 
example,  differences  in  the  air  return 
grills  can  influence  the  time  required  for 
an  external  fire  to  penetrate  the 
occupied  area.  Therefore,  establishing  a 
minimum  standard  for  fuselage 
bumthrough  resistance  and  identifying 
possible  means  of  compliance  would  be 
a  highly  complex  undertaking. 

This  final  rule  adopts  a  simple 
standard  that  increases  the  time  it  takes 
for  a  fire  to  penetrate  the  airplane 
beyond  what  currently  exists,  regardless 
of  the  specific  capability  that  currently 
exists.  Since  this  increase  in  time  can  be 
achieved  by  addressing  thermal/ 
acoustic  insulation  material,  and  this 
rule  revises  the  standard  for  insulation 
to  address  flame  propagation  anyway,  it 
is  in  the  public  interest  to  incorporate 
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criteria  that  enhance  the  overall  level  of 
safety  and  that  can  be  achieved  with 
reasonable  cost.  Therefore,  this  rule 
addresses  two  aspects  of  fire  safety 
related  to  insulation  material. 

We  intend  this  final  rule  to  enhance 
the  overall  level  of  safety  of  the  airplane 
when  insulation  that  meets  the 
upgraded  flammability  tests  is  installed. 
Because  of  the  need  to  provide  a 
suitable  thermal  and  acoustical 
environment  inside  the  airplane,  we 
consider  it  extremely  unlikely  that 
insulation  would  be  removed  as  a 
means  to  avoid  having  to  comply  with 
this  rule.  In  fact,  we  considered 
requiring  the  removal  of  insulation 
material  as  an  option  to  address  flame 
propagation  issues,  but  rejected  it  since 
it  would  effectively  diminish  the 
bumthrough  capability  that  currently 
exists.  Should  removal  of  insulation 
become  a  common  practice,  we  will 
revisit  the  need  for  a  specific  fuselage 
bumthrough  standard. 

A  commenter  asserted  that  the  NPRM 
was  ambiguous  with  regard  to  whether 
materials  installed  in  the  lower  half  of 
the  fuselage  would  have  to  pass  the  fire 
penetration  test.  The  c6inmenter 
assumed  that  only  those  materials 
installed  near  the  exterior  skin  of  the 
fuselage  would  have  to  comply.  Other 
commenters  were  concerned  that  the 
proposed  requirement  would  apply  to 
any  thermal/acoustic  insulation 
installed  in  the  lower  half,  whether  or 
not  it  would  play  a  role  in  bumthrough. 

The  FAA's  intent  is  that  final 
§  25.856(b)  applies  to  all  thermal/ 
acoustic  insulation  installed  in  the 
lower  half  of  the  fuselage  that 
contributes  to  delaying  bumthrough. 
For  example,  insulation  on  ducts  in  the 
lower  half  of  the  fuselage  does  not  have 
to  comply.  To  clarify  this  point,  we 
added  to  final  §  25.586(b)  a  statement 
that  it  does  not  apply  to  thermal/ 
acoustic  insulation  installations  that  the 
FAA  finds  would  not  contribute  to  fire 
penetration  resistance. 

One  commenter  recommended  that 
the  flame  penetration  test  not  be  limited 
to  airplanes  with  20  or  more  passenger 
seats.  The  commenter  cited  an  accident 
involving  an  airplane  with  fewer  than 
20  seats,  where  improved  insulation 
might  have  provided  a  benefit. 

The  FAA  does  not  agree  with  the 
commenter's  assessment  of  the  potential 
role  of  insulation  materials  in  the  cited 
accident.  The  accident  involved  a  non- 
transport  category  airplane  that  does  not 
meet  the  other  safety  requirements  of 
part  25.  Thus,  considering  the  addition 
of  insulation  materials  apart  from  the 
other  requirements  of  part  25  is  not  an 
accurate  way  to  assess  potential 
benefits.  As  noted  in  the  NPRM,  we 


have  assessed  the  potential  benefits  of 
requiring  insulation  materials  to  pass 
the  flame  penetration  test  and  have 
concluded  that  smaller  airplanes,  with 
their  greater  evacuation  capability, 
would  not  realize  a  benefit 
commensurate  with  the  cost*  of 
compliance.  Readers  should  note, 
however,  that  this  final  rule  does  not 
preclude  manufacturers  from  installing 
upgraded  insulation  materials  on 
smaller  airplanes,  if  they  so  choose. 

Several  commenters  recommended 
that  the  requirement  for  flame 
penetration  resistance  be  applied  to 
insulation  materials  installed  in  the 
entire  fuselage,  not  just  the  lower  half. 
One  commenter  stated  that  upgraded 
insulation  materials  installed  in  the 
entire  fuselage  would  help  protect 
airplanes  from  events  such  as  lightning 
strikes,  which  usually  come  from  above 
or  to  the  side  of  the  airplane.  These 
commenters  noted  that  the  NPRM  stated 
that  providing  such  protection  would 
not  result  in  great  cost.  Conversely, 
several  other  commenters  asked  that  the 
term  "lower  half  be  better  defined,  or 
that  the  requirement  be  changed  to 
something  related  to  the  airplane 
design,  such  as  the  window  line,  or  the 
main  deck  cabin  floor. 

The  FAA  has  carefully  considered 
whether  insulation  materials  installed 
in  the  entire  fuselage  should  have  to 
pass  the  flame  penetration  test.  As 
discussed  in  the  preamble  to  the  NPRM, 
the  main  issue  is  that  the  benefits  of 
such  a  requirement  would  be  negligible. 
While  a  scenario  can  be  envisaged 
where  materials  in  the  upper  fuselage 
would  provide  a  benefit,  the  conditions 
would  be  extremely  rare,  and  were  not 
evident  in  the  benefit  study  used  to 
develop  the  proposal.  For  materials  in 
the  upper  fuselage  to  be  beneficial,  the 
airplane  would  have  to  be  rolled  an 
extreme  amount  (by  specifying  the 
lower  half,  the  requirement  already 
accounts  for  significant  roll),  and  still  be 
intact.  While  this  scenario  may  not  be 
far-fetched,  there  must  also  be  post- 
crash  fire  for  there  to  be  any  benefit 
from  the  materials.  An  accident  that 
causes  a  combination  of  severe  roll 
attitude,  no  fuselage  rupture,  but  with  a 
post-crash  fire,  is  extremely  rare  if  even 
feasible  and  is  not  considered  a 
reasonable  basis  on  which  to  base  a 
requirement.  In  addition,  while  the 
NPRM  characterized  the  increased  costs 
as  "not  great,"  it  should  be  noted  that 
they  are  also  not  trivial.  Any  added 
weight  would  effectively  be  doubled, 
and  the  costs  of  materials  would  also 
rise.  Since  these  costs  would  not  be 
balanced  by  benefit,  it  would  not  be 
appropriate  to  mandate  that  the  entire 
fuselage  be  fitted  with  thermal/acoustic 


insulation  that  meets  the  flame 
penetration  requirement.  Regarding 
threats  from  other  in-flight  occurrences, 
such  as  lightning,  the  flame  propagation 
test  required  by  final  §  25.856(a),  which 
is  applicable  to  all  thermal/acoustic 
insulation  installed  in  the  airplane,  will 
provide  added  protection. 

Final  §  235.586(b)  applies  to  thermal/ 
acoustic  insulation  installed  in  the 
"lower  half  of  the  airplane  fuselage." 
This  phrase  means  the  area  below  a 
horizontal  line  that  bisects  the  cross 
section  of  the  fuselage,  as  measured 
with  the  airplane  in  a  normal  attitude 
on  the  ground.  We  have  looked  at  the 
accident  history,  as  well  as  research 
testing,  and  concluded  that  benefits  will 
be  realized  with  the  lower  half  of  the 
fuselage  protected.  Using  another 
measure,  such  as  the  window  line,  or 
the  main  cabin  floor,  would  not  provide 
the  intended  benefit,  unless  those 
locations  were  in  the  upper  half  of  the 
fuselage.  We  realize  that  thermal/ 
acoustic  insulation  installations  are  not 
typically  tied  to  the  upper  or  lower  half 
of  the  airplane,  so  this  requirement  will 
probably  result  in  either  changes  to 
insulation  installation  approaches,  or 
use  of  the  complying  material  over 
somewhat  more  than  half  of  the 
fuselage.  Since  new  installations  of 
insulation  materials  will  likely  be 
required  for  compliance  anyway,  this  is 
not  considered  to  be  a  significant  point. 
The  FAA  has  determined  that  future 
design  possibilities,  such  as  blended 
wing-body  configurations,  would  have 
to  be  addressed  specifically,  if  the 
concept  of  the  lower  half  is  not 
appropriate. 

As  discussed  above,  final  §  25.856(b) 
applies  to  thermal/acoustic  insulation 
installed  near  the  outer  skin  of  the  lower 
half  of  the  airplane  fuselage.  The  intent 
of  the  rule,  however,  is  to  provide  a 
barrier  that  will  delay  entry  of  a  post- 
crash  fire  into  the  occupied  areas  of  the 
airplane.  Therefore,  if  an  airplane  were 
to  incorporate  insulation  not  on  the 
fuselage  shell,  but  along  the  underside 
of  the  floor,  this  insulation  would  be 
subject  to  the  flame  penetration  test  of 
final  §  25.856(b).  In  the  case  where 
insulation  is  installed  in  both  places,  an 
applicant  may  choose  which  insulation 
would  be  subject  to  the  flame 
penetration  test.  This  will  be  discussed 
and  illustrated  in  more  depth  in  a 
forthcoming  Advisory  Circular. 

Both  final  25.856(a)  and  25.856(b) 
include  a  provision  that  allows  a 
manufacturer  to  substitute  approved 
equivalent  methods  for  the  tests 
specified  in  final  parts  VI  and  VII  of 
Appendix  F  to  Part  25.  These  provisions 
allow  for  the  incorporation  of 
improvements  to  the  test  methods  as 
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they  are  identi  led,  without  requiring 
speciBc  findin  ;s  of  equivalent  level  of 
safety  under  1'  CFR  21.21.  Experience 
has  shown  tha  such  improvements 
frequently  originate  with  the 
International  i^  ircraft  Fire  Test  Working 
Group  (lAMFTWG)  and  are  readily 
adopted  by  the  industry.  The  lAMFTWG 
consists  of  experts  in  the  materials  and 
fire  testing  spe:ialties  who  help  refine 
and  support  th  3  development  of  test 
methods  used  n  aviation,  and  includes 
representatives  from  the  airlines, 
airframe  manu  acturers,  material 
suppliers,  and  regulatory  authorities, 
among  others.  \  representative  from  the 
FAA  Technica  Center  chairs  this  group. 
The  IAMFT\V(  is  a  technical  peer  group 
that  contribute  >  to  FAA  research,  but  its 
activities  are  n  )t  regulatory  in  nature. 
Readers  shoulc  note  that  final  parts  VI 
and  VII  of  App  ?ndix  F  to  Part  25 
constitute  the  basic  requirements,  and 
that  such  equi\  alent  methods  that  might 
be  developed  \  rould  have  to  be  adopted 
in  total.  It  is  nc  t  acceptable  to 
selectively  ado  at  portions  of  a  modified 
test  method  thi  t  has  been  found  to  be 
equivalent  and  not  all  of  the  modified 
method.  We  w  11  make  the 
determitiation  )f  an  acceptable 
equivalent  met  lod. 

In  proposed  5  25.856,  we  stated  that 
these  equivalei  it  test  methods  would  be 
"FAA-approvel."  One  commenter 
suggested  that,  for  the  sake  of 
consistency  vvi;h  existing  regulations, 
including  §  25. 353,  this  simply  read 
"approved."  T  le  FAA  agrees  that  the 
suggested  lang  lage  is  consistent  with 
§  25.853.  We  bi  slieve  that  specifj'ing 
"FAA-approve  i"  adds  no  value. 
Therefore,  we   lave  accepted  the 
suggestion  and  changed  the  wording  of 
final  §  25.856(£ )  and  (b)  to  allow  for 
"approved  equ  valent  test 
requirements."  We  consider  this  a  non- 
substantive, ed  itorial  change. 

Two  commei  iters,  representing  the 


major  airframe 


manufacturers  in  the 


United  States  and  Europe,  urged  that  the 
FAA  withdraw  proposed  part  VII  of 
appendix  F  to  Part  25  and  propose 
instead  a  general  requirement  for 
fuselage  fire  pdnetration  resistance. 
Other  commen  ers  stated  that  the  FAA 
must  address  a  reas  that  currently  have 
no  insulation.  1  »r  areas  where  insulation 
might  be  removed.  Some  commenters 
stated  that  insi  lation  should  be  required 
as  part  of  this  rule. 

The  FAA  dis  agrees  with  the 
comments.  As  loted  in  the  NPRM,  we 
elected  to  propose  a  standard  related  to 
thermal/acousl  ic  insulation,  since  this 
approach  is  kn  3wn  to  yield  improved 
fire  penetratioi  resistance.  A 
requirement  re  ated  to  protection  of  the 
fuselage  in  gen  jral  involves  many 


variables  and  would  be  much  more 
complicated  to  define.  We  recognize 
that  removal  of  insulation  would  avoid 
complying  with  the  requirement.  This 
possibility  was  discussed  in  the 
preamble,  and  we  noted  our  intent  to 
monitor  this  possible  course  of  action. 
We  agree  that  an  ideal  standard  would 
simply  require  that  the  cabin  be 
protected  from  a  post-crash  fire  of 
specified  intensity  for  an  additional  four 
minutes,  and  permit  the  manufacturer  to 
develop  his  own  design  approach.  At 
present,  we  do  not  have  a  proposal  or 
test  standard  to  address  the  overall 
resistance  of  the  fuselage  to  fire 
penetration. 

In  addition,  a  proposal  of  that  nature 
would  go  beyond  the  scope  of  the 
NPRM,  since  the  NPRM  only  addressed 
a  material  standard  for  thermal/acoustic 
insulation.  Nonetheless,  it  appears  that 
industry  is  considering  alternatives  that 
might  address  the  issue  more  generally, 
and  we  do  not  want  to  dismiss  this 
possibility.  A  more  general  requirement 
would  also  address  concerns  with  areas 
that  do  not  currently  have  insulation,  or 
where  insulation  is  removed. 
Nevertheless,  we  consider  that  there  is 
a  need  to  adopt  a  standard  that  will 
provide  added  post-crash  fire  protection 
now,  and  will  proceed  with  adoption  of 
the  final  rule.  Based  on  the  comments, 
however,  we  consider  it  appropriate  to 
review  the  industry's  proposal  to 
approach  burnthrough  protection  as  an 
airplane  performance  requirement  and, 
if  such  a  standard  can  be  developed, 
consider  it  as  an  alternative  means  of 
compliance.  Therefore,  we  are 
considering  assigning  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  the  task  of  developing  a 
recommendation  to  the  FAA  for  a 
fuselage  burnthrough  standard.  In  the 
meantime,  this  regulation  will  be  in 
effect,  but  will  not  actually  require 
compliance  for  newly  manufactured 
airplanes  until  four  years  after  the 
effective  date  of  the  rule.  If  ARAC  is 
successful  in  developing  an  alternative 
approach,  we  will  consider  whether  a 
change  to  the  regulations  is  appropriate 
or  whether  approval  as  an  equivalent 
level  of  sa^ty  under  §  2 1 . 2 1  Cb){  1 )  is 
sufficient.  Regardless,  under  the 
provisions  of  §  21.21(b)(1),  any 
applicant  that  wishes  to  do  so  can 
propose  an  alternative  standard  and 
design  features  meeting  the  objectives  of 
the  requirement  at  any  time. 

As  noted  in  the  NPRM,  we  have  no 
plans  to  require  installation  of  thermal/ 
acoustic  insulation  in  areas  that 
currently  do  not  have  this  insulation 
installed.  Our  intent  is  to  take  advantage 
of  materials  that  are  typically  installed 
to  affect  a  safety  improvement,  and 


requiring  thermal/acoustic  insulation  to 
be  installed  in  such  areas  would  not  be 
consistent  with  this  intent.  In  fact,  this 
approach  would  be  more  consistent 
with  a  general  requirement  for 
burnthrough  protection,  as  discussed 
above.  Therefore,  this  issue  will 
necessarily  be  addressed  in  the 
proposed  ARAC  activity  discussed 
above. 

Part  VI  of  Appendix  F  to  Part  25 — Flame 
Propagation  Test 

Final  part  VI  of  Appendix  to  Part  25 
consists  of  a  method  of  evaluating  the 
flammability  and  flame  propagation 
characteristics  of  thermal/acoustic 
insulation  materials  when  exposed  to 
both  a  radiant  heat  source  and  a  flame. 
The  test  method  we  are  adopting  today 
includes  specific  instructions  for 
constructing  the  test  apparatus, 
calibrating  instruments,  and  conducting 
the  test.  It  also  includes  the  standards 
the  insulation  must  meet.  The  test 
involves  exposing  samples  of  thermal/ 
acoustic  insulation  to  a  radiant  heat 
source  and  a  propane  burner  flame  for 
15  seconds.  The  tested  insulation  must 
not  propagate  flame  more  than  2  inches 
away  from  the  burner.  The  flame  time 
after  removal  of  the  burner  must  not 
exceed  3  seconds  on  any  specimen. 

This  test  method  is  based  on 
American  Society  of  Testing  and 
Materials  (ASTM)  test  method  E  648, 
which  uses  a  modest  ignition  source 
combined  with  exposure  to  radiant  heat 
to  determine  fire  propagation 
performance.  This  test  method 
represents  a  realistic  fire  threat  and 
imposes  realistic  success  criteria, 
considering  the  state  of  the  art  of 
insulation  materials.  The  test  method 
we  are  adopting  today  is  substantially 
the  same  as  the  one  included  in  the 
NPRM,  with  the  exception  of  the  burn- 
length  and  after-flame  standards.  We 
discuss  the  changes  to  the  standards 
below  in  the  responses  to  comments. 
We  have  also  made  minor  editorial 
changes  to  the  language  of  the  test 
method  for  clarity.  These  editorial 
changes  are  not  substantive. 

One  commenter  questioned  the 
rationale  for  applying  the  flame 
propagation  test  to  all  forms  of  thermal/ 
acoustic  insulation,  rather  than  just  a 
thin  film-encapsulated  batting  type  of 
thermal/acoustic  insulation. 

The  FAA's  intent  is  to  address 
thermal/acoustic  insulation  in  general 
because  of  its  location  and  quantity  in 
inaccessible  areas  of  the  fuselage.  The 
flame  propagation  test  represents  a 
realistic  in-flight  fire  threat,  and  a 
method  of  assessing  the  tendency  for 
materials  to  spread  fire.  We  recognize 
that  there  may  be  different  material/ 
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installation  schemes  for  which  the  flame 
propagation  test  is  not  well  suited. 
However,  up  to  now,  all  currently  used 
and  prospective  materials  that  we  have 
tested  have  been  accommodated  by  the 
flame  propagation  test,  with  no  obvious 
incompatibilities.  If  an  applicant 
identifies  an  instance  where  this  is  not 
the  case,  the  applicant  is  free  to  propose 
an  alternative  method  of  compliance 
that  shows  equivalent  level  of  safety. 
However,  based  on  the  experience 
gathered  to  date,  this  would  not  seem 
necessary. 

Several  commenters  addressed 
specific  details  of  the  test  apparatus,  or 
the  test  method  itself,  that  are  intended 
to  simplify  and  improve  the  reliability 
of  the  tests.  These  range  from  correcting 
conversion  of  measurement  units  to  test 
sample  size  to  the  type  of  radiant  panel 
used. 

The  FAA  has  reviewed  the 
commenters  suggested  improvements 
and  adopted  several  of  the  suggested 
changes  as  appropriate;  those  that  are 
not  adopted  verbatim  are  addressed  in 
principle.  Since  publication  of  the 
NPRM,  the  FAA  Technical  Center  has 
been  working  to  improve  the  test 
methods  for  determining  the 
flammability  and  flame  propagation 
characteristics  of  thermal/acoustic 
insulation  materials.  We  have  revised 
the  test  methods  in  Appendix  VI  to 
include  these  improvements.  A  copy  of 
the  Technical  Center's  report,  which 
includes  a  summary  of  the 
improvements,  is  included  in  the  public 
docket  for  this  rulemaking. 

We  received  several  comments  on 
proposed  paragraph  VI(h)(l),  which 
would  have  allowed  no  flaming  beyond 
two  inches  to  the  left  of  the  centerline 
of  the  point  of  pilot  flame  application  to 
the  specimen  tested.  One  commenter 
noted  that  the  designation  "to  the  left" 
was  not  clear,  and  should  specify  a 
frame  of  reference.  Other  commenters 
noted  that  the  two-inch  limit  was  not 
specified  as  an  average,  or  a  not-to- 
exceed  value  for  a  sample.  One 
commenter  proposed  that  it  must  be  an 
average  to  be  viable.  This  commenter 
noted  that  virtually  any  material  will 
eventually  exhibit  a  bum  length  greater 
than  two  inches  if  enough  samples  are 
tested. 

The  FAA  does  not  agree  that  the  flame 
propagation  length  should  be  adjusted. 
The  intent  of  the  proposal  (and  this  final 
rule)  is  to  require  materials  that  will  not 
propagate  a  fire.  The  requirement  that 
the  flame  not  propagate  more  than  two 
inches  along  the  sample  is  intended  to 
account  for  the  damage  that  occurs  as  a 
result  of  the  pilot  burner,  but  not  to 
allow  any  additional  flame  propagation. 
We  have  conducted  hundreds  of  tests 


since  issuance  of  the  NPRM,  and 
determination  of  propagation  distance 
has  not  been  a  problem.  The 
requirement  of  this  rule  is  not  the  same 
as  the  traditional  Bunsen  burner 
requirements  for  "burn  length."  For  a 
burn-length  determination,  no 
distinction  is  made  between  burning 
caused  by  the  burner  itself  and  self- 
sustained  combustion  of  the  material. 
The  Bunsen  burner  is  oriented  in  the 
same  (vertical)  direction  as  the  bum 
length  determination,  and  making  a 
distinction  would  be  difficult  at  best. 

For  this  rule,  the  issue  is  propagation 
of  a  flame  beyond  the  damage  caused  by 
the  pilot  burner.  The  pilot  burner  is 
oriented  at  a  right  angle  to  the  direction 
of  measured  flame  propagation,  making 
the  distinction  much  clearer.  A  two- 
inch  limit  will  adequately  account  for 
the  damage  caused  by  the  burner,  and 
materials  that  exceed  this  limit  exhibit 
some  tendency  to  propagate  flame. 
Determination  of  the  extent  of 
propagation  requires  that  a  person 
actually  watch  the  test,  however.  An 
after-the-fact  determination  is  not 
reliable,  and  would  probably  result  in 
failure  determinations  of  materials  that 
were,  in  fact,  acceptable.  Based  on  all  of 
the  data  gathered  to  date,  we  are 
satisfied  that  the  criteria  are  readily 
achievable,  and  that  samples  that 
exceed  two  inches  indicate  the  need  for 
corrective  action.  Therefore,  we  are 
adopting  the  burn-length  standard  as 
proposed. 

We  received  several  comments  on 
proposed  paragraph  VI(h)(2),  which 
would  have  allowed  one  of  three 
specimens  tested  to  have  an  after  flame, 
which  could  not  have  exceeded  three 
seconds  in  duration.  One  commenter 
believed  that  no  sample  should  be 
permitted  to  flame  after  removal  of  the 
pilot  burner.  Several  other  commenters 
stated  that  the  presence  of  such  an 
"after  flame"  is  highly  dependent  on  the 
ability  of  the  person  conducting  the  test 
to  remove  the  pilot  flame  at  precisely  15 
seconds,  and  that  slight  variation  can 
influence  whether  there  is  a  short  after 
flame.  Several  commenters 
recommended  an  average  after  flame  for 
three  samples.  Some  suggested  a 
maximum  total  after  flame  time  for  all 
samples,  with  a  maximum  for  any  one 
sample.  One  commenter  stated  that  an 
average  must  be  allowed,  since  a  single 
sample  can  effectively  prohibit  a 
material  from  use,  regardless  of  how 
many  other  samples  are  tested  with 
satisfactory  results. 

The  FAA  agrees  that  we  should  adjust 
the  pass/fail  standard.  We  also  believe 
we  can  adjust  the  standard  without 
affecting  the  intent  of  the  requirement, 
which  is  to  prevent  insulation  materials 


from  spreading  a  fire.  Based  on  the 
comments  and  a  review  of  the  test  data 
acquired  to  date,  we  agree  that  materials 
that  meet  the  intent  of  the  requirement 
can  sometimes  fail  the  test,  as  proposed. 
(The  proposed  test  standard  would  have 
required  two  of  the  three  test  samples  to 
have  no  after  flame  whatsoever).  As 
noted  by  commenters,  this  could  be  due 
to  operator  variations  in  detailed  test 
procedures,  material  variability,  or  a 
combination  of  the  two.  While  we  have 
made  every  effort  to  remove  operator 
variables  from  the  test  method,  the 
stringency  of  the  requirement  tends  to 
magnify  whatever  slight  variations  exist. 
Similarly,  slight  material  variations  are 
inevitable,  even  with  the  best  materials. 
In  light  of  the  above,  we  have 
determined  that  we  should  adjust  the 
pass/fail  standard  for  after-flame  time  to 
account  for  slight  variations.  Therefore, 
we  have  revised  final  paragraph  VI(h)(2) 
of  appendix  F  to  Part  25  to  permit  after 
flame  on  any  sample,  but  require  that 
none  of  the  three  samples  have  an  after 
flame  time  of  greater  than  three  seconds. 
This  change  allows  small  variability  in 
all  of  the  samples,  but  retains  the  intent 
of  the  requirement  that  the  material  not 
continue  to  bum  after  the  pilot  flame  is 
removed. 

Several  commenters  addressed  the 
fact  that  insulation  materials  frequently 
consist  of  more  than  a  film-covered 
batting  material.  These  commenters 
point  out  that  tapes  and  hook-and-loop 
fastening  systems  are  often  used  on 
insulation  to  perform  various  functions. 
Some  commenters  state  that  these 
additional  features  must  be  included  in 
the  requirement,  while  others  only 
question  how  they  would  be  tested  if 
they  were  to  be  included. 

Final  part  VI  of  Appendix  F  to  Part  25' 
applies  to  the  thermal/acoustic 
insulation  assembly,  which  includes 
tapes  or  hook-and-loop  fasteners  that  are 
affixed  to  the  film.  In  addition,  research 
testing  has  shovvm  that  these  details  can 
have  a  pronounced  effect  on  the  flame 
propagation  characteristics  of  the 
insulation.  We  are  developing  advisory 
material  that  will  explain  an  acceptable 
test  sample  configuration  to  address 
those  details.  We  recognize  that  the  use 
of  tapes,  for  example,  is  quite  variable, 
and  it  may  not  be  possible  to  address 
each  production  configuration  with  a 
single  test  sample  configuration.  We 
hope  to  be  able  to  establish  a  critical 
case  that  may  be  used  to  qualify  other 
configurations,  and  plan  to  outline  this 
approach  in  the  advisory  material. 

One  commenter  noted  that,  for  air 
ducts  in  particular,  the  test  criteria  do 
not  provide  sufficient  detail  as  to  how 
they  should  be  tested.  The  commenter 
contends  that  we  did  not  give  adequate 


45052  federal  Register / Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Rules  and  Regulations 


consideration  to  ducting  when  the 
proposal  was  d  jveloped,  since 
insulation  on  a  r  ducts  is  frequently 
different  than  t  »at  attached  to  the 
fuselage. 

The  FAA  agn  ses  that  insulation  on  air 
ducts  has  not  b  >en  addressed  to  the 
same  extent  as  )ther  insulation. 
However,  the  ci  incerns  with  fire 
propagation  are  the  same,  and 
insulation  on  a  r  ducts  should  meet  the 
same  standard,  is  noted  in  the  NPRM. 
We  are  develop  ng  advisory  material 
that  will  includ  3  discussion  of 
insulation  on  ai  r  ducts,  and  the  proper 
method  of  conf  guring  test  samples. 
This  might  reqi  ire  modification  to  some 
of  the  installatii  )n  practices  that  are 
currently  emph  yed.  For  example, 
complete  surfac  e  bonding  of  film  to  the 
batting  materia  requires  a  large  amount 
of  adhesive.  an(  adhesives  have  been 
shown  to  be  pre  blematic  for  flame 
propagation.  H(  wever,  other  methods 
are  available  th  it  will  comply. 

The  commen  er  also  noted  that 
acoustic  treatmi  (nts  are  sometimes 
applied  to  the  i:  iterior  of  ducts,  and  that 
this  treatment  s  lould  not  be  required  to 
comply  since  it  is  not  exposed. 

The  FAA  agr(  es  that  this  requirement 
would  not  appl ,'  to  acoustic  treatment 
completely  enc  osed  by  ducts.  However, 
we  are  studying  all  materials  in 
inaccessible  are  as,  and  intend  to 
develop  standaj  ds  for  such  materials 
that  are  consisti  nt  with  the  threat  level 
estabhshed  to  d  Bvelop  the  flame 
propagation  tes  .  In  that  case,  it  is  likely 
that  the  duct  co  [istruction  itself  would 
be  included. 

Under  the  cuirent  requirements,  parts 
too  large  to  be  considered  "small  parts" 
require  testing,  md  the  basic 
requirements  fc  ■  the  test  sample 
construction  wi  1  be  no  different  under 
this  final  rule. '  he  major  difference  is 
the  size  of  the  ti  ist  sample.  Parts  that  are 
smaller  than  th(  i  test  sample  size  could 
be  addressed  or  a  case-by-case  basis. 
We  have  reduce  d  the  sample  size  from 
that  in  proposed  paragraph  VI{c)(2), 
based  on  data  a  :quired  since 
publication.  Se(  i  final  paragraph 
VI{C)(3).  We  en  rourage  use  of  materials 
and  constructio  is  that  meet  the  radiant 
panel  test  for  al  such  parts,  no  matter 
how  small. 


Part  VIIofAppi^. 
Flame 


Final  part  VIl 
consists  of  a  me  thod 
b<uTithrough  res  istamce 
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materials  when 
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ndix  F  to  Part  25- 
Penetration  Test 


of  Appendix  to  Part  25 
for  evaluating  the 
characteristics  of 
insulation 
exposed  to  a  high- 
ame.  The  test  method 
today  includes  specific 
constructing  the  test 


apparatus,  calibrating  instruments,  and 
conducting  the  test.  It  also  includes  the 
standards  the  insulation  must  meet.  The 
test  involves  use  of  a  kerosene  burner 
apparatus  that  realistically  simulates  the 
thermal  characteristics  of  a  post-crash 
fire.  The  test  stand  and  specimen  are 
configured  to  simulate  a  small  section  of 
fuselage  frame  and  stringers  with 
insulation  material  mounted  over  them. 
Fuselage  skin  is  not  represented  in  this 
test  since  the  delay  in  bumthrough 
afforded  by  the  skin  is  not  directly 
related  to  the  performance  of  the 
insulation.  The  test  is  intended  to 
measure  the  performance  of  the 
insulation  installation  itself.  The  test 
involves  exposing  samples  of  thermal/ 
acoustic  insulation  blankets  mounted  in 
a  test  frame  to  a  burner  for  four  minutes. 
The  insulation  blankets  must  prevent 
flame  penetration  for  at  least  four 
minutes  and  must  limit  the  amount  of 
heat  that  passes  through  the  blanket 
during  the  test. 

For  new  designs,  the  new 
bumthrough  test  method  is  applicable 
to  the  insulation  as  installed  on  the 
airplane.  Thus,  consistent  with  similar 
fiammability  testing  of  other  installed 
materials,  the  means  intended  to  be 
used  for  fastening  the  insulation  to  the 
fuselage  must  be  accounted  for  when 
performing  tests.  For  consistency,  the 
test  method  imposes  a  standard 
methodology  for  fastening.  In  addition, 
we  are  developing  advisory  material 
concerning  the  installation  of  insulation 
that  would  enable  the  installer  to  avoid 
a  specific  test  on  the  fasteners,  etc. 
Although  failures  of  fasteners  or  seams 
during  this  test  may  not  exacerbate 
flame  propagation  characteristics,  such 
failxnes  could  adversely  affect  the 
bumthrough  protection  capability. 
Since  research  has  shown  practical 
fastening  means  are  available  for 
ensuring  that  the  insulation  material 
remains  in  place,  we  have  determined 
that  fastening  means  must  be  considered 
for  newly  manufactured  airplanes. 

The  test  method  we  are  adopting 
today  is  substantially  the  same  as  the 
one  included  in  the  NPRM.  We  discuss 
changes  to  the  test  method  below  in  the 
responses  to  comments.  We  have  also 
made  minor  editorial  changes  to  the 
language  of  the  test  method  for  clarity. 
These  editorial  changes  are  not 
substantive. 

Some  commenters  asserted  the  test 
method  has  not  been  demonstrated  to  be 
repeatable. 

The  FAA  has  sponsored  three  round- 
robin  test  series  to  date  and  has  made 
refinements  to  the  test  method  and 
apparatus  as  a  result.  One  significant 
problem  with  the  test  equipment  that 
has  been  rectified  is  the  use  of  various 


shapes  and  sizes  of  airflow  vanes 
(stators)  inside  the  burner  draft  tube.  For 
reasons  unknown,  this  inconsistency  in 
fabrication  developed  and  significantly 
contributed  to  the  scatter  of  data 
obtained  during  inter-laboratory 
comparisons.  Since  all  laboratories  now 
have  the  identiced  stators  installed,  the 
inter-laboratory  test  correlation  should 
be  much  better.  All  test  results  are 
currently  displayed  on  the  lAMFTWG 
Web  site  at  http://www.fire.tc.faa.gov. 
The  repeatability  of  results  has 
improved  with  each  successive  round 
robin,  and  we  are  satisfied  that  the  test 
is  sufficiently  repeatable  for  use  in  the 
final  rule. 

One  commenter  specifically 
addressed  the  effects  of  altitude  as  not 
being  accounted  for  in  the  test  method, 
and  proposes  that  this  variable  among 
test  facilities  must  be  addressed. 

Regarding  the  potential  effects  due  to 
altitude  of  the  test  facility,  the  FAA 
agrees  that  this  is  possible.  In  fact,  the 
test  results  seen  in  the  round  robin  tests 
discussed  above  strongly  suggest  that 
the  effects  of  altitude  are  responsible  for 
much  of  the  variation.  It  should  be 
noted  that  the  fuel  and  airflow 
prescribed  in  this  test  method  are  meant 
to  reflect  an  actual  pool  fire  condition 
in  which  the  fuel/air  ratio  is  typically 
not  stoichiometric.  The  conditions  are 
representative  of  a  large  pool  fire  with 
respect  to  the  two  main  criteria  of 
temperature  and  heat  flux.  Therefore, 
the  differences  in  combustion  using  the 
specified  airflow  and  fuel  flow  values  at 
different  altitudes  would  also  not  be 
expected  to  result  in  a  stoichiometric 
process.  We  agree  that  an  altitude 
correction  factor  could  be  implemented  • 
in  order  to  obtain  more  repeatable  test 
results  from  labs  located  at  various 
altitudes.  An  applicant  would  be  free  to 
propose  an  alternative  method,  with 
supporting  data.  If  requested,  we  will 
work  with  an  applicant  to  establish  the 
proper  correction. 

Several  commenters  addressed 
specific  details  of  the  test  method  and 
test  apparatus.  One  commenter  stated 
that  the  calibration  parameters  are  too 
narrowly  specified  to  permit  reliable 
calibration.  The  commenter  proposed 
tolerances  on  the  fuel  flow  and  air 
intake.  One  commenter  advised  that  the 
combined  heat  flux/thermocouple 
calibration  rig  is  not  practical  and 
separate  rigs  should  be  used.  Another 
commenter  requested  clarification  of  the 
term  "assembly  processes"  for  sample 
fabrication. 

The  FAA  has  considered  detailed 
comments  on  the  test  apparatus  itself, 
and  these  have  been  adopted  for  the 
most  part.  The  new  apparatus  details  are 
specified  in  final  part  VII  of  Ajppendix 
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F  to  Part  25,  and  do  not  change  the 
scope  or  intent  of  the  test.  As  noted 
above,  a  significant  clarification  is  the 
use  of  a  standard  stator  vane  assembly 
for  the  biu-ner  draft  tube. 

With  respect  to  the  calibration 
requirements,  the  test  method  prescribes 
the  use  of  a  highly  dynamic  fire  source, 
the  characteristics  of  which  are  highly 
transient.  Testing  has  shown  that  the 
set-up  (configuration)  of  the  test  biuner 
plays  a  major  role  in  the  performance  of 
many  materials.  The  parameters  with 
which  to  control  the  burner  flame, 
(namely  fuel  flow  rate,  air  intake 
velocity,  as  well  as  the  positioning  of 
the  components  necessary  for  firing  the 
fuel/air  mix  (stators  and  igniter  set)) 
must  be  very  tightly  controlled  in  order 
to  minimize  error  between  testing 
facilities.  A  tolerance  of  ±1  gallon  per 
hour  fuel  flow  rate  is  well  beyond  the 
limit  that  is  necessary  to  eliminate 
fluctuation  between  testing  facilities. 
Similarly,  a  tolerance  of  ±100  ft/min  air 
velocity  is  excessive,  and  will  oidy 
result  in  increased  fluctuation  of  test 
results  between  testing  facilities. 

The  accuracy  of  the  neat  flux 
measurement  of  the  burner  flame  is 
highly  dependent  on  the  condition  of 
the  heat  flux  transducer,  its  position, 
and  its  accuracy.  However,  we  agree 
that  a  minimiun  heat  flux  value  (rather 
than  a  range,  as  proposed)  is  sufficient 
to  establish  whether  a  material  performs 
acceptably,  and  have  revised  the  test 
method  accordingly. 

The  term  "assembly  processes"  is 
intended  to  address  the  way  in  which 
the  thermal/acoustic  insulation 
components  are  built  up.  For  example, 
for  a  traditional  batting  encapsulated  in 
a  moisture  barrier,  there  may  be  seams 
that  are  heat  sealed,  or  stitched,  or 
utilize  a  hook  and  loop  type  closure. 
These  must  be  included  in  the  test 
sample.  However,  features  added  to  the 
surface  of  the  thermal/acoustic 
insulation  would  not  need  to  be 
included  in  the  test  sample  if  they  do 
not  affect  the  fire  penetration  resistance. 
For  example,  use  of  tapes  on  the 
moistm«  barrier  will  not  require 
assessment  in  the  fire  penetration  test. 
Note  that  these  same  featiu^s  will 
require  assessment  in  the  flame 
propagation  test  of  part  VI  of  Appendix 
F  to  Part  25. 

Some  commenters  proposed  that  the 
bumthrough  time  be  increased  to  five  or 
six  minutes  to  provide  a  margin  for  the 
desired  four  minutes,  or  to  account  for 
more  fire  resistant  materials.  Other 
commenters  questioned  the  heat  flux 
value  specified,  and  proposed  that  it  be 
reduced. 

The  FAA  does  not  agree  that  the 
biunthrough  time  should  be  extended  to 


five  or  six  minutes.  In  the  benefit  study 
conducted  on  behalf  of  the  FAA  by 
Cherry  &  Associates,'  a  foiu-minute 
extension  in  evacuation  time  is  shown 
to  provide  a  measurable  improvement  in 
survivability.  Beyond  four  minutes, 
there  is  littie  benefit.  Although  a 
product  may  provide  more  than  four 
minutes  of  bumthrough  protection,  this 
does  not  justify  a  requirement  if  no 
additional  benefit  is  provided. 

Regarding  comments  that  the  time 
should  be  extended  to  provide  a  margin 
of  safety  that  will  ensure  four  minutes 
of  protection,  we  agree  that  a 
certification  requirement  cannot  assvue 
that  every  material  lot  and  batch  will 
perform  identically.  However,  this 
would  be  true  regardless  of  the  time 
specified  in  the  regulation.  We  consider 
that  the  rule  should  not  account  for 
variation  in  material  lot  or  batch.  The 
certification  requirement  is  intended  to 
address  the  basic  material  and 
installation  scheme  in  accordance  with 
the  type  design.  The  manufacturer  will 
need  to  develop  quality  control 
procedures  to  ensure  consistent 
performance  of  the  material. 

The  heat  flux  measiuement  provision 
is  included  in  the  pass/fail  criteria  to 
accoimt  for  materials  that  behave 
similarly  to  a  flame  arrestor,  and  do  not 
inhibit  heat  transfer.  The  heat  flux 
measurement  provides  an  indication  of 
the  hazard  inside  the  airplane,  but 
supplements,  rather  than  replaces,  the 
basic  requfrement  to  resist  flame 
penetration.  Flame  penetration  time  is 
the  fundamental  concern.  This  can  be 
described  as  the  time  at  which  the  test 
biuTier  flames  directly  cause  a  breach  to 
form  in  the  insulation  material,  thereby 
allowing  the  flames  to  pass  through 
from  the  front  to  the  back  face.  For  some 
materials,  the  failiure  event  is 
catastrophic  and  the  occmrence  can  be 
measured  quite  accurately.  However,  it 
can  be  difficult  to  measure  the  event  for 
other  longer-lasting  materials,  as  the 
failure  does  not  occin  instantaneously, 
but  rather  gradually  over  time.  These 
materials  typically  allow  a  very  small 
breach  to  occtir  initially,  and  the  breach 
gradually  increases  in  size  as  the  test 
progresses.  As  a  guideline,  a  material 
can  be  considered  to  fail  when  the  size 
of  the  breach  reaches  0.25  inch  in 
diameter. 

There  have  been  instances  where 
tested  insulation  materials  (insulation 
and  film)  have  ignited  on  the  back  face 


'  FAA  Office  of  Aviation  Research,  U.S.  Dept.  of 
Transportation,  Fuselage  Bumthrough  Protection 
for  Increased  Postcrash  Occupant  Survivability: 
Safety  Benefit  Analysis  Based  on  Past  Accidents, 
DOT/FAA/AR-99/57,  Sept.  1999.  Available  at 
http://www.tc.faa.gpv/its/worlclpac/techrpt/ai9S- 
57.pdf. 


and  caused  surface  propagation  to 
occur.  This  surface  propagation  is  not 
considered  a  bumthrough  and  would  be 
acceptable,  provided  the  heat  flux  level 
measured  behind  the  sample  does  not 
exceed  2.0  Btu/ft^  sec  at  any  time  during 
the  test.  However,  since  the  same 
materials  will  also  be  required  to  meet 
the  flame  propagation  standard  of  part 
VI  of  Appendix  F  to  Part  25,  it  is  likely 
that  a  material  exhibiting  this  type  of 
back  face  ignition  would  be  screened 
out  by  that  test. 

There  have  been  other  instances 
whereby  flames  can  reach  the  back  side 
of  the  insulation  materials  by  passing 
through  passageways  created  between 
blankets  or  between  the  sample  and  the 
test  frame.  This  typically  occurs 
between  clamping  locations,  and  is 
generally  not  a  function  of  the  material's 
flame  penetration  resistance,  but  rather 
a  result  of  improper  mounting.  This 
occurrence  should  not  be  considered  a 
failure,  provided  the  material  is  not 
breached  when  inspected  after  the  test. 
We  will  address  issues  related  to 
material  overlap  and  installation  in  a 
forthcoming  Advisory  Circular. 

Several  commenters  addressed  the 
issue  of  attachment  of  thermal/acoustic 
insulation  to  the  fuselage.  Some 
commenters  noted  what  they  consider 
to  be  a  conflict  between  proposed 
§  25.856  and  proposed  part  VII  of 
Appendix  F  to  Part  25,  since  the 
regulation  requires  that  the  means  of 
attachment  comply,  but  the  appendix 
specifies  an  attachment  scheme  for  test. 
Several  commenters  state  that  advisory 
material  is  needed  to  establish 
acceptable  means  of  attachment,  and 
stress  its  importance  in  providing 
bumthrough  protection. 

The  FAA  does  not  agree  that  the 
wording  of  proposed  §  25.856  and  part 
VII  of  Appendix  F  to  Part  25  are  in 
conflict.  As  noted  in  the  NPRM,  the  test 
fixture  is  intended  to  test  the  material 
system  in  a  manner  that  will  ensure  its 
retention  since,  for  the  sake  of 
simplicity,  the  fixture  does  not  replicate 
any  specific  airplane.  In  other  words, 
the  installation  must  meet  the 
requirement,  but,  for  simplicity,  the  test 
method  does  not  include  installation 
details.  We  have  participated  in  a 
research  program  with  the  Civil 
Aviation  Authority  (CAA)  in  the  United 
Kingdom  to  assess  acceptable 
installation  methods.  Acceptable 
methods  can  only  be  established  using 
representative  airframe  structure,  since 
the  interaction  between  the  attachment 
euid  the  airfr-ame  will  influence  the 
performance  of  an  otherwise  acceptable 
material.  In  addition  to  the  collaborative 
effort  with  the  CAA,  we  have  conducted 
additional  full-scale  fire  tests  to  assess 
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the  sensitivity  c  f  bumthrough 
performance  to  minor  installation 
variations.  As  a  result  of  this  research, 
we  are  develop  ng  an  advisory  circular 
that  describes  a  :ceptable  methods  of 
installation.  Th  ;  advisory  circular 
addresses  attacl  iment  schemes,  overlap 
between  the  ins  ulation  and  airframe 
structure  and  o  erlap  of  more  than  one 
insulation  blan  et.  We  recognize  that 
other  methods  (  f  installation  may  be 
equally  accepta  )le,  or  necessary, 
particularly  wit  i  insulation  systems  that 
are  different  fro  n  those  described  in  the 
AC.  However,  a  i  applicant  would  need 
to  demonstrate  hat  alternative 
approaches  pro  nde  an  equivalent  level 
of  safety.  Such  aemonstrations  would 
require  testing  (  f  a  scale  appropriate  to 
the  feature  bein ;  investigated. 

One  commen  er  disagrees  with 
discussing  deta  led  insteillation  methods 
in  an  advisory  c  ircular.  The  commenter 
states  that  insta  lation  methods  should 
be  part  of  the  ru  le,  and  not  separated 
into  an  AC. 

The  FAA  doe ;  not  agree.  The 
installation  met  lods  are,  in  fact,  part  of 
the  regulation.  1  lowever,  in  order  to 
address  the  instillation  methods  in  the 
certification  tes  method,  the  test  fixture 
would  have  to  1  e  modified  for  each 
installation,  wh  ch  is  impractical  and 
could  lead  to  a   ack  of  standardization. 
In  addition,  it  ii  doubtful  that  the  scale 
of  the  oil  bumei  test  could  adequately 
assess  certain  ir  stallation  issues  that 
would  be  signif  cant  in  a  post  crash  fire. 
For  these  reasoi  s,  we  have  elected  to 
simplify  the  tes  method,  and  provide 
guidance  on  ac(  eptable  installation 
methods.  An  ap  Dlicant  is  free  to  propose 
testing  that  woi  Id  substantiate  the 
actual  installati  )n,  but  we  do  not  intend 
to  require  this  v  hen  the  advisory 
material  covers  the  installation 
methodology. 

One  commen  er  states  that  the  test 
method  does  nc  t  adequately  address 
"non-conformii  g"  materials,  such  as 
rigid  foams,  an(  could  result  in  the 
placement  of  a   ire  barrier  that  is  closer 
to  the  calorimet  it  than  is  the  case  for 
traditional  blan  ^et  materials.  The 
conunenter  con  ends  that  the 
relationship  of  1  he  barrier  to  the 
calorimeter  can  affect  the  test  results. 

The  FAA  agrt  es  that  the  relative 
position  of  the  1  ire  barrier  and  the 
calorimeter  can  influence  the  test 
results.  However,  we  do  not  agree  that 
moving  the  ban  ier  closer  to  the 
calorimeter  wil  always  have  negative 
effects.  The  rela  tionship  of  the  burner  to 
the  calorimeter  is  constant,  so  the 
relative  perforn  ance  of  the  barrier 
material,  whateifer  it  is,  is  based  on  the 
effect  of  the  bur  tier  at  the  calorimeter 
location.  To  vai  y  this  relationship 


would  compromise  the  standardization 
of  the  test  method.  We  recognize  that 
the  test  method  is  only  representative 
of,  and  not  identical  to,  the  actual  fire 
threat.  Therefore,  an  applicant  would  be 
free  to  demonstrate  that  a  particular 
design  approach  provides  the  same  level 
of  safety  if  the  applicant  believes  that 
the  test  setup  does  not  adequately 
evaluate  the  design. 

Operating  Requirements  in  Parts  91, 
121.  125,  and  135 

Newly  Manufactured  Airplanes 

This  final  rule  requires  transport 
category  airplanes  operating  under  parts 
91,  121,  125,  and  135  to  comply  with 
the  new  standards  relative  to  flame 
propagation  in  final  §  25.856(a).  This 
portion  of  the  final  rule  applies  to 
airplanes  manufactured  more  than  two 
years  after  the  effective  date  of  this  final 
rule.  These  requirements  are  found  in 
final  §§  91.613(b)(2),  121.312(e)(2), 
125.113(c)(2),  and  135.170(c)(2).  We  are 
adopting  these  requirements  exactly  as 
proposed  in  the  NPRM  except  for 
adding  the  words  "in  the  fuselage"  to 
make  clear  that  only  thermal/acoustic 
insulation  materials  installed  in  the 
fuselage  are  subject  to  the  requirements. 

Since  there  are  materials  currently 
available  that  will  meet  the  new 
standards,  these  requirements  impose 
minimal  additional  costs.  These 
requirements  are  applicable  to  airplanes 
manufactured  more  than  two  years  after 
the  effective  date  of  the  final  rule.  Two 
years  is  considered  sufficient  time  to 
allow  for  material  production  capacity 
to  be  developed  and  for  disposition  of 
existing  inventory. 

Readers  should  note  that  these 
requirements  differ  from  previous 
ndemaking  related  to  flammability  of 
materials  in  that  the  applicability  to 
newly  manufactured  airplanes  is  not 
limited  to  operations  under  part  121. 
The  reasons  for  this  are  that  the  rule 
adds  minimal  cost  and  the  potential  for 
an  in-flight  fire  is  not  limited  to  air 
carrier  operations. 

In  accordance  with  §  21.17,  these  new 
standards  are  applicable  to  new  type 
certificates  for  which  application  is 
made  after  the  effective  date  of  the  final 
rule.  In  addition  to  changing  the  design 
standards  for  future  type  certificate 
applications,  we  consider  that  the 
benefits  from  improved  flammability 
standcU'ds  can  be  realized  for  existing 
designs  as  well.  The  technology  exists 
today  so  that  these  benefits  can  be 
obtained  in  a  cost-effective  manner  by 
applying  the  standards  under  some 
circumstances  to  newly  manufactured 
airplanes  and  to  existing  airplanes  when 
insulating  materials  are  replaced.  Our 


means  for  obtaining  benefits  earlier  than 
would  be  provided  by  changing  design 
standards  is  to  revise  the  operating 
rules.  Requirements  for  newly 
manufactured  airplanes  become  a  basic 
airworthiness  requirement  for  those 
airplanes  and  apply  throughout  their 
service  life.  Requirements  for  the 
existing  fleet  relate  to  materials  that  are 
replaced  in  service.  This  latter  aspect  of 
the  rule  does  not  affect  newly 
manufactured  airplanes,  since  they  are 
already  required  to  comply  by  virtue  of 
their  date  of  manufacture. 

Replacement  of  Existing  Insulation 

This  final  rule  requires  that  thermal/ 
acoustic  insulation  materials,  when 
installed  as  replacements  more  than  two 
years  after  the  effective  date  of  this  final 
rule,  meet  the  new  flame  propagation 
test  requirements  of  final  §  25.856(a). 
This  requirement  applips  to  existing 
transport  category  airplanes  operating 
under  parts  91,  121,  125,  and  135  and 
to  the  same  types  of  airplanes 
manufactured  within  two  years  of  the 
effective  date  of  this  final  rule.  See  final 
§§91.613(b){l),  121.312(e)(1), 
125.113(c)(1),  and  135.170(c)(1).  We  are 
adopting  these  requirements  exactly  as 
proposed  in  the  NPRM  except  for 
adding  the  words  "in  the  fuselage"  to 
make  clear  that  only  thermal/acoustic 
insulation  materials  installed  in  the 
fuselage  are  subject  to  the  requirements. 

This  action  provides  for  the  gradual 
attrition  of  materials  installed  under 
earlier  standards.  Since  there  are 
existing  materials  that  meet  the  new 
standards,  and  since  those  materials 
cost  and  weigh  only  marginally  more 
than  other  materials,  this  should  result 
in  negligible  additional  cost  to 
operators. 

As  with  newly  manufactured 
airplanes,  it  is  appropriate  to  address 
not  only  those  airplanes  operated  in  part 
121  air  carrier  service,  but  other 
operations  as  well,  since  the  flame 
propagation  portion  of  this  final  rule 
enhances  safety  over  the  current 
regulatory  requirements,  and  can  be 
done  inexpensively. 

Although  it  is  difficult  to  quantify  the 
benefits  of  piecemeal  replacement  of 
materials,  the  cost  of  replacement  is  low 
and  adds  minimal  burden.  This  final 
rule  allows  time  for  attrition  of  current 
inventories  and  acquisition  of  new 
materials.  Replacement  insulation  does 
not  have  to  comply  until  two  years  after 
the  effective  date  of  this  final  rule.  We 
expect  this  requirement  to  have  little 
impact  since  only  a  relatively  small 
amount  of  insulation  materials  are 
replaced  every  year. 
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Larger  Airplanes  Operating  Under  Part 
121 

This  final  rule  requires  newly 
manufactured  airplanes  with  a 
passenger  capacity  of  20  or  greater 
operating  under  part  121  to  comply  with 
the  biu-nthrough  protection  standards  in 
final  §  25.856(b).  See  final 
§  121.312(e)(3).  This  requirement 
applies  to  airplanes  manufactured  more 
than  four  years  after  the  effective  date  of 
the  final  rule.  Although  there  are 
materials  currentl}'  available  that  will 
meet  the  standards,  these  materials  are 
not  widely  used.  Therefore,  we  expect 
the  burnthrough  portion  of  the  rule  to 
require  both  material  and,  in  many 
cases,  design  changes.  As  discussed  in 
the  context  of  the  part  25  changes,  these 
design  changes  relate  primarily  to  the 
means  of  fastening  the  insulation  to  the 
fuselage  structure.  For  those  airplanes 
that  require  design  changes,  we 
recognize  that  adequate  time  is 
necessary  to  perform  the  necessar}' 
engineering  and  to  obtain  approval  for 
the  changes.  We  consider  four  years  to 
be  a  reasonable  time  to  implement  any 
design  changes  and  configuration 
control  measures  required  to  account  for 
the  new  standard  and  to  allow  for 
material  availability. 

Generally,  airplanes  operated  under 
parts  91,  125,  and  135  carry  fewer 
passengers  than  airplanes  operating 
under  parf  121  and  can,  as  a  result,  be 
evacuated  more  quickly.  Therefore,  we 
consider  that  the  additional  evacuation 
time  provided  by  enhanced  fuselage 
burnthrough  protection  would  not 
provide  the  same  increase  in  safety  for 
these  airplanes.  In  light  of  the  costs 
associated  with  requiring  compliance 
with  the  burnthrough  standard, 
imposing  the  requirement  would  have  a 
negligible  benefit.  This  conclusion  is 
similar  to  the  conclusion,  discussed  in 
the  context  of  the  proposed  part  25 
burnthrough  standard,  not  to  impose  the 
new  standard  for  airplanes  with  fewer 
than  20  passengers.  However,  since 
transport  category  airplanes  can  be 
operated  under  different  regulatory 
requirements  throughout  their  service 
life,  it  is  likely  that  most,  if  not  all, 
affected  newly  manufactured  transport 
category  airplanes  will  comply,  to 
account  for  potential  future  part  121 
operations. 

Replacement 

This  final  rule  does  not  require 
installation  of  materials  complying  with 
the  burnthrough  test  standards  in  all 
transport  category  airplanes  because  it 
would  not  provide  a  substantial  beneQt. 
If  the  fuselage  is  subjected  to  an  external 
fire,  it  is  unlikely  that  insulation 


complying  with  this  standard  that  has 
been  installed  in  a  portion  of  the 
fuselage  would  significantly  delay 
bumthrough  if  the  rest  of  the  fuselage 
contains  insulation  that  does  not 
comply  with  the  new  standard.  As 
discussed  previously,  in  order  to  be 
effective  against  burnthrough,  new 
insulation  materials  would  also  have  to 
be  installed  in  a  manner  that  would 
allow  them  to  remain  in  place  when 
exposed  to  an  external  fire.  Requiring 
that  the  means  of  fastening,  and  the 
associated  engineering  necessary  to 
incorporate  design  changes,  be 
accounted  for  on  a  material  replacement 
basis  would  be  very  expensive,  with 
negligible  benefit. 

Date  of  Manufacture 

For  the  purposes  of  this  final  rule,  we 
consider  the  date  of  manufacture  to  be 
the  date  on  which  inspection  records 
show  that  an  airplane  is  in  a  condition 
for  safe  flight.  This  is  not  necessarily  the 
date  on  which  the  airplane  is  in 
conformity  with  the  approved  type 
design,  or  the  date  on  which  a  certificate 
of  airworthiness  is  issued,  since  some 
items  not  relevant  to  safe  flight,  such  as 
passenger  seats,  may  not  be  installed  at 
that  time.  It  could  be  earlier,  but  would 
be  no  later,  than  the  date  on  which  the 
first  flight  of  the  airplane  occurs.  This 
definition  has  been  used  in  previous 
rulemaking,  including  the  preamble  to 
oiu-  February  2,  1995,  final  rule  entitled 
Improved  Flammability  Standards  for 
Materials  Used  in  the  Interiors  of 
Transport  Category  Airplane  Cabins  (60 
FR  6616,  6617). 


Compliance  Time 

Commenters  were  divided  as  to 
whether  more  or  less  time  should  be 
allowed  for  compliance  by  newly 
manufactured  airplanes  with  the  flame 
propagation  requirement  of  final 
§  25.856(a).  No  commenter  provided  any 
data  to  support  this  position,  although 
one  commenter  noted  that  it  might  be 
required  to  make  part  number  changes 
in  order  to  facilitate  a  material 
changeover,  which  will  take  time. 
Another  commenter  noted  that  a  longer 
compliance  period  for  retrofit  of  non- 
comphant  insulation  on  air  ducts  on  a 
particular  airplane  type  was  permitted 
in  accordance  with  an  airworthiness 
directive,  and  this  seems  inconsistent 
with  the  proposal. 

With  respect  to  comments  that  the 
compliance  period  for  newly 
manufactured  airplanes  should  be 
adjusted  either  up  or  down,  in  the 
absence  of  any  data  to  support  either 
position,  the  FAA  cannot  justify  a 
change.  While  we  agree  that  part 
number  changes  might  be  necessary,  it 


is  not  the  oidy  method  to  assure 
configuration  control.  Any  other  method 
in  which  configuration  control  is 
assured  would  be  acceptable.  Therefore, 
a  change  to  the  compliance  time  is  not 
justified  on  this  basis. 

Finally,  the  comment  that  the 
proposed  compliance  time  does  not 
coincide  with  a  similar  airworthiness 
directive  is  not  relevant  to  this  rule.  The 
airworthiness  directive  requires  retrofit 
of  airplanes  that  are  already  in  service. 
This  is  a  much  more  labor  intensive  and 
complicated  process  than  incorporating 
a  different  material  in  production. 
Therefore  no  change  is  made  to  the 
compliance  time  for  flame  propagation. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
3507(d)),  we  have  determined  that  there 
are  no  requirements  for  information 
collection  associated  with  this  final 
rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards, 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  We  have 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Economic  Evaluation.  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  proposing  or 
adopting  a  regulation  to  first  make  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justif\'  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  U.S.  standards,  this  act 
requires  agencies  to  consider 
international  standards,  and  use  them 
where  appropriate  as  the  basis  of  U.S. 
standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs  and  benefits  and  other 
effects  of  proposed  and  final  rules.  An 
assessment  must  be  prepared  only  for 
rules  that  impose  a  Federal  mandate  on 
State,  local,  or  tribal  governments,  or  on 
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flight  is  likely,  tlus  averting  death, 
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residt.  The  estimate  of  the  expected 
benefits  of  complying  with  the  flame 
propagation  requirements  is  based  on 
averting  such  a  catastrophic  accident. 
The  components  of  this  estimate 
include  (1)  averting  the  deaths;  (2) 
averting  the  loss  of  the  airplane;  and  (3) 
averting  the  costs  of  investigating  the 
accident. 

An  example  of  a  potential  future 
averted  accident  (basis  accident)  is  the 
catastrophic  accident  that  occurred  on 
September  2,  1998,  when  Swissair 
Flight  111  crashed  off  the  coast  of  Nova 
Scotia,  Canada,  with  the  loss  of  229 
lives.  Although  the  Transportation 
Safety  Board  of  Canada  has  not  released 
its  final  investigative  report,  on  August 
28,  2001,  that  agency  issued  Aviation 
Safety  Recommendations,  stating  that 
"*   *   *The  most  significant  material 
flammability  deficiency  discovered  has 
been  the  inappropriate  flammability 
characteristics  of  the  MPET-covered 
thermal  acoustic  insulation 
blankets*   *   *" 

In  September  2001,  the  Fire  Safety 
Section  of  the  FAA's  William  J.  Hughes 
Technical  Center  provided  its 
professional  engineering  opinion  that 
"*   *   *  this  rule  change  will  likely 
prevent  one  catastrophic  in-flight 
accident  over  a  twenty-year  period  after 
implementation." 

The  Section  supports  its  judgment  as 
follows: 

"During  the  study  period  from  1967 
through  1998  three  fatal  in-flight  fires 
occurred  on  121  ccuriers  in  North  America 
and  an  additional  six  throughout  the  rest  of 
the  world  in  which  the  fire  was  in  an 
inaccessible  area  and  the  thermal/acoustic 
film  may  have  played  an  important  role.  A 
review  of  recent  incident,  accident,  and 
service  difficulty  reports  indicates  that  there 
are  between  three  and  five  in-flight  fires 
causing  serious  damage  on  part  121  aircraft 
in  the  U.S.  per  year.  Most  of  those 
occurrences  included  the  spread  of  fire  on 
the  thermal/acoustic  film.  Preliminary 
information  obtained  on  one  accident  (Air 
Tran  Airways,  DC-9-32  on  November  29, 
2000,  at  Atlanta,  Georgia)  indicates  that  had 
the  fire  started  a  little  later  in  the  flight  the 

Summary  of  Benefits 


aircraft  would  not  have  been  able  to  make  it  ■ 
back  to  the  airport. 

Given  the  above,  it  is  estimated  that  one 
catastrophic  in-flight  fire  accident  will  occur 
every  ten  years  in  the  U.S.  Thermal  acoustic 
insulation  film  makes  up  a' large  percentage 
of  the  surface  area  in  the  inaccessible  areas 
of  airplanes.  If  this  rule  change  were  fully 
implemented,  it  would  eliminate  50%  of  the 
annual  3  to  5  in-flight  fires,  thus  halving  the ' 
likelihood  of  a  catastrophic  accident  to  one 
in  every  20  years."  (emphasis  added) 

The  expected  present-value  benefits 
fi'om  averting  a  catastrophic  accident  are 
estimated  to  include:  averting  fatalities 
($110  million);  averting  the  loss  of  an 
airplane  hull  ($16  million);  and  averting 
the  costs  of  an  accident  investigation  ($1 
million).  These  benefits  total  to  $127 
million. 

Burnthrough  Benefits 

The  estimated  burnthrough  benefits  of 
this  rule  are  based  in  the  September 
1999  report  "Fuselage  Burnthrough 
Protection  for  Increased  Postcrash 
Occupant  Survivability:  Safety  Benefit 
Analysis  Based  on  Past  Accidents," 
DOT/FAA/AR-99/57  (http:// 
www.  tc.faa  .gov/ its/ act  141/ 
reportpage.html),  hereafter  referred  to  as 
the  Cherry  Study.  This  study  concludes 
that  foiu:  minutes  of  additional 
resistance  to  burnthrough  will  result  in 
averting  10.1  fatalities  and  13.5  injuries 
per  year  over  the  worldwide  fleet  of 
passenger-carrying  airplanes.  The  FAA 
adjusted  these  fatalities  and  injuries  so 
as  to  apply  only  to  part  25  airplanes  in 
part  121  service  over  the  forecast  period. 
The  present  value  total  benefit  of  $95 
million  includes  $50  million  from 
averted  fatalities,  $34  million  from 
averted  injuries,  and  $11  million  from 
averted  accident  investigations 

Benefit  Summary 

Thus,  over  the  20-year  period  of 
analysis  examined  in  this  evaluation, 
the  estimated  total  present  value  of 
flame  propagation  and  burnthrough 
benefits  is  $222.6  million. 


Monetary  benefits 
derived  by  avert- 
ing deaths 


Monetary  benefits 

derived  by  averting  loss  of 

aircraft  or  injuries 


Monetary  benefits 
derived  by  avert- 
ing accident  inves- 
tigations 


Total  monetary 
benefits 


Flame  Propagation 
Bumttirough  


Total 


$110.3 
50.5 


160.8 


loss  of  aircraft — $15.6 
Injuries — 33.9  

49.5   


$1.4 
10.8 


$127.3 
•95.3 


12.2 


•222.6 


*  Rounded 
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Estimates  of  Costs 

This  evaluation  examines  four 
components  of  cost:  (1)  The  acquisition 
of  test  apparatus  used  to  establish  the 
new  testing  standards;  (2)  the 
installation  and  the  maintenance  of 
insulating  material  to  meet  the  flame 
propagation  requirement;  (3)  the 
installation  of  insulating  material  to 
meet  the  burnthrough  requirement;  and 
(4)  engineering  costs,  including  those  of 
configuration  management,  which 
includes  changing  (also  called  "rolling") 
parts  numbers. 

Final  rule  evaluation  estimates  differ 
from  those  of  the  NPRM  evaluation  with 
respect  to  cost  components  (1),  (2)  and 
(4),  as  follow: 

•  The  cost  of  test  apparatus  was  -^ 
excluded; 

•  Costs  of  material  to  be  installed  and 
replaced  for  the  flame  propagation 
requirement  were  added; 

•  The  cost  of  a  fuel-weight  penalty  for 
burnthrough  compliance  was  added; 

•  The  engineering  cost  of  possible 
changes  in  design  and  installation  of 
insulation  blankets  was  eliminated; 

•  Costs  of  the  engineering  work  of 
configuration  management  were  greatly 
increased. 

Each  of  the  four  components  of  the 
cost  estimate  is  considered  in  turn 
below. 

The  cost  of  test  apparatus  was 
excluded  because  this  cost  of  compliant 
insulation  is  expected  to  include  the 


cost  of  test  apparatus.  To  include  the 
cost  of  test  apparatus  will  result  in 
counting  the  cost  of  test  apparatus 
twice. 

This  final  rule  evaluation  found  that 
flame  propagation  material 
requirements  is  expected  to  add  cost 
and  weight  that  was  not  considered  in 
the  NPRM  evaluation.  While  neither 
installation  during  manufactiu-e  nor 
replacement  during  maintenance  is 
expected  to  add  to  labor  costs,  each  will 
add  to  cost  of  material  and  to  weight. 
The  incremental  cost  of  the  insulation  is 
$2.05  per  square  yard.  The  additional 
weight  will  result  in  additional  fuel 
cost. 

Unlike  the  NPRM  this  final  rule 
evaluation  assigns  a  minimal  cost  to  the 
design  and  installation  expense.  This 
change  in  approach  results  from  FAA 
technical  opinions  that  became 
available  after  the  completion  of  the 
NPRM  evaluation.  FAA  technical 
opinions  state  that  the  common  method 
of  installation  shown  will  meet 
burnthrough  requirements  if  a  layer  of 
ceramic  paper  is  laminated  inside  the 
outboard  layer  (the  layer  next  to  the 
aluminum  skin  of  the  airplane)  of  the 
metalizsd  polyvinylfloride  film.  As  the 
method  of  installation  will  not  change, 
there  will  be  no  additional  engineering 
expense  for  design  and  installation. 

While  one  commenter  stated  that  the 
FAA's  NPRM  estimate  of  engineering 
costs  was  greatly  overstated,  this  final 


rule  evaluation  finds  that  the  NPRM 
estimate  of  the  costs  of  the  engineering 
work  of  configination  management  costs 
was  low.  Considering  other  comments 
and  clarifications  about  the 
formalization,  technical  and  regulatory 
requirements,  and  organizational 
complexity  involved  in  managing 
aviation  parts  nomenclature,  the  FAA 
revised  its  NPRM  cost  estimate  upward. 

The  agency  accepts  the  industry 
estimate  that  as  much  as  eight  hours  can 
be  required  to  fully  effect  changes  in 
nomenclature  for  each  aviation  part 
involved  in  compliance.  These  eight 
hours  make  up  the  time  needed  for  work 
that  begins  with  the  initiation  of  a 
change  in  (or  with  the  introduction  of 
new)  nomenclature,  and  that  ends  with 
the  completion  of  the  authorized  and 
documented  release  of  that 
nomenclature  to  all  appropriate  holders. 

Summary  of  Cost 

Flame  propagation  present-value 
compliance  costs  are  estimated  to  be 
approximately  $76.2  million.  The 
burnthrough  present-value  compliance 
costs  are  expected  to  be  approximately 
$32.2  million.  Thus  the  total  cost  for 
this  rule  is  $108.4  million  (total  does 
not  add  due  to  rounding).  The  specific 
cost  elements  for  flame  propagation  and 
burnthough  are  present  in  the  Summary 
of  Costs  table. 


Summary  of  Costs 

New  installa- 
tion material 
cost 

Maintenance 
driven  replace- 
ment cost 

Added  fuel 
weight  cost 

Engineering 
costs 

Total  costs 

Flame  Propagation 

$13.8 
20.6 

$2.8 

$1.5 
2.0 

$58.1 
9.6 

$76.2 
322 

Burnthrougti  

Total 

108.4 

Comparison  of  Benefits  and  Costs 

When  discounted  at  7  per  cent 
armually,  the  present  value  of  the 
overall  benefits  of  this  final  rule  is  about 
$222.6  million  in  constant  2001  dollars. 
Estimated  overall  costs  are  about  $108.4 
million  in  2001  dollars.  Thus,  taken  as 
a  whole,  the  rule  is  cost  effective.  The 
discoimted  present  values  of  the 
benefits  of  the  flame  propagation 
requirements  are  about  $127.3  million, 
and  comparable  costs  are  about  $76.2 
million.  The  discounted  present  values 
of  benefits  of  the  burnthrough 
requirements  are  about  $95.3  million, 
and  comparable  costs  are  about  $32.2 
million.  Thus,  each  part  of  the  rule, 
considered  separately,  is  cost  effective. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
smedl  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 


Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 
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U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  final  rule  and  has 
determined  that  it  will  impose  the  same 
costs  on  domestic  and  international 
manufacturing  entities,  emd  will  impose 
minimal  operating  costs  on  domestic 
operators.  The  agency  believes  this  final 
rule  will  approximate  a  neutral  impact 
on  trade. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si 00  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate." 

A  "significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  SlOO 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  any 
significant  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
analytical  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply. 

In  estimating  the  costs  associated  with 
this  final  rule,  we  refined  the  analysis 
that  we  prepared  for  the  September  20, 
2000  NFRM.  See  65  FR  56998.  At  that 
time,  we  estimated  the  total  discounted 
costs  of  the  NPRM  to  be  $68.2  million. 
As  stated  above,  we  estimate  the  total 
discounted  cost  of  the  final  rule  to  be 


$108.4  million.  The  primary  reason  for 
the  increase  in  the  cost  estimate  is  that 
we  believe  that  the  NPRM  cost  estimate 
of  configuration  management  was  too 
low.  Based  on  comments  we  received  on 
the  NPRM  about  the  complexity  of 
managing  aviation  parts  nomenclature, 
we  revised  the  cost  estimate  upward. 

Several  commenters  on  owe  estimates 
of  the  costs  of  the  proposed  rule  address 
our  use  of  a  particular  commercial 
product  in  the  cost  and  benefit 
assessment.  Some  commenters  note  that 
the  material  discussed  is  actually  a 
family  of  materials,  rather  than  a  single 
product,  and  it  could  be  misleading  to 
imply  that  only  one  material  is  being 
considered.  Other  commenters  object  to 
^the  use  of  any  trade  name,  and  state  that 
this  implies  that  the  FAA  is  endorsing 
a  particular  product. 

As  discussed  in  the  NPRM,  the  FAA 
specifically  requested  information  on 
materials  that  manufacturers  would  use 
to  comply  with  the  requirement.  This 
was  because  we  could  not  obtain 
definitive  information  on  the  optimal 
means  of  compliance,  and  were  forced 
to  rely  on  information  available  to  make 
an  assessment  of  the  costs  of 
compliance.  In  so  doing,  we  used  as  an 
example  a  product  where  the 
performance  and  cost  information  could 
be  readily  obtained.  This  is  not  a 
product  endorsement,  or  even  a 
suggestion  of  a  preferred  means  of 
compliance.  It  is  merely  an  example  that 
could  be  quantified  to  illustrate  what 
the  cost  of  compliance  could  be.  In 
order  for  this  information  to  be  of  any 
value,  the  particular  product  has  to  be 
mentioned.  Otherwise,  there  would  be 
no  way  for  the  public  to  comment  on 
the  validity  of  our  estimates. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
haye  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 
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Energy  Impact 

The  energy  impact  of  this  final  rule 
has  been  assessed  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  and  Public  Law  94-163,  as 
amended  (42  U.S.C.  6362)  and  FAA 
Order  1053.1.  It  has  been  determined 
that  the  final  rule  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

■Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this  final 
rule  applies  to  the  certification  of  future 
designs  of  transport  category  airplanes 
and  their  subsequent  operation,  it  could 
affect  intrastate  aviation  in  Alaska. 
Because  no  comments  were  received 
regarding  this  regulation  affecting 
intrastate  aviation  in  Alaska,  we  will 
apply  the  rule  in  the  Scune  way  that  it 
is  being  applied  nationally. 

List  of  Subjects 

14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  91 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  121 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation 


14  CFR  Part  125 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  135 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  25,  91,  121,  125,  and  135 
of  Title  14,  Code  of  Federal  Regulations 
as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

■  1 .  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lQ6(g),  40113,  44701- 
44702,  and  44704. 

■  2.  Add  §  25.856  to  read  as  follows: 

§25.856    Thermal/Acoustic  insulation 
materials. 

(a)  Thermal/acoustic  insulation 
material  installed  in  the  fuselage  must 
meet  the  flame  propagation  test 
requirements  of  part  VI  of  Appendix  F 
to  this  part,  or  other  approved 
equivalent  test  requirements.  This 
requirement  does  not  apply  to  "small 
parts,"  as  defined  in  part  I  of  Appendix 
F  of  this  part. 

(b)  For  airplanes  with  a  passenger 
capacity  of  20  or  greater,  thermal/ 
acoustic  insulation  materials  (including 
the  means  of  fastening  the  materials  to 
the  fuselage)  installed  in  the  lower  half 
of  the  airplane  fuselage  must  meet  the 
flame  penetration  resistance  test 
requirements  of  part  VII  of  Appendix  F 
to  this  part,  or  other  approved 
equivalent  test  requirements.  This 
requirement  does  not  apply  to  thermal/ 
acoustic  insulation  installations  that  the 


FAA  finds  would  not  contribute  to  fire 
penetration  resistance. 

■  3.  Amend  appendix  F  to  part  25  as 
follows: 

■  a.  In  part  I,  paragraph  (a)(l)(ii),  by 
removing  the  words  "thermal  and 
acoustical  insulation  and  insulation 
covering"  and  "insulation  blankets" 
from  the  first  sentence. 

■  b.  In  part  I,  by  removing  and  reserving 
paragraph  (a)(2)(i). 

■  c.  By  adding  parts  VI  and  VII  to  read 
as  follows: 

Appendix  F  to  Part  25— [Amended] 


Part  VI— Test  Method  To  Determine  the 
Flammability  and  Flame  Propagation 
Characteristics  of  Thermal/Acoustic 
Ittsulation  Materials 

Use  this  test  method  to  evaluate  the 
flammability  and  flame  propagation 
characteristics  of  thermal/acoustic  insulation 
when  exposed  to  both  a  radiant  heat  source 
and  a  flame. 

(a)  Definitions. 

"Flame  propagation"  means  the  furthest 
distance  of  the  propagation  of  visible  flame 
towards  the  far  end  of  the  test  specimen, 
measured  from  the  midpoint  of  the  ignition 
source  flame.  Measure  this  distance  after 
initially  applying  the  ignition  source  and 
before  all  flame  on  the  test  specimen  is 
extinguished.  The  measurement  is  not  a 
determination  of  burn  length  made  after  the 
test. 

"Radiant  heat  source"  means  an  electric  or 
air  propane  panel. 

"Thermal/acoustic  insulation"  means  a 
material  or  system  of  materials  used  to 
provide  thermal  and/or  acoustic  protection. 
Examples  include  fiberglass  or  other  batting 
material  encapsulated  by  a  film  covering  and 
foams. 

"Zero  point"  means  the  point  of 
application  of  the  pilot  burner  to  the  test 
specimen. 

(b)  Test  apparatus. 
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Figure  1  -  Radiant  Panel  Test  Chamber 
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writh  a  fibrous  ceramic  insulation,  such  as 
Kaowool  MTM  board.  On  the  front  side, 
provide  a  52  by  12-inch  (1321  by  305  mm) 
draft-free,  high-temperature,  glass  window 
for  viewing  the  sample  during  testing.  Place 
a  door  below  the  window  to  provide  access 
to  the  movable  specimen  platform  holder. 
The  bottom  of  the  test  chamber  must  be  a 
sliding  steel  platform  that  has  provision  for 
securing  the  test  specimen  holder  in  a  fixed 


and  level  position.  The  chamber  must  have 
an  internal  chimney  with  exterior 
dimensions  of  5.1  inches  (129  mm)  wide,  by 
16.2  inches  (411  mm)  deep  by  13  inches  (330 
mm)  high  at  the  opposite  end  of  the  chamber 
from  the  radiant  energy  source.  The  interior 
dimensions  must  be  4.5  inches  (114  mm) 
wide  by  15.6  inches  (395  mm)  deep.  The 
chimney  must  extend  to  the  top  of  the 
chamber  (see  figure  2). 


Federal  Register /Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Rules  and  Regulatipns 


45061 


!4  in.  (13  mm)  Kaowool  M     board 
16  gauge  (1/16  in.  1.6mm)  aluminum  sheet  metal 
1/8  in.  (3.2  mm)  angle  iron 


13  in. 
(330  mm) 


5  1/8  in. 
y    (130  mm) 


16  3/16  in. 
(411  mm) 


Figure  2  -  Internal  Chimney 


(2)  Radiant  heat  source.  Mount  the  radiant 
heat  energy  source  in  a  cast  iron  frame  or 
equivalent.  An  electric  panel  must  have  six, 
3-inch  wide  emitter  strips.  The  emitter  strips 
must  be  perpendicular  to  the  length  of  the 


panel.  The  panel  must  have  a  radiation 
surface  of  12%  by  I8V2  inches  (327  by  470 
mm).  The  panel  must  be  capable  of  operating 
at  temperatures  up  to  1300°F  (704°C).  An  air 
propane  panel  must  be  made  of  a  porous 


refractorii' material  and  have  a  radiation 
surface  of  12  by  18  inches  (305  by  457  mm). 
The  panel  must  be  capable  of  operating  at 
temperatures  up  to  1,500'=F  (816°C).  See 
figures  3a  and  3b. 
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Figure  3a  -  Electric  Panel 
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8  in.  457  mm 


-  12  in. 
305  mm 


Figure  3b  -  Air  Propane  Radiant  Panel 


(i)  Electric  radiant  panel.  The  radiant  panel 
must  be  3-phase  and  operate  at  208  volts.  A 
single-phase,  240  volt  panel  is  also 
acceptable.  Use  a  solid-state  power  controller 
and  microprocessor-based  controller  to  set 
the  electric  panel  operating  parameters. 

(ii)  Gas  radiant  panel.  Use  propane  (liquid 
petroleum  gas — 2.1  UN  1075)  for  the  radiant 
panel  fuel.  The  panel  fuel  system  must 
consist  of  a  venturi-type  aspirator  for  mixing 
gas  and  air  at  approximately  atmospheric 
pressure.  Provide  suitable  instrumentation 
for  monitoring  and  controlling  the  flow  of 
fuel  and  air  to  the  panel.  Include  an  air  flow 


gauge,  an  air  flow  regulator,  and  a  gas 
pressure  gauge. 

(iii)  Radiant  panel  placement.  Mount  tfie 
panel  in  the  chamber  at  30^  to  the  horizontal 
specimen  plane,  and  7V2  inches  above  the 
zero  point  of  the  specimen. 
(3)  Specimen  holding  system: 
(i)  The  sliding  platform  serves  as  the 
housing  for  test  specimen  placement. 
Brackets  may  be  attached  (via  wing  nuts)  to 
the  top  lip  of  the  platform  in  order  to 
accommodate  various  thicknesses  of  test 
specimens.  Place  the  test  specimens  on  a 
sheet  of  Kaowool  M^m  board  or  1260 


Standard  Board  (manufactured  by  Thermal 
Ceramics  and  available  in  Europe),  or 
equivalent,  either  resting  on  the  bottom  lip  of 
the  sliding  platform  or  on  the  base  of  the 
brackets.  It  may  be  necessary  to  use  multiple 
sheets  of  material  based  on  the  thickness  of 
the  test  specimen  (to  meet  the  sample  height 
requirement).  Typically,  these  non- 
combustible  sheets  of  material  are  available 
in  V4  inch  (6  mm)  thicknesses.  See  figure  4. 
A  sliding  platform  that  is  deeper  than  the  2- 
inch  (50.8mm)  platform  shown  in  figure  4  is 
also  acceptable  as  long  as  the  sample  height 
requirement  is  met. 
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Figure  4  -  Sliding  Platform 


of  the  platform  is  high  enough  to  prevent 
excess  preheating  of  thespecimen  when  the 
sliding  platform  is  out,  a  retainer  board  is  not 
necessary. 

(iii)  Place  the  test  specimen  horizontally  on 
the  non-combustible  board(s).  Place  a  steel 
retaining/ securing  frame  fabricated- of  mild 
steel,  having  a  thickness  of  Vs  inch  (3.2  mm) 
and  overall  dimensions  of  23  by  13V8  inches 
(.584  by  333  mm)  with  a  specimen  opening 


of  19  by  10 %  inches  (483  by  273  mm)  over 
the  test  specimen.  The  front,  back,  and  right 
portions  of  the  top  flange  of  the  frame  must 
rest  on  the  top  of  the  sliding  platform,  and 
the  bottom  flanges  must  pinch  all  4  sides  of 
the  test  specimen.  The  right  bottom  flange 
must  be  flush  with  the  sliding  platform.  See 
figure  5. 
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Figure  5:  3  views 


(4)  Pilot  Burner.  The  pilot  burner  used  to 
ignite  the  specimen  must  be  a  BernzomaticTM 
commercial  propane  venturi  torch  with  an 
axially  symmetric  burner  tip  and  a  propane 
supply  tube  with  an  orifice  diameter  of  0.006 
inches  (0.15  mm).  The  length  of  the  burner 
tube  must  be  2%  inches  (71  mm).  The 


propane  flow  must  be  adjusted  via  gas 
pressure  through  an  in-line  regulator  to 
produce  a  blue  inner  cone  length  of  V*  inch 
(19  mm).  A  V4  inch  (19  mm)  guide  (such  as 
a  thin  strip  of  metal)  may  be  soldered  to  the 
top  of  the  burner  to  aid  in  setting  the  flame 
height.  The  overall  flame  length  must  be 


approximately  5  inches  long  (127  mm). 
Provide  a  way  to  move  the  burner  out  of  the 
ignitioij.  position  so  that  the  flame  is 
horizontal  and  at  least  2  inches  (50  mm) 
above  the  specimen  plane.  See  figure  6. 
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Figure  6  -  Propane  Pilot  Burner 


(ii)  Calorimeter  calibration. 

(A)  The  calibration  method  must  be  by 
comparison  to  a  like  standardized  transducer. 

(B)  The  standardized  transducer  must  meet 
the  specifications  given  in  paragraph  VI(b)(6) 
of  this  appendix. 

(C)  Calibrate  the  standard  transducer 
against  a  primary  standard  traceable  to  the 
National  Institute  of  Standards  and 
Technology  (NIST). 

(D)  The  method  of  transfer  must  be  a 
heated  graphite  plate. 

(E)  The  graphite  plate  must  be  electrically 
heated,  have  a  clear  surface  area  on  each  side 
of  the  plate  of  at  least  2  by  2  inches  (51  by 

51  mm),  and  be  Vs  inch  +/  -  Vik  inch  thick 
(3.2 +/-1.6mm). 

(F)  Center  the  2  transducers  on  opposite 
sides  of  the  plates  at  equal  distances  from  the 
plate. 

(G)  The  distance  of  the  calorimeter  to  the 
plate  must  be  no  less  than  0.0625  inches  (1.6 
mm),  nor  greater  than  0.375  inches  (9.5  mm). 

(H)  The  range  used  in  calibration  must  be 
at  least  0-3.5  BTUs/ft-  second  (0-3.9  Watts/ 
cm-)  and  no  greater  than  0-5.7  BTUs/ft-^ 
second  (0-6.4  Watts/cm^). 

(1)  The  recording  device  used  must  record 
the  2  transducers  simultaneously  or  at  least 
within  Vio  of  each  other. 

(8)  Calorimeter  fixture.  With  the  sliding 
platform  pulled  out  of  the  chamber,  install 
the  calorimeter  holding  frame  and  place  a 


sheet  of  non-combustible  material  in  the 
bottom  of  the  sliding  platform  adjacent  to  the 
holding  frame.  This  will  prevent  heat  losses 
during  calibration.  The  frame  must  be  13V8 
inches  (333  mm)  deep  (front  to  back)  by  8 
inches  (203  mm)  wide  and  must  rest  on  the 
top  of  the  sliding  platform.  It  must  be 
fabricated  of  Va  inch  (3.2  mm)  flat  stock  steel 
and  have  an  opening  that  accommodates  a  V2 
inch  (12.7  mm)  thick  piece  of  refractory 
board,  which  is  level  with  the  top  of  the 
sliding  platform.  The  board  must  have  three 
1-inch  (25.4  mm)  diameter  holes  drilled 
through  the  board  for  calorimeter  insertion. 
The  distance  to  the  radiant  panel  surface 
from  the  centerline  of  the  first  hole  ("zero" 
position)  must  be  7V2  +/-  Va  inches  (191  +/ 
-  3  mm).  The  distance  between  the 
centerline  of  the  first  hole  to  the  centerline 
of  the  second  hole  must  be  2  inches  (51  mm). 
It  must  also  be  the  same  distance  from  the 
centerline  of  the  second  hole  to  the 
centerline  of  the  third  hole.  See  figure  7.  A 
calorimeter  holding  frame  that  differs  in 
construction  is  acceptable  as  long  as  the 
height  from  the  centerline  of  the  first  hole  to 
the  radiant  panel  and  the  distance  between 
holes  is  the  same  as  described  in  this 
paragraph. 
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Figure  7  -  Calorimeter  Holding  Frame 


(9)  Instrumentation.  Provide  a  calibrated 
recording  device  with  an  appropriate  range 
or  a  computerized  data  acquisition  systern  to 
measure  and  record  the  outputs  of  the 
calorimeter  and  the  thermocouple.  The  data 
acquisition  system  must  be  capable  of 
recording  the  calorimeter  output  every 
second  during  calibration. 

(10)  Timing  device.  Provide  a  stopwatch  or 
other  device,  accurate  to  +/  -  1  second/hour, 
to  measure  the  time  of  application  of  the 
pilot  burner  flame. 

(c)  Test  specimens. 

(1)  Specimen  preparation.  Prepare  and  test 
a  minimum  of  three  test  specimens.  If  an 
oriented  film  cover  material  is  used,  prepare 
and  test  both  the  warp  and  fill  directions. 

(2)  Construction.  Test  specimens  must 
include  all  materials  used  in  construction  of 
the  insulation  (including  batting,  film,  scrim, 
tape  etc.).  Cut  a  piece  of  core  material  such 
as  foam  or  fiberglass,  and  cut  a  piece  of  film 
cover  material  (if  used)  large  enough  to  cover 
the  core  material.  Heat  sealing  is  the 
preferred  method  of  preparing  fiberglass, 
samples,  since  they  can  be  made  without 
compressing  the  fiberglass  ("box  sample"). 
Cover  materials  that  are  not  heat  scalable 


may  be  stapled,  sewn,  or  taped  as  long  as  the 
cover  material  is  over-cut  enough  to  be 
drawn  down  the  sides  without  compressing 
the  core  material.  The  fastening  means 
should  be  as-continuous  as  possible  along  the 
length  of  the  seams.  The  specimen  thickness 
must  be  of  the  same  thickness  as  installed  in 
the  airplane. 

(3)  Specimen  Dimensioiys.  To  facilitate 
proper  placement  of  specimens  in  the  sliding 
platform  housing,  cut  non-rigid  core 
materials,  such  as  fiberglass,  I2V2  inches 
(318mm)  wide  by  23  inches  (584mm)  long. 
Cut  rigid  materials,  such  as  foam,  11 V2  +/ 
-  V4  inches  (292  mm  +/  -  6mm)  wide  by  23 
inches  (584mm)  long  in  order  to  fit  properly 
in  the  sliding  platform  housing  and  provide 
a  flat,  exposed  surface  equal  to  the  opening 
in  the  housing. 

(d)  Specimen  conditioning.  Condition  the 
test  specimens  at  70  +/-5°F  (21  +/  -  2''C)  and 
55%  +/  -  10%  relative  humidity,  for  a 
minimum  of  24  hours  prior  to  testing. 

(e)  Apparatus  Calibration. 

(1)  With  the  sliding  platform  out  of  the 
chamber,  install  the  calorimeter  holding 
frame.  Push  the  platform  back  into  the 
chamber  and  insert  the  calorimeter  into  the 

Table  1  .—Calibration  Table 


first  hole  ("zero"  position).  See  figure  7. 
Close  the  bottom  door  located  below  the 
sliding  platform.  The  distance  from  the 
centerline  of  the  calorimeter  to  the  radiant 
panel  surface  at  this  point  must  be  7.V2 
inches  +/  -  Va  (191  mm  +/  -  3).  Prior  to 
igniting  the  radiant  panel,  ensure  that  the 
calorimeter  face  is  clean  and  that  there  is 
water  running  through  the  calorimeter. 

(2)  Ignite  the  panel.  Adjust  the  fuel/air 
mixture  to  achieve  1.5  BTUs/ft^-second  +/ 
-5%  (1.7  Watts/cm2  +/-5%)  at  the  "zero" 
position.  If  using  an  electric  panel,  set  the 
power  controller  to  achieve  the  proper  heat 
flux.  Allow  the  unit  to  reach  steady  state  (this 
may  take  up  to  1  hour).  The  pilot  burner 
must  be  off  and  in  the  down  position  during 
this  time. 

(3)  After  steady-state  conditions  have  been 
reached,  move  the  calorimeter  2  inches  (51 
mm)  from  the  "zero"  position  (first  hole)  to 
position  1  and  record  the  heat  flux.  Move  the 
calorimeter  to  position  2  and  record  the  heat 
flux.  Allow  enough  time  at  each  position  for 
the  calorimeter  to  stabilize.  Table  1  depicts 
typical  calibration  values  at  the  three 
positions. 


Position 

BTU's/ft2sec 

Watts/cmz 

"Zero"  Position  

1.5 

1.51-1.50-1.49 

1.43-1.44 

1  7 

Position  1 , 

1.71-1.70-1.69 
1.62-1.63 

Position  2 
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(4)  Open  the  bolt 
calorimeter  and  h  jld 
as  the  fixture  is  v(  ry 

(f)  Test  Procedi\re 

(1)  Ignite  the  pi 
at  least  2  inches 
the  platform.  The 
specimen  until  th 

(2)  Place  the  tes  t 
platform  holder, 
surface  is  level  w 
At  "zero"  point, 
be  7V2  inches  +/- 
below  the  radiant 


ot  burner.  Ensure  that  it  is 
1  mm)  above  the  top  of 
burner  must  not  contact  the 

test  begins. 

specimen  in  the  sliding 

I  nsure  that  the  test  sample 

Ih  the  top  of  the  platform. 

specimen  surface  must 

Va  inch  (191  mm  +/  -  3) 

panel. 


t  le 


(6)  Leave  the 
seconds  and  then 
least  2  inches  (51 

(g)  Report. 

(1)  Identify  and 

(2)  Report  any 
test  specimen. 

(3)  Report  the 
If  this  distance  is 
this  as  a  pass  (no 

(4)  Report  the 
(h)  Requiremen 


cm  door,  remove  the 
er  fixture.  Use  caution 
hot. 


bu  mi 


ler  in  position  for  15 
remove  to  a  position  at 
nm)  above  the  specimen. 

describe  the  test  specimen, 
shrinkage  or  melting  of  the 

fl  ime  propagation  distance, 
ess  than  2  inches,  report 
neasurement  required). 

al  ter- flame  time, 
s. 


(3)  Place  the  retaining/securing  frame  over 
the  test  specimen.  It  may  be  necessary  (due 
to  compression)  to  adjust  the  sample  (up  or 
down)  in  order  to  maintain  the  distance  from 
the  sample  to  the  radiant  panel  (7V2  inches 
+/  -  Vb  inch  (191  mm+/  -  3)  at  "zero" 
position).  With  film/fiberglass  assemblies,  it 
is  critical  to  make  a  slit  in  the  film  cover  to 
purge  any  air  inside.  This  allows  the  operator 
to  maintain  the  proper  test  specimen  position 
(level  with  the  top  of  the  platform)  and  to 
allow  ventilation  of  gases  during  testing.  A 
longitudinal  slit,  approximately  2  inches 
(51mm)  in  length,  must  be  centered  3  inches 


+/  -  Vz  inch  (76mm+/  -  13mm)  from  the  left 
flange  of  the  securing  frame.  A  utility  knife 
is  acceptable  for  slitting  the  film  cover. 

(4)  Immediately  push  the  sliding  platform 
into  the  chamber  and  close  the  bottom  door. 

(5)  Bring  the  pilot  burner  flame  into 
contact  with  the  center  of  the  specimen  at  the 
"zero"  point  and  simultaneously  start  the 
timer.  The  pilot  burner  must  be  at  a  27°  angle 
with  the  sample  and  be  approximately  V2 
inch  (12  mm)  above  the  sample.  See  figure 

7.  A  stop,  as  shown  in  figure  8,  allows  the 
operator  to  position  the  burner  correctly  each 
time. 


Figure  8  -  Propane  Burner  Stop 


(1)  There  must  be  no  flame  propagation 
beyond  2  inches  (51  mm)  to  the  left  of  the 
centerline  of  the  pilot  flame  application. 

(2)  The  flame  time  after  removal  of  the 
pilot  burner  may  not  exceed  3  seconds  on 
any  specimen. 

Part  VII — Tesf  Method  To  Determine  the 
Bumthrough  Resistance  of  Thermal/ Acoustic 
Insulation  Materials 

Use  the  following  test  method  to  evaluate 
the  burnthrough  resistcuice  characteristics  of 
aircraft  thermal/acoustic  insulation  materials 
when  exposed  to  a  high  intensity  open  flame. 


(a)  Definitions. 

Burnthrough  time  means  the  time,  in 
seconds,  for  the  burner  flame  to  penetrate  the 
test  specimen,  and/or  the  time  required  for 
the  heat  flux  to  reach  2.0  Btu/ft^sec  (2.27  W/ 
cm^)  on  the  inboard  side,  at  a  distance  of  12 
inches  (30.5  cm)  from  the  front  surface  of  the 
insulation  blanket  test  frame,  whichever  is 
sooner.  The  burnthrough  time  is  measured  at 
the  inboard  side  of  each  of  the  insulation 
blanket  specimens. 

Insulation  blanket  specimen  means  one  of 
two  specimens  positioned  in  either  side  of 
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the  test  rig,  at  an  angle  of  30°  with  respect 
to  vertical. 

Specimen  set  means  two  insulation  blanket 
specimens.  Both  specimens  must  represent 


the  same  production  insulation  blanket 
construction  and  materials,  proportioned  to 
correspond  to  the  specimen  size, 
(b)  Apparatus. 


(1)  The  arrangement  of  the  test  apparatus 
is  shown  in  figures  1  and  2  and  must  include 
the  capability  of  swinging  the  burner  away' 
from  the  test  specimen  during  warm-up. 


Detail  A 


A     ^ 


36"  (914  mm) 
34"  (864  mm) 


Strin 


(127  mm) 


All  Horizontal  Hat-shaped 
'ers  Bolted  to  Vertical  Formers 


Detail  B 


0.75" 
(19  mm) 


1.0" 
(25  mm) 

0.5"  (13  mm) 


All  Material  0.125"  (3  mm)  Thickness  Except  Center  Vertical  Former,  0.250"  (6  mm)  Thick 


Figure  1  -  Bumthrough  Test  Apparatus  Specimen  Holder 
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(2)  Testhurner.  The  test  burner  must  be  a 
modified  gun-type  such  as  the  Park  Model 
DPL  3400.  Flame  characteristics  are  highly 


dependent  on  actual  burner  setup. 
Parameters  such  as  fuel  pressure,  nozzle 
depth,  stator  position,  and  intake  airflow 


must  be  properly  adjusted  to  achieve  the 
correct  flame  output. 


Insulation 


Burner  Cone 


Draft  Tube 


Figure  2  -  Bumthrough  Test  Apparatus 
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pa  t 


(i)  Sozzle.  A 
pressure  to  yield 
L/min)  fuel  flow. 
80-  PL  (hollow  a 
at  6.0  gal/hr  at  lOi 
a  proper  sprav 

{i\]  Fuel  Rail  T 
adjusted  to  positi 
of  0.3125  inch  (8 
the  exit  stator,  wl 
end  of  the  draft  t 

(iii)  Internal 
located  in  the  mi 
be  positioned  at  a 
mm)  from  the  tip 
stator  must  also  b 
integral  igniters 
midway  between 


ncfezle  must  maintain  the  fuel 
nominal  6.0  gal/hr  (0.378 
\  Monarch-manufactured 
e)  nozzle  nominally  rated 
lb/in-  (0.71  MPa)  delivers 
em. 

e  fuel  rail  must  be 
n  the  fuel  nozzle  at  a  depth 
nm)  from  the  end  plane  of 
ch  must  be  mounted  in  the 


u  5e. 
Stc  tor.  The  internal  stator, 
c  die  of  the  draft  tube,  must 
depth  of  3.75  inches  (95 
)f  the  fuel  nozzle.  The 
positioned  such  that  the 
a|e  located  at  an  angle 
he  10  and  11  o'clock 


position,  when  viewed  looking  into  the  draft 
tube.  Minor  deviations  to  the  igniter  angle  are 
acceptable  if  the  temperature  and  heat  flux 
requirements  conform  to  the  requirements  of 
paragraph  VII{e)  of  this  appendix. 

(iv)  Blower  Fan.  The  cylindrical  blower  fan 
used  to  pump  air  through  the  burner  must 
measure  5.25  inches  (133  mm)  in  diameter  by 
3.5  inches  (89  mm)  in  width. 

(v)  Burner  cone.  Install  a  12  +0. 125-inch 
(305  ±3  mm)  burner  extension  cone  at  the 
end  of  the  draft  tube.  The  cone  must  have  an 
opening  6  ±0. 125-inch  (152  ±3  mm)  high  and 
11  ±0.1 25-inch  (280  ±3  mm)  wide  (see  figure 
3). 

(vi)  Fuel.  Use  |P-8,  Jet  A,  or  their 
international  equivalent,  at  a  flow  rate  of  6.0 
+0.2  gal/hr  (0.378  ±0.0126  L/min).  If  this  fuel 


is  unavailable,  ASTM  K2  fuel  (Number  2 
grade  kerosene)  or  ASTM  D2  fuel  (Number  2 
grade  fuel  oil  or  Number  2  diesel  fuel)  are 
acceptable  if  the  nominal  fuel  flow  rate, 
temperature,  and  heat  flux  measurements 
conform  to  the  requirements  of  paragraph 
Vll(e)  of  this  appendix. 

(vii)  Fuel  pressure  regulator.  Provide  a  fuel 
pressure  regulator,  adjusted  to  deliver  a 
nominal  6.0  gal/hr  (0.378  L/min)  flow  rate. 
An  operating  fuel  pressure  of  100  Ib/in^  (0.71 
MPa)  for  a  nominally  rated  6.0  gal/hr  80° 
spray  angle  nozzle  (such  as  a  PL  type) 
delivers  6.0  ±0.2  gal/hr  (0.378  ±0.0126  L/ 
min). 
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1550" 
(394  mm) 

5.0" 
(127  mm) 


,65432 


c    4.0"   > 
(102  mm) 


19/32"  (15  mm)  Spaces 


12.0" 
(305  mm) 


27/64"  (11  mm)  Spaces 
Y 


12.50" 
(318  mm) 


0.50"  (13  mm) 


J      0.50"  (13  mm) 

4  Bolts 


1.0" 
(25  mm) 


12.25" 
(311  mm) 


O 


Connection  flange 


11.0" 
(279  mm) 


6.0" 
(152  mm) 


425" 
(108  mm) 


Note:  One-half  of  tube 
extension  shown.   Second 
half  mates  at  spotweld  overiaps 


3.75"   i 
(95  mm) 


750" 
(191  mm) 


Material:  '0.050"  (1.3  mm)  stamless  steel 


Figure  3  -  Burner  Draft  Tube  Extension  Cone  Diagram 
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(3)  Calibrati 
(i)  Construct 
incorpon  "e  a 
rake  for  the 
temperature, 
allow  movemen 
rig  position  to  e 
temperature 


rig  and  equipment. 
ndividual  calibration  rigs  to 
ca  orimeter  and  thermocouple 
me^urement  of  heat  flux  and 
ition  the  calibration  rigs  to 
of  the  burner  from  the  test 
ther  the  heat  flux  or 
ion  with  minimal  difficulty. 


Poi 


!  pOS  It 


(ii)  Calorimeter.  The  calorimeter  must  be  a 
total  heat  flux,  foil  type  Garden  Gage  of  an 
appropriate  range  such  as  0-20  Btu/ft^-sec 
(0-22.7  VV/cm2),  accurate  to  ±3%  of  the 
indicated  reading.  The  heat  flux  calibration 
method  must  be  in  accordance  with 
paragraph  VI(b)(7)  of  this  appendix. 

(iii)  Calorimeter  mounting.  Mount  the 
calorimeter  in  a  6-  by  12-  +0.125  inch  (152- 


by  305-  ±3  mm)  by  0.75  ±0.125  inch  (19  mm 
±3  mm)  thick  insulating  block  which  is 
attached  to  the  heat  flux  calibration  rig 
during  calibration  (figure  4).  Monitor  the 
insulating  block  for  deterioration  and  replace 
it  when  necessary.  Adjust  the  mounting  as 
necessary  to  ensure  that  the  calorimeter  face 
is  parallel  to  the  exit  plane  of  the  test  burner 
cone. 
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6  in  X  12  in  X  3/4  in 

(152  X  305  X  19  mm) 

Marinite  block 


Hn  (25  mm) 
dia  hole  for 
calorimeter  mounting 


lin 
(25  mm) 


6  ±  1/8  in 
(152  ±  3  mm) 


3  i  1/8  in 
(76  ±  3  mm) 

[ 


12  ±  1/8  in 
(305  1  3  mm) 

Side  View 


3/4  in 
(19  mm) 


T 
A 


Burner  Cone 


1  in  (25  mm)  dia         >^ 

^            4  i  1/8  in  (102  i  3  mm) 

x//////////////.    ^ / /^ ////// A^y/ A 

Water-cooled 
calorimeter 

Rack  mounts  to 
test  frame 

Steel  angle 

1  X  1  X  1/8  in 

(25  X  25  X  3  mm) 

Top  View 


Figure  4  -  Calorimeter  Position  Relative  to  Burner  Cone 
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lin 
(25  mm) 


Side  View 


Y 

3  ±  1/8  in 
(76  i  3  mm) 


(iv)  Thermocouples.  Provide  seven  Vs-inch 
(3.2  mm)  ceramic  packed,  metal  sheathed, 
type  K  (Chromel-akimel),  grounded  junction 
thermocouples  with  a  nominal  24  American 
Wire  Gauge  (AWG)  size  conductor  for 
calibration.  Attach  the  thermocouples  to  a 
steel  angle  bracket  to  form  a  thermocouple 
rake  for  placement  in  the  calibration  rig 
during  burner  calibration  (figure  5). 

(v)  Air  velocity  meter.  Use  a  vane-type  air 
velocity  meter  to  calibrate  the  velocity  of  air 
entering  the  burner.  An  Omega  Engineering 
Model  HH30A  is  satisfactory.  Use  a  suitable 
adapter  to  attach  the  measuring  device  to  the 
inlet  side  of  the  burner  to  prevent  air  from 
entering  the  burner  other  than  through  the 


J 


Burner  Cone 


4  ±  1/8  in  (102  ±  3  mm) 


TS — S — i — i     i     i 


T 


1  in  (25  mm) 


Rack  mounts  to 
test  frame 


Steel  angle 

1  X  1  X  1/8  in 

(25  X  25  X  3  mm) 


Top  View 


Figure  5  -  Thermocouple  Rake  Position  Relative  to  Burner  Cone 


measuring  device,  which  would  produce 
erroneously  low  readings.  Use  a  flexible  duct, 
measuring  4  inches  wide  (102  mm)  by  20  feet 
long  (6.1  meters),  to  supply  fresh  air  to  the 
burner  intake  to  prevent  damage  to  the  air 
velocity  meter  from  ingested  soot.  An 
optional  airbox  permanently  mounted  to  the 
burner  intake  area  can  effectively  house  the 
air  velocity  meter  and  provide  a  mounting 
port  for  the  flexible  intake  duct. 

(4)  Test  specimen  mounting  frame.  Make 
the  mounting  frame  for  the  test  specimens  of 
Vs-inch  (3.2  mm)  thick  steel  as  shown  in 
figure  1 ,  except  for  the  center  vertical  former, 
which  should  be  'A-inch  (6.4  mm)  thick  to 
minimize  warpage.  The  specimen  mounting 


frame  stringers  (horizontal)  should  be  bolted 
to  the  test  frame  formers  (vertical)  such  that 
the  expansion  of  the  stringers  will  not  cause 
the  entire  structure  to  warp.  Use  the 
mounting  frame  for  mounting  the  two 
insulation  blanket  test  specimens  as  shown 
in  figure  2. 

(5)  Backface  calorimeters.  Mount  two  total 
heat  flux  Gardon  type  calorimeters  behind 
the  insulation  test  specimens  on  the  back 
side  (cold)  area  of  the  test  specimen 
mounting  frame  as  shown  m  figure  6. 
Position  the  calorimeters  along  the  same 
plane  as  the  burner  cone  centerline,  at  a 
distance  of  4  inches  (102  mm)  from  the 
vertical  centerline  of  the  test  frame. 
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(i)  The  calorimeters  must  be  a  total  heat 
flux,  foil  type  Gardon  Gage  of  an  appropriate 
range  such  as  0-5  Btu/ft^-sec  (0-5.7  W/cm^), 
accurate  to  ±3%  of  the  indicated  reading.  The 
heat  flux  calibration  method  must  comply 
with  paragraph  VI(b)(7)  of  this  appendix. 

(6)  Instrumentation.  Provide  a  recording 
potentiometer  or  other  suitable  calibrated 
instrument  with  an  appropriate  range  to 
measure  and  record  the  outputs  of  the 
calorimeter  and  the  thermocouples. 

(7)  Timing  device.  Provide  a  stopwatch  or 
other  device,  accurate  to  ±1%,  to  measure  the 
time  of  application  of  the  burner  flame  and 
burnthrough  time. 

(8)  Test  chamber.  Perform  tests  in  a 
suitable  chamber  to  reduce  or  eliminate  the 
possibility  of  test  fluctuation  due  to  air 
movement.  The  chamber  must  have  a 
minimum  floor  area  of  10  by  10  feet  (305  by 
305  cm). 

(i)  Ventilation  hood.  Provide  the  test 
chamber  with  an  exhaust  system  capable  of 
removing  the  products  of  combustion 
expelled  during  tests. 

(c)  Test  Specimens. 

(1)  Specimen  preparation.  Prepare  a 
minimum  of  three  specimen  sets  of  the  same 
construction  and  configuration  for  testing. 


(2)  Insulation  blanket  test  specimen. 
(i)  For  batt-type  materials  such  as 

fiberglass,  the  constructed,  finished  blanket 
specimen  assemblies  must  be  32  inches  wide 
by  36  inches  long  (81.3  by  91.4  cm), 
exclusive  of  heat  sealed  film  edges. 

(ii)  For  rigid  and  other  non-conforming 
types  of  insulation  materials,  the  finished  test 
specimens  must  fit  into  the  test  rig  in  such 
a  manner  as  to  replicate  the  actual  in-service 
installation. 

(3)  Construction.  Make  each  of  the 
specimens  tested  using  the  principal 
components  (;.e.,  insulation,  fire  barrier 
material  if  used,  and  moisture  barrier  film) 
and  assembly  processes  (representative 
seams  and  closures). 

(i)  Fire  barrier  material.  If  the  insulation 
blanket  is  constructed  with  a  fire  barrier 
material,  place  the  fire  barrier  material  in  a 
manner  reflective  of  the  installed 
arrangement  For  example,  if  the  material  will 
be  placed  on  the  outboard  side  of  the 
insulation  material,  inside  the  moisture  film, 
place  it  the  same  way  in  the  test  specimen. 

(ii)  /nsu/a//on  material.  Blankets  that 
utilize  more  than  one  variety  of  insulation 
(composition,  density,  etc.)  must  have 
specimen  sets  constructed  that  reflect  the 


insulation  combination  used.  If,  however, 
several  blanket  types  use  similar  insulation 
combinations,  it  is  not  necessary  to  test  each 
combination  if  it  is  possible  to  bracket  the 
various  combinations. 

(iii)  Moisture  barrier  film.  If  a  production 
blanket  construction  utilizes  more  than  one 
type  of  moisture  barrier  film,  perform 
separate  tests  on  each  combination.  For 
example,  if  a  polyimide  film  is  used  in 
conjunction  with  an  insulation  in  order  to 
enhance  the  burnthrough  capabilities,  also 
test  the  same  insulation  when  used  with  a 
polyvinyl  fluoride  film. 

(iv)  Installation  on  test  frame.  Attach  the 
blanket  test  specimens  to  the  test  frame  using 
12  steel  spring  type  clamps  as  shown  in 
figure  7.  Use  the  clamps  to  hold  the  blankets 
in  place  in  both  of  the  outer  vertical  formers, 
as  well  as  the  center  vertical  former  (4 
clamps  per  former).  The  clamp  surfaces 
should  measure  1  inch  by  2  inches  (25  by  51 
mm).  Place  the  top  and  bottom  clamps  6 
inches  (15.2  cm)  from  the  top  and  bottom  of 
the  test  frame,  respectively.  Place  the  middle 
clamps  8  inches  (20.3  cm)  from  the  top  and 
bottom  clamps. 
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(Note:  For  blanket  materials  that  cannot  be 
installed  in  accordance  with  figure  7  above, 
the  blankets  must  be  installed  in  a  manner 
approved  by  the  FAA.) 

(v)  Conditioning.  Condition  the  specimens 
at  70°  ±5°F  (21°  ±2°C)  and  55%  +10%  relative 
humidity  for  a  minimum  of  24  hours  prior  to 
testing. 

(d)  Preparation  of  apparatus. 

(1)  Level  and  center  the  frame  assembly  to 
ensure  alignment  of  the  calorimeter  and/or 
thermocouple  rake  with  the  burner  cone. 

(2)  Turn  on  the  ventilation  hood  for  the  test 
chamber.  Do  not  turn  on  the  burner  blower. 
Measure  the  airflow  of  the  test  chamber  using 


a  vane  anemometer  or  equivalent  measuring 
device.  The  vertical  air  velocity  just  behind 
the  top  of  the  upper  insulation  blanket  test 
specimen  must  be  100  ±50  ft/min  (0.51  ±0.25 
m/s).  The  horizontal  air  velocity  at  this  point 
must  be  less  than  50  ft/min  (0.25  m/s). 

(3)  If  a  calibrated  flow  meter  is  not 
available,  measure  the  fuel  flow  rate  using  a 
graduated  cylinder  of  appropriate  size.  Turn 
on  the  burner  motor/fuel  pump,  after 
insuring  that  the  igniter  system  is  turned  off. 
Collect  the  fuel  via  a  plastic  or  rubber  tube 
into  the  graduated  cylinder  for  a  2-minute 
period.  Determine  the  flow  rate  in  gallons  per 


hour.  The  fuel  flow  rate  must  be  6.0  ±0.2 
gallons  per  hour  (0.378  ±0.0126  L/min). 

(e)  Calibration. 

(1)  Position  the  burner  in  front  of  the 
calorimeter  so  that  it  is  centered  and  the 
vertical  plane  of  the  burner  cone  exit  is  4 
±0.125  inches  (102  ±3  mm)  from  the 
calorimeter  face.  Ensure  that  the  horizontal 
centerline  of  the  burner  cone  is  offset  1  inch 
below  the  horizontal  centerline  of  the 
calorimeter  (figure  8).  Without  disturbing  the 
calorimeter  position,  rotate  the  burner  in 
front  of  the  thermocouple  rake,  such  that  the 
middle  thermocouple  (number  4  of  7)  is 
centered  on  the. burner  cone. 
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Ensure  that  the  horizontal  centerline  of  the 
burner  cone  is  also  offset  1  inch  below  the 
horizontal  centerline  of  the  thermocouple 
tips.  Re-check  measurements  by  rotating  the 
burner  to  each  position  to  ensure  proper 
alignment  between  the  cone  and  the 
calorimeter  and  thermocouple  rake.  {Note: 
The  test  burner  mounting  system  must 
incorporate  "detents"  that  ensure  proper 
centering  of  the  burner  cone  with  respect  to 
both  the  calorimeter  and  the  thermocouple 
rakes,  so  that  rapid  positioning  of  the  burner 
can  be  achieved  during  the  calibration 
procedure.) 

(2)  Position  the  air  velocity  meter  in  the 
adapter  or  airbox,  making  certain  that  no 
gaps  exist  where  air  could  leak  around  the  air 
velocity  measuring  device.  Turn  on  the 
blower/motor  while  ensuring  that  the  fuel 
solenoid  and  igniters  are  off.  Adjust  the  air 
intake  velocity  to  a  level  of  2150  ft/min, 
(10.92  m/s)  then  turn  off  the  blower/motor. 
(Note:  The  Omega  HH30  air  velocity  meter 
measures  2.625  inches  in  diameter.  To 
calculate  the  intake  airflow,  multiply  the 
cross-sectional  area  (0.03758  ft^)  by  the  air 
velocity  (2150  ft/min)  to  obtain  80.80  ft^/min. 
An  air  velocity  meter  other  than  the  HH30 
unit  can  be  used,  provided  the  calculated 
airflow  of  80.80  ftVmin  (2.29  mVmin)  is 
equivalent.) 

(3)  Rotate  the  burner  from  the  test  position 
to  the  warm-up  position.  Prior  to  lighting  the 
burner,  ensure  that  the  calorimeter  face  is 
clean  of  soot  deposits,  and  there  is  water 
running  through  the  calorimeter.  Examine 
and  clean  the  burner  cone  of  any  evidence  of 
buildup  of  products  of  combustion,  soot,  etc. 
Soot  buildup  inside  the  burnei  cone  may 
affect  the  flame  characteristics  and  cause 
calibration  difficulties.  Since  the  burner  cone 
may  distort  with -time,  dimensions  should  be 
checked  periodically. 

(4)  While  the  burner  is  still  rotated  to  the 
warm-up  position,  turn  on  the  blower/motor, 
igniters  and  fuel  flow,  and  light  the  burner. 
Allow  it  to  warm  up  for  a  period  of  2 
minutes.  Move  the  burner  into  the  calibration 
position  and  allow  1  minute  for  calorimeter 
stabilization,  then  record  the  heat  flux  once 
every  second  for  a  period  of  30  seconds.  Turn 
off  burner,  rotate  out  of  position,  and  allow 
to  cool.  Calculate  the  average  heat  flux  over 
this  30-second  duration.  The  average  heat 
flux  should  be  16.0  ±0.8  Btu/ft2  sec  (18.2  ±0.9 
W/cm2). 

(5)  Position  the  burner  in  front  of  the 
thermocouple  rake.  After  checking  for  proper 
alignment,  rotate  the  burner  to  the  warm-up 
position,  turn  on  the  blower/motor,  igniters 
and  fuel  flow,  and  light  the  burner.  Allow  it 
to  warm  up  for  a  period  of  2  minutes.  Move 
the  burner  into  the  calibration  position  and 
allow  1  minute  for  thermocouple 
stabilization,  then  record  the  temperature  of 
each  of  the  7  thermocouples  once  every 
second  for  a  period  of  30  seconds.  Turn  off 
burner,  rotate  out  of  position,  and  allow  to 
cool.  Calculate  the  average  temperature  of 
each  thermocouple  over  this  SO-second 
period  and  record.  The  average  temperature 
of  each  of  the  7  thermocouples  should  be 
1900°F  +  100°F  (1038  ±  56°C). 

(6)  If  either  the  heat  flux  or  the 
temperatures  are  not  within  the  specified 
range,  adjust  the  burner  intake  air  velocity 


and  repeat  the  procedures  of  paragraphs  (4) 
and  (5)  above  to  obtain  the  proper  values. 
Ensure  that  the  inlet  air  velocity  is  within  the 
range  of  2150  ft/min  ±50  ft/min  (10.92  ±0.25 
m/s). 

(7)  Calibrate  prior  to  each  test  until 
consistency  has  been  demonstrated.  After 
consistency  has  been  confirmed,  several  tests 
may  be  conducted  with  calibration 
conducted  before  and  after  a  series  of  tests. 

(f)  Test  procedure.. 

(1)  Secure  the  two  insulation  blanket  test 
specimens  to  the  test  frame.  The  insulation 
blankets  should  be  attached  to  the  test  rig 
center  vertical  former  using  four  spring 
clamps  positioned  as  shown  in  figure  7 
(according  to  the  criteria  of  paragraph  (c)(4) 
or  (c)(4)(i)  of  this  part  of  this  appendix). 

(2)  Ensure  that  the  vertical  plane  of  the 
burner  cone  is  at  a  distance  of  4  ±0.125  inch 
(102  ±3  mm)  from  the  outer  surface  of  the 
horizontal  stringers  of  the  test  specimen 
frame,  and  that  the  burner  and  test  frame  are 
both  situated  at  a  30°  angle  with  respect  to 
vertical. 

(3)  When  ready  to  begin  the  test,  direct  the 
burner  away  from  the  test  position  to  the 
warm-up  position  so  that  the  flame  will  not 
impinge  on  the  specimens  prematurely.  Turn 
on  and  light  the  burner  and  allow  it  to 
stabilize  for  2  minutes. 

(4)  To  begin  the  test,  rotate  the  burner  into 
the  test  position  and  simultaneously  start  the 
timing  device. 

(5)  Expose  the  test  specimens  to  the  burner 
flame  for  4  minutes  and  then  turn  off  the 
burner.  Immediately  rotate  the  burner  out  of 
the  test  position. 

(6)  Determine  (where  applicable)  the 
burnthrough  time,  or  the  point  at  which  the 
heat  flux  exceeds  2.0  Btu/ft^-sec  (2.27  W/ 
cm2). 

(g)  Report. 

(1)  Identify  and  describe  the  specimen 
being  tested. 

(2)  Report  the  number  of  insulation  blanket 
specimens  tested. 

(3)  Report  the  burnthrough  time  (if  any), 
and  the  maximum  heat  flux  on  the  back  face 
of  the  insulation  blanket  test  specimen,  and 
the  time  at  which  the  maximum  occurred. 

(h)  Requirements. 

(1)  Each  of  the  two  insulation  blanket  test 
specimens  must  not  allow  fire  or  flame 
penetration  in  less  than  4  minutes. 

(2)  Each  of  the  two  insulation  blanket  test 
specimens  must  not  allow  more  than  2.0  Btu/ 
ft"sec  (2.27  W/cm2)  on  the  cold  side  of  the 
insulation  specimens  at  a  point  12  inches 
(30.5  cm)  from  the  face  of  the  test  rig. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

■  4.  The  a-uthority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44101,  44111,  44701,^4709.  44711, 
44712,  44715,  44716,  44717,  44722,  46306, 
46315,  46316,  46502,  46504,  46506-46507, 
47122,  47508,  47528-47531. 

■  5.  Amend  §  91.613  by  redesignating 
the  existing  text  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 


§  91 .61 3    Materials  for  compartment 
interiors. 


(b)  Thermal/acoustic  insulation 
materials.  For  transport  category 
airplanes  type  certificated  after  January 
1, 1958: 

(1)  For  airplanes  manufactiu-ed  before 
September  2,  2005,  when  thermal/ 
acoustic  insulation  materials  are 
installed  in  the  fuselage  as  replacements 
after  September  2,  2005,  those  materials 
must  meet  the  flame  propagation 
requirements  of  §  25.856  of  this  chapter, 
effective  September  2,  2003. 

(2)  For  airplanes  manufactured  after 
September  2,  2005,  thermal/acoustic 
insulation  materials  installed  in  the 
fuselage  must  meet  the  flame 
propagation  requirements  of  §  25.856  of 
this  chapter,  effective  September  2, 
2003. 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

■  6.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  40119, 
44101,  44701-44702,  44705.  44709-^4711, 
44713,  44716-44717,  44722,  44901,  44903- 
44904,  44912,  46105. 

■  7.  Amend  §121.312  by  adding 
paragraph  (e)  to  read  as  follows: 


§121.312 
interiors. 


Materials  for  compartment 


(e)  Thermal/acoustic  insulation 
materials.  For  transport  category 
airplanes  type  certificated  after  January 
1.  1958: 

(1)  For  airplanes  manufactured  before 
September  2,  2005,  when  thermal/ 
acoustic  insulation  materials  are 
installed  in  the  fuselage  as  replacements 
after  September  2,  2005,  those  materials 
must  meet  the  flame  propagation 
requirements  of  §  25.856  of  this  chapter, 
effective  September  2,  2003. 

(2)  For  airplanes  manufactured  after 
September  2,  2005,  thermal/acoustic 
insulation  materials  installed  in  the 
fuselage  must  meet  the  flame 
propagation  requirements  of  §  25.856  of 
this  chapter,  effective  September  2, 
2003. 

(3)  For  airplanes  with  a  passenger 
capacity  of  20  or  greater,  manufactured 
after  September  3,  2007,  thermal/ 
acoustic  insulation  materials  installed 
in  the  lower  half  of  the  fuselage  must 
meet  the  flame  penetration  resistance 
requirements  of  §  25.856  of  this  chapter, 
effective  September  2,  2003. 
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PART  125— CeRTIRCATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 


■  8.  The  authority 
continues  to  rei  d 


Authority:  49  I 

44702.44705,44 
44717,44722. 

■  9.  Amend  §i: 
paragraph  (c)  tc 

§125.113    Cabir 
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( ertificated  after  January 
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2(05 
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manufactured  before 
when  thermal/ 

ion  materials  are 
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2,  2005,  those  materials 

ame  propagation 


citation  for  part  125 
as  follows: 


.S.C.  106(g),  40113,  44701- 
10-44711,  44713,  44716- 

5.113  by  adding 
read  as  follows: 

interiors. 


requirements  of  §  25.856  of  this  chapter, 
effective  September  2,  2003. 

(2)  For  airplanes  manufactured  after 
September  2,  2005,  thermal/acoustic 
insulation  materials  installed  in  the 
fuselage  must  meet  the  flame 
propagation  requirements  of  §  25.856  of 
this  chapter,  effective  September  2, 
2003. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

■  10.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44705,  44709,  44711^4713,  44715- 
44717,44722. 

■  11.  Amend  §135.170  by  adding 
paragraph  (c)  to  read  as  follows: 


§135.170 
Interiors. 


Materials  for  compartment 


(c)  Thermal/acoustic  insulation 
materials.  For  transport  category 
airplanes  type  certificated  after  January 
1,  1958: 

(1)  For  airplanes  manufactured  before 
September  2,  2005,  when  thermal/ 
acoustic  insulation  materials  are 
installed  in  the  fuselage  as  replacements 
after  September  2,  2005,  those  materials 
must  meet  the  flame  propagation 
requirements  of  §  25.856  of  this  chapter, 
effective  September  2,  2003. 

(2)  For  airplanes  manufactured  after 
September  2,  2005,  thermal/acoustic 
insulation  materials  installed  in  the 
fuselage  must  meet  the  flame 
propagation  requirements  of  §  25.856  of 
this  chapter,  effective  September  2, 
2003. 

Issued  in  Washington,  DC  on  July  14,  2003. 
Marion  Blakey, 
Administrator. 
[FR  Doc.  03-18612  Filed  7-30-03;  8:45  am] 
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SUPPLEMENTARY  INFORMATION:  In 
preparing  'Yucca  Mountain  Review 
Plan,  NUREG-1804,  Revision  2,  Final 
Report,"  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  carefully 
reviewed  and  considered  more  than  900 
discrete  comments  received  during  the 
public  comment  period  in  about  35 
individual  letters  and  extracted  from  the 
transcripts  of  three  public  meetings.  To 
facilitate  the  analysis,  NRC  staff  grouped 
all  written  and  oral  comments  on  the 
Yucca  Mountain  Review  Plan  into  the 
following  11  major  topic  areas: 

(1)  Introduction; 

(2)  Acceptance  Review; 

(3)  General  Information; 

(4)  Preclosure  Period; 

(5)  Postclosure  Period; 

(6)  Research  and  Development 
Program  to  Resolve  Safety  Issues; 

(7)  Performance  Confirmation; 

(8)  Administrative  and  Programmatic 
Areas; 

(9)  Structure  of  the  Yucca  Mountain 
Review  Plan; 

(10)  Selected  Topics;  and 

(11)  Other  Comments. 
Throughout  this  response  to  public 

comments,  references  to  Yucca 
Mountain  Review  Plan  sections  use  the 
section  numbering  that  was  in  Revision 

2,  "Draft  Report  for  Comment," 
published  in  March  2002.  As  a  result  of 
changes  to  address  public  comments. 
Chapter  1  of  the  draft  Yucca  Mountain 
Review  Plan  is  now  Appendix  A  in 
Revision  2,  "Final  Report,"  and  Chapter 
2  is  now  Appendix  B.  Consequently, 
Chapter  1  is  the  "Review  Plan  for 
General  Information,"  and  the  "Review 
Plan  for  Safety  Analysis  Report"  is  now 
Chapter  2.  The  numbering  of  sections 
throughout  the  plan  has  been  modified 
accordingly.  For  example.  Section  3.2.1 
in  the  "Draft  Report  for  Comment"  is 
now  Section  1.2.1  in  the  "Final  Report," 
and  Section  4.2.1.3.7  in  the  "Draft 
Report  for  Conunent  "  is  Section 
2.2.1.3.7  in  the  "Final  Report." 

1     Introduction 

1.1     The  U.S.  Nuclear  Regulatory 
Commission  Staff  Ucensing  Review 

Issue  1 :  Will  NRC  staff  conduct  a 
thorough  licensing  review? 

Comment.  A  number  of  commenters 
expressed  concern  about  the  statement 
in  the  Yucca  Mountain  Review  Plan 
"Introduction"  that  NRC  staff  would 
conduct  limited  in-depth,  detailed 
analyses  and  would  not  seek  scientific 
precision.  Commenters  disagreed  with 
the  statement,  in  the  Yucca  Mountain 
Review  Plan  "Introduction,"  that  a 


licensing  review  is  not  intended  to  be  a 
detailed  evaluation  of  all  aspects  of 
facility  operations. 

Another  commenter  stated  the  Yucca 
Mountain  Review  Plan  appeared  to  be  a 
menu  of  options  rather  than  a  plan  for 
a  thorough  regulatory  review  using  a 
risk-informed,  performance-based 
decision  process  to  review  the  Yucca 
Mountain  license  application. 

Commenters  stated  that  the  Yucca 
Mountain  Review  Plan  is  subjective  in 
nature  and  appears  to  be  the  same,  or 
more  lenient  than,  the  process  used  for 
power  reactors.  Other  commenters 
noted  the  lack  of  a  performance  history 
to  support  establishing  defense-in-depth 
measures  and  safety  margins,  and 
suggested  that  any  assumptions  must  be 
adequately  supported  and  justified. 

A  commenter  stated  the  risk-informed 
basis  of  the  review  plan  and  the  lack  of 
definitive  criteria  allows  the  U.S. 
Department  of  Energy  (DOE)  to 
determine  the  level  of  importance  of 
almost  all  aspects  of  the  repository 
program  and  allows  DOE  to  determine 
the  level  of  NRC  review  effort.  A 
commenter  also  stated  that  the  licensing 
review  process  must  not  only  identify 
discrepancies  but  must  also  document 
them. 

Response.  NRC  implements  a 
licensing  process  in  which  a  license 
applicant  has  the  responsibility  to 
demonstrate  that  nuclear  material  can 
be  safely  received  and  possessed,  and  a 
nuclear  facility  can  be  safely  operated, 
in  accordance  with  regulations.  NRC 
staff  licensing  review  determines 
whether  this  demonstration  of 
compliance  with  regulations  is 
adequate.  The  regulatory  standard  for  a 
high-level  waste  repository  at  Yucca 
Mountain  is  "reasonable  assurance"  for 
preclosure  matters,  and  "reasonable 
expectation"  for  postclosure  matters. 
NRC  regulations  require  a  license 
applicant  to  provide  information  that  is 
supported  by  a  sound  scientific  and 
technical  basis. 

While  NRC  staff  reviews  the  entire 
license  application,  the  amount  of 
information  required  to  demonstrate 
that  regulatory  requirements  are  met 
may  vary  depending  on  the  importance 
of  the  information.  Specifically,  for  a 
risk-informed,  performance-based 
regulatory  program,  NRC  staff  focuses 
on  those  areas  that  have  been  shown  to 
have  the  greatest  importance  to  public 
health  and  safety.  Areas  requiring 
detailed,  NRC  staff  independent 
analyses  are  determined  by  NRC  staff 
and  reviewed  to  the  level  necessary  to 
confirm  analyses  in  order  to  make  a 
reasonable  assurance  or  reasonable 
expectation  determination. 
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The  Yucca  Mountain  Review  Plan 
facilitates  a  risk-informed,  performance- 
based  review  and  allows  for  flexibility 
in  the  level  of  detail  required  for  this 
review.  The  Commission  addressed  the 
use  of  a  risk-informed,  performance- 
based  review  for  a  potential  Yucca 
Mountain  repository  licensing 
proceeding  in  its  "Statement  of 
Considerations"  for  10  CFR  part  63  (66 
FR  55732.  55736-55737.  November  2, 
2001)  as  follows. 

In  developing  these  criteria,  the 
Commission  sought  to  establish  a  coherent 
body  of  risk-informed,  performance-based 
criteria  for  Yucca  Mountain  that  is 
compatible  with  the  Commission's  overall 
philosophy  of  risk-informed,  performance- 
based  regulation  ("Use  of  Probabilistic  Risk 
Assessment  Methods  in  Nuclear  Regulatory 
Activities — Final  Policy  Statement"  (60  FR 
42622;  August  16,  1995)].  Stated  succinctly, 
risk-informed,  performance-based  regulation 
is  an  approach  in  which  risk  insights, 
engineering  analysis  and  judgment  (e.g., 
defense  in  depth),  and  performance  history 
are  used  to:  (1)  Focus  attention  on  the  most 
important  activities,  (2)  establish  objective 
criteria  for  evaluating  performance,  (3) 
develop  measurable  or  calculable  parameters 
for  monitoring  system  and  licensee 
performance,  (4)  provide  flexibility  to 
determine  how  to  meet  the  established 
performance  criteria  in  a  way  that  will 
encourage  and  reward  improved  outcomes, 
and  (5)  focus  on  the  results  as  the  primary- 
basis  for  regulator^'  decision-making. 

Relevant  defense-in-depth,  safety 
margin,  and  performance  history 
information  from  other  facilities  can  be 
applied  to  a  high-level  waste  repository. 
Many  aspects  of  design  and 
performance  for  nuclear  facilities  are 
analogous  to  those  that  would  be  used 
for  a  high-level  waste  repository'.  For 
example,  there  is  extensive  regulatory 
guidance  on  design  and  implementation 
of  radiation  health  physics  programs  at 
nuclear  facilities.  Because  this 
information  would  be  used  in  review  of 
a  license  application  for  a  proposed 
repository  at  Yucca  Mountain,  the 
Yucca  Mountain  Review  Plan  references 
such  regulatory  guidance. 

To  clarify  the  risk-informed, 
performance-based  review,  the 
"Introduction  "  section  of  the  draft 
Yucca  Mountain  Review  Plan  (now 
Appendix  A)  and  the  "Acceptance 
Review"  section  (now  Appendix  B) 
have  been  modified,  as  appropriate,  to 
clarify  the  scope  of  NRC  staff's  licensing 
review. 

Issue  2:  Does  the  Yucca  Mountain 
Review  Plan  assume  that  all  licensing 
issues  will  be  resolved  and  a  license  for 
a  high-level  waste  repository  at  Yucca 
Mountain  will  be  approved? 

Comment.  A  commenter  was 
concerned  that  the  statement  in  the  draft 


Yucca  Mountain  Review  Plan 
"Introduction"  that  NRC  staff  will 
resolve  issues  using  its  technical 
understanding  implied  that  all  issues 
will  be  resolved  in  favor  of  licensing. 

Response.  The  language  in  the  draft 
Yucca  Mountain  Review  Plan 
"Introduction"  was  not  intended  to 
suggest  that  NRC  staff  had  prejudged  the 
acceptability  of  a  license  application  for 
Yucca  Mountain.  A  conclusion  as  to 
whether  all  licensing  issues  are  resolved 
is  premature.  NRC  staff  must  first 
conduct  a  detailed  technical  review -of 
the  license  application  and  consider 
whether  information  in  DOE's 
application  satisfies  regulatory 
requirements  and  demonstrates  that 
public  health  and  safety,  and 
environment  can  be  protected. 

NRC  staff  revised  the  language  in  the 
Yucca  Mountain  Review  Plan  to  clarify 
this  point. 

Issue  3:  Does  NRC  have  adequate 
authority  to  impose  license  conditions? 

Comment.  Two  commenters 
expressed  concern  that  NRC  lacked 
authority  to  impose  and  enforce  license 
conditions  because  the  "Introduction" 
of  the  draft  Yucca  Mountain  Review 
Plan  states  that  an  applicant  must  agree 
to  any  license  conditions.  The 
commenters  are  concerned  that 
applicants  can  reject  or  negotiate  license 
conditions  with  the  party  having  the 
greater  political  power  having  the 
advantage.  The  commenters  also 
expressed  concern  with  the  statement  in 
the  Yucca  Mountain  Review  Plan 
"Introduction"  that  the  Commission  has 
no  authority  to  compel  an  applicant  to 
come  forward  with  or  prepare  a 
different  proposal. 

Response.  The  language  in  the 
"Introduction"  was  intended  to  state 
that  license  conditions  should  be 
discussed  with  the  licensee  and 
imposed  only  as  necessary  to  meet  the 
reasonable  assiu-ance  or  reasonable 
expectation  standard.  It  was  not 
intended  to  suggest  that  the  Commission 
lacks  the  authority  to  impose  license 
conditions.  In  fact,  10  CFR  63.42 
provides  that  the  "Commission  shall 
include  any  license  conditions, 
including  license  specifications,  it 
considers  necessary  to  protect  the  health 
and  safety  of  the  public,  the  common 
defense  and  security,  and 
environmental  values"  in  any  license 
issued  under  10  CFR  part  63. 

The  Commission  has  authority  to 
require  regulatory  compliance  and 
protection  of  public  health  and  safety 
and  the  environment.  The  Commission, 
however,  cannot  mandate  that  an 
applicant  submit  an  application  or 
adopt  a  specific  design  or  analysis.  The 
Conunission  has  the  authority  to  deny 


an  application,  grant  an  application,  or 
grant  an  application  with  conditions. 
Unless  the  Commission  concludes  that 
regulations  will  be  complied  with  and  a 
facility  will  be  safely  operated  and 
material  safely  received  and  possessed, 
a  license  will  not  be  granted. 

The  "Introduction"  section  of  the 
Yucca  Mountain  Review  Plan  has  been 
modified  to  clarify  NRC's  authority. 

Issue  4:  When  will  the  Yucca 
Mountain  Review  Plan  be  finalized? 

Comment.  One  commenter  stated  that 
NRC  should  consider  and  incorporate 
the  comments  received  as  soon  as 
practicable  after  the  close  of  the 
comment  period  on  the  Yucca  Mountain 
Review  Plan. 

Response.  Consistent  with  the 
comment  and  NRC's  responsibility  to 
provide  guidance  on  a  timely  basis,  this 
Federal  Register  notice  indicates  the 
availability  of  the  Yucca  Mountain 
Review  Plan,  NUREG-1804,  Revision  2, 
Final  Report,  well  in  advance  of  the 
projected  December  2004  DOE  license 
application. 

2     Acceptance  Review 

2. 1    Acceptance  Review  Process 

Issue  1:  Will  an  acceptance  review  of 
a  license  application  for  a  high-level 
waste  repository  at  Yucca  Mountain  be 
adequate? 

Comment.  Commenters  expressed 
concern  about  the  statement  in  the 
"Acceptance  Review"  section  of  the 
draft  Yucca  Mountain  Review  Plan  that 
NRC  staff  does  not  determine  the 
technical  adequacy  of  information 
during  the  acceptance  review  and  the 
potential  for  NRC  staff  to  accept  biased 
and  erroneous  information  and  the  need 
for  NRC  to  determine  the  accuracy  and 
adequacy  of  information. 

Response.  The  purpose  of  the 
acceptance  review  is  to  determine 
whether  the  application  can  be 
docketed,  that  is,  whether  the 
application  is  complete  and  contains 
sufficient  information  to  enable  NRC 
staff  to  conduct  its  detailed  licensing 
review.  The  acceptance  review  does  not 
presuppose  what  that  licensing  decision 
will  be  and,  therefore,  does  not  evaluate 
the  technical  adequacy  of  the 
information.  If  the  license  application 
passes  the  acceptance  review,  the 
application  would  be  docketed,  and  the 
detailed  technical  review  would  begin. 
Diu-ing  the  detailed  technical  review, 
NRC  staff  would  determine  whether  the 
submitted  information  is  accurate  and 
demonstrates  that  regulatory 
requirements  are  met.  If  the  license 
application  fails  the  acceptance  review 
(for  example,  it  is  incomplete  and  lacks 
sufficient  information  to  support  the 
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specific  information  from  the  applicant, 
provided  the  applicant  provides  omitted 
information  in  a  timely  manner. 

The  NRC  staff  decision,  at  the 
acceptance  review  stage,  to  accept  or 
reject  an  application  would  be  based  on 
consideration  of  the  submitted 
information  and  the  importance  of  the 
missing  information  for  beginning  the 
detailed  technical  review. 

The  "Acceptance  Review"  section  of 
the  Yucca  Mountain  Review  Plan  has 
been  modified  to  clarify  the  purpose  of 
the  acceptance  review. 

3    General  Information 

3. 1     Content  of  the  General  Information 
Section  of  the  Yucca  Mountain  Review 
Plan 

Issue:  What  is  the  nature  of  the 
inspection  and  testing,  of  waste  forms 
and  waste  packages  listed  in  the 
"General  Information"  section  of  the 
draft  Yucca  Mountain  Review  Plan? 

Comment.  One  commenter  asked  the 
purpose  of  the  inspection  and  testing  of 
waste  forms  and  waste  packages 
included  in  the  "General  Information" 
section  of  the  Yucca  Mountain  Review 
Plan.  Another  commenter  asked 
whether  Naval  reactor  fuel  would  be 
inspected. 

Response.  Section  3.1,  "General 
Information,"  of  the  draft  Yucca 
Mountain  Review  Plan  provides 
procedures  and  acceptance  criteria  for 
review  of  general  information  that  is 
required  to  be  in  a  license  application 
for  a  high-level  waste  repository  at 
Yucca  Mountain  in  accordance  with  10 
CFR  63.21(b)(1).  Review  Method  2. 
"General  Nature  of  the  Geologic 
Repository  Operations  Area  Activities," 
of  this  section  provides  guidance  to 
NRC  staff  to  confirm  that  DOE  has 
provided  a  summary  description  of  the 
proposed  geologic  repository  operations 
area  operations,  including  information 
on  plans  for  the  inspection  and  testing 
of  waste  forms  and  waste  packages  as 
they  are  received.  The  associated 
Acceptance  Criterion  2  specifies  that 
these  plans  should  have  been  provided. 
The  "Review  Method"  indicates  that  a 
detailed  technical  review  of  this 
information  would  be  conducted  using 
Section  4.5.6,  "Plans  for  Conduct  of 
Normal  Activities.  Including 
Maintenance,  Surveillance,  and  Periodic 
Testing,"  of  the  draft  Yucca  Mountain 
Review  Plan. 

The  piupose  of  the  inspection  and 
testing  plans  is  to  ensure  that  waste 
forms  and  waste  packages  arriving  at  a 
repository  Eire  intact  and  are  functioning 
properly.  Should  waste  forms  or  waste 
packages  not  be  intact  or  not 
functioning  properly,  DOE  would  be 


required  to  take  actions  to  place  them  in 
a  safe  condition. 

DOE  has  the  authority  and  the 
responsibility  to  characterize,  inspect, 
and  monitor  Naval  reactor  fuel. 
Additionally,  the  characteristics  of 
Naval  fuel  and  its  associated  materials 
and  compounds  must  be  considered  in 
DOE's  demonstration  of  compliance 
with  preclosure  and  postclosure 
performance  objectives. 

No  changes  to  the  Yucca  Mountain 
Review  Plan  were  made  as  a  result  of 
this  comment. 

3.2    Adequacy  of  Site  Characterization 

Issue  1 :  Would  there  be  a  need  for 
additional  site  characterization  work 
once  a  license  application  for  a  potential 
high-level  waste  repository  at  Yucca 
Mountain  is  submitted? 

Comment.  Commenters  expressed 
concern  about  Acceptance  Criterion  3  in 
Section  3.5,  "Description  of  Site 
Characterization  Work,"  of  the  draft 
Yucca  Mountain  Review  Plan.  This 
acceptance  criterion  addresses 
limitations  that  would  qualify  the 
descriptions  of  site  characterization 
work  and  notes  that  the  license 
application  would  have  to  identify  any 
"additional  site  characterization  work 
necessary  to  increase  basic  scientific 
.  understanding  of  any  significant  feature, 
event,  and  process."  The  commenters 
asked  why  a  license  application  would 
be  accepted  if  the  applicant  had  not 
finished  site  characterization  work  or 
did  not  have  a  scientific  understanding 
of  any  feature,  event,  or  process.  Other 
commenters  noted  that  other  licenses 
issued  for  shorter  period  are  not  granted 
until  the  applicants  have  completed 
their  evaluations  and  that  incomplete 
site  characterization  should  not  be 
relegated  to  the  "Performance 
Confirmation  Program"  or  to  the 
"Research  and  Development  Program  to 
Resolve  Safety  Questions." 

Response.  A  license  for  a  potential 
high-level  waste  repository  at  Yucca 
Mountain  can  not  be  granted  unless  the 
applicant  has  demonstrated,  and  NRC 
has  determined,  regulatory  requirements 
are  met.  Under  10  CFR  63'l5,  DOE  is 
required  to  conduct  a  program  of  site    • 
characterization,  with  respect  to  the 
Yucca  Mountain  site,  before  DOE 
submits  a  license  application.  The 
statement  in  the  review  plan 
acknowledges  that  knowledge  about  the 
site  and  repository  will  evolve  over  the 
life-cycle  of  a  repository  as  the  required 
performance  confirmation  program 
continues  in  accordance  with  10  CFR 
63,  subpart  F.  The  objectives  of  the 
performance  confirmation  program  is  to 
confirm  the  assumptions,  data  and 
analyses  that  led  to  the  findings  that 
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permitted  construction  of  the  repository 
and  subsequent  emplacement  of  waste. 
Per  the  requirements  of  10  CFR  63.131, 
the  program  must  provide  data  that 
indicate,  where  practicable,  whether 
"[a]ctual  subsurface  conditions 
encountered  and  changes  to  those 
conditions  during  construction  and 
waste  emplacement  operations  are 
within  the  limits  assumed  in  the 
licensing  review."  Also,  the 
performance  confirmation  program  must 
he  started  during  site  characterization 
and  continue  until  permanent  closiu'e. 

This  section  of  the  Yucca  Mountain 
Review  Plan  has  been  modified  to 
clarify  the  site  characterization 
description. 

Issue  2:  Should  the  definition  of  the 
location  and  characteristics  of  the 
reasonably  maximally  exposed 
individual  be  clarified? 

Comment.  One  commenter  stated  that 
Review  Method  2  of  draft  Yucca 
Mountain  Review  Plan,  Section  3.5, 
"Description  of  Site  Characterization 
Work,"  incorrectly  stated  that  the 
location  and  characteristics  of  the 
reasonably  maximally  exposed 
individual  had  already  been  specified 
by  regulation.  The  commenter  argued 
that  it  is  the  responsibility  of  DOE  to 
propose  these  details  in  its  license 
application. 

Response.  The  Yucca  Mountain 
Review  Plan  text  has  been  revised 
consistent  with  10  CFR  63.312  to  reflect 
the  required  location  and  characteristics 
of  the  reasonably  maximally  exposed 
individual. 

3.3    Material  Control  and  Accounting 
Program 

Issue  1 :  What  level  of  detail  is 
appropriate  for  the  material  control  and 
accounting  program  for  a  construction 
authorization? 

Comment.  One  commenter  noted  that 
the  information  on  material  control  and 
accounting  activities  may  be  in 
rudimentary  form  and  not  as  detailed  as 
other  areas  at  the  construction 
authorization  stage.  Commenters 
concluded  that  the  related  information 
would  not  need  to  be  complete  at  the 
time  of  construction  authorization 
application.  Commenters  further 
suggested  that  the  license  application 
should  describe  the  material  control  and 
accounting  program  and  contain  a 
commitment  to  meet  the  requirements  at 
10  CFR  63.78. 

Response.  Pursuant  to  10  CFR  part  63, 
there  are  specific  requirements  for  the 
material  control  and  accounting 
program  that  go  beyond  a  simple 
commitment  at  the  time  of  application 
for  a  construction  authorization. 
Pursuant  to  10  CFR  63.21(b),  a  license 


application  must  contain  a  description 
of  the  material  control  and  accounting 
program  to  meet  the  requirements  of  10 
CFR  63.78,  including  design  basis 
information,  an  assessment  of  potential 
impact  of  the  material  control  and 
accounting  program  on  design  features, 
and  a  description  of  physical  aspects  of 
the  material  control  and  accounting 
program. 

The  introductory  paragraph  to  Section 
3.4,  "Material  Control  and  Accounting 
Program,"  of  the  draft  Yucca  Mountain 
Review  Plan  has  been  modified  to 
clarify  these  requirements. 

Issue  2:  How  will  spent  nuclear  fuel 
and  high-level  radioactive  waste  in 
storage  be  inventoried? 

Comment.  One  commenter  noted  that 
there  are  no  specific  guidelines  in  the 
Yucca  Mountain  Review  Plan  for  a 
detailed  inventory  process  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  after  the  waste  is  placed  within 
sealed  disposal  canisters.  Another 
commenter  stated  that  inventory  of 
emplaced  waste  would  be  ensured  by 
controlling  access  to  the  subsurface. 

Response.  The  Yucca  Mountain 
Review  Plan  states,  in  accordance  with 
10  CFR  63.21,  that  the  applicant  must 
provide  a  description  of  how  physical 
inventories  of  the  repository  will  be 
planned,  conducted,  assessed,  and 
reported.  Consistent  with  the 
performance-based  regulations  in  10 
CFR  part  63,  the  Yucca  Mountain 
Review  Plan  does  not  prescribe  the 
methods  for  a  demonstration  of 
compliance.  Accordingly,  the  applicant 
has  the  flexibility  to  design  and 
implement  a  material  control  and 
accounting  program  that  meets 
regulatory  requirements. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

Issue  3:  Under  what  conditions  would 
spent  nuclear  fuel  or  high-level  waste  be 
transferred  out  of  the  geologic  repository 
operations  area? 

Comment.  One  commenter  asked  for  a 
definition  of  conditions  that  would 
require  movement  of  waste  from  a 
repository. 

Response.  The  geologic  repository 
operations  area  is  defined  by  10  CFR 
part  63  as  a  high-level  radioactive  waste 
facility  that  is  part  of  a  geologic 
repository,  including  both  surface  and 
subsurface  areas,  where  waste  handling 
activities  are  conducted.  As  the 
Commission  has  previously  indicated 
(66  FR  55732,  55743,  November  2,  2001) 
"[w]aste  retrieval  is  intended  to  be  an 
unusual  event  only  to  be  undertaken  to 
protect  public  health  and  safety." 


No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

Issue  4:  Should  the  Yucca  Mountain 
Review  Plan  define  the  quantity  of 
material  that  would  initiate  reporting 
the  loss  of  nuclear  materials? 

Comment.  One  commenter  suggested 
that  the  review  methods  and  acceptance 
criteria  of  draft  Yucca  Mountain  Review 
Plan  Section  3.4.  "Material  Control  and 
Accounting  Program."  that  address 
reporting  requirements  for  lost  nuclear 
material  should  apply  not  only  to  a 
significant  quantity,  but  to  any  quantity 
of  material  that  may  be  missing. 
Another  commenter  asked  who  would 
be  responsible  for  preventing  theft  of 
special  nuclear  material. 

Response.  NRC  must  be  notified  of 
any  loss  of  special  nuclear  material. 

As  is  the  case  for  other  NRC-licensed 
facilities,  the  licensee,  in  this  case  DOE, 
is  responsible  for  the  safe  and  secure 
operation  of  the  facility  and  for  safe 
receipt  and  possession,  including 
prevention  of  theft  of  nuclear  material. 
NRC  staff  will  review  the  license 
application  to  determine  whether  DOE 
has  adequate  physical  protection  and 
material  control  and  accountability 
programs.  Additionally,  if  a  license  is 
issued,  NRC  staff  would  conduct 
inspections  to  verif\'  whether  physical 
protection,  and  material  control  and 
accountability  programs,  are  being 
properly  implemented. 

The  term  "significant  quantity"  was 
deleted  from  this  section  of  the  Yucca 
Mountain  Review  Plan. 

Issue  5:  Should  the  Yucca  Mountain 
Review  Plan  address  storage  of 
emplaced  waste? 

Comment.  One  commenter  expressed 
concern  that  the  statement  "the 
reviewer  should  consider  that  emplaced 
waste  is  stored  until  the  repository  is 
closed"  in  the  Yucca  Mountain  Review 
Plan  implies  (because  of  requirements 
in  10  CFR  72.72)  that  physical  inventory 
would  be  required  at  least  yearly  for 
waste  packages  in  the  subsurface.  The 
commenter  suggested  deleting  this 
statement,  arguing  that  10  CFR  63.2 
defines  disposal  as  "the  emplacement  of 
radioactive  waste  in  a  geologic 
repository  with  the  intent  of  leaving  it 
there  permanently,"  which 
distinguishes  disposal  fi'om  storage 
operations.  The  commenter  believes  that 
the  inventory  aspect  of  the  material 
control  and  accounting  program  could 
be  met  by  controlling  access  to  the 
subsurface,  in  conjunction  with  the  use 
of  Material  Status  Reports  and  the 
requirements  in  10  CFR  63.71(b)  for  a 
record  of  movement  of  wastes  within 
the  geologic  repository  operations  area. 
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3.4     Physical  P  'otection 

Issue  1 :  How  vould  sensitive  physical 
security  plan  in  ormation  be  protected? 

Comment.  Numerous  commenters 
expressed  concim  about  the  level  of 
protection  fromlpublic  access  that 
would  be  provided  for  Yucca  Mountain 
physical  protection  plans,  programs, 
and  procedures 

Response.  Yu  :ca  Mountain  physical 
protection  plan  information  submitted 
to  NRC  staff  for  review  and  approval 
would  be  handl  ;d  as  Safeguards 
Information.  Sa  eguards  Information  is 
protected  from  i  mauthorized  disclosure 
in  accordance  m  ith  NRC  regulations  at 
10  CFR  73.21.  A  ccess  would  be  limited 
to  those  person!  with  an  established 
"need  to  know.  ' 

No  changes  w  ere  made  to  the  Yucca 
Mountain  Revie  w  Plan  in  response  to 
tliis  comment. 

Issue  2:  Will  1 JRC  staff  require  a 
physical  protect  ion  plan  to  be  submitted 
with  the  license  application? 

Comment.  Nu  merous  comments  were 
received  regard!  ng  whether  a  physical 
protection  plan  must  be  submitted  with 
a  license  applic  ition.  The  conunenters 
were  concerned  that  there  would  not  be 
adequate  inforn  ation  in  the  plan  and 
that  the  plan  sh  )uld  be  a  complete  and 
comprehensive  document  at  the  time  of 
application  sub  nission. 

Response.  Pu  suant  to  10  CFR 
63.21(b)(3),  DOl :  must  submit  "A 
description  of  tl  le  detailed  security 
measures  for  physical  protection  of 
high-level  radioactive  waste  in 
accordance  witli  section  73.51  of  this 
chapter.  This  pi  in  must  include  the 
design  for  physical  protection,  the 
licensee's  safeguards  contingency  plan, 
and  security  orj  anization  personnel 
training  and  qu  lification  plan.  The 
plan  must  list  ttsts,  inspections,  audits, 
and  other  mean  i  to  be  used  to 
demonstrate  coi  tipliance  with  such 
requirements.  "  The  applicant  must  be 
knowledgeable  is  to  the  requirements  in 
10  CFR  73.51  ar  d  must  design  the 
requirements  in  to  the  facility  during  the 
engineering  anc  design  phase  of  the 
project.  After  th  e  issuance  of  a 
construction  au  horization,  the 
applicant  wouh  submit  a  baseline 
physical  protect  ion  plan  for  technical 
review  to  enabli  the  NRC  staff  to 
determine  whet  ler  the  requirements  of 
10  CFR  73.51  ai  3  met.  Revisions  to  the 
physical  protect  ion  plan  will  be 
submitted  for  te  :hnical  review  as 


needed  should  requirements  or  design 
specifications  warrant  a  change  in 
security  methods  and  procedures. 

Modifications  were  made  to  the  Yucca 
Mountain  Review  Plan  to  clarify  the 
requirements  for  physical  protection 
information. 

Issue  3:  Are  physical  protection 
requirements  appropriately  reflected  in 
the  Yucca  Mountain  Review  Plan? 

Comment.  One  commenter  stated  that 
the  draft  Yucca  Mountain  Review  Plan 
sets  forth  physical  protection 
requirements  beyond  those  required  by 
regulations.  For  example,  10  CFR 
73.51(d)(4)  requires  daily  random 
patrols  for  the  protected  area,  but  the 
draft  Yucca  Mountain  Review  Plan  adds, 
that  a  minimum  of  two  patrols  per 
security  duty  work  shift  should  be 
conducted,  unless  the  facility  is  in  a 
remote  area  where  more  patrols  may  be 
necessary.  Also.  10  CFR  73.51(d)(8) 
requires  redundant  communications 
capability,  but  the  draft  Yucca  Mountain 
Review  Plan  adds  a  requirement  that 
diverse  systems  should  be  used  to 
ensure  communications.  In  addition,  the 
commenter  recommends  that  the  Yucca 
Mountain  Review  Plan  simply  state  that 
DOE  should  commit  to  implementing 
the  requirements  of  10  CFR  73.51. 

Response.  The  Yucca  Mountain 
Review  Plan  is  a  guidance  document 
and  cannot  impose  regulatory 
requirements.  The  Yucca  Mountain- 
Review  Plan  has  been  revised  consistent 
with  the  requirements  in  10  CFR  73.51. 

Issue  4:  Snould  the  Yucca  Mountain 
Review  Plan  indicate  that  a  designated 
response  force  could  be  used  for 
security  response? . 

Comment.  One  commenter  suggested 
that  for  consistency  with  regulations, 
the  Yucca  Mountain  Review  Plan 
should  indicate  that  DOE  may  use  a 
designated  response  force  rather  than  a 
local  law  enforcement  authority  in 
response  to  physical  security  threat. 

Response.  The  Yucca  Mountain 
Review  Plan  was  modified  to  allow  use 
of  a  designated  response  force, 
consistent  with  10  CFR  part  73. 

Issue  5:  Does  the  Yucca  Mountain 
Review  Plan  include  realistic  measures 
for  verifying  the  effectiveness  of  the 
physical  protection  system? 

Comment.  One  commenter  noted  that 
the  draft  Yucca  Mountain  Review  Plan 
statement  in  Section  3.5,  "Physical 
Protection  Plan,"  that  verification  of  the 
physical  protection  system  should  be 
conducted  on-site  by  the  reviewer 
before  plan  approval  should  be  deleted. 
The  commenter  noted  that  on-site 
verifications  caimot  be  performed  at  the 
construction  authorization  stage  and 
that  this  statement  was  inconsistent 
with  other  Yucca  Mountain  Review  Plan 


statements  that  address  only  how  the 
system  will  be  designed,  tested,  and 
maintained. 

Response.  The  Yucca  Mountain 
Review  Plan  was  modified  to  remove 
the  statement  that  on-site  verification  of 
the  physical  protection  system  was 
required  before  plan  approval  at  the 
construction  authorization  stage. 

4    Preclosure  Period 

4.1     Preclosure  Operations 

Issue  1:  What  procediu-es  will  be  used 
to  control  processes  and  event 
sequences  during  the  operational  phase 
of  a  repository? 

Comment.  One  commenter  questioned 
control  of  processes  and  events  that 
might  occiu-  during  operations  at  a 
repository.  The  commenter  asked  for 
details  of  procediu^s  that  would  be 
implemented  in  specific  cases. 

Response.  As  is  the  case  for  other 
facilities  regulated  by  NRC,  operations 
related  to  safety  or  waste  isolation  must 
be  performed  using  formal  procedures. 
These  procedures  must  address  routine 
operations  as  well  as  emergencies.  At  a 
high-level  waste  repository,  the 
procedures  would  also  reflect  the  results 
of  the  preclosure  safety  analysis,  to  the 
extent  applicable,  which  includes 
hazards  identification,  consequence 
evaluation,  and  risk  assessment. 

Operating  procedures  would  be 
evaluated  before  approval  for  receipt 
and  possession  of  waste  and  would 
continue  to  be  evaluated  under  the  NRC 
inspection  program  that  would  be  in 
place  during  the  entire  operational 
period  of  a  repository. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

Issue  2:  What  are  specific  operating 
limits,  parameters,  or  design  criteria  for 
the  repository  preclosure  period? 

Comment.  Commenters  asked 
questions  relating  to  specific  operating 
limits,  parameters,  or  design  criteria  for 
the  operating  period  of  a  repository. 
Commenters  also  asked  how  NRC  could 
evaluate  the  adequacy  of  a  preclosure 
safety  analysis  if  the  design  contained  in 
the  license  application  was  not  final. 

Response.  Specific  operating  limits, 
parameters,  and  design  criteria  are  not 
included  in  the  Yucca  Mountain  Review 
Plan.  DOE  must  define  these 
parameters.  The  review  methods  and 
acceptance  criteria  in  the  Yucca 
Moimtain  Review  Plem  are  flexible 
rather  than  prescriptive  because  the 
regulations  at  10  CFR  part  63  are  risk- 
informed  and  performance-based. 

Pvusuant  to  10  CFR  63.21,  the 
application  must  be  as  complete  as 
possible  in  the  light  of  information  that 
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is  reasonably  available  at  the  time  of 
docketing.  The  regulations  also  require 
that  DOE  update  the  application  to 
permit  a  timely  review  before  the 
issuance  of  a  license.  These 
requirements  also  apply  to  the 
repository  design. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  3:  What  is  the  meaning  of  the 
term  "operational  period"? 

Comment.  One  commenter  asked  for  a 
definition  of  the  term  "operational 
period"  as  usedin  Section  4.1.1.1,  "Site 
Description  as  ft  Pertains  to  Preclosure 
Safety  Analysis,"  of  the  draft  Yucca 
Mountain  Review  Plan.  The  commenter 
asked  whether  the  term  includes 
emplacement  only  or  also  post- 
emplacement  performance  monitoring. 

Response.  A  definition  of  the  term 
"operational  period"  is  found  in  10  CFR 
63.102(c),  which  states: 

*   *   *  A  period  of  operations  follows  the 
Commission's  issuance  of  a  license.  The 
period  of  operations  includes  the  time  during 
which  emplacement  of  waste  occurs;  any 
subsequent  period  before  permanent  closure 
.  during  which  the  emplaced  wastes  are 
retrievable;  and  permanent  closure,  which 
includes  seating  openings  to  the  repository. 
Permanent  closure  represents  the  end  of  the 
performance  confirmation  program;  final 
backfilling  of-the  underground  facility,  if 
appropriate;  and  the  sealing  of  shafts,  ramps, 
and  boreholes. 

Since  this  definition  is  included  in  10 
CFR  part  63,  no  changes  were  made  to 
the  Yucca  Mountain  Review  Plan. 

4.2     Waste  Retrieval  Operations 

Issue  1 :  Does  the  Yucca  Mountain 
Review  Plan  adequately  address  waste 
retrieval  operations? 

Comment.  Commenters  raised 
questions  regarding  waste  retrieval.  One 
commenter  asked  for:  (i)  Any 
assumptions  associated  with  waste 
retrieval;  (ii)  the  time  frame  after  closure 
for  retrieval;  and  (iii)  the  number  of 
years  after  closure  during  which  it 
would  be  possible  to  retrieve  waste.  The 
same  commenter  stated  that  once  waste 
retrieval  criteria  are  established,  they 
must  not  be  watered  down.  A 
commenter  stated  that  a  "high-speed, 
fast  and  dirty"  retrieval  procedure 
should  be  established  to  respond  to 
sudden,  catastrophic  events.  Other 
commenters  stated  that  the  Yucca 
Mountain  Review  Plan  should  require 
DOE  to  physically  show  it  can  remotely 
eipplace  and  retrieve  disposal  canisters. 

Response.  The  Commission  has 
previously  addressed  issues  related  to 
retrievability  of  waste  from  a  high-level 
waste  repository  at  Yucca  Mountain  (66 
FR  55743,  November  2,  2001)  and 


indicated  that  a  physical  demonstration 
of  retrievability  would  not  be  necessary 
for  a  construction  authorization. 

Some  commenters  were  concerned  that 
NRC's  proposed  regulations  required  DOE  to 
submit  plans  for  retrievability,  but  did  not 
require  an  actual  demonstration  that  the 
plans  were  feasible.  Some  commenters 
suggested  that  the  NRC  should  require  DOE 
to  demonstrate  the  feasibility  of  its  retrieval 
plans.  *   *   *  If  necessary  to  protect  public 
health  and  safety,  waste  package  retrieval  in 
a  deep  geologic  repository  would  be  a  first- 
of-a-kind  endeavor  with  unique  engineering 
and  geotechnical  challenges.  The 
Commission  recognizes  that  the  retrieval 
operation  would  be  an  unusual  event,  and 
may  be  an  involved  and  expensive  operation 
(U.S.  Nuclear  Regulatory  Commission,  "Staff 
Analysis  of  Public  Comments  on  Proposed 
RulelO  CFR  part  60,  Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories,'  "  Office  of  Nuclear  Regulatory 
Research.  NUREG-0804,  December  1983;  p. 
11).  As  such,  DOE  can  expect  that  its  plans 
and  procedures  in  this  area  will  receive 
extensive,  detailed  review  by  the  NRC  staff 
as  part  of  any  construction  authorization 
review.  The  feasibility  and  reasonableness  of 
DOE's  retrieval  plans  will  be  reviewed  by  the 
NRC  staff  at  the  time  of  the  license 
application  submittal.  *   *   «  However,  the 
Commission  does  not  envision  that  DOE  will 
need  to  build  full-scale  prototypes  of  its 
retrieval  systems  to  demonstrate  that  its 
retrieval  plans  are  practicable  at  the  time  of 
construction  authorization.  Rather,  DOE 
needs  to  design  (and  build)  the  repository  in 
such  a  way  that  the  retrieval  option  is  not 
rendered  impractical  or  impossible. 

With  regard  to  the  time  frame  for 
waste  retrieval,  the  Commission  stated 
(66  FR  55743,  November  2,  2001): 

Some  commenters  expressed  a  belief  that 
the  period  of  waste  package  retrieval  could 
be  accomplished  beyond  50  years,  and  there 
should  be  fiexibility  for  extending  the  period 
of  retrievability  to  longer  time  periods.  One 
commenter  suggested  that  the  repository 
should  be  monitored  to  determine  if  there 
will  be  problems  (e.g.,  too  high  a 
temperature,  too  much  water  inflow)  that 
would  require  the  waste  to  be  retrieved.  The 
same  commenter  suggested  that  stewardship 
of  the  waste  be  maintained  (indefinitely)  so 
that  waste  could  be  made  available  for  future 
energy  needs.  *   *   *  The  50-year  limit  on 
waste  retrieval  operations  was  adopted  from 
the  generic  requirements  found  at  Part  60.  At 
the  time  Part  60  was  first  promulgated,  the 
Commission  solicited  comment  on  what  was 
then  a  proposed  100-year  retrieval  period  (46 
FR  35282;  )uly  8,  1981).  However,  after  an 
analysis  of  public  comments,  it  was 
determined  that  the  Commission's  earlier 
proposal  was  excessive,  and  the  shorter  50- 
year  period  was  decided  [upjon  (U.S.  Nuclear 
Regulatory  Commission.  "Staff  Analysis  of 
Public  Comments  on  Proposed  Rule  10  CFR 
part  60,  'Disposal  of  High-Level  Radioactive 
Wastes  in  Geologic  Repositories," ""  Office  of 
Nuclear  Regulatory-  Research,  NUREG-0804, 
December  1983).  In  specifying  this  time 
period,  the  Commission  noted  that  the  50- 


year  period  was  ""provisional"  and  subject  to 
possible  modification  (i.e.,  longer  periods)  in 
light  of  both  the  planned  waste  emplacement 
schedule  and  completion  of  the  performance 
confirmation  program  and  a  review  of  those 
results.  After  50  years  of  waste  emplacement 
operations  and  performance  confirmation, 
the  Commission  previously  reasoned,  it  is 
likely  that  significant  technical  uncertainties 
will  be  resolved,  thereby  providing  greater 
assurance  that  the  performance  objectives 
will  be  met.  It  should  be  noted  that  DOE  is 
free  to  design  the  repository  for  retrieval 
periods  greater  than  50  years.  In  fact,  the 
Commission  understands  that  DOE  is 
contemplating  working  designs  that  may 
provide  for  a  retrieval  period  of  up  to  300 
years.  *   *   *  Thus,  as  recommended  in  this 
comment,  allowance  for  longer  waste 
retrieval  periods  greater  than  50  years  is 
permitted  under  the  regulation.  As  for  longer 
retrieval  periods  that  would  permit  the 
recovery  of  the  high-level  waste  as  a  potential 
resource,  the  Commission  has  previously 
noted  that  its  retrieval  provision  is  not 
intended  to  facilitate  recovery.  Waste 
retrieval  is  intended  to  be  an  unusual  event 
only  to  be  undertaken  to  protect  public 
health  and  safety. 

The  Commission  also  generally 
addressed  assumptions  about  waste 
retrieval  (66  FR  55743,  November  2, 
2001): 

One  commenter  inquired  as  to  the 
disposition  of  the  waste  if  it  is  determined 
that  retrieval  is  necessary.  •   •   *  Part  63  does 
not  specifically  address  any  required  actions 
for  the  handling  of  retrieved  waste  from  an 
operating  geologic  repository,  but  *    *    * 
Section  63.21(c)(7)  [in  the  final  rule)  does 
require  that  DOE"s  Safety  Analysis  Report 
include  a  description  of  its  plans  for  the 
alternate  storage  of  the  radioactive  wastes, 
should  retrieval  be  necessary.  Retrieved 
waste  would  need  to  be  controlled  in 
compliance  with  applicable  regulations  at  the 
time  of  retrieval. 

DOE  must  justify  in  a  license 
application  any  assumptions  used  in  its 
plans  for  waste  retrieval.  DOE  must 
demonstrate  that  the  repository  is 
designed  to  allow  retrieval  in  a  manner 
that  would  protect  health  and  safety  as 
well  as  keeping  radiation  exposures  as 
low  as  is  reasonably  achievable.  Neither 
the  Nuclear  Waste  Policy  Act  nor  10 
CFR  part  63  include  a  requirement  for 
an  expedited  retrieval  in  case  of  sudden 
catastrophic  events,  however,  NRC 
would  require  actions  necessary  to 
protect  health  and  safety. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  2:  Does  the  Yucca  Moimtain 
Review  Plan  adequately  address  plans 
for  alternate  storage  of  waste? 

Comment.  One  commenter  stated  that 
DOE  did  not  address  alternate  stprage  of 
waste  in  the  Yucca  Mountain  Final 
Environmental  Impact  Statement.  The 
commenter  asked  whether,  by  including 
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4.4    Preclosure  Safety  Analysis 

Issue  1:  Is  the  definition  of  probability 
associated  with  Category  2  event 
sequences  adequate? 

Comment.  One  commenter  stated  that 
the  use  of  one  chance  in  10,000  over  300 
years  is  illogical  and  non-conservative 
considering  the  trillions  of  curies  that 
would  be  present  in  a  high-level  waste 
repository  at  Yucca  Mountain.  The 
commenter  stated  that  if  the  criteria  for 
excluding  events  from  Category  2  are 
based  on  opinion  and  speculation,  the 
information  could  be  biased,  erroneous, 
or  misleading.  The  commenter  stated 
that  the  criteria  for  Category  2  must  be 
broadened  to  overcome  these 
inadequacies  and  that  NRC  staff  needs 
to  be  careful  when  excluding 
catastrophic  events  from  Category  2. 

Response.  A  licensing  review  for  a 
high-level  waste  repository  at  Yucta 
Mountain  will  be  conducted  in  an 
objective  manner  to  determine  whether 
information  is  accurate  and  regulatory 
standards  are  met.  Error  in  analyses  will 
be  addressed  in  NRC  staffs  review  of 
analysis,  design,  and  operations. 

The  Commission  addressed  the 
Category  2  criteria  in  the  "Statement  of 
Considerations"  for  10  CFR  part  63  (66 
FR  55741-55742,  November  2,  2001)  as 
follows. 

The  Commission  agrees  that  the  basis  for 
determining  the  probability  for  design  basis 
events  and  what  initiating  events  should  be 
considered  in  the  safety  analysis  should  be 
clarified.  »   *   ♦  the  Commission  has  revised 
the  rule  for  clarity  as  follows:  (1)  A  new  term 
"initiating  event"  is  defined;  (2)  the  present 
term  "design  basis  event"  is  replaced  with  a 
new  term  "eve-nt  sequence";  and  (3)  Section 
63.102(f)  is  revised  to  clarify  the  scope  of  the 
preclosure  safety  analysis  and  the 
requirements  for  the  inclusion  or  exclusion 
of  specific,  naturally-occurring,  and  human- 
induced  hazards  in  the  safety  analysis. 

Initiating  events  are  lo  be  considered  for 
inclusion  in  the  preclosure  safety  analysis  foj 
determining  event  sequences  only  if  they  are 
reasonable  [i.e.,  based  on  the  characteristics 
of  the  geologic  setting  and  the  human 
environment,  and  are  consistent  with 
precedents  adopted  for  nuclear  facilities  with 
comparable  or  higher  risks  to  workers  and 
the  public). 
***** 

Within  the  context  of  the  ISA  (PSA),  DOE 
is  expected  to  identify  the  relevant  initiating 
events  and  event  sequences  and  estimate 
potential  radiologic  exposures.  Part  63 
provides  flexibility  to  DOE  in  selecting  an 
appropriate  approach  for  estimating  doses, 
including  selection  of  pertinent  exposure 
pathways  and  the  degree  of  conservatism  or 
realism  to  include  in  the  analysis.  DOE  will 
need  to  defend  and  support  whatever 
approach  it  selects  for  identifying  initiating 
events  and  analyzing  event  sequences.  In  the 
selection  of  a  particular  approach,  DOE  will 
need  to  consider  the  uncertainties  and 


limitations  associated  with  a  particular 
method  of  analysis  and  data. 

Regulation  of  nuclear  facilities 
requires  realistic  or  reasonably 
conservative  approaches  that  take  into 
accoiuit  importanceto  safety,  technical 
complexity,  and  the  degree  and  nature 
of  any  associated  uncertainty.  These 
concepts  underlie  the  "reasonable 
assurance"  and  "reasonable 
expectation"  determinations  that  would 
be  applied  in  reviewing  the  DOE  license 
application.  However,  the  Yucca 
Mountain  Review  Plan  recognizes  that, 
consistent  with  a  risk-informed, 
performance-based  approach,  DOE  has 
the  flexibility  to  select  an  approach  that 
could  include  reasonably  conservative 
analyses. 

The  Conunission  addressed  the  issue 
of  conservatism  in  the  "Statement  of 
Considerations"  for  10  CFR  part  63  (66 
FR  55739-55740,  November  2,  2001). 

Confidence  that  DOE  has.  or  has  not. 
demonstrated  compliance  with  EPA's 
standards  is  the  es.sence  of  NRC's  licensing 
process  *   *   ».  The  Commission  does  not 
believe  that  NRC's  use  of  "reasonable 
assurance,"  as  a  basis  for  judging 
compliance,  causes  focus  on  extreme  values 
(i.e.,  tails  of  distributions)  for  representing 
the  performance  of  a  Yucca  Mountain 
repository.  Further  *   *   *  if  the  Commission 
is  called  on  lo  make  a  decision  *   *   *  the 
Commission  will  consider  the  full  record 
before  it.  That  record  will  include  many 
factors  in  addition  to  whether  the  site  and 
design  comply  with  the  performance 
objectives  (both  preclosure  and  postclosure 
performance  standards)  *   *   *.  The 
Commission  could  consider  the  QA  program, 
personnel  training  program,  emergency  plan 
and  operating  procedures,  among  others,  in 
order  to  determine  whether  it  has  confidence 
that  there  is  no  unreasonable  risk  to  the 
health  and  safety  of  the  public. 

The  Commission  is  satisfied  that  a 
standard  of  "reasonable  expectation"  allows 
it  the  necessciry  flexibility  to  account  for 
inherently  greater  uncertainties  in  making 
long-term  projections  of  a  repository's 
performance.  The  Commission  agrees  with 
EPA  and  others  that  it  is  important  to  not 
exclude  important  parameters  from 
assessments  and  analyses  simply  because 
they  are  difficult  to  precisely  quantify  to  a 
high  degree  of  confidence  ♦   *   * .  The 
Commission  expects  that  the  required 
analyses  of  postclosure  performance  will 
focus  on  the  full  range  of  defensible  and 
reasonable  parameter  distributions,  and  that 
they  should  not  be  constrained  only  to 
extreme  physical  situations  and  parameter 
values.  For  other  determinations  regarding 
compliance  of  the  repository  with  preclosure 
objectives,  the  Commission  will  retain  a 
standard  of  "reasonable  assurance" 
consistent  with  its  practice  for  other  licensed 
operating  facilities  subject  to  active  licensee 
oversight  and  control. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 
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Issue  2:  Has  an  evaluation  of  the 
characteristics  of  the  controlled  area 
been  included  in  the  Yucca  Mountain 
Review  Plan? 

Comment.  One  commenter  stated  that 
no  mention  could  be  foiuid  in  the  Yucca 
Mountain  Review  Plan  of  the  size  and 
location  of  the  controlled  area.  The 
commenter  argued  that  specification  of 
the  controlled  area  is  a  key  factor  in  the 
licensing  process  and  must  be  addressed 
in  a  license  application  and  in  the  NRC 
review. 

Response.  The  controlled  area  is 
defined  by  10  CFR  part  63.302.  This  is 
addressed  in  Section  4.1.1.1,  "Site 
Description  as  It  Pertains  to  Preclosure 
Safety  Analysis",  of  the  draft  Yucca 
Mountain  Review  Plan. 

The  Yucca  Mountain  Review  Plan 
was  modified  to  include  reference  to  the 
controlled  area,  where  appropriate. 

Issue  3:  Does  the  Yucca  Mountain 
Review  Plan  adequately  evaluate 
radiation  exposures  during  the 
preclosure  operations  at  a  potential 
high-level  waste  repository  at  Yucca 
Mountain? 

Comment.  One  commenter  noted  that 
the  Yucca  Mountain  Final 
Environmental  Impact  Statement 
indicated  that  the  predominant 
radiological  impacts  during  the 
preclosure  period  would  be  from  radon 
releases.  The  commenter  stated  that  the 
Yucca  Mountain  Review  Plan  does  not 
address  radiological  safety  associated 
with  potential  radon  releases  and 
associated  worker  exposures.  The 
commenter  suggests  that  these  potential 
safety  issues  be  added  to  the  review. 

Response.  Safety  issues  related  to 
radiation  exposure,  including  radon, 
during  the  preclosure  period  are 
covered  in  the  Yucca  Mountain  Review- 
Plan.  DOE  is  required  by  10  CFR  63.111 
to  use  a  preclosure  safety  analysis  to 
evaluate  compliance  with  performance 
objectives  for  the  preclosure  period.  A 
preclosure  safety  analysis  proceeds  from 
an  identification  of  hazards,  events,  and 
event  sequences  to  assessments  of 
consequence  and  risk.  This  process 
includes  an  evaluation  of  radiation 
hazards  and  risks.  The  Yucca  Mountain 
Review  Plan  reflects  a  thorough  review 
of  DOE's  preclosure  safety  analysis  as 
set  forth  in  Section  4.1.1,  "Preclosure 
Safety  Analysis,"  of  the  draft  Yucca 
Mountain  Review  Plan. 

No  chemges  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

4.5    Structures,  Systems,  and 
Components  of  the  Subsurface  Facility 

Issue:  Will  the  design,  construction, 
control,  and  quality  assurance  of  the 
waste  canisters  be  adequate? 


Comment.  Commenters  expressed  a 
number  of  concerns  about  the  standards 
to  be  used  for  waste  canisters.  One 
commenter  raised  a  number  of  concerns 
regarding  how  the  quality  assurance 
requirements  would  be  met  for 
structures,  systems,  and  components 
important  to  safety,  safety  controls,  and 
measures  to  ensure  availability  of  safety 
systems. 

Response.  If  the  waste  canisters  are 
important  both  to  safety  and  to  waste 
isolation,  their  design,  manufacture,  and 
performance  would  be  subject  to  NRC's 
quality  assurance  requirements.  These 
requirements  are  defined  in  10  CFR  part 
63,  subpart  G,  and  are  consistent  with 
NRC's  quality  assurance  standards  for 
other  nuclear  facilities.  DOE  must 
satisfy  these  quality  assurance 
requirements  by  performing  planned 
and  systematic  actions  necessary  to 
provide  confidence  that  the  geologic 
repository  and  its  structures,  systems, 
and  components  will  perform 
satisfactorily. 

The  regulations  require  that  quality 
assiuance  requirement  for  systems, 
structures,  and  components  be 
evaluated  during  a  licensing  review  for 
a  high-level  waste  repository  at  Yucca 
Mountain.  NRC  staff  would  use  the 
quality  assurance  requirements  in  10 
CFR  part  63,  subpart  G  to  determine 
whether  the  program  was  adequate. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

4.6    Alternative  Designs 

Issue:  Should  alternative  designs  be 
examined  in  a  license  application  for  a 
high-level  waste  repository  at  Yucca 
Mountain? 

Comment.  One  commenter  was 
concerned  that  nowhere  in  the  Yucca 
Mountain  Review  Plan  is  there  clear 
direction  to  NRC  staff  reviewers  to 
ensure  that  DOE,  in  its  application  and 
supporting  documents,  has  adequately 
considered  alternative  repository 
designs.  The  commenter  noted  that  the 
subject  is  touched  on  in  draft  Yucca 
Mountain  Review  Plan  Section  4.3, 
"Research  and  Development  Program  to 
Resolve  Safety  Questions,"  however, 
this  section  does  not  specifically 
address  alternative  designs,  outside  of 
the  scope  of  the  research  and 
development  program,  to  resolve  safety 
questions. 

The  commenter  noted  that  because 
DOE's  design  could  be  contested  during 
licensing,  and  Nye  County,  Nevada,  the 
Nuclear  Waste  Technical  Review  Board, 
and  others  believe  that  a  cooler 
repository  would  reduce  uncertainties 
in  long-term  performance,  NRC  staff 
reviewers  should  take  steps  to  ensure 


that  the  DOE  license  application  is 
complete  and  of  high  quality  on  that 
issue.  The  commenter  concluded  that  a 
thorough  and  comprehensive  test  of 
DOE's  design,  specifically  with  respect 
to  reducing  thermal  effects  and  the 
potential  for  water  to  contact  the  waste 
packages,  should  be  a  minimum  test  of 
the  adequacy  and  completeness  of  a 
DOE  license  application  for  a  high-level 
waste  repository  at  Yucca  Mountain. 

Response.  The  question  as  to  whether 
DOE  must  consider  alternative 
repository  designs  was  previously 
addressed  by  the  Commission  in  its 
"Statement  of  Considerations"  for  10 
CFR  part  63  (66  FR  55748-55749, 
November  2,  2001)  as  follows: 

The  Commission  agrees  with  the  comments 
and  has  removed  [this  requirement  to 
evaluate  alternative  designs]  from  the 
regulations.  The  NRC  review  should  focus  on 
the  safety  aspects  of  DOE's  proposed 
approach.  DOE  should  only  be  required  to 
propose  alternatives  from  its  proposed 
approach  in  areas  where  the  NRC  review 
determines  DOE's  approach  is  deficient. 
When  developing  proposed  part  63,  the  NRC 
staff  adopted  this  requirement  from  10  CFR 
part  60.  the  existing  generic  NRC  high-level 
waste  disposal  regulation,  which  contains  a 
similar  requirement  in  10  CFR 
60.21(c)(l)(ii)(D).  At  the  lime  of  the  issuance 
of  part  60,  DOE  objected  to  this  specific 
requirement  with  basically  the  same 
argument  presented  for  Part  63.  In  the 
"Statement  of  Considerations"  for  part  60 
(published  in  |thej  Federal  Register  Inotice] 
on  June  21.  1983;  48  FR  28194).  the 
Commission  justified  the  requirement  by 
stating  "If  the  Commission  finds,  on  the  basis 
of  its  review,  that  the  adoption  of  some 
alternative  design  feature  would  significantly 
increase  its  confidence  that  the  performance 
objectives  would  be  satisfied,  and  that  the 
costs  of  such  an  approach  are  commensurate 
with  the  benefits,  it  should  not  hesitate  to 
insist  that  the  alternative  be  adopted." 

The  decision  to  require  DOE  to  submit 
alternatives  for  certain  site  design  features 
was  a  discretionary  action  on  the  part  of  the 
Commission  as  nothing  (in  either  the  Atomic 
Energy  Act  of  1954.  as  amended,  or  the 
Nuclear  Waste  Policy  Act  of  1982.  as 
amended)  required  the  Commission  to  obtain 
information  on  alternative  designs  at  the  site 
level,  .^t  the  time  part  60  was  initially 
published  (1983).  the  Commission 
implemented  an  appropriate  regulator^' 
framework  for  a  generic  program  facing  many 
uncertainties.  Multiple  sites  with  very 
different  geological  settings  were  under 
consideration.  The  NRC's  generic  HLW 
regulations  had  lo  address  the  resolution  of 
a  large  number  of  technical  issues  in  the 
relative  short  licensing  review  period 
established  by  the  Nuclear  Waste  Policy  Act 
of  1982.  With  all  the  uncertainties  in  the 
program,  the  Commission  believed  it  was 
important  to  require  design  alternatives  be 
submitted  with  the  application  to  increase 
the  probability  of  NRC  approval  of  the 
license  application  within  the  three-year 
schedule  mandated  by  Congress. 
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consistent  with  the  requirements  of  10 
CFR  part  63,  subpart  L. 

Response.  The  text  in  the  Yucca 
Mountain  Review  Plan  should 
accurately  reflect  the  language  and 
intent  of  10  CFR  part  63. 

The  Yucca  Moimtain  Review  Plan  has 
been  modified,  as  appropriate,  to 
provide  correct  references  to  the 
postclosure  requirements  in  10  CFR  part 
63.  Text  citations  for  the  required 
characteristics  of  the  reference 
biosphere  (10  CFR  63.305(a-d)l  have 
been  corrected  as  needed.  Also,  text  in 
Section  4.2.1.4  of  the  draft  Yucca 
Mountain  Review  Plan  has  been 
modified  to  improve  consistency 
between  the  review  methods  and 
acceptance  criteria  and  the  postclosure 
public  health  and  environmental 
standards  specified  in  10  CFR  part  63, 
subpart  L. 

Issue  2:  Is  the  description  of  the 
representative  volume  consistent  with 
NRC  regulations  in  10  CFR  63.312? 

Comment.  Several  commenters  stated 
that  the  use  of  a  representative  volumes 
of  groundwater  in  Sections  4.2.1.3.12, 
"Representative  Volume,"  and  4.2.1.4.3, 
"Analysis  of  Repository  Performance 
that  Demonstrates  Compliance  with 
Separate  Ground-Water  Protection 
Standards,"  of  the  draftYucca  Mountain 
Review  Plan  is  not  consistent  with  U.S. 
Environmental  Protection  Agency  and 
NRC  implementation  regulations  at  10 
CFR  part  63. 

Response.  Section  4.2.1.3.12  of  the 
draft  Yucca  Mountain  Review  Plan 
confuses  the  concept  of  water  demand 
for  the  postclosure  individual  protection 
standard  with  the  concept  of  the 
representative  volimie  of  water  for  the 
postclosure  ground-water  protection 
standard. 

The  postclosure  individual  protection 
standard  at  10  CFR  63.111  requires  that 
DOE  demonstrate  the  reasonably 
maximally  exposed  individual  would 
receive  an  annual  cumulative  effective 
dose  equivalent  of  no  more  than  150 
microsieverts.  Under  10  CFR  63.312(c), 
the  reasonably  maximally  exposed 
individual  will  use  "well  water  with 
concentrations  of  radionuclides  based 
on  an  annual  water  demand  of  3,000 
acre-feet."  10  CFR  part  63  also  mandates 
use  of  the  representative  volume  of 
water  concept  in  demonstrating 
compliance  with  the  separate  ground- 
water protection  standards.  The 
definition  of  the  representative  volume 
of  water  also  specifies  a  volume  of  3,000 
acre-feet  per  year:  however,  the 
applicant  must  also  define  the 
dimensions  of  this  voliune  using  one  of 
two  specified  methods. 


The  Yucca  Mountain  Review  Plan  has 
been  modified  to  clarify  these 
requirements. 

Issue  3:  Are  the  review  methods  and 
acceptance  criteria  for  evaluating  the 
demonstration  of  compliance  with  the 
himian-intrusion  standard  adequate? 

Comment.  One  commenter  stated  that 
the  review  methods  and  acceptance 
criteria  for  evaluating  the  demonstration 
of  compliance  with  the  human-intrusion 
standard  are  not  complete  or  consistent 
with  NRC  regulations  at  10  CFR  part  63. 
For  example,  the  commenter  expressed 
concern  that  the  review  methods  in 
Section  4.2.1.4.2.1,  "Demonstration  of 
Compliance  with  the  Human  Intrusion 
Standard,"  of  the  draft  Yucca  Mountain 
Review  Plan  indicate  that  the  review 
need  only  confirm  that  performance 
assessment  for  human  intrusion  is 
performed  during  the  10,000-year 
regulatory  time  period.  The  commenter 
also  noted  that,  if  the  projected  doses 
from  an  intrusion  reach  the  reasonably 
maximally  exposed  individual  after  the 
10,000-year  regulatory  time  period,  10 
CFR  63.321  requires  DOE  to  include  the 
results  of  the  analysis  and  its  basis  in 
the  Yucca  Mountain  enviroimiental 
impact  statement.  The  commenter  also 
stated  that  the  draft  Yucca  Mountain 
Review  Plan  does  not  call  for  DOE  to 
identify  the  specific  mechanism  for 
radionuclide  transport  from  a  breached 
waste  package  to  the  saturated  zone. 

Response.  The  review  methods  in 
Section  4.2.1.4.2.2  of  the  draft  Yucca 
Mountain  Review  Plan  have  been 
modified  to  clarify  that  the  human- 
intrusion  performance  assessment 
should  be  conducted  regardless  of  the 
estimated  time  of  the  intrusion.  The 
review  methods  have  also  been 
modified  to  note  that  10  CFR  63.321 
requires  that  exposures  to  the 
reasonably  maximally  exposed 
individual  that  might  result  from  human 
intrusion  and  occur  after  the  10,000- 
year  regulatory  time  period  are  to  be 
included  in  the  Yucca  Mountain 
environmental  impact  statement.  In 
addition,  the  regulations  at  10  CFR 
63.322  require  that  DOE  consider  the 
transport  of  radionuclides  in  ground 
water  through  the  borehole  to  the 
saturated  zone.  The  Yucca  Mountain 
Review  Plan,  however,  is  guidance  for 
NRC  staff  safety  review  and  will  not  be 
used  to  review  DOE's  environmental 
impact  statement.  Environmental 
reviews  would  be  performed  according 
to  the  requirements  of  10  CFR  51.109, 
and  applicable  guidance. 

The  review  methods  in  Section 
4.2.1.4.2.2  of  the  draft  Yucca  Mountain 
Review  Plan  have  been  modified  for 
clarification. 
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5.2    Multiple  Barriers 

Issue  1 :  Will  the  Yucca  Mountain 
Review  Plan  consider  limitations  of 
each  barrier's  capability? 

Comments.  Commenters  argued  that 
numerous  unresolved  questions  remain 
with  respect  to  the  engineered  and 
natural  barriers  (e.g.,  durability  of  the 
waste  package,  amount  of  water  flowing 
into  repository  drifts)  that  raise 
concerns  regarding  how  the  Yucca 
Mountain  Review  Plan  considers  the 
limitations  in  barrier  capabilities. 
Commenters  asked  a  number  of 
questions  regarding  how  specific 
systems,  subsystems,  and  components 
of  the  repository  would  perform. 

Response.  In  accordance  with  10  CFR 
63.115,  NRC  staffs  review  of  the 
capability  of  each  barrier  relied  upon  by 
DOE  will  include  consideration  of 
uncertainty  in  the  behavior  of  the 
barriers.  Additionally,  the  barrier 
capability  is  to  be  described  in  terms  of 
the  approaches  used  in  the  performance 
assessment,  which  include  potential 
limitations  in  barrier  capabilities, 
through  consideration  of  uncertainty  in 
parameters;  alternative  conceptual 
models;  and  degradation,  deterioration, 
and  alteration  processes  of  the 
engineered  barriers.  Each  of  the  model 
abstractions  (i.e.,  degradation  of 
engineered  barriers,  flow  paths  in  the 
saturated  zone)  in  the  Yucca  Mountain 
Review  Plan  includes  consideration  of 
potential  limitations  in  the 
representation  of  the  repository  barriers. 
The  Yucca  Mountain  Review  Plan 
supports  a  detailed  review  of  repository 
barriers  and  provides  understanding  of 
the  intended  function  of  each  of  the 
barriers  and  of  the  potential  limitations 
regarding  individual  barrier 
performance.  The  concerns  noted  in  the 
comment  must  be  adequately  addressed 
in  a  DOE  license  application  for  a  high- 
level  waste  repository  at  Yucca 
Mountain. 

Section  4.2.1.1,  "System  Description 
and  Demonstration  of  Multiple 
Barriers,"  of  the  draft  Yucca  Mountain 
Review  Plan  indicates  that:  (i)  There  are 
no  quantitative  limits  placed  on 
individual  barriers  or  categories  of 
barriers;  and  (ii)  the  intent  of  the  review 
is  to  understand  the  capability  of  each 
barrier  to  perform  its  intended  function 
and  the  relationship  of  that  barrier's  role 
to  limiting  radiological  exposiu-e  in  the 
context  of  the  overall  performance 
assessment. 

Issue  2:  Does  the  Yucca  Mountain 
Review  Plan  appropriately  describe 
potential  barrier  functions? 

Comment.  The  commenter 
recommended  that  the  exact  wording 
from  the  definition  of  barrier  in  10  CFR 


part  63  (that  is,  prevents  or  substantially 
reduces  the  rate  of  movement  of  water 
or  radionuclides  from  the  Yucca 
Mountain  repository  to  the  accessible 
environment,  or  prevents  the  release  or 
substantially  reduces  the  release  rate  of 
radionuclides  from  the  waste)  be  used  to 
describe  the  potential  functions  of  the 
barriers  in  Sections  4.2.1.1.1,  "System 
Description  and  Demonstration  of 
Multiple  Barriers,"  of  the  draft  Yucca 
Mountain  Review  Plan. 

Response.  Use  of  the  exact  wording 
from  the  definition  of  barrier  in  10  CFR 
63.2  to  describe  the  potential  functions 
of  the  barriers  in  the  Yucca  Mountain  - 
Review  Plan  is  appropriate  and  the       ,^^ 
Yucca  Mountain  Review  Plan  has  been 
modified  accordingly. 

Issue  3:  Should  the  Yucca  Mountain 
Review  Plan  specify  that  a  specific 
natural  or  engineered  barrier  be  the 
primary  barrier  for  the  repository? 

Comment.  Some  commenters  were 
concerned  that  current  expectations  for 
the  waste  package  to  be  corrosion- 
resistant  for  more  than  10,000  years 
reduce  the  requirement  that  the 
repository  include  natural  or  geologic 
barriers.  One  commenter  requested  that 
the  repository  be  required  to  be 
substantially  geologic.  Another 
commenter  asked  that  Section  4.2.1.1, 
"System  Description  and  Demonstration 
of  Multiple  Barriers,"  of  the  draft  Yucca 
Mountain  Review  Plan  clarify  that 
neither  natural  nor  engineered  barriers 
need  be  the  primary  barriers  for 
containing  radionuclides,  reflecting  that 
overall  performance  of  the  repository  is 
important,  rather  than  subsystem 
requirements. 

Response.  The  regulations  at  10  CFR 
63.115  require  DOE  to  identify  the 
barriers  of  the  repository  system, 
describe  the  capabilities  of  the  barriers, 
and  provide  the  technical  basis  for  each 
barrier's  capability.  The  Yucca 
Mountain  Review  Plan  addresses  this 
requirement. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

5.3    Screening  Features,  Events,  and 
Processes 

Issue  1 :  How  will  NRC  determine 
whether  the  appropriate  features, 
events,  and  processes  have  been 
included  in  a  postclosure  performance 
assessment? 

Comment.  Several  commenters 
expressed  concern  whether  DOE  would 
provide  a  complete  evaluation  of 
features,  events,  and  processes,  in 
developing  its  postclosure  performance 
assessment  (similar  in  concept  to  the 
Category  1  and  2  initiating  events  in  the 
preclosure  section  of  the  Yucca 


Mountain  Review  Plan).  One 
commenter  proposed  establishing  a 
Category  3  that  would  encompass 
natural  and  man-made  events  and  stated 
that  the  total  system  performance 
assessment  should  include  an  analysis 
of  climate  changes  over  10,000  years. 
Additional  comments  on  specific 
potential  disruptive  scenarios  included 
were  provided. 

Several  commenters  cited  the  current 
DOE  design  plans  calling  for  titanium 
drip  shields  as  evidence  that  the  Yucca 
Mountain  environment  contains 
significant  amounts  of  water,  and 
expressed  concern  that  this  water  and 
the  geochemically  oxidizing 
environment  for  the  proposed  repository 
would  lead  to  corrosion  of  the  waste  ' 
packages.  Commenters  also  expressed 
concern  about  the  performance  of  Alloy 
C-22  and  cladding,  and  requested 
specific  technical  information  on 
engineered  materials  performance. 

Another  commenter  expressed 
concern  that  if  the  consequence  of  an 
event  were  high,  it  must  be  considered 
in  the  performance  assessment, 
regardless  of  the  probability  of  its 
occurrence.  The  same  commenter  took 
exception  to  the  use  of  the  term 
"credible  natural  events,"  arguing  that 
this  was  an  artificial  means  of  removing 
disruptive  events  from  further 
consideration  for  mitigation.  One 
commenter  asked  whether  microbial 
influenced  events  were  being  evaluated. 

Response.  Consideration  of  features, 
events,  and  processes,  especially  those 
with  potentially  adverse  effects,  is  a  key 
part  of  the  performance  assessment 
process.  A  number  of  features,  events, 
and  processes  have  been  or  are  being 
considered  relevant  to  the  performance 
of  the  proposed  repository  at  Yucca 
Mountain.  DOE  has  the  responsibility  to 
prepare  the  postclosure  performance 
assessment  and  demonstrate  compliance 
with  the  postclosure  performance 
objectives  of  10  CFR  63.113.  In  meeting 
the  performance  objectives,  the 
regulations  in  10  CFR  63.114  require 
DOE  to  consider  pertinent  features, 
events,  and  processes.  As  described  in 
Section  4.2.1.2,  "Scenario  Analysis  and 
Event  Probability,"  of  the  draft  Yucca 
Mountain  Review  Plan,  it  is  anticipated 
that  DOE  would  screen  an  initial  list  of 
features,  events,  and  processes  that 
include  the  issues  raised  by  the 
commenters.  The  purpose  of  the 
screening  is  for  DOE  to  develop  a  final 
list  that  will  be  considered  in  detail  in 
its  postclosure  performance  assessment. 
DOE  must  provide  a  technical  basis  for 
the  inclusion  or  exclusion  of  features, 
events,  and  processes  from  the 
performance  assessment.  As  defined  in 
10  CFR  63.114(d).  one  of  the  screening 
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Response.  In  using  Acceptance 
Criterion  2  of  Section  4.2.1.2.2,  NRC 
staff  would  consider  the  past  patterns  of 
natural  events  in  the  Yucca  Mountain 
region.  This  acceptance  criterion  is  used 
considering  the  range  of  information 
that  NRC  staff  may  consider  with 
respect  to  the  timing  and  general  extent 
of  past  events.  Thus,  Review  Method  2 
provides  general  guidance  regarding  the 
timing  (e.g..  "past  igneous  activity  since 
about  12  million  years")  and  extent 
{e.g.,  "within  about  50  kilometers  of  the 
proposed  repository  site")  of  past 
natural  events  to  provide  a  basis  for  use 
of  Acceptance  Criterion  2.  DOE  is  not 
restricted  to  these  general  definitions  for 
past  patterns  of  natural  events  and  may 
provide  any  technical  basis  that  it 
believes  demonstrates  compliance  with 
the  requirements  of  10  CFR  63.114(a)(4). 

As  noted  in  Acceptance  Criterion  2. 
an  appropriate  technical  basis  for 
probability  estimates  would  be  based  on 
past  patterns  of  natural  events  in  the 
Yucca  Mountain  region.  Acceptable 
probability  models  would  be  based  on 
past  events  in  the  Yucca  Mountain 
region;  however,  these  models  may 
incorporate  additional  considerations, 
as  deemed  appropriate  by  DOE  These 
additional  considerations  would  be 
reviewed  by  NRC  staff  in  a  licensing 
review. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

Issue  3:  Why  do  the  review  methods 
call  for  use  of  independently  developed 
probability  models? 

Comment.  A  commenter  stated  that 
Section  4.2.1.2.2.  "Identification  of 
Events  with  Probabilities  Greater  Than 
10  -  "  Per  Year,"  of  the  draft  Yucca 
Mountain  Review  Plan,  refers  to  the  use 
of  independently  developed  probability 
models.  The  commenter  noted  that  more 
specific  guidance  to  reviewers  is  needed 
for  the  use  of  independent  probability 
models,  and  that  use  of  independent 
models  would  bias  NRC  staff  reviews. 

Response.  In  its  licensing  review, 
NRC  staff  considers  information 
submitted  by  the  license  applicant  and 
results  of  independent  NRC  staff 
analyses.  The  use  of  independent 
probability  models  enables  NRC  staff  to 
focus  on  those  areas  that  are  most 
important  to  risk  consistent  with  a  risk- 
informed,  performance-based  approach. 

Guidance  on  the  use  of  independent 
models  in  Review  Method  3  of  Section 
4.2.1.2.2  has  been  modified. 

Issue  4:  Is  it  appropriate  to  relate 
igneous  activity  to  other  geologic 
processes? 


Comment.  One  commenter  asserted 
that  igneous  activity  is  incorrectly 
related  to  other  geologic  processes.  The 
commenter  also  stated  that  the  use  of 
tectonic  models  in  Acceptance  Criterion 

3  and  Review  Method  3  of  Section 
4.2.1.2.2,  "Identification  of  Events  with 
Probabilities  Greater  Than  10  -**  Per 
Year,"  of  the  draft  Yucca  Mountain 
Review  Plan  is  overly  prescriptive  and 
that  the  consideration  of  information 
from  comparable  volcanic  systems 
outside  the  Yucca  Mountain  region  in 
Review  Method  4  of  Section  4.2.1.2.2 
also  appears  overly  prescriptive. 

Response.  Review  Method  3  in 
Section  4.2.1.2.2  states  "Assess  whether 
igneous-activity  probability  models  are 
consistent  with  the  range  of  tectonic 
models  used  to  assess  other  geological 
processes,  such  as  seismic  source 
characterization,  site  geological  models, 
and  patterns  of  ground-water  flow." 
This  statement  does  not  relate  igneous 
activity  to  other  geologic  processes 
through  tectonic  processes.  Rather,  it 
instructs  reviewers  to  evaluate  the 
consistency  between  tectonic  models 
used  in  igneous  activity  probability 
models  with  tectonic  models  used  to 
evaluate  other  geologic  processes. 
Consistent  use  of  tectonic  models  for 
different,  relevant  geologic  processes 
may  provide  support  for  probability 
models. 

Not  ail  parameters  used  in  a 
probabilistic  volcanic  hazard 
assessment  for  Yucca  Mountain  would 
necessarily  need  to  consider 
information  from  comparable  volcanic 
systems.  Paragraph  2  of  Review  Method 

4  of  Section  4.2.1.2.2  has  been  rewritten 
to  clarify  this  point. 

Issue  5:  Does  the  Yucca  Mountain 
Review  Plan  contain  excessively 
prescriptive  requirements  with  regard  to 
the  use  of  analog  information  to  assess 
the  effects  of  igneous  activity  on 
repository  performance? 

Comment.  The  commenter  argued  that 
use  of  analog  information  "to  the  extent 
possible"  as  discussed  in  Acceptance 
Criterion  3  of  Section  4.2.1.2.2  is  overly 
prescriptive  and  suggested  use  of  analog 
information  only  "to  the  extent 
appropriate."  The  same  commenter  also 
suggested  changing  requirements  for  the 
accuracy  of  probability  models  to  avoid 
excess  prescriptiveness. 

Response.  DOE  may  submit  any 
information  it  believes  will  satisfy  the 
requirements  of  10  CFR  63.114(a)(4). 
The  use  of  information  from  analog 
volcanic  fields,  to  the  extent 
appropriate,  could  be  used  as  a  basis  for 
model  justification. 

The  text  of  the  Yucca  Mountain 
Review  Plan  has  been  modified  to 
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clarify  that  analog  information  should 
be  used  to  the  extent  appropriate. 

5.4    Model  Abstraction 

Issue  1 :  What  site  characterization 
information  would  be  included  in  the 
postclosure  performance  assessment? 
Comment.  A  number  of  commenters 
provided  examples  of  features,  events, 
and  processes  that  they  contended 
should  be  included  in  the  postclosure 
performance  assessment.  These 
included  general  lists  of  information  on 
characteristics  of  the  geologic  and 
hydrologic  setting,  an  inventory  of 
potential  corrosives  from  waste 
canisters,  and  climatologic  information. 
One  commenter  stated  that  the 
performance  assessment  should  include 
types  of  indirect  information  that  may 
indicate  the  occurrence  of  past  natural 
disruptive  events.  The  same  commenter 
noted  that  the  general  description 
should  include  trends  in  seismic  and 
volcanic  activity,  as  well  as  a  study  of 
volcanically  active  regions  in  the 
Cascade  Mountains,  and  should 
evaluate  the  possibilities  of  similar 
activity  at  Yucca  Mountain. 

Response.  DOE  has  the  responsibility 
to  prepare  the  postclosure  performance 
assessment  and  demonstrate  compliance 
with  the  performance  objectives  of  10 
CFR  63.113.  10  CFR  63.114  requires 
DOE  to  provide  a  technical  basis  for  the 
inclusion  or  exclusion  of  features, 
events,  and  processes  in  the 
performance  assessment.  This  technical 
basis  would  include  site 
characterization  information. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

Issue  2:  How  would  uncertainty  be 
addressed  in  the  model  abstractions 
used  in  the  postclosure  performance 
assessment? 

Comment.  A  number  of  comments 
were  provided  on  uncertainties  related 
to  the  engineered  barriers  and  natural 
system,  and  how  these  uncertainties 
would  be  addressed  in  the  review  of  a 
postclosure  performance  assessment. 
One  commenter  expressed  concern  that 
there  were  inconsistencies  in  how  the 
alternative  conceptual  models  are  to  be 
used  in  evaluating  uncertainty  in  the 
postclosure  performance  assessment. 
Another  commenter  asked  how  NRC 
would  consider  uncertainties  in 
reviewing  DOE's  performance 
assessment  and  requested  more  detail 
on  the  role  imcertainty  would  play  in 
establishing  priorities  for  the  licensing 
decision.  Another  commenter  noted 
concerns  about  the  basis  for 
performance  assessment  model 
abstractions  expressed  in  letters  from 
the  Advisory  Committee  on  Nuclear 


Waste  to  NRC  Chairman  Richard 
Meserve  (September  28,  2001;  and 
January  17,  2002). 

Response.  Accounting  for  uncertainty 
in  estimating  repository  performance  is 
an  important  factor  in  the  evaluation  of 
DOE's  license  application.  The 
regulations  at  10  CFR  63.114  and  63.304 
require  the  performance  assessment  to 
provide  for  the  full  range  of  defensible 
and  reasonable  parameters  and  models, 
and  account  for  uncertainty.  NRC  staff 
review  will  evaluate  the  nature  and 
magnitude  of  the  uncertainties  and  the 
impact  of  uncertainty  on  repository 
performance.  Consideration  of 
alternative  models  is  one  means  of 
evaluating  the  conceptual  model 
uncertainty  in  performance  assessment. 
The  postclosure  performance 
assessment  requirements  in  10  CFR 
63.114(c)  require  DOE  to  consider 
alternative  conceptual  models  of 
features  and  processes  that  are 
consistent  with  available  data  and 
cxu-rent  scientific  understanding  and  to 
evaluate  the  effects  that  alternative 
conceptual  models  have  on  the 
performance  of  the  geologic  repository. 
The  Yucca  Mountain  Review  Plan 
provides  guidance  regarding  review  of 
these  requirements  and  that  DOE  has 
the  flexibility  to  demonstrate 
compliance,  consistent  with  a  risk- 
informed,  performance-based  licensing 
approach. 

As  discussed  in  the  "Statement  of 
Considerations"  for  10  CFR  part  63  (66 
FR  pp.  55747-55748,  November  2, 
2001),  the  Commission  recognizes 
"*   *   *  the  uncertainties  inherent  in 
evaluating  a  first-of-a-kind  facility  like 
the  repository  and  in  estimating  system 
performance  over  very  long  time  periods 
{i.e.,  10,000  years)."  In  response  to  these 
uncertainties,  NRC  modified  10  CFR 
part  63  to  require  that  DOE  include 
uncertainty  in  its  postclosure 
performance  assessment  and  provides 
sufficient  information  to  allow  NRC  to 
evaluate  DOE's  uncertainty  analysis.  For 
example,  10  CFR  63.114(b)  requires 
DOE  to  account  for  uncertainties  and 
parameter  variability,  and  to  provide  the 
technical  bases  for  its  treatment  of 
uncertainty  in  the  postclosure 
performance  assessment.  In  addition, 
DOE  is  required  by  10  CFR  63.114(c)  to 
provide  additional  assurances  that 
uncertainty  in  the  information  {e.g., 
evaluation  of  site  characterization  data) 
used  to  develop  the  performance 
assessment  has  been  evaluated  by 
consideration  of  alternative  conceptual 
models  of  features  and  processes  that 
are  consistent  with  available  data  euid 
current  scientific  imderstanding.  The 
regulation  at  10  CFR  63.113(g)  provides 
that  EKDE  conduct  corroborative  testing 


of  its  performance  assessment  to  the 
extent  feasible,  and  for  DOE  to  use 
additional  bases  beyond  performance 
assessment  to  compensate  for 
uncertainty  and  to  provide  confidence 
that  the  postclosure  performance 
objectives  of  10  CFR  63.113  are  met.  For 
example.  10  CFR  part  63,  subpart  F, 
requires  that  a  performance 
confirmation  program  confirm  that  the 
behavior  of  the  barriers  of  the  repository 
system  is  consistent  with  assumptions 
in  the  performance  assessment.  Further, 
10  CFR  63.113  and  10  CFR  part  63, 
subpart  G,  require  use  of  multiple 
barriers  and  a  quality  assurance 
program. 

As  described  in  the  "Statement  of 
Considerations"  for  10  CFR  part  63  (66 
FR  55747-55748,  November  2,  2001): 

The  Commission  will  consider  all  these 
requirements  in  determining  whether  it  has 
sufficient  confidence  {i.e..  reasonable 
expectation)  that  DOE  has  demonstrated  or 
has  not  demonstrated  the  safety  of  the 
repositor\^  Specification  of  an  acceptable 
level  of  uncertainty  is  neither  prac:lit:al  nor 
appropriate  due  to  the  limited  knowledge 
currently-available  to  support  anv  such 
specification  and  the  range  of  uncertainties 
that  would  need  to  be  addressed.  The 
Commission  believes  the  approach  to 
performance  assessment  in  the  propo.sed 
rule,  which  includes  the  treatment  of 
uncertainty,  is  appropriate  and  has-retained 
this  approach  in  the  final  rule. 
***** 

If  NRC  were  to  specify  an  acceptable  level 
of  uncertainty,  the  specified  value  would  be 
somewhat  arbitrary  because:  (1) 
Understanding  of  the  site  is  evolving  as  site 
studies  continue:  (2)  repository  design 
options  are  still  being  evaluated;  and  (3) 
differences  in  the  types  of  uncertainties  [e.g.. 
variability  in  measured  parameters,  modeling 
assumptions,  expert  judgment,  etc.) 
complicate  the  specification. 
***** 

Although  the  Commission  does  not  require 
an  "accurate"  prediction  of  the  future, 
uncertainty  in  performance  estimates  cannot 
be  so  large  that  the  Commission  cannot  find 
a  reasonable  expectation  that  the  postclosure 
performance  objectives  will  be  met  {see 
discussion  under  "Reasonable  Expectation") 
[Section  1.4,  66  FR  55739-5.5740).  At  this 
time,  the  Commission  is  not  aware  of  anv 
information  that  suggests  the  uncertainties 
are  so  large  that  NRC  will  be  unable  to  make 
a  regulatory  decision  regarding  the  safety  of 
a  potential  repository  at  Yuc:ca  Mountain. 

Each  of  the  performance  assessment 
model  abstractions,  provided  in  Secdon 
4.2.1.3,  "Model  Abstraction."  of  the 
draft  Yucca  Mountain  Review  Plan, 
provides  specific  review  methods  and 
acceptance  criteria  that  address  both 
data  uncertainty  (parameter  variability] 
and  model  imcertainty  (whether  the 
model  is  adequate  and  appropriate). 
Therefore,  the  review  methods  and 


45098 


Federal  Register / Vol.  68,  No.  147 / Thursday,  July  31,  2003 /Notices 


acceptance 
Mountain 
sufficient  gui 
treatment  of  u 
requirements  o 

Suggested 
made  to  the 
Plan  in  respon^ 


criteria  in  the  Yucca 
Revii  >w  Plan  provide 
d<  nee  to  evaluate  DOE's 
n  certainty  against  the 
10  CFR  part  63. 
ed  itorial  changes  were 
Yufcca  Mountain  Review 
to  these  comments. 


5.5    Compl. 
Public  Health 
Standards 


lan  :e 


end 


With  Postclosure 
Environmental 


One 


th5 


The 


Issue:  What 
groundwater 
repository? 

Comment. 
concern  that 
Yucca  Mountaih 
impacts  on  groi  i 

Response 
is  a  potential 
identihed  in 
performance 
high-level  v^^ast  3 
Mountain, 
protected 
demonstrate 
protection 
63.331  and  63. 

Several 
Paths  in  the 
4.2.1.3.7 
the  Unsaturatec 
Paths  in  the 
4.2.1.3.9, 
the  Saturated 
Mountain 
review  method: 
to  evaluate 
groundwater 
transport 
performance  ol 
63.113.  In  addi 
"Statement  of 
CFR  part  63  (6€ 
2001): 


the  expected 
cdntamination  from  the 


commenter  expressed 
proposed  repository  at 
could  have  long-term 
ndwater  quality, 
groundwater  pathway 
ejjposiue  pathway  as 

DOE  and  NRC 
as  iessments  for  a  proposed 
repository  at  Yucca 
Groiindwater  will  be 
provi  ded  DOE  can 

the  groundwater 
stantlard  in  10  CFR  part 

V  32  are  met. 
Secti  )ns  4.2.1.3.6,  "Flow 

Unsaturated  Zone," 
Radipnuclide  Transport  in 
Zone,"  4.2.1.3.8.  "Flow 
Sal  urated  Zone,"  and 
Radipnuclide  Transport  in 

ne,"  of  the  draft  Yucca 
Review  Plan  provide  specific 
and  acceptance  criteria 
wh^er  DOE's  abstraction  of 
w  and  radionuclide 
the  postclosure 
%ctivesat  lOCFR 

on,  as  discussed  in  the 
(Considerations"  for  10 
FR  55758,  November  2, 


fl(r 


satisfies 


The  Commissit 
previously  that  a 
dose  limit  of  eith 
0.25-mSv  (25-mteni 
risks  from  all  rad  onucl 
pathways,  inclu 
pathway,  are  accdpt 
EPA  itself  ackno 
standards  for  Y 
"•   *   *  Individual 
adequate  in  itself 
safety."  However 
make  the  decisio 
separate  requirenients 
protection  and 
Yucca  Mountain 
for  the  purpose  o 
Therefore,  as  reqi  i 
requirements  ii 
Environmental 
for  Yucca  Mounts 
including  separal  3 
requirements. 
197.30  and  197.31 


n  has  commented 
individual,  all-pathway 
r  0.15-mSv  {15-mrem)  or 
)  TEDE  ensures  that  the 
ides  and  all. exposure 
ng  the  ground-water 

able  and  protective.  The 
ledged,  in  publishing  final 
ucjca  Mountain,  that  an 
Protection  Standard  is 
to  protect  public  health  and 
ultimately,  the  EPA  had  to 
whether  to  include 
for  groundwater 
final  EPA  standards  for 
nclude  such  requirements 
protecting  groundwater, 
ired  by  law,  final  Part  63 
rporate  final  U.S. 
Protection  Agency  standards 
in  at  40  CFR  part  197, 
ground-water  protection 
Thtse  requirements,  sections 
,  appear  in  the  final  10  CFR 


th3 


part  63  regulations  as  sections  63.331  and 
63.332,  respectively. 

The  Yucca  Mountain  Review  Plan  has 
been  revised  to  ensure  consistency  with 
the  groundwater  protection  standards  in 
10  CFR  63.331  and  10  CFR  63.332. 
These  changes,  combined  with  the 
review  methods  and  acceptance  criteria 
in  Section  4.2.1.3,  "Model  Abstraction," 
of  the  draft  Yucca  Mountain  Review 
Plan,  will  ensure  that  the  NRC  review  of 
DOE's  license  application  takes  into 
account  DOE's  demonstration  of 
compliance  with  the  applicable 
postclosure  performance  objective  and 
groundwater  protection  standards. 

5.6    Postclosure  Monitoring 

Issue:  Would  there  be  control  over  the 
Yucca  Mountain  site  after  permanent 
closure  and  license  termination? 

Comment.  Several  commenters 
expressed  concern  about  the  extent  of 
NRC  oversight  activities  after  permanent 
closure  of  a  high-level  waste  repository 
at  Yucca  Mountain.  One  commenter 
asked  about  plans  for  monitoring 
ambient  radiation  in  the  drifts  and 
tunnels  after  permanent  closure. 
Another  commenter  requested 
information  on  security  and  physical 
protection  plans  for  the  repository  after 
permanent  closure.  Other  commenters 
asked  NRC  to  provide  a  postclosure  plan 
for  waste  retrieval  and  whether  the 
Yucca  Mountain >Re view  Plan  addressed 
possible  postclosure  terrorist  problems 
and  the  postclosure  performance 
assessment. 

Response.  If  DOE  is  granted  a  license, 
it  may  seek  an  amendment  under  10 
CFR  63.51  for  permanent  closure  of  a 
high-level  waste  repository  at  Yucca 
Mountain.  As  part  of  its  amendment 
request,  DOE  must  submit  its  progfam 
for  continued  oversight,  including  a 
description  of  a  program  for  postclosure 
monitoring  of  the  repository,  and  a 
detailed  description  of  measures  to 
regulate  or  prevent  activities  that  could 
impair  the  long-term  performance  of  the 
repository.  NRC  will  review  the 
adequacy  of  DOE's  programs  for 
continued  oversight  following 
permanent  closiu"e  and  decontamination 
of  surface  facilities. 

DOE  may  also  apply  for  license 
amendment  to  terminate  the  license 
pursuant  to  10  CFR  63.52.  NRC  will 
terminate  the  license  if  it  finds  that  final 
waste  disposition  conforms  to  DOE's 
plan,  as  amended  and  approved  as  part 
of  the  license,  and  the  geologic 
repository  operations  area  confonps  to 
plans  for  permanent  closure  and 
decontamination  or  decontamination 
and  dismantlement  of  sm^face  facilities. 

Section  122  of  the  Nuclear  Waste 
Policy  Act  provides  for  retrieval  of  any 


spent  fuel  for  any  reason  pertaining  to 
public  health  and  safety,  or  the 
envirorunent,  or  for  the  purpose  of 
permitting  the  recovery  of  the 
economically  valuable  contents  of  spent 
fuel.  The  implementing  regulations  at 
10  CFR  part  63  provide  for  retrieval  of 
waste  before  permanent  closure  of  the 
repository.  During  a  period  of  waste 
disposal  that  may  extend  over  several 
decades,  DOE  is  required  by  license  to 
maintain  performance  confirmation, 
monitoring,  and  security  programs  to 
ensure  that  the  natural  and  engineered 
components  assumed  to  operate  as 
barriers  during  permanent  closure  of  the 
repository  are  functioning  as  intended 
and  anticipated  at  the  time  of  license 
application.  Thus,  it  is  DOE  that  must 
legally  provide  secvuity  for  the  Yucca 
Mountain  site.  NRC  staff  will  evaluate 
whether  the  security  measures  would  be 
adequate  to  protect  the  site. 

NRC  will  conduct  an  inspection 
program  to  ensure  that  DOE  complies 
with  its  license.  DOE  is  not  required  to 
have  plans  in  place  for  retrieval  or 
security  after  permanent  closure  of  the 
repository. 

The  draft  Yucca  Mountain  Review 
Plan  Section  4.5.8,  "Controls  to  Restrict 
Access  and  Regulate  Land  Uses," 
examines  compliance  with  the 
requirements  for  ownership  and  control 
of  interests  in  land.  The  scope  of  these 
regulatory  requirements  includes, 
among  others,  land  acquisition  and 
withdrawal,  acceptability  of  controls    . 
through  and  for  permanent  closure, 
control  over  surface  and  subsurface 
estates,  and  design  of  monuments  to 
identify  the  site.  Draft  Yucca  Mountain 
Review  Plan  Section  4.5.9,  "Uses  of  the 
Geologic  Repository  Operations  Area  for 
Purposes  Other  Than  Disposal  of 
Radioactive  Wastes,"  examines 
procedures  for  conduct  and  continuing 
oversight  of  proposed  activities.  These 
two  sections  of  the  Yucca  Mountain 
Review  Plan  enable  NRC  staff  to 
determine  whether  adequate  security 
would  be  provided  for  the  site  after 
permanent  closure. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

6    Research  and  Development  Program 
To  Resolve  Safety  Issues 

6.1     Scope  of  the  Research  and 
Development  Program  To  Resolve  Safety 
Questions 

Issue:  What  is  the  appropriate  scope 
of  the  research  and  development 
program  to  resolve  safety  issues? 

Comment.  One  commenter  expressed 
concern  about  the  text  in  the  "Areas  of 
Review"  for  Section  4.3,  "Research  and 
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Development  Program  to  Resolve  Safety 
Questions,"  of  the  draft  Yucca  Mountain 
Review  Plan.  The  conunenter  stated  that 
the  research  and  development  program 
was  not  intended  to  address  the 
adequacy  of  site  characterization  or 
natural  harriers,  as  the  review  plan 
currently  states.  The  commenter  argued 
that  the  adequacy  of  information  on 
these  two  topics  should  be 
demonstrated  in  the  license  application 
as  submitted  and  that  it  is  not 
acceptable  to  use  the  research  and 
development  program  to  resolve  safety 
questions  to  complete  work  that  should 
have  been  done  before  the  submittal  of 
the  license  application. 

Response.  The  applicable  regulation, 
10  CFR  63.21(c)(16),  states  that  the 
license  application  shall  contain  "an 
identification  of  those  structures, 
systems,  and  components  of  the 
geologic  repository,  both  surface  and 
subsiu*face,  that  require  research  and 
development  to  confirm  the  adequacy  of 
design.  For  structures,  systems,  and 
components  important  to  safety  and  for 
the  engineered  and  natiual  barriers 
important  to  waste  isolation,  DOE  shall 
provide  a  detailed  description  of  the 
programs  designed  to  resolve  safety 
questions,  including  a  schedule 
indicating  when  these  questions  would 
be  resolved." 

The  research  and  development 
program  to  resolve  safety  questions 
should  be  used  appropriately  to  address 
questions  as  appropriate.  The  regulation 
recognizes  that  some  research  and 
development  programs  are  confirmatory 
in  natiu^e  while  others  resolve  safety 
questions.  The  license  application 
should  contain  sufficient  information  on 
site  characterization  and  natural  barriers 
to  enable  NRC  staff  to  conduct  a 
detailed  review  of  the  application. 

The  text  of  Section  4.3  of  the  draft 
Yucca  Moimtain  Review  Plan  has  been 
revised  to  narrow  the  scope  of  the 
research  and  development  program  to 
resolve  safety  questions. 

7    Performance  Confirmation 

7.1     Performance  Confirmation 
Program 

Issue  1 :  Are  the  acceptance  criteria  for 
performance  confirmation  monitoring 
and  testing  too  prescriptive? 

Comment.  Commenters  stated  that 
Section  4.4,  "Performance  Confirmation 
Program,"  of  the  draft  Yucca  Mountain 
Review  Plan  is  more  prescriptive  than 
10  CFR  part  63  regarding  specific 
performance  confirmation  testing  and 
monitoring  citing  specific  examples 
including  cases  where  the  language 
used  in  Section  4.4  was  not  identical  to 
language  used  in  subpart  F  of  10  CFR 


part  63.  One  commenter  stated  that 
Section  4.4,  like  10  CFR  part  60,  is 
prescriptive  with  regard  to  requirements 
for  particular  barriers,  and  inconsistent 
with  the  risk-informed,  performance- 
based  approach  in  10  CFR  part  63. 
Commenters  stated  that  DOE  would 
determine  the  parameters, 
measurements,  and  observations  that  are 
appropriate  for  inclusion  in  the 
performance  confirmation  program 
based  on  their  importance  to  confirming 
repository  performance  and  to  the 
uncertainties  in  that  performance. 

Response.  DOE  has  the  responsibility 
to  determine  the  parameters, 
measurements,  and  observations  to  be 
included  in  a  performance  confirmation 
program.  As  stated  in  "Statement  of 
Considerations"  for  final  10  CFR  part  63 
(66  FR  55745,  November  2,  2001)  "The 
Commission  believes  that  it  is  DOE's 
responsibility  to  specify  the  important 
geotechnical  and  design  parameters  to 
he  evaluated  through  observation  and 
measurement  during  construction  and 
operation,  subject  to  NRC  approval 
through  review  and  evaluation  of  the 
license  application.  DOE  will  provide 
this  information  in  their  performance 
confirmation  plan  included  in  the 
license  application.  If  necessary,  NRC 
staff  will  provide  guidance  to  DOE  in 
this  area  through  pre-licensing 
interactions  and/or  the  Yucca  Mountain 
Review  Plan." 

With  respect  to  the  examples  of 
inconsistency  with  language  in  subpart 
F  of  10  CFR  part  63,  the  recommended 
changes  were  accepted,  and  Section  4.4 
has  been  modified  accordingly. 
However,  the  fact  that  a  specific 
parameter  or  process  is  not  mentioned 
in  the  regulation,  does  not  necessarily 
mean  that  parameter  or  process  should 
not  be  considered  for  inclusion  in  the 
performance  confirmation  program. 
Such  decisions  should  be  made  using 
risk-informed,  performance-based 
approach.  In  developing  10  CFR  part  63, 
the  Commission  chose  not  to  adopt  an 
approach  that  would  prescribe  in  detail 
the  specifics  and  limits  of  a  performance 
confirmation  program  to  allow  DOE  the 
flexibility  to  develop  a  focused  and 
effective  performance  confirmation 
program  {66  FR  55745,  November  2, 
2001). 

Section  4.4  of  the  draft  Yucca 
Mountain  Review  Plan  has  been 
modified  for  consistency  with  10  CFR 
part  63. 

Issue  2:  Are  the  acceptance  criteria  for 
procedures  supporting  the  performance 
confirmation  program  too  prescriptive? 

Comment.  Commenters  stated  mat  the 
draft  Yucca  Mountain  Review  Plan  is 
more  prescriptive  than  10  CFTl  part  63 
regarding  procedures  supporting  the 


performance  confirmation  program.  A 
commenter  stated  that  DOE  should  have 
the  flexibility  to  determine  the  context 
in  which  procedures  need  to  be 
developed  and  that  such  procedures 
may  be  developed  after  a  license 
application  for  construction 
authorization  is  submitted.  There  were 
also  a  number  of  detailed  comments 
specifically  related  to  procedures 
supporting  a  performance  confirmation 
plan. 

Response.  The  Yucca  Moimtain 
Review  Plan  recognizes  that  DOE  has 
the  flexibility  to  devise  the  performance 
confirmation  program  consistent  with 
regulations,  including  how  to  document 
its  methods  or  procedures  (whether 
directly  in  a  performance  confirmation 
plan  or  indirectly  by  reference  to 
another  document).  Any  procedures 
referenced  would  be  subject  to  either 
NRC  staff  review  or  inspections. 

Accordingly,  Section  4.4  of  the  draft 
Yucca  Mountain  Review  Plan  has  been 
revised  to  delete  the  word  procedures 
and  to  be  less  prescriptive  regarding  this 
subject. 

8    Administrative  and  Programmatic 
Areas 

8.1    Record-Keeping  Requirements 

Issue:  What  are  the  requirements  for 
keeping  records  of  the  repository  and  its 
operations? 

Comment.  A  commenter  asked  about 
the  plan  for  keeping  records  over  the 
10,000-year  life  span  of  a  repository  at 
Yucca  Mountain  and  requested  that 
records  on  private  shippers  of  waste  to 
a  repository  should  include  "*  *  * 
liability  information,  accident  records, 
breached  or  leaking  cask  records,  ' 

judgments,  accusations,  and  penalty 
records." 

Response.  There  are  a  number  of 
record  keeping  requirements  which 
relate  to  the  repository  which  address 
many  of  the  items  identified  by  the 
commenter.  NRC  regulations  at  10  CFR 
part  63,  subpart  D,  specify  the 
requirements  for  maintaining  records  at 
a  Yucca  Mountain  high-level  waste 
repository,  including  those  required  by 
the  conditions  of  the  license  or  by  rules, 
regulations,  and  orders  of  the 
Commission,  pursuant  to  10  CFR 
63.71(b).  Records  of  the  receipt, 
handling,  and  disposition  of  radioactive 
waste  at  a  geologic  repository  operations 
area  must  contain  sufficient  information 
to  provide  a  history  of  the  movement  of 
the  waste  from  the  shipper  through  all 
phases  of  storage  and  disposal.  The 
records  must  be  placed  in  the  archives 
and  land-record  systems  of  local,  State, 
and  Federal  government  agencies,  and 
archives  elsewhere  in  the  world.  The 
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Response.  NRC  regulations  at  10  CFR 
63.121  require  that  the  geologic 
repository  operations  area  must  be 
located  in  and  on  lands  that  are  either 
acquired  lands  under  the  jurisdiction 
and  control  of  DOE,  or  lands 
permanenUy  withdrawn  and  reserved 
for  its  use.  The  land  must  also  be  free 
from  significant  encumbrances  such  as 
mining  rights,  right-of-ways,  or  rights  of 
entry.  DOE  must  satisfy  these 
regulations  in  order  to  be  granted  a 
license  for  a  high-level  waste  repository 
at  Yucca  Mountain.  In  its  review  of  the 
license  application,  NRC  staff  would 
determine  whether  DOE  has  provided 
information  that  demonstrates 
compliance  with  these  requirements. 
This  review  is  addressed  in  Section 
4.5.8,  "Controls  to  Restrict  Access  and 
Regulate  Land  Uses,"  of  the  draft  Yucca 
Mountain  Review  Plan  (Review  Method 
1  and  Acceptance  Criterion  1).  In 
addition,  the  Commission  addressed 
tribal  claims  regarding  Yucca  Mountain 
in  the  Statement  of  Considerations  for 
10  CFR  part  63  (66  FR  55766,  November 
2,2001): 

The  NRC  is  aware  that  the  Western 
Shoshone  National  Council  disputes  the 
claim  of  the  United  States  to  have  legal  title 
to  land  that  includes  the  Yucca  Mountain 
site.  However,  there  are  Federal  court 
decisions  which  have  addressed  these  land 
claim  issues  and  which  are  binding  on  both 
DOE  and  NRC.  Section  63.121  requires  that, 
before  NRC  licensing  of  a  waste  repository'  at 
the  Yucca  Mountain  site,  DOE  must  establish 
that  the  geologic  repository  operations  area 
and  the  site  are  located  in  and  on  land  that 
is  either  acquired  land  under  the  jurisdiction 
and  control  of  DOE,  or  lands  permanently 
withdrawn  and  reserved  for  DOE's  use. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  as  a  result 
of  this  comment. 

■  Issue  2:  What  uses  may  be  made  of  a 
geologic  repository  operations  area  other 
than  disposal  of  radioactive  waste? 

Comment.  One  commenter  was 
concerned  that  there  might  be  plans  to 
use  a  geologic  repository  operations  area 
for  purposes  other  than  disposal  of 
radioactive  wastes  and  stated  that 
building  a  monitored  retrievable  storage 
facility  at  Yucca  Mountain  is 
specifically  prohibited  by  the  Nuclear 
Waste  Policy  Act. 

Response.  Section  4.5.9,  "Uses  of 
Geologic  Repository  Operations  Area  for 
Purposes  Other  than  Disposal  of 
Radioactive  Wastes,"  of  the  draft  Yucca 
Mountain  Review  Plan  would  be  used  to 
evaluate  compliance  with  the  10  CFR 
63.21(c)(22)(vii)  requirement  that  a 
license  application  must  contain  "Plans 
for  uses  of  the  geologic  repository 
operations  area  at  the  Yucca  Mountain 
site  for  piuposes  other  than  disposal  of 


radioactive  wastes,  with  an  analysis  of 
the  effects,  if  any,  that  such  uses  may 
have  on  the  operation  of  the  structures, 
systems,  and  components  important  to 
safety  and  the  engineered  and  natural 
barriers  important  to  waste  isolation." 

The  regulations  require  DOE  to 
identify  uses  that  are  unrelated  to  waste 
disposal.  Section  141  of  the  Nuclear 
Waste  Policy  Act  prohibits  the 
construction  of  a  monitored  retrievable 
storage  facility  at  Yucca  Mountain. 

NRC  staff  will  evaluate  any  such 
proposed  uses  if  included  in  a  license 
application  for  a  high-level  waste 
repository  at  Yucca  Mountain,  and 
determine  whether  such  uses  are 
contrary  to  the  Nuclear  Waste  Policy 
Act. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

8.3    Expert  Elicitation 

Issue:  What  is  the  appropriate  scope 
for  the  use  of  expert  elicitation? 

Comment.  A  commenter  expressed 
concerns  about  the  use  of  expert 
elicitation  in  a  license  application  for  a 
high-level  radioactive  waste  repository 
at  Yucca  Mountain.  The  commenter 
stated  that  because  DOE  has  had  20 
years  to  obtain  data  to  evaluate  the 
suitability  of  the  Yucca  Mountain  site, 
DOE  use  of  expert  elicitation  should  be 
limited  and  should  not  be  a  substitute 
for  information  obtainable  during  site 
characterization.  The  commenter  also 
stated  that  NRC  staff  should  not  allow 
DOE  to  substitute  expert  opinion  for 
data  that  it  was  afraid  to  collect. 

Response.  It  is  not  acceptable  to  use 
expert  elicitation  as  a  substitute  for 
information  that  could  have  been 
reasonably  obtained  during  site  ^ 

characterization  or  to  avoid  collection  of 
relevant  data.  The  regulations  at  10  CFR 
63.21(c)(19)  requires  "an  explanation  of 
how  expert  elicitation  was  used." 

Section  4.5.4,  "Expert  Elicitation,"  of 
the  draft  Yucca  Mountain  Review  Plan 
uses  NUREG-1563,  "Branch  Technical 
Position  on  the  Use  of  Expert  Elicitation 
in  the  High-Level  Radioactive  Waste 
Program"  (NRC,  1996).  The  NUREG- 
1563  states,  in  part: 

In  matters  important  to  the  demonstration 
of  compliance,  the  use  of  formal  expert 
elicitation  should  be  considered  whenever 
one  or  more  of  the  following  conditions  exist: 

(a)  Empirical  data  are  not  reasonably 
obtainable,  or  the  analyses  are  not  practical 
to  perform; 

(b)  Uncertainties  are  large  and  significant 
to  a  demonstration  of  compliance; 

(c)  More  than  one  conceptual  model  can 
explain,  and  be  consistent  with,  the  available 
data;  or 
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(d)  Technical  judgments  are  required  to 
assess  whether  bounding  assumptions  or 
calculations  are  appropriately  conservative. 

NRC  staff  will  apply  this  guidance  in 
evaluating  an  application  for  the 
construction  of  a  high-level  waste 
repository  at  Yucca  Mountain. 

The  Yucca  Mountain  Review  Plan  text 
has  been  modified  to  specifically  state 
the  cited  items  from  NUREG-1563. 

8.4     U.S  Department  of  Energy 
Organizational  Structure 

Issue:  Should  the  Yucca  Mountain 
Review  Plan  discussion  of  DOE 
responsibilities  for  project  management 
be  expanded? 

Comment.  One  commenter  noted  that 
the  license  application  should  contain 
an  evaluation  of  DOE's  procedures  for 
assuring  that  delegated  activities  are 
carried  out  in  accordance  with  the 
license  and  with  the  Commission's 
regulations.  The  commenter  noted  that 
DOE  would  be  responsible  for  safe 
repository  operations,  even  if  certain 
activities  are  delegated  to  a  contractor. 
The  commenter  stated  it  is  unclear 
regarding  the  procedures  that  DOE  must 
use  to  manage  the  overall  project, 
including  the  delegated  activities. 

Response.  Draft  Yucca  Mountain 
Review  Plan  Section  4.5.3.1,  "DOE 
Organizational  Structure  as  it  Pertains  to 
Construction  and  Operation  of  Geologic 
Repository  Operations  Area,"  provides 
guidance  to  NRC  staff  to  determine 
whether  DOE's  procedures  governing  its 
project  management  responsibilities  are 
adequate. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

8.5     Water  Rights 

Issue:  Does  the  Yucca  Mountain 
Review  Plan  adequately  evaluate 
whether  DOE  has  obtained  the 
necessary  water  rights  for  operation  of  a 
high-level  waste  repository  at  Yucca 
Mountain? 

Comment.  One  commenter  questioned 
whether  DOE  would  need  to  have 
obtained  water  rights  to  accomplish  the  ' 
purposes  of  the  geologic  repository 
operations  area.  The  commenter  noted 
that  the  phrase  "water  rights"  has 
specific  meaning  in  Nevada  and 
suggests  that  the  Yucca  Mountain 
Review  Plan  clarify  whether  DOE  is 
required  to  have  water  rights  as  granted 
by  the  State  of  Nevada  or  to  simply 
demonstrate  that  an  adequate  supply  of 
water  is  available  for  the  site. 

Response.  The  provisions  in  Section 
4.5.8  of  the  draft  Yucca  Mountain 
Review  Plan  are  based  on  the 
requirements  regarding  water  rights 
specified  in  10  CFR  63.121.  DOE  must 


obtain  "such  water  rights  as  may  be 
needed  to  accomplish  the  purpose  of  the 
geologic  repository  operations  area."  In 
addi^on,  for  permanent  closure,  DOE 
"*   *   *  shall  exercise  any  jurisdiction 
and  control  over  surface  and  subsurface 
estates  necessary  to  prevent  adverse 
human  actions  that  could  significantly 
reduce  the  geologic  repository's  ability 
to  achieve  isolation.  The  rights  of  DOE 
may  take  the  form  of  appropriate 
possessory  interests,  servitudes,  or 
withdrawals  from  location  or  patent 
under  the  general  mining  laws." 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

8.6    License  Conditions 

Issue:  Should  the  list  of  proposed 
license  conditions  for  a  high-level  waste 
repository  at  Yucca  Mountain  include 
mitigating  actions  from  the 
environmental  impact  statement? 

Comment.  One  commenter  expressed 
concern  that  the  list  of  areas  for  which 
NRC  believes  DOE  should  propose 
license  conditions  is  unnecessarily 
limited  and  is  not  consistent  with 
conditions  contained  in  licenses  for 
other  nuclear  facilities.  The  commenter 
cites,  for  example,  the  absence  of  a 
provision  for  adequate  off-site 
emergency  response  and  medical 
capabilities.  The  commenter  suggested 
that  the  revised  plan  provide  a  much 
more  comprehensive  listing,  for 
consideration  of  possible  license 
conditions,  which  would  include  all 
measures  to  mitigate  repository  system 
impacts  identified  within  the  Yucca 
Mountain  Final  Environmental  Impact 
Statement  and  impact  reports  prepared 
by  others. 

Response.  Mitigating  actions  that 
might  be  required  as  a  result  of  potential 
environmental  impacts  of  a  repository'  at 
Yucca  Mountain  must  be  addressed  by 
DOE  in  the  Yucca  Mountain  Final 
Environmental  Impact  Statement.  The 
content  of  the  Yucca  Mountain  Final 
Envirorunental  Impact  Statement  is 
outside  the  scope  of  the  safety  review 
encompassed  by  the  Yucca  Mountain 
Review  Plan.  NRC  staff  will  evaluate  the 
Yucca  Mountain  Final  Environmental 
Impact  Statement  in  accordance  with 
Commission  regulations  at  10  CFR  part 
51  and  applicable  regulations.  If 
appropriate,  mitigating  actions  may  be 
identified  as  license  conditions. 

The  list  of  areas  for  potential  license 
conditions  presented  in  the  Yucca 
Mountain  Review  Plan  guidance  is  not 
all-inclusive.  Under  10  CFR  63.42,  the 
Commission  will  impose  any 
conditions,  including  license 
specifications,  it  considers  necessary  to 
protect  public  health  and  safety,  the 


common  defense  and  security  and  the 
environment.  NRC  stafi'  has  modified 
the  section  in  the  Yucca  Mountain 
Review  Plan  to  make  reviewers  aware 
that  the  listing  is  not  intended  to  be 
complete.  License  conditions  will  be 
imposed  on  a  high-level  waste 
repository  at  Yucca  Mountain 
determined  based  on  a  review  of    . 
information  presented  in  the  license 
application,  as  well  as  the 
environmental  impact  statement,  as 
needed  to  reach  the  reasonable 
assurance  or  reasonable  expectation 
standard  for  the  repository. 

8. 7    Quality  Assurance 

Issue  1 :  Are  Yucca  Mountain  Review 
Plan  quality  assurance  acceptance 
criteria  consistent  with  10  CFR  part  63 
requirements  and  relevant  regulatory 
guidance? 

Comment  1 .  A  commenter  stated  that 
the  draft  Yucca  Mountain  Review  Plan 
applies  quality  assurance  acceptance 
criteria  that  seem  to  exceed  or  expand 
on  10  CFR  part  63  requirements  and 
relevant  regulatory  guidance,  such  as 
NRC-endorsed  consensus  standards, 
American  Society  of  Mechanical 
Engineers  Standard  NQA-1 ,  other 
nuclear  facility  review  plans,  and 
standard  industry  practice  as 
implemented  under  10  CFR  parts  21,  50, 
70,  and  72.  The  commenter  stated  that 
the  draft  Yucca  Mountain  Review  Plan, 
therefore,  unnecessarily  constrains  the 
license  applicant's  ability  to  establish 
quality  assurance  program 
implementation  methods  by  setting 
expectations  for  specific  compliance  or 
implementation  methods  that  are  rigid 
and  differ  significantly  from  those 
applicable  to  other  nuclear  facilities 
regulated  by  NRC. 

Another  commenter  stated  that  the 
draft  Yucca  Mountain  Review  Plan 
quality  assurance  acceptance  criteria  are 
too  restrictive,  are  inconsistent  with 
other  NRC  criteria  for  quality  assurance 
program  descriptions,  and  would 
require  continual  application  of  the 
quality  assurance  program  description 
change  process. 

The  commenters  specified  a  number 
of  places  in  the  Yucca  Mountain  Review 
Plan  related  to  their  concerns. 

Response  1 .  The  Yucca  Mountain 
Review  Plan  quality  assurance 
acceptance  criteria  are  consistent  with 
10  CFR  part  63,  subpart  G.  requirements 
and  relevant  regulatory  guidance.  In 
preparing  the  Yucca  Mountain  Review 
Plan,  NRC  staff  considered  many 
sources  of  information  including 
consensus  standards,  American  Society 
of  Mechanical  Engineers  Standard 
NQA-1 ,  other  nuclear  facility  standard 
review  plans,  and  standard  industry 
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practice.  NRC  <  taff  tailored  information 
from  those  sources  to  the  unique 
requirements  specifically  applicable  to  a 
Yucca  Mountani  repository. 

As  stated  in  ^ection  4.5.1,  "Quality 
Assurance  Program,"  of  the  draft  Yucca 
Mountain  Review  Plan,  DOE  has 
flexibility  in  d«  fining  methods  and 
controls  while  .till  satisfying  pertinent 
regulations,  and  DOE  may  adopt 
exceptions  and  alternatives  to  the  18 
acceptance  criteria  in  the  Yucca 
Mountain  Revii!w  Plan,  provided  DOE 
can  otherwise  s  how  it  satisfies  the 
requirements  in  10  CFR  part  63. 

No  changes  1  ave  been  made  to  the 
Yucca  Mountain  Review  Plan  as  a  result 
of  this  commert. 

Comment  2. '  'wo  commenters 
questioned  wh(  ther  quality  assurance 
acceptance  Criteria  19-22,  that  address 
software,  samp  e  control,  scientific 
investigation,  and  field  surveys, 
respectively,  arj  necessary  and  whether 
these  areas  are  ikeady  adequately 
covered  by  qua  ity  assurance  acceptance 
criteria  1-18.  \ 

Response  2. '  'he  Yucca  Mountain 
Review  Plan  qi  ality  assurance 
acceptance  crit  !ria  are  consistent  with 
the  quality  assi  ranee  criteria  of  10  CFR 
part  50,  appenc  ix  B.  which  apply  to 
nuclear  power  )lants  and  fuel 
reprocessing  pi  mts.  Criteria  19-22 
clarify  certain  c  ualify  assurance 
requirements  ii  10  CFR  part  50, 
appendix  B,  foi  application  to  the  Yucca 
Mountain  repo!  itory.  However,  these 
four  acceptance  criteria  did  not  expand 
the  scope  of  ap  )licabilify  for  quality 
assurance. 

To  maintain  i  :onsistency  between  the 
structure  in  the  Yucca  Mountain  Review 
Plan  and  qualit  i  assurance  requirements 
in  10  CFR  part  13,  subpart  G,  NRC  staff 
has  consolidate  d  specific  acceptance 
criteria  19-22  i  ito  specific  acceptance 
criteria  3.  8,  am  I  10  as  follows: 
Acceptance  Cri  erion  19,  "Software," 
and  Acceptcmc(  Criterion  21,  "Scientific 
Investigation,"  lave  been  consolidated 
into  Acceptano  (  Criterion  3,  "Design 
Control":  Acceptance  Criterion  20, 
"Sample  Contn  il,"  has  been 
consolidated  in  to  Acceptance  Criterion 
8,  "Identificatic  n  and  Control  of 
Materials,  Parts,  and  Components":  and 
Acceptance  Cri  erion  22,  "Field 
Sur\'eys,"  has  been  consolidated  into 
Acceptance  Cri  erion  10,  "Inspection." 

Issue  2:  Are  '\  ucca  Mountain  Review 
Plan  quality  ass  urance  acceptance 
criteria  and  rev  ew  methods  more 
prescriptive  than  appropriate  for  a  risk- 
informed,  perfc  rmance-based  regulatory 
approach? 

Comment.  A  :ommenter  argued  that 
many  of  the  quality  assuremce 
acceptance  crit(  iria  and  review  methods 


prescribe  quality  assurance  program 
features  more  narrowly  than  is 
consistent  with  risk-informed, 
performance-based  principles.  The 
commenter  stated  that  this  approach 
limits  the  license  applicant  to  a  program 
that  is  not  based  on  common  nuclear 
industry  practice  and  would  place  an 
unnecessary  burden  on  the  applicant  to 
justify  deviation  from  the  specified 
approach.  The  commenter  further  stated 
that  this  approach  would  result  in  a 
description  of  implementation  details  in 
the  quality  assurance  program 
description  that  may  be  more 
appropriate  for  inclusion  in  detailed 
implementing  procedures. 

The  commenter  identified  a  number 
of  specific  locations  in  the  Yucca 
Mountain  Review  Plan  that  are  related 
to  these  comments. 

Response.  The  Yucca  Mountain 
Review  Plan  quality  assurance 
acceptance  criteria  are  appropriate  for  a 
risk-informed,  performed-based  qualify 
assurance  program.  The  Yucca 
Mountain  Review  Plan  quality 
assurance  acceptance  criteria  provide 
guidance  on  issues  associated  with  the 
uniqueness  of  the  geologic  repository. 
Exceptions  fi-om  Yucca  Mountain 
Review  Plan  approaches  are  acceptable, 
so  long  as  the  quality  assurance 
requirements  in  10  CFR  part  63  are 
satisfied.  Exceptions  and  alternatives  to 
the  acceptance  criteria  contained  in  the 
Yucca  Mountain  Review  Plan  may  be 
adopted  by  DOE,  provided  DOE 
demonstrates  that  it  can  otherwise 
satisfy  the  requirements  of  part  63. 

A  quality  assurance  program 
description  written  in  compliance  with 
10  CFR  part  63,  subpart  G,  is 
specifically  tailored  to  the  proposed 
high-level  waste  repository  at  Yucca 
Mountain  and  the  Yucca  Mountain 
Review  Plan  incorporates  appropriate 
NRC  quality  assurance  guidance.  The 
Yucca  Mountain  Review  Plan  states 
that,  where  appropriate,  the  qualify 
assurance  program  description  may 
reference  a  commitment  to  comply  with 
certain  provisions  of  documents 
identified  in  Section  4.5.1.5  of  the  draft 
Yucca  Moimtain  Review  Plan  and  need 
not  repeat  the  text  of  the  document  in 
the  quality  assurance  program 
description. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  as  a  result 
of  this  comment. 

Issue  3:  Should  certain  text  from 
quality  assurance  standards  that  is 
included  in  the  Yucca  Mountain  Review 
Plan  be  replaced  by  references  to  the 
corresponding  text  in  those  standards? 

Comment.  A  commenter  stated  that 
many  of  the  more  prescriptive 
acceptance  criteria  appe^  to  be  direct  or 


modified  excerpts  from  references  that 
could  be  more  simply  identified  as 
NRC-endorsed  soxu-ces,  allowing  the 
license  applicant  to  maintain  flexibility 
in  developing  implementation  methods, 
consistent  with  risk-informed, 
performance-based  principles.  The 
commenter  argued  that  the  Yucca 
Moimtain  Review  Plan  should  only 
reference  these  soiu-ces  as  acceptable 
means  to  implement  NRC's  quality 
assurance  regulations. 

A  number  of  specific  locations  in  the 
Yucca  Mountain  Review  Plan  where 
these  comments  apply  were  identified. 

Response.  Several  quality  assurance 
standards  referenced  in  the  Yucca 
Moimtain  Review  Plan  were  written  for 
a  10  CFR  part  50,  appendix  B-type 
quality  assurance  program.  Although  10 
CFR  part  50,  appendix  B  requirements 
are  similar  to  10  CFR  part  63  quality 
assurance  requirements,  unique 
considerations  associated  with  a 
geologic  high-level  waste  repository  that 
relies  on  both  natural  and  engineered 
barriers  pose  major  differences. 
Therefore,  the  Yucca  Mountain  Review 
Plan  includes  text  from  these  quality 
assurance  standards,  modified  as 
necessary,  in  order  to  provide  clear 
guidance  during  a  license  application 
review.  This  approach  provides 
guidance  on,  and  background  for,  the 
quality  assurance  elements  unique  to 
the  geologic  repository  in  one 
document.  Section  4.5.1,  "Quality 
Assurance  Program"  of  the  draft  Yucca 
Mountain  Review  Plan  states,  "Where 
appropriate,  the  quality  assurance 
program  description  may  reference  a 
commitment  to  comply  with  certain 
provisions  of  a  document  identified  in 
Section  4.5.1.5  of  the  draft  Yucca 
Mountain  Review  Plan  and  not  repeat 
the  text  of  the  document  in  the  quality 
assurance  program." 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  4:  Should  the  Yucca  Mountain 
Review  Plan  reference  more  recent 
quality  assurance  standards? 

Comment.  Three  commenters 
recommended  using  a  more  recent 
edition  of  standard  NQA-1  rather  than 
NQA-1-1983  and  revising  the  text  of 
the  Yucca  Mountain  Review  Plan 
accordingly.  Another  commenter 
suggested  incorporating  Nuclear  Safety 
Standards  from  July  2002. 

Response.  NRC  endorses  standards 
through  the  use  of  regulatory  guides. 
These  regulatory  guides  provide 
sufficient  detail  to  ensure  that  programs 
and  activities  governed  by  such 
stcindards  comply  with  the  applicable 
regulations. 
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Licensees  with  10  CFR  part  50,, 
appendix  B,  quality  assurance  programs 
have  committed  to  using  quality 
assurance  standard  NQA-1-1983,  the 
latest  edition  endorsed  by  NRC  in 
Regulatory  Guide  1.28  or  committed  to 
the  ANSI  45.2  series  standards.  More 
recent  editions  of  NQA-1  do  not  contain 
sufficient  detail  to  describe  how  the 
applicable  NRC  quality  assurance 
requirements  would  be  satisfied.  For 
example,  in  NQA-1-1997,  many 
detailed  provisions  have  either  been 
removed  from  the  standard  or  relocated 
to  a  non-mandatory  appendix. 

However,  Section  4.5.1,  "Quality 
Assurance  Program,"  of  the  draft  Yucca 
Mountain  Review  Plan  provides  that 
"Exceptions  and  alternatives  to  these 
acceptance  criteria  and  the  documents 
and  positions  contained  in  Section 
4.5.1.5  of  the  draft  Yucca  Mountain 
Review  Plan  may  be  adopted  by  DOE, 
provided  the  applicant  can  otherwise 
demonstrate  compliance  with  quality 
assurance  program  requirements  in  10 
CFR  part  63."  Therefore,  DOE  may 
propose  alternatives  to  the  Yucca 
Mountain  Review  Plan  quality 
assurance  acceptance  criteria,  provided 
adequate  justification  is  submitted  to 
demonstrate  that  the  proposed 
alternatives  adequately  describe  how 
the  quality  assurance  requirements  of  10 
CFR  Part  63  will  be  satisfied. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

Issue  5:  Which  nonmandatory 
requirements  of  NQA-1-1983  must  be 
followed? 

Comment.  A  commenter  stated  that 
the  Yucca  Mountain  Review  Plan  is  not 
clear  on  the  use  of  the  "non-mandatory 
guidance"  in  NQA-1-1983. 

Response.  Guidance  on  the  use  of 
nonmandatory  requirements  in  NQA-1- 
1983  is  sufficiently  clear  in  the  Yucca 
Mountain  Review  Pljui.  Commitment  to 
NQA-1-1983  requirements  is  subject  to 
exceptions,  clarifications,  or 
modifications  provided  in  the  Yucca 
Mountain  Review  Plan  quality 
assurance  acceptance  criteria  or 
Paragraph  C  of  "Regulatory  Position,"  of 
Regulatory  Guide  1.28.  Any 
nonmandatory  requirements  identified 
in  NQA-1-1983  that  are  not  addressed 
in  either  the  Yucca  Mountain  Review 
Plan  quality  assurance  acceptance 
criteria  or  Paragraph  C  of  Regulatory 
Guide  1.28  need  not  be  followed. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

Issue  6:  Which  elements  of  the  quality 
assurance  program  should  be  in  place  at 
the  time  of  license  application 
submittal? 


Comment.  A  commenter 
recommended  that  the  Yucca  Mountain 
Review  Plan  clearly  state  which 
elements  of  DOE's  quality  assurance 
program  should  be  in  place  at  the  time 
of  license  application  submittal.  The 
commenter  stated  an  expectation  that, 
as  for  nuclear  power  reactor  licensing 
activities,  the  quality  assurance  program 
description  would  be  submitted  to  NRC 
separately  from  the  Safety  Analysis 
Report,  well  before  the  qualify 
assurance  program  is  fully 
implemented.  Field  procedures  would 
be  in  place,  with  follow-on 
commitments  to  ensure  that  planned 
programmatic  activities  are 
implemented. 

Response.  The  time  frame  for 
implementation  of  the  quality  assurance 
program  is  sufficiently  clear  in  the 
Yucca  Mountain  Review  Plan.  Section 
4.5.1.3,  "Acceptance  Criteria,"  states 
that  "The  DOE  quality  assurance 
program  and  associated  quality 
assurance  program  controls  and 
implementing  procedures  regarding 
activities  performed  must  be  in  place 
before  activities  begin."  These  activities 
include  site  characterization; 
acquisition,  control,  and  analysis  of 
samples  and  data;  tests  and 
experiments;  scientific  studies;  facility 
and  equipment  design  and  construction; 
and  performance  confirmation. 

Section  4.5.1.3  of  the  draft  Yucca 
Mountain  Review  Plan  has  been 
modified  to  identify  these  activities. 

Zssue  7;  Should  the  step-wise 
licensing  approach  be  applied  to  the 
review  of  the  quality  assurance  program 
description? 

Comment.  A  commenter 
recommended  that  the  step-wise 
licensing  approach  be  applied  to  the 
content  and  level  of  detail  of  the  quality 
assurance  program  description  required 
for  the  different  phases  of  repository 
licensing.  Another  commenter  stated 
that,  fypically,  a  quality  assurance 
program  description  that  encompasses 
all  phases  of  repository  construction, 
operation,  and  closure,  as  required  by 
the  Yucca  Mountain  Review  Plan 
qualify  assurance  acceptance  criteria,  i* 
prepared  in  stages  (i.e.,  there  are  specific 
elements  of  the  qualify  assurance 
program  description  required  to  be 
submitted  and  reviewed  for  the  design 
and  construction  phase/activities, 
whereas  others  are  required  to  be 
submitted  and  reviewed  for  the 
operations  phase).  This  commenter  also 
stated  that,  although  some  of  the 
elements  of  the  qualify  assurance 
program  descriptions  are  similar  among 
licensing  steps,  there  are  different 
policies,  organizations,  programs,  and 


procedures  that  will  be  implemented  for 
each  step. 

Response.  A  step-wise  licensing 
approach  should  be  applied  to  the 
review  of  the  quality  assurance  program 
description.  Section  4.5.1.3  of  the  Yucca 
Mountain  Review  Plan  has  been 
modified  to  state  the  following: 

The  U.S.  Department  of  Energ\'  shall 
establish  a  quality  assurance  program  to 
include  all  activities  up  to  the  time  of  receipt 
of  high-level  radioactive  waste  for  disposal  in 
the  geologic  repositon,'.  These  activities 
include  site  characterization;  acquisition, 
control,  and  analysis  of  samples  and  data; 
tests  and  experiments;  scientific  studies;  . 
facility  and  equipment  design  and 
construction:  and  performance  confirmation. 
The  Yucca  Mountain  Review  Plan  will  be 
modified,  at  the  appropriate  time,  to  include 
facility  operation,  permanent  closure,  and 
decontamination  and  dismantling  of  surface 
facilities.  The  U.S.  Nuclear  Regulatory 
Commission  staff  should  assure  that  the 
scope  of  the  Yucca  Mountain  Review  Plan 
includes  those  activities  described  in  the  U.S. 
Department  of  Energy  quality  assurance 
program  under  review.  Appropriate 
conditions  should  be  imposed  on  quality 
assurance  program  and  Yucca  Mountain 
Project  approvals  that  reflect  the  scope  of 
activities  described  in  the  quality  assurance 
programs  and  applications  submitted  for  U.S. 
Nuclear  Regulatory  Commission  review  and 
approval  by  the  U.S.  Department  of  Energy. 

Issue  8:  Why  are  quality  assurance 
program  references  (Section  4.5.1.5) 
divided  into  two  groups? 

Comment.  A  commenter  stated  that 
the  rationale  is  not  clear  for  division  of 
quality  assurance  references"  between 
"commitments"  and 
' '  noncommitments . ' ' 

Response.  Identifying  the  scope  of 
potentially  applicable  information  will 
facilitate  a  licensing  review  and 
preparation  of  a  more  complete  license 
application.  The  "commitments"  listing 
of  references  is  mandatory. 
Commitments  are  required  to  be 
addressed  by  DOE.  The 
"noncommitments"  are  not  mandatory, 
but  guidance  documents  that  may  be 
used  by  both  DOE  and  NRC  staff 
reviewers  as  a  source  of  additional 
guidcmce.  If  noncommitment  documents 
are  identified  in  the  license  application, 
NRC  staff  can  refer  to  these  same 
documents  during  the  review  process. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  9:  Is  it  necessary  to  have  both 
general  and  specific  acceptance  criteria 
for  the  review  of  the  quality  assurance 
program  description? 

Comment.  A  conwnenter  argued  that 
because  there  are  no  "general"  quality 
assurance  requirements  identified  in  the 
applicable  NRC  regulations,  it  is 
inappropriate  to  have  "general"  qualify 
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software  were  subject  to  quality 
assurance  software  requirements.  One 
commenter  argued  that  quality 
assurance  software  requirements  should 
apply  only  to  software  developed  to 
support  a  safety  or  waste  isolation 
function. 

Response.  Section  4.5.1,  "Quality 
Assurance  Program,"  of  the  Yucca 
Mountain  Review  Plan  has  been 
modified  to  specify  that  it  applies  to 
software  developed  to  support  functions 
important  to  safety  or  to  waste  isolation. 

Issue  13:  Should  the  discussion  of  the 
corrective  action  program  be  clarified? 

Comment.  Two  commenters 
recommended  that  the  discussion  of  the 
corrective  action  program  be  clarified 
with  respect  to  terminology,  procedures, 
and  the  role  of  quality  assurance  staff  in 
the  program. 

Response.  The  discussion  of  the 
corrective  action  program  in  Section 
2.5.13  of  the  draft  Yucca  Mountain 
Review  Plan  is  appropriate  as  written 
because  it  is  consistent  with  widely 
accepted  and  proven  approaches  to 
corrective  action  in  quality  assurance 
programs. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

Issue  14:  Is  the  review  of  quality 
control  and  certification  for  nuclear 
waste  transportation  canisters  and  casks 
and  their  fabrication  included  in  the 
review  of  the  quality  assurance  program 
description? 

Comment.  A  commenter  asked 
whether  NRC  will  review  the  quality 
control  for  the  manufacturing  processes 
used  to  produce  nuclear  waste 
transportation  canisters  and  casks.  The 
commenter  also  asked  whether  NRC 
will  specify  conditions  or  criteria  for 
certification  of  canisters  and  whether 
manufacturing  processes,  construction, 
and  quality  control  issues  are 
periodically  reviewed  by  NRC  to  ensure 
adherence  to  approved  certification 
criteria  and  that  canisters  are 
constructed  to  required  specifications. 

Response.  Under  10  CFR  part  71,  NRC 
is  responsible  for  certifying  the  designs 
of  shipping  casks  that  may  be  used  to 
move  commercial  nuclear  waste  by 
truck  or  rail  to  Yucca  Mountain.  NRC 
will  also  review  the  manufacturing 
processes  used  to  produce 
transportation  canisters  and  will 
periodically  inspect  the  manufacturing 
processes  and  construction  to  ensure 
that  design  criteria  are  adhered  to  and 
that  transportation  canisters  are 
constructed  to  applicable  specifications. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 


Issue  15:  What  is  the  scope  of  license 
applicant  qualification  information  that 
should  be  covered  in  the  review  of  the 
quality  assurance  program  description? 

Comment.  A  commenter 
recommended  that  NRC  provide  for  a 
thorough  review  of  the  background, 
experience,  management  capability,  and 
track  record  of  the  license  applicant  in 
the  Yucca  Mountain  Review  Plan. 

Response.  DOE,  in  accordance  with 
10  CFR  63.21(c)(22),  is  required  to 
include  information  about  its 
organizational  structure  as  it  pertains  to 
construction  and  operation  of  the 
repository,  and  the  personnel 
qualifications  and  training 
requirements.  NRC  has  a  program  in 
place  to  observe  detailed  technical  and 
programmatic  audits  of  DOE's  Yucca 
Mountain  project  and  its  contractors. 
Various  aspects  of  DOE's  quality 
assurance  program,  specifically  with 
regard  to  the  Yucca  Mountain  project, 
are  routinely  evaluated  by  NRC. 
However,  only  the  license  applicant 
activities  specifically  related  to  a  Yucca 
Mountain  repository'  fall  under  the 
scope  of  the  regulator\'  requirements  in 
10  CFR  part  63. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  16:  Should  the  text  be  revised  to 
address  various  consistency, 
clarification,  editorial,  and  format 
issues? 

Comment.  A  commenter  provided 
several  comments  on  various 
consistency,  clarification,  editorial, 
format,  and  other  miscellaneous  issues. 

Response.  Section  4.5.1.  "Quality 
Assurance  Program"  of  the  draft  Yucca 
Mountain  Review  Plan  has  been 
modified,  as  appropriate,  to  incorporate 
various  editorial  changes  for 
consistency,  clarification,  and  format 
issues  related  to  this  comment. 

9    Structure  of  the  Yucca  Mountain 
Review  Plan 

9.1     Level  of  Detail 

Issue:  Is  the  level  of  detail  in  the 
Yucca  Mountain  Review  Plan 
appropriate  to  guide  the  review  of  a 
license  application? 

Comment.  Commenters  noted  that  the 
degree  of  specification  in  review 
methods  varies  substantially  throughout 
the  Yucca  Mountain  Review  Plan.  In 
some  sections,  presumptions  are  made 
as  to  what  is  important  to  safety  or 
waste  isolation  by  including  discussion 
of  specific  design  solutions  (e.g., 
backfill).  The  commenters  consider 
these  assumptions  to  be  inconsistent 
with  the  risk-informed,  performance- 
based  regulations  at  10  CFR  part  63.  The 
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commenters  suggested  that  the  Yucca 
Mountain  Review  Plan  be  revised  to 
clarify  that  the  applicant  will  specify 
structures,  systems,  and  components 
important  to  safety  and  natural  and 
engineered  barriers  important  to  waste 
isolation,  compatible  with  the  risk- 
informed,  performance-based 
regulations.  The  commenters  noted  that 
since  these  presumptions  occur 
throughout  the  document,  a  general 
discussion  in  the  Yucca  Mountain 
Review  Plan  "Introduction"  could 
address  the  issue. 

One  commenter  stated  that  the 
general  description  of  the  geologic 
repository  must  include  detailed 
descriptions  of  surface  and  interim 
storage  facilities.  The  commenter  also 
stated  that  the  general  information 
review  should  focus  on  natural  threats 
to  repository  integrity  and  identified  a 
number  of  such  specific  potential 
threats.  Another  commenter  requested 
more  detailed  information  on  the  status 
of  activities  to  meet  requirements  for 
ownership  and  control  of  interests  in 
land  and  on  the  schedule  for  meeting 
these  requirements. 

Another  commenter  stated  that  the 
general  information  section  of  the  Yucca 
Mountain  Review  Plan  indicates  that 
information  be  presented  at  the  level  of 
an  "executive  summary,"  but  the  actual 
level  of  deteiil  requested  is  more 
appropriate  for  discussion  in  the  safety 
analysis  report  rather  than  in  an 
executive  summary. 

Response.  DOE  has  the  responsibility 
to  specify  structures,  systems,  and 
components  that  are  important  to  safety 
and  multiple  barriers  both  natural  and 
engineered  important  to  waste  isolation. 
This  responsibilify  is  noted  in  several 
places  in  the  Yucca  Mountain  Review 
Plan.  The  Yucca  Mountain  Review  Plan 
makes  no  presumptions  regarding  these 
structures,  systems,  components,  or 
barriers,  and  mentions  specific  design 
features  only  as  examples  or  to  restate 
language  in  NRC's  regulations. 

The  general  information  submitted 
with  a  license  application,  as  required 
by  10  CFR  63.21(b)(1)  and  (2),  need  not 
contain  detailed  descriptions  of  surface 
and  interim  storage  facilities  and  other 
features,  events,  and  processes  that 
might  exist  or  occur  at  a  repository  for 
higli-level  radioactive  waste  at  Yucca 
Mountain,  or  of  the  status  of  compliance 
with  specific  regulatory  requirements. 
The  general  information  portion  of  a 
license  application  includes  a 
description  of  the  proposed  repository 
at  Yucca  Mountain,  including  an 
identification  of  the  location  of  the 
repository  operations  area,  the  general 
character  of  proposed  activities, 
proposed  schedules  for  construction, 


receipt  and  emplacement  of  waste.  This 
information  should  be  at  a  level  of  detail 
to  provide  the  reviewer  enough 
background  information  to  provide  a 
context  for  detailed  reviews  of 
information  using,  for  example.  Chapter 
4,  "Review  Plan  for  Safety  Analysis 
Report,"  of  the  draft  Yucca  Mountain 
Review  Plan.  Reviews  conducted  using 
Chapter  4  of  the  plan  will  require 
detailed  descriptions  of  surface  and 
interim  storage  facilities  proposed  in  the 
facility  design  as  well  as  evaluations  of 
the  features,  events,  and  processes  that 
might  occur  at  a  repository.  It  is  not 
necessary  that  such  information  be 
duplicated  in  the  "General  Information" 
section  of  the  Yucca  Mountain  Review 
Plan. 

In  the  general  information  section  of 
the  Yucca  Mountain  Review  Plan, 
material  should  be  addressed  at  the 
level  of  a  summary  and  should  not 
duplicate  the  detailed  information 
required  to  be  stated  in  the  safety 
analysis  report. 

The  Yucca  Mountain  Review  Plan  has 
been  modified  to  clarify'  the  purpose  of 
the  general  information  section  is  to 
request  descriptive  information  (except 
with  respect  to  the  detailed  security 
plan  measures  that  are  required  by  10 
CFR  part  63),  and  to  reflect  in  the 
Introduction  section  (now  Appendix  A) 
that  NRC  staff  has  made  no 
presumptions  regarding  which  items 
contribute  to  performance. 

9.2    Information  and  Level  of  Detail 
Required  for  Each  Licensing  Step 

Issue:  Should  the  Yucca  Mountain 
Review  Plan  more  clearly  acknowledge 
the  step-wise  licensing  process  and 
define  the  level  of  detail  that  would  be 
applicable  for  each  licensing  step  for  a 
repository  at  Yucca  Mountain. 

Comment.  Commenters  stated  that 
regulations  in  10  CFR  part  63  confirm 
that  repository  licensing  will  occur  in 
steps  and  that  the  level  of  detail 
required  to  proceed  with  each  licensing 
step  will  increase  as  more  information 
is  obtained.  According  to  one 
commenter,  in  developing  this  step-wise 
approach  to  repository  licensing,  NRC 
drew  on  decades  of  experience  in 
licensing  nuclear  reactors  in  discrete 
steps  under  regulations  at  10  CFR  part 
50. 

The  commenters  argued  that  the 
Yucca  Mountain  Review  Plan  should 
clearly  acknowledge  that  a  step-wise 
licensing  approach  is  applicable  to  a 
repository  and  that  the  license 
application  should  include  not  only  a 
description  of  the  robustness  of  the 
system  and  an  assessment  of 
performance,  but  also  an 
acknowledgment  that  additional 


information  will  continue  to  be 
developed. 

The  commenters  stated  that  the  draft 
Yucca  Mountain  Review  Plan  does  not 
clearly  and  consistently  differentiate  the 
information  needed  for  the  different 
steps  of  licensing.  Accordingly,  the  plan 
does  not  differentiate  how  the  areas  of 
review,  review  methods,  and  acceptance 
criteria  should  vary  for  each  of  the 
licensing  steps. 

One  commenter  stated  that,  although 
DOE  is  expected  to  develop  a 
sufficiently  robust  and  well- 
documented  license  application  that 
would  permit  NRC  to  independenUy 
determine  the  safety  of  a  repository, 
DOE  is  not  expected  to  have  resolved  all 
design  and  long-term  repository 
performance  issues  at  the  construction 
authorization  step.  However,  one 
commenter  expressed  a  concern  that  the 
draft  Yucca  Mountain  Review  Plan 
inappropriately  allows  the  DOE  to 
simply  commit  to  complying  with 
certain  regulatory  requirements  rather 
than  to  demonstrate  actual  compliance. 

The  commenter  identified  locations  in 
the  draft  Yucca  Mountain  Review  Plan 
that  are  related  to  these  comments. 

Response.  The  regulations  at  10  CFR 
63.21(a)  require  that  "(Tlhe  application 
must  be  as  complete  as  possible  in  the 
light  of  information  that  is  reasonably 
available  at  the  time  of  docketing."  The 
Commission  addressed  the  step-wise 
licensing  approach  in  its  "Statement  of 
Considerations"  for  10  CFR  part  63  (66 
FR  55738-55739,  November  2,  2001)  in 
which  it  stated: 

Part  63  provides  for  a  multi-staged 
licensing  process  that  affords  the 
Commission  the  flexibility  to  make  decisions 
in  a  logical  time  sequence  that  accounts  for 
DOE  collecting  and  analyzing  additional 
information  over  the  construction  and 
operational  phases  of  the  repository.  The 
multi-staged  approach  comprises  four  major 
decisions  by  the  Commission:  (1) 
Construction  authorization;  (2)  license  to 
receive  and  emplace  waste;  (3)  license 
amendment  for  permanent  closure;  and  (4) 
termination  of  license.  The  time  required  to 
complete  the  stages  of  this  process  (e.g.,  50 
yeau-s  for  operations  and  50  years  for 
monitoring)  is  extensive  and  will  allow  for 
generation  of  additional  information.  Clearly, 
the  knowledge  available  at  the  time  of 
construction  authorization  will  be  less  than 
at  the  subsequent  stages.  However,  at  each 
stage,  [the]  E)OE  must  provide  sufficient 
information  to  support  that  stage.  EXDE  has 
stated  its  intent  to  submit,  and  NRC  expects 
to  receive,  a  reasonably  complete  application 
at  the  time  of  construction  authorization  to 
allow  the  Commission  to  make  a  construction 
authorization  decision.  This  is  reflected  in 
the  requirement  at  Section  63.24(a)  that  the 
application  be  as  complete  as  possible  in 
light  of  information  that  is  rea.sonably 
available  at  the  time  of  docketing.  The 
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preclosure  safety  analysis.  This  format 
would  allow  design  information 
relevant  to  each  structure,  system,  and 
component  to  be  presented  in  its  own 
subsection,  ralher  than  being  split  into 
separate  areas  as  in  the  Yucca  Mountain 
Review  Plan.  The  commenter  noted  that 
as  low  as  is  reasonably  achievable 
requirements  are  typically  addressed  as 
a  design  requirement  for  normal 
operations  rather  than  as  a  consequence 
of  hazards.  Therefore,  the  commenter 
recommended  that  the  as  low  as  is 
reasonably  achievable  requirements  be 
addressed  in  a  new  subsection  of  the 
Yucca  Mountain  Review  Plan  that 
provides  a  comprehensive  review  of  the 
radiation  protection  program  proposed 
for  the  facility.  This  new  section  would 
cover  the  as  low  as  is  reasonably 
achievable  design  aspects  as  well  as  the 
commitment  to  these  principles  during 
operations. 

With  respect  to  the  postclosure  safety 
section  of  the  draft  Yucca  Mountain 
Review  Plan,  commenters  noted  that  the 
draft  Yucca  Mountain  Review  Plan 
structure  differs  from  that  used 
previously  by  DOE  and  could  make  it 
difficult  to  present  a  cohesive  story 
regarding  total  system  performance 
while  demonstrating  compliance  with 
the  five  acceptance  criteria  for  each 
model  abstraction.  The  commenter 
recommended  that  the  Yucca  Mountain 
Review  Plan  be  rewritten  to  generally 
state  that  the  five  review  methods  (and 
corresponding  acceptance  criteria)  are  to 
be  applied  to  the  model  abstractions  as 
DOE  determines.  The  commenter  notes 
that,  in  previous  documents,  DOE 
communicated  its  postclosure  safety 
approach  in  terms  of  the  movement  of 
water  from  the  surface  through  the 
mountain  to  the  accessible  environment, 
which  is  different  from  the  structure 
currently  presented  in  the  Yucca 
Mountain  Review  Plan. 

Commenters  identified  locations  in 
the  draft  Yucca  Mountain  Review  Plan 
relevant  to  their  concerns. 

Response.  The  Yucca  Mountain 
Review  Plan  should  provide  a  structure 
for  the  license  application  as  a  means  to 
promote  efficiency  in  both  preparation 
of  an  application  by  DOE  and  the 
license  application  review  by  NRC  staff. 
Long-term  maintenance  of  the  safety 
analysis  report  might  also  be  enhanced. 
The  structure  of  the  Yucca  Mountain 
Review  Plan  was  intended  to  provide 
this  structure  and  to  inform  the 
prospective  applicant  as  to  the  preferred 
organizational  structure  of  the  license 
application. 

Organization  of  the  application  along 
the  lines  of  a  power  reactor  application 
may  not  be  appropriate  for  a  potential 
repository  for  high-level  waste.  Among 


the  considerations  that  defined  the 
structure  of  the  Yucca  Mountain  Review 
Plan  are:  (i)  The  requirements  for  the 
content  of  a  license  application  at  10 
CFR  63.21;  (ii)  the  need  to  focus  a 
licensing  review  on  compliance  with 
risk-informed,  performance-based 
performance  objectives  being 
implemented  in  10  CFR  part  63;  and  (iii) 
the  specification,  in  10  CFR  part  63,  of 
techniques  to  be  used  to  demonstrate 
compliance  both  during  operations  and 
after  permanent  closure. 

Because  regulatory  guidance  cannot 
impose  regulatory  requirements,  DOE  is 
not  required  to  use  the  format  presented 
in  the  Yucca  Mountain  Review  Plan, 
however,  a  different  format  could 
prolong  the  duration  of  the  NRC 
licensing  review. 

As  for  the.  suggestion  that  the 
preclosure  safety  section  (Section  4.1  of 
the  draft  Yucca  Mountain  Review  Plan) 
first  present  design  information 
followed  by  the  preclosure  safety 
analysis,  the  approach  currently  in  the 
plan  is  consistent  with  the  steps 
required  for  a  preclosure  safety  analysis. 
These  techniques  are  based  on  hazard 
and  consequence  analysis 
methodologies  that  are  widely  accepted 
for  complex  facilities.  The  purpose  of 
the  preclosure  safety  analysis  is  to 
determine  whether  the  preclosure 
performance  objectives  will  be  met. 
Consequently,  the  review  steps  in  the 
Yucca  Mountain  Review  Plan  logically 
lead  from  hazard  identification  through 
consequence  analyses  to  assessment  of 
compliance  with  performance 
objectives.  Related  to  this  approach  is 
the  need  to  use  risk  information  to  focus 
the  NRC  staff  review.  The  preclosure 
safety  analysis  will  be  used  by  DOE  to 
identify  those  structures,  systems,  and 
components  important  to  safety.  Since 
these  structures,  systems,  and 
components  have  not  yet  been 
identified,  the  Yucca  Mountain  Review 
Plan  is  not  structured  around  the  design 
of  the  repository. 

As  low  as  is  reasonably  achievable 
requirements  are  typically  addressed  as 
a  design  requirement  for  normal 
operations  rather  than  as  a  consequence 
of  hazards.  However,  for  a  preclosure 
safety  analysis  for  a  repository  meeting 
these  requirements  can  appropriately  be 
linked  to  the  radiological  risks  of  a 
repository.  Since  these  risks  will  be 
evaluated  as  part  of  the  preclosure 
safety  analysis  process,  NRC  staff 
prefers  to  evaluate  them  as  part  of  its 
review  of  DOE's  preclosure  safety 
analysis. 

Comments  on  the  postclosure  safety 
section  of  the  Yucca  Mountain  Review 
Plan  may  have  misinterpreted  the 
review  approach.  NRC  staff  is  aware  that 
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the  current  DOE  Total  System 
Performance  Assessment  uses  nine 
process  level  models  (similar  to  NRC's 
model  abstractions)  that  are  based  on 
the  flow  of  water  through  a  repository 
to  the  location  of  the  reasonably 
maximally  exposed  individual.  In  light 
of  the  key  role  performance  assessment 
will  play  in  demonstrating  and 
determining  compliance,  NRC  staff  has 
been  developing  an  independent 
performance  assessment  capability  for  a 
Yucca  Mountain  repository  and 
discussed  the  published  results  with 
DOE  at  numerous  public  meetings.  The 
NRC  total  system  performance 
assessment  incorporates  14  model 
abstractions  that  represent  its 
independent  conceptual  model  of  a 
Yucca  Mountain  site.  The  Yucca 
Mountain  Review  Plan  describes  how 
NRC  staff  will  determine  compliance, 
and  its  independently  developed  total 
system  performance  assessment  code 
will  be  an  important  tool  in  assessing 
whether  DOE  has  satisfied  regulatory 
requirements.  Therefore,  the  Yucca 
Mountain  Review  Plan  facilitates  the 
use  of  this  tool  in  the  license 
application  review.  DOE's  compliance 
demonstration  method  may  use  similar, 
or  different,  conceptual  models.  NRC 
staff  review,  based  on  its  14  model 
abstractions,  is  described  in  detail  in  the 
Yucca  Mountain  Review  Plan.  This 
detail  is  useful  because  NRC  staff  has 
learned  a  great  deal  about  the  features, 
events,  and  processes  of  the  Yucca 
Mountain  site,  and  this  knowledge  is 
reflected  in  the  technical  information 
specific  to  each  of  the  14  model 
abstractions. 

Although  specific  details  of  the 
postclosure  portion  of  the  Yucca 
Mountain  Review  Plan  have  been 
revised  to  address  this  comment,  the 
general  structure  has  not  been  changed. 
The  Yucca  Mountain  Review  Plan  was 
revised,  as  appropriate,  to  clarifx'  the 
matters  raised  in  these  comments. 

Issue  2:  Should  quality  assurance 
requirements  be  specifically  addressed 
in  each  section  of  the  Yucca  Mountain 
Review  Plan? 

Comment.  One  commenter  stated  that 
quality  assurance  requirements  should 
be  identified  and  specified  in  the  review 
methods  and  acceptance  criteria  for 
each  section  of  the  Yucca  Moimtain 
Review  Plan.  The  commenter  argued 
that  Section  3.2,  "Proposed  Schedules 
for  Construction,  Receipt,  and 
Emplacement  of  Waste,"  Review 
Method  1 ,  and  Acceptance  Criterion  1 , 
of  the  draft  Yucca  Mountain  Review 
Plan,  should  explicitly  mention  quality 
assurance  compliance,  since  state-of- 
the-art  quality  assurance  begins  with 
preliminary  scheduling  and  includes 


impacts  on  schedules,  work 
interdependence,  and  work  flow, 
particularly  during  construction.  The 
commenter  also  suggested  four  specific 
changes  to  this  section  of  the  Yucca 
Mountain  Review  Plan  that  would 
incorporate  quality  assurance 
requirements. 

Response.  The  quality  assurance 
requirements  in  10  CFR  part  63  apply  to 
aspects  of  repository  construction, 
operation,  or  closure  that  are  important 
to  safety  or  to  waste  isolation.  While 
quality  assurance  is  an  integral  part  of 
almost  all  aspects  of  a  licensing  review 
for  a  high-level  waste  repository,  the 
Yucca  Mountain  Review  Plan  includes 
a  single  section  on  quality  assurance, 
which  will  be  applied  to  each  of  the 
other  review  activities. 

To  clarify  the  importance  of  quality 
assurance,  the  Yucca  Mountain  Review 
Plan  integrates  quality  assurance  into 
the  entire  licensing  review  by  using  the 
review  methods  and  acceptance  criteria 
in  the  "Quality  Assurance  Program" 
section  of  the  Yucca  Mountain  Review 
Plan  and  applying  them  to  reviews 
conducted  for  other  Yucca  Mountain 
Review  Plan  sections. 

No  changes  to  the  Yucca  Mountain 
Review  Plan  were  made  as  a  result  of 
this  comment. 

Issue  3:  Should  the  distinction 
between  a  licensing  review  and 
inspection  activities  be  specifically 
addressed  in  each  section  of  the  Yucca 
Mountain  Review  Plan? 

Comment.  One  commenter  stated  that 
the  distinction  between  licensing  review 
and  inspection  activities  should  be 
highlighted  in  each  section  of  the  Yucca 
Mountain  Review  Plan. 

Another  commenter  suggested  that 
NRC  staff  conduct  a  comprehensive 
review  of  the  plan  to  ensure  that  the 
level  of  detail  being  specified  is 
appropriate  for  a  licensing  review, 
rather  than  an  inspection  review.  The 
commenter  also  suggested  that  Figure 
1.1  in  the  plan  be  clarified  for  this 
purpose  and  that  the  "Introduction"  to 
the  Yucca  Mountain  Review  Plan  be 
revised  to  more  explicitly  outline  this 
principle. 

Response.  It  is  not  necessary  to  draw 
a  distinction  between  licensing  review 
and  inspection  in  each  section  of  the 
Yucca  Mountain  Review  Plan  in  that  it 
would  substantially  lengthen  the  review 
plan  without  adding  significant  benefit 
or  clarity  to  the  licensing  review.  This 
approach  would  also  be  inconsistent 
with  other  agency  review  plans. 

As  part  of  NRC's  inspection  program 
for  a  high-level  waste  repository  at 
Yucca  Mountain,  NRC  staff  would 
prepare  an  Inspection  Manual 
inspection  procedures  and  would  train 


additional  inspectors.  Inspection  would 
thus  be  addressed  separately. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  as  a  result 
of  this  comment. 

Issue  4:  Is  the  Yucca  Mountain 
Review  Plan  excessively  redundant  and 
difficult  to  understand? 

Comment.  One  commenter  stated  that 
although  the  Yucca  Mountain  Review 
Plan  meets  the  purpose  for  which  it  was 
written  and  explains  the  bases  for 
activities  and  roles  of  various  entities,  it 
is  repetitive  particularly  with  respect  to 
"Areas  of  Review,"  "Review  Methods," 
"Acceptance  Criteria,"  "Evaluation 
Findings,"  and  "References."  The 
conunenter  noted  that  such  headings, 
along  with  common  verbiage,  is 
repeated  for  topics,  which  are  separately 
discussed  for  both  preclosure  and 
postclosure  safety  reviews.  Although  the 
commenter  indicated  that  this  approach 
may  support  the  uniformity  of  the  NRC 
review,  it  makes  the  document  quite 
long.  The  commenter  suggested  that  a 
table  could  be  used  as  an  abbreviated 
form  of  what  currently  appears  as 
narrative  under  the  headings  (e.g., 
"Acceptance  Criteria,"  "Evaluation 
Findings,"  etc.)  for  each  of  the  topics 
involved  and  for  each  major  section  of 
the  review  plan. 

Response.  The  Yucca  Mountain 
Review  Plan  is  lengthy  and  somewhat 
redundant.  The  structiu-e  and  format  of 
the  review  plan,  however,  is  intended  to 
guide  NRC  staff  reviewers  from  various  - 
disciplines  to  perform  an  efficient  and 
complete  review  in  discrete  areas  and 
provide  the  relevant  information  in  each 
section.  The  structure  of  the  Yucca 
Mountain  Review  Plan  is  also  consistent 
with  other  NRC  review  plans. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  ih  response  to 
this  comment. 

Issue  5:  Should  the  Yucca  Mountain 
Review  Plan  include  an  example  of  how 
a  review  would  be  completed  and  the 
results  documented? 

Comment.  One  commenter  noted  that 
the  Yucca  Mountain  Review  Plan 
sections  dealing  with  postclosure  issues 
reflect  the  risk  perspectives  of  10  CFR 
part  63  appropriately,  but  cautioned  that 
implementation  of  the  Yucca  Mountain 
Review  Plan  will  determine  whether  a 
risk  perspective  is  followed.  The 
commenter  noted  that  the  review  plan 
identifies  the  need  to  maintain 
flexibility  in  review  guidelines  at  the 
expense  of  specificity  and  acceptance 
criteria  contain  guidance  to  NRC  staff 
for  evaluating  such  aspects  as:  (1) 
Whether  sufficient  data  are  available  to 
adequately  define  relevant  parameters 
and  conceptual  models;  (2)  whether 
models  use  parameter  values,  assumed 


45108 


Federal  Register /Vol.  68,  No.  147  /  Thursday,  July  31,  2003 /Notices 


ranges,  probability  distributions,  and 
bounding  assu^nptions  that  are 
technically  defensible;  and  (3)  whether 
the  technical  I  ases  for  the  parameter 
values  are  con  iistent  with  data  from  the 
Yucca  Mounta  in  region.  The  commenter 
argued  that  thi  critical  issue  will  be 
how  items  sucn  as  data  sufficiency  and 
model  adequacy  are  determined  and 
suggested  adding  an  appendix  to  the 
Yucca  Mountain  Review  Plan,  which 
provides  an  abbreviated  illustration  of  a 
review  of  a  sp«  cific  issue.  This  might  be 
achieved  usinj  one  of  the  integrated 
subissues,  witl  specific  reference  to  the 
prelicensing  agreements  between  NRC 
staff  and  DOE  staff  as  to  how  questions 
about  sufficieiicy  and  adequacy  would 
be  addressed  i  ji  the  review  process.  The 
commenter  noted  that  such  an  example 
might  be  very  iseful.  In  providing  such 
an  example,  N  IC  staff  could  clarify 
what  might  lea  d  to  a  conclusion  that  the 
license  application  was  inadequate. 
Response.  A  i  example  of  a  review 
and  the  dociur  entation  of  the  results 
would  be  help  ul  to  users  of  the  Yucca 
Mountain  Review  Plan.  One  has  been 
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In  response  to  this  comment,  the 
glossary  has  been  revised  to  add  terms 
that  would  be  useful  to  a  general  reader. 

9.5     Use  of  a  Risk-Informed, 
Performance-Based  Yucca  Mountain 
Review  Plan 

Issue  1 :  Is  the  Yucca  Mountain 
Review  Plan  sufficiently  risk-informed, 
and  performance-based? 

Comment.  One  commenter  noted  the 
NRC  commitment  to  conduct  a  risk- 
informed,  performance-based  licensing 
review  for  a  potential  high-level  waste 
repository  at  Yucca  Mountain.  However, 
the  commenter  stated  that  the 
application  of  risk-informed, 
performance-based  principles  in  the 
Yucca  Mountain  Review  Plan  was 
uneven.  The  commenter  cited  examples 
from  the  "Introduction"  (now  Appendix 
A)  to  the  Yucca  Mountain  Review  Plan 
that  indicated  risk-informed, 
performance-based  principles  were 
applied  only  where  there  was  some 
reason  to  do  so.  The  commenter  argued 
that  application  of  such  principles 
should  be  a  fundamental  part  of  all  NRC 
review  activities.  The  commenter  cited 
several  specific  examples  from  the 
Introduction  to  make  the  point  that  risk- 
informed,  performance-based  principles 
were  unevenly  applied  in  the  Yucca 
Mountain  Review  Plan. 

In  addition,  the  commenter  defined 
three  items  needed  to  consistently  apply 
risk-informed,  performance-based 
principles  in  the  Yucca  Mountain 
Review  Plan:  (i)  Recognition  that  DOE 
has  the  latitwde  to  make  risk-informed, 
performance-based  judgments  as  to 
what  should  be  included  in  a  license 
application  and  that  NRC  will 
determine  whether  it  agrees  with  these 
judgments;  (ii)  revision  of  sections  of 
the  Yucca  Mountain  Review  Plan  that 
contain  an  excessive  level  of  detail, 
particularly  those  sections  dealing  with 
repository  design  and  Commission 
assumptions  about  the  relative 
importance  of  specific  features,  events, 
and  processes;  and  (iii)  recognition  that 
risk-informed ,  performance-based 
principles  are  especially  important  in  a 
step-wise  licensing  process. 

In  support  of  these  arguments,  that 
commenter  stated  that  consistent 
application  of  risk-informed, 
performance-based  licensing  principles 
would  allow  flexibility  and  would 
encourage  the  learning  and 
development  that  would  occur  over  a 
repository  lifetime,  thereby  improving 
the  protection  of  health  and  safety. 

Finally,  the  commenter  identified 
specific  locations  in  the  draft  Yucca 
Mountain  Review  Plan  that  are 
inconsistent  with  risk-informed, 
performance-based  principles;  contain 


an  excessive  level  of  deteul  or 
prescription;  or  preclude  necessary 
licensee  flexibility.  These  locations  are 
summarized  here. 

(1)  Section  3,  "Review  Plan  for 
General  Information,"  is,  in  general, 
overly  detailed  and  prescriptive. 

(2)  Section  3  does  not  adequately 
recognize  that,  at  the  construction 
authorization  stage,  information  in  some 
areas  may  not  be  as  highly  developed  as 
in  others. 

(3)  Section  4.2.1.3,  "Model 
Abstraction,"  could  be  significantly 
streamlined.  Rather  than  redimdantly 
repeating  the  five  generic  Acceptance 
Criteria  and  related  guidance,  this 
material  could  be  stated  once  and  then 
applied  to  each  of  the  14  model 
abstractions.  (This  comment  was  made 
by  another  commenter  on  the  review 
plan  as  well).  The  conunenter  stated 
that  making  this  change  would  require 
a  rewrite  of  the  entire  section,  resulting 
in  approximately  10  pages,  rather  than 
109  pages,  which  could  be  applied  with 
improved  consistency  and  flexibility. 

(4)  Section  4.4,  "Performance 
Confirmation  Program,"  is  inconsistent 
with  the  risk-informed,  performance- 
based  nature  of  10  CFR  Part  63,  would 
be  impractical  to  implement,  and 
contradicts  what  has  been  learned  about 
total  system  performance  assessment 
and  subsystem  performance 
requirements  by  placing  detailed 
stipulations  on  the  specific  scientific 
and  technical  measures  that  must  be 
taken  to  meet  the  already  stated 
expectations  of  the  "Performance 
Confirmation  Program."  (Responses  to 
comments  received  on  Section  4.4  of  the 
draft  Yucca  Mountain  Review  Plan  are 
consolidated  in  Section  7  of  this 
comment  response  document). 

(5)  Section  4.5.1,  "Quality 
Assurance,"  is  too  restrictive, 
inconsistent  with  other  NRC  criteria  for 
Quality  Assurance  Program 
Descriptions,  and  will  necessitate 
continual  implementation  of  the  Quality 
Assurance  Program  Description  change 
process.  (Responses  to  comments 
received  on  Section  4.5.1  of  the  draft 
Yucca  Mountain  Review  Plan  are 
consolidated  in  Section  8  of  this 
comment  response  document.) 

One  commenter  suggested  that  "risk- 
informed,"  and  "performance-based"  be 
specifically  defined  in  the  Yucca 
Mountain  Review  Plan. 

Response.  Changes  have  been  made 
throughout  the  Yucca  Mountain  Revipw 
Plan  to  address  these  and  other 
comments.  For  example,  the  review 
plan  explains  that  DOE  may  make  risk- 
informed,  performance-based  judgments 
as  to  what  should  be  included  in  a 
license  application,  and  NRC  has  to 
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assess  these  judgments.  NRC  staff  has 
revised  sections  of  the  Yucca  Mountain 
Review  Plan  that  contain  an  excessive 
level  of  detail,  particularly  those 
sections  dealing  with  repository  design 
and  NRC  assumptions  about  the  relative 
importance  of  specific  features,  events, 
and  processes.  The  Yucca  Mountain 
Review  Plan  recognizes  that  risk- 
informed,  performance-based  principles 
are  especially  important  iii  a  step-wise 
licensing  process. 

Some  specific  comments,  however, 
were  not  incorporated. 

Regulations  at  10  CFR  part  63  were 
specifically  written  to  implement  a  risk- 
informed,  performance-based  approach 
to  licensing.  Quantitative  performance 
measures  for  the  repository  are  found  in 
the  radiation  health  and  protection 
standards  that  are  implemented  in  10 
CFR  part  63.  In  addition,  10  CFR  part  63 
specifies  use  of  multiple  barriers, 
performance  confirmation,  and  other 
requirements  in  demonstrating 
performance.  There  are  some 
techniques,  programs,  and  guidance  for 
regulating  the  use  of  radioactive 
material,  however,  that  have  proven  to 
be  efficient  and  effective  for  a  wide 
range  of  licensees  and  that  were  adopted 
in  10  CFR  part  63.  Among  these  areas 
are  operational  health  physics,  material 
control  and  accountability,  and 
emergency  preparedness.  For  these 
reasons,  the  Yucca  Mountain  Review 
Plan  does  not  reflect  major  changes  in 
the  way  these  programs  would  be 
implemented  at  other  facilities  regulated 
by  NRC. 

An  applicant  may  propose  approaches 
to  areas  such  as  operational  health 
physics,  physical  protection,  material 
control  and  accountability,  and 
emergency  preparedness  that  depart 
from  those  outlined  in  the  guidance  of 
the  Yucca  Mountain  Review  Plan.  If 
DOE  otherwise  demonstrates  it  satisfies 
regulator}'  requirements,  that  is,  that  the 
public  health  and  safety,  as  well  as  the 
environment,  would  be  protected.  NRC 
staff  would  find  those  approaches 
acceptable. 

Section  4.2.1.3,  "Model  Abstraction," 
of  the  draft  Yucca  Mountain  Review 
Plan  is  lengthy  and  somewhat 
redundant,  but  was  structured  to  best 
reflect  how  NRC  staff  would  conduct  its 
licensing  review.  Each  of  the  14  model 
abstractions  has  its  unique  technical 
and  regulatory  issues.  Although  the  five 
generic  acceptance  criteria  are 
applicable  to  each  of  the  model 
abstraction  reviews,  for  the  convenience 
of  the  reviewer,  the  review  procedures 
and  acceptance  criteria  are  listed 
separately  for  each  model  abstraction. 
Accordingly,  the  multidisciplinary  team 
that  conducts  each  model  abstraction 


review  will  be  able  to  use  a  separate 
section  of  the  review  plan. 

In  summar\',  changes  have  been  made 
throughout  the  Yucca  Mountain  Review 
Plan  to  more  effectively  implement  a 
risk-informed,  performance-based 
licensing  review,  but  brevity  has  not 
been  the  primarj'  goal. 

Issue  2:  To  what  extent  should  NRC 
staff  rely  on  the  applicant  in  developing 
risk  insights? 

Comment.  One  commenter  noted  that 
findings  of  compliance  or 
noncompliance  will  need  to  be 
substantiated,  suggesting  that  NRC  staff 
performs  a  detailed  review  or  a 
simplified  review  of  a  particular  feature 
will  be  decided  by  how  important 
DOE's  safety  analysis  considers  the 
feature  to  be  to  the  overall  repository 
performance.  On  the  other  hand,  the 
Yucca  Mountain  Review  Plan  contains 
language  that  suggests  that  the  scope  of  * 
the  review  will  be  determined  in  part  by 
what  DOE  deems  important,  but  also  in 
part  by  risk  insights  developed  by  NRC 
staff  from  using  its  own  knowledge  of 
the  site  and  its  own  analyses  of 
performance  assessment  models.  The 
commenter  strongly  favored  the  latter 
approach. 

The  commenter  urged  NRC  staff  not  to 
be  guided  solely  by  the  applicant  on  the 
depth  of  the  review  of  an  application 
and  to  continue  to  build  agency  insights 
about  important  contributors  to  risk  at 
the  proposed  repository. 

Response.  One  purpose  of  the  Yucca 
Mountain  Review  Plan  is  to  provide 
guidance  to  NRC  staff  on  how  to 
conduct  a  risk-informed,  performance- 
based  licensing  review  for  a  potential 
high-level  waste  repository  at  Yucca 
Mountain.  The  review  plan,  as  revised, 
clarifies  that  the  risk-informed, 
performance-based  review,  is  not 
dictated  solely  by  DOE. 

Issue  3:  How  will  risk-informed, 
performance-based  principles  be 
applied  in  a  Yucca  Mountain  licensing 
review? 

Comment.  Several  comments 
addressed  the  use  of  risk  insights,  to 
focus  the  review  on  those  areas  most 
important  to  repository  performance. 
One  commenter  asked  how  NRC  would 
decide  which  areas  are  most  important 
to  repository  performance,  and  how  the 
extent  of  the  review  of  a  given  portion 
of  the  license  application  would  be 
determined. 

One  commenter  noted  that  Section 
4.2.1.2.2,  "Identification  of  Events  with 
Probabilities  Greater  Than  10  -  «  Per 
Year,"  of  the  draft  Yucca  Mountain 
Review  Plan  does  not  mention  the  risk- 
informed,  performance-based  review 
approach,  and  suggested  that  this 
section  should  be  combined  with 


Section  4.2.1.2.1.  "Scenario  Analysis," 
of  the  draft  Yucca  Mountain  Review 
Plan. 

Another  commenter  asked  whether 
NRC  staff  was  aware  that  DOE's  results 
were  being  probability  weighted. 

Response.  Practical  experience  in 
conducting  iterative  performance 
assessments  for  the  Yucca  Mountain  site 
has  provided  NRC  staff  with  valuable 
insight  regarding  areas  that  are  most 
likely  to  be  important  to  health  and 
safety.  Until  DOE  submits  a  license 
application,  however,  it  is  premature  to 
identify  those  areas  of  the  postclosure 
performance  assessment  that  would 
require  the  most  detailed  review.  The 
review  of  DOE's  scenario  analysis  and 
event  probability  described  in  Section 
4.2.1.2  of  the  draft  Yucca  Mountain 
Review  Plan  would  provide  an  initial 
foundation  for  focusing  on  credible 
events  affecting  repository  performance. 
The  review  methods  and  acceptance 
criteria  in  Section  4.2.1.3,  "Model 
Abstraction,"  of  the  draft  Yucca 
Mountain  Review  Plan  provide  a 
mechanism  for  evaluating  the  different 
sections  of  DOE's  postclosure 
performance  assessment.  NRC  staff 
would  focus  its  review  accordinglv 
based  on  information  in  the  DOE 
application  and  the  areas  that  are  most 
important  to  health  and  safety. 

The  concept  of  a  risk-informed, 
performance-based  review  has  been 
reiterated  in  this  section  and  the  text 
has  been  modified  to  clarifv'  that 
establishing  a  probability  range  is  an 
aspect  of  a  risk-informed  approach. 

Section  4.2.1.2.2  has  not  been 
combined  with  Section  4.2.1.2.1. 
Section  4.2.1.2.2  addresses  the  specific 
requirements  of  10  CFR  63.114(a)(4). 
and  Section  4.2.1.2.1  addresses  the 
specific  requirements  of  1 0  CFR 
63.114(a)(5)  and  (6). 

NRC  staff  review  will  determine 
whether  probability  weighting  of  results 
is  mathematically  and  technically  used 
appropriately  in  the  license  application. 

Section  4.2.1.2.2  of  the  Yucca 
Mountain  Review  Plan  has  been 
clarified  and  modified  in  response  to 
this  comment. 

9. 6    Use  of  Guidance  and  Experience 
From  Regulating  Other  Nuclear 
Facilities 

Issue:  To  what  extent  should  NRC  rely 
on  guidance  and  experience  from 
regulating  other  nuclear  facilities  when 
evaluating  a  license  application  for  a 
potential  high-level  waste  repository  at 
Yucca  Mountain? 

Comment.  One  commenter  expressed 
concern  that,  because  10  CFR  part  63 
does  not  have  performance  objectives 
for  administrative  and  programmatic 
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diagrams  how  the  Yucca  Mountain 
Review  Plan  would  be  used  would  help 
identify  linkages  among  plan  sections. 
The  commenter  argued  that  an  activity 
network  diagram  would  also  help 
communicate  the  completeness  of  the 
Yucca  Mountain  Review-Plan  and  make 
the  report  more  understandable  to 
stakeholders. 

Another  commenter  suggested  that  an 
appendix  that  referenced  requirements 
from  10  CFR  part  63  to  the  Yucca 
Mountain  Review  Plan  would  be  useful. 

Response.  Graphics  could  be  useful  in 
promoting  understanding  of  the  Yucca 
Mountain  Review  Plan,  and  two  have 
been  added.  One  depicts  the  steps  of  the 
licensing  process,  and  one  describes 
how  review  of  a  license  application 
section  would  be  conducted  using  the 
Yucca  Mountain  Review  Plan. 
Accompanying  text  in  the  review  plan 
explains  the  graphics. 

An  appendix  that  cross-references 
requirements  from  10  CFR  part  63  to  the 
Yucca  Mountain  Review  Plan  was  not 
included  because  the  related  regulatory 
requirements  are  already  identified  in 
the  evaluation  findings  portion  of  each 
review  plan  section. 

Changes  to  address  aspects  of  these 
comments  were  added  to  the  new 
Appendix  A  (Licensing  Review  and  the 
Yucca  Mountain  Review  Plan)  of  the 
review  plan. 

9.8     Completeness  of  the  Yucca 
Mountain  Review  Plan 

Issue:  Is  the  scope  of  the  Yucca 
Mountain  Review  Plan  adequate  to 
evaluate  the  health  and  safety  of  a 
potential  high-level  waste  repository  at 
Yucca  Mountain? 

Comment.  Several  commenters  had 
concerns  regarding  the  adequacy  of  the 
scope  of  the  Yucca  Mountain  Review 
Plan.  The  concerns  included  omission 
of  potentially  significant  features, 
events,  and  processes;  the  nature  of 
information  that  would  be  reviewed 
using  the  Review  Plan  for  General 
Information;  requirements  for  the  size  of 
restricted  areas:  the  adequacy  of  the 
scope  of  a  preclosure  safety  analysis; 
specificity  of  required  design 
information;  and  the  possibility  that 
acceptance  criteria  were  too  lenient  and 
subjective. 

Response.  The  scope  of  the  Yucca 
Mountain  Review  Plan  is  adequate  and 
allows  flexibility  to  evaluate  whatever 
methods  DOE  might  choose  to 
demonstrate  compliance. 

The  purpose  oi  the  "Review  Plan  for 
General  Information"  section  of  the 
Yucca  Mountain  Review  Plan  is  to 
ensure  that  the  requirements  of  10  CFR 
63.21(b)  have  been  met.  The  General 
Information  section  of  a  license 


application  should  provide  a  general 
understanding  of  the  engineering  design 
concept  for  the  repository  and  of  the 
aspects  of  the  Yucca  Mountain  site  and 
its  environs  that  influence  repository 
design  and  performance.  Information 
provided  by  DOE  in  response  to  the 
requirements  of  10  CFR  63.21(b)  for  the 
General  Information  section  should  be 
at  the  level  of  an  executive  summary 
and  is  not  expected  to  be  detailed.  The 
level  of  detail  requested  for  the  site 
characterization  description  in  the 
General  Information  section  of  the 
Yucca  Mountain  Review  Plan  has  been 
substantially  reduced.  Detailed 
information  would  be  evaluated  with 
respect  to  its  importance  to  health  and 
safety  in  sections  that  address  review  of 
DOE's  Safety  Analysis  Report. 

The  probability  and  consequences  of 
features,  events,  and  processes  would  be 
subjected  to  a  detailed  review  using 
review  methods  and  acceptance  criteria 
in  the  section  of  the  Yucca  Mountain 
Review  Plan  that  examines  Repository 
Safety  After  Permanent  Closure. 

There  is  no  regulatory  requirement 
mandating  the  size  of  restricted  areas. 
However,  general  practice  is  that  these 
areas  are  as  small  as  operationally 
feasible  to  facilitate  monitoring  and 
control.  A  DOE  physical  protection  plan 
would  have  maps  and  diagrams 
associated  with  physical  protection 
methods  and  procedures  inside 
restricted  areas  as  required  by  10  CFR 
73.51. 

The  Yucca  Mountain  Review  Plan 
identifies  the  methods  and  criteria  NRC 
staff  would  use  to  determine  regulatory 
compliance.  The  review  methods  and 
acceptance  criteria  in  the  Yucca 
Mountain  Review  Plan  are  flexible 
rather  than  prescriptive  because:  (i)  NRC 
regulations  at  10  CFR  part  63  are  risk- 
informed  and  performance-based,  (ii) 
prescriptive  review  methods  and 
acceptance  criteria  could  foreclose  the 
license  applicant  from  using  the  most 
effective  approaches  to  regulatory 
compliance,  and  (iii)  DOE  has  not  yet 
presented  a  preclosure  safety  analysis. 

The  Yucca  Mountain  Review  Plan  has 
been  modified  throughout,  as 
appropriate,  to  clarify  the  scope  of  the 
risk-informsd,  performance-based 
review  methods  and  acceptance  criteria. 

10     Selected  Topics 

10.1     Consistency  With  Regulations 

Issue  1:  Should  the  terminology  in  the 
Yucca  Mountain  Review  Plan  be  made 
more  consistent  with  regulations  and  be 
used  in  a  more  consistent  manner? 

Comment.  Several  commenters  stated 
that  the  draft  Yucca  Mountain  Review 
Plan  uses  terms  that  are  inaccurate  or 
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are  inconsistent  with  the  applicable 
regulations.  The  commenters 
recommended  that  the  Yucca  Mountain 
Review  Plan  be  revised  to  more  closely 
reflect  the  applicable  regulations  to 
minimize  questions  of  interpretation. 
The  commenters  also  suggested  that  the 
Yucca  Mountain  Review  Plan  directly 
reference  appropriate  regulations  rather 
than  paraphrasing  them. 

For  example,  the  term  "safety  case"  is 
used  throughout  the  draft  Yucca 
Mountain  Review  Plan,  but  is  not 
defined  either  within  the  review  plan  or 
in  10  CFR  part  63.  One  commenter 
stated  that  this  term  generally  addresses 
more  than  a  compliance  demonstration, 
and  confusion  about  its  use  may 
adversely  affect  both  preparation  and 
review  of  an  application. 

Commenters  noted  that  terms  used  in 
the  draft  Yucca  Mountain  Review  Plan 
were  confused  with  common  industry 
terras.  For  example,  the  terms 
"technical  specifications"  and  "license 
specifications"  are  erroneously  used 
interchangeably.  "License 
specifications"  is  used  and  defined  in 
10  CFR  part  63  and  its  use  in  the  Yucca 
Mountain  Review  Plan  should  be 
consistent  with  this  definition.  Also,  the 
term  "license  conditions"  is  used 
interchangeably  with  the  term  "license 
specifications."  In  10  CFR  63.43,  hcense 
specification  is  defined  in  terms  of 
license  condition,  but  the  Yucca 
Mountain  Review  Plan  does  not  provide 
sufficient  distinction  between  the  two 
terms. 

One  commenter  recommended 
replacing  the  term  "performance-based" 
with  "experimental"  due  to  the  lack  of 
experience  in  storage  for  thousands  of 
years.  The  commenter  noted  that  use  of 
the  phrases  "risk-informed"  and 
"performance-based"  was  problematic 
because  risk  should  mean  probability 
times  consequence,  but  this  was  not 
apparent  in  the  Yucca  Mountain  Review 
Plan.  The  commenter  further  noted  that 
the  phrase  "risk-informed,  performance- 
based,"  as  applied  over  a  period  of 
thousands  or  millions  of  years  require  a 
workable  definition. 

Two  commenters  expressed  concern 
with  the  discussion  of  "open  items"  or 
"confirmatory  items"  that  might  result 
from  the  licensing  review.  One  argued 
that  these  items  could  be  used  to 
inappropriately  accommodate  licensing 
deficiencies  and  asked  for  assurance 
that  such  action  would  be  prevented. 

Another  commeilter  requested  that 
the  term  "important  to  performance"  be 
defined  consistent  with  10  CFR  part  63 
and  that  the  terms  "important  to  safety" 
and  "important  to  waste  isolation"  be 
included  in  the  Yucca  Mountain  Review 
Plan  glossary. 


The  commenters  included  a  number 
of  additional  suggestions  for  improving 
Yucca  Mountain  Review  Plan 
consistency  and  the  effectiveness  of  the 
glossary. 

Response.  Terminology  should  be 
used  consistently  throughout  the  Yucca 
Mountain  Review  Plan  and  should  be 
consistent  with  regulations.  Revisions 
were  made  to  the  Yucca  Mountain 
Review  Plan,  as  appropriate,  to  address 
terminology  concerns  raised  by 
commenters. 

The  term  "safety  case"  has  been 
removed  from  the  Yucca  Mountain 
Review  Plan  and,  generally,  has  been 
replaced  with  the  term  "license 
application."  This  change  is  more 
consistent  with  language  in  10  CFR  part 
63;  however,  the  removal  of  the  term 
"safety  case"  should  not  be  viewed  as 
a  lessening  of  an  emphasis  on  health 
and  safety  for  the  repository. 

Discussion  and  use  of  the  terms 
"technical  specifications,"  "license 
specifications,"  and  "license 
conditions"  have  been  clarified 
throughout  the  Yucca  Mountain  Review 
Plan  to  be  consistent  with  10  CFR  63.42 
and  62.43.  License  conditions  include 
license  specifications  that  are  derived 
from  analyses  and  evaluations  included 
in  the  application. 

In  developing  10  CFR  part  63  and  the 
Yucca  Mountain  Review  Plan,  NRC  staff 
sought  to  establish  a  coherent  body  of 
risk-informed,  performance-based 
criteria  for  Yucca  Mountain  that  is 
compatible  with  the  Conunission's 
overall  philosophy  of  risk-informed, 
performance-based  regulations.  ("Use  of 
Probabilistic  Risk  Assessment  Methods 
in  Nuclear  Regulatory  Activities — Final 
Policy  Statement"  (60  FR  42622,  August 
16,  1995).]  Stated  succinctly,  risk- 
informed,  performance-based  regulation 
is  an  approach  in  which  risk  insights, 
engineering  analysis  and  judgment  (e.g., 
defense  in  depth),  and  performance 
history  are  used  to:  (i)  Focus  attention 
on  the  most  important  activities;  (ii) 
establish  objective  criteria  for  evaluating 
performance;  (iii)  develop  measurable  or 
calculable  parameters  for  monitoring 
system  and  licensee  performance;  (iv) 
provide  flexibility  to  determine  how  to 
meet  the  established  performance 
criteria  in  a  way  that  will  encourage  and 
reward  improved  outcomes;  and  (v) 
focus  on  the  results  as  the  primary  basis 
for  regulatory  decision-making. 

NRC  defines  risk  as  probability  times 
consequence.  Further,  10  CFR  part  63 
establishes  the  regulatory  period  of 
interest  for  a  Yucca  Mountain  repository 
at  10,000  years,  consistent  with  the 
Nuclear  Waste  Policy  Act. 

With  respect  to  the  concerns  about 
possible  misuse  of  "open"  and 


"confirmatory"  items,  NRC  will  review 
the  application  to  determine  whether 
the  requisite  regulatory  showing  has 
been  made  and  impose  conditions,  as 
necessary  to  address  confirmatory  items. 
"Open"  items  that  relate  to  information 
required  for  regulatory  findings  must  be 
addressed  by  DOE  during  the  review. 

The  term  "important  to  performance" 
has  been  replaced  with  "important  to 
safety"  or  "important  to  waste 
isolation,"  as  appropriate,  consistent 
with  10  CFR  part  63. 

These  and  other  changes  were  made 
throughout  the  Yucca  Mountain  Review 
Plan  to  clarify  the  guidance  and  provide 
consistency  with  regulatory 
requirements. 

Issue  2:  Is  the  Yucca  Mountain 
repository  program  being  conducted 
consistent  with  legal  requirements? 

Comment.  One  commenter  stated  that 
the  Yucca  Mountain  Review  Plan 
violates  a  number  of  legislative 
mandates.  Federal  laws,  an  executive 
order.  State  and  local  constitutions,  and 
an  international  treaty.  Such  documents 
include:  The  Nuclear  Waste  Policy  Act; 
the  National  Environmental  Policy  Act; 
the  Federal  Administrative  Procedures 
Act;  the  Safe  Drinking  Water  Act;  the 
Federal  Facilities  Management  Act; 
Executive  Order  12898  ("Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population");  the  Ruby 
Valley  Treaty  of  1863;  and  regulations 
related  to  uncompensated  takings. 

Response.  The  Yucca  Mountain 
Review  Plan  is  a  guidance  document 
that  sets  forth  an  approach  for  NRC  staff 
to  determine  whether  the  regulatory 
requirements  of  10  CFR  part  63  have 
been  met.  The  regulations  at  10  CFR 
part  63  were  adopted  in  accordance 
with  the  laws  of  the  United  States.  Any 
challenges  to  those  regulations  should 
be  raised  in  the  appropriate  forum  and 
are  not  appropriate  for  conunent  here. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  as  a  result 
of  this  comment. 

10.2    Nature  of  Wastes  To  Be  Disposed 
of  in  a  High-level  Waste  Repository 

Issue:  What  types  of  radioactive 
wastes  may  be  emplaced  in  a  repository 
for  high-level  radioactive  waste  at  Yucca 
Mountain? 

Comment.  One  commenter  asked 
several  questions  regarding  the  types 
and  forms  of  waste  that  would  be 
eligible  for  disposal  in  a  repository  for 
high-level  radioactive  waste  at  Yucca 
Mountain,  Nevada.  The  questions 
included:  (i)  Whether  liquid  wastes 
could  be  interred;  (ii)  whether  low-level 
or  intermediate-level  wastes  could  be 
interred;  (iii)  whether  contaminated 
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Mountain  that  is  based  on  the  regulatory 
requirements  in  10  CFR  part  63,  and 
that  uses  the  review  methods  and 
acceptance  criteria  in  the  Yucca 
Mountain  Review  Plan,  would  protect 
health  and  safety. 

The  commenter  referred  to  a 
dictionary  definition  of  safety  as 
meaning  free  from  danger  and  involving 
no  risk.  The  commenter  contended  that 
this  is  the  public  interpretation  of 
safety,  and  that  agencies  of  the  Federal 
government  use  different  definitions 
since  the  Yucca  Mountain  Review  Plan 
glossary  does  not  define  safety.  The 
commenter  assumed  that  the  dictionary 
definition  applies. 

The  commenter  further  noted  that, 
when  Yucca  Mountain  was  selected  as 
the  sole  site  for  characterization  as  a 
geologic  repository,  officials  of  DOE 
promised  not  to  build  the  site  if  it  was 
unsafe.  The  commenter  stated  that  DOE 
often  referred  citizens  to  site  suitability 
guidelines  that  included  qualifying  and 
disqualifying  conditions.  Also,  NRC 
regulations  included  sub-system 
requirements  that  would  ensure  the  site 
could  be  licensed  only  if  safety  could  be 
assured.  The  commenter  noted  that 
these  regulatory  provisions  have  been 
eliminated  and  that  a  safety  decision 
would  now  be  based  on  the  results  of 
performance  assessment.  The 
commenter  also  stated  that  DOE  has 
redefined  safe  in  terms  of  satisfying 
regulations. 

Response.  A  decision  on  whether  to 
authorize  construction  of  a  high-level 
waste  repository  at  Yucca  Mountain  will 
be  based  on  whether  DOE  demonstrates 
it  has  satisfied  applicable  regulatory 
requirements.  The  standards  for 
issuance  of  a  construction  authorization, 
for  example,  include  a  determination 
that  (1)  There  is  reasonable  assurance 
that  the  types  and  amounts  of 
radioactive  materials  described  in  the 
application  can  be  received  in  the 
repository  without  unreasonable  risk  to 
public  health  and  safety  and  (2)  there  is 
reasonable  expectation  that  materials 
can  be  disposed  of  without 
unreasonable  risk  to  public  health  and 
safety. 

Among  the  requirements  that  must  be 
met  are  the  preclosure  and  postclosure 
performance  objectives  that  are  defined 
in  NRC  regulations  at  10  CFR  part  63. 
Simply  stated,  these  performance 
objectives  are  quantitative  radiation 
exposure  limits.  The  Commission 
addressed  the  adequacy  of  performance 
assessment  for  evaluating  compliance  in 
its  "Statement  of  Considerations"  for  10 
CFR  part  63  (66  FR  55746-55747, 
November  2,  2001)  as  follows. 


Although  repository  postclosure 
performance  is  evaluated  with  respect  to  a 
single  performance  measure  for  individual 
protection,  the  NRC  considers  a  broad  range 
of  information  in  arriving  at  a  licensing 
decision.  In  the  case  of  the  proposed 
repository  at  Yucca  Mountain,  Part  63 
contains  a  number  of  requirements  (e.g., 
qualitative  requirements  for  data  and  other 
information,  the  consideration  and  treatment 
of  uncertainties,  the  demonstration  of 
multiple  barriers,  performance  confirmation 
program,  and  QA  program)  designed  to 
increase  confidence  that  the  postclosure 
performance  objective  is  satisfied.  The 
Commission  will  rely  on  the  performance 
assessment  as  well  as  DOE's  compliance  with 
these  other  requirements  in  making  a 
decision,  if  DOE  submits  a  license 
application  for  disposal  of  HLW  at  Yucca 
Mountain.  The  Commission  believes  the 
approach  for  performance  assessment  in  the 
proposed  rule  is  appropriate  and  it  is 
retained  in  the  final  rule.  However, 
requirements  for  QA,  multiple  barriers,  and 
performance  confirmation  have  been  revised 
to  clarify  the  Commission's  intent  for  these 
requirements  •   *   * 

The  Commission  believes  that  there  have 
been  significant  advances  in.  and  experience 
with,  risk  assessment  in  the  past  20  years  (see 
Commission's  white  paper  on  Risk-Informed 
and  Performance-Based  Regulation,  March 
1999).  The  Commission  continues  to  believe 
that  a  performance  assessment,  developed 
with  sufficient  credibility,  is  the  best  means 
to  provide  useful  information  to  the 
Commission  for  making  an  informed, 
reasonable  licensing  decision.  The 
Commission  recognizes,  however,  the 
uncertainties  inherent  in  evaluating  a  first-of- 
a-kind  facility  like  the  repository  and  in 
estimating  system  performance  over  very 
long  time  periods  (i.e..  10,000  years).  Thus, 
proposed  Part  63  contained  requirements  to 
ensure  that:  (1)  Uncertainties  inherent  in  any 
performance  assessment  are  thoroughly 
articulated  and  analyzed  or  addressed;  (2) 
DOE's  performance  assessment  is  tested 
(corroborated)  to  the  extent  practicable;  and 
(3)  there  are  additional  bases,  beyond  the 
performance  assessment,  that  provide 
confidence  that  the  postclosure  performance 
objectives  will  be  met. 

In  essence,  safety  is  defined  by  10 
CFR  part  63.  A  determination  as  to 
whether  a  repository  for  high-level 
radioactive  waste  at  Yucca  Mountain 
can  be  operated  safely  will  be  based  on 
the  information  presented  in  a  license 
application,  and  the  evidence  presented 
in  the  adjudicatory  proceeding  before 
the  NRC. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

10.4    Reasonable  Assurance  and 
Reasonable  Expectation 

Issue:  Does  the  difference  in  the 
meanings  of  the  terms  "reasonable 
assurance"  and  "reasonable 
expectation  '  need  to  be  clarified? 
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Comment.  One  commenter  asked  that 
the  meanings  of  the  terms  reasonable 
assiu'ance  and  reasonable  expectation  be 
clarified.  The  commenter  stated  that,  as 
used  in  the  draft  Yucca  Mountain 
Review  Plan,  these  terms  seem  to  mean 
approximately  the  same  thing.  The 
commenter  argued  that  this  was  not  the 
intent  of  NRC  when  it  promulgated  10 
CFR  part  63. 

The  commenter  agreed  that  use  of 
reasonable  assurance  as  a  measure  of 
compliance  for  preclosure  safety  was 
appropriate  and  consistent  with  NRC 
regulation  of  other  nuclear  facilities. 
However,  the  commenter  opined  that 
reasonable  expectation  implies  a 
different  standard  that  recognizes  the 
inherent  luicertainties  in  predicting 
repository  performance  far  into  the 
future.  The  differences  include  the  need 
for  realistic,  rather  than  bounding, 
modeling  approaches,  and  for  taking 
into  account  the  stepwise  nature  of 
repository  licensing.  According  to  the 
commenter,  a  reasonable  expectation 
standard  should  allow  for  considerable 
information  to  be  added  after  a  license 
is  initially  granted,  but  before  repository 
closure.  The  commenter  argued  that 
reasonable  expectation  should  allow 
gaps  in  understanding  to  exist  at  the 
time  a  license  is  initially  granted, 
provided  adequate  efforts  to  address 
these  gaps  are  implemented. 

The  commenter  added  that  the  U.S. 
Environmental  Protection  Agency 
defined  reasonable  expectation  in  40 
CFR  part  197  with  the  intent  that  it  be 
explicitly  different  from  reasonable 
assurance  and  allowed  NRC  the 
flexibility  to  determine  how  the  term 
would  be  applied.  Since  the  Yucca 
Mountain  Review  Plan  is  the  key  NRC 
implementation  guidance,  the 
distinction  between  reasonable 
assurance  and  reasonable  expectation 
should  be  clear  in  the  Review  Plan. 

Response.  The  Commission  addressed 
its  adoption  and  use  of  the  reasonable 
expectation  and  reasonable  assurance 
regulatory  compliance  standards  in  its 
"Statement  of  Considerations"  for  10 
CFR  part  63  (66  FR  55739-55740, 
November  2,  2001)  where  it  stated: 

Confidence  that  DOE  has,  or  has  not, 
demonstrated  compliance  with  EPA's 
standards  is  the  essence  of  NRC's  licensing 
process.  It  is  the  Commission's  r&sponsibility 
to  determine  whether  DOE  has  or  has  not 
demonstrated  compliance.  The  Commission 
does  not  believe  that  NRC's  use  of 
"reasonable  assurance"  as  a  basis  for  judging 
compliance  compels  focus  on  extreme  values 
(i.e.,  tails  of  distributions]  for  representing 
the  performance  of  a  Yucca  Mountain 
repository.  Further,  if  DOE  is  authorized  to 
file  a  license  application,  and  if  the 
Commission  is  called  on  to  make  a  decision, 
irrespective  of  the  term  used,  the 


Commission  will  consider  the  full  record 
before  it.  That  record  will  include  many 
factors  in  addition  to  whether  the  site  and 
design  comply  with  the  performance 
objectives  (both  preclosure  and  postclosure 
performance  standards)  contained  in 
Subparts  E,  K,  and  L.  The  Commission  could 
consider  the  QA  program,  personnel  training 
program,  emergency  plan  and  operating 
procedures,  among  others,  in  order  to 
determine  whether  it  has  confidence  that 
there  is  no  unreasonable  risk  to  the  health 
and  safety  of  the  public.  To  avoid  any 
misunderstanding  and  to  achieve  consistencv 
with  final  EPA  standards,  the  Commission 
has  decided  to  adopt  EPA's  preferred 
criterion  of  "reasonable  expectation"  for 
purposes  of  judging  compliance  with  the 
postclosure  performance  objectives.  The 
Commission  is  satisfied  that  a  standard  of 
"reasonable  expectation"  allows  it  the 
necessary  flexibility  to  account  for  the 
inherently  greater  uncertainties  in  making 
long-term  projections  of  a  repositor\''s 
performance.  The  Commission  agrees  with 
EPA  and  others  that  it  is  important  to  not 
exclude  important  parameters  from 
assessments  and  analyses  simply  because 
they  are  difficult  to  precisely  quantify  to  a 
high  degree  of  confidence.  By  adopting  what 
EPA  has  characterized  as  a  more  flexible 
standard  of  "reasonable  expectation"  for 
determining  compliance  with  postclosure 
performance  objectives,  the  Commission 
hopes  to  make  clear  its  expectations.  The 
Commission  expects  that  the  required 
analyses  of  postclosure  performance  will 
focus  on  the  full  range  of  defensible  and 
reasonable  parameter  distributions,  and  that 
they  should  not  be  constrained  only  to 
extreme  physical  situations  and  parameter 
values.  For  other  determinations  regarding 
compliance  of  the  repository  with  preclosure 
objectives,  the  Commission  will  retain  a 
standard  of  "reasonable  assurance," 
consistent  with  its  practice  for  other  licensed 
operating  facilities  subject  to  active  licensee 
oversight  and  control. 
***** 

As  stated  previously,  in  order  to  avoid 
further  misunderstanding  of  its  intent,  the 
Commission  will  adopt  EPA's  preferred 
standard  of  "reasonable  expectation"  for 
purposes  of  judging  compliance  with  the 
numerical  postclosure  performance 
objectives.  However,  the  Commission  wants 
to  make  clear  that  its  proposed  use  of 
"reasonable  assurance"  as  a  basis  for  judging 
compliance  was  not  intended  to  imply  a 
requirement  for  more  stringent  analyses  (e.g., 
use  of  extreme  values  for  important 
parartieters)  or  for  comparison  with  a 
potentially  more  stringent  statistical  criteria 
(e.g.,  use  of  the  95th  percentile  of  the 
distribution  of  the  estimate  of  dose). 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  as  a  result 
of  this  comment. 

11    Other  Comments 

11.1     Codes  and  Standards 

Issue:  Should  the  Yucca  Mountain 
Review  Plan  identify  specific  codes  and 
standards  to  be  used  by  the  applicant? 


Comment.  One  commenter  stated  that 
the  draft  Yucca  Mountain  Review  Plan 
refers  to  codes  and  standards  that  are 
not  compatible  with  the  risks  from  a 
geologic  repository'.  The  commenter 
recommended  that  the  Yucca  Mountain 
Review  Plan  be  revised  to  clarify  that 
the  applicant  has  the  flexibility  to  use 
codes,  standards,  and  methodologies  it 
demonstrates  to  be  applicable.  Another 
commenter  noted  that  some  referenced 
codes  and  standards  were  outdated. 

Commenters  identified  locations  in 
the  draft  Yucca  Mountain  Review  Plan 
related  to  their  concerns. 

Response.  The  risk-informed, 
performance-based  regulations  at  10 
CFR  part  63  give  the  applicant  the 
responsibility  to  select  codes,  standards, 
and  methodologies;  demonstrate  that 
they  are  appropriate  for  use  with  a 
geologic  repository  for  high-level  waste; 
and  then  use  them  appropriately.  When 
specific  codes,  standards,  or 
methodologies  were  listed  in  the  Yucca 
Mountain  Review  Plan,  they  were 
included  only  as  examples  or  to  indicate 
the  kinds  of  approaches  that  have  been 
successfully  used  in  other  licensing 
programs. 

The  Yucca  Mountain  Review  Plan  has 
been  revised  to  clarify  that  references  to 
specific  codes,  standards, 
methodologies,  or  outdated  codes  have 
been  deleted. 

11.2    General  Comments  on  the  License 
Application  and  the  Licensing  Process 

Issue  1:  Will  NRC  ignore  mistakes  in 
a  DOE  license  application? 

Comment.  Two  commenters  asked 
whether  NRC  would  ignore  mistakes  in 
DOE's  license  application  and  how  the 
Commission  would  address  major 
problems  in  DOE's  work.  One 
commenter  also  stated  that  NRC  must 
have  the  power  to  reject  a  license 
application. 

Response.  A  DOE  license  application 
must  demonsfrate  compliance  with 
applicable  regulations.  Editorial 
mistakes  that  prevent  NRC  from 
imderstanding  the  compliance         '  " 
demonstration  may  have  to  be  corrected. 
Technical  mistakes  could  even 
invalidate  a  DOE  analysis  to 
demonstrate  compliance.  The  nature, 
extent,  and  effects  of  mistakes  in  a 
license  application  would  be  considered 
in  the  NRC  review. 

NRC  has  the  statutory  authority  as 
well  as  the  responsibility  |o  reject  a 
license  application  if  the  applicant  fails 
to  show  that  applicable  regulatory 
requirements  are  satisfied. 

No  changes  to  the  Yucca  Mountain 
Review  Plan  were  made  in  response  to 
this  comment. 
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Another  commenter  stated  that  NRC 
modified  the  standards  for  Yucca 
Mountain  because  DOE  could  not  meet 
them. 

Response.  NRC  regulations  at  1 0  CFR 
part  63  were  promulgated  to  specifically 
address  an  application  for  a  potential 
repository  at  Yucca  Mountain  and  were 
developed  through  a  public  rulemaking 
process.  There  are  no  plans  to  revise 
these  regulations. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  5:  What  level  of  conservatism  is 
appropriate  in  licensing  a  high-level 
waste  repository  at  Yucca  Mountain? 

Comment.  One  commenter  stated  the 
statement  in  the  draft  Yucca  Mountain 
Review  Plan  "Introduction"  (now 
Appendix  A)  that  NRC  cannot  require  a 
different  or  additional  proposal  if  the 
application  satisfies  applicable 
regulations  to  encourage  an  applicant  to 
demonstrate  compliance  using  non- 
conservative  methods.  The  commenter 
noted  that  this  approach  is  unacceptable 
for  a  repository  with  a  disposal  period 
of  10,000  years,  and  that  the  U.S. 
Department  of  Energy  should  be 
required  to  use  the  most  conservative 
approach  for  demonstrating  compliance. 

Another  commenter  expressed  the 
opposite  concern  that  the  very  reliance 
on  the  use  of  "bounding  values"  is  not 
consistent  with  a  reasonable  expectation 
compliance  standard.  The  commenter 
noted  that  it  may  be  necessary  to  use 
expert  judgement  in  some  cases  and  that 
the  Yucca  Mountain  Review  Plan         ' 
should  explicitly  allow  use  of  such 
judgement,  or  other  accepted 
techniques,  in  certain  circumstances. 
The  commenter  suggested  that  NRC  staff 
adopt  an  "expected  behavior  approach" 
similar  to  that  used  by  the  commercial 
nuclear  power  industry,  noting  the 
similarities  and  differences  in  power 
reactor  and  repository  licensing  issues 
and  acknowledging  that  the  time  and 
spatial  scales  for  a  repository  limit  the 
use  of  direct  frequency  data.  To  address 
this  concern,  the  commenter  suggested 
the  use  of  natural  analogue  data,  and  the 
collection  of  data  over  longer  time 
periods,  to  confirm  models. 

The  same  commenter  suggested  a  dual 
modeling  approach  that  uses  the 
"expected  behavior"  model  followed  by 
application  of  conservative  assumptions 
in  areas  where  it  might  be  difficult  to 
accurately  define  the  expected 
conditions.  The  intent  would  be  that  a 
conservative  model  would  be  used  for 
the  licensing  decision,  while  the 
expected  behavior  model  would  be  used 
to  provide  regulatory  insight. 


Response.  NRC's  regulations  at  10 
CFR  part  63,  are  protective  of  health  and 
safety  and  the  environment.  Therefore, 
ensuring  compliance  with  them  would 
protect  health  and  safety  and  the 
environment  and  accomplish  the 
mission  of  NRC. 

Regulation  of  nuclear  facilities 
requires  realistic  or  reasonably 
conservative  approaches  that  take  into 
account  importance  to  safety,  technical 
complexity,  and  the  degree  and  nature 
of  associated  uncertainty.  These 
concepts  underlie  the  "reasonable 
assurance"  and  "reasonable 
expectation"  bases  that  would  be 
applied  in  NRC  staffs  review  of  a 
license  application  for  a  high-level 
waste  repository  at  Yucca  Mountain. 

The  Commission  addressed  the  issue 
of  conservatism  in  the  "Statements  of 
Considerations"  for  10  CFR  part  63  (66 
FR  55732,  November  2,  2001).  In 
"Statements  of  Considerations,'  the 
Commission  stated,  in  part 

Confidence  that  DOE  has,  or  has  not, 
demonstrated  compliance  with  EPA's 
standards  is  the  essence  of  NRC's  licensing 
process  *   *   *.  The  Commission  does  not 
believe  that  NRC's  use  of  "reasonable 
assurance,"  as  a  basis  for  judging  compliance 
compels  focus  on  extreme  values  [i.e..  tails  of 
distributions)  for  representing  the 
performance  of  a  Yucca  Mountain  repository. 
Further  «   *   *  if  the  Commission  is  called  on 
to  make  a  decision  *   *   *  the  Commission 
will  consider  the  full  record  before  it.  That 
record  will  include  many  factors  in  addition 
to  whether  the  site  and  design  comply  with 
the  performance  objectives  (both  preclosure 
and  postclosure  performance  standards) 
*   *   *  The  Commission  could  consider  the 
QA  program,  personnel  training  program, 
emergency  plan  and  operating  procedures, 
among  others,  in  order  to  determine  whether 
it  has  confidence  that  there  is  no 
unreasonable  risk  to  the  health  and  safety  of 
the  public. 

The  Commission  is  satisfied  that  a 
standard  of  "reasonable  expectation"  allows 
it  the  necessary  flexibility  to  account  for  the 
inherently  greater  uncertainties  in  making 
long-term  projections  of  a  repository's 
performance.  The  Commission  agrees  with 
EPA  and  others  that  it  is  important  to  not 
exclude  important  parameters  from 
assessments  and  analyses  simply  because 
they  are  difficult  to  precisely  quantify  to  a 
■  high  degree  of  confidence  *   *   *.The 
Commission  expects  that  the  required 
analyses  of  postclosure  performance  will 
focus  on  the  full  range  of  defensible  and 
reasonable  parameter  distributions,  and  that 
they  should  not  be  constrained  only  to 
extreme  physical  situations  and  paranjeter 
values.  For  other  determinations  regarding 
compliance  of  the  repository  with  preclosure 
objectives,  the  Commission  will  retain  a 
standard  of  "reasonable  assurance" 
consistent  with  its  practice  for  other  licensed 
operating  facilities  subject  to  active  licensee 
oversight  and  control. 
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Changes  have  been  made  throughout 
the  Yucca  Mountain  Review  Plan,  as 
necessary,  to  ensure  that  the  use  of 
conservatism  is  clearly  stated. 

Issue  6:  How  should  requests  for 
additional  information  be  managed? 
Comment.  Commenters  expressed 
concern  about  the  NRC  staff  goal  to  limit 
requests  for  additional  information  to 
one  round.  One  commenter  stated  that 
it  is  unacceptable  for  NRC  staff  to 
impose  such  a  limit.  Considering  the 
complexity  of  issues  associated  with  a 
potential  high-level  waste  repository  at 
Yucca  Mountain,  NRC  staff  should 
prepare  requests  for  additional 
information  as  necessary  until  the 
licensing  information  is  adequate.  One 
commenter  stated  that  DOE's 
performance  record  implies  that  one 
round  will  not  be  sufficient  and  asked 
(1)  If  a  limited  number  of  requests  for 
additional  information  would  be 
allowed  and  (2)  if  NRC  would  allow 
DOE  to  submit  an  incomplete  license 
application  and  then  tell  it  how  to  make 
it  acceptable.  Another  commenter  asked 
for  information  on  how  DOE's  responses 
to  requests  for  additional  information 
would  be  addressed. 

Response.  Imposing  a  limit  of  one 
round  of  requests  for  additional 
information  is  not  necessar}'.  The  Yucca 
Mountain  Review  Plan  does  not  impose 
such  a  limit,  but  provides  guidance  that 
the  goal  is  to  complete  an  effective 
review  with  only  a  single  round  of 
"requests  for  additional  information.  This 
is  a  goal  in  other  NRC  regulatory 
programs  as  well. 

DOE  responses  to  requests  for 
additional  information  would  be 
evaluated  during  the  NRC  licensing 
review. 

The  Yucca  Mountain  Review  Plan  has 
been  revised  to  clarify  that  preparing  a 
single  round  of  requests  for  additional 
information  is  a  goal  for  the  licensing 
review. 

Issue  7:  Is  there  a  timing  constraint  on 
the  NRC  licensing  review  and 
preparation  of  a  safety  evaluation 
report? 

Comment.  One  commenter  stated  that 
it  would  be  premature  to  publish  a  draft 
safety  evaluation  report  before  the 
licensee  has  produced  the  information 
necessary  for  a  license.  The  commenter 
went  on  to  state  that  early  publication 
of  a  safety  evaluation  report  would 
indicate  a  rush  to  judgement  before 
necessary  information  is  available.  Two 
commenters  questioned  the  schedule  for 
a  high-level  waste  repository  licensing 
review.  One  commenter  asked  when  the 
3-year  time  limit  begins.  Another 
commenter  noted  that  DOE  should  be 
prepared  for  one  or  more  application 
rejections  if  the  application  is 


inadequate  and  that  the  licensing 
process  could  require  several  3-year 
cycles. 

Response.  The  NRC  detailed  technical 
licensing  review  begins  after  the  license 
application  is  found  acceptable  for 
review  and  is  docketed.  NRC  plans  to 
decide  whether  to  docket  the  tendered 
application  within  90  days  from  the 
receipt  of  the  license  application.  If  the 
license  application  is  incomplete  and 
not  sufficient  to  support  a  detailed 
technical  review,  the  application  could 
be  rejected  or  DOE  could  be  informed  of 
the  deficiencies  and  given  an 
opportunity  to  correct  them.  If  DOE  is 
unable  to  correct  them  within  a 
reasonable  period,  the  license 
application  could  be  rejected.  Section 
114  of  the  Nuclear  Waste  Policy  Act 
requires  the  Commission  to  issue  a  final 
decision  approving  or  disapproving  the 
issuance  of  a  construction  authorization 
not  later  than  the  expiration  of  three 
years  after  the  date  of  submission  of  an 
application.  A  one-year  extension  from 
Congress  may  be  requested  by  the  NRC. 

Preparation  of  a  safety  evaluation 
report  depends  on  whether  NRC  staff 
has  reached  conclusions  regarding 
whether  the  applicant  has  satisfied 
applicable  regulatory  requirements.  The 
entire  detailed  licensing  review  need 
not  be  complete  before  NRC  staff  may 
begin  preparation  of  the  safety 
evaluation  report.  Conclusions  on 
compliance  with  discrete  regulatory 
requirements  may  be  possible  early  in 
the  review  period  arid  associated 
portions  of  the  safety  evaluation  report 
may  be  prepared  if  those  conclusions 
can  be  independently  reached. 
Conclusions  related  to  regulatory 
requirements  that  require  complex, 
multidisciplinary,  or  integrated 
assessment  may  not  be  possible  until 
late  in  the  licensing  review  and  would 
be  documented  in  a  safety  evaluation  at 
that  time. 

A  safety  evaluation  report  could 
conclude  that  a  license  should  not  be 
granted.  In  any  event,  a  draft  safety 
evaluation  report,  if  published,  would 
not  contain  final  NRC  staff  conclusions 
on  regulatory  compliance  and  would  be 
subject  to  revision. 

The  Yucca  Mountain  Review  Plan  text 
has  been  modified,  as  necessary,  to 
clarify  provisions  regarding  preparation 
of  a  safety  evaluation  report. 

Issue  8:  Would  a  license  for  a  high- 
level  waste  repository  at  Yucca 
Mountain  include  an  option  to  store 
wastes  temporarily? 

Comment.  One  commenter  asked 
whether  a  license  for  a  high-level  waste 
repository  at  Yucca  Mountain  would 
include  an  option  to  store  wastes 
temporarily. 


Response.  Since  the  NRC  has  not  yet 
received  a  license  application  for  a  high- 
level  waste  repository  at  Yucca 
Mountain,  it  would  be  speculation  to 
state  whether  the  license  would 
authorize  temporary  storage  of  wastes. 

No  changes  nave  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

Issue  9:  What  would  be  the  term  of  a 
license  for  a  high-level  waste  repository 
at  Yucca  Mountain  and  would  the 
license  be  renewable? 

Comment.  One  commenter  asked  that 
NRC  define  the  period  over  which  a 
license  for  a  high-level  waste  repository 
at  Yucca  Mountain  would  be  in  effect 
and  to  state  whether  license  renewal 
would  be  allowed. 

Response.  Requirements  for  issuance 
of  a  license  for  a  high-level  waste 
repository  at  Yucca  Mountain  are 
specified  in  10  CFR  part  63,  subpart  B. 
There  are  no  provisions  for  renewal  of 
a  license.  Rather,  unless  such  a  license 
is  revoked  or  suspended,  it  would  be  in 
effect  until  an  application  for  license 
termination  satisfies  the  requirements  of 
10  CFR  63.52(c).  At  that  time,  NRC 
would  terminate  the  license  and  NRC 
oversight  of  the  site  would  end. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

Issue  10:  Would  a  licensing  review 
conducted  using  the  Yucca  Mountain 
Review  Plan  adequately  consider 
available  information  about  the  Yucca 
Mountain  site? 

Comment.  Two  commenters 
expressed  several  concerns  regarding 
the  potential  for  and  effects  of  the  Yucca 
Mountain  site  failing  to  perform 
properly.  The  commenters  noted  a 
concern,  shared  by  farmers  in  Amargosa 
Valley,  that  the  potential  damage  from 
contaminated  groundwater  to  the 
agricultural  resource  in  well-irrigated 
land  around  Yucca  Mountain  has  not 
been  adequately  evaluated,  especially 
considering  that  the  population  is 
expected  to  double  in  40  years. 

■fhe  commenters  stated  that  DOE 
ignored  results  of  water  surveys,  by 
Lawrence  Livermore  National 
Laborator\',  that  proved  the  existence  of 
interbasin  groundwater  flow  from  an 
aquifer  under  Yucca  Mountain  to  the 
water  supplies  for  Los  Angeles  and  Las 
Vegas. 

In  a  related  concern,  one  commenter 
stated  that  DOE  scientists  had  objected 
to  the  recent  Yucca  Mountain  site 
recommendation  because  they  needed  at 
least  six  more  years  to  complete  enough 
scientific  work  to  make  a  responsible 
rejection  or  recommendation.  The 
commenter  also  urged  that  NRC 
consider  the  concerns  of  the  Nuclear 
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Acceptance  Review 
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Al.2.1)  of  the  Yucca  Mountain  Review 
Plan  directs  NRC  staff  to  identify 
additional  information  needed  to  make 
the  application  complete.  The 
commenter  noted  that  Section  1.2, 
"General  Review  Procedure,"  (now 
Appendix  A,  Section  Al.2)  states  that 
gaps  in  information  necessary  to  make 
a  licensing  conclusion  should  serve  as 
the  basis  for  NRC  staff  requests  for 
additional  information.  The  commenter 
asked  if  there  are  differences  between 
these  two  types  of  information  needs. 

Response.  These  two  types  of 
information  request  have  slightly 
different  purposes.  Requests  for 
information  stemming  from  an 
acceptance  review  generally  would 
identify  deficiencies  in  the  application 
and  ask  the  DOE  to  provide  information 
that  would  make  a  license  application 
complete  enough  to  begin  a  detailed 
technical  review.  Examples  might  be 
missing  maps  of  facility  structure 
locations  or  missing  historical 
meteorological  data. 

Requests  for  additional  information 
prepared  during  detailed  technical 
review  would  provide  NRC  staff  with 
sufficient  information  to  determine 
whether  regulatory  requirements  have 
been  met. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

Issue  13:  How  can  information  from 
prelicensing  interactions  be  used  during 
a  licensing  review  for  a  high-level  waste 
repository  at  Yucca  Mountain? 

Comment.  One  commenter  noted  that 
the  many  years  of  DOE  and  NRC 
prelicensing  interactions  have  given 
NRC  a  considerable  opportunity  to 
review  the  breadth  and  depth  of  DOE's 
work  related  to  a  Yucca  Mountain 
repository.  The  commenter  suggested 
that  the  Yucca  Mountain  Review  Plan 
explicitly  recognize  the  progress  made 
during  prelicensing  reviews  and 
communicate  the  extent  to  which  NRC 
staff  should  consider  the  results  of  these 
prelicensing  interactions. 

Response.  During  prelicensing  issue 
resolution  activities  with  DOE,  NRC 
staff  has  become  knowledgeable  about 
technical  issues  associated  with  the 
repository  and  prepared  to  conduct  a 
licensing  review.  No  licensing  decisions 
have  been  reached  during  prelicensing 
interactions.  NRC  staff  will  conduct  a 
licensing  review  for  a  proposed  high- 
level  waste  repository  at  Yucca 
Mountain  and  make  findings  based  on 
the  information  and  compliance 
demonstrations  presented  in  the  license 
application  and  any  other  information 
submitted  by  DOE. 


No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

Issue  14:  Will  NRC  staff  have 
adequate  resources  to  conduct  a 
licensing  review  for  a  potential  high- 
level  waste  repository  at  Yucca 
Mountain? 

Comment.  Onecommenter  expressed 
concern  regarding  whether  NRC  staff 
would  have  adequate  numbers  of 
qualified  staff  to  conduct  a  licensing 
review  for  a  potential  high-level  waste 
repository  at  Yucca  Mountain.  Other 
commenters  expressed  concerns  that 
NRC  would  be  unable  to  obtain 
qualified  reviewers  or  that  all  qualified 
reviewers  would  retire  by  the  time  a 
license  application  is  submitted. 

Response.  NRC  is  taking  steps  to 
ensure  that  it  has  qualified  staff 
sufficient  to  conduct  a  licensing  review 
for  a  potential  high-level  waste 
repository  at  Yucca  Mmjntain. 

No  changes  have  beerThiade  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

issue  15:  Are  requirements  on  DOE  for 
data  traceability,  transparency, 
retrievability,  reproducibility,  and 
consistency  adequate? 

Comment.  One  commenter  raised 
several  concerns  related  to  requirements 
on  DOE  for  data  traceability,   . 
transparency,  retrievability, 
reproducibility,  and  consistency.  These 
concerns  included;  (i)  Whether  the 
license  application  would  be  hypertext 
linked  to  supporting  documentation;  (ii) 
whether  access  to  DOE  data  tracking 
numbers  is  adequate;  (iii)  whether 
reference  materials  are  kept  updated 
and  interrelated;  (iv)  whether 
historically  defined  quality  system 
weaknesses  are  to  be  corrected;  (v) 
whether  data  can  be  located;  (vi) 
whether  calculation  or  modeling  results 
can  be  duplicated;  and  (vii)  whether 
adequate  technical  bases  will  be 
available.  The  commenter  suggested  the 
use  of  DOE  "road  maps,"  to  help  resolve 
these  concerns. 

Response.  There  is  a  publicly 
available  record  of  NRC  and  DOE 
interactions  during  the  prelicensing 
consultations  on  the  commenter's 
concerns.  Responses  to  similar 
comments  on  the  Quality  Assurance 
Program  section  of  the  Yucca  Mountain 
Review  Plan  are  addressed  ip  response 
to  issues  above.  Separate  guidance  is 
under  development  addressing  the 
usage  of  hyperlinks  in  the  license 
application. 

NRC  staff  will  continue  to  observe 
DOE's  quality  assurance  program  and 
will  require  compliance  with  quality 
assurance  requirements  in  10  CFR  part 
63,  subpart  G,  "Quality  Assurance 
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Program"  during  the  license  application 
review. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  16:  What  are  the  penalties  for 
exceeding  radiation  exposure  limits? 

Comment.  One  commenter  asked 
what  the  penalties  would  be  for 
exceeding  radiation  protection  limits. 
The  commenter  also  asked  for  the 
criteria  for  revocation  of  a  repository 
license. 

Response.  NRC  has  a  rigorous 
inspection  and  enforcement  program  for 
licensed  facilities.  The  enforcement 
program  reflects  a  hierarchy  of 
violations  and  penalties  based  on  the 
severity  of  a  violation.  Depending  on  the 
circumstances,  enforcement  actions 
could  include  the  imposition  of  civil 
penalties  or  revocation  of  a  license.  If 
warranted,  violations  would  be  referred 
to  the  U.S.  Department  of  Justice  for 
prosecution.  Information  on  the  NRC 
inspection  program  can  be  obtained  by 
visiting  NRC's  Web  site  at  http:// 
www.nrc.gov. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

Issue  1 7:  What  enforcement  action 
will  be  taken  if  the  DOE  violates  NRC 
regulations? 

Comment.  One  commenter  asked 
whether  the  Yucca  Mountain  Review 
Plan  states  the  actions  NRC  would  take 
if  DOE  violated  regulations  or  was 
untruthful. 

Response.  The  Yucca  Mountain 
Review  Plan  is  guidance  for  the  NRC 
staff  review  of  a  DOE  license  application 
and  does  not  address  possible 
enforcement  actions.  Pursuant  to  10 
CFR  63.10,  information  provided  to 
NRC,  or  required  to  be  maintained  by 
law.  by  a  license,  or  license  applicant, 
must  be  complete  and  accurate  in  all 
material  aspects.  Deliberate  violations  of 
NRC  requirements  are  addressed  in  10 
CFR  63.11.  Enforcement  action  depends 
on  the  severity  of  a  violation  and  could 
range  from  issuance  of  a  notice  of 
violation  to  the  issuance  of  an  order  to 
impose  a  civil  penalty  (or  to  modify, 
suspend,  or  revoke  a  license),  or  other 
appropriate  action. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  18:  What  would  be  the  extent  of 
NRC  on-site  presence  at  the  repository 
and  the  NRC  staff  role  after  the  licensing 
process? 

Comment.  One  conmienter  stated  that 
NRC  should  provide  personnel  for  site 
monitoring  on  a  continuous  basis  from 
the  time  the  Yucca  Mountain  project 
starts  until  it  is  completed.  The 


commenter  also  asked  whether  NRC 
staff  conducted  unexpected  on-site 
inspections  during  the  various  stages  of 
a  project.  One  commenter  asked  that 
NRC  staff  specify  its  role  after  the 
licensing  process. 

Response.  The  Commission  discussed 
the  nature  of  its  on-site  activities  at 
Yucca  Mountain  in  its  "Statement  of 
Considerations"  for  10  CFR  part  63  (66 
FR  55768,  November  2,  2001)  by  stating: 

The  NRC  maintains  a  local  onsite 
representatives  office,  with  a  small  staff,  in 
Las  Vegas.  Nevada,  as  a  means  of  keeping 
abreast  of  DOE  activities  and  interacting^  with 
other  stakeholders.  This  office  allows  our 
onsite  representatives  physical  proximity  to 
the  site  and  the  opportunity  to  interact  on 
various  site  characterization  activities.  At 
this  time,  the  NRC  has  no  plans  to  expand 
the  size  of  the  onsite  representative's  office. 
However,  the  size  of  the  office,  as  well  as  the 
scope  of  NRC's  activities  conducted  there,  is 
larel  subject  to  reexamination. 

If  a  license  is  granted  for  a  high-level 
waste  repository  at  Yucca  Mountain, 
NRC  staff  will  carr>'  out  its  statutory  and 
regulatory  responsibilities  to  ensure 
adequate  protection  of  health  and  safety, 
to  promote  the  common  defense  and 
security,  and  to  protect  the 
environment.  NRC  staff  plans  to  have 
onsite  representatives  based  in  Las 
Vegas,  Nevada,  and  would  implement 
an  inspection  program  that  would 
continue  for  the  operational  lifetime  of 
a  repository.  These  measures  are  similar 
to  those  employed  at  other  nuclear 
facilities. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  19:  What  is  NRC  staffs  plan  if 
it  cannot  complete  the  licensing  review 
for  a  high-level  waste  repository'  at 
Yucca  Mountain  within  the  legally 
mandated  time  frame? 

Comment.  One  commenter  asked 
whether  NRC  staff  had  a  plan  for  the 
possibility  that  it  might  not  complete  a 
Yucca  Mountain  licensing  review 
within  the  legally  mandated  time  frame. 

Response.  NRC  staff  plans  to  complete 
its  review  of  an  application  for  a 
proposed  repository'  at  Yucca  Mountain 
in  sufficient  time  to  enable  the 
Commission  to  decide  whether  to  issue 
a  construction  authorization  within  the 
legally  mandated  three-four  year  time 
frame.  If  additional  time  is  needed  to 
fully  consider  issues  raised  in  the 
adjudicatory  proceeding,  NRC  will  seek 
appropriate  relief. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  20:  How  will  NRC  staff  handle 
a  change  to  repository  design  or 
operations  during  the  licensing 
proceeding? 


Comment.  One  commenter  asked  how 
NRC  staff  would  respond  if,  during  the 
licensing  process,  DOE  requested  more 
space  for  a  larger  repository'  footprint. 

Response.  NRC  response  to  this 
hypothetical  situation  would  depend  on 
whether  the  change  was  encompassed 
by  the  analysis  in  the  license 
application  and  was  addressed  in  the 
environmental  impact  statement.  NRC 
would  expect  DOE  to  revise  or 
supplement  its  application  to  address 
such  changes.  NRC  would  then 
determine  whether  the  application,  as 
revised,  satisfies  regulatory 
requirements. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

Issue  21:  Why  would  radioactive 
wastes  be  generated  during  operations  at 
a  high-level  waste  repository  at  Yucca 
Mountain? 

Comment.  One  commenter  expressed 
concern  that  NRC  is  expecting  DOE  to 
reprocess  spent  fuel  or  to  operate  a 
nuclear  reactor  at  a  Yucca  Mountain 
repository.  The  commenter  cites  a 
portion  of  Review  Method  1  in  the  draft 
Yucca  Mountain  Review  Plan,  Section 
4.1.1.6.  'Identification  of  Structures, 
Systems,  and  Components  Important  to 
Safety,  Safety  Controls,  and  Measures  to 
Ensure  Availability  of  the  Safety 
Systems,"  which  notes  that  a  license 
application  must  include  adequate 
consideration  of  "*   *   *  means  to 
control  radioactive  waste  and 
radioactive  effluents  *   *   *  such  as: 

*  *   *  liquid  waste  management  system 
to  handle  the  expected  volume  of 
potentially  radioactive  liquid  waste 
generated  during  normal  operations 

*  *   *."  The  commenter  stated  that  the 
public  does  not  expect  the  Yucca 
Mountain  site  to  be  generating 
radioactive  waste  during  normal 
operations  and  asked  if  there  was 
another  explanation  for  this  review 
method. 

Response.  A  license  for  a  geologic 
repository  at  Yucca  Mountain  would  not 
authorize  the  reprocessing  of  spent  fuel 
or  operation  of  a  nuclear  power  reactor 
at  the  site.  Experience  from  other 
nuclear  facilities  where  high-level 
radioactive  waste  and  spent  fuel 
handling  and  packaging  take  place, 
however,  indicates  that  small  cunounts 
of  radioactive  waste  (e.g.,  gloves)  will  be 
generated  during  fuel  handling, 
packaging,  testing,  and  decontamination 
activities.  These  materials  generally  may 
be  classified  as  low-level  waste  and 
would  be  disposed  of  appropriately. 
This  review  method  addresses  a 
regulatory  requirement  at  10  CFR 
63.112,  "Requirements  for  Preclosure 
Safety  Analysis  of  the  Geologic 
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Repository  Opei  ations  Area," 
Subsection  (e)(10),  which  requires  an 
analysis  that  im  ludes  "*  *  *  means  to 
control  radioact  ve  waste  and 
radioactive  effluents,  and  permit  prompt 
termination  of  c  Derations  and 
evacuation  of  pf  rsonnel  during  an 
emergency  *   *   *." 

No  changes  w  sre  made  to  the  Yucca 
Mountain  Revie  iv  Plan  as  a  result  of  this 
comment. 

Issue  22:  Wou  Id  emergency  response 
capability  to  res  3ond  to  potential 
radiological  ace  dents  at  a  high-level 
waste  repository  at  Yucca  Mountain  be 
adequate? 

Comment.  On  s  commenter  expressed 
several  concern:  regarding  emergency 
response  planni  ig  including:  (i) 
Whether  local  e:  nergency  response 
personnel  wouM  have  to  be  mobilized 
to  respond  to  rai  iioactive  waste  spills; 
intends  to  fund  the 
pment  necessary  to 
neutralize  the  el  fects  of  a  radiation  spill; 
(iii)  whether  NRC  will  educate  the 
public  on  self-pi  otection  during 
radiation  emergitncies;  and  (iv)  whether 
drills  would  be  :onducted  for 
evacuation  of  a  arge  population 
threatened  by  radiation  exposure. 

Response.  Th(  Commission  addressed 
emergency 
preparedness  an  d  response  in  its 

Statement  of  Considerations"  for  10 
CFR  part  63  (66  ^R  55745-55746, 
November  2,  201  1)  as  follows: 


(ii)  whether  NRQ: 
purchase  of  equ 


Part  63  (Subpar! 


medical  assistanct 
radiological  injuri 
emergency  plan  is 
NRC.  if  necessary 


In  response  to 
the  required  sco  je 
the  Commission 
November  2, 


20#1 

The  rule  require 
cope  with  radioloj 
planning  at  sectio 
physical  protectio 
These  plans  are  ret 
of  criteria  to  ensuT  s 


1)  requires  DOE  to  submit 


an  emergency  plar  for  coping  with 
radiological  accidi  nts.  NRC's  review  of 
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including  potential  radiological  accidents. 
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respond,  both  on  site  and  off  site,  to 
accidents,  and  that  DOE  has  the  capability  to 
detect  and  respond  to  unauthorized  access 
and  activities  that  could  threaten  the 
physical  protection  of  high-level  waste.  As 
noted*   *   *,  NRC  and  (U.S.  Federal 
Emergency  Management  Agency)  regulations, 
as  well  as  DOE  orders,  require  that  DOE  have 
adequate  plans  and  procedures  in  place  to 
address  any  potential  accidents  and 
incidents.  DOE's  emergency  plan  and 
physical  protection  plan  are  subject  to  NRC 
review.  The  Commission  believes  that  the 
requirements  for  DOE's  plans  for  emergencies 
and  physical  protection  expressed  in  the 
proposed  Part  63  are  appropriate  and  has 
retained  them  in  the  final  rule.  In  light  of  the 
terrorist  attacks  of  September  11,  2001,  the 
Commission  has  directed  the  staff  to  conduct 
a  comprehensive  reevaluation  of  NRC 
physical  security  requirements.  If  this  effort 
indicates  that  NRC's  regulations  or 
requirements  warrant  revision,  such  changes 
would  occur  through  a  public  rulemaking  or 
other  appropriate  methods. 

Section  63.161  requires  DOE  to  develop  an 
emergency  plan  based  on  the  criteria  of 
Section  72.32  [i.e..  criteria  provided  for  an 
Emergency  Plan  for  an  Independent  Spent 
Fuel  Storage  Installation  (ISFSI)).  The 
■required  Emergency  Plan  includes: 
Identification  of  each  type  of  accident; 
description  of  the  means  of  mitigating  the 
consequences  of  each  type  of  accident; 
prompt  notification  of  offsite  response 
organizations;  and  adequate  methods, 
systems,  and  equipment  for  assessing  and 
monitoring  actual  or  potential  consequences 
of  a  radiological  emergency  condition.  If 
particular  types  of  accidents  require 
evacuation  procedures  to  ensure  the 
protection  of  public  health  and  safety,  they 
will  be  included  in  the  Emergency  Plan. 

Section  63.21(b)(3)  requires  DOE  to  submit 
a  detailed  plan  to  provide  physical  protection 
of  HLW  in  accordance  with  §  73.51 
(requirements  for  physical  protection  of 
stored  spent  nuclear  fuel  and  HLW).  The 
requirements  for  physical  protection  include: 
(1)  Capabilities  to  detect  and  assess 
unauthorized  access  or  activities  and  protect 
against  loss  of  control  of  the  facility;  (2) 
limiting  access  to  HLW  by  means  of  two 
physical  barriers;  (3)  providing  continual 
surveillance  of  the  protected  area  in  addition 
to  protection  by  an  active  intrusion  alarm; 
and  (4)  providing  a  primary  alarm  station 
located  within  the  protected  area  and  have 
[having]  bullet-resisting  walls,  doors,  ceiling, 
and  floor.  These  requirements  provide  high 
assurance  that  physical  protection  of  the 
repository  includes  appropriate  measures  to 
prevent  and  respond  to  unauthorized  access 
and  activities,  including  the  potential  for 
armed  intruders  (e.g.,  terrorist  activity). 

The  Commission  also  addressed 
infrastructure  requirements  for 
emergency  response  (66  FR  55746, 
November  2,  2001). 

Section  180(c)  of  the  Nuclear  Waste  Policy 
Act  requires  DOE  to  provide  technical 
assistance  and  funding  for  training  State  and 
local  governments  and  Tribes  for  safe  routine 
transportation  and  emergency  response. 
However,  NRC's  responsibility  for  oversight 


and  review  of  DOE's  emergency  plans  *  *  * 
does  not  include  responsibility  for  how  DOE 
provides  for  technical  assistance  and  * 

funding.  Additionally,  under  NEPA,  the 
potential  for  (environmental)  impacts  due  to 
transportation,  including  accidents,  is  the 
responsibility  of  DOE  to  assess  and  mitigate. 

Section  4.5.7,  "Emergency  Planning," 
of  the  draft  Yucca  Mountain  Review 
Plan  provides  guidance  regarding  the 
review  of  DOE's  application  with 
respect  to  emergency  planning 
regulations. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

11.3    Issue  Resolution 

Issue:  When  will  the  293  agreements 
regarding  key  technical  issues  be 
resolved? 

Comment.  Commenters  asked  when 
the  293  identified  unresolved  issues 
would  be  resolved  and  whether  the 
repository  would  be  licensed  if  the 
issues  were  unresolved.  One  commenter 
stated  that  if  NRC  staff  uses  the 
technical  understanding  and  basis  for 
issue  resolution  developed  during 
prelicensing,  it  must  explicitly  reference 
to  the  supporting  documentation.  One 
commenter  was  concerned  that  haste  in 
issue  resolution  would  result  in  some 
issues  not  being  properly  resolved. 
Another  commenter  stated  that  DOE's 
site  recommendation  is  premature  and 
that  years  are  still  required  to  cunass 
information  necessary  for  a  license 
application.  Another  commenter  asked 
whether  issues  identified  by  the  U.S. 
Government  Accounting  Office  would 
be  included  in  the  licensing  process. 

Response.  In  293  agreements  with 
NRC,  DOE  agreed  to  provide  additional 
information  to  NRC  regarding  key 
technical  issues  as  part  of  the 
prelicensing  issue  resolution  process. 
NRC  staff  expects  that  this  prelicensing 
issue  resolution  will  continue  up  to  the 
time  that  DOE  submits  an  application 
for  a  construction  authorization  for  a 
repository  at  Yucca  Mountain  and  that 
DOE  will  address  the  293  agreements 
before  submitting  the  application. 
During  prelicensing  interactions  with 
DOE,  NRC  staff  has  stayed  informed  on 
issues  related  to  DOE's  site 
characterization  and  the  repository 
design  process  and  identified  concerns 
regarding  these  issues  in  public 
meetings  and  documents.  Issues 
identified  by  the  U.S.  Government 
Accounting  Office  were  taken  from 
issues  raised  by  NRC  staff. 

NRC  staff  has  made  clear  that  a 
licensing  decision  will  be  based  on 
information  contained  in  the  DOE 
application.  Issues  may  be  reopened,  or 
new  issues  may  be  identified,  during  the 
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review  of  the  license  application.  A 
construction  authorization  for  a 
repository  at  Yucca  Mountain  will  not 
be  issued  unless  DOE  demonstrates,  and 
NRC  staff  determines,  that  applicable 
regulatory  requirements  have  been  met. 
NRC  staff  will  document  the  basis  for  its 
conclusions  on  the  application  in  a 
safety  evaluation  report. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

11.4    Public  Participation 

Issue  1 :  What  is  the  public  role  in 
activities  under  the  Nuclear  Waste 
Policy  Act  related  to  Yucca  Mountain? 

Comment.  Commenters  identified 
approximately  20  questions  about  the 
nature  and  extent  of  public  participation 
in  a  Yucca  Mountain  licensing 
proceeding  and  questioned  whether  the 
public  participation  process  was  valid. 
Some  commenters  asked  about  the 
extent  of  public  participation  in  the 
process  and  others  argued  that  public 
participation  was  required.  One 
commenter  stated  expectations  that  NRC 
staff  will  adequately  advertise  public 
hearings  in  advance.  Another 
commenter  stated  that  all  interactions 
between  NRC  and  DOE  should  be  in 
public  meetings  or  by  conference  calls 
that  include  the  public. 

Other  commenters  urged  that  there  be 
a  continuing  program  of  interaction, 
training,  and  progress  reviews  for  the 
public  and  questioned  whether  the 
public  has  adequate  access  to  the  Yucca 
Mountain  site. 

Response.  NRC  staff  has  offered 
numerous  opportunities  for  the  public 
to  stay  informed  about  activities  related 
to  the  proposed  repository  at  Yucca 
Mountain.  The  extensive  program  of 
public  involvement  has  included 
meetings  in  Nevada  on  the  mission  of 
NRC,  the  development  of  10  CFR  part 
63,  the  review  of  DOE's  draft 
environmental  impact  statement,  and 
the  development  of  the  Yucca  Mountain 
Review  Plan.  Formal  periods  of  public 
comment  were  provided  for 
development  of  10  CFR  part  63  and  the 
Yucca  Mountain  Review  Plan.  NRC  has 
had  public  interactions  with  DOE 
consistent  with  a  prelicensing 
agreement  and  the  Commission's  Open 
Meeting  Policy  (59  FR  48340,  September 
20,  1994;  65  FR  56964,  September  20. 
2000).  and  the  public  has  been  given  the 
opportunity  to  ask  questions.  Notice  of 
public  meetings  with  DOE  is  provided 
in  advance  and  that  practice  will 
continue. 

In  addition,  as  required  by  NRC 
regulations  in  10  CFR  part  2,  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders,"  an 


opportunity  for  a  formal  adjudicatory 
hearing  will  be  provided  on  the  license 
application  for  high-level  waste 
repository  at  Yucca  Mountain.  Members 
of  the  public,  including  representatives 
of  the  State  of  Nevada,  local  counties, 
and  Indian  Tribes,  may  participate  in  a 
hearing  on  the  application  provided 
they  are  admitted  as  parties  or 
interested  governmental  participants  to 
the  proceeding. 

Substantial  documentary  material 
related  to  the  license  application  will  be 
available  to  the  public  and  participants 
in  the  licensing  proceeding  via  the 
Licensing  Support  Network,  which  is 
accessible  over  the  Internet,  as  required 
by  10  CFR  part  2,  subpart  J,  "Procedures 
Applicable  to  Proceedings  for  the 
Issuance  of  Licenses  for  the  Receipt  of 
High-Level  Radioactive  Waste  at  a 
Geologic  Repository." 

If  the  Yucca  Mountain  Review  Plan  is 
revised  or  updated  in  the  future,  NRC 
will  decide,  depending  on  the  nature 
and  extent  of  the  changes,  whether  to 
circulate  it  for  public  comment. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
these  comments 

Issue  2:  What  assistance  will  NRC 
staff  provide  to  Native  American  Tribes 
with  respect  to  the  licensing  of  the 
potential  high-level  waste  repository  at 
Yucca  Mountain? 

Comment.  A  commenter  stated  that 
NRC  staff  was  not  interested  in  helping 
or  working  with  members  of  Native 
American  Tribes  and  asked  that  the 
hearing  process  be  extended  for  10-15 
years  to  enable  tribal  members  to 
prepare  to  participate  in  the  proceeding. 

Response.  NRC  recognizes  the  unique 
status  of  Native  American  Tribes. 
Consistent  with  the  Nuclear  Waste 
Policy  Act,  NRC  regulations  in  10  CFR 
part  63,  subpart  C,  require  that  any 
"affected  Indian  Tribe"  (a  status 
conferred  by  the  Department  of  the 
Interior)  be  kept  informed  concerning 
activities  regarding  the  proposed 
repository  and  also  provide 
opportunities  for  affected  Indian  Tribes 
to  participate  in  the  review  of  the 
license  application  under  certain 
circumstances.  Further,  as  noted  in 
response  to  Issue  1,  above,  Indian  Tribes 
may  also  seek  permission  to  participate 
in  the  adjudicatory  proceeding  pursuant 
to  10  CFR  part  2,  subpart  J. 

As  a  general  matter,  representatives  of 
Indian  Tribes,  as  well  as  other  members 
of  the  public,  have  been  notified  of 
public  interactions  concerning  the 
proposed  repository  and  have  had 
access  to  the  Yucca  Mountain  Review 
Plan  and  other  documents  related  to  the 
repository. 


The  requested,  lengthy  extension  of 
the  hearing  process  would  be 
inconsistent  with  three-  to  four-year 
statutory'  deadline  for  a  NRC  decision  on 
the  construction  authorization  for  the 
proposed  repository. 

No  changes  were  made  to  the  Yucca 
Moimtain  Review  Plan  in  response  to 
this  comment. 

11.5    U.S.  Department  of  Energy 
Responsibilities 

Issue  1 :  What  are  DOE's 
responsibilities  at  the  proposed 
repository? 

Comment.  One  commenter  asked 
whether  DOE  would  be  allowed  to 
transfer  responsibilities  and  liabilities  to 
corporate  vendors. 

Response.  Under  NRC  regulations,  the 
license  applicant  or  licensee  is 
responsible  for  safety  and  regulatory 
compliance  with  NRC  regulations,  even 
if  some  activities  are  performed  by  a 
contractor.  Thus,  DOE  is  responsible  for 
ensuring  that  the  proposed  repository*  is 
constructed,  and  waste  handling  and 
disposal  activities  are  conducted,  in 
compliance  with  NRC  requirements, 
NRC  will  conduct  the  necessar\' 
inspection  and  review  activities  to 
determine  compliance  with  NRC 
regulations,  and  take  action,  as 
necessary,  to  enforce  those 
requirements,  including  modifying, 
suspending  or  revoking  any  license 
issued,  if  warranted. 

No  changes  to  the  Yucca  Mountain 
Review  Plan  were  made  in  response  to 
this  comment. 

Issue  2:  Who  is  financially 
responsible  for  the  safe  operation  of  a 
repository? 

Comment.  One  commenter  asked  who 
would  be  financially  responsible  for 
limiting  radioactive  release  from  the 
repository'.  Another  commenter 
expressed  concern  that  the  costs  of 
cleaning  up  after  an  accident  or  sabotage 
would  be  astronomical  and  asked  who 
would  be  responsible  for  these  costs. 
Another  commenter  stated  that  there  are 
no  stewardship  funds  for  Yucca 
Mountain. 

Response.  Federal  statutes  provide 
that  DOE  would  be  licensed  by  NRC,  if 
appropriate,  to  construct  and  operate 
the  high-level  waste  repository  at  Yucca 
Mountain.  Thus,  DOE,  an  agency  of  the 
Federal  Government,  would  be 
financially  responsible  for  ensuring  that 
activities  at  the  repository  are 
conducted  safely. 

As  the  Commission  stated  in  its 
"Statement  of  Considerations"  for  10 
CFR  part  63  (66  FR  55771,  November  2. 
2001): 

Part  63  does  not  alter  whatever  liability  the 
Federal  Government  may  have  for  damage  to 
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No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  as  a  result  of  this 
comment. 

11.6  Role  of  the  Licensing  Support 
System  Advisory  Review  Panel  (Now  the 
Licensing  Support  Network  Advisory 
Review  Panel) 

Issue:  What  is  the  role  of  the 
Licensing  Support  Network  Advisory 
Review  Panel  in  the  review  of  licensing 
issues? 

Comment.  One  commenter  asked 
whether  the  Licensing  Support  System 
Advisory  Review  Panel  (now  the 
Licensing  Support  Network  Advisory 
Review  Panel)  will  continue  to  perfojjn 
a  review  role  on  licensing  issues. 

Response.  Under  10  CFR  2.1011(e),  • 
the  Licensing  Support  Network 
Advisory  Review  Panel  provides  advice 
to  NRC  on  issues  related  to,  among  other 
things,  the  type  of  computer  system 
necessary  to  access  the  Licensing 
Support  Network,  and  computer  format 
standards  for  providing  electronic 
access  to  the  documentary  material 
made  available  via  the  Licensing 
Support  Network,  and  procedures  and 
formats  for  electronic  transmission  of 
filings  and  orders  in  the  adjudicatory 
proceeding  on  the  DOE  application.  The 
Licensing  Support  Network  Advisory 
Review  Panel  basically  provides  advice 
on  issues  related  to  the  means  by  which 
information  about  the  proposed  high- 
level  waste  repository  will  be  made 
electronically  available  and  has  no  role 
in  the  review  of  DOE's  application. 

No  changes  have  been  made  to  the 
Yucca  Mountain  Review  Plan  in 
response  to  this  comment. 

11.7  The  U.S.  Department  of  Energy 
Environmental  Impact  Statement 

Issue-  How  will  the  Yucca  Mountain 
Review  Plan  provide  for  review  of  a 
Yucca  Mountain  environmental  impact 
statement? 

Comment.  Several  commenters 
questioned  whether  the  Yucca 
Mountain  Review  Plan  adequately 
addressed  review  of  the  Yucca 
Mountain  environmental  impact 
statement. 

Some  commenters  questioned  the 
adequacy  of  the  environmental  impact 
statement  in  evaluating  property  values 
along  the  transportation  routes,  flooding 
analysis,  environmental  justice, 
cumulative  effects,  impacts  on  affected 
Native  American  Tribes  (economic, 
cultural,  and  social)  and  responses  to 
public  comments  on  the  environmental 
impact  statement. 

Other  commenters  recommended 
modification  of  the  environmental 


impact  statement  to  incorporate  designs 
piesented  in  the  license  application,  the 
preparation  of  a  Record  of  Decision,  and 
any  need  to  prepare  a  supplemental 
enA'ironmental  impact  statement. 

Response.  Comments  regarding  DOE's 
Final  Environmental  Impact  Statement 
are  not  related  to  the  Yucca  Mountain 
Review  Plan,  which  is  a  guidance 
document  for  NRC  staff  to  use  to 
conduct  a  review  of  whether  the  DOE 
license  application,  if  submitted, 
satisfies  NRC  regulations  in  10  CFR  part 
63. 

Under  Section  114  of  the  Nuclear 
Waste  Policy  Act,  NRC  (in  connection 
with  the  issuance  of  a  construction 
authorization  and  license  for  a 
repository)  is  required  to  adopt,  to  the 
extent  practicable,  any  environmental 
impact  statement  prepared  in 
connection  with  a  repository.  If  the  DOE 
submits  an  application,  NRC  staff  would 
publish  a  notice  of  hearing  in  the 
Federal  Register  and  state  whether  it  is 
practicable  to  adopt  DOE's' 
environmental  impact  statement.  The 
notice  would  provide  a  30-day 
opportunity  for  parties  and  petitioners 
to  file  contentions  regarding  whether  it 
is  practicable  to  adopt  the 
environmental  impact  statement.  The 
presiding  officer  in  the  hearing  would 
rule  on  any  petition  to  intervene  and,  to 
the  extent  raised  by  an  admitted 
contention,  resolve  disputes  concerning 
NRC  staff  determination  regarding 
adoption  of  the  environmental  impact 
statement.  The  decision  of  the  presiding 
officer  would  be  reviewable  by  the 
Commission. 

The  standards,  set  forth  in  10  CFR 
51.109(c),  require  that  NRC  find  it 
practicable  to  adopt  any  environmental 
impact  statement  prepared  by  DOE 
unless:  (1)  The  action  proposed  to  be 
taken  by  the  Commission  differs  from 
the  action  proposed  in  the  DOE  license 
application  and  this  difference  may 
significantly  affect  the  quality  of  the 
human  environment,  or  (2)  Significant 
and  substantial  new  information  or  new 
considerations  render  DOE's  final 
environmental  impact  statement, 
inadequate. 

Unless  either  of  the  above  criteria 
were  met,  NRC  would  find  it  practicable 
to  adopt  the  environmental  impact 
statement. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  were  made  in 
response  to  these  comments. 

11.8    Transportation 

Issue:  Are  transportation  concerns, 
including  protection  of  nuclear 
materials  during  transport,  adequately 
addressed  in  the  Yucca  Mountain 
Review  Plan? 
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Comments.  Several  commenters 
identified  issues  relating  to  U.S. 
Department  of  Transportation  and  NRC 
transportation  regulations  and  the 
adequacy  of  DOE's  Environmental 
Impact  Statement  in  evaluating  the 
transportation  of  storage  casks  to  a 
geologic  repository  at  Yucca  Mountain. 

A  number  of  commenters  also 
expressed  concerns  about  physical 
protection  and  security  during  transport 
of  nuclear  materials  from  current  storage 
locations  to  Yucca  Mountain. 

Response.  The  Yucca  Mountain 
Review  Plan  is  guidance  for  NRC  staff 
in  conducting  a  review  of  the  license 
application  submitted  under  10  CFR 
part  63.  Reviews  of  transportation  of 
nuclear  materials  is  addressed  by  other 
NRC  guidance.  Section  180  of  the 
Nuclear  Waste  Policy  Act,  42  U.S.C. 
10175.  requires  DOE'to  use  NRC- 
certified  package  designs  to  transport 
spent  nuclear  fuel  and  high-level  waste 
to  a  permanent  geologic  repository.  The 
design  of  casks  that  would  be  used  by 
DOE  to  transport  spent  nuclear  fuel  to 
a  proposed  repository  must  be  reviewed 
and  approved  by  NRC  in  accordance 
with  10  CFR  part  71.  The  applicabfe 
NRC  review  guidance  is  in  NUREG- 
1617.  the  "Standard  Review  Plan  for 
Transportation  Packages  for  Spent 
Nuclear  Fuel."  If  and  when  DOE 
submits  a  design,  or  designs,  for 
shipping  casks,  NRC  would  perform  a 
safety  review,  and  if  the  designs  are 
found  to  comply  with  NRC  regulations, 
then  NRC  would  issue  a  Certificate  of 
Compliance  that  is  a  license  to  use  the 
cask(s)  for  shipping  the  specified  fuel 
contents. 

Review  of  transportation  activities  for 
Yucca  Mountain  will  depend  on 
whether  they  will  be  conducted  by  an 
NRC  licensee  other  than  DOE.  If  DOE 
takes  custody  of  spent  fuel  at  the  site  of 
an  NRC  licensee,  DOE  regulations 
would  govern  the  security  of  spent  fuel 
shipments.  If  an  NRC  licensee  ships 
spent  fuel  to  the  geologic  repository,  10 
CFR  part  71.  10  CFR  part  73,  and  U.S. 
Department  of  Transportation 
regulations  apply.  The  impacts  of 
transportation  to  and  from  the  facility 
have  been  evaluated  in  the  DOE 
environmental  impact  statement  that 
may  be  adopted  by  NRC  under  10  CFR 
51.109. 

NRC's  regulations  for  physical 
protection  of  the  shipment  of  irradiated 
reactor  fuel  (i.e.,  spent  nuclear  fuel)  by 
NRC  licensees  are  located  in  10  CFR 
73.37.  Shipments  made  by  NRC 
licensees  to  a  future  high-level  waste 
repository  would  be  subject  to  NRC 
security  regulations.  NRC  staff  would 
review  the  proposed  routes  for 
shipments.  For  shipments  that  are 


subject  to  NRC's  authority,  the 
regulations  in  10  CFR  73.37  require 
licensees  to  develop  and  implement 
security  procedures  to  meet 
performance  objectives,  including 
minimizing  the  possibilities  for 
radiological  sabotage.  These  procedures 
provide  information  on  how  licensees 
comply  with  NRC's  spent  nuclear  fuel 
shipment  physical  protection 
requirements,  including  advance 
notification  of  each  shipment  to 
Governors,  the  establishment  of 
redundant  communication  capability 
with  the  shipment  vehicle,  the 
arrangement  of  law  enforcement 
contacts  along  the  route,  and  provisions 
for  armed  escorts.  Section  180  of  the_ 
Nuclear  Waste  Policy  Act  requires  DOE 
to  abide  by  NRC's  advance  notifications 
to  state  and  local  governments 
associated  with  transporting  spent  fuel 
and  high  level  waste. 

For  NRC-licensed  shipments.  NRC 
reviews  and  approves  in  advance  the 
routes  used  for  road  and  rail  shipments 
of  irradiated  reactor  fuel,  with  respect  to 
physical  protection  requirements.  The 
U.S.  Department  of  Transportation 
regulations  at  49  CFR  part  397  establish 
the  requirements  for  the  designation  of 
preferred  routes  for  highway  shipment 
of  hazardous  material  (e.g..  spent 
nuclear  fuel).  A  shipper  must  choose 
routes  that  meet  U.S.  Department  of 
Transportation-specified  criteria  that  are 
intended  to  minimize  the  risk  of 
exposure  of  the  public  to  radiation. 
There  is  no  formal  U.S.  Department  of 
Transportation  route  approval  processes 
as  long  as  routes  are  consistent  with 
U.S.  Department  of  Transportation 
guidelines.  The  U.S.  Department  of 
Transportation  regulations  set  the 
standards  for  packaging,  transporting, 
and  handling  radioactive  materials 
(including  labeling,  shipping 
documents,  placarding,  loading,  and 
unloading),  and  specify  training  that  is 
required  for  personnel  who  handle  and 
transport  hazardous  materials. 

Since  the  events  of  September  1 1 . 
2001.  NRC  has  taken  actions  to  impose 
additional  security  requirements  on 
shippers  of  spent  nuclear  fuel.  In 
addition.  NRC  is  sponsoring 
vulnerability  studies  to  determine  the 
potential  effects  on  a  cask  subject  to 
attack,  by  terrorists,  beyond  current 
regulator>'  assumptions,  including  the 
crash  of  a  jumbo  jet  filled  with  fuel. 
NRC  staff  would  use  results  of  this 
study  to  determine  if  its  security 
regulations  should  be  modified. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 


11.9     Terrorism 

Issue:  Does  the  Yucca  Mountain 
Review  Plan  adequately  address 
terrorism  and  related  acts? 

Comment.  One  commenter  questioned 
whether  NRC  staff  was  going  to  mandate 
"mock  attack"  drills  on  the  Yucca 
Mountain  site  as  a  test  of  the  physical 
protection  system.  Another  commenter 
inquired  whether  NRC  staff  was  going  to 
consider  protection  from  insider  threats 
as  well  as  the  outsider  threat  to  a 
repository.  Other  commenters 
questioned  the  perceived  lack  of 
security  at  nuclear  facilities  in  the  wake 
of  the  September  11,  2001,  attacks  and 
argued  that  the  Yucca  Mountain  site 
would  be  a  prime  target  for  terrorists.  A 
commenter  asked  that  the  schedule  for 
the  U.S.  Nuclear  Regulatory  . 
comprehensive  review  of  phvsical 
security  be  placed  in  the  Yucca 
Mountain  Review  Plan. 

One  commenter  stated  that  the 
technical  bases  and  assumptions  for 
identifying  initiating  events  need  to 
include  acts  of  terrorism,  sabotage,  and 
acts  of  war.  The  same  commenter  stated 
that  for  calculating  Category  2  event 
sequences,  sabotage  in  the  repository, 
acts  of  war  directed  at  the  repository, 
sabotage  in  the  operations  area,  acts  of 
war  in  the  operations  area,  accidental 
criticality,  intentional  criticality,  dirty 
bombs,  and  permanent  contamination  of 
the  operations  area  need  to  be 
considered. 

Response.  NRC  staff  has  taken  actions 
regarding  security  at  NRC-licensed 
facilities  in  the  wake  of  the  September 
11,  2001,  attacks.  Numerous  security 
advisories  have  been  issued  to  site 
security  managers  keeping  them 
updated  on  the  threat  environment. 
NRC  staff  monitors  the  threat 
environment  and  shares  information 
and  analysis  with  other  law 
enforcement  and  intelligence  agencies. 
Compensatory  Measures  have  been 
issued  to  NRC  licensees  outlining 
mandatory  enhancements  to  physical 
protection  in  areas  such  as  access 
control,  physical  barriers,  detection, 
assessment,  and  response.  The 
Compensatory  Measures  are  designed  to 
enhance  and  strengthen  physical 
protection  until  the  Commission- 
ordered  comprehensive  review  of 
physical  protection  is  complete. 

the  purpose  of  the  Yucca  Mountain 
Review  Plan  is  to  ensure  the  quality  and 
uniformity  of  NRC  staff  licensing 
reviews  under  10  CFR  part  63.  The  NRC 
comprehensive  review  of  safeguards  and 
security  is  a  separate  activity.  The  NRC 
safeguards  and  security  review  ' 

encompasses  all  types  of  licensed 
facilities  and  includes  information  and 
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plan  required 
land  10  CFR  73.51 


would  not  be  made  publicly  available, 
but  would  be  reviewed  to  determine 
whether  the  regulatory  requirements  are 
met. 

The  technical  bases  and  assumptions 
for  identifying  initiating  events  and 
evaluating  Category  2  event  sequences 
do  not  need  to  include  acts  of  war.  As 
the  Commission  stated  in  issuing  10 
CFR  part  63  (66  FR  55776,  November  2, 
2001),  "[cjonsideration  of  the  effects  of 
wars  and  military  actions  is  beyond  the 
scope  of  NRC's  responsibility.  NRC  has 
not  taken  into  account  the  effects  of  war 
in  developing  Part  63." 

Events  such  as  criticality  and 
contamination  of  the  operations  area  are 
addressed  in  responses  to  other 
comments. 

No  changes  were  made  to  the  Yucca 
Mountain  Review  Plan  in  response  to 
this  comment. 

11.10    Editorial  Comments 

Issue:  Will  editorial  corrections  be 
made  to  the  Yucca  Mountain  Review 
Plan? 

Comment.  Several  commenters 
suggested  editorial  improvements  to  the 
Yucca  Mountain  Review  Plan. 

A  partial  list  of  these  comments 
follows. 

(1)  Remove  review  plan  Section  1, 
"Introduction,"  and  Section  2, 
"Acceptance  Review,"  from  the  front  of 


the  plan  and  include  them  as 
appendixes,  to  avoid  detracting  from  the 
actual  licensing  review. 

(2)  Change  the  bullet  and  dash  system 
to  a  numerical  outline  format  similar  to 
that  in  other  NRC  staff  guidance 
documents. 

(3)  Clarify  the  language  of  Review 
Method  3  in  Section  3.1,  "General 
Description,"  of  the  draft  Yucca 
Mountain  Review  Plan,  regarding  the 
basis  for  the  Commission's  licensing 
authority. 

(4)  Make  specific  provisions  in  the 
Yucca  Mountain  Review  Plan  for 
evaluating  information  that  is  classified, 
such  as  the  characteristics  of  naval  fuel. 

(5)  Update  the  Yucca  Mountain 
Review  Plan  to  reflect  the  current  status 
of  activities  under  the  Nuclear  Waste 
Policy  Act. 

Response.  NRC  staff  has  incorporated 
those  editorial  comments  that  add 
clarity  to  the  Yucca  Mountain  Review 
Plan. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July  2003. 

For  the  Nuclear  Regulatory  Commission. 
Janet  R.  Schlueter, 

Chief.  High-Level  Waste  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  0.3-19321  Filed  7-30-03;  8:45  am] 
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Accidental  Release  Prevention 
Requirements:  Risk  Management 
Program  Requirements  Under  Clean 
Air  Act  Section  112(rH7);  Amendments 
to  the  Submission  Schedule  and  Data 
Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 
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the  RMP,  make  several  revisions  to  the 
submission  format  for  the  RMP,  and 
remove  the  regulatory  requirement  to 
discuss  the  off-site  consequence 
analysis  in  the  executive  summary  of 
the  RMP.  EPA  intends  to  issue  a  final 
rule  addressing  all  of  these  proposed 
changes  in  time  for  the  majority  of 
facilities  to  complete  their  5-year 
anniversary  re-submissions  by  June  21, 
2004.  The  modifications  proposed  today 
seek  to  improve  the  accident  prevention 
and  reporting  programs  of  regulated 
sources,  and  to  assist  federal,  state,  and 
local  RMP  implementation  in  light  of 
new  homeland  security  concerns. 
DATES:  Comments  must  be  submitted  on 
or  before  September  15,  2003.  If 
requested  within  7  days  from 
publication  date,  EPA  will  hold  a  public 
hearing  on  August  15,  2003  to  discuss 
the  modifications  in  this  proposed  rule. 
Consult  the  sources  of  information  in 
FOR  FURTHER  INFORMATION  CONTACT  for 
the  time  and  location  of  the  hearing,  if 
such  hearing  is  requested. 
ADDRESSES:  Comments  may  be 
submitted  by  electronic  mail  (e-mail)  to 
a-and-r-Docket@epa.gov.  Attention 
Docket  ID  No.  OAR-2003-0044.  Submit 
comments  by  postal  mail  to:  U.S. 
Environmental  Protection  Agency.  EPA 
West  (Air  Docket).  1200  Pennsvlvania 
Ave.,  NW.,  Room  B108,  Mail  Code 
6102T,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2003- 
0044.  Follow  the  detailed  instructions, 
and  find  more  options,  provided  in 


section  I.C  of  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the     - 
Emergency  Planning  and  Communitj' 
Right-to-Know  Hotline  at  (800)  424- 
9346;  in  the  Washington,  DC 
metropolitan  area,  contact  (703)  412- 
9810.  The  Telecommunications  Device 
for  the  Deaf  (TDD)  Hotline  niunber  is 
(800)  535-7672.  You  may  also  access 
general  information  online  at  the 
Hotline  Internet  site,  http:// 
www.epa.gov/epaoswer/hothne/.  For 
questions  on  the  contents  of  this  notice 
contact  Vanessa  Rodriguez,  Chemical 
Emergency  Preparedness  and 
Prevention  Office.  Mail  Code  5104A, 
U.S.  EPA,  1200  Pennsvlvania  Avenue, 
NW..  Washington,  DC'20004,  (202)  564- 
7913,  Fax  (202) 564-8233, 
rodriguez.vanessa@epa.gov.  You  may 
also  wish  to  visit  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  Internet  site 
at  http://\vww.epa.gov/ceppo. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

.4.  What  Are  the  Affected  or  Regulated 
Entities? 

Entities  potentially  affected  by  this 
action  are  those  stationary  sources  that 
are  subject  to  the  chemical  accident 
prevention  requirements  at  40  CFR  part 
68.  Affected  categories  and  entities 
include: 


Category  Examples  of  Affected  Entities 


Chemical  Manutaci  jrers 


Petroleum  

Other  Manufacturing 

Agriculture  

Public  Sources  . 

Utilities 

Other  

Federal  Sources 


Basic  chemical  manufacturing,  petrochemicals,  resins,  agricultural  chemicals,  pharmaceuticals,  paints, 

cleaning  compounds. 
Refineries. 

Paper,  electronics,  semiconductors,  fabricated  metals,  industrial  machinery,  food  processors. 
Agricultural  retailers. 

Drinking  water  and  waste  water  treatment  systems. 
Electric  utilities.  , 

Cold  storage,  warehousing,  and  wholesalers. 
Military  and  energy  installations. 
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particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2003-0044. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 


Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Air 
Docket  is  (202)  566-1742. 
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2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to. 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.B. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 


electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31.  2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  section  I.D.  Do  not  use 
EPA  Dockets  (EPA's  electronic  public 
docket  and  comment  system)  or  e-mail 
to  submit  CBI  or  information  protected 
by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 


electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources, "  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search."  and  then  key  in  Docket  ID  No. 
OAR-2003-0044.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2003-0044.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.C.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  When  mailing  comments 
through  the  U.S.  Postal  Service,  send  2 
copies  of  your  comments  to:  U.S. 
Environmental  Protection  Agency,  EPA 
West  (Air  Docket),  1200  Pennsylvania 
Ave.,  NW.,  Room:  B108,  Mail  Code 
6102T,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2003- 
0044. 

3.  By  Hand  Delivery  or  Courier.  When 
mailing  comments  through  Federal 
Express,  UPS.  or  other  courier  services, 
deliver  2  copies  of  your  comments  to: 
EPA  Docket  Center  (Air  Docket),  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Avenue,  NW..  Room:  B108. 
Mail  Code  6102T.  Washington.  DC 
20004.  Attention  Docket  ID  No.  OAR- 
2003-0044.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in  Unit 
LB. 

4.  By  Facsimile.  Fax  your  comments 
to:  202-566-1741,  Attention  Docket  ID. 
No.  OAR-2003-0044. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 


45126 


Federal  Register / Vol.  68,  No.  147 /Thursday,  July  31,  2003 / Proposed  Rules 


Ave  nue 


OAR 


iforma  Hon 


s  t 


bs 


following  address : 
Mail  Code  5 104 A 
Pennsylvania 
Washington.  DC 
Docket  ID  No 
may  claim  inform^t 
to  EPA  as  CBI  by 
all  of  that  in 
submit  CBI  on  di 
the  outside  of  the 
CBI  and  then  iderit: 
within  the  disk  or 
information  that  i 
marked  will  not 
accordance  with 
40  CFR  part  2. 

In  addition  to 
the  comment  that 
information  claimed 
the  comment  that 
information  claimed 
submitted  for  inc 
docket  and  EPA's 
docket.  If  you  su 
not  contain  CBI  o 
mark  the  outside 
clearly  that  it  doe; 
Information  not 
included  in  the 
electronic  public 
notice.  If  you  havi 
CBI  or  the  proced 
please  consult  the 
the  FOR  FURTHER 
section. 


Dorothy  Mcmanus, 
U.S.  EPA,  1200 
NW.. 
2J0460,  Attention 
-2003-0044.  You 
ion  that  you  submit 
I  narking  any  part  or 
as  CBI  (if  you 
or  CD  ROM,  mark 
disk  or  CD  ROM  as 
ify  electronically 
CD  ROM  the  specific 
CBI).  Information  so 
disclosed  except  in 
f  rocedures  set  forth  in 


lis 


ib  n 


otoe  complete  version  of 
includes  any 

as  CBI,  a  copy  of 
does  not  contain  the 

as  CBI  must  be 
sion  in  the  public 
electronic  public 
it  the  copy  that  does 
disk  or  CD  ROM. 
the  disk  or  CD  ROM 
not  contain  CBI. 
m|arked  as  CBI  will  be 
ic  docket  and  EPA's 
ocket  without  prior 
any  questions  about 
res  for  claiming  CBI, 
person  identified  in 
INFORMATION  CONTACT 


(ifl 


pi  bli 


the 


ui  ed 


E.  What  Should  I 
My  Comments  for 

You  may  find 
suggestions  helpfijl 
comments: 

1.  Explain  your 
possible. 

2.  Describe  any 
used. 

3.  Provide  any 
and/or  data  you 
views. 

4.  If  you  estima^ 
costs,  explainJh6M 
estimate. 

5.  Provide 
illustrate  your 

6.  Offer'altemat 

7.  Make  sure  to 
comments  by  the 
deadline  identified 

8.  To  ensure 
identify  the 
identification  nu 
on  the  first  page  o 
would  also  be  hel 
the  name,  date, 
citation  related  to 

The  informatior 
is  organized  as  fol 

1.  Introduction 

A.  Statutory  Auth 

B.  Background 


Consider  as  I  Prepare 
EPA? 


following 

for  preparing  your 


fiews  as  clearly  as 
issumptions  that  you 


technical  information 
that  support  your 


potential  burden  or 
you  arrived  at  your 

speci  ic  examples  to 
coiicems. 
ves.  . 

ubmit  your 
<  omment  period 


prep 


n  ber 


er  receipt  by  EPA. 
appropriate  docket 

in  the  subject  line 
your  response.  It 
ful  if  you  provided 
Federal  Register 
vouT  comments, 
in  this  proposed  rule 
ows: 

rity 


an:! 


II.  Discussion  of  Proposed  Changes 

A.  Changes  to  Reporting  Schedule 

1.  Five- Year  Accident  History 

2.  Emergency  Contact  Information 

B.  Changes  to  Executive  Summary 

C.  New  Data  Elements 

1.  Emergency  Contacts  E-mail  Address 

2.  Reason  for  Subsequent  RMP 
Submissions 

3.  Contractor  Information 

D.  Revisions  to  RMP  Submit  Format 
Uncontrolled/Runaway  Reactions 

III.  Other  Issues 

W.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Introduction 

A.  Statutory  Authority 

This  notice  of  proposed  rulemaking 
(NPRM)  is  being  issued  under  section 
112(r)  of  the  Clean  Air  Act  (CAA  or  Act) 
as  amended  (42  U.S.C.  7412.  7601). 

B.  Background 

The  1990  CAA  Amendments  added, 
among  other  things,  section  112(r)  to 
provide  for  the  prevention  and 
mitigation  of  accidental  releases  of 
extremely  hazardous  substances. 
Section  112(r)  calls  for  EPA  to  list  the 
most  dangerous  substances  and  a 
threshold  quantity  for  each  substance.  It 
also  directs  EPA  to  issue  regulations 
requiring  any  stationary  source  with 
more  than  a  threshold  quantity  of  a 
listed  substance  to  develop  and 
implement  a  risk  management  program. 
EPA  published  a  final  rule  creating  the 
list  of  regulated  substances  and 
establishing  thresholds  on  January'  31, 
1994  (59  FR  4478)  (the  "List  Rule"'"),  and 
a  final  rule  establishing  the  accidental 
release  prevention  regulations  on  June 
20.  1996  (61  FR  31668)  (the  risk 
management  program  regulations  or 
"RMP  Rule").  Together,  these  two  rules 
are  codified  as  part  68  of  title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
part  68). 

Sources  subject  to  the  RMP  rule  are 
required  to  develop  and  implement  a 
risk  management  program  that  includes, 
for  covered  processes,  a  five-year 
accident  history,  an  offsite  consequence 
analysis,  a  prevention  program,  and  an 


emergency  response  program.  Sources 
must  also  submit  to  EPA  a  risk 
management  plan  (RMP)  describing  the 
source's  risk  management  program.  The 
deadline  for  submitting  RMPs  was  June 
21,  1999,  for  sources  subject  to  the 
program  by  that  date.  Approximately 
15,000  sources  have  submitted  RMPs. 

The  RMP  rule  requires  sources  to 
update  and  re-submit  their  RMPs  at 
least  every  five  years  or  sooner  if  any  of 
the  changes  specified  in  section 
68.190(b)(2)  of  the  rule  occur.  The 
specified  changes  currently  include  the 
following  conditions:  (1)  No  later  than 
three  years  after  the  date  on  which  a 
regulated  substance  is  first  listed  under 
§  68.130,  (2)  no  later  than  the  date  on 
which  a  new  regulated  substance  is  first 
present  in  an  already  covered  process 
above  a  threshold  quantity,  (3)  no  later 
than  the  date  on  which  a  regulated 
substance  is  first  present  above  a 
threshold  quantity  in  a  new  process,  (4) 
within  6  months  of  a  change  that 
requires  a  revised  PHA  or  hazard 
review,  (5)  within  6  months  of  a  change 
that  requires  a  revised  off-site 
consequence  analysis  as  provided  in 
§  68.36,  and  (6)  within  six  months  of  a 
change  that  alters  the  Program  level  that 
applied  to  any  covered  process.  Updates 
and  re-submissions  entail  the  review 
and  revision  of  all  sections  of  the  RMP 
as  needed  to  bring  the  RMP  up  to  date. 
They  must  be  accompanied  by  a  new 
certification  letter  for  the  entire  RMP.  If 
a  source  re-submits  its  RMP  for  any  of 
the  aforementioned  reasons,  the  five- 
year  anniversary'  date  for  resubmitting 
the  RMP  is  reset. 

Sources  may  wish  to  revise  their 
RMPs  for  other  reasons,  as  well.  The 
Agency  distinguishes  among  the  re- 
submissions discussed  above  and  other 
various  types  of  revisions,  namely 
corrections,  de-registrations  (revised 
registrations)  and  withdrawals.  A 
correction  is  a  change  only  to  individual 
data  elements  that  a  source  wishes  to 
change  or  correct,  and  requires  a  new 
certification  letter  covering  that  change. 
Corrections  may  be  required  if  the 
implementing  agency  or  the  reporting 
center  discovers  the  submission  was 
incomplete  based  on  a  validation/error 
report.  The  source  may  initiate  a 
correction  if  it  discovers  an  error,  needs 
to  make  minor  administrative  changes 
(e.g.,  correction  of  a  phone  number  or 
contact  name),  or  changes  owners  but 
covered  process  operations  do  not 
change.  Corrections  do  not  entail  the 
review  and  revision  of  all  nine  sections 
of  the  RMP,  nor  do  they  affect  the  five- 
year  anniversary  date  for  updating  and 
resubmitting  the  RMP. 

De-registrations  (or  revised 
registrations  as  these  are  referred  to  in 
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section  68.190(c))  occur  when  the 
source  is  no  longer  covered  by  the 
program  (e.g.,  the  source  no  longer  uses 
any  regulated  substances  or  no  longer 
holds  regulated  substances  in  amounts 
that  exceed  the  threshold  quantities). 
The  source  submits  a  letter  requesting 
de-registration,  with  the  RMP  being 
retained  in  the  reporting  system 
database  for  15  years. 

A  withdrawal  occurs  when  a  source 
that  was  never  subject  to  the  program 
submits  an  RMP  in  error.  Such  a  source 
submits  a  letter  requesting  a 
withdrawal,  and  its  RMP  is  taken  out  of 
the  reporting  system  database 
altogether. 

Sources  subject  to  the  rule  on  June  21, 
1999,  were  required  to  submit  an  RMP 
by  that  date.  For  those  sources  that 
submitted  an  RMP  on  June  21,  1999, 
their  five-year  anniversary  date  will  be 
June  2 1 ,  2004.  Other  sources  that 
submitted  an  RMP  before  the  original 
deadline,  have  re-submitted  an  RMP 
since,  or  have  become  subject  to  the 
RMP  rule  since  June  21,  1999,  will  have 
different  anniversary  dates. 

II.  Discussion  of  Proposed  Changes 

A.  Changes  to  RMP  Submission 
Requirements 

1.  Five- Year  Accident  History 

EPA  proposes  that  facilities  who  have 
an  accident  that  meets  the  criteria  for 
the  five-year  accident  history  be 
required  to  update  and  re-submit  their 
RMP  within  six  months  of  the  date  of 
the  accident. 

The  five-year  accident  history  element 
for  the  RMP  (40  CFR  68.42)  requires  the 
owner  or  operator  of  a  stationary  source 
to  record  information  in  their  RMP  on 
all  accidental  releases  from  covered 
processes  in  the  past  five  years  that 
resulted  in  deaths,  injuries,  or 
significant  property  damage  on  site,  or 
known  offsite  deaths,  injuries, 
evacuations,  sheltering  in  place, 
property  damage,  or  environmental 
damage.  This  requirement  includes  the 
release  of  any  chemical  from  a  covered 
process,  not  just  the  release  of  a 
regulated  substance  from  that  covered 
process.  During  the  first  year  of  RMP 
submissions,  approximately  1,150 
sources  reported  in  their  five-year 
history  that  theij  facility  had  an 
accidental  release  that  met  the  criteria 
for  including  information  on  these 
releases  in  their  RMP. 

The  regulations  require  that  each  time 
a  source  re-submits  its  RMP,  the  five- 
year  accident  history  is  updated. 
Information  on  accidental  releases  in 
the  previous  RMP  submission  that  are 
now  outside  the  five-year  time  frame  is 
removed  while  information  on  recent 


accidental  releases  is  added.  However, 
unless  a  source  re-submits  its  RMP 
sooner  than  the  five-year  anniversary 
date,  information  on  more  recent 
accidental  releases  will  not  be 
submitted  in  an  RMP  for  potentially  5 
years.  The  five-year  accident  histor}'  is 
valuable  information  for  chemical 
accident  prevention  and  preparedness 
efforts  by  not  only  industry  but  by  many 
stakeholders,  including  emergency 
responders.  Consequently.  EPA  is 
proposing  to  require  that  sources  update 
and  re-submit  their  RMP  within  six 
months  of  an  accidental  release  that 
meets  the  five-year  accident  history 
reporting  criteria. 

EPA  believes  this  proposed 
requirement  would  help  spur  significant 
improvements  in  the  accident 
prevention  emd  reporting  programs  of 
sources  at  which  reportable  releases 
occur.  Accidents  can  be  caused  by 
failures  in  a  source's  accident 
prevention  program.  This  new  re- 
submission trigger  would  require  the 
source  to  review  its  accident  prevention 
program  in  light  of  the  accident,  and  to 
update  its  RMP  with  any  changes  to  the 
program.  While «11  physical  or 
procedural  improvements  may  not  be 
finished  and  completely  implemented 
within  the  6-month  accident  reporting 
deadline,  the  Agency  believes  that 
review  of  the  process  hazard  analysis 
and  other  elements  of  the  program  can 
be  completed  within  six  months.  The 
Agency  also  believes  that  sources  would 
benefit  greatly  from  the  prompt  scrutiny 
of  the  accident,  allowing  the  findings  of 
an  accident  investigation  to  better 
influence  any  safety  recommendations. 

EPA  also  believes  the  proposed 
requirement  would  have  the  additional 
benefit  of  improving  reporting  of 
accidental  releases.  By  providing  the 
details  of  the  accident  soon  after  the 
accident  takes  place,  the  source  would 
be  likely  to  provide  more  complete  and 
accurate  information  in  its  accident 
reporting.  Current  requirements  allow 
sources  to  compile  an  accident  report 
for  the  RMP  up  to  5  years  after  the 
accident  occurs. 

The  proposed  submission 
requirement  would  also  allow  EPA  and 
interested  stakeholders  to  determine  on 
an  annual  basis  if  the  rate  of  accidents 
is  increasing  or  decreasing,  rather  than 
waiting  five  years  to  see  such  data.  It 
would  also  enable  all  involved  in 
chemical  accident  prevention  to  identify 
trends  in  accident  causes,  examine  if 
there  are  problem  areas  or  a  need  for 
assistance  in  specific  industry  sectors, 
and  identify  effective  prevention 
measures  that  could  be  shared  so  that 
other  sources  may  avoid  similar 
accidents. 


This  change  would  modify  the 
schedule  for  updating  and  re-submitting 
an  RMP.  but  it  should  not  significantly 
change  the  associated  burden.  If  a 
source  had  a  reportable  accident,  it 
would  need  to  update  and  re-submit  an 
RMP  within  6  months.  However,  the 
source  would  not  need  to  resubmit 
again,  provided  there  are  no  other 
accidents  or  major  changes,  for  another 
5  years. 

An  alternative  that  was  also 
considered  would  require  sources  with 
new  accidents  that  meet  the  criteria  for 
reporting  in  the  5-year  accident  history 
to  update  their  RMP  on  a  fixed  date 
ever>'  year.  This  option  would  have  the 
Agency  receiving  RMPs  at  the  same  time 
from  all  of  the  sources  who  have  had 
accidents  that  meet  the  criteria  during 
the  previous  12  months.  This  option 
would  provide  EPA  with  an  annual 
report  of  all  of  the  significant  accidents 
that  have  occurred  at  reporting  sources, 
and  the  changes  that  were  made  due  to 
these  accidents.  EPA  is  not  proposing 
this  option  at  this  time,  because  the 
Agency  prefers  to  give  the  same  amount 
of  time  for  reporting  (six  months)  to  all 
sources.  For  example,  if  the  fixed  date 
for  annual  accident  reporting  was 
established  as  June  21,  a  source  having 
an  accident  on  June  15  would  have  no 
time  to  significantly  investigate  the 
accident  and  provide  a  meaningful 
report.  Nonetheless.  EPA  is  requesting 
comment  on  this  option  and  whether  it 
is  preferable  to  requiring  the  re- 
submissions within  six  months  of  a 
significant  accident. 

2.  Emergency  Contact  Information 

EPA  proposes  to  require  that  facilities 
correct  their  emergency  contact 
information  within  one  month  of  a 
change  in  the  information. 

The  RMP  has  become  a  primary 
source  of  information  for  the  federal 
government's  efforts  in  the  homeland 
security  area.  The  emergency  contact 
information  is  important  not  only  to 
state  and  local  responders,  but  also  for 
the  federal  government.  Under  current 
requirements,  if  the  information  for  the 
emergency  contact  becomes  outdated 
(e.g.,  change ^of  emergency  contact's 
phone  number,  emergency  contact 
leaves  the  position,  etc.),  the  source  may 
take  up  to  five  years  to  report  these 
changes.  Implementing  agencies  that 
have  audited  RMPs  report  that  much  of 
the  information  for  emergency  contacts 
is  outdated  or  otherwise  inaccurate.  For 
these  reasons,  EPA  is  proposing  to 
require  that  facilities  correct  their 
emergency  contact  information  within 
one  month  of  a  change  in  the 
information.  Explained  in  the  following 
section  in  detail  is  also  a  proposal  for  an 
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to  OCA  information  in  the  manner 
required  by  the  regulations  at  40  CFR 
part  1400.  EPA  requests  comment  on 
this  proposed  change. 

C.  New  Data  Elements 

1.  Emergency  Contacts  E-Mail  Address 

EPA  proposes  to  add  a  mandatory 
data  element  to  the  RMP  for  sources  to 
provide  the  e-mail  address  (if  any)  for 
the  emergency  contact. 

Section  68.160(b)(6)  ofthe  RMP  rule 
currently  requires  facilities  to  provide 
the  name,  title,  telephone  number,  and 
a  24-hour  telephone  number  of  an 
emergency  contact  person.  Similarly, 
§68.160(b)(14)  allows  facilities  to 
optionally  provide  an  e-mail  address  for 
the  source  or  parent  company.  From 
time  to  time,  EPA  is  made  aware  of 
specific  hazards.  For  example,  in  the 
Hazardous  Materials  Accident  Report: 
Hazardous  Materials  Release  From 
Railroad  Tank  Car  With  Subsequent  Fire 
at  Riverview,  Michigan,  July  14,  2001, 
the  National  Transportation  Safety 
Board  (NTSB)  included  the  following 
recommendation : 

"(EPA  should]  notify  all  facilities  that  are 
required  to  submit  risk  management  plans  to 
the  Environmental  Protection  Agency  that 
tank  car  excess  flow  valves  cannot  be  relied 
upon  to  stop  leaks  that  occur  during  tank  car 
loading  and  unloading  operations  and  that 
those  companies  that  have  included  reliance 
on  such  valves  in  their  risk  management 
plans  should  instead  identify  find  implement 
other  measures  that  will  stop  the 
uncontrolled  release  of  product  in  the  event 
of  a  transfer  line  failure  during  tank  car 
loading  or  unloading."  (NTSB,  R-02-17) 

Having  an  e-mail  address  for  the 
emergency  contact  would  allow  the 
Agency  to  quickly  and  directly 
communicate  hazard  information  such 
as  that  provided  above  by  the  NTSB. 
Providing  such  notifications  in  a  timely 
manner  to  all  sources  subject  to  RMP 
requirements  would  improve  sources 
access  to  critical  process  safety 
information. 

Additionally,  RMPs  have  become  a 
critical  source  of  information  for  the 
federal  government's  homeland  security 
efforts.  In  our  new  environment  of 
heightened  security,  it  may  become 
necessary  for  an  RMP  implementing 
agency  to  communicate  directly  and  on 
short  notice  with  soiuces  subject  to  the 
RMP  program,  or  with  a  portion  of  that 
universe.  The  e-mail  address  for  a 
source's  emergency  contact  would  be  a 
necessary  piece  of  information  for  this 
to  occur. 

As  noted  above,  EPA  is  also  proposing 
that  any  change  to  the  email  address  for 
a  source's  emergency  contact  be 
followed  by  a  corresponding  change  to 
the  source's  RMP  within  a  month  of  the 


address  change.  This  requirement 
would  trigger  a  correction;  a  re- 
submission would  not  be  required  for 
this  particular  change.  The  Agency 
requests  comments  on  this  proposal  and 
also  on  the  extent  to  which  sources  may 
not  have  an  e-mail  address.  Some 
sources,  such  as  small  agricultural 
retailers  or  fertilizer  warehouses,  may 
not  have  e-mail  capability. 

2.  Reason  for  Subsequent  RMP 
Submissions 

EPA  is  proposing  to  add  a  mandatory 
data  element  to  the  RMP  for  sources  to 
identify  the  purpose  of  submissions  that 
revise  or  otherwise  affect  their 
previously  filed  RMPs. 

As  notwi  above,  sources  are  required 
to  submit,  update  and  resubmit  their 
RMP  by  the  schedule  specified  in 
section  68.190  ofthe  RMP  rule.  Since 
the  initial  June  1999  reporting  deadline, 
EPA  has  received  thousands  of 
submissions  containing  corrections,  re- 
submissions, de-registrations  (revised 
registrations)  or  withdrawals  of 
previously  submitted  RMPs.  However, 
at  this  time  the  RMP  electronic 
submission  program  does  not  have  an 
entry  that  provides  the  reason  for  the 
submission,  making  it  difficult  at  times 
for  RMP  implementing  agencies  to 
determine  their  purpose. 

This  proposal  would  add  a  new  data 
element  in  the  RMP  for  sources  to 
indicate  what  they  are  submitting  and 
why.  For  example,  a  source  that 
modifies  its  RMP  to  correct  minor 
technical  errors,  make  minor 
administrative  changes  (i.e.,  updates  to 
contact  neunes,  addresses,  telephone 
numbers,  e-mail  addresses),  fill  in 
missing  data  elements,  or  reflect  facility 
ownership  changes,  would  indicate  that 
it  was  making  such  a  correction. 
Similarly,  a  source  that  revised  the  RMP 
for  its  update  and  re-submission  as 
required  every  five  years  or  when 
certain  changes  are  made,  such  as 
introducing  a  regulated  substance  in  a 
process,  would  indicate  that  it  was 
sending  an  RMP  re-submission  and 
why.  A  source  that  was  previously 
required  to  submit  an  RMP,  but  due  to 
changes  in  operations  was  no  longer 
required  to  report,  would  indicate  why 
it  was  submitting  a  de-registration 
(revised  registration)  of  the  chemical  or 
process.  Sources  that  had  originally 
submitted  an  RMP  in  error  [i.e.  they 
were  never  subject  to  RMP  regulation) 
would  indicate  why  they  were 
withdrawing  their  RMP  from  the 
national  database.  To  help  sources 
provide  this  inform'ktion,  we  would 
anticipate  adding  to  the  RMP  electronic 
submission  program  a  pop-up  menu  of 
typical  reasons  for  submissions.  Sources 
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would  simply  click  on  the  appropriate 
menu  item  or.  if  none  is  appropriate, 
briefly  state  the  reason  for  the  change. 

This  additional  reporting  element  is 
intended  to  assist  the  Agency  and  other 
implementing  agencies  in 
understanding  the  reason  a  source  is 
submitting  a  revised  RMP  or  asking  to 
remove  an  existing  one.  This 
information  would  also  provide  a  check 
on  the  RMP  submission  to  ensure  that 
information  is  provided  accurately. 
Further,  this  proposed  reporting 
requirement  would  provide  important 
information  on  changes  occurring  in 
industry,  providing  insight  into 
chemical  usage  and  process  safety 
management.  For  example,  monitoring 
the  number  of  sources  de-registering 
their  RMPs  because  they  have 
substituted  the  regulated  substance  for  a 
non-regulated  substance,  or  decreasing 
the  quantity  of  a  regulated  substance  in 
a  process,  would  provide  some 
indication  of  the  extent  to  which 
inherently  safer  or  alternative 
technologies  are  being  utilized  by  the 
sources  subject  to  the  RMP.  This  .i 

information  would  be  of  interest  to 
sources  that  could  learn  from  identified 
trends  and  industry  practices  in  the  area 
of  chemical  process  safety  management. 
The  Agency  is  requesting  comments  on 
this  proposal. 

The  Agency  also  recognizes  that  the 
terminology  used  to  identify  the  various 
types  of  submissions  may  cause  some 
confusion,  and  is  requesting  comments 
that  may  help  clarify  those  terms. 
Specifically,  the  Agency  is  considering 
changing  the  term  revised  registrations 
to  de-registrations,  which  more  clearly 
conveys  the  action  being  taken  and  is 
the  term  used  in  the  implementation 
materials  for  the  RMP. 

3.  Contractor  Information 

EPA  is  proposing  to  add  a  mandatory 
data  element  in  the  RMP  for  sources  that 
use  a  contractor  to  help  prepare  their 
RMPs  to  so  indicate. 

Through  RMP  audits,  implementing 
agencies  have  learned  that  many  RMPs 
have  been  prepared  in  large  part  by 
contractors.  Use  of  contractors  for  this 
purpose  is  allowed  under  the  RMP  rule. 
However,  some  implementing  agencies 
have  noted  potential  systemic  errors  in 
the  way  some  contractors  prepare  RMPs. 
Concern  has  also  been  raised  that,  in* 
some  cases,  sources  whose  RMPs  are 
largely  prepared  by  contractors  are  not 
sufficiently  familiar  with  the  contents  of 
their  RMPs.  EPA  is  proposing  to  require 
an  additional  data  element  in  the  RMP 
for  sources  who  Use  a  contractor  to  help 
develop  and  fill  out  the  RMP.  Those 
sources  would  be  required  to  provide 
the  name  of  the  contractor  who  helped 


prepare  the  RMP  and  a  phone  number 
to  contact  the  contractor. 

This  new  data  would  allow  the 
implementing  agencies  to  monitor  the 
use  of  contractors  for  RMP  preparation 
and  provide  appropriate  follow-up.  For 
example,  RMP  auditors  could  use  the 
information  to  more  easily  identify 
systemic  errors  linked  to  a  particular 
contractor,  and  could  then  share  this 
information  with  the  source  submitting 
the  RMP,  thus  improving  the  overall 
quality  of  the  sources'  safety 
management  programs.  Ultimate 
responsibility  for  RMP  implementation 
would  continue  to  reside  on  the 
stationary  source's  owner  or  operator. 
EPA  requests  comments  on  this  new 
requirement. 

D.  Revisions  to  RMP  Submit  Format 

Uncontrolled/Runaway  Reactions 

EPA  is  proposing  to  expand  the  list  of 
possible  causes  of  accidental  releases  to 
the  reporting  of  sources'  five-year 
accident  history  so  an  owner  or  operator 
cah  indicate  whether  an  accident 
involved  an  uncontrolled/runaway 
reaction. 

In  its  report.  Improving  Reactive 
Hazard  Management  (December  2002), 
the  U.S.  Chemical  Safety  and  Hazard 
Investigation  Board  (CSB)  recommended 
that  EPA  "[mlodify  the  accident 
reporting  requirements  in  RMP*Info  to 
define  and  record  reactive  incidents. 
Consider  adding  the  term  'reactive 
incident'  to  the  four  existing  'release 
events'  in  EPA's  current  5-year  accident 
reporting  requirements  (Gas  Release. 
Liquid  Spill/Evaporation,  Fire,  and 
Explosion).  Structure  this  information 
collectio'n  to  allow  EPA  and  its 
stakeholders  to  identify  and  focus 
resources  on  industry  sectors  that 
experienced  the  incidents;  chemicals 
and  processes  involved;  and  impact  on 
the  public,  the  workforce,  and  the 
environment"  (CSB  recommendation 
2001-01-H-R4). 

Based  on  this  recommendation,  EPA 
is  proposing  to  revise  RMP  reporting  of 
the  five-year  accident  history  (40  CFR 
68.42)  to  allow  the  owner  or  operator  to 
indicate  whether  the  accident  involved 
an  uncontrolled/runaway  reaction. 

The  new  element  would  provide 
sources  with  an  additional  choice  to 
more  accurately  report  accidents  that 
involved  uncontrolled  or  runaway 
reactions.  This  information  is  important 
when  measuring  whether  the  accidents 
involved  simple  releases  of  the  chemical 
(e.g.,  broken  valve,  broken  pipe)  or  were 
the  result  of  a  process  upset.  This  new 
information  would  provide  a  better 
understanding  of  the  types  of  accidents 
occiuring  at  regulated  sources. 


m.  Other  Issues 

Collection  of  OSHA  Occupational  Injury 
and  Illness  Data  in  Conjunction  With 
the  RMP  Filing  Required  Under  1 12(r)  of 
theCAA 

EPA  and  others  use  the  information 
reported  in  the  RMP  accident  history  in 
combination  with  other  data  to  better 
understand  accident  risks  and  to  gauge 
the  trends  with  respect  to  risk  and 
accident  prevention  across  various 
industry  sectors.  Health  and  safety 
indicators  could  also  provide 
information  to  industry,  government, 
and  other  researchers  in  understanding 
the  factors  that  affect  chemical  accident 
prevention.  Under  29  CFR  part  1904,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  requires 
employers  to  maintain  logs  of  employee 
reportable  injury  and  illness  statistics 
(Oil)  for  every  calendar  year.  Employers 
need  to  have  these  records  available  for 
compliance  officers  to  review  upon 
inspections,  and  the  records  for  each 
year  must  be  kept  for  5  years. 

Three  of  these  records  are  of  special 
interest  to  EPA:  (1)  Total  Incidence  Rate. 
(2)  Workdays  Lost  to  Injuries,  and  (3) 
Illness  and  Workdays  under  Restricted 
Duties.  EPA  is  considering  whether 
future  RMP  submissions  should  be 
required  to  include  data  for  these  three 
records,  aggregated  for  five  most  recent 
calendar  years.  With  renewed  emphasis 
on  quantifying  the  risks  and  benefits 
related  to  chemical  accidents,  and  on 
the  trends  in  key  sectors  covered  by 
e.xisting  regulations.-these  data,  if 
collected,  would  allow  an  objective 
analysis  of  any  statistical  relationship 
between  levels  of  reported  injuries  and 
illnesses,  accidental  releases  and  a 
variety  of  other  elements  driving 
chemical  industry  preparedness  and 
prevention  activities.  "The  ability  to  link 
to  injury  and  illness  data  and  the 
indicators  they  provide  on  health  and 
safety  at  chemical  facilities  could 
provide  extremely  valuable  information 
both  to  EPA  and  to  industry'  for 
understanding  the  factors  that  underlie 
chemical  process  safety.  Given  that 
RMPs  are  submitted  by  a  large  number 
of  chemical  facilities,  providing  OSHA 
on  data  in  RMPs  would  greatly 
facilitate  analysis  of  trends  in  the  U.S. 
chemical  industry  on  accidental  releases 
and  the  relationship  of  these,  if  any,  to 
facility  safety  levels. 

RMP  submitters  could  provide  the 
aggregate  statistics  requested  with  only 
minimal  additional  effort  in  filling  out 
the  RMP.  For  the  government  to  obtain 
this  data  by  other  means  would  require 
significant  effort.  The  Bureau  of  Labor 
Statistics  (BLS)  only  collects  thisTlata 
from  a  representative  sample  of 
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IV.  Statutory  anp  Executive  Order 
Reviews 

A.  Executive  On  \er  12866:  Regulatory 
Planning  and  Re  view 

Under  Executi  ve  Order  12866,  (58  FR 
51735  (October  •  ,  1993)),  the  Agency 
must  determine  Arhether  the  regulatory 
action  is  "signifi  cant"  and  therefore 
subject  to  0MB  i  eview  and  the 
requirements  of  he  Executive  Order. 
The  Order  defin  (s  "significant 
regulatory  actioi  "as  one  that  is  likely 
to  result  in  a  rulf  that  may:  (1)  Have  an 
annual  effect  on 
million  or  more 
material  way  th( 


the  economy  of  Si 00 
jr  adversely  affect  in  a 
economy,  a  sector  of 
the  economy,  prbductivity,  competition, 
jobs,  the  enviror  ment,  public  health  or 
or  State,   ocal,  or  tribal 

:ommunities;  (2)  create 


safety 
governments  or 


a  serious  incons  stency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  anot  ler  agency;  (3) 
materially  alter  me  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  -ights  and  obligations  of 
recipients  therec  f;  or  (4)  raise  novel 
legal  or  policy  is  sues  arising  out  of  legal 
mandates,  the  Piesident's  priorities,  or 
the  principles  se  t  forth  in  the  Executive 
Order."  It  has  be  en  determined  that  this 
proposal  is  not  c  onsidered  to  be  a 
"significant  regi  latory  action"  within 
the  meaning  of  t  le  Executive  Order  and 
is  therefore  not  <  ubject  to  OMB  review. 

B.  Paperwork  Re  duction  Act 

The  information 
requirements  in 
been  submitted 
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(OMB)  under  th( : 
Act.  44  U.S.C 
Information  Col 
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prepa  red  by  EPA  has  been 
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to  add  three  data 
Usk  Management  Plan 
one  data  element,  and 
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to  remove  the  obligation  to  discuss  the 
off-site  consequence  analysis  in  the 
executive  summary  of  the  RMP.  EPA  is 
also  proposing  to  modify  the  submission 
schedule  under  the  risk  management 
program  for  sources  who  have 
significant  accidents,  and  for  those  who 
change  the  information  for  the 
emergency  contacts.  This  action  may 
increase  some  burden  on  facilities  that 
currently  submit  risk  management  plans 
to  EPA. 

The  most  recently  recorded  number  of 
sources  subject  to  this  proposed  action, 
if  adopted,  is  14,930.  The  public 
reporting  burden  estimated  for 
familiarizing  with  this  rule  amendment 
is  2.0  hours  for  each  source.  Estimated 
unit  burden  for  the  new  RMP  data 
elements  is  0.25  hours.  The  burden  for 
change  in  submission  schedule  for  RMP 
due  to  signihcant  accidents  ranges  from 
3.0  hours  for  wholesale  to  9.0  hours  for 
large  chemical  manufacturers.  The 
burden  for  change  in  submission 
schedule  for  RMP  due  to  change  in 
emergency  contact  information  is  0.1 
hour  for  each  source. 

The  total  annual  burden  for  rule 
familiarization,  addition  of  new 
elements  to  the  RMP,  and  for  the  change 
in  RMP  submission  schedule  is  33,943 
hours  (101,829  hours  for  3  years),  with 
an  annual  cost  of  $992,400  ($2,977,200 
for  3  years). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
cortiplete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

To  comment  on  the  Agency's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 


ICR  imder  Docket  ID  number  OAR- 
2003-0052.  The  public  docket  is 
available  for  viewing  at  the  Air  Docket 
in  the  EPA  Docket  Center  (EPA/DC). 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  Docket  is  (202)  566-1742.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA  Dockets 
(EDOCKET)  at  http://www.epa.gov/ 
edocket.  Use  EDOCKET  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ED  number  OAR-2003-0052.  Also,  you 
can  send  comments  to  the  Office  of 
Information  and  Regulatory  Affai.s, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW,  Washington,  DC  20503. 
Attention:  Desk  Office  for  EPA.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  July  31,  2003,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  September 
2,  2003.  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq, 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  a  small 
/entity  is  defined  as:  (1)  A  small  business 
that  is  defined  by  the  Small  Business 
Administration  by  category  of  business 
using  North  American  Industrial 
Classification  System  (NAICS)  and 
codified  at  13  CFR  121.201;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  thaiv 50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
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profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  we  have  concluded  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifxing  potentiallv 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  reguiator\- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulator}-  requirements. 

EPA  has  determined  that  this 
proposed  rule  would  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  SlOO  million  or  more 
for  state,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  nationwide  capital 
cost  for  these  rule  amendments  is 
estimated  to  be  zero  and  the  annual 
nationwide  costs  for  these  amendments 


are  estimated  to  be  less  than  $1  million. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  Unfunded  Mandates  Act.  EPA  has 
determined  that  this  proposed  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  new  data 
elements  and  submission  requirements 
would  impose  only  minimal  burden  on 
these  entities. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure^ 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary-  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  focuses  on  requirements  for 
regulated  facilities  without  affecting  the 
relationships  between  governments  in 
its  implementation.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 
Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
did  consult  with  State  and  local  officials 
and  implementing  agencies  in 
developing  this  rule.  EPA  held  a  RMP 
Implementing  Agency  meeting  in 
Atlanta.  October  21  aiid  22.  2002.  State 
and  local  implementing  agencies  in 
attendance  included  representatives 
from  Alabama.  California.  Colorado. 
Delaware.  Florida.  Georgia.  Hawaii. 
Iowa.  Kentuck\\  Louisiana.  Mississippi. 
New  Jersey.  North  Carolina,  Ohio. 
Pennsvlvania.  and  South  Carolina. 


Participants  were  invited  to  provide    • 
feedback  regarding  the  program  and 
related  software,  as  well  as  suggestions 
for  improvements. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  The  proposed 
rule  focuses  on  requirements  for  all 
regulated  sources  without  affecting  the 
relationships  between  tribal 
governments  in  its  implementation,  and 
applies  to  all  regulated  sources,  without 
distinction  of  the  surrounding 
populations  affected.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 
EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  & 
Safety  Risks 

The  Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23.  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  economicallv 
significant  under  Executive  Order 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  AgencA"  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulators- 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposal  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
regulator}-  decisions  that  are  based  on 
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Section  12(d)  of  the  National 
Technology  Tra  nsfer  and  Advancement 
Act  of  1995  ("N  TTAA"),  Public  Law 
104-113.  sectioi  12(d)  (15  U.S.C.  272 
note)  directs  EF  A  to  use  voluntary' 
consensus  staniards  in  its  regulatory 
activities  unles; 
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consensus  stan(  ards. 
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Authority:  Sec.  U2{r)  of  the  Clean  Air  Act. 

Dated:  July  23.  2003. 
Marianne  L.  Horinko, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  68  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  68— CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

1 .  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7412(r).  7601(a)(1), 
7661-7661f. 

2.  Section  68.155  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  through  (g) 
as  paragraphs  (c)  through  (f). 

3.  Section  68.160  is  amended  by 
revising  paragraph  (b)(6),  redesignating 
paragraphs  b(14)  through  b(18)  as 
paragraphs  b(15)  through  b(19),  and 
adding  a  new  paragraph  b(14)  as 
follows: 

§68.160    Registration. 

*  X  *  *  * 

(b)  *  *  * 

(6)  The  name,  title,  telephone  number, 
24-hour  telephone  number,  and  the  e- 
mail  address  (if  an  e-mail  address  exists) 
of  the  emergency  contact; 
***** 

(14)  The  name,  the  mailing  address, 
and  the  telephone  number  of  any 
contractor  who  helped  prepare  the  RMP; 

***** 

5.  Section  68.190  is  amended  by 
revising  paragraphs  (b)(6)  and  (b)(7),  by 
adding  a  new  paragraph  (b)(8),  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  and  by  adding  new  paragraphs  (c) 
and  (e)  to  read  as  follows: 


/ 


§68.190    Updates. 


(b) 


(6)  Within  6  months  of  a  change  that 
requires  a  revised  offsite  consequence 
analysis  as  provided  in  §  68.36; 

(7)  Within  6  months  of  a  change  that 
alters  the  Program  level  that  applied  to 
any  covered  process;  and 

(8)  Within  6  months  of  the  date  of  an 
accidental  release  of  any  chemical  from 
a  covered  process,  where  the  accidental 
release  meets  the  criteria  for  reporting  in 
the  5-year  accident  historj'  as  provided 
in  §  68.42(a). 

(c)  The  owner  or  operator  of  a 
stationary  source  shall  submit  a 
correction  to  the  RMP  for  any  change  in 
the  emergency  contact  information 
required  by  §68.160  (b)(6)  within  one 
month  of  the  change. 
***** 

(e)  Following  submission  of  an  initial 
RMP,  an  owner  or  operator  submitting 
any  subsequent  version  or  revision  of 
the  RMP  shall  identify  the  type  of 
submission  being  made  and  the  reason 
for  it.  The  types  of  submission  include: 

(1)  Corrections  {e.g.,  changes  to  fix 
minor  technical  errors,  update 
administrative  information,  provide 
missing  data  elements  or  reflect  facility 
ownership  changes)  which  do  not 
require  an  update  and  revision  of  the 
RMP  under  this  section; 

(2)  Re-submissions  under  paragraph 
(b)  of  this  section; 

(3)  De-registrations  (revised 
registrations)  under  paragraph  (c)  of  this 
section;  and 

(4)  Withdrawals  of  an  RMP  for  any 
facility  that  was  erroneously  considered 
subject  to  part  68. 

*         *         *         *    -      * 
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FEDERAL  TRADE  COMMISSION 


16  CFR  Part  310 


Telemarketing 

AGENCY:  Federal 
action:  Final  nilb 


stales  I 


Rule  Fees 

Trade  Commission. 


SUMMARY:  The  F(  deral  Trade 


Commission  (the 


amend  the  FTC's 


310.8  that  woulc 


Commission"  or 


FTC")  is  issuini ;  this  Final  Rule  to 


Telemarketing  Sales 


Rule  ("TSR")  by  adding  a  new  Section 


impose  fees  on  entities 


accessing  the  Najional  Do  Not  Call 
Registry. 

EFFECTIVE  DATE:  I  lection  310.8  ("the 
Final  Fee  Rule")  will  become  effective 
September  1,  2 0(  3,  the  first  day  that 
entities  engaged  n  telemarketing  will  be 
able  to  access  thq  National  Do  Not  Call 
Registry-. 

ADDRESSES:  Reqi  ests  for  copies  of  this 
Final  Fee  Rule  si  ould  be  sent  to:  Public 
Reference  Brand  i,  Federal  Trade 
Commission,  Rodm  130,  600 
Permsylvania  Av  snue,  NW 
Washington.  DC  J0580.  The  complete 
record  of  this  pre  ceeding  is  also 
available  at  that  j  ddress,  and  on  the 
Internet  at:  http:/  hvww.ftc.gov/bcp/ 
rulemaking/ tsr/ti  nulemaking/ 
index.htm. 
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The  Commission  issued  final 
amendments  to  the  TSR  on  December 
18,  2002.  68  FR  4580  (Jan.  29.  2003). 
Among  the  changes  made  to  the  TSR, 
the  Conunission  adopted  the  proposal  to 
establish  a  National  Do  Not  Call 
Registry,  permitting  consumers  to 
register,  via  either  a  toll-free  telephone 
number  or  the  Internet,  their  preference 
not  to  receive  telemarketing  calls.  The 
Amended  TSR  requires  telemarketers  to 
refrain  from  calling  consumers  who 
have  placed  their  numbers  on  the 
national  registry,  starting  October  1, 
2003,  the  date  by  which  full  compliance 
with  the  "do-not-call"  registry 
provisions  of  the  Amended  TSR,  16  CFR 
310.4(b){l)(iii)(B).  is  required.  See  68  FR 
16238,  16245  (April  3,  2003).  To  comply 
with  this  requirement,  telemarketers 
will  be  required  to  access  the  national 
registry  at  least  once  every  three  months 
to  remove  from  their  telemarketing  lists 
the  telephone  numbers  of  those 
consumers  who  have  placed  their 
numbers  on  the  registry.  16  CFR 
310.4(b){3)(iv).  When  it  promulgated  the 
Amended  TSR.  the  Commission 
reserved  its  decision  on  the  issues 
raised  in  thj  User  Fee  NPRM,  stating 
that  it  would  seek  further  comment  in 
a  revised  Notice  of  Proposed 
Rulemaking.  See  68  FR  4580,  4640  n. 
716. 

On  February  20,  2003,  the  President 
signed  into  law  the  Consolidated 
Appropriations  Resolution  of  2003,  Pub. 
L.  108-7  (2003)  ("the  Appropriations 
Act"),  which  appropriated  hinds  for  the 
operation  of  the  FTC  during  fiscal  year 
2003.  In  the  Appropriations  Act, 
Congress  also  authorized  the  agency  to 
collect  fees  sufficient  to  implement  and 
enforce  the  "do-not-call"  provisions  of 
the  Amended  TSR.  Congress  fr)rther 
estimated  the  costs  for  fiscal  year  2003 
at  $18,100,000.  Id.  at  Division  B,  Title 
II.  See  also  The  Do-Not-Call 
Implementation  Act,  Pub.  L.  108-10 
(2003)  ("the  Implementation  Act")  at 
sec.  2.  Pursuant  to  the  Appropriations 
Act  and  the  Implementation  Act,  as  well 
as  the  Telemarketing  and  Consumer 
Fraud  and  Abuse  Prevention  Act,  15 
U.S.C.  6101-08  ("the  Telemarketing 
Act"),  the  FTC  issued  a  Revised  Fee 
Notice  of  Proposed  Rulemaking  ("the 
Revised  Fee  NPRM  ").  68  FR  16238 
(April  3,  2003).  The  Commission 
received  35  comments  in  response  to 
the  Revised  Fee  NPRM.' 


'  .\  list  of  the  commentRrs  in  this  proceeding,  and 
the  acronyms  used  to  identify  each,  is  attached 
hereto  as  Appendix  A.  Comments  submitted  in 
response  to  the  Revised  Fee  NPRM  will  be  cited  in 
this  .Notice  as  "lAcronym  of  CommenterJ-Revised 
Fee  at  (page  number]."  Comments  submitted  in 
response  to  the  User  Fee  NPRM  will  be  cited  as 


On  July  3,  2003,  the  Federal 
Communication  Commission  ("FCC") 
issued  its  Report  and  Order  in  the 
Matter  of  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  ("the  FCC 
Rules"). 2  Among  numerous  other 
provisions,  the  FCC  Rules  prohibit  any 
"person  or  entity"  from  "initiating  any 
telephone  solicitation"  to  a  "residential 
telephone  subscriber  who  has  registered 
his  or  her  telephone  number  on  the 
national  do-not-call  registry  of  persons 
who  do  not  wish  to  receive  telephone 
solicitations  that  is  maintained  by  the 
federal  government."  ^ 

Based  on  its  review  of  the  record  in 
this  proceeding,  and  on  its  law 
enforcement  experience  in  this  area,  the 
Commission  hereby  promulgates  this 
Final  Rule  establishing  fees  for  entities 
accessing  the  National  Do  Not  Call 
Registry. 

II.  Constitutionality 

Some  conunenters,  principally  ATA 
and  DMA,  contended  that  both  the 
National  Do  Not  Call  Registry  and  its 
associated  fees  would  violate 
telemarketers'  First  Amendment  rights.-' 
The  Commission  was  mindful  of  the 
First  Amendment  implications  of  the 
national  registry  while  amending  the 
TSR,"^  and  throughout  this  rulemaking 
has  carefully  considered  the 
constitutionalitv  of  the  proposed  Fee 
Rule.*' 

Relying  primarily  on  case  law 
addressing  speech  entitled  to  full  First 
Amendment  protection,  ATA  contended 
the  registr}''s  fees  are  unconstitutional 
in  part  because  by  "making  purchase  of 
the  list  a  precondition  for  engaging  in 
telemarketing,  the  Commission  has 
structured  the  list  as  a  prior  restraint  on 
protected  speech.""  The  Commission 


"(Acronym  of  Commenterl-User  Fee  at  Ipage 
number)."' 

-The  FCC  Rules  may  be  found  al:  http:// 
hraunfoss.fcc.gov/edocs  public/attachmatch/FCC- 
03-153Al.pdf. 

'47  CFR  64.1200(c)(2).  amended  [uly  3,  2003. 

••  See  AT.-\-Revise(l  Fee  at  1-1 R:  DMA-Revised  Fee 
at  6-7.  See  also  ICL-Revised  Fee  at  5-6  (asserting 
simply  "Given  that  the  nondeceptive  and 
nonmisleading  telemarketing  activity  is  protected 
commercial  speech,  the  decision  to  charge  some 
persons,  corporate  or  individual,  more  than  others 
with  no  relation  to  furtherance  of  residential 
privacy  is  unconstitutional."');  DB-Revised  Fee;  jj- 
Revised  Fee;  BP-Revised  Fee;  CS-Revised  Fee;  )S- 
Revised  Fee;  &  SS-Revised  Fee  at  1-2  (individuals 
voicing  concerns  about  freedom  of  speech). 

'-•  See.  e.g..  68  FR  4580.  4634-37  (Januarv  29, 
2003). 

''To  the  extent  that  ATA  and  DMA  challenge  the 
constitutionality  of  the  National  Do  Not  Call 
Registry  itself,  and  not  the  fee  proposal,  the 
rulemaking  on  the  registry  is  closed  and  the  parties 
are  briefing  the  matter  for  the  courts  to  decide. 

'  ATA-Revised  Fee  at  3-6.  See  also  DMA-Revised 
Fee  at  6  n. 11  (contending  "the  Court  took  a  dim 
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disagrees  and  believes  that  the  registry 
fee  provision  is  constitutional.  To  the 
extent  the  fee  imposes  a  restraint  on 
speech,  it  restrains  only  commercial 
speech.  The  Supreme  Court  has 
"observed  that  commercial  speech  is 
such  a  sturdy  brand  of  expression  that 
traditional  prior  restraint  doctrine  may 
not  apply  to  it."  See  Central  Hudson 
Gas  &■  Elec.  v.  Pub.  Serv.  Comm.  ofN.Y., 
447  U.S.  557,  571  n.l3  (1980)  (quoting 
Virginia  Pharmacy  Bd.  v.  Virginia 
Citizens  Consumer  Council,  425  U.S. 
748,  771-72  n.24  (1976)).  Moreover,  the 
Final  Fee  Rule  ensures  that  the  fee  is 
collected  from  the  telemarketing 
industry  through  procedures  that 
safeguard  against  unbridled  discretion 
in  the  hands  of  a  government  official  or 
agency."  The  registry  fees  are  more  akin 
to  the  registration  fees  or  business 
licenses  that  are  commonly  imposed 
upon  businesses  before  they  can  engage 
in  commercial  speech.  A  regulatory  fee 
on  speech  is  constitutionally 
permissible  when  it  is  related 
sufficiently  to  the  costs  of  administering 
and  enforcing  that  regulation.^ 

Ill,  Access  to  the  National  Do  Not  Call 
Registry 

A.  Entities  That  Are  Allowed  Access 

In  Section  310.8(e)  of  the  Revised  Fee 
NPRM,  the  Commission  proposed  to 
allow  access  to  the  national  registry  by 
telemarketers,  sellers,  others  engaged  in 
or  causing  others  to  engage  in  telephone 
calls  for  commercial  purposes,  and 
service  providers  acting  on  behalf  of 
such  persons.^ °  The  Commission  stated 


view  of  permits  to  engage  in  constitutionally 
protected  speech  whose  issuance  depended  on  the 
payment  of  a  license  tax  because  it  acted  as  a  prior 
restraint  on  speech  "). 

"  ATA  and  DMA  also  challenge  the  fee  size  and 
structure.  See.  e.g..  ATA-Revised  Fee  at  10 
(categorizing  the  registry's  fee  structure  as 
"irrationally  differentiated'");  DMA-Revised  Fee  at 
1.  Because  Congress's  guidance  on  the  amount  of 
the  fees  to  be  collected  and  the  Commission's 
efforts  to  tailor  the  fee  structure  are  best  understood 
in  context,  these  First  Amendment  concerns  will  be 
addressed  throughout  the  remaining  sections  of  this 
Statement. 

^See.  e.g..  Coalition  for  Abolition  of  Marijuana 
Prohibition  v.  Citv  of  Atlanta.  219  F.3d  1301.  1324 
n.l6  (11th  Cir.  2000);  jVa/iona/ /livoreness 
Foundation  v.  Abrams,  50  F.3d  1159,  1164-1168 
(2d  Cir.  1995). 

'"Proposed  Section  310.8(e)  also  permitted 
access  to  the  national  registry'  by  any  government 
agency  that  has  the  authority  to  enforce  a  federal 
or  state  "do-not-call"  statute  or  regulation.  Such 
agencies  will  access  iriformation  in  the  national 
registry  through  Consumer  Sentinel,  a  dedicated, 
secure  website  available  only  to  law  enforcement 
agei^cies.  The  Commission  is  expanding  this 
provision  of  the  Final  Fee  Rule  to  allow  access  to 
the  national  registry  to  any  "government  agency 
that  has  law  enforcement  authority.'"  This  revised 
language  more  effectively  mirrors  the  list  of  law 
enforcement  agencies  that  currently  have  access  to 
Consumer  Sentinel,  and  that  therefore  will  have 
access  to  the  national  registry  data. 


that  such  access  to  the  National  Do  Not 
Call  Registry  may  be  necessary  to 
effectuate  more  frilly  the  purpose  of  the 
"do-not-call"  regulations;  namely,  to 
enable  consumers  to  stop  unwanted 
telemarketing  calls.  Such  access  would 
allow  those  entities  that  are  exempt 
from  the  FTC's  jurisdiction,  but  that 
want  to  scrub  their  calling  lists  as  a 
matter  of  customer  service,  to  obtain  the 
information  necessary  to  do  so.  It  also 
would  allow  sellers  to  obtain  access,  as 
well  as  other  entities  that  have 
traditionally  provided  service  to  the 
telemarketing  industry.  The 
Commission  further  stated  that  the 
information  in  the  national  registry 
should  be  used  for  no  other  purpose 
than  to  stop  unwanted  telemarketing 
calls.  Thus,  the  Commission  proposed 
that,  prior  to  gaining  access  to  the 
national  registry,  a  person  would  be 
required  to  certify,  under  penalty  of  law, 
that  the  person  is  accessing  the  registry 
solely  to  comply  with  the  provisions  of 
this  Rule  or  to  otherwise  prevent  calls 
to  telephone  numbers  on  the  registry. 

A  number  of  commenters  supported 
the  Commission's  proposal  to  allow  for 
such  broad  access  to  the  national 
registry."  Others  suggested  that 
nonprofit  organizations  soliciting 
donations  also  should  be  allowed  to 
access  the  national  registry.  For 
example,  DMA  noted  that  such  access 
would  "effectuate  the  purposes  of  the 
do-not-call  regulations"  by  allowing 
such  entities  to  voluntarily  scrub  their 
calling  lists. 12  The  Commission  agrees 
that  nonprofit  organizations  that  wish  to 
obtain  access  to  the  national  registry  to 
prevent  calling  consumers  whose 
telephone  numbers  are  on  the  registry, 
even  though  they  are  not  required  by 
rule  to  do  so,  should  be  allowed  the 
opportunity.  As  a  result,  the 
Commission  is  amending  Section 
310.8(e)  by  eliminating  the  phrase 
"commercial  purposes"  from  this 
provision,  and  instead  allowing  access 
to  the  national  registry  to  entities 
"engaged  in  or  causing  others  to  engage 
in  telephone  calls  to  consumers."  As 
previously  stated,  each  entity  will  be 
required  to  certify,  under  penalty  of  law, 
that  it  is  accessing  the  registry  solely  to 
comply  with  the  provisions  of  this  Rule 
or  to  otherwise  prevent  calls  to 
telephone  numbers  on  the  registry. 


B.  Entities  Required  To  Pay  the  Fee 

The  Revised  Fee  NPRM  proposed 
requiring  each  seller  to  pay,  on  an 
annual  basis,  the  appropriate  fee  for 
accessing  the  National  Do  Not  Call 
Registry  prior  to  initiating,  or  causing  a 
telemarketer  to  initiate,  an  outbound 
telephone  call.  After  paying  the 
appropriate  fee  each  annual  period,  the 
seller  would  be  provided  with  a  unique 
account  number  that  it  could  use  to  gain 
direct  access  to  the  national  registry  at 
any  time  during  its  annual  period.'^  In 
addition,  the  seller  could  provide  its 
account  number  to  any  telemarketer  or 
service  provider  with  which  it  does 
business.  That  unique  account  number 
would  permit  the  telemarketer  or 
service  provider  to  gain  access  to  the 
information  to  which  the  seller  has 
subscribed.  The  Commission  noted  that 
under  this  revised  fee  structure,  each 
seller  would  be  charged  only  one  time 
annually  for  .access  to  the  information 
included  in  the  national  registry,  and 
would  b&  allowed  to  transfer  its  ability 
to  access  the  national  registry  to 
whatever  telemarketers  or  ser\'ice 
providers  it  wished  to  employ  on  its 
behalf. 

A  number  of  commenters  noted  that 
-the  proposed  rule  would  require  certain 
sellers  to  pay  for  access  to  the  national 
registry,  even  if  they  do  not  have  to  gain 
such  access  under  the  Amended  TSR.'"* 
Specifically,  under  the  Amended  TSR,  a 
seller  that  calls  only  persons  with  whom 
the  seller  has  an  established  business 
relationship,  or  from  whom  the  seller 
has  obtained  the  express  written 
agreement  to  call,  is  not  required  to 
access  the  national  registry  prior  to 
engaging  in  those  calls. '^  Nonetheless, 
as  proposed,  the  Revised  Fee  NPRM 
would  require  such  sellers  to  pay  the 
annual  fee  prior  to  making  such  calls. 
ATA  described  this  aspect  of  the 
proposed  fees  as  a  "particularly 
invidious  prior  restraint"  and  thus  a 
violation  of  the  First  Amendment 
because  telemarketers  are  forced  to  "pay 
a  fee  even  where  they  have  no  use  for 
information  in  the  registry.""'  As  VISA 
noted,  the  FTC  should  "clarify  in  the 
final  rule  that  if  a  seller  is  not  required 
to  access  the  registry  pursuant  to  an 
exemption  or  otherwise,  the  seller 


"  See  ARDA-Revised  Fee  at  2;  BOA-Revised  Fee 
at  1;  Household-Revised  Fee  at  2;  NCL-Revised  Fee 
at  1  ("Entities  that  are  exempt  from  the  FTC's 
jurisdiction  should  not  be  prevented  from 
voluntarily  accessing  the  registry  to  avoid  calling 
consumers  who  do  not  wish  to  receive 
telemarketing  solicitations.  ""1. 

'2  DMA-Revised  Fee  at  15-16.  See  also  NCL- 
Revised  Fee  at  1 . 


'^  As  set  forth  in  Section  310.8(d)  of  the  Revised 
Fee  NPRM  and  the  Final  Fee  Rule,  the  "annual 
period"  is  defined  as  the  twelve  months  following 
the  first  day  of  the  month  in  which  the  person  paid 
the  fee.  For  example,  a  seller  who  pays  its  annual 
fee  on  September  15.  2003,  has  an  "annual  period" 
that  runs  from  September  1,  2003  through  August 
31.2004. 

'*  See  ABA-Revised  Fee  at  1;  ATA-Revised  Fee  at 
5-6;  VISA-Revised  Fee  at  1-2. 

•s  See  16  CFR  310.4(b)(l)(iii)(B)(i)  and  (ii). 

'6  ATA-Revised  Fee  at  5-6. 
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t;r 


defines  "telemarketing"  as 
lampaign  which  is  conducted 
of  goods  or  services  or  a 
,  by  use  of  one  or  more 
involves  more  than  one 

16CFR310.2(cc). 
solely  in  intrastate 
engage  in  businesses  outside 
mitations  of  the  FTC.  are  not 

TSR  to  access  the 
Registry  or  pay  for  such 
companies  are  required  by 


entities  may  access  the  national  registry 
if  they  voluntarily  wish  to  prevent 
calling  telephone  numbers  that  are  on 
the  registry,  or  if  they  are  required  by 
other  laws  or  regulations  to  gain  such 
access. 

DMA  stated  that  nonprofit 
organizations  voluntarily  accessing  the 
national  registry  to  avoid  calling 
potential  donors  who  do  not  want  to 
receive  telemarketing  calls  should  not 
be  charged  for  such  access. 22  The 
Commission  agrees  that  such  charges 
are  unwarranted.  Section  310.8(c)  is 
amended  to  provide  that  there  shall  be 
no  charge  to  any  person  engaging  in  or 
causing  others  to  engage  in  outbound 
telephone  calls  to  consumers  and  who 
is  accessing  the  national  registry 
without  being  required  under  this  Rule, 
the  FCC  Rules,  or  any  other  federal 
law. 23  Such  persons  must  provide  all 
information  required  of  other  entities 
accessing  the  registry,  must  certify, 
under  penalty  of  law,  that  they  are 
accessing  the  registry  solely  to  prevent 
telephone  calls  to  telephone  numbers  on 
the  registry,  and  must  further  certify 
that  they  are  accessing  the  registry 
without  being  required  under  this  Rule, 
the  FCC  Rules,  or  any  other  federal  law. 
Affording  these  persons  such  access  to 
the  registry  will  enable  them  to  abide  by 
consumers'  choices  not  to  be  called  by 
commercial  telemarketers.  At  the  same 
time,  the  certification  requirement — 
under  penalty  of  law — will  enable  the 
Commission  to  take  appropriate  steps 
against  those  who  misuse  the  registry. 

The  Commission  also  proposed  in  the 
Revised  Fee  NPRM  that  telemarketers 
who  are  not  also  sellers — i.e.,  entities 
that  engage  in  telemarketing  only  on 
behalf  of  others — would  not  have  to  pay 
a  separate  fee  for  their  access  to  the 
national  registry.  Similarly,  list  brokers 
or  other  service  providers  who  develop 
and/ or  scrub  the  calling  lists  for  their 
seller-clients  would  not  have  to  pay  for 
their  individual  access  to  the  national 
registry.  Instead,  such  telemarketers  and 
service  providers  would  be  required  to 
ensure  that  their  seller-clients  have  paid 
for  access  to  the  National  Do  Not  Call 
Registry  prior  to  initiating  outbound 
telephone  calls,  or  providing  services, 
on  their  behalf.  Telemarketers  and 
service  providers  would  gain  this 
assiuance  by  obtaining  and  using  the 
seller's  unique  account  number  to 
access  the  national  registry. 


the  FCC  Rules  to  access  the  national  registry  and 
pay  for  such  access.  See  FCC  Rules  at  ^  27. 

22  See  DMA-Revised  Fee  at  15-16. 

^'  Such  persons  consist  solely  of  entities  engaged 
in  outbound  telephone  calls  to  consumers  to  induce 
charitable  contributions,  for  political  fund  raising, 
or  to  conduct  surveys. 


DMA  opposed  this  "seller  pays" 
model  for  the  National  Do  Not  Call 
Registry. 24  Instead,  DMA  suggested  that 
the  FTC  "should  leave  the  issue  of  who 
pays  for  the  List  to  the  contractual 
provisions  between  service  bureaus  and 
sellers."  ^s  IMC  stated  that  a  "more 
workable  proposal  would  be  to  require 
each  calling  entity,  third  party  or  seller 
using  in  house  callers  to  purchase  and 
implement  the  list.  Thus,  IMC  could 
purchase  access  to  the  registry  once  and 
call  on  behalf  of  all  its  clients."  ^fi  The 
Commission  does  not  believe  such  a 
system  would  equitably  spread  the  fees 
for  the  national  registry  among  all 
entities  that  engage  in  telemarketing.  As 
the  Commission  explained  in  the 
Revised  Fee  NPRM,  sellers  are  the 
ultimate  beneficiaries  of  telemarketing 
campaigns,  and  covered  sellers  must 
gain  access  to  the  information  in  the 
national  registry  to  remain  in 
compliance  with  the  "do-not-call" 
provisions  of  the  Amended  TSR.  As  a 
result,  all  such  sellers  should  pay  an 
appropriate  fee  for  that  access. 
Moreover,  by  charging  only 
telemarketers  for  access  to  the  national 
registry,  and  charging  them  only  once 
for  their  access  on  behalf  of  multiple 
clients,  IMC's  proposed  fee  structure 
would  inequitably  benefit  those  sellers 
that  employ  a  telemarketer  with 
multiple  clients.  This  inequitable 
advantage  is  created  because  those 
sellers  would  bear  less  of  the  cost  of 
access  to  the  same  information  than 
sellers  that  engage  in  their  own 
telemarketing  without  hiring  a 
telemarketer.  Thus,  the  Commission 
will  require  sellers,  and  not  their 
telemarketers  or  servicejroviders,  to 
pay  for  access  to  the  national  registry.^^ 

"The  FCC  Rules  recognize  that 
allowing  telemarketers  and  others  to 
share  the  information  obtained  from  the 
national  registry  "would  threaten  the 
financial  support  for  maintaining  the 
database. "28  In  fact,  the  FCC  Rules 
specifically  prohibit  any  entity  that 
accesses  the  national  registry  from 
"participat[ing]  in  any  arrangement  to 
share  the  cost  of  accessing  the  national 


"  See  DMA-Revised  Fee  at  7-8. 

"Id. 

26  IMC-Revised  Fee  at  5. 

2'' The  FCC  Rules  require  all  entities  "making 
telephone  solicitations  (or  on  whose  behalf 
telephone  solicitations  are  made)"  to  "purchased 
access  to  the  relevant  do-not-call  data  from  the 
administrator  of  the  national  database."  47  CFR 
64.1200(c)(2)(i)(E),  amended  July  3.  2003.  The 
Commission  will  deem  all  telemarketers  or  service 
providers  who  are  not  also  sellers  to  have 
"purchased  access"  to  the  national  registry  by 
providing  the  unique  account  number  of  the  seller 
on  whose  behalf  the  telemarketer  or  service 
provider  is  gaining  access. 
.    "FCCRulesatI  32,  n.l29. 
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database,  including  any  arrangement 
with  telemarketers  who  may  not  divide 
the  costs  to  access  the  national  database 
among  various  client  sellers. "29  The 
Commission  agrees  with  the  FCC,  and 
believes  such  a  prohibition  is 
appropriate  to  include  in  the  Final  Fee 
Rule  as  well.  As  a  result,  the 
Commission  is  including  similar 
prohibitory  language  in  Section 
310.8(c).3o 

The  Revised  Fee  NPRM  did  not 
permit  any  entity,  other  than  a  seller,  to 
purchase  the  list  of  numbers  in  the 
national  registry.  A  number  of 
commenters  noted  that  telemarketers 
calling  on  behalf  of  exempt  entities 
would  be  in  the  "xuitenable  position"  of 
being  required  to  comply  with  the  "do- 
not-call"  provisions  of  the  Amended 
TSR,  but  not  having  the  ability  to  access 
the  national  registry  without  their 
exempt  seller-clients  having  paid  for 
access. 31  To  address  this  potential 
problem,  some  commenters  suggested 
allowing  telemarketers  direct  access  to 
the  national  registry.32  Convergys,  a 
large  telemarketer  commenter,  described 
a  niunber  of  other  situations  when 
telemarketers  may  want  to  subscribe  to 
the  national  registry  although  their 
seller-client  is  not  required  to  do  so,  or 
has  already  purchased  the  list.  For 
example,  the  telemarketer  may  want  to 
scrub  the  calling  list  of  a  client  calling 
customers  with  an  existing  business 
relationship,  or  "to  help  guard  against 
errors  or  omissions"  in  the  sellers'  lists 
and  to  re-verify  the  accuracy  of  those 
lists.33 

For  the  reasons  set  forth  in  these 
comments,  the  Commission  agrees  that 
allowing  independent  access  to  the 
national  registry  by  telemarketers  or 
other  service  providers  is  appropriate. 
As  a  result,  telemarketers  or  service 
providers  will  be  allowed  to  gain  access 
to  the  national  registry  on  their  own 
behalf,  without  being  limited  solely  to 
the  access  allowed  for  their  seller- 
clients.  To  maintain  the  fairness  of  the 
fee  structure,  however,  telemarketers 
and  service  providers  will  be  required  to 
pay  the  appropriate  fee  for  such 
independent  access.  Moreover,  covered 
sellers  still  will  be  required  to  pay  the 
fee  prior  to  engaging  in,  or  causing  a 
telemarketer  to  engage  in,  outbound 


2" 47  CFR  64.1200(c)(2)(i)(E).  amended  July  3, 
2003. 

'°  Inclusion  of  this  prohibition  in  the  Fee  Rule 
also  will  "maximize  consistency"  between  the  FTC 
and  FCC  Rules.  See  Do  Not  Call  Implementation 
Act,  §3. 

3'  See  ABA-Revised  Fee  al  1-2;  BOA-Revised  Fee 
at  1-2;  Convergys-Revised  Fee  at  3-5;  FSR-Revised 
Fee  at  1-2. 

^2  See  BOA-Revised  Fee  at  1-2;  Convergys- 
Revised  Fee  at  5. 

^3  See  Convergys-Revised  Fee  at  2-5. 


telephone  calls  for  which  access  to  the 
"do-not-call"  registry  is  required  by  the 
Amended  TSR.  This  'covered  seller 
pays"  requirement  remains  in  place 
regardless  of  whether  the  telemarketer 
or  service  provider  employed  by  the 
seller  independently  and  voluntarily 
pays  for  access  to  the  national  registry. 
In  addition,  telemarketers  and  service 
providers  paying  for  such  independent 
access  must  certify  that  they  are 
accessing  the  national  registry  solely  to 
comply  with  the  provisions  of  the 
Amended  TSR,  or  otherwise  to  prevent 
telephone  calls  to  telephone  numbers  on 
the  national  registry.  Finally,  such 
telemarketers  or  service  providers  are 
not  permitted  to  use  the  information 
they  obtain  from  the  national  registry  on 
behalf  of  any  entity,  covered  seller  or 
exempt,  unless  that  entity  has  paid  the 
appropriate  fee  for  access  to  the 
information  or,  for  exempt  sellers,  has 
submitted  the  appropriate  certification 
to  gain  access  to  the  national  registry. 

C.  Other  Registry  Access  Issues 

Commenters  raised  three  other  issues 
regarding  access  to  the  national  registry. 
First,  commenters  suggested  allowing 
sellers  and  telemarketers  to  allocate 
responsibility  among  themselves  for 
obtaining  access  to  the  national  registry. 
The  Revised  Fee  NPRM  anticipated  that 
all  covered  sellers  would  initially  access 
the  national  registry  on  their  own 
behalf,  pay  the  appropriate  fee  and 
acquire  an  account  number,  which  they 
could  then  provide  to  any  telemarketer 
or  service  provider  that  they  wish  to 
hire.  Commenters  noted,  however,  that 
telemarketers  and  service  bureaus 
frequently  access  state  "do-not-call" 
lists  on  behalf  of  their  seller-clients. ^^ 
These  commenters  maintained  that 
sellers  should  be  permitted  to  access  the 
national  registry  either  directly,  or 
permit  a  third  party,  such  as  a 
telemarketer  or  list  broker,  to  enroll  and 
access  on  the  seller's  behalf.  "In  either 
event,  a  unique  account  number  could 
be  assigned  for  each  seller,  thereby 
allowing  it  the  flexibility  to  change 
telemarketers/service  providers,  or  use 
multiple  telemarketers,  once  an  access 
fee  has  been  paid  on  its  behalf. "'^ 

The  Commission  is  persuaded  that 
such  flexible  access  is  appropriate. 
Sellers  may  contract  with  telemarketers 
or  other  service  providers  to  access  the 
national  registry  on  their  behalf  to 
satisfy  the  rule's  requirements.  In  this 
way,  sellers  and  their  agents  can 
allocate  the  responsibility  for  accessing 
the  registry,  although  the  seller  remains 


ultimately  liable  for  calls  made  on  its 
behalf,  and  telemarketers  remain  liable 
for  ensuring  that  their  covered  sellers 
have  paid  the  appropriate  fee.  A  unique 
account  number  still  will  be  provided  in 
the  seller's  name,  for  use  by  the  seller 
throughout  its  annual  period.  As  a 
result,  §§  310.8(a),  (b),  and  (d)  are 
amended  to  allow  sellers  to  pay  the 
aimual  fee  "either  directly  or  through 
another  person." 

The  second  issue  raised  by 
commenters  regarding  access  to  the 
national  registry  concerns  the  frequency 
of  that  access.  Convergys  stated  that  the 
fee  rule  should  require  telemarketers  to 
access  the  data  quarterly,  regardless  of 
the  number  of  new  clients  they  might 
acquire  during  that  period. 
Telemarketers  could  then  update  their 
access  and  their  registration  information 
(with  identities  of  new  sellers)  on  a 
quarterly  basis. ^^  Similarly,  DMA  stated 
that  it  is  inefficient  to  require  a  service 
bureau  to  access  the  registry  separately 
in  the  event  it  signed  up  a  new  client, 
even  though  it  has  a  current  version  of 
the  telephone  numbers  in  the  registr>'.37 
Convergys  also  noted  that  current 
telemarketer  systems  are  designed  to 
allow  telemarketers  to  access  data 
directly  and  use  it  for  more  than  one 
client.  According  to  Convergys,  limiting 
access  to  varying  levels  paid  for  by 
various  clients  would  require  significant 
modifications,  burdens  and  costs. 3« 

The  Commission  never  proposed 
requiring  telemarketers  or  service 
bureaus  to  access  the  national  registry  or 
download  data  separately  for  each 
client.  There  are  two  requirements  in 
effect  that  mandate  the  frequency  of 
access  to  the  national  registry.  First, 
§  310.4(b)(3)(iv)  of  the  Amended  TSR 
requires  sellers  and  telemarketers  to 
employ  a  version  of  the  national  registry 
obtained  from  the  Commission  no  more 
than  three  months  prior  to  the  date  any 
call  is  made.  Second,  §  310.8(a)  of  the 
revised  fee  rule  requires  sellers  to  pay 
the  annual  fee  prior  to  initiating,  or 
causing  a  telemarketer  to  initiate, 
outbound  telephone  calls  to  persons 
whose  numbers  are  on  the  registry.  As 
a  result,  a  telemarketer  need  only  access 
the  national  registry  once  every  three 
months,  assuming  it  can  scrub  all  of  its 
calling  lists  by  using  that  frequency  of 
access. 39  It  can  call  on  behalf  of  all  of 


"  See  ERA-Revised  Fee  at  3-5;  MPA-Revised  Fee 
at  4-5;  West-Revised  Fee  at  1-2. 
35  ERA-Revised  Fee  at  4. 


^Convergys-Revised  Fee  at  6-3. 

"  DMA-Revised  Fee  at  8. 

"Convergys-Revised  Fee  at  6. 

'*The  Commission  has  developed  the  "do  not 
call"  rules  to  allow  sellers  and  telemarketers  to 
determine  when  and  how  frequently  they  need  to 
access  the  national  registry  to  remain  in 
compliance.  Unlike  many  state  systems,  the 
national  registry  is  continuously  updated  as 
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its  clients  durin  ?  that  period,  scrubbing 
from  all  of  its  a  lling  lists  those 
numbers  that  w  jre  included  in  the 
national  registn  at  the  time  the 
telemarketer  ac(  essed  the  registry.  If  the 
seller-client  agrees  to  allow  the 
telemarketer  to  ise  the  information 
already  in  the  tc  lemarketer's  files  from 
a  prior  downloa  d  from  the  national 
registry  within  the  previous  three 
months,  there  is  no  rule  violation  for  the 
telemarketer  to  io  so.  In  other  words, 
telemarketers  ai  d  service  providers 
acting  on  behalf  of  sellers  may  use  one 
download  from  he  national  registry  on 
behalf  of  multip  le  clients,  as  long  as  the 
fee  for  each  of  tlie  seller-clients  is  paid. 

The  third  acc<  ss  issue  raised  by 
commenters  is  a  n  objection  to  the 
requirement  tha :  telemarketers  and  list 
brokers  must  idisntify  their  clients  when 
accessing  the  national  registry. 
According  to  DMA,  these  "contractual 
relationships  ar^  proprietary 
information  and!  bear  no  relationship  to 
consumer  privacy." '"'  Convergys  stated: 
"For  any  business,  customer  identity  is 
inherently  sensihve,  proprietary  data 
and  there  is  no  pasis  in  the  record  for 
requiring  telemarketers  to  disclose  it 
routinely  and  in  the  absence  of 
substantial  comi  »laints  or  other  evidence 


to  suggest  there 


violations." •»'  T  le  Commission 
understands  the  likely  proprietary 
nature  of  these  business  relationships, 
and  notes  that,  tu  the  extent,  if  any,  such 
information  con  ititutes  trade  secrets  or 
other  confidentii  il  or  privileged 
commercial  or  financial  information,  it 
would  not  be  su  )ject  to  mandatory 
public  disclosiu ;  by  the  Commission. ■♦^ 


Nevertheless,  th 
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ca  used  : 
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consumers  register, 
the  most  up-to-date 
time  they  access  the 
consumers  to  see  a 
from  the  first  day 
to  wait  for  their  ni 
quarterly  list.  This 
commenter.  West, 
update  schedule,  the 
be  missed  in  the  thre  !• 
approximately  twent  ' 
update  the  West  systi  ra 
consisting  of  one  mil 
upload  happens  on  a 
there  is  the  potential 
day  after  West 
be  missed  in  the  thre  i 
require  West  to  actually 
than  quarterly  to  avo 
West-Revised  Fee  at 
seller  or  telemarketer 
it  must  access  the 
compliance  with  the 
version  of  the  registr 
Commission  not  mor  i 
the  date  any  call  is 
«<>  DMA-Revised 
*'  Convergys-Revis^d 
"  See  Freedom  of 
5  U.S.C.  552(b)(4) 
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s  information  is  critical 


a  result,  telemarketers  obtain 
of  telephone  numbers  each 
egistry.  This  allows 
di  crease  in  telemarketing  calls 
register,  rather  than  having 
rs  to  be  published  in  a 

some  concern  for  one 
stated:  "Without  a  defined 
potential  exists  for  numbers  to 
month  window.  It  takes 
to  twenty-four  hours  to 

with  a  do-not -call  registry 
ion  records  because  the 
real  time  basis.  Given  this. 
For  a  number  that  is  added  one 
the  do-not-call  registry  to 
month  window.  This  would 

download  the  list  more 
d  this  potential  problem." 
It  is  up  to  the  individual 
to  determine  how  frequently 
nal  ional  registry  to  remain  in 
equirement  that  it  use  a 
obtained  from  the 
than  three  months  prior  to 
mkde. 


at  7-«. 
Fee  at  5-6. 
I  iformation  Act  Exemption  4. 
Act  §6(0,  15  U.S.C.  46(f) 


for  effective  law  enforcement  of  the  "do 
not  call"  registry  provisions  of  the 
Amended  TSR.  as  well  as  for  effective 
collection  of  the  required  fees. 
Typically,  consumers  reporting  "do-not- 
call"  complaints  will  have  only  the 
name  of  the  seller  provided  to  the 
consumer  during  the  call.  As  part  of  the 
investigation  of  such  complaints,  law 
enforcement  may  seek  to  determine 
whether  the  seller  made  that  call  on  its 
own  behalf,  or  used  the  services  of  a 
telemarketer.  Information  provided  by 
sellers  and  telemarketers  to  gain  access 
to  the  national  registry  is  highly  relevant 
to  law  enforcement.  Querying  the 
registry  is  faster,  less  expensive,  and  a 
potentially  more  reliable  method  of 
obtaining  that  information  than 
traditional  discovery  tools,  which  also 
likely  would  eventually  result  in  the 
disclosure  of  the  same  proprietary 
information.  Equally  important,  to 
ensure  that  all  sellers  pay  their 
appropriate  share  of  the  registry  fees,  it 
is  critical  to  know  the  identity  of  each 
seller  that  pays  the  fee,  and  on  whose 
behalf  each  telemarketer  or  service 
provider  is  accessing  the  national 
registry.  Thus,  the  Commission  will 
continue  to  require,  in  §  310.8(e),  that  if 
a  person  is  accessing  the  national 
registry  on  behalf  of  other  sellers,  that 
person  must  identify  each  of  the  other 
sellers. 

D.  Seller  and  Telemarketer  Liability 

In  the  Revised  Fee  NPRM,  the 
Commission  proposed,  in  Section 
310.8(a)  of  the  Rule,  to  make  sellers 
directly  liable  for  initiating,  or  causing 
a  telemarketer  to  initiate,  an  outbound 
telephone  call  without  first  paying  the 
appropriate  fee  for  access  to  the  national 
registry.  The  Commission  also 
proposed,  in  Section  310.8(b),  to  make 
telemarketers  directly  liable  for 
initiating  an  outbound  telephone  call  on 
behalf  of  a  seller  without  first  ensiuing 
that  their  seller-clients  have  paid  for  up- 
to-date  access  to  the  National  Do  Not 
Call  Registry.  The  Commission 
proposed  imposing  this  liability  under 
the  authority  of  the  Appropriations  Act 
and  the  Implementation  Act,  in  addition 
to  the  Telemarketing  Act,  which 
provides  the  authority  for  the  other 
portions  of  the  Amended  TSR. 

This  proposed  liability  engendered  a 
wide  range  of  comment.  For  example, 
NCL  stated:  "The  FTC's  proposal  to 
hold  sellers  and  any  entities  acting  on 
their  behalf  directly  liable  for 
compliance  with  the  fee  requirements  is 
absolutely  crucial  to  prevent  abuses  in 
this  regard."  '»■'  On  the  other  hand,  IMC 
maintained  that  liability  should  not 


"  .NCL-Revised  Fee  at  1-2. 


exist  unless  a  seller  or  telemarketer  calls 
a  consumer  who  had  placed  their 
number  on  the  registry.  According  to 
IMC,  liability  for  simply  failing  to 
purchase  the  list  is  imrelated  to  any 
consumer  privacy  interest  and  is 
unconstitutional. ""* 

As  the  Commission  stated  in  the 
Revised  Fee  NPRM,  direct  liability  on 
sellers  and  telemarketers  is  necessary  to 
effectuate  fairly  the  mandate  of  the 
Appropriations  Act  and  the 
Implementation  Act,  which  authorize 
the  Commission  to  collect  fees  sufficient 
to  cover  the  costs  of  implementing  and 
enforcing  the  "do-not-call"  provisions 
of  the  Amended  TSR.  Without  such 
direct  liability,  the  Commission  remains 
concerned  that  not  all  entities  that 
obtain  information  from  the  national 
registry  will  pay  their  fair  share  of  the 
fees  for  that  information,  resulting  in 
increased  fees  for  those  entities  that  do 
pay.  The  Commission  continues  to 
believe  that  the  most  effective  way  to 
ensiue  that  all  covered  sellers  pay  their 
fair  share  of  the  registry  fees  is  to 
impose  direct  liability  upon  them  if  they 
initiate,  or  cause  a  telemarketer  to 
initiate,  a  call  to  a  consumer  without 
first  paying  the  appropriate  annual  fee. 

As  for  telemarKeter  liability,  a  number 
of  commenters  suggested  that  "where  a 
service  bureau  has  reasonably  relied  on 
evidence  that  its  seller  clients  have  paid 
for  access,  the  service  bureau  should  not 
be  held  liable  for  the  seller's  lack  of 
compliance."  *^  The  Commission  agrees 
that  telemarketers  can  rely  on  the 
registry  for  proof  of  payment  as  long  as 
that  reliance  is  reasonable  given  the 
totality  of  the  circiunstances.  If  a 
telemarketer  or  list  broker  accesses  the 
national  registry  on  behalf  of  a  seller- 
client  and  presents  that  seller-client's 
imique  account  number,  the 
telemarketer  will  be  able  to  determine 
whether  the  seller's  account  is  paid  up 
to  date,  and  the  extent  of  access  allowed 
by  that  payment.  The  telemarketer  or 
service  provider  may  rely  on  that 
information  as  proof  of  the  seller's 
payment. 

Thus,  Sections  310.8(a)  and  (b) 
continue  to  impose  direct  liability  on 
sellers  and  telemarketers.  The  failure  of 
a  covered  seller  to  pay  the  appropriate 
fee  prior  to  initiating  or  causing  another 
entity  to  initiate  an  outboimd  telephone 
call  and  the  failure  of  a  telemarketer  to 
ensure  that  a  covered  seller  has  paid  the 
appropriate  fee  prior  to  initiating  an 


■•■•  IMC-Revised  Fee  at  5-6. 

«5  DMA-Revised  Fee  at  15.  See  also  IMC-Revised 
Fee  at  6  (suggesting  the  Final  Fee  Rule  should 
"allow  a  telemarketer  to  legally  rely  on  a  seller 
providing  a  working  access  number  as  conclusive 
proof  that  the  seller  has  properly  purchased  access 
to  the  registry  ■);  ARDA-Revised  Fee  at  3. 
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outbound  telephone  call  on  its  behalf 
are  violations  of  the  Amended  TSR,  and 
subject  the  seller  and  telemarketer  to  all 
remedies  available  for  such  violations. 

E.  Corporate  Divisions,  Subsidiaries, 
and  Affiliates 

]n  the  Revised  Fee  NPRM,  the 
Conunission  proposed  to  treat  each 
separate  division,  subsidiary,  or  affiliate 
of  a  corporation  as  a  separate  seller  for 
purposes  of  Section  310.8.  The 
Commission  rejected  comments 
suggesting  that  separate  subsidiaries, 
divisions,  or  affiliates  of  the  same 
corporation  be  treated  as  a  single  seller, 
stating  that  such  treatment  could  greatly 
diminish  the  nvunber  of  entities  that 
will  pay  for  access  to  the  national 
registry,  provide  an  luijust  advantage  to 
larger,  multi-divisional  corporations, 
and  potentially  increase  the  fees 
required  to  be  paid  by  smaller,  less 
complex  corporate  entities. 

NCL  agreed  with  the  Commission's 
proposal,  stating  that  allowing  separate 
subsidiaries,  divisions,  and  affiliates  "to 
be  considered  as  one  seller,  even  though 
they  would  likely  be  conducting 
telemarketing  campaigns  for  quite 
different  products  or  services,  would 
create  an  inequitable  situation  for 
smaller  companies  and  threaten  the 
financial  viability  of  the  registry. "^^  On 
the  other  hand,  this  proposal  was 
significantly  criticized  by  industry 
commenters.*^  They  noted  that 
companies  organize  into  affiliated 
entities  for  tax,  regulatory  and  historical 
reasons,  often  beyond  their  control."* 
For  example,  SBC  noted  that  due  to 
statutory  and  regulatory  requirements,  it 
would  be  required  to  pay  over  44 
separate  aiuiual  fees,  even  though  the 
services  provided  by  its  separate 
subsidiaries  and  affiliates  are  similar 
and  consumers  have  a  reasonable 
expectation  that  they  are  dealing  with 
one  company.*^  West  stated  that  the 
proposal  would  cause  it  problems,  since 
telemarketers  such  as  itself  would  need 
to  understand  the  corporate  divisional 
structure  of  their  seller-clients,  which  is 
not  always  clear.  s°  In  addition,  a 
number  of  commenters  noted  that  this 
proposal  appeared  contrary  to  the 
Commission's  assertion,  stated  in  the 


«6  NCL-Revised  Fee  at  2. 

*'  See,  e.g.,  ARDA-Revised  Fee  at  4;  BOA-Revised 
Fee  at  2:  DMA-Revised  Fee  at  11-12;  ERA-Revised 
Fee  at  5-6:  Household-Revised  Fee  at  2:  IMC- 
Revised  Fee  at  5;  MPA-Revised  Fee  at  3-4;  SBC- 
Revised  Fee  at  2-4:  Verizon-Revised  Fee  at  1—4; 
VISA-Revised  Fee  at  2. 

<»  See  BOA-Revised  Fee  at  2;  SBC  Revised  Fee  at 
2-4;  VISA-Revised  Fee  at  2. 

■•9  SBC-Revised  Fee  at  2.  See  also  Verizon-Revised 
Fee  at  1-4  (Verizon  includes  roughly  two  dozen 
separate  corporations  that  engage  in  telemarketing). 

5"  West-Revised  Fee  at  3. 


Revised  Fee  NPRM,  that  the  agency  did 
not  want  to  charge  the  same  company 
multiple  times  for  access  to  the  national 
registiy.5' 

Mcuiy  commenters  suggested,  as  an 
alternative,  ihat  the  Commission  should 
use  the  "consumer  expectation"  factors 
set  forth  in  the  Amended  TSR  Statement 
of  Basis  and  Purpose  that  apply  to  the 
established  business  relationship 
exemption  to  determine  whether 
separate  divisions,  subsidiaries,  or 
affiliates  must  pay  the  aiuiual  fee; 
namely,  would  consumers  reasonably 
perceive  the  entity  as  a  single  seller 
based  on  the  nature  and  type  of  goods 
or  services  sold  and  the  identity  of  the 
division,  subsidiary  or  affiliate. ^^  On  the 
other  hand,  another  commenter  noted 
that  such  factors  do  not  provide 
sufficient  notice  as  to  whether  any 
particular  division  would  be  required  to 
separately  pxuchase  access  to  the 
national  registry,  and  that  the  final  rule 
must  provide  "a  more  definitive 
definition  of  the  circumstances  that 
would  subject  multiple  divisions  to 
separate  fee  obligations. "^^ 

The  Commission  agrees  that,  for 
purposes  of  assessing  a  fee,  the  test  to 
determine  who  must  pay  must  be  more 
specific  and  clear  cut  than  the 
"consvuner  expectation"  test  established 
for  the  established  business  relationship 
exemption.  The  "consumer 
expectation"  test  works  for  determining 
whether  a  company  has  violated  the 
established  business  relationship 
exemption  because  it  is  consumers 
themselves  who  will  state,  in  their 
complaints,  that  they  did  not  believe  the 
company  that  called  was  related  to  the 
company  with  which  they  had  done 
business  in  the  past.  There  will  be  no 
such  consiuner  arbiters  to  determine 
who  should  pay  the  fee.  The 
Commission  does  agree,  however,  that 
those  factors  are  appropriate  ones  to 
consider  in  determining  which 
divisions,  subsidiaries,  or  affiliates 
should  pay  a  fee. 

To  develop  a  more  bright  line  test  for 
which  entities  must  pay,  while  taking 
the  consumer  expectation  factors  into 
consideration,  the  Commission  will 
require  separate  divisions,  subsidiaries, 
or  affiliates  to  pay  a  separate  annual  fee 
for  access  to  the  national  registry  imder 
the  following  circumstances:  (1)  The 
entity  is  separately  incorporated  or,  for 
a  non-corporate  entity  such  as  a 
partnership,  is  a  similarly  distinct  legal 
entity;  and  (2)  the  entity  has  or,markets 


under  a  different  name.  If  the  name 
difference  reflects  only  a  geographic 
distinction,  that  will  not  be  sufficient  to 
require  the  entity  to  pay  a  separate  fee 
for  access.  For  example,  "ABC  Marketer 
of  Oklahoma,  Inc."  woidd  not  be 
considered  a  separate  seller,  for 
purposes  of  the  Fee  Rule,  from  its 
affiUate,  "ABC  Marketer  of  Texas,  Inc." 
On  the  other  hand,  if  the  name 
difference  reflects  some  other 
distinction,  such  as  product  or  service, 
then  the  separately-incorporated  entity 
would  be  required  to  pay  a  separate  fee 
for  access.  For  example,  "John's  Books 
and  Games,  Inc."  would  be  considered 
a  separate  seller  from  its  subsidiary, 
"John's  Computers,  Inc."  ^4 

IV.  Calculation  of  Fees 

A.  Number  of  Entities  Accessing  the 
National  Registry 

The  first  step  in  estabUshing  the 
appropriate  fees  to  charge  entities  that 
access  consumer  telephone  numbers 
included  in  the  national  registry  is  to 
estimate  the  number  of  such  entities 
that  would  be  required  to  pay  the  fee. 
In  both  the  User  Fee  NPRM  and  the 
Revised  Fee  NPRM,  the  Commission 
acknowledged  that  this  step  is  among 
the  most  difficult,  given  the  dearth  of 
information  about  the  number  of 
companies  currently  in  the  marketplace 
who  make  outboimd  telemarketing  calls 
to  consumers.55  Jq  the  User  Fee  NPRM, 
the  Commission  determined,  after 
examining  relevant  industry  literature 
and  the  record  in  this  and  past  TSR 
rulemaking  proceedings,  that  the  most 
pertinent  information  for  determining 
the  number  of  firms  that  would  be 
required  to  pay  the  proposed  user  fee 
would  be  the  number  of  firms  that 
access  state  do-not-call  registries.  At 
that  time,  the  most  telemarketing  firms 
that  accessed  any  individual  state 
registry  was  2,932.  Thus,  to  propose  a 
realistic  fee  structure  that  would  ensure 
sufficient  funds  would  be  collected  to 
cover  the  costs  of  a  national  registry,  the 
Commission  estimated  in  the  User  Fee 
NPRM  that  3,000  entities  would  pay  for 
access  to  the  information  in  the  national 
registry.  The  Commission  sought 
comment  and  evidence  to  determine 


s>  See.  e.g..  MPA-Revised  Fee  at  3-4;  SBC-Revised 
Fee  at  2-4. 

52  ARDA-Revised  Fee  at  4;  ERA-Revised  Fee  at  5- 
6;  MPA-Revised  Fee  at  3-4;  SBC-Revised  Fee  at  2- 
4. 

53  BOA-Revised  Fee  at  2. 


5*  The  Commission  does  not  tielieve  these 
changes  to  tlie  treatment  of  corporate  subsidiaries 
and  affiliates  warrant  any  change  to  the  estimate  of 
the  number  of  entities  that  will  pay  for  access  to 
the  national  registry,  discussed  below.  There  is  no 
evidence  on  the  record  to  indicate  that  the  types  of 
subsidiaries  and  affiliates  which  no  longer  will  be 
considered  separate  sellers  under  the  Final  Fee  Rule 
are  numerous  or  widespread  throughout  the 
telemarketing  industry. 

*»  See  User  Fee  NPRM,  67  FR  at  37363-64. 
Revised  Fee  NPRM.  68  FR  at  16241. 
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68  FR  at  16241-42. 
at  1.4. 

Cevised  Fee  at  3. 
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unsupported"  and  "completely 
arbitrary."^ 

As  previously  stated,  the 
Conmiission's  calculations  are  based  on 
the  best  information  available  to  the 
agency  at  this  time.  Although  the 
Commission  has  requested  information 
on  this  issue  on  a  number  of  prior 
occasions,  the  very  entities  that  have 
access  to  such  information  have 
rebuffed  the  agency  at  every  stage.  The 
Commission  has  no  obligation  to 
"conduct  a  comprehensive  study  of  the 
telemarketing  industry"  to  determine 
the  proper  fees,  as  suggested  by  the 
DMA.s'  In  fact,  it  has  reason  to  doubt 
such  a  study  would  be  productive,  given 
the  industry's  ongoing  reticence  in  this 
area.  The  Commission  has  undertaken 
substantial  efforts  to  determine  the 
number  of  entities  that  will  be  required 
to  access  the  national  registry.  It  has 
scoured  industry  literature,  reviewed 
and  analyzed  numerous  rounds  of 
comments  on  this  issue,  and  used  its 
knowledge  of  the  industry  to  make  basic 
assumptions  about  its  operation.  Given 
this  review  and  analysis,  and  the 
limited  information  provided  in  the 
comments,  the  Commission  continues  to 
believe  that  its  original  estimate  that 
7,500  entities  will  be  required  to  pay  for 
access  to  the  national  registry  is 
reasonable  and  appropriate. 

However,  given  the  new  FCC  Rules, 
additional  entities,  originally  exempt 
from  the  Amended  TSR,  now  will  be 
required  to  access  the  national  registry. 
In  the  Revised  Fee  NPRM,  the 
Commission  estimated  that  a  total  of 
10,900  firms  engage  in  outbound 
telemarketing  to  consumers. ^^  ytjg 
Commission  reduced  that  number  to 
account  for  firms  that  are  engaged  in 
charitable  solicitations,  firms  that  are 
calling  directly  from  sellers  exempt 
from  FTC  regulation,  and  firms  that 
make  only  intrastate  calls.  Of  that  group, 
after  the  adoption  of  the  FCC  Rules, 
only  firms  that  engage  in  charitable 
solicitations  remain  exempt  from  the 
requirement  to  access  the  national 
registry.  The  Commission  estimates  that 
900  entities  engage  exclusively  in  such 
charitable  solicitations,  resulting  in  our 
revised  estimate  that  10,000  entities  will 
be  required  to  access  the  national 
registry. 

B.  Access  by  Area  Code;  Small  Business 
Access 

In  both  the  User  Fee  NPRM  and  the 
Revised  Fee  NPRM,  the  Commission 
proposed  a  fee  structure  based  on  the 


■»"  ERA-Revised  Fee  at  7-8.  See  also  MPA-Revised 
Fee  at  6. 
6'  DMA-Revised  Fee  at  8-10. 
S2  See  Revised  Fee  NPRM.  68  FR  at  16242. 


number  of  different  area  codes  of  data 
that  an  entity  wished  to  use  annually. ^^ 
The  Commission  received  no  comments 
on  this  issue  in  response  to  the  Revised 
Fee  NPRM.  As  a  result,  the  Commission 
will  continue  to  charge  for  access  to  the 
national  registry  based  on  the  number  of 
area  codes  of  information  an  entity 
requests. 

As  for  small  business  access  to  the 
national  registry,  the  Commission 
proposed,  in  both  the  User  Fee  NPRM 
and  the  Revised  Fee  NPRM,  to  provide 
free  registry  access  to  any  firm  wishing 
to  obtain  data  from  only  one  to  five  area 
codes. s"  The  Commission  proposed 
such  free  access  to  limit  the  burden 
placed  on  small  businesses  that  only 
require  access  to  a  small  portion  of  the 
national  registry.  The  Commission 
noted  that  its  proposal  was  consistent 
with  the  mandate  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  which 
requires  that  to  the  extent,  if  any,  a  rule 
is  expected  to  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities,  agencies 
should  consider  regulatory  alternatives 
to  minimize  such  impact. ^^  In  the 
Revised  Fee  NPRM,  the  Commission 
sought  comment  on  other  alternatives 
that  would  balance  the  burdens  faced  by 
small  businesses  with  the  need  to  raise 
appropriate  fees  to  fund  the  registry  in 
an  equitable  manner,  as  well  as  on  the 
appropriate  level  of  free  access. 

The  Commission  received  few 
comments  in  response  to  this  proposal 
in  the  Revised  Fee  NPRM.  NCL  found 
the  Commission's  proposal 
"reasonable."  ^b  S&K,  on  the  other  hand, 
stated  that  the  Commission  should  grant 
access  to  five  or  maybe  even  ten  area 
codes  for  free,  and  "employ  a  graduated 
system  that  places  the  majority  of  the 
fees  on  the  largest  scale  sellers  or 
telemarketers,  as  determined  by  a 
mixture  of  revenues,  profits, 
subsidiaries  and  overall  cost 
structure."  67  in  contrast,  ATA 
contended  that  the  proposed  fee  was 
unconstitutional  precisely  because  it 
would  impose  differential  treatment, 
shift  the  burden  to  certain  sellers  to  pay 
for  fees  in  excess  of  the  benefits  they 
would  receive,  and  thus  target  and 
penalize  the  largest  entities  more  than       ^ 
simply  favor  small  businesses.^"  ATA 


63  See  User  Fee  NPRM.  67  FR  at  37364:  Revised 
Fee  NPRM.  68  FR  at  16242. 

'^  See  User  Fee  NPRM.  67  FR  at  37364:  Revised 
Fee  NPRM,  68  FR  at  16243-44. 

"^  See  also  Section  VII,  below,  where  the 
Commission  determines  that  the  instant  proposed 
Rule  would  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities. 

^  Nf  L-Revised  Fee  at  2. 

'5'S&K-RevisedFeeat2. 

88  ATA-Revised  Fee  at  10-11. 


Federal  Register /Vol.  68,  No.  147 /Thursday,  July  31,  2003 /Rules  and  Regulations  45141 


also  expressly  warned  that  a  fee  justified 
largely  by  the  gross  revenue  of  paying  - 
sellers  would  not  sm^ive  judicial 
scrutiny. 6^  ARDA  suggested  that  the 
Commission  should  make  access  to  the 
first  five  area  codes  free  for  all  sellers. 
According  to  ARDA,  the  "small 
business  that  purchases  that  sixth  area 
code  is  punished  by  having  to  pay  for 
the  first  five.  The  small-to-medium 
business  would  be  less  inclined  to 
circumvent  the  fee  requirement  if  it 
were  only  required  to  pay  an 
incremental  cost  ($29)  for  the  sixth  and 
seventh  and  so  forth  area  codes  rather 
than  $1 74  for  one  additional  area 
code."''" 

After  evaluating  all  of  the  comments 
received  in  this  proceeding,  the 
Commission  continues  to  believe  that 
providing  access  to  five  area  codes  of 
data  for  free  is  an  appropriate 
compromise  between  the  goals  of 
equitably  and  adequately  funding  the 
national  registry,  on  the  one  hand,  and 
providing  appropriate  relief  for  small 
businesses,  on  the  other. ^i  Moreover, 
the  Commission  is  persuaded  that  it 
would  be  more  equitable  to  provide  all 
firms  free  access  to  up  to  five  area 
codes,  rather  than  to  only  those  firms 
that  access  five  or  fewer  area  codes.  It 
is  true  that  a  relatively  small  firm  could 
need  to  access  six  area  codes  of  data.  It 
does  not  seem,  fair  to  charge  that  firm 
the  full  cost  for  all  six  area  codes, 
simply  because  it  needed  access  to  one 
area  code  more  than  another  small  firm. 
The  marginal  cost  of  that  sixth  area  code 
should  not  be  so  high.  As  a  result,  the 
Commission  will  provide  the  first  five 
area  codes  of  data  from  the  national 
registry  free  to  all  entities  that  gain 
access.  Section  310.8  of  the  Fee  Rule  is 
revised  accordingly. 

C.  Fees  for  Access 

As  set  forth  in  the  Background 
Section  of  this  Statement,  both  the 
Appropriations  Act  and  the 
Implementation  Act  authorize  the 
Commission  to  assess  fees  sufficient  to 


••'J/rf.  atl2. 

'"  ARDA-Revised  Fee  al  6.  .Sep  also  .ATA-Revisod 
Fee  at  8.  The  FCC  Rules  note  that  thirty-three  states 
currently  have  five  or  fewer  area  codes.  See  FCC 
Rides  at '11  54. 

''  The  Commission  continues  to  believe,  as  stated 
in  the  Revised  Fee  NPRM,  thai  providing  small 
businesses  with  exempli vp  relief  more  directly  tied 
lo  size  status  would  not  baiance  the  private  and 
public  interests  at  stake  any  more  reasonably  than 
the  approach  selected.  Any  reduced  fee  schedule 
based  on  a  small  business'  size,  revenues,  or  profits 
would  require  a  terliftcation  and  determination  of 
that  status  lo  implement  and  enforce,  and  thus 
would  present  greater  administrative,  technical,  and 
legal  costs  and  complexities  than  the  approach 
selected  by  the  Commisssion.  which  does  not  require 
proof  or  verification  of  small  business  status.  See 
Revised  Fee  NPRM,  68  FR  at  16243.  n.52. 


cover  the  costs  of  implementing  and 
enforcing  the  do-not-call  provisions  of 
the  Amended  TSR,  estimated  at  $18.1 
million  for  fiscal  year  2003.  The 
Commission  continues  to  anticipate  that 
it  will  need  to  raise  the  entire  estimated 
$18.1  million  authorized  to  cover  the 
costs  associated  with  those  efforts  in 
this  fiscal  year.  A  number  of 
commenters  claimed  that  the 
Commission  failed  to  provide  any 
indication  how  it  intends  to  spend  the 
$18.1  million,  and  that  the  costs  are  not 
justified  or  necessary. "^  The 
Commission  disagrees. 

As  stated  in  the  Revised  Fee  NPRNi. 
costs  for  the  National  Do  Not  Call 
Registry  fall  primarily  into  three  broad 
categories.'^  First  are  the  actual 
estimated  contract  costs  along  with 
associated  agency  costs  to  develop  and 
operate  the  national  registry.  This 
includes  items  such  as  handling 
consumer  registration  and  complaints, 
the  transfer  of  registration  information 
from  state  lists  to  the  registry, 
telemarketer  access  to  the  registry,  and 
the  management  and  operation  of  law 
enforcement  access  to  appropriate 
information.  The  second  category  of 
costs  relates  generally  to  enforcement 
efforts.  These  costs  will  include  law 
enforcement  initiatives,  both  domestic 
and  international,  to  identify'  targets  and 
challenge  alleged  violators.  Enforcement 
costs  alsQ  include  consumer  and 
business  education,  which  are  critical 
complements  to  enforcement  in 
securing  compliance  with  the  "do-not- 
call"  provisions.  The  third  category'  of 
costs  covers  agency  infrastructure  and 
administration  costs,  including 
information  technology  structural 
supports.  In  particular,  the  Consumer 
Sentinel  system  (the  agency's  repository' 
for  all  consumer  fraud-related 
complaints)  and  its  attendant 
infrastructure  are  being  upgraded  to 
handle  the  anticipated  increased 
demand  from  state  law  enforcers  for 
access  to  "do-not-call"  complaints. 
Further,  the  Consumer  Sentinel  system 
will  require  substantial  changes  so  that 
it  can  handle  the  significant  additional 
volume  of  complaints  that  is  expected. 

To  raise  SI  8.1  million  this  fiscal  year, 
and  assuming  that  10,000  firms  will  pay 
for  that  access, ^^  the  Commission  will 


'-  See  DM.^-Revised  Fee  at  2-6:  ERA-Revised  Fee 
al  6-7:  MPA-Revised  Fee  at  5-6. 

'3  See  Revised  Fee  NPRM,  68  FR  at  16244. 

^■'  A  number  of  commenters  continued  to  suggest 
tjiat  consumers  should  pay  a  portion  of  the  costs  to 
implement  and  operate  the  national  registry.  See. 
e.g..  .M<DA-Revised  Fee  at  7: 1MC;-Revised  Fee  at  7: 
MP.^-Rcvised  Fee  at  7:  PDS-Revised  Fee  al  1-3.  As 
slated  in  the  User  Fet;  NPRM,  the  Commission  does 
not  believe  it  is  appropriate  to  charge  consumers  to 
protect  their  privacy  from  unwanted  and  abusive 
telemarketing  calls.  See  User  Fee  NPRM.  67  FR  at 


charge  an  annual  fee  of  $25  for  each  area 
code  of  data  accessed.'^  There  will  be 
no  fee  charged  to  any  entity  for  access 
to  the  first  five  area  codes  of  data.  In 
addition,  the  Commission  will  place  a 
cap  of  $7,375  as  the  maximum  annual 
fee  that  will  be  charged  an  entity  that 
wants  access  to  the  entire  national 
database.  The  maximum  fee  will  now  be 
charged  for  accessing  300  area  codes  of 
data  or  more.''*'  As  a  result  of  this  Fee 
Rule,  examples  of  fees  that  will  be 
charged  for  various  levels  of  access  to 
the  national  registry  are  as  follows: 
obtaining  up  to  five  area  codes  of  data 
would  have  no  charge;  six  area  codes  of 
data  would  cost  $25:  seven  area  codes 
would  cost  $50;  thirty  area  codes  would 
cost  $625;  two  hundred  area  codes 
would  cost  $4,875;  and  access  to  the 
data  from  all  area  codes  would  be 
capped  at  $7,375  aimually.^^ 


37363.  In  addition,  the  Implementation  Act  clearly 
authorizes  the  Commission  to  raise  the  appropriate 
fees  from  the  industry,  and  not  from  consumers, 

'^  in  the  Revised  Fee  NPRM,  the  Commission 
assumed  that,  on  average,  sellers  will  pay  to  obtain 
information  from  83  area  codes  of  data  in  the 
national  registry.  See  Revised  Fee  NPRM,  68  FR  al 
16244,  n.  56.  The  addition  of  entities  making 
intra.state  calls  will  reduce  the  average  number  of 
area  codes  enlities  will  pay  to  obtain  from  Ihe 
national  registry,  as  will  our  decision  lo  allow  all 
entities  lo  obtain  five  area  codes  of  data  for  free.  As 
a  result,  the  Commission  is  now  estimating  that  the 
average  entily  accessing  the  national  registry  will 
purchase  73  area  codes  of  data. 

""^■The  Commission  is  capping  Ihe  maximum 
amount  that  will  be  charged  for  access  to  Ihe  entire 
national  registry  to  ease  the  administrative  burdens 
of  operating  the  system  and  those  faced  by  the 
largest  users  of  the  registry.  There  arc  currently  3T7 
area  codes  included  in  the  national  registry,  and 
more  area  codes  are  added  on  an  irregular  schedule 
If  there  were  110  maximum  fee  for  acci-ss  lo  the 
national  registry,  every  time  a  new  area  co<le  were 
added,  all  entities  that  had  paid  for  access  to  the 
entire  database  would  be  required  lo  pay  an 
additional  fee  prior  to  being  able  to  download  Ihe 
national  list.  The  Commission  does  not  consider  Ihe 
limited  additional  fees  that  such  a  requirement 
would  generate  lo  outweigh  this  burden.  More 
limited  users,  on  Ihe  oilier  hand,  who  have  asked 
for  a  specific  list  o!  area  codes  of  data,  will  need 
to  change  the  scope  of  their  acce">s  i(  they  wish  lo 
obtain  any  newly  added  area  codes.  Because  they 
already  will  be  asking  for  a  change  in  iheii  acress 
rights,  il  will  be  less  of  an  adminislialive  burden 
to  charge  those  entities  for  the  additional  area 
codes.  Thus,  conlrarv  to  AT.^'s  suggestion,  the  cap 
in  the  proposed  fee  structure  is  sufficiently  related 
to  a  consideration  of  the  actual  administrative  costs 
of  the  registry  to  justify  its  use.  See  ATA-Revised 
Fee  at  9. 

""UM.^  contends  that  while  "a  nominal  fee 
unrelated  to  content  of  Ihe  speech  may  be 
permissible  under  certain  circumstances.  ".  .  .  "a 
much  lower  fee  Ithan  the  Commission  has 
proposed]  is  also  needeil  to  conform  with  Supreme 
{;ourt  First  Amendment  jurisprudence  on  monetary 
restrictions  on  speech."  DMA-Revised  Fee  al  1-2, 
6-7.  See  also  ATA-Revised  Fee  al  15.  Contrary  to 
the  DMA's  comment.  Ihe  fee  need  not  be  "nominal" 
so  long  as  it  is  related  sufficiently  to  the  costs  of 
administration  and  enforcement.  Moreover, 
"Inlominal  is  necessarily  a  relative  term,  lo  be 
judged  by  how  substantial  something  is  when 

Continued 
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As  stated  abo  /e  and  in  the  Revised 
Fee  NPRM,  the<  e  fees  are  based  on 
certain  assumplions  and  estimates.  The 
Commission  an  icipates  that  these  fees 
may  need  to  be  reexamined  periodically 
and  adjusted,  ir  future  rulemaking 
proceedings,  to  reflect  actual  experience 
with  operating  Bie  registry. 

V.  Operation  of  the  National  Registry 
for  the  Telemar  ceting  Industry 

The  Commission  is  developing  a 
fully-automated ,  secure  website 
dedicated  to  pre  viding  members  of  the 
telemarketing  ir  dustry  with  access  to 
the  registry's  lis  of  telephone  numbers, 
sorted  by  area  ci  »de.  The  first  time  an 
entity  accesses  t  le  system,  it  will  be 
asked  to  provide  certain  limited 
identifying  info:  mation,  such  as 
company  name  md  address,  company 
contact  person,  md  the  contact  person's 
telephone  numb  er  and  email  address.  If 
an  entity  is  acce  ssing  the  registry  on 
behalf  of  a  sellei -client,  the  entity  also 
will  need  to  identify  that  client. 

The  only  cons  umef  information  that 
companies  will  eceive  from  the 
national  registry'  is  a  registrant's 
telephone  number.  Those  telephone 
numbers  will  be  sorted  and  available  by 
area  code.  Comp  anies  will  be  able  to 
access  as  many  ;  rea  codes  as  desired,  by 
selecting,  for  ex;  mple,  all  area  codes 
within  a  certain  state.  Of  course, 
companies  also  '  vill  be  able  to  access 
the  entire  national  registry,  if  desired.  In 
addition,  after  pi  oviding  the  required 
identifying  infor  nation  and  paying  the 
appropriate  fee,  f  any,  companies  will 
be  allowed  to  ch  3ck,  via  interactive 
Internet  pages,  a  small  number  of 
telephone  numb  ;rs  (less  than  ten)  at  a 
time  to  permit  si  lall  volume  callers  to 
comply  with  the  national  registry 
requirements  of  he  TSR  without  having 
to  download  a  pi  )tentially  large  list  of  all 
registered  teleph  one  numbers  within  a 
particular  area. 

As  previously  stated,  sellers, 
telemarketers  an  i  other  service 
providers  will  be  allowed  to  access  the 
national  registry  When  a  seller  first 
submits  an  appli  :ation  to  access  registry 
information,  the  company  will  be  asked 
to  specify  the  are  a  codes  that  it  wants 
to  access.  As  disi  :ussed  above,  each 
seller  accessing  t  le  registry  data  will  be 


viewed  in  its  context 
Foundation  v.  Abram 
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code  is  nominal,  as  i 
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telemarketing  Indus' 
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Hampshire,  312  U.S.  569, 
a  fee  up  to  S300.  in  1938 
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required  to  pay  an  annual  fee,  based  on 
the  number  of  area  codes  of  data  the 
seller  accesses.  Fees  will  be  payable  via 
credit  card  (which  will  permit  the  real- 
time transfer  of  data)  or  electronic  funds 
transfer  (which  will  require  the  seller  to 
wait  approximately  three  days  for  the 
funds  to  clecir  before  data  access  will  be 
provided).  A  seller  must  pay  these  fees 
prior  to  gaining  access  to  the  registry, 
and  may  do  so  either  directly  or  through 
another  entity  to  which  the  seller  has 
provided  the  necessary  authority. 

Sellers  will  be  able  to  access  data  as 
often  as  they  like  during  the  course  of 
one  year  (defined  as  their  "annual 
period")  for  those  area  codes  for  which 
they  have  paid.  However,  to  protect 
system  integrity,  an  account  number 
will  support  a  download  of  the  entire 
national  registry  only  once  in  any  24- 
hour  period.  If,  during  the  course  of 
their  annual  period,  sellers  need  to 
access  data  from  more  area  codes  than 
those  initially  selected,  they  would  be 
required  to  pay  for  access  to  those 
additional  area  codes.  For  purposes  of 
these  additional  payments,  the  annual 
period  is  divided  into  two  semi-annual 
periods  of  six  months  each.  Obtaining 
additional  data  from  the  registry  during 
the  first  semi-annual,  six  month  period 
will  require  a  payment  of  $25  for  each 
new  area  code.  During  the  second  semi- 
armual,  six  month  period,  the  charge  of 
obtaining  data  from  each  new  area  code 
requested  during  that  six-month  period 
is  $15.  These  payments  for  additional 
data  would  provide  sellers  access  to 
those  additional  areas  of  data  for  the 
remainder  of  their  annual  term. 

After  payment  is  processed,  the  seller 
will  be  given  a  unique  account  number 
and  permitted  access  to  the  appropriate 
portions  of  the  registry.  That  account 
number  will  be  used  in  future  visits  to 
the  website,  to  shorten  the  time  needed 
to  gain  access.  On  subsequent  visits  to 
the  website,  sellers  will  be  able  to 
download  either  a  full  updated  list  of 
numbers  from  their  selected  area  codes, 
or  a  more  limited  list,  consisting  only  of 
changes  to  the  registry  that  have 
occurred  since  the  company's  last 
download.  This  would  limit  the  amount 
of  data  that  a  company  needs  to 
download  during  each  visit. 

Telemarketers  and  other  service 
providers  working  on  behalf  of  sellers 
may  obtain  access  tu  the  registry  either 
directly  or  through  the  use  of  their 
seller-client's  unique  account  number.  If 
access  is  gained  directly,  i.e.,  the 
telemarketer  or  service  provider  decides 
to  obtain  the  information  on  its  own 
behalf,  either  voluntarily  or  to  satisfy 
other  legal  requirements,  that 
telemarketer  or  service  provider  will 
need  to  comply  with  all  requirements 


placed  on  sellers  accessing  the  registry, 
as  previously  discussed  in  this  Section.- 
Such  telemarketers  and  service 
providers  will  be  provided  a  unique 
account  number  that  can  be  used  only 
by  that  company,  i.e.,  that  account 
number  will  not  authorize  other 
companies  to  access  the  registry  on 
behalf  of  the  telemarketer  or  service 
provider.  On  the  other  hand,  if 
telemarketers  or  service  providers  are 
accessing  the  registry  through  the  use  of 
their  seller-client's  accoimt  number,  the 
extent  of  their  access  will  be  limited  to 
the  area  codes  requested  and  paid  for  by 
their  seller-clients.  They  also  will  be 
permitted  to  access  the  registry  as  often 
as  they  wish  for  no  additional  cost,  once 
the  annual  fee  has  been  paid  by  their 
seller-clients. 7«  As  indicated  in  the  Rule 
NPRM  discussion  of  Section 
310.4(b)(3)(iv),  however,  die  Rule 
requires  a  seller  or  telemarketer  to 
employ  a  version  of  the  do-not-call 
registiy  obtained  from  the  Commission 
no  more  than  three  months  prior  to  the 
date  any  telemarketing  call  is  made. 

Data  will  be  available  from  the 
national  registry  using  Internet-based 
formats  and  download  methods  that 
serve  both  small  and  large  businesses. 
Data  also  will  be  available  in  three 
different  sets:  full  lists,  change  lists,  and 
small  list  lookups.  For  the  full  lists  and 
the  change  lists,  downloads  may  be 
accomplished  via  a  web  browser  or  a 
programmatic  web  service.  For  the  small 
list  lookup,  a  web  page  will  allow  a 
person  to  enter  from  one  to  ten 
telephone  numbers  on  a  form.  After 
entering  the  numbers  and  clicking  a 
button,  the  national  registry  will  display 
on  the  web  page  the  list  of  numbers 
entered  and  whether  each  number  is  in 
the  national  registry  or  not. 

With  a  web  browser,  a  person  will 
access  a  secure  web  page  that  will  allow 
the  person  to  select:  a  national 
download  (all  area  codes),  all  area  codes 
from  individual  states,  or  individual 
area  codes. ^'^  After  selecting  the  area 
codes,  the  person  will  choose  a  flat  text 
file  or  an  XML  tagged  data  file.  The 
person  also  will  choose  a  zipped  or 
unzipped  file.  After  making  these 
selections,  the  person  will  click  a 
"download"  button  and  be  prompted  to 
save  the  file  to  his  or  her  company 
computer.  If  the  person  chooses  the  full 
list,  the  flat  file  will  contain  just  ten- 
digit  telephone  numbers,  with  a  single 


'"Telemarketers  and  service  providers  working 
on  behalf  of  sellers  also  will  be  limited  to 
downloading  the  entire  national  registrj'  only  once 
in  any  24-hour  period. 

J8  When  new  area  codes  are  added,  the  "by  state" 
display  temporarily  will  show  a  new  area  code 
proximate  lo  but  separate  from  its  state,  to  ensure 
thai  the  new  area  code  has  been  paid  for. 
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number  on  each  line.  For  the  change  list 
in  flat  file  format,  each  line  of  the  file 
will  contain  a  telephone  number,  the 
date  of  the  change,  and  an  "A"  (for 
Added)  or  "D"  (for  Deleted).  The  change 
list  data  will  be  fixed-width  fields. 

The  alternative  to  web  browser 
dowrnloads  will  be  programmatic  web 
services  using  XML  tagged  data.  This 
will  assist  larger  companies  in 
automating  dovimloads  of  the  national 
registry.  The  XML  tags  will  include  the 
following:  a  login  and  encrypted 
password;  the  naime  and  email  address 
of  the  company  contact  person; 
certification  that  access  to  the  registry  is 
solely  to  comply  with  the  provisions  of 
this  Rule;  the  account  number(s)  for 
which  the  download  is  being  performed; 
the  area  code  of  the  telephone  numbers 
to  be  downloaded;  and  whether  a  full 
list  or  change  list  is  to  be  downloaded. 

Entities  that  select  a  change  list  will 
be  provided  all  telephone  numbers  that 
have  been  added  to,  or  deleted  from,  the 
registry  since  the  date  of  their  previous 
access.  Change  lists,  for  both  flat  files 
and  XML  tagged  data,  will  be  available 
to  provide  changes  on  a  daily  basis 
(representing  the  additions  and 
deletions  from  the  day  before). 

The  telemarketer  website  on  the 
national  registry  will  have  a  help  desk 
available  during  regular  business  hours 
via  a  secure  electronic  form. 

VI.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  ("PRA"),  the 
Commission  sought  public  comments 
on  the  information  collection  activities 
contained  in  the  Final  Fee  Rule.  See  67 
FR  37362  (May  29,  2002);  68  FR  16238 
(April  3.  2003).  The  Commission 
received  no  comments  on  its  PRA 
analysis  nor  has  it  modified  its  proposal 
in  any  manner  that  necessitates  revising 
its  original  burden  estimates  for  the 
Final  Fee  Rule.^"  The  Commission 
additionally  sought  clearance  from  0MB 
for  those  information  collection 
requirements,  and  obtained  it  on  July 
24.  2003,  under  0MB  Control  No.  3084- 
0097. 


""While  the  Commission  is  increasing  its 
estimate  of  the  number  of  entities  that  must  pay  for 
access  to  the  national  registry,  that  increase  is 
created  by  the  FCC  Rules,  which  require  entities 
exempt  from  the  FTC's  jurisdiction  to  gain  access. 
Accordingly,  the  paperwork  burden  faced  by  those 
entities  will  be  reported  by  the  FCC,  rather  than  the 
FTC.  In  addition,  entities  that  access  the  national 
registry  solely  because  of  the  FCC  Rules  are  not 
required  to  comply  with  the  recordkeeping 
provisions  of  the  Amended  TSR.  As  a  result,  the 
increase  in  the  Commission's  estimate  of  the 
number  of  entities  required  to  access  the  national 
registry  does  not  affect  that  aspect  of  the 
Commission's  prior  PRA  burden  estimates. 


Vn.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et  seq.,  requires 
the  agency  to  provide  em  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  with  its  proposed  rule,  and  a 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  with  its  final  rule,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  explained  in  the  User  Fee  NPRM,  the 
Revised  Fee  NPRM,  and  this  Statement, 
the  Coimnission  does  not  expect  that  its 
Fee  Rule  vdll  have  the  threshold  impact 
on  small  entities.  Nonetheless,  the 
Commission  published  an  IRFA  with 
the  User  Fee  NPRM,  and  is  also 
publishing  a  FRFA  with  its  Final  Fee 
Rule  below,  in  the  interest  of  further 
explaining  its  determination,  even 
though  the  Commission  continues  to 
believe  that  it  is  not  required  to  publish 
such  analyses. 

1.  Reasons  for  Consideration  of  Agency 
Action 

The  Final  Fee  Rule  has  been 
considered  and  adopted  pursuant  to  the 
requirements  of  the  Implementation  Act 
and  the  Appropriations  Act,  which 
authorize  the  Commission  to  collect  fees 
sufficient  to  implement  and  enforce  the 
"do-not-call"  provisions  of  the 
Amended  TSR. 

2.  Objectives  of  and  Legal  Basis  for  the 
Final  Rule 

As  explained  above,  the  objective  of 
the  Final  Fee  Rule  is  to  collect  fees  from 
entities  engaged  in  telemarketing, 
pursuant  to  the  legal  authority  set  forth 
in  the  Implementation  Act  and 
Appropriations  Act. 

3.  Description  and  Estimate  of  Number 
of  Small  Entities  Affected  by  the  Final 
Rule 

As  explained  in  the  Revised  Fee 
NPRM.  comments  submitted  by  the 
Small  Business  Administration  cited  to 
information  from  the  North  American 
Industry  Classification  System 
("NAICS"),  suggesting  that  there  are 
2.305  firms  identified  as  "telemarketing 
bureaus,"  and  that  1.279  of  those  firms 
may  qualify  for  small  business  status, 
i.e..  aimual  receipts  of  $5  million  or 
less.81  Because  sellers,  and  not 
"telemarketing  bureaus."  constituted 
the  relevant  small  entities  affected  by 
the  Revised  Fee  NPRM.  the  Commission 
sought  further  public  comment  and 
information  on  the  number  of  small 
business  sellers  engaged  in  outbound 
telemarketing  and  subject  to  the  FTC's 
jurisdiction,  since  the  NAICS 


classification  system  does  not  provide 
this  level  of  detail.**^  The  Commission 
received  no  further  information  in 
response  to  this  request  for  comment. 
As  a  result,  the  agency  is  unable  at  this 
time  to  provide  a  reliable  estimate  of  the 
number  of  affected  sellers.  In  any  event, 
as  explained  elsewhere  in  this 
Statement,  the  Commission  believes 
that,  to  the  extent  the  Final  Fee  Rule  has 
an  economic  impact  on  small  business, 
the  Commission  has  adopted  an 
approach  that  minimizes  that  impact  to 
ensure  that  it  is  not  substantial,  while 
fulfilling  the  legal  mandate  of  the 
Implementation  Act  and  Appropriations 
Act  to  ensure  that  the  telemarketing 
industry  supports  the  cost  of  the 
National  Do  Not  Call  Registry. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 

"  Requfrements  for  Small  Entities 

These  requirements  were  discussed  in 
the  Revised  Fee  NPRM  secdon  regarding 
agency  information  collection  activities 
subject  to  OMB  approval  under  the 
PRA.83  The  information  collection 
activities  at  issue  consist  principally  of 
the  requirement  that  firms,  regardless  of 
size,  that  access  the  national  registry 
submit  minimal  identifying  and 
payment  information,  which  is 
necessary  for  the  agency  to  collect  the 
required  fees. 

Compliance  requirements  of  the  Final 
Fee  Rule,  other  than  information 
collection  requirements  within  the 
meaning  of  the  PRA,  are  discussed 
elsewhere  in  this  document  and  in  the 
User  Fee  NPRM  and  Revised  Fee  NPRM. 
In  stun,  as  noted  earlier,  small  entities 
and  all  other  entities  subject  to  the  Final 
Fee  Rule  are  required  to  pay  and  obtain 
access  to  the  National  Do  Not  Call 
Registry  in  order  to  reconcile  their 
calling  lists  with  the  phone  numbers 
maintained  in  the  national  registry. 

5.  Duplication  With  Other  Federal  Rules 
None. 

6.  Description  of  Any  Significant 
Alternatives  to  the  Final  Ride 

As  discussed  in  the  User  Fee  NPRM. 
the  Commission  considered  a  number  of 
alternatives  to  the  proposed  fees.*^  In 
both  the  User  Fee  NPRM  and  Revised 
Fee  NPRM.  the  Commission  solicited 
comment  on  any  significant  alternatives 
that  would  further  minimize  the  impact 
on  small  entities  consistent  with  the 
objectives  stated  in  those  Notices,  the 
Appropriations  Act  and  the 
Implementation  Act.  As  discussed 


8'  See  68  FR  at  16246  n.65. 


"^  Id. 

»'  See  Revised  Fee  NPRM.  68  FR  at  16245. 

"  See  User  Fee  NPRM,  67  FR  at  37367. 
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(c)  The  aimual  fee,  which  must  be 
paid  by  any  person  prior  to  obtaining 
access  to  the  National  Do  Not  Call 
Registry,  is  $25  per  area  code  of  data 
accessed,  up  to  a  maximum  of  $7,375; 
provided,  however,  that  there  shall  be 
no  charge  for  the  first  five  area  codes  of 
data  accessed  by  any  person,  and 
provided  further,  that  there  shall  be  no 
charge  to  any  person  engaging  in  or 
causing  others  to  engage  in  outbound 
telephone  calls  to  consumers  and  who 
is  accessing  the  National  Do  Not  Call 
Registry  without  being  required  under 
this  Rule,  47  CFR  64.1200,  or  any  other 
federal  law.  Any  person  accessing  the 
National  Do  Not  Call  Registry  may  not 
participate  in  any  arrangement  to  share 
the  cost  of  accessing  the  registry, 
including  any  arrangement  with  any 
telemarketer  or  service  provider  to 
divide  the  costs  to  access  the  registry 
among  various  clients  of  that 
telemarketer  or  service  provider. 

(d)  After  a  person,  either  directly  or 
through  another  person,  pays  the  fees 
set  forth  in  §  310.8(c),  the  person  will  be 
provided  a  unique  account  number 
which  will  allow  that  person  to  access 
the  registry  data  for  the  selected  area 
codes  at  any  time  for  twelve  months 
following  the  first  day  of  the  month  in 
which  the  person  paid  the  fee  ("the 
annual  period").  To  obtain  access  to 
additional  area  codes  of  data  during  the 
first  six  months  of  the  annual  period, 
the  person  must  first  pay  $25  for  each 
additional  area  code  of  data  not  initially 
selected.  To  obtain  access  to  additional 
area  codes  of  data  during  the  second  six 
months  of  the  annual  period,  the  person 
must  first  pay  $15  for  each  additional 
area  code  of  data  not  initially  selected. 
The  payment  of  the  additional  fee  will 
permit  the  person  to  access  the 
additional  area  codes  of  data  for  the 
remainder  of  the  annual  period. 

(e)  Access  to  the  National  Do  Not  Call 
Registry  is  limited  to  telemarketers, 
sellers,  others  engaged  in  or  causing 
others  to  engage  in  telephone  calls  to 
consumers,  service  providers  acting  on 
behalf  of  such  persons,  and  any 
government  agency  that  has  law 
enforcement  authority.  Prior  to 
accessing  the  National  Do  Not  Call 
Registry,  a  person  must  provide  the 
identifying  information  required  by  the 
operator  of  the  registry  to  collect  the  fee, 
and  must  certify,  under  penalty  of  law, 
that  the  person  is  accessing  the  registry 
solely  to  comply  with  the  provisions  of 


this  Rule  or  to  otherwise  prevent 
telephone  calls  to  telephone  numbers  on 
the  registry.  If  the  person  is  accessing 
the  registry  on  behalf  of  sellers,  that 
person  also  must  identify  each  of  the 
sellers  on  whose  behalf  it  is  accessing 
the  registry,  must  provide  each  seller's 
imique  account  number  for  access  to  the 
national  registry,  and  must  certify, 
under  penalty  of  law,  that  the  sellers 
will  be  using  the  information  gathered 
from  the  registry  solely  to  comply  with 
the  provisions  of  this  Rule  or  otherwise 
to  prevent  telephone  calls  to  telephone 
numbers  on  the  registry. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

List  of  Acronyms  for  the  TSR  Revise  i  Fee 
Proposal  Commenters 

Commenter — Acronym 

American  Bankers  Association — ABA 

American  Resort  Development  Association — 

ARDA 
American  Teleservices  Association — ATA 
Babe,  Kevin— KB 
Bank  of  America — BOA 
Bouffard,  David  L.— DB 
Brown,  Jarrett — JB 
Citigroup  Inc. — Citi 
Convergys  Corporation — Convergys 
Direct  Marketing  Association — DMA 
Electronic  Retailing  Association — ERA 
Financial  Services  Roundtable — FSR 
Girty,  John— JG 
Goldstein,  Mitchell  P.— MG 
Greene,  Shawn — SG 
Household  Bank  (SB),  N.A.— Household 
Infocision  Management  Corporation — IMC 
Jamtgaard,  O.  G.  Jr.— OJ 
Johnson.  Jeff — JJ 
Lamonds,  Cheryl  E. — CL 
Magazine  Publishers  of  America — MP  A 
McGowan,  Dilton — DM 
National  Consumers  League — NCL 
Phone  Data  Strategies— PDS 
Pressley,  Bob — BP 
Samuels,  Sara — SS 
SBC  Communications  Inc. — SBC 
Scheid,  Justin  &  Matt  Kiverts- S&K 
Scott,  Richey  L.— RS 

Smith,  Jenna — JS  ^ 

Stora,  Christine — CS 
Stutes,  Gerald— GS 
The  Verizon  companies — Verizon 
VISA  U.S.A.— VISA 
West  Corporation — West 
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The  President 


Proclamation  7694  of  July  28,  2003 

Death  of  Bob  Hope 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Today,  America  moums  the  loss  of  one  of  its  great  treasures.  A  gifted 
comedian  who  entertained  audiences  for  decades  with  his  unique  talents, 
Bob  Hope  brought  joy  and  laughter  to  our  Nation.  By  tirelessly  entertaining 
America's  troops,  he  demonstrated  his  extraordinary  love  of  country  and 
devotion  to  the  men  and  women  who  have  served  in  our  military. 

As  a  mark  of  respect  for  the  memory  of  Bob  Hope,  I  hereby  order,  by 
the  authority  vested  in  me  as  President  of  the  United  States  by  the  Constitu- 
tion and  the  laws  of  the  United  States  of  America,  that  on  the  day  of 
his  interment,  the  flag  of  the  United  States  shall  be  flown  at  half-staff 
at  the  White  House  and  upon  all  public  buildings  and  grounds,  at  all 
military  posts  and  naval  stations,  and  on  all  naval  vessels  of  the  Federal 
Government  in  the  District  of  Columbia  and  throughout  the  United  States 
and  its, Territories  and  possessions  until  sunset  on  such  day.  I  also  direct 
that  the  flag  shall  be  flown  at  half-staff  for  the  same  period  at  all  United 
States  embassies,  legations,  consular  offices,  and  other  facilities  abroad,  in- 
cluding all  military  facilities  and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth 
day  of  July,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-eighth. 


|FR  Doc.  03-19674 
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Executive  Order  13311  of  July  29,  2003 
Homeland  Security  Information  Sharing 


By  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of  the 
United  States,  including  sections  892  and  893  of  the  Homeland  Security 
Act  of  2002  (the  "Act")  (6  U.S.C.  482  and  483)  and  section  301  of  title 
3,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Assignment  of  Functions,  (a)  The  functions  of  the  President  under 
section  892  of  the  Act  are  assigned  to  the  Secretary  of  Homeland  Security 
(the  "Secretary"),  except  the  functions  of  the  President  under  subsections 
892(a)(2)  and  892(b)(7). 

(b)  Subject  to  section  2(b)  of  this  order,  the  function  of  the  President 
undej;^ section  893  of  the  Act  is  assigned  to  the  Secretary. 

(c)  Procedures  issued  by  the  Secretary  in  the  performance  of  the  function 
of  the  President  under  section  892(a)(1)  of  the  Act  shall  apply  to  all  agencies 
of  the  Federal  Government.  Such  procedures  shall  specify  that  the  President 
may  make,  or  may  authorize  another  officer  of  the  United  States  to  make, 
exceptions  to  the  procedures. 

(d)  The  function  of  the  President  under  section  892(b)(7)  of  the  Act  is 
delegated  to  the  Attorney  General  and  the  Director  of  Central  Intelligence, 
to  be  exercised  jointly. 

(e)  In  performing  the  functions  assigned  to  the  Secretary  by  subsection 
(a)  of  this  section,  the  Secretary  shall  coordinate  with  the  Secretary  of 
State,  the  Secretary  of  Defense,  the  Attorney  General,  the  Secretary  of  Energy, 
the  Director  of  the  Office  of  Management  and  Budget,  the  Director  of  Central 
Intelligence,  the  Archivist  of  the  United  States,  and  as  the  Secretary  deems 
appropriate,  other  officers  of  the  United  States. 

(f)  A  determination,  under  the  procedures  issued  by  the  Secretary  in 
the  performance  of  the  function  of  the  President  under  section  892(a)(1) 
of  the  Act,  as  to  whether,  or  to  w^hat  extent,  an  individual  who  falls  within 
the  category  of  "State  and  local  personnel"  as  defined  in  sections  892(f)(3) 
and  (f)(4)  of  the  Act  shall  have  access  to  information  classified  pursuant 
to  Executive  Order  12958  of  April  17,  1995,  as  amended,  is  a  discretionary 
determination  and  shall  be  conclusive  and  not  subject  to  review  or  appeal. 
Sec.  2.  Rules  of  Construction.  Nothing  in  this  order  shall  be  construed 
to  impair  or  otherwise  affect: 

(a)  the  authority  of  the  Director  of  Central  Intelligence  under  section 
103(c)(7)  of  the  National  Security  Act  of  1947,  as  amended  (50  U.S.C.  403- 
3(c)(7)),  to  protect  intelligence  sources  and  methods  from  unauthorized  dis- 
closure; 

(b)  the  functions  of  the  Director  of  the  Office  of  Management  and  Budget 
relating  to  budget,  administrative,  or  legislative  proposals;  or 

(c)  the  provisions  of  Executive  Orders  12958  of  April  17,  1995,  as  amended, 
and  12968  of  August  2,  1995,  as  amended. 
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Sec.  3.  General  Provision.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government  and  is  not  intended  to,  and  does 
not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
law  or  in  equity,  against  the  United  States,  its  departments,  agencies,  or 
other  entities,  its  officers  or  employees,  or  any  other  person. 


t^ 


THE  WHITE  HOUSE, 
July  29,  2003. 
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Executive  Order  13312  of  July  29,  2003 
Implementing  the  Clean  Diamond  Trade  Act 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Clean  Diamond  Trade 
Act  (Public  Law  108-19)  (the  "Act"),  the  International  Emergency  Economic 
Powers  Act,  as  amended  (50  U.S.C.  1701  et  seq.],  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations  Participation 
Act,  as  amended  (22  U.S.C.  287c),  and  section  301  of  title  3,  United  States 
Code,  and  in  view  of  the  national  emergency  described  and  declared  in 
Executive  Order  13194  of  January  18,  2001,  and  expanded  in  scope  in 
Executive  Order  13213  of  May  22,  2001, 

I,  GEORGE  W.  BUSH,  President  of  the  United  States  of  America,  note  that, 
in  response  to  the  role  played  by  the  illicit  trade  in  diamonds  in  fueling 
conflict  and  human  rights  violations  in  Sierra  Leone,  the  President  declared 
a  national  emergency  in  Executive  Order  13194  and  imposed  restrictions 
on  the  importation  of  rough  diamonds  into  the  United  States  from  Sierra 
Leone.  I  expanded  the  scope  of  that  emergency  in  Executive  Order  13213 
and  prohibited  absolutely  the  importation  of  rough  diamonds  from  Liberia. 
I  further  note  that  representatives  of  the  United  States  and  numerous  other 
countries  announced  in  the  Interlaken  Declaration  of  November  5,  2002, 
the  launch  of  the  Kimberley  Process  Certification  Scheme  (KPCS)  for  rough 
diamonds,  under  which  Participants  prohibit  the  importation  of  rough  dia- 
monds from,  or  the  exportation  of  rough  diamonds  to,  a  non-Participant 
and  require  that  shipments  of  rough  diamonds  from  or  to  a  Participant 
be  controlled  through  the  KPCS.  The  Clean  Diamond  Trade  Act  authorizes 
the  President  to  take  steps  to  implement  the  KPCS.  Therefore,  in  order 
to  implement  the  Act,  to  harmonize  Executive  Orders  13194  and  13213 
with  the  Act,  to  address  further  threats  to  international  peace  and  security 
posed  by  the  trade  in  conflict  diamonds,  and  to  avoid  undermining  the 
legitimate  diamond  trade,  it  is  hereby  ordered  as  follows: 

Section  1.  Prohibitions.  Notwithstanding  the  existence  of  any  rights  or  obliga- 
tions conferred  or  imposed  by  any  contract  entered  into  or  any  license 
or  permit  granted  prior  to  July  30,  2003,  the  following  are,  except  to  the 
extent  a  waiver  issued  under  section  4(b)  of  the  Act  applies,  prohibited: 

(a)  the  importation  into,  or  exportation  frorn,  the  United  States  on  or 
after  July  30,  2003,  of  any  rough  diamond,  from  whatever  source,  unless 
the  rough  diamond  has  been  controlled  through  the  KPCS; 

(b)  any  transaction  by  a  United  States  person  anywhere,  or  any  transaction 
that  occurs  in  whole  or  in  part  within  the  United  States,  that  evades  or 
avoids,  or  has  the  purpose  of  evading  or  avoiding,  or  attempts  to  violate, 
any  of  the  prohibitions  set  forth  in  this  section;  and 

(c)  any  conspiracy  formed  to  violate  any  of  the  prohibitions  of  this  section. 
Sec.  2.  Assignment  of  Functions,  (a)  The  functions  of  the  President  under 
the  Act  are  assigned  as  follows: 

(i)  sections  4(b),  5(c),  6(b),  11,  and  12  to  the  Secretary  of  State;  and 

(ii)  sections  5(a)  and  5{b)  to  the  Secretary  of  the  Treasury. 

(b)  The  Secretary  of  State  and  the  Secretary  of  the  Treasury  may  reassign 
any  of  these  functions  to  other  officers,  officials,  departments,  and  agencies 
within  the  executive  branch,  consistent  with  applicable  law. 
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(c)  In  performing  the  function  of  the  President  under  section  11  of  the 
Act,  the  Secretary  of  State  shall  establish  the  coordinating  committee  as 
part  of  the  Department  of  State  for  administrative  purposes  only,  and  shall, 
consistent  with  applicable  law.  provide  administrative  support  to  the  coordi- 
nating committee.  In  the  performance  of  functions  assigned  by  subsection 
2(a)  of  this  order  or  by  the  Act,  the  Secretary  of  State,  the  Secretary  of 
the  Treasury,  and  the  Secretary  of  Homeland  Security  shall  consult  the 
coordinating  committee,  as  appropriate. 

Sec.  3.  Amendments  to  Related  Executive  Orders,  (a)  Section  1  of  Executive 
Order  13194  of  January  18,  2001,  is  revised  to  read  as  follows: 

"Section  1.  Except  to  the  extent  provided  by  section  2  of  this  order, 
and  notwithstanding  the  existence  of  any  rights  or  obligations  conferred 
or  imposed  by  any  contract  entered  into  or  any  license  or  permit  granted 
prior  to  the  effective  date  of  this  order,  the  importation  into,  or  exportation 
from,  the  United  States  of  any  rough  diamond  from  Sierra  Leone,  on  or 
after  July  30,  2003,  is  prohibited." 

(b)  Section  2  of  Executive  Order  13194  is  revised  to  read  as  follows: 
"Sec.  2.  The  prohibitions  in  section  1  of  this*  order  shall  not  apply  to 
the  importation  or  exportation  of  any  rough  diamond  that  has  been  controlled 
through  the  Kimberley  Process  Certification  Scheme." 

[f)  Sections  4(c),  (d),  and  (e)  of  Executive  Order  13194  are  deleted,  and 
the  word  "and"  is  added  after  the  semicolon  at  the  end  of  section  4(a). 

(d)  Section  1  of  Executive  Order  13213  of  May  22,  2001,  is  revised  to 
read  as  follows:  "Section  1.  Notwithstanding  the  existence  of  any  rights 
or  obligations  conferred  or  imposed  by  any  contract  entered  into  or  any 
license  or  permit  granted  prior  to  the  effective  date  of  this  order,  the  direct 
or  indirect  importation  into  the  United  States  of  all  rough  diamonds  from 
Liberia,  whether  or  not  such  diamonds  originated  in  Liberia,  on  or  after 
July  30,  2003.  is  prohibited." 

Sec.  4,  Definitions.  For  the  purposes  of  this  order  and  Executive  Order 
13194.  the  definitions  set  forth  in  section  3  of  the  Act  shall  apply,  and 
the  term  "Kimberley  Process  Certification  Scheme"  shall  not  be  construed 
to  include  any  changes  to  the  KPCS  after  April  25,  2003. 

Sec.  5.  General  Provisions.  This  order  is  not  intended  to,  and  does  not, 
create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at  law 
or  in  equity  by  any  party  against  the  United  States,  its  departments,  agencies, 
instrumentalities  or  entities,  its  officers  or  employees,  or  any  other  person. 

Sec.  6.  Effective  Date  and  Transmittal,  (a)  Sections  1  and  3  of  this  order 
are  effective  at  12:01  a.m.  eastern  daylight  time  on  July  30,  2003.  The 
remaining  provisions  of  this  order  are  effective  immediately. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
fuly  29,  2003. 


Thursday, 
July  31,  2003 


«   M 


Part  Vm 


The  President 


Memorandum  of  July  8,  2003— Delegation 
of  Authority  Under  Section  204(a)  of  the 
Notification  and  Federal  Employee 
Antidiscrimination  Act  of  2002  (Public 
Law  107-174) 


45155 


Federal  Register 

Vol.  68,  No.   147 

Thursday,  July  31,  2003 


Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  July  8,  2003 


Delegation  of  Authority  Under  Section  204(a)  of  the  Notifica- 
tion  and  Federal  Employee  Antidiscrimination  and  Retalia- 
tion Act  of  2002  (Public  Law  107-174) 


V 


Memorandum  for  the  Director  of  the  Office  of  Personnel  Managment 

By  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of  the 
United  States,  including  section  ,301  of  title  3,  United  States  Code,  I  hereby 
delegate  to  the  Director  of  the  Office  of  Personnel  Management  (OPM)  the 
authority  vested  in  the  President  by  section  204(a)  of  the  Notification  and 
Federal  Employee  Antidiscrimination  and  Retaliation  Act  of  2002  (the  "Act") 
(Public  Law  107-174).  The  Director  of  OPM  shall  ensure  that  rules,  regula- 
tions, and  guidelines  issued  in  the  exercise  of  such  authority  take  appropriate 
account  of  the  needs  of  executive  agencies  in  the  accomplishment  of  their 
respective  missions,  specifically  including  the  specialized  needs  of  agencies 
with  diplomatic,  military,  intelligence,  law  enforcement,  security,  and  protec- 
tive missions.  The  Director  shall  consult  the  Attorney  General  and  such 
other  officers  of  the  executive  branch  as  the  Director  of  OPM  may  determine 
appropriate  in  the  exercise  of  authority  delegated  by  this  memorandum. 

This  memorandum  is  intended  to  improve  the  internal  management  of  the 
Federal  Government  and  is  not  intended  to,  and  does  not,  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  or  equity  or  otherwise 
against  the  United  States,  its  departments,  agencies,  instrumentalities,  enti- 
ties, officers  or  employees,  or  any  other  person. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  July  8,  2003. 
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38  CFR 

3 42602 

17 43927 

21 42977 

Proposed  Rules: 

17 44507,44913 

39  CFR 

111 r. 40774 

Proposed  Rules: 

111 43989 

40  CFR 

51 39842,  44620 

52 39457,  40520,  40528, 

40782,  40786,  40789,  41083, 
42172,  42978,  42981,  43312, 
43316,  43462,  44620,  44631 

62 40531 

63 42603 

70... 40528 

80 39018 

81 40789,43316 

82 41925,  42884,  43786, 

43930 
131 40428 


136 43272 

180 :39428.  39435,  39460. 

39462.  39846,  40178,  40791, 

40803,  41271,  41535,  41927, 

43465,  44635,  44640 

261  43939,  44652,  44659 

271 42605,43326 

279 44659 

300.. 41273 

Proposed  Rules: 

19 39882 

27 39882 

30 43824 

31 43824 

33 43824 

35 43824 

40 : 43824 

51 39888 

52 39041,  39506,  40233, 

40617,  40861,  40864,  40865, 

41987,  42174,  42653,  42657, 

43069,  43341,  43481.  44714, 

44715 

55 44914 

62. 40618 

68 45124 

70 40617,40871 

81 42657,  43341,  44715 

82 43991 

136 41988 

180 41989 

271 42662 

300 44259,  44265,  44270 

41  CFR 

Proposed  Rules: 

105-55 42170 

105-56 41093 

105-550 41274 

105-570 41290 

301-50 40618 

42  CFR 

411. 43940 

412 •. 41860 

489 43940 

Proposed  Rules: 

405 43995 

406 43998 

411 43995 

424 44000 


43  CFR 

10 


.39853 


44  CFR 

54  39019 

65 39021,  44460,  44461 

67 39023,  44463,  44465, 

44466 
Proposed  Rules: 

67 39042,  39044,  39046, 

44509,  44516 

46  CFR 

2 39292,41915 

7 42595 

28 42595 

31 39292,41915 

71 39292,41915 


91 39292,41915 

115 39292,41915 

126 39292,41915 

176 39292,41915 

401 43470 

530 43326 

47  CFR 

0 39471 

1 42984 

21 42984,43002 

22 42290,42984 

24 42984 

25 43645,43942 

27 42984 

32 38641 

52 43003,  43009 

54 .....38642,  39471,  41936, 

43472 

64 40184,  41942,  43010, 

44144 

68 44144 

69 43327 

73 38643,  40185,  40186, 

40187,  41284,  41724,  42608, 

42609,  42984,  43329,  43645, 

43646 

74 41284 

80 42984 

90 42296,42984 

95 42984 

101 42610,  42984.  43942 

Proposed  Rules: 

1 40876,44003 

2 44011 

15 44011 

22 >... 44003 

52 43070 

54 41996,  42333 

73 40237,  42662,  42663, 

42664,  42665,  42666,  43702, 

43703,  43704,  43705,  44273 

90 42337,44003 

48  CFR 

1 43855 

2 43857 

5 43855,43859 

7 43859 

10 43859 

11 43857 

14 43855 

19 43855,  43873 

22 43855,  43863 

23 43857,43868 

31 43863,43871 

36 43855 

37 43863 

39 43872 

52 43855.  43863,  43868, 

43873 

53 43855 

207 .43331 

217 43332 

501 41286 

538 41286 

552 41286 

Ch.  1 43854,  43875 

Ch.  10 39854,  42717 

1801 43333 

1811 43333 


1823 43333 

1851 43333 

1852 43333 

Proposed  Rules: 

15 .40466 

30 40104 

31 40466 

52 40104 

49  CFR 

40 43946 

71 43334,  43336 

171.... 44992 

172 44992 

173 44992 

175 44992 

176 ^ 44992 

178 44992 

180 44992 

214 44388 

512 44209 

541 39471 

571  43964,  43972,  44468, 

44892 

575 43339 

587 44468 

Proposed  Rules: 

192 41768 

219 44276 

390.- 42339 

391 42339,  43889 

393 43891 

395 43893 

396 .....;43893 

571 43895 

583 43899 

SO  CFR 

17 39624.  40076,  43647 

20 43010 

21 43010 

92 43010 

223 41942 

229 41725 

300 39024 

600 42613 

648 40808,  41945,  43974, 

44232 

660 40187,  41085,  42643, 

43473 

679 40811,  40812.  41085, 

41086,  41946,  43030,  43479, 
43480,  44473,  44665.  44666 
Proposed  Rules: 

16 43482 

17 39507,  39892.  42666. 

43706 

18 44020 

20 42546 

223 44722 

229... 40888 

600 40892,  42360,  42668, 

42669,  42670,  43072,  44277 

635 41103,  41769 

648 41535.  42671,  44918 

660 44518 

679 43342,  43483 

697 39048,  42360,  43074 
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as  an  aid 
users, 
from 


RULES  GOING  INTO 
EFFECT  JULY  31,  2003 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
cfianges — 

Schering-Plou(  h  Animal 
Health  Corp ;  published 
7-31-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenw^s  safety: 
Lake  Erie,  Cleveland,  OH; 
safety  zone;  pjblished  7- 
15-03 
Lake  Washingtoti,  Seattle, 
WA;  safety  zoie; 
published  7-31-03 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Electronic  Data  Gathering, 
Analysis,  and  R(  trieval 
System  (EDGAR): 
Filer  Manual:  upJate 
adoption  and  incorporation 
by  reference;   )ublished  7- 
31-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Hartzell  Propelle'  Inc.; 

published  6-2(  -03 

McDonnell  Doug  as; 

published  7-1  (-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE     I 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  irtportation  of 
animals  and  anifnal 
products: 

Cattle  from  Me)dco; 
importation  iniD  U.S. 
prohibited  due  to 
tuberculosis;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  0^13838] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
State  and  private  orestry 
assistance: 


Forest  Land  Enhancement 
Program;  comments  due 
by  8-8-03;  published  6-9- 
03  [FR  03-14259] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Wheat;  U.S.  standards; 
comments  due  by  8-4-03; 
published  6-4-03  [FR  03- 
13772] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17260] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 
Atlantic  bluefin  tuna; 

comments  due  by  8-8- 

03;  published  7-10-03 

(FR  03-17521] 
Atlantic  swordfish; 

comments  due  by  8-4- 

03;  published  6-20-03 

[FR  03-15690] 
Swordfish  and  bluefin 

tuna;  comments  due  by 

8-4-03;  published  7-15- 

03  [FR  03-17867] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18339] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18341] 

Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18342] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-5-03; 


published  7-21-03  [FR 

03-18488] 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  whiting;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18164] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Follow-on  production 

contracts  for  products 

developed  pursuant  to 

prototype  projects; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13536] 
Federal  Acquisition  Regulation 
(FAR): 
Deferred  compensation  and 

postretirement  benefits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13860] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
■    Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Quarteriy  financial  reporting 

requirements  and  annual 

reports  revisions; 

comments  due  by  8-6-03; 

published  7-7-03  [FR  03- 

16811] 
Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 

comments  due  by  8-6-03; 

published  7-7-03  [FR  03- 

16820] 
Practice  and  procedure: 
Cash  management 

programs;  documentation 

requirements;  comments 

due  by  8-7-03;  published 

7-8-03  [FR  03-16819] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Texas;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17338] 
Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substance;  substitutes 
list;  comments  due  by 
8-4-03;  published  6-3-03 
[FR  03-13254] 


Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  8- 
7-03;  published  7-8-03 
[FR  03-17101] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Westem  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16922] 
Regional  haze  rule; 
Westem  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4: 
03;  published  7-3-03 
[FR  03-16923] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
8-6-03;  published  7-7-03 
[FFt  03-16926] 
Georgia;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17204] 
Maryland;  comments  due  by 
8-8-03;  published  7-9-03 
(FR  03-17340] 
Nebraska;  comments  due  by 
8-7-03;  published  7-8-03 
[FR  03-17098] 
Texas;  comments  due  by  8- 
8-03;  published  7-9-03 
(FR  03-17339] 
Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16925] 
Human  testing;  standards  and 
criteria;  comments  due  by 
8-5-03;  published  5-7-03 
[FR  03-11002] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thymol  and  eucalyptus  oil; 
comments  due  by  8-5-03; 
published  6-6-03  [FR  03- 
14198] 
Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Exclusions;  comments  due 
by  8-4-03;  published  6- 
18-03  [FR  03-15361] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  matters: 
76-81  GHz  frequency  and 
frequency  bands  above 
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95  GHz  reallocation; 
domestic  and  international 
consistency  realignment; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13780] 
Practice  and  procedure: 

Wireless  telecommunications 
services — 

Communications  facilities 
and  historic  properties; 
nationwide 
programmatic 
agreement;  comments 
%  due  by  8-8-03; 

published  7-9-03  [FR 
03-17415] 
Radio  frequency  devices: 
Broadband  power  line 
systems;  comments  due 
by  8-6-03;  published  5-23- 
03  (FR  03-12914] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 

postretirement  benefits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13860] 

GOVERNMENT  ETHICS 
OFFICE 

Organization  and  procedures: 
Statutory  gift  acceptance 
authority;  comments  due 
by  8-4-03;  published  5-5- 
03  [FR  03-11043] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
Opfhalmic  products  (OTC); 
final  monograph;  technical 
amendment;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13827] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Beveriy  Hart»or,  MA;  safety 
zone;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17367] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Critical  habitat 

designations — 

Braun's  rock-cress; 
comments  due  by  8-4- 
03;  published  6-3-03 
[FR  03-13509] 


Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Importation,  exportation,  and 
transportation-  of  wildlife: 
Injurious  wildlife — 
Black  carp;  comments 
due  by  8-4-03; 
published  6-4-03  [FR 
03-13996] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
North  Dakota;  comments 

due  by  8-6-03;  published 

7-7-03  [FR  03-17084] 
Virginia;  comments  due  by 

8-6-03;  published  7-7-03 

[FR  03-17083] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Release  transportation 
regulations;  clarification; 
comments  due  by  8-8-03; 
published  6-9-03  [FR  03- 
14380] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretirement  Ijenefits 
other  than  pensions; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859] 

Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  materisU; 
packaging  and 
transportation: 

Safe  transportation 
regulations;  public' 
meeting;  comments  due 
by  8-8-03;  published  6-26- 
03  [FR  03-16175] 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  eamings 
determinations;  comments 
due  by  8-8-03;  published 
6-9-03  [FR  03-14273] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 


Certified  Development 
Company  Loan  Program 
changes;  comments  due 
by  8-7-03;  published  7-8- 
03  [FR  03-16862] 
Small  business  size  standards: 
Nonmanufacfurer  rule; 
waivers — 

Ammunition  (except  small 
arms);  comments  due 
by  8-8-03;  published  7- 
25-03  [FR  03-18986] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft  products,  parts,  and 

materials;  false  and 

misleading  statements; 

comments  due  by  8-4-03; 

published  5-5-03  (FR  03- 

10946] 
Ainworthiness  directives: 

Boeing;  comments  due  by 
8-4-03;  published  6-18-03 
[FR  03-15324] 

Bombardier-  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17319] 
Cessna;  comments  due  by 
8-8-03;  published  5-15-03 
[FR  03-12113] 
Dornier;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17314] 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
8-4-03;  published  6-5-03 
[FR  03-14136] 
Eurocopter  France; 
comments  due  by  8-4-03; 
published  6-3-03  (FR  03- 
13654] 
International  Aero  Engines; 
comments  due  by  8-4-03; 
published  6-5-03  [FR  03- 
14133] 
Learjet;  comments  due  by 

8-4-03;  published  6-18-03 
•  [FR  03-15339] 
McDonnell  Douglas; 
comments  due  by  8-4-03; 
published  6-18-03  [FR  03- 
15333] 
Mitsubishi  Heavy  Industries, 
Ltd.;  comments  due  by  8- 
5-03;  published  6-4-03 
[FR  03-13980] 
New  Piper  Aircraft,  Inc.; 
correction;  comments  due 
by  8-8-03:  published  7-21- 
03  [FR  C3- 13650] 
Pilatus  Aircraft  Ltd; 
comments  due  by  8-4-03; 
published  7-3-03  (FR  03- 
16844] 

Piper  Aircraft,  Inc.; 

comments  due  by  8-8-03; 

published  6-4-03  [FR  03- 

13650] 
Pratt  &  Whitney  Canada; 

comments  due  by  8-5-03; 


published  6-6-03  [FR  03- 
14276] 
Raytheon;  comments  due  by 
8-4-03;  published  6-4-03 
[FR  03-13979] 
Rolls-Royce  pic;  comments 
due  by  8-4-03;  published 
6-4-03  [FR  03-13973] 
Airworthiness  standards: 
Special  conditions— 
CenTex  Aerospace.  Inc.; 
Raytheon/Beech  Model 
58  airplane;  comments 
due  by  8-8-03; 
published  7-9-03  (FR 
03-17249] 

Class  E  airspace;  comments 
due  by  8-4-03;  published  6- 
4-03  (FR  03-14070] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Improved  test  dummies, 
updated  test 
procedures,  and 
extended  child  restraints 
standards  for  children 
up  to  65  pounds; 
comments  due  by  8-8- 
03;  published  6-24-03 
[FR  03-14425] 
Vehicle  compatibility  and  roll 
over  mitigation;  safety 
reports  availability; 
comments  due  by  8-4-03; 
published  6-18-03  [FR  03- 
15239] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Global  terrorism;  sanctions 
regulations;  comments  due 
by  8-5-03;  published  6-6-03 
[FR  03-14251] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 
Service: 

Automated  Cleanng  House; 
Federal  agency 
participation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-13833] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Property  transferees; 
liabilities  assumed  in 
certain  transactions; 
comments  due  by  8-4-03; 
published  5-6-03  [Ffl  03- 
11212] 

Securities  and  commodities; 
statutory  valuation 
requirements;  safe  harbor; 
comments  due  by  8-4-03; 


VI 


limitation 
carryovers 
reference; 

by  8-5-03; 
-03  [FR  03- 


puWished  5-$-03  [FR  03- 
11047] 
Separate  retumj  I 
years;  loss 
waiver;  cross 
comnnents 
published  5-'^ 
11210] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans; 
Appeals  regulafons 
rules  of 
Represenfativie 
withdrawal: 
procedures 
due  by  8-4  03; 
published  ^3-03  [FR 
03-13797] 


praci  ce — 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuitig 
public  bills  from  \\\e 
session  of 


Congn  iss 
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Appeals: 
and 


services 
notice 
comments 


list  of 
current 
which 


have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
ptawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  255/P.L.  108-62 

To  authorize  the  Secretary  of 
the  Interior  to  grant  an 


easement  to  facilitate  access 
to  the  Lewis  and  Clark 
Interpretive  Center  in 
Nebraska  City,  Nebraska. 
(July  29,  2003;  117  Stat.  871) 
H.R.  733/P.L.  108-63 
To  autfiorize  the  Secretary  of 
the  Interior  to  acquire  the 
McLoughlin  House  in  Oregon 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510.    • 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Phces  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1794 
RIN  0572-AB73 

Environmental  Policies  and 
Procedures 

agency:  Rurat  Utilities  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  its  existing 
environmental  regulations, 
Environmental  Policies  and  Procedures, 
which  have  served  as  RUS' 
implementation  of  the  National 
Environmental  Policy  Act  (NEPA)  in 
compliance  with  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  NEPA. 
Based  on  a  greater  use  of  small-scale 
and  distributed  generation  and 
renewable  resources,  and  the  agency's 
experience  and  review  of  its  existing 
procedures,  RUS  has  determined  that 
several  changes  are  necessary  for  its 
environmental  review  process  to  operate 
in  a  more  effective  and  efficient  manner. 
EFFECTIVE  DATE:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Senior 
Environmental  Protection  Specialist, 
Engineering  and  Environmental  Staff; 
Rural  Utilities  Service,  Stop  1571,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1571.  Telephone  (202)  720- 
1784.  E-mail  address: 
lwolfe@rus.usda.gov. 

This  rule  and  the  guidance  bulletin 
described  in  this  rule  are  available  on 
the  Internet  via  the  RUS  home  page  at 
http://www.  usda.gov/rus/. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 


Order  12866  and,  therefore  has  not  been 
reviewed  bv  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
requires  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  titled  "Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees 
were  not  covered  by  Executive  Order 
12372. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  addition,  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted.  No 
retroactive  effect  will  be  given  to  this 
rule,  and,  in  accordance  with  section 
212(e)  of  the  Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e)),  administrative  appeals 
procedures,  if  any  are  required,  must  be 
exhausted  before  an  action  against  the, 
Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  the 
Administrator  of  RUS  has  determined 
that  this  rule,  if  adopted,  would  not 
have  significant  impact  on  a  substantial 
number  of  small  entities.  The  rule 
serves  to  clarify  the  existing  regulation 
and  to  change  the  existing  classification 
of  selected  minor  actions  to  generally 
streamline  the  environmental  review 
process  for  such  actions.  Most  of  the 
changes  in  the  rule  should  result  in 
modest  cost  savings  and  ease  the 
regulatory  compliance  burden  for 
affected  applicants. 

Infok'mation  Collection  and. 
Recordkeeping  Requirements 

This  rule  contains  no  additional 
information  collection  or  recordkeeping 
requirements  under  OMB  control 
number  0572-0117  that  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 


Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  of  the  private 
sector.  Thus,  this  proposed  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

National  Environmental  Policy  Act 
Certification 

RUS  has  determined  that  this  rule 
will  not  significantly  affect  the  quality 
of  the  human  environment  as  defined  by 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.) 
Therefore,  this  action  does  not  require 
an  environmental  impact  statement  or 
assessment. 

Program  Affected 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic. 
Assistance  programs  under  number 
10.850,  Rural  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
number  (202)  512-1800. 

Background 

On  December  11,  1998,  the  Rural 
Utilities  Service  (RUS)  published  7  CFR 
part  1794,  Environmental  Policies  and 
Procedures,  as  a  final  rule  in  the  Federal 
Register  (63  FR  68648)  covering  the 
actions  of  the  electric, 
telecommunications,  and  water  and 
waste  programs.  Based  on  a  greater 
emphasis  within  the  electric  industry  on 
the  use  of  small-scale  and  distributed 
generation  and  renewable  resources, 
and  the  agency's  experience  and  review 
of  its  existing  procedures,  RUS 
determined  that  several  changes  were 
necessary  for  its  environmental  review 
process  to  operate  in  a  more  effective 
and  efficient  manner. 

This  rule  contains  a  variety  of  changes 
from  the  provisions  of  the  current  rule. 
Most  of  these  revisions  are  minor  or 
merely  intended  to  clarify  existing  RUS 
policy  and  procedure  and  to  ensure  that 
procedures  are  consistent  among  the 
three  RUS  programs.  Other  revisions 
expand  upon  the  fexisting  types  of 
actions  that  are  subject  to  environmental 
review  or  reclassify  actions  within 
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categories.  The  more  significant  changes 
are  discussed  I  elow. 

Within  subp  irt  A,  the  term 
"distributed  ge  leration"  has  been  added 
to  the  Hst  of  de  Initions  and  the  term 
"Environments  1  Analysis  (EVAL)"  has 
been  deleted  fr  )m  the  list  of  definitions 
in  §  1794.6.  A  I  ulletin  was  issued  in 
early  2002  that  provides  guidance  in 
preparing  for  ai  id  carrying  out  scoping 
for  electric  gem  (ration  and  transmission 
projects  that  rei  uire  either  an 
environmental  issessment  with  scoping 
or  an  environm  ;ntal  impact  statement. 
Further  inform,  tion  on  the  RUS 
guidance  bullet  ns  is  provided  in 
§1794.7. 

Within  subpa  rt  B,  language  clarifying 
RUS  policy  regc  rding  the  completion  of 
RUS  environme  ntal  review  process  for 
certain  categorii  is  of  actions  has  been 
added  to  §1794  15(a). 

Within  subpa  "t  C,  a  number  of 
additional  listin  gs  to  the  existing 
classification  ar  d  changes  to  selected 
listings  within  t  \e  existing  classification 
have  been  made  These  reclassifications 
involve  minor  a  :tions  proposed  by 
applicants,  whi(  h  rarely,  if  ever,  result 
in  significant  en  i/ironmental  impact  or 
public  interest. '  'hese  changes  will 
streamline  envii  onmental  review  of 
minor  actions,  a  id  will  allow  the 
agency  to  focus  ts  resources  on  larger 
projects.  RUS  be  lieves  that  the  changes 
and  existing  pro  :edures  will  provide 
adequate  safegui  rds  to  identify  any 
unusual  circums  tances  that  may  require 
additional  agenc  v  scrutiny. 

Widiin  §  1794  21(b),  RUS  added 
separate  categori  es  for  generating 
facilities  of  less  1  han  100  kilowatts  and 
the  co-firing  of  b  o-fuels  and  refuse 
derived  fuels  at  (  xisting  fossil-fueled 
generating  statio  is.  Within  §  1794.22(a). 
RUS  modified  th  b  capacity  thresholds 
for  distributed  g«  neration  facilities  at 
existing  sites.  A  lew  category  involving 
adding  combine(  cycle  facilities  at 
existing  combust  ion  turbine  sites  was 
added  to  §1794.:  2(a). 

In  addition  to  i  ncluding  fuel  cell  and 
combined  cycle  j  eneration  in  the  same 
listings  as  combi  stion  turbines,  RUS 
added  two  new  c  itegories  of  proposals 
within  §1794.23  One  new  category 
covers  the  constr  iction  of  a  natural  gas 
pipeline  to  serve  an  existing  gas-fueled 
generating  facilit  ^  The  other  new 
category  involves  a  higher  capacity 
threshold  for  add  ing  combined  cycle 
facihties  at  existi  ig  combustion  turbine 
sites.  Other  capa(  ity  threshold  changes 
within  §  1794.23  reflect  changes  that 
were  made  in  §  1  '94.22(a).  Within 
§§1794.24  and  lj94.25  the  only  change 
combined  cycle 
same  listing  as 


adds  fuel  cell  anc 
generation  in  the 
combustion  turbi  les 


RUS  has  modified  its  procedures  in 
subpart  E  of  this  part.  In  §§  1794.43  and 
1794.44.  RUS  eliminated  the 
requirement  to  publish  in  the  Federal 
Register,  a  notice  of  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  availability 
for  electric  and  telecommunications 
proposed  actions  described  in  §  1794.23. 
RUS  has  determined  that  no  appreciable 
benefit  has  resulted  from  publishing  a 
separate  Federal  Register  notice  for 
proposals  in  that  category.  By  this 
change,  the  notice  requirements  for  all 
three  RUS  programs  would  be 
consistent  for  all  EA  proposals 
described  in  §  1794.23.  Electric 
proposals  described  in  §  1794.24  would 
still  be  subject  to  this  requirement. 
In  subpart  G  of  this  part,  RUS  has 
modified  its  policy  regarding  the  use  of 
a  contractor  prepared  Environmental 
Impact  Statement  (EIS).  Under  the 
existing  regulation,  the  EIS  would  either 
be  developed  by  RUS  from  an  applicant 
prepared  Environmental  Analysis 
(EVAL)  or  prepared  with  the  assistance 
of  a  consultant  selected  bv  RUS.  Based 
on  its  experience  in  recent  years,  RUS 
expects  to  utilize  the  services  of  a 
consultant  selected  by  and  working  for 
RUS  for  all  actions  requiring  the 
preparation  of  an  EIS.  RUS  does  not 
contemplate  preparing  a  draft  or  final 
EIS  relying  on  an  applicant  prepared 
EVAL,  as  currently  stated  in 
§  1794.61(b).  Therefore.  RUS  has  deleted 
§  1794.61(b).  Also,  the  applicant 
submitted  document  for  all  proposals 
will  be  titled  an  Environmental  Report 
(ER).  Previously,  the  applicant  supplied 
document  for  a  §  1794.24  proposal  was 
an  EVAL.  These  changes  affect 
§§  1794.50,  1794.52  through  1794.54, 
and  1794.61. 


Preparation  of  the  Rulemaking 

The  proposed  rule  amending  7  CFR 
part  1794  was  published  in  the  Federal 
Register  on  January  15,  2003  (68  FR 
1988).  Public  comment  was  invited  for 
a  30-day  period  ending  on  February  14, 
2003.  The  only  public  comments 
received  were  from  a  rural  electric 
cooperative.  Those  comments  supported 
the  changes  being  proposed.  Comments 
received  from  the  President's  Council 
on  Environmental  Quality  (CECJ)  have 
resulted  in  changes  to  two  listings.  Item 
§  1794.22(a)  (13)  "Construction  of  a 
natural  gas  pipeline  (ten  miles  or  less  in 
length)  to  serve  an  existing  gas-fueled 
generating  station,"  has  been  deleted. 
Listing  §  1794.23(c)  (13)  has  been 
modified  by  deleting  the  (more  than  10 
miles  in  length)  threshold.  As 
recommended  by  CEQ,  §  1794.54  was 
expanded  to  better  clarify  the  RUS 
policy  of  publishing  notices  in  the 


Federal  Register  for  proposals  listed  in 
§1794.24. 

List  of  Subjects  in  7  CFR  Part  1794 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

■  Therefore  RUS  amends  chapter  XVII  of 
title  7  of  the  Code  of  Federal  Regulations 
as  follows: 

PART  1794— ENVIRONMENTAL 
POLICIES  AND  PROCEDURES 

■  1.  The  authority  citation  for  part  1794 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6941  et  seq.,  42  U.S.C. 
4321  et  seq.;  40  CFR  Parts  1500-1508. 

■  2.  Section  1794.6  is  amended  by: 

■  A.  Removing  the  definition  fot 
"Environmental  Analysis  (EVAL)"; 

■  B.  Adding  the  definition  for 
"Distributed  Generation",  and 

■  C.  Amending  the  definition  for 
"Environmental  Report  (ER)  by  revising 
the  first  sentence. 

These  amendments  read  as  follows: 

§1794.6    Definitions. 

***** 

Distributed  Generation.  The 
generation  of  electricity  by  a  sufficiently 
small  electric  generating  system  as  to 
allow  interconnection  of  the  system 
near  the  point  of  service  at  distribution"* 
voltages  or  customer  voltages.  A 
distributed  generating  system  may  be 
fueled  by  any  source,  including  but  not 
limited  to  renewable  energy  sources. 
***** 

Environmental  Report  (ER).  The 
environmental  documentation  normally 
submitted  by  applicants  for  proposed 
actions  subject  to  compliance  with 
§§1794.22  through-1 794.24.  *   *   * 
***** 

■  3.  Section  1794.7(a)  is  revised  to  read 
as  follows: 

§1794.7    Guidance. 

(a)  Electric  and  Telecommunications 
Programs.  For  further  guidance  in  the 
preparation  of  public  notices  and 
environmental  documents,  RUS  has 
prepared  a  series  of  program  specific 
guidance  bulletins.  RUS  Bulletin 
1 794A-600  provides  guidance  in 
preparing  the  ER  for  proposed  actions 
classified  as  categorical  exclusions  (CEs) 
(§  1794.22(a));  RUS  Bulletin  1794A-601 
provides  guidance  in  preparing  the  ER 
for  proposed  actions  which  require  EAs 
(§  1794.23(b)  and  (c));  and  RUS  Bulletin 
1794A-603  provides  guidance  in 
conducting  scoping  for  proposed  actions 
classified  as  requiring  an  EA  with 
scoping  or  an  EIS.  Copies  of  these 
bulletins  are  available  upon  request  by 
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contacting  the  Rural  Utilities  Serv.ice,|, 
Publications  Office,  Program 
Development  and  Regulatory  Analysis, 
Stop  1522,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-1522. 
***** 

■  4.  Section  1794.15  is  amended  by: 

■  A.  Adding  a  new  sentence  to  the  end 
of  paragraph  (a),  and 

■  B.  Adding  new  paragraphs  (a)(1), 
(a)(2),  and  (a)(3). 

"These  amendments  read  as  follows: 

§1794.15    Limitations  on  actions  during 
the  NEPA  process. 

(a)  *   *   *  The  RUS  environmental 
review  process  is  concluded  when: 

(1)  A  categorical  exclusion 
determination  has  been  made  for 
proposals  listed  under  §§1794.21  and 
1794.22. 

(2)  Applicant  notices  announcing  the 
RUS  FONSI  determination  have  been 
published  for  proposals  listed  under 
§§1794.23  and  1794.24. 

(3)  Applicant  notices  announcing  the 
RUS  Record  of  Decision  have  been 
published  for  proposals  listed  under 
§1794.25. 
***** 

■  5.  Section  1794.21  is  amended  by 
adding  new  paragraphs  (b)(25)  and  (26) 
to  read  as  follows: 

§  1 794.21     Categorically  excluded 
proposals  without  an  ER. 

***** 

(b)  *  *  * 

(25)  Electric  generating  facilities  of 
less  than  100  kilowatts  at  any  one  site 
for  the  purpose  of  providing  service  to 
customers  or  facilities  such  as  stock 
tanks  and  irrigation  pumps. 

(26)  New  bulk  commodity  storage  and 
associated  handling  facilities  within 
existing  fossil-fueled  generating  station 
boundaries  for  the  purpose  of  co-firing 
bio-fuels  and  refuse  derived  fuels.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS. 
***** 

■  6.  Section  1794.22  is  amended  by 
revising  paragraphs  (a)(8)  and  (9)  and  by 
adding  new  paragraph  (a)(12)  to  read  as 
follows: 

§  1 794.22    Categorically  excluded 
proposals  requiring  an  ER. 

(a)  *    *    * 

(8)  Construction  of  distributed 
generation  totaling  10  MW  or  less  at  an 
existing  utility,  industrial,  commercial 
or  educational  facility  site.  There  is  no 
capacity  limit  for  a  generating  facility 
located  at  or  adjacent  to  an  existing 
landfill  site  that  is  powered  by  refuse 
derived  fuel.  All  new  associated 
facilities  and  related  electric  power 
lines  shall  be  covered  in  the  ER; 
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(9)  Installation  of  new  generating 
units  or  the  replacement  of  existing 
generating  units  at  a  hydroelectric 
facility  or  dam  which  result  in  no 
change  in  the  normal  maximum  surface 
area  or  normal  maximum  surface 
elevation  of  the  existing  impoundment. 
All  new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 

the  ER; 

***** 

(12)  Installing  a  heat  recovery  steam 
generator  and  steam  turbine  with  a 
rating  of  200  MW  or  less  on  an  existing 
combustion  turbine  generation  site  for 
the  purpose  of  combined  cycle 
operation.  All  new  associated  facilities 
and  related  electric  power  lines  shall  be 
covered  in  the  ER. 
***** 

■  7.  Section  1794.23  is  amended  by: 

■  A.  Revising  paragraph  (c)(1),  (c)(2).  and 
(c)(3),  and 

■  B.  Adding  new  paragraphs  (c)(12)  and 
(c)(13) 

The  revision  and  additions  read  as 
follows; 

§  1 794.23    Proposals  normally  requiring  an 
EA. 

***** 

(c)  *   *   * 

(1)  Construction  of  fuel  cell, 
combustion  turbine,  combined  cycle,  or 
diesel  generating  facilities  of  50  MW 
(nameplate  rating)  or  less  at  a  new  site 
(no  existing  generating  capacity)  except 
for  items  covered  by  §  1794.22(a)(8).  All 
new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
the  EA; 

(2)  Construction  of  fuel  cell, 
combustion  turbine,  combined  cycle,  or 
diesel  generating  facilities  of  100  MW 
(nameplate  rating)  or  less  at  an  existing 
generating  site,  except  for  items  covered 
bv  §  1794.22(a)(8).  All  new  associated 
facilities  and  related  electric  power 
lines  shall  be  covered  in  the  EA: 

(3)  Construction  of  any  other  type  of 
new  electric  generating  facility  of  20 
MW  (nameplate  rating)  or  less,  except 
for  items  covered  by  §  1794.22(a)(8).  All 
new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
theEA; 
***** 

(12)  Installing  a  heat  recovery  steam 
generator  and  steam  turbine  with  a 
rating  of  more  than  200  MW  on  an 
existing  combustion  turbine  generation 
site  for  the  purpose  of  combined  cycle 
operation.  All  new  associated  facilities 
and  related  electric  power  lines  shall  be 
covered  in  the  EA. 

(13)  Construction  of  a  natural  gas 
pipeline  to  ser\'e  an  existing  gas-fueled 
generating  facility. 


■  8.  Section  1 794.24(b)(2)  is  revised  to 
read  as  follows: 

§1794.24     Proposals  normally  requiring  an 
EA  witti  scoping. 

***** 

(b)  *    *    * 

(2)  Construction  of  fuel  cell, 
combustion  turbine,  combined  cycle, 
and  diesel  generating  facilities  of  more 
than  50  MW  at  a  new  site  or  more  than 
100  MW  at  an  existing  site:  and  the 
construction  of  any  other  type  of  electric 
generating  facility  of  more  than  20  MW 
but  not  more  than  50  MW  (nameplate 
rating).  All  new  associated  facilities  and 
related  electric  power  lines  shall  be 
covered  in  any  EA  or  EIS  that  is 
prepared. 
***** 

■  9.  Section  1 794.25(a)(1)  is  revised  to 
read  as  follows: 

§1794.25     Proposals  normally  requiring  an 
EIS. 

***** 

^      (a)*   *    * 

(1)  New  electric  generating  facilities 
of  more  than  50  MW  (nameplate  rating) 
other  than  fuel  cell,  combustion  turbine, 
combined  cycle,  or  diesel  generators. 
All  new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
the  EIS;  and 


§1794.43    [Amended] 

■  10.  Amend  §1794.43  by: 

■  A.  Removing  paragraph  (b).  and 

■  B.  Amending  paragraph  (a)  by 
removing  the  paragraph  designation  and 
the  heading  'General '. 

■  11.  Section  1794.44  is  revised  to  read 
as  follows: 

§  1 794.44    Timing  ct  agency  action. 

RUS  may  take  its  final  action  on 
proposed  actions  requiring  an  EA 
(§  1794.23)  at  any  time  after  publication 
of  applicant  notices  that  a  FONSI  has 
been  made  and  any  required  review 
period  has  expired.  When  substantive 
comments  are  received  on  the  EA,  RUS 
may  provide  an  additional  period  (15 
days)  for  public  review  following  the 
publication  of  its  FONSI  determination. 
Final  action  shall  not  be  taken  until  this 
review  period  has  expired. 

■  12.  Section  1794.50  is  revised  to  read 
as  follows: 

§  1 794.50    Normal  sequence. 

For  proposed  actions  covered  by 
§  1794.24  and  other  actions  determined 
by  the  Administrator  to  require  an  EA 
with  scoping,  RUS  and  the  applicant 
will  follow  the  same  procedures  for 
scoping  and  the  requirements  for 
notices  and  documents  asfor  proposed 
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■  13.  Section  i:  94.51(a)  is  revised  to 
read  as  follows 

§  1 794.51     Prepj  ration  for  scoping. 


lall 


(a)  As  soon  a; 
and  the  applicant 
schedule  for  th( 
,  process,  RUS  s 
intent  to  preparfe 
schedule  scopii 
published  in  thi  i 
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■  14.  Section  17b4 
removing  the  lai  t 
two  new  senten^  :es 
paragraph  to  rea  d 

§  1794.52    Scopii  ig  meetings 


(d)  *  *  *  The 
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scoping  meeting 
consist  of  a 
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(b)  The  applic4nt 
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practicable  after  RUS 
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.  The  applicant  shall 
in  a  timely  manner,  a 
RUS'  notice. 
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■  15.  Section  17f4.53  is  revised  to  read 
as  follows: 

§  1 794.53    Enviro  imental  report 
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the  ER  to  be 
pplicant  shall  provide 
number  of  copies 
the  RUS  distribution 


ticn 
ni 


include  a  summary 
and  operation 
itigation  measures  for 

These  measures 
appropriate  in 
and  other 
ihall  be  incorporated 
rejference  into  the 


■  16.  Section  179f  .54  is  revised  to  read 
as  follows: 


§  1 794.54    Agency  determination. 

Following  the  scoping  process  and  the 
development  of  a  satisfactory  ER  by  the 
applicant  or  its  consultant  that  will 
serve  as  the  agency's  EA,  RUS  shall 
determine  whether  the  proposed  action 
is  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  If  RUS  determines  the 
action  is  significant.  RUS  will  continue 
with  the  procedures  in  subpart  G  of  this 
part.  If  RUS  determines  the  action  is  not 
significant,  RUS  will  proceed  in 
accordance  with  §§1794.42  through 
1794.44.  For  proposals  subject  to  the 
procedures  of  subpart  F,  RUS  shall 
publish  notices  in  the  Federal  Register 
that  announce  the  availability  of  the  EA 
and  solicit  public  comments  on  the  EA 
(refer  to  §  1794.42)  and  the  RUS  finding 
and  the  availability  of  the  EA  and 
FONSI  (refer  to  §1794.43). 


§1794.61     [Amended] 

■  17.  Section  1794.61  is  amended  by: 

■  A.  Removing  paragraph  (b). 

■  B.  Removing  the  heading  General  horn 
paragraph  (a);  redesignating  paragraph 
(a)  as  the  introductory  text:  paragraph 
(a)(1)  as  (a);  paragraph  (a)(2)  as  (b);  and 
paragraph  (a)(3)  as  (c). 

Dated:  July  11,  2003. 
Hilda  Gay  Legg. 

Administrator.  Rural  Utilities  Service. 

|FR  Doc.  03-19fil9  Filed  7-31-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  911 

[Docket  No.:  030220035-3035-01] 

RIN  0648-AQ55 

Policies  and  Procedures  Concerning 
Use  of  the  NOAA  Space-Based  Data 
Collection  Systems 

agency:  National  Environmental 
Satellite.  Data,  and  Information  Service 
(NESDIS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
regulations  setting  forth  policies  and 
procedures  regarding  space-based  data 
collection  systems  (DCS)  to  allow 
expanded  use  of  the  NOAA  DCS  for 
government  interests  and  to  permit 
greater  flexibility  in  utilizing  these  vital 
U.S.  data  collection  assets  in  support  of 
homeland  security.  National  security. 


law  enforcement,  and  humanitarian 
operations. 

DATES:  Effective  September  2,  2003. 
ADDRESSES:  Copies  of  supporting 
documents  may  be- obtained  from  Kay 
Metcalf,  NOAA,  NESDIS,  Direct 
Services  Division,  E/SP3,  Room  3320, 
FB-^,  5200  Auth  Road,  Suitland, 
Maryland  20746-4304. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Metcalf  at  (301)  457-5681,  e-mail: 
Kay.Metcalf@noaa.gov;  or  Glenn  Tallia 
at  301-713-1337,  e-mail: 
Glenn. E.  Tallia@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NOAA 
enacted  15  CFR  part  911,  effective  June 
5,  1998,  to  revise  its  policies  and 
procedures  for  authorizing  the  use  of  the 
space-based  DCS  that  operate  on 
NOAA's  Geostationary  Operational 
Environmental  Satellites  (GOES)  and  on 
its  Polar-orbiting  Operational 
Environmental  Satellites  (POES).  For 
general  background  on  NOAA  DCS, 
refer  to  the  notice  of  final  rulemaking 
published  in  the  Federal  Register  on 
May  6,  1998,  at  63  FR  24917. 

The  background  and  rationale  for  the 
revisions  to  the  DCS  regulations  were 
provided  in  the  preamble  to  the 
proposed  rule  published  in  the  Federal 
Register  on  April  8.  2003,  at  68  FR 
16993,  and  are  not  repeated  here. 

NOAA  received  no  comments  on  the 
proposed  rule  and,  therefore,  is 
adopting  the  proposed  rule  as  a  final 
rule  without  change. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  that  term  is 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  The  factual" 
basis  for  this  certification  was  published 
in  the  proposed  rule  and  is  not  repeated 
here.  No  comments  were  received 
regarding  the  economic  impact  of  this 
rule.  As  a  result,  no  finalregulatory 
flexibility  analysis  was  prepared. 

Paperwork  Reduction  Act  of  1995  (35 
U.S.C.  3500  et  seq.) 

This  rule  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  have  been  approved  by  0MB 
under  control  number  0648-0157. 
Public  reporting  burden  for  these 
requirements  is  estimated  to  average  3 
hours  per  GOES  agreement  and  1  hour 
per  Argos  agreement,  including  the  time 
for  reviewing  instructions,  searching 


Federal  Register / Vol.  68,  No.  148 /Friday,  August  1.  2003 /Rules  and  Regulations  45161 


existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  data  collection, 
including  suggestions  for  reducing  the 
burden,  to  NESDIS  (see  ADDRESSES)  and 
to  OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  NOAA^Desk 
Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.) 

Publication  of  the  final  regulations 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore, 
an  environmental  impact  statement  is 
not  required. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Gregory  W.  Withee, 

Assistant  Administrator  for  Satellite  and 
Information  Services,  National  Oceanic  and 
Atmospheric  Administration,  United  States 
Department  of  Commerce. 

List  of  Subjects  in  15  CFR  Part  911 

Scientific  equipment.  Space 
transportation  and  exploration. 

■  For  the  reasons  set  out  in  the  preamble, 
15  CFR  Part  911  is  amended  as  follows: 

■  1 .  The  authority  citation  for  Part  91 1 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  313.  49  U.S.C.  44720: 
15  U.S.C.  1525:  7  U.S.C.  450b;  5  U.S.C.  552. 

■  2.  Section  911.3  is  amended  by 
revising  paragraphs  (p),  (q),  (r),  and  (s) 
and  adding  paragraph  (t)  to  read  as 
follows: 

§911.3    Definitions. 

***** 

(p)  Sensitive  use  means  the  use  of  the 
NOAA  DCS  where  the  users' 
requirements  dictate  the  use  of  a 
governmental  system  such  as  National 
security,  homeland  security,  law 


enforcement  and  humanitarian 
operations. 

(q)  Testing  use  means  the  use  of  the 
NOAA  DCS  by  manufacturers  of 
platforms  for  use  in  conjunction  with 
the  NOAA  DCS,  for  the  limited  purpose 
of  testing  and  certifying  the 
compatibility  of  new  platforms  with  the 
technical  req^iirements  of  the  NOAA 
DCS. 

(r)  User  means  the  entity  and/or 
organization  that  owns  or  operates  user 
platforms  for  the  purpose  of  collecting 
and  transmitting  data  through  the 
NOAA  DCS,  or  the  organization 
requiring  the  collection  of  the  data. 

(s)  User  platform  means  device 
designed  in  accordance  with  the 
specifications  delineated  and  approved 
by  the  Approving  Authority  used  for  the 
in-situ  collection  and  subsequent 
transmission  of  data  via  the  NOAA  DCS. 
Those  devices  which  are  used  in 
conjunction  with  the  GOES  DCS  are 
referred  to  as  data  collection  platforms 
(DCP)  and  those  which  are  used  in 
conjunction  with  the  Argos  DCS  are 
referred  to  as  Platform  Transmitter 
Terminals  (PTT).  For  purposes  of  these 
regulations,  the  terms  "user  platform," 
"DCP",  and  "PTT"  are  interchangeable. 

(t)  User  requirement  means  the 
requirement  expressed  and  explained  in 
the  System  Use  Agreement. 

■  3.  Section  91 1 .4  is  amended  by 
revising  paragraphs  (c)(3)  and  (c)(4)  to 
read  as  follows: 

§  91 1 .4    Use  of  the  NOAA  Data  Collection 
Systems. 

***** 

(c)  *   *   * 

(3)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  non-environmental 
use  of  the  NOAA  DCS  is  only 
authorized  for  government  use  and  non- 
profit users  where  there  is  a  government 
interest.  The  NOAA  DCS  will  continue 
to  be  predominantly  used  for 
environmental  applications.  Non- 
environmental  use  of  the  system  shall 
be  limited  to  sensitive  use,  and  to 
episodic  use  as  defined  below  in 
paragraph  (c)(4)  of  this  section. 

(4)  Episodic  use  of  the  NOAA  DCS 
may  also  be  authorized  in  specific 
instances  where  there  is  a  significant 
possibility  for  loss  of  life.  Such  use  shall 
be  closely  monitored. 
***** 

■  4.  Section  91 1 .5  is  amended  by 
revising  paragraphs  (c)  and  (e)(1),  and 
adding  new  paragraphs  (e)(3)  and  (e)(4) 
to  read  as  follows: 


§911.5    NOAA  Data  Collection  Systems 
Use  Agreements. 

***** 

(c)  The  Director  shall  evaluate  user 
requests  for  System  Use  Agreements  and 
renewals  and  conclude  agreements  for 
use  of  the  NOAA  DCS. 


(e)  *   *   * 

(1)  Agreements  for  the  collection  of 
environmental  data,  by  the  GOES  DCS, 
shall  be  valid  for  5  years  from  the  date 
of  initial  in-sifu  deployment,  and  may 
be  renewed  for  additional  5-year 
periods. 
***** 

(3)  Agreements  for  the  collection  of 
non-environmental  data,  via  the  GOES 
DCS,  by  goveriunent  agencies,  or  non- 
profit institutions  where  there  is  a 
government  interest,  shall  be  valid  for  1 
year  from  the  date  of  initial  in-situ 
deployment  of  the  platforms,  and  may 
be  renewed  for  additional  1-year 
periods. 

(4)  Agreements  for  the  episodic 
collection  of  non-environmental  data, 
via  the  GOES  DCS  under  §91 1.4(c)(4), 
shall  be  of  short,  finite  duration  not  to 
exceed  1  year  without  exception,  and 
usually  shall  not  exceed  6  months. 
These  agreements  shall  be  closely 
monitored  and  shall  not  be  renewed. 

■  5.  Section  91 1.6  is  revised  to  read  as 
follows: 

§  91 1 .6    Treatment  of  data. 

(a)  All  NOAA  DCS  users  must  agree 
to  permit  NOAA  and  other  agencies  of 
the  U.S.  Government  the  full,  open, 
timely,  and  appropriate  use  as 
determined  by  NOAA,  of  all 
environmental  data  collected  from  their 
platforms:  this  may  include  the 
international  distribution  of 
environmental  data  under  the  auspices 
of  the  World  Meteorological 
Organization. 

(b)  Raw  data  from  the  NOAA  space 
segment  is  openly  transmitted  and 
accessible. 

(c)  Accessibility  of  the  NOAA  DCS 
processed  data  from  the  ground  segment 
is  handled  in  accordance  with  the  users 
specifications  and  system  design 
limitations,  subject  to  the  provisions 
stated  in  paragraph  (a)  of  this  section. 

■  6.  Revise  appendix  A  to  part  911  as 

follows: 

BILLING  CODE  3S10-HP-P 
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Appendix  A  to  Part  91 1  -  Argos  DCS  Use  Policy  Diagram 
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Appendix  B  to  Part  91 1  -  GOES  DCS  Use  Policy  Diagram 
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■  7.  Revise  appei  dix  B  to  part  91 1  as 
follows: 
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BILLING  CODE  351(  -HP-C 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  1*5 
[CGD05-03-102 
RIN  1625-AAOO 

Safety  and  Security  Zones; 
Chesapeake  Bjay,  Maryland  and 
Tributaries 


agency:  Coast 
ACTION:  Tempofary 


juard.  DHS. 
final  rule. 


zo  les  I 


:  Ca  pt 


SUMMARY:  The 

establishing 
and  security 
Chesapeake  Ba  ' 
vessels  carryini 
(LNG)  in  the 
Baltimore  zone 
necessary  to  p 
security  of  thes  ; 
potential  terrorist 
enhances  publi 
and  security  by 
to  maintain  a  s 
vessels  while 
anchored,  or  m 
Baltimore  zone 


'  "oast  Guard  is 
mc  ving  and  fixed  safety 

on  the  waters  of  the 
and  its  tributaries  for 
Liquefied  Natural  Gas 
ain  of  the  Port  (COTP) 
These  zones  are 
vide  for  the  safety  and 
vessels  in  response  to 

acts.  This  rule 
and  maritime  safety 
requiring  vessel  traffic 
a  fe  distance  from  these 
til  ey  are  transiting, 
{  ored  in  the  COTP 


)rii 


1( 


tie 


n 
(3- 


OATES:  This  ru 
local  time  on  Ju 
August  20.  2003 
ADDRESSES:  Cor 
received  from 
documents  indi 
being  available 
docket  CGD05- 
for  inspection  oi 
Commander,  U. 
Activities,  2401 
Building  70,  Por 
Waterways 
Baltimore,  Mary 
between  9  a.m. 
through  Friday 
FOR  FURTHER 
Lieutenant  Ch 
Guard  Activities 
Security  and 
Branch,  at  telepl 
2676  or  (410) 57 
SUPPLEMENTARY 

Regulatory  Inforbi 

On  March  20. 
notice  of  proposed 
entitled  "Safety 
Chesapeake  Bay. 
Tributaries"  in 
FR  13649).  We 


is  effective  from  8  a.m. 
y  24,  2003  through 


ments  and  material 
public,  as  well  as 
I  :ated  in  this  preamble  as 
the  docket,  are  part  of 
-102  and  are  available 
copying  at 
.  Coast  Guard 
-fawkins  Point  Road, 
Safety.  Security  and 
Management  Branch, 
and. 21226-1791, 
3  p.m..  Monday 
!xcept  Federal  holidays. 
INFORMATION  CONTACT: 
Bright,  at  Coast 
Baltimore,  Port  Safety, 
Walerways  Management 
one  number  (410)  576- 
2693. 

I  *4F0RMATI0N: 

ation 

!003,  we  published  a 
"  rulemaking  (NPRM) 
i  nd  Security  Zones; 
Maryland  and 
Federal  Register  (68 
ived  no  letters 


ar  es 


tie 


commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
.    was  held. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  final  rule  was  published 
in  the  Federal  Register  (68  FR  43309)  on 
July  22,  2003.  but  is  not  effective  until 
August  21.  2003.  However,  imminent 
arrival  of  affected  vessels  creates  an 
immediate  need  for  this  temporary  rule 
until  the  final  rule  becomes  effective. 

Background  and  Purpose 

In  light  of  the  terrorist  attacks  on  the 
World  Trade  Center  buildings  in  New 
York.  NY  and  the  Pentagon  in 
Arlington.  VA  on  September  11,  2001, 
safety  and  security  zones  are  being 
established  to  safeguard  certain  types  of 
vessels  and  the  public  from  sabotage  or 
other  subversive  acts,  accidents,  or  other 
events  of  a  similar  nature,  and  to  protect 
persons,  vessels,  and  others  in  the 
maritime  community  from  the  hazards 
associated  with  the  transit  and  limited 
maneuverability  of  these  vessels.  These 
safety  and  security  zones  prohibit  entrj' 
into  or  movement  within  the  specified 
areas. 

This  rule  establishes  safety  and 
security  zones  around  vessels  carrying 
LNG  while  underway,  anchored,  or 
moored  in  the  waters  of  the  Chesapeake 
Bay  and  its  tributaries.  This  rule  creates 
safety  and  security  zones  within 
navigable  waters  of  the  United  States  in 
the  COTP  Baltimore  zone,  as  defined  in 
33  CFR  3.25-15.  While  the  COTP 
anticipates  some  impact  on  vessel  traffic 
due  to  this  regulation,  these  safety  and 
security  zones  are  deemed  necessary  for 
the  protection  of  life,  property,  and  the 
safety  and  securitv  of  navigation  within 
the  COTP  Baltimore  zone. 


recei 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator}' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  This  finding  is 
based  on  the  limited  size  of  the  zones, 
the  minimal  time  that  vessels  will  be 
restricted  from  the  zones,  and  vessels 


may  transit  around  the  zones.  In 
addition,  vessels  that  may  need  to  enter 
the  zones  may  request  permission  on  a 
case-by-case  basis  from  the  COTP 
Baltimore  or  his  designated 
representatives. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  in  a  portion 
of  the  Chesapeake  Bay  and  its  tributaries 
near  a  vessel  encompassed  by  the  safety 
and  security  zones.  Because  the  zones 
are  of  limited  size  and  duration,  it  is 
expected  that  there  will  be  minimal 
disruption  to  the  maritime  community. 
In  addition,  smaller  vessels,  which  are 
more  likely  to  be  small  entities,  may 
transit  around  the  zones  and  request 
permission  from  the  COTP  Baltimore  on 
a  case-by-case  basis  to  enter  the  zones. 

Assistance  for  Small  Entities 


Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 
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Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden.  , 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£fects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is.  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule 
establishes  a  safety  and  security  zone.  A 
final  "Environmental  Analysis  Check 
List"  and  a  final  "Categorical  Exclusion 
Determination"  will  be  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
1.05-l(g).  6.04-1,  6.04-1,  6.04-6,  and  160.5; 
Pub.  L.  107-295.  116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T05-102  to  read  as 
follows: 


§  165.T0S-102    Safety  and  Security  Zones; 
Chesapeake  Bay,  Maryland. 

(a)  Definition.  Liquefied  Natural  Gas 
(LNG)  means  a  material  defined  in  33 
CFR  127.005. 

(b)  Location.  The  following  areas  are 
a  safety  and  seciu-ity  zone:  All  waters  of 
the  Chesapeake  Bay  and  its  tributaries, 
from  surface  to  bottom,  within  a  500 
yard  radius  around  vessels  transporting 
LNG  while  transiting,  anchored,  or 
moored  within  the  COTP  Baltimore 
zone. 

(c)  Regulations.  (1)  The  COTP  will 
notify  the  maritime  community  of 
periods  during  which  the  safety  and 
security  zones  will  be  enforced  by 
providing  notice  in  accordance  with  33 
CFR  165.7. 

(2)  Entry  into  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  COTP,  Baltimore. 
Maryland  or  his  designated 
representative. 

(3)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
COTP  at  telephone  number  410-576- 
2693  or  on  VHF  channel  16  (156.8  MHz) 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  COTP  or  his  or  her 
designated  representative. 

Dated:  July  23,  2003. 
Curtis  A.  Springer, 

Captain,  Coast  Guard,  Captain  of  the  Port, 

Baltimore,  Maryland. 

[FR  Doc.  03-19544  Filed  7-31-03;  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD05-03-1031 
RIN  1625-AAOO 

Safety  and  Security  Zone:  Cove  Point 
Liquefied  Natural  Gas  Terminal, 
Chesapeake  Bay,  Maryland 

AGENCY:  Coast  Guard,  DHS. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  and  security  zone 
at  the  Cove  Point  Liquefied  Natural  Gas 
(LNG)  Terminal  under  33  CFR  165.502. 
This  is  in  response  to  the  re-opening  of 
the  terminal  by  Dominion  Power 
scheduled  for  July  2003.  This  safety  and 
security  zone  is  necessar>'  to  help 
ensure  public  safety  and  security.  The 
zone  wiH  prohibit  vessels  and  persons 
from  entering  a  well-defined  area  of  500 
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yards  in  all  din  (ctions  around  the  Cove 

Point  LNG  Ten  linal. 

DATES:  This  rule  is  effective  from  8  a.m. 

iy  25.  2003  until 
September  26,  1003. 
ADDRESSES:  Coi  nments  and  material 
received  from  t  le  public,  as  well  as 
documents  ind  cated  in  this  preamble  as 

in  the  docket,  are  part  of 
-(  3-103]  and  are  available 


being  available 
docket  [CG05 

for  inspection  c  r  copying  at 
Commander,  U  S.  Coast  Guard 
Activities,  2401  Hawkins  Point  Road 
Building  70.  Port  Safety.  Security'  and 
Waterways  Mai  agement  Branch, 
Baltimore,  Maryland.  21226-1791 
between  9  a.m.  ind  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INi  ORMATION  CONTACT: 
Lieutenant  Chai  ies  Bright,  at  Coast 
Guard  Activities  Bahimore,  Port  Safety, 
Security  and  VV  iterways  Management 
Branch,  at  telep  lone  number  (410)  576- 
2676. 

SUPPLEMENTARY  INFORMATION: 
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of  the  zone.  This  rule  establishes  a  500 
yard  combined  safety  zone  and  security 
zone  in  all  directions  around  the  LNG 
terminal  at  Cove  Point. 

Based  on  the  September  11.  2001 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York,  NY  and 
the  Pentagon  building  in  Arlington,  VA, 
there  is  an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Cove 
Point  LNG  Terminal.  As  part  of  the 
Diplomatic  Security  and  Antiterrorism 
Act  of  1986  (Pub.  L.  9ft-399),  Congress 
amended  section  7  of  the  Ports  and 
Waterways  Safety  Act  (PWSA),  33 
U.S.C.  1226,  to  allow  the  Coast  Guard  to 
take  actions,  including  the 
establishment  of  security  and  safety 
zones,  to  prevent  or  respond  to  acts  of 
terrorism  against  individuals,  vessels,  or 
public  or  commercial  structures.  The 
Coast  Guard  also  has  authority  to 
establish  security  zones  pursuant  to  the 
Espionage  Act  of  June  15,  1917,  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.) 
("Magnuson  Act"),  section  104  of  the 
Maritime  Transportation  Security  Act  of 
November  25,  2002,  and  by 
implementing  regulations  promulgated 
by  the  President  in  subparts  6.01  and 
6.04  of  Part  6  of  Title  33  of  the  Code  of 
Federal  Regulations. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
temporary  safety  and  security  zone  on 
specified  waters  of  the  Chesapeake  Bay 
near  the  Cove  Point  Liquefied  Natural 
Gas  Terminal  to  reduce  the  potential 
threat  that  may  be  posed  by  vessels  or 
persons  that  approach  the  terminal.  The 
zone  will  extend  500  yards  in  all 
directions  from  the  terminal.  The  effect 
will  be  to  prohibit  vessels  or  persons 
entry  into  the  security  zone,  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Baltimore,  Maryland.  Federal, 
state  and  local  agencies  may  assist  the 
Coast  Guard  in  the  enforcement  of  this 
rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  This  regulation  is  of  limited  size, 
and  vessels  may  transit  around  the  zone. 

There  may  be  some  adverse  effects  on 
the  local  maritime  community  that  has 


been  using  the  area  as  a  fishing  ground. 
Since  the  terminal  has  not  been  in 
operation,  the  Coast  Guard  has  not 
enforced  the  current  zone  under  33  CFR 
165.502.  Commercial  vessel  operators 
have  been  using  the  area  on  a  regular 
basis  for  commercial  fishing,  passenger 
tours,  and  fishing  parties.  Enforcement 
of  the  proposed  zone  or  the  current  zone 
would  prohibit  these  commercial  vessel 
operators  from  using  this  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Chesapeake 
Bay  near  the  Cove  Point  LNG  Terminal. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine, 
compliance  with.  Federal  regulations  to 
the  Sriiall  Business  and  Agriculture 
Regulaton,-  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
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Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  J^eform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  43"21-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule 
establishes  a  security  zone.  A  final 
"Categorical  Exclusion  Determination" 
will  be  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safet\'.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231:  46  U.S.C. 
Chapter  701;  .50  U.S.C.  191.  195:  33  CFR 
l.O.i-Kg),  6.04-1.  6.04-6.  and  160.5:  Pub.  L. 
107-295.  116  Stat.  2064.  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T05-103  to  read  as 
follows: 

§  1 65.T05-1 03    Safety  and  Security  Zone; 
Cove  Point  Liquefied  Natural  Gas  Terminal, 
Chesapeake  Bay,  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  and  security  zone:  All  waters  of 
the  Chesapeake  Bay,  from  surface  to 
bottom,  encompassed  by  lines 
connecting  the  following  points, 
beginning  at  38°24'27"  N,  076°23'42''  W, 
thence  to  38°24'44"  N,  076°23'11"  W, 
thence  to  38°23'55"  N,  076"22'27"  W. 
thence  to  38°23'37"  N.  076°22'58"  W, 
thence  to  beginning  at  38°24'27"  N, 
076°23'42"  W.  These  coordinates  are 
based  upon  North  American  Datum 


(NAD)  1983.  This  area  is  500  yards  in 
all  directions  from  the  Cove  Point  LNG 
terminal  structure. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
and  §  165.33  of  this  part,  entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Baltimore,  Maryland  or  his  designated 
representative.  Designated 
representatives  include  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer. 

(2)  Persons  desiring  to  transit  the  area 
of  the  zone  may  contact  the  Captain  of 
the  Port  at  telephone  number  (410)  576- 
2693  or  via  VHF  Marine  Band  Radio 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  designated  representative. 

(c)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  zone  by  Federal. 
State,  local,  and  private  agencies. 

Dated:  July  23.  2003. 
Curtis  A.  Springer, 

Captain.  Coast  Ciiard.  Captain  of  the  Port. 

Baltimore.  Maryland. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  71 

[CA  098-NOA:  FRL-7537-1] 

Part  71  Federal  Operating  Permits 
Program  for  California  Agricultural 
Sources,  Announcement  of  a  New 
Deadline  for  Application  Submittal 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  delay  of  application 

deadline. 


SUMMARY:  hi  connection  with  EPA's 
implementation  of  a  part  71  program  for 
state-exempt  major  stationar}' 
agricultural  sources  in  California,  EPA 
is  announcing  a  new  deadline  of 
November  13,  2003  instead  of  August  1, 
2003  for  submittal  of  part  71  operating 
permit  applications  for  all  state-exempt 
stationary'  agricultural  sources  except 
those  that  are  major  due  solely  to 
emissions  from  diesel-powered  engines. 
DATES:  This  action  is  effective  August  1, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  on  this  notice 
contact  Gerardo  Rios,  EPA  Region  9,  Air 


45168 


Division.  Permi  t 

(415)972-3974 


SUPPLEMENTARY 
Throughout  thi 
and  "our"  refer 
Background: 
partially  withdifew 
Operating  Permit 
and  announced 
Operating  Perm  it 
stationar)'  agric 
California  (67  F 
we  also  announr 
the  final  rule 
of  part  71  opera 
for  these  source! 
71.2.  These  dea 
2003  for  source; 
diesel-powered 
August  1.  2003 
exempt  major 
sources  [See  67 
Today  we  are 
second  deadline 
November  13. 


s  Office  (AIR-3].  at 

or  rios.gerardo@epa.gov. 

information: 
document,  "we,"  "us" 
to  EPA. 

Dn  October  15.  2002  we 
approval  of  part  70 
Programs  in  California 
a  part  71  Federal 
s  Program  for  major 
Itural  sources  in 
63551).  At  that  time 
ed  in  the  preamble  of 
deadlines  for  submittal 
ing  permit  applications 
as  defined  in  40  CFR 
lines  were  May  14. 
that  were  major  due  to 
engine  emissions,  and 
or  any  remaining  state- 
st  itionarv'  agriculture 

T?  635150  in  SecUon  IV). 
ar  nouncing  that  the 
is  changed  to 


21 103. 


Description  of  Today's  Action 


p(  rmi 
approv  ed 


til  in 


s  ich  I 


ear  ler 


jecl 
eitl 
ii, 


pi  evi 
{  uh 


Pursuant  to  4( 
stationary 
existing  operatii  g 
State  {or  local 
under  an 
that  are  applyin 
the  first  time, 
application  wi 
becoming  subjec  t 
or  on  or  before 
permitting  authc  r 
Section  71.5(a){1 
that  sources  re 
applications 
becom.ing  subj 
notified  of  the 
least  6  months 
deadline.  EPA 
requirement  by 
the  Federal  Reg 
2002.  67  FR  635 
established  a  de^dl 
for  state-exempt 
sources  that  are 
defined  in  40 
emissions  from 
and  a  deadline  o 
remaining  state- 
agricultural 
notifying  this 
that  the  deadline 
permit  applicatic  ns 
IX  Permits  Office 
fi-om  August  1 , 
2003. 

Dated:  July  21.  2^03 
Alexis  Strauss, 

Acting  Regional  A(^inistrator, 


CF< 


sour  ;es 


sec  on 


IFR  Doc.  03-19282 

BILLING  CODE  6560-50M> 


Federal  Register/ Vol.  68,  No.  148 /Friday.  August  1,  2003 /Rules  and  Regulatiqns 


CFR  71. 5(a)(l)(i).  major 
s  that  do  not  have  an 
permit  issued  by  a 
itting  authority) 
part  70  program,  and 
for  a  part  71  permit  for 
mtst  submit  an 

12  months  after 
to  the  permit  program 

earlier  date  as  the 
ity  may  establish. 
)(i)  further  provides 
qi|ired  to  submit  permit 
than  12  months  after 
to  part  71  shall  be 
ier  submittal  date  at 
advance  of  the 

iously  met  this 
iblishing  a  Notice  in 
iipter  on  October  15, 
1.  That  notice 

ineof  May  14,  2003 
stationary  agricultural 
ajor  sources,  as 
71.2,  due  to 
c  iesel-powered  engines. 
August  1.2003  for  all 
■i  xempt  major  stationary 
.  We  are  today 
id  category  of  sources 
to  submit  part  71 

to  the  EPA  Region 
has  been  changed 
2003  to  November  13, 


Region  IX. 
Filed  7-31-03;  8:45  am] 


NATIONAL  AERONAUTICS  AND 
^PACE  ADMINISTRATION 

48  CFR  Parts  1806, 1807, 1811, 1814, 
1815,  1817, 1819,  1825, 1827,  1844, 
1852,  and  1872 

RIN  2700-AC72 

Conformance  with  Federal  Acquisition 
Circular  (FAC)  2001-14  and 
Miscellaneous  Administrative  and 
Editorial  Changes 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
NASA  FAR  Supplement  (NFS)  to 
conform  to  changes  made  to  the  Federal 
Acquisition  Regulation  (FAR)  by 
Federal  Acquisition  Circular  2001-14 
and  to  make  administrative  and 
editorial  changes  needed  to  update  the 
designated  agency  competition 
advocate,  update  and  remove  outdated 
references,  add  URL  citations,  and 
clarify  the  term  "NASA  workforce"  as 
used  in  the  instruction  for  drafting  an 
announcement  of  opportunity. 
EFFECTIVE  DATE:  August  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celeste  Dalton,  NASA,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK):  (202)  358-1645;  e- 
mail:  Celeste.M.Dalton@nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  Acquisition  Circular  2001-14 
clarified  the  use  of  the  term  "United 
States,"  and  made  changes  to  the  cost 
principles  at  FAR  31.205-10,  Cost  of 
Money.  A  change  is  required  in  NFS 
1815.404-471-5,  Facilities  capital  cost 
of  money,  to  update  the  cross-reference 
to  the  revised  FAR  31.205-10.  NFS 
section  1825.7001  is  amended  to  remove 
the  phrase  "its  possessions,  and  Puerto 
Rico"  since  it  is  no  longer  necessary 
based  on  the  definition  of  "United 
States"  contained  in  FAR  Part  25. 
Administrative  changes  are  made  to  the 
agency  designated  competition  advocate 
and  the  individual  the  competition 
advocate  will  report  to.  Additionally, 
editorial  changes  are  made  to  update 
and  remove  outdated  references,  clarify 
what  is  meant  by  the  NASA  workforce 
when  used  in  the  instructions  for 
drafting  an  announcement  of 
opportunity,  and  add  URL  citations. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577, 
and  publication  for  public  comment  is 


not  required.  However,  NASA  will 
consider  comments  from  small  entities 
concerning  the  affected  NFS  Parts  1806, 
1807,  1811,  1814,  1815,  1817,  1819, 
1825,  1827,  1844, 1852, and  1872  in 
accordance  with  5  U.S.C.  610. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  do  not 
impose  recordkeeping  or  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,ef  seq. 

List  of  Subjects  in  48  CFR  Farts  1806, 
1807, 1811, 1814, 1815,  1817,  1819, 
1825, 1827, 1844,  1852,  and  1872 

Government  procurement. 

Charles  W.DufT  II, 

Acting  Assistant  Administrator  for 
Procurement. 

m  Accordinglv,  48  CFR  parts  1806, 1807, 
1811. 1814, 1815, 1817,  1819,  1825, 
1827,  1844,  1852,  and  1872  are  amended 
as  follows: 

■  1 .  The  authority  citation  for  48  CFR 
Parts  1806.  1807.  1811.  1814.  1815,  1817, 
1819,  1825,  1827,  1844,  1852,  and  1872 
continues  to  read  as  follows; 

Authority  :  42  U.S.C.  2473(c)(1). 

PART  1806— COMPETITION 
REQUIREMENTS 

■  2.  In  section  1806.501.  revise 
paragraph  (1)  to  read  as  follows: 

1806.501     Requirement. 

(1)  The  Director,  Program  Operations 
Division,  Code  HS,  is  the  agency 
competition  advocate,  reporting  to  the 
Assistant  Administrator  for 
Procurement  on  issues  related  to 
competition  of  NASA  acquisitions. 


PART  1807— ACQUISITION  PLANNING 
1807.7000    [Amended] 

■  3.  In  the  last  sentence  of  section 
1807.7000.  remove  the  URL  "(http:// 
procuremen  t.nasa  gove/cgi-bin/CCI/ 
first.cgi)"  and  add  "[http:// 
prod.nais.nasa.gov/cgi-bin/cci/first.cgi)" 
in  its  place. 

PART  1811— DESCRIBING  AGENCY 
NEEDS 

■  4.  Section  1811.600  is  added  to  read  as 
follows: 

1811.600    Scope  of  subpart. 

The  Defense  Priorities  and 
Allocations  System  (15  CFR  part  700) 
may  be  viewed  at  http://www.doc- 
bxa.bmpcoe.org/dpas-docs/dpasreg.pdf. 
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PART  1814— SEALED  BIDDING 
1814.407-3    [Amended] 

■  5.  In  paragraph  (e)  of  section  1814.407- 
3,  add  the  abbreviation  "FAR" 
immediately  before  14.407-3(a). 

PART  1815— CONTRACTING  BY 
NEGOTIATIONS 

1815.404-471-5    [Amended] 

■  6.  In  paragraph  (a)  of  section  1815.404- 
471-5.  remove  "FAR  31.205-10(a)(2)" 
and  add  "FAR  31.205-10(b)"  in  its  place. 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

1817.7002    [Amended] 

■  7.  In  paragraph  (b)  of  section 
1817.7002,  remove  "1817.504(b)(4)"  and 
add  "1817.7203"  in  its  place. 

PART  1819— SMALL  BUSINESS 
PROGRAMS      , 

■  8.  Revise  paragraph  (a)  of  section 
1819.7002  to  read  as  follows; 

181 9.7002    Contracting  officer 
responsibility. 

(a)  Contracting  officers  must  seek  out 
as  potential  sources  small 
disadvantaged  business  concerns, 
women-owned  small  business  concerns, 
historically  black  colleges  or 
universities  and  minority  institutions, 
and  give  full  consideration  to  these 
entities  to  satisfy  NASA  requirements. 
The  participation  of  NASA  prime 
contractors  is  also  essential  to  meeting 
the  Agency's  8  percent  goal. 


PART  1825— FOREIGN  ACQUISITION 

1825.7001  [Amended] 

.  ■  9.-10.  in  paragraph  (a)  of  section 
1825.7001.  remove  the  phrase  ",  its 
possessions,  and  Puerto  Rico".  , 

1825.7002  [Amended] 

■  11.  In  section  1825.7002.  amend 
paragraph  (b)(l)(ii)  bv  adding  "(pursuant 
to  NPD  1050.1)  "after  the  word 
involved". 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

■  12  In  section  1827.404.  paragraph 
(g)(3)(B)(c)  is  revised  to  read  as  follows: 

1827.404    Basic  rights  In  data  clause. 

***** 

(g)*   *   * 

(3)  *    *    * 

t        (B)*    *   * 

(c)  The  concurrence  of  the 
Headquarters  Office  of  Aerospace 


Technology,  Commercial  Technology 
Division  (Code  RC)  is  obtained. 

PART  1844— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

1844.302-71     [Amended] 

■  13.  Amend  section  1844.302-71  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
(a)  and  (b)  respectively. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.246-72    [Amended] 

■  14.  Amend  the  clause  at  1852.246-72 
by- 

(a)  Revising  the  date  of  the  clause  to 
read  "August  2003";  and 

(b)  Removing  "1846.672-1"  from  the 
first  sentence  of  paragraph  (b)  and 
adding  "1846.6"  in  its  place. 

PART  1872— ACQUISITIONS  OF 
INVESTIGATIONS 

■  15.  In  section  1872.705,  revise 
paragraph  II  (3)  to  read  as  follows: 

1 872.705    Format  of  Announcement  of 
Opportunity  (AO). 

***** 

n.  NASA's  Safety  Priority. 

***** 

(3)  The  NASA  workforce  (including 
contractor  employees  working  on  NASA 
contracts);  and 

***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  030617153-3188-02;  I.D. 
061203E] 

RIN  0648-AR29 

Atlantic  Highly  Migratory  Species 
(HMS)  Fisheries;  Vessel  Monitoring 
Systems 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Final  rule;  reinstatement. 


SUMMARY:  This  document  reinstates  the 
requirement  to  have  a  NOAA-approved. 
Vessel  Monitoring  System  (VMS)  unit 
installed  and  operating  on  any  vessel 


leaving  port  to  fish  for  HMS  with 
pelagic  longline  gear  on  board,  effective 
September  1,  2003. 
DATES:  Section  635.69  was  stayed 
indefinitely  on  October  1.  2000  (66  FR 
1907.  January  10,  2001),  and  is 
reinstated  effective  September  1.  2003. 

ADDRESSES:  To  obtain  copies  of  the  list 
of  NOAA-approved  VMS  mobile 
transmitting  units  and  NOAA-approved 
VMS  communications  service  providers, 
write  to  NMFS  Office  for  Law 
Enforcement  (OLE),  8484  Georgia 
Avenue,  Suite  415.  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  requirement 
contact  Chris  Rilling.  Highly  Migratory 
Species  Management  Division  (F/SFl), 
Office  of  Sustainable  Fisheries,  National 
Marine  Fisheries  Service.  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910,  phone  301-713-2347.  For 
current  listing  of  approved  VMS  units 
contact  Mark  Oswell.  Outreach 
Specialist,  phone  301^27-2300,  fax 
301-427-2055.  For  questions  regarding 
VMS  installation  and  activation 
checklists,  contact  Jonathan  Pinkertori, 
National  VMS  Program  Manager,  phone 
301-427-2300,  fax  301-427-2055. 

The  public  may  acquire  this  notice, 
.installation  checklist,  and  relevant 
updates  via  the  "fax-back"  service,  or  at 
the  OLE  Web  site  http:// 
wM-w. nmfs.noaa.gov/ole/vms.html. 
SUPPLEMENTARY  INFORMATION:  On  May 
28.  1999.  NMFS  issued  a  regulation  (64 
FR  29090)  codified  at  50  CFR  635.69(a). 
requiring  ail  commercial  pelagic 
longline  vessels  fishing  for  Atlantic 
HMS  to  install  a  NMFS-approved  VMS 
unit.  Due  to  litigation,  the  requirement 
was  stayed  indefinitely  on  October  1 . 
2000  (66  FR  1907,  Januar\'  10,  2001).  On 
October  15.  2002.  the  U.S.  District  Court 
for  the  District  of  Columbia  issued  a 
final  order  upholding  the  VMS 
regulation.  Following  the  favorable 
court  ruling,  NMFS  began  working  to 
reinstate  the  VMS  requirement. 

On  March  11.  2003.  NMFS  published 
a  notice  in  the  Federal  Register  (68  FR 
11534)  and  corrected  it  on  March  27, 
2003  (68  FR  14949),  to  provide  a  list  of 
the  NMFS-approved  VMS  units  for  use 
by  pelagic  longline  vessels  in  the 
Atlantic  Highly  Migrator)^  Species 
(HMS)  Fisheries  and  set  forth  relevant 
features  of  each  VMS.  The  notification 
was  issued  to  update  and  replace  the 
approval  notice  published  on  September 
9,  1999.  An  additional  type  approval 
notice  was  published  on  May  1,  2003 
(68  FR  23285). 

NMFS  also  submitted  a  request  to  the 
Office  of  Management  and  Budget 
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units  for  the  fishery.  This  action  does 
not  change  any  substantive  provisions 
of  the  HMS  VMS  rule,  but  provides  a 
new  effective  date,  as  the  original  date 
was  suspended  because  of  the  court 
case.  Further  delay  of  this  rule  to 
provide  additional  opportunity  for 
public  comment  is  contrary  to  the 
public  interest  because  fishing  is 
currently  imderway,  and  VMS  would 
facilitate  efficient  allocation  of  limited 
enforcement  resources  to  meet 
management  objectives,  including  time 
and  area  closures  established  to  protect 
juvenile  fish  and  protected  species.  U.S. 
Atlantic  pelagic  longline  vessels  operate 
in  fishing  areas  in  the  Atlantic  Ocean. 
Caribbean  Sea.  and  Gulf  of  Mexico,  and 
given  increased  commitments  to 
homeland  security.  VMS  will  play  an 
important  role  in  determining 
deployment  of  at-sea  resources. 

This  rule  refers  to  collection-of- 
information  requirements  subject  to  the 
PRA  and  which  have  been  approved  bv 
OMB  under  control  number  0648-0372. 
Public  reporting  burden  for  these 
requirements  is  estimated  to  average  4 
hours  for  installation  of  equipment,  2 
hours  for  annual  maintenance  of  the 
equipment  (beginning  in  the  second 
year).  0.3  seconds  per  automated 
position  report  from  the  automated 
equipment,  and  5  minutes  te  complete 
and  return  a  one-time  installation 
checklist.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see  FOR 
FURTHER  INFORMATION  CONTACT)  and 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC.  20503  (Attention:  NOAA  Desk 
Officer). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displavs  a 
currently  valid  OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries.  Fishing,  Fishing  vessels. 
Foreign  relations,  Imports.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Treaties.. 


Dated:  July  30,  2003. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory'  Programs.  National  Marine 
Fisheries  Ser\'ir.e. 

[FR  Doc.  03-19700  Filed  7-30-03;  11:36  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
072803B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Northern  Rockfish  in 
the  Central  Regulatory  Area  of  the  Gulf 
of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


summary:  NMFS  is  prohibiting  directed 
fishing  for  northern  rockfish  in  the 
Central  Regulatory  Area  of  the  Gulf  of    ■ 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2003  total 
allowable  catch  (TAG)  of  northern 
rockfish  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  July  29,  2003,  through  2400 
hrs,  A.l.t..  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-2778. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  Xj.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  30  CFR  part  679. 

The  2003  TAG  of  northern  rockfish  for 
the  Central  Regulatory  Area  was 
established  as  4.640  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  GOA  (68  FR  9924, 
March  3.  2003). 

In  accordance  with  §679. 20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAG  for 
northern  rockfish  in  the  Central 
Regulatory  Area  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  4,390  mt,  and  is  setting 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations  45171 


aside  the  remaining  250  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  northern  rockfish  in 
the  Central  Regulatory  Area  of  the  GOA. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
ft'om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 


requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
piusuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAG  for  northern  rockfish  in  the  Central 
Regulatory  Area  of  the  GOA,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 


553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  28,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-19633  Filed  7-29-03;  4:02  pm] 
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for  Portable 
ing  Byproduct  Material 

Nuclf^ir  Regulatory 


summary:  The  [Nuclear  Regulatory 
Commission  (I  IRC)  is  proposing  to 
amend  its  regiaations  governing  the  use 
of  byproduct  r  laterial  in  specifically 
licensed  porta  ile  gauges.  The  proposed 
rule  would  rec  uire  a  portable  gauge 
licensee  to  pro  .ide  a  minimum  of  two 
independent  p  lysical  controls  that  form 
tangible  barrie;  s  to  secure  portable 
gauges  from  ur  authorized  removal 
whenever  the  |  lortable  gauges  are  not 
under  the  cont  ol  and  constant 
sur\'eillance  of  the  licensee 
DATES:  The  cor  iment  period  expires 
October  15,  20^  13.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  >o,  but  the  NRC  is  able 
to  assure  consi  leration  only  for 
comments  recepved  on  or  before  this 
date. 
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Comments  on 
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Commission, 
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d  Adjudications  Staff, 
to:  SECY@nrc.gov.  If 
a  reply  e-mail 
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may  also  submit 
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website  at  http://ruleforum.IInl.gov. 
Address  questions  about  our  rulemaking 
website  to  Carol  Gallagher  at  (301)  415- 
5905:  e-mail  cag@nrc.gov. 

Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville.  Maryland 
20852,  between  7:30  a.m.  and  4:15  p.m. 
Federal  workdays.  (Telephone:  (301) 
415-1966). 

Fax  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRC's  Public 
Document  Room  (PDR),  Public  File  Area 
01F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  reviewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  website  at  http:// 
ruIeforum.Ilnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1.  1999.  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://w\\^:nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC's 
PDR  Reference  staff  at  1-800-397-4209. 
301-415-4737  or  by  e-mail  to 
pdt&nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lydia  Chang.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6319,  e-mail  lwcl@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

Uses  of  Licensed  Material  in  Portable 
Gauges 

Portable  gauges  are  devices  containing 
licensed  material  that  are  used  to 
determine  physical  properties  (such  as 
density  and  moisture  content  of  soil, 
concrete,  and  other  materials)  in  a  field 
setting.  The  most  typical  portable 
gauges  in  use  today  contain  two 
encapsulated  sources  of  radioactive 
materials.  The  first  is  a  sealed  gamma 
source  containing  0.30  to  0.37 


gigabecquerels  (8  tolO  millicuries)  of 
cesium-137  (Cs-137)  used  to  measure 
density.  The  second  source  is  a  sealed 
neutron  source  containing  1.48  to  1.85 
gigabecquerels  (40  to  50  millicuries)  of 
americium-241/beryllium  (Am-241/Be) 
used  to  measure  moisture  content.  Other 
radioactive  materials  have  also  been 
used  in  portable  gauges.  Under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
NRC  regulates  byproduct,  source,  and 
special  nuclear  material  used  in 
portable  gauges.  NRC  does  not, 
however,  regulate  naturally  occurring 
radioactive  material  such  as  radium-226 
(Ra-226)  used  in  portable  gauges 
because  it  is  not  a  byproduct,  source,  or 
special  nuclear  material.  Gauges 
containing  Ra-226  may  be  regulated  by 
.  individual  States. 

Portable  gauges  are  of  many  different 
designs  based  on  their  intended  use. 
Two  basic  methods  of  measuring  the 
property  of  materials  with  these  gauges 
are  direct  transmission  and  backscatter. 
For  the  direct  transmission  method,  the 
source  is  located  on  a  source  rod.  When 
the  gauge  is  in  use,  the  rod  is  extended 
and  inserted  beneath  the  surface 
material  through  an  access  hole. 
Radiation  emitted  by  the  source  beneath 
the  surface  material  is  measured  by  a 
detector  in  the  base  of  the  gauge.  For  the 
backscatter  method,  both  the  source  and 
the  detector  remain  on  top  of  the  surface 
material  to  be  tested.  Radiation  is 
directed  into  the  surface  and  some  is 
reflected  back  to  the  gauge  detector  by 
the  surface  material. 

When  not  in  use,  portable  gauges  are 
generally  stored  in  a  permanent  storage 
location  within  a  licensed  facility. 
However,  portable  gauges  are  often  also 
stored  at  a  temporary  jobsite  if  the  job 
requires  more  than  one  day.  When 
transporting  a  portable  gauge  from  a 
^icensed  facility  to  a  temporary  jobsite 
in  a  vehicle,  the  gauge  is  often  placed 
in  a  transportation  case,  and  then  is 
secured  in  or  onto  the  vehicle. 
Sometimes,  portable  gauges  are  stored  at 
a  temporary  storage  location  or  on  a 
vehicle. 

NRC  and  Agreement  States  Licenses 

As  authorized  by  section  274(b)  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
32  States  have  assumed  responsibility 
for  regulating  certain  activities  related  to 
radioactive  material  by  entering  into 
agreements  with  the  NRC.  The  activities 
regulated  by  these  "Agreement  States" 
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include  the  use  of  byproduct  material  in 
portable  gauges.  Each  Agreement  State 
issues  licenses  to  persons  who  use 
radioactive  material  in  portable  gauges 
in  that  State.  The  NRC  issues  licenses  to 
persons  using  radioactive  material  in 
portable  gauges  in  non- Agreement 
States.  Requirements  that  are  specific  to 
the  safe  use  of  portable  gauges  are 
included  as  license  conditions. 

NRC  and  Agreement  States  issue 
specific  licenses  and  certain  general 
licenses.  General  licenses  do  not 
include  an  individual  license  document, 
and  usually  authorize  only  small 
quantities  of  licensed  material.  The 
subject  of  this  rulemaking  is  for  portable 
gauges  that  are  specifically  licensed. 
There  are  approximately  1100  NRC 
portable  gauge  specific  licensees  and  an 
additional  4000  Agreement  State 
specific  licensees.  Portable  gauge 
licensees  often  possess  multiple 
portable  gauges  under  the  same  license, 
and  may  conduct  business  outside  of 
their  home  States  under  the  reciprocity 
provisions  of  10  CFR  150.20  or 
equivalent  Agreement  State  regulations. 
There  are  an  estimated  22,000  to  25,000 
portable  gauges  in  use  in  the  United 
States. 

Current  Regulatory  Practices 

Specific  licenses  for  portable  gauges 
are  governed  by  NRC  regulations  in  10 
CFR  Part  30,  "Rules  of  General 
Applicability  to  Domestic  Licensing  of 
Byproduct  Material."  However,  other 
NRC  requirements  in  10  CFR  parts  2,19, 
20,  21,  71,  150,  170,  and  171  also  apply 
to  a  portable  gauge  licensee.  In  addition, 
all  such  portable  gauge  licensees  must 
also  comply  with  other  applicable 
Federal,  State,  and  local  regulations 
(e.g..  Department  of  Transportation 
(DOT)  regulations,  local  zoning 
requirements  for  a  storage  location,  etc.). 
At  present,  NRC  reviews  a  licensee's 
program  as  described  in  the  license 
application,  and  incorporates  certain 
requirements  into  the  license  as  license 
conditions.  Equivalent  State  regulations 
apply  to  Agreement  State  portable  gauge 
licensees.  Agreement  States  follow  a 
similar  approach.  In  addition,  certain 
Agreement  States,  such  as  Florida,  have 
specific  additional  requirements  in  their 
regulations  for  the  possession  and  use  of 
sealed  sources  in  portable  gauges.  Other 
States,  including  "Texas  and 
Washington,  have  issued  orders 
imposing  specific  additional 
requirements  for  their  portable  gauge 
licensees. 

Storage  and  Control  of  Licensed     -     . 
Material 

NRC  regulations  in  10  CFR  part  20, 
"Standards  for  Protection  Against 


Radiation,"  contain  requirements 
applicable  to  activities  conducted  under 
licenses  issued  by  the  NRC.  Subpart  I  of 
Part  20  addresses  storage  and  control  of 
licensed  material.  Specifically, 
§  20.1801,  "Security  of  stored  material," 
requires  licensees  to  secure  from 
unauthorized  removal  or  access  licensed 
materials  that  are  stored  in  controlled  or 
unrestricted  areas.  Section  20.1802, 
"Control  of  material  not  in  storage," 
requires  licensees  to  control  and 
maintain  constant  surveillance  of 
licensed  material  that  is  in  a  controlled 
or  unrestricted  area  and  that  is  not  in 
storage.  Despite  these  requirements, 
theft  of  portable  gauges,  as  described 
below,  continues. 

Theft  of  Portable  Gauges 

Reports  in  the  NRC's  Nuclear 
Materials  Events  Database  (NMED) 
reveal  that  there  have  been 
approximately  450  gauges  stolen  since 
1990.  More  than  two-thirds  of  these 
stolen  gauges  were  taken  from  vehicles 
while  parked  at  locations  other  than  the 
licensees'  storage  facilities  or  temporary 
jobsites.  In  most  of  these  incidents,  the 
gauge  was  in  a  DOT  "Type  A" 
transportation  case,  which  was  then 
secured  with  a  metal  chain  to  the  open 
bed  of  a  pickup  truck.  Frequently,  the 
chain  was  cut  and  the  gauge  was  stolen 
along  with  its  transportation  case.  The 
remaining  one-third  of  the  gauges  were 
stolen  from  a  licensed  facility  or  a 
temporary  jobsite,  stolen  along  with  a 
vehicle,  or  taken  by  a  disgruntled 
employee. 

It  is  true  that  the  number  of  incidents 
reported  per  year  is  small  when 
compared  to  the  total  number  of  gauges 
in  use,  that  the  amount  of  radioactive 
material  used  in  a  portable  gauge  is 
relatively  small,  and  that  the  radioactive 
material  is  encapsulated  in  stainless 
steel.  Nevertheless,  the  theft  of  portable 
gauges  still  poses  a  concern  if  the  gauge 
is  abandoned  in  the  environment,  is 
recycled  in  a  steel  mill,  or  is  used 
inappropriately. 

In  light  of  these  concerns,  NRC  has 
issued  several  "Information  Notices" 
(IN-2001-11,  IN-98-01.  IN-93-18.  IN- 
88-02,  IN-87-55,  and  IN-86-67)  to 
remind  licensees  of  their 
responsibilities  concerning  the  security 
of  portable  gauges.  However,  the  yearly 
number  of  reported  incidents  has  not 
significantly  decreased  in  response  to 
these  notices  and  the  potential  still 
exists  for  public  health  and  safety  risks. 
In  addition,  given  the  heightened 
sensitivity  following  the  events  of 
September  11,  2001,  it  is  necessary  to 
enhance  security  for  portable  gauges  by 
reducing  the  opportunity  for  theft. 
Therefore,  NRC  is  proposing  additional 


security  requfreraents  for  specifically 
licensed  portable  gauges  in  addition  to 
the  general  requirements  for  security 
and  confrol  of  licensed  material  in  10 
CFR  20.1801  and  20.1802.  A  working 
group  was  formed  in  August  2002  to 
explore  various  options  and 
requirements  for  the  rulemaking. 
Personnel  from  the  Agreement  States  of 
Florida  and  Arkansas  represented  the 
Organization  of  Agreement  States  and 
participated  as  members  of  the  working 
group  along  with  NRC  staff  in 
formulating  this  proposed  rule.  The 
proposed  rule  language  was  coordinated 
with  DOT  hazardous  material 
transportation  staff  due  to  the  intrinsic 
portability  [i.e.,  transportation)  of  the 
portable  gauge  during  the  course  of  its 
utilization  by  licensees. 

Discussion  of  Proposed  Amendment 

NRC  is  proposing  to  amend  its 
regulations  in  §  30.34,  Terms  and 
conditions  of  licenses,  to  impose 
specific  security  requirements  for 
portable  gauges  to  reduce  the 
opportunity  for  theft.  Specifically,  NRC 
proposes  revising  this  section  by  adding 
§  30.34(i)  to  the  list  of  terms  and 
conditions  of  licenses  issued  pursuant 
to  10  CFR  part  30,  "Rules  of  General 
Applicability  to  Domestic  Licensing  of 
Byproduct  Material."  This  paragraph 
would  require  persons  using  portable 
gauges  under  specific  licenses  to  use  a 
minimum  of  two  independent  physical 
controls  that  form  tangible  barriers  to 
secure  portable  gauges  from 
unauthorized  removal,  whenever 
portable  gauges  are  not  under  the 
control  and  constant  surveillance  of  the 
licensee. 

This  rule  would  apply  to  a  licensee 
with  a  portable  gauge  regardless  of  the 
location,  situation,  and  activities 
involving  the  portable  gauge.  At  all 
times,  the  licensee  would  be  required  to 
either  maintain  control  and  constant 
surveillance  of  the  portable  gauge  or  use 
a  minimum  of  two  independent 
physical  controls  to  secure  the  portable 
gauge.  The  NRC  staff  expects  that  the 
physical  controls  would  be  designed 
and  constructed  of  material  suitable  for 
securing  the  gauges  from  unauthorized 
removal.  In  addition,  the  NRC  staffs 
expectation  is  that  both  of  these  controls 
must  be  defeated  for  the  portable  gauge 
to  be  removed  to  deter  a  theft  by 
requiring  a  more  determined  effort  to 
remove  the  gauge. 

Securing  a  Portable  Gauge  at  a  Licensed 
Facility 

Long  term  storage  of  a  portable  gauge 
is  usually  at  a  permanent  facility  listed 
in  the  license  or  license  application. 
Routine  storage  of  a  portable  gauge  in  a 
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vehicle  or  at  te  uporary  or  permanent 
residential  qua  rters  is  usually  reviewed 
and  may  be  aui  horized  by  NRC  or  the 
applicable  Agr  (ement  State  during  the 
licensing  proctss.  Under  the  proposed 
regulation.  vvh(  n  a  portable  gauge  is 
stored  at  a  licensed  facility,  the  licensee 
would  be  speciJRcally  required  to  use  a 
minimum  of  tv  o  independent  physical 
controls  to  seci  re  the  gauge.  Examples 
of  two  indepen  lent  physical  controls  to 

e  gauge  when  stored  at 

ty  are 

1.  The  portat  le  gauge  or 
transportation  i  ase  containing  the 

s  stored  inside  a  locked 
storage  shed  wi  thin  a  secured  outdoor 
area,  such  as  a  enced  parking  area  with 
a  locked  gate; 

2.  The  portah  e  gauge  or 
transportation  ( ase  containing  the 
portable  gauge  s  stored  in  a  room  with 

ithin  a  secured  building 
rensee  controls  access 
or  by  a  security  guard; 
e  gauge  or 


a  locked  door  vi 

for  which  the 

by  lock  and  kev 

3.  The  portab 


transportation  c  ase  containing  the 
portable  gauge  i  s  stored  inside  a  locked, 
non-portable  ca  Dinet  inside  a  room  with 
a  locked  door  if  the  building  is  not 
secured; 

4.  The  portab  e  gauge  or 
transportation  c  ase  containing  the 
portable  gauge  i  5  stored  in  a  separate 
secured  area  in;  ide  a  secured  mini- 
warehouse  or  st  arage  facility;  or 

5.  The  portab  e  gauge  or 
transportation  c  ase  containing  the 
portable  gauge  ii  physically  secured  to 
the  inside  struc  ure  of  a  secured  mini- 
warehouse  or  st  )rage  facility. 


in 


sec  ure 


cise 


Securing  a  Port^blt 

Licensees  en 
a  padlock  to 
its  transportatioh 
of  a  pickup  true  i 
vehicle  for  stora  i 
transportation 
could  occur  if  tl 
transportation 
gauge  in  it  is 
simply  loops  th 
handles  of  the 
thief  could  oper 
and  take  the 
removing  the  c 
the  transportati 
it  must  be  protei  t 
physical  contro 
inside.  A  lock  o 
or  a  lock  on  the 
rod  handle  wou 
under  the  propo; 
because  the  case 
portable. 

A  vehicle  sho 
only  for  a  short 
gauge  is  in  trans 


e  Gauge  in  a  Vehicle 

monly  use  a  chain  and 

a  portable  gauge  in 
case  to  the  open  bed 
while  using  the 
e.  Because  the 

is  portable,  a  theft 
e  chain  is  cut  and  the 

with  the  portable 

If  the  licensee 
chain  through  the 
asportation  case,  a 
the  transportation  case 

gauge  without 
in  or  the  case.  Because 
case  is  also  portable, 
ed  by  two  independent 
if  the  portable  gauge  is 
the  transportation  case 
jortable  gauge  source 
d  not  be  sufficient 
ed  requirements 
and  the  gauge  are 


c  ise 


taien 


Ud 


poi  table 
:hj 
titn 
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Id  be  used  for  storage 
leriod  of  time  when  a 
t.  A  portable  gauge 


should  only  be  kept  in  a  vehicle 
overnight  if  it  is  not  practicable  to 
provide  temporary  storage  in  a 
permanent  structure.  Under  the 
proposed  regulation,  when  a  portable 
gauge  is  being  stored  in  a  vehicle,  the 
licensee  would  be  specifically  required 
to  use  a  minimum  of  two  independent 
physical  controls  to  secure  the  gauge. 
Examples  of  two  such  independent 
physical  controls  to  secure  portable 
gauges  in  these  situations  are — 

1 .  The  locked  transportation  case 
containing  the  portable  gauge  is 
physically  secured  to  a  vehicle  with 
brackets,  and  a  chain  or  steel  cable 
(attached  to  the  vehicle)  is  wrapped 
around  the  transportation  case  such  that 
the  case  can  not  be  opened  unless  the 
chain  or  cable  is  removed.  In  this 
example,  the  locked  transportation  case 
would  count  as  one  control  because  the 
brackets  would  prevent  easy  removal  of 
the  case.  The  chain  or  cable  looped  only 
through  the  transportation  case  handle 
is  not  acceptable; 

2.  The  portable  gauge  or 
transportation  case  containing  the 
portable  gauge  is  stored  in  a  box 
physically  attached  to  a  vehicle,  and  the 
box  is  secured  with  (1)  two  independent 
locks;  (2)  two  separate  chains  or  steel 
cables  attached  independently  to  the 
vehicle  in  such  a  manner  that  the  box 
cannot  be  opened  without  the  removal 
of  the  chains  or  cables;  or  (3)  one  lock 
and  one  chain  or  steel  cable  is  attached 
to  the  vehicle  in  such  a  manner  that  the 
box  cannot  be  opened  without  the 
removal  of  the  chain  or  cable;  or 

3.  The  portable  gauge  or 
transportation  case  containing  the 
portable  gauge  is  stored  in  a  locked 
trunk,  camper  shell,  van,  or  other 
similar  enclosure  and  is  physically 
secured  to  the  vehicle  by  a  chain  or  steel 
cable  in  such  a  manner  that  one  would 
not  be  able  to  open  the  case  or  remove 
the  portable  gauge  without  removal  of 
the  chain  or  cable.  In  this  example,  the 
transportation  case  would  not  count  as 
one  control  because  it  could  be  easily 
removed. 

Securing  a  Portable  Gauge  at  a 
Temporary  Jobsite  or  at  Locations  Other 
Than  a  Licensed  Facility 

When  a  job  requires  storage  of  a 
portable  gauge  at  a  temporary  jobsite  or 
at  a  location  other  than  a  licensed 
facility,  the  licen.see  should  use  a 
permanent  structure  for  storage  if 
practicable  to  do  so.  When  storing  a 
portable  gauge  in  temporary  or 
permanent  residential  quarters,  the 
licensee  should  limit  access  by  storing 
the  gauge  in  a  separate  room  away  from 
residents  and  other  members  of  the 
public.  The  licensee  must  also  meet  the 


radiation  exposure  limits  specified  in  10 
CFR  part  20. 

Under  the  proposed  regulation,  when 
a  portable  gauge  is  stored  at  a  temporary 
jobsite  or  at  a  location  other  than  an 
authorized  facility,  the  licensee  would 
also  be  required  to  use  a  minimum  of 
two  independent  physical  controls  to 
secure  the  gauge.  Examples  of  two 
independent  physical  controls  to  secure 
portable  gauges  at  tliese  locations  are — 

1.  At  a  temporary  job  site,  the  portable 
gauge  or  transportation  case  containing 
the  portable  gauge  is  stored  inside  a 
locked  building  or  in  a  locked  non- 
portable structure  (e.g.,  construction 
trailer,  sea  container,  etc.),  and  is 
physically  secured  by  a  chain  or  steel 
cable  to  a  non-portable  structure  in  such 
a  manner  that  an  individual  would  not 
be  able  to  open  the  transportation  case 
or  remove  the  portable  gauge  without 
removing  the  chain  or  cable.  A  lock  on 
the  transportation  case  or  a  lock  on  the 
portable  gauge  source  rod  handle  would 
not  be  sufficient  because  the  case  and 
the  gauge  are  portable; 

2.  The  portable  gauge  or 
transportation  case  containing  the 
portable  gauge  is  stored  inside  a  locked 
room  within  temporary  or  permanent 
residential  quarters,  and  is  physically 
secured  by  a  chain  or  steel  cable  to  a 
permanent  or  non-portable  structure 
[e.g..  large  metal  drain  pipe,  support 
column,  etc.)  such  that  an  individual 
would  not  be  able  to  open  the 
transportation  case  or  remove  the 
portable  gauge  without  removing  the 
chain  or  cable; 

3.  The  portable  gauge  or 
transportation  case  containing  the 
portable  gauge  is  stored  in  a  locked 
garage,  and  is  within  a  locked  vehicle  or 
is  physically  secured  by  a  chain  or  steel 
cable  to  the  vehicle  in  such  a  manner 
that  an  individual  would  not  be  able  to 
open  the  transportation  case  or  remove 
the  portable  gauge  without  removing  the 
chain  or  cable;  or 

4.  The  portable  gauge  or 
transportation  case  containing  the 
portable  gauge  is  stored  in  a  locked 
gafage,  and  is  within  a  locked  enclosure 
or  is  physically  secured  by  a  chain  or 
steel  cable  to  a  permanent  or  non- 
portable structure  in  such  a  manner  that 
an  individual  would  not  be  able  to  open 
the  transportation  case  or  remove  the 
portable  gauge  without  removing  the 
chain  or  cable. 

Controlling  and  Maintaining  Constant 
Surveillance  of  a  Portable  Gauge 

Under  the  proposed  regulation,  when 
a  portable  gauge  is  not  secured  with  a 
minimum  of  two  independent  physical 
controls,  the  licensee  would  be  required 
to  control  and  maintain  constant 
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surveillance  of  the  gauge.  This  proposed 
rule  would  more  specifically  address 
the  current  requirements  in  10  CFR 
20.1801  for  security,  and  satisfy  the 
requirements  of  lOCFR  20.1802,  which 
states  that  the  licensee  shall  control  and 
maintain  constant  surveillance  of 
licensed  material  that  is  in  a  controlled 
or  unrestricted  area  and  that  is  not  in 
storage.  Control  and  constant 
surveillance  is  required  when  the  gauge 
is  not  in  storage,  e.g..  is  in  use  or 
undergoing  maintenance.  The  NRC  staff 
interprets  "control  and  maintain 
constant  surveillance"  of  portable 
gauges  to  mean  being  immediately 
present  or  remaining  in  close  proximity 
to  the  portable  gauge  so  as  to  be  able  to 
prevent  unauthorized  removal  of  the 
gauge. 

Criminal  Penalties 

For  the  purpose  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  proposing  to  amend  10 
CFR  Part  30  under  one  or  more  of 
Sections  16lb,  161i,  or  161o  of  the  AEA. 
Willful  violations  of  the  rule  would  be 
subject  to  criminal  enforcement. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  b^' 
the  Commission  on  June  30,  1997.  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
proposed  rule  would  be  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreement  States,  thereby  providing 
consistency  among  the  Agreement  State 
and  NRC  requirements.  The  NRC  staff 
analyzed  the  proposed  rule  in 
accordance  with  the  procedure 
established  within  Part  III, 
"Categorization  Process  for  NRC 
Program  Elements,"  of  Handbook  5.9  to 
Management, Directive  5.9,  "Adequacy 
and  Compatibility  of  Agreement  State 
Programs"  (a  copy  of  which  may  be 
viewed  at  http://w\\'w. hsrd.ornl.gov/nrc/ 
home.html).  The  NRC  staff  has 
determined  that  proposed  10  CFR 
30.34(i)  is  classified  as  Compatibility 
Category  "C."  An  Agreement  State    . 
should  adopt  the  essential  objectives  of 
the  Compatibility  Category  "C"  program 
elements  to  avoid  conflict,  duplication, 
gaps,  or  the  conditions  that  would 
jeopardize  an  orderly  pattern  in  the 
regulation  of  agreement  material  on  a 
nationwide  basis. 

The  NRC  determined  that  the 
essential  objective  of  proposed  10  CFR 
30.34(i)  is  to  reduce  the  opportunity  for 
theft  of  a  portable  gauge  by  requiring  a 
portable  gauge  licensee  to  provide  a 
minimum  of  two  independent  physical 
controls  that  form  tangible  barriers  to 


secure  portable  gauges  from 
unauthorized  removal  whenever 
portable  gauges  are  not  under  the 
control  and  constant  sun'eillance  of  the 
licensee. 

The  NRC  believes  that  the  proposed 
rule  does  not  conflict  with  any  existing 
State  regulatory  requirement.  Personnel 
from  Agreement  States  of  Florida  and 
Arkansas  represented  the  Organization 
of  Agreement  States  and  participated  as 
members  of  a  working  group  along  with 
fs'RC  staff  in  the  development  of  this 
proposed  rule. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998.  entitled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
published  June  10,  1998  (63  FR  31883). 
The  NRC  requests  comments  on  this 
proposed  rule  specifically  with  respect 
to  the  clarity  and  effectiveness  of  the 
language  used.  Comments  should  be 
sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113),  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  revise  10  CFR  part 
30  to  add  certain  requirements  for  the 
security  of  portable  gauges  containing 
byproduct  material.  This  action  does  not 
constitute  the  establishment  of  a 
standard  that  contains  generally 
applicable  requirements. 

Environmental  Assessment  and  Finding 
of  No  Significant  Envii;^nmental  Impact 

The  Commission  has  determined 
"under  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
NRC's  regulations  in  Subpart  A  of  10 
CFR  part  51,  that  this  proposed  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment;  therefore,  an 
environmental  impact  statement  is  not 
required.  The  Commission  has 
concluded  on  the  basis  of  an 
environmental  assessment  that  these 
requirements  would  not  have  any  effects 
on  the  environment  in  which  portable 
gauges  are  currently  regulated  under  10 
CFR  part  30.  The  proposed  rule  would 
increase  requirements  to  prevent  the 
theft  of  portable  gauges  containing 
byproduct  material. 

The  determination  of  this 
environmental  assessment  is  that  there 


will  be  no  significant  impact  on  the 
public  from  this  action.  However,  the 
general  public  should  note  that  the  NRC 
is  seeking  public  participation. 
Comments  on  any  aspect  of  this 
environmental  assessment  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

The  NRC  has  sent  a  copy  of  the 
environmental  assessment  and  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments 
on  the  environmental  assessment.  The 
environmental  assessment  may  also  be 
examined  at  the  NRC  Public  Document 
Room,  Public  File  Area  01F21 ,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  Marj'land.  Single  copies 
of  the  environmental  assessment  are 
available  from  Lydia  Chang,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
telephone  (301)  415-6319,  e-mail 
hvcl@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
new  or  amended  information  collection 
requirements  subject  to  the  Paperwofk 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.].  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3l50— 
0017. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  e.xamines  the 
costs  and  benefits  of  various 
alternatives.  In  addition  to  the  proposed 
regulation,  the  NRC  staff  also 
considered  alternatives  such  as; 
prohibiting  unattended  storage  of 
portable  gauges  in  or  on  vehicles; 
prohibiting  unattended  storage  at 
locations  other  than  licensed  facilities; 
or  requiring  use  of  a  metal  enclosure 
and  a  lock  with  a  shielded/protected 
shackle.  However,  these  alternatives 
were  found  to  be  overly  prescriptive  and 
excessively  burdensome  for  most  NRC 
licensees.  The  option  selected  is 
requiring  a  minimum  of  two 
independent  physical  controls 
whenever  the  portable  gauge  is  not 
under  the  control  and  constant 
surveillance  of  the  licensee.  This 
proposed  rule  would  enhance  the 
current  level  of  security  and  control 
[e.g.,  the  requirements  in  10  CFR 
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415-6319,  e-mci 

Regulatory  Fie:  jbility  Act  Certification 

As  required  I:  v  the  Regulatory 
Flexibility  Act  )f  1980.  5  U.S.C.  605(b). 
the  Commissioi  i  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impa  ;t  upon  a  substantial 
number  of  smal  entities.  The  proposed 
rule  would  affe  :t  about  1100  portable 
gauge  specific  1  censees  and  an 
additional  400(]  Agreement  State 
specific  license  ;s.  These  licenses  are 
issued  principa  ly  to  companies 
involved  in  roai  i  constructions  and 
maintenance.  N  any  portable  gauge 
licensees  woulr  qualify  as  small 
business  entitle  >  as  defined  by  10  CFR 
2.810.  However  the  proposed  rule  is  not 
expected  to  hav  i  a  significant  economic 
impact  on  these  licensees.  Based  on  the 
draft  regulatory  analysis  conducted  for 
this  action,  the  i  :osts  of  the  proposed 
amendments  foi  affected  licensees  are 
estimated  at  $2(  0  per  gauge.  The  NRC 
believes  that  th(  selected  alternative 
reflected  in  the  jroposed  amendment  is 
the  least  burden  some,  most  flexible 
alternative  that  vould  accomplish  the 
NRC's  regulator  f  objective.  The  draft 
regulatory  anal>  sis  also  notes  that  the 
proposed  requii  sments  would  result  in 
potential  cost  sa  vings  for  portable  gauge 
licensees,  partic  ularly  for  the 
replacement  of !  tolen  gauges.  These 
savings  would  c  ffset  the 
implementation  costs  for  portable  gauge 
licensees.  The  ^  RC  staff  also  notes  that 
several  Agreeme  nt  States  have  imposed 
similar  or  more  ;tringent  requirements 
on  their  portabli  i  gauge  licensees  either 
by  rule,  order,  o  •  license  condition. 

Because  of  th<  widely  differing 
conditions  unde  r  which  portable  gauge 
users  operate,  tl;  e  NRC  is  specifically 
requesting  publi  c  comment  from 
licensees  concei  oing  the  impact  of  the 
proposed  regula  ion.  The  NRC 
particularly  desi  res  comment  from  such 
licensees,  who  c  ualify  as  small 


businesses,  as  to  how  the  proposed 
regulation  will  affect  them  and  how  the 
regulation  may  be  tiered  or  otherwise 
modified  to  impose  less  stringent 
requirements  on  small  entities  while 
still  adequately  protecting  the  public 
health  and  safety.  Comments  on  how 
the  regulation  could  be  modified  to  take 
into  account  the  differing  needs  of  small 
entities  should  specifically  discuss — 

(a)  The  size  of  the  business  and  how 
the  proposed  regulation  would  result  in 
a  significant  economic  burden  upon  it 
as  compared  to  a  larger  organization  in 
the  same  business  community; 

(b)  How  the  proposed  regulation 
could  be  further  modified  to  take  into 
account  the  business's  differing  needs  or 
capabilities; 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulation  was  modified  as 
suggested  by  the  commenter; 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equalize 
the  impact  of  NRC  regulations  as 
opposed  to  providing  special  advantages 
to  any  individuals  of  groups;  and 

(e)  How  the  proposed  regulation,  as 
modified,  would  still  adequately  protect 
the  public  health  and  safety. 

Comments  should  be  submitted  as 
indicated  under  the  ADDRESSES  heading. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rules  (§§50.109.  70.76,  72.62,  or 
76.76)  do  not  apply  to  this  proposed 
rule  because  this  amendment  would  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
Chapter  1 .  Therefore,  a  backfit  analysis 
is  not  required. 

List  of  Subjects  in  10  CFR  part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  30. 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82.  161,  182,  183,  186, 
68  Stat.  935.  948,  953,  954,  955.  as  amended, 
sec.  234,  83  Stat.  444.  as  amended  (42  U.S.C. 


2111,  2112,  2201,  2232,  2233.  2236,  2282); 
sees.  201,  as  amended.  202.  206.  88  StaL 
1242.  as  amended.  1244.  1246  (42  U.S.C. 
5841.5842.  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486.  sec.  2902.  106  Stat.  3123  (42 
U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184.  68  Stal.  954.  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187.  68  Stat.  955  (42  U.S.C.  2237). 

2.  In  §  30.34.  paragraph  (i)  is  added  to 
read  as  follows: 

§  30.34    Terms  and  conditions  of  licenses. 

***** 

(i)  Security  requirements  for  portable 
gauges.  Each  portable  gauge  licensee 
shall  use  a  minimum  of  two 
independent  physical  controls  that  form 
tangible  barriers  to  secure  portable 
gauges  from  unauthorized  removal, 
whenever  portable  gauges  are  not  under 
the  control  and  constant  surveillance  of 
the  licensee. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of)uly.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[PR  Doc.  03-19588  Filed  7-31-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-57-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  402C  and 
41 4A  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM);  extension  of  the  comment 

period. 

SUMMARY:  This  document  provides 
additional  time  for  the  public  to 
comment  on  a  proposal  to  supersede 
Airworthiness  Directive  (AD)  2000-23- 
01,  which  applies  to  all  Cessna  Aircraft 
Company  (Cessna)  Model  402C 
airplanes.  AD  2000-23-01  currently 
requires  repetitive  inspections  of  the 
forward,  aft,  and  auxiliary  wing  spars 
for  cracks,  and  repair  or  replacement  as 
necessary.  Cessna  has  performed  fatigue 
and  crack  growth  analyses  of  the  wings 
of  these  airplanes,  and  the  Federal 
Aviation  Administration  (FAA)  has 
evaluated  this  information  and 
determined  that  a  wing  spar 
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modification  and  inspections  are 
necessary  on  the  Model  4 14 A  airplanes 
as  well  as  the  Model  402C  airplanes. 
This  proposed  AD  would  require  you  to 
inspect  the  wing  spar  caps  for  fatigue 
cracks  with  cuiy  necessary  repair  or 
replacement  and  to  incorporate  a  spar 
strap  modification  on  each  wing  spar. 
Comments  received  on  the  original 
NPRM  (68  FR  26244,  May  15,  2003) 
specify  additional  time  to  respond  to  the 
proposed  action.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  wing  spar  cap  failure  due  to 
undetected  fatigue  cracks.  Such -failure 
could  result  in  loss  of  a  wing  with 
consequent  loss  of  airplane  control. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  September  8,  2003.  This  is 
extended  from  August  8,  2003. 

ADDRESSES:  Submit  comments  to  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention;  Rules  Docket  No. 
2002-CE-57-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-57-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  the 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706.  Wichita. 
Kansas  67277;  telephone:  (316)  517- 
5800;  facsimile:  (316)  942-9006.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen,  Aerospace  Engineer.  FAA. 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Mid-Continent 
Airport,  Wichita.  Kansas  67209; 
telephone:  (316)  946-4125;  facsimile: 
(316)  946-4107. 

Issued  in  Kansas  City.  Missouri,  on  July  28, 
2003. 
lames  E.  lackson, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[PR  Doc.  03-19585  Filed  7-31-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-05-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  401,  401  A, 
4018,  402,  402A,  402B,  411,  and  411 A 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM);  extension  of  the  comment 

period. 

SUMMARY:  This  document  provides 
additional  time  for  the  public  to 
comment  on  a  proposal  to  supersede 
Airworthiness  Directive  (AD)  79-10-15 
R2,  which  applies  to  all  Cessna  Aircraft 
Company  (Cessna)  Models  401,  401  A, 
401B,  402,  402A,  402B,  411,  and  411A 
airplanes.  AD  79-10-15  R2  currently 
requires  repetitive  inspections  of  the 
right  and  left  wing  spar  lower  cap  areas 
for  fatigue  cracks  and  requires  wing  spar 
cap  repair  or  replacement  as  necessary. 
Cessna  has  performed  fatigue  and  crack 
growth  analyses  of  the  wings  of  these 
airplanes,  and  the  Federal  Aviation 
Administration  (FAA)  has  evaluated 
this  information  and  determined  that  a 
wing  spar  modification  is  necessary  as 
well  as  periodic  inspections.  This 
proposed  AD  would  require  you  to 
repetitively  inspect  the  wing  spar  caps 
for  fatigue  cracks  with  any  necessary 
repair  or  replacement  on  all  airplanes 
and  incorporate  a  spar  strap 
modification  on  each  wing  spar  on 
certain  airplanes.  Comments  received 
on  the  original  NPRM  (68  FR  26239, 
May  15.  2003)  specify  additional  time  to 
respond  to  the  proposed  action.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  wing  spar  cap 
failure  due  to  undetected  fatigue  cracks. 
Such  failure  could  result  in  loss  of  a 
wing  with  consequent  loss  of  airplane 
control.  ' 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  September  8.  2003.  This  is 
extended  from  August  8.  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-05-AD,  90l'Locust.  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 


electronically  to  the  following  address: 
9-ACE~7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-O5-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  the 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita. 
Kansas  67277:  telephone:  (316)  517- 
5800;  facsimile:  (316)  942-9006.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen.  Aerospace  Engineer.  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4125;  facsimile; 
(316)  946-4107. 

issued  in  Kansas  City.  Missouri,  on  luly  28. 
2003. 

lames  E.  )ackson. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Serx^ice. 
|FR  Dnc.  03-19584  Filed  7-31-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
DEPARTMENT  OF  THE  INTERIOR 
Office  of  Insular  Affairs 

15  CFR  Part  303 

[Docket  No.  030707164-3164-01] 
RIN  0625-AA63 

Changes  in  the  Insular  Possessions 
Watch,  Watch  Movement  and  Jewelry 
Program 

AGENCIES:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce;  Office  of 

Insular  Affairs.  Department  of  the 

Interior. 

ACTION:  Notice  of  proposed  rulemaking 

and  request  for  comments. 


summary:  The  Departments  of 
Commerce  and  the  Interior  (the 
Departments)  propose  amending  their 
regulations  governing  watch  duty- 
exemption  allocations  and  the  watch 
and  jewelry  duty-refund  benefits  for 
producers  in  the  United  States  insular 
possessions  (the  U.S.  Virgin  Islands. 
Guam,  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 


Islands).  The 
amend  existiijg 
changes  in  th 
watch  assemt  I 
purposes  of 
propose  amer  d 
reflect  the  ne; ; 
created  with 
Department  o 
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2003. 
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regulations,  due  to 

industry-,  by  updating  the 

V  requirements  for 
duty  refund.  We  also 
ing  the  regulations  to 
designations  that  were 
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Homeland  Security, 
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5  to  chapter  9 


Commonwealt 
Islands  ("CNKf 


Federal  R^g^ter/ Vol.  68,  No.  148/ Friday.  August  1,  2003  /  Progi^sed  Ri4^( 


ADDRESSES:  A  Idress  written  comments 
to  Faye  Robin  ion.  Acting  Director, 
Statutory  Imp  )rt  Programs  Staff,  FCB, 
Suite  4100\V.  J.S.  Department  of 
Commerce,  14  th  and  Constitution  Ave. 
NW.,  Washington.  DC  20230. 
FOR  FURTHER  II IFORMATION  CONTACT:  Faye 
Robinson,  (20|)  482-3526.  same  address 
as  above. 

SUPPLEMENTARY  INFORMATION:  The 
insular  possessions  watch  industry 
provision  in  S(  ction  110  of  Pub.  L.  97- 
446  (96  Slat.  2  J31)  (1983),  as  amended 
by  section  602  of  Pub.  L.  103-465  (108 
Stat.  4991)  (igM>:  additional  U.S.  Note 


of  the  Harmonized  Tariff 


Schedule  of  th  b  United  States 
("HTSUS"),  35  amended  bv  Pub.  L.  94- 
241  (90  Stat.  2  )3)(1976)  requires  the 
Secretary  of  C(  mmerce  and  the 
Secretary  of  th  ?  Interior  ("the 
Secretaries"). ;  cting  jointly,  to  establish 
a  limit  on  the  (  uantity  of  watches  aijid 
watch  movent  nts  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  (  stablish  the  shares  of  this 
limited  quanti  y  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Sam  ja  and  the  , 


of  the  Northern  Mariana 

').  After  the 
Departments  h  ive  verified  the  data 
submitted  on  t  le  annual  application 
(Form  ITA-33'  P),  the  producers'  duty- 
e.xemption  alk  cations  are  calculated 
frem  the  territr  rial  share  in  accordance 
with  15  CFR  3(3.14  and  each  producer 
is  issued  a  dut;  -exemption  license.  The 
law  further  req  aires  the  Secretaries  to 
issue  duty-refu  id  certificates  to  each 
territorial  watc  i  and  watch  movement 
producer  baset  on  the  company's  duty- 
free shipments  and  creditable  wages 
paid  during  tht  previous  calendar  year. 
Pub.  L,  106-  16  (113  Stat.  127)  (1999) 
authorizes  the  ssuance  of  a  duty-refund 
certificate  to  ea  ch  territorial  jewelry 
producer  for  ar  y  article  of  jewefry 
provided  for  in  heading  7113  of  the 
HTSUS  which  s  the  product  of  any 
such  territory',   'he  value  cf  the 
certificate  is  ba  ^ed  on  creditable  wages 
paid  and  duty-  ree  units  shipped  into 
the  United  Stat  js  during  the  previous 
calendar  year. .  ^though  the  law 


specifically  mentions  the  U.S.  Virgin 
Islands.  Guam  and  American  Samoa,  the 
issuance  of  the  duty-refund  certificate 
would  also  apply  to  the  CNMI  due  to 
the  Covenant  To  Establish  a 
Commonwealth  of  the  Northern  Mariana 
Islands  in  Political  Union  With  the 
United  States  of  America  (Pub.  L.  94- 
241).  which  states  that  goods  from  the 
CNMI  are  entitled  to  the  same  tariff 
treatment  as  imports  from  Guam.  See 
also  19  CFR  7.2(a).  In  order  to  be 
considered  a  product  of  such  territories, 
the  jewelry  must  meet  the  U.S.  Customs 
Service  substantial  transformation 
requirements  (the  jewelry  must  become 
a  new  and  different  article  of  commerce 
as  a  result  of  production  or  manufacture 
performed  in  the  territory).  To  receive 
duty-free  treatment,  the  jewelry  must 
also  satisfv  the  requirements  of  General 
Note  3(a)(iv)  of  the  HTSUS  and 
applicable  Customs  Regulations  (19  CFR 
7.3). 

Proposed  Amendments 

We  propose  amending  the  definitions 
for  Creditable  wages  and  Non-91/5 
watches  and  watch  movements,  subpart 
A  §  303.2(a)(13)  and  (14)  respectively,  to 
allow  wages  to  be  creditable  towards  the 
duty  refund  for  watches  containing 
preassembled  movements  provided  (1) 
that  the  producer  is  unable  to  purchase 
the  movements  unassembled  and  (2) 
that  it  completes  in  the  insular 
possession  all  other -assembly  operations 
required  to  make  the  movement  into  a 
watch  (see  discussion,  below). 

The  watch  and  jewefry  program  was 
designed  to  spur  local  employment  by 
giving  producers  benefits  based  upon 
creditable  wages  paid  to  permanent 
residents  of  the  insular  possessions.  For 
purposes  of  determining  whether  wages 
are  creditable,  the  Departments'  current 
regulations  require  producers  to 
purchase  unassembled  movements  so 
that  the  movement  assembly  process 
will  take  place  in  the  insular 
possessions.  However,  it  has  come  to 
the  Departments'  attention  that  due  to 
recent  changes  in  the  watch  industrv,  it 
has  become  increasingly  difficult,  if  not 
impossible,  for  producers  to  purchase 
the  desired  movements  in  an 
unassembled  condition.  Adoption  of  our 
proposed  rule  will  afford  producers 
greater  flexibility  in  dealing  with  such 
market  realities.  Thus,  the  effect  of  the 
proposed  revision  will  be  to  give 
producers  the  ability  to  continue  to 
choose  those  movements  best  suited  to 
their  particular  needs  without  losing  the 
duty  refund  benefit,  thereby  allowing 
producers  to  continue  to  provide 
meaningful  and  substantial  work  for 
permanent  residents  in  the  insular  . 
possessions.  Notwithstanding  the 


propos^  revision  to  the  regulations, 
assembly  operations  required  to  be 
performed  in  the  insular  possession  for 
purposes  of  the  duty  refund  would  still 
include  casing,  assembling  the  dial  on 
the  movement,  adding  the  battery  to  the 
movement,  setting  the  hands,  cutting 
the  stem  and  assembling  the  crown, 
attaching  the  clasps,  buckles  and  bands 
and  performing  all  quality  control 
operations.  Our  proposal  would  not 
affect  the  watch  assembly  requirements 
of  the  Bureau  of  Customs  and-Border 
Protection  (formerly  the  U.S.  Customs 
Service).  If  those  requirements  are  not 
satisfied,  the  producer  must  pay 
applicable  duties. 

In  order  for  wages  to  be  considered 
creditable  for  watch  assembly 
operations  which  incorporate 
preassembled  movements,  we  also 
propose  amending  subpart  A 
§  303.5(b)(6)  to  require  producers  who 
completely  assemble  watches  in  the 
insular  possessions,  with  the  exception 
of  the  movement,  to  maintain 
documentation  that  demonstrates  that 
the  preassembled  movement  the  insular 
producer  purchased  could  not  have 
been  purchased  in  an  unassembled 
condition.  This  documentation  must  be 
available,  along  with  other  relevant 
company  records,  for  review  during  the 
annual  audit  and  verification  of  the  data 
from  the  Annual  Application  (Form 
ITA-334P).  Producers  would  still  be 
required  to  meet  the  Bureau  of  Customs 
and  Border  Protection  and  the 
Departments'  assembly  requirements  for 
purposes  of  the  duty  exemption. 

Pursuant  to  section  403  of  the 
Homeland  Securitv  Act  of  2002  (Pub.  L. 
107-296)  (2002),  the  U.S.  Customs 
Ser\'ice  was  transferred  from  the 
Department  of  the  Treasury  to  the 
Department  of  Homeland  Security 
("DHS").  Under  the  DHS" 
Reorganization  Plan  (Nov.  25,  2002), 
this  transfer  became  effective  as  of 
March  1,  2003.  The  former  Customs 
Service  has  now  been  redesignated  as     ' 
the  Bureau  of  Customs  and  Border 
Protection.  As  a  result  of  this 
reorganization,  we  propose  amending  15 
CFR  Part  303  by  replacing  "U.S. 
Customs  Service"  throughout  the 
regulations  with  its  new  designation, 
"Bureau  of  Customs  and  Border 
Protection".  We  also  propose  replacing 
"Department  of  the  Treasury"  wherever 
it  occurs  in  the  regulations  with 
"Department  of  Homeland  Security" 
which  is  now  the  appropriate 
designation  for  purposes  of  the  insular 
watch  and  jewelry  program. 

Administrative  Law  Requirements 

Regulatory  Flexibility  Act  In       , 
accordance  with  the  Regulatory  .  /;.ii  :i.;; 
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Flexibility  Act,  5  U.S.C.  601  e^  seq.,  the 
Chief  Counsel  for  Regulation  at  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule,  if  promulgated  as  final, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  There  are  currently  three  watch 
companies  in  the  insular  program.  This 
rulemaking  would  update  the  watch 
assembly  requirements  for  purposes  of 
the  duty  refund.  The  change  is  being 
proposed  due  to  the  increasing 
difficulty  in  purchasing  unassembled 
movements.  Adoption  of  this  rule 
would  afford  an  overall  positive 
economic  benefit  to  watch  producers  by 
providing  greater  flexibility  in  their 
selection  of  movements  which  may  lead 
to  increased  sales  and  employment. 
Although  the  proposed  rule  requires  a 
producer  who  uses  preassembled  or 
partially  assembled  movements  to  have 
available,  for  the  annual  audit, 
documentation  that  the  supplier  would 
not  sell  the  movement  unassembled, 
such  documentation  would  almost 
certainly  be  part  of  the  normal  ordering 
process.  Consequently,  the  producer 
would  merely  be  saving  such 
documentation  from  the  supplier  stating 
that  it  does  not  sell  the  desired 
movement  unassembled.  The  cost  of 
saving  the  documentation  would  be,  at 
most,  probably  $5  a  year  for  no  more 
than  the  fifteen  minutes  a  year  spent  on 
filing  the  information.  Therefore,  there 
would  be  little  or  no  economic  impact, 
particularly  in  light  of  the  fact  that  it 
would  only  be  required  when 
preassembled  or  partially  assembled 
movements  were  purchased. 

This  proposed  rule  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  would  only  increase 
reporting  or  record  keeping 
requirements  by  fifteen  minutes  a  year 
per  company  at  most  if  the  producer 
chose  to  purchase  preassembled  or 
partially  assembled  movements  and 
would  not  increase  reporting  or  record 
keeping  at  all  if  the  producer  purchased 
only  unassembled  movements.  These 
changes  will  also  not  duplicate,  overlap 
or  conflict  with  other  laws  or 
regulations.  Consequently,  these 
changes  in  the  regulations  are  not 
expected  to  meet  of  the  RFA  criteria  of 
having  a  "significant"  economic  effect 
on  a  "substantial  number"  of  small 
entities,  as  stated  in  5  U.S.C.  603  et  seq. 
Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

Paperwork  Reduction  Act.  This 
proposed  rulemaking  contains  revised 
collection  of  information  requirements 
that  have  been  submitted  to  the  Office 


of  Management  and  Budget  (OMB)  for 
review  and  approval.  The  rule  would 
allow  watch  producers  the  flexibility  to 
use  preassembled  movements  in 
situations  where  the  desired  movement 
could  not  be  purchased  luiassembled 
and  still  receive  the  duty  refund  benefit. 
However,  if  producers  purchase 
preassembled  movements  they  would  be 
required  to  save  the  documentation 
from  the  supplier  that  demonstrates  that 
the  preassembled  movement  could  not 
have  been  purchased  unassembled.  The 
documentation  would  be  required  to  be 
available  for  the  annual  audit  of 
information  contained  on  form  ITA- 
334P.  We  would  estimate  the  burden  to 
be,  at  most,  fifteen  minutes  a  year  to  file 
the  piece  of  paper  provided  by  the 
supplier.  There  would  be  no  burden  for 
the  producers  who  continued  to  use 
unassembled  movements.  Collection 
activities  are  currently  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0625-0040  and  0625- 
0134.  Public  comment  is  sought 
regarding:  whether  the  proposed 
collection  of  information  requirement 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  the  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  of 
information  to  U.S.  Depeutment  of 
Commerce.  ITA  Information  Officer, 
Washington,  DC  20230  and  the  Office  of 
Information  and  Regulations  Officer, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Att:  OMB  Desk 
Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB 
Control  Number. 

E.O.  12866.  It  has  been  determined 
that  the  proposed  rulemaking  is  not 
significant  for  purposes  of  Executive 
Order  12866. 

List  of  Subjects  in  15  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  record  keeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 


For  reasons  set  forth  above,  the 
Departments  propose  to  amend  15  CFR 
Part  303  as  follows: 

PART  303— WATCHES,  WATCH 
MOVEMENTS  AND  JEWELRY 
PROGRAM 

1.  The  authority  citation  for  15  CFR 
Part  303  reads  as  follows: 

Authority:  Pub.  L.  97-446,  96  Stat.  2331 
(19  U.S.C.  1202.  note):  Pub.  L.  103-465,  108 
Stat.  4991;  Pub.  L.  94-241.  90  Stat.  263  (48 
U.S.C.  1681,  note);  Pub.  L.  106-36,  113 
Stat. 167. 

2.  Title  15  CFR  Part  303  is  amended 
by: 

a.  Removing  "U.S.  Customs  Service" 
or  "Customs  Service"  wherever  it 
appears  and  adding  "Bureau  of  Customs 
and  Border  Protection"  in  its  place;  and 

b.  Removing  "Department  of  the 
Treasury"  wherever  it  appears  and 
adding  "Department  of  Homeland 
Security"  in  its  place. 

3.  Section  303.2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(13)  and  revising  paragraph  {a)(14)  to 
read  as  follows: 

§303.2    Definitions  and  forms. 

(a)*   *   * 

(13)  Creditable  wages  means  all 
wages,  up  to  an  amount  equal  to  65% 
of  the  contribution  and  benefit  base  for 
Social  Security  as  defined  in  the  Social 
Security  Act  for  the  year  in  which  the 
wages  were  earned,  paid  to  permanent 
residents  of  the  territories  employed  in 
a  firm's  91/5  watch  and  watch 
movement  assembly  operations,  plus 
wages  paid  for  the  repair  of  non-91/5 
watches  up  to  an  amount  equal  to  50% 
of  the  firm's  total  creditable  wages,  and 
for  wages  paid  for  the  complete 
assembly  of  watches  in  the  insular 
possession,  with  the  exception  of  the 
movement,  only  in  situations  where  the 
desired  movement  cannot  be  purchased 
in  an  unassembled  condition.  *   *   * 

(14)  Non-91/5  watches  and  watch 
movements  include,  but  are  not  limited 
to,  watches  and  movements  which  are 
liquidated  as  dutiable  by  the  Bureau  of 
Customs  and  Border  Protection  but  do 
not  include,  for  purposes  of  the  duty 
refund,  watches  that  are  completely 
assembled  in  the  insular  possessions, 
with  the  exception  of  a  desired 
movement  if  the  movement  can  not  be 
purchased  in  an  unassembled  condition; 
contains  any  material  which  is  the 
product  of  any  country  with  respect  to 
which  Column  2  rates  of  duty  apply;  are 
ineligible  for  duty-free  treatment 
pursuant  to  law  or  regulation;  or  are 
units  the  assembly  of  which  the 
Departments  have  determined  not  to 
involve  substantial  and  meaningful 
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work  in  the  U  rritories  (as  elsewhere 
defined  in  th(  se  regulations). 

*         *         * 

4.  Section  2  03.5(b)(6)  is  revised  to 
read  as  followls: 

§  303.5    Applidation  for  annual  allocation  of 
duty -exemptions 


(b)  *   *   * 
(6)  Records 

components. 

on  the  purch 

movements, 

such  movemehts 

purchased 

unassembled 

the  sales  of  in  i 


3  56 


V 


fron 


movements,  ij 
payment;  and 

*        *        * 
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Continuation  ^f  Benefit  Payments  to 
Certain  Individuals  Who  Are 
Participating  ip  a  Program  of 
Vocational  Re|iabilitation  Services, 
Employment  Services,  or  Other 
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These  proposed  regulations  would 
affect  the  payment  of  Social  Security 
disability  benefits  under  title  II  of  the 
Social  Security  Act  (the  Act)  and  the 
payment  of  Supplemental  Security 
Income  (SSI)  disability  or  blindness 
benefits  under  title  XVI  of  the  Act. 
DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  by 
September  30.  2003. 
ADDRESSES:  You  may  give  us  your 
comments;  by  using  our  Internet  site 
facility  (i.e.,  Social  Security  Online)  at 
http://www.sociaIsecurity.gov:  by  e-mail 
to  reguIations@ssa.gov,  by  telefax  to 
(410)  966-2830;  or  by  letter  to  the 
Commissioner  of  Social  Security,  PO 
Box  17703.  Baltimore,  MD  21235-7703. 
You  may  also  deliver  them  to  the  Office 
of  Disability  and  Income  Security 
Programs,  Office  of  Regulations,  Social 
Security  Administration,  100  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401,  between  8 
a.m.  and  4;30  p.m.  on  regular  business 
days.  Comments  are  posted  on  our 
Internet  site.  You  also  may  inspect  the 
comments  on  regular  business  days  by 
making  arrangements  with  the  contact 
person  shown  in  the  preamble. 

Electronic  Version;  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html.  It  is  also  available 
on  the  Internet  site  for  the  Social 
Security  Administration  [i.e.  Social 
Security  Online);  http:// 
www.socialsecurity.gov/regulations/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  DiMarino,  Social  Insurance 
Specialist,  Social  Security 
Administration.  100  Altmeyer  Building, 
6401  Security  Boulevard.  Baltimore,  MD 
21235-6401,'e-mailto 
reguIations@ssa.gov,  or  telephone  (410) 
965-1769  or  TTY  (410)  966-5609  for 
information  about  these  rules.  For 
information  on  eligibility  or  filing  for 
benefits,  call  our  national  toll-free 
number  1-800-772-1213  or  TTY  1- 
800-325-0778,  or  visit  our  Internet  Web 
site,  Social  Security  Online,  at  http:// 
wvn\'.  socialsecurity.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Statutory  Background 

The  Social  Security  Disability 
Amendments  of  1 980 

The  Social  Security  Disability 
Amendments  of  1980  (the  1980 
Amendments),  Pub.  L.  96-265,  amended 
titles  II  and  XVI  of  the  Act  to  provide 
for  the  continuation  of  payment  of 
disability  benefits  under  the  Social 
Security  or  SSI  program  to  certain 


individuals  whose  disability  medically 
ceases  while  the  individual  is  engaged 
in  a  program  of  vocational 
rehabilitation.  Section  301  of  the  1980 
Amendments  added  sections  225(b)  and 
1631(a)(6)  of  the  Act  to  provide  that  the 
payment  of  benefits  based  on  disability 
shall  not  be  terminated  or  suspended 
because  the  physical  or  mental 
impairment,  on  which  the  individual's 
entitlement  or  eligibility  is  based,  has  or 
may  have  ceased,  if; 

•  The  individual  is  participating  in 
an  approved  vocational  rehabilitation 
program  under  a  State  plan  approved 
under  title  I  of  the  Rehabilitation  Act  of 
1973, and 

•  The  Commissioner  of  Social 
Security  determines  that  completion  of 
the  program,  or  its  continuation  for  a 
specified  period  of  time,  will  increase 
the  likelihood  that  the  individual  may 
be  permanently  removed  from  the 
disability  benefit  rolls. 

The  purpose  of  these  benefit 
continuation  provisions  is  to  encourage 
individuals  to  continue  participating  in 
the  approved  vocational  rehabilitation 
program  in  which  they  are  engaged  at 
the  time  their  disability  ceases  in  "those 
exceptional  cases  where  the 
administration  is  able  to  determine  that 
continuation  in  a  vocational 
rehabilitation  program  will  increase  the 
likelihood  of  the  individual's  being 
permanently  removed  from  the 
disability  rolls."  Report  of  the  Senate 
Committee  on  Finance  on  the  1980 
Amendments,  S.  Rep.  No.  408,  96th 
Cong..  1st  Sess.  50(1979). 

Our  regulations  implementing  the 
provisions  of  the  Act  added  by  section 
301  of  the  1980  Amendments  provide    - 
that  we  may  continue  an  individual's 
benefits  (and,  when  the  individual 
receives  benefits  as  a  disabled  worker, 
the  benefits  of  his  or  her  dependents) 
after  the  individual's  impairment  is  no 
longer  disabling  if; 

•  The  individual's  disability  did  not 
end  before  December  1980,  the  effective 
date  of  the  provisions  of  the  Act  added 
by  section  301  of  the  1980 
Amendments; 

•  The  individual  is  participating  in 
an  appropriate  program  of  vocational 
rehabilitation,  that  is,  one  that  has  been 
approved  under  a  State  plan  approved 
under  title  I  of  the  Rehabilitation  Act  of 
1973  and  which  meets  the  requirements 
outlined  in  34  CFR  part  361  for  a 
rehabilitation  program; 

•  The  individual  began  the  program 
before  his  or  her  disability  ended;  and 

•  We  have  determined  that  the 
individual's  completion  of  the  program, 
or  his  or  her  continuation  in  the 
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program  for  a  specified  period  of  time, 
will  significantly  increase  the  likelihood 
that  the  individual  will  not  have  to 
return  to  the  disability  benefit  rolls. 
Our  regulations  provide  that  these 
continued  benefits  generally  will  be 
stopped  with  the  month  the  individual 
completes  the  program,  stops 
participating  in  the  program  for  any 
reason,  or  we  determine  that  the 
individual's  continuing  participation  in 
the  program  will  no  longer  significantly 
increase  the  likelihood  that  the 
individual  will  be  permanently  removed 
from  the  disability  benefit  rolls. 

The  Omnibus  Budget  Reconciliation  Act 
of  1987 

Section  9112  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA 
1987),  Pub.  L.  100-203.  amended 
section  1631(a)(6)  of  the  Act  to  extend 
eligibility  for  continued  benefits  under 
that  section  to  individuals  who  receive 
SSI  benefits  based  on  blindness  and 
whose  blindness  ends  while  they  are 
participating  in  an  approved  State 
vocational  rehabilitation  program.  This 
amendment  was  effective  April  1,  1988. 
We  implemented  this  amendment 
through  the  issuance  of  operating 
instructions  reflecting  the  extension  of 
eligibility  for  continued  benefits  under 
section  1631(a)(6)  of  the  Act  to 
individuals  receiving  SSI  blindness 
benefits.  In  addition,  when  we  added 
§§416.2201(b)  and  416.2212  to  our 
regulations  governing  payments  under 
the  vocational  rehabilitation  cost 
reimbursement  program,  we  included 
rules  in  §§  416.2201(b)  and  416.2212  to 
reflect  the  expanded  scope  of  the  benefit 
continuation  provision  under  section 
1631(a)(6)  of  the  Act  resulting  from  the 
amendment  made  by  section  9112  of 
OBRA  1987. 

The  Omnibus  Budget  Reconciliation  Act 
of  1990 

Section  5113  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA 
1990),  Pub.  L.  101-508,  amended 
sections  225(b)  and  1631(a)(6)  of  the  Act 
to  permit  the  continuation  of  benefit 
payments  on  account  of  an  individual's 
participation  in  a  non-State  vocational 
rehabilitation  program.  Section  5113 
amended  sections  225(b)  and  1631(a)(6) 
of  the  Act  to  allow  the  continuation  of 
payment  of  Social  Security  disability 
benefits  or  SSI  disability  or  blindness 
benefits  to  an  individual  whose 
disability  or  blindness  ends  while  he  or 
she  is  participating  in  a  program  of 
vocational  rehabilitation  services 
approved  by  us.  These  amendments 
extended  to  Social  Security  disability 
beneficiaries  and  SSI  disability  or 
blindness  beneficiaries  who  medically 


recover  while  participating  in  an 
approved  non-State  vocational 
rehabilitation  program  the  same  benefit 
continuation  rights  applicable  to 
individuals  participating  in  an  approved 
State  vocational  rehabilitation  program. 
The  amendments  made  by  section  5113 
of  OBRA  1990  were  effective  for  benefits 
payable  for  months  beginning  on  or  after 
November  1,  1991,  and  applied  to 
individuals  whose  disability  or 
blindness  ended  on  or  after  that  date. 
We  implemented  these  amendments 
through  the  issuance  of  operating 
instructions  reflecting  the  extension  of 
eligibility  for  continued  benefits  under 
sections  225(b)  and  1631(a)(6)  of  the  Act 
to  individuals  who  medically  recover 
while  participating  in  an  approved  non- 
State  vocational  rehabilitation  program. 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
Pub.  L.  104-193,  amended  section 
1614(a)(3)  of  the  Act  to  require 
redeterminations  of  the  eligibility  for 
SSI  benefits  based  on  disability  of 
individuals  who  attain  age  18  [i.e..  age- 
18  redeterminations).  The  law  requires 
us  to  redetermine  the  eligibility  of 
individuals  who  attain  age  18  and  who 
were  eligible  for  SSI  benefits  for 
children  based  on  disability  for  the 
month  before -the  month  in  which  they 
attained  age  18.  In  these  disability 
redeterminations,  the  law  requires  us  to 
use  the  rules  for  determining  initial 
eligibility  for  adults  (individuals  age  18 
or  older)  filing  new  applications  for 
benefits.  The  medical  improvement 
review  standard  used  in  continuing 
disability  reviews  does  not  apply  to 
these  redeterminations. 

In  §  416.987(b)  of  our  regulations,  we 
explain  the  rules  for  adult  applicants 
that  we  use  in  redetermining  the 
eligibility  of  an  individual  who  has 
attained  age  18.  If  we  find  that  the 
individual  is  not  disabled,  we  will  find 
that  his  or  her  disability  has  ended  as 
explained  in  §  416.987(e).  For  an 
individual  whose  disability  has  ended 
as  a  result  of  a  redetermination  using 
the  rules  described  in  §  416.987(b),  and 
who  is  participating  in  a  program  of 
vocational  rehabilitation  ser\'ices  when 
disability  ends,  our  operating  guides 
provide  that  we  will  consider  the 
individual  for  eligibility  for  continued 
benefits  under  section  i631(a)(6)  of  the 
Act.  For  benefits  to  continue,  the 
individual  must  be  participating  in  an 
approved  program  of  vocational 
rehabilitation  services.  In  addition,  the 
completion  or  continuation  of  the 
program  must  satisfy  the  test  of 
increasing  the  likelihood  of  the 


individual's  permanent  removal  from 
the  benefit  rolls.  Also,  the  individual 
must  meet  all  of  the  other  requirements 
of  SSI  eligibility. 

The  Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1 999 

On  December  17,  1999.  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999,  Pub.  L.  106- 
170,  became  law.  Section  101(a)  of  this 
law  added  a  new  section  1148  of  the  Act 
to  establish  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  (Ticket  to  Work  ^ 
program).  The  purpose  of  the  Ticket  to 
Work  program  is  to  expand  the  universe 
of  service  providers  available  to 
beneficiaries  with  disabilities  who  are 
seeking  employment  services, 
vocational  rehabilitation  services,  or 
other  support  services  to  assist  them  in 
obtaining,  regaining,  and  maintaining 
self-supporting  employment. 

Under  the  Ticket  to  Work  program, 
the  Commissioner  of  Social  Security 
may  issue  a  ticket  ta  Social  Security 
disability  beneficiaries  and  disabled  or 
blind  SSI  beneficiaries  for  participation 
in  the  program.  Each  beneficiary  has  the 
option  of  using  his  or  her  ticket  to 
obtain  ser\'ices  from  a  provider  known 
as  an  employment  network  or  from  a 
State  vocational  rehabilitation  agency. 
The  beneficiar>'  will  choose  the 
employment  network  or  State  vocational 
rehabilitation  agency,  and  the 
employment  network  or  State  vocational 
rehabilitation  agency  will  provide 
services.  Employment  networks  will 
also  be  able  to  choose  whom  they  serve. 

We  published  final  regulations 
implementing  the  Ticket  to  Work 
program  in  the  Federal  Register  on 
December  28,  2001  (66  FR  67370).  The 
final  regulations  were  effective  Januar>- 
28,  2002.  Under  the  provisions  of  these 
final  regulations,  service  providers  that 
provide  vocational  rehabilitation 
services,  employment  services,  or  other 
support  ser\'ices  can  qualif\'  as 
employment  networks  and  serve 
beneficiaries  under  the  Ticket  to  Work 
program.  The  expansion  of  options 
available  to  beneficiaries  to  obtain  these 
services  are  intended  to  enhance  the 
choices  of  beneficiaries  in  getting  the 
services  they  need  to  obtain,  regain  and/ 
or  maintain  emplovment. 

Section  101(b)  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
of  1999  amended  sections  225(b)(1)  and 
1631(a)(6)(A)  of  the  Act  by  deleting  "a 
program  of  vocational  rehabilitation 
services"  and  inserting  in  its  place  "a 
program  consisting  of  the  Ticket  to 
Work  and  Self-Sufficiency  Program 
under  section  1148  or  another  program 
of  vocational  rehabilitation  services, 
employment  services,  or  other  support 
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special  expertise  concerning  the  child. 
For  each  student  with  a  disability 
beginning  at  age  16  (or  younger  if 
determined  appropriate  by  the  IE? 
team),  the  IE?  must  include  a  statement 
of  needed  transition  services  for  the 
student  that  promotes  movement  from 
school  to  post-school  activities 
including  postsecondary  education, 
vocational  training,  integrated 
employment  (including  supported 
employment),  continuing  and  adult 
education,  adult  services,  independent 
living,  or  community  participation. 
Based  on  the  individual  student's  needs 
transition  services  might  include 
postsecondary  education,  vocational 
training,  integrated  employment 
(including  supported  employment), 
continuing  and  adult  education,  adult 
services,  independent  living,  or 
community  participation.  Each 
student's  lEP  must  be  reviewed 
periodically,  but  not  less  than  annually, 
to  determine  whether  the  annual  goals 
for  the  child  are  being  achieved;  and 
must  be  revised,  as  appropriate,  to: 
address  any  lack  of  expected  progress 
toward  the  annual  goals  and  in  the 
general  curriculum:  the  results  of  any 
reevaluation;  information  about  the 
child  provided  to,  or  by,  the  parents;  the 
child's  anticipated  needs:  or  other 
matters. 

Other  Background 

The  National  Longitudinal  Transition 
Study 

The  National  Longitudinal  Transition 
Study  (NLTS)  was  mandated  by  the  U.S. 
Congress  in  1983,  and  describes  the 
experiences  and  outcomes  of  youth  with 
disabilities  nationally  during  secondary 
school  and  early  adulthood.  It  was 
conducted  from  1987  through  1993  by 
SRI  International  under  contract  number 
300-87-0054  with  the  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Education.  (The  electronic  file  of  this 
document  is  available  at  bttp:// 
wvnv.sri.com/pohcy/cehs/pubhcations/ 
dispub/nlts/nltssum.html.j 

The  NLTS  provides  evidence  of  the 
importance  of  supporting  students  with 
disabilities  to  stay  in  school.  The  study 
showed  that: 

•  Students  with  disabilities  who  stay 
in  school  have  better  post-school 
outcomes  than  their  peers  who  dropped 
out  of  school. 

•  Students  with  disabilities  who 
stayed  in  school  were  more  likely  to 
enroll  in  postsecondary  vocational  or 
academic  programs. 

•  There  was  a  consistently  positive 
relationship  between  staying  in  school 
and  employment  success. 


In  addition,  the  NLTS  documented 
the  importance  of  vocational  education 
and  work  experience  programs  in 
school: 

•  Students  with  disabilities  who  took 
occupationally-oriented  vocational 
education  were  significantly  less  likely 
to  drop  out  of  school  than  students  who 
did  not. 

•  Students  with  disabilities  who 
participated  in  work  experience 
programs  missed  significantly  less 
school  and  were  less  likely  to  fail  a 
course  or  drop  out  of  high  school. 

•  For  the  majority  of  students  with 
disabilities  (those  with  learning,  speech 
or  emotional  disabilities  or  mild  mental 
retardation)  vocational  education  in 
high  school  was  related  to  a  higher 
probability  of  finding  competitive  jobs 
and  higher  earnings. 

•  For  students  with  orthopedic  or 
health  impairments,  participation  in 
high  school  work  experience  programs 
translated  into  a  higher  likelihood  of 
employment  and  higher  earnings  after 
high  school. 

The  NLTS  also  documented  that  the 
post-school  paths  of  youths  with 
disabilities  reflected  their  transition 
goals.  Twelfth-graders  who  had  a 
transition  goal  related  to  competitive 
employment  or  to  postsecondary 
education  were  more  likely  to  find  jobs 
or  go  on  to  postsecondary  schools  than 
students  who  did  not. 

The  NLTS  suggests  that  any  efforts 
that  encourage  students  with  disabilities 
to  stay  in  school  and  complete  their 
educational  and  vocational  training  are 
important  to  improving  post-school 
outcomes  for  students  with  disabilities. 
It  indicates  that  students  with    ' 
disabilities  drop  out  of  school  at  a 
higher  rate  than  students  in  the  general 
population  (38  percent  vs.  25  percent). 

The  New  Freedom  Initiative 

On  February  1,  2001,  President 
George  \V.  Bush  announced  his  New 
Freedom  Initiative  to  promote  the  full 
participation  of  people  with  disabilities 
in  all  areas  of  society  by  increasing 
access  to  assistive  and  universally 
designed  technologies,  expanding 
educational  and  employment 
opportunities,  and  promoting  full  access 
to  community  life.  Because  a  solid 
education  is  critical  to  ensuring  that 
children  with  disabilities  have  an  equal 
chance  to  succeed,  the  New  Freedom 
Initiative  includes  goals  of  expanding 
access  to  quality  education  for  youth 
with  disabilities,  ensuring  that  they 
receive  support  to  transition  fi-om 
school  to  employment,  and  improving 
the  high  school  graduation  rates  of 
students  with  disabilities.  These 
proposed  rules  fully  support  the 
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education  and  employment  goals 
embodied  in  the  New  Freedom 
Initiative. 

Explanation  of  Proposed  Changes 

The  proposed  rules  would  update  our 
regulations  to  reflect  amendments  to 
sections  225(b)  and  1631(a)(6)  of  the 
Act.  They  also  would  make  certain  other 
changes  to  our  regulations  regarding 
eligibility  for  continued  benefit 
payments  under  these  sections  of  the 
Act. 

Extension  of  Eligibility  for  Continued 
Benefit  Payments  to  Individuals  Who 
Receive  SSI  Benefits  Based  on  Blindness 

We  propose  to  revise  §§  416.1321(d), 
416.1331(a)  and  (b),  416.1338(a)  and  (b), 
and  416.1402(j)  to  reflect  the  OBRA 
1987  amendment  which  extended  the 
scope  of  section  1631(a)(6)  of  the  Act  to 
cover  individuals  receiving  SSI  benefits 
based  on  blindness.  We  propose  to 
revise  these  sections  to  indicate  that  an 
individual  whose  eligibility  for  SSI 
benefits  is  based  on  blindness  and 
whose  blindness  ends  due  to  medical 
recovery  while  he  or  she  is  participating 
in  a  program  of  vocational  rehabilitation 
services,  employment  services,  or  other 
support  services  may  be  eligible  for 
continued  benefits  under  section 
1631(a)(6)  of  the  Act.  We  also  are 
reflecting  this  expanded  scope  of  the 
statute  in  proposed  new  §  416.1338(e), 
which  we  discuss  later  in  this  preamble. 

Individuals  Whose  Disability  Is 
Determined  To  Have  Ended  as  a  Result 
of  an  Age-18  Redetermination  of  SSI 
Eligibility 

We  propose  to  revise  the  introductory' 
text  of  §  416.1338(a)  to  indicate  that 
children  who  receive  SSI  benefits  based 
on  disability  and  whose  disability  is 
determined  to  have  ended  under  the 
rules  in  §416. 987(b)  and  (e)(1)  in  an 
age-18  redetermination  may  have  their 
benefit  payments  continued  under 
section  1631(a)(6)  of  the  Act  if  the 
individual  meets  all  other  requirements 
for  continued  benefits. 

Students  Participating  in  an 
Individualized  Education  Program 

As  noted  above,  the  NLTS 
documented  the  importance  of 
vocational  education  and  work 
experience  programs  in  school.  An  lEP 
that  addresses  needed  transition 
services  is  developed,  reviewed  and,  if 
appropriate,  revised  on  a  regular  basis 
by  the  lEP  team  for  a  student  with  a 
disability  beginning  at  age  16  (or 
younger,  if  determined  appropriate  by 
the  lEP  team).  Therefore,  we  are 
proposing  rules  to  ptovide  that  we  will 
consider  a  student's  completion  of  or 


continuation  in  such  a  program  to  be 
analogous  to  the  individualized 
determination  that  completion  of  or 
continuation  in  other  approved 
programs  of  vocational  rehabilitation 
services  will  improve  an  individual's 
level  of  education,  work  experience,  or 
skills  so- that  he  or  she  would  be  more 
likely  to  be  able  to  do  other  work  that 
exists  in  the  national  economy,  despite 
a  possible  future  reduction  in  his  or  her 
residual  functional  capacity.  On  this 
basis,  under  the  rules  we  are  proposing 
to  add  as  §§404.328  and  416.1338(e). 
we  will  determine  that  participation  in 
such  a  program  will  increase  the 
likelihood  that  an  individual  who  is 
engaged  in  such  a  program  at  the  time 
his  or  her  disability  ceases  will  not  have 
to  return  to  the  disability  rolls. 

The  NLTS  also  demonstrated  that 
there  was  a  consistently  positive 
relationship  between  staying  in  school 
and  employment  success,  and  suggested 
that  any  efforts  that  encourage  students 
with  disabilities  to  stay  in  school  and 
complete  their  educational  and 
vocational  training  are  important  to 
improving  post-school  outcomes  for 
students  with  disabilities.  We.  therefore, 
propose  to  amend  our  rules  to 
encourage  young  people  with 
disabilities  to  stay  in  school  and 
complete  their  educational  and 
vocational  training,  and  to  encourage 
the  families  of  students  with  disabilities 
to  support  them  in  preparing  for 
employment  and  self-sufficiency.  This 
is  consistent  with  the  goals  of  the 
President's  New  Freedom  Initiative  to 
expand  access  to  quality  education  for 
youth  with  disabilities,  ensure  that  they 
receive  support  to  transition  from 
school  to  employment,  and  improve  the 
high  school  graduation  rates  of  students 
with  disabilities.  Specifically,  we  are 
proposing  that,  if  a  student  age  18 
through  21  is  receiving  ser\'ices  under 
an  lEP,  and  if  the  student's  disability 
ceases  as  a  result  of  a  continuing 
disability  review  or  a  redetermination  of 
his  or  her  eligibility  at  age  18  under  the 
rules  for  determining  initial  eligibility 
as  adults  (i.e.,  age  18  redeterminations), 
we  will  consider  that  the  student's 
completion  of  or  continuation  in  the  lEP 
will  increase  the  likelihood  that  he  or 
she  will  not  have  to  return  to  the 
disability  or  blindness  benefit  rolls. 

We  are  proposing  benefit  continuation 
on  this  basis  for  students  beginning  at 
age  18.  who  are  receiving  services  under 
lEPs  when  their  disabilities  cease  as  a 
result  of  continuing  disability  reviews 
or  age-18  redeterminations,  in  order  to 
encourage  young  people  with 
disabilities  to  stay  in  school  and 
complete  their  educational  and 
vocational  training,  and  to  encourage    . 


their  families  to  support  them  in 
preparing  for  employment  and  self- 
sufficiency,  regardless  of  the  possible 
outcome  of  continuing  disability 
reviews  or  age  18  redeterminations.  We 
are  proposing  benefit  continuation  on 
this  basis  for  students  with  disabilities 
through  age  21.  since  each  State  can 
receive  a  grant  of  assistance  under  IDEA 
for  serving  a  child  with  a  disability 
through  age  21. 

Individuals  Participating  in  the  Ticket 
to  Work  Program  or  Another  Program  of 
Vocational  Rehabilitation  Services, 
Employment  Services,  or  Other  Support 
Services  Approved  by  Us 

We  propose  to  revise  and  update  our 
regulations  regarding  the  type  of 
program  in  which  an  individual  must  be 
participating  in  order  to  qualify  for 
continued  benefits.  Our  existing 
regulations,  which  are  based  on  the 
original  provisions  of  sections  225(b) 
and  1631(a)(6)  of  the  Act.  indicate  that 
an  individual  whose  impairment  is  no 
longer  disabling  may  be  considered  for 
eligibility  for  continued  benefits  if  he  or 
she  is  participating  in  a  vocational 
rehabilitation  program  provided  by  a 
State  vocational  rehabilitation  agency. 
The  amendments  to  sections  225(b)(i) 
and  1631(a)(6)(A)  of  the  Act,  made  by 
OBRA  1990.  extended  consideration  for 
continued  benefits  under  sections 
225(b)  and  1631(a)(6)  of  the  Act  to 
individuals  in  approved  non-State 
vocational  rehabilitation  programs. 

We  implemented  the  amendments 
made  by  OBRA  1990  by  publishing 
operating  instructions  in  1992.  These 
instructions  identified  an  approved  non- 
State  vocational  rehabilitation  program 
as  any  non-State  vocational 
rehabilitation  service  provider  who 
meets  one  of  the  following  criteria: 

•  Is  licensed,  certified,  accredited,  or 
registered,  as  appropriate,  to  provide 
vocational  rehabilitation  services  in  the 
State  in  which  it  provides  sen'ices;  or 

•  Is  an  agency  of  the  Federal 
government  (e.g..  the  Department  of 
Veterans  Affairs):  or 

•  Is  a  provider  approved  to  provide 
services  under  a  Social  Security 
Administration  research  or 
demonstration  project. 

The  amendments  to  sections  225(b)(1) 
and  1631(a)(6)(A)  of  the  Act.  made  by 
section  101(b)  of  Pub.  L.  106-170. 
further  expanded  the  type  of  program  in 
which  an  individual  must  be 
participating  to  qualif\'  for  continued 
benefits.  These  sections  of  the  Act  now 
provide  that  an  individual  may  be 
considered  for  eligibility  for  continued 
benefits  if  she  or  he  is  participating  in 
a  program  consisting  of  the  Ticket  to 
Work  program  or  another  program  of 
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sections  of  the  regulations  which  state 
the  basic  requirement  that  the 
individual  must  be  participating  in  an 
appropriate  program. 

Definition  of  "Participating"  in  the 
Program 

We  propose  to  amend  our  regulations 
to  add  new  §§  404.327(b)  and 
416.1338(d)  to  explain  when  an 
individual  will  be  considered  to  be 
"participating"  in  the  program.  Sections 
225(b)  and  1631(a)(6)  of  the  Act  and  our 
existing  regulations  do  not  define  the 
term  "participating." 

Our  existing  operating  instructions 
(published  in  1986)  use  the  term 
"actively  involved"  in  a  vocational 
rehabilitation  program  and  define  active 
participation  in  a  State  vocational 
rehabilitation  program  as  placement  in 
one  of  four  State  vocational 
rehabilitation  agency  status  codes: 
vocational  rehabilitation  plan  developed 
and  approved;  counseling  and  guidance; 
physical  restoration;  and  training, 
including  vocational  and  college 
training.  Any  other  State  vocational 
rehabilitation  agency  status  codes  are 
not  considered  active  participation  for 
purposes  of  continued  benefit 
payments.  Other  providers  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services  do 
noi  use  these  codes  and  several  State   ' 
vocational  rehabilitation  agencies  no 
longer  use  them. 

Our  operating  instructions  on 
demonstrating  participation  in  a  non- 
State  vocational  rehabilitation  program 
require  that  we  obtain  information 
regarding  the  individual's  status,  such 
as  whether  the  individual  is  actively 
receiving  services  such  as  counseling 
and  guidance,  physical  restoration,  or 
academic,  business,  vocational,  or  other 
training.  We  use  this  information  to 
determine  on  a  case-by-case  basis 
whether  the  individual's  status  is 
equivalent  to  the  State  vocational 
rehabilitation  status  codes  used  to 
determine  participation. 

In  proposed  new  §§  404.327(b)  and 
416.1338(d).  we  explain  the  criteria  we 
will  use  to  deteri»ine  whether  an 
individual  is  "participating"  in  the 
program  for  purposes  of  continued 
benefit  payments.  We  explain  that  for  a 
program  which  is  carried  out  under  an 
individual  work  plan  with  an 
employment  network,  an  individualized 
plan  for  employment  with  a  State 
vocational  rehabilitation  agency,  or  a 
similar,  individualized,  written 
employment  plan  with  another  provider 
of  services  approved  by  us,  we  will 
consider  the  individual  to  be 
participating  in  the  program  if  the 
individual  is  engaging  in  the  activities 


outlined  in  his  or  her  plan.  If  the 
individual  is  age  18  through  21  and 
receiving  services  under  an  IE? 
developed  under  policies  and 
procedures  approved  by  the  Secretary  of 
Education  for  assistance  to  States  for  the 
education  of  children  with  disabilities 
under  the  Individuals  with  Disabilities 
Education  Act,  we  will  consider  the 
individual  to  be  participating  in  the 
program  if  he  or  she  is  taking  part  in  the 
activities  or  services  outlined  in  his  or 
her  lEP.  To  meet  our  requirements  for 
participation,  the  individual  must  be 
taking  part  in  the  activities  outlined  in 
his  or  her  plan  or  program. 

Determining  Increased  Likelihood  of 
Permanent  Removal  From  the  Disability 
Benefit  Rolls 

We  propose  to  amend  our  regulations 
to  add  new  §§  404.328  and  416.1338(e) 
to  explain  how  we  will  determine 
whether  an  individual's  completion  of 
or  continuation  in  an  appropriate 
program  of  vocational  rehabilitation 
services,  employment  services,  or  other 
support  services  will  increase  the 
likelihood  that  the  individual  will  not 
have  to  return  to  the  disability  benefit 
rolls.  Sections  225(b)  and  1631(a)(6)  of 
the  Act  provide  for  continued  benefits 
to  persons  who  are  no  longer  disabled 
due  to  medical  recovery  and  who  are 
participating  in  an  appropriate  program 
only  if  SSA  can  determine  that 
completion  or  continuation  of  the 
program  "will  increase  the  likelihood" 
that  the  individual  will  remain 
permanently  off  the  disability  benefit 
rolls.  As  the  individual  is  not  disabled 
and,  by  definition,  is  able  to  engage  in 
substantial  gainful  activity  without  the 
need  for  the  program,  there  is  already  a 
"likelihood"  that  the  individual  will 
stay  off  the  disability  benefit  rolls. 
Benefits  may  be  continued  to  the 
individual  only  if  completion  or 
continuation  of  the  program  will  * 

"increase"  this  likelihood.  For  this 
reason,  proposed  new  §§404.328  and 
416.1338(e)  will  require,  that,  in  order 
that  we  will  make  a  determination  that 
a  program  will  increase  the  likelihood 
that  an  individual  will  not  have  to 
return  to  the  disability  benefit  rolls,  we 
must  determine  that  completion  of  or 
participation  in  the  program  will 
provide  the  individual  with: 

•  An  improvement  in  the  individual's 
work  experience  so  that  he  or  she  would 
be  more  likely  to  be  able  to  do  past 
relevant  work,  despite  a  possible  future 
reduction  in  his  or  her  residu&l 
functional  capacity;  or 

•  An  improvement  in  any  of  the 
vocational  factors  of  education,  work 
experience,  or  skills  so  that  he  or  she 
would  be  more  likely  to  be  able  to  do 
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other  work  that  exists  in  the  national 
economy,  despite  a  possible  future 
reduction  in  his  or  her  residual 
functional  capacity. 

We  are  also  proposing  a  rule  in 
§§404.328  and  416.1338(e)  for  students 
age  18  through  21  who  are  participating 
in  an  individualized  education  program 
developed  under  policies  and 
procedures  approved  by  the  Secretary  of 
Education  for  assistance  to  States  for  the 
education  of  children  with  disabilities 
under  the  Individuals  with  Disabilities 
Education  Act,  as  amended  (20  U.S.C. 
§  1400  et  seq.}.  Under  the  proposed  rule, 
we  will  find  that  these  students' 
completion  of  or  continuation  in  the 
program  will  increase  the  likelihood 
that  they  will  not  have  to  return  to  the 
disability  or  blindness  benefit  rolls. 

As  a  result  of  our  proposed  revisions 
regarding  how  we  will  make  a 
likelihood  determination,  we  propose  to 
eliminate  the  examples  provided  in 
§§404.316(c)(l)(iv)  and  416.1338(a)(4) 
regarding  making  a  "likelihood" 
decision  because  these  examples  do  not 
directly  illustrate  the  rules  we  are 
proposing.  Additionally,  in 
§§  404.316(c),  404.337(c),  404.352(d). 
404.902(s),  404.1586(g),  404.1596(c), 
404.1597(a),  416.1321(d),  416.1331(b), 
416.1338(a),  and  416.1402(j),  we  are 
proposing  to  remove  the  modifier 
"significantly"  from  the  phrase 
"significantly  increase  the  likelihood" 
in  the  existing  provisions  to  make  the 
regulations  conform  more  closely  to  the 
language  of  sections  225(b)(2)  and 
1631(a)(6)(B)  of  the  Act. 

Summary  of  Proposed  Revisions  to  the 
Regulations  on  Continuation  of  Social 
Security  Disability  and  SSI  Disability  or 
Blindness  Benefits 

We  propose  to  revise  §§  404.316(c)(1), 
404.337(c)(1),  404.352(d)(1), 
404.1586(g)(1).  404.1596(c)(4), 
416.1321(d)  and  416.1338(a)  to  indicate 
that  an  individual's  benefits  may  be 
continued  after  his  or  her  impairment  is 
no  longer  disabling  (or,  for  SSI 
blindness  benefits,  after  his  or  her 
blindness  ends  due  to  medical  recovery) 

if: 

•  The  individual  is  participating  in 
an  appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services,  as 
described  in  proposed  new  § 404.327(a) 
and  (b)  or  in  proposed  new 

§  416.1338(c)  and  (d); 

•  The  individual  began  participating 
in  the  program  before  the  date  his  or  her 
disability  or  blindness  ended;  and 

•  We  have  determined  under 
proposed  new  §  404.328  or  proposed 
new  §  416.1338(e)  that  the  individual's 
completion  of  the  program,  or 


continuation  in  the  program  for  a 
specified  period  of  time,  will  increase 
the  likelihood  that  the  individual  will 
not  have  to  return  to  the  disability  or 
blindness  benefit  rolls. 

In  the  proposed  revision  of 
§  416.1338(a).  we  also  explain  that  an 
individual  whose  disability  is 
determined  to  have  ended  as  a  result  of 
an  age-18  redetermination  may  continue 
to  receive  SSI  benefits  if  the 
requirements  described  above  are  met. 

We  propose  to  revise  §§  404.316(c)(2), 
404.337(c)(2),  404.352(d)(2), 
404.1586(g)(2)  and  416.1338(b)  to 
indicate  that  we  will  stop  an 
individual's  benefits  with  the  earliest  of 
these  months: 

•  The  month  in  which  the  individual 
completes  the  program; 

•  the  month  in  which  the  individual 
stops  participating  in  the  program  for 
any  reason;  or 

•  The  month  in  which  we  determine 
under  proposed  new  §404.328  or 
proposed  new  §  416.1338(e)  that 
continued  participation  will  no  longer 
increase  the  likelihood  that  the 
individual  will  not  have  to  return  to  the 
disability  or  blindness  benefit  rolls. 

We  propose  to  revise  the  Exception  in 
§§ 404.316(c)(2).  404.337(c)(2), 
404.352(d)(2),  and  404.1586(g)(2)  by 
inserting  the  phrase  "provided  you  meet 
all  other  requirements  for  entitlement  to 
and  payment  of  benefits  through  such 
month"  following  the  word  "ends."  We 
propose  to  add  new  §§404.327,  404.328 
and  416.1338(c),  (d)  and  (e)  to  our 
regulations.  In  proposed  new 
§§  404.327(a)  and  416.1338(c),  we 
explain  what  we  mean  by  "an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services."  In 
proposed  new  §§  404.327(b)  and 
416.1338(d),  we  explain  when  we  will 
consider  an  individual  to  be 
"participating"  in  the  program. 

We  propose  to  add  new  §§404.328 
and  416.1338(e)  to  explain  when  we 
will  find  that  an  individual's 
completion  of  or  continuation  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services  will 
increase  the  likelihood  that  the 
individual  will  not  have  to  return  to  the 
disability  or  blindness  benefit  rolls. 

We  propose  to  revise  §  404.902(s)  by 
removing  reference  to  "an  appropriate 
vocational  rehabilitation  program"  and 
inserting  in  its  place  "an  appropriate 
program  of  vocational  rehabilitation 
services,  employment  services,  or  other 
support  services."  We  propose  to  make 
this  same  change  in  the  heading  of 
§  404.1586(g). 


We  propose  to  revise  §  404.1597(a)  to 
eliminate  the  references  to  November 
1980  and  December  1980,  to  remove 
reference  to  "an  appropriate  vocational 
rehabilitation  program  "  and  inserting  in 
its  place  "an  appropriate  program  of 
vocational  rehabilitation  services, 
employment  ser\'ices,  or  other  support 
services,"  and  to  indicate  that  the 
individual  must  have  started 
participating  in  the  program  before  the 
date  his  or  her  disability  ended. 

We  propose  to  revise  §  416.1331(a) 
and  (b).  We  propose  to  combine  the 
discussion  of  the  rules  in  the  first  and 
third  sentences  of  §4 16. 133 1(a)  into  a 
single  sentence  to  indicate  that  the  last 
month  for  which  we  can  pay  SSI 
benefits  based  on  disability  or  blindness 
is  the  second  month  after  the  month  in 
which  the  individual's  disabilltv'  or 
blindness  ends.  We  explain  that 
§  416.1338  provides  an  exception  to  this 
rule  for  certain  individuals  who  are 
participating  in  an  appropriate  program 
of  vocational  rehabilitation  services, 
employment  serx'ices,  or  other  support 
services.  We  also  are  proposing  to  add 
to  §416.1 331  (a)  appropriate  cross- 
references  to  the  sections  of  the  SSI 
regulations  which  explain  when 
disability  xjr  blindness  ends.  In  addition, 
we  propose  to  remove  from 
§416.1 331  (a)  the  cross-reference  to 
§416.261  which  discusses  special  SSI 
benefits  for  working  individuals  who 
have  a  disabling  impairment.  We 
believe  that  inclusion  of  this  cross- 
reference  in  §416.1331  is  inappropriate 
since  §416.1331  is  concerned  with  the 
termination  of  SSI  benefits  in  cases 
when  an  individual's  disability  or 
blindness  has  ended. 

We  propose  to  revise  §  416.1331(b)  by 
removing  reference  to  "an  appropriate 
vocational  rehabilitation  program"  and 
inserting  in  its  place  "an  appropriate 
program  of  vocational  rehabilitation 
services,  employment  services,  or  other 
support  services."  In  addition,  we 
propose  to  revise  §  416.1331(b)  by 
inserting  the  term  "or  blind"  following 
the  term  "disabled"  and  inserting  the 
term  "or  blindness"  following  the  term 
"disability." 

In  addition  to  the  other  revisions  to 
§  416.1338,  discussed  previously,  we 
propose  to  revise  the  section  heading  to 
read:  "If  you  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services." 

We  propose  to  revise  §  416.1402(j)  by 
removing  "an  appropriate  vocational 
rehabilitation  program"  and  inserting  in 
its  place  "an  appropriate  program  of 
vocational  rehabilitation  services, 
employment  services,  or  other  support 
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and  (b).  and  416.1338.  We  have  been 
collecting  the  information  using  form 
SSA-4290.  Vocational  Rehabilitation 
"301"  Program  Development,  under 
Office  of  Management  and  Budget 
(OMB)  Number  0960-0282,  which 
expires  on  March  31,  2006.  However, 
the  changed  reporting  requirements 
described  in  the  sections  listed  above 
will  require  revision  of  this  form. 
Therefore,  an  information  collection 
request  will  be  submitted  to  OMB  for 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  We  estimate  that 
it  will  take  15  minutes  for 
approximately  9,000  respondents  to 
provide  the  information  for  an  estimated 
annual  burden  of  2,250  hours. 

We  are  soliciting  comments  on  the 
burden  estimate;  the  need  for  the 
information;  its  practical  utility:  ways  to 
enhance  its  quality,  utility,  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  submitted  to  OMB 
and  the  Social  Security  Administration 
at  the  following  fax  numbers  and/or 
address: 

Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  SSA.  Fax  Number: 
202-395-6974. 

Social  Security  Administration.  Attn: 
SSA  Reports  Clearance  Officer,  1338 
Annex  Building.  6401  Security 
Boulevard.  Baltimore,  MD  21235- 
6401.  Fax  Number:  410-965-6400. 

Comments  can  be  received  from 
between  30  and  60  days  after 
publication  of  this  notice  and  will  be 
most  useful  if  received  by  SSA  within 
30  days  of  publication.  You  can  obtain 
a  copy  of  the  collection  instrument  by 
calling  the  SSA  Reports  Clearance 
Officer  at  410-965-0454. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .Nos.  96.001.  .Social  Seciirilv- 
DLsahilily  Insurani:e:  96.002.  Social  Security- 
Retirement  Insurance:  90.004.  Social 
Security-Survivors  Insurance;  96.006. 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-age.  Survivors  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements.  Social  Security, 
Vocational  rehabilitation. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 


requirements.  Supplemental  Security 
Income  (SSI),  Vocational  rehabilitation. 

Dated:  )uly  23.  2003. 
|o  Anne  B.  Barnhart, 
Commissioner  of  Social  Securitv. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  parts 
404  and  416  of  chapter  III  of  title  20  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  D— [Amended] 

1.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203(a)  and  (b),  205(a). 
216,  223.  225,  228(a)-(e).  and  702(a)(5)  of  the 
Social  Security  .-Vcl  (42  U.S.C.  402.  403(a) 
and  (b).  405(a).  416,  423.  425,  428(a)-(e).  and 
902(a)(5)). 

2.  Section  404.316  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  404.31 6    When  entitlement  to  disability 
benefits  begins  and  ends. 

***** 

(c)(1)  Your  benefits,  and  those  of  your 
dependents,  may  be  continued  after 
your  impairment  is  no  longer  disabling 
if — 

(i)  You  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services,  as 
described  in  §404. 327(a)  and  (b); 

(ii)  You  began  participating  in  the 
program  before  the  date  your  disability 
ended;  and 

(iii)  We  have  determined  under 
§  404.328  that  your  completion  of  the 
program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time, 
will  increase  the  likelihood  that  you 
will  not  have  to  return  to  the  disability 
benefit  rolls. 

(2)  We  generally  will  stop  your 
benefits  with  the  earliest  of  these 
months: 

(i)  The  month  in  which  you  complete 
the  program;  or 

(ii)  The  month  in  which  you  stop 
participating  in  the  program  for  any 
reason  (see  §  404.327(b)  for  what  we 
mean  by  "participating"  in  the 
program);  or 

(iii)  The  month  in  which  we 
determine  under  §404.328  that  your 
continuing  participation  in  the  program 
will  no  longer  increase  the  likelihood 
that  you  will  not  have  to  return  to  the 
disability  benefit  rolls. 

Exception:  In  no  case  will  we  stop 
your  benefits  within  a  month  earlier 
than  the  second  month  after  the  month 
your  disability  ends,  provided  that  you 
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meet  all  other  requirements  for 
entitlement  to  and  payment  of  benefits 
through  such  month. 

***** 

3.  A  new  undesignated  centered 
heading  and  new  §§404.327  and 
404.328  are  added  following  §404.325 
to  read  as  follows: 

Rules  Relating  to  Continuation  of 
Benefits  After  Your  Impairment  Is  No 
Longer  Disabling 

§404.327    When  you  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services. 

(a)  What  is  an  appropriate  program  of 
vocational  rehabilitation  services, 
employment  services,  or  other  support 
services?  An  appropriate  program  of 
vocational  rehabilitation  services, 
employment  ser\'ices.  or  other  support 
services  means — 

(1)  A  program  which  is  carried  out 
under  an  individual  work  plan  with  an 
employment  network  under  the  Ticket 
to  Work  and  Self-Sufficiency  Program 
under  part  411  of  this  chapter; 

(2)  A  program  which  is  carried  out 
under  an  individualized  plan  for 
employment  with  a  State  vocational 
rehabilitation  agency  (i.e.,  a  State 
agency  administering  or  super\'ising  the 
administration  of  a  State  plan  approved 
under  title  I  of  the  Rehabilitation  Act  of 
1973.  as  amended)  under  34  CFR  part 
361; 

(3)  A  program  which  is  carried  out  by 
an  organization  administering  a 
Vocational  Rehabilitation  Services 
Project  for  American  Indians  with 
Disabilities  authorized  under  section 
121  of  part  C  of  title  I  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  750  efseq.). 

(4)  A  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services 
which  is  carried  out  under  a  similar, 
individualized,  written  employment 
plan  with  another  provider  of  services 
approved  by  us;  or 

(5)  An  individualized  education 
program  developed  under  policies  and 
procedures  approved  by  the  Secretary  of 
Education  for  assistance  to  States  for  the 
education  of  children  with  disabilities 
under  the  Individuals  with  Disabilities 
Education  Act.  as  amended  (20  U.S.C. 

§  1400  et  seq.y,  you  must  be  age  18 
through  age  21  for  this  provision  to 
apply. 

(b)  When  are  you  participating  in  the 
program? 

(1)  You  are  participating  in  the 
program  described  in  paragraph  (a)(1). 
(a)(2)  or  (a)(3)  of  this  section  when  you 
are  taking  part  in  the  activities  and 


services  outlined  in  your  individual 
work  plan,  your  individualized  plan  for 
employment,  or  your  similar, 
individualized,  written  employment 
plan,  as  appropriate. 

(2)  If  you  are  a  student  age  18  through 
age  21  receiving  services  under  an 
individualized  education  program 
described  in  paragraph  (a)(4)  of  this 
section,  you  are  participating  in  your 
program  when  you  are  taking  part  in  the 
activities  and  services  outlined  in  your 
individualized  education  program. 

§  404.328    When  your  completion  of  the 
program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time,  will 
increase  the  likelihood  that  you  will  not 
have  to  return  to  the  disability  benefit  rolls. 

(a)  We  will  determine  that  your 
completion  of  the  program,  or  your 
continuation  in  the  program  for  a 
specified  period  of  time,  will  increase 
the  likelihood  that  you  will  not  have  to 
return  to  the  disability  benefit  rolls  if 
your  completion  of  or  your  continuation 
in  the  program  will  provide  you  with — 

(1)  Work  experience  (see  §  404.1565) 
so  that  you  would  be  more  likely  able 
to  do  your  past  relevant  work  [see 

§  404.1560(b)),  despite  a  possible  future 
reduction  in  your  residual  functional 
capacity  (see'§§  404.1545,  404.1561,  and 
404.1567);  or 

(2)  Education,  work  experience,  or 
skills  so  that  you  would  be  more  likely 
able  to  do  other  work  which  exists  in 
the  national  economy,  despite  a  possible 
future  reduction  in  your  residual 
functional  capacity  (see  §§  404.1545. 
404.1561.  and  404.1567). 

(b)  If  you  are  a  student  age  18  through 
age  21  participating  in  an 
individualized  education  program 
described  in  §404. 327(a)(4).  we  will 
find  that  your  completion  of  or 
continuation  in  the  program  will 
increase  the  likelihood  that  you  will  not 
have  to  return  to  the  disability  benefit 
rolls. 

4.  Section  404.337  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  404.337    When  does  my  entitlement  to 
widow's  and  widower's  tieneflts  start  and 
end? 

***** 

(c)(1)  Your  benefits  may  be  continued 
after  your  impairment  is  no  longer 
disabling  if — 

(i)  You  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services,  as 
described  in  §404. 327(a)  and  (b); 

(ii)  You  began  participating  in  the 
program  before  the  date  your  disability 
ended; and 

(iii)  We  have  determined  under 
§  404.328  that  your  completion  of  the 


program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time, 
will  increase  the  likelihood  that  you 
will  not  have  to  return  to  the  disability 
benefit  rolls. 

(2)  We  generally  will  stop  your 
benefits  with  the  earliest  of  these 
months: 

(i)  The  month  in  which  you  complete 
the  program;  or 

(ii)  The  month  in  which  you  stop 
participating  in  the  program  for  any 
reason  (see  §404. 327(b)  for  what  we 
mean  by  "participating"  in  the 
program);  or 

(iii)  The  month  in  which  we 
determine  under  §404.328  that  your 
continuing  participation  in  the  program 
will  no  longer  increase  the  likelihood 
that  you  will  not  have  to  return  to  the 
disability  benefit  rolls. 

Exception:  In  no  case  will  we  stop 
your  benefits  with  a  month  earlier  than 
the  second  month  after  the  month  your 
disability  ends,  provided  that  you  meet 
all  other  requirements  for  entitlement  to 
and  payment  of  benefits  through  such 
month. 
***** 

5.  Section  404.352  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  404,352     When  does  my  entitlement  to 
child's  benefits  begin  and  end? 

***** 

(d)(1)  Your  benefits  may  be  continued 
after  your  impairment  is  no  longer 
disabling  if — 

(i)  You  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services,  as 
described  in  § 404.327(a)  and  (b): 

(ii)  You  began  participating  in  the 
program  before  the  date  your  disability 
ended;  and 

(iii)  We  have  determined  under 
§  404.328  that  your  completion  of  the 
program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time, 
will  increase  the  likelihood  that  you 
will  not  have  to  return  to  the  disability 
benefit  rolls. 

(2)  We  generally  will  stop  your 
benefits  with  the  earliest  of  these 
months: 

(i)  The  month  in  which  you  complete 
the  program;  or 

(ii)  The  month  in  which  you  stop 
participating  in  the  program  for  any 
reason  (see  §404. 327(b)  for  what  we 
mean  by  "participating"  in  the 
program);  or 

(iii)  The  month  in  which  we 
determine  under  §  404.328  that  your 
continuing  participation  in  the  program 
will  no  longer  increase  the  likelihood 
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§  404.902    Admiiiistrative  actions  that  are 
initial  determinat  ons. 


(s)  Whether  y  )ur  completion  of,  or 
continuation  foi  a  specified  period  of 
time  in,  an  appt  apriate  program  of 
vocational  rehaliilitation  services, 
employment  sei  vices,  or  other  support 
services  will  inc  rease  the  likelihood  that 
you  will  not  ha\  e  to  return  to  the 
disability  benefit  rolls,  and  thus, 
whether  your  be  nefits  may  be  continued 
even  though  yoi  are  not  disabled: 


Subpart  P— {Arriended] 
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(ii)  You  began  participating  in  the 
program  before  the  date  your  disability 
ended: and 

(iii)  We  have  determined  under 
§  404.328  that  your  completion  of  the 
program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time, 
will  increase  the  likelihood  that  you 
will  not  have  to  return  to  the  disability 
benefit  rolls. 

(2)  We  generally  will  stop  your 
benefits  with  the  earliest  of  these 
months: 

(i)  The  month  in  which  you  complete 
the  program;  or 

(ii)  The  month  in  which  you  stop 
participating  in  the  program  for  any 
reason  (see  §  404.327(b)  for  what  we 
mean  by  "participating"  in  the 
program);  or 

(iii)  The  month  in  which  we 
determine  under  §404.328  that  your 
continuing  participation  in  the  program 
will  no  longer  increase  the  likelihood 
that  you  will  not  have  to  return  to  the 
disability  benefit  rolls. 

Exception:  In  no  case  will  we  stop 
your  benefits  with  a  month  earlier  than 
the  second  month  after  the  month  your 
disability  ends,  provided  that  you  meet 
all  other  requirements  for  entitlement  to 
and  payment  of  benefits  through  such 
month. 

10.  In  §404.1596,  the  heading  and 
introductory  text  of  paragraph  (c)  are 
republished,  and  paragraph  (c)(4)  is 
revised  to  read  as  follows: 

§404.1596  Circumstances  under  which  we 
may  suspend  your  tienefits  before  we  make 
a  determination. 

***** 

(c)  When  we  will  not  suspend  vour 
cash  benefits.  We  will  not  suspend  your 
cash  benefits  if — 

(4)  Even  though  your  impairment  is 
no  longer  disabling, 
***** 

(i)  You  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services,  as 
described  in  §404. 327(a)  and  (b); 

(ii)  You  began  participating  in  the 
program  before  the  date  your  disability 
ended;  and 

(iii)  We  have  determined  under 
§404.328  that  your  completion  of  the 
program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time, 
will  increase  the  likelihood  that  you 
will  not  have  to  return  to  the  disability 
benefit  rolls. 

11.  Section  404.1597  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  404. 1 597    After  we  make  a  determination 
that  you  are  not  now  disabled. 

(a)  General.  If  we  determine  that  you 
do  not  meet  the  disability  requirements 


of  the  law,  your  benefits  generally  will 
stop.  We  will  send  you  a  formal  written 
notice  telling  you  why  we  believe  you 
are  not  disabled  and  when  your  benefits 
should  stop.  If  your  spouse  and  children 
are  receiving  benefits  on  your  social 
security  number,  we  will  also  stop  their 
benefits  and  tell  them  why.  The  notices 
will  explain  your  right  to 
reconsideration  if  you  disagree  with  our 
determination.  However,  your  benefits 
may  continue  even  though  your 
impairment  is  no  longer  disabling,  if 
you  are  participating  in  an  appropriate 
program  of  vocational  rehabilitation 
services,  employment  services,  or  other 
support  services  (see  §404.327).  You 
must  have  started  participating  in  the 
program  before  the  date  your  disability 
ended.  In  addition,  we  must  have 
determined  that  your  completion  of  the 
program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time, 
will  increase  the  likelihood  that  you 
will  not  have  to  return  to  the  disability 
benefit  rolls.  (See  §§  404.316(c), 
404.328,  404.337(c),  404.352(d),  and 
404.1586(g)).  You  may  still  appeal  our 
determination  that  you  are  not  disabled 
even  though  your  benefits  are 
continuing  because  of  your  participation 
in  an  appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services.  You 
may  also  appeal  a  determination  that 
your  completion  of  the  program,  or  your 
continuation  in  the  program  for  a 
specified  period  of  time,  will  not 
increase  the  likelihood  that  you  will  not 
have  to  return  to  the  disability  benefit 
rolls  and.  therefore,  you  are  not  entitled 
to  continue  to  receive  benefits. 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 


Subpart  M— [Amended] 

12.  The  authority  citation  for  subpart 
M  of  part  416  is  revised  to  read  as 
follows: 

Authority:  Sees.  702(a)(5).  1129A.  1611- 
1615,  1619,  and  1631  of  the  Social  Security 
Act  (42  U.S.C.  902(a)(5).  1320a-8a.  1382-  ' 
1382d,  1382h,and  1383). 

13.  Section  416.1321  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§416.1321     Suspensions;  general. 

***** 

(d)  Exception.  Even  though  conditions 
described  in  paragraph  (a)  of  this 
section  apply  because  your  impairment 
is  no  longer  disabling  or  you  are  no 
longer  blind  under  §  416.986(a)(1),  (a)(2) 
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or  (b),  we  will  not  suspend  your  benefits 
for  this  reason  if — 

(1)  You  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services,  as 
described  in  §  416.1338(c)  and  (d); 

(2)  You  began  participating  in  the 
program  before  the  date  your  disability 
or  blindness  ended;  and 

(3)  We  have  determined  under 

§  416.1338(e)  that  your  completion  of 
the  program,  or  your  continuation  in  the 
program  for  a  specified  period  of  time, 
will  increase  the  likelihood  that  you 
will  not  have  to  return  to  the  disability 
or  blindness  benefit  rolls. 

14.  Section  416.1331  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§416.1331     Termination  of  your  disability 
or  blindness  payments. 

(a)  General.  The  last  month  for  which 
we  can  pay  you  benefits  based  on 
disability  or  blindness  is  the  second 
month  after  the  month  in  which  your 
disability  or  blindness  ends.  [See 
§§416.9iB7(e),  416.994(b)(6)  and 
416.994a(g)  for  when  disability  ends, 
and  §416.986  for  when  blindness  ends.) 
See  §416.1338  for  an  exception  to  this 
rule  if  you  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services.  You 
must  meet  the  income,  resources,  and 

-Other  eligibility  requirements  to  receive 
any  ofthe  benefits  referred  to  in  this 
paragraph.  We  will  also  stop  payment  of 
your  benefits  if  you  have  not  cooperated 
with  us  in  getting  information  about 
your  disability  or  blindness. 

(b)  After  we  make  a  determination 
that  vou  are  not  now  disabled  or  blind. 
If  we  determine  that  you  do  not  meet 
the  disability  or  blindness  requirements 
of  the  law.  we  will  send  you  an  advance 
written  notice  telling  you  why  we 
believe  you  are  not  disabled  or  blind 
and  when  your  benefits  should  stop. 
The  notice  will  explain  your  right  to 
appeal  if  you  disagree  with  our 
determination.  You  may  still  appeal  our 
determination  that  you  are  not  now 
disabled  or  blind  even  though  your 
payments  are  continuing  because  of 
your  participation  in  an  appropriate 
program  of  vocational  rehabilitation 
services,  employment  services,  or  other 
support  services.  You  may  also  appeal 

a  determination  that  your  completion  of, 
or  continuation  for  a  specified  period  of 
time  in.  an  appropriate  program  of 
vocational  rehabilitation  services, 
employment  services,  or  other  support 
services  will  not  increase  the  likelihood 
that  you  will  not  have  to  return  to  the 
disability  or  blindness  benefit  rolls  and. 


therefore,  you  are  not  eligible  to 
continue  to  receive  benefits. 

***** 

15.  Section  416.1338  is  revised  to  read 
as  follows: 

§416.1338    If  you  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services. 

(a)  When  may  your  benefits  based  on 
disability  or  blindness  be  continued? 
Your  benefits  based  on  disability  or 
blindness  may  be  continued  after  your 
impairment  is  no  longer  disabling,  you 
are  no  longer  blind  as  determined  under 
§  416.986(a)(1),  (a)(2)  or  (b),  or  your 
disability  has  ended  as  determined 
under  §  416.987(b)  and  (e)(1)  in  an  age- 
18  redetermination,  if — 

(1)  You  are  participating  in  an 
appropriate  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services,  as 
described  in  paragraphs  (c)  and  (d)  of 
this  section; 

(2)  You  began  participating  in  the 
program  before  the  date  your  disability 
or  blindness  ended;  and 

(3)  We  have  determined  under 
paragraph  (e)  of  this  section  that  your 
completion  of  the  program,  or  your 
continuation  in  the  program  for  a 
specified  period  of  time,  will  increase 
the  likelihood  that  you  will  not  have  to 
return  to  the  disability  or  blindness 
benefit  rolls. 

(b)  When  will  we  stop  your  benefits? 
We  generally  will  stop  your  benefits 
with  the  earliest  of  these  months: 

(1)  The  month  in  which  you  complete 
the  program:  or 

(2)  The  month  in  which  you  stop 
participating  in  the  program  for  any 
reason  (see  paragraph  (d)  of  this  section 
for  what  we  mean  by  "participating"  in 
the  program);  or 

(3)  The  month  in  which  we  determine 
under  paragraph  (e)  of  this  section  that 
vour  continuing  participation  in  the 
program  will  no  longer  increase  the 
likelihood  that  you  will  not  have  to 
return  to  the  disability  or  blindness 
benefit  rolls. 

Exception:  In  no  case  will  we  stop 
your  benefits  with  a  month  earlier  than 
th|f second  month  after  the  month  your 
dllability  or  blindness  ends,  provided 
that  you  are  otherwise  eligible  for 
benefits  through  such  month. 

(c)  What  is  an  appropriate  program  of 
vocational  rehabilitation  services, 
employment  sen'ices,  or  other  support 
services?  An  appropriate  program  of 
vocational  rehabilitation  services, 
employment  services,  or  other  support 
ser\'ices  means — 

(1)  A  program  which  is  carried  out 
under  an  individual  work  plan  with  an 


employment  network  under  the  Ticket 
to  Work  and  Self-Sufficiency  Program 
under  part  411  of  this  chapter; 

(2)  A  program  which  is  carried  out 
under  an  individualized  plan  for 
employment  with  a  State  vocational 
rehabilitation  agency  (i.e..  a  State 
agency  administering  or  super\'ising  the 
administration  of  a  State  plan  approved 
under  title  I  of  the  Rehabilitation  Act  of 
1973,  as  amended)  under  34  CFR  part 
361; 

(3)  A  program  which  is  carried  out  by 
an  organization  administering  a 
Vocational  Rehabilitation  Services 
Project  for  American  Indians  with 
Disabilities  authorized  under  section 
121  of  part  C  of  title  1  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  750  et  seq.). 

(4)  A  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services 
which  is  carried  out  under  a  similar, 
individualized.  uTitten  employment 
plan  with  another  provider  of  services 
approved  by  us:  or 

(5)  An  individualized  education 
program  developed  under  policies  and 
procedures  approved  by  the  Secretary  of 
Education  for  assistance  to  States  for  the 
education  of  children  with  disabilities 
under  the  Individuals  with  Disabilities 
Education  Act.  as  amended  (20  U.S.C. 
1400  et  seq.y,  you  must  be  age  18 
through  age  21  for  this  provision  to 
apply. 

(dj  When  are  you  participating  in  the 
program? 

(1)  You  are  participating  in  the 
program  described  in  paragraph  (c)(1). 
(c)(2).  or  (c)(3)  of  this  section  when  you 
are  engaging  in  the  activities  outlined  in 
vour  individual  work  plan,  your 
individualized  plan  for  employment,  or 
your  similar,  individualized,  written 
employment  plan,  as  appropriate. 

(2)  If  you  are  a  student  age  18  through 
age  21  taking  part  in  services  and 
activities  under  an  individualized 
education  program  described  in 
paragraph  (c)(4)  of  this  section,  you  are 
participating  in  your  program  when  you 
are  taking  part  in  the  activities  and 
services  outlined  in  your  individualized 
education  program. 

(e)  How  will  we  determine  whether  or 
not  your  completion  of  the  program,  or 
your  continuation  in  the  program  for  a 
specified  period  of  time,  will  increase 
the  likelihood  that  you  will  not  have  to 
return  to  the  disability  or  blindness 
benefit  rolls? 

(1)  We  will  determine  that  your 
completion  of  the  program,  or  your 
continuation  in  the  program  for  a 
specified  period  of  time,  will  increase 
the  likelihood  that  you  will  not  have  to 
return  to  the  disability  or  blindness 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 


33  CFR  Part  110 

(CGD07-03-110] 
RIN  1625-AA01 

Special  Anchorage  Area;  Okeechobee 
Waterway,  St.  Lucie  River,  Stuart,  FL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
extend  the  special  anchorage  area  that 
begins  on  the  Okeechobee  Intracoastal 
Waterway  between  mile  markers  7  and 
8  on  the  St.  Lucie  River  in  Stuart, 
Florida  to  include  17  additional 
moorings.  This  proposed  rule  would 
improve  safety  for  vessels  anchoring 
within  and  transiting  through  this  high 
traffic  area  and  also  reduce  negative 
impacts  on  the  ecosystem  by  providing 
a  designated  safer  area  for  vessels  to 
anchor. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  30,  2003.  , 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander. 
Seventh  Coast  Guard  District.  Aids  to 
Navigation  Branch,  909  SE.  First 
Avenue,  Miami,  Florida  33131-3050. 
Commander,  Seventh  Coast  Guard 
District,  Aids  to  Navigation  Branch, 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Commander,  Seventh  Coast  Guard 
District,  Aids  to  Navigation  Branch, 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Embres,  Seventh  Coast  Guard 
District,  Aids  to  Navigation  Branch,  at 
(305)415-6750. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDO  7-03-1 10), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 


format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  self-addressed  postcard  or  envelope. 
We  will  consider  all  comments  and 
material  received  during  the  comment 
period.  We  may  change  thi§  proposed 
rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander, 
Seventh  Coast  Guard  District,  Aids  to 
Navigation  Branch,  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  City  of  Stuart  has  asked  the  Coast 
Guard  to  extend  the  current  special 
anchorage  field  that  begins  on  the 
Okeechobee  Intracoastal  Waterway 
between  mile  markers  7  and  8  on  the  St. 
Lucie  River.  The  City  would  like  to 
extend  the  anchorage  area  by  adding 
9.73  acres  and  installing  17  additional 
moorings.  The  proposed  rule  is 
intended  to  reduce  the  risk  of  vessel 
collisions  by  enlarging  the  current 
anchorage  area  and  to  provide  notice  to 
mariners  of  the  additional  9.73  acres. 
This  proposed  rule  would  allow  vessels 
65  feet  in  length  and  under  to  anchor 
without  exhibiting  anchor  lights  as 
required  by  the  navigation  rules  at  33 
CFR  109.10.  The  City  of  Stuart  has 
coordinated  with  the  Florida 
Department  of  Environmental  Protection 
(DEP)  regarding  this  proposal.  The  DEP 
determined  that  properly  managed 
mooring  and  anchorage  fields  located  in 
appropriate  areas  will  encourage  vessels 
to  utilize  them  for  safety  purposes,  and. 
as  a  side  benefit,  the  ecosystem  will 
incur  less  detrimental  impacts. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  moorings  are 
limited  in  number  and  size  (17 
moorings  totaling  9.73  acres). 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  9s  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  {see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Small  businesses 
may  send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulator^' 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  bv  employees  of  the  Coast 
Guard,  call  i-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  impjications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary-  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order, 
because  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.'Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policv  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(f).  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1 . 
paragraph  (34)(f),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  fpr  this 
rule. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  110  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  1221  through 
1236,  2030'  2035  and  2071:  Department  of 
Homeland  Security  Delegation  No.  0170.1 
and33CFRl.05-l(g). 

2.  Section  §  110.73c  is  revised  to  read 
as  follows: 

§  1 1 0.73c    Okeechobee  Waterway,  St.  Lucie 
River,  Stuart,  FL. 

The  following  is  a  special  anchorage 
area:  Beginning  on  the  Okeechobee 
Intracoastal  Waterway  between  mile 
marker  7  and  8  on  the  St.  Lucie  River, 
bounded  bv  a  line  beginning  at 
27°12'06.583"  N,  80°15'33.447"  W; 
thence  to  27°12'07. 81 1"N, 
80°15'38.861"  W;  thence  to 
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27°12'04.584'' 
thence  to  27"1 
80°15'44.796" 
27°11'47.881" 
thence  to  27°1 
80°15'37.9647'' 
27°11'43.49"N 
to27°ll'40.44" 
thenceto27°ll 
VV;  thence  to 
80"15'49.36''VV 
N.  80°15'44.78" 
of  beginning.  A 
Datum  NAD:83 
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Dated:  July  22 
H'.E.  fohnson,  Jr., 

RearAdmiral.  L'.^ 
Seventh  Coast  Gu 
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Destination  Delivery  Unit  Rate  Bound 
Printed  Matter  Mailer  Requirements  for 
Entry 

AGENCY:  Postal  ^ervice 

ACTION:  Propose  I  rule;  correction. 


SUMMARY:  The  P  )stal  ServiceTM 

on  to  the  Domestic  Mail 


proposes  a  revis 
Manual  (DMM) 
preparation  re 
Bound  Printed 
requiring  mailer 
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required  for 
pallets,  and  palle 
mixture  of  5-digi 
destined  for  a  s 


hat  would  change  the 
qi  irements 
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DATES:  Submit 
September  2.  200p 
ADDRESSES:  Mail 
comments  to  the 
Standards.  U.S. 
Lynn  St..  Room 
22209-6038.  Cop  es 


for  bulk 
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on  the  requirement 
d  unload  the  drop 
multiple  ZIP  Code 
the  BPM  items 
Specifically, 
ZIP  Code  or 
:heme  would  be 
bedl4)aded  packages,  sacks, 
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ZIP  Code  packages 
fie  deliver^'  unit, 
cc^nments  on  or  before 
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i^anager.  Mailing 
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■  Arlington,  VA 
of  all  written 
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comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  Postal  Service 
Headquarters  Library,  475  L'Enfant 
Plaza.  SW.,  11th  Floor  North. 
Washington,  DC.  Comments  may  also  be 
submitted  via  fax  to  202-268-5293. 
ATTN:  Daniel  Leonard. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Leonard  at  202-268-4656. 
SUPPLEMENTARY  INFORMATION:  Current 
Postal  Service  standards  for  preparation 
of  DDU  rate  mail  for  Package  Services 
Destination  Entr}'.  j5repared  by  5-digit  or 
5-digit  schemes,  require  parcels  to  be 
separated  by  5-digit  for  DDU  entry, 
upon  request.  The  requirement  for 
vehicle  unloading  of  Parcel  Select  DDU 
drop  shipments  is  in  DMM  E751.4.10c. 
This  requirement  was  inadvertently 
missing  from  the  requirements  for  DDU 
rate  BPM  mailings  when  they  were 
published  in  Postal  Bulletin'22039a  (12- 
21-00.  page  12).  Both  Parcel  Select  and 
BPM  are  subclasses  of  Package  Services 
mail.  The  processing  and  handling  costs 
and  the  need  for  separation  bv  5-digit 
ZIP  Codes  is  the  same  for  both  at  the 
delivery  unit.  If  the  mail  is  not 
separated  by  the  driyer  into  5-digit 
containers  provided  by  Postal  Service 
employees,  then  the  Postal  Service  will 
be  forced  to  absorb  the  directly 
attributable  costs  associated  with 
processing  and  handling  this  category  of 
Package  Ser\'ices  mail,  which  will  raise 
costs  in  the  future. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 1 1— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  U.S.C.  .552(a):  39  II.S.C.  101, 
401.  403,  404.  414.  3001-3011.  3201-3219, 
3403-3406.  3621.  3626.  5001. 

2.  Revise  the  following  section  of  the 
DMM  as  set  forth  below: 

Domestic  Mail  Manual  (DMM) 


E    Eligibility 

***** 

E7Q0    Package  Services 

***** 

E750    Destination  Entry, 

***** 

E752    Bound  Printed  Matter 

***** 

6.0     Deposit 

***** 


6.9    Vehicle  Unloading 

Uploading  of  destination  entry 
mailings  is  subject  to  these  conditions: 

***** 

[Revise  the  last  sentence  of  item  c  to 
read  as  follows:] 

*   *   *  The  driver  may  be  required  to 
place  bedloaded  packages,  pieces,  sacks, 
and  the  contents  of  mixed  5-digit  pallets 
in  containers  provided  by  the  delivery 
unit  in  order  to  maintain  separation  by 
5-digit  ZIP  Codes  or  to  place 
containerized  mail  so  as  to  maintain  the 
separation  of  5-digit  ZIP  Codes. 
*         *        *        «        * 

Stanley  F,  Mires, 

Chief  Counsel.  Legislative. 

IFRDoc.  03-19553  Filed  7-31-03;  8:45  am] 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7528-6] 

Idaho:  Proposed  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  Idaho  has  applied  to  EPA  for 
final  authorization  of  certain  changes  to 
its  hazardous  waste'program  under  the 
Resource  Conservation  and  Recover^' 
Act  (RCRA).  EPA  has  reviewed  Idaho's 
application,  has  preliminarily 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualif\'  for  final 
authorization,  and  is  proposing  to 
authorize  the  state's  changes. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  15.  2003. 
ADDRESSES:  Send  written  comments  to 
Jeff  Hunt.  U.S.  Environmental 
Protection  Agency  Region  10.  Office  of 
Waste  and  Chemicals  (WCM-122).  1200 
Sixth  Ave.  Seattle.  Washington  98101. 
You  can  view  and  copy  Idaho's 
application  during  normal  business 
hours  at  the  following  addresses:  U.S. 
Environmental  Protection  Agency 
Region  10,  Office  of  Waste  and 
Chemicals,  1200  Sixth  Ave,  Seattle. 
Washington,  contact:  Jeff  Hunt,  phone 
number:  (206)  553-0256;  or  Idaho 
Department  of  Environmental  Quality, 
1410  N.  Hilton.  Boise,  Idaho,  contact: 
John  Brueck,  phone  number  (208)  373- 
0458. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Hunt,  U.S.  Eftvironmental  Protection 
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Agency  Region  10,  Office  of  Waste  euid 
Chemicals  (WCM-122),  1200  Sixth  Ave, 
Seattle,  Washington  98101,  phone 
number:  (206)  553-0256. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  federal 
program.  As  the  federal  program 
changes,  states  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  state  programs  may 
be  necessary  when  federal  or  state 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  states  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266.  268,  270,  273  and  279. 

B.  What  Preliminary  Decisions  Have 
We  Made  in  This  Rule? 

EPA  has  preliminarily  determined 
that  Idaho's  application  to  revise  its 
authorized  program  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Therefore,  we  are 
proposing  to  grant  Idaho  final 
authorization  to  operate  its  hazardous 
waste  program  with  the  changes 
described  in  the  authorization 
application.  Idaho  will  have 
responsibility  for  permitting  Treatment. 
Storage,  and  Disposal  Facilities  (TSDFs) 
within  its  borders  (except  in  Indian 
country)  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  New  federal  requirements  and 
prohibitions  imposed  by  federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  states  before  the  states  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Idaho,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Will  Be  the  Effect  if  Idaho  Is 
Authorized  for  These  Changes? 

If  Idaho  is  authorized  for  these 
changes,  a  facility  in  Idaho  subject  to 
RCRA  will  have  to  comply  with  the 
authorized  State  requirements  in  lieu  of 
the  corresponding  federal  requirements 
in  order  to  comply  with  RCRA. 
Additionally,  such  persons  will  have  to 
comply  with  any  applicable  federally- 
issued  requirements,  such  as,  for 


example,  HSWA  regulations  issued  by 
EPA  for  which  the  State  has  not 
received  authorization,  and  RCRA 
requirements  that  are  not  supplanted  by 
authorized  State-issued  requirements. 
Idaho  continues  to  have  enforcement 
responsibilities  under  its  state 
hazardous  waste  management  program 
for  violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  the 
authority  to: 

•  Conduct  inspections;  require 
monitoring,  tests,  analyses  or  reports; 

•  Enforce  RCRA  requirements; 
suspend  or  revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

The  action  to  approve  these  revisions 
would  not  impose  additional 
requirements  on  the  regulated 
community  because  the  regulations  for 
which  Idaho  will  be  authorized  are 
already  effective  under  State  law  and 
are  not  changed  by  the  act  of 
authorization. 

D.  What  Happens  If  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  address  those 
comments  in  a  later  final  rule.  You  may 
not  have  another  opportunity  to 
comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

E.  What  Has  Idaho  Previously  Been 
Authorized  for? 

Idaho  initially  received  final 
authorization  on  March  26.  1990. 
effective  April  9,  1990  (55  FR  11015)  to 
implement  the  RCRA  hazardous  waste 
management  program.  EPA  granted 
authorization  for  changes  to  their 
program  on  April  6.  1992.  effective  June 
5,  1992  (57  FR  11580),  June  11,  1992, 
effective  August  10,  1992  (57  FR  24757). 
April  12.  1995.  effective  June  11,  1995 
(60  FR  18549),  October  21,  1998, 
effective  January'  19,  1999  (63  FR 
56086),  and  July  1,  2001,  effective  July 
1,2001  (67  FR  44069). 

F.  What  Changes  Are  We  Proposing? 

On  June  6,  2003,  Idaho  submitted  a 
complete  program  revision  application, 
seeking  authorization  for  all  delegable 
federal  hazardous  waste  regulations 
codified  a«  of  July  1,  2001,  as 
incorporated  bv  reference  in  IDAPA 
58.01.05. (002)-^(016)  and  58.01.05.997, 
except  specific  portions  of  the  post 
closure  rule  noted  in  the  paragraphs 
below  1 .  We  have  preliminarily 


determined  that  Idaho's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization,  and  EPA  is 
proposing  to  authorize  the  state's 
changes. 

In  this  program  revision  application, 
Idaho  is  seeking  partial  authorization  of 
the  Post  Closure  Rule  promulgated  on 
October  22, 1998  (63  FR  56710).  Idaho 
is  not  seeking  authorization  for  40  CFR 
270.1(c)(7),  Enforceable  documents  for 
post-closure  care,  40  CFR  265.121  Post- 
closure  requirements  for  facilities  that 
obtain  enforceable  documents  in  lieu  of 
post-closure  permits.  40  CFR  265.110(c), 
and  40  CFR  265.118(c)(4).  These 
provisions  are  described  in  the  rule 
preamble  at  63  FR  56712  section  a.  Post- 
closure  care  under  alternatives  to 
permits.  Idaho  is  seeking  authorization 
for  40  CFR  264.90(f),  264.110(c), 
264.140(d),  265.90(f),  265.110(d),  and 
265.140(d),  as  described  in  the  rule 
preamble  at  63  FR  56713.  b. 
Remediation  requirements  for  land- 
based  units  with  releases  to  the 
environment.  Idaho  is  also  seeking 
authorization  of  40  CFR  270.28.  as 
described  in  the  rule  preamble  at  63  FR 
56713.  c.  Post-closure  permit 
information  submission  requirements. 

Idaho  is  seeking  authorization  for  40 
CFR  264.90(e).  264.90(f).  264.110(c), 
264.112(b)(8),  264.112(c)(2)(iv), 
264.118(b)(4),  264.118(d)(2)(iv), 
264.140(d),  265.90(f),  265.110(d), 
265.112(b)(8),  265.118(c)(5),  265.140(d), 
270.1(c)  introduction,  and  270.28, 
except  where  those  sections  reference 
the  use  of  enforceable  documents.  Idaho 
does  not  seek  authorization  for  language 
in  those  sections  which  states  as 
follows:  "*   *   *  or  in  an  enforceable 
document  (as  defined  in  270.1(c)(7)." 

G.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Idaho  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  All  permits  issued  by  EPA  prior 
to  EPA  authorizing  Idaho  for  these 
revisions  will  continue  in  force  until  the 
effective  date  of  the  States  issuance  or 
denial  of  a  State  RCRA  permit,  or  until 
the  permit  otherwise  expires  or  is 
revoked.  However,  EPA  will  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  EPA  issued 
prior  to  the  effective  date  of  this 
authorization  and  until  such  time  as 
Idaho's  is  effective  and  EPA's  has 
expired.  EPA  will  not  issue  any  more 


'  Sections  of  the  Federal  hazardous  waste 
program  are  not  delegable  to  the  states.  These 


sections  are  40  CFR  part  262,  subparts.  E.  F.  &  H: 
40  CFR  268.5:  40  CFR  268.42(b);  40  CFR  268.44(a)- 
(g);  and  40  CFR  268.6.  Authority  for  implementing 
the  provisions  contained  in  these  sectioRs  remains 
with  EPA. 
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safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary'  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof:  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  It  has  been  determined  that  this 
proposed  Rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

2.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501,  et  seq..  is  intended  to 
minimize  the  reporting  and 
recordkeeping  burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  OPM.  Since  the  proposed 
Rule  does  not  establish  or  modify  any 
information  or  recordkeeping 
requirements  for  the  regulated 
community,  it  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act. 

3.  Regulatory  Flexibilitv 

The  Regulatory  Flexibility  Act  (RPA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA).  5  U.S.C.  601  et.  seq.. 
generally  requires  federal  agencies  to 
prepare  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business,  as  codified  in  the  Small 
Business  Size  Regulations  at  13  CPR 
part  121:  (2)  a  small  governmental 
jurisdiction  that  is  a  governmejjt  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  EPA  has 
determined  that  this  action  will  not 


have  a  significant  impact  on  small 
entities  because  the  proposed  Rule  will 
only  have  the  effect  of  authorizing  pre-  . 
existing  requirements  under  State  law. 
After  considering  the  economic  impacts 
of  today's  proposed  rule,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  continue 
to  be  interested  in  the  potential  impacts 
of  the  proposed  rule  on  small  entities 
and  welcome  comments  on  issues 
related  to  such  impacts. 

4.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (UMRA)  of  1995  (Pub.  L. 
104-4)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  the  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  tribal  goverrmients  or  the 
private  sector.  The  proposed  rule 
authorizes  pre-existing  requirements 
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under  State  law  and  imposes  no  new 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
Similarly,  EPA  has  also  determined  that 
this  proposed  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniqueH'  affect  small 
government  entities.  Thus,  the 
requirements  of  section  203  of  the 
UMRA  do  not  apply  to  this  rule. 

5.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  PR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government,  as  specified  in  Executive 
Order  13132.  This  proposed  rule  only 
authorizes  existing  State  rules  as  part  of 
the  State  RCRA  hazardous  waste 
program. 

6.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  PR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  The  rule 
proposes  to  authorize  existing  state 
rules  and  does  not  establish  any 
regulatory  policy  with  tribal 
implications.  Thus,  Executive  Order 
13175  does  not  apply  to  this  proposed 
rule.  EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
tribal  officials. 

7.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  Is  determined  to  be 


"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  proposed  action 
present  a  disproportionate  risk  to 
children. 

8.  Executive  Order  1321 1 :  Actions  That 
Significan  tly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  that  Significantly  Affect 
Energv  Supply,  Distribution,  or  Use"  (66 
PR  28355,  May  22,  2001)  because  it  is 
not  a  "significant  regulatory  action"  as 
defined  under  Executive  Order  12866. 

9.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTAA").  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  bodies.  The 
NTAA  directs  EPA  to  provide  Congress, 
through  the  OMB,  explanations  when 
the  Agency  decides  not  to  use  available 
and  applicable  voluntary  consensus 
standards.  This  proposed  rulemaking 
does  not  involve  "technical  standards" 
as  defined  by  the  NTAA.  Therefore,  EPA 
is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations,  Pencdties, 


Reporting  and  recordkeeping 
requirements. 

Authority:  This  proposed  action  is  issued 
under  Ihe  authority  of  sections  2002(a].  3006 
and  7004(b)  of  the  Solid  Waste  Dispo.sal  Act 
as  amended  42  U.S.C.  691 2(a).  6926.  6974(b). 

Dated:  lulv  9.  200,1. 
Ronald  Kreizenbeck, 

Acting  Heeiunal  Adminiatralor.  Region  10. 
|FR  Doc.  03-187:iS  Filed  7-31-03;  8:45  am] 

BILLING  CODE  6560-50-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

41  CFR  Parts  51-3  and  51-4 

Miscellaneous  Amendments  to 
Committee  Regulations 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Committee  is  proposing 
to  change  the  dates  by  which  the  annual 
certifications  by  partifcipating  nonprofit 
agencies  are  due  to  the  central  nonprofit 
agencies  and  the  Committee. 
DATES:  Submit  comments  on  or  before 
September  2,  2003. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
John  Heyer  (703)  603-0665.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  proposing  to  revise  41 
CFR  51-3. 2(m)  and  51-4. 3(a)  to  change 
the  dates  on  which  the  Annual 
Certifications  (Committee  Form  403  or 
404)  submitted  at  the  end  of  each 
Federal  fiscal  year  by  nonprofit  agencies 
participating  in  the  Committee's 
program  are  due  to  the  central  nonprofit 
agencies  and  the  Committee.  The 
purpose  of  this  change  is  to  ensure  that 
the  data  is  received  in  a  more  timely 
manner  than  is  currently  the  case.  The 
Committee  is  proposing  to  change  the 
date  the  certification  forms  are  due  to 
the  central  nonprofit  agencies  from 
November  1 5  of  each  year  to  November 
1 ,  and  the  date  the  forms  are  due  to  the 
Committee  from  December  15  to 
December  1 . 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  revision  of 
the  Committee  regulations  will  not  have 
a  significant  economic  impact  on  a 
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List  of  Subjects 

41  CFRPartSl-^ 

Government 
Handicapped. 

41  CFRPartSl-k 


p  rocurement. 


Reporting  and 
requirements 

For  the  reason^ 
preamble,  parts 
41,  chapter  51  o 
Regulations  are 
as  follows: 

1.  The  authorifv 
3  and  51—4  cont 


Authority:  41  U 


2.  Section  51 
revising  paragradh 
follows: 


§51-3.2     Respons 
Program. 


origin 
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Committee  by  December 
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(Committee  Form 
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Reduction  Act  does 
proposed  rule  because 

information 
ordkeeping 
defined  in  that  Act  and 


recordkeeping 


set  out  in  the 
1-3  and  51-4  of  title 
the  Code  of  Federal 
roposed  to  be  amended 


•  citation  for  parts  51- 
ihues  to  read  as  follows: 


>.C.  4f>-48<:. 


PART  51-3— CENTRAL  NONPROFIT 
AGENCIES 


2  is  amended  by 
(m)  to  read  as 


ibilJties  under  the  JWOO 


forward  to  the 

1  of  each  year 
a!  copy  of  the 
Certification 
403  or  404)  for  each 
nonprofit  agencies 
year  ending  the 


PART  51-4— NOIIPROFIT  AGENCIES 


3  is  amended  by 
sentence  of 
as  follows: 


road 


§51-4.3    Maintainihg 

(a)  *   *   *  hi  adiiition 
nonprofit  agency 
central  nonprofit 


qualification. 

each  such  > 

nust  submit  to  its 
igency  by  November  1 


of  each  year,  two  completed  copies  of 
the  appropriate  Annual  Certification 
(Committee  Form  403  or  404)  covering 
the  fiscal  year  ending  the  preceding 
September  30. 
***** 

Dated:  |uly  28,  2003. 
Louis  R.  Bartalot, 

Director.  Program  Analysis  and  Evaluation. 
(FR  Doc.  03-19630  Filed  7-31-03:  8:45  am) 

BILUNG  CODE  635:}-«1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  635 

[Docket  No.  030721180-3180-01;  I.D. 
010903D] 

RIN  0648-AQ95 

Atlantic  Highly  Migratory  Species; 
Atlantic  Shark  Management  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  notice  of 
availability  of  draft  Amendment  1  to  the 
Fisher>'  Management  Plan  for  Atlantic 
Tunas.  Swordfish,  and  Sharks 
(Amendment  1);  request  for  comments. 

SUMMARY:  This  proposed  rule  and 
Amendment  1  are  necessary  to  ensure 
that  shark  regulations  are  based  on  the 
results  of  the  2002  stock  assessments  for 
large  coastal  sharks  (LCS)  and  small 
coastal  sharks  (SCS).  The  results  of 
these  stock  assessments  indicate  that  the 
LCS  complex  continues  to  be 
overfished,  and  overfishing  is  occurring: 
that  sandbar  sharks  are  not  overfished, 
but  overfishing  is  occurring;  that 
blacktip  sharks  are  rebuilt  and  healthy: 
that  the  SCS  complex  is  healthy:  and 
that  finetooth  sharks  are  not  overfished, 
but  overfishing  is  occurring.  Based  on 
these  results.  NMFS  proposes  to  revise 
the  rebuilding  timeframe  for  LCS  to  27 
years  from  2004.  to  change  the 
commercial  regulations,  to  change  the 
recreational  regulations,  to  remove  the 
deepwater/other  sharks  from  the 
management  unit,  to  establish  criteria 
regarding  adding  or  removing  sharks 
from  the  prohibited  species  group,  and 
to  establish  a  display  permit  for 
fishermen  who  wish  to  harvest  sharks 
only  for  public  display.  In  Amendment 
1,  NMFS  also  proposes  updates  to 
essential  fish  habitat  (EFH) 
identifications  for  sandbar,  blacktip. 
finetooth,  dusky,  and  nurse  sharks. 


DATES:  Comments  must  be  received  no 
later  than  5  p.m.  on  September  30.  2003. 

Section  635.69  is  currently  stayed. 
However,  NMFS  intends  to  lift  the  stay 
and  reinstate  §  635.69  before  the  final 
rule  is  published. 

Public  hearings  on  this  proposed  rule 
will  be  held  in  August  and  September 
2003.  Specific  dates  and  times  for  the 
public  hearings  will  be  announced  in  a 
separate  document  published  in  the 
Federal  Register. 
.    ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  submitted  to 
Christopher  Rogers.  Chief.  Highly 
Migratory  Species  (HMS)  Management 
Division  (SF/1),  National  Marine 
Fisheries  Service,  1315  East- West 
Highway.  Silver  Spring,  MD  20910. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  301-713-1917. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to  the 
HMS  Management  Division.  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910,  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (0MB), 
Washington.  DC  20503  (Attention: 
NOAA  Desk  Officer).  For  copies  of  the 
Draft  Environmental  Impact  Statement/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analvsis  (DEIS/ 
RIR/IRFA).  contact  Karvl  Brewster-Geisz 
at  301-713-2347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karyl  Brewster-Geisz,  Heather  Stirratt, 
or  Chris  Rilling  at  301-713-2347  or  fax 
301-713-1917  or  Greg  Fairclough  at 
727-570-5741  or  fax  727-570-5656. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fisheries  are  managed 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  The  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks 
(HMS  FMP),  finalized  in  1999,  is 
implemented  by  regulations  at  50  CFR 
part  635. 

Management  History 

NMFS  has  managed  shark  fisheries  in 
the  Atlantic  Ocean,  the  Gulf  of  Mexico, 
and  the  Caribbean  Sea  under  an  FMP 
since  1993.  Since  1997.  management 
actions  have  been  challenged  in  several 
lawsuits  from  commercial,  recreational, 
and  environmental  interest  groups.  In 
December  2000,  the  court  approved  a 
settlement  agreement  regarding  two 
lawsuits  with  the  commercial  industry. 
Consistent  with  the  court-approved 
settlement  agreement,  among  other 
things,  NMFS  conducted  a  non-NMFS 
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peer  review  of  the  1998  LCS  stock 
assessment,  conducted  a  new  LCS  stock 
assessment  after  considering  the  results 
of  the  peer  review,  and  conducted  a 
non-NMFS  peer  review  of  the  new  LCS 
stock  assessment. 

The  peer  review  of  the  1998  LCS  stock 
assessment  found  that  the  scientific 
conclusions  and  scientific  management 
recommendations  contained  in  the  1998 
LCS  stock  assessment  were  based 
neither  on  scientifically  reasonable  uses 
of  the  appropriate  fisheries  stock 
assessment  techniques  nor  on  the  best 
available  (at  the  time  of  the  1998  LCS 
stock  assessment)  biological  and  fishery 
information  relating  to  LCS.  Because  of 
this  conclusion.  NMFS  determined  that 
the  1998  LCS  stock  assessment  was  not 
an  appropriate  basis  for  any  prior  or 
subsequent  rulemaking  and  that  a  new 
stock  assessment  was  needed  in  order  to 
revise  the  regulations  that  were  based 
on  the  1998  LCS  stock  assessment  and 
implemented  in  the  1999  HMS  FMP. 

In  2002.  NMFS  conducted  both  an 
SCS  stock  assessment  (67  FR  30879. 
May  8.  2002)  and  an  LCS  stock 
assessment  (67  FR  69180,  October  17, 
2002).  The  SCS  stock  assessment  was 
the  first  SCS  stock  assessment  since 
1992.  It  found  that  the  SCS  complex  was 
not  overfished  and  that  overfishing  was 
not  occurring.  Additionally,  it  found 
that  Atlantic  sharpnose,  bonnethead, 
and  blacknose  sharks  were  not 
overfished  and  that  overfishing  was  not 
occurring.  It  also  found  that  finetooth 
sharks,  while  not  overfished,  are 
experiencing  overfishing. ' 

The  2002  LCS  stock  assessment  found 
that  the  LCS  complex  is  still  overfished 
and  that  overfishing  is  still  occurring. 
Additionally,  it  found  that  sandbar 
sharks  are  rebuilt  but  are  still 
experiencing  overfishing  and  that 
blacktip  sharks  are  rebuilt  and  are  not 
experiencing  overfishing.  The  peer 
reviews  of  the  2002  LCS  stock 
assessment  supported  the  assessment 
and  concluded  that  the  models  and 
methodology  used  were  appropriate. 

On  Novernber  15,  2002  (67  FR  69180), 
NMFS  announced  its  intent  to  prepare 
an  environmental  impact  statement  and 
amend  the  HMS  FMP  as  a  result  of  these 
two  stock  assessments.  In  February  and 
March  2003,  NMFS  held  seven  scoping 
meetings,  including  one  at  the  Highly 
Migratory  Species  (HMS)  Advisory 
Panel  meeting,  to  discuss  and  collect 
comments  on  an  Issues  and  Options 
Paper  (68  FR  31987,  January  27,  2003). 
NMFS  received  many  comments,  which 
were  considered  to  develop  the 
alternatives  considered  in  the  pre-DEIS 
for  draft  Amendment  1.  On  April  21, 
2003,  NMFS  released  a  pre-draft 
document  to  the  consulting  parties 


(Fishery  Management  Councils,  the 
commissioners  and  advisory'  groups  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
and  the  HMS  and  Billfish  Advisory 
Panels  established  under  the  Magnuson- 
Stevens  Act)  and  subsequently  received 
and  considered  comments  in  developing 
draft  amendment  1  and  the  proposed 
rule. 

At  this  time,  NMFS  is  not  proposing 
any  specific  management  measures  for 
pelagic  sharks.  The  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  is  plarming  to 
conduct  a  pelagic  shark  stock 
assessment  for  several  pelagic  sharks  in 
2004,  and  NMFS  will  likely  consider 
specific  pelagic  sharks  measures 
thereafter.  However,  to  the  extent  that 
all  shark  management  is  interrelated,  it 
is  possible  that  the  management 
measures  proposed  here  would  affect 
pelagic  sharks.  For  instance,  while 
NMFS  is  not  proposing  to  change  the 
pelagic  shark  quota  at  this  time, 
depending  on  the  results  of  the  2004 
pelagic  shark  assessment.  NMFS  may 
use  the  same  quota  basis  for  setting  the 
pelagic  shark  quota  in  the  future. 

NMFS  is  also  proposing  to  remove 
and  reser\'e  §  635.16.  This  section  of  the 
regulations  pertain  only  to  the  issuance 
of  initial  limited  access  permits  (ILAPs). 
At  this  time,  all  appeals  and  lawsuits 
regarding  ILAPs  are  complete,  and  the 
regulations  are  no  longer  relevant. 

The  following  is  a  summary  of  the 
preferred  alternatives  analyzed  in  the 
DEIS  for  Amendment  1  and  the  revised 
rebuilding  timeframe  for  LCS.  These 
elements  are  arranged  in  the  following 
sections:  LCS  rebuilding  timeframe, 
commercial  management  measures, 
recreational  management  measures, 
bycatch  reduction  measures,  and  other 
proposed  management  measures. 

1.  LCS  Rebuilding  Timeframe 

In  the  1999  HMS  FMP.  NMFS 
established  separate  rebuilding 
timeframes  for  ridgeback  and  non- 
ridgeback  LCS.  These  rebuilding 
timeframes,  using  sandbar  and  blacktip 
sharks  as  proxies  for  ridgeback  and  non- 
ridgeback  LCS,  respectively,  were  based 
on  the  projections  from  the  1998  LCS 
stock  assessment.  As  a  result  of  the  peer 
review  of  the  1998  LCS  stock 
assessment  and  the  change  of  status  in 
sandbar  and  blacktip  sharks,  NMFS  is 
proposing  to  revise  the  timeframe  to 
rebuild  LCS.  Because  the  proposed 
timeframe  is  based  on  the  results  of  the 
2002  stock  assessment  regarding  the 
LCS  complex,  the  proposed  timeframe 
would  be  appropriate  for  overfished 
LCS  regardless  of  whether  NMFS 
finalizes  the  preferred  LCS  classification 


alternative,  described  below,  to 
aggregate  the  ridgeback  and  non- 
ridgeback  LCS  species  groups,  or  takes 
no  action  and  maintains  the  ridgeback/ 
non-ridgeback  split. 

The  2002  LCS  stock  assessment  found 
that  the  LCS  complex  is  overfished  and 
experiencing  overfishing.  The  stock 
assessment  indicated  that  a  zero 
landings  policy  would  have,  on  average, 
a  68-percent  chance  of  rebuilding  the. 
LCS  complex  to  maximum  sustainable 
yield  (MSY)  within  10  years.  Thus,  even 
prohibiting  fishing  for  10  years  does  not 
quite  give  a  70-percent  chance  of 
rebuilding  the  complex  to  MSY  (this  is 
the  level  of  confidence  identified  in  the 
HMS  FMP  associated  for  shark 
management).  Assuming  a  linear 
relationship  between  the  results  at  10 
and  20  years,  it  appears  that  the  LCS 
complex  has  approximately  a  70- 
percent  chance  of  rebuilding  to  MSY 
under  a  zero  fishing  policy  in 
approximately  11  years.  Given  the 
results  of  the  2002  LCS  stock  assessment 
and  the  requirements  of  the  Magnuson- 
Stevens  Act,  NMFS  believes  that  the 
rebuilding  timeframe  for  the  LCS 
complex  should  be  the  amount  of  time 
it  would  take  to  rebuild  under  a  zero 
fishing  policy  plus  one  mean  generation 
time. 

Using  the  average  of  the  several  LCS 
species,  the  mean  generation  time  for 
the  LCS  complex  is  approximately  16 
years.  NMFS  used  the  average 
generation  time  of  several  species 
instead  of  picking  one  species  because 
of  the  wide  biological  diversity  of  sharks 
and  because  the  stock  assessment  did 
not  state  that  there  was  any  one  species 
that  was  of  particular  concern. 

Thus,  the  rebuilding  timeframe  for  the 
LCS  complex  is  as  follows:  11  years 
(time  to  reach  MSY  under  a  zero  fishing 
policy)  +  16  years  (mean  generation 
time  of  LCS  species)  =  27  years.  The 
projections  in  the  2002  LCS  stock 
assessment  indicate  that  the  stock  could 
be  rebuilt  27  years  from  2002,  which  is 
within  the  same  time  period  projected 
under  the  1999  HMS  FMP.  If  the 
measures  proposed  in  this  action  are 
implemented  in  2004,  the  LCS  complex 
would  still  have  approximately  a  70- 
percent  chance  of  rebuilding  within  27 
years  based  on  the  stock  assessment 
projections. 

2.  Proposed  Commercial  Management 
Measures 

The  measures  analyzed  in  this 
category  include  the  following  issues: 
LCS  classification,  shark  quota 
administration,  shark  quota  basis,  and 
minimum  size  restrictions.  The 
alternatives  for  these  issues  are 
described  below. 
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LCS  complex  and  close  the  fishery 
based  on  the  landings  of  the  most 
vulnerable  species;  and  establish  more 
species-specific  quota  levels.  NMFS  did 
not  prefer  the  first  two  alternatives 
because  while  they  could  rebuild  the 
fishery,  they  could  also  lead  to  a 
situation  where  one  group's  or  one 
species'  quota  was  continually  not  being 
landed.  The  species-specific  alternative 
was  not  preferred  because,  while  the 
resulting  quotas  could  be  higher  thus 
mitigating  economic  and  social  impacts, 
due  to  the  mixed  nature  of  the  fishery 
and  problems  regarding  identification  of 
sharks,  this  alternative  would  likely 
lead  to  increased  discard  and  bycatch 
levels. 

B.  Shark  Quota  Administration 

Since  1993.  Atlantic  shark  fisheries 
have  been  managed  via  two  semi-annual 
fishing  seasons:  January  through  June 
and  July  through  December.  Under  this 
management  measure,  the  Atlantic 
Ocean,  Gulf  of  Mexico,  and  Caribbean 
Sea  close  to  shark  fishing  once  the  quota 
is  reached.  While  this  management 
measure  provides  a  straightforward 
administration  of  the  fishing  seasons,  it 
does  not  give  NMFS  the  flexibility  to 
manage  the  fisheries  based  on 
differences  between  regions  or  based  on 
different  pupping  seasons  for  different 
species.  In  order  to  give  NMFS  that 
flexibility,  NMFS  proposes  changing  the 
semi-annual  seasons  to  trimester 
seasons  and  establishing  regional 
quotas. 

The  quota  would  be  split  equally 
between  trimesters,  and  regional  quotas 
would  be  based  on  historical  fishing 
effort  for  each  species  group.  However, 
in  the  future.  NMFS  could  change  the 
trimester  and  regional  quotas  in  order  to 
ensure  that  the  fishery  has  the 
opportunity  to  har\'est  the  annual  quota 
and/or  to  protect  pupping  seasons,  as 
necessary.  Thus,  in  the  future,  if  one 
region  usually  reaches  or  exceeds  the 
quota  from  one  trimester  and  rarely 
reaches  the  quota  for  another  trimester. 
NMFS  could  adjust  the  quotas  for  each 
trimester  so  both  quotas  are  reached. 
Additionally,  if  one  region  often 
exceeds  its  annual  quota  while  another 
region  does  not.  NMFS  could  decide  to 
adjust  the  regional  quotas  to  facilitate 
the  harvest  of  the  entire  annual  quota. 

Similarly,  if  a  particular  species  of 
shark  needs  additional  protection 
during  its  pupping  season  and/or  for  its 
pupping  grounds.  NMFS  could  adjust 
trimester  and  regional  quotas,  as 
appropriate. 

NMFS  also  considered  quarterly 
seasons  but  did  not  prefer  that 
alternative  because  under  this 
alternative  most  pupping  seasons  would 


be  split  across  two  different  fishing 
seasons.  Thus,  under  the  preferred 
trimester  alternative.  NMFS  could,  if 
needed,  close  one  trimester  and  stop 
fishing  during  the  majority  of  the 
pupping  seasons.  However,  under  a 
quarterly  season,  NMFS  would  need  to 
close  two  quarterly  seasons  to  stop 
fishing  during  the  majority  of  pupping 
seasons. 

C.  Shark  Quota  Basis 

As  described  in  the  1993  Shark  FMP, 
the  1993  LCS  shark  quota  was 
established  based  on  an  estimate  of 
MSY.  The  pelagic  shark  quota  was 
based  on  average  landing  estimates 
because  an  estimate  of  MSY  was  not 
available.  In  1997,  based  on  a  1996  LCS 
stock  assessment,  NMFS,  assuming  that 
a  50-percent  reduction  in  fishing 
mortality  was  approximately  a  50- 
percent  reduction  in  catch,  reduced  the 
quota  accordingly.  Also  in  1997,  NMFS 
established  a  SCS  quota  level  based  on 
estimates  of  MSY  from  the  1992  stock 
assessment.  As  described  in  the  HMS 
FMP,  NMFS  establishefd  the  1999  LCS 
quotas,  in  part,  by  reducing  the  1997 
quotas  levels  by  fishing  mortality 
reductions  recommended  by  the  LCS 
stock  assessment.  Thus,  in  recent  vears, 
except  for  2003,  the  commercial  quotas 
for  LCS  and  SCS  have  been  based  on 
older  estimates  of  MSY  as  reduced 
several  times  by  different  recommended 
levels  of  fishing  mortality  reductions. 
This  recent  practice  of  setting  quotas 
has  led  to  confusion  over  where  and 
when  in  the  process  discards  and  state 
landings  after  federal  closures  should  be 
accounted. 

To  alleviate  this  confusion.  NMFS  is 
proposing  a  process  that  bases  the 
starting  level  on  the  MSY  level 
estimated  in  the  stock  assessment.  That 
level  is  then  reduced,  as  appropriate,  to 
ensure  that  optimum  yield  (OY)  can  be 
harvested  from  the  fishery.  For  stocks 
that  are  not  overfished  (e.g..  SCS 
complex).  OY  is  MSY  reduced  by  25 
percent.  For  stocks  that  are  overfished 
(e.g..  LCS  complex),  MSY  is  reduced  by 
the  amount  recommended  in  the  stock 
assessment,  tempered  by  other 
management  measures  that  could 
decrease  shark  mortality.  The 
commercial  quota  is  the  proportion  of 
OY  that  is  equal  to  the  proportion  of 
commercial  landings  in  recent  years  by 
federal  and  state  fishermen.  The 
proportion  of  recreational  landings  and 
dead  discards  from  OY  is  not  included 
in  the  commercial  quota.  Thus,  under 
this  procedure,  MSY,  adjusted  to  ensure 
OY,  is  similar  to  a  total  allowable  catch 
level  and  dead  discards  are  accounted 
for  before  the  commercial  quota  is 
established.  Landings  by  state  fishermen 
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after  a  Federal  closure  would  be 
counted  against  the  established  quota. 
Under  this  process  and  using  the  LCS 
classification  alternative  described 
above,  the  proposed  quota  level  for  LCS 
is  1,109  metric  tons  (mt)  dressed  weight 
(dw)  and  for  SCS  is  454  mt  dw. 

The  LCS  quota  levels  under  this 
process  change,  depending  on  which 
classification  alternative  is  used.  For 
example,  if  the  ridgeback  and  non- 
ridgeback  LCS  split  is  maintained  (the 
no  action  classification  alternative),  the 
LCS  quota  would  be  1,109  mt  dw  for 
ridgeback  LCS  and  555  mt  dw  for  non- 
ridgeback  LCS.  Total  quota  levels  for 
LCS  using  the  MSY  basis  ranged  from 
1,109  mt  dw  for  the  aggregate  (the 
preferred  classification  alternative)  to 
3,200  mt  dw  for  a  more  species-specific 
classification. 

NMFS  also  considered  basing  the 
quota  on  recent  landings  adjusted  to 
account  for  any  recommendations  by 
the  stock  assessments.  The  same  method 
was  used  in  the  emergency  rule  that 
established  quotas  for  the  2003  fishing 
year  (67  FR  78990,  December  27,  2002; 
extended  by  68  FR  31987,  May  29, 
2003).  Under  this  method,  the  quota 
would  be  considered  the  total  allowable 
.  catch  level,  and  both  dead  discards  and 
state  landings  after  a  federal  closure 
would  be  counted  against  the 
established  quota.  Total  quota  levels  for 
LCS  using  the  average  landings  method 
ranged  from  1.016  mt  dw  for  the 
aggregate  (the  preferred  classification 
alternative)  to  1,725  mt  dw  for  a  more 
species-specific  classification.  The 
quota  level  for  SCS  using  the  average 
landings  method  would  be  300  mt  dw. 

D.  Minimum  Size  Restrictions- 

In  the  HMS  FMP,  NMFS  established 
a  minimum  size  limit  of  4.5  ft  (137  cm) 
fork  length  (FL)  for  all  ridgeback  LCS. 
This  size  limit  was  based  on  the  size  of 
maturity  of  the  sandbar  shark  and  was 
finalized  in  order  to  reduce  fishing 
mortality  of  the  sandbar  shark, 
particularly  on  juveniles,  and  to 
mitigate  the  possible  quota  reductions 
that  would  be  necessary  without  that 
size  limit.  At  the  time,  NMFS  noted  that 
this  management  measure,  which  was 
suspended  due  to  litigation,  was  a  type 
of  moving  time/area  closure  in  that  it 
could  offer  protection  to  small  sharks  in 
any  area  but  that  it  could  also  result  in 
dead  discards  of  sandbar  sharks  and 
other  species.  A  size  limit  was  not 
placed  on  non-ridgeback  LCS  because, 
unlike  sandbar  sharks,  blacktip  sharks 
do  not  segregate  based  on  size. 

Given  the  results  of  the  2002  LCS 
stock  assessment,  particularly  the  fact 
that  sandbar  sharks  are  no  longer 
overfished,  NMFS  concludes  that,  at 


this  time,  a  minimum  size  would  not 
significantly  reduce  mortality  and 
would  not  contribute  to  rebuilding  LCS. 
This  is,  especially  true  given  the 
possibility  of  increasing  dead  discards  if 
the  minimum  size  were  kept  in  place 
and  in  consideration  of  the  proposed 
time/area  closure  (described  below)  to 
protect  juvenile  sandbar  and  dusky 
sharks. 

NMFS  also  considered  other 
minimum  sizes  such  as  a  5-ft  (152-cm) 
FL  minimum  size  for  all  LCS;  a  5-ft 
(152-cm)  FL  for  ridgeback  LCS  and  a 
4. 5-ft  (137-cm)  FL  for  non-ridgeback 
LCS;  and  regional  minimum  sizes. 
These  alternatives  were  not  preferred 
due  to  concerns  regarding  identification 
problems  and  concerns  that  they  could 
increase  dead  discards,  particularly  for 
sharks  such  as  blacktip  sharks,  that  do 
not  segregate  by  size. 

3.  Proposed  Recreational  Management 
Measures 

The  measures  analyzed  in  this 
category  include  the  following  issues: 
retention  limit,  minimum  size 
restrictions,  and  authorized  gears.  The 
alternatives  for  these  issues  are 
described  below. 

A.  Retention  Limit 

In  the  1999  HMS  FMP,  NMFS 
established  a  recreational  retention  limit 
of  one  shark  of  any  species  per  vessel 
per  trip  with  an  additional  allowance  of 
one  Atlantic  sharpnose  shark  per  person 
per  trip.  This  retention  limit  was 
established  in  order  to  reduce  the 
harvest  of  LCS  by  recreational  fishermen 
by  over  80  percent  and  prevent  an 
increase  in  harvest  of  SCS.  Additionally, 
establishing  one  limit  for  all  species, 
except  for  Atlantic  sharpnose,  would 
simplif\'  the  regulations  and  improve 
compliance  with  the  regulations  by 
avoiding  misidentification  problems. 

NMFS  is  proposing  to  maintain  this 
retention  limit  and  also  allow  for  one 
bonnethead  shark  per  person  per  trip. 
Based  on  the  results  of  the  SCS  stock 
assessment,  NMFS  feels  that  additional 
mortality  of  bonnethead  sharks  should 
not  result  in  an  overfished  condition. 
Additionally,  bonnethead  sharks  are 
easily  identified  and  are  not  likely  to  be 
confused  with  juvenile  LCS.  Allowing 
the  retention  of  bonnethead  sharks  may 
also  afford  some  economic  and  social 
benefits  for  tournament  or  charter/ 
headboat  operators.  Due  to  apparent 
non-compliance  issues,  the  limit  of  one 
shark  per  vessel  per  trip  has  not  led  to 
a  reduction  in  the  harvest  of  LCS  by 
recreational  fishermen.  However,  with 
the  new  permit  requirement  for 
recreational  shark  fishermen,  NMFS 
believes  that  compliance  and 


enforcement  of  the  recreational 
retention  and  size  limit  should  increase 
because  the  new  permit  requirement 
will  allow  NMFS  to  send  regulatory- 
information  to  a  known  universe  of 
anglers  and  improve  monitoring  of 
catches.  If  compliance  does  increase, 
maintaining  the  one  shark  per  vessel  per 
trip  in  combination  with  the  size  limit 
(discussed  below)  should  reduce  fishing 
mortality  to  levels  recommended  in  the 
2002  LCS  stock  assessment  and 
therefore  wtsuld  contribute  to  rebuilding 
LCS.  If  compliance  does  not  increase. 
NMFS  would  consider  other  alternatives 
in  the  future. 

NMFS  also  considered  adding  an 
allowance  for  one  pelagic  shark  per 
vessel  per  trip:  adding  an  allowance  for 
additional  sharks  for  vessels 
participating  in  registered  HMS 
tournaments  or  for  vessels  that  have 
been  issued  an  HMS  Charter/Headboat 
permit;  requiring  catch-and-release 
fishing  for  all  sharks:  and  removing  all 
retention  limits  for  sharks.  The  first  two 
alternatives  were  not  preferred  because 
NMFS  does  not  have  a  current  stock 
assessment  for  pelagic  sharks  and 
therefore  could  not  analyze  the  impacts 
of  increasing  the  retention  of  pelagic 
sharks.  Additionally,  the  second 
alternative  could  increase  the  number  of 
LCS  harvested  by  anglers,  contrary  to 
the  rebuilding  plan  for  LCS.  The  third 
alternative  was  not  preferred  because 
NMFS  believes  that  this  alternative  may 
have  significant  social  and  economic 
impacts  on  the  recreational  fishery  and 
increasing  compliance  on  the  current 
regulations  should  contribute  to 
rebuilding  of  LCS.  However,  if 
compliance  does  not  improve.  NMFS 
may  need  to  implement  this  type  of 
alternative.  The  last  alternative  was  nof 
preferred  because  that  would  increase 
the  harvest  of  LCS,  contrary  to  the 
rebuilding  plan. 

B.  Minimum  Size  Restrictions 

In  the  HMS  FMP.  NMFS  established 
a  recreational  size  of  4.5  ft  (137  cm)  FL 
for  all  sharks  except  Atlantic  sharpnose. 
This  size  limit  is  based  on  the  age  of 
first  maturity  for  sandbar  sharks.  While 
this  size  limit  essentially  created  a 
catch-and-release  fishery  for  SCS.  it 
allows  for  landings  of  LCS  and  pelagic 
sharks  while  pirotecting  juvenile  LCS. 
NMFS  established  this  size  limit  to 
protect  juvenile  LCS  and  to  ensure 
rebuilding  of  LCS. 

In  this  action,  NMFS  proposes  to 
maintain  the  current  size  limit  and 
extend  the  exception  for  Atlantic 
sharpnose  sharks  to  bonnethead  sharks. 
Keeping  this  size  limit  would  afford 
some  protection  to  juvenile  LCS,  as 
recommended  bv  the  2002  LCS  stock 
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4.  Proposed  Bycatch  Reduction 
Management  Measures 

The  measures  analyzed  in  this 
category  include  the  following  issues: 
gear  restrictions  and  time/area  closures. 
The  alternatives  for  these  issues  are 
described  below. 

A.  Gear  Restrictions     • 

Currently,  NMFS  has  several 
management  measures  designed  to 
reduce  bycatch  and  bycatch  mortality  of 
sea  turtles  and  marine  mammals 
including  net  checks  and  a  time/area 
closure  in  the  gillnet  fishery  and  posting 
handling  and  release  guidelines  in  the 
bottom  longline  fishery.  NMFS  is 
proposing  several  additional  gear 
restrictions  in  order  to  further  reduce 
bycatch  and  bycatch  mortality  in  shark 
fisheries. 

i.  Strikenet  only 

NMFS  proposes  to  allow  only 
strikenetting  and  prohibit  drift 
gillnetting,  in  the  shark  gillnet  fishery. 
While  drift  gillnets  have  been  observed 
to  catch  several  different  species  of  sea 
turtles  and  marine  mammals,  strikenets 
have  not.  Additionally,  over  90  percent 
of  the  catch  of  observed  strikenets  have 
been  of  the  target  shark  species  and  only 
three  teleost  and  ray  species  have  been 
observed  caught. 

While  switching  to  strikenet  is 
expensive  and  may  be  cost-prohibitive 
for  some  vessels,  NMFS  knows  that 
three  of  the  six  vessels  that  are  currently 
in  the  shark  gillnet  fishery  have  used 
strikenet.  Additionally,  once  a  vessel  is 
using  strikenet,  because  it  is  so  efficient 
at  catching  just  the  target  species, 
compared  to  drift  gillnet,  reductions  in 
sorting  time  and  time  spent  fishing  may 
reduce  the  overall  cost  of  fishing. 

Many  shark  gillnet  fishermen 
participate  in  non-HMS  drift  gillnet 
fisheries  during  a  LCS  closure. 
Additionally,  many  gillnet  fishermen  in 
non-HMS  drift  gillnet  fisheries  catch 
sharks.  In  order  to  reduce  any  regulatory 
discards  of  incidental  takes  of  sharks  in 
non-HMS  fisheries  that  result  from  the 
prohibition  of  drift  gillnet,  this 
proposed  management  measure  would 
allow  vessels  issued  a  shark  LAP  to  land 
a  limited  number  of  sharks  (5  LCS  and 
16  SCS  and  pelagic  sharks  combined, 
per  trip),  consistent  with  the  quota  and 
closure  regulations,  if  they  are  using 
drift  gillnet  in  a  non-HMS  fishery. 

ii.  VMS 

NMFS  is  also  proposing  a  VMS 
requirement  for  vessels  with  gillnet  and 
bottom  longline  gear  on  board.  Under 
this  management  measure,  owners  with 
strikenet  gear  on  board  their  vessel  and 
a  directed  LAP  for  sharks  would, 


consistent  with  the  large  whale  take 
reduction  plan,  need  to  have  a  working 
VMS  unit  installed  whenever  the  vessel 
is  away  from  port  from  November  15 
through  March  31  (right  whale  calving 
season).  Owners  with  bottom  longline 
gear  on  board  and  a  directed  LAP  for 
sharks  would  need  to  have  a  working 
VMS  unit  installed  whenever  the  vessel 
is  operating  between  32°  N.  lat  and  38° 
N.  lat  from  January  1  through  July  31  for 
bottom  longline  vessels  (see  proposed 
time/area  closure  discussion  below). 

To  determine  whether  the  entire  HMS 
bottom  longline  fleet  needed  VMS 
installed,  NMFS  analyzed  the  fishing 
reports  of  current  permit  holders  and 
found  that  approximately  80  percent  of 
permit  holders  fished  in  an  area  near  to 
the  homeport  provided  on  the 
application  for  their  permits.  The  result 
was  the  same  regardless  of  the  vessel 
size.  Thus,  because  bottom  longline 
fishermen  do  not  appear  to  fish  in  many 
different  areas,  NMFS  concludes  that 
only  fishermen  operating  in  an  area  and 
time  around  the  proposed  closed  area 
would  need  VMS  installed  on  their 
vessel.  If  additional  closed  areas  are 
implemented  or  if  the  mobility  of  the 
fleet  increases,  NMFS  may  require  VMS 
on  more  vessels. 

VMS  would  aid  NMFS  in  enforcing 
the  regulations  for  time/area  closures 
while  allowing  vessels  to  transit  closed 
areas  to  reach  homeports  and  could 
provide  vessels  some  safety  benefits.  In 
the  case  of  strikenet  vessels,  VMS  may 
reduce  the  amount  of  obserxer  coverage 
required  in  the  fishery  during  that  time 
period.  In  the  case  of  bottom  longline 
vessels,  VMS  could  allow  vessels  with 
sharks  on  board  to  transit  the  closed 
area. 

However,  installing  and  maintaining 
VMS  can  be  expensive.  Based  on  the 
cost  of  VMS  for  pelagic  longline 
fishermen,  the  initial  installation  of 
VMS  could  be  approximately  $1,900  to 
S3, 250  and  each  unit  could  have  an 
average  maintenance  cost  of  $500  per 
year.  To  mitigate  these  costs,  NMFS 
hopes  to  develop  a  range  of  possible 
units  and  service  providers  similar  to 
what  was  done  for  the  pelagic  longline 
fleet.  If  NMFS  does  not  implement  a 
time/area  closure  for  bottom  longline 
fishermen,  bottom  longline  fishermen 
would  not  be  required  to  have  VMS  on 
board  their  vessel. 

iii.  Other  gear  requirements 

NMFS  is  also  proposing  several 
requirements  for  bottom  longline 
fishermen  that  are  similar  to  the 
requirements  for  pelagic  longline 
fishermen.  These  include  requiring  the 
use  of  non-stainless  steel  corrodible 
hooks,  the  possession  of  release 


Federal  Register /Vol.  68,  No.  148/Friday,  August  1,  2003 /Proposed  Rules 


45201 


equipment  (line  cutters,  dipnets,  and, 
when  approved,  dehooking  devices), 
and  a  requirement  that  vessels  move  1 
iwutical  mile  after  an  interaction  with  a 
marine  mammal  or  a  sea  turtle.  If  used 
correctly,  the  hook  and  release 
equipment  requirements  could  be 
effective  in  reducing  post-release 
mortality  of  sea  turtles,  marine 
mammals,  sharks,  and  other  species. 
The  cost  for  this  equipment  should  be 
minimal  and  would  be  a  one-time 
expense. 

Moving  after  an  interaction  with  a 
marine  mammal  or  sea  turtle  could  help 
prevent  additional  interactions  with 
protected  species.  This  management 
measure  could  result  in  additional  cost 
per  trip  for  fishermen  including  the  cost 
of  fuel;  however,  because  few  sea  turtles 
or  marine  mammals  have  been  observed 
caught  in  the  bottom  longline  fishery, 
NMFS  does  not  expect  this  requirement 
to  affect  more  than  a  few  trips  for  all 
vessels  combined,  each  year. 

In  addition  to  the  preferred 
alternatives  outlined  in  sections  i,  ii, 
and  iii,  NMFS  also  considered  (1) 
prohibiting  the  use  of  gillnet;  (2) 
limiting  the  length  of  bottom  longline 
gear;  (3)  limiting  the  soak  time  for 
bottom  longline  gear;  (4)  requiring  the 
use  of  circle  hooks;  (5)  requiring  the 
retention  of  all  sharks  (i.e,  no  discards 
allowed);  and  (6)  requiring  recreational 
and  commercial  fishermen  to  attend 
bycatch  reduction  workshops.  The  first 
alternative  would  have  larger  social  and 
economic  impacts  and  would  not  be 
much  more  beneficial  in  reducing 
bycatch  than  the  preferred  alternative  of 
strikenet  only.  The  second  and  third 
alternatives  could  have  positive 
ecological  benefits.  However,  it  would 
be  difficult  to  ensure  compliance  and 
these  alternatives  could  cause  fishermen 
to  fish  in  an  unsafe  manner.  The  fourth 
alternative  might  have  positive 
ecological  benefits  but  NMFS  is  not  sure 
of  what  the  impacts  of  circle  hooks 
would  be  on  the  shark  fishery  or  how 
many  vessels  already  use  circle  hooks. 
While  the  fifth  alternative  would 
eliminate  regulatory  discards  in  the 
shark  fishery,  it  could  result  in 
fishermen  targeting  species  of  sharks  on 
the  prohibited  species  list  that  cannot 
withstand  fishing  pressure.  The  sixth 
alternative  could  have  ecological 
benefits  but  could  also  have  economic 
impacts  on  fishermen. 

B.  Time/Area  Closure 

In  the  HMS  FMP,  NMFS  did  not 
finalize  any  time/area  closures  to 
protect  juvenile  sharks  because  most 
shark  nursery  or  pupping  grounds  are 
within  state  waters  (outside  of  NMFS' 
jiu-isdiction).  Also,  the  State  of  North 


Carolina  had  recently  closed  state 
waters,  which,  at  the  time  of  developing 
the  HMS  FMP,  was  estimated  to  be 
sufficient  to  reduce  juvenile  sandbar 
and  dusky  shark  mortality.  In  addition, 
the  commercial  minimum  size  finalized 
in  the  HMS  FMP  was  considered  to  be 
as  effective  as  a  time/ area  closure. 

In  this  action,  NMFS  proposes  to 
close  an  area  approximately  38,200 
nmi2  off  the  coasts  of  Virginia,  North 
Carolina,  and  South  Carolina  to  vessels 
issued  directed  shark  LAPs  with  bottom 
longline  gear  on  board  from  January  1 
through  JuJy  31.  This  area  encompasses 
areas  that  have  been  identified  in  the 
HMS  FMP  and  Amendment  1  as  EFH  for 
sandbar  and  dusky  sharks  and  as  an 
habitat  area  of  particular  concern  for 
sandbar  sharks. 

Observer  data  from  1994  through  2003 
for  the  bottom  longline  fishery  indicates 
that  85  percent  of  all  dusky  sharks 
observed  have  been  caught  in  this  area 
and  92  percent  of  those  were  juvenile  or 
neonate  sharks.  Additionally,  66  percent 
of  all  sandbar  sharks  observed  have 
been  caught  in  this  area  and  54  percent 
of  those  were  juvenile  or  neonate 
sharks.  In  areas  outside  the  proposed 
time/area  closure,  only  7  percent  of 
sandbar  sharks  were  juveniles,  and  no 
neonates  were  observed  caught. 

If  effort  is  redistributed  to  other  open 
areas  in  the  Atlantic,  analyses  using  the 
full  observer  database  indicate  that  79 
percent  fewer  dusky  sharks  would  be 
caught  and  48  percent  fewer  sandbar 
sharks  would  be  caught.  In  total,  using 
all  observer  data  from  1994  through 
2003,  the  analyses  indicate  that  27 
percent  fewer  LCS  could  be  caught  as  a 
result  of  the  closure.  The  estimated 
redactions  change  if  a  more  recent 
timeframe  (i.e.,  2000  through  2003)  is 
used.  However,  due  to  the  uncertain 
regulations  in  the  shark  fishery  from 
1999  through  the  present  as  a  result  of 
ongoing  litigation,  NMFS  believes  that  a 
longer  time  period  is  more  indicative  of 
what  could  happen  as  a  result  of  the 
time/area  closure.  Given  the  historically 
short  seasons,  it  is  likely  that  shark 
fishermen  would  still  catch  the  full 
quota  even  with  the  closed  area.  Thus, 
NMFS  expects  that  the  closure  would 
protect  dusky  and  juvenile  sharks  in  the 
area  but  would  not  reduce  the  overall 
LCS  landed. 

This  closure  would  likely  have  large 
negative  economic  and  social  impacts 
on  the  communities,  fishermen,  and 
dealers  who  live  near  the  closed  area. 
Fishermen  who  have  traditionally 
fished  the  proposed  closed  area  could 
go  out  of  business  or  leave  the  fishery 
from  January  through  July  of  each  year, 
relocate  to  a  different  homeport  during 
the  closure,  relocate  permanently  to 


another  homeport,  or  continue  to  fish 
from  their  current  homeport  and  transit 
the  closed  area.  Currently,  there  are 
approximately  34  directed  shark  LAPs 
(14  percent  of  all  directed  shark  LAPs) 
issued  to  fishermen  in  Virginia,  North 
Carolina,  and  South  Carolina.  These  34 
fishermen  and  their  dealers  would  be 
directly  affected  by  the  closure.  The 
fishermen  who  remain  in  the  fishery 
would  experience  additional  fishing 
costs  including  the  cost  of  fuel, 
potentially  longer  trips,  and  potentially 
the  need  to  find  a  new  dealer.  VMS 
might  help  minimize  the  economic  and 
social  impacts  because  fishermen  could 
transit  the  area  to  offload  fish.  In  other 
words,  they  could  continue  to  use  their 
traditional  dealers  and  would  not  have 
to  be  away  from  their  families  or 
communities  for  as  long  as  they  would 
if  they  could  not  transit  the  closed  area. 

Fishermen  and  dealers  outside  the 
area  could  experience  some  benefits 
because  more  of  the  quota  would  be 
caught  outside  the  closed  area. 
However,  there  could  also  be  some 
negative  impacts  if  relocating  fishermen 
add  more  pressure  to  a  community  that 
already  has  many  fishermen. 

NMFS  also  considered  other  closures 
including  closing  all  EFH  for  neonate 
and  juvenile  sharks  during  pupping 
season  and  a  closure  for  finetooth  EFH 
in  St.  Andrews  Bay  area,  Florida.  The 
first  alternative  was  not  preferred 
because  it  could  close  large  portions  of 
the  Economic  Exclusive  Zone  (EEZ)  for 
large  periods  of  time  and  therefore 
could  put  many  shark  fishermen  out  of 
business.  The  second  alternative  was 
not  preferred  because  finetooth  EFH  is 
located  almost  exclusively  in  state 
waters,  over  which  NMFS  would  not 
have  jurisdiction. 

5.  Other  Proposed  Management 
Measures 

The  measures  analyzed  in  this 
category  include  the  following  issues: 
deepwater  emd  other  sharks,  prohibited 
species,  and  exempted  fishing  permits 
(EFPs).  The  alternatives  for  these  issues 
are  described  below. 

A.  Deepwater  and  Other  Sharks 

In  the  1993  Shark  FMP,  NMFS    ' 
decided  that  some  species  of  sharks  did 
not  need  management  at  that  time  but 
that  data  should  be  collected  on  these 
species.  These  species  are  currently  in 
the  group  called  "Deepwater  and  Other 
Sharks"  and  include  species  such  as 
smooth  dogfish,  the  catsharks,  the 
lanternsharks,  and  the  gulper  sharks. 

In  the  1999  HMS  FMP.  NMFS  added    , 
those  species  to  the  management  unit 
with  the  express  purpose  of  bringing 
them  under  the  regulations  to  protect 
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species  could  le  caught  unless  it  was 
shown  to  be  su  sceptible  to  overfishing 
to  one  where  p  ossession  of  certain 
species  was  al  owed  only  if  that  species 
was  known  or  expected  to  be  able  to 
withstand  spec  ified  levels  of  fishing 
mortality.  Thu  ;,  species  that  were  rarely 
caught  (e.g..  Ca  ribbean  reef)  or  that  ones 
where  NMFS  had  little  biological  data 
available  (i.e..  Atlantic  angel)  were 
added  to  the  li;  t.  Additionally,  species 
such  as  dusky  i  )r  night  sharks,  that  were 
candidates  ^r  isting  under  the 
Endangered  Sp  Bcies  Act  (ESA)  or  that 
had  become  de  dieted,  were  also  added 
to  the  list. 

■   The  1999  HK  S  FMP  possession  limits 
on  prohibited  <  secies  went  into  effect 
for  recreationa  fishermen  in  1999  and 
for  commercial  fishermen  on  lune  21. 
2000  (65  FR  38  140).  Since  that  time. 
NMFS  has  had  numerous  questions 
regarding  why  :ertain  species  are  or  are 
nol  on  the  list  t  nd  requests  to  add  or 
remove  certain  species  to  or  from  the 
prohibited  spec  ies  list.  To  address  these 
requests.  NMFJ  is  proposing  a 
mechanism  wh  jre.  through  the 
regulatory  fram  jwork  adjustment 


process  in  the  1999  HMS  FMP.  species 
could  be  added  to  or  removed  from  the 
prohibited  species  list. 

Under  the  proposed  rule,  species 
could  be  added  to  the  prohibited  species 
list  if  at  least  two  of  the  following 
criteria  are  met:  (1)  There  is  sufficient 
biological  information  to  indicate  the 
stock  warrants  protection,  such  as 
indications  of  depletion  or  low 
reproductive  potential  or  the  species  is 
on  the  ESA  candidate  list:  (2)  the 
species  is  rarely  encountered  or 
observed  caught  in  HMS  fisheries:  (3) 
the  species  is  not  commonly 
encountered  or  observed  caught  as 
bycatch  in  fishing  operations:  or  (4)  the 
species  is  difficult  to  distinguish  from 
other  prohibited  species  (i.e.,  look-alike 
issue).  Alternatively,  a  species  could  be 
removed  from  the  prohibited  species  list 
if  it  meets  only  one  of  the  criteria. 
Under  the  proposed  alternative,  NMFS 
does  not  expect  any  ecological, 
economic,  or  social  impacts  but  the 
alternative  could  clarify  the  reason  for 
species  being  added  or  removed  and 
allow  for  more  rapid  and  adaptive 
management  of  the  species. 

NMFS  is  not  proposing  to  change  the 
current  prohibited  species  list  at  this 
time.  However,  NMFS  would  continue 
to  issue  EFPs  or  scientific  research 
permits  (SRPs),  as  appropriate,  to 
fishermen  or  researchers  who  would 
like  to  collect  information  to  indicate 
that  a  certain  species  of  shark  does  or 
does  not  meet  the  above  criteria.  NMFS 
may  remove  some  of  the  current  species 
in  the  future  using  the  proposed 
mechanism. 

NMFS  also  considered  alternatives  for 
adding  or  removing  certain  species  from 
the  list  including  adding  finetooth 
sharks,  adding  deepwater  and  other 
sharks,  returning  to  the  original  five 
species,  and  removing  dusky  sharks. 
VVhile  these  alternatives  could  have 
merit.  NMFS  believes  it  is  not 
appropriate  to  change  the  list  until  a 
formal  mechanism  is  approved. 

C.  EFPs 

Under  50  CFR  part  600.  NMFS  may 
authorize  for  limited  testing,  public 
display,  and  scientific  data  collection 
purposes,  the  harvest  of  species 
managed  under  an  FMP  or  fishery 
regulations  that  would  otherwise  be 
prohibited.  This  exempted  fishing  may 
onlv  be  conducted  if  authorized  by  an 
EFP  or  SRP.  In  the  1999  HMS  FMP. 
NMFS  established  a  60-mt  whole 
weight  (ww)  shark  public  display  quota 
for  the  purpose  of  collecting  sharks  for 
aquariums  and  other  instances  of  public 
display.  To  collect  sharks  under  this 
quota,  vessel  owners  must  be  issued  an 
EFP. 


In  this  action,  NMFS  is  proposing  an 
administrative  change  where  vessel 
owners  who  collect  sharks  or  HMS  for 
public  display  would  be  issued  a 
"public  display  permit"  instead  of  an 
EFP.  At  this  time,  the  application  and 
issuance  procedures  for  a  public  display 
permit  would  be  the  same  as  those  for 
an  EFP.  Sharks  taken  with  a  public 
display  permit  would  still  be  counted 
against  the  60  mt  ww  public  display 
quota.  The  conditions  of  the  permit 
would  depend  on  the  proposal 
submitted  by  the  vessel  owner. 
Changing  the  permit  name  should  not 
have  any  ecological,  economic,  or  social 
impacts  but  would  clarify  the  purpose 
for  which  the  permit  was  issued. 

NMFS  may  consider  other  changes  to 
the  EFP/SRP/pubic  display  permitting 
system  in  the  future.  These  changes 
could  include  a  requirement  for 
background  checks  regarding  previous 
fisheries  violations,  a  mandatory 
application  form,  or  specific  quotas  for 
all  HMS  regarding  public  display  or 
scientific  research.  NMFS  welcomes  any 
comments  on  these  potential 
alternatives. 

6.  EFH  Update 

Under  the  Magnuson-Stevens  Act, 
each  FMP  must  describe  EFH  for  the 
fishery,  minimize  to  the  extent 
practicable  adverse  effects  on  that  EFH 
caused  by  fishing,  and  identifx'  other 
actions  to  encourage  the  conservation 
and  enhancement  of  EFH.  In  the  1999 
HMS  FMP,  NOAA  Fisheries  identified 
EFH  for  all  actively  managed  species  of 
sharks  and  two  habitat  areas  of  concern. 
Under  the  EFH  regulations,  NMFS  must 
review  EFH  areas  every  five  years  and 
update  EFH  areas  if  there  is  a  change  of 
status  or  if  new  information  becomes 
available.  Because  the  new  stock 
assessments  resulted  in  a  change  of 
status  for  blacktip,  sandbar,  and 
finetooth  sharks,  NMFS  must  update 
EFH  for  those  species.  NMFS  is  also 
updating  EFH  for  nurse  and  dusky 
sharks  due  to  new  information.  NMFS 
will  review  EFH  for  all  HMS  over  the 
next  year. 

In  updating  EFH  identifications, 
NMFS  is  proposing  two  methods  to 
identif>'  EFH:  (1)  Identifx-  EFH  for  each 
species  and  life  stages  as  those  habitats 
necessary  for  spawning,  breeding, 
feeding,  or  growth  to  maturity  and  (2) 
increase  or  decrease  existing  EFH  areas 
for  individual  species  based  on  special 
needs.  The  first  alternative  would  help 
to  ensure  identified  EFH  does  not 
include  marginal  habitat.  The  second 
alternative  would  allow  changes  to  the 
geographic  scope  of  EFH  based  on  the 
specific  needs  of  the  species.  For 
example,  an  overfished  species  may 
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need  a  greater  percentage  of  habitat 
identified  as  EFH  to  ensure  its  ability  to 
rebuild  compared  to  a  species  that  is  not 
overfishe<i.  NMFS  also  considered 
identifying  EFH  based  on  the  entire 
geographic  range  of  a  species. 

To  update  EFH  identified  for  sandbar, 
blacktip,  finetooth,  nurse,  and  dusky 
sharks,  NMFS  considered  updated 
fishery  dependent  and  independent  data 
for  these  species  and  considered  new 
information  regarding  the  biology  of 
these  species.  NMFS  also  considered 
changes  in  fishing  practices  and  areas 
since  the  1999  HMS  FMP.  As  a  result, 
NMFS  is  proposing  slight  changes  to  the 
EFH  identified  for  individual  life  stages 
and  slight  changes  to  the  size  ranges 
used  to  define  each  life  stage.  Maps  and 
specific  changes  are  fully  described  in 
the  DEIS  for  Amendment  1. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act,  16  U.S.'C.  1801  etseq. 

As  required  under  the  Regulatory 
Flexibility  Act,  NMFS  has  prepared  an 
IRFA.  The  IRFA  examines  the  impacts 
of  the  preferred  alternatives  and  any 
significant  alternatives  to  the  proposed 
rule  that  could  minimize  any  significant 
economic  impacts  on  small  entities.  A 
summary  of  the  information  presented 
in  the  IRFA  is  below.  Amendment  1 
provides  further  discussion  of  the 
economic  impacts  of  all  the  alternatives 
considered.  NMFS  does  not  believe  that 
the  proposed  regulations  would  conflict 
with  any  relevant  regulations,  federal  or 
otherwise  (5  U.S.C.  603(b)(5)). 

NMFS  considers  all  commercial 
permit  holders  to  be  small  entities 
according  to  the  Small  Business 
Administration's  size  standard  for 
defining  a  small  entity  (5  U.S.C. 
603(b)(3)).  NMFS  estimates  that,  as  of 
October  2002,  there  are  approximately 
251  directed  shark  permit  holders  and 
376  incidental  shark  permit  holders  for 
a  total  of  627  commercial  permit  holders 
who  are  authorized  to  fish  for  and  sell 
sharks  commercially  and  who  could  be 
affected  by  the  preferred  alternatives 
outlined  in  the  proposed  rule.  Only  120 
of  these  vessels  (approximately  20 
percent  of  all  permit  holders)  reported 
landings  of  shark  during  2001.  These 
120  vessels  could  be  affected  by  all 
proposed  commercial  requirements 
including  memaging  LCS  as  one  group, 
the  proposed  quota  level,  regional 
quotas,  trimester  quotas,  and  bycatch 
reduction  methods.  There  are  34  permit 
holders  (approximately  5  percent  of  all 
permit  holders)  located  in  Virginia, 
South  Carolina  and  North  Carolina. 
These  permit  holders  could  be  directly 
affected  by  the  proposed  time/ area 


closure  in  the  mid-Atlantic  Bight. 
Additionally,  NMFS  knows  of  fewer 
than  1 1  shark  fishermen  who  have  used 
drift  gillnet  gear  at  some  point  in  the 
past  and  only  six  in  recent  years.  These 
six  vessels  could  be  affected  by  the 
shark  gillnet  gear  requirements  of  the 
proposed  rule  including  prohibiting 
drift  gillnet  gear  while  allowing 
strikenet  gear  and  requiring  VMS  during 
right  whale  calving  season. 

The  proposed  recreational 
requirements  could  also  affect  all 
recreational  HMS  permit  holders 
including  HMS  Angling  category  permit 
holders  (approximately  9,372  as  of  May 
2003)  and  HMS  Charter/ Headboat 
permit  holders  (approximately  2,412  as 
of  May  2003)  because  some  of  these 
permit  holders  target  sharks.  While 
there  are  a  number  of  permit  holders  in 
these  categories,  these  permit  holders 
can  target  any  HMS;  few  actually  target 
sharks. 

Other  sectors  of  HMS  fisheries  such  as 
dealers,  processors,  bait  houses,  and 
gear  manufacturers  might  be  affected  by 
the  proposed  regulations,  particularly 
the  shift  to  trimester  seasons  for 
commercial  fisheries,  reduction  in 
commercial  LCS  quota/  increase  in 
commercial  SCS  quota,  and  time/area 
closure  off  North  Carolina  during  the 
winter  commercial  fishery.  However, 
the  proposed  rule  does  not  apply 
directly  to  them.  Rather  it  applies  only 
to  permit  holders  and  fishermen.  As 
such,  the  economic  impacts  on  these 
other  sectors  are  discussed  in 
Amendment  1  but  not  in  the  IRFA. 

Some  of  the  preferred  alternatives  in 
this  document  may  result  in  additional 
reporting,  recordkeeping,  and 
compliance  requirements  (5  U.S.C. 
603(b)(4)).  The  proposed  rule  includes  a 
requirement  that  would  require 
approximately  six  gillnet  shark  fishing 
vessels  and  approximately  10  directed 
category  bottom  longline  shark  fishing 
vessels  (22  vessels  have  reported  fishing 
in  the  area  but  12  of  those  would  likely 
already  have  VMS  due  to  a  requirement 
in  the  pelagic  longline  fishery)  to  install 
VMS  units  at  an  initial  average  cost  of 
approximately  $1,900-3,250  ($1,600- 
2,500  per  unit  and  $300-750  installation 
fee),  an  average  annual  maintenance 
cost  of  approximately  $500/year,  and 
approximately  $1.44/day  for  position 
reports.  This  alternative  would  likely 
increase  costs  but  should  not  increase 
the  needed  skill  level  required  for  HMS 
fisheries. 

Some  of  the  proposed  regulations 
such  as  defining  the  recreational 
authorized  gear,  prohibiting  drift  gillnet 
gear,  implementing  a  time/area  closure, 
installing  VMS,  obtaining  gear  to  reduce 
bycatch  or  bycatch  mortality,  and 


applying  for  display  permits  could 
change  compliance  regarding  the  way 
and  areas  in  which  fishermen  fish  and 
set  their  gear  and  could  require  an 
increase  in  the  skill  level  needed  to 
participate  in  HMS  fisheries.  However, 
only  the  time/area  closure,  installing 
VMS,  and  the  prohibition  on  drift 
gillnet  gear  would  be  likely  to  have 
significant  negative  economic  impacts 
on  some  permit  holders  because  these 
measures  have  definite  expenditures  or 
costs  associated  with  them.  Permit 
holders  that  are  not  directly  affected  by 
the  proposed  closure  could  experience 
some  economic  benefits  as  a  result  of 
the  closure  because  more  of  the  quota 
from  January  through  July  could  be 
harvested  in  their  area.  Prohibiting  tlrift 
gillnet  gear  would  likely  result  in 
negative  economic  impacts  for  some  of 
the  six  vessels  actively  fishing  in  the 
gillnet  fishery,  but  overall  would  not 
(directly  affect  the  vast  majority  of  the 
shark  fishing  fleet  because  these  six 
vessels  make  up  a  small  percentage  of 
participants  in  the  fisher}'.  The  other 
alternatives  listed  that  could  change 
compliance  and/or  reporting 
requirements  would  likely  only  have 
minor,  if  any.  economic  impacts  on 
small  entities. 

One  of  the  requirements  of  an  IRFA  is 
to  describe  any  alternatives  to  the 
proposed  rule  which  acc:omplish  the 
stated  objectives  and  which  minimize 
any  significant  economic  impacts  (5  - 
U.S.C.  603  (c)).  Additionally,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  603 
(c)  (l)-(4))  lists  four  categories  for 
alternatives  that  should  be  discussed. 
These  categories  are:  (1)  establishment 
of  differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  clarification,  consolidation, 
or  simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities;  (3)  use  of 
performance  rather  than  design 
standards;  and  (4)  exemptions  from 
coverage  of  the  rule  for  small  entities. 

As  noted  earlier,  NMFS  considers  all 
permit  holders  to  be  small  entities.  In 
order  to  meet  the  objectives  of  this 
proposed  rule,  consistent  with  the 
Magnuson-Stevens  Act,  NMFS  cannot 
exempt  small  entities  or  change  the 
reporting  requirements  only  for  small 
entities.  Additionally,  many  of  the 
proposed  measures  such  as  quotas  for 
the  fishing  season,  retention  limits  for 
the  recreational  fishery,  and  gear 
restrictions  would  not  be  as  effective 
with  different  compliance  and  reporting 
requirements.  Thus,  there  are  no 
alternatives  available  under  the  first  and 
fourth  categories  listed  above. 
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that  profits  could  increase  due  to  less 
time  taken  to  sort  the  catch.  No  other 
measure,  other  than  banning  gillnet  gear 
altogether,  would  be  as  effective  at 
minimizing  bycatch  in  the  gillnet 
fishery.  The  no  action  alternative  would 
minimize  the  economic  impacts  on 
individual  fishermen  but  would  not 
address  bycatch  issues  in  this  fishery 
and  therefore  would  not  be  consistent 
with  the  Magnuson-Stevens  Act. 
NMFS  is  proposing  a  time/area 
closure  for  sandbar  and  dusky  shark 
nursery  and  pupping  areas  off  North 
Carolina  during  the  winter  fishery.  This 
alternative  is  designed  to  reduce 
bycatch  of  neonate  and  juvenile  sandbar 
and  dusky  sharks  and  is  likely  to  have 
significant  impacts  on  34  permit  holders 
by  closing  large  sections  of  coastal 
waters  to  shark  fishing.  This  amounts  to 
a  direct  economic  impact  on  14  percent 
of  the  directed  shark  fleet. 

During  2001,  only  13  permit  holders 
with  home  ports  located  in  South 
Carolina,  North  Carolina,  and  Virginia 
reported  shark  landings.  These  vessels 
reported  gross  revenues  totaling 
5351,600  during  that  year.  Economic 
analyses  indicate  that,  if  effort  is  not 
redistributed,  the  proposed  time/area 
closure  would  result  in  a  4-percent 
reduction  in  total  gross  revenues  for  the 
fishery  as  a  whole  and  in  a  27-percent 
reduction  of  revenues  for  the  small 
entities  directly  affected  by  the 
proposed  closure.  Fishermen  would  be 
directly  impacted  by  a  reduction  in 
catch  and  income  from  areas  that  they 
have  traditionally  relied  upon.  Fishing 
practices  and  behavior  of  fishermen 
would  also  be  affected  by  requiring 
fishermen  to  travel  further  offshore.  Due 
to  greater  distances  traveled,  fishermen 
would  spend  more  time  at  sea.  and 
associated  costs  of  food,  fuel,  and  labor 
could  increase  and  profits  decrease. 
This  could  cause  some  fishermen  to  go 
out  of  business,  move  to  new  areas,  or 
alter  fishing  patterns  in  other  ways.  This 
alternative  could  result  in  a  change  in 
the  distribution  of  benefits  and  costs, 
with  the  financial  costs  of  operating  in 
the  fishery  increasing  and  benefits 
decreasing.  However,  the  preferred 
alternative  may  result,  once  LCS 
rebuild,  in  slight  benefits  for  fishery 
participants  that  are  not  directly 
affected  by  the  closure  and  it  minimizes 
the  economic  impacts  compared  to  the 
other  time/area  closure  alternatives 
considered.  The  no  action  alternative 
could  also  minimize  the  impacts  but 
that  alternative  would  not  minimize 
bycatch  and  bycatch  mortality,  to  the 
extent  practicable,  consistent  with  the 
Magnuson-Stevens  Act,  and  would  not 
protect  juvenile  sharks  as  recommended 
by  the  LCS  stock  assessment.  Without 


the  protection  of  juvenile  sharks, 
rebuilding  of  LCS  could  be  delayed, 
contrary  to  the  provision  of  the 
Magnuson-Stevens  Act.  * 

NMFS  does  not  know  of  any 
performance  standards  or  design 
specifications  that  would  help  reduce 
bycatch  of  sandbar,  dusky,  juvenile,  or 
other  sharks  in  this  fishery.  However, 
NMFS  could  issue  EFPs  to  fishermen  or 
scientists  who  want  to  conduct  research 
on  this  issue,  similar  to  what  is  being 
done  in  the  Northeast  Distant  Statistical 
Area  with  the  pelagic  longline  fishery. 

NMFS  is  also  proposing  to  require 
vessels  that  use  strikenet  gear  during 
right  whale  calving  season,  consistent 
with  the  large  whale  take  reduction 
plan,  or  bottom  longline  gear  in  the 
south-  and  mid-Atlantic  regions  during 
the  time/area  closure  to  install  VMS 
units.  This  would  result  in  increased 
costs  in  the  short-term.  However,  in  the 
long-term,  VMS  could  result  in 
increased  revenues  by  preventing  more 
burdensome  regulations  and  allowing 
more  fishing  time.  Additionally,  under 
this  alternative,  bottom  longline  vessels 
would  be  able  to  traverse  closed  area 
and  gillnet  vessels  might  require  less 
observer  coverage.  The  VMS  units  for 
the  HMS  pelagic  longline  fleet  have  an 
initial  average  cost  of  approximately 
$1,900-3,250  (81,600-2,500  per  unit 
and  $300-750  installation  fee),  an 
average  annual  maintenance  cost  of 
approximately  S500/year,  and 
approximately  $1.44/day  for  position 
reports. 

An  economic  analyses  of  the  impacts 
associated  with  VMS  requirements 
indicate  that  only  6  percent  of  the  fleet 
would  be  affected  and  that  this  would 
result  in  a  9-percent  reduction  in  total 
gross  revenues  for  fishery  as  a  whole 
and  a  one  time  31-percent  reduction  in 
total  gross  revenues  for  the  vessels 
directly  affected  by  this  proposed 
requirement  as  a  result  of  the  purchase 
and  installation  of  the  units.  To  provide 
vessel  owners  with  flexibility  and  help 
minimize  costs,  NMFS  would  tvpe- 
approve  several  different  VMS  units  and 
manufacturers  for  use,  similar  to  the 
units  approved  for  use  in  the  pelagic 
longline  fisheries.  No  VMS  units  have 
been  type-approved  yet  specifically  for 
use  in  the  Atlantic  shark  fisheries  as  of 
this  date.  Based  on  the  range  of  VMS 
units  commercially  available,  NMFS 
expects  any  VMS  unit  type-approved  for 
Atlantic  shark  fisheries  to  be  similar  or 
identical  to  those  type-approved  for  the 
pelagic  longline  fisheries.  Once  the 
type-approval  is  complete,  it  is  likely 
that  this  alternative  will  result  in 
simplification  of  compliance  and 
reporting  requirements  under  the 
proposed  rule  for  such  small  entities. 
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VMS  would  only  be  needed  if  there  is 
a  time/area  closure  in  order  to  ensure 
adequate  compliance  with  the  closure. 
Not  requiring  VMS  could  result  in 
inadequate  enforcement  of  a  time/area 
closure  that  minimizes  bycatch  and  aids 
in  rebuilding  LCS.  Thus,  not  requiring 
VMS  is  not  consistent  with  the 
objectives  of  this  proposed  rule  or  the 
Magnuson-Stevens  Act. 

Tne  other  proposed  bycatch  measures 
would  require  vessels  to  buy  release 
equipment  or  gear  that  would  reduce 
post-release  mortality.  In  addition, 
vessels  would  be  required  to  move  one 
nautical  mile  away  immediately  after 
interacting  with  a  protected  species. 
These  measures  would  likely  result  in 
minor  economic  impacts  to  small 
entities,  primarily  because  the  cost 
associated  with  purchasing  release 
equipment  is  minimal  and  is  a  one  time 
cost.  The  requirement  to  move  one 
nautical  mile  after  an  interaction  with  a 
marine  mammal  or  sea  turtle  would 
likely  increase  fuel  costs  due  to 
increased  time  transiting  to  another 
fishing  area  and  increased  time  needed 
to  fish  if  alternate  fishing  grounds  are 
not  as  productive  for  target  species. 
However,  because  few  marine  mammals 
or  sea  turtles  have  been  observed 
caught,  NMFS  does  not  believe  that  this 
requirement  would  affect  more  than  a 
few  trips  for  all  vessels  combined,  each 
year.  Not  requiring  the  release 
equipment  or  movement  after  a 
protected  species  interaction  would  not 
minimize  bycatch  and  bycatch  mortality 
as  is  required  under  the  Magnuson- 
Stevens  Act  and  the  Endangered  Species 
Act. 

The  proposed  recreational  retention 
limit  (existing  size  and  bag  limit  plus 
one  bonnethead  shark  per  person  per 
trip  with  no  minimum  size)  was  also 
designed  to  minimize  the  economic 
impacts  on  recreational  fishermen  while 
also  allowing  for  healthy  stocks  to  be 
managed  at  optimum  yield  and 
overfished  stocks  to  rebuild.  Because 
this  alternative  relieves  a  previous 
restriction  by  allowing  for  more  sharks 
to  be  harvested,  this  alternative  may 
increase  revenues  to  charter/headboats 
and  other  small  entities  who  rely  on  the 
recreational  shark  fishery  for  income 
and  could  increase  the  willingness  to 
pay  and  angler  consumer  surplus.  While 
some  other  retention  limit  alternatives 
considered  could  further  relieve 
restrictions  to  the  recreational  fishery 
and  increase  profitability  of  charter/ 
headboat  fishermen,  those  alternatives 
may  not  allow  for  overfished  LCS  to 
rebuild,  as  required  under  the 
Magnuson-Stevens  Act. 

In  addition  to  the  management 
measures  described  above,  NMFS  is  also 


proposing  several  management 
measures  that  are  likely  to  result  in 
minor,  if  any,  economic  costs  or  benefits 
on  small  entities.  Some  of  these 
measures  may  simplify  existing 
compliance  and  reporting  requirements. 
These  measures  are:  limiting  the 
authorized  gear  in  the  shark  recreational 
fishery  to  handline  and  rod  and  reel 
(most  fishermen  already  use  these  gear 
types);  removing  the  species  group 
"deepwater  and  other  sharks"  fi-om  the 
management  unit  and  specifying  these 
species  for  data  collection  purposes 
only;  retaining  the  current  19  prohibited 
species  and  establishing  criteria  for  the 
addition/removal  of  other  species  to/ 
from  the  prohibited  species  group; 
updating  identified  EFH;  and  changing 
the  name  of  a  permit. 

This  proposed  rule  contains  new 
collection-of-information  requirements 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA).  The  following  requirements 
and  estimated  times  per  response  have 
been  submitted  to  OMB  for  approval:  4 
hours  for  installation  of  a  VMS,  5 
minutes  for  completion  of  a  VMS 
certification  statement,  2  hours  per  year 
for  VMS  maintenance,  and  0.3  seconds 
for  an  automated  position  report  from  a 
VMS. 

This  proposed  rule  also  contains 
collection-of-information  requirements 
that  have  already  been  approved  by 
OMB  under  control  number  0648-0471. 
These  requirements  and  their  estimated 
response  times  are  30  minutes  for  an 
application  for  a  shark  display  permit, 
and  5  minutes  for  a  catch  report  from  a 
holder  of  a  shark  display  permit. 

Public  comment  is  sought  regarding: 
whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  cAllection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  the  HMS 
Division  and  to  OMB  at  the 
ADDRESSES  above. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 


These  proposed  regulations  are  not 
expected  to  increase  endangered  species 
or  marine  mammal  interaction  rates.  A 
Biological  Opinion  (BiOp)  issued  June 
14,  2001,  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fishery  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  turtle  species  under 
NOAA  Fisheries  jurisdiction,  and  that 
other  HMS  fisheries  would  adversely 
affect,  but  were  not  likely  to  jeopardize, 
the  continued  existence  of  endangered 
and  threatened  marine  mammal  or  sea 
turtle  populations.  On  July  9,  2002  (67 
FR  45393).  NOAA  Fisheries 
implemented  the  reasonable  and 
prudent  alternative  required  by  the 
BiOp.  Regarding  the  pelagic  longline 
fishery,  these  proposed  regulations 
would  not  have  any  additional  impact 
on  sea  turtles  as  these  actions  would  not 
change  pelagic  longline  fishery 
regulations  and  therefore,  would  not 
change  pelagic  longline  fishing  effort  or 
patterns.  Regarding  the  shark  bottom 
longline,  gillnet.  and  recreational 
fisheries,  these  proposed  regulations  are 
expected  to  decrease  bycatch  and 
bycatch  mortality  of  protected  species 
by  reducing  fishing  effort  (e.g..  reducing 
the  LCS  commercial  quota, 
implementing  a  bottom  longline  time 
and  area  closure,  expanding  the 
restriction  for  gillnet  vessels  to  strikenet 
at  all  times,  requiring  vessel  monitoring 
systems  (VMS)  on  gillnet  and  bottom 
longline  vessels  to  enforce  time  and  area 
closures,  increasing  outreach  and 
enforcement  of  recreational  retention 
and  size  limits,  and  requiring  vessels 
with  bottom  longline  gear  to  move  1 
nmi  after  an  interaction)  and  decreasing 
post-release  mortality  (requiring  non- 
stainless  steel  hooks,  dipnets.  line 
cutters,  and  dehooking  devices). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects 

50  CFR  Part  600 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Statistics. 

50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels, 
Foreign  relations.  Imports,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Treaties. 
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Dated:  |uly  2p.  2003 
Rebecca  Lent, 

Deputy  Assistatl 


Pro\  n 


Regulatory 
FisberiesSen 

For  the 
preamble.  50 
proposed  to 


reasons  set  out  in  the 

FR  parts  600  and  635  are 
hfe  amended  as  follows: 


PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 


1.  The  authbrity 
part  600  contiiues 

Authority:  5 

ct  scq. 

2.  In  §600.; 
of  authorized 
paragraph  (v) 
follows: 


citation  for  50  CFR 
to  read  as  follows: 

.S.C.  561  and  16  U.S.C.  1801 

25.  section  IX  of  the  list 
isheries  and  gears  in 
is  revised  to  read  as 


§  600.725    Ger^ral  prohibitions. 

*         *         * 

(v)  *  *  * 


Fist)  jry 


SECRE  TARY 


IX. 

1 .  Atlantic  Tuna  ; 

and  Sharks  Fphe 

(FMP): 
A.  Swordfish  hakdgear  fishery 


B.  Pelagic  longlihe  fishery 
C  Shark  giilnet  ishery 
D  Shark  bottorr  longline  fish- 
ery 
E.  Shark  handgiar  fishery 


F.  Shark  recreatjonal  fishery 

G.  Tuna  purse  sfeine  fishery 
H.  Tuna  recreatipnal  fishery 

I.  Tuna  handgeat  fishery 


J.  Tuna  harpoon 

2.  Atlantic  Billfisl 
(FMP): 

Recreational  fistjery 

3.  Commercial 
(Non-FMP) 
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Administrator  for 
•ams.  Xational  Marine 


Authorized 
gear  types 


OF  COMMERCE 
Swordfish, 
nes 


fishery 
Fishery 


F  sheries 


A.  Rod  and 
reel,  har- 
poon, 
handline, 
bandit  gear 

B.  Longline 

C.  Strikenet 

D.  Longline 

E.  Rod  and 
reel, 

handline, 
bandit  gear 

F.  Rod  and 
reel, 
handline 

G.  Purse 
seine 

H.  Rod  and 
reel, 
handline 

I.  Rod  and 
reel,  har- 
poon, 
handline, 
bandit  gear 

J.  Harpoon 


Rod  and  reel 
Rod  and  reel, 
handline, 
longline, 
giilnet.  har- 
poon, ban- 
dit gear, 
purse  seine 


PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

3.  The  authority  citation  for  50  CFR 
part  635  continues  to  read  as  follows: 

Authority:  16  Lf.S.C.  971  at  seq.:  16  U.S.C. 
1801  etseq. 

4,  In  §  635.2,  the  definition  of 
"Management  unit,"  under  paragraph 
(5),  is  revised  and  new  definitions  for 
"Display  permit,"  "Mid-Atlantic  shark 
closed  area,"  and  "Strikenet  or  to  fish 
with  strikenet  gear"  are  added  in 
alphabetical  order  to  read  as  follows: 

§635.2    Definitions. 

***** 

Display  permit  means  a  permit  issued 
in  order  to  catch  and  land  sharks  for  the 
purpose  of  public  display  pursuant  to 
§635.32. 

***** 

Management  unit  means  in  this  part: 

***** 

(5)  For  sharks,  means  all  fish  of  these 
species  in  the  western  north  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea.  excluding  those 
species  listed  in  Table  2  of  Appendix  A. 
***** 

Mid-Atlantic  shark  closed  area  means 
the  Atlantic  Ocean  area  seaward  of  the 
inner  boundary  of  the  U.S.  EEZ  from  a 
point  intersecting  the  inner  boundary  of 
the  U.S.  EEZ  at  37°30'  N.  lat.  near 
VVachapreague  Inlet,  Virginia,  and 
proceeding  due  east  to  connect  by 
straight  lines  the  following  coordinates 
in  the  order  stated:  37°30'N.  lat..  74°15' 
VV.  long.;  33°00'N.  lat..  74°15'VV.  long.; 
then  proceeding  due  west  to  intersect 
the  inner  boundary  of  the  U.S.  EEZ  at 
33°00'  N.  lat.  near  Cape  Remain,  South 
Carolina. 
***** 

Strikenet  or  to  fish  with  strikenet  gear 
means  a  giilnet  with  webbing  of  5 
inches  or  greater  stretched  mesh  that  is 
designed  so  that,  when  it  is  deployed, 
it  encircles  or  encloses  an  area  of  water 
either  with  the  net  or  by  utilizing  the 
shoreline  to  complete  encirclement,  or 
to  fish  with  such  a  net  and  method. 
***** 

5.  In  §635.3,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  635.3    Relation  to  other  laws. 

*         *         *         *         * 

(d)  An  activity  that  is  otherwise 
prohibited  by  this  part  may  be 
conducted  if  authorized  as  scientific 
research  activity,  exempted  fishing  or 
exempted  educational  activity,  or  for 
public  display,  as  specified  in  §635.32. 
***** 

6.  In  §635.5,  paragraph  (e)  is  revised 
to  read  as  follows: 


§635.5    Recordkeeping  and  reporting. 

***** 

(e)  Inspection.  Any  person  authorized 
to  carry  out  enforcement  activities 
under  the  regulations  in  this  part  has 
the  authority,  without  warrant  or  other 
process,  to  inspect,  at  any  reasonable 
time,  catch  on  board  a  vessel  or  on  the 
premises  of  a  dealer,  logbooks,  catch 
reports,  statistical  records,  sales 
receipts,  or  other  records  and  reports 
required  by  this  part  to  be  made,  kept, 
or  furnished.  An  owner  or  operator  of  a 
fishing  vessel  that  has  been  issued  a 
permit  under  §  635.4  or  §  635.32  must 
allow  NMFS  or  an  authorized  person  to 
inspect  and  copy  any  required  reports 
and  the  records,  in  any  form,  on  which 
the  completed  reports  are  based, 
wherever  they  exist.  An  agent  of  a 
person  issued  a  vessel  or  dealer  permit 
under  this  part,  or  anyone  responsible 
for  offloading,  storing  packing,  or  selling 
regulated  HMS  for  such  permittee,  shall 
be  subject  to  the  inspection  provisions 
of  this  section. 


§635.16    [Reserved] 

7.  Remove  and  reserve  §  635.16. 

8.  In  §  635.20.  paragraph  (e)  is  revised 
to  read  as  follows: 

§635.20    Size  limits. 

***** 

(e)  Sharks.  All  sharks  landed  under 
the  recreational  retention  limits 
specified  at  §  635.22(c)  must  have  the 
head,  tail,  and  fins  attached  and  be  at 
least  54  inches  (137  cm)  FL,  except  that 
the  minimum  size  limit  does  not  apply 
for  Atlantic  sharpnose  sharks  or  for 
bonnethead  sharks. 
***** 

9.  In  §635.21,  paragraph  (d)  is 
redesignated  as  paragraph  (e),  a  new 
paragraph  (d)  is  added,  and  the  newly 
redesignated  paragraphs  (e)(3)(i) 
through  (e)(3)(iv)  are  revised  to  read  as 
follows: 

§635.21     Gear  operation  and  deployment 
restrictions. 

***** 

(d)  Bottom  longlines.  For  the  purposes 
of  this  part,  a  vessel  is  considered  to 
have  bottom  longline  gear  on  board 
when  a  power-operated  longline  hauler, 
a  mainline,  weights  and/or  anchors 
capable  of  maintaining  contact  of  the 
mainline  with  the  ocean  bottom,  and 
leaders  (gangions)  with  hooks  are  on 
board.  Removal  of  any  one  of  these 
elements  constitutes  removal  of  bottom 
longline  gear.  If  a  vessel  issiietj  a  permit 
under  this  part  is  in  a  closed  area 
designated  under  paragraph  (d)(1)  of 
this  section  with  bottom  longline  gear 
on  board,  it  is  a  rebuttable  presumption 
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that  fish  on  board  such  a  vessel  were 
taken  with  bottom  longline  in  the  closed 
area. 

(1)  If  bottom  longline  gear  is  on  board 
a  vessel  issued  a  permit  under  this  part, 
persons  aboard  that  vessel  may  not  fish 
or  deploy  any  type  of  fishing  gear  in  the 
mid-Atlantic  shark  closed  area  from 
January  1  through  July  31  each  calendar 
year. 

(2)  When  a  marine  mammal  or  sea 
turtle  is  hooked  or  entangled  by  bottom 
longline  gear,  the  operator  of  the  vessel 
must  immediately  release  the  animal, 
retrieve  the  bottom  longline  gear,  and 
move  at  least  1  nm  (2  km)  from  the 
location  of  the  incident  before  resuming 
fishing.  Reports  of  marine  mammal 
entanglements  must  be  submitted  to 
NMFS  consistent  with  regulations  in 
§229.6  of  this  title. 

(3)  The  operator  of  a  vessel  required 
to  be  permitted  under  this  part  and  that 
has  bottom  longline  gear  on  board  must: 

(i)  Undertake  the  same  bycatch 
mitigation  measures  as  specified  in 
paragraphs  (c)(5)(i).  (ii),  and  (iii)(B)  of 
this  section  to  release  sea  turtles, 
prohibited  sharks,  and  other  animals,  as 
appropriate. 

(ii)  Possess  and  use  a  dehooking 

device  that  meets  the  minimum  design 

standards.  The  dehooking  device  must 

be  carried  on  board  and  must  be  used 

to  remove  the  hook  from  any  hooked  sea 

turtle,  prohibited  shark,  or  other  animal. 

as  appropriate.  NMFS  will  file  with  the 

Office  of  the  Federal  Register  for 

publication  the  minimum  design 

standards  for  approved  dehooking 

devices.  NMFS  may  also  file  with  the 

Office  of  the  Federal  Register  for 

publication  any  additions  and/or 

amendments  to  the  minimum  design 

standards. 

(e)  *  *  * 
(3)  *  *  * 

(i)  No  person  issued  a  shark  LAP 
under  §  635.4  may  possess  a  shark  in  the 
EEZ  if  the  shark  was  taken  from  its 
management  unit  by  any  gear  other  than 
rod  and  reel,  handline,  bandit  gear, 
longline,  or  strikenet,  except  that  such 
sharks  taken  incidentally  while  fishing 
with  drift  giilnet  may  be  retained 
subject  to  restrictions  specified  in 
§635.24  (a)(2).  No  person  issued  an 
HMS  Angling  permit  or  an  HMS 
Charter/headboat  permit  under  §635.4 
may  possess  a  shark  in  the  EEZ  if  the 
shark  was  taken  from  its  management 
unit  by  any  gear  other  than  rod  and  reel 
or  handline,  except  that  persons  on  a 
vessel  issued  both  an  HMS  Charter/ 
headboat  permit  and  a  shark  LAP  may 
possess  sharks  taken  with  bandit  gear, 
longline,  or  strikenet  if  the  vessel  is  not 
engaged  in  a  for-hire  recreational  fishing 
trip. 


(ii)  No  person  may  fish  for  sharks 
with  a  strikenet  with  a  total  length  of  2.5 
km  or  more.  No  person  may  have  on 
board  a  vessel  a  giilnet  with  a  total 
length  of  2.5  km  or  more. 

(iii)  Provisions  on  gear  deployment 
for  the  southeast  U.S.  shark  giilnet 
fishery'  to  implement  the  Atlantic  Large 
Whale  Take  Reduction  Plan  are  set  forth 
in  §229.32(0  of  this  title. 

(iv)  While  fishing  for  Atlantic  sharks 
with  a  strikenet,  the  strikenet  must 
remain  attached  to  at  least  one  vessel  at 
one  end,  except  during  net  checks. 
***** 

10.  In  §  635.22.  paragraph  (c)  is 
revised  as  follows: 

§635.22    Recreational  retentiorvlimits. 

*         *         *    ,     *         * 

(c)  Sharks.  One  shark  from  either  the 
large  coastal,  small  coastal,  or  pelagic 
group  may  be  retained  per  vessel  per 
trip,  subject  to  the  size  limits  described 
in  §  635.20(e).  and,  in  addition,  one 
Atlantic  sharpnose  shark  and  one 
bonnethead  shark  may  be  retained  per 
person  per  trip.  Regardless  of  the  length 
of  a  trip,  no  more  than  one  Atlantic 
sharpnose  shark  and  one  bonnethead 
shark  per  person  may  be  possessed  on 
board  a  vessel.  No  prohibited  sharks 
listed  in  table  1(d)  of  appendix  A  to  this 
part  may  be  retained.  The  recreational 
retention  limit  for  sharks  applies  to  a 
person  who  fishes  in  any  manner, 
except  to  a  person  aboard  a  vessel  who 
has  been  issued  an  Atlantic  shark  LAP 
under  §635.4.  If  an  Atlantic  shark  quota 
is  closed  under  §  635.28,  the 
recreational  retention  limit  for  sharks  ' 
may  be  applied  to  persons  aboard  a 
vessel  issued  an  Atlantic  shark  LAP 
under  §  635.4.  only  if  that  vessel  has 
also  been  issued  an  HMS  Charter/ 
Headboat  permit  issued  under  §635.4 
and  is  engaged  in  a  for-hire  trip. 
***** 

11.  In  §635.24,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§635.24    Commercial  retention  limits  for 
sharks  and  swordfish. 

***** 

-  (a)  *  *  * 

(2)  Persons  who  own  or  operate  a 
vessel  that  has  been  issued  an  incidental 
LAP  for  sharks  may  retain,  possess  or 
land  no  n^ore  than  5  LCS  and  16  SCS 
and  pelagic  sharks,  combined,  per  trip. 
Persons  aboard  a  vessel  that  has  been 
issued  a  LAP  for  shark,  that  has  a  drift 
giilnet  on  board,  and  upon  which  non- 
HMS  fish  constitute  not  less  than  75 
percent  by  weight  of  the  total  fish  on 
board  or  offloaded  may  retain,  possess, 
or  land  no  more  than  5  LCS  and  16  SCS 
and  pelagic  sharks,  combined,  per  trip. 


12.  In  §635.2*.  paragraph  (b)  is 
revised  to  read  as  follows: 

§635.27    Quotas. 

*  t  *  *  *         : 

(b)  Sharks.  (1)  Commercial  quotas. 
The  commercial  quotas  for  sharks 
specified  in  paragraphs  (b)(l)(i)  through 
"(b)(l)(vi)  of  this  section  apply  to  sharks 
harvested  from  the  management  unit, 
regardless  of  where  har\'ested. 
Commercial  quotas  are  specified  for 
each  of  the  management  groups  of  large 
coastal  sharks,  small  coastal  sharks,  and 
pelagic  sharks.  No  prohibited  sharkis 
listed  in  table  1(d)  of  appendix  A  to  this 
part  may  be  retained  except  as 
authorized  under  §  635.32. 

(i)  Fishing  seasons.  The  commercial 
quotas  for  large  coastal  sharks,  small 
coastal  sharks,  and  pelagic  sharks  are 
split  between  three  fishing  seasons: 
January  1  through  April  30,  May  1 
through  August  30.  and  September  1 
thfough  December  31. 

(ii)  Regions.  The  commercial  quotas 
for  large  coastal  sharks,  small  coastal 
sharks,  and  pelagic  sharks  are  split 
between  three  regions.  The  regions  are: 
Gulf  of  Mexico.  South  Atlantic,  and 
North  Atlantic.  For  the  purposes  of  this 
section,  the  Gulf  of  Mexico  region 
includes  all  waters  of  the  U.S.  EEZ  west 
and  north  of  the  boundary  stipulated  at 
50  CFR  600.105(cj.  The  South  Atlantic 
region  includes  all  waters  east  of  the 
Gulf  of  Mexico  up  to  36'30'  N.  lat., 
including  the  waters  surrounding  the 
Caribbean.  The  North  Atlantic  region 
includes  all  waters  north  of  36°30'  N. 
lat. 

(iii)  Large  coastal  sharks.  The  annual 
commercial  quota  for  large  coastal 
sharks  is  1.109  mt  dw  (unless  otherwise 
specified  in  the  Federal  Register  as 
provided  in  paragraph  (b)(l)(vi)  of  this 
section).  This  annual  quota  is  split 
between  the  regions  as  follows:  42 
percent  to  the  Gulf  of  Mexico,  54 
percent  to  the  South  Atlantic,  and  4 
percent  to  the  North  Atlantic.  The 
length  of  each  fishing  season  will  be 
determined  based  on  the  projected  catch 
rates,  available  quota,  and  other  relevant 
factors.  At  least  30  days  prior  to  the 
beginning  of  the  season,  NMFS  will  file 
with  the  Office  of  the  Federal  Register 
for  publication  the  length  of  each 
season. 

(iv)  Small  coastal  sharks.  The  annual 
commercial  quota  for  small  coastal 
shark  is  454  mt  dw.  (unless  otherwise 
specified  in  the  Federal  Register  as 
provided  in  paragraph  (b)(l)(vi)  of  this 
section).  This  annual  quota  is  split 
between  the  regions  as  follows:  4 
percent  to  the  Gulf  of  Mexico.  83 
percent  to  the  South  Atlantic,  and  13 
percent  to  the  North  Atlantic. 
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for  publication  a  notice  of  closure  at 
least  14  days  before  the  effective  date. 
From  the  effective  date  and  time  of  the 
closure  until  additional  quota  becomes 
available,  the  fishery  in  that  particular 
region  for  the  appropriate  shark  species 
group  is  closed,  and  sharks  of  that 
species  group  may  not  be  retained  on 
board  a  fishing  vessel  issued  a 
commercial  permit  pursuant  to  §635.4 
in  that  particular  region. 

(3)  When  the  fishery  in  a  particular 
region  for  a  shark  species  group  is 
closed,  a  fishing  vessel  issued  an 
Atlantic  Sharks  LAP  pursuant  to  §  635.4 
may  not  possess  or  sell  a  shark  of  that 
species  group,  except  under  the 
conditions  specified  in  §635.22  (a)  and 
(c).  and  a  pffermitted  shark  dealer  may 
not  purchase  or  receive  a  shark  of  that 
species  group  from  a  vessel  issued  an 
Atlantic  Sharks  LAP,  except  that  a 
permitted  shark  dealer  or  processor  may 
possess  sharks  that  were  harvested,  off- 
loaded, and  sold,  traded,  or  bartered, 
prior  to  the  effective  date  of  the  closure 
and  were  held  in  storage. 
***** 

14.  In  §  635.32,  paragraph  (a)  is 
revised;  paragraph  (c)(2)  is  removed; 
paragraphs  (c)(3)  and  (c)(4)  are 
redesignated  as  paragraphs  (c)(2)  and 
(c)(3),  respectively;  and  paragraph  (d)  is 
added  to  read  as  follows: 

§635.32    Specifically  authorized  activities. 

(a)  General.  Consistent  with  the 
provisions  of  §  600.745  of  this  chapter, 
except  as  indicated  in  this  section. 
NMFS  may  authorize  for  the  conduct  of 
scientific  research  or  the  acquisition  of 
information  and  data,  for  the 
enhancement  of  safety  at  sea,  for  the 
purpose  of  collecting  animals  for  public 
education  or  display,  or  for  investigating 
the  reduction  of  bycatch,  economic 
discards  or  regulatorv'  discards, 
activities  otherwise  prohibited  by  the 
regulations  contained  in  this  part. 
Activities  subject  to  the  provisions  of 
this  section  include,  but  are  not  limited 
to,  scientific  research  resulting  in,  or 
likely  to  result  in,  the  take,  har\'est  or 
incidental  mortality  of  Atlantic  HMS, 
exempted  fishing  and  exempted 
educational  activities,  or  programs 
under  which  regulated  species  retained 
in  contravention  to  otherwise  applicable 
regulations  may  be  donated  through 
approved  food  bank  networks.  Such 
activities  must  be  authorized  in  writing 
and  are  subject  to  all  conditions 
specified  in  any  letter  of 
acknowledgment,  exempted  fishing 
permit,  scientific  research  permit,  or 
display  permit  issued  in  response  to 
requests  for  authorization  under  this 
section.  For  the  purposes  of  all 
regulated  species  covered  under  this 


part,  NMFS  has  the  sole  authority  to 
issue  permits,  authorizations,  and 
acknowledgments.  If  a  regulated  species 
landed  or  retained  under  the  authority 
of  this  section  is  subject  to  a  quota,  the 
fish  shall  be  counted  against  the  quota 
category  as  specified  in  the  written 
authorization.  Inspection  requirements 
specified  in  §  635.5(e)  of  this  part  apply 
to  the  owner  or  operator  of  a  fishing 
vessel  that  has  been  issued  a  exempted 
fishing  permit,  scientific  research 
permit,  or  display  permit. 
*        *        *        *         i 

(d)  Display  permits.  (1)  For  activities 
consistent  with  the  purposes  of  this 
section  and  §  600.745(b)(1)  of  this 
chapter,  NMFS  may  issue  display 
permits.  Application  procedures  shall 
be  as  indicated  under  §600. 745(b)(2)  of 
this  chapter,  except  that  NMFS  may 
consolidate  requests  for  the  purposes  of 
obtaining  public  comment.  In  such 
cases,  NMFS  may  file  with  the  Office  of 
the  Federal  Register  for  publication 
notification  on  an  annual  or,  as 
necessary,  more  frequent  basis  to  report 
on  previously  authorized  public  display 
fishing  activities  and  to  solicit  public 
comment  on  anticipated  public  display 
fishing  requests' 

(2)  Notwithstanding  the  provisions  of 
§  600.745  of  this  chapter  and  other 
provisions  of  this  part,  a  valid  display 
permit  is  required  to  fish  for,  take, 
retain,  or  possess  a  shark  in  or  from  the 
Atlantic  EEZ  for  the  purposes  of  public 
display  under  the  shark  public  display 
and  research  quota  specified  in 

§  635.27(b)(2).  A  valid  shark  display 
permit  must  be  on  board  the  harvesting 
vessel,  must  be  available  when  the  shark 
is  landed,  must  be  available  when  the 
shark  is  transported  to  the  display 
facility,  and  must  be  presented  for 
inspection  upon  request  of  an 
authorized  officer.  A  shark  display 
permit  is  valid  for  the  specific  time, 
area,  gear,  and  species  specified  on  it. 

(3)  To  be  eligible  for  a  shark  display 
permit,  a  person  must  provide  all 
information  concerning  his  or  her 
identification,  numbers  by  species  of 
sharks  to  be  collected,  when  and  where 
they  will  be  collected,  vessel(s)  and  gear 
to  be  used,  description  of  the  facility 
where  they  will  be  displayed,  and  any 
other  information  that  may  be  necessary 
for  the  issuance  or  administration  of  the 
permit,  as  requested  by  NMFS. 

(4)  Written  reports  on  fishing 
activities  and  disposition  of  catch  must 
be  submitted  to  NMFS  at  an  address 
designated  by  NMFS,  for  each  fish 
collected  within  5  days  of  the 
collection.  An  annual  written  summary 
report  of  all  fishing  activities  and 
disposition  of  all  fish  collected  under 
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the  permit  must  also  be  submitted  to 
NMFS  at  an  address  designated  by 
NMFS.  NMFS  will  provide  specific 
conditions  and  requirements,  consistent 
with  the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks 
in  the  display  permit. 
****** 

15.  In  §635.34,  paragraph  (b)  is 
revised  and  paragraph  (c)  is  added  to 
read  as  follows: 

§  635.34    Adjustment  of  management 
measures. 

***** 

(b)  In  accordance  with  the  framework 
procedures  in  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  and  the  Fishery  Management 
Plan  for  Atlantic  Billfishes,  NMFS  may 
establish  or  modify'  for  species  or 
species  groups  of  Atlantic  HMS  the 
following  management  measures: 
maximum  sustainable  yield  or  optimum 
yield  levels  based  on  the  latest  stock 
assessment  or  updates  in  the  SAFE 
report;  domestic  quotas;  recreational 
and  commercial  retention  limits, 
including  target  catch  requirements;  size 
limits;  fishing  years  or  fishing  seasons; 
shark  fishing  regions  or  regional  quotas: 
species  in  the  management  unit  and  the 
specification  of  the  species  groups  to 
which  they  belong;  species  in  .the 
prohibited  shark  species  group; 
classification  system  within  shark 
species  groups;  permitting  and  reporting 
requirements;  Atlantic  tunas  Purse 
Seine  category  cap  on  bluefin  tuna 
quota;  time/area  restrictions;  allocations 
among  user  groups;  gear  prohibitions, 
modifications,  or  use  restrictions;  effort 
restrictions:  essential  fish  habitat;  and 
actions  to  implement  ICCAT 
recommendations,  as  appropriate. 

(c)  NMFS  may  add  species  to  the 
prohibited  shark  species  group  specified 
in  Table  1  of  Appendix  A  if,  after 
considering  the  criteria  in  paragraphs 
(c)(1)  through  (4)  of  this  section,  the 
species  is  determined  to  meet  at  least 
two  of  the  criteria.  Alternatively,  NMFS 
may  remove  species  from  the  prohibited 
shark  species  group  and  place  them  in 
the  appropriate  shark  species  group  in 
Table  1  of  Appendix  A  if  after 
considering  the  criteria  in  paragraphs 
(c)(1)  through  (4)  of  this  section,  NMFS 
determines  the  species  only  meets  one 
criterion. 

(1)  Biological  information  indicates 
that  the  stock  warrants  protection. 

(2)  Information  indicates  that  the 
species  is  rarely  encountered  or 
obser\'ed  caught  in  HMS  fisheries. 

(3)  Information  indicates  that  the 
species  is  not  commonly  encountered  or 
observed  caught  as  bycatch  in  fishing 
operations  for  species  other  than  HMS. 


(4)  The  species  is  difficult  to 
distinguish  from  other  prohibited 
species. 

***** 

16.  In  §635.69,  paragraphs  (a),  (e), 
and  (h)  are  revised  to  read  as  follows: 

§  635.69    Vessel  monitoring  systems. 

(a)  Applicability.  To  facilitate 
enforcement  of  time-area  and  fishery 
closures,  an  owner  or  operator  of  a . 
commercial  vessel  permitted  to  fish  for 
Atlantic  HMS  under  §  635.4  and  that 
fishes  with  a  pelagic  or  bottom  longline 
or  strikenet  gear  is  required  to  install  a 
NMFS-approved  vessel  monitoring 
system  (VMS)  unit  on  board  the  vessel 
and  operate  the  VMS  unit  whenever  the 
vessel  leaves  port  with  pelagic  longline 
gear  on  board:  whenever  the  vessel 
leaves  port  with  bottom  longline  gear  on 
board,  is  operating  between  32°  N.  lat 
and  38°  N.  lat,  and  the  mid-Atlantic 
shark  closed  area  is  closed  to  bottom 
longline  fishing  as  specified  in 
§  635.21(d)(l)(i);  or  whenever  the  vessel 
leaves  port  with  a  strikenet  on  board 
during  the  right  whale  calving  season 
specified  in  the  Large  Whale  Take 
Reduction  Plan  in  §  229.32  (f)  of  this 
title.  A  vessel  is  considered  to  have 
pelagic  longline  gear  on  board  for  the 
purposes  of  .this  section,  when  gear  as 
specified  at  §  635.21(c)  is  on  board.  A 
vessel  is  considered  to  have  bottom 
longline  gear  on  board  for  the  purposes 
of  this  section,  when  gear  as  specified" 
at  §  635.21(d)  is  on  board.  A  vessel  is 
considered  to  have  strikenet  gear  on 
board  for  the  purposes  of  this  section, 
when  strikenet,  as  defined,  is  on  board 
a  vessel  that  has  been  issued  a  shark 
LAP. 
***** 

(e)  Operation.  Owners  or  operators  of 
vessels  permitted,  or  required  to  be 
permitted,  to  fish  for  HMS  that  have 
pelagic  or  bottom  longline  gear  or 
strikenet  gear  on  board,  and  that  are 
required  to  have  a  VMS  unit  installed, 
as  specified  in  paragraph  (a),  must 
activate  the  VMS  to  submit  automatic 
position  reports  beginning  2  hours  prior 
to. leaving  port  and  not  ending  until  the 
vessel  returns  to  port.  While  at  sea,  the 
unit  must  operate  without  interruption 
and  no  person  may  interfere  with, 
tamper  with,  alter,  damage,  disable,  or 
impede  the  operation  of  a  VMS.  or 
attempt  any  of  the  same.  Vessels  fishing 
outside  the  geographic  area  of  operation 
of  the  installed  VMS  will  be  in  violation 
of  the  VMS  requirement.  -.  , 

***** 

(h)  As  a  condition  to  obtaining  a  LAP 
for  Atlantic  swordfish,  sharks,  or  tunas, 
all  vessel  owners  or  operators  using 
pelagic  or  bottom  longline  or  strikenet 


gear  subject  to  the  VMS  provisions  of 
this  section  must  allow  NMFS,  the 
USCG,  and  their  authorized  officers  and 
designees  access  to  the  vessel's  position 
data  obtained  from  the  VMS  at  the  time 
of  or  after  its  transmission  to  the  vendor 
or  receiver,  as  the  case  may  be. 
***** 

17.  In  §635.71.  paragraphs  (a)(1), 
(a)(2),  (a)(7).  (a)(14).(a)(17),(a)(18), 
(a)(23),  (a){26),  (a){34),  (a)(36),  and 
(a)(37):  (b)(7)  and  (b)(8):  (c)(1);  and 
(d)(10),  (d)(12).  and  (d)(13)  are  revised, 
and  paragraphs  (a)(39)  and  (a)(40l  are 
added  to  read  as  follows: 

§635.71     Prohibitions. 

***** 

(a)  *  *  * 

(1 )  Falsify  information  required  on  an 
application  for  a  permit  submitted 
under  §635.4  or  §635.32. 

(2)  Fish  for,  catch,  possess,  retain,  or 
land  an  Atlantic  HMS  without  the 
appropriate  valid  vessel  permit,  LAP. 
EFP.  or  display  permit  on  board  the 
vessel,  as  specified  in  §§635.4  and 
635.32. 
***** 

(7)  Fail  to  allow  an  authorized  agent 
of  NMFS  to  inspect  and  copy  reports 
and  records,  as  specified  in  §  635.5(e)  or 
§635.32. 

***** 

(14)  Fail  to  install,  activate,  repair,  or 
replace  a  vessel  monitoring  system  prior 
to  leaving  port  with  pelagic  longline 
gear,  bottom  longline  gear,  or  strikenet 
gear  on  board  the  vessel  as  specified  in 
§635.69. 
*         *         *         *    '     * 

(1 7)  Fish  for  Atlantic  tunas, 
swordfish.  or  sharks  with  a  gillnet  or 
possess  Atlantic  tunas,  swordfish,  or 
sharks  on  board  a  vessel  with  a  gillnet 
on  board,  as  specified  in  §  635.21  (b). 
(e)(1),  (e)(3),  and  (e)(4)(ii). 

fl8)  Fail  to  retrieve  fishing  gear  and 
move  after  an  interaction  with  a  marine 
mammal  or  sea  turtle,  as  specified  in 
§635.21  (c)(3)  or  (d)(2). 
***** 

(23)  Fail  to  comply  with  the 
restrictions  on  use  of  a  pelagic  longline, 
bottom  longline,  or  shark  strikenet  as 
specified  in  §635.21  (c),  (d),  or  (e)(3)(ii). 
(iii),  and  (iv). 
***** 

(26)  Violate  the  terms  and  conditions 
or  any  provision  of  an  exempted  fishing 
permit,  scientific  research  permit,  or 
display  permit  issued  under  the 
authority  of  §635.32. 
***** 

(34)  Fail  to  disengage  any  hooked  or 
entangled  sea  turtle  with  the  least  harm 
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possible  to 
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sea  turtle  as  specified  at 
or  (d)(3). 


(36)  Fish  vv 
longline  and 
HMS  without 
operation  and 
required  in  § 

(37)  Fail  to 
number  desi 
incidental  ca 
shark  strikene 
mortalities 
longline  gear 


th  bottom  or  pelagic 
!  hark  strikenet  gear  for 
adhering  to  the  gear 
deployment  restrictions 
$35.21.' 

eport  to  NMFS,  at  the 
giated  by  NMFS,  the 
f  ture  of  listed  whales  with 
gear  and  sea  turtle 
associated  with  pelagic 
required  by  §635.5. 


i.S 


(39)  Deploylor  fish  with  any  fishing 
ve  >sel  with  a  bottom 
be  ard  in  any  closed  area 
nie  periods  specified  at 


gear  from  a 
longline  on 
during  the  ti 
§635.21(d)(l 


(40)  Deploy  or  fish  with  any  fishing 
gear  from  a  vessel  with  bottom  longline 
gear  on  board  without  carrying  a  dipnet, 
line  clipper,  and  dehooking  device  as 
specified  at  §  635.21(d)(3). 

(b)  *  *  * 

(7)  Fish  for,  catch,  retain,  or  possess 
a  BFT  with  gear  not  authorized  for  the 
category'  permit  issued  to  the  vessel  or 
to  have  on  board  such  gear  when  in 
possession  of  a  BFT,  as  specified  in 

§  635.21(e)(1). 

(8)  Fail  to  request  an  inspection  of  a 
purse  seine  vessel,  as  specified  in 
§635.21(e)(l)(vi)(B). 

***** 

(c)  *  *  * 

(1)  Retain  a  billfish  on  board  a  vessel 
with  a  pelagic  longline  on  board  or 
harvested  by  gear  other  than  rod  and 
reel,  as  specified  in  §  635.21(e)(2). 


(d)  *  *  * 

(10)  Retain,  possess,  sell,  or  purchase 
a  prohibited  shark,  as  specified  under 
§  635.22(c)  and  §  635.27  (b)(1)  or  fail  to 
disengage  any  hooked  or  entangled 
prohibited  shark  with  the  least  harm 
possible  to  the  animal  as  specified  at 

§635. 21(d)(3). 

*  *  * 

(12)  Fish  for  Atlantic  sharks  with 
unauthorized  gear  or  possess  Atlantic 
sharks  on  board  a  vessel  with 
unauthorized  gear  on  board  as  specified 
in  §635.21  (e)(3). 

(13)  Fish  for  Atlantic  sharks  with  a 
gillnet  or  possess  Atlantic  sharks  on 
board  a  vessel  with  a  gillnet  on  board, 
except  as  specified  in  §635.21  (e)(3). 

[FR  Doc.  03-19522  Filed  7-31-03:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review;     t 
Comment  Request 

July  28,  2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement{s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Pamela_Beverly_ 
OIRA_Submission@OMB.EOP.GOV,  or 
fax  (202)  395-5806;  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Economic  Research  Service 

Title:  Evaluation  of  Three  Models 
Designed  to  Increase  Participation  of 
Eligible  Elderly  in  the  Food  Stamp 
Program. 

OMB  Control  Number:  0536-NEVV. 

Summary  of  Collection:  Reaching  the 
poor  elderly  has  been  a  persistent  issue 
in  the  Food  Stamp  Program  (FSP).  Each 
month,  millions  of  eligible,  poor  elderly 
individuals  go  without  food  stamp 
benefits.  Fewer  than  one-third  of 
eligible  elderly  individuals  have 
participated  in  the  FSP.  These  low 
participation  rates  are  troublesome, 
because  the  elderly  have  unique 
nutritional  needs.  To  help  improve  their 
health  and  nutritional  status,  the  United 
States  Department  of  Agriculture 
(USDA)  wants  to  identify  ways  to 
increase  participation  rates  among 
eligible  elderly.  In  response  to  concerns 
over  the  low  participation  rates,  USDA 
has  funded  the  Elderly  Nutrition 
Demonstrations.  These  demonstrations 
to  increase  elderly  participation  in  the 
FSP  are  based  on  three  models: 
Alternative  food  stamps  commodity 
benefit.  Simplified  eligibility  and 
benefit  determination,  and  Application 
assistance  for  eligible  elderly.  The 
Economic  Research  Service  (ERS)  will 
collect  information  using  surveys  and 
focus  groups. 

Need  and  Use  of  the  Information:  ERS 
will  collect  information  to  reduce  the 
barriers  to  FSP  participation  that  the 
elderly  face,  by  providing  food  stamp 
benefits  as  commodities  rather  than  as 
traditional  payment  on  an  electronic 
benefit  transfer  (EBT)  card,  simplifying 
the  application  process,  increasing 
eligible  elderly  individuals' 
understanding  of  the  program,  and 
assisting  elderly  individuals  with  the 
application  process.  ERS  will  also 
collect  information  to  determine  the 
appeal  of  commodity  demonstrations  to 
elderly  individuals  and  the  aspects  of 
the  demonstration  they  like  or  dislike. 
Comparisons  of  the  characteristics  of 
demonstration  participants  with  those 
of  nonparticipants  will  show  whether 
the  demonstration  is  appealing  to 
certain  types  of  elderly  individuals. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  748. 


Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  352. 

Farm  Service  Agency 

Title:  County  Committee  Election. 

OMB  Control  Number:  0560-NEW. 

Summary  of  Collection:  The  Farm 
Security  and  Rural  Investment  Act  of 
2002  requires  that  the  Secretary  prepare 
a  report  of  election  that  includes,  among 
other  things,  "the  race,  ethnicity  and 
gender  of  each  nominee,  as  provided 
through  the  voluntary  self-identification 
of  each  nominee".  The  information  will 
be  collected  using  form  FSA-669-A, 
"Nomination  Form  for  County  FSA 
Committee  Election".  Completion  of  the 
form  is  voluntary;  however,  if  the  form 
is  hot  completed,  the  Farm  Service 
Agency  (FSA)  will  make  note  of  the 
nominee's  race/ethnicity  and  gender  on 
the  basis  of  visual  obser\'ation  or 
surname. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  on  race, 
ethnicity  and  gender  of  each  nominee  as 
provided  through  the  voluntary  self- 
identification  of  each  nominee  agreeing 
to  run  for  a  position.  The  information 
will  be  sent  to  Kansas  City  for 
preparation  of  the  upcoming  election. 
The  Secretary  will  review  the 
information  annually.  If  the  information 
is  not  collected  in  any  given  year,  the 
Secretary  would  not  be  able  to  prepare 
the  report  that  the  Department  has  been 
charged  with  preparing. 

Description  of  Respondents: 
Individuals  or  households;  farms. 

Number  of  Respondents:  10,000. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  6.700 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Select  Agent  Registration. 

OMB  Control  Number:  0579-0213. 

Summary  of  Collection:  The  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
were  signed  into  law  June  12,  2002.  This 
law  is  designed  to  prevent,  prepare  for 
and  respond  to  bioterrorism  and  other 
public  health  emergencies.  The  law 
requires  persons  possessing  agents  or 
toxins  deemed  a  severe  threat  to  animal 
or  plant  health,  or  to  animal  or  plant 
products,  to  be  registered  with  the 
Secretary  of  Agriculture  unless  they 
have  been  specifically  exempted.  The 
registration  process  entail  the  use  of  a 
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of  the  Information:  The 
F  lant  Health  Inspection 
c  ollect  information  to 
If  propriate  safeguard, 
and  disposal  reijuirements 
with  the  risk  of  the  agent 
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Animal  Plant  jand  Health  Inspection 
Service 

r/fye.Sapotfe  Fruit  Fly. 

OMB  Contrt  >1  Number:  0579-0222. 

Summary  o' Collection: The  Sapote 
fruit  fly  is  a  di  structive  pest  of  fruits 
and  vegetable  ;,  including  apples, 
avocados,  gra  lefruits,  mangoes, 
peaches,  pear  ,  and  tangerines.  This 

economic  losses  by 
lowering  the  \ield  and  quality  of  these 
fruits  and  vegi  itables  and.  in  some  cases, 
by  damaging  s  aedlings  and  young 

r|the  Plant  Protection  Act 
-7772).  the  Secretary  of 
■;  authorized  to  prohibit  or 
restrict  the  im  jortation.  entry,  or 
movement  of  ilants  and  plant  pest  to 
prevent  the  in  reduction  of  plant  pest 
into  the  Unite  1  States  or  their 
dissemination  with  the  United  States. 

.Veecf  and  U  ;e  of  the  Information:  The 
Animal  Plant  md  Health  Inspection 
Service  (APHI 5)  will  collect  information 
using  APHIS  1 3rm  PPQ  519. 
'Compliance  ,  Agreement",  for  the 
convenience  df  persons  who  are 
involved  in  th  ;  growing,  handling,  or 
moving  of  regi  liated  articles  from 
quarantined  aieas.  Failure  to  collect  this 
information  wjuld  cripple  APHIS' 
ability  to  ensu  e  that  citrus  and  many 
other  types  of  iruit  do  not  carry  Sapote 
fruit  flies. 

Description  of  Respondents:  Business 
or  other  for  pr  )fit:  State,  local  and  Tribal 
government. 

Number  of  I  espondents:  700. 

Frequency  o  f^ Responses:  Reporting: 
On  occasion. 

Total  Burde  i  Hours:  112. 


Food  and  Nutrition  Service 

Title:  Food  Distribution  Forms. 
OMB  Control  Number:  0584-0293. 
Summary  of  Collection:  The  Food 
distribntion  Programs  of  the  Department 
of  Agriculture  assist  American  Farmers 
and  needy  people  by  purchasing 
commodities  and  delivering  them  to 
State  agencies  that  in  turn,  distribute 
them  to  organizations  for  use  in 
providing  food  assistance  to  those  in 
need.  The  commodities  help  to  meet  the 
nutritional  needs  of:  (a)  Children  from 
preschool  age  through  high  school  and 
children  in  nonprofit  summer  camps, 
(b)  needy  person  in  households  on 
Indian  reservations,  (c)  needy 
household  in  the  nuclear  affected 
islands,  (d)  needy  persons  served  by 
charitable  institutions,  (e)  pregnant  and 
breastfeeding  women,  infants,  and 
children,  and  elderly  persons,  (f)  low- 
income,  unemployed  or  homeless 
people  provided  foods  through 
household  distributions  or  meals 
through  soup  kitchens,  (g)  pre-school, 
school-age  children,  elderly  and 
functionally  impaired  adults  enrolled  in 
child  and  adult  day  care  centers,  and  (h) 
victims  of  Presidential-declared 
disasters  and  other  situation  of  distress. 
The  Food  and  Nutrition  Ser\'ice  (FNS) 
will  collect  information  from  state  and 
local  agencies  using  several  FNS  forms. 

Need  and  Use  of  the  Information:  FNS 
will  collect  the  following  information 
from  state  and  local  agencies:  (a) 
Number  of  households  or  meals  served 
in  the  programs,  (b)  the  kinds  of 
commodities  most  acceptable  to 
recipients,  (c)  the  quantities  of  foods 
ordered  and  where  the  food  is  to  be 
delivered,  (d)  verification  of  the  receipt 
of  a  food  order,  and  (e)  the  amounts  of 
commodities  in  inventorv. 

Description  of  Respondents:  Not-for- 
profit  institutions:  individual  or 
households;  business  or  other  for-profit: 
Federal  Government;  State,  local  or 
tribal  government. 

Number  of  Respondents:  368,499. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion: 
quarterly;  biennially;  semi-annually; 
monthly;  aimually. 

Total  Burden  Hours:  1,154,152. 

Forest  Service 

Title:  Forest  Ser\'ice  Ride-Along 
Application. 

OMB  Control  Number:  0596-NEVV. 

Summary  of  Collection:  The  Forest 
Service  (FS)  ride-along  program  will 
allow  the  general  public  or  other 
interested  person  to  accompany  agency 
law  enforcement  personnel  as  they 
conduct  their  normal  field  duties, 
including  access  to  and  discussions 


about  agency  law  enforcement  vehicles, 
procedures,  and  facilities.  The  purpose 
is  to  enhance  public  understanding  and 
support  of  the  agency  program  and  to 
increase  agency  understanding  of  public 
and  community  concerns.  The  program 
also  aids  the  agency's  recruitment 
program  by  allowing  interested  persons 
to  observe  a  potential  career  choice  or 
to  participate  in  irmovative  intern-type 
programs,  and  by  allowing  the  agency  to 
showcase  the  quality  of  its  program  and 
services. 

Need  and  Use  of  the  Information: 
Information  will  be  collected  from  any 
person  who  voluntarily  approaches  the 
FS  and  wishes  to  participate  in  the 
program.  The  FS  5300-33  program 
application  form  will  be  used  to 
conduct  a  minimal  background  check 
and  the  FS  5300-34  is  a  liability  waiver 
form  that  requires  the  applicant's 
signature  and  their  written  assurance 
that  they  have  read  and  understood  the 
form.  The  information  collected  from 
the  forms  will  be  used  by  FS  and,  in 
appropriate  part,  by  any  person  or  entity 
needed  and  authorized  by  the  FS  to 
provide  the  needed  background 
information  (primarily  applicable  local 
law  enforcement  agencies,  state  criminal 
justice  agencies  maintaining  state  justice 
records,  and  by  the  FBI).  If  the 
information  is  not  collected,  the 
program  could  not  operate. 

Description  of  Respondents: 
Individuals  or  households;  Federal 
Government:  State,  local  or  Tribal 
government. 

Number  of  Respondents:  100. 

Frequency  of  Responses:  Reporting: 
Other  (per  applicant). 

Total  Burden  Hours:  16. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Irradiation  Phytosanitary 
Treatment  of  Fresh  Fruits  and 
Vegetables.  '■ 

OMB  Control  Number:  0579-0155. 

Summary  of  Collection:  The  Plant 
Protection  Act  (7  U.S.C.  7701-7772) 
authorizes  the  Secretary  of  Agriculture 
to  regulate  the  importation  of  plants, 
plant  products,  and  other  articles  into 
the  United  States  to  prevent  the 
introduction  of  injurious  plant  pests  and 
noxious  weeds.  Regulations  in  7  CFR 
305  provide  for  the  use  of  irradiation  as 
a  phytosanitary  treatment  for  certain 
fruits  and  vegetables  imported  in  the 
United  States.  The  irradiation  treatment 
provides  protection  against  11  species  of 
fruit  flies  and  mango  seed  weevil. 

Need  and  Use  of  the  Information:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  collect  information 
using  a  compliance  agreement,  24-hour 
notification,  labeling  requirements. 
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dosimetry  recordings,  requests  for 
dosimetry  device  approval, 
recordkeeping,  requests  for  facility 
approval,  trust  fund  agreement,  and 
aimual  work  plan.  Without  the 
collection  of  this  information,  APHIS 
would  have  no  practical  way  of 
determining  that  any  given  commodity 
had  actually  been  irradiated. 

Description  of  Respondents:  Business 
or  other  for  profit;  individuals  or 
households;  farms. 

Number  of  Respondents:  125. 

Frequency  of  Responses:  , 

Recordkeeping;  reporting:  On  occasion. 

Total  Burden  Hours:  10,305. 

Ruth  Bro%vn, 

Departmental  Information  Collection 

Clearance  Officer. 

[FR  Doc.  03-19552  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  34T0-01-M 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  Extension  of  a  Currently 
Approved  information  Collection — 
National  Nonprofit  Humanitarian 
Program 

agency:  Commodity  Credit  Corporation. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Redaction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  extension  of  a  currently 
approved  information  collection.  The 
collection  is  used  to  conduct  a  National 
Nonprofit  Humanitarian  Program 
501(c)(3)  for  purposes  of  expanding 
current  disposition  options  for  surplus 
nonfat  dry  milk  (NDM)  to  help  feed  the 
hungry  in  the  United  States.  This  action 
will  expedite  the  sale  of  NDM  to 
nonprofit  organizations  and  relieve 
regulatory  burdens  imposed  upon 
current  domestic  feeding  programs. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  30, 
2003,  to  be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  Dove,  Agricultural  Marketing 
Specialist,  Procurement  and  Donations 
Division,  Commodity  Operations 
Branch,  Farm  Service  Agency,  USD  A, 
Stop  0551,  1400  Independence  Avenue 
SW.,  Washington,  DC  20520;  telephone 
(202)  401-4652;  e-mail 
Beatrice.Dove@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Nonprofit 
Humanitarian  Program. 

OMB  Control  Number:  0560-0227. 


Date  of  Expiration:  September  30, 
2003. 

Abstract:  The  Commodity  Credit 
Corporation  (CCC)  has  acquired 
approximately  1.2  billion  pounds  of 
nonfat  dry  milk  (NDM)  through  its  Milk 
Price  Support  Program.  Limited  shelf 
life  for  this  commodity  has  prompted 
USDA's  Farm  Service  Agency  (FSA)  to 
propose  implementation  of  a  501(c)(3) 
program  further  utilizing  CCC-owned 
NDM  by  selling  the  product  to  religious 
and  non-religious  nonprofit 
organizations  in  the  United  States. 
Under  this  proposal,  CCC  will  deliver  a 
minimum  of  four  truckload  quantities 
U.S.  Extra  Grade  NDM  or  U.S.  Extra 
Grade  instantized  fortified  nonfat  dry 
milk  (INDM)  to  authorized  recipients  for 
the  nominal  fee  of  $20  per  truckload.  A 
minimum  of  two  tnickloads  must  be 
received  per  delivery  period  with  each 
truckload  consisting  of  one  package  size 
and  product  type  (NDM  or  INDM). 
Recipients  must  demonstrate  capability 
to  store  and  handle  the  product  in  full 
compliance  with  applicable  State  and 
local  health  and  food  safety 
requirements  to  assiue  product 
wholesomeness.  Recipients  shall 
distribute  the  NDM  or  INDM  in  a  timely 
manner  for  human  consumption  in  the 
United  States  and  shall  not  export, 
resell,  exchange,  or  barter  the  product. 
Nonprofit  organizations  currently 
receiving  NDM  as  a  donated  product 
from  the  U.S.  Department  of 
Agriculture,  Food  and  Nutrition  Service 
(FNS),  imder  the  Emergency  Food 
Assistance  Program  (TEFAP)  may  also 
receive  NDM  under  this  program. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  30  minutes  per 
response. 

Respondents:  Nonprofit  organizations. 

Estimated  Number  of  Respondents: 
220. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  321  hours. 

Proposed  topics  for  comments 
include:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Beatrice 
Dove,  Agricultural  Marketing  Specialist, 
Procurement  and  Donations  Division, 
Conunodity  Operations  Branch,  Farm 
Service  Agency.  USDA,  Stop  0551,  1400 
Independence  Avenue  SW., 
Washington.  DC  20250;  telephone  (202) 
401^652. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  luly  24, 
2003. 

Verle  E.  Lanier, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
|FR  Doc.  03-19551  Filed  7-31-03;  8:45  am] 

BILLING  CODE  341(M)»-P    • 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting,  Northwest  Forest 
Plan 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Intergovernmental 
Advisory  Conunittee  (LAC),  Northwest 
Forest  Plan  (NWFP),  will  meet  on 
August  5,  2003,  at  the  Sheraton  Portland 
Airport,  located  at  8235  NE  Airport  Way 
in  Portland,  Oregon.  The  meeting  is 
scheduled  to  begin  at  10  a.m.  and 
adjourn  at  approximately  4:45  p.m.  In 
general,  the  piu"pose  of  the  meeting  is  to 
continue  committee  discussions  related 
to  NWFP  implementation.  Particular 
meeting  agenda  items  include,  but  are 
not  limited  to.  a  report  on  the  recent 
Forest  Service  Region  5  (California) 
meeting  reviewing  local  NWFP 
implementation,  a  report  on  the  recent 
"Innovations  in  Species  Conservation 
Symposium,"  a  presentation  on  Aquatic 
Monitoring  issues  and  potential 
Federal/State  collaboration 
opportunities.  Stewardship  Contracting, 
progress  reports  on  several 
implementation  initiatives  (including 
supplemental  environmental  impact 
statements  for  Survey  and  Manage. 
Aquatic  Conservation  Strategy),  and 
Fish  and  Wildlife  Service's  Five- Year 
Review  of  Northern  Spotted  Owl  and 
Marbled  Murrelet.  The  meeting  is  open 
to  the  public  and  will  be  fully  accessible 
for  people  with  disabilities.  A  15- 
minute  time  slot  is  reserved  following 
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Dated:  luly  9 
Anne  Badgley. 

Designated  Federal 
|FR  Doc.  03-1 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

2003  Forest  Legacy  Program 
Implementation  Guidelines 


AGENCY:  Fores  I 
ACTION:  Notic« 
guidelines. 


Service.  USDA. 

of  availability  of  program 


SUMMARY:  The  Forest  Service  is  issuing 
a  notice  of  the  availability  for  the  2003 
Forest  Legacy  'rogram  Implementation 
Guidelines.  Tl  ese  guidelines  were  kst 
updated  in  19'  »6.  The  Cooperative 
Forestry  Assis  ance  Act  of  1978  (CFAA) 
authorizes  the  Secretary  of  Agricultxu-e, 
through  the  Fc  rest  Service  to  develop, 
in  cooperation  w^ith  interested  States,  a 
Forest  Legacy  'rogram  to  identify  and 
protect  enviroi  imentally  important 
private  forest  1  inds  that  are  threatened 
by  conversion  to  non-forest  uses.  The 
Federal  Agricu  Itural  Improvement  and 
Reform  Act  of  1996  amended  the  CFAA 
to  provide  for  i  )ptional  grants  for  States 
to  carry  out  thd  program. 
DATES:  The  20(  13  Forest  Legacy  Program 
Implementation  Guidelines  were 
effective  June  ;iO,  2003. 

ADDRESSES:  Co  pies  of  the  2003  Forest 
Legacy  Program  Implementation 
Guidelines  are  Available  by  contacting 
Rick  Cooksey.  ^looperative  Forestry 
Staff,  USDA  Fc  rest  Service.  Mail  Stop 
Code  1123,  14(  0  Independence  Avenue. 
SW..  Washingtjn.  DC  20250-1123;  via 
telephone  at  (232)  205-1469;  via 
facsimile  at  (2C  2)  205-1271;  or  via  the 
world-wide  we  b  Internet:  http:// 
www.fs.fed.  us/  ipf/coop/Iibrary/ 
fpl_guidelines.  odf. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 

Cooksey,  USDA  Forest  Service, 
Cooperative  Forestry  Staff,  (202)  205- 
1469;  or  rcookaey@fs.fed.us. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Cooperative  Forestry  Assistance 
Act  (CFAA)  of  1978,  as  amended,  (16 
U.S.C.  2101  et  seq.)  provides  authority 
for  the  Secretary  of  the  U.S.  Department 
of  Agriculture  (Secretary)  to  provide 
financial,  technical,  educational,  and 
related  assistance  to  States, 
communities,  and  private  forest 
landowners.  Section  1217  of  Title  XII  of 
the  Food,  Agriculture,  Conservation  and 
Trade  Act  of  1990  (Pub.  L.  101-624:104 
Stat.  3359;  16  U.S.C.  2103c),  also 
referred  to  as  the  1990  Farm  Bill, 
amends  the  CFAA  and  directs  the 
Secretary  to  establish  the  Forest  Legacy 
Program  (FLP)  to  protect 
environmentally  important  forest  areas 
that  are  threatened  by  conversion  to 
nonforest  uses.  Through  the  1996  Farm 
Bill  (Federal  Agricultural  Improvement 
and  Reform  Act  of  1996;  Pub.  L.  104- 
127;  Title  III — Conservation;  Subtitle 
G — Forestry;  Section  374,  Optional  State 
Grants  for  Forest  Legacy  Program),  the 
Secretary  is  authorized,  at  the  request  of 
a  participating  State,  to  make  a  grant  to 
the  State  to  carry  out  FLP  in  that  State, 
including  the  acquisition  by  the  State  of 
lands  and  interests  in  lands.  Under 
section  6  of  the  Act  of  March  1,  1911, 
(16  U.S.C.  515),  and  section  11(a)  of  the 
Department  of  Agriculture  Organic  Act 
of  1956  (7  U.S.C.  428(a)),  the  Secretary 
of  Agriculture  continues  to  have 
authority  to  acquire  environmentally 
important  forest  lands  and  interests 
therein  for  Federal  acquisition, 
including  conservation  easements  and 
rights  of  public  access,  with  title  vested 
in  the  U.S.  Government.  Both  the  State 
grant  and  the  Federal  acquisition 
programs  operate  on  a  willing  seller  and 
a  willing  buyer  basis. 

In  1996,  the  Forest  Service  issued  the 
Forest  Legacy  Program  Implementation 
guidelines,  which  were  an  update  of  the 
1992  guidelines.  In  2000,  the  Forest 
Service  embarked  on  an  effort  to  update 
the  1996  Guidelines,  to  provide  clear 
and  current  direction  to  meet  the  needs 
of  a  rapidly  growing  national  program. 
As  part  of  the  process,  several  drafts 
were  circulated  with  open  public 
comment  periods  resulting  in  hundreds 
of  conunents  received  and  integrated 
into  a  draft  document.  However,  in 
November  2001,  when  the  revision  was 
almost  complete,  the  Surveys  and 
Investigations  Staff  of  the  House  of 
Representatives  Appropriations 
Committee  launched  a  6-month 
investigation  of  the  program.  After  a 
thorough  review  of  FLP,  the 
Congressional  investigation  findings 
required  the  Forest  Service  to  develop 
additional  direction  related  to  key  areas 
of  the  program,  including:  (1)  The 


appraisal  and  appraisal  review  process, 
(2)  the  project  selection  process,  (3)  the 
process  for  redirecting  and 
reprogramming  project  funds,  and  (4) 
the  monitoring  requirements  for 
conservation  easements. 

General  Information 

The  final  2003  Forest  Legacy  Program 
Implementation  Guidelines  reflect  the 
work  of  a  team  of  representatives  from 
State  lead  agencies  and  Forest  Service 
Washington  Office  and  Regional  offices. 
This  team  considered  and  integrated,  to 
the  extent  practicable,  all  comments 
received  throughout  the  process  as  well 
as  the  findings  from  the  Congressional 
investigation.  The  guidelines  will 
improve  program  operation,  provide 
clarity  on  definitions,  policy,  and 
process,  and  respond  to  the  findings  of 
the  Congressional  report  and  direction. 

The  Forest  Legacy  Program 
Implementation  Guidelines  have  four 
components: 

Part  1 — General  Program  Guidelines: 
Program  direction  applicable  to  all 
aspects  of  FLP,  including  Assessment  of 
Need  development,  eligibility  criteria, 
project  selection  process,  process  for 
redirection  and  reprogramming  of 
funds,  cost  share  requirements, 
landowner  participation,  appraisal  and 
appraisal  review,  and  conservation 
easement  information. 

Part  2 — State  Grant  Program 
Guidelines:  Program  direction 
applicable  to  States  and  Forest  Service 
Regions,  Areas,  and  the  International 
Institute  of  Tropical  Forestry  where  a 
State  has  elected  the  State  grant  option 
and  where  ownership  of  lands  or 
interests  in  lands  is  vested  in  a  State  or 
a  subdivision  of  a  State. 

Part  3 — Federal  Acquisition  Program 
Guidelines:  Program  direction 
applicable  to  States  and  Forest  Service 
Regions,  Areas,  and  the  International 
Institute  of  Tropical  Forestry  selecting 
the  Federal  acquisition  and  ownership 
process,  where  ownership  of  lands  or 
interests  in  lands  is  vested  in  the  United 
States. 

Appendices:  Numerous  appendices 
that  provide  supplemental  information 
such  as  references  to  Office  of 
Management  and  Budget  circulars, 
qualifications  required  of  an  appraiser 
or  review  appraiser,  an  example  cost 
share  calculations,  and  a  sample  of  FLP 
graphics. 

The  revised  2003  Forest  Legacy 
Program  Implementation  Guidelines 
were  mailed  to  State  lead  agencies.  State 
Foresters  (when  different  from  the  State 
lead  agency),  national  partners,  and 
Forest  Service  Regions,  Areas,  and  the 
International  Institute  of  Tropical 
Forestry. 
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Dated:  July  24,  2003. 
Robin  L.  Thompson, 

Associate  Deputy  Chief.  State  and  Private 
Property.  • 

[PR  Doc.  03-19567  Filed  7-31-03:  8:45  am) 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Advance  Request  for  Proposals 
(Advance  RFP)  Inviting  Applications 
for  Agriculture  Innovation  Center 
Demonstration  Program  Grants 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS  or  Agency) 
provides  advance  notice  of  the  possible 
availability  of  up  to  $10,000,000  in 
fiscal  year  (FY)  2003  to  fund  the 
establishment  of  agriculture  innovation 
centers  that  are  to  provide  assistance  to 
agriculture  producers  in  the 
development  of  value-added  businesses. 
Availability  of  FY  2003  funding  is 
contingent  on  the  publication  of  the 
final  Agriculture  Innovation  Centers 
grant  regulation  in  FY  2003  with 
sufficient  time  for  applications  to  be 
submitted  and  acted  on  by  the  Agency 
during  FY  2003.  We  anticipate  that  the 
publication  date  for  the  related  final 
rule  will  provide  a  very  limited  amount 
of  time  to  submit  applications. 

Accordingly,  this  Advance  RFP  lists 
the  information  needed  to  submit  an 
application  for  these  funds  to  the  extent 
the  details  can  be  provided  today;  the 
deadline  for  receipt  and  any  substantive 
changes  required  by  the  final  rule  will 
be  the  subject  of  a  future  notice 
published  as  part  of  the  final  rule  or  in 
a  contemporaneously  published  notice. 
DATES:  The  deadline  for  receipt  of  an 
application  is  4  p.m.  e.s.t.  on  date  which 
is  five  days  after  the  publication  date  of 
the  related  final  Agriculture  Innovation 
Center  rule  in  the  Federal  Register. 
ADDRESSES:  Hand-delivered 
applications  or  applications  submitted 
using  an  express  mail  or  overnight 
courier  service  should  be  sent  to:  Marc 
Warman,  USDA  Rural  Business- 
Cooperative  Service,  1400 
Independence  Ave.,  SW.,  Room  4016. 
Washington,  DC  20250;  Telephone: 
(202)  720-8460.  Applications  sent  via 
the  U.S.  Postal  Service  must  be  sent  to: 
Marc  Warman,  USDA  Rural  Business- 
Cooperative  Service,  STOP  3252,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-3252.  Applications  sent  via  e- 
mail  attachment  must  be  sent  to: 


marc.warman@usda.gov.  Please  note 
that  due  to  recent  security  concerns, 
packages  sent  to  the  Agency  have 
suffered  significant  delays.  Entities 
wishing  to  apply  for  assistance  should 
contact  Marc  Warman  to  receive  further 
information  and  copies  of  the 
application  package. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Haskell,  Acting  Deputy  Administrator, 
Riual  Business-Cooperative  Service, 
USDA,  Stop  3250,  Room  4016,  1400 
Independence  Ave.,  SW..  Washington, 
DC  20250-3250,  telephone:  (202)  720- 
8460,  or  e-mail: 
james.haskell@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Approval  for  the  information 
collection  requirements  described  in 
this  Advance  RFP  was  requested  of  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  a  new  collection 
request  submitted  before  the  publication 
of  a  related  proposed  rulemaking  to 
provide  for  the  policies  and  procedures 
relating,  in  part,  to  the  agriculture 
innovation  center  demonstration 
program.  This  proposed  regulation,  and 
the  related  notice  and  request  for 
comment  on  this  information  collection 
were  published  in  the  Federal  Register 
on  June  13,  2003,  at  68  FR  35321 
("Proposed  Rule").  An  OMB  control 
number  would  ordinaiily  be  published 
concurrent  with  publication  of  the 
related  final  rule  ("Final  Rule")  after 
consideration  of  comments  received  in 
response  to  this  paperwork  notice. 
Accordingly,  no  OMB  control  number 
has  been  assigned  at  this  time  and  the 
paperwork  requirements  included  in 
this  Advance  RFP  will  not  be  effective 
until  such  time  as  the  collection  is 
approved  and  the  control  number 
assigned. 

The  deadline  for  the  receipt  of  the 
application  materials  set  forth  in  this 
BF?  may  not  be  earlier  than  the  date  the 
information  collection  is  approved  and 
the  Final  Rule  is  published.  There  is  no 
guarantee  that  the  information 
collection  will  be  approved  or  that  the 
related  Final  Rule  will  be  published  in 
time  to  obligate  the  f-ands  available  for 
Fiscal  Year  2003. 

In  the  event  that  a  final  rule  has  been 
promulgated  and  the  information  collect 
has  been  approved  by  awards  cannot  be 
made  by  September  30,  2003,  it  is 
USDA's  intention  that  applications 
submitted  after  the  effective  date  of  the 
final  rule  will  be  held  and  considered 
for  the  award  of  Fiscal  2004  funds  if  and 
when  Fiscal  2004  funds  become 
available  for  this  purpose. 


Notice  of  Intent  To  Participate; 
Relationship  Between  This  Advance 
RFP  and  the  Proposed  Rule 

The  policies  and  procedures  proposed 
for  this  new  demonstration  program  are 
outlined  in  the  Proposed  Rule.  This 
Advance  RFP  must  be  read  in 
conjunction  with  the  Proposed  Rule. 
Until  such  time  as  the  policies  and 
procedures  are  published  as  a  final  rule 
and  the  associated  paperwork 
requirements  are  approved  OMB,  RBS 
may  not  accept  applications. 

Parties  interested  in  applying  under 
this  program  are  encouraged,  but  not 
required,  to  send  a  notice  of  intent  to 
participate  to  the  Agency  conforming  to 
the  suggested  template  provided  at  the 
end  of  this  Advance  RFP  ("Notice  of 
Intent").  Those  who  submit  a  Notice  of 
Intent  will  be  sent  an  e-mail  or  fax  by 
the  Agency  when  the  Final  Rule  is 
published  and  the  Agency  will  accept 
applications.  Submission  of  a  Notice  of 
Intent  does  not  obligate  a  prospective 
applicant  to  apply.  If  a  prospective 
applicant  elects  to  avail  themselves  of 
this  courtesy  notification,  the  Notice  of 
Intent  to  participate  must  be  e-mailed  to 
marc.warman@usda.gov. 

This  Advance  RFP  calls  for 
applications  that  meet  the  requirements 
published  in  the  Proposed  Rule  and 
includes  cross  references  to  the 
Proposed  Rule  in  order  to  minimize  a 
duplication  of  published  material.  In  the 
event  the  RBS  is  not  able  to  timely 
obligate  FY  2003  funds,  applications 
received  will  be  held  for  consideration 
for  FY  2004  funding  as  and  when 
available.  It  is  not  contemplated  that  a 
revised  RFP  will  be  issued  for  FY  2004 
except  as  provided  below.  Only 
applications  that  are  timely  received  in 
response  to  this  Advance  RFP  will  be 
eligible  for  either  FY  2003  or  FY  2004 
funding,  as  applicable. 

In  the  event  the  Agency  is  successful 
in  making  FY  2003  awards,  and  is  later 
in  a  position  to  make  FY  2004  awards, 
a  new  RFP  will  be  issued  for  FY  2004 
funding.  Applications  received  in 
response  to  this  Advance  RFP  will  be 
held  and  considered  for  FY  2004 
funding  if  and  only  if  it  is  not  possible 
to  make  timely  FY  2003  awards. 

Performance  Criteria 

The  Proposed  Rule  contemplates  that 
applicants  will  be  asked  to  suggest 
performance  goals  against  which  the 
performance  of  their  Centers  and 
successes  of  their  value  added  projects 
are  to  be  measured.  The  Proposed  Rule 
also  sets  forth  evaluation  criteria  that 
are  to  be  used  in  evaluating  grant 
applications.  It  provides  that  a  given 
RFP  may  supplement  these  evaluation 
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at  the  quality 
suggested  by 
evaluating  the 
Center.  Criter  a 
readily  quanti  fiabl 
consideration 


aiB 


purpose  wil 
scored  than 
criteria  that 
or  no  challenj  e 
variables  that 
results. 


Advance  RFP,  USDA  has 
supplemental  evaluation 
evaluation  criterion  looks 
af  the  performance  criteria 
I  he  applicant  for 
success  of  the  proposed 
which  are  ambitious, 
e  and  reflect  serious 
and  seriousness  of 
ult  in  more  points 
pi  oposed  performance 
superficial,  reflect  little 
,  and  do  not  incorporate 
reflect  value-added 


Background 

Section  640 
Rural  Investment 
107-171) (200p 
the  Secretary 
up  to  10  agricvilt 
demonstration 
Innovation 
Year  2003.  Th(  I 
is  to  foster  the 
producers  to 
producing  anc 
products. 


of  the  Farm  Security  and 

Act  of  2002  (Pub.  L. 
Farm  Bill)  authorizes 
Agriculture  to  establish 
ure  innovation 
centers  (Agriculture 

or  AICs)  in  Fiscal 
purpose  of  these  centers 
ability  of  agricultural 

the  benefits  of 
marketing  value-added 


Cei  Iters 


nap 


Kies  I 


until 


•t( 


The  Propose  i 
proposed  pol 
this  program 
not  to  wait 
Rule  before 
RFP  in  order 
applicants  of 
timing  for  the 
packages  so  as 
possibility  of 
2003.  While 
Rule  may  effec 
the  final  prom 
intention  of  th 
potential  appli 
as  possible  to 


Restrictions  on 


not 


for 


cot 


1.  RBS  will 
grant  awards 

2.  RBS  will 
than  one  entity 

3.  A  grant  award 
lesser  of  $1,00C 
amount  (in  cas 
resoiorces  com 


Each 


The  reader  is 
Rule  for  the  prcjposed 
listed  there 
awarded  up  to 
Advance 
for  the  followin  j 
criterion: 
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Rule  sets  forth  the 
and  procedures  for 
he  Agency  has  elected 
publication  of  a  Final 
pu|)lishing  this  Advance 
alert  potential 

anticipated  limited 
ling  of  application 
to  maximize  the 
arding  grants  in  FY 
co^nments  to  the  Proposed 
substantive  changes  to 
\  ilgated  rule,  it  is  the 

Advance  RFP  to  give 
i  :ants  as  much  lead  time 
c  evelop  applications. 


tie  i 


Awards 


make  more  than  ten 
FY  2003. 


make  a  grant  to  more 
in  any  one  State. 


may  not  exceed  the 
,000  or  twice  the  dollar 
or  in  kind)  of  the 
ii^itted  to  the  Center's 
from  the  program  grant 


operations  apaj  t 
funds. 


Evaluation  Crit  ma  and  Weights 


referred  to  the  Proposed 
evaluation  criteria 
criterion  may  be 
ve  (5)  points.  This 
Requejst  for  Proposals  provides 
seventh,  evaluation 


Performance  Criteria 

Criteria  suggested  by  the  applicant 
pursuant  to  proposed 
§  4284.1009(c)(5)(v)  that  are  ambitious, 
relevant  and  quantifiable  and  reflect       , 
serious  consideration  and  seriousness  of 
purpose  will  score  more  points  than 
superficial  performance  criteria  that 
reflect  little  or  no  challenge  or  that  do 
not  incorporate  variables  that  reflect 
value-added  results. 

In  the  event  of  a  tied  score  between 
two  or  more  applications,  the  scores  for 
the  first  individual  criterion  listed  in  the 
Proposed  Rule  will  be  compared,  and 
the  highest  score  for  that  individual 
criterion  will  break  the  tie.  If  the  scores 
for  the  first  criterion  are  tied,  the  scores 
for  the  second  criterion  will  be 
compared,  and  so  on. 

Contents  of  Application  Package 

Under  the  Proposed  Rule  at 
§4284.1009.,  applicants  must  file  an 
original  and  one  copy  of  the  required 
forms  and  proposal. 

Form  of  Submission 

After  the  information  collection  has 
been  approved  by  OMB  and  the 
Proposed  Rule  becomes  final,  applicants 
are  encouraged,  but  not  required,  to 
submit  applications  and  reports  in 
electronic  form.  A  complete,  original 
application  may  be  electronically  sent 
as  an  e-mail  attachment  to 
marc.warman@usda.gov.  If  applications 
are  submitted  electronically,  a  signature 
page  must  be  submitted  via  facsimile  to 
the  attention  of  Marc  Warman  at  (202) 
720—4641  or  in  hard  copy  to  Marc 
Warman  at  the  address  provided  at  the 
beginning  of  this  notice.  Alternatively, 
an  original  application  package  plus  one 
paper  copy  may  be  submitted  to  the 
addresses  provided  at  the  beginning  of 
this  notice. 

Dated:  July  25,  2003. 
Thomas  C.  Dorr 
Under  Secretary.  Rural  Development. 

Notice  of  Intent  To  Participate 
Suggested  Template 

Agriculture  Innovation  Center  Grant 
Program 

The  undersigned  hereby  expresses 
interest  in  applying  for  an  agricultxu-e 
innovation  center  grant  pursuant  to  the 
Request  for  Proposals  published  by  the 
USDA  Rural  Business-Cooperative 
Service  (RBS)  for  Fiscal  Year  2003.  The 
purpose  of  this  notice  is  solely  to 
facilitate  courtesy  communication  fi-om 
RBS  regarding  the  publication  timing  of 
the  anticipated  Final  Rulemaking 
related  to  the  Agricultiu-e  Irmovation 
Center  Grant  Program. 


Applicant  Entity: 
Applicant  Address: 


Applicant  Telephone:    

Name  of  Individual  Representative: 
Title: 


Firm  (if  different  from  the  Applicant): 


Address  (if  different  than  the  Applicant): 

The  applicant  must  indicate  the  method  by 
which  notification  will  be  sent  and  the 
complete  address.  Choose  only  one  method. 
The  Agency  will  not  be  responsible  for  any 
failure  of  the  applicant  to  receive 
notifications  sent  by  the  selected  method. 
Telephone: 

Email:     

Fax  number: 

(Attention):  -. 


(FR  Doc.  03-19618  Filed  7-31-03;  8:45  am] 

BILLING  CODE  3410-XY-Y 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 

people  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  deletions  from 

procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  product  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  ft-om  the  Procurement  List 
services  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  August  31,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  May  30,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  32458)  of  proposed  addition  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  the 
qualified  nonprofit  agency  to  provide 
the  product  and  impact  of  the  addition 
on  the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
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product  list  below  is  suitable  for 
procurement  by  the  Federal  Goverrunent 
under  41  U.S.C.  46-48c  and  41  CFR  51- 

2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  wrill  furnish  the 
product  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
product  to  the  Government. 

3.  There  are  no  knov^m  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  proposed 
for  addition  to  the  Procurement  List. 

(End  of  Certification) 

Accordingly,  the  following  product  is 
added  to  the  Procurement  List: 

Product 

Product/NSN:  Belt,  Women's  Cotton 
Web,  Black  w/Gold  Clip,  8445-01-501- 
0232. 

NPA:  Travis  Association  for  the  Blind, 
Austin,  Texas. 

Contract  Activity:  Defense  Supply 
Center  Philadelphia,  Philadelphia, 
Pennsylvania. 

Deletions 

On  May  30,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  32459)  of  proposed  deletions  to 
the  Procurement  List.  After 
consideration  of  the  relevant  matter 
presented,  the  committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  deleted 
from  the  Procurement  List. 

Accordingly,  the  following  services 
are  deleted  from  the  Procurement  List: 

Services 

Service  Type/Location:  ]anitonal/ 
Custodial,  Petroglyph  National 
Monument  Headquarters,  6001  Unser 
Boulevard  NW,  Albuquerque,  New 
Mexico. 

NPA:  RCI.  Inc.,  Albuquerque,  New 
Mexico. 

Contract  Activity:  Department  of 
Interior. 

Service  Type/Location:  janitonaU 
Custodial,  Social  Security 
Administration,  Data  Operations  Center 
and  Annex,  Albuquerque,  New  Mexico. 

NPA:  Adelante  Development  Center, 
Inc.,  Albuquerque,  New  Mexico. 

Contract  Activity:  Social  Security 
Administration,  Baltimore,  Maryland. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-19629  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  635^-01 -M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Addition 
and  Deletions 

AGENCY:  Committee  for  Piu-chase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Prociurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  service 
to  be  furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
such  agencies. 

DATES:  Comments  must  be  received  on 
or  before  August  31,  2003. 

ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 


Addition 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not" 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  service  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Conmients  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

(End  of  Certification) 

The  following  service  is  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Service 

Service  Type/Location:  Administrative 

Service,  Federal  Office  Building, 

Martinsburg,  West  Virginia. 
NPA:  Job  Squad,  Inc.,  Clarksburg.  West 

Virginia. 
Contract  Activity:  GSA,  Public  Buildings 

Service,  Philadelphia.  Pennsylvania. 

Deletions 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  wrill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
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O'Day  Act  (41 
connection 
for  deletion 


U.S.C.  46-48c)  in 
w|th  the  products  proposed 
the  Procurement  List. 


fr  )m 


(End  ofCertifipation) 

The  foUowi 
for  deletion 


ihg  products  are  proposed 
frpm  the  Procurement  List: 


Products 


Product/NSN 

1173. 
NPA:  None 
Contract  Activ 

Center.  Fort 
Product/NSN: 

6532-00-441 
NPA:  Riverside 

Easthampt 
Contract  Activi 

Philadelphi 

Pennsyivan 
Product/NSN: 

00-144-608fe 
NPA:  Riverside 

Easthampt 
Contract  Activi 


C  ishion.  Chair,  7210-00-205- 
7210-00-205-1175. 
curr  jntly  authorized. 

it  r.  GSA,  Southwest  Supply 

Worth,  Texas. 
Gpwn,  Patient  Examining, 

-7828. 

ndustries.  Inc., 
o  1,  Massachusetts. 
t{:  Defense  Supply  Center 

.  Philadelphia, 

I. 
S  leet.  Bed — Disposable,  7210- 


tou 


i  ndustries.  Inc., 
Massachusetts. 
:  Defense  Supply  Center 


Seam  ess 


sicn- 


Argentina:  Oil 
Argentina 

Australia:  Corrosjon 
Belgium:  Cut-to- 
Brazil:  Cut-to- 
Brazil:  Seamless 
Canada:  Corros 
Canada:  Pure 
Czech  Republic 
Finland:  Cut-to- 
France:  Corrosior 
France:  Industrial 
Germany:  Corrosjon 
Germany:  Cut- 
Germany:  Seamliss 
Italy:  Grain  Orient 
Italy:  Oil  Country 
Italy:  Granular 
Japan:  Brass 
Japan:  Corrosion 
Japan:  Oil  Countr^ 
Japan:  Granular 
Japan:  Tin  Mill 
Mexico:  Carbon 
Mexico:  Gray 
Mexico:  Cut-to 
Mexico:  Oil  Coun^ 
Poland:  Cut-to- 
Republic  of  Korea : 
Republic  of  Korea : 
Republic  of  Korea : 
Romania:  Carbon 
Romania:  Cut-to 
Spain:  Cut-to 
Sweden:  Cut-to- 
The  People's 
The  People's 
The  United  Kingd^i 
Turkey:  Aspirin, 


-Len  jth 

-L(!l 


Belgium:  Cut- 
Brazil:  Cut-to 
Canada:  Pure  Ma^i 
Canada:  Alloy 
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Philadelphia,  Philadelphia, 
Pennsylvania. 

Sheryi  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-19628  Filed  7-31-03;  8:45  am] 

BILUNG  COOE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 


Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2002)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review:  Not 
later  than  the  last  day  of  August  2003, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
August  for  the  following  periods: 


Antidumping  Duty  Proceeding 

Ccjuntry  Tubular  Goods,  A-357-810  

Line  and  Pressure  Pipe,  A-357-809 !"1"!."'"!!'!"."1.""." 

-Resistant  Cartxjn  Steel  Flat  Products,  A-602-803  ".."!" 

llength  Carbon  Steel  Plate,  A-423-805 .."...I! ' 

Lergth  Cart)on  Steel  Plate  A-351-817  ...1"I."^1"!!!1."!.."I1'!^!^^!!"!'."!!!"" 

Line  and  Pressure  Pipe,  A-351-826  !."."!."!1."."!."..."."!.!!." 

-Resistant  Carbon  Steel  Flat  Products,  A-122-822 '. 1"1"1."!."!!!!!!!!!!1."!.." 

M^nesium,  A-122-814  .''""'"'. - 

:arbon  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Under  4V2  Inches)  A-851-802 

Length  Carbon  Steel  Plate,  A-405-802 

-Resistant  Carbon  Steel  Flat  Products,  A-427-808  !..""!!!!.."""'"."!!" 

Nitrocellulose,  A-427-009 !!!!!!!"..'."!!!..".. 

-Resistant  Carbon  Steel  Flat  Products,  A-428-815 1. !."".."!!!"!"." 

artwn  Steel  Plate,  A-428-816 ..!!!!!!l"!!...".l""!!."!!!!!  . 

Line  and  Pressure  Pipe,  A-428-820  

Electncal  Steel,  A-^75-611 

[Tubular  Goods,  A-475-816  "!."!!!.""."I!."!!!!!!!!! 

Pqytetrafluoroethylene  Resin,  A-475-703  

&  Strip,  A-588-704 "!!""!"'"!!"!!I"!""I!!I!!!!!! 

Resistant  Carbon  Steel  Flat  Products,  A-58&-824 ".'.."." 

Tubular  Goods,  A-588-835  !!.1'.""""'."I!'"""17^ 

I^olytetrafluoroethylene  Resin,  A-588-707 

Pri)ducts.  A-588-854  """.''".."!!"""..!! 

Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Over  4V2  Inches),  A-201-827 

Portland  Cement  and  Cement  Clinker,  A-201-802  

Length  Cartxjn  Steel  Plate,  A-201-809  .".".'."."!. 

Tubular  Goods,  A-201-817  !!."!!.."1.!!.!.."!!!!. 

Lehgth  Carbon  Steel  Plate.  A-455-S02  """'""'l'l"!l.'"7!'ll""".l."""!^^ 

:  Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-580-816 

Oil  Country  Tubular  Goods,  A-580-825 ^."i^ 

Structural  Steel  Beams,  ■A-580-841  ''"".."""!"!"""""".""".""".""'."! 

and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Under  4V2  Inches),  A-485-805 

Ijength  Carbon  Steel  Plate,  A-485-803  

Carbon  Steel  Plate,  A-469-803  !!!:!!!!!7!!!!!!!!! 

ngth  Cartxjn  Steel  Plate,  A-401-805  ""!"!!"!!."!!."!!!!!!..!!!!"!.!!!!!! 

Republic  of  China:  Petroleum  Wax  Candles  A-570-504 ""1"!"..'"."."!!""1"! 

Republic  of  China:  Sulfanilic  Acid,  A-570-815  !....I.."!.1"!!!.'""."!.."!1"!!!! 

m:  Cut-to-Length  Carbon  Steel  Plate,  A-412-814 
AH89-602  


Period 


to-  .ength 


Shdet 


Countervailing  Duty  Proceedings 

toL*ngth  Carbon  Steel  Plate,  C-423-806  

Length  Carbon  Steel  Plate,  C-351-818  

nesium,  C-122-815  !.!!!!"';"""! 

Madneslum,  C-122-815 


8/1/02 

8/1/02 

8/1/02 

3/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02- 

8/1/02— 

8/1/02— 

8/1/02— 

8/1/02— 


-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

-7/31/03 

■7/31/03 

■7/31/03 

•7/31/03 

-7/31/03 

•7/31/03 

-7/31/03 

■7/31/03 

•7/31/03 

7/31/03 

7/31/03 

7/31/03 

7/31/03 

7/31/03 

7/31/03 


1/1/02—1 
1/1/02—1 
1/1/02—1 
1/1/02—1 


2/31/02 
2/31/02 
2/31/02 
2/31/02 
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Period 


France:  Corrosion-Resistant  Cartwn  Steel,  C-427-810 

France:  Stainless  Steel  Sheet  and  Strip  in  Coils,  C-^27-815  

Germany:  Con-osion-Resistant  Carbon  Steel,  C-428-817  

Germany:  Cut-to-Length  Cartxjn  Steel  Plate,  C-428-817  

Italy:  Oil  Country  Tubular  Goods,  C-475-817 

Italy:  Stainless  Steel  Sheet  and  Strip  in  Colls,  C-425-825 

Mexico:  Cut-to-Length  Carbon  Steel  Plate,  C-201-810 

Republic  of  Korea:  Corrosion-Resistant  Cartwn  Steel  Plate,  0-580-818 
Republic  of  Korea:  Stainless  Steel  Sheet  and  Strip  in  Coils,  C-580-835 

Republic  of  Korea:  Structural  Steel  Beams,  C-580-841  

Spain:  Cut-to-Length  Carbon  Steel  Plate,  C-469-804  

Sweden:  Cut-to-Length  Carbon  Steel  Plate,  C-401-804 

The  United  Kingdom:  Cut-to-Length  Carbon  Steel  Plate,  C-412-815 


1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 
1/1/02- 


■12/31/02 
■12/31/02 
-12/31/02 
■12/31/02 
-12/31/02 
■12/31/02 
■12/31/02 
■12/31/02 
-12/31/02 
■12/31/02 
-12/31/02 
-12/31/02 
-12/31/02 


Siispension  Agreements 

None. 

In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretcuy  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  fi'om  other  suppliers) 
which  were  produced  in  more  than  one 
coiuitry  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  69 
FR  23954  (May  6,  2003),  the  Department 
has  clarified  its  practice  with  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 
clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at  http:// 
www.ia.ita.doc.gov. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 


parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  August  2003.  If  the 
Department  does  not  receive,  by  the  last 
day  of  August  2003,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  coimtervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  conununity. 

Dated:  July  28,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  II, 
for  Import  Administration. 
[FR  Doc.  03-19648  Filed  7-31-03;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Five- Year  (Sunset) 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  Initiation  of  Five- Year 
(Sunset)  Reviews. 

SUMMARY:  In  accordance  v^rith  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
and  countervailing  duty  orders  listed 
below.  The  International  Trade 
Commission  ("the  Commission")  is 
publishing  concurrently  with  this  notice 
its  notice  of  Institution  of  Five-Year 
Review,  which  covers  these  same  orders. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-5050,  or 
Mary  Messer,  Office  of  Investigations, 
U.S.  International  Trade  Commission,  at 
(202) 205-3193. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
ralevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3— 
Policies  Regarding  the  Conduct  ofFive- 
Year  ("Sunset ' ')  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ["Sunset  Policy 
Bulletin"). 

Initiation  of  Review 

In  accordance  with  19  CFR 
351.218(c),  we  are  initiating  sunset 
reviews  of  the  following  antidumping 
and  countervailing  duty  orders: 
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A-475-820 
C^75-821 
A-588-843 
A-580-829 
A^»69-«07 
A-401-806 
A-583-828 


Filing  Inform  ition 


As  3  courteiiy 
information  related 
proceedings, 
Department's 
sunset  review^ 
Sunset  Policy 
schedule  of  sunset 
information 
absorption 
language,  impbrt 
lists,  available 
Department's 
the  following 
ia.ita.doc.gov^unset/ . 

All  submi 


we  are  making 
to  sunset 
including  copies  of  the 
regulations  regarding 

(19  CFR  351.218)  and 
Bulletin,  the  Department's 
reviews,  case  history 
e.,  previous  margins,  duty 
determinations,  scope 

volumes),  and  service 
to  the  public  on  the 
iunset  Internet  website  at 
ddress:  http:// 


fo  und 


sslons 
reviews  must 
with  the  Depajt 
regarding 
and  certificatii) 
rules  can  be 
Also,  we 
Department's 
updates  to  the 
any  submissio  is 
make  addition ; 
the  service  list 
website  based 
parties  and 
Specifically, 
from  the 
not  submit  a  s 
notice  of  initiation 
Because 


tie 


servK  e 


dea  11 


are,  in  many 
urge  interestec 
access  to 
administrative 
immediately 
the  Federal 
initiation  of 
Department's 
of  proprietary' 
eligibility  to 
proprietary  in 
be  found  at  1 9 


Information 
Parties 


Domestic 
in  19  CFR  351 
participate  in 
respond  not 
date  of  publica ; 
Register  of  the 
filing  a  notice 
The  required 
intent  to 
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CX)C  case  No. 


ITC  case  No. 


731-TA-770 
701-TA-373 
731-TA-771 
731-TA-772 
731-TA-773 
731-TA-774 
731-TA-775 


Country 

Italy 

Italy 

Japan  

South  Korea 

Spain  

Sweden  

Taiwan 


Product 


Stainless 
Stainless 
Stainless 
Stainless 
Stainless 
Stainless 
Stainless 


Steel  Wire  Rod. 
Steel  Wire  Rod. 
Steel  Wire  Rod. 
Steel  Wire  Rod. 
Steel  Wire  Rod. 
Steel  Wire  Rod. 
Steel  Wire  Rod. 


in  these  sunset 
)e  filed  in  accordance 
ment's  regulations 
forniat,  translation,  service, 
n  of  documents.  These 
at  19  CFR  351.303. 
suggest  that  parties  check  the 
I  unset  website  for  any 
service  list  before  filing 
The  Department  will 
to  and/or  deletions  from 
provided  on  the  sunset 
an  notifications  from 
paj  ticipation  in  this  review. 
Department  will  delete 
list  all  parties  that  do 
bstantive  response  to  the 


ines  in  a  sunset  review 
instances,  very  short,  we 
parties  to  apply  for 
proprietary  information  under 
protective  order  ("APO") 
fc  llowing  publication  in 
Re  jister  of  the  notice  of 
th  !  sunset  review.  The 
r  3gulations  on  submission 
;  nformation  and 
re  :eive  access  to  business 
if  irmation  under  APO  can 
::FR  351.304-306. 


R(  squired  From  Interested 


CFR  351.218(d)(l)(ii).  In  accordance 
with  the  Department's  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 
participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  order  without  further  review. 
See  19  CFR  351.218(d)(l)(iii). 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Department's 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
review  must  file  complete  substantive 
responses  not  later  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation.  The 
required  contents  of  a  substantive 
response,  on  an  order-specific  basis,  are 
set  forth  at  19  CFR  351.218(d)(3).  Note 
that  certain  information  requirements 
differ  for  respondent  and  domestic 
interested  parties.  Also,  note  that  the 
Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the 
Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  sunset  reviews.  ^  Please 
consult  the  Department's  regulations  at 
19  CFR  Part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 
countervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  July  29,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas. 

L'n  dersecretary. 

IFR  Doc.  03-19649  Filed  7-31-03;  8:45  am] 

BILLING  CODE  3510-OS-P 


int  crested  parties  (defined 
102(6))  wishing  to 
tjiese  sunset  reviews  must 
than  15  days  after  the 
ion  in  the  Federal 
notice  of  initiation  by 
intent  to  participate, 
contents  of  the  notice  of 
partic  pate  are  set  forth  at  19 


later 


'  .A  number  of  parties  commented  that  these 
inlerim-nnal  regulations  provided  insufficient  lime 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation.  19  CFR  351.218(d)(4).  As  provided  in  19 
CFR  351.302(b),  the  Department  will  consider 
individual  requests  for  extension  of  that  five-day 
deadline  based  upon  a  showing  of  good  cause. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service 

[I.D.  072403C] 

Availability  of  the  Humboldt  Bay 
Municipal  Water  District  Habitat 
Conservation  Plan  for  its  Mad  River 
Operations,  Implementation 
Agreement,  and  Draft  Environmental 
Assessment,  Humboldt  County, 
California 

AGENCY:  National  Marine  Fisheries 

Service,  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  Availability;  request 

for  comments. 

SUMMARY:  The  Humboldt  Bay  Municipal 
Water  District  of  Humboldt  County, 
California  (District)  has  applied  for  an 
Incidental  Take  Permit  (ITP)  from  the 
National  Marine  Fisheries  Service 
(NMFS)  pursuant  to  the  Endangered 
Species  Act,  as  amended  (ESA).  In 
conjunction  with  this  application,  the 
District  has  prepared  a  Habitat 
Conservation  Plan  for  its  Mad  River 
Operations  (Plan)  and  an 
Implementation  Agreement  (lA).  NMFS 
has  prepared  and  announces  the 
availability  of  a  draft  Environmental 
Assessment  (EA)  for  the  District's  ITP 
application.  The  District's  ITP 
application  is  related  to  their  managed 
release  and  diversion  of  flow  in  the  Mad 
River,  located  in  Humboldt  County,  CA, 
and  to  their  operation  and  maintenance 
of  facilities  associated  with  this  activity. 
The  duration  of  the  proposed  ITP  and 
Plan  is  50  years. 

NMFS  is  providing  this  notice  in 
order  to  allow  other  agencies  and  the 
public  an  opportunity  to  review  and 
comment  on  the  ITP  application.  Plan, 
lA,  and  draft  EA,  to  scope  alternatives 
and  impacts  to  be  considered,  and  to 
comment  on  effects  to  cultm-al  and 
historic  properties.  All  comments 
received  will  become  part  of  the  public 
record  and  will  be  available  for  review 
pursuant  to  the  ESA. 
DATES:  Public  meetings  will  be  held  on 
August  20,  2003.  from  1  p.m.  to  3  p.m. 
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and  5  p.m.  to  7  pjn.  in  Eureka,  CA. 
Written  comments  on  the  ITP 
application.  Plan,  LA,  and  draft  EA,  the 
scope  of  alternatives  and  impacts,  and 
effects  to  cultural  and  historic 
properties  must  be  received  on  or  before 
September  2,  2003  to  be  considered. 
ADDRESSES:  Public  meetings  will  be 
held  at  the  District  office,  located  at  828 
Seventh  Street,  Eureka,  CA  95501.  Oral 
and  written  comments  will  be  received 
at  the  meetings.  Written  comments  may 
also  be  seht  to  Mr.  Sam  Flanagan, 
National  Marine  Fisheries  Service,  1655 
Heindon  Road,  Areata,  CA  95521  or  sent 
by  facsimile  to  (707)  825-4840.  NMFS 
will  not  accept  comments  via  the 
Internet.  Documents  are  available  for 
viewing  and  download  on  the  Internet 
at  http://swT.nmfs.noaa.gov  or  may  be 
obtained  by  calling  NMFS  at  (707)  822- 
7201.  Hard  bound  copies  are  also 
available  for  viewing,  or  partial  or 
complete  duplication  at  several 
Humboldt  and  Trinity  county  libraries. 
See  the  Supplementary  Information 
section  of  this  notice  for  a  list  of 
libraries  and  their  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Flanagan,  NMFS  Southwest 
Region,  Protected  Resources  Division, 
(707)  825-5173. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term  / 
take  is  defined  under  the  ESA  to  mean 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  Harm  is  defined  by  NMFS  to 
include  significant  habitat  modification 
or  degradation  where  it  actually  kills  or 
injures  fish  or  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  spawming,  rearing, 
feeding,  and  sheltering  (50  CFR 
222.102). 

Two  types  of  permits  may  be  issued 
by  NMFS  under  section  10(a)  of  the  ESA 
to  non-Federal  landowners  to  take  listed 
species,  imder  certain  terms  and  • 
conditions.  These  regulations  governing 
NMFS'  permits  for  threatened  and 
endangered  species  are  promulgated  at 
50  CFR  222.307.  The  first  of  these 
permits  is  the  Enhancement  of  Survival 
Permit,  whichis  authorized  under 
section  10(a)(1)(A)  of  the  ESA.  The 
second  of  these  permits  is  the  ITP, 
which  is  authorized  imder  section 
10(a)(1)(B)  of  the  ESA. 

An  application  for  an  ITP  must  be 
accompanied  by  a  Habitat  Conservation 
Plan  for  which  the  Secretary  of 
Commerce  finds  that:  (1)  the  taking  will 
be  incidental;  (2)  the  applicant  will,  to 
the  maximum  extent  practicable. 


minimize  and  mitigate  the  impacts  of 
such  taking;  (3)  the  applicant  will 
ensure  that  adequate  funding  for  the 
conservation  plan  will  be  provided;  (4) 
the  taking  will  not  appreciably  reduce 
the  likelihood  of  survival  and  recovery 
of  the  species  in  the  wild;  and  (5)  such 
other  measures  NMFS  may  require  as 
necessary  or  appropriate  for  the 
purposes  of  the  HCP.  HCPs  can  address 
both  listed  and  currently  unlisted 
species. 

The  District  has  applied  to  NMFS  for 
an  ITP  under  Section  10(a)(1)(B)  of  the 
ESA  for  its  Mad  River  operations.  The 
District  is  the  sole  supplier  of  domestic 
and  "raw"  industrial  water  to  the 
greater  Humboldt  Bay  area.  The  District 
sells  treated  water  for  domestic 
consumption  on  a  wholesale  basis  to  the 
cities  of  Eureka,  Areata,  and  Blue  Lake, 
and  to  the  Humboldt,  McKinleyville, 
Fieldbrook,  and  Manila  Commianity 
Services  Districts.  The  District  also  sells 
vmtreated  "raw"  water  on  a  wholesale 
basis  to  industrial  users  on  the  Samoa 
Peninsula,  located  on  the  north  spit  of 
Humboldt  Bay.  The  District  obtains  its 
water  through  diversions  from  the  Mad 
River. 

The  District's  diversion  facilities  are 
located  approximately  8  river  miles  (13 
km)  upstream  from  the  mouth  of  the 
Mad  River,  near  the  town  of  Essex.  The 
District  diverts  water  utilizing  two 
separate  systems:  (1)  A  domestic  system, 
which  supplies  treated  drinking  water; 
and  (2)  an  industrial  system,  which 
supplies  untreated  "raw"  water.  Water 
for  Ae  domestic  system  is  withdrawn 
using  fouj  Ranney  collectors  situated  in 
the  Mad  River.  These  collectors 
withdraw  subsurface  water  from  60  to 
90  ft  (18  to  27  m)  below  the  surface  of 
the  river  bed.  Water  for  the  industrial 
system  is  withdrawn  using  a  surface 
diversion  facility  referred  to  as  Station 
6.  The  District  also  manages  flow 
releases  from  Matthews  Dam  at  Ruth 
Lake,  a  48,000  acre-feet  (592  million 
Hectoliter)  reservoir  located 
approximately  85  river  miles  (137  km) 
upstream  from  the  mouth  of  the  Mad 
River.  The  District  releases  water  from 
Matthews  Dam  diu-ing  the  low  flow 
summer  months  to  meet  its  diversion 
needs  at  the  Essex  facilities  and  its  in- 
stream  flow  obligations  below  the  Essex 
facilities. 

The  District  has  developed  the  Plan, 
with  technical  assistance  from  NMFS,  to 
obtain  an  FTP  for  their  activities  related 
to  the  diversion  of  water  from  the  Mad 
River.  Activities  proposed  for  FTP 
coverage  include:  (1)  Releasing  flow 
from  Matthews  Dam;  (2)  maintaining 
adequate  capacity  in  the  Matthews  Dam 
tailrace  and  spillway  pools;  (3)  diverting 
water  from  the  Mad  River  in  the  vicinity 


of  Essex  (subsurface  via  Ranney 
collectors  and  surface  via  direct 
diversion  facility  (Station  6));  (4)  gaining 
access  to  and  maintaining  Ranney 
collectors;  (5)  operation  of  Station  6  and 
its  associated  fish  screens;  (6)  dredging 
the  Station  6  forebay:  (7)  maintaining 
adequate  flow  to  Station  6;  (8) 
maintaining  adequate  water  surface 
elevation  at  Station  6  dining  low  flow 
months;  (9)  protecting  banks  and 
structures  by  repairing  existing  rock 
structures  and/or  revetments;  and  (10) 
bypassing  flows  below  diversion 
facilities  in  the  vicinity  of  Essex.  The 
ITP  and  Plan  will  also  cover  required 
monitoring  activities.  The  duration  of 
the  proposed  ITP  and  Plan  is  50  years. 

The  proposed  ITP  would  authorize 
take,  incidental  to  otherwise  lawful 
activities,  of  fish  in  three  evolutionarily 
significant  units  (ESUs)  that  are 
currently  listed  as  threatened:  the 
California  Coastal  chinook  salmon 
(Oncorhynchus  tshawrytscha)  ESU  (CC 
chinook),  the  Southern  Oregon/ 
Northern  California  Coasts  coho  salmon 
(O.  kisutch)  ESU  (SONCC  coho),  and  the 
Northern  California  steelhead  (O. 
mykiss)  ESU  (NC  steelhead).  NMFS 
anticipates  implementation  of  the  Plan 
may  result  in  take  of  juvenile  CC 
chinook,  SONCC  coho,  and  NC 
steelhead  in  the  form  of  impingement  or 
entrainment  during  diversion  of  surface 
flow  and  stranding,  crushing, 
entombment,  or  modification  of  rearing 
habitat  as  a  result  of  instream 
construction  and  operation  of 
equipment. 

NMFS  prepared  a  draft  Environmental 
Assessment  concerning  the  proposed 
Plan  and  FTP  and  has  made  a 
preliminary  determination  that 
preparation  of  an  Enviroimiental  Impact 
Statement  is  not  necessary. 

NMFS  invites  comment  on  the  Plan, 
lA,  and  draft  EA,  the  scope  of 
alternatives  and  impacts  to  be 
considered,  and  effects  to  cultural  and 
historic  properties  during  the  30-day 
coirunent  period  which  ends  September 
2,  2003.  Comments  should  focus  on  the 
merits  of  the  Plan,  L\,  and  draft  EA,  FTP 
issuance  requirements,  the  scope  of 
alternatives  and  impacts  to  be 
considered,  and  effects  to  cultural  and 
historic  properties.  Comments  on  other 
issues  will  be  considered  as  beyond  the 
scope  of  the  decision  associated  with 
the  FFP  and  Plan. 

Hard  bound  copies  of  the  ITP 
Application,  Plan,  lA,  and  draft  EA  are 
also  available  for  viewing,  or  partial  or 
complete  duplication  at  the  following 
libraries:  (1)  Eureka  Main  Library, 1313 
Third  Street,  Eureka,  CA;  Telephone 
(707)  269-1900;  (2)  Fortuna  Branch, 
Humboldt  County  Library;  775 
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Fourteenth  St  eet,  Fortuna,  CA; 
Telephone  [7(7]  725-3460;  (3)  Areata 
Branch.  Humlioldt  Librarv,  500  Seventh 
Street,  Areata  CA:  Telephone  (707) 
822-5954;  (4)  VVeaverville  Braneh, 
Trinity  Librar ',  211  North  Main  St.. 
VVeaverville,  ( A;  Telephone  (530)  623- 
1373:  5)  Hayft  rk  Branch,  Trinity 
Librar>-.  Hyan:pom  Rd.,  Hayfork,  CA; 
Telephone"  (53  0)  628-5427.  These 
documents  an  also  available  on  the 
Internet  at  /ittj  >://swr.nmfs. noaa.gov. 
This  notice  s  provided  pursuant  to 
section  10(e)  c  f  the  ESA,  National 
Environmenta  Policy  Act  (NEPA) 
regulations,  ai  d  National  Historic 
Preservation  i^ct  (NHPA)  regulations. 
NMFS  will  evi  luate  the  ITP  application, 
associated  doc  iiments,  and  submitted 
comments  to  c  etermine  v^rhether  the  ITP 
application  an  i  associated  documents 
meet  the  requi  ements  of  the  ESA. 
NMFS'  regulat  ons  for  implementing 
NEPA  (40  CFR  1506.6),  and  NHPA 
section  106  reculations  (36  CFR  800). 
NMFS  is  furni:  hing  this  notice  to  allow 
other  agencies  and  the  public  an 
opportunity  to  review  and  comment  on 
these  documer  ts,  to  scope  alternatives 
and  impacts  to  be  considered,  and 
comment  on  el  Fects  to  cultural  and 
historic  proper  ies.  All  comments 
received  will  b  ?  available  for  review 
pursuant  to  sec  tion  10(c)  of  the  ESA. 
The  final  ITP  c  ecision  will  be  made  no 
sooner  than  30  days  after  date  of 
publication  of  his  notice  in  the  Federal 
Register. 

luly  28,  2003. 
Laurie  K.  Allen, 

Acting  Director.  (  Hfice  of  Protected  Resources, 

National  Marine  fisheries  Service. 

[FR  Doc.  03-196:  4  Filed  7-31-03;  8:45  am] 

BILLING  CODE  3510-  !2-S 


DEPARTMENT 


OF  COMMERCE 


National  Ocear  ic  and  Atmospheric 
Administration 

[1.0.  072503B] 

t 

Vessel  Monitoring  Systems  (VMS); 
Pilot  Program  Ibr  Testing  ot  VMS  Unit 
for  Certification  In  Northeast  Fisheries 


AGENCY:  National 
Service  (NMFS 
Atmospheric  Ajmin 
Commerce. 


action:  Request 
pilot  program 


SUMMARY:  NMF  > 
Law  Enforceme  it 
potential  partic  pants 
limited-duratio 
test  the  Thrane  ^ 
VMS  unit  eurre  itiv 


Marine  Fisheries 
National  Oceanic  and 
istration  (NOAA), 


for  participants  in  a 


'  Northeast  Office  for 

(OLE)  is  seeking 

for  a  voluntary, 
pilot  program  to  field 
Thrane  TT-3026M 

y  being  considered  for 


certification  for  use  in  Northeast 
fisheries  that  require  the  use  of  VMS 
units  for  reporting  and  monitoring  of 
fishing  activity. 

DATES:  Individuals  interested  in 
participating  in  this  pilot  program 
should  apply  by  August  29,  2003. 
ADDRESSES:  Application  information 
may  be  obtained  from  and  applications 
should  be  submitted  to:  Northeast  Office 
for  Law  Enforcement,  National  Marine 
Fisheries  Service.  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "VMS  Pilot  Program." 
Or,  you  may  fax  an  application  to:  978- 
281-9317. 

FOR  FURTHER  INFORMATION  CONTACT: 
Northeast  Office  for  Law  Enforcement, 
VMS  Program,  at  978-281-9213. 
SUPPLEMENTARY  INFORMATION: 
Regulations  at  50  CFR  648.9  set  forth 
VMS  requirements  for  fisheries  in  the 
northeastern  United  States  that  require 
the  use  of  VMS  for  fisher>'  monitoring 
and/or  reporting.  Specifically,  §  648.9(b) 
lists  minimum  VMS  performance 
criteria  that  a  VMS  unit  must  meet  in 
order  to  be  certified  for  use.  If  and  when 
a  new  or  modified  unit  becomes 
available,  the  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
may,  under  the  provisions  of  §  648.9(a), 
certify  that  unit  for  use,  if  it  meets  the 
minimum  performance  criteria. 

The  Thrane  &  Thrane  TT-3026M 
VMS  unit  is  being  evaluated  for 
certification  in  Northeast  fisheries  that 
require  the  use  of  VMS.  In  order  to 
provide  field-testing  information  to  the 
Regional  Administrator,  OLE  has 
designed  a  voluntary  pilot  program. 
Specific  focus  of  the  pilot  program  will 
be  the  at-sea  testing  on  the  setting  of  the 
Days-at-Sea  (DAS)  activity  codes  using 
the  freeform  e-mail  capabilitv  of  the  TT- 
3026M  unit. 

The  pilot  program  duration  will  be 
Irom  30  to  60  days,  and  will  utilize  six 
vessels  of  various  sizes  and 
configurations  in  the  Northeast 
multispecies  (groundfish)  and  Atlantic 
sea  scallop  fisheries.  One  unit  has 
already  been  installed  and  activated  on 
a  local  groundfish  vessel  that  will  be 
included  in  the  pilot  program. 
Therefore,  five  additional  vessels  are 
being  sought  to  participate  in  the  pilot 
program.  Participant  selection  will  be 
based  upon  vessel  length,  mast 
configuration,  available  power  sources, 
principal  port,  permit  type,  personal 
computer  (PC)  knowledge  level  of  the 
operator,  and  the  anticipated  fishing 
activity  during  the  pilot  program  period. 
Applicants  for  the  pilot  program  may 
provide  this  information  to  OLE  by 
requesting,  completing  and  returning  a 
single-page  application  (see  ADDRESSES). 


All  expenses  related  to  the  installation 
and  operation  of  the  unit,  within  the 
scope  of  the  pilot  program,  will  be  paid 
by  OLE. 

Once  participant  selection  is 
finalized,  the  VMS  units  will  be 
installed  on  selected  vessels  in 
accordance  with  the  manufacturer's 
guidelines;  using  local  marine  electronic 
vendors.  The  installer  will  be  required 
to  make  the  appropriate  connections  to 
the  PC  onboard  the  vessel  and  to  load 
the  easyMail  software,  which  comes 
with  the  TT-3026M.  OLE  will  provide 
laptop  PCs  for  those  vessels  that  do  not 
already  have  PCs  on  board.  Once  the 
VMS  unit  is  installed  and  powered  up, 
the  installer  will  send  a  test  message  to 
OLE  and  then  contact  the  OLE  VMS 
staff  to  verify  that  the  message  was 
received  and  that  the  VMS  unit  is 
operating  normally. 

The  vessel  operator  will  be  provided  ^ 
an  information  packet  from  OLE  that 
contains  instructions  for 
communications  with  OLE  via  the  VMS 
unit  and  step-by-step  instructions  for 
sending  and  receiving  activity  code 
changes  via  the  easyMail  program.  OLE 
will  also  provide  contact  information,  so 
that  unforeseen  difficulties  with  the 
VMS  unit  or  software  can  be  resolved  in 
a  timely  manner.  A  test  script  will  be 
provided  to  the  pilot  program  vessels  to 
test  specific  functionality  of  the  system 
used  by  OLE  to  process  DAS  Activity 
Code  changes.  OLE  will  review  the  test 
results  and  perform  any  necessary 
system  adjustments. 

At  the  conclusion  of  the  pilot 
program,  interviews  with  the  vessel 
operators  will  be  conducted  to  solicit 
feedback  and  to  obtain  suggestions  for 
system  changes  or  enhancements.  The 
VMS  unit,  along  with  any  ancillary 
equipment,  will  be  removed  from  the 
vessel.  The  vessel  owner  will  have  the 
option  of  retaining  the  control  cable,  if 
so  desired;  otherwise,  it  will  be 
removed. 

Dated:  July  28,  2003.  ' 

Bruce  O.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-19636  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.102000B] 

Endangered  Species;  Permit  No.  1144 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
modification. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  no.  1144  submitted  by 
Michael  Bresette  has  been  granted. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289,  fax  (301)713-0376; 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Opay,  (301)713-1401  or  Carrie 
Hubard,  (301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA; 
16  U.S.C.  1531  et  seq.)  and  the 
provisions  of  50  CFR  222.306  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  fish  and  wildlife  (50 
CFR  222-226). 

The  modification  extends  the 
expiration  date  of  the  Permit  from  July 
31,  2003,  to  July  31,  2004,  for  takes  of 
green  [Chelonia  mydas),  loggerhead 
(Caretta  caretta),  and  Kemp's  ridley 
[Lepidochelys  kempii)  sea  turtles.  It  also 
updates  Special  Condition  C.IO.  (the  net 
check  interval)  and  adds  Special 
Condition  C.12  (sterile  research 
procedures)  to  the  permit  to  reflect 
current  recommended  protocols  in  order 
to  ensure  the  safety  and  health  of  the  sea 
turtles  taken  by  the  research  activities. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
threatened  and  endangered  species 
which  are  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  July  28.  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
|FR  Doc.  03-19635  Filed  7-31-03;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submittecl  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  2, 
2003. 

Title,  Forms,  and  OMB  Number: 
Medical  Screening  of  Military 
Personnel;  DD  Form  2807-1  and  DD 
Form  2807-2;  OMB  Number  0704-0413. 

Type  of  Request:  Extension. 

Number  of  Respondents:  850,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  850,000. 

Average  Burden  Per  Response:  10 
minutes. 

Annual  Burden  Hours:  135,833. 

Needs  and  L'ses;  Title  10  U.S.C.  504, 
505,  507,  532,  978,  1201,  1202, and 
4346,  require  military  applicants  to 
meet  medical  accession  standards  for 
enlistment,  induction,  and  appointment 
to  the  Armed  Forces.  This  information 
collection  is  the  basis  for  determining 
medical  eligibility  of  applicants  for 
entry  in  the  Armed  Forces.  Information 
is  needed  to  determine  the  medical 
qualifications  of  applicants  based  upon 
their  current  and  past  medical  history. 
The  DD  Form  2807-1 ,  "Report  of 
Medical  History'"  and  the  DD  Form 
2807-2,  "Medical  Prescreen  of  Medical 
History  Report,"  will  be  the  forms  used 
to  collect  the  necessary  data  needed 
from  the  military  applicants  to  elicit  a 
more  accurate  picture  of  their  well  being 
and  medical  history.  The  information 
obtained  on  the  DD  Form  2807-2  will 
also  identify  any  medical  disqualifying 
condition(s)  prior  to  the  application 
process  and  meets  the  Congressional 
requirements  to  obtain  the  applicant's 
Health  Care  provider  and  Insurance 
provider. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 


the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  July  25,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-19547  Filed  7-31-03;  8:45  am) 

BILLING  CODE  SOOI-Ofr-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Panel  To 
Assess  the  Capabilities  for  Domestic 
Response  to  Terrorist  Attactcs 
Involving  Weapons  of  Mass 
Destruction 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
next  meeting  of  the  Panel  To  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of 
Mass  Destruction.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act.  (Pub.  L.  92-463). 

DATES:  September  3-4,  2003. 

ADDRESSES:  3650  Schriever  Avenue, 
Mather,  CA  19406. 

FOR  FURTHER  INFORMATION  CONTACT; 

RAND  provides  information  about  this 
Panel  on  its  Web  site  at  http:// 
www.rand.org/organization/nsrd/ 
terrpanel:  it  can  also  be  reached  at  (703) 
413-1100.  extension  5683. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Schedule  and  Agenda 

Panel  To  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction 
will  meet  from  9  a.m.  until  5  p.m.  on 
September  3,  2003  and  ft-om  8:30  a.m. 
until  12  p.m.  on  September  4,  2003. 
Time  will  be  allocated  for  public 
comments  by  individuals  or 
organizations  at  the  end  of  the  meeting 
on  September  4. 

Public  comment  presentations  will  be 
limited  to  two  minutes  each  and  must 
be  provided  in  writing  prior  to  the 
meeting.  Mail  written  presentations  and 
requests  to  register  to  attend  the  open 
public  session  to:  Hillary  Peek,  RAND, 
1200  South  Hayes  Street,  Arlington,  VA 
22202-5050.  Public  seating  for  this 
meeting  is  limited,  and  is  available  on 
a  first-come,  first-served  basis. 
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2003. 


Dated:  July  21 
Patricia  L.  Top{  lings 

Alternate  OSD 
Officer,  Departtbent 
[FR  Doc.  03-19; 

BILLING  CODE  500  -08-M 
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1  'ederal  Register  Liaison 
of  Defense. 
50  Filed  7-31-03:  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  program,  Scientific 
Advisory  Board 

AGENCY:  Depaitment  of  Defense. 
ACTION:  Notice 


SUMMARY:  In 

10(a)(2)  of  the 
Committee  Ac 
announcemeni 
Committee 

DATES:  Sept 
to  5:35  p.m 
8  a.m.  to  4:15 
2003  from  8  a. 


af  cordance  with  Section 
'ederal  Advisory 
(Pub.  L.  92-463), 
is  made  of  the  following 

10.  2003  from  8  a.m. 
September  11,  2003  from 
m.  and  September  12, 
to  2:20  p.m. 

Program  Office.  901 
Suite  804, 
2203. 


me  Jting 
em  3er 


in. 


SE^DP 


SI  reet. 


ADDRESSES: 

North  Stuart 
Arlington,  VA 

FOR  FURTHER 

Veronica  Rice. 
901  North  Stuairt 
Arlington,  VA 
696-2119. 

SUPPLEMENTARY^  INFORMATION 


INFORMATION  CONTACT:  Ms. 
SERDP  Program  Office, 

Street,  Suite  303, 
)r  by  telephone  at  (703) 


Matters  To  Be  Considered 

Research  and  Development  proposals 
and  continuing  projects  requesting 
Strategic  Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

Dated:  July  25,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-19548  Filed  7-31-03;  8:45  am] 

BILLING  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

AGENCY:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  233.  This  bulletin  lists 
revisions  in  the  per  diem  rates 


prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  233  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

DATES:  August  1,  2003. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  232. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  main  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

Dated:  July  24,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

THE  ONLY  CHANGES  IN  CIVILIAN  BULLETIN  233  ARE  CORRECTIONS  TO  M&IE  RATES  FOR 
ANCHORAGE,  ALASKA  AND  UPDATES  TO  THE  RATES  FOR  THE  VIRGIN  ISLANDS. 


ALASKA 

ADAK 

.  ANCHORAGE  [INCL  NAV  RES] 

05/01  - 

09/15 

09/16  - 

04/30 

BARROW 

BETHEL 

CLEAR  AB 

COLD  BAY 

COLD FOOT 

COPPER  CENTER 

05/16  - 

09/15 

09/16  - 

05/15 

CORDOVA  . 

CRAIG 

DEADHORSE 

• 

DELTA  JUNCTION 

DENALI  NATIONAL  PARK 

06/01  - 

08/31 

09/01  - 

05/31 

DILLINGHAM 

DUTCH  HARBOR- UNALASKA 

EARECKSON  AIR  STATION 

EIELSON  AFB 

05/01  - 

09/15 

09/16  - 

04/30 

ELMENDORF  AFB 

05/01  - 

09/15 

09/16  - 

04/30 

FAIRBANKS 

05/01  - 

09/15 

09/16  - 

04/30 

FOOTLOOSE 

FT.  GREELY 

FT.  RICHARDSON 

05/01  - 

09/15 

09/16  - 

04/30 

FT.  WAINWRIGHT 

05/01  - 

09/15 

09/16  - 

04/30 

GLENNALLEN 

05/01  - 

09/30 

10/01- 

04/30 

HEALY 

06/01  - 

08/31 

09/01  - 

05/31 

HOMER 

120 

170 
85 

159 

129 
80 
90 

135 

109 
99 
90 

100 
95 
79 

115 
80 
95 

120 
80 

149 
75 

170 
85 

149 
75 

175 
79 

170 
85 

149 
75 

137 
89 

115 
80 


79 

88 
81 
95 
66 

55 
73 
71 

63 
63 
75 
53 
67 
60 

41 
38 
69 
86 
55 

83 
76 

88 
81 

83 
76 
18 
60 

88 
81 

63 
76 

61 
56 

41 
38 


199 


07/01/2003 


258 

08/01/2003 

166 

08/01/2003 

254 

05/01/2002 

195 

05/01/2002 

135 

09/01/2001 

163 

05/01/2002 

206 

10/01/1999 

172 

07/01/2003 

162 

07/01/2003 

165   ■ 

07/01/2003 

153 

04/01/2003 

162 

05/01/2002 

139 

04/01/2003 

156 

04/01/2003 

118 

04/01/2003 

164 

05/01/2002 

206 

04/01/2003 

135 

09/01/2001 

232 

04/01/2003 

151 

04/01/2003 

258 

08/01/2003 

166 

08/01/2003 

232 

04/01/2003 

151 

04/01/2003 

193 

06/01/2002 

139 

04/01/2003 

258 

08/01/2003 

166 

08/01/2003 

232 

04/01/2003 

151 

04/01/2003 

198 

09/01/2001 

145 

09/01/2001 

156 

04/01/2003 

118 

04/01/2003 

Civilian  Bulletin  No.  233 


Page  2 


45226 


Maj 

of 
St 


at 


LOCALITY 


Federal  Register / Vol.  68,  No.  148 /Friday,  August  1,  2003 /Notices 


imum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
es  by  Federal  Government  civilian  employees. 


05/15  - 

09/15 

09/16  - 

05/14 

JUNEAU 

KAKTOVIK 

KAVIK  CAMP 

•KENAI-SOLDOTNA 

04/01  - 

10/31 

11/01  - 

03/31 

KENNICOTT 

KETCHIKAN 

05/01  - 

09/30 

10/01  - 

04/30 

KING  SALMON 

05/01  - 

10/01 

10/02  - 

04/30 

KLAWOCK 

KODIAK 

KOTZEBUE 

05/01  - 

08/31 

09/01  - 

04/30 

KULIS  AGS 

05/01  - 

09/15 

09/16  - 

04/30 

MCCARTHY 

METLAKATLA 

05/30  - 

10/01 

10/02  - 

05/29 

MURPHY  DOME 

05/01  - 

09/15 

09/16  - 

04/30 

NOME 

NUIQSUT 

POINT  HOPE 

POINT  LAY 

PORT  ALSWORTH 

PRUDHOE  BAY 

SEWARD 

05/01  - 

09/30 

10/01  - 

04/30 

SITKA-MT.  E[ 

)GECUMBE 

05/01  - 

09/30 

10/01  - 

04/30 

SKAGWAY 

05/01  - 

09/30 

10/01  - 

04/30 

SPRUCE  CAPE 

3T.  GEORGE 

lALKEETNA 

FANANA 

rOGIAK 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

109 

72 

181 

04/01/2003 

76 

68 

144 

04/01/2003 

99 

75 

174 

04/01/2003 

165 

86 

251 

05/01/2002 

150 

69 

219 

05/01/2002 

110 

83 

193  ■ 

04/01/2003  . 

69 

75 

144 

04/01/2003 

179 

81 

260 

04/01/2003 

110 

82  . 

192 

04/01/2003 

89 

80 

169 

04/01/2003 

225 

91 

316 

05/01/2002 

125 

81 

206 

05/01/2002 

100 

53 

153 

04/01/2003 

90 

83 

173 

04/01/2003 

141 

91 

232 

04/01/2003 

125 

89 

214 

04/01/2003 

170 

88 

258 

08/01/2003 

85 

81 

166 

08/01/2003 

179 

81 

260 

04/01/2003 

98 

48 

146 

05/01/2002 

78 

47 

125 

05/01/2002 

149 

83 

232 

04/01/2003 

75 

76 

151 

04/01/2003 

115 

91 

206 

04/01/2003 

180 

53 

233  . 

05/01/2002 

130 

70 

200 

03/01/1999 

105 

67 

172 

03/01/1999 

135 

88 

223 

05/01/2002 

95 

67 

162 

05/01/2002 

189 

67 

256 

06/01/2003 

79 

56 

135 

06/01/2003 

110 

81 

191 

06/01/2003 

99 

80 

179 

06/01/2003 

110 

82 

192 

04/01/2003 

89 

80 

169 

04/01/2003 

90 

83 

173 

04/01/2003 

105 

55 

160 

05/01/2003 

100 

89 

189 

07/01/2002 

115 

91 

206 

04/01/2003 

100 

39 

139 

07/01/2002 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian,  employees. 


MAXIMUM 

MAXIMUM 

_ 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

' 

(A 

-  + 

(B)    = 

(C) 

TOK 

05/01  -  09/30 

81 

76 

157 

04/01/2003 

10/01  -  04/30 

60 

74 

134 

04/01/2003 

UMIAT 

150 

98 

248 

04/01/2003 

UNALAKLEET 

79 

80 

159 

^  04/01/2003 

VALDEZ 

05/01  -  10/01 

139 

91 

230 

04/01/2003 

10/02  -  04/30 

79 

86 

165 

04/01/2003 

WAINWRIGHT 

120 

83- 

203 

05/01/2002 

WASILLA 

99 

68 

167 

04/01/2003 

WRANGELL                <, 

05/01  -  09/30 

110 

82 

192 

04/01/2003 

10/01  -  04/30 

89 

80 

169 

04/01/2003 

YAKUTAT 

110 

68 

178 

03/01/1999 

[OTHER] 

80 

55 

135 

09/01/2001 

AMERICAN  SAMOA 

«: 

AMERICAN  SAMOA 

85 

67 

152 

03/01/2000 

GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 

135 

80 

215 

07/01/2003 

HAWAII 

CAMP  H  M  SMITH 

112 

82 

194 

05/01/2003 

EASTPAC  NAVAL  COMP  TELE  AREA 

112 

82 

194 

05/01/2003 

FT.  DERUSSEY 

112 

82 

-  194 

05/01/2003 

FT.  SHAFTER 

112 

82 

194 

05/01/2003 

HICKAM  AFB 

112 

82 

194 

05/01/2003 

HONOLULU  (INCL  NAV  &  MC  RES 

CTR) 

112 

.   82 

194 

05/01/2003 

ISLE  OF  HAWAII:  HILO 

100 

80 

180 

06/01/2003 

ISLE  OF  HAWAII:  OTHER 

150 

79 

229 

06/01/2003 

ISLE  OF  KAUAI 

158 

88. 

.  246 

05/01/2003 

ISLE  OF  MAUI 

159 

89 

248 

06/01/2002 

ISLE  OF  OAHU 

112 

82 

194 

05/01/2003 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

158 

88 

246 

05/01/2003 

KILAUEA  MILITARY  CAMP 

100 

80 

180 

06/01/2003 

LANAI 

395 

138 

533 

05/01/2003 

LUALUALEI  NAVAL  MAGAZINE 

112 

82 

194 

05/01/2003 

MCB  HAWAII 

112 

82 

194 

05/01/2003 

MOLOKAI 

101 

98 

199 

05/01/2003 

NAS  BARBERS  POINT 

i 

112 

82 

194 

05/01/2003 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

112 

82 

194 

05/01/2003 

SCHOFIELD  BARRACKS 

112 

82 

194 

05701/2003 

WHEELER  ARMY  AIRFIELD 

112 

82 

194 

05/01/2003 

fOTHER] 

72 

61 

133 

01/01/2000 

JOHNSTON  ATOLL 

JOHNSTON  ATOLL 

0 

14 

14 

05/01/2002 

MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 

150 

47 

.197 

02/01/2000 

NORTHERN  MARIANA  ISLANDS 

ROTA 

129 

88 

217 

07/01/2003 

SAIPAN 

121 

90 

211 

07/01/2003 

TINIAN 

85 

72 

157 

07/01/2003 
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Ma 

:imum  Per  Diem  Rates  for  off 

icial 

travel 

in  Al 

aska 

,  Hawaii,  the  Commonwealths 

of 

Puerto  Rico  and  the  Northern  Mariana  Islands 

and 

Possessions 

of  the  United 

St, 

ites  by  Federal  Government  civilian  employees. 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

L0( 

:ALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

= 

(C) 

[OTHER] 

55 

72 

127 

04/01/2000 

PUI 

RTO  RICO 

' 

BAYAMON 

, 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

CAROLINA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA  SVC 

CTR, 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000  ■ 

HUMACAO 

82 

54 

136 

01/01/2000 

LUIS  MUNOZ  MARIN  lAP  AGS 

"04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195" 

75 

270 

01/01/2000 

MAYAGUEZ 

85 

59 

144 

01/01/2000 

% 

PONCE 

96 

69 

165 

01/01/2000 

ROOSEVELT  RDS  &  NAV  STA 

82 

54 

136 

01/01/2000 

SABANA  SECA  [INCL  ALL  MILITARY] 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

SAN  JUAN  &  NAV  RES  STA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

[OTHER] 

62 

57 

119 

01/01/2000 

VIF 

GIN  ISLANDS  (U.S.) 

ST.  CROIX 

04/15  -  12/14 

98 

83 

181 

08/01/2003 

12/15  -  04/14 

135 

87 

222 

08/01/2003 

ST.  JOHN 

04/15  -  12/14 

110 

91 

201 

08/01/2003 

12/15  -  04/14 

185 

98 

283 

08/01/2003 

ST.  THOMAS 

, 

04/15  -  12/14 

163 

95 

258 

08/01/2003 

12/15  -  04/14 

220 

99 

319 

08/01/2003 

WAK 

i:  ISLAND 

WAKE  ISLAND 

60 

32 

92 

09/01/1998 
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BILUNG  CODE  5001-OB-C 


DEPARTMENT  OF  EDUCATION 
[CFDANo.  84.170A] 

Office  of  Postsecondary  Education; 
Jacob  K.  Javits  Fellowship  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2004 

Purpose  of  Program:  The  purpose  of 
the  Jacob  K.  Javits  (JKJ)  Fellowship 
Program  is  to  award  fellowships  to 
eligible  students  of  superior  ability, 
selected  on  the  basis  of  demonstrated 
achievement,  financial  need,  and 
exceptional  promise,  to  undertake 
graduate  study  in  selected  fields  in  the 
arts,  humanities,  and  social  sciences 
leading  to  a  doctoral  degree  or  to  a 
master's  degree  in  those  fields  in  which 
the  master's  degree  is  the  terminal 
highest  degree  awarded  in  the  selected 
field  of  study  at  accredited  institutions 
of  higher  education.  The  selected  fields 
in  the  arts  are:  creative  writing,  music 
performance,  music  theory,  music 
composition,  music  literature,  studio 
arts  (including  photography),  television, 
film,  cinematography,  theater  arts, 
playwriting,  screenwriting,  acting,  and 
dance.  The  selected  fields  in  the 
humanities  are:  art  history  {including 
architectural  history),  archeology,  area 
studies,  classics,  comparative  literature, 
English  language  and  literature,  folklore, 
folk  life,  foreign  languages  and 
literature,  history,  linguistics, 
philosophy,  religion,  excluding  study  of 
religious  vocation,  speech,  rhetoric,  and 
debate.  The  selected  fields  in  the  social 
sciences  are:  anthropology, 
communications  and  media,  economics, 
ethnic  and  cultural  studies,  geography, 
political  science,  psychology  (excluding 
clinical  psychology),  public  policy  and 
public  administration,  and  sociology 
(excluding  the  master's  and  doctoral 
degrees  in  social  work). 

Eligible  Applicants:  Individuals  who 
at  the  time  of  application:  (1)  Have  not 
completed  their  first  full  year  of  study 
for  a  doctoral  degree  or  a  master's 
degree  in  those  fields  in  which  the 
master's  degree  is  the  terminal  highest 
degree  awarded  in  the  selected  field  of 
study,  or  (2)  will  be  entering  a  doctoral 
degree  program  or  a  master's  degree 
program  in  those  fields  in  which  the 
master's  degree  is  the  terminal  highest 
degree  awarded  in  the  selected  field  of 
study  in  academic  year  2004-2005;  (3) 
are  eligible  to  receive  grant,  loan,  or 
work  assistance  pursuant  to  section  484 
of  the  Higher  Education  Act,  as 
amended;  and,  (4)  intend  to  pursue  a 


doctoral  or  master's  degree  in  fields 
selected  by  the  JKJ  Fellowship  Board  at 
accredited  U.S.  institutions  of  higher 
education.  An  individual  must  be  a 
citizen  or  national  of  the  United  States, 
a  permanent  resident  of  the  United 
States,  in  the  United  States  for  other 
than  a  temporary  purpose  and  intending 
to  become  a  permanent  resident,  or  a 
citizen  of  any  one  of  the  Freely 
Associated  States. 

Note:  An  individual  who  has  had  a  JKJ 

Fellowship  in  any  field  of  study  is  ineligible. 

Applications  Available:  August  11, 
2003. 

Deadline  for  Transmittal  of 
Applications:  October  3,  2003  for  the  JKJ 
Fellowship  Program.  January  31,  2004 
for  the  Free  Application  for  Federal 
.  Student  Aid  (FAFSA). 

Estimated  Available  Funds:  $738,000. 

Estimated  Average  Size  of  Awards: 
S42,000. 

Estimated  Number  of  Awards:  18. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)),  77,  82,  85,  86,  97, 
98  and  99;  and  (b)  the  regulations  for 
this  program  in  34  CFR  part  650. 

Performance  Measures:  The 
effectiveness  of  the  JKJ  Fellowship 
Program  will  be  measured  by  the 
enrollment  rate  of  talented  graduate 
students,  with  demonstrated  financial 
need,  who  are  pursuing  the  highest 
degree  available  in  their  designated 
fields  of  study.  Institutions  of  higher 
education  wherein  the  fellows  are 
enrolled  will  be  expected  to  submit  an 
annual  report.  This  report  will 
document  the  fellows'  satisfactory 
academic  progress  and  the  determined 
financial  need.  The  Department  will  use 
the  reports  to  assess  the  program's 
success  in  assisting  fellows  in 
completing  their  course  of  study  and 
receiving  their  degree. 
SUPPLEMENTARY  INFORMATION: 

Stipend  Level:  The  Secretary  will 
determine  the  JKJ  fellowship  stipend  for 
the  academic  year  2004-2005  based  on 
the  level  of  support  provided  by  the 
National  Science  Foundation  (NSF) 
graduate  fellowships  as  of  February  1 , 
2004,  except  that  the  amount  will  be 
adjusted  as  necessary  so  as  not  to 
exceed  the  JKJ  fellow's  demonstrated 
level  of  financial  need. 

Institutional  Payment:  The  Secretary 
will  determine  the  institutional 
payment  for  the  2004-2005  academic 
year  by  adjusting  the  previous  academic 


year  institutional  payment,  which  is 
$11,296  per  fellow,  by  the  U.S. 
Department  of  Labor's  Consumer  Price 
Index  for  the  2003  calendar  year.  The 
institutional  payment  will  be  reduced 
by  the  tuition  and  fees  the  institution 
charges  and  collects  from  a  JKJ  fellow. 

For  Applications  Contact:  Federal 
Student  Aid  Information  Center,  P.O. 
Box  84,  Washington  DC  20044-0084. 
Telephone  (toll  free):  1-800-433-3243, 
FAX:  (319)  358^316.  The  application 
may  also  be  accessed  on  the  JKJ 
Fellowship  Program  Web  site:  http:// 
www.ed.gov/offices/OPE/HEP/iegps/ 
javits.html. 

If  you  use  a  telecommunications 
device  for  the  deed  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Note:  The  FAFSA  may  be  obtained  from 
the  institution  of  higher  education's  financial 
aid  office  or  accessed  at:  http:// 
invnt'.  fafsa .  ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmen  Gordon,  Jacob  K.  Javits 
Fellowship  Program,  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  1990  K  St., 
NW.,  Suite  6000,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7542 
or  via  Internet: 
ope_javits_program@ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at 
1-888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 
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Note:  The  offic 
is  the  document  du 
Register.  Free  Inti  met 
edition  of  the  Fed  eral 
of  Federal  Reguia  ion 
Access  at:  http://J^-ww. 
index.html. 


Program  Autho^ty 

n34d. 


Dated:  July  28 
Sally  L.  Stroup, 

Assistant  Secretai\', 
Education. 

[FR  Doc.  03-1962 
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DEPARTMENT  ^  EDUCATION 
[CFDA  No.  84.326t] 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Education — Technical  Assistance  and 
Dissemination  To  Improve  Services 
and  Results  for  Children  With 
Disabilities— Projects  for  Children  and 
Young  Adults  Who  Are  Deaf-Blind 


action:  Notice 
new  awards  for 
Correction. 


iriviting  applications  for 
f  seal  year  (FY)  2003; 


summary:  On  Ju 
in  the  Federal 

notice  inviting  a 
providing  other 
FY  2003  grant 
under  the  In 
Education  Act 

On  page  39903 
Deadline  for 
is  corrected  to 
2003." 
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:er  (68  FR  39902)  a 
ications  and 
i  iformation  for  certain 
CO  npetitions  authorized 
divic  uals  with  Disabilities 
(IpEA),  as  amended, 
first  column,  the 
pvemmental  Review 
September  5, 


Tele  ph 


FOR  FURTHER 
Grants  and  Contracts 
U.S.  Department 
Maryland  Avenu( 
Switzer  Building 
20202-2550 
8207. 

If  you  use  a  tel^commun 
device  for  the 
the  Federal  Inforr  i 
(FIRS)  at  1-800-8^7 

Individuals 
obtain  this  docunlent 
format  (e.g.,  Brail 
audiotape,  or  comiputer 
request  to  the  Grapts 
Services  Team 


INFOpMATION  CONTACT:  The 

Services  Team, 
)f  Education,  400 
,  SW.,room  3317, 
Washington,  DC 
"  one:  (202)  205- 


lis  ed 


Electronic  Access 

You  may  view 
as  all  other 
documents 
Register,  in  text 
Document  Format 
at  the  following 
legislation/FedRe^  ister. 


;  01 


;  si:e 


ications 
(TTD),  you  may  call 
ation  Relay  Service 
-8339. 
disabilities  may 

in  an  alternative 
large  print, 

diskette)  on 
and  Contracts 
in  this  section. 


to  This  Document 

document,  as  well 
Department  of  Education 
publis^ied  in  the  Federal 
Adobe  Portable 
(PDF)  on  the  Internet 
:  http://www.ed.gov/ 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
PrinUng  Office  (GPO),  toll  fi-ee,  at 
1^88-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at  http://i\'ww.access.gpo/nara/ 
index.html. 

Dated:  July  25.  2003. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  03-19645  Filed  7-31-04;  8:45  am] 

BILLING  CODE  4000-01-0 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation; 
Meeting 

AGENCY:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  upcoming  meeting  of  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  Parts  of 
this  meeting  will  be  open  to  the  public, 
and  the  public  is  invited  to  attend  those 
portions. 

When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hold  the  public  meeting  on 
September  11-12,  2003  in  the  Foggy 
Bottom/Capitol  Hill  Rooms  at  The 
Hilton  Garden  Inn,  815  14th  Street, 
NW.,  Washington,  DC  20005.  On 
Thursday,  September  11,  the  meeting 
will  convene  at  9:30  a.m.  and  end  at  5 
p.m.,  and  on  Friday,  September  12,  the 
meeting  will  convene  at  8:30  a.m.  and 
adjourn  at  12:30  p.m.  You  may  call  the 
hotel  reservations  desk  at  (202)  783- 
7800  or  fax  the  hotel  at  (202)  783-7801 
to  inquire  about  room  accommodations. 

What  Assistance  Will  Be  Provided  to 
Individuals  With  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  [e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format)  notifj'  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 


received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Ms.  Bonnie  LeBold,  the 
Executive  Director,  of  the  National 
Committee  on  Foreign  Medical 
Education  and  Accreditation,  if  you 
have  questions  about  the  meeting.  You 
may  contact  her  at  the  U.S.  Department 
of  Education,  room  7007,  MS  7563,  1990 
K  St.  NW.,  Washington,  DC  20006, 
telephone:  (202)  219-7009,  fax:  (202) 
219-7008,  e-mail: 
Bonnie.LeBold@ed.gov. 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  hiformation 
Relay  Service  at  1-800-877-8339. 

WTiat  Are  the  Functions  of  the  National 
Committee? 

The  National  Conunittee  on  Foreign 
Medical  Education  and  Accreditation 
was  established  by  the  Secretary  of 
Education  under  section  102  of  the 
Higher  Education  Act  of  1965,  as 
amended.  The  Committee's 
responsibilities  are  to: 

•  evaluate  the  standards  of 
accreditation  applied  to  applicant 
foreign  medical  schools;  and 

•  determine  the  comparability  of 
those  standards  to  standards  for 
accreditation  applied  to  United  States 
medical  schools. 

What  Items  Will  Be  on  the  Agenda  for 
Discussion  at  the  Meeting? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
will  review  the  standards  of 
accreditation  applied  to  medical  schools 
by  several  foreign  countries  to 
determine  whether  those  standards  are 
comparable  to  the  standards  of 
accreditation  applied  to  medical  schools 
in  the  United  States.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
decision.  The  countries  tentatively 
scheduled  to  be  discussed  at  the 
meeting  include  the  Cayman  Islands, 
Denmark,  Dominica,  the  Dominican 
Republic,  Grenada,  Ireland,  Mexico,  the 
Philippines,  Poland,  Saba,  Serbia, 
Taiwan,  Uganda,  and  the  United 
Kingdom.  Beginning  August  24,  you 
may  call  the  contact  person  listed  above 
to  obtain  the  final  listing  of  the 
countries  whose  standards  wil.l  be 
discussed  diu-ing  this  meeting.  The 
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listing  of  coimtries  will  also  be  posted 
on  the  Department  of  Education's  Web 
site  at  the  following  address:  http:// 
www.ed.gOv/offit:es/OPE/ncfmea/ 
ncf meetings. html. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDG,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Authority:  5  U.S.C.  Appendix  2. 

Sally  L.  Stroup, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  03-19530  Filed  7-31-03;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah; 
Notice  of  Meeting 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  StaL  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Friday,  August  22,  2003  7  p.m.- 
9:30  p.m. 

ADDRESSES:  Tribeca  Mexican  Cuisine 
Restaurant,  127  Market  House  Square, 
Paducah,  Kentucky  42001. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001,(270)441-6806. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 


to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda: 

7  p.m. — Call  to  Order;  Review  Agenda; 
DDFO  Comments;  Ex-officio 
Comments. 

7:10  p.m. — Public  Comments  and 

Questions. 
7:15  p.m. — Annual  Work  Plan. 
8:15  p.m. — Self  Evaluation  Survey. 
9:15  p.m. — Board  Participation. 
9:25  p.m. — Final  Comments. 
9:30  p.m. —  Adjourn. 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  David  DoUins  at  the  address 
listed  above  or  by  telephone  at  (270) 
441-6819.  Requests  must  be  received 
five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comments  will 
be  provided  a  maximtun  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  tiie  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Enviroimiental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  wTiting  to  David 
DoUins,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  him  at  (270)  441-6819. 

Issued  at  Washington,  DC  on  luly  29,  2003. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  03-19627  Filed  7-31-03;  8:45  am) 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  1003-585-001,  FERC-585]  . 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Submitted  for  0MB 
Review 

July  25,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3507  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  described  below  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  extension  of  the  current 
expiration  date.  Any  interested  person 
may  file  comments  directly  with  0MB 
and  should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Conunission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  May 
16,  2003  (68  FR  26590-91)  and  has 
made  this  notation  in  its  submission  to 
OMB. 

DATES:  Comments  on  the  collection  of 
information  are  due  by  August  25,  2003. 
ADDRESSES:  Address  comments  on  the 
collection  of  information  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission  Desk  Officer.  The  Desk 
Officer  may  be  reached  by  fax  at  202- 
395-7285  or  by  e-mail  at 
pamelabeverly.oira 

submission@omb.eop.gov.  A  copy  of  the 
comments  should  also  be  sent  to  the 
Federal  Energy  Regulatory  Commission, 
Office  of  the  Executive  Director,  ED-30, 
Attention:  Michael  Miller,  888  First 
Street  NE.,  Washington.  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  persons 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426  and 
should  refer  to  Docket  No.  IC03-585- 
001. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
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for  0MB  review 
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Commission. 
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The  Commission  uses  the  contingency 
plan  information  to  evaluate  and 
formulate  appropriate  options  for  action 
in  the  event  an  anticipated  shortage  is 
reported  or  materializes.  The 
Commission  also  uses  this  information 
ensure  itself  and  firm  power  wholesale 
customers  that  both  are  kept  informed 
about  utility  contingency  plans  and 
anticipated  shortages  of  energy  and 
capacity  and  to  ensiu-e  that  direct  and 
indirect  customers  would  be  treated 
without  undue  prejudice  or 
disadvantage  during  actual  shortages. 

If  the  contingency  plan  data  is  not 
provided,  the  statutory  provisions  of  the 
FPA  and  PUPRA  will  not  have  been 
complied  with,  and  information  will  not 
be  available  to  assess  whether  utilities 
have  planned  for  shortage  conditions 
and/or  developed  plans  with  due 
consideration  for  equitable  customer 
treatment,  as  required  by  the  established 
statute.  The  Commission  implements 
these  filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
part  294. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  170  public 
utilities.  In  the  normal  course  of  a 
public  utility's  operations,  contingency 
plans  are  prepared  and  usually 
reviewed  and  updated  periodically. 
However,  the  burden  on  each  utility 
will  vary  primarily  with  respect  to  the 
number  and  size  of  wholesale  customers 
and  utility  system  customers  supplied 
by  the  reporting  utility.  The  number  of 
respondents  is  based  on  the  actual 
number  of  responses  that  were  received 
by  the  Commission  since  the  last  OMB 
submission. 


6.  Estimated  Burden:  511  total  hours, 
7  respondents  (average),  1  response  per 
respondent,  73  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
respondents:  511  hours/2080  hours  per 
years  x  $117,041  per  year  =  $28,753. 

Statutory  Authority:  Sections  206  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  16  U.S.C.  2601  (Pub.  L.  95-617)  and 
Section  202  of  the  Federal  Power  Act  (16 
U.S.C.  824a  (g)). 

Magalie  R.  Sales, 

Secretary.  ' 

[PR  Doc.  03-19599  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory. 
Commission 

[Docket  No.  ER0^965-000] 

ACN  Utility  Services,  Inc.;  Notice  of 
Issuance  of  Order 


July  25,  2003. 

ACN  Utility  Services.  Inc.  (ACN)  filed 
an  application  for  market-based  rate 
authority,  with  accompanying  tariffs. 
The  proposed  tariffs  provide  for  sales  of 
capacity  and  energy  at  market-based 
rates.  ACN  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  ACN  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  ACN. 

On  July  1 7,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development— South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  ACN  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
18,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above,  ACN 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  ACN, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  ACN's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
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the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19597  Filed  7-31-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-879-000,  ER03-880- 
000,  and  ER03-882-000] 

D.E.  Shaw  Plasma  Trading,  LLC,  D.E. 
Shaw  Plasma  Power,  L.L.C.,  and  D.E. 
Shaw  &  Co.  Energy,  L.L.C;  Notice  of 
Issuance  of  Order  ' 

July  25,  2003. 

D.E.  Shaw  Plasma  Power,  L.L.C,  D.E. 
Shaw  Plasma  Trading,  L.L.C,  and  D.E. 
Shaw  &  Co.  Energy,  L.L.C.  (together, 
"Applicants")  filed  respective 
applications  for  market-based  rate 
authority,  with  an  accompanying  tariffs. 
The  proposeitariffs  provide  for  sales  of 
capacity  energy,  and  ancillary  services 
at  market-based  rates  and  the  resale  of 
transmission  rights.  Applicants  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Applicants 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Applicants. 

On  July  23,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Applicants  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
22,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above, 
Applicants  are  authorized  to  issue 


securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Applicants,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Applicant's  issuances  of 
seciurities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Pablic 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas,  , 

Secretary. 

[FR  Doc.  03-19595  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM96-1-024,  RM96-1-024, 
RP03-443-001.  RP03-442-001,  RP03-444- 
001,  RP03-403-002,  RP03-445-001,  and 
RPOa-525-001] 

Garden  Banks  Gas  Pipeline,  LLC, 
Mississippi  Canyon  Gas  Pipeline  ,  LLC, 
Nautilus  Pipeline  Company,  L.L.C, 
PG&E  Gas  Transmission,  Northwest 
Corporation,  Stingray  Pipeline 
Company,  L.L.C,  Western  Gas 
Interstate  Company:  Standards  For 
Business  Practices  of  Interstate 
Natural  Gas  Pipelines;  Notice  of 
Compliance  Filings 

July  25,  2003. 

"Take  notice  that  the  above-referenced 
pipelines  filed  revised  tariff  sheets  to 
comply  with  Commission  orders  in 
regarding  compliance  with  Order  No. 
587-R,  Docket  No.  RM96-1-024  issued 
by  the  Commission  on  March  12,  2003. ^ 


These  revised  tariff  sheets  are  to  be 
effective  July  1,  2003. 

On  March  12.  2003,  the  Commission 
issued  Order  No.  587-R,  which  emiong 
other  things,  amended  18  CFR  284.12  of 
its  regulations  to  incorporate  by 
reference  the  most  recent  version  of  the 
standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energv  Standards  Board 
(NAESB),  i.e.,  NAESB  Standards 
Version  1.6,  and  the  Wholesale  Gas 
Quadrant's  standards  governing  partial 
day  recalls  (Recommendations  R02002 
and  RO2002-2),  adopted  October  31, 
2002.  Each  of  the  pipelines  listed  above 
filed  tariff  sheets  to  comply  with  Order 
No.  587-R,  and  the  Commission  issued 
orders  requiring  further  modifications  \o 
the  tariff  sheets.  The  instant  filings 
reflect  modifications  to  comply  with  the 
Commission's  orders. 

Protests  cannot  be  filed  jointly  in  all 
dockets,  but  must  be  filed  individually 
in  each  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
v^^vw. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
sfrongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  August  4.  2003. 
Magalie  R.  Salas, 
Secretary. 
[FR  Doc.  03-19601  Filed  7-31-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission   1 

[Docket  No.  RP0|-409-000] 

Gulfstream  Natural  Gas  System, 
LC.C;  Notice  of  Technical  Conference 

July  25,  2003. 

The  Commiss  ion,  in  its  order  issued 
May  30,  2003,'  directed  that  a  technical 
conference  be  h  sld  to  investigate 
Gulfstream 's  pn  tposal  to  increase  its 
percentage  of  gas  for  Transporter's  Use, 
its  plan  to  defer  implementation  of  its 
System  Balancing  Adjustment  charge, 
and  to  address  t  le  concerns  raised  in 
the  protests  of  t  le  parties. 

Take  notice  U:  at  a  technical 
conference  will  be  held  on  Wednesday 


August  13,  200; 
to  be  designatec 


Federal  Energy  Regulatory  Commission 
888  First  Street,  NE.,  Washington,  DC 
20426. 
All  interested 


permitted  to  att«  nd 


parties  and  staff  are 


,  at  10  a.m.,  in  a  room 
at  the  offices  of  the 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1960i  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6717-0  -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-r951-000] 

Moraine  Wind  LJ.C;  Notice  of  Issuance 
of  Order 


July  25.  2003. 

Moraine  Wind]  LLC 
application  for  n  arket 
authority,  with  a  i 
The  proposed  tai  i 
capacity  and  ene  -gy 
rates.  Moraine  al ; 
various  Commiss  i 
particular,  Moraiie 
Commission  grar  t 
under  18  CFR  pal 
issuances  of  secu  rities 
of  liability  by  Mo  raine 

On  July  17,  20(3 
delegated  author]  ty 
Division  of  Tariflj 
Development — Si  > 
request  for  blanki  it 
34.  subject  to  the 

Any  person  dei  iring 
protest  the  blank(  t 
issuances  of  secu  ities 


'  Gulfstream  Natura 
FERC&  61.264  (2003) 


(Moraine)  filed  an 
based  rate 
accompanying  tariff, 
if  provides  for  sales  of 
gy  at  market-based 
10  requested  waiver  of 
on  regulations.  In 

requested  that  the 
blanket  approval 
34  of  all  future 

and  assiunptions 


pursuant  to 
the  Director, 
and  Market 
uth,  granted  the 

approval  under  part 
following: 

to  be  heard  or  to 
approval  of 

or  assumptions  of 


Gas  System.  L.L.C..  103 


liability  by  Moraine  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rule?  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
18,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above, 
Moraine  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Moraine,  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Moraine's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas.  % 

Secretary. 

[FR  Doc.  03-19596  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-1 101-000] 

PJM  Interconnection,  L.L.C.;  Notice  of 
Filing 

July  25,  2003. 

Take  notice  that  on  July  22,  2003,  PJM 
Interconnection,  L.L.C.  (PJM)  submitted 
tariff  sheets  reflecting  proposed 
revisions  to  its  pre-existing 


creditworthiness  standards.  PJM  states 
that  the  tendered  tariff  sheets  are 
designed  to  address  an  emergent 
.     problem  associated  with  the  recent 
increase  in  uncleared  virtual  bids  into 
PJM's  day-ahead  energy  market.  PJM 
requests  that  the  tariff  sheets  become 
effective  the  day  after  the  Commission's 
order  approving  the  changes,  but  in  no 
event  later  than  September  20,  2003. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members 
and  the  regulatory  commissions  in 
PJM's  region. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in      \ 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  August  5,  2003. 
Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-19598  Filed  7-31-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

JDocket  Nos.  ER03-782-000  and  ER03-782- 
001] 

Rayo  Energy  LLP;  Notice  of  Issuance 
of  Order 

July  25.  2003. 

Rayo  Energy  LLP  (Rayo)  filed  an 
application  for  market-based  rate 
authority,  with  an  accompanying  rate 
schedule.  The  proposed  rate  schedule 
provide  for  sales  of  capacity,  energy  and 
ancillary  services  at  market-based  rates 
and  the  reassignment  of  transmission 
capacity.  Rayo  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Rayo  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Rayo. 

On  July  17,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Rayo  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
18,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above,  Rayo 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Rayo, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Rayo's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 


Web  site  at  http://www.ferc.gov ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19594  Filed  7-31-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-330-000) 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

July  25.  2003. 

"Take  notice  that  on  June  30,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  in 
Docket  No.  CP03-330-000,  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  part  157  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  requesting  that  the 
Commission  issue  an  Order  authorizing 
Tennessee's  re-acquisition  of  capacity 
entitlement  granted  to  Gulf  Oil 
Corporation  (Gulf),  predecessor  to 
Chevron  U.S.A.,  Inc.  (Chevron),  and  the 
abandonment  of  exchange  service 
established  under  Rate  Schedule  T-139 
between  Tennessee  and  Gulf. 

Tennessee  states  that  upon  issuance 
of  the  Commission's  Order  authorizing 
Tennessee's  re-acquisition  of  the 
capacity  entitlement  and  abandonment 
of  the  associated  rate  schedule.  Chevron 
and  Tennessee  plan  to  execute  the 
exhibits  to  an  agreement  to  exchange 
and  transfer  assets.  Pursuant  to  the 
agreement  and  exhibits,  Tennessee  is  to 
abandon  by  sale  its  interest  in  VK 
Pipelines  in  exchange  for  Chevron's 
abandonment  of  capacity  entitlement  in 
Tennessee's  Project  Sabine  Pipeline  and 
from  a  portion  of  Tennessee's  capacity 
entitlement  in  Transcontinental  Gas 
Pipeline  Corporations'  Southwest 
Louisiana  Gathering  System. 
Tennessee's  abandonment  of  its  interest 
in  the  VK  Pipelines  will  be 
accomplished  under  its  Blanket 
Certificate  and  will  facilitate  Chevron's 
and  Tennessee's  plans  to  consolidate 
offshore  holdings. 


Any  questions  concerning  this 
application  may  be  directed  to  Jacques 
Hodges,  Tennessee  Gas  Pipeline 
Company,  call  (832)  676-5509,  fax  (832) 
676-2251. 

This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vx'ww.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  FERC 

OnlineSupport@ferc.gov  or  call  toll-free 
at  (866)  206-3676,  or,  for  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
intervenors  to  file  electronically. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the  - 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
'  considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Coimnission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to  . 
the  party  or  parties  directly  involved  in 
the  protest. 
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decides  to  set  the 
a  formal  hearing  before 
Law  Judge,  the 
issue  another  notice 
process.  At  the  end  of 
s  review  process,  a 
order  approving  or 
will  be  issued. 
.  August  8,  2003. 


Ddfe 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-195?  3  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6717-  (1-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  RPqO-468-013,  RP01-25-O12 
and  RP03-1 75-0^7] 

Texas  Eastern  transmission,  LP; 
Notice  of  Supplemental  Compliance 
Filing 

July  25,  2003. 
Take  notice 
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Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
tee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  August  4,  2003. 

Magalie  R:  Salas, 

Secretary. 

[FR  Doc.  03-19602  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Settlement  Agreement  and 
Soliciting  Comments 

July  25,  2003. 

Take  notice  that  the  following 
settlement  agreement  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Settlement 
Agreement. 

D.  Project  No. :  2009-018. 

c.  Date  Filed:  ]uly  15,  2003. 

d.  Applicant:  Virginia  Electric  and 
Power  Company  (d/b/a  Dominion 
Virginia  Power/North  Carolina  Power). 

e.  Name  of  Project:  Roanoke  Rapids 
and  Gaston  Hydroelectric  Project. 

f.  Location:  Located  on  the  Roanoke 
River,  near  the  town  of  Roanoke  Rapids, 
North  Carolina.  The  project  is  located  in 
Brunswick  and  Mechlenburg  Counties, 
Virginia,  and  Northampton,  Halifax  and 
Warren  Counties,  North  Carolina.  No 
federal  lands  are  occupied  by  the  project 
works  or  located  with  the  project 
boundary. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602. 

h.  Applicant  Contact:  Mr.  Jim 
Thorton,  Dominion  Generation,  500 
Dominion  Blvd.,  Glenn  Allen,  VA. 
23060;  (804)  273-3257. 

i.  FERC  Contact:  Allan  Creamer  at 
(202)  502-8365,  or  by  e-mail  at 
allan .  creamer@ferc.gov. 

j.  Deadline  for  Filing  Comments:  The 
deadline  for  filing  conmients  on  the 
Settlement  Agreement  is  20  days  from 
the  date  of  this  notice.  The  deadline  for 
filing  reply  comments  is  30  days  irom 
the  date  of  this  notice.  All  documents 
(original  and  eight  copies)  should  be 


filed  with:  Magalie  R.  Salas,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resoiurce  agency. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  of  the  Commission's  Web 
site  [http://www.ferc.gov )  under  the  "e- 
filing"  link. 

k.  Dominion  filed  the  Comprehensive 
Settlement  Agreement  on  behalf  of  itself 
ajid  13  other  stakeholders.  The  piupose 
of  the  Settlement  Agreement  is  to 
resolve,  among  the  signatories,  all  issues 
related  to  Dominion's  pending 
Application  for  New  License  for  the 
Roanoke  Rapids  and  Gaston 
Hydroelectric  Project.  The  issues 
resolved  through  the  settlement  relate  to 
project  operations,  flood  control  and 
municipal  water  withdrawls,  minimum 
flows,  reservoir  fluctuations,  water 
quality,  environmental  restoration  and 
enhancement  measiu-es  (e.g.,  fish 
passage,  shoreline  management), 
cultural  resoiu-ce  management,  and 
recreational  enhancements.  Dominion 
requests  that  the  Commission  approve 
the  Settlement  Agreement  and 
incorporate  the  proposed  license  articles 
in  Appendix  A  of  the  Settlement 
Agreement  into  a  new  40-year  license 
for  the  project. 

1.  A  copy  of  the  Settlement  Agreement 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http://www. 
ferc.gov,  using  the  "FERRIS"  link.  Enter 
the  docket  number,  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects. 
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For  assistance,  contact  FERC  Online 
Support. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19600  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL01-1 18-^00  and  EL01-118- 
001] 

Investigation  of  Terms  and  Conditions 
of  Public  Utility  Maritet-Based  Rate 
Authorizations;  Order  Addressing 
Application  of  Ex  Parte  Rule  and 
Requests  for  Extension  of  Time 

Issued:  July  25,  2003. 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell.  104  FERC  ^  61.132. 

1.  This  order  addresses  requests 
related  to  the  Commission's  earlier 
order  in  these  dockets,  issued  June  26, 
2003,  under  Section  206  of  the  Federal 
Power  Act.i  requesting  comments  on  a 
proposal  to  condition  all  new  and 
existing  market-based  rate  tariffs  and 
authorizations  to  include  a  provision 
prohibiting  the  seller  from  engaging  in 
anticompetitive  behavior  or  the  exercise 
of  market  power.  Order  Seeking 
Comments  on  Proposed  Revisions  to 
Market-Based  Rate  Tariffs  and 
Authorizations,  103  FERC  TI  61,349 
(2003).  The  Commission  has  received 
two  requests  that  it  find  that  its  ex  parte 
rule  ^  does  not  apply,  fi-om  the  Electric 
Power  Supply  Association  (EPSA)  and 
jointly  fi-ora  the  Edison  Electric  Institute 
and  the  Alliance  of  Energy  Suppliers 
(EEI/AES).  EEI/AES  also  requests  an 
extension  of  the  time  for  comments  and 
the  scheduling  of  a  technical 
conference. 

Background 

2.  The  Commission  issued  its  June  26 
order  as  peurt  of  the  electric  dockets 
indicated  in  the  caption  above.  The 
order  proposed  market  behavior  rules 
that  would  apply  to  all  market-based 
tariffs  and  rate  authorizations.  103  FERC 
1 61.349,  f  16.  The  Commission 
solicited  comments, from  all  interested 
entities.  Id.,  ^52. 

3.  On  the  same  date,  the  Commission 
issued  a  proposal  to  amend  the  blanket 
certificates  for  unbundled  gas  sales 
services  by  interstate  natural  gas 
pipelines  and  the  blanket  marketing 
certificates  held  by  persons  making 


sales  for  resale  of  gas  at  negotiated  rates. 
This  proposal  was  similar  in  intent  to 
the  electric  proposal  issued  in  this 
proceeding:  the  Conunission  proposed 
to  require  that  pipelines  and  all  sellers 
for  resale  adhere  to  a  code  of  conduct 
with  respect  to  gas  sales.  The  gas 
proposals  was  issued  in  a  new  docket, 
which  was  designated  as  a  rulemaking 
docket.  No.  RM03-10-000. 
Amendments  to  Blanket  Sales 
Certificates,  103  FERC  H  61,350  (2003). 
Like  the  June  26  electric  order,  the  gas 
order  sought  comment  from  interested 
persons.  Id.,  TI31. 

Discussion 

4.  EPSA  and  EEI/ESA  both  request 
that  the  Commission  treat  this 
proceeding  as  a  rulemaking,  thus 
making  its  ex  parte  rule  inapplicable. 
See  385.2201(c)(l)(ii)  (ex  parte  rules  do 
not  apply  to  notice-and-comment 
rulemakings).  EEI/ESA  note  that  the 
electric  proposal  is  generic  in  nature, 
and  state  that  treatment  as  a  rulemaking 
will  better  facilitate  open  discussion 
between  the  Commission  and  interested 
parties.  EEI/ESA  Motion  at  p. 3.  EPSA 
points  out  that  the  only  effective 
difference  between  the  electric  and  gas 
proposals,  for  purposes  of  the  comment 
procedures,  is  the  differing  docket 
designations.  EPSA  states  that,  because 
the  Commission  in  this  proceeding  is 
contemplating  measures  that  would 
apply  generally,  and  not  just  to  specific 
parties  in  a  contested  proceeding,  the 
purposes  of  the  ex  parte  rules  would  not 
be  served  by  their  application  here. 
EPSA  Motion  at  pp.  2-4. 

5.  The  Commission  concludes  that  the 
approach  adopted  in  the  June  26  order 
is  the  functional  equivalent  of  a 
rulemaking  with  respect  to  the 
applicability  of  Rule  2201.  The  order 
seeks  comments  and  reply  comments 
from  interested  entities,  and  does  not 
limit  participation  to  parties.  To  that 
end,  the  order  was  published  in  the 
Federal  Register,  as  is  the  case  with 
notice-and-comment  rulemakings.  More 
to  the  point,  the  Commission  is  not 
conducting  an  adjudication  between 
parties,  emd  intends  the  outcome  here  to 
have  generic  effect.  See  103  FERC 

^  61.349,  ^  6,  note  5.3  Therefore,  for  the 
reasons  that  the  Commission  found 
appropriate  when  it  excluded 
rulemakings  fi-om  the  coverage  of  the 
prohibitions  on  off-the-record 
proceedings,  the  Commission  believes 
that  this  proceeding  should  also  be 
excluded  from  the  coverage  of  Rule 


1  16  U.S.C.  824e  (2000). 

2  18  CFR  385.2201  (2003)  (Rule  2201). 


^The  Commission  still  does  not  intend,  however, 
to  amend  Title  18  of  the  Code  of  Federal 
Regulations.  The  approach  proposed  in  the  )une  26 
order  focuses  on  changes  to  the  sellers'  tariffs,  and 
does  not  include  regulatory  changes. 


2201.*  In  particular,  the  Commission 
believes  that  robust  debate  in  what  is 
essentially  a  legislative  proceeding  will 
be  enhanced  by  removing  the 
restrictions  of  the  ex  parte  rule. 

6.  EEI/ESA  made  two  further  requests. 
They  asked  that  the  Commission  extend 
the  deadlines  for  comments  by  60  days. 
Currently,  initial  comments  are  due  on 
August  8,  2003,  and  reply  comments  on 
September  8.  EEI/ESA  state  that  an 
extension  will  allow  interested  parties 
sufficient  time  to  prepare  detailed  and 
constructive  comments.  EEI/ESA 
Motion  at  pp.  2-3.  EEI/ESA  also  ask  that 
the  Commission  schedule  a  technical 
conference.  Id.  at  p.  4. 

7.  The  Commission  does  not  believe 
that  the  requested  extension  is 
warranted  and  does  not  wish  to  delay- 
proceedings  significantly.  However,  it 
will  grant  a  limited  extension  as 
follows.  Comments  will  be  due  on 
August  18,  2003.  Reply  comments  will 
be  due  on  September  18.  2003. 

The  Commission  orders: 

(A)  The  requests  to  treat  this 
proceeding  as  a  rulemaking  for  the 
purposes  of  the  applicability  of  Rule 
2201.  are  granted; 

(B)  The  motions  for  extension  are 
granted  as  discussed; 

(C)  The  Commission  will  determine  at 
a  later  time  whether  to  convene  a 
technical  conference; 

(D)  The  Secretary  shall  promptly 
publish  this  Order  in  the  Federal 
Register. 

By  the  Commission. 
Linda  Mitry, 
Acting  Secretary. 
[FR  Doc.  03-19609  Filed  7-31-03;  8:45  am) 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6642-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  or  http:/ /wwv^'. epa.gov/ 

compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  July  21,  2003  through  July  25, 
2003 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030341,  Draft  EIS,  IBR,  CA, 
Lower  Santa  Ynez  River  Fish 
Management  Plan  and  Cachuma 
Project,  Biological  Opinion  for 


<  See  Order  No.  607.  88  FERC  1 61.225  (1999).  at 
pp.  15-16. 
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Southern  St€  elhead  Trout,  To 
Improve  Hat  itat  Conditions  for  the 
Endangered  southern  Steelhead, 
Santa  Barbari  County,  CA,  Comment 
Period  Ends:  September  15,  2003, 
Contact:  Dav  d  Young  (559)  487-5127. 
EIS  No.  030342 .  Draft  EIS.  NOA, 
Atlantic  Tunis,  Swordfish,  and 
Sharks  Fishe-y  Management  Plan,  To 
Prevent  Overfishing  and  Rebuild 
Overfished  S  aecies.  Update  Essential 
Fish  Habitat,  Atlantic,  Gulf  of  Mexico 
and  Caribbea  a  Sea,  Comment  Period 
Ends:  Septen  ber  23,  2003,  Contact: 
Christopher  I  ;ogers  (301)  713-2347. 
EIS  No.  030343  Final  EIS,  AFS,  UT, 
Duck  Creek—  Sv/ains  Access  (Duck/ 
Swains),  Mar  agement  Project, 
Wildlife  Habitat,  Soil  and  Watershed 
Conditions  ai  id  Motorized  Vehicle 
Use  Management  Improvements, 
Dixie  Nations  1  Forest,  Cedar  City 
Ranger  District,  Iron,'Garfield  and 
Kane  Counties,  UT,  Wait  Period  Ends: 
September  2,  2003,  Contact:  Ronald  S. 
Wilson  (435)  J65-3200. 
EIS  No.  030344  Final  EIS,  AFS,  AK, 
Finger  Mountain  Timber  Sales, 
Timber  Harve  sting.  Implementation, 
U.S.  Coast  Guard,  NPDES  and  COE 
Section  10  an  j  404  Permits,  Tongass 
National  Forest,  Sitka  Ranger  District, 
AK,  Wait  Period  Ends:  September  2, 
2003,  Contact  Rick  Abt  (907)  747- 
4226. 
EIS  No.  030345,  Final  EIS,  AFS,  WA, 
Gardin — Taco  Ecosystem  Restoration 
Projects,  Impl  jmentation.  Vegetative 
Restoration,  Road  Closiues,  and 
Decommissioliing,  and  other  Road 
Improvements,  Colville  National 
Forest,  Newpc  rt  Ranger  DistriS,  Pend 
Oreille  and  St;vens  Counties,  WA, 
Wait  Period  Eids:  September  2,  2003, 
Contact:  Lynn  Kaney  (509)  447-7300. 
EIS  No.  030346,  Final  EIS,  FHW,  WV, 
New  River  Pai  kway  Project.  Design, 
Construction  <  nd  Management, 
between  1-64  nterchanges  to  Hinton, 
Raleigh  and  Summers  Coxmties,  WV, 
Wait  Period  Ends:  September  19, 
2003,  Contact:  Greg  Akers  (304)  558- 
2885. 
EIS  No.  030347,  Draft  EIS,  NRS,  OK, 
Cavalry  Creek  Watershed 
Supplemental  Plan  for  Floodwater 
Retarding  Structure  No.  6,  Washita 
River  Basin,  V\  ashita  Coiuity,  OK. 
Comment  Period  Ends:  September  15, 
2003,  Contact:  M.  Darrel  Dominick 
(405)  742-120(i. 
EIS  No.  030348,  Draft  EIS,  IBR,  CA, 
MendotaPool  10- Year  Exchange 
Agreements,  T  a  Provide  Water  to 
Irrigable  Landi ,  Central  Valley  Project 
Improvement  (CVPIA),  Fresno  and 
Madera  Counties,  CA,  Comment 
Period  Ends:  Ssptember  30,  2003, 
Contact:  David  Young  (559)  487-5127. 


This  document  is  available  on  the 
Internet  at:  http://wwwMsbr.gov  or 
h  ttp  -.//www.  en  trix.  com . 
EIS  No.  030349,  Draft  EIS,  NOA,  PR,  VI, 
Generic  Essential  Fish  Habitat 
Amendment  To:  Spiny  Lobster, 
Queen  Conch,  Reef  Fish  and  Coral 
Fishery  Management  Plans. 
Implementation,  U.S.  Caribbean, 
Extending  to  U.S.  Exclusive  Economic 
Zone  (NEZ),  Virgin  Islands  and  Puerto 
Rico,  Comment  Period  Ends:  October 
30,  2003.  Contact:  David  Dale  (727) 
570-5317. 
EIS  No.  030350,  Final  EIS,  BLM,  ID, 
North  Rasmussen  Ridge  Mine,  Agrium 
Conda  Phosphate  Operations, 
Proposal  to  Extend  the  Existing 
Mining  Operations,  Federal 
Phosphate  Leases  1-04375  and  I- 
07619  within  the  Caribou-Targhee 
National  Forest,  and  State  Lease  I- 
9313,  Soda  Springs,  Caribou  County, 
ID,  Wait  Period  Ends:  September  2, 
2003,  Contact:  Wendell  Johnson  (208) 
478-6353. 
EIS  No.  030351,  Final  EIS,  JUS.  CA,  14- 
Mile  Border  Infi'astructure  System 
Completion  along  the  United  States 
and  Mexico  Border,  Areas  I,  V  and  VI, 
Pacific  Ocean  to  just  east  of  Tin  Can 
Hill,  San  Diego  County,  CA,  Wait 
Period  Ends:  September  2,  2003, 
Contact:  Kevin  Feeney  (202)  353- 
9412. 
EIS  No.  030352,  Second  Draft  EIS 
(TIERING)  FHW,  MI,  MI-59 
Livingston  County  Widening  Project, 
between  1-96  and  U.S.  23,  Practical 
Alternative  and  a  No  Build 
Alternative  for  Consideration  in  the 
Right-of-Way  Preservation  Corridor, 
Funding.  NPDES  and  U.S.  Army  COE 
Section  404  Permits  Issuance. 
Livingston  County,  MI,  Comment 
Period  Ends:  September  15,  2003, 
Contact:  Abdelmoez  Abdalla  (517) 
702-1820. 
EIS  No.  030353,  Draft  EiS.  USA.  LA, 
2nd  Armored  Cavalry  Regiment 
Transformation  and  Installation 
Mission  Support,  Joint  Readiness 
Training  Center  (JRTC)  Stryker 
Brigade  Combat  Team,  Long-Term 
Mihtary  Training  Use  of  Kisatchie 
National  Forest  Lands,  Fort  Polk,  LA, 
Comment  Period  Ends:  September  15, 
2003,  Contact:  Stacy  Basham-Wagner 
(337)  531-7458. 

Amended  Notices 

EIS  No.  030194,  Draft  EIS,  AFS,  SD, 
Sioux  Ranger  District  Oil  and  Gas 
Leasing  Project,  Implementation, 
Sioux  Ranger  District,  Custer  National 
Forest,  Harding  County,  SD,  Comment 
Period  Ends:  August  7,  2003,  Contact: 
Laurie  Waters-Clark  (605)  707-4432. 
Revision  of  FR  Notice  Published  on  5/ 


9/2003:  CEQ  Comment  Period  Ending 
7/8/2003  has  been  Extended  to  8/7/ 
2003. 
EIS  No.  030283,  Draft  EIS,  AFS,  ID. 
North  Erfd  Sheep  Allotment 
Management  Plan  (AMP)  Revision, 
Proposal  to  Authorize  Continued 
Livestock  Use,  Caribou-Targhee 
National  Forest,  Soda  Springs  Ranger 
District,  Caribou  and  Bonneville 
Coimties,  ID,  Comment  Period  Ends: 
August  18,  2003,  Contact:  Derek 
Hinckley  (208)  547-4356.  Revision  of 
FR  Notice  Published  on  6/20/2003: 
CEQ  Comment  Period  Ending  on 
8/4/2003  has  been  Extended  to 
8/18/2003. 

Dated:  July  28,  2003. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  03-19641  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6642-6J 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  piusuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  4,  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-J65383-MT  Rating 
EC2,  Logan  Creek  Ecosystem  Restoration 
Project,  Hazardous  Fuel  Reduction 
across  the  Landscape  and  Vegetation 
Management  Restoration  or 
Maintenance,  Flathead  National  Forest, 
Tally  Lake  Ranger  District,  Flathead 
County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  with  public 
health  and  safety  issues  and 
recommended  the  final  EIS  include  a 
comprehensive  risk  notification  and 
communication  program  for  the 
community.  The  final  EIS  should  also 
include  additional  information  on 
facility  design,  safety  features  and  risk 
assessment  and  analysis. 

ERP  No.  D-AFS-K65256-NV  Rating 
E02,  Jarbidge  Canyon  Project,  Road 
Management  Plan  Implementation, 
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Water  Projects  Construction  along 
Charleston-Jarbidge  Road  and  South 
Canyon  Road  Reconstruction,  Humbolt- 
Toiyabe  National  Forest,  Jarbidge 
Ranger  District,  Elko  County,  NV. 

Summary:  EPA  expressed 
environmental  objections  on  the 
Proposed  Action  due  to  projected 
violations  of  Federally  approved  water 
quality  standards  and  potential  impacts 
to  waters  of  the  United  States  (including 
special  aquatic  sites)  regulated  under 
the  Clean  Water  Act  Section  404.  EPA 
requested  that  the  Final  EIS  include 
appropriate  water  quality  mitigation  to 
avoid  violating  water  quality  standards 
and  to  address  the  project's  consistency 
with  Section  404. 

ERP  No.  D-CGD-G03021-LA  Rating  LO, 
Port  Pelican  Deepwater  Port 
Construction  and  Operation,  License 
Approval,  Vermillion  Lease  Block  140 
on  the  Continental  Shelf  in  the  Gulf 
of  Mexico  southwest  of  Freshwater 
City,  LA. 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative.  ERJP  No.  D- 
NIH-J81012-MT  Rating  EC2,  Rocky 
Mountain  Laboratories  (RML)  Integrated 
Research  Facility,  Construction  and 
Operation,  To  Improve  the  Nation's 
Ability  to  Study  and  Combat  Emerging 
Infectious  Disease  and  to  Protect  Public 
Health,  Hamilton,  Ravalli  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
need  to  better  address  public  health  and 
safety  concerns,  and  recommended 
development  of  a  comprehensive  risk 
notification  and  commimication 
program  for  the  local  community.  EPA 
also  believes  additional  information  on 
risk  assessment  and  analysis  should  be 
disclosed,  and  questions,  comments, 
and  concerns  on  alternatives  and  on 
facility  design  and  safety  features 
should  be  addressed  in  the  final  EIS. 

ERP  No.  DC-FHW-D401 18-00  Rating 
ECl,  Appalachian  Corridor  H  Project, 
Construction  of  a  10-mile  Highway 
between  the  Termini  of  Parsons  and 
Davis,  New  Information  concerning  One 
or  More  Aligiunent  Shifts  for  the 
Thomas-Davis  Section  of  the  Parsons-to- 
Davis  Project,  Funding  and  US  Army 
COE  Section  404  Permit  Issuance, 
Tucker  County,  WV. 

Summary:  EPA  has  envirormiental 
concerns  regarding  the  proposed  project 
with  respect  to  the  endangered  West 
Virginia  Northern  Flying  Squirrel. 
Potential  habitat  exists  within  the  entire 
study  area.  EPA  encourages  the 
continued  coordination  already 
underway  with  U.S.  Fish  and  Wildlife 
Service  to  identify  the  most  appropriate 
alternative  to  limit  the  impact  to  such 
an  important  species  as  well  as  valued 
resources. 


Final  EISs 

ERP  No.  F-MMS-E02012-00;  Eastern 
Gulf  of  Mexico  Outer  Continental  Shelf 
Oil  and  Gas  Lease  Sales  189  (proposed 
for  2003)  and  197  (proposed  for  2005) 
Leasing  Program  2002-2007,  Eastern 
Planning  Area,  Counties  and  Parishes  of 
TX,  LA,  MS,  AL  and  FL. 

Summary:  While  EPA  has  no 
objection  to  the  proposed  action  since 
previous  issues  have  been  resolved,  EPA 
did  request  clarification  regarding 
presentation  of  deep  drilling  parameters 
and  the  importance  of  complete 
quantification  of  impacts  fi-om 
discharges  of  drilling  muds  and 
cuttings. 

ERP  No.  F-NOA-E91011-00 
Northeast  Skate  Complex  Fishery 
Management  Plan,  Implementation  of 
Management  Measures,  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  New  England  Fishery 
Management  Council. 

Summary:  EPA  expressed  a  lack  of 
objection  to  the  strategies  as  proposed  in 
the  FEIS. 

ERP  No.  F-NPS-H65011-MO 
Wilson's  Creek  National  Battlefield 
General  Management  Plan, 
Implementation,  Battle  of  Wilson's 
Creek  Commemoration  and  Associated 
Battlefield  Preservation,  Greene  and 
Christian  Coimties,  MO. 

Summary:  EPA  did  not  express 
objections  to  the  preferred  Management 
Plan. 

ERP  No.  FS-AFS-J65334-MT 
Keystone-Quartz  Ecosystem 
Management  Plan,  Implementation, 
Updated  Information  on  Alternatives, 
Beaverhead-Deerlodge  National  Forest, 
Wise  River  Ranger  District,  Beaverhead 
County,  MT. 

Summary:  While  EPA  supports  the 
Forest  Service's  preferred  alternative  to 
manage  and  treat  Douglas-fir,  lodgepole 
pine  and  aspen  forest  we  expressed 
environmental  concerns  with  potential 
impacts  to  water  quality  from  existing 
low  standard  roads. 

ERP  No.  FS-AFS-L65300-ID  Goose 
Creek  Watershed  Project,  Reviewing  and 
Updating  Information  Regarding  the 
Pileated  Woodpecker  and  Soil  Impacts. 
Payette  National  Forest.  New  Meadows 
Ranger  District.  Adam  Coimty.  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-AFS-L65325-ID  Sloan- 
Kennally  Timber  Sale  Project, 
Reviewing  and  Updating  Information 
Regarding  the  Pileated  Woodpecker  and 
Soil  Impacts,  Payette  National  Forest, 
McCall  Ranger  District,  Adam  County, 
ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 


ERP  No.  FS-AFS-L65336-ID  Brown 
Creek  Timber  Sale  Project.  Reviewing 
and  Updating  Information  Regarding  the 
Pileated  Woodpecker  and  Soil  Impacts. 
Payette  National  Forest,  New  Meadow 
Ranger  District,  Adam  County,  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERP  No.  FS-AFS-L65346-ID'Middle 
Fork  Weiser  River  Watershed  Project, 
Reviewing  and  Updating  Information 
Regarding  the  Pileated  Woodpecker  and 
Soil  Impacts,  Payette  National  Forest, 
Council  Ranger  District.  Adam  County. 
ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-AFS-L65379-ID  Little 
Weiser  Landscape  Vegetation 
Management  Project.  Reviewing  and 
Updating  Information  Regarding  the 
Pileated  Woodpecker  and  Soil  Impacts. 
Payette  National  Forest,  Adam  County, 
ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-NOA-A64058-O0  Pelagic 
Sargassum  Habitat  Fishery  Management 
Plan,  Implementation,  Updated 
Information  concerning  the  Public's 
Opportunity  to  Comment  on  Proposed 
Actions,  South  Atlantic  Region.    ' 

Summary:  EPA  expressed 
eovironmental  concerns  regarding  the 
harvest  of  Sargassum  due  to  the  loss  of 
its  nursery  habitat  value  for  endangered 
juvenile  species  such  as  sea  turtle 
hatchlings,  small  sized  species  and 
pelagic  adult  species. 

Dated:  July  29,  2003. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  03-19642  Filed  7-31-03;  8:45  am] 

BtLUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  -7538-5] 

Science  Advisory  Board  Staff  Office; 
Notification  of  Upcoming  Science 
Advisory  Board  Meeting  of  the 
Computational  Toxicology  Framework 
Consultation  Panel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  EPA's  Science  Advisory 
Board  (SAB)  Staff  Office  is  announcing 
a  public  meeting  of  the  SAB's 
Computational  Toxicology  Framework 
Consultation  Panel  (CTF)  that  will 
conduct  a  consultation  with  the  Agency 
on  its  Computational  Toxicology 
Framework. 


DATES:  September  12,  2003— The  public 
meeting  for  th((  SAB  Panel  will  begin  at 
9  a.m.  and  adjdum  no  later  than  5:30 
p.m.  (eastern  t  me). 
AOOflESSES:  Th  e  public  meeting  of  the 
Panel  will  be  I:  eld  in  the  Washington. 
DC,  metropolitan  area.  The  final 
meeting  site  w  11  be  announced,  along 
with  the  agend  a  and  final  charge 
questions,  on  t  le  SAB  Web  site  http:// 
www.epa.gov/sab/agendas.htm  ten  days 
before  the  mee  ing.  For  further 
information  co  icerning  the  public 
meeting,  pleas(  i  contact  Dr.  James  Rowe, 
Designated  Federal  Officer  (DFO)  [see 
contact  informttion  below). 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  the  public 
meeting  may  contact  Dr.  James  Rowe, 
Designated  Fecleral  Officer  (DFO),  U.S. 
EPA  Science  A  Ivisory  Board  StaJff 
Office  {1400A).  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
telephone/void!  mail:  (202)  564-6488, 
Fax  (202)  501-11582,  or  via  e-mail  at 
rowe.james@epj.gov.  Requests  to 
present  oral  coi  runents  must  be  ;ti 
writing  (e-mail,  fax,  or  mail)  and 
received  by  Dr.  Rowe  no  later  than  noon 
eastern  time  on  September  5,  2003. 
General  information  about  the  SAB  can 
be  found  in  the  SAB  Web  site  at 
h  ttp  ://www.  epa  gov /sab. 
SUPPLEMENTARY  INFORMATION:  Summary: 
Pxu-suant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
Notice  is  hereb]  given  that  the  Panel 
will  hold  a  pub!  ic  meeting  to  provide 
advice  to  the  EF  A  on  the  Agency's 
Computational '  Toxicology  Framework. 
The  date  and  tii  le  for  the  meeting  are 
provided  above 

Background  Background  on  the  Panel 
and  the  focus  oi  the  meeting  described 
in  this  notice  wi  is  provided  in  a  Federal 
Register  notice  )ublished  on  April  30, 
2003  (68  FR  23131-23132).  A  draft 
document,  "A  F  ramework  for  a 
Computational '  'oxicology  Research 
Program  at  ORD  '  can  be  foimd  on  the 
EPA  Web  site  at  http://www.epa.gov/ 
nheerl. 

Availability  oj' Meeting  Materials: 
Copies  of  any  available  meeting 
materials,  including  a  draft  agenda,  will 
be  posted  on  thd  SAB  Web  site  for  this 
panel  at  http://www.epa.gov/sab/ 
panels/ ctfcpane  .html  approximately  10 
days  before  the  i  aeeting. 

Providing  Ora  or  Written  Comments 
at  SAB  Meetings :  It  is  the  policy  of  the 
EPA  Science  Adi^isory  Board  (SAB) 
Staff  Office  to  ac  cept  written  public 
comments  of  an; '  length,  and  to 
accommodate  oi  d  public  comments 
whenever  possit  le.  The  EPA  SAB  Staff 
Office  expects  tl  at  public  statements 


presented  at  its  meetings  will  not  be 
repetitive  of  previously-submitted  oral 
or  written  statements.  Oral  Comments: 
In  general,  each  individual  or  group 
requesting  an  oral  presentation  at  a  face- 
to-face  meeting  will  be  limited  to  a  total 
time  of  ten  minutes  (imless  otherwise 
indicated).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  written  comments  are 
accepted  until  the  date  of  the  meeting 
(imless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Dr. 
Rowe  at  the  address/contact  information 
noted  above  in  the  following  formats: 
One  hard  copy  with  original  signatiu-e, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format)). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  the  public 
meetings  listed  above,  should  contact 
Dr.  Rowe  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  July  24,  2003. 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-19637  Filed  7-31-03;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting  Notice; 
Announcing  a  Partially  Open  Meeting 
oUhe  Board  of  Directors 

TIME  AND  DATE:  The  open  portion  of  the 
meeting  of  the  Board  of  Directors  is 
scheduled  to  begin  at  10  a.m.  on 
Wednesday,  August  6,  2003.  The  closed 
portion  of  the  meeting  will  follow 
immediately  the  open  portion  of  the 
meeting. 


PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW,  Washington,  DC  20006. 
STATUS:  The  first  portion  of  the  meeting 
wfll  be  open  to  the  public.  The  final 
portion  of  the  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED  AT  THE  OPEN 
PORTION  OF  MEETING: 

Capital  Plan  Amendments  for  the 
Federal  Home  Loan  Bank  of  Boston. 
Consideration  of  amendments  to  the 
Boston  Bank  capital  plan  that  would 
reduce  the  required  notice  or  "opt  out" 
period  for  members  that  choose  to 
withdraw  from  membership  before  the 
plan's  effective  date;  change  the 
approach  to  the  repurchase  of  excess 
stock  at  conversion  and  provide  more 
flexibility  for  members;  and  allow  the 
Bank  to  hold  genersil  stock  offerings. 
Capital  Plan  Amendments  for  the 
Federal  Home  Loan  Bank  of  San 
Francisco.  Consideration  of 
amendments  to  the  San  Francisco  Bank 
capital  plan  that  would  reduce  the 
required  notice  period  for  members  that 
choose  to  withdraw  from  membership 
before  the  plan's  effective  date;  reduce 
the  mortgage  asset  component  of  the 
initial  activity-based  stock  purchase 
requirement;  establish  an  initial  cap  of 
$25  million  per  member  on  the 
membership  stock  purchase 
requirement;  give  the  Bank's  board  of 
directors  discretion  to  change  the  cap 
within  a  range  of  $10  million  to  $50 
million;  and  make  other  changes  to 
clarify  various  plan  provisions. 

Approval  of  Restated  Organization 
Certificate  of  the  Federal  Home  Loan 
Bank  of  New  York.  The  New  York  Bank 
seeks  approval  of  a  restated 
Organization  Certificate  that  reflects  the 
Bank's  new  capital  structure 
implemented  in  response  to  the  Gramm- 
Leach-Bliley  Act  amendments  to  the 
capital  requirements  for  the  Federal 
Home  Loan  Banks. 

MATTER  TO  BE  CONSIDERED  AT  THE  CLOSED 
PORTION  OF  MEETING: 

Periodic  Update  of  Examination 
Program  Development  and  Supervisory 
Findings  from  the  First  and  Second 
Quarters  of  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  A.  Kaye,  Senior  Attorney- 
Advisor,  Office  of  General  Counsel,  by 
telephone  at  202/408-2505  or  by 
electronic  mail  at  kayej@fhfb.gov. 

Dated:  July  29,  2003. 

By  the  Federal  Housing  Finance  Board. 
Arnold  Intrater, 
General  Counsel. 
[FR  Doc.  03-19731  Filed  7-30-03;  12:45  Pm] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  abank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  wrriting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
15,2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Frank  E.  Powers,  Defiance,  Iowa;  to 
acquire  voting  shares  of  Union 
Bancorporation,  Defiance,  Iowa,  and 
thereby  indirectly  acquire  voting  shares 
of  Defiance  State  Bank,  Defiance,  Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1 .  Darryl  L.  Woods,  Kristy  L.  Woods, 
and  the  Darryl  L.  Woods  Living  Trust,  all 
of  Ashland,  Missouri;  to  acquire  voting 
shares  of  Calvert  Financial  Corporation, 
Jefferson  City,  Missouri,  and  thereby 
indirectly  acquire  voting  shares  of 
Mainstreet  Bank,  Bunceton,  Missouri. 

Board  of  Governors  of  the  Federal 
Reserve  System,  July  28,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-19569  Filed  7-31-03;  8:45  am) 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Boeird  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
ft'om  the  National  Information  Center 
Web  site  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  25, 
2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  BCAC,  Inc.,  Rosiclare,  Illinois;  to 
become  a  bank  holding  company  by 
acquiring  66.7  percent  of  the  voting 
shares  of  Banterra  Corp.,  Eldorado, 
Illinois,  and  thereby  indirectly  acquire 
First  of  Murphysboro  Corp., 
Murphysboro,  Illinois,  The  First  Bank 
and  Trust  Company  of  Murphysboro, 
Murphysboro,  Illinois,  and  Banterra 
Bank,  Marion,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  28.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-19570  Filed  7-31-02;  8:45  am] 

BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Presidential  Advisory  Council  on  HIV/ 
AIDS 

AGENCY:  Office  of  the  Secretary,  Office 
of  Public  Health  and  Science. 
ACTION:  Notice. 

SUMMARY:  As  stipulated  by  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  hereby  giving  notice 
that  the  Presidential  Advisory  Council 


on  HIV/ AIDS  (PACHA)  will  hold  a 
meeting.  The  meeting  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
August  7,  2003,  from  9  a.m.  to  5  p.m., 
and  August  8,  2003.  from  9  a.m.  to  11:30 
a.m.  and  from  2:30  p.m.  to  4  p.m. 
ADDRESSES:  Hubert  H.  Humphrey 
Building,  Room  800;  200  Independence 
Avenue,  SW..  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Josephine  Robinson.  Acting  Executive 
Director.  Presidential  Advisory  Council 
on  HIV/ AIDS.  U.S.  Department  of 
Health  and  Human  Services,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Room  701H,  Washington, 
DC  20201;  (202)  690-5560.  Information 
about  PACHA  and  the  draft  meeting 
agenda  will  be  posted  on  the  Council's 
Web  site  at  http://w\\w. pacha.gov. 
SUPPLEMENTARY  INFORMATION:  PACHA 
was  established  by  Executive  Order 
12963,  dated  June  14,  1995,  as  amended 
by  Executive  Order  13009,  dated  June 
14,  1996.  The  Council  was  established 
to  provide  advice,  information,  and 
recommendations  to  the  Secretary 
regarding  programs  and  policies 
intended  to  (a)  promote  effective 
prevention  of  HIV  disease,  (b)  advance 
research  on  HIV  and  AIDS,  and  (c) 
promote  quality  services  to  persons 
living  with  HFV  disease  and  AIDS. 
PACHA  was  established  to  serve  solely 
as  an  advisory  body  to  the  Secretary  of 
Health  and  Human  Services.  The 
Council  is  composed  of  not  more  than 
35  members.  Council  membership  is 
selected  by  the  Secretary  from 
individuals  who  are  considered 
authorities  with  particular  expertise  in, 
or  knowledge  of.  matters  concerning 
HIV/AIDS. 

The  agenda  for  this  Council  meeting 
will  include  the  following  topics: 
Implementation  of  new  HIV/ AIDS 
prevention  guidelines  and  HIV/AIDS 
international  issues. 

Public  attendance  at  the  meeting  is 
limited  to  space  available.  Individuals 
must  provide  a  photo  ID  for  entry  into 
the  meeting.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  designated  contact  person. 
Members  of  the  public  will  have  the 
opportunity  to  provide  comments  at  the 
meeting.  Preregistration  is  required  for 
public  conmient.  Any  individual  who 
wishes  to  participate  in  the  public 
comment  session  should  call  the 
telephone  number  listed  in  the  contact 
information  to  register.  Public  comment 
will  be  limited  to  five  minutes  per 
speaker.  Any  members  of  the  public 
who  wish  to  have  printed  material 
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information  is 
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Dated;  July  25 
Josephine  B.  Rollinson 
Acting  Executiv^Director, 
Advisory  Counci 
(FR  Doc.  03-195^6 
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OF  HEALTH  AND 


SERVICES 

Centers  for  Di^ase  Control  and 
Prevention 

[30  Day-56-03] 

Proposed  DatsJ  Collections  Submitted 
for  Public  Comtnent  and 
Recommendations 

iar 


The  Centers 
Prevention  (CDC) 
information  col 
review  by  the  0  ffice 
Budget  (OMB)  i  i 
Paperwork  Redi  i 


Packing  Facility 
Packing  Shed  Manager 
Hand  Rinse  Samp 


003. 


Dated:  July  24, 
Laura  Y.  Martin, 

Acting  Associate 

and  Evaluation,  Centers  fi 

and  Prevention 

(FR  Doc.  0,3-195 

BILUNG  CODE  4163-lb-P 


Disease  Control  and 
publishes  a  list  of 

ection  requests  under 
of  Management  and 
compliance  with  the 

ction  Act  (44  U.S.C. 


chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  Risk  Factors  for 
Microbial  Contamination  of  Produce:  A 
Field  Study  of  Domestic  and  Imported 
Produce  in  Packing  Sheds  (OMB  No. 
0920-0487}— Reinstatement— National 
Center  for  Environmental  Health 
(NCEH),  Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background 

Foodbome  diseases  are  common;  an 
estimated  6-33  million  cases  occur  each 
year  in  the  United  States.  Although 
most  of  these  infections  cause  mild 
illness,  severe  infections  and  serious 
complications  do  occur.  The  public 
healtli  challenges  of  foodbome  diseases 
are  changing  rapidly.  In  recent  years, 
new  and  emerging  foodbome  pathogens 
have  been  described  and  changes  in 
food  production  have  led  to  new  food 
safety  concems.  Foodbome  diseases 
have  been  associated  with  many 
different  foods,  including  recent 
outbreaks  linked  to  contaminated  fi-esh 


finits  (e.g.,  cantaloupe,  strawberries) 
and  vegetables  (e.g..  leaf  lettuce,  alfalfa 
sprouts). 

NCEH  proposes  to  conduct  a  study  to 
determine  what  specific  produce 
processing  practices  are  associated  with 
fecal  contamination  of  fmits  and 
vegetables.  Handling  and  processing 
methods  used  in  the  produce  industry 
may  increase  the  risk  that  these  foods 
will  become  contaminated  with  fecal 
matter.  The  study  will  describe  the 
chain  of  processing-shipping  practices  ' 
for  five  vulnerable  produce  groups 
(leafy  greens,  leafy  herbs,  green  onions, 
cabbage,  melon/cantaloupe).  Critical 
practices  where  contamination  with 
foodbome  pathogens  is  likely  will  be 
identified  by  measuring  the  microbial 
quality  of  produce  at  each  step  during 
processing.  Sources  of  fecal 
contamination  will  be  determined  by 
measuring  the  microbial  quality  of 
process  water,  measuring  fecal  indicator 
organisms  on  hand  rinses  fi-om  packing 
shed  laborers,  and  conducting  sanitary 
surveys  of  sources  of  human  and  animal 
feces  in  and  around  the  processing 
areas. 

CDC,  National  Center  for 
Enviroiunental  Health  is  requesting  a 
three-year  clearance.  The  total  burden 
hours  is  estimated  to  be  172.5. 


Respondents 


Recruiting  visit  

Interview  (in  person) 
e  Collection 


Number  of 
respondents 


25 

20 

100 


Number  of 
responses/ 
respondent 


Avg.  burden/ 
response 
(in  hours) 


30/60 
30/60 
10/60 


/  'irector  for  Policy.  Planning 
'or  Disease  Con  trol 

7*  Filed  7-31-03;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(30  Day-57-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendatidns 


fok 


The  Centers 
Prevention  (CDC  | 
information  coll 
review  by  the 
Budget  (OMB)  in 


Disease  Control  and 
publishes  a  list  of 

ction  requests  under 
of  Management  and 

compliance  with  the 


Of  ice 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  AIDS  Prevention 
Surveillance  Project  Reports  (OMB  No. 
0920-0208)— Extension— National 
Center  for  HIV.  STD.  and  TB  Prevention 
(NCHSTP).  Centers  for  Disease  Control 
and  Prevention.  CDC  proposes  to 
continue  the  collection  of  data  for  the 
AIDS  Prevention  and  Surveillance 
Project  Reports.  OMB  No.  0920-0208. 
for  an  additional  three  years.  This 
request  is  for  a  three-year  extension. 
There  are  currently  65  cooperative 
agreements  for  HIV  prevention  projects 
(50  states.  6  cities.  7  territories. 
Washington.  DC,  and  Puerto  Rico)  and 


54  community  based  organizations  to 
support  HIV  counseling,  testing,  and 
referral  programs  funded  by  CDC. 
Program  initiatives  such  as  HIV 
counseling,  testing,  and  referral  services 
in  STD  clinics.  Women's  Health 
Centers,  Dmg  Treatment  Centers,  and 
other  health  facilities  have  been 
described  as  a  primary  prevention 
strategy  of  the  national  HIV  prevention 
program.  The  funded  public  heaUh 
departments  and  community  based 
organizations  have  increased  the 
provision  of  HIV  counseling,  testing, 
and  referral  activities  to  those  at 
increased  risk  for  acquiring  or 
transmitting  HIV,  as  well  as  minority 
communities  and  women  of  child 
bearing  age. 

CDC  is  responsible  for  monitoring  and 
evaluating  HIV  prevention  programs 
conducted  under  the  HIV  Prevention 
cooperative  agreements.  HIV 
counseling,  testing,  and  referral  services 
are  a  major  component  of  HIV 
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prevention  programs.  Without  data  to 
measure  the  impact  of  HIV  counseling, 
testing,  and  referral  programs.  HIV 
prevention  program  priorities  cannot  be 
assessed  and  redirected  to  prevent 
further  spread  of  the  virus  in  the  general 
population.  CDC  needs  information 
from  all  grantees  describing  the  number 
of  HIV  tests  completed  for  at-risk 
persons  and  the  number  HIV-positive 
test  results  for  at-risk  persons.  The  HIV 
counseling  and  testing  report  fornj 


provides  a  simple  yet  complete  means 
to  collect  this  information. 

Public  health  departments  will  be 
able  to  use  either  a  summary  form,  a 
scan  form,  or  a  form  unique  to  their 
jurisdiction.  All  reporting  to  the  CDC 
will  take  place  electronically.  Sixteen 
(16)  respondents  (public  health 
departments)  will  use  the  summary  data 
collection  tool.  It  takes  approximately  2 
hours  to  complete  the  form.  The 
respondents  will  complete  the  form  4 
times  each  year  for  a  total  burden  of  8 
hours  per  year  per  project  area.  Thirty 


(30)  respondents  (public  health 
departments)  will  use  a  scan  form 
provided  by  CDC.  Nineteen  (19) 
respondents  (public  health  departments) 
will  use  a  form  unique  to  their 
jurisdiction.  It  will  take  approximately 
15  minutes  for  each  respondent  using 
either  the  scan  or  unique  formats  to 
transfer  data  to  CDC  electronically  on  a 
quarterly  basis  for  a  total  burden  per 
project  area  of  1  hour  per  year.  The  total 
aimual  burden  hours  for  this  data 
collection  is  177  hours. 


Respondents 


Manual  Form  Project  Areas  ... 
Scan  or  Unique  Form  Project 


Noumber  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Average 

burden  per 

response 

(in  hours) 


16 
49 


2 
15/60 


Dated:  July  24.  2003. 
Laura  Y.  Martin, 

Acting  Associate  Director  for  Policy .  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-19577  Filed  7-31-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-58-031 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 


Proposed  Project:  Centers  for  Disease 
Control  and  Prevention's  Performance 
Evaluation  Program  for  Mycobacterium 
Tuberculosis  and  Non-Tuberculosis 
Mycobacterium  (NTM)  Dmg 
Susceptibility  Testing — New — Public 
Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

As  part  of  the  continuing  effort  to 
support  both  domestic  and  global  public 
health  objectives  for  treatment  of 
tuberculosis  (TB),  prevention  of  multi- 
drug resistance  and  surveillance 
programs,  the  Division  of  Laboratory 
Systems  seeks  to  collect  information 
from  domestic  private  clinical  and 
public  health  laboratories  twice  per 
year.  Participation  and  information 
collections  from  international 
laboratories  will  be  limited  to  those 
which  have  public  health 
responsibilities  for  tuberculosis  drug 
susceptibility  testing  and  approval  by 
their  national  tuberculosis  program. 
While  the  overall  number  of  cases  of  TB 
in  the  U.S.  has  decreased,  rates  still 
remain  high  among  foreign-bom 
persons,  prisoners,  homeless 
populations,  and  individuals  infected 
Vith  HIV  in  major  metropolitan  areas. 
The  rate  of  TB  cases  detected  in  foreign- 
born  persons  has  been  reported  to  be 
almost  nine  times  higher  than  the  rate 
among  the  U.S.  bom  population.  CDC's 
goal  to  eliminate  TB  will  be  virtually 


impossible  without  considerable  effort 
in  assisting  heavy  disease  burden 
countries  in  the  reduction  of 
tuberculosis.  The  M.  tuberculosis/NTM 
program  supports  this  role  by 
monitoring  the  level  of  performance  and 
practices  among  laboratories  performing 
M.  tuberculosis  susceptibility  within  the 
U.S.  as  well  as  internationally  to  ensure 
high-quality  laboratory  testing,  resulting 
in  accurate  and  reliable  results. 

Information  collected  in  this  program 
will  include  the  susceptibility  test 
results  of  primary  and  secondary  drugs, 
concentrations,  and  test  methods 
performed  by  laboratories  on  a  set  of 
challenge  isolates  sent  twice  yearly. 

A  portion  of  the  response  instrument 
will  collect  demographic  data  such  as 
laboratory  type  and  the  number  of  tests 
performed  annually.  By  providing  an 
evaluation  program  to  assess  the  ability 
of  the  laboratories  to  test  for  drug 
resistant  M.  tuberculosis  and  selected 
strains  of  NTM.  laboratories  will  also 
have  a  self-assessment  tool  to  aid  in 
maximizing  their  skills  in  susceptibility 
testing.  Information  obtained  from 
laboratories  on  susceptibility  testing 
practices  and  procedures  will  assist 
with  determining  variables  related  to 
good  performance,  with  assessing  areas 
for  training  and  with  developing 
practice  standards.  There  are  no  costs  to 
respondents. 


Respondents 


Private  Clinical  and  Public  Health  Laboratories 


Numtjer  of 
respondents 


Number  of 

responses  per 

respondent 


Average 

burden  per 

response 

(in  hours) 


165 


30/60 
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Dated:  July  24  2003. 
Laura  Y.  Martir 
Acting  Associati  • 
and  Evaluation 
and  Prevention 
|FR  Doc.  03-19d78  Filed  7-31-03;  8:45  am) 

nUJNG  CODE  4163  -18-P 


Director  for  Policy,  Planning 
Centers  for  Disease  Control 


DEPARTMENl  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Tokic  Substances  and 
Disease  Regisjtry 

[60Day-<»-101] 

Proposed  Dati  Collections  Submitted 
for  Public  Comment  and 
Recommendafons 

In  compliance  with  the  requirement 
of  section  350ac)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  fot  public  comment  on 
proposed  data  collection  projects,  the 
Agency  for  Tojoc  Substances  and 
Disease  Registrl  (ATSDR)  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)49ft-1210. 


Visitors  to  ATSDF 


,C? 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Evaluation  of 
Customer  Satisfaction  of  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  Web  Site  (OMB  No.  0923- 
0028)— Reinstatement— ATSDR 
proposes  to  conduct  customer 
satisfaction  research  for  its  Internet  site. 
Information  on  the  site  focuses  on 
prevention  of  exposure  and  adverse 
hiunan  health  effects  and  diminished 
quality  of  life  associated  with  exposiu^ 
to  hazardous  substances  from  waste 


sites,  unplanned  releases,  and  other 
sources  of  pollution  present  in  the 
environment.  The  site  is  designed  to 
serve  the  general  public,  persons  at  risk 
for  exposure  to  hazardous  substances, 
and  health  professionals. 

Approval  for  a  similar  Customer 
Satisfaction  Survey  was  requested  in 
2002  jointly  with  Uie  Centers  for  Disease 
Control  and  Prevention  (OMB  No.  0920- 
0449,  Expiration  Date  09/30/2003).  The 
new  survey  is  solely  for  ATSDR  and  is 
significantly  shorter  and  would  require 
less  time  to  complete. 

This  research  will  ensure  that  targeted 
audiences  find  the  information  easy  to 
access,  clear,  informative,  and  useful. 
Specifically,  the  research  will  examine 
whether  the  information  is  presented  in 
an  appropriate  technological  format  and 
whether  it  meets  the  needs,  wants,  and 
preferences  of  visitors  or  "customers"  to 
the  Web  site.  Results  from  the  previous 
survey  were  utilized  to  redesign  the 
ATSDR  Web  site— making 
improvements  to  architecture,  links, 
organization,  and  content.  Results  from 
the  new  survey  will  assist  ATSDR  in 
making  more  improvements  to  the  Web 
Site  in  order  to  better  serve  its 
customers/visitors.  There  will  be  no 
costs  to  respondents. 


Respondents 


Web  site 


Number  of  re- 
spondents 


1,000 


Number  of  re- 
sponses/re- 
spondent 


1 


Average  Bur- 
den per  re- 
sponse 
(in  firs.) 


5/60 


Total  Burden 
(in  firs.) 


83 


!003. 


Dated:  July  28 
Thomas  A.  Barte^feld 

Acting  Associate 

and  Evaluation 

and  Prevention. 

(PR  Doc.  03-1957b  Filed  7-31-03;  8:45  am 

BILUNG  CODE  416^-]  D-P 


I  director  for  Policy,  Planning 
nters  for  Disease  Control 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Oisf ase  Control  and 
Prevention 

[60Oay-03-102] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 


In  compliance 
of  Section  3506(]:)(2)(A) 
Paperwork  Redact 
opportimity  for 
proposed  data 
Centers  for 
Prevention  (CDd) 
summaries  of  pr  iposed 


with  the  requirement 
ofthe 
ion  Act  of  1995  for 
lublic  comment  on 
cdllection  projects,  the 
Control  and 
will  publish  periodic 
projects.  To 


Diseiise 


request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
ofthe  functions  ofthe  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  ofthe  burden  ofthe 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  ofthe  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Project:  Data  Collection  and 
Analysis  to  Determine  the  Reliability 
and  Validity  of  Ciurent  and  Proposed 
Oral  Health  (Questions,  Behavioral  Risk 
Factor  Surveillance  System — New — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP).  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Division  of  Oral  Health, 
proposes  to  support  data  collection  and 
analysis  to  determine  the  reliability  and 
validity  of  current  jmd  proposed  Oral 
Health  questions  for  the  Behavioral  Risk 
Factor  Surveillance  System  (BRFSS).  At 
the  request  of  the  Association  of  State 
and  Territorial  Dental  Directors 
(ASTDD),  the  Division  of  Oral  Health 
(DOH)  provided  technical  assistance  in 
standardization  of  questions  to  monitor 
the  oral  health  of  adults.  Three 
questions  appeared  on  the  BRFSS  core 
in  1999,  and  were  included  again  in 
2002;  They  permit  state  dental  programs 
to  track  progress  toward  Healthy  People 
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(HP)  objectives  for  adults  (HP  2010:  21- 
3,  21-4,  21-10),  to  monitor  reported  use 
of  a  key  preventive  service  for  adults 
(teeth  cleaning),  and  to  excunine  the 
relationship  of  oral  health  indicators  to 
general  health  status,  conditions,  and 
behaviors. 

As  more  state  dental  programs 
consider  the  oral  health  of  adults,  states 
have  requested  that  a  bank  of  additional 
standardized  questions  be  created  to 
monitor  other  oral  health  indicators. 
CDC/DOH  has  been  reluctant  to  provide 
additional  technical  assistance,  without 
firm  data  on  the  reliability  and  validity 
of  questions.  Because  all  BRFSS 
questions  require  self-report  by 
respondents  about  their  own  oral  health 
status  or  behaviors,  recall  bias  and 
errors  in  perception  exist.  To 
accomplish  estimates  of  response  error. 


answers  to  existing  and  proposed 
BRFSS  questions  (limit  =  10  content 
questions,  plus  7  demographic 
questions)  must  be  compared  to  the 
"True"  situation  of  that  individual,  i.e., 
that  is  found  in  patient  charts  or  other 
clinical  records. 

The  proposed  data  collection  and 
analysis  will  be  conducted  through  the 
Alliance  of  Community  Health  Plans  by 
research  foundations  affiliated  with  two 
dental  plans.  Kaiser  Permanente 
Northwest,  Portland,  OR  and  Health 
Partners,  Miimeapolis,  MN.  The 
proposed  telephone  survey,  similar  to 
BRFSS.  of  a  convenience  sample  of  400 
dental  plan  members  (200  from  each 
respective  HMO)  would  occiu  only 
once.  Neither  published  studies  nor 
informal  discussions  with  dental 
researchers  regarding  work  in  progress 


uncovered  any  information  that  would 
eliminate  the  need  for  this  data 
collection.  All  work  on  this  project, 
including  linkages  between  health  plan 
records  and  responses  to  the  BRFSS 
questions,  will  be  conducted  at  the 
research  foundations  associated  with 
the  respective  health  plans.  CDC  will 
receive  only  a  report  on  the  validity  of 
the  questions,  and  will  not  have  access 
to  the  database  constructed  for  the 
contract. 

Study  findings  will  allow  CDC  to 
respond  to  state  requests  for  inclusion  of 
additional  standardized  questions  in  an 
optional  oral  health  module  for  BRFSS 
and  ensure  that  any  such  questions  are 
reliable,  valid,  and  useful  for  state 
program  planning  and  evaluation.  There 
is  no  cost  to  respondents. 


Health  plan  respondents 

Number  of  re- 
spondents 

Numt>er  of  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  flours) 

Total  burden 
(in  flours)  ■ 

K^i^pr  Nftrthwp«;t                                                 

200 
200 

1 
1 

15/60 
15/60 

50 

Health  Partners 

50 

Total .- 

100 

Dated:  July  28,  2002. 
Thomas  A.  Bartenfeid, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-19580  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003E-0036] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  SPECTRACEF 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
SPECTRACEF  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Director  of  Patents  and  Trademarks, 
Department  of  Commerce,  for  the 
extension  of  a  patent  that  claims  that 
human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 


Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http://www.fda/ 
dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  {HFD^013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-3460. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoiuit  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  ujitil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 


permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  SPECTRACEF 
(cefditoren  pivoxil).  SPECTRACEF  is 
indicated  for  treatment  of  acute 
exacerbation  of  chronic  bronchitis, 
pharyngitis/tonsillitis,  and 
uncomplicated  skin  and  skin  structure 
infections.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  SPECTRACEF  (U.S. 
Patent  No.  4.839,350)  from  Meiji  Seika 
Kaisha,  Ltd.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  February  4.  2003,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  SPECTRACEF 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
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product.  Shor  ly  thereafter,  the  Patent 
and  Trademar  c  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period 

FDA  nas  del  ermined  that  the 
applicable  reg  ilatory  review  period  for 
SPECTRACEFis  1,461  days.  Of  this 
time.  851  days  occurred  during  the 
testing  phase  c  f  the  regulatory  review 
period,  while  i  »10  days  occurred  during 
the  approval  p  lase.  These  periods  of 
time  were  deri  i^ed  from  the  following 
dates: 

1.  The  date  (in  exemption  under 
section  505(i)  <  >fthe  Federal  Food.  Drug, 
and  Cosmetic .  \ct  (the  act)  (21  U.S.C. 
355(i))  became  effective:  August  31, 
1997.  The  app  icant  claims  August  30, 
1997,  as  the  da  te  the  investigational  new 
drug  applicatic  n  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  d  ate  was  August  31,  1997, 
which  was  30  ( lays  after  FDA  receipt  of 
the  IND. 

2.  The  date  t  le  application  was 
initially  submit  ted  with  respect  to  the 
human  drug  pi  oduct  under  section 
505(b)  of  the  ait:  December  29,  1999. 
FDA  has  verifi*  d  the  applicant's  claim 
that  the  new  diiug  application  (NDA)  for 
SPECTRACEF  NDA  21-222)  was 
initially  submit  ted  on  December  29, 
1999. 

3.  The  date  ti  te  application  was 
approved:  August  29.  2001.  FDA  has 
verified  the  apf  licant's  claim  that  NDA 
21-222  was  apjiroved  on  August  29, 
2001. 

This  determii  lation  of  the  regulatory 
review  period  e  stablishes  the  maximum 
potential  len^  of  a  patent  extension. 
However,  the  US.  Patent  and 
Trademark  Offi  :e  applies  several 
statutory  limita  ions  in  its  calculations 
of  the  actual  pel  iod  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  siieks  1,032  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  put  lished  are  incorrect  may 
submit  to  the  Di  vision  of  Dockets 
Management  (s6  e  ADDRESSES)  written  or 
electronic  conui  lents  and  ask  for  a 
redetermination  by  January  29,  2004. 
Furthermore,  an  y  interested  person  may 
petition  FDA  for  a  determination 
regarding  wheti  er  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regul  Jtory  review  period  by 
January  29,  200'  .  To  meet  its  burden, 
the  petition  mu<  t  contain  sufficient  facts 
to  merit  an  FDA  investigation.  (See  H. 
Kept.  857,  part  1 ,  98th  Cong.,  2d  sess.. 
pp.  41-42,  1984  )  Petitions  should  be  in 
the  format  speci  led  in  21  CFR  10.30. 

Comments  ani  1  petitions  should  be 
submitted  to  the  Division  of  Dockets 
Management.  Tl  ree  copies  of  any 
mailed  informat  on  are  to  be  submitted. 


except  that  individuals  may  submit  one 
copy.  Copies  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
Comments  and  petitions  may  be  seen  in 
the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  14,  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  03-19621  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Establishment  of  Medical  Device  User 
Fee  Rates  for  Fiscal  Year  2004 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
fee  rates  and  payment  procedures  for 
medical  device  user  fees  for  fiscal  year 
(FY)  2004.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (MDUFMA) 
authorizes  FDA  to  collect  user  fees  for 
certain  medical  device  applications.  The 
FY  2004  fee  rates  are  provided  in  this 
notice.  For  all  applications  submitted  on 
or  after  October  1,  2003,  and  through 
September  30,  2004,  fees  must  be  paid 
at  the  FY  2004  rates  at  the  time  that 
applications  are  submitted  to  FDA.  It  is 
the  date  that  the  application  is  received 
by  FDA,  not  the  date  that  the  check  is 
received,  that  governs  the  fee  that  must 
be  paid.  This  notice  provides  details  on 
how  fees  for  FY  2004  were  determined 
and  payment  procedures  for  those 
submitting  medical  device  applications 
subject  to  user  fees. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  MDUFMA: 
Visit  the  FDA  Web  site  at  http:// 
www.fda.gov/oc/mdufma. 
For  questions  relating  to  this  notice: 
Frank  Claunts,  Office  of 
Management  and  Systems  (HFA- 
20),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-827-4427. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  738  of  the  act  (21  U.S.C.  379j), 
establishes  fees  for  different  kinds  of 
medical  device  applications.  Fees  are 
assessed  on  certain  types  of  medical 


device  applications  and  supplements. 
When  certain  conditions  are  met,  FDA 
may  waive  or  reduce  fees  (21  U.S.C. 
379j(d)  and  (e)). 

For  FY  2003  through  FY  2007, 
MDUFMA  (Public  Law  107-250) 
establishes  revenue  amounts  for  the 
aggregate  of  all  application  fee  revenues. 
Revenue  amoimts  established  for  years 
after  FY  2003  are  subject  to  adjustment 
for  inflation,  workload,  and 
compensation  for  revenue  shortfalls 
fi"om  previous  years.  Fees  for 
applications  are  to  be  established  each 
year  by  FDA  so  that  revenues  will 
approximate  the  levels  established  in 
the  statute,  after  those  amounts  have 
been  first  adjusted  for  inflation, 
workload,  and,  if  required,  revenue 
shortfalls  from  previous  years. 

This  notice  establishes  fee  rates  for  FY 
2004.  These  fees  are  effective  on 
October  1,  2003,  and  will  remain  in 
effect  through  September  30,  2004. 

II.  Revenue  Amount  for  FY  2004,  and 
Adjustments  for  Inflation,  Workload, 
and  Compensation  for  Revenue 
Shortfalls  from  Previous  Fiscal  Years 

A.  Statutory  Fee  Revenue  Amount 

MDUFMA  specifies  that  the  fee 
revenue  amount  for  FY  2004  is 
$27,255,000,  before  any  adjustments  are 
made  (21  U.S.C.  379j(b)). 

B.  Inflation  Adjustment  to  Fee  Revenue 
Amount 

MDUFMA  provides  that  fee  revenue 
amounts  for  each  FY  after  2003  shall  be 
adjusted  for  inflation.  The  adjustment 
must  reflect  the  greater  of:  (1)  The  total 
percentage  change  that  occurred  in  the 
Consumer  Price  Index  (CPI)  (all  items; 
U.S.  city  average)  during  the  12-month 
period  ending  June  30  preceding  the  FY 
for  which  fees  are  being  set,  or  (2)  the 
total  percentage  pay  change  for  the 
previous  FY  for  Federal  employees 
stationed  in  the  Washington,  DC 
metropolitan  area.  MDUFMA  provides 
for  this  annual  adjustment  to  be 
cumulative  and  compounded  annually 
after  2003  (see  21  U.S.C.  379j(c)(l)). 

The  inflation  adjustment  for  FY  2004 
is  4.27  percent.  This  is  the  greater  of  the 
CPI  increase  during  the  12-month 
period  ending  June  30  preceding  the  FY 
for  which  fees  are  being  set  (June  30, 
2003— which  was  2.11  percent)  or  the 
increase  in  pay  for  the  previous  FY 
(2003)  for  Federal  employees  stationed 
in  the  Washington,  DC  metropolitan 
area  (4.27  percent).  No  compounding  is 
applied  to  this  amount  because  there 
was  no  inflation  increase  applied  in  FY 
2003. 

The  inflation-adjusted  revenue 
amount  for  FY  2004  is  the  statutory  fee 
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amount  ($27,255,000)  increased  by  4.27 
percent,  the  inflation  adjuster  for  FY 
2004.  The  FY  2004  inflation-adjusted 
revenue  amount  is  $28,418,789. 

C.  Workload  Adjustment  to  Inflation 
Adjusted  Fee  Revenue  Amount 

For  each  FY  beginning  in  FY  2004, 
MDUFMA  provides  that  fee  revenue 
amounts,  after  they  have  been  adjusted 
for  inflation,  shall  be  further  adjusted  to 
reflect  increases  in  workload  for  the 
process  for  the  review  of  medical  device 
applications  (see  21  U.S.C.  379j(c)(2)). 
FT)A's  cvuxent  assessment  reflects  that 
the  change  in  total  review  workload  as 
defined  in  MDUFMA  has  changed  by 
less  than  1  percent.  Based  on  this 
assessment,  FDA  is  not  applying  a 
workload  adjustment  to  flie  FY  2004 
inflation-adjusted  revenue  amount  of 
$28,418,789.  The  need  for  workload 
adjustment  will  be  assessed  anew  next 
year  when  FY  2005  fees  are  established. 

D.  Compensating  Adjustment  to  Fee 
Revenue  Amount  Once  Adjustments  for 
Inflation  and  Workload  Have  Been 
Made 

For  each  FY  beginning  in  FY  2004, 
MDUFMA  provides  that  fee  revenue 
amounts,  after  they  have  been  adjusted 


for  inflation  and  workload,  shall  be 
further  adjusted,  if  necessary,  to 
compensate  for  the  cumulative  shortfall 
in  fee  revenue  from  previous  years  (see 
21  U.S.C.  379j(c)(3)).  In  FY  2003,  FDA 
had  expected  to  collect  a  total  of 
$25,125,000  in  MDUFMA  fees,  the  fee 
revenue  amoimt  stated  in  the  statute 
(see  21  U.S.C.  379j(b)).  As  of  June  30, 
2003,  for  9  months  of  the  fiscal  year, 
total  fee  collections  were  $14,360,304.  If 
fee  collections  in  the  last  3  months  are 
proportional  to  collections  in  the  first  9 
months,  FDA  will  collect  another 
$4,786,768  million — for  a  total  of  about 
$19,147,000  million  for  the  year.  In 
addition  FDA  expects  to  collect  about 
$500,000  of  outstanding  accounts 
receivable,  for  a  FY  2003  estimated  total 
fee  collection  of  $19,647,000.  This  is 
$5,478,000  million  less  than  the 
statutory  revenue  amount  for  FY  2003. 

In  implementing  the  compensating 
adjustment  provision,  FDA  will  increase 
the  FY  2004  revenue  amount  by  the 
amount  of  the  revenue  shortfall  in  FY 
2003,  $5,478,000.  Accordingly,  adding 
$5,478,000  to  the  inflation-adjusted 
revenue  amount  of  $28,418,789  derived 
above  (see  section  Il.B  of  this 
document),  provides  a  final  adjusted 


revenue  amount  for  FY  2004  of 
$33,896,789.  Fees  for  FY  2004  are  being 
set  to  generate  this  amount  of  revenue. 

m.  Fee  Calculations  for  FY  2004 

A.  Estimating  Numbers  of  Applications 
That  Will  Pay  Fees 

Under  MDUFMA,  the  amount  of  fee 
revenue  collected  is  a  function  of  two 
factors — the  fee  rate  for  the  application 
and  the  number  of  applications  that  will 
pay  each  type  of  fee. 

To  set  fees  for  FY  2004,  FDA  must 
first  estimate  the  nimiber  of  applications 
that  will  pay  each  type  of  fee.  For  FY 
2003,  before  MDUFMA  was  enacted, 
FDA  estimated  the  number  of 
applications  that  would  pay  each  type 
of  fee.  That  estimate  was  based  on  the 
average  number  of  each  category  of 
applications  over  the  5-year  period 
before  MDUFMA  was  enacted,  FY  1997 
through  FY  2001.  These  estimates  took 
into  account  FDA's  estimates  of  the 
number  of  applications  that  would 
qualify  for  a  small  business  reduction  or 
exemption.  (It  should  be  noted  that  the 
two-tier  fee  structure  for  510(k)'s  is  to 
begin  in  FY  2004.)  The  original  FY  2003 
estimates  aie  shown  in  Table  1  of  this 
document. 


Table  1  .—Original  Estimates  of  Numbers  of  Fee-Paying  Applications 


Type.of  Fee-Paying  Application 


Original  Premarket  Applications  (PMAs)/Product  Development  Protocols  (PDPs)/Premaf1<et 
Reports  (PMRs)/Biologics  License  Applications  (BLAs)  and  Full  Fee  Supplements 


180-Day  PMA/PDP  Supplements  to  PMAs 
Real  Time  Supplements  to  PMAs 


Premarket  Notifications  (510(k)s) 


Full  Year  Numbers  Based  on  Original  Estimates 


Full  Fee  Reduced  Fee  Waived 


58 


171 


86 


880 


10 


24 


14 


3,120 


10 


The  reason  that  MDUFMA  fee 
revenues  are  projected  to  fall 
approximately  $5,478,000  short  of  the 
revenue  target  in  FY  2003  is  that  FDA 
collected  fewer  full  fees  than  projected 
for  Original  PMAs  and  BLAs  and  their 
full-fee  supplements,  and  fewer  fees  for 
180-day  supplements.  The  major 
reasons  for  this  are  twofold.  A  number 
of  the  applications  were  "bundled," 
using  guidance  developed  after 
MDUFMA  was  enacted,  and  did  not 
have  to  pay  separate  fees.  In  addition, 
the  agency  received  fewer  full  PMAs, 
BLAs  and  180-day  supplements  in  the 
first  9  months  of  FY  2003  than  the  5- 
year  averages  estimated.  Because  of  this, 
FDA  considered  basing  fees  for  FY  2004 
on  lower  estimates  of  the  number  of  full 
PMA/BLA  fees  and  180-day  supplement 


fees.  This  would  have  resulted  in  even 
higher  fees  for  FY  2004. 

The  agency  decided  against  revising 
estimated  nimibers  of  fee-paying 
applications  in  setting  the  FY  2004  fees, 
however,  because  such  a  revision  would 
have  been  based  on  data  from  too  brief 
a  period — the  3  months  from  April  1 
through  June  30,  2003,  during  which 
applications  were  not  accepted  for  filing 
unless  the  fee  was  paid.  Instead,  the 
agency  will  continue  to  use  its  original 
estimate  of  the  numbers  of  fee-paying 
applications  (see  Table  1  of  this 
document)  again  in  setting  fees  for  FY 
2004. 

FDA  will  reassess  whether  or  not  it 
needs  to  adjust  its  original  estimates  of 
the  number  of  each  type  of  fee-paying 
application  a  year  from  now  when  it 
sets  fees  for  FY  2005.  At  that  time  the 


agency  will  have  15  months  of  data  to 
use  to  determine  whether  its  original 
estimates  for  aimual  numbers  of 
applications  were  too  high. 

B.  Determining  The  Fee  Rates 

Under  MDUFMA,  all  fees  are  set  as  a 
percent  of  the  full  fee  for  a  PMA  (see  21 
U.S.C.  379j(a)(l)(A)).  In  order  to 
generate  $33,896,789  irrFY  2004,  using 
the  above  estimates  of  the  numbers  of 
each  type  of  application  that  will  pay  a 
fee  at  each  rate  (see  Table  1  of  this 
document),  the  rate  for  a  full  PMA  will 
be  $206,811  for  FY  2004.  For  all 
applications  other  than  premarket 
notification  submissions,  the  small 
business  rate  is  38  percent  of  the  full  fee 
rate  (see  21  U.S.C.  379j(d)(2)(C))  For 
premarket  notification  submissions 
(510(k)'s),  the  small  business  rate  is  80 
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percent  of  the  full  rate  for  premarket 
notification  sibmissions  (see  21  U.S.C. 
379j{e)(2)(C){ii).  The  FY  2004  fee  rates 


for  all  application  categories  are  set  out 
in  Table  2  of  this  document. 


Table  2.— Fee  Types,  Percent  of  PMA  Fee,  and  FY  2004  Fee  Rates 


Application  Fee  Type 


under  section  515(c)(1)  or  515(f)  of  the  ad  or  section  351  of  the 


Public  Health  Service  (PHS  Act) 


PMR  (submitted  under  section  515(c)(2)  of  the  act) 


Panel  Track  Supplement  (to  an  approved  PMA  or  PMR  that  requests  a  signifi- 
cant change  in  design  or  perfomnance  of  the  device,  or  a  new  indication  for 
use  of  the  device,  and  for  which  clinical  data  are  generally  necessary  to  pro- 
vide reasonabl  i  assurance  of  safety  and  effectiveness) 


Full  Fee  Amount  as  a  Percent 
of  PMA  Fee 


100% 


100% 


Efficacy  Supplerr  ent  (to  an  approved  premarket  application  under  section  351  of 
the  PHS  Act) 


FY  2004 
Full  Fee 


$206,81 1 


$206,81 1 


$206,81 1 


FY  2004 
Small  Busi- 
ness Fee 


$78,588 


$78,588 


180-Oay  Supple}nent  (to  an  approved  PMA  or  PMR  that  is  not  a  panel  track 
supplement  anrJ  requests  a  significant  change  in  components,  materials,  de- 
sign, specificat  on,  software,  color  additives,  or  labeling) 


Real  Time  Supplsment  (to  an  approved  PMA  or  PMR  that  is  not  a  panel  track 
supplement  and  requests  a  minor  change  to  the  device,  such  as  a  minor 
change  to  the  design  of  the  device,  software,  manufacturing,  sterilization,  or 
labeling,  and  fc  r  which  the  applicant  has  requested  and  the  agency  has  grant- 
ed a  meeting  o  r  similar  forum  to  jointly  review  and  determine  the  status  of  the 
supplement) 


Premarket  Notification  (submitted  under  section  510(k)  of  the  act) 


100% 


21.5% 


7.2% 


$78,588 


$206,811 


$44,464 


$14,890 


$78,588 


$16,896 


$5,658 


1 .42%  in  aggregate 


$3,480 


$2,784 


rv.  Adjustment!  for  Excess  Collections  in 
Previous  Years 

Under  the  pr(  ivisions  of  MDUFMA,  if 
the  agency  coll(  cts  more  fees  than  were 
provided  for  in  lappropriations  in  any 
year,  FDA  is  reduired  to  reduce  its 
anticipated  fee  :ollections  in  a 
subsequent  yeai  by  that  amount  (21 
U.S.C.  379j(h)(4)).  No  adjustments  under 
this  provision  a  e  required  for  fees 
assessed  in  FY  ;  004.  If  fees  assessed  in 
FY  2004  should  inadvertently  result  in 
excess  coUectiois  in  FY  2004,  then 
when  fees  are  s^t  for  FY  2005  a 

rates  for  FY  2005  will 
excess  collections  that 


reduction  in  fee 
be  made  for  any 


may  have  occiu-  ed  in  FY  2004 


V.  Small  Business 
Purposes  of  MD|JFMA 


Firms  with  annual 
revenues  of  $30 
including  gross 
affiliates,  partne  r 
may  qualify  for 
first  PMA,  and 
subsequent  PNt/ . 
supplements, 
notification  s 

Even  if  a  firm 
MDUFMA  as  a 
2003,  it  must 
business  certification 
number  for  FY 


f)rl 


and 
subia 


ob  ai 


Qualification  for 
Fees 


gross  sales  and 
million  or  less, 
>ales  and  revenues  of  all 
s,  and  parent  firms, 
fee  waiver  for  their 
lower  rates  for 
s,  premarket  reports, 
premarket 
issions. 

qualified  under 
4nall  business  in  FY 
n  a  new  small 
and  decision 
and  for  each 
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subsequent  fiscal  year.  This  can  be 
initiated  any  time  after  the  publication 
of  this  notice.  For  FY  2004,  firms  that 
have  not  received  a  FY  2004  small 
business  quahfication  decision  number 
from  FDA  will  not  be  permitted  to 
submit  the  reduced  small  business  fees. 
FDA  urges  firms  to  apply  for  this 
qualification  60  days  before  they  intend 
to  submit  their  application  and  fee. 

To  qualify,  you  are  required  to  submit 
the  following: 

•  Certified  copies  of  your  Federal 
Income  Tax  Return  for  the  most  recent 
taxable  year  (2002  or  later),  including 
certified  copies  of  the  income  tax 
returns  of  your  affiliates,  partners,  and 
parent  firms. 

•  A  certified  list  of  all  parents, 
partners,  and  affiliate  firms  since 
October  1,  2002. 

You  can  find  information  for 
determining  if  an  applicant  qualifies  for 
a  small  business  first-time  PMA  waiver 
and  lower  rates  for  subsequent 
applications  on  the  FDA  Web  site  at 
http://www.fda.gov/oc/mdufma.  At  that 
Web  site,  under  the  heading  "Guidance 
Documents,"  click  on  the  link 
"Qualifying  as  a  Small  Business."  This 
Web  site  provides  detailed  instructions 
and  the  address  for  mailing 
documentation  to  support  qualification 
as  a  small  business  under  MDUFMA. 


VI.  Procedures  for  Paying  Application 
Fees 

Any  application  or  supplement 
subject  to  fees  under  MDUFMA  that  is 
received  on  or  after  October  1,  2003, 
through  September  30,  2004,  is  subject 
to  the  FY  2004  fee  rate.  It  is  the  date  that 
the  application  is  received  in  the 
reviewing  center's  document  room  that 
determines  whether  the  fee  rates  for  FY 
2003  or  FY  2004  apply— not  the  date 
that  FDA  receives  the  payment.  FDA 
must  receive  the  correct  fee  at  the  time 
that  an  application  is  submitted,  or  the 
application  will  not  be  accepted  for" 
filing  or  review. 

FDA  requests  that  you  follow  the 
steps  below  before  submitting  a  medical 
device  application  subject  to  a  fee. 
Please  pay  close  attention  to  these 
procedures  to  ensure  that  FDA  links  the 
fee  with  the  correct  application.  (Note: 
In  no  case  should  the  check  for  the  fee 
be  submitted  to  FDA  with  the 
application.) 
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A.  Step  One — Secure  a  Payment 
Identification  Number  and  Medical 
Device  User  Fee  Cover  Sheet  From  FDA 
Before  Submitting  Either  the 
Application  or  the  Payment.  Note:  FY 
2004  Fee  Rates  Will  be  Available  on  the 
Cover  Sheet  Beginning  on  August  25, 
2003. 

Log  onto  the  MDUFMA  Web  site  at 
http://www.fda.gov/oc/mdufma  and, 
under  the  forms  heading,  click  on  the 
link  "User  Fee  Cover  Sheet."  Complete 
the  Medical  Device  User  Fee  Cover 
Sheet.  Be  sure  you  choose  the  correct 
application  submission  date  range.  (Two 
choices  will  be  offered  from  August  25, 
2003,  until  the  middle  of  October  2003. 
One  choice  is  for  applications  that  will 
be  received  on  or  before  September  30, 
2003,  which  will  be  subject  to  FY  2003 
fee  rates.  A  second  choice  is  for 
applications  that  will  be  received  on  or 
after  October  1,  2003,  which  will  be 
subject  to  FY  2004  fee  rates.)  After 
completing  data  entry,  print  a  copy  of 
the  Medical  Device  User  Fee  Cover 
Sheet  and  note  the  unique  Payment 
Identification  Number  located  in  the 
upper  right-hand  comer  of  the  printed 
cover  sheet. 

B.  Step  Two — Electronically  Transmit  a 
Copy  of  the  Printed  Cover  Sheet  v^rith  the 
Payment  Identification  Number  to 
FDA's  Office  of  Financial  Management 

Once  you  are  satisfied  that  the  data  on 
the  cover  sheet  is  accm-ate, 
electronically  transmit  that  data  to  FDA 
according  to  the  instructions  on  the 
screen.  Since  electronic  transmission  is 
possible  beginning  on  August  25,  2003, 
it  will  no  longer  be  necessary  to  fax  a 
copy  of  the  sheet  to  FDA.  After  August 
25,  2003,  applicants  will  be  required  to 
set  up  a  user  account  and  use  passwords 
to  assure  data  security  in  the  creation 
and  electronic  submission  of  Cover 
Sheets. 

~C.  Step  Three— Mail  Payment  and  a 
Copy  of  the  Completed  Medical  Device 
User  Fee  Cover  Sheet  to  the  Saint  Louis 
Address  Specified  Below 

•  Make  the  payment  in  U.  S.  currency 
by  check,  bank  draft,  or  U.S.  Postal 
money  order  payable  to  the  Food  and 
Drug  Administration.  (The  tax 
identification  number  of  the  Food  and 
Drug  Administration  is  53-0196965, 
should  your  accounting  department 
need  this  information.) 

•  Please  write  your  application's 
unique  Payment  Identification  Number, 
from  the  upper  right-hand  comer  of 
your  completed  Medical  Device  User 
Fee  Cover  Sheet,  on  your  check,  bank 
draft,  or  U.S.  Postal  money  order. 

•  Mail  the  payment  and  a  copy  of  the 
completed  Medical  Device  User  Fee 


Cover  Sheet  to:  Food  and  Dmg 
Administration,  P.O.  Box  956733,  Saint 
Louis,  MO.  63195-6733. 

If  you  prefer  to  send  a  check  by  a 
courier  such  as  FEDEX  or  UPS,  the 
courier  may  deliver  the  checks  to;  US 
Bank,  Attn:  Govemment  Lockbox 
956733,  1005  Convention  Plaza,  St. 
Louis,  Missouri  63101. 

(Note:  This  address  is  for  courier 
delivery  only.  Contact  the  US  Bank  at 
314—418-4821  if  you  have  any  questions 
concerning  courier  delivery.) 

It  is  helpful  if  the  fee  arrives  at  the 
bank  at  least  1  day  before  the 
application  arrives  at  FDA.  FDA  records 
the  official  application  receipt  date  as 
the  later  of  the  following: 

•  The  date  the  application  was 
received  by  FDA. 

•  The  date  US  Bank  notifies  FDA  that 
payment  has  been  received.  US  Bank  is 
required  to  notify  FDA  within  1- 
working  day,  using  the  Payment 
Identification  Number  described 
previously. 

D.  Step  Four— Submit  your  Application 
to  FDA  With  a  Copy  of  the  Completed 
Medical  Device  User  Fee  Cover  Sheet 

Please  submit  yoiu'  application  and  a 
copy  of  the  completed  Medical  Device 
User  Fee  Cover  Sheet  to  one  of  the 
following  addresses: 

•  Medical  device  applications  should 
be  submitted  to:  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health,  Document  Mail 
Center  (HFZ-401).  9200  Corporate 
Blvd..  Rockville,  MD  20850. 

•  Biologic  applications  should  be  sent 
to:  Food  and  Drug  Administration. 
Center  for  Biologies  Evaluation  and 
Research.  Document  Control  Center 
(HFM-99),  suite  200N,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448. 

Dated:  July  29,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  03-19655  Filed  7-31-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Establishment  of  Prescription  Drug 
User  Fee  Rates  for  Fiscal  Year  2004 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  announcing  the 
rates  for  prescription  drug  user  fees  for 
fiscal  year  (FY)  2004.  The  Federal  Food, 


Dmg,  and  Cosmetic  Act  (the  act),  as 
amended  by  the  Prescription  Dmg  User 
Fee  Amendments  of  2002  (PDUFA  III), 
authorizes  FDA  to  collect  user  fees  for 
certain  applications  for  approval  of  drug 
and  biological  products,  on 
establishments  where  the  products  are 
made,  and  on  such  products.  Revenue 
amounts  for  application  fees, 
establishment  fees,  and  product  fees  for 
FY  2004  were  established  by  PDUFA  III. 
Fees  for  applications,  establishments, 
and  products  are  to  be  established  each 
year  by  FDA  so  that  revenues  from  each 
category  will  approximate  the  levels 
established  in  the  statute,  after  those 
amounts  have  been  first  adjusted  for 
inflation  and  workload.  This  notice 
establishes  fee  rates  for  FY  2004  for 
application  fees  ($573,500  for  an 
application  requiring  clinical  data,  and 
$286,750  for  an  application  not 
requiring  clinical  data  or  a  supplement 
requiring  clinical  data),  establishment 
fees  ($226,800),  and  product  fees 
($36,080).  These  fees  are  effective  on 
October  1,  2003,  and  will  remain  in 
effect  tlttough  September  30,  2004.  For 
applications  and  supplements  that  are 
submitted  on  or  after  October  1,  2003, 
the  new  fee  schedule  must  be  used. 
Invoices  for  establishment  and  product 
fees  for  FY  2004  will  be  issued  in 
August  2003,  using  the  new  fee 
schedule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Claunts,  Office  of  Management 
and  Systems  (HFA-20).  Food  and  Dmg 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-4427. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  735  and  736  of  the  act  (21 
U.S.C.  379g  and  h),  establish  three 
different  kinds  of  user  fees.  Fees  are 
assessed  on:  (1)  Certain  types  of 
applications  and  supplements  for 
approval  of  drug  and  biological 
products.  (2)  certain  establishments 
where  such  products  are  made,  and  (3) 
certain  products  (see  21  U.S.C.  379h(a)). 
When  certain  conditions  are  met.  FDA 
may  waive  or  reduce  fees  (see  21  U.S.C. 
379h(d)). 

For  FY  2003  through  FY  2007  revenue 
amounts  for  application  fees, 
establishment  fees,  and  product  fees  are 
established  by  PDUFA  III  (the 
Prescription  Dmg  User  Fee 
Amendments  of  2002,  title  5  of  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of 
2002).  Revenue  amounts  established  for 
years  after  FY  2003  are  subject  to 
adjustment  for  inflation  and  workload. 
Fees  for  applications,  establishments, 
and  products  are  to  be  established  each 
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previous  FY  for  Federal  employees 
stationed  in  the  Washington,  DC, 
metropolitan  area.  PDUFA  III  provides 
for  this  annual  adjustment  to  be 
cumulative  and  compounded  aimually 
after  FY  2003  (see  21  U.S.C.  379h(c)(l)). 

The  inflation  adjustment  for  FY  2004 
is  4.27  percent.  This  is  the  greater  of  the 
CPI  increase  during  the  12-month 
period  ending  June  30  preceding  the  FY 
for  which  fees  are  being  set  (June  30, 
2003— which  was  2.11  percent)  or  the 
increase  in  pay  for  the  previous  FY 
(2003  in  this  case)  for  Federal 
employees  stationed  in  the  Washington, 
DC,  metropolitan  area  (4.27  percent).  No 
compounding  is  applied  to  this  amount 
because  there  was  no  inflation  increase 
applied  in  FY  2003. 

The  inflation-adjusted  revenue 
amount  for  each  category  of  fees  for  FY 
2004  is  the  statutory  fee  amount 
($77,000,000)  increased  by  4.27  percent, 
the  inflation  adjuster  for  FY  2004.  The 
FY  2004  inflation-adjusted  revenue 
amount  is  $80,287,900  for  each  category 
of  fee.  for  a  total  inflation-adjusted  fee 
revenue  amount  of  $240,863,700  in  FY 
2004. 

C.  Workload  Adjustment  to  Inflation 
Adjusted  Fee  Revenue  Amount 

For  each  FY  beginning  in  FY  2004, 
PDUFA  III  provides  that  fee  revenue 
amounts,  after  they  have  been  adjusted 
for  inflation,  shall  be  further  adjusted  to 
reflect  changes  in  workload  for  the 
process  for  the  review  of  human  drug 
applications  (see  21  U.S.C.  379h(c)(2)). 

The  conference  report  accompanying 
the  PDUFA  III,  House  of  Representatives 
report  number  107-481,  provides 


additional  instructions  on  how  the 
workload  adjustment  provision  of 
PDUFA  III  is  to  be  implemented. 
Following  that  guidance,  FDA 
calculated  the  average  number  each  of 
the  four  types  of  applications  specified 
in  the  workload  adjustment  provision 
(human  drug  applications,  commercial 
investigational  new  drug  applications, 
efficacy  supplements,  and 
manufacturing  supplements)  received 
over  the  5-year  period  that  ended  on 
June  30,  2002  (base  years),  and  the 
average  number  of  each  of  these  types 
of  applications  over  the  most  recent  5- 
year  period  that  ended  June  30,  2003. 
The  results  of  these  calculations  are 
presented  in  the  first  2  columns  of  table 
1  of  this  document  Column  3  reflects 
the  percent  change  in  workload  over  the 
two  5-year  periods.  Column  4  shows  the 
weighting  factor  for  each  type  of 
application,  reflecting  how  much  of  the 
total  FDA  drug  review  workload  was 
accounted  for  by  each  type  of 
application  in  the  table  during  the  most 
recent  5  years.  This  weighting  factor 
was  developed  by  applying  data 
generated  in  a  2002  KPMG  study  of 
FDA's  drug  review  workload  to 
submission  data  for  the  most  recent  5- 
year  period.  Column  5  of  table  1  of  this 
document,  is  the  weighted  percent 
change  in  each  category  of  workload, 
and  was  derived  by  multiplying  the 
weighting  factor  in  each  line  in  column 
4  by  the  percent  change  from  the  base 
years  in  column  3.  At  the  bottom  right 
of  the  table  the  sum  of  the  values  in 
column  5  is  a^ded,  reflecting  a  total 
change  in  workload  of  negative  1.4 
percent  for  FY  2004. 


Table  1  .—Workload  Adjuster  Calculation 


Summary  of  Workload  Adjustment  Calculations 


Application  Type 


Column  1 
5-year  Avg. 
Base  Years 


New  Daig  AppllcAtions/Biological  License  Applica- 
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2004  ($80,287,900)  becomes  the  revenue 
target  for  fees  in  FY  2004,  for  a  total 
inflation-adjusted  fee  revenue  target  in 
FY  2004  of  $240,863,700  for  fees  from 
all  three  categories. 


in.  Application  Fee  Calculations 

PDUFA  III  provides  that  the  rates  for 
application,  product,  and  establishment 
fees  be  established  60  days  before  the 
beginning  of  each  FY  (see  21  U.S.C. 
379h(c)(4)).  The  fees  are  to  be 
established  so  that  they  will  generate 
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the  fee  revenue  amounts  specified  in  the 
statute,  as  adjusted  for  inflation  and 
workload. 

A.  Application  Fee  Revenues  and 
Application  Fees 

The  application  fee  revenue  amount 
that  PDUFA  HI  established  for  FY  2004 
is  $80,287,900,  as  calculated  in  the 
previous  section.  Application  fees  will 
be  set  to  generate  this  amount. 

B.  Estimate  of  Number  of  Fee-Paying 
Applications  and  Establishment  of 
Application  Fees 

For  FY  2003  through  FY.  2007,  FDA 
will  estimate  the  total  number  of  fee- 
paying  full  application  equivalents 
(FAEs)  it  expects  to  receive  the  next  FY 
by  averaging  the  number  of  fee-paying 


FAEs  received  in  the  five  most  recent 
fiscal  years.  This  use  of  the  rolling 
average  of  the  five  most  recent  fiscal 
years  is  the  same  method  that  was 
applied  in  making  the  workload 
adjustment. 

In  estimating  the  number  of  fee- 
paying  FAEs  that  FDA  will  receive  in 
FY  2004,  the  5-year  rolling  average  for 
the  most  recent  5  years  will  be  based  on 
actual  counts  of  fee-paying  FAEs 
received  for  fiscal  years  1999  through 
2003.  For  FY  2003,  FDA  is  estimating 
the  number  of  fee-paying  FAEs  for  the 
full  year  based  on  the  actual  count  for 
the  first  9  months  and  estimating  the 
nmnber  for  the  final  3  months. 

Table  2  of  this  document  shows,  in 
column  1 ,  the  total  number  of  each  type 
of  FAE  received  in  the  first  9  months  of 


FY  2003,  whether  fees  were  paid  or  not. 
Column  2  shows  the'  number  of  FAEs  for 
which  fees  were  waived  or  exempted 
during  this  period,  and  column  3  shows 
the  niunber  of  fee-paying  FAEs  received 
through  Jime  30,  2003.  Colunm  4 
estimates  the  12-month  total  fee-paying 
FAEs  for  FY  2003  based  on  the 
applications  received  through  June  30, 
2003.  All  of  the  counts  are  in  FAEs.  A 
full  application  requiring  clinical  data 
counts  as  one  FAE.  An  application  not 
requiring  clinical  data  counts  one-half 
an  FAE,  as  does  a  supplement  requiring 
clinical  data.  An  application  that  is 
withdrawn  or  refused  for  filing  counts 
as  one-fourth  of  an  FAE  if  it  initially 
pjiid  a  full  application  fee,  or  one-eighth 
of  an  FAE  if  it  initially  paid  one-half  of 
the  full  application  fee  amount. 


Table  2.— FY  2003  FAEs  RECEIVED  THROUGH  June  30,  2003  AND  PROJECTED  Through  September  30,  2003 


Application  or  Action 

Column  1 
Total  FAEs  Re- 
ceived Through 
June  30,  2003 

Column  2 
Fee  Exempt  or 
Waived  FAEs 
Through  June 

30,  2003 

Column  3 
Total  Fee  Pay- 
ing FAEs 
Through  June 
30,2003 

Column  4 
12-Month  Pro- 
jection for  Fee 
Paying  FAEs 

Applications  Requiring  Clinical  Data 

65.0 

17.0 

48.0 

64.0 

Applications  Not  Requiring  Clinical  Data 

6.5 

0.5 

6.0 

8.0 

Supplements  Requiring  Clinical  Data 

40.0 

6.0 

34.0 

45.3 

Withdrawn  or  Refused  to  File 

0.0 

0.0        f 

0.0 

0.0 

Total 

111.5 

23.5 

86.0 

117.3 

In  the  first  9  months  of  FY  2003  FDA 
received  111.5  FAEs,  of  which  88  were 
fee-paying.  Based  on  data  from  the  last 
7  FYs,  on  average,  25  percent  of  the 
applications  submitted  each  year  come 
in  the  final  3  months.  Dividing  88  by  3 
and  multiplying  by  4,  extrapolates  the 
amount  to  the  full  12  months  of  the  FY 
and  projects  the  number  of  fee-paying 
FAEs  in  FY  2003  at  117.3. 

All  pediatric  supplements,  which  had 
been  exempt  from  fees  prior  to  January 
4,  2002,  were  required  to  pay  fees 
effective  January  4,  2002.  This  is  the 
result  of  section  5  of  the  Best 


Year 


Fee-Paying  FAEs 


Exempt  Pediatric  Supplement  FAEs 


Total 


Pharmaceuticals  for  Children  Act  that 
repealed  the- fee  exemption  for  pediatric 
supplements  effective  January  4,  2002. 
Thus,  in  estimating  FY  2004  fee-paying 
receipts,  we  must  add  all  the  pediatric 
supplements  that  were  previously 
exempt  from  fees  prior  to  January  4, 
2002.  The  exempted  number  of  FAEs  for 
pediatric  supplements  for  FY  1999,  FY 
2000,  FY  2001,  and  FY  2002 
respectively  were  5.3,  12.5,  19,  and  4.5. 
Since  fees  on  these  supplements  will  be 
paid  for  pediatric  applications 
submitted  in  FY  2004,  the  number  of 
pediatric  supplement  FAEs  exempted 

Table  3.— FAEs  5-Year  Average 


1999 


118.7 


5.3 


158.3 


2000 
153.0 


12.5 


165.9 


from  fees  each  year  from  FY  1999 
through  FY  2002  (the  years  in  the  table 
when  fees  were  exempted)  are  added  to 
the  total  of  fee-paying  FAEs  received 
each  year. 

As  table  3  shows,  the  average  number 
of  fee-paying  FAEs  received  annually  in 
the  most  recent  5-year  period,  assuming 
all  pediatric  supplements  had  paid  fees, 
and  including  our  estimate  for  FY  2003, 
is  140.0  FAEs.  FDA  will  set  fees  for  FY 
2004  based  on  this  estimate  as  the 
number  of  full  application  equivalents 
that  will  pay  fees. 


2001 


107.6 


19.0 


126.6 


2002 


127.6 


4.5 


132.1 


2003 


117.3 


0.0 


117.3 


5-year 
Avg. 


131.8 


8.2 


140.0 


The  FY  2004  application  fee  is 
estimated  by  dividing  the  estimated 
niunber  of  full  applications  that  will  pay 


fees,  140,  into  the  fee  revenue  amount 
to  be  derived  from  application  fees  in 
FY  2004,  $80,287,900.  The  result. 


rounded  to  the  nearest  one  hundred 
dollars,  is  a  fee  of  $573,500  per  full 
application  requiring  clinical  data,  and 
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$286,750  per  application  not  requiring 
clinical  data  c  r  per  supplement 
requiring  din:  cal  data. 

rV.  Adjustmeit  for  Excess  Collections  in 
Previous  Yeai  s 

Under  the  provisions  of  PDUFA,  as 
amended,  if  the  agency  collects  more 
fees  than  were  provided  for  in 
appropriation!  in  any  year  after  1997, 
FDA  is  require  d  to  reduce  its 
anticipated  fet  collections  in  a 
subsequent  yei  ir  by  that  amount  (see  21 
U.S.C.  379h(g)  4)}. 

In  FY  1998,  Congress  appropriated  a 
total  of  $117,1  !2,000  to  FDA  in  PDUFA 
fee  revenue.  Ti  i  date,  collections  for  FY 
1998  total  $11:, 737,470— a  total  of 
$615,470  in  ex:ess  of  the  appropriation 
limit.  This  is  tl  le  only  fiscal  year  since 
1997  in  which  FDA  has  collected  more 
in  PDUFA  fees  than  Congress 
appropriated 

FDA  also  hai  some  requests  for 
waivers  or  redi  ictions  of  FY  1998  fees 
that  have  been  decided  but  that  are 
pending  appea  s.  For  this  reason,  FDA 
is  not  reducing  its  FY  2004  fees  to  offset 
excess  collectit  ns  at  this  time.  An  offset 
will  be  conside  red  in  a  future  year,  if 


FDA  still  has  collections  in  excess  of 
appropriations  for  FY  1998  after  the 
pending  appeals  for  FY  1998  waivers 
and  reductions  have  been  resolved. 

V.  Fee  Calculations  for  Establishment 
and  Product  Fees 


APPLICATIONS 
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Vn.  Implementation  of  Adjusted  Fee 
Schedule 
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A.  Establishment  Fees 

At  the  beginning  of  FY  2003.  the 
establishment  fee  was  based  on  an 
estimate  that  354  establi^ments  would 
be  subject  to  and  would  pay  fees.  By  the 
end  of  FY  2003,  FDA  estimates  that  379 
establishments  will  have  been  billed  for 
establishment  fees,  before  all  decisions 
on  requests  for  waivers  or  reductions  are 
made.  FDA  again  estimates  that  a  total 
of  25  establishment  fee  waivers  or 
reductions  will  be  made  for  FY  2003,  for 
a  net  of  354  fee-paying  establishments. 
FDA  will  use  this  number,  354.  for  its 
FY  2004  estimate  of  establishments 
paying  fees,  after  taking  waivers  and 
reductions  into  account.  The  fee  per 
establishment  is  determined  by  dividing 
the  adjusted  total  fee  revenue  to  be 
derived  from  establishments 
($80,287,900)  by  the  estimated  354 
establishments,  for  an  establishment  fee 

Table  4. 


rate  for  FY  2004  of  $226,800  (rounded 
to  the  nearest  one  himdred  dollars). 

B.  Product  Fees 

At  the  beginning  of  FY  2003,  the 
product  fee  was  based  on  an  estimate 
that  2,293  products  would  be  subject  to 
and  pay  product  fees.  By  the  end  of  FY 
2003,  FDA  estimates  that  2,260  products 
will  have  been  billed  for  product  fees, 
before  all  decisions  on  requests  for 
waivers  or  reductions  are  made. 
Assuming  that  there  will  be  about  35 
waivers  and  reductions  made,  FDA 
estimates  that  2,225  products  will 
qualify  for  product  fees  in  FY  2003,  after 
allowing  for  waivers  and  reductions, 
and  will  use  this  number  for  its  FY  2004 
estimate.  Accordingly,  the  FY  2004 
product  fee  rate  is  determined  by 
dividing  the  adjusted  total  fee  revenue 
to  be  derived  from  product  fees 
($80,287,900)  by  the  estimated  2,225 
products  for  a  FY  2004  product  fee  of 
$36,080  (rounded  to  the  nearest  ten 
dollars). 

VI.  Fee  Schedule  for  FY  2004 

The  fee  rates  for  FY  2004  are  set  out 
in  table  4  of  this  document: 


FEE  CATEGORY 


FEE  RATES  FOR  FY  2004 


$573,500 
$286,750 
$286,750 
$226,800 


$36,080 


ees 


application  fee 
new  fee  schedule 
any  application  or 

to  fees  under 
bmitted  after 
2003.  Payment  must  be 
cu^ency  by  check,  bank 
money  order 
of  the  Food  and 
Please  include  the 
ation  (ID)  number  on 
check  can  be  mailed 
Administration,  P.O. 
Pittsburgh,  PA  15251-6909 


postal 
o  der  I 


Your 
Drug 


sfent  by  a  courier  that 
address,  the  courier  can 

to:  Food  and  Drug 
360909),  Mellon  Client 
im.  670,  500  Ross  St., 
15262-0001.  (Note:  This 


Mellon  Bank  address  is  for  courier 
delivery  only.) 

Please  make  sure  that  the  FDA  post 
office  box  number  (P.O.  Box  360909)  is 
on  the  enclosed  check.  The  tax  ID 
number  of  the  FDA  is  530  19  6965. 

B.  Establishment  and  Product  Fees 

By  August  31,  2003,  FDA  will  issue 
invoices  for  establishment  and  product 
fees  for  FY  2004  under  the  new  Fee 
Schedule.  Payment  will  be  due  on 
October  1,  2003.  FDA  will  issue 
invoices  in  October  2004  for  any 
products  and  establishments  subject  to 
fees  for  FY  2004  that  qualify  for  fftes 
after  the  August  2003  billing. 

Dated:  July  29,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  03-19654  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0325] 

Guidance  for  industry  on  180-Day 
Exclusivity  When  Multiple  Abbreviated 
New  Drug  Applications  Are  Submitted 
on  the  Same  Day;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availabilify  of  a  guidance  for  industry 
entitled  "180-Day  Exclusivity  When 
Multiple  ANDAs  Are  Submitted  on  the 
Same  Day."  This  guidance  explains  how 
FDA  intends  to  determine  eligibility  for 
180-day  exclusivity  when  multiple 
substantially  complete  abbreviated  new 
drug  applications  (ANDAs)  that  contain 
a  paragraph  IV  certification  to  the  same 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1,  2003 /Notices 


45253 


patent(s)  are  submitted  on  the  same  day 
or  when  paragraph  FV  certifications  are 
submitted  in  an  amendment  or 
supplement  on  the  same  day. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research  (CDER),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Dirug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Parise,  Center  for  Drug 
Evaluation  and  Research  (CDER)  (HFD- 
600),  Food  and  Drug  Administration," 
7500  Standish  PI,  Rockville,  MD  20855, 
301-827-5845. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  entitled  "180- 
Day  Exclusivity  When  Multiple  ANDAs 
Are  Submitted  on  the  Same  Day."  This 
guidance  document  provides 
information  to  sponsors  and/or 
applicants  regarding  how  the  agency 
intends  to  determine  eligibility  for  180- 
day  exclusivity  under  section 
505(j)(5)(B)(iv)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  355(j)(5)(B)(iv))  when  multiple 
ANDA  applicants  submit  a  paragraph  IV 
certification  to  a  listed  patent  on  the 
same  day  and  no  paragraph  IV 
certification  to  the  patent  has  been 
submitted  on  any  previous  day. 

A.  Statute  and  Regulations 

A  new  drug  application  (NDA) 
applicant  must  include  in  its  NDA 
information  about  any  patents  that 
claim  the  drug  product  that  is  the 
subject  of  the  NDA  or  the  use  of  such 
drug  product  (section  505(b)(1)  and 
(c)(2)  of  the  act).  FDA  publishes  this 
patent  information  upon  approval  of  the 
NDA  or  a  supplemental  NDA  in 
'Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book." 


An  ANDA  applicant  must  include  in 
its  ANDA  a  patent  certification  as 
described  in  section  505r))(2)(A)(vii)  of 
the  act.  The  certification  must  make  one 
of  the  following  statements:  (1)  Such 
patent  information  has  not  been  filed; 
(2)  such  patent  has  expired;  (3)  the  date 
on  which  such  patent  expires;  or  (4) 
such  patent  is  invalid  or  will  not  be 
infringed  by  the  manufacture,  use,  or 
sale  of  the  drug  product  for  which  the 
ANDA  is  submitted.  This  last 
certification  is  known  as  a  paragraph  W 
certification.  The  ANDA  applicant  must 
provide  appropriate  notice  of  a 
paragraph  FV  certification  to  each  owner 
of  the  patent  that  is  the  subject  of  the 
certification  and  to  the  holder  of  the 
approved  NDA  to  which  the  ANDA 
refers  (section  505(j)(2)(B)(i)  of  the  act 
(part  314  (21  CFR  part  314))). 

The  act  provides  an  incentive  for 
generic  drug  manufacturers  to  file 
paragraph  IV  certifications  and 
challenge  listed  patents  as  invalid  or  not 
infringed,  thereby  permitting  generic 
drugs  to  reach  the  market  more  quickly. 
Section  505(j)(5)(B)(iv)  of  the  act 
provides  for  a  180-day  period  of 
marketing  protection  for  certain  ANDA 
products  as  follows: 

If  the  [ANDA]  contains  a  [paragraph  IV 
certification]  and  is  for  a  drug  for  which  a 
previous  application  has  been  submitted 
under  this  subsection  continuing  [sic]  such  a 
certification,  the  application  shall  be  made 
effective  not  earlier  than  one  hundred  and 
eighty  days  after-    ' 

(I)  the  date  the  Secretary  receives  notice 
from  the  applicant  under  the  previous 
[ANDAj  of  the  first  commercial 
marketing  of  the  drug  under  the  previous 
[ANDA],  or 

(II)  the  date  of  a  decision  of  a  court  in  [a 
patent  infringement  action]  holding  the 
patent  which  is  the  subject  of  the 
certification  to  be  invalid  or  not 
infringed,  whichever  is  earlier  (emphasis 
added). 

The  statute  does  not  further  define  the 
phrase  "for  which  a  previous 
application  has  been  submitted."  In  its 
regulation  at  §  314.107(c),  FDA  uses 
both  the  terms  "previously  submitted" 
and  "first"  in  implementing  this 
provision  of  the  statute.  It  adopts  the 
phrase  "for  which  one  or  more 
substantially  complete  abbreviated  new 
drug  applications  were  previously 
submitted"  to  restate  the  conditions 
under  which  exclusivity  will  apply.  The 
regulation  at  §  314.107('c)(l)(i)  states  that 
exclusivity  may  begin  to  run  from  "[tjhe 
date  the  applicant  submitting  the  first 
application  first  commences  commercial 
marketing  of  its  drug  product."  The 
phrase  "applicant  submitting  the  first 
application"  is  defined  in  the  regulation 
as  "the  applicant  that  submits  an 
application  that  is  both  substantially 


complete  and  contains  a  certification 
that  the  patent  was  invalid, 
unenforceable,  or  not  infringed  prior  to 
the  submission  of  any  other  application 
for  the  same  listed  drug  that  is  bpth 
substantially  complete  and  contains  the 
same  certification."  (§  314.107(c)(2)) 
Thus,  the  agency  has  adopted  the  terms 
"previous,"  "first,"  and  "prior"  to 
identify  the  ANDA  eligible  for 
exclusivity.  However,  the  agency  has 
not  elaborated  on  how  these  terms 
should  be  applied  when  more  than  one 
applicant  submits  a  paragraph  IV 
certification  to  the  same  patent  on  the 
same  day- 

B.  1 80-Day  Exclusivity  and  Different 
Day  Patent  Certifications 

The  statute  and  the  regulations  at 
§  314.107(c)  are  straightforward  to  apply 
when  ANDAs,  amendments,  or 
supplements  are  submitted  to  FDA  on 
different  days.  An  ANDA  submitted  on 
the  day  before  another  application  is 
submitted,  when  no  application  has 
been  submitted  on  an  earlier  day,  is 
clearly  the  "previous,"  the  "prior"  and 
the  "first"  application.  To  date,  FDA's 
exclusivity  decisions  have  involved 
applications  or  amendments  submitted 
on  different  days,  and  thus  have  not 
required  additional  interpretation  of  the 
statute  or  regulations  on  this  point. 

Recently,  FDA  has  had  to  consider 
how  to  apply  the  180-day  exclusivity 
provision  when  multiple  challenges  to 
the  same  patent  are  submitted  on  the 
same  "first"  day.  After  the  decisions  in 
Mova  Pharmaceuticals,  Inc.  v.  Shalala, 
140  F.3d  1060  (D.C.Cir.  1998) 
andGranutec,  Inc.  v.  Shalala,  46 
U.S.P.Q.2d  1398  (4th  Cir.  1998),  the  first 
applicant  who  submits  a  substantially 
complete  ANDA  containing  a  paragraph 
IV  certification  to  a  listed  patent  is 
eligible  for  180-day  generic  drug 
exclusivity.'  As  noted  in  a  1999  citizen 
petition  response,^  many  of  the  current 
regulations  were  adopted  prior  to  the 
Mova  decision,  when  the  agency 
interpreted  the  statute  to  require  that  an 
ANDA  applicant  had  to  be  sued  and  win 
its  patent  litigation  to  qualify  for  180- 
day  exclusivity.  FDA's  pre-Mova 
interpretation  limited  the  number  of 
times  180-day  exclusivity  was  awarded 
because  an  ANDA  applicant  had  to  be 
first  to  challenge  a  patent  and  then  win 
the  patent  litigation  to  be  eligible  for 
180-day  exclusivity.  The  chance  of 


'  The  regulatory'  historv-  of  this  issue  has  been 
previouslv  descritjed  in  the  )une  1998  CDER 
guidance  for  industry'  entitled  "ISO-Day  Generic 
Drug  Exclusivity  Under  the  Hatch-Waxman 
.Amendment  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act." 

2  Sec  response  to  99P-1271/PSA1  and  PSA2 
issued  August  2. 1999. 
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having  multij  le  ANDA  applicants 
qualify  for  18  )-day  exclusivity  was 
extremely  Iom  .  as  evidenced  by  the 
number  of  tin  es  that  180-day 
exclusivity  wiis  granted.^  By  contrast, 
after  the  Move  decision,  it  is  now 
relatively  eas}  to  qualify  for  180-day 
exclusivity.  A  >  a  result,  FDA  has  had  to 
address  a  nun  ber  of  new  issues, 
including  elig  bility  for  exclusivity 
when  multipli  i  paragraph  IV 
certifications  i  xe  submitted  on  the  same 
day. 

Congress  di(  I  not  address  the 
possibility  tha:  multiple  applicants 
would  submit  patent  challenges  to  FDA 
on  the  same  dry  in  the  180-day 
exclusivity  prt  visions  of  the  act. 
Similarly,  FD/  regulations  now  in  effect 
do  not  address  this  specific  situation. 
However,  in  aii  August  1999  proposed 
rule  addressin  ;  180-day  exclusivity 
issues,  FDA  pi  jposed  an  approach 
whereby  all  ap  jlicants  submitting  a 
paragraph  IV  c  irtification  to  a  patent  on 
the  first  day  su  ch  a  certification  is 
submitted  are  'first  applicants"  for  180- 
day  exclusivity  purposes  (64  FR  42873, 
August  6,  1999).  FDA  received 
comments  botl  for  and  against  this 
approach  (see  1  )ocket  No.  85N-0214). 
The  August  19'  19  proposed  rule  was 
withdrawn  in  f  lovember  2002  for 
reasons  unrelal  ed  to  the  merits  of  the 
multiple  first  a  )plicant  approach  (67  FR 
66593,  Noveml  er  1.  2002).  When  the 
proposed  rule  i  i?as  withdrawn,  the 
agency  noted  it  would  continue  to 
regulate  directl  f  ft-om  the  statute  and 
any  applicable  egulations,  and  make 
decisions  on  an  issue-by-issue  basis. 
The  agency  cor  tinues  to  believe  that  the 
approach  to  mt  Itiple  first  day  patent 
challenges  desc  ribed  in  the  proposed 
rule  is  a  reasom  ible  and  appropriate 
interpretation  g  f  the  statute.  Two  citizen 
petitions  have  s  aecifically  asked  the 
agency  to  foUov  r  the  approach  described 
in  the  proposed  rule  when  addressing 
180-day  exclusi  i^ity  in  cases  where  there 
are  multiple  A^  DAs  containing 
challenges  to  th  3  same  patent(s) 
submitted  on  th  9  same  day  (see  Docket 
Nos.  OOP-1445  ind  03P-021 7). 

Same  day  pat-  mt  challenges  generally 
occur  when  the  expiration  of  4  years  of 
a  5-year  exclusi  rity  period  under 
section  505(j)(5)[D)(ii)  of  the  act  permits 
submission  of  AND  As  containing  a 
paragraph  IV  ce  tification  as  of  a 
specific  date,  an  d  multiple  applicants 
vie  to  be  first  to  make  such  a 

tiple  submissions  on 


submission.  Mu 


the  same  day  m<  y  also  occur  when  a 


'  In  the  years  from 
ANDA  applicants 
Since  the  ^4ova  deci 
ANDAs  have  receive  1 


qu  il 


984  to  1998.  only  three 
ified  for  180-day  exclusivity- 
ion  in  1999.  more  than  60 
180  days  of  exclusivity. 


new  patent  is  issued  by  the  Patent  and 
Trademark  Office  and  submitted  to  FDA 
by  the  NDA  sponsor  after  ANDAs  have 
been  submitted.  Because  new  patents 
must  be  submitted  to  FDA  within  30 
days  of  issuance,  ANDA  applicants 
position  themselves  to  be  the  first  to 
submit  a  paragraph  IV  certification  as 
soon  as  the  patent  is  submitted  to  FDA, 
often  exactly  30  days  after  patent 
issuance. 

Implementation  of  a  rule  that 
determined  eligibility  for  180-day 
exclusivity  by  the  minute  or  second  of 
submission  would  be  problematic  for 
several  reasons.  First,  applications 
arrive  at  CDER  by  different  means  and 
at  different  locations.  They  are  delivered 
by  U.S.  mail,  delivery  service,  courier, 
and  in  person  by  the  applicant  or  its 
agent. ■»  They  may  be  delivered  to 
mailrooms  at  FDA's  Parklawn  Bldg.  or 
at  its  Metro  Park  North  Bldg.,  which 
have  different  zip  codes  and  are  miles 
apart  (§314.440).  Second,  when 
multiple  ANDAs  are  delivered  to  the 
mailrooms  on  the  same  day,  there  is  no 
effective  way  to  determine  in  what  order 
the  documents  were  submitted.  Also, 
when  more  than  one  application  is 
present  in  a  given  delivery,  the  order  in 
which  the  applications  are  date-stamped 
by  the  document  room  is  random  and 
reflects  only  the  applicafion's  arbitrary 
place  in  the  pile  of  mail.  Moreover,  a 
submission  delivered  to  the  agency 
early  in  the  day  may,  in  fact,  be  date- 
stamped  after  a  submission  delivered 
later  in  the  day  because  the  former 
submission  was  underneath  the  latter  in 
the  mail  pile.  Third,  some  ANDA 
applicants  have  assumed  that  hand 
delivery  would  be  the  best  way  to 
secure  the  "first"  appUcation  slot. 
Applicants  have  arrived  outside  of  an 
FDA-occupied  building  on  or  before  the 
date  on  which  ANDAs  may  be 
submitted.  Recently,  there  have  been  a 
number  of  cases  in  which  multiple 
ANDA  applicants  or  their 
representatives  have  camped  out 
adjacent  to  an  FDA-occupied  building 
for  periods  ranging  from  1  day  to  more 
than  3  weeks  to  await  the  first  date  on 
which  applications  could  be  submitted 
to  the  agency.  FDA  does  not  have  a 
system  for  determining  which  of  those 
multiple  applicants  who  are  present 
either  before  the  date  of  submission,  or 
at  12:01  a.m.  on  the  date  of  submission, 
or  when  FDA  opens  its  doors  to  receive 
submissions,  should  be  considered 
"first."  The  order  of  applicants  in  a  line 
that  has  formed  before  applications  may 
be  submitted  is  as  random  as  the 


^  FDA  does  not  consider  submission  bv  facsimile 
or  e-mail  official  for  purposes  of  determining  the 
date  of  submission. 


location  of  an  application  in  a  pile  of 
mail  in  the  mailroom. 

Where  multiple  applicants  are    ' 
simultaneously  present  to  submit  patent 
certifications  on  the  first  day  that  such 
submissions  are  made,  rewarding  only 
the  first  applicant  in  line  doe^  not 
further  any  of  the  goals  of  the  Hatch- 
Waxman  amendments.  Even  if  it  were 
reasonable  to  argue  that  someone  who  is 
willing  to  stand  in  line  for  days  or 
months  should  benefit  by  being 
considered  the  first  to  submit  a  patent 
challenge,  security  and  other  concerns 
have  foreclosed  that  option. 

The  agency  can  no  longer  permit 
applicants  to  line  up  outside  FDA- 
occupied  buildings  in  advance  of  the 
date  ANDA  submissions  are  permitted. 
For  example,  when  an  applicant  arrived 
outside  of  the  FDA-occupied  building  in 
mid-May  2003  to  establish  first  place  for 
a  number  of  ANDA  submissions,  one  of 
which  could  not  be  submitted  until 
mid-December  2003,  the  owner  of  the 
government-leased  building  informed 
FDA  in  a  June  4,  2003,  letter  that  the  24- 
hour  presence  of  the  pharmaceutical 
company  representatives  violated  the 
policy  described  in  the  rules  and 
regulations  governing  the  use  of  the 
property.  In  addition,  the  owner  noted 
its  serious  liability  concerns  regarding 
safety  and  security.  Because  of  the 
owner's  concerns,  FDA  directed  the 
waiting  ANDA  applicant  representative 
to  leave  the  premises. 

Furthermore,  measuring  submissions 
by  the  minute  or  second  would  be 
inconsistent  with  CDER's  general 
administrative  practices.  CDER 
conducts  its  business  by  calendar  day, 
not  by  the  hour,  minute,  or  second.  For 
example.  NDA  review  times  under  the 
Prescription  Drug  User  Fee  Act  are 
based  upon  the  date  an  application  was 
submitted,  and  approvals  are  effective 
as  of  the  date  of  the  issuance  of  the 
approval  letter  (§  314.105).  In  addition, 
180-day  exclusivity  runs  for  180 
calendar  days  from  the  date  of  a 
commercial  marketing  or  court  decision 
triggering  event,  without  regard  to  the 
precise  time  of  day  the  exclusivity  was 
triggered  (§  314.107(c)(1)).  CDER 
considers  most  documents,  including 
NDAs,  ANDAs,  and  application 
amendments  and  supplements,  to  have 
been  submitted  to  FDA  as  of  the  date- 
stamped  on  the  document  by  the 
appropriate  CDER  document  room. 

In  considering  how  to  apply  the  180- 
day  exclusivity  provisions  to  multiple 
patent  challenges,  FDA  reviewed  a 
number  of  possible  approaches.  First, 
the  agency  examined  whether  there  was 
a  safe  and  practical  way  to  determine 
whose  patent  challenge  is  actually 
submitted  to  the  agency  first.  The  only 
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way  to  ensure  the  order  of  submission 
would  be  to  require  all  submissions  to 
be  made  in  person,  with  the 
establishment  of  some  kind  of 
monitored  line.  The  owner  of  the  FDA- 
occupied  building  has  given  the  agency 
the  option  of  permitting  applicants  to 
line  up  outside  the  building  at  12:01 
a.m.  on  the  morning  submissions  may 
be  accepted.  However,  such  lines  would 
raise  issues  of  security  and  fairness  for 
applicants  and  could  lead  to  evidentiary 
disputes  over  which  applicant,  if  any, 
was  in  line  first.  FDA  is  already  aware 
of  at  least  one  instance  in  which  an 
applicant  videotaped  its  arrival  on 
government  property  in  an  attempt  to 
document  that  it  was  first  to  submit  a 
patent  challenge.  Thus,  this  approach 
could  lead  to  administrative 
proceedings  and  litigation  over  tie- 
breaking  virtually  simultaneous 
submissions.  In  addition,  such  an 
approach  would  disadvantage 
applicants  who  do  not  make 
submissions  in  person,  because  mail 
deliveries  are  likely  to  be  made  to  FDA 
after  the  door  opens  for  in  person 
submissions. 

The  agency  also  considered  requiring 
submission  by  mail  and  then  date-  and 
time-stamping  submissions  based  on  the 
order  they  were  processed  by  the 
mailroom  and  document  room.  This 
approach  would  require  FDA  to 
determine,  from  among  the  various 
submissions  made  in  the  same  delivery, 
which  submission  was  first,  itself  an 
arbitrary  process.  Is  the  first  submission 
the  first  ANDA  to  be  removed  fi-om  the 
mail  bag,  or  the  document  on  top  of  the 
pile  after  the  mciil  is  removed  from  the 
delivery  container? 

The  agency  even  considered  adopting 
a  lottery  approach,  in  which  one  ANDA 
would  be  chosen  at  random  from  among 
all  the  eligible  ANDAs  submitted  on  the 
same  first  day.  This  approach,  although 
appealing  in  its  simplicity  and  no  less 
random  Aan  mail  delivery  or  an 
applicant's  place  in  line,  has  no  support 
in  the  statute. 

Finally,  FDA  considered  permitting 
submission  by  facsimile.  However,  this 
approach  raises  many  practical  concerns 
involving  after-hours  submissions, 
jammed  fax  machines,  and  disputes 
over  submission  order.  In  sum,  all  of 
these  approaches  were  rejected  because 
they  raise  safety  concerns,  are 
administratively  unworkable,  or  would 
arbitrarily  and  unfairly  distinguish 
between  similarly  situated  applicants. 
In  addition,  none  of  them  addresses  the 
fundamentally  arbitrary  nature  of 
declaring  any  one  patent  challenge 
made  on  a  certain  day  to  be  previous  to 
all  other  challenges  made  on  that  day. 


C.  180-Day  Exclusivity  and  Multiple 
Same  Day  Patent  Challenges 

FDA  intends  to  interpret  the  phrase 
"for  which  a  previous  application  has 
been  submitted"  in  section 
505(j){4)(B)(iv)  of  the  act  to  mean  an 
ANDA  that  has  been  submitted  on  a 
previous  day.  Thus,  when  multiple 
ANDAs  containing  paragraph  IV 
challenges  to  patents  are  submitted  to 
FDA  on  the  same  day — and  no 
paragraph  FV  certification  to  that  patent 
has  been  submitted  on  a  previous  day — 
FDA  intends  to  consider  none  of  the 
patent  challenges  to  be  previous  to  other 
challenges  to  the  same  patent  submitted 
on  the  same  day  and  all  of  those 
challenges  as  previous  to  paragraph  IV 
certifications  to  the  same  patent 
submitted  on  a  subsequent  day.  This  is 
the  general  interpretation  described  in 
the  1999  proposed  rule. 

Under  this  approach,  all  of  the 
applicants  submitting  substantially 
complete  ANDAs,  amendments,  or 
supplements  containing  a  paragraph  IV 
certification  for  a  listed  patent  on  the 
same  first  day  would  be  eligible  for  180- 
day  exclusivity.  That  exclusivity  would 
begin  to  nm  for  ail  of  the  applicants 
eligible  for  180-day  exclusivity  from  the 
earlier  of  the  initial  commercial 
marketing  of  the  drug  by  any  of  the  first 
applicants  or  by  a  court  decision  finding 
the  specific  patent  as  to  which  the 
applicants  were  first  to  file  paragraph  IV 
certifications  invalid,  unenforceable,  or 
not  infringed.  Diuing  the  exclusivity 
period,  FDA  may  approve  any  other  first 
applicant's  ANDA,  but  no  other  ANDAs. 
Any  first  applicant's  ANDA  approved 
after  the  exclusivity  has  been  triggered 
will  share  in  the  remaining  period  of 
exclusivity.  Once  the  180-day 
exclusivity  period  has  run,  FT)A  may 
approve  all  subsequent  ANDAs. 

"The  agency  believes  that  this 
exclusivity  approach  is  consistent  with 
the  statutory  language  in  that,  under  at 
least  one  reasonable  reading  of  section 
505(j)(5)(B)(iv)  of  the  act,  none  of  the 
applications  submitted  on  the  same  day 
is  "previous"  to  any  other  application 
submitted  on  the  same  day,  and  all 
appUcations  submitted  on  the  same  day 
are  previous  to  any  application 
submitted  on  any  day  thereafter. 

This  interpretation  is  also  consistent 
with  the  intent  of  both  the  180-day 
exclusivity  provision,  in  particular,  and 
the  Hatch-Waxman  Amendments,  in 
general.  Instead  of  giving  exclusivity  to 
a  single  applicant  who  may  be  first  only 
by  dint  of  jockeying  for  a  better  place  in 
line,  or  by  the  happenstance  of  location 
within  a  pile  of  mail,  this  approach 
recognizes  that  all  of  the  applicants  who 
challenged  a  patent  on  the  first  day  such 


a  challenge  is  submitted  challenged  the 
patent  at  essentially  the  same  time,  and 
rewards  them  accordingly. 

The  approach  maintains  the  incentiye 
to  be  first  to  submit  a  patent  challenge 
but,  in  the  case  where  there  are  multiple 
applicants  submitting  patent  challenges 
on  the  same  first  day,  it  will  provide  an 
equal  chance  at  the  benefits  of 
exclusivity  to  all  of  those  applicants. 
The  approach  will  also  provide  the 
opportimity  to  be  the  sole  beneficiary  of 
exclusivity  if  an  applicant  obtains 
approval  of  its  ANDA  and  begins  to 
market  at  least  180  days  before  any  of 
the  other  first  applicants  begins  to 
market. 

Finally,  this  approach  vdll  permit 
applicants  to  submit  ANDAs  by  U.S. 
mail,  courier,  delivery  service,  or  in 
person  on  a  more  reasonable  timetable; 
preserve  the  safety  and  security  of  the 
applicants  and  FDA  property  and  staff; 
and  prevent  time-consuming  disputes 
over  "who's  first,"  which  rely  on  video 
and  other  evidence. 

This  guidance  is  being  issued  as  a 
level  1  guidance  for  immediate 
implementation,  consistent  with  FDA's 
good  guidance  practices  regulation  (21 
CFR  10.115).  The  agency  believes  that 
given  the  need  for  public  guidance  on 
this  pressing  issue  and  existing  liability, 
safety,  and  security  concerns,  public 
conunent  is  neither  feasible  nor 
appropriate  before  implementing  this 
guidance.  Comments  on  the  guidance 
are  welcome  at  any  time. 

FDA  intends  to  implement  this 
approach  immediately  for  all  applicable 
180-day  exclusivity  determinations 
made  by  FDA  on  or  after  the  date  of  the 
notice  aimouncing  the  availability  of 
this  guidance  (including  for  patent 
certifications  that  were  submitted  prior 
to  the  date  of  the  notice  where  the 
exclusivity  determination  has  not  yet 
been  made).  The  approach  described  iii 
this  guidance  will  remain  in  effect  until 
superseded.  As  noted  in  this  section  I, 
to  date,  FDA's  exclusivity  decisions  ' 
have  only  involved  applications  or 
amendments  submitted  on  different 
days. 

This  guidance  represents  the  agency's 
current  thinking  on  180-day  exclusivity 
when  multiple  ANDAs  are  submitted  on 
the  same  day.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Conunents 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
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Radiological  Health  (CDRH),  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
RockyHle,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Submit 
written  comments  concerning  this 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Mann,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2080,  ext.  187. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  June  12, 
2002  (67  FR  40318),  FDA  announced  the 
availability  of  the  draft  guidance 
entitled  "Guidance  for  Industry  and 
FDA;  Implantable  Middle  Ear  Hearing 
Device."  FDA  invited  interested  persons 
to  comment  on  the  draft  guidance  by 
September  10,  2002.  On  August  16, 
2002,  FDA  held  a  meeting  of  the  Ear, 
Nose,  and  Throat  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee  to 
discuss  the  draft  guidance. 

FDA  received  seven  comments.  In 
general,  most  comments  suggested 
various  clarifications  throughout  the 
document.  FDA  revised  the  document 
accordingly.  One  comment  stated  that 
the  standard  entitled  "ANSI/IEEE 
C63. 19-2001  American  National 
Standard  for  Methods  of  Measurement 
of  Compatibility  Between  Wireless 
Communications  Devices  and  Hearing 
Aids"  was  developed  for  air  conduction 
hearing  aids  and  that  the  standard 
requires  measurements  that  have  been 
difficult  to  reproduce  in  these 
conventional  hearing  aids.  FDA  agrees, 
however,  the  agency  believes  that 
portions  of  this  standard  may  be  useful. 
Therefore,  the  guidance  has  been 
revised  to  recommend  that 
manufacturers  use  test  methods  cited  in 
this  standard  that  are  applicable  to  their 
device  designs.  There  were  two 
comments  requesting  a  more  precise 
definition  for  the  "control  condition"  in 
the  suggested  clinical  study  design  for 
IMEHDs.  FDA  agrees  and  will  replace 
the  term  "state-of-the-art"  with 
"appropriately  fit  conventional  air 


conduction  hearing  aids."  Another 
comment  suggested  that  measuring 
aided  baseline  performance  is  not 
necessary  as  a  control  condition.  FDA 
disagrees.  The  agency  believes  that  it  is 
important  to  compare  IMEHD 
performance  to  both  appropriately  fit 
conventional  air  conduction  hearing  aid 
performance  and  unaided  performance 
for  the  benefit  of  clinicians  and 
prospective  IMEHD  recipients. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  premarket  approval 
applications  for  IMEHDs.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

in.  Electronic  Access 

To  receive  "Guidance  for  Industry 
and  FDA  Staff;  Implantable  Middle  Ear 
Hearing  Device"  by  fax  machine,  call 
the  CDRH  Facts-On-Demand  system  at 
800-899-0381  or  301-827-0111  fi-om  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (1406)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists   " 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.htmL 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 


review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
approval  applications  (21  CFR  part  814, 
OMB  control  number  0910-0231).  The 
labeling  provisions  addressed  in  the 
guidance  have  been  approved  by  OMB 
under  the  PRA  under  OMB  control 
number  0910-0485. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  vinritten  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  July  16.  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(FR  Doc.  03-19622  Filed  7-31-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  1998N-1109] 

Mercury  Compounds  in  Drugs  and 
Food;  List 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  updating  a  list 
of  drug  and  biologic  products  that 
contain  intentionally  introduced 
mercury  compoimds,  e.g., 
phenylmercuric  acetate,  phenylmercuric 
nitrate,  thimerosal.  This  list  is  part  of 
the  implementation  of  the  Food  and 
Drug  Administration  Modernization  Act 
ofl997(FDAMA). 

DATES:  Comments  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  document  entitled 
"Mercury  in  Drug  and  Biologic 
Products;  2003  Update"  to  the  Drug 
Information  Branch  {HFD-210),  Center 
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for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Copies  of  the  document  are  available  on 
the  Internet  at  http://wvtrw.fda.gov/cder/ 
fdama/mercury300.htm.  Submit  written 
comments  on  the  document  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  M.  Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDAMA  (Public  Law  105-115)  was 
enacted  on  November  21,  1997.  Section 
413  of  FDAMA,  entitled  "Food  and 
Drug  Administration  Study  of  Mercury 
Compounds  in  Drugs  and  Food," 
required  FDA  to:  (1)  Compile  a  list  of 
drugs  and  foods  that  contain 
intentionally  introduced  mercury 
compounds,  and  (2)  provide  a 
quantitative  and  qualitative  analysis  of 
the  mercury  compounds  in  this  list.  The 
statute  did  not  differentiate  whether  the 
mercury  compound  was  present  in  the 
products  as  an  active  or  an  inactive 
ingredient  and  required  FDA  to  compile 
the  list  and  provide  the  analysis  within 
2  years  after  the  date  of  its  enactment. 

FDA  prepared  this  list  and  announced 
its  availability  in  the  Federal  Register  of 
November  19,  1999  (64  FR  63323).  The 
list  is  entitled  "Mercury  in  Drug  and 
Biologic  Products"  and  is  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
fdama/mercury300.htm. 

Five  manufacturers  and  distributors 
subsequently  informed  FDA  that  10 
products  had  been  reformulated  to 
delete  the  mercury  ingredients  or  were 
no  longer  being  marketed.  However, 
FDA  did  not  update  the  list  at  that  time. 

n.  Updating  the  List 

In  the  Federal  Register  of  Febniary  3, 
2003  (68  FR  5299),  FDA  published  a 
notice  requesting  information  to  update 
this  list.  FDA  was  aware  that  other 
manufacturers  or  distributors  with 
products  on  the  list  had  reformulated 
their  products  since  1999.  FDA 
requested  any  affected  manufacturer  or 
distributor  to  inform  us  which 
product(s)  on  the  list  had  been 
reformulated  and  no  longer  contain 
mercmy  ingredients.  Eleven 


manufacturers  provided  information,' 
which  resulted  in  39  aduitiond 
products  being  deleted  from  the  list  and 
one  product  being  added  to  the  list.  The 
new  list  now  includes  171  products. 
The  list  continues  to  provide 
information  and  does  not  set  forth  any 
requirements. 

ni.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
list  and  received  comments  may  be  seen 
in  the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  24.  2003. 
leffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-19620  Filed  7-31-03;  8:45  am) 

'   BILUNG  CODE  4160-01-3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Agricultural  Health  Study— A 
Prospective  Cohort  Study  of  Cancer 
and  Other  Diseases  Among  Men  and 
Women  in  Agriculture 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title: 
Agricultural  Health  Study— A 
Prospective  Cohort  Study  of  Cancer  and 
Other  Diseases  Among  Men  and  Women 
in  Agriculture.  Type  of  Information 
Collection  Request:  Extension  of  a 
ciurently  approved  collection  (0925- 
0406,  expiration  11/31/03).  Need  and 
Use  of  Information  Collection:  The 
Agricultural  Health  Study  is  in  its  fifth 
year  of  follow-up  data  collection  for  a 
prospective  cohort  of  89,658  farmers, 
their  spouses,  and  conmiercial 
applicators  of  pesticides  from  Iowa  and 
North  Carolina.  Follow-up  is  not  yet 
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more  informati 
project  or  to  obt 
collection  plans 
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ajid 
Cane  er 
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Dated:  [uly  24.  2p03 
Reesa  Nichols, 
NCI  Project  Clearance 
[FR  Doc.  03-19558  Fil 

BILUNG  CODE  4140-01  -M 


Federal  Register / Vol.  68,  No.  148 /Friday,  August  1.  2003/ Notices 


segment  of  the  cohort, 
icators  (n=4,916).  An 
November  30,  2005  is 

plete  this  data 
uency  of  Response: 
orting.  Affected  Public: 
of  Respondent: 
ide  applicators.  The 
burden  is  as  follows: 

of  Respondents: 
Number  of  Responses 
:  1.0;  Average  Burden 
onse:  1.66:  and 
Annual  Burden  Hours 
'.  The  annualized  cost 
is  estimated  at:  $29,400. 
ital  Costs  to  report, 
ing  or  Maintenance 


(]omments:  Written 

suggestions  from  the 
agencies  are  invited 
of  the  following  points: 
whether  the  proposed 
brmation  is  necessary 
f  erformance  of  the 
igency,  including 
information  will  have 
(2)  Evaluate  the 
agency's  estimate  of  the 
oposed  collection  of 
in(  luding  the  validity  of 
and  assumptions  used; 
quality,  utility,  and 
ormation  to  be 
Minimize  the  burden 
of  information  on  those 
d,  including  the  use 
automated,  electronic. 
( ither  technological 
ues  or  other  forms  of 
nology. 

^ormation:  To  request 
on  the  proposed 

lin  a  copy  of  the  data 

and  instruments, 

C.R.  Alavanja,  Dr.  P.H.. 
Biostatistics  Program, 
Etiology,  Nationed 

EPN  8000,  6120 
Rockville,  MD 
435-4720;  or  e-mail 

uding  your  address  to: 

7ii7j.gov. 

Date:  Comments 
nformation  collection  are 
iving  their  full  effect  if 
b4fore  September  29, 


(3  10) 
cli 


Du? 


Liaison. 

ed  7-31-03;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(dJ  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Lung  Tissue  Research  Consortium. 

Dofe;  August  13,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Arthur  N.  Freed.  Phd., 
Review  Branch.  Room  7186,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  MSC  7924,  Bethesda, 
MD  20892.  (301)  435-0280. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  July  24.  2003. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19562  Filed  7-31-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  Meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
International  Patient  Registry  and  Repository 
for  Temporomandibular. 

Date:  October  17,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Patricia  A  Haggerty, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  7188,  MSC  7924,  Bethesda,  MD 
20892.  301/435-0280. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  July  24,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-19564  Filed  7-31-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging,  Special  Emphasis  Panel,  Aging 
Disease  Studies. 


Federal  Register /Vol.  68,  No.  148 /Friday.  August  1,  2003 /Notices 


45259 


Date:  August  5-6,  2003 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  La  Jolla  Torrey  Pines,  10950 
N.  Torrey  Pines.  La  Jolla,  CA  92037. 

Contact  Person:  Ramesh  Vemuri,  PhD., 
National  Institute  on  Aging,  the  Bethesda 
Gateway  Building,  7201  Wisconsin  Ave.. 
Suite  2C212,  Bethesda,  MD  20892,  301-402- 
7700,  rv23@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  T-32  TRANS/ 
NIH  Neurosciences  a 

Date:  August  15,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 
'  Contact  Person:  William  Cruce,  PhD.. 
Scientific  Review  Administrator,  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Scientific  Review  Office,  Gateway 
Building  2C212,  7201  Wisconsin  "Avenue, 
Bethesda,  MD  20892,  301-402-7704, 
crucevv@nia.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  In.stitutes  of  Health,  HHS) 

Dated:  July  24,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-19561  Filed  7-31-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationallnstitutes  of  Health 

National  Institute  On  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  6ommittee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  Meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 
Multigenotypic  Breeding  Colony. 


Date:  August  11.2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Gateway  Building,  Rm.  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Arthur  D.  Schaerdel,  DVM. 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  July  24,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-19563  Filed  7-31-03;  8:45  am] 

BiLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  August 

5,  2003.  2  p.m.  to  August  5.  2003.  3 
p.m..  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20814, 
which  was  published  in  the  Federal 
Register  on  July  21,  2003,  68  FR  43141- 
43142. 

The  meeting  will  be  held  on  August 

6,  2003,  from  9  a.m.  to  10  a.m.  The 
location  remains  the  same.  The  meeting 
is  closed  to  the  public.  r 

Dated:  July  24,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-19559  Filed  7-31-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  August 
7,  2003,  8  a.m.  to  August  8,  2003,  5 
p.m..  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD 
20815,  which  was  published  in  the 


Federal  Register  on  July  21.  2003.  68  FR 
43141-43142. 

The  meeting  will  be  held  on  August 
25-26.  2003.  The  meeting  times  and 
location  remain  the  same.  The  meeting 
is  closed  to  the  public. 

Dated:  July  24,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-19560  Filed  7-31-03;  8:45  am) 

BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  Meeting  wdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS 
Clinical  Studies  and  Epidemiology  Study 
Section. 

Date:  July  2&-29,  2003. 

Time;  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Renaissance  Mayflower  Hotel.  1127 
Connecticut  Avenue,  NW..  Washington,  IX: 
20036. 

Contact  Person:  Ranga  V.  Srinivas,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1167,  srinivar@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenler  for  Scientific 
Review  Special  Emphasis  Panel,  Peer 
Relations  and  School  Success. 

Date:  July  28,  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone-Conference  Call). 
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Institutes  of  Health 
Room  4188.  MSC 
(301)451-8008, 
This  notice  is 
days  prior  to  the 
limitations 
funding  cycle 

Name  of 
Review  Special 
applications. 
Date:  July  28, 
Time:  1  p.m. 
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Institutes  of  Health,  6701 
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Carole  L.  Jelsema,  PhD., 
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Review  Group,  Center  for 
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Review  Special 
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Date:  July  29,  2()03 

Time:  3:15  p.m 
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Center  for  Scientific 
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ation  of  IQGAPs, 
and  Genetics. 


Date:  August  7,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gillian  Einstein,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5198, 
MSC  7850,  Bethesda,  MD  20817,  (301)  435- 
4433.  einsteig@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Exercises 
Physiology.  ., 

Date:  August  8.  2003.  * 

Time:  8  a.m.  to  8:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892.  (301)  435-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hmding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SEP  to 
Review  AARR  Member  Conflicts. 

Date:  August  11,  2003. 

Time:  2:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5108,  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS- 
associated  infections. 

Da(e.  August  12,  2003. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5108,  MSC  7852,  Bethesda.  MD  20892 
(301)  435-1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Genetic 
Investigations  of  Psychiatric  Diseases.' 

Date:  August  14,  2003. 

Time:  3:30  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  David  J.  Remondini,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6154. 
MSC  7890,  Bethesda.  MD  20892.  (301)  435- 
1038.  djmhelix.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Synaptic 
Biochemistry.  Neurosecretion.  Neuronal  Cell 
Biology.  Cytoskeleton,  and  Protein  and 
Membrane  Trafficking. 

Date:  August  18,  2003. 

Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Carl  D.  Banner.  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5212. 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Allorecognition  in  Protochordate, 
Date:  August  20,  2003. 
Time:  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Betty  Hayden,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223,  haydenb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Wound 
Healing  and  Immunobiology. 
Date:  August  20,  2003. 
Time:  3  p.m.  to  4  p.m.' 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6705 
Rockledge  Drive,  Bethesda,  MD  20817, 
(Telephone  Conference  Call). 

Contact  Person:  Betty  Hayden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223,  haydenb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Peptide 
Structure  Function. 
Date.  August  21,  2003. 
Time:  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 
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Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Leprosy 
,  Immunity. 

Date:  August  27,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
33.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  July  24,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Off  ice  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-19565  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Opioid  Drugs  in  Maintenance  and 
Detoxification  Treatment  of  Opioid 
Addiction — 42  CFR  part  8  (OMB  No. 
0930-0206;  Revision)— This  regulation 
establishes  a  certification  program 
managed  by  SAMHSA's  Center  for 
Substance  Abuse  Treatment  (CSAT). 
The  regulation  requires  that  Opioid 
Treatment  Programs  (OTPs)  be  certified. 
"Certification"  is  the  process  by  which 
SAMHSA  determines  that  an  OTP  is 
qualified  to  provide  opioid  treatment 
imder  the  Federal  opioid  treatment 
standards  established  by  the  Secretary 
of  Health  and  Human  Services.  To 
become  certified,  an  OTP  must  be 
accredited  by  a  SAMHSA-approved 
accreditation  body.  The  regulation  also 
provides  standards  for  such  services  as 


individualized  treatment  plaiming, 
increased  medical  supervision,  and 
assessment  of  patient  outcomes.  This 
submission  seeks  continued  approval  of 
the  information  collection  requirements 
in  the  regulation  and  of  the  forms  used 
in  implementing  the  regulation. 

SAMHSA  ciuxently  has  approval  for 
the  Application  for  Certification  to  Use 
Opioid  Drugs  in  a  Treatment  Program 
Under  42  CFR  8.11  (Form  SMA-162); 
the  Application  for  Approval  as 
Accreditation  Body  Under  42  CFR  8.3(b) 
(Form  SMA-163);  and  the  Exception 
Request  and  Record  of  Justification 
Under  42  CFR  8.12  (Form  SMA-168), 
which  may  be  used  on  a  voluntary  basis 
by  physicians  when  there  is  a  patient 
care  situation  in  which  the  physician 
must  make  a  treatment  decision  that 
differs  from  the  treatment  regimen 
required  by  the  regulation.  Form  SMA- 
168  is  a  simplified,  standardized  form  to 
facilitate  the  documentation,  request, 
and  approval  process  for  exceptions. 
Minor  changes  are  being  made  to  Form 
SMA-162  to  account  for  newly 
approved  opioid  treatment  drugs,  to 
provide  structures  space  on  the  form  for 
required  information  and  to  make  it 
more  compatible  with  electronic 
submission. 

The  tables  that  follow  summarize  the 
aimual  reporting  burden  associated  with 
the  regulation,  including  burden 
associated  with  the  forms. 


ESTIMATED  Annual  Reporting  Requirement  Burden  for  Accreditation  Bodies 


42  CFR  citation 


8.3(b)(1-11)  

8.3(c) 

8.3(e)  

8.3(f)(2)  

8.4(b)(1)(ii)  

8.4(b)(1)(lii)  

8.4(d)(1)  

8.4(d)(2)  

8.4(d)(3)  

8.4(d)(4)  

8.4(d)(5)  

8.4(e)  

8.6(a)(2)  and  (b)(3) 

8.6(b)  

8.6(b)(1)  

Total .7. 


Purpose 


Initial  approval  (SMA-163  

Renewal  of  approval  (SMA-163)  

Relinquishment  notification 

Non-renewal  notification  to  accredited  OTP's  

Notification  to  SAMHSA  for  seriously  noncompliant 
programs. 

Notification  to  OTP  for  serious  noncompliance 

General  documents  and  information  to  SAMHSA 
upon  request. 

Accreditation  survey  to  SAMHSA  upon  request  

List  of  surveys,  surveyors  to  SAMHSA  upon  request 

Report  of  less  than  full  accreditation  to  SAMHSA  

Summaries  of  Inspections  

Notifications  of  Complaints '. 

Revocation  notification  to  Accredited  OTP's  

Submission  of  90-day  Con-ective  plan  to  SAMHSA  .... 

Notification  to  accredited  OTP's  of  Probationary  Sta- 
tus. 


Number  of 
respondents 


Responses/ 
respondents 


1 
1 
1 
90 
2 

10 


75 

6 

5 

50 

6 

185 

1 

185 


Hours/ 
resporise 


6.0 
1.0 
0.5 
0.1 
1.0 

1.0 
0.5 

0.02 
0.2 

0.5 
0.5 
0.5 
0.3 

10 
0.3 


Total  hours 


6.0 
2.0 
0.5 
9,0 
4.0 

20.0 
15.0 

90 
7.2 
15.0 
150.0 
18.0 
55.5 
10.0 
55.0 


376.2 


Estimated  Annual  Reporting  Requirement  Burden  for  Opioid  Treatment  Programs 


42  CFR  citation 

Purpose 

Number  of 
respondents 

Responses/ 
respondents 

Hours/ 
response 

Total  hours 

8  1 1  (b) 

New  programs  approval  (SMA-162) 

75 
370.00 

1 
1 

1.50 
1.00 

112.50 

8.11(b)  

Renewal  of  approval  (SMA-162)  

370 
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Estimated  Annual  Reporting  Requirement  Burden  for  Opioid  Treatment  Programs— Continued 


42  CFR  crtc  tion 


8.11(b)  .... 
8.11(d)  .... 
8.11(e)(1) 
8.11(e)(2) 
8.11(0(5)  . 

8.11(g)(2) 
8.11(h)  .... 


8.11(l)(1) 
8.12(j)(2) 


8.24 


8.25(a) 
8.26(a) 
8.28(a) 
8  28(c)  . 


Total 


of  the  following 


attendance,  and 
physiologic  dep 
The  rule  also 
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Purpose 


Number  of 
respondents 


Responses/ 
respondents 


Relocation  of  Program  (SMA-162)  

Application  for  transitional  certification  (SMA-162)*  ... 

Application  for  provisional  certification  

Application  for  extension  of  provisional  certification  ... 

Notification  of  sponsor  or  medical  director  change 
(SMA-162). 

Documentation  to  SAMHSA  for  interim  maintenance 

Request  to  SAMHSA  for  Exemption  from  8.11  and 
18.12  (SMA-1 68). 

Notification  to  SAMHSA  Before  Establishing  Medica- 
tion Units  (SMA-162). 

Notification  to  Slate  Health  Officer  When  Patient  Be- 
gins Interim  Maintenance 

Contents  of  Appellant  Request  for  Review  of  Suspen- 
sion. 

Informal  Review  Request  

Appellant's  Review  File  and  Written  Statement  

Appellant's  Request  for  Expedited  Review  

Appellant  Review  File  and  Written  Statement  


35 
0 
75 
30 
60 

1 
1.110 

10 

1 


1,100 


1 

0 

1 
1 
1 

1 

7 

1 

20 

1 

1 
1 
1 
1 


Hours/ 
response 


1.17 

0 

1 

.25 

.1 

1 
.152 

.25 

.33 

.25 

1.00 
5.00 
1.00 
5.00 


Total  hours 


This  is  a  one-ti  me  requirement  that  was  fully  met  during  the  first  three  years  of  approval  for  the  final  rule. 


40.95 
0 

75.00 
7.50 
6.00 

1.00 
1181.04 

2.5 

6.6 

.50 

2.00 
10.00 

2.00 
10.00 


1827.6 


SAMHSA  bel  eves  that  the 
recordkeeping  r  jquirements  in  the 
regulation  are  ci  istomary  and  usual 
practices  within  the  medical  and 
rehabilitative  cc  mmunities  and  has  not 
calculated  a  res]  )onse  burden  for  them. 
The  recordkeep  ng  requirements  set 
forth  in  42  CFR  J.4,  8.11  and  8.12 
include  maintet  ance  of  the  following:  5- 
year  retention  b;  r  accreditation  bodies  of 
certain  records  ]  lerteiining  to 
accreditation;  documentation  by  an  OTP 


a  patient's  medical 


examination  when  admitted  to 
treatment,  a  patient's  history,  a 
treatment  plan,  i  iny  prenatal  support 
provided  the  pal  ient,  justification  of 
unusually  large  nitial  doses,  changes  in 
a  patient's  dosaj  e  schedule,  justification 
of  unusually  lar|  ;e  daily  doses,  the 
rationale  for  dec  reasing  a  patient's  clinic 
documentation  of 

Kndence. 

i  ncludes  requirements 
that  OTPs  and  accreditation 
organizations  dii  ;close  information.  For 
example.  42  CFF  8.12{e)(l}  requires  that 
a  physician  expl  iin  the  facts  concerning 
the  use  of  opioid  drug  treatment  to  each 
patient.  This  type  of  disclosure  is 
considered  to  be  consistent  with  the 
common  medical  practice  and  is  not 
considered  an  aqditional  burden, 
requires,  under 
8.4(i}(l)  that  accreditation  organizations 
shall  make  public  their  fee  structure; 
this  type  of  disclosure  is  standard 
business  practic*  and  is  not  considered 
a  burden. 

Written  comm  jnts  and 
recommendatior  s  concerning  the 
proposed  inform  ition  collection  should 


be  sent  vdthin  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503;  due  to  potential 
delays  in  OMB's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 
submit  cofliments  by  fax  to:  202-395- 
6974. 

Dated:  July  25,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  SAMHSA. 
(FR  Doc.  03-19586  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Lat}oratories  Wtiicti 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  the  standards  of 
subpart  C  of  the  Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Programs  (Mandatory  Guidelines) 
published  in  the  Federal  Register  on 
April  11,  1988  (53  FR  11970).  and 


revised  in  the  Federal  Register  on  June 
9,  1994  (59  FR  29908)  and  on  September 
30.  1997  (62  FR  51118).  A  notice  listing 
all  currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
imtil  such  time  as  it  is  restored  to  full 
certification  imder  the  Mandatory 
Guidelines. 

If  any  laboratory  has  withdrawn  fi-om 
HHS'  National  Laboratory  Certification 
Program  (NLCP)  during  the  past  month, 
it  will  be  listed  at  the  end.  and  will  be 
omitted  from  the  monthly  listing 
thereafter. 

This  notice  is  also  available  on  the 
Internet  at  http://workplace.samhsa.gov 
and  http://www.drugfreeworkpIace.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs.  5600 
Fishers  Lane,  Rockwall  2.  Room  815, 
Rockville.  Maryland  20857;  301^43- 
6014  (voice).  301-443-3031  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Mandatory  Guidelines  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  that 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal  . 
agencies.  To  become  certified,  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 
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To  maintain  that  certification,  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Mandatory  Guidelines.  A  laboratory 
must  have  its  letter  of  certification  from 
HHS/SAMHSA  (formerly:  HHS/NIDA) 
which  attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Mandatory  Guidelines,  the  following 
laboratories  meet  the  minimum 
standards  set  forth  in  the  Mandatory 
Guidelines: 
ACL  Laboratories.  8901  W.  Lincoln 

Ave..  West  Allis.  WI  53227.  414-328- 

7840/800-877-7016,  (Formerly: 

Bayshore  Clinical  Laboratory) 
ACM  Medical  Laboratory.  Inc..  160 

Elmgrove  Park,  Rochester.  NY  14624, 

585-429-2264 
Advanced  Toxicology  Network.  3560 

Air  Center  Cove.  Suite  101.  Memphis. 

TN  38118.  901-794-5770/888-290- 

1150 
Aegis  Analytical  Laboratories.  Inc..  345 

Hill  Ave.,  Nashville,  TN  37210.  615- 

255-2400 
Alliance  Laboratory  Services.  3200 

Burnet  Ave.-.  Cincinnati.  OH  45229, 

513-585-6870,  (Formerly:  Jewish 

Hospital  of  Cincinnati,  Inc.) 
Baptist  Medical  Center — Toxicology 

Laboratory.  9601  1-630.  Exit  7.  Little 

Rock.  AR  72205-7299,  501-202-2783. 

(Formerly:  Forensic  Toxicology 

Laboratory  Baptist  Medical  Center) 
Clinical  Reference  Lab  8433  Quivira 

Rd..  Lenexa,  KS  66215-2802,  800- 

445-6917 
Diagnostic  Services  Inc..  dba  DSl.  12700 

Westlinks  Dr..  Fort  Myers,  FL  33913, 

239-561-8200/800-735-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 

2906  Julia  Dr.  Valdosta.  GA  31602, 

912-244-4468 
DrugProof.  Division  of  Dynacare/ 

Laboratory  of  Pathology.  LLC  1229 

Madison  St..  Suite  500.  Nordstrom 

Medical  Tower.  Seattle,  WA  98104. 

206-386-2661/800-898-0180. 

(Formerly:  Laboratory  of  Pathology  of 

Seattle,  Inc.,  DrugProof,  Division  of 

Laboratory'  of  Pathology  of  Seattle, 

Inc.) 
DrugScan.  Inc..  P.O.  Box  2969.  1119 

Mearns  Rd..  Warminster,  PA  18974. 

215-674-9310 
Dynacare  Kasper  Medical  Laboratories*, 

10150-102  St..  Suite  200.  Edmonton. 

Alberta.  Canada  TJ5  5E2.  780-^51- 

3702/800-661-9876 
ElSohly  Laboratories.  Inc.,  5  Industrial 

Park  Dr..  Oxford.  MS  38655.  662-236- 

2609 


Express  Analytical  Lat>s.  3405  7th  Ave., 
Suite  106,  Marion,  lA  52302,  319- 
377-0500 

Gamma-Dynacare  Medical 
Laboratories* ,  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership.  245  Pall  Mall  St.. 
London.  ONT,  Canada  N6A  1P4.  519- 
679-1630 

General  Medical  Laboratories,  36  South 
Brooks  St..  Madison,  WI  53715.  608- 
267-6225 

Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna.  LA  70053.  504- 
361-8989/800-433-3823.  (Formerly: 
Laboratory  Specialists,  Inc.) 

LabOne.  Inc..  10101  Renner  Blvd.. 
Lenexa.  KS  66219,  913-888-3927/ 
800-873-8845.  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Rd., 
Houston.  TX  77040,  713-856-8288/ 
800-800-2387 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869.  908-526-2400/800-437-4986, 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Dr., 
Research  Triangle  Park,  NC  27709, 
919-572-6900/800-833-3984, 
(Formerly:  LabCorp  Occupational 
Testing  Ser\'ices,  Inc.,  CompuChem 
'  Laboratories,  Inc.;  CompuChem 
Laboratories.  Inc..  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories.  Inc..  A 
Member  of  the  Roche  Group) 

Laboratory  Corporation  of  America 
Holdings.  10788  Roselle  St..  San 
Diego,  CA  92121.  800-882-7272, 
(Formerly:  Poisonlab,  Inc.) 

Laboratory  Corporation  of  America       , 
Holdings,  1120  Stateline  Rd.  West, 
Southaven.  MS  38671.  866-827-8042/ 
800-233-6339.  (Formerly:  LabCorp 
Occupational  Testing  Services.  Inc.; 
MedExpress/National  Laboratory 
Center) 

Marshfield  Laboratories.  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 

MAXXAM  Anal>'tics  Inc..  5540 
McAdam  Rd..  Mississauga,  ON. 
Canada  L4Z  iPl.  905-890-2555, 
(Formerly:  NOVAMANN  (Ontario) 
Inc.) 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112. 
651-636-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services. 
1225  NE  2nd  Ave.,  Portland.  OR 
97232.  503^13-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center.  Forensic  Toxicology 


Laboratory.  1  Veterans  Dr.. 
Minneapolis,  MN  55417.  612-725- 
2088 

National  Toxicology  Laboratories.  Inc., 
1100  California  Ave..  Bakersfield,  CA 
93304.  661-322^250/800-350-3515 

Northwest  Drug  Testing,  a  division  of 
NWT  Inc..  1141  E.  3900  S..  Salt  Lake 
City.  UT  84124.  801-293-2300/800- 
322-3361.  (Formerly:  NWT  Drug 
Testing.  NorthWest  Toxicology'.  Inc.) 

One  Source  Toxicology  Laboratory.  Inc., 
1705  Center  St.,  Deer  Park,  TX  77536 
713-920-2559,  (Formerly:  University 
of  Texas  Medical  Branch,  Clinical 
Chemistry  Division;  .UTMB  Pathology- 
Toxicology  Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134. 

Pacific  Toxicology  Laboratories.  9348 
DeSoto  Ave.,  Chatsworth.  CA  91311. 
800-328-6942.  (Formerly:  Centinela 
Hospital  Airport  Toxicology 
Laboratory) 

Pathologj'  Associates  Medical 
Laboratories,  110  West  Cliff  Dr.. 
Spokane,  WA  99204,  509-755-8991/ 
800-541-7891x8991 

PharmChem  Laboratories,  Inc.,  4600  N. 
Beach.  Haltom  Cily,  TX  76137,  817- 
605-5300,  (Formerly:  PharmChem 
Laboratories,  Inc..  Texas  Division; 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St..  Overland  Park.  KS 
66210.  913-339-0372/800-821-3627 

Quest  Diagnostics  Incorporated.  3175 
Presidential  Dr.,  Atlanta.  GA  30340. 
770-452-1590/800-729-6432, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd..  h^'ing.  TX  75063,  800- 
824-6152,  (Moved  from  the  Dallas 
location  on  03/31/01;  Formerly:      . 
SmithKline  Beecham  Clinical 
Laboratories;  SmithKline  Bio-Science 
Laboratories) 

Quest  Diagnostics  Incorporated.  4230 
South  Burnham  Ave..  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733- 
7866/800-433-2750,  (Formerly: 
Associated  Pathologists  Laboratories. 
Inc.) 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown.  PA  19403. 
610-631-4600/877-642-2216, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E. 
State  Pkwy.,  Schaumburg.  IL  60173, 
800-669-6995/847-885-2010. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  International 
Toxicology  Laboratories) 


Quest  Diagnostics 
Tyrone  Ave., 


Incorporated,  7600 
Van  Nuys.  CA  91405, 
818-989-25^0/800-877-2520, 
ithKIine  Beecham 
Labdratories) 

Testing  Laboratories,  Inc.,  450 
Richmond,  VA 
^78-9130, 
Laboratories,  Inc.,  317 
Fletcher,  NC  28732, 


Bl/d 


(Formerly: 

Clinical 
Scientific 

Southlake 

23236,  804- 
Sciteck  Clinica 

Rutledge  Rd. 

828-650-0409 
S.E.D.  Medical 

Blvd.,  Albuq 


727-6300/801  )-999-5227 


!^boratories,  5601  Office 
iierque.  NM  87109,  505- 


Med 


South  Bend 
530  N.  Lafay^tti 
IN  46601,  57 

Southwest  Labcirat 
Baseline  Rd 


438-8507/801  ►-279-0027 


ical  Foundation,  Inc., 
e  Blvd.,  South  Bend, 
234-4176x276 
ones,  2727  W. 
Tempe,  AZ  85283,  602- 


11)00 


Cily 


Sparrow  Health 

Testing  Cente  r 

1210 W.  Sag 

•517-377-052b 

Lawrence  Hoi  ;pital 

System) 
St.  Anthony  Hospital 

Laboratory, 

Oklahoma 

7052 
Sure-Test  Laboiktories 

Ave.,  Memph 

6026 
Toxicology  & 

Laboratory , 

Hospital  &  Clinics 

Suite  B,  Low^ 

65202, 573- 
Toxicology  Test 

N.W.  79th  Av ; 

305-593-2261 1 
US  Army  Foren  ;ic 

Testing  Labor  itory 

Fort  George  G 

5235,  301-67 

The  following 
from  the  National 
cPitification 


System,  Toxicology 
St.  Lawrence  Campus 
i|iaw  Lansing,  MI  48915. 
(Formerly:  St. 
&  Healthcare 


Pro  ;rar 


Cox  Health 
Toxicology,  1 
Springfield, 
3652/417- 
Medical  Centdrs 


Sli 


:  ur: 


*  The  Standard 
voted  to  end  its 
Program  for  Subs 
effective  May  12. 
through  that  progr  i 
conduct  forensic 
required  by  U.S 
Transportation 
date,  the  certificat 
Canadian  laboratoi  ies 
DOT  authority.  Th^ 
conducting  qua 
plus  periodic  on- 
LAPSA-accredited 
transferred  to  the 


artei  ly 
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U. 


Toxicology 
N.  Lee  St., 
OK  73101,  405-272- 


Inc,  2900  Broad 
s.TN  38112,  901-174- 


Diug 


Ufii 


Monitoring 
iversity  of  Missouri 

2703  Clark  Lane, 
Level,  Columbia,  MO 
1-1273 

ng  Service,  Inc.,  5426 
Miami,  FL  33166, 


Toxicology  Drug 
2490  Wilson  St., 
Meade,  MD  20755- 
7085, 

laboratory  withdrew 
'  Laboratory  C 

m  on  July  14,  2003: 

Systems,  Department  of 
'  23  North  Jefferson  Ave. 
65802,  800-876- 
269^3093,  (Formerly:  Cox 


VO 


Council  of  Canada  (SCC) 
I,a^oratory  Accreditation 
nee  Abuse  (LAPSA) 
1  998.  Laboratories  certified 
m  were  accredited  to 
ine  drug  testing  as 
inerit  of 
regulations.  As  of  that 
of  those  accredited 
will  continue  under 
responsibility  for 
(  performance  testing 
nspections  of  those 
laboratories  was 
S.  HHS.  with  the  HHS' 


D  3partr 
(D<  )T) 
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NLCP  contractor  continuing  to  have  an  active 
role  in  the  performance  testing  and 
laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  HHS  will  recommend  that  DOT 
certify  the  laboratorv'  (Federal  Register,  July 
16,  1996)  as  meeting  the  minimum  standards 
of  the  Mandatory  Guidelines  published  in  the 
Federal  Register  on  June  9, 1994  (59  PR 
29908)  and  on  September  30,  1997  (62  PR 
51118).  After  receiving  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  HHS  certified  laboratories  and 
participate  in  the  NLCP  certification 
maintenance  program. 

Anna  Marsh, 

Acting  Executive  Officer,  SAMHSA. 

[PR  Doc.  03-19581  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4160-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  M  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Statem.ent  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  as  amended  most 
recently  at  68  FR  12929,  March  18,  2003 
is  amended  to:  Replace  the  functional 
statement  of  the  Division  of  the  Center 
for  Mental  Health  Services  (CMHS),  the 
Division  of  Prevention,  Traumatic  Stress 
and  Special  Programs.  The  changes  are 
to  update  the  significant  growth  of  its 
existing  program  areas  which  has 
assumed  several  new  initiatives  and  to 
strengthen  and  better  manage  the 
mission  of  SAMHSA.  The  changes  are 
as  follows: 

Section  M.20,  Functions  is  amended 
as  follows: 

Under  the  heading.  Division  of 
Prevention,  Traumatic  Stress  and 
Special  Programs  (MSC),  delete  the 
functional  statement  and  substitute  the 
following  functional  statement: 

The  Division  of  Prevention,  Traumatic 
Stress  and  Special  Programs  (DPTSSP): 
(1)  Serves  as  the  focal  point  in  planning 
for  alcohol,  drug  abuse,  and  mental 
health  services  during  national 
disasters;  (2)  cooperates  with  the  Office 
of  Emergency  Response  and  the  Federal 
Emergency  Management  Agency 
(FEMA)  and  other  Federal  agencies  to 
coordinate  disaster  assistance, 
community  response,  and  other  mental 


health  emergency  services  as  a 
consequence  of  national  disasters  or 
mass  criminal  events,  such  as  terrorism 
and  school  shootings;  (3)  serves  as  a 
focal  point  for  refugee  mental  health 
program.s,  including  liaison  with  other 
Federal  agencies;  (4)  conducts  program 
development  activities  and  engages  with 
the  faith  community,  when  appropriate, 
to  promote  effective  programs  and 
policies  to  special  populations 
including  women,  minorities,  youth  in 
juvenile  justice  facilities,  and  elderly 
persons  living  in  rural  areas;  and  (5) 
administers  youth  violence  and  suicide 
prevention  programs,  trauma  and 
terrorism/bio-terrorism  initiatives,  and 
programs  that  prevent  mental  and 
behavioral  disorders  and  promote 
mental  health  and  resilience  across  the 
life  cycle. 

Section  M.40,  Delegations  of 
Authority.  All  delegations  and 
redelegations  of  authority  to  officers  and 
employees  of  SAMHSA  which  were  in 
effect  immediately  prior  to  the  effective 
date  of  this  reorganization  shall 
continue  in  them. 

These  organizational  changes  are 
effective  June  20,  2003. 

Dated:  July  8,  2003. 
Charles  G.  Curie, 

Administrator. 

(FR  Doc.  03-19626  Filed  7-31-03;  8:45  am] 

BtLLING  COI}£  41 60-41 -M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

(USCG-2003-15731] 

Great  Lakes  Pilotage  Advisory 
Committee 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Great  Lakes  Pilotage 
Advisory  Committee  (GLPAC)  will  meet 
to  discuss  various  issues  relating  to 
pilotage  on  the  Great  Lakes.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  GLPAC  will  meet  on 
Tuesday,  August  19,  2003,  from  2  p.m. 
to  5:30  p.m.  and  on  Wednesday,  August 
20,  2003,  from  8  a.m.  to  4  p.m.  The 
meeting  may  close  early  if  all  business 
is  finished.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  August  15,  2003.  Requests  to 
have  a  copy  of  your  material  distributed 
to  each  member  of  the  committee 
shoiild  reach  the  Coast  Guard  on  or 
before  August  15,  2003. 
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ADDRESSES:  GLPAC  will  meet  at  the 
Maritime  Institute  of  Technology 
Training  and  Conference  Center,  5700 
Hammonds  Ferry  Road,  Linthicum 
Heights,  MD  21090,  in  Room  8  North 
located  in  Building  1 .  Parking  is 
available  in  Lots  A  and  B.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Margie  Hegy, 
Commandant  (G-MW),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov  in  docket  USCG- 
2003-15731. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Hegy,  Executive  Director  of 
GLPAC,  telephone  202-267-0415,  fax 
202-267^700. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda:  The  agenda  includes  the 
following: 

(1)  Ratemaking  Methodology 
Development — What  are  the  proper 
factors/indicators  that  should  be  used  to 
determine  if  the  rate  should  be 
increased  or  decreased? 

(2)  Update  on  Pilot  Attrition. 

(3)  Briefing  on  Maritime  Security  on 
the  Great  Lakes. 

(4)  Develop  Notice  for  Public  Input  on 
Cost  Saving  Reform  Strategies  for  Great 
Lakes  Pilotage. 

(5)  Acting  Director  of  Great  Lakes 
Pilotage  Report. 

(6)  Briefing  on  Determining  Pilotage 
Rate  by  Vessel  Size. 

(7)  Solicitation  of  Seventh  Member. 

(8)  Brainstorming  Session  on  the  Use 
of  Non- Association  Pilots. 

(9)  Promoting  Great  Lakes  Ports — 
what  are  the  constraints  to  having  a  12- 
month  shipping  season? 

(10)  Overview  of  Public  Comments  on 
the  Bridge  Hour  Study. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Executive 
Director  no  later  than  August  15,  2003. 
Written  material  for  distribution  at  the 
meeting  should  reach  the  Coast  Guard 
no  later  than  August  15,  2003.  If  you 
would  iike  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
please  submit  10  copies  to  Margie  Hegy 
at  the  address  in  the  ADDRESSES  section 
no  later  than  August  11,  2003. 


Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  July  24,  2003. 
T.H.  Gilmour, 

Bear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  03-19646  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4»10-t5-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

[Docket  No.  DHS/TSA-2003-1] 

Privacy  Act  of  1974:  System  of 
Records 

agency:  Transportation  Seciu-ity 
Administration  (TSA),  Department  of 
Homeland  Security  (DHS). 

ACTION:  Notice  of  status  of  system  of 
records;  Interim  final  notice;  Request  for 
further  comments. 

summary:  The  Transportation  Security 
Administration  (TSA)  proposed  in 
January  2003  to  establish  a  new  system 
of  records  under  the  Privacy  Act,  known 
as  "Passenger  and  Aviation  Security 
Screening  Records."  This  system  of 
records  would  be  established  primarily 
to  support  the  development  of  a  new 
version  of  the  Computer  Assisted 
Passenger  Prescreening  System,  or 
"CAPPS  II."  This  notice  is  to  inform  the 
public  that  substantial  comments  were 
received  in  response  to  the  prior  Privacy 
Act  notice  (68  FR  2101,  January  15, 
2003);  that  significant  changes  have 
been  made  to  date  to  the  proposed 
CAPPS  II  system  and  to  the  CAPPS  II 
Privacy  Act  notice  in  light  of  these 
comments;  that  limited  developmental 
technical  testing  will  occur  with  test 
data,  including  personal  information  on 
U.S.  persons  available  from  commercial 
databases,  including  those  within  and 
affiliated  with  the  travel  industry;  and 
that  concerns  raised  will  continue  to  be 
considered  during  the  testing  and 
evaluation  periods.  Additional 
comments  are  sought  on  the 
modifications  made  to  this  Privacy  Act 
notice.  A  further  Privacy  Act  notice  will 
be  published  in  advance  of  any  active 
implementation  of  the  CAPPS  II  system. 

DATES:  This  notice  is  effective  on 
August  1,  2003.  Comments  due  on 
September  30,  2003. 


ADDRESSES:  Please  address  your 
■  comments  to  the  Privacy  Office,  U.S. 
Department  of  Homeland  Security, 
Washington,  DC  20528.  You  must 
identify  the  docket  number  DHS/TSA- 
2003-1  at  the  begiiming  of  your 
comments,  and  you  should  submit  two 
copies  of  yoiu-  comments.  You  may  also 
submit  comments  via  e-mail  at 
privacy@dhs.gov.  Please  reference  the 
docket  number  DHS/TSA-2003-1  in  the 
subject  line  of  the  e-mail.  If  you  wish  to 
receive  confirmation  that  DHS  received 
your  comments,  please  include  a  self- 
addressed,  stamped  postcard.  DHS  will 
make  the  comments  available  online  at 
http://www.dhs.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Privacy  Office,  Department  of  Homeland 
Secm-ity,  Washin^on,  DC  20528.  Phone: 
202-282-8000.  Fax:  202-772-9738. 
SUPPLEMENTARY  INFORMATION: 

Background 

While  still  a  part  of  the  Department  of 
Transportation,  in  January  2003,  the 
Transportation  Security  Administration 
(TSA)  proposed  establishing  a  new 
system  of  records  under  the  Privacy  Act, 
known  as  "Aviation  Security  Screening 
Records."  TSA  intends  to  use  this 
system  of  records  to  facilitate  TSA's 
passenger  and  aviation  security 
screening  program  under  the  Aviation 
and  Transportation  Security  Act.  TSA 
intends  to  use  the  CAPPS  II  system  to 
conduct  risk  assessments  to  ensure 
passenger  and  aviation  security. 

Prior  to  March  1,  TSA  was  an 
operating  administration  within  the 
Department  of  Transportation  (DOT). 
While  part  of  the  DOT,  TSA  published 
for  public  comment  proposed  system  of 
records  DOT/TSA  010.  See  68  FR  2101 
and  2002,  Jan.  15,  2003.  On  March  1, 
2003,  TSA  became  a  component  of  the 
Department  of  Homeland  Security 
(DHS)  and  is  now  continuing  work 
towards  the  system  of  records  DHS/TSA 
010. 

Substantial  comments  were  received 
in  response  to  the  prior  Privacy  Act 
notice.  Those  comments  can  be 
reviewed  online  at  http://dms.dot.gov/, 
by  entering  the  docket  number  "1437" 
under  "Simple  Search."  Significant 
changes  have  been  made  to  date  to  the 
proposed  CAPPS  II  system  in  light  of 
these  comments,  and  the  comments  and 
concerns  raised  will  continue  to  be 
considered  during  the  testing  and 
evaluation  periods.  Accordingly,  we  are 
publishing  an  Interim  Final  Notice  of 
System  of  Records,  modified  to  address 
public  comment  thus  far,  which  is 
effective  for  and  applicable  to  the 
internal  test  activity  described  herein. 
With  the  publication  of  this  notice. 
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internal  systenis  testing  will  begin, 
using  this  Syst  ;m  of  Records. 

The  CAPPS  ]  I  system  is  still  under 
consideration  i  nd  development  and 
certain  elemen  s  of  the  technological 
systems  are  pre  posed  for  testing  with 
attention  to  the  issues  raised  in  the 
comments  rece  ived,  particularly  the 
accuracy,  effici  sncy,  and  privacy  impact 
of  the  proposeq  CAPPS  II  system. 
Results  of  the  durrent  technological 

the  comments  received, 
will  inform  the  design  of  the  final 
CAPPS  II  systei  n.  A  further  Privacy  Act 
notice  will  be  p  ublished  in  advance  of 
any  active  implementation  of  the 
CAPPS  II  systei  n  for  real-time  passenger 


screenmg. 


CAPIS 


Proposed 

TSA  is  establishing 
records,  now  e 
Aviation  Security 
to  support  the 
II  system.  CAPIAS 
conduct  risk 
authentications 
by  air  to,  from 
States. 


n  System 

this  system  of 
I  [titled  "Passenger  and 

Screening  Records," 
Action  of  TSA's  CAPPS 
II  is  intended  to 
assessments  and 

for  passengers  traveling 
(ir  within  the  United 


Sources  oflnfoi  motion  Contained  in  the 
CAPPS  II  Systei  n;  Process  Flow 

Under  the  pmposed  CAPPS  II  system, 
TSA  will  obtair  electronically,  either 
from  airlines  or  from  Global  Distribution 
Systems,  a  passmger's  "passenger  name 
record"  (PNR)  as  collected  from  the 
passenger  by  a  neservation  system.  PNR 
includes  the  routine  information 
collected  at  the  lime  a  passenger  makes 
a  flight  reservation.  A  PNfR  may  include 
each  passenger's  full  name,  home 
address,  home  telephone  number,  and 
date  of  birth,  asiwell  as  some 
information  about  that  passenger's 
itinerary.  No  additional  information 
beyond  this  dati  i  is  required  to  be 
collected  from  f  assengers  for  the 
operation  of  CA 'PS  II. 

The  CAPPS  II  system  will  access 
PNRs  prior  to  the  departure  of  the 
passenger's  flight.  Selected  information 
will  be  seciu^ly  transmitted  to 
commercial  dat<  providers,  for  the  sole 
purpose  of  authi  mticating  passenger 
identity.  This  ai  thentication  will  be 
accomplished  n  )t  by  a  permanent  co- 
mingling  of  data ,  but  merely  by  the 
commercial  date  providers  transmitting 
back  to  TSA  a  n  uneric  score,  which  is 
an  indication  of  the  percentage  of 
accuracy  of  the  i  natch  between  the 
commercial  date  and  the  data  held  by 
TSA.  This  will  e  nable  TSA  to  have  a 
reasonable  degn  e  of  confidence  that 
each  passenger  i  >  who  he  or  she  claims 
to  be.  TSA  recog  aizes  that  inaccuracies 
in  the  commerci  il  data  may  exist  and 
that  the  CAPPS  I  system  must  allow  for 


and  compensate  for  such  inacciu^cies; 
this  test  phase  is  intended  to  test  and 
further  develop  such  capabilities  in  the 
system. 

Commercial  data  providers  will 
receive  a  limited  amount  of  identifying 
information  from  TSA  with  regard  to 
each  passenger,  and  will  provide  TSA 
with  an  authentication  score  and  code 
indicating  a  confidence  level  in  that 
passenger's  identity.  The  commercial 
data  providers  will  not  provide  TSA 
with  any  additional  information  about 
the  individual.  They  will  not  acquire 
ownership  of  the  data,  nor  will  they  be 
permitted  to  retain  the  data  in  any 
commercially  usable  form.  TSA  will  not 
permit  the  conunercial  data  providers  to 
use  this  data  for  any  purpose  other  than 
in  cormection  with  the  CAPPS  II 
program.  Importantly,  the  commercial 
data  provider  will  not  retain 
information  about  the  response  they 
provide  to  TSA  in  any  record  about  the 
individual  that  they  maintain.  Further, 
no  persistent  link  between  an 
individual's  records  in  the  private  sector 
and  that  person's  records  within  the 
CAPPS  II  system  will  be  created. 

Once  CAPPS  II  has  authenticated  a 
passenger's  identity,  it  will  conduct  its 
risk  assessment.  The  risk  assessment 
function  is  conducted  internally  within 
the  U.S.  government  and  will  determine 
the  likelihood  that  a  passenger  is  a 
known  terrorist,  or  has  identifiable  links 
to  known  terrorists  or  terrorist 
organizations.  National  security 
information  from  within  the  Federal 
Government,  as  well  as  information 
reflecting  Federal  officials  with  high 
levels  of  secmity  clearance,  will  be  part 
of  this  analysis  function. 

After  the  CAPPS  II  system  becomes 
operational,  it  is  contemplated  that 
information  regarding  persons  with 
outstanding  state  or  Federal  arrest 
warrants  for  crimes  of  violence  may  also 
be  analyzed  and  applied  in  the  context 
of  this  system.  At  or  after  such  time  as 
the  system  becomes  operational,  where 
there  is  an  indication  of  a  serious 
violation  of  criminal  law  (as  described 
in  the  Routine  Use  section,  below),  such 
information  may  be  shared  between  law 
enforcement  agencies  and  the 
Department  of  Homeland  Security  and 
appropriate  action  may  be  taken.  It  is 
further  anticipated  that  CAPPS  II  will  be 
linked  with  the  U.S.  Visitor  and 
Immigrant  Status  Indicator  Technology 
(US-VISIT)  program  at  such  time  as  both 
programs  become  fully  operational,  in 
order  that  the  processes  at  both  border 
and  airport  points  of  entry  and  exit  are 
consistent.  Any  such  linkages  will  be 
performed  in  full  compliance  with  the 
Privacy  Act  of  1974,  including  any 


applicable  requirement  for  additional 
notice. 

It  is  important  to  note  the  CAPPS  n 
system  is  designed  to  determine  the 
likelihood  that  a  passenger  is  a  known 
terrorist,  or  has  identifiable  links  to 
known  terrorists  or  terrorist 
organizations,  including  both  foreign 
and  domestic  terrorist  organizations. 

Lastly,  it  is  anticipated  that  dynamic 
inputs  to  the  system  from  intelligence 
sources  will  allow  the  system  to 
respond  to  ciurent  threat  conditions  and 
information  on  a  timely  basis. 

Impact  on  Traveling  Public 

Based  upon  the  combination  of 
information  derived  from  conunercial 
sources,  national  security  sources,  and 
dynamic  intelligence  data,  each 
traveling  passenger  will  be  identified 
with  a  "risk  score,"  indicating  whether 
that  person's  information  leads  to  a 
determination  of  low,  high,  or  unknown 
risk  to  passenger  and  aviation  security. 

In  the  vast  majority  of  cases, 
passengers  will  be  identified  as  "low 
risk,"  and  will  simply  pass  through  the 
ordinary  airport  secimty  screening 
process  to  their  flights. 

In  a  small  percentage  of  cases, 
passengers  may  be  found  to  present  an 
elevated,  uncertain  or  "unknown  risk" 
of  terrorism.  In  such  cases,  the 
passengers  in  question  will  be  subjected 
to  heightened  seciu-ity  screening  prior  to 
boarding  their  flights.  Once  these 
passengers  have  successfully  completed 
this  screening,  they  will  proceed  to  their 
flights  in  the  normal  maimer;  they  will 
not  be  penalized,  nor  will  additional 
information  about  them  be  retained 
within  the  CAPPS  II  system. 

Where  a  passenger  is  found  to  be 
"high  risk" — to  have  identifiable  links 
to  terrorism,  law  enforcement  or  other 
appropriate  authorities  will  be  notified 
for  appropriate  action.  It  is  anticipated 
that  the  number  of  passengers  so 
identified  as  high  risk  will  be  extremely 
small,  but  any  so  identified  may  be 
critically  significant  in  the  context  of 
homeland  seciuity. 

Privacy  Practices 

The  Department  of  Homeland 
Security  is  committed  to  working  with 
airlines  and  the  travel  industry  to 
provide  greater  understanding  and 
awareness  of  the  purposes  for  and  the 
scope  of  CAPPS  II.  Consistent  with  fair 
information  principles.  The  Department 
of  Homeland  Security  will  work 
towards  adequate  notice  to  the 
passenger  when  that  passenger  provides 
information  that  will  be  used  for 
seciu-ity  purposes. 

Further,  DHS  is  committed  to 
providing  access  to  the  information  that 
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is  contained  in  the  CAPPS  II  system  to 
the  greatest  extent  feasible  consistent 
with  national  seciu'ity  concerns.  As 
detailed  below,  passengers  can  request  a 
copy  of  most  information  contained 
about  them  in  the  system  from  the 
CAPPS  II  passenger  advocate.  Further, 
DHS  is  currently  developing  a  robust 
review  and  appeals  process,  to  include 
the  DHS  privacy  office. 

System  Testing  of  CAPPS  II 

At  this  point,  partly  in  response  to 
concerns  raised  by  the  public  about  the 
viability  and  function  of  the  CAPPS  II 
program,  TSA  plans  to  test  certain 
portions  of  the  system,  including  the 
technological  communications  between 
the  CAPPS  II  system  and  the  various 
data  soiuces,  as  well  as  the  identity 
authentication  programs.  These  tests  are 
intended  to  respond  to  public  concerns 
about  speed,  acciuacy,  and  efficiency  of 
the  system.  Testing  will  be  concerned 
with  the  accuracy  of  public  and  private 
information  contained  in  the  system, 
particularly  in  the  authentication 
process;  the  speed  of  response  of  the 
system;  identifying  and  minimizing  the 
data  necessary  to  effectively  conduct  the 
operation  of  CAPPS  II;  and  the  overall 
ability  of  the  system  to  identify  risk 
levels  effectively.  During  these  tests, 
TSA  will  use  and  retain  PNR  data  for 
the  duration  of  the  test  period.  It  is 
anticipated  that  the  test  duration  may  be 
as  long  as  180  days.  A  persistent  link  to 
law  enforcement  databases  will  not  be 
created  for  the  piuposes  of  the  test,  nor 
will  data  from  the  test  be  transmitted  to 
airport  screeners  or  used  for  screening 
purposes  during  the  test  period.  If, 
however,  an  indication  of  terrorist  or 
potential  terrorist  activity  is  revealed 
during  the  test  period,  appropriate 
action  will  be  taken.  A  final  Privacy  Act 
notice  will  be  published  before  the 
CAPPS  II  system  is  deployed. 

Public  Comments 

TSA  received  well  over  200 
comments  on  proposed  system  of 
records  DOT/TSA  010— "Aviation 
Security  Screening  Records."  Comments 
generally  expressed  concern  that  the 
proposed  CAPPS  II  system  was  too 
broad  in  scope  and  would  prove 
invasive  to  passengers'  privacy.  Several 
commenters  stated  that  the  proposed 
system  of  records  contained  too  wide  a 
variety  of  personal  information  and 
allowed  for  the  collection  and  retention 
of  too  much  information  on  private 
citizens.  Commenters  also  expressed 
concern  about  the  quality  of  data 
contained  in  coipmercial  databases,  and 
that  such  data  could  be  used  to  prevent 
them  from  traveling  by  air.  Some 
commenters  stated  that  the  proposed 


retention  of  data  for  up  to  50  j?ears  was 
too  long.  Another  concern  expressed 
was  the  broad  variety  of  "routine  uses," 
which,  in  the  opinion  of  some 
commenters,  allowed  TSA  far  too  much 
discretion  to  disseminate  private 
information.  One  commenter  expressed 
the  view  that  the  CAPPS  II  system 
would  lead  to  the  misallocation  of 
security  resources. 

TSA  respects  the  concerns  raised  by 
commenters  and  has  modified  the 
proposed  system  of  records  to  address 
many  of  those  concerns.  The  test  of  the 
technological  systems  responds,  in  part, 
to  concerns  of  accuracy,  efficiency,  and 
effectiveness,  which  are  among  the 
underpinnings  of  evaluating  such  a 
system's  impact  on  an  individual's 
privacy.  Any  subsequent  modifications 
to  the  system  that  arise  from  the 
knowledge  gained  from  these  tests  will 
be  published  in  a  subseauent  notice. 

This  system  notice  reduces  the  extent 
to  which  TSA  will  maintain  or 
disseminate  personal  information  on 
airline  passengers.  At  the  same  time, 
however,  TSA  must  ensure  that  it 
collects  information  sufficient  to  carry 
out  its  security  screening  functions  in 
an  efficient  and  effective  manner, 
consistent  with  its  legislative  mandate 
to  ensure  passenger  and  aviation 
security.  In  establishing  the  parameters 
of  the  Passenger  and  Aviation  Security 
Screening  Records  system,  TSA  has 
attempted  to  address  privacy  interests  of 
passengers  and  the  public,  while 
simultaneously  working  towards 
increased  transportation  security. 

Responses  to  Comments;  Modifications 
to  System 

As  discussed  above,  several 
commenters  objected  to  the  amount  of 
personal  information  that  TSA  proposed 
to  maintain  in  the  proposed  system  of 
records.  Under  this  system  notice,  TSA 
will  not  retain  significant  amounts  of 
personal  information  after  completion  of 
a  passenger's  itinerary'.  TSA  eliminated 
language  in  the  proposed  notice  that 
could  be  read  to  mean  that  TSA  will 
collect  and  maintain  large  amounts  of 
information  about  individuals. 

Concerns  have  been  raised  about  the 
retention  of  data  after  a  passenger's 
travel.  In  response,  TSA  is  working  to 
minimize  the  length  of  time  any  data 
about  passengers  will  be  retained.  In 
response  to  concerns,  the  proposal  to 
maintain  information  about  certain 
individuals  for  up  to  50  years  has  been 
deleted.  Under  the  final  CAPPS  II 
program,  when  active,  it  is  anticipated 
that  TSA  will  delete  all  records  of  travel 
for  U.S.  citizens  and  lawful  permanent 
resident  aliens  not  more  than  a  certain 
number  of  days  after  the  safe 


completion  of  their  travel  itinerary.  At 
this  time,  the  amount  of  information 
about  non-U. S.  persons  and  the  length 
of  time  for  which  that  information  will 
be  kept  when  the  CAPPS  II  system  is 
deployed  are  matters  still  under 
consideration. 

The  limited  test  data  used  during  the 
test  period  will  be  retained  solely  for  the 
duration  of  the  test:  at  the  conclusion  of 
the  test,  DHS  expects  that  all  data  from 
the  test  will  be  destroyed,  unless 
otherwise  required  by  law.  In  either 
case,  such  data  will  not  be  included  in 
the  live  activation  of  CAPPS  II. 

Commenters  also  objected  to  the 
broad  description  of  the  types  of  data  to 
be  collected  from  passengers. 
Specifically,  commenters  stated  that 
there  was  no  clear  explanation  of  what 
TSA  meant  by  "associated  data"  in  the 
reference  to  TSA's  collection  of  PNR 
and  "associated  data."  In  response,  TSA 
has  deleted  the  phrase  "associated 
data." 

Some  commenters  objected  to  the 
large  variety  of  different  types  of  data 
that  TSA  proposed  to  maintain  in  the 
system  of  records.  TSA  has  significantly 
reduced  the  variety  of  data  to  be 
maintained  in  the  system.  For  the  vast 
majority  of  passengers,  the  CAPPS  II 
system,  when  active,  will  maintain  only 
the  foutine  information  that  all 
individuals  provide  when  making 
reservations,  as  contained  in  the  PNR, 
including  full  name,  date  of  birth,  home 
address  and  home  phone  number,  to  the 
extent  available.  In  addition,  the  CAPPS 
II  system  will  contain  authentication 
scores  and  codes,  and  a  TSA-generated 
risk  assessment  score.  The  system  will 
also  contain  some  information  derived 
from  governmental  databases  containing 
information  on,  or  pertinent  to,  the 
detection  of  terrorists  and  their 
associates  and  the  detection  of  the 
serious  criminal  violations  detailed  in 
this  notice,  as  well  as  information  on 
government  officials  and  other  persons 
holding  security  clearances  or  positions 
of  trust  such  as  not  to  warrant 
heightened  scrutiny.  However,  in 
response  to  specific  concerns  regarding 
the  use  of  information  about  an 
individual's  creditworthiness  or 
individual  health  records.  TSA  will  not 
use  measures  of  creditworthiness,  such 
as  FICO  scores,  and  individual  health 
records  in  the  CAPPS  II  traveler  risk 
determination. 

Other  commenters  raised  concerns 
that  large  numbers  of  people  would  be 
prevented  from  flying  as  a  result  of  the 
use  of  inaccurate  commercial  records. 
One  of  TSA's  primary  purposes  in 
creating  this  new  system  is  to  avoid  the 
kind  of  miscommunication  and 
improper  identification  that  has,  on 
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Security,  P^.  Box  597,  Annapolis 
Junction,  MD  20701-0597. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  traveling  to,  from  or 
within  the  United  States  by  passenger 
air  tTcinsportatfon;  known  terrorists  and 
individuals  on  terrorism  watch  lists; 
persons  with  outstanding  federal  or 
state  warrants  for  crimes  of  violence; 
government  officials  or  other  persons 
holding  requisite  security  clearances, 
positions  of  trust  and  confidence,  or 
otherwise  deemed  not  to  require 
heightened  scrutiny. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Passenger  Name  Records  (PNRs) 
obtained  from  airlines,  Global 
Distribution  Systems  and  Computer 
Reservation  Systems  (the  specific 
contents  of  PNJRs  often  vary  by  airline, 
but  will  include  at  least  the  following 
passenger  information:  Full  name,  date 
of  birth,  home  phone  number,  home 
address,  and  travel  itinerary);  other 
information  in  PNR  may  include 
payment  information,  and  frequent  flier 
number  (if  any); 

(b)  Authentication  scores  and  codes 
obtained  from  commercial  data 
providers; 

(c)  Numerical  "risk  scores"  generated 
by  the  CAPPS  II  system; 

(d)  Watch  lists  and  government 
databases  containing  information  on 
known  terrorists  and  terrorist  associates, 
or  other  information  pertinent  to  the 
detection  of  terrorists  and  their 
associates,  or  pertinent  to  the  detection 
of  outstanding  state  or  federal  warrants 
for  crimes  of  violence. 

(e)  Names  of  and  other  identifying 
information  about  government  officials 
or  other  persons  holding  security 
clearance  or  positions  of  trust  and 
confidence,  such  as  not  to  warrant 
heightened  scrutiny. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
49  U.S.C.  114,  44901,  and  44903. 

PURPOSE(S): 

The  system  will  be  used  to  facilitate 
the  development,  testing,  and  conduct 
of  the  Computer  Assisted  Passenger 
Prescreening  System  II  (CAPPS  II).  The 
purpose  of  CAPPS  II  is  to  minimize 
threats  to  passenger  and  aviation 
security  by  determining  which 
passengers  should  be  afforded 
additional  scrutiny  prior  to  boarding  an 
aircraft.  In  addition,  CAPPS  II  is  " 
designed  to  determine  the  likelihood 
that  a  passenger  is  a  known  terrorist,  or 
has  identifiable  links  to  known  terrorists 
or  terrorist  organizations,  including  both 
foreign  and  domestic  terrorist 


organizations,  or  otherwise  poses  a 
threat  to  passenger  or  aviation  security. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  appropriate  Federal,  State, 
local,  international,  or  foreign  agencies 
or  authorities  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  or  order,  or  in  accordance 
with  law  or  international  agreements, 
where  DHS  becomes  aware  of  an 
outstanding  state  or  federal  arrest 
warrant  for  a  crime  of  violence. 

(2)  To  contractors,  grantees,  experts, 
or  consultants  when  necessary  to 
perform  a  function  or  service  related  to 
the  CAPPS  II  system  or  this  system  of 
records  for  which  they  have  been 
engaged.  Such  recipients  are  required  to 
comply  with  the  Privacy  Act,  5  U.S.C. 
552a,  as  amended. 

(3)  To  Federal,  State,  local, 
international,  or  foreign  agencies  or 
authorities,  including  those  concerned 
with  law  enforcement,  visas  and 
immigration,  and  to  agencies  in  the 
Intelligence  Community,  or  in 
accordance  with  law  or  international 
agreements,  with  respect  to  persons  who 
may  pose  a  risk  of  air  piracy  or  terrorism 
or  who  may  pose  a  thl-eat  to  aviation, 
passenger  safety  or  national  security. 

(4)  To  the  Department  of  Justice  or 
other  Federal  agencies  conducting 
litigation,  or  in  a  proceeding  before  a 
court,  adjudicative  or  administrative 
body,  when:  (a)  TSA,  or  (b)  any 
employee  of  TSA  in  his/her  official 
capacity,  or  (c)  any  employee  of  TSA  in 
his/her  individual  capacity  where  DOJ 
or  TSA  has  agreed  to  represent  the 
employee,  or  (d)  the  United  States  or 
any  agency  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  TSA  determines  that  the 
records  are  both  relevant  and  necessary 
to  the  litigation  and  the  use  of  such 
records  is  compatible  with  the  purpose 
for  which  TSA  collected  the  records. 

(5)  To  airports  and  aircraft  operators, 
only  to  the  extent  the  disclosure  is 
deemed  required  for  counterterrorism  or 
passenger  or  aviation  security  purposes. 

(6)  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration 
(NARA)  in  records  management 
inspections  being  conducted  under  the    ■ 
authority  of  44  U.S.C.  2904  and  2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  electronically  at  a 
TSA  secure  facility.  The  records  are 
stored  on  magnetic  disc,  tape,  digital 
media,  CD-ROM,  and  may  also  be 
retained  in  hard  copy  format  in  secure 
file  folders. 

RETRIEVABILrrY: 

Data  are  retrievable  by  the 
individual's  name  or  other  identifier,  as 
well  as  non-identifying  information, 
such  as  flight  number. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  rules  and  policies,  including 
any  applicable  DHS  automated  systems 
security  and  access  policies.  The 
computer  system  from  which  records 
could  be  accessed  is  policy  and  security 
based,  meaning  access  is  limited  to 
those  individuals  who  require  it  to 
perform  their  official  duties.  The  system 
also  maintains  a  real-time  auditing 
function  of  individuals  who  access  the 
system.  Classified  information  is 
appropriately  stored  in  a  secured 
facility,  and  secured  databases  and 
containers  and  in  accordance  with  other 
applicable  requirements,  including 
those  pertaining  to  classified 
information. 

RETENTION  AND  DISPOSAL: 

A  request  is  pending  for  NARA 
approval  for  the  retention  and  disposal 
of  records  in  this  system.  For  U.S. 
persons,  (i.e.,  citizens  and  lawful 
permanent  resident  aliens),  records  will 
be  deleted  within  a  set  number  of  days 
after  the  safe  completion  of  the  travel  to 
which  the  record  relates.  The  duration 
of  data  retention  for  other  persons  is 
still  under  consideration.  Factors  to  be 
considered  in  determining  data 
retention  for  those  persons  will  include 
the  extent  of  information  required  to 
accurately  authenticate  passenger 
identity  and  the  amount  of  data 
available  from  commercial  data  on  non- 
U.S.  persons,  relative  to  U.S.  persons. 
Existing  records  obtained  from  other 
government  agencies,  including 
intelligence  iiiiormation,  watch  lists, 
and  other  data,  will  be  retained  for  three 
years,  or  until  superseded. 

Passenger  data  used  for  purposes  of 
system  development  and  testing  will  be 
deleted  upon  completion  of  the  test 
phase. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  CAPPS  II,  TSA,  PO  Box  597, 
Aimapolis  Junction,  MD  20701-0597. 


NOTIHCATION  PROCEDURES: 

Pursuant  to  5  U.S.C.  552a(k),  this 
system  of  records  may  not  be  accessed 
for  purposes  of  determining  if  the 
system  contains  a  record  pertaining  to  a 
particular  individual. 

RECORD  ACCESS  PROCEDURES: 

Although  the  system  is  exempt  from 
record  access  procedures  pursuant  to  5 
U.S.C.  552a(k),  DHS  has  determined  that 
all  persons  may  request  access  to 
records  conteiining  information  they 
provided  by  sending  a  written  request  to 
the  CAPPS  II  Passenger  Advocate  (P.O. 
Box  597,  Annapolis  Junction,  MD 
20701-0597).  To  the  greatest  extent 
possible  and  consistent  with  national 
seciu-ity  requirements,  such  access  will 
be  granted.  In  the  case  of  air  passengers, 
this  data  is  contained  in  the  PNR. 
Individuals  requesting  access  must 
comply  with  the  Department  of 
Homeland  Security  Privacy  Act 
regulations  on  verification  of  identity  (6 
CFR  5.21(d)).  Individuals  must  submit 
their  full  name,  current  address,  and 
date  and  place  of  birth.  You  must  sign 
your  request  and  your  signature  must 
either  be  notcuized  or  submitted  by  you 
under  28  U.S.C.  1746,  a  law  that  permits 
statements  to  be  made  under  penalty  of 
perjury  as  a  substitute  for  notarization. 
As  noted  above,  however,  in  order  to 
protect  passenger  privacy,  PNR  data  is 
not  retained  for  any  significant  time  in 
this  system.  Accordingly,  in  most  cases, 
the  response  to  a  record  access  request 
will  vety  likely  be  that  no  record  of  the 
passenger  exists  in  the  system. 

CONTESTING  RECORD  PROCEDURES: 

A  passenger  who,  having  accessed  his 
or  her  records  in  this  system,  wishes  to 
contest  or  seek  amendment  of  those 
records  should  direct  a  written  request 
to  the  CAPPS  11  Passenger  Advocate,  at 
P.O.  Box  597,  Annapolis  Junction,  MD, 
20701-0597.  The  request  should 
include  the  requestor's  full  name, 
current  address  and  date  of  birth",  as 
well  as  a  copy  of  the  record  in  question, 
and  a  detailed  explanation  of  the  change 
sought.  If  the  matter  cannot  be  resolved 
by  the  CAPPS  II  Passenger  Advocate, 
further  appeal  for  resolution  may  be 
made  to  the  DHS  Privacy  Office.  While 
non-U.S.  persons  are  not  covered  by  the 
Privacy  Act,  such  persons  will  still  be 
afforded  the  same  access  and  redress 
remedies.  These  remedies  for  all 
persons  will  more  fully  detailed  in  the 
CAPPS  II  privacy  policy,  which  will  be 
published  before  the  system  becomes 
fully  operational. 


RECORD  SOURCE  CATEGORIES: 

Pursuant  to  5  U.S.C.  552a(k),  this 
system  is  exempt  from  publishing  the 
categories  of  sources  of  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
from  5  U.S.C.  552a(c)(3),  (d),  (e)(1), 
(e)(4)(G),  (H),  and  (I),  and  (fl  pursuant  to 
5  U.S.C.  552a(k)(l)  and  (k)(2). 

Issued  in  Washington,  DC,  on  July  22, 
2003. 

Tom  Ridge, 

Secretary,  U.S.  Department  of  Homeland 
Security. 
[FR  Doc.  03-19574  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  of  Endangered 
Species  Recovery  Permits 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  We  announce  our  receipt  of 
an  application  to  conduct  certain 
activities  pertaining  to  scientific 
research  and  enhancement  of  survival  of 
endangered  species. 

DATES:  Written  conunents  on  this 
request  for  a  permit  must  be  received 
September  2,  2003. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director-Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
25486,  Denver  Federal  Center.  Denver, 
Colorado  80225-0486;  telephone  303- 
236-7400,  facsimile  303-236-0027. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone 
303-236-7400. 

SUPPLEMENTARY  INFORMATION:  The 
following  applicant  has  requested 
issuance  of  a  scientific  research  and 
enhancement  of  survival  permit  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.]. 
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TE-050706 

Applicant:  DaVid 

Ecosystems 

Cheyenne, 
The  applicant 

American 

{Nicroph 

conjunction 

throughout 

piirpose  of 

recovery. 

Dated:  July  11 
Ralph  O.  Morgefaweck 

Regional  Directo  r 
[FR  Doc.  03-1 
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Denver.  Colorado. 
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DEPARTMENl  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  5- Year  Review  of  the  Delta 
Smelt 

agency:  Fish  a|id  Wildlife  Service. 

Interior. 

ACTION:  Notice  lof  review. 


SUMMARY:  We,  he  U.S.  Fish  and 
Wildlife  Servic  e,  announce  a  5-year 
review  of  the  d  jlta  smelt  (Hypomesus 
transpacificus)  under  section  4(c)(2)(A) 
of  the  Endange  ed  Species  Act  of  1973 
(Act)  (16  U.S.C  1531  etseq).  The 
pxupose  of  revi  jws  conducted  under 
this  section  of  Ihe  Act  is  to  ensure  that 
the  classificatic  n  of  species  as 
threatened  or  e  idangered  on  the  List  of 
Endangered  am  i  Threatened  Wildlife 
and  Plants  (Lisi )  is  acciu-ate. 

The  5-year  re  I'iew  is  an  assessment  of 
the  best  scientific  and  commercial  data 
available  at  the  time  of  the  review. 
Therefore,  we  are  requesting  submission 
of  any  new  information  (best  scientific 
and  commercial  data)  on  the  delta  smelt 
since  its  origini  1  listing  as  a  threatened 
If  the  present 
this  species  is  not 
the  best  scientific  and 


species  in  1993 
classification  o 
consistent  with 


commercial  infi  tnnation  available,  we 


Common  name 


delta  smelt 


The  followin; 
provided  to  assist 
contemplate  su 
regarding  the 


may,  at  the  conclusion  of  this  review, 
initiate  a  separate  action  to  propose 
changes  to  the  List  accordingly. 
DATES:  To  allow  us  adequate  time  to 
conduct  this  review,  we  must  receive 
your  information  no  later  than 
September  30,  2003. 
ADDRESSES:  Submit  information  to  the 
Field  Office  Supervisor,  Attention:  Delta 
Smelt  5-year  Review,  Sacramento  Fish 
and  Wildlife  Office,  2800  Cottage  Way, 
Room  W-2605,  Sacramento,  California 
95825-1846.  Information  received  in 
response  to  this  notice  and  review 
results  will  be  available  for  public 
inspection  by  appointment,  diuing 
normal  business  hours,  at  the  above 
address.  New  information  regarding  the 
delta  smelt  may  be  sent  electronically  to 
Lawrence_Host@fws.gov. 
TOR  FURTHER  INFORMATION  CONTACT:  For 
the  delta  smelt,  contact  Harry 
McQuillen  or  Larry  Host  at  the  above 
address,  or  at  916/414-6547. 
SUPPLEMENTARY  INFORMATION: 

Why  Is  a  5-Year  Review  Conducted? 

Section  4(c)(2)(A)  of  the  Act  requires 
that  we  conduct  a  review  of  listed 
species  at  least  once  every  5  years.  We 
are  then,  under  section  4(c)(2)(B)  and 
the  provisions  of  subsections  (a)  and  (b), 
to  determine,  on  the  basis  of  such  a 
review,  whether  or  not  any  species 
should  be  removed  from  the  List 
(delisted),  or  reclassified  from 
endangered  to  threatened,  or  threatened 
to  endangered.  Our  regulations  at  50 
CFR  424.21  require  that  we  publish  a 
notice  in  the  Federal  Register 
announcing  those  species  currently 
under  active  review.  This  notice 
announces  our  active  review  of  the  delta 
smelt. 

Why  Is  the  Review  Being  Conducted  for 
the  Delta  Smelt  at  This  Time? 

Conducting  a  5-year  review  for  the 
delta  smelt  at  this  time  was  agreed  to  in 
connection  with  the  settlement  of  two 
lawsuits,  California  Farm  Bureau 
Federation  et  al.  v.  U.S.  Department  of 
the  Interior  et  al..  Case  No.  1:02CV02328 


(D.D.C..  Nov.  22,  2002)  and  San  Luis  &■ 
Delta  Mendota  Water  Authority  et  al.  v. 
U.S.  Department  of  the  Interior  et  al.. 
Case  No.  CIV-F-02-6461  REC.  D.B. 
(E.D.  Cal.,  Nov.  22,  2002).  The 
settlement  agreement  was  signed  by  the 
DC  district  court  on  June  13,  2003,  and 
by  the  federal  district  court  in  Fresno, 
California  on  June  19,  2003. 

What  Information  Is  Considered  in  the 
Review? 

The  5-year  review  considers  all  new 
information  available  at  the  time  of  the 
review.  This  review  will  consider  the 
best  scientific  and  commercial  data  that 
has  become  available  since  the  current 
listing  determination  or  most  recent 
status  review,  such  as: 

A.  Species  biology  including,  but  not 
limited  to,  population  trends, 
distribution,  abundance,  demographics, 
and  genetics; 

B.  Habitat  conditions  including,  but 
not  limited  to,  amount,  distribution,  and 
suitability; 

C.  Conservation  measures  that  have 
been  implemented  that  benefit  the 
species; 

D.  Threat  status  and  trends  (see  five 
factors  under  heading  "How  do  we 
determine  whether  a  species  is 
endangered  or  threatened?");  and 

E.  Other  new  information,  data,  or 
corrections  including,  but  not  limited 
to,  taxonomic  or  nomenclatural  changes, 
identification  of  erroneous  information 
contained  in  the  List,  and  improved 
analytical  methods. 

How  Is  the  Delta  Smelt  Currently 
Listed? 

The  List  is  found  in  50  CFR  17.11 
(wildlife)  and  17.12  (plants). 
Amendments  to  the  List  through  final 
rules  are  published  in  the  Federal 
Register.  The  List  is  also  available  on 
our  Internet  site  at  http:// 
endangered.fws.gov/ 
wildlife. html* Species.  In  Table  1  below, 
we  provide  a  summary  of  the  listing 
information  for  the  delta  smelt. 


Table  1  .—Summary  of  the  Listing  Information  for  the  Delta  Smelt 


Scientific  name 


Hypomesus  transpacificus 


Status 


Threatened 


Where  listed 


U.S.A.  (CA) 


Final  listing  rule 


58  FR  12863  (05-MAR- 
93). 


Definitions  Reh  ted  to  This  Notice 


definitions  are 
those  persons  who 
Iimitting  information 
sp  ecies  being  reviewed: 


A.  Species  includes  any  species  or 
subspecies  of  fish,  wildlife,  or  plant, 
and  any  distinct  population  segment  of 
any  species  of  vertebrate,  which 
interbreeds  when  mature. 


B.  Endangered  means  any  species  that 
is  in  danger  of  extinction  throughout  all 
or  a  significant  portion  of  its  range. 

C.  Threatened  means  any  species  that 
is  likely  to  become  an  endangered 
species  within  the  foreseeable  futiu^ 
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throughout  all  or  a  significant  portion  of 
its  range. 

How  Do  We  Determine  Whether  a 
Species  Is  Endangered  or  Threatened? 

Section  4(a)(1)  of  the  Act  establishes 
that  we  determine  whether  a  species  is 
endangered  or  threatened  based  on  one 
or  more  of  the  five  following  factors: 

A.  The  present  or  threatened 
destruction,  modification,  or 
cm-tailment  of  its  habitat  or  range; 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes; 

C.  Disease  or  predation; 

D.  The  inadequacy  of  existing 
regulatory  mechanisms;  or 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

Section  4(a)(1)  of  the  Act  requires  that 
our  determination  be  made  on  the  basis 
of  the  best  scientific  and  commercial 
data  available. 

What  Could  Happen  as  a  Result  of  This 
Review? 

If  we  find  that  there  is  new 
information  concerning  the  delta  smelt 
indicating  a  change  in  classification 
may  be  warranted,  we  may  propose  a 
new  rule  that  could  do  one  of  the 
following:  (a)  Reclassify  the  species 
from  threatened  to  endangered;  or  (b) 
remove  the  species  from  the  List.  If  we 
determine  that  a  change  in  classification 
is  not  warranted,  the  delta  smelt  will 
remain  on  the  List  under  its  current 
status. 

What  Will  Happen  if  No  New 
Information  Is  Submitted  for  the 
Species  Under  Review? 

If  there  is  no  new  information  no 
changes  will  be  made  to  the 
classification  of  the  delta  smelt  under 
this  review.  However,  we  are  not 
limited  to  reviewing  listed  species  only 
during  a  5-year  review.  We  may  review 
a  species  at  any  time,  and  may  initiate 
reclassification  or  delisting  whenever 
the  best  available  scientific  and 
commercial  information  indicates  that 
such  action  is  warranted. 

Public  Solicitation  of  New  Information 

We  request  any  new  information 
concerning  the  status  of  the  delta  smelt. 
New  information  is  considered  to  be 
scientific  and  commercial  data  that  has 
become  available  since  the  time  of  the 
species'  current  listing  determination.  In 
particular,  we  are  seeking  information 
such  as: 

A.  Species  biology  including,  but  not 
limited  to,  population  trends, 
distFibution.  abundance,  demographics, 
and  genetics; 


B.  Habitat  conditions  including,  but 
not  limited  to,  amount,  distribution,  and 
suitability; 

C.  Conservation  measures  that  have 
been  implemented  that  benefit  the 
species; 

D.  Threat  status  and  trends  (see  five 
factors  under  heading  "How  do  we 
determine  whether  a  species  is 
endangered  or  threatened?");  and 

E.  Other  new  information,  data,  or 
corrections  including,  but  not  limited 
to,  taxonomic  or  nomenclatural  changes, 
identification  of  erroneous  information 
contained  in  the  List,  and  improved 
analytical  methods. 

Information  submitted  should  be 
supported  by  documentation  such  as 
maps,  bibliographic  references,  methods 
used  to  gather  and  analyze  the  data, 
and/ or  copies  of  any  pertinent 
publications,  reports,  or  letters  by 
knowledgeable  sources. 

Authority:  This  document  is  published 
under  the  authority  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]. 

Dated:  July  16,  2003. 
Matt  Hogan, 

Deputy  Director,  Fish  and  Wildlife  Senice. 
[FR  Doc.  03-19587  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMErn*  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-075-03-1330-EO] 

Notice  of  Availability  of  Supplemental 
Mine  and  Reclamation  Plan,  North 
Rasmussen  Ridge  Mine,  Final 
Environmental  Impact  Statement, 
Caribou  County,  ID 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  of  Final 

Environmental  Impact  Statement  (FEIS). 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
Bm-eau  of  Land  Management  policy,  this 
notice  announces  the  publication  of  the 
Final  Environmental  Impact  Statement 
for  the  Supplemental  Mine  and 
Reclamation  Flan  for  the  North 
Rasmussen  Ridge  phosphate  mine. 
Caribou  County,  Idaho. 

In  accordance  with  the  National 
Environmental  Policy  Act  102(2)(C)  of 
1969,  the  environmental  impact 
statement  was  prepared  to  assess  the 
impacts  of  implementing  the 
Supplemental  Mine  and  Reclamation 
Plan,  and  to  disclose  those*impacts  to 
the  public  and  the  lead  agency  decision- 
maker. 

The  environmental  impact  statement 
analyzes  the  potential  impacts  related  to 


the  expansion  of  mining  at  Agriiun's 
North  Rasmussen  Ridge  Mine  in 
southeast  Idaho.  The  Proposed  Action 
includes  developing  two  mine  pits  and 
a  haul  road.  Use  of  existing  support  and 
transportation  systems  would  continue. 
Existing  operations  at  the  Central 
Rasmussen  Ridge  Mine  were  approved 
in  a  1997  Record  of  Decision.  This 
environmental  analysis  reviews 
potential  impacts  from  selenium  and 
updates  the  previous  impact  analyses 
for  other  resources.  Alternatives  to  the 
Proposed  Action  are  also  analyzed  and 
site-specific  mitigation  measures 
developed.  The  agency  Preferred 
Alternative  is  the  Proposed  Action 
because  it  disturbs  the  least  acreage  of 
the  action  alternatives  and  all  waste 
material  is  backfilled  to  the  pits, 
DATES:  A  30-day  availability  period  will 
start  when  the  Environmental  Protection 
Agency  publishes  its  notice  of 
availability  and  filing  of  the  FEIS  in  the 
Federal  Register.  The  public  can 
comment  on  the  FEIS  during  that  30-day 
period.  Upon  completion  of  the  30-day 
availability  period,  the  BLM  will 
consider  the  comments  received  on  the 
FEIS  and  then  will  issue  a  Record  of 
Decision  (ROD). 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  document,  please 
call  (208)  478-6353,  or  write  or  e-mail 
Mr.  Wendell  Johnson,  BLM  Pocatello 
Field  Office,  1111  North  8th  Avenue, 
Pocatello,  Idaho  83201,  or  e-mail 
ID_NRasmussen_EIS@blm.gov. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  May  18.  2001.  A 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  (DEIS) 
was  published  in  the  Federal  Register 
on  March  7.  2003.  In  addition  to  the 
Proposed  Action  (the  Agencies  Preferred 
Alternative)  of  continuing  mining  along 
the  strike  of  the  ore  while  backfilling 
previously  mined-out  pits,  two 
additional  alternatives  are  being 
considered — Alternative  1  is  similar  to 
the  proposed  alternative,  but  includes 
impermeable  capped  backfilled 
wastes — Alternative  2  is  described  as 
the  No- Action  Alternative  and  would 
not  allow  mineral  extraction  to  occur  on 
the  approved  leases.  Two  additional 
alternatives  were  identified  and 
considered  in  comments  received  on  the 
DEIS — the  first  additional  alternative 
suggested  in  the  comments  included  a 
redesign  of  the  partially  backfilled  pit 
bottom  to  allow  water  to  drain  to  one 
end  of  an  impermeable  layer  lined  pit. 
The  water  collected  within  the  pit  could 
then  be  pumped  to  adjacent  wetlands. 
The  second  alternative  identified  from 
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comments  in  I  he  DEIS  was  to  mine  and 
transport  ore  from  Utah  to  supply 


Agrium's  ferti 
FEIS  is  publis 
format  that  rei 


izer  plant  in  Idaho.  The 
led  in  an  abbreviated 
ponds  to  comments 


received  on  thje  DEIS 

Phil  Damon, 

Field  Office  Manager. 

IFR  Doc.  03-192  04  Filed  7-31-03;  8:45  am] 

BIUJNG  CODE  «31t  -GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lanid  Management 

[OR-1 1 5-2824-bB;  HAG  3-01 67] 

Notice  Of  AvaiiabJIrty  of  the  Timbered 
Rock  Fire  Salvage  and  Elk  Creek 
Watershed  Restoration  Draft 
Environmental  Impact  Statement 

AGENCY:  Burea  i  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Timbered  Rod  Fire  Salvage  and  Elk 

Creek  Watersh  'd  Restorationpraft 

Environmental  Impact  Statement  (DEIS). 


th; 


mc  ve 


ac  cordance  with  section 
Nati  anal  Environmental 
)69,  a  DEIS  has  been 
Bureau  of  Land 
(BLM).  Medford  District,  to 
e  salvage  opportunities 
he  Timbered  Rock  Fire 
I  Bstoration  projects 
resoiu-ce  conditions 
de  sired  future  conditions 
ths  Northwest  Forest  Plan, 
Watershed  Analysis,  and  the 
Late-Successional 
Assesstnent.  The  subject  lands 
Late-Successional 
i  Jorlhwest  Forest  Plan, 
pro  iects  are  designed  to 
establishment  or  protection  of 
forest  conditions.  The 
whether  to  pursue 
( >i  snags  and  coarse  wood 
reti  lined,  and  restoration 
3L>  I-administered  lands 
adjacent  to  the  Late- 
R(  (Serve  and  Elk  Creek 


summary:  In 

202  of  the 
Policy  Act  of  1 
prepared  by 
Management 
analyze  possib 
resulting  from 
and  proposed 
designed  to 
closer  to  the 
identified  in 
Elk  Creek 
South  Cascade; 
.  Reserve 
were  designatei  1 
Reserve  in  the 
Restoration 
accelerate 
late-successionpl 
DEIS  addresses 
salvage,  levels 
debris  to  be 
projects  on 
within  and 
Successional 
Watershed. 

DATES:  Written  :omjnents  on  the  DEIS 
will  be  accepted  for  60  days  from  the 
date  the  Enviro  imental  Protection 
Agency  publish  es  its  Notice  of 
Availability  of  the  DEIS  in  the  Federal 
Register.  Oral  a  id/or  written  comments 
may  also  be  pre  sented  at  public 
meetings/open  louses.  These  public 
meetings/open  louses  will  be 
announced  at  least  15  days  in  advance 
through  public  lotices,  media  news 
releases,  the  Me  dford  District  Web  site, 
and/or  mailings ,  ^ 


ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to 
Timbered  Rock  EIS,  3040  Biddle  Road, 
Medford,  Oregon,  97504;  or  e-mail 
orllOtreis@or.bInri.gov.  Copies  will  be 
available  at  the  Jackson  and  Josephine 
County  libraries,  and  on  the  Timbered 
Rock  Fire  Salvage  and  Elk  Creek 
Watershed  Restoration  Web  site  at 
h  tip :  1 1  www.  or.  blm  .gov/Medford/ 
TimbrockEIS/index.htm.  Copies  of  the 
DEIS  will  be  mailed  to  individuals, 
agencies,  or  companies  who  previously 
requested  copies.  A  limited  number  of 
copies  of  the  dociunent  will  be  available 
at  the  Medford  District  Office,  3040 
Biddle  Road,  Medford,  Oregon,  97504.  If 
you  wish  to  withhold  your  name  or 
street  address  from  public  review  or 
from  disclosure  imder  the  Freedom  of 
Information  Act.  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  and 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety.  Comment  letters  may  be 
reprinted  in  the  Final  Environmental 
Impact  Statement  (FEIS). 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Williams  at  (541)  944-6620  or  John 
Bergin  at  (541)  840-9989. 
SUPPLEMENTARY  INFORMATION:  The  DEIS 
addresses  alternatives  for  possible 
salvage  opportunities  and  proposed 
restoration  projects  designed  to  move 
resource  conditions  closer  to  the  desired 
future  conditions  identified  in  the 
Northwest  Forest  Plan,  Elk  Creek 
Watershed  Analysis,  and  the  South 
Cascades  Late-Successional  Reserve 
Assessment  (LSRA).  Two  types  of 
salvage,  area  and  roadside,  are 
discussed  in  Alternatives  C  through  G. 
Alternatives  A  and  B  propose  no 
salvage.  Alternatives  C  through  G  were 
designed  using  specific  guidance 
relating  to  post-fire  salvage  and/or  Late- 
Successional  Reserve  guidelines. 
Research  could  be  incorporated  within 
each  of  the  salvage  alternatives. 
Included  in  the  design  of  Alternative  G 
is  a  study  of  the  effects  of  various  snag 
retention  levels  on  wildlife  species. 
Roadside  salvage  is  designed  to  reduce 
existing  or  potential  public  safety 
concerns  while  recovering  economic 
value  of  these  dead  trees. 

Four  levels  of  restoration  projects  are 
proposed  in  tKe  six  action  alternatives: 
Focused,  moderate,  extensive,  and 
focused  within  the  fire  perimeter  only. 
The  restoration  varies  by  the  scope  of 
the  projects  (acres,  miles  of  roads,  etc.). 


intensity  of  the  treatments,  and  location 
of  the  treatments.  Restoration  projects 
are  located  both  within  the  Timbered 
Rock  Fire  perimeter  and  outside  the  fire 
area.  Most  projects  are  located  within 
the  Elk  Creek  Watershed;  however,  a 
proposed  eagle  nest  project  and  some 
fuel  management  zone  projects  are 
located  on  ridge  tops  within  adjacent 
watersheds.  Projects  are  based  on 
recommendations  presented  in  the  Late- 
Successional  Reserve  Assessment  and/ 
or  Elk  Creek  Watershed  Analysis,  or 
were  developed  to  address  specific 


issues. 


Projects  proposed  within  the  fire  area 
focus  on  road  projects  to  reduce  existing 
and  potential  sedimentation  from  the 
road  network,  fish  improvement 
projects,  development  of  Fuel 
Management  Zones,  and  reducing  future 
hazardous  fuel  conditions  within 
existing  Northern  Spotted  Owl  activity 
centers.  Reforestation  of  the  burned  area 
was  assessed  in  the  Emergency 
Stabilization/Rehabilitation  Plan 
Environmental  Assessment.  Alternatives 
A  and  E  follow  these  recommendations. 
Other  approaches  to  reforestation  are 
presented  in  Alternatives  B,  C,  D,  F,  and 
G.  A  reforestation  study  is  included 
which  would  evaluate  a  variety  of 
planting  densities,  species,  and  follow- 
up  treatments  in  both  salvage  and 
unsalvaged  areas.  This  reforestation 
research  could  be  incorporated  into  any 
alternative. 

Alternative  A  (No  Action, 
Continuation  of  current  management) 
follows  the  Emergency  Stabilization/ 
Rehabilitation  Plan  as  planned  for  the 
Timbered  Rock  Fire^  No  restoration 
projects  are  proposed,  but  rehabilitation 
and  stabilization  projects  proposed  in 
the  Timbered  Rock  Fire  Rehabilitation/ 
Stabilization  Project  Environmental 
Assessment  would  be  implemented. 

Emphasis  of  Alternative  B  (No 
Salvage  and  Focused  Restoration 
Emphasis)  is  placed  on  reducing  non- 
commercial size  vegetative  competition 
in  over-stocked  stands  with  density 
management  treatments,  fuels  reduction 
treatments,  and  pine  habitat  restoration. 
Areas  proposed  for  treatment  are 
generally  those  in  most  need  of  reducing 
competing  vegetation.  Within  the  fire 
perimeter,  restoration  would  focus  on 
high  priority  road  work.  Restoration 
actions  would  focus  on  non-commercial 
projects,  designed  to  accelerate  the 
growth  of  trees  in  stands  to  promote 
late-successional  conditions  with  a 
variety  of  size  classes.  Species  diversity 
would  be  maintained  to  promote 
connectivity  between  owl  activity  sites 
and  develop  late-successional  forest 
characteristics. 


In  Alternative  C  (Salvage  Following 
South  Cascade  Late-Successional 
Reserve  Assessment  Guidelines  and 
Moderate  Restoration  Emphasis),  area 
salvage  emphasis  is  proposed  in  high 
and  moderate  burn  severity  areas  greater 
than  10  acres  where  the  fire  resulted  in 
a  stand-replacement  event.  Alternative 
C  salvage  is  based  on  guidelines  from 
the  Late-Successional  Reserve 
Assessment  for  snag  and  coarse  woody 
debris  retention.  Restoration  projects 
include  fish  habitat  improvement,. Late- 
Successional  Reserve  thinning,  pine  and 
oak  woodlands  restoration,  reforestation 
of  stand-replacement  areas  greater  than 
5  acres,  fuels  reduction  along  ridgelines, 
wildlife  habitat  enhancement  projects, 
and  road  improvement  projects. 

In  Alternative  D  (Late-Successional 
Reserve  Guidelines  for  Salvage  Using 
DecAID  Wood  Advisor  Tool  for  Snags 
and  Coarse  Woody  Debris  (CWD)  and 
Moderate  Restoration  Emphasis),  area 
salvage  emphasis  is  proposed  in  high 
and  moderate  burn  severity  areas  greater 
than  10  acres  where  the  fire  resulted  in 
a  stand-replacement  event.  Instead  of 
following  LSRA  salvage  guidelines,  snag 
and  coarse  woody  debris  retention 
levels  in  this  alternative  are  based  on 
the  DecAID  Wood  Advisor  tool. 
Restoration  projects  would  be  the  same 
as  Alternative  C. 

In  Alternative  E  (High  Level  of 
Salvage  and  Extensive  Restoration 
Emphasis),  area  salvage  emphasis  is 
proposed  in  high,  moderate,  low  and 
very  low  burned  severity  areas.  Snag 
retention  levels  within  die  high  and 
moderate  burn  severity  areas  would  be 
6-14  snags/acre.  This  is  based  on  study 
by  Haggard  and  Gaines  (2001)  which 
found  the  highest  diversity  in  cavity 
nesting  species  and  the  highest  number 
of  nests  where  snag  densities  ranged 
from  6-14  snags/acre.  Snag  retention 
within  the  low  and  very  low  burn 
severity  areas  with  canopy  cover  greater 
than  40  percent  would  be  4  snags/acre. 
The  course  woody  debris  level  in  this 
alternative  would  be  a  minimum  of  120 
linear  feet/acre.  Extensive  restoration 
would  increase  the  scope  of  the  projects 
(acres,  miles  of  roads,  etc.),  intensity  of 
the  treatments,  and  location  of  the 
treatments  identified  in  Alternative  C 
and  D.  Alternative  E  also  proposes 
seasonal  closure  of  some  roads. 

In  Alternative  F  (Salvage  Logging  and 
Post-fire  rehabilitation  actions 
consistent  with  report  on 
Recommendations  for  Ecologically 
Sound  Post-Fire  Salvage  Management 
and  Other  Post-Fire  Treatments  on 
Federal  Lands  in  the  West  (Beschta  et 
al.,  1995)),  area  salvage  emphasis  is 
based  on  recommendations  to  avoid 
severely  burned  areas,  erosive  sites, 


fragile  soils,  riparian  areas,  steep  slopes, 
or  sites  where  accelerated  erosion  is 
possible.  Existing  snags  and  course 
woody  debris  levels  would  be  retained 
on  all  these  areas.  Salvage  would  occur 
in  3-10  acre  patches  of  fire-killed  trees. 
Within  each  of  these  patches,  a 
minimum  of  2  acres  would  be  reserved 
from  salvage.  The  Beschta  et  al.  report 
does  not  address  actions  outside  of  a 
burned  area.  As  a  result,  no  Late- 
Successional  Reserve  restoration  actions 
are  proposed.  However,  restoration 
projects  within  the  fire  perimeter, 
consistent  with  Beschta  et  al.  report  are 
proposed. 

In  Alternative  G  (Preferred  %. 

Alternative — Salvage  Including 
Research  and  Moderate  Restoration 
Emphasis),  area  salvage  emphasis  is 
based  on  research  to  study  the  effects  of 
various  snag  levels  oo  selected  wildlife 
species.  Sixteen  units  were  selected  to 
be  included  in  this  study.  These  units 
are  generally  30  acres  or  greater  and 
would  be  salvaged  at  various  levels.  In 
addition,  four  control  units  would  not 
be  salvaged.  Stand  replacement  areas 
(high  and  moderate  bum  severity) 
outside  of  research  units  greater  than  10 
acres  would  also  be  considered  for 
salvaging.  Snag  and  course  woody 
debris  levels  would  meet  DecAid  Wood 
Advisor  recommendations,  as  well  as, 
other  local  and  regional 
recommendations.  A  reforestation  study 
is  also  included,  which  would  evaluate 
a  variety  of  planting  densities,  species, 
and  follow-up  treatments  in  both 
salvaged  and  unsalvaged  areas. 
Restoration  projects  would  be  the  same 
as  Alternatives  C  and  D.  Alternative  G 
also  proposes  seasonal  closure  of  some 
roads. 

It  is  not  the  intent  of  this  project  to 
change  land  use  allocations,  nor 
Standard  and  Guidelines  made  through 
the  Northwest  Forest  Plan  and  later 
adopted  through  the  Medford  District 
Resource  Management  Plan.  The 
Preferred  Alternative  has  been 
determined  to  be  consistent  with  the 
Northwest  Forest  Plan  and  Medford 
District  Resource  Management  Plan. 
However,  if  alternative  E  or  F  is  selected 
as  the  Preferred  Alternative  in  the  Final 
EIS,  a  plan  amendment  may  be  required. 

Mary  Smelcer, 

Acting  District  Manager.  •* 

[PR  Doc.  03-19205  Filed  7-31-03;  8:45  am) 

BILLING  rODE  431(>-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-930-1020-AC] 

Notice  of  Public  Meetings:  Northwest 
California  Resource  Advisory  Council; 
Northeast  California  Resource 
Advisory  Council;  Central  California 
Resource  Advisory  Council;  California 
Desert  District  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  and  the  Federal 
Advisory  Committee  Act  of  1972 
(FACA),  the  U.  S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Northwest  California  Resource 
Advisory  Council;  Northeast  California 
Resource  Advisory  Council;  Central 
California  Resource  Advisory  Coimcil 
and  California  Desert  District  Advisory 
Council  will  meet  as  indicated  below. 
DATES:  Northwest  California  Resource 
Advisory  Council — September  3,  2003, 
10  a.m.  to  3  p.m..  Holiday  Inn,  1900 
Hilltop  Dr.,  Redding,  CA.  The  council 
will  discuss  the  Sustaining  Working 
Landscapes  initiative.  Public  comment 
yvill  be  received  at  1  p.m. 

Northeast  California  Resource 
Advisory  Council — September  26-27, 
2003.  On  September  26,  the  meeting 
begins  at  8  a.m.  at  the  BLM  Eagle  Lake 
Field  Office,  2950  N.  State  St., 
Susanville,  CA.  The  council  will  discuss 
the  Sustaining  Working  Landscapes 
initiative  and  will  receive  public 
comment  beginning  at  1  p.m.  Additional 
agenda  items  include  juniper 
management  and  land  use  updates.  A 
Public  land  improvement  project  field 
tour  will  be  conducted  on  September 
27,  2003.  Members  of  the  public  are 
welcome.  They  must  provide  their  own 
transportation  and  lunch. 

California  Desert  District  Advisory 
Council:  September  19-20,  2003,  at  the 
Kerr  McGee  Center,  100  West  California 
Avenue,  Ridgecrest,  CA.  The  Council 
will  discuss  a  variety  of  agenda  topics 
on  Friday,  September  19.  Saturday, 
September  20  will  include  a  briefing 
and  overview  of  the  Sustaining  Working 
Landscapes  initiative  from  8  a.m.  to  10 
a.m.  followed  by  public  comment  from 
10:15  a.m.  to  12  noon  and  1:30  p.m.  to 
3:30  p.m.,  followed  by  comments/ 
recommendations  from  Council 
members.  A  court  reporter  will  record 
all  public  comments.  The  meeting  will 
adjourn  5  p.m. 

Central  California  Resource  Advisory 
Council— October  3-4,  2003  in  the 
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conference  roi  )m  of  the  BLM  Bakersfield 
Field  Office,  2  801  Pegasus  Avenue, 
Bakersfield,  C\.  On  October  3,  the 
council  will  d  iscuss  the  Sustaining 
Working  Lane  scapes  initiative  and  will 
receive  public  comment  beginning  at  3 
p.m.  On  Octol  er  4,  the  council  will 
continue  discussion  on  Sustaining 
Working  Land  scapes.  Other  Central 
California  land  management  issues  will 
be  discussed  as  iime  allows. 


FOR  FURTHER 

Northwest  anc 
Councils,  contact 
Officer  Jeff  Foi  itana 
Office,  Susanville 


California 
Council, 
Officer  Doran 
District  Office 
697-5220. 


IHFORMATION  CONTACT:  For 

Northeast  Advisory 
BLM  Public  Affairs 
,  Eagle  Lake  Field 
CA,  (530)  252-5332. 

Dfesert  District  Advisory 
conta  :t  BLM  Public  Affairs 
Sanchez,  California  Desert 
Moreno  Valley,  CA.  (909) 


Central  Cali 
Council,  contact 
Office  Manage; 
Commimity  Pl^umer 
985-4474. 


i  omia  Resource  Advisory 

BLM  Folsom  Field 
■  Deane  Swickard,  or 

John  ScuU  at  (916) 


SUPPLEMENTAR  '  INFORMATION:  The 
members  of  th(  i  councils  advise  the 
Secretary  of  thi  ( Interior,  through  the 
BLM,  on  a  van  jty  of  planning  and 
management  is  sues  associated  with 
public  land  management  in  California. 
At  these  meetii  igs,  the  major  agenda 
topics  will  be  t  le  Sustaining  Working 
Landscapes  ini  tiative  in  which  the 
Bureau  is  consi  dering  new  management 
approaches  int  snded  to  promote  better 
partnerships  w  th  grazing  permittees, 
advance  the  loi  ig-term  health  and 
productivity  of  the  public  lands, 
provide  for  sus  ainable  ranching  and 
improve  BLM's  business  practices.  The 
councils  will  d  scuss  the  initiative  and 
receive  public  ( :omments.  All  meetings 
are  open  to  the  public.  Members  of  the 
public  may  present  written  comments  to 
the  council.  Each  formal  council 
meeting  will  ha  ve  time  allocated  for 
public  comments.  Depending  on  the 
number  of  pers  )ns  wishing  to  speak, 
and  the  time  available,  the  time  for 
individual  com  nents  may  be  limited. 
Individuals  who  plan  to  attend  and 
need  special  asi  iistance,  such  as  sign 
language  interp  retation  and  other 
reasonable  accammodations,  should 
contact  the  BLM  as  provided  above. 

Dated:  July  28,  >003. 
J.  Anthony  Oanni , 
Deputy  State  Dire  :tor.  Resources. 
[PR  Doc.  03-1958  3  Filed  7-31-03;  8:45  am] 

BILUNG  C00£  4310-iO-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  Of  Inventory  Completion: 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  hiunan 
remains  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA.  The  human  remains 
were  removed  from  Middlesex  and 
Worcester  Coimties,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
officials  of  Nipmuc  Nation  (a 
nonfederally  recognized  Indian  group) 
and  Wampanoag  Repatriation 
Confederation,  representing 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah),  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

In  1878,  human  remains  representing 
one  individual  were  collected  by  A.F. 
Aldrich  from  Uxbridge,  Worcester 
County,  MA,  and  were  donated  by  Mr. 
Aldrich  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
Museum  documentation  indicates  that  a 
tin  box  containing  cloth  and  a  thimble 
were  located  with  the  human  remains; 
these  objects  date  the  interment  to  the 
Historic  or  Contact  periods  (post-A.D. 
1500).  The  objects  are  not  in  the 
possession  of  the  Peabody  Museiun  of 
Archaeology  and  Ethnology  and  their 
location  is  unknown.  Archeological, 
historical,  and  ethnographic  sources, 
along  with  consultation  with  regional 


Native  American  groups,  indicate  that 
this  region  of  Massachusetts  was  the 
aboriginal  homelands  of  the  Nipmuc 
Nation  diuing  the  Historic  and  Contact 
periods. 

In  1890,  himian  remains  representing 
one  individual  were  collected  by  Adams 
Tolman  from  Concord,  Middlesex 
County,  MA,  and  were  donated  by  Mr. 
Tolman  to  the  Peabody  Museum  of 
Archeology  and  Ethnology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  pattern  of  copper  stains  present  on 
the  human  remains  indicates  that  they 
were  interred  sometime  after  European 
contact  (circa  A.D.  1500).  Archeological, 
historical,  and  ethnographic  sources, 
along  with  consultation  with  regional 
Native  American  groups,  indicate  that 
during  the  Historic  and  Contact  periods 
this  area  of  Massachusetts  was  the 
border  region  between  the  Nipmuc 
Nation  and  the  Massachusett  people. 
Because  there  is  no  known  present-day 
tribe  representing  the  Massachusett 
people,  shared  group  identity  may  be 
reasonably  traced  only  to  the  Nipmuc 
Nation. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  has  determined  that  the 
human  remains  described  in  this  notice 
cannot  be  affiliated  with  an  Indian  tribe 
according  to  the  definition  of  cultural 
affiliation  at  25  U.S.C.  3001  (2).  and  are 
considered  cultiually  unidentifiable. 
According  to  the  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee's  charter,  the  Review 
Committee  is  responsible  for 
recommending  specific  actions  for 
disposition  of  cultiu-ally  unidentifiable 
human  remains.  In  October  1998,  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  presented  a  disposition 
proposal  to  the  Review  Committee  to 
repatriate  two  culturally  unidentifiable 
human  remains  to  the  Nipmuc  Nation. 
The  proposal  was  considered  by  the 
Review  Committee  at  its  December  1998 
meeting. 

The  Review  Committee  recommended 
disposition  of  the  human  remains  to  the 
Nipmuc  Nation  contingent  upon  the 
museum's  meeting  two  requirements.  A 
January  11,  2000,  letter  from  the 
National  Park  Service  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
requested  that  the  museum  publish  a 
Notice  of  Inventory  Completion  in  the 
Federal  Register,  and  that  it  consider 
documentation  compiled  as  part  of  the 
inventory  process  as  public  information 
and  aveiilable  for  educational  and 
scientific  uses.  The  two  requirements 
will  have  been  met  with  the  publication 
of  this  notice  in  the  Federal  Register. 
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Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  two  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeolog>'  and 
Ethnology  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Nipmuc  Nation. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Diana  Loren,  Acting 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
495-4125,  before  September  2,  2003. 
Repatriation  of  the  human  remains  to 
the  Nipmuc  Nation  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

Peabody  Museum  of  Archeology  and 
Ethnology  is  responsible  for  notifying 
Nipmuc  Nation  (a  nonfederally 
recognized  Indian  group)  and 
Wampanoag  Repatriation  Confederation, 
representing  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah),  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group)  that  this 
notice  has  been  published. 

Dated:  May  29,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[PR  Doc.  03-18705  Piled  7-31-03;  8:45  am] 
BIU.ING  CODE  43ia-70-S 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  102&-0115, 1029-0116, 
and  1029-0117 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
action:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  information  for  30  CFR 
parts  773,  774  and  778. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 


by  September  30,  2003,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.,  NW.,  Room 
210— SIB,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtrelease@osmre.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783  or 
at  the  e-mail  address  listed  above. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5.  CFR  regulations  at  5 
CFR  1320,  which  implement  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  [see  5  CFR 
1320.8  (d)).  This  notice  identifies 
information  collections  that  OSM  will 
be  submitting  to  OMB  for  extension. 
These  collections  are  contained  in  30 
CFR  part  773  (Requirements  for  permits 
and  permit  processing),  part  774 
(Revision;  Renewal:  and  Transfer, 
Assignment,  or  Sale  of  Permit  Rights), 
and  part  778  (Permit  Applications — 
Minimum  Requirements  for  Legal, 
FineiDcial,  Compliance,  and  Related 
Information). 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accxuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  be  included  in 
OSM's  submissions  of  the  information 
collection  requests  to  OMB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 


Title:  Requirements  for  Permits  and 
Permit  Processing,  30  CFR  773. 

OMB  Control  Number;  1029-0115. 

Summary:  The  collection  activities  for 
this  part  ensure  that  the  public  has  the 
opportimity  to  review  permit 
applications  prior  to  their  approval,  and 
that  applicants  for  permanent  program 
permits  or  their  associates  who  are  in 
violation  of  the  Surface  Mining  Control 
and  Reclamation  Act  do  not  receive 
surface  coal  mining  permits  pending 
resolution  of  their  violations. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  surface  coal  mining  and 
reclamation  permits  and  State 
governments  and  Indian  Tribes. 

Total  Annual  Responses:  324. 

Total  Annual  Burden  Hours:  11,058. 

Title:  Revisions;  Renewals;  and 
Transfer.  Assignment,  or  Sale  of  Permit 
Rights— 30  CFR  774. 

OMB  Control  Number;  1029-0116. 

Summary:  Sections  506  and  511  of 
Public  Law  95-87  provide  that  persons 
seeking  permit  revisions,  renewals, 
transfer,  assigiunent,  or  sale  of  their 
permit  rights  for  coal  mining  activities 
submit  relevant  information  to  the 
regulatory  authority  to  allow  the 
regulatory  authority  to  determine 
whether  the  applicant  meets  the 
requirements  for  the  action  anticipated. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Surface 
coal  mining  permit  applicants  and  State 
regulatory  authorities. 

Total  Annual  Responses:  6,498. 

Total  Annual  Burden  Hours:  49.164. 

Title:  Permit  Applications — Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information — 
30  CFR  778. 

OMB  Control  Number:  1029-0117. 

Summary:  Section  507(b)  of  Public 
Law  95-87  provides  that  persons 
conducting  coal  mining  activities 
submit  to  the  regulatory  authority  all 
relevant  information  regarding 
ownership  and  control  of  the  property 
affected,  their  compliance  status  and 
history.  This  information  is  used  to 
insure  all  legal,  financial  and 
compliance  requirements  are  satisfied 
prior  to  issuance  or  denial  of  a  permit. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Surface 
coal  mining  permit  applicants  and  State 
regulatory  authorities. 

Total  Annual  Responses:  301. 

Total  Annual  Burden  Hours:  6.436. 
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Dated:  luly  21  2003 
Richard  G.  Brvfon 

Chief  Division 
[FR  Doc.  03-1 

BILUNG  CODE  431*-05-M 
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irfTERNATIOI^AL  TRADE 
COMMISSION 

Agency  Fomn^Submitted  for  0MB 
Review  | 

AGENCY:  Unitdd  States  International 
Trade  Commiasion. 
ACTION:  In  accordance  with  the 
provisions  of  tne  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
Commission  h  is  submitted  an 
emergency  req  uest  for  approval  of 
questionnairea  to  the  Office  of 
Management  ahd  Budget  (OMB)  for 
review.  The  Commission  has  requested 
OMB  approval  by  August  15,  2003. 

EFFECTIVE  DAT^:  July  29,  2003. 
Purpose  of  Infi|>rmation  Collection 

The  forms  aie  for  use  by  the 


Commission  ir 


c  rm; 


f  forms  submitted:  three. 
:  Conditions  of 
Milk  Proteins  in  the 
Qi^estionnaires  for  U.S. 
,  and  Foreign 


fo- 


Prol 


connection  with 


investigation  h  o.  332-^53,  Conditions 
of  Competition  for  Milk  Proteins  in  the 
U.S.  Market,  in  stituted  under  the 
authority  of  se(  ition  332(g)  of  the  Tariff 

U.S.C.  1332(g)).  This 
investigation  w  as  requested  by  the 
Senate  Commii  tee  on  Finance.  The 
Commission  e>  pects  to  deliver  the 
results  of  its  in  /estigation  to  the 
Committee  by   Aay  14,  2004. 

Summary  of  Pioposal 

(1)  Number 

(2)  Title  of  ft 
Competition 
U.S.  Market 
Purchasers,  Importers 
Producers. 

(3)  Type  of  n 

(4)  Frequenc] ' 
Importers,  and 
questiormaire, 
scheduled  for 
19,  2003. 

(5)  Descript. 
firms  which  purchase 
produce  milk 

(6)  Estimatec 
250  (Purchaser 
185  (Importer 
25  (Foreign 

(7)  Estimatedtota] 
complete  the  fcfms 

(8)  Informat 
form  that  quali 
business  inforidation 
by  the  Commiss  i 
a  manner  that 
individual 


■^uest:  new. 
of  use:  Purchasers, 
oreign  Producers 
1  ingle  data  gathering, 
/  ugust  20 — September 


ticn 


of  respondents:  U.S. 
import  or 
p^-otein  products. 
number  of  respondents: 
questionnaire) 
questionnaire) 

ucer  questiormaire) 
number  of  hours  to 
:  9,075. 
obtained  from  the 
es  as  confidential 

will  be  so  treated 
ion  and  not  disclosed  in 
would  reveal  the 
oper  itions  of  a  firm. 


icn 


FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  may  be  obtained  from 
Jonathan  Coleman  (USITC,  telephone 
no.  (202)  205-3465).  Comments  about 
the  proposals  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10102  (Docket  Library), 
Washington,  DC  20503,  ATTENTION: 
Desk  Officer  for  International  Trade 
Commission.  All  comments  should  be 
specific,  indicating  which  part  of  the 
questionnaire  is  objectionable, 
describing  the  concern  in  detail,  and 
including  specific  suggested  revisions  or 
language  changes.  Copies  of  any 
comments  should  be  provided  to  Robert 
Rogowsky,  Director,  Office  of 
Operations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 
DATES:  To  be  assured  of  consideration, 
written  comments  must  be  submitted  to 
OMB  and  to  the  Commission  by  August 
11,  2003. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TTD 
terminal  (telephone  no.  202-205-1810). 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov). 

Issued:  July  29,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-19612  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-752  (Review)] 

Crawfish  Tail  Meat  From  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  (Commission)  determines, 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the 
Act),  that  revocation  of  the  antidumping 
duty  order  on  crawfish  tail  meat  from 
China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f]). 


States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  this 
review  on  August  2.  2002  (67  FR  50459) 
and  determined  on  November  4,  2002, 
that  it  would  conduct  a  full  review  (67 
FR  6957,  November  18,  2002).  Notice  of 
the  scheduling  of  the  Commission's 
review  and  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  on 
January  24,  2003  (68  FR  5046).  The 
hearing  was  held  in  Washington,  DC,  on 
June  3,  2003,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  July  28,  2003. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  3614 
(July  2003),  entitled  Crawfish  Tail  Meat 
fi'om  China:  Investigation  No.  731-TA- 
752  (Review). 

By  order  of  the  Commission. 

Issued:  July  28.  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-19610  Filed  7-31-03;  8:45  am) 

BILUNG  CODE  7020-m-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-488] 


In  the  Matter  of  Certain  Screen  Printing 
Machines,  Vision  Alignment  Devices 
Used  Therein,  and  Component  Parts 
Thereof;  Notice  of  Commission 
Decision  Not  To  Review  an  Initial 
Determination  Terminating  the 
Investigation  on  the  Basis  of  a 
Settlement  Agreement 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  above-captioned 
investigation  in  its  entirety  based  on  a 
settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Liberman,  Esq.,  Office  of  the 
General  saCoimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW, 
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Washington,  DC  20436,  telephone  (202) 
205-3115.  Copies  of  the  public  version 
of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
on  February  26,  2003,  based  on  a 
complaint  filed  by  Speedline 
Technologies,  Inc.  ("Speedline")  against 
EKRA  America,  Inc.,  and  EKRA  Eduard 
Kraft  GmbH  (collectively,  "EKRA").  The 
complaint  alleged  violations  of  section 
337  of  the  Tariff  Act  of  1930  in  the 
importation  into  the  United  States,  sale 
for  importation,  and/or  sale  within  the 
United  States  after  importation  of 
certain  screen  printing  machines,  vision 
alignment  devices  used  therein,  and 
component  parts  thereof  by  reason  of 
infringement  of  claims  1,2,3,4,  and  18 
of  U.S.  Patent  No.  5,060,063.  68  FR  8924 
(Feb.  26,  2003). 

On  June  27,  2003,  complainant 
Speedline  and  respondents  EKRA  filed 
a  joint  motion  to  terminate  the 
investigation  based  upon  a  settlement 
agreement.  On  July  9,  2003,  the 
Commission  investigative  attorney  filed 
a  response  supporting  the  joint  motion. 
On  July  10,  2003,  the  presiding  ALJ 
issued  an  ID  (Order  No.  10)  granting  the 
joint  motion.  No  party  petitioned  for 
review  of  the  ID. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  210.42  of 
the  Commission's  rules  of  practice  and 
procedure  (19  CFR  210.42). 

Issued:  July  28,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  Commission. 
[FR  Doc.  03-19605  Filed  7-31-03;  8:45  am) 

BILUNG  CODE  7020-00-* 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-373  and  731- 
TA-770-775  (Review)] 

Stainless  Steel  Wire  Rod  From  Italy, 
Japan,  Korea,  Spain,  Sweden,  and 
Taiwan 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  five-year  reviews 
concerning  the  countervailing  duty  and 
antidumping  duty  orders  on  stainless 
steel  wire  rod  from  Italy,  Japan,  Korea, 
Spain,  Sweden,  and  Taiwan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  duty  order  on  stainless 
steel  wire  rod  from  Italy  and  the 
antidumping  duty  orders  on  stainless 
steel  wire  rod  from  Italy,  Japan,  Korea, 
Spain,  Sweden,  and  Taiwan  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act,  interested 
parties  are  requested  to  respond  to  this 
notice  by  submitting  the  information 
specified  below  to  the  Commission,'  to 
be  assured  of  consideration,  the 
deadline  for  responses  is  September  22, 
2003.  Comments  on  the  adequacy  of 
responses  may  be  filed  with  the 
Commission  by  October  14,  2003.  For 
further  information  concerning  the 
conduct  of  these  reviews  and  rules  of 
general  application,  consult  the 
Conunission's  Rules  of  Practice  and 
Procediu^,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  3117-0016/USITC  No.  03-5-076. 
expiration  date  June  30,  2005.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments, 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E.  Street.  SW,  Washington,  DC 
20436. 


Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wv^w. usitc.gov).  The  public  record  for 
these  reviews  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background. — On  September  15, 
1998,  the  Department  of  Commerce 
issued  a  countervailing  duty  order  on 
imports  of  stainless  steel  wire  rod  from 
Italy  (63  FR  49334^9335)  and 
antidumping  duty  orders  on  imports  of 
stainless  steel  wire  rod  from  Italy,  Japan, 
Korea,  Spain,  Sweden,  and  Taiwan  (63 
F.R.  49327-49334).  The  Commission  is 
conducting  reviews  to  determine 
whether  revocation  of  the  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  full  or  expedited 
reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions.— The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Italy,  Japan,  Korea,  Spain, 
Sweden,  and  Taiwan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission  found 
one  Domestic  Like  Product  consisting  of 
all  stainless  steel  wire  rod 
corresponding  to  the  scope  of 
Commerce's  investigations. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Commission  defined  the  Domestic 
Industry  as  consisting  of  all  domestic 
producers  of  stainless  steel  wire  rod. 

(5)  The  Order  Date  is  the  date  that  the 
countervailing  and  antidumping  duty 
orders  under  review  became  effective.  In 
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these  reviews .  the  Order  Date  is 
September  It ,  1998. 

(6)  An  Imp  Jrter  is  any  person  or  firm 
engaged,  eith  jr  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  St  »tes  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participatic  n  in  the  reviews  and 
public  service  list.— Persons,  including 
industrial  use  rs  of  the  Subject 
Merchandise  md,  if  the  merchandise  is 
sold  at  the  ret  lil  level,  representative 
consumer  orgimizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  ei  itry  of  appearance  with 
the  Secretary  o  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  pub  ication  of  this  notice  in 
the  Federal  R(  gister.  The  Secretary  will 
maintain  a  pu  )lic  service  list  containing 
the  names  anq  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews 

Former  Com  mission  employees  who 
are  seeking  to  ippear  in  Commission 
five-year  revie  ,vs  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commi  ssion  approval  if  the 
matter  in  whic  i  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  th  ?ir  Commission 
employment.  1  he  Commission's 
designated  age  icy  ethics  official  has 
advised  that  a  ive-year  review  is  the 
"same  particul  ir  matter"  as  the 
underlying  ori|  inal  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  em|  )loyees.  Former 
employees  maj  seek  informal  advice 
from  Commissi  on  ethics  officials  with 
respect  to  this  i  ind  the  related  issue  of 
whether  the  en  ployee's  participation 
was  "personal  md  substantial." 
However,  any  i  aformal  consultation  will 
not  relieve  fom  ler  employees  of  the 
obligation  to  se  sk  approval  to  appear 
from  the  Comm  ission  under  its  rule 
201.15.  For  eth:  cs  advice,  contact  Carol 
McCue  Venatti  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  disci  jsure  of  business 
proprietary  infc  rmation  (BPI)  under  an 
administrative ,  protective  order  (APO) 
and  APO  servic  s  list. — Pursuant  to 
section  207.7(a|of  the  Commission's 
rules,  the  Secreiary  will  make  BPI 
submitted  in  thise  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  njade  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 

represent  interested 


applicants  must 


parties,  as  definsd  in  19  U.S.C  1677(9) 


who  are  parties 


to  the  reviews.  A 


separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  imder  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  September  22,  2003. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  October  14,  2003.  All 
written  submissions  must  conform  with 
the  provisions  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  rules,  as  amended,  67 
FR  68036  (November  8,  2002).  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information.— Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 


possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  to  be  Provided  in 
Response  to  this  Notice  of  Institution:  If 
you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  countervailing  and 
antidumping  duty  orders  on  the 
Domestic  Industry  in  general  and/or 
your  firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
knovra  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
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771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1997. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  2002  (report  quantity  data 
in  short  tons  and  value  data  in  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a  union/ 
worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production; 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  The  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's{s') 
operations  on  that  product  during 
calendar  year  2002  (report  quantity  data 
in  short  tons  and  value  data  in  U.S. 
dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including  " 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  Wtal  U.S. 
imports  of  Subject  Merchandise  from 
each  of  the  Subject  Countries  accounted 
for  by  your  firm's(s')  imports; 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  each  of  the 
Subject  Countries;  and 

(c)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from 
each  of  the  Subject  Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 


producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Soimtries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  2002 
(report  quantity  data  in  short  tons  and 
value  data  in  U.S.  dollars,  landed  and 
duty-paid  at  the  U.S.  port  but  not 
including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  each  of  the  Subject  Countries 
accounted  for  by  your  firm's(s') 
production;  and 

(b)  The  quantity  and  value  of  your 
finn's{s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  each  of  the  Subject 
Countries  accounted  for  by  your 
firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Coimtries  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 


pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  luly  25.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-19650  Filed  7-31-03;  8:45  am) 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-483] 

In  the  Matter  of  Certain  Tool  Holders, 
Tool  Sets,  and  Components  Therefor; 
Notice  of  Commission  Decision  Not  To 
Review  An  Initial  Determination 
Finding  No  'Violation  of  Section  337  of 
the  Tariff  Act  of  1930  and  Terminating 
the  Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  finding  no  violation  of  section 
337  of  the  Tariff  Act  of  1930  and 
terminating  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Covmsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[bttp:/M'Virw.usitc.gov].  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
dockrfl  (EDIS)  at  http://edis.usitc.gov. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
by  notice  published  in  the  Federal 
Register  on  December  27,  2002,  in 
response  to  a  complaint  filed  on  behalf 
of  Allen-Pal.  LLC  of  San  Jose  and  Los 
Gatos.  California.  67  FR  79,148  (2002). 
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as  supplemented, 
violat  ons  of  section  337  in  the 
the  United  States  and 
the  United  States  after 
certain  tool  handles,  tool 
sets,  and  components 
on  of  infringement  of 
12,  23,  24,  28,  29,  and 
Patint  No.  5,911,799  ("the 
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41  of  U.S.  Patent  No. 
587  patent").  Id.  The 
r  amed  two  respondents, 
Corp  yration  of  Washington, 
DanaJ  ler  Tool  Group  of  Hunt 
Maryh  nd  (collectively, 
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.  the  ALJ  issued  an 
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sumihary  determination  and 
nvestigation.  The  ID 
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reason  of  no  infringement  by  any 
respondent  of  any  of  the  12  patent 
claims  remaining  in  issue  in  the 
investigation.  The  ALJ  noted  that  the 
June  10,  2003,  joint  motion  for 
termination  was  pending  before  him.  ID 
at  1  n.2.  On  June  26,  2003,  complainant 
filed  a  motion  for  extension  of  time  to 
file  a  petition  for  review  of  the  ID.  On 
June  27,  2003,  the  Chairman  granted  the 
motion  and  extended  complainant's 
deadline  for  filing  a  petition  for  review 
until  July  3,  2003.  On  July  2,  2003,  the 
Commission  extended  the  deadline  for 
determining  whether  to  review  the  LD 
until  Wednesday,  August  13,  2003.  No 
petitions  for  review  of  the  ID  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  in  section  210.42  of  the 
Commission's  rules  of  practice  and 
Procedure  (19  CFR  210.42). 

Issued:  July  28.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-19611  Filed  7-31-03:  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA') 

Notice  is  hereby  given  that  on  July  11, 
2003,  a  proposed  Consent  Decree  in 
United  States  v.  BNZ  Materials,  Inc.  et 
al..  Civil  Action  No.  00-527-M 
("Consent  Decree"),  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Hampshire. 

The  proposed  Consent  Decree 
resolves  the  United  States'  claims 
against  four  defendants  for  the  recovery 
of  costs  incurred  by  the  United  States  in 
response  to  releases  and  threatened 
releases  of  friable  asbestos,  a  hazardous 
substance  at  the  Site  pursuant  to 
sections  107(a)  and  113  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Recovery 
Act.  as  amended  ("CERCLA"),  42  U.S.C. 
§  9607(a)  and  9613  pertaining  to  the 
Johns  Manville  Manufacturing  Plant 
Superfund  Site,  located  in  Nashus,  New 
Hampshire  (the  "Site").  The  United 
States  incurred  approximately 
$4,600,000  in  past  response  costs, 
including  enforcement  costs  and 
interest,  relating  to  the  Site.  Under  this 
Consent  Decree,  the  defendants  will  pay 
$2,500,000  plus  interest  within  30  days 
of  entry  of  the  Consent  Decree,  to 


resolve  their  liability  for  past  costs  at 
the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  v.  BNZ  Materials,  Inc.  et  al,  D.J. 
Ref.  90-11-2-07309. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  55  Pleasant  Street,  Concord, 
New  Hampshire  03301-3904  (contact 
Civil  Chief,  Assistant  U.S.  Attorney 
Gretchen  Witt),  and  at  the  U.S.  EPA 
Region  I,  One  Congress  Street,  Boston, 
Massachusetts,  02114  (contact  Assistant 
Regional  Attorney  Steven  Schlang). 
During  the  public  comment  period,  the 
Consent  Decree,  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  (toniaJleetwood@usdoj.gov], 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $7.75  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

Ron  Kluck, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  03-19440  Filed  7-31-03;  8:45  ami 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

George  Minor  Meredith,  II,  M.D. 
Revocation  of  Registration 

On  April  22,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  George  Minor 
Meredith,  M.D.  (Respondent)  of  Great 
Bend,  Kansas,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AM8703995 
under  21  U.S.C.  824(a),  and  deny  any 
pending  applications  for  renewal  or 
modification  of  that  registration.  As  a 
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basis  for  revocation,  the  Order  to  Show 
Cause  alleged  that  on  December  8,  2001, 
the  Board  of  Healing  Arts  of  the  State  of 
Kemsas  (Board)  revoked  Respondent's 
medical  license.  Accordingly,  the 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in 
Kansas,  the  state  in  which  he  practices. 
The  order  also  notified  Respondent  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Respondent  at  his 
registered  location  in  Grand  Bend, 
Kansas.  DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  by  Respondent  on  or 
around  May  2,  2002.  The  receipt  noted 
that  Respondent  has  changed  his 
address  to  Virginia  Beach,  VA. 

Respondent  requested  a  hearing.  On 
July  31,  2002,  DEA  filed  a  Motion  for 
Summary  Disposition  and  Request  for 
Stay  of  the  Filing  of  Prehearing 
Statement.  In  its  Motion,  the 
Government  alleged  that  Respondent 
lacks  authority  to  handle  controlled 
substances  in  Kansas,  the  state  in  which 
he  currently  maintains  his  DEA 
registration.  The  Government  further 
stated  that  Respondent's  state  medical 
license  had  been  revoked  by  the  Board 
on  December  10,  2001,  and  appended  a 
copy  of  the  Board's  Final  Order  to  the 
Motion.  The  Final  Order  indicated  that 
Respondent's  license  had  been 
suspended  on  June  11,  2001,  and 
remained  suspended  up  to  the  time  the 
Final  Order  was  executed. 

The  Administrative  Law  Judge  Gail  A. 
Randall  (ALJ)  assigned  to  this  case 
issued  an  Order  on  August  2,  2002, 
affording  Respondent  an  opportunity  to 
file  his  opposition  to  the  Government's 
motion  by  August  16,  2002.  Respondent 
filed  a  "Prehearing  Statement,"  on 
August  23,  2002,  apparently  in  response 
to  Ae  ALJ's  Order.  Even  though  the 
filing  was  received  past  the  deadline  set 
forth  in  the  ALJ's  order,  the  ALJ 
accepted  the  document  into  the  record. 
In  his  filing.  Respondent  presented  no 
evidence  in  opposition  to  the 
Goverrunent's  contention  that  he  lacked 
state  authority  to  practice  medicine  or  to 
handle  controlled  substances  in  Kansas. 

On  September  16,  2002,  the  ALJ 
certified  and  transmitted  the  record  in 
this  matter  to  the  Acting  Administrator, 
along  with  her  Opinion  and 
Recommended  Decision.  In  her 
Decision,  the  ALJ  granted  DEA's  Motion 
for  Siunmary  Disposition  and 
recommended  that  Dr.  Meredith's  DEA 
registration  be  revoked. 

The  Acting  Administrator  has 
carefully  reviewed  the  entire  record  in 
this  matter,  as  defined  above,  and 


hereby  issues  this  final  order  as 
prescribed  by  21  CFR  1301.43  and  21 
CFR  1301.46  based  upon  the  follovnng 
findings  and  conclusions.  The  Acting 
Administrator  adopts  the  Opinion  and 
Reconmiended  Decision  of  the  ALJ,  and 
his  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions,  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

The  Acting  Administrator  finds  that 
Respondent  possessed  DEA  Certificate 
of  Registration  AM8703995.  The  Acting 
Administrator  further  finds  that  an 
investigation  by  DEA  revealed  that  on 
December  8,  2001,  the  Kansas  Board  of 
Healing  Arts  issued  a  Final  Order 
revoking  Respondent's  license  to 
practice  medicine  in  Kansas. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Darmarajeh,  M.D., 
66  FR  52936  (2001);  Damonick  A.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts. 
M.D.,  53  FR  11919  (1988). 

Here,  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  the  State  of  Kansas  where  he  is 
registered  with  DEA.  Therefore,  he  is 
not  entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AM8703995,  issued  to 
George  Minor  Meredith,  M.D.  be,  and  it 
hereby  is,  revoked.  The  Acting 
Administrator  further  orders  that  any 
pending  applications  for  renewal  or 
modification  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  September  2,  2003. 

William  B.  Simpkins, 

Acting  Administrator. 

[FR  Doc.  03-19631  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4410-09-« 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  De'iermination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract  - 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
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CFR  Parts  1  a  id  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  i  :ontract  for  perfonnance  of 
the  described  work  within  the 
geographic  ar  ;a  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CI  "R  part  5.  The  wage  rates 
and  fringe  bei  efits.  notice  of  which  is 
published  hei  ;in,  and  which  are 
contained  in  t  le  Government  Printing 
Office  (GPO)  (|ocument  entitled 
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fringe  benefit :  nformation  for 
consideration  n-  the  Department. 

Further  info  -mation  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  thi  ;  data  may  be  obtained  by 
writing  to  the  J.S.  Department  of  Labor. 
Employment  S  tandards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determii  ations,  200  Constitution 


Avenue,  NW. 


?oom  S-3014, 


Washington.  D"  20210 
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Volume  I 
None 

Volume  II 
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Volume  m 
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Volume  rv 
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Volume  V 
None 

Volume  VI 
None 

Volume  Vn 

None 
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including  those  [noted 


organization,  or 


General  Wage 
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of  the  decisions  listed  to 

Printing  Office 
'General  Wage 

Issued  Under  the  Davis- 
ed  Acts"  being  modified 

ume  and  State.  Dates  of 
he  Federal  Register  are 
bllowing  the  decisions 


determinations  issued 
Bacon  and  related  Acts, 
above,  may  be 


found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://wv\'w.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  help  desk  support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  this  24  day  of  July, 
2003. 

Carl  Poleskey, 

Chief.  Branch,  of  Construction  Wage 
Determ  ina  tions. 

(FR  Doc.  03-19317  Filed  7-31-03:  8:45  am] 

BILLING  CODE  4S10-27-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Search  Committee  for  LSC 
President  and  Inspector  General 

TIME  AND  DATE:  The  Search  Committee 
for  LSC  President  and  Inspector  General 
of  the  Legal  Services  Corporation's 
Board  of  Directors  will  meet  on  August 
6,  2003  The  meeting  will  begin  at  2  p.m. 
and  continue  until  conclusion  of  the 
Committee's  agenda. 
LOCATION:  3333  K  Street,  NW., 
Washington,  DC,  Room  4214. 


STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  to  hold  an  executive  session. 
The  closing  is  authorized  by  the 
relevant  provisions  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  552b(c)(2), 
(4)  &  (6)1  and  the  corresponding 
provisions  of  the  Legal  Services 
Corporation's  implementing  regulation 
[45  CFR  1622.5(a),  (c)  &  (e)].  A  copy  of 
the  General  Counsel's  Certification  that 
the  closing  is  authorized  by  law  will  be 
available  upon  request. 
MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1 .  Approval  of  agenda.  ~ 

2.  Consider  and  act  on  proposed  time 
line  for  the  selection  process. 

3.  Public  Comment. 

4.  Consider  and  act  on  other  business. 


Closed  Session 

5.  Review  request  for  proposals  from 
selected  search  firms. 

6.  Consider  and  act  on  selecting  a 
search  firm  to  conduct  a  search  for  an 
LSC  President  and  Inspector  General. 

Open  Session 

7.  Consider  and  act  on  adjournment  of 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  M.  Fortune,  Vice  President  for 
Legal  Affairs,  General  Counsel  and 
Corporate  Secretary,  at  (202)  295-1500. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Patricia  Batie  at  (202)  295- 
1500. 

Dated:  July  29.  2003. 
Victor  M.  Fortune, 

Vice  President  for  Legal  Affairs.  General 

Counsel,  and  Corporate  Secretary. 

[FR  Dor.  03-19667  Filed  7-29-03;  4:06  pm] 

BILUNG  CODE  7050-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
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review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  4  of  Regulatory  Guide  1.101, 
"Emergency  Plarming  and  Preparedness 
for  Nuclear  Power  Reactors,"  provides 
guidance  to  licensees  and  applicants  on 
methods  acceptable  to  the  NRC  staff  for 
complying  with  the  NRC's  regulations 
for  emergency  response  plans  and 
preparedness  at  nuclear  power  reactors. 

Comments  and  suggestions  in 
coimection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Questions  on  the  content  of  this  guide 
may  be  directed  to  Mr.  T.B.  Blount, 
(301)  415-1501;  e-mail  txbl@nrc.gov. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  http://www.nrc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289.  or  by 
e-mail  to  distribution@nrc.gov.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  by 
writing  NTIS  at  5285  Port  Royal  Road, 
Springfield,  VA  22161;  telephone  1- 
800-553-6847;  http://www.ntis.gov/. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  MD.  this  28tli  day  of 
July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  03-19589  Filed  7-31-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-261 41 ;  81 2-1 2991  ] 

JF  International  Management  Inc.  et 
al.;  Notice  of  Application  and 
Temporary  Order 


July  28,  2003. 

AGENCY:  Securities  and  Exchange 
Conunission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act  of  1940  ("Act"). 

SUMMARY  OF  APPLICATION:  Applicants 
have  received  a  temporary  order 
exempting  them  from  section  9(a)  of  the 
Act,  with  respect  to  an  injunction 
entered  against  J.P.  Morgan  Chase  &  Co. 
("JPMC")  on  July  28.  2003  by  the  United 
States  District  Court  for  the  Southern 
District  of  Texas  (the  "Injunction"), 
until  the  Commission  takes  final  action 
on  an  application  for  a  permanent  order. 
Applicants  also  have  applied  for  a 
permanent  order. 
APPLICANTS:  JF  International 
Management  Inc.,  J.P.  Morgan 
Alternative  Asset  Management,  Inc.,  J.P. 
Morgan  Fleming  Asset  Management 
(London)  Limited,  J.P.  Morgan  Fleming 
Asset  Management  (USA)  Inc.,  J.P. 
Morgan  Investment  Management  Inc., 
and  Robert  Fleming  Inc.  (together,  the 
"Applicants").^ 

RLING  DATES:  The  application  was  filed 
on  July  28,  2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  25,  2003.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiue  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  tfie 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 


20549-0609.  Applicants,  c/o  Mark  E. 
Segall.  Esq.,  J.P.  Morgan  Chase  &  Co., 
Legal  Department,  One  Chase 
Manhattan  Plaza,  New  York,  NY  10081. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  J.  Riegel,  Senior  Counsel,  or  Todd 
F.  Kuehl,  Branch  Chief,  at  202-942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  temporary  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102  (telephone 
202-942-8090). 


'  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
existing  company  of  which  JPMC  is  an  affiliated 
person  within  the  meaning  of  section  Z(a)(3]  of  the 
Act  and  to  any  other  company  of  which  JPMC  may 
become  an  affiliated  person  in  the  future  (together 
with  Applicants,  "Covered  Persons"). 


Applicants'  Representations 

1.  JPMC  is  a  holding  company  that, 
through  its  subsidiaries  and  affiliates, 
provides  investment,  financing, 
advisory,  banking  and  related  products 
and  services  on  a  global  basis.  JPMC  is 
the  ultimate  parent  company  of  the 
Applicants,  each  of  which  is  an 
investment  adviser  registered  imder  the 
Investment  Advisers  Act  of  1940.  Each 
Applicant  serves  as  investment  adviser 
or  sub-adviser  to  certain  registered 
investment  companies  ("Funds"). 

2.  On  July  28,  2003,  the  United  States 
District  Court  for  the  Southern  District 
of  Texas  entered  the  Injimction  against 
JPMC  in  a  matter  brought  by  the 
Commission.  2  The  Conunission  alleged 
in  the  complaint  ("Complaint")  that 
JPMC  aided  and  abetted  violations  of 
section  10(b)  of  the  Securities  Exchange 
Act  of  1934  and  role  lOb-5  thereunder 
by  Eiuon  Corp.  ("Eruon").  The  alleged 
violations  occurred  in  cormection  with 
Enron's  financial  statement  disclosure 
of  transactions  with  one  or  more 
affiliates  of  JPMC  between  1997  and 
2001.  Without  admitting  or  denying  any 
of  the  allegations  in  the  Complaint, 
except  as  to  jiu'isdiction,  JPMC 
consented  to  the  entry  of  the  Injimction 
as  well  as  the  payment  of  disgorgement, 
civil  penalties  and  interest. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  unit  investment 


2  Securities  and  Exchange  Commission  v.  J.P. 
Morgan  Chase  6-  Co..  No.  H-03-2877  (S.D.  Tx.  filed 
July  28,  2003). 
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shareholders.  Applicants  also  state  that 
they  have  distributed,  or  will  distribute 
as  soon  as  reasonably  practical,  written 
materials,  including  an  offer  to  meet  in 
person  to  discuss  the  materials,  to  the 
boards  of  directors  or  trustees  of  the 
Funds  (the  "Boards"),  including  the 
directors  who  are  "interested  persons," 
as  defined  in  section  2(a)(19)  of  the  Act, 
of  such  Fimds  and  their  independent 
legal  counsel  as  defined  in  rule  0-1  (a)(6) 
under  the  Act,  if  any.  regarding  the 
Injunction,  any  impact  on  the  Funds 
and  the  application.  Applicants  will 
provide  the  Boards  with  all  information 
concerning  the  Injunction  and  the 
application  that  is  necessary  for  the 
Funds  to  fulfill  their  disclosure  and 
other  obligations  under  the  federal 
securities  laws. 

6.  Applicants  also  assert  that,  if  they 
were  barred  from  providing  services  to 
the  Funds,  the  effect  on  their  businesses 
and  employees  would  be  severe. 
Applicants  state  that  they  have 
committed  substantial  resources  to 
establish  an  expertise  in  advising  and 
subadvising  Funds.  Applicants  state 
that  they  have  not  received  any  orders 
under  section  9(c)  of  the  Act  in  the  past. 
Applicants  recently  applied  for  an 
exemption  pursuant  to  section  9(c)  of 
the  Act  for  conduct  relating  to  certain 
research  analysts'  conflicts  of  interest.^ 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be 
without  prejudice  to.  and  shall  not  limit 
the  Commission's  rights  in  any  manner 
with  respect  to,  any  Commission 
investigation  of,  or  administrative 
proceedings  involving  or  against. 
Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption 
from  section  9(a)  of  the  Act  requested 
pursuant  to  the  application  or  the 
revocation  or  removal  of  any  temporary 
exemptions  granted  under  the  Act  in 
connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  tc  justify 
granting  a  temporary-  exemption. 

Accordingly,  It  is  hereby  ordered, 
pursuant  to  section  9(c)  of  the  Act,  that 
Covered  Persons  are  granted  a 
temporary  exemption  ft-om  the 
provisions  of  section  9(a).  effective 
forthwith,  solely  with  respect  to  the 


ill 


Injunction,  subject  to  the  condition  in 
the  application,  until  the  date  the 
Commission  takes  final  action  on  an 
application  for  a  permanent  order. 

By  the  Commission.  « 

Jill  M.  Peterson, 
Assistant  Secretary. 

[PR  Doc.  03-19617  Filed  7-31-03;  8:45  am] 
BILUNCCODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48229;  File  No.  SR-BSE- 
2003-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  the  Creation  of  Boston 
Option  Exchange  Regulation,  LLC. 

July  25.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  17, 
2003,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
■  change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  July  25„ 
2003,  the  Exchange  amended  the 
proposed  rule  change. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  create  a 
new  options  regulatory  subsidiary, 
Boston  Option  Exchange  Regulation, 
L.L.C.  ("BOXR").  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  language  is  in  italics. 
***** 

Rules  of  the  Board  of  Governors 


Chapter  XXXVI 

SEC.  1     Delegation,  Authority  and 
Access 

(a)  The  Boston  Stock  Exchange,  Inc., 
delegates  to  its  subsidiary  (Boston 
Options  Exchange  Regulation,  L.L.C, 


^  |.P.  Morgan  Securities  Inc.  et  nl..  File  No.  812- 
12959. 


'  15  L'.S.C.  78s(b)(l). 

M7CFR240,19b-4. 

3  See  facsimile  from  John  Boese,  Vice  President. 
Legal  and  Compliance.  Exchange,  to  Deborah  Flynn, 
Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  July  25.  2003  CAmendment  No. 
1").  Amendment  No.  1  supersedes  and  replaces  the 
proposed  rule  change  in  its  entirety.    : 
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hereinafter  "BOXR")  the  authority  to  act 
on  behalf  of  the  Exchange  as  set  forth 
in  a  Plan  of  Allocation  and  Delegation 
adopted  by  the  Board  of  Governors  and 
approved  by  the  Securities  and 
Exchange  Commission  pursuant  to  its 
authority  under  the  Securities  Exchange 
Act  of  1934  ("Act"). 

(b)  Notwithstanding  any  delegation  of 
authority  to  BOXR  pursuant  to  this  rule, 
the  staff,  books,  records  and  premises  of 
BOXR  are  the  staff,  books,  records  and 
premises  of  the  Exchange  subject  to 
oversight  pursuant  to  the  Act,  and  all 
officers,  directors,  employees  and  agents 
of  BOXR  are  the  officers,  directors, 
employees  and  agents  of  the  Exchange 
for  purposes  of  the  Act. 

SEC.  2    Plan  of  Delegation  of  Functions 
and  Authority  by  the  Boston  Stock 
Exchange,  Inc.,  to  Boston  Options 
Exchange  Regulation,  LLC 

The  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange"),  the  registered 
national  securities  exchange  pursuant 
to  Section  6  of  the  Act,  is  the  parent 
company  of  the  wholly-owned 
subsidiary  BOXR.  The  Boston  Options 
Exchange  ("BOX")  is  a  facility  of  the 
BSE  pursuant  to  Section  3(a)  of  the  Act 
operated  by  Boston  Options  Exchange 
Group,  L.L.C.  ("BOX  LLC") 

A.  Functions  and  Authority  of  the  BSE 

The  BSE  shall  have  ultimate 
responsibility  for  the  rules  and 
regulations  of  the  Exchange  and  its 
operation  and  administration.  As  set 
forth  below,  the  BSE  has  delegated 
certain  authority  and  functions  to  its 
subsidiary,  BOXR.  Actions  taken 
pursuant  to  delegated  authority, 
however,  remain  subject  to  review, 
ratification  or  rejection  by  the  BSE 
Board  of  Governors  in  accordance  with 
procedures  established  by  that  Board. 
Any  function  or  responsibility  of  the 
BSE  as  a  registered  national  securities 
exchange  under  the  Act.  or  as  set  forth 
in  the  Certificate  of  Incorporation  of  the 
Exchange,  the  Constitution,  the  By-laws, 
the  BSE  Rules,  or  the  LLC.  Agreement 
of  Boston  Options  Exchange  Group,  is 
hereby  reserved,  except  as  expressly 
delegated  to  BOXR.  In  addition,  the  BSE 
expressly  retains  the  following  authority 
and  functions: 

1.  To  exercise  overall  responsibility 
for  ensuring  that  BSE's  statutory  and 
self-regulatory  obligations  and  functions 
are  fulfilled. 

2.  To  delegate  authority  to  BOXR  to 
take  actions  on  behalf  of  the  Exchange. 

3.  To  appoint  the  BOXR  Options 
Officials  (an  "Options  Official"  is  "an 
officer  of  BOXR  vested  by  the  BOXR 
Board  with  certain  authority  to 
supervise  option  trading  on  BOX."  See 


Rules  of  the  Boston  Options  Exchange 
Facility,  Chapter  I,  Section  1). 

4.  To  review  the  rulemaking  and 
disciplinary  decisions  of  BOXR. 

5.  To  coordinate  actions  of  BOXR  and 
BOX  as  necessary. 

6.  To  resolve  any  regulatory  disputes 
among  BOXR  and  BOX  LLC. 

7.  To  administer  common  overhead 
and  technology  of  BOXR  and  BSE. 

8.  To  administer  internal  reviews  of 
BOX  LLC  and  BOXR  as  deemed 
necessary. 

9.  To  manage  external  BSE  relations  -  ^ 
on  major  regulatory  policy  and/or 
surveillance  issues  regarding  the  BOX 
options  market. 

10.  To  direct  BOXR  and  BOX  LLC  to 
take  action  necessary  to  effectuate  the 
purposes  and  functions  of  BOX  as  a 
facility  of  the  Exchange. 

11.  In  the  BSE's  role  as  the  sole  owner 
of  BOXR,  to  incorporate  in  its  Board  of 
Governors  and  Nominating  Committee 
responsibilities,  a  process  to  elect  the 
Board  of  Directors  of  BOXR  ("BOXR 
Board")  pursuant  to  the  BOXR  LLC. 
Agreement  and  BOXR  By-Laws. 

12.  To  take  action  in  an  area  of 
responsibility  delegated  to  BOXR  below. 

B.  Access  to  and  Status  of  Books, 
Records,  Premises.  Officers.  Directors. 
Agents  and  Employees  of  BOX  LLC. 

1.  Notwithstanding  the  delegation  of 
authority  to  BOXR,  as  set  forth  below, 
the  books,  records,  premises,  officers, 
directors,  agents  and  employees  of  BOX 
LLC  shall  be  the  books,  records, 
premises,  officers,  directors,  agents  and 
employees  of  BSE  for  purposes  of  and 
subject  to  oversight  pursuant  to  the 
Securities  Exchange  Act.  The  books  and 
records  of  BOX  LLC  shall  be  subject  at 
all  times  to  inspection  and  copying  by 
the  BSE,  BOXR  and  the  Securities  and 
Exchange  Commission  ("Commission"). 

2.  BOX  LLC  is  required  to  maintain  all 
books  and  records  related  to  BOX  within 
the  United  States. 

3.  Paragraph  (1)  above  shall  not 
create  any  rights  or  benefits  for  any 
person  or  entity  other  than  the 
Commission,  the  BSE  and  BOXR. 

C.  Delegation  of  Responsibilities  and 
Functions 

Subject  to  Section  A(12),above  and 
the  review,  ratification,  or  rejection  by 
the  BSE  Board,  the  BSE  hereby  delegates 
to  BOXR  and  BOXR  assumes  the 
following  responsibilities  and  functions 
with  respect  to  the  options  business  of 
the  Exchange: 

1.  To  interpret  rules  and  regulations 
including,  but  not  limited  to.  trading 
rules,  fees,  access  to  and  use  of  system 
facilities  and  participation 
requirements. 


2.  To  determine  regulatory  and 
trading  policies,  including  developing 
and  recommending  necessan'  or 
appropriate  rule  changes  to  the  BSE 
Board,  relating  to  the  business  conduct, 
trading  activities  and  sales  practices  of 
BOX  Participants  and  associated 
persons  with  respect  to,  but  not  limited 
to,  (i)  financial  responsibility,  (ii) 
qualifications  for  BOX  participation  and 
association  with  BOX  Participants,  (Hi) 
clearance  and  settlement  of  securities 
transactions  and  other  financial 
,  responsibility  and  operational  matters 
affecting  BOX  Participants  in  general 
and  the  securities  listed  on  BOX,  (iv) 
BOX  Participant  advertising  practices, 
(v)  administration,  interpretation  and 
enforcement  of  the  Rules  of  the  Boston 
Options  Exchange  Facility  ("BOX 
Rules"),  including  determination  of 
appropriate  exemptions  for  BOX 
Participants  (vi)  administration  and 
enforcement  of  the  Options  Clearing 
Corporation  ("OCC")  rules,  the  federal 
securities  laws,  and  other  laws,  rules 
and  regulations  that  the  BSE  has  the 
authority  to  administer  or  enforce  and 
(vii)  standards  of  proof  for  violations 
and  sanctions  imposed  on  BOX 
Participants  and  associated  persons  in 
connection  with  disciplinary  actions. 

3.  To  take  necessary  or  appropriate 
action  to  assure  compliance  with  BSE 
and  BOX  policies  and  rules,  the  federal 
securities  laws,  and  other  laws,  rules 
and  regulations  that  the  BSE  has  the 
authority  to  administer  or  enforce, 
through  examination,  surveillance, 
investigation,  enforcement,  disciplinary, 
and  otiier  programs. 

4.  To  aaminister  programs  and 
systems  for  the  surveillance  and 
enforcement  of  rules  governing  BOX 
Participants'  conduct  and  trading 
activities  in  BOX. 

5.  To  examine  and  investigate  BOX 
Participants  and  associated  persons  to 
determine  if  they  have  violated  BSE  or^ 
BOX  rules,  the  federal  securities  laws,  ' 
and  other  laws,  rules,  and  regulations 
that  the  BSE  has  the  authority  to 
administer,  interpret,  or  enforce. 

6.  To  administer  the  BOXR's 
enforcement  and  disciplinary  programs 
regarding  BOX  Participants,  including 
investigations,  adjudication  of  cases, 
and  the  imposition  of  fines  and  other 
sanctions. 

7.  To  conduct  qualification 
examinations  and  continuing  education 
programs. 

8.  To  determine  whether  applicants 
for  BOX  participation  have  met  the 
requirements  for  participation 
established  by  the  BSE. 

9.  To  place  restrictions  on  the 
business  activities  of  BOX  Participants 
consistent  with  the  public  interest,  the 
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Boston  Options  Exchange  Regulation, 
LLC. 


By-Laws 
Definitions 

When  used  in  these  By-Laws,  unless 
the  context  otherwise  requires,  the  term. 

(a)  "Act"  shall  mean  the  Securities 
Exchange  Act  of  1934,  as  amended; 

(b)  "Associated person"  means  a 
person  who  is  a  partner,  officer, 
director,  or  employee  of  a  Participant,  or 
any  person  directly  or  indirectly 
controlling,  controlled  by  or  under 
common  control  with  a  Participant. 

(c)  "Board"  means  the  Board  of 
Directors  of  Boston  Options  Exchange 
Regulation,  L.L.C.; 

(d)  "BOX"  means  the  Boston  Options 
Exchange  Facility: 

(e)  "BOXR"  means  the  Boston 
Options  Exchange  Regulation,  L.L.C; 

(f)  "BOX  Rules"  means  the  Rules  of 
the  Boston  Options  Exchange  Facility; 

(g)  "broker"  shall  have  the  same 
meaning  as  in  Section  3(a)(4)  of  the  Act; 

(h)  "BSE Rules"  means  the 
Constitution  and  the  Rules  of  the  Board 
of  Governors  of  the  Boston  Stock 
Exchange,  Inc; 

(i)  "Commission"  means  the 
Securities  and  Exchange  Commission; 

(j)  "day"  means  calendar  day; 

(k)  "dealer"  shall  have  the  same 
meaning  as  in  Section  3(a)(5)  of  the  Act; 

(1)  "Delegation  Plan"  means  the  "Plan 
of  Delegation  of  Functions  and 
Authority  by  the  Boston  Stock 
Exchange,  Inc.  to  Boston  Options 
,  Exchange  Regulation,  L.L.C. "  as 
approved  by  the  Commission  and 
amended  from  time  to  time; 

(m)  "Director"  means  a  member  of  the 
Board; 

(n)  "LLC.  Agreement"  means  the 
"Boston  Options  Exchange  Group  L.L.C. 
Operating  Agreement"; 

(o)  "Options  Participant"  or 
"Participant"  means  a  firm,  or      , 
organization  that  is  registered  with  the 
Exchange  pursuant  to  Chapter  II  of  the 
BOX  Rules  for  purposes  of  participating 
in  options  trading  on  BOX  as  an  "Order 
Flow  Provider"  and/or  "Market  Maker". 

(p)  "Public  Director"  means  a  director 
who  has  no  material  business 
relationship  with  a  broker,  dealer,  the 
BSE,  BOX  or  BOXR. 

(q)  "Regulatory  Services  Agreement" 
means  the  Regulatory  Services 
Agreement  entered  into  between  BSE 
and  Boston  Options  Exchange  Group, 
LLC; 


Location 

SEC.  1     Boston  Options  Exchange 
Regulation,  L.L.C,  shall  maintain  a 
registered  office  in  the  State  of  Delaware 
as  required  by  law.  BOXR  may  also  have 
offices  and/or  trading  facilities  at  other 
places,  within  or  without  the  State  of 
Delaware,  as  the  Board  of  Directors  may 
from  time  to  time  determine  or  as  the 
business  of  BOXR  may  require. 

General  Powers 

SEC.  2     The  property,  business  and 
affairs  of  BOXR  shall  be  managed  by  or 
under  the  direction  of  the  Board.  The 
Board  may  exercise  all  such  powers  of 
BOXR  and  have  the  authority  to  perform 
all  such  lawful  acts  as  are  permitted  by 
law,  the  L.L.C.  Agreement,  the 
Regulatory  Services  Agreement,  these 
By-Laws,  or  the  Delegation  Plan  to  assist 
the  BSE  in  fulfilling  its  self  regulatory 
responsibilities  as  set  forth  in  Section 
6(b)  of  the  Act,  and  to  support  such 
other  initiatives  as  the  Board  may  deem 
appropriate.  To  the  fullest  extent 
permitted  by  applicable  law,  the  L.L.C. 
Agreement,  the  Regulatory  Services 
Agreement,  and  these  By-Laws,  the 
Board  may  delegate  any  of  its  powers  to 
a  committee  appointed  pursuant  to 
Section  14  of  the  By-Laws,  or  to  the 
BOXR  staff  in  a  manner  not  inconsistent 
with  the  Delegation  Plan. 

Number  of  Directors 

SEC.  3     The  Board  shall  consist  cf  no 
fewer  than  seven  nor  more  than  thirteen 
Directors,  the  exact  number  to  be 
determined  by  resolution  adopted  by  the 
BSE  Board  from  time  to  time.  The  BSE 
Board  shall  appoint  directors  to  the 
BOXR  Board.  50%  of  whom  will  serve 
until  the  first  annual  meeting  of  the 
BOXR  Board,  and  50%  of  whom  will 
serv^  until  the  second  consecutive 
annual  meeting  of  the  BOXR  Board,  in 
accordance  with  Section  5,  below.  In 
accordance  with  Section  4,  below,  the 
Chief  Executive  Officer  of  the  BSE  will 
be  considered  a  member  of  the  Board  of 
Directors  for  voting  purposes,  but  not  for 
qualification  percentage  purposes.  The 
General  Counsel  of  the  BSE  will  not  be 
considered  a  member  of  the  Board  of 
Directors  for  voting  purposes  or 
qualification  percentage  purposes. 

Qualifications 

SEC.  4    Directors  need  not  be 
Participants  of  BOX,  or  members  of 
BSE.  Industry  Directors  must  be 
representatives  of  the  securities  industry 
as  provided  in  Article  II  of  the  BSE 
Constitution.  At  least  fifty  percent  (50%) 
of  the  Directors  will  be  Public  Directors. 
The  Board  shall  include  the  Chief 
Executive  Officer  of  the  BSE,  who  will 
not  be  considered  for  the  purposes  of 
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determining  the  qualification 
percentages  for  the  Board  set  forth 
herein.  The  General  Counsel  of  the  BSE 
shall  act  as  an  advisor  to  the  Board  for 
all  legal  and  regulatory  matters,  and 
shall  not  be  a  member  or  director  of  the 
Board.  At  least  twenty  percent  (20%)  of 
the  Directors  (but  no  fewer  than  two  (2) 
Directors)  will  be  officers  or  directors  of 
a  firm  approved  as  a  BOX  Option 
Participant.  An  officer  or  director  of  a 
facility  of  the. BSE  may  serve  on  the 
Board  of  Directors.  The  term  of  office  of 
a  Director  shall  not  be  affected  by  any 
decrease  in  the  authorized  number  of 
Directors. 

As  soon  as  practicable,  following  the 
annual  appointment  of  Directors,  the 
Board  shall  elect  from  its  members  a 
Chair  and  Vice  Chair  and  such  other 
persons  having  such  titles  as  it  shall 
deem  necessary  or  advisable  to  serve 
until  the  next  annual  appointment  or 
until  their  successors  are  chosen  and 
qualify.  The  persons  so  elected  shall 
have  such  powers  and  duties  as  may  be 
determined  from  time  to  time  by  the 
Board.  The  Board,  by  resolution 
adopted  by  a  majority  of  Directors  then 
in  office,  may  remove  any  such  person 
from  such  position  at  any  time. 

Appointment  and  Term  of  Directors 

SEC.  5    Directors  of  BOXR  shall  be 
appointed,  as  necessary,  each  year  by 
the  BSE  Board,  at  its  next  annual 
meeting  after  the  BOXR  Nominating 
Committee  presents  its  candidates  for 
the  two  BOX  representatives  on  the 
BOXR  Board  each  October.  Directors 
shall  be  appointed  for  no  more  than 
four  consecutive  two-year  terms,  with 
the  exception  of  the  initial  Board  of 
Directors,  50%  of  whom  will  be 
appointed  by  the  BSE  Board  to  one  year 
terms,  and  50%  of  whom  will  be 
appointed  by  the  BSE  Board  to  two  year 
terms,  with  the  percentages  of  each 
apportioned  as  evenly  as  practicable 
between  Public  Directors  and  non- 
Public  Directors  in  accordance  with 
Section  4,  above. 

Resignation 

SEC.  6  Any  Director  may  resign  at  any 
time  either  upon  written  notice  of 
resignation  to  the  Chairman  of  the 
Board,  the  President,  or  the  Secretary. 
Any  such  resignation  shall  take  effect  at 
the  time  specified  therein  or,  if  the  time 
is  not  specified,  upon  receipt  thereof, 
and  the  acceptance  of  such  resignation, 
unless  required  by  the  terms  thereof, 
shall  not  be  necessary  to  make  such 
resignation  effective. 

Removal 

SEC.  7     Unless  otherwise  restricted 
by  the  L.L.C.  Agreement,  these  By-Laws, 


the  BSE  Rules  or  the  BOX  Rules,  any  or 
all  of  the  Directors  may  be  removed 
from  office  at  any  time,  with  cause,  only 
if  a  determination  is  reasonably  and 
promptly  made  by  the  BSE  Board  by  a 
majority  vote,  that,  based  upon  the  facts 
known  to  the  BSE  Board  at  the  time 
such  determination  is  made  that  the 
Director  sought  to  be  removed  (i)  acted 
in  bad  faith;  or  (ii)  did  not  act  in  a 
manner  in  the  best  interests  of  BOXR;  or 
(Hi)  engaged  in  conduct  which  was 
unlawful;  or  (iv)  deliberately  breached 
his  or  her  duty  to  BOXR. 

Disqualification 

SEC.  8     The  term  of  office  of  a 
Director  shall  terminate  immediately 
upon  a  determination  by  the  Board,  by 
a  majority  vote  of  the  remaining 
Directors,  that:  (a)  the  Director  no  longer 
satisfies  classification  for  which  the 
Director  was  elected;  and  (b)  the 
Director's  continued  service  as  such 
would  violate  the  compositional 
requirements  of  the  Board  as  set  forth  in 
Section  4  of  these  By-Laws.  If  the  term 
of  office  of  a  Director  terminates  under 
this  section,  and  the  remaining  term  of 
office  of  such  Director  at  the  time  of 
termination  is  not  more  than  six 
months,  during  the  term  of  vacancy  the 
Board  shall  not  be  deemed  to  be  in 
violation  of  Section  4  by  virtue  of  such 
vacancy.  i 

Filling  of  Vacancies 

SEC.  9    If  a  Director  position 
becomes  vacant  for  any  reason,  the  BSE 
Board  or  Executive  Committee  shall 
appoint  a  person  to  satisfy  the 
classification  (e.g.  Industry  or  Public)  for 
the  directorship,  except  that  if  the 
remaining  term  of  office  for  the  vacant 
Director  position  is  not  more  than  six 
months,  no  replacement  shall  be 
required. 

Quorum  and  Voting 

SEC.  10    At  all  meetings  of  the  Board, 
unless  otherwise  set  forth  in  these  By- 
Laws  or  required  by  law.  a  quorum  for 
the  transaction  of  business  shall  consist 
of  the  presence  of  a  majority  of  the 
number  of  Directors  fixed  by  Section  3. 
In  the  absence  of  a  quorum,  a  majority 
of  the  Directors  present  may  adjourn  the 
meeting  until  a  quorum  is  present.  The 
vote  of  a  majority  of  the  Directors 
present  at  a  meeting  at  which  a  quorum 
is  present  shall  be  the  act  of  the  Board. 

Regulation 

SEC.  1 1     The  Board  may  adopt  such 
rules,  regulations,  and  requirements  for 
the  conduct  of  the  business  and 
management  of  BOXR  not  inconsistent 
with  the  law,  BSE  and  BOX  Rules.  LLC. 
Agreement,  Regulatory  Services 


Agreement,  or  these  By-Laws,  as  the 
Board  may  deem  proper.  A  Director 
shall,  in  the  performance  of  such 
Director's  duties,  be  fully  protected  in 
jvlying  in  good  faith  upon  the  books  of 
accounts  or  reports  made  to  BOXR  by 
any  of  its  officers,  by  an  independent 
professional  (e.g.  attorney,  certified 
public  accountant,  business  consultant) 
or  in  relying  in  good  faith  upon  other 
records  of  BOXR. 

Meetings 

SEC.  12    (a)  An  annual  meeting  of 
the  Board  shall  be  held  for  the  purpose 
of  organization,  election  of  officers,. and 
transaction  of  any  other  business.  The 
annual  meeting  of  the  Board  shall  be 
held  immediately  following  the  BSE 
Board's  first  regularly  scheduled 
meeting  following  October  1  of  each 
year  or  any  adjournment  thereof,  at  the 
place  where  the  BSE  Board's  regularly 
scheduled  meeting  following  October  1 
of  each  year  was  held  or  at  such  other 
time  and  place  as  a  majority  of  the 
Directors  determine.  If  a  quorum  is  then 
present,  no  notice  of  the  meeting  shall 
be  necessary.  If  the  annual  meeting  is 
not  so  held,  it  shall  be  called  and  held 
in  the  manner  provided  herein  for 
special  meetings  of  the  Board. 

(b)  Regular  meetings  of  the  Board, 
other  than  the  annual  meeting,  may  be 
held  without  notice  at  such  time  and 
place,  within  or  without  the  State  of 
Delaware,  as  determined  from  time  to 
time  by  the  Board. 

(c)  Special  meetings  of  the  Board  may 
be  called  by  the  Chairman  of  the  Board, 
by  the  President,  or  by  at  least  one-third 
of  the  Directors  then  in  office.  Adequate 
notice  shall  be  provided  to  all  Board 
members  of  the  time  and  place  of  any 
Special  Meetings. 

(d)  A  Director  or  member  of  any 
committee  appointed  by  the  Board  may 
participate  in  a  meeting  of  the  Board  or 
of  such  committee  through  the  use  of  a 
telephone  or  similar  communications 
equipment  by  means  of  which  all 
persons  participating  in  the  meeting 
may  hear  one  another,  and  such 
participation  shall  constitute  presence 
in  person  at  such  meeting  for  all 
purposes. 

Notice  of  Meetings;  Waiver  of  Notice 

SEC.  13    (a)  Notice  of  any  meeting  of 
the  Board  shall  be  deemed  to  be  duly 
given  to  a  Director  if  (i)  mailed  to  the 
address  last  made  known  in  writing  to 
BOXR  by  such  Director  as  the  address 
to  which  such  notices  are  to  be  sent,  at 
least  seven  days  before  the  day  on 
which  such  meeting  is  to  be  held;  (ii) 
sent  to  the  Director  at  such  address  by 
telegraph,  telefax,  cable,  radio,  or 
wireless,  not  later  than  the  day  before 
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the  day  on  wt  ich  such  meeting  is  to  be 
held:  or  (Hi)  d  ilivered  to  the  Director 
personally  or  irally,  by  telephone  or 
otherwise,  nol  later  than  the  day  before 
the  day  on  wh  ich  such  meeting  is  to  be 
held.  Each  no  ice  shall  state  the  time 
and  place  oft  je  meeting  and  the 
purposefs)  the  reof. 

(b)  Notice  Oj  any  meeting  of  the  Board 
need  not  be  gi  ren  to  any  Director  if 
waived  by  tha,  Director  in  writing 
whether  befort  or  after  the  holding  of 
such  meeting,  or  if  such  Director  is 
present  at  sue  i  meeting. 

(c)  Any  mee  ing  of  the  Board  shall  he 
a  legal  meeting  without  any  prior  notice 
if  all  Directors  then  in  office  shall  be 
present. 

Committees 

SEC.  14    (a\  The  Board  may,  by 
resolution  or  n  solutions  adopted  by  a 
majority  of  the  whole  Board,  appoint 
one  or  more  co  T\mittees.  Each 
committee  sha  I  include  one  or  more 
Public  Directoi  s;  provided  that  there  are 
Public  Director  s  who  are  both  willing  to 
accept  appoini  nent  to  such  committee 
and  are  not  otl  erwise  an  interested 
director  with  n  spect  to  the 
responsibilities  of  such  committee. 
Except  as  herei  n  provided,  vacancies  in 
membership  of  any  committee  shall  be 
filled  by  the  vo,  e  of  a  majority  of  the 
whole  Board.  J  le  Board  may  designate 
one  or  more  Dii  ectors  as  alternate 
members  of  an}  committee,  who  mav 
replace  any  abi  ent  or  disqualified 
member  at  any  meeting  of  the 
committee.  In  t.  le  absence  or 
disqualificatior  of  any  member  of  a 
committee,  the  nember  or  members 
thereof  present  it  any  meeting  and  not 
disqualified  fro  n  voting,  whether  or  not 
such  member  Oi  members  constitute  a 
quorum,  may  u,  mnimously  appoint 
another  Directo  ■  to  act  at  the  meeting  in 
the  place  of  any  such  absent  or 
disqualified  me  nber.  Members  of  a 
committee  shal.  hold  office  for  such 
period  as  may  b  ?  fixed  by  a  resolution 
adopted  by  a  mi  ijority  of  the  whole 
Board.  Any  met  iber  of  a  committee  may 
be  removed  fron  i  such  committee  only  ' 
after  a  majority  vote  of  the  whole  Board, 
after  appropriat  ?  notice,  for  refusal, 
failure,  neglect,  jr  inability  to  discharge 
such  member's  i  !uties. 

(b)  The  Board  may,  by  resolution  or 
resolutions  adoi  ted  by'a  majority  of  the 
whole  Board,  de  egate  to  one  or  more 
committees  the  j  lower  and  authority  to 
act  on  behalf  of  he  Board  in  carrying 
out  the  function.  ■  and  authoritv 
delegated  to  BO.  (B  by  the  BSE  under  the 
Delegation  Plan.  Such  delegation  shall 
be  in  accordanci  with  applicable  law. 
the  LLC.  Agreei  lent,  the  Begulatory 
Services  Agreem  int.  and  the  Delegation 


Plan.  Action  taken  by  a  committee 
pursuant  to  such  delegated  authority 
shall  be  subject  to  review,  ratification,  or 
rejection  by  the  Board.  In  all  other 
matters,  the  Board  may,  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board,  delegate  to  one  or  more 
committees  that  consist  solely  of  one  or 
more  Directors  the  power  and  authority 
to  act  on  behalf  of  the  Board  in  the 
management  of  the  business  and  affairs 
ofBOXB  to  the  extent  permitted  by  law 
and  not  inconsistent  with  the  Deleeation 
Plan. 

(c)  Unless  otherwise  provided  by  these 
By-Laws,  a  majority  of  a  committee  shall 
constitute  a  quorum  for  the  transaction 
of  business,  and  the  vote  of  a  majority 
of  the  members  of  such  committee 
present  at  a  meeting  at  which  a  quorum 
is  present  shall  be  an  act  of  such 
committee. 

(dj  The  Board  may  appoint  an 
Executive  Committee,  which  shall,  to 
the  fullest  extent  permitted  by  Delaware 
Law  and  other  applicable  law,  have  and 
be  permitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
management  of  the  business  and  affairs 
ofBOXR  between  meetings  of  the  Board. 
The  Executive  Committee  shall  consist 
of  five  Directors,  including  at  least  two 
Public  Directors,  and  at  least  one 
Options  Participant  Director.  The  Chief 
Executive  Officer  of  the  BSE  shall  be  a 
member  of  the  Executive  Committee, 
and  the  General  Counsel  of  the  BSE  will 
act  in  advisory  role  to  the  Executive 
Committee  on  legal  and  regulatory 
matters.  Executive  Committee  members 
shall  hold  office  for  a  term  of  one  year. 
At  all  meetings  of  the  Executive 
Committee,  a  quorum  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  Executive  Committee, 
including  at  least  fifty  percent  of  the 
Public  Directors  and  at  least  one 
Options  Participant  Director. 

(e)  Nominating  Committee.  The 
Nominating  Committee  shall  nominate 
Participant  representatives  to  the  BOXR 
Board  and  the  BSE  Board  of  Governors 
and  members  for  each  vacant  position 
on  the  Nominating  Committee. 

fi)  Composition  of  Nominating 
Committee.  There  shall  be  elected  by 
ballot  six  persons  to  serve  on  the  BOXR 
Nominating  Committee  which  shall 
consist  of  a  total  of  seven  persons,  five 
of  whom  shall  represent  broker-dealer 
Participant  organizations  of  BOX  (at 
least  one  of  which  shall  be  a  BOX 
Market  Maker),  and  two  of  whom  shall 
be  public  representatives  (one  of  whom 
will  be  a  '•Public  Director"  of  the  BOXR 
Board,  and  appointed  to  the 
Nominating  Committee  by  the  BOXR 
Board,  as  set  forth  in  Paragraph  (a)  of 
this  Section  14). 


(ii)  Nomination.  Appointment,  and 
Election  of  Nominating  Committee 
Members.  All  members  of  the 
Committee  shall  serve  a  term  of  two 
years.  The  terms  of  Nominating 
Committee  members  shall  be  staggered, 
so  that  each  year  elections  will  be  held 
for  three  open  positions  on  the 
Nominating  Committee,  as  well  as  to  fill 
any  vacancies  on  the  Committee.  No 
member  of  the  Committee  shall  be 
eligible  to  serve  two  consecutive  terms, 
and  any  vacancy  on  the  Committee  may 
be  filled  until  the  next  annual  election 
by  a  majority  vote  of  the  remaining 
members.  The  Committee  shall  elect  its 
own  Chairman,  and  shall  be  broadly 
representative  of  the  Participants  of 
BOX. 

(A)  Meeting  of  Nominating 
Committee.  The  Nominating  Committee 
shall  hold  at  least  one  meeting,  prior  to 
or  in  the  month  of  June,  at  which  time 
the  committee  shall  elect  its  own 
Chairman.  The  Chairman  shall 
designate  a  date  in  the  month  of  July, 
due  notice  of  which  shall  be  posted 
electronically  to  Participants,  inviting 
them  to  attend  said  meeting  for  the 
purpose  of  suggesting  one  nominee  to 
fill  each  open  position  during  the  next 
term  of  the  Nominating  Committee. 
Such  Committee  shall  notify  the 
Secretary  of  the  Exchange  (or  in  his 
absence  an  Officer  appointed  by  the 
Chairman),  on  or  before  the  last  Monday 
in  August,  of  the  nominees  for  such 
open  positions  on  the  Nominating 
Committee.  The  names  of  nominees 
shall  be  posted  forthwith  electronically 
to  Participants.  The  Secretary  shall 
prepare  ballots  reflecting  such  nominees 
for  use  in  the  annual  election. 

(B)  Independent  nominations.  On  the 
written  and  signed  petition  of  five 
Participants  of  BOX.  additional 
nominations  may  be  made  for  the  open 
positions  on  the  Nominating  Committee 
to  be  elected  at  the  annual  election. 
These  nominations  shall  be  filed  with 
the  Secretary  of  the  Exchange  (or  in  his 
absence  an  Officer  appointed  by  the 
Chairman)  on  or  before  the  third 
Monday  in  September  and  forthwith 
posted  to  Participants.  The  ballots  as 
prepared  by  the  Secretary  shall  include 
such  nominations. 

(C)  No  person  shall  be  a  candidate  for 
election  to  the  Nominating  Committee  at 
the  annual  election  who  is  not 
nominated  in  accordance  with  the 
provisions  of  this  Section. 

(D)  Notice  of  annual  election.  Notice 
of  the  annual  election  of  Participants 
shall  be  mailed  or  delivered  to  each 
Participant  of  BOX  at  his  business 
address  registered  mth  the  Exchange  by 
the  Secretary  (or  in  his  absence  by  an 
Officer  appointed  by  the  Chairman)  not 
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more  than  twenty-five  nor  less  than 
twenty  days  before  the  date  of  the 
election,  which  shall  occur  no  later  than 
the  last  day  of  October.  Such  notice 
shall  specify  the  time  and  date  of  the 
election,  and  the  persons  nominated 
(both  by  the  Nominating  Committee  and 
by  petition  of  Participants). 

(E)  Annual  Election.  Voting  by 
Participants  shall  be  by  secret  ballot, 
which  may  be  delivered  in  person  or  by 
electronic  or  physical  mail  to  the 
Secretary  (or  in  his  absence  to  an  Officer 
appointed  by  the  Chairman).  The 
Secretary  (or  in  his  absence  an  Officer 
appointed  by  the  Chairman)  shall 
collect  all  ballots  and  tally  all  votes  for 
the  specified  nominee.  The  nominees 
receiving  the  highest  number  of  votes  for 
the  open  positions  on  the  Nominating 
Committee  shall  be  declared  elected 
thereto.  Tie  votes  shall  be  decided  by 
the  BOXR  Board  at  its  first  meeting 
following  the  election. 

(F)  The  terms  of  office  will  begin  on 
January  1  of  each  year. 

(Hi)  Nomination,  Appointment,  and 
Election  of  Representatives  to  the  BSE 
Board  of  Governors  and  the  BOXR 
Board. 

(A)  Meeting  of  Nominating 
Committee.  The  Nominating  Committee 
Chairman  shall  designate  a  date  in  the 
month  of  July,  due  notice  of  which  shall 
be  posted  electronically  to  Participants, 
inviting  them  to  attend  said  meeting  for 
the  purpose  of  suggesting  one  nominee 
for  each  open  position  for  BOX 
participant  representatives  for  the 
BOXR  Board  and  the  one  nominee  for 
the  BSE  Board  of  Governors  that  are  to 
be  filled  at  the  annual  election.  The 
Nominating  Committee  shall  notify  the 
Secretary  of  the  Exchange  (or  in  his 
absence  an  Officer  appointed  by  the 
Chairman),  on  or  before  the  last  Monday 
in  August,  of  the  nominees  for  such 
offices.  The  names  of  nominees  shall  be 
posted  forthwith  electronically  to 
Participants.  The  Secretary  shall 
prepare  ballots  reflecting  such  nominees 
for  use  in  the  annual  election. 

(B)  Independent  nominations.  On  the 
written  and  signed  petition  of  five 
Participants  of  BOX.  additional 
nominations  may  be  made  for  the  two 
positions  on  the  BOXR  Board  reserved 
for  representatives  of  Participants  and 
the  Participant  representative  on  the 
Board  of  Governors.  These  nominations 
shall  be  filed  with  the  Secretary  of  the 
Exchange  (or  in  his  absence  an  Officer 
appointed  by  the  Chairman)  on  or 
before  the  third  Monday  in  September 
and  forthwith  posted  to  Participants. 
The  ballots  as  prepared  by  the  Secretary 
shall  include  such  nominations. 

(C)  No  person  shall  be  a  candidate  for 
election  to  any  office  at  the  annual 


election  who  is  not  nominated  in 
accordance  with  the  provisions  of  this 
Section. 

(D)  Notice  of  annual  election.  Notice 
of  the  annual  election  of  Participants 
shall  be  mailed  or  delivered  to  each 
Participant  of  BOX  at  his  business 
address  registered  with  the  Exchange  by 
the  Secretary  (or  in  his  absence  by  an 
Officer  appointed  by  the  Chairman)  not 
more  than  twenty-five  nor  less  than 
twenty  days  before  the  date  of  the 
election,  which  shall  occur  no  later  than 
the  last  day  of  October.  Such  notice 
shall  specify  the  time  and  date  of  the 
election,  and  the  persons  nominated 
(both  by  the  Nominating  Committee  and 
by  petition  of  Participants). 

(E)  Annual  Election.  Voting  by 
Participants  shall  be  by  secret  ballot, 
which  may  be  delivered  in  person  or  by 
electronic  or  physical  mail  to  the 
Secretary  (or  in  his  absence  to  an  Officer 
appointed  by  the  Chairman).  The 
Secretary  (or  in  his  absence  an  Officer 
appointed  by  the  Chairman)  shall 
collect  all  ballots  and  tally  all  votes  for 
the  specified  nominee.  In  each  case,  the 
two  nominees  receiving  the  highest 
number  of  votes  for  the  BOXR  Board 
and  the  one  nominee  receiving  the 
highest  number  of  votes  for  the  BSE 
Board  of  Governors  shall  be  declared 
elected  thereto.  Tie  votes  shall  be 
decided  by  the  respective  Board  at  its 
first  meeting  following  the  election. 

(F)  At  the  conclusion  of  the  election, 
the  successful  candidates  thereof  for  the 
two  positions  on  the  BOXR  Board 
reserved  for  representatives  of 
Participants  and  the  Participant 
representative  on  the  Board  of 
Governors  shall  be  presented  to  the  BSE 
Board  for  appointment,  in  accordance 
with  Article  II,  Section  4,  of  the  BSE 
Constitution.  Such  presentation  to  the 
BSE  Board  shall  be  administered  by  the 
Chairman  of  the  BOXR  Nominating 
Committee  and  shall  occur  prior  to  or 
during  the  next  regularly  scheduled 
annual  meeting  of  the  BSE  Board  of 
Governors. 

(G)  The  terms  of  office  will  begin  on 
January  1  of  each  year. 

(f)  Hearing  Committee.  Promptly  after 
the  annual  meeting  ofBOXR.  the 
Chairman  of  the  Board  ofBOXR.  shall 
appoint  a  Hearing  Committee  composed 
of  such  number  of  Participants  and  non- 
Participants  as  the  Chairman  ofBOXR 
shall  deem  necessary,  none  of  whom 
shall  be  members  of  the  BOXR  Board  of 
Directors  or  the  BSE  Board  of  Governors. 
This  Committee  or  any  panel  thereof 
shall  have  at  least  one  Options 
Participant  member  and  shall  have 
exclusive  jurisdiction  to  conduct 
hearings  on  disciplinary  proceedings 
brought  by  BOXR  against  any 


Participant,  or  any  person  employed  by 
or  associated  vtith  any  Participant  for 
any  alleged  violation  of  the  Securities 
Exchange  Act  of  1934.  the  Rules  and 
Regulations  thereunder,  the 
Constitution  or  Rules  of  the  Board  of 
Governors  of  the  Boston  Stock 
Exchange.  Inc..  the  Rules  of  Boston 
Options  Exchange.  LLC,  the  By-Laws  of 
Boston  Options  Exchange  Regulation,  or 
the  interpretations  and  stated  policies  of 
either  the  BSE  Board  of  Governors  or  the 
Board  of  Directors  ofBOXR. 

(i)Ifa  Participant,  or  person 
employed  by  or  associated  with  a 
Participant  is  adjudged  guilty  in  any 
disciplinary  proceeding,  the  Committee 
or  any  panel  thereof  shall  be 
empowered  to  impose  one  or  more  of 
the  following  disciplinary  sanctions: 
fine,  censure,  suspension,  expulsion, 
limitation  or  termination  as  to  activities, 
functions,  operations  or  association 
vrith  a  BSE  member  or  Participant,  or 
any  other  appropriate  sanction  with 
respect  to  each  charge  as  to  which  guilt 
is  determined.  Any  Participant  or 
person  adjudged  guilty  in  any 
disciplinary  proceeding  by  the 
Committee  or  any  panel  thereof  shall 
have  the  right  to  appeal  such  decision 
to  the  BOXR  Board.  Any  decision  of  the 
BOXR  Board  may  subsequently  be 
appealed  to  the  BSE  Board  of 
Governors,  which  shall  have  the 
discretion  whether  to  hear  such  appeal. 
If  the  BSE  Board  of  Governors  does  not 
order  review  of  a  decision  of  the  BOXR 
Board,  or.  in  its  discretion,  elects  not  to 
hear  an  appeal  of  a  decision  of  the 
BOXR  Board,  then  the  decision  of  the 
BOXR  Board  shall  be  deemed  to  be  the 
final  action  of  the  Exchange.  Any 
decision  of  the  BSE  Board  of  Governors, 
or  the  BOXR  Board  (in  cases  where  the 
BSE  Board  in  its  discretion  has  elected 
not  to  hear  the  appeal)  may  be 
ultimately  appealed  to  the  Commission. 

(ii)  The  foregoing  jurisdiction, 
function  and  powers  shall  be  exercised 
by  the  Committee  in  accordance  with 
the  provision  of  the  Rules  of  the  Board 
of  Governors  of  the  BSE,  as  set  forth  in 
Chapter  XXX  therein.  With  respect  to 
the  reference  to  "members",  "member 
organizations",  "membership"  or 
similar  terms  in  the  BSE  Rules,  the 
applicability  of  the  relevant  sections 
inures  to  BOX  "Participants". 
(Hi)  Appellate  Review  of  the 
Committee's  Decision  by  the  BOXR 
Board.  The  decision  of  the  Committee  or 
any  panel  thereof  shall  be  subject  to 
appellate  review  by  the  BOXR  Board, 
either  on  the  BOXR  Board's  own  motion 
within  thirty  days  after  issuance  (or 
within  thirty  days  of  when  the  BOXR 
Board  receives  written  notice  from  the 
Committee  of  such  decision  of  the 
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final  action  of  the  Exchange.  The 
following  procedures  shall  apply  to 
reviews  by  the  BSE  Board: 

Procedure  Following  Petition  for 
Appellate  Review  by  the  BSE  Board. 

(A)  Additional  Submissions  and 
Appointment  of  the  BSE  Board 
Appellate  Review  Panel.  Petitions  for 
appellate  review  of  BOXR  Board 
decisions  shall  be  referred  to  the  BSE 
Board  which  shall  be  furnished  with  all 
material  considered  by  the  BOXR  Board 
or  panel  thereof  Parties  may  submit  a 
written  statement  to  the  BSE  Board  and 
may  request  an  opportunity  to  make  an 
oral  presentation  before  the  BSE  Board; 
the  BSE  Board,  in  its  discretion,  may 
grant  or  deny  the  request  for  oral 
presentation.  In  the  absence  of  a  request 
for  such  a  presentation,  or  at  any  time, 
the  BSE  Board  may  require  an  oral 
presentation.  Whether  appellate  review 
is  conducted  by  hearing  or  by  review  on 
the  papers  alone,  the  matter  shall  be 
referred  to  an  appropriate  Appellate 
Review  Panel  appointed  by  the  BSE 
Board.  A  transcript  shall  be  made  of  any 
oral  presentation  and  shall  become  part 
of  the  record. 

IB)  Decision  of  the  BSE  Board 
Appellate  Review  Panel.  Appellate 
Review  by  the  BSE  Board  pursuant  to 
paragraph  (fj(ivj  shall  be  made  upon  the 
material  furnished  it  by  the  BOXR  Board 
or  panel  thereof  as  well  as  by  the 
parties,  and  shall  be  made  after  such 
further  proceedings  as  the  BSE  Board 
shall  order.  The  BSE  Board  may 
confirm,  reverse  or  modify  in  whole  or 
in  part  the  decision  of  the  BOXR  Board 
or  panel  thereof  and  may  make  any 
findings  or  conclusions  which  in  its 
judgment  are  proper.  The  decision  of 
the  BSE  Board  shall  be  in  writing,  shall 
contain  a  concise  statement  of  the 
findings  and  conclusions  of  the  BSE 
Board  and  the  reasons  in  support 
thereof  and  shall  be  sent  to  the  parties 
to  the  Proceedings. 


Action  Without  Meeting 

SEC.  15    Any  action  required  or 
permitted  to  be  taken  at  a  meeting  of  the 
Board  or  of  a  committee  may  be  taken 
with  or  without  a  meeting  if  all  Directors 
or  all  members  of  such  committee,  as 
the  case  may  be,  consent  thereto  in 
writing,  and  the  writing  or  writings  are 
filed  with  the  minutes  of  proceedings  of 
the  Board  or  the  committee. 

Expenses 

SEC.  16    Funds  to  meet  the  regular 
expense  of  each  committee  shall  be 
provided  by  the  Board,  and  all  such 
expenses  shall  be  subject  to  the 
approval  of  the  Board. 


Officers 

SEC.  1 7    (a)  The  Board  shall  elect  the 
officers  of  BOXR,  which  may  include  a 
President,  a  Secretary,  and  such  other 
executive  or  administrative  officers  as  it 
shall  deem  necessary  or  advisable, 
including  a  Chief  Regulatory  Officer.  All 
officers  shall  have  such  titles,  powers, 
and  duties,  and  shall  be  entitled  to  such 
compensation,  as  shall  be  determined 
from  time  to  time  by  the  Board.  The 
terms  of  office  of  such  officers  shall  be 
at  the  pleasure  of  the  Board,  which  by 
affirmative  vote  of  a  majority  of  the 
Board,  may  remove  any  such  officer  at 
any  time.  One  person  may  hold  the 
offices  and  perform  the  duties  of  any 
two  or  more  of  such  offices,  except  the 
offices  and  duties  of  President  and  any 
other  office  or  duties.  None  of  the 
officers,  except  the  President,  need  be 
Directors  of  BOXR. 

(b)  The  Chairman  of  the  Board  of  the 
BSE  or  the  President  of  BOXR  may  be 
the  Chief  Executive  Officer  of  BOXR,  as 
the  Board  of  Directors  may  from  time  to 
time  determine.  Subject  to  the  control  of 
the  Board,  the  Chief  Executive  Officer, 
or  such  other  officer  or  officers  as  may 
be  designated  by  the  Board,  shall  have 
general  executive  charge,  management 
and  control  of  the  properties,  business 
and  operations  of  BOXR  with  all  such 
powers  as  may  be  reasonably  incident  to 
such  responsibilities;  may  agree  upon 
and  execute  all  leases,  contracts, 
evidences  of  indebtedness  and  other 
obligations  in  the  name  of  the  Company: 
and  shall  have  such  other  powers  and 
duties  as  designated  in  accordance  with 
these  By-Laws  and  as  from  time  to  time 
be  assigned  by  the  Board. 

Absence  of  the  President 

SEC.  18    In  the  case  of  the  absence  or 
inability  to  act  of  the  President  of  BOXR, 
or  in  the  case  of  a  vacancy  in  such 
office,  the  Board  may  appoint  its 
Chairman  or  such  other  person  as  it 
may  designate  to  act  as  such  officer  pro 
tem,  who  shall  assume  all  the  functions 
and  discharge  all  the  duties  of  the 
President. 

Agents  and  Employees 

SEC.  19    In  addition  to  the  officers, 
BOXR  may  employ  such  agents  and 
employees  as  the  Board  may  deem 
necessary  or  advisable,  each  of  whom 
shall  hold  office  for  such  period  and 
exercise  such  authority  and  perform 
such  duties  as  the  Board,  the  President 
or  any  officer  designated  by  the  Board 
from  time  to  time  determine.  Agents  and 
employees  of  BOXR  shall  be  under  the 
supervision  and  control  of  the  officers  of 
BOXR,  unless  the  Board,  by  resolution, 
provides  that  an  agent  or  employee  shall 
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be  under  the  supervision  and  control  of 
the  Board. 

Delegation  of  Duties  of  Officers 

SEC.  20     The  Board  may  delegate  the 
duties  and  powers  of  any  officer  of 
BOXR  to  any  other  officer  or  to  any 
Director  for  a  specified  period  of  time 
and  for  any  reason  that  the  Board  may 
deem  sufficient. 

Resignation  and  Removal  of  Officers 

SEC.  2 1     (a)  Any  officer  may  resign  at 
any  time  upon  vmtten  notice  of 
resignation  to  the  Board  or  the 
President.  Any  such  resignation  shall 
take  effect  upon  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 
The  acceptance  of  a  resignation  shall 
not  be  necessary  to  make  the  resignation 
effective. 

(b)  Any  officer  of  BOXR  may  be 
removed,  with  or  without  cause,  by 
resolution  adopted  by  a  majority  of  the 
Directors  then  in  office  at  any  regular  or 
special  meeting  of  the  Board  or  by  a 
written  consent  signed  by  all  of  the 
Directors  then  in  office.  Such  removal 
shall  be  without  prejudice  to  the 
contractual  rights  of  the  affected  officer, 
if  any,  with  BOXR. 

Bond 

SEC.  22    BOXR  may  secure  the 
fidelity  of  any  or  all  of  its  officers, 
agents,  or  employees  by  bond  or 
othenvise. 

Compensation  of  Board  and  Committee 
Members 

SEC.  23     The  Board  may  provide  for 
reasonable  compensation  of  the 
Chairman  of  the  Board,  the  Directors, 
and  the  members  of  any  committee  of 
the  Board.  The  Board  may  also  provide 
for  reimbursement  of  reasonable 
expenses  incurred  by  such  persons  in 
connection  vnth  the  business  of  BOXR. 

Indemnification  of  Directors.  Officers, 
Employees,  Agents,  and  Committee 
Members 

SEC.  24     (a)  BOXR  shall  indemnify, 
and  hold  harmless,  to  the  fullest  extent 
permitted  by  Delaware  law  as  it 
presently  exists  or  may  thereafter  be 
amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
person)  who,  by  reason  of  the  fact  that 
he  or  she  is  or  was  a  Director,  officer, 
or  employee  of  BOXR,  or  committee 
member,  or  is  or  was  a  Director,  officer, 
or  employee  of  BOXR  who  is  or  was 
serving  at  the  request  of  BOXR  as  a 
director,  officer,  employee,  or  agent  of 
another  corporation,  partnership,  joint 
venture,  trust,  enterprise,  or  non-profit 
entity,  including  service  with  respect  to 
employee  benefit  plans,  is  or  was  a 


party,  or  is  threatened  to  be  made  a 
party  to: 

(i)  any  threatened,  pending,  or 
completed  action,  suit,  or  proceeding, 
whether  civil,  criminal,  administrative, 
or  investigative,  against  expenses 
(including  attorneys'  fees  and 
disbursements),  judgments,  fines,  and 
amounts  paid  in  settlement  actually  and 
reasonably  incurred  by  such  person  in 
connection  v^ith  any  such  action,  suit, 
or  proceeding;  or  .. 

(ii)  any  threatened,  pending,  or 
completed  action  or  suit  by  or  in  the 
right  of  BOXR  to  procure  a  judgment  in 
its  favor  against  expenses  (including 
attorneys'  fees  and  disbursements) 
actually  and  reasonably  incurred  by 
such  person  in  connection  with  the 
defense  or  settlement  of  such  action  or 
suit. 

(b)  BOXR  shall  advance  expenses 
(including  attorneys'  fees  and 
disbursements)  to  persons  described  in 
subsection  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Section  or  otherwise. 

(c)  BOXR  may,  in  its  discretion, 
indemnify  and  hold  harmless,  to  the 
fullest  extent  permitted  by  Delaware  law 
as  it  presently  exists  or  may  thereafter 
be  amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
persons)  who,  by  reason  of  the  fact  that 
he  or  she  is  or  was  an  agent  of  BOXR 

or  is  or  was  an  agent  of  BOXR  who  is 
or  was  serving  at  the  request  of  BOXR 
as  a  director,  officer,  employee,  or  agent 
of  another  corporation,  partnership, 
trust,  enterprise,  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  was  or  is  a 
party,  or  is  threatened  to  be  made  a 
party  to  any  action  or  proceeding 
described  in  subsection  (a). 

(d)  BOXR  may,  in  its  discretion,  pay 
the  expenses  (including  attorneys'  fees 
and  disbursements)  reasonably  and 
actually  incurred  by  an  agent  in 
defending  any  action,  suit,  or 
proceeding  in  advance  of  its  final 
disposition;  provided,  however,  that  the 
payment  of  expenses  incurred  by  such 
person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Section  or  otherwise. 


(e)  Notwithstanding  the  foregoing  or 
any  other  provision  of  these  By-Laws,  no 
advance  shall  be  made  by  BOXR  to  an 
agent  or  non-officer  employee  if  a 
determination  is  reasonably  and 
promptly  made  by  the  Board  by  a 
majority  vote  of  those  Directors  who 
have  not  been  named  parties  to  the 
action,  even  though  less  than  a  quorum, 
or,  if  there  are  no  such  Directors  or  if 
such  Directors  so  direct,  by  independent 
legal  counsel,  that,  based  upon  the  facts 
known  to  the  Board  or  such  counsel  at 
the  time  such  determination  is  made:  (1) 
the  person  seeking  advancement  of 
expenses  (i)  acted  in  bad  faith,  or  (ii) 
did  not  act  in  a  manner  that  he  or  she 
reasonably  believed  to  be  in  or  not 
opposed  to  the  best  interests  of  BOXR; 
(2)  ivif/i  respect  to  any  criminal 
proceeding,  such  person  believed  or  had 
reasonable  cause  to  believe  that  his  or 
her  conduct  was  unlawful;  or  (3)  such 
person  deliberately  breached  his  or  her 
duty  to  BOXR. 

(f)  The  indemnification  provided  by 
this  Section  in  a  specific  case  shall  not 
be  deeined  exclusive  of  any  other  rights 
to  which  a  person  seeking 
indemnification  may  be  entitled,  both  as 
to  action  in  his  or  her  official  capacity 
and  as  to  action  in  another  capacity 
while  holding  such  office,  and  shall 
continue  as  to  a  person  who  has  ceased 
to  be  a  Director,  officer,  or  committee 
member,  employee,  or  agent  and  shall 
inure  to  the  benefit  of  such  person's 
heirs,  executors,  and  administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  subsection  (j),  BOXR  shall  be 
required  to  indemnify  any  person 
identified  in  subsection  (a)  in 
connection  vrith  a  proceeding  (or  part 
thereof)  initiated  by  such  person  only  if 
the  initiation  of  such  proceeding  (or  part 
thereof)  by  such  person  was  authorized 
by  the  Board. 

(h)  BOXR's  obligation,  if  any,  to 
indemnify  or  advance  expenses  to  any 
person  who  is  or  was  serving  at  its 
request  as  a  director,  officer,  employee, 
or  agent  of  another  corporation, 
partnership,  joint  venture,  trust, 
enterprise,  or  non-profit  entity  shalLbe    ^ 
reduced  by  any  amount  such  person 
may  collect  as  indemnification  or 
advancement  from  such  other 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity. 

(i)  Any  repeal  or  modification  of  the 
foregoing  provisions  of  this  Section  shall 
not  adversely  affect  any  right  or 
protection  hereunder  of  any  person 
respecting  any  act  or  omission  occurring 
prior  to  the  time  of  such  repeal  or 
modification. 

(j)  If  a  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  is  not  paid  in  full  within  60  days 
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SEC.  26 
shall  begin  on 
in  each  year. 
BSE  Board  ma] 


or 


Waiver  of  Notice 
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?  fiscal  year  of  BOXR 
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o  the  transaction  ofanv 
the  meeting  is  not 
convened. 


flee 


luie 


ort 


'n^ruments.  Contracts,  etc. 

checks,  drafts,  bills 
es,  or  other  obligations 
payment  of  money 
the  name  of  BOXR  by 
'icers  or  person  or 
E  oard,  or  a  duly 
com,  nittee  thereof  may  from 
des  gnate.  Except  as 
i<Jed  by  law.  the  Board. 


in 
cffic 


any  committee  given  specific  authority 
in  the  premises  by  the  Board,  or  any 
committee  given  authority  to  exercise 
generally  the  powers  of  the  Board 
during  intervals  between  meetings  of  the 
Board,  may  authorize  any  officer, 
employee,  or  agent,  in  the  name  of  and 
on  behalf  of  BOXR,  to  enter  into  or 
execute  and  deliver  deeds,  bonds, 
mortgages,  contracts,  and  other 
obligations  or  instruments,  and  such 
authority  may  be  general  or  confined  to 
specific  instances. 

(b)  All  applications,  written 
instruments,  and  papers  required  by  any 
department  of  the  United  States 
Government  or  by  any  state,  county, 
municipal,  or  other  governmental 
authority,  may  be  executed  in  the  name 
of  BOXR  by  any  principal  officer  or 
subordinate  officer  of  BOXR,  or,  to  the 
extent  designated  for  such  purpose  from 
time  to  time  by  the  Board,  by  an 
employee  or  agent  of  BOXR.  Such 
designation  may  contain  the  power  to 
substitute,  in  the  discretion  of  the 
person  named,  one  or  more  other 
persons. 

Form  of  Records 

SEC.  29    Any  records  maintained  by 
BOXR  in  the  regular  course  of  business, 
including  its  books  of  account  and 
minute  books,  may  be  kept  on,  or  be  in 
the  form  of  magnetic  tape,  computer 
disk,  or  any  other  information  storage 
device,  provided  that  the  records  so  kept 
can  be  converted  into  clearly  legible 
form  within  a  reasonable  time. 

Alteration  of  By-Laws  by  Directors 

SEC.  30     To  the  extent  permitted  bv 
law,  these  By-Laws,  BSE  Rules,  BOX  ' 
Rules,  the  LLC.  Agreement  or  the 
Regulatory  Services  Agreement,  these 
By-Laws  may  be  altered,  amended, 
repealed,  or  new  By-Laws  adopted  by 
approval  of  a  majority  of  the  BSE  Board 
at  any  regular  or  special  meeting  of  the 
BSE  Board. 

Emergency  By-Laws 

SEC.  31     The  Board  may  adopt 
emergency  By-Laws  subject  to  repeal  or 
change  by  action  of  the  BSE  Board  that 
shall,  notwithstanding  any  different 
provision  of  law,  the  LLC.  Agreement, 
the  Regulatory  Services  Agreement,  or 
these  By-Laws,  be  operative  during  anv 
emergency  resulting  from  any  nuclear  or 
atomic  disaster,  an  attack  on  the  United 
States  or  on  a  locality  in  which  BOXR 
conducts  its  business  or  customarily 
holds  meetings  of  the  Board,  any 
catastrophe,  or  other  emergency 
condition,  as  a  result  of  which  a  quorum 
of  the  Board  or  a  committee  thereof 
cannot  readily  be  convened  for  action. 
Such  emergency  By-Laws  may  make  anv 


provision  that  may  be  practicable  and 
necessary  under  the  circumstances  of 
the  emergency. 

Boston  Stock  Exchange,  Inc. 
Constitution 


Article  11 


Board  of  Governors 


Composition  of  the  Board 

SEC.  1.    The  government  of  the 
Exchange  shall  be  vested  in  a  Board  of 
Governors  composed  of  the  Chairman, 
Vice  Chairman  and  twenty  others,  ten  of 
whom  shall  be  representatives  from  the 
securities  industry  and  ten  of  whom 
shall  be  representatives  of  the  public.  Of 
the  ten  securities  industry 
representatives,  all  must  represent 
broker-dealer  members  of  the  Exchange, 
at  least  one  shall  represent  BOX 
Participants,  and  at  least  five  shall 
represent  firms  active  on  the  trading 
floor  [each  of  whom  may  satisfy  more 
than  one  of  these  criteria).  Of  the  floor 
representation,  two  must  be  active  as 
specialists.  Of  the  ten  representatives  of 
the  public,  at  least  five  shall  be  from 
financial  institutions  not  directly 
associated  with  a  member  organization 
or  broker-dealer,  and  at  least  one  shall 
be  an  officer  or  director  of  a  company 
which  has  a  class  of  stock  listed  on  the 
Exchange. 

The  Chairman  shall  be  appointed  by 
the  Board  of  Governors  to  serve  at  its 
pleasure.  The  Vice  Chairman  shall  be  a 
representative  from  a  member 
organization  and  shall  be  elected  to 
serve  a  one-year  term.  Neither  the 
Chairman  nor  the  listed  company 
representative  shall  be  associated  with  a 
member  of  the  Exchange  or  a  broker  or 
dealer.  All  are  to  be  elected  in  the 
manner  hereinafter  provided,  except  no 
governor  other  than  the  Chairman  and 
the  Vice  Chairman  may  serve  more  than 
four  consecutive  terms. 
***** 

Specific  Powers 

SEC.  4.  The  Boeird  of  Governors,  in 
furtherance  of  its  powers  specified  in 
Section  1  of  this  Article,  shall  entertain 
appeals  from  the  decisions  of  the  Market 
Performance  Committee  and  may  hold 
hearings  on  any  such  appeal;  shall  have 
the  entire  control  of  the  property  and 
finances  of  the  Exchange;  including  the 
authority  to  purchase  and  cancel 
memberships  in  the  Exchange,  shall  fix 
the  amount  of  fees  and  compensation,  if 
any.  to  be  paid  to  any  member  of  the 


Board  or  of  any  other  committee;  and 
shall  fix  dues,  fees,  assessments  and 
other  charges  to  be  paid  by  members, 
allied  members,  member  firms  and 
member  corporations.  It  shall  regulate 
the  meiking  and  performance  of 
Exchange  contracts;  transactions  on  the 
Exchange;  access  to  and  conduct  upon 
the  floor  of  the  Exchange  and  the  use  of 
Exchange  facilities;  the  formation, 
continuance  and  interests  of  members  in 
member  firms  and  corporations; 
business  conduct;  capital  requirements 
and  insolvency  of  members,  member 
firms  and  member  corporations; 
arbitration  procedures;  transfers  of 
memberships  and  disposition  of  the 
proceeds  of  the  sale  of  such 
memberships;  the  listing  and  delisting 
of  and  the  suspension  of  trading  in 
securities  on  the  Exchange;  activities  of 
specialists  and  odd  lot  dealers;  matters 
relating  to  quotations  and  price  reports: 
use  of  ticker  services;  and  means  of 
communication  with  non-members.  It 
may  examine  the  financial  condition 
and  business  conduct  of  members, 
member  firms  and  member  corporations 
and  business  conduct  of  allied  members 
and  may  require  any  member,  allied 
member  or  officer  or  employee  of  any 
member  firm  or  corporation  to  appear 
before  it  to  testify  as  to  such  financial 
condition  or  business  conduct;  may 
require  that  transactions  in  securities 
admitted  to  dealing  on  the  Exchange  be 
executed  on  the  Exchange;  may  credit  a 
portion  of  the  income  of  the  Exchange 
for  any  current  year  to  the  members 
proportionately  in  settlement  of  the 
contribution  which  members  are 
obligated  to  make  in  connection  with 
the  Gratuity  Fund  of  the  Exchange;  and 
may  require  that  officers,  appointees  or 
employees  of  the  Exchange  give  good 
and  sufficient  bonds  for  tlie  faithful 
performance  of  their  duties. 

At  the  Board  of  Governors '  next 
meeting  after  the  BOXR  Nominating 
Committee  presents  its  candidates  for 
the  two  positions  reserved  on  the  BOXR 
Board  for  representatives  of  BOX 
Participants,  and  its  candidate  for  the 
position  on  the  BSE  Board  of  Governors 
reserved  for  a  representative  of  BOX 
Participants,  in  October  of  each  year, 
the  Board  of  Governors  shall  select  and 
appoint  the  Board  of  Directors  of  BOXR 
for  the  following  year,  as  set  forth  in  the 
Plan  of  Delegation  of  Functions  and 
Authority  by  the  Boston-Stock 
Exchange,  Inc.  to  Boston  Options 
Exchange  Regulation,  L.L.C.,  and  in' 
accordance  with  the  qualification 
provisions  set  forth  in  Section  4  of  the 
By-Laws  of  Boston  Options  Exchange 
Regulation,  L.L.C.,  including  the 
appointment  of  the  candidates 


presented  by  the  BOXR  Nominating 
Committee  for  the  two  BOXR  Board 
positions  reserved  for  representatives  of 
BOX  Participants.  The  Board  of 
Governors  shall  also  select  and  appoint 
as  Governor  the  candidate  put  forth  by 
the  BOXR  Nominating  Committee  for 
the  position  on  the  Board  of  Governors 
reserved  for  a  representative  of  BOX 
Participants.  Additionally,  the  Board  of 
Governors  shall  appoint  the  initial 
Board  of  Directors  of  BOXR,  in 
accordance  with  the  term  provisions  set 
forth  in  Section  5  of  the  By-Laws  of 
Boston  Options  Exchange  Regulation, 
L.L.C.,  and  the  number  of  Directors 
provisions  set  forth  in  Section  3  of  the 
By-Laws  of  Boston  Options  Exchange 
Regulation,  L.L.C. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

4  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

In  order  to  create  a  nevv  options 
regulatory  subsidiary',  the  BSE  proposes 
to  transfer  to  BOXR,  a  Delaware  limited 
liability  company  and  a  wholly-owned 
subsidiary'  of  the  BSE,  all  of  the  assets 
and  liabilities  that  solely  support  the 
regulation  of  the  standardized  equity 
options  trading  business  of  the  BSE. 
Upon  this  transfer,  however,  the  BSE 
would  continue  to  be  the  self-regulatory 
organization  ("SRO")  for  BOXR  and  the 
Boston  Options  Exchange  ("BOX"),  the 
BSE's  proposed  new  exchange  facility 
for  the  trading  of  standardized  equity 
options  securities. ■»  BOX  would  provide 
automatic  order  execution  capabilities 
to  BOX  Options  Participants  ("Options 
Participants")  for  standardized  equity    • 
options  securities  listed  or  traded  on  the 
BSE.  BOX  would  be  operated  by  Boston 
Options  Exchange  Group,  L.L.C.  ("BOX 
LLC").  The  proposed  rule  change  for 


■*  See  Securities  Exchange  ,\ct  Release  No.  4718b 
()an.  14.  2003).  68  FR  3062  (|an.  22.  2003)  (.SR-BSE- 
2002-15)  ("BOX  Proposing  Release"). 


implementing  the  creation  of  BOXR 
includes:  (i)  Changes  to  the  BSE  Rules 
of  the  Board  of  Governors;  (ii)  the 
proposed  Plan  of  Delegation  of 
Functions  and  Authority  by  the  Boston 
Stock  Exchange.  Inc.,  to  Boston  Options 
Exchange  Regulation,  L.L.C. 
("Delegation  Plan");  (iii)  proposed  By- 
Laws  for  BOXR;  and  (iv)  amendments  to 
the  BSE  Constitution, 

(I)  Delegation  Flan 

(A)  Relationship  of  BSE,  BOXR  and 
BOX  LLC 

The  BSE  is  a  founding  and  controlling 
member  of  BOX  LLC.  Pursuant  to 
contractual  agreement,  the  BSE  has  the 
right  to  appoint  two  representatives  to 
the  board  of  BOX  LLC.  In  addition  to  its 
ownership  stake  in  BOX  LLC,  the  BSE 
has  entered  into  various  agreements 
with  BOX  LLC  under  which  BOX  LLC 
would  operate  BOX  as  a  facility  of  the 
BSE. 5  Pursuant  to  these  agreements,  the 
BSE,  through  BOXR,  would  maintain 
responsibility  for  all  regulatory 
functions  related  to  the  facility,  and 
BOX  LLC  would  be  responsible  for  the 
business  operations  of  the  facility  to  the 
extent  those  activities  are  not 
inconsistent  with  the  regulatory  and 
oversight  functions  of  the  BSE  and 
BOXR.  This  means  that  BOX  LLC  would 
not  interfere  with  the  BSE's  self- 
regulatory  responsibilities  or  those 
delegated  to  BOXR. 

The  BSE  wholly  owns  BOXR  as  a 
subsidiary  of  the  Exchange  and 
proposes  to  delegate  certain  regulator^' 
authority  to  BOXR  for  oversight  of  the 
BOX  market.  Under  the  proposal,  BOXR 
would  use  its  own  regulatory  staff,  and 
not  the  employees  of  BOX  LLC,  to 
perform  its  regulatory  oversight  duties. 
In  addition,  BOXR  would  conduct  all 
necessary  surveillance  of  the  trading 
effected  through  the  BOX  facility  as  well 
as  enforcement  of  the  BOX  Rules, 
applicable  BSE  Rules  and  the  federal 
securities  laws  and  the  rules 
thereunder."*  Pursuant  to  the  proposed 
Delegation  Plan  and  contractual 
agreements.  BOXR  would  have 
regulatory  oversight  authority  over  BOX 
LLC  and  its  officers,  directors,  agents 
and  employees,  each  of  whom  would  be 


^  Under  the  Act,  "the  term  'facility'  when  used 
with  respect  to  an  exchange  includes  its  premise?., 
tangible  or  intangible  property  whether  on  the 
premises  or  not.  any  right  to  the  use  of  such 
premises  or  property  or  any  ser\ice  thereof  for  the 
purpose  of  effecting  or  reporting  a  transaction  on  an 
exchange  (including,  among  other  tUings.  any 
system  of  commupication  to  or  from  the  exchange, 
by  ticker  or  otherwise,  maintained  by  or  with  the 
consent  of  the  exchange),  and  any  right  of  the 
exchange  to  the  use  of  any  property  or  service."  See 
15U.S.C.  78c(a)(2). 

*  See  BOX  Proposing  Relea.se. 
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required  to  cooberate  with  BOXR  in  the 
fulfillment  of  it ;  regulatory  obligations. 

The  relations  lip  between  the  BSE, 
BOXR,  BOX  LL  :  and  BOX  is  explained 
further  in  the  D  ;legation  Plan.^  The  BSE 
is  proposing  to  idopt  the  Delegation 
Plan  which  sets  forth  the  purpose, 
function,  goveri  lance,  procedures  and 
responsibilities  of  the  BSE  and  BOXR 
following  approval  of  the  Delegation 
Plan.  The  Delegition  Plan  describes  the 
options  regulate  ry  subsidiary,  BOXR; 
sets  forth  the  de  legation  of  authority  to 
BOXR  by  the  B5  E;  and  describes  the 
purpose,  functicin,  authority  and 
responsibilities  of  BOXR.  including  the 
procedures  for  p  roposed  rule  change 
recomraendatio:  is  in  regiard  to  BOX  and 
BOXR. 

Through  the  a  doption  of  new  Chapter 
XXXVI  and  the  Delegation  Plan,  BOXR 
and  BOX  LLC  w  ould  also  be  subject  to 
Commission  ov(  rsight  and  examination. 
The  Commission  would  oversee  the 
premises,  personnel,  and  records  of 
BOXR  and  b6x  LLC  to  the  same  extent 
that  it  currently  oversees  the  premises, 
personnel,  and  lecords  of  the  BSE. 
Under  section  lib)  and  section  2(B)(1)  of 
the  proposed  Delegation  Plan,  the 
books,  records,  premises,  officers, 
directors,  agents  and  employees  of 
BOXR  and  BOX  LLC  would  be  the 
books,  records,  (iremises,  officers, 
directors,  agents  and  employees  of  the 
BSE  for  purposes  of,  and  subject  to, 
oversight  pursue  nt  to  the  Act.  The  Ijooks 
and  records  of  BDXR  and  BOX  LLC 
would  be  subjec  at  all  times  to 
inspection  and  c  opying  by  the  BSE  and 
the  Conmiission  BOXR  and  BOX  LLC 
would  be  requin  id  to  maintain  all  books 
and  records  relai  ed  to  BOX  within  the 
United  States.  A  so,  by  delegated 
authority,  the  books  and  records  of  BOX 
LLC  would  be  si  bject  at  all  times  to 
inspection  and  c  spying  by  BOXR. 
However,  as  set :  orth  in  the  proposed 
Section  2(B)(3)  of  the  Delegation  Plan, 
proposed  sectior  2(B)(1)  would  not 
create  any  rights  or  benefits  for  any 
person  or  entity  other  than  the  BSE, 
BOXR  and  the  Ci  )mmission.  The 
Commission  and  the  BSE's  access  to  and 
oversight  of  BO)*  LLC  as  the  operating 
company  of  B0)<  is  further  solidified  in 
the  private  contr  icts  related  to  BOX. 
The  text  of  Sectiim  2(B)  of  the 
Delegation  Plan  i  s  included  in  various 
contractual  agreements  between  the  BSE 
and  BOX  LLC.  Therefore.  BOX  LLC  has 
not  only  a  regulatory  obligation  to  abide 
by  the  Delegatioi  Plan,  but  a  private 
contractual  oblig  ition  as  well. 


'The  BSE  notes  tha! 
on  PCX  Equities  Rule 
Delegation  and  the  N 
Delegation  of  Functioli 


the  Delegation  Plan  is  based 
14.3  ofthe  PCX  Plan  of 
SD's  Plan  of  Allocation  and 
s  by  NASD  to  Subsidiaries. 


(B)  BOXR 

(1)  Corporate  Status 

BOXR  would  be  operated  as  a 
Delaware  limited  liability  company.  All 
of  the  issued  shares  of  stock  of  BOXR 
would  be  owned  by  the  BSE.  Current 
BSE  members  would  retain  their 
memberships,  and  thus,  their  ownership 
interests  in  the  BSE. 

(2)  Governing  Documents  and  Rules 

BOXR's  By-Laws,  the  BOX  Rules  and 
the  applicable  BSE  Rules  would  govern 
its  activities.  The  BOX  Rules  and  the 
BOXR  By-Laws  would  reflect  the  status 
of  BOXR  as  a  wholly-owned  subsidiary 
of  BSE,  under  management  of  the  BOXR 
Board  of  Directors  ("BOXR  Board")  and 
its  designated  officers,  ultimately 
subject  to  the  self-regulatory  authority  of 
the  BSE. 

(3)  Regulation  of  BOXR 

BOXR  would  operate  as  a  subsidiary 
of  BSE,  which  is  a  national  securities 
exchange  registered  under  section  6  of 
the  Act.8  The  BSE,  as  the  SRO,  retains 
ultimate  responsibility  for  compliance 
by  its  members  with  the  provisions  of 
the  Act  and  the  rules  and  regulations 
thereimder.  As  set  forth  in  the  proposed 
BOX  Rules,  Options  Participants  are 
required  to  comply  with  all  the  BOX 
Rules  as  well  as  those  BSE  Board  of 
Governors  Rules  specifically  cross- 
referenced  and  incorporated  by 
reference  in  the  BOX  Rules.  For  such 
piU"poses  of  cross-referencing, 
interpreting  and  applying  the  Rules  of 
the  BSE  to  Options  Participants,  any 
reference  to  "member"  of  the  BSE  in 
such  cross-referenced  rules  is  to  be  read 
as  a  synonym  for  "Participant"  on  BOX, 
whether  OFP,  Market  Maker  or  both.^ 
For  this  reason,  BOX  Options 
Participants  would  be  statutory 
"members"  of  BSE.  Pursuant  to  the 
proposed  BOX  Rules,  Options 
Participants  are  granted  trading  rights 
for  options  listed  on  the  Exchange  and 
traded  on  BOX.i"  Options  Participant 
status  does  not  confer  on  the  Options 
Participant  any  right  to  participate  in 
trading  on  the  BSE  other  than  options 
trading  on  BOX,  nor  shall  Options 
Participants  be  entitled  to  all  the  rights 
and  responsibilities  regarding  the 
governance  of  the  BSE  as  other  BSE 
Members."  They  do  not  have 
ownership  interests  in  the  BSE, 
however,  as  discussed  more  fully  below, 


M5U.S.C.  78f. 

«  See  Chapter  I.  Section  2(c)  of  the  Proposed  BOX 
Rules  in  the  BOX  Proposing  Release. 

'"Sep  BOX  Proposing  Release  Chapter  II,  Section 
1(a). 

"See  BOX  Proposing  Release  Chapter  II,  Section 
1(e). 


they  would  have  certain  voting  and 
representations  rights. '^ 

The  BSE  Board  is  currently  composed 
of  the  BSE  Chairman,  Vice  Chairman 
and  20  governors.  The  composition  of 
the  BSE  Board  would  be  modified  as 
part  of  the  restructuring  to  include  one 
governor  representing  Options 
Participants  to  provide  input  on  the  BSE 
Board.  This  governor  ("Options 
Participant  Governor")  would  be 
nominated  by  the  BOXR  Nominating 
Committee  and  must  be  either  an  officer 
or  director  of  an  Options  Participant." 
Pursuant  to  the  proposed  amendments 
to  the  BSE  Constitution,  the  BSE  Board 
would  be  required  to  appoint  the 
candidate  presented  by  the  BOXR 
Nominating  Committee.^'' 

As  a  registered  national  securities 
exchange  and  the  parent  company  of 
BOXR,  the  BSE  would  continue  to  carry 
out  its  statutory  responsibilities  to 
enforce  compliance  by  Options 
Participants  with  the  provisions  of  the 
federal  securities  laws  and  rules 
thereunder,  as  well  as  the  BSE  and  BOX 
Rules,  and  to  govern  the  administration 
of  BOXR.  In  particular,  to  be  effective, 
any  changes  to  the  BOX  Rules  and 
governing  documents  of  BOXR  must  be 
ultimately  approved  by  the  BSE.  The 
Exchange  proposes  that  the  Delegation 
Plan  become  part  of  the  Rules  of  the 
BSE  and,  thus,  may  only  be  amended 
upon  Commission  approval.  Moreover, 
changes  to  the  BOXR  By-Laws  and  the 
BOX  Rules  must  be  filed  with  the 
Commission  pursuant  to  Section  19(b) 
ofthe  Act  15  and  Rule  IQb-^^^ 
thereimder  and  must  be  submitted  by 
the  BSE.  17 

While  ultimately  responsible,  the  BSE 
proposes  to  delegate  specific  self- 
regulatory  responsibilities  to  BOXR, 
pursuant  to  a  Delegation  Plan. 
Specifically,  BOXR  would  assume 
responsibility  with  respect  to  the 
options  business  of  the  Exchange  for, 
among  other  things:  (i)  Establishing  and 
interpreting  rules  governing  the 
activities  of  Options  Participants:  (ii) 
determining  regulatory  and  trading 
policies  relating  to  the  business 
activities  of  Options  Participants;  (iii) 
assuring  compliance  with  BOX  Rules 


'2  Under  section  6(b)(3)  ofthe  Act,  the  rules  of  an 
exchange  must  assure  that  its  members  are  fairly 
represented  in  the  selection  of  its  directors  and 
administration  of  its  affairs.  15  U.S.C.  78f(b)(3). 

"See  discussion  ofthe  proposed  BOXR 
Nominating  Committee  below. 

'■*  See  discussion  of  the  proposed  amendments  to 
the  BSE  Constitution  below. 

"15  U.S.C.  78s(b). 

•«17CFR240.19b-4. 

'■"The  BSE  Board  must  review  and  ratify  ait 
BOXR  proposed  rule  changes  before  they  are 
submitted  to  the  Commission.  See  Section  2D  of  the 
Delegation  Plan. 
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and  the  federal  securities  laws;  (iv) 
administering  surveillance  programs 
and  systems  for  enforcing  rules 
governing  the  conduct  and  trading 
activities  of  Options  Participants  and 
their  associated  persons  on  BOX;  (v) 
examining  and  investigating  Options 
Participants  and  their  associated 
persons  to  determine  if  they  have 
violated  the  BOX  Rules  or  the  federal 
securities  laws;  (vi)  administering  the 
BOXR  disciplinary  programs;  (vii) 
determining  whether  applicants  meet 
the  requirements  for  an  Options 
Participant;  (viii)  placing  restrictions  on 
the  business  activities  of  Options 
Participants  and  their  associated 
persons  consistent  with  the  public 
interest,  the  protection  of  investors  and 
the  federal  securities  laws;  (ix) 
proposing  fees  and  charges;  (x) 
overseeing  the  operation  of  the  BOX 
trading  facilities;  (xi)  collecting  and 
consolidating  information  for  the 
surveillance  audit  trail;  (xii)  developing 
rule  changes  for  the  collection, 
processing  and  dissemination  of  quote 
and  transaction  information;  (xiii) 
developing  and  adopting  rules, 
interpretations  and  policies  to  maintain 
and  enhance  the  integrity,  fairness, 
efficiency  and  competitiveness  of  BOX; 
(xiv)  administering  the  Exchange's 
involvement  in  the  national  market 
system  ("NMS")  plans  for  options;  and 
(xv)  developing,  administering  and 
enforcing  listing  standards  for  securities 
traded  on  BOX. 

While  BOXR  would  have  extensive 
delegated  authority  to  regulate  and 
oversee  the  options  trading  business,  the 
BSE  would  retain  the  ultimate 
responsibility  for  the  Rules  and 
regulations  of  BOX,  as  well  as  for  the 
operation  and  administration  of  its 
subsidiary',  BOXR.  As  part  of  its  self- 
regulatory  responsibilities,  the  BSE 
would  review  rulemaking  and 
disciplinary  decisions  of  BOXR  and 
direct  BOXR  to  take  action  that  may  be 
necessary  to  effectuate  the  purposes  and 
functions  of  the  Act.  The  BSE  believes 
that  these  types  of  checks  emd  balances 
should  ensure  that  the  BSE  remains 
aware  of  the  affairs  of  its  options 
business  conducted  through  BOXR,  and 
that  its  options  business  is  conducted  in 
a  manner  consistent  with  the  Act.  Thus, 
while  BOXR  would  be  a  separate  entity, 
it  would  still  remain  under  the  self- 
regulatory  authority  of  the  BSE. 

(4)  Agreement  Between  BSE  and  BOXR 

Under  the  proposal,  the  BSE's  equities 
and  options  regulatory  functions  would 
share  certain  infrastructure  and 
personnel.  After  the  completion  of  the 
restructuring,  these  shared  assets  would 
remain  the  property  of  BSE  and  the 


shared  personnel  would  continue  to  be 
employed  by  BSE.  In  each  case, 
however,  BOXR  would  have  access  to 
those  resources  through  inter-company 
contracts  with  BSE.  In  particular,  BSE 
would  contract  to  provide  BOXR  with 
certain  management  and  support 
services  and  staff.  The  contract  would 
include  services  for  administration, 
membership,  technology,  finance  and 
accounting,  human  resources  and  legal 
and  regulatory  services.  The  agreement 
between  BSE  and  BOXR  would  allocate 
charges  for  these  services  and  staff 
between  BSE  and  BOXR. 

(5)  National  Market  System  Plans 

The  BSE  currently  is  a  participant  in 
various  NMS  plans,  including  the 
Consolidated  Tape  Association  ("CTA") 
Plan,  the  Consolidated  Quotation 
System  ("CQS")  Plan,  the  Nasdaq 
Unlisted  Ttading  Privileges  Plan 
("UTP")  Plan,  and  the  hitermarket 
Trading  System  Plan,  as  well  as  a 
conditional  participant,  subject  to 
Commission  approval,  in  several 
options  NMS  plans,  including  the 
Options  Price  Reporting  Authority 
("OPRA")  Plan,  the  Options  Listing 
Procedures  ("OLPP ')  Plan  and  the 
Intermarket  Options  Linkage  Plan.'** 
These  plans  are  joint  industry  plans  for 
SROs  that  address  last  sale  reporting, 
quotation  reporting,  listing  procedures, 
and  intermarket  trading.  Following  the 
creation  of  BOXR,  BSE,  in  its  continuing 
role  as  the  SRO,  would  continue  to 
serve  as  the  voting  member  of  these 
NMS  Plans.  Nevertheless,  BSE  expects 
that,  for  those  plans  that  relate  to 
options  trading,  i.e.,  the  OPRA  Plan,  the 
OLPP  Plan  and  the  Intermarket  Options 
Linkage  Plan,  a  BOXR  representative 
would  serve  as  the  BSE's  representative 
in  dealing  with  these  plans. 

(II)  BOXR  By-Laws 

The  BOXR  By-Laws  would  reflect  the 
status  of  BOXR  as  a  wholly-owned 
subsidiary  of  BSE,  ultimately  subject  to 
the  self-regulatory  authority  of  the  BSE. 
As  a  separate  corporate  entity,  BOXR 
would  have  its  own  board  of  directors 
and  officers  that  would  administer  its 
day-to-day  operations. 

(A)  BOXR  Board  of  Directors 

The  BOXR  Board  would  consist  of  no 
fewer  than  7  or  more  than  13  directors. 
Currently,  the  Exchange  contemplates 
that  there  would  be  7  directors.  "The 


composition  of  the  BOXR  Boeud  would 
be  as  follows: 

•  The  Chief  Executive  Officer 
("CEO")  of  BSE  (who  will  be  considered 
a  member  of  the  Board  for  voting 
purposes,  but  not  for  qualification 
percentage  purposes); 

•  At  least  50%  Public  Directors;'^ 

•  At  least  20%,  but  no  fewer  than  2, 
nominees  of  Options  Participants  (the 
"Options  Participant  Directors "). 

The  BSE,  as  the  founder  and  sole 
member,  would  appoint  the  initial 
BOXR  Board.  Subsequently,  the  BOXR 
Board  would  be  nominated  by  the 
sitting  BOXR  Board,  subject  to  the 
nominating  procedures  set  forth 
below  ^"  for  the  selection  of  at  least 
twenty  percent,  but  no  fewer  than  two 
Options  Participant  Directors.  The 
BOXR  Board  would  be  elected  by  the 
BSE  Board,  as  the  BSE  is  the  sole 
shareholder  of  BOXR.  The  BSE  would 
have  the  right  to  approve,  remove,  and 
replace  any  member  of  the  BOXR  Board 
by  virtue  of  its  status  as  sole 
shareholder,  subject  to  the  By-Laws. 
Any  vacancy  on  the  BOXR  Board  would 
be  filled  with  a  person  who  satisfies  the 
classification  associated  with  the  vacant 
seat,  i.e.,  a  member  ofthe  public  or  a 
representative  of  an  Options  Participant. 

To  the  extent  that  the  number  of 
BOXR  Board  seats  is  changed  from  the 
initially  contemplated  7  members,  at 
least  50  percent  ofthe  BOXR  Board 
must  be  Public  Directors  and  at  least  20 
percent,  but  no  fewer  than  two, 
representatives  of  Options  Participants. 
The  BSE  believes  that  this  provision 
would  ensure  that  the  public  interest  is 
adequately  represented  in  the 
Exchange's  decision-making  process 
pursuant  to  section  6(b)(3)  of  the  Act.^' 
Further,  the  Exchange  acknowledges 
that  public  representatives  help  to 
ensure  that  no  single  group  of  market 
participants  has  the  ability  to 
systemically  disadvantage  other  market 
participants  through  the  exchange 
governance  process.  The  BSE  believes 
that  Public  Directors  can  provide 
unique,  unbiased  perspectives,  wiiiich 
should  enhance  the  ability  of  the  BOXR 
Board  to  address  issues  in  a  non- 
discriminatory fashion  and  foster  the 
integrity  of  BOXR.  In  this  way,  the 
Public  Directors  may  help  to  prevent 
unfair  discrimination  between 
customers,  brokers,  or  dealers  in  the 
administration  of  BOXR,  and  protect 
investors  and  the  public  interest. 


"*The  BSE  is  also  a  conditional  participant  in  the 
Options  Self-Regulatory  Council  ("OSRC").  The 
OSRC  Plan  is  not  an  NMS  plan  under  Section  11 A 
of  the  Act;  but  rather  a  plan  to  allocate  regulatory 
responsibilities  under  Rule  17d-2  under  the  Act.  17 
CFR240.17d-2. 


'^■'Public  Director"  is  defmed  as  a  Director  who 
has  no  material  business  relationship  with  a  broker 
or  dealer,  or  the  BSE,  BOX,  or  BOXR.  See  BOXR  By- 
Laws.  Definition  (p). 

-"  See  discussion  ofthe  proposed  BOXR 
Nominating  Committee  below. 

^'  15  U.S.C.  78f{b)(3). 
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members  for  any  vacant  positions  on  the 
Nominating  Committee.  These 
candidates  would  represent  Options 
Participants  on  the  respective  Boards. 
The  BOXR  Nominating  Committee 
would  consist  of  seven  members,  six  of 
whom  would  be  elected  by  ballot.  The 
seventh  would  be  appointed  by  the 
BOXR  Board,  and  must  be  one  of  that 
Board's  existing  Public  Directors.  Of  the 
six  elected  members,  five  shall  represent 
broker-dealer  Options  Participants  of 
BOX  (at  least  one  of  which  shall  also 
represent  a  Market  Maker  on  BOX),  and 
one  shall  be  a  representative  of  the 
public.  Thus,  of  the  seven  total  members 
of  the  committee,  there  would  be  two 
members  who  are  representatives  of  the 
public.  The  BOXR  Nominating 
Committee  would  propose  a  slate  of  two 
eligible  nominees  for  the  BOXR  Board, 
one  eligible  nominee  for  the  BSE  Board 
and  the  nominees  for  the  BOXR 
Nominating  Committee. 

The  BSE  nas  also  set  forth  a  proposed 
provision  which  it  believes  ensures 
further  fair  representation  of  Options 
Participants  in  the  nominating  process. 
Options  Participants  would  be  able  to 
submit  additional  nominees  for  each  of 
the  available  positions  by  way  of 
petition  for  independent  nominations. 
In  recognition  of  the  fact  that  BOX 
would  be  an  electronic  marketplace 
with  geographically  diverse  Options 
Participants,  the  Exchange  has  proposed 
that  independent  nominations  may  take 
place  by  petition  of  only  five  Options 
Participants.  This  is  in  contrast  to  the 
independent  nomination  process  for  the 
BSE,  which  requires  fifteen  BSE 
Member  signatures  for  an  independent 
nomination  to  be  effected.  By  lowering 
the  number  of  signatures  required  for  an 
independent  nomination  from  Options 
Participants,  the  Exchange  believes  it  is 
encouraging  independent  nominations, 
thereby  enhancing  the  potential  for 
more  effective  representation  of  Options 
Participants.  This  process  is  proposed 
for  not  only  the  position  reserved  on  the 
BSE  Board  for  the  Options  Participant 
Governor,  but  for  the  two  positions 
reserved  on  the  BOXR  Board  for  Options 
Participant  representatives  and  the 
nominees  for  the  BOXR  Nominating 
Committee  as  well. 

Furthermore,  and  perhaps  most 
importantly.  Options  Participants  alone 
would  vote,  by  plurality,  to  choose  the 
individuals  who  would  represent  them. 
Only  after  this  vigorous  and  full 
nomination  and  electoral  process 
concludes  would  the  chosen  candidates 
be  presented,  by  the  BOXR  Nominating 
Committee,  to  the  BSE  Board  for 
appointment.  In  accordance  with  the 
proposed  Constitutionally  established 
standards  and  the  proposed  BOXR  By- 


Laws,  the  BSE  Board  is  then  charged 
with  appointing  the  BOXR  Board,  as 
well  as  accepting  the  Options 
Participant  Governor  candidate  for  the 
BSE  Board  of  Governors. 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act,  in  general,  and  furthers  the 
objectives  of  section  6(b)(3), ^s  in 
particular,  in  that  it  is  consistent  with 
the  fair  representation  principles  set 
forth  in  the  Act.  Under  section  6(b)(3), 
the  rules  of  an  exchange  must  assure 
that  its  members  are  fairly  represented 
in  the  selection  of  its  directors  and 
administration  of  its  affairs.  The  fair 
representation  requirement  of  section 
6(b)(3)  allows  statutory  members  to  have 
a  voice  in  an  exchange's  use  of  its  self- 
regulatory  authority.  This  statutory 
requirement  also  helps  ensure  that 
exchange  members  are  protected  from 
unfair,  unfettered  actions  by  an 
exchange  pursuant  to  its  rules,  and  that, 
in  general,  an  exchange  is  administered 
in  a  way  that  is  equitable  to  all  those 
who  trade  on  its  market  or  through  its 
facilities.  The  BSE  believes  that  the 
proposals  contained  in  this  filing  would 
ensiue  that  Options  Participants  are 
treated  in  a  manner  consistent  with  the 
requirements  of  section  6(b)(3). 

In  addition,  to  make  sure  that  the 
public  interest  is  adequately  represented 
in  an  exchange's  decision-making 
process,  section  6(b)(3)  of  the  Act  states 
that  an  exchange's  rules  must  provide 
that  one  or  more  of  its  directors  be 
representative  of  issuers  and  investors, 
and  not  associated  with  a  member  of  the 
exchange,  or  with  any  broker-dealer. 
The  Exchange's  proposal  would  allow  a 
representative  of  Options  Participants  to 
be  on  the  BSE  Board,  but  would  not 
alter  the  composition  of  the  BSE  Board. 
In  particular,  the  Exchange  notes  that 
the  50%  public  representation  on  the 
BSE  Board  is  not  affected.  The  Exchange 
is  in  agreement  with  a  long  established 
belief  expressed  by  the  Commission  on 
this  regard  that  the  inclusion  of  public 
representatives  on  exchange  oversight 
bodies  is  critical  to  ensuring  that  an 
exchange  works  to  protect  the  public 
interest  in  the  exchange  governance 
process.  The  Exchange  values  unique, 
unbiased  perspectives  on  the  BSE  Board 
and  other  governing  bodies.  In  this 
regard,  the  proposed  nominating 
process  for  Options  Participant 
representatives  has  been  made  less 
stringent  so  as  to  permit  and  encourage 
greater  participation  by  what  would  be 
a  diverse  group  of  Participants  in  the 
BOX  marketplace.  Therefore,  by  the 
combination  of  Board  composition  and 
the  nominating/election  process,  the 


"15U.S.C.  78flb)(3). 
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Exchange  believes  it  is  assuring  that 
Options  Participants  are  represented 
fairly  in  the  selection  of  the  BSE  and 
BOXR  Boards,  and  thereby  in  the 
administration  of  Exchange  affairs  and 
in  the  affairs  of  the  Exchange  subsidiary, 
BOXR,  which  would  most  directly  affect 
them. 

(2)  Hearing  Committee 

The  BOXR  disciplinary  process  would 
be  similar  to  the  existing  BSE 
disciplinary  process,  and  would  be 
governed  by  a  BOXR  Hearing 
Committee.  The  BOXR  Hearing 
Committee  would  be  appointed  by  the 
Chairman  of  the  Board  of  BOXR. 
Membership  of  the  committee  shall  be 
comprised  of  at  least  one  Options 
Participant  member  and  such  number  of 
non-Participant  members  as  the 
Chairman  may  deem  necessary. 

The  BOXR  Chief  Regulatory  Officer, 
or  his  staff,  would  authorize  the 
initiation  of  disciplinary  hearings  and 
proceedings.  The  BOXR  Hearing 
Committee  would  conduct  hearings, 
render  decisions  and  impose  sanctions. 
Decisions  of  the  BOXR  Hearing 
Committee  may  be  appealed  for  review 
to  the  BOXR  Board.  Any  decision  of  the 
BOXR  Board  may  subsequently  be 
appealed  to  the  BSE  Board  of  Governors, 
which  shall  have  the  discretion  whether 
to  hear  such  appeal.  If  the  BSE  Board  of 
Governors  does  not  order  review  of  a 
decision  of  the  BOXR  Board,  or,  in  its 
discretion,  elects  not  to  hear  an  appeal 
of  a  decision  of  the  BOXR  Board,  then 
the  decision  of  the  BOXR  Board  shall  be 
deemed  to  be  the  final  action  of  the 
Exchange.  Any  decision  of  the  BSE 
Board  of  Governors,  or  the  BOXR  Board 
(in  cases  where  the  BSE  Board  in  its 
discretion  has  elected  not  to  hear  the 
appeal)  may  be  ultimately  appealed  to 
the  Commission.  As  with  all  BSE 
decisions,  the  Commission  has  the 
authority  to  review  final  disciplinary 
sanctions  imposed  by  BOXR  or  the  BSE 
on  Options  Participants,  including 
sanctions  imposed  for  violations  of  BOX 
rules. 

The  Exchamge  believes  that  its 
Hearing  Committee,  BOXR  Board  and 
BSE  Board  of  Governors  Appeals 
process  is  consistent  with  the  Act,  and 
in  particular  section  6(b)(7)  thereunder, 
in  that  the  Exchange  has  established  fair 
procedures  for  disciplining  Options 
Participants.  The  BSE  Board  of 
Governors  has  appellate  jurisdiction  of 
sanctions  and  findings  of  the  BOXR 
Hearing  Committee  and  the  BOXR 
Board  for  violations  of  the  rules  and 
regulations  of  the  Act,  the  Constitution 
and  Rules  of  the  BSE,  the  BOX  Rules, 
the  BOXR  By-Laws,  and  the 
interpretations  and  stated  policies  of 


either  the  BSE  Board  of  Governors  or  the 
Board  of  Directors  of  BOXR.  Moreover, 
aggrieved  Options  Participants  may 
appeal  the  decision  of  the  BSE  Board  of 
Governors  to  the  Commission. 

(Ill)  Changes  to  the  Boston  Stock 
Exchange  Constitution 

The  proposed  changes  to  the  BSE 
Constitution  have  two  primary 
purposes.  First,  the  proposed 
amendment  to  Article  II,  Section  1 , 
reserves  a  seat  on  the  BSE  Board  for  a 
representative  of  BOX  Options 
Participants.  Although  the  proposal 
would  permit  a  representative  of 
Options  Participants  to  serve  on  the  BSE 
Board,  the  proposal  would  not  alter  the 
overall  BSE  Board  composition.  The 
BSE  Board  would  continue  to.be 
comprised  of  fifty  percent  Public 
Directors  (at  least  five  of  which  shall  be 
from  financial  institutions  not  directly 
associated  with  a  member  organization 
or  broker-dealer).  Also,  the  BSE  Board 
would  continue  to  consist  of  twenty 
directors,  in  addition  to  the  Chairman 
and  Vice-Chairman  of  the  Exchange. 

Second,  in  section  4  of  the  same 
Article  IV,  the  BSE  has  proposed  to 
ensure  that  the  candidates  elected  by 
Options  Participants  are  seated  by  the 
BSE  Board.  Specifically,  this  applies  to 
both  the  Options  Participant  Governor 
elected  to  serve  on  the  BSE  Board,  as 
well  as  the  two  Options  Participant 
representatives  elected  to  serve  on  the 
BOXR  Board.  Such  a  process  is 
consistent  with  the  established  process 
in  which  BSE  Board  members  are 
elected  by  BSE  Members,  and 
subsequently  selected  and  appointed 
both  by  and  to  the  BSE  Board. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  &{h)~^  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5), ^^  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities;  to  prevent  fraudulent  and 
manipulative  acts  and  practices:  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest. 


26i5tJ.S.C.  78f(b). 
"16.U.S.C.  78flb)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2003-04  and  should  be 
submitted  by  August  22,  2003. 
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1,  by  the  Division  of 
,  pursuant  to  delegated 


For  the  Commission, 
Market  Regulation 
authority.^* 

lill  M.  Peterson, 

Assistant  Secrete  ry. 

[FR  Doc.  03-196  5  Filed  7-31-03;  8:45  am] 
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International  Securities  Exchange,  inc., 
To  Provide  for  the  Trading  of  Options 
on  Fixed-lncon^e  Exchange-Traded 
Funds 


July  25,  2003. 

Pursuant  to 
Securities 
("Act").'  and 
notice  is  hereb\ 
2003.  the 
Exchange,  Inc 
filed  with  the 
Commission  (" 
the  proposed 
in  Items  I,  II, 
have  been  pre 
the  proposed 
section  19(b)(3) 
19b-4(f){6)  ther  i 
the  proposal  e 
the  Comipissior 
publishing  this 
comments  on 
from  interested 


sjction  19(b)(1)  of  the 
Exch  mge  Act  of  1934 
"  Rtile  19b-4  thereunder,  2 
given  that  on  July  22, 
Inten^ational  Securities 

iSE"  or  "Exchange") 
S  jcunties  and  Exchange 
'$EC"  or  "Commission") 
le  change  as  described 
III  below,  which  Items 
p4red  by  the  ISE.  ISE  filed 
rule  change  pursuant  to 
A)  of  the  Act  '  and  Rule 
under,'*  which  renders 
ffpctive  upon  filing  with 
The  Commission  is 
lotice  to  solicit 
th  e  proposed  rule  change 
jersons. 


njl 
and 


I.  Self-RegulatoK 
Statement  of  thi 
the  Proposed 

The  Exchange 
Rule  500(h)  to  a 
options  on  fixec 
traded  funds 
proposed  rule  c 
italics.  Proposec 
[brackets]. 


(h)  Securities 
options  trading 
other  securities 
represent 
investment 
organized  as 


optn 


^"  17  CFR  200.30-;  :a)(  12) 
■  15  U.S.C.  78s(b)(1 
M7CFR240.19b-i  , 
M5  U.S.C.  78s(b)(- 1(A). 
•*  17  CFR  240.196-^  (0(6). 


Rule 


Bd 


Organization's 
Terms  of  Substance  of 
Change 

is  proposing  to  amend 
low  the  listing  of 
income  exchange- 
ow  is  the  text  of  the 
ange.  New  text  is  in 
deletions  are  in 


Rule  500.    Criteria  for  Underlying 
Securities 


leemed  appropriate  for 
!  hall  include  shares  or 
"Fund  Shares")  that 
interei  ts  in  registered 
companies  (or  series  thereof) 
i-end  management 


investment  companies,  unit  investment 
trusts  or  similar  entities  that  are 
principally  traded  on  a  national 
securities  exchange  or  through  the 
facilities  of  a  national  securities 
association  and  reported  as  "national 
market"  securities,  and  that  hold 
portfolios  of  securities  comprising  or 
otherwise  based  on  or  representing 
investments  in  broad-based  indexes  or 
portfolios  of  securities  (or  that  hold 
securities  in  ofie  or  more  other 
registered  investment  companies  that 
themselves  hold  such  portfolios  of 
securities)  ("Fluids");  provided  that  all 
of  the  following  conditions  are  met: 

(1)  any  non-U.S.  component  securities 
[stocks]  of  the  index  or  portfolio  on 
which  the  Fxmd  Shares  are  based  that 
are  not  subject  to  comprehensive 
surveillance  agreements  do  not  in  the 
aggregate  represent  more  than  50%  of 
the  weight  of  the  index  or  portfolio; 

(2)  securities  [Stocks]  for  which  the 
primary  market  is  in  any  one  country 
that  is  not  subject  to  a  comprehensive 
surveillance  agreement  do  not  represent 
20%  or  more  of  the  weight  of  the  index; 

(3)  securities  [stacks]  for  which  the 
primary  market  is  in  any  two  countries 
that  are  not  subject  to  comprehensive 
surveillance  agreements  do  not 
represent  33%  or  more  of  the  weight  of 
the  index;  and 

(4)  the  Fund  Shares  either  (i)  meet  the 
criteria  and  guidelines  set  forth  in 
paragraphs  (a)  and  (b)  above;  or  (ii)  the 
Fund  Shares  are  available  for  creation  or 
redemption  each  business  day  from  or 
through  the  Fund  in  cash  or  in  kind  at 

a  price  related  to  net  asset  value,  and 
the  Fund  is  obligated  to  issue  Fund 
Shares  in  a  specified  aggregate  number 
even  if  some  or  all  of  the  securities 
required  to  be  deposited  have  not  been 
received  by  the  Fund,  subject  to  the 
condition  that  the  person  obligated  to 
deposit  the  securities  has  undertaken  to 
deliver  the  securities  as  soon  as  possible 
and  such  undertaking  is  secured  by  the 
delivery  and  maintenance  of  collateral 
consisting  of  cash  or  cash  equivalents 
satisfactory  to  the  Fund,  all  as  described 
in  the  Fund's  prospectus. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  ISE 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A,  B. 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  states  that  it  proposes 
to  amend  its  rules  to  allow  the  trading 
of  options  on  fixed-income  exchange- 
traded  funds.  This  rule  change  is 
consistent  with  a  change  to  the  rules  of 
the  Chicago  Board  of  Options  Exchange 
("CBOE")  previously  approved  by  the 
Commission.5  Specifically,  under  ISE 
Rule  500(e),  the  Exchange  may  list 
options  on  Fiuid  Shares  provided  that 
certeiin  conditions  are  met  with  respect 
to  the  components  of  the  underlying 
exchange- traded  fund.  The  Exchange 
proposes  to  amend  the  conditions 
contained  in  Rule  500(h)  to  refer  to  the 
component  "securities"  of  a  fund,  rather 
than  the  component  "stocks"  of  the 
fund,  so  that  fixed-income  funds  will  be 
covered  by  the  Rule. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)''  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  ISE  provided  the  SEC  with 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  before  its  filing. 
Moreover,  the  ISE  has  designated  the 


5  Release  No.  34-46435  (August  29,  2002),  67  FR 
57046  (September  6.  2002)  (File  No.  SR-CBOE- 
2002-47). 

"15  U.S.C.  78f(b)(5). 
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proposed  rule  change  as  one  that:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  biuden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate.  Therefore, 
the  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  7  and  Rule  19b-4(f)(6) 
thereunder.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  would  otherwise  further  the  purposes 
of  the  Act. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,8  the  proposal  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.  The  ISE  has  requested 
that  the  Commission  waive  the  30-day 
operative  date  so  that  the  proposed  rule 
change  will  become  immediately 
effective  upon  filing. 

The  Commission  Delieves  that 
waiving  the  30-day  operative  date  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  i° 
Accelerating  the  operative  date  will 
allow  the  ISE  to  implement  immediately 
listing  standards  similar  to  ones  already 
in  place  at  the  CBOE,  and  allow 
customers  greater  choices  in  their  order 
routing  decisions. ^^  For  these  reasons, 
the  Commission  designates  that  the 
proposed  rule  change  as  effective  and 
operative  immediately. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


'  15  U.S.C.  78s(b)(3)(A). 

«17CFR24O.19b-4(0(6). 

«17CFR  240.19b-4(f)(6)(iu). 

'"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  See  n.  5,  supra. 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  cmd  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2003-19  and  should  be 
submitted  by  August  22,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-19616  Filed  7-31-03;  8:45  am] 
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July  25,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  June  19, 
2003,  the  National  Association  of 
Seciuities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  NASD  Dispute 
Resolution,  Inc.  ("NASD  Dispute 
Resolution")  filed  with  the  Secvirities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  the  Rule 
10304  of  the  NASD  Code  of  Arbitration 
Procedure  governing  time  limits  for 
submission  of  claims  in  arbitration. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 


■2  17CFR200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


italics;  proposed  deletions  are  in 
brackets. 

***** 

10000.  Code  of  Arbitration  Procediue 

***** 

Rule  10304.  Time  Limitation  Upon 
Submission 

(a)  No  dispute,  claim,  or  controversy 
shall  be  eligible  for  submission  to 
arbitration  under  this  Code  where  six  (6) 
years  have  elapsed  from  the  occurrence 
or  event  giving  rise  to  the  act  or  dispute, 
claim  or  controversy.  The  panel  will 
resolve  any  questions  regarding  the 
eligibility  of  a  claim  under  this  Rule. 
[This  Rule  shall  not  extend  applicable 
statutes  of  limitations,  nor  shall  it  apply 
to  any  case  which  is  directed  to 
arbitration  by  a  coiul  of  competent 
jurisdiction.] 

(b)  Dismissal  of  a  claim  under  this 
Rule  does  not  prohibit  a  party  from 
pursuing  the  claim  in  court.  By 
requesting  dismissal  of  a  claim  under 
this  Rule,  the  requesting  party  agrees, 
that  if  the  panel  dismisses  a  claim 
under  the  Rule,  the  party  that  filed  the 
dismissed  claim  may  withdraw  any 
remaining  related  claims  without 
prejudice  and  may  pursue  all  of  the 
claims  in  court. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  10304  of  the  NASD  Code  of 
Arbitration  Procedure  ("Code") 
provides  that  a  claim  is  ineligible  for 
arbitration  in  the  NASD  forum  if  six  or 
more  years  have  elapsed  from  the 
occiurence  or  event  giving  rise  to  the 
claim.  The  rule  does  not  provide 
expressly  whether  the  eligibility  of  a. 
claim  is  determined  by  arbitrators  or  by 
the  courts.  Under  current  NASD 
practice,  arbitrators  resolve  questions 
concerning  whether  a  particular  claim 
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falls  within  the  six  year  time  limit. 
However,  this  i  ssue  has  generated  a 
significant  amcunt  of  collateral 
litigation,  with  a  number  of  courts 
ruling  that,  in  c  bsence  of  more  specific 
guidance  from  vJASD,  courts  should 
determine  the  €  ligibility  of  a  claim 
under  the  rule.  Collateral  litigation  over 
the  eligibility  r  de  has  been  expensive 
and  time-consuming,  and  has  caused 
uncertainty  anc  confusion  among  forum 
users. 

In  December  2002,  the  United  States 
Supreme  Court  ruled  in  Howsam  v. 
Dean  Witter  Remolds,  Inc.,^  that  the 
issue  of  whethe  r  a  claim  is  time-barred 
under  Rule  103  )4  is  presumptively  a 
matter  for  arbiti  ators  to  decide.  To 
conform  the  Co  le  to  the  Court's  ruling, 
and  to  provide  i  idditional  notice  and 
guidance  to  par  ies  on  this  issue,  NASD 
proposes  to  am<  nd  Rule  10304  to  state 
explicitly  that  e  ligibility  determinations 
are  made  by  the  arbitrators. 

Rulings  that  claims  are  ineligible 
under  Rule  1031)4  have  also  generated 
significant  collateral  litigation.  Some 
courts,  relying  c  n  the  election  of 
remedies  doctri  le,  have  held  that  claims 
ineligible  in  arbitration  may  not  be 
litigated  jn  com  t.  To  make  express  that, 
imder  NASD  ru  es,  the  ineligibility  of  a 
claim  under  Rule  10304  is  not  intended 
to  prevent  a  par  y  from  filing  the  claim 
in  coiirt,  NASD  proposes  to  further 
amend  Rule  103  04  to  make  clear  that 
dismissal  of  a  claim  on  eligibility 
grounds  is  without  prejudice  to  the 
parties' judicial  rights  and  remedies. 

In  addition^  ti  e  ciurent  eligibility  rule 
provides  that  thi  s  rule  does  not  apply  to 
claims  ordered  t  a  arbitration  by  a  coiul. 
This  provision  i ;  now  inconsistent  with 
the  Supreme  Couls  decision  in 
Howsam  that  eli  nihility  is  an  issue  for 
the  arbitrators,  a  id  not  the  courts,  to 
resolve,  as  the  el  feet  of  the  provision 
would  be  that  the  eligibility  rule  could 
not  be  applied  e  ther  by  the  court  or  the 
arbitrators  to  an; '  claims  compelled  to 
arbitration  by  a  (  ourt.  Therefore,  NASD 
proposes  to  dele  :e  this  provision  from 
Rule  10304. 

Finally,  becau  >e  this  provision  was 
intended  to  prot  (ct  parties  from  having 
to  litigate  relatec  claims  in  two  fonuns 
at  the  same  time  NASD  also  proposes 
to  amend  Rule  1  )304  to  provide  that  by 
requesting  dismissal  of  a  claim  on 
eligibility  groun(  Is  in  the  NASD  forum, 
the  requesting  pi  rty  is  agreeing  that  the 
claimant  may  wi  thdraw  all  related 
claims  without  p  rejudice  and  may 
pursue  all  of  the  claims  in  coiut.  This 
provision  will  piovide  significant 
protection  again:  t  involuntary 
bifurcation  of  cla  ims,  but  will  continue 


^  537  U.S.  79  (Dec.    0.2002) 


to  allow  arbitrators  to  decide  questions 
of  eligibility  under  the  Rule. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that,  by 
clarifying  the  scope  and  application  of 
Rule  10304,  the  proposed  rule  change 
will  reduce  the  cost  and  delay  caused  by 
collateral  litigation,  and  streamline  the 
administration  of  arbitrations  in  NASD's 
foriim. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


■•15U.S.C.  78o-3(b)(6). 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-2003-101  and  should  be 
submitted  by  August  26,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  03-19557  Filed  7-31-03;  8:45  am] 

BILLING  COOE  SOIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3532] 
State  of  Minnesota 

Renville  County  and  the  contiguous 
Coimties  of  Brown,  Chippewa, 
Kandiyohi,  McLeod,  Meeker,  Nicollet, 
Redwood,  Sibley,  and  Yellow  Medicine 
in  the  State  of  Minnesota  constitute  a 
disaster  area  due  to  damages  caused  by 
midtiple  tornadoes  in  the  City  of  Buffalo 
Lake  that  occurred  on  June  22  through 
24,  2003.  Applications  for  loans  for 
physical  damage  may  be  filed  imtil  the 
close  of  business  on  September  23, 
2003,  and  for  economic  injiuy  until  the 
close  of  business  on  April  26,  2004,  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Ptiysjcal  Damage: 
Homeowners  With  Credit  Avail- 
able Elsewtiere 

5  625 

Homeowners     WIttiout     Credit 
Available  Elsewtiere  

2  812 

Businesses  Witti   Credit  Avail- 
able Elsewtiere 

5  906 

Businesses  and  Non-profit  Or- 
ganizations    Wittiout     Credit 
Available  Elsewtiere  

2  953 

Ottiers  (Including  Non-profit  Or- 
ganizations)     Witti      Credit 
Available  Elsewtiere  

5.500 

=  17CFR20O.3O-3(a)(12). 
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For  Economic  Injury:  Businesses 
and  Small  Agricultural  Coopera- 
tives Wittiout  Credit  Available 
Elsewtiere  


Percent 


2.953 


The  number  assigned  to  this  disaster 
for  physical  damage  is  353212  and  for 
economic  injury  is  9W5300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  25,  2003. 

Hector  V.  Barreto, 

Administrator. 

(FR  Doc.  03-19639  Filed  7-31-03;  8:45  am) 

BILLING  COOE  8025-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities;  Proposed  Request  and 
Notice  of  Office  of  Management  and 
Budget  (0MB)  Approvals 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  OMB  in  compliance 
with  Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 


1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  approval  of  existing 
information  collections,  revisions  to 
OMB-approved  information  collections 
and  extensions  (no  change)  of  OMB- 
approved  information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  SSA  Reports 
Clearance  Officer  listed  below: 
(SSA),  Social  Security  Administration. 
DCFAM,  Attn:  Reports  Clearance 
Officer,  1338  Annex  Bldg.,  6401 
Security  Blvd.,  Baltimore.  MD  21235, 
Fax:  410-965-6400. 
I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 


publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  wTiting  to  the  address 
listed  above. 

1.  Statement  for  Determining 
Continuing  Eligibility,  Supplemental 
Security  Income  Payment — 20  CFR, 
subpart  B,  416.204—0960-0145.  SSA 
uses  from  SSA-8202-BK  to  conduct 
low-  and  middle-error-profile  (LEP- 
MEP)  telephone  or  face-to-face  • 
redetermination  (RZ)  interviews  with 
Supplemental  Security  Income  (SSI) 
recipients  and  representative  payees. 
The  information  collected  during  the 
interview  is  used  to  determine  whether 
SSI  recipients  have  met  and  continue  to 
meet  all  statutory  and  regulatory' 
requirements  for  SSI  eligibility  and 
whether  they  have  been,  and  are  still 
receiving,  the  correct  payment  amount. 
Form  SSA-8202-OCR-SM  (Optical 
Character  recognition-Self  Mailer) 
collects  information  similar  to  that 
collected  on  Form  SSA-8202-BK. 
However  it  is  used  exclusively  in  LEP 
RZ  cases  on  a  6-year  cycle.  The 
respondents  are  recipients  of  SSI 
benefits  or  their  representative  payees. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 


Respondents 


Frequency  ot 
response 


Average  bur- 
den per  re- 
sponse (min.) 


Estimated  an- 
nual burden 
(tiours) 


SSA-8202-F6  

SSA-8202-OCR-SM 

Total  Burden  ., 


920,000 
800,000 


19 
9 


291.333 
120,000 


411,333 


2.  Statement  for  Determining 
Continuing  Eligibility:  Supplemental 
Security  Income  Payment(s) — 20  CFR, 
subparts,  416.204-0960-0416.  SSA 
uses  the  information  collected  on  form 
SSA-8203-BK  for  high-error-profile 
(HEP)  redeterminations  of  disability  to 
determine  whether  S^  recipients  have 
met  and  continue  to  meet  all  statutory 
and  regulator}'  requirements  for  SSI 
eligibility  and  whether  they  have  been, 
and  are  still  receiving,  the  correct 
payment  amount.  The  information  is 
normally  completed  in  field  offices  by 
personal  contact  (face-to-face  or 


telephone  interview)  using  the 
automated  Modernized  SSI  CLaim 
System  (MSSICS).  The  respondents  are 
recipients  of  title  XVI  SSI  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  920,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  19 
minutes. 

Estimated  Annual  Burden:  291,333 
hours. 

3.  Vocational  Rehabilitation  Provider 
Claim— 20  CFR,  subpart  V,  404.2104. 
404.2108,  404.2113,  404.2117.  404.2121, 
416.2204.  416.2208.  416.2213  and 


416.2217-0960-0310.  The  information 
collected  on  Form  SSA-199-U2  and 
through  these  current  rules  is  used  by 
SSA  to  determine  if  State  vocational 
rehabilitation  agencies  are  providing 
appropriate  services,  including  referrals 
when  necessary  and  whether  those 
claims  for  services  should  be  paid.  The 
respondents  are  the  80-100  State 
vocational  rehabilitation  agencies  and 
alternate  participants  who  offer 
vocational  and  employment  services  for 
SSA  beneficiaries. 

Tyrpe  of  Request:  Extension  of  an 
OMB-approved  information  collection. 


CFR  sections 

Number  of  respondents 

1 "          ! 

Average  bur-       Estimated  an- 

Frequency  of  response          den  per  re-          nual  burden 
;   sponse  (min.)            (tiours) 

404.2108  &  416.2208  SSA-199  

404.2117  &  416.2217 

404.2121  &  416.2221  

90  

80  

90  (500  total  responses  for  alt  partici- 
pants) 

145  (on  average)  

1   : 

1  

23 
160 
100 

5.003 

80 

833 

I 
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Total  burdei  hours  for  this  request — 
5,916. 

4.  Informatk  n  Collections  conducted 
by  State  Disabi  lity  Determination 
Services  (DDS)  on  Behalf  of  SSA— 20 
CFR,  subpart  P  404.1503a.  404.1512. 
404.1513,  404.  '514  404.1517.  404.1519; 
20  CFR  subpar  Q,  404.1613,  404.1614. 
404.1624;  20  C^  subpart  I.  416.903a. 
416.912,  416.9  3.  416.914,  416.917, 
416.919and2t  CFR  subpart  J,  416.1013. 
416.1024.  416.:  014-0960-0555.  The 
State  DDS's  col  ect  certain  information 
to  administer  SSA's  disability  program. 
The  informatio  i  collected  is  as  follows: 
(1)  Medial  evidsnce  of  record  (MER) — 
DDS's  use  MER  information  to 
determine  a  person's  physical  and/or 
mental  status  p  :ior  to  making  a 
disability  deter  nination;  (2) 
consultative  exi  im  (CE)  medical 
evidence — DDS 's  use  CE  medical 
evidence  to  make  disability 
determinations  when  the  claimant's 
own  medical  sc  urces  cannot  or  will  not 
provide  the  infcirmation;  (3)  CE  claimant 
forms — The  DD5's  request  that 
claimants  comp  lete  and  authorization 
form  for  the  rel(  lase  of  consultative  exam 
information  to  <  personal  physician  and 

appointment  form  to 
confirm  schedu  ed  CE  appointments;  (4) 
CE  provider  inf  )rraation — DDS's  use  the 
CE  provider  inf  )rmation  to  verify 
medical  providi  irs'  credentials  and 
licenses  before  liring  them  to  conduct 
CEs;  (5)  activities  of  daily  living 
(ADL) — this  infi  irmation  and  other 
medical  evideni  :e  are  part  of  the 
evidentiary  doc  amentation  used  by  the 
DDS's  in  evaluating  a  person's 
disability;  and  ( 3)  pain  information — 

is  used  by  the  DDS's  to 
assess  the  effect  5  of  symptoms  on 
functioning  for  i  letermining  disability. 
The  respondent ;  are  medical  providers, 
other  sources  of  MER  and  disability 
claimants 

Type  ofRequist:  Extension  of  an 

nformation  collection. 


OMB-approved 

(1)  MER  (RespoAd^ 
Providers  and  Other 


ofRejpi 


of, I 


Number  q 
Frequency  Oj 
Average  Burden 
minutes. 
Estimate  Anniial 


(2)  CE  Medical 
Medical  Providdrs) 


Number  of  Responses 
Frequency q 
Average  Burdkn 
minutes. 


ents-Medical 
Sources) 


onses;  6,052,494. 

esponse:  Unknown. 

Per  Response:  15 


Burden:  1,513,124. 
Bvidence  (Respondents- 


1,640,269. 
i/j  iesponse:  Unknown. 
Per  Response:  30 


Estimated  Annual  Burden:  820,135 
hours. 


Appointment 
form 

Medical  re- 
lease 

Numt)er  of  Re- 

spondents   

Frequency  of 

Response  

Average  Burden 

Per  Response 
Estimated  An- 

820,134 
1 
5 

1 ,640,269 

1 
5 

nual  Burden 

(In  hours) 

68.345 

136,689 

(3)  CE  Forms  (Respondents — Claimants)      DEPARTMENT  OF  STATE 

[Public  Notice  4429] 

Bureau  of  Near  Eastern  Affairs:  Middle 
East  Partnership  Initiative  (MEPI) 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


Introduction 

The  Office  of  Partnership  Initiative 
(NEA/PI),  annoimces  an  open 
competition  for  proposals  for  the 
production,  distribution,  and  placement 
of  Arabic-language  early  reading  books 
throughout  the  Middle  East.  Multiple 
awards  may  be  made  from  this 
announcement. 

Purpose 

The  purpose  of  this  program  is  to 
respond  to  the  urgent  need  for  options 
in  primary  and  basic  Arabic-language 
literacy  for  young  Arabic-speaking 
readers  in  the  Middle  East.  The  primary 
objective  is  to  provide  access  to  Arabic- 
language  reading  materials  for  young 
readers,  and  provide  accompanying 
preparatory  teacher  training  and 
curriculum  materials  to  maximize  the 
effectiveness  of  the  reading  materials  in 
the  classroom. 

Background 

This  program  for  Arabic  reading 
books  has  evolved  from  the  Bureau  of 
Near  Eastern  Affairs,  Office  of 
Partnership  Initiative,  NEA/PI.  NEA/PI 
coordinates  the  Middle  East  Partnership 
Initiative  (MEPI).  A  primary  component 
of  MEPI  is  a  focus  on  Education.  To 
bridge  the  "knowledge  gap,"  MEPI  seeks 
to  improve  the  quality,  quantity,  and 
relevance  of  education  in  the  Middle 
East  (to  include  North  Africa  and  the 
Gulf)  through  the  implementation  of 
programs  that  highlight,  inter  alia, 
improved  digital  readiness  and 
increased  literacy,  especially  for  girls. 
More  information  about  MEPI  can  be 
found  at:  http://www.state.gOv/p/nea/rt/ 
mepi. 

In  the  context  of  the  Education 
component  of  MEPI,  President  Bush 
announced  plans  to  launch  a  major  new 
effort  to  provide  resources  for  the  Arabic 
translation  of  early  reading  books  for 
use  in  primary  schools  in  the  region. 
The  program  is  intended  to  encourage 
independent  reading,  thinking,  and 
analjAtical  skills  in  young  readers;  train 
teachers;  engage  parents  and  local 
commiuiities  in  the  support  of 
independent  reading  by  young  readers; 
and,  provide  sustainable  resources  for 
classrooms.  This  Notice  seeks  to  initiate 
the  MEPI  Arabic-language  early  reading 
program,  with  a  beginning  focus  on 


(4)  CE  Providers  (Respondents — Medical 
Providers) 

Number  of  Responses:  3,000. 
Frequency  of  Response:  1. 
Average  Burden:  20  minutes. 
Estimated  Annual  Burden:  1,000 
hours. 

(5)  ADL  Forms  (Respondents — 
Claimants) 

Number  of  Responses:  2,000,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  500,000 
hours. 

(6)  Pain  Forms  (Respondents — 
Claimants) 

Number  of  Responses:  1,000,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  250,000 
hours. 

II.  Notice  of  OMB  Approval 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  Social  Security  Administration 
(SSA)  is  providing  notice  of  OMB's 
approval  of  the  following  information 
collections: 

1.  20  CFR  404  subpart  J  &  416  subpart 
N — Video  Teleconferencing 
Appearances  before  Administrative  Law 
Judges,  associated  form  SSA— 504.  The 
OMB  Number  is  0960-0671,  which 
expires  November  30,  2004. 

2.  20  CFR  parts  404.617  and 
416.327— Claimant  Identification  Pilot 
Project.  The  OMB  Number  is  0960- 
0664,  which  expires  May  31,  2006. 

In  accordance  with  the  Paperwork 
Reduction  Act,  persons  are  not  required 
to  respond  to  an  information  collection 
imless  it  displays  a  valid  Office  of 
Management  and  Budget  control 
niunber. 

Dated:  July  25,  2003. 

Elizabeth  A.  Davidson, 

Reports  Clearance  Officer.  Social  Security 
Administration. 

[PR  Doc.  03-19474  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4191-02-M 


Federal  Register/ Vol.  68,  No.  148 /Friday,  August  1,  2003 /Notices 


45303 


third  and  fourth  (3rd  and  4th)  grades. 
Guiding  parameters  for  proposals 
include  that  the  program: 

•  Establish  school-based  libraries  in 
approximately  5,000  schools  in  the 
Middle  East. 

•  Each  school  to  receive  two  libraries, 
one  each  for  the  3rd  and  4th  grades. 

•  Each  library  to  have  40  titles;  five 
(5)  copies  of  each  title  =  200  books. 

•  Each  library  to  be  accompanied  by 
related  teacher  training  programs  and 
materials. 

Books  should  be  ready  for  placement 
in  schools  by  Januarj'  1,  2004.  All 
Arabic-language  reading  books  should 
be  of  high-quality;  titles  and  texts  must 
be  carefully  vetted  and  translated  to 
assure  cultiual  appropriateness.  Because 
the  impact  of  this  program  should  be 
deep  and  sustained,  it  is  likely  that  the 
initial  program  plan  will  introduce  early 
reading  books  in  a  handful  of  (TBD) 
countries  in  the  Middle  East.  Proposals 
should,  however,  contemplate  an 
expansion  of  the  successful  completion 
of  this  initial  phase,  and  include  budget 
and  strategy  plans  for  future  years.  The 
expansion  must  consider  the  growrth  of 
the  initial  project  (3rd  and  4th  grades) 
into  more  schools  and  in  more 
countries,  and  also  possible  program 
growrth  into  higher  grades.  Successful 
applicants  must  demonstrate  an  ability 
to  work  throughout  the  Middle  East  and 
in  the  context  of  a  broad  range  of 
contrasting  political,  religious,  and 
cultural  views. 

Proposals  must  also  address: 
— Applicant's  experience  in  working 

witii  foreign  governments  and  in  the 

Middle  East. 
— Cost-sharing  by  applicant  (to  include 

in-kind  goods  and  services 

contributions  such  as  discounts  on 

U.S.  retail  prices  of  books,  etc.). 
— Explanation  of  the  handling  of 

copyright  issues. 
— An  effective,  timely,  and  cost-effective 

distribution  system  for  the  books 

throughout  the  region. 
— Related  teacher  training  programs  and 

materials. 
— Availability  of  accessory  materials/ 

opportunities  for  teachers,  students, 

and  parents  [i.e.,  posters,  take-home 

exercise,  web-based/interactive 

programs.) 
— Integrated  roles  for  parental  and 

community  involvement. 
— Program  monitoring  and  evaluation 

standards  and  methods. 
— Public  Diplomacy/outreach  activities 

to  engage  the  public  in  the  region. 
— Variety  of  titles  available. 
— Process  by  which  book  titles  and  texts 

will  be  vetted  for  appropriateness 

(i.e.,  cultiu-al  and  educational). 


All  products/services  bought  or 
produced  as  a  result  of  this  cooperative 
agreement  must  clearly  acknowledge  the 
U.S.  Middle  East  Partnership  Initiative 
(MEPI).  Similarly,  all  related  written 
materials,  public  statements/ press  or 
media  releases  or  events  must 
acknowledge  MEPI.  The  grantee  will 
also  allow  for  Internet  connectivity  with 
the  MEPI  Web  site. 

Successful  applicants  will  be 
expected  to  coordinate  closely  with  the 
Department  of  State,  NEA/PI,  in  the 
implementation  of  all  aspects  of  this 
program. 

The  ideal  applicant  has  extensive 
experience  in  the  business  of  producing, 
publishing,  and  distributing  children's 
reading  books  into  classroom  settings.  In 
addition,  the  ideal  applicant  will  have 
the  tools  and  experience  necessary  to 
develop  and  implement  a  program  that 
also  engages  teachers  and  parents,  and 
has  the  flexibility  to  accommodate  and 
meet  the  varying  and  changing  levels  of 
learning  among  young  students.  As  a 
result  of  this  project,  Arabic-speaking 
children  in  the  Middle  East  will  gain 
greater  access  to  recreational  reading 
materials  through  which  they  will 
increase  their  overall  literacy, 
independent  thinking,  and  analytical 
skills.  Teachers  will  have  an  enhanced 
understanding  of  the  need  for  and  a 
developed  capacity  to  impart  the  values 
of  independent,  recreational  reading.  In 
addition,  teachers  will  receive  up-to- 
date  training  and  materials. 

Legislative  Authority 

The  authorization  for  MEPI  is  Public 
Law  108-11,  Emergency  Wartime 
Supplemental  Appropriations  Act  for 
Fiscal  Year  2003,  and  chapter  4  of  part 
II  of  the  Foreign  Assistance  Act  of  1961, 
as  amended. 

Eligible  Applicants 

Eligible  applicants  include  all  non- 
governmental institutions,  private 
organizations,  and  commercial  entities. 

NEA  encourages  single  applications 
from  partnerships  or  consortia  of  more 
than  one  organization.  In  this  context, 
NEA  is  defining  partnership  as  a 
negotiated  arrangement  among 
organizations  that  provides  for  a 
substantive,  collaborative  role  for  each 
of  the  partners  in  the  planning  and 
implementation  of  the  project. 
Applications  that  represent  a  coalition 
of  providers  should  include  a  signed 
partnership  agreement  stating  a 
commitment  or  an  intent  to  commit  or 
receive  resources  from  the  prospective 
partner(s)  contingent  upon  receipt  of 
funds.  The  agreement  should  state  how 
the  partnership  arrangement  relates  to 
the  objectives  of  the  project.  The 


applicant  should  also  include: 
Supporting  documentation  identifying 
the  resources,  experience,  and  expertise 
of  the  partner(s);  evidence  that  the 
partner(s)  has  been  involved  in  the 
planning  of  the  project:  and  a  discussion 
of  the  role  of  the  partner(s)  in  the 
implementation  of  the  project. 

Funding  Availability — NEA  expects  to 
award  at  least  $5.0  million  in  FY  2003 
supplemental  ESF  through  this 
announcement.  NEA  will  award  one  or 
more  cooperative  agreements. 

NEA  reserves  the  right  to  award  less, 
or  more,  than  the  funds  described,  in 
the  absence  of  worthy  applications,  or 
imder  such  other  circumstances  as  may 
be  deemed  to  be  in  the  best  interest  of 
the  government. 

Project  and  Budget  Periods — This 
announcement  invites  applications  for 
project  periods  up  to  three  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  the  initial  budget  period  although 
the  full  project  may  indicate  Federal 
Assistance  needs  for  additional  budget 
periods  up  to  three  years  total. 
Applications  for  continuation  grants 
funded  under  these  awards,  beyond  the 
initial  budget  period,  but  within  the 
three-year  project  period,  will  be 
entertained  on  a  noncompetitive  basis, 
subject  to  availability  of  funds, 
satisfactory  progress  of  the  grantee  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Department  of  State. 

Review  Criteria 

Eligible  applications  will  be 
competitively  evaluated  according  to 
the  following  criteria: 

Results  or  Benefits  Expected — The 
applicant  clearly  describes  the  results 
and  benefits  to  be  achieved.  The 
applicant  identifies  how  improvement 
will  be  measured  on  key  indicators  and 
provides  milestones  indicating  progress. 
Proposed  outcomes  are  tangible  and 
achievable  within  the  grant  project 
period.  (30  points) 

Approach — The  applicant  must 
demonstrate  that  its  strategy  and  plan 
are  likely  to  achieve  the  proposed 
results;  the  proposed  activities, 
including  Public  Diplomacy/outreach 
component,  and  timeframes  are 
reasonable  and  feasible.  The  plan 
describes  in  detail  how  the  proposed 
activities  will  be  accomplished  as  well 
as  the  potential  for  the  project  to  have 
a  positive  impact  on  the  quality  of 
education  in  the  Middle  East.  (25 
points) 

Organization  Profiles — Where 
collaborative  partners  are  proposed,  the 
applicant  describes  the  rationale  for  the 
collaboration,  each  partner  agency's 
respective  role,  and  how  the  coalition 
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hours  of  8:30  a.m.-4:30  p.m..  to  the 
attention  of  Aima  Mary  Portz.  Express 
or  overnight  mail  services  may  also  be 
used,  though  applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed  and  other 
delays  may  occur  until  regular  mail 
delivery  is  resumed. 

Applicants  must  also  provide  an 
electronic  copy  of  the  proposal  by  e- 
mail  to  Anna  Mary  Portz,  Grants  Officer 
at  e-mail  address  portzam@state.gov. 
Proposals  must  be  submitted  in  both 
hard  copy  and  by  e-mail;  proposals 
submitted  only  by  e-mail,  or  only  in 
hard  copy,  will  not  be  considered.  The 
Grants  Officer  must  be  aware  that  the 
proposal  is  on  its  way,  or  the  package 
risks  being  considered  late  or  turned 
away  by  Diplomatic  Security. 

Applications  submitted  by  e-mail  and 
either  (1)  mail  (including  express  mail 
or  overnight  mail  services),  or  (2)  hand- 
carried  by  applicant  couriers  or  by  other 
representatives  of  the  applicant,  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  close  of  business  (4:30  p.m.  EST) 
August  15,  2003. 

Late  Applications 

Applications  received  after  the 
closing  date  and  time  will  be  classified 
as  late.  Applications  which  do  not  meet 
the  criteria  above  are  considered  late 
applications.  NEA/PI  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

General  Instructions  for  Preparing  a 
Full  Project  Description 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Applicants  are  encouraged  to  provide 
information  on  their  organizational 
structure,  staff,  related  experience,  and 
other  information  considered  relevant. 
Awarding  offices  use  this  and  other 
information  to  determine  whether  the 
applicant  has  the  capability  and 
resources  necessary  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application.  However, 
in  the  narrative  the  applicant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  from 
those  that  will  not  be  used  in  support 


of  the  specific  project  for  which  funds 
are  requested. 

Length  of  Applications 

Each  application  narrative  should  not 
exceed  25  double-spaced  pages  in  a 
12-pitch  font.  Attachments  and 
appendices  should  not  exceed  25  pages 
and  should  be  used  only  to  provide 
supporting  documentation  such  as 
administration  charts,  position 
descriptions,  resumes,  and  letters  of 
intent  or  partnership  agreements.  Each 
page  should  be  numbered  sequentially, 
including  the  attachments  or 
appendices.  This  limitation  of  25  pages 
plus  the  SF  424  should  be  considered  as 
a  maximum,  and  not  necessarily  a  goal. 

Reporting  Requirement 

Quarterly  progress  and  financial 
reports  are  required  for  all  funded 
projects.  One-page,  web-ready 
simunaries  of  each  program,  for  posting 
on  MEPI-related  sites,  are  due,  updated, 
on  a  quarterly  basis.  Final  reports, 
including  an  assessment  of  the  impact 
of  the  project  in  the  context  of  MEPI 
goals/objectives,  will  be  due  90  days 
after  end  of  project  period. 

Where  To  Obtain  Additional 
Information 

Questions  regarding  this  Request  for 
Proposals  .should  be  directed  to  Anna 
Mary  Portz,  Grants  Officer,  Department 
of  State,  NEA/PI,  Room  4241,  2201  C 
Street  NW.,  Washington,  DC  20520, 
telephone  (202)  647-5281,  fax  (202) 
736-4464,  e-mail  portzam,@stute.gov. 

Dated:  July  29,  2003. 
Alina  L.  Romanowski, 

Director,  Office  of  the  Middle  East  Partnership 
Initiative,  Bureau  of  Near  Eastern  Affairs, 
Department  of  State. 

[FR  Doc.  03-19632  Filed  7-31-03;  8:45  am] 

BILLING  CODE  4710-31-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-276] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Canadian  Measures 
Relating  to  Exports  of  Wheat  and  the 
Treatment  of  Imported  Grain 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  conunents. 


summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  of  the  establishment  of 
dispute  settlement  panels  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  ("WTO 
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Agreement")  concerning  measures  of 
the  Government  of  Canada  relating  to 
the  export  of  wheat  and  to  the  treatment 
of  imported  grain.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  will  accept 
comments  received  throughout  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
received  on  or  before  August  22,  2003, 
to  be  assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Comments  should  be 
submitted  either  (i)  electronically,  to 
fr0078@ustr.gov,  with  "Canada-Wheat 
Dispute"  in  the  subject  line,  or  (ii)  by 
fax,  to  Sandy  McKinzy  at  202-395-3640 
with  a  confirmation  copy  sent 
electronically  to  the  e-mail  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Busis,  Associate  General 
Counsel,  (202)  395-3150;  or  Sharon 
Bomer  Lauritsen,  Deputy  Assistant 
USTR  for  Agricultural  Affairs,  (202) 
395-6127. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)),  USTR  is  providing  notice  that, 
at  the  request  of  the  United  States,  the 
WTO  Dispute  Settlement  Body  (DSB) 
has  established  panels  to  examine 
Canadian  measures  relating  to  exports  of 
wheat  and  treatment  of  imported  grain. 
The  three  persons  that  compose  the 
panels  have  been  selected  pursuant  to 
the  procedures  established  in  the  WTO 
Understanding  on  Rules  and  Procedures 
Governing  the  Settlement  of  Disputes. 

The  United  States  panel  requests 
explained  that  the  United  States 
considers  that  certain  measures  of  the 
Government  of  Canada  are  inconsistent 
with  Canada's  obligations  under  the 
General  Agreement  on  Tariffs  and  Trade 
1994  ("GATT  1994")  and  the  Agreement 
on  Trade-Related  Investment  Measiu-es 
("TRIMS  Agreement"): 

(1)  Canadian  Wheat  Exports:  The 
Government  of  Canada  has  established 
the  Canadian  Wheat  Board  ("CWB"), 
and  has  granted  to  this  enterprise 
exclusive  and  special  privileges.  These 
exclusive  and  special  privileges  include 
the  exclusive  right  to  purchase  western 
Canada  wheat  for  export  and  domestic 
human  consumption  at  a  price 
determined  by  the  Government  of 
Canada  and  the  CWB;  the  exclusive 
right  to  sell  western  Canadian  wheat  for 
export  and  domestic  human 
consumption;  and  government 
guarantees  of  the  CWB 's  financial 
operations,  including  the  CWB's 
borrowing,  the  CWB's  credit  sales  to 


foreign  buyers,  and  the  CWB's  initial 
payments  to  farmers. 

"The  laws,  regulations  and  actions  of 
the  Government  of  Canada  and  the  CWB 
appear  to  be  inconsistent  with  the 
obligations  of  the  Government  of 
Canada  under  Article  XVII  of  the  GATT 
1994.  In  particular,  the  laws,  regulations 
and  actions  of  the  Government  of 
Canada  and  the  CWB  related  to  exports 
of  wheat  appear  to  be: 

•  Inconsistent  with  paragraph  1(a)  of 
Article  XVII  of  the  GATT  1994. 
pursuant  to  which  the  Government  of 
Canada  has  undertaken  that  the  CWB,  in 
its  purchases  or  sales  involving  wheat 
exports,  shall  act  in  a  manner  consistent 
with  the  general  principles  of  non- 
discriminatory treatment  prescribed  in 
the  GATT  1994;  and 

•  Inconsistent  with  paragraph  1(b)  of 
Article  XVII  of  the  GATT  1994, 
pursuant  to  which  the  Government  of 
Canada  has  undertaken  that  the  CWB 
shall  make  such  purchases  or  sales 
solely  in  accordance  with  commercial 
considerations  and  shall  afford  the 
enterprises  of  other  WTO  Members 
adequate  opportunity,  in  accordance 
with  customary  business  practice,  to 
compete  for  such  purchases  or  sales. 

The  apparent  inconsistency  with 
Canada's  obligations  under  Article  XVII 
of  the  GATT  1994  includes  the  failure 
of  the  Government  of  Canada  to  ensure 
that  the  CWB  makes  such  purchases  or 
sales  in  accordance  with  the 
requirements  set  forth  in  paragraphs  1(a) 
and  1(b)  of  Article  XVII. 

(2)  Treatment  of  Imported  Grain:  With 
regard  to  the  treatment  of  grain  that  is 
imported  into  Canada,  Canadian 
measures  discriminate  against  imported 
grain,  including  grain  that  is  the  product 
of  the  United  States. 

•  Under  the  Canada  Grain  Act  and 
Canadian  grain  regulations,  imported 
grain  must  be  segregated  from  Canadian 
domestic  grain  throughout  the  Canadian 
grain  handling  system;  imported  grain 
may  not  be  received  into  grain  elevators; 
and  imported  grain  may  not  be  mixed 
with  Canadian  domestic  grain  being 
received  into,  or  being  discharged  out 
of,  grain  elevators.  These  measures 
accord  to  imported  grain  less  favorable 
treatment  than  that  accorded  to  like 
Canadian  grain,  and  thus  appear  to  be 
inconsistent  with  the  obligations  of 
Canada  under  Article  111:4  of  the  GATT 
1994  and  Article  2  of  the  TRIMs 
Agreement. 

•  Canadian  law  caps  the  maximum 
revenues  that  railroads  may  receive  on 
the  shipment  of  Canadian  domestic 
grain,  but  not  revenues  that  railroads 
may  receive  on  the  shipment  of 
Canadian  domestic  grain,  but  not 
revenues  that  railroads  may  receive  on 


the  shipment  of  imported  grain.  In 
addition,  in  allocating  railcars  used  for 
the  transport  of  grain.  Canada  provides 
a  preference  for  domestic  grain  over 
imported  grain.  These  measures 
concerning  rail  transportation  accord  to 
imported  grain  less  favorable  treatment 
than  that  accorded  to  like  domestic 
grain,  and  thus  appear  to  be  inconsistent 
with  the  obligations  of  Canada  under 
■Article  111:4  of  the  GATT  1994  and 
Article  2  of  the  TRIMs  Agreement. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  by  the  United  States  in 
this  dispute.  Persons  submitting 
comments  may  either  send  one  copy  by 
fax  to  Sandy  McKinzy  at  202-395-3640, 
or  transmit  a  copy  electronically  to 
fr0078@ustr.gov.  with  'Canada-Wheat 
Dispute"  in  the  subject  line.  For 
documents  sent  by  fax,  USTR  requests 
that  the  submitter  provide  a 
confirmation  copy  electronically.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  a  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page  of  the  submission. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  at  the 
top  and  bottom  of  the  cover  page  and 
each  succeeding  page  of  the  submission; 
and 
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(3)  Is  encouiaged  to  provide  a  non- 
conBdential  summary  of  the 
information  oi  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S  .C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  pre  ceeding,  accessible  to  the 
public,  in  the  JSTR  Reading  Room, 
which  is  locat  (d  at  1724  F  Street,  NW., 
Washington,  E  C  20508.  The  public  file 
will  include  n  )nconfidential  comments 
received  by  HI  ITR  from  the  public  with 
respect  to  the  ( lispute;  the  U.S. 
submissions  tc  the  panel  in  the  dispute, 
the  submissioiis,  or  non-confidential 
summaries  of  j  ubmissions,  to  the  panel 
received  from  )ther  participants  in  the 
dispute,  as  we  1  as  the  report  of  the 
panel;  and,  if  a  pplicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  pul  lie  file  may  be  made  by 
calling  the  US'  'R  Reading  Room  at  (202) 
395-6186.  The!  USTR  Reading  Room  is 


open  to  the  pu  )lic  from  9:30  a.m.  to  12 


noon  and  1  p.rt 
through  Friday . 

Daniel  E.  Brinza 

Assistant  United^tates 
for  \foni taring  ai  d 

[FR  Doc.  03-195  4 

BILLING  CODE  3190-  01 -M 


to  4  p.m.,  Monday 


Trade  Representative 
Enforcement. 
Filed  7-.-)  1-03;  8:45  am] 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WT()/DS-285] 

WTO  Dispute  ^ttlement  Proceeding 
Regarding  Fedleral,  State,  and 
Territorial  Law$  Affecting  the  Cross- 
Border  Provision  of  Gambling  and 
Betting  Services  From  Antigua  and 
Barbuda 


AGENCY:  Office 
Trade  Represerjtative 
ACTION:  Notice; 


Df  the  United  States 
tative. 

request  for  comments. 


Offic 


SUMMARY:  The 
States  Trade 
providing  notic ; 
the  government 
requested  the  e;  tabl 
dispute  settlement 
Article  6  of  the 
Organization  (' 
Settlement  Un 
consider  its 
applied  by  the 
and  all  50  states 
Columbia,  Puer  o 
U.S.  Virgin  Islaid 
border  supply 
services  are 
obligations  und^r 
XVI,  and  XVII 
Agreement  on  iVade 
("GATS")  and  ijs 


d  3rsta 
alle  ^at 
U 


o 


ce  of  the  United 
Re^jresentative  ("USTR")  is 
that  on  June  13.  2003. 
of  Antigua  and  Barbuda 
■  "ishment  of  a  WTO 
panel  pursuant  to 
»Vorld  Trade 
-VTO")  Dispute 

anding  ("DSU")  to 
ions  that  measures 
.S.  federal  government 
the  District  of 
Rico.  Guam,  and  the 
s  affecting  the  cross- 
gambling  and  betting 
incijnsistent  with  U.S. 

Articles  VI,  VIII.  XI. 
the  WTO  General 

in  Services 
schedule  of  specific 


conmiitments.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  August  29,  2003,  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  Electronically,  to 
fT0087@ustr.gov,  with  "Gambling  and 
Betting  Dispute  (DS285)"  in  the  subject 
line,  or  (ii)  by  fax,  to  Sandy  McKinzy  at 
(202)  395-3640,  with  a  confirmation 
copy  sent  electronically  to  the  electronic 
mail  address  above,  in  accordance  with 
the  requirements  for  submission  set  out 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanford  K.  McCoy,  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1))  USTR  is  providing  notice 
that,  on  June  12,  2003,  the  United  States 
received  a  request  from  the  government 
of  Antigua  and  Barbuda  for  the 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  U.S.  federal 
and  state  measures  affecting  cross- 
border  gambling  and  betting  services. 
Consultations  with  Antigua  and 
Barbuda  failed  to  resolve  the  matter. 
The  panel  was  established  pursuant  to 
the  DSU  on  July  21,  2003.  It  will  hold 
its  meetings  in  Geneva,  Switzerland, 
and  is  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  the  date  of 
establishment.  . 

Major  Issues  Raised  and  Legal  Basis  of 
the  Panel  Request 

The  government  of  Antigua  and 
Barbuda  alleges  that  the  Federal,  state 
and  territorial  legislation  and  other  legal 
materials  fisted  below  violate  U.S. 
specific  commitments  under  the  GATS, 
as  well  as  Articles  VI,  VIII,  XI,  XVI,  and 
XVn  of  the  GATS,  to  the  extent  that 
these  laws  and  other  materials  prevent 
or  can  prevent  operators  from  Antigua 
and  Barbuda  from  lawfully  offering 
gambling  and  betting  services  in  the 
United  States.  In  support  of  its  claims, 
the  government  of  Antigua  and  Barbuda 
alleges,  inter  alia,  that  U.S.  authorities 
(1)  Allow  operators  of  U.S.  origin  to 
offer  gambling  and  betting  services  in  , 
the  United  States  but  do  not  allow 
foreign  operators  to  obtain 
authorizations  to  provide  such  services 
from  abroad;  and  (2)  restrict 
international  transfers  and  payments 


relating  to  gambling  and  betting  services 
offered  from  outside  the  United  States. 

A.  Federal  Legislation:  15  U.S.C.  3001 
to  3007;  18  U.S.C.  2;  18  U.S.C.  1081, 
1084;  18  U.S.C.  1301  to  1307;  18  U.S.C. 
1952;  18  U.S.C.  1953;  18  U.S.C.  1955;  28 
U.S.C.  3701  to  3704;  39  U.S.C.  3005. 

B.  State,  District  of  Columbia,  and 
Territorial  Legislation  and 
Constitutional  Provisions:  Ala.  Code 
13A-12-20  to  13A-12-31  (1977); 
Alaska  Stat.  05.15.180  (1997);  Alaska 
Stat.  11.66.200  to  11.66.280  (1978);  Ariz. 
Rev.  Stat.  Ann.  13-3301  to  13-3312 
(2001);  Ark.  Stat.  Aim.  5-66-101  to  5- 
66-119  (1987);  Cal.  Penal  Code  319- 
337z  (West  Supp.  2003);  Cal.  Bus.  & 
Prof.  Code  19800-19807  (West.  Supp. 
2003);  Colo.  Const,  art.  XVIII,  2;  Colo. 
Rev.  Stat.  18-10-101  to  18-10-108 
(1999);  Colo.  Rev.  Stat.  12-47.1-101  to 
12-47.1-106  (1996);  Conn.  Gen.  Stat. 
53-278a  to  53-278g  (2001);  Del  Const, 
art.  2,  17;  Del.  Code  Ann.  tit.  11,  1401- 
32,  1470-73  (2002);  D.C.  Code  Ami.  22- 
1701  to  22-1712  (2001);  Fla.  Stat.  849.01 
to  849.46  (2000);  Ga.  Const,  art.  1,  2;  Ga. 
Code  Ann.  16-12-20  to  16-12-62 
(2003);  Haw.  Rev.  Stat.  Ann.  712-1220 
to  712-1231  (Michie  1973);  Idaho  Const, 
art.  Ill,  20;  Idaho  Code  18-3801  to  18- 
3810  (1992);  ID.  Rev.  Stat.  ch.  720,  5/28- 
1  to  5/28-9  (1993);  Ind.  Code  35-45-5- 

1  to  35-45-5-8  (1998);  Iowa  Code  725.5 
to  725.16  (1993);  Kan.  Grim.  Code  Ann. 
21-^303  to  21^308  (1995);  Ky.  Rev. 
Stat.  Ann.  528.010  to  528.120 
(Baldwin's  1974);  La  Const,  art.  XII,  6; 
La.  Rev.  Stat.  Ann.  14:90.-4  (West 
1986);  Me.  Rev.  Stat.  Ann.,  tit.  17,  330- 
347  (1983);  Me.  Rev.  Stat.  Ann.,  tit.  17, 
2305-2306  (1983);  Md.  Code  Ann., 
Grim.  Law,  12-101  to  12-307  (2002); 
Mass.  Gen.  Laws  Ann.  ch.  271,  1-50 
(West  2000);  Mich.  Comp.  Laws  Ann. 
750.301-750.315a  (West  1990);  Minn. 
Stat.  Ann.  609.75-609.763  (Supp.  2003); 
Miss.  Code  Ann.  97-33-1  to  97-33-203 
(1999);  Mo.  Ann.  Stat.  572.010-572.125 
(West  1995);  Mont.  Const,  art.  Ill,  9; 
Mont.  Code  Ann.  23-5-101  to  23-5-810 
(1993);  Neb.  Rev.  Stat  28-1101  to  28- 
1117  (1995);  Nev.  Rev.  Stat.  202.450 
(1999);  Nev.  Rev.  Stat.  463.160  (2001); 
N.  H.  Rev.  Stat.  Ann.  647:2  (1999);  N.J. 
Const,  art.  IV,  7;  N.J.  Stat.  Ann.  2A:40- 
1  to  2A:40-9  (2000);  N.J.  Stat.  Ann. 
2C:37-9  to  2C:37-9  (1995):  N.J.  Stat. 
Ann.  5:5-63  (1996);  N.J.  Stat.  Ann.  5:12- 
1  to  5:12-210  (1996);  N.M.  Stat.  Ann. 
30-19-1  to  30-19-15  (1978);  N.Y. 
Const,  art.  I,  9;  N.Y.  Executive  Law  430- 
439a  (McKinney  lS96);  N.Y.  Penal  Law 
225.00-225.40  (McKinney  1999);  N.Y. 
General  Obligation  Law  5-401  to  5-423 
(McKinney  2001);  N.C.  Gen.  Stat.  14- 
289  to  14-309.4  (1994);  N.D.  Const,  art. 
11,  25;  N.D.  Cent.  Code  12.1-28-01  to 
12.1-28-02  (1987);  Ohio  Const,  art.  XV, 
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6;  Ohio  Rev.  Code  Ann.  2915.01- 
2915.06  (1996);  Okla.  Stat.  Ann.  tit.  3A, 
205.6  (West  1993);  Okla.  Stat.  Ann.  tit. 
21,  941.993  (West  2002);  Or.  Rev.  Stat. 
167.108-167.170  (2001);  Pa.  Stat.  Ann. 
tit.  18,  911  (Purdon  1998);  Pa.  Stat.  Ann. 
tit.  18,  5513  (Purdon  2000);  Pa.  Stat. 
Ann.  tit.  66,  2902  (Purdon  2000);  R.I. 
Const,  art.  Vi,  22;  R.I.  Gen.  Laws  11-19- 
1  to  11-19-45  (1993);  R.I.  Gen.  Laws 
11-51-1  to  11-51-2  (1979);  S.C.  Code 
Ann.  16-19-10  to  16-19-160  (Law  Co- 
op. 1996);  S.D.  Codified  Laws  22-25-1 
to  22-25-51  (Michie  1976);  S.D. 
Codified  Laws  22-25 A-1  to  22-25 A-1 5 
(Michie  2000);  Tenn.  Const,  art.  XI,  V; 
Tenn.  Code  Ann.  39-17-501  to  39-17- 
509  (1989);  Tex.  Penal  Code  Ann.  47.01 
to  47.10  (West  2003);  Utah  Code  Ann. 
76-10-1101  to  76-10-1109  (1998);  Vt. 
Stat.  Ann.  tit.  13,  2133-2156  (1957);  Va. 
Code  Ann.  18.2-325  to  18.2-340 
(Michie  1992);  Wash.  Rev.  Code  Ann. 
4.24.070  (West  1988);  Wash.  Rev.  Code 
Ann.  9.46.010  to  9.46.903  (West  1998); 
W.  Va.  Code  61-10-1  to  61-10-5  (1970); 
Wis.  Const,  art.  IV,  24;  Wis.  Stat.  Ann. 
945.01-945.13  (West  2001);  Wyo.  Stat. 
6-7-101  to  6-7-104  (1996);  9  Guam 
Code  Ann.  64.10  to  64.22A  (2003);  P.R. 
Laws  Ann.  tit.  33,  1241  to  1259  (1949); 
V.I.  Code  Ann.  tit.  14, 1224-1226 
(1985);  V.I.  Code  Ann.  tit.  32,  602-646 
(2001). 

C.  Other  Materials:  United  States  v. 
Cohen,  260  F.3d  68  (2nd  Cir.  2001),  cert, 
denied,  122  S.  Ct.  2587  (2002);  Florida 
Attorney  General,  Press  Release: 
Western  Union  Cuts  Off  Sports  Betting 
Accounts  (December  23,  1997);  Kansas; 
Op.  Att'y  Gen.  No.  96-31  (March  25, 
1996);  Kansas  Attorney  General,  Internet 
Gambling  Warning  (visited  March  13, 
2003);  http://www.accesskansas.org/ 
ksag/contents/consumer/ 
intemetwaming.htm;  Michigan  Gaming 
Control  Board,  Frequently  Asked 
Questions:  Is  it  Legal  to  Gamble  Over 
the  Internet  in  Michigan  http:// 
www.  michigan  .gov/mgcb/0, 1607,7-120- 
7863-19182— F,OO.html;  Minnesota 
Attorney  General,  Statement  of 
Minnesota  Attorney  General  on  Internet 
Jurisdiction  (visited  March  13,  2003) 
http://www.jmls.edu/cyber/docs/minn- 
ag.html;  Vacco  ex  rel.  People  v.  World 
Interactive  Gaming  Corp.,  714  N.Y.S.2d 
844,  854  (N.Y.  Sup.  Ct.  1999);  New  York 
Attorney  General,  Press  Release:  Ten 
Banks  End  Online  Gambling  With 
Credit  Cards  +  Spitzer  Hails 
Establishment  of  New  Banking  Industry 
Standard  (11  February  2003);  New  York 
Attorney  General,  Press  Release: 
Agreement  Reached  with  PayPal  to  Bar 
New  Yorkers  from  Online  Gambling  + 
Campaign  Against  Illegal  Gambling  Web 
Site  in  New  York  Continues  (21  August 


2002);  Attorney  General  of  the  State  of 
the  New  York,  Internet  Bureau,  In  the 
matter  of  PayPal,  Inc.,  Assurance  of 
Discontinuance  (16  August  2002);  New 
York  Attorney  General,  Press  Release: 
Financial  Giant  Joins  Fight  Against 
Online  Gambling  +  Leading  Credit  Card 
Issuer  Agrees  to  Block  Key  Internet 
Transactions  (14  June  2002);  Attorney 
General  of  the  State  of  New  York, 
Internet  Bureau,  In  the  matter  of 
Citibank  (Soudi  Dakota),  N.A., 
Assurance  of  Discontinuance  (21  June 
2002). 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  fax  to  Sandy  McKinzy  at 
(202)  395-3640,  or  transmit  a  copy 
electronically  io  fr0087@ustr.gov,  with 
"Gambling  and  Betting  Dispute 
(DS285)"  in  the  subject  line.  For 
documents  sent  by  fax,  USTR  requests 
that  the  submitter  provide  a 
confirmation  copy  to  the  electronic  mail 
address  listed  above. 

USTR  encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTL\L"  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page  of  the  submission. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
die  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  at  die 


top  and  bottom  of  each  page  of  the  cover 
page  and  each  succeeding  page;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel:  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  No.  WT/ 
DS-285,  Gambling  and  Betting  Dispute) 
mav  be  made  by  calling  the  USTR 
Reading  Room  "at  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

|FR  Doc.  03-19555  Filed  7-31-03;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-267] 

WTO  Dispute  Settlement  Proceeding 
Regarding  United  States  Subsidies  to 
Upland  Cotton 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  March  18, 
2003,  a  dispute  settlement  panel  was 
established  at  the  request  of  the 
Government  of  Brazil  under  the 
Marrakesh  Agreement  Establishing  the ' 
Worid  Trade  Organization  ("WTO")  to 
examine  "subsidies  provided  to  U.S. 
producers,  users  and/or  exporters  of 
upland  cotton."  Brazil  alleges  that  these 
subsidies  are  inconsistent  with  the 
obligations  of  the  United  States  under 
the  General  Agreement  on  Tariffs  and 
Trade  1994  ("GATT  1994"),  the 
Agreement  on  Agriculture  ("Agriculture 
Agreement"),  and  the  Agreement  on 
Subsidies  and  Countervailing  Measures 
("Subsidies  Agreement").  USTR  invites 


45308 


wntten 
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DATES:  Althou 
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proceedings, 
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to  be  assured 
USTR. 


comments  from  the  public 
issues  raised  in  this 
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|h  the  USTR  will  accept 

received  during  the 
dispute  settlement 
cpmments  should  be 

before  August  15,  2003, 
timely  consideration  by 


cr 


of 


Cc  mments  should  be 
E  ectronically,  to 

Attn:  "United  States- 
Upland  Cotton"  in  the 
(ii)  by  fax,  to  Sandy 
United  States — 
Ujpland  Cotton)  at  202- 
a  confirmation  copy 
electronicilly  to  the  e-mail  address 


ADDRESSES 

submitted  (i) 
frO088@ustr.i 
Subsidies  on 
subject  line,  or 
McKinzy  (Attn 
Subsidies  on 
395-3640,  wit} 
sent 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
A.  Millan,  Assilstant  General  Counsel, 
Office  of  the  Ui  lited  States  Trade 
Representative  600  17th  Street,  NW., 
Washington,  D :  (202)  395-3581,  or 
Sharon  Bomer  .auritsen.  Deputy 
Assistant  USTI .  for  Agricultural  Affairs, 
(202)395-6127. 

SUPPLEMENTARY  INFORMATION:  Piu-suant 
to  Section  127( ))  of  the  Uruguay  Round 
Agreements  Ac  t  (URAA)  (19  U.S.C. 
3537(b)(1)),  US  PR  is  providing  notice 
that  on  February'  6,  2003,  Brazil 
requested  the  e  itablishment  of  a  WTO 
dispute  settlem  3nt  panel  to  examine 
Brazil's  allegata ans  concerning 
"subsidies  provfided  to  U.S.  producers, 
users  and/or  exborters  of  upland 
cotton."  On  Ma  rch  18.  2003,  a  WTO 
dispute  settlem  ;nt  panel  was 
established  to  CDnsider  this  matter,  and 
on  May  19,  200  5,  the  panel  was 
composed  by  the  WTO  Direct  General. 
The  panel,  whi(  h  will  hold  its  meetings 
in  Geneva,  Switzerland,  is  expected  to 
issue  a  report  on  its  findings  and 
recommendatio  as  in  January  2004. 
Argentina,  AusI  ralia,  Benin,  Canada, 
Chad,  China,  Chinese  Taipei,  the 
European  Comiiunities,  India,  New 
Zealand.  Fakistim.  Paraguay,  and 
Venezuela  have  notified  the  WTO  of 
their  intention  t  d  participate  as  third 
parties. 

Major  Issues  Raised  by  Brazil 

Brazil  has  chi  Uenged  alleged 
"prohibited  and  actionable  subsidies 
provided  [by  tha  United  States]  to  U.S. 
producers,  useri  and/or  exporters  of 
upland  cotton,  is  well  as  legislation, 
regulations  and  statutory  instruments 
and  amendments  thereto  providing  such 
subsidies  (including  export  credit 
guarantees),  grants,  and  any  other 


assistance  to  the 
and  exporters  oi 


upland  cotton  industry')."  Specific 


U.S.  producers,  users 
upland  cotton  ('U.S. 


programs  identified  by  Brazil  include 
marketing  loans,  loan  deficiency 
payments,  commodity  certificates, 
direct  payments,  counter-cyclical 
payments.  Step  2  certificate  payments, 
export  credit  guarantees,  and  crop 
insiu-ance. 

Brazil  contends  that  these  U.S. 
measures,  as  such  and  as  applied,  are 
inconsistent  with  the  obligations  of  the 
United  States  under  Articles  111:4.  XVI:  1. 
and  XVI:3  of  the  GATT  1994;  Articles 
3.3,  7.1.  8,  9.1,  and  10.1  of  the 
Agriculture  Agreement;  and  Articles 
3.1(a),  3.1(b),  3.2,  5(a),  5(c),  6.3(b), 
6.3(c),  6.3(d),  and  item  (j)  of  the 
Illustrative  List  of  Export  Subsidies  of 
the  Subsidies  Agreement. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
'  the  issues  raised  in  the  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  fax  to  Sandy  McKinzy  at 
202-395-3640,  or  transmit  a  copy 
electronically  to  fr0088@ustr.gov,  with 
"United  States — Subsidies  on  Upland 
Cotton"  in  the  subject  line.  For 
docimients  sent  by  fax,  USTR  requests 
that  the  submitter  provide  a 
confirmation  copy  electronically.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 

Interested  persons  who  make 
submissions  by  elactronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  by  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page  of  the  submission. 

Information  or  advice  contained  in  a 
conmient  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 


(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  at  the 
top  and  bottom  of  the  cover  page  and 
each  succeeding  page  of  the  submission; 
and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  the  U.S. 
submissions  to  the  panel  in  the  dispute, 
the  submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  may  be  made  by 
calling  the  Reading  Room  at  (202)  395- 
6186.  The  USTR  Reading  Room  is  open 
to  the  public  from  9:30  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

[FR  Doc.  03-19556  Filed  7-31-03;  8:45  am] 

BtLUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  by  Mr.  Jon  Welch,  dated 
February  15,  2003,  and  received  by  the 
NHTSA's  Office  of  Defects  Investigation 
(ODI)  on  March  10,  2003,  under  49 
U.S.C.  30162,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety  with  respect  to  the  air  bag 
system  in  model  year  (MY)  1999 
Hyundai  Sonata  vehicles.  After  a  review 
of  the  petition  and  other  information, 
NHTSA  has  concluded  that  further 
expenditiu-e  of  the  agency's 
investigative  resources  on  the  issues 
raised  by  the  petition  does  not  appear  to 
be  warranted.  The  agency  accordingly 
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has  denied  the  petition.  The  petition  is 
hereinafter  identified  as  DP03-001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  J.  Wiacek,  Defects 
Assessment  Division,  Office  of  Defects 
Investigation,  NHTSA,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-7042. 
SUPPLEMENTARY  INFORMATION:  By  letter 
dated  February  15,  2003.  Mr.  Jon  Welch 
submitted  a  petition  requesting  that  the 
agency  investigate  the  performance  of 
the  frontal  air  bag  system  of  MY  1999 
Hyundai  Sonata  vehicles  (subject 
vehicles).  The  petitioner  alleges  that  the 
front  air  bags  do  not  deploy  when  a 
vehicle  is  subjected  to  certain  frontal 
crashes.  Mr.  Welch  petitioned  the 
agency  after  his  vehicle  was  involved  in 
a  frontal  crash  in  which  the  air  bags  did 
not  deploy  and  the  driver  sustained 
injuries. 

ODI  requested  information  from 
Hyundai  America  Technical  Center,  Inc. 
(Hyundai),  pertaining  to  the  air  bag 
system  in  MY  1999  through  2001  Sonata 
vehicles.  The  subject  vehicle  was  a  new 
design  for  MY  1999.  According  to 
Hyundai,  MY  2000  and  2001  Sonatas 
employ  the  same  frontal  air  bag  system. 
Hyundai  has  produced  for  sale  in  the 
United  States  119,469  MY  1999  through 
2001  Sonata  vehicles,  including  23,988 
MY  1999.  49,397  MY  2000.  and  46.084 
MY  2001  vehicles.  Hyimdai  stated  in  its 
response  that  it  has  received  49  reports 
of  the  frontal  air  bags  in  MY  1999 
Sonata  vehicles  not  deploying  in  a 
crash.  These  reports  include  two  of  the 
four  reports  that  ODI  has  received 
directly  from  consumers.  Hyimdai 
received  84  allegations  of  the  air  bags 
not  deploying  in  the  MY  2000  vehicles 
and  63  such  allegations  with  respect  to 
the  MY  2001  vehicles. 

Hyundai  stated  in  its  response,  "Many 
owners  do  not  realize  that  air  bag 
deployment  is  not  required  or  beneficial 
in  any  and  all  collisions.  Many  of  these 
owners  believe  that  an  air  bag  should 
deploy  in  any  collision  event,  regardless 
of  collision  speed,  angles  or  the  type  of 
object  that  was  struck.  These  owners 
believe  that  the  existence  of  any 
collision-induced  damage  is  proof  that 
air  bags  should  have  deployed  in  a 
collision." 

Each  manufacturer  designs  its 
vehicles  so  the  air  bags  will  deploy  if 
the  severity  of  a  crash  exceeds  a  certain 
threshold.  However,  there  is  no  Federal 
requirement  establishing  a  particular 
threshold.  Most  manufacturers  design 
their  frontal  air  bags  to  deploy  when  the 
crash  severity  is  in  the  range  of  an  8  to 
14  mph  crash  into  a  fixed  solid  barrier. 
This  severity  is  about  the  same  as  a 
crash  into  another  vehicle  of  equivalent 


weight  at  16  to  28  mph.  In  lower  speed 
crashes,  where  the  air  bag  does  not 
deploy,  occupant  protection  is  provided 
by  the  design  of  the  interior  siufaces  in 
the  vehicle,  as  well  as  by  the  safety  belts 
provided  at  each  seating  position. 

In  a  crash,  a  number  of  factors,  other 
than  crash  severity,  can  affect  whether 
an  air  bag  will  deploy;  e.g.,  the  angle  of 
impact,  the  speed  of  the  other  vehicle, 
and  the  amount  of  force  absorbed  by  the 
other  vehicle  or  object  that  is  impacted. 
Only  an  expert  in  crash  reconstruction 
can  provide  an  educated  opinion  as  to 
whether  the  air  bag  in  a  vehicle  should 
have  deployed  in  a  specific  crash. 

Hyimdai  included  in  its  response 
police  accident  reports,  crash  analyses, 
photographs,  and  other  information 
with  respect  to  many  of  the  consumer 
complaints.  This  information  indicates 
that  there  have  not  been  any  reports  of 
front  seat  occupants  sustaining  fatal  or 
incapacitating  injuries  as  a  result  of  any 
of  these  incidents.  The  injuries  were 
relatively  minor,  such  as  bruising, 
lacerations,  and  whiplash. 

From  the  narrative  complaint  data, 
poUce  accident  reports,  and 
photographs  of  the  crashed  vehicles,  it 
appears  that  most  of  the  incidents 
involved  minor  bumper  or  under-ride 
damage  where  the  vehicle's  front 
structure  was  not  impacted.  In  those 
cases  where  Hyundai  inspected  the  air 
bag  electronic  control  module  for  a 
possible  system  failure,  there  were  no 
diagnostic  fault  codes  found.  According 
to  Hyundai,  the  modules  appeared  to 
have  been  operating  properly  in  those 
vehicles. 

Some  of  the  vehicle  owners  stated 
that  the  driver's  frontal  air  bag 
deployed,  but  the  passenger's  frontal  air 
bag  did  not.  In  those  instances  in  which 
the  front  passenger  seat  was 
unoccupied,  the  vehicle  performed  as 
designed.  The  subject  vehicles  are 
equipped  with  a  front  passenger 
occupant  detection  system  and  will  only 
deploy  the  passenger  air  bag  when  the 
passenger  seat  is  occupied. 

Hyundai  has  recalled  the  subject 
vehicles  (Recall  numbers  01V347000, 
02V105000  and  01V15002)  to  address 
safety  defects  related  to  the  side  impact 
air  bag  system.  Recall  01V347000 
pertained  to  the  air  bag  warning  light 
illuminating  due  to  motion  of  the  side 
impact  air  bag  wiring  harness  and  the 
side  impact  air  bag  wiring  harness 
connector.  According  to  Hyundai,  if  the 
air  bag  light  is  illuminated  as  a  result  of 
this  issue  or  the  recall  remedy  was  not 
performed,  it  would  not  affect  the 
performance  of  the  frontal  air  bag 
system.  Recalls  02V105000  and 
01V15002  also  concern  the  side  impact 
air  bag  wiring  harness  connector  not 


being  securely  fastened  to  the  side 
impact  air  bag  wiring  harness.  If  the 
connection  is  "not  secure,  the  air  bag 
warning  light  could  illuminate,  and  the 
side  impact  air  bags  may  not  deploy  in 
an  appropriate  crash.  Again,  these 
recalls  are  unrelated  to  the  performance 
of  the  frontal  air  bags  in  these  vehicles. 
In  view  of  the  foregoing,  it  is  unlikely 
that  the  NHTSA  would  issue  an  order 
for  the  notification  and  remedy  of  the 
alleged  defect  as  defined  by  the 
petitioner  at  the  conclusion  of  the 
investigation  requested  in  the  petition. 
Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  the  NHTSA's 
limited  resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 


Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued:  July  28,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
(FR  Doc.  03-19546  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4910-59-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-15681] 

Notice  Of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2003 
Ferrari  360  Spider  and  Coupe 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2003 
Ferrari  360  Spider  and  Coupe  passenger 
cars  are  eligible  for  importation. 


SUMMARY:  This  docimient  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2003  Ferrari 
360  Spider  and  Coupe  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  They  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  2,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number. 
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and  be  submitted  to:  Docket 
Management  J  Room  PL-401,  400 
Seventh  St.,  3W..  Washington,  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m).  AnyoAe  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  kny  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  Signing  the  comment,  if 
|)ehalf  of  an  association. 
■  union,  etc.).  You  may 
complete  Privacy  Act 
he  Federal  Register 
\pril  11.  2000  (Volume 

Pages  19477-78)  or  you 
//dms. dot.gov. 

FOR  FURTHER  IliFORMATlON  CONTACT: 

Coleman  Sachi,  Office  of  Vehicle  Safety 
Compliance.  ^  HTSA  (202-366-3151). 

supplementarIt  information: 
Background 

Under  49  U.fe.C.  30141(a)(1)(A). 


submitted  on 
business,  lab 
review  DOT's  \ 
Statement  in 
published  on 
65.  Number  7C 
may  visit  httpi 


motor  vehicle 
manufactured 


hat  was  not  originally 
o  conform  to  all 


applicable  Fed  3ral  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  Unitec  States  unless  NHTSA 
has  decided  th|t  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  ir  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  mode  year  as  the  model  of  the 
motor  vehicle  t3  be  compared,  and  is 
capable  of  bein ;  readily  altered  to 
conform  to  all  i  pplicable  Federal  motor 
vehicle  safety  sandards. 

Petitions  for  (iligibility  decisions  may 
be  submitted  b]  either  manufacturers  or 
importers  who  lave  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  :FR  593.7,  NHTSA 
publishes  notio  5  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  intereste  d  persons  an 
opportunity  to  (  omment  on  the  petition. 
At  the  close  of  t  le  comment  period, 
NHTSA  decides ,  on  the  basis  of  the 
petition  and  an|  comments  that  it  has 
received,  whettir  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  dscision  in  the  Federal 
Register. 

G&K  Automol  ive  Conversion,  Inc.  of 
Santa  Ana,  Calii  Dmia  ("G&K"1 
(Registered  Importer  90-007)  has 
petitioned  NHT^A  to  decide  whether 
2003  Ferrari  36d  Spider  and  Coupe 
passenger  cars  a  e  eligible  for 
importation  intc  the  United  States.  The 
vehicles  which  (J&K  believes  are 
substantially  similar  are  2003  Ferrari 
360  Spider  and  (^oupe  passenger  cars 
that  were  manuffictiu-ed  for  importation 
into,  and  sale  inj  the  United  States  and 
certified  by  theid  manufacturer  as 


conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2003 
Ferrari  360  Spider  and  Coupe  passenger 
cars  to  their  U.S.-certified  counterparts, 
and  found  the  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federed  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2003  Ferrari  360 
Spider  and  Coupe  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2003  Ferrari  360 
Spider  and  Coupe  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence,  103  Defrosting 
and  Befogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  106 
Brake  Hoses,  109  New  Pneumatic  Tires, 
113  Hood  Latch  Systems,  116  Brake 
Fluid,  124  Accelerator  Control  Systems, 
135  Passenger  Car  Brake  Systems,  202 
Head  Restraints,  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials,  206  Door  Locks  and  Door 
Retention  Components,  207  Seating 
Systems,  212  Windshield  Retention,  216 
Roof  Crush  Resistance,  219  Windshield 
Zone  Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  the  word 
"Brake"  for  the  ECE  warning  symbol  as 
markings  for  the  brake  failure  indicator 
lamp;  (b)  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  instrument 
cluster  will  be  modified  by  installing 
U.S. -version  software  information 
which  will  result  in  the  seat  belt 
warning  symbol  and  other  warning 
emblems  reading  appropriately  in 
English. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  front  and  rear 
sidemarker  assemblies;  (b)  modification 
of  the  tail  lamp  assembly  wiring  (by 
welding  the  circuit  in  the  tail  lamp 
assembly)  so  that  the  tail  lamps  will 
operate  in  the  same  manner  as  those  on 
the  vehicle's  U.S.-certified  counterpart. 


Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
Inscription  of  the  required  warning 
statement  on  the  face  of  the  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
Downloading  of  U.S.-version  software 
information  so  that  the  vehicle  complies 
with  the  standard. 

Standard  No.  118  Power  Window 
Systems:  Inspection  of  all  vehicles  and 
installation,  on  vehicles  that  are  not 
already  so  equipped,  of  a  relay  in  the 
power  window  control  circuit  so  that 
the  window  transport  mechanism  is 
inoperative  when  the  ignition  switch  is 
in  the  "off  position. 

Standard  No.  201  Occupant 
Protection  in  Interior  Impact:  Inspection 
of  all  vehicles  and  installation,  on 
vehicles  that  are  not  already  so 
equipped,  of  trim  components  that  are 
necessary  to  comply  with  the  upper 
interior  impact  requirements  of  the 
standard. 

Standard  No.  208  Occupant  Crash 
Protection:  Inspection  of  all  vehicles 
and  replacement  of  the  driver's  and 
passenger's  air  bags,  knee  bolsters,  air 
bag  control  units,  and  seat  belts  if  they 
ai-e  not  identical  to  the  U.S.-model 
components.  The  petitioner  states  that 
the  vehicles  are  equipped  with  Type  2 
combination  lap  and  shoulder  belts 
which  are  identical  to  those  installed  on 
the  U.S.  certified  counterpart  vehicle. 
According  to  the  petitioner,  these  seat 
belts  are  automatic,  self-tensioning,  and 
capable  of  being  released  by  means  of  a 
single  red  push  button. 

Standard  No.  209  Seat  Belt 
Assemblies:  Inspection  of  all  vehicles 
and  replacement  of  the  seat  belt 
assemblies  with  U.S.-model  components 
on  vehicles  that  are  not  afready  so 
equipped. 

Standard  No.  210  Seat  Belt  Assembly 
Anchorages:  Inspection  of  all  vehicles 
and  replacement  of  the  seat  belt 
assembly  anchorages  and  components 
with  U.S.-model  tether  anchorage 
components  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  214  Side  Impact 
Protection:  Inspection  of  all  vehicles 
and  installation  of  U.S.-model  doors  on 
vehicles  that  are  not  equipped  with 
factory  installed  door  beams. 

Standard  No.  225  Child  Restraint     ~- 
Anchorage  Systems:  Installation  of  U.S.- 
model  tether  anchorages  in  Coupe. 

Standard  No.  301  Fuel  System 
Integrity:  Replacement  of  the  charcoal 
canister,  air  pump,  fuel  filler  neck,  and 
rollover  valve  with  U.S.-model 
components,  providing  a  sufficient     ' 
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connection  between  the  fuel  tank  and 
the  U.S.-model  fuel  filler  neck. 

Standard  No.  401  Interior  Trunk 
Release:  Modification  of  the  hood  latch 
by  installing  an  extra  cable  so  that  the 
trunk  can  be  released  from  the  inside. 
The  petition  states  that  in  order  to  meet 
the  requirement  of  the  standard  that 
became  effective  on  September  2002,  an 
actuator  will  be  installed. 

Petitioner  states  that  the  front  and  rear 
bumper  on  the  non-U.S.certified  2003 
Ferrari  360  Spider  and  Coupe  must  be 
reinforced  to  meet  the  requirements  of 
the  Bumper  Standard  found  in  49  CFR 
part  581.  Petitioner  claims  that  these 
reinforcements  will  achieve  compliance 
with  the  standard  based  on  testing 
submitted  to  the  agency  in  conjvmction 
with  a  previous  petition. 

The  petitioner  also  states  that  all' 
vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  all  required 
anti-theft  devices  identical  to  those 
found  on  the  U.S.  certified  coimterpart 
vehicles  are  installed.  Any 
modifications  necessary  to  achieve 
compliance  with  the  Theft  Prevention 
Standard  in  49  CFR  part  541  will  be 
made  at  that  time. 

In  addition,  the  petitioner  states  that 
a  vehicle  identification  number  fVIN) 
plate  must  be  affixed  to  the  vehicles  so 
that  it  is  readable  from  outside  the 
driver's  windshield  pillar,  and  a 
reference  and  certification  label  must  be 
affixed  to  the  edge  of  the  driver's  side 
door  or  to  the  latch  post  nearest  the 
driver  to  meet  the  requirements  of  49 
CFR  part  565. 

Lastly,  the  petitioner  states  that  a 
certification  label  will  be  affixed  to  the 
driver's  side  doorjamb  to  meet  the 
requirements  of  the  vehicle  certification 
regulations  in  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401, 
400  Seventh  St.  SW,  Washington.  DC 
20590.  Docket  hours  are  from  9  a.m.  to 
5  p.m.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 

indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  July  14,  2003. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-18606  Filed  7-31-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sut>-No.  638X)] 

CSX  Tranaportatton,  Inc.— 
Abandonmertt  Exemptioiv— in  Knox 
County,  OH 

On  July  14,  2003,  CSX  Transportation, 
Inc.  (CSXT).  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
imder  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  an  approximately  6.37-mile 
line  of  raifroad,  in  CSXT's  Midwest 
Region.  Louisville  Division,  Lake  Erie 
Subdivision,  extending  from  milepost 
BQ-25.90,  at  Mt.  Vernon,  to  milepost 
BQ-32.27,  at  Fredericktown,  in  Knox 
County,  OH.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  43019 
and  43050,  and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
docxunentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  October  31, 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See49CFRl002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  August  21,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  638X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 


0001;  and  (2)  Natalie  S.  Rosenberg. 
Coimsel,  500  Water  Street— J150, 
Jacksonville,  FL  32202.  Replies  to  the 
CSXT  petition  are  due  on  or  before 
August  21,  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  l-800-877-«339.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA,  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
conunented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
conunents  on  the  EA  will  generally  be 
v«thin  30  days  of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  July  24,  2003. 

By  ttie  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 


Secretary. 

(FR  Doc.  03-19334  Filed  7-31-03;  8:45  am) 

BILUNO  CODE  4915-0&-F 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-295  (Sub-No.  5X)] 

The  Indiana  Rail  Road  Company- 
Abandonment  and  Discontinuance  of 
Tracluige  Rights  Exemption — in 
Monroe  County,  IN 

The  Indiana  Rail  Road  Company 
(INRD)  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  0.97-mile  line  of  railroad, 
known  as  the  Bloomington  Southern, 
extending  from  milepost  B  1.71  south  to 
milepost  B  2.68  in  Bloomington,  IN,  and 
to  discontinue  trackage  rights  over 
approximately  2.87  miles  of  a  CSX 
Transportation,  Inc.  (CSXT)  line  in 
Bloomington,  extending  from  CSXT 
milepost  219.0  to  CSXT  milepost 
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221.87,  and  over  approximately  150  feet 
of  CSXT's  tra:k  no.  68  and 
approximate!  >r  285  feet  of  CSXT's  track 
no.  21  in  CSJ^T's  McDoel  Yard  in 
Bloomington,  in  Monroe  County,  IN.^ 
The  line  traverses  U.S.  Postal  Service 
Zip  Codes  47'  103  and  47404  and 
includes  no  sjations. 

The  line  do0s  not  contain  federally 
granted  rightsj-of-way.  Any 
documentatioQ  in  INRD's  possession 
will  be  made  available  promptly  to 
those  requestibg  it. 

The  interest  of  railroad  employees 
will  be  protec  ed  by  Oregon  Short  Line 
R.  Co. — Aban(  ionment — Goshen,  360 
I.C.C.  91  (197<). 

By  issuance  of  this  notice,  the  Board 
is  instituting  a  n  exemption  proceeding 
pursuant  to  4S  U.S.C.  10502Cb).  A  final 
decision  will  lie  issued  by  October  31 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  de  :ision  granting  the 
petition  for  ex(  imption.  Each  OFA  must 
be  accompanie  d  by  the  filing  fee.  which 
ciirrently  is  set  at  $1,100.  See  49  CFR 
1002.2(f)(25). 

All  interest©  i  persons  should  be 
aware  that,  foil  owing  abandonment  of 
rail  service  anc  salvage  of  the  line,  the 
hne  may  be  sui  table  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  pv  ibhc  use  condition  under 
49  CFR  1152.211  or  for  trail  use/rail 
banking  under  t9  CFR  1152.29  will  be 
due  no  later  thiin  August  21,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27).    I 

All  filings  in  Response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-295 
(Sub-No.  5X)  and  must  be  sent  to:  (1) 
Surface  Transpbrtation  Board,  1925  K 
Street.  NW,  Washington,  DC  20423- 
0001;  and  (2)  ]otm  H.  Broadley,  John  H. 
Broadley  &  Associates.  P.C,  1054  31st 
Street,  NW,  Suite  200.  Washington,  DC 
20007.  Replies  jo  the  INRD  petition  are 
due  on  or  befort  August  21,  2003. 

Persons  seekihg  fiuther  information 
concerning  abandonment  and 


discontinuance  procedures  may  contact 
the  Board's  Offi  :e  of  Public  Services  at 
(202)  565-1592  9r  refer  to  the  full 
discontinuance 


abandonment  oi 


fled 


J.SC 


n 


'  In  a  proceeding 
seeks  an  exemption 
provisions  of  49  U 
mile  line  of  railroad 
Great  Lakes  Division 
rights  run.  In  its  peti  ion 
as  extending  from  m 
OOQ-222.50  in  Blooi 
See  CSX  Tmnsporta 
Exemption — in  Mom  le 
AB-55  (Sub-No.  634:  \ 
on  July  21.  2003)  (68 


on  July  1.2003.  CSXT 
inder  49  U.S.C.  10502  from  tlie 
10903  to  abandon  a  2.95- 
CSXT's  Western  Region, 
over  which  INRDs  trackage 
ion.  CSXT  describes  the  line 
lepost  OOQ-219.55  to  mi4epost 
lington.  Monroe  County,  IN. 
'\on.  Inc. — Abandonment 
County.  IN.  STB  Docket  No. 
(STB  served  and  published 
FR  43255). 


regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1539.  (Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FKS)  at  1-800-877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at:  http:// 
www.stb.dot.gov. 


Decided:  July  24,  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Veraon  A.  Williams, 
Secretary. 
[FR  Doc.  03-19495  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  171X)] 

Union  Pacific  Raiiroad  Company- 
Abandonment  Exemption — in 
Washington  County,  IL 


Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F— Exempt 
Abandonments  to  abandon  an  18.10- 
mile  line  of  railroad,  known  as  the 
Sparta  Branch,  extending  from  milepost 
41.1  near  Oakdale  to  the  end  of  the  track 
at  milepost  23.0  near  Hoyleton,  in 
Washington  County,  IL.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  62263,  63368,  and  62803. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line  for  at  least  2  years; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 


1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co.— 
Abandonment-Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  September  2,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c){2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  August  11, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  21. 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Mack  H.  Shumate.  Jr.. 
Senior  General  Attorney.  Union  Pacific 
Railroad  Company,  101  North  Wacker 
Drive,  Room  1920,  Chicago,  IL  60606. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
August  8,  2003.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423-0001)  or 
by  calling  SEA,  at  (202)  565-1539. 
Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  Comments  on 
environmental  and  historic  preservation 


>  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board  s  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemptions  effective  date.  See  Exemption  ofOut- 
ofService  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(0(25). 
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matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  August  1,  2004,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  arid  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  July  24,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-19335  Filed  7-31-03;  8:45  am] 

BILLING  CODE  4915-^)0-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  23,  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0144. 

Form  Number:  IRS  Form  2438. 

Type  of  Review:  Extension. 

Title:  Undistributed  Capital  Gains  Tax 
Return. 

Description:  Form  2438  is  used  by 
regulated  investment  companies  to 
figure  capital  gains  tax  on  undistributed 
capital  gains  designated  under  Internal 
Revenue  Code  (IRC)  section  852(b)3(D). 
IRS  uses  this  information  to  determine 
the  correct  tax. 


Respondents:  Business  of  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 7  hr.,  39  min. 
Learning  about  the  law  or  the  form — 24 

min. 
Preparing  and  sending  the  form  to  the 

IRS— 32  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  859  hoiu-s. 

0^4B  Number:  1545-0940. 

Regulation  Project  Number:  LR-185- 
84  Final. 

Type  of  Review:  Extension. 

Titie:  Election  of  $10  Million 
Limitation  on  Exempt  Small  Issues  of 
industrial  Development  Bonds; 
Supplemental  Capital  Expenditure 
Statements. 

Description:  The  regulation  liberalizes 
the  procedure  by  which  the  state  or 
local  government  issuer  of  an  exempt 
small  issue  to  tax-exempt  bonds  elects 
the  $10  million  limitation  upon  the  size 
of  such  issue  and  deletes  the 
requirement  to  file  certain  supplemental 
capital  expenditure  statements. 

Respondents:  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
10.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  6  minutes. 

Estimated  Total  Recordkeeping 
Burden;  1,000  hours. 

OMB  Number:  1545-1069. 

Regulation  Project  Number:  EE-175- 
86  Final  and  REG-108639-99  NPRM. 

Type  of  Review:  Extension. 

Title:  EE-1 75-86  Final:  Certain  Cash 
or  Deferred  Arrangements  and 
Employee  and  Matching  Contributions 
Under  Employee  Plans;  REG-108639-99 
NPRM:  Retirement  Plans;  Cash  or 
Deferred  Arrangements  Under  section 
401  (k)  and  Matching  Contributions  or 
Employee  Contributions  or  Employee 
Contributions  Under  section  401  (m). 

Description:  The  IRS  needs  this 
information  to  insure  compliance 
sections  401(k),  401(m),  and  4979  of  the 
Internal  Revenue  Code.  Certain 
additional  taxes  may  be  imposed  if 
sections  401  (k)  and  401  (m)  are  not 
complied  with. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  Farms, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  355.500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,060,000  hours. 


Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-19604  Filed  7-31-03;  8:45  am] 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  03-13] 

Strategic  Plan 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  and  request  for  comment. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  hereby  gives 
notice  that  a  draft  of  its  Fiscal  Year 
2003-2008  Strategic  Plan  is  available  at 
http://www.occ.treas.gov/spln2003.pdf 
Certain  high  level  aspects  of  this 
strategic  plan  have  been  summarized  in 
the  draft  strategic  plan  of  the 
Department  of  Treasury,  in  compliance 
with  the  Government  Performance  and 
Results  Act.  Copies  of  the  OCC  draft 
strategic  plan  have  also  been  submitted 
to  committees  of  Congress  for 
consultation  purposes.  This  OCC  draft 
strategic  plan  will  help  guide  the 
operations  of  OCC,  and  may  be  revised 
through  the  annual  performance  plans 
sent  to  Congress. 

DATES:  Comments  must  be  received  on 
or  before  August  15,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Office  of  the  Comptroller 
of  the  Currency,  Public  Information 
Room,  Mailstop  1-5,  250  E  Street.  SW.. 
Attention:  Docket  03-13.  Washington. 
DC  20219.  Due  to  delays  in  paper  mail 
delivery  in  the  Washington  area, 
commenters  are  encouraged  to  submit 
comments  by  fax  or  e-mail  when 
possible.  Comments  may  be  sent  by  fax 
to  (202)  874-4448.  or  by  e-mail  to 
regs.comments@occ.treas.gov. 
Comments  may  be  inspected  and 
photocopied  at  the  OCC's  Public 
Information  Room.  You  may  make  an 
appointment  to  inspect  comments  by 
calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Chew,  Financial  Management 


45314 


Division,  Off 
the  Currency 

Dated:  July  1 1,  2003 
Paul  R.  Gentil  e 

Deputy  Chief  Financial 
Comptroller  Oj 
[FR  Doc.  03-1 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Oiscontinuanice  of  Magnetic  Tape 
Processing  for  Form  940,  Employer's 
Annual  Federal  Unemployment  (FUTA) 
Tax  Return  ai^d  Form  941,  Employer's 
Quarterly  Federal  Tax  Return  (FICA)  for 
All  Users 

AGENCY:  Inten  lal  Revenue  Service  (IRS), 
Treasiary. 


ACTION:  Notice. 


SUMMARY:  This  announcement  serves  as 
notice  that  the  Internal  Revenue  Service 
plans  to  discontinue  processing  of 
Magnetic  Tape  for  Form  940/941  at  all 
sites  for  the  2004  filing  season,  with  a 
final  date  of  February  2004.  This 
announcement  is  in  line  with  our 
agreement  to  keep  businesses  informed 
as  we  continue  to  move  toward 
modernized  technology. 

ADDRESSES:  Questions  or  concerns 
should  be  directed  to  Lillie  H.  Price, 
Senior  Program  Analyst,  IRS,  Small 
Business/Self-Employed  Division 
SE:CAS:S:SP:PBR,  5000  Ellin  Road, 
Room  C-4  258,  Lanham,  MD  20706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  concerns  will  also  be  taken 
over  the  telephone.  Call  Lillie  Price- 
202-283-0563  (not  3  toU-ft-ee  number). 


You  may  e-mail  r^biweaenfifled  840/  ^ 
941  Discontinuance  Of  Magnetic  Tape 
Processing  to  Ullie.H.Price@irs.gov. 

SUPPLEMENTARY  INFORMATION:  This 
information  pertains  to  current  magnetic 
tape  filers,  who  are  transmitting 
business  returns  to  the  Andover  and 
Fresno  Submission  Processing  Centers. 

Dated:  July  23,  2003. 
Peter  J.  Stipek, 

Deputy  Director  Submission  Processing, 
Customer  Account  Services,  Small  Business/ 
Self -Employed. 

(FR  Doc.  03-19643  Filed  7-31-03;  8:45  am] 

BILLING  CODE  483CM)1-P 


45315 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  ttie  issue. 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  218  and  225 
RIN  3220-AB54 

Retirement  Age 

Correcfioji 

In  rule  document  03-16532  beginning 
on  page  39009  in  the  issue  of  Tuesday, 


July  1,  2003  make  the  following 
corrections: 

1.  Chi  page  39010,  in  the  first  column, 
in  the  second  paragraph,  in  the  last  line, 
""retirement  age"|  should  read, 
""retirement  age"". 

§§218.9,  218.12,  218.13,  218.16,  218.17, 
21 8.36,  21 8.40, 21 8.43,  and  21 8.44 
[Corrected] 

2.  On  the  same  page,  in  the  second 
column,  in  §§218.9,  218.12,  218.13, 
218.16,  218.17,  218.36,  218.40,  218.43, 
and  218.44,  in  amendatory  instruction 
2,  in  the  last  two  lines,  ""full  retirement 
age'"  should  read,  "full  retirement 
age".". 

§225.34    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  §  225.34,  in  amendatory 
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instruction  a.,  in  the  third  line,  ""full 
retirement  age'"  should  read,  ""full 
retirement  age"". 

§225.34    [Con«cted] 

4.  On  the  same  page,  in  the  same 
column,  in  §  225.34,  in  the  table,  in  the 
second  column,  the  column  heading 
"Delayed  retirement  (%)  credit"  should 
read,  "Delayed  retirement  credit 
percent". 

5.  On  page  39011,  in  the  first  column, 
in  the  same  section,  in  the  table,  in  the 
second  column,  the  column  heading 
"Delayed  retirement  credit  (%)"  should 
read,  "Delayed  retirement  credit 
percent". 

[FR  Doc.  C3-16532  Filed  7-31-03;  8:45  am] 
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Federal  Property  Suitable  as  Facilities  To 
Assist  the  Homeless;  Notice 
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OEPARTMENt  OF  HOUSING  AND 
URBAN  OEVBLOPMENT 

[Docket  No.  FR-4809-N-31] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 


AGENCY:  Offic(  I 
Secretary  for 
Development 
ACTION:  Notice , 


of  the  Assistant 
dommunitv  Planning  and 
HUD. 


SUMMARY:  This 
unutilized,  un 
surplus  Feder^ 
HUD  for  suital:  ility 
assist  the  horn 


Notice  identifies 
lerutilized,  excess,  and 
property  reviewed  by 
for  possible  use  to 

less. 


FOR  FURTHER 
Mark  Johnston 
of  Housing  anc 
451  Seventh 
20410;  teleph 
number  for  the 
impaired  (202) 
telephone 
call  the  toll-fre< 
at  1-800-927- 


irif  ORMATION  CONTACT: 
room  7266,  Department 
Urban  Development, 
SW,  Washington,  DC 
(202)  708-1234;  TTY 
hearing-  and  speech- 
708-2565  (these 
numbers  are  not  toll-free),  or 
Title  V  information  line 
588. 


St  reet , 


o  le  I 


wit  1 


tie  , 
Assistance 
amei  ided 


n  al 


ore  er 


'  Coaliti  on 


SUPPLEMENTAR> 

accordance 
section  501  of 
Homeless 
11411).  as 
this  Notice  to 
and  other  real 
reviewed  for  s 
the  homeless 
reviewed  using 
HUD  by  Federa 
regarding  unuti 
buildings  and 
by  such  agencie^ 
its  inventory  of 
Federal  propert' ' 
published  in 
December  12,  1 
National 
Veterans  Adm 
OG  (D.D.C.). 
Properties 
Notice  accord  in 
categories: 
unavailable,  sui 
unsuitable.  The 
three  suitable  c 
reviewed  by  the 
and  each  agency 
HUD:  (1)  Its 
property  availab 
homeless,  (2)  its 
property  excess 
(3)  a  statement  c 
property  cannot 
made  available 
assist  the 

Properties  lis 
will  be  available 
homeless  use  for 
from  the  date  of 


for  1 
homeU  ss 
ted 


INFORMATION:  In 
24  CFR  part  581  and 
Stewart  B.  McKinnev 
Act  (42  U.S.C. 
HUD  is  publishing 
ic  entify  Federal  buildings 
F  roperty  that  HUD  has 
u  tability  for  use  to  assist 
properties  were ' 
information  provided  to 
landholding  agencies 
ized  and  underutilized 
property  controlled 
or  by  GSA  regarding 
;xcess  or  surplus 
This  Notice  is  also 
to  comply  with  the 
^88  Court  Order  in 

for  the  Homeless  v. 
iihstration.  No.  88-2503- 


reviewed  are  listed  in  this 
to  the  following 
SuitcAle/available,  suitable/ 
I  able/to  be  excess,  and 
jroperties  listed  in  the 
egories  have  been 
andholding  agencies, 
has  transmitted  to 
intehtion  to  make  the 
e  for  use  to  assist  the 
intention  to  declare  the 
)  the  agency's  needs,  or 
the  reasons  that  the 
)e  declared  excess  or 
use  as  facilities  to 


as  suitable/available 
exclusively  for 
a  period  of  60  days 

is  Notice.  Where 


th 


property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
-    MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabiUty  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Ms.  Julie 
Jones-Conte,  Department  of  the  Army, 
Office  of  the  Assistant  Chief  of  Staff  for 
Installation  Management,  Attn:  DAIM- 
MD.  Room  1E677,  600  Army  Pentagon. 


Washington,  DC  20310-600;  (703)  692- 
9223;  (These  are  not  toll-free  numbers). 

Dated:  July  24,  2003. 
John  D.  Garrity. 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  8/ 
1/03 

Suitable/Available  Properties 


Buildings  (by  State) 
Alabama 

Bldg.  02915 
Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number:  21200310050 
Status:  Excess 

Comment:  1224  sq.  ft.,  most  recent  use— bath 
house,  off-site  use  only 

Alaska 

Bldgs.  09100,  09104-09106 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200020158 

Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 

recent  use— hazard  bldg.,  off-site  use  only 
5  Bldgs. 

Fort  Richardson  09108.  09110-09112,  09114 
Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020159 
Status:  Unutilized 
Comment:  various  sq.  ft.,  concrete,  most 

recent  use— hazard  bldg..  off-site  use  only 
Bldgs.  09128.  09129 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020160 
Status:  Unutilized 
Comment:  various  sq.  ft.,  concrete,  most 

recent  use — hazard  bldg.,  off-site  use  only 
Bldgs.  09151,  09155,  09156 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020161 
Status:  Unutilized 
Comment:  various  sq.  ft.,  concrete,  most 

recent  use— hazard  bldg..  off-site  use  only 
Bldg.-09158 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020162 
Status:  Unutilized 
Comment:  672  sq.  ft.,  most  recent  use — 

storage  shed,  off-site  use  only 
Bldgs.  09160-09162 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020163 
Status:  Unutilized 
Comment:  11520  sq.  ft.,  concrete,  most  recent 

use— NCO-ENL  FH,  off-site  use  only 
Bldgs.  09164,  09165 
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Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020164 
Status:  Unutilized 

Comment:  2304  &  2880  sq.  ft.,  most  recent 
use — storage,  off-site  use  only 

Bldg.  10100 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020165 
Status:  Unutilized 

Comment:  4688  sq.  ft.,  concrete,  most  recent 
use — hazard  bldg.,  off-site  use  only 

Bldg.  00390 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 

Property  Number:  21200030067 

Status:  Excess 

Comment:  13,632  sq.  ft.,  off-site  use  only 

Bldgs.  01200,  01202 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030068 
Status:  Excess 

Comment:  4508  &  6366  sq.  ft.,  most  recent 
use — hazard  bldg.,  off-site  use  only 

Bldg.  01204 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landljolding  Agency:  Army 

Property  Number:  21200030069 

Status:  Excess 

Comment:  5578  sq.  ft.,  most  recent  use — VOQ 

transient,  off-site  use  only 
Bldgs.  01205-01207 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030070 
Status:  Excess 
Comment:  various  sq.  ft.,  most  recent  use — 

hazard  bldg.,  off-site  use  only 
Bldgs.  01208,  01210,  01212 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030071 
Status:  Excess 
Comment:  various  sq  ft.,  most  recent  use — 

hazard  bldg.,  off-site  use  only 
Bldgs.  01213,01214 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030072 
Status:  Excess 
Comment:  11964  &  13740  sq.  ft.,  most  recent 

use — transient  UPH,  off-site  use  only 

Bldgs.  01218,  01230 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030073 
Status:  Excess  - 

Comment:  480  &  188  sq.  ft.,  most  recent 
use — hazard  bldgs.,  off-site  use  only 

Bldgs.  01231,  01232 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 


Property  Number:  21200030074 
Status:  Excess 

Comment:  458  &  4260  sq.  ft.,  most  recent 
use — hazard  bldgs.,  off-site  use  only 

Bldg.  01234 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Landholding  Agency:  Army 

Property  Number:  21200030075 

Status:  Excess 

Comment:  615  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  01237 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200G30076 
Status:  Excess 
Comment:  408  sq.  ft.,  most  recent  use — fuel/ 

pol  bldg.,  off-site  use  only 

Bldg.  01272 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030077 
Status:  Excess 

Comment:  308  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  08109 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
L.andholding  Agency:  Army 
Property  Number:  21200030080 
Status:  Excess 

Comment:  1920  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  21001 

Fort  Richardson  • 

Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030081 
Status:  Excess 

Comment:  3200  sq.  ft.,  most  recent  use — 
family  housing,  off-site  use  only 

Bldg.  22001 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030082 
Status:  Excess 

Comment:  1448  sq.  fL,  most  recent  use — 
family  housing,  off-site  use  only 

Bldg.  22002 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030083  ' 

Status:  Excess 

Comment:  1508  sq.  ft.,  most  recent  use — 
family  housing,  off-site  use  only 

Armory 
NG  Noorvik 

Noorvik  Co:  AK  99763-  ' 

Landholding  Agency:  Army 
Property  Number:  21200110075 
Status:  Unutilized 

Comment:  1200  sq.  ft.,  most  recent  use- 
armory,  off-site  use  only 

Bldg.  00229 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200120085 

Status:  Excess 


Comment:  13.056  sq.  ft.,  off-site  use  only 
Arizona 


Bldg.  30012,  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  21199310298 
Status:  Excess 

Comment:  237  sq.  ft..  1-story  block,  most 
recent  use — storage 

Bldg.  S-306 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number:  21199420346 

Status:  Unutilized 

Comment:  4103  sq.  ft.,  2-story,  needs  major 

rehab,  off-site  use  only 
Bldg.  503,  Yuma  Proving  Ground 
Yuma  Co:  Yuma  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number:  21199520073 
Status:  Underutilized 
Comment:  3789  sq.  ft.,  2-story,  major 

structural  changes  required  to  meet  floor 

loading  &  fire  code  requirements,  presence 

of  astiestos.  off-site  use  only 

2  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  15542,  15546 

Landholding  Agency:  Army 

Property  Number:  21200010082 

Status:  Unutilized 

Comment:  552  &  400  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

restrooms,  off-site  use  only 

2  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  15,544,  15552 

Landholding  Agency:  Army 

Property  Number:  21200010083 

Status:  Unutilized 

Comment:  9713  &  2895  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classrooms,  off-site  use  only 

Bldg.  15543 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  21200010084 

Status:  Unutilized 

Comment:  416  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — rec.  shelter. 

off-site  use  only 

California 

Bldgs.  204-207,  517 

Presidio  of  Monterey 

Monterey  Co:  CA  93944-5006 

Landholding  Agency:  Army 

Property  Number:  21200020167 

Status:  Unutilized 

Comment:  4780  &  10950  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
classroom/admin/storage,  off-site  use  only 

Bldgs.  18026,  18028 
Camp  Roberts 

Monterey  Co:  CA  93451-5000 
Landholding  Agency:  Army 
Property  Number:  21200130081 
Status:  Excess 

Comment:  2024  sq.  ft.  &  487  sq.  ft.,  concrete, 
poor  condition,  off-site  use  only 


43320 


Paso  CO  809 13- 

Army 
21200130085 


isq 


Colorado 

Bldg.  F-107 
Fort  Carson 
Ft.  Carson  Co:  E  I 
Landholding  Aj 
Property  Numb  r 
Status:  Unutilized 
Comment:  10,1 
possible  asbes  t 
use — storage, 
Bldg.  T-108 
Fort  Carson 
Ft.  Carson  Co:  E 
Landholding  Agfe: 
Property  Numbe  r 
Status:  Unutilizc  d 
Comment:  9000  iq.  ft 
possible  asbes  os/lead 
use — storage,  (|ff- 
Bldg.  T-209 
Fort  Carson 
Ft.  Carson  Co:  EflPaso 
Landholding  Ag 
Property  Numbe 
Status:  Unutilizei 
Comment:  400  s< .  ft. 
possible  asbesi  os/lead 
use — maint.  sh  jp. 
Bldg.  T-217 
Fort  Carson 
Ft.  Carson  Co:  El 
Landholding  Agekicy 
Property  Numbei 
Status:  Unutilizei 
Comment:  9000 
possible  asbesti)s/lead 
use — maint.,  o 
Bldg.  T-218 
Fort  Carson 
Ft.  Carson  Co:  El 
Landholding  Agehcy 
Property  Number 
Status;  Unutilizec 
Comment:  9000  si 
possible  asbestds/lead 
use — maint.,  off-site 
Bldg.  T-220 
Fort  Carson 
Ft.  Carson  Co:  El  | 
Landholding  Agei  cy 
Property  Number: 
Status:  Unutilized 
Comment:  690  sq 
possible  asbesto^/l 
use — heat  plant 
Bldg.  T-6001 
Fort  Carson 
Ft.  Carson  Co:  El 
Landholding  Ageity 
Property  Number: 
Status:  Unutilized 
Comment:  4372  sq 
possible  asbesto$, 
use — vet  clinic. 
Bldg.  S6263 
Fort  Carson 
Ft.  Carson  Co:  El  Pfcso 
Landholding  Agen  ;y 
Property  Number: 
Status:  Unutilized 
Comment:  24,902 
presence  of  asbeltos/lead 
recent  use — offices 
Bldg.  S6265 


Paso  CO  80913- 
ency:  Army 
21200130082 

^6  sq.  ft.,  poor  condition, 
os/lead  paint,  most  recent 
)ff-site  use  only 


Paso  CO  80913- 
ncy:  Army 
21200130083 

poor  condition, 
paint,  most  recent 
site  use  only 


CO  80913- 
incy:  Army 
21200130084 

poor  condition, 

paint,  most  recent 
off-site  use  only 
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ft.,  poor  condition, 

paint,  most  recent 
-site  use  only 


aso  CO  80913- 

:  Army 
21200130086 

.  ft.,  poor  condition, 

paint,  most  recent 
use  only 


aso  CO  8091 3- 

:  Army 
21200130087 

ft.,  poor  condition, 

"ead  paint,  most  recent 
off-site  use  only 


Ilaso  CO  80913- 

Army 

21200130088 

ft.,  poor  condition, 
i/lead  paint,  most  recent 
•ff-site  use  only 


CO  80913- 
:  Army 
1200310051 

ft.,  needs  repair, 

paint,  most 
off-site  use  only 


Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  21200310052 

Status:  Unutilized 

Comment:  19,499  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — child  development  center,  off- 
site  use  only 

Bldg.  S6266 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  21200310053 

Status:  Unutilized 

Comment:  27,286  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — office,  off-site  use  only 

Bldg.  S6267 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  21200310054 

Status:  Unutilized 

Comment:  20,075  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — child  development  center,  off- 
site  use  only 

Bldg.  S6286 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agericy:  Army 

Property  Number:  21200310055 

Status:  Unutilized 

Comment:  13,128  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — armory,  off-site  use  only 

Georgia 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199011704 

Status:  Unutilized 

Comment:  4574  sq.  ft.;  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  1252,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220694 

Status:  Unutilized 

Comment:  583  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4881,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220707 

Status:  Unutilized 

Comment:  2449  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only 

Bldg.  4963,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220710 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only 

Bldg.  2396,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 


Property  Number:  21199220712 

Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site  removal  only 
Bldg.  4882,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199220727 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use— storage,  need  repairs,  off-site  removal 

only 

Bldg.  4967,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220728 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 

Bldg.  4977,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220736 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only 

Bldg.  4944,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220747 

Status:  Unutilized 

Comment:  6400  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only 
Bldg.  4960,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 

Property  Number:  21199220752 

Status:  Unutilized 

Comment:  3335  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only 

Bldg.  4969,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220753 

Status:  Unutilized 

Comment:  8416  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only 

Bldg.  4884,  Fort  Benning  * 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220762 

Status:  Unutilized 

Comment:  2000  sq.  ft,,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4964,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220763 

Status:  Unutilized 

Comment:  2000  sq.  ft..  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4966.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220764 

Status:  Unutilized 
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Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquaiters  bldg.,  need  repairs,  off- 
site  removal  only 
Bldg.  4965,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220769 

Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 
use — supply  bldg..  need  repairs,  off-site 
removal  only 

Bldg.  4945,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220779 

Status:  Unutilized 

Comment:  220  sq,  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4979,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army         ^ 

Property  Number:  21199220780 

Status:  Unutilized 

Comment:  400  sq.  ft.,  1  story,  most  recent 
use — oil  house,  need  repairs,  off-site 
removal  only' 

Bldg.  4023,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199310461 

Status:  Unutilized 

Comment:  2269  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4024,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199310462 

Status:  Unutilized 

Comment:  3281  sq.  ft..  1-story,  needs  rehab,  _ 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  11813 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  21199410269 

Status:  Unutilized 

Comment:  70  sq.  ft.;  1  story;  mejtal;  needs 

rehab.;  most  recent  use — storage;  off-site 

use  only 
Bldg.  21314 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21199410270 
Status:  Unutilized 
Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
Bldg.  12809 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21199410272 
Status:  Unutilized 
Comment:  2788  sq.  ft.;  1  .story;  wood;  needs 

rehab.;  most  recent  xist. — maintenance 

shop;  off-site  use  only 
Bldg.  10306 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21199410273 


Status:  Unutilized 

Comment:  195  sq.  ft.;  1  story;  wood;  most 

recent  use — oil  storage  shed;  off-site  use 

only 
Bldg  4051 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199520175 
Status:  Unutilized 
Comment:  967  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 

Bldg.  322 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  2 1 1 997201 56      .. 
Status:  Unutilized 

Comment:  9600  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  1737 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199720161 
Status:  Unutilized 

Comment:  1500  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  2593 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720167 

Status:  Unutilized 

Comment:  13644  sq.  ft.,  needs  rehab,  most 

recent  use — parachute  shop,  off-site  use 

only 
Bldg.  2595 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199720168 
Status:  Unutilized 
Comment:  3356  sq.  ft.,  needs  rehab,  most 

recent  use— chapel,  off-site  use  only 

Bldg.  4476 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720184 

Status:  Unutilized 

Comment:  3148  sq.  ft.,  needs  rehab,  most 

recent  lise — vehicle  maint.  shop,  off-site 

use  only 

8  Bldgs. 

Fort  Benning 

4700-4701,  4704-4707,  4710-4711 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720189 

Status:  Unutilized 

Comment:  6433  sq.  ft.  each,  needs  rehab. 

most  recent  use — unaccompanied 

personnel  housing,  off-site  use  only 
Bldg.  4714 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199720191 
Status:  Unutilized 
Comment:  1983  sq.  ft.,  needs  rehab,  most 

recent  use — battalion  headquarters  bldg., 

off-site  use  only 
Bldg.  4702 


Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landbolding  Agency:  Army 
Property  Number:  21199720192 
Status:  Unutilized  ^ 

Comment:  3690  sq.  ft.,  needs  rehab,  most 
recent  use — dining  facility  off^site  use  only 

Bldgs.  4712-4713 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720193 

Status:  Unutilized 

Comment:  1983  sq.  ft.  and  10270  sq.  ft., 
needs  rehab,  most  recent  use — company 
headquarters  bldg.,  off-site  use  only 

Bldg.  305 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810268 
Status:  Unutilized 

Comment:  4083  sq.  ft.,  most  recent  use — 
recreation  center,  off-site  use  only 

Bldg.  318 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810269 
Status:  Unutilized 

Comment:  374  sq.  ft.,  poor  condition,  most 
recent  use — maint.  shop,  off-site  use  only 

Bldg.  1792 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810274 
Status:  Unutilized 

Comment:  10,200  sq.  ft.,  most  recent  use-^ 
storage,  off-site  use  only 

Bldg.  1836 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810276 
Status:  Unutilized 

Comment:  2998  sq.  ft.,  most  recent  use- 
admin.,  off-site  use  only 

Bldg.  4373 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army  .     - 

Property  Number:  21199810286 
Status;  Unutilized 

Comment:  409  sq.  ft.,  poor  condition,  most 
recent  use — station  bldg.  off-site  use  only 

Bldg.  4628 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agencv:  Army 
Property  Number:  21199810287 
Status:  Unutilized 

Comment:  5483  sq.  ft.,  most  recent  use- 
admin.,  off-site  use  only 

Bldg.  92 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199830278 
Status:  Unutilized 

Comment:  637  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2445 
Fort  Benning 
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2Bd 


use — fi  re 


;  AjBi 


Ag;n 


z«d 


asbes  os/Iead 
f- 


Ff.  Banning  Co 
Landholding  A 
Property  Numb ; 
Status:  Unutil 
Comment:  238S 
recent 

Bldg.  4232 
Fort  Benning 
Ft.  Benning  Co: 
Landholding 
Property  Nu 
Status:  Unuti 
Comment:  3720 

recent 
Bldg.  39720 
Fort  Gordon 
Ft.  Gordon  Co: 
Landholding 
Property  Numb*  r 
Status:  Unutili 
Comment:  1520 
possible 
use — office,  o 
Bldg.  492 
Fort  Benning 
Ft.  Benning  Co 
.Landholding  Agi 
Property  Numbe 
Status:  Unutilize  i 
Comment:  728  sc 
admin. /maint 
Bldg.  880 
Fort  Benning 
Ft.  Benning  Co: 
Landholding 
Property  Numbei 
Status:  Unutilize  1 
Comment:  57,11 
instruction,  off 
Bldg.  1370 
Fort  Benning 
Ft.  Benning  Co 
Landholding 
Property  Number 
Status:  Unutilize( 
Comment:  5204 
hdqts.  bldg.,  o 
Bldg.  2288 
Fort  Benning 
Ft.  Benning  Co 
Landholding  Ag 
Property  Number 
Status:  Unutilizec 
Comment:  2481  s( 
admin.,  off-site 
Bldg.  2290 
Fort  Benning 
Ft.  Benning  Co: 
Landholding  Age 
Property  Number 
Status:  Unutilized 
Comment:  455  sq 
storage,  off-site 
Bldg.  2293 
Fort  Benning 
Ft.  Benning  Co: 
Landholding  Agi 
Property  Number 
Status:  Unutilized 
Comment:  2600  sq 
-     hdqts.  bldg.,  off- 
Bldg.  2297 
Fort  Benning 
Ft.  Benning  Co:  M 


Muscogee  GA  31905- 
ncy:  Army 
21199830291 


jmb(  r 
iliz  fd 

sq.  ft.,  needs  rehab,  most 
use — niaint.  bay,  off-site  use  onlv 


I^ichmond  GA  30905- 
cv:  Army 
: 21199930119 


>q.  ft.,  concrete  block, 

paint,  most  recent 
-site  use  only 


duscogee  GA  31905- 
ncy:  Army 
21199930120 


.  ft.,  most  recent  use — 
off-site  use  only 


P  luscogee  GA  31905- 
Ag€  ncy:  Army 

21199930121 


Ml: 
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Muscogee  GA  31905- 
ency:  Army 
r:  21199830279 


sq.  ft.,  needs  rehab,  most 
station,  off-site  use  only 


sq.  ft.,  most  recent  use — 
site  use  only 


^  luscogee  GA  31905- 
Age  icy:  Army 

21199930122 


|.  ft.,  most  recent  use — 
site  use  only 


h  uscogee  GA  31905- 
ef cy:  Army 
211999.30123 


ft.,  most  recent  use — 
ise  only 


scogeeGA  31905- 

Armv 
21199930124 


ft.,  most  recent  use — 
ise  only 


M|iscogee  GA  31905- 
:  Army 
21199930125 


;en  cy 


ft.,  most  recent  use — 
ite  use  only 


iscogee  GA  31905- 


Landholding  Agency:  Army 
Property  Number:  21199930126 
Status:  Unutilized 

Comment:  5156  sq.  ft.,  most  recent  use — 
admin. 

Bldg.  2505 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199930127 

Status:  Unutilized 

Comn^ent:  10,257  sq.  ft.,  most  recent  use — 

repair  shop,  off-site  use  only 
Bldg.  2508 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930128 
Status:  Unutilized 
Comment:  2434  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  2815 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930129 
Status:  Unutilized 
Comment:  2578  sq.  ft.,  most  recent  use — 

hdqts.  bldg.,  off-site  use  only 
Bldg.  3815 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930130 
Status:  Unutilized 
Comment:  7575  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  3816 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930131 
Status:  Unutilized 
Comment:  7514  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5886 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930134 
Status:  Unutilized 
Comment:  67  sq.  ft.,  most  recent  use — maint/ 

storage,  off-site  use  only 
Bldgs.  5974-5978 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930135 
Status:  Unutilized 
Comment:  400  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5993 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Armv 
Property  Number:  21199930136 
Status:  Unutilized 

Comment:  960  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only 
Bldg.  5994 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930137 


Status:  Unutilized 

Comment:  2016  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only 
Bldg.  T-1003 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030085 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  T-1005,  T-1006,  T-1007 
.    Fort  Stewart 
Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030086 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1015,  T-1016,  T-1017 
Fort  Stewart  ; 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030087 
Status:  Excess 
Comment:  7496  sq  ft.,  poor  condition,  most 

receht  use— storage,  off-site  use  only 
Bldgs.  T-1018,  T-1019 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030088 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use— storage,  off-site  use  only 
Bldgs.  T-1020,  T-1021 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030089 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-1022 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030090 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — supply  center,  off-site  use  only 
Bldg.  T-1027 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030091 
Status:  Excess 
Comment:  9024  sq  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-1028 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030092 
Status:  Excess 

Comment:  7496  sq.  ft.,  poor  condition,  most 
recent  use— storage,  off-site  use  only 

Bldgs.  T-1035,  T-1036,  T-1037 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency;  Army 
Property  Number:  21200030093 
Status:  Excess 

Comment:  1626  sq  ft.,  poor  condition,  most 
recent  use— storage,  off-site  use  only 
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Bldgs.  T-1038,  T-1039 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Landholding  Agency:  Army 

Property  Number:  21200030094 

Status:  Excess 

Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1040,  T-1042 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030095 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1086.  T-1087.  T-1088 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030096 
Status:  Excess 
Comment:  7680  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 

Bldg.  223 
Fort  Beiming 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency;  Army 
Property  Number:  21200040044 
Status:  Unutilized 

Comment:  21,556  sq.  ft.,  most  recent  use- 
gen,  purpose 

Bldg.  228 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040045 
Status:  Unutilized 

Comment:  20,220  sq.  ft.,  jnost  recent  use — 
gen.  purpose 

Bldg.  2051 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number;  21200040046 
Status;  Unutilized 

Comment:  6077  sq.  ft.,  most  recent  use — 
storage 

Bldg.  2053 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency;  Army 
Property  Number:  21200040047 
Status:  Unutilized 

Comment:  14,520  sq.  ft.,  most  recent  use- 
storage 

Bldg.  2677 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21200040048 

Status;  Unutilized 

Comment;  19,326  sq.  ft.,  most  recent  use — 

maint.  shop 
Bldg.  02301 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number;  21200140075 
Status;  Unutilized 
Comment;  8484  sq.  ft.,  needs  major  rehab, 

potential  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only 
Bldg.  T0130 


Fort  Stewart 

Hinesville  Co;  Liberty  GA  31314-5136 

Landholding  Agency;  Army 

Property  Number:  21200230041 

Status:  Excess 

Comment:  10,813  sq.  ft.,  off-site  use  only 

Bldg.  T0157 

Fort  Stewart 

Hinesville  Co:  Uberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number;  21200230042 

Status:  Excess 

Comment:  1440  sq.  ft.,  off-site  use  only 

Bldg.  T0251 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230043 

Status:  Excess 

Comment;  27,254  sq.  ft.,  off-site  use  only 

Bldgs.  T291,T292 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number;  21200230044 

Status:  Excess  f 

Comment;  5220  sq.  ft.  each,  off-site  liSe  only 

Bldg.  T0295 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230045 

Status:  Excess 

Comment:  5220  sq.  ft.,  off-site  use  only 

Bldg.  T0470 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230046 

Status;  Excess 

Comment;  27,254  sq.  ft.,  off-site  use  only 

Bldg.  T1191 

Fort  Stewart 

Hinesville  Co:  Uberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230047 

Status:  Excess 

Comment;  9386  sq.  ft.,  off-site  use  only 

Bldg.  T1192 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230048 

Status;  Excess 

Comment;  3992  sq.  ft.,  off-site  use  only 

Hawaii 

P-88 

Aliamanu  Military  Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Location;  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive. 

Landholding  Agency:  Army 

Property  Number:  21199030324 

Status;  Unutilized 

Comment;  45,216  sq.  ft.  underground  tunnel 
complex,  pres.  of  asbestos  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations 

Bldg.  T-337 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number;  21199640203 


Status:  Unutilized 

Comment;  132  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  06508 

Schofield  Barracks 

Wahiawa  Co:  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  21200220106 

Status:  Unutilized 

Comment:  1140  sq.  ft.,  most  recent  use- 
office,  off-site  use  only 

Illinois 

Bldg.  54 

Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island  IL  61299- 
Landholding  Agency:  Army 
Property  Number:  21199620666 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use — oil 
storage,  needs  repair,  off-site  use  only 

Bldg.  AR112 

Sheridan  Reserve 

Arlington  Heights  Co:  IL  60052-2475 

Landholding  Agency:  Army 

Property  Number:  21200110081 

Status:  Unutilized 

Comment;  1000  sq.  ft.,  off-site  use  only 

Kansas 

Bldg.  00498 

Fort  Leavenworth 

Ft.  Leavenworth  Co:  KS  66027- 

Landholding  Agency;  Army 

Property  Number;  21200230050 

Status;  Unutilized 

Comment;  208  sq.  ft.,  most  recent  use — shed, 

off-site  use  only 
Louisiana 

Blclg.  8423,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640528 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Maryland 

Bldg.  2837 

Fort  George  G.  Meade 

Ft.  Meade  Co;  Anne  Arundel  MD  20755-5115 

Landholding  Agency;  Army 

Property  Number;  21200120101 

Status;  Unutilized 

Comment:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  00313 

Aberdeen  Proving  Ground 

Aberdeen  Co;  Harford  MD  22005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120104 

Status:  Unutilized 

Comment:  983  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only 

Bldg.  00340 

Bldg.  00340 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number;  21200120105 

Status:  Unutilized 

Comment:  384  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  0459B 

Aberdeen  Proving  Ground 
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;  A;! 


Aberdeen  Co 

Landholding 

Property  Numhfer: 

Status:  Unutilised 
Comment:  225 
recent 
only 
Bldg.  00785 
Aberdeen 
Aberdeen  Co: 
Landholding  Aj 
Property  Numbi  r 
Status:  Unutili 
Comment:  160 
recent  use — s 


ffarford  MD  21005-5001 
ency:  Anny 
21200120106 


iq.  ft.,  poor  condition,  most 
ipment  bldg.,  off-site  use 


;  use — e  qu 


Provi  ig  Ground 

h  arford  MD  21005-5001 
ency:  Army 
: 21200120107 
z^d 


Bldg.  E3728 
Aberdeen  Provi 
Aberdeen  Co:  Hirford 
Landholding  Ag  jncy 
Property  Numbe  r 
Status:  Unutilized 
Comment:  2596 
lead  paint.  mt*t 
facility,  off-sit ! 

Bldg.  05213 
Aberdeen  Provir  g 
Aberdeen  Co:  He  rford 
Landholding  Agdncy: 
Property  Numbe 
Status:  Unutilized 
Comment:  200  s< 
recent 


ft.,  poor  condition,  most 
lelter,  off-site  use  only 


I  ig  Ground 

MD  21005-5001 
:  Army 
21200120109 

>q.  ft.,  presence  of  asbestos/ 
recent  use — testing 
use  only 

Ground 

MD  21005-5001 
Army 
: 21200120112 


;e  icy 


:  use — st(^ragi 
Bldg.  E5239 
Aberdeen  Provin ; 
Aberdeen  Co:  Ha  -ford 
Landholding  Age  ncy 
Property  Numbei : 
Status:  Unutilize  i 
Comment:  230  sq 
storage,  off-site 
Bldg.  E5317 
Aberdeen  Provin 
Aberdeen  Co:  Harford 
Landholding  Ag( 
Property  Number 
Status:  Unutilizec 
Comment:  3158 
lead  paint,  mos 
use  only 
Bldg.  E5637 
Aberdeen  Proving 
-Aberdeen  Co:  Ha^ord 
Landholding  Age; 
Property  Numbier: 
Status:  Unutilizec 
Comment:  312  sq 
lead  paint,  mosi 
use  only 
Bldg.  503 

Fort  George  G.  Mefede 
Ft.  Meade  Co: 
Landholding  Agerfcy 
Property  Number: 
Status:  Unutilized 
Comment:  14,244 
presence  of  asbafetos/1 
recent  use — trai 
Bldg.  8481 

Fort  George  G.  Me^de 
Ft.  Meade  Co: 
Landholding  Agenfcy 
Property  Number: 
Status:  Unutilized 
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ft.,  poor  condition,  most 
e,  off-site  use  only 


Ground 

MD  21005-5001 
:  Army 
21200120113 

ft.,  most  recent  use — 
use  only 

Ground 

MD  21005-5001 

Army 
21200120114 


ft.,  presence  of  asbestos/ 
recent  use — lab,  off-site 


Ground 

MD  21005-5001 
1  icy:  Army 
21200120115 

ft.,  presence  of  asbestos/ 
recent  use — lab.  off-site 


Arundel  MD  20755-5115 
:  Army 
21200130092 


iq.  ft.,  needs  rehab, 

ead  paint,  most 
ing,  off-site  use  only 


Arundel  MD  20755-5115 
:  Army 
!1200130098 


Comment:  7718  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
heat  plant,  off-site  use  only 
Bldg.  219 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200140078 
Status:  Unutilized 

Comment:  8142  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— admin.,  off- 
site  use  only 
Bldg.  229 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200140079 
Status:  Unutilized 

Comment:  2250  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  287 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200140080 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  294 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200140081 
Status:  Unutilized 

Comment:  3148  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — entomology 
facility,  off-site  use  only 
Bldg.  949 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200140083 
Status:  Unutilized 

Comment:  2441  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 
Bldg.  979 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Arme  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200140084 
Status:  Unutilized 
Comment:  2331  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1007 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200140085 

Status:  Unutilized 

Comment:  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  00546 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200220109 

Status:  Unutilized 

Comment:  5659  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— admin.,  off-site  use 

only 


Bldg.  00939 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200220110 

Status:  Unutilized 

Comment:  8185  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— admin.,  off-site  use 

only 

Bldg.  02207 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200220112 

Status:  Unutilized 

Comment:  6855  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— storage,  off-site  use 

only 

Bldg.  02271 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200220114 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  04675 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200220115 

Status:  Unutilized 

Comment:  1710  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— rental  store,  off-site 

use  only 

Bldg.  2050A 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200230051 

Status:  Unutilized 

Comment:  200  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2214 

Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200230054 
Status:  Unutilized 

Comment:  7740  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  2217 

Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200230055 
Status:  Unutilized 

Comment:  7710  sq.  ft.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use — 
admin/warehouse,  off-site  use  only 
Bldg.  2253 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755-    ; 
Landholding  Agency:  Army 
Property  Number:  21200230056 
Status:  Unutilized 

Comment:  18,912  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — vehicle  maint.  shop,  off-site  use  only 
Bldg.  2275 

Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
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Landholding  Agency:  Army 

Property  Number:  21200230057 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — warehouse,  off-site  use  only 

Bldg.  2276 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200230058 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — warehouse,  off-site  use  only 

Bldg.  2273 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200320105 

Status:  Unutilized 

Comment:  54  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  2456 
Ft.  George  G.  Meade 
Ft.  Meade  Co:  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  21200320106 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — clinic,  off-site 

use  only 
Bldg.  00375 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320107 
Status:  Unutilized 
Comment:  64  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  0384A 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320108 
Status:  Unutilized 

Comment:  130  sq.  ft.,  most  recent  use — 
ordnance  facility,  off-site  use  only 

Bldg.  00385 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320109 
Status:  Unutilized 

Comment:  5517  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  0385A 

Aberdeen  Proving  Grounds 

Aberdeen  Co:  Harford  MD  21005- 

Landholding  Agency:  Army 

Property  Number:  21200320110 

Status:  Unutilized 

Comment:  944  sq.  ft.,  off-site  use  only 

Bldg.  00442 

Aberdeen  Proving  Grounds 

Aberdeen  Co:  Harford  MD  21005- 

Landholding  Agency:  Army 

Property  Number:  21200320111 

Status:  Unutilized 

Comment:  900  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  00443 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 


Landholding  Agency:  Army 

Property  Number:  21200320112 

Status:  Unutilized 

Comment:  1488  sq.  ft.,  off-site  use  only 

Bldg.  00523 

Aberdeen  Proving  Grounds 

Aberdeen  Co:  Harford  MD  21005- 

Landholding  Agency:  Army 

Property  Number:  21200320113 

Status:  Unutilized 

Comment:  3897  sq.  ft.,  most  recent  use — 

paint  shop,  off-site  use  only 
Bldg.  00524 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  2 1005- 
Landholding  Agency:  Army 
Property  Number:  21200320114 
Status:  Unutilized 
Comment:  240  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  0645A 

Aberdeen  Proving  Grounds 

Aberdeen  Co:  Harford  MD  21005- 

Landholding  Agency:  Army 

Property  Number:  21200320115 

Status:  Unutilized 

Comment:  64  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  00649 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320116 
Status:  Unutilized 
Comment:  1079  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  00650 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320117 
Status:  Unutilized 
Comment:  4215  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  00654,  00655 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320118 
Status:  Unutilized 
Comment:  1110  sq.  ft.,  off-site  use  only 

Bldg.  00657 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320119 
Status:  Unutilized 
Comment:  1048  sq.  ft.,  most  recent  use — 

bunker,  off-site  use  only 
Bldgs.  00679,  00705 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320120 
Status:  Unutilized 
Comment:  119/100  sq.  ft.,  most  recent  use 

safety  shelter,  off-site  use  only 

Bldg.  0700B 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320121 
Status:  Unutilized 
Comjjient:  505  sq.  ft.,  off-site  use  only 


Bldg.  00741 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320122 
Status:  Unutilized 

Comment:  894  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  00768 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  /^rmy 
Property  Number:  21200320123 
Status:  Unutilized 

Comment:  97  sq.  ft.,  most  recent  use — 
observation  bldg.,  off-site  use  only 

Bldg.  00786 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320124 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  most  recent  use — 

ordnance  bldg.,  off-site  use  only 
Bldgs.  00900,  00911 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320125 
Status:  Unutilized 
Comment:  225/112  sq.  ft.,  most  recent  use — 

safety  shelter,  off-site  use  only 

Bldg.  01101 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320126 
Status:  Unutilized 
Comment:  6435  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  1102A 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320127 
Status:  Unutilized 
Comment:  1416  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  01113 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320128 
Status:  Unutilized 

Comment:  1012  sq.  ft.,  off-site  use  only 
Bldgs.  01124,  01132 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320129 
Status:  Unutilized 
Comment:  740/2448  sq.  ft.,  most  recent  use — 

lab,  off-site  use  only 
Bldgs.  02373,  02378 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320130 
Status:  Unutilized 
Comment:  8359  sq.  ft.,  most  recent  use — 

training,  off-site  use  only 

Bldg.  03328 

Aberdeen  Proving  Grounds 

Aberdeen  Co:  Harford  MD  21005- 
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s  te 


;ei  icy 


Proving  Grounds 


Landholding  Agehcy 
Property  Numbe 
Status:  Unutilize(  I 
Comment:  1628 
exchange,  off-i 
Bldg.  03512 
Aberdeen  Provini ; 
Aberdeen  Co:  Hai  ford 
Landholding  Age  icy 
Property  Number 
Status:  Unutilize( 
Comment:  10,944 
storage,  off-site 
Bldg.  03558 
Aberdeen  Provinf 
Aberdeen  Co;  Hai  Ford 
Landholding  Agei  icy: 
Property  Number 
Status:  Unutilizec 
Comment:  18,000 
storage,  off-site 
Bldgs.  05258,  052fe0 
Aberdeen  Proving 
Aberdeen  Co:  Haiford 
Landholding  Ag^ 
Property  Number: 
Status:  Unutilized 
Comment:  10067 
storage,  off-site 
Bldg,  05262 
Aberdeen 

Aberdeen  Co:  Hartord 
Landholding  Agei  cy 
Property  Number: 
Status:  Unutilized 
Conmient  864  sq 
storage,  off-site 
Bldg.  05608 
Aberdeen  Proving 
Aberdeen  Co:  Harford 
Landholding  Age 
Property  Number 
Status:  Unutilized 
Comnient:  1100 

maint  bldg.,  off- 
Bldg.  E1387 
Aberdeen  Proving  Gi 
Aberdeen  Co:  Hari  ord 
Landholding  Ager  cy 
Property  Number: 
Status:  Unutilized 
Comment:  433  sq 

woodworking 
Bldg.  E1415   . 
Aberdeen  Proving 
Aberdeen  Co:  Har4)rd 
Landholding  Agen  :y 
Property  Number: 
Status:  Unutilized 
Comment:  730  sq. 
off-site  use  only 
Bldg.  E1416 
Aberdeen  Proving 
Aberdeen  Co:  Harfbrd 
Landholding  Agen  ;y 
Property  Number: 
Status:  Unutilized 
Comment:  120  sq. 
shelter,  off-site 


Grounds 
MD 
;  Army 
21200320132 

sq.  ft.,  most  recent  use — 
use  only 

Grounds 

MD  21005- 
:  Army 
21200320133 

sq.  ft.,  most  recent  use — 
use  only 

iO 
Grounds 

MD  21005- 
:  Army 
21200320135 


1  q.  ft.,  most  recent  use — 
ise  only 


£142  9 


Bldgs.  E1420 
Aberdeen  Proving 
Aberdeen  Co:  Harfi)rd 
Landholding  Ager 
Property  Number: 
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Army 
21200320131 


ft.,  most  recent  use — 
use  only 


MD  21005- 
:  Army 
21200320136 

ft.,  most  recent  use — 
ise  only 

Grou.ids 

MD  21005- 

Army 
21200320137 


Tcy 


ft.,  most  recent  use — 
lite  use  only . 


rounds 

MD21005- 
Army 
21200320138 


Ft. 
stop 


most  recent  use — 
,  off-site  use  only 


Grounds 

MD  21005- 

Army 
J1200320139 

i.,  most  recent  use — lab. 


^rounds 

MD  21005- 

Army 
£1200320140 


t.,  most  recent  use-^safety 
only 


use 


^rounds 

MD21005- 
y:  Army 
1200320141 


Status:  Unutilized 

Comment:  220/150  sq.  ft.,  most  recent  use — 

test  range/storage,  off-site  use  only 
6  Bldgs. 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Location:  E1432,  E1444,  E1446,  E1447, 

E1449,  E1453 
Landholding  Agency:  Army 
Property  Number:  21200320142 
Status:  Unutilized 
Comment:  various  sq.  ft.,  most  recent  use — 

range  shelter,  off-site  use  only 
Bldgs.  E1481,  E1482 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320143 
Status:  Unutilized 
Comment:  100  sq.  ft.,  most  recent  use — 

observation  bldg.,  off-site  use  only 
Bldg.  E1484 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320144 
Status:  Unutilized 
Comment:  256  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 

Bldgs.  E2363,  E2610 
Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320145 
Status:  Unutilized 

Comment:  138/133  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldgs.  E332^,  E3540.  E4261 

Aberdeen  Proving  Grounds 

Aberdeen  Co:  Harford  MD  21005- 

Landholding  Agency:  Army 

Property  Number:  21200320146 

Status:  Unutilized 

Comment:  various  sq.  ft.,  most  recent  use — 

test  facilities,  off-site  use  only 
Bldg.  E5108 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320147 
Status:  Unutilized 
Comment:  5155  sq.  ft.,  most  recent  use — 

recreation  center,  off-site  use  only 
Bldg.  E5483 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320148 
Status:  Unutilized 
Comment:  2140  sq.  ft.,  most  recent  use — 

vehicle  storage,  off-site  use  only 
Bldg.  E5602 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency;  Army 
■Property  Number:  21200320149 
Status;  Unutilized 
Comment:  238  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  E5645 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency;  Army 
Property  Number:  21200320150 


Status:  Unutilized 

Comment:  548  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  E7228 

Aberdeen  Proving  Grounds 
Aberdeen  Co:  Harford  MD  21005- 
Landholding  Agency:  Army 
Property  Number:  21200320151 
Status:  Unutilized 

Comment:  441  sq.  ft.,  off-site  use  only 
Missouri 
Bldg.  T2171 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Niunber:  21199340212 
Status:  Unutilized 

Comment:  1296  sq.  ft.,  1-story  wood  frame, 
most  recent  use — administrative,  no 
handicap  fixtures,  lead  base  paint,  off-site 
use  only 
Bldg.  T1497 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number;  21199420441 
Status:  Underutilized 

Comment:  4720  sq.  ft.,  2-story,  presence  of 
lead  base  paint,  most  recent  use — admin/ 
gen.  purpose,  off-site  use  only 
Bldg.  T2139 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199420446 
Status:  Underutilized 

Comment;  3663  sq.  ft.,  1 -story,  presence  of 
lead  base  paint,  most  recent  use — admin/ 
gen.  purpose,  off-site  use  only 
Bldg.  T-2191 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199440334 
Status:  Excess 

Comment:  4720  sq.  ft.,  2  story  wood  frame, 
off-site  removal  only,  to  be  vacated  8/95, 
lead  based  paint,  most  recent  use — 
barracks 
Bldg.  T-2197 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199440335 
Status:  Excess 

Comment:  4720  sq.  ft.,  2  story  wood  frame, 
off-site  removal  only,  to  be  vacated  8/95, 
lead  based  paint,  most  recent  use — 
barracks 
Bldg.  T2385 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
Landholding  Agency;  Army 
Property  Number:  21199510115 
Status:  Excess 

Comnient:  3158  sq.  ft.,  1 -story,  wood  frame, 
most  recent  use — admin.,  to  be  vacated  8/ 
95,  off-site  use  only 
Bldg.  1650 
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Fort  Leonard  Wood  ^ 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810311 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  pre.sence  of  asbestos/ 
lead  paint,  most  recent  use — union  hall, 
off-site  use  only 

Bldg.  2170 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810313 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2167 

Fort  Leonard  Wood  .' 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820179 

Status:  Unutilized 

Comnient:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2169,  2181,  2182,  2183 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding -Agency:  Army 

Property  Number:  21199820180 

Status;  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — banacks,  off- 
site  use  only 

Bldg.  2186 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820181 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2187 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army  * 

Property  Number:  21199820182 

Status:  Unutilized 

Comment;  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldgs.  2192,  2196,  2198 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820183 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Montana 

Bldg.  00405 

Fort  Harrison 

Ft.  Harrison  Co;  Lewis/Clark  MT  59636 

Landholding  Agency:  Army 


Property  Number:  21200130099 

Status:  Unutilized 

Comment:  3467  sq.  ft.,  most  fecent  use — 

storage,  security  limitations 
Bldg.  T0066 
Fort  Harrison 

Ft.  Harrison  Co;  Lewis/Clark  MT  59636 
Landholding  Agency:  Army 
Property  Number:  21200130100 
Status:  Unutilized 
Comment:  528  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  security  limitations 

New  Jersey 

Bldg.  178 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army" 

Property  Number:  21199740312 

Status:  Unutilized 

Comment;  2067  sq.  ft.,  mo.st  recent  use — 

research,  off-site  use  only 
Bldg.  732 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency;  Army 
Property  Number;  2 1 19974031 5 
Status:  Unutilized 
Comment:  9077  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 

Bldg.  816C 

Armament  R,  D,  &  Eng.  Center 
Picatinny  ArsenahCo:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21200130103 
Status;  Unutilized 

Comment:  144  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

New  Mexico- 

Bldg.  34198 

White  Sands  Missile  Ratjge 
Dona  Ana  Co;  NM  88002- 
Landholding  Agency;  Array 
Property  Number:  21200230062      ■ 
Status:  Excess 

Comment;  107  sq.  ft.,  most  recent  use — 
security,  off-site  use  only 

New  York 

Bldg.  T-181 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200130129 

Status:  Unutilized 

Comment:  3151  sq.  ft.,  needs  rehab,  most 

recent  use — housing  mnt.,  off-site  use  only 
Bldg.  T-201 
Fort  Drum 

Ft.  Drum  Co;  Jeffer.son  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130131 
Status:  Unutilized 
Comment;  2305  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  T-203 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130132 
Status:  Unutilized 
Comment;  2284  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 

Bldg.  T-252 
Fort  Drum 


Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency;  Army 

Property  Number:  21200130133 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldgs.  T-253.  T-256,  T-257 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  .Agency:  Armv 
Property  Number:  21200130134 
Status;  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldgs.  T-271,  T-272,  T-273 
Fort  Drum  j- 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Armv 
Property  Number:  21200130135 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldg.  T-274 
Fort  Drum 

Ft.  Drum  Co:  lefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number;  21200130136 
Status;  Unutilized 
Comment:  2750  sq.  ft.,  needs  rehab,  most 

recent  use — BN  HQ,  off-site  use  only 
Bldgs.  T-276,  T-277,  T-278 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number;  21200130137 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldg.  T-1030 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130139 
Status;  Unutilized 
Comment;  15606  sq.  ft.,  needs  rehab,  most 

recent  use — simulator  bldg..  off-site  use  , 

only 
Bldg.  P-2159 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130140 
Status:  Unutilized 
Comment:  1948  sq.  ft.,  needs  rehab,  most 

recent  use — waste/water  treatment,  off-site 

use  only 
Bldg.  T-2443 
Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 
Landholding  Agency;  Army 
Property  Number:  21200130142 
Status:  Unutilized 
Comment;  793  sq.  ft.,  needs  rehab,  most 

recent  use — vet  .facility,  off-site  use  only 
Bldgs.  T-401,T-403 
Fort  Drurri 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200210042 
Status;  Unutilized 
Comment:  2305/2284  sq.  ft.,  needs  repair, 

most  recent  use — battalion  hq  bldg.,  off-site 

use  only 
Bldgs.  T-404,  T-406,  T-407 
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Fort  Drum 

Ft.  Drum  Co:  Jeff  jrso 
Landholding  Ag(  ncy 
F^operty  Numbei 
Status:  Unutilizei 
Comment:  2000/  I 

most  recent  ui 

only 

Bldg.  T-430 
Fort  Drum 

Ft,  Drum  Co:  Jefftrson 
Landholding  Age  ncy 
Property  Numbei : 
Status:  Unutilizeji 
Comment:  2731 
recent  use — Co 


n  NY  13602- 
:  Armv 
21200210043 

144  sq.  ft.,  needs  repair, 
sk — Co  Hq  Bldg.,  off-site  use 


NY  13602- 
Army 
21200210044 


sq 


4  BIdgs. 
Fort  Drum 
T-431,  T-^32 
Ft.  Drum  Co:  Ieff( 
Landholding  Agekicy 
Property  Numbei 
Status:  Unutiiize 
Comment:  1144 

recent  use — Co 
Bldg.  T-435 
Fort  Drum 
Ft.  Drum  Co: 
Landholding  Agehcy 
Property  Number 
Status:  Unutilize( 
Comment:  2731 

recent 


T-  433,  T-434 
jrson  NY  13602- 
Armv 
21200210045 


Jefft  rs 


SI 


use — Co  Hq 
T-  38 


use— Co 


Bldgs.  T-437 

Fort  Drum 

Ft.  Drum  Co:  Je 

Landholding 

Property  Number 

Stalus:  Unutilizec 

Comment:  1144  si 

recent  use — Co 
Bldgs.  T-439 
Fort  Drum 
Ft.  Drum  Co: 
Landholding  Age 
Property  Number: 
Status:  Unutilizec 
Comment:  2588/2 

most  recent 

only 

4  Bldgs. 
Fort  Drum 
T-461,T^62. 
Ft.  Drum  Co:  Jeffeji 
Landholding 
Property  Number: 
Status:  Unutilized 
Comment:  1144  s( 

recent  use — <^o 
Bldg.  T^65 
Fort  Drum 
Ft.  Drum  Co: 
Landholding  Age: 
Property  Number: 
Status:  Unutilized 
Comment:  2734  sc 

recent  use — Co 
Bldgs.  T^05 
Fort  Drum 
Ft.  Drum  Co: 
Landholding  Age 
Property  Number: 
Status:  Unutilized 
Comment:  1296 

recent  use — sto 


sc. 
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q.  ft.,  needs  repair,  most 
Hq  Bldg.,  off-site  use  only 


ft.,  needs  repair,  most 
Hq  Bldg.,  off-site  use  only 


on  NY  13602- 
:  Army 
21200210046 


ft.,  needs  repair,  most 
Bldg.,  off-site  use  only 


ffetson  My  13602- 
Age  icy:  Army 

21200210047 

.  ft.,  needs  repair,  most 
4q  Bldg..  off-site  use  only 
T-^60 

Jeffe^-son  NY  13602- 
cy:  Army 
21200210048 


'34  sq.  ft.,  needs  repair, 
Hq  Bldg.,  off-site  use 


T-+63,T-464 

son  NY  13602- 
Ageijcy:  Army 

21200210049 

ft.,  needs  repair,  most 
iq  Bldg.,  off-site  use  only 


Jeffe:  son  NY  13602- 
I  cy:  Army 
21200210050 

ft.,  needs  repair,  most 
iq  Bldg.,  off-site  use  only 
.  T^  J8 

Jeffeison  NY  13602- 
r  cy:  Army 
21200210051 


ft.,  needs  repair,  most 
r  )ge,  off-site  use  only 


6  Bldgs. 

Fort  Drum 

T-410,  T-411,  T-412,  T^IS,  T-417,  T-418 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210052 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

Bldgs.  T421,T-422 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210053 

Status:  Unutilized 

Comment:  2510  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

Bldgs.  T-423,  T-424 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210054 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

7  Bldgs. 

Fort  Drum 

T-441,  T-442,  T-443.  T-444,  T-446-T-448 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210055 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

6  Bldgs. 

Fort  Drum 

T-451,  T-^52,  T-453,  T-454,  T-456,  T-458 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210056 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

5  Bldgs. 

Fort  Drum 

T-^71.  T-472,  T-473,  T-474,  T-477 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210057 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — enlisted  barracks  AN  TR,  off- 
site  use  only 

Bldgs.  T^20,  T-445,  T^70 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210058 

Status:  Unutilized 

Comment:  2510  sq.  ft.,  needs  repair,  most 

recent  use — dining  facility,  off-site  use 

only 

Bldgs.  T-440,  T-450  *  .' 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210059 

Status:  Unutilized 


Comment:  2360  sq.  ft.,  needs  repair,  most 
recent  use — dining  facility,  off-site  use 
only 

Bldg.  T-478 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200210060 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  repair,  most 
recent  use — classroom,  off-site  use  only 

5  Bldgs. 

Orangeburg  USARC 

#206,207,208,218,223 

Orangeburg  Co:  Rockland  NY  10962-2209 

Landholding  Agency:  Army 

Property  Number:  21200310061 

Status:  Unutilized 
^  Comment:  various  sq.  ft.,  need  major  repairs, 
presence  of  lead  paint,  most  recent  use — 
admin/storage,  off-site  use  only 

North  Carolina 

Bldg.  C5536 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Landholding  Agency:  Army 

Property  Number:  21200130150 

Status:  Unutilized 

Comment:  600  sq.  Tt.,  single  wide  trailer  w/ 
metal  storage  shed,  needs  major  repair, 
presence  of  asbestos/lead  paint,  off-site  use 
only 

Oklahoma 

Bldg.  T-838,  Fort  Sill 

838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199220609 

Status:  Unutilized 

Comment:  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable) 
Bldg.  T-954,  Fort  Sill 
954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199240659 
Status:  Unutilized 
Comment:  3571  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop 
Bldg.  T-3325,  Fort  Sill 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199240681 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse 
Bldg.  T1652,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency;  Army 
Property  Number:  21199330380 
Status:  Unutilized 
Comment:  1505  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T-1226 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  21199440384 

Status:  Unutilized 
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Comment:  114  sq.  ft.,  1-story  wood  ft^me, 
possible  asbestos  and  lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  P-1015,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  21199520197 

Status:  Unutilized 

Comment:  15402  sq.  ft.,  1 -story,  most  receiit 
use — storage,  off-site  use  only 

Bldg.  P-366,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  21199610740 

Status:  Unutilized 

Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 
Building  T-2952 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199710047 
Status:  Unutilized 
Comment;  4,327  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — motor  repair 

shop,  off-site  use  only 

Building  P-5042 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199710066 

Status:  Unutilized 

Comment:  119  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — heatplant,  off- 
site  use  only 

4  Buildings 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  T-6465,  T-6466,  T-6467,  T-6468 

Landholding  Agency:  Army 

Property  Number:  21199710086 

Status:  Unutilized 

Comment:  various  sq.  ft.,  possible  asbestos 
and  leadpaint,  most  recent  use — range 
support,  off  site  use  only 

Bldg.  T-810 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730350 

Status:  Unutilized 

Comment:  7205  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  usp — hay  storage,  off-site 

use  only 
Bldgs.  T-837,  T-839 
Fort  Sill 

Lawfon  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730351 
Status:  Unutilized 
Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  fecent  use — 

storage,  off-site  use  only 

Bldg.  P-934 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730353 

Status:  Unutilized 

Comment:  402  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1177 
Fort  Sill 


Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730356 

Status:  Unutilized 

Comment:  183  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — snack  bar,  off-site 

use  only 
Bldgs.  T-1468,  T-1469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730357 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— storage,  off-site  use 

only 
Bldg.  T-1470 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730358 
Status:  Unutilized 
Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1940 
Fort  Sill 

Lavrton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730360 
Status:  Unutilized 
Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-1954,  T-2022 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730362 
Status:  Unutilized 
Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-2184 
Fort  Sill 

Lavrton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730364 
Status:  Unutilized 
Comment:  454  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  ofT-site  use 

only 
Bldgs.  T-2186,  T-2188,  T-2189 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730366 
Status:  Unutilized 
Comment:  1656-3583  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

vehicle  maint.  shop,  off-site  use  only 
Bldg.  T-2187 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730367 
Status:  Unutilized 
Comment:  1673  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-2291  thru  T-2296 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 


Property  Number-.  21199730372 

Status:  Unutilized 

Comment:  400  .sq.  ft.  each,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  us«  only 

Bldgs.  T-3001,T-3006 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Aimy 

Property  Number;  21199730383 

Status:  Unutilized 

Comment;  approx.  9300  sq.  ft.,  possible    • 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-3314 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency;  Army 

Property  Number:  21199730385 

Status:  Unutilized 

Comment:  229  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only 

Bldgs.  T-4401,T-4402 

Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730393 

Sjatus;  Unutilized 

Comment:  2260  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only 

Bldg.  T-5041 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730409 

Status;  Unutilized 

Comment:  763  sq.  ft.,  possibl^asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-5420 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

landholding  Agency:  Army 

Property  Number:  21199730414 

Status:  Unutilized 

Comment:  189  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldg.  T-7775 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number;  21199730419 

Status:  Unutilized 

Comment:  1452  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — private  club,  off- 
site  use  only 

4  Bldgs. 

Fort  Sill 

P-617.  P-1114.  P-1386,  P-1608 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910133 

Status;  Unutilized 

Comment;  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only 

Bldg.  P-746 

Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910135 
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Status:  Unutilizep 
Comment:  6299 

paint,  most 

only 
Bldgs.  P-2581.  PJ 
Fort  Sill 
Lawton  Co 
Landholding 
Property  Numbei : 
Status:  Unutilizeq 
Comment:  4093 

asbestos/lead 

office,  off-site 
Bldg.  P-2582 
Fort  Sill 
Lawton  Co: 
Landholding 
Property  Number : 
Status:  Unutilizei  I 
Comment:  3672 

paint,  most 

only 

Bldgs.  P-2912,  P 
Fort  Sill 
Lawton  Co: 
Landholding 
Property  Number 
Status:  Unutilizec 
Comment:  1390 

paint,  most 

only 
Bldg.  P-2914 
Fort  Sill 
Lawton  Co: 
Landholding 
Property  Number 
Status:  Unutilizec 
Comment:  1236 

paint,  most 

only 
Bldg.  P-5101 
Fort  Sill 
Lawton  Co 
Landholding  Age 
Property  Number: 
Status:  Unutilizec 
Comment:  82  sq 

paint,  most 

use  only 

Bldg.  S-6430 
Fort  Sill 
Lawton  Co: 
Landholding 
Property  Number 
Status:  Unutilized 
Comment:  2080  sc 
paint,  most 
site  use  only 

Bldg.  T-6461 
Fort  Sill 
Lawton  Co 
Landholding 
Property  Number: 
Status:  Unutilized 
Comment:  200  sq. 

paint,  most 

site  use  only 
Bldg.  T-6462 
Fort  Sill 
Lawton  Co: 
Landholding  Agi 
Property  Number; 
Status:  Unutilized 


;  rece  it 
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!q.  ft.,  possible  asbestos/lead 
recent  use — admin.,  off-site  use 

-2773 

Comi  inche  OK  73503-5100 
Agency:  Army 
: 21199910140 
1 
ind  4129  sq.  ft.,  possible 
f  aint,  most  recent  use — 
1  se  only 


Com.  nche  OK  73503-5100 
Age  [icy:  Army 

21199910141 

sb.  ft.,  possible  asbestos/lead 
recent  use — admin.,  off-site  use 

42921.  P-2944 

Coma  nche  OK  73503-5100 
Age  icy:  Army 

21199910144  ' 

s^.  ft.,  possible  asbestos/lead 
recent  use — office,  off-site  use 


Coma  iche  OK  73503-5100 
Age;  icy:  Army 

21199910146 

I  s4.  ft.,  possible  asbestos/lead 
rec^t  use — storage,  off-site  use 


Comajiche  OK  73503-5100 

cy:  Army 
21199910153 

:.,  possible  asbestos/lead 
recefcit  use — gas  station,  off-site 


Comai  iche  OK  73503-5100 
Agei  cy:  Army 

21199910156 

ft.,  possible  asbestos/lead 
recejit  use — range  support,  off- 


Comaj  iche  OK  73503-5100 
Ager  cy:  Army 

21199910157 


ft.,  possible  asbestos/lead 
use — ^range  support,  off- 


Comaijche  OK  73503-5100 

Army 

21199910158 


;en[;y 


Comment:  64  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — control  tower,  off- 
site  use  only 

Bldg.  P-7230 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910159 

Status:  Unutilized 

Comment:  160  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — transmitter  bldg., 

off-site  use  only 

Bldg.  S-4023 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200010128 

Status:  Unutilized 

Comment:  1200  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  P-747 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120120 

Status:  Unutilized 

Comment:  9232  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — lab,  off-site  use 

only 

Bldg.  P-842 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120123 

Status:  Unutilized 

Comment:  192  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-flll 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120124 

Status:  Unutilized 

Comment:  3080  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  P-1672 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120126 

Status:  Unutilized 

Comment:  1056  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  S-2362 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120127 

Status:  Unutilized 

Comment:  64  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — gatehouse,  off-site 

use  only 
Bldg.  P-2589 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200120129 
Status:  Unutilized 
Comment:  3672  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 


Bldg.  T-3043 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120130 

Status:  Unutilized 

Comment:  80  sq.  ft.,  possible  asbestos/lead' 
paint,  most  recent  use — guard  shack,  off- 
site  use  only 

South  Carolina 

Bldg.  3499 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Numt«r:  21199730310 

Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  2441 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  21199820187 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  3605  ! 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  21199820188 
Status:  Unutilized 
Comment:  711  sq.  ft.,  needs  repair,  most 

recent  use — storage 
Bldg.  1765 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  21200030109 
Status:  Unutilized 
Comment:  1700  sq.  ft.,  need  repairs,  presence 

of  asbestos/lead  paint,  most  recent  use — 

training  bldg.,  off-site  use  only 

Texas 

Bldg.  7137,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21199640564 

Status:  Unutilized 

Comment:  35,736  sq.  ft.,  3-story,  most  recent 

use — housing,  off-site  use  only 
Bldg.  919 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  2 1 1 999202 1 2 
Status:  Unutilized 
Comment:  11,800  sq.  ft.,  needs  repair,  most 

recent  use — Bde.  Hq.  Bldg.,  off-site  use 

only 

Bldg.  92043 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200020206 

Status:  Unutilized 

Comment:  450  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  92044 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200020207 
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Status:  Unutilized 

Comment:  1920  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  92045 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200020208 

Status:  Unutilized 

Comment:  2108  sq.  ft.,  most  recent  use — 

maint.,  off-site  use  only 
Bldg.  1281 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Number:  21200110091 
Status:  Unutilized 
Comment:  25,027  sq.  ft.,  most  recent  use — 

cold  storage,  off-site  use  only 

Bldg.  7133 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Number:  21200110095    • 
Status:  Unutilized 

Comment:  11,650  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  7136 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200110096 

Status:  Unutilized 

Comment:  11,755  sq.  ft.,  most  recent  use — vet 
facility,  off-site  use  only 

Bldg.  7146 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200110097 

Status;  Unutilized 

Comment:  most  recent  use---oil  storage,  off- 
site  use  only 

Bldg.  7147 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200110098 

Status:  Unutilized 

Comment:  most  recent  use — oil  storage,  off- 
site  use  only 

Bldg.  7153 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200110099 

Status:  Unutilized 

Comment:  11924  sq.  ft.,  most  recent  use — 
bowling  center,  off-site  use  only 

Bldg.  7162 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200110100 

Status:  Unutilized 

Comment:  3956  sq.  ft.,  most  recent  use — 

development  center,  off-site  use  only 
Bldg.  11116 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Number:  21200110101 
Status:  Unutilized 
Comment:  20,100  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 


Bldg.  7113 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200220132 

Status:  Unutilized 

Comment:  8855  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — child 
development  center,  off-site  use  only 

Bldg.  T5900 

Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78257- 

Landholding  Agency:  Army 

Property  Number:  21200220133 

Status:  Excess 

Comment:  9876  sq.  ft.,  possible  lead  paint, 
most  recent  use — theater/training  bldg.,  off- 
site  use  only 

Bldg.  T6111 

Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78257- 

Landholding  Agency:  Army 

Property  Number:  21200220134 

Status:  Excess 

Comment:  521  sq.  ft.,  possible  lead  paint, 
most  recent  use — gas  station,  off-site  use 
only 

Bldgs.  107,  108 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200220136 

Status:  Unutilized 

Comment:  13,319  &  28,051  sq.  ft.,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  120 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200220137 

Status:  Unutilized 

Comment:  1450  sq.  ft.,  most  recent  use — 
dental  clinic,  off-site  use  only 

Bldg.  134 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200220138 

Status:  Unutilized 

Comment:  16,114  sq.  ft.,  most  recent  use — 
auditorium,  off-site  use  only 

Bldg.  56305 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200220143 

Status:  Unutilized 

Comment:  2160  sq.  ft.,  most  recent  use- 
admin.,  off-site  use  only 

Bldg.  56402 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200220144 

Status:  Unutilized 

Comment:  2680  sq.  ft.,  most  recent  use — 

recreation  center,  off-site  use  only 
Bldgs.  56403,  56405 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220145 
Status:  Unutilized 
Comment:  480  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 


Bldgs.  56620,  56621 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220146 
Status:  Unutilized 

Comment:  1120  sq.  ft.,  most  recent  use — 
shower,  off-site  use  only 

Bldgs.  56626,  56627 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200220147 

Status:  Unutilized 

Comment:  1120  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldg.  56628 
Fort  Hood    ■ 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency;  Army 
Property  Number:  21200220148 
Status:  Unutilized 
Comment:  1133  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldgs.  56630,  56631 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220149 
Status:  Unutilized 
Comment:  1120  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldgs.  56636.  56637 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220150 
Status:  Unutilized 
Comment:  1120  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldg.  56638 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220151 
Status:  Unutilized 
Comment:  1133  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldgs.  56703,  56708 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220152 
Status:  Unutilized 
Comment:  1306  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldgs.  56750,  56751 

Fort  Hood  3     " 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220153 
Status:  Unutilized 
Comment:  1120  sq.  ft.,  most  recent  use — 

shower,  off-site  use  only 
Bldg.  56758 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX76544- 
Landholding  Agency:  Army 
Property  Number:  21200220154 
Status:  Unutilized 
Comment:  1133  sq.  ft.,  most  recent  use-^ 

shower,  off-site  use  only 
Bldg.  P6202 
Fort  Sam  Houston 


45332 


Bexar  TX  78234- 
Ag^ncy:  Army 

21200220156 


pre  V 


Bexar  TX  78234- 
Agi  ncy:  Army 

21200220157 


pro  If 


Bexar  TX  78234- 
Ag«  ncy:  Army 

21200220158 


iq 


San  Antonio  Co: 

Landholding 
Property  Numbe^: 
Status:  Excess 
Comment:  1479 

lead  paint 

abatement,  mdst 

faiTiily  quarter  I 
Bldg.  P6203 
Fort  Sam  Houstc^ 
San  Antonio  Co 
Landholding 
F*roperty  Numbe|: 
Status:  Excess 
Comment:  1381 

lead  paint, 

abatement,  mokt 

family  quarters 
Bldg.  P6204 
Fort  Sam  Houstoh 
San  Antonio  Co 
Landholding 
Property  Numbei 
Status:  Excess 
Comment:  1454 

lead  paint,  pro  t 

abatement,  mo  ;t 

family  quarten 
Bldg.  5000 
Fort  Bliss 
El  Paso  Co:  TX 
Landholding 
Property  Numbei 
Status:  Unutilized 
Comment:  16,18; 

most  recent  usi 
Bldg.  P2657 
Fort  Sam  Housto 
San  Antonio  Co 
Landholding 
Property  Number 
Status:  Excess 
Comment:  7500 

paint,  most 

only 

Virginia 

Bldg.  T246 
Fort  Monroe 
Ft.  Monroe  Co 
Landholding  Agejicy 
Property  Number 
Status:  Unutilizec 
Comment:  756  sq 

lead  paint,  mos 

meetings,  off-; 
Bldgs.  1516,  1517 
Fort  Eustis 
Ft.  Eustis  Co:  VA 
Landholding  AgeAcy 
Property  Number 
Status:  Unutilizec 
Comment:  2892  & 

use — dining/bai  racks/ad 

only 

Bldg.  1559 
Fort  Eustis 
Ft.  Eustis  Co:  VA 
Landholding  Ageicy 
Property  Number: 
Status:  Unutilizec 
Comment:  28^2  s( 
storage,  off-site 
Bldg.  T0058 
Fort  Monroe 


;q.  ft.,  presence  of  asbestos/ 
ider  responsible  for  hazard 
recent  use — officer's 
off-site  use  only 


ft.,  presence  of  asbestos/ 
der  responsible  for  hazard 
recent  use — military 
off-site  use  only 


7(916- 
Age  ncy:  Army 

21200320167 


sq.  ft.,  presence  of  asbestos, 
—museum,  off-site  use  only 


;  Age  icy 


V,  I 
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,.  ft.,  presence  of  asbestos/ 
ider  responsible  for  hazard 
t  recent  use — military 
,  off-site  use  only 


Jexar  TX  78234- 

Army 
21200320171 


I  sh.  ft.,  possible  asbestos/lead 
recent  use — lab,  off-site  use 


23651- 
:  Army 
21199940047 

ft.,  needs  repair,  possible 
recent  use — scout 
B  use  only 
1552, 1567 


23604- 

:  Army 
21200130154 

4720  sq.  ft.,  most  recent 
min,  off-site  use 


^3604- 

Army 
21200130156 

ft.,  most  recent  use — 
ise  only 


Stillwell  Dr. 

Ft.  Monroe  Co:  VA 

Landholding  Agency:  Army 

Property  Number:  21200310057 

Status:  Excess 

Comment:  7875  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — housing,  off- 
site  use  only 

Bldg.  18 

Defense  Supply  Center 
Richmond  Co:  Chesterfield  VA  23875- 
Landholding  Agency:  Army 
Property  Number:  21200320174 
Status:  Unutilized 

Comment:  6962  sq.  ft.,  most  recent  use — 
office/warehouse,  off-site  use  only 

Washington 

Bldg.  CO909,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Nimiber:  21199630205 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  mojt  recent  use — admin.,  off-site  use 

only 

Bldg.  1164,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630213 

Status:  Unutilized 

Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only 

Bldg.  1307,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630216 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1309,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630217 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  2167,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630218 

Status:  Unutilized 

Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 

Bldg.  4078,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630219 

Status:  Unutilized 

Comment:  10200  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 
Bldg.  9599,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21199630220 
Status:  Unutilized 
Comment:  12366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse, 

off-site  use  only 
Bldg.  A1404,  Fort  Lewis 


Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199640570 
Status:  Unutilized 
Comment:  557  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  A1419,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  211 996405  7 1 
Status:  Unutilized 
Comment:  1307  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  E0347 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199710156 
Status:  Unutilized 
Comment:  1800  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  B1008,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199720216 

Status:  Unutilized 

Comment:  7387  sq.  ft.,  2-story,  needs  rehab, 

possible  asbestos/lead  paint,  most  recent 

use — medical  clinic,  off-site  use  only 
Bldgs.  B1011-B1012,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-  ' 

Landholding  Agency:  Army 
Property  Number:  21199720217 
Status:  Unutilized 
Comment:  992  sq.  ft.  and  1144  sq.  ft.,  needs 

rehab,  possible  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only 
Bldgs.  CO509,  CO709,  CO720  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199810372 
Status:  Unutilized 
Comment;  1984  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5162 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830419 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  5224 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830433 
Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 

educ.  fac,  off-site  use  only 
Bldg.  UOOIB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920237 
Status:  Excess 

Comment:  54  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use —    ■ 
control  tower,  off-site  use  only 
Bldg.  UOOIC 
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Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920238 

Status:  Unutilized 

Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
10  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U002B,  U002C,  U005C,  U015I, 

U016E,  U019C,  U022A,  U028B,  0091A, 

U093C 
Landholding  Agency:  Army 
Property  Number:  21199920239     ^ 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

6  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U003A,  U004B,  U006C,  U015B, 

U016B,  U019B 
Landholding  Agency:  Army 
Property  Number.  21199920240 
Status:  Unutilized 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

Bldg.  U004D 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920241 

Status:  Unutilized 

Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
Bldg.  U005A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920242 
Status:  Unutilized 
Comment:  360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

7  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location: 

U014A,  U022B,  U023A,  U043B,  U059B, 

U060A,  UIOIA 
Landholding  Agency:  Army 
Property  Number:  21199920245 
Status:  Excess 
Comment:  needs  repair,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ofc/tower/ 

support,  off-site  use  only 
Bldg.  U015J 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-Landholding 

Agency:  Army 
Property  Number:  21199920246 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  .use — 

tower,  off-site  use  only 
Bldg.  U018B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 


Property  Number:  21199920247 

Status:  Unutilized 

Comment:  121  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U018C 
Fon  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920248 
Status:  Unutilized 
Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 
Bldg.  U024D  , 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920250 
Status:  Unutilized 
Comment:  120  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

ammo  bldg.,  off-site  use  only 

Bldg.  U027A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA 

Landholding  Agency:  Army 

Property  Number:  21199920251  ^ 

Status:  Excess 

Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tire  house,  off-site  use  only 
Bldg.  U031A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920253 
Status:  Excess 
Comment:  3456  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

line  shed,  off-site  use  only 
Bldg.  U031C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920254 
Status:  Unutilized 
Comment:  32  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 

Bldg.  U040D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920255 
Status:  Excess 
Comment:  800  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldgs.  U052C,  U052H 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920256 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — range  house,  off-site  use  only 

Bldgs.  U035A,  U035B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920257 
Status:  Excess 
Comment:  192  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 


Bldg.  U035C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920258 
Status:  Excess 
Comment:  242  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U039A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920259 
Status:  Excess 
Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U039B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920260 
Status:  Excess 
Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use-r- 

grandstand/bleachers,  off-site  use  only 

Bldg.  U039C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920261 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 
Bldg.  U043A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920262 
Status:  Excess 
Comment:  132  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U052A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920263 
Status:  Excess 
Comment:  69  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
Bldg.  U052E 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920264 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  U052G 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920265 
Status:  Excess 
Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 

3  Bldgs. 
Fort  Lewis 


45334 


Pierce 


Ft.  Lewis  Co: 
Location:  U058A, 
Landholding  Ag(  ncy 
Property  Numbei 
Status:  Excess 
Comment:  36  sq. 
of  asbestos/lea 
control  tower, 


ft.,  needs  repair,  presence 
paint,  most  recent  use — 
>ff-site  use  only 


Bldg.  U059A 
Fort  Lewis 
Ft.  Lewis  Co:  Pieice 
Landholding  Age  ncy 
Property  Numbei : 
Status:  Excess 
Comment:  16  sq 

of  asbestos/Iea( ! 

tower,  off-site 


Ft.,  needs  repair,  presence 
paint,  most  recent  use — 
ijse  only 


Bldg.  U093B 
Fort  Lewis 
Ft.  Lewis  Co:  Pieice 
Landholding  Age  icy 
Property  Number 
Status:  Excess 
Conmient:  680  sq 
of  asbestos/leac 
range  house,  o 
4  Bldgs. 
Fort  Lewis 
Ft.  Lewis  Co:  Pieifce 
Location:  UlOlB 
Landholding  Agehcy: 
Property  Number 
Status:  Excess 
Comment:  400  sq 
of  asbestos/leac 


Bldg.  UllOB 
Fort  Lewis 
Ft.  Lewis  Co:  Pierfce 
Landholding  Age 
Property  Number: 
Status:  Excess 
Comment:  138  sq 

of  asbestos/lead 

support,  off-site 
6  Bldgs. 
Fort  Lewis 
Ft.  Lewis  Co:  Pierjre 
Location:  UlllA, 

U109A,  UllOA 
Landholding  Age 
Property  Number 
Status:  Excess 
Comment:  1000 

of  asbestos/lead 

supporl/shelt 
Bldg.  U112A 
Fort  Lewis 
Ft.  Lewis  Co:  Pierie 
Landholding  Agei  cy 
Property  Number: 
Status:  Excess 
Coirmient:  1600  sc 

of  asbestos/lead 

shelter,  off-site 


;er  cy 


Bldg.  U115A 
Fort  Lewis 
Ft.  Lewis  Co:  Pierre 
Landholding  Agi 
Property  Number 
Status:  Excess 
Conunent:  36  sq.  1 
of  asbestos/lead 
tower,  off-site 
Bldg.  U507A 
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WA  98433- 
U103A,  U018A 

:  Army 
21199920266 


WA  98433- 
Army 
21199920267 


WA  98433- 
Army 
21199920268 

ft.,  needs  repair,  presence 
paint,  most  recent  use — 
site  use  only 


WA  98433- 
UlOlC,  U507B,  U557A 

:  Army 
21199920269 


ft.,  needs  repair,  presence 
paint,  off-site  use  only 


:e  WA  98433- 
1  icy:  Army 
21199920272 

ft. ,  needs  repair,  presence 
paint,  most  recent  use — 
use  only 


WA  98433- 
U015A.  U024E.  U052F, 

icy:  Army 
21199920273 


ft.,  needs  repair,  presence 
paint,  most  recent  use — 
off-site  use  only 


IS(  . 


eri  mess 


WA  98433- 
Army 
21199920274 


ft.,  needs  repair,  presence 
paint,  most  recent  use — 
I  ise  only 


WA  98433- 
Army 
21199920275 


needs  repair,  presence 
paint,  most  recent  use — 
only 


Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920276 

Status:  Excess 

Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 

Bldg.  C0120 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920281 
Status:  Excess 

Comment:  384  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
scale  house,  off-site  use  only 
Bldg.  A0334 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920284 
Status:  Excess 

Comment:  1092  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
sentry  station,  off-site  use  only 
Bldg.  01205 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920290 
Status:  Excess 

Comment:  87  sq.  ft.,  needs  repair,  piresence 
of  asbestos/lead  paint,  most  recent  use — 
storehouse,  off-site  use  only 
Bldg.  01259 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920291 
Status:  Excess 

Comment:  16  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 
Bldg.  01266 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920292 
Status:  Excess 

Comment:  45  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
shelter,  off-site  use  only 
Bldg.  1445 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920294 
Status:  Excess 

Comment:  144  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
generator  bldg.,  off-site  use  only 
Bldgs.  03091,03099 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920296 
Status:  Excess 

Comment:  various  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — sentry  station,  off-site  use  only 
Bldg.  4040 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Landholding  Agency:  Army 

Property  Number:  21199920298 

Status:  Excess 

Comment:  8326  sq.  ft.,  needs  repciir,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off-site  use  only 

Bldgs.  4072,  5104 

Fort  Lewis  ^ 

Ft.  Lewis  Co:  Pierce  WA  98433-      . 

Landholding  Agency:  Army 

Property  Number:  21199920299 

Status:  Excess 

Comment:  24/36  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  4295 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920300 

Status:  Excess 

Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5170 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landbolding  Agency:  Army 
Property  Number:  21199920301 
Status:  Excess 
Comment:  19,411  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — store,  off-site  use  only 
Bldg.  6191 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920303  * 

Status:  Excess 
Comment:  3663  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

exchange  branch,  off-site  use  only 
Bldgs.  08076,  08080 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920304 
Status:  Excess 
Comment:  3660/412  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  08093 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920305 

Status:  Excess 

Comment:  289  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

boat  storage,  off-site  use  only 
Bldg.  8279 
Fort  Lewis 

Ft.  Lewis  Co:. Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920306 
Status:  Excess 
Comment:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

fuel  disp.  fac,  off-site  use  only 
Bldgs.  8280,  8291 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920307 
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Status:  Excess 

Comment:  800/464  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  8956 
Fort  Lewis' 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920308 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  9530 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920309 

Status:  Excess 

Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only 
Bldg.  9574 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920310 
Status:  Excess 
Comment:  6005  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

veh.  shop.,  off-site  use  only 

Bldg.  9596 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920311 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only 

Load  (by  State) 

Georgia 

Land  (Railbed) 
Fort  Banning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199440440  ' 

Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

South  Carolina 

One  Acre 

Fort  Jackson 

Columbia  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  21200110089 

Status:  Underutilized 

Comment:  approx.  1  acre  . 

Suitable/Unavailable  Properties 

Buildings  (by  State) 
Alabama 

Bldgs.  1001-1006,  1106-1107 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  21200210027 

Status:  Unutilized 

Comment:  approx.  9000  sq.  ft.,  poor 
condition,  lead  paint  present,  most  recent 
use — warehouses,  off-site  use  only 

Bldg.  01433 


Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number:  21200220098 

Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use — office, 

off-site  use  only 
Bldg.  24220 
Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  363B2-  . , 
Landholding.Agency:  Army 
Property  Number:  21200320093 
Status:  Unutilized 
Comment:  2128  sq.  ft.,  needs  repair,  most 

recent  use — scout  bldg..  off-site  use  only 

Alaska 

Bldgs.  345,  347 

Ft.  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200320094 

Status:  Excess 

Comment:  9456  sq.  ft.,  needs  rehab,  off-site 

use  only 
Bldgs.  354,  357,  359 
Ft.  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200320095 
Status:  Excess 
Comment:  9456  sq.  ft.,  needs  rehab,  off-site 

use  only 
Bldg.  368 
Ft.  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200320096 
Status:  Excess 
Comment:  12,642  sq.  ft.,  needs  rehab,  off-site 

use  only 
Bldg.  370 
Ft.  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200320097'    • 
Status:  Excess 
Comment:  9456  sq.  ft.,  needs  rehab,  off-site 

use  only 

Georgia 

Bldg.  4090 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199630007 
Status:  Underutilized 
Comment:  3530  sq.  ft.,  most  recent  use — 
chapel,  off-site  use  only 

Bldg.  2410 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  21200140076 

Status:  Unutilized 

Comment:  8480  sq.  ft.,  needs  rehab,  potential 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  20802 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21200210078 
Status:  Unutilized 


Comment:  740  sq.  ft.,  needs  repair,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-920 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  21200240083 

Status:  Excess 

Comment:  13,337  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

Indiana 

Bldg.  301 

Fort  Benjamin  Harrison 

Indianapolis  Co:  Marion  IN  45216- 

Landholding  Agency:  Army 

Property  Number:  21200320098 

Status:  Unutilized 

Comment:  1564  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage  shed,  off- 
site  use  only 

Bldg.  302 

Fort  Benjcunin  Harrison 

Indianapolis  Co:  Marion  IN  46216— 

Landholding  Agency:  Army 

Property  Number:  21200320099 

Status:  Unutilized 

Comment:  400  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — switch  station,  off- 
site  use  only 

Bldg.  303  i 

Fort  Benjamin  Harrison 

Indianapolis  Co:  Marion  IN  46216- 

Landholding  Agency:  Army 

Property  Number:  21200320100 

Status:  LInutilized 

Comment:  462  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — heat  plant  bldg., 
off-site  use  only 

Bldg.  304 

Fort  Benjamin  Harrison 

Indianapolis  Co:  Marion  IN  46216- 

Landholding  Agency:  Army 

Property  Number:  21200320101 

Status:  Unutilized 

Comment:  896  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — heat  plant  bldg.. 
off-site  use  only 

Bldg.  334 

Fort  Benjamin  Harrison  ^ 

Indianapolis  Co:  Marion  IN  46216- 

Landholding  Agency:  Army 

Property  Number:  21200320102 

Status:  Unutilized 

Comment:  652  sq.  ft.,  possible  asbestos/lead 
paint,  off-site  use  only 

Bldg.  337 

Fort  Benjamin  Harrison 

Indianapolis  Co:  Marion  IN  46216- 

Landholding  Agency:  Army 

Property  Number:  21200320103 

Status:  Unutilized 

Comment:  675  sq.  ft.,  possible  asbestos/lead 
paint,  off-site  use  only 

Maryland 

Bldg.  2282C 
Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200230059 
Status:  Unutilized 

Comment:  46  sq.  ft.,  needs  rehab,  most  recent 
use — sentry  tower,  off-site  use  only 


45336 


Grounds 

MD  21005- 
cy:  Army 
21200320134 


sq.  ft.,  most  recent  use — 
site  use  only 


Bldg.  05257 
Aberdeen  Proving 
Aberdeen  Co:  Hiirford 
Landholding  Ag  >n( 
Property  Numbe  r 
Status:  Unutilized 
Comment:  1006 
maint  shop,  olf- 

Missouri 

Bldg.  2172 

Fort  Leonard  VVdod 

Ft.  Leonard  Wot^l  Co:  Pulaski  MO  65473- 

8994 
Landholding  Ag  incy:  Army 
Property  Numbe-:  21200040059 
Status:  Unutilized 
Comment:  2892 

operations,  of^: 

New  York 

Bldgs.  1511-15lfe 
U.S.  Military  Ac  idemy 
Training  Area 
Highlands  Co:  Ofange 
Landholding  Ag(  ncy 
Property  Numbe 
Status:  Unutilizep 
Comment:  2400 
most  recent 


<q.  ft.,  most  recent  use 
site  use  only 


NY  10996- 
Army 
21200320160 


ft.  each,  needs  rehab, 
usfe — barracks,  off-site  use  only 


iq. 


Oiang( 


Bldgs.  1523-15211 
L'.S.  Military  Aci  demy 
Training  Area 
Highlands  Co: 
Landholding  Agdncy 
Property  Numbei 
Status:  Unutili 
Comment:  2400 
most  recent  usi 


izeJ 


Oi  ange 


Bldgs.  1704-1701 
U.S.  Military  Ac; 
Training  Area 
Highlands  Co: 
Landholding  Agiicy 
Property  Numbe 
Status:  Unutilized 
Comment:  2400  s 

most  recent  usi 
Bldg.  1723 

U.S.  Military  Ac^emy 
Training  Area 
Highlands  Co:  Oifenge 
Landholding 
Property  Numbei 
Status:  Unutilizei  I 
Comment:  2400 

recent  use — da  r 

Bldgs.  1706-170? 
U.S.  Military  Acapemy 
Training  Area 
Highlands  Co;  Orknge 
Landholding  Age  icy 
Property  Number 
Status:  Unutilize( 
Comment:  2400 
most  recent  us< 


'  ^  \ 


Or  mgi 


Bldgs.  1731-1735 
U.S.  Military  Acapemy 
Training  Area 
Highlands  Co: 
Landholding  Age 
Property  Number 
Status:  Unutilizec 
Comment:  2400 
most  recent  u 


I  S) 
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;e  NY  10996- 
Army 
: 21200320161 


ft.  each,  needs  rehab, 
-barracks,  off-site  use  only 
1721-1722 
demv 


NY  10996- 
Army 
21200320162 

.  ft.  each,  needs  rehab, 
—barracks,  off-site  use  only 


NY  10996- 

cy:  Army 
21200320163 

.  ft.,  needs  rehab,  most 
room,  off-site  use  only 


NY  10996- 
.Army 
21200320164 


ft.  each,  needs  rehab, 
■barracks,  off-site  use  only 


;e  NY  10996- 
icy:  Army 
21200320165 


.  ft.  each,  needs  rehab, 
S6  —barracks,  off-site  use  only 


North  Carolina 

Bldgs.  A2245,  A2345 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310 

Landholding  Agency:  Army 

Property  Number:  21200240084 

Status:  Excess 

Comment:  3444  sq.  ft.  each,  possible 
asbestos/lead  paint,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 

Bldg.  A2544 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC- 

Landholding  Agency:  Army 

Property  Number:  21200240085 

Status:  Excess 

Comment:  4000  sq.  fl.,  possible  asbestos/lead 
paint,  most  recent  use — admin,  facility,  off- 
site  use  only 

Bldg.  D2826 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 

Landholding  Agency:  Army 

Property  Number:  21200240086 

Status:  Excess 

Comment:  41,520  sq.  ft.,  possible  a.sbestos/ 

lead  paint,  most  recent  use — barracks,  off- 
site  use  only 
Bldg.  N4116 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310- 
Landholding  Agency:  Army 
Property  Number:  21200240087 
Status:  Excess 
Comment:  3944  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — community 

facility,  off-site  use  only 
103  Bldgs. 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 
Location:  VVS001-WS02A,  PE001-PE031, 

002F1-02F36,  00651.  1101,  DT001-DT035, 

DT052-DT056,  09051 
Landholding  Agency:  Army 
Property  Number:  21200240088 
Status:  Excess 
Comment:  multi-use  structures,  various  sq  ft., 

possible  asbestos/lead  paint,  off-site  use 

only 

Tennessee 

Bldgs.  01551,  01552 

Fort  Campbell 

Ft.  Campbell  Co:  Montgomery  TN  42223- 

Landholding  Agency:  Army 

Property  Number:  21200230076 

Status:  Unutilized 

Comment:.  2052  sq.  ft. 

Texas 

Bldgs.  4219,  4227 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21200220139 

Status:  Unutilized 

Comment:  8056  &  10,500  sq.  ft.,  most  recent 

use — admin.,  off-site  u.se  only 
Bldgs.  4229,  4230,  4231 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220140 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  most  recent  use — hq. 

bldg.,  off-site  use  only 


Bldgs.  4244,  4246 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220141 
Status:  Unutilized 

Comment:  9000  sq.  ft.,  most  recent  use — 
'     storage,  off-site  use  only 
Bldgs.  4260,  4261,  4262 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200220142 
Status:  Unutilized 

Comment:  7680  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Virginia 

Bldg.  T2827 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number:  21200320172 

S<atus:  Unutilized 

Comment:  3550  sq.  ft.,  presence  of  asbestos, 

most  recent  use — dining,  off-site  use  only 
Bldg.  T2841 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agency:  Army 
Property  Number:  21200320173 
Status:  Unutilized 
Comment:  2950  sq.  ft.,  presence  of  asbestos, 

most  recent  use— dining,  off-site  use  only 

Washington 

Bldg.  03272 

Fort  Lewis 

Tacoma  Co:  Pierce  WA  98335- 

Landholding  Agency:  Army 

Property  Number:  21200220160 

Status:  Unutilized 

Comment:  21.373  sq.  ft.,  most  recent  use — 

hangar,  off-site  use  only 
Bldg.  04180 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21200240091 
Status:  Excess 
Comment:  72  sq.  ft.,  most  recent  use — guard 

shack,  off-site  use  only 

Bldg.  05904 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21200240092 
Status:  Excess 

Comment:  82  sq.  ft.,  most  recent  use — guard 
shack,  oft-site  use  only 

Bldgs.  9003,9517  o 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21200240093 
Status:  Excess 

Comment:  80  and  82  sq.  ft.,  most  recent  use — 
guard  shack,  off-site  use  only 

Land  (by  State) 

North  Carolina 

.92  Acre — Land 

Military  Ocean  Terminal',  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
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Property  Number:  21199610728 

Status:  Underutilized 

Comment:  municipal  drinking  waterwell, 

restricted  by  explosive  safety  regs..  New 

Hanover  County  Buffer  Zone 
10  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency;  Army 
Property  Number:  21199610729 
Status:  Underutilized 
Coirunent:  municipal  park,  restricted  by 

explosive  safety  regs.,  New  Hanover 

County  Buffer  Zone 
257  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number:  21199610730 
Status:  Underutilized 
Comment;  state  park,  restricted  by  explosive 

safety  regs..  New  Hanover  County  Buffer 

Zone 

24.83  acres — Tract  of  Land 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  21199620685 

Status:  Underutilized 

Comment:  24.83  acres,  municipal  park,  most 

recent  use — New  Hanover  County 

explosive  buffer  zone 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

69  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number;  21200040001- 

21200040012,  21200120018, 

21200220003-21200220004, 

21200240007-21200240023,21200320006, 

21200330001-2120330004 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
22  Bldgs.,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Number;  219740006,  21200010010, 

21200040013, 21200220001, 

21 200240001-2 1 200240005 
Status:  Unutilized 
Reason;  Extensive  deterioration 

Bldg.  28152 

Rucker 

Hartford  Co:  Geneva  AL  36344 

Landholding  Agency;  Army 

Property  Number;  21200230002 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Alaska 

10  Bldgs.,  Fort  Wainwright 

Ft.  Wainwright  AK  99703 

Landholding  Agency;  Army 

Property  Number;  219710090,  219710195- 

219710198,  219810002,  219810007, 

21199920001,  21200320005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  area;  Floodway 

(Some  are  extensively  deteriorated) 


13  Bldgs.,  Fort  Richardson 
Ft.  Richardson  Co:  AK  99505 
Landholding  Agency:  Army 
Property  Number:  21200320001- 

21200320004 
Status:  Excess 
Reason:  Extensive  deterioration  • 

Arizona 

32  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number:  219014560-219014591 
Status:  Underutilized 
Reason:  Secured  Area 

10  properties;  753  earth  covered  igloos;  above 
ground  standard  magazines 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40. 
Landholding  Agency;  Army 
Property  Number:  219014592-219014601 
Status:  Underutilized 
Reason:  Secured  Area 
7  Bldgs. 

Navajo  Depot  Activity 
Bellemont  Co;  Coconino  AZ  86015-5000 
Location:  12  miles  west  of  Flagstaff  on  1-40 
Landholding  Agency:  Army 
Property  Number:  219030273-219030274. 

219120177-219120181 
Status:  Unutilized 
Reason:  Secured  Area 
9  Bldgs. 
Camp  Navajo 
BeHemont  Co;  AZ  86015 
Landholding  Agency;  Army 
Property  Number:  21200140002- 

21200140010 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  15348,  15333 
Fort  Huachuca 

Ft.  Huachuca  Co:  Cochise  AZ  85613 
Landholding  Agency:  Army 
Propertv  Number:  21200240024, 

21200320005 
Status;  Excess 
Reason;  Extensive  deterioration 

Arkansas 

189  Bldgs.,  Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency;  Army 

Property  Number:  219630019,  219630021, 

219630029,  219640462-219640477, 

21200110001-21200110017, 

21200140011-21200140014 
Status;  Unutilized 
Reason;  Extensive  deterioration 

California 

Bldg.  18 

Riverbank  Army  Ammunition  Plant  5300 

Glaus  Road 
Riverbank  Co;  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number:  219012554 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

11  Bldgs.,  Nos.  2-8, 156, 1, 120, 181 


Riverbank  Army  Ammunition  Plant 
Riverbank  Co;  Stanislaus  CA  95367 — 
Landholding  Agency;  Army 
Property  Number;  219013582-219013588, 

219013590, 219240444-219240446 
Status:  Underutilized 
Reason;  Secured  Area 

Bldgs.  13,  171, 178  Riverbank  Ammun  Plant 
5300  Glaus  Road 

Riverbank  Co:  Stanislaus  CA  95367 — 
Landholding  Agency:  Army 
Property  Number;  219120162-219120164 
Status:  Underutilized 
Reason;  Secured  Area 
40  Bldgs. 

DDDRW  Sharpe  Facility 
Tracy  Go;  San  Joaquin  CA  95331 
Landholding  Agency:  Army 
Property  Number:  219610289,  21199930021. 

21 200030005-2 1 20003001 5 ,  2 1 20004001 5 , 

21200120029-21200120039,21200130004, 

21200240025-21200240030,21200330007 
Status:  Unutilized 
Reason;  Secured  Area 
Bldgs.  29,  39,  73,  154,  155,  193,  204,  257 
Los  Alamitos  Co;  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number:  219520040 
Status;  Unutilized 
Reason;  Extensive  deterioration 
10  Bldgs. 

Sierra  Army  Depot 
Herlong  Go;  Lassen  CA  96113 
Landholding  Agency;  Army 
Property  Number:  21199840015 

21199920033-21199920036, 

2 1 1 9994005  2-2 1 1 99940056 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

449  Bldgs. 

Gamp  Roberts 

Gamp  Roberts  Co;  San  Obispo  CA 

Landholding  Agency;  Army 

Property  Number:  21199730014,  219820192- 

219820235 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration 

27  Bldgs. 

Presidio  of  Monterey  Annex 
Seaside  Co;  Monterey  CA  93944 
Landholding  Agency:  Army 
Property  Number:  21199940051, 

21200130005 
Status:  Unutilized 
Reason;  Extensive  deterioration 
46  Bldgs. 
Fort  Irwin 

Ft.  Irwin  Go;  San  Bernardino  GA  92310 
Landholding  Agency:  Army 
Property  Number;  21199920037- 

21199920038,21200030016-21200030018, 

21200040014,21200110018-21200110020, 

21200130002-21200130003, 

21200210001-21200210005, 

21200240031-21200240033 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  00720 
Fort  Hunter  Liggett 
Jolon  Go:  Monterey  CA  93928 
Landholding  Agency:  Army 
Property  Number:  21200330006 


45338 
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Status:  Unutiliz(  id 

Reason:  Extensi'  'e  deterioration 

Colorado 

Bldgs.  T-317,  TA12,  431,  433 

Rocky  Mountaiq  Arsenal 

Commerce  Co:  Adams  CO  80022-2180 

Landholding  Ag  jncy:  Army 

Property  Number:  219320013-219320016 

Status:  Unutilizid 

Reason:  Within  ;  1000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Extensive  deterioration 
7  Bldgs.  Fort  CaBson 
Ft.  Carson  Co:  E|  Paso  CO  80913-5023 
Landholding  Agtncy:  Army 
Property  Numh«t':  219830024,  21200130006- 

21200130011 
Status:  Unutilizad 
Reason:  Extensive  deterioration 
Bldgs.  0OO87,  00088,  00096 
Pueblo  Chemical  Depot 
Pueblo  CO  8100»-9330 
Landholding  Agency:  Army 
Property  Numbe^:  21200030019- 

21200030021 
Status:  Unutili2 

Reason:  Extensivje  deterioration 
Georgia 

Fort  Stewart 
Sewage  Treatmeit  Plant 
Ft.  Stewart  Co  f^hesville  GA  31314- 
Landholding  Agency:  Army 
Property  Numbe^:  219013922 
Status:  Unutilized 
Reason:  Sewage  1  reatment 
Facility  12304 
Fort  Gordon 

Augusta  Co:  Ricltnond  GA  30905- 
Location:  Locate(  1  off  Lane  Avenue 
Landholding  Agency:  Army 
Property  Number:  219014787 
Status:  UnutiUzel 
Reason:  Wheeled 
rack 


154  Bldgs. 

Fort  Gordon 

Augusta  Co: 

Landholding 

Property  Number 

219410051,21 

219410100,21 

219630063 

219830038-21 

21200210061- 

21200220007- 

21200230007- 

Status:  Unutilize( 

Reason:  Extensive  i 

Bldg.  2872,  Fort 

Ft.  Benning  Co: 

Landholding 

Property  Number 

Status:  Unutilize( 

Reason:  Detached 

20  Bldgs.,  Fort 

Ft.  Benning  Co:  \ 

Landholding 

Property  Number 

219720017- 

219810030,  21 

219830076,  21 

21200030023- 


41 : 

21200330008-21200330010 
Status:  Unutilizet 


vehicle  grease/inspection 


Rich  mond  GA  30905- 
Ageticy:  Army 

219220269,  219410050- 
^410071-219410072, 
(410109,  219630044- 
21!  1640011-219640024, 
•1830067,  21199910012, 
; 1200210073. 
^1200220010. 
1200230015 

deterioration 
flenning 

\;uscogeeGA  31905 
Age  icy.  Army 
219220337 


lavatory 


Benni 


mg 
uscogee  GA  31905 
Agency:  Army 

219520150, 219610320, 
213720019,  219810028, 
^10035.  219830073, 
1|99930031-21199930037, 
200030027, 


Reason:  Extensive  deterioration 

18  Bldgs. 

Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30050 

Landholding  Agency:  Army 

Property  Number:  219620815,  21199920044- 

21199920050,  21200140016,21200220011- 

21200220012,21200230005 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Secured 

Area 

Bldg.  P8121,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314 
Landholding  Agency:  Army 
Property  Number:  21199940060 
Status:  Unutilized 
Reason:  Extensive  Deterioration 

3  Bldgs.,  Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Landholding  Agency:  Army 

Property  Number:  219630034,  219830068, 

21200120042 
Status:  Unutilized 
Reason:  Extensive  deterioration 

4  Bldgs.,  Fort  McPherson 

Ft.  McPherson  Co:  Fulton  GA  30330-5000 
Landholding  Agency:  Army 
Property  Number:  21200040016- 

21200040018,  21200230004 
Status:  Unutilized 
Reason:  Secured  Area 

Hawaii 

13  Bldgs. 

Schofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Niunber:  219014836-219014837, 

219030361,  21200330011 
Status:  Unutilized 
Reason:  Secured  Area  (Most  are  extensively 

deteriorated) 
4  Bldgs. 
Fort  Shafter 
Honolulu  Co:  HI  96819 
Landholding  Agency:  Army 
Property  Number:  21200240034, 

21200310001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Illinois 

13  Bldgs. 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number:  219110104-219110108, 

219210100,  219620427,  219620428, 

21200140043-21200140046 
Status:  Unutilized 
Reason:  Some  are  in  a  secured  area;  Some  are 

extensively  deteriorated 
Some  are  within  2000  ft.  of  flammable  or 

explosive  material 
15  Bldgs. 

Charles  Melvin  Price  Support  Center 
Granite  City  Co:  Madison  IL  62040 
Landholding  Agency:  Army 
Property  Number:  219820027,  21199930042- 

21199930053 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration;  Floodway 
Bldgs.  Ill,  145 
Col.  Schulstad  Memorial 


USARC 

Arlington  Heights  Co:  Cook  IL  60005 

Landholding  Agency:  Army 

Property  Number:  21200320012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Indiana 

173  Bldgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vermillion  IN  47966- 

Landholding  Agency:  Army 

Property  Number:  219011584,  219011586- 
219011587,  219011589-219011590, 
219011592-219011627,  219011629- 
219011636,  219011638-219011641, 
219210149,  219430336,  219430338, 
219530079-219530096,  219740021- 
219740026, 219820031-219820032, 
21199920063. 21200330015-21200330016 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated) 

2  Bldgs. 

Atterbury  Reserve  Forces  Training  Area 

Edinburgh  Co:  Johnson  IN  46124-1096 

Landholding  Agency:  Army 

Property  Number:  219230030-219230031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  300 

Fort  Benjamin  Harrison 

Indianapolis  Co:  Marion  IN  46216 

Landholding  Agency:  Army 

Property  Number:  21200320011 

Status:  Unutilized 

Reason:  Contamination  _ 

Iowa 

105  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landholding  Agency:  Army 

Property  Number:  219012605-219012607, 
219012609,  219012611,  219012613, 
219012620,  219012622,  219012624, 
219013706-219013738.  219120172- 
219120174. 219440112-219440158, 
219520002,  219520070,  219610414, 
219740027,  21200220022,  21200230019- 
21200230023,21200330012-21200330014 

Status:  Unutilized 

Reason:  (Many  are  in  a  Secured  Area)  (Most 
are  within  2000  ft.  of  flammable  or 
explosive  material) 

27  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638 

Landholding  Agency:  Army   • 

Property  Number:  219230005-219230029, 
219310017,219340091 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Kansas 

37  Bldgs. 

Kansas  Army  Ammunition  Plant 

Production  Area 

Parsons  Co:  Labette  KS  67357- 

Landholding  Agency:  Army 

Property  Number:  219011909-219011945 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 

ft.  of  flammable  or  explosive  material) 
121  Bldgs. 
Kansas  Army  Ammunition  Plant 
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Parsons  Co:  Labette  KS  67357 

Landholding  Agency:  Army 

Property  Number:  219620518-219620638 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  P-417 

Fort  Leavenworth 

Leavenworth  KS  66027 

Landholding  Agency:  Army 

Property  Number:  219740029 

Status:  Unutilized 

Reason:  Extensive  deterioration;  Sewage 

pump  station 
4  Bldgs. 
Fort  Riley 

Ft.  Riley  Co:  Riley  KS  66442 
Landholding  Agency:  Army 
Property  Number:  21200310007, 

21200310013-21200310015 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Kentucky 

Bldg.  126 

Lexington — Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  northeast  of  Lexington,   ■ 

Kentucky 
Landholding  Agency:  Army 
Property  Number:  219011661 
Status:  Unutilized 
Reason:  Secured  Area;  Sewage  treatment 

facility 
Bldg.  12 

Lexington — Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  Northeast  of  Lexington 
"  Kentucky 
Landholding  Agency:  Army 
Property  Number:  219011663 
Status:  Unutilized 

Reason:  Industrial  waste  treatment  plant 
'474  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  21200130026- 

21200130029,  21200220030-21200220055, 

21200240035-21200240045, 

21200320013-21200320014 
Status:  Unutilized 
Reason: 

Extensive  deterioration 
44  Bldgs.,  ' 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number:  21200110030- 

21200110049,  21200140048.  21200140053, 

21200220029, 21200230029-21200230030, 

21200320018,  21200330017-21200330022 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Louisiana 

528  Bldgs. 

Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023 

Landholding  Agency:  Army 

Property  Number:  219011714-219011716, 
219011735-219011737,  219012112, 
219013863-219013869, 219110131, 
219240138-219240147,  219420332, 
219610049-219610263,  219620002- 
219620200, 219620749-219620801, 
219820047-219820078 


Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 

ft.  of  flammable  or  explosive 

material)(Some  are  extensively 

deteriorated) 
38  Bldgs.,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  21199920070, 

21199920078.  21199940074,  21199940075, 

21200120058,21200130030-21200130043 
Status:  Unutilized 
Reason:  Extensive  deterioration  (Some  are  in 

Floodway) 

Maryland 

49  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219011417,  219012610, 
219012637-219012642,  219012658- 
219012662,  219013773, 219014711, 
219610489-219610490,  219730077,, 
219810070-219810121,  219820090- 
219820096,21200120059-21200120060, 
21200330024-21200330025 

Status:  Unutilized 

Reason:  Most  are  in  a  secured  area.  (Some  are 
within  2000  ft.  of  flammable  or  explosive 
material)  (Some  are  in  a  floodway)  (Some 
are  extensively  deteriorated) 

73  Bldgs.  Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755 

Landholding  Agency:  Army 

Property  Number:  219710186,  219740068- 

219740076, 219810065, 21199910019, 

21199940084,  21200140059-21200140060, 
,    21200240046-21200240053,  21200310017, 

21200330023 
Status:  Unutilized 
Reason:  Extensive  deterioration 
12  Bldgs. 

Woodstock  Military  Rsv 
Granite  Co:  Baltimore  MD  22163 
Landholding  Agency:  Army 
Property  Number:  21200130044- 

21200130052 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  00602,  00605 
Adelphi  Lab  Center 
Adelphi  Co:  MD  20783 
Landholding  Agency:  Army 
Property  Number:  21200220056- 

21200220057 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  00211 

Curtis  Bay  Ordnance  Depot 
Baltimore  Co:  MD  21226 
Landholding  Agency:  Army 
Property  Number:  21200320024 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Massachusetts 

Bldg.  3462,  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  Barnstable  MA  024620-5003 
Landholding  Agency:  Army 
Property  Number:  219230095 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 


Bldg.  1211  Camp  Edwards 

Massachusetts  Military  Reservation 

Bourne  Co:  Barnstable  MA  02462-5003 

Landholding  Agency:  Army 

Property  Number:  219310020 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  OGOOl 

LTA  Granby 

Granby  Co:  Hampshire  MA 

Landholding  Agency:  Army 

Property  Number:  219810062 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Michigan 

Bldgs.  5755-5756 
Newport  Weekend  Training  Site 
Carleton  Co:  Monroe  MI  48166 
Landholding  Agency:  Army 
Property  Number:  219310060-219310061 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

13  Bldgs. 

Fort  Custer  Training  Center 

2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 

Landholding  Agency:  Army 

Property  Number:  21200220058- 

21200220062 
Status:  Unutilized 
Reason:  Extensive  deterioration 

10  Bldgs. 

Selft-idge  ANG  Base 
Selfridge  Co:  MI  48045 
Landholding  Agency:  Army 
Property  Number:  21199930059, 

21199940089-21199940093, 

21200110052-21200110055 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  08625.  8639 
Poxin  USAR  Center 
Southfield  Co:  Oakland  MI  48034 
Landholding  Agency:  Army 
Property  Number:  21200330026- 

21200330027 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Minnesota 

160  Bldgs. 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number:  219120166,  219210014- 
219210015,  219220227-219220235, 
219240328, 219310056,  219320152- 
219320156,  219330096-219330106, 
219340015, 219410159-219410189, 
219420198-219420283,  219430060- 
219430064, 21200130053-21200130054 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 
(Some  are  extensively  deteriorated) 

Missouri 


83  bngs. 

Lake  City  Army  Ammo.  Plant 

Independence  Co:  Jackson  MO  64050- 

Landholding  Agency:  Army 

Property  Number:  219013666-219013669, 
219530134-219530136,  21199910023- 
21199910035, 21199920082, 21200030049 


45340 


2ed 


Status:  Unutili 
Reason:  Secuieil 
ft.  of  flamroal  1 


9  Bldgs. 
St.  Louis  Army 
4800  Goodfelloiv 
St.  Louis  Co:  St 
Landholding  Aiency 
Property  Numb  ir 

219610469-2  I 
Status:  Unutili: 
Reason:  Secure< 

deteriorated) 
26  Bldgs. 

Fort  Leonard  Wtod 
Ft.  Leonard 

5000 
Landholding  Adency 
Property  Numb*  r 

21199910020+21 

21200320025 

21200330028-1-2 
Status:  Unutili 
Reason:  Within 

explosive  material 

deteriorated.) 

Bldg.  P4122 

U.S.  Army 

St.  Louis  Co:  St. 

Landholding  Agfency 

Property  Numbc  r 

Status:  Unutilizi 

Reason:  Extensile 


Ammunition  Pljuit 
Blvd. 
Louis  MO  63120-1798 

Army 
: 219120067-219120068, 
9610475 
;^d 

Area  (Some  are  extensively 


Wo^id  Co:  Pulaski  MO  65473- 

Army 
219430070-219430075, 
199910021, 
21200320032. 
1200330031 
z^d 
2000  ft.  of  flammable  or 
(Some  are  extensively 


Resei  ve 


Center 
Charles  MO  63120-1794 
Armv 
21200240055 
id 


deterioration 
P4072,  P4073 
Ordnai  ice  Plant 

Charles  MO  63120-1794 
Ag  mcy:  Army 

21200310019 


Bldgs.  P4074 

St.  Louis 

St.  Louis  Co:  St. 

Landholding 

Property  Numbet: 

Status:  Unutilizf  d 

Reason:  Extensile  deterioration 

Nevada 

Bldg.  292 
Hawthorne  Arm  ' 
Hawthorne  Co 
Landholding  Agincy 
Property  Numbe  •; 
Status:  Unutiliz€  d 
Reason:  Secured  Area 
39  Bldgs 

Hawthorne  Arm' ' 
Hawthorne  Co 
Landholding  Agi 
Property  NumbeJ'; 

219013643 
Status:  Underuti 
Reason:  Secured 

runway  clear 

flammable  or 
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Area  (Some  are  within  2000 
le  or  explosive  material) 


Ammunition  Plant 
I^ineral  NV89415— 
Army 
219013614 


Ammunition  Plant 
NCineral  NV  89415- 
ncy:  Army 
: 219012013,  219013615- 


ized 

Area  (Some  within  airport 
many  within  2000  ft.  of 
plosive  material) 


2  one 


ex 


Bldgs. 


(94 


Ammunition  Plant 
15-0015 
Army 
219830132 


2D00 


ft.  of  flammable  or* 
1;  Secured  Area 


Group  101,  34 
Hawthorne  Arm; 
Co:  Mineral  NV 
Landholding  Agdncy 
Property  Numbei 
Status:  Unutilizep 
Reason:  Within 
explosive  mat^'ia 

New  Jersey 

164  Bldgs. 

Picatinny  Arsena  I 

Dover  Co:  Morris  NJ  07806-5000 

Landholding  Age  ncy:  Army 

Property  Numbei :  219010444-219010474. 
219010639-21  1010664.  219010680- 
219010715.  21  1012428.  219012430, 


219012433-219012465,  219012469, 
219012475,  219012765,  219014306, 
219014311,  219014317,  219140617, 
219230123.  219420006.  219530147, 
219540005,  219540007,  219740113- 
219740127,21199940094-21199940099, 
21200130057-21200130063, 21200220063, 
21200230071-21200230075, 
21200330047-21200330063 

Status:  Excess 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 
(Some  are  extensively  deteriorated)  (Some 
are  in  a  floodway) 

4  Bldgs. 

Ft.  Monmouth 

Ft.  Monmouth  Co:  NJ  07703 

Landholding  Agency:  Army 

Property  Number:  21200330033- 
21200330036 

Status:  Unutilized 

Reason:  Extensive  deterioration  - 

12  Bldgs. 

FortDix 

Ft.  Dix  Co:  Burlington  NJ  08640-5506 

Landholding  Agency:  Army 

Property  Number:  21200320034, 
21200330037-21200330046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

Bldgs.  110.  143.  2084.  2105.  2110 

Seneca  Army  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agency:  Army 

Property  Number:  219240439,  219240440- 

219240443 
Status:  Unutilized 
Reason;  Secured  Area:  Extensive 

deterioration 
Bldgs.  12.  134 
Watervliet  Arsenal 
Watervliet  NY 
Landholding  Agency:  Army 
Property  Number:  219730099,  21199840068 
Status:  Unutilized 

Reason:  Extensive  deterioration  Secured  Area 
13  Bldgs. 

Youngstown  Training  Site 
Youngstown  Co:  Niagara  NY  14131 
Landholding  Agency:  Army 
Property  Number:  21200220064- 

21200220069 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1716 

U.S.  Military  Academy 
West  Point  Co:  NY  10996 
Landholding  Agency:  Army 
Property  Number:  21200330064 
Status:  Unutilized 
Reason:  Extensive  deterioration 

North  Carolina 

75  Bldgs.  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219620480.  219640074, 

219710102-219710111.  219710224. 
•     219810167,21199930063-21199930066. 

21200040035.  21200140064 
Status:  Unutilized 
Reason:  Extensive  deterioration 
5  Bldgs. 
Military  Ocean  Terminal 


Southport  Co:  Bnmswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  219530155,  219810158- 

219810160, 21200330032 
Status:  Unutilized 
Reason:  Secured  Area 

North  Dakota 

Bldgs.  440,  455,  456.  3101,  3110 
Stanley  R.  Mickelsen 
Nekoma  Co:  Cavalier  ND  58355 
Landholding  Agency:  Army 
Property  Number:  21199940103- 

21199940107 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Ohio 

354  Bldgs. 

Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number:  21199840069- 

21199840104.  21200240064, 

21200320040-21200320045 
Status:  Unutilized 
Reason:  Secured  Area 
7  Bldgs. 

Lima  Army  Tank  Plant 
Lima  OH  45804-1898 
Landholding  Agency:  Army 
Property  Number:  219730104-219730110 
Status:  Unutilized 
Reason:  Secured  Area 

Oklahoma 

5  Bldgs. 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-^ 

Landholding  Agency:  Army 

Property  Number:  219510023,  21200330065- 

21200330067 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Oregon 

11  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number:  219012174-219012176. 
219012178-219012179,  219012190- 
219012191,  219012197-219012198, 
219012217,  219012229 

Status:  Underutilized 

Reason:  Secured  Area 

34  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number:  219012177,  219012185- 
219012186, 219012189,  219012195- 
219012196,  219012199-219012205, 
219012207-219012208,  219012225. 
219012279. 219014304-219014305, 
219014782. 219030362-219030363, 
219120032,21199840108-21199840110. 
2 1 199920084-2 1 1 99920090 

Status:  Unutilized 

Reason:  Secured  Area 

Pennsylvania 

59  Bldgs. 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 
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Landholding  Agency:  Army 

Property  Number:  219640337,  219730122- 

219730128,  219740137.  219810178- 

219810193 
Status:  Unutilized 
Reason:  Extensive  deterioration 
28  Bldgs. 

Defense  Distribution  Depot 
New  Cumbedand  Co:  York  PA  17070-5001 
Landholding  Agency:  Army 
Property  Number:  21199940109- 

21199940112.  21200030060, 

21200110058-21200110063. 

21200130070-21200130072. 

21200220072-21200220073, 

21200330070-21200330076 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated) 

Bldg.  01006 

Tobyhanna  Army  Depot 

Tobyhanna  Co:  Monroe  PA  18466 

Landholding  Agency:  Army 

Property  Number:  21200330068  , 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  01003 

C.E.  Kelly  Support  Facility 

Neville  Island  Co:  Allegheny  PA  15225 

Landholding  Agency:  Army 

Property  Number:  21200330069 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Puerto  Rico 

74  Bldgs. 
Fort  Buchanan 
Guaynabo  Co:  PR  00934 
Landholding  Agency:  Army 
Property  Number:  21200330077- 

21200330092 
Status:  Unutilized 
Reason:  Secured  Area 

Rhode  Island 

Bldg.  104 

Army  Aviation 

North  Kingstown  Co:  Washington  RI  02852 

Landholding  Agency:  Army 

Property  Number:  21200120064 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Carolina  ^ 

40  Bldgs.,  Fort  Jackson    ■ 

Ft.  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number:  219440237.  219440239. 
219620312,  219620317,  219620348, 
219620351. 219640138-219640139,  ' 
21199640148-21199640149,  219720095, 
219720097,  219730130,  219730132, 
219730145-219730157,  219740138, 
219820102-219820111,  219830139- 
219830157 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tennessee 

79  Bldgs. 

Holston  Army  Ammunition  Plant 

Kingsport  Co:  Hawkins  TN  61299-6000 

Landholding  Agency:  Army 

Property  Number:  219012304-  219012309, 
219012311-219012312,  219012314, 
219012316-219012317,  219012319, 
219012328,  219012330,  219012332, 


219012334,  219012337,  219013790, 
219140613,  219440212-219440216, 
219510025-219510028,21200230035, 
21200310038-21200310042. 
21200320054-21200320074.  21200330093 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 

10  Bldgs. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Arnly 

Property  Number:  219240447-219240449, 
219320182-219320184,  219330176- 
219330177,  219520034,  219740139 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  Z-183A 

Milan  Army  Ammunition  Plant 
Milan  Co:  Gibson  TN  38358 
Landholding  Agency:  Army 
Property  Number:  219240783 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
37  Bldgs. 
Fort  Campbell 

Ft.  Campbell  Co:  Montgomery  TN  42223 
Landholding  Agency:  Army 
Property  Number:  21200220023- 

21200220025,21200230031-21200230034. 

21200240065.  21200320046, 

21200330094-21200330100 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Texas 

20  Bldgs. 

Lone  Star  Army  Ammunition  Plant 

Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number:  219012524.  219012529, 
219012533. 219012536,  219012539- 
219012540.  219012542,  219012544- 
219012545, 219030337-219030345 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

225  Bldgs. 

Longhom  Army  Ammunition  Plant 

Karnack  Co:  Harrison  TX  75661- 

Location:  State  highway  43  north 

Landholding  Agency:  Army 

Property  Number:  219012546,  219012548, 
219610555-219610584,  219610635, 
219620244-219620287,  219620827- 
219620837. 21200020054-21200020070 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material) 

16  Bldgs.,  Red  River  Army  Depot 

Texarkana  Co:  Bowie  TX  75507-5000 

Landholding  Agency:  Army 

Property  Number:  219420315-219420327, 
219430095-219430097 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated) 

82  Bldgs.  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916 

Landholding  Agency:  Army 


Property  Number:  219730160-219730186. 

219830161-219830197.21200310044. 

21200320079 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Starr  Ranch.  Bldg.  703B 

Longhorn  Army  Ammunition  Plant 

Karnack  Co:  Harrison  TX  75661 

Landholding  Agency:  Armv 

Property  Number:  219640186.  219640494 

Status:  Unutilized 

Reason:  Floodway 

Bldgs.  D5028.  D5036,  D5039 

Grand  Prairie  Reserve 

Complex 

Grand  Prairie  Co:  Tarrant  TX  75050 

Landholding  Agency:  Army 

Property  Number:  21200330101- 

21200330103 
Status:  Unutilized 
Reason:  Secured  Area 

Utah 

Bldgs.  4555,  4554 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number:  219012166.  219030366. 
Status:  Unutilized 

Reason:  Secured  Area  •  ^ 

Bldg.  S-^301 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Ariny 
Property  Number:  219012751 
Status:  Underutilized 
■  Reason:  Secured  Area 
3  Eidgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  84022- 
Landholding  Agency;  Army 
Property  Number:  219013997,  219130012. 

21200120065 
Status:  Underutilized 
Reason:  Secured  Area 
51  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  219330181-219330182. 

219330185.  219420328-219420329. 

21199920091-21199920101 
Status:  Unutilized 
Reason;  Secured  Area 

Bldgs.  3102.  5145,  8030 
Deseret  Chemical  Depot 
Tooele  UT  84074 
Landholding  Agency:  Army 
Property  Number;  219820119-219820121 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

Virginia 

346  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co;  Montgomery  VA  24141- 

Landholding  Agency:  Army 

Property  Number:  219010833,  219010836, 
219010839,  219010842,  219010844, 
219010847-219010890, 219010892- 
219010912.219011521-219011577, 
219011581-219011583,  219011585. 
219011588,  219011591.  219013559- 
219013570, 219110142-219110143, 
219120071, 219140618-219140633, 


45342 


ir 


219220210-:! 
219230103 
219440225 
219520037 
219610607 
219830267 
2120023003$ 
Status:  Unuti 
Reason:  With 
explosive 
extensively 

13  Bldgs. 

Radford  Array 

Radford  Co 

Landholding 

Property  Num^e 
219010837- 
219010841, 
219010846, 
219011580 

Status:  Unutiliied 

Reason:  Within 
explosive 
detached 


19220218,  219230100- 
19240324.  219440219- 
19510031-219510033, 
19520052,  219530194, 
19610608,  219830223- 
:  1200020079-21200020081, 

21200240071-21200240072 
:ed 

2000  ft.  of  flammable  or 
me  terial;  Secured  Area  (Some  are 
c  eteriorated) 

Ammunition  Plant 
M(  intgomery  VA  24141- 
A  ;ency:  Army 

r:  219010834-219010835, 
^19010838,  219010840- 
219010843,219010845- 
219010891,  219011578- 


2000  ft.  of  flammable  or 
majerial;  Secured  Area;  Latrine, 


stri^cture 
34  Bldgs. 
U.S.  Arn.y  Confined  Arms  Support 

Command 
Fort  Lee  Co:  Prihce 
Landholding  A|  ;ency 
Property  Number: 


George  VA  23801- 
Army 
219240107,  219330210, 
219330225-219330228,  219520062, 
9620497, 219620866- 
2|9630115,  219740156, 
9830210,  21199940129- 
21200030062. 21200040040, 
21200120067,  21200230037, 


-2  1 


Euit 


6  Bldgs.,  Fort 
Ft.  Eustis  Co.  Vfii 
Landholding  Ag(  ncy 
Property  Numbe: 
21200210026 
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Office 
Ammunition  Plant 


219610597, 

219620876. 

219830208- 

21199940131 

21200110064 

21200240070 
Status:  Unutiliz  jd 
Reason:  Extensi  re  deterioration  (Some  are  in 

a  secured  arej-i 
56  Bldgs 
Red  Water  Field 
Radford  Army 
Radford  VA  241)41 
Landholding 
Property  Numb*  r 
Status:  Unutilized 
Reason:  Within 

explosive  material 
45  Bldgs. 
Fort  A.P.  Hill 
Bowling  Green 
Landholding  Ag  ;ncy: 
Property  Numbe  r 

21200240068421 

21200310058 
Status:  Unutiliz(  d 
Reason:  Secured 

deterioration 
11  Bldgs. 
Fort  Belvoir 
Ft.  Belvoir  Co 
Landholding  Agtncy 
Property  Num 
21199910051 
2119994011 
2120O030O63-J2 
21200130075-21 
Status:  Unutilize  d 
Reason:  Extensile  deterioration 


ncy:  Army 

: 219430341-219430396 
i 

!000  ft.  of  flammable  or 
Secured  Area 


(Jo:  Caroline  VA  22427 
Army 
: 21200110069, 

200240069,  21200310045, 
21200310060 
d 
Area;  Extensive 


Fairfax  VA  22060-5116 
Army 

:2119991MSV 

211999201^^^ 

199940120, 

1200030064, 

200130077 


ibe- 


7-211 


IS 

23604 

Army 
:  21200210025- 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  448,  Fort  Myer 

Ft.  Myer  Co:  Arlington  VA  22211-1199 

Landholding  Agency:  Army 

Property  Number:  21200010069 

Status:  Underutilized 

Reason:  Extensive  deterioration 

8  Bldgs. 

Fort  Monroe 

Ft.  Monroe  Co:  VA  23651 

Landholding  Agency:  Army 
Property  Number:  21200220076- 

21200220079, 21200310047 
Status:  Excess 

Reason:  Extensive  deterioration 
51  Bldgs. 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824 
Landholding  Agency:  Army 
Property  Number:  21200220087- 

21200220092.21200320080-21200320087 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  00723,  Fort  Story 
Ft.  Story  Co:  Princess  Ann  VA  23459 
Landholding  Agency:  Army 
Property  Number:  21200310046 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Washington 

665  Bldgs.,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-5000 
Landholding  Agency:  Army 
Property  Number:  219610006,  219610009- 
219610010,  219610045-219610046, 
219620512-219620517,  219640193, 
219720142-219720151,  219810205- 
219810242,  219820132,  21199910063- 
21199910078,21199920125-21199920174, 
21199930080-21199930104,  21199940134, 
21200120068,21200140072-21200140073. 
21200210075, 21200220097, 
21200320091-21200320092, 
21200330104-21200330106 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 
deterioration 

Bldg.  HBC07,  Fort  Lewis 

Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 

Landholding  Agency:  Army 

Property  Number:  219740166 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  415,  Fort  Worden 

Port  Angeles  Co:  Clallam  WA  98362 

Landholding  Agency:  Army 

Property  Number:  21199910062 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U515A,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 

Landholding  Agency:  Army 

Property  Number:  21199920124 

Status:  Excess 

Reason:  Gas  chamber  - 

Bldgs.  02401,02402 

Vancouver  Barracks  Cemetery 

Vancouver  Co:  WA  98661 

Landholding  Agency:  Army 

Property  Number:  21200310048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

4  Bldgs.  Renton  USARC 


00460,  00485,  00480,  00411 
Renton  Co:  WA  980058 
Landholding  Agency:  Army 
Property  Number:  21200310049 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Wisconsin 

5  Bldgs.  • 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number:  219011209-21901 1212, 

219011217 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Friable  asbestos; 

Secured  Area 

153  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 

Property  Number:  219011104,  219011106, 
219011108-219011113, 219011115- 
219011117,  219011119-219011120, 
219011122-219011139, 219011141- 
219011142,  219011144,  219011148- 
219011208, 219011213-219011216, 
219011218-219011234,219011236, 
219011238, 219011240,  219011242, 
219011244, 219011247,  219011249. 
219011251,  219011256,  219011259, 
219011263,  219011265,  219011268. 
219011270,  219011275,  219011277, 
219011280, 219011282, 219011284. 
219011286,  219011290,  219011293, 
219011295,  219011297,  219011300, 
219011302,219011304-219011311, 
219011317, 219011319-219011321, 
219011323 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Friable  asbestos; 
Secured  Area 

4  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number:  219013871-219013873, 
219013875 

Status:  Underutilized 

Reason:  Secured  Area 

906  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number:  219013876-219013878, 
,      219210097-219210099,  219220295- 
219220311,219510065,219510067, 
219510069-219510077,  219740184- 
219740271,  21200020083-21200020155, 
2 1 200240074-2 1 200240080 

Status:  Unutilized 

Reason:  (Most  are  in  a  secured  area)  (Most  are 
within  2000  ft.  of  flammable  or  explosive 
material  (Some  are  extensively 
deteriorated) 

Land  (by  State) 

Indiana 

Newport  Army  Ammunition  Plant 
East  of  14th  St.  &  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landholding  Agency:  Army 
Property  Number:  219012360 
Status:  Unutilized 
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Reason:  Within  2000  ft.  of  flammable  or 
explosive  materia);  Secured  Area 

Maryland 

Carroll  Island.  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number:  219012630,  2190J2632 

Status:  Underutilized 

Reason:  Floodway;  Secured  Area  ■ 

Minnesota 

Portion  of  R.R.  Spur 

Twin  Cities  Army  Ammunition  Pleuit 

New  Brighton  Cb:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number:  219620472 

Status:  Unutilized 

Reason:  Landlocked 

New  Jersey 

Land 

Armament  Research  Development  &  Eng. 
Center 


Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 

Landholding  Agency:  Army 

Property  Number:  219013788 

Status:  Unutilized 

Reason:  Secured  Area 

Spur  Line/Right  of  Way 
AJmament  Rsch.,  Dev.,  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219530143 
Status:  Unutilized 
Reason:  Floodway 
2.0  Acres,  Berkshire  Trail 
Armament  Rsch.,  Dev.,  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910036 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Texas 

Land — Approx.  50  acres 

Lone  Star  Army  Ammunition  Plant 

Texarkana  Co:  Bowie  TX  75505-9100 


Landholding  Agency:  Army 

Property  Number:  219420308 

Status:  Unutilized 

Reason:  Secured  Area 

Training  Land  (3.764  acres) 

Camp  Swift  Military  Rsv. 

Bastrop  Co:  TX  » 

Landholding  Agency:  Army 

Property  Number:  21200130073 

Status:  Unutilized 

Reason:  Secured  Area 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Location:  Vacant  land  within  plant 

boundaries 
Landholding  Agency:  Army 
Property  Number:  219013783 
Status:  Unutilized 
Reason:  Secured  Area 

[FR  Doc.  03-19361  Filed  7-31-03;  8:45  am] 

BILUNG  CODE  4210-29-P 


k 


Friday, 
August  1,  2003 


Part  m 

Department  of 
Health  and  Human 
Services 

Centers  of  Medicare  &  Medicaid  Services 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42CFRPartsj412and413 

[CMS-1470-F]| 
RIN  093&-AL8^ 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2004 
Rates 


AGENCY:  Cent 
Medicaid 
action:  Final 


I  irs  for  Medicare  and 
SericestCMS),  HHS. 
rule. 


SUMMARY:  We  are  revising  the  Medicare 
hospital  inpat  ent  prospective  payment 
systems  {IPPS  for  operating  and  capital 
costs  to  imple  nent  changes  arising  from 
our  continuin  ;  experience  with  these 
systems.  In  ad  dition,  in  the  Addendum 
to  this  final  rule,  we  are  describing 
changes  to  the  amoimts  and  factors  used 
to  determine  t  le  rates  for  Medicare 
hospital  inpat  ent  services  for  operating 
costs  and  capi  :al-related  costs.  These 
changes  are  ap  plicable  to  discharges 
occurring  on  or  after  October  1,  2003. 
We  also  are  se  ting  forth  rate-of-increase 
limits  as  well  is  policy  changes  for 
hospitals  and  lospital  units  excluded 
from  the  IPPS  hat  axe  paid  on  a  cost 
basis  subject  \v  these  limits. 

Among  othe  •  changes  that  we  are 
making  are:  ch  anges  to  the  classification 
of  cases  to  the  diagnosis-related  groups 
(DRGS);  changjs  to  the  long-term  care 
(LTC)-DRGs  aj  id  relative  weights;  the 
introduction  o  updated  wage  data  used 
to  compute  tht  wage  index;  the 
approval  of  ne  v  technologies  for  add-on 
payments:  chajiges  to  the  policies 
governing  post  icute  care  transfers: 
payments  to  hcispitals  for  the  direct  and 
indirect  costs  c  f  graduate  medical 
education;  pas  ;-through  payments  for 
niu-sing  and  al  ied  health  education 
programs;  detemination  of  hospital 
beds  and  patiei  it  days  for  payment 
adjustment  pu  poses;  and  payments  to 
critical  access  lospitals  (CAHs). 
EFFECTIVE  DATE  5:  The  provisions  of  this 
final  rule,  exce  )t  the  provisions  of 
§  412.230(e)(2)  ii)(A)  (because  it  grants 
an  exemption)  md  §412.278(f}(2)(i),  are 
effective  on  Oc  ober  1,  2003.  The 
provisions  of  §  412.230(e)(2)(ii)(A)  and 
§412.278(f)(2)(  )  are  effective  on  August 
1,  2003.  This  n  le  is  a  major  rule  as 
defined  in  5  U.  5.C.  804(2).  Pursuant  to 
5  U.S.C.  801(a)  1)(A).  we  are  submitting 
a  report  to  Con  ;ress  on  this  rule  on 
August  1,  2003 

FOR  FURTHER  IN^ORMATK)N  CONTACT: 


Stephen  Phillips,  (410)  786-4548. 
Operating  Prospective  Payment, 
Diagnosis-Related  Groups  (DRGs), 
Wage  Index,  New  Medical  Services 
and  Technology,  Patient  Transfers, 
Counting  Beds  and  Patient  Days,  and 
Hospital  Geographic  Reclassifications 
Issues. 

Tzvi  Hefter,  (410)  786-4487,  Capital 
Prospective  Payment,  Excluded 
Hospitals,  Nursing  and  Allied  Health 
Education,  Graduate  Medical 
Education,  and  Critical  Access 
Hospital  Issues,  and  Long-Term  Care 
(LTC)-DRGs. 

Sandra  Hetrick,  (410)  786-4542,  RCE 
Limits. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  PO  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
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payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  under 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively  set  rates.  Section 
1886(g)  of  the  Act  requires  the  Secretary 
to  pay  for  the  capital-related  costs  of 
hospital  inpatient  stays  under  a 
prospective  payment  system  (PPS). 
Under  these  PPSs,  Medicare  payment 
for  hospital  inpatient  operating  and 
capital-related  costs  is  made  at 
predetermined,  specific  rates  for  each 
hospital  discharge.  Discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs). 

Tne  base  payment  rate  is  comprised  of 
a  standardized  amount  that  is  divided 
into  a  labor-related  share  and  a 
nonlabor-related  share.  The  labor- 
related  share  is  adjusted  by  the  wage 
index  applicable  to  the  area  where  the 
hospital  is  located;  and  if  the  hospital  is 
located  in  Alaska  or  Hawaii,  the 
nonlabor-related  share  is  adjusted  by  a 
cost-of-living  adjustment  factor.  This 
base  payment  rate  is  multiplied  by  the 
DRG  relative  weight. 

If  the  hospital  treats  a  high  percentage 
of  low-income  patients,  it  receives  a 
percentage  add-on  payment  applied  to 
the  DRG-adjusted  base  payment  rate. 
This  add-on  payment,  known  as  the 
disproportionate  share  hospital  (DSH) 
adjustment,  provides  for  a  percentage 
increase  in  Medicare  payments  to 
hospitals  that  qualify  under  either  of 
two  statutory  formulas  designed  to 
identify  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients.  For  qualifying  hospitals,  the 
amount  of  this  adjustment  may  vary 
based  on  the  outcome  of  the  statutory 
calculations. 

If  the  hospital  is  an  approved  teaching 
hospital,  it  receives  a  percentage  add-on 
payment  for  each  case  paid  under  the 
IPPS  (known  as  the  indirect  medical 
education  (IME)  adjustment).  This 
percentage  varies,  depending  on  the 
ratio  of  residents  to  beds. 

Additional  payments  may  be  made  for 
cases  that  involve  new  technologies  that 
have  been  approved  for  special  add-on 
payments.  To  qualify,  a  new  technology 
must  demonstrate  that  it  is  a  substantial 
clinical  improvement  over  technologies 
otherwise  available,  and  that,  absent  an 
add-on  payment,  it  would  be 
inadequately  paid  under  the  regular 
DRG  payment. 

The  costs  incurred  by  the  hospital  for 
a  case  are  evaluated  to  determine 
whether  the  hospital  is  eligible  for  an 
additional  payment  as  an  outlier  case. 
This  additional  payment  is  designed  to 
protect  the  hospital  from  large  financial 
losses  due  to  unusually  expensive  cases. 
Any  outlier  payment  due  is  added  to  the 
DRG-adjusted  base  payment  rate,  plus 


any  DSH,  IME,  and  new  technology  add- 
on adjustments. 

Although  payments  to  most  hospitals 
under  the  IPPS  are  made  on  the  basis  of 
the  stcuidardized  amounts,  some 
categories  of  hospitals  are  paid  the 
higher  of  a  hospital-specific  rate  based 
on  their  costs  in  a  base  year  (the  higher 
of  FY  1982.  FY  1987,  or  FY  1996)  or  the 
IPPS  rate  based  on  the  standardized 
amount.  For  example,  sole  community 
hospitals  (SCHs)  are  the  sole  source  of 
care  in  their  areas,  and  Medicare- 
dependent,  small  rural  hospitals 
(MDHs)  are  a  major  source  of  care  for 
Medicare  beneficiaries  in  their  areas. 
Both  of  these  categories  of  hospitals  are 
afforded  this  special  payment  protection 
in  order  to  maintain  access  to  services 
for  beneficiaries  (although  MDHs 
receive  only  50  percent  of  the  difference 
between  the  IPPS  rate  and  their 
hospital-specific  rates  if  the  hospital- 
specific  rate  is  higher  than  the  IPPS 
rate). 

Section  1886(g)  of  the  Act  requires  the 
Secretary  to  pay  for  the  capital-related 
costs  of  inpatient  hospital  services  "in 
accordance  with  a  prospective  payment 
system  established  by  the  Secretary." 
The  basic  methodology  for  determining 
capital  prospective  payments  is  set  forth 
in  our  regulations  at  42  CFR  412.308 
and  412.312.  Under  the  capital  PPS. 
payments  are  adjusted  by  the  same  DRG 
for  the  case  as  they  are  under  the 
operating  IPPS.  Similar  adjustments  are 
also  made  for  IME  and  DSH  as  under  the 
operating  IPPS.  In  addition,  hospitals 
may  receive  an  outlier  payment  for 
those  cases  that  have  unusually  high 
costs. 

The  existing  regulations  governing 
payments  to  hospitals  under  the  IPPS 
are  located  in  42  CFR  part  412.  Subparts 
A  through  M. 

2.  Hospitals  and  Hospital  Units 
Excluded  From  the  IPPS 

Under  section  1886(d)(1)(B)  of  the 
Act,  as  amended,  certain  specialty 
hospitals  and  hospital  units  are 
excluded  from  the  IPPS.  These  hospitals 
and  units  are:  psychiatric  hospitals  and 
units,  rehabilitation  hospitals  and  units; 
long-term  care  hospitals  (LTCHs); 
children's  hospitals;  and  cancer 
hospitals.  Various  sections  of  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33),  the  Medicare,  Medicaid  and 
SCHIP  [State  Children's  Health 
Insurance  Program]  Balanced  Budget 
Refinement  Act  of  1999  (Pub.  L.  106- 
113),  and  the  Medicare,  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (Pub.  L.  106-554) 
provide  for  the  implementation  of  PPSs 
for  rehabilitation  hospitals  and  units 
(referred  to  as  inpatient  rehabilitation 
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facilities  (IRFs)).  psychiatric  hospitals 
and  units,  and  L'TCHs,  as  discussed 
below.  Children's  hospitals  and  cancer 
hospitals  continue  to  be  paid  under 
reasonable  cost-based  reimbursement. 
The  existing  regulations  governing 
payments  to  excluded  hospitals  and 
hospital  units  are  located  in  42  CFR 
parts  412  and  413. 

a.  Inpatient  Rehabilitation  Facilities 

Under  section  1886(j)  of  the  Act,  as 
amended,  rehabilitation  hospitals  and 
units  (IRFs)  have  been  transitioned  fi-om 
payment  based  on  a  blend  of  reasonable 
cost  reimbursement  subject  to  a 
hospital-specific  annual  limit  under 
section  1886(b)  of  the  Act  and 
prospective  payments  for  cost  reporting 
periods  beginning  January  1 .  2002 
through  September  30,  2002,  to  payment 
on  a  full  prospective  payment  system 
basis  effective  for  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2002 
(66  FR  41316.  August  7,  2001  and  67  FR 
49982,  August  1,  2002).  The  existing 
regulations  governing  payments  under 
the  IRF  PPS  are  located  in  42  CFR  part 
412.  subpart  P. 

b.  LTCHs 

Under  the  authority  of  sections  123(a) 
and  (c)  of  Public  Law  106-113  and 
section  307(b)(1)  of  Public  Law  10&- 
554.  LTCHs  are  being  transitioned  from 
being  paid  for  inpatient  hospital 
services  based  on  a  blend  of  reasonable 
cost-based  reimbursement  under  section 
1886(b)  of  the  Act  to  fully  Federal 
prospective  rates  during  a  5-year  period, 
beginning  with  cost  reporting  periods 
that  start  on  or  after  October  1.  2002.  For 
cost  reporting  periods  beginning  on  or 
after  October  1,  2006.  LTCHs  will  be 
paid  under  the  fully  Federal  prospective 
payment  rate  (the  June  6.  2003  LTCH 
PPS  final  rule  (68  FR  34122)).  LTCHs 
may  elect  to  be  paid  based  on  full  PPS 
payments  instead  of  a  blended  payment 
in  any  year  during  the  5-year  transition 
period.  The  existing  regulations 
governing  payment  under  the  LTCH  PPS 
are  located  in  42  CFR  part  412.  subpart 
O. 

c.  Psychiatric  Hospitals  and  Units 

Sections  124(a)  and  (c)  of  Public  Law 
106-113  provide  for  the  development  of 
a  per  diem  PPS  for  payment  for 
inpatient  hospital  services  fiunished  in 
psychiatric  hospitals  and  imits  under 
the  Medicare  program,  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  2002.  This  system  must 
include  an  adequate  patient 
classification  system  that  reflects  the 
differences  in  patient  resource  use  and 
costs  among  these  hospitals  and 
maintain  budget  neutrality.  We  are  in 


the  process  of  developing  a  proposed 
rule,  to  be  followed  by  a  final  rule,  to 
implement  the  PPS  for  psychiatric 
hospitals  and  units  (referred  to  as 
inpatient  psychiatric  facilities  (IPFs). 

3.  Critical  Access  Hospitals 

Under  sections  1814.  1820.  and 
1834(g)  of  the  Act,  payments  are  made 
to  critical  access  hospitals  (CAHs)  (that 
is,  nnal  hospitals  or  facilities  that  meet 
certain  statutory  requirements)  for 
inpatient  and  outpatient  services  on  a 
reasonable  cost  basis.  Reasonable  cost  is 
determined  imder  the  provisions  of 
section  1861(v)(l)(A)  of  the  Act  and 
existing  regulations  under  42  CFR  parts 
413  and  415. 

4.  Payments  for  Graduate  Medical 
Education 

Under  section  1886(a)(4)  of  the  Act. 
costs  of  approved  educational  activities 
are  excluded  from  the  operating  costs  of 
inpatient  hospital  services.  Hospitals 
with  approved  graduate  medical 
education  (GME)  programs  are  paid  for 
the  direct  costs  of  GME  in  accordance 
with  section  1886(h)  of  the  Act;  the 
amount  of  payment  for  direct  GME  costs 
for  a  cost  reporting  period  is  based  on 
the  hospital's  niunber  of  residents  in 
that  period  and  the  hospital's  costs  per 
resident  in  a  base  year.  The  existing 
regulations  governing  payments  to  the 
various  types  of  hospitals  are  located  in 
42  CFR  part  413. 

B.  Summary  of  the  Provisions  of  the 
May  19,  2003  Proposed  Rule 

On  May  19.  2003,  we  published  a 
proposed  rule  in  the  Federal  Register 
(68  FR  27154)  that  set  forth  proposed 
changes  to  the  Medicare  IPPS  for 
operating  costs  and  for  capital-related 
costs  in  FY  2004.  We  also  set  forth 
proposed  changes  relating  to  payments 
for  GME  costs,  payments  to  CAHs,  and 
payments  to  providers  classified  as 
psychiatric  hospitals  and  units  that 
continue  to  be  excluded  from  the  IPPS 
and  paid  on  a  reasonable  cost  basis. 
These  changes  were  proposed  to  be 
effective  for  discharges  occurring  on  or 
after  October  1,2003. 

The  following  is  a  siunmary  of  the 
major  changes  tJiat  we  proposed  and  the 
issues  we  addressed  in  the  May  19.  2003 
proposed  rule: 

1.  Changes  to  the  DRG  Reclassifications 
and  Recalibrations  of  Relative  Weights 

As  required  by  section  1886(d)(4)(C) 
of  the  Act,  we  proposed  armual 
adjustments  to  the  DRG  classifications 
and  relative  weights.  Based  on  analyses 
of  Medicare  claims  data,  we  proposed  to 
establish  a  number  of  new  DRGs  and 
make  changes  to  the  designation  of 


diagnosis  and  procedure  codes  under 
other  existing  DRGs. 

Among  the  proposed  changes 
discussed  were: 

•  Expansion  of  the  number  of  DRGs 
that  are  split  on  the  basis  of  the 
presence  or  absence  of  complications  or 
comorbidities  (CCs).  The  DRGs  we 
proposed  to  split  were:  DRG  4  (Spinal 
Procedures)  into  proposed  new  DRGs 
531  and  532  (Spinal  Procedures  With 
and  Without  CC,  respectively);  DRG  5 
(Extracranial  Vascular  Procedures)  into 
proposed  new  DRGs  533  and  534 
(Extracranial  Vascular  Procedures  With 
and  Without  CC,  respectively);  DRG  231 
(Local  Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur) 
into  proposed  new  DRGs  537  and  538 
(Local  Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur 
With  and  Without  CC,  respectively);  and 
DRG  400  (Lymphoma  and  Leukemia 
With  Major  O.R.  Procedure)  into 
proposed  new  DRGs  539  and  540 
(Lymphoma  and  Leukemia  With  Major 
O.R.  Procedure  With  and  Without  CC, 
respectively). 

•  Creation  of  a  new  DRG  for  patients 
with  an  intracranial  vascular  procedure 
and  an  intracranial  hemorrhage.  The 
DRG  we  proposed  to  create  was  DRG 
528  (Intracranial  Vascular  Procedure 
With  a  Principal  Diagnosis  of 
Hemorrhage). 

•  Creation  of  two  new  DRGs. 
differentiated  on  the  basis  of  the 
presence  or  absence  of  a  CC,  for 
craniotomy  patients  with  only  a 
vascular  shunt  procedure.  The  DRGs  we 
proposed  to  create  were  DRGs  529  and 
530  (Ventricular  Shunt  Procedure  With 
CC  and  Without  CC,  respectively). 

•  Creation  of  two  new  DRGs  to 
differentiate  ciurent  DRG  514  (Cardiac 
Defibrillator  Implant  With  Cardiac 
Catheterization)  on  the  basis  of  whether 
the  patient  does  or  does  not  experience 
any  of  the  following  symptoms:  acute 
myocardial  infarction,  heart  failure,  or 
shock.  The  new  DRGs  we  proposed 
were  DRG  535  (Cardiac  Defibrillator 
Implant  With  Cardiac  Catheterization 
and  With  Acute  Myocardial  Infarction, 
Heart  Failure,  or  Shock)  and  DRG  536 
(Cardiac  Defibrillator  Implant  With 
Cardiac  Catheterization  and  Without 
Acute  Myocardial  Infarction,  Heart 
Failure,  or  Shock) 

•  Changes  in  the  DRG  assignment  of 
certain  congenital  anomalies  that 
ciurently  result  in  patients  being 
assigned  to  newborn  DRGs  even  when 
the  patient  is  actually  an  adult.  We  also 
proposed  adding  to  the  list  of  major 
problems  in  newborns  that  affect  DRG 
assignment. 

•  Modification  of  DRG  492 
(Chemotherapy  With  Acute  Leukemia  as 
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payments  to  wholly  owned  subsidiary 
educational  institutions  of  hospitals. 

•  Clarification  of  our  policy  relating 
to  application  of  redistribution  of  costs 
and  community  support  funds  in 
determining  a  hospital's  resident 
training  costs. 

•  A  change  in  the  amount  of  rural 
training  time  required  for  an  urban 
hospital  to  qualify  for  an  increase  in  the 
rural  track  FTE  limitation. 

•  Inclusion  of  FTE  residents  training 
in  rural  tracks  in  a  hospital's  rolling 
average  calculation. 

4.  PPS  for  Capital-Related  Costs 

We  discussed  the  payment 
requirements  for  capital-related  costs. 
We  did  not  propose  any  changes  to  the 
policies  on  payments  to  hospitals  for 
capital-related  costs. 

5.  Changes  for  Hospitals  and  Hospital 
Units  Excluded  From  the  IPPS 

We  discussed  the  following  proposed 
revisions  and  clarifications  concerning 
excluded  hospitals  and  hospital  units 
and  CAHs: 

•  Revisions  to  the  operation  of 
excluded  grandfathered  hospitals- 
within-hospitals  in  effect  on  September 
30,  1999. 

•  Clarification  of  the  classification 
criteria  for  LTCHs. 

•  Clarification  of  the  policy  on 
payments  for  laboratory  services 
provided  by  a  CAH  to  patients  outside 
aCAH. 

6.  Determining  Prospective  Payment 
Operating  and  Capital  Rates  and  Rate-of- 
Increase  Limits 

In  the  Addendum  to  the  May  19,  2003 
proposed  rule,  we  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  2004  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  established  the  proposed 
threshold  amounts  for  outlier  cases.  In 
addition,  we  addressed  update  factors 
for  determining  the  rate-of-increase 
limits  for  cost  reporting  periods 
beginning  in  FY  2004  for  hospitals  and 
hospital  units  excluded  from  the  PPS. 

7.  Impact  Analysis 

In  Appendix  A  of  the  proposed  rule, 
we  set  forth  an  analysis  of  the  impact 
that  the  proposed  changes  would  have 
on  affected  hospitals. 

8.  Recommendation  of  Update  Factor  for 
Hospital  Inpatient  Operating  Costs 

In  Appendix  B  of  the  proposed  rule, 
as  required  by  sections  1886(e)(4)  and 
(e)(5)  of  the  Act,  we  provided  our 
recommendations  of  the  appropriate 
percentage  changes  for  FY  2004  for  the 
following: 


•  Large  urban  area  and  other  area 
average  standardized  amounts  (and 
hospital-specific  rates  applicable  to 
SCHs  and  MDHs)  for  hospital  inpatient 
services  paid  under  the  IPPS  for 
operating  costs. 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by  hospitals 
and  hospital  units  excluded  from  the 
IPPS. 

9.  Discussion  of  Medicare  Payment 
Advisory  Commission 
Recommendations 

Under  section  1805(b)  of  the  Act,  the 
Medicare  Payment  Advisory 
Commission  (MedPAC)  is  required  to 
submit  a  report  to  Congress,  no  later 
than  March  1  of  each  year,  that  reviews 
and  makes  recommendations  on 
Medicare  payment  policies.  In  the 
proposed  rule,  we  discussed  the 
MedPAC  recommendations  concerning 
hospital  inpatient  payment  policies  and 
presented  our  response  to  those 
recommendations.  For  further 
information  relating  specifically  to  the 
MedPAC  March  1  report  or  to  obtain  a 
copy  of  the  report,  contact  MedPAC  at 
(202)  220-3700  or  visit  MedPAC's  Web 
site  at:  http://www.medpac.gov. 

C.  Public  Comments  Received  in 
Response  to  the  May  19,  2003  IPPS 
Proposed  Rule 

We  received  approximately  4,200 
timely  items  of  correspondence 
containing  multiple  comments  on  the 
May  19,  2003  proposed  rule.  Summaries 
of  the  public  comments  and  our 
responses  to  those  comments  are  set 
forth  below  under  the  appropriate 
heading. 

II.  Changes  to  DRG  Classifications  and 
Relative  Weights 

A.  Background 

Section  1886(d)  of  the  Act  specifies 
that  the  Secretary  shall  establish  a 
classification  system  (referred  to  as 
DRGs)  for  inpatient  discharges  and 
adjust  payments  under  the  IPPS  based 
on  appropriate  weighting  factors 
assigned  to  each  DRG.  Therefore,  under 
the  IPPS,  we  pay  for  inpatient  hospital 
services  on  a  rate  per  discharge  basis 
that  varies  according  to  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  cedculate  payment 
for  a  specific  case  multiplies  an 
individual  hospital's  payment  rate  per 
case  by  the  weight  of  the  DRG  to  which 
the  case  is  assigned.  Each  DRG  weight 
represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG,  relative  to  the  average 


resources  used  to  treat  cases  in  all 
DRGS. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  at  least  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources. 
Changes  to  the  DRG  classification 
system  and  the  recalibration  of  the  DRG 
weights  for  discharges  occurring  on  or 


after  October  1,  2003  are  discussed 
below. 

B.  DRG  Reclassification 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  imder  the  IPPS  based  on  the 
principal  diagnosis,  up  to  eight 
additional  diagnoses,  and  up  to  six 
procedures  performed  during  the  stay. 
In  a  small  number  of  DRGs, 
classification  is  also  based  on  the  age. 
sex,  and  discharge  status  of  the  patient. 
The  diagnosis  and  procedure 
information  is  reported  by  the  hospital 
using  codes  from  the  International 


Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM). 

For  FY  2003,  cases  are  assigned  to  one 
of  510  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body.  For  example,  MDC  6  is 
Diseases  and  Disorders  of  the  Digestive 
System.  This  approach  is  used  because 
clinical  care  is  generally  organized  in 
accordance  with  the  organ  system 
affected.  However,  some  MDCs  are  not 
constructed  on  this  basis  because  they 
involve  multiple  organ  systems  (for 
example,  MDC  22  (Bums)).  The  table 
below  lists  the  25  MDCs. 


Major  diagnostic  categories 


Diseases  and  Disorders  of  the  Nervous  System. 

Diseases  and  Disorders  of  the  Eye. 

Diseases  and  Disorders  of  the  Ear,  Nose,  Mouth,  and  Throat. 

Diseases  and  Disorders  of  the  Respiratory  System. 

Diseases  and  Disorders  of  the  Circulatory  System 

Diseases  and  Disorders  of  the  Digestive  System. 

Diseases  and  Disorders  of  the  Hepatobiliary  System  and  Pancreas. 

Diseases  and  Disorders  of  the  Musculoskeletal  System  and  Connective  Tis- 
sue.. 

Diseases  and  Disorders  of  the  Skin,  Sutxnjtaneous  Tissue  and  Breast. 

Endocrine,  Nutritional  and  Metabolic  Diseases  and  Disorders. 

Diseases  and  Disorders  of  the  Kidney  and  Urinary  Tract. 

Diseases  and  Disorders  of  the  Male  Reproductive  System. 

Diseases  and  Disorders  of  the  Female  Reproductive  System. 

Pregnancy,  Childbirth,  and  the  Puerperium. 

Newborns  and  Other  Neonates  with  Conditions  Originating  in  the  Perinatal 
Period. 

Diseases  and  Disorders  of  the  Blood  and  Blood  Forming  Organs  and 
Immunological  Disorders. 

Myeloproliferative  Diseases  and  Disorders  and  Poorty  Differentiated  Neo- 
plasms. 

Infectious  and  Parasitic  Diseases  (Systemic  or  Unspecified  Sites). 

Mental  Diseases  and  Disorders. 

Alcohol/Drug  Use  and  Alcohol/Drug  Induced  Organic  Mental  Disorders. 

Injuries,  Poisonings,  and  Toxic  Effects  of  Drugs. 

Bums. 

Factors  Influencing  Health  Status  and  Other  Contacts  with  Health  Services. 

Multiple  Significant  Trauma. 

Human  Immunodeficiency  Virus  Infections. 


In  general,  cases  are  assigned  to  an 
MDC  based  on  the  patient's  principal 
diagnosis  before  assignment  to  a  DRG. 
However,  for  FY  2003,  there  are  eight 
DRGs  to  which  cases  are  directly 
assigned  on  the  basis  of  ICD-9-CM 
procedure  codes.  These  DRGs  are  for 
heart,  liver,  bone  marrow,  lung, 
simultaneous  pancreas/kidney,  and 
pancreas  transplants  (DRGs  103,  480, 
481,  495,  512,  and  513,  respectively) 
and  for  tracheostomies  (DRGs  482  and 
483).  Cases  are  assigned  to  these  DRGs 
before  they  are  classified  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  and  medical 
DRGs.  Surgical  DRGs  are  based  on  a 
hierarchy  that  orders  operating  room 
(O.R.)  procedures  or  groups  of  O.R. 
procedures  by  resource  intensity. 


Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age  (less  than  or  greater  than  1 7 
years  of  age).  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of  a 
complication  or  a"  comorbidity  (CC). 

Generally,  nonsiu-gical  procedures 
and  minor  surgical  procedures  that  are 
not  usually  performed  in  an  operating 
room  are  not  treated  as  O.R.  procedures. 
However,  there  are  a  few  non-O.R. 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  for  example,  extracorporeal 
shock  wave  lithotripsy  for  patients  with 
a  principal  diagnosis  of  having  urinary 
stones. 

Patient's  diagnosis,  procedure, 
discharge  status,  and  demographic 


information  is  fed  into  the  Medicare 
claims  processing  systems  and  subjected 
to  a  series  of  automated  screens  called 
the  Medicare  Code  Editor  (MCE).  The 
MCE  screens  are  designed  to  identify 
cases  that  require  further  review  before 
classification  into  a  DRG. 

After  patient  information  is  screened 
through  the  MCE  and  any  further 
development  of  the  claim  is  conducted, 
cases  are  classified  into  the  appropriate 
DRG  by  the  Medicare  GROUPER 
software  program.  The  GROUPER 
program  was  developed  as  a  means  of 
classifying  each  case  into  a  DRG  on  the 
basis  of  the  diagnosis  and  procedure 
codes  and,  for  a  limited  number  of 
DRGs,  demographic  information  (that  is, 
sex,  age,  and  discharge  status). 


:  cov(  ired 


we 


associa  ted 
ajid 


amoi  nt 


(MedP/VR) 


ore  er 


After  cases 
MCE  and  assi 
GROUPER,  a 
calculated  bv 
PRICER  calcu 
each  case 
the  DRG  relat 
factors 
such  as  IME 
These  additio 
payment 
base  DRG  pay 
The  records 
inpatient  disc 
the  Medicare 
Review 
file  are  used  tc 
classification 
the  DRG  weigljt 
30,  1999  IPPS 
we  discussed 
non-MedPAR 
process.  In 
feasibility  of 
MedPAR  data 
time  to  evaluafe 
time  necessary 
the  nature  and 
MedPAR  data 
however,  a  sig 
non-MedPAR 
by  mid-Octobe  ■ 
conjunction  w 
proposed  rule 
test  the  data 
assessment  as 
the  data 

database  should 
December  for 
conjunction 
proposed  rule. 
Many  of  the 
classifications 
issues  brought 
interested  parti 
individuals 
classifications 
our  attention  ir 
can  be  carefuU] 
inclusion  in  th( 
so  any  propose  1 
subjected  to 
comment 
timetable  for  i 
non-MedPAR 
the  DRG  recali 
about  DRG  clasi ; 
be  brought  to 
early  December 
considered  and 
next  annual 
IPPS. 

In  the  May  IS 
proposed 
classification 
changes  we 
classification 
public  commen 
concerning  the 


u  ling  i 


wit  1 


pu  )1 


oiir 


nume'ous 


1  ire  screened  through  the 
i;  ;ned  to  a  DRG  by  the 
I  ase  DRG  payment  is 
he  PRICER  software.  The 
ates  the  payments  for 
by  the  IPPS  based  on 
weight  and  additional 
"  with  each  hospital, 
DSH  adjustments, 
f  al  factors  increase  the 

to  hospitals  above  the 
ment. 

for  all  Medicare  hospital 
larges  are  maintained  in 
I  rovider  Analysis  and 
file.  The  data  in  this 
evaluate  possible  DRG 
c  hanges  and  to  recalibrate 
s.  However,  in  the  July 
inal  rule  (64  FR  41500), 
process  for  considering 
lata  in  the  recalibration 
for  us  to  consider  the 
_  particular  non- 
we  must  have  sufficient 
and  test  the  data.  The 
to  do  so  depends  upon 
quality  of  the  non- 
ubmitted.  Generally, 
ificant  sample  of  the 
(|ata  should  be  submitted 

for  consideration  in 
i  th  the  next  year's 
This  allows  us  time  to 
make  a  preliminary 
the  feasibility  of  using 

a  complete 
be  submitted  by  early 
i deration  in 
the  next  year's 


and 


Subse  quently. 


cjnsic 


with 


13S. 


( ihanges  to  the  DRG 
i  ire  the  result  of  specific 
0  our  attention  by 
We  encourage 
concerns  about  DRG 
)  bring  those  concerns  to 
a  timely  manner  so  they 
considered  for  possible 
next  proposed  rule  and 
changes  may  be 
ic  review  and 
Therjfore,  similar  to  the 

n  erested  parties  to  submit 
for  consideration  in 
ion  process,  concerns 
ification  issues  should 

attention  no  later  than 
in  order  to  be 
possibly  included  in  the 
prcposed  rule  updating  the 


data : 
hrati 


,  2003  proposed  rule,  we 
changes  to' the  DRG 
sMstem  for  FY  2004.  The 
pro  )osed  to  the  DRG 
s\^tem  for  FY  2004,  the 
s  we  received 
)roposed  changes,  the 


final  DRG  changes,  and  the 
methodology  used  to  recalibrate  the 
DRG  weights  are  set  forth  below.  The 
changes  we  are  implementing  in  this 
final  rule  will  be  reflected  in  the  revised 
FY  2004  GROUPER  version  21.0  and 
effective  for  discharges  occurring  on  or 
after  October  1,  2003.  Unless  otherwise 
noted  in  this  final  rule,  our  DRG 
analysis  is  based  on  data  from  the 
March  2002  update  of  the  FY  2002  " 
MedPAR  file,  which  contains  hospital 
bills  received  through  March  31,  2002, 
for  discharges  in  FY  2002. 

2.  Review  of  DRGs  for  a  Split  Based  on 
Presence  or  Absence  of  a  CC 

In  an  effort  to  improve  the  clinical 
and  cost  cohesiveness  of  the  DRG 
classification  system,  we  have  evaluated 
whether  additional  DRGs  should  be 
split  based  on  the  presence  or  absence 
of  a  CC.  There  are  currently  116-paired 
DRGs  that  reflect  a  split  based  on  the 
presence  or  absence  of  a  CC.  We  last 
performed  a  systematic  evaluation  and 
considered  changes  to  the  DRGs  to 
recognize  the  within-DRG  cost 
differences  based  on  the  presence  or 
absence  of  CCs  in  1994  (May  27,  1994 
IPPS  proposed  rule,  59  FR  27715).  In  the 
May  27,  1994  IPPS  proposed  rule,  we 
described  a  refined  DRG  system  based 
on  a  list  of  secondary  diagnoses  that 
have  a  major  effect  on  the  resources  that 
hospitals  use  to  treat  patients  across 
DRGs.  We  analyzed  how  the  presence  of 
the  secondary  diagnosis  affected 
resource  use  compared  to  other 
secondary  diagnoses,  and  classified 
these  secondary  diagnoses  as  non-CC, 
CC,  or  major  CC.  After  finalizing  the 
classification  of  secondary  diagnoses, 
we  evaluated  which  collapsed  DRGs 
should  be  split  based  on  the  presence  of 
a  major  CC,  other  CC,  or  both.i 
However,  we  did  not  implement  this 
refined  system  because  we  did  not 
believe  it  would  be  prudent  policy  to 
make  changes  for  which  we  could  not 
predict  the  effect  on  the  case-mix  (the 
average  DRG  relative  weight  for  all 
cases)  and,  thus,  payments  (60  FR 
29209).  We  were  concerned  that  we 
would  be  unable  to  fulfill  the 
requirement  of  section  1886{d)(4)(C)(iii) 
of  the  Act  that  aggregate  payments  may 
not  be  affected  by  DRG  reclassification 
and  recalibration  of  weighting  factors. 
That  is,  our  experience  has  been  that 
hospitals  respond  to  major  changes  to 
the  DRGs  by  changing  their  coding 


'  The  complete  description  of  the  analysis  was 
published  in  the  Health  Care  Financing  Review 
(Edwards.  N.,  Honemann.  D.,  Burley.  D.,  Navarro. 
M..  ■Refinement  of  the  Medicare  Diagnosis-Related 
Groups  to  Incorporate  a  Measure  of  Severity," 
Health  Care  Financing  Revien;  Winter  1994.  Vol. 
16,  No.  2i  p.  45). 


practices  in  ways  that  increase  total 
payments  (for  example,  by  beginning  to 
include  ICD-9-CM  codes  that 
previously  did  not  affect  payment  for  a 
case).  Because  changes  in  coding 
behavior  do  not  represent  a  real  increase 
in  the  severity  of  the  overall  mix  of 
cases,  total  payments  should  not 
increase.  We  befieve  that  the  only  way 
to  ensure  this  behavioral  response  does 
not  lead  to  higher  total  payments  is  to 
make  an  offsetting  adjustment  to  the 
system  in  advance  of  the  fiscal  year  for 
which  the  changes  are  effective. 

Section  301(e)  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (Pub.  L.  106-554)  authorized  the 
Secretary  to  make  such  a  prospective 
adjustment  to  the  average  standardized 
amounts  for  discharges  occurring  on  or 
after  October  1,  2001,  to  ensure  the  total 
payment  impacts  of  changes  to  the 
DRGs  do  not  result  in  any  more  or  less 
total  spending  than  would  otherwise 
occur  without  the  changes  (budget 
neutrality). 

We  are  not  proceeding  with 
implementing  a  refined  DRG  system  at 
this  time,  pending  a  decision  whether  to 
replace  the  1CD-9-CM  coding  system 
with  another  classification  system.  The 
refined  DRG  system  discussed  in  the 
May  1994  IPPS  proposed  rule  involved 
a  complete  and  thorough  assessment  of 
all  of  the  ICD-9-CM  diagnosis  codes  in 
order  to  establish  an  illness  severity 
level  associated  with  each  code.  Rather 
than  undertaking  the  time-consuming 
process  of  establishing  illness  severity 
levels  for  all  1CD-9-CM  codes  at  this 
time,  we  believe  the  more  prudent 
course  would  be  to  delay  this  evaluation 
pending  the  potential  replacement  of 
ICD-9-CM.  For  example,  the  National 
Committee  on  Health  and  Vital 
Statistics  (NCHVS)  is  considering 
making  a  recommendation  to  the 
Secretary  on  whether  to  recommend  the 
adoption  of  the  ICD-10-CM  and  the 
ICD-10 — Procedure  Coding  System 
(PCS)  as  the  national  uniform  standard 
coding  system  for  inpatient  reporting. 

In  the  meantime,  we  have  undertaken 
an  effort  to  identify  additional  DRGs 
where  a  CC  split  appears  most  justified. 
Our  analysis  identified  existing  DRGs 
that  meet  the  following  criteria:  a 
reduction  in  variance  in  charges  within 
the  DRG  of  at  least  4  percent;  fewer  than 
75  percent  of  all  patients  in  the  current 
DRG  would  be  assigned  to  the  with-CC 
DRG;  and  the  overall  payment  impact 
(higher  payments  for  cases  in  the  with- 
CC  DRG  offset  by  lower  payments  for 
cases  in  the  without-CC  DRG)  is  at  least 
$40  million. 

The  following  four  DRGs  meet  these 
criteria:  DRG  4  (Spinal  Procedures)  and 
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DRG  5  (Extracranial  Vascular 
Procedures)  in  MDC  1  (Diseases  and 
Disorders  of  the  Nervous  System);  DRG 
231  (Local  Excision  and  Removal  of 
Internal  Fixation  Devices  Except  Hip 
and  Femur)  in  MDC  8  (Diseases  and 
Disorders  of  the  Musculoskeletal  and 


Coimective  Tissue);  and  DRG  400 
(Lymphoma  and  Leukemia  with  Major 
O.R.  Procedure)  in  MDC  17 
(Myeloproliferative  Diseases  and 
Disorders  and  Poorly  Differentiated 
Neoplasms). 


The  following  data  indicate  that  the 
presence  or  absence  of  a  CC  was  found 
to  have  a  significant  impact  on  patient 
charges  and  on  average  lengths  of  stay 
in  these  four  DRGs. 


DRG 


Number  of 
cases 


Average 
charges 


Average 

length  of 

stay 


DRG  4  (Current)  ... 

With  CC  

Without  CC  .... 
DRG  5  (Currenty  ... 

WUh  CC  

Without  CC  .... 
DRG  231  (Current) 

With  CC  

Without  CC  .... 
DRG  400  (Current) 

WithCC  

Without  CC  .... 


4,488 

2,514 

1,974 

64.942 

29,296 

35,646 

8,971 

4.565 

4,406 

4,275 

2,990 

1,285 


$35,074 
46,071 
21,070 
18,613 
23,213 
14,833 
20,147 
25,948 
14,136 
39,953 
49.044 
18.799 


7.3 
10.0 
3.9 
2.9 
4.1 
2.0 
4.9 
6.9 
2.9 
9.0 
11.2 
4.0 


Therefore,  we  proposed  to  establish 
the  following  new  DRGs:  proposed  DRG 
531  (Spinal  Procedures  With  CC)  and 
proposed  DRG  532  (Spinal  Procedures 
Without  CC)  in  MDC  1;  proposed  DRG 
533  (Extracranial  Procedures  With  CC) 
(the  proposed  rule  incorrectly  included 
"Vascular"  in  the  title)  and  proposed 
DRG  534  (Extracranial  Procedures 
Without  CC)  (the  proposed  rule 
incorrectly  included  "Vascular"  in  the 
title)  in  MDC  1;  proposed  DRG  537 
(Local  Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur 
With  CC)  and  proposed  DRG  538  (Local 
Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur 
Without  CC)  in  MDC  8;  and  proposed 
DRG  539  (Lymphoma  and  Leukemia 
With  Major  O.R.  Procedure  With  CC) 
and  DRG  540  (Lymphoma  and  Leukemia 
With  Major  O.R.  Procedure  Without  CC) 
in  MDC  17.  We  proposed  that  DRGs  4, 
5,  231,  and  400  would  become  invalid. 

Comment:  Seven  commenters 
supported  the  proposed  expansion  of 
the  number  of  DRGs  related  to  spinal 
procedures  and  extracranial  vascular 
procedures  and  the  removal  of  internal 
fixation  devices.  One  commenter 
commended  CMS  for  the  proposed 
change  to  payments  for  implanting 
spinal  code  stimulation  devices. 
Referring  to  proposed  new  DRGs  531 
and  532,  the  commenter  stated  that  most 
inpatients  receiving  a  spinal  cord 
stimulator  implant  have  a  comorbid 
condition,  which  adds  significantly  to 
the  cost  of  care  and  can  serve  as  a 
barrier  to  patient  access.  Another 
commenter  specifically  supported  the 
new  DRGs  533  and  534  for  extracranial 
vascular  procedures. 


One  commenter  expressed  support  for 
CMS'  recognition  of  cost  differences 
within  a  given  DRG  based  on  the 
presence  or  absence  of  a  CC  and 
encouraged  CMS  to  continue  to  consider 
secondary  diagnoses  that  can  have  a 
substantial  effect  on  hospital  resources 
when  restructuring  DRGs  based  on  cost 
considerations. 

Response:  We  appreciate  the  support 
for  these  proposals  and  are  adopting 
them  as  final  without  further 
modification. 

We  are  establishing  new  DRGs  531, 
532, 533, 534, 537, 538. 539, and  540, 
effective  for  discharges  occurring  on  or 
after  October  1,  2003.  As  a  result  of 
establishing  these  new  DRGS,  DRGs  4, 
5,  231,  and  400  are  invalid,  effective 
October  1,  2003.  We  will  continue  to 
monitor  whether  additional  DRGs 
should  be  split  based  on  the  presence  or 
absence  of  a  CC. 

3.  MDC  1  (Diseases  and  Disorders  of  the 
Nervous  System) 

a.  Revisions  of  DRGs  1  and  2 

In  the  FY  2003  IPPS  fmal  rule,  we 
split  DRGs  1  and  2  (Craniotomy  Age  > 
17  With  and  Without  CC,  respectively) 
based  on  the  presence  or  absence  of  a 
CC  (67  FR  49986).  We  have  received 
several  proposals  related  to  devices  or 
procedures  that  are  used  jn  a  small 
subset  of  cases  from  these  DRGS.  These 
proposals  argue  that  the  current 
payment  for  these  devices  or  procedures 
under  DRGs  1  and  2  is  inadequate. 

Therefore,  we  conducted  an  analysis 
of  the  charges  for  various  procedures 
and  diagnoses  within  DRGs  1  and  2  to 
assess  whether  further  changes  to  these 
DRGs  may  be  warranted.  Currently,  the 
average  charges  for  cases  assigned  to 


DRGs  1  and  2  are  approximately 
$55,000  and  $30,000,  respectively.  In 
the  May  19,  2003  proposed  rule,  we 
proposed  to  create  two  separate  new 
DRGs  for:  (1)  cases  with  an  intracranial 
vascular  procedure  and  a  principal 
diagnosis  of  an  intracranial  hemorrhage; 
eind  (2)  craniotomy  cases  with  a 
ventricular  shunt  procedure  (absent 
another  procedure).  The  former  set  of 
cases  are  much  more  expensive  than 
those  presently  in  DRGs  1  and  2;  the 
latter  set  of  cases  are  much  less 
expensive. 

(1)  Intracranial  Vascular  Procedures 

Our  analysis  indicated  that  patients 
with  an  intracranial  vascular  procedure 
and  a  principal  diagnosis  of  an 
intracranial  hemorrhage  were 
significantly  more  costly  than  other 
cases  in  DRGS  1  and  2.  These  patients 
have  an  acute  condition  with  a  high 
severity  of  illness  and  risk  of  mortality. 
There  were  917  cases  in  DRGs  1  and  2 
with  an  intracranial  vascular  procedure 
and  a  principal  diagnosis  of  hemorrhage 
with  average  charges  of  approximately 
$113,884,  which  are  much  higher  than 
the  average  charges  of  DRGS  1  and  2 
noted  above. 

We  also  found  890  cases  that  had  an 
intracranial  vascular  procedure  without 
a  principal  diagnosis  of  hemorrhage  (for 
example,  nonraptured  aneurysms). 
These  cases  are  generally  less  acutely  ill 
than  those  involving  ruptured 
aneurysms,  and  have  a  lower  risk  of 
mortality.  Among  these  890  cases,  the 
average  charges  were  approximately 
$52,756,  which  are  much  more  similar 
to  the  average  charges  for  all  cases  in 
DRGs  1  and  2. 
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However,  the  presence  or  absence  of  a 
CC  had  a  significant  impact  on  patient 
charges  and  lengths  of  stay.  There  were 
2,533  cases  with  CC,  with  average 
charges  of  approximately  $33,907  and 
an  average  length  of  stay  of  8.2  days.  In 
contrast,  there  were  1,840  cases  without 
CC,  with  average  charges  of 
approximately  $17,939  and  an  average 
length  of  stay  of  3.7  days. 

Therefore,  we  proposed  to  create  two 
new  DRGs,  splitting  with  CC  and 
without  CC,  for  patients  with  only  a 
vascular  shunt  procedure:  proposed 
new  DRG  529  (Ventricular  Shunt 
Procedures  With  CC)  and  proposed  new 
DRG  530  (Ventricular  Shunt  Procedures 
Without  CC). 

We  indicated  that  proposed  new  DRG 
529  would  consist  of  any  principal 
diagnosis  in  MDC  1  (erroneously  cited 
as  MDC  5  in  the  proposed  rule),  with 
the  presence  of  a  CC  and  one  of  the 
following  operating  room  procedures: 

•  02.31,  Ventricular  shunt  to 
structure  in  head  and  neck 

•  02.32,  Ventricular  shunt  to 
circulatory  system 

•  02.33,  Ventricular  shunt  to  thoracic 
cavity 

•  02.34,  Ventricular  shunt  to 
abdominal  cavity  and  organs 

•  02.35,  Ventricular  shunt  to  urinary 
system 

•  02.39,  Other  operations  to  establish 
drainage  of  ventricle 

•  02.42,  Replacement  of  ventricular 
shunt 

•  02.43,  Removal  of  ventricular  shunt 
We  proposed  that  the  proposed  new 

DRG  530  would  consist  of  any  principal 
diagnosis  in  MDC  1  (erroneously  cited 
as  MDC  5  in  the  proposed  rule)  with  one 
of  the  operating  room  procedures  listed 
above  for  the  proposed  new  DRG  529, 
but  without  the  presence  of  a  CC. 

Comment:  Four  commenters 
supported  the  proposed  creation  of  two 
DRGs  to  capture  ventricular  shunt 
procedures.  Ten  commenters  supported 
the  proposed  creation  of  new  DRG  528 
for  an  intracranial  vascular  procedure 
with  a  principal  diagnosis  of 
hemorrhage. 

Two  commenters  requested  that  CMS 
verify  its  GROUPER  analysis  and  clarify- 
in  the  final  rule  the  estimated  number 
of  cases  that  will  be  assigned  to  DRG 
528.  One  comnjenter  also  believed  that 
CMS  is  underestimating  the  volume  of 
hemorrhagic  cases  that  would  be 
assigned  to  this  new  DRG.  The 
commenter  indicated  that  its  analysis  of 
MedPAR  2001  data  demonstrated  1,550 
cases. 

Response:  We  conducted  an  analysis 
based  on  later  available  MedPAR  data 
and  found  1,596  cases  that  would  be 
assigned  to  DRG  528  (based  on  a  full 


year  of  MedPAR  data).  This  volume  is 
consistent  with  the  commenter's 
analysis,  although  different  MedPAR 
files  were  used  in  the  analysis.  In  the 
proposed  rule  (68  FR  27161),  we 
reported  917  cases  based  on  preliminary 
data  (6  months'  worth  of  cases)  that  we 
analyzed  when  we  considered  the 
proposed  change  in  the  DRG 
classification.  There  were  actually  1,354 
cases  grouped  to  the  proposed  new  DRG 
528  for  the  proposed  rule. 

Comment:  One  commenter  suggested 
the  creation  of  a  new  companion  DRG 
to  DRG  528  for  intracranial  vascular 
procedures  for  unruptured  cerebral 
aneurysms.  The  commenter  was 
concerned  that  the  charges  for 
endovascular  repair  of  unruptured 
aneurysms  is  higher  than  other 
procedures  currently  assigned  to  DRG  2. 

Response:  The  average  charges  for 
unruptured  aneurysm  cases  varied 
according  to  the  DRG  to  which  the  cases 
were  assigned.  The  average  charges  for 
these  cases  in  DRG  1  were  slightly 
higher  than  the  overall  charges  for  that 
DRG,  of  approximately  $69,682  and 
$54,900,  respectively.  However,  we 
found  that  these  charges  are  consistent 
with  the  variation  of  charges  within  this 
DRG  and,  therefore,  did  not  propose  a 
change  in  the  DRG  reclassification. 
Similarly,  for  cases  assigned  to  DRG  2. 
we  found  the  average  charges  of 
approximately  $36,077  are  consistent 
with  the  overall  average  charges  of  that 
DRG  of  approximately  $32,000.  We  will 
continue  to  monitor  these  cases. 
Comment:  Three  commenters 
requested  a  change  to  the  DRG 
assignment  of  cases  involving 
implantation  of  GLIADEL® 
chemotherapy  wafers  to  treat  brain 
tumors. 2  One  of  the  commenters  offered 
two  options:  create  a  new  DRG  or 
reassign  these  cases  to  DRG  484 
(Craniotomy  for  Multiple  Significant 
Trauma).  The  commenter  cited  an 
example  in  which  CMS  has  in  the  past 
grouped  together  in  the  same  DRG  cases 
that  are  clinically  dissimilar  but  similar 
in  resource  intensity  when  there  were 
no  other  options  available.  For  FY  1998 
(62  FR  45974),  coronary  stent  cases  were 
moved  from  DRG  112  (Percutaneous 
Cardiovascular  Procedures)  to  DRG  116 
(Other  Permanent  Cardiac  Pacemaker 
Implant  or  PTCA  with  Coronary  Artery 
Stent  Implant).  In  that  instance,  CMS 
concluded  that,  although  coronary 
artery  stent  cases  are  not  clinically 
similar  to  the  pacemaker  cases  in  DRG 
116,  the  resource  consumption  of  these 


^  We  also  discuss  this  issue  later  in  this  preamble 
under  section  II.E.3.b.  relative  to  the  application  for 
new  technology  add-on  payments  for  the 
GUADEL®  wafer. 
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cases  is  very  similar.  The  commenter 
contended  that,  absent  another 
appropriate  craniotomy  DRG,  the  same 
argument  could  be  applied  to  assigning 
cases  with  GLIADEL®  wafer  to  DRG 
484. 

In  a  comment  on  the  proposed  rule, 
the  manufacturer  of  this  implant 
provided  estimated  FY  2003  average 
costs  and  charges  for  these  cases.  Its 
report  indicated  that  the  costs  of  the 
cases  of  $24,280  would  be  the  same  for 
cases  assigned  to  DRG  1  and  DRG  2,  and 
the  charges  of  the  cases  of  $50,394 
would  be  the  same  for  both  DRGs.  The 
manufacturer  requested  that  we  analyze 
the  available  data  in  the  FY  2003 
MedPAR  file  to  identify  GLL\DEL® 
cases.  The  manufacturer  believed  these 
data  support  the  need  for  a  DRG  change. 

One  commenter  agreed  with  our 
determination  that  this  technology  is 
currently  reflected  within  the  DRG 
weights  and  does  not  meet  the 
definition  of  a  new  technology. 

Response:  In  our  analysis  of  the  data 
from  the  March  2003  update  of  the  FY 
2003  MedPAR  file,  we  found  a  total  of 
61  cases  in  which  the  ICD-9-CM 
procedure  code  00.10  (Implantation  of  a 
chemotherapeutic  agent)  was  reported 
for  cases  assigned  to  DRGs  1  and  2. 
There  were  38  cases  assigned  to  DRG  1 
and  23  cases  assigned  to  DRG  2. 
Consistent  with  the  GROUPER  logic  for 
these  DRGs  that  splits  cases  based  on 
the  presence  or  absence  of  CCs,  we 
found  that  the  average  standardized 
charges  in  DRGs  1  and  2  were 
approximately  $64,864  and  $42,624, 
respectively.  We  believe  that  while  the 
charges  for  GLIADEC®  wafer  cases  may 
be  higher  than  the  average  standardized 
charges  for  DRG  2,  they  are  within  the 
normal  variation  of  the  overall  charges 
within  each  DRG. 

We  note  that  the  DRGs  are  a  system 
of  averages,  and  there  is  expected  to  be 
variation  in  the  average  charges  for 
different  procedures  and  services  across 
all  DRGs.  Hospitals  are  expected  to  be 
able  to  finance  some  higher  cost 
procedures  with  lower  cost  procedures 
within  the  same  DRG  as  well  as  across 
DRGs.  Although  the  average  charges  of 
the  cases  we  identified  in  our  analysis 
are  somewhat  higher  than  the  average 
charges  of  all  cases  in  these  DRGs,  they 
are  within  the  range  of  other  procedures 
included  in  these  DRGs.  By  way  of 
comparison,  we  are  creating  a  new  DRG 
for  cases  with  an  intracranial  vascular 
procedure  and  a  principal  diagnosis  of 
an  intracranial  hemorrhage  on  the  basis 
of  our  analysis  that  showed  the  average 
charges  for  these  cases  were  $113,884. 
This  is  approximately  $59,000  more 
than  the  average  charges  in  DRG  1  (more 
than  the  total  charges  for  the  GLIADEL® 


cases  reported  by  the  commenter)  and 
approximately  $84,000  more  than  the 
average  charges  in  DRG  2. 

We  also  are  concerned  that  there  may 
be  insufficient  volume  of  cases  to 
warrant  the  establishment  of  a  new  DRG 
for  this  technology.  Thus,  before 
considering  the  creation  of  a  new  DRG 
for  these  cases,  we  would  like  to  review 
a  full  year  of  data,  as  well  as  consider 
alternative  options  if  they  appear 
warranted.  It  would  also  be  necessary  to 
provide  opportunity  for  public  comment 
on  any  potential  changes  to  the  DRG 
assignment  of  these  cases  before 
proceeding  with  a  final  change. 

Currently,  DRG  484  includes 
complex,  multiple  significant  trauma 
cases;  that  is,  patients  with  a  principal 
diagnosis  of  trauma  and  at  least  two 
significant  trauma  diagnosis  codes 
(either  as  principal  or  secondary 
diagnosis)  from  different  body  site 
categories.  While  this  DRG  includes 
craniotomy,  it  is  assigned  to  MDC  24 
(Multiple  Significant  Trauma).  While 
the  treatment  for  glioblastoma 
multiforme  is  significant,  we  do  not 
believe  these  cases  are  clinically  similar 
to  other  cases  currently  assigned  to  DRG 
484. 

We  also  are  concerned  that  there  may 
be  insufficient  volume  to  warrant  the 
establishment  of  a  new  DRG  for  this 
technology,  and  we  would  like  to 
review  a  full  year  of  data,  as  well  as 
consider  alternative  options  if  they 
appear  warranted.  It  also  would  be 
necessary  to  provide  opportunity  for 
public  comment  on  any  potential 
changes  before  proceeding  with  a  final 
change. 

Comment:  Two  commenters  pointed 
out  a  typographical  error  in  our 
proposal.  The  commenters  indicated 
that  we  proposed  new  DRGs  529  and 
530  for  placement  in  MDC  5;  the  correct 
MDC  should  have  been  MDC  1. 

Response:  We  agree  with  the 
commenters  and  have  corrected  this 
placement,  as  indicated  in  the 
discussion  above. 

After  consideration  of  the  comments 
received,  we  are  adopting  as  final  the 
three  new  proposed  DRGs  528,  529,  and 
530.  These  DRGS  will  be  effective  for 
discharges  occurring  on  or  after  October 
1,2003. 

b.  DRG  23  (Nontraumatic  Stupor  and 
Coma) 

In  DRG  23  (Nontraumatic  Stupor  and 
Coma),  there  are  currently  six  principal 
diagnoses  identified  by  the  following 
ICD-9-CM  diagnosis  codes:  348.4, 
Compression  of  the  brain;  348.5, 
Cerebral  edema;  780.01,  Coma;  780.02, 
Transient  alteration  of  awareness; 
780.03,  Persistent  vegetative  state;  and 


780.09,  Other  alteration  of 
consciousness.  Code  780.02  is  often 
used  to  describe  the  diagnosis  of 
psychiatric  patients  rather  than  the 
diagnosis  of  patients  with  severe 
neurological  disorders.  The  treatment 
plan  for  a  patient  with  "transient 
alteration  of  awarene-ss"  is  clinically  . 
very  different  from  the  treatment  plan 
for  a  coma  patient.  Furthermore,  many 
patients  with  this  diagnosis  are  treated 
in  psychiatric  facilities  rather  than  in 
acute  care  hospitals. 

Although  there  are  neurological 
patients  who  present  with  the  complaint 
of  "transient  alteration  of  awareness," 
the  cause  of  this  alteration  of 
consciousness  is  commonly  identified, 
and  the  principal  diagnosis  for  the 
hospital  admission  is  the  etiology  of  the 
alteration  of  consciousness  rather  than 
the  symptom  itself.  For  the  few 
remaining  neurological  patients  for 
whom  the  cause  is  not  identified  and  for 
whom  code  780.02  is  assigned  as  the 
principal  diagnosis,  we  believe  that  the 
care  of  these  patients  is  different  than 
the  care  of  patients  with  coma  or 
cerebral  edema. 

Because  we  believe  the  patients  with 
a  principal  diagnosis  of  "transient 
alteration  of  consciousness"  are  more 
clinically  related  to  the  patients  in  DRG 
429  (Organic  Disturbances  and  Mental 
Retardation)  in  MDC  19  (Mental 
Diseases  and  Disorders),  we  proposed 
that  patients  who  are  assigned  a 
principal  diagnosis  of  code  780.02 
would  be  assigned  to  DRG  429  instead 
of  DRG  23.  DRG  429  also  contains 
similar  diagnoses,  such  as  code  293.81, 
Organic  delusional  syndrome  and  code 
293.82,  Organic  hallucinosis  syndrome. 
(We  note  that  the  charges  for  the  patient 
cases  in  DRGs  23  and  429  are  very 
similar  ($11,559  and  $11,713, 
respectively),  so  the  proposed 
movement  of  code  780.02  from  DRG  23 
to  DRG  429  would  have  minimal 
payment  impact.)  Moving  this  diagnosis 
code  as  proposed  would  also 
consolidate  diagnoses  treated  frequently 
in  psychiatric  hospitals  in  those  DRGs 
that  are  likely  to  be  a  part  of  the 
upcoming  proposed  Medicare 
psychiatric  facility  PPS. 

Comment:  An  organization 
representing  hospitals  supported  our 
proposed  change,  while  other 
commenters  opposed  the  change.  The 
commenters  who  opposed  the  change 
stated  that  code  780.02  is  included  in 
the  1CD-9-CM  chapter  for  signs  and 
symptoms  of  ill-defined  conditions.  The 
commenters  believed  that  since  this 
code  is  included  in  a  chapter  with  ill- 
defined  conditions,  it  would  be 
inappropriate  to  move  the  code  to  DRG 
429.  The  commenters  stated  that  this 
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4.  MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System) 

a.  DRG  478  (Other  Vascular  Procedures 
With  CC)  and  DRG  479  (Other  Vascular 
Procedures  Without  CC) 

Code  37.64  (Removal  of  heart  assist 
system)  in  DRGs  478  and  479  describes 
the  operative,  as  opposed  to  bedside, 
removal  of  a  heart  assist  system.  Based 
on  comments  we  received  suggesting 
that  code  37.64  was  inappropriately 
assigned  to  DRGs  478  and  479,  we 
reviewed  the  MedPAR  data  for  both 
DRGs  478  and  479  and  DRG  110  (Major 
Cardiovascular  Procedures  With  CC) 
and  DRG  111  (Major  Cardiovascular 
Procedures  Without  CC)  to  assess  the 
appropriate  assignment  of  code  37.64. 

We  tcund  that  there  were  only  17 
cases  of  code  37.64  in  DRGs  478  and 
479,  with  an  average  length  of  stay  of 
14.1  days  and  average  charges  of 
$105,153.  There  were  a  total  of  90.591 
cases  in  DRGs  478  and  479  that  did  not 
contain  code  37.64.  These  cases  had  an 
average  length  of  stay  of  6.6  days  and 
average  charges  of  $31,879.  In  DRGs  110 
and  111,  we  found  an  average  length  of 
stav  of  8.1  days,  with  average  charges  of 
$54,653. 

We  proposed  to  remove  code  37.64 
from  DRGs  478  and  479  and  reassign  it 
to  DRGs  110  and  111.  The  surgical 
removal  of  a  heart  assist  system  is  a 
major  cardiovascular  procedure  and, 
therefore,  more  appropriately  assigned 
to  DRGs  110  and  111.  Accordingly,  we 
believe  this  DRG  assignment  for  this 
procedure  is  more  clinically  and 
financially  appropriate. 


We  received  two  comments  in 
support  of  this  change.  Therefore,  we 
are  adopting  as  final  our  proposal  to 
remove  code  37.64  from  DRGs  478  and 
479  and  assign  it  to  DRGs  110  and  111. 

b.  DRGs  514  (Cardiac  Defibrillator 
Implant  With  Cardiac  Catheterization) 
and  515  (Cardiac  Defibrillator  Implant 
Without  Cardiac  Catheterization) 

(1)  Cardiac  Defibrillator  Implant  With 
Cardiac  Catheterization  With  Acute 
Myocardial  Infarction 

Prior  to  the  publication  of  the 
proposed  rule,  we  received  a 
recommendation  to  modify  DRG  514 
(Cardiac  Defibrillator  Implant  With 
Cardiac  Catheterization)  and  DRG  515 
(Cardiac  Defibrillator  Implant  Without 
Cardiac  Catheterization)  so  that  these 
DRGs  are  split  based  on  the  presence  or 
absence  of  acute  myocardial  infarction, 
heart  failure,  or  shock  as  a  principal 
diagnosis.  We  note  that  the  increased 
cost  of  treating  cardiac  patients  with 
acute  myocardial  infarction,  heart 
failure,  or  shock  is  recognized  in  the 
payment  logic  for  pacemaker  implants 
(DRG  115  (Permanent  Cardiac 
Pacemaker  Implant  With  Acute 
Myocardial  Infarction,  Heart  Failure  or 
Shock,  or  AICD  Lead  or  Generator)  and 
DRG  116  (Other  Permanent  Cardiac 
Pacemaker  Implant)). 

We  examined  FY  2002  MedPAR  data 
regarding  the  number  of  cases  and  the 
average  charges  for  DRGs  514  and  515, 
The  results  of  our  examination  are 
summarized  in  the  following  table. 
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shock  were  $120,852.  compared  to  the 
average  charges  for  all  DRG  514  cases  of 
$97,133.  Therefore,  we  proposed  to  split 
DRG  514  and  create  a  new  DRG  for 
patients  receiving  a  cardiac  defibrillator 
implant  with  cardiac  catheterization 
and  with  a  principal  diagnosis  of  acute 
myocardial  infarction,  heart  failure,  or 
shock. 

Patients  without  cardiac 
catheterization  generally  have  had  the 
need  for  the  defibrillator  established  on 
an  outpatient  basis  prior  to  admission. 
We  found  935  cases  with  acute 
myocardial  infarction,  heart  failure,  or 
shock,  with  average  charges  of  $84,140. 
The  average  charges  for  all  cases  in  DRG 
515  were  $76,537.  Because  of  the 


relatively  small  number  of  patients  and 
the  less-than- 10-percent  charge 
difference  for  patients  in  DRG  515  who 
have  acute  myocardial  infarction,  heart 
failure,  or  shock,  we  did  not  propose  to 
create  a  separate  DRG  for  patients  with 
a  cardiac  defibrillator  implant  without 
cardiac  catheterization  with  acute 
myocardial  infarction,  heart  failure,  or 
shock. 

Specifically,  we  proposed  to  create 
two  new  DRGs  that  would  replace  the 
current  DRG  514.  We  indicated  that  the 
two  proposed  new  DRGs  would  have 
the  same  procedures  currently  listed  for 
DRG  514.  but  would  be  split  based  on 
the  presence  or  absence  of  acute 
myocardial  infarction,  heart  failure,  or 
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shock  as  a  principal  diagnosis.  We 
proposed  to  establish  new  DRG  535 
(Cardiac  Defibrillator  Implant  With 
Cardiac  Catheterization  and  With  Acute 
Myocardial  Infarction.  Heart  Failure,  or 
Shock)  and  new  DRG  536  (Cardiac 
Defibrillator  Implant  With  Cardiac 
Catheterization  and  Without  Acute 
Myocardial  Infarction.  Heart  Failure,  or 
Shock).  Proposed  new  DRG  536  would 
exclude  the  following  principal 
diagnosis  codes  from  MDC  5  associated 
with  acute  myocardial  infarction,  heart 
failure,  or  shock. 

•  398.91,  Rheumatic  heart  failure 

•  402.01.  Malignant  hypertensive 
heart  disease  with  heart  failure 

•  402.11.  Benign  hypertensive  heart 
disease  with  heart  failure 

•  402.91.  Hypertensive  heart  disease 
not  otherwise  specified  with  heart 
failure 

•  404.01,  Malignant  hypertensive 
heart  and  renal  disease  with  heart 
failure 

•  404.03,  Malignant  hypertensive 
heaul  and  renal  disease  with  heart 
failure  and  renal  failure 

•  404.11.  Benign  hypertensive  heart 
and  renal  disease  with  heart  failure 

•  404.13,  Benign  hypertensive  heart 
and  renal  disease  with  heart  failure  and 
renal  failure 

•  404.91,  Hypertensive  heart  and 
renal  disease  not  otherwise  specified 
with  heart  failure 

•  404.93.  Hypertensive  heart  and 
renal  disease  not  otherwise  specified 
with  heart  failure  and  renal  failure 

•  410.01,  AMI  anterolateral,  initial 

•  410.11.  AMI  anterior  wall,  initial 

•  410.21.  AMI  inferolateral,  initial 

•  410.31.  AMI  inferopost,  initial 

•  410.41,  AMI  inferior  wall,  initial 

•  410.51,  AMI  lateral  not  elsewhere 
classified,  initial 

•  410.61.  True  posterior  infarction, 
initial 

•  410.71,  Subendocardial  infarction, 
initial 

•  410.81,  AMI  not  elsewhere 
classified,  initial 

•  410.91,  AMI  not  otherwise 
specified,  initial 

•  428.0,  Congestive  heart  failure,  not 
otherwise  specified 

•  428.1,  Left  heart  failure 

•  428.20,  Systolic  heart  failure,  not 
otherwise  specified 

•  428.21,  Acute  systolic  heart  failure 

•  428.22,  Chronic  systolic  heart 
failure 

•  428.23.  Acute  on  chronic  systolic 
heart  failure 

•  428.30,  Diastolic  heart  failure,  not 
otherwise  specified 

•  428.31.  Acute  diastolic  heart  failure 

•  428.32.  Chronic  diastolic  heart 
failure 


•  428.33.  Acute  on  chronic  diastolic 
heart  failure 

•  428.40,  Combined  systolic  and 
diastolic  heart  failure  not  otherwise 
specified 

•  428.41,  Acquired  combined  systolic 
and  diastolic  heart  failure 

•  428,42,  Chronic  combined  systolic 
and  diastolic  heart  failure 

•  428.43,  Acute  on  chronic  combined 
systolic  and  diastolic  heart  failure 

•  428.9.  Heart  failure,  not  otherwise 
specified 

•  785.50,  Shock,  not  otherwise 
specified 

•  785.51.  Cardiogenic  shock 

(2)  Cardiac  Resynchronization  Therapy 
(CRT) 

Prior  to  the  publication  of  the 
proposed  rule,  we  received  a  comment 
from  a  provider  who  pointed  out  that 
we  did  not  include  the  following 
combination  of  codes  under  the  list  of 
procedure  combinations  that  would  lead 
to  an  assignment  of  DRG  514  or  DRG 
515: 

•  37.95.  Implantation  of  automatic 
cardioverter/defibrillator  lead(s)  only 

•  00.54,  Implantation  or  replacement 
of  cardiac  resynchronization 
defibrillator,  pulse  generator  device 
only  [CRT-Dj 

The  commenter  pointed  out  that  cases 
are  assigned  to  DRGs  514  and  515  when 
a  total  cardiodefibrillator  or  CRT-D 
system  is  implanted.  In  addition,  cases 
are  assigned  to  DRGs  514  and  515  when 
implantation  of  a  variety  of 
combinations  of  defibrillator  leads  and 
device  combinations  is  reported.  The 
commenter  indicated  that  a  total 
defibrillator  and  CRT-D  system  may  be 
replaced  with  a  completely  new  system 
or  all  new  devices  and  leads,  and  added 
that  it  is  also  possible  to  replace  a 
generator,  a  lead,  or  a  combination  of 
generators  and  up  to  three  leads. 

When  the  CRT-D  generator  (code 
00.54)  and  one  of  the  cardioverter/ 
defibrillator  leads  are  replaced,  the  case 
currently  is  assigned  to  DRG  115 
(Permanent  Cardiac  Pacemaker  Implant 
with  AMI,  Heart  Failure,  or  Shock  or 
AICD  Lead  or  Generator  Procedure).  The 
commenter  recommended  that  we 
include  the  combination  of  codes  37.95 
and  00.54  as  a  combination  that  would 
result  in  assignment  to  DRG  514  or  DRG 
515,  as  do  other  combinations  of 
generators  and  leads.  Our  medical 
advisors  agree  with  this 
recommendation.  As  discussed 
previously,  we  proposed  to  delete  DRG 
514  and  replace  it  with  proposed  new 
DRGs  535  and  536.  Therefore,  we 
proposed  to  add  codes  37,95  and  00.54 
to  the  list  of  procedure  combinations 


that  would  result  in  assignment  to  DRG 
515  or  new  proposed  DRGs  535  and  536. 

Comment:  Several  commenters 
supported  our  proposed  revision  to  DRG 
514  so  that  it  would  be  split  based  on 
the  presence  or  absence  of  a  principal 
diagnosis  of  acute  myocardial 
infarction,  heart  failure,  or  shock. 

One  commenter  pointed  out  a 
typographical  error  in  the  proposed  rule 
in  the  code  number  cited  for  the 
procedure.  Implantation  of  automatic 
cardioverter/defibrillator  lead(s)  only. 
The  code  number  should  have  been 
37.95  instead  of  39.75. 

Response:  We  appreciate  the  support 
for  our  proposed  revision  of  DRG  514. 
We  have  corrected  the  code  number  for 
Implantation  of  automatic  cadioverter/ 
defibrillator  lead(s)  only  to  37.95  in  the 
description  of  this  issue  above. 

Comment:  Several  commenters 
supported  the  addition  of  codes  37.95 
and  00.54  to  the  list  of  procedure 
combinations  that  would  lead  to  an 
assignment  of  DRG  515  and  new  DRGs 
535  and  536.  However,  one  commenter 
suggested  that,  in  addition  to  this 
combination,  codes  37.97  (Replacement 
of  automatic  cardioverter/defibrillator 
lead(s)  only  and  00.54  also  should  be 
added  to  the  procedure  combination  list 
under  DRG  515  and  new  DRGs  535  and 
536.  The  commenter  pointed  out  that 
both  procedures  would  involve  the 
insertion  of  a  pulse  generator  and  a  lead 
so  that  resources  required  are  equivalent 
to  those  for  a  total  system  implant. 

Response:  We  agree  with  the 
commenter  that  the  combination  of 
codes  37.97  and  00.54  also  would 
involve  the  implantation  of  a  pulse 
generator  and  a  lead.  Therefore,  in  this 
final  rule,  we  are  adding  the 
combination  of  procedure  codes  37,97 
and  00.54  to  the  list  of  procedure 
combinations  that  will  lead  to 
assignment  to  DRG  515  and  new  DRGs 
535  and  536. 

Comment:  One  commenter 
recommended  that  CMS  also  consider 
modifying  DRGs  115  and  116  to 
recognize  more  combination  groups  of 
devices  and  leads.  Specifically,  the 
commenter  recommended  adding  the 
following  combination  of  codes  to  the 
list  of  procedure  combinations  under 
DRGs  115  and  116: 

•  00.53,  Implantation  or  replacement 

of  CRT-P  pulse  generator  only 

•  37.74,  Implantation  or  replacement 
of  epicardial  pacemaker  lead. 

Response:  DRG&  115  and  1 1 6  have 
one  of  the  most  complex  assignment 
structures  of  all  the  DRGs.  The  DRG 
logic  for  DRGs  115  and  116  involves 
three  separate  combinations  of  code 
groups  that  can  possibly  lead  to  these 
DRG  assignments.  Before  making  a 
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using  it  for  DRGs  535  and  536  would 
create  confusion  for  hospital  coders. 
Rather,  we  believe  hospital  coders 
would  easily  recognize  this  type  of 
longstanding  DRG  logic. 

Comment:  Another  commenter 
supported  the  proposal  to  split  DRG  514 
into  DRGs  535  and  536  based  on  the 
presence  or  absence  of  acute  myocardial 
infarction,  heart  failure,  or  shock.  The 
commenter  stated  that  this  split  would 
ensure  greater  consistency  within  the 
DRG  system  and  ensure  adequate 
payment  to  hospitals  for  the  higher  costs 
patients  receiving  implantable 
cardioverter-defibrillator  implants. 
However,  the  commenter  recommended 
that  DRG  515  undergo  a  similar  split 
based  on  the  presence  or  absence  of 
acute  myocardial  infarction,  heart 
failure,  or  shock.  The  commenter  stated 
that  the  creation  of  these  additional  new 
DRGs  would  fully  align  payment  logic 
across  all  pacemaker  and  implantable 
cardioverter-defibrillator  implant 
devices.  The  manufacturer  also  believed 
that  differences  between  average  charges 
and  average  length  of  stay  for  these 
cases  within  DRG  515  would  warrant 
this  additional  splitting  of  the  DRG. 

Response:  We  appreciate  the  support 
for  the  revisions  involving  DRGs  514, 
535,  and  536.  However,  when  we 
examined  the  data  for  DRGs  514  and 
515,  we  found  that  there  were  almost 
three  times  as  many  cases  with  an  acute 
myocardial  infarction,  heart  failure,  or 
shock  cases  in  DRG  515  as  in  DRG  514. 
Those  cases  in  DRG  514  with  a  principal 
diagnosis  of  an  acute  myocardial 
infarction,  heart  failure,  or  shock,  had 
average  charges  approximately  20 
percent  greater  than  the  average  charges 
for  all  cases  in  DRG  514.  However,  cases 
with  a  principal  diagnosis  of  an  acute 
myocardial  infarction,  heart  failure,  or 
shock  in  DRG  515  had  average  charges 
that  were  only  about  10  percent  greater 
than  all  cases  in  this  DRG.  Therefore, 
there  is  a  significantly  greater  need  for 
the  DRG  split  for  DRG  514.  We  will 
continue  to  examine  cases  within  this 
area,  and  specifically  DRG  515,  to 
determine  if  additional  DRG 
refinements  are  needed  in  the  future. 

Comment:  One  commenter,  who 
supported  the  revisions  to  DRG  514 
through  the  new  DRGs  535  and  536, 
expressed  concern  about  our  coverage 
decisions  on  automatic  implantable 
cardioverter-defibrillators.  The 
commenter  believed  the  coverage  was 
extremely  restricted. 

Response:  We  appreciate  the  support 
of  the  commenter  for  new  DRGs  535  and 
536.  We  will  share  the  concerns  relating 
to  coverage  decisions  on  automatic 
implantable  cardioverter-defibrillators 
with  our  coverage  staff. 


5.  MDC  8  (Diseases  and  Disorders  of  the 
Musculoskeletal  System  and  Connective 
Tissue) 

Prior  to  the  issuance  of  the  proposed 
rule,  we  received  a  comment  that  two 
codes  for  cerviced  fusion  of  the  spine  are 
not  included  within  DRG  519  (Cervical 
Spinal  Fusion  With  CC)  and  DRG  520 
(Cervical  Spinal  Fusion  Without  CC). 
The  two  cervical  fusion  codes  are: 

•  81.01,  Atlas-axis  spinal  fusion 

•  81.31,  Refusion  of  atlas-axis 
The  atlas-axis  includes  the  first  two 

vertebrae  of  the  cervical  spine  (Cl  and 
C2).  These  two  cervical  fusion  codes  are 
currently  assigned  to  DRG  497  (Spinal 
Fusion  Except  Cervical  With  CC)  and 
DRG  498  (Spinal  Fusion  Except  Cervical 
Without  CC).  Because  codes  81.01  and 
81.31  involve  the  cervical  spine,  we 
proposed  to  remove  these  codes  kom 
DRGs  497  and  498  and  reassign  them  to 
DRGs  519  and  520. 

We  did  not  receive  any  comments  on 
this  proposal.  Therefore,  we  are 
adopting  as  final  our  proposal  to  remove 
codes  81.01  and  81.31  from  DRGs  497 
and  498  and  reassign  them  to  DRGs  519 
and  520.  effective  for  FY  2004. 

6.  MDC  15  (Newborns  and  Other 
Neonates  With  Conditions  Originating 
in  the  Perinatal  Period) 

a.  Nonneonate  Diagnoses 

As  indicated  earlier.  ICD-9-CM 
diagnosis  codes  are  assigned  to  MDCs 
based  on  25  groupings  corresponding  to 
a  single  organ  system  or  etiology  and,  in 
general,  are  associated  with  a  particular 
medical  specialty.  MDC  15  is  comprised 
of  diagnoses  that  relate  to  newborns  and 
other  neonates  with  conditions 
originating  in  the  perinatal  period. 
Some  of  the  codes  included  in  MDC  15 
consist  of  conditions  that  originate  in 
the  neonatal  period  but  can  persist 
throughout  life.  These  conditions  are 
referred  to  as  congenital  anomalies. 
When  an  older  (not  neonate)  population 
is  treated  for  a  congenital  anomaly,  DRG 
assigiunent  problems  can  arise.  For 
instance,  if  a  patient  is  over  65  years  old 
and  is  admitted  with  a  congenital 
anomaly,  it  is  not  appropriate  to  assign 
the  patient  to  a  newborn  DRG.  This 
situation  occurs  when  a  congenital 
anomaly  code  is  classified  within  MDC 
15. 

Prior  to  the  publication  of  the 
proposed  rule,  we  received  a 
recommendation  to  move  the  following 
congenital  anomaly  codes  from  MDC  15 
and  reassign  them  to  other  appropriate 
MDCs  based  on  the  body  system  being 
treated: 

•  758.9,  Chromosome  anomaly,  not 
otherwise  specified 

•  759.4,  Conjoined  twins 
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•  759.7,  Multiple  congenital 
anomalies,  not  elsewhere  classified 

•  759.81,  Prader-Willi  syndrome 

•  759.83.  Fragile  X  syndrome 

•  759.89,  Specified  congenital 
anomalies,  not  elsewhere  classified 

•  759.9,  Congenital  anomaly,  not 
otherwise  specified 

•  779.7,  Periventricular  leukomalacia 

•  795.2,  Abnormal  chromosomal 
analysis 


Each  of  the  congenital  anomaly 
diagnosis  codes  recommended  for 
reassignment  represents  a  condition  that 
is  frequently  addressed  beyond  the 
neonatal  period.  In  addition,  the 
assignment  of  these  congenital  anomaly 
codes  as  principal  diagnosis  currently 
results  in  assignment  to  MDC  15. 

We  evaluated  the  recommendation 
and  agreed  that  each  of  the  identified 
codes  represents  a  condition  that  is 
frequently  addressed  beyond  the 


neonate  period  and  should  therefore  be 
removed  from  the  list  of  principal 
diagnoses  that  result  in  assignment  to 
MDC  15.  Therefore,  we  proposed  to 
change  the  MDC  and  DRG  assignments 
of  the  congenital  anomaly  codes  as 
specified  in  the  following  table.  The 
table  shows  the  principal  diagnosis  code 
for  the  congenital  anomaly  and  the 
proposed  MDC  and  DRG  to  which  the 
code  would  be  assigned. 


Principal  diagnosis 
code  in  MDC  15 

Code  title 

Proposed 
MDC  as- 
signment 

Proposed  DRG  assignment 

758.9  

Ctiromosome  anomaly,  not  otherwise  specified  

Conjoined  twins  

Multiple  congenital  anomalies,  not  elsewhere  classi- 
fied. 
Prader-Willi  svndrome  

23 
6 

8 

8 

19 
8 

23 

1 

23 

467  (Other  Factors  Influencing  Health  Status). 

759.4  

759  7    

188,  189.  and  190  (Other  Digestive  System  Diag- 
noses. Age  >17  with  CC,  Age  >17  without  CC, 
and  Age  0-17,  respectively). 

256  (Other  Musculoskeletal  System  and  Connective 

759  81 

Tissue  Diagnoses). 
256  (Other  Musculoskeletal  System  and  Connective 

759.83  

759  89  

Fragile  X  syndrome  

Specified  congenital  anomalies,  not  elsewhere  ctas- 

sified. 
Congenital  anomaly,  not  otherwise  specified 

Tissue  Diagnoses). 
429  (Organic  Disturbances  and  Mental  Retardation). 
256  (Other  Musculoskeletal  System  and  Connective 

759  9            

Tissue  Diagnoses). 
467  (Other  Factors  Influencing  Health  Status). 

779  7 

Periventricular  leukomalacia 

34  and  35  (Other  Disorders  of  Nervous  System  with 

795.2  

Abnormal  chromosomal  analysis  



CC,  and  without  CC,  respectively). 
467  (Other  Factors  Influencing  Health  Status). 

Comment:  Several  commenters 
supported  all  of  the  proposed  changes 
relating  to  congenital  anomalies.  One 
commenter  supported  the  changes  in 
general,  but  mentioned  several 
concerns.  While  this  commenter  agreed 
that  it  was  feasible  to  move  these 
congenital  conditions  out  of  MDC  15, 
the  commenter  suggested  that  those 
patients  who  are  still  in  the  neonatal 
period  (first  28  days  of  life)  when 
admitted  should  continue  to  be 
classified  to  MDC  15. 

In  addition,  this  commenter 
questioned  whether  the  proposed  DRG 
assignments  were  correct  for  codes 
759.4  (Conjoined  twins),  code  759.7 
(Multiple  congenital  anomalies,  not 
elsewhere  classified),  and  759.89 
(Specified  congenital  anomalies,  not 
elsewhere  classified).  The  commenter 
stated  that  although  the  proposed  DRG 
assignments  for  these  three  DRGs  may 
be  appropriate  based  on  the  body 
system  being  treated  for  most  cases, 
these  DRGs  do  not  necesscu-ily  reflect 
the  body  system  affected  or  being 
treated.  The  commenter  did  not  suggest 
alternative  DRG  assignments. 

Response:  We  acknowledge  the 
conunenter's  point  that,  for  a  minority 
of  cases,  the  admission  will,  in  fact,  be 
in  the  neonatal  period.  However,  the 
majority  of  cases  will  continue  to  be 
patients  well  beyond  the  neonatal 
period.  The  proposed  DRG 


modifications  will  correct  the  majority 
of  inappropriate  DRG  assignments  that 
occur  when  adults  are  assigned  to  MDC 
15  (Newborns  and  Other  Neonates  with 
Conditions  Originating  in  the  Perinatal 
Period).  In  the  future,  we  will  examine 
other  means  to  further  refine  this  area, 
such  as  making  new  DRG  assignments 
for  congenital  anomalies  based  on  the 
age  of  the  patient.  However,  at  this 
point,  we  are  attempting  to  resolve  the 
problems  created  for  the  majority  of 
patients. 

Regarding  the  commenter's  concern 
that  codes  759.4.  759.7,  and  759.89  may 
not  always  be  appropriately  assigned 
according  to  our  proposal,  the 
commenter  did  not  suggest  an 
alternative.  The  commenter  agreed  that 
many  cases  with  these  three  codes  will 
be  assigned  to  the  appropriate  body 
system  by  using  our  proposed  DRG 
assigimients.  We  recognize  that 
reassignment  of  these  codes  will  not 
resolve  all  problems,  and  some  cases 
may  be  assigned  to  the  wrong  body 
system  based  on  the  patient's  actual 
condition.  However,  we  note  that  these 
three  codes  are  vague  and  do  not  specify 
a  precise  congenital  anomaly  by  body 
system.  Therefore,  we  had  to  rely  on  our 
medical  advisors  to  determine  the  most 
appropriate  DRG  for  the  majority  of 
cases.  Our  main  concern  was  to  correct 
the  DRG  assignment  that  resulted  in 
adults  being  assigned  to  a  neonatal  DRG 


when  they  had  a  congenital  anomaly. 
We  will  continue  to  examine  the  data 
for  these  cases  to  determine  if  additional 
modifications  are  needed  in  the  future. 

Therefore,  we  are  adopting  the 
proposed  revisions  as  final  without 
modification. 

b.  Heart  Failure  Codes  for  Newborns 
and  Neonates 

Under  MDC  15,  cases  of  newborns 
and  neonates  with  major  problems  may 
be  assigned  to  DRG  387  (Prematurity 
With  Major  Problems)  or  DRG  389  (Full- 
Term  Neonate  With  Major  Problems). 
Existing  DRG  387  has  three  components: 
(1)  Principal  or  secondary  diagnosis  of 
prematurity;  (2)  principal  or  secondary 
diagnosis  of  major  problem  (these  are 
the  diagnoses  that  define  MDC  15);  or 
(3)  secondary'  diagnosis  of  major 
problem  (these  are  diagnoses  that  do  not 
define  MDC  15,  so  they  will  only  be 
secondary  diagnosis  codes  for  patients 
assigned  to  MDC  15).  To  be  assigned  to 
DRG  389,  the  neonate  must  have  one  of 
the  principal  or  secondary  diagnoses 
listed  under  the  DRG. 

Prior  to  the  publication  of  the 
proposed  rule,  we  received 
correspondence  suggesting  that  the 
following  diagnosis  codes  for  heart 
failure,  which  are  currently  in  MDC  5. 
be  added  to  the  list  of  secondary 
diagnosis  of  major  problems  for 
neonates  under  MDC  15. 
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Diagnosis 
code 


428  20 

42821 
42822 
428  23 

428.30 

428.31 
428  32 
428  33 

42840 

428.41 

428.42 

428.43 


Systolic  heart  failure,  not  other- 

w  ise  specified 
AcLte  systolic  fiearl  failure. 
Chr  jnic  systolic  heart  failure. 
AcLle  on  chronic  systolic  heart 

k  ilure. 
Diai  itolic  heart  failure,  not  other- 

w  se  specified. 
Acu  le  diastolic  heart  failure. 
Chr  )nic  diastolic  heart  failure. 
Acu  e  on  chronic  diastolic  heart 

fa  lure. 
Sysi  olic/diastolic    heart    failure, 

n<  it  otherwise  specified. 
Acu  e  systolic/diastolic  heart  fail- 

uis. 
Chn  mic    systolic/diastolic    heart 

fa  lure. 
AcuiB    on    chronic    systolic/dia- 

stplk:  heart  failure 


These  heart  fi  ilure-related  diagnosis 
codes  as  of  October  1 , 
an  expansion  of  the 
codes  for  heart  failure 
and  provided  ac  ditional  detail  about  the 
specific  type  of  leart  failure.  The  codes 
that  existed  prior  to 
are  classified  as 


codes  were  new 
2002.  They  wen 
previous  4-digit 


for  heart  failure 
October  1,  2002 


major  problems 

We  agree  that 

through  428.43 
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Title 


secondary  diagn  oses  of  major  problems 
within  MDC  15  md  are  currently 
assigned  to  DRG  s  387  and  DRG  389.  We 
stated  in  the  pre  posed  rule  that  these 
other  heart  failu  e  diagnosis  codes 
should  be  inclu(  ed  as  principal 
diagnosis  of  majar  problem  codes 
within  MDC  15.  However,  these  heart 
failure  codes  are  currently  listed  in  the 
secondary,  not  principal,  diagnoses  of 
vithin  MDC  15.  • 
iiagnosis  codes  428.20 
1  isted  in  the  chart  above 


should  be  incluc  ed  as  secondary 
diagnosis  of  maji  )r  problem  codes 
within  MDC  15,  js  are  the  other  heart 
failure  codes.  Th  erefore,  we  proposed  to 
add  them  to  DRC  387  and  389. 

Comment:  Sev  eral  commenters 
supported  the  pr  aposal  to  add  codes 
428.20  through  428.43  (codes  for  heart 
failiu-e  that  becaine  effective  October  1, 
2002.  listed  in  the  chart  above)  to  DRGs 
387  and  389.  Th«  commenters  agreed 
that  the  heart  faii  ure  codes  created  on 
October  1,  2002,  khould  be  assigned  to 
DRGs  387  and  3«J9  in  the  same  fashion 
as  were  those  hei  rt  failure  codes  created 
prior  to  October    ,  2002. 

One  commente  r  indicated  that  we 
incorrectly  descr  bed  the  addition  of 
diagnosis  codes  ^  28.20  through  428.43 
listed  in  the  char  to  the  list  of 
"principal"  diagnosis  of  major  problem 
codes.  The  comnienter  stated  that  we 
should  have  indicated  that  these  codes 
would  be  added  tie  the  list  of 
"secondary"  diag  noses  of  major 
problem  codes  b€  cause  this  category  is 


where  the  other  heart  failure  codes  are 
currently  assigned. 

Response:  We  agree  that  the  codes 
should  have  been  described  as  an 
addition  to  the  list  of  secondary 
diagnoses  of  major  problem  codes 
within  DRGs  387  and  389.  We  have 
clarified  this  point  in  the  description 
above. 

Comment:  One  commenter  who 
supported  the  addition  of  the  heart 
failure-related  diagnosis  codes  (428.20 
through  428.43)  to  DRGs  387  and  389, 
asked  for  clarification  of  how  diagnoses 
for  combined  codes  that  include 
congestive  heart  failure  will  be  handled. 
The  commenter  mentioned  code  402.91 
(Hypertensive  heart  disease  with  heart 
failure,  unspecified  benign  or 
malignant)  as  an  example. 

Response:  We  will  conduct  an 
additional  review  of  DRGs  387  and  389 
to  determine  if  additional  codes  should 
be  added  to  the  list  of  secondary 
diagnoses  of  major  problems  for  FY 
2005.  We  encourage  conunenters  to 
send  their  recommendations  to  us  to 
assist  in  this  review. 

We  are  adopting  our  proposal  as  final, 
with  the  clarification  that  the  major 
problem  codes  are  secondary,  not 
principal,  codes.  Accordingly,  we  are 
adding  codes  428.20  through  428.43 
listed  above  to  the  list  of  secondary 
diagnoses  of  major  problem  codes 
within  DRGs  387  and  389. 

7.  MDC  17  (Myeloproliferative  Diseases 
and  Disorders  and  Poorly  Differentiated 
Neoplasms) 

High-dose  Interieukin-2  (IL-2) 
Chemotherapy  is  a  hospital  inpatient- 
based  regimen  requiring  administration 
by  experienced  oncology  professionals. 
It  is  used  for  the  treatment  of  patients 
with  advanced  renal  cell  cancer  and 
advanced  melanoma.  Unlike  traditional 
cytotoxic  chemotherapies  that  attack 
cancer  cells  themselves,  Interleukin-2  is 
designed  to  enhance  the  body's  defenses 
by  mimicking  the  way  natural  IL-2 
activates  the  immune  system  and 
stimulates  the  growth  and  activity  of 
cancer-killing  cells.  The  Food  and  Drug 
Administration  (FDA)  approved  the  IL- 
2  product  on  the  market  for  use  in  1992. 
High-dose  IL-2  therapy  is  performed 
only  in  very  specialized  treatment 
settings,  such  as  an  intensive  care  unit 
or  a  bone  marrow  transplant  unit.  This 
therapy  requires  oversight  by  oncology 
health  care  professionals  experienced  in 
the  administration  and  management  of 
patients  undergoing  this  intensive 
treatment  because  of  the  severity  of  the 
side  effects.  Unlike  most  cancer 
therapies,  high-dose  IL-2  therapy  is 
associated  with  predictable  toxicities 
that  require  extensive  monitoring.  Often 


patients  require  one-on-one  nursing  or 
physician  care  for  extended  portions  of 
their  stay. 

High-dose  IL-2  therapy  is 
significantly  different  from  conventional 
,  chemotherapy  in  terms  of  the  resoxut;es 
required  to  administer  it.  Conventional 
chemotherapy  may  be  given  to  patients 
either  on  an  outpatient  basis  or  through 
a  series  of  short  (that  is,  1  to  3  day) 
inpatient  stays. 

High-dose  IL-2  therapy  is  given 
during  two  separate  hospital 
admissions.  For  the  first  cycle,  the  IL- 
2  is  administered  every  8  hours  over  5 
days.  Patients  are  then  discharged  to 
rest  at  home  for  several  days  and  are 
admitted  for  the  secoAd  cycle  of  therapy 
during  which  the  same  regimen  and 
dosing  is  repeated.  The  two  cycles 
complete  the  first  coiuse  of  high-dose 
IL-2  therapy.  This  regimen  may  be 
repeated  at  8  to  12  weeks  if  the  patient 
is  responding.  The  maximum  number  of 
courses  for  any  one  patient  is  predicted 
to  be  five  courses. 

Not  all  patients  with  end-stage  renal 
cell  carcinoma  or  end-stage  melanoma 
are  appropriate  candidates  for  high-dose 
IL-2  chemotherapy.  It  is  estimated  that 
there  are  between  15,000  and  20,000 
patients  in  the  United  States  who  have 
one  of  these  two  types  of  cancer. 
However,  only  20  percent  of  those 
patients  will  be  appropriate  candidates 
for  the  rigors  of  the  treatment  regimen. 
It  is  further  estimated  that,  annually, 
approximately  1,300  of  these  patients 
will  be  Medicare  beneficiaries. 
However,  we  have  been  informed  by 
industry  sources  that,  allegedly  due  to 
the  level  of  payment  for  the  DRGs  to 
which  these  cases  are  currently 
assigned,  only  100  to  200  Medicare 
patients  receive  the  treatment  each  year. 
According  to  these  industry  sources, 
several  treatment  centers  have  had  to 
discontinue  their  high-dose  lL-2 
therapy  programs  for  end-stage  renal 
cell  carcinoma  or  end-stage  melanoma 
because  of  the  low  Medicare  payment. 

According  to  industry  sources,  the 
wholesale  cost  of  IL-2  is  approximately 
$700  per  vial.  Dosages  range  between  15 
and  20  vials  per  trfeatment,  or  between 
$10,500  and  $14,000  per  patient,  per 
cycle,  for  the  cost  of  the  IL-2  drug 
alone.  There  is  no  ICD-9-CM  procedure 
code  that  ciurently  identifies  patients 
receiving  this  therapy.  Therefore,  it  is 
not  possible  to  identify  directly  these 
cases  in  the  MedPAR  data.  Currently, 
this  therapy  is  coded  using  the  more 
general  ICD-9-CM  code  99.28  (Ejection 
or  infusion  of  biologic  response 
modifier).  When  we  addressed  this  issue    . 
previously  in  the  August  1 ,  2000  IPPS 
final  rule  (65  FR  47067)  by  examining 
cases  for  which  procedure  code  99.28 
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was  present,  our  analysis  was 
inconclusive  due  to  the  wide  range  of 
cases  identified  (1,179  cases  across  in 
136  DRGs).  However,  recent  data 
collected  by  the  industry  on  30 
Medicare  beneficiaries  who  received 
high-dose  IL-2  therapy  during  FY  2002 
show  average  charges  for  these  cases  of 
approximately  $54,000. 

Depending  on  the  principal  diagnosis 
reported,  patients  receiving  high-dose 
IL-2  therapy  may  be  assigned  to  one  of 
the  following  five  DRGs:  DRG  272 
(Major  Skin  Disorder  With  CC)  and  DRG 
273  (Major  Skin  Disorder  Without  CC) 
in  MDC  9;  DRG  318  (Kidney  and 
Urinary  Tract  fjeoplasms  With  CC)  and 
DRG  319  (Kidney  and  Urinary  Tract 
Neoplasms  Without  CC)  in  MDC  11;  and 
DRG  410  (Chemotherapy  Without 
Leukemia  as  Secondary  Diagnosis)  in 
MDC  17.  The  following  table  illustrates 
the  average  charges  for  patients  in  these 
DRGs. 


DRG 


272 
273 
318 
319 
410 


Average 
charges 


$14,997 
9,128 

16,892 
9,583 

16,103 


Because  of  the  need  to  identify  the 
subset  of  patients  receiving  this  type  of 
treatment,  the  ICD-9-CM  Coordination 
and  Maintenance  Committee 
determined,  based  on  its  consideration 
at  the  December  6,  2002  public  meeting, 
that  a  new  code  for  high-dose  IL-2 
therapy  was  warranted.  Therefore,  a 
new  code  has  been  created  in  the  00 
Chapter  of  ICD-9-CM  (Procedures  and 
Interventions,  Not  Elsewhere 
Classified),  in  category  00.1 
(Pharmaceuticals)  at  00.15  (High-dose 
infusion  Interleukin-2  (IL-2)).  The  code 
is  effective  for  cases  discharged  on  or 
after  October  1,  2003. 

We  believe  patients  receiving  high- 
dose  IL-2  therapy  are  clinically  similar 
to  other  cases  currently  assigned  to  DRG 
492  (Chemotherapy  With  Acute 
Leukemia  as  Secondary  Diagnosis)  in 
MDC  17.  The  average  charge  for  patients 
currently  assigned  to  DRG  492  is 
$55,581.  Currently,  DRG  492  requires 
one  of  the  following  two  principal 
diagnoses: 

•  V58.1,  Encounter  for  chemotherapy 

•  V67.2,  FoUowup  examination 
following  chemotherapy 

And  one  of  the  following  secondary 
diagnoses: 

•  204.00,  Acute  lymphoid  leukemia 
without  mention  of  remission 

•  204.01,  Acute  lymphoid  leukemia 
with  remission" 


•  205.00,  Acute  myeloid  leukemia 
without  mention  of  remission 

•  205.01,  Acute  myeloid  leukemia 
with  remission 

•  206.00,  Acute  monocytic  leukemia 
without  mention  of  remission 

•  206.01,  Acute  monocytic  leukemia 
with  remission 

•  207.00,  Acute  erythremia  and 
erythroleukemia  without  mention  of 
remission 

•  207.01,  Acute  erythremia  and 
erythroleukemia  with  remission 

•  208.00,  Acute  leukemia  of 
unspecified  cell  type  without  mention 
of  remission 

•  208.01,  Acute  leukemia  of 
unspecified  cell  type  without  mention 
of  remission 

We  proposed  to  modify  DRG  492  by 
adding  new  procedure  code  00.15  to  the 
logic.  We  indicated  that  assignment  to 
this  DRG  would  require  the  same  two  V- 
code  principal  diagnosis  codes  listed 
above  (V58.1  and  V67.2).  but  would 
require  either  one  of  the  leukemia  codes 
listed  as  a  secondary  diagnosis,  or 
would  require  the  procedure  code  00.15. 
In  addition,  we  proposed  to  change  the 
title  of  DRG  492  to  "Chemotherapy  With 
Acute  Leukemia  or  With  Use  of  High 
Dose  Chemotherapy  Agent". 

In  the  proposed  rule,  we  indicated 
that  we  would  monitor  cases  with 
procedure  code  00.15  as  these  data 
became  available,  and  consider 
potential  further  refinements  to  DRG 
492  as  necessary. 

Comment:  Five  commenters 
supported  our  proposed  change.  One 
commenter  who  opposed  the  proposed 
change  believed  that  classifying  high- 
dose  IL-2  therapy  as  chemotherapy 
would  be  a  violation  of  coding  advice 
published  in  the  American  Hospital 
Association's  coding  publication, 
Coding  Clinic  for  ICD-9-CM.  because 
IL-2  therapy  is  a  biologic  response 
modifier  and  is  considered 
immunotherapy,  not  chemotherapy- 
Therefore,  the  commenter  asserted  that 
the  use  of  either  V58.1  or  V67.2  as 
principal  diagnosis  codes  for  these  cases 
would  result  in  erroneous  coding 
advice.  The  commenter  added  that 
Coding  Clinic.  Fourth  Quarter,  page  51. 
indicates  that  when  a  patient  is 
admitted  for  immunotherapy,  the  code 
for  the  neoplasm  should  be  assigned  as 
the  principal  diagnosis. 

Response:  We  acknowledge  the 
commenter's  points  concerning  correct 
selection  of  principal  diagnosis,  as  well 
as  the  advice  published  previously  in 
Coding  Clinic.  However,  the  discussion 
of  this  topic  has  raised  some  concerns 
among  the  Cooperating  Parties  of  AHA's 
Editorial  Advisory  Board.  The  advice 
given  in  the  Fourth  Quarter  1994  Coding 


Clinic  predates  the  new  treatment 
technology  now  available,  which  calls 
into  question  the  correctness  of  the 
published  advice.  Therefore,  this  topic 
will  be  included  on  the  agenda  of  an 
upcoming  AHA  Editorial  Advisory 
Board  meeting  for  further  discussion 
and  clarification.  It  is  likely  that  new 
instructions  will  be  issued  in  the  next 
several  months  to  clarify  these  coding 
instructions. 

Therefore,  in  anticipation  of  this 
clarification,  we  are  adopting  as  final 
the  proposed  changes  to  DRG  492.  We 
will  continue  to  monitor  this  DRG  for 
shifts  in  resource  consumption  and 
validity  of  DRG  assignment,  and  will 
specifically  monitor  code  00.15  for 
appropriate  placement  in  DRG  492. 

8.  MDC  23  (Factors  Influencing  Health 
Status  and  Other  Contacts  With  Health 
Services) 

a.  Implantable  Devices 

Prior  to  the  publication  of  the 
proposed  rule,  we  received  a  comment 
regarding  three  ICD-9-CM  diagnosis 
codes  that  are  currently  assigned  to 
MDC  23:  V53.01  (Fitting  and  adjustment 
of  cerebral  ventricular  (communicating) 
shunt);  V53.02  (Neuropacemaker  (brain) 
(peripheral  nerve)  (spinal  cord));  and 
V53.09  (Fitting  and  adjustment  of  other 
devices  related  to  nervous  system  and 
special  senses).  The  commenter 
suggested  that  we  move  these  three 
Codes  ft-om  MDC  23  to  MDC  1  (Diseases 
and  Disorders  of  the  Nervous  System) 
because  these  codes  are  used  as  the 
principal  diagnosis  for  admissions 
involving  removal,  replacement,  and 
reprogramming  of  devices  such  as 
cerebral  ventricular  shunts, 
neurostimulators,  intrathecal  infusion 
pumps  and  thalamic  stimulators. 

Currently,  if  these  diagnosis  codes  are 
reported  alrtne  without  an  O.R. 
procedure,  the  case  would  be  assigned 
to  DRG  467  (Other  Factors  Influencing 
Health  Status).  However,  if  an  O.R. 
procedure  is  reported  with  the  principal 
diagnosis  ofV53.01,V53.02,  or  V53.09. 
the  case  would  be  assigned  to  DRG  461 
(O.R.  Procedure  with  Diagnoses  of  Other 
Contact  with  Health  Services). 

In  our  analysis  of  the  MedPAR  data, 
we  found  30  cases  assigned  to  DRG  467 
and  179  cases  assigned  to  DRG  461  with 
one  of  these  codes  as  principal 
diagnosis.  We  found  that  the  procedures 
reported  with  one  of  these  diagnosis 
codes  were  procedures  in  MDC  1.  The 
most  frequent  procedure  was  86.06 
(Insertion  of  totally  implantable 
infusion  pump). 

Because  the  procedures  that  are 
routinely  used  with  these  codes  are  in 
MDC  1 ,  we  believe  it  would  be 
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appropriate  to  i  issign  these  diagnosis 
codes  to  MDC  1 .  As  the  commenter  also 
stated,  this  assi  jiunent  would  be 
consistent  with  how  fitting  and 
adjustments  of  ievices  are  handled 
within  other  Mi  )Cs,  such  as  in  MDC  5 
(Diseases  and  E  isorders  of  the 
Circulatory  Sys  em)  and  MDC  11 
(Diseases  and  Disorders  of  the  Kidney 
and  Urinary  Tn  ct).  Diagnosis  codes 
V53.31  (Cardiac  pacemaker),  V53.32 
(Automatic  implantable  cardiac 
defibrillator),  ai  d  V53.39  (Other  cardiac 
device)  are  usee  for  fitting  and 
adjustment  of  cardiac  devices  and  are 
assigned  to  MD(^  5.  Diagnosis  code 
V53.6  (Urinary  devices)  is  used  for 
fitting  and  adjus  tment  of  urinary 

jsigned  to  MDC  11. 


devices  and  is  a; 


Therefore,  we  proposed  to  move 


V53.01,  V53.02 
23  to  MDC  1  wl^ 


is  performed.  If  lo  O.R.  procedure  is 


performed,  thes(  diagnosis  codes  would 
be  assigned  to  D IG  34  (Other  Disorders 
of  Nervous  Systdm  With  CC)  or  DRG  35 
(Other  Disorders  of  Nervous  System 
Without  CC).  If  i  11  O.R.  procedure  is 
performed  on  a  |  »atient  assigned  with 
one  of  these  cod  ;s  as  the  principal 
diagnosis,  the  case  would  be  assigned  to 
the  DRG  in  MDC  1  to  which  the  O.R. 
procedure  is  ass  gned. 

We  received  three  comments  that 
supported  oui  pi  oposal  to  move 
diagnosis  codes  V53.01,  V53.02,  and 
V53.09  fi-om  MD  i:  23  to  MDC  1. 
Accordingly,  we  are  adopting  as  final 
the  proposed  reassignment,  effective  for 
dischai^es  occiu  ring  on  or  after  October 
1,2003. 


iss  jance  i 


b.  Malignancy  Cddes 

Prior  to  the 
rule,  we  receiver 
indicated  that 
VlO.48  (History 
epididymis)  as  a 
we  did  not  inclu 


cede : 


did 


of  malignancy 
(Aftercare  with 
Secondary  Diagn  d 
of  malignancy  c 
DRG  465. 

We  agree  that 
have  been  inclu 
of  malignancy 
Therefore,  we 
list  of  secondary 

We  received 
supported  this 
Accordingly,  we 
proposal  as  final 


9.  Medicare  Code  Editor 


As  explained 
this  preamble,  th( 
program  that  detqct 
in  the  coding  of 


and  V53.09  from  MDC 
n  an  O.R.  procedure 


of  the  proposed 
correspondence  that 
w^en  we  recognized  code 
malignancy, 
new  code  for  FY  2002, 
e  the  code  as  a  history 
in  DRG  465 
h  istory  of  Malignancy  as 
sis).  All  other  history 
were  included  in 


odes 


(pde  VI 0.48  should 
in  the  list  of  history 
es  within  DRG  465. 
proposed  to  add  it  to  the 
iiagnoses  in  DRG  465. 
several  comments  that 
modification, 
ire  adopting  the 
without  modification. 


col 


DliG: 


(MCE)  Change 

u^ider  section  II.B.l.  of 
MCE  is  a  software 
s  and  reports  errors 
Medicare  claims  data. 


We  received  a  request  to  examine  the 
MCE  edit  "Adult  Diagnosis — Age 
Greater  than  14"  because  currently  the 
edit  rejects  claims  for  patients  under  age 
15  who  are  being  treated  for  gall  bladder 
disease.  We  reviewed  this  issue  with 
oiu-  pediatric  consultants  and 
determined  that,  although  incidence  is 
rare,  gallbladder  disease  does  occur  in 
patients  under  age  15.  Therefore,  in  the 
May  19,  2003  proposed  rule,  we 
proposed  to  modify  the  MCE  by 
removing  the  following  codes  from  the 
edit  "Adult  Diagnosis— Age  Greater 
Than  14'': 

•  574.00,  Calculus  of  gallbladder  vrith 
acute  cholecystitis  without  mention  of 
obstruction 

•  574.01,  Calculus  of  gallbladder  with 
acute  cholecystitis  with  obstruction 

•  574.10,  Calculus  of  gallbladder  with 
other  cholecystitis  without  mention  of 
obstruction 

•  574.11,  Calculus  of  gallbladder  with 
other  cholecystitis  with  obstruction 

•  574.20,  Calculus  of  gallbladder 
without  mention  of  cholecystitis 
without  mention  of  obstruction 

•  574.21,  Calculus  of  gallbladder 
without  mention  of  cholecystitis  with 
obstruction 

•  574.30,  Calculus  of  bile  duct  with 
acute  cholecystitis  without  mention  of 
obstruction 

•  574.31,  Calculus  of  bile  duct  with 
acute  cholecystitis  with  obstruction 

•  574.40,  Calculus  of  bile  duct  with 
other  cholecystitis  without  mention  of 
obstruction 

•  574.41,  Calculus  of  bile  duct  with 
other  cholecystitis  with  obstruction 

•  574.50,  Calculus  of  bile  duct 
without  mention  of  cholecystitis 
without  mention  of  obstruction 

•  574.51,  Calculus  of  bile  duct 
without  mention  of  cholecystitis  with 
obstruction 

•  574.60,  Calculus  of  gallbladder  and 
bile  duct  with  acute  cholecystitis 
without  mention  of  obstruction 

•  574.61,  Calculus  of  gallbladder  and 
bile  duct  with  acute  cholecystitis  with 
obstruction) 

•  574.70,  Calculus  of  gallbladder  and 
bile  duct  with  other  cholecystitis 
without  mention  of  obstruction 

•  574.71,  Calculus  of  gallbladder  and 
bile  duct  with  other  cholecystitis  with 
obstruction 

•  574.80,  Calculus  of  gallbladder  and 
bile  duct  with  acute  and  chronic 
cholecystitis  without  mention  of 
obstruction 

•  574.81,  Calculus  of  gallbladder  and 
bile  duct  with  acute  and  chronic 
cholecystitis  with  obstruction 

•  574.90,  Calculus  of  gallbladder  and 
bile  duct  without  cholecystitis  without 
mention  of  obstruction 


•  574.91,  Calculus  of  gallbladder  and 
bile  duct  without  cholecystitis  with 
obstruction 

•  575.0,  Acute  cholecystitis 

•  575.10,  Cholecystitis,  not  otherwise 
specified 

•  575.11,  Chronic  cholecystitis 

•  575.12,  Acute  and  chronic 
cholecystitis 

•  575.2,  Obstruction  of  gallbladder 

•  575.3,  Hydrops  of  gallbladder 

•  576.0,  Postcholecystectomy 
syndrome 

•  577.1,  Chronic  pancreatitis 
Comment:  Four  commenters  agreed  in 

general  with  our  decision  to  remove  the 
above  listed  codes  from  the  MCE  in  the 
edit  "Adult  Diagnosis — Age  Greater 
than  14."  However,  one  comnenter 
recommended  that  all  ICD-9-CM  codes 
in  the  575  through  577  range  be 
removed  from  the  edit  and  listed  several 
codes  that  appeared  to  be  missing  from 
our  list.  These  codes  were  575.4 
(Perforation  of  gallbladder),  577.0 
(Acute  pancreatitis),  and  577.1  (Chronic 
pancreatitis).  In  addition,  three 
commenters  pointed  out  that  code 
574.90  had  been  erroneously  listed 
twice  with  different  narrative 
descriptions. 

Response:  We  appreciate  the 
commenters'  interest  in  the  correctness 
of  the  MCE.  We  also  have  received 
many  telephone  calls  and  e-mails 
concerning  the  typographical  error  with 
code  574.90.  We  have  corrected  the  list  ' 
above  to  reflect  the  correct  code 
number,  574.91.  As  noted,  the  second 
narrative  listing  in  the  proposed  rule 
correctly  described  code  574.91,  not 

574.90  (68  FR  27166). 

With  regard  to  the  comment 
concerning  the  absence  of  codes  575.4 
and  577.0  from  the  above  list,  we  note 
that  these  codes  are  not  included  in  the 
MCE  edit.  That  is,  these  codes  were 
never  part  of  the  MCE  edit.  With  regard 
to  code  577.1,  this  code  is  the  last  one 
on  the  list  and  was  printed  correctly  in 
the  proposed  rule  (68  FR  27166,  third 
column). 

Accordingly,  we  are  adopting  as  final 
the  proposal  to  remove  the  listed  codes 
from  the  MCE  edit  "Adult  Diagnosis- 
Age  Greater  than  14,"  with  the 
correction  of  the  fifth  digit  of  code 

574.91  (Calculus  of  gallbladder  and  bile 
duct  without  cholecystitis  with 
obstruction). 

10.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned. 
Therefore,  it  is  necessary  to  have  a 
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decision  rule  within  the  GROUPER  by 
which  these  cases  are  assigned  to  a 
single  DRG.  The  surgical  hierarchy,  an 
ordering  of  surgical  classes  from  most 
resource-intensive  to  least  resource- 
intensive,  performs  that  function. 
Application  of  this  hierarchy  ensures 
that  cases  involving  multiple  surgical 
procedures  are  assigned  to  the  DRG 
associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibrations,  we  reviewed  the  siugical 
hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications  and 
recalibrations,  to  determine  if  the 
ordering  of  classes  coincides  with  the 
intensity  of  resource  utilization. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  11,  the  surgical  class  "kidney 
transplant"  consists  of  a  single  DRG 
(DRG  302)  and  the  class  "kidney,  ureter 
and  major  bladder  procedures"  consists 
of  three  DRGs  (DRGs  303,  304,  and  305). 
Consequently,  in  many  cases,  the 
surgical  hierarchy  has  an  impact  on 
more  than  one  DRG.  The  methodology 
for  determining  the  most  resource- 
intensive  surgical  class  involves 
weighting  the  average  resources  for  each 
DRG  by  frequency  to  determine  the 
weighted  average  resources  for  each 
surgical  class.  For  example,  assume 
surgical  class  A  includes  DRGs  1  and  2 
and  surgical  class  B  includes  DRGs  3,4, 
and  5.  Assume  also  that  the  average 
charge  of  DRG  1  is  higher  than  that  of 
DRG  3,  but  the  average  charges  of  DRGs 
4  and  5  are  higher  than  the  average 
charge  of  DRG  2.  To  determine  whether 
surgical  class  A  should  be  higher  or 
lower  than  surgical  class  B  in  the 
surgical  hierarchy,  we  would  weight  the 
average  charge  of  each  DRG  in  the  class 
by  frequency  (that  is,  by  the  number  of 
cases  in  the  DRG)  to  determine  average 
resource  consumption  for  the  siu^ical 
class.  The  surgical  classes  would  then 
be  ordered  from  the  class  with  the 
highest  average  resource  utilization  to 
that  with  the  lowest,  with  the  exception 
of  "other  O.R.  procediues"  as  discussed 
below. 

This  methodology  may  occasionally 
result  in  assignment  of  a  case  involving 
multiple  procedures  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  siu^ical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
search  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  this 
result  is  unavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 


instances  when  a  surgical  class  with  a 
lower  average  charge  is  ordered  above  a 
surgical  class  with  a  higher  average 
charge.  For  example,  the  "other  O.R. 
procedures"  surgical  class  is  uniformly 
ordered  last  in  the  surgical  hierarchy  of 
each  MDC  in  which  it  occurs,  regardless 
of  the  fact  that  the  average  charge  for  the 
DRG  or  DRGs  in  that  surgical  class  may 
be  higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  "other  O.R. 
procedures"  class  is  a  group  of 
procedures  that  are  only  infrequently 
related  to  the  diagnoses  in  the  MDC  but 
are  still  occasionally  performed  on 
patients  in  the  MDC  with  these 
diagnoses.  Therefore,  assignment  to 
these  surgical  classes  should  only  occur 
if  no  other  surgical  class  more  closely 
related  to  the  diagnoses  in  the  MDC  is 
appropriate. 

A  second  example  occurs  when  the 
difference  between  the  average  charges 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  because,  as  a  result  of 
reassigning  cases  on  the  basis  of  the 
hierarchy  change,  the  average  charges 
are  likely  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  charge  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recalibration  of  the  DRGs,  in  the  May 
19,  2003  proposed  rule,  we  proposed 
modifications  of  the  surgical  hierarchy 
as  set  forth  below. 

We  proposed  to  revise  the  surgical 
hierarchy  for  the  pre-MDC  DRGs,  MDC 

1  (Diseases  and  Disorders  of  the 
Nervous  System),  MDC  5  (Diseases  and 
Disorders  of  the  Circulatory  System), 
MDC  8  (Diseases  and  Disorders  of  the 
Musculoskeletal  System  and  Connective 
Tissue),  and  MDC  17 
(Myeloproliferative  Disease  and 
Disorders.  Poorly  Differentiated 
Neoplasms  for  Lymphoma  and 
Leukemia)  as  follows: 

•  In  the  pre-MDC  DRGs.  we  proposed 
to  reorder  DRG  513  (Pancreas 
Transplant)  above  DRG  512 
(Simultaneous  Pancreas/Kidney 
Transplant). 

•  In  MDC  1,  we  proposed  to  reorder 
DRG  3  (Craniotomy  Age  0-17)  above 
DRG  528  (Intracranial  Vascular 
Procedures  with  Principal  Diagnosis 
Hemorrhage);  DRG  528  above  DRGs  1 
and  2  (Craniotomy  Age  >17  With  and 
Without  CC,  respectively);  DRGs  1  and 

2  above  DRGs  529  and  530  (Ventricular 
Shunt  Procedures  With  and  Without  CC, 
respectively);  DRGs  529  and  530  above 
DRGs  531  and  532  (Spinal  Procedures 
With  and  Without  CC,  respectively); 
DRGs  531  and  532  above  DRGs  533  and 
534  (Extracranicd  Procedures  With  and 


Without  CC,  respectively);  and  DRGs 
533  and  534  above  DRG  6  (Carpal 
Tunnel  Release). 

•  In  MDC  5,  we  proposed  to  reorder 
DRG  535  (Cardiac  Defibrillator  Implant 
With  Cardiac  Catheterization  With  AMI, 
Heart  Failure,  or  Shock)  above  DRG  536 
(Cardiac  Defibrillator  Implant  With 
Cardiac  Catheterization  Without  AMI, 
Heart  Failure,  or  Shock),  and  DRG  536 
above  DRG  515  (Cardiac  Defibrillator 
Implant  Without  Cardiac 
Catheterization). 

•  In  MDC  8.  we  proposed  to  reorder 
DRGs  537  and  538  (Local  Excision  and 
Removal  of  Internal  Fixation  Devices 
Except  Hip  and  Femur  With  and 
Without  CC,  respectively)  above  DRG 
230  (Local  Excision  and  Removal  of 
Interiial  Fixation  Devices  of  Hip  and 
Femur). 

•  In  MDC  17,  we  proposed  to  reorder 
DRGs  539  and  540  (Lymphoma  and 
Leukemia  With  Major  O.R.  Procedure 
With  and  Without  CC,  respectively) 
above  DRGs  401  and  402  (Lymphoma 
and  Non-Acute  Leukemia  With  Other 
O.R.  Procedures  With  and  Without  CC, 
respectively). 

In  the  proposed  rule,  we  were  unable 
to  test  the  effects  of  the  proposed 
revisions  to  the  surgical  hierarchy  and 
reflect  these  changes  in  the  proposed 
relative  weights  because  the  revised 
GROUPER  software  was  unavailable  at 
the  time  the  proposed  rule  was 
published.  Rather,  we  simulated  most 
major  classification  changes  to 
approximate  the  placement  of  cases 
under  the  proposed  reclassification,  and 
then  determined  the  average  charge  for 
each  DRG.  These  average  charges  served 
as  our  best  estimate  of  relative  resoiu-ces 
used  for  each  surgical  class.  We  have 
now  tested  the  proposed  surgical 
hierarchy  changes  using  the  revised 
GROUPER  software,  and  are  reflecting 
the  final  changes  in  the  DRG  relative 
weights  in  this  final  rule.  Further,  as 
discussed  in  section  II.C.  of  the 
preamble  of  this  final  rule,  the  final 
recalibrated  weights  are  different  from 
the  proposed  weights  because  they  were 
based  on  more  complete  data. 

Based  on  a  test  of^the  proposed 
revisions  using  the  March  2003  update 
of  the  FY  2002  MedPAR  file  and  the 
revised  GROUPER  software,  we  have 
found  that  the  proposed  change  in  the 
pre-MDC  DRGs  to  reorder  DRG  513 
(Pancreas  Transplant)  above  DRG  1 2 
(Simultaneous  Pancreas/Kidney 
■Transplant)  was  not  supported  by  the 
data.  If  this  proposal  were  finalized,  no 
cases  would  be  assigned  to  DRG  512. 
The  other  proposed  revisions  are  still 
supported  by  the  data. 

Comment:  Two  commenters 
expressed  support  for  the  proposed 
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hi  the  September  1,  1987  final  notice 
(52  FR  33143)  c(mceming  changes  to  the 
DRG  classification  system,  we  modified 
the  GROUPER  higic  so  that  certain 
diagnoses  included  on  the  standard  list 
of  CCs  would  nc  t  be  considered  valid 
CCs  in  combinalion  with  a  particular 
principal  diagnosis.  We  created  the  CC 
Exclusions  List  I  or  the  following 
reasons:  (1)  To  p  reclude  coding  of  CCs 
for  closely  related  conditions;  (2)  to 
preclude  duplicative  or  inconsistent 
coding  from  beii  ig  treated  as  CCs;  and 
(3)  to  ensure  tha  cases  are  appropriately 
classified  between  the  complicated  and 
uncomplicated  ORGs  in  a  pair.  We 
developed  this  list  of  diagnoses,  using 
physician  paneli,  to  include  those 
diagnoses  that,  vihen  present  as  a 
secondary  condiiion,  would  be 
considered  a  substantial  complication  or 
comorbidity.  In  |  »revious  years,  we  have 
made  changes  to  the  list  of  CCs,  either 
by  adding  new  C  Cs  or  deleting  CCs 
already  on  the  lii  t.  As  we  proposed  in 
proposed  rule,  we  are 
'  af  the  diagnosis  codes 


the  May  19,  200c 
not  deleting  any 
on  the  CC  list. 

As  explained  i:i  the  May  19,  1989 
proposed  rule  (5::  FR  18877)  and  the 
September  1,  19f  7  final  notice  (52  FR 


33154),  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  he 
considered  CCs  for  one  another. 

•  Specific  and  nonspecific  (that  is. 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  the  same  condition 
should  not  be  considered  CCs  for  one 
another. 

•  Codes  for  the  same  condition  that 
cannot  coexist,  such  as  partial/total, 
unilateral/bilateral,  obstructed/ 
unobstructed,  and  benign/malignant, 
should  not  be  considered  CCs  for  one 
another. 

•  Codes  for  the  same  condition  in 
anatomically  proximal  sites  should  not 
be  considered  CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  We  have  continued  to  review 
the  remaining  CCs  to  identify  additional 
exclusions  and  to  remove  diagnoses 
from  the  master  list  that  have  been 
shown  not  to  meet  the  definition  of  a 
CC.3 

We  proposed  a  limited  revision  of  the 
CC  Exclusions  List  to  take  into  account 
the  proposed  changes  that  will  be  made 
in  the  ICD-9-CM  diagnosis  coding 
system  effective  October  1,  2003.  (See 
section  II.B.13.  of  this  preamble  for  a 
discussion  of  ICD-9-CM  changes.)  We 
proposed  these  changes  in  accordance 
with  the  principles  established  when  we 
created  the  CC  Exclusions  List  in  1987. 

Tables  6G  and  6H  in  the  Addendum 
to  this  final  rule  contain  the  revisions  to 
the  13  CC  Exclusions  List  that  will  be 
effective  for  discharges  occurring  on  or 
after  October  1,  2003.  Each  table  shows 
the  principal  diagnoses  with  changes  to 
the  excluded  CCs.  Each  of  these 
principal  diagnoses  is  shown  with  an 


'See  the  September  30.  1988  final  rule  (53  FR 
38485)  for  the  revision  made  for  the  discharges 
occurring  in  FY  1989;  the  September  1,  1989  final 
rule  (54  FR  36552)  for  the  FY  1990  revision;  the 
September  4,  1990  final  rule  (55  FR  36126)  for  the 
FY  1991  revision;  the  August  30,  1991  final  rule  (56 
FR  43209)  for  the  FY  1992  revision:  the  September 
1.  1992  final  rule  (57  FR  39753)  for  the  FY  1993 
revision:  the  September  1.  1993  final  rule  (58  FR 
46278)  for  the  FY  1994  revisions;  the  September  1. 
1994  final  rule  (59  FR  45334)  for  the  FY  1995 
revisions:  the  September  1 ,  1995  final  rule  (60  FR 
45782)  for  the  FY  1996  revisions:  the  August  30. 
1996  final  rule  (61  FR  46171)  for  the  FY  1997 
revisions;  the  August  29,  1997  final  rule  (62  FR 
45966)  for  the  FY  1998  revisions;  the  July  31,  1998 
final  rule  (63  FR  40954)  for  the  FY  1999  revisions, 
the  August  1.  2000  final  rule  (65  FR  47064)  for  the 
FY  2001  revisions;  the  August  1,  2001  final  rule  (66 
FR  39851 )  for  the  FY  2002  revisions;  and  the 
August  1,  2002  final  rule  (67  FR  49998)  for  the  FY 
2003  revisions.)  In  the  July  30.  1999  final  rule  (64 
FR  41490),  we  did  not  modify  the  CC  Exclusions 
List  for  FY  2000  because  we  did  not  make  any 
changes  to  the  ICD-9-CM  codes  for  FY  2000. 


asterisk,  and  the  additions  or  deletions 
to  the  CC  Exclusions  List  are  provided 
in  an  indented  column  immediately 
following  the  affected  principal 
diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6G — Additions  to  the  CC 
Exclusions  List.  Begiiming  with 
discharges  on  or  after  October  1.  2003, 
the  indented  diagnoses  will  not  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6H— Deletions  from  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1,  2003. 
the  indented  diagnoses  will  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Comment:  One  commenter  indicated 
that  it  was  unable  to  provide  meaningful 
comments  on  Tables  6G  and  6H  because 
of  formatting  errors  in  the  printed 
tables.  In  addition,  the  commenter 
suggested  that  the  changes  in  the  tables 
should  not  be  effective  until  a  revised 
version  was  made  available  for  public 
comment. 

Response:  We  apologize  for  the  errors 
in  the  format  of  the  tables,  which  were 
printer's  errors.  However,  we  note  that 
the  tables  did  contain  the  correct  codes, 
even  though  the  format  of  the  columns 
was  distorted.  Therefore,  we  do  not 
believe  a  delay  in  the  effective  date  of 
the  changes  is  warranted. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $133.00  plus  shipping 
and  handling.  A  request  for  the  FY  1988 
CC  Exclusions  List  (which  should 
include  the  identification  accession 
number  (PB)  88-133970)  should  be 
made  to  the  following  address:  National 
Technical  Information  Service.  United 
States  Department  of  Commerce.  5285 
Port  Royal  Road,  Springfield.  VA  22161; 
or  by  calling  (800)  553-6847. 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989.  1990.  1991.  1992.  1993, 
1994,  1995.  1996,  1997,  1998,  1999, 
2000.  2002.  and  2003)  and  those  in 
Tables  6G  and  6H  of  this  final  rule  for 
FY  2004  must  be  incorporated  into  the 
list  purchased  from  NTIS  in  order  to 
obtain  the  CC  Exclusions  List  applicable 
for  discharges  occurring  on  or  after 
October  1.  2003.  (Note:  There  was  no  CC 
Exclusions  List  in  FY  2001  because  we 
did  not  make  changes  to  the  ICD-9-CM 
codes  for  FY  2001.) 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic. 
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including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
under  contract  vvith  CMS,  is  responsible 
for  updating  and  maintaining  the 
GROUPER  program.  The  current  DRG 
Definitions  Manual,  Version  20.0,  is 
available  for  $225.00,  which  includes 
$15.00  for  shipping  and  handling. 
Version  21.0  of  this  manual,  which 
includes  the  final  FY  2004  DRG 
changes,  is  available  for  $225.00.  These 
manuals  may  be  obtained  by  writing 
3M/HIS  at  the  following  address:  100 
Barnes  Road,  Wallingford,  CT  06492;  or 
by  calling  (203)  949-0303.  Please 
specify  the  revision  or  revisions 
requested. 

12.  Review  of  Procedure  Codes  in  DRGs 
468,  476,  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  O.R.  Procedure 
Unrelated  to  Principal  Diagnosis).  DRG 
476  (Prostatic  O.R.  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  O.R.  Procedure  Unrelated 
to  Principal  Diagnosis)  to  determine 
whether  it  would  be  appropriate  to 
change  the  procedures  assigned  among 
these  DRGs. 

DRGs  468,  476.  and  477  are  reserved 
for  those  cases  in  which  none  of  the 
O.R.  procedures  performed  are  related 
to  the  principal  diagnosis.  These  DRGs 
are  intended  to  capture  atypical  cases, 
that  is,  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 

•  60.0     Incision  of  prostate 

•  60.12    Open  biopsy  of  prostate 

•  60.15     Biopsy  of  periprostatic 
tissue 

•  60.18    Other  diagnostic  procedures 
on  prostate  and  periprostatic  tissue 

•  60.21     Transurethral  prostatectomy 
,•  60.29    Other  transurethral 

prostatectomy 

•  60.61     Local  excision  of  lesion  of 
prostate 

•  60.69    Prostatectomy,  not 
elsewhere  classified 

•  60.81     Incision  of  periprostatic 
tissue 

•  60.82    Excision  of  periprostatic 
tissue 

•  60.93     Repair  of  prostate 

•  60.94    Control  of  (postoperative) 
hemorrhage  of  prostate 

•  60.95    Transurethral  balloon 
dilation  of  the  prostatic  urethra 

•  60.99    Other  operations  on  prostate 
All  remaining  O.R.  procedures  are 

assigned  to  DRGs  468  and  477,  with 
DRG  47.7  assigned  to  those  discharges  in 


which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures,  if 
performed  with  an  unrelated  principal 
diagnosis,  was  published  in  Table  6C  in 
section  IV.  of  the  Addendum  to  the 
September  30,  1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4,  1990  (55  FR 
36135),  August  30,  1991  (56  FR  43212), 
September  1.  1992  (57  FR  23625), 
September  1,  1993  (58  FR  46279), 
September  1,  1994  (59  FR  45336), 
September  1,  1995  (60  FR  45783), 
August  30,  1996  (61  FR  46173),  and 
August  29,  1997  (62  FR  45981),  we 
moved  several  other  procedures  From 
DRG  468  to  DRG  477,  and  some 
procedures  from  DRG  477  to  DRG  468. 
No  procedures  were  moved  in  FY  1999, 
as  noted  in  the  July  31,  1998  final  rule 
(63  FR  40962);  in  FY  2000,  as  noted  in 
the  July  30.  1999  final  rule  (64  FR 
41496);  in  FY  2001,  as  noted  in  the 
August  1,  2000  final  rule  (65  FR  47064): 
or  in  FY  2002,  as  noted  in  the  August 
1.  2001  final  rule  (66  FR  39852).  In  the 
August  1,  2002  final  rule  (67  FR  49999), 
W3  did  not  move  any  procedures  from 
DRG  477.  However,  we  did  move 
procedures  codes  from  DRG  468  and 
placed  them  in  more  clinically  coherent 
DRGs. 

a.  Moving  Procedure  Codes  From  DRG 
468  or  DRG  477  to  MDCs 

We  annually  conduct  a  review  of 
procedures  producing  assignment  to 
DRG  468  or  DRG  477  on  the  basis  of 
volume,  by  procedure,  to  see  if  it  would 
be  appropriate  to  move  procedure  codes 
out  of  these  DRGs  into  one  of  the 
surgical  DRGs  for  the  MDC  into  which 
the  principal  diagnosis  falls.  The  data 
are  arrayed  two  ways  for  comparison 
purposes.  We  look  at  a  frequency  count 
of  each  major  operative  procedure  code. 
We  also  compare  procedures  across 
MDCs  by  volume  of  procedure  codes 
within  each  MDC. 

We  identify'  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  Based  on  this 
year's  review,  we  did  not  identify  any 
necessary  changes  in  procedures  under 
DRG  477.  Therefore,  we  did  not  propose 
moving  any  procedures  from  DRG  477 
to  one  of  the  surgical  DRGs  in  this  final 
rule. 

However,  in  the  proposed  rule,  we 
identified  a  necessary  proposed  change 
under  DRG  468  relating  to  code  50.29 
(Other  destruction  of  lesion  of  liver).  We 


were  contacted  by  a  hospital  about  the 
fact  that  code  50.29  is  not  currently 
included  in  MDC  6  (Diseases  and 
Disorders  of  the  Digestive  System).  The 
hospital  pointed  out  that  it  is  not 
uncommon  for  patients  to  have 
procedures  performed  on  the  liver  when 
they  are  admitted  for  a  condition  that  is 
classified  in  MDC  6.  For  example,  DRGs 
170  and  171  (Other  Digestive  System 
O.R.  Procedures  With  and  Without  CC, 
respectively)  in  MDC  6  currently 
include  liver  procedures  such  as  biopsy 
of  the  liver.  The  hospital  disagreed  with 
the  assignment  of  code  50.29  to  DRG 
468  when  performed  on  a  patient  with 
a  principal  diagnosis  in  MDC  6.  We 
believe  that  the  commenter  is  correct. 
Therefore,  we  proposed  to  assign  code 
50.29  to  DRGs  170  and  171  in  MDC  6. 

We  received  several  comments  of 
support  for  our  proposal  to  assign  code 
50.29  to  DRGs  170  and  171  in  MDC  6. 
Therefore,  we  are  adopting  the  proposal 
as  final  without  modification.  As  a 
result,  code  50.29  will  not  result  in 
assignment  to  DRG  468  when  this 
procedure  is  performed  on  patient  with 
a  principal  diagnosis  in  MDC  6. 

b.  Reassignment  of  Procedures  Among 
DRGs  468,  476,  and  477 

We  also  annually  review  the  list  of 
ICD-9-CM  procedures  that,  when  in 
combination  with  their  principal 
diagnosis  code,  result  in  assignment  to 
DRGs  468,  476,  and  477,  to  ascertain  if 
any  of  those  procedures  should  be 
reassigned  from  one  of  these  three  DRGs 
to  another  of  the  three  DRGs  based  on 
average  charges  and  the  length  of  stay. 
We  look  at  the  data  for  trends  such  as 
shifts  in  treatment  practice  or  reporting 
practice  that  would  make  the  resulting 
DRG  assignment  illogical.  If  we  find 
these  shifts,  we  would  propose  to  move 
cases  to  keep  the  DRGs  clinically  similar 
or  to  provide  payment  for  the  cases  in 
a  similar  manner.  Generally,  we  move 
only  those  procedures  for  which  we 
have  an  adequate  number  of  discharges 
to  analyze  the  data.  Based  on  our  review 
this  year,  we  did  not  propose  moving 
any  procedures  from  DRG  476  to  DRGs 
468  or  477,  or  from  DRG  477  to  DRGs 
468  or  476. 

However,  in  the  proposed  rule,  we 
identified  several  procedures  that  we 
proposed  to  move  from  DRG  468  and 
add  to  DRGs  476  and  477  because  the 
procedures  are  nonextensive: 

•  38.21.  Biopsy  of  blood  vessel 

•  77.42,  Biopsy  of  scapula,  clavicle 
and  thorax  (ribs  and  sternum) 

•  77.43,  Biopsy  of  radius  and  ulna 

•  77.44,  Biopsy  of  carpals  and 
metacarpals 

•  77.45,  Biopsy  of  femur 

•  77.46,  Biopsy  of  patella 
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Office  on  CD-ROM  for  $23.00  by  calling 
(202)  512-1800.)  The  NCHS  has  lead 
responsibility  for  the  1CD-9-CM 
diagnosis  codes  included  in  the  Tabular 
List  and  Alphabetic  Index  for  Diseases, 
while  CMS  has  lead  responsibility  for 
the  ICD-9-CM  procedure  codes 
included  in  the  Tabular  List  and 
Alphabetic  Index  for  Procedures. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportimity 
for  representatives  of  recognized 
organizations  in  the  coding  field,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA),  the 
American  Hospital  Association  (AHA), 
and  various  physician  specialty  groups, 
as  well  as  individual  physicians, 
medical  record  administrators,  health 
information  management  professionals, 
and  other  members  of  the  public,  to 
contribute  ideas  on  coding  matters. 
After  considering  the  opinions 
expressed  at  the  public  meetings  and  in 
writing,  the  Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  for  implementation 
in  FY  2004  at  a  public  meeting  held  on 
December  6,  2002.  and  finalized  the 
coding  changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  by  January  10.  2003.  Those 
coding  changes  are  announced  in  Tables 
6A  and  6B  of  this  final  rule.  Copies  of 
the  minutes  of  the  procedure  codes 
discussions  at  the  Committee's  2002 
meetings  can  be  obtained  from  the  CMS 
Web  site:  http://www.cms.gov/ 
paymentsystems/icd9/.  The  minutes  of 
the  diagnoses  codes  discussions  at  the 
2002  meetings  are  found  at:  http:// 
www.cdc.gov/nchs/icd9.htm.  Paper 
copies  of  these  minutes  are  no  longer 
available  and  the  mailing  list  has  been 
discontinued. 

The  first  of  the  2003  public  meetings 
was  held  on  April  3,  2003.  In  the 
September  7,  2001  final  rule 
implementing  the  IPPS  new  technology 
add-on  payments  (66  FR  46906),  we 
indicated  we  would  attempt  to  include 
all  proposals  discussed  and  approved  at 
the  April  meeting  as  part  of  the  code 
revisions  effective  the  following 
October.  Because  the  proposed  rule  was 
published  after  the  April  meeting,  we 
were  able  lo  include  all  new  procedure 
codes  that  were  approved  subsequent  to 
that  meeting  in  Table  6B  of  the 
Addendum  to  the  proposed  rule, 
including  the  DRG  assignments. 
However,  the  National  Center  for  Health 


Statistics  (NCHS)  created  and  finalized 
three  new  severe  acute  respiratory 
syndrome  (SARS)  related  codes  after  the 
proposed  rule  was  pubRshed.  These 
new  codes,  which  were  not  listed  in 
Table  6A  of  the  Addendum  to  the 
proposed  rule,  have  been  included  in 
Table  6A  of  the  Addendum  to  this  final 
rule.  The  new  codes  are  as  follows: 

•  079.82.  SARS-associated 
coronavirus 

•  480.3.  Pneumonia  due  to  SARS- 
associated  coronavirus 

•  vol. 82,  Exposure  to  SARA- 
associated  coronavirus 

These  new  codes  have  been  identified 
with  a  footnote  (1)  in  Table  6A  of  the 
Addendum  to  this  final  rule. 

For  a  report  of  procedure  topics 
discussed  at  the  April  2003  meeting,  see 
the  Summary  Report  at:  http:// 
www.cms.hhs.gov/paymentsystems/ 
icd9/.  For  a  report  of  the  diagnosis 
topics  discussed  at  the  April  2003 
meeting,  see  the  Summary  Report  at: 
http://www.cdc.gov/nchs/icd9.htm. 

We  encourage  commenters  to  address 
suggestions  on  coding  issues  involving 
diagnosis  codes  to:  Donna  Pickett.  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  NCHS; 
Room  2404.  3311  Toledo  Road. 
Hyattsville.  MD  20782.  Comments  may 
be  sent  by  E-mail  to:  dfp4@cdc.gov. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks.  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  CMS, 
Center  for  Medicare  Management, 
Hospital  and  Ambulatory  Policy  Group, 
Division  of  Acute  Care;  C4-08-06;  7500 
Security  Boulevard;  Baltimore,  MD 
21244-1850.  Comments  may  be  sent  by  • 
E-mail  to:  pbrooksl@cms.hhs.gov. 

The  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1,  2003.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6A  and 
6B  (New  Diagnosis  Codes  and  New 
Procedure  Codes,  respectively)  in  the 
Addendum  to  this  final  rule.  As  we 
stated  above,  the  code  numbers  and 
their  titles  were  presented  for  public 
comment  at  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  meetings.  Both  oral  and 
written  comments  were  considered 
before  the  codes  were  approved. 
Accordingly,  in  the  May  19,  2003 
proposed  rule,  we  only  solicited 
comments  on  the  proposed  DRG 
classification  of  these  new  codes. 

Comment:  One  commenter  expressed 
concern  about  the  MDC  and  DRG 
designations  for  new  diagnosis  code 
752.89  (Other  specified  anomalies  of 
genital  organs)  that  was  included  in 
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Table  6A  of  the  Addendum  to  the 
proposed  rule.  We  had  proposed 
assigning  this  new  code  to  MDC  1 2 
(Diseases  and  Disorders  of  the  Male 
Reproductive  System),  and  DRG  352 
(Other  Male  Reproductive  System 
Diagnoses).  The  commenter  pointed  out 
that  this  new  code  could  apply  to  both 
males  and  females.  Its  predecessor  code 
was  assigned  to  MDC  12,  DRG  352.  as 
well  as  to  MDC  13  (Diseases  and 
Disorders  of  the  Female  Reproductive 
System)  and  DRGs  358  (Uterine  and 
Adnexa  Procedure  for  Non-Malignancy 
with  CC),  359  (Uterine  and  Adnexa 
Procedure  for  Non-Malignancy  without 
CC),  and  369  (Menstrual  and  Other 
Female  Reproductive  System  Disorders). 

Response:  The  commenter  is  correct. 
Diagnosis  code  752.89  would  apply  to 
both  males  and  females  and  should  have 
been  included  in  both  MDC  12  and 
MDC  13.  In  this  final  rule,  we  are 
assigning  diagnosis  code  752.89  to  MDC 
13  under  DRGs  358,  359,  and  369  and 
have  modified  Table  6A  of  the 
Addendum  to  this  final  rule 
accordingly. 

Comment:  One  commenter  pointed 
out  a  typographical  error  for  the  code 
title  for  VI 5.87.  The  commenter 
indicated  that  the  word  "membrance" 
should  be  changed  to  "membrane";  that 
is.  the  title  should  read  "History  of 
Extracorporeal  Membrane  Oxygenation 
(ECMO)." 

Response:  We  agree  with  the 
commenter  and  have  corrected  the  title 
in  Table  6A  of  the  Addendum  to  this 
final  rule. 

For  codes  that  have  been  replaced  by 
new  or  expanded  codes,  the 
corresponding  new  or  expanded 
diagnosis  codes  are  included  in  Table 
6A.  New  procediue  codes  are  shown  in 
Table  6B.  Diagnosis  codes  that  have 
been  replaced  by  expanded  codes  or 
other  codes  or  have  been  deleted  are  in 
Table  6C  (Invalid  Diagnosis  Codes). 
These  invalid  diagnosis  codes  will  not 
be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  October  1 ,  2003.  Table  6D 
contains  invalid  procedure  codes. 
Revisions  to  diagnosis  code  titles  are  in 
Table  6E  (Revised  Diagnosis  Code 
Titles),  which  also  includes  the  DRG 
assignments  for  these  revised  codes. 
Table  6F  includes  revised  procedure 
code  titles  for  FY  2004. 

The  Department  of  Health  and  Human 
Services  has  been  actively  working  on 
the  development  of  new  coding  systems 
to  replace  the  ICD-9-CM.  In  December 
1990,  the  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS)  issued  a 
report  noting  that,  while  the  ICD-9-CM 
classification  system  had  been 
responsive  to  changing  technologies  and 


identifying  new  diseases,  there  was 
concern  that  the  ICD  classification 
might  be  stressed  to  a  point  where  the 
quality  of  the  system  would  soon  be 
compromised.  The  ICD-10-CM  (for 
diagnoses)  and  the  ICD-10-PCS  (for 
procedures)  were  developed  in  response 
to  these  concerns.  These  efforts  have 
become  increasingly  important  because 
of  the  growing  number  of  problems  with 
the  ICD-9-CM,  which  was  implemented 
24  years  ago. 

Implementing  ICD-10-PCS  as  a 
national  standard  was  discussed  at  the 
December  6.  2002,  ICD-9-CM 
Coordination  and  Maintenance 
Committee  meeting.  A  complete  report 
of  the  meeting,  including  examples  of 
letters  supporting  and  opposing  ICD- 
10-PCS,  can  be  found  at  the  CMS  Web 
site:  /ittp.//tvwTv.cms./i/is.gov/ 
paymentsystems/icd9/.  Also,  the 
Secretary  has  asked  the  NCVHS  to 
recommend  whether  or  not  the  country 
should  replace  ICD-9-CM  as  a  national 
coding  standard  with  lCD-10-CM  and 
ICD-10-PCS.  A  complete  report  on  the 
activities  of  this  committee  can  be  found 
at:  http://wvnv.ncvhs.hhs.gov. 

Comment:  Several  commenters 
supported  the  move  to  ICD-10-CM  and 
ICD-10-PCS  as  national  coding 
standards.  One  commenter  representing 
hospitals  supported  moving  to  these 
systems  expeditiously.  The  commenter 
stated  that  lCD-10-CM  and  ICD-10- 
PCS  are  a  vast  improvement  over  ICD- 
9-CM  and  would  provide  greater 
specificity  and  detail  in  coding.  Another 
commenter  believed  that  the  new 
systems  would  offer  immediate  and 
long-term  benefits  for  specifying  illness 
severity  and  accommodating  a  diverse 
array  of  new  technologies  that  warrant 
expedited  assignment  under  the  DRG 
system. 

Response:  We  appreciate  the  support 
from  many  in  the  health  care  industry 
for  ICD-10-CM  and  ICD-10-PCS.  We 
agree  with  the  importance  of  having  and 
maintaining  medical  coding  systems 
that  accurately  capture  the  patient's 
conditions  and  medical  procedures.  We 
also  agree  that  ICD-9-CM  is  seriously 
constrained  because  of  its  structure  and 
space  limitations.  We  recognize  that 
over  30  countries  have  implemented 
ICD-10  to  better  capture  medical 
conditions.  Countries  such  as  Canada 
and  Australia  have  successfully 
implemented  ICD-10  without  serious 
ramifications  to  their  data  or 
reimbursement  systems.  We  agree  that  it 
is  important  to  capture  information  on 
new  technologies.  It  is  becoming 
increasingly  difficult  to  do  so  using 
ICD-9-CM.  We  will  continue  working 
with  NCVHS  and  the  health  care 
industry'  to  determine  if  these  new 


systems  should  be  neuned  as  national 
coding  standards. 

14.  Other  Issues 

In  addition  to  the  specific  topics 
discussed  in  section  ll.B.l.  through  13. 
of  this  preamble,  we  considered  a 
number  of  other  DRG-related  issues  in 
the  May  19,  2003  proposed  rule.  Bejow 
is  a  summary  of  the  issues  that  were 
addressed. 

a.  Cochlear  Implants 

Cochlear  implants  were  first  covered 
by  Medicare  in  1986  and  were  assigned 
to  DRG  49  (Major  Head  and  Neck 
Procedures)  in  MDC  3  (Diseases  and 
Disorders  of  the  Ear,  Nose,  Mouth,  and 
Throat).  This  is  the  highest  weighted 
surgical  DRG  in  MDC  3.  However,  prior 
to  the  publication  of  the  proposed  rule, 
commenters  contended  that  this  DRG 
assignment  is  clinically  and 
economically  inappropriate  for  cochlear 
implants  and  requested  a  more  specific 
DRG.  The  commenters  contend  that,  like 
heart  assist  systems  (for  which  we 
created  a  new  DRG  last  year,  DRG  525 
(Heart  Assist  System  Implant)  in  MDC 
5),  cochlear  implants  are  low  incidence 
procedures  with  disproportionately  high 
costs  compared  to  other  procedures 
within  DRG  49. 

As  we  stated  in  the  FY  2003  final  rule 
in  our  discussion  regarding  the  creation 
of  DRG  525  (67  FR  49989),  we  found 
1 85  heart  assist  system  cases  in  DRG 

104  (Cardiac  Valve  and  Other  Major 
Cardiothoracic  Procedures  with  Cardiac 
Catheterization)  and  90  cases  in  DRG 

105  (Cardiac  Valve  and  Other  Major 
Cardiothoracic  Procedures  without 
Cardiac  Catheterization).  The  average 
charges  for  these  cases  were 
approximately  $36,000  and  $85,000 
higher  than  the  average  charges  for  cases 
in  DRGS  104  and  105,  respectively. 
However,  these  cases  represented  only  a 
small  fraction  of  all  cases  in  these  DRGs 
(1.3  percent  and  0.5  percent, 
respectively).  Therefore,  despite  the 
drastically  higher  average  charges  for 
heart  assist  systems,  the  relative  volume 
was  insufficient  to  affect  the  DRG 
weight  to  any  great  degree. 

In  our  analysis  of  the  FY  2002 
MedPAR  file,  we  foiind  134  cochlear 
implant  cases  out  of  1,637  cases 
assigned  to  DRG  49,  which  represent 
more  than  8  percent  of  the  total  cases  in 
DRG  49.  Compared  to  the  situation  with 
the  heart  assist  system  implant  cases  in 
DRGs  104  and  105,  cochlear  implants  do 
have  a  greater  effect  on  the  relative 
weight  for  DRG  49.  Also,  while  average 
charges  for  cochlear  implant  cases  are 
significantly  more  than  other  cases  in 
DRG  49  (average  charges  for  cochlear 
implant  cases  were  $51,549  compared  to 
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$25,052  for  nc  ncochlear  implant  cases), 
this  difference  is  much  less  than  the 
$36,000  and  $55,000  differences  for 
heart  assist  syi  items  cited  above. 

Although  w ;  are  concerned  about  the 
disparity  between  the  average  costs  and 
payments  for  c  ochlear  implant  padents. 
we  also  have  c  oncems  about 
establishing  a  separate  DRG  for  these 
cases.  Doing  s(i  could  create  an 
incentive  for  sjme  of  these  procedures 
to  be  shifted  from  outpatient  settings, 
where  most  ari  s  currently  performed. 
Even  among  ci  irrent  cochlear  implant 
cases,  oiu-  anaksis  found  the  average 
length  of  stay  ior  Medicare  patients 
receiving  this  |  irocedure  in  the  inpatient 
setting  was  jus :  over  1  day,  indicating 
minimal  inpati  ent  care  is  necessary-  for 
these  cases.  It  is  unclear  whether  a  shift 
toward  more  ii  patient  stays  would  be 
appropriate. 

We  also  are  (  oncerned  whether  the 
volume  of  cod  lear  implant  cases  across 
all  hospitals  parforming  this  procedure 
warrants  establ  ishing  a  new  DRG.  The 
DRG  relative  w  eights  reflect  an  average 
cost  per  case,  v  ith  the  costs  of  some 
procedures  abo  ve  the  DRG  mean  costs 
and  some  belo\kr  the  mean.  It  is  expected 
that  hospitals  v  rill  offset  losses  for 
certain  procedi  res  with  payment  gains 
for  other  procedures,  while  responding 
to  incentives  to  maintain  efficient 
operations.  An  excessive  proliferation  of 
new  DRGs  for  s  aecific  technologies 
would  fundam<  ntally  alter  this 
averaging  conc<  pt. 

Accordingly,  for  the  reasons  cited 
above,  we  did  r  ot  propose  to  change  the 
DRG  assignmer  t  of  cochlear  implants  in 
the  May  19,  20(  3  proposed  rule. 
However,  we  di  d  encourage  public 
comments  as  to  whether  a  new  DRG  for 
cochleai-  implai  ts  (or  some  other 
solution)  is  war  -anted. 

Comment:  Se  .^eral  commenters  urged 
CMS  to  reassign  cochlear  implantation 
procedures  to  a  DRG  that  has  a  weight 
appropriate  to  rjflect  the  costs  of 
cochlear  implai  tation.  The  commenters 
stated  that  whilif  a  hospital's  acquisition 
cost  of  the  devi(  e  itself  averages 
approximately  3  23,800,  the  proposed 
payment  for  FY  2004  is  approximately 
$8,233.  While  n  ost  cochlear  implants 
have  been  and  v  rill  continue  to  be 
performed  on  ai  outpatient  basis,  a 
small,  but  significant  portion, 
particidarly  for  :  i^edicare  beneficiaries, 
need  to  be  conducted  as  an  inpatient 
procedure.  The  commenters  stated  that 
the  low  volume  af  inpatient  cases  is  a 
direct  result  of  t  le  inadequate  payment 
rate. 

The  commenti  srs  stated  that  cochlear 
implantation  is  clinically  incongnient 
and  economical!  y  inconsistent  with  the 
other  procedurei  in  DRG  49.  The 


commenters  believed  that  cochlear 
implants  do  not  meaningfully  affect  the 
weighting  of  DRG  49  and  proposed  two 
options:  Create  a  new  DRG  specifically 
for  cochlear  implants,  or  reassign 
cochlear  implants  cases  to  DRG  482 
(Tracheostomy  for  Face,  Mouth,  and 
Neck  Diagnoses). 

Response:  We  requested  public  input 
on  possible  solutions  for  these  cases 
because  we  recognize  the  data  indicate 
the  charges  for  these  cases  are  much 
higher  than  for  other  cases  in  DRG  49. 
However,  we  are  concerned  that  the 
options  suggested  by  commenters  are 
not  workable  solutions.  As  we  alluded 
to  in  the  proposed  rule,  we  have 
concerns  about  creating  a  new  DRG  for 
this  procedure.  We  appreciate  the  point 
made  by  conmienters  that  only  those 
patients  requiring  inpatient  care  would 
receive  the  procedure  in  an  inpatient 
setting,  even  if  the  DRG  payment  were 
increased.  However,  as  we  have  stated 
previously,  we  are  reluctant  to  create 
new  DRGs  for  specific,  low-volume 
procedures.  Doing  so  would  create  a 
proliferation  of  DRGs  and  a  loss  of  some 
of  the  efficiency  incendves  inherent  in 
the  current  system.  Hospitals  are 
generally  able  to  offset  any  losses  on 
such  procedures  through  corresponding 
payment  advantages  from  other,  less 
expensive  procedures. 

The  second  option  suggested,  to 
reassign  these  cases  to  DRG  482,  is 
inconsistent  with  the  structure  of  that 
DRG,  which  requires  that  a 
tracheostomy  be  performed  in  order  to 
be  assigned  to  this  DRG.  Assigning 
cochlear  implants  to  this  DRG  would 
fundamentally  alter  its  structure,  which 
could  not  be  done  without  first 
proposing  such  a  change  for  public 
review  and  comment. 

However,  as  we  indicated  above,  we 
recognize  the  disparity  in  average 
charges  for  these  cases  compared  to 
other  cases  in  DRG  49,  and  will 
continue  to  evaluate  possible 
reclassification  options  for  FY  2005. 

b.  Bum  Patients  on  Mechanical 
Ventilation 

Prior  to  the  publication  of  the 
proposed  rule,  concerns  were  raised  by 
hospitals  treating  bum  patients  that  the 
current  DRG  payment  for  bum  patients 
on  mechanical  ventilation  is  not 
adequate.  The  DRG  assignment  for  these 
cases  depends  on  whether  the  hospital 
performed  the  tracheostomy,  or  the 
tracheostomy  was  performed  prior  to 
transfer  to  the  hospital.  If  the  hospital 
does  not  actually  perform  the 
tracheostomy,  the  case  is  assigned  to 
one  of  the  bum  DRGs  in  MDC  22 
(Bums),  ff  the  hospital  performs  a 
tracheostomy,  the  case  is  assigned  to 


DRG  482  (Tracheostomy  for  Face, 
Mouth,  and  Neck  Diagnoses)  or  DRG 
483  (Tracheostomy  with  Mechanical 
Ventilation  96  +  Hours.  Except  Face, 
Mouth  and  Neck  Diagnoses). 

In  the  August  1,  2002  final  mle.  we 
modified  DRGs  482  and  483  to 
recognize  code  96.72  (Continuous 
mechanical  ventilation  for  96 
consecutive  hours  or  more)  for  the  first 
time  in  the  DRG  assignment  (67  FR 
49996).  We  noted  that  many  patients 
assigned  to  DRG  483  did  not  have  code 
96.72  recorded.  We  believed  this  was 
due,  in  part,  to  the  limited  number  of 
procedure  codes  (six)  that  can  be 
submitted  on  the  current  billing  form, 
and  the  fact  that  code  96.72  did  not 
affect  the  DRG  assignment  (prior  to  FY 
2003).  We  stated  that  we  would  give 
future  consideration  to  further 
modifying  DRGs  482  and  483  based  on 
the  presence  of  code  96.72.  We 
anticipate  that  cases  of  patients 
receiving  96  or  more  hours  of 
continuous  mechanical  ventilation  are 
more  expensive  than  other  tracheostomy 
patients.  Once  code  96.72  is  reported 
more  frequently,  we  will  be  better  able 
to  assess  the  need  for  future  revisions  to 
DRGs  482  and  483. 

To  assess  the  payment  for  burn 
patients  on  mechanical  ventilation 
when  the  hospital  did  not  perform  the 
tracheostomy,  we  analyzed  data  on 
cases  reporting  both  code  96.72  and 
diagnosis  code  V44.0  (Tracheostomy 
status).  We  had  hoped  that  these  cases 
would  show  patients  on  long-term 
ventilation  who  were  admitted  to  the 
hospital  with  a  tracheostomy  in  place. 
Oiu'  data  did  not  include  any  cases 
reported  in  any  of  the  bum  DRGs  with 
codes  96.72  and  V44.0.  We  then 
analyzed  data  on  the  frequency  of  cases 
reporting  code  96.72  along  with 
diagnosis  code  V46.1  (Respirator 
dependence).  We  found  only  5  of  these 
cases  in  the  burn  DRGs.  With  so  few 
cases  reporting  code  96.72,  it  is  difficult 
for  us  to  determine  the  effect  of  long- 
term  ventilation  on  reimbursement  for 
bimi  cases. 

All  hospitals,  including  those  that 
treat  bum  patients,  are  encouraged  to 
increase  the  reporting  of  code  96.72  for 
patients  who  are  on  continuous 
mechanical  ventilation  for  96  or  more 
hours.  With  better  data,  we  would  be 
able  to  determine  how  best  to  make  any 
future  DRG  modification  for  all  patients 
on  long-term  mechanical  ventilation. 
We  received  one  comment  from  an 
organization  representing  coders  that 
agreed  with  the  importance  of  reporting 
code  96.72  and  the  need  for  further 
education  on  this  issue.  We  will 
continue  to  monitor  our  data  to  assess 
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the  payment  for  bum  patients  on 
mechanical  ventilation  in  the  future. 

c.  Multiple  Level  Spinal  Fusion 

Prior  to  the  publication  of  the 
proposed  rule,  we  received  a  comment 
recommending  the  establishment  of  new 
DRGs  that  would  differentiate  between 
the  number  of  levels  of  vertebrae 
involved  in  a  spinal  fusion  procedure. 
The  commenter  noted  that  the  ICD-9- 
CM  Coordination  and  Maintenance 
Committee  discussed  adding  a  new 
series  of  codes  to  identify  multiple 
levels  of  spinal  fusions  at  its  December 
6,  2002  meeting. 

The  following  codes  were  approved 
by  the  Committee,  effective  for  October 
1,  2003,  and  are  listed  in  Table  6B  in  the 
Addendum  to  this  final  mle: 

•  81.62,  Fusion  or  refusion  of  2-3 
vertebrae 

•  81.63,  Fusion  or  refusion  of  4-8 
vertebrae 

•  81.64,  Fusion  or  refusion  of  9  or 
more  vertebrae 

The  commenter  conducted  an 
analysis  to  support  redefining  the  spinal 
fusion  DRGs  using  these  new  ICD-9-CM 
codes.  Using  die  CMS  FY  2001  Standard 
Analytical  File  data  for  physicians  and 
hospitals  as  the  basis  for  its  analysis,  the 
commenter  linked  a  5-percent  sample  of 
hospital  spinal  fusion  cases  with  the 
corresponding  physician  claims. 
Because  there  were  no  ICD-9-CM  codes 
to  identify  multiple  level  fusions  in 
2001,  multiple  level  fusions  were 
identified  using  Current  Procedural 
Terminology  (CPT)  codes  on  the 
physician  claims. 

The  analysis  found  that  increasing  the 
levels  fused  from  1  to  2  levels  to  3  or 
more  levels  increased  the  mean 
standardized  charges  by  38  percept  for 
lumbar/thoracic  fusions,  and  by  47 
percent  for  cervical  fusions.  The 
commenter  then  recommended 
redefining  the  spinal  fusion  DRGs  to 
differentiate  between  1  to  2  level  spinal 
fusions  and  multilevel  spinal  fusions. 

The  following  current  spinal  fusion 
DRGs  separate  cases  based  on  whether 
or  not  a  CC  is  present:  DRG  497  (Spinal 
Fusion  Except  Cervical  With  CC)  and 
DRG  498  (Spinal  Fusion  Except  Cervical 
Without  CC);  and  DRG  519  (Cervical 
Spinal  Fusion  With  CC)  and  DRG  520 
(Cervical  Spinal  Fusion  Without  CC). 
The  difference  in  charges  associated 
with  the  current  CC  split  is  only  slightly 
greater  than  the  difference  attributable 
to  the  number  of  levels  fused  as  found 
by  the  commenter's  analysis.  Therefore, 
in  the  May  19,  2003  proposed  rule,  we 
did  not  propose  to  redefine  these  DRGs 
to  differentiate  on  the  basis  of  the 
number  of  levels  fused. 


We  note  that  adopting  the 
commenter's  recommendation  would 
necessitate  adjusting  the  DRG  relative 
weights  using  non-MedPAR  data, 
because  Medicare  claims  data  with  the 
new  ICD-9-CM  codes  will  not  be 
available  until  the  FY  2003  MedPAR 
file.  Although  we  considered  this 
possibility,  we  believe  the  more  pmdent 
course,  given  that  the  current  DRG 
structure  actually  appears  to 
differentiate  appropriately  among  these 
cases,  is  to  wait  until  sufficient  data 
with  the  new  multilevel  spinal  fusion 
codes  are  available  before  making  a  final 
determination  on  whether  multilevel 
spinal  fusions  should  be  incorporated 
into  the  DRG  stmcture. 

Comment:  Several  commenters 
supported  our  proposal  to  wait  for  data 
using  the  new  ICD-9-CM  procedure 
codes  for  multiple  level  spinal  fusions 
prior  to  making  revisions  to  the  spinal 
fusion  DRGs.  One  commenter 
representing  hospitals  supported  our 
proposal  to  continue  with  the  ciurent 
DRG  classification  system  until 
sufficient  data  are  available  to  evaluate 
a  potential  DRG  change.  Several 
commenters  expressed  their 
appreciation  for  the  creation  of  the  new 
codes  for  multiple  level  spinal  fusion. 
They  recognized  the  difficult  challenge 
that  was  involved  in  developing  this 
new  classification  system  as  part  of 
ICD-9-CM. 

One  commenter  requested  us  to 
proceed  with  a  DRG  revision  for 
multiple  level  spinal  fusion  without 
waiting  for  data  using  the  new  codes. 
This  commenter  stated  that  there  are 
significant  costs  involved  with 
increased  instrumentation  and  hardware 
when  multiple  level  spinal  fusions  are 
performed,  and  requested  that  we 
consider  using  non-MedPAR  data  to 
establish  relative  weights  for  new  DRGs 
based  on  the  levels  of  vertebrae 
involved.  In  addition,  the  commenter 
stated  that  there  is  a  need  to  distinguish 
between  fusions  and  refusions  within 
the  DRGs.  The  commenter  stated  that 
refusions  vary  significantly  due  to  the 
existence  of  scar  tissue  and  implants 
that  need  to  be  removed  and  replaced. 
Further,  the  commenter  recommended 
that  we  split  DRG  496  Combined 
anterior/posterior  spinal  fusion  based 
on  the  presence  or  absence  of  a 
complication  or  comorbidity. 

Response:  We  appreciate  the  support 
of  commenters  that  we  wait  for  data 
from  the  reporting  of  the  new  codes  for 
multiple  level  spinal  fusion  prior  to 
proposing  revisions  to  the  spinal  DRGs 
(rather  than  using  non-MedPAR  data 
prior  to  the  availability  of  data  using  the 
new  codes).  We  also  appreciate  the 
comments  concerning  the  extensive 


effort  it  took  on  oiu-  part  to  develop  a  set 
of  ICD-9-CM  codes  that  could  capture 
this  type  of  information.  We  believe  it 
is  important  to  carefully  examine 
hospital  data  prior  to  making  any 
revisions  for  multiple  level  spinal 
fusions.  Therefore,  we  will  look  at  this 
data  as  we  receive  it  and  evaluate  any 
need  for  DRG  revisions.  We  will 
consider  all  the  points  raised  by  the 
gommenters  as  we  consider  additional 
DRG  revisions  for  spinal  fusions  in  the 
future. 

d.  Heart  Assist  System  Implant 

During  the  comment  period  for  the  FY 
2003  IPPS  proposed  mle  on  which  the 
FY  2003  IPPS  final  mle  was  based,  we 
received  a  suggestion  from  a  commenter 
that  we  develop  a  new  heart  transplant 
DRG  entitled  "Heart  Transplant  with 
Left  Ventricular  Assist  Device  (LVAD)." 
The  commenter  stated  that,  because  a 
great  number  of  LVAD  cases  remain 
inpatients  until  heart  transplant  occurs, 
there  is  a  disparity  in  costs  between 
heart  transplant  patients  who  receive 
LVADs  during  the  stay  and  those  who 
do  not.  Cases  in  which  heart 
transplantation  occurs  during  the 
hospitalization  are  assigned  to  DRG  103 
(Heart  Transplant).  Therefore,  the  costs 
of  these  LVAD  cases  where  a  heart 
transplant  is  also  performed  during  the 
same  hospitalization  are  included  in  the 
DRG  relative  weight  for  DRG  103. 
Accordingly,  we  did  not  create  a  new 
DRG  for  these  cases.  However,  we  noted 
that  we  would  continue  to  monitor 
these  types  of  cases. 

When  we  reviewed  the  FY  2002 
MedPAR  data,  we  identified  only  21 
cases  in  DRG  103  that  listed  a  procedure 
code  indicating  the  use  of  any  heart 
assist  system.  We  do  not  believe  that  21 
cases  is  a  sufficient  number  of  cases  to 
support  creation  of  an  additional  DRG. 
Therefore,  in  the  May  19,  2003  proposed 
mle,  we  did  not  propose  a  change  to  the 
structure  of  either  DRG  103  or  DRG  525. 

Comment:  Two  conunenters  argued 
that  procediu-e  code  37.66  (Implant  of 
an  implantable,  pulsatile  heart  assist 
system)  does  not  fit  clinically  or 
financially  with  the  following  other 
procedure  codes  in  DRG  525: 

•  37.62,  Implant  of  other  heart  assist 

system, 
'  •  37.63,  Replacement  and  repair  of 

heart  assist  system, 

•  37.65,  Implant  of  an  external, 
pulsatile  heart  assist  system 

•  37.66.  Implant  of  an  implantable, 
pulsatile  heart  assist  system. 

One  commenter  indicated  that.  . 
according  to  an  analysis  that  it 
performed.  Medicare  data  on  procedure 
code  37.66  demonstrates  that  average 
charges  ($342,725)  and  length  of  stay 
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significantly  higher  than 
procedures  in  DRG  525 
ranging  from  $112,748 
(average  length  of  stay 
.9  to  16.7).  According  to 
the  implantable 
logy  represents  a 
of  device  and  procedure 
p  port)  compared  to  the  less 
1  >ive,  short-term  devices 
(irocedures  in  DRG  525. 
ers  requested  three 
ives  for  the 

of  procedure  code  37.66: 
que  DRG  for  this 
dd  this  procedure  code 
Transplant);  or  (3) 
add-on  payment 
lo  DRG  525. 
response  to  comments 
the  creation  of  new  DRG 
noted  that  these  four 
the  most  expensive 
(67  FR  49991).  However, 
nt  made  by  the 
year,  that  procedure 
ificantly  different  in 
procedures  and 
izition  from  the  other 
DRG  525,  was  not  raised 
s  proposed  rule, 
the  significant 
by  the  commenter 
consideration,  the 
:i  ans  suggested  by  the 
significant  changes  to 
that  warrant  public 
p^icular,  the 

code  37.66  to  DRG  103 
inclusion  of 
c  ases  in  this  existing 
DRG.  Therefore,  in 
icant  impacts  of  each 
suggestions  on  the 
DRGs  involved  and  the 
my  such  significant 
c  review  and  comment, 
DRG  525  for  FY 
the  commenter 
issue  to  our  attention.  We 
w  lether  to  make  further 
525  in  light  of  the 
there  is  significant 
costs  of  the  different 
in  the  DRG.  We 
ier  payment  policy  will 
ex  Jaordinarily  expensive 
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Jie  volume  and  mix  of 
is  likely  to  change 
Currently,  CMS  has 
of  LVADs  in  two 
:an  be  used  as  either  a 
t:  ansplant  or  for  support 
ion  postcardiotomy  (the 
open-heart  surgery).  In 
idations,  the  LVAD  is 
mechanical    • 
uppjort.  CMS  is  currently 


reviewing  a  request  for  expanded 
coverage  for  these  devices  as  destination 
(or  permanent)  therapy  for  end-stage 
heart  failure  patients  who  are  not 
candidates  for  heart  transplantation. 
Destination  therapy  means  that  the 
patient  will  use  the  LVAD  for  the  ' 
remainder  of  his  or  her  life. 

We  believe  it  will  be  helpful  to  have 
data  on  the  resources  and  volume 
associated  with  any  potential 
destination  therapy  cases  prior  to 
revising  DRG  525. 

e.  Drug-Eluting  Stents 

In  the  August  1,  2002  final  rule,  we 
created  two  new  temporary  DRGs  to 
reflect  cases  involving  the  insertion  of  a 
drug-eluting  coronary  artery  stent  as 
signified  by  the  presence  of  code  36.07 
(Insertion  of  drug-eluting  coronary 
artery  stent):  DRG  526  (Percutaneous 
Cardiovascular  Procedure  With  Drug- 
Eluting  Stent  With  AMI);  andDRG  527 
(Percutaneous  Cardiovascular  Procedure 
With  Drug-Eliiting  Stent  Without  AMI). 
We  expect  that  when  claims  data  are 
available  that  reflect  the  use  of  these 
stents,  we  will  combine  drug-eluting 
stent  cases  with  other  cases  in  DRGs  516 
and  517. 

In  the  absence  of  MedPAR  data 
reflecting  the  use  of  drug-eluting  stents, 
it  was  necessary  to  undertake  several 
calculations  to  establish  the  FY  2003 
DRG  relative  weights  for  these  two  new 
DRGs.  First,  based  on  prices  in  countries 
where  drug-eluting  stents  were  afready 
being  used  compared  to  the  average 
price  of  nondrug-eluting  stents  in  those 
countries,  we  calculated  a  price 
differential  of  approximately  $1,200. 
When  we  apply  average  overall  hospital 
charge  markups  to  this  technology 
(based  on  weighted  average  cost-to- 
charge  ratios),  we  estimated  that  the 
charge  differential  between  nondrug- 
eluting  and  drug-eluting  stents  would  be 
approximately  $2,664  per  stent. 
However,  we  recognize  that  some  cases 
involve  more  than  one  stent.  Using  an 
average  of  1.5  stents  per  procedure,  we 
estimated  that  the  net  incremental 
charge  for  cases  that  would  receive 
drug-eluting  stents  is  $3,996. 

In  order  to  determine  accurately  the 
DRG  relative  weights  for  these  two  new 
DRGs  relative  to  all  other  DRGs,  we  also 
must  estimate  the  volume  of  drug- 
eluting  stent  cases  likely  to  occur.  We 
used  the  manufacturer's  estimate  that  as 
many  as  43  percent  of  current  stent 
patients  will  receive  drug-eluting  stents 
during  FY  2003  to  calculate  the  FY  2003 
DRG  relative  weights,  although  we 
prorated  this  percentage  since  the  new 


DRGs  did  not  become  active  imtil  April 
1,  2003.4 

In  determining  the  FY  2004  DRG 
relative  weights  for  DRGs  526  and  527, 
we  assumed  that  43  percent  of  coronary 
stent  cases  (those  with  code  36.06 
(Insertion  of  nondrug-eluting  coronary 
artery  stent))  from  DRGs  516  and  517 
would  be  reassigned  to  new  DRGs  526 
and  527  (with  code  36.07),  and  the 
charges  for  these  cases  would  be 
increased  $3,996  per  case,  to 
approximate  the  higher  charges 
associated  with  the  drug-eluting  stents 
in  DRGs  526  and  527.  The  relative 
weights  for  DRGs  516  and  517  are 
calculated  based  on  the  charges  of  the 
cases  estimated  to  remain  in  these  two 
DRGs. 

Comment:  In  response  to  our 
statement  in  the  proposed  rule  that  we 
would  use  the  best  available  data  to 
establish  the  FY  2004  relative  weights 
for  DRGs  526  and  527,  one  commenter 
(the  manufacturer  of  the  only  FDA- 
approved  drug-eluting  stents  at  this 
time)  commissioned  an  independent 
accounting  firm  to  collect  costs,  charges, 
and  utilization  data  from  hospitals  on 
drug-eluting  and  nondrug-eluting  stents. 

The  data  were  collected  from  a 
randomized,  statistically  significant 
sample  of  United  States  hospitals  with 
interventional  cardiac  catherization 
laboratories.  First,  the  firm  identified 
those  hospitals  that  performed  coronary 
angioplasty  on  Medicare  beneficiaries. 
The  method  used  to  identify  these 
hospitals  was  first  to  review  MedPAR 
data  to  isolate  those  hospitals  with 
average  volume  in  DRGs  with  a 
placement  of  coronary  artery  stent,  ICD- 
9-CM  procedure  code  (36.06).  From  this 
list  of  hospitals,  it  was  necessary  to 
eliminate  those  that  appeared  to  have 
quality  issues  with  the  data.  This 
resulted  in  a  list  of  1,033  hospitals  for 
the  "population"  group  from  which  the 
sample  was  drawn. 

A  sample  size  sufficient  to  achieve  a 
confidence  level  of  95  percent  that  the 
results  would  be  within  5  percent  of  the 
actual  distribution  (assuming  a  normal 
distribution)  was  then  determined,  and 
a  randomized  selection  within  each 
state  identified  279  hospitals.  An 
additional  30  hospitals  from  a 
preliminary  phase  of  the  study  were 
added  because  these  hospitals  had 
already  supplied  nondrug-eluting  stent 
data  and  had  committed  to  supply  drug- 


*  Even  though  the  DRG  became  active  on  April  1, 
2003.  we  expect  that  hospitals  did  not  use  this 
technology  before  FDA  approval.  (We  intend  to 
identify  and  review  any  cases  with  the  code  36.07 
that  occurred  prior  to  FDA  approval.)  Therefore,  no 
payments  are  expected  to  have  been  made  under 
these  DRGs  for  cases  occurring  before  FDA 
approval.  - 
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eluting  stent  data.  Therefore,  the  total 
sample  size  for  the  survey  instrvunent 
was  309  hospitals. 

At  the  time  of  the  survey,  83  of  the 
selected  hospitals  had  not  yet  received 
shipments  of  the  drug-eluting  stents 
and,  hence,  were  not  able  to  complete 
the  survey  because  they  had  no  cost  or 
charge  data  for  drug-eluting  stents.  The 
final  number  of  completed  surveys  was 
119  (or  53  percent  of  the  sample). 

The  survey  was  designed  to  collect 
data  regarding  costs,  charges,  and 
utilization  for  drug-eluting  stents  at 
three  different  points  in  time:  currently; 
October  1,  2003;  and  at  full-maturity 
(defined  as  that  point  in  time  in  which 
the  hospital  has  achieved  a  stable  and 
consistent  usage  of  the  drug-eluting 
stent).  The  data  were  submitted 
(including  a  sample  of  invoices)  under 
a  request  for  confidential  treatment 
under  the  Freedom  of  Information  Act. 

Based  on  the  data  collected,  the 
commenter  recommended  that  CMS 
increase  the  harge  differential  between 
nondrug-eluting  and  drug-eluting  stents 
to  create  a  payment  differential  of 
$3,024.  This  represents  the  cost  per  case 
differential  between  nondrug-eluting 
stent  and  drug-eluting  stent  cases 
anticipated  by  surveyed  hospitals  on 
October  1,  2003.  The  current  cost 
differential  reported  by  the  sample  of 
hospitals  was  $2,721.  The  conunenter 
estimated  that  our  proposed 
methodology  results  in  a  payment 
differential  of  $1,451  and  $1,495 
between  DRGs  516  and  526,  and  DRGs 
517  and  527,  respectively.  The  surveyed 
hospitals  reported  average  current  and 
anticipated  stents  used  per  case  of  1.4 
and  1.5,  respectively.  Average  projected 
utilization  of  drug-eluting  stents  relative 
to  all  stents  was  reported  in  the  survey 
to  currently  be  33  percent,  and  by 
October  1,  2003,  utilization  is  projected 
to  be  69  percent. 

Another  commenter  noted  that  the 
actual  cost  per  stents  is  59  percent 
higher  than  our  projection  of  $1,200. 
The  commenter  also  noted  that  most 
cases  use  2  stents  instead  of  the 
projected  1.5  stents,  and,  therefore,  the 
net  incremental  charge  difference 
should  be  $5,554  instead  of  the  $3,996 
projected  by  CMS. 

Response:  The  data  submitted  was 
extensively  detailed  and  helped  us 
better  understand  the  costs,  charges,  and 
utilization  for  all  types  of  stents.  As 
noted  above,  we  stated  in  the  proposed 
rule  that  we  would  use  the  best 
available  data  at  the  time  of  the  final 
rule  to  establish  the  FY  2004  relative 
weights  for  DRGs  526  and  527,  and 
these  data  are  much  more  detailed  and 
current  than  any  other  sources  available 
to  us  at  this  time.  These  data  are 


extremely  useful  to  assess  the 
appropriateness  of  our  proposed 
methodology  to  determine  the  relative 
weights  for  DRGs  526  and  527. 

The  conmienter  recommended  that 
CMS  establish  a  payment  differential 
between  DRGs  for  nondrug-eluting 
stents  and  drug-eluting  stents  of  $3,024 
to  account  for  the  estimated  cost 
difference  between  the  two  types  of 
stents.  However,  the  DRG  relative 
weights  Eire  established  using  the 
average  charges  per  case  of  each  DRG 
relative  to  the  national  average. 
Therefore,  we  examined  the  charge  per 
case  data  from  the  sample. 

The  commenter  referred  to  a  mean 
charge  differential  per  case  of  $5,721, 
based  on  anticipated  costs  per  drug- 
eluting  stent  on  October  1,  2003. 
However,  we  do  not  believe  it  is 
appropriate  to  use  anticipated  October 
1,  2003  charges  for  several  reasons. 
First,  these  data  cannot  be  substantiated. 
As  noted  above,  we  received  a  sampling 
of  current  invoices  that  allowed  us  to 
verify  the  current  costs  per  drug-eluting 
stent.  These  invoices  carmot  verify  the 
$300  average  per  stent  cost  increase  that 
reportedly  will  occur  between  the  time 
the  survey  was  conducted  and  October 
1,  2003.  Second,  for  all  other  DRGs,  we 
are  using  charge  data  reflective  of  FY 
2002  charges.  Although  we  are 
establishing  the  FY  2004  relative 
weights  in  this  final  rule,  using 
anticipated  FY  2004  charge  data  would 
result  in  2-year  later  charge  data  being 
used  to  establish  the  DRG  526  and  527 
relative  weights,  while  FY  2002  charge 
data  are  used  to  establish  all  other 
relative  weights.  Therefore,  we  believe 
the  current  data  more  closely 
approximate  the  data  used  to  determine 
the  FY  2004  relative  weights  for  the 
remainder  of  the  DRGs.  Finally, 
hospitals  must  rely  upon  the 
manufacturer  of  the  only  currently 
available  drug-eluting  stents  for 
information  on  future  pricing.  We 
believe  this  raises  questions  as  to  the 
validity  of  the  data  due  to  the  lack  of 
independently  verifiable  pricing  data  for 
the  future. 

Therefore,  we  are  basing  our 
evaluation  of  our  proposed  methodology 
on  the  sample  data  from  the  current 
period.  The  commenter  reported  a  mean 
differential  in  charges  per  case  of  $4,859 
for  the  current  period.  However,  we  are 
concerned  that  the  mean  differential  in 
charges  per  case  is  unduly  influenced 
by  extraordinarily  ^igh  charge  markups 
reported  on  the  part  of  some  hospitals. 
For  example,  one  hospital  reported 
charging  $28,000  per  drug-eluting  stent, 
while  its  costs  per  stent  were  only 
$3,023.  This  same  hospital  reported 
charges  of  $9,500  for  nondrug-eluting 


stents,  with  costs  per  stent  of  $1,010.  To 
control  the  distorting  impact  such  a 
hospital  would  have  on  the  mean  charge 
differential,  we  examined  the  geometric 
mean  charge  differential  based  on 
current  charges  per  case. 

The  survey  data  showed  that,  for 
seven  hospitals,  the  charge  per  case  was 
higher  for  nondrug-eluting  stent  cases. 
In  order  to  calculate  the  geometric  mean 
differential  charge  per  case,  it  was 
necessary  to  remove  these  seven 
negative  differentials.  The  result  was  a 
current  geometric  mean  differential 
charge  per  case  of  $4,186.  As  an 
alternative  to  removing  these  seven 
negative  numbers,  we  set  them  to  a  $1 
differential,  and  calculated  a  geometric 
mean  differential  charge  per  case  of 
$2,291.  Based  on  the  range  of  these 
results,  we  believe. our  proposed  charge 
differential  of  $3,996  represents  a 
reasonable  approximation  of  the 
differential  in  charges  per  case,  and  we 
are  proceeding  to  establish  the  DRG 
relative  weights  for  DRGs  526  and  527 
for  FY  2004  using  this  amount. 

We  note  that  there  is  a  difference 
between  CMS  and  the  commenter  on  the 
current  cost  difference  between  drug- 
eluting  stents  and  nondrug-eluting 
stents  (our  estimate  began  with  a  $1,200 
per  stent  differential,  while  the  survey    , 
found  a  $2,721  current  differential).  It 
appears  that  the  reason  our  charges  per 
case  for  drug-eluting  stents  and 
nondrug-eluting  stents  are  not 
substantially  different  from  the  charges 
in  the  survey  data,  despite  the 
discrepancy  in  the  cost  differential,  is 
due  to  the  fact  that  hospitals  are  not 
marking  up  drug-eluting  stents  by  the 
same  proportion  as  nondrug-eluting 
stents.  From  the  data  submitted  by  the 
conunenter,  we  found  the  average 
charge  increase  for  nondrug-eluting 
stents  is  183  percent.  The  average 
charge  increase  for  drug-eluting  stents  is 
124  percent.  This  lower  markup  reduces 
the  differential  in  charges  relative  to  the 
actual  costs  hospitals  may  incur. 

Based  on  data  submitted  to  us  last 
year  by  the  commenter,  we  proposed 
that  43  percent  of  stent  cases  from  DRGs 
516  and  517  would  be  reassigned  to 
DRGs  526  and  527.  However,  based  on 
the  survey  data,  for  FY  2004  we  are 
changing  our  estimate  to  assume  that  69 
percent  of  coronary  stent  cases  will  be 
reassigned  from  DRGs  516  and  517  to 
DRGs  526  and  527,  respectively.  We 
note  that,  although  this  percentage  is 
based  on  anticipated  utilization  on 
October  1,  2003,  it  is  not  based  on  data 
that  is  ojily  available  from  the 
manufacturer.  We  are  continuing  to 
assume  a  utilization  rate  of  1.5  stents 
per  case. 
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Comment:  Idany  commenters  argued 
that  the  propc  sed  payment  for  drug- 
eluting  stents  is  inadequate  and  asked 
that  CMS  coniiider  the  data  it  has 
received  to  date  from  hospital  claims  to 
determine  whsthar  the  proposed  FY 
2004  payment  rate  for  (hug-eluting 
stents  is  adequate.  Other  commenters 
requested  that  CMS  use  the  most  ciurent 
United  States  iata  available  (as  opposed 
to  data  from  tl  e  United  Kingdom)  to 
establish  the  E  RG  weights  for  FY  2004. 
Some  comni  enters  noted  that  current 
DRG  weights  account  for  1.5  stents  per 
case,  but  that  I  he  number  of  stents  per 
case  is  expect(  d  to  rise  because  the 
insertion  of  dr  ag-eluting  stents  is  more 
technically  challenging  in  comparison 
to  competitive  products.  The 
commenters  aJ  so  noted  that  because 
drug-eluting  st  ents  are  able  to  treat 
smaller  vessel; ,  more  diffuse  disease  in 
diabetics,  and  onger  lesions,  a  rise  is 
expected  in  tint  stent  per  patient  ratio. 
The  commenters  asked  that  CMS  adjust 
its  ratio  of  1.5  stents  per  case  to  an 
amount  closer  to  2  stents  per  case  when 
recalibrating  tt  e  DRG  weights.  Another 
comment er  ex]  ilained  that,  based  on 
their  analysis,  in  average  of  1.7  drug- 
eluting  stents  i  J  used  per  procedure  and 
the  average  co^  per  drug-eluting  stent  is 
$3,195.  The  coinmenter  requested  that 
these  amounts  se  used  to  compute  the 
relative  weight!  for  DRGs  526  ajid  527. 
The  commente  ■  also  noted  that  the 
payment  rates  J  or  FY  2003  are  higher 
than  the  paymt  nt  rates  for  FY  2004  due 
to  the  decline  i  i  the  DRG  relative 
weights. 

One  commer  ter  suggested  as  an 
alternative  to  ii  icreasing  the  weights  for 
drug-eluting  st«  nts  that  payment  be 
contingent  on  t  le  type  and  number  of 
stents  used  per  procedure.  The 
commenter  recommended  that  CMS  set 
up  revenue  cod  ss  to  indicate  the  type 
and  number  of  i  itents  used  per  case  and 
make  payment  Approximately  $1,000 
above  the  cost  per  stent. 

Another  cominenter  also  noted  that 
the  demand  froi  n  hospitals  for  drug- 
eluting  stents  isl  much  higher  than  the 
projected  43  percent  of  coronary  artery 
stent  cases.  The  commenter  estimated 
that  85  to  90  pei-cent  of  all  stent  cases 
should  be  reassigned  from  DRGs  516 
and  517  to  DRG^  526  and  527.  Another 
commenter  explained  that  drug-eluting 
stents,  compareti  with  nondnig-eluting 
stents,  have  alrqady  been  shown  to 
decrease  angiogi^aphic  restenosis  in 
coronary  arteriefi  by  more  than  half, 
which  should  rgduce  the  need  for  repeat 
procedure  rates  jfrom  20  percent  of  cases 
to  less  than  5  p*cent.  As  a  result, 
demand  for  dru*-eluting  stents  is 
expected  to  incrbase  and  the  commenter 
estimated  that  7p  percent  of  all  coronary 


artery  stent  cases  will  involve  the  use  of 
drug-eluting  stents.  Therefore,  70 
percent  of  all  stent  cases  should  be 
moved  to  DRGs  526  and  527  to  account 
for  drug-eluting  stents  instead  of  the  43 
percent  proposed  by  CMS. 

One  commenter  explained  that  there 
are  many  added  costs  of  using  drug- 
eluting  stents,  such  as  that  the  area  of 
blockage  to  be  treated  is  to  be  predilated 
with  an  angioplasty  balloon  before  and 
after  implanting  the  stent,  the  use  of 
intravascular  ultrasound  to  ensure 
proper  positioning  and  deployment  of 
stents  in  certain  cases,  and  increased 
length  of  time  a  patient  spends  in  the 
cardiac  catheterization  laboratory.  The 
commenter  also  added  that 
percutaneous  transluminal  coronary 
angioplasty  volume  is  expected  to 
increase  due  to  obesity,  smoking, 
sedentary  lifestyle,  and  diabetes. 
Therefore,  the  commenter 
recommended  that  CMS  ensure  that 
drug-eluting  stents  are  adeouately  paid. 

Response:  As  described  above,  we 
used  data  submitted  to  us  from  a  survey 
of  U.S.  hospitals  to  evaluate  our 
proposed  methodology.  Oui  analysis 
indicates  that  the  proposed  charge 
differential  and  the  number  of  stents  per 
procedure  in  our  methodology  are 
appropriate.  However,  we  have 
increased  our  assumed  utilization  rate 
of  drug-eluting  stents  to  69  percent  frtjm 
43  percent,  based  on  these  data. 

With  respect  to  the  decline  in  the 
proposed  FY  2004  DRG  relative  weights 
compared  to  FY  2003,  every  year  we 
recalibrate  the  DRG  weights  comparing 
the  average  charge  per  DRG  to  all  other 
DRGs.  The  weights  of  one  DRG  can 
change  for  numerous  reasons  (for 
example,  increase  or  decrease  in  total 
cases  or  increase  or  decrease  in  charges) 
and  cause  weights  from  other  DRGs  to 
increase  or  decrease  due  to  budget 
neutrality. 

As  we  proposed,  we  are  maintaining 
DRGs  526  and  527  for  FY  2004,  and 
adopting  the  same  methodology  to 
establish  the  relative  weights  as  we  used 
for  FY  2003.  We  have  used  the  best 
available  data  to  establish  the  final  FY 
2004  relative  weights  for  DRGs  526  and 
527  included  in  this  final  rule.  We  will 
continue  to  evaluate  the  appropriate 
assignment  of  these  cases  in  the  future. 

Comment:  One  conmienter 
recommended  that  CMS  move  drug- 
eluting  stents  to  DRGs  516  and  517  and 
adjust  the  weights,  because  CMS  should 
not  provide  a  financial  incentive  for 
hospitals  to  favor  one  therapy  when 
other  alternatives  with  equal  or  better 
outcomes  are  available.  The  conmienter 
stated  further  that  CMS  should  not 
create  an  incentive  that  promotes  a  more 
expensive  treatment  for  which  risks  and 


benefits  are  not  yet  completely  known. 
Another  commenter  suggested  that 
drug-eluting  stents  should  receive  add- 
on payments  for  new  technology  instead 
of  receiving  their  own  DRG  payment. 

Response:  We  explained  our  rationale 
for  creating  new  DRGs  525  and  526 
(instead  of  assigning  these  cases  to 
DRGs  516  or  517  or  approving  a  new 
technology  add-on)  in  the  August  1, 
2002  IPPS  final  rule  (67  FR  50005)  and  ^ 
refer  the  commenters  to  that  rule  for  oiu- 
response.  We  appreciate  the 
commenter's  continual  input  and 
interest  in  these  issues. 

f.  Artificial  Anal  Sphincter 

The  ICD-9-CM  Coordination  and 
Maintenance  Committee  created  two 
new  codes  to  describe  procedures 
involving  an  artificial  anal  sphincter  for 
use  for  discharges  occurring  on  or  after 
October  1,  2002.  One  code  (49.75, 
Implantation  or  revision  of  artificial 
anal  sphincter)  is  used  to  identify  cases 
involving  implantation  or  revision  of  an 
artificial  anal  sphincter.  The  second 
code  (49.76,  Removal  of  artificial  anal 
sphincter)  is  used  to  identify  cases 
involving  the  removal  of  the  device.  In 
Table  6B  of  the  August  1,  2002  IPPS 
final  rule  (67  FR  50242),  we  assigned 
both  codes  to  one  of  four  MDCs  based 
on  principal  diagnosis,  and  to  one  of  six 
DRGs  within  those  MDCs  as  follows: 
MDC  6  (Diseases  and  Disorders  of  the 
Digestive  System),  DRG  157  (Anal  and 
Stomal  Procedures  With  CC)  and  DRG 
158  (Anal  and  Stomal  Procediu-es 
Without  CC);  MDC  9  (Diseases  and 
Disorders  of  the  Skin,  Subcutaneous 
Tissue  and  Breast),  DRG  267  (Perianal 
and  Pilonidal  Procedures);  MDC  21 
(Injuries,  Poisonings,  and  Toxic  Effect  of 
Drugs),  DRG  442  (Other  O.R.  Procedures 
for  Injuries  With  CC)  and  DRG  443 
(Other  O.R.  Procedures  for  Injuries 
Without  CC);  and  MDC  24  (Multiple 
Significant  Trauma),  DRG  486  (Other 
O.R.  Procedures  for  Midtiple  Significant 
Trauma). 

Prior  to  the  publication  of  the 
proposed  rule,  we  received  a  request 
that  we  review  these  DRG  assignments. 
According  to  the  requester,  the  artificial 
anal  sphincter  procedures  are  expensive 
and  the  payment  does  not  adequately 
cover  a  hospital's  costs  in  the  most 
likely  occurring  DRGs:  DRG  157  and 
DRG  158.  The  requester  submitted  data 
showing  cases  involving  artificial  anal 
sphincters  with  average  charges  of 
$44,000,  and  suggested  that  we  assign 
codes  49.75  and  49.76  in  MDC  6  to  DRG 
170  (Other  Digestive  System  O.R. 
Procedures  With  CC)  and  DRG  171 
(Other  Digestive  System  O.R. 
Procedures  Without  CC)  because  DRG 
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170  and  DRG  171  are  higher  weighted 
than  DRGs  157  and  158. 

In  the  May  19,  2003  proposed  rule,  we 
did  not  propose  to  assign  these  cases  to 
DRGs  170  and  171.  Although  we 
recognized  that  the  data  submitted  by 
the  conunenter  appear  to  show  this 
procedure  is  associated  with  above 
average  costs  in  the  DRGs  to  which 
these  cases  are  assigned,  we  stated  that 
we  believe  the  current  assignment  is  the 
most  clinically  appropriate  at  this  time. 
As  noted  above,  the  procedure  codes  to 
identify  the  implantation,  revision,  or 
removal  of  these  devices  were  effective 
beginning  on  October  1,  2002. 
Therefore,  we  proposed  to  monitor  the 
costs  of  these  cases  using  actual 
Medicare  cases  with  these  codes 
included  from  the  FY  2003  MedPAR 
that  will  be  used  for  the  FY  2004  DRG 
relative  weights. 

Comment:  Two  commenters 
expressed  concern  that  the  procedures 
for  insertion  and  removal  of  an  artificial 
anal  sphincter  are  assigned  to  DRG 
groupings  that  do  not  cover  the  cost  of 
the  device.  In  addition,  one  commenter 
stated  that,  as  the  surgeon  must  operate 
on  two  distinct  areas  of  the  patient's 
body,  these  procedures  are  more 
resource-intensive  and,  therefore,  are 
not  clinically  coherent  with  other 
procedures  of  low  complexity  in  DRGs 
157  and  158. 

Response:  As  noted  above,  the  codes 
describing  the  implantation,  revision,  or 
removal  of  artificial  anal  sphincters 
were  created  for  use  begirming  on 
October  1,  2002.  Therefore,  we  do  not 
have  data  on  cases  assigned  to  codes 
49.75  and  49.76.  Accordingly,  we  are 
not  making  any  changes  to  the  DRG 
assignments  of  these  codes  at  this  time. 
However,  we  will  continue  to  monitor 
this  procedure  in  the  upcoming 
MedPAR  data  and  will,  in  the  future, 
consider  modifications  relating  to  DRG 
assignment(s)  if  warranted. 

C.  Recalibration  of  DRG  Weights 

As  we  proposed,  in  this  final  rule  we 
used  the  same  basic  methodology  for  the 
FY  2004  recalibration  as  we  did  for  FY 
2003  (August  1, 2002  IPPS  final  rule  (67 
FR  50008).  That  is,  we  recalibrated  the 
DRG  weights  based  on  charge  data  for 
Medicare  discharges  using  the  most 
current  charge  information  available 
(the  FY  2002  MedPAR  file). 

The  MedPAR  file  is  based  on  fully 
coded  diagnostic  and  procedure  data  for 
ail  Medicare  inpatient  hospital  bills. 
The  FY  2002  MedPAR  data  used  in  this 
final  rule  include  discharges  occurring 
between  October  1,  2001  and  September 
30,  2002,  based  on  bills  received  by 
CMS  through  March  31,  2003,  from  all 
hospitals  subject  to  the  IPPS  and  short- 


term  acute  care  hospitals  in  Maryland 
(which  is  under  a  waiver  from  the  IPPS 
under  section  1814(b)(3)  of  the  Act).  The 
FY  2002  MedPAR  file  includes  data  for 
approximately  11,496,239  Medicare 
discharges.  Discharges  for  Medicare 
beneficiaries  enrolled  in  a 
Medicare-KChoice  managed  care  plan  are 
excluded  from  this  analysis.  The  data 
excludes  CAHs,  including  hospitals  that 
subsequently  became  CAHs  after  the 
period  from  which  the  data  were  taken. 
This  is  a  change  from  the  recalibration 
methodology  in  the  proposed  rule, 
where  hospitals  that  subsequently 
became  CAHs  were  included  in  the 
data.  In  this  final  rule,  we  changed  the 
recalibration  methodology  for 
consistency  with  our  change  that 
excluded  these  CAHs  from  the  data  used 
to  construct  the  wage  index. 

The  methodology  used  to  calculate 
the  DRG  relative  weights  from  the  FY 
2002  MedPAR  file  is  as  follows: 

•  To  the  extent  possible,  all  the 
claims  were  regrouped  using  the  DRG 
classification  revisions  discussed  in 
section  U.B.  of  this  preamble. 

•  The  transplant  cases  that  were  used 
to  establish  the  relative  weight  for  heart 
and  heart-lung,  liver,  and  lung 
transplants  (DRGs  103,  480,  and  495) 
were  limited  to  those  Medicare- 
approved  transplant  centers  that  have 
cases  in  the  FY  2000  MedPAR  file. 
(Medicare  coverage  for  heart,  heart-lung, 
liver,  and  lung  transplants  is  limited  to 
those  facilities  that  have  received 
approval  from  CMS  as  transplant 
centers.) 

•  Organ  acquisition  costs  for  kidney, 
heart,  heart-lung,  liver,  lung,  pancreas, 
and  intestinal  (or  multivisceral  organs) 
transplants  continue  to  be  paid  on  a 
reasonable  cost  basis.  Because  these 
acquisition  costs  are  paid  separately 
from  the  prospective  payment  rate,  it  is- 
necessary  to  subtract  the  acquisition 
charges  from  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  before  computing  the  average 
charge  for  the  DRG  and  before 
eliminating  statistical  outliers. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
and  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

A  transfer  case  is  counted  as  a  fraction 
of  a  case  based  on  the  ratio  of  its  transfer 
payment  under  the  per  diem  payment 
methodology  to  the  full  DRG  payment 
for  nontransfer  cases.  That  is,  a  transfer 


case  receiving  payment  under  the 
transfer  methodology  equal  to  half  of 
what  the  case  would  receive  as  a 
nontransfer  would  be  counted  as  0.5  of 
a  total  case. 

•  Statistical  outliers  were  eliminated 
by  removing  all  cases  that  are  beyond 
3.0  standard  deviations  from  the  mean 
of  the  log  distribution  of  both  the 
charges  per  case  and  the  charges  per  day 
for  each  DRG. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight. 

The  new  weights  are  normalized  by 
an  adjustment  factor  (1.45726)  so  that 
the  average  case  weight  after 
recalibration  is  equal  to  the  average  case 
weight  before  recalibration.  This 
adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
nor  decreases  total  payments  under  the 
IPPS. 

As  noted  below  in  section  IV.A.2.  of 
the  preamble  of  this  final  rule,  we  are 
expanding  the  transfer  policy  applicable 
to  postacute  care  transfers  to  a  total  of 
29  DRGs  (the  current  10  DRGs,  minus  2, 
plus  21  additional  DRGs),  beginning  in 
FY  2004.  Because  we  count  a  transfer 
case  as  a  fraction  of  a  case  as  described 
above  in  the  recalibration  process,  the 
expansion  of  the  postacute  care  transfer 
policy  to  additional  DRGs  affects  the 
relative  weights  for  those  DRGs. 
Therefore,  we  calculated  the  final  FY 
2004  normalization  factor  comparing: 
the  case-mix  using  the  final  FY  2004 
DRG  relative  weights  in  which  we 
treated  postacute  care  transfer  cases  in 
the  additional  DRGs  for  the  postacute 
transfer  policy  for  FY  2004  as  a  fraction 
of  a  case  with  the  case-mix  using  the  FY 
2003  DRG  relative  weights  without 
treating  cases  in  these  additional  DRGs 
as  transfer  cases. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  We  used  that  same 
case  threshold  in  recalibrating  the  final 
DRG  weights  for  FY  2004.  Using  the  FY 
2002  MedPAR  data  set.  there  are  42 
DRGs  that  contain  fewer  than  10  cases. 
We  computed  the  weights  for  these  low- 
volume  DRGs  by  adjusting  the  FY  2003 
weights  of  these  DRGs  by  the  percentage 
change  in  the  average  weight  of  the 
cases  in  the  other  DRGs. 

Comment:  Commenters  questioned 
the  fact  that  the  proposed  weights  for 
several  DRGs  declined  from  the  prior 
fiscal  year. 

Response:  As  described  above,  the 
relative  weight  for  each  DRG  is 
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calculated  b]  ■  comparing  the  average 
charge  for  ca  ies  within  each  DRG  (after 
removing  sta  tistical  outliers)  with  the 
national  average  charge  per  case. 
Therefore,  th  jre  are  several  factors  that 
can  cause  a  s  lift  in  the  relative  weight 
of  a  DRG  fror  i  one  fiscal  year  to  the 
next.  For  exanple,  even  though  the 
average  charj  es  of  cases  within  a 
particular  DP  G  may  have  increased,  if 
they  did  not  i  ncrease  by  an  equal  or 
greater  percei  itage  than  the  national 
average,  the  I  iRG  relative  weight  would 
decline.  In  th  s  final  rule,  the  weights 
for  223  DRGs  for  FY  2004  decline  from 
those  for  FY  ;  003  (all  but  38  DRGs  by 
less  than  5  pe  rcent),  while  the  weights 
for  299  DRGs  for  FY  2004  increased 
from  those  foi  FY  2003  (all  but  39  DRGs 
by  less  than  5  percent). 

Section  1886(d)(4)(C)(iii)  of  the  Act 
requires  that.  Deginning  with  FY  1991, 
reclassificatio  n  and  recalibration 
changes  be  mi  ide  in  a  manner  that 
assures  that  tl  e  aggregate  payments  are 
neither  greate  •  than  nor  less  than  the 
aggregate  payi  nents  that  would  have 
been  made  wi  hout  the  changes. 
Although  nori  nalization  is  intended  to 
achieve  this  e;  feet,  equating  the  average 
case  weight  af  :er  recalibration  to  the 
average  case  v  eight  before  recalibration 
does  not  neces  sarily  achieve  budget 
neutrality  wit]  i  respect  to  aggregate 
payments  to  haspitals  because  payments 
to  hospitals  an  affected  by  factors  other 
than  average  c  ise  weight.  Therefore,  as 
we  have  done  in  past  years  and  as 
discussed  in  section  II.A.4.a.  of  the 
Addendum  to  this  final  rule,  we  are 
making  a  budg  et  neutrality  adjustment 
to  ensure  that  he  requirement  of  section 
1886(d)(4)(C){i  li)  of  the  Act  is  met. 

Comment:  0  le  commenter  expressed 
concern  that  tl  e  impact  of  the  proposed 
DRG  recalibrat  on  is  a  $3  million 
decrease  in  pa;  ments  to  its  hospitals. 
The  commente  r  was  hopeful  that  the 
budget  neutral  ty  adjustment  to  ensure 
that  the  norma  ization  of  DRG  weights 
is  achieved  wit  somehow  restore  the 
estimated  negative  impact. 

Response:  Aj  explained  above  and  in 
the  proposed  ri  de.  section 
1886(d)(4)(C)(i  i)  of  the  Act  requires  that 
the  changes  m£  de  through  DRG 
reclassification  and  recalibration  be 
made  in  a  manner  that  assures  that  the 
aggregate  payments  are  neither  greater 
than  nor  less  tti  an  the  aggregate 
payment  that  would  have  been  made 
without  the  ch<  nges.  However,  this 
requirement  rel  ers  to  aggregate  national 
pajrments.  Theiefore,  for  individual 
hospitals,  the  impacts  of  these  changes 
may  be  either  p  asitive  or  negative. 


D.  LTC-DRG  Reclassifications  and 
Relative  Weights  for  LTCHs  for  FY  2004 

1.  Background 

In  the  June  6,  2003  LTCH  PPS  final 
rule  (68  FR  34122)  we  changed  the 
LTCH  PPS  annual  payment  rate  update 
cycle  to  be  effective  July  1  through  June 
30  instead  of  October  1  through 
September  30.  In  addition,  since  the 
patient  classification  system  utilized 
under  the  LTCH  PPS  is  based  directly 
on  the  DRGs  used  under  the  IPPS  for 
acute  care  hospitals,  in  that  same  final 
rule,  we  explained  that  the  annual 
update  of  the  long-term  care  diagnosis- 
related  group  (LTC-DRG)  classifications 
and  relative  weights  will  continue  to 
remain  linked  to  the  annual 
reclassification  and  recalibration  of  the 
CMS-DRGs  under  the  IPPS. 

The  annual  update  to  the  IPPS  DRGs 
is  based  on  the  annual  revisions  to  the 
ICD-9-CM  codes  and  is  effective  each 
October  1.  In  the  health  care  industry, 
annual  changes  to  the  ICD-9-CM  codes 
are  effective  for  discharges  occurring  on 
or  after  October  1  each  year.  The  use  of 
the  ICD-9-CM  coding  system  is  also 
compliant  with  the  requirements  of  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA),  Pub.  L. 
104-191,  under  45  CFR  parts  160  and 
162.  Therefore,  the  manual  and 
electronic  versions  of  the  GROUPER 
software,  which  are  based  on  the  ICD- 
9-CM  codes,  are  also  revised  armually 
and  effective  for  discharges  occurring  on 
or  after  October  1  each  year.  Because  the 
LTC-DRGs  are  based  on  the  patient 
classification  system  used  under  the 
IPPS  (CMS-DRGs),  which  is  updated 
annually  and  effective  for  discharges 
occurring  on  or  after  October  1  through 
September  30  each  vear,  in  the  June  6, 
2003  LTCH  PPS  final  rule  (68  FR 
34128),  we  specified  that  we  will 
continue  to  update  the  LTC-DRG 
classifications  and  relative  weights  to  be 
effective  for  discharges  occurring  on  or 
after  October  1  through  September  30 
each  year.  Furthermore,  we  stated  that 
we  will  publish  the  annual  update  of 
the  LTC-DRGs  in  the  proposed  and  final 
rules  for  the  IPPS. 

As  we  explained  in  the  May  19,  2003 
IPPS  proposed  rule  (68  FR  27173),  we 
proposed  revisions  to  the  LTC-DRG 
classifications  and  relative  weights  and 
indicated  that  we  would  finalize  them 
in  the  IPPS  final  rule,  to  be  effective 
October  1,  2003  through  September  30, 
2004.  The  final  LTC-DRGs  and  relative 
weights  for  FY  2004  in  this  final  rule  are 
based  on  the  IPPS  DRGs  (GROUPER 
version  21.0)  discussed  in  section  II.  of 
this  final  rule. 


2.  Changes  in  the  LTC-DRG 
Classifications 

a.  Background 

Section  123  of  Pub.  L.  106-113 
specifically  requires  that  the  PPS  for 
LTCHs  be  a  per  discharge  system  with 
a  DRG-based  patient  classification 
system  reflecting  the  differences  in 
patient  resources  and  costs  in  LTCHs 
while  maintaining  budget  neutrality. 
Section  307(b)(1)  of  Pub.  L.  106-554 
modified  the  requirements  of  section 
123  of  Pub.  L.  106-113  by  specifically 
requiring  that  the  Secretary  examine 
"the  feasibility  and  the  impact  of  basing 
payment  under  such  a  system  [the 
LTCH  PPS]  on  the  use  of  existing  (or 
refined)  hospital  diagnosis-related 
groups  (DRGs)  that  have  been  modified 
to  account  for  different  resource  use  of 
long-term  care  hospital  patients  as  well 
as  the  use  of  the  most  recently  available 
hospital  discharge  data." 

In  accordance  with  section  307(b)(1) 
of  Pub.  L.  106-554  and  §412.515  of  our 
existing  regulations,  the  LTCH  PPS  uses 
information  from  LTCH  patient  records 
to  classify  patient  cases  into  distinct 
LTC-DRGs  based  on  clinical 
characteristics  and  expected  resource 
needs.  The  LTC-DRGs  used  as  the 
patient  classification  component  of  the 
LTCH  PPS  correspond  to  the  DRGs 
under  the  IPPS  for  acute  care  hospitals. 
Thus,  under  this  final  rule,  we  will  use 
the  IPPS  version  21.0  GROUPER  for  FY 
2004  to  process  LTCH  PPS  claims.  The 
changes  to  the  IPPS  DRG  classification 
system  for  FY  2004  (Grouper  21.0)  are 
discussed  in  section  II.B.  of  this 
preamble. 

Under  the  LTCH  PPS,  we  determine 
relative  weights  for  each  of  the  IPPS 
DRGs  to  account  for  the  difference  in 
resource  use  by  patients  exhibiting  the 
case  complexity  and  multiple  medical 
problems  characteristic  of  LTCH 
patients.  In  a  departure  from  the  IPPS, 
as  we  discussed  in  both  the  May  19, 
2003  proposed  rule  (68  FR  27174)  and 
the  June  6,  2003  LTCH  PPS  final  rule 
(68  FR  34132),  we  use  low  volume 
quintiles  in  determining  the  LTC-DRG 
weights  for  LTC-DRGs  with  less  than  25 
LTCH  cases,  since  LTCHs  do  not 
typically  treat  the  full  range  of 
diagnoses  as  do  acute  care  hospitals.  In 
order  to  deal  with  the  large  number  of 
low  volume  LTC-DRGs  (LTC-DRGs 
with  fewer  than  25  cases),  as  we 
discussed  in  the  May  19,  2003  proposed 
rule  (68  FR  27176).  we  group  those  low 
volume  LTC-DRGs  into  5  quintiles 
based  on  average  charge  per  discharge. 
(A  listing  of  the  composition  of  low 
volume  quintiles  for  the  FY  2004  LTC- 
DRGs  (based  on  FY  2002  MedPAR  data) 
appears  in  section  II.D.3.  of  this  final 
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rule.)  We  also  adjust  for  cases  in  which 
th^  stay  at  the  LTCH  is  less  than  or 
equal  to  five-sixths  of  the  geometric 
average  length  of  stay;  that  is,  short-stay 
outlier  cases  (§412.529),  as  discussed  in 
section  II.D.4.  of  this  preamble. 

b.  Patient  Classifications  Into  DRGs 

Generally,  under  the  LTCH  PPS. 
Medicare  payment  is  made  at  a 
predetermined  specific  rate  for  each 
discharge;  that  is,  payment  varies  by  the 
LTC-DRG  to  which  a  beneficiary's  stay 
is  assigned.  Similar  to  case  classification 
for  acute  care  hospitals  under  the  IPPS 
(see  section  II.B.  of  this  preamble),  cases 
are  classified  into  LTC-DRGs  for 
payment  under  the  LTCH  PPS  based  on 
the  principal  diagnosis,  up  to  eight 
additional  diagnoses,  and  up  to  six 
procedures  performed  during  the  stay, 
as  well  as  age,  sex,  and  discharge  status 
of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  from  the  ICD- 
9-CM. 

As  discussed  above  in  section  II.B.  of 
this  preamble,  the  DRGs  are  organized 
into  25  major  diagnostic  categories 
(MDC§),  most  of  which  are  based  on  a 
particular  organ  system  of  the  body;  the 
remainder  involve  multiple  organ 
systems  (such  as  MDC  22,  Burns). 
Accordingly,  the  principal  diagnosis 
determines  MDC  assignment.  Within 
most  MDCs,  cases  are  then  divided  into 
surgical  DRGs  and  medical  DRGs.  Some 
surgical  and  medical  DRGs  are  further 
differentiated  based  on  the  presence  or 
absence  of  CCs.  (See  section  II.B.  of  this 
preamble  for  further  discussion  of 
surgical  DRGs  and  medical  DRGs.) 

Because  the  assignment  of  a  case  to  a 
particular  LTC-DRG  will  help 
determine  the  amount  that  is  paid  for 
the  case,  it  is  important  that  the  coding 
is  accurate.  As- used  under  the  IPPS, 
classifications  and  terminology  used 
under  the  LTCH  PPS  are  consistent  with 
the  ICD-9-CM  and  the  Uniform 
Hospital  Discharge  Data  Set  (UHDDS), 
as  recommended  to  the  Secretary  by  the 
National  Committee  on  Vital  and  Health 
Statistics  ("Uniform  Hospital  Discharge 
Data:  Minimum  Data  Set,  National 
Center  for  Health  Statistics,  April 
1980")  and  as  revised  in  1984  by  the 
Health  Information  Policy  Council 
(HIPC)  of  the  U.S.  Department  of  Health 
and  Human  Services.  We  wish  to  point 
out  again  that  the  ICD-9-CM  coding 
terminology  and  the  definitions  of 
principal  and  other  diagnoses  of  the 
UHDDS  are  consistent  with  the 
requirements  of  the  Administrative 
Simplification  Act  of  1996  of  the  HIPAA 
(45  CFR  Parts  160  and  162). 

The  emphasis  on  the  need  for  proper 
coding  cannot  be  overstated. 


Inappropriate  coding  of  cases  can 
adversely  affect  the  uniformity  of  cases 
in  each  LTC-DRG  and  produce 
inappropriate  weighting  factors  at 
recalibration  and  result  in  inappropriate 
payments  under  the  LTCH  PPS.  LTCHs 
are  to  follow  the  same  coding  guidelines 
used  by  the  acute  care  hospitals  to 
ensure  accuracy  and  consistency  in 
coding  practices.  There  will  be  only  one 
LTC-DRG  assigned  per  long-term  care 
hospitalization;  it  will  be  assigned  at  the 
discharge.  Therefore,  it  is  mandatory 
that  the  coders  continue  to  report  the 
same  principal  diagnosis  on  all  claims 
and  include  all  diagnostic  codes  that 
coexist  at  the  time  of  admission,  that  are 
subsequently  developed,  or  that  affect 
the  treatment  received.  Similarly,  all 
procedures  performed  during  that  stay 
are  to  be  reported  on  each  claim. 

Upon  the  discharge  of  the  patient 
fi-om  a  LTCH.  the  LTCH  must  assign 
appropriate  diagnosis  and  procedure 
codes  from  the  ICD-9-CM.  As  of 
October  16,  2002,  a  LTCH  that  was 
required  to  comply  with  the  HIPAA 
Administrative  Simplification 
Standards  and  that  had  not  obtained  an 
extension  in  compliance  with  the 
Administrative  Compliance  Act  (Pub.  L. 
107-105)  is  obligated  to  comply  with 
the  standards  at  45  CFR  162.1002  and 
45  CFR  162.1102.  Completed  claim 
forms  are  to  be  submitted  to  the  LTCH's 
Medicare  fiscal  intermediary. 

Medicare  fiscal  intermediaries  enter 
the  clinical  and  demographic 
information  into  their  claims  processing 
systems  and  subject  this  information  to 
a  series  of  automated  screening 
processes  called  the  Medicare  Code 
Editor  (MCE).  These  screens  are 
designed  to  identify  cases  that  require 
further  review  before  assignment  into  a 
LTC-DRG  can  be  made. 

After  screening  through  the  MCE, 
each  LTCH  claim  will  be  classified  into 
the  appropriate  LTC-DRG  by  the 
Medicare  LTCH  GROUPER.  The  LTCH 
GROUPER  is  specialized  computer 
software  based  on  the  same  GROUPER 
used  under  the  IPPS.  After  the  LTC- 
DRG  is  assigned,  the  Medicare  fiscal 
intermediary  determines  the  prospective 
payment  by  using  the  Medicare  PRICER 
program,  which  accounts  for  LTCH 
hospital-specific  adjustments.  As 
provided  for  under  the  IPPS,  we  provide 
an  opportunity  for  the  LTCH  to  review 
the  LTC-DRG  assignments  made  by  the 
fiscal  intermediary  and  to  submit 
additional  information  within  a 
specified  timeframe  (§  412.513(c)). 

The  GROUPER  is  used  both  to  classify 
past  cases  in  order  to  measure  relative 
hospital  resource  consumption  to 
establish  the  LTC-DRG  weights  and  to 
classify  current  cases  for  purposes  of 


determining  payment.  The  records  for 
all  Medicare  hospital  inpatient 
discharges  are  maintained  in  the 
MedPAR  file.  The  data  in  this  file  are 
used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights  during  our  annual 
update  (as  discussed  in  section  II.  of  this 
preamble).  The  LTC-DRG  weights  are 
based  on  data  for  the  population  of 
LTCH  discharges,  reflecting  the  fact  that 
LTCH  patients  represent  a  different 
patient  mix  than  patients  in  short-term 
acute  care  hospitals. 

3.  Development  of  the  FY  2004  LTC-  ' 
DRG  Relative  Weights 

a.  General  Overview  of  Development  of 
the  LTC-DRG  Relative  Weights 

As  we  stated  in  the  August  30.  2002 
LTCH  PPS  filial  rule  (67  FR  55981).  one 
of  the  primary  goals  for  the 
implementation  of  the  LTCH  PPS  is  to 
pay  each  LTCH  an  appropriate  amount 
for  the  efficient  delivery  of  care  to 
Medicare  patients.  The  system  must  be 
able  to  account  adequately  for  each 
LTCH's  case-mix  in  order  to  ensure  both 
fair  distribution  of  Medicare  payments 
and  access  to  adequate  care  for  those 
Medicare  patients  whose  care  is  more 
costly.  To  accomplish  these  goals,  we 
adjust  the  LTCH  PPS  standard  Federal 
prospective  payment  system  rate  by  the 
LTC-DRG  relative  weights  in 
determining  payment  to  LTCHs  for  each 
case. 

Under  the  LTCH  PPS,  relative  weights 
for  each  LTC-DRG  are  a  primary 
element  used  to  account  for  the 
variations  in  cost  per  discharge  and 
resource  utilization  among  the  payment 
groups  (§412.515).  To  ensure  that 
Medicare  patients  classified  to  each 
LTC-DRG  have  access  to  an  appropriate 
level  of  services  and  to  encourage 
efficiency,  we  calculate  a  relative  weight 
for  each  LTC-DRG  that  represents  the 
resources  needed  by  an  average 
inpatient  LTCH  case  in  that  LTC-DRG. 
For  example,  cases  in  a  LTC-DRG  with 
a  relative  weight  of  2  will,  on  average, 
cost  twice  as  much  as  cases  in  a  LTC- 
DRG  with  a  weight  of  1. 

b.  Data 

To  calculate  the  LTC-DRG  relative 
weights  for  FY  2004  in  this  final  rule, 
we  obtained  total  Medicare  allowable 
charges  from  FY  2002  Medicare  hospital 
bill  data  from  the  December  2002 
update  of  the  MedPAR  file,  and  we  used 
Version  21.0  of  the  CMS  GROUPER  for 
IPPS,  as  discussed  in  section  II.B.  of  this 
preamble,  to  classify  cases.  Consistent 
with  the  methodology  under  the  IPPS, 
we  recalculated  the  FY  2004  LTC-DRG 
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relative  weiglits  based  on  the  best 
available  data  for  this  final  rule. 

As  we  discjussed  in  the  May  19,  2003 
proposed  rulb  (68  FR  27151),  we  have 
excluded  thej  data  from  LTCHs  that  are 
all-inclusive  rate  providers  and  LTCHs 
that  are  reiml  )ursed  in  accordance  with 
demonstratiaa  projects  authorized 
under  section  402(a)  of  Pub.  L.  90-248 
(42  U.S.C.  13  35b-l)  or  section  222(a)  of 
Pub.  L.  92-6(  3  (42  U.S.C.  1395h-l). 
Therefore,  in  the  development  of  the  FY 
2004  LTC-DI:G  relative  weights,  we 
have  exclude  i  the  data  of  the  22  all- 
inclusive  rate  providers  and  the  3 
LTCHs  that  a  e  paid  in  accordance  with 
demonstratio  i  projects. 

In  addition  as  we  discussed  in  that 
same  proposed  rule,  a  data  problem 
regarding  the  proposed  FY  2003  LTC- 
DRG  relative  veight  values  that  were 
determined  u  sing  MedPAR  (claims)  data 
for  FYs  2000  iind  2001  was  brought  to 
our  attention.  Following  notification  of 
this  problem,  we  researched  the 
commenter's  :laims  and  determined 
that,  given  th(  long  stays  at  LTCHs, 
some  provide]  s  had  submitted  multiple 
bills  for  pa)miBnt  under  the  reasonable 
cost-based  rei  nbursement  system  for 
the  same  stay.  Based  upon  our  research, 
we  became  av  are  of  the  following 
situation:  In  c  jrtain  LTCHs.  hospital 
personnel  app  arently  reported  a 
different  prim  ipal  diagnosis  on  each 
bill  since,  und  er  the  reasonable  cost- 
based  reimbursement  system,  payment 
was  not  dependent  upon  principal 
diagnosis,  as  i  is  under  a  DRG-based 
system.  Tliese  claims  from  the  MedPAR 
file  were  run  t  uough  the  LTCH 
GROUPER  anc  used  in  determining  the 
proposed  FY  2003  relative  weights  for 
each  LTC-DR(  1. 

After  this  is;  ue  was  brought  to  our 
attention,  we  c  iscovered  that  only  data 
from  the  final  )ills  were  being  extracted 
for  the  MedP/Jl  file.  Therefore,  it  was 
possible  that  t]  le  original  MedPAR  file 
was  not  receiv  ng  the  correct  principal 
diagnosis.  In  tlie  August  30,  2002  final 
rule  (67  FR  55!i89).  we  addressed  the 
problem  by  idf  ntifying  all  LTCH  cases 
in  the  FY  2001  MedPAR  file  for  which 
multiple  bills  were  submitted.  For  each 
of  these  cases,  jeginning  with  the  first 
bill  and  movin  >  forward  consecutively 
through  subsec  uent  bills  for  that  stay, 
we  recorded  th  s  first  unique  diagnosis 
codes  up  to  10  and  the  first  unique 
procedure  cod(  s  up  to  10.  We  then  used 
these  codes  to  i  ippropriately  group  each 
LTCH  case  to  a  LTC-DRG  for  FY  2003. 

As  we  noted  above,  we  are  using 
LTCH  claims  d  ita  from  the  FY  2002 
MedPAR  file  fc  r  the  determination  of 
the  FY  2004  LIC-DRG  relative  weights. 
Since  at  the  tin  e  (FY  2002)  LTCHs  were 
still  reimburse(  under  the  reasonable 


cost-based  system,  some  LTCHs  also 
had  submitted  multiple  bills  for 
Medicare  payment  for  the  same  stay. 
Thus,  in  certain  LTCHs,  hospital 
personnel  were  apparently  still 
reporting  a  different  principal  diagnosis 
on  each  bill  since,  under  the  reasonable 
cost-based  reimbursement  system  in  FY 
2002,  pajmient  was  not  dependent  upon 
principal  diagnosis  as  it  is  under  a  DRG- 
based  system.  Therefore,  as  we 
explained  in  the  May  19,  2003  proposed 
rule  (68  FR  27151),  we  are  following  the 
same  methodology  outlined  above  to 
determine  the  appropriate  diagnosis  and 
procedure  codes  for  those  multiple  bill 
LTCH  cases  in  the  FY  2002  MedPAR 
files,  and  we  are  using  these  codes  to 
group  each  LTCH  case  to  a  LTC-DRG  for 
FY  2004.  Since  the  LTCH  PPS  was 
implemented  for  cost  reporting  periods 
begirming  on  or  after  October  1 ,  2002 
(FY  2003),  we  believe  that  this  problem 
will  be  self-correcting  as  LTCHs  submit 
more  completely  coded  data  in  the 
future. 

c.  Hospital-Specific  Relative  Value 
Methodology 

By  nature  LTCHs  often  specialize  in 
certain  areas,  such  as  ventilator- 
dependent  patients  and  rehabilitation 
and  woimd  care.  Some  case  types 
(DRGs)  may  be  treated,  to  a  large  extent, 
in  hospitals  that  have,  from  a 
perspective  of  charges,  relatively  high 
(or  low)  charges.  Such  nonarbitrary 
distribution  of  cases  with  relatively  high 
(or  low)  charges  in  specific  LTC-DRGs 
has  the  potential  to  inappropriately 
distort  the  measure  of  average  charges. 
To  account  for  the  fact  that  cases  may 
not  be  randomly  distributed  across 
LTCHs,  we  use  a  hospital-specific 
relative  value  method  to  calculate  the 
LTC-DRG  relative  weights  instead  of  the 
methodology  used  to  determine  the  DRG 
relative  weights  under  the  IPPS 
described  above  in  section  II.C.  of  this 
preamble.  We  believe  this  method  will 
remove  this  hospital-specific  source  of 
bias  in  measuring  LTCH  average 
charges.  Specifically,  we  reduce  the 
impact  of  the  variation  in  charges  across 
providers  on  any  particular  LTC-DRG 
relative  weight  by  converting  each 
LTCH's  charge  for  a  case  to  a  relative 
value  based  on  that  LTCH's  average 
charge. 

Under  the  hospital-specific  relative 
value  method,  we  standardize  charges 
for  each  LTCH  by  converting  its  charges 
for  each  case  to  hospital-specific  relative 
charge  values  and  then  adjusting  those 
values  for  the  LTCH's  case-mix.  The 
adjustment  for  case-mix  is  needed  to 
rescale  the  hospital-specific  relative 
charge  values  (which,  by  definition, 
averages  1.0  for  each  LTCH).  The 


average  relative  weight  for  a  LTCH  is  its 
case-mix,  so  it  is  reasonable  to  scale 
each  LTCH's  average  relative  charge 
value  by  its  case-mix.  In  this  way,  each 
LTCH's  relative  charge  value  is  adjusted 
by  its  case-mix  to  an  average  that 
reflects  the  complexity  of  the  cases  it 
treats  relative  to  the  complexity  of  the 
cases  treated  by  all  other  LTCHs  (the 
average  case-mix  of  all  LTCHs). 

In  accordance  with  the  methodology 
established  under  §  412.523,  we 
standardize  charges  for  each  case  by 
first  dividing  the  adjusted  charge  for  the 
case  (adjusted  for  short-stay  outliers 
under  §412.529  as  described  in  section 
II.D.4.  (step  3)  of  this  preamble)  by  the 
average  adjusted  charge  for  all  cases  at 
the  LTCH  in  which  the  case  was  treated. 
Short-stay  outliers  under  §412.529  are 
cases  with  a  length  of  stay  that  is  less 
than  or  equal  to  five-sixths  the  average 
length  of  stay  of  the  LTC-DRG.  The 
average  adjusted  charge  reflects  the 
average  intensity  of  the  health  care 
services  delivered  by  a  particular  LTCH 
and  the  average  cost  level  of  that  LTCH. 
The  resulting  ratio  is  multiplied  by  that 
LTCH's  case-mix  index  to  determine  the 
standardized  charge  for  the  case.   , 

Multiplying  by  the  LTCH's  case-mix 
index  accounts  for  the  fact  that  the  same 
relative  charges  are  given  greater  weight 
in  a  LTCH  with  higher  average  costs 
than  they  would  at  a  LTCH  with  low 
average  costs  which  is  needed  to  adjust 
each  LTCH's  relative  charge  value  to 
rieflect  its  case-mix  relative  to  the 
average  case-mix  for  all  LTCHs.  Because 
we  standardize  charges  in  this  maimer, 
we  count  charges  for  a  Medicare  patient 
at  a  LTCH  with  high  average  charges  as 
less  resoxnce  intensive  than  they  would 
be  at  a  LTCH  with  low  average  charges. 
For  example,  a  $10,000  charge  for  a  case 
in  a  LTCH  with  an  average  adjusted 
charge  of  $17,500  reflects  a  higher  level 
of  relative  resource  use  than  a  $10,000 
charge  for  a  case  in  a  LTCH  with  the 
same  case-mix,  but  an  average  adjusted 
charge  of  $35,000.  We  believe  that  the 
adjusted  charge  of  an  individual  case 
more  accurately  reflects  actual  resource 
use  for  an  individual  LTCH  because  the 
variation  in  charges  due  to  systematic 
differences  in  the  markup  of  charges 
among  LTCHs  is  taken  into  account. 

d.  Low  Volume  LTC-DRGs 

In  order  to  account  for  LTC-DRGs 
with  low  volume  (that  is,  with  fewer 
than  25  LTCH  cases),  in  accordance 
with  the  methodology  discussed  in  the 
May  19,  2003  proposed  rule  (68  FR 
27176),  we  group  those  low  volume 
LTC-DRGs  into  one  of  five  categories 
(quintiles)  based  on  average  charges,  for 
the  piu-poses  of  determining  relative 
weights.  For  this  final  rule,  using  LTCH 
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cases  from  the  FY  2002  MedPAR  file, 
we  identified  173  LTC-DRGs  that 
contained  between  1  and  24  cases.  This 
list  of  LTC-DRGs  was  then  divided  into 
one  of  the  five  low  volume  quintiles, 
each  containing  a  minimum  of  34  LTC- 
DRGs  (173/5  =  34  with  3  LTC-DRGs  as 
the  remainder).  For  FY  2004,  as  we 
described  in  that  same  proposed  nile, 
we  are  making  an  assignment  to  a 
specific  low  volume  quintile  by  sorting 
the  173  low  voliune  LTC-DRGs  in 
ascending  order  by  average  charge. 
Since  the  number  of  LTC-DRGs  with 
less  than  25  LTCH  cases  is  not  evenly 
divisible  by  five,  the  average  charge  of 
the  low  volume  LTC-DRG  was  used  to 
determine  which  low  volume  quintile 
received  the  additional  LTC-DRG.  After 
sorting  the  173  low  volume  LTC-DRGs 
in  ascending  order,  we  grouped  the  first 
fifth  (34)  of  low  volume  LTC-DRGs  with 


the  lowest  average  charge  into  Quintile 
1.  The  highest  average  charge  cases  are 
grouped  into  Quintile  5.  Since  the 
average  charge  of  the  69th  LTC-DRG  in 
the  sorted  list  is  closer  to  the  previous 
LTC-DRG's  average  charge  (assigned  to 
Quintile  2)  than  to  the  average  charge  of 
the  70th  LTC-DRG  in  the  sorted  list  (to 
be  assigned  to  Quintile  3),  we  placed  it 
into  Quintile  2.  This  process  was 
repeated  through  the  remaining  low 
volume  LTC-DRGs  so  that  3  low  volume 
quintiles  contain  35  LTC-DRGs  and  2 
low  volume  quintiles  contain  34  LTC- 
DRGs. 

In  order  to  determine  the  relative 
weights  for  the  LTC-DRGs  with  low 
volume  for  FY  2004,  in  accordance  with 
the  methodology  described  in  the  May 
19,  2003  proposed  rule  (68  FR  27176), 
we  used  the  five  low  volume  quintiles 
described  above.  The  composition  of 


each  of  the  five  low  volume  quintiles 
shown  below  in  Table  1  is  used  in 
determining  the  LTC-DRG  relative 
weights  for  FY  2004.  We  determine  a 
relative  weight  and  (geometric)  average 
length  of  stay  for  each  of  the  five  low 
volume  quintiles  using  the  formula  that 
we  apply  to  the  regular  LTC-DRGs  (25 
or  more  cases),  as  described  below  in 
section  II.D.4.  of  this  preamble.  We 
assign  the  same  relative  weight  and 
average  length  of  stay  to  each  of  the 
LTC-DRGs  that  make  up  that  low 
volume  quintile.  We  note  that  as  this 
"system  is  dynamic,  it  is  possible  that  the 
number  and  specific  type  of  LTC-DRGs 
with  a  low  volume  of  LTCH  cases  will 
vary  in  the  future.  We  use  the  best 
available  claims  data  in  the  MedPAR 
file  to  identify  low  volume  LTC-DRGs 
and  to  calculate  the  relative  weights 
based  on  our  methodology. 


Table  1  .—Composition  of  Low  Volume  Quintiles 


LTC-DRG 


Description 


Quintile  1 


44  ... 

46  ... 

47  ... 

65  ... 

66  ... 
69  ... 
93  ... 
95  ... 
149  . 
178  . 
192  . 
273  . 
276 
284 
305 
311 
319 
326 
342 
344 
348 
349 
367 
376 
399 
414 
428 
431 
432 
433 
467 
511 
538 
540 

21  .. 

22  .. 
31" 
53  . 
61  . 
72  . 
84  . 
128 


ACUTE  MAJOR  EYE  INFECTIONS. 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC. 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC 

DYSEQUILIBRIUM. 

EPISTAXIS  •  •        * 

OTITIS  MEDIA  &  URI  AGE  >1 7  W/O  CC. 

INTERSTITIAL  LUNG  DISEASE  W/O  CC. 

PNEUMOTHORAX  W/O  CC. 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC. 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC. 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC 

MAJOR  SKIN  DISORDERS  W/O  CC. 

NON-MALIGANT  BREAST  DISORDERS. 

MINOR  SKIN  DISORDERS  W/O  CC. 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC. 

TRANSURETHRAL  PROCEDURES  W/O  CC. 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC. 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC. 

CIRCUMCISION  AGE  >1 7. 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  FOR  MALIGNANCY. 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC. 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC. 

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC. 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O  OR.  PROCEDURE. 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC. 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC. 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL. 

CHILDHOOD  MENTAL  DISORDERS. 

OTHER  MENTAL  DISORDER  DIAGNOSES. 

ALCOHOL7DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA. 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS. 

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA.  „   ,  ^„ 

LOCAL  EXCISION  AND  REMOVAL  OF  INTERNAL  FIXATION  DEVICES  EXCEPT  HIP  AND  FEMUR  WITHOUT  CC. 

LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  OR.  PROCEDURE  WITHOUT  CC. 


Quintile  2 


VIRAL  MENINGITIS. 

HYPERTENSIVE  ENCEPHALOPATHY. 

CONCUSSION  AGE  >17  W  CC 

SINUS  &  MASTOID  PROCEDURES  AGE  >17. 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

NASAL  TRAUMA  &  DEFORMITY. 

MAJOR  CHEST  TRAUMA  W/O  CC. 

DEEP  VEIN  THROMBOPHLEBITIS. 
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LTC-DRG 


177  .. 

185  .. 

193  ... 

194-  . 
200  ... 
206"* 
208"* 
211  ... 
232  ... 
237  ... 
275  ... 
301  ... 
309  ... 

323  ... 

324  ... 
339  ... 
341  .... 

420  .... 

421  .... 

454  .... 

455  .... 
465  .... 
502  .... 
506  .... 
507-  .. 

508  .... 

509  .... 

510  

529  


31-  .. 
32'  .. 
63  .... 

83 

117  .. 
129  ... 
158  ... 
194" 
197  .. 
218  ... 
223  ... 
225  . 
226" 

233  ... 

234  ... 
257  ... 
262  ... 
295  ... 
299  ... 
317  .... 
325  .... 
347*" 
352  ... 
369  .. 
394  ... 
402  .... 
408  .... 
410  .... 
419  .... 
447  .... 
449  .... 
450*  .. 
473  .... 

497  

498*  .. 

503  

507** 

518  

532  


Federal  Register/Vol.  68,  No.  148/Friday.  August  1,  2003/Rules  and  Regulations 


Federal  Register/Vol.  68',  No.  148/Friday,  August  1,  2003/Rules  and  Regulations 


45379 


Table  1.— Composition  of  Low  Volume  Quintiles— Continued 


Description 


UNCOMPLICATED  PEPTIC  ULCER  W  CC. 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS  AGE  >17 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  CD  E  W  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  C  D  E  W/O  CC 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W/0  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC 

ARTHROSCOPY. 

SPRAINS.  STRAINS,  &  DISLOCATIONS  OF  HIP  PELVIS  &  THIGH 

MALIGNANT  BREAST  DISORDERS  W/O  CC 

ENDOCRINE  DISORDERS  W/O  CC 

MINOR  BLADDER  PROCEDURES  W/0  CC 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY 

URINARY  STONES  W/0  CC. 

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  17 

PENIS  PROCEDURES. 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/0  CC 

VIRAL  ILLNESS  AGE  >17. 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/0  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/0  CC 

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W/0  CC  OR  SIG  TRAUMA 

FULL  THICKNESS  BURN  W/0  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

FULL  THICKNESS  BURN  W/0  SKIN  GRAFT  OR  INH  INJ  W/0  CC  OR  SIG  TRAUMA 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA 

VENTRICULAR  SHUNT  PROCEDURES  WITH  CC. 


QUINTILE  3 


CONCUSSION  AGE  >1 7  W  CC 

CONCUSSION  AGE  >1 7  W/0  CC. 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  O.R.  PROCEDURES 

MAJOR  CHEST  TRAUMA  W  CC. 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CARDIAC  ARREST,  UNEXPLAINED 

ANAL  &  STOMAL  PROCEDURES  W/0  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C  D  E  W/0  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C  D  E  W  CC 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  >17  W  CC 

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

FOOT  PROCEDURES 

SOFT  TISSUE  PROCEDURES  W  CC 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR   PROC  W  CC 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR   PROC  W/0  CC 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY 

DIABETES  AGE  0-35. 

INBORN  ERRORS  OF  METABOLISM 

ADMIT  FOR  RENAL  DIALYSIS. 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM  W/0  CC 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O  R   PROC  W/0  CC 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O  R   PROC 

CHEMOTHERAPY  W/0  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >1 7  W  CC 

ALLERGIC  REACTIONS  AGE  >17 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >1 7  W/0  CC 

ACUTE  LEUKEMIA  W/0  MAJOR  OR.  PROCEDURE  AGE  >17 

SPINAL  FUSION  W  CC. 

SPINAL  FUSION  W/0  CC. 

KNEE  PROCEDURES  W/0  PDX  OF  INFECTION 

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/0  CC  OR  SIG  TRAUMA 


LTC-DRG 


119  

124  

125  

150  

152  

157  

161  

171  

191  

195 

209  

210  

216  

226*  .. 

227  .... 

228  .... 
230  .... 
266*** 
292  .... 
308  .... 
310  ... 
312  .... 
360  .... 
424  .... 
427  .... 
443  .... 
479**' 
486  .... 
493  .... 
494*  .. 
498** 
500  .... 
505  .... 
517  .... 
519  .... 
531  .... 
537  .... 


1  

8*** 
32** 
40  .. 
75  ... 
77  ... 
108  . 
110  . 
115  . 
116. 
118  . 
148  . 
•154  . 
168 
201 
261 
268 
288 
304 
345 
365 
401 
406 
441 
450* 
.471 
482 
488 
494* 
499 


TABLE  1.— COMPOSITION  OF  LOW  VOLUME  QuiNTiLES— Continued 


Description 


QUINTILE  4 


W  CARD  CATH  &  COMPLEX  DIAG. 
W  CARD  CATH  W/0  COMPLEX  DIAG. 


VEIN  LIGATION  &  STRIPPING. 

CIRCULATORY  DISORDERS  EXCEPT  AMI, 

CIRCULATORY  DISORDERS  EXCEPT  AMI, 

PERITONEAL  ADHESIOLYSIS  W  CC. 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC. 

ANAL  &  STOMAL  PROCEDURES  W  CC. 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >7  W  CC. 

OTHER  DIGESTIVE  SYSTEM  OR  PROCEDURES  W/0  CC. 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC. 

CHOLECYSTECTOMY  W  C  D.E.  W  CC. 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMITY. 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE>17  W  CC. 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE. 

SOFT  TISSUE  PROCEDURES  W  CC. 

SOFT  TISSUE  PROCEDURES  W/0  CC 

MAJOR  THUMB  OR  JOINT  PROC.OR  OTH  HAND  OR  WRIST  PROC  W  CC. 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR. 

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/0  CC. 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W  CC. 

MINOR  BLADDER  PROCEDURES  W  CC. 

TRANSURETHRAL  PROCEDURES  W  CC. 

URETHRAL  PROCEDURES,  AGE  >17  W  CC. 

VAGINA,  CERVIX  &  VULVA  PROCEDURES. 

OR.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS. 

NEUROSES  EXCEPT  DEPRESSIVE. 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC. 

OTHER  VASCULAR  PROCEDURES  W/0  CC. 

OTHER  O  R  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC.  - 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C.D.E.  W/0  CC. 

SPINAL  FUSION  W/O  CC. 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/0  CC. 

EXTENSIVE  3RD  DEGREE  BURNS  W/0  SKIN  GRAFT. 

PERCUTANEOUS  CARDIVASCULAR  PROC  W  NON-DRUG  ELUTING  STENT  W/0  AMI. 

CERVICAL  SPINAL  FUSION  W  CC. 

SPINAL  PROCEDURES  WITH  CC. 

LOCAL  EXCISION  AND  REMOVAL  OF  INTERNAL  FIXATION  DEVICES  EXCEPT  HIP  AND  FEMUR  WITH  CC. 


QUINTILE  5 


CRANIOTOMY  AGE  >17  W  CC 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC. 

CONCUSSION  AGE  >17  W/0  CC. 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17. 

MAJOR  CHEST  PROCEDURES. 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/O  CC. 

OTHER  CARDIOTHORACIC  PROCEDURES. 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC. 

PRM  CARD  PACEM  IMPL  W  AMI,  HRT  FAIL  OR  SHK,  OR  AICD  LEAD  OR  GNRTR  P. 

OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT  IMPLNT. 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT. 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC. 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC. 

MOUTH  PROCEDURES  W  CC. 

OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION. 

SKIN  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES. 

OR.  PROCEDURES  FOR  OBESITY. 

KIDNEY  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIGNANCY. 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES. 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR  PROC  W  CC. 

HAND  PROCEDURES  FOR  INJURIES. 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/0  CC. 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY. 

TRACHEOSTOMY  FOR  FACE,  MOUTH  &  NECK  DIAGNOSES. 

HIV  W  EXTENSIVE  OR.  PROCEDURE. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/0  CC. 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC. 
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LTC-DRG 


501 
515 
533 
536 


•  One  of  the 
addressing 

••  One  of  thg 
addressing 

••'One  of 
dressing 


noCilc?ty'(s"Jtr5'iSwT^'  '""'"'^  ^''*^"^  '°  ^  ''''''"'  '°*  ^°'""«  ^"'"'"^^  ^«^«^'9ned  fo  this  low  volume  quintile  ,n 
nonrntno;S\?ei°sVptS;',ow)''"''"'''  '"''""^  ''''^"''  '°  '^'^  '°"  ^^'"'^^  ^'^'"'"^^  ^^'"^^^'^  '^""^  '^^  '««'  -"'""^  ^-n^'es  in  ad- 


4.  Steps  for 
LTC-DRG  Re 
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Table  1.— Composition  of  Low  Volume  Quintiles— Continued 


Description 


knee  procedures  w  pdx  of  infection  W  CC. 

cardiac  defibrilator  implant  w/0  cardiac  cath 

extracranial  vascular  procedures  with  CC 

cardiac  defib  implant  with  cardiac  cath  without  ami/hf/shock 


Determining  the  FY  2004 
ative  Weights 


As  we  note  i  previously,  the  FY  2004 
LTC-DRG  rel  itive  weights  are 
determined  ii  i  accordance  with  the 
methodology  described  in  the  May  19, 
2003  propose  1  rule  (68  FR  27179).  In 
summary,  LT  ]H  cases  must  be  grouped 
in  the  approp  iate  LTC-DRG,  while 
taking  into  ac:ount  the  low  volume 
LTC-DRGs  as  described  above,  before 
die  FY  2004  L  TC-DRG  relative  weights 
can  be  determ  ined.  After  grouping  the 
I  ipropriate  LTC-DRG.  we 
lelative  weights  for  FY 


cases  in  the  a 
calculate  the 

2004  in  this  fi  lal  rule  by  first  removing 
statistical  outliers  and  cases'with  a 
length  of  stay  jf  7  days  or  less.  Next,  we 
adjust  the  nun  iber  of  cases  in  each  LTC- 
DRG  for  the  effect  of  short-stay  outlier 
cases  under  §  412.529.  The  short-stay 
adjusted  disch  arges  and  corresponding 
charges  are  us  !d  to  calculate  "relative 
adjusted  weigl  its'  in  each  LTC-DRG 
using  the  hosp  ital-specific  relative  value 
method  descri  )ed  above. 


i  scuss  in  detail  the  steps 
die  FY  2004  LTC-DRG 


Below  we  d 
for  calculating 
relative  weigh 

Step  l—Remo  'e  Statistical  Outliers 


The  first  stej  i 
FY  2004  LTC- 


remove  statistical 
discussed  in 
rule  (68  FR  27 
outliers  as  case  s 
standard  devia 
the  log  distribu  t 
case  and  the 
LTC-DRG.  Thete 
removed  prior 
weights.  We  b 
represent  aberrfctio 
distort  the 
use.  Including 
calculation  of 
result  in  an 
that  does  not 


tie 


ae 


mea  sure 


resource  use  an  long 


in  the  calculation  of  the 

)RG  relative  weights  is  to 

'  outlier  cases.  As  we 

May  19.  2003  proposed 

79),  we  define  statistical 

that  are  outside  of  3.0 
ions  from  the  mean  of 
ion  of  both  charges  per 
■ges  per  day  for  each 
statistical  outliers  are 
o  calculating  the  relative 
ieve  that  they  may 
ns  in  the  data  that 
of  average  resource 
hose  LTCH  cases  in  the 
relative  weights  could 

relative  weight 
reflect  relative 
the  LTC-DRGs. 


tie 
ina  ;curate  i 


trily 


Step  2— Remove  Cases  With  a  Length  of 
Stay  of  7  Days  or  Less 

The  FY  2004  LTC-DRG  relative 
weights  reflect  the  average  of  resoiuces 
used  on  representative  cases  of  a 
specific  type.  Generally,  as  we 
discussed  in  the  May  19,  2003  proposed 
rule  (68  FR  27179),  cases  widi  a  length 
of  stay  7  days  or  less  do  not  belong  in 
a  LTCH  because  such  stays  do  not  fully 
receive  or  benefit  from  treatment  that  is 
typical  in  a  LTCH  stay,  and  full 
resources  are  often  not  used  in  the 
earlier  stages  of  admission  to  a  LTCH.  If 
we  were  to  include  stays  of  7  days  or 
less  in  the  computation  of  the  FY  2004 
LTC-DRG  relative  weights,  the  value  of 
many  relative  weights  would  decrease 
and,  therefore,  payments  would 
decrease  to  a  level  that  may  no  longer 
be  appropriate. 

We  do  not  believe  that  it  would  be 
appropriate  to  compromise  the  integrity 
of  the  payment  determination  for  those 
LTCH  cases  that  actually  benefit  fi-om 
and  receive  a  full  course  of  treatment  at 
a  LTCH,  in  order  to  include  data  from 
these  very  short-stays.  Thus,  in 
determining  die  FY  2004  LTC-DRG 
relative  weights,  we  remove  LTCH  cases 
with  a  length  of  stay  of  7  days  or  less. 

Step  3— Adjust  Charges  for  the  Effects  of 
Short-Stay  Outliers 

The  third  step  in  the  calculadon  of 
die  FY  2004  LTC-DRG  relative  weights 
is  to  adjust  each  LTCHs  charges  per 
discharge  for  short-stay  oudier  cases 
(that  is,  a  patient  with  a  length  of  stay 
that  is  less  than  or  equal  to  five-sixths 
the  average  length  of  stay  of  the  LTC- 
DRG). 

As  we  discussed  in  the  May  19,  2003 
proposed  rule  (68  FR  27179).  we  make 
this  adjustment  by  counting  a  short-stay 
outlier  as  a  fi-action  of  a  discharge  based 
on  the  ratio  of  the  length  of  stay  of  the 
case  to  the  average  length  of  stay  for  the 
LTC-DRG  for  nonshort-stav  outlier 
cases.  This  has  the  effect  of 
proportionately  reducing  the  impact  of 
the  lower  charges  for  the  short-stay 
outlier  cases  in  calculating  the  average 
charge  for  the  LTC-DRG.  This  process 


produces  the  same  result  as  if  the  actual 
charges  per  discharge  of  a  short-stay 
outlier  case  were  adjusted  to  what  they 
would  have  been  had  the  patient's 
length  of  stay  been  equal  to  the  average 
length  of  stay  of  the  LTC-DRG. 
As  we  explained  in  that  same 
proposed  rule,  counting  short-stay 
outlier  cases  as  full  discharges  with  no 
adjustment  in  determining  the  LTC- 
DRG  relative  weights  would  lower  the 
LTC-DRG  relative  weight  for  affected 
LTC-DRGs  because  the  relatively  lower 
charges  of  the  short-stay  outlier  cases 
would  bring  down  the  average  charge 
for  all  cases  within  a  LTC-DRG.  This 
would  result  in  an  "underpayment"  to 
nonshort-stay  outlier  cases  and  an 
"overpayment"  to  short-stay  oudier 
cases.  Therefore,  in  this  final  rule,  we 
adjust  for  short-stay  outlier  cases  under 
§412.529  in  this  manner  since  it  results 
in  more  appropriate  payments  for  all 
LTCH  cases. 

Step  4— Calculate  the  FY  2004  LTC- 
DRG  Relative  Weights  on  an  Iterative 
Basis 

As  we  discussed  in  the  May  19,  2003 
proposed  rule  (68  FR  27180),  the 
process  of  calculating  the  LTC-DRG 
relative  weights  using  the  hospital 
specific  relative  value  methodology  is 
iterative.  First,  for  each  LTCH  case,  we 
calculate  a  hospital-specific  relative 
charge  value  by  dividing  the  short-stay 
outlier  adjusted  charge  per  discharge 
[see  step  3)  of  the  LTCH  case  (after 
removing  the  statistical  outliers  {see 
step  D)  and  LTCH  cases  with  a  length 
of  stay  of  7  days  or  less  (see  step  2)  by 
the  average  charge  per  discharge  for  the 
LTCH  in  which  the  case  occurred.  The 
resulting  ratio  is  then  multiplied  by  the 
LTCH's  case-mix  index  to  produce  an 
adjusted  hospital-specific  relative 
charge  value  for  the  case.  An  initial 
case-mix  index  value  of  1.0  is  used  for 
each  LTCH. 

For  each  LTC-DRG,  die  FY  2004 
LTC-DRG  relative  weight  is  calculated 
by  dividing  the  average  of  the  adjusted 
hospital-specific  relative  charge  values 
(from  above)  for  the  LTC-DRG  by  the 
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overall  average  hospital-specific  relative 
charge  value  across  all  cases  for  all 
LTCHs.  Using  these  recalculated  LTC- 
DRG  relative  weights,  each  LTCH's 
average  relative  weight  for  all  of  its 
cases  (case-mix)  is  calculated  by 
dividing  the  sum  of  all  the  LTCH's  LTC- 
DRG  relative  weights  by  its  total  number 
of  cases.  The  LTCHs'  hospital-specific 
relative  charge  values  above  are 
multiplied  by  these  hospital  specific 
case-mix  indexes.  These  hospital- 
specific  casfi-mix  adjusted  relative 
charge  values  are  then  used  to  calculate 
a  new  set  of  LTC-DRG  relative  weights 
across  all  LTCHs.  In  this  final  rule,  this 
iterative  process  is  continued  until  there 
is  convergence  between  the  weights 
produced  at  adjacent  steps,  for  example, 
when  the  maximum  difference  is  less 
than  0.0001. 

Step  5— Adjust  the  FY  2004  LTC-DRG 
Relative  Weights  to  Account  for 
Nonmonotonically  Increasing  Relative 
Weights 

As  explained  in  section  II. B.  of  this 
preamble,  die  FY  2004  CMS  DRGs.  upon 
which  die  FY  2004  LTC-DRGs  are 
based,  contain  "pairs"  that  are 
differentiated  based  on  the  presence  or 
absence  of  CCs.  The  LTC-DRGs  with 
CCs  are  defined  by  certain  secondary 
diagnoses  not  related  to  or  inherently  a 
part  of  the  disease  process  identified  by 
the  principal  diagnosis,  but  the  presence 
of  additional  diagnoses  does  not 
automatically  generate  a  CC.  As  we 
discussed  in  the  May  19,  2003  proposed 
rule  (68  FR  27180),  the  value  of 
monotonically  increasing  relative 
weights  rises  as  the  resource  use 
increases  (for  example,  from 
uncomplicated  to  more  complicated). 
The  presence  of  CCs  in  a  LTC-DRG 
means  that  cases  classified  into  a 
"without  CC"  LTC-DRG  are  expected  to 
have  lower  resource  use  (and  lower 
costs).  In  other  words,  resource  use  (and 
costs)  are  expected  to  decrease  across 
"with  CC  "/"widiout  CC"  pairs  of  LTC- 
DRGs. 

For  a  case  to  be  assigned  to  a  LTC- 
DRG  with  CCs.  more  coded  information 
is  called  for  (that  is.  at  least  one  relevant 
secondary  diagnosis),  than  for  a  case  to 
be  assigned  to  a  LTC-DRG  "without 
CCs"  (which  is  based  on  only  one 
principal  diagnosis  and  no  relevant 
secondary  diagnoses).  Currently,  the 
LTCH  claims  data  include  both 
accurately  coded  cases  without 
complications  and  cases  that  have 
complications  (and  cost  more)  but  were 
not  coded  completely.  Both  types  of 
cases  are  grouped  to  a  LTC-DRG 
"without  CCs"  since  only  one  principal 
diagnosis  was  coded.  Since  LTCHs  were 
previously  paid  under  cost-based 


reimbursement,  which  is  not  based  on 
patient  diagnoses,  coding  by  LTCHs  for 
these  cases  may  not  have  been  as 
detailed  as  possible. 

Thus,  in  developing  the  FY  2003 
LTC-DRG  relative  weights  for  the  LTCH 
FPS  based  on  FY  2001  claims  data,  as 
we  discussed  in  the  August  30.  2002 
LTCH  PPS  final  rule  (67  FR  55990).  we 
found  on  occasion  that  the  data 
suggested  that  cases  classified  to  the 
LTC-DRG  "with  CCs"  of  a  "widi  CC"/ 
"without  CC"  pair  had  a  lower  average 
charge  than  the  corresponding  LTC- 
DRG  "without  CCs."  Similarly,  based  on 
FY  2002  claims  data,  we  also  found  on 
occasion  that  the  data  suggested  that 
cases  classified  to  the  LTC-DRG  "with 
CCs"  of  a  "widi  CC"/"without  CC"  pair 
have  a  lower  average  charge  than  the 
corresponding  LTC-DRG  "without  CCs" 
for  FY  2004. 

We  believe  this  anomaly  may  be  due 
to  coding  that  may  not  have  fully 
reflected  all  comorbidities  that  were 
present.  Specifically,  LTCHs  may  have 
failed  to  code  relevant  secondary 
diagnoses,  which  resulted  in  cases  that 
actually  had  CCs  being  classified  into  a 
"widiout  CC"  LTC-DRG.  It  would  not 
be  appropriate  to  pay  a  lower  amount 
for  the  "widi  CC"  LTC-DRG.  Therefore, 
as  we  discussed  in  the  May  19,  2003 
proposed  rule  (68  FR  27180),  we 
grouped  both  the  cases  "with  CCs"  and 
"without  CCs"  together  for  the  purpose 
of  calculating  die  FY  2004  LTC-DRG 
relative  weights  in  this  final  rule.  We 
continue  to  employ  this  methodology  to 
account  for  nonmonotonically 
increasing  relative  weights  until  we 
have  adequate  data  to  calculate 
appropriate  separate  weights  for  these 
anomalous  LTC-DRG  pairs.  We  expect 
that,  as  was  the  case  when  we  first 
implemented  the  IPPS.  this  problem 
will  be  self-correcting,  as  LTCHs  submit 
more  completely  coded  data  in  the 
future. 

There  are  three  types  of  "with  CC" 
and  "without  CC"  pairs  that  could  be 
nonmonotonic,  that  is.  where  the 
"without  CC  "  LTC-DRG  would  have  a 
higher  average  charge  than  the  "with 
CC"  LTC-DRG.  For  this  final  rule,  using 
the  LTCH  cases  in  the  December  2002 
update  of  die  FY  2002  MedPAR  file,  we 
identified  three  of  the  types  of 
nonmonotonic  LTC-DRG  pairs. 
The  first  category  of 
-  nonmonotonically  increasing  relative 
weights  for  FY  2004  LTC-DRG  pairs 
"with  and  without  CCs"  contains  1  pair 
of  LTC-DRGs  in  which  bodi  the  LTC- 
DRG  "with  CCs"  and  die  LTC-DRG 
"without  CCs"  had  25  or  more  LTCH 
cases  and,  therefore,  did  not  fall  into 
one  of  the  5  low  volume  quintiles.  For 
that  type  of  nonmonotonic  LTC-DRG 


pair,  as  discussed  in  the  May  19,  2003 
proposed  rule  (68  FR  27180),  we 
combine  the  LTCH  cases  and  compute 
a  new  relative  weight  based  on  the  case- 
weighted  average  of  the  combined  LTCH 
cases  of  the  LTC-DRGs.  The  case- 
weighted  average  charge  is  determined 
by  dividing  the  total  charges  for  all 
LTCH  cases  by  the  total  number  of 
LTCH  cases  for  die  combined  LTC-DRG. 
This  new  relative  weight  is  then 
assigned  to  both  of  the  LTC-DRGs  in  the 
pair.  In  diis  final  rule,  for  FY  2004, 
LTC-DRGs  180  and  181  are  in  this 
category. 

The  second  category  of 
nonmonotonically  increasing  relative 
weights  for  LTC-DRG  pairs  with  and 
without  CCs  consists  of  7  pairs  of  LTC- 
DRGs  that  has  fewer  than  25  cases,  and 
each  LTC-DRG  is  grouped  to  different 
low  volume  quintiles  in  which  the 
"without  CC"  LTC-DRG  is  in  a  higher- 
weighted  low  volume  quintile  than  the 
"with  CC"  LTC-DRG.  For  those  pairs,  as 
we  discussed  in  the  May  19,  2003 
proposed  rule  (68  FR  27181).  we 
combine  the  LTCH  cases  and  determine 
the  case-weighted  average  charge  for  all 
LTCH  cases.  The  case-weighted  average 
charge  is  determined  by  dividing  the 
total  charges  for  all  LTCH  cases  by  the 
total  number  of  LTCH  cases  for  the 
combined  LTC-DRG.  Based  on  the  case- 
weighted  average  LTCH  charge,  we 
determine  which  low  volume  quintile 
the  "combined  LTC-DRG"  is  grouped. 
Both  LTC-DRGs  in  the  pair  are  then 
grouped  into  the  same  low  volume 
quintile.  and  thus  would  have  the  same 
relative  weight.  For  FY  2004,  in  this 
final  rule,  die  following  LTC-DRGs  are 
in  diis  category:  LTC-DRGs  31  and  32 
(low  volume  quintile  3);  LTC-DRGs  193 
and  194  (low  volume  quintile  2);  LTC- 
DRGs  226  and  227  (low  volume  quintile 
4);  LTC-DRGs  449  and  450  (low  volume 
quintUe  3);  LTC-DRGs  493  and  494  (low 
volume  quintile  4);  LTC-DRGs  497  and 
498  (low  volume  quintile  3);  and  LTC- 
DRGs  506  and  507  (low  volume  quintile 

2). 

The  third  category  of 
nonmonotonically  increasing  relative 
weights  for  LTC-DRG  pairs  with  and 
without  CCs  consists  of  6  pairs  of  LTC- 
DRGs  where  one  of  die  LTC-DRGs  has 
fewer  than  25  LTCH  cases  and  is 
grouped  to  a  low  volume  quintile  and 
the  other  LTC-DRG  has  25  or  more 
LTCH  cases  and  has  its  own  LTC-DRG 
relative  weight,  and  the  LTC-DRG 
"without  CCs"  has  the  higher  relative 
weight.  As  we  discussed  in  the  May  19, 
2003  proposed  rule  (68  FR  27181),  we 
remove  the  low  volume  LTC-DRG  from 
the  low  volume  quintile  and  combine  it 
widi  die  other  LTC-DRG  for  die 
computation  of  a  new  relative  weight  for 
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a  FY  2004  LTC-DRG 
it  for  LTC-DRGs  With  No 


DRGs  using  the  methodology  described 
in  steps  1  through  5  above.  However, 
since  patients  with  a  number  of  the 
diagnoses  under  these  LTC-DRGs  may 
be  treated  at  LTCHs  beginning  in  FY 
2004,  we  assign  relative  weights  to  each 
of  the  167  "no  volume"  LTC-DRGs 
based  on  clinical  similarity  and  relative 
costliness  to  one  of  the  remaining  354 
(518-167  =  351)  LTC-DRGs  for  which 
we  are  able  to  determine  relative 
weights,  based  on  FY  2002  claims  data. 

As  there  are  currently  no  LTCH  cases 
in  these  "no  volume"  LTC-DRGs,  as  we 
discussed  in  the  May  19,  2003  proposed 
rule  (68  FR  27181),  we  determine 
relative  weights  for  the  167  LTC-DRGs 
with  no  LTCH  cases  in  the  FY  2002 
MedPAR  file  used  in  this  final  rule  by 
grouping  them  to  the  appropriate  low 
volume  quintile.  This  methodology  is 
consistent  with  our  methodology  used 
in  determining  relative  weights  to 
account  for  the  low  volume  LTC-DRGs 
described  above. 

Our  methodology  for  determining 
relative  weights  for  the  "no  volume" 
LTC-DRGs  is  as  follows:  First,  we 
crosswalk  the  no  volume  LTC-DRGs  by 
matching  them  to  other  similar  LTC- 
DRGs  for  which  there  were  LTCH  cases 


in  the  FY  2002  MedPAR  file  based  on 
clinical  similarity  and  intensity  of  use  of 
resources  as  determined  by  care 
provided  during  the  period  of  time 
surrounding  surgery,  surgical  approach 
(if  applicable),  length  of  time  of  surgical 
procedure,  post-operative  care,  and 
length  of  stay.  We  assign  the  relative 
weight  for  the  applicable  low  volume 
quintile  to  the  no  volume  LTC-DRG  if 
the  LTC-DRG  to  which  it  is  crosswalked 
is  grouped  to  one  of  the  low  volimie 
quintiles.  If  the  LTC-DRG  to  which  the 
no  volume  LTC-DRG  is  crosswalked  is 
not  one  of  the  LTC-DRGs  to  be  grouped 
to  one  of  the  low  volume  quintiles,  we 
compare  the  relative  weight  of  the  LTC- 
DRG  to  which  the  no  volume  LTC-DRG 
is  crosswalked  to  the  relative  weights  of 
each  of  the  five  quintiles  and  we  assign 
the  no  volume  LTC-DRG  the  relative 
weight  of  the  low  volume  quintile  with 
the  closest  weight.  For  this  final  rule,  a 
list  of  the  no  volume  FY  2004  LTC- 
DRGs  and  the  FY  2004  LTC-DRG  to 
which  it  is  crosswalked  in  order  to 
determine  the  appropriate  low  volume 
quintile  for  the  assignment  of  a  relative 
weight  for  FY  2004  is  shown  below  in 
Table  2. 


Table  2.— No  Volume  LTC-DRG  Crosswalk  and  Quintile  Assignment  for  FY  2004 


Description 


CRANIOTOMY  AGE  >  17  W/0  CC 

CRANIOTOMY  AGE  0-17 

CARPAL  TUNNEL  RELEASE  

SEIZURE  &  HEADACHE  AGE  0-17 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0^17 

CONCUSSION  AGE  0-17  ""l 

RETINAL  PROCEDURES  ....  • 

ORBITAL  PROCEDURES  

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS 

HYPHEMA  

NEUROLOGICAL  EYE  DISORDERS 

OTHER  DISORDERS  OF  THE  EYE  AGE  O^U  

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY  

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 

CLEFT  LIP  &  PALATE  REPAIR  

SINUS  &  MASTOID  PROCEDURES  AGE  0^17    

MISCELLANEOUS  EAR,  NOSE.  MOUTH  &  THROAD  PROCEbuRES  ..".'."!"!.".'.'.".'!!!!.".'.'."." 

T&A  PROC,  EXCEPT  TONSILLECTOMY  SyORADENOIDECTOMY  ONLY  AGE '>1^ 

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLy'  AGE  0-1 7"' 
TONSILLECTOMY  &yOR  ADENOIDECTOMY  ONLY  AGE  >17  '  '^"   " 

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY  AGE  0-17 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17    '  

EPIGLOTTITIS  

OTITIS  MEDIA  &  URI  AGE  0-17  

LARYNGOTRACHEITIS  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  blAGNOSES  AGE  O^l'f 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17  

BRONCHITIS  &  ASTHMA  AGE  0-17  

3ARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROc'w'cA^^^^  

..ARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/0  CARDIAC  CATh" 


Cross-walked 
LTC-DRG 


1 
1 
251 
25 
29 
25 
47 
47 
47 
47 
47 
47 
47 
46 
47 
64 
63 
63 
63 
63 
63 
72 
63 
63 
63 
63 
63 
63 
69 
97 
69 
69 
90 
97 

110 

110 


Low  volutne 
quintile  assigned 


Quintile  5 
Quintile  5 
Quintile  1 
Quintile  2 
Quintile  3 
Quintile  2 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  4 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  2 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  2 
Quintile  1 
Quintile  5 
Quintile  5 
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TABLE  2.— No  VOLUME  LTC-DRG  CROSSWALK  AND  QuiNTiLE  ASSIGNMENT  FOR  FY  2004— Continued 


LTC-DRG 


106  .. 

107  .. 
109  .. 

Ill  .. 

137  .. 

146  .. 

147  .. 
151  .. 
153  .. 

155  .. 

156  .. 

159  .. 

160  .. 

162  . 

163  . 

164  . 

165  . 

166  . 

167  . 
169  . 
184  . 

186  . 

187  . 
190  . 
196  . 

198  . 

199  . 
212  . 

219  . 

220  . 
224  . 
229  . 
252  . 
255  . 

258  . 

259  . 
26a  . 
267  . 
279  . 
282 
286 
289 
290 
291 
293 
298 
303 
306 
307 
313 
314 
322 
327 
328 
329 
330 
333 
334 
335 
336 
337 
338 
340 
343 
351 
353 
354 
355 
356 
357 


Description 


ESOPHA- 


CORONARY  BYPASS  W  PTCA  - 

CORONARY  BYPASS  W  CARDIAC  CATH  

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  

RECTAL  RESECTION  W  CC  

RECTAL  RESECTION  W/0  CC  

PERITONEAL  ADHESIOLYSIS  W/0  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  155  STOMACH 
GEAL  &  DUODENAL 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/0  CC  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/0  CC  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/0  CC 

HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/0  CC  

MOUTH  PROCEDURES  W/0  CC 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17  

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0-17 

DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

CHOLECYSTECTOMY  W  C.D.E.  W/0  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C.D.E.  W/0  CC 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY  

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17  

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  >17  W/O  CC 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  0-17  

SHOULDER,  ELBOW  OR  FOREARM  PROC,  EXC  MAJOR  JOINT  PROC,  W/0  CC  ... 

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/0  CC  

FX  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17 

FX'  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  0-17 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC  

PERIANAL  &  PILONIDAL  PROCEDURES  

CELLULITIS  AGE  0-17 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17  

ADRENAL  &  PITUITARY  PROCEDURES  

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W/O  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17  

KIDNEY,  URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM 

PROSTATECTOMY  W  CC  r 

PROSTATECTOMY  W/0  CC  • 

URETHRAL  PROCEDURES,  AGE  >17  W/0  CC  

URETHRAL  PROCEDURES,  AGE  0-17  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17 

URETHRAL  STRICTURE  AGE  >17  W  CC  

URETHRAL  STRICTURE  AGE  >17  W/0  CC  "•■ 

URETHRAL  STRICTURE  AGE  0-17  •■ 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17  

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

MAJOR  MALE  PELVIC  PROCEDURES  W/0  CC  - 

TRANSURETHRAL  PROSTATECTOMY  W  CC 

TRANSURETHRAL  PROSTATECTOMY  W/0  CC  

TESTES  PROCEDURES,  FOR  MALIGNANCY  

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17  

CIRCUMCISION  AGE  0-17  

STERILIZATION,  MALE  

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY  . 

UTERINE  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC  

uterine'  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/0  CC  

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY  


Cross-walked 
LTC-DRG 


Low  volume 
quintile  assigned 


110 
110 
110 
110 
136 
148 
148 
150 
152 

171 
171 
161 
161 
178 
178 
148 
149 
148 
149 
72 
183 
185 
185 
189 
197 
,  197 
200 
211 
218 
218 
234 
234 
234 
234 
257 
257 
257 
158 
78 
281 
53 
53 
53 
53 
63 
297 
304 
310 
310 
311 
311 
326 
326 
311 
311 
311 
332 
345 
345 
341 
341 
339 
339 
339 
339 
365 
365 
365 
360 
360 


Quintile  5 
Quintile  5 
Quintile  5 
Quintile  5 
Quintile  2 
Quintile  5 
Quintile  5 
Quintile  4 
Quintile  4 

Quintile  4 
Quintile  4 
Quintile  4 
Quintile  4 
Quintile  1 
Quintile  1 
Quintile  5 
Quintile  1 
Quintile  5 
Quintile  1 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  3 
Quintile  3 
Quintile  2 
Quintile  2 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  3 
Quintiie  3 
Quintile  3 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  3 
Quintile  2 
Quintile  5 
Quintile  4 
Quintile  4 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  5 
Quintile  5 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  5 
Quintile  5 
Quintile  5 
Quintile  4 
Quintile  4 
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Table  2.— No  Volume  LTC-DRG  Crosswalk  and  Quintile  Assignment  for  FY  2004^-Continued 


LTC-DRG 


358 
359 
361 
362 
363 
364 
370 
371 
372 
373 
374 
375 
377 
378 
379 
380 

381  . 

382  . 

383  . 

384  . 

385  . 

386  . 

387  . 

388  . 

389  . 

390  . 

391  . 

392  . 

393  ., 
396  .. 
405  .. 
407  .. 

411  .. 

412  .. 
417  ,. 
422  .. 
446  .. 
448  .. 
451  .. 
481  ,. 

484  .. 

485  .. 

491  ... 

492  . 
496  ... 
504  ... 
516  ... 
520  ... 

525  ... 

526  ... 

527  ... 

528  ... 
530  ... 

.534  ... 
535  ... 
539  ... 


th( 


tie 


To  illustrate 
determining 
164  LTC-DRGs 
are  providing 
which  refer  to 
crosswalk  inforin 
provided  above 

Example  1 
FY  2002  MedPAR 
rule  for  LTC- 
Procedures  Age 
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Description 


Cross- 
LTC- 


walked 
DRG 


UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC 
UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC 
LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION 

ENDOSCOPIC  TUBAL  INTERRUPTION  ..  

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY 

CESAREAN  SECTION  W  CC  

CESAREAN  SECTION  W/O  CC  ..  

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES 

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES 
VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C 

VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/6r  D&C 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O  R  PROCEDURE 

ECTOPIC  PREGNANCY  

THREATENED  ABORTION 

ABORTION  W/O  D&C  

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTO^    

FALSE  LABOR  

OTHER  ANTEPARTUM  DIAGNOSES  WMEDICALCOMPUC^^^^         

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS "" 

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACIUTY 

EXTREME  IMMATURITY  

PREMATURITY  W  MAJOR  PROBLEMS  

PREMATURITY  W/O  MAJOR  PROBLEMS  

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 

NORMAL  NEWBORN  

SPLENECTOMY  AGE  >17  ..  

SPLENECTOMY  AGE  0-17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17 

ACUTE  LEUKEMIA  W/O  MAJOR  OR  PROCEDURE  AGE  0^17 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O  R   PROCW/o'cC 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 
HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

SEPTICEMIA  AGE  0-17  ' ' 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0^17 

TRAUMATIC  INJURY  AGE  0-17  ...  

ALLERGIC  REACTIONS  AGE  0-17  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE'o^Tf ■■■ 

BONE  MARROW  TRANSPLANT  

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

LIMB  REATTACHMENT.  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIRCANT  Tr" 
MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY 
CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 
COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION 
EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURE  W  AMI 

CERVICAL  SPINAL  FUSION  W/O  CC  

HEART  ASSIST  SYSTEM  IMPLANT  

PERCUTANEOUS  CARDIOVASCULAR  PFlbc  W  bRUG-ELUTING  STENT  W  AMI 

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W/O  AMl" 
INTRACRANIAL  VASCULAR  PROCEDURES  WITH  PDX  HEMORRHAGE  " 

VENTRICULAR  SHUNT  PROCEDURES  WITHOUT  CC  

EXTRACRANIAL  VASCULAR  PROCEDURES  WITHOUT  CC  

CARDIAC  DEFIB  IMPLANT  WITH  CARDIAC  CATH  WITH  AMI/HF/SHOCK 

LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  OR.  PROCEDURE  WITH  CC 


Low  volume 
quintile  assigned 


360 

Quintile  4 

360 

Quintile  4 

149 

Quintile  1 

149 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

369 

Quintile  3 

367 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

369 

Quintile  3 

376 

Quintile  1 

376 

Quintile  1 

' 

376 

Quintile  1 

376 

Quintile  1 

376 

Quintile  1 

376 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

367 

Quintile  1 

-       367 

Quintile  1 

376 

Quintile  1 

194 

Quintile  2 

194 

Quintile  2 

399 

Quintile  1 

404 

Quintile  2 

408 

Quintile  3 

367 

Quintile  1 

367 

Quintile  1 

416 

Quintile  3 

420 

Quintile  2 

445 

Quintile  2 

455 

Quintile  2 

455 

Quintile  2 

394 

Quintile  3 

1 

Quintile  5 

209 

Quintile  4 

209 

Quintile  4 

410 

Quintile  3 

210 

Quintile  4 

468 

Quintile  5 

518 

Quintile  3 

498 

Quintile  3 

468 

Quintile  5 

517 

Quintile  4 

517 

Quintile  4 

1 

Quintile  5 

529 

Quintile  2 

500 

Quintile  4 

515 

Quintile  5 

401 

Quintile  5 

his  methodology  for 
(  relative  weights  for  the 
with  no  LTCH  cases,  we 

following  examples, 

no  volume  LTC-DRGs 
ation  for  FY  2004 
in  Table  2: 

were  no  cases  in  the 

file  used  for  this  final 

163  (Hernia 
0-17).  Since  the 


t  le 


T  lere 


DIG 


procedure  is  similar  in  resource  use  and 
the  length  and  complexity  of  the 
procedures  and  the  length  of  stay  are 
similar,  we  determined  that  LTC-DRG 
178  (Uncomplicated  Peptic  Ulcer 
Without  CC),  which  is  assigned  to  low 
volume  quintile  1  for  the  purpose  of 
determining  the  FY  2004  relative 
weights,  would  display  similar  clinical 
and  resource  use.  Therefore,  we  assign 


the  same  relative  weight  of  LTC-DRG 
178  of  0.4964  (Quintile  1)  for  FY  2004 
(Table  11  in  the  Addendum  to  this  final 
rule)  to  LTC-DRG  163. 

Example  2:  There  were  no  LTCH 
cases  in  the  FY  2002  MedPAR  file  used 
in  this  final  rule  for  LTC-DRG  91 
(Simple  Pneumonia  and  Pleurisy  Age  0- 
17).  Since  the  severity  of  illness  in 
patients  with  bronchitis  and  asthma  is 
similar  in  patients  regardless  of  age,  we 
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determined  that  LTC-DRG  90  (Simple 
Pneumonia  and  Pleurisy  Age  >17 
Without  CC)  would  display  similar 
clinical  and  resource  use  characteristics 
and  have  a  similar  length  of  stay  to 
LTC-DRG  91.  There  were  over  25  cases 
in  LTC-DRG  90.  Therefore,  it  would  not 
be  assigned  to  a  low  volume  quintile  for 
the  purpose  of  determining  the  LTC- 
DRG  relative  weights.  However,  under 
our  established  methodology,  LTC-DRG 
91,  with  no  LTCH  cases,  would  need  to 
be  grouped  to  a  low  volume  quintile. 
We  identified  that  the  low  volume 
quintile  with  the  closest  weight  to  LTC- 
DRG  90  (0.7318;  see  Table  11  in  the 
Addendum  to  this  final  rule)  would  be 
low  volume  quintile  2  (0.7372;  see  Table 
11  in  the  Addendum  to  this  final  rule). 
Therefore,  we  assign  LTC-DRG  91  a 
relative  weight  of  0.7372  for  FY  2004. 

Furthermore,  we  are  providing  LTC- 
DRG  relative  weights  of  0.0000  for  heart, 
kidney,  liver,  lung,  pancreas,  and 
simultaneous  pancreas/kidney 
transplants  (LTC-DRGs  103,  302,  480, 
495,  512,  and  513,  respectively)  for  FY 
2004  because  Medicare  will  only  cover 
these  procedures  if  they  are  performed 
at  a  hospital  that  has  been  certified  for 
the  specific  procediues  by  Medicare  and 
presently  no  LTCH  has  been  so  certified. 

Based  on  our  research,  we  found  that 
most  LTCHs  only  perform  minor 
surgeries,  such  as  minor  small  and  large 
bowel  procedures,  to  the  extent  any 
surgeries  are  performed  at  all.  Given  the 
extensive  criteria  that  must  be  met  to 
become  certified  as  a  transplant  center 
for  Medicare,  we  believe  it  is  imlikely 
that  any  LTCHs  would  become  certified 
as  a  transplant  center.  In  fact,  in  the 
nearly  20  years  since  the 
implementation  of  the  EPPS,  there  has 
■  never  been  a  LTCH  that  even  expressed 
an  interest  in  becoming  a  transplant 
center. 

However,  if  in  the  future  a  LTCH 
applies  for  certification  as  a  Medicare- 
approved  transplant  center,  we  believe 
that  the  application  and  approval 
procedure  would  allow  sufficient  time 
for  us  to  determine  appropriate  weights 
for  the  LTC-DRGs  affected.  At  the 
present  time,  we  are  only  including 
these  six  transplant  LTC-DRGs  in  the 
GROUPER  program  for  administrative 
purposes.  Since  we  use  the  same 
GROUPER  program  for  LTCHs  as  is  used 
under  the  IPPS,  removing  these  LTC- 
DRGs  would  be  administratively 
burdensome. 

Again,  we  note  that  as  this  system  is 
dynamic,  it  is  entirely  possible  that  the 
number  of  LTC-DRGs  with  a  zero 
voliune  of  LTCH  cases  based  on  the 
system  will  vary  in  the  future.  We  used 
the  best  most  recent  available  claims 
data  in  the  MedPAR  file  to  identify  zero 


volume  LTC-DRGs  and  to  determine  the 
relative  weights  in  this  final  rule. 

Table  11  in  the  Addendum  to  this 
final  rule  lists  the  LTC-DRGs  and  their 
respective  relative  weights,  geometric 
mean  length  of  stay,  and  five-sixths  of 
the  geometric  mean  length  of  stay  (to 
assist  in  the  (ietermination  of  short-stay 
outlier  payments  under  §412.529)  for 
FY  2004. 

E.  Add-On  Payments  for  New  Services 
and  Technologies 

1.  Background 

Sections  1886(d)(5)(K)  and  (L)  of  the 
Act  establish  a  process  of  identifying 
and  ensuring  adequate  payment  for  new 
medical  services  and  technologies  under 
the  DPPS.  Section  1886(d)(5)(K)(ii)(I)  of 
the  Act  specifies  that  the  process  must 
apply  to  a  new  medical  service  or 
technology  if,  "based  on  the  estimated 
costs  inciured  with  respect  to 
discharges  involving  such  service  or 
technology,  the  DRG  prospective 
payment  rate  otherwise  applicable  to 
such  discharges  under  this  subsection  is 
inadequate."  Section  1886(d)(5)(K)(vi) 
of  the  Act  specifies  that  a  medical 
service  or  technology  will  be  considered 
"new"  if  it  meets  criteria  established  by 
the  Secretary  after  notice  and 
opportunity  for  public  comment. 

Section  412.87tb)(l)  of  our  existing 
regulations  provides  that  a  new 
technology  will  be  an  appropriate 
candidate  for  an  additional  payment 
when  it  represents  an  advance  in 
medical  technology  that  substantially 
improves,  relative  to  technologies 
previously  available,  the  diagnosis  or 
treatment  of  Medicare  beneficiaries  (see 
the  September  7,  2001  final  rule  (66  FR 
46902)).  Section  412.87(b)(3)  provides 
that,  to  receive  special  payment 
treatment,  new  technologies  meeting 
this  clinical  definition  must  be 
demonstrated  to  be  inadequately  paid 
otherwise  under  the  DRG  system.  As 
discussed  below,  for  applicants  for  new 
technology  add-on  payments  for  FY 
2005,  we  are  establishing  the  criteria 
that  will  be  applied  to  assess  whether 
technologies  would  be  inadequately 
paid  under  the  DRGs  75  percent  of  1 
standard  deviation  (based  on  the 
logarithmic  values  of  the  charges  and 
transformed  back  to  charges)  beyond  the 
geometric  mean  standardized  charge  for 
all  cases  in  the  DRGs  to  which  the  new 
technology  is  assigned  (or  the  case- 
weighted  average  of  all  relevant  DRGs, 
if  the  new  technology  occurs  in  many 
different  DRGs).  Table  10  in  the 
Addendum  to  this  final  rule  lists  the 
qualifying  criteria  by  DRG,  based  on  the 
discharge  data  that  we  used  to  calculate 
the  FY  2004  DRG  weights.  The 


thresholds  that  are  published  in  this 
final  rule  for  FY  2004  will  be  used  to 
evaluate  applicants  for  new  technology 
add-on  payments  during  FY  2005. 

In  adaition  to  the  clinical  and  cost 
criteria,  we  established  that,  in  order  to 
qualify  for  the  new  technology  add-on 
payments,  a  specific  technology  must  be 
"new"  under  the  requirements  of 
§41 2.87(b)(2)  of  oiu  regulations.  The 
statutory  provision  contemplated  the 
special  payment  treatment  for  new 
technologies  until  such  time  as  data  are 
available  to  reflect  the  cost  of  the 
technology  in  the  DRG  weights  through 
recal'bration  (no  less  than  2  years  and 
no  more  than  3  years).  There  is  a  lag  of 
2  to  3  years  from  the  point  a  new 
technology  is  first  introduced  on  the 
market  and  when  data  reflecting  the  use 
of  the  technology  are  used  to  calculate 
the  DRG  weights.  For  example,  data 
from  discharges  occurring  during  FY 
2002  are  used  to  calculate  the  FY  2004 
DRG  weights  in  this  final  rule. 

Technology  may  be  considered  "new" 
for  purposes  of  this  provision  within  2 
or  3  years  after  the  point  at  which  data 
begin  to  become  available  reflecting  the 
costs  of  the  technology.  After  we  have 
recalibrated  the  DRGs  to  reflect  the  costs 
of  an  otherwise  new  technology,  the 
special  add-on  payment  for  new 
technology  will  cease  (§  412.87(b)(2)). 
For  example,  an  approved  new 
technology  that  received  FDA  approval 
in  October  2002  would  be  eligible  to 
receive  add-on  payments  as  a  new 
technology  at  least  until  FY  2005 
(discharges  occurring  before  October  1, 
2004),  when  data  reflecting  the  cost?  of 
the  technology  would  be  used  to 
recalibrate  the  DRG  weights.  Because 
the  FY  2005  DRG  weights  will  be 
calculated  using  FY  2003  MedPAR  data, 
the  costs  of  such  a  new  technology 
would  likely  be  reflected  in  the  FY  2005 
DRG  weights. 

Similar  to  the  timetable  for  applying 
for  new  technology  add-on  payments 
during  FY  2004.  applicants  for  FY  2005 
must  submit  a  formal  request,  including 
a  full  description  of  the  clinical 
applications  of  the  technology  and  the 
results  of  any  clinical  evaluations 
demonstrating  that  the  new  technology 
represents  a  substantial  clinical 
improvement,  along  with  a  significant 
sample  of  data  to  demonstrate  the 
technology  meets  the  high-cost 
threshold,  no  later  than  early  October 
2003.  Applicants  must  submit  a 
complete  database  no  later  than  mid- 
December  2003.  Complete  application 
information  is  available  at  our  Web  site 
at:  http://www.cms.hhs.gov/providers/ 
hipps/default.asp.  To  allow  interested 
parties  to  identify  the  technologies 
under  review  before  the  publication  of 
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p  roposed  rule,  the  Web  site 
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To  balance  appropriately  the  ' 
Congress'  intent  to  increase  Medicare's 
payments  for  eligible  new  technologies 
with  concern  that  the  total  size  of  those 
payments  not  result  in  significantly 
reduced  payments  for  other  cases,  we 
set  a  target  limit  for  estimated  add-on 
payments  for  new  technology  under  the 
provisions  of  sections  1886{d)(5)(K)  and 
(L)  of  the  Act  at  1.0  percent  of  estimated 
total  operating  prospective  payments. 

If  the  target  limit  is  exceeded,  we 
would  reduce  the  level  of  payments  for 
approved  technologies  across  the  board, 
to  ensure  estimated  payments  do  not 
exceed  the  limit.  Using  this  approach, 
all  cases  involving  approved  new 
technologies  that  would  otherwise 
receive  additional  payments  would  still 
receive  special  payments,  albeit  at  a 
reduced  amount.  Although  the  marginal 
payment  rate  for  individual 
technologies  would  be  reduced,  this 
reduction  would  be  offset  by  large 
overall  payments  to  hospitals  for  new 
technologies  under  this  provision. 

Comment:  Some  commenters  asked 
that  CMS  ensure  that  the  necessary 
software  changes  be  made  to 
accommodate  newly  approved 
technologies  so  that  hospitals 
experience  no  delay  in  receiving  add-on 
payments  for  new  technologies. 
Commenters  noted  that,  at  the  time  they 
prepared  their  comments,  it  was  unclear 
whether  hospitals  were  receiving  any 
new  technology  add-on  payments  for  FY 
2003.  Given  that  $74.8  million  was 
carved  out  of  the  FY  2003  standardized 
amount,  it  is  critical  that  a  reliable 
system  be  put  in  place  to  ensure  that 
hospitals  receive  these  add-on 
payments. 

Response:  We  regret  the  delay  any 
hospital  may  be  experiencing  in 
receiving  add-on  payments  for  FY  2003. 
On  December  13,  2002.  we  issued 
Program  Memorandum  A-02-124  that 
requested  fiscal  intermediaries  to 
implement  the  new  technology  payment 
mechanism  into  the  claims  processing 
system  by  April  1.  2003.  The  changes 
outlined  in  this  program  memorandum 
were  delayed  until  July  16,  2003,  in 
order  to  ensure  that  the  claims 
processing  system  could  properly 
process  these  add-on  payments. 

Comment:  Several  commenters 
pointed  out  that  new  ICD-9-CM  codes 
are  being  created  for  procedures  that 
were  not  typically  captured  and 
reported  using  ICD-9-CM  coding.  The 
commenters  specifically  mentioned  the 
creation  of  new  codes  for  types  of  drugs. 
Commenters  are  concerned  about  the 
types  of  medical  record  documentation 
that  may  be  required  for  the 
administration  of  these  drugs  to  be 
assigned  an  ICD-9-CM  code.  They 


asked  if  a  physician  order  for  a  drug  and 
a  notation  on  a  medical  sheet  that  a 
nurse  had  in  fact  injected  the  drug  were 
sufficient  documentation.  The 
commenters  indicated  that  further 
guidance  is  needed  regarding 
documentation  requirements  for  ICD-9- 
CM  codes  for  new  services  and 
technologies  that  have  not  traditionally 
been  reported  through  the  use  of  ICD- 
9— CM  coding. 

One  commenter  recommended  that 
the  approval  process  for  new 
technologies  be  revised  to  include  a 
requirement  that  the  applicant  must 
barcode  such  item  with  appropriate 
detailed  information.  The  commenter 
stated  that  the  use  of  barcoding  would 
reduce  medical  errors.  The  commenter 
also  was  concerned  that  the  limit  of  6 
procedure  codes  that  can  be  reported  on 
the  billing  form  may  become 
problematic  as  more  new  technologies 
are  approved  in  the  future. 

Response:  We  have  asked  the  AHA  to 
schedule  this  topic  for  discussion  by  the 
Cooperating  Parties  for  ICD-9-CM  and 
the  Editorial  Advisory  Board  for  Coding 
Clinic  for  ICD-9-CM.  AHA  agrees  that 
this  is  a  timely  topic  and  has  scheduled 
it  for  discussion  in  one  of  its  upcoming 
ICD-9-CM  meetings. 

We  would  like  to  explore  further  the 
commenter's  suggestion  to  require 
applicants  for  new  technology  add-on 
payments  to  barcode  the  technology.  We 
recognize  the  potential  limitations  of  the 
current  claims  form,  as  well  as  the 
overall  limitations  of  1CD-9-CM.  As  we 
have  stated  previously,  we  believe  ICD- 
10-PCS  offers  great  potential 
improvement  for  more  specific  coding 
that  may  limit  the  use  of  multiple  ICD- 
9-CM  codes  to  identify  certain  classes 
of  patients. 

Comment:  Commenters  asked  that 
CMS  present  a  full  and  clear  accounting 
for  estimated  and  actual  new  technology 
add-on  payments  and  their  impact  on 
the  DRG  base  rate  in  each  proposed  and 
final  rule  in  order  to  ensure  that 
hospitals  receive  these  add-on  payments 
in  full.  Another  commenter 
recommended  that,  similar  to  outlier 
payments,  CMS  should  report  every 
year  on  the  extent  to  which  the  actual 
add-on  payments  per  case  exceeded  or 
were  lower  than  the  amount  removed 
from  the  standardized  amounts. 

One  commenter  was  concerned  that 
additional  payments  might  be  carved 
out  of  the  standardized  amount  for  new 
technologies  to  ensure  budget 
neutrality,  and  those  payments  might 
not  be  made  because  CMS'  projection  of 
spending  for  the  add-on  payments  was 
too  high  or  because  hospitals  failed  to 
bill  properly  for  add-on  payments.  The 
Commenter  recommended  that  CMS 
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split  the  budget  neutrality  adjustment 
for  DRG  reclassification  and 
recalibration  into  two  components  in 
order  to  isolate  the  reduction  associated 
with  add-on  payments  for  new 
technologies. 

Commenters  did  not  agree  that  add-on 
payments  for  new  technology  should  be 
budget  neutral,  and  explained  that  the 
purpose  of  having  additional  payments 
for  high-cost  items  was  to  compensate  a 
hospital  for  its  unrecovered  cost. 
Because  of  budget  neutrality,  these  high- 
cost  items  are  not  being  properly  paid. 
The  commenter  also  noted  that  these 
high-cost  items  are  also  the  cause  of  a 
higher  than  expected  outlier  payment. 

One  commenter  recommended  that 
CMS  develop  a  separate  pool  of  money 
to  fund  new  technology  and  remove  it 
from  the  budget  neutrality  calculation. 
The  commenter  explained  that,  while 
the  technology  is  new,  there  should  be 
money  set  aside  and  accessed  only  by 
those  hospitals  utilizing  that 
technology. 

Response:  When  we  approve  a  new 
technology  for  add-on  payments,  we 
conduct  an  analysis  based  on  the  latest 
data  available  to  estimate  the  total  add- 
on payments  that  will  be  made  for  the 
new  technology  during  the  upcoming 
fiscal  year  and  include  the  results  in  the 
annual  proposed  and  final  rules. 
Analyses  of  technologies  approved  for 
add-on  payments  for  FY  2004  are 
presented  below.  These  analyses 
include  our  analysis  of  available  FY 
2003  MedPAR  data  on  the  utilization  of 
Xigris®  and  the  basis  for  our  estimated 
payments  for  new  technologies 
approved  for  FY  2004.  Wealso  discuss 
this  analysis  in  our  description  of 
budget  neutrality  in  section  II.A.4.a.  of 
the  Addendum  to  this  final  rule.  We 
note  that,  based  on  our  analysis,  we 
have  reduced  considerably  our  estimate 
of  add-on  payments  for  Xigris®  from  the 
FY  2003  level,  which  led  to  a  smaller 
budget  neutrality  offset  to  the 
standardized  amoimts. 

As  we  stated  above,  the  Congressional 
Report  language  accompanying  section 
533  of  Pub.  L.  106-554  clearly  indicated 
Congress'  intent  that  this  provision  be 
implemented  in  a  budget  neutral 
manner.  Therefore,  Congress  is  the 
appropriate  body  to  consider  concerns 
about  the  budget  neutrality  of  this 
provision. 

We  do  not  believe  it  necessary  to 
establish  a  separate  budget  neutrality 
calculation  or  pool  for  these  payments. 
The  amount  of  the  payments  is  clearly 
identified  in  the  final  rule.  Like  all  of 
the  budget  neutrality  calculations,  it  is 
a  prospective  estimate. 

Comment:  Commenters  recommended 
that  CMS  eliminate  the  use  of  case- 


weighted  averages  in  the  calculation  of 
the  cost  threshold  for  technologies  that 
occur  in  more  than  one  DRG.  The 
commenter  believed  that  the  goal  of 
add-on  payments  is  to  provide  adequate 
payment  for  new  technologies  in  the 
DRGs  in  which  the  technology  is  used. 
The  commenter  added  that  the  use  of  a 
case-weighted  average  biases  the  cost 
threshold  against  technologies  that 
occur  in  more  than  one  DRG  and  places 
hospitals  at  a  disadvantage  in  DRGs 
where  the  threshold  would  otherwise  be 
met  except  for  application  of  the  case- 
weighted  average. 

Commenters  argued  that  our  criteria 
for  what  is  considered  a  new  technology 
is  not  consistent  with  section 
1886(d)(5)(K){ii)(II)  of  the  Act.  The 
commenter  stated  that  this  provision 
was  intended  to  provide  for  the 
collection  of  data  with  respect  to  the 
costs  of  a  new  medical  service  or 
technology  for  a  period  of  not  less  than 
2  years  and  not  more  than  3  years, 
"beginning  on  the  date  on  which  an 
inpatient  hospital  code  is  issued  with 
respect  to  the  service  Or  technology." 
Therefore,  the  coq^menter 
recommended  that,  instead  of  no  longer 
considering  technologies  new  because 
the  related  charges  are  already  captured 
in  the  MedPAR  data,  CMS  should  only 
view  a  technology  as  ineligible  on  the 
grounds  that  it  is  no  longer  new  if  the 
agency  can  specifically  identify  a 
significant  sample  of  cases  involving 
use  of  the  technology  in  the  MedPAR 
data.  One  commenter  noted  that 
sufficient  charge  data  to  assess  whether 
the  new  technology  meets  the  cost 
threshold  criterion  are  often  only 
available  through  the  MedPAR  data  after 
the  new  ICD-9-CM  code  becomes 
effective.  Some  commenters  also 
recommended  that  CMS  raise  the  add- 
on payment  amount  from  50  percent  of 
the  cost  of  the  new  technology  to  an  80- 
percent  or  100-percent  marginal  cost 
factor. 

Another  commenter  asked  CMS  to 
provide  established  clinical 
requirements  or  criteria  that  would 
control  substantial  clinical 
improvement  determinations. 

One  commenter  recommended  that 
CMS  deem  products  that  fall  within  one 
of  the  following  categories  designated 
by  the  FDA  to  have  met  the  substantial 
clinical  improvement  criterion:  Drugs  or 
biologicals  that  obtain  fast  track  or 
accelerated  approval;  and  drugs  or 
biologicals  approved  after  priority 
review  or  approved  for  orphan 
indication.  The  commenter 
recommended  that  CMS  defer  to  the 
clinical  expertise  of  the  FDA  with 
respect  to  these  products  and  find  that 
any  product  falling  in  the  above 


categories  satisfy  the  substantial  clinical 
improvement  criterion  without  further 
CMS  analysis. 

In  addition,  many  coirunenters 
addressed  the  proposed  change  to  the 
cost  threshold  criterion.  (We  are 
addressing  these  comments  in  our 
discussion  of  specific  proposals  later  in 
this  section  of  the  preamble.) 

Response:  We  appreciate  the  interest 
of  the  many  stakeholders  in  ensuring 
that  Medicare  beneficiaries  have  full 
access  to  improvements  in  medical 
technology.  We  have  previously 
discussed  our  position  on  each  of  the 
issues  raised  by  the  commenters  on  the 
proposed  rule  in  detail  in  the  September 
7.  2001  final  rule  (66  FR  46905)  and  the 
August  1 ,  2002  final  rule  (67  FR  50009). 
Our  rationales  for  these  policies  have 
not  changed  since  we  discussed  them  in 
those  final  rules,  and  we  did  not 
propose  changes  to  these  policies  in  the 
May  19,  2003  proposed  rule.  Therefore, 
readers  are  referred  to  the  September  7^ 
2001  final  rule  and  the  August  1,  2002 
final  rule  for  our  responses  to  these 
comments.  However,  we  will  continue 
to  assess  each  of  these  policies  and 
would  appreciate  the  commenters' 
continued  input  on  these  issues. 

Comment:  One  commenter  suggested 
that  CMS  conduct  a  historical  review  of 
technologies  that  would  have  likely  met 
the  "new"  and  substantial  improvement 
criteria  and  determine  the  relationship 
between  the  costs  of  those  items  and  the 
new  technology  cost  threshold.  The 
commenter  noted  that  such  an  analysis 
might  provide  useful  insights  as  to 
whether  a  more  flexible  cost  criterion  is 
needed. 

Response:  We  will  take  this 
suggestion  under  consideration. 

2.  FY  2004  Status  of  Technology 
Approved  for  FY  2003  Add-On 
Payments:  Drotrecogin  Alfa 
(Activated) — Xigris® 

In  the  August  1,  2002  IPPS  final  rule, 
we  stated  that  cases  involving  the 
administration  of  Xigris®  (a 
biotechnology  product  that  is  a 
recombinant  version  of  naturally 
occiuring  Activated  Protein  C  (APC))  as 
identified  by  the  presence  of  code  00.11 
(Infusion  of  drotrecogin  alfa  (activated)) 
are  eligible  for  additional  payments  of 
up  to  $3,400  (50  percent  of  the  average 
cost  of  the  drug)  (67  FR  50013).  (The 
August  1.  2002  final  rule  contains  a 
detailed  discussion  of  this  technology.) 
Although  Xigris®  was  approved  by  the 
FDA  in  November  2001,  it  did  not 
qualify  for  add-on  payments  until 
discharges  on  or  after  October  1.  2002. 
Consequently,  FY  2002  discharges 
(between  October  1.  2001  and 
September  30,  2002)  may  not  reflect  full 
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the  technology  due  to  the 


utilization  o 

absence  of  tt  e  add-on  payment. 

Therefore,  for  FY  2004,  we  will 
continue  to  i  lake  add-on  payments  for 
cases  involv  ng  the  administration  of 
Xigris®  as  ic  entified  by  the  presence  of 
code  00.11.  {  ased  on  preliminary 
analysis  of  th  e  incidence  of  Xigris®  in 
the  first  quar  er  FY  2003  MedPAR  file, 
in  the  May  V\.  2003  proposed  rule,  we 
proposed  to  i  evise  downward  our. 
estimate  of  tc  tal  add-on  payments  for 
Xigris®.  For  ^  2003,  we  estimated  that 
total  add-on  |  layments  would  be 
approximated  S74. 8  million  (22,000 
Medicare  pat  ents  who  would  be 
eligible  for  a  ;3,400  add-on  payment). 
For  FY  2004,  ive  estimated  in  the 
proposed  rule  the  total  add-on  payments 
would  be  app  roximately  $50  million 
(based  on  14,1(00  Medicare  patients  who 
would  be  elig  ble  for  a  $3,400  add-on 
payment).  Wc  indicated  that  this 
proposed  add  tional  payment  would  be 
included  in  tl  e  DRG  reclassification  and 
recall bration  ludget  neutrality  factor, 
which  is  appl  ed  to  the  standardized 
amounts  and  he  hospital-specific 
amounts.  Hov  ever,  we  indicated  that, 
before  the  put  lication  of  the  FY  2004 
IPPS  final  rul( ,  we  would  reevaluate  our 
assumptions  r  jgarding  this  estimate 
based  on  preli  minarv  claims  data  from 
the  FY  2003  MedPAR  file. 

We  have  anilyzed  the  claims  from  the 
March  2003  u  idate  to  the  FY  2003 
MedPAR  file.  (Ve  identified  claims  that 
had  received  J  jgris®  based  on  the 
inclusion  of  pi  ocedure  code  00.11.  We 
identified  onl)  1,500  claims  from  this 
file.  Although  the  March  2003  update  of 
the  FY  2003  IV  edPAR  probably  only 
.  realistically  in  ;ludes  about  5  months' 
worth  of  claims,  it  appears  that  a  lower 
than  expected  lumber  of  cases  are 
receiving  this  i  lev/  technology  at  the 
present  time. 

Therefore,  ir  this  final  rule  for  FY 
2004,  we  are  Ic  wering  the  total 
payments  in  pi  oportion  to  the  cases  that 
have  actually  r  jceived  this  drug.  We  are 
doubling  the  n  imber  of  cases  in  our 
March  2003  Mi  dPAR  update  to  an 
estimated  3,00(  i  cases  that  will  receive 
Xigris®  in  FY  ;  003.  We  recognize  there 
may  actually  bi  i  more  cases  than  this  by 
the  end  of  the  3  ear,  as  only  about  5 
months  of  data  are  accounted  for  in  our 
analysis.  Also,  his  estimate  does  not 
account  for  futi  ire  increased  use  of  the 
drug.  However,  these  potential 
underestimates  are  offset  by  the  fact  that 
we  are  assumin  i  all  cases  will  qualify 
for  the  full  $3.4  30  add-on  payment.  We 
believe  these  ef  ects  will  largely  offset 
one  another.  Tf  erefore,  the  final 
projected  costs  or  add-on  payments  are 
estimated  to  be  $10  million.  We  will  use 


this  estimate  in  our  budget  neutrality 
calculations. 

Comment:  One  commenter  supported 
our  decision  to  continue  paying  add  on 
payments  for  Xigris®,  but  disagreed 
with  the  proposed  estimated  decline  in 
add-on  payments  in  FY  2004  from  $74.8 
million  to  $50  million.  The  commenter 
explained  that  this  conclusion  was 
made  using  only  first  quarter  FY  2003 
MedPAR  data  and,  since  this  technology 
is  still  in  its  infancy,  the  commenter 
believed  FY  2003  MedPAR  data  will 
reflect  an  upward  trend  in  its  use  and 
overall  availability. 

Some  commenters  were  concerned 
that  first  year  utilization  of  any  new 
technology  is  an  inappropriate  measure 
for  CMS  to  rely  on  in  determining  the 
full  extent  of  use  of  a  new  technology. 
They  asserted  that  the  gradual  adoption 
of  new  technology  and  the  time  required 
for  hospitals  to  adapt  their  coding  and 
charge  structures  to  new  technologies 
make  it  difficult  to  base  projections  of 
the  ultimate  utilization  and  costs  of  new 
.technology  immediately  following  its 
introduction.  In  addition,  one 
commenter  explained  that  CMS'  system 
delays  in  processing  claims  have  led  to 
a  negative  impact  on  both  uptake  of  the 
technology  and  the  data  collection 
associated  with  its  use. 

Also,  the  commenter  explained  that 
Congress  required  data  relating  to  the 
cost  of  the  technology  be  collected  for 
not  less  than  2  years  and  not  more  than 
3  years  after  an  appropriate  inpatient 
hospital  service  code  is  established.  The 
commenter  added  that,  because  CMS 
publishes  its  proposed  and  final  rules 
before  the  completion  of  a  fiscal  year, 
CMS  would  make  its  decision  for  FY 
2005  with  less  than  2  full  year's  worth 
of  data.  As  a  result,  the  commenters 
recommended  that  CMS  make 
additional  payments  for  the  full  3  years 
so  when  it  moves  a  new  technology  into 
a  DRG,  it  does  so  based  on  accurate  and 
reliable  information  about  its  cost  and 
clinical  use. 

Response:  Before  each  fiscal  year,  we 
use  the  latest  available  data  to 
determine  if  we  should  continue  to  pay 
add-on  payments  for  approved  new 
technologies.  As  stated  above,  we  are 
continuing  to  pay  for  Xigris®  for  FY 
2004  because  FY  2002  discharges  may 
not  reflect  full  utilization  of  the 
technologv.  Based  on  the  March  update 
of  the  FY  2003  MedPAR  file,  we 
lowered  our  cost  estimates  from  the 
proposed  rule  because  a  lower  than 
projected  number  of  cases  is  receiving 
this  technology  at  the  present  time. 
Before  FY  2005,  we  will  again  use  the 
latest  available  data  to  determine 
whether  we  would  propose  to  continue 


to  make  add-on  payments  for  Xigris® 
for  FY  2005. 

3.  FY  2004  Applicants  for  New 
Technology  Add-On  Payments 

We  received  two  applications  for  new 
technologies  to  be  designated  eligible 
for  inpatient  add-on  payments  for  new 
technology  for  FY  2004.  A  discussion  of 
these  applications  and  our 
determinations  appear  below. 

a.  Bone  Morphogenetic  Proteins  (BMPs) 
for  Spinal  Fusions 

An  application  was  submitted  for  the 
InFUSETM  Bone  Graft/LT-<:AGEi"M 
Lumbar  Tapered  Fusion  Device 
(InFUSETM)  for  approval  as  a  new 
technology  eligible  for  add-on 
payments.  A  similar  application  was 
submitted  last  year.  However,  we 
denied  it  because,  based  on  the 
available  data,  the  technology  did  not 
exceed  the  1  standard  deviation 
threshold  above  the  average  charges  for 
the  DRGs  to  which  the  technology  is 
assigned. 

The  product  is  applied  through  use  of 
an  absorbable  collagen  sponge  and  an 
interbody  fusion  device,  which  is  then 
implanted  at  the  fusion  site.  The  patient 
undergoes  a  spinal  fusion,  and  the 
product  is  placed  at  the  fusion  site  to 
promote  bone  growth.  This  procedure  is 
done  in  place  of  the  more  traditional  use 
of  autogenous  iliac  crest  bone  graft.  For 
a  more  detailed  discussion  about 
InFUSETM,  see  the  August  1,  2002  IPPS 
final  rule  (67  FR  50016). 

On  July  2,  2002.  the  FDA  approved 
InFUSETM  for  spinal  fusion  procedures 
in  skeletally  mature  patients  at  one 
level.  Therefore,  based  on  the  FDA's 
approval,  multilevel  use  of  this 
technology  would  be  off-label.  In  the 
August  1.  2002  IPPS  final  rule  (67  FR 
50017),  we  stated  this  technology  would 
meet  the  cost  threshold  only  if  the 
added  costs  of  multilevel  fusions  were 
taken  into  account.  Because  the  FDA 
had  not  approved  this  technology  for 
multilevel  fusions,  and  the  applicant 
had  not  submitted  data  to  demonstrate 
this  technology  is  a  substantial  clinical 
irnprovement  for  multilevel  fusions  (the 
clinical  trial  upon  which  the  application 
was  based  was  a  single-level  fusion 
trial),  we  could  not  issue  a  substantial 
clinical  improvement  determination  for 
multilevel  fusions  and,  consequently, 
did  not  consider  the  costs  associated 
with  multilevel  fusions  in  our  analysis 
of  whether  this  technology  met  the  cost 
threshold.  Therefore,  because  the 
average  charges  for  this  new  technology, 
when  used  for  single-level  spinal 
fusions,  did  not  exceed  the  threshold  to 
qualify  for  new  technology  add-on 
payment,  we  denied  this  application  for 
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add-on  payments  for  FY  2003.  For 
similar  reasons,  we  did  not  consider 
data  on  the  charges  for  multilevel 
fusions  in  our  analysis  of  whether  this 
technology  meets  the  cost  threshold  for 
FY  2004. 

In  its  application  for  add-on  payments 
for  FY  2004,  the  applicant  used  data 
from  the  CMS  FY  2001  Standard 
Analytical  File  for  physicians  and 
hospitals.  The  analysis  linked  a  5- 
percent  sample  of  hospital  spinal 
fusions  cases  with  the  corresponding 
physician  claims.  Because  there  were  no 
ICD-9-CM  codes  to  identify  multilevel 
fusions  in  2001,  multilevel  fusions  were 
identified  using  CPT  codes  on  the 
physician  claims.  Average  charges  were 
taken  from  actual  cases  used  in  clinical 
trials. 

After  grouping  these  cases  into  one, 
two,  and  three  or  more  levels  fused  in 
DRGs  497  and  498  (Spinal  Fusion 
Except  Cervical  With  and  Without  CC, 
respectively),  the  applicani  then 
calculated  average  charges  assuming  the 
use  of  the  IuFUSEtm  for  these  cases.  For 
DRG  497,  the  estimated  single-level 
fusion  average  charge  was  $41,321;  for 
DRG  498,  the  estimated  single-level 
fusion  average  charge  was  $37,200. 
Because  these  DRGs  are  not  ciurenUy 
split  for  different  numbers  of  fusion 
levels  involved,  Medtronic  has 
calculated  its  own  standard  deviation  of 
average  charges  to  determine  the 
threshold  for  these  DRGs  using  the  5- 
percent  sample  data.  For  DRG  497,  the 
threshold  (calculated  by  Medtronic)  was 
$45,646,  which  is  greater  than  the 
estimated  average  charge  of  $41,321  for 
single-level  fusions  noted  above.  For 
DRG  498,  the  threshold  (calculated  by 
Medtronic)  was  $36,935,  which  is  less 
than  the  average  charges  for  single-level 
fusions  in  this  DRG  as  noted  above. 

However,  we  note  the  thresholds  to 
qualify  for  the  new  technology  add-on 
payments  for  FY  2003  published  in 
Table  10  of  the  August  1,  2002  IPPS 
final  rule  for  DRGs  497  and  498  were 
$58,040  and  $41,923,  respectively. 
These  thresholds  were  computed  based 
on  all  cases  assigned  to  these  DRGs,  and 
do  not  differentiate  between  the  number 
of  spinal  levels  fused.  Because  we  are 
not  redefining  these  DRGs  to 
differentiate  cases  on  the  basis  of  the 
number  of  levels  of  the  spine  fused  in 
the  marmer  suggested  by  the  applicant's 
analysis,  the  thresholds  published  in  ' 
last  year's  final  rule  are  applicable  for  a 
new  technology  to  qualify  for  add-on 
payments  in  these  DRGs  for  FY  2004. 
Therefore,  because  the  averages 
calculated  by  the  applicant  for  single- 
level  fusions  do  not  exceed  the 
published  thresholds,  as  proposed,  we 


did  not  approve  this  technology  on  the 
basis  of  this  analysis. 

The  applicant  also  submitted  data 
from  actual  cases  involving  the 
InFUSETM  with  single  level  fusions 
only.  The  data  submitted  included  31 
claims  from  4  hospitals  (only  one 
Medicare  patient  was  included  in  the 
sample).  All  31  cases  were  from  DRG 
498.  The  average  standardized  charge 
for  these  cases  was  $47,172.  Based  on 
these  data,  the  average  standardized 
charge  exceeds  the  threshold  for  DRG 
498.  However,  we  note  that  this  limited 
sample  excludes  any  cases  from  DRG 
497. 

For  discharges  occurring  on  or  after 
October  1,  2002,  ICD-9-CM  codes  84.51 
(Insertion  of  interbody  spinal  fusion 
device)  and  84.52  (Insertion  of 
recombinant  bone  morphogenetic 
protein)  are  effective  to  identify  cases 
involving  this  technology.  Therefore,  in 
an  effort  to  resolve  the  difficulties  in 
obtaining  sufficient  data  upon  which  to 
determine  whether  this  technology 
exceeds  the  applicable  threshold  in  the 
May  19,  2003  proposed  rule,  we  stated 
our  intention  to  review  available 
MedPAR  data  for  the  first  several 
months  of  FY  2003  to  identify  these 
cases  and  calculate  their  average 
standardized  charges  to  compare  with 
the  thresholds.  We  noted  that  some  of 
these  casfes  would  involve  multilevel 
spinal  fusions,  and  that  it  would  be 
necessary  to  adjust  for  those  cases  in 
order  to  remove  them  from  the 
calculation  of  the  average  charges. 

We  have  analyzed  data  from  the 
March  update  of  FY  2003  MedPAR, 
containing  claims  data  for  the  first  6 
months  of  FY  2003.  As  discussed  above, 
accounting  for  a  lag  time  in  claims 
processing,  we  are  assuming  that  this 
data  accounts  for  approximately  5 
months  of  FY  2003  discharges.  We 
identified  InFUSETM  cases  by  the 
presence  of  the  two  new  ICD>-9-CM 
codes  84.51  and  84.52,  used  in 
combination  with  each  other.  We 
identified  117  and  88  cases  in  the  March 
2003  MedPAR  data  for  DRGs  497  and 
498,  respectively. 

We  standardized  the  charges  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
and  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment, 
and  calculated  an  average  standardized 
charge  of  $64,931  for  the  117  cases  in 
DRG  497.  For  DRG  498.  the  average 
standardized  charge  was  $58,266  for  the 
88  cases  in  our  data.  The  average 
standardized  charge  across  both  DRGs 
was  $62,752.  As  we  noted  in  the 
proposed  rule,  we  anticipate  that  some 
of  these  cases  will  involve  multilevel 


spinal  fusions.  Based  on  the  applicant's 
analysis  of  FY  2001  Standard  Analytical 
File  data  in  which  they  were  able  to 
distinguish  between  one.  two.  and  three 
or  more  levels  fused  by  using  CPT  codes 
on  the  physician  claims,  we  determined 
tliat  the  average  charges  of  single  level 
fusions  were  about  78  percent  of  the 
average  charges  across  all  spinal  fusions 
in  the  analysis.  (It  was  not  possible  to 
independently  match  records  from  the 
Standard  Analytical  File  in  the  time 
available  after  we  attained  the  March 
2003  MedPAR  data.)  However,  as  noted 
above,  these  data  are  from  FY  2001  and 
did  not  include  any  cases  involving 
InFUSETM.  Therefore,  we  anticipate 
more  of  the  cases  in  our  data  will  be 
single-fusion  cases,  consistent  with  the 
FDA  approval,  and  that  the  total  charges 
in  our  data  for  single-level  fusion  cases 
will  be  higher  than  78  percent  of  the 
average  for  all  InFUSETM  cases  in  our 
data.  Given  the  relatively  recent 
approval  by  the  FDA  of  this  product,  we 
anticipate  the  majority  of  uses  are  in 
accordance  with  the  FDA's  approval 
criteria.  Therefore,  to  estimate  the 
average  standardized  charges  of  the 
single-level  spinal  fusion  cases  in  our 
data,  we  estimated  90  percent  of  the 
average  standardized  charges  of  all  the 
InFUSETM  cases  in  our  data  would 
approximate  the  charges  for  single-level 
cases. 

Finally,  because  these  were  FY  2003 
cases  compared  to  FY  2002  thresholds 
(based  on  FY  2001  cases),  we  adjusted 
the  average  charges  (by  the  market 
basket)  to  be  consistent  with  the  FY 
2002  thresholds.  The  resulting  average 
standardized  charge  for  the  cases  from 
our  FY  2003  MedPAR  data  for  all 
InFUSETM  cases  across  both  DRGs  497 
and  498  was  $53,376. 

We  then  calculated  the  case-weighted 
threshold  amount  across  DRGs  497  and 
498  based  on  the  proportion  of  cases  in 
our  data  in  each  DRG.  Since  57  percent 
of  the  cases  we  identified  in  our 
database  were  in  DRG  497,  we  applied 
this  percentage  to  the  threshold  amount 
for  DRG  497  of  $58,040.  We  then  added 
this  amount  to  43  percent  of  the 
threshold  amount  for  DRG  498,  for  a 
combined  threshold  amount  of  $51,121. 
Because  our  data  indicates  that  the 
average  standardized  charge  for  single- 
level  InFUSETM  cases  exceeds  this 
threshold  amount,  this  technology  has 
met  the  cost  criteria  to  qualify  for  new 
technology  add-on  payments. 

Because  the  technology  meets  the  cost 
threshold  based  on  the  MedPAR  data, 
we  evaluated  whether  it  qualifies  as  a 
substantial  clinical  improvement. 
According  to  the  applicant: 
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conclude  that  InFUSETM  does  meet  the 
substantial  improvement  criteria. 
Therefore,  we  are  approving  InFUSE''^ 
for  add-on  payments  imder  §  412.88,  to 
be  effective  for  FY  2004. 

This  approval  is  on  the  basis  of  using 
InFUSETM  for  a  single-level,  lumbar 
spinal  fusions,  consistent  with  the 
FTDA's  approval  and  the  data  presented 
to  us  by  the  applicant.  Therefore,  we 
intend  to  limit  the  add-on  payment  to 
cases  using  this  technology  for  anterior 
lumbar  fusions  in  DRGs  497  and  498. 
Cases  involving  InFUSETM  that  are 
eligible  for  the  new  technology  add-on 
payment  will  be  identified  by 
assigrunent  to  DRGs  497  or  498  as  a 
lumbar  spinal  fusion,  with  the 
combination  of  ICD-9-CM  procedxire 
codes  84.51  and  84.52. 

As  explained  above,  we  are  limiting 
our  approval  of  this  technology  to  uses 
consistent  with  our  substantial  clinical 
improvement  decision.  Therefore,  add- 
on payments  are  only  available  for  use 
of  the  technology  at  a  single-level.  The 
average  cost  of  the  InFUSETM  is  reported 
to  be  $8,900,  and  a  single  level  fusion 
requires  two  of  the  products.  Therefore, 
the  total  cost  for  the  hiFUSE™  for  a 
single-level  fusion  is  expected  to  be 
$17,800.  Under  §  412.88(a)(2),  new 
technology  add-on  payments  are  limited 
to  the  lesser  of  50  percent  of  the  average 
cost  of  the  device  or  50  percent *of  the 
costs  in  excess  of  the  DRG  payment  for 
the  case.  As  a  result,  the  maximum  add- 
on payment  for  a  case  involving  the 
InFUSETM  is  $8,900. 

For  purposes  of  budget  neutrality,  it  is 
necessary  to  estimate  the  additional 
pajTnents  that  would  be  made  under 
this  provision  during  FY  2004.  We 
identified  205  cases  in  DRGs  497  and 
498  in  the  March  2003  update  of  the  FY 
2003  MedPAR  data.  For  our  FY  2004 
budget  neutrality  estimate,  we  are 
projecting  this  number  will  grow  to  500. 
Given  this  estimate  and  the  maximum 
add-on  payment  of  $8,900,  we  estimate 
the  total  amount  of  the  add-on  payments 
for  the  InFUSETM  for  FY  2004  will  be 
$4.4  million  dollars. 

Comment:  One  commenter  asked  that 
CMS  reconsider  the  decision  to  exclude 
multilevel  fusions  with  IuFUSEtm  from 
the  cost  threshold  calculation.  The 
commenter  noted  that  excluding 
multilevel  fusions  with  InFUSETM  is 
inconsistent  with  FDA  guidance, 
clinical  practice  and  other  CMS 
payment  decisions  for  new  technologies 
(notably  the  creation  of  DRGs  for  drug- 
eluting  stents  based  on  the  presence  of 
a  condition  not  indicated  on  the  product 
label,  that  is,  acute  myocardial 
infarction). 

Response:  As  stated  previously, 
because  the  FDA  has  not  approved  this 


technology  for  multilevel  fusions  and 
the  applicant  has  not  submitted  data  to 
demonstrate  this  technology  is  a 
substantial  clinical  improvement  for 
multilevel  fusions,  we  cannot  issue  a 
substantial  clinical  improvement  for 
multilevel  fusions.  In  (he  September  7, 
2001  final  rule  implementing  this 
provision  (66  FR  46913).  we  stated  our 
position  that  the  special  payments 
under  this  provision  should  be  limited 
to  those  new  technologies  that  have 
been  demonstrated  to  represent  a 
substantial  improvement  in  caring  for 
Medicare  beneficiaries.  Where  such  an 
improvement  is  not  demonstrated,  we 
continue  to  believe  the  incentives  of  the 
DRG  system  provide  a  useful  balance  to 
the  introduction  of  new  technologies, 
and  no  new  technology  add-on  payment 
is  necessary. 

Comment:  In  the  proposed  rule,  we 
stated  that,  if  InFUSETM  meet  the  cost 
threshold,  we  would  evaluate  whether  it 
qualifies  as  a  substantial  clinical 
improvement.  One  commenter  noted 
that,  assuming  IuFUSEtm  does  meet  the 
cost  threshold,  CMS  would  make  a 
determination  on  whether  the 
technology  meets  the  substantial 
clinical  improvement  criterion  without 
public  input  or  the  opportunity  to 
address  concerns  that  CMS  may  have. 
The  commenter  noted  that  these  actions 
are  inconsistent  with  the  Administrative 
Procedure  Act  and  CMS's  pledge  to  be 
more  open  in  its  policy  making. 

Response:  Because  of  the  many 
questions  that  remained  at  the  time  of 
the  proposed  rule,  we  were  unable  to 
determine  if  InFUSETM  qualified  as  a 
substantial  clinical  improvement. 
However,  in  order  to  receive  comments 
on  this  determination,  we  indfcated 
certain  issues  we  would  consider  when 
determining  if  InFUSETM'  qualifies  as  a 
substantial  clinical  improvement.  As 
noted  above,  we  received  additional 
information  that  enabled  us  to  approve 
this  technology  as  a  substantial  clinical 
improvement.  Therefore,  we  believe 
interested  parties  had  sufficient 
information  to  provide  informed 
comments. 

Comment:  One  commenter,  a . 
designer,  manufacturer,  and  supplier  of 
orthopedic  devices  and  supplies, 
explained  that  the  applicant's  analysis 
probably  includes  cases  for  both 
posterior  approaches  or  posterior 
instrumentation,  or  both,  which  are 
considered  off-label  uses  from  the 
indications  approved  by  the  FDA. 
Therefore,  the  commenter  requested  that 
cases  that  do  not  meet  FDA  approved 
indications,  once  identified,  be 
eliminated  from  the  analysis. 

The  commenter  also  noted  that  once 
claims  of  IuFUSEtm  can  be  identified 
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with  MedPAR  data.  DRG  weights 
become  eligible  for  recalibration  in 
order  to  reflect  the  appropriate  payment 
within  the  assigned  DRG.  Once  the 
weights  of  a  DRG  can  be  evaluated,  a 
technology  should  no  longer  be 
classified  as  new.  Also,  the  commenter 
stated  that  clinical  trial  results  counter 
the  claim  of  significant  improvement, 
because  information  presented  at  the 
FDA  Orthopedics  and  Rehabilitation 
Devices  Panel  public  meeting  on 
January  20.  2002,  indicated  that  the 
InFUSETM  product  resulted  in  an 
equivalency  to  that  of  traditional  bone 
grafting  techniques.  Although  there  was 
a  decrease  in  donor  site  pain  in  a  small 
number  of  subjects  in  the  BMP  group, 
compared  with  the  control  group,  the 
commenter  questioned  whether  this 
factor  meets  the  criteria  of  substantial 
clinical  improvement.  The  commenter 
also  questioned  the  results  of  a 
published  article  on  this  technology. 
Response:  One  of  the  criteria  for  a 
substantial  clinical  improvement 
classification  is  avoidance  of  surgery. 
CMS  determined  that  IuFUSEtm  should 
be  classified  as  a  substantial 
improvement  if  the  results  of  the 
clinical  trials  demonstrated  outcomes  at 
least  equivalent  to  bone  grafting,  and  the 
bone  harvesting  procedure  was  avoided. 
CMS  clinical  staff  reviewed  the 
literature  and  concluded  that  the 
current  evidence  did  support  grafting 
equivalence  for  the  FDA  approved 
indications  and,  therefore,  InFUSETM 
met  the  substantial  improvement 
standard.  As  described  above,  we  did 
not  rely  on  the  applicant's  analysis  to 
determine  the  technology  met  the  high- 
cost  threshold,  but  conducted  direct 
analysis  of  available  FY  2003  MedPAR 
data. 

b.  GLIADEL*  Wafer 

Glioblastoma  Multiforme  (GBM)  is  the 
most  common  and  most  aggressive  of 
the  primary  brain  tumors.  Standard  care 
for  patients  diagnosed  with  GBM  is 
surgical  resection  and  radiation. 
According  to  the  manufacturer,  the 
GLIADEL  "  Wafer  is  indicated  for  use  as 
an  adjunct  to  surgery  to  prolong  survival 
in  patients  with  recurrent  GBM. 
Implanted  directly  into  the  cavity  that  is 
created  when  a  brain  tumor  is  surgically 
removed,  GLIADEL*  delivers 
chemotherapy  directly  to  the  site  where 
tumors  are  most  likely  to  recur. 

The  FDA  approved  GLIADEL.  Wafer 
on  September  23,  1996,  for  use  as  an 
adjunct  to  surgery  to  prolong  sur\'ival  in 
patients  with  recurrent  GBM  for  whom 
surgical  resection  is  indicated.  In 
announcing  its  approval,  the  FDA 
indicated  that  GLIADEL*  was  approved: 


"*   *   *  based  on  the  results  of  a 
multi-center  placebo  controlled  study  in 
222  patients  who  had  recurrent 
malignant  glioma  after  initial  treatment 
with  surgery  and  radiation  therapy. 
Following  surgery  to  remove  the  tumor, 
half  of  the  patients  were  treated  with 
GLIADEL*  implants  and  half  with 
placebo.  In  patients  with  glioblastoma 
multiforme,  the  6-month  survival  rate 
increased  from  36  percent  with  placebo 
to  56  percent  with  GLIADEL*  Median 
survival  increased  from  20  weeks  with 
placebo  to  28  weeks  with  GLIADEL* .  In 
patients  with  pathologic  diagnoses  other 
than  glioblastoma  multiforme, 
GLIADEL*  had  no  effect  on  survival.  " 

Guilford  Pharmaceuticals  has 
requested  that  GLIADEL*  still  be 
considered  new  because,  until  a  new 
ICD-9-CM  code  (00.10  Implementation 
of  Chemotherapeutic  Agent)  was 
established  on  October  1,  2002,  it  was 
not  possible  to  identify  specifically 
these  cases  in  the  MeciPAR  data. 
However,  as  noted  previously, 
technology  will  no  longer  be  considered 
new  after  the  costs  of  the  technology  are 
reflected  in  the  DRG  weights.  Because 
the  costs  of  GLIADEL  *"  are  currently 
reflected  in  the  DRG  weights  (despite 
the  absence  of  a  specific  code), 
GLIAOEL*  does  not  meet  our  criterion 
that  a  medical  service  or  technologv  be 
"new".  That  is,  FY  2002  MedPAR  data 
used  to  calculate  the  DRG  weights  for 
FY  2004  in  this  final  rule  include  cases 
where  GLIADEL "  was  administered 
(and  the  corresponding  charges  of  these 
cases  include  charges  associated  with 
GLIADEL").  On  February  26,  2003,  the 
FDA  approved  GLIADEL'  for  use  in 
newly  diagnosed  patients  with  high- 
grade  malignant  glioma  as  an  adjunct  to 
surgery  and  radiation.  However,  our 
understanding  is  that  many  newly 
diagnosed  patients  were  already 
receiving  this  therapy.  To  the  extent  this 
is  true,  the  charges  associated  with  this 
use  of  GLIADEL  *  are  also  reflected  in 
the  DRG  relative  weights. 

According  to  Guilford's  application, 
the  current  average  wholesale  price  of 
GLIADEL"  is  $10,985.  Guilford 
submitted  charge  data  for  23  Medicare 
patients  at  7  hospitals  from  FY  2000. 
The  charges  were  then  standardized  and 
adjusted  for  inflation  using  the  hospital 
market  basket  inflation  factor  (from 
2000  to  2003)  in  order  to  determine  an 
inflated  average  standardized  charge  of 
$33,002.  Guilford  points  out  that  this 
charge  narrowly  misses  the  DRG  2 
threshold  published  in  Table  10  of  the 
August  1,  2002  IPPS  final  rule  of 
$34,673.  However,  we  note  that, 
according  to  the  manufacturer,  as  many 
as  60  percent  of  current  GLIADEL ' 
cases  may  be  assigned  to  DRG  1  based 


on  the  presence  of  CCs.  Based  on  Ihis 
assumption,  the  qualifying  threshold  for 
GLIADEL*  would  be  $54,312  (60 
percent  of  the  DRG  1  threshold  of 
$67,404,  and  40  percent  of  the  DRG  2 
threshold  of  $34,673). 

As  mentioned  in  section  II.B.3.a  of  the 
May  19,  2003  proposed  rule  and  above 
in  this  final  rule,  we  examined  the 
definitions  of  DRGs  1  and  2  to 
determine  whether  they  could  be 
improved.  As  proposed,  we  are  creating 
a  new  DRG  for  patients  with  an 
intracranial  vascular  procedure  and  an 
intracranial  hemorrhage  and  two  new 
DRGs  for  patients  with  only  a  vascular 
shunt  procedure  (splitting  on  the  . 
presence  or  absence  of  a  CC).  We  also 
compared  the  data  submitted  in  the 
application  for  add-payments  regarding 
the  charges  for  GLIADEL*  cases  with 
the  charges  of  other  procedures  in  DRGs 
1  and  2.  We  found  that,  although  the 
$33,002  average  standardized  charge 
reported  is  just  below  the  qualif\'ing 
threshold  in  DRG  2,  it  is  actually  well 
below  the  mean  average  standardized 
charge  for  DRG  1  ($42,092).  As  noted 
previously,  as  many  as  60  percent  of 
current  GLIADEL*  cases  may  be 
assigned  to  DRG  1  based  on  the 
presence  of  CCs.  Therefore,  we  do  not 
believe  that  any  change  to  the  DRG 
assignment  of  cases  receiving 
GLIADEL"  is  warranted  at  this  time. 
However,  we  will  continue  to  monitor 
our  data  to  determine  whether  a  change 
is  warranted  in  the  future. 

Comment:  One  commenter  supported 
CMS'  determination  that  this  technology 
is  currently  reflected  within  the  DRG 
weights  and  does  not  meet  the  criteria 
of  being  called  "new."  Another 
commenter  commented  that  CMS' 
interpretation  of  whether  a  technology 
is  "new"  is  inconsistent  with  the 
current  statute.  The  commenter 
explained  that  section  1886 
(d)(5)(K)(ii)(II)  of  Act  states  that  CMS 
should  collect  data  on  new  technologies 
"for  a  period  of  not  less  than  2  years  and 
not  more  than  3  years  beginning  on  the 
date  on  which  an  inpatient  hospital 
code  is  issued  for  the  technology." 
Accordingly,  the  commenter  believed  it 
is  inconsistent  with  the  intent  of 
Congress  to  deny  new  technology  status 
to  a  product  that  has  been  on  the  market 
but  for  which  there  is  no  unique  ICD- 
9  code  that  allows  CMS  to  track  the 
costs  of  cases  in  which  it  is  utilized.  The 
commenter  urged  CMS  to  reconsider  its 
interpretation  of  the  statute  and  approve 
GLIADEL*  as  a  new  technology,  making 
clear  that  a  technology  will  be 
considered  new  for  2  to  3  years  from  the 
date  that  an  ICD-9-CM  code,  specific  to 
the  technology,  becomes  available. 
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be  less  expensive.  The  threshold  should 
be  set  high  enough  to  ensure  that  it 
identifies  truly  high-cost  technologies.  If 
the  threshold  were  set  too  low  (for 
example,  at  $2,500,  as  some  have 
suggested),  additional  technologies  may 
qualify  merely  by  association  with  a 
procediu'e  only  slightly  more  costly  than 
the  mean  for  the  DRG. 

For  example,  consider  a  DRG  with 
five  different  procedures  and  mean 
charges  of  $15,000.  The  mean  charges 
for  each  procedure  are  distributed 
around  $15,000,  as  illustrated  in  the 
following  table.  A  qualifying  threshold 
of  $2,500  would  result  in  any  new 
technology  that  is  only  used  for  the  fifth 
procedure  automatically  qualifying  for 
new  technology  add-on  payments 
(unless  the  new  technology  had  the 
unlikely  effect  of  lowering  the  mean 
cost  for  cases  with  this  procedure  by  at 
least  $2,500).  This  is  because  the 
average  charge  of  $20,000  for  cases  in 
this  procedure  edready  exceeds  the 
mean  charges  for  the  DRG  plus  $2,500. 


Procedure 

Mean  charge 

1  

$10  000 

2 

12,000 
15  000 

3 

4  

17,000 
20,000 

5 

At  the  same  time,  we  recognize  that 
the  very  limited  number  of  applications 
that  have  been  submitted  the  past  2 
years  (five  for  FY  2003;  two  for  FY  2004) 
may  indicate  that  only  a  very  small 
number  of  the  new  technologies  that 
come  onto  the  market  every  year  are 
costly  enough  even  to  apply  for  new 
technology  add-on  payments.  Therefore, 
for  FY  2005  and  subsequent  fiscal  years, 
in  the  May  19,  2003  proposed  rule,  we 
proposed  to  reduce  the  threshold  to  75 
percent  of  1  standard  deviation  beyond 
the  geometric  mean  standardized  charge 
for  all  cases  in  the  DRG  to  which  the 
new  medical  service  or  technology  is 
assigned  (§  412.87(b)(3)). 

Based  on  our  analysis  of  the 
thresholds  for  FY  2004,  this  proposed 
change  would  reduce  the  average 
threshold  across  all  DRGs  to  qualify-  for 
the  add-on  payments  from 
approximately  $9,900  above  the  mean 
standardized  charges  for  each  DRG  to 
approximately  $7,400.  This  reduction 
would  maintain  the  averaging  principles 
of  the  IPPS  while  easing  the 
requirement  somewhat  to  allow  more 
technologies  to  qualify.  Furthermore, 
the  situation  illustrated  above,  where  a 
technology  qualifies  on  the  basis  of  its 
association  with  a  high  cost  procedure, 
is  much  less  likely  to  occur  as  a  result 


of  this  reduction  than  if  the  threshold 
were  reduced  dramatically. 

Comment:  Some  commenters  were 
concerned  that  the  revised  threshold  of 
75  percent  of  the  standard  deviation 
remains  too  high.  The  commenters 
noted  that  even  with  the  revised  cost 
threshold,  few  technologies  would 
qualify  for  add-on  payments. 

On  the  assumption  that  the  vast 
majority  of  technologies  that  would 
qualify  for  add-on  payments  would  be 
identified  by  a  new  ICD-9-CM 
procedure  code,  one  commenter 
identified  a  total  of  26  ICD-9-CM 
procedure  codes  issued  between  the 
years  of  1998  and  2001.  The  commenter 
then  analyzed  2001  MedPAR  data  and 
found  that  only  2  of  the  26  procedures 
will  exceed  either  the  current  1  standard 
deviation  threshold,  and  4  would 
exceed  the  a  threshold  at  75  percent  of 
1  standard  deviation.  The  commenter 
also  explained  that  the  proposed 
reduction  of  the  threshold  is  only  an  8- 
percent  reduction,  and  continues  to 
block  eligibility  for  add-on-payments  for 
important  new  technologies,  even  where 
costs  increase  by  70  percent.  The 
commenter  recommended  that  CMS  use 
a  threshold  based  upon  75  percent  of 
the  standardized  amount  inflated  to 
charges,  plus  the  geometric  mean 
charges  for  the  DRG.  The  commenter 
identified  13  of  the  26  procedures  that 
would  qualify  using  this  threshold. 

Another  commenter  asked  that  CMS 
consider  adopting  separate  criteria  for 
biologies  and  devices,  because  they 
have  different  price  levels  and  pricing 
patterns  relative  to  drugs  and  relative  to 
DRG  standardized  amounts.  Other 
commenters  recommended  a  threshold 
where  the  cost  of  the  technology  must 
exceed  the  cost  of  existing  technologies 
by  at  least  50  percent  of  the  DRG 
standardized  amoimt,  multiplied  by  the 
DRG  weight,  but  not  to  exceed  $7,500. 
One  commenter  was  concerned  that, 
because  of  budget  neutreility,  any 
reduction  to  the  threshold  for  new- 
technologies  would  allow  more 
technologies  to  qualify  for  add-on 
payments  and  would  therefore  reduce 
payments  for  all  other  hospital  inpatient 
services.  The  commenter  explained  that 
shifting  money  within  the  IPPS  leaves 
some  hospitals  without  additional 
money  they  need  to  ensure  beneficiaries 
have  access  to  the  newest  medical  tests 
and  treatments.  Therefore,  the 
commenter  recommended  that  add-on 
payments  continue  to  be  limited  to  new, 
cutting-edge,  breakthrough  technologies 
with  significant  cost  implications. 

Response:  As  stated  in  the  August  1, 
2002  final  rule  (67  FR  50011),  it  is  our 
intention  to  implement  this  provision 
without  fundamentally  disrupting  the 


Federal  Register/ Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations  45393 


IPPS.  A  substantial  number  of  cases 
receiving  extra  cost-based  payments  (or 
substantial  disaggregation  of  the  DRGs 
into  smaller  units  of  payment)  would 
undermine  the  efficiency  incentives  of 
the  DRG  payment  system.  Also,  we 
continue  to  believe  a  threshold  based  on 
the  standard  deviation  is  appropriate  for 
this  purpose.  (For  further  reading  on 
this,  see  the  September  7,  2001  final 
rule  (66  FR  46917).) 

The  DRG  system  is  an  average-based 
system  under  which  hospitals  expect  to 
finance  costly  cases  through  less  costly 
cases.  We  believe  the  add-on  policy 
envisioned  by  some  commenter,  that 
would  reduce  the  maximum  threshold 
across  all  DRGs  to  75  percent  of  the 
standardized  amount  (approximately 
$3,300)  adjusted  to  charges,  would 
significantly  disrupt  the  averaging 
principles  of  the  IPPS.  By  assuming 
only  26  new  technologies  over  a  4-year 
span,  the  analysis  presented  by  the 
commenter  dramatically  underestimates 
the  annual  volume  of  new  technologies 
that  would  be  likely  to  meet  such  a 
reduced  threshold.  Industry  sources  cite 
over  1,000  companies  producing 
medical  devices,  diagnostic  products, 
and  medical  information  systems  in  the 
U.S.,  producing  over  $70  billion  worth 
of  products  annually.  A  very  limited 
number  of  these  products  receive 
specific  ICD-9-CM  procedure  codes, 
particularly  in  years  prior  to  the 
establishment  of  the  IPPS  new 
technology  add-on  policy.  A  more 
accurate  estimate  of  the  number  of 
technologies  likely  to  be  approved 
under  this  revised  threshold  could  be 
attained  by  listing  the  technologies 
approved  during  that  period  with  the 
average  wholesale  price. 

As  stated  above,  we  recognize  the 
limited  niunber  of  applications  for  add- 
on payments  that  have  been  submitted 
in  the  past  2  years  and,  therefore,  we  are 
lowering  the  threshold.  We  believe  this 
new  threshold  is  a  fair  balance  that 
maintains  the  averaging  principles  of 
the  IPPS  while  easing  the  qualifying 
requirement.  Therefore,  for  FY  2005  and 
-subsequent  fiscal  years,  we  are  reducing 
the  threshold  to  75  percent  of  1  standard 
deviation  (based  on  the  logarithmic 
values  of  the  charges)  beyond  the 
geometric  mean  standardized  charges 
for  all  cases  in  the  DRG  to  which  the 
new  medical  service  or  technology  is 
assigned,  transformed  back  to  charges. 

We  disagree  with  the  commenter's 
suggestion  that  we  establish  separate 
thresholds  for  biologies  and  devices.  We 
believe  the  IPPS  is  intended  to  pay 
hospitals  for  their  costs  to  treat  patients, 
and  physicians  select  from  a  range  of 
options  based  on  the  medical  needs  of 
the  patients.  The  payment  system 


should  be  neutral  with  respect  to  those 
options.  We  are  concerned  that 
establishing  separate  thresholds  for 
biologies  and  devices  would  indicate  an 
inappropriate  payment  preference  for 
one  or  the  other  option. 

Comment:  Other  commenters 
representing  hospitals  approved  of  the 
threshold  proposed  by  CMS.  One 
commenter  explained  that  a  threshold 
that  limits  the  number  of  new 
technologies  is  necessary,  as  the 
administrative  burden  for  hospitals  and 
the  program  is  significant  for  each 
additional  item  qualifying.  Given  the 
finite  pool  of  funds,  an  abundance  of 
qualifying  technologies  could  result  in 
prorata  reductions,  such  as  those  that 
were  experienced  under  the  outpatient 
prospective  payment  system.  With  that 
in  mind,  the  commenter  asked  that  CMS 
look  at  other  approval  mechanisms  that 
would  direct  the  funds  to  be  focused  on 
significantly  expensive  new 
technologies  that  also  have  significant 
volumes  nationally.  For  example, 
national  expenditvu-es  projected  by  CMS 
for  each  technology  seeking  approval 
should  exceed  $30  million.  Assuming 
national  total  expenditures  of  $75 
billion  with  a  1  percent  set  aside  at  $750 
million,  and  a  marginal  cost  at  50 
percent,  25  technologies  could  be 
approved  by  CMS. 

As  an  alternative,  the  commenter 
recommended  that  CMS  incorporate 
new  technologies  into  the  appropriate 
DRG  without  having  to  specifically  code 
the  new  technology.  The  DRG  weights 
would  then  be  adjusted  to  reflect  the 
increased  costs  associated  with  such 
new  technologies  rather  than  making  a 
separate  add-on  payment.  The 
commenter  believed  this  would  be  a 
reasonable  compromise  between  the 
need  to  incorporate  new  technologies 
into  the  DRGs,  while  avoiding  an 
unduly  burdensome  coding  and  billing 
process. 

Response:  We  believe  the  incremental 
costs  to  hospitals  associated  with  this 
provision  should  be  minimal. 
Specifically,  the  additional  payments 
are  triggered  by  the  presence  of  an  ICD- 
9-CM  code  on  the  bill,  information 
already  required  to  process  the  claim  for 
normal  DRG  payments.  Accordingly, 
there  should  be  little  need  for  training 
or  other  operational  changes  in  response 
to  the  approval  of  a  new  technology  for 
add-on  payments. 

Also,  adding  further  criteria  as 
suggested  by  the  commenter  would 
make  it  even  more  difficult  for  new 
technologies  to  qualify  for  add-on 
payments.  In  this  final  rule,  it  is  our 
intention  to  lower  the  threshold  in  order 
to  increase  the  number  of  applications 
we  receive  each  year  for  add-on 


payments.  With  respect  to  the 
commenter's  suggestion  to  incorporate  a 
new  technology  in  a  DRG  and  raise  the 
weight  of  the  DRG  based  on  the 
increased  cost  of  the  new  technology, 
we  are  concerned  that  this  suggestion 
would  have  the  potential  to  create 
possibly  large  imbalances  in  the  DRG 
weights  if  the  predicted  volume  of  a 
particular  technology  tiu-ns  out  to  be 
inaccurate.  We  believe  an  add-on 
payment  is  the  most  appropriate 
methodology  to  provide  additional 
payments  for  qualifying  high  cost  new 
technologies,  while  still  maintaining  the 
overall  integrity  of  the  DRG  system. 

5.  Technical  Changes 

Subpart  H  of  part  412  describes 
payments  to  hospitals  under  IPPS.  We 
have  become  aware  of  references  to  the 
calculation  of  IPPS  payments  in  this 
subpart  that  inadvertently  omit 
references  to  new  technology  add-on 
payments.  For  example.  §412.1 12(c) 
describes  the  basis  for  per  case 
payments.  This  section  refers  to  outlier 
payments  under  subpart  F,  but  was  not 
revised  to  reflect  the  implementation  of 
the  new  technology  add-on  payments. 
Therefore,  in  the  May  19,  2003  proposed 
rule,  we  proposed  to  amend  §  412.112(c) 
to  add  a  new  paragraph  (d)  to  include 
a  reference  to  additional  payments  for 
new  medical  services  or  technologies 
under  subpart  F. 

We  did -not  receive  any  comments  on 
this  proposal  and,  therefore,  are 
adopting  it  as  final. 

Section  412.116(e)  currently  states 
that  payments  for  outlier  cases  are  not 
made  on  an  interim  basis.  That  is,  for 
hospitals  receiving  payments  und«r  a 
biweekly,  lump-simi  payment 
methodology,  outlier  payments  are  not 
included  in  the  calculation  of  the  lump- 
sum payment  amounts.  Rather,  outlier 
payments  are  calculated  on  a  case-by- 
ease  basis.  Similarly,  due  to  the  unique 
nature  of  the  new  technology  add-on 
payments,  in  the  May  19,  2003  proposed 
rule,  we  proposed  that  they  would  also 
be  ccdculated  on  a  casfe-by-case  basis 
rather  than  included  in  the  calculation 
of  interim  payment  amounts.  Therefore, 
we  proposed  to  revise  §  412.116(e)  to 
include  this  policy. 

We  did  not  receive  any  comments  on 
this  proposal.  Therefore,  in  this  final 
rule,  we  are  adopting  the  proposal  as 
final  without  modification. 

ni.  Changes  to  the  Hospital  Wage  Index 

A.  Background 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  must  adjust  the 
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standardized  ai  lounts  "for  area 
differences  in  hospital  wage  levels  by  a 
factor  (establish  ed  by  the  Secretary) 
reflecting  the  re  lative  hospital  wage 
level  in  the  geo  [raphic  area  of  the 
hospital  compa  ^ed  to  the  national 
average  hospital  wage  level."  In 
accordance  witB  the  broad  discretion 
conferred  under  the  Act,  we  currently 
define  hospital  labor  market  areas  based 
on  the  definitio  is  of  Mefropplitan 
Statistical  Areai  (MSAs),  Primary  MSAs 
(PMSAs),  and  N  ew  Englemd  County 
Metropolitan  A  eas  (NECMAs)  issued  by 
the  Office  of  Management  and  Budget 
(0MB).  0MB  aliio  designates 
Consolidated  MSAs  (CMSAs).  A  CMSA 
is  a  metropolita  i  area  with  a  population 
of  one  million  or  more,  comprising  two 
or  more  PMSAs  (identified  by  their 
separate  economic  and  social  character). 
For  purposes  of  the  hospital  wage  index, 
we  use  the  PMSAs  rather  than  CMSAs 
because  they  all  jw  a  more  precise 
breakdown  of  la  Dor  costs.  If  a 
metropolitan  an  a  is  not  designated  as 
part  of  a  PMSA.  we  use  the  applicable 
MSA.  For  purpc  ses  of  the  IPPS  wage 
index,  rural  area  s  are  counties  outside  a 
designated  MSA  ,  PMSA,  or  NECMA. 
For  ptuposes  of  the  wage  index,  we 
combine  all  of  t]  le  rural  comities  in  a 
State  to  calculat  s  a  rural  wage  index  for 
that  State. 

We  note  that,  jffective  April  1,  1990, 
the  term  Metrop  Dlitan  Area  (MA) 
replaced  the  ten  ti  MSA  (which  had  been 
used  since  June  iO,  1983)  to  describe  the 
set  of  metropolil  an  areas  consisting  of 
MSAs,  PMSAs.  i  ind  CMSAs.  The 
terminology  was  changed  by  OMB  in 
the  March  30,  11  90  Federal  Register  to 
distinguish  between  the  individual 
metropolitan  are  as  known  as  MSAs  and 
the  set  of  all  metropolitan  areas  (MSAs, 
PMSAs,  and  CMSAs)  (55  FR  12154).  For 
purposes  of  the  1 PPS,  we  continue  to 
refer  to  these  areas  as  MSAs. 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  c  r  more  MSAs  are 
considered  to  be  located  in  one  of  the 
adjacent  MSAs  i  certain  standards  are 
met.  Under  secti  m  1886(d)(10)  of  the 
Act,  the  Medicare  Geographic 
Classification  Rei'iew  Board  (MGCRB) 
considers  applicitions  from  hospitals 
for  geographic  re  classification  from  a 
rural  area  to  a  M  5A,  from  one  rural  area 
to  another  rural  <  rea,  or  from  one  MSA 
to  another  MSA  or  purposes  of 
payment  under  t  le  IPPS. 

On  June  6,  2O0  3,  die  Office  of 
Management  anc  Budget  (OMB)  issued 
OMB  Bulletin  Nd.  03-04,  announcing 
revised  definitioi  is  of  Metropolitan 
Statistical  Areas  uid  new  definitions  of 
Micropolitan  Sta  istical  Areas  and 
Combined  StatisI  ical  Areas.  A  copy  of 


the  bulletin  may  be  obtained  at  the 
following  Internet  address:  http:// 
www.whitehouse.gov/omb/buUetins/ 
b03-O4.html.  According  to  OMB,  "(t)his 
bulletin  provides  the  definitions  of  all 
Metropolitan  Statistical  Areas, 
Metropolitan  Divisions,  Micropolitan 
Statistical  Areas,  Combined  Statistical 
Areas,  amd  New  England  City  and  Town 
Areas  in  the  United  States  and  Puerto 
Rico  based  on  the  standards  published 
on  December  27,  2000,  in  the  Federal 
Register  (65  FR  82228-82238)  and 
Census  2000  data." 

In  the  proposed  rule,  we  stated  that 
we  would  evaluate  the  new  area 
designations  and  their  possible  effects 
on  the  Medicare  hospital  wage  index.  In 
addition,  we  proposed  that  the  earliest 
usage  of  these  new  definitions  would  be 
the  FY  2005  wage  index. 

The  new  definitions  recognize  49  new 
Metropolitan  Statistical  Areas  and  565 
new  Micropolitan  Statistical  Areas,  as 
well  as  extensively  revising  the 
construct  of  many  of  the  existing 
Metropolitan  Areas.  For  example, 
according  to  OMB's  previous  definition 
of  the  Asheville,  NC  MSA,  this 
Metropolitan  Statistical  Area  was 
comprised  of  Buncombe  and  Madison 
counties.  When  we  apply  the  new 
definitions,  Asheville's  Metropolitan 
Statistical  Area  includes  both 
Buncombe  and  Madison  counties,  as 
well  as  Henderson  and  Haywood 
counties.  An  example  of  a  Micropolitan 
Statistical  Area  is  that  of  Elizabeth  City, 
NC  which  includes  Camden, 
Pasquotank,  and  Perquimans  counties. 
These  were  non-Metropolitan  Statistical 
Area  counties  in  previous  OMB 
definitions. 

In  order  to  implement  these  changes 
for  the  IPPS,  it  is  necessary  to  identify 
the  new  area  designation  for  each 
county  and  hospital  in  the  country. 
Because  this  process  will  have  to  be 
extensively  reviewed  and  verified,  we 
are  unable  to  undertake  it  before 
publication  of  this  final  nde.  In 
addition,  because  we  wish  to  engage  in 
notice  and  comment  rulemaking,  prior 
to  adopting  these  changes,  it  would  be 
impractical  to  have  done  so  prior  to  this 
final  rule.  (We  note  that  the  OMB 
Bulletin  was  issued  during  the  comment 
period  and  we  did  not  receive  any 
comments  regarding  whether  the  new 
definitions  should  be  applied  to  the  FY 
2004  wage  index  or  objecting  to  our 
proposed  policy  of  implementing  the 
changes  in  FY  2005  at  the  earliest.) 

Finally,  geographic  reclassification 
decisions  for  FY  2004  have  already  been 
made  based  on  the  previous 
Metropolitan  Statistical  Area 
definitions.  These  decisions  would  have 
to  be  individually  reevaluated  if  we 


were  to  adopt  the  new  OMB  definitions 
for  FY  2004.  This  would  not  be  possible 
to  accomplish  while  complying  with  the 
requirement  of  section  1886(d)(6)  of  the 
Act  to  publish  this  annual  IPPS  update 
final  rule  by  August  1 .  For  these 
reasons,  at  this  time,  we  are  not 
applying  these  new  definitions  to  the 
FY  2004  wage  index. 

Comment:  Several  commenters 
recommended  that  when  CMS  does 
implement  OMB's  new  definitions,  it 
should  adopt  the  new  49  MSAs  as 
outlined  in  the  OMB  Bulletin.  However, 
the  commenters  mentioned  that  the 
adoption  of  the  MSAs  for  FY  2004 
would  be  prematiu-e,  given  the 
magnitude  of  the  policy  change.  One 
commenter  encouraged  CMS  to  issue  a 
rule  or  to  elaborate  on  plans  for  the  new 
Metropolitan  and  Micropolitan 
Statistical  Area  definition  changes  as 
soon  as  possible  to  allow  time  for 
impact  analysis,  as  well  as  public 
comments  and  input.  One  commenter 
raised  concerns  with  respect  to  the 
criteria  that  OMB  used  to  define  the 
new  MSAs. 

Response:  We  indicated  in  the 
proposed  IPPS  rule  that  we  would  need 
to  assess  these  new  definitions  before 
adopting  them.  In  order  to  implement 
such  a  change,  it  will  be  necessary  to 
identify  the  new  area  designation  for 
each  county  and  hospital  in  the  country, 
requiring  extensive  review  and 
verification.  We  will  undertake  this 
analysis  as  soon  as  possible.  We  intend 
to  move  very  deliberately  and 
expeditiously  regarding  these 
potentially  vast  changes.  Any  changes 
would  be  made  through  notice  and 
comment  rulemaking.  Therefore,  we  are 
not  addressing  technical  comments 
relating  to  the  new  MSAs  in  this 
document. 

Beginning  October  1.  1993.  section 
1886(d)(3)(E)  of  the  Act  requires  that  we 
update  the  wage  index  annually. 
Furthermore,  this  section  provides  that 
the  Secretary  base  the  update  on  a 
survey  of  wages  and  wage-related  costs 
of  short-term,  acute  care  hospitals.  The 
survey  should  measure,  to  the  extent 
feasible,  the  earnings  and  paid  hours  of 
employment  by  occupational  category, 
and  must  exclude  the  wages  and  wage- 
related  costs  incurred  in  furnishing 
skilled  nursing  services.  This  provision 
also  requires  us  to  make  any  updates  or 
adjustments  to  the  wage  index  in  a 
manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected 
by  the  change  in  the  wage  index.  This 
adjustment  is  discussed  in  section  II.4.a. 
of  the  Addendum  to  this  final  nde. 

As  discussed  below  in  section  III.F.  of 
this  preamble,  we  also  take  into  account 
the  geographic  reclassification  of 
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hospitals  in  accordance  with  sections 
1886(d)(8)(B)  and  1886(d)(10)  of  die  Act 
when  calculating  the  wage  index.  Under 
section  1886(d)(8)(D)  of  the  Act,  the 
Secretary  is  required  to  adjust  the 
standardized  amounts  so  as  to  ensure 
that  aggregate  payments  under  the  IPPS 
after  implementation  of  the  provisions 
of  sections  1886(d)(8)(B)  and  (C)  and 
1886(d)(10)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  This  adjustment  is  discussed 
in  section  II.4.b.  of  the  Addendum  to 
this  final  rule. 

Section  1886(d)(3)(E)  of  the  Act  also 
provides  for  the  collection  of  data  every 
3  years  on  the  occupational  mix  of 
employees  for  each  short-term,  acute 
care  hospital  participating  in  the 
Medicare  program,  in  order  to  construct 
an  occupational  mix  adjustment  to  the 
wage  index.  The  initial  collection  of 
these  data  must  be  completed  by 
September  30,  2003,  for  application 
beginning  October  1,  2004  (the  FY  2005 
wage  index).  In  the  April  4,  2003 
Federal  Register  (68  FR  1 65 1 6) ,  we 
published  a  notice  of  intent  to  collect 
calendar  year  2002  data  from  hospitals. 

Many  commenters  on  the  April  4, 
2003  notice  requested  that  CMS  publish 
a  more  detailed  proposed  methodology, 
illustrating  how  the  occupational  mix 
index  will  be  calculated  and  how  it  will 
be  used  to  adjust  the  overall  wage  index. 
Other  comments  on  the  April  4,  2003 
notice  included:  CMS  should  develop  or 
expand  more  categories  to  include  all 
hospital  employees;  CMS  should 
develop  and  publish  a  more  reasonable 
timeframe  for  the  hospitals  to  complete 
the  survey,  and  a  more  reasonable 
timeframe  for  fiscal  intermediaries  to 
audit  the  occupational  mix  siuvey;  CMS 
should  clarify  the  relationship  between 
the  current  annual  cost  report  wage 
index  schedule  and  the  proposed 
occupational  mix  survey. 

We  plan  to  publish  a  final  notice  of 
intent  in  the  Federal  Register,  with  a 
30-day  comment  period.  The  notice  will 
include  any  revisions  to  the  survey 
published  on  April  4,  2003  based  on  the 
comments  we  received,  a  detailed 
timetable,  and  all  audit  guidelines. 
Subsequent  to  that,  we  plan  to  send  the 
surveys  to  all  IPPS  hospitals  (and 
hospitals  in  Maryland  that  are  under  a 
waiver  from  the  IPPS)  through  the  fiscal 
intermediaries,  with  the  intent  to  collect 
these  data  to  be  incorporated  in  the  FY 
2005  wage  index. 

Comment:  In  response  to  the  May  19, 
2003  IPPS  proposed  rule,  commenters 
requested  that  we  publish  a  detailed 
proposed  methodology,  for  comment, 
illustrating  how  the  occupational  mix 


index  will  be  calculated  and  how  it  will 
be  used  to  adjust  the  overall  wage  index. 

Response:  Although  our  approach 
will  not  be  finalized  until  publication  of 
the  FY  2005  rule,  one  possible  approach 
to  computing  an  occupational  mix 
adjusted  index  is  to  first  calculate,  based 
on  the  hours  collected  for  each 
occupational  category  from  all  hospitals 
nationally,  a  national  average 
percentage  attributable  to  each 
occupational  category.  Next,  for  each 
hospital,  the  total  dollars  and  hours  for 
each  category  would  be  summed,  and  an 
average  hoiuly  wage  would  be 
determined  for  each  category  by 
dividing  dollars  by  hours.  Each 
hospital's  occupational  mix  adjusted 
average  hourly  wage  would  be 
calculated  by  multiplying  each 
category's  average  hourly  wage  by  the 
applicable  weighting  factors  and  then 
summing  the  results  across  all 
categories.  Similar  calculations  would 
then  be  performed  at  the  labor  market 
level  and  the  national  level  to  construct 
an  index. 

We  intend  to  analyze  the  impacts  of 
implementing  an  occupational  mix 
adjusted  index  in  the  proposed  rule  for 
FY  2005.  Based  on  the  estimated 
impacts,  we  will  also  evaluate  at  that 
'  time  the  possibilities  for  blending  such 
an  index  with  the  FY  2005  wage  index 
cadculated  using  our  current 
methodology  based  on  data  from  the 
Worksheet  S-3,  Part  II  of  the  Medicare 
cost  report. 

B.  FY  2004  Wage  Index  Update 

The  FY  2004  wage  index  values 
(effective  for  hospital  discharges 
occurring  on  or  after  October  1,  2003 
and  before  October  1,  2004)  in  section 
VI.  of  the  Addendum  to  this  final  rule 
are  based  on  the  data  collected  from  the 
Medicare  cost  reports  submitted  by 
hospitals  for  cost  reporting  periods 
beginning  in  FY  2000  (the  FY  2003  wage 
index  was  based  on  FY  1999  wage  data). 

The  data  for  the  FY  2004  wage  index 
were  obtained  from  Worksheet  S-3, 
Parts  II  and  III  of  the  FY  2000  Medicare 
cost  reports.  Instructions  for  completing 
the  Worksheet  S-3,  Parts  II  and  III  are 
in  the  Provider  Reimbursement  Manual, 
Part  I,  sections  3605.2  and  3605.3.  The 
FY  2004  wage  index  includes  the 
following  categories  of  data  associated 
with  costs  paid  under  the  IPPS  (as  well 
as  outpatient  costs),  which  were  also 
included  in  the  FY  2003  wage  index: 

•  Salaries  and  hours  from  short-term, 
acute  care  hospitals. 

•  Home  office  costs  and  hours. 

•  Certain  contract  labor  costs  and 
hours  (includes  direct  patient  care, 
certain  top  management,  pharmacy. 


laboratory',  and  nonteaching  physician 
Part  A  services). 

•  Wage-related  costs  (The  September 
1 ,  1 994  Federal  Register  included  a  list 
of  core  wage-related  costs  that  are 
included  in  the  wage  index,  and 
discussed  criteria  for  including  other 
wage-related  costs  (59  FR  45356)). 

Consistent  with  the  wage  index 
methodology  for  FY  2003,  the  wage 
index  for  FY  2004  also  excludes  the   . 
direct  and  overhead  salaries  and  hours 
for  services  not  subject  to  IPPS  paymerit, 
such  as  skilled  nursing  facility  (SNF) 
services,  home  health  services,  costs 
related  to  GME  (teaching  physicians  and 
residents)  and  certified  registered  nurse 
anesthetists  (CRN As),  and  other 
subprovider  components  that  are  not 
paid  under  the  IPPS. 

These  wage  data  are  also  currently 
used  to  calculate  wage  indexes 
applicable  to  other  providers,  such  as 
SNFs,  home  health  agencies,  and 
hospices.  They  are  also  used  for 
prospective  payments  to  rehabilitation 
and  long-term  care  hospitals,  and  for 
hospital  outpatient  services. 

C.  FY  2004  IPPS  Wage  Index 

1.  Elimination  of  Wage  Costs  Associated 
With  Rural  Health  Clinics  and  Federally 
Qualified  Health  Centers 

In  the  FY  2001  IPPS  final  rule,  we 
discussed  removing  from  the  wage 
index  the  salaries,  hours,  and  wage- 
related  costs  of  hospital-based  rural 
health  clinics  (RHCs)  and  Federadly 
qualified  health  centers  (FQHCs) 
because  Medicare  pays  for  these  costs 
outside  of  the  IPPS  (65  FR  47074).  We 
noted  that  because  RHC  and  FQHC  costs 
were  not  previously  separately  reported 
on  Worksheet  S-3  of  the  Medicare  cost 
report,  we  could  not  exclude  these  costs 
from  the  prior  wage  indexes.  We  further 
noted  that  we  would  evaluate  the 
exclusion  of  RHC  and  FQHC  wage  data 
in  developing  the  FY  2004  wage  index. 

We  revised  the  FY  2000  Worksheet  S- 
3  so  that  it  now  allows  for  the  separate 
reporting  of  RHC  and  FQHC  wage  costs 
and  hours.  In  the  May  19.  2003 
proposed  rule,  we  proposed  to  exclude 
the  wage  and  hours  data  for  RHCs  and 
FQHCs  from  the  hospital  wage  index 
calculation  beginning  with  the  FY  2004 
wage  index. 

We  received  several  comments,  all 
supporting  this  proposal.  Therefore, 
beginning  with  the  FY  2004  wage  index, 
we  are  excluding  the  salaries,  hours  and 
wage-related  costs  associated  with  RHCs 
and  FQHCs.  This  change  is  consistent 
with  others  we  have  implemented  in 
our  continuous  effort  to  limit  the  wage 
index  as  much  as  possible  to  costs  for 
which  hospitals  receive  payment  under 
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iis  of  the  effects  of  this 
in  the  Appendix  A 


IPPS.  An  analy 
change  is  inclu  ied 
of  this  final  rulp 

2.  Paid  Hours 

It  has  been  tli  e  longstanding  policy  of 
CMS  to  calcula  e  the  wage  index  using 
paid  hours  rath  sr  than  hours  worked 
[see  the  September  1,  1993  Federal 
Register,  58  FR|46299).  This  poUcy 
reflects  oiu'  belief  that  paid  hours  more 
appropriately  reflect  a  hospital's  total 
wage  costs,  which  include  amounts  paid 
for  actual  time  '  vorked  and  for  covered 
leave  periods  (f  )r  example,  annual,  sick, 
and  holiday  lea  ve).  Therefore,  the 
inclusion  of  pai  d  lunch  hours  in  the 
wage  index  is  o  insistent  with  our 
inclusion  of  oth  er  paid  nonworking 
hours. 

Several  hospi  tals  have  requested  that 
we  exclude  pai<  I  lunch  or  meal  break 
hours  from  the  wage  index  calculation. 
At  these  hospitils,  the  typical  workday 
is  7V2  working  lours,  plus  a  V2  hour 
paid  meal  break ,  for  a  total  of  8  paid 
hours.  These  hospitals,  some  of  which 
are  municipal-owned  and  required  by 
their  overarchir  g  union  contracts  to 
provide  paid  lui  ich  hours,  believe  they 
are  disadvantagi  (d  by  a  wage  index 
policy  that  requ  res  paid  lunch  hoius  to 
be  included  in  c  alculating  the  wage 
index. 

The  hospitals  argue  that  their  practice 
of  paying  employees  for  meal  breaks  is 
not  substantiall; '  different,  in  practice, 
from  other  hosp  tals  whose  employees 
do  not  receive  p  lid  lunch  hours  but 
who  are  on  call  luring  their  lunch 
periods.  These  I  ospitals  further  argue 
that  this  policy  causes  them,  in  some 
cases  due  to  uni  m  contracts  beyond 
their  control,  to  le  the  only  hospitals 
with  this  catego:  y  of  nonproductive 
hoius  included  n  their  wage  index. 

In  the  May  19  2003  proposed  rule,  we 
solicited  comme  nts  on  our  policy  that 
paid  lunch  hour  >  should  be  excluded 
from  the  wage  ii  dex.  Specifically,  we 
were  interested  n  a  broader 
understanding  o  "  the  issue  of  whether 
some  hospitals  r  lay,  in  fact,  be  truly 
disadvantaged  b  y  this  policy  through  no 
fault  of  their  ow:  1.  We  indicated  that  any 
change  in  our  pc  licy  would  not  be 
implemented  ur  til,  at  the  earliest,  the 
FY  2005  wage  ir  dex. 

Some  hospitals  and  associations  have 
also  recommend  3d  that  we  exclude  the 
paid  hours  assoc  iated  with  military  cind 
jury  duty  leave  f  'om  the  wage  index 
calculation.  The  r  state  that,  unlike  other 
paid  leave  categ(  ries  for  which  workers 
are  usually  paid  at  their  full  hourly  rates 
(for  example,  an:  lual,  sick,  and  holiday), 
hospitals  typical  y  pay  employees  on 
military  or  jury  t  uty  only  a  fraction  of 
their  normal  paji ,  The  amount  that  the 


hospital  pays  is  intended  to  only 
supplement  the  earnings  that  the 
employee  receives  from  the  government 
so  that,  while  performing  military  or 
civic  duties,  the  employee  can  continue 
to  be  paid  the  same  salary  level,  as  if  he 
or  she  were  still  working  at  the  hospital. 

The  hospitals  and  associations  believe 
that  including  lower  pay  rates 
associated  with  employees'  military  and 
jury  duty  leave  unfairly  decreases  a 
hospital's  average  hourly  wage  and, 
therefore,  its  wage  index  value. 
Therefore,  we  proposed  to  exclude  from 
the  wage  index  the  paid  hours 
associated  with  military  and  jury  duty 
leave,  beginning  with  the  FY  2005  wage 
index.  We  also  proposed  that  the 
associated  salaries  would  continue  to  be 
reported  on  Worksheet  S-3,  Part  II,  Line 
1  of  the  Medicare  cost  report. 

Comment:  A  few  commenters  agreed 
that  paid  lunch  hoius  and  hours 
associated  with  military  and  jury  duty 
leave  should  be  removed  from  the  wage 
index.  Many  more  conunenters, 
including  some  national  and  state 
hospital  associations  and  Medicare 
fiscal  intermediaries,  opposed  or 
expressed  concern  about  whether 
excluding  paid  lunch  hours  and  hours 
associated  with  military  and  jury  duty 
leave  would  result  in  a  more  acciuate 
wage  index. 

"Those  commenters  who  opposed  the 
proposal  to  exclude  paid  lunch  hours 
and  hours  associated  with  military'  and 
jury  duty  leave  expressed  concern  that 
these  changes  would  further  complicate 
the  wage  index  and  that  the  additional 
data  collection  effort  for  providers  might 
outweigh  any  benefits  achieved  through 
these  changes.  Further,  the  commenters 
believed  that  paid  lunch  hours,  military, 
and  jury  leave  affect  all  providers  in  the 
same  way,  so  the  changes  would  likely 
be  immaterial.  One  commenter  also 
expressed  concern  that  excluding  paid 
hours  could  cause  hospitals  to  rewrite 
existing  contracts  to  raise  their  wage 
index.  In  addition,  some  commenters 
cautioned  that  excluding  these  paid 
hours  would  be  difficult  for 
intermediaries  to  apply  consistently; 
excluding  these  hours  would  require 
estimations  because  most  payroll 
systems  do  not  capture  this  data.  Many 
commenters  indicated  that  CMS  had  not 
published  data  to  provide  support  that 
these  changes  are  warranted. 

One  commenter  suggested  that,  if 
CMS  excludes  paid  lunch  hours,  CMS 
should  set  a  standard  for  hospitals  to 
qualify  for  excluding  the  hours,  such  as 
the  Fair  Labor  Standards  Act 
requirements  for  payment.  Another 
suggested  that  the  determination  of 
excluding  paid  lunch  hours  should  be 
based  on  whether  lunch  is  included  for 


the  piupose  of  computing  the  hourly 
wage  rate  used  to  pay  for  overtime.  If 
paid  lunch  hours  are  included  in  the 
overtime  payment  computation,  and 
excluding  them  would  result  in  an 
hourly  rate  that  is  higher  than  what  is 
usually  used  for  overtime,  the  paid 
lunch  hours  should  be  excluded.  If  the 
paid  lunch  hours  are  not  included  in 
computing  the  hoiuly  wage  for 
overtime,  and  excluding  them  would 
result  in  the  correct  hourly  wage  rate 
that  should  be  used  for  overtime,  the 
lunch  hours  should  be  excluded.  Two 
commenters  rbcommended  that  the 
wage  index  should  also  exclude  time 
associated  with  paid  breaks  from  the 
wage  index,  but  acknowledged  that  paid 
breaks  are  not  usually  tracked  in  payroll 
systems.  One  commenter  recommended 
that  CMS  allow  all  hospitals  in  an  area 
to  include  paid  hours  on  a  standard 
basis  in  order  to  eliminate  differences 
that  are  more  a  matter  of  how  hours  are 
reported  rather  than  actual  difference  in 
wages. 

Those  commenters  who  opposed  the 
exclusion  of  paid  lunch  hoiu-s  were 
generally  concerned  that  hospitals  do 
not  currently  track  paid  lunch  hoius. 
They  indicated  that  it  would  be  a  major 
burden  for  hospitals  to  change  their 
systems  to  accommodate  reporting  the 
hours  and  the  benefits  are  likely  to  be 
minimum. 

A  few  commenters  suggested  that,  if 
a  hospital  pays  its  employees  at  the  full 
rate  for  military  and  JIU7  duty  leave,  the 
full  associated  hoius  should  be 
included.  However,  they  added  that  if  a 
hospital  pays  its  employees  at  a  reduced 
rate  for  these  leave  categories,  the 
hospital  should  exclude  hovus  based  on 
the  fraction  of  the  salary  that  is  not  paid. 
If  the  hospital  does  not  pay  for  any 
military  or  jury  duty  leave,  all  of  the 
associated  hours  should  be  excluded. 
The  commenters  believed  that  this 
treatment  would  be  consistent  with  our 
longstanding  policy  to  include  hours 
associated  with  paid  time  off,  while  a 
hospital's  average  hourly  rate  would  not 
be  negatively  impacted  by  the  reduced 
rates  that  some  hospitals  pay  for 
military  and  jury  duty  leave.  One 
commenter  recommended  that  CMS 
permit  hospitals  to  exclude  the  hours, 
but  not  require  such  reporting.  - 

Several  commenters  opposed 
excluding  paid  hours  associated  with 
military  and  jury  duty  because  they 
believe  that  military  and  jury  duty  leave 
affect  all  providers  in  the  same  way. 
Therefore,  they  believed  that  any 
changes  in  the  wage  index  would  likely 
be  immaterial.  Two  commenters 
expressed  concern  that,  if  paid  hours  are 
excluded  and  wages  are  not,  the  wage 
index  would  be  overstated.  The 


Federal  Register /  Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations  45397 


commenters  recommended  that,  if  CMS 
excludes  paid  hours  associated  with 
military  and  jury  duty  leave,  for 
consistency,  CMS  should  also  exclude 
the  related  wages.  Alternatively,  the 
commenters  recommended  that  CMS 
collect  data  on  the  wages  and  hours 
associated  with  military  and  jury  duty 
first,  so  that  the  impact  of  excluding  the 
hours  can  be  determined  before  the 
policy  is  implemented.  One  cornmenter 
believed  that  CMS  should  only  il^^lude 
in  the  wage  index,  hours  associated 
with  regular  hours,  overtime,  and  sick 
leave,  because  these  paid  leave  or  paid 
time  off  categories  are  consistently 
offered  among  hospitals.  The 
commenter  also  believed  other  paid 
leave  or  paid  time  off  categories  such  as 
vacation  hours,  maternity  leave, 
bereavement  leave,  and  vacation  hours 
should  be  excluded  because  they  are  not 
consistently  offered  among  hospitals.  In 
addition,  the  commenter  believed  that 
when  hospitals  are  competing  for 
employees  in  the  labor  market,  if 
offered,  these  paid  leave  or  paid  time  off 
hours  could  vary  from  hospital  to 
hospital.  For  example,  hospital  A  will 
only  pay  2  weeks  for  paid  vacation 
leave,  while  hospital  B  will  pay  4  weeks 
for  paid  vacation  leave.  Therefore,  the 
commenter  believed  these  other  paid 
leave  or  paid  time  off  leave  hours 
should  be  excluded  from  the  wage 
index. 

Response:  As  we  stated  above  and  in 
the  proposed  rule,  it  has  been  oiu 
longstanding  policy  to  include  paid 
hours  in  the  calculation  of  the  wage 
index  because  they  more  appropriately 
reflect  a  hospital's  total  wage  costs.  We 
solicited  comments  on  the  possible 
exclusion  of  paid  lunch  hours  and 
proposed  to  exclude  the  paid  hours 
associated  with  military  and  jury  duty 
hours  because  of  our  concern  that  there 
were  significant  issues  with  the 
consistent  treatment  of  these  issues 
across  hospitals  that  may  impact  the 
validity  of  the  wage  index.  However,  the 
comments  indicate  to  us  there  is 
substantial  disagreement  with  respect  to 
whether  either  category  of  paid  hours 
should  be  excluded  from  the  wage  index 
calculation.  Therefore,  we  are  not 
proceeding  with  either  change  at  this 
time.  We  intend  to  explore  a  more 
comprehensive  assessment  of  the  use  of 
paid  hours  in  a  future  rule.  For  the  FY 
2005  final  wage  index,  we  are  including 
paid  lunch  hours,  and  hours  associated 
with  military  leave  and  jury  duty. 

D.  Verification  of  Wage  Data  From  the 
Medicare  Cost  Reports 

The  data  file  used  to  construct  the 
wage  index  includes  FY  2000  data 
submitted  to  us  as  of  June  27,  2003.  As 


in  past  years,  we  performed  an  intensive 
review  of  the  wage  data,  mostly  through 
the  use  of  edits  designed  to  identify 
aberrant  data. 

We  constructed  the  proposed  FY  2004 
wage  index  based  on  the  wage  data  for 
facilities  that  were  IPPS  hospitals  in  FY 
2000,  even  for  those  facilities  that  have 
terminated  their  participation  in  the 
program  as  hospitals  or  have  since  been 
designated  as  a  critical  access  hospital 
(CAH),  as  long  as  those  data  do  not  fail 
any  of  our  edits  fot  reasonableness.  We 
stated  that  including  the  wage  data  for 
these  hospitals  is,  in  general, 
appropriate  to  reflect  the  economic 
conditions  in  the  various  labor  market 
areas  diu-ing  the  relevant  past  period. 

Prior  to  the  proposed  rule,  we  had 
received  correspondence  suggesting  thet 
the  wage  data  for  hospitals  that  have 
subsequently  been  redesignated  as 
CAHs  should  be  removed  from  the  wage 
index  calculation  because  CAHs  are  a 
separate  provider  type  and  are  unique 
compared  to  other  short-term,  acute  care 
hospitals.  CAHs  are  limited  to  only  15- 
acute  care  beds.  An  additional  10  beds 
may  be  designated  as  swing-beds,  but 
only  15  beds  can  be  used  at  one  time  to 
serve  acute  care  patients.  CAHs  tend  to 
be  located  in  isolated,  rural  areas.  In  the 
May  19,  2003  proposed  rule,  we 
solicited  comments  on  whether  we 
should  exclude  wage  data  from  such 
hospitals  from  the  wage  index 
calculation.  However,  we  included  the 
data  for  current  CAHs  in  the  proposed 
FY  2004  wage  index  if  the  CAH  was 
paid  under  the  IPPS  during  FY  2000  as 
an  acute  care  hospital. 

Comment:  Commenters,  including 
national  hospital  associations,  generally 
supported  the  removal  of  CAH  wage 
data  from  the  wage  index.  One 
commenter  agreed  that  CAHs  are 
dissimilar  to  IPPS  hospitals  and 
described  a  situation  in  which  including 
a  CAH  has  a  negative  impact  on  the 
other  hospitals'  wage  index.  One 
commenter  agreed  that  CMS  should 
exclude  the  costs,  but  expressed 
concern  about  the  immediate  financial 
impact  that  excluding  CAHs  might  have 
on  all  hospitals  in  FY  2004.  The 
commenter  recommended  that  CMS 
examine  the  impact  of  removing  CAH 
wage  data  from  the  wage  index  and 
make  this  analysis  available  for  public 
comment.  Another  commenter 
recommended  that  CMS  establish  a  date 
prior  to  the  release  of  the  wage  index 
public  use  file  that  the  facility  must  be 
certified  as  a  CAH  to  be  excluded  from 
the  wage  index  calculation. 

Several  commenters  opposed 
excluding  CAH  data  from  the  wage 
index.  Some  commenters  indicated  that 
CMS  does  not  exclude  hospitals  that 


converted  to  CAH  status  subsequent  to 
the  year  used  to  derive  DRG  weights. 
Another  commenter  opposed  excluding 
CAHs  from  the  wage  index  because  the 
commenter  believed  that  the  wage  index 
should  reflect  conditions  of  a  labor 
market  at  a  specific  point  in  time.  The 
commenter  believed  that  other 
conditions,  such  as  closures,  mergers,  or 
expansions,  are  analogous 
circumstances  and  warned  that 
excluding  these  hospitals  would  also 
distort  the  wage  index.  Another 
commenter  recommended  that  CMS 
apply  a  hold-harmless  policy. 

Response:  CAHs  represent  a 
substantial  number  of  hospitals  with 
significantly  different  labor  costs  in 
many  labor  market  areas  where  they 
exist.  Using  data  collected  for  the 
proposed  FY  2004  wage  index,  we 
found  that,  in  89  percent  of  all  labor 
market  areas  with  hospitals  that 
converted  to  CAH  status  some  time  after 
FY  2000,  the  average  hourly  wage  for 
CAHs  is  lower  than  the  average  hourly 
wage  for  other  short-term  hospitals  in 
the  area.  In  79  percent  of  the  labor 
market  areas  with  CAHs,  the  average 
hourly  wage  for  CAHs  is  lower  than  the 
average  hourly  wage  for  other  short-term 
hospitals  by  5  percent  or  greater.  These 
results  suggest  that  the  wage  data  for 
CAHs,  in  general,  are  significantly 
different  from  other  short-term 
hospitals. 

Further,  we  found  that  removing 
CAHs  from  the  wage  index  would  have 
a  minimal  redistributive  effect  on 
Medicare  payments  to  hospitals.  The 
majority  of  the  labor  market  areas  would 
decrease  by  only  0.30  percent  in  their 
wage  index  value.  The  actual  payment 
impact  would  be  even  smaller  because 
the  wage  index  is  applied  to  only  the 
labor-related  portion  of  the  average 
standardized  amount.  Only  10  areas 
would  experience  a  decrease  in  their 
wage  index  values  greater  than  0.30 
percent.  The  greatest  negative  impact  is 
9.57  percent.  Meanwhile,  positive 
impacts  occur  in  48  areas,  30  of  which 
are  in  rural  areas.  Overall,  removing 
CAHs  from  the  wage  index  would  have 
a  minimal  redistributive  effect  on 
Medicare  payments  to  hospitals. 

We  believe  that  removing  CAHs  from 
the  wage  index  is  prudent  poUcy.  given 
the  substantial  negative  impact  these 
hospitals  have  on  the  wage  indexes  in 
the  areas  where  they  are  located  and  the 
minimal  impact  they  have  on  the  wage 
indexes  of  other  areas.  We  note  that  we 
would  continue  to  include  the  wage 
data  for  other  terminating  or  converting 
hospitals  for  the  period  preceding  their 
change  in  Medicare  provider  status,  as 
long  as  those  data  do  not  fail  any  of  our 
edits  for  reasonableness.  This  is  because 
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23  hospitals  tha : 
these  hospitals, 
obtain  sufficien 
verify  or  revise 
hospitals  are  no 
the  Medicare 
ownership,  or 
and  supporting 
longer  available 
hospitals  with 
data  resulting  in 
otherwise 
wages.  Therefoi 
removed  from 
result,  the  final 
calculated  basec 
for  4,087  hospitals. 

E.  Computation 
Index 


believe  that  the  wage 
Ijospitals,  unlike  CAHs, 
ly  unique  compared  to 
hospitals,  and  these 
:onverting  hospitals 
acci  u-ate  reflection  of  the 
aipa  during  the  relevant 


Consistent 


a;e 


aberrj  nt 


rdex 


The  method 
2004  wage  indej 

Step  1 — As  nojted 
FY  2004  wage  i 
reported  on  the 
reports.  We  gathered 
the  non-Federal 
hospitals  for  wh 
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inning  with  the  FY 
,  we  are  excluding  from 
wages  and  hours  for 
are  currently 
CAH,  even  if  the 

under  the  IPPS  during 
period  used  in 
wage  index.  We  believe 
improves  the  overall 
index.  Therefore,  it 
jroceed  with  this  change 
with  our  general 
index  changes,  we  are 
hospitals'  payments 
change. 
",  any  hospital  that  is 
CAH  by  7  days  prior  to 
of  the  preliminary  wage 
file  are  excluded  from 
jf  the  wage  index, 
ing  designation  after 
repiain  in  the  wage  index 

fiscal  intermediaries  to 
data  elements  that 
fie  edit  failures.  The 
elements  that  were 
eolation  of  the 
wage  index  have 
are  reflected  in  the 
final  FY  2004  wage 
"  FY  2004  wage  index 
we  removed  data  for 
failed  edits.  For  9  of 
we  were  unable  to 
documentation  to 
he  data  because  the 
longer  participating  in 
are  under  new 
in  bankruptcy  status, 
documentation  is  no 
We  identified  14 
incomplete  or  inaccurate 
zero  or  negative,  or 

,  average  hourly 
,  these  hospitals  were 

calculation.  As  a 
•T  2004  wage  index  is 
on  FY  2000  wage  data 


the  cal 
2CM 
aid 
tie 
f  nal 


program, 
aie 


ri 


tie 


of  the  FY  2004  Wage 


used 


to  compute  the  FY 
follows: 

above,  we  based  the 

on  wage  data 

Hf  2000  Medicare  cost 

data  from  each  of 

short-term,  acute  care 

ch  data  were  reported 


on  the  Worksheet  S-3,  Parts  II  and  III  of 
the  Medicare  cost  report  for  the 
hospital's  cost  reporting  period 
beginning  on  or  after  October  1,  1999 
and  before  October  1,  2000.  In  addition, 
we  included  data  from  some  hospitals 
that  had  cost  reporting  periods 
beginning  before  October  1999  and 
reported  a  cost  reporting  period 
covering  all  of  FY  2000.  These  data  were 
included  because  no  other  data  from 
these  hospitals  are  available  for  the  cost 
reporting  period  described  above,  and 
because  particular  labor  market  areas 
might  be  affected  due  to  the  omission  of 
these  hospitals.  However,  we  generally 
describe  Uiese  wage  data  as  FY  2000 
data.  We  note  that,  if  a  hospital  had 
more  than  one  cost  reporting  period 
begiiming  during  FY  2090  (for  example, 
a  hospital  had  two  short  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1999  and  before  October  1.  2000),  we 
included  wage  data  from  only  one  of  the 
cost  reporting  periods,  the  longer,  in  the 
wage  index  calculation.  If  there  was 
more  than  one  cost  reporting  period  and 
the  periods  were  equal  in  length,  we 
included  the  wage  data  ft-om  the  later 
period  in  the  wage  index  calculation. 

Step  2 — Salaries — The  method  used  to 
compute  a  hospital's  average  hourly 
wage  excludes  certain  costs  that  are  not 
paid  under  the  IPPS.  In  calculating  a 
hospital's  average  salaries  plus  wage- 
related  costs,  we  subtracted  ft'om  Line  1 
(total  salaries)  the  GME  and  CRNA  costs 
reported  on  lines  2,  4.01,  and  6,  the  Part 
B  salaries  reported  on  Lines  3,  5  and 
5.01,  home  office  salaries  reported  on 
Line  7,  and  excluded  salaries  reported 
on  Lines  8  and  8.01  (that  is,  direct 
salaries  attributable  to  SNF  services, 
home  health  services,  and  other 
subprovider  components  not  subject  to 
the  IPPS).  We  also  subtracted  from  Line 
1  the  salaries  for  which  no  hours  were 
reported.  To  determine  total  salaries 
plus  wage-related  costs,  we  added  to  the 
net  hospital  salaries  the  costs  of  contract 
labor  for  direct  patient  care,  certain  top 
management,  pharmacy,  laboratory,  and 
nonteaching  physician  Part  A  services 
(Lines  9,  9.01.  9.02,  and  10),  home  office 
salaries  and  wage-related  costs  reported 
by  the  hospital  on  Lines  11  and  12.  and 
nonexcluded  area  wage-related  costs 
(Lines  13,  14,  and  18). 

We  note  that  contract  labor  and  home 
office  salaries  for  which  no 
corresponding  hours  are  reported  were 
not  included.  In  addition,  wage-related 
costs  for  nonteaching  physician  Part  A 
employees  (Line  18)  are  excluded  if  no 
corresponding  salaries  are  reported  for 
those  employees  on  Line  4. 

Step  3 — Hours — With  the  exception  of 
wage-related  costs,  for  which  there  are 
no  associated  hours,  we  computed  total 


hours  using  the  same  methods  as 
described  for  salaries  in  Step  2. 

Step  4 — For  each  hospital  reporting 
both  total  overhead  salaries  and  total 
overhead  hours  greater  than  zero,  we 
then  allocated  overhead  costs  to  areas  of 
the  hospital  excluded  from  the  wage 
index  calculation.  First,  we  determined 
the  ratio  of  excluded  area  hours  (sum  of 
Lines  8  and  8.01  of  Worksheet  S-3,  Part 
II)  to  revised  total  hours  (Line  1  minus 
the  sum  of  Part  II,  Lines  2,  3,  4.01,  5, 
5.01,  6,  7,  and  Part  III,  Line  13  of 
Worksheet  S-3).  We  then  computed  the 
amounts  of  overhead  salaries  and  hours 
to  be  allocated  to  excluded  areas  by 
multiplying  the  above  ratio  by  the  total 
overhead  salaries  and  hours  reported  on 
Line  13  of  Worksheet  S-3,  Part  III.  Next, 
we  computed  the  amounts  of  overhead 
wage-related  costs  to  be  allocated  to 
excluded  areas  using  three  steps:  (1)  we 
determined  the  ratio  of  overhead  hours 
(Part  III,  Line  13)  to  revised  hours  (Line 
1  minus  the  sum  of  Lines  2,  3,  4.01,  5, 
5.01,  6,  and  7);  (2)  we  computed 
overhead  wage-related  costs  by 
multiplying  the  overhead  hours  ratio  by 
wage-related  costs  reported  on  Part  II, 
Lines  13,  14,  and  18;  and  (3)  we 
multiplied  the  computed  overhead 
wage-related  costs  by  the  above 
excluded  area  hours  ratio.  Finally,  we 
subtracted  the  computed  overhead 
salaries,  wage-related  costs,  and  hours 
associated  vnth  excluded  areas  from  the 
total  salaries  (plus  wage-related  costs) 
and  hours  derived  in  Steps  2  and  3. 

Step  5 — For  each  hospital,  we 
adjusted  the  total  salaries  plus  wage- 
related  costs  to  a  common  period  to 
determine  total  adjusted  salaries  plus 
wage-related  costs.  To  make  the  wage 
adjustment,  we  estimated  the  percentage 
change  in  the  employment  cost  index 
(ECI)  for  compensation  for  each  30-day 
increment  from  October  14,  1999 
through  April  15.  2001  for  private 
industry  hospital  workers  from  the 
Bureau  of  Labor  Statistics' 
Compensation  and  Working  Conditions. 
We  use  the  ECI  because  it  reflects  the 
price  increase  associated  with  total 
compensation  (salaries  plus  fringes) 
rather  than  just  the  increase  in  salaries. 
In  addition,  the  ECI  includes  managers 
as  well  as  other  hospital  workers.  This 
methodology  to  compute  the  monthly 
update  factors  uses  actual  quarterly  ECI 
data  and  assures  that  the  update  factors 
match  the  actual  quarterly  and  annual 
percent  changes.  The  factors  used  to 
adjust  the  hospital's  data  were  based  on 
the  midpoint  of  the  cost  reporting 
period,  as  indicated  below. 


Federal  Register / Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations 


45399 


Midpoint  of  Cost  Reporting 

Period 

After 

Before 

Adjustment 
factor 

10/14/1999 

11/15/1999 

1 .06794 

11/14/1999 

12/15/1999 

1.06447 

12/14/1999 

01/15/2000 

1 .06083 

01/14/2000 

02/15/2000 

1.05713 

02/14/2000 

03/15/2000 

1.05335 

03/14/2000 

04/15/2000 

1.04954 

04/14/2000 

05/15/2000 

1.04571 

05/14/2000 

06/15/2000 

1.04186 

06/14/2000 

07/15/2000 

1.03786 

07/14/2000 

08/15/2000 

1 .03356 

08/14/2000 

09/15/2000 

1 .02898 

09/14/2000 

10/15/2000 

1 .02425 

10/14/2000 

11/15/2000 

1.01953 

11/14/2000 

12/15/2000 

1.01482 

12/14/2000 

01/15/2001 

1.01004 

01/14/2001 

02/15/2001 

1.00509 

02/14/2001 

03/15/2001 

1.00000 

03/14/2001 

04/15/2001 

0.99491 

For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  January  1, 
2000  and  ending  December  31,  2000  is 
June  30.  2000.  An  adjustment  factor  of 
1.03786  would  be  applied  to  the  wages 
of  a  hospital  with  such  a  cost  reporting 
period.  In  addition,  for  the  data  for  any 
cost  reporting  period  that  began  in  FY 
2000  and  covered  a  period  of  less  than 
360  days  or  more  than  370  days,  we 
annualized  the  data  to  reflect  a  1-year 
cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 
the  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  6 — Each  hospital  was  assigned  to 
its  appropriate  urban  or  rural  labor 
market  area  before  any  reclassifications 
under  section  1886(d)(8)(B)  or  section 
1886(d)(10)  of  the  Act.  Within  each 
urban  or  rural  labor  market  area,  we 
added  the  total  adjusted  salaries  plus 
wage-related  costs  obtained  in  Step  5  for 
all  hospitals  in  that  area  to  determine 
the  total  adjusted  salaries  plus  wage- 
related  costs  for  the  labor  market  area. 

Step  7 — We  divided  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
under  both  methods  in  Step  6  by  the 
sum  of  the  corresponding  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
in  Step  5  for  all  hospitals  in  the  nation 
and  then  divided  the  sum  by  the 
national  sum  of  total  hours  from  Step  4 
to  arrive  at  a  national  average  hourly 
wage.  Using  the  data  as  described  above, 
the  national  average  hourly  wage  is 
$24.8076. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  ho\u"ly  wage  obtained  in  Step  7 


by  the  national  average  hourly  wage 
computed  in  Step  8. 

Step  10 — Following  the  process  set 
forth  above,  we  developed  a  separate 
Puerto  Rico-specific  wage  index  for 
purposes  of  adjusting  the  Puerto  Rico 
standardized  amounts.  (The  national 
Puerto  Rico  standardized  amount  is 
adjusted  by  a  wage  index  calculated  for 
all  Puerto  Rico  labor  market  areas  based 
on  the  national  average  hourly  wage  as 
described  above.)  We  added  the  total 
adjusted  salaries  plus  wage-related  costs 
(as  calculated  in  Step  5)  for  all  hospitals 
in  Puerto  Rico  and  divided  the  sum  by 
the  total  hours  for  Puerto  Rico  (as 
calculated  in  Step  4)  to  arrive  at  an 
overall  average  hourly  wage  of  $11.5905 
for  Puerto  Rico.  For  each  labor  market 
area  in  Puerto  Rico,  we  calculated  the 
Puerto  Rico-specific  wage  index  value 
by  dividing  the  area  average  hourly 
wage  (as  calculated  in  Step  7)  by  the 
overall  Puerto  Rico  average  hourly 
wage. 

Step  11— Section  4410  of  Public  Law 
105-33  provides  that,  for  discharges  on 
or  after  October  1,  1997.  the  area  wage 
index  applicable  to  any  hospital  that  is 
located  in  an  urban  area  of  a  State  may 
not  be  less  than  the  area  wage  index 
applicable  to  hospitals  located  in  rural 
areas  in  that  State.  Furthermore,  this 
wage  index  floor  is  to  be  implemented 
in  such  a  manner  as  to  ensure  that 
aggregate  IPPS  payments  are  not  greater 
6r  less  than  those  that  would  have  been 
made  in  the  year  if  this  section  did  not 
apply.  For  FY  2004,  this  change  affects 
150  hospitals  in  49  MSAs.  The  MSAs 
affected  by  this  provision  are  identified 
by  a  footnote  in  Table  4A  in  the 
Addendum  of  this  final  rule. 

Comment:  One  commenter  indicated 
that  there  are  serious  deficiencies  in  the 
payment  rates  to  Iowa  hospitals  under 
IPPS  because  of  the  development  and 
application  of  the  wage  index,  and. 
accordingly,  CMS  must  make  revisions 
to  the  wage  index  in  this  final  rule.  The 
comment  suggested  that  CMS  should: 
reduce  the  labor-related  portion  of  the 
standardized  amount  to  which  the  wage 
index  is  applied;  adjust  the  wage  index 
upward  to  account  for  low  Medicare 
payments;  or  utilize  a  wage  index  floor 
or  compress  the  wage  index. 

Response:  We  appreciate  the  concerns 
expressed  by  this  commenter  about  the 
impact  of  the  wage  index  upon  Iowa's 
hospitals.  We  strive  each  year  to  ensure 
the  wage  index  accurately  reflects  the 
relative  wage  differences  across  labor 
market  areas.  Further,  the  methodology 
we  use  to  compute  the  wage  index 
values  is  the  same  for  all  urban  and 
rural  hospitals.  Therefore,  the  wage 
index  values  we  include  in  the 
proposed  and  final  rules  for  Iowa 


hospitals  reflect  the  actual  wage  costs 
that  are  reported  by  these  hospitals 
relative  to  those  reported  by  hospitals 
across  the  nation. 

With  respect  to  the  commenters 
specific  recommendations,  we  address 
comments  related  to  the  labor-related 
portion  of  the  standardized  amounts  in 
section  VII.  of  the  preamble  of  this  final 
rule.  With  respect  to  the  other 
recommendations  raised,  these  were  not 
proposed  and,  therefore,  we  do  not  wish 
to  implement  them  in  this  final  rule.  We 
are  willing  to  explore  these  and  other 
options  in  the  future  and  to  work  with 
the  commenter  to  address  the  concerns 
expressed. 

Comment:  One  commenter  indicated 
that  we  failed  to  address  the  problem 
associated  with  the  exclusion  of  indirect 
patient  care  contract  labor  in  the 
proposed  ruje.  The  commenter 
indicated  that  we  recognized  this 
problem  in  the  FY  2002  final  rule  (67  FR 
50022),  but  failed  to  carry  out  our 
commitment  to  address  it. 

Response:  We  indicated  last  year  it 
would  be  necessary  to  revise  the  cost 
report  form  and  instructions  in  order  to 
collect  the  data  necessary  to  separately 
identify'  the  costs  and  hours  associated 
with  the  following  contracted  overhead 
services:  administrative  and  general; 
housekeeping;  and  dietary.  In 
Transmittal  Number  10  of  the  Medicare 
cost  report,  we  revised  Worksheet  S-3, 
Part  II  to  collect  contract  labor  costs 
associated  with  these  services,  effective 
with  cost  reporting  periods  beginning 
on  or  after  October  1,  2003. 

We  also  indicated  our  final  decision 
on  whether  to  include  contract  indirect 
patient  care  labor  costs  in  our 
calculation  of  the  wage  index  will 
depend  on  the  outcome  of  our  analyses 
of  the  data  collected  and  public 
comments. 

F.  Revisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

1.  General 

Under  section  1886(d)(10)  of  the  Act. 
the  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purposes  of  payment 
under  the  IPPS.  Hospitals  can  elect  to 
reclassify'  for  the  wage  index  or  the 
standardized  amount,  or  both,  and  as 
individual  hospitals  or  as  rural  groups. 
Generally,  hospitals  must  be  proximate 
to  the  labor  market  area  to  which  they 
are  seeking  reclassification  and  must 
demonstrate  characteristics  similar  to 
hospitals  located  in  that  area.  Hospitals 
must  apply  for  reclassification  to  the 
MGCRB.  The  MGCRB  issues  its 
decisions  by  the  end  of  February  for 
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reclassificatior  to  become  effective  for 
the  following  f  seal  year  (beginning 
October  1).  Thi  >  regulations  applicable 
to  reclassificat:  ons  by  the  MGCRB  are 
located  in  §§4i2. 230  through  412.280. 
Section  188€(d)(10)(D)(v)  of  the  Act 
provides  that.  1  leginning  with  FY  2001, 
a  MGCRB  deciiiion  on  a  hospital 
reclassification  for  purposes  of  the  wage 
index  is  effective  for  3  fiscal  years, 
unless  the  hosj  ital  elects  to  tempinate 
the  reclassifica  ion.  Section 
1886(d)(10)(D)|  vi)  of  the  Act  provides 
that  the  MGCR  3  must  use  the  3  most 
recent  years'  a\  erage  hourly  wage  data 
in  evaluating  a  hospital's 
reclassification  application  for  FY  2003 
and  any  succeeding  fiscal  year. 

Section  304fli)  of  Pub.  L.  106-554 
provides  that  tl  e  Secretary  must 
establish  a  mec  lanism  under  which  a 
statewide  entity '  may  apply  to  have  all 
of  the  geographic  areas  in  the  State 
treated  as  a  sin]  ;le  geographic  area  for 
purposes  of  coi  iputing  and  applying  a 
single  wage  inc  ex,  for  reclassifications 
beginning  in  Fl'  2003.  The 
implementing  r  egulations  for  this 
provision  are  Iccated  at  §412.235. 
Section  1886  d)(8)(B)  of  the  Act 
permits  a  hospi  tal  located  in  a  rural 
county  adjaceni  to  one  or  more  urban 
areas  to  be  desii  ;nated  as  being  located 
in  the  MSA  to  \  rhich  the  greatest 
number  of  worl  ers  in  the  county 
conunute  (1)  if  i  he  rural  county  would 
otherwise  be  corisidered  part  of  an 
urban  area  mid(T  the  standards 
published  in  thii  Federal  Register  for 
designating  MS  \s  (and  for  designating 
NECMAs),  and  2)  if  the  commuting 
rates  used  in  de  :ermining  outlying 
counties  (or.  for  New  England,  similar 
recognized  area  were  determined  on 
the  basis  of  the  iggregate  number  of 
resident  worker;  who  commute  to  (and, 
if  applicable  un  ler  the  standards,  from) 
the  central  cour  ty  or  counties  of  all 
contiguous  MSAs  (or  NECMAs). 
Hospitals  that  n  eet  these  criteria  are 
deemed  urban  f  )r  purposes  of  the 
standardized  an  lounts  and  for  purposes 
of  assigning  the  wage  index. 

Revised  MSA  standards  were 
published  in  th<  December  27,  2000 
Federal  Registei  (65  FR  82228).  We  are 
working  with  th  e  Census  Bureau  to 
compile  a  list  of  hospitals  that  meet  the 
new  standards  h  ased  on  the  2000  census 
data;  however,  t  lat  work  was  not  yet 
complete  at  the  ime  of  publication  of 
the  proposed  ru  e. 

As  noted  abo\  e,  OMB  announced  the 
new  Metropolitt  n  and  Micropolitan 
Statistical  Area  i  lesignations  and 
definitions  on  Ji  ne  6,  2003.  These  new 
designations  hai  e  extensively  revised 
the  construct  of  many  of  the  existing 
Metropolitan  Ax  sas  and  created  many 


new  designated  areas.  In  order  to 
implement  these  changes,  we  need  to 
carefully  evaluate  the  implications  of 
these  changes  for  each  county  and 
hospital  nationwide.  As  a  result,  we  are 
imable  to  incorporate  these  new 
standards  for  redesignating  hospitals 
and,  therefore,  we  are  not  implementing 
the  new  standards  for  purposes  of 
redesignation  for  FY  2004  under  section 
1886(d)(8)(B)  of  the  Act.  As  a  result,  to 
qualify  for  redesignation  imder  this 
section  in  FY  2004,  hospitals  must  be 
located  in  counties  that  meet  the  1990 
standards. 

2.  Effects  of  Reclassification 

The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  coimties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
which  they  have  been  redesignated. 
Therefore,  as  provided  in  section 
1886(d)(8)(C)  of  the  Act,^  the  wage 
index  vjilues  were  determined  by 
considering  the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  would  reduce  the 
age  index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  1 
percentage  point  or  less,  the  area  wage 
index  value  determined  exclusive  of  the 
wage  data  for  the  redesignated  hospitals 
applies  to  the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  area  wage  index 
determined  inclusive  of  the  wage  data 
for  the  redesignated  hospitals  (the 
combined  wage  index  value)  applies  to 
the  redesignated  hospitals. 


'^Although  section  1886(d)(8)(C)(iv)(I)  of  the  Ad 
also  provides  that  the  wage  index  for  an  urban  area 
may  not  decrease  as  a  result  of  redesignated 
hospitals  if  the  urban  area  wage  index  is  below  the 
ivage  index  for  rural  areas  in  the  State  in  which  the 
urban  area  is  located,  this  was  effectively  made 
moot  by  section  4410  of  Public  Law  105-33.  which 
provides  that  the  area  wage  index  applicable  to  any 
hospital  that  is  located  in  an  urban  areas  of  a  State 
may  not  be  less  than  the  area  wage  index  applicable 
to  hospitals  located  in  rural  areas  in  that  State. 

Also,  section  1886(d){8)(C)(ivl(II)  of  the  Act 
provides  that  an  urban  area's  wage  index  may  not 
decrease  as  a  result  of  redesignated  hospitals  if  the 
urban  area  is  located  in  a  State  that  is  composed 
of  a  single  urban  area. 


•  If  including  the  wage  data  for  the 
redesignated  hospitals  increases  the 
wage  index  value  for  the  urban  area  to 
which  the  hospitals  are  redesignated, 
both  the  area  and  the  redesignated 
hospitals  receive  the  combined  wage 
index  value.  Otherwise,  the  hospitals 
located  in  the  urban  area  receive  a  wage 
index  excluding  the  wage  data  of 
hospitals  redesignated  into  the  area. 

•  The  wage  data  for  a  reclassified 
urban  hospital  is  included  in  both  the 
wage  index  calculation  of  the  area  to 
which  the  hospital  is  reclassified 
(subject  to  the  rules  described  above) 
and  the  wage  index  calculation  of  the 
urban  area  where  the  hospital  is 
physically  located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  wage  data  for  hospitals  that  have 
been  redesignated  to  another  area 
continue  to  have  their  wage  index 
values  calculated  as  if  no  redesignation 
had  occurred  (otherwise,  redesignated 
rural  hospitals  are  excluded  from  the 
calculation  of  the  rural  wage  index). 

•  The  wage  index  value  for  a 
redesignated  rural  hospital  cannot  be 
reduced  below  the  wage  index  value  for 
the  rural  areas  of  the  State  in  which  the 
hospital  is  located. 

Tne  wage  index  values  for  FY  2004 
are  shown  in  Tables  4A,  4B,  4C,  and  4F 
in  the  Addendum  to  this  final  rule. 
Hospitals  that  are  redesignated  must  use 
the  wage  index  values  shown  in  Table 
4C.  Areas  in  Table  4C  may  have  more 
than  one  wage  index  value  because  the 
wage  index  value  for  a  redesignated 
urban  or  rural  hospital  cannot  be 
reduced  below  the  wage  index  value  for 
the  rural  areas  of  the  State  in  which  the 
hospital  is  located.  Therefore,  those 
areas  with  more  than  one  wage  index 
shown  have  hospitals  from  more  than 
one  State  reclassified  into  them,  and  the 
rural  wage  index  for  a  State  in  which  at 
least  one  hospital  is  physically  located 
is  higher  than  the  wage  index  for  the 
area  to  which  the  hospital  is 
reclassified. 

Tables  3A  and  3B  in  the  Addendum 
of  this  final  rule  list  the  3-year  average 
hourly  wage  for  each  labor  market  area 
before  the  redesignation  of  hospitals, 
based  on  FYs  1998,  1999,  and  2000  cost 
reporting  periods.  Table  3A  lists  these 
data  for  urban  areas  and  Table  3B  lists 
these  data  for  rural  areas.  In  addition. 
Table  2  in  the  Addendum  to  this  final 
rule  includes  the  adjusted  average 
hoiu-ly  wage  for  each  hospital  from  the 
FY  1998  and  FY  1999  cost  reporting 
periods,  as  well  as  the  FY  2000  period 
used  to  calculate  the  final  FY  2004  wage 
index.  The  3-year  averages  are 
calculated  by  dividing  tihe  sum  of  the 
dollars  (adjusted  to  a  common  reporting 
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period  using  the  method  described 
previously)  across  all  3  years,  by  the 
siun  of  the  hours.  If  a  hospital  is  missing 
data  for  any  of  the  previous  years,  its 
average  hourly  wage  for  the  3-year 
period  is  calculated  based  on  the  data 
available  during  that  period. 

Table  9  in  the  Addendum  of  this  final 
rule  shows  hospitals  that  have  been 
reclassified  under  either  section 
1886(d)(8)  or  section  1886(d)(10)(D)  of 
the  Act.  This  table  includes  hospitals 
reclassified  for  FY  2004  by  the  MGCRB 
(68  for  wage  index,  31  for  the 
standardized  amount,  and  34  for  both 
the  wage  index  and  the  standardized 
amount),  as  well  as  hospitals  that  were 
reclassified  for  the  wage  index  in  either 
FY  2002  (451)  or  FY  2003  (55)  and  are. 
therefore,  in  either  the  second  or  third 
year  of  their  3-year  reclassification.  In 
addition,  it  includes  rural  hospitals 
redesignated  to  an  urban  area  under 
section  1886(d)(8)(B)  of  the  Act  for 
purposes  of  the  standardized  amount 
and  the  wage  index  (42).  Since 
publication  of  the  May  19  proposed 
rule,  the  number  of  reclassifications  has 
changed  because  some  MGCRB 
decisions  were  still  under  review  by  the 
Administrator  and  because  some 
hospitals  decided  to  withdraw  their 
requests  for  reclassification. 

Changes  to  the  wage  index  that  result 
from  withdrawals  of  requests  for 
reclassification,  wage  index  corrections, 
appeals,  and  the  Administrator's  review 
process  have  been  incojporated  into  the 
wage  index  values  published  in  this 
final  rule.  The  changes  may  affect  not 
only  the  wage  index  value  for  specific 
geographic  areas,  but  also  the  wage 
index  value  redesignated  hospitals 
receive;  that  is,  whether  they  receive  the 
wage  index  value  that  includes  the  data 
for  both  the  hospitals  already  in  the  area 
and  the  redesignated  hospitals.  Further, 
the  wage  index  value  for  the  area  from 
which  the  hospitals  are  redesignated 
may  be  affected. 

Applications  for  FY  2005 
reclassifications  are  due  to  the  MCGRB 
by  September  2,  2003.  We  note  that  this 
is  also  the  deadline  for  canceling  a 
previous  wage  index  reclassification 
withdrawal  or  termination  under 
§ 412.273(d).  Applications  and  other 
information  about  MCGRB 
reclassifications  may  be  obtained  via  the 
CMS  Internet  Web  site  at  http:// 
cms.hhs.gov/providers/prrb/ 
mgcinfo.asp,  or  by  calling  the  MCGRB  at 
(410)  786-1174.  The  mailing  address  of 
the  MGCRB  is:  2520  Lord  Baltimore 
Drive,  Suite  L,  Baltimore,  MD  21244- 
2670. 

As  noted  previously,  OMB  announced 
its  new  Metropolitan  and  Micropolitan 
Statistical  Ai;ea  definitions  on  Jime  6, 


2003.  However,  as  noted  previously  as 
well  as  in  the  proposed  rule,  in  order  to 
implement  these  changes  for  the  IPPS, 
it  is  necessary  to  identify  the  new  area 
designations  for  each  county  and 
hospital  in  the  country.  This  is  not 
possible  by  the  September  2,  2003 
deadline  for  reclassification  by  the 
MCGRB  for  FY  2005.  Therefore, 
hospitals  submitting  applications  for 
reclassification  by  the  MCGRB  for  FY 
2005  should  base  those  applications  on 
the  current  MSAs.  We  plan  to  move 
deliberately  in  determining  the 
implications  the  new  definitions  will 
have  on  hospitals'  reclassification 
requests,  and  we  are  considering 
addressing  these  implications  in  the  FY 
2005  proposed  rule. 

G.  Requests  for  Wage  Data  Corrections 

In  the  May  19,  2003  proposed  rule,  we 
described  the  process  for  hospitals  to 
review  and  revise  their  FY  2000  wage 
data.  The  preliminary  wage  data  file  was 
made  available  on  January  10,  2003  (and 
subsequently  on  February  4,  2003), 
through  the  Internet  on  CMS's  Web  site 
at:  http://www.cms.hhs.gov/providers/ 
hipps/default.asp.  At  that  time,  we  also 
made  available,  at  the  same  Internet 
address,  a  file  showing  each  MSA's  and 
rural  areas's  FY  2004  average  hourly 
wage  based  on  data  then  available 
compared  to  its  FY  2003  average  hourly 
wage.  In  a  memorandum  dated 
December  31,  2002,  we  instructed  all 
Medicare  fiscal  intermediaries  to  inform 
the  IPPS  hospitals  they  service  of  the 
availability  of  the  wage  data  file  and  the 
process  and  timeframe  fOr  requesting 
revisions  (including  the  specific 
deadlines  listed  below).  We  also 
instructed  the  fiscal  intermediaries  to 
advise  hospitals  that  these  data  are 
made  available  directly  through  their 
representative  hospital  organizations. 

If  a  hospital  wished  to  request  a 
change  to  its  data  as  shown  in  that  wage 
data  file,  the  hospital  was  to  submit 
corrections  along  with  complete, 
detailed  supporting  documentation  to 
its  intermediary  by  February'  17,  2003 
(this  deadline  was  initially  announced 
as  February  10,  2003,  but  was  changed 
due  to  the  need  to  repost  some  of  the 
data).  Hospitals  were  notified  of  this 
deadline  and  of  all  other  possible 
deadlines  and  requirements,  including 
the  requirement  to  review  and  verify 
their  data  as  posted  on  the  preliminary 
wage  data  file  on  the  Internet,  through 
the  December  31,  2002  memorandum 
referenced  above. 

After  reviewing  requested  changes 
submitted  by  hospitals,  fiscal 
intermediaries  transmitted  any  revised 
cost  reports  to  CMS  and  forwarded  a 
copy  of  the  revised  Worksheet  S-3, 


Parts  II  and  III  to  the  hospitals  by  April 
4,  2003.  In  addition,  fiscal 
intermediaries  were  to  notify  hospitals 
of  the  changes  or  the  reasons  that 
changes  were  not  accepted.  These 
deadlines  were  necessary  to  allow 
sufficient  time  to  review  and  process  the 
data  so  that  the  final  wage  index 
calculation  could  be  completed  for  the 
development  of  the  final  FY  2004 
prospective  payment  rates  to  be 
published  by  August  1,  2003. 

If  a  hospital  disagreed  with  the  fiscal 
intermediary's  resolution  of  a  policy 
issue  (for  example,  whether  a  general 
category  of  cost  is  allowable  in  the  wage 
data),  the  hospital  could  have  contacted 
CMS  in  an  effort  to  resolve  the  issue.  We 
note  that  the  April  4,  2003  deadline  also 
applied  to  these  requests.  Requests  were 
required  to  be  sent  to  CMS  at  the 
address  below  (with  a  copy  to  the 
hospital's  fiscal  intermediary).  The 
request  must  have  fully  documented  all 
attempts  by  the  hospital  to  resolve  the 
dispute  through  the  process  described 
above,  including  copies  of  relevant 
correspondence  between  the  hospital 
and  the  fiscal  intermediary.  During 
review,  we  do  not  consider  issues  such 
as  the  adequacy  of  a  hospital's 
supporting  documentation,  as  we 
believe  that  fiscal  intermediaries  are 
generally  in  the  best  position  to  make 
evaluations  regarding  the 
appropriateness  of  these  types  of  issues 
(which  should  have  been  resolved 
earlier  in  the  process). 

The  final  wage  data  public  use  file 
was  released  in  May  2003.  Hospitals 
had  an  opportunity  to  examine  both 
Table  2  of  the  proposed  rule  and  the 
May  2003  final  public  use  wage  data  file 
(which  reflected  revisions  to  the  data 
used  to  calculate  the  values  in  Table  2) 
to  verify  the  data  CMS  used  to  calculate 
the  wage  index. 

As  with  the  file  made  available  in 
January  2003,  we  made  the  final  wage 
data  released  in  May  2003  available  to 
hospital  associations  and  the  public  on 
the  internet.  However,  the  May  2003 
public  use  file  was  made  available 
solely  for  the  limited  purpose  of 
identifying  any  potential  errors  made  by 
CMS  or  the  fiscal  intermediary  in  the 
entry  of  the  final  wage  data  that  result 
from  the  correction  process  described 
above  (with  the  February  2003 
deadline).  Hospitals  were  encouraged  to 
review  their  hospital  wage  data 
promptly  after  the  release  of  the  May 
2003  file.  Data  presented  at  that  time 
could  not  be  used  by  hospitals  to 
initiate  new  wage  data  correction 
requests. 

If,  after  reviewing  the  May  2003  final 
file,  a  hospital  believed  that  its  wage 
data  were  incorrect  due  to  a  fiscal 
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intermediary  (  r  CMS  error  in  the  entry 
or  tabulation  c  f  the  final  wage  data,  it 
was  provided  m  opportunity  to  send  a 
letter  to  both  i  s  fiscal  intermediary  and 
CMS  that  outl;  ned  why  the  hospital 
believed  an  er  or  existed  and  provided 
all  supporting  information,  including 
relevant  dates  for  example,  when  it  first 
became  aware  of  the  error).  These 
requests  had  t(  i  be  received  by  CMS  and 
the  fiscal  inter  nediaries  no  later  than 
June  6.  2003. 

Changes  to  t  le  hospital  wage  data 
were  only  mac  e  in  those  very  limited 
situations  involving  an  error  by  the 
intermediar>'  or  CMS  that  the  hospital 
could  not  have  known  about  before  its 
review  of  the  f  nal  wage  data  file. 
Specifically,  at  this  stage  of  the  process, 
neither  the  int(  rmediary  nor  CMS 
accepted  the  fcllowing  types  of  requests: 

•  Requests  f  )r  wage  data  corrections 
that  were  subn  itted  too  late  to  be 
included  in  th(  data  transmitted  to  CMS 
by  fiscal  intermediaries  on  or  before 
April  4.  2003. 

•  Requests  fi  ir  correction  of  errors 
that  were  not,  tut  could  have  been, 
identified  during  the  hospital's  review 
of  the  January  ;  003  wage  data  file. 

•  Requests  t(  i  revisit  factual 
determinations  or  policy  interpretations 
made  by  the  in  ermediary  or  CMS 
during  the  wag ;  data  correction  process. 

Verified  com  jctions  to  the  wage  index 
received  timeh  (that  is,  by  June  6,  2003) 
are  incorporate  1  into  the  final  wage 
index  in  the  firal  rule  to  be  published 
by  August  1,  2C03,  and  to  be  effective 
October  1,  2002. 

We  have  crea  ted  the  process 
described  abov( :  to  resolve  all 
substantive  waj  e  data  correction 
disputes  before  we  finalize  the  wage 
data  for  the  FY  2004  payment  rates. 
Accordingly,  hdspitals  that  did  not  meet 
the  procedural  deadlines  set  forth  above 
will  not  be  afforded  a  later  opportxmity 
to  submit  wage  data  corrections  or  to 
dispute  the  inte  rmediary's  decision  with 
respect  to  requested  changes. 
Specifically,  ou  r  policy  is  that  hospitals 
that  do  not  mee ;  the  procedural 
deadlines  set  fo  th  above  will  not  be 
permitted  to  chi  illenge  later,  before  the 
Provider  Reimb  arsement  Review  Board, 
the  failiue  of  C^  IS  to  make  a  requested 
data  revision  (S  ?e  W.  A.  Foote  Memorial 
Hospital  V.  Sha>  ah,  No.  99-CV-75202- 
DT  (E.D.  Mich.  iOOl),  also  Palisades 
General  Hospitc  1  v.  Thompson,  No.  99- 
1230  (D.D.C.  20)3)). 

Again,  we  bel  eve  the  wage  data 
correction  proc<  ss  described  above 
provides  hospiti  ils  with  sufficient 
opportunity  to  1  ring  errors  in  their  wage 
data  to  the  fisca  intermediaries' 
attention.  More(  ver,  because  hospitals 
had  access  to  th  ;  final  wage  data  by 


early  May  2003,  they  had  the 
opportimity  to  detect  any  data  entry  or 
tabulation  errors  made  by  the  fiscal 
intermediary  or  CMS  before  the 
development  and  publication  of  the  FY 
2004  wage  index  in  this  final  rule,  and 
the  implementation  of  the  FY  2004  wage 
index  on  October  1,  2003.  If  hospitals 
avail  themselves  of  this  opportunity,  the 
wage  index  implemented  on  October  1 
should  be  accurate.  Nevertheless,  in  the 
event  that  errors  are  identified  after 
publication  in  the  final  rule,  we  retain 
the  right  to  make  midyear  changes  to  the 
wage  index  under  very  limited 
circumstances. 

Specifically,  in  accordance  with 
§  412.63(x)(2)  of  our  existing 
regulations,  we  make  midyear 
corrections  to  the  wage  index  only  in 
those  limited  circumstances  in  which  a 
requesting  hospital  can  show:  (1)  that 
the  intermediary  or  CMS  made  an  error 
in  tabulating  its  data;  and  (2)  that  the 
requesting  hospital  could  not  have 
known  about  the  error  or  did  not  have 
an  opportunity  to  correct  the  error, 
before  the  beginning  of  FY  2004  (that  is. 
by  the  June  6,  2003  deadline.)  This 
provision  is  not  available  to  a  hospital 
seeking  to  revise  another  hospital's  data 
that  may  be  affecting  the  requesting 
hospital's  wage  index.  As  indicated 
earlier,  since  a  hospital  had  the 
opportunity  to  verify  its  data,  and  the 
fiscal  intermediary  notified  the  hospital 
of  any  changes,  we  do  not  expect  that 
midyear  corrections  would  be 
necessary.  However,  if  the  correction  of 
a  data  error  changes  the  wage  index 
value  for  an  area,  the  revised  wage 
index  value  will  be  effective 
prospectively  from  the  date  the 
correction  is  approved. 

Comment:  One  commenter  requested 
that  CMS  release  all  of  the  assumptions 
used  in  developing  the  MSA  average 
hoiuly  wage  file  posted  on  the  Internet, 
including  the  midpoint  of  cost  reporting 
period  adjustment  factors.  The 
commenter  also  requested  that  CMS 
release  a  file  with  the  average  hoiuly 
wage  by  hospital  prior  to  the  proposed 
rule.  The  commenter  believed  that  this 
information  would  facilitate  a  hospital's 
review  of  its  wage  data. 

Response:  We  agree  that  providing  all 
of  the  assumptions  used  in  calculating 
the  wage  index  would  be  useful  for 
hospitals  and  other  interested  parties. 
This  year,  we  added  to  our  Web  site  a 
spreadsheet  that  can  be  used  to 
calculate  a  hospital's  average  hourly 
wage.  Beginning  with  the  release  of  the 
FY  2005  wage  index,  we  will  also 
publish  on  our  Web  site  the  midpoint  of 
cost  reporting  period  adjustment  factors 
and  a  file  that  includes  the  average 
hourly  wage  for  each  hospital. 


Comment:  One  commenter 
recommended  that  CMS  establish  a 
wage  index  list  server  similar  to  those 
available  for  the  various  open  door 
forums.  The  list  server  would  allow 
CMS  to  e-mail  interested  parties  w|>6n 
items,  such  as  the  wage  index  PUF  and 
program  memoranda,  are  released. 

Response:  We  currently  notify  all 
hospitals,  through  the  fiscal 
intermediaries,  regarding  all  public  use 
files  and  program  memorandiun  releases 
pertaining  to  the  wage  index.  We  also 
post  this  information  on  the  IPPS  Web 
site  [http://cms.hhs.gov/providers/ 
hipps/ippswage.asp).  In  addition,  we 
make  annoimcements  regarding  the 
wage  index  at  the  hospital  open  door 
forums.  To  supplement  these  efforts,  we 
will  also  begin  announcing  the 
availability  of  wage  index  files  and  new 
program  memoranda  on  the  hospital 
open  door  forum  Web  site,  at  http:// 
www.cms.hhs.gov/opendoor/ .  Those 
registered  with  the  hospital  open  door 
forum  list  server  will  be  automatically 
notified  when  there  are  announcements 
at  this  site  pertaining  to  the  wage  index. 
Information  on  registering  with  the 
hospital  open  door  forum  list  server  is 
located  at  the  open  door  fonun  Web  site. 
Comment:  One  commenter  expressed 
concern  regarding  the  average  hourly 
wage  calculator  availaible  on  the 
Internet,  stating  that  they  were  unable  to 
replicate  the  average  hourly  wage 
published  in  the  proposed  rule  for  its 
area  hospitals  using  the  May  public  use 
file  data  and  the  online  calculator. 

Response:  The  average  hourly  wage 
values  printed  in  the  proposed  rule, 
published  on  May  19,  2003  in  the 
Federal  Register,  reflect  the  data  saved 
in  our  database  as  of  February  17.  2003. 
Alternatively,  the  May  public  use  file 
was  updated  based  on  data  collected 
through  May  5.  2003.  Therefore, 
calculating  an  average  hourly  wage 
using  the  May  data  could  yield 
discrepancies  between  the  value 
published  in  the  proposed  rule  and  the 
number  generated  by  the  online 
calculator. 

H.  Modification  of  the  Process  and 
Timetable  for  Updating  the  Wage  Index 

In  the  May  19,  2003  proposed  rule,  we 
stated  that  although  the  wage  data 
correction  process  described  in  section 
III.G.  of  the  preamble  of  this  final  rule 
has  proven  successful  in  the  past  for 
ensuring  that  the  wage  data  used  each 
year  to  calculate  the  wage  indexes  are 
generally  reliable  and  accurate,  we 
continue  to  be  concerned  about  the 
growing  volume  of  wage  data  revisions 
initiated  by  hospitals  after  the  release  of 
the  first  public  use  file  in  February.  This 
issue  has  been  discussed  previously  in 
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the  FY  1998  IPPS  proposed  rule  (62  FR 
29918)  and  in  the  FY  2002  IPPS 
proposed  rule  (66  FR  22682).  In  each 
discussion,  we  described  the  increasing 
number  of  revisions  to  wage  data 
between  the  proposed  rule  and  the  final 
rule. 

Currently,  the  fiscal  intermediaries 
are  required  to  conduct  initial  desk 
reviews  on  or  before  November  15  in 
advance  of  the  preparation  of  the 
preliminary  wage  data  public  use  file  in 
early  January  (see  Program 
Memorandiun  A-02-94.  October  4, 
2002).  Furthermore,  fiscal 
intermediaries  are  required  to  explain 
and  attempt  to  resolve  items  that  fall 
outside  the  established  thresholds.  This 
may  involve  further  review  of  the 
supplementary  documentation  or 
contacting  the  hospital  for  additional 
documentation.  In  addition,  fiscal 
intermediaries  are  required  to  notify 
State  hospital  associations  regarding 
hospitals  that  fail  to  respond  to  issues 
raised  during  the  desk  review.  These 
actions  are  to  be  completed  in  advemce 
of  sending  the  data  to  CMS  to  prepare 
the  preliminary  wage  data  public  use 
file  in  early  Januairy.  However,  as  we 
have  indicated  in  prior  Federal 
Registers,  nearly  30  percent  of  hospitals 
subsequently  request  revisions  to  their 
data  after  the  preliminary  wage  data  file 
is  made  available. 

This  high  volume  of  revisions  results 
in  an  additional  workload  for  the  fiscal 
intermediaries.  In  particular,  much  of  a 
fiscal  intermediary's  efforts  prior  to 
submitting  the  data  to  prepare  the 
preliminary  public  use  file  may  be  in 
vain  if  the  hospital  subsequently  revises 
all  of  its  data  prior  to  the  early  February 
deadline  (which  is  the  hospital's  right  at 
that  point).  Therefore,  in  the  May  19 
proposed  rule,  we  proposed  to  modify 
the  process  to  release  the  preliminary 
wage  data  file  prior  to  requiring  the 
fiscal  intermediaries  to  conduct  their 
initial  desk  reviews  on  the  data.  We 
proposed  that  this  unaudited  data 
would  be  available  on  the  Internet  by 
early  October  rather  than  early  January. 
Hospitals  would  review  this  file  to 
ensure  it  contains  their  correct  data  as 
submitted  on  their  cost  reports  and 
request  any  changes  by  early  November. 
At  that  time,  the  fiscal  intermediaries 
would  review  the  revised  requests  and 
conduct  desk  reviews  of  the  data 
including.all  approved  changes. 

Under  the  proposed  revised  timetable, 
the  fiscal  intermediaries  would  notify 
the  hospitals  in  early  February  of  any 
changes  to  the  wage  data  as  a  result  of 
the  desk  reviews  and  the  resolution  of 
the  hospitals'  early  November  change 
requests.  The  fiscal  intermediaries 
would  also  submit  the  revisions  to  CMS 


in  early  February.  Hospitals  would  then 
have  until  early  March  to  submit 
requests  to  the  fiscal  intermediaries  for 
reconsideration  of  adjustments  made  by 
the  fiscal  intermediaries  as  a  result  of 
the  desk  review.  Other  than  requesting 
reconsideration  of  desk  review 
adjustments,  hospitals  would  not  be 
able  to  submit  new  requests  for 
additional  changes  that  were  not 
submitted  by  early  November.  By  early 
April,  the  fiscal  intermediaries  would 
notify  all  hospitals  of  their  decisions 
regarding  the  hospitals'  requests  to 
reconsider  desk  review  adjustments  and 
submit  all  of  the  revised  wage  data  to 
CMS.  From  this  point  (early  April)  until 
the  publication  of  the  final  rule,  the 
process  would  be  identical  to  the 
current  timetable.  Similar  to  the  current 
timetable,  hospitals  would  also  have  the 
opportunity  in  early  April  to  request 
CMS  consideration  of  policy  disputes. 

Therefore,  we  proposed  to  revise  the 
schedule  to  improve  the  quality  of  the 
wage  index  by  initiating  hospitals' 
review  of  their  data  sooner  and  allowing 
the  fiscal  intermediaries  to  focus  their 
reviews  on  the  final  data  submitted  by 
hospitals  to  be  included  in  the  wage 
index.  In  addition,  we  would  receive  the 
revised  data  in  time  to  incorporate  them 
into  the  wage  indexes  published  in  the 
proposed  rule,  resulting  in  fewer 
changes  from  the  proposed  rule  to  the 
final  rule.  This  will  improve  the  ability 
of  hospitals  to  assess  whether  they 
should  request  a  withdrawal  from  a 
MGCRB  reclassification.  Because  the 
decision  of  whether  to  withdraw  a  wage 
index  reclassification  must  be  made 
prior  to  publication  of  the  final  rule,  the 
proposed  schedule  should  decrease  the 
likelihood  that  the  final  wage  index  will 
be  dramatically  different  from  the 
proposed  wage  index. 

Comment:  Commenters  stated  their 
appreciation  of  the  desire  to  expedite 
the  process  and  reduce  the  workload  of 
its  fiscal  intermediaries,  but  some  were 
concerned  about  the  additional 
workload  these  timeframes  would  place 
on  hospitals. 

Some  commenters  were  concerned 
about  the  30-day  review  period  for  the 
hospitals,  stating  it  would  not  be 
enough  time  to  conduct  a  thorough  and 
complete  review  of  the  detailed  data, 
adding  that  a  45-day  comment  period 
should  be  the  minimum  review  time  for 
providers.  Commenters  also  stated  their 
concerns  about  adjusting  to  a  new 
timetable  while  also  collecting  and  ' 
submitting  occupational  mix  data,  and 
the  possible  adoption  of  the  new  MSA 
definitions  for  the  FY  2005  wage  index. 
They  believe  any  changes  to  the 
timeline  should  be  postponed  until  the 
FY  2006  wage  index. 


Other  commenters  were  concerned 
about  the  additional  workloads  for 
hospitals  whose  fiscal  year  ends  on  June 
30.  These  hospitals  would  most  likely 
be  preparing  cost  reports  for  the  fiscal 
year  just  ended  and  this  would  be  an 
additional  burden.  Another  commenter 
expressed  concern  that  the  proposed 
rule  did  not  mention  the  State  hospital 
association  notification  for  hospitals 
failing  desk  review  edits  and  that  the 
new  deadlines  would  not  afford 
hospitals  any  recourse  to  ensure 
accurate  data.  One  commenter  cited  the 
major  role  its  fiscal  intermediary  played 
in  the  delay  of  revisions  to  its  wage 
index. 

Several  other  commenters  generally 
supported  the  proposal  to  modify  the 
wage  index  timetable,  but  with  some 
modification.  The  commenters  asked 
that  hospitals  have  75  days  from  the 
proposed  October  release  of  the  public 
use  file  to  submit  revised  data  to  the 
fiscal  intermediaries  and  that  CMS 
finalize  the  timetable  in  June  rather  than 
waiting  until  the  final  rule  is  published. 
The  commenters  believed  this  would 
allow  virtually  all  hospitals  the  time 
they  need  to  do  a  thorough  and 
complete  review  to  determine  the 
accuracy  of  the  detail  data  needed  to 
compute  an  accurate  wage  index. 
Commenters  also  believed  this  would 
give  fiscal  intermediaries  time  to 
respond  to  hospital  issues  raised  during 
the  desk  review  period. 

Finally,  other  commenters  expressed 
support  for  the  timetable  changes.  These 
conunenters  believed  the  hospitals  will 
have  more  time  to  review  their  wage 
data  and  there  will  be  less  of  an 
administrative  burden  on  fiscal 
intermediaries.  Another  commenter 
believed  auditors'  and  hospitals' 
resources  will  be  better  utilized  and  this 
could  help  eliminate  the  problem  of 
reauditing  wage  index  data  after 
revisions  are  submitted.  Another 
commenter  added  that  hospitals  would 
be  able  to  better  determine  how  they 
compare  to  other  hospitals  and  whether 
a  reclassification  would  be  appropriate 
using  much  more  accurate  data.  Also, 
aberrant  data  would  become  more 
apparent  earlier  in  the  process. 

Response:  Althoijgh  hospitals  will  be 
required  to  review  the  data  sooner,  they 
are  not  being  asked  to  perform  any  more 
reviews  or  work  than  currently. 
Therefore,  we  do  not  believe  this  change 
will  be  burdensome  to  hospitals. 
Hospitals  will  still  have  sufficient  time 
to  complete  a  thorough  review  of  the 
data,  because  the  data  for  the  FY  2005 
wage  index  values  will  be  taken  from 
cost  reporting  periods  beginning  during 
FY  2001.  These  cost  reports  should  have 
already  been  thoroughly  reviewed 
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adoption  of  OMB's  new  MSA 
definitions.  As  we  proceed  with 
developing  the  details  of  the 
occupational  mix  data  collection  for  the 
FY  2005  wage  index,  we  intend  to 
schedule  that  collection  effort  in  a  way 
that  accommodates  this  revised 
timetable.  The  details  of  that  schedule 
will  be  forthcoming  shortly. 

Finally,  as  previously  discussed,  the 
ability  of  hospitals  to  assess  whether 
they  should  request  a  withdrawal  from 
a  MGCRB  reclassification  will  also  be 
improved,  thereby  decreasing  the 
likelihood  that  the  final  wage  index  will 
be  dramatically  different  from  the 
proposed  wage  index.  For  these  reasons, 
we  are  adopting  as  final  the  proposed 
revisions  to  the  wage  data  development 


timeline  and  will  use  the  revised 
timeline  for  the  development  of  the  FY 
2005  wage  index. 

However,  in  order  to  address 
commenter  concerns  about  the  30-day 
review  period  being  too  short,  we  are 
modifying  the  timetable  to  have  the 
preliminary  public  use  file  on  the  CMS 
Web  site  in  mid-September,  thereby 
giving  hospitals  approximately  45  days 
instead  of  30  days  to  review  the 
preliminary  wage  data.  Further 
instructions  and  a  detailed  timeline  will 
be  released  in  the  form  of  a  Program 
Memorandum. 

The  following  table  illustrates  the 
timetable  that  will  be  applicable  for  the 
development  of  the  FY  2005  wage 
index: 


Tim<  frame 


Steps  in  wage  index  development  process 


Preliminary  and  unaudited  wage  data  file  publistied  as  a  public  use  file  (PDF)  on  CMS  Web  site. 

Deadline  for  hospitals  to  send  requests  for  revisions  to  their  fiscal  intermediaries. 

Fiscal  intermediaries  review  revisions  and  desk  review  wage  daia;  notify  hospitals  of  changes  and  resolu- 
tion of  revision  requests;  and  submit  preliminary'  revised  data  to  CMS. 

Deadline  for  hospitals  to  request  wage  data  reconsideration  of  desk  review  adjustments  and  provide  ade- 
quate documentation  to  support  the  request. 

Deadline  for  the  fiscal  intermediaries  to  submit  additional  revisions  resulting  from  the  hospitals'  reconsider- 
atkjn  requests.  This  is  also  the  deadline  for  hospitals  to  request  CMS  intervention  in  cases  where  the 
hospital  disagrees  with  the  fiscal  intermediary's  policy  interpretations. 

Release  of  final  wage  data  PUF  on  CMS  Web  site. 

Deadline  for  hospitals  to  submit  correction  requests,  to  both  CMS  and  their  fiscal  intermediary,  for  erors 
due  to  the  mishandling  of  the  final  wage  data  by  CMS  or  the  fiscal  intennediary. 

Publication  of  the  final  rule. 

Effective  date  of  updated  wage  index.  '  ■. 


'Indicates  no  change  from  prior  years. 

rV.  Other  Decisions  and  Changes  to  the 
IPPS  for  Operating  Costs  and  GME 
Costs 

A.  Transfer  Pa]  ment  Policy  (§  4^12.4} 

Existing  regulations  at  §41 2.4(a) 
define  discharg  bs  under  the  IPPS  as 
situations  in  w  lich  a  patient  is  formally 
released  from  a  i  acute  care  hospital  or 
dies  in  the  hos{  ital.  Section  412.4(b) 
defines  transfer  s  from  one  acute  care 
hospital  to  another,  and  § 412.4(c) 
defines  transfer  s  to  certain  postacute 
care  providers.  Dur  policy  provides  that, 
in  transfer  situations,  full  payment  is 
made  to  the  fin.  il  discharging  hospital 
and  each  transf  jrring  hospital  is  paid  a 
per  diem  rate  fc  r  each  day  of  the  stay, 
not  to  exceed  tt  e  full  DRG  payment  that 
would  have  bee  n  made  if  the  patient 
had  been  dischi  irged  without  being 
transferred. 

The  per  diem  rate  paid  to  a 
transferring  hos  pital  is  calculated  by 
dividing  the  ful  DRG  payment  by  the 
geometric  mean  length  of  stay  for  the 
DRG.  Based  on  in  analysis  that  showed 
that  the  first  da; '  of  hospitalization  is  the 
most  expensive  (60  FR  45804),  our 
policy  provides  for  payment  that  is 


double  the  per  diem  amount  for  the  first 
day  (§  412.4(f)(1)).  Transfer  cases  are 
also  eligible  for  outlier  payments.  The 
outlier  threshold  for  transfer  cases  is 
equal  to  the  fixed-loss  outlier  threshold 
for  nontransfer  cases,  divided  by  the 
geometric  mean  length  of  stay  for  the 
DRG,  multiplied  by  the  length  of  stay  for 
the  case,  plus  one  day. 

1.  Transfers  to  Another  Acute  Care 
Hospital  {§  412.4(b)) 

Medicare  adopted  its  IPPS  transfer 
policy  because,  if  we  were  to  pay  the 
full  DRG  payment  regardless  of  whether 
a  patient  is  transferred  or  discharged, 
there  would  be  a  strong  incentive  for 
hospitals  to  transfer  patients  to  another 
IPPS  hospital  early  in  their  stay  in  order 
to  minimize  costs  while  still  receiving 
the  full  DRG  payment.  The  transfer 
policy  adjusts  the  payments  to 
approximate  the  reduced  costs  of 
transfer  cases. 

Currently,  when  a  patient  chooses  to 
depart  from  a  hospital  against  the 
medical  opinion  of  treating  physicians, 
the  case  is  treated  as  a  left  against 
medical  advice  (LAMA)  discharge  and 
coded  as  discharge  status  "07-Left 


Against  Medical  Advice  (LAMA)"  on 
the  inpatient  billing  claim  form. 
Because,  by  definition,  LAMA 
discharges  are  assumed  not  to  involve 
the  active  participation  of  the  hospital 
administration,  our  policy  has  been  to 
treat  LAMA  cases  as  discharges.  This 
policy  applies  even  if  the  patient  is 
admitted  to  another  hospital  on  the  date 
of  the  LAMA  discharge.  Consequently, 
we  currently  make  a  full  DRG  payment 
for  any  discharge  coded  as  a  LAMA 
case. 

However,  we  are  concerned  that  some 
hospitals  may  be  incorrectly  coding 
transfers  as  LAMA  cases.  The  Office  of 
Inspector  General  (GIG)  issued  a  report 
in  March  2002  (A-06-99-00045), 
asserting  that  of  the  approximately 
60,000  LAMA  discharges  annually, 
1 ,500  patients  were  subsequently 
admitted  to  another  IPPS  hospital  the 
same  day.  The  OIG  performed  a  detailed 
review  of  the  medical  records  at 
selected  hospitals  and  found  evidence 
that  the  hospitals  actively  participated 
in  transferring  the  patients  to  a  different 
IPPS  hospital,  yet  the  hospital  coded  the 
claim  as  a  LAMA.  OIG  cited  several 
examples  of  these  cases: 


Federal  Register /Vol.  68.  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations  45405 


"In  the  first  example,  the  transferring 
hospital  did  not  have  an  inpatient  room 
available  for  the  patient,  who  had  been 
in  the  emergency  room  for  ,24  hours. 
The  medical  record  showed  that  the 
treating  physician  contacted  another 
PPS  hospital  to  determine  whether  the 
hospital  could  accept  the  patient. 
Specifically,  the  medical  record  stated: 
'Upon  request  of  the  patient,  [hospital 
name]  was  contacted  since  there  is  a 
good  possibility  of  transferring  patient 
to  [name  of  hospital].  At  present,  he  has 
been  in  emergency  room  far  24  hours 
waiting  for  a  bed.' " 

In  this  excimple.  despite  the  overt 
participation  of  the  physician  in 
securing  the  admission  to  the  other  IPPS 
hospital  and  the  fact  that  the 
transferring  hospital  did  not  have  an 
inpatient  room  available  for  the  patient, 
the  claim  was  submitted  as  a  LAMA 
discharge,  rather  than  as  a  transfer  to 
another  IPPS  hospital. 

"In  the  second  example,  the  patient 
was  brought  to  the  first  hospital  by 
ambulance.  Subsequently,  the  patient's 
family  indicated  that  they  wanted  a 
neurologist  at  another  hospital  to  render 
the  treatment  needed  by  the  patient.  The 
attending  physician  contacted  the 
neurologist  in  order  to  determine  if  the 
neurologist  would  accept,  admit,  and 
treat  the  patient.  The  medical  record 
contained  ample  evidence  of  knowledge 
and  participation  of  the  transferring 
hospital,  and  the  discharge  should  have 
been  reported  as  a  PPS  transfer. 
Specifically,  the  medical  record  stated: 
'Patient's  family  wanted  to  sign  the 
patient  out  against  medical  advice  and 
take  her  to  [name  of  hospital).  The 
physician  spoke  with  the  neurologist  at 
[name  of  hospital],  who  agreed  to  accept 
the  patient.  The  patient's  family  signed 
the  patient  discharged  against  medical 
advice.  All  the  risks  of  self-discharge 
were  explained.'  " 

In  this  case,  although  the  medical 
record  indicated  the  patient  wanted  to 
leave  against  medical  advice,  there  is 
also  evidence  that  the  patient's 
attending  physician  at  the  hospital 
participated  in  the  transfer  to  another 
IPPS  hospital.  While  we  do  not  wish  to 
discourage  such  participation  and 
cooperation  in  cases  where  a  transfer 
occurs,  this  situation  would  seem 
almost  indistinguishable  from  other 
transfer  situations.  For  instance,  we 
have  long  recognized  situations  where 
patients  are  transferred  from  a  rural 
hospital  to  an  urban  hospital  for  a 
surgical  procedure,  then  back  to  the 
rural  hospital  to  complete  the 
recuperative  care,  as  appropriate 
transfer  situations  as  long  as  the 
transfers  axe  medically  appropriate.  In 
such  a  case,  the  rural  hospital  would 


receive  a  payment  under  the  transfer 
policy  for  the  first  portion  of  the  stay, 
the  urban  hospital  would  also  receive 
payment  under  the  transfer  policy  for 
the  care  it  provided,  and  the  rural 
hospital  would  receive  a  full  DRG 
payment  as  the  discharging  hospital  for 
the  recuperative  care  it  provided  upon 
the  patient's  return  from  the  urban 
hospital.  In  such  situations,  each 
portion  of  the  stay  may  be  assigned  a 
different  DRG. 

Therefore,  in  the  May  19,  2003 
proposed  rule,  we  proposed  to  expand 
our  definition  of  a  transfer  under 
§  412.4(b)  to  include  all  patients  who 
are  admitted  to  another  IPPS  hospital  on 
the  same  day  that  the  patient  is 
discharged  from  an  IPPS  hospital, 
unless  the  first  (transferring)  hospital 
can  demonstrate  that  the  patient's 
treatment  was  completed  at  the  time  of 
discharge  from  that  hospital.  In  other 
words,  unless  the  same-day  readmission 
is  to  treat  a  condition  that  is  unrelated 
to  the  condition  treated  during  the 
origiilal  admission  (for  example,  the 
beneficiary  is  in  a  car  accident  later  that 
day),  any  situation  where  the 
beneficiary  is  admitted  to  another  IPPS 
hospital  on  the  same  date  that  he  or  she 
is  discharged  from  an  IPPS  hospital 
would  be  considered  a  transfer,  even  if 
the  patient  left  against  medical  advice 
from  the  first  hospital. 

Although  we  considered  proposing  a 
policv  that  would  be  based  on  whether 
the  hospital  actively  participated  in  the 
transfer,  and  exempting  from  the 
transfer  definition  cases  where  the 
hospital  had  absolutely  no  knowledge 
that  the  patient  intended  to  go  to 
another  hospital,  we  did  not  propose 
such  a  policy  for  two  reasons.  First,  it 
would  be  difficult  to  administer 
equitably  a  policy  that  required  a 
determination  as  to  whether  the  hospital 
or  the  physician  had  knowledge  of  the 
patient's  intentions.  Such  a  policy 
would  require  fiscal  intermediaries  to 
make  a  difficult  judgment  call  in  many 
cases.  Second,  if  we  were  to  base  the 
determination  of  whether  a  case  is  a 
transfer  on  the  level  of  involvement  of 
the  hospital  and  the  physician  caring  for 
the  patient,  we  would  be  creating  a 
financial  disincentive  to  hospitals  for 
ensuring  an  efficient  and  cooperative 
transfer  once  a  decision  has  been  made 
by  the  patient  or  the  patient's  family  to 
leave  the  hospital. 

We  recognize  that,  in  some  cases,  a 
hospital  cannot  know  the  patient  will  go 
to  another  hospital.  However,  we  note 
the  claims  processing  system  can 
identify  cases  coded  as  discharges 
where  the  date  of  discharge  matches  the 
admission  date  at  another  hospital.  In 
these  cases,  the  fiscal  intermediary  will 


notify  the  hospital  of  the  need  to  submit 
an  adjustment  claim.  However,  if  the 
hospital  can  present  documentation 
showing  that  the  patient's  care 
associated  with  the  admission  to  the 
hospital  was  completed  before 
discharge,  consistent  with  our  current 
policy,  the  transfer  policy  will  not  be 
applied. 

Comment:  Commenters  opposed  the 
proposed  expansion  of  the  transfer 
policy  to  include  all  patients  who  are 
admitted  to  another  IPPS  hospital  on  the 
same  day  that  the  patient  is  discharged 
from  an  IPPS  hospital.  They  argued  that 
situations  in  which  a  limited  number  of 
hospitals  are  abusing  the  payment  rules 
should  be  handled  by  review  of  those 
hospitals'  claims,  and  not  through  a 
policy  change  that  will  place  additional 
burdens  on  all  hospitals. 

Response:  We  disagree  that  this  policy 
expansion  would  create  an  additional 
burden  on  all  hospitals.  We  note  that  it 
is  our  current  policy  to  consider 
patients  discharged  from  one  IPPS 
hospital  and  admitted  to  another  IPPS 
hospital  on  the  same  day  as  a  transfer 
in  all  situations  except  LAMA 
situations,  unless  the  original  . 
discharging  hospital  can  document  that 
the  discharge  was  appropriate  and 
unrelated  to  the  subsequent  same-day 
admission.  We  understand  from  the  OIG 
that  these  situations  are  extremely  rare, 
and  in  the  vast  majority  of  cases,  same- 
day  readmissions  to  another  hospital 
are,  in  fact,  transfers.  , 

Our  proposal  would  merely  extend 
this  current  policy  to  LAMA  situations. 
As  is  the  case  under  our  present  policy, 
we  believe  it  will  be  exceedingly  rare 
that  a  patient  leaves  one  hospital  in 
LAMA  status,  and  is  readmitted  to  a 
second  hospital  on  the  same  day  for  an 
unrelated  purpose.  Because  the  need  for 
a  hospital  to  supply  documentation 
would  only  arise  in  these  rare 
situations,  we  do  not  believe  this  policy 
change  creates  an  additional  burden  for 
hospitals. 

In  relation  to  the  appropriateness  of  a 
general  policy  expansion  as  opposed  to 
a  review  and  adjustment  of  individual 
hospital's  claims,  we  believe  a  general 
policy  expansion  is  necessary  in  this 
circumstance.  As  described  in  the 
proposed  rule  and  above  in  this  final  ' 
rule,  we  considered  proposing  a  policy 
that  would  be  based  on  whether  the 
hospital  actively  participated  in  the 
transfer  and  that  would  exempt  from  the 
transfer  definition  cases  in  which  the 
hospital  had  absolutely  no  knowledge 
that  the  patient  intended  to  go  to 
another  hospital.  However,  we  did  not 
propose  such  a  policy  because  it  would 
require  a  determination  as  to  whether 
the  hospital  or  the  physician  had 
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knowledge  o  the  patient's  intentions. 
We  believed  that  if  we  adopted  such  a 
policy,  we  w  auld  be  creating  a  financial 


to  hospitals  for  ensuring  an 
cooperative  transfer  once  a 
seen  made  by  the  patient 
s  family  to  leave  the 


:  Several  commenters  wrote 
that  CMS  wa  ;  overreacting  to  anecdotal 
examples  and  that  the  proposed  policy 
was  "not  susjainable  "under  any 
application  of  reasonableness."  They 
suggested  that,  rather  than  put  the 
burden  on  all  hospitals  due  to  the  abuse 
from  these  isolated  incidents,  hospitals 
should  be  ev;  luated  from  the  frequency 
of  LAMA  disi  iharges.  Those  that  fall 
outside  of  the  "norm"  could  be 
investigated,  similar  to  the  outlier 
studies. 

Response: '  Ve  agree  that  the  problems 
uncovered  in  the  OIG's  report  on 
transfers  repc  rted  as  LAMAs  are 
relatively  sm;  11  within  the  overall  scope 
of  the  IPPS.  Ill  fact,  we  made  the  point 
to  OIG  in  our  comments  on  a  draft  of  its 
report  that  thi  lir  findings  equated  with 
one  inapprop  iate  LAMA  discharge  per 
hospital  per  year.  However,  the  OIG 
found  this  pre  blem  was  not  spread 
equally  acros!  all  hospitals,  but 
occiured  disproportionately  in  a  small 
number  of  hospitals. 

We  believe  ive  are  establishing  clear 
and  unequivo  :al  policies  for  handling 
those  situatioi  is  that  do  occur  and  that 
this  policy  ch  mge  will  have  a  minimal 
impact  on  the  majority  of  hospitals 
nationwide.  C  onsequently,  we  are 
finalizing  the  :hange  to  our  regulations 
to  expand  our  definition  of  a  transfer 
under  §  412.41  b)  to  include  all  patients 
who  are  admi  ted  to  another  IPPS 
hospital  on  th  ;  same  day  that  the 
patient  is  disc  larged  from  an  IPPS 
hospital,  unlei  ;s  the  first  (transferring) 
hospital  can  d  smonstrate  that  the 
patient's  treat:  aent  was  completed  at  the 
time  of  discha  -ge  fi-om  that  hospital, 
effective  for  di  scharges  occurring  on  or 
after  October  :  ,  2003. 

Cominen^■  Commenters  stated  that  the 
proposed  expa  nded  definition  of  a 
transfer  provic  es  no  guidance  to 
hospitals  as  to  what  would  be 
acceptable  doc  umentation  that  the 
patient's  treatnent  was  completed  at  the 
time  of  discha  ge.  Some  commenters 
asked  whether  an  exact  match  of  the 
principal  diagnoses  codes  for  the  two 
admissions  wc  uld  be  used  to  determine 
that  the  same-(  lay  readmission  was 
related  to  the  frior  discharge.  One 
commenter  su|  gested  that  it  would  be 
more  appropri  »te  for  the  fiscal 
intermediary  h )  request  medical 
documentatioi  from  both  hospitals 
involved  in  th(  i  transfer  in  order  to 


determine  whether  a  transfer  payment 
should  be  made  to  the  transferring 
hospital,  rather  than  solely  requesting 
documentation  from  the  transferring 
hospital. 

Another  commenter  asserted  that 
CMS  is  placing  the  burden  of  correcting 
this  situation  on  all  hospitals  rather 
than  directing  fiscal  intermediaries  to 
develop  screens  to  identify  these  cases. 
In  addition,  they  noted  possible 
conflicts  of  sharing  information  between 
hospitals  regarding  patient  care  due  to 
new  HIPAA  requirements. 

Response:  We  anticipate  the 
documentation  necessary  to  establish 
that  the  readmission  was  unrelated  to 
the  prior,  same-day  discharge  would  be 
similar  to  the  type  of  documentation 
relied  upon  by  fiscal  intermediaries  and 
Quality  Improvement  Organizations 
(QIOs)  to  evaluate  whether  patients 
were  discharged  prematurely.  (For 
example,  section  4135  of  the  Peer 
Review  Manual  discusses  discharge 
review.)  That  is,  there  are  exiVtihg 
practices  for  determining  that  patients 
were  medically  unstable  at  discharge  or 
the  discharge  was  inconsistent  with  the 
patient's  need  for  continued  acute 
inpatient  hospitalization.  Therefore, 
there  should  be  no  breach  in  HIPAA 
disclosure  requirements. 

We  are  developing  claims  processing 
systems  edits  to  more  accurately 
identify  transfers  that  are 
inappropriately  coded  as  discharges. 
These  edits  identify  claims  that  are 
entered  with  inappropriate  discharge 
codes  and  will  prevent  payment  to  the 
second  hospital  if  there  is  already  a 
discharge  from  another  hospital  in  the 
system  for  the  same  beneficiary  on  the 
same  day.  If  this  situation  occurs,  the 
claim  from  the  first  hospital  is  sent  back 
to  the  hospital  for  correction,  and  the 
second  claim  is  paid.  We  expect  a 
similar  edit  that  identifies  same-day 
readmissions  following  a  LAMA 
discharge  would  be  added  to  the  claims 
processing  system  edits. 

Comment:  One  commenter  requested 
clarification  as  to  the  appropriate 
discharge  destination  code  in  those 
situations  when  a  patient  left  the  first 
hospital  against  medical  advice  and  the 
fiscal  intermediary  notifies  this  hospital 
of  a  subsequent  same-day  admission  to 
another  hospital. 

Response:  This  situation  is  similar  to 
those  situations  in  which  a  hospital 
believes  and  intends  to  discharge  a 
patient  to  home,  but  is  subsequently 
notified  that  the  discharge  qualifies 
under  the  postacute  care  transfer  policy 
because  the  patient  received  qualifying 
postacute  care.  The  hospital  would 
submit  an  amended  bill  coded  to  reflect 
the  fact  that  the  hospital  now  has 


information  that  the  patient  received 
subsequent  care. 

2.  Technical  Correction 

Section  412.4(b)(2)  defines  a 
discharge  from  one  inpatient  area  of  the 
hospital  to  another  area  of  the  hospital 
as  a  transfer.  Although  this  situation 
may  be  viewed  as  an  intrahospital 
transfer,  it  does  not  implicate  the 
transfer  policy  under  the  IPPS.  In  the 
May  19,  2003'proposed  rule,  to  avoid 
confusion  and  to  be  consistent  with  the 
changes  to  §41 2.4(b)  described  at 
section  IV.A.3.  of  this  preamble,  we 
proposed  to  delete  existing  §  412.4(b)(2) 
ft'om  the  definition  of  a  transfer.  We  did 
not  receive  any  comments  on  this 
proposal.  Therefore,  we  are  deleting 
existing  §  412.4(b)(2)  firom  the  definition 
of  a  transfer. 

3.  Expanding  the  Postacute  Care 
Transfer  Policv  to  Additional  DRGs 
(§§  412.4(c)  and  (d)) 

Under  section  1886(d){5)(J)  of  the  Act, 
a  "qualified  discharge"  from  one  of  10 
DRGs  selected  by  the  Secretary,  to  a 
postacute  care  provider  is  treated  as  a 
transfer  case  beginning  with  discharges 
on  or  after  October  1,  1998.  This  section 
requires  the  Secretary  to  define  and  pay 
as  transfers  all  cases  assigned  to  one  of 
10  DRGs  selected  by  the  Secretary,  if  the 
individuals  are  discharged  to  one  of  the 
following  postacute  care  settings:         : 

•  A  hospital  or  hospital  unit  that  is 
not  a  subsection  1886(d)  hospital. 
(Section  1886(d)(1)(B)  of  the  Act 
identifies  the  hospitals  and  hospital 
units  that  are  excluded  from  the  term 
"subsection  (d)  hospital"  as  psychiatric 
hospitals  and  units,  rehabilitation 
hospitals  and  units,  children's  hospitals, 
long-term  care  hospitals,  and  cancer 
hospitals.) 

•  A  SNF  (as  defined  at  section 
1819(a)  of  the  Act). 

•  Home  health  services  provided  by  a 
home  health  agency,  if  the  services 
relate  to  the  condition  or  diagnosis  for 
which  the  individual  received  inpatient 
hospital  services,  and  if  the  home  health 
services  are  provided  within  an 
appropriate  period  (as  determined  by 
the  Secretary). 

In  the  July  31,  1998  IPPS  final  rule  (63 
FR  40975  through  40976),  we  specified 
the  appropriate  time  period  during 
which  we  would  consider  a  discharge  to 
postacute  home  health  services  to 
constitute  a  transfer  as  within  3  days 
after  the  date  of  discharge.  Also,  in  the 
July  31,  1998  final  rule,  we  did  not 
include  in  the  definition  of  postacute 
care  transfer  cases  patients  transferred 
to  a  swing-bed  for  skilled  nursing  care 
(63  FR  40977). 
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Section  1886(d)(5)(J)  of  the  Act 
directed  the  Secretary  to  select  10  DRGs 
based  upon  a  high  volume  of  discharges 
to  postacute  care  and  a  disproportionate 
use  of  postacute  care  services.  As 
discussed  in  the  July  31,  1998  final  rule, 
these  10  DRGs  were  selected  in  1998 
based  on  the  MedPAR  data  from  FY 
1996.  Using  that  information,  we 
identified  and  selected  the  first  20  DRGs 
that  had  the  largest  proportion  of 
discharges  to  postacute  care  (and  at  least 
14,000  such  transfer  cases).  In  order  to 
select  10  DRGs  from  the  20  DRGs  on  our 
list,  we  considered  the  volume  and 
percentage  of  discharges  to  postacute 
care  that  occurred  before  the  mean 
length  of  stay  and  whether  the 
discharges  occurring  early  in  the  stay 
were  more  likely  to  receive  postacute 
care.  We  identified  the  following  DRGs 
to  be  subject  to  the  special  10  DRG 
transfer  rule: 

•  DRG  14  (Intracranial  Hemorrhage 
and  Stroke  with  Infarction  (formerly 
"Specific  Cerebrovascular  Disorders 
Except  Transient  Ischemic  Attack")); 

•  DRG  113  (Amputation  for 
Circulatory  System  Disorders  Except 
Upper  Limb  and  Toe); 

•  DRG  209  (Major  Joint  Limb 
Reattachment  Procedures  of  Lower 
Extremity); 

•  DRG  210  (Hip  and  Femur 
Procedures  Except  Major  Joint 
Procedures  Age  <17  With  CC): 

•  DRG  211  (Hip  and  Femur 
Procedures  Except  Major  Joint 
Procedures  Age  <17  Without  CC); 

•  DRG  236  (Fractures  of  Hip  and 
Pelvis); 

•  DRG  263  (Skin  Graft  and/or 
Debridement  for  Skin  Ulcer  or  Cellulitis 
With  CC); 

•  Dl^G  264  (Skin  Graft  and/or 
Debridement  for  Skin  Ulcer  or  Cellulitis 
Without  CC); 

•  DRG  429  (Organic  Disturbances  and 
Mental  Retardation);  and 

•  DRG  483  (Tracheostomy  With 
Mechanical  Ventiliation  96  +  Hours  or 
Principal  Diagnosis  Except  Face,  Mouth, 
and  Neck  Diagnoses  (formerly 
"Tracheostomy  Except  for  Face,  Mouth, 
and  Neck  Diagnoses")). 

Similar  to  the  policy  for  transfers 
between  two  acute  care  hospitals,  the 
transferring  hospital  in  a  postacute  care 
transfer  for  7  of  the  10  DRGs  receives 
twice  the  per  diem  rate  the  first  day  and* 
the  per  diem  rate  for  each  following  day 
of  the  stay  before  the  transfer,  up  to  the 
full  DRG  payment.  However,  3  of  the  10 
DRGs  exhibit  a  disproportionate  share  of 
costs  ver^'  early  in  the  hospital  stay  in 
postacute  care  transfer  situations.  For 
these  3  DRGs,  hospitals  receive  50 
percent  of  the  full  DRG  payment  plus 
the  single  per  diem  (rather  than  double 


the  per  diem)  for  the  first  day  of  the  stay 
and  50  percent  of  the  per  diem  for  the 
remaining  days  of  the  stay,  up  to  the  full 
DRG  payment.  This  is  consistent  with 
section  1886(d)(5)(J)(i)  of  the  Act,  which 
recognizes  that  in  some  cases  "a 
substantial  portion  of  the  costs  of  care 
are  incurred  in  the  early  days  of  the 
inpatient  stay." 

Section  1886(d)(5)(J)(iv)  of  the  Act 
authorizes  the  Secretary  to  expand  the 
postacute  care  transfer  policy  beyond  10 
DRGs.  In  the  May  9,  2002  IPPS  proposed 
rule,  we  discussed  the  possibility  of 
expanding  this  policy  to  either  all  DRGs 
or  a  subset  of  additional  DRGs  (we 
identified  13  additional  DRGs  in  that 
proposed  rule)  (67  FR  31455).  However, 
as  discussed  further  in  the  August  1, 
2002  final  rule  (65  FR  50048).  we  did 
not  expand  the  postacute  care  transfer 
provision  to  additional  DRGs  for  FY 
2003.  The  commenters  on  the  options  in 
the  May  9,  2002  proposed  rule  raised 
many  issues  regarding  the  impact  of 
expanding  this  policy  that  we  needed  to 
consider  further  before  proceeding.  In 
particular,  due  to  the,  limited  time 
between  the  close  of  the  comment 
period  and  the  required  publication  date 
of  August  1,  we  were  unable  to 
completely  analyze  and  respond  to  all  of 
the  points  that  were  raised.  We 
indicated  that  we  would  continue  to 
conduct  research  to  assess  whether 
further  expansion  of  this  policy  may  be 
warranted  and,  if  so,  how  to  design  any 
such  refinements. 

Many  commenters  on  the  May  9,  2002 
proposed  rule  argued  that,  in  a  system 
based  on  averages,  expansion  of  the 
postacute  care  transfer  policy  negatively 
influences,  and  in  fact  penalizes, 
hospitals  for  efficient  care.  They 
claimed  that  this  policy 
indiscriminately  penalizes  hospitals  for 
efficient  treatment  and  for  ensuring  that 
patients  receive  the  right  care  at  the 
right  time  in  the  right  place.  They 
believed  that  the  postacute  care  transfer 
provision  creates  an  inappropriate 
incentive  for  hospitals  to  keep  patients 
longer. 

Commenters  also  expressed  concern 
that  the  expansion  of  the  transfer 
provision  violates  the  fundamental 
principle  of  the  IPPS.  The  DRG  system 
is  based  on  payments  that  will,  on 
average,  be  adequate.  These  commenters 
argued  that  expansion  of  the  postacute 
care  transfer  policy  would  give  the  IPPS 
a  per-diem  focus  and  would  mean  that 
hospitals  would  be  paid  less  for  shorter 
than  average  lengths  of  stay,  although 
they  would  not  be  paid  more  for  the 
cases  that  are  longer  than  average 
(except  for  outlier  cases). 

We  agree  that  the  transfer  policy 
should  not  hamper  the  provision  of 


effective  patient  care.  We  also  agree  that 
any  future  expansion  must  consider 
both  the  need  to  reduce  payments  to 
reflect  cost-shifting  out  of  the  acute  care 
setting  due  to  reductions  in  length  of 
stay  attributable  to  early  transfers  to 
postacute  care  and  the  need  to  ensure 
that  payments,  on  average,  remain 
adequate  to  ensure  effective  patient 
care.  Therefore,  we  have  assessed  the 
extent  to  which  the  current  postacute 
care  transfer  policy  balances  these 
objectives. 

"The  table  below  displays  the  results  of 
our  analysis.  We  first  examined  whether 
the  10  DRGs  included  in  the  policy 
continue  to  exhibit  a  relatively  high 
percentage  of  cases  transferred  to 
postacute  care  settings,  particularly 
among  cases  with  lengths  of  stay  shorter 
than  the  geometric  mean  for  the  DRG 
(these  cases  would  be  affected  by  the 
reduced  payments  for  transfers).  The 
table  shows  that  these  DRGs  continue  to 
contain  high  percentages  of  cases 
transferred  to  postacute  care  settings 
similar  to  those  we  reported  in  the  FY 
1999  final  rule  (63  FR  40975).  These 
results  would  appear  to  demonstrate 
that  the  postacute  care  transfer  policy 
has  not  greatly  altered  hospitals' 
treatment  patterns  for  these  cases. 

This  similarity  in  treatment  patterns 
is  further  evidenced  by  the  fact  that,  for 
6  of  the  10  DRGs,  the  geometric  mean 
length  of  stay  has  continued  to  decline 
in  the  5  years  since  the  policy  was 
implemented.  Accordingly,  hospitals 
have  continued  to  transfer  many 
patients  in  these  DRGs  before  the  mean 
length  of  stay,  despite  the  transfer 
policy.  As  we  stated  in  the  July  31,  1998 
final  rule,  the  transfer  provision  adjusts 
payments  to  hospitals  to  reflect  the 
reduced  lengths  of  stay  arising  from  the 
shift  of  patient  care  from  the  acute  care 
setting  to  the  postacute  care  setting  (63 
FR  40977).  This  policy  does  not  require 
a  change  in  physician  clinical 
decisionmaking  nor  in  the  manner  in 
which  physicians  and  hospitals  practice 
medicine:  It  simply  addresses  the 
appropriate  level  of  payments  once 
those  decisions  have  been  made. 

With  respect  to  whether  this  policy 
alters  the  fundamental  averaging 
principles  of  the  IPPS,  we  believe  the 
current  policy,  which  targets  specific 
DRGs  where  evidence  shows  hospitals 
have  aggressively  moved  care  to 
postacute  care  settings,  does  not  alter 
the  averaging  principles  of  the  system. 
In  fact,  it  could  be  said  to  enhance  those 
principles  because  a  transfer  case  is 
counted  as  only  a  fraction  of  a  case 
toward  DRG  recalibration  based  on  the 
ratio  of  its  transfer  payment  to  the  full 
DRG  payment  for  nontransfer  cases. 
This  methodology  ensures  the  DRG 


45408 


weight  calcul  ition  is  consistent  with  the 
payment  poHi  ;y  for  transfer  cases.  The 
last  column  o  the  table  below  indicates 
that  all  but  th  ee  of  these  DRGs  have 
experienced  i  icreases  in  DRG  weights 
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since  the  policy  was  implemented.  By 
reducing  the  contribution  of  transfer 
cases  to  the  calculation  of  the  DRG 
average  charge,  the  relative  weights  (the 
result  of  dividing  the  DRG  average 


charge  by  the  national  average  charge 
per  case)  are  higher  them  they  would 
otherwise  be.  This  is  because  transfers, 
particularly  short-stay  transfers,  have 
lower  total  charges,  on  average. 


DRG  title 


All  transfer 
cases 


and 


Hemorrtiage 
witti  Infarction. 
;ion  for  Circulatory  Sys- 
Disorders  Except  Upper 
and  Toe. 

Joint    and    Limb    Re- 
Procedures    of 
Extremity. 

Femur  Procedures  Ex- 
Major  Joint   Age   >17 
CC. 

i  Femur  Procedures  Ex- 
Major  Joint   Age   >17 
CC. 

of  Hip  and  Pelvis  

and/or  Debridement 
Skin  Ulcer  or  Cellulitis 
CC 

and/or  Debridement 
skin   Ulcer  or   Cellulitis 
CC 

Disturbances      and 
Retardation. 

With  Mechanical 

96    +    Hours   or 

Diagnosis    Except 

Mouth,  and  Neck  Di- 


Trache  Dstomy 
Vent  lation 
Prin(  ipal 


143,649 
24,470 


244,969 


87,253 


20,239 


26,583 
13,158 


1,759 

30,349 
21,818 


Percent  of 

all  cases 

transferred  to 

postacute  care 

setting 


48.88 


66.57 


66.66 


76.26 


72.38 


69.86 
62.00 


49.97 

53.25 
52.93 


Percent  of 

all  cases 

transferred 

prior  to  mean 

length  of  stay 


11.74 


30.12 


19.76 


35.67 


15.89 


11.20 
31.35 


18.81 

15.22 
27.34 


Percent 

change 

in  .mean  length 

of  stay  FYs 

1992-1998 


-29.17 


32.17 


-47.52 


-42.98 


44.44 


-34.85 
41.45 


-37.21 

-28.95 
-15.29 


Percent 

change 

in  mean  length 

of  stay  FYs 

1998-2003 


-5.88 


7.22 


15.09 


-6.15 


8.00 


6.98 
4.49 


1.85 

12.96 
2.37 


Percent 
change 
in  DRG  rel- 
ative weight 
FYs  1998- 
2003 


8.53 


9.21 


8.09 


0.1 


1.39 


-1.43 
9.36 


5.36 

-5.27 
1.38 
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transfers  across  all 
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between  DRGs 


where  the  care  is  increasingly  being 
shifted  to  postacute  care  sites  versus 
DRGs  where  some  patients  have  always 
been  discharged  to  postacute  care  early 
in  the  stay.  It  may  not  be  appropriate  to 
reduce  payment  for  these  latter  DRGs  if 
the  base  payment  already  reflects  a 
similar  postacute  care  utilization  rate 
(for  example,  in  these  cases  there  would 
be  no  cost  shifting). 

As  described  below,  we  proposed  an 
additional  19  DRGs,  based  on  declining 
mean  lengths  of  stay  and  high 
percentages  of  postacute  transfers,  for 
which  an  expansion  of  the  current 
policy  appeared  warranted. 

We  also  noted  that  MedPAC  has 
conducted  analysis  on  the  current 
postacute  care  transfer  policy.  Most 
recently,  in  its  March  2003  Report  to 
Congress,  MedPAC  recommended 
adding  13  additional  DRGs  to  the  10 
DRGs  covered  under  the  current  policy 
(page  46).  The  13  DRGs  were  the  same' 
DRGs  included  in  one  of  our  proposals 
to  expand  the  postacute  care  transfer 
policy  in  last  year's  IPPS  proposed  rule. 
MedPAC  did  not  recommend  expanding 
the  policy  to  include  all  DRGs  at  this 


time,  noting  that  this  expansion  might 
reduce  payments  to  some  hospitals  by 
as  much  as  4  percent.  Rather,  it 
suggested  evaluating  the  impact  of  a 
limited  expansion  before  extending  the 
policy  to  more  DRGs. 

MedPAC's  report  cites  several  reasons 
for  expanding  the  postacute  care 
transfer  policy  beyond  the  current  10 
DRGs.  First,  it  notes  the  continuing 
shifts  in  services  from  the  acute  care 
setting  to  the  postacute  care  setting. 
Second,  the  report  points  to  different 
postacute  care  utilization  for  different 
hospitals,  particularly  based  on 
geographic  location.  Third,  the  report 
states:  "the  expanded  transfer  policy 
provides  a  better  set  of  incentives  to 
protect  beneficiaries  from  potential 
premature  discharge  to  postacute  care." 
Fourth,  MedPAC  notes  that  the  policy 
improves  payment  equity  across 
hospitals  by:  reducing  payments  to 
hospitals  that  transfer  patients  to 
postacute  care  while  making  full 
payments  to  hospitals  that  provide  all  of 
the  acute  inpatient  services  in  an  acute 
care  setting:  and  maintaining  more 
accurate  DRG  weights  that  reflect  the 
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true  resource  utilization  required  to 
provide  the  full  course  of  acute 
inpatient  care,  as  distinguished  from  the 
partial  services  provided  to  patients 
who  are  transferred  to  postacute  care. 
Since  the  publication  of  last  year's 
rule,  we  have  conducted  an  extensive 
analysis  to  identify  the  best  method  by 
which  to  expand  the  postacute  care 
transfer  policy.  Similar  to  the  analysis 
used  to  identify  the  current  10  DRGs,  in 
the  May  19,  2003  proposed  rule,  we 
proposed  to  identify  DRGs  with  high 
postacute  care  transfer  rates  and  at  least 
14,000  transfer  cases.  However,  rather 
than  ranking  DRGs  on  the  basis  of  the 
percentage  of  all  postacute  care 
transfers,  we  proposed  to  rank  DRGs  on 
the  basis  of  the  percentage  of  postacute 
care  transfers  occurring  before  the  DRG 
geometric  mean  length  of  stay.  This  is 
because  only  transfers  that  occur  before 
the  geometric  mean  length  of  stay, 
minus  one  day  due  to  the  policy  that 
hospitals  receive  double  the  per  diem 
for  the  first  day,  are  impacted  by  the 
transfer  policy.  In  order  to  focus  on 
those  DRGs  where  this  policy  woujd 
have  the  most  impact,  we  proposed  to 
include  only  DRGs  where  at  least  10 
percent  of  all  cases  were  transferred  to 


postacute  care  before  the  geometric 
mean  length  of  stay.  (We  note  that 
preceding  sentence  was  stated 
incorrectly  in  the  proposed  rule.  The 
criterion  should  have  read  "at  least  10 
percent  of  all  cases  that  were  transferred 
to  postacute  care  were  transferred  before 
the  geometric  mean  length  of  stay.")  The 
next  proposed  criterion  is  to  identify' 
DRGs  with  at  least  a  7-percent  decline 
in  length  of  stay  over  the  past  5  years 
(from  FY  1998  to  FY  2003).  This 
criterion  would  focus  on  those  DRGs  for 
which  hospitals  have  been  most 
aggressively  discharging  patients  sooner 
into  postacute  care  settings.  Finally,  we 
proposed  to  include  only  DRGs  with  a 
geometric  mean  length  of  stay  of  at  least 
3  days  because  the  full  payment  is 
reached  on  the  second  day  for  a  DRG 
with  a  3-day  length  of  stay. 

Using  these  criteria,  we  proposed  19 
additional  DRGs  to  include  in  the 
postacute  care  transfer  policy.  However, 
some  of  the  13  DRGs  proposed  last  year 
(and  included  in  MedPAC's  proposed 
expansion)  were  not  included  in  the 
May  19,  2003  proposed  rule.  For 
example,  DRGs  79  and  80  (Respiratory 
Infections  and  Inflammations  Age  >17 
With  and  Without  CC,  respectively) 


were  included  in  last  year's  proposed 
expansion  but  were  not  included  in  the 
proposed  rule  for  FY  2004.  DRGs  79  and 
80  were  excluded  from  the  proposed 
rule  because  they  did  not  exhibit  a 
decline  in  length  of  stay  of  at  least  7 
percent  over  the  past  5  years. 

We  noted  that  7  of  the  proposed  19 
DRGs  are  paired  DRGs  (that  is,  they 
contain  a  CC  and  no-CC  split).  Because 
these  DRGs  are  paired  DRGs  (that  is,  the 
only  difference  in  the  cases  assigned  to 
DRG  130,  for  example,  as  opposed  to 
DRG  131  is  that  the  patient  has  a 
complicating  or  comorbid  condition), 
we  proposed  to  include  both  DRGs 
under  this  expanded  policy.  If  we  were 
to  include  only  DRG  130  in  the  transfer 
policy,  we  believed  there  would  be  an 
incentive  for  hospitals  not  to  include 
any  code  that  would  identify  a 
complicating  or  comorbid  condition,  so 
that  a  transfer  case  would  be  assigned  to 
DRG  131  instead  of  DRG  130. 

Using  the  selection  criteria  described 
above,  we  proposed  the  following  19 
DRGs  to  include  under  the  postacute 
care  transfer  policy  (in  addition  to  the 
10  DRGs  already  subject  to  the  policy). 


Percent  of 

Percent  of 

Percent 

Percent 

All  transfer 

all  xases 

all  cases 

change 

change 

DRG 

DRG  title 

transferred  to 

transferred 

in  mean  length 

in  mean  length 

cases 

postacute  care 

prior  to  mean 

of  stay  FYs 

of  stay  FYs 

setting 

length  of  stay 

1992-1998 

1998-2003 

12  

Degenerative  Nervous  System  Disorders  

39.034 

54.13 

13.10 

-21.74 

-12  00 

24 

Rpi7iirp  and  Headache  Aae  >17  With  CC     

19,239 

35.67 

11.63 

-20.75 

-7.69 

25  

Seizure  and  Headache  Age  >17  Without  CC  

4,738 

19.15 

2.15 

-14.29 

-10.71 

89  

Simple  Pneumonia  and  Pleurisy  Age  >  17  With 

CC. 
Simple  Pneumonia  and  Pleurisy  Age  >17  With- 

175,441 

34.86 

11.37 

-18.31 

-11.11 

90  

9.544 

20.86 

2.82 

-20.37 

-15  00 

out  CC. 

121  

Circulatory  Disorders  With  AMI  and  Major  Com- 
plication, Discharged  Alive. 

79,242 

52.52 

20.46 

-21.95 

-  1 1  67 

122  

Circulatory  Disorders  With  AMI  Without  Major 
Complications  Discharged  Alive. 

33.028 

48.91 

24.09 

-26.67 

-23.08 

130 

Perinheral  Vascular  Disorders  With  CC      

31,106 

37.78 

14.27 

-13.11 

- 1 1 .76 

131  

Peripheral  Vascular  Disorders  Without  CC  

5,723 

23.08 

5.42 

-4.44 

-19.51 

239  

Pathological  Fractures  and  Musculoskeletal  and 
Connective  Tissue  Malignancy. 

23.188 

53.54 

21  96 

-22.67 

-7.55 

243  

Medical  Back  Problems 

36,772 

41.49 

13.61 

-14.00 

-7.50 

277  

Cellulitis  Age  >17  With  CC 

35,015 

37.77 

14.03 

-21.43 

-7.84 

278 

Cellulitis  Aae  >17  Without  CC 

6.526 

22.05 

3.11 

- 18.87 

-10.00 

296  

Nutritional  and  Miscellaneous  Metabolic  Dis- 
orders Age  >17  With  CC. 

104,216 

40.05 

11.88 

-21.67 

-9.30 

297  

Nutritional  and  Miscellaneous  Metabolic  Dis- 
orders Age  >17  Without  CC. 

12.649 

28.03 

2.17- 

-17.50 

-10.00 

320  

Kidney  and  Urinary  Tract  Infectious  Age  >17 
With  CC. 

77,669 

44.64 

12.40 

-23.88 

-  8.51 

321  

Kidney  and  Urinary  Tract  Infections  Age  >17 
Without  CC. 

8,610 

29.90 

5.67 

-20.41 

-13  89 

462  

Rehabilitation  

147,211 

56.59 

22.69 

-22.54 

- 1 1 .43 

468  

Extensive  OR.  Procedure  Unrelated  to  Principal 
Diagnosis. 

24.783 

44.51 

18.53 

-20.30 

-7.07 

We  proposed  to  revise  §  412.4(d)  to 
incorporate  these  additional  19  DRGs  as 
qualifying  DRGs  for  transfer  payments 


and  to  make  a  conforming  change  to 
§  412.4(c). 


We  also  examined  whether  any  of 
these  DRGs  would  qualify  for  the 
alternative  payment  methodology  of  50 
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percent  of  th(  full  DRG  payment  plus 
the  per  diem  or  the  first  day  of  the  stay, 
and  50  percei  it  of  the  per  diem  for  the 
remaining  da  -s  of  the  stay,  up  to  the  full 
DRG  paymen  specified  in  existing 
regulations  iiider  §  412.4(f).  To  identify 
the  DRGs  thai  might  qualify,  we 
compared  the  average  charges  for  all 
cases  with  a  1  ;ngth  of  stay  of  1  day  to 
the  average  cl  arges  of  all  cases  in  a 
particular  DR  j.  To  qualify'  for  the 
alternative  m(  thodology,  we  indicated 
that  the  avera  ;e  charges  of  1-day 
discharge  casi  s  must  be  at  least  50 
percent  of  the  average  charges  for  all 
cases  in  the  D  IG. 

Based  on  th  s  analysis,  we  determined 
that  5  out  oft  le  proposed  19  DRGs 
would  qualify  for  this  payment  method 
(DRGs  25.  122 ,  131,  297,  and  321). 
However,  the  act  that  the  average 
charges  of  1-d  ly  stays  equal  at  least  50 
percent  of  the  average  charges  for  all 
cases  in  these  DRGs  is  due  to  the  very 
short  lengths  ( if  stay  for  these  DRGs. 
Therefore,  we  did  not  propose  to 
include  them  n  the  alternative  payment 
methodology,  "or  example,  for  a  DRG 
with  a  3-day  g  ;ometric  mean  length  of 
stay,  full  DRG  aayment  will  be  made  on 
the  second  da]  of  the  stay,  regardless  of 
which  paymer  t  methodology  is  used. 
Therefore,  in  t  le  May  19,  2003  proposed 
rule,  we  propo  sed  that  none  of  the  19 
additional  DR(  is  that  we  were  proposing 
to  add  to  the  p  jstacute  care  transfer 
policy  would  \  e  paid  under  the 
alternative  pa\  ment  methodology. 

We  also  ana;  yzed  the  10  DRGs  that  are 
currently  subj(  ct  to  the  postacute  care 
transfer  policy  Of  the  three  DRGs  that 
are  receiving  p  lyments  under  the 
special  payment  (transfers  after  1  day 
inciu-  charges  equal  to  at  least  50 
percent  of  the  i  iverage  charges  for  all 
cases).  Unlike  he  five  DRGs  that  would 
otherwise  mee  this  criterion,  the 
geometric  mea  i  length  of  stay  of  both 
DRG  209  and  211  is  over  4  days.  In 
addition,  DRG  JIO  is  currently  paid 
under  the  spec  al  payment 
methodology.  I  ut  our  current  analysis 
indicates  avera  je  charges  for  1-day  stays 
are  less  than  5(  percent  of  the  average 
charges  for  all  (  ases  in  the  DRG. 
Nonetheless,  D  ?G  210  is  paired  with 
DRG  211,  whic  i  meets  the  criteria. 
Therefore,  we  {  roposed  that  DRG  210 
would  continui  i  to  be  paid  under  the 
special  paymer  t  methodology.  Similar 
to  our  rationale  for  including  both 
paired  DRGs  w  len  one  qualifies  for 
inclusion  in  th(  postacute  care  transfer 
policy,  we  prop  osed  to  include  both 
DRGs  in  this  pa  ir  under  the  special 
payment  methodology.  Accordingly,  we 
proposed  that  only  DRGs  209.  210,  and 
211  that  are  currently  paid  under  the 
alternative  tran  ifer  payment 


methodology  would  continue  to  be  paid 
under  this  methodology. 

Finally,  we  noted  that  the  OIG  has 
prepared  several  reports  that  examined 
hospitals'  compliance  with  proper 
coding  of  patients'  discharge  status  as 
transferred  under  our  guidelines,  and 
has  found  substantial  noncompliance 
leading  to  excessive  payments. "^ 
Specifically,  the  OIG  found  hospitals 
submitting  claims  indicating  the  patient 
had  been  discharged  when,  in  fact,  the 
patient  was  transferred  to  a  postacute 
care  setting.  As  we  indicated  in  the  May 
8.  1998  Federal  Register  (63  FR  25593), 
hospitals  found  to  be  intentionally 
engaging  in  such  practices  may  be 
investigated  for  fraudulent  or  abusive 
billing  practices.  We  intend  to  work 
with  the  OIG  to  develop  the  most 
appropriate  response  to  ensure  all 
hospitals  are  compliant  with  our 
guidelines. 

Comment:  Many  commenters  argued 
that  any  expansion  of  the  postacute  care 
transfer  policy,  and  even  the  policy 
itself,  undermines  clinical 
decisionmaking  and  penalizes  hospitals 
for  providing  the  right  care  at  the  right 
time  and  in  the  right  setting. 
Commenters  further  argued  that  the 
policy  itself  violates  the  original 
premise  of  the  IPPS,  because  it  makes  it 
difficult  or  impossible  for  hospitals  to 
break-even  on  patients  who  receive 
postacute  care  after  discharge.  One 
commenter  argued  that  hospitals  lose  if 
patients  are  discharged  prior  to  the 
mean  length  of  stay,  and  they  lose  if 
patients  are  discharged  after  the  mean 
length  of  stay. 

Commenters  also  argued  the  postacute 
care  transfer  policy  is  not  good  policy 
because  it  may  create  a  perverse 
incentive  for  hospitals  to  increase 
patients'  lengths  of  stay.  One 
commenter  expressed  concern  that 
longer  lengths  of  stay  would  result  from 
a  shift  in  focus  from  per-case  cost 
control  to  per-day  cost  control.  The 
commenter  suggested  that  this  policy 
sends  a  conflicting  message  to  hospital 
administrators  who  have  taken  steps 
recently  to  reduce  their  hospitals' 
average  lengths  of  stay. 

Some  commenters  pointed  out  that 
the  postacute  care  transfer  policy  fails  to 
acknowledge  or  recognize  that,  for  many 
patients,  postacute  care  is  already 
reflected  in  the  IPPS  base  payment  rate 
for  many  DRGs.  In  particular,  hospitals 
in  certain  regions  of  the  country  have 
historically  had  lower  average  lengths  of 
stay,  and  therefore,  these  hospitals  are 


'•  The  OIG  report  identification  numbers  are:  A- 
04-00-02162.  .A-04-00-01210.  A-04-0122,  and  A- 
04-02-07005. 


disproportionately  impacted  by  this 
policy. 

Other  commenters  suggested  the  DRG 
relative  weights  are  self-adjusting,  and 
as  patients  spend  less  time  in  the  acute 
care  setting  and  costs  decrease,  the  DRG 
relative  weights  will  begin  to  fall. 
Therefore,  there  is  no  need  for  a 
postacute  care  transfer  policy. 

Commenters  also  noted  the  increasing 
costs  of  dealing  with  these  higher  cost 
cases,  and  that  transfer  payments  do  not 
adequately  cover  the  costs  of  the  newer 
and  better  treatment  that  is  resulting  in 
shorter  lengths  of  stay.  Commenters 
objected  to  the  expansion  of  the  policy 
due  to  the  current  financial  pressure 
that  many  hospitals  are  currently  under 
because  of  nursing  shortages, 
inadequate  Medicare  payment  for 
services  they  provide,  and  increasing 
costs  associated  with  malpractice  and 
insurance  costs  and  increasing  costs  of 
pharmaceuticals  and  equipment.  They 
also  noted  the  financial  burden  in 
preparing  to  treat  the  aging  "baby 
boomer"  generation  and  costs  associated 
with  emergency  management 
preparation. 

Commenters  argued  that  many 
hospitals  are  suffering  as  a  result  of  not 
receiving  the  full  market  basket  update 
(accounting  for  inflation  each  year),  and 
further  expansion  of  the  postacute  care 
transfer  policy  will  further  limit  their 
resources.  In  addition,  they  argued, 
Congress  already  addresses  the  issues  of 
shorter  lengths  of  stay  when  it 
determines  the  market  basket  update 
each  year.  In  effect,  they  claimed, 
hospitals  whose  lengths  of  stay  decline 
significantly  are  not  praised,  but 
penalized — twice — for  their  efforts  to 
provide  better  care.  One  commenter 
wrote  to  "respectfully  submit  that  to 
deal  with  fraudulent  providers  in  this 
sweeping  maimer  is  inconsistent  and 
inappropriate." 

Response:  We  disagree  that  the 
postacute  care  transfer  policy  is  contrary 
to  the  fimdamental  theory  of  the  IPPS. 
Concern  that  hospitals  would  shift  a 
portion  of  the  acute  care  services  to 
other  providers  in  response  to  the 
incentives  of  the  IPPS  has  been  an 
ongoing  concern.  In  fact,  in  response  to 
a  comment  during  the  first  year  of  the 
IPPS  on  the  hospital-to-hospital  transfer 
policy,  we  stated  that  "(t)he  rationale  for 
per  diem  payments  as  part  of  our 
transfer  policy  is  that  the  transferring 
hospital  generally  provides  only  a 
limited  amount  of  treatment.  Therefore, 
payment  of  the  full  prospective  payment 
rate  would  be  unwarranted"  (49  FR 
244).  We  also  note  that  in  its  earliest 
update  recommendations,  the 
Prospective  Payment  Assessment 
Commission  (a  predecessor  to  MedPAC) 
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included  what  it  called  a  site-of-service 
substitution  adjustment  to  account  for 
the  shifting  of  portions  of  inpatient  care 
to  other  settings. 

We  disagree  that  the  postacute  care 
transfer  policy  creates  a  perverse 
incentive  to  keep  patients  in  the 
hospital  longer  than  necessary.  Our 
view  is  the  policy  simply  responds  to 
changing  medical  practice  and 
addresses  the  appropriate  level  of 
payment  once  clinical  decisions  about 
the  most  appropriate  care  in  the  most 
appropriate  setting  have  been  made.  The 
validity  of  this  position  is  substantiated 
by  the  finding  that  the  geometric  mean 
length  of  stay  for  6  of  the  10  DRGs 
currently  included  in  the  policy  have 
continued  to  fall  since  the  policy  was 
implemented. 

In  regard  to  the  comment  that  the 
policy  fails  to  recognize  that  the  DRG 
base  payments  reflect  some  degree  of 
postacute  care,  we  note  that  the  policy 
is  intended  to  recognize  that,  since  the 
implementation  of  the  IPPS,  the  use  of 
postacute  care  has  generally  increased. 
For  many  DRGs,  the  use  of  postacute 
care  continues  to  increase  at  a  high  rate. 
However,  an  increase  in  the  frequency 
of  the  use  of  postacute  care  does  not,  by 
itself,  necessitate  a  policy  response.  If 
patients  continue  to  receive  the  full 
course  of  acute  care  in  the  IPPS  setting 
prior  to  transfer,  a  full  DRG  payment  is 
warranted.  However,  if  patients  begin  to 
be  transferred  to  postacute  care  settings 
to  receive  care  that,  during  the  IPPS 
base  period,  was  provided  in  the  IPPS 
setting,  paying  a  full  DRG  would  not  be 
appropriate  because  some  of  the  care  on 
which  the  full  DRG  payment  is  based  is 
now  being  provided  in  the  postacute 
care  setting. 

This  shin  in  the  setting  where  care  is 
provided  is  not  accounted  for  through 
DRG  recalibration.  During  recalibration, 
reductions  in  the  relative  weights  of     • 
certain  DRGs  result  in  increases  in  the 
weights  of  other  DRGs.  Therefore,  there 
is  no  net  reduction  in  the  IPPS 
payments  to  hospitals,  even  though 
some  of  the  care  that  used  to  be 
provided  in  the  acute  inpatient  setting 
is  now  provided  elsewhere. 

Comment:  Commenters  took  issue 
with  our  evaluation  of  the  impact  of  the 
postacute  care  transfer  policy  on  the 
averaging  aspects  of  the  IPPS  if  the 
policy  were  expanded.  Pointing  to  our 
statement  in  the  August  1 ,  2002  Federal 
Register  that  we  intended  to  undertake 
a  more  comprehensive  analysis  of  this 
issue,  some  commenters  stated  that  we 
did  not  provide  such  a  comprehensive 
analysis  or  include  a  discussion  of  the 
topic  in  the  proposed  rule. 

However,  other  commenters 
expressed  appreciation  for  our  analysis 


of  the  impacts  of  the  existing  policy  in 
the  proposed  rule.  One  commenter 
noted  that  we  had  made  some 
interesting  and  potentially  valid  points 
that  an  expanded  transfer  policy  would 
eliminate  or  reduce  some  of  the 
problems  caused  by  making  national 
average  payments  to  all  hospitals, 
regardless  of  treatment  patterns  and 
patient-mix  within  specific  DRGs 
(although  this  commenter  suggested  that 
we  address  the  payment  inequities 
caused  by  expensive  short-stay  cases,  or 
"inliers"). 

Several  commenters  noted  that  the 
recalculation  of  weights  in  the  affected 
DRGs  is  unfair  because,  in  the  system  of 
averages,  transfers  are  accounted  for  as 
only  partial  cases  but  the  remaining 
cases  are  not  adjusted  upward.  The 
commenter  wrote:  "[i]f  a  DRG's  length 
of  stay  is  declining,  doesn't  that  suggest 
recalibration  of  the  relative  weight?" 
The  commenter  believed  inclusion  of 
reduction  in  length  of  stay  criteria  "begs 
the  question  of  what  is  the  true  average 
length  of  stay  for  these  particular  DRGs. 
If  these  DRGs  are  experiencing  a  large 
percentage  of  cases  transferred  prior  to 
the  average  length  of  stay,  it  logically 
follows  that  the  average  length  of  stay 
would  be  less." 

Response:  We  regret  that  commenters 
perceived  that  we  neglected  to  address 
this  important  issue.  Our  point  in 
evaluating  the  DRG  relative  weights  for 
the  10  DRGs  that  are  currently  included 
in  the  policy  was  to  make  the  point  that 
reducing  the  contribution  of  transfer 
cases  in  the  DRG  relative  weight 
recalibration  enhances  the  averaging 
mechanism  for  these  DRGs.  By  treating 
transfer  cases  as  less  than  a  full 
discharge  (reducing  the  denominator), 
we  effectively  inflate  the  charges  (the 
numerator)  to  reflect  the  higher  charges 
that  would  have  occurred  if  the  patient 
had  been  transferred.  This  increases, 
rather  than  decreases,  the  average 
charges  (and  thus  the  relative  weights) 
for  the  affected  DRGs. 

For  example,  the  DRG  weights  for 
each  of  these  10  DRGs  declined  over  the 
5-year  period  (FYs  1993  through  1998) 
immediately  preceding  the 
implementation  of  this  policy.  However, 
as  shown  in  the  table  above,  the  DRG 
weights  for  all  but  three  of  these  DRGs 
have  increased  during  the  5-years  since 
implementation  of  this  policy.  Payments 
for  all  cases  in  these  DRGs  were 
declining  as  the  number  of  cases  being 
transferred  to  postacute  care  increased 
and  the  average  length  of  the  inpatient 
acute  stay  decreased.  However,  since 
implementation  of  the  policy,  payments 
for  the  cases  that  are  not  implicated 
under  this  policy  are  rising  in  most  of 
the  10  DRGs.  In  those  DRGs  where  the 


relative  weight  has  declined  in  over  the 
5-year  period  since  implementation  of 
this  policy,  the  geometric  mean  length 
of  stay  has  continued  to  decline. 

As  discussed  above,  the  premise  of 
the  postacute  care  transfer  policy  is  that 
hospitals  have  shifted  some  of  the  acute 
care  formerly  provided  in  the  hospital 
into  the  postacute  care  setting.  This 
distorts  the  averaging  principle  of  the 
IPPS  because  the  average  case  is  now 
less  expensive  without  a  corresponding 
adjustment  to  the  base  rate.  However,  a 
high  percentage  of  postacute  care 
utilization  by  cases  in  a  particular  DRG 
does  not,  by  itself,  create  a  distortion,  if 
the  high  postacute  care  utilization  was 
also  reflected  in  the  calculation  of  the 
base  rate. 

Therefore,  to  ensure  that  any 
proposed  expansion  of  the  postacute 
care  transfer  policy  did  not  improperly 
distort  the  averaging  principles  of  the 
IPPS,  we  evaluated  the  change  in  the 
mean  lengths  of  stay  for  the  DRGs  we 
proposed  to  add  to  the  policy  to  identify 
those  in  which  the  high  postacute  care 
utilization  is  resulting  in  shorter  lengths 
of  stay  and  lower  costs.  These  shorter 
stays  represent  a  shift  in  the  site  (and 
costs)  of  care  relative  to  the  base  period, 
and,  thus,  a  distortion  in  the  averaging 
principle  of  the  IPPS. 

Comment:  Several  commenters  argued 
that  the  postacute  care  transfer  policy  is 
no  longer  necessary,  as  lengths  of  stay 
have  stabilized  and  Medicare  spending 
on  postacute  care  has  slowed.  In 
particular,  commenters  pointed  to  the 
transition  of  postacute  care  provider 
types  to  prospective  payment  systems, 
which  reduces  the  incentives  for 
postacute  care  providers  to  agree  to 
admit  very  sick  patients  from  an  acute 
care  hospital.  One  commenter  argued 
that  the  concept  of  duplicate  payment 
for  the  same  care  is  a  misconception 
when  both  the  acute  and  the  postacute 
care  providers  Eire  paid  under  a 
prospective  payment  system.-' 

Commenters  claimed  the  policy  puts 
an  undue  burden  on  them  to  be  required 
to  track  patients  after  they  are 
discharged  to  another  setting.  They 
claimed  this  creates  an  "unworkable" 
situation  for  them  by  making  hospitals 
track  patients  and  requiring  frequent 
payment  and  claim  readjustments.  They 
noted  the  relatively  small  payment 
impact  for  all  hospitals  (only  0.2 
percent)  compared  to  the  administrative 
burden  hospitals  will  incur  to 
administer  the  expansion  of  the  policy. 

Response:  We  agree  that  postacute 
care  providers  are  likely  to  be  less 
willing  to  admit  very  sick  patients 
under  prospective  payment  systems 
than  they  were  under  cost 
reimbursement  payment  methodologies. 
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exempt  units.  The  commenters  added 
that  these  units  are  not  subject  to  the 
postacute  care  transfer  policy  and 
should  not  have  been  included  in  the 
analysis.  The  commenters  pointed  out 
that  DRG  462  (Rehabilitation)  only 
qualifies  as  a  result  of  the  inclusion  of 
transfers  from  IPPS-exempt  units  in  the 
analysis. 

Response:  We  do  not  believe  it  is 
necessary  to  evaluate  whether  the 
lengths  of  stay  for  the  DRGs  cinrently 
included  in  the  policy  are  declining. 
One  would  expect  that,  to  the  extent 
patients  were  being  transferred  early  in 
the  episode  of  care  to  a  postacute  care 
setting  in  order  to  minimize  costs  to  the 
acute  care  hospital  (as  opposed  to  a 
general  shift  in  the  clinical  care  for 
particular  cases,  which  is  more  likely  to 
result  in  a  continued  drop  in  the  length 
of  stay  despite  the  inclusion  of  the  DRG 
in  the  transfer  policy),  inclusion  of  a 
particular  DRG  in  the  postacute  care 
transfer  policy  would  be  likely  to 
stabilize  the  mean  length  of  stay  for  the 
DRG.  Therefore,  we  did  not  evaluate  the 
current  DRGs  included  in  the  policy  to 
the  7-percent  decline  in  the  length  of 
stay  criterion. 

We  also  note  that  included  in  the 
commenter's  list  of  11  DRGs  that  it 
claim  did  not  meet  the  new  criteria.  6 
of  these  DRGs  are  paired  DRGs  and  were 
not  selected  based  on  meeting  the 
criteria,  but  rather  were  included  due  to 
the  paired  natiu-e  of  the  DRG. 

We  have  analyzed  the  remaining  5 
DRGs  the  commenter  identified  as 
having  not  met  the  criteria  that  at  least 
10  percent  of  all  postacute  care  transfer 
cases  occur  before  the  geometric  mean 
length  of  stay.  However,  it  appears  the 
commenter  divided  the  total  number  of 
transfer  cases  by  the  total  number  of 
cases  in  the  DRG.  rather  than  dividing 
by  the  number  of  postacute  care  transfer 
cases.  Using  the  data  the  commenter 
provided  to  us,  we  found  that  all  but  1 
DRG  met  the  10  percent  short-stay 
transfer  definition  we  had  proposed, 
with  one  DRG  being  a  pair  to  another 
DRG  that  does  meet  the  criterion. 


However,  we  do  agree  with  the  notion 
that,  to  be  included  in  the  postacute 
care  transfer  policy,  DRGs  currently 
included  in  the  policy  should  continue 
to  meet  all  of  the  other  applicable 
criteria.  In  addition,  concerns  from  the 
commenters  encouraged  us  evaluate 
whether  the  variation  from  year  to  year 
might  also  needs  to  be  accounted  for  in 
our  new  criteria.  Therefore,  in  order  to 
improve  the  year-to-year  stability  of  all 
the  DRGs  included  in  the  policy,  in  this 
final  rule,  we  are  adding  the 
requirement  that  the  criteria  must  be 
met  during  both  of  the  2  most  recent 
years  for  which  data  are  available.  That 
is,  to  be  included  in  the  policy,  a  DRG 
must  have,  for  both  of  the  2  most  recent 
years  for  which  data  are  available: 

•  At  least  14,000  cases  postacute  care 
transfer  cases: 

•  At  least  10  percent  of  its  postacute 
care  transfers  occurring  before  the 
geometric  mean  length  of  stay; 

•  A  geometric  mean  length  of  stay  of 
at  least  3  days;  and 

•  If  a  DRG  is  not  already  included  in 
the  policy,  a  decline  in  its  geometric 
mean  length  of  stay  during  the  most 
recent  5  year  period  of  at  least  7  percent. 

Applying  these  criteria,  we 
determined  that  DRG  263  no  longer 
qualifies  (there  were  only  13,588 
postacute  care  transfer  cases  in  this  DRG 
during  FY  2002).  In  addition,  this  is  a 
paired  DRG  with  DRG  264.  Therefore, 
for  FY  2004.  we  are  no  longer  including 
DRGs  263  and  264  in  the  postacute  care 
transfer  policy. 

We  also  corrected  the  programming 
error  noted  by  the  commenters  that 
allowed  IPPS-exempt  units  to  be 
included  in  the  analysis.  Removing 
these  units  from  the  analysis  resulted  in 
the  exclusion  of  some  DRGs  that  were 
proposed  to  be  included  in  the  policy, 
and  the  inclusion  of  some  new  DRGs. 
The  table  below  displays  all  the  DRGs 
that  met  the  criteria  during  both  of  the 
2  most  recent  years  available  (FYs  2001 
and  2002).  as  well  as  their  paired-DRG 
if  one  of  the  DRGs  meeting  the  criteria 
includes  a  CC/no-CC  split. 


DRG  title 


DRG  title  care 
transfer  cases 


Percent  of  all 

cases  transferred 

prior  to  mean 

length  of  stay 


Percent  change 

in  mean  length  of 

stay  FYs  1998- 

2003 


ative  Nervous  System  Disorders  

Hemorrhage  and  Stroke  with  Infarction  

and  Headache  Age  >17  With  CC  ...1'.'"!!" 

and  Headache  Age  >1 7  Without  CC  ".."l''I...'!!'"'l...". 

Obstructive  Pulmonary  Disease  

Pneumonia  nad  Pleurisy  Age  >17  With  CC !.!.."!1 

Pneumonia  and  Pleurisy  Age  >17  Without  CC .''''"'. 

for  Circulatory  System  Disorders  Except  Upper  Limb  and  Toe  .. 
Disorders  With  AMI  and  Major  Complication,  Discharged  Alive 
Disorders  With  AMI  Without  Major  Complications  Discharged 


28,103 

138,636 

19,306 

4,695 

95,249 

175,526 

47,987 

24.810 

55,629 

71.838 


31.42 

-12.00 

22.84 

-5.88 

15.85 

-7.69 

10.46 

-10.71 

24.88 

-10.87 

31.83 

-11.11 

12.51 

-15.00 

45.31 

722 

22.42 

-11.67 

10.53 

-23.08 
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DRG 


DRG  title 


DRG  title  care 
transfer  cases 


Percent  of  all 

cases  transferred 

prior  to  mean 

length  of  stay 


Percent  change 

in  mean  length  of 

stay  FYs  1998- 

2003 


127 
130 
131 
209 
210 
211 
236 
239 

277 
278 
294 
296 
297 
320 
321 
395 
429 
468 
483 


Heart  Failure  &  Shock 

Peripheral  Vascular  Disorders  With  CC  

Peripheral  Vascular  Disorders  Without  CC  

Major  Joint  and  Limb  Reattachment  Procedures  of  Lower  Extremity  

Hip  and  Femur  Procedures  Except  Major  Joint  Age  >17  With  CC  

Hip  and  Femur  Procedures  Except  Major  Joint  Age  >17  Without  CC  

Fractures  of  Hip  and  Pelvis 

Pathological  Fractures  and  Musculoskeletal  and  Connective  Tissue  Malig- 
nancy. 

Cellulitis  Age  >17  With  CC 

Cellulitis  Age  >17  Without  CC  

Diabetes  Age  >35 

Nutritional  and  Miscellaneous  Metabolic  Disorders  Age  >17  With  CC 

Nutritional  and  Miscellaneous  Metabolic  Disorders  Age  >17  Without  CC 

Kidney  and  Urinary  Tract  Infections  Age  >17  With  CC  

Kidney  and  Urinary  Tract  Infections  Age  >17  Without  CC  

Red  Blood  Cell  Disorders  Age  >17  

Organic  Disturbances  and  Mental  Retardation 

Extensive  OR  Procedure  Unrelated  to  Pnncipal  Diagnosis  

Tracheotomy  With  Mechanical  Ventilation  96  +  Hours  or  Principal  Diagnosis 
Except  Face,  Mouth,  and  Neck  Diagnoses. 


196,581 

24.18 

8.89 

29.859 

21.92 

-  1 1 .76 

26,455 

20.16 

-19.51 

247,513 

29.20 

-15.09 

89,612 

46  77 

-6.15 

20.584 

2189 

-8.00 

24.633 

11  26 

-6.98 

23.184 

40.44 

-7.55 

35.873 

36  56 

-7.84 

31.857 

13.24 

-10.00 

29,608 

17  65 

- 15.00 

106,923 

29  26 

-9.30 

48.116 

7.25 

-  10.00 

80.717 

27.38 

-8.51 

30.934 

18.34 

-13.89 

23.053 

25.27 

-11.11 

14,731 

46.30 

-12.96 

25.114 

41  26 

7.07 

20.034 

49.56 

2.37 

Transfers  to  postacute  care  from  the 
DRGs  listed  in  the  above  table  will  be 
included  under  this  policy,  effective  for 
discharges  occurring  on  or  after  October 
1,  2003.  As  a  result  of  our  analysis  in 
which  we  applied  the  new  qualifying 
criteria,  we  removed  DRG  263  and  DRG 
264  from  the  current  list  of  10  DRGs, 
and  we  removed  DRG  243  and  DRG  462 
from  the  proposed  list  of  additional  19 
DRGs.  However,  we  added  four  new 
DRGs  (that  were  not  included  in  our 
proposal)  to  the  policy  based  on  this 
analysis:  DRG  88  (Chronic  Obstructive 
Pulmonarv  Disease);  DRG  127  (Heart 
Failure  and  Shock);  DRG  294  (Diabetes 
Age  >35);  and  DRG  395  (Red  Blood  Cell 
Disorders,  Age  >17).  We  will  review  and 
update  this  list  periodically  to  assess 
whether  additional  DRGs  should  be 
added  or  existing  DRGs  should  be 
removed. 

Comment:  One  commenter  contested 
the  automatic  inclusion  of  both  DRGs  in 
a  paired-DRG  combination.  The 
commenter  believed  any  incentive  for 
hospitals  not  to  include  a  code  that 
would  identify  a  complicating  or 
comorbid  condition  would  be  very 
limited  and  would  have  negligible  effect 
on  hospital  behavior.  However,  the 
commenter  asserted  that  if  CMS  is  going 
to  include  both  DRGs  in  a  paired-DRG 
combination,  CMS  must  combine  the 
data  for  the  two  DRGs  when  applying 
the  selection  criteria. 

Response:  We  include  both  DRGs 
from  a  paired-DRG  combination  because 
if  we  were  to  include  only  the  "with 
CC"  DRG  from  a  "with/without  CC" 
DRG  combination  in  the  transfer  policy, 
there  would  be  an  incentive  for 
hospitals  not  to  include  any  code  that 


would  identify  a  complicating  or 
comorbid  condition.  We  believe  our 
approach  of  identif\'ing  either  DRG  from 
a  paired-DRG  combination  individually 
for  inclusion  in  the  policy  is 
appropriate. 

Comment:  One  commenter  argued 
that  DRG  468  should  not  be  included  in 
the  policy  because  of  the  variation  in 
the  types  of  cases  included  in  this  DRG. 
The  commenter  pointed  out  that  the 
cases  in  the  DRG  are,  by  definition, 
atypical,  and  the  average  lengths  of  stay 
for  procedures  included  in  this  DRG 
vary  widely.  The  commenter  noted  that 
"every  year  CMS  makes  changes  to  the 
list  of  procedures  that  are  assigned  to 
this  DRG.  Therefore,  a  comparison  of 
length  of  stay  over  time  is  not  valid 
because  the  types  of  cases  in  the  DRG 
change  every  year.  The  criterion  that 
length  of  stay  must  have  decreased  by 
7  percent  compared  to  1998  cannot  be 
applied  to  DRG  468."  The  commenter 
added  that  application  of  a  per  diem 
payment  based  on  a  mean  length  of  stay 
to  a  DRG  that  contains  such  a  wide 
variety  of  different  types  of  cases  will 
result  in  extreme  inequities. 

One  commenter  argued  for  the 
exclusion  of  DRG  483  from  the  policy. 
The  commenter  argued  that  due  to  the 
large  variation  of  lengths  of  stay  for 
treatments  in  this  DRG,  the  transfer 
policy  has  a  very  significant  impact  on 
payment  for  these  cases  that  is  unrelated 
to  the  use  of  postacute  care. 

Response:  We  disagree  that  DRG  468 
should  be  excluded  from  the  policy 
because  of  the  variation  in  the  types  of 
cases  within  this  DRG.  Over  40  percent 
of  transfers  to  postacute  care  within  this 
DRG  occurred  before  the  geometric 


mean  length  of  stay.  Although  it  is  true 
the  nature  of  this  DRG  makes  it  difficult 
to  assess  whether  there  is  a  trend  to  shift 
care  out  of  the  acute  care  setting  into  the 
postacute  care  setting  or  there  is  just  a 
different  mix  of  cases  being  assigned  to 
this  DRG,  we  believe  it  is  equitable  to 
adjust  payments  for  short-stay  cases 
transferred  to  postacute  care  within  this 
DRG.  As  noted  above,  application  of  this 
policy  in  the  DRG  recdlibration  process 
results  in  an  overall  increase  in  the 
payments  for  other  cases  in  the  DRG. 
Given  the  heterogeneous  nature  of  this 
DRG,  we  believe  this  is  appropriate. 

We  have  addressed  similar  concerns 
in  the  past  with  respect  to  the  inclusion 
of  DRG  483  in  this  policy. 

Comment:  One  comment  noted  that 
DRGs  121  and  122  should  be  included 
in  the  special  payment  provision  due  to 
the  fact  that  "these  cases  receive  the 
most  resource  intensive  services  within 
the  first  day  of  the  stay  due  to  the  acute 
nature  of  a  myocardial  infarction  *   *   * 
[including  care  in]  intensive  care  units, 
costly  IV  drug  infusions,  and  multiple 
tests  and  monitoring." 

Response:  Based  on  the  revised  list  of 
DRGs  that  meet  the  criteria  as  described 
above,  we  analyzed  which  of  these 
DRGs  qualified  for  the  special  payment 
methodology.  The  only  DRGs  that  had 
charges  for  short-stay  transfer  cases  on 
the  first  day  of  stay  that  were  greater 
than  50  percent  of  the  average  charges 
of  all  cases  across  the  DRG  were  DRGs 

209  and  211  (71  percent  and  57  percent, 
respectively).  Because  DRG  211  is 
paired  with  DRG  210.  we  included  DRG 

210  in  the  payment  policy  as  well  (our 
analysis  showed  that  short-stay  transfer 
cases  had  40  percent  of  costs  on  the  first 
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day  of  the  sta ;  compared  to  costs  for  all 
cases  across  t  le  DRG).  However,  DRGs 
121  and  122  (  id  not  meet  the  50  percent 
threshold. 

Comment:  I  'ommeriters  again  noted 
their  objectio  i  to  the  expansion  of  the 
policy  to  all  I  RGs,  even  though  we  did 
not  propose  ti  i  expand  the  policy  to  all 
DRGs  at  this  t  me.  They  refer  to  the 
language  in  s<  ction  1886(d)(J)  of  the  Act 
that  states  tha ;  only  those  DRGs  that 
have  a  "high    olume  of  discharges"  and 
"disproportio  late  use  of  post  discharge 
services"  ecu  d  be  included  in  an 
expanded  pos  tacute  care  transfer  policy. 
Since  this  Ian  ;uage  would  not  apply  to 
many  DRGs,  i  makes  this  possibility 
"implausible. 

Commenter ;  also  argue  that,  since  we 
admit  we  nee(  to  do  further  analysis 
before  expanc  ing  the  policy  to  all  DRGs, 
it  is  unclear  w  hy  we  do  not  need  to 
conduct  furth  >t  analysis  to  make  an 
incremental  e  :pansion. 

Response:  /  s  noted  previously,  we 
did  not  propo  ;e  to  expand  this  policy  to 
all  DRGs  beca  ise.  for  some  DRGs,  it  may 
not  be  approp  iate  to  reduce  payment 
for  these  DRG   if  the  base  payment 
already  reflect  s  a  similar  postacute  care 
utilization  rati  .  For  the  29  DRGs 
included  in  th  b  policy  effective  October 
1,  2003,  we  ha  ve  determined  the  data 
indicate  there  is  substantial  utilization 
of  postacute  ci  ire  early  in  the  stay, 
leading  to  dec  easing  lengths  of  stay. 

Comment:  C  ther  commenters  noted 
that,  if  we  wer  3  focusing  our  efforts  on 
analyzing  leng  ths  of  stay  in  this  manner, 
we  should  ffed  rect  our  focus  instead  on 
a  more  thorou  h  analysis  of  length  of 
stay  in  particu  ar  regions  to  determine  if 
changes  are  be  ing  adequately  reflected 
in  the  yearly  u  jdates. 

Response:  \\  e  recognize  that  lengths 
of  stay  have  te  ided  to  var\'  by  region, 
and  that  regioi  s  with  shorter  lengths  of 
stay  tend  to  al;  o  have  lower  average 
costs  due  to  th  i  fewer  number  of  davs 
that  patient  sp  md  in  the  hospitals.  One 
of  the  reasons  or  the  variation  is  the 
greater  relianc  (  on  postacute  care  earlier 
in  the  stay  in  t  lose  areas  with  lower 
average  length  ;  of  stay. 

We  do  not  b  lieve  it  would  be 
appropriate  to  3ase  the  transfer  payment 
methodology  c  n  regional  average 
lengths  of  stay  The  national 
standardized  announts,  which  apply 
across  all  regie  ns,  reflect  costs  and 
lengths  of  stay  across  all  regions.  To  the 
extent  hospital  s  in  one  area  of  the 
coimtry  are  tra  isferring  patients  early  in 
the  course  of  tlieir  treatment  while 
hospitals  in  an  Jther  part  of  the  country- 
are  providing  t  le  entire  treatment  in  the 
acute  care  hosfiital,  adjusting  payments 
for  those  hospi  tals  transferring  patients 
early  in  the  sta  r  and  reflecting  this  in 


the  process  of  recalibration  maintains 
full  DRG  payments  for  hospitals  in  areas 
of  the  country  providing  the  full  course 
of  treatment  in  the  acute  care  hospital. 

B.  Rural  Referral  Centers  (§412.96) 

Under  the  authoritv  of  section 
1886(d)(5)(C)(i)  of  the  Act,  the 
regulations  at  §412.96  set  forth  the 
criteria  that  a  hospital  must  meet  in 
order  to  qualify  under  the  IPPS  as  a 
rural  referral  center.  For  discharges 
occurring  before  October  1,  1994,  rural 
referral  centers  received  the  benefit  of 
payment  based  on  the  other  urban 
amount  rather  than  the  rural 
standardized  amount.  Although  the 
other  urban  and  rural  standardized 
amounts  are  the  same  for  discharges 
beginning  with  that  date,  rural  referral 
centers  continue  to  receive  special 
treatment  under  both  the  DSH  payment 
adjustment  and  the  criteria  for 
geographic  reclassification. 

Rural  referral  centers  with  a 
disproportionate  share  percentage  of  at 
least  30  percent  are  not  subject  to  the 
5.25  percent  cap  on  DSH  payments  that 
is  applicable  to  other  rural  hospitals 
(with  the  exception  of  rural  hospitals 
with  500  or  more  beds).  Rural  referral 
centers  are  not  subject  to  the  proximity 
criteria  when  applying  for  geographic 
reclassification,  and  they  do  not  have  to 
meet  the  requirement  that  a  hospital's 
average  hourly  wage  must  exceed  106 
percent  of  the  average  hourly  wage  of 
the  labor  market  area  where  the  hospital 
is  located. 

As  discussed  in  Federal  Register 
documents  at  62  FR  45999  and  63  FR 
26325,  under  section  4202  of  Pub.  L. 
105-33,  a  hospital  that  was  classified  as 
a  rural  referral  center  for  FY  1991  is  to 
be  considered  as  a  rural  referral  center 
for  FY  1998  and  later  years  so  long  as 
that  hospital  continues  to  be  located  in 
a  rural  area  and  does  not  voluntarily 
terminate  its  rural  referral  center  status. 
Effective  October  1 ,  2000,  if  a  hospital 
located  in  what  is  now  an  urban  area 
was  ever  a  rural  referral  center,  it  is 
reinstated  to  rural  referral  center  status 
(65  FR  47089).  Otherwise,  a  hospital 
seeking  rural  referral  center  status  must 
satisfy  the  applicable  criteria. 

One  of  the  criteria  under  which  a 
hospital  may  qualify-  as  a  rural  referral 
center  is  to  have  275  or  more  beds 
available  for  use  (§412.96(b)(l)(ii)).  A 
rural  hospital  that  does  not  meet  the  bed 
size  requirement  can  qualify  as  a  rural 
referral  center  if  the  hospital  meets  two 
mandatory  prerequisites  (a  minimum 
case-mix  index  and  a  minimum  number 
of  discharges)  and  at  least  one  of  three 
optional  criteria  (relating  to  specialty 
composition  of  medical  staff,  source  of 
inpatients,  or  referral  volume) 


{§  412.96(c)(1)  through  (c)(5)).  (See  also 
the  September  30,  1988  Federal  Register 
(53  FR  38513).)  With  respect  to  the  two 
mandatory  prerequisites,  a  hospital  may 
be  classified  as  a  rural  referral  center 
if— 

•  The  hospital's  case-mix  index  is  at 
least  equal  to  the  lower  of  the  median 
case-mix  index  for  urban  hospitals  in  its 
census  region,  excluding  hospitals  with 
approved  teaching  programs,  or  the 
median  case-mix  index  for  all  urban 
hospitals  nationally;  and 

•  The  hospital's  number  of  discharges 
is  at  least  5,000  per  year,  or,  if  fewer,  the 
median  number  of  discharges  for  urban 
hospitals  in  the  census  region  in  which 
the  hospital  is  located.  (The  number  of 
discharges  criterion  for  an  osteopathic 
hospital  is  at  least  3,000  discharges  per 
year,  as  specified  in  section 
■l886(d)(5)(C)(i)oftheAct.)    . 

1 .  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
CMS  will  establish  updated  national 
and*regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
The  methodology  we  use  to  determine 
the  proposed  national  and  regional  case- 
mix  index  values  is  set  forth  in 
regulations  at  §412.96(c)(l)(ii).  The 
proposed  national  mean  case-mix  index 
value  for  FY  2004  in  the  May  19,  2003 
proposed  rule  included  all  urban 
hospitals  nationwide,  and  the  proposed 
regional  values  for  FY  2004  were  the 
median  values  of  urban  hospitals  within 
each  census  region,  excluding  those 
hospitals  with  approved  teaching 
programs  (that  is,  those  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  §412.105). 
These  proposed  values  were  based  on 
discharges  occurring  during  FY  2002 
(October  1,  2001  through  September  30, 
2002)  and  included  bills  posted  to  CMS' 
records  through  December  2002. 

In  the  May  19,  2003  proposed  rule,  we 
proposed  that,  in  addition  to  meeting 
other  criteria,  if  they  are  to  qualify  for 
initial  rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003,  rural  hospitals  with 
fewer  than  275  beds  must  have  a  case- 
mix  index  value  for  FY  2002  that  is  at 
least — 

•  1.3374;  or 

•  The  median  case-mix  index  value 
(not  transfer-adjusted)  for  urban 
hospitals  (excluding  hospitals  with 
approved  teaching  programs  as 
identified  in  §412.105)  calculated  by 
CMS  for  the  census  region  in  which  the 
hospital  is  located.  (See  the  table  set 
forth  in  the  May  19,  2003  proposed  rule 
at  68  FR  27201.) 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations  45415 


Based  on  the  latest  data  available  (FY 
2002  bills  received  through  March 
2003),  in  addition  to  meeting  other 
criteria,  hospitals  with  fewer  than  275 
beds,  if  they  are  to  qualify  for  initial 
rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003,  must  have  a  case-mix 
index  value  for  FY  2003  that  is  at  least— 

•  1.3373;  or 

•  The  median  case-mix  index  value 
(not  transfer-adjusted)  for  urban 
hospitals  (excluding  hospitals  with 
approved  teaching  programs  as 
identified  in  §  412.105)  calculated  by 
CMS  for  the  census  region  in  which  the 
hospital  is  located.  The  final  median 
case-mix  index  values  by  region  are  set 
forth  in  the  following  table: 


Region 


1.  New  England  (CI,  ME.  MA, 
NH,  Rl,  VT)  

2.  Middle  Atlantic  (PA,  NJ,  NY) 

3.  South  Atlantic  (DE,  DC,  FL, 
GA.  MD,  NC,  SC.  VA,  WV)  .. 

4.  East  North  Central  (IL.  IN. 
Ml,  OH,  Wl)  

5.  East  South  Central  (AL,  KY, 
MS,  TN) 

6.  West  North  Central  (lA,  KS, 
MN,  MO.  NE,  ND,  SD) 

7.  West  South  Central  (AR.  LA. 
OK  TX)  

8.  Mountain  (AZ,  CO.  ID,  MT, 
NV,  NM,  UT,  WY)  

9.  Pacific  {AK,  CA.  HI.  OR, 
WA)  


Case-Mix 
index  value 


1 .2245 
1 .2262 

1.3146 

1 .2489 

1,2511 

1.1841 

1 .2705 

1.3482 

1.2845 


Hospitals  seeking  to  qualify  as  rural 
referral  centers  or  those  wishing  to 
know  how  their  case-mix  index  value 
compares  to  the  criteria  should  obtain 
hospital-specific  case-mix  index  values 
(not  transfer-adjusted)  from  their  fiscal 
intermediaries.  Data  are  available  on  the 
Provider  Statistical  and  Reimbursement 
(PS&R)  System.  In  keeping  with  our 
policy  on  discharges,  these  case-mix 
index  values  are  computed  based  on  all 
Medicare  patient  discharges  subject  to 
DRG-based  payment. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
CMS  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
As  specified  in  section  1886(d)(5)(C)(ii) 
of  the  Act,  the  national  standard  is  set 
at  5,000  discharges.  In  the  May  19,  2003 
proposed  rule,  we  proposed  to  update 
the  regional  standards  based  on 
discharges  for  urban  hospitals'  cost 
reporting  periods  that  began  during  FY 
2002  (that  is,  October  1 ,  2001  through 
September  30,  2002). 


Therefore,  in  the  May  19,  2003 
proposed  rule,  we  proposed  that,  in 
addition  to  meeting  other  criteria,  a 
hospital,  if  it  is  to  qualify  for  initial 
rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  2003,  must  have  as  the 
number  of  discharges  for  its  cost 
reporting  period  that  began  during  FY 
2002  a  figure  that  is  at  least — 

•  5.000  (3,000  for  an  osteopathic 
hospital);  or 

•  The  median  number  of  discharges 
for  urban  hospitals  in  the  census  region 
in  which  the  hospital  is  located.  (See 
the  table  set  forth  in  the  May  19,  2003 
proposed  rule  at  68  FR  27201.) 

Based  on  the  latest  discharge  data 
available  for  FY  2002,  the  final  median 
number  of  discharges  for  urban 
hospitals  by  census  region  area  are  as 
follows: 


Region 


Numlser  of 
discharges 


1.  New  England  (CT,  ME,  MA. 

NH,  Rl,  VT)  7.476 

2.  Middle  Atlantic  (PA,  NJ,  NY)  8,906 

3.  South  Atlantic  (DE.  DC,  FL. 

GA,  MD,  NC.  SC,  VA,  WV)   ..  9,497 

4.  East  North  Central  (IL,  IN, 

Ml,  OH,  Wl)  8,439 

5.  East  South  Central  (AL,  KY,    | 

MS,  TN) 6,894 

6.  West  North  Central  (lA,  KS,     i 

MN,  MO,  NE.  ND,  SD)  |  3.991 

7.  West  South  Central  (AR,  LA, 

OK,  TX)  7,629 

Br  Mountain  (AZ,  CO,  ID,  MT, 

NV.  NM,  UT,  WY)  8,908 

9.  Pacific  (AK,  CA,  HI.  OR, 

WA)  7,021 


We  reiterate  that  if  an  osteopathic 
hospital  is  to  qualify  for  rural  referral 
center  status  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2003,  . 
the  hospital  must  have  at  least  3,000 
discharges  for  its  cost  reporting  period 
that  began  during  FY  2002. 

We  did  not  receive  any  comments  on 
the  criteria  for  rural  referral  centers. 

C.  Indirect  Medical  Education  (IME) 
Adjustment  (§412.105)  and 
Disproportionate  Share  Hospital  (DSH) 
Adjustment  (§412.105) 

1.  Available  Beds  and  Patient  Days: 
Background  (§  412.105(b)  and 
§412.106(a)(l)(ii)) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  subsection  (d)  hospitals 
that  have  residents  in  approved 
graduate  medical  education  (GME) 
programs  receive  an  additional  payment 
for  each  discharge  of  Medicare 
beneficiaries  to  reflect  the  higher 
indirect  patient  care  costs  of  teaching 
hospitals  relative  to  nonteaching 


hospitals.  The  existing  regulations 
regarding  the  calculation  of  this 
additional  payment,  known  as  the 
indirect  medical  education  (IME) 
adjustment,  are  located  at  §412.105. 
The  additional  payment  is  based  on  the 
IME  adjustment  factor,  calculated  using 
hospitals'  ratios  of  residents  to  beds. 
The  determination  of  the  number  of 
beds,  based  on  available  bed  davs,  is 
specified  at  §412. 105(b).  This 
determination  of  the  number  of 
available  beds  is  also  applicable  for 
other  purposes,  including  the  level  of 
the  disproportionate  share  hospital 
(DSH)  adjustment  payments  under 
§412.106(a)(l)(i). 

Section  1886(d)(5)(F)  of  the  Act 
specifies  two  methods  for  a  hospital  to 
qualify  for  the  Medicare  DSH 
adjustment.  The  primary  method,  which 
is  a  subject  of  this  final  rule,  is  for  a 
hospital  to  qualify  based  on  a  complex 
statutory  formula  under  which  payment 
adjustments  are  based  on  the  level  of  the 
DSH  patient  percentage.  The  first 
computation  includes  the  number  of 
patient  days  that  are  furnished  to 
patients  who  were  entitled  to  both 
Medicare  Part  A  and  Supplemental 
Security  Income  (SSI)  benefits.  This 
number  is  divided  by  the  total  number 
of  patient  days  that  are  associated  with 
patients  entitled  to  benefits  under 
Medicare  Part  A.  The  second 
computation  includes  hospital  patient 
days  that  are  furnished  to  patients  who. 
for  those  days,  were  eligible  for 
Medicaid  but  were  not  entitled  to 
benefits  under  Medicare  Part  A.  This 
number  is  divided  by  the  number  of 
total  hospital  inpatient  days  in  the  same 
period. 

Hospitals  whose  DSH  patient 
percentage  exceeds  1 5  percent  are 
eligible  for  a  DSH  payment  adjustment 
(prior  to  April  1.  2001,  the  qualifying 
DSH  patient  percentage  varied,  in  part, 
by  the  number  of  bods  (66  FR  39882)). 
The  DSH  payment  adjustment  may  vary 
based  on  the  DSH  patient  percentage 
and  the  type  of  hospital:  the  statute 
provides  for  different  adjustments  for 
urban  hospitals  with  100  or  more  beds 
and  rural  hospitals  with  500  or  more 
beds,  hospitals  that  qualify  as  rural 
referral  centers  or  SCHs,  and  other 
hospitals. 

As  described  in  the  May  19,  2003 
proposed  rule,  we  are  combining  in  this 
final  rule  our  discussion  of  changes  to 
the  policies  for  counting  beds  and 
patient  days,  in  relation  to  the 
calculations  at  §§  412.105(b)  and 
412.106(a)(1)  because  the  underlying 
concepts  are  similar,  and  we  believe 
they  should  generally  be  interpreted  in 
a  consistent  maimer  for  both  purposes. 
Specifically,  we  proposed  to  clarify  that 
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hospitals  have  an  incentive  to  minimize 
their  number  of  available  beds  in  order 
to  increase  the  resident-to-bed  ratio  and 
maximize  the  IME  adjustment.  On  the 
other  hand,  for  DSH  purposes,  urban 
hospitals  with  under  1 00  beds  and  rural 
hospitals  with  under  500  beds  may  have 
an  incentive  to  increase  their  bed  count 
in  order  to  qualify  for  the  higher  DSH 
payments  for  urban  hospitals  with  over 
100  beds  or  rural  hospitals  with  over 
500  beds. 

However,  some  courts  have  applied 
our  current  rules  in  a  manner  that  is 
inconsistent  with  our  current  policy  and 
that  would  result  in  inconsistent 
treatment  of  beds,  patient  days,  and 
costs.  For  example,  in  Clark  Regional 
Medical  Center  v.  United  States 
Department  of  Health  &■  Human 
Services,  314  F.3d  241  {6th  Cir.  2002), 
the  court  upheld  the  district  court's 
ruling  that  all  bed  types  not  specifically 
excluded  from  the  definition  of 
available  bed  days  in  the  regulations 
must  be  included  in  the  count  of 
available  bed  days.  Similarly,  in  a  recent 
decision  in  the  Ninth  Circuit  Court  of 
Appeals  [Alhambra  v.  Thompson.  259 
F.3d  1071  (Ninth  Cir.  2001),  the  court 
ruled  that  days  attributable  to  groups  of 
beds  that  are  not  separately  certified  as 
distinct  part  beds  (that  is,  nonacute  care 
beds  in  which  care  provided  is  at  a  level 
below  the  level  of  routine  inpatient 
acute  care)  but  are  adjacent  to  or  in  an 
acute  care  "area"  are  included  in  the 
"areas  of  the  hospital  that  are  subject  to 
the  prospective  payment  system"  and 
should  be  coimted  in  calculating  the 
Medicare  DSH  patient  percentage. 

These  courts  considered 
subregulatory  guidance  (program 
instructions)  in  formulating  their 
decisions.  Although  this  final  rule 
clarifies  the  underlying  principles  for 
our  bed  and  patient  days  counting 
policies  and  amends  the  relevant 
regulations  to  be  consistent  with  these 
clarifications,  we  recognize  the  need  to 
revise  some  of  our  program  instructions 
to  make  them  fully  consistent  with  these 
clarifications  and  will  act  to  do  so  as 
soon  as  possible. 

While  some  of  the  topics  discussed 
below  pertain  only  to  counting  available 
beds  (unoccupied  beds)  and  some  only 
to  counting  patient  days  (section  1115 
waiver  days,  dual-eligible  days,  and 
Medicare-t-Choice  days),  several 
important  topics  are  applicable  to  both 
bed-counting  and  day-counting  policies 
(nonacute  care  beds  and  days, 
observation  beds  and  days,  and  swing- 
beds  and  days).  Therefore,  for  ease  of 
discussion,  we  have  combined  all  topics 
pertaining  to  counting  available  beds 
and  patient  days  together  in  the 
following  discussion. 


Comment:  One  commenter  expressed 
concern  about  our  policy  to  use  the 
same  definition  of  beds  for  IME  and 
DSH.  The  commenter  argued  that 
Congress  used  different  terminology  to 
define  the  types  of  beds  that  should  be 
used  for  these  two  payment 
adjustments.  Section  1886(d){5)(B)(vi)(I) 
of  the  Act  indicates  the  IME  adjustment 
is  to  be  based  on  "the  hospital's 
available  beds  (as  defined  by  the 
Secretary)."  For  purposes  of  the  DSH 
adjustment,  section  1886(d)(5)(F)(v)  of 
the  Act  simply  refers  to  the  numlier  of 
"beds"  in  the  hospital.  The  commenter 
believed  that,  because  the  Act  does  not 
narrow  the  bed  count  for  DSH  purposes 
to  those  that  are  available,  it  is  unlawful 
and  inappropriate  for  CMS  to  use  the 
available  bed  definition  for  DSH 
purposes. 

Response:  We  believe  both  statutory 
references  cited  by  the  conunenter 
provide  the  Secretary  with 
administrative  discretion  to  define  beds, 
one  explicitly  and  one  implicitly.  In 
light  of  this  discretion,  we  strongly 
believe  it  is  important  to  apply  a 
consistent  definition  for  purposes  of 
both  IME  and  DSH  adjustments, 
particularly  because  many  hospitals 
receive  both  types  of  adjustments.  We 
note  that  we  have  used  available  beds 
for  purposes  of  determining  whether 
hospitals  qualify  for  DSH  payments 
Congress  directed  us  to  make  this 
adjustment  in  1988.  Since  that  time, 
Congress  has  amended  the  DSH 
provisions  in  the  Act  on  numerous 
occasions,  and  certainly  could  have 
made  clear  its  intention  that  we  not  use 
available  beds  for  DSH  purposes  if  that 
was  its  intent.  Therefore,  we  disagree 
with  this  comment. 

2.  Unoccupied  Beds 

We  are  still  reviewing  the  large 
number  of  comments  on  our  proposal 
on  unoccupied  beds  in  the  May  19,  2003 
proposed  rule.  Due  to  the  number  and 
nature  of  the  comments  we  received  on 
our  proposed  policy,  we  are  addressing 
the  public  comments  in  a  separate 
document.  We  refer  individuals  who  are 
interested  in  reviewing  the  background 
information  and  discussion  of  the 
proposed  policy  to  the  May  19,  2003 
proposed  rule  (68  FR  37202  through 
37204). 

3.  Nonacute  Care  Beds  and  Days 

As  noted  above,  our  policies  for 
counting  beds  are  generally  consistent 
with  the  method  of  reporting  patient 
days  for  the  purpose  of  calculating  the 
costs  of  hospital  inpatient  care  in 
individual  cost  centers  on  the  Medicare 
cost  report.  Furthermore,  since  the  IME 
and  DSH  adjustments  are  part  of  the 
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IPPS,  we  read  the  statutory  references  to 
beds  and  days  to  apply  only  to  inpatient 
beds  and  days. 

Under  the  existing  provisions  of 
§  412.105(b),  the  regulations  specifically 
exclude  beds  or  bassinets  in  the  healthy 
newborn  nursery,  custodial  care  beds,  or 
beds  in  excluded  distinct  part  hospital 
units  as  types  of  beds  excluded  fi-om  the 
count  of  available  beds. 

Existing  regulations  at 
§  412.106(a){l)(ii)  state  that  the  number 
of  patient  days  used  in  the  DSH 
percentage  calculation  includes  only 
those  days  attributable  to  areas  of  the 
hospital  that  are  subject  to  the  IPPS  and 
excludes  all  others.  This  regulation  was 
added  after  being  proposed  in  the  March 
22,  1988  Federal  Register  (53  FR  9339), 
and  made  final  in  the  September  30, 
1988  Federal  Register  I53  FR  38479).  At 
that  time,  we  indicated  that,  "based  on 
a  reading  of  the  language  in  section 
1886(d)(5)(F)  of  the  Act,  which 
implements  the  disproportionate  share 
provision,  we  are  in  fact  required  to 
consider  only  those  inpatient  days  to 
which  the  prospective  payment  system 
applies  in  determining  a  prospective 
payment  hospital's  eligibility  for  a 
disproportionate  share  adjustment." 
Using  this  reasoning,  we  stated  that  the 
DSH  patient  percentage  calculation 
should  only  include  patient  days 
associated  with  the  types  of  services 
paid  under  the  IPPS. 

As  noted  previously,  a  recent  decision 
in  the  Ninth  Circuit  Court  of  Appeals 
[Alhambra  v.  Thompson)  ruled  that 
days  attributable  to  groups  of  beds  that 
are  not  separately  certified  as  distinct 
part  beds  (that  is,  nonacute  care  beds  in 
which  care  provided  is  generally  at  a 
level  below  the  level  of  routine 
inpatient  acute  care),  but  are  aidjacent  to 
or  in  an  acute  care  "area."  are  included 
in  the  "areas  of  the  hospital  that  are 
subject  to  the  prospective  payment 
system"  and  should  be  counted  in 
calculating  the  Medicare  DSH  patientv, 
percentage. 

In  light  of  the  Ninth  Circuit  decision 
that  our  rules  were  not  sufficiently  clear 
to  permit  exclusion  of  bed  days  based 
on  the  area  where  the  care  is  provided, 
in  the  May  19,  2003  proposed  rule,  we 
proposed  to  revise  our  regulations  to  be 
more  specific.  Therefore,  we  proposed 
to  clarify  that  beds  and  patient  days  are 
excluded  from  the  calculations  at 
§412. 105(b)  and  §412.106(a)(l)(ii)  if  the 
nature  of  the  care  provided  in  the  unit 
or  ward  is  inconsistent  with  what  is 
typically  furnished  to  acute  care 
patients,  regardless  of  whether  these 
units  or  wards  are  separately  certified  or 
are  located  in  the  same  general  area  of 
the  hospital  as  a  unit  or  ward  used  to 
provide  an  acute  level  of  care.  Although 


the  intensity  of  care  may  vary  within  a 
particular  unit,  such  that  some  patients 
may  be  acute  patients  while  others  are 
nonacute,  believe  that  a  patient-by- 
patient,  day-by-day  review  of  whether 
the  care  received  would  be  paid  under 
the  IPPS  would  be  unduly  burdensome. 
Therefore,  we  believe  it  is  more 
practical  to  apply  this  principle  (that  is. 
that  we  should  consider  only  the 
inpatient  days  to  which  the  IPPS 
applies)  by  using  a  proxy  measure  that 
is  based  upon  the  location  at  which  the 
services  were  furnished. 

In  particular,  we  proposed  to  revise 
our  regulations  to  clarify  that  the  beds 
and  patient  days  attributable  to  a 
nonacute  care  unit  or  ward  should  not 
be  included  in  the  calculations  at 
§  412.105(b)  and  §412.106(a)(l)(ii),  even 
if  the  unit  is  not  separately  certified  by 
Medicare  as  a  distinct-part  unit  and 
even  if  the  unit  or  ward  is  within  the 
same  general  location  of  the  hospital  as 
areas  that  are  subject  to  the  IPPS  (that 
is,  a  unit  that  provides  an  IPPS  level  of 
care  is  on  the  same  floor  of  the  hospital 
as  a  subacute  care  unit  that  does  not 
provide  an  IPPS  level  of  care). 

Exceptions  to  this  policy  to  use  the 
level  of  care  generally  provided  in  a  unit 
or  ward  as  proxy  for  the  level  of  care 
provided  to  a  particular  patient  on  a 
particular  day  are  outpatient 
observation  bed  days  and  swing-bed 
days,  which  are  excluded  from  the 
count  of  available  bed  days  even  if  the 
care  is  provided  in  an  acute  care  unit. 
Our  policies  pertaining  to  these  beds 
and  days  are  discussed  further  below. 
Another  exception  is  healthy  newborn 
nursery  days.  The  costs,  days,  and  beds 
associated  with  a  healthy  newborn 
nursery  are  excluded  from  inpatient 
calculations  for  Medicare  purposes. 
Meanwhile,  for  the  purpose  of 
computing  the  Medicaid  patient  share 
computation  of  the  DSH  patient 
percentages,  these  days  are  included 
both  as  Medicaid  patient  days  and  as 
total  patient  days.  Newborn  nursery 
costs,  days,  and  beds  are  treated  this 
way  because  the  costs  are  not  directly 
included  in  calculating  Medicare 
hospital  inpatient  care  costs  because 
Medicare  does  not  generally  cover 
services  for  infants.  However,  Medicaid 
does  offer  extensive  coverage  to  infants, 
and  nursery  costs  would  be  directly 
included  in  calculating  Medicaid 
hospital  inpatient  care  costs.  Therefore, 
these  costs,  days,  and  beds  are  excluded 
for  Medicare  piu^poses,  but  included  for 
determining  the  Medicaid  DSH 
percentage.  (This  policy  was  previously 
communicated  through  a  memorandum 
to  CMS  Regional  Offices  on  February  27, 
1997.) 


Generally,  as  discussed  previously,  if 
the  nature  of  the  care  provided  in  the 
unit  or  ward  is  consistent  with  what  is 
typically  furnished  to  acute  care 
patients,  and.  therefore,  would  be 
characteristic  of  services  paid  under  the 
IPPS,  the  patient  days,  beds,  and  costs 
of  that  unit  or  ward  would  be  classified 
as  inpatient  acute  care  (except  for 
observation  bed  days  and  swing  bed 
days,  as  discussed  later  in  this 
preamble).  Conversely,  if  the  intensity 
and  type  of  care  provided  in  the  unit  or 
ward  are  not  typical  of  a  service  that 
would  be  paid  under  the  IPPS  (for 
example,  nonacute  care),  we  proposed 
that  the  beds  and  patient  days 
attributable  to  a  nonacute  care  unit  or 
ward  should  not  be  included  in  the 
calculations  of  beds  and  patient  days  at 
§412. 105(b)  and  §412.106(a)(l)(ii). 

The  proposed  policy  is  not  intended 
to  focus  on  the  level  or  type  of  care 
.  provided  to  individual  patients  in  a 
unit,  but  rather  on  the  level  and  type  of 
care  provided  in  the  unit  as  a  whole.  For 
example,  the  bed  days  for  a  patient 
participating  in  an  experimental 
procedure  that  is  not  covered  under  the 
IPPS  should  be  counted  as  long  as  the 
patient  is  treated  in  a  unit  of  the 
hospital  that  generally  provides  acute 
inpatient  care  normally  payable  under 
the  IPPS.  The  expectation  is  that  a 
patient  located  in  an  acute  care  unit  or 
ward  of  the  hospital  is  receiving  a  level 
of  care  that  is  consistent  with  what 
would  be  payable  under  the  IPPS. 

There  are  instances  where  ser\'ices 
that  are  provided  in  units  excluded  from 
the  IPPS  (such  as  rehabilitation  and 
psychiatric  distinct-part  units)  are  also 
consistent  with  the  level  of  care  that 
would  qualify  for  payment  imder  the 
IPPS.  However,  §§4i 2.105(b)  and 
412.106(a)(l)(ii)  specifically  exclude  the 
beds  and  patient  days  associated  with 
these  excluded  units.  That  exclusion  is 
because  the  costs  of  care  provided  in 
these  units  are  paid  outside  the  IPPS, 
even  though  some  of  the  care  provided 
may  be  of  a  type  that  would  be  payable 
under  the  IPPS  if  the  care  was  provided 
in  an  IPPS  imit. 

We  proposed  to  revise  §  412.105(b)  to 
clarify  that  beds  in  units  or  wards 
established  or  used  to  provide  a  level  of 
care  that  is  not  consistent  with  care  that 
would  be  payable  under  the  IPPS  cannot 
be  counted.  We  also  proposed  to  revise 
the  DSH  regulations  at  §412.106(a)(l)(ii) 
to  clarif>'  that  the  number  of  patient 
days  includes  only  those  attributable  to 
patients  that  receive  care  in  units  or 
wards  that  generally  furnish  a  level  of 
care  that  would  generally  be  payable 
under  the  IPPS. 

We  note  the  proposed  revisions  were 
clarifications  of  our  regulations  to 
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Furthermore,  we  view  section 
1886(d)(5)(F){vi){n)  of  the  Act  as  purely 
a  Medicare,  inpatient  hospital 
provision,  given  that  there  already  exists 
a  distinct  formula  for  computing  DSH 
payments  under  title  XIX— the  Medicaid 
title.  Because  the  DSH  formula  in  title 
XVIII  of  the  Act  is  intended  to  provide 
an  add-on  payment  to  inpatient 
hospitals  for  additional  amounts  they 
incur  in  treating  low-income.  Medicare 
patients,  we  believe  it  is  reasonable  to 
count  only  those  days  spent  in  wards  or 
units  that  would  generally  provide  an 
acute  level  of  care. 

We  believe  it  is  reasonable  to  interpret 
the  phrase,  "hospital's  patient  days,"  to 
mean  only  the  hospital's  inpatient  days 
at  a  level  of  care  that  would  be  covered 
under  the  IPPS  as  a  means  to  determine 
an  IPPS  payment  adjustment.  Further, 
we  believe  that  it  is  administratively 
inefficient  and  impracticable  to 
calculate  a  hospital's  inpatient  days 
based  on  a  determination,  on  a  day-by- 
day  basis,  of  whether  a  particular 
patient  in  a  particular  inpatient  bed  is 
receiving  a  level  of  care  that  would  be 
covered  under  the  IPPS.  Therefore,  we 
proposed  to  use,  as  a  proxy,  the  level  of 
care  that  is  generally  provided  in 
particular  units  or  wards,  and  to 
exclude  patient  days  attributable  to 
units  or  wards  in  which  care  delivered 
is  not  generally  of  a  type  that  would  be 
covered  under  the  IPPS. 

We  also  do  not  believe  that  by  placing 
our  longstanding  interpretation  of  our 
rules  in  regulations  we  are  unlawfully 
overruling  or  nullifying  the  decision  by 
the  Ninth  Circuit  in  Alhambra  Hospital 
V.  Thompson.  259  F.3d  1071  {9th  Cir. 
2001).  The  Ninth  Circuit  decision 
focused  on  an  interpretation  of  CMS' 
previous  regulation  at 
§412.106(a)(l)(ii)— not  on  an 
interpretation  of  the  statute.  (For 
example,  when  the  court  stated  the 
"Standard  of  Review"  it  would  use  to 
decide  the  case,  it  referred  only  to  "[o]ur 
review  of  an  agency's  interpretation  of 
its  own  regulations."  Alhambra  at 
1074).  Although  we  respectfully 
disagree  with  the  Ninth  Circuits 
interpretation  of  the  existing 
regulations,  we  are  nonetheless 
amending  them,  through  notice  and 
comment  rulemaking  to  ensure  that 
going  forwcird  the  regulations  clearly 
reflect  our  longstanding  position. 
Therefore,  we  do  not  agree  with  the 
commenter's  assertion  that  our 
proposed  policy  is  an  illegal  attempt  to 
administratively  overrule  the  Ninth 
Circuit's  decision  in  Alhambra. 
Therefore,  going  forward,  we  plan  to 
apply  the  clarified  regulation  to 
hospitals  in  all  U.S.  jurisdictions, 
including  hospitals  in  the  Ninth  Circuit. 


4.  Observation  Beds  and  Swing-Beds 

Observation  services  are  those 
services  furnished  by  a  hospital  on  the 
hospital's  premises  that  include  use  of 
a  bed  and  periodic  monitoring  by  a 
hospital's  nursing  or  other  staff  in  order 
to  evaluate  an  outpatient's  condition  or 
to  determine  the  need  for  a  possible 
admission  to  the  hospital  as  an 
inpatient.  When  a  hospital  places  a 
patient  under  observation  but  has  not 
formally  admitted  him  or  her  as  an 
inpatient,  the  patient  initially  is  treated 
as  an  outpatient.  Consequently,  the 
observation  bed  days  are  not  recognized 
under  the  IPPS  as  part  of  the  inpatient 
operating  costs  of  the  hospital. 

Observation  services  may  be  provided 
in  a  distinct  observation  bed  area,  but 
they  may  also  be  provided  in  a  routine 
inpatient  care  unit  or  ward.  In  either 
case,  our  policy  is  the  bed  days 
attributable  to  beds  used  for  observation 
services  are  excluded  fi-om  the  counts  of 
available  bed  days  and  patient  days  at     ~ 
§§  412.105(b)  and  412.106(a)(l){ii).  This 
policy  was  clarified  in  a  memorandum 
that  was  sent  to  all  CMS  Regional 
Offices  (for  distribution  to  fiscal 
intermediaries)  dated  February  27,  1997, 
which  stated  that  if  a  hospital  provides 
observation  services  in  beds  that  are 
generally  used  to  provide  hospital 
inpatient  services,  the  days  that  those 
beds  are  used  for  observation  services 
should  be  excluded  from  the  available 
bed  day  count  (even  if  the  patient  is 
ultimately  admitted  as  an  acute 
inpatient). 

A  swing-bed  is  a  bed  that  is  otherwise 
available  for  use  to  provide  acute 
inpatient  care  and  is  also  occasionally 
used  to  provide  SNF-level  care.  The 
criteria  for  a  hospital  to  meet  the 
requirements  to  be  granted  an  approval 
from  CMS  to  provide  posthospital 
extended  care  services  are  located  under 
§482.66,  and  for  a  swing-bed  CAH 
under  §485.645.  Under  §413. 114(a)(1), 
payment  for  posthospital  SNF  care 
furnished  in  swing-beds  is  in 
accordance  with  the  provisions  of  the 
prospective  payment  system  for  SNF 
care  (effective  for  services  furnished  in 
cost  reporting  periods  beginning  on  and 
after  July  1,  2002).  Similar  to 
observation  beds  and  patient  days, 
swing-beds  and  patient  days  are 
excluded  from  the  counts  of  available 
bed  days  and  patient  days  at 
§§  412.105(b)  and  412.106(a)(l)(ij)  when 
the  swing-bed  is  used  to  furnish  SNF 
care.'' 

Observation  beds  and  swing-beds  are 
both  special,  frequently  temporary, 
alternative  uses  of  acute  inpatient  care 


'Ibid. 
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beds.  That  is,  only  the  days  an  acute 
inpatient  care  unit  or  ward  bed  is  used 
to  provide  outpatient  observation 
services  are  to  be  deducted  from  the 
available  bed  count  under  §  412.  J05(b). 
Otherwise,  the  bed  is  considered 
available  for  acute  care  services  (as  long 
as  it  otherwise  meets  the  criteria  to  be 
considered  available).  This  same  policy 
applies  for  swing-beds.  The  policies  to 
exclude  observation  bed  days  and 
swing-bed  days  as  described  above  stem 
from  the  fact  that  these  days  are  not 
payable  under  the  IPPS. 

Some  hospitals  have  contested  oiu' 
policy  excluding  swing-beds  and  patient 
days  and  observation  beds  and  patient 
days  under  existing  §§  412.105(b)  and 
412.106(a)(l)(ii).  For  example,  in  Clark 
Regional  Medical  Center  v.  United 
States  Department  of  Health  &■  Human 
Services.  314  F.3d  241  (6th  Cir.  2002), 
the  court  upheld  the  district  court's 
ruling  that  all  bed  types  not  specifically 
excluded  from  the  definition  of 
available  bed  days  in  the  regulations 
must  be  included  in  the  count  of 
available  bed  days.  The  hospitals 
involved  in  this  decision  wanted  to 
include  observation  and  swing-bed  days 
in  their  bed  count  calculation  in  order 
to  qualify  for  higher  DSH  payments  as 
available  to  hospitals  with  more  than 
100  beds.  The  Court  found  that  "the 
listing  of  beds  to  be  excluded  from  the 
count  restricts  the  class  of  excluded 
beds  only  to  those  specifically  listed." 
Because  observation  beds  and  swing- 
beds  are  not  currently  specifically 
mentioned  in  §  412.105(b)  as  being 
excluded  from  the  bed  count,  the  Court 
ruled  that  these  beds  must  be  included 
in  the  count. 

The  list  of  the  types  of  beds  excluded 
from  the  count  under  existing 
§  412.105(b)  was  never  intended  to  be 
an  exhaustive  list  of  all  of  the  types  of 
beds  to  be  excluded  from  the  bed  count 
under  this  provision.  In  fact,  over  the 
years,  specific  bed  types  have  been 
added  to  the  list  as  clarifications  of  the 
types  of  beds  to  be  excluded,  not  as  new 
exclusions  (see  the  September  1,  1994 
Federal  Register  (59  FR  45373)  and 
September  1.  1995  Federal  Register  (60 
FR  45810),  where  we  clarified 
exclusions  under  our  policy  that  were 
not  previously  separately  identified  in 
the  regulation  text). 

Although  the  Court  in  Clark  found 
that  Congress  had  not  explicitly 
"addressed  the  question  of  whether 
swing  and  observation  beds  should  be 
included  in  the  count  of  beds  in 
determining  whether  a  hospital  qualifies 
for  the  DSH  adjustment,"  Clark,  314 
F.3d  at  245,  the  Court  found  that 
observation  and  swing-bed  days  were 
included  under  the  "plain  meaning"  of 


the  regulation  text  at  §412.106(a)(l){ii), 
which  reads:  "The  number  of  patient 
days  includes  only  those  days 
attributable  to  areas  of  the  hospital  that 
are  subject  to  the  prospective  payment 
system  and  excludes  all  others." 
However,  the  preamble  language  of  the 
rule  that  promulgated  the  regulatory 
provision  at  §412.106(a)(l)(ii)  clarified 
its  meaning  (53  FR  38480,  September 
30,  1988): 

"Although  previously  the  Medicare 
regulations  did  not  specifically  define 
the  inpatient  days  for  use  in  the 
computation  of  a  hospital's 
disproportionate  share  patient 
percentage,  we  believe  that,  based  on  a 
reading  of  the  language  in  section 
1886(d)(5)(F)  of  the  Act,  which 
implements  the  disproportionate  share 
provision,  we  are  in  fact  required  to 
consider  only  those  inpatient  days  to 
which  the  prospective  payment  system 
applies  in  determining  a  prospective 
payment  hospital's  eligibility  for  a 
disproportionate  share  adjustment." 

Our  policy  excluding  outpatient 
observation  and  swing-bed  days  is 
consistent  with  this  regulatory 
interpretation  of  days  to  be  counted 
under  §  412.106(a)(l)(ii).  That  is,  the 
services  provided  in  these  beds  are  not 
payable  under  the  IPPS  (unless  the 
patient  is  admitted,  in  the  case  of 
observation  bed  days). 

As  outlined  previously,  our  consistent 
and  longstanding  policy,  which  has 
been  reviewed  and  upheld  previously 
by  several  courts,  including  the  United 
States  District  Court  for  the  District  of 
Columbia  in  Amisub  v.  Shalala.  is  based 
on  the  principle  of  counting  beds  in 
generally  the  same  manner  as  the 
patient  days  and  costs  are  counted.  Our 
policy  to  exclude  observation  and 
swing-bed  days  under  the  regulations  at 
§  412.105(b)  and  §412. 106(a)(1)  stems 
from  this  policy. 

In  the  May  19,  2003  proposed  rule, 
although  we  reiterated  our  longstanding 
policy  that  observation  beds  and  swing 
bed  days  generally  are  excluded,  we 
proposed  to  amend  our  policy  with 
respect  to  observation  bed  days  of 
patients  who  ultimately  are  admitted. 
We  are  still  in  the  process  of  reviewing 
the  comments  and  defer  action  until  a 
later  rule  with  respect  this  issue — for 
example,  patients  in  observation  beds 
who  are  ultimately  admitted  to  the 
hospital. 

Comment:  Some  commenters  objected 
to  the  exclusion  of  observation  bed  days 
from  the  available  bed  days  count  on  the 
grounds  that  it  is  a  flawed  premise  that 
the  size  of  a  hospital's  bed  complement 
should  be  impacted  by  the  payment 
policy  classification  of  the  services 
provided  to  the  patient.  That  is,  a  bed 


should  not  be  excluded  from  the 
available  bed  day  count  because  it  is 
used  to  provide  services  not  payable 
under  the  IPPS  on  a  particular  day. 

Response:  When  the  application  of 
IPPS  payment  policy  is  dependent  on  a 
determination  of  a  hospitals  number  of 
beds,  it  seems  reasonable  to  base  that 
determination  on  the  portion  of  the 
hospital  that  generates  the  costs  that 
relate  to  those  IPPS  payments.  As  stated 
above,  our  bed  counting  policies  start 
with  the  premise  that  the  treatment  of 
beds  should  be  consistent  with  the 
treatment  of  the  patient  days  and  the 
costs  of  those  days  on  the  Medicare  cost 
report.  Therefore,  we  continue  to 
believe  it  is  appropriate  to  exclude 
outpatient  observation  bed  days,  even 
when  the  beds  used  to  provide  that 
service  is  located  in  a  routine  inpatient 
care  unit  or  ward. 

5.  tabor.  Delivery,  and  Postpartum  Beds 
and  Days 

Prior  to  December  1991,  Medicare's 
policy  on  counting  days  for  maternity 
patients  was  to  count  an  inpatient  day 
for  an  admitted  maternity  patient  in  the 
labor/delivery  room  at  the  census  taking 
hour.  This  is  consistent  with  Medicare 
policy  for  counting  days  for  admitted 
patients  in  any  other  ancillary 
department  at  the  census-taking  hour. 
However,  based  on  decisions  adverse  to 
the  government  regarding  this  policy  in 
a  number  of  Federal  courts  of  appeal, 
including  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  the  policy  regarding  the 
counting  of  inpatient  days  for  maternity 
patients  was  revised  to  reflect  our 
current  policy. 

Our  current  policy  regarding  the 
treatment  of  labor  and  delivery  bed  days 
is  described  in  Section  2205.2  of  the 
PRM,  which  states  that  a  maternity 
inpatient  in  the  labor/delivery  room  at 
midnight  is  not  included  in  the  census 
of  inpatient  routine  care  if  the  patient 
has  not  occupied  an  inpatient  routine 
bed  at  some  time  since  admission.  For 
example,  if  a  Medicaid  patient  is  in  the 
labor  room  at  the  census  and  has  not  yet 
occupied  a  routine  inpatient  bed.  the 
bed  day  is  not  counted  as  a  routine  bed 
day  of  care  in  Medicaid  or  total  days 
and,  therefore,  is  not  included  in  the 
counts  under  existing  §§  412.105(b)  and 
412.106(a)(l)(ii).  If  the  patient  is  in  the 
labor  room  at  the  census  but  had  first 
occupied  a  routine  bed,  a  routine 
inpatient  bed  day  is  counted,  in 
Medicaid  and  total  days,  for  DSH 
purposes  and  for  apportioning  the  cost 
of  routine  care  on  the  cost  report 
(consistent  with  our  longstanding  policy 
to  treat  days,  costs,  and  beds  similarly). 
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Increasingly  hospitals  are  redesigning 
their  matemit]  areas  from  separate  labor 
and  delivery  moms,  and  postpartum 
rooms,  to  singl  e  multipurpose  labor, 
delivery,  and  f  ostpartum  (LDP)  rooms. 
In  order  to  app  ropriately  track  the  days 
and  costs  assoc  iated  with  LDP  rooms,  it 
is  necessary  to  apportion  them  between 
the  labor  and  c  elivery  cost  center, 
which  is  an  an  ;illary  cost  center  and  the 
routine  adults  md  pediatrics  cost 
center.  This  is  ione  under  our  policy  by 
determining  th?  proportion  of  the 
patient's  stay  ii  i  the  LDP  room  that  the 
patient  was  rec  siving  ancillary  services 
(labor  and  deli'  ery)  as  opposed  to 
routine  adult  ai  id  pediatric  services 
(postpartum). 

An  example  i  )f  this  would  be  if  25 
percent  of  the  f  atient's  time  in  the  LDP 
room  was  for  la  jor/delivery  services 
and  75  percent  for  routine  care,  over  the 
course  of  a  4-da  y  stay  in  the  LDP  room. 
In  that  case,  75  percent  of  the  time  the 
patient  spent  ir  the  LDP  room  is  applied 
to  the  routine  ii  ipatient  bed  days  and 
costs  (resulting  in  3  routine  adults  and 
pediatrics  bed  c  ays  for  this  patient,  75 
percent  of  4  tot.  il  days).  For  purposes  of 
determining  the  hospital  bed  count,  the 
time  that  the  be  is  are  unoccupied 
should  be  coun  ed  as  available  bed  days 
using  an  averag  i  percentage  (for 
example,  75  pei  cent  adults  and 
pediatrics  and  2  5  percent  ancillary) 
based  on  all  pat  ents.  In  other  words,  in 
this  example.  7[  percent  of  the  days  the 
bed  is  unoccupi  3d  would  be  coiuited  in 
the  available  bei  1  count. 

We  realize  th<  t  it  may  be  burdensome 
for  a  hospital  to  determine  for  each 
patient  in  this  t]  pe  of  room  the  amount 
of  time  spent  in  labor/deliverj'  and  the 
amount  of  time  ipent  receiving  routine 
care.  Alternative  ly.  the  hospital  could 
calculate  an  ave  age  percentage  of  time 
patients  receive  ancillary  services,  as 
opposed  to  routi  ne  inpatient  care  in  the 
LDP  room(s)  dui  ing  a  typical  nionth, 
and  apply  that  p  ercentage  through  the 
rest  of  the  year. 

Comment:  Soi  le  commenters  stated 
that  the  LDP  day  s  that  patients  spend  in 
routine  inpatien  wards  of  hospitals 
prior  to  the  day  I  hose  patients  give  birth 
are  in  areas  of  th  3  hospital  where 
routine  inpatient  beds  are  located,  and 
they  are  not  excl  jded  from  the  IPPS. 
Therefore,  the  cc  mmenters  asserted  that 
these  days  shoul  1  be  counted  in  the 
patient  days  and  available  bed  days 
counts.  Commen  ters  also  pointed  out 
the  LDP  days  are  in  licensed  beds,  and 
argued  that  these  days  should  be 
counted  in  their  mtirety. 

Other  commer  ters  supported  our 
proposal  to  allov  calculation  of  an 
average  percenta  ;e  of  time  LDP  patients 
spend  in  lahor/d  (livery  compared  to 


postpartum  to  be  used  to  apportion  LDP 
days.  Commenters  commended  CMS  for 
recognizing  the  cumbersome 
recordkeeping  and  reporting  that  would 
otherwise  be  required. 

One  commenter  suggested  that  it  is 
not  necessary  for  our  policy  applicable 
to  counting  patient  days  for  purposes  of 
the  DSH  computation  to  comply  with 
other  Medicare  cost  reporting  policies, 
such  as  the  need  to  separately  allocate 
the  ancillary  costs  associated  with  LDP 
rooms.  The  commenter  cited  prior  PRRB 
appeals  in  which  CMS  took  this 
position. 

Response:  As  we  previously  stated 
above  and  in  the  proposed  rule, 
initially.  Medicare's  policy  did  count  an 
inpatient  day  for  an  admitted  maternity 
patient  even  if  the  patient  was  in  the 
labor/delivery  room  at  the  census-taking 
hour.  However,  based  on  adverse  court 
decisions,  the  policy  was  revised  to 
state  that  the  patient  must  first  occupy 
an  inpatient  routine  bed  before  being 
counted  as  an  inpatient.  With  the 
development  of  LDP  rooms,  we  foimd  it 
necessary  to  apply  this  policy 
consistently  in  those  settings,  in  order  to 
appropriately  apportion  the  costs 
between  labor  and  delivery  ancillary 
services  and  routine  inpatient  care. 
Although  we  have  not  previously 
formally  specified  in  guidance  or 
regulations  the  methodology  for 
applying  this  policy  to  LDP  rooms,  this 
is  not  a  new  policy.  However,  as 
suggested  by  the  commenters,  we 
believe  this  policy  may  not  have  been 
applied  consistently.  Therefore,  we 
believe  it  is  important  to  clarify  the 
policy  as  part  of  our  discussion  of  our 
policies  pertaining  to  counting  patient 
bed  days. 

We  continue  to  believe  the  LDP 
apportionment  described  above  is  an 
appropriate  policy  and  does  not,  in  fact, 
impose  a  significant  additional  burden 
because  hospitals  are  already  required 
to  allocate  cost  on  the  cost  report 
between  ancillary  and  routine  costs.  In 
addition,  this  allocation  is  already 
required  to  be  consistent  with  our 
treatment  of  costs,  days,  and  beds  and 
is  consistent  with  our  other  patient  bed 
day  policies.  Therefore,  this  policy  will 
be  applied  to  all  currently  open  and 
future  cost  reports.  However,  it  is  not 
necessary  to  reopen  previously  settled 
cost  reports  to  apply  this  policy. 

6.  Days  Associated  With  Demonstration 
Projects  Under  Section  1 1 1 5  of  the  Act 

Some  States  extend  medical  benefits 
to  a  given  population  that  could  not 
have  been  made  eligible  for  Medicaid 
under  a  State  plan  amendment  under 
section  1902(r)(2)  or  section  1931(b}  of 
the  Act  under  a  section  1115(a)(2) 


demonstration  project  (also  referred  to 
as  a  section  1115  waiver).  These 
populations  are  specific,  finite 
populations  identifiable  in  the  award 
letters  and  special  terms  and  conditions 
apply  to  the  demonstrations. 

On  January  20,  2000,  we  issued  an 
interim  final  rule  with  comment  period 
(65  FR  3136),  followed  by  a  final  rule 
issued  on  August  1,  2000  (65  FR  47086. 
through  47087),  to  allow  hospitals  to 
include  the  patient  days  of  all 
populations  that  receive  benefits  under 
a  section  1115  demonstration  project  in 
calculating  the  Medicare  DSH 
adjustment.  Previously,  hospitals  were 
to  include  only  those  days  for 
populations  under  the  section  1115 
demonstration  project  who  were,  or 
could  have  been  made,  eligible  under  a 
State  plan.  Patient  days  of  those 
expansion  waiver  groups  who  could  not 
be  made  eligible  for  medical  assistance 
under  the  State  plan  were  not  to  be 
included  for  determining  Medicaid 
patient  day*  in  calculating  the  Medicare 
DSH  patient  percentage.  Under  the 
January  20,  2000  interim  final  rule  with 
comment  period  (65  FR  3137),  hospitals 
could  include  in  the  numerator  of  the 
Medicaid  fraction  those  patient  days  for 
individuals  who  receive  benefits  under 
a  section  1115  expansion  waiver 
demonstration  project  (effective  with 
discharges  occurring  on  or  after  January 
20.  2000). 

In  the  January  20,  2000  interim  final 
rule  with  comment  period,  we 
explained  that  including  the  section 
1115  expansion  populations  "in  the 
Medicare  DSH  calculation  is  fully 
consistent  with  the  Congressional  goals 
of  the  Medicare  DSH  adjustment  to 
recognize  the  higher  costs  to  hospitals  of 
treating  low-income  individuals  covered 
under  Medicaid." 

Since  that  revision,  we  have  become 
aware  that  there  are  certain  section  1115 
demonstration  projects  that  serve 
expansion  populations  with  benefit 
packages  so  limited  that  the  benefits  are 
not  similar  to  the  medical  assistance 
available  under  a  Medicaid  State  plan. 
These  section  1115  demonstration 
projects  extend  coverage  only  for 
specific  services  and  do  not  include 
inpatient  care  in  the  hospital.  Because 
of  the  limited  nature  of  the  coverage 
offered,  the  population  involved  may 
have  a  significantly  higher  income  than 
traditional  Medicaid  beneficiaries. 
In  allowing  hospitals  to  include 
patient  days  related  to  section  1115 
expansion  waiver  populations,  our 
intention  was  to  include  patient  days  of 
section  1115  expansion  waiver 
populations  who  receive  benefits  under 
the  demonstration  project  that  are 
similar  to  those  available  to  traditional 
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Medicaid  beneficiaries,  including 
inpatient  benefits.  Because  of  the 
differences  between  expansion 
populations  in  these  limited  benefit 
demonstrations  and  traditional 
Medicaid  beneficiaries,  in  the  May  19, 
2003  proposed  rule,  we  proposed  that 
the  Medicare  DSH  calculation  should 
exclude  from  treatment  as  Medicaid 
patient  days  those  patient  days 
attributable  to  limited  benefit  section 
1115  expansion  waiver  populations 
(proposed  §  412.106(b)(4)(i)). 

For  example,  a  State  may  extend  a 
family  planning  benefit  to  an  individual 
for  2  years  after  she  has  received  the  60- 
day  postpartum  benefit  under  Medicaid, 
or  a  State  may  choose  to  provide  a 
family  planning  benefit  to  all 
individuals  below  a  certain  income 
level,  regardless  of  having  previously 
received  the  Medicaid  postpartum 
benefit.  This  is  a  limited,  temporary 
benefit  that  is  generally  administered  in 
a  clinic  setting  (see  section  1905(a)(4)(C) 
of  the  Act).  Also,  a  number  of  States  are 
developing  demonstrations  that  are 
limited  to  providing  beneficiaries  an 
outpatient  prescription  drug  benefit. 
Generally,  these  limited  benefits  under 
a  demonstration  project  do  not  include 
inpatient  benefits.  If  a  hospital  were  to 
include  the  days  attributable  to  patierits 
receiving  benefits  under  such  a  limited 
benefit,  the  hospital  would  be  able  to 
receive  higher  DSH  payments,  perhaps 
substantially,  for  patients  who  may 
otherwise  be  insured  for  inpatient  care. 
For  example,  these  limited  • 
demonstrations  provide  benefits  that 
may  be  needed  to  supplement  private 
insurance  coverage  for  individuals  who 
do  not  have  incomes  low  enough  to 
qualify  for  Medicaid  under  the  State 
plan.  We  do  not  believe  such  patients 
should  be  counted  in  the  DSH  patient 
percentage  as  eligible  for  title  XIX. 

As  we  nave  noted  previously,  at  the 
time  the  Congress  enacted  the  Medicare 
DSH  adjustment  provision  (which  was 
added  to  the  law  by  section  9105  of 
COBRA  and  was  effective  for  discharges 
occurring  on  or  after  May  1, 1986),  there 
were  no  approved  section  1115 
demonstration  projects  involving 
expansion  populations  and  the  statute 
does  not  address  the  treatment  of  these 
days.  Although  we  did  not  initially 
include  patient  days  for  individuals 
who  receive  extended  benefits  only 
under  a  section  1115  demonstration 
project,  we  nevertheless  expanded  our 
policy  in  the  January  20,  2000  revision 
to  these  rules  to  include  such  patient 
days.  We  now  believe  that  this  reading 
is  warranted  only  to  the  extent  that 
those  individuals  receive  inpatient 
benefits  under  the  section  1115 
demonstration  project. 


Therefore,  we  proposed  to  revise 
§412.106(b)(4)(i)  to  clarify  that  patients 
must  be  eligible  for  medical  assistance 
inpatient  hospital  benefits  under  an 
approved  State  Medicaid  plan  (or 
similar  benefits,  including  inpatient 
hospital  benefits,  under  a  section  1115 
demonstration  project)  in  order  for  their 
hospital  inpatient  days  to  be  counted  as 
Medicaid  days  in  the  calculation  of  a 
hospital's  DSH  patient  percentage. 
Under  the  proposed  clarification, 
hospital  inpatient  days  attributed  to 
patients  who  do  not  receive  coverage  for 
inpatient  hospital  benefits  either  under 
the  approved  State  plan  or  through  a 
section  1115  demonstration  would  not 
be  counted  in  the  calculation  of 
Medicaid  days  for  piuposes  of 
determining  a  hospital's  DSH  patient 
percentage. 

Under  this  reading,  in  the  examples 
given  above,  the  days  associated  with  a 
hospital  inpatient  who  receives 
coverage  of  prescription  drugs  or  family 
planning  services  on  an  outpatient 
basis,  but  no  inpatient  hospital 
coverage,  through  either  a  Medicaid 
State  plan  or  a  section  1115 
demonstration,  would  not  be  counted  as 
Medicaid  days  for  purposes  of 
determining  the  DSH  patient 
percentage. 

The  proposed  revision  addressed  an 
unintended  potential  consequence  of 
our  interpretation  that  hospitals  may 
include  in  the  DSH  calculation  patient 
days  associated  with  section  1115 
demonstration  populations  (65  FR 
3136).  As  discussed  above,  that 
interpretation  was  based  on  our  finding 
that  individuals  receiving  a 
comprehensive  benefit  package  under  a 
section  1115  demonstration  project 
could  appropriately  be  included  in  the 
numerator  of  the  Medicaid  fraction 
(even  though  the  statute  does  not 
require  such  an  inclusion),  but  did  not 
address  individuals  who  were  receiving 
limited  benefit  packages  under  a  section 
1115  demonstration  project. 

Comment:  Some  commenters 
questioned  our  authority  to  require  a 
patient  obtain  to  covered  inpatient 
benefits  under  either  a  Medicaid  State 
plan  or  a  section  1115  demonstration,  in 
order  to  be  included  in  the  numerator  of 
the  Medicaid  ratio  for  the  DSH 
computation.  One  commenter  pointed 
out  that  there  are  many  circumstances 
under  which  an  individual  may  have 
income  low  enough  to  qualify  for 
Medicaid  but  still  not  qualify  due  to 
other  qualifying  criteria,  and  requested 
that  all  patient  days  of  such  individuals 
be  counted  as  Medicaid-eligible. 

Response:  As  stated  above  and  in  the 
proposed  ruler  we  do  not  believe 
patients  covered  under  limited-benefit 


section  1115  demonstration  projects  that 
are  so  limited  that  they  are  not  similar 
to  the  medical  assistance  available 
luider  a  Medicaid  State  plan  should  not 
be  included  in  the  count  of  Medicaid- 
eligible  patients. 

Under  a  traditional  State  Medicaid 
program.  States  are  required  to  offer 
inpatient  benefits  to  all  eligible 
beneficiaries  (see  section  1902(a)(10)(A) 
of  the  Act).  However,  under  the  1115 
demonstration  authority,  the  Secretary 
has  permitted  coverage  for  a  limited  set 
of  services,  such  as  pharmaceuticals  or 
family  planning  services,  and  thus 
inpatient  hospital  services  may  be 
excluded  for  expansion  populations 
under  some  of  the  section  1115 
demonstration  programs. 

Our  intention  in  allowing  hospitals  to 
include  patient  days  related  to  section 
1115  expansion  waiver  populations  was 
to  include  patient  days  of  demonstration 
populations  who  receive  benefits  under 
the  demonstration  project  that  are 
similar  to  traditional  Medicaid 
beneficiaries,  including  inpatient 
benefits. 

Comment:  One  commenter  requested 
that  the  effective  date  of  the  proposed 
change  be  delayed  until  January  1,  2004, 
to  allow  fiscal  intermediaries  to  contact 
States  and  identify  specific  coverage  for 
their  various  section  1115  waiver 
populations. 

Response:  Because  the  DSH 
adjustment  is  reconciled  when 
hospitals'  cost  reports  are  settled,  we  do 
not  believe  it  is  necessary'  to  delay  the 
implementation  of  this  policy  until 
January  1,  2004.  Furthermore,  although 
we  believe  it  would  have  been 
reasonable  for  hospitals  or  fiscal 
intermediaries  to  have  applied  this 
interpretation  of  our  policy  regarding 
the  inclusion  of  section  1115  waiver 
days  prior  to  this  clarification,  we 
recognize  that  there  may  be  situations  in 
which  this  policy  was  not  already 
applied.  Therefore,  we  are  making  this 
change  and  the  regulation  at 
§412.106(b)(4)(i)  will  be  effective  for 
discharges  occurring  on  or  after  October 
1,2003. 

7.  Dual-Eligible  Patient-Days 

We  are  still  reviewing  the  large 
number  of  comments  received  on  the 
proposed  provision  relating  to  dual- 
eligible  patient  days  in  the  May  19, 
2003.  Due  to  the  number  and  nature  of 
the  comments  we  received  on  our 
proposed  policies,  we  are  addressing  the 
public  comments  in  a  separate 
document.  We  refer  individuals  who  are 
interested  in  reviewing  the  background 
information  and  discussions  regarding 
this  policv  to  the  May  19,  2003 
proposed  rule  (68  FR  27207-27208). 
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Gt  ographic  Classification 
( ilGCRBj  Reclassification 
.'30) 


With  the  ere;  tion  of  the  MGCRB. 
beginning  in  F'    1991,  under  section 
1886(d){10)  of  I  le  Act,  hospitals  could 
request  reclassi  ication  from  one 
geographic  loca  tion  to  another  for  the    . 
purpose  of  using  the  other  area's 
standardized  ax  lount  for  inpatient 
operating  costs  or  the  wage  index  value, 
or  both  (Septeniber  6,  1990  interim  final 
rule  with  comnjent  period  (55  FR 
36754),  June  4,  k991  final  rule  with 
comment  period  (56  FR  25458),  and 
June  4,  1992  pn  posed  rule  (57  FR 
23631)).  Implementing  regulations  in 
Subpart  L  of  Pa  t  412  (§§  412.230  et 
seq.)  set  forth  ciiteria  and  conditions  for 
redesignations  fcr  purposes  of  the  wage 
index  or  the  ave  rage  standardized 
amount,  or  both ,  from  rural  to  urban, 
rural  to  rural,  oi  from  an  urban  area  to 
another  urban  a  ea,  with  special  rules 
for  SCHs  and  rural  referral  centers. 

Effective  with  reclassifications  for  FY 
2003,  section  lfi86(d)(10)(D)(vi)(II)  of 
the  Act  provide:  that  the  MGCRB  must 
use  the  average  jf  the  3  years  of  hourly 
wage  data  from  he  most  recently 
published  data  I  ar  the  hospital  when 
evaluating  a  hos  aital's  request  for 
reclassification.  The  regulations  at 
§412.230(e)(2)(i  J  stipulate  that  the 
wage  data  are  ta  ^en  from  the  CMS 
hospital  wage  si  rvey  used  to  construct 
the  wage  index  i  n  effect  for  prospective 
payment  purposes.  To  evaluate 
applications  for  ivage  index 
reclassifications  for  FY  2004,  the 
MGCRB  used  th  i  3-year  average  hourly 
wages  publishec  in  Table  2  of  the 
August  1,  2002  I  'PS  final  rule  (67  FR 
50135).  These  a\  erage  hourly  wages  are 
taken  from  data  ised  to  calculate  the 
wage  indexes  foi  FY  2001,  FY  2002,  and 
FY  2003,  based  c  n  cost  reporting 
periods  beginnir  g  during  FY  1997,  FY 
1998,  and  FY  19  )9,  respectively. 

Last  year,  we  received  a  comment 
suggesting  that  v  e  allow  for  the 
correction  of  ina  :curate  data  from  prior 


years  as  part  of  a  hospital's  bid  for 
geographic  reclassification  (67  FR 
50027).  The  conmienter  suggested  that 
not  to  allow  corrections  to  the  data 
results  in  inequities  in  the  calculation  in 
the  average  hourly  wage  for  purposes  of 
reclassification.  In  the  August  1,  2002 
IPPS  final  rule,  we  responded: 

"Hospitals  have  ample  opportunity  to 
verify  the  accuracy  of  the  wage  data 
used  to  calculate  their  wage  index  and 
to  request  revisions,  but  must  do  so 
within  the  prescribed  timelines.  We 
consistently  instruct  hospitals  that  they 
are  responsible  for  reviewing  their  data 
and  availing  themselves  to  the 
opportunity  to  correct  their  wage  data 
within  the  prescribed  timeframes.  Once 
the  data  are  finalized  and  the  wage 
indexes  published  in  the  final  rule,  they 
may  not  be  revised,  except  through  the 
mid-year  correction  process  set  forth  in 
the  regulations  at  §412.63(x){2). 
Accordingly,  it  has  been  our  consistent 
policy  that  if  a  hospital  does  not  request 
corrections  within  the  prescribed 
timeframes  for  the  development  of  the 
wage  index,  the  hospital  may  not  later 
seek  to  revise  its  data  in  an  attempt  to 
qualify  for  MGCRB  reclassification. 

"Allowing  hospitals  the  opportunity 
to  revise  their  data  beyond  the  timelines 
required  to  finalize  the  data  used  to 
calculate  the  wage  index  each  year 
would  lessen  the  importance  of 
complying  with  those  deadlines.  The 
likely  result  would  be  that  the  data  used 
to  compute  the  wage  index  would  not 
be  as  carefully  scrutinized  because 
hospitals  would  know  they  may  change 
it  later,  leading  to  inaccuracy  in  the  data 
and  less  stability  in  the  wage  indexes 
from  year  to  year." 

Since  responding  to  this  comment  in 
the  FY  2003  IPPS  final  rule,  we  have 
become  aware  of  a  situation  in  which  a 
hospital  does  not  meet  the  criteria  to 
reclassify  because  its  wage  data  were 
erroneous  in  prior  years,  and  these  data 
are  now  being  used  to  evaluate  its 
reclassification  application.  In  addition, 
in  this  situation,  the  hospital's  wage 
index  was  subject  to  the  rural  floor 
because  the  hospital  was  located  in  an 
urban  area  with  an  actual  wage  index 
below  the  statewide  rural  wage  index 
for  the  State,  and  it  was  for  a  time 
period  preceding  the  requirement  for 
using  3  years  of  data.  Therefore,  the 
hospital  contends,  it  had  no  incentive  to 
ensure  its  wage  data  were  completely 
accurate.  (However,  we  would  point  out 
that  hospitals  are  required  to  certify  that 
their  cost  reports  submitted  to  CMS  are 
complete  and  accurate.  Furthermore, 
inaccurate  or  incomplete  reporting  may 
have  other  payment  implications 
beyond  the  wage  index.) 


We  now  more  fully  understand  this 
particular  hospital's  situation  and  we 
have  the  administrative  authority  to 
establish  a  policy  allowing  corrections 
for  this  particular  set  of  circumstances, 
in  the  proposed  rule,  we  solicited 
comments  on  whether  it  may  be 
appropriate  to  establish  a  policy 
whereby,  for  the  limited  purpose  of 
qualifying  for  reclassification  based  on 
data  from  years  preceding  the 
establishment  of  the  3-year  requirement 
(that  is,  cost  reporting  years  beginning 
before  FY  2000),  a  hospital  in  an  urban 
area  that  was  subject  to  the  rural  floor 
for  the  period  during  which  the  wage 
data  the  hospital  wishes  to  revise  were 
used  to  calculate  the  wage  index,  a 
hospital  may  request  that  its  wage  data 
be  revised. 

Comment:  One  commenter  supported 
the  proposed  establishment  of  the 
exception.  However,  the  commenter 
recommended  that  CMS  consider 
allowing  all  hospitals  to  make 
corrections  to  the  data  that  is  used  in 
reclassification  determinations. 

Response:  We  continue  to  believe  that 
requiring  wage  data  corrections  by 
specified  deadlines  is  essential  to 
ensuring  that  wage  data  is  finalized  in 
an  efficient  manner.  We  also  continue  to 
believe  that  final  wage  data  published  in 
the  annual  IPPS  final  rules  should  be  as 
complete  and  accurate  as  possible. 
However,  we  believe  that,  in  the  limited 
circumstances  raised  in  our  proposed 
rule  where  the  hospital  could  not  have 
foreseen  that  its  wage  data  would  later 
be  used  in  a  3-year  average,  and  the 
hospital  was  subject  to  the  rural  floor, 
it  is  feasible  to  permit  a  limited 
exception.  Therefore,  in  this  final  rule, 
we  are  amending  §  412.230(e)(2)(ii)(A) 
to  allow,  for  the  limited  purpose  of 
qualifying  for  geographic 
reclassification,  hospitals  demonstrating 
that  they  meet  the  limited 
circumstances  described  in  the 
amended  regulation  be  considered  for 
reclassification  after  taking  into  account 
revisions  subsequent  to  its  use  to 
construct  the  wage  index  for  IPPS 
payment  purposes.  We  are  not  adopting 
a  broader  exception,  because  we 
continue  to  believe  it  is  important  to 
ensure  that  final  wage  data  published  in 
the  annual  IPPS  final  rule  are  complete 
and  accurate.  Creating  a  broad  exception 
to  allow  for  corrections  of  prior  years' 
data  would  affect  the  accuracy  and 
stability  in  the  wage  indices  from  year 
to  year.  Therefore,  we  will  continue  to 
require  hospitals — other  than  hospitals 
meeting  the  limited  exception  described 
in  §412.230(e)(2)(ii)(A)— to  ensure  that 
their  wage  data  are  correct  by  applicable 
deadlines  and  will  not  allow  for  wage 
data  corrections  after  such  deadlines. 
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Comment:  Several  hospitals  who  were 
interested  in  reclassifying,  as  a  group, 
for  purposes  of  the  wage  index, 
commented  that  their  efforts  to 
reclassify  as  an  urban  group  have  been 
unsuccessful  primarily  because  they  fail 
to  meet  the  established  requirement  set 
forth  in  §412. 234(c)(2)  that  the 
requesting  hospitals  must  demonstrate 
that  their  costs  exceed  their  current 
payments  by  75  percent  of  the 
additional  payments  they  would  receive 
through  reclassification.  The 
commenters  submitted  several 
reconmiendations  for  our  consideration 
to  clarify  or  iinprove  our  policies  and 
regulations.  They  recommended  that  we 
consider: 

•  Allowing  hospital  groups  to  seek 
geographic  reclassification  for  purposes 
of  the  wage  index  or  standardized 
amount; 

•  Allowing  hospital  groups  seeking 
geographic  reclassification  to  areas 
where  the  reclassification  would  not 
result  in  a  different  standardized 
amount  to  seek  reclassification  for 
purposes  of  the  wage  index  without 
having  to  satisfy'  the  criteria  applicable 
to  hospitals  seeking  reclassification  for 
purposes  of  the  standardized  amount; 

•  Allowing  hospitals  in  NECMAs  to 
seek  reclassification  to  another  MSA 
under  the  alternative  criteria  at 

§  412.236(c); 

•  Lowering  the  cost-to-payment 
threshold  used  to  evaluate  group 
reclassification  applications;  or 

•  In  order  to  evaluate  the 
interrelationship  between  the  area 
where  the  hospitals  are  located  and  the 
target  area  in  which  they  are  seeking  to 
reclassify,  replacing  the  cost  comparison 
criteria  used  to  evaluate  reclassification 
eligibility  for  purposes  of  the 
standardized  amount  with  a  better 
indicator  of  the  connection  such  as, 
census  commuting  patterns. 

Response:  We  appreciate  the 
comments  and  recommendations 
presented  by  the  hospitals  and  the 
importance  of  this  issue.  We  note  that, 
in  developing  the  proposed  rule,  we  did 
consider  including  a  proposal  to  allow 
urban  hospitals  to  reclassify  as  a  group 
either  for  wage  index  or  the 
standardized  amount,  or  both.  However, 
we  did  not  go  forward  with  the  proposal 
because,  upon  further  review,  the 
criterion  that  hospitals  demonstrate  that 
their  costs  are  in  excess  of  their 
payments  seemed  appropriate.  We  will 
consider  the  commenters' 
recommendations  in  the  future. 

Comment:  One  commenter 
recommended  that  CMS  consider 
lowering  the  applicable  qualifying 
thresholds  at  §412.230(c)(l)(iii)  and  (iv) 
for  urban  hospitals  seeking 


reclassification  for  purposes  of  the  wage 
index.  The  commenter  specifically 
suggested  that  the  threshold  be  lowered 
from  108  percent  of  the  average  hourly 
wage  of  hospitals  in  the  area  in  which 
the  hospital  is  located,  and  84  percent 
of  the  average  hourly  wage  of  hospitals 
in  the  area  to  which  the  hospital  seeks 
reclassification,  to  106  percent  and  82 
percent,  respectively,  for  urban 
hospitals.  The  commenter  further 
recommended  that,  if  the  lower 
thresholds  cannot  be  reduced  for  all 
urban  hospitals,  CMS  consider 
implementing  the  lower  thresholds  for 
urban  hospitals  in  areas  where  they  are 
paid  as  if  they  are  rural. 

Response:  As  pointed  out  by  the 
commenter,  this  issue  was  discussed,  in 
detail,  in  the  August  1,  2000  Federal 
Register  (65  FR  47089  through  47090). 
While  we  will  consider  the 
recommendations  for  possible  inclusion 
in  a  future  proposed  rule,  we  did  not 
propose  any  changes  or  clarifications  to 
the  existing  policy.  Therefore,  we  are 
not  adopting  this  comment. 

E.  Costs  of  Approved  Nursing  and  Allied 
Health  Education  Activities  (§413.85) 

1.  Background 

Medicare  has  historically  paid 
providers  for  the  program's  share  of  the 
costs  that  providers  incur  in  connection 
with  approved  educational  activities. 
The  activities  may  be  divided  into  the 
following  three  general  categories  to 
which  different  payment  policies  apply: 

•  Approved  graduate  medical 
education  (GME)  programs  in  medicine, 
osteopathy,  dentistry,  and  podiatry. 
Medicare  makes  direct  and  indirect 
medical  education  payments  to 
hospitals  for  residents  training  in  these 
programs.  Existing  policy  on  direct  GME 
payment  is  found  at  42  CFR  413.86,  and 
for  indirect  GME  payment  at  42  CFR 
412.105. 

•  Approved  nursing  and  allied  health 
education  programs  operated  by  the 
provider.  'The  costs  of  these  programs 
are  excluded  from  the  definition  of 
inpatient  hospital  operating  costs  and 
are  not  included  in  the  calculation  of 
payment  rates  for  hospitals  paid  under 
the  IPPS  or  in  the  calculation  of 
payments  to  hospitals  and  hospital  units 
excluded  from  the  IPPS  that  are  subject 
to  the  rate-of-increase  ceiling.  These 
costs  are  separately  identified  and 
"passed  through"  (that  is,  paid 
separately  on  a  reasonable  cost  basis). 
Existing  regulations  on  nursing  and 
allied  health  education  program  costs 
are  located  at  42  CFR  413.85. 

«  All  other  costs  that  can  be 
categorized  as  educational  programs  and 
activities  are  considered  to  be  part  of 


normal  operating  costs  and  are  included 
in  the  per  discharge  amount  for 
hospitals  subject  to  the  IPPS,  or  are 
included  as  reasonable  costs  that  are 
subject  to  the  rate-of-increase  limits  for 
hospitals  and  hospital  units  excluded 
from  the  IPPS. 

In  the  May  19.  2003  proposed  rule,  we 
proposed  to  clarif\'  our  policy  governing 
payments  to  hospitals  for  provider- 
operated  nursing  and  allied  health 
education  programs.  Under  the 
regulations  at  §413.85  ("Cost  of 
approved  nursing  and  allied  health 
educational  activities").  Medicare 
makes  reasonable  cost  payment  to 
hospitals  for  provider-operated  nursing 
and  allied  health  education  programs.  A 
program  is  considered  to  be  provider- 
operated  if  the  hospital  meets  the 
criteria  specified  in  §  413.85(f),  which 
means  the  hospital  directly  incurs  the 
training  costs,  controls  the  curriculum 
and  the  administration  of  the  program, 
employs  the  teaching  staff,  and  provides 
and  controls  both  clinical  training  and 
classroom  instruction  (where 
applicable)  of  a  nursing  or  allied  health 
education  program. 

In  the  January  12,  2001  Federal 
Register  (66  FR  3358),  we  published  a 
final  rule  that  clarified  the  policy  for 
payments  for  approved  nursing  and 
allied  health  education  activities  in 
response  to  section  6205(b)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Pub.  L.  101-239)  and  sections 
4004(b)(1)  and  (2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508). 

Section  6205(b)(2)  of  Pub.  L.  101-239 
directed  the  Secretary  to  publish 
regulations  clarifying  the  rules 
governing  allowable  costs  of  approved 
educational  activities.  The  Secretary 
was  directed  to  publish  regulations  to 
specify  the  conditions  under  which 
those  costs  are  eligible  for  pass-through, 
including  the  requirement  that  there  be 
a  relationship  between  the  approved 
nursing  or  allied  health  education 
program  and  the  hospital.  Section 
4004(b)(1)  of  Pub.  L.  101-508  provides 
an  exception  to  the  requirement  that 
programs  be  provider-operated  to 
receive  pass-through  payments.  The 
section  provides  that,  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1990,  if  certain  conditions 
are  met,  the  costs  incurred  by  a  hospital 
(or  by  an  educational  institution  related 
to  the  hospital  by  common  ownership  or 
control)  for  clinical  training  (as  defined 
by  the  Secretary')  conducted  on  the 
premises  of  the  hospital  under  an 
approved  nursing  or  allied  health 
education  program  that  is  not  operated 
by  the  hospital  are  treated  as  pass- 
through  costs  and  paid  on  the  basis  of 
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2.  Continuing  iducation  Issue  for 
Nursing  and  Allied  Health  Education 

Since  publication  of  the  January  12, 
2001  final  rule  on  nursing  and  allied 
health  educati^  )n.  we  have  encountered 
questions  concerning  the  substantive 
difference  betveen  provider-operated 
continuing  edi  cation  programs  for 
nursing  and  al  ied  health  education 
(which  would  lot  be  reimbursable 
under  Medicar ;  on  a  reasonable  cost 
basis)  and  pro\  ider-operated  approved 
programs  that  <  re  eligible  to  receive 
Medicare  reasc  nable  cost  payment.  In 
that  final  rule,  A^e  stated  that  Medicare 
would  generall  y  provide  reasonable  cost 
payment  for  "p  rograms  of  long  duration 
designed  to  dei  elop  trained 
practitioners  ir  a  nursing  or  allied 
health  discipline,  such  as  professional 
nursing  or  ocn  pational  therapy.  This  is 
contrasted  witi  a  continuing  education 
program  of  a  m  )nth  to  a  year  in  duration 
in  which  a  prac  titioner,  such  as  a 
registered  nurs(  ,  receives  training  in  a 
specialized  ski!  such  as  enterostomal 
therapy.  While  such  training  is 
undoubtedly  va  luable  in  enabling  the 
nurse  to  treat  pi  itients  with  special 
needs  and  in  in  proving  the  level  of 
patient  care  in  <  provider,  the  nurse, 
upon  completic  n  of  the  program, 
continues  to  function  as  a  registered 
nurse,  albeit  on  ;  with  special  skills. 
Further  distinct  on  can  be  drawn 
between  this  sit  jation  and  one  in  which 
a  registered  nur  le  undergoes  years  of 
training  to  beco  ne  a  CRNA.  For  these 
reasons,  the  cos  s  of  continuing 
education  traini  ng  programs  are  not 
classified  as  costs  of  approved 
educational  actii/ities  that  are  passed- 
through  and  pai  i  on  a  reasonable  cost 
basis.  Rather,  th  jy  are  classified  as 
normal  operatin  i  costs  covered  by  the 
prospective  pay  nent  rate  or.  for 
providers  exclui  led  from  the  IPPS,  as 
costs  subject  to  i  he  target  rate-of- 
increase  limits"  (66  FR  3370). 

Accordingly,  upon  publication  of  the 
final  rule,  we  re  'ised  §  413.85(h)(3)  to 
include  continu  ng  education  programs 
in  the  same  cate  ;ory  as  "educational 
seminars  and  wc  irkshops  that  increase 
the  quality  of  mc  dical  care  or  operating 
efficiency  of  the  provider."  Costs 
associated  with  i  :ontinuing  education 
programs,  as  stal  ed  above,  are 
recognized  as  nc  rmal  operating  costs 
and  are  paid  in  accordance  with 
applicable  princ  pies. 

Prior  to  tne  iss  uance  of  the  May  19, 
2003  proposed  r  ile,  we  received  an 


inquiry  requesting  further  clarification 
on  what  is  meant  by  continuing 
education.  It  is  our  belief  that  provider- 
operated  programs  that  do  not  lead  to 
any  specific  certification  in  a  specialty 
would  be  classified  as  continuing 
education.  In  the  proposed  rule  (68  FR 
27210),  we  stated  that  our  use  of  the 
term  "certification"  does  not  mean 
certification  in  a  specific  skill,  such  as 
when  an  individual  is  certified  to  use  a 
specific  piece  of  machinery  or  perform 
a  specific  procedure.  Rather,  we  stated 
that  we  believe  certification  means  the 
ability  to  perform  in  the  specialty  as  a 
whole. 

Although,  in  the  past,  we  believe  we 
have  allowed  hospitals  to  be  paid  for 
operating  a  pharmacy  "residency" 
program,  in  the  May  19,  2003  proposed 
rule,  we  stated  that  it  has  come  to  our 
attention  that  those  programs  do  not 
meet  the  criteria  for  approval  as  a 
certified  program.  Once  individuals 
have  finished  their  undergraduate 
degree  in  pharmacy,  there  are  some 
individuals  who  go  on  to  participate  in 
1-year  hospital-operated 
postundergraduate  programs.  It  is  oiu- 
understanding  that  many  individuals 
complete  the  1-year  postundergraduate 
program  practice  pharmacy  inside  the 
hospital  setting.  However,  we  also 
understand  that  there  are  pharmacists 
who  do  not  complete  the  1-year 
postundergraduate  program,  but  have 
received  the  undergraduate  degree  in 
pharmacy,  who  also  practice  pharmacy 
inside  the  hospital  setting.  Because 
pharmacy  students  need  not  complete 
the  1-year  residency  program  to  be 
eligible  to  practice  pharmacy  in  the 
hospital  setting,  the  1 -year  programs 
that  presently  are  operated  by  hospitals 
would  be  considered  continuing 
education,  and  therefore,  would  be 
ineligible  for  pass-through  reasonable 
cost  payment. 

We  stated  that  we  understood  that  all 
individuals  who  wish  to  be  nurses 
practicing  in  a  hospital  must  either 
complete  a  4-year  degree  program  in  a 
university  setting,  a  2-year  associate 
degree  in  a  community  or  junior  college 
setting,  or  a  diploma  program 
traditionally  offered  in  a  hospital 
setting.  Since  participants  that  complete 
a  provider-operated  diploma  nursing 
program  could  not  practice  as  nurses 
without  that  training,  the  diploma 
nursing  programs  are  not  continuing 
education  programs  and,  therefore,  may 
be  eligible  for  pass-through  treatment.  ' 

Because  of  the  apparent  confusion 
concerning  the  distinction  between 
continuing  education  programs  and 
approved  education  programs  in  the 
context  of  reasonable  cost  pass-through 
payments  for  nursing  and  allied  health 


education  activities,  in  the  May  19,  2003 
proposed  rule,  we  proposed  to  revise 
§  413.85(h)(3)  to  state  that  educational 
seminars,  workshops,  and  continuing 
education  programs  in  which  the 
employees  participate  that  enhance  the 
quality  of  medical  care  or  operating 
efficiency  of  the  provider  and,  effective 
October  1,  2003,  do  not  lead  to 
certification  required  to  practice  or 
begin  employment  in  a  nursing  or  allied 
health  specialty,  would  be  treated  as 
educational  activities  that  are  part  of 
normal  operating  costs.  We  also 
proposed  to  add  a  conforming  definition 
of  "certification"  for  purposes  of 
nursing  and  allied  health  education 
under  §41 3.85(c)  to  mean  "the  ability  to 
practice  or  begin  employment  in  a 
specialty  as  a  whole." 

Comment:  A  large  number  of 
commenters  responded  to  our  proposal 
to  clarify  that,  effective  October  1,  2003, 
activities  that  do  not  lead  to  certification 
required  to  practice  or  begin 
employment  in  a  nursing  or  allied 
health  specialty  would  be  treated  as 
educational  activities  (continuing 
education)  that  are  part  of  normal 
operating  costs,  and  not  as  approved 
programs  that  are  eligible  for  reasonable 
cost  reimbursement.  Many  commenters 
strongly  disagreed  with  the  section  of 
the  proposed  rule  that  included  clinical 
pastoral  education  (CPE)  as  continuing 
education  and  stated  that  CMS  must 
have  been  badly  misinformed  when 
writing  the  proposed  rule.  The 
commenters  argued  that  CPE  is  a 
rigorous  and  structured  education 
program  accredited  by  the  Association 
for  Clinical  Pastoral  Education,  Inc. 
(ACPE).  The  commenters  stressed  that, 
in  varying  amounts,  CPE  is  a 
requirement  for  graduation  for  the 
master  of  divinity  degree  and  for 
professional  certification  by  the 
Association  of  Professional  Chaplains 
(APC)  as  a  health  care  chaplain,  or  as  a 
CPE  supervisor.  Many  commenters  also 
noted  prior  Provider  Reimbursement 
Review  Board  (PRRB)  rulings  that 
recognized  chaplaincy  as  an  allied 
health  discipline,  and  asserted  that 
hospitals  that  receive  Medicare 
reasonable  cost  pass-through  payment 
for  CPE  do  so  for  the  piu-pose  of  their 
professional  CPE  programs,  not  as 
continuing  education  for  individuals 
already  qualified  to  practice  in  hospital 
chaplaincy.  Many  commenters 
mentioned  that  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  also  recognizes  chaplains 
as  allied  health  professionals  and 
considers  them  "primary  care 
providers."  Similarly,  commenters 
referred  to  various  studies  that  have 
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shown  the  positive  spiritual  and 
therapeutic  benefits  of  pastoral  care. 
The  commenters  warned  that  removal  of 
funding  for  CPE  would  represent  a  huge 
step  backward  for  American  health  care. 
The  commenters  lu-ged  CMS  to  ensvue 
continuing  pass-through  payments  for 
CPE. 

Response:  In  the  May  19,  2003 
proposed  rule  (68  FR  27210),  we  stated 
that  we  received  an  inquiry  requesting 
further  clarification  of  what  is  meant  by 
continuing  education.  We  proceeded  to 
explain  what  constitutes  "continuing 
education"  for  the  purpose  of 
determining  whether  a  nursing  or  allied 
health  education  ac:tivity  would  or 
would  not  qualify  for  Medicare 
reasonable  cost  pass-through  payments. 
We  acknowledge  that  the  definition  of 
"continuing  education"  for  Medicare 
payment  piuposes  may  differ  from  the 
academic  view  of  what,  in  general, 
constitutes  such  activities.  In  the 
proposed  rule,  we  stated  that  we 
believed  that  provider-operated 
programs  that  do  not  lead  to  any 
specific  certification  or  the  ability  to 
perform  in  the  specialty  would  be 
classified  as  "continuing  education." 

Our  intent  is  to  ensure  that  Medicare 
pass-through  payments  are  only 
provided  for  programs  that  enable  an 
individual  to  be  employed  in  a  capacity 
that  he  or  she  could  not  have  been 
employed  without  having  first 
completed  a  particular  education 
program.  We  believe  that,  for  Medicare 
purposes,  training  that  enhances  an 
individual's  competencies,  but  does  not 
permit  that  individual  to  be  employed 
in  a  new  capacity  in  which  he  or  she 
could  not  have  been  employed  without 
completing  the  additional  training, 
would  not  qualify  for  Medicare 
reasonable  cost  pass-through  payment. 
Medicare  provides  payments  for  such 
educational  activities,  but  only  under 
the  methodology  applicable  to  payment 
of  normal  operating  costs.  Our  intent 
was  simply  to  provide  clarification  for 
the  piupose  of  distinguishing  between 
those  educational  programs  that  qualify 
for  reasonable  cost  pass-through 
payment  (that  is,  programs  that  enable 
an  individual  to  begin  employment  in  a 
specialty  as  a  whole)  and  those 
programs  that  should  be  paid  as  normal 
operating  costs  (that  is,  activities  that 
are  intended  to  enhance  the  current  skill 
set  of  an  individual's  profession  or 
advance  an  individual's  professional 
career). 

Since  publication  of  the  proposed 
rule,  we  have  learned  from  information 
provided  by  the  ACPE  and  the  APC  that 
there  are  several  levels  of  CPE. 
Specifically,  the  ACPE  accredits  three 
different  levels  of  CPE.  The  first  level  of 


CPE  is  generally  geared  to  interns  and 
beginning  residents.  The  second  level  of 
CPE  is  generally  geared  to  residents 
doing  specialization  and  preparation  for 
chaplaincy  certification.  The  third  level 
is  supervisory  training,  which  is  geared 
toward  preparation  for  certification  by 
the  ACPE  as  a  CPE  supervisor. 

We  imderstand  that,  as  a  part  of  the 
requirements  for  a  master  of  divinity 
degree,  many  theological  schools  and 
seminaries  require  or  strongly 
recommend  completion  of  an 
internship,  or  1  unit  of  CPE  for 
graduation.  A  unit  of  CPE  is  400+  hours 
of  supervised  CPE  in  a  health  care  or 
institutioual  setting.  Students  taking 
either  1  or  2  units  of  CPE  are  generally 
referred  to  as  interns.  In  addition,,  many 
faith  groups  require,  at  their  national  or 
regional  levels,  that  individuals 
complete  at  least  1  unit  of  CPE  in  order 
for  them  to  be  ordained  into 
professional  ministry.  Theological 
schools  that  offer  doctoral  degrees  (for 
example,  a  doctor  of  philosophy,  a 
doctor  of  ministry,  or  a  doctor  of 
theology)  with  specialties  in  pastoral 
counseling  and  related  fields  also 
generally  require  some  amount  of  CPE 
as  a  part  of  those  degree  programs.  Upon 
completion  of  a  CPE  internship,  the 
health  care  institution  typically  reports 
to  the  theological  school  in  which  the 
student  is  enrolled  that  the  student  has 
successfully  completed  the  internship, 
and  the  theological  school  subsequently 
awards  credit  for  the  training.  Based 
upon  information  received  from  the 
commenters,  we  understand  that 
completion  of  only  an  internship,  or 
400+  hours  of  CPE,  would  not  qualify  an 
individual  for  employment  as  a 
chaplain  in  a  hospital  setting. 

In  contrast  to  CPE  internships,  CPB 
residents  generally  participate  in  a  1- 
year,  or  occasionally  a  2-year,  full-time 
CPE  program,  A  1-year  residency 
typically  consists  of  4  units  of 
postgraduate  CPE  (that  is,  1,600+  hours 
of  supervised  CPE),  in  a  health  care  or 
institutional  setting.  Generally, 
individuals  who  undertake  1 ,600  hours 
of  CPE  do  so  in  order  to  become  a  board- 
certified  chaplain.  The  ACPE  has 
established  4  units,  or  1,600  hours  of 
supervised  CPE,  as  the  national 
minimum  amount  of  CPE  that  is 
required  to  become  a  board-certified 
chaplain.  However,  some  certifying 
boards  or  particular  programs  may 
require  some  additional  hours  of  CPE 
for  board  certification.  We  note  that,  in 
instances  where  academic  credit  is 
granted  for  completion  of  1  unit,  or  400 
hours,  of  CPE  prior  to  receipt  of  a 
degree,  an  individual  seeking  to  become 
a  board-certified  chaplain  generally 


must  complete  an  additional  1 ,600 
hours  of  CPE  training. 

The  board  certification  of  chaplains  is 
carried  out  by  nationally  recognized 
organizations  that  are  part  of  the 
Commission  on  Ministry  in  Specialized 
Settings  (COMISS),  an  umbrella  network 
for  p&storal  care  organizations  that  share 
the  same  standards  of  educational 
preparation  and  clinical  training.  These 
organizations  include  the  Association  of 
Professional  Chaplains  (APC),  the 
National  Association  of  Catholic 
Chaplains  (NACC),  the  National 
Association  of  Jewish  Chaplains  (NAJC), 
and  the  Canadian  Association  fot 
Pastoral  Practice  and  Education 
(CAPPE).  The  ACPE  accredits  CPE 
training  for  all  of  these  certifying 
organizations. 

Based  on  information  received  from 
the  commenters,  we  understand  that 
most  health  care  organizations  that  are 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  advertise  for  and 
recruit  only  board-certified  chaplains, 
which  means  that  qualified  applicants 
for  employment  as  hospital  chaplains 
will  usually  have  completed  at  least 
1,600  hours  of  CPE. 

Individuals  who  seek  to  develop  a 
health  care  chaplaincy  specialization 
(for  example,  hospice,  pediatrics, 
cardiology,  rehabilitation,  neurolog>') 
may  undertake  a  second  year  of  CPE 
residency.  A  second  year  of  residency 
consists  of  an  additional  4  units  of  CPE 
(or  1,600+  hours  of  supervised  CPE). 
However,  there  is  currently  no 
established  board  certification  process 
for  residents  completing  a  second  year 
of  CPE  residency  training. 

To  be  eligible  to  apply  for  supervisory 
CPE  training,  an  individual  must  have 
completed  at  least  4  units  (1  year)  of 
CPE  training.  Upon  completion  of 
supervisory  training,  an  individual 
becomes  certified  by  the  ACPE  as  a  CPE 
supervisor  and  is  qualified  to  develop 
and  conduct  CPE  training  for  all  ACPE- 
accredited  programs. 

Based  on  information  submitted  by 
the  commenters  on  the  different  levels 
of  CPE  training,  two  important  points 
relative  to  Medicare  reimbiu"sement 
have  become  clear  to  us.  First,  in 
instances  where  internship  training  is 
completed  as  a  prerequisite  for  a  degree 
granted  by  an  educational  institution 
other  than  a  hospital,  such  training  is 
not  provider-operated,  and,  therefore, 
does  not  qualify  for  Medicare  reasonable 
cost  pass-through  payment  under 
§  413.85.  Under  §  413.85(f),  a  program  is 
considered  to  be  provider-operated  only 
if  the  hospital  directly  incurs  the 
training  costs,  directly  controls  the 
curriculum  and  the  administration  of 
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through  the  proposed  definition,  to 
allow  pass-through  payments  for  the 
costs  of  a  program  that  would  only 
enhance  an  individual's  set  of  skills. 
However,  that  was  not  our  intent.  We 
believe  it  would  have  been  more 
appropriate  to  use  the  word  "and" 
instead  of  the  word  "or",  to  further 
emphasize  that  pass-through  payment 
would  only  apply  to  activities  that 
enable  an  individual  to  practice  and 
begin  employment  in  a  specialty,  but 
would  not  apply  to  activities  that  serve 
to  add  to  or  to  enhance  an  individual's 
current  skill  set. 

In  addition,  based  on  the  comments 
received,  we  understand  that  there  may 
be  several  distinct  levels  of  training  in 
a  given  health  profession,  and  each  level 
of  training  may  be  a  requirement  in 
order  for  an  individual  to  work  in  a  new 
capacity  or  "specialty"  in  that 
profession,  but  not  a  requirement  to 
practice  or  begin  employment  in  the 
specialty  "as  a  whole."  Since  a  second 
level  of  training  is  not  required  to  begin 
practicing  in  a  profession,  under  the 
proposed  definition,  we  would  not  have 
been  able  to  allow  for  pass-through 
payments  for  a  second  (or  potentially  a 
third)  level  of  training.  Therefore,  we 
understand  that  inclusion  of  the  words 
"as  a  whole"  in  the  proposed  definition 
of  "certification"  was  misleading. 
Consequently,  where  a  subsequent  level 
of  training  is  a  requirement  to  practice 
in  a  new  specialty  in  a  given  profession, 
pass-through  payment  may  be  made  for 
the  subsequent  level  of  training. 

Finally,  we  have  concluded  that  it  is 
not  necessary  to  include  a  specific 
definition  of  "certification  "  at  §413.85. 
In  this  final  rule,  we  are  deleting  the 
proposed  definition  of  "certification" 
from  §  413.85(c),  and  amending 
§'41 3.85(h)(3)  by  removing  the  words 
"certification  required"  and  inserting 
the  words  "the  ability."  We  are  also 
changing  the  word  "or"  to  "'and  ". 
Specifically,  we  are  amending  the 
proposed  regulations  at  §41 3.85(h)(3)  to 
state  that  activities  treated  as  normal 
operating  costs  include  "Educational 
seminars,  workshops,  and  continuing 
education  programs  in  which  the 
employees  participate  that  enhance  the 
quality  of  medical  care  or  operating 
efficiency  of  the  provider  and,  effective 
October  1,  2003,  do  not  lead  to  the 
ability  to  practice  and  begin 
employment  in  a  nursing  or  allied 
health  specialty." 

Our  view  of  a  "specialty"  in  the 
nursing  and  allied  health  education 
txmte.xt  is  based  on  what  the  industr\' 
views  as  the  standard  of  practice  in  a 
specific  area  within  a  profession.  The 
training  required  to  allow  a  person  to 
serve  in  the  "specialty"  is  tailored  to  the 


skill  level  and  context  that  an 
individual  is  expected  to  use  in  that 
"specialty." 

Consistent  with  what  we  stated  in  the 
proposed  rule.  Medicare  reasonable  cost 
pass-through  payments  are  only 
provided  for  prograips  that,  according  to 
industry  norms,  qualify  an  individual  to 
be  employed  in  a  specialty  in  which  the 
individual  could  not  have  been 
employed  before  completing  a  particular 
education  program.  Given  the  confusion 
expressed  by  commenters,  we  recognize 
the  need  to  specify  how  we  will 
determine  whether  completion  of  a 
particular  education  program  enables  an 
individual  to  be  employed  in  a 
specialty.  We  will  use  "industry  norms" 
as  the  standard  to  determine  whether 
participation  in  a  specialty  enables  an 
individual  to  be  employed  in  a  capacity 
that  he  or  she  could  not  have  been 
employed  without  having  first 
completed  a  particular  education 
program.  We  are  defining  "industry 
norm"  to  mean  that  more  than  50 
percent  of  hospitals  in  a  random, 
statistically  valid  sample  require  the 
completion  of  a  particular  training 
program  before  an  individual  may  be 
employed  in  a  specialty.  (We 
understand  that,  in  some  instances,  due 
to  the  unique  staffing  circumstances 
faced  by  many  smaller  hospitals, 
inclusion  of  small  hospitals  in  the 
sample  would  introduce  factors  that  are 
not  typically  representative  of  the 
industry  as  a  whole  and  would  skew  the 
results  inappropriately.  In  such  a  case, 
if  appropriate,  we  would  consider 
excluding  hospitals  with  less  than  100 
beds,  which  would  still  retain  over  75 
percent  of  all  hospitals  in  the  universe). 

Based  on  comments  received,  we 
believe  that  it  is  the  '"industry  norm"  to 
require  a  CPE  residency  and  board 
certification  for  employment  as  a 
hospital  chaplain.  Since  it  is  currently 
the  "industry  norm"  for  hospitals  to 
employ  only  board-certified  chaplains, 
and  since  completion  of  approximately 
1,600  hours  of  CPE  training  is  a 
requirement  to  practice  and  begin 
employment  in  hospital  chaplaincy,  we 
view  hospital  chaplaincy  as  a 
"specialty  "  of  pastoral  counseling. 
Consequently,  a  hospital  that  operates  a 
CPE  residency  may  be  eligible  for 
reasonable  cost  pass-through  payment. 

Specifically,  assuming  all 
requirements  under  §413.85  are  met. 
Medicare  reasonable  cost  pass-through 
payments  may  only  be  made  to 
hospitals  for  CPE  hours  that  are  not 
prerequisites  for  any  academic  degree, 
and  are  provided  to  students  in  order  to 
obtain  board  certification  in  hospital 
chaplaincy.  A  hospital  may  not  receive 
reasonable  cost  payment  for  any  costs 
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incurred  in  connection  with  providing 
CPE  that  is  undertaken  to  meet  the 
requirements  of  an  academic  degree.  In 
addition,  since  generally  a  minimum  of 
approximately  1,600  hours  of  CPE  is 
required  to  become  a  board-certified 
chaplain,  any  costs  incurred  for  an 
individual  participating  in  CPE  training 
that  exceeds  the  minimum  number  of 
hours  required  to  obtain  board 
certification  would  not  be  eligible  to  be 
paid  on  a  reasonable  cost  basis. 

However,  we  note  that  we  do  not 
completely  defer  to  the  information 
provided  by  industry  representatives  in 
order  to  determine  the  "industry  norm." 
Rather,  if  at  any  time  we  obtain 
information  that  calls  our  view  of 
industry  norms  into  question,  we  may 
make  our  own  determination  based  on 
a  random  sample  of  hospitals. 
Therefore,  assuming  all  other 
requirements  under  §413.85  are  met,  a 
hospital  may  receive  reasonable  cost 
pass-through  payment  for  the  hours  of 
CPE  for  which  academic  credit  is  not 
granted  (since  those  CPE  hours  are  not 
generally  provider-operated),  and  for  the 
hours  of  CPE  that  may  be  used  to  satisfy 
training  requirements  for  board 
certification.  We  will  continue  to  allow 
reasonable  cost  payment  for  CPE  that 
leads  to  board  certification  as  long  as  we 
do  not  have  evidence  indicating  that, 
based  on  a  statistically  valid,  random 
sample,  the  "industry  norm"  is  not  to 
require  board  certification  for  chaplains 
that  are  employed  by  hospitals. 

We  also  recognize  that  industry  norms 
are  susceptible  to  change  over  time. 
Therefore,  although  it  may  not  currently 
be  the  ""industry  norm"  to  require 
completion  of  a  particular  nursing  or 
allied  health  education  program  in  order 
to  practice  and  begin  employment  in  a 
particular  specialty,  it  may  become  the 
"industry  norm"  in  the  future.  If  we 
find  that  it  has  become  the  "'industry 
norm,"  we  may  allow  the  hospitals 
operating  those  programs  (and  meeting 
the  requirements  at  §  413.85)  to  be  paid 
for  the  costs  of  those  programs  on  a 
reasonable  cost  basis. 

In  relation  to  the  commenters' 
recommendation  that  reasonable  cost 
reimbursement  should  be  provided  for 
CPE  supervisory  training,  we 
understand  that,  essentially,  the 
purpose  of  the  supervisory  training  is  to 
prepare  a  chaplain  to  develop  CPE 
programs  and  to  teach,  interns  and 
residents.  We  believe  that  CPE 
supervisors  are  practicing  in  the 
teaching  profession,  not  within  a 
nursing  or  allied  health  discipline. 
Furthermore,  we  do  not  believe  that 
Congress  intended  to  provide  for 
reasonable  cost  pass-through  payments 
for  programs  that  are  intended  to 


produce  instructors  or  teachers.  While 
we  recognize  that  CPE  supervisors  are 
necessary  to  train  and  prepare 
individuals  for  hospital  chaplaincy,  we 
believe  that  it  is  appropriate  for  the 
costs  of  supervisory  programs  in  general 
to  be  treated  as  normal  operating  costs 
and  paid  accordingly. 

Comment:  One  commenter  stated  that 
our  proposed  definition  of  provider- 
operated  programs  intended  to  exclude 
programs  "'that  do  not  lead  to 
certification  required  to  practice  or 
begin  employment  in  a  nursing  or  allied 
health  specialty  *   *   *"  is  not 
appropriate  in  light  of  the  growing 
number  of  skills  that  require  intensive 
clinical  experiences.  Another 
conunenter  stated  that  this  proposal  will 
seriously  hinder  reversal  of  the  nursing 
shortage  across  the  nation  and,  as  a 
result,  will  have  an  adverse  impact  on 
the  quality  and  safety  of  care  provided 
in  hospitals.  The  commenters  used  the 
example  of  nurse  residencies,  which  a 
number  of  hospitals  across  the  country 
are  hosting  for  registered  nurses.  The 
commenters  explained  that  these 
residencies,  which  are  postgraduate  and 
typically  last  1  year,  are  designed  to 
equip  the  newly  licensed  nurse  with  the 
skills  to  care  for  patients  who  require 
the  most  complex  and  sophisticated 
diagnostic  and  therapeutic  services,  and 
to  prepare  the  nurses  for  leadership 
roles  earlier  in  their  careers  and  give 
them  the  tools  to  improve  the  quality  of 
care  and  reduce  medical  errors.  The 
commenters  claimed  that  the  Federal 
Government  has  thus  far  provided 
minimal  funding  to  help  ameliorate  the 
nursing  shortage  and,  therefore,  the 
proposed  rule  is  particularly  distressing. 
They  urged  CMS  to  include  criteria  in 
the  final  rule  for  pass-through  payment 
of  nurse  residencies. 

Response:  First,  we  do  not  believe 
that  nurse  residencies,  which  are 
intended  to  help  integrate  newly 
licensed  nurses  into  complex  acute  care 
environments  by  enhancing  their 
competencies  and  skills,  are  programs 
that  qualify  these  nurses  to  be  employed 
in  a  new  specialty.  Accordingly,  it  is 
more  appropriate  to  treat  such  activities 
as  normal  operating  costs.  As  we  stated 
above.  Medicare  reasonable  cost  pass- 
through  payment  will  only  be  provided 
for  programs  that,  according  to  industry 
norms,  qualify  an  individual  to  be 
employed  in  a  specialty  in  which  the 
individual  could  not  have  been 
employed  prior  to  completing  a 
particular  education  program.  Second, 
we  note  that  nurse  residencies  do  not 
qualify  for  reasonable  cost  payment 
because  they  also  do  not  meet  the 
requirement  for  accreditation  by  a 
national  approving  body  under 


§413.85(d){l)(i)(A).  Therefore,  while  we 
are  sympathetic  to  the  commenters' 
concerns,  we  do  not  believe  that  it  is 
appropriate  at  the  present  time  to  allow 
for  pass-through  payment  to  be  made 
under  the  Medicare  program  for  nurse 
residencies. 

Comment:  Some  commenters  stated 
that  CMS  was  ""entirely  correct"  in 
identifying  CPE  as  continuing  education 
and  concurred  with  our  proposal  to 
discontinue  pass-through  payments  for 
CPE.  One  commenter  contended  that 
ACPE-accredited  training  is  not 
primarily  used  to  prepare  students  to  be 
health  care  chaplains.  Rather.  CPE  is 
primarily  ministr}'  training,  and  there 
are  various  ways  that  one  can  choose  to 
use  CPE.  One  commenter  added  that 
very  few  individuals  who  train  in  CPE. 
including  those  individuals  in  1-year 
residencies,  become  employed  as  health 
care  chaplains.  The  commenter  further 
stated  that  CPE  is  'properly  a  funding 
responsibility  of  the  church  rather  than 
the  government".  The  commenters 
argued  that  Medicare  should  not  be 
supporting  continuing  education  for 
religious  care  providers  whose  primary 
base  and  certifying  group  is  their 
denomination  or  faith  group. 

Another  commenter  presented  a 
similar  argument  concerning^  pharmacy 
residencies  and  questioned  why 
Medicare  (that  is,  taxpayers)  should 
subsidize  these  residency  programs.  The 
commenter  claimed  that  hospitals  "use 
government  monies  in  order  to  hire 
these  residents,'  utilize  them  in 
clinical'  positions  under  the  guise  of 
postgraduate  training,  thereby  bypassing 
having  to  use  FTEs  in  the  hospital 
pharmacy  budget.  "  The  commentator 
believed  that  if  hospitals  and 
pharmacists  were  truly  concerned  with 
improving  patient  care,  hospital 
pharmacy  departments  would  train  their 
own  staff  pharmacists  to  perform  the 
clinical  aspects  themselves,  rather  than 
having  taxpayers  provide  the  funding. 

Response:  We  are  sympathetic  to  the 
commenters'  concerns.  However,  we 
understand  that  many  CPE  programs  do 
occur  in  hospitals,  and  that,  while  there 
may  be  various  kinds  of  CPE  training, 
generally,  completion  of  approximately 
1 ,600  hours  of  CPE  training  is  required 
for  board  certification  and  employment 
by  a  hospital.  Therefore,  we  believe  that 
CPE  residencies  that  lead  to  board 
certification  generally  would  not  be 
considered  continuing  education. 

In  response  to  the  commenters' 
concerns  about  the  taxpayers,  through 
the  Medicare  program,  providing 
support  for  CPE  and  pharmacy 
residencies,  we  note  Medicare  payment 
for  these  and  other  similar  programs  are 
made  in  accordance  with  the  Medicare 
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statute.  Under  ;ection  1861(v)  of  the 
Act,  Congress  {  rovides  for  Medicare 
payments  to  be  made  in  support  of 
certain  medica  education  activities. 
Currendy.  if  a  jrogram  meets  the 
regulatory  requ  irements  under  §413.85, 
which  were  spc  cified  earlier  in  this 
preamble,  a  ho;  pital  operating  that 
program  may  q  ialify  for  Medicare 
reasonable  cost  pass-through  payment. 
Comment:  Oi  le  commenter  explained 
that  a  dietetic  ii  iternship  is  a  post- 
baccalaureate  program  that  is  one  of  the 
requirements  fc  r  practicing  as  a 
registered  dietil  ian.  The  commenter 
pointed  out  tha  the  Commission' on 
Accreditation  o  Dietetic  Education 
(CADE)  of  the  A  merican  Dietetic 
Association  ace -edits  these  internships 
and  the  interns  contribute  directly  to 
patient  care  in  i  hospital.  The 
commenter  urg«  d  us  to  continue  to  pay 
health  care  orga  nizations  for  dietetic 
internships. 

Response:  We  appreciate  the 
comment  and  n  )te  that,  as  long  as  a 
dietetic  interns!  ip  meets  the 
requirements  ur  der  §  413.85  (and  we  do 
not  find  that  it  i  i  not  the  industry  norm 
to  require  this  ti  lining  to  be  employed 
as  a  registered  d  etitian),  the  hospital 
operating  the  in'  ernship  may  qualify  for 
Medicare  reason  able  cost  pass-through 
payment 

Comment:  A  1  u-ge  number  of 
commenters  res|  londed  to  our  proposal 
to  clarify  that,  el  Fective  October  1,  2003, 
training  that  doe  s  not  lead  to 
certification  reqi  lired  to  practice  or 
begin  employme  nt  in  a  nursing  or  allied 
health  specialty  ,vould  be  treated  as 
educational  actii  ities  (continuing 
education)  that  a  re  part  of  normal 
operating  costs,  i  ind  not  as  approved 
programs  that  ar  t  eligible  for  reasonable 
cost  pass-throug  i  payments.  Many 
commenters  stro  igly  disagreed  with  our 
proposal  that  inc  luded  pharmacy 
residencies  in  th  ;  type  of  training  that 
is  considered  continuing  education  and 
claimed  that  the  jroposed  rule  reflected 
a  fundamental  m  sunderstanding  of 
pharmacy  educal  ion.  The  commenters 
stated  that  educa  ional  seminars, 
workshops,  and  (  ontinuing  education 
programs  are  gen  jrally  performed 
outside  the  provi  ier  setting,  and  in  most 
instances  do  not  fxceed  40  hours  per 
year,  whereas  a  p  tiarmacy  residency  is 
a  full-time  comm  tment  that  lasts  for  1 
year.  The  comme  iters  emphasized  that 
the  pharmacy  res  dencies  are  structured, 
intensive  prograr  is  that  incorporate 
direct  patient  car ;  experience  where 
residents  work  as  part  of  a  clinical  team 
and  are  required  o  complete  a 
comprehensive  p  oject.  The  commenters 
contended  that  re  sidency  experience 
provides  focused,  invaluable  training 


that  yields  proven  positive  clinical  and 
financial  outcomes.  The  commenters 
also  noted  that,  while  residencies  are 
not  a  requirement  for  all  hospital 
pharmacy  positions,  they  are  a 
requirement  for  most  clinical  specialist 
positions.  The  commenters  maintained 
that  residencies  would  be  a  more 
universal  hiring  requirement  were  it  not 
for  the  current  shortage  of  pharmacists 
and  residency  programs.  The 
commenters  stressed  the  benefits  of 
clinical  pharmacist  involvement  in 
patient  care  and  cautioned  that  CMS' 
attempt  at  short-term  cost  savings  will 
result  in  significant  long-term  cost  of 
care  increases.  The  commenters  urged 
CMS  to  ensure  continuing  reasonable 
cost  pass-through  payments  for 
pharmacy  residencies. 

Response:  As  we  stated  above  in 
response  to  the  comments  received  from 
the  clinical  pastoral  counseling 
community,  in  the  May  19.  2003 
proposed  rule  (68  FR  27210),  we 
explained  what  constitutes  "continuing 
education"  for  the  purpose  of 
determining  whether  a  nursing  or  allied 
health  education  activity  would  or 
would  not  qualify  for  Medicare 
reasonable  cost  pass-through  payments. 
We  acknowledge  that  the  definition  of 
"continuing  education"  for  Medicare 
payment  purposes  may  differ  from  the 
academic  view  of  what,  in  general, 
constitutes  such  activities.  As  we  stated 
earlier,  we  believe  that  provider- 
operated  programs  that  do  not  lead  to 
any  specific  certification,  or  the  ability 
to  perform  in  the  specialty,  would  be 
classified  as  "continuing  education." 

Our  intent  is  to  ensure  that  Medicare 
reasonable  cost  pass-through  payments 
are  only  provided  for  programs  that 
enable  an  individual  to  be  employed  in 
a  capacity  that  he  or  she  could  not  have 
been  employed  without  having  first 
completed  a  particular  education 
program.  We  believe  that,  for  Medicare 
purposes,  training  that  enhances  an 
individual's  competencies,  but  does  not 
permit  that  individual  to  be  employed 
in  a  new  specialty  in  which  he  or  she 
could  not  have  been  employed  without 
completing  the  additional  training, 
would  not  qualify  for  Medicare 
reasonable  cost  pass-through  payment. 
Medicare  provides  payment  for  such 
educational  activities,  but  only  under 
the  methodology  applicable  to  payments 
for  normal  operating  costs.  Our  intent 
was  to  provide  clarification  for  the 
purpose  of  distinguishing  between  those 
educational  programs  that  qualify  for 
reasonable  cost  pass-through  payment 
(that  is.  programs  that  enable  an 
individual  to  begin  employment  in  a 
specialty),  and  those  programs  that 
should  be  paid  as  normal  operating 


costs  (that  is,  activities  that  are  intended 
to  enhance  the  current  skill  set  of  an 
individual  for  a  profession  or  advance 
an  individual's  professional  career). 
Since  publication  of  the  proposed 
rule,  we  have  learned  from  information 
provided  by  the  commenters  that  there 
are  two  categories  of  pharmacy 
residencies — pharmacy  practice 
residencies  and  specialized  pharmacy 
residencies,  both  of  which  are 
accredited  by  the  American  Society  of 
Health-System  Pharmacists  (ASHP).  If  a 
pharmacist  chooses  to  participate  in 
residency  training,  he  or  she  would 
generally  do  so  after  completion  of  an 
undergraduate  bachelor  of  science 
degree  or  a  doctor  of  pharmacy  degree. 
(In  some  cases,  residencies  are  offered 
as  a  part  of  a  postgraduate  degree  (a 
master  of  science  or  a  doctor  of 
pharmacy).  However,  these  programs 
would  not  meet  our  provider-operated 
criteria.)  A  pharmacy  practice  residency 
is  typically  a  1-year,  organized,  directed, 
postgraduate  training  program  in  a 
defined  area  of  pharmacy  practice  that 
may  take  place  in  a  variety  of  settings, 
including  hospitals.  For  those  seeking 
additional  skills  in  a  focused  area  of 
pharmacy  practice  (for  example, 
oncology),  an  individual  may  choose  to 
complete  a  second  year  of  specialized 
pharmacy  residency.  Currently,  ASHP, 
in  partnerships  with  other  professional 
organizations,  accredits  17  second-year 
pharmacy  residencies,  in  areas  such  as 
cardiology,  geriatrics,  infectious 
diseases,  and  oncology. 

Of  the  1 7  second-year  pharmacy 
residencies,  only  5  of  these  residencies 
currently  lead  to  board  certification.  The 
Board  of  Pharmaceutical  Specialties 
(BPS)  is  the  organization  that 
administers  the  certifying  examinations 
after  completion  of  each  of  these  five 
residencies.  Upon  completion  of  a 
residency  inl  of  the  other  12  second- 
year  residencies,  the  hospital  in  which 
the  resident  has  trained  issues  a 
certificate  to  the  pharmacist. 

We  understand  that  many  employers, 
including  hospitals,  increasingly  are 
requiring  completion  of  an  ASHP- 
accredited  first  year  pharmacy  practice 
residency  as  a  condition  for 
employment  as  a  clinical  ("on  the 
floor")  or  direct  patient  care  pharmacist. 
While  a  licensed  pharmacist  who  has 
not  completed  a  pharmacy  practice 
residency  might  be  hired  by  a  hospital 
as  a  staff  or  distribution  pharmacist,  a 
hospital  typically  would  only  hire  an 
individual  who  has  completed  at  least  a 
1-year  pharmacy  practice  residency  to 
fill  a  position  that  requires  direct  work 
with  hospital  patients.  Some  hospitals 
may  even  require  their  pharmacists  to 
have  completed  a  second-year 
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specialized  residency  before  allowing 
those  pharmacists  to  specialize  on  a 
particular  group  or  type  of  patients.  For 
example,  before  a  pharmacist  may  work 
exclusively  to  design,  implement,  and 
monitor  a  course  of  treatment  for 
oncology  patients,  some  hospitals 
require  that  the  pharmacist  complete  a 
residency  in  oncology  pharmacy. 
However,  many  hospitals  may  employ 
pharmacists  who  have  only  completed  a 
pharmacy  practice  residency  to  treat 
these  groups  or  types  of  patients, 
including  oncology  patients. 

As  we  explained  above  in  response  to 
the  comments  on  CPE.  in  the  May  19, 
2003  proposed  rule  (68  FR  27210).  we 
proposed  to  revise  the  regulations  at 
§  413.85(h)(3)  to  state  that  activities 
treated  as  normal  operating  costs 
include  "Educational  seminars, 
workshops,  and  continuing  education 
programs  in  which  the  employees 
participate  that  enhance  the  quality  of 
medical  care  or  operating  efficiency  of 
the  provider  and,  effective  October  1. 
2003.  do  not  lead  to  certification 
required  to  practice  or  begin 
employment  in  a  nursing  or  allied 
health  specialty."  We  proposed  to  add 
a  conforming  definition  of 
"certification"  for  purposes  of  nursing 
and  allied  health  education  under 
§  413.85(c)  to  mean  "the  ability  to 
practice  or  begin  employment  in  a 
specialty  as  a  whole."  However,  it  is 
apparent  from  the  comments  we 
received  that  our  proposed  definition  of 
"certification"  was  not  clear.  Some 
commenters  believed  we  intended, 
through  the  proposed  definition,  to 
allow  pass-through  payments  for  the 
costs  of  a  program  that  would  only 
enhance  an  individual's  set  of  skills. 
However,  that  was  not  our  intent.  We 
believe  it  would  have  been  more 
appropriate  to  use  the  word  "and" 
instead  of  the  word  "or"  to  further 
emphasize  that  pass-through  payment 
would  only  apply  to  activities  that 
enable  an  individual  to  practice  and 
begin  employment  in  a  specialty,  but 
would  not  apply  to  activities  that  serve 
to  add  to  or  to  enhance  an  individual's 
current  skill  set. 

In  addition,  based  on  the  comments 
received,  we  understand  that  there  may 
be  several  distinct  levels  of  training  in 
a  given  health  profession,  and  each  level 
of  training  may  be  a  requirement  in 
order  for  an  individual  to  work  in  a  new 
capacity  or  "specialty"  in  that 
profession,  but  not  a  requirement  to 
practice  or  begin  employment  in  the 
specialty  "as  a  whole."  Since  a  second 
level  of  training  is  not  required  to  begin 
practicing  in  a  profession,  under  the 
proposed  definition,  we  would  not  have 
been  able  to  allow  for  pass-through 


payments  for  a  second  (or  potentially  a 
third)  level  of  training.  Therefore,  we 
understand  that  inclusion  of  the  words 
"as  a  whole"  in  the  proposed  definition 
of  "certification"  was  misleading. 
Consequently,  where  a  subsequent  level 
of  training  is  a  requirement  to  practice 
in  a  new  specialty  in  a  given  profession, 
pass-through  payment  may  be  made  for 
the  subsequent  level  of  training. 

Finally,  we  have  concluded  that  it  is 
not  necessary  to  include  a  specific 
definition  of  "certification"  in  the 
regulations  at  §413.85.  In  this  final  rule, 
we  are  deleting  the  proposed  definition 
of  "certification"  from  §  413.85(c),  and 
amending  §413. 85(h)(3)  by  removing 
the  words  "certification  required"  and 
inserting  the  words  "the  ability."  We  are 
also  changing  the  word  "or"  to  "and". 
Specifically,  we  are  amending  the 
proposed  §'41 3.85(h)(3)  to  state  that 
activities  treated  as  normal  operating 
costs  include  "Educational  seminars, 
workshops,  and  continuing  education 
programs  in  which  the  employees 
participate  that  enhance  the  quality  of 
medical  care  or  operating  efficiency  of 
the  provider  and,  effective  October  1, 
2003,  do  not  lead  to  the  ability  to 
practice  and  begin  employment  in  a 
nursing  or  allied  health  specialty." 

As  we  stated  above  in  response  to  the 
comments  concerning  CPE,  our  view  of 
a  "specialty  "  in  the  nursing  and  allied 
health  education  context  is  based  on 
what  the  health  care  industr>'  views  as 
the  standard  of  practice  in  a  specific 
area  within  a  profession.  We  are 
defining  "industry  norm"  to  mean  that 
more  than  50  percent  of  hospitals  in  a 
random,  statistically  valid  sample 
require  the  completion  of  a  particular 
training  program  before  an  individual 
may  be  employed  in  a  specialty.  (We 
understand  that,  in  some  instances,  due 
to  the  unique  staffing  circumstances 
faced  by  many  smaller  hospitals, 
inclusion  of  small  hospitals  in  the 
sample  would  introduce  factors  that  are 
not  typically  representative  of  the 
industry  as  a  whole  and  would  skew  the 
results  inappropriately.  In  such  cases, 
we  would  consider  excluding  hospitals 
with  less  than  100  beds,  which  would 
still  retain  over  75  percent  of  all 
hospitals  in  the  sample  universe.) 

Based  on  comments  received,  we 
believe  that  it  is  currently  the  "industry 
norm"  for  hospitals  to  generally  hire 
only  pharmacists  who  have  completed  a 
pharmacy  practice  residency  to  work 
directly  in  patient  care.  Specifically, 
without  having  completed  a  pharmacy 
practice  residency,  a  pharmacist  would 
typically  be  employed  by  a  hospital  as 
a  staff  or  distribution  pharmacist,  but 
not  as  a  clinical  pharmacist  who  works 
directly  with  patients  to  develop     ■ 


treatment  plans.  Since  completion  of  a 
pharmacy  practice  residency  has 
become  a  requirement  by  hospitals  to 
practice  or  begin  employment  in  a 
position  that  involves  direct  patient 
care,  we  would  view  "hospital 
pharmacy"  as  a  "specialty  "  of  the 
pharmacy  profession.  Accordingly, 
pharmacy  practice  residency  training 
programs  that  meet  the  requirements 
under  §413.85,  including  accreditation 
by  a  nationally  recognized  accrediting 
body,  direct  operation  by  a  provider, 
and  lead  to  certification  that  is  a 
requirement  for  employment,  may  be 
eligible  for  Medicare  reasonable  cost 
pass-through  payment. 

However,  it  is  apparent  from  the 
comments  that  it  is  not  unusual  for  a 
hospital.to  employ  a  pharmacist  that  has 
only  completed  a  pharmacy  practice 
residency  in  an  area  in  which  an 
accredited  second-year  program  exists 
(that  is,  geriatrics,  cardiology,  or 
oncology),  without  requiring  the 
pharmacist  to  first  complete  that 
second-year  residency  program.  For 
example,  we  would  view  further 
training  in  oncology  pharmacy  or 
cardiology  pharmacy  as  specializations 
within  the  pharmacy  field  under  the 
policy  in  this  final  rule.  However,  these 
second-year  residencies  would  not 
qualify  for  reasonable  cost  pass-through 
payment  because,  based  on  information 
received  from  commenters,  it  is  not 
currently  the  "industry  norm"  to  require 
completion  of  these  programs  before 
beginning  work  in  these  specialties.  If 
we  find  in  the  future  that  it  has  become 
the  "industry'  norm"  for  hospitals  to 
require  second-year  pharmacy 
residencies,  we  may  allow  the  hospitals 
operating  those  programs  to  be 
reimbursed  for  the  costs  of  those 
programs  on  a  reasonable  cost  basis. 

3.  Programs  Operated  by  Wholly-Owned 
Subsidian'  Educational  Ihstitutions  of 
Hospitals 

Another  matter  that  has  come  to  our 
attention  since  publication  of  the 
January  12.  2001  final  rule  (66  FR  3363) 
on  nursing  and  allied  health  education 
concerns  the  preamble  language  of  the 
rule,  which  states: 

"Concerning  those  hospitals  that  have 
established  their  own  educational 
institution  to  meet  accrediting 
standards,  we  believe  that,  in  some 
cases,  these  providers  can  be  eligible  to 
receive  payment  for  the  classroom  and 
clinical  training  of  students  in  approved 
programs.  If  the  provider  demonstrates 
that  the  educational  institution  it  has 
established  is  wholly  within  the 
provider's  control  and  ownership  and 
that  the  provider  continues  to  incur  the 
costs  of  both  the  classroom  and  clinical 
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training  porti  ons  of  the  program,  the 
costs  would  (  ontinue  to  be  paid  on  a 
reasonable  cc  st  basis.  An  independent 
college  woul(   not  meet  these  criteria. 

"An  examj  le  of  a  program  that  could 
be  considerec  provider-operated  would 
be  one  in  whi  ch  the  hospital  is  the  sole 
corporate  me  nber  of  the  college,  elects 
the  board  of  t  ustees,  has  board 
members  in  c  ammon,  employs  the 
faculty  and  p  lys  the  salaries,  controls 
the  administr  ition  of  the  program  and 
the  curricului  a,  and  provides  the  site  for 
the  clinical  and  classroom  training  on 
the  premises  i  )f  the  hospital.  We  believe 
that,  in  these  iituations,  the  community 
has  not  under  taken  to  finance  the 
training  of  hei  ilth  professionals;  the 
provider  has  i  aerely  restructured  its 
provider-oper  jted  program  to  meet 
certain  State  cr  accrediting 
requirements.  In  most  cases,  providers 
have  aligned  t  lemselves  with  already 
established  ecucational  institutions.  We 
note  that  a  pre  gram  operated  by  an 
educational  ir  stitution  that  is  related  to 
the  provider  t  trough  common 
ownership  or  ;ontrol  would  not  be 
considered  to  neet  the  criteria  for 
provider  open  ted."  (66  FR  3363) 

We  have  rec  eived  a  question  from  a 
hospital  that  p  ertains  to  the  cited 
preamble  lang  jage  in  the  narrow 
circumstance  '  vhere  the  hospital 
previously  rec  jived  Medicare 
reasonable  cos  [  payment  for  direct 
operation  of  m  irsing  or  allied  health 
education  proj  rams  and  then 
established  its  own  wholly  owned 
subsidiary  col!  ege  to  operate  the 
programs,  in  o  der  to  meet  accreditation 
standards.  The  hospital  has  continued 
to  receive  Mecicare  payments  after  the 
hospital  move(  operation  of  the 
programs  to  th^ ;  wholly  owned 
subsidiary  college.  The  hospital  believes 
that,  based  on  i  he  cited  preamble 
language  regari  ling  wholly  owned 
subsidiary  coll  jges  and  the  lack  of  prior 
specific  guidar  ce  on  this  particular 
organizational  itructure  {as  well  as  its 
continued  rece  pt  of  pass-through 
payments)  and  because  the  hospital 
continues  to  pa  y  all  of  the  costs  of  the 
nursing  and  allied  health  education 
programs,  the  1  ospital  is  still  the  direct 
operator  of  the  arograms  and  should 
continue  to  rec  tive  pass-through 
treatment.  However,  we  believe  that 
once  the  hospital  moved  the  direct 
operation  of  its  nursing  and  allied 
health  educatic  n  programs  to  the 
college,  the  pro  jrams  no  longer  met  our 
provider-operal  ed  criteria  at  §41 3.85(f). 
At  the  very  least,  it  appears  that  the 
hospital  did  no  hire  the  faculty  for  the 
program(s)  and  did  not  have  direct 
control  of  the  c  irriculum  of  the 
program(s)  aftei  operation  was 


transferred  to  the  wholly  owned 
subsidiary  college.  As  we  stated  in  the 
preamble  language  quoted  above:  "a 
program  operated  by  an  educational 
institution  that  is  related  to  the  provider 
through  common  ownership  or  control 
would  not  be  considered  to  meet  the 
criteria  for  provider  operated"  (66  FR 
3363). 

However,  we  understand  that  some 
hospitals,  including  this  hospital,  may 
have  interpreted  the  preamble  language 
that  stated,  "if  the  provider 
demonstrates  that  the  educational 
institution  it  has  established  is  wholly 
within  the  provider's  control  and 
ownership  and  that  the  provider 
continues  to  incur  the  costs  of  both  the 
classroom  and  clinical  training  portions 
of  the  program,  the  costs  would 
continue  to  be  paid  on  a  reasonable  cost 
basis"  [Ibid.],  to  mean  that  hospitals  that 
establish  wholly  owned  subsidiary 
colleges  or  educational  institutions 
would  continue  to  receive  Medicare 
reasonable  cost  payment  if  the  hospitals 
incur  the  costs  of  the  classroom 
instruction  and  clinical  training.  In  the 
May  19,  2003  proposed  rule,  we 
proposed  to  clarify  that  transferring 
operation  of  previously  provider- 
operated  programs  to  educational 
institutions,  even  if  the  institutions  are 
wholly  owned  by  the  hospital,  does  not 
necessarily  mean  that  the  programs 
continue  to  meet  our  provider-operated 
criteria  under  §413.85(1).  In  order  to 
remain  provider  operated,  the  hospital 
must  have  direct  control  of  the  program; 
the  hospital  itself  must  employ  the 
teaching  staff,  have  direct  control  of  the 
program  curriculum,  and  meet  other 
requirements,  as  stated  at  §413.85(1). 

While  we  proposed  to  clarify  that 
merely  operating  programs  through  a 
wholly  owned  subsidiary  college  does 
not  constitute  direct  operation  of 
nursing  or  allied  health  education 
programs  unless  the  hospital  itself 
meets  the  requirements  of  the 
regulations  at  §  413.85(f),  we  believe  it 
would  be  unfair  to  recoup  Medicare 
payments  that  have  already  been  made 
to  hospitals  that  meet  this  very  narrow 
fact  pattern.  Therefore,  we  proposed 
that  Medicare  would  not  recoup 
reasonable  cost  payment  from  hospitals 
that  have  received  pass-through 
payments  for  portions  of  cost  reporting 
periods  occurring  before  October  1, 
2003  for  the  nursing  or  allied  health 
education  program(s)  where  the 
program(s)  had  originally  been  operated 
by  the  hospital,  and  then  operation  of 
the  program(s)  had  been  transferred  by 
the  hospital  to  a  wholly  owned 
subsidiary  educational  institution  in 
order  to  meet  accreditation  standards 
prior  to  October  1.  2003,  and  where  the 


hospital  had  continuously  incurred  the 
costs  of  both  the  classroom  and  clinical 
training  portions  of  the  programs  at  the 
educational  institution. 

In  addition,  we  proposed  that,  for 
portions  of  cost  reporting  periods 
occurring  on  or  after  October  1,  2003, 
such  a  hospital  would  continue  to 
receive  reasonable  cost  payments  for  the 
clinical  training  costs  incurred  by  the 
hospital  for  the  program{s)  described 
above  that  were  previously  provider 
operated.  However,  we  further  proposed 
that,  with  respect  to  classroom  costs, 
only  those  classroom  costs  inciured  by 
the  hospital  for  the  courses  that  were 
paid  by  Medicare  on  a  reasonable  cost 
basis  euid  included  in  the  hospital's 
provider-operated  program(s}  could 
continue  to  be  reimbursed  on  a 
reasonable  cost  basis.  That  is.  Medicare 
would  pay  on  a  reasonable  cost  basis  for 
the  classroom  costs  associated  with  the 
courses  provided  as  part  of  the  nursing 
and  allied  health  education  programs 
(for  example,  the  courses  relating  to  the 
theory  and  practice  of  the  particular 
nursing  and  allied  health  discipline(s)) 
that  were  offered  by  the  hospital  when 
the  hospital  was  the  direct  operator  of 
the  program(s). 

We  believe  the  proposed  policy  is 
appropriate  since  continued  pass- 
through  pa)nment  will  allow  these 
hospitals  to  maintain  equal  footing  with 
other  hospitals  that  receive  pass-through 
payments  and  have  maintained  their 
provider-operated  programs.  In 
addition,  it  would  not  be  equitable  to 
discontinue  longstanding  Medicare 
pass-through  payment  to  these  hospitals 
(in  fact,  reasonable  cost  payment  to  at 
least  one  of  these  hospitals  for 
nonprovider-operated  programs 
preceded  the  publication  of  the  January 
12,  2001  final  rule  on  nursing  and  allied 
health  education  payments  by  many 
years)  that  restructured  operation  of 
their  nursing  and  allied  health 
education  program(s)  as  wholly  owned 
subsidiaries  in  order  to  meet 
accreditation  standards  while  relying  on 
their  understanding  of  CMS'  prior 
expressions  of  provider-operated 
requirements  and  the  recent  preamble 
language.  If  these  providers  were  now 
forced  to  restructure  in  order  to  meet  the 
requirements  of  §  413.85(f),  they  would 
not  be  able  to  maintain  their 
accreditation. 

We  note  that  Congress  has  specifically 
expressed  its  intent  that  providers  that 
have  restructured  their  programs  to  be 
operated  by  a  wholly  owned  subsidiary 
educational  institution  in  order  to  meet 
accreditation  standards  should  continue 
to  receive  Medicare  reasonable  cost 
payment.  In  the  conference  report 
accompanying  the  Consolidated 
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Appropriations  Resolution  for  FY  2003, 
Congress  stated: 

"The  conferees  are  particularly 
concerned  about  nursing  and  allied 
health  educational  programs  that  cannot 
meet  the  regulations  set  forth  at  42  CPR 
413.85(f)  solely  as  a  result  of  regional 
educational  accrediting  criteria.  Given 
the  shortage  of  nursing  and  allied  health 
professionals,  the  conferees  support  the 
payment  of  costs  on  a  reasonable  cost 
basis  for  a  hospital  that  has  historically 
been  the  operator  of  nursing  and  allied 
health  education  programs{s)  that 
qualified  for  Medicare  payments  under 
42  CFR  413.85,  but,  solely  in  order  to 
meet  educational  standards, 
subsequently  relinquishes  some  control 
over  the  program(s)  to  an  educational 
institution,  which  meets  regional 
accrediting  standards;  is  wholly  owned 
by  the  provider;  and  is  supported  by  the 
hospital,  that  is,  the  hospital  is 
incurring  the  costs  of  both  the  classroom 
and  clinical  training  of  the  program." 
(H.R.  Rep.  No.  108-10,  108th  Cong.,  1st 
Sess.,  1115  (2003).) 

However,  we  note  that  the  proposed 
policy  would  not  allow  these  hospitals 
to  be  paid  for  additional  classroom  costs, 
for  courses  that  were  not  paid  on  a 
reasonable  cost  basis  to  the  hospitals  in 
conjunction  with  their  provider- 
operated  programs  (for  example, 
additional  classes  needed  to  meet 
degree  requirements).  We  believe  that  to 
allow  pass-through  payment  for  those 
additional  costs  would  provide  these 
hospitals  with  an  unfair  advantage  over 
other  hospitals  with  provider-operated 
programs. 

We  note  that  any  hospital  that 
chooses  to  restructure  its  programs  to  be 
operated  by  a  wholly-owned  subsidiary 
educational  institution  on  or  after  the 
effective  date  of  this  proposal  when 
finalized  (October  1,  2003)  would  not  be 
eligible  for  pass-through  payments 
under  the  proposed  provision  unless  the 
hospital  continues  to  meet  the 
requirements  of  §  413.85(f).  We  beheve 
it  is  appropriate  to  limit  the  proposed 
payments  to  hospitals  that  restructured 
before  October  1,  2003  because  our 
policy  with  respect  to  programs  by  a 
wholly-owned  subsidiary  of  a  hospital 
will  have  been  clarified  by  that  date  (the 
date  that  this  final  rule  is  effective). 

We  proposed  to  revise  §  413.85  by 
adding  new  paragraphs  (d)(l)(iii)  and 
(g)(3)  to  reflect  the  proposed  payment 
policy. 

Comment:  Several  comments 
supported  our  proposal.  Specifically, 
the  commenters  believed  that  the 
proposed  rule  is  consistent  with  the 
recent  expressions  of  Congressional 
intent  reflected  in  the  conference  report 
to  the  2003  Consolidated 


Appropriations  Resolution,  which 
rfecognize  that  there  is  a  shortage  of 
nursing  and  allied  health  professionals, 
and  that  payments  made  for  programs 
that  are  operated  by  wholly-owned 
subsidiary  educational  institutions  of 
hospitals  should  not  be  retrospectively 
recouped  and  may  continue  in  the 
future. 

However,  several  commenters 
disagreed  with  the  proposal  under 
proposed  §413.85(g)(3)(iii)  that, 
effective  for  portions  of  cost  reporting 
periods  occurring  on  or  after  October  1 , 
2003,  eligible  hospitals  could  receive 
payment  for  the  clinical  training  costs 
and  for  the  classroom  costs,  but  only 
those  classroom  costs  incurred  by  the 
hospital  for  the  courses  that  were 
included  in  the  program(s)  that  had 
originally  been  provider-operated  before 
transfer  of  operation  of  the  program(s)  to 
a  wholly  owned  subsidiary  educational 
institution.  One  commenter  stated  that 
such  criteria  regarding  reimbursement 
of  classroom  costs  appears  to  presume 
that  while  a  hospital  was  operating  its 
own  program  before  transferring  the 
operation  of  the  program  to  a  wholly- 
owned  subsidiary,  the  hospital  must 
have  offered  fewer  or  different 
programs.  The  commenter  believed  that 
oiu-  example  in  the  preamble  of  the 
proposed  rule  seems  to  suggest  that 
"noncore"  or  noimursing  related  classes 
would  be  excluded  from  reasonable  cost 
reimbursement,  effective  October  1. 
2003.  The  commenter  contended  that 
we  have  incorrectly  assumed  that 
diploma  programs  include  only  nursing 
courses  because,  in  fact,  such  diploma 
programs  typically  included  general 
coinses  for  English,  basic  science,  math, 
and  similar  subjects.  The  commenter 
asked  that  we  revise  the  preamble  to 
clarify  that  coinses  for  which  costs  were 
historically  reimbursed  would  continue 
to  qualify  for  reasonable  cost  payment 
without  regard  to  whether  they  are 
"core"  or  "noncore"  nursing  courses. 

Other  commenters  argued  that 
restricting  reimbursement  to  courses 
originally  offered  by  the  provider- 
operated  program  would  discourage 
providers  from  ensuring  that  training  of 
health  care  professionals  is  kept  up  to 
date  and  would  not  allow  providers  to 
meet  evolving  requirements  of 
accrediting  organizations.  One 
commenter  noted  that  the  conference 
report  accompanying  the  Consolidated 
Appropriations  Resolution  for  FY  2003 
States  that"*   *   *  the  conferees  support 
the  payment  of  costs  on  a  reasonable 
cost  basis  for  a  hospital  that  has 
historically  been  the  operator  of  nursing 
and  allied  health  education  prograni(s) 
*   *   *"  (Emphasis  added)  (H.R.  Rept. 
No.  108-10,  108th  Cong.,  1st  Sess.,  1115 


(2003)).  The  commenter  believed  this 
language  indicates  that  Congress 
intended  that  schools  should  be 
reimbursed,  not  particular  courses. 

In  addition,  commenters  expressed 
concern  that  capping  reimbursement  for 
educational  programs  effective  October 
1,  2003,  would  further  aggravate  the 
existing  shortage  of  appropriately 
trained  healthcare  workers.  Finally, 
commenters  suggested  that  the  October 
1,  2003  effective  date  be  postponed 
because  this  date  will  cause  hardship 
for  institutions  currently  in  the  process 
of  creating  educational  organizations  for 
the  purpose  of  transitioning  their 
programs  to  those  educational 
organizations. 

Response:  We  acknowledge  the 
commenters'  general  support  of  the 
proposed  changes.  In  response  to  the 
commenters  who  disagreed  with  our 
proposal  for  limiting  payment  to  certain 
classroom  costs,  as  we  stated  in  the 
preamble  to  the  proposed  rule  (68  FR 
27210),  this  proposed  exception  to  the 
reasonable  cost  payment  policy  for 
programs  operated  by  wholfy-owned 
subsidiary  educational  institutions  was 
based  on  a  question  that  we  received 
from  a  hospital  pertaining  to  the 
language  in  the  Januarv  12. 2001 
Federal  Register  (66  FR  3363) 
concerning  hospitals  that  established 
their  own  educational  institutions  to 
meet  accreditation  standards. 
Specifically,  the  hospital  that  raised  the 
issue  previously  received  Medicare 
reasonable  cost  payment  for  the  direct 
operation  of  nursing  and  allied  health 
education  programs  and  then 
established  its  own  wholly-owned 
subsidiary  college  to  operate  the 
programs,  in  order  to  meet  accreditation 
standards.  The  hospital  in  question  has 
continued  to  receive  Medicare  payments 
after  the  hospital  moved  operation  of 
the  programs  to  the  wholly-owned 
subsidiary  college.  The  hospital 
believed  that,  based  on  the  cited 
preamble  language  in  the  January  12, 
2001  Federal  Register  regarding  wholly 
owned  subsidiar>'  colleges  and  the  lack 
of  prior  specific  guidance  on  this 
particular  organizational  structure  (as 
well  as  its  continued  receipt  of  pass- 
through  payments)  and  because  the 
hospital  continues  to  pay  all  of  the  costs 
of  the  nursing  and  allied  health 
education  programs,  that  it  is  still  the 
direct  operator  of  the  programs  and 
should  continue  to  receive  pass-through 
treatment. 

As  jve  stated  in  the  proposed  rule,  we 
believe  that  once  the  hospital  moved  the 
direct  operation  of  its  nursing  and  allied 
health  education  programs  to  the 
college,  the  programs  no  longer  met  our 
provider-operated  criteria  at  §  413.85(f). 
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institution,  we  proposed  that,  for 
portions  of  cost  reporting  periods 
occurring  on  or  after  October  1,  2003. 
such  a  hospital  would  continue  to 
receive  reasonable  cost  payments  for  the 
clinical  training  costs  incurred  by  the 
hospital  for  the  program(s)  described 
above  that  were  previously  provider 
operated.  However,  we  further  proposed 
that,  with  respect  to  classroom  costs, 
only  those  classroom  costs  incurred  by 
the  hospital  for  the  courses  that  were 
paid  by  Medicare  on  a  reasonable  cost 
basis  and  were  included  in  the 
hospital's  provider-operated  program(s) 
could  continue  to  be  reimbursed  on  a 
reasonable  cost  basis.  That  is,  we 
proposed  that  Medicare  would  pay  on  a 
reasonable  cost  basis  for  the  classroom 
costs  associated  with  the  courses 
provided  as  part  of  the  nursing  and 
allied  health  education  programs  (for 
example,  the  courses  relating  to  the 
theory  and  practice  of  the  particular 
nursing  and  allied  health  discipline(s)) 
that  were  offered  by  the  hospital  when 
the  hospital  was  the  direct  operator  of 
the  program(s). 

In  proposing  that,  effective  for 
portions  of  cost  reporting  periods 
occiirring  on  or  after  October  1,  2003, 
we  would  only  continue  to  pay  on  a 
reasonable  cost  basis  for  classroom  costs 
associated  with  the  courses  that  relate  to 
the  theory  and  practice  of  the  particular 
nursing  or  allied  health  discipline(s) 
that  were  offered  by  the  hospital  when 
the  hospital  was  the  direct  operator  of 
the  program(s),  and  not  for  additional 
classes  needed  to  meet  degree 
requirements  provided  as  part  of  the 
nursing  or  allied  health  education 
programs,  we  did  assume,  as  a 
comment  er  suggested,  that  diploma 
nursing  programs  typically  only  include 
courses  related  to  the  theory  and 
practice  of  nursing.  However,  regardless 
of  whether  diploma  programs  include 
additional  general  courses  other  than 
"core"  nursing  courses,  we  continue  to 
believe  it  is  more  appropriate  to  pay  a 
hospital  that  meets  the  limited 
exception  that  allows  continued 
payment  for  only  those  costs  associated 
with  courses  included  in  the  program(s) 
when  the  hospital  was  still  the  direct 
operator  of  the  program(s).  If,  in  fact,  a 
hospital  that  meets  the  limited 
exception  currently  offers  the  same 
courses  that  it  had  offered  when  it  was 
still  the  direct  operator  of  the  programs, 
we  would  continue  to  pay  for  the 
classroom  costs  associated  with  those 
courses,  even  if  those  courses  do  not 
relate  directly  to  the  theory  and  practice 
of  the  nursing  or  allied  health 
program(s).  However,  if  new  courses, 
whether  or  not  they  are  nursing-related 


or  allied  health-related  course,  have 
been  added  after  the  operation  of  the 
program{s)  was  transferred  to  a  wholly 
owned  subsidiary  educational 
institution,  we  would  not  pay  on  a 
reasonable  cost  basis  for  the  classroom 
costs  associated  with  those  new  courses, 
effective  October  1,  2003.  If  the  courses 
offered  currently  are  the  same  as  the 
courses  offered  prior  to  transfer  of  the 
programs  to  the  wholly  owned 
subsidiary,  but,  for  example,  the  names 
of  the  courses  have  changed,  or  there 
have  been  course  substitutions,  we 
would  evaluate  each  course  on  an 
individual  basis  to  determine  whether 
we  would  continue  to  allow  reasonable 
cost  payment  for  those  courses.  All 
other  things  being  equal  (that  is,  after 
adjusting  for  inflation  and  changes  in 
enrollment),  our  intent  is  not  to  pay 
more  on  a  reasonable  cost  basis  as  of 
October  1,  2003,  for  classroom  costs  to 
such  a  hospital  than  we  had  paid  to  the 
hospital  when  the  hospital  was  still  the 
direct  operator  of  the  program(s). 

In  response  to  the  comments  we 
received  that  urged  us  not  to  restrict  the 
number  of  courses  for  which  we  would 
provide  reasonable  cost  reimbursement 
due  to  concerns  about  evolving 
accreditation  requirements  and  the 
existing  nursing  shortage,  we  emphasize 
again  that  this  proposal  is  not  at  all 
broad  in  scope.  Rather,  based  on  the 
information  we  currently  have  available 
to  us,  we  believe  this  provision  would 
have  a  limited  application..  Therefore, 
we  do  not  believe  that  our  proposal  will 
aggravate  the  nursing  shortage  or 
adversely  affect  hospitals  that  otherwise 
meet  the  requirements  for  reasonable 
cost  payment  under  §413.85  but  add 
courses  to  their  programs.  Similarly,  we 
do  not  believe  that  the  effective  date  of 
October  1,  2003,  will  cause  hardship  to 
other  providers  that  are  currently  in  the 
process  of  transitioning  their  programs 
to  educational  organizations,  since  the 
proposed  changes  would  only  apply  to 
a  provider  that  had  already  created  its 
own  educational  institution.  We  also 
note  that,  as  indicated  above,  programs 
that  transition  in  some  respect  to 
educational  institutions  created  by 
providers  could  possibly  be  considered 
"provider-operated"  under  §413. 85(f) 
and,  if  all  other  requirements  are  met, 
could  qualify  to  receive  reasonable  cost 
reimbursement. 

Comment:  One  commenter  disagreed 
with  our  statement  in  the  proposed  rule 
(68  PR  27211)  that"*   *   *  transferring 
operation  of  previously  provider- 
operated  programs  to  educational 
institutions,  even  if  the  institutions  are 
wholly  owned  by  the  hospital,  does  not 
necessarily  mean  that  the  programs 
continue  to  meet  our  provider-operated 
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criteria  under  §  413.85(f)."  Rather,  the 
commenter  believed  that  programs  that 
are  wholly  owned  or  wholly  controlled 
by  a  hospital  are  provider-operated 
programs.  The  commenter  asserted  that 
CMS"  distinction  between  provider- 
operated  programs  and  wholly  owned 
programs  conflicts  with  CMS" 
regulations  at  §413. 17(c)(2)  which  state 
that  "If  the  provider  obtains  items  of 
services,  facilities,  or  supplies  from  an 
organization,  even  though  it  is  a 
separate  legal  entity,  and  the 
organization  is  owned  or  controlled  by 
the  owner(s)  of  the  provider,  in  effect 
the  items  are  obtained  from  itself."  The 
commenter  also  referenced 
§412.2(c)(5)(i)  concerning  the  DRG  3- 
day  payment  window  that  applies  to 
services  provided  by  a  hospital  or  by  eui 
entity  wholly  owned  or  operated  by  the 
hospital,  and  asserted  that  there  is  "no 
rational  basis"  for  treating  wholly 
owned  or  wholly  controlled  affiliates 
differently  for  purposes  of  pass-through 
payment. 

Response:  The  commenter  is  incorrect 
in  stating  that,  in  the  proposed  rule,  we 
indicated  that  vvholly  owned  (or  wholly 
controlled)  programs  by  definition 
cannot  meet  the  provider-operated 
criteria  and,  therefore,  would  not 
qualify  for  reasonable  cost  pass-through 
payments.  In  fact,  as  we  have  stated  in 
the  January  12,  2001  final  rule  (66  FR 
3363),  and  reiterated  in  the  preamble  to 
the  proposed  rule,  if  the  hospital  that 
wholly  owns  the  educational  institution 
meets  the  provider-operated  criteria,  the 
hospital  would  qualify  to  receive 
reasonable  cost  pass-through  payment. 
Specifically,  we  stated  in  the  proposed 
rule  (68  FR  27210)  that  "Concerning 
those  hospitals  that  have  established 
their  own  educational  institution  to 
meet  accrediting  standards,  we  believe 
that,  in  some  cases,  these  providers  can 
be  eligible  to  receive  payment  for  the 
classroom  and  clinical  training  of 
students  in  approved  programs.  *   *   * 
An  example  of  a  program  that  could  be 
considered  provider-operated  would  be 
one  in  which  the  hospital  is  the  sole 
corporate  member  of  the  college,  elects 
the  board  of  trustees,  has  board 
members  in  common,  employs  the 
faculty  and  pays  the  salaries,  controls 
the  administration  of  the  program  and 
the  curriculum,  and  provides  the  site  for 
the  premises  of  the  hospital  (emphasis 
added).  Thus,  while  we  still  believe  that 
transferring  operation  of  previously 
provider-operated  programs  to 
educational  institutions,  even  if  the 
institutions  are  wholly  owned  by  the 
hospital,  does  not  necessarily  mean  that 
the  programs  continue  to  meet  our 
provider-operated  criteria  under 


§  413:85(f)  (68  FR  27211).  we  reiterate 
that  only  in  instances  where  the 
hospital  continues  to  meet  the  provider- 
operated  criteria  under  §  413.85(f) 
would  the  hospital  continue  to  qualify 
for  reasonable  cost  pass-through 
payments,  as  it  did  prior  to  transferring 
operation  of  a  provider-operated 
program(s)  to  a  wholly  owned 
educational  institution. 

The  commenter  also  mentioned  the 
generally  applicable  "related-entity" 
rules,  and  suggested  that  a  wholly 
owned  school  would  be  a  related  entity 
that  should  be  treated  as  if  it  is  the 
provider.  Thus,  a  wholly  owned 
educational  institution  would  remain 
provider-operated.  However,  we  note 
that,  for  purposes  of  nursing  or  allied 
health  education  payment  under 
§413.85,  it  is  not  sufficient  for  a 
program  to  be  operated  by  a  related 
entity.  Rather,  the  "related  entity" 
principles  do  not  apply  under  the 
agency's  nursing  and  allied  health 
education  payment  policy  because,  as 
indicated  in  previous  rulemakings,  that 
policy  requires  that  a  program  be 
directly  operated  by  the  provider  itself. 
Requiring  direct  operation  of  a  program 
by  the  provider  ensures  that,  under 
§  413.85(c).  costs  borne  by  related 
organizations  (that  is,  the  community) 
are  not  redistributed  to  the  hospital  and 
claimed  as  a  pass-through  under  the 
Medicare  program. 

Comment:  Commenters  requested 
clarification  on  whether  the  proposed 
change  regarding  providers  that  created 
wholly  owned  subsidiary  educational 
institutions  to  meet  accreditation 
requirements  would  have  any  effect  on 
provider-operated  nursing  or  allied 
health  programs  that  have  entered  into 
written  contracts  with  colleges  or 
universities  to  award  their  degrees. 

Response:  As  we  have  explained  in 
response  to  a  previous  conunent,  the 
proposed  change  was  extremely  limited 
in  scope  and  only  relates  to  hospitals 
with  a  unique  set  of  circumstances 
surrounding  operation  of  their  programs 
by  a  wholly  owned  subsidiary 
educational  institution.  Therefore,  the 
proposed  changes  do  not  have  any 
impact  on  existing  policy  related  to 
hospitals  that  enter  into  contracts  with 
academic  institutions  to  award  their 
degrees.  However,  we  stress  that,  in  the 
instance  where  an  academic  institution 
other  than  the  hospital  grants  the  final 
certificate  or  degree  upon  completion  of 
the  program,  the  burden  of  proof  is  on 
the  hospital  to  demonstrate  that  it.  in 
fact,  meets  the  "provider-operated" 
criteria  under  §  413.85(f)  before 
reasonable  cost  payment  may  be  made 
to  that  hospital. 


Comment:  One  commenter  believed 
that  it  is  inappropriate  to  use  the  term 
"wholly  owned"  in  reference  to  entities 
that,  in  many  cases,  are  nonprofit 
institutions  because,  technically, 
nonprofit  organizations  are  public 
trusts.  The  commenter  suggested  that  it 
would  be  more  accurate  to  refer  to 
"wholly  owned"  or  "wholly  controlled" 
educational  institutions. 

Response:  We  believe  that,  for 
purposes  of  payment  under  §  413.85.  it 
is  appropriate  to  use  the  term  "wholly 
owned."  Although  we  recognize  that 
nonprofit  entities  would  not  technically 
be  "wholly  owned"  since  they  do  not 
issue  stock,  we  do  not  agree  with  the 
commenter  that  "wholly  controlled"  is 
an  appropriate  alternative  because  of  the 
potential  for  confusion  over  issues 
relating  to  'control  "  and  "provider 
operation."  Further,  we  believe  that  the 
term  "wholly  owned"  is  commonly 
used  in  the  context  of  nonprofit  entities, 
and  implies  the  kind  of  relationship  we 
intend — where  there  is  a  single  founder 
or  member.  Therefore,  we  will  continue 
to  use  the  term  "wholly  owned 
subsidiary"  in  the  context  of  payment 
under  §413.85. 

We  are  finalizing  the  two  proposals 
associated  with  programs  operated  by 
wholly  owned  subsidiary  educational 
institutions  of  hospitals.  Specifically, 
we  are  finalizing  the  proposal  under 
new  §413. 85(g)(3)  that,  effective  for 
portions  of  cost  reporting  periods 
occurring  on  or  after  October  1.  2003.  a 
provider  that  incurs  costs  for  a  nursing 
or  allied  health  education  program(s) 
where  those  program(s)  had  originally 
been  provider-operated,  and  then 
operation  of  the  programs)  was 
transferred  to  a  wholly  owned 
subsidiary  educational  institution  in 
order  to  meet  accreditation  standards 
prior  to  October  1,  2003,  and  where  the 
provider  has  continuously  incurred  the 
costs  of  both  the  classroom  and  clinical 
training  portions  of  the  program(s)  at  the 
educational  institution,  may  receive 
reasonable  cost  payment  for  such  a 
program(s).  Further,  reasonable  cost 
payment  will  be  made  if  a  provider 
received  reasonable  cost  payment  for 
those  nursing  and  allied  health 
education  program(s)  both  prior  and 
subsequent  to  the  date  the  provider 
transferred  operation  of  the  program(s) 
to  this  wholly  owned  subsidiar>' 
educational  institution  (and  ceased  to  be 
provider-operated  program(s)).  Such  a 
provider  would  receive  reasonable  cost 
payments  for:  (a)  The  clinical  training 
costs  incurred  for  the  program(s),  and 
(b)  classroom  costs,  but  only  those 
classroom  costs  incurred  by  the 
provider  for  the  courses  that  were 
included  in  the  programs  that  were 
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2.  Prohibition  Against  Counting 
Residents  Where  Other  Entities  First 
Incur  the  Training  Costs 

a.  General  Background  on  Methodology 
for  Determining  FTE  Resident  Count 

As  we  explain  earlier  in  this 
preamble.  Medicare  makes  both  direct 
and  indirect  GME  payments  to  hospitals 
for  the  training  of  residents.  Direct  GME 
payments  are  reimbursed  in  accordance 
with  section  1886(h)  of  the  Act,  based 
generally  on  hospital-specific  PRAs,  the 
number  of  FTE  residents  a  hospital 
trains,  and  the  hospital's  Medicare 
patient  share.  The  indirect  costs  of  GME 
are  reimbursed  in  accordance  with 
section  1886(d)(5)(B)  of  the  Act,  based 
generally  on  the  ratio  of  the  hospital's 
FTE  residents  to  the  number  of  hospital 
beds.  It  is  well-established  that  the 
calculation  of  both  direct  GME  and  IME 
payments  is  affected  by  the  number  of 
FTE  residents  that  a  hospital  is  allowed 
to  count:  generally,  the  greater  the 
number  of  FTE  residents  a  hospital 
counts,  the  greater  the  amount  of 
Medicare  direct  GME  and  IME  payments 
the  hospital  will  receive.  In  an  attempt 
to  end  the  implicit  incentive  for 
hospitals  to  increase  the  number  of  FTE 
residents.  Congress  instituted  a  cap  on 
the  number  of  allopathic  and 
osteopathic  residents  a  hospital  is 
allowed  to  count  for  direct  GME  and 
IME  purposes  under  the  provisions  of 
section  1886(h)(4)(F)  (direct  GME)  and 
section  1886(d)(5)(B)(v)  (IME)  of  the 
Act.  Dental  and  pediatric  residents  were 
not  included  in  this  statutorily 
mandated  cap. 

With  respect  to  reimbursement  of 
direct  GME  costs,  since  July  1.  1987. 
hospitals  have  been  allowed  to  count 
the  time  residents  spend  training  in 
sites  that  are  not  part  of  the  hospital 
(referred  to  as  "nonprovider  "  or 
"nonhospital  sites")  under  certain 
conditions.  Section  1886(h)(4)(E)  of  the 
Act  requires  that  the  Secretary's  rules 
concerning  computation  of  FTE 
residents  for  purposes  of  separate 
reimbursement  of  direct  GME  costs 
"provide  that  only  time  spent  in 
activities  relating  to  patient  care  shall  be 
counted  and  that  all  the  time  so  spent 
by  a  resident  under  an  approved 
medical  residency  training  program 
shall  be  counted  towards  the 
determination  of  full-time  equivalency, 
without  regard  to  the  setting  in  which 
the  activities  are  performed,  if  the 
hospital  incurs  all.  or  substantially  all, 
of  the  costs  for  the  training  program  in 
that  setting."  (Section  1886(h)(4)(E)  of 
the  Act,  as  added  by  section  of  9314  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  Pub.  L.  99-509.) 


Regulations  on  time  spent  by 
residents  training  in  nonhospital  sites  ' 
for  purposes  of  direct  GME  payment 
were  first  implemented  in  the 
September  29,  1989  final  rule  (54  FR 
40286).  We  stated  in  that  rule  (under 
§  413.86(f)(3))  that  a  hospital  may  count 
the  time  residents  spend  in  nonprovider 
settings  for  purposes  of  direct  GME 
payment  if  the  residents  spend  their 
time  in  patient  care  activities  and  there 
is  a  written  agreement  between  the 
hospital  and  the  nonprovider  entity 
stating  that  the  hospital  will  incur  all  or 
substantially  all  of  the  costs  of  the 
program.  The  regulations  at  that  time 
defined  "all  or  substantially  all"  of  the 
costs  to  include  the  residents' 
compensation  for  the  time  spent  at  the 
nonprovider  setting. 

Prior  to  October  1,  1997,  for  IME 
payment  purposes,  hospitals  could  only 
count  the  time  residents  spend  training 
in  areas  subject  to  the  IPPS  and 
outpatient  areas  of  the  hospital.  Section 
4621(b)(2)  of  the  Balanced  Budget  Act  of 
1997  (Pub.  L.  105-33)  revised  section 
1886(d)(5)(B)  of  the  Act  to  allow 
providers  to  count  time  residents  spend 
training  in  nonprovider  sites  for  IME 
purposes,  effective  for  discharges 
occurring  on  or  after  October  1,  1997. 
Specifically,  section  1886(d)(5)(B)(iv)  of 
the  Act  was  amended  to  provide  that 
"all  the  time  spent  by  an  intern  or 
resident  in  patient  care  activities  under 
an  approved  medical  residency  program 
at  an  entity  in  a  non-hospital  setting 
shall  be  counted  towards  the 
determination  of  full-time  equivalency 
if  the  hospital  incurs  all,  or  substantially 
all,  of  the  costs  for  the  training  program 
in  that  setting." 

In  the  regulations  at 
§§412.105(f)(l)(ii){C)  and  413.86(f)(4) 
(as  issued  in  the  July  31,  1998  Federal 
Register),  we  specify  the  requirements  a 
hospital  must  fneet  in  order  to  include 
a  resident  training  in  a  nonhospital  site 
in  its  FTE  count  for  Medicare 
reimbursement  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
January  1,  1999  for  both  direct  GME  and 
for  IME  payments.  The  regulations  at 
§  413.86(b)  redefine  "all  or  substantially 
all  of  the  costs  for  the  training  program 
in  the  nonhospital  setting"  as  the 
residents'  salaries  and  fringe  benefits 
(including  travel  and  lodging  where 
applicable),  and  the  portion  of  the  cost 
of  teaching  physicians'  salaries  and 
fringe  benefits  attributable  to  direct 
GME.  A  written  agreement  between  the 
hospital  and  the  nonhospital  site  is 
required  before  the  hospital  may  begin 
to  count  residents  training  at  the 
nonhospital  site:  the  agreement  must 
provide  that  the  hospital  will  incur  the 
costs  of  the  resident's  salary  and  fringe 
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benefits  while  the  resident  is  training  in 
the  nonhospital  site.  The  hospital  must 
also  provide  reasonable  compensation 
to  the  nonhospital  site  for  supervisory 
teaching  activities,  and  the  written 
agreement  must  specify  that 
compensation  amount. 

b.  Inappropriate  Counting  of  FTE 
Residents 

As  westated  above,  dental  residents, 
along  with  pediatric  residents,  are 
excepted  from  the  statutory  cap  on  the 
count  of  FTE  residents  for  both  direct 
GME  and  IME  payment  purposes.  We 
have  become  aware  of  a  practice 
pertaining  to  the  counting  of  FTE 
residents  at  a  nonhospital  site, 
particularly  dental  residents,  that  we  see 
as  inappropriate  under  Medicare  policy- 
Most  often,  the  situation  involves  dental 
schools  that,  for  a  number  of  years,  have 
been  training  dental  residents  in 
programs  at  the  dental  schools  of 
universities  affiliated  with  teaching 
hospitals,  and  the  schools  have  been 
directly  incurring  the  costs  of  the  dental 
residents  training  at  the  dental  schools 
(for  example,  the  teaching  faculty  costs, 
the  resident  salary  costs,  the  office  space 
costs,  and  any  overhead  expenses  of  the 
programs).  We  also  understand  that 
there  are  dental  clinics  at  these  dental 
schools  that  treat  patients  (that  is,  are 
involved  in  "patient  care  activities"). 

As  a  result  of  the  provisions  that 
Congress  added  to  allow  hospitals  to 
count  FTE  residents  and  receive  IME 
payment,  as  well  as  direct  GME 
payment,  if  the  hospital  incurs  "all  or 
substantially  all"  the  costs  of  training 
residents  in  nonhospital  settings,  a 
significant  number  of  dental  schools  are 
shifting  the  resident  training  costs  of  the 
dental  programs  from  the  schools  to  the 
hospital,  and  thus  to  the  Medicare 
program,  when  the  hospitals  count  the 
FTE  dental  residents  training  in  these 
dental  schools  (that  is,  "nonhospital 
sites")  under  the  regulations  at 
§  413.86(f)(4).  Furthermore,  in  the  case 
of  training  dentists  at  dental  school 
clinics,  as  a  result  of  this  cost-shifting 
and  because  dental  residents  are 
excepted  from  the  cap,  hospitals  are 
receiving  significant  amounts  of 
Medicare  direct  GME  and  IME  payments 
when  they  have  incurred  relatively 
small  costs  of  the  residents  training  in 
a  dental  school. 

The  following  actual  situations  are 
illustrative  of  the  inappropriate 
application  of  Medicare  direct  GME  and 
IME  policy  that  we  have  found: 

•  An  academic  medical  center 
hospital  associated  with  a  university  has 
been  training  allopathic  residents  for  at 
least  20  years.  Prior  to  1999,  the 
university's  affiliated  dental  school  had 


always  incurred  the  costs  of  dental 
residency  programs  at  the  dental  school. 
Beginning  with  the  hospital's  cost  report 
for  its  fiscal  year  ending  in  1999,  for  the 
first  time  ever,  the  hospital  has 
requested  direct  GME  and  IME  payment 
for  an  additional  67  FTE  residents 
because  the  hospital  claims  it  has  begun 
to  incur  "all  or  substantially  all"  of  the 
costs  of  the  dental  residents  training  in 
the  university's  affiliated  dental  school, 
in  accordance  with  the  regulations  at 
§  413.86(f)(4). 

•  A  university  dental  school  in  one 
State  has  been  incurring  the  costs  of 
dental  residency  programs  at  its  dental 
school  for  several  years.  Beginning  in 
FY  1999,  a  teaching  hospital  in  a 
neighboring  State  decided  to  begin 
incurring  all  or  substantially  all  of  the 
costs  of  the  dental  residents  training  in 
the  dental  clinics  in  the  program  (which 
is  located  in  a  different  State  from  the 
hospital)  in  order  to  receive  Medicare 
direct  GME  and  IME  payment  for  an 
additional  60  FTE  residents. 

•  In  another  situation,  a  teaching 
hospital  on  the  East  Coast  of  the  United 
States  has  requested  direct  GME  and 
IME  payment  for  an  additional  60  FTE 
dental  residents,  some  of  whom  are 
training  in  dental  programs  at 
nonhospital  sites  located  in  Hawaii, 
New  Mexico,  and  the  Netherlands, 
because  it  has  begun  to  incur  "all  or 
substantially  all"  of  the  costs  of  dental 
residents  training  in  those  remote 
"nonhospital  sites".  Prior  to  1999,  the , 
costs  for  these  dental  programs  were 
funded  by  nonhospital  sources. 

We  note  that  such  inappropriate  cost- 
shifting  practices  are  by  no  means 
limited  to  the  dental  school  context. 
Indeed,  we  understand  that  there  are 
some  hospitals  with  resident  counts 
below  their  direct  GME  and  IME  FTE 
resident  caps  that  have  recently  (as  of 
October  1,  1997,  when  it  became 
possible  to  receive  significant  IME 
payments  under  the  amendment  made 
by  Pub.  L.  105-33)  started  to  incur  "all 
or  substantially  all"  of  the  costs  of 
residents  who  had  been  training  at  sites 
outside  of  the  hospital  without  any 
financial  assistance  from  the  hospital,  in 
order  for  the  hospital  to  count  those  FTE 
residents  and  receive  Medicare  direct 
GME  and  IME  payments  for  the 
additional  residents.  The  actual  costs  of 
the  programs  that  are  being  shifted  from 
nonhospital  entities  to  hospitals  are 
relatively  small,  compared  to  the  direct 
GME  and  IME  payments  that  hospitals 
receive  as  a  result  of  incurring  "all  or 
substantially  all"  of  the  training  costs. 

•  In  another  example,  an  academic 
medical  center  hospital  in  one  State 
asked  Medicare  to  allow  it  to  count  an 
additional  10  FTEs  for  both  direct  GME 


and  IME  payment,  beginning  with  its 
fiscal  year  ending  1999  cost  report, 
•because  the  hospital  claims  it  is 
incurring  all  or  substantially  all  of  the 
costs  of  training  osteopathic  family 
practice  residents  in  a  walk-in  clinic. 
The  osteopathic  family  practice 
residency  program  had  previously  been 
sponsored  by  this  clinic  for  several 
years  and  the  residents  do  not 
participate  in  any  training  at  the 
hospital. 

c.  Congressional  Intent 

Congress  has  delegated  broad 
authority  to  the  Secretary  to  implement 
a  policy  on  the  count  of  FTE  residents 
for  purposes  of  calculating  direct  GME 
and  IME  payments.  For  IME  payment, 
section  1886(d)(5)(B)  of  the  Act' simply 
states  that  'the  Secretary  shall  provide 
for  an  additional  payment  amount  " 
which  includes  "the  ratio  of  the 
hospital's  full-time  equivalent  interns 
and  residents  to  beds."  The 
methodology  to  compute  the  count  of 
FTE  residents  for  IME  is  not  established 
in  the  statute.  Similarly,  for  direct  GME, 
section  1886(h)(4)(A)  of  the  Act  states 
that  'the  Secretary  shall  establish  rules 
consistent  with  this  paragraph  for  the 
computation  of  the  number  of  full-time 
equivalent  residents  in  an  approved 
medical  residency  training  program." 

Although  not  in  the  context  of  the 
general  rules  for  counting  FTE  residents, 
Congress  similarly  acknowledged  its 
intent  to  defer  to  the  Secretary  with 
respect  to  the  rules  for  implementing 
"limits  '  or  caps  on  the  number  of  FTE 
residents  hospitals  may  count  for 
purposes  of  direct  GME  and  IME 
payment.  The  conference  agreement  that 
accompanied  Pub.  L.  105-33.  which 
established  a  cap  on  the  number  of 
allopathic  and  osteopathic  residents  a 
hospital  may  count,  states — 

"lT]he  Conferees  recognize  that  such 
limits  raise  complex  issues,  and  provide 
for  specific  authority  for  the  Secretary  to 
promulgate  regulations  to  address  the 
implementation  of  this  provision.  The 
Conferees  believe  that  rulemaking  by 
the  Secretary  would  allow  careful  but 
timely  consideration  of  this  matter,  and 
that  the  record  of  the  Secretary's 
rulemaking  would  be  valuable  when 
Congress  revisits  this  provision."  (H.R. 
Conf.  Rep.  No.  105-217,  105th  Con|f, 
lstSess.,821  (1997). 

The  absence  of  statutory  specificity  on 
determining  FTE  counts  in  these 
situations  and  the  declared 
Congressional  delegations  of  authority 
to  the  Secretary  on  the  subject  Eire  clear 
indications  that  Congress  has  given  the 
Secretary  broad  discretion  to 
promulgate  reasonable  regulations  in 
order  to  implement  the  policy  on  the 
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nonhospitai  settings,  without  reduction 
in  indirect  medical  education  funds." 
(Emphasis  added.)  (H.R.  Conf.  Rep.  No. 
105-217,  105th  Cong..  1st  Sess.,  817 
(1997).) 

We  note  that,  prior  to  enactment  of 
Pub.  L.  105-33,  if  a  hospital  rotated  a 
resident  to  train  at  a  nonhospitai  site, 
the  hospital  could  not  count  the  time 
the  resident  spent  at  the  nonhospitai 
site  for  purposes  of  Medicare  IME 
payments.  As  a  result,  the  lack  of  IME 
payments  acted  as  a  disincentive  and 
discouraged  hospitals  from  rotating 
residents  out  of  the  hospital.  Therefore, 
Congress  authorized  hospitals  to  count 
residents  in  nonhospitai  sites  for  IME 
purposes  as  a  specific  incentive  to 
encourage  hospitals  to  rotate  their 
residents  to  nonhospitai  sites  (and  not 
to  encourage  hospitals  to  incur  the  costs 
of  a  program  at  a  nonhospitai  site  that 
had  already  been  funded  by  other 
soiu'ces).  This  legislative  intent  becomes 
more  apparent  when  the  nature  of  the 
Medicare  IME  payment  is  considered. 
The  Medicare  IME  payment  is 
inherently  a  payment  that  reflects  the 
increased  operating  costs  of  treating 
inpatients  as  a  result  of  the  hospital 
having  a  residency  program.  For 
example,  as  explained  in  the  September 
29,  1989  final  rule  (54  FR  40286),  the 
indirect  costs  of  medical  education 
might  include  added  costs  resulting 
from  an  increased  number  of  tests 
ordered  by  residents  as  compared  to  the 
number  of  tests  normally  ordered  by 
more  experienced  physicians. 

The  IME  payment  is  an  adjustment 
that  is  made  for  each  Medicare 
discharge  from  the  areas  subject  to  the 
IPPS  in  a  teaching  hospital.  The 
authorization  by  Congress  for  IME 
payments  relating  to  nonhospitai 
services  while  residents  are  training  at 
nonhospitai  sites  would  be  absurd  if  not 
viewed  as  an  incentive  to  transfer 
existing  residency  training  from  the 
hospital  to  the  nonhospitai  setting.  We 
do  not  believe  Congress  intended  to 
permit  such  IME  payments  to  be 
allowable  to  the  hospital  that  is 
incurring  "all  or  substantially  all  the 
costs  '  of  residents  training  in 
nonhospitai  sites  except  in  the  situation 
where  the  hospital  rotated  residents 
from  the  hospital  to  the  nonhospitai 
settings.  The  illustrative  situations 
described  above  in  which  nonhospitai 
sites,  such  as  dental  schools,  are  shifting 
the  costs  of  existing  programs  to  the 
hospitals  are  not  consistent  with  the 
intent  of  Congress  to  encourage 
hospitals  to  rotate  residents  from  the 
hospital  setting  to  nonhospitai  sites. 

Thus,  we  believe  Congress  intended 
both  cited  provisions  of  the  Act  on 
counting  residents  in  nonhospitai  sites 


for  purposes  of  direct  GME  and  IME 
payments  to  be  limited  to  situations  in 
which  hospitals  rotate  residents  from 
the  hospital  to  the  nonhospitai  settings, 
and  not  situations  in  which  nonhospitai 
sites  transfer  the  costs  of  an  existing 
program  at  a  nonhospitai  site  to  the 
hospital. 

d.  Medicare  Principles  on 
Redistribution  of  Costs  and  Community 
Support 

It  is  longstanding  Medicare  policy 
that  if  the  community  has  undertaken  to 
bear  the  costs  of  medical  education, 
these  costs  are  not  to  be  assumed  by  the 
Medicare  program.  In  addition,  medical 
education  costs  that  have  been  incurred 
by  an  educational  institution  may  not  be 
redistributed  to  the  Medicare  program. 
Indeed,  these  concepts,  community 
support  and  redistribution  of  costs,  have 
been  a  part  of  Medicare  GME  payment 
policy  since  the  inception  of  the 
Medicare  program.  Both  the  House  and 
Senate  Committee  reports 
accompanying  Pub.  L.  89-97  (the 
authorizing  Medicare  statute)  indicate 
that  Congress  intended  Medicare  to 
share  in  the  costs  of  medical  education 
only  in  situations  in  which  the 
community  has  not  stepped  in  to  incur 
them: 

"Many  hospitals  engage  in  substantial 
education  activities,  including  the 
training  of  medical  students,  internship 
and  residency  programs,  the  training  of 
nurses  and  the  training  of  various 
paramedical  personnel.  Educational 
activities  enhance  the  quality  of  care  in 
an  institution  and  it  is  intended,  until 
the  community  undertakes  to  bear  such 
education  costs  in  some  other  away,  that 
a  part  of  the  net  cost  of  such  activities 
*    *    *  should  be  considered  as  an 
element  in  the  cost  of  patient  care,  to  be 
borne  to  an  appropriate  extent  by  the 
hospital  insurance  program.  (Emphasis 
added.)  (S.  Rep.  No.  404,  89th  Cong..  1st 
Sess..  36  (1965);  H.R.  Rep.  No.  213.  89th 
Cong.,  1st  Sess.,  32  (1965).) 

The  principle  behind  the 
congressional  committee  report 
language  for  Pub.  L.  89-97  that 
Medicare  would  share  in  the  costs  of 
educational  activities  until  communities 
bore  them  in  some  other  way  has  guided 
Medicare  policy  on  educational 
activities  from  the  inception  of  the 
Medicare  program.  The  principles  of 
community  support  and  redistribution 
of  costs  associated  with  payment  for 
GME  have  been  continually  reiterated  in 
various  regulations,  manual  provisions, 
and  implementing  instructions  to  fiscal 
intermediaries.  As  recently  as  the  final 
rule  published  in  the  Federal  Register 
on  January  12,  2001.  we  stated: 
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"We  note  that  the  proposed  revisions 
in  the  proposed  rule  inadvertently  did 
not  include  community  support  as  the  • 
basis  for  an  offset  from  the  allowed  cost 
of  a  GME  or  nursing  and  allied  health 
program.  In  this  final  rule,  we  restate 
our  longstanding  policy  that  Medicare 
will  share  in  the  costs  of  educational 
activities  of  providers  where 
communities  have  not  assumed 
responsibility  for  financing  these 
programs.  Medicare's  policy  is  to  offset 
from  otherwise  allowable  education 
costs,  community  funding  for  these 
activities."  (66  FR  3368} 

We  note  the  instructions  that  CMS 
(then  HCFA)  gave  to  its  Regional  Offices 
in  the  1990  audit  instructions  for 
purposes  of  calculating  the  direct  GME 
base  period  PRA  specifically  addressed 
redistribution  of  costs  and  community 
support  in  the  GME  context: 

"Where  costs  for  services  related  to 
medical  education  activities  have 
historically  been  borne  by  the 
university,  it  is  assumed  the  community 
has  undertaken  to  support  these 
activities,  and  subsequent  allocation  of 
these  costs  to  a  hospital  constitutes  a 
redistribution  of  costs  from  an 
educational  institution  to  a  patient  care 
institution.  In  such  a  situation,  these 
costs  are  not  allowable  under  the 
Medicare  program.  (See  42  CFR 
'  413.85(c)  and  HCFA  Pub.  15-1,  §406). 
For  example,  if  in  the  past  the  hospital 
did  not  identify  and  claim  costs 
attributable  to  the  time  teaching 
physicians  spent  supervising  I&Rs 
[interns  and  residents)  working  at  the 
hospital,  it  is  assumed  that  these  costs 
were  borne  by  the  university.  Therefore, 
the  hospital  may  not  claim  these  costs 
in  subsequent  cost  reports." 
(Instructions  for  Implementing  Program 
Payments  for  Graduate  Medical 
Education  to  ARAs  for  Medicare. 
Director  of  Office  of  Financial 
Operations  of  the  Health  Care  Financing 
Administration.  BPO-F12.  February  12. 
1990.) 

Furthermore,  the  regulation  at 
§  413.85(c)  that  was  originally  issued  in 
the  Federal  Register  on  September  30, 
1986  (51  FR  34793)  (which  was  further 
refined,  but  conceptually  left 
unchanged,  as  of  March  12,  2001) 
addressed  the  Congressional  intent  not 
to  increase  program  costs,  as  well.  That 
paragraph  (c)  stated: 

Educational  Activities.  Many  providers 
engage  in  education  activities  including 
training  programs  for  nurses,  medical 
students,  interns  and  residents,  and  various 
paramedical  specialties.*   *   '  Although  the 
intent  of  the  program  is  to  share  in  the 
support  of  educational  activities  customarily 
or  traditionally  carried  on  by  providers  in 
conjunction  with  operations,  it  is  not 


intended  that  this  program  should  participate 
in  increased  costs  resulting  from 
redistribution  of  costs  from  educational 
institutions  or  units  to  patient  care 
institutions  or  units. 

The  Secretary  of  Health  and  Human 
Services  interpreted  this  provision  to 
deny  reimbursement  of  educational 
costs  that  were  home  in  prior  years  by 
a  hospital's  affiliated  medical  school. 
The  U.S.  Supreme  Court  affirmed  the 
Secretary's  interpretation  of  the 
redistribution  of  costs  regulation  in 
Thomas  Jefferson  University  v.  Shalala 
(■'Thomas  Jefferson").  512  U.S.  504 
(1994).  The  Court  found  of  §  413.85(c) 
that: 

"The  regulation  provides,  in 
unambiguous  terms,  that  the  'costs'  of 
these  educational  activities  will  not  be 
reimbursed  when  they  are  the  result  of 
a  'redistribution.'  or  shift,  of  costs  of  an 
'educational'  facility  to  a  'patient  care' 
facility."  (Emphasis  added.)  (Thomas 
Jefferson.  512  U.S.  at  514).  Thus,  the 
Supreme  Court  in  Thomas  Jefferson 
held  that  it  is  well  within  the 
Secretary's  discretion  to  interpret  the 
language  at  §  413.85(c).  which  was 
specifically  derived  from  the  legislative 
history  of  the  original  enacting  Medicare 
legislation  quoted  above,  to  impose  a 
substantive  limitation  on  medical 
education  payment. 

The  Supreme  Court's  opinion  in 
Thomas  Jefferson  lends  substantial 
support  arid  credibility  to  CMS" 
longstanding  policy  on  community 
support  and  redistribution  of  costs  in 
the  GME  context. 

e.  Application  of  Redistribution  of 
Costs  and  Community  Support 
Principles. 

As  we  have  described  above,  we  have 
discovered  an  inappropriate  application 
of  Medicare  direct  GME  and  IME 
payment  policies  relating  to  the 
counting  of  FTE  residents  in 
nonhospitai  settings.  As  stated 
previously,  we  believe  that:  (1)  Congress 
has  given  the  Secretary  broad  discretion 
to  implement  policy  on  FTE  resident 
counts;  (2)  Congress  intended  that  the 
nonhospitai  site  policy  for  both  direct 
GME  and  IME  would  encourage 
hospitals  to  move  resident  training  from 
the  hospital  to  nonhospitai  settings,  not 
to  enable  nonhospitai  sites  to  shift  the 
costs  of  already  established  residency 
programs  in  the  nonhospitai  site  to  the 
hospital;  and  (3)  since  the  inception  of 
the  Medicare  program,  CMS"  policy  has 
been  consistent  with  the  intent  of 
Congress  that  Medicare  would  only 
share  in  the  costs  of  medical  education 
until  the  community  assumes  the  costs. 
The  Supreme  Court  has  specifically 
found  that  CMS"  implementation  of  the 
redistribution  of  costs  and  community 


support  principles  is  "reasonable." 
{Thomas  Jefferson.  512  U.S.  at  514.) 

Accordingly,  in  the  May  19,  2003 
proposed  rule,  we  proposed  that 
residents  training  at  nonhospitai  sites 
may  be  counted  in  a  hospital's  FTE 
resident  count  only  where  the 
principles  of  redistribution  of  costs  and 
community  support  are  not  violated.  We 
proposed  this  policy  to  address  the 
inappropriate  practice  of  nonhospitai 
sites  shifting  costs  to  hospitals  solely  to 
allow  the  hospitals  to  count  residents 
training  in  the  nonhospitai  sites. 
However,  we  believe  the  concepts  of 
redistribution  of  costs  and  community 
support  are  equally  relevamt  to  the 
counting  of  FTEs  residents  by  a  hospital 
in  general. 

We  note  again  that  the  Medicare 
program  has  a  long  tradition  of  applying 
redistribution  of  costs  and  community 
support  principles  to  medical  education 
payments.  As  we  have  stated  above, 
both  the  House  and  Senate  Committee 
reports  accompanying  Pub.  L.  89-97 
(the  1965  authorizing  Medicare  statute) 
indicate,  that  Congress  intended 
Medicare  to  share  in  the  costs  of 
medical  education  only  where  the 
community  has  not  stepped  in  to  incur 
them. 

We  believe  it  is  appropriate  to  employ 
the  principles  of  redistribution  of  costs 
and  community  support  to  specifically 
address  the  inappropriate  scenarios 
described  above  whereby  hospitals 
attempt  to  inflate  their  FTE  resident 
counts  by  assuming  payment  of  training 
costs  for  residents  in  nonhospitai  sites 
that  were  previously  funded  by  a 
nonhospitai  entity.  Therefore,  we 
proposed  to  specify  the  application  of 
the  redistribution  of  costs  and 
community  support  principles  by 
adopting  the  definitions  (with  some 
modification  to  reflect  the  methodology 
for  counting  FTE  residents  applicable  to 
GME)  of  "community  support"  and 
"redistribution  of  costs"  at  §41 3.85(c), 
which  relate  to  nursing  and  health 
education  program  costs,  for  use  at 
§41 3.86(b),  which  relates  to  GME.  In 
addition,  we  proposed  a  general  rule  at 
proposed  §413.86(1)  on  the  application 
of  community  support  and 
redistribution  of  costs  principles  to  the 
counting  of  FTE  residents  for  GME.  We 
proposed  to  (1)  make  the  provisions 
under  §413. 86(f)  relating  to  determining 
the  number  of  FTE  residents  subject  to 
the  provisions  of  the  proposed 
§413.86(1);  (2)  add  a  proposed 
§  413.86(f)(4)  in  order  to  clarifv'  that  the 
principles  of  redistribution  of  costs  and 
community  support  are  applicable  to 
the  counting  of  FTE  residents,  including 
w^hen  the  residents  are  training  in 
nonhospitai  settings;  and  (3)  making  the 
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provisions  of  he  proposed  §  413.86(i) 
specifically  aj  plicable  to  determining 
the  number  of  FTE  residents  under 
§  413.86(g)(4)  through  (6)  and  (g)(12). 

The  general  rule  at  proposed 
§413.86(1)  coi  tained  two  provisions. 
Proposed  §41:  l.86(i){l)  stated  die 
principles  of  CDmmunity  support  and 
redistribution  of  costs:  In  relation  to 
community  support,  we  proposed  that  if 
the  community  has  undertaken  to  bear 
the  costs  of  madical  education  through 
community  support,  the  training  costs 
of  residents  thit  are  peiid  through 
community  support  are  not  considered 
GME  costs  to  the  hospital  for  piu°poses 
of  Medicare  p^ment.  In  relation  to 
redistribution  i)f  costs,  we  are  proposing 
that  the  costs  c  f  training  residents  that 
constitute  a  re<  istribution  of  costs  from 
an  educational  institution  to  the 
hospital  are  no  t  considered  GME  costs 
to  the  hospital  for  purposes  of  Medicare 
payment. 

In  applying  t  le  redistribution  of  costs 
and  community  support  principles,  we 
proposed  under  §413. 86(i)(2)  to  state 
that  a  hospital  nust  continuously  incur 
direct  GME  cos  ts  of  residents  training  in 
a  particular  pre  gram  at  a  training  site 
since  the  date  t  le  residents  first  began 
training  in  that  site  in  order  for  the 
hospital  to  cou:  Jt  the  FTE  residents  in 
accordance  wit  i  the  provisions  of 
paragraphs  (f)  and  (g)(4)  Uirough  (g)(6), 
and  (g)(12)  of  §413.86. 

We  note  that  our  reasons  for 
specifically  reft  rencing  the  applicability 
of  the  princfples  of  community  support 
and  redistributi  on  of  costs  at 
§413.86(0(4).  tie  paragraph  concerning 
counting  reside  [its  training  in 
nonhospital  set  ings  for  direct  GME 
purposes,  are  ti/  rofold.  First,  although 
we  already  projosed  to  make  the 
proposed  §  413. B6(i)  applicable  to 
§  413.86(f),  whi  :h  would  make  the 
principles  appl  cable  to  each  paragraph 
under  §413.86(  ).  in  consideration  of 
the  inappropria  e  applications  we  have 
identified  of  th^  GME  FTE-counting 
policy  with  resj  ect  to  counting 
residents  in  nor  hospital  sites,  we 
believe  it  is  app  ropriate  to  also 
specifically  add  ress  the  applicability  of 
the  redistributic  n  of  costs  and 
community  sup  jort  principles  to 
§  413.86(f)(4).  Ir  addition,  we  note  that 
the  proposed  re  erence  at  §  413.86(f)(4) 
has  implicatioHi  i  for  IME  payment  as 
well,  as  explain  id  below. 

Under  existin  ;  §  412.105(f)(l)(ii)(C), 
the  rule  for  the  (  ounting  of  FTE 
residents  trainin  g  in  nonhospital 
settings  for  IME  payment,  there  is  a 
specific  referenc  e  indicating  that  the 
criteria  set  forth  in  §  413.86(f)(4)  must 
be  met  in  order  or  a  hospital  to  count 
the  FTE  resident  s  training  in 


nonhospital  settings  for  purposes  of  IME 
payments.  Thus,  if  under  proposed 
§413.86(f)(4)(iv)  (the  paragraph  making 
redistribution  of  costs  and  commimity 
support  principles  applicable)  a  hospital 
is  not  permitted  to  count  the  FTE 
residents  training  in  a  nonhospital  site 
because  of  redistribution  of  costs  or 
community  support,  the  hospital  would 
not  be  permitted  to  count  the  FTE 
residents  for  purposes  of  IME  payment 
as  well,  because  the  IME  regulation  at 
§412.105(f)(l)(ii)(C)  requires  the  criteria 
under  §41 3.86(f)(4)  to  be  met. 

As  we  have  stated  above,  payment  for 
IME  is  based  on  the  concept  that,  as  a 
direct  result  of  the  hospital's  resident 
training  program,  the  costs  the  hospital 
incurs  for  patient  care  are  increased. 
When  Congress  included  section 
1886(d)(5)(B)(iv)  of  the  Act  as  part  of 
Pub.  L.  105-33,  the  statute  expanded  die 
circumstances  under  which  IME 
payments  to  a  hospital  could  be  made 
by  allowing  the  hospital  to  count  the 
number  of  residents  training  outside  the 
hospital  setting  under  certain 
conditions.  Even  though  it  is  clear  that 
those  residents  training  outside  the 
hospital  cannot  have  any  impact  on 
patient  care  costs  to  the  hospital. 
Congress  nevertheless  allowed  the 
hospital  to  receive  IME  payments  when 
the  hospital  counts  FTE  residents 
training  in  a  nonhospital  setting  in 
accordance  with  section 
1886(d)(5)(B)(iv)  of  the  Act,  where  those 
residents  would  otherwise  have  trained 
in  the  hospital  setting.  As  we  have 
stated,  Congress  created  an  incentive  (or 
removed  a  disincentive)  with  tlie 
provisions  of  Pub.  L.  105-33  for 
hospitals  to  rotate  residents  to 
nonhospital  settings  by  allowing 
hospitals  to  continue  to  receive  IME 
payment  as  if  the  residents  continued  to 
train  in  the  hospital  setting.  If  there  is 
a  redistribution  of  costs  or  community 
support,  we  believe  IME  payment  to  the 
hospital  would  be  contrary  to 
Congressional  intent  to  encourage  the 
hospital  to  rotate  residents  ft-om  the 
hospital  to  the  nonhospital  site. 

In  addition,  when  Congress  included 
section  1886(d)(5)(B)(iv)  of  the  Act  as 
part  of  Pub.  L.  105-33,  the  statutory 
authority  for  IME  payment  was 
premised  on  the  hospital  incurring  the 
direct  GME  costs  of  the  residents:  "all 
the  time  spent  by  an  intern  or  resident 
in  patient  care  activities  under  an 
approved  medical  residency  program  at 
an  entity  in  a  nonhospital  setting  shall 
be  counted  towards  the  determination  of 
full-time  equivalency  if  the  hospital 
incurs  all,  or  substantially  all,  of  the 
costs  for  the  training  program  in  that 
setting."  (Emphasis  added.)  (Section 
4621(b)(2)  of  Pub.  L.  105-33;  section 


1886(d)(5)(B)(iv)  of  die  Act.)  We  believe 
Congress  intended  the  hospital  to  incur 
direct  GME  costs  of  the  program  in  the 
nonhospital  site  in  order  to  count  the 
FTE  residents  training  in  nonhospital 
settings  for  purposes  of  IME  payment. 
Thus,  in  the  situation  where  a  hospital 
incurred  direct  GME  costs  but  there  was 
redistribution  of  costs  or  community 
support,  a  disallowance  of  direct  GME 
payments  as  well  as  a  disallowance  of 
IME  payments  is  appropriate. 

Although  we  are  stating  generally  that 
the  principles  of  community  support 
and  redistribution  of  cost  have  applied 
since  the  inception  of  Medicare  to 
graduate  medical  education  payment,  as 
we  have  stated  above,  we  have 
identified  relatively  recent 
inappropriate  application  of  the 
nonhospital  site  policy  for  counting  FTE 
residents.  Therefore,  we  believed  it  was 
appropriate  to  propose  to  identify 
January  1, 1999  as  the  date  our  fiscal 
intermediaries  should  use  to  determine 
whether  a  hospital  or  another  entity  has 
been  incurring  the  costs  of  training  in  a 
particular  program  at  a  training  setting 
for  purposes  of  determining  whether 
there  has  been  a  redistribution  of  costs 
or  community  support.  We  proposed 
that  January  i,  1999  be  used  as  the  date 
the  fiscal  intermediaries  should  use  for 
determinations,  since  it  may  be  difficult 
for  our  fiscal  intermediaries  to  obtain 
from  hospitals  contemporaneous 
documentation  that  the  hospitals  have 
appropriately  been  incurring  the  direct 
GME  costs  in  earlier  fiscal  years.  We 
believe  the  January  1,  1999  date  should 
simplify  confirmation  by  our  fiscal 
intermediaries  and  hospitals  of  whether 
the  hospital  or  another  entity  had  been 
incurring  the  costs  of  the  program  in 
particular  training  settings  and  whether 
redistribution  of  costs  or  community 
support  had  occurred.  We  have  chosen 
the  January  1,  1999  date  because  of 
administrative  convenience  and 
feasibility,  so  that  necessary  data  are 
both  valid  and  available,  and  in 
recognition  of  the  fact  that  our  fiscal 
intermediaries  must  prioritize  their 
limited  audit  resources.  While  we  are 
not  requiring  our  fiscal  intermediaries  to 
determine  whether  a  hospital  had  been 
incurring  the  training  costs  of  a  program 
prior  to  the  January  1,  1999  date,  if  the 
fiscal  intermediaries  determine  that 
there  is  a  redistribution  of  costs  or 
community  support  exists  with  respect 
to  certain  residents  prior  to  January  1, 
1999,  a  disallowance  of  direct  GME  and 
IME  payments  with  respect  to  those  FTE 
residents  would  certainly  be  reauired. 
Since  calculation  of  a  hospital's  FTE 
resident  count  is  dependent  upon 
whether  the  hospital  incurred  the 
training  costs,  we  proposed  to  require 
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each  teaching  hospital  and  its  fiscal 
intermediary  to  determine  which  entity 
had  been  incurring  the  training  costs  at 
least  since  January  1,  1999.  For 
example,  if  a  nonhospital  entity,  such  as 
a  school  of  medicine  or  dentistry,  had 
incurred  the  costs  of  training  the 
residents  anytime  on  or  after  January  1, 
1999,  and  a  hospital  subsequendy 
begins  to  incur  direct  GME  costs  of 
training  those  FTE  residents,  the 
hospital  would  not  qualify  to  count 
those  FTE  residents  for  purposes  of 
direct  GME  and  IME  payments.  • 

We  note  that  the  proposal  stated  that 
a  hospital  must  have  been  continuously 
incurring  the  costs  of  the  training  since 
the  date  the  residents  first  began 
training  in  that  program.  Accordingly,  if 
a  hospital  had  at  one  time  incurred  the 
costs  of  training  residents  in  a  pardcular 
program,  whether  at  the  hospital  or  in 
a  nonhospital  setting,  but  a  nonhospital 
institution  later  assumed  the  costs  of 
training  in  that  setting,  even  if  the 
hospital  assumed  payment  for  the 
training  costs  again,  the  hospital  could 
not  then  count  those  residents  for 
purposes  of  direct  GME  and  IME    , 
payments. 

We  note  that  if  a  hospital  incurs  the 
direct  GME  costs,  whedier  training  takes 
place  inside  the  hospital  or  in  a 
nonhospital  setting,  in  a  new  residency 
program,  the  hospital  may  be  eligible  to 
count  the  FTE  residents  as  specified  by 
the  regulations  under  §  413.86(g)(6). 

Consistent  with  the  policy  on 
redistribution  of  costs  and  community 
support  discussed  above,  if  a  hospital 
incurs  the  direct  GME  costs  of 
additional  FTE  residents  training  in  an 
existing  program  in  a  hospital  setting 
where  the  costs  of  the  existing  program 
had  been  incurred  by  a  nonhospital 
entity  and  the  hospital  has  continuously 
funded  the  additional  residents  in  the 
existing  program  in  the  hospital  setting 
since  the  date  the  residents  first  began 
training  there,  the  redistribution  of  costs 
or  community  support  principles  would 
not  prohibit  the  hospital  from  counting 
the  additional  FTE  residents  for 
purposes  of  direct  GME  and  IME 
payments. 

We  note  that,  under  existing  policy,  to 
count  residents  in  a  nonhospital  setting, 
a  hospital  is  required  to  incur  for  "all 
or  substantially  all  of  the  costs  of  the 
program"  in  that  setting.  In  other  words, 
a  hospital  is  required  to  assume 
financial  responsibility  for  the  full 
complement  of  residents  training  in  a 
nonhospital  site  in  a  particular  program 
in  order  to  count  any  FTE  residents 
training  there  for  purposes  of  IME 
payment.  A  hospital  cannot  count  any 
FTE  residents  if  it  incurs  "all  or 
substantially  all  of  the  costs"  for  only  a 


portion  of  the  FTE  residents  in  that 
program  training  setting.  This  policy  is 
derived  ft-om  the  language  of  the  IME 
and  direct  GME  provisions  of  the  statute 
on  counting  residents  in  nonhospital 
settings;  both  sections  1886{d)(5)(B)(iv) 
and  1886(h)(4)(E)  of  the  Act  state  that 
the  hospital  must  incur  "all,  or 
substantially  all.  of  the  costs  for  the 
training  program  in  that  setting." 
(Emphasis  added.)  In  contrast,  as 
explained  earlier,  it  is  permissible  under 
the  proposed  policy  on  the  application 
of  the  redistribution  of  costs  and 
community  support  principles  for  the 
hospital  to  count  FTE  residents  where 
the  hospital  incurs  direct  GME  costs  of 
FTE  residents  that  are  added  to  an 
existing  program,  even  though  the 
hospital  may  not  count  the  existing  FTE 
residents  due  to  the  application  of  the 
redistribution  of  costs  or  commimity 
support  rules.  In  the  nonhospital 
setting,  as  a  result  of  the  interaction  of 
these  two  separate  FTE  counting 
requirements — (1)  that  the  hospital  must 
not  violate  the  redistribution  of  costs 
and  the  community  support  principles 
in  order  to  count  the  resident  FTEs  in 
the  nonhospital  settings,  and  (2)  that  the 
hospital  must  incur  "all  or  substantially 
all"  of  the  costs  for  the  training  program 
in  that  setting — a  hospital  would  be 
prohibited  from  counting  FTE  residents 
added  to  an  existing  program  at  a 
nonhospital  site  unless  the  hospital 
incurs  all  or  substantially  all  of  the  costs 
of  training  all  of  the  residents  in  that 
program  at  that  setting.  That  is,  even  if 
the  hospital  incurs  all  or  substantially 
all  of  the  costs  for  all  of  the  training 
program  at  the  nonhospital  site,  the 
hospital  would  only  be  able  to  count  the 
additional  FTE  residents  who  were  not 
excluded  by  application  of  the 
redistribution  of  costs  or  community 
support  principles. 

For  example,  training  in  a  general 
dentistry  program  with  10  FTE  residents 
has  taken  place  at  a  school  of  dentistry 
for  20  years.  The  school  of  dentistry  has 
been  inciuring  the  training  costs  of  the 
general  dentistry  residents  since  the 
inception  of  the  program.  Beginning  in 
2003,  the  school  of  dentistry  has 
decided  to  add  an  additional  5  FTE 
residents  to  the  program,  and  Hospital 
A  decides  to  incur  "all  or  substantially 
all"  the  costs  of  those  5  additional  FTE 
residents  only.  Applying  the  policy 
concerning  redistribution  of  costs  and 
community  support  in  combination 
with  the  policy  on  incurring  all  or 
substantially  all  of  the  costs,  the 
hospital  could  not  count  the  additional 
5  FTE  residents  in  the  dental  school 
since  it  is  not  paying  for  all  or 
substantially  all  of  the  costs  of  the 


program.  Even  if  the  hospital  were  to 
incur  all  or  substantially  all  of  the  costs 
for  the  training  program  for  all  15  FTE 
residents,  the  hospital  could  not  count 
the  10  FTEs  that  were  part  of  the 
existing  general  dentistry  program 
because  of  the  redistribution  of  costs 
and  community  support  principles;  it 
would  be  a  redistribution  of  costs  for  the 
hospital  to  begin  to  incur  direct  GME 
costs  of  the  10  FTE  residents  when  the 
dental  school  had  previously  been 
incurring  those  costs. 

We  note  that  such  a  result  does  not 
occur  when  a  new  program  is 
established  in  the  nonhospital  site.  If. 
from  the  outset  of  the  program,  the 
hospital  incurs  direct  GME  costs  and 
also  incurs  "all  or  substantially  all"  of 
the  costs  for  the  training  program  for  all 
the  new  residents  training  at  the  site, 
there  would  be  no  redistribution  of  costs 
or  community  support,  and  the  hospital 
could  count  all  of  those  residents  in  the 
new  program  in  its  FTE  count  (subject, 
of  course,  to  the  hospital's  1996  FTE 
resident  cap). 

We  also  note  that  the  interaction  of 
the  two  provisions  discussed  above — 
redistribution  of  costs  and  community 
support,  and  "all  or  substantially  all" — 
does  not  occur  when  counting  FTE 
residents  training  inside  the  hospital, 
since  a  hospital  is  not  required  to  incur 
"all  or  substantially  all"  of  the  costs  for 
the  training  program  inside  the  hospital. 

Furthermore,  if  one  hospital  had 
incurred  the  direct  GME  costs  of 
training  residents  in  a  particular 
program  in  a  nonhospital  site  from  one 
point  in  time,  for  example.  1995  through 
1999,  and  then  another  hospital 
consecutively  incurs  the  costs  from 
2000  and  thereafter,  the  second  hospital 
may  be  eligible  to  receive  direct  GME 
and  IME  payments  for  training  the  FTE 
residents  from  the  point  in  time  where 
the  second  hospital  incurred  the  direct 
GME  costs,  and  the  redistribution  and 
community  support  exclusions  would 
not  apply.  The  second  hospital  may  be 
eligible  to  receive  Medicare  direct  GME 
and  IME  payments  because  the  costs 
were  incurred  previously  by  a  hospital, 
and  not  either  the  community  or  the 
university.  Therefore,  there  was  neither 
community  support  nor  redistribution 
of  costs. 

The  following  are  some  examples  to 
clarify  how  the  proposed  policies  would 
be  implemented: 

Example  1 

Since  1995,  10  FTE  residents  in  an 
internal  medicine  program  have  been 
training  in  the  Community  Clinic.  In 
accordance  with  the  current  provisions 
of  §413.86(0,  Hospital  A  has  incurred 
all  or  substantially  all  of  the  costs  of 
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training  the  It  FTE  residents  since 
1995.  Assumiag  the  current  provisions 
of  the  regulati(^ns  at 
§§412.105(miKii)(C)  and  413.86(f)(3) 
and  (f)(4)  are  n  let,  Hospital  A  may 
continue  to  rei  eive  INffi  and  direct  GME 
payments  for  1 0  FTE  residents  because 
Hospital  A  hac  incurred  direct  GME 
costs  continuo  isly  (as  evidenced  by 
contemporane(  lus  documentation  since 
January  1,  199<i),  as  specified  in  our 
proposed  regul  jtion. 

Begiiming  Ju  !y  1,  2004,  in  addition  to 
continuing  to  i  icur  all  or  substantially 
all  of  the  costs  jf  the  first  10  FTE 
internal  medici  ne  residents  training  in 
the  nonhospita  site,  Hospital  A  also 
incius  all  or  su  )stantially  all  of  the  costs 
of  training  an  a  iditional  3  FTE  internal 
medicine  residifnts  at  that  site. 
Accordingly.  b(  ginning  July  1,  2004, 


Hosp 


I  cos  :s 


receii  e 


Hospital  A  ma\  count  all  13  FTE 
residents  traini  ig  in  the  Community 
Clinic  for  purpcises  of  direct  GME  and 
IME  payments,  assuming  Hospital  A 
does  not  exceec  its  FTE  cap  for  IME  and 
direct  GME. 

Example  2 

Since  1995,  2 
in  a  dental  schobl 
in  a  dental  clinic 
While  the  2.25 
clinic,  the  dent4l 
the  costs  of  the 
July  1,2000 
agreement  with 
substantially  all 
the  2.25  FTE  res  i 
2000  and  onward 
July  1,2000,  the 
incurred  the 
nonhospital  site 
if  Hospital  A  i 
direct  GME  and 
2.25  FTEs  since 
A  may  not 
payment  for  the 
training  in  the 
would  have  beei 
costs  associated 
FTE  residents 
the  hospital. 

Example  3 
Since  1995,  2. 


25  dental  FTE  residents 
program  were  training 
at  the  dental  school. 
]  TEs  were  training  at  the 
c  1  school  paid  for  all  of 
I  lental  program.  Prior  to 
ital  A  signed  a  written 
the  clinic  to  incur  all  or 
of  the  costs  of  training 
idents,  from  July  1, 
.  Thus,  beginning  with 
dental  school  no  longer 
of  the  program  at  this 
In  this  scenario  (even 
inappropriately  received 
ME  payments  for  the 
uly  1,2000),  Hospital 
direct  GME  or  IME 
2.25  FTE  residents 
clinic  because  there 
a  redistribution  of 
A^ith  training  these  2.25 
fr(^m  the  dental  school  to 


:.;  15  FTE  residents  in  a 
family  practice  program  were  training  in 
a  physicians'  group  practice.  While  the 
2.25  FTEs  were  taining  at  the 
physicians'  prad  ice,  a  school  of 
medicine  paid  for  the  costs  of  the  family 
practice  residenc  y  program.  Prior  to  July 
1,  2000.  Hospital  A  signed  a  written 
agreement  with  t  le  physicians'  practice 
to  send  1  additio  lal  family  practice  FTE 
resident  to  the  pi  ysicians"  practice  and 
to  inciu  all  or  sul  istantially  all  of  the 
costs  of  training  I  he  original  2.25  FTE 

1  additional  FTE,  from 


residents  and  the 


July  1,  2000  and  onward.  Thus, 
beginning  with  July  1,  2000,  the  school 
of  medicine  no  longer  incurred  the  costs 
of  the  program  at  this  nonhospital  site. 
Hospital  A  may  not  count  the  2.25  FTE 
residents  that  had  been  training  since 
1995  in  that  physicians'  practice  for 
purposes  of  direct  GME  and  IME 
payments  because  the  training  costs 
were  shifted  from  the  school  of 
medicine  to  the  hospital.  However, 
Hospital  A  may  count  the  1  FTE 
resident  the  hospital  began  to  rotate  for 
training  in  the  physicians'  practice 
because  there  was  no  cost-shifting  for 
that  resident  and  Hospital  A  incurred 
"all  or  substantially  all"  of  the  costs  of 
the  entire  family  practice  program  in  the 
physicians'  office  setting. 

Example  4 

Residents  in  a  surgery  program  have 
been  rotating  from  a  hospital  to  two 
nonhospital  clinics.  Clinic  A  and  Clinic 
B,  since  1996.  The  training  of  the 
surgery  residents  in  Clinic  A  has  been 
supported  by  a  nonhospital  institution 
since  1996,  while  the  hospital  has 
incurred  all  or  substantially  all  of  the 
costs  of  the  surgery  residents  in  Clinic 
B  since  1996.  The  hospital  cannot  count 
the  surgery  FTE  residents  training  in 
Clinic  A,  even  if  it  begins  to  pay  for  all 
of  the  costs  of  the  program  at  that  site, 
since  a  nonhospital  institution  had 
supported  the  training  in  Clinic  A  since 
1996  (in  other  words,  the  redistribution 
of  costs  and  community  support 
principles  would  prohibit  the  hospital 
from  counting  these  FTE  residents). 
However,  if  the  hospital  continues  to 
incur  all  or  substantially  all  of  the  costs 
of  the  surgery  residents  in  Clinic  B,  the 
hospital  may  count  the  FTE  residents 
training  in  Clinic  B  for  purposes  of 
direct  GME  and  IME  payments  because 
there  would  be  no  cost-shifting  to  the 
hospital  for  these  residents  and  the 
hospital  would  incur  all  or  substantially 
all  of  the  costs  for  the  training  program 
in  that  setting. 

We  received  a  large  number  of 
comments  from  the  public  on  this 
proposal.  Following  is  a  summary  of 
these  comments  and  our  responses: 

Comment:  Some  commenters 
supported  our  proposed  application  of 
redistribution  of  cost  and  community 
support  to  direct  GME.  One  commenter 
stated:  "We  believe  that  the  proposed 
changes  *   *   *  will  result  in  more 
accurate  and  consistent  reimbursement 
to  providers.  The  changes  provide  more 
definitive  guidance  to  providers  and  to 
intermediaries  in  applying  the 
regulations.  In  addition,  the  changes 
will  more  closely  match  Medicare 
reimbiusement  with  actual  IPPS-type 
services.  This  is  especially  true  in  the 


case  of  dental  residents,  who  typically 
spend  little  or  no  time  caring  for 
patients  receiving  IPPS  type  services." 

Response:  We  agree  with  the 
commenters'  assertions  and  appreciate 
the  commenters'  support  of  our 
proposals  on  redistribution  of  costs  and 
community  support. 

Comment:  Many  commenters 
disagreed  with  our  proposed  application 
of  redistribution  of  cost  and  commimity 
support  to  direct  GME.  In  general,  they 
believed  they  did  not  receive  proper 
notice  of  the  application  of  the 
principles.  One  commenter  stated:  - 
"[tjhe  proposed  change  to  the  rules 
midstream,  and  only  with  respect  to 
subsequent  payment  years,  distorts  the 
balance  on  which  the  established 
payment  formula  depends."  Other 
commenters  believed  that,  in  the  past, 
CMS  has  never  suggested  that  incurring    • 
the  costs  of  offsite  training  in  the  then- 
ciurent  year  would  be  a  condition  to 
hospitals'  claiming  those  costs  in  future 
years.  The  commenters  contended  that 
nowhere  in  the  regulations  promulgated 
has  CMS  stated  that,  in  order  to  receive 
GME  and  IME  payments,  a  hospital 
^  must  meet  an  additional  requirement  of 
incurring  the  training  costs  since  the 
inception  of  the  training  program.  The 
commenters  believed  it  is  inequitable  to 
impose  such  a  "retroactive 
requirement.  " 

The  commenters  stated  that  many 
hospitals  that  were  contemplating 
whether  to  initiate  a  training  program  in 
a  nonhospital  setting,  notified  CMS  in 
advance  of  establishing  such  a  program, 
and  requested  CMS's  approval.  One 
commenter  stated  that,  in  numerous 
cases,  "including  some  of  the  cases 
discussed  in  the  regulatory  preamble, 
CMS  issued  a  written  approval  of  the 
proposed  training  program.  In  such 
approval  letters,  CMS  never  mentioned 
the  redistribution  of  costs  and 
community  support  principles." 

Finally,  another  commenter  stated 
that  there  is  nothing  in  the  direct  GME 
and  IME  statutes  that  supports  CMS' 
decision  to  apply  redistribution  of  costs 
and  community  support  principles. 

Response:  The  principles  of 
redistribution  of  cost  and  community 
support  associated  with  Medicare's 
payments  for  GME  have  been  in 
existence  for  over  35  years,  that  is,  since 
the  inception  of  the  Medicare  program 
in  1965.  The  principles  have  been 
continually  reiterated  in  various 
regulations,  manual  provisions,  and 
implementing  instructions  to  fiscal 
intermediaries.  We  do  not  believe  we 
have  given  the  public  any  reason  to 
conclude  that  the  principles  would  not 
continue  to  be  applicable.  Several 
examples  of  our  views  on  the  principles 
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of  redistribution  of  cost  and  community 
support  were  mentioned  in  the 
proposed  rule.  These  included: 

Both  the  House  and  Senate  Committee 
reports  accompanying  Pub.  L.  89-97 
(the  authorizing  Medicare  statute) 
indicate  that  Congress  intended 
Medicare  to  share  in  the  costs  of 
medical  education  only  in  situations  in 
which  the  community  has  not  stepped 
in  to  incur  them: 

"Many  hospitals  engage  in  substantial 
education  activities,  including  the 
training  of  medical  students,  internship 
and  residency  programs,  the  training  of 
nurses  and  the  training  of  various 
paramedical  personnel.  Educational 
activities  enhance  the  quality  of  care  in 
an  institution  and  it  is  intended,  until 
the  community  undertakes  to  bear  such 
education  costs  in  some  other  away,  that 
a  part  of  the  net  cost  of  such  activities 
*   *   *  should  be  considered  as  an 
element  in  the  cost  of  patient  care,  to  be 
borne  to  an  appropriate  extent  by  the 
hospital  insurance  program."  (Emphasis 
added.)  (S.  Kept.  No.  404,  89th  Cong., 
1st  Sess.,  36  (1965);  H.R.  Rept.  No.  213, 
89th  Cong.,  1st  Sess.,  32  (1965).) 

The  principle  behind  the 
congressional  committee  report 
language  for  Pub.  L.  89-97  that 
Medicare  would  share  in  the  costs  of 
educational  activities  until  communities 
bore  them  in  some  other  way  has  guided 
Medicare  policy  on  educational 
activities  from  the  inception  of  the 
Medicare  program. 

The  regulations  that  evolved  from  the 
authorizing  legislation,  first  published 
on  November  22,  1966  (31  FR  14814).  as 
well  as  Chapter  4  of  the  Provider 
Reimbursement  Manual  in  1971.  echoed 
the  congressional  committee  report 
language  from  1965  that  Medicare 
would  share  in  the  costs  of  educational  • 
activities  until  communities  bore  them 
in  some  other  way. 

As  recently  as  the  finiil  rule  published 
in  the  Federal  Register  on  January  12, 
2001,  we  stated: 

"We  note  that  the  proposed  revisions 
in  the  proposed  rule  inadvertently  did 
not  include  community  support  as  the 
basis  for  an  offset  from  the  allowed  cost 
of  a  GME  or  nursing  and  allied  health 
program.  In  this  final  rule,  we  restate 
our  longstanding  policy  that  Medicare 
will  share  in  the  costs  of  educational 
activities  of  providers  where 
communities  have  not  assumed 
responsibility  for  financing  these 
programs.  Medicare's  policy  is  to  offset 
from  otherwise  allowable  education 
costs,  community  funding  for  these 
activities."  (66  FR  3368) 

Although  the  above  language  was 
written  in  the  context  of  a  regulation 
that  clarified  Medicare  policy  for 


provider  (hospital)  operated  nursing  and 
allied  health  education  programs,  we 
note  that  GME  and  nursing  and  allied 
health  education  programs  were 
historically  paid  under  the  same 
regulations  (the  latest  of  which  was 
codified  at  §413.85)  and  the  same  cost 
principles.  The  quoted  language  is 
indicative  of  this  relationship  and  the 
Agency's  mindset  that,  while  direct 
GME  may  have  changed  in  the  method 
of  payment  to  a  prospective  payment, 
some  principles,  such  as  redistribution 
of  cost  and  community  support, 
continue  to  apply  as  they  do  with 
nursing  and  allied  health  education  at 
§  413.85(c).  Further  evidence  of 
continued  application  is  at  existing 
§  413.85(c)  in  the  definition  of 
"redistribution  of  cost":  "*  *   *  costs 
for  a  school  of  nursing  or  allied  health 
education  or  a  medical  school  that  were 
incurred  by  an  educational  institution 
and  were  not  allowable  to  the  provider 
[hospital]  in  its  prospective  payment  or 
a  rate-of-increase  limit  hase  year  cost 
report,  or  graduate  medical  education 
per  resident  amount  calculated  under 
§413.86.  are  not  allowable  costs  in 
subsequent  fiscal  years."  (Emphasis 
added.)  Therefore,  even  codified  in 
regulations  now  is  a  policy  that  applies 
the  principle  of  redistribution  of  cost  to 
direct  GNffi  payments  in  subsequent 
years. 

Furthermore,  §  41 3.85(c),  which  was  a 
codification  of  longstanding  Medicare 
policy,  was  originally  issued  in  the 
Federal  Register  on  September  30,  1986 
(51  FR  34793)  and  was  further  refined, 
but  conceptually  left  unchanged,  as  of 
March  12.  2001  (see  66  FR  3358). 
Section  413.85(c)  addressed  the 
Congressional  intent  not  to  increase 
program  costs  resulting  from 
redistribution  of  costs,  as  well.  That 
paragraph  (c)  stated: 

"Educational  Activities.  Many 
providers  engage  in  education  activities 
including  training  programs  for  nurses, 
medical  students,  interns  and  residents, 
and  various  paramedical  specialties. 
*   *   *  Although  the  intent  of  the 
program  is  to  share  in  the  support  of 
educational  activities  customarily  or 
traditionally  carried  on  by  providers  in 
conjunction  with  operations,  it  is  not 
intended  that  this  program  should 
participate  in  increased  costs  resulting 
from  redistribution  of  costs  from 
educational  institutions  or  units  to 
patient  care  institutions  or  units." 

We  note  that  the  guidance  that  CMS 
(then  HCF.^)  gave  to  its  Regional  Offices 
in  the  1990  audit  instructions  for 
purposes  of  calculating  the  direct  GME 
base  period  PRA  specifically  addressed 
redistribution  of  costs  and  community 
support  in  the  GME  context: 


"Where  costs  for  services  related  to 
medical  education  activities  have 
historically  been  borne  by  the 
university,  it  is  assumed  the  community 
has  undertaken  to  support  these 
activities,  and  subsequent  allocation  of 
these  costs  to  a  hospital  constitutes  a 
redistribution  of  costs  from  an 
educational  institution  to  a  patient  care 
institution.  In  such  a  situation,  these 
costs  are  not  allowable  under  the 
Medicare  program.  (See  42  CFR 
413.85(c)  and  HCFA  Pub.  15-1,  section 
406).  For  example,  if  in  the  past  the 
hospital  did  not  identify  and  claim  costs 
attributable  to  the  time  teaching 
physicians  spent  supervising  l&Rs        .    . 
[interns  and  residents]  working  at  the 
hospital,  it  is  assumed  that  these  costs 
were  borne  by  the  university.  Therefore, 
the  hospital  may  not  claim  these  costs 
in  subsequent  cost  reports.  " 
(Instructions  for  Implementing  Program 
Payments  for  Graduate  Medical 
Education  to  ARAs  for  Medicare. 
Director  of  Office  of  Financial 
Operations  of  the  Health  Care  Financing 
Administration.  BPO-F12.  February  12, 
1990.) 

We  believe  we  have  continually  put 
the  public  on  notice  that  the  Medicare 
program  has  applied  and  continues  to 
apply  the  principles  of  redistribution  of 
costs  and  community  support  to 
payments  for  education  costs,  including 
direct  GME  payments  to  hospitals. 
Therefore,  we  do  not  believe  that  we 
have  proposed  changes  to  the  rules  "in 
midstream"  as  one  commenter 
suggested.  Nor  do  we  believe,  as  the 
commenters  suggested,  that  we  have 
proposed  a  "retroactive  requirement." 
We  have  never  disavowed  the  principles 
of  redistribution  of  cost  and  community 
support.  Rather,  we  have  continually 
promulgated  rules  and  program 
guidance  on  the  application  of  the 
principles  since  the  inception  of  the 
Medicare  program. 

We  again  point  to  the  Supreme  Court 
case,  Thomas  Jefferson,  to  demonstrate 
CMS'  longstanding  policy  on 
community  support  and  redistribution 
of  costs  in  the  GME  context.  In  Thomas 
Jefferson,  the  Secretary  of  Health  and 
Human  Services  interpreted  the 
regulation  at  § 413.85(c)  to  deny 
reimbursement  of  educational  costs  that 
were  borne  in  prior  years  by  a  hospital's 
affiliated  medical  school  for  purposes  of 
calculating  the  direct  GME  base  year 
allowable  cost  for  the  PRA.  The  U.S. 
Supreme  Court  affirmed  the  Secretary's 
interpretation  of  the  redistribution  of 
costs  regulation.  The  Court  found  that: 

"The  regulation  (at  §  413.85(c)] 
provides,  in  unambiguous  terms,  that 
the  "costs'  of  these  educational  activities 
will  not  be  reimbursed  when  they  are 
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the  result  of  a  redistribution,'  or  shift, 
of  costs  of  an  'educational'  facility  to  a 
patient  care'  I  icility."  (Emphasis 
added.)  [Than  as  Jefferson,  512  U.S.  at 
514). 

Fn  addition,  in  response  to  the 
argument  by  tl  le  provider  that  CMS 
(then  HCFA)  h  ad  been  silent  in  internal 
operating  instj  actions  in  a  1978 
operating  men  orandum  on  the  policies 
of  redistributic  n  and  community 
support,  as  we  1  as  in  another  exchange 
of  memoranda  in  1982  and  other  agency 
documentatioi  .  the  Court  stated  that  the 
omission  in  th  fse  documents  of 
discussion  of  r  jdistribution  and 
community  su  )port  is  not  indicative  of 
a  contrary  poli  ;y  on  GME 
reimbursemeni ;  '*   *   *  the  mere  failure 
to  address  (the  redistribution  principle 
in  an  intermed  ary  letter]  hardly 
establishes  an  nconsistent  policy  on  the 
part  of  the  Secietarv."  Thomas  Jefferson. 
512  U.S.  at  516, 

Thus,  the  Su  )reme  Court  in  Thomas 
Jefferson  held  t  lat  it  is  well  within  the 
Secretar\''s  dis(  retion  to  interpret  the 
language  at  §4  3.85(c),  which  was 
specifically  deiived  from  the  legislative 
history  of  the  o  iginal  legislation  that 
enacted  Medic;  re,  to  impose  a 
substantive  lira  itation  on  medical 
education  payn  lent,  even  in  the 
arguably  novel  :ontext  of  calculating  a 
hospital's  GME  costs  for  purposes  of  the 
base  year  PRA. 

To  address  th  e  conunenters'  point  that 
CMS  "never  me  ntioned  the 
redistribution  a  "  costs  and  community 
support  principles  '  in  CMS  'approval 
letters"  to  hosp  tals  that  requested 
"approval"  frori  CMS  in  advance  of 
establishing  a  r<  lationship  with  a 
nonhospital  sit«  in  order  to  count  the 
residents  trainii  ig  in  that  setting,  we 
note  that  when  he  letters  were  written 
to  CMS  in  fisca  year  end  1999-2002.  it 
was  not  clear  at  all  from  the  incoming 
correspondence  that  hospitals  were  not. 
in  fact,  rotating  he  hospital-based 
residents  to  the  nonhospital  setting  in 
accordance  witl  statutory  intent.  In 
other  words,  it  \  /as  not  clear  from  the 
incoming  corres  jondence  that  a 
redistribution  o  costs  was  being 
contemplated  b;  the  hospitals.  In 
addition,  the  let  ers  did  not  explicitly 
mention  that  th(  costs  of  the  program 
were  currently  l  eing  borne  by  the 
community  in  tl  e  contemplated 
arrangements.  Ii  the  last  2  or  3  years, 
when  hospitals  :  net  with  or  wrote  to 
CMS  for  guidan(  e  on  the  nonhospital 
site  policy  unde  •  §  413.86(f)(4),  we 
provided  respor  ses  that  were  limited  to 
the  scope  of  the  nquiries.  We  answered 
questions  about  he  requirements  of 
§413.86(0(4).  It  lid  not  seem  necessary 
to  bring  up  the  i  sue  of  "redistribution" 


or  "community  support"  because  it  was 
not  apparent  that  the  community  had 
previously  incurred  the  direct  GME 
costs.  It  was  not  until  the  relatively 
recent  audits  by  our  fiscal 
intermediaries  of  the  fiscal  year  ending 
1998  and  1999  cost  reports  of  certain 
hospitals  that  CMS  became  aware  that 
cost  shifting  was  occurring.  With  this 
awareness  came  the  necessity  to 
explicitly  reassert  and  explain  the 
application  of  the  longstanding 
Medicare  principles  of  redistribution  of 
costs  and  community  support. 

Comment:  Several  commenters  have 
stated  that  the  principles  of 
redistribution  of  cost  and  community 
support  do  not  apply  in  determination 
of  a  hospital's  FTE  resident  count  for 
direct  GME.  One  commenter  argued,  in 
part  relying  on  a  Federal  district  court 
case.  Episcopal  Hospital  v.  Shalala, 
1997  U.S.  Dist.  Lexis  8701  (E.Da.Pa. 
1997).  to  state:  "*   *   *  CMS  has  argued, 
and  the  courts  have  agreed,  that 
Medicare  cost  principles  have  no  effect 
with  respect  to  the  direct  GME  payment 
method  prescribed  by  section  1886(h)  of 
the  Act  *   *   *  these  principles 
implement  the  statutory'  provision  in 
section  1861(v)  of  the  (Social  Security) 
Act  for  payment  of  reasonable  cost." 
This  commenter  also  quoted  extensively 
from  the  September  29.  1989  final  rule 
to  argue  that  the  GME  regulation 
"construes  the  GME  statute  so  as  to 
preclude  consideration  of  allowable 
costs  incurred  in  connection  with  a 
resident's  training." 

Similarly,  another  commenter 
believed  that  Congress  "replaced  the  old 
reasonable  cost  payment  system"  with  a 
prospective  payment  methodology,  and 
that  those  principles  that  formed  the 
basis  for  reasonable  cost  payments  for 
GME  were  no  longer  relevant.  The 
commenter  believed  the  redistribution 
of  costs  and  community  support 
principles  have  no  application  to  the 
current  payment  methodology,  which 
relies  on  FTEs  and  PRAs. 

Several  commenters  also  disputed  our 
citation  to  the  Thomas  Jefferson  case  for 
application  of  the  principles  to  FTE 
counts.  The  commenters  believed  that 
CMS  should  not  use  this  case  in  support 
of  our  policy  because  the  case  did  not 
discuss  applying  the  principles  to  the 
counting  of  residents.  In  addition,  they 
believe  the  case  was  "very  limited"  aiid 
"only  discussed  the  establishment  of 
base  year  resident  costs,  which  were 
used  in  developing  base  payment  rates." 

Response:  We  disagree  with  the 
commenters  that  the  principles  of 
redistribution  of  costs  and  community 
support  do  not  apply  in  determination 
of  a  hospital's  FTE  resident  count  for 
direct  GME.  When  Congress  enacted 


section  1886(h)  of  the  Act  as  part  of 
section  9202  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA)  of  1985  (Pub.  L.  99-272)  on 
April  7,  1986,  it  did  not  altogether 
"preclude"  consideration  of  allowable 
costs  in  connection  with  a  resident's 
training,  as  the  first  commenter 
suggests.  Upon  enactment  of  the  new 
legislation,  CMS  (then  HCFA) 
considered  a  hospital's  allowable 
reasonable  costs,  and  applied  reasonable 
cost  principles  [including  redistribution 
of  costs  and  conmiunity  support,  as  we 
have  explained)  to  calculate  a  hospital's 
direct  GME  costs  and  FTE  resident 
count  in  order  to  determine  hospital- 
specific  PRAs  in  the  base  year.  Although 
in  cost  reporting  years  after  the  PRA 
base  year,  the  applicable  PRAs  are 
largely  determined  by  the  statute,  we 
believe  that  costs  continue  to  be  a  factor 
in  determining  the  number  of  FTE 
residents  that  may  be  counted  by  a 
hospital.  For  example,  a  hospital  may 
only  count  FTE  residents  training  at  the 
hospital  for  which,  as  repeatedly 
described  in  the  September  29,  1989 
final  rule,  the  hospital  almost 
necessarily  incurs  some  direct  GME 
costs.  Hospitals  may  also  count  FTE 
residents  training  in  nonhospital  sites 
only  if  (he  hospital  incurs  all  or 
substantially  all  the  training  costs  of  the 
program  at  that  site  (and  meets  other 
regulatory  requirements.)  Thus,  it 
cannot  be  said  that  our  view  of  the 
statute  "precludes"  consideration  of 
allowable  costs  associated  with  training 
residents. 

Although  Congress  did  implement  a 
prospective  payment  system  for  direct 
GME  costs  by  enacting  section  902  of 
COBRA  1985.  we  do  not  believe  this 
means  that  all  reasonable  cost  principles 
are  no  longer  applicable  under  the 
revised  system.  Section  1886(h)(1)  of  the 
Act  provides  that:  "[n]ot  withstanding 
section  1861(v)  [defining  reasonable 
cost],  instead  of  any  amounts  that  are 
otherwise  payable  under  this  title  with 
respect  to  the  reasonable  costs  of 
hospitals  for  direct  graduate  medical 
education  costs,  the  Secretary  shall 
provide  for  payments  for  such  costs  in 
accordance  with  paragraph  (3)  of  this 
subsection."  The  statute  literally 
provides  that  the  reasonable  cost 
pajTnent  method  in  section  1861(v)  of 
the  Art  does  not  apply  to  section 
1886(h)(3)  of  the  Act  (but  those 
principles  do  apply  to  the  remainder  of 
section  1886(h)  of  "the  Act),  which  is  the 
paragraph  that  specifies  the  general 
prospective  payment  formula  for  direct 
GME  (the  direct  GME  PRA).  Thus, 
section  1886(h)(1)  of  the  Act  does  not, 
as  the  commenter  suggested,  preclude 
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any  consideration  of  reasonable  costs 
associated  with  the  training  of  residents. 
Indeed,  section  1886(h)(1)  of  the  Act 
provides  that,  instead  of  payment  under 
section  1861(v)  of  the  Act.  "the 
Secretary  shall  provide  for  payment  for 
such  costs",  which  refers  back  to  "the 
reasonable  costs  of  hospitals  for  direct 
graduate  medical  education  costs." 
Thus,  the  statutory  provisions  governing 
direct  GME  payments  continue  to 
contemplate  that  Medicare  payments  to 
hospitals  will  be  made  for  reasonable 
costs  even  imder  the  prospective 
payment  that  is  based  on  direct  GME 
PRAs  and  FTE  residents.  Therefore,  we 
do  not  believe-the  statute  precludes 
application  of  reasonable  cost 
principles,  including  the  principles  of 
redistribution  of  costs  and  community 
support. 

Although  we  do  recognize  that  certain 
reasonable  cost  principles  are  inherently 
contrary  to  a  prospective  payment 
system,  others  are  compatible  and  may 
continue  to  be  relevant,  even  upon 
implementation  of  the  prospective 
payment.  For  example,  in  the  case  cited 
by  the  conomenter.  the  Secretary  and  the 
court  acknowledged  that  the  principle 
of  "cross-subsidization"  found  in 
section  1861(v)(l)(A)  of  the  Act  does  not 
apply  under  a  prospective  payment 
context.  The  cross-subsidization 
provision  requires  that,  in  determining 
the  reasonable  costs  of  services,  the 
Medicare  program  must  ensure  that  it 
bears  fully,  but  exclusively,  "the 
necessary  costs  of  efficiently  delivering 
covered  services"  to  Medicare 
beneficiaries.  Simply  put,  the  provision 
requires  the  Medicare  program  to  pay 
for  all  the  costs  associated  with  care  for 
its  beneficiaries,  cuid  no  more,  so  that 
other  parties  are  not  subsidizing  care 
provided  to  Medicare  beneficiaries,  and 
Medicare  is  not  subsidizing  care 
provided  to  non-Medicare  beneficiaries. 
However,  when  Medicare  payments  are 
determined  prospectively,  the  Medicare 
program  necessarily  ceases  to  be 
concerned  about  whether  cross- 
subsidization  occurs — in  other  words,  it 
is  expected  that  a  particular  provider's 
costs  may  be  higher  or  lower  than  the 
prospectively-determined  payment 
(hence,  the  underlying  premise  that 
prospective  payment  systems  create 
incentives  for  providers  to  control  costs 
and  operate  efficiently). 

In  contrast,  the  principles  of 
redistribution  of  costs  and  community 
support  are  completely  congruent  with 
the  prospective  payment  system  under 
section  1886(h)  of  the  Act." 
Redistribution  of  costs  and  community 
support  principles  derive  from 
legislative  intent  that  was  expressed  at 
the  enactment  of  the  Medicare  program. 


that  the  program  should  not  assume 
payment  for  education  costs  that  were 
previously  fimded  by  other  sources. 
There  is  no  reason  to  conclude  that  this 
intent  changed  with  the  enactment  of 
the  prospective  payment  methodology 
in  section  1886(h)  of  the  Act,  with  the 
addition  of  the  FTE  caps  specified  in 
section  1886(h)(4)(e)  of  the  Act.  or  with 
the  amendments  that  allow  hospitals  to 
count  residents  training  in  nonhospital 
sites  for  purposes  of  direct  GME  and 
IME  payments.  We  do  not  believe  that 
Congress  intended  by  any  of  these 
enactments  to  enable  an  expansion  in 
Medicare  direct  (or  indirect)  GME 
pajTnents  that  result  from  cost  shifting 
to  ho^itals.  Rather,  we  believe  section 
1886(h)  of  the  Act  and  later 
amendments  were  primarily  directed 
toward  limiting  expansion  of  Medicare 
direct  GME  and  IME  payments. 
Therefore,  we  believe  that  the  principles 
of  redistribution  of  costs  and 
community  support  are  consistent  with, 
and  continue  to  be  applicable  under,  the 
current  direct  GME  payment  system. 
We  also  believe  it  is  appropriate  to 
cite  the  Supreme  Court  in  the  Thomas 
Jefferson  case.  The  commenters  believed 
that  the  scope  of  the  Supreme  Court's 
opinion  that  supported  the  agency's 
application  of  the  principles  of 
redistribution  of  costs  and  community 
support  is  limited  to  the  calculation  of 
hospitals'  reasonable  costs  of  GME  for 
the  purpose  of  determining  the  base 
period  PRA.  However,  as  we  stated 
above,  the  statutory  provisions 
governing  direct  GME  payments 
continue  to  contemplate  that  Medicare 
payments  to  hospitals  will  be  made  for 
"such  costs"  even  under  the  prospective 
payment  methodolog\'  specified  in 
section  1886(h)  of  the  Act.  In  calculating 
the  base  year  PRAs,  the  Agency  allowed 
hospitals  to  count  FTE  residents  where 
the  hospitals  were  incurring  direct  GME 
costs  associated  with  training  those 
residents.  This  policy  was  clearly 
consistent  with  the  principles  of 
redistribution  of  costs  and  community 
support  because  the  calculation  of  base 
year  PRAs  was  dependent  on  the  proper 
counting  of  FTE  residents.  Any  opinion 
from  the  Court  on  the  application  of  the 
principles  to  the  base  year  costs  would 
equally  apply  to  FTE  resident  counts. 
Therefore,  we  believe  the  relevance  of 
the  Thouias  Jefferson  case  is  not  limited 
to  the  establishment  of  base  year  costs, 
as  the  commenters  suggested.  Rather, 
the  Court's  opinion  recognized  that  the 
principles  of  redistribution  of  costs  and 
community  support  legitimately 
continue  to  apply  under  section  1886(h) 
of  the  Act.  The  Supreme  Court's  opinion 
is  entirely  relevant  to  the  calculation  of 


direct  GME  payments  to  hospitals  in 
cost  reporting  periods  on  or  after  the 
PRA  base  year. 

Finally,  to  address  the  commenters' 
reference  to  the  1989  final  rule  to 
support  the  argument  that  CMS 
interpreted  the  statute  to  preclude 
consiaeration  of  costs  in  connection 
with  counting  FTE  residents,  we  note 
that  the  cited  rule  is  replete  with 
suggestions  that  CMS  expected  hospitals 
to  continue  to  incur  some  level  of  direct 
GME  costs  for  training  residents,  even 
under  the  direct  GME  PRA-based 
pavment  methodologv.  For  example,  the 
final  rule  at  54  FR  40298  states: 

"Nothing  in  section  1886(h)  of  the  Act 
indicates  that  the  bearing  of  costs  in 
connection  with  particular  residents  is  a 
factor  in  determining  who  should  be 
counted.  The  law  simply  requires  the 
Secretary  to  determine  the  average 
amount  incurred  to  train  residents 
during  the  specified  base  period  and  to 
make  GME  pa^onents  for  the  residents  in 
the  hospital's  programs  thereafter  on 
that  basis.  There  was  no  authorization  to 
establish  a  two-tiered  system  to  account 
both  for  residents  whom  the  hospital 
incurs  full  training  costs  and  for 
residents  whom  hospitals  incur  only 
super\'isor}'  and  overhead  costs  because 
the  residents'  salaries  are  paid  by 
another  entity."  [Ibid.) 

We  believe  the  language  quoted  above 
from  the  1989  rule  is  exemplary  of  the 
Agency's  mindset  (as  well  as  of  the 
mindset  of  the  commenter  in  that  rule) 
that  the  question  of  whether  costs  were 
incurred  by  the  hospital  was,  and  would 
continue  to  be.  a  consideration  for 
purposes  of  direct  GME  payment. 

Comment:  One  commenter  appeared 
to  agree  with  what  we  stated  in  the 
proposed  preamble  at  68  FR  27216  that 
because  IME  regulations  on  counting 
residents  at  nonhospital  sites  cross- 
reference  the  direct  GME  nonhospital 
provisions,  the  provisions  on 
redistribution  of  costs  and  community 
support  would  equally  apply  to  IME 
FTE  counts,  as  well  as  direct  GME  FTE 
counts,  when  counting  residents  in 
nonhospital  settings.  However,  the 
commenter  requested  clarification  on 
the  issue  of  whether  IME  FTE  residents 
counts  in  hospital  settings  would  be 
subject  to  the  community  support  and 
redistribution  of  costs  provisions. 

Another  commenter  argued  that  the 
redistribution  of  costs  and  community 
support  principles  do  not  apply  to  FTE 
counts  for  purposes  of  IME  payment. 
This  commenter  argues  that  there  is  no 
evidence  indicating  that  a  teaching 
hospital's  operating  costs  bear  any 
relation  to  past  or  present  sources  of 
funding  for  residents'  training. 


Response:  I:  i  response  to  the 
commenters'  ( ;oncems  regarding  the 
application  of  the  redistribution  of  costs 
principles  anc  community  support  to 
counting  resic  ents  for  purposes  of 
determining  p  ayments  for  IME  for 
training  in  hoi  pital  settings,  we  agree 
with  the  comnenters;  the  redistribution 
of  costs  and  c(  mmunity  support 
principles  do  i  »ot  apply  to  FTE  counts 
for  residents  ti  aining  in  hospital  settings 
for  purposes  o  '  IME  payment.  As  we 
have  explaine(  1  in  several  regulations, 
the  object  of  IME  payments  associated 
with  resident  I  raining  in  hospital 
settings  is  to  ai  Idress  the  additional 
indirect  operal  ing  costs  that  teaching 
hospitals  incu  in  furnishing  patient 
care  (see  66  FF  39896  or  54  FR  40286). 
Even  if  the  red  stribution  of  costs  and 
community  su  )port  principles  could 
theoretically  a  iply  to  training  inside  the 
hospital,  we  d(  not  know-how  all  of 
these  addition;  1  indirect  operating  costs 
incurred  by  a  1:  ospital  could  be 
'redistributed'  to  a  nonhospital  entity 
or  could  be  boi  ne  by  the  community.  As 
long  as  the  hos  Dital  had  consistently 
incurred  at  lea;  t  some  of  those  indirect 
costs,  there  coild  be  no  violation  of 
redistribution  (  f  costs  and  community 
support  princi{  les.  and  no  resulting 
disallowance  o  FTEs  in  calculating  the 
hospital's  IME  idjustment.  In  any  event, 
as  stated  above  we  agree  with  the 
commenters  be  :ause  we  believe  the 
legislative  histc  ry  that  gave  rise  to  the 
principles  of  re  iistribution  of  costs  and 
community  sup  port  was  focused  on 
Medicare  paym  3nts  for  direct  GME. 

However,  we  note  that,  for  training 
that  occurs  in  nanhospital  settings,  the 
application  of  t  le  principles  of 
redistribution  o  '  costs  and  community 
support  to  direc  t  GME  FTE  counts  does 
have  implicatio  is  for  IME  pavment  for 
residency  traini  ig  in  nonhospital 
settings.  Under  existing 
§  412.105(f)(l)(i  i)(C).  which  is  the  rule 
for  the  counting  of  FTE  residents 
training  in  nonl  ospital  settings  for  IME 
payment,  there  s  a  specific  reference 
indicating  that  t  le  criteria  set  forth  in 
§  41 3.86(0(4)  mi  ist  be  met  in  order  for 
a  hospital  to  coi  nt  the  FTE  residents 
training  in  nonh  ospital  settings  for 
purposes  of  IMI  payments.  Thus,  if 
under  §413.86(1  )(4)(iv)  (the  paragraph 
that  specifically  applies  redistribution 
of  costs  and  con  munity  support 
principles  to  FT  I  counts  for  purposes  of 
direct  GME)  a  h(  ispital  is  not  permitted 
to  count  the  FTI  residents  training  in  a 
nonhospital  site  because  of 
redistribution  of  costs  or  community 
support,  the  hos  jital  would  not  be 
permitted  to  cou  nt  the  FTE  residents  for 
purposes  of  IME  payment  as  well, 


because  the  IME  regulation  at 
§412.105(f)(l)(ii)(C)  requires  the  criteria 
under  §  413.86(f)(4)  to  be  met. 

As  we  have  stated  above,  IME 
payments  are  based  on  the  concept  that, 
as  a  direct  result  of  the  hospital's 
resident  training  program,  the  hospital 
incurs  increased  indirect  costs  for 
patient  care.  When  Congress  added 
section  1886(d)(5)(B)(iv)  of  the  Act  as 
part  of  Pub.  L.  105-33.  the 
circumstances  under  which  IME 
payments  to  a  hospital  could  be  made 
were  broadened  to  allow  the  hospital  to 
count  the  number  of  residents  training 
outside  the  hospital  setting  under 
certain  conditions,  even  though  it  is 
clear  residents  training  outside  the 
hospital  cannot  have  any  impact  on  the 
hospital's  indirect  patient  care  costs. 
Nevertheless.  Congress  authorized 
hospitals  to  receive  IME  payments  by 
allowing  hospitals  to  count  FTE 
residents  training  in  a  nonhospital 
setting  in  accordance  with  section 
1886(d)(5)(B)(iv)  of  the  Act.  As  we  have 
stated,  we  believe  Congress  intended  the 
provisions  of  Pub.  L.  105-33  to  create  an 
incentive  (or  remove  a  disincentive),  for 
hospitals  to  rotate  residents  to 
nonhospital  settings  by  allowing 
hospitals  to  continue  to  receive  IME 
payment  as  if  the  residents  continued  to 
train  in  the  hospital  setting.  However, 
we  believe  IME  payment  to  the  hospital 
would  be  contrary  to  Congressional 
intent  if  there  is  a  redistribution  of  costs 
or  community  support  associated  with 
residents  training  in  a  nonhospital  site. 
We  also  believe  the  IME  payment  to  the 
hospital  was  only  intended  by  Congress 
to  encourage  the  hospital  to  rotate 
residents  from  the  hospital  to  the 
nonhospital  site,  not  to  encourage  (or 
enable)  existing  training  programs  to 
transfer  their  costs  to  the  hospital  and 
thereby  expand  the  hospitals  Medicare 
IME  payments. 

In  addition,  when  Congress  added 
section  1886(d)(5)(B)(iv)  to  the  Act  as 
part  of  Pub.  L.  105-33,  the  statutory 
authority  for  IME  payment  for  residents 
training  at  a  nonhospital  site  was 
premised  on  the  hospital  incurring  the 
direct  GME  costs  of  the  residents:  "all 
the  time  spent  by  an  intern  or  resident 
in  patient  care  activities  under  an 
approved  medical  residency  program  at 
an  entity  in  a  nonhospital  setting  shall 
be  counted  towards  the  determination  of 
full-time  equivalency  j/f/je  hospital 
incurs  all,  or  substantially  all.  oftha 
costs  for  the  training  program  in  that 
setting."  (Emphasis  added.)  (Section 
4621(b)(2)  of  Pub.  L.  105-33;  section 
1886(d)(5)(B)(iv)  of  the  Act.)  The  statute 
requires  a  hospital  to  incm-  "all  or 
substantially  all  of  the  costs  for  the 
training  program  "  in  the  nonhospital 


setting  in  order  to  count  FTE  residents 
training  there  for  purposes  of  both  direct 
,    GME  and  IME  payment.  The  link 
between  the  IME  regulation  at  existing 
§412.105(f)(l)(ii)(c)  and  direct  GME 
regulations  at  §  413.86(f)(4)  implement 
this  shared  statutory  requirement.  As  we 
have  stated,  we  believe  Congress 
intended  hospitals  to  facilitate  training 
in  nonhospital  sites  that  would  not  have 
occurred  without  the  hospital's 
sponsorship,  and  for  the  hospital  also  to 
incur  direct  GME  costs  of  the  program 
in  the  nonhospital  site  as  a  precondition 
to  counting  the  FTE  residents  training  in 
nonhospital  settings  for  purposes  of  IME 
payment.  Thus,  in  the  situation  where  a 
hospital  currently  is  incurring  direct 
GME  costs  at  the  nonhospital  site  but 
there  has  been  a  redistribution  of  costs 
or  community  support,  a  disallowance 
of  direct  GME  payments,  as  well  as  a 
disallowance  of  IME  payments,  is 
appropriate. 

Comment:  One  commenter  noted  that 
proposed  §413.86(1)  (redistribution  of 
costs  and  community  support  provision) 
applies  not  only  to  subparagraph  (f)(4), 
the  nonhospital  site  provision,  but  also 
to  the  remaining  provisions  of 
paragraph  (f)  and  also  to  paragraphs 
{g)(4)  through  (g)(6).  The  commenter 
requested  that  CMS  specify  that  the 
principles  affect  only  the  counting  of 
residents  in  nonhospital  sites  and  not 
the  count  of  residents  being  trained  in 
hospitals,  both  the  inpatient  and 
outpatient  settings.  In  addition,  this 
commenter  believes  such  a  clarification 
would  also  be  consistent  with  other 
Medicare  policy  on  counting  FTE 
residents,  such  as  the  policy  detailed  in 
the  August  1.  2002  final  rule  (67  FR 
50077)  concerning  when  residents  rotate 
to  other  hospitals:  "which  entity  may 
count  the  residents  for  IME  and  Direct 
GME-payments  is  based  on  where  the 
actual  training  occurs,  not  which 
hospital  is  incurring  the  costs." 

Response:  While  the  primar}'  reason 
we  proposed  to  make  the  principles  of 
redistribution  of  costs  and  community 
support  explicit  in  the  direct  GME 
regulations  was  to  specifically  address 
the  inappropriate  scenarios  described  in 
the  proposed  rule  whereby  hospitals 
increase  their  FTE  resident  counts  by 
assuming  payment  of  training  costs  for 
residents  in  nonhospital  sites  that  were 
previously  funded  by  a  nonhospital 
entity,  we  do  not  believe  the  principles 
are  applicable  in  only  this  circumstance. 
In  other  words,  the  principles  of 
community  support  and  redistribution 
of  costs  apply  generally  to  direct  GME 
FTE  counts,  as  we  have  explained.  This 
holds  true  whether  the  counts  relate  to 
residents  training  in  nonhospital  sites 
(where  we  have  seen  the  most 
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inappropriate  counting),  or  to  residents 
training  inside  the  hospital — inpatient 
or  outpatient.  Thus,  it  is  technically 
possible  to  have  a  redistribution  of 
direct  GME  costs  for  the  training  of 
residents  inside  the  hospital  setting  (as 
well  as  in  the  nonhospital  setting). 
Therefore,  we  are  not  adopting  the 
commenter's  suggestion  to  limit 
application  of  the  principles  to 
§  413.86(f)(4)  (the  nonhospital  site 
provision).  However,  we  note  that  we 
believe  a  redistribution  of  all  of  the 
direct  GME  costs  for  training  that  occurs 
in  a  hospital  setting  would  be  rare.  All 
of  the  direct  costs  of  the  program — 
resident  salaries,  teaching  physician 
salaries,  overhead  expenses,  etc.,  would 
need  to  be  redistributed  to  an  outside^ 
entit>'  in  order  for  there  to  be  a 
disallowance  of  direct  GME  FTE 
residents  for  training  inside  the  hospital 
due  to  redistribution  of  costs  or 
community  support. 

We  contrast  this  application  of  the 
principles  of  redistribution  of  costs  and 
community  support  in  the  current 
prospective  payment  system  that 
depends  upon  PRA  and  FTE  resident 
counts  to  application  of  the  principles 
in  the  previous  reasonable  cost  payment 
methodology  that  was  based  on  cost 
finding  and  cost  allocations.  Under  the 
former  reasonable  cost  methodology,  a 
hospital  was  eligible  to  receive  direct 
GME  payment  for  those  direct  GME 
costs  that  it  incurred;  however,  any 
direct  GME  costs  that  were  redistributed 
to  the  hospital  were  not  allowable.  We 
note  that  the  instructions  that  CMS 
(then  HCFA)  gave  to  its  Regional  Offices 
in  the  1990  audit  instructions  for 
purposes  of  calculating  the  direct  GME 
base  period  PRA  specifically  addressed 
redistribution  of  costs  and  community 
support  in  the  GME  context: 

Where  costs  for  services  related  to  medical 
education  activities  have  historically  been 
borne  by  the  university,  it  is  assumed  the 
community  has  undertaken  to  support  these 
activities,  and  subsequent  allocation  of  these 
costs  to  a  hospital  constitutes  a  redistribution 
of  costs  from  an  educational  institution  to  a 
patient  care  institution.  In  such  a  situation, 
these  costs  are  not  allowable  under  the 
Medicare  program.  (See  42  CFR  413.85(c)  and 
HCFA  Pub.  15-1.  §406).  For  example,  if  in 
the  past  the  hospital  did  not  identify  and 
claim  costs  attributable  to  the  time  teaching 
physicians  spent  supervising  I&Rs  [interns 
and  residents]  working  at  the  hospital,  it  is 
assumed  that  these  costs  were  borne  by  the 
university.  Therefore,  the  hospital  may  not 
claim  these  costs  in  subsequent  cost  reports. 
(Instructions  for  Implementing  Program 
Payments  for  Graduate  Medical  Education  to 
ARAs  for  Medicare.  Director  of  Office  of 
Financial  Operations  of  the  Health  Care 
Financing  Administration.  BPO-F12, 
February  12.  1990.) 


Thus,  under  the  previous  cost 
payment  scheme,  the  principles  of 
redistribution  of  costs  and  community 
support  were  applied  to  direct  GME 
reasonable  cost  payment  using  a  cost 
finding  methodology.  In  contrast,  in  the 
current  context  where  payment  is  no 
longer  based  solely  on  reasonable  costs 
incurred,  but  on  PRA  and  FTE  resident 
counts,  if  the  hospital  can  demonstrate 
that  it  has  continuously  incurred  some 
of  the  direct  GME  costs  of  training  the 
residents  since  the  inception  of  the 
residency  program  at  a  training  site, 
then  no  redistribution  of  costs  or 
community  support  has  taken  place.  As 
noted,  current  direct  GME  payments  are 
no  longer  based  on  detailed  cost  finding 
of  allowable  costs  of  hospitals. 
Therefore,  we  believe  it  is  appropriate  to 
require  that  a  hospital  demonstrate  that 
there  has  been  no  redistribution  of  costs 
or  community  support  by  proving  that 
the  hospital  has  incurred  some  of  the 
direct  GME  costs  of  the  program 
continuously  since  the  inception  of  the 
program.  Finally,  contrary  to  the 
commenter's  assertion,  we  believe  we 
have  been  consistent  with  the  other 
Medicare  policies  on  counting  residents, 
including  the  policy  cited  by  the 
commenter  concerning  the  prohibition 
on  counting  residents  training  at  other 
hospitals.  (See  the  August  1 ,  2002  final 
rule  (67  FR  60077).  As  stated  above, 
there  would  be  no  redistribution  of  costs 
or  community  support  if  a  hospital 
counts  a  resident  when  another  hospital 
incurs  the  resident's  salary,  as  long  as 
the  first  hospital  still  incurs  other  direct 
GME  costs  associated  with  the  training 
of  that  resident.  In  any  case,  as  we 
explained  above  and  also  in  the 
proposed  rule,  the  principles  of 
redistribution  of  costs  and  community 
support  are  not  applicable  to  cost 
shifted  between  the  hospitals,  only  costs 
shifted  between  a  hospitd  and 
educational  institutions  or  other 
organizations  that  are  not  Medicare 
providers. 

Comment:  One  commenter  stated  that 
a  hospital  was  "required"  to  include  in 
the  calculation  of  its  average  per 
resident  amount,  time  spent  in  the 
hospital  by  residents  who  were  paid  by 
'other  entities."  This  commenter  quoted 
the  September  29.  1989  final  rule:  "the 
1989  GME  rule  was  modified  after 
publication  of  the  proposed  rule  in 
order  'to  require  Medicare  hospitals  to 
count  residents  who  are  working  in 
their  facility  even  if  the  residents' 
salaries  are  fully  paid  by  other  entities, 
either  Federal  or  non-Federal.  This 
revised  policy  will  apply  to  both  GME 
base  period  and  cost  reporting  periods 
subject  to  the  new  payment 


methodology.'  54  FR  40299  (emphasis 
added)." 

Response:  We  believe  the  language 
quoted  above  by  the  commenter  from 
the  1989  final  rule  has  been  taken  out 
of  context.  Iii  essence,  the  commenter 
has  generalized  from  the  language 
selectively  quoted  above  to  support  an 
argument  that  Medicare  would  have 
required  a  hospital  to  count  resident 
time  when  the  residents  were  "paid  by 
other  entities,"  thereby  supporting  the 
commenter's  argument  that  Medicare 
not  only  condones  redistribution  of 
costs  but,  in  fact,  would  seem  to 
"require"  them.  However,  we  believe 
the  language  quoted  by  the  commenter 
fi-om  a  particular  comment  and  response 
in  the  1989  rule,  if  quoted  in  its  full 
context,  actually  supports  the  CMS 
policy  on  the  application  of  the 
principles  of  redistribution  of  costs  and 
community  support  that  as  long  as  the 
hospital  has  continuously  incurred  at 
least  some  of  the  direct  GME  cost  of  the 
residency  program  since  the  inception 
of  the  program,  there  has  been  no 
redistribution  of  costs  or  community 
support  and  the  hospital  may  count  the 
FTE  residents.  Specifically,  the 
commenters  in  that  rule  at  54  FR  40298 
asked  in  relevant  part:  "A  particular 
problem  referred  to  was  the  treatment  of 
residents  who  are  paid  by  medical 
schools,  faculty  practice  plans,  and 
others  rather  than  by  hospitals  that 
participate  in  Medicare.  It  was  pointed 
out  that  teaching  hospitals  incur  other 
costs  such  as  teaching  physicians' 
salaries  and  overhead  costs  in 
connection  with  these  residents,  and  it 
would  be  unfair  not  to  count  these 
residents  for  payment  purposes."  In  our 
response  to  this  comment,  we  stated, 
also  in  relevant  part  on  54  FR  40299: 
"we  note  that  some  of  the  comments 
have  led  us  to  believe  that,  in  addition 
to  Federally-employed  residents  (for 
example,  residents  in  Veterans 
Administration  or  Department  of 
Defense  programs),  a  significant  number 
of  residents  are  paid  a  salary  by  non- 
Federal,  nonprovider  entities  (for 
example,  medical  schools  or 
philanthropic  agencies).  As  noted  by  the 
commenters,  although  no  hospital 
participating  in  Medicare  incurs  salary 
costs  for  these  residents,  hospitals  do 
incur  other  substantial  GME  costs 
associated  with  these  residents. 
Therefore,  we  are  modifying  our 
proposed  rule  to  require  Medicare 
hospitals  to  count  residents  who  are 
working  in  their  facility  even  if  the 
residents'  salaries  are  fully  paid  by  other 
entities,  either  Federal  or  nonfederal." 
(Emphasis  added).  It  becomes  apparent 
when  the  language  quoted  by  the 
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that  the  hospital  must  incur  "all  or 
substantially  all"  of  the  costs. 

(63  FR  40995  (emphasis  added  by 
commenter).) 

The  commenter  believed  that  this 
explanation  of  the  changes  to  the  GME 
and  IME  rules,  effective  January  1,  1999, 
"belies  CMS'  current  assertion  of  a 
longstanding  policy  of  applying  the 
redistribution  of  costs  and  community 
support  principles  in  the  determination 
of  the  resident  counts  used  to  compute 
payment  for  GME  and  IME." 

Response:  The  commenter  has  used 
the  language  quoted  above  fi-om  the 
1998  final  rule  to  argue  that  when  CMS 
(then  HCFA)  described  the  policy  on 
counting  residents  in  nonhospital  sites 
for  IME,  "nothing  was  said  about  an 
additional  requirement  that  a  hospital 
must  have  continuously  incurred  this 
additional  cost  *   *   *  since  the 
inception  of  the  training  program."  The 
commenter  has  inferred  from  the 
language  quoted  above  that  CMS  has  not 
had  a  longstanding  policy  of  applying 
the  redistribution  of  costs  and 
community  support  principles. 
However,  we  believe  the  language 
actually  supports  the  longstanding 
existence  of  our  policy  in  two  ways. 
First,  the  quoted  language  demonstrates 
the  agency's  view  that  the  nonhospital 
site  policy  was  written  from  the 
standpoint  of  addressing  the  counting  of 
residents  when  hospitals  rotate 
residents  from  the  hospital  to  the 
nonhospital  site.  Second,  the  quoted 
language  is  also  indicative  of  the 
Agency's  policy  that  as  long  as  the 
hospital  has  continuously  incurred  at 
least  some  of  the  direct  GME  cost  of  the 
residency  program  since  the  inception 
of  the  program,  there  has  been  no 
redistribution  of  costs  or  community 
support  and  the  hospital  may  count  the 
FTE  residents  (assuming  that  other 
requirements  are  met). 

Specifically,  the  comment  relating  to 
the  portion  of  the  1998  final  rule  quoted 
above  stated  at  63  FR  40994,  in  relevant 
part:  "One  commenter  noted  that  some 
arrangements  between  hospitals  and 
nonhospital  settings  for  the  training  of 
residents  predate  the  GME  base  year. 
This  commenter  stated  that  hospitals 
did  not  compensate  nonhospital  sites 
for  supervisory  teaching  physician  costs 
and  it  would  not  be  fair  to  shift  these 
costs  to  teaching  hospitals.  The 
commenter  also  stated  that  teaching 
hospitals  have  already  entered  into 
written  agreements  with  nonhospital 
sites  under  the  existing  rules." 
(Emphasis  added.)  In  addition,  as 
quoted  above  in  the  comment,  we 
responded,  in  relevant  part  at  63  FR 
40995  (with  different  emphasis): 


*  *   *  hospitals  and  nonhospital  sites  will 
have  5  months  following  publication  of  this 
final  rule  to  negotiate  agreements  that  will 
allow  hospitals  to  continue  counting 
residents  training  in  nonhospital  sites  for 
indirect  and  direct  GME.  These  arrangements 
are  related  solely  to  financial  arrangements 
for  training  in  nonhospital  sites.  We  do  not 
believe  that  the  agreements  regarding  these 
financial  transactions  will  necessitate 
changes  in  the  placement  and  training  of 
residents. 

In  response  to  the  comment  that  it  is  unfair 
to  shift  costs  to  the  hospital,  we  believe  that 
it  is  appropriate  to  include  supervisory  costs 
in  the  nonhospital  site  as  part  of  "all  or 
substantially  all"  of  the  costs  that  hospitals 
must  incur  to  count  the  resident.  Currently, 
the  hospital  is  able  to  count  the  resident  even 
though  the  costs  for  that  resident  may  be 
lower  during  Itie  time  wiien  the  resident 
trains  outside  the  hospital.  At  the  same  time, 
the  nonhospital  site  may  have  incurred  costs 
for  which  it  received  no  compensation.  We 
believe  that  requiring  the  hospital  to  incur 
the  costs  associated  with  training  in  the 
nonhospital  site  is  equitable  to  both  the 
hospital  and  the  nonhospital  site  and  is 
consistent  with  the  statutory  requirement 
that  the  hospital  must  incur  "all  or 
substantially  all"  of  the  costs.  Ibid. 

We  believe  the  quoted  comment  and 
response  from  the  1998  rule  paint  a 
picture  of  a  hospital  that  has  had  a  pre- 
existing relationship  with  a  nonhospital 
site  involving  rotation  of  residents  from 
the  hospital  to  the  nonhospital  site  for 
a  period  of  time  during  the  residency 
program.  The  language  we  emphasized 
in  the  response — that  the  hospital  may 
"continue  to  count  residents"  when 
they  train  in  the  nonhospital  sites,  and 
that  the  hospital  "may  count  the 
resident  even  though  the  costs  for  the 
resident  may  be  lower  during  the  time 
when  the  resident  trains  outside  the 
hospital" — clearly  refers  to  a  rotational 
arrangement  between  the  hospital  and 
the  nonhospital  site.  In  addition, 
according  to  the  circumstances 
described  by  the  commenter  in  the  1998 
rule,  the  hospitals  had  been  incurring 
the  residents'  salaries,  a  direct  GME 
cost,  because  they  had  formerly 
complied  with  the  earlier  regulation 
requiring  that  hospitals  incur  residents' 
salaries  for  purposes  of  meeting  "all  or 
substantially  all  of  the  costs"  under 
§  413.86(f)(3).  We  had  no  reason  to 
believe  that  the  hospitals  had  not 
incurred  at  least  the  residents'  salaries 
since  the  inception  of  the  training 
program  (the  commenters  state  that  the 
arrangements  "predate  the  GME  base 
year").  In  that  event,  the  counting  of 
residents  in  the  nonhospital  sites  would 
not  result  in  a  redistribution  of  costs  if, 
as  of  Januar>'  1,  1999,  the  hospital  was 
required  to  incur  the  additional  direct 
GME  cost  for  supervisory  physician 
costs  while  the  residents  rotate  to  the 
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nonhospital  site.  We  believe  that  the 
commenter  in  the  1998  rule  simply  did 
not  agree  with  the  additional  regulatory 
requirement  finalized  in  the  1998  final 
rule  that  the  hospital  must  also  incur 
the  supervisory  physician  costs  for 
purposes  of  incurring  "all  or 
substantially  all  of  the  costs."  and 
hoped  to  label  this  new  regulatory 
requirement  as  a  "cost  shift"  in  order  to 
avoid  it.  As  we  have  explained,  it 
appears  that  there  has  been  no 
redistribution  in  the  case  described  by 
the  1998  final  rule  commenter  because 
it  can  be  inferred  that  the  hospital  had 
incvured  at  least  some  of  the  direct  GME 
costs  (the  residents'  salaries)  since  the 
inception  of  the  program. 

Therefore,  we  believe  the  language  the 
commenter  quotes  from  the  1998  rule  is 
consistent  with  our  clarifications  in  this 
final  rule  on  redistribution  of  costs  and 
community  support.  In  addition,  the 
language  cited  by  the  commenter 
supports  our  interpretation  of  the  policy 
on  counting  residents  in  nonhospital 
sites  that  it  v\^as  intended  to  address  the 
situation  when  hospitals  rotate  residents 
from  the  hospital  to  the  nonhospital 
site. 

Comment:  Some  commenters 
disputed  the  CMS  interpretation  of 
Congressional  intent  as  discussed  in  the 
preamble  of  the  proposed  rule  (see  68 
FR  27213).  One  commenter  stated: 
"there  is  no  support  in  the  legislative 
history  of  the  non-provider  setting 
amendments  [the  1986  and  1997 
amendments  of  the  Act]  for  the 
Secretary's  view  that  these  changes  were 
not  intended  to  shift  new  costs  to 
hospitals  in  support  of  on-going  training 
in  non-provider  settings  *   *   *  it  can  be 
reasonably  inferred  that  Congress  was 
aware,  and  even  intended,  that  some 
costs  of  existing  residency  training 
programs  in  non-provider  settings 
would  be  shifted  to  hospitals  in  order 
for  the  hospitals  to  qualify  for  direct 
GME  and  IME  funding  under  the  1986 
and  1997  amendments  of  the  Act." 
Similarly,  another  commenter  stated 
that  the  Secretary  "must  look  elsewhere 
to  the  statute  [other  than  section 
1886(h)(4)  of  the  Act]  for  support  for  his 
proposed  rule;  he  cannot  simply  create 
out  of  whole  cloth  an  interpretation  that 
is  inconsistent  with  the  amendment's 
other  provisions." 

Response:  The  commenters  would 
have  us  interpret  and  implement  policy 
in  a  statutory  vacuum.  We  believe  we 
have  reasonably  discerned 
Congressional  intent  by  interpreting  the 
plain  language  of  the  statute  at  sections 
1886(d)(5)(B)  and  1886(h)  of  the  Act  in 
conjunction  with  the  accompanying 
legislative  history  of  these  sections. 


As  we  stated  in  the  preamble  to  the 
proposed  rule.  Congress  has  delegated 

broad  authority  to  the  Secretary  to   

implement  a  policy  on  the  count  of  FTE 
residents  for  purposes  of  calculating 
direct  GME  and  IME  payments.  In 
section  1886(d)(5)(B)  of  the  Act  (IME), 
the  statute  does  not  specify  at  all  how 
FTE  counts  should  be  determined,  and 
the  plain  language  in  the  statute  under 
section  1886  (h)(4)  of  the  Act  (direct 
GME)  indicates  that  the  Secretary  "shall 
establish  rules"  for  direct  GME 
consistent  with  the  statute.  We  also 
considered  the  deference  expressed  in 
the  conference  agreement  that 
accompanied  Pub.  L.  105-33,  which 
established  a  cap  on  the  number  of 
allopathic  and  osteopathic  residents  a 
hospital  may  count — "[T]he  Conferees 
recognize  that  such  limits  raise  complex 
issues,  and  provide  for  specific 
authority  for  the  Secretary  to 
promulgate  regulations  to  address  the 
implementation  of  this  provision. "(H.R. 
Conf.  Rep.  No.  105-217,  105th  Cong.. 
1st  Sess.,  821  (1997). 

Thus,  in  the  absence  of  statutory 
specificity  on  determining  FTE  counts 
and  the  declared  Congressional 
delegation  of  authority  to  the  Secretary 
on  the  subject  are  clear  indications  that 
Congress  has  given  the  Secretary  broad 
discretion  to  promulgate  reasonable 
regulations  in  order  to  implement  the 
policy  on  the  counting  of  residents  for 
direct  GME  and  IME  payments. 

In  addition,  we  have  not,  as  the 
second  commenter  suggests,  "created 
out  of  whole  cloth"  an  interpretation  of 
the  policy  concerning  counting 
residents  in  nonhospital  settings  that  is 
"inconsistent  with  the  amendment's 
other  provisions,"  nor  do  we  at  all 
•believe  that  "it  can  be  reasonably 
inferred  that  Congress  was  aware,  and 
even  intended,  that  some  costs  of 
existing  residency  training  programs  in 
non-provider  settings  would  be  shifted 
to  hospitals  in  order  for  the  hospitals  to 
qualify  for  direct  GME  and  IME  funding 
under  the  1986  and  1997  amendments 
of  the  Act,"  as  the  first  commenter 
suggests.  Rather,  as- we  have  stated,  we 
believe  that  when  Congress  created  the 
provisions  on  counting  resident  FTEs  in 
nonhospital  settings,  it  was  creating  a 
monetary  incentive  for  hospitals  to 
rotate  residents  from  the  hospital  to 
nonhospital  settings.  We  have  drawn 
this  conclusion,  as  we  explained,  from 
the  legislative  history  of  both  the  direct 
GME  and  IME  provisions  authorizing 
payments  to  hospitals  for  training  in 
nonhospital  settings.  First,  legislative 
history  associated  with  passage  of  the 
direct  GME  provision  (as  part  of  Pub.  L. 
99-509)  indicates  that  Congress 
intended  to  broaden  the  scope  of 


settings  in  which  a  hospital  could  train 
its  residents  and  still  receive  separate 
direct  GME  cost  reimbursement,  and  to 
provide  incentives  to  hospitals  for 
training  residents  in  primary  care 
programs.  The  Conference  committee 
report  indicates  that  "[sjince  it  is 
difficult  to  find  sufficient  other  sources 
of  funding  [than  hospitals  and 
Medicare]  for  the  costs  of  such  training, 
[that  is,  training  in  freestanding  primary 
care  settings  such  as  family  practice 
clinics  or  ambulatory  surgery  centers] 
assignments  to  these  settings  are 
discouraged.  It  is  the  Conunittee's  view 
that  training  in  these  settings  is 
desirable,  because  of  the  growing  trend 
to  treat  more  patients  out  of  the 
inpatient  hospital  setting  and  because  of 
the  encoiu-agement  it  gives  to  primary 
care."  (Emphasis  added.)  (H.R.  Rep.  No. 
99-727,  99th  Cong.,  1st  Sess.,  70 
(1986).) 

Thus,  from  the  inception  of  the  policy 
allowing  payment  for  training  in 
nonprovider  sites,  we  believe  Congress 
intended  to  create  a  monetary  incentive 
for  hospitals  to  rotate  residents  from  the 
hospital  to  the  nonhospital  settings.  We 
do  not  believe  Congress  intended  for 
hospitals  to  be  paid  for  residents  who 
had  previously  been  training  at 
nonhospital  sites  without  hospital 
funding. 

Further,  in  the  Conference  committee 
report  accompanying  the  provision  of 
Pub.  L.  105-33  that  authorizes  IME 
payment  for  training  in  nonhospital 
settings.  Congress  stated  that  "[t]he 
conference -agreement  includes  new 
permission  for  hospitals  to  rotate 
residents  through  nonhospital  settings, 
without  reduction  in  indirect  medical 
education  funds."  (Emphasis  added.) 
(H.R.  Conf.  Rep.  No.  105-217,  105th 
Cong.,  1st  Sess.,  817  (1997).) 

We  note  that,  prior  to  enactment  of 
Pub.  L.  105-33.  if  a  hospital  rotated  a 
resident  from  the  hospital  to  train  at  a 
nonhospital  site,  the  hospital  could  not 
count  the  time  the  resident  spent  at  the 
nonhospital  site  for  purposes  of 
Medicare  IME  payments.  As  a  result,  the 
"loss"  of  IME  payments  acted  as  a 
disincentive  and  discouraged  hospitals 
from  rotating  residents  out  of  the 
hospital.  It  appears  from  the  legislative 
history  that  Congress  authorized 
hospitals  to  count  residents  in 
nonhospital  sites  for  IME  purposes  as  a 
specific  incentive  to  encourage  hospitals 
to  rotate  their  residents  to  nonhospital 
sites  (and  not  to  encourage  hospitals  to 
incur  the  costs  of  a  program  at  a 
nonhospital  site  that  had  already  been 
funded  by  other  sources).  This 
legislative  intent  becomes  more 
apparent  when  the  nature  of  the 
Medicare  IME  payment  is  considered. 
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The  Medicare  [ME  payment  is 
inherently  a  p  lyment  that  reflects  the 
increased  opeiating  costs  of  treating 
inpatients  as  a  result  of  the  hospital 
having  a  residency  program.  For 
example,  as  ex  plained  in  the  September 
29,  1989  final   ule  (54  FR  40286),  the 
indirect  costs  ( if  medical  education 
might  include  idded  costs  resulting 
from  an  increa  ;ed  number  of  tests 
ordered  by  resi  dents  as  compared  to  the 
number  of  test;  i  normally  ordered  by 
more  experiem  :ed  physicians. 

The  IME  payment  is  jm  "add-on" 
adjustment  tha  I  is  made  for  each 
Medicare  disci  arge  from  the  areas 
subject  to  the  I  'PS  in  a  teaching 
hospital.  The  a  Jthorization  by  Congress 
for  IME  payme  its  relating  to 
nonhospital  se;  vices  while  residents  are 
training  at  non  lospital  sites  would  be 
absurd  if  not  viewed  as  an  incentive  to 
transfer  existin »  residency  training  from 
the  hospital  to  he  nonhospital  setting. 
We  do  not  beli(  ve  Congress  intended  to 
permit  IME  pa\  ments  to  be  allowable  to 
the  hospital  ths  t  is  incurring  "all  or 
substantially  al  the  costs"  of  residents 
training  in  non  lospital  sites  except  in 
the  situations  w  here  either  the  hospital 
rotated  resident  s  from  the  hospital  to 
the  nonhospita  settings  or  where  the 
hospital  started  new  programs  in  the 
nonhospital  set  ings  (and  incurred  the 
direct  GME  cosi  s  from  the  programs' 
inception).  The  illustrative  situations 
described  above  and  in  the  proposed 
rule  in  which  n  )nhospital  sites,  such  as 
dental  schools,  ue  shifting  the  costs  of 
existing  prograr  is  to  the  hospitals  are 
not  consistent  v  ith  the  intent  of 
Congress  to  enc^  )urage  hospitals  to 
rotate  residents  rom  the  hospital  setting 
to  nonhospital  sites. 

Thus,  we  belli  (ve  Congress  intended 
both  cited  provi  jions  of  the  Act  on 
counting  residei  ts  in  nonhospital  sites 
for  purposes  of  (  irect  GME  and  IME 
payments  to  be  imited  to  situations  in 
which  hospitals  rotate  residents  from 
the  hospital  to  i  le  nonhospital  settings, 
and  /lof  situations  in  which  nonhospital 
sites  transfer  the  costs  of  an  existing 
program  at  a  noi  hospital  site  to  the 
hospital. 

Comment:  On^  s  commenter  cited 
section  1886(h)(  i)(J)  of  the  Act  to 
support  the  gene  ral  argument  that  CMS 
lacks  the  authori  ty  under  the  statute  to 
"impose  additio:  lal  conditions"  on 
counting  FTE  re;  idents  training  in 
nonhospital  sitei— that  is,  the  principles 
of  redistribution  of  costs  and 
community  supf  ort.  The  commenter 
stated: 


This  conclusion 
Congress'  treatmer ; 
residency  program  ; 
§1395wW(h)(5)(J) 


special  payment  provision  for  family  practice 
residency  programs.  Specifically,  Congress 
authorized  hospitals  to  claim  costs  related  to 
such  programs  even  if,  during  the  GME 
prospective  payment  base  year — a  year 
reimbursed  under  the  reasonable  cost  system 
and  a  year  to  which  the  community  support 
principle  applied — the  cost  of  such  programs 
had  been  paid  by  the  United  States,  a  State, 
a  political  subdivision  of  the  State,  or  an 
instrumentality  of  the  State  or  political 
subdivision.  Congress  also  provided  that,  in 
the  event  that  such  program  payments  were 
part  of  the  PRA  calculation  during  the  GME 
base  year,  the  payment  in  future  years  would 
be  reduced  "in  an  amount  equal  to  the 
proportion  of  such  program  funds  received 
during  the  cost  reporting  period  involved 
*   *   *."  Thus.  Congress  has  spoken  to  the 
issue  of  whether  hospitals  may  claim  costs  in 
the  current  year  if  those  costs  have  been  paid 
in  the  past  by  third  parties,  and  it  has 
allowed  reduction  in  current-year  payments 
only  if:  (1)  During  the  GME  PPS  baseyear, 
a  third  party  had  paid  for  the  cost  of  the 
hospital's  family  practice  residency  program; 
and  (2)  as  a  result,  the  hospital  had  received 
a  PRA  that  included  an  "estimate  of  the 
amount  that  would  have  been  recognized  as 
reasonable*  *   *  if  the  hospital  had  not 
received  such  funds."  42  U.S.C. 
§  1395ww(h)(5)(J)(i).  In  all  other  situations,  I 
submit,  Congress  does  not  permit  the 
Secretary  to  reduce  payments  in  the  current 
year  simply  because,  in  the  past,  some  third 
party  may  have  paid  the  cost. 


s  further  supported  by 
of  family  practice 
In  42  U.S.C. 
"ongress  provided  a 


Response:  We  disagree  with  the 
commenter  that  section  1886(h)(5)(J)  of 
the  Act  supports  the  assertion  that 
"Congress  has  spoken  to  the  issue"  of 
whether  a  hospital  may  claim  third 
party  costs  and  has  allowed  reductions 
in  direct  GME  reimbursement  resulting 
from  redistribution  of  costs  or 
commianity  support  in  only  the  very 
limited  circumstance  of  that  exception 
in  the  Act.  Generally,  section 
1886(h){5)(J)  of  the  Act  did  two  things: 
first,  in  subparagraph  (J)(i)(l),  Congress 
specifically  allowed  a  hospital  that  only 
has  an  approved  training  program  in 
family  medicine  and  received  a  PRA  in 
the  base  year  of  less  than  $10,000  for  its 
family  practice  program,  to  receive  a 
revised  PRA  that  reflects  the  inclusion 
of  "funds  from  the  United  States,  a 
State,  or  a  political  subdivision  of  a 
State  *   *   *"  for  the  hospital's  family 
practice  program.  Thus,  the  provision 
recognizes  that  ordinarily  such  funds 
would  not  be  included  in  the  hospital's 
base  year  per  resident  amount  (because 
they  were  not  incurred  by  the  hospital 
in  the  base  year).  However,  Congress 
explicitly  created  a  narrow  exception  to 
the  "cost  finding"  principles  to  allow 
such  a  hospital  to  include  Federal, 
State,  or  local  government  grants  to  be 
included  in  the  hospital's  PRA  base  year 
calculation.  Second,  subparagraph 
{J)(i)(2)  requires  that  direct  GME 
payment  to  such  a  hospital  that  received 


a  revised  PRA  amount  under 
subparagraph  (J)(i)(l)  must  also  be 
reduced  in  subsequent  cost  reporting 
periods  by  the  proportionate  amount  of 
funding  the  hospital  receives  from 
Federal,  State,  or  local  government 
payments.  In  other  words,  what 
subparagraph  {J)(i)(2)  does  is  to  prohibit 
this  hospital  from  receiving  duplicative 
pajonents  for  the  same  GME  program — 
both  through  the  adjusted  PRA  and 
through  continued  Federal,  State,  and 
local  government  funding. 

The  commenter  argues  that 
subparagraph  (J)(i)(2)  is  the  "only" 
situation  where  Congress  has  "spoken" 
about  reductions  in  current  year 
payment  because  of  third  party 
reimbursement.  However,  as  we  stated 
above,  we  believe  the  effect  of 
subparagraph  (J)(i)(2)  is  to  prevent  of 
duplicative  payments  for  the  same 
program  that  could  otherwise  occur  in 
the  narrow  circumstances  of  the 
exception  provided  by  section 
1886(h){5)(J),  and  has  nothing  to  do  with 
the  continued  applicability  of  the 
principles  of  redistribution  of  costs  and 
community  support.  To  the  contrary,  as 
we  have  stated,  we  believe  that 
subparagraph  (J)(i){l)  addresses  a 
limited  theoretical  "retroactive 
redistribution"  of  costs  and  community 
support  to  allow  a  very  narrow 
exception  of  allowing  costs  to  be 
included  in  direct  GME  payment.  Thus, 
we  believe  section  1886(h)(5){J)  of  the 
Act  would  support  our  assertion  that 
Congress  intends  application  of 
redistribution  of  costs  and  community 
support  to  direct  GME  payment  (except 
in  the  narrow  circumstance  of  the  type 
of  hospital  described  in  that  section), 
rather  than  support  the  commenter's 
contrary  assertion  that  the  section  is 
inconsistent  with  our  proposal  on 
application  of  the  principles. 

Comment:  One  commenter  suggested 
that  the  redistribution  of  costs  and 
community  support  principles  at 
nonhospital  sites  should  apply  on  a 
"year-by-year  basis,"  such  that  if 
another  entity  funds  a  fraining  program 
during  a  particular  fiscal  year,  the 
hospital  would  not  be  allowed  to 
include  the  residents  in  its  count  for 
that  fiscal  year. 

Response:  We  believe  the 
commenter's  suggestion  of  a  "year-by- 
year  basis"  policy  is,  in  effect,  already 
in  place  under  existing  Medicare  policy 
without  reference  to  the  redisfribution 
of  costs  or  community  support 
principles.  Under  the  existing  policy, 
where  another  entity  funds  a  training 
program  in  a  particular  year  while  the 
residents  are  training  at  a  nonhospital 
site — that  is,  incurs  the  residents' 
salaries  and  fringes,  and  the  supervisory 
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physician  costs  ("all  or  substantially  all 
of  the  costs"),  the  hospital  may  not 
include  the  residents  in  its  Flh  count 
for  that  fiscal  year.  This  requirement,  of 
course,  is  independent  of  the 
redistribution  of  costs  and  community 
support  policy.  It  is  based  on  the 
statutory  requirement  that  allows  a 
hospital  to  count  residents  training  at 
nonhospital  sites  only  if  the  hospital  has 
incurred  for  all  or  substantially  all  of  the 
costs  of  the  program  at  that  site  during 
the  hospital's  fiscal  year. 

Comment:  One  commenter  stated  that 
the  1989  final  rule  made  clear  that  a 
hospital's  resident  count  may  also 
include  residents  for  whom 
"community  support  was  received" 
through  a  State  or  local  grant.  Similarly, 
another  commenter  stated  "certain 
family  medicine  training  programs  that 
may  have  received  outside  funds,  for 
example.  State  dollars,  at  any  time  in 
the  past  will  be  prohibited  [by  the 
hospital  we  proposed]  from  receiving 
GME  reimbursement." 

Similarly,  another  commenter  stated 
that  "it  is  axiomatic"  that  State- 
supported  and  public  teaching  hospitals 
receive  State  appropriations  to  support 
their  residency  programs.  The 
commenter  urged  CMS  to  clarify  that 
the  application  of  the  redistribution  of 
costs  and  community  support  principles 
would  not  apply  to  State  or  local 
appropriations  to  public  hospitals,  with 
respect  to  the  counting  of  FTE  residents 
in  either  the  hospital  or  the  nonhospital 
setting. 

Response:  As  we  explained  in  the 
1989  final  rule  (54  FR  40302),  grants 
that  were  restricted  (those  grants  that 
were  designated  by  the  donor  to  pay  for 
certain  specified  provider  costs)  or 
unrestricted  were  considered  allowable 
costs  of  the  hospital  (including  direct 
GME  costs)  when  Medicare  paid 
hospitals  on  a  reasonable  cost  basis.  The 
policy  allowing  payment  to  hospitals  for 
costs  that  had  been  funded  by  grants 
was  authorized  by  section  901  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1980  (Pub.  L.  96-499),  which 
added  section  1134  of  the  Act.  Section 
1134  of  the  Act  applies  to  "the 
reasonable  costs  of  services  provided  by 
nonprofit  hospitals  or  critical  access 
hospitals."  Section  1134(1)  of  the  Act 
specifies  that  a  "grant,  gift  or 
endowment  or  income  therefrom  which 
is  to  or  for  such  a  hospital  *   *   *"may 
not  be  deducted  from  the  operating 
costs  of  such  hospitals  that  are  paid  on 
a  reasonable  cost  basis.  Therefore,  when 
hospitals  were  paid  on  a  reasonable  cost 
basis  for  direct  GME  costs,  the 
"community  support"  that  came  from 
"grants,  gifts,  or  endowments"  was 
allowable  under  Medicare.  We  are 


clarifying  in  this  final  rule,  that  under 
the  direct  GME  prospective  payment 
methodology  under  section  1886(h)  of 
the  Act,  if  a  hospital  had  received  a 
grant,  gift  or  endowment  to  subsidize  its 
residency  programs  at  the  hospital,  and 
the  hospital  requested  direct  GME 
payment  for  training  the  residents,  it 
would  not  be  considered  community 
support.  Under  section  1134  of  the  Act, 
it  is  as  if  the  hospital  had  itself  incurred 
the  cost  for  which  it  had  received  the 
grant  subsidy.  For  example,  if  in  2003 
a  hospital  received  a  State  grant  to  fund 
its  family  practice  program  at  the 
hospital,  the  grant  would  not  be 
considered  community  support  under 
our  regulation.  This  is  because  we 
would  treat  the  hospital  as  if  itself 
incurred  the  costs  for  the  family  practice 
program,  instead  of  the  State  grant. 
However,  we  note  that  this  policy 
would  not  include  ordinary  State  and 
local  appropriations.  As  we  mentioned 
in  the  January  12,  2001  final  rule  at  66 
FR  3367,  "In  administrative,  legal  and 
policy  matters,  we  have  consistently 
maintained  that  State  appropriations  for 
the  cost  of  medical  education  activities 
constitute  community  support  that  is  to 
be  offset  from  a  provider's  allowable 
costs."  Therefore,  if  a  program  were 
entirely  funded  by  State  or  local 
appropriations,  an  inappropriate 
redistribution  of  costs  would  occur  if 
the  hospital  subsequently  begin  to  incur 
the  costs  of  the  residency  program — for 
training  inside  or  outside  the  hospital. 
Although,  for  most  hospitals  that 
receive  State  and  local  appropriations 
for  their  residency  programs,  the 
hospitals  continuously  incur  (since  the 
inception  of  the  programs)  some  direct 
GME  costs,  there  would  be  no 
disallowance  of  FTEs  due  to  community 
support. 

We  contrast  the  situation  of  a  grant  to 
a  hospital  with  the  situation  of  a  grant 
to  a  nonhospital  site.  If,  hypothetically, 
nonhospital  sites  were  reimbursed  by 
Medicare  on  a  reasonable  cost  basis,  and 
the  nonhospital  site  had  received  grants 
to  subsidize  all  of  the  direct  GME  costs 
for  the  residency  program  there,  under 
section  1134  of  the  Act,  we  would  treat 
the  costs  the  grant  subsidized  as  if  they 
were  costs  of  the  nonhospital  site.  If  a 
hospital  then  tried  to  incur  the  direct 
GME  costs,  this  could  be  a  redistribution 
of  costs  or  community  support  issue, 
since  the  hospital  would  be  claiming 
FTE  residents  who  had  historically 
trained  at  the  nonhospital  site  for  whom 
the  community  had  assumed  the  cost  of 
that  training,  as  described  in  the 
scenarios  at  68  FR  27213. 

Comment:  Several  commenters 
objected  to  the  sentence  in  the  preamble 
to  the  proposed  rule  that  stated:  "*   *   * 


a  hospital  is  required  to  assume 
financial  responsibility  for  the  full 
complement  of  residents  training  in  a 
nonhospital  site  in  a  particular  program 
in  order  to  count  any  FTE  residents 
training  there  for  purposes  of  IME."  One 
commenter  explained  that  there  are  a 
number  of  situations  where  a  hospital  is 
truly  incurring  the  cost  of  having  a 
resident  at  a  site,  but  the  hospital  is  not 
incurring  the  cost  of  the  entire 
complement  of  residents.  "For  example, 
if  two  different  hospital  programs  each 
elect  to  send  residents  to  the  same 
clinic,  under  the  interpretation  in  the 
[proposed  rule),  neither  of  the  two 
hospitals  would  be  able  to  count  any  of 
the  residents  because  neither  of  the  two 
programs  would  incur  the  cost  of  the 
full  complement  of  residents. "  Another  - 
commenter  believed  that  "this  change" 
runs  contrary  to  other  current  Medicare 
policies  that  focus  on  the  resident  rather 
than  the  program.  The  commenter 
believed  that  both  the  direct  GME  and 
IME  regulations  "are  replete  with 
references  to  'resident'  rather  than 
program'.  "  The  commenter  believed 
that  "residency  program"  is  referenced 
only  in  the  context  of  the  requirement 
that,  for  residents  to  be  counted  for 
direct  GME  and  IME  payments,  they . 
must  be  part  of  an  "approved  program" 
(§413.86(0(1)). 

Response:  We  understand  the 
concerns  of  the  commenters  about  the 
requirement  for  a  hospital  to  incur  "all 
or  substantially  all  of  the  cost"  of 
training  residents  in  a  training  program 
at  a  nonhospital  site.  However,  we  do 
not  believe  this  is  a  change  in  policy. 
We  believe  that  the  policy  that  requires 
a  hospital  to  incur  the  cost  of  "the 
program"  in  the  nonhospital  site  has 
existed  since  the  passage  of  the  direct 
GME  provisions,  section  9314  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L.  99-509),  and  the  passage 
of  the  IME  provision,  section  4621(b)(2) 
of  the  Balanced  Budget  Act  of  1997 
(Pub.  L.  105-33),  that  permitted 
hospitals  to  continue  to  count  residents 
in  nonhospital  sites,  for  purposes  of 
direct  GME  and  IME  payment,  if  the 
hospital  incurred  "all  or  substantially 
all  of  the  cost"  of  residents  training  in 
the  program. 

As  we  explained  in  the  proposed  rule, 
this  policy  is  derived  from  the  language 
of  the  IME  and  direct  GME  provisions 
of  the  statute  on  counting  residents  in 
nonhospital  settings;  both  sections 
1886(d)(5)(B)(iv)  and  1886(h)(4)(E)  of 
the  Act  state  that  the  hospital  must 
incur  "all,  or  substantially  all,  of  the 
costs  for  the  training  program  in  that 
setting."  (Emphasis  added.)  Therefore, 
we  believe  a  better  reading  of  this 
language  is  that  hospitals  must  incur  all 
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or  substantial  y  all  of  the  cost  for  the 
full  complemi  mt  of  residents  in  the 
training  progi  im  at  the  nonhospital  site. 

We  note  the  t  the  policy  that  requires 
the  hospital  tc  incur  the  cost  of  the 
program  does  appear  to  be  somewhat  of 
a  departure  fri  im  other  current  Medicare 
policies  on  gn  iduate  medical  education 
that  focus  on  1  he  resident  rather  than 
the  program,  i  s  the  commenter  suggests. 
However,  we  lelieve  the  statutory 
provisions  cit(  d  above  require  hospitals 
to  assume  the  :ost  of  the  hill 
complement  a  '  residents  training  in  the 
program  at  the  nonhospital  sites  in 
order  to  count  any  FTE  residents 
training  at  tha'  site. 

In  addition,  ss  we  noted  at  68  PR 
27217  of  the  p  oposed  rule,  and  also 
above,  under  f  olicy  on  the  application 
of  the  redistrih  ution  of  costs  and 
community  su  jport  principles,  it  is 
permissible  foi  the  hospital  to  count 
FTE  residents  vhere  the  hospital  incurs 
direct  GME  coi  ts  of  FTE  residents  that 
are  added  to  aj  i  existing  program,  even 
though  the  hos  aital  is  not  permitted  to 
count  the  exist  ng  FTE  residents  due  to 
the  applicatior  of  the  redistribution  of 
costs  or  commi  inity  support  rules.  In  the 
nonhospital  se  ting,  as  a  result  of  the 
interaction  of  t  lese  two  separate  FTE- 
counting  requii  ements— (1)  that  the 
hospital  must  r  ot  violate  the 
redistribution  t  f  costs  and  the 
community  suj  port  principles  in  order 
to  count  the  res  ident  FTEs  in. the 
nonhospital  settings;  and  (2)  that  the 
hospital  must  i  icur  •all  or  substantially 
all"  of  the  costs  for  the  training  program 
in  that  setting-  a  hospital  would  be 
prohibited  fron  counting  FTE  residents 
added  to  an  exi  iting  program  at  a 
nonhospital  sit(  unless  die  hospital 
incurs  all  or  sul  stantially  all  of  the  costs 
of  training  all  o  the  residents  in  that 
program  at  that  setting.  That  is,  even  if 
the  hospital  inc  irs  all  or  substantially  of 
the  costs  for  all  af  the  training  program 
at  the  nonhospi  al  site,  the  hospital 
would  only  be  a  ble  to  count  the 
additional  FTE  esidents  who  were  not 
excluded  by  ap|  lication  of  the 
redistribution  o  costs  or  community 
support  princip  es. 

Comment:  Se^  eral  comments  cited  a 
letter  from  CMS  (then  the  Health  Care 
Finance  Admin  stration,  or  '•HCFA") 
dated  March  30,  1999  to  C.  Scott  Litch 
of  the  American  Association  of  Dental 
Schools  (now  th  3  American  Dental 
Education  Asso(  iation).  Specifically, 
these  commente  s  cited  a  sentence  in 
the  letter  to  Mr.  Jtch  which  stated:  "If 
a  hospital  establ  shes  a  new  relationship 
with  a  dental  cli  lic  and  meets  the 
conditions  for  c(  unting  residents 
training  outside  the  hospital,  the 
hospital  may  coi  int  more  residents 


currently  for  indirect  and  direct 
graduate  medical  education  than  were 
counted  in  1996  if  those  residents  are 
dental  residents."  One  commenter 
stated  that  the  "new  relationship" 
referred  to  in  the  letter  from  CMS 
presupposes  the  existence  of  an  ongoing 
program  whose  costs  presumably  had 
been  met  by  means  other  than  the 
hospital  before  the  affiliation  with  a 
nonhospital  dental  clinic  began.  This 
commenter  believed  that  this  letter 
provided  assurance  to  many  hospitals 
that  new  affiliations  with  preexisting 
dental  programs  were  permissible. 

Response:  We  do  not  agree  with  the 
commenter  that  the  sentence  in  the 
letter  to  Mr.  Litch  "presupposes  the 
existence  of  an  ongoing  program"  where 
the  costs  of  such  a  program  "had  been 
met  by  means  other  than  the  hospital". 
Rather,  we  believe  the  "new 
relationship"  between  the  hospital  and 
the  dental  clinic  could  be  reconciled 
with  application  of  the  principles  of 
redistribution  of  costs  and  community 
support  and  characterized  by  two 
possible  interpretations,  both  of  which 
would  allow  for  the  counting  of 
residents  in  nonhospital  sites — (1) 
where  the  hospital  would  rotate 
residents  from  the  hospital  to  the 
nonhospital  site;  or  (2)  where  the 
hospital  would  fund  new  training  slots 
at  the  nonhospital  site  (the  dental  clinic 
referred  to  in  the  Mr.  Litch's  letter). 
Such  assignments  from  the  hospital  to 
the  dental  clinic,  or  new  residency 
training  slots,  would  be  the  "new 
relationship,"  but  in  either  case,  no 
redistribution  would  occur.  Therefore, 
we  do  not  believe  the  letter  from  1999 
is  necessarily  inconsistent  with  the 
principles  of  redistribution  of  costs  and 
community  support  described  in  the 
proposed  rule. 

.  Comment:  Many  commenters,  while 
remaining  generally  opposed  to 
application  of  redistribution  of  costs 
and  community  support  principles, 
requested  that  if  CMS  were  to  finalize 
the  proposed  rule,  CMS  apply  the 
principles  prospectively.  One 
commenter,  a  dental  school,  explained 
that  it  had  just  admitted  a  new  class  of 
residents,  many  of  whom  will  not 
complete  their  programs  until  2006.  The 
commenter  believed  that,  in  the 
application  of  the  principles,  CMS  seeks 
to  remove  all  Medicare  funding  for  these 
residents  retroactively.  Along  a  similar 
vein,  another  commenter  pointed  out  in 
support  of  the  suggestion  to  apply  the 
principles  only  prospectively,  that  the 
implementation  of  tJie  proposed 
regulation  would  result  in  "substantial 
dislocation  and  hardship  to  hospitals, 
dental  and  other  schools,  and  the 
residents  themselves."  Therefore,  the 


commenter  believed  CMS  should 
indicate  specifically  in  the  final  rule 
that  such  changes  will  only  be  applied 
to  a  provider's  cost  reporting  period 
beginning  on  or  after  October  1,  2003, 
and  CMS  should  not  apply  its  final  GME 
policy  on  redistribution  of  costs  and 
community  support  to  any  prior  cost 
reporting  periods  that  remain  open  or 
unsettled,  or  are  settled  but  potentially 
subject  to  reopening  under  the  Medicare 
rules. 

In  ^ddition,  several  commenters 
requested  clarification  regarding  the 
effective  date  for  the  proposed 
application  of  the  principles  of 
redistribution  of  costs  and  community 
support  to  FTE  counts.  Specifically,  the 
commenters  point  to  the  following 
language  in  the  proposed  rule: 

•  "A  hospital  must  continuously 
incur  direct  GME  costs  of  residents 
training  in  a  particular  program  at  a 
training  site  since  the  date  the  residents 
first  began  training  in  that  site  in  order 
for  the  hospital  to  count  the  FTE 
residents."  (68  FR  27215} 

•  "We  propose  *   *   *  to  identify    ^ 
January  1,  1999,  as  die  date  our  fiscal 
intermediaries  should  use  to  determine 
whether  a  hospital  or  another  entity  has 
been  incurring  the  costs  of  training  in  a 
particular  program  at  a  training  setting." 
(68  FR  27216) 

•  "[i|f  the  fiscal  intermediaries 
determine  that  there  is  a  redistribution 
of  costs  or  community  support  exists 
with  respect  to  certain  residents  prior  to 
January  1,  1999,  a  disallowance  of  direct 
GME  and  IME  payment  with  respect  to 
those  FTE  residents  would  certainly  be 
required."  (68  FR  27216) 

•  "We  are  proposing  that,  effective 
October  1.  2003.  in  order  for  a  hospital 
to  receive  IME  and  direct  GME  payment, 
the  hospital  must  have  been 
continuously  incurring  the  direct  GME 
cost  of  residents  training  in  a  particular 
program  since  the  date  the  residents 
first  began  training  in  the  program  in 
order  for  the  hospital  to  count  the  FTE 
residents."  (68  FR  27417) 

Response:  We  have  stated  that  we 
believe  the  principles  of  redistribution 
of  costs  and  community  support  are 
longstanding  Medicare  policy.  While  we 
have  reminded  the  public  of  the 
continuing  application  of  the  principles 
in  various  regulations  and  program 
guidance,  we  also  recognize  that  CMS 
has  not  had  occasion  to  invoke  them  in 
Agency  policy  expressions  relating 
specifically  to  direct  GME  payments 
since  the  direct  GME  PRA  base  year. 

As  we  have  stated,  we  believe 
redistributions  would  occur  only  in  rare 
circumstances  for  residency  training 
inside  the  hospital.  Between  1987  and 
1997  when  hospitals  could  count  FTE 
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residents  training  in  nonhospital  sites 
for  purposes  of  direct  GME  payments, 
but  not  IME  payments,  we  did  not 
observe  the  kinds  of  inappropriate 
counting  of  FTE  residents  we  described 
in  our  proposed  rule.  It  is  only  since 
hospitals  have  been  allowed  to  count 
FTE  residents  training  in  nonhospital 
sites  for  purposes  of  IME  payment,  that 
CMS  has  become  aware  that  cost 
shifting  has  become  prevalent  in  the 
hospital  industry,  which  has  implicated 
the  principles  of  redistribution  of  costs 
and  community  support.  Therefore,  in 
general,  we  are  implementing  a 
prospective  effective  date  of  October  1 , 
2003,  for  purposes  of  payment.  That  is, 
for  direct  GME,  effective  for  portions  of 
cost  reporting  periods  beginning  with 
October  1,  2003,  and  for  IME,  effective 
for  discharges  occurring  on  or  after 
October  1,  2003,  a  hospital  must  have 
been  continuously  incurring  direct  GME 
costs  of  residents  training  in  a  particula*- 
program  since  the  date  the  residents 
first  began  training  in  the  program  in 
order  for  the  hospital  to  count  the  FTE 
residents.  We  note  that  the  effective 
dates  apply  only  as  they  relate  to 
disallowances  of  FTEs  and  bear  no 
relation  to  determinations  of 
redistributions  or  community  support. 
Therefore,  in  general,  a  fiscal 
intermediary  that  determines  that  a 
redistribution  of  costs  has  taken  place 
for  a  particular  hospital  prior  to  October 
1,  2003,  may  disallow  FTEs  based  on 
that  determination  beginning  with 
October  1,  2003.  For  example,  if  a  fiscal 
intermediary'  determines  that  a 
redistribution  of  costs  has  occurred  that 
affected  10  FTEs  for  direct  GME  and 
IME  diu-ing  the  hospital's  cost  report 
ending  in  fiscal  year  ending  in  1999,  the 
fiscal  intermediary  would  take 
disallowances  for  those  10  FTEs.  but  not 
until  October  1,  2003,  for  purposes  of 
direct  GME  and  IME  payment. 

In  addition,  because  we  have  received 
a  large  number  of  public  comments 
expressing  surprise  an<i  confusion 
regarding  our  policy  on  these  principles, 
we  are  grandfathering  residents  who 
began  training  in  a  program  on  or  before 
October  1,  2003.  That  is,  an  FTE 
resident  who  began  training  in  a 
residency  program  on  or  before  October 
1,  2003  (the  effective  date  of  this  final 
rule),  and  with  respect  to  whom  there 
has  been  a  redistribution  or  community 
support,  may  continue  to  be  counted  by 
a  hospital  for  purposes  of  direct  GME 
and  IME  payments  after  October  1 , 
2003,  until  the  resident  has  completed 
training  in  that  program,  or  until  3  years 
after  the  date  the  resident  began  training 
in  that  program,  whichever  comes  first. 
We  believe  continued  direct  GME  and 


IME  payments  to  the  hospital  while  the 
"redistributed"  residents  finish  their 
training  for  up  to  3  years  is  appropriate 
to  address  many  situations  in  which 
nonhospital  sites  have  made 
arrangements  with  hospitals  to  shift  the 
costs  of  training  those  residents.  We 
understand  that,  in  nonhospital  sites, 
virtually  all  dental  residency  programs 
are  of  a  duration  of  3  years  in  length  or 
less.  This  policy  addresses  the  situation 
pointed  out  by  the  dental  school 
commenter  and  other  commenters  that  a 
school  may  have  just  admitted  a  new 
class  of  residents,  many  of  whom  will 
not  complete  3-year  programs  until 
2006. 

We  note  that  this  prospective 
"grandfather"  policy  does  not  apply  to 
resident  FTEs  with  respect  to  whom 
there  has  been  a  redistribution  of  costs 
or  community  support,  and  who  begin 
training  after  October  1,  2003.  In 
addition,  those  residents  described 
above  who  began  training  in  a  program 
on  or  before  October  1,  2003,  may  be 
counted  until  those  particular  residents 
finish  their  training  in  that  program  (or 
3  years,  whichever  comes  first).  In  order 
to  count  such  residents,  we  are 
requiring  that  hospitals  identify  those 
residents  (by  social  security  number)  to 
their  fiscal  intermediary-  and  specifj'  the 
length  of  time  the  hospital  will  be 
counting  these  FTE  residents  for  direct 
GME  and  IME  payment  purposes. 

We  note  that  the  policy  described 
above  that  effectively  "grandfathers" 
residents  who  began  their  training  on  or 
before  October  1,  2003.  applies  only  as 
it  relates  to  payments  to  hospitals  for 
those  specified  FTE  residents,  and  bears 
no  relation  to  determinations  of  whether 
a  redistribution  of  costs  or  community 
support  has  taken  place.  Therefore,  if  a 
fiscal  intermediary  determines  that  a 
redistribution  of  costs  has  taken  place 
with  respect  to  residents  counted  by  a 
particular  hospital  even  prior  to  October 
1,  2003,  the  intermediary  will  disallow 
any  FTEs  based  on  that  determination, 
begiiming  October  1,  2003,  except  for 
the  "grandfathered"  residents.  Hospitals- 
that  continue  to  count  grandfathered 
FTE  residents  (where  the  costs  of  whom 
had  been  redistributed)  may  only  do  so 
until  those  residents  finish  their  training 
in  the  specific  program  they  were 
training  in  on  or  before  or  to  October  1, 
2003  (which  would  be  no  later  than 
September  30,  2006,  3  years  after 
October  1,2003). 

For  example,  a  fiscal  intermediary' 
determines  for  a  hospital's  FYE 
December  31,  2003  cost  report  that  a 
redistribution  of  costs  has  taken  place 
with  respect  to  certain  FTEs  the  hospital 
counted  for  direct  GME  and  IME  (that  is, 
the  costs  of  training  residents  at  a 


nonhospital  site  were  incurred  by  a 
university  from  1990  through  1999). 
Assume  that  5  FTEs  began  training  in  a 
2-year  orthodontics  program  in  a  dental 
school  on  July  1,  2003,  and  another  5 
residents  begin  their  training  in  the 
same  program  on  July  1,  2004.  The  5 
FTEs  who  began  training  on  |uly  1 , 
2003,  are  "grandfathered,"  and, 
therefore,  the  fiscal  intermediary'  would 
not  disallow  these  5  FTEs  as  of  October 
1,  2003.  The  hospital  may  continue  to 
count  these  5  FTEs  that  began  training 
on  July  1.  2003  through  June  30,  2005,. 
when  they  finish  the  2-year 
orthodontics  program.  We  note  that 
subsequent  to  completion  of  the  2-year 
orthodontics  program  on  June  30,  2005, 
if  any  of  these  5  FTEs  participate  in 
additional  GME  training  programs,  the 
fiscal  intermediary  would  disallow 
these  FTEs  because  disallowances  for 
redistribution  of  costs  and  community 
support  relate  to  FTE  slots  and  not 
specific  residents. 

However,  the  5  FTEs  that  began 
training  in  the  2-year  orthodontics 
program  on  July  1.  2004  are  not 
"grandfathered,"  and,  therefore, 
beginning  July  1.  2004  of  the  hospital's 
December  31,  2004  cost  report,  the  fiscal 
intermediarv  will  disallow  IME  and 
direct  GME  payment  associated  with 
these  5  FTE  slots. 

Comment:  Commenters  disputed  the 
situations  we  cited  in  the  prearpble  to 
the  proposed  rule  that  were  supposed  to 
be  illustrative  of  what  we  believe  to  be 
inappropriate  application  of  Medicare 
direct  GME  and  IME  policy  at  68  FR 
27213.  One  commenter.  in  particular, 
requested  information  on  the  identity  of 
programs  cited  in  the  examples. 

Response:  We  do  not  believe  it  is 
appropriate  to  disclose  the  identities  of 
those  cited  in  the  examples.  Therefore, 
we  are  unable  to  respond  to  the 
commenters'  points  on  the  matter, 
except  to  state  that  the  situations  in  the 
examples  represent  what  we  believed 
are  the  more  "egregious"  scenarios 
involving  redistribution  of  costs  and 
community  support  principles  and 
inappropriate  counting  of  FTE  residents, 
we  note  that  the  same  issues  arise,  and 
the  same  principles  apply,  whether  the 
counting  of  residents  relates  to  training 
that  is  taking  place  in  another  countr\', 
another  State,  or  on  the  same  hospital 
campus,  as  the  hospital. 

Comment:  One  commenter  believed 
that  CMS's  policy  on  the  application  of 
the  redistribution  of  costs  and 
community  support  will  lead  to 
considerable,  "but  needless,"  litigation 
over  what  it  means  to  "incur"  the  costs 
of  off-site  training. 

Response:  We  disagree  with  the 
commenter  and  see  no  reason  to  be 
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those  FTE  residents  for  purposes  of 
direct  GME  and  IME  payment. 

For  example.  Hospital  A  has  had  a 
family  practice  program  with  10  FTE 
residents  for  about  20  years,  for  which 
the  hospital  has  incurred  the  residents' 
salaries  and  fringes  and  some  other  (but 
not  all)  direct  GME  costs  for  the 
program.  For  the  first  time,  in  fiscal  year 
ending  2003,  Hospital  A  rotates  2  FTE 
residents  to  an  ambulatory-clinic  (a 
nonhospital  site),  and  fulfills  the 
requirements  at  §  413.86(f)(4).  including 
incurring  "all  or  substantially  all  of  the 
costs"  of  the  training  program  in  the 
nonhospital  site.  There  is  no 
redistribution  of  costs  with  respect  to 
these  2  FTE  residents  because  Hospital 
A  has  continuously  incurred  some  of 
the  direct  GME  costs  of  the  program — 
the  residents'  salaries — and  therefore  it 
may  count  the  2  FTE  residents  training 
at  the  clinic  (up  to  the  hospital's  FTE 
cap),  since  it  also  has  complied  with  the 
requirements  at  §  413.86(f)(4). 

Comment:  Some  commenters 
suggested  that  the  application  of 
redistribution  of  costs  and  community 
support  principles  would  impose  large 
administrative  burdens  on  hospitals  to 
demonstrate  which  entity  has  been 
"continuously  incurring"  the  costs  of 
the  residency  training.  One  commenter 
stated:  "[tjhis  burden  would  be  additive 
to  a  policy  that  already  is  fraught  with 
excessive  administrative  requirements." 

One  commenter  asked  if  hospitals 
would  be  required  to  document 
responsibility  for  the  costs  of  training 
residents  prior  to  January  1,  1999. 

Response:  If  the  hospital  has 
continuously  been  incurring  at  least 
some  of  the  direct  GME  costs  (for 
example,  resident  salaries  or 
supervisory  physician  salaries)  since  the 
inception  of  the  residency  program,  we 
do  not  believe  any  additional 
documentation  is  necessary  beyond 
which  hospitals  are  already  required  to 
maintain.  If  resident  or  supervisory 
physician  salaries,  for  instance,  are  paid 
through  the  hospital  payroll,  the 
hospital  will  have  kept  documentation 
of  such  costs  for  Federal  tax  purposes. 
In  response  to  the  second  comment, 
we  stated  in  the  proposed  rule  that 
January  1, 1999  should  be  used  by  our 
fiscal  intermediaries  as  the  date  for 
determinations  of  whether  a  hospital  or 
another  entity  has  been  incurring  the 
costs  of  a  training  in  a  particular 
program  at  a  training  site  for  purposes 
of  determining  whether  there  has  been 
a  redistribution  of  costs  or  community 
support.  This  date  was  chosen  as  an 
administrative  convenience  because  we 
believe  it  could  otherwise  be  difficult 
for  our  fiscal  intermediaries  to  obtain 
contemporaneous  documentation  that 


the  hospitals  have  appropriately  been 
incurring  costs  in  earlier  years. 
Therefore,  we  believe  that,  for  purposes 
of  determining  redistribution  of  costs  or 
community  support,  most  hospitals 
would  only  be  required  to  maintain 
appropriate  documentation  to 
demonstrate  that  they  have 
continuously  been  incurring  the  direct 
GME  costs  from  January  1,  1999 
forward.  However,  as  we  mentioned  in 
the  proposed  rule,  if  the  fiscal 
intermediaries  determine  that  there  was 
a  redistribution  of  costs  or  community 
support  for  a  fiscal  year  ending  for  a 
cost  report  for  a  particular  hospital  prior 
to  January  1,  1999,  the  hospital  would 
be  required  to  show  contemporaneous 
documentation  to  prove  otherwise. 

Comment:  One  commenter  stated  that 
it  may  be  difficult  to  track  residents  that 
have  been  funded  by  some  type  of 
community  support.  The  commenter 
described  a  scenario  where  a  program  at 
a  hospital  has  four  internal  medicine 
residents  and  one  is  covered  by  some 
type  of  community  support  for  a  3-year 
period.  The  commenter  stated  that  it 
may  be  difficult  to  track  that  slot  over 
the  next  5,  10,  or  20  years  to  avoid 
submitting  it  for  future  direct  GME  or 
IME  payments. 

Response:  As  we  stated  above,  we 
understand  there  may  be  administrative 
issues  that  hospitals  must  confront  in 
their  efforts  to  comply  with  the 
principles  of  redistribution  of  costs  and 
community  support.  However,  we  do 
not  believe  it  would  very  difficult  to 
track  the  FTEs  in  a  program  that 
receives  community  support.  Once  the 
FTE  residents  for  which  community 
support  is  received  have  been 
identified,  the  hospital  will  know  the 
number  of  FTE  residents  to  remove  from 
the  count  that  is  submitted  in  future 
cost  reports  (all  of  which  will  be  subject 
to  audit  by  our  fiscal  intermediaries). 
Using  the  commenter's  example,  if 
direct  GME  costs  for  one  out  of  four 
FTEs  in  an  internal  medicine  program  is 
identified  as  being  entirely  subsidized 
by  community  support  for  three  years 
(the  duration  of  an  internal  medicine 
program),  the  hospital  would  know  to 
refrain  from  counting  one  FTE  in  future 
cost  reports,  even  after  the  3  years  of 
training  for  a  particular  resident  has 
passed.  This  is  because,  as  the 
commenter  seemed  to  understand,  the 
redistribution  of  costs  and  community 
support  principles  are  applied  to  the 
FTE  resident  training  slots  of  a  hospital; 
the  principles  are  not  associated  with  a 
particular  resident,  to  which  the 
principles  could  apply  differently  from 
year  to  year. 

Comment:  One  commenter  disagreed 
with  the  choice  of  words  used  in  the 
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proposed  definition  of  "redistribution  of 
costs"  at  proposed  §  413.86(b).  As 
proposed,  the  definition  states: 
"Redistribution  of  costs  means  an 
attempt  by  a  hospital  to  increase  the 
amount  it  is  allowed  to  receive  from 
Medicare  under  this  section  by  counting 
FTE  residents  who  were  in  medical 
residency  programs  where  the  costs  of 
the  programs  had  previously  been 
incurred  by  the  educational  institution." 
In  particular,  the  commenter  objected  to 
the  first  part  of  the  definition:  "an 
attempt  by  a  hospital  to  increase  the 
amount  it  is  allowed  to  receive  from 
Medicare."  The  commenter  believed 
that  the  phrase  was  unnecessary  to  the 
definition  and  should  be  deleted. 

Response:  We  understand  the  concern 
of  the  commenter.  However,  we  have 
used  "the  attempt"  language  at 
§  413.86(b)  for  the  proposed  definition 
of  "redistribution  of  costs"  primarily 
because  we  have  adopted  the  language 
of  the  existing  regulation  at  §  413.85(c) 
that  defines  "redistribution  of  costs" 
(now  applicable  to  costs  of  approved 
nursing  and  allied  health  education 
activities).  The  language  was  not 
intended  to  be  offensive.  Rather,  we 
meant  it  to  be  descriptive  of  a  possible 
motive  for  a  redistribution  of  costs.  In 
light  of  the  commenter's  suggestion,  we 
are  revising  the  language  to  be  purely 
descriptive  of  the  scenario  of  the 
redistribution  and  not  reflect  a  possible 
motive.  Accordingly,  we  are  revising  the 
language  at  §41 3.86(b)  to  state: 
"Redistribution  of  costs"  occurs  when  a 
hospital  counts  FTE  residents  in 
medical  residency  programs  and  the 
costs  of  the  programs  had  previously 
been  incurred  by  an  educational 
institution.  In  the  future,  we  will 
consider  conforming  changes  to  the 
definition  of  "redistribution  of  costs"  at 
§413.85(c)as  well. 

Comment:  Some  commenters  believed 
that,  through  the  enactment  of  the  1996 
cap  on  the  count  of  allopathic  and 
osteopathic  residents.  Congress  has 
afready  dealt  with  the  problem  that 
CMS  is  attempting  to  revisit  with  the 
proposed  rule.  The  commenters 
believed  that  when  Congress  exempted 
the  dental  residents  from  the  caps,  it 
intended  to  create  hospital  incentives 
for  dental  training.  The  commenters 
believed  that  the  CMS  redistribution  of 
costs  and  community  support  policy 
contradicts  this  Congressional  intent. 

Response:  We  do  not  believe  that 
when  Congress  instituted  the  caps  on 
the  count  of  residents  with  the  Balanced 
Budget  Act  of  1997,  it  was  aware  that 
inappropriate  counting  of  FTE  residents 
could  occur  through  redistribution  of 
costs.  CMS,  itself,  did  not  become  aware 
that  msmy  hospitals  were  engaging  in 


these  cost  shifting  arrangements,  very 
often  involving  dental  residents  since  at 
least  October  1,  1997,  when  hospitals 
were  authorized  to  count  FTE  residents 
for  purposes  of  IME  payments,  as  well 
as  direct  GME  payments,  for  training  in 
nonhospital  sites.  As  we  stated  above,  it 
is  only  since  the  audits  by  our  fiscal 
intermediaries  of  the  fiscal  year  ending 
1998  and  1998  cost  reports  that  have 
occurred  within  the  last  2  years  that 
CMS  became  aware  that  significant  cost 
shifting  was  taking  place.  Therefore,  we 
do  not  believe  Congress  would  have 
been  in  a  position  to  consider  whether 
to  authorize  cost  shifting  in  its  1997 
legislation.  Thus,  we  do  not  believe,  as 
the  commenters  do,  that  Congress 
expected,  or  tacitly  condone,  cost 
shifting  to  dental  residents  as  a  result  of 
exempting  the  dental  residents  from  the 
1996  caps.  Rather,  we  believe  that  when 
Congress  exempted  dental  residents 
from  the  1996  caps,  it  intended  to  allow 
more  dental  training  to  occur  in  the 
hospital,  not  to  authorize  cost  shifting 
from  dental  schools  to  hospitals  and  to 
the  Medicare  program. 

Comment:  One  commenter  asked 
what  types  of  costs  the  hospital  is 
required  to  incur  for  training  in 
nonhospital  sites  in  order  for  there  to  be 
no  redistribution  of  costs  or  community 
support.  Specifically,  the  commenter 
described  a  scenario  under  which  a 
teaching  hospital  and  a  medical  school 
are  related  parties  and  asked  whether 
the  teaching  hospital  is  required  to  pay 
for  the  teaching  physician  services 
relating  to  offsite  rotations  at  a  medical 
school  clinic  before  the  FTE  residents 
participating  in  the  rotation  can  be 
counted  for  purposes  of  IME  or  direct 
GME  payment. 

Response:  We  understand  from  the 
scenario  described  by  the  commenter 
that  hospital-based  residents  are  being 
rotated  to  the  medical  school  clinic.  As 
such,  we  assume  that  the  hospital  is 
already  incurring  at  least  the  residents' 
salary  and  fringe  benefits.  Therefore, 
when  rotating  the  residents  to  the  clinic, 
the  hospital  is  incurring  at  least  some  of 
the  direct  GME  costs  of  training  the 
residents.  Under  these  circumstances,  a 
redistribution  of  costs  has  not  taken 
place.  However,  according  to  the 
requirements  for  counting  FTE  residents 
in  nonhospital  settings  under 
§  413.86(f)(4).  among  other 
requirements,  the  hospital  is  required  to 
incur  the  portion  of  the  teaching 
physicians'  salaries  and  fringe  benefits 
attributable  to  direct  GME  (by  the  term 
"related  party,"  we  are  assuming  that 
the  medical  school  clinic  is  not 
provider-based  as  specified  under 
§413.65,  and  therefore,  is  not 
considered  part  of  the  hospital).  Thus, 


under  the  commenter's  scenario,  the 
hospital  may  be  prohibited  from 
counting  the  FTE  residents,  not  because 
of  redistribution  of  costs  but  because  of 
failure  to  incur  "all  or  substantially  all 
ofthe  cost"  under  §  413.86(f)(4)  if  the 
hospital  is  not  incurring  the  supervisory 
physician's  salary  attributable  to  direct 
GME. 

Comment:  A  number  of  commenters 
argued  that  the  proposed  application  of 
the  redistribution  of  costs  and 
community  support  principles  is  bad 
public  policy  from  the  perspective  of 
access,  quality  and  cost-effectiveness  of 
oral  health  care. 

Response:  We  understand  that  dental 
training  programs  provide  much  needed 
oral  health  care  to  the  American  public 
and  did  not  intentionally  target  them 
with  our  policy  on  redistribution  of 
costs  and  community  support.  However, 
we  believe  much  of  the  inappropriate 
cost  sifting  to  hospitals  and  to  the 
Medicare  program  is  related  to  dental 
residency  programs — which  is  probably 
due  to  the  fact  that  dental  residents  are 
exempted  from  the  statutory  1996  FTE 
caps.  Although  we  regret  that 
publication  of  this  rule  may  upset  some 
newly  formed  relationships  between 
hospitals  and  dental  schools,  we 
continue  to  believe  that  the  Medicare 
program  should  not  pay  for  nonhospital 
dental  residency  training  that  had 
previously  been  funded  by  other         , 
sources,  without  any  sponsorship  by 
hospitals  or  the  Medicare  program. 

Comment:  One  commenter  stated  that 
by  establishing  a  FRA  floor  equal  to  85 
percent  of  the  locality-adjusted  national 
average  FRA,  Congress  created  an 
exception  to  the  principles  of 
community  support  and  redistribution 
of  costs.  The  commenter  noted  that  this 
floor  increased  reimbursement  to  a 
number  of  teaching  hospitals  around  the 
country  whose  own  PRAs  were  low 
"precisely"  because  the  community  or 
another  educational  institution  had 
been  bearing  the  training  costs  in  the 
GME  FRA  base  year.  Therefore,  the 
commenter  argued,  the  FRA  floor 
"picked  up"  some  of  those  disallowed 
costs,  and  that  Medicare  is,  in  effect, 
currently  paying  for  those  costs  in  the 
PRAs  that  were  raised  to  the  floor. 

Response:  The  conunenter  is  referring 
to  section  311  ofthe  Balanced  Budget 
Refinement  Act  (BBRA)  of  1999  (Pub.  L. 
106-113).  which,  for  FY  2001, 
established  a  floor  FRA  at  70  percent  of 
the  locality-adjusted  national  average 
PRA,  and  to  section  511  ofthe  Benefits 
Improvement  and  Protection  Act  (BIPA) 
of  2000  (Pub.  L.  106-554),  which,  for  FY 
2002,  established  a  floor  PRA  at  85 
percent  of  the  locality-adjusted  national 
average  PRA.  Regulations  concerning 
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GME  costs  for  a  training  program 
located  in  a  clinic  in  Hawaii  since  the 
program's  inception,  then  there  would 
be  no  redistribution  of  costs  or 
community  support.  The  hospital  in 
New  York  could  count  FTE  residents 
training  in  the  nonhospital  site  as  long 
as  the  applicable  requirements  are  met. 

Comment:  One  commenter  that 
described  a  scenario  in  which  a 
university  funded  a  family  practice 
program  for  many  years.  However,  in 
2000,  a  Federally  Qualified  Health 
Center  (FQHC)  entered  into  a  written 
agreement  with  the  university  and 
began  reimbursing  the  university  for 
"all  or  substantially  all"  of  the  costs  of 
the  program.  The  FQHC  has  been 
receiving  Medicare  direct  GME 
payments  since  that  time.  The 
commenter  stated  that  under  the  terms 
of  the  proposed  rule,  this  FQHC  would 
be  ineligible  for  receipt  of  GME 
payments,  since,  prior  to  2000,  the 
program  was  funded  exclusively  by  the 
university. 

Response:  The  commenter  raised  the 
point  that  the  redistribution  of  costs  and 
community  support  principles  are 
applicable  to  providers  other  than 
hospitals  that  may  receive  Medicare 
payments  for  residency  training. 
Specificallv.  FQHCs  and  RHCs  under 
§  405.2468.  CAHs  under  §  413.70.  and 
Medicare+Choice  organizations  (MCO) 
under  §  422.270  may  qualify  to  receive 
payments  for  direct  GME  costs.  We  note 
that  the  existing  regulations  at 
§  405.2468(f)(6)  for  FQHCs  and  RHCs. 
and  at  §  422.270(c)  for  MCOs,  aheady 
clearly  state  that  the  allowable  direct 
GME  costs  of  these  entities  are  subject 
to  the  redistribution  of  costs  and 
community  support  principles  in 
§  413.85(c).  We  agree  with  the 
commenter  and  are  also  clarifying  the 
regulations  at  §  413.86(i)  to  clearly  state 
that  the  principles  of  redistribution  of 
costs  and  community  support  apply 
equally  to  hospitals.  FQHCs.  RHCs, 
CAHs.  and  MCOs.  Therefore,  we  agree 
that,  in  the  situation  described  by  the 
commenter  the  FQHC  would  nof  be 
eligible  for  Medicare  direct  GME 
payments  since  the  family  practice 
program  represents  a  redistribution  of 
costs  from  the  community  (that  is,  the 
university)  to  the  Medicare  program 
(that  is.  the  FQHC  through  direct  GME 
payments). 
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3.  Rural  Track  FTE  Limitation  for 
Purposes  of  Direct  GME  and  IME  for 
Urban  Hospitals  That  Establish 
Separately  Accredited  Approved 
Medical  Programs  in  a  Rural  Area 
(§§412.105(f)(l)(x)  and  413.86(g)(12)) 

a.  Change  in  the  Amount  of  Rural 
Training  Time  Required  for  an  Urban 
Hospital  To  Qualify  for  an  Increase  in 
the  Rural  Track  FTE  Limitation 

To  encourage  the  training  of 
physicians  in  rural  areas,  section  407(c) 
of  Pub.  L.  106-113  amended  sections 
1886(d)(5)(B)  and  1886(h)(4)(H)  of  the 
Act  to  add  a  provision  that,  in  the  case 
of*an  urban  hospital  that  establishes 
separately  accredited  approved  medical 
residency  training  programs  (or  rural 
tracks)  in  a  rxu-al  area  or  has  an 
accredited  training  program  with  an 
integrated  rural  track,  an  adjustment 
shall  be  made  to  the  urban  hospital's 
cap  on  thenumber  of  residents.  For 
direct  GME,  the  amendment  applies  to 
payments  to  hospitals  for  cost  reporting 
periods  beginning  on  or  after  April  1, 
2000;  for  IME,  the  amendment  applies 
to  discharges  occurring  on  or  after  April 
1,2000. 

Section  407(c)  of  Pub.  L.  106-113  did 
not  define  a  'rural  track"  or  an 
"integrated  rural  track."  nor  are  these 
terms  defined  elsewhere  in  the  Act  or  in 
any  applicable  regulations. 

Currently,  there  are  a  number  of 
accredited  3-year  primary  care 
residency  programs  in  which  residents 
train  for  1  year  of  the  program  at  an 
urban  hospital  and  are  then  rotated  for 
training  for  the  other  2  years  of  the  3- 
yeai  program  to  a  rural  facility(ies). 
These  separately  accredited  "rural 
track  "  programs  are  recognized  by  the 
Accreditation  Council  of  Graduate 
Medical  Education  (ACGME)  as  "1-2" 
rural  track  programs.  As  far  as  CMS  is 
able  to  determine,  ACGME  is  the  only 
accrediting  body  to  "separately 
accredit"  rural  track  residency 
programs,  a  requirement  specified  in 
Pub.  L.  106-113. 

We  implemented  the  raral  track 
program  provisions  of  section 
1886(d)(5)(B)  and  1886(h)(4)(H)  of  the 
Act  to  address  these  "1-2"  programs 
and  to  account  for  other  programs  that 
are  not  specifically  "1-2"  programs  but 
that  include  niral  training  components. 
As  stated  above,  since  there  is  no 
existing  definition  of  "rural  track"  or 
"integrated  rural  track,"  we  define  at 
§  413.86(b)  a  "rural  track  '  and  an 
"integrated  rural  track"  as  an  approved 
medical  residency  training  program 
established  by  an  urban  hospital  in 
which  residents  train  for  a  portion  of  the 
program  at  the  urbaji  hospital  and  then 
rotate  for  a  portion  of  the  program  to  a 
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rural  hospital(s)  or  to  a  rural 
nonhospital  site(s).  We  have  previously 
noted  that  the  terms  "rural  track"  and 
"integrated  rural  track,"  for  purposes  of 
this  definition,  are  synonymous. 

To  implement  these  provisions,  we 
revised  §413.86  to  add  paragraph  (g)(ll) 
(since  redesignated  as  (g)(12)),  and 
§412.105  to  add  paragraph  (fi(l)(x)  to 
specifv'  that,  for  direct  GME,  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000,  or,  for  IME,  for  discharges 
occurring  on  or  after  April  1,  2000.  an 
urban  hospital  that  establishes  a  new 
residency  program,  or  has  an  existing 
residency  program,  with  a  nu-al  track  (or 
an  integrated  rural  track)  may,  under 
certain  circumstances,  include  in  its 
FTE  count  residents  in  those  rural 
tracks,  in  addition  to  the  residents 
subject  to  the  FTE  cap  at  §  413.86(g)(4). 
(See  the  August  1,  2000  interim  final 
rule  with  comment  period  (65  FR 
47033)  and  the  August  1.  2001  IPPS 
final  rule  (66  FR  39902)).  These 
regulations  specify  that  an  urban 
hospital  may  count  the  residents  in  the 
rural  track  in. excess  of  the  hospital's 
FTE  cap  up  to  a  "rural  track  FTE 
limitation"  for  that  hospital.  We  defined 
this  rural  track  FTE  limitation  at 
§  413.86(b)  as  the  maximum  number  of 
residents  (as  specified  in 
§413.86(g)(12))  training  in  a  rural  track 
residency  program  that  an  urban 
hospital  may  include  in  its  FTE  count, 
in  addition  to  the  number  of  FTE 
residents  already  included  in  the 
hospital's  FTE  cap. 

Generally,  the  rural  track  policy  is 
divided  into  two  categories:  Rural  track 
programs  in  which  residents  are  rotated 
to  a  rural  area  for  at  least  two-thirds  of 
the  duration  of  the  program;  and  rural 
track  programs  in  which  residents  are 
rotated  to  a  rural  area  for  less  than  two- 
thirds  of  the  duration  of  the  program. 
Currently,  family  practice  is  the  only 
specialty  that  has  separately  accredited 
rural  track  programs.  As  previously 
noted,  to  account  for  other  specialties 
that  have  program  lengths  greater  than 
or  less  than  3  years,  or  that  are  not  "1- 
2"  programs,  but  may  establish 
separately  accredited  rural  track 
residency  programs  that  are  longer  than 
3  years,  our  regulations  specify  that 
residents  must  train  in  the  rural  area  for 
"two-thirds  of  the  duration  of  the 
program,"  rather  than  "2  out  of  3 
program  yeeus,  "  in  order  for  the  urban 
hospital  to  count  FTEs  in  the  rural  track 
(up  to  the  rural  track  FTE  limitation)  in 
addition  to  the  residents  included  in  the 
hospital's  FTE  limitation.  Thus,  for 
example,  under  current  policy,  if  a 
surgery  program,  which  is  a  5-year 
program,  were  to  establish  a  separately 
accredited  rural  track,  the  urban 


hospital  must  rotate  the  surgery 
residents  to  the  rural  area  for  at  least 
two-thirds  of  the  duration  of  the  5-year 
program  in  order  to  qualifS'  to  count 
those  FTEs  in  excess  of  the  hospital's 
FTE  cap,  as  provided  in  §413.86(g)(12) 
and§412.105(f)(l)(x). 

Accordingly,  our  policy  for 
determining  whether  an  urban  hospital 
qualifies  for  an  adjustment  to  the  FTE 
cap  for  training  residents  in  rural  areas 
is  dependent  upon  the  proportion  of 
time  the  residents  spend  training  in  the 
rural  areas.  If  the  time  spent  training  in 
rural  areas  (either  at  a  rural  hospital  or 
a  rural  nonhospital  site)  constitutes  at 
least  two-thirds  of  the  duration  of  the 
program,  then  the  urban  hospital  may 
include  the  time  the  residents  train  at 
that  urban  hospital  in  determining  GME 
payments.  However,  if  the  urban 
hospital  rotates  residents  to  rural  areas 
for  a  period  of  time  that  is  less  than  two- 
thirds  of  the  duration  of  the  program, 
although  the  rural  hospital  may  count 
the  time  the  residents  train  at  the  rural 
hospital  if  the  program  is  new.  the 
urban  hospital  may  not  include  the  time 
the  residents  train  at  the  urban  hospital 
for  GME  payment  purposes  (unless  it 
can  do  so  within  the  hospital's  FTE 
cap). 

When  we  first  implemented  this 
policy  on  rural  tracks,  it  was  consistent 
with  our  understanding  of  how  the 
ACGME  accredits  rural  track  "1-2" 
programs,  in  which  residents  train  for  1 
year  of  the  program  at  an  urban  hospital 
and  are  then  rotated  for  training  years  2 
and  3  to  a  rural  facility.  We  believed 
that  the  ACGME  did  not  separately 
accredit  an  approved  program  as  a  rural 
track  program  unless  it  met  this  "1-2" 
condition;  that  is,  the  residents  were 
spending  one-third  of  program  training 
in  the  urban  area  and  two-thirds  of  the 
program  training  in  the  rural  area. 
However,  we  have  recently  learned  that 
there  are  a  few  rural  track  programs  that 
are  separately  accredited  by  the  ACGME 
as  "1-2"  rural  track  programs,  but  the 
residents  in  tliese  programs  are  not 
training  in  rural  areas  for  at  least  two- 
thirds  of  the  duration  of  the  program. 
We  understand  that  in  certain  instances 
in  which  the  case-mix  of  the  rural 
facilities  might  not  be  sufficiently  broad 
to  provide  the  residents  with  an 
acceptable  range  of  training 
opportunities,  the  ACGME  allows  the 
residents  in  program  years  2  and  3  to 
return  to  the  urban  hospital  for  some 
training  in  both  years.  However,  because 
the  training  in  years  2  and  3  is 
predominantly  occurring  at  the  rural 
locations,  the  ACGME  still  separately 
accredits  the  urban  and  rural  portions  as 
a  "1-2"  program. 


The  existing  regulations  at 
§§412.105(f)(l)(x)  and  413.86(g)(12) 
specif)'  two  main  criteria  for  an  urban 
hospital  to  count  the  time  spent  by 
residents  training  in  a  rural  track  while 
at  the  urban  hospital  in  excess  of  the 
hospital's  FTE  limitation:  (1)  the 
program  must  be  separately  accredited 
by  the  ACGME;  and  (2)  the  time  spent 
training  in  rural  areas  (either  at  a  rural 
hospital  or  a  rural  nonhospital  site) 
must  constitute  at  least  two-thirds  of  the 
duration  of  the  program. 

We  believe  that  an  urban  hospital  that 
operates  a  program  that  is  separately 
accredited  by  the  ACGME  as  a  "1-2" 
program,  but  in  which  residents  train  in 
rural  areas  for  more  than  half  but  less 
than  two-thirds  of  the  duration  of  the 
program,  should  still  be  allowed  to 
count  those  FTE  residents  for  GME 
payment  purposes.  Therefore,  to  be 
consistent  with  the  ACGME 
accreditation  practices,  in  the  May  19. 
2003  proposed  rule,  we  proposed  to 
revise  our  regulations.  Proposed 
§413.86(g)(12)  still  addressed  our  policy 
that  an  urban  hospital  qualifies  for  an 
adjustment  to  the  FTE  cap  for  training 
in  rural  areas  based  upon  the  proportion 
of  time  the  residents  spend  training  in 
the  rural  areas.  However,  instead  of 
using  "two-thirds"  as  the  criterion  to 
specifj'  the  amount  of  time  residents 
training  in  the  rural  areas  imder 
regulations  at  §§413.86(g)(12)(i)  through 
tiv)  and  412.105(f)(l)(x).  as  under 
current  policy,  the  proposal  would  use 
"one-half  as  the  criterion.  This 
proposal  addressed  the  limited  cases 
where  ACGME  separately  accredits 
programs  as  "1-2"  riual  tracks  but 
residents  in  those  programs  train  in  the 
rural  areas  less  than  two-thirds  of  the 
time,  although  greater  than  one-half  of 
the  time.  Specifically,  we  proposed  at 
§413.86(g)(12)  to  state: 

•  If  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  at  a  rural  hospital(s)  for 
at  least  two-thirds  of  the  duration  of  the 
program  for  cost  reporting  periods 
beginning  on  or  after  April  1.  2000  and 
before  October  1.  2003.  or  for  more  than 
one-half  of  the  duration  of  the  program 
for  cost  reporting  periods  beginning  on 
or  after  October  1 .  2003,  the  urban 
hospital  may  include  those  residents  in 
its  FTE  count  for  the  time  the  rural  track 
residents  spend  at  the  urban  hospital. 

•  If  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  at  a  rural  nonhospital 
site(s)  for  at  least  two-thirds  of  the 
duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000,  and  before  October  1. 
2003.  or  for  more  than  one-half  of  the 
duration  of  the  program  for  cost 
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reporting  peric  ds  beginning  on  or  after 
October  1,  200  i,  the  urban  hospital  mav 
include  those  i  esidents  in  its  FTE  count, 
subject  to  the  r  jquirements  under 
§413.86(0(4). 

•  If  an  urbai  hospital  rotates 
residents  in  thi  i  rural  track  program  to 
a  rural  hospita  (s)  for  less  than  two- 
thirds  of  the  dv  ration  of  the  program  for 
cost  reporting  ]  leriods  beginning  on  or 
after  April  1,  2  (02,  and  before  October 
1,  2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  ij  2003,  the  rural  hospital 
may  not  include  those  residents  in  its 
FTE  count  (if  tl  le  rural  track  is  not  a  new 
progfam  under  §413. 86(gJ(6)(iii),  or  if 
the  nual  hospii  al's  FTE  count  exceeds 
that  hospital's  TE  cap),  nor  may  the 
urban  hospital  nclude  those  residents 
when  calculatii  ig  its  rural  track  FTE 
limitation. 

•  If  an  urban  hospital  rotates 
residents  in  the  rural  track  program  to 
a  rural  nonhosj  ital  site(s)  for  a  period 
of  time  that  is  h  sss  than  two-thirds  of  the 
duration  of  the  Drogram  for  cost 
reporting  perio(  Is  begiruiing  on  or  after 
April  1,  2002,  aid  before  October  1. 
2003,  or  for  one  -half  or  less  than  one- 
half  of  the  dura  ion  of  the  program  for 
cost  reporting  p  eriods  beginning  on  or 
after  October  1.  2003,  the  urban  hospital 
may  include  those  residents  in  its  FTE 
count,  subject  ti)  the  requirements  under 
§413.86(f)(4).      - 

We  also  prop  )sed  to  make  a 
conforming  chaage  to  §412.105{f)(l)(x) 
to  make  these  p  oposed  provisions 
applicable  to  l\  E  payments  for 
discharges  occu  rring  on  or  after  October 
1.2003. 

We  believe  th  b  proposal  produces  a 
more  equitable  esult  than  the  existing 
policy:  the  prop  nsal  encompasses  what 
we  believe  to  be  all  situations  in  which 
the  ACGME  sep  u-ately  accredits  rural 
track  programs  ;  ind  in  which  residents 
in  the  programs  spend  a  majority  of  the 
time  training  in  rural  settings,  fulfilling 
the  intent  of  Coi  igress  for  Medicare  to 
provide  GME  p;  yments  for  significant 
rural  residency  raining. 

Comment:  Se'  'eral  commenters 
supported  our  p  roposal  that,  effective 
for  cost  reportin  i  periods  beginning  on 
or  after  October  1,  2003,  an  urban 
hospital  would  )e  allowed  to  include 
residents  in  its  1  TE  count  above  its  FTE 
cap  for  the  time  that  the  residents  train 
at  the  urban  hos  jital,  if  the  residents 
rotate  to  a  separ  itely  accredited  rural 
track  program  ii  a  rural  area  for  more 
than  one-half  of  the  duration  of  the 
program.  The  cc  mmenters  believed  that 
this  proposed  pdlicy  better  reflects 
Congressional  ir  tent  to  encourage 
training  in  riu-al  areas,  while  allowing 


residency  programs  the  flexibility  to 
rotate  residents  back  to  urban  areas  for 
needed  clinical  experiences  that  are  not 
available  in  the  nual  setting. 

One  commenter  recommended  that 
the  proposal  should  reduce  the  required 
rural  training  dme  even  further,  since 
research  suggests  that  more  them  50 
percent  of  family  practice  residents  who 
spend  as  little  as  3  months  training  in 
rural  areas  end  up  practicing  in  rural 
settings. 

Response:  We  agree  with  the 
commenters  that  an  luban  hospital  that 
operates  a  program  that  is  separately 
accredited  by  the  ACGME  as  a  "1-2" 
program,  but  in  which  residents  train  in 
rural  areas  for  more  than  half  but  less 
than  two-thirds  of  the  duration  of  the 
program,  should  still  be  allowed  to 
count  those  FTE  residents  for  GME 
payment  purposes.  However,  we  do  not 
agree  that  urban  hospitals  should  be 
allowed  to  receive  an  increase  in  their 
FTE  caps  to  include  residents  in  its  FTE 
count  for  the  time  that  the  residents 
train  at  the  lu-ban  hospital,  if  the 
residents  rotate  to  a  rural  area  for  one- 
half  or  less  than  one-half  of  the  duration 
of  the  program.  As  we  stated  in  the 
August  1,  2001  Federal  Register  (66  FR 
39904-39905),  we  interpret  section 
1886(h)(4)(H)(iv)  of  the  Act  as  only 
allowing  for  an  urban  hospital  to  receive 
an  adjustment  under  the  rural  track 
provision  if  the  rural  track  program  is 
"separately  accredited."  In  order  to  be 
separately  accredited  as  a  rural  track, 
the  program  must  meet  the  ACGME's 
"1-2"  criteria;  that  is,  the  residents  are 
typically  spending  approximately  two- 
thirds  of  the  duration  of  the  program  in 
the  rural  area.  We  also  explained  that 
while  we  agree  that  post-residency 
retention  in  rural  areas  is  important,  we 
also  believe  it  is  important  to  prevent 
hospitals  from  receiving  adjustments  to 
their  FTE  caps  in  situations  when  only 
a  nominal  amount  of  training  occurs  in 
the  rural  area.  Therefore,  we  are  not 
adoptuig  the  commenter's  request  to 
allow  an  urban  hospital  to  receive  an 
increase  in  its  FTE  caps  to  include 
residents  in  its  FTE  count  for  the  time 
that  the  residents  train  at  the  urban 
hospital,  if  the  residents  rotate  to  a  rural 
area  for  one-half  or  less  than  one-half  of 
the  duration  of  the  program. 

Comment:  One  commenter  that  works 
for  a  commimity  health  center  (CHC) 
that  treats  a  high  percentage  of  patients 
below  the  poverty  line  expressed 
concern  about  the  detrimental  effects 
that  shrinking  hospital  revenues  are 
having  on  the  training  of  family  practice 
residents  at  the  CHC  and  at  other  rural 
and  community-based  settings.  The 
commenter  noted  that  doubling  the 
number  of  CHCs  is  a  goal  of  the 


President,  and  urged  that,  if  there 
should  be  further  "restraint"  on 
teaching  programs,  programs  that 
expand  into  CHCs  should  be  eyempt 
from  such  restrictions. 

Response:  We  appreciate  the 
comment.  However,  we  note  that  since 
we  did  not  specifically  make  any 
proposals  related  to  residency  training 
in  community  health  centers,  this 
comment  is  outside  the  scope  of  this 
final  rule.  Therefore,  we  are  not 
responding  to  it  at  this  time. 

b.  Inclusion  of  Rural  Track  FTE 
Residents  in  the  Rolling  Average 
Calculation 

Section  1886(h)(4)(G)  of  the  Act,  as 
added  by  section  4623  of  Pub.  L.  105- 
33,  provides  thati  for  a  hospital's  first 
cost  reporting  period  beginning  on  or 
after  October  1, 1997,  the  hospital's  FTE 
resident  count  for  direct  GME  payment 
purposes  equals  the  average  of  the 
actual  FTE  resident  count  for  that  cost 
reporting  period  and  the  preceding  cost 
reporting  period.  Section  1886(h)(4)(G) 
of  the  Act  requires  that,  for  cost 
reporting  periods  begiiming  on  or  after 
October  1,  1998,  a  hospital's  FTE 
resident  count  for  direct  GME  payment 
piuposes  equals  the  average  of  the 
actual  FTE  resident  count  for  the  cost 
reporting  period  and  the  preceding  two 
cost  reporting  periods  (that  is,  a  3-year 
rolling  average).  This  provision  phases 
in  over  a  3-year  period  any  reduction  in 
direct  GNfE  payments  to  hospitals  that 
results  from  a  reduction  in  the  number 
of  FTE  residents  below  the  number 
allowed  by  the  FTE  cap.  We  first 
implemented  this  provision  in  the 
August  29.  1997  final  rule  with 
comment  period  (62  FR  46004)  and 
revised  §41 3.86(g)(5)  accordingly. 
Because  hospitals  may  have  two  PRAs, 
one  for  residents  in  primary  care  and 
obstetrics  and  gynecology  (the  "primary 
care  PRA'),  and  a  lower  PRA  for 
nonprimary  care  residents,  we  revised 
our  policy  for  computing  the  rolling 
average  for  direct  GME  payment 
purposes  [not  for  IME)  in  the  August  1. 
2001  final  rule  (66  FR  39893)  to  create 
two  separate  rolling  averages,  one  for 
primary  care  and  obstetrics  and 
gynecology  residents  (the  "primarj'  care 
rolling  average"),  and  one  for 
nonprimary  care  residents.  Effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1.  2001,  direct  GME 
payments  are  calculated  based  on  the 
siun  of:  (1)  the  product  of  the  primary 
care  PRA  and  the  primary  care  rolling 
average;  and  (2)  the  product  of  the 
nonprimary  care  PRA  and  the 
nonprimary  care  FTE  rolling  average. 
(This  sumis  then  multiplied  by  the 
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Medicare  patient  load  to  determine 
Medicare  direct  GME  payments). 

Section  407(c)  of  Pub.  L.  106-113, 
which  amended  sections  1886(d)(5)(B) 
and  1886(h)(4)(H)  of  the  Act  to  create 
the  rural  track  provision,  provided  that, 
in  the  case  of  an  urban  hospital  that 
establishes  a  separately  accredited  rural 
track,"*  *  *  the  Secretary  shall  ad/usf 
the  limitation  under  subparagraph  (F)  in 
an  appropriate  manner  insofar  as  it 
applies  to  such  programs  in  such  rural 
areas  in  order  to  encourage  the  training 
of  physicians  in  nu'al  areas"  (emphasis 
added).  Subparagraph  (F)  of  the  Act  is 
the  provision  that  establishes  a  cap  on 
the  number  of  allopathic  and 
osteopathic  FTE  residents  that  may  be 
coiuited  at  each  hospital  for  Medicare 
direct  GME  payment  purposes.  Thus, 
the  provision  authorizes  the  Secretary  to 
allow  for  an  increeise  to  an  urbem 
hospital's  FTE  cap  on  allopathic  and 
osteopathic  residents  in  certain 
instances  when  an  urban  hospital 
establishes  a  rural  track  program. 
Although  the  nual  track  provision 
effectively  allows  an  increase  to  the 
urban  hospital's  FTE  cap  by  adjusting 
the  FTE  limitation  under  subparagraph 
(F),  the  statute  makes  no  reference  to 
subparagraph  (G),  the  provision 
concerning  the  rolling  average  count  of 
residents.  That  is,  the  statute  does  not 
provide  for  an  exclusion  from  the 
rolling  average  for  the  urban  hospital  for 
those  FTE  residents  training  in  a  rural 
track. 

Since  we  implemented  this  nual  track 
provision  in  the  August  1 ,  2000  interim 
final  rule  with  comment  period  (65  FR 
47033),  we  have  interpreted  this 
provision  to  mean  that,  except  for  new 
rural  track  programs  begun  by  urban 
teaching  hospitals  that  are  establishing 
an  FTE  cap  for  the  first  time  under 
§413.86(g)(6)(i),  when  an  urban  hospital 
establishes  a  new  rural  track  program  or 
expands  an  existing  rural  track  program, 
FTE  residents  in  the  nual  track  that  are 
counted  by  the  luban  hospital  are 
included  in  the  hospital's  rolling 
average  calculation  immediately. 
Although  we  have  not  specified  in  the 
regulations  that  rural  track  FTE 
residents  counted  by  an  urban  hospital 
are  included  in  the  hospital's  rolling 
average  FTE  resident  count,.this  has 
been  our  policy.  The  Medicare  cost 
report,  Form  CMS-2552-96  (line  3.05 
on  Worksheet  E,  Part  A,  for  IME 
payments,  and  on  line  3.02  on 
Worksheet  E-3,  Part  IV,  for  direct  GME 
payments),  reflects  this  policy. 
Accordingly,  FTE  residents  in  a  rural 
track  program  are  to  be  included  in  the 
urban  hospital's  rolling  average  count 
for  IME  and  direct  GME  for  cost 


reporting  periods  beginning  on  or  after 
April  1,2000. 

In  the  May  19,  2003  proposed  rule,  we 
proposed  to  revise  the  regulations  at 
§  413.86(g)(5)  to  add  a  new  paragraph 
(vii)  to  clarify  that,  subject  to  regulations 
at  §413.86(g)(12),  except  for  new  rural 
track  programs  begun  by  vuban  hospitals 
that  are  first  establishing  an  FTE  cap 
under  §413. 86(g)(6)(i),  when  an  urban 
hospital  with  an  existing  FTE  cap 
establishes  a  new  program  with  a  rural 
track  (or  an  integrated  rural  track),  or 
expands  an  existing  nual  track  (or  an 
integrated  nual  track)  program,  the  FTE 
residents  in  that  program  that  are 
coiuited  by  the  luban  hospital  are 
included  in  the  urban  hospital's  rolling 
average  FTE  resident  count 
immediately.  We  also  proposed  to  revise 
§§413.86(g)(12)(i)(A),  (g)(12)(ii)(B),  and 
(g)(12)(iv)(A)  to  indicate  that  for  the  first 
3  years  of  the  nu'al  track's  existence,  the 
rural  track  FTE  limitation  for  each  lu^ban 
hospital  will  be  the  actual  number  of 
FTE  residents,  subject  to  the  rolling 
average,  training  in  the  rural  track  at  the 
urban  hospital. 

Comment:  Commenters  supported  our 
proposal  to  revise  §41 3.86(g)(5)  to 
clarify  that  the  FTE  residents  in  that 
program  that  are  counted  by  the  urban 
hospital  are  included  in  the  urban 
hospital's  rolling  average  FTE  resident 
coiuit  immediately.  The  commenters 
stated  that  allowing  immediate 
inclusion  of  rural  track  resident  counts 
will  serve  to  assist  luban  hospitals  in 
their  development  of  educational 
partnerships  with  rural  hospitals. 

Response:  We  appreciate  the 
commenters  support  and,  as  explained 
below,  are  adopting  revisions  to  the 
regulations  concerning  inclusion  of 
rural  track  residents  in  the  rolling 
average  count  of  urban  hospitals  as 
final. 

Except  for  new  rural  track  programs 
begun  by  urban  hospitals  that  are  first 
establishing  an  FTE  cap  under 
§413.86(g)(6)(i).  or  for  rural  hospitals 
that  are  establishing  new  rural  track 
programs  under  §413.86(g)(6)(iii),  we 
are  implementing  sections  1886(d)(5)(B) 
and  1886(h)(4)(H)  of  the  Act  to  require 
that  FTE  residents  that  are  counted  by 
an  urban  hospital  based  on  the 
residents'  participation  in  a  rural  track 
are  included  in  the  rolling  average 
calculation.  Accordingly,  for  IME  and 
direct  GME  purposes,  unless  the  rural 
track  program  is  a  new  program  under 
§413.86(g)(13)  and  qualifies  for  a  cap 
adjustment  under  §  413.86(g)(6)(i)  or 
(g)(6)(iii),  in  instances  where  an  urban 
hospital  increases  the  number  of 
residents  it  trains  due  to  the 
establishment  of  a  new  or  an  expeuision 
of  an  existing  rural  track  program,  the 


additional  FTE  residents  in  the  rural 
track  program  are  only  gradually 
included  (over  a  3-year  period)  in  the 
urban  hospital's  FTE  count,  since  they 
are  immediately  included  in  the  rolling 
average  calculation  of  the  urban 
hospital. 

The  following  is  an  example  of  how 
residents  in  a  rural  track  would  be 
included  in  the  rolling  average 
calculation: 

Assume  that  urban  Hospital  A,  with  a 
fiscal  year  end  (FYE)  date  of  June  30, 
had  10  unweighted  FTE  residents 
training  in  its  cost  reporting  period 
ending  June  30.  1996,  thereby 
establishing  an  FTE  cap  of  10.  Hospital 
A  only  trains  primary  care  residents.  In 
its  cost  reporting  periods  ending  on  June 
30,  2002,  and  June  30,  2001,  Hospital  A 
again  trained  10  FTE  residents. 
However,  in  July  2002,  Hospital  A  starts 
a  rural  training  track  program,  adding  2 
FTE  residents.  Since  the  additional  rural 
track  residents  are  included 
immediately  in  the  rolling  average,  in 
FYE  June  30,  2003,  Hospital  A's  FTE 
residents  for  payment  purposes  equal 
10.67  FTEs  (12  +  10  +  10/3)  and  not 
12  FTEs  [(10  +  10  +  10  7  3)  +  2],  which 
would  be  the  FTE  count  if  FTEs  in  a 
nual  track  program  were  not  subject  to 
the  rolling  average  calculation. 

We  are  finalizing  our  proposed 
revision  of  §41 3.86(g)(5)  to  add  a  new 
paragraph  (vii)  as  explained  above.  In 
addition,  we  are  finalizing  our  revision 
of  §§  413.86(g)(12)(i)(A),  (g)(12)(ii)(B), 
and  (g)(12)(iv)(A)  to  indicate  that  for  the 
first  3  years  of  the  rural  track's 
existence,  the  rural  track  FTE  limitation 
for  the  urban  hospital  will  be  the  actual 
number  of  FTE  residents,  subject  to  the 
rolling  average,  training  in  the  rural 
track  at  the  urban  hospital. 

4.  Technical  Change  Relating  to 
Affiliated  Groups  and  Affiliation 
Agreements 

Section  1886(h)(4)(H)(ii)  of  the  Act 
permits,  but  does  not  require,  the 
Secretary  to  prescribe  rules  that  allow 
institutions  that  are  members  of  the 
same  affiliated  group  (as  defined  by  the 
Secretary)  to  elect  to  apply  the  FTE 
resident  limit  on  an  aggregate  basis. 
This  provision  allows  the  Secretary  to 
give  hospitals  flexibility  in  structuring 
rotations  within  a  combined  cap  when 
they  share  a  resident's  time.  Consistent 
with  the  broad  authority  conferred  by 
the  statute,  we  established  criteria  for 
defining  an  "affiliated  group"  and  an 
"affiliation  agreement"  in  both  the 
August  29,  1997  final  rule  (62  FR  45965) 
and  the  May  12,  1998  final  rule  (63  FR 
26317).  We  further  clarified  our  policy 
concerning  affiliation  agreements  in  the 
August  1,  2002  final  rule  (67  FR  50069). 
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G.  Updates  to  the  Reasonable 
Compensation  Equivalent  (RCE)  Limits 
(§415.70) 

1.  Backgroimd 

Under  the  Medicare  program, 
payment  for  services  furnished  by  a 
physician  is  made  under  either  the 
Hospital  Insurance  Program  (Part  A)  or 
the  Supplementary  Medical  Insurance 
Program  (Part  B),  depending  on  the  type 
of  services  furnished.  In  accordance 
with  section  1848  of  the  Act, 
physicians'  charges  for  medical  or 
surgical  services  to  individual  Medicare 
patients  generally  are  covered  under 
Part  B  on  a  fee-for-service  basis  under 
the  Medicare  physician  fee  schedule. 
The  compensation  that  physicians 
receive  from  or  through  a  provider  for 
services  that  benefit  patients  generally 
(for  example,  administrative  services, 
committee  work,  teaching,  and 
supervision)  can  be  covered  under  Part 
A  or  Part  B,  depending  on  the  provider's 
setting. 

As  required  by  section  1887(a)(2)(B) 
of  the  Act,  allowable  compensation  for 
services  furnished  by  physicians  to 
providers  that  are  paid  by  Medicare  on 
a  reasonable  cost  basis  is  subject  to 
reasonable  compensation  equivalent 
(RCE)  limits.  Under  these  limits, 
payment  is  determined  based  on  the 
lower  of  the  actual  cost  of  the  services 
to  the  provider  (that  is,  any  form  of 
compensation  to  the  physician)  or  a 
reasonable  compensation  equivalent. 
For  purposes  of  applying  the  RCE  lunits, 
physician  compensation  costs  means 
monetary  payments,  fringe  benefits, 
deferred  compensation  and  any  other 
items  of  value  (excluding  office  space  or 
billing  and  collection  services)  that  a 
provider  or  other  organization  furnishes 
a  physician  in  return  for  the  physician's 
services. 

The  RCE  limits  do  not  apply  to  the 
costs  of  physician  compensation  that  are 
attributable  to  furnishing  inpatient 
hospital  services  paid  under  the  IPPS  or 
as  GME  costs.  In  addition,  RCE  limits  do 
not  apply  to  the  costs  CAHs  incur  in 
compensating  physicians  for  services. 
Furthermore,  compensation  that  a 
physician  receives  for  activities  that 
may  not  be  paid  under  either  Part  A  or 
Part  B  is  not  considered  in  applying  the 
RCE  limits. 

The  limits  apply  equally  to  all 
physician  services  to  providers  that  are 
payable  on  a  reasonable  cost  basis  under 
Medicare.  If  a  physician  receives  any 
compensation  from  a  provider  for  his  or 
her  physician  services  to  the  provider 
(that  is,  those  services  that  benefit 
patients  generally),  payment  to  those 
affected  providers  for  the  costs  of  such 
compensation  is  subject  to  the  RCE 


limits.  The  RCE  limits  are  not  applied 
to  payment  for  services  that  are 
identifiable  medical  or  surgical  services 
to  individual  patients  and  paid  under 
the  physician  fee  schedule,  even  if  the 
physician  agrees  to  accept 
compensation  (for  example,  from  a 
hospital)  for  those  services.  (However, 
payments  to  teaching  hospitals  that 
have  elected  to  be  paid  for  these 
services  on  a  reasonable  cost  basis  in 
accordance  with  section  1861(b)(7)  of 
the  Act  are  subject  to  the  limits.) 

Section  415.70(b)  of  the  regulations 
specifies  the  methodology  for 
determining  annual  RCE  limits, 
considering  average  phyrician  incomes 
by  specialty  and  type  of  location,  to  the 
extent  possible  using  the  best  available 
data.  On  October  31,  1997,  the  revised 
RCE  limits  update  methodology  was 
published  in  the  Federal  Register  (62 
FR  59075).  For  cost  reporting  periods 
begiiming  on  or  after  January  1,  1998, 
updates  to  the  RCE  limits  are  calculated 
using  the  Medicare  Economic  Index 
(MEI).  The  inflation  factor  used  to 
develop  the  initial  RCE  limits  and, 
subsequently,  to  update  those  limits  to 
reflect  increases  in  net  physician 
compensation  was  the  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U). 
In  1998,  we  revised  the  update 
methodology  for  the  RCE  limits  by 
replacing  the  CPl-U  with  the  inflation 
factor  for  the  physician  fee  schedule 
(the  MEI)  to  achieve  a  measiu-e  of 
consistency  in  the  methodologies 
employed  to  determine  reasonable 
payments  to  physicians  for  direct 
medical  and  surgical  services  furnished 
to  individual  patients  and  reasonable 
compensation  levels  for  physicians' 
services  that  benefit  provider  patients 
generally. 

2.  Updated  RCE  Limits 

In  the  May  19,  2003  proposed  rule,  we 
indicated  our  intent  to  publish  updated 
payment  limits  on  the  amount  of 
allowable  compensation  for  services 
furnished  by  physicians  to  providers  in 
this  FY  2004  IPPS  final  rule.  These 
revised  RCE  limits  are  based  on  updated 
economic  index  data  and  replace  the 
limits  that  were  published  in  the 
Federal  Register  on  May  5,  1997  (62  FR 
24483).  We  calculated  the  revised  RCE 
limits  by  using  the  methodology 
published  in  the  Federal  Register  on 
October  31,  1997  (62  FR  59075).  These 
limits  are  specified  in  the  chart  below 
and  are  effective  for  cost  reporting 
periods  beginning  on  or  after  January  1, 
2004. 

The  revised  RCE  limits  are  mere 
updates  that  have  been  calculated  by 
applying  the  most  recent  economic 
index  data.  In  the  proposed  rule,  we  did 


not  propose  to  change  the  methodology 
used  to  determine  the  limits.  We 
indicated  that,  in  accordance  with 
.§  415.70(f),  we  are  allowed  to  publish 
the  revised  RCE  limits  in  a  final  rule 
without  prior  publication  of  a  proposed 
rule  for  public  comment.  Furthermore, 
indicated  our  belief  that  publication  of 
the  revised  RCE  limits  in  a  proposed 
rule  with  opportunity  for  public 
comment  was  unnecessary,  and  that  we 
found  good  cause  to  waive  the 
procedure. 

Comment:  One  commenter  was 
encouraged  to  learn  of  our  proposal  to 
publish  updated  RCE  limits  and 
suggested  that  these  updates  occur  on 
an  annual  basis. 

Response:  We  will  continue  to  review 
the  RCE  limits  on  a  regular  basis  by 
applying  the  most  recent  economic 
index  data  and  publish  updates  as 
necessary. 

3.  Application  of  RCE  Limits 

This  section,  as  well  as  the  two 
following  sections,  is  not  describing 
new  policy,  but  rather  is  simply  a 
discussion  of- a  continuation  of  the 
existing  policies  with  respect  to  the 
application  of  and  exceptions  to  the 
RCE  limits  and  the  geographic  area 
classifications  used  for  purposes  of 
establishing  the  RCE  limits.  We  will 
continue  to  use  the  RCE  limits  to 
compute  Medicare  payments  when  a 
physician  is  compensated  by  a  provider 
that  is  subject  to  the  RCE  limits  in  some 
or  all  of  its  areas.  We  also  will  use  these 
limits  when  the  physician  is 
compensated  by  any  other  related 
organization  for  physician 
administrative,  supervisory,  and  other 
provider  services  paid  under  Medicare. 
In  applying  the  RCE  limits,  the 
intermediary  will  assign  each 
compensated  physician  to  the  most 
appropriate  specialty  category.  If  no 


specialty  category  is  appropriate  (for 
example,  in  determining  the  reasonable 
cost  for  an  emergency  room  physician), 
the  fiscal  intermediary  will  use  the  RCE 
level  for  the  "Total"  category,  which  is 
based  on  income  data  for  all  physicians. 
The  fiscal  intermediary  will  determine 
the  appropriate  geographic  area 
classification  given  in  Table  9  of  the 
addendum  of  this  final  rule. 

If  the  physician's  contractual 
compensation  covers  all  duties, 
activities,  and  services  furnished  to  the 
provider  and  to  its  patients  and  the 
physician  is  employed  full-time,  the 
appropriate  specialty  compensation 
limit  will  be  used  and  adjusted  by  the 
physician's  allocation  agreement  to 
arrive  at  the  program's  share  of 
allowable  costs  as  physician 
compensation  costs.  In  the  absence  of  an 
allocation  agreement,  we  generally  will 
assume  that  100  percent  of  the 
compensation  was  related  to  services 
paid  under  the  physician  fee  schedule 
and  that  there  are  no  allowable  costs  for 
the  physician's  services  to  the  provider. 

If  a  physician's  compensation  from 
the  provider  represents  payment  only 
for  services  that  benefit  patients 
generally  (that  is,  the  physician  bills 
fees  for  all  services  furnished  to 
individual  patients),  the  appropriate 
specialty  compensation  limit  will  be 
used.  If  a  physician  is  employed  by  a 
provider  to  furnish  services  of  general 
benefit  to  patients  on  other  than  a  full- 
time  basis,  the  RCE  amount  will  be 
adjusted  upward  or  downward  to  reflect 
the  percentage  of  time  his  or  her  actual 
hours  related  to  a  full  work  year  of  2.080 
hours. 

4.  Exceptions  to  the  RCE  Limits 

Some  providers,  particularly  but  not 
exclusively  small  or  rural  hospitals,  may 
be  unable  to  recruit  or  maintain  an 
adequate  number  of  physicians  at  a 


compensation  level  within  the 
prescribed  limits.  In  accordance  with 
section  1887(a)(2)(C)  of  the  Act,  if  a 
provider  is  able  to  demonstrate  to  the 
intermediary  its  inability  to  recruit  or 
maintain  physicians  at  a  compensation 
level  allowable  under  the  RCE  limits  (as 
documented,  for  example,  by 
unsuccessful  advertising  through 
national  medical  or  health  care 
publications),  the  intermediary  may 
grant  an  exception  to  the  RCE  limits 
established  under  these  rules. 

5.  Geographic  Area  Classifications  for 
RCE  Limits 

We  adjust  the  RCE  limits  to  account 
for  differences  in  salary  levels  by 
location  as  well  as  by  specialty.  Under 
our  methodology  for  establishing  limits, 
and  in  the  limits  set  forth  below,  we 
have  classified  geographic  areas  into 
three  types:  nonmetropolitan  areas, 
metropolitan  areas  less  than  1  million, 
and  metropolitan  areas  greater  than  1 
million. 

As  we  do  for  purposes  of  the  IPPS  and 
the  physician  fee  schedule,  we  use  the 
most  current  MSA  designations  for 
purposes  of  establishing  the  RCE  limits. 
In  New  England,  we  use  the  NECMAs 
for  this  purpose.  Tables  4A  and  4B  of 
the  Addendum  to  this  final  rule 
includes  information  that  identifies,  by 
type  of  location  (urban  and  rural),  the 
geographic  areas  affected;  that  is,  they 
list  all  MSAs  cuid  their  constituent 
counties  and  identifies  whether  their 
population  are  classified  as  large  urban. 
Any  county  not  listed  in  the  tables  and 
all  other  affected  U.S.  possessions  and 
territories  not  part  of  a  State  are 
considered  rural  areas.  This  information 
will  enable  providers,  physicians. 
Medicare  fiscal  intermediaries,  and 
other  members  of  the  public  to 
determine  which  RCE  limit  level  will 
apply  in  specific  areas. 


Estimates  of  FTE  Annual  Average  Net  Compensation  Levels  for  Cost  Reporting  Periods  Beginning  on  or 

After  January  1 ,  2004  * 


Specialty 


Total  

General/Family  Practice  

Internal  Medicine  

Surgery  

Pediatrics  

OB/GYN 

Radiology  

Psychiatry  

Anesthesiology 

Pathology  

'All  figures  are  rounded  to  the  nearest  S100. 


Nonmetropolitan 
areas 


159.800 
142,500 
150,200 
182,900 
130,900 
200,300 
217,600 
138,700 
167,500 
208,000 


Metropolitan  areas 
less  than  one  mil- 
lion 


Metropolitan  areas 

greater  than  one 

million 


171.400 
136,700 
154.100 
204,100 
152,100 
194,500 
231,100 
142,500 
200,300 
219,500 


177,200 
138,700 
165,600 
208,000 
140,600 
196,400 
225.300 
154,100 
200,300 
215,700 
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that  qualify  imder  the  thresholds 
established  for  each  fiscal  year  that  are 
specified  in  §412. 312(c)  of  existing 
regulations. 

During  the  10-year  transition  period, 
a  new  hospital  (as  defined  at  412.300(b)) 
was  exempt  from  the  capital  PPS  for  its 
first  2  years  of  operation  and  was  paid 
85  percent  of  its  reasonable  costs  during 
that  period.  Originally,  this  provision 
was  effective  only  through  the  transition 
period  and,  therefore,  ended  with  cost 
reporting  periods  beginning  in  FY  2002. 
As  we  discussed  in  the  August  1,  2002 
final  rule  (67  FR  50101),  this  payment 
provision  was  implemented  to  provide 
special  protection  to  new  hospitals 
during  the  transition  period  in  response 
to  concerns  that  prospective  payments 
under  a  DRG  system  may  not  be 
adequate  initially  to  cover  the  capital 
costs  of  newly  built  hospitals. 
Therefore,  we  believe  that  the  rationale 
for  this  policy  applies  to  new  hospitals 
after  the  transition  period  as  well,  and 
in  that  same  final  rule,  we  established 
regulations  under  §412. 304(c)(2)  that 
provide  the  same  special  payment  to 
new  hospitals  for  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2002. 
Therefore,  a  new  hospital,  defined 
under  §  412.300(b),  is  paid  85  percent  of 
its  allowable  Medicare  inpatient 
hospital  capital-related  costs  through  its 
first  2  years  of  operation  unless  the  new 
hospital  elects  to  receive  fully 
prospective  payment  based  on  100 
percent  of  the  Federal  rate.  (For  more 
detailed  information  regarding  this 
policy,  see  the  August  1,  2002  IPPS  final 
rule  (67  FR  50101).) 

Regulations  at  §41 2.348(f)  provide 
that  a  hospital  may  request  an 
additional  payment  if  the  hospital 
incurs  unanticipated  capital 
expenditures  in  excess  of  $5  million  due 
to  extraordinary  circumstances  beyond 
the  hospital's  control.  This  policy  was 
established  for  hospitals  during  the  10- 
year  transition  period,  but  we 
established  regulations  at  §  412.312(e)  to 
specifS'  that  payments  for  extraordinary 
circumstances  are  also  made  for  cost 
reporting  periods  after  the  transition 
period  (that  is,  cost  reporting  periods 
beginning  on  or  after  October  1,  2001). 
(For  more  detailed  information 
regarding  this  policv.  refer  to  the  August 
1.  2002  Federal  Re^ster  (67  FR  50102).) 

During  the  transition  period,  under 
§§  412.348(b)  through  (e),  eligible 
hospitals  could  receive  regular 
exception  payments.  These  exception 
payments  guaranteed  a  hospital  a 
minimum  payment  of  a  percentage  of  its 
Medicare  allowable  capital-related  costs 
depending  on  the  class  of  hospital 
(§  412.348(c)).  However,  after  the  end  of 
the  transition  period,  eligible  hospitals 


can  receive  additional  payments  under 
the  special  exceptions  provisions  at 
§  412.348(g),  which  guarantees  an 
eligible  hospital  a  minimum  payment  of 
70  percent  of  its  Medicare  allowable 
capital-related  costs.  Special  exceptions 
payments  may  be  made  only  for  the  10 
years  after  the  cost  reporting  year  in 
which  the  hospital  completes  its 
qualifying  project,  which  can  be  no  later 
than  the  hospital's  cost  reporting  period 
beginning  before  October  1,  2001.  Thus, 
an  eligible  hospital  may  receive  special 
exceptions  payments  for  up  to  10  years 
beyond  the  end  of  the  capital  PPS 
transition  period.  Hospitals  eligible  for 
special  exceptions  payments  were 
required  to  submit  documentation  to  the 
intermediary  indicating  the  completion 
date  of  their  project.  (For  more  detailed 
information  regarding  the  special 
exceptions  policy  under  §  412.348(g), 
refer  to  the  August  1,  2001  IPPS  final 
rule  (66  FR  39911  through  39914)  and 
the  August  1,  2002  IPPS  final  rule  (67 
FR  50102).) 

VI.  Changes  for  Hospitals  and  Hospital 
Units  Excluded  From  the  IPPS 

A.  Payments  to  Excluded  Hospitals  and 
Hospital  Units  (§§  413.40(c),  (d).  and  (fl) 

1.  Payments  to  Existing  Excluded 
Hospitals  and  Hospital  Units 

Section  1886(b)(3)(H)  of  the  Act  (as 
amended  by  section  4414  of  Pub.  L. 
105-33)  established  caps  on  the  target 
amounts  for  certain  existing  hospitals 
and  hospital  units  excluded  from  the 
IPPS  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1997 
through  September  30,  2002.  For  this 
period,  the  caps  on  the  target  amounts 
apply  to  the  following  three  classes  of 
excluded  hospitals  or  units:  psychiatric 
hospitals  and  units,  rehabilitation 
hospitals  and  units,  and  LTCHs. 

In  accordance  with  section 
1886(b)(3){H)(i)  of  the  Act  and  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2002,  payments  to 
these  classes  of  existing  excluded 
hospitals  or  hospital  units  are  no  longer 
subject  to  caps  on  the  target  amounts.  In 
accordance  with  existing 
§§413.40(c)(4)(ii)  and  (d)(l)(i)  and  (ii), 
where  applicable,  excluded  psychiatric 
hospitals  and  units  continue  to  be  paid 
on  a  reasonable  cost  basis,  and 
payments  are  based  on  their  Medicare 
inpatient  operating  costs,  not  to  exceed 
the  ceiling.  The  ceiling  would  be 
computed  using  the  hospital's  or  unit's 
target  amount  from  the  previous  cost 
reporting  period,  updated  by  the  rate-of- 
increase  specified  in  §413.40(c)(3)(viii) 
of  the  regulations,  and  then  multiplying 
this  figure  by  the  number  of  Medicare 
discharges.  Effective  for  cost  reporting 
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periods  beginning  on  or  after  October  1 , 
2002,  rehabilitation  hospitals  and  units 
are  paid  100  percent  of  the  Federal  rate. 
Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2002. 
LTCHs  also  are  no  longer  paid  on  a 
reasonable  cost  basis  but  are  paid  under 
a  DRG-based  PPS.  As  part  of  the  PPS  for 
LTCHs,  we  established  a  5-year 
transition  period  from  reasonable  cost- 
based  reimbursement  to  a  fully  Federal 
PPS.  However,  a  LTCH,  subject  to  the 
blend  methodology,  may  elect  to  be  paid 
based  on  a  100  percent  of  the  Federal 
prospective  rate.  (Sections  VI.A.3.  and 
4.  of  this  preamble  contain  a  more 
detailed  discussion  of  the  IRF  PPS  and 
the  LTCH  PPS.) 

2.  Updated  Caps  for  New  Excluded 
Hospitals  and  Units 

Section  1886(b)(7)  of  the  Act 
establishes  a  payment  limitation  for  new 
psychiatric  hospitals  and  units,  new 
rehabilitation  hospitals  and  units,  and 
new  LTCHs.  A  discussion  of  how  the 
payment  limitation  was  calculated  can 
be  found  in  the  August  29,  1997  final 
rule  with  comment  period  (62  FR 
46019);  the  May  12,  1998  final  rule  (63 
FR  26344);  the  July  31,  1998  final  rule 
(63  FR  41000);  and  the  July  30,  1999 
final  rule  (64  FR  41529).  Under  the 
statute,  a  "new"  hospital  or  unit  is  a 
hospital  or  unit  that  falls  within  one  of 
the  three  classes  of  hospitals  or  units 
(psychiatric,  rehabilitation  or  long-term 
care)  that  first  receives  payment  as  a 
hospital  or  linit  excluded  from  the  IPPS 
on  or  after  October  1,  1997. 

The  amount  of  payment  for  a  "new" 
psychiatric  hospital  or  unit  would  be 
determined  as  follows: 

•  Under  existing  §413.40(f)(2)(ii),  for 
the  first  two  12-month  cost  reporting 
periods,  the  amount  of  payment  is  the 
lesser  of:  (1)  the  operating  costs  per 
case;  or  (2)  110  percent  of  the  national 
median  (as  estimated  by  the  Secretary) 
of  the  target  amounts  for  the  same  class 
of  hospital  or  unit  for  cost  reporting 
periods  ending  during  FY  1996,  updated 
by  the  hospital  market  basket  increase 
percentage  to  the  fiscal  year  in  which 
the  hospital  or  unit  first  receives 
payments  under  section  1886  of  the  Act. 
as  adjusted  for  differences  in  area  wage 
levels. 

•  Under  existing  §413. 40(c)(4)(v),  for 
cost  reporting  periods  following  the 
hospital's  or  unit's  first  two  12-month 
cost  reporting  periods,  the  target  amoujit 
is  equal  to  the  amount  determined 
under  section  1886(b)(7)(A)(i)  of  the  Act 
for  the  third  period,  updated  by  the 
applicable  hospital  market  basket 
increase  percentage. 

The  amounts  included  in  the 
following  table  reflect  the  updated  110 


percent  of  the  national  median  target 
amounts  of  new  excluded  psychiatric 
hospitals  and  units  for  cost  reporting 
periods  beginning  during  FY  2004. 
These  figures  are  updated  with  the  most 
recent  data  available  to  reflect  the 
projected  market  basket  increase 
percentage  of  3.4  percent.  This 
percentage  change  in  the  market  basket 
reflects  the  average  change  in  the  price 
of  goods  and  services  purchased  by 
hospitals  to  furnish  inpatient  hospital 
services  (as  projected  by  the  Office  of 
the  Actuary  of  CMS  based  on  its 
historical  experience  with  the  IPPS).  For 
a  new  provider,  the  labor-related  share 
of  the  target  amount  is  multiplied  by  the 
appropriate  geographic  area  wage  index, 
without  regard  to  IPPS  reclassifications, 
and  added  to  the  nonlabor-related  share 
in  order  to  determine  the  per  case  limit 
on  payment  under  the  statutory 
payment  methodology  for  new 
providers. 
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Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2002. 
this  payment  limitation  is  no  longer 
applicable  to  new  LTCHs  because  they 
are  paid  100  percent  of  the  Federal  rate. 
Under  the  LTCH  PPS.  a  new  LTCH  is 
defined  as  a  provider  of  inpatient 
hospital  services  that  meets  the 
qualifying  criteria  for  LTCHs  specified 
under  §41 2.23(e)(1)  and  (e)(2)  and 
whose  first  cost  reporting  period  as  a 
LTCH  begins  on  or  after  October  1 ,  2002 
(§  412.23(e)(4)).  (We  note  that  this 
definition  of  new  LTCHs  should  not  be 
confused  with  those  LTCHs  first  paid 
under  the  TEFTiA  payment  system  for 
discharges  occurring  on  or  after  October 
1,  1997,  and  before  October  1.  2002.) 
New  LTCHs  are  paid  based  on  100 
percent  of  the  fully  Federal  prospective 
rate  (they  may  not  participate  in  the  5- 
year  transition  from  cost-based 
reimbursement  to  prospective  payment). 
In  contrast,  those  "new"  LTCHs  that 
meet  the  definition  of  "new"  under 
§413.40(f)(2)(ii)  and  that  have  their  first 
cost  reporting  periods  beginning  on  or 
after  October  1,  1997.  and  before 
October  1.  2002.  may  be  paid  under  the 
LTCH  PPS  transition  methodology. 
Since  those  hospitals  by  definition 
would  have  been  considered  new  before 
October  1.  2002.  they  would  have  been 
subject  to  the  updated  payment 
limitation  on  new  hospitals  that  was 
published  in  the  FY  2003  IPPS  final  rule 
(67  FR  50103).  Under  §  413.40{f)(2)(ii). 


the  "new"  hospital  would  be  subject  to 
the  same  cap  in  its  second  cost  reporting 
period;  this  cap  would  not  be  updated 
for  the  new  hospital's  second  cost 
reporting  year.  "Thus,  because  the  same 
cap  is  to  be  used  for  the  new  LTCH's 
first  two  cost  reporting  periods,  it  is  no 
longer  necessary  to  publish  an  updated 
cap  for  new  LTCHs. 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2002. 
this  payment  limitation  is  no  longer 
applicable  to  new  rehabilitation 
hospitals  and  units  because  they  are 
paid  100  percent  of  the  Federal 
prospective  rate  under  the  IRF  PPS. 
Therefore,  it  is  also  no  longer  necessary 
to  update  the  payment  limitation  for 
new  rehabilitation  hospitals  or  units. 

3.  Implementation  of  a  PPS  for  IRFs 

Section  1886(j)  of  the  Act.  as  added  by 
section  4421(a)  of  Pub.  L.  105-33. 
provided  the  phase-in  of  a  case-mix 
adjusted  PPS  for  inpatient  hospital 
services  furnished  by  a  rehabilitation 
hospital  or  a  rehabilitation  hospital  unit 
(referred  to  in  the  statute  as 
rehabilitation  facilities)  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2000,  and  before  October  1, 
2002.  with  a  fully  implemented  PPS  for 
cost  reporting  periods  beginning  on  or 
after  October  1.  2002.  Section  1886(j)  of 
the  Act  was  amended  by  section  125  of 
Pub.  L.  106-113  to  require  the  Secretary 
to  use  a  discharge  as  the  payment  unit 
under  the  PPS  for  inpatient  hospital 
services  furnished  by  rehabilitation 
facilities  and  to  establish  classes  of 
patient  discharges  by  functional-related 
groups.  Section  305  of  Pub.  L.  106-554 
further  amended  section  1886(j)  of  the 
Act  to  allow  rehabilitation  facilities, 
subject  to  the  blend  methodology,  to 
elect  to  be  paid  the  full  Federal 
prospective  payment  rather  than  the 
transitional  period  payments  specified 
in  the  Act. 

On  August  7,  2001,  we  issued  a  final 
rule  in  the  Federal  Register  (66  FR 
41316)  establishing  the  PPS  for 
inpatient  rehabilitation  facilities, 
effective  for  cost  reporting  periods 
beginning  on  or  after  January  1,  2002. 
Under  the  IRF  PPS,  for  cost  reporting 
periods  beginning  on  or  after  January'  1 , 
2002,  and  before  October  1,  2002, 
payment  consisted  of  33 Vj  percent  of 
the  facility-specific  payment  amount 
(based  on  the  reasonable  cost-based 
reimbursement  methodology)  and  66% 
percent  of  the  adjusted  Federal 
prospective  payment.  For  cost  reporting 
periods  beginning  on  or  after  October  1 . 
2002.  payments  are  based  entirely  on 
the  Federal  prospective  payment  rate 
determined  under  the  IRF  PPS.  We  plan 
to  issue  in  the  Federal  Register  by 
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Federal  rate  percentage  would  be  used 
to  determine  a  LTCI^H's  total  payment 
under  the  LTCH  PPS  during  the 
transition  period.  Certain  LTCHs  may 
elect  to  be  paid  based  on  100  percent  of 
the  Federal  prospective  rate.  All  LTCHs 
will  be  paid  under  the  fully  Federal 
prospective  rate  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
2006. 

We  published  in  the  Federal  Register 
on  June  6.  2003  a  final  rule  (68  FR 
34122)  that  updated  the  payment  rates 
for  the  LTCH  PPS  and  made  policy 
changes  effective  for  a  new  LTCH  PPS 
rate  year  of  July  1,  2003  through  June  30. 
2004. 

6.  Report  of  Adjustment  (Exception) 
Payments 

Section  4419(b)  of  Pub.  L.  105-33 
requires  the  Secretary  to  publish 
annually  in  the  Federal  Register  a 
report  describing  the  total  amount  of 
adjustment  (exception)  payments  made 
to  excluded  hospitals  and  units,  by 
reason  of  section  1886(b)(4)  of  the  Act, 
during  the  previous  fiscal  year. 
However,  the  data  on  adjustment 
payments  made  during  the  previous 
fiscal  year  are  not  available  in  time  to 
publish  a  report  describing  the  total 
amount  of  adjustment  payments  made 
to  all  excluded  hospitals  and  units. 

The  process  of  requesting, 
adjudicating,  and  awarding  an 
adjustment  payment  is  likely  to  occur 
over  a  2-year  period  or  longer.  First,  an 
excluded  hospital  or  unit  must  file  its 
cost  report  for  a  fiscal  year"  with  its 
intermediary  within  5  months  after  the 


close  of  its  cost  reporting  period.  The 
fiscal  intermediar>'  then  reviews  the  cost 
report  and  issues  a  Notice  of  Program 
Reimbursement  (NPR)  within 
approximately  2  months  after  the  filing 
of  the  cost  report.  If  the  hospital's 
operating  costs  are  in  excess  of  the 
ceiling,  the  hospital  may  file  a  request 
for  an  adjustment  payment  within  6 
months  from  the  date  of  the  NPR.  The 
intermediary,  or  CMS,  depending  on  the 
type  of  adjustment  requested,  then 
reviews  the  request  and  determines  if  an 
adjustment  payment  is  warranted.  This 
determination  is  often  not  made  until 
more  than  6  months  after  the  date  the 
request  is  filed.  Therefore,  it  is  not 
possible  to  provide  data  in  this  final 
rule.  However,  in  an  attempt  to  provide 
interested  parties  with  data  on  the  most 
recent  adjustments  for  which  we  do 
have  data,  we  are  publishing  data  on 
adjustments  that  were  processed  by  the 
fiscal  intermediary  or  CMS  during  FY 
2002. 

The  table  below  includes  the  most 
recent  data  available  from  the  fiscal 
intermediaries  and  CMS  on  adjustment 
payments  that  were  adjudicated  during 
FY  2002.  As  indicated  above,  the 
adjustments  made  during  FY  2002  only 
pertain  to  cost  reporting  periods  ending 
in  years  prior  to  FY  2001.  Total 
adjustment  payments  awarded  to 
excluded  hospitals  and  units  during  FY 
2002  are  $8,541,349.  The  table  depicts 
for  each  class  of  hospital,  in  the 
aggregate,  the  number  of  adjustment 
requests  adjudicated,  the  excess 
operating  cost  over  ceiling,  and  the    • 
amount  of  the  adjustment  payment. 


Class  of  hospital 


Number 


14 

7 
2 
4 
1 
2 


Excess  cost  over 
ceiling 


S6.330.380 
7,524,434 

23,462,335 
3,336,306 

70,078,995 
113,304 


Adjustment  pay- 
ments 

SI  .058,646 

3,717,465 

1,713.364 

997.269 

1,018,919 

35,686 


Services  Furnished  at 
in-Hospitals  and  Satellite 


lations  at  §  412.22(e) 
hospil  al-within-a-hospital  as  a 
o  xupies  space  in  the  same 
ther  hospital,  or  in  one 
Duildings  located  on  the 
buildings  used  by 
.  Moreover,  existing 
ides  for  the 
of  hospitals-within- 
ere  in  existence  on  or 
30,  1995. 


Sections  412.22(h)  and  412.25(e), 
relating  to  satellites  of  hospitals  and 
hospital  units,  respectively,  excluded 
from  the  IPPS,  define  a  satellite  facility 
as  a  part  of  a  hospital  or  unit  that 
provides  inpatient  services  in  a  building 
also  used  by  another  hospital,  or  in  one 
or  more  entire  buildings  located  on  the 
same  campus  as  buildings  used  by 
another  hospital.  Sections  412.22(h)(3) 
and  412.25(e)(3)  provide  for  the 
grandfathering  of  excluded  hospitals 
and  units  that  were  structured  as 
satellite  facilities  on  September  30. 
1999,  to  the  extent  they  operate  under 


the  same  terms  and  conditions  in  effect 
on  that  date. 

In  providing  for  the  grandfathering  of 
satellite  facilities  of  hospitals  and 
hospital  units,  we  believed  it  was 
appropriate  to  require  that  the  satellite 
facilities  operate  under  the  same  terms 
and  conditions  that  were  in  effect  on 
September  30.  1999.  There  are 
similarities  between  the  definition  of 
satellite  facilities  and  the  definition  of 
hospitals-within-hospitals  (that  is, 
hospitals-within-hospitals  and  satellite 
facilities  are  both  physically  located  in 
acute  care  hospitals  that  are  paid  for 
their  inpatient  services  on  a  prospective 
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payment  basis).  Also,  satellite  facilities 
of  both  excluded  hospitals  and  hospital 
units  and  hospitals-within-hospitals 
provide  inpatient  hospital  services  that 
are  paid  at  a  higher  rate  than  would 
apply  if  the  facilities  were  treated  by 
Medicare  as  part  of  an  acute  care 
hospital. 

In  the  May  19,  2003  proposed  rule,  we 
proposed  to  revise  §  412.22(f)  to  specify 
that,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
2003,  a  hospital  operating  as  a  hospital- 
within-a-hospital  on  or  before 
September  30.  1995,  is  exempt  from  the 
criteria  in  §412. 22(e)(1)  through  (e)(5) 
only  if  the  hospital-within-a-hospital 
continues  to  operate  under  the  same 
terms  and  conditions  in  effect  as  of 
September  30,  1995.  The  intent  of  the 
grandfathering  provision  was  to  ensure 
that  hospitals  that  had  been  in  existence 
prior  to  the  effective  date  of  oiu 
hospital-within-hospital  requirements 
should  not  be  adversely  affected  by 
those  requirements.  To  the  extent 
hospitals  were  already  operating  as 
hospitals-within-hospitals  without 
meeting  those  requirements,  we  believe 
it  is  appropriate  to  limit  the 
grandfathering  provision  to  those 
hospitals  that  continue  to  operate  in  the 
same  manner  as  they  had  operated  prior 
to  the  effective  date  of  those  rules. 
However,  if  a  hospital  changes  the  way 
it  operates  (for  example,  adds  more 
beds)  subsequent  to  the  effective  date  of 
the  new  rules,  it  should  no  longer 
receive  the  benefit  of  the  grandfathering 
provision. 

Under  §412. 22(e),  we  specify  the 
criteria  that  a  hospital-within-a-hospital 
is  required  to  meet  in  order  to  be 
excluded  from  the  IPPS.  One  of  these 
criteria,  under  §412.22(e){5)(i),  requires 
that  a  hospital-within-a-hospital  is  able 
to  perform  basic  hospital  functions  (for 
example,  medical  record  services  and 
nursing  services)  that  are  presently 
included  in  the  Medicare  hospital 
conditions  of  participation  under  Part 
482  of  the  Medicare  regulations.  These 
requirements  were  first  included  in  Part 
412  in  response  to  hospitals  organizing 
themselves  as  what  is  referred  to  as  the 
hospital-within-a-hospital  model.  Thus, 
to  avoid  recognizing  nominal  hospitals, 
while  allowing  hospitals  adequate 
flexibility  and  opportunity  for  legitimate 
networking  and  sharing  of  services,  we 
included,  by  reference,  certain  hospital 
conditions  of  participation  as  additional 
criteria  in  Part  412  for  hospitals-within- 
hospitals  that  request  exclusion  from 
the  IPPS.  (Further  discussion  can  be 
found  in  a  final  rule  published  in  the 
Federal  Register  on  September  1 ,  1 994 
(59  FR  45389).)  Modifications  to  the 
conditions  of  participation  have  been 


made  since  the  publication  of  that 
September  1,  1994  final  rule.  Thus,  we 
need  to  update  the  references  to  the 
conditions  of  participation  in 
§412.22(e)(5)(i)  to  make  them  consistent 
with  existing  provisions  under  the  basic 
hospital  conditions  of  participation. 
Therefore,  we  also  proposed  to  amend 
§412.22(e)(5)(i)  to  add  references  to 
§482.43  (discharge  planning)  and 
§482.45  (organ,  tissue,  and  eye 
procurement)  as  basic  hospital  functions 
that  a  hospital-within-a-hospital  would 
also  be  required  to  meet. 

Comment:  Several  commenters 
disagreed  with  our  proposal  to  require 
grandfathered  hospitals-within- 
hospitals  to  continue  to  operate  under 
the  same  terms  and  conditions  that  were 
in  place  on  September  30.  1995  (for 
example,  adding  beds).  These 
commenters  believed  that  the  adoption 
of  this  proposal  could  result  in  a 
decertification  of  a  number  of  LTCHs. 
thus  depriving  Medicare  beneficiaries  of 
specialized  services  and  unique 
programs.  They  asserted  that  CMS  is 
requiring  these  grandfathered  hospitals- 
within-hospitals  to  either  reverse  their 
previously  approved  changes  or  lose 
their  certification,  which  would 
retroactively  reverse  prior  governmental 
approvals  of  LTCH  changes.  The 
commenters  further  asserted  that  there 
is  no  good  reason  to  treat  these  hospitals 
any  differently  from  other  providers 
participating  in  the  Medicare  program,  a 
practice  that  the  commenters  believed 
would  result  in  inequitable  treatment  of 
patients  as  well  as  employees. 
Furthermore,  the  coinmenters  expressed 
concern  that  the  proposed  effective  date 
timeframe  for  implementation  (that  is, 
60  days)  is  too  short  for  purposes  of 
implementing  this  proposed  change 
because  it  would  not  allovv  adequate 
time  for  providers  to  undo  previous 
changes. 

Response:  We  have  reviewed  the 
commenters'  concerns  with  regard  to 
our  proposal  to  require  "grandfathered" 
hospitals-within-hospitals  to  continue 
to  operate  under  the  same  terms  and 
conditions  that  were  in  place  on 
September  30,  1995.  We  understand  the 
commenters'  concern  that  adoption  of 
this  change  as  proposed  could  adversely 
impact  some  grandfathered  hospitals- 
within-hospitals  that,  over  the  years, 
have  made  changes  to  the  terms  and 
conditions  under  which  they  operate. 

After  careful  consideration  of  the 
comments,  we  have  decided  to  revise 
§  412.22(f)  to  state  that  if  a  hospital- 
within-a-hospital  was  excluded  from  the 
IPPS  under  the  provisions  of  §412. 22(f) 
on  or  before  September  30,  1995,  and  at 
that  time  occupied  space  in  a  building 
also  used  by  another  hospital  or  in  one 


or  more  buildings  located  on  the  same 
campus  as  buildings  used  by  another 
hospital,  the  provisions  of  §41 2.22(e)  do 
not  apply  to  the  hospital  as  long  as  the 
hospital  meets  either  of  two  conditions: 
First,  under  §412. 22(f)(1).  the  hospital 
continues  to  operate  under  the  same 
terms  and  conditions,  including  the 
number  of  beds  and  square  footage 
considered  to  be  part  of  the  hospital  for 
purposes  of  Medicare  participation  and 
payment,  in  effect  on  September  30, 
1995.  Second,  under  §41 2.22(f)(2)  a 
hospital  that  changed  the  terms  and 
conditions  under  which  it  operates  after 
September  30,  1995  but  before  October 
1,  2003,  may  continue  in  its 
grandfathered  status  if  it  continues  to 
operate  under  the  same  terms  and 
conditions,  including  the  number  of 
beds  and  square  footage  considered  to 
be  part  of  the  hospital  for  purposes  of 
Medicare  participation  and  payment,  in 
effect  on  September  30,  2003.  the 
second  condition  was  added  in 
recognition  of  commenters  who 
suggested  that  hospitals  be  held 
harmless  for  past  changes  in  their  terms 
and  conditions  of  operation.  We  note 
that  any  changes  occurring  on  or  after 
October  1,  2003,  including  changes  in 
number  of  beds  or  square  footage,  could 
lead  to  a  loss  of  grandfathered  status. 

We  want  to  reiterate  that,  in 
establishing  grandfathering  provisions, 
our  general  intent  has  been  to  protect 
existing  hospitals  from  the  potentially 
adverse  impact  of  recent,  more  specific 
regulations  that  we  now  belieVe  to  be 
essential  to  the  goals  of  the  Medicare 
program.  However,  a  hospital  that 
continues  to  be  excluded  from  the  IPPS 
through  grandfathered  status  may  wish 
to  alter  the  terms  and  conditions  that 
were  in  effect  either  on  September  30. 
1995,  or  after  October  1.  2003.  as 
provided  in  revised  §41 2.22(h).  In  that 
circumstance,  in  order  to  continue  being 
paid  as  a  hospital  excluded  from  the 
IPPS,  the  hospital  would  need  to 
comply  with  the  general  hospital- 
within-a-hospital  requirements  set  forth 
in§412.22(ei 

We  plan  to  review  the  issue  of 
whether  further  revisions  to  this 
regulation  should  be  made  to  allow 
more  changes  in  operation  by 
grandfathered  hospital-within-hospitals. 
and  welcome  specific  suggestions  on 
this  issue. 

C.  Clarification  of  Classification 
Requirements  for  LTCHs 

Under  §41 2. 23(e)(2).  to  qualify  to  be 
excluded  from  the  IPPS  as  a  LTCH  and 
to  be  paid  under  the  LTCH  PPS.  a 
hospital  must  have  an  average  Medicare- 
length  of  stay  of  greater  than  25  days 
(which  includes  all  covered  and 
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noncovered  c  ays  of  stay  for  Medicare 
patients)  as  c  ilculated  under  the  criteria 
of  §  412.23(e;  (3).  In  calculating  this 
average  Medicare  inpatient  length  of 
stay,  data  from  the  hospital's  most 
recently  filed  cost  report  are  used  to 
make  this  del  ermination.  However,  if 
the  hospital  Y  as  not  yet  filed  a  cost 
report  or  if  there  is  an  indication  that 
the  most  rece  itly  filed  cost  report  does 
not  accuratel;  ■  reflect  the  hospital's 
current  Medii  :are  average  length  of  stay, 
data  from  the  most  recent  6-month 
period  are  us(  d. 

Our  interpretation  of  §412.23(e)(3){ii) 
and  (e){3)(iii)  was  to  allow  hospitals  that 
submit  data  f(ir  purposes  of  exclusion 
from  the  IPPS  to  use  a  period  of  at  least 
5  months  of  t  le  most  recent  data  from 
the  preceding  6-month  period.  This 
longstanding  jolicy  interpretation  was 
necessary  in  c  rder  to  comply  with  the 
time  requiren  ent  in  §  412.22(d)  that 
specifies  that,  for  purposes  of  the  IPPS, 
status  is  deter  mined  at  the  beginning  of 
each  cost  repc  rting  period  and  is 
effective  for  tl  e  entire  cost  reporting 
period.  There  ore.  in  the  May  19,  2003 
proposed  rule  we  proposed  to  revise 
§§412.23(e)(3  (ii)  and  (iii)  to  reflect  our 
longstanding  i  nterpretation  of  the 
regulations. 

Comment:  C  ine  commenter  suggested 
that  we  clarifj  the  source  of  our  data  for 
computing  th(  average  length  of  stay  for 
purposes  of  d(  signation  as  a  LTCH. 

Response:  A  Ithough  we  did  not 
propose  any  p  alicy  change  regarding  the 
average  lengt}  of  stay  calculation,  we 
did  describe  t  le  data  source  for  this 
calculation,  w  lich  is  set  forth  at 
§  412.23(e)(3).  Therefore,  we  will  take 
this  opportuni  ty  to  correct  an 
inadvertent  m  sstatement  of  the  data 
source  for  this  calculation  and  clarify 
present  data  ci  >llection  procedures.  In 
the  proposed  lule.  we  stated  that  we 
relied  on  data  Tom  a  ".  .  .  hospital's 
most  recently  iled  cost  report  .  .  ."  for 
determining  u  hether  it  qualified  as  a 
LTCH.  Howev  ;r.  the  regulation  does  not 
specify  or  reqi  ire  that  the  hospital's  cost 
report  (Hospitiil  and  Hospital  Health 
Care  Complex  Cost  Report.  CMS  Form 
2552-96)  be  tl  e  source  of  these  data 
used  in  the  de'  ermination  for  LTCH 
classification,  specifically,  the 
regulation  onl;  ■  notes  that  the 
calculation  rec  uires  dividing  t^e  total 
Medicare  inpa  ient  days  by  the  total 
number  of  MeJicare  discharges 
occurring  for  t  le  hospital's  most  recent 
complete  cost  vporting  period 
(§ 412.23(e)(3)  .  (A  detailed  description 
of  the  designat  on  process  is  included  in 


the  August  30 


2002  IPPS  final  rule  (67 


FR  55970  throi  igh  55974).) 

Prior  to  the  ( )ctober  1 .  2002 
implementatio  i  of  the  LTCH 


prospective  payment  system,  we  did 
rely  on  data  from  the  most  recently 
submitted  cost  report  for  this  purpose. 
In  addition,  the  calculation,  for 
purposes  of  qualifying  as  a  LTCH,  was 
based  on  total  days  and  discharges  for 
all  LTCH  inpatients.  However,  with  the 
implementation  of  the  LTCH  PPS,  we 
revised  §412.23(e)(3)(i)  to  only  count 
total  days  and  discharges  for  Medicare 
inpatients  (67  FR  55970,  August  30, 
2002).  Presently,  we  are  unable  to 
capture  these  data  on  our  present  cost 
reporting  forms.  Therefore,  until  the 
cost  reporting  form  is  revised,  for 
purposes  of  the  average  length  of  stay 
calculation,  we  will  be  relying  upon 
patient  census  data  extracted  from 
MedPAR  files  that  reflect  each  LTCH's 
cost  reporting  period.  Fiscal 
intermediaries  and  LTCHs  have  been 
informed  of  this  course  of  action 
through  official  agency  transmittals,  but 
we  want  to  emphasize  that  this 
temporary  shift  in  data  sources  should 
have  no  effect  on  the  evaluation  policy 
set  forth  in  regulations  at  §§  412.22(d) 
and  412.23(e)(3)  and  the  procedures 
described  in  the  August  30,  2002  final 
rule. 

D.  Criteria  for  Payment  on  a  Reasonable 
Cost  Basis  for  Clinical  Diagnostic 
Laboratory  Services  Performed  by  CAHs 

Section  1820  of  the  Act  provides  for 
the  establishment  of  Medicare  Rural 
Hospital  Flexibility  Programs,  under 
which  individual  States  may  designate 
certain  facilities  as  critical  access 
hospitals  (CAHs).  Facilities  that  are  so 
designated  and  meet  the  CAH 
conditions  of  participation  in  42  CFR 
Part  485,  Subpart  F.  will  be  certified  as 
CAHs  by  CMS.  Section  1834(g)  of  the 
Act  states  that  the  amount  of  payment 
for  outpatient  services  furnished  by  a 
CAH  will  be  the  reasonable  costs  of  the 
CAH  in  providing  these  services. 

Regulations  implementing  section 
1834(g)  of  the  Act  are  set  forth  at 
§413.70.  These  regulations  state,  in 
paragraph  (b)(2)(iii),  that  payment  to  a 
CAH  for  outpatient  clinical  diagnostic 
laboratory  tests  will  be  made  on  a 
reasonable  cost  basis  only  if  the 
individuals  for  whom  the  tests  are 
performed  are  outpatients  of  the  CAH, 
as  defined  in  §410.2,  at  the  time  the 
specimens  are  collected.  The  regulations 
also  state  that  clinical  diagnostic 
laboratory  tests  for  persons  who  are  not 
patients  of  the  CAH  at  the  time  the 
specimens  are  collected  will  be  paid  for 
in  accordance  with  the  provisions  of 
sections  1833(a)(1)(D)  and  1833(a)(2)(D) 
of  the  Act.  These  provisions,  which  also 
are  the  basis  for  payment  for  clinical 
diagnostic  laboratory  tests  performed  by 
independent  laboratories  and  by 


hospitals  on  specimens  drawn  at  other 
locations,  set  payment  at  the  least  of:  (1) 
charges  determined  under  the  fee 
schedule  as  set  forth  in  section 
1833(h)(1)  or  section  1834(d)(1)  of  the 
Act;  (2)  the  limitation  amount  for  that 
test  determined  under  section 
1833(h)(4)(B)  of  die  Act;  or  (3)  a 
negotiated  rate  established  under 
section  1833(h)(6)  of  the  Act.  Payments 
determined  under  this  methodology  are 
tj'pically  referred  to  as  "fee  schedule 
payments."  and  are  so  described  here 
both  for  ease  of  reference  and  to 
differentiate  them  from  payments 
determined  on  a  reasonable  cost  basis. 
The  definition  of  an  "outpatient"  in 
§  410.2  states  that  an  outpatient  means 
a  person  who  has  not  been  admitted  as 
an  inpatient  but  who  is  registered  on 
hospital  or  CAH  records  as  an 
outpatient  and  receives  services  (rather 
than  supplies  alone)  directly  from  the 
hospital  or  CAH. 

Recently,  we  have  received  numerous 
questions  about  how  Medicare  pays  for 
laboratory  services  that  a  CAH  may 
furnish  to  Medicare  beneficiaries  in 
various  settings  other  than  the  CAH. 
Specifically,  the  questioners  have  asked 
whether  a  CAH  may  obtain  reasonable 
cost  payment  for  such  services  to 
individuals  in  other  locations  by 
sending  a  CAH  employee  into  the 
setting  and  registering  the  individual  as 
a  CAH  patient  while  the  blood  is  drawn 
or  other  specimen  collection  is 
accomplished.  The  settings  that  have 
been  referred  to  most  frequently  are:  (1) 
a  rural  health  clinic  (RHC),  especially 
one  that  is  provider-based  with  respect 
to  the  CAH;  (2)  the  individual's  home; 
and  (3)  an  SNF. 

We  have  considered  these  suggestions 
and  understand  the  position  taken  by 
those  who  believe  that  nominal 
compliance  with  the  requirements  for 
outpatient  status  should  be  enough  to 
warrant  reasonable  cost  payment  for 
clinical  diagnostic  laboratory  tests  for 
individuals  at  locations  outside  the 
CAH.  However,  we  do  not  agree  that 
providing  reasonable  cost  payment 
under  these  circumstances  would  be 
appropriate.  On  the  contrary,  we  believe 
that  extending  reasonable  cost  payment 
for  services  furnished  to  individuals 
who  are  not  at  the  CAH  when  the 
specimen  is  drawn  would  duplicate 
existing  covergge,  create  confusion  for 
beneficiaries  and  others  by  blurring  the 
distinction  between  CAHs  and  other 
providers,  such  as  SNFs  and  HHAs,  and 
increase  the  costs  of  care  to  Medicare 
patients  without  enhancing  either  the 
quality  or  the  availability  of  that  care. 

To  clarify  our  policies  in  this  area  and 
avoid  possible  misunderstandings  about 
the  scope  of  the  CAH  benefit,  in  the  May 
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19,  2003  proposed  rule,  we  proposed  to 
revise  §413. 70(b)(2)(iii)  to  state  that 
payment  to  a  CAH  for  outpatient 
clinical  diagnostic  laboratory  tests  will 
be  made  on  a  reasonable  cost  basis  only 
if  the  individuals  for  whom  the  tests  are 
performed  are  outpatients  of  the  CAH, 
as  defined  in  §410.2,  "and  are 
physically  present  in  the  CAH"  at  the 
time  the  specimens  are  collected.  (We 
note  that,  in  some  cases,  the  CAH 
outpatients  from  whom  specimens  are 
collected  at  the  CAH  may  include 
individuals  referred  to  the  CAH  from 
RHCs  or  other  facilities  to  receive  the 
tests.)  We  proposed  to  further  revise  this 
paragraph  to  state  that  clinical 
diagnostic  laboratory  tests  for 
individuals  who  do  not  meet  these 
criteria  but  meet  other  applicable 
requirements  will  be  paid  for  only  in 
accordance  with  the  provisions  of 
sections  1833(a)(1)(D)  and  1833(a)(2)(D) 
of  the  Act,  that  is,  payment  will  be  made 
only  on  a  fee  schedule  basis.  We 
emphasize  that  the  second  proposal 
does  not  mean  that  no  payment  would 
be  made  for  clinical  diagnostic 
laboratory  tests  performed  by  CAHs  that 
do  not  meet  the  revised  criteria.  On  the 
contrary,  such  tests  would  be  paid,  but 
on  a  fee  schedule  basis.  We  believe 
these  clarifications  are  appropriate,  as 
the  CAH  is  not  providing  CAH  services 
but  is  acting  as  an  independent 
laboratory  in  providing  these  clinical 
diagnostic  laboratory  tests. 

Comment:  Some  commenters  stated 
that  a  major  goal  of  the  Medicare  Rural 
Hospital  Flexibility  Program,  under 
which  reasonable  cost  payment  to  CAHs 
is  authorized,  is  to  ensure  that  isolated 
rural  hospitals  have  access  to  critical 
health  care  services.  The  commenters 
believed  that  oiu-  proposal  would 
undermine  that  goal  by  paying  less  than 
reasonable  cost  amounts  for  certain 
services.  These  commenters  stated  that, 
in  some  rural  communities,  there  may 
be  few,  or  no,  reasonable  alternatives  to 
having  laboratory  tests  performed  by  a 
CAH.  Because  of  this,  the  commenters 
believed  reasonable  cost  payment  for 
CAH-performed  laboratory  tests  is 
warranted,  even  when  specimens  are 
collected  in  settings  other  than  the  CAH 
from  patients  who  are  being  registered 
as  CAH  patients  for  the  sole  purpose  of 
generating  higher  Medicare  payment  for 
the  tests. 

Response:  We  agree  that  an  important 
goal  of  the  CAH  legislation  is  to  pay  on 
a  reasonable  cost  basis  for  services  that 
CAHs  provide  in  their  facilities  to  their 
inpatients  and  outpatients.  However,  we 
do  not  believe  that  legislation  can  or 
should  be  read  so  broadly  as  to 
authorize  pajTnent  on  a  reasonable  cost 
basis  for  laboratory  services  to  patients 


who  do  not  come  to  the  CAH  for  those 
services,  but  receive  them  in  other 
settings,  including  settings  in  which 
coverage  for  the  services  is  available. 
We  also  do  not  agree  that  because  the 
CAH  may  be  one  of  only  a  few  sources 
of  laboratory  services  that  the  CAH 
should  therefore  be  paid  a  higher 
amount  for  those  services  than  would 
otherwise  be  the  case.  Therefore,  we  are 
not  making  any  change  to  our  proposal 
based  on  this  comment. 

Comment:  Several  commenters  stated 
that  even  when  a  sample  is  collected 
outside  a  CAH,  the  cost  of  processing  in 
a  CAH  laboratory  is  incurred  by  the 
CAH.  Because  "of  this  circumstance,  the 
commenters  recommended  that 
payment  be  based  on  the  payment 
method  applicable  to  the  site  where  the 
processing  is  done,  so  that  payment  for 
laboratory  tests  processed  at  a  CAH 
would  be  paid  on  a  reasonable  cost 
basis,  not  under  the  fee  schedule. 

Response:  We  believe  the  approach 
recommended  by  these  commenters 
could  create  an  inappropriate  incentive 
to  CAHs  to  expand  their  testing 
activities  far  beyond  their  normal 
service  areas,  in  order  to  gain  cost 
reimbursement  for  patients  who  have  no 
other  coimection  with  the  CAH  other 
than  having  a  specimen  processed  by 
the  CAH.  In  some  cases,  this  could 
result  in  payment  being  made  on  a  cost 
basis  for  laboratory  services  to  patients 
residing  in  suburban  or  even  urban 
areas  where  there  is  no  shortage  of 
qualified  laboratories.  Such  a  result 
v/ould  only  inappropriately  increase 
payment  to  CAHs  and  create  market 
distortions,  because  non-CAH 
laboratories  performing  exacUy  the  same 
services  may  be  paid  substantially  less 
for  them.  Therefore,  we  are  not  adopting 
this  recommendation. 

Comment:  One  commenter  agreed 
with  our  proposal  as  it  applies  to 
laboratory  specimens  drawn  in  health 
care  providers  or  suppliers  other  than 
CAHs,  such  as  SNFs  or  RHCs.  but 
recommended  that  we  allow  reasonable 
cost  payment  for  clinical  diagnostic 
laboratory  tests  on  specimens  drawn  in 
physician  clinics  that  are  located  in 
close  proximity  to  the  CAH,  if  the  CAH 
owns  the  clinic  and  supplies  the 
personnel  who  collect  the  specimens. 

Response:  While  we  considered  this 
suggestion,  we  are  not  adopting  it.  A 
clinic  of  the  type  described  by  the 
commenter  is  not  a  part  of  the  CAH,  but 
is  a  physician  office.  We  see  no  basis  for 
treating  such  a  non-CAH  setting 
differently  from  other  non-CAH 
facilities  (such  as  RHCs)  that  are 
similarly  owned  and  located.  In  the  case 
of  an  ambulatory  patient  being  seen  in 
a  physician  office  located  in  close 


proximity  to  the  CAH,  we  do  not  believe 
it  is  unreasonable  to  expect  the  patient 
to  go  to  the  CAH  for  the  laboratory 
service  as  he  or  she  would  for  therapy 
or  any  other  CAH  outpatient  service. 
Alternativdy,  the  specimen  may  be 
collected  during  the  physician  visit  and 
payment  could  be  made  to  the  CAH 
under  the  laboratory  benefit,  generally 
on  a  fee  schedule  basis. 

Comment:  Some  commenters  stated 
that  the  proposed  revision  is  not  a 
clarification  but  a  change  from  past 
policy. 

Response:  We  disagree  with  the 
commenter,  but  we  do  recognize  from 
the  questions  raised  on  the  issue  that 
there  has  been  some  confusion  about  the 
policy  among  rural  facilities.  To  clarify 
the  agency  policy  in  this  area  and 
ensure  that  all  relevant  issues  are 
publicly  noted,  we  set  forth  the 
clarification  through  notice  and 
comment  rulemaking  procedures  rather 
than  through  other  processes,  such  as  a 
program  memorandum,  a  set  of 
responses  to  "frequently  asked 
questions,"  or  other  document 

Comment:  One  commenter  stated  that 
it  is  inappropriate  for  proposed  chemges 
to  CAH  payment  to  be  published  in  the 
proposed  IPPS  regulation.  The 
commenter  recommended  that  if 
changes  are  to  be  made  to  the  payment 
methodology  for  those  facilities 
excluded  from  the  IPPS  rule,  they 
should  be  published  separately  in  the 
Federal  Register,  not  in  a  proposed  rule 
that  would  not  normally  be  reviewed  by 
officials  associated  with  CAHs. 

Response:  The  IPPS  proposed  and 
final  rules  are  published  on  an 
established  and  regular  aimual  cycle 
and  have  been  read  for  many  years  by 
a  large  health  care  population,  including 
national,  State,  and  local  hospital 
associations  as  well  as  individual 
hospitals,  including  hospitals  paid 
under  the  reasonable  cost  payment 
system  as  well  as  those  paid  under  the 
IPPS.  Because  we  recognize  this  as  an 
important  tool  for  disseminating 
information,  we  have  used  the  IPPS 
publication  in  order  to  implement 
several  major  payment  issues  relating  to 
CAHs.  Forexample,  changes  in  the  CAH 
payment  rules  in  §  4 1 3 .  70  were 
included  in  the  IPPS  final  rule 
published  on  August  1,  2002  (67  FR 
49982)  and  the  IPPS  final  rule  published 
on  August  1,  2001  (66  FR  39828).  We 
believe  this  is  an  appropriate  vehicle  in 
providing  the  information  necessary  to 
allow  the  CAHs  access  to  the 
information  they  need  tc  continue  to 
participate  knowledgeably  in  the 
Medicare  program.  In  fact,  we  received 
over  40  comments  en  the  provision 
alone. 
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Comment:  Some  conunenters 
reconunende  d  that  we  withdraw  our 
proposal  t)ec  luse  reasonable  cost 
payment  for  clinical  diagnostic 
laboratory  tc!  ts  on  specimens  collected 
in  non-CAH  i  lettings  can  be  an 
important  rei  enue  source  for  CAHs  and 
yet  would  ge  lerate  only  a  small  amount 
of  additioucd  cost  to  the  Medicare 
program. 

Response:  -"or  the  reasons  stated 
above  and  in  the  preamble  to  the 
proposed  ruli  i,  we  do  not  believe  it  is 
appropriate  1 3  pay  on  a  reasonable  cost 
basis  for  thes  j  laboratory  tests. 
Moreover,  da  ing  so  might  create  an 
unintended  ii  icentive  for  laboratories 
processing  a  substantial  volume  of  tests 
to  affiliate  wi  h  CAHs,  in  order  to  obtain 
the  higher  le\  el  of  payment  for  tests  on 
individuals  v  ho  are  only  nominally 
patients  of  th  ;  CAH.  Therefore,  we  are 
not  adopting  Jiis  recommendation. 

Comment: ',  iome  commenters  stated 
that  beneficiaries,  particularly  frail, 
elderly  individuals  residing  in  remote 
rural  areas,  cc  uld  be  inconvenienced  by 
oiu-  proposed  clarification  because  they 
would  now  b( '.  required  to  travel  to  the 
CAH  to  obtaii  i  laboratory  services 
payable  on  a  leasonable  cost  basis. 
These  comme  aters  expressed  concern 
that  frail,  elde  rly  patients  confined  to 
nursing  home  s  could  be  required  by  this 
policy  to  trav(  d  to  CAHs  to  obtain 
needed  laboratory  tests.  "^ 

Response:  Under  our  proposed 
clarification,  i  Medicare  would  not  deny 
payment  for  r  ledically  necessary 
clinical  diagn  jstic  laboratory  tests  that 
the  CAH  perfcrms  on  specimens 
collected  fron  patients  in  non-CAH 
locations.  On  the  contrary,  clinical 
diagnostic  lab  aratory  tests  performed  by 
CAHs  on  such  specimens  would  be  paid 
under  the  same  conditions  as  would 
apply  to  such  tests  furnished  by  an 
independent  1  iboratory.  In  such  a  case, 
a  CAH  would  De  providing  independent 
laborator)'  ser  'ices  and  generally  would 
be  paid  under  the  laboratory  fee 
schedule. 

Regarding  tl  le  concern  about  the 
difficulty  of  tr  ivel  for  some 
beneficiaries,  ive  believe  it  is  an 
incorrect  assu  nption  that  beneficiaries 
in  rural  areas  vill  not  have  specimens 
collected  in  th  eir  homes  or  other 
locations  if  thi  CAH  is  not  paid  on  a 
cost  basis  for  t  le  collection  and  travel. 
If  it  is  medical  ly  necessary  for  the 
specimen  to  h  (  collected  in  the  patient's 
home,  the  labt  ratory  benefit  under 
Medicare  Part  B  will  pay  the  specimen 
collection  fee  currently  $3  per 
specimen),  pli  s  a  separate  travel 
allowance  (cuj  rently  at  least  75  cents 
per  mile  wher !  the  average  round  trip 
is  more  than  2  )  miles)  for  employees  of 


independent,  mobile  or  hospital-based 
laboratories  to  travel  to  the  beneficiary's 
home.  These  payments  are  in  addition 
to  payment  for  performing  the  tests.  (For 
further  details  on  how  specimen 
collection  and  travel  fees  are  calculated, 
see  CMS  Transmittal  AB-98-33.  Change 
Request  #526,  dated  luly  1998;  this 
transmittal  is  available  on  the  CMS  Web 
site  at  www.cms.hhs.gov.)  In  many 
cases,  the  laboratories  collect  blood 
specimens  in  batches  or  groups  of 
beneficiaries  residing  in  neighboring 
areas.  This  can  make  the  technicians' 
trips  to  beneficiaries'  residences  more 
cost-effective. 

In  addition  to  laboratories,  home 
health  agencies  that  have  laboratory 
provider  numbers  can  perform  blood 
draws  at  a  beneficiary's  residence  and 
bill  Medicare  under  the  laboratory 
benefit,  using  the  appropriate  codes  for 
specimen  collection  and  travel. 
Agencies  would  be  reimbursed- the  $3 
specimen  collection  fee,  plus  travel 
costs  determined  by  the  Medicare 
contractor. 

It  is  also  important  to  note  that  home 
health  agencies  with  laboratory  provider 
numbers  may  conduct  some  of  the  less 
complex  blood  tests  themselves,  receive 
the  collection  and  travel  fee,  and  receive 
a  fee  through  the  laboratory  benefit  for 
performing  the  tests.  These  are  called 
the  Clinical  Laboratory  Improvement 
Amendments  (CLIA)-waived  tests,  and, 
among  others,  include:  glucose  (blood 
sugar  levels  for  diabetic  patients), 
fructosamine  (also  checks  blood  sugar 
levels  but  over  longer  period  of  time), 
hemoglobin  (tests  hemoglobin  levels  for 
patients  with  anemia),  urine  dip  stick 
(tests  urine  for  a  variety  of  diseases/ 
infections),  and  cholesterol/triglyceride 
(checks  for  lipid  levels  for  patients  with 
cardiovascular  disease)  tests. 

A  variety  of  other  providers  can  draw 
blood  at  a  beneficiary's  home,  often  in 
conjunction  with  other  services 
necessitating  the  laboratory  tests.  For 
example,  while  a  physician  conducts  a 
home  visit  for  evaluation  and 
management,  the  physician  may  also 
draw  a  blood  specimen.  If  the  physician 
meets  applicable  requirements  under 
the  laboratory  benefit,  he  or  she  may 
receive  an  additional  payment  for  the 
specimen  collection. 

The  physician  also  can  arrange  for  a 
nurse  practitioner,  physician  assistant, 
or  clinical  nurse  specialist  to  conduct  a 
home  visit  and  draw  blood  when  they 
examine  the  beneficiary.  These 
clinicians  are  reimbursed  at  a  rate  equal 
to  85  percent  of  the  physician  fee 
schedule  for  a  home  visit,  and  if  all 
applicable  billing  requirements  are  met, 
they  are  also  paid  specimen  collection 
and  travel  fees. 


Regarding  tests  for  niusing  home 
patients,  we  note  that  if  a  CAH  furnishes 
laboratory  services  to  a  beneficiary  in  an 
SNF  stay  covered  by  Part  A, 
nonemergency  diagnostic  laboratory 
tests — regardless  of  whether  furnished 
by  the  SNF  directly  or  under  an 
arrangement  with  the  CAH — would  be 
included  within  the  SNF's  bimdled  PPS 
per  diem  payment  for  the  covered  stay 
itself.  If  a  CAH  furnishes  laboratory 
services  to  a  beneficiary  in  an  SNF  stay 
not  covered  by  Part  A  (for  example.  Part 
A  benefits  exhausted;  no  prior 
qualifying  hospital  stay;  SNF  level  of 
care  requirements  not  met),  the  SNF 
consolidated  billing  restrictions  do  not 
apply.  However,  if  the  SNF  nonetheless 
elects  to  bill  for  such  a  beneficiary's 
laboratory  services,  section  1888(e)(9)  of 
the  Act  provides  that  an  SNF's  Part  B 
bills  are  to  be  paid  in  accordance  with 
the  fee  schedule  that  applies  to  the 
particular  item  or  service  being  billed. 

In  the  case  of  beneficiaries  in  nursing 
homes,  patients  are  already  under  the 
care  of  an  institution  staffed  with 
registered  niu-ses,  licensed  practical 
nurses,  and  nursing  assistants,  and  other 
health  care  workers  who  are  presumably 
well-trained  in  collecting  specimens  for 
analysis,  and  the  nursing  homes  are 
already  being  paid,  by  Medicare, 
Medicaid,  private  insurers,  or  other 
means  for  caring  for  the  patient.  Under 
these  circumstances,  it  would  not  seem 
luueasonable  to  expect  the  nursing 
home  to  take  responsibility  for 
collecting  the  specimens. 

Because  of  the  many  ways  in  which 
specimen  collection  and  travel  are 
payable  under  Medicare,  we  do  not 
expect  beneficiaries  to  face  reduced 
access  to  services  under  this  proposal. 
We  specifically  reject  the  claims  made 
by  several  commenters  that  beneficiaries 
would  be  able  to  obtain  needed 
laboratory  services  only  by  traveling  to 
the  CAH  to  obtain  them. 

Comment:  Some  commenters  took 
exception  to  the  preamble  statements 
that  allowing  cost  reimbursement  for 
laboratory  tests  on  specimens  obtained 
by  CAH  personnel  in  non-CAH  settings 
would  duplicate  existing  coverage, 
create  confusion  for  beneficiaries,  and 
add  to  the  costs  of  care  furnished  to 
Medicare  patients.  Regarding  the  costs 
of  care,  the  commenters  stated  that 
because  clinical  diagnostic  laboratory 
tests  are  not  subject  to  deductible  or 
coinsurance  liability  under  Medicare, 
there  would  be  no  increase  in  out-of- 
pocket  costs  for  beneficiaries. 

Response:  Regarding  duplication  of 
coverage,  we  have  explained  in  a 
response  to  an  earlier  comment  the 
many  ways  in  which  Medicare  now 
pays  for  specimen  collection  fees  and 
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travel  costs.  Given  this  payment 
provision,  adding  another,  more 
expensive  payment  option  for  the 
services  would  duplicate  existing 
coverage  without  providing  any  benefit 
to  anyone  other  than  the  operators  of  the 
CAHs.  Despite  the  commenters'  claims 
to  the  contrary,  we  continue  to  believe 
patients  under  the  care  of  one  provider 
(such  as  a  SNF  or  RHC)  might  have 
questions  as  to  why  personnel  from 
another  provider  are  coming  in  to 
perform  functions  that  could  be 
performed  by  staff  of  the  facility  in 
which  they  are  being  treated.  Finally, 
while  there  is  no  deductible  or 
coinsurance  liability  associated  with 
laboratory  services,  paying  for  services 
on  a  reasonable  cost  basis  rather  than  on 
a  fee  schedule  basis  will  ultimately 
drive  up  the  cost  of  laboratory  care 
provided  under  Medicare,  increasing 
costs  for  taxpayers  and  contributing  to 
general  health  care  cost  increases.  To 
the  extent  Medicare  Part  B  premiums 
will  increase  in  the  future  because  of 
current  spending  rises,  we  believe 
adopting  the  policy  recommended  by 
commenters  would  increase  out-of- 
pocket  costs  for  beneficiaries  as  well  as 
for  all  other  taxpayers. 

Comment:  One  commenter  asked 
whether  the  proposed  clarification  of 
our  policy  on  payment  for  clinical 
diagnostic  laboratory  tests  would  be 
applied  prospectively  only,  or  also 
retroactively. 

Response:  Although  this  proposal 
represents  a  clarification  of  policy,  we 
recognize  that  this  policy  has  not  been 
well  understood  in  all  areas.  Therefore, 
we  do  not  plcui  to  direct  Medicare 
contractors  to  routinely  reopen  and 
review  past  claims  for  compliance. 

After  full  consideration  of  public 
comments  on  these  issues  as 
summarized  above,  we  are  adopting  our 
proposed  changes  to  §413.70  as  final 
without  change. 

E.  Technical  Change 

On  July  30,  1999,  we  published  in  the 
Federal  Register  a  final  rule  (64  FR 
41532)  that  set  forth  criteria  for  a 
satellite  facility  of  a  hospital  or  hospital 
unit  to  be  excluded  from  the  IPPS  under 
§412.25.  Section  412.25(e)(3)  of  the 
regulations  specifies  that  any  unit 
structured  as  a  satellite  facility  on 
September  30,  1999,  and  excluded  from 
the  IPPS  on  that  date,  is  grandfathered 
as  an  excluded  hospital  to  the  extent 
that  the  unit  continues  operating  under 
the  same  terms  and  conditions, 
including  the  number  of  beds  and 
square  footage  considered  to  be  part  of 
the  unit,  in  effect  on  September  30, 
1999,  except  as  we  specified  in 
§  412.25(e)(4).  When  we  specified  the 


exception  for  the  number  of  beds  and 
square  footage  requirement  under 
§  412.25(e)(4),  we  inadvertently  referred 
to  paragraph  (e)(4)  as  being  an  exception 
to  paragraph  (h)(3).  We  should  have 
specified  that  it  was  an  exception  to 
paragraph  (e)(3).  We  proposed  to  correct 
this  reference. 

We  did  not  receive  any  comments  on 
this  proposal  and,  therefore,  are 
adopting  the  proposed  technical  change 
as  final. 

VII.  Med? AC  Recommendations 

We  are  required  by  section 
18B6(e)(4)(B)  of  the  Act  to  respond  to 
MedPAC's  IPPS  recommendations  in 
our  annual  IPPS  rules.  We  have 
reviewed  MedPAC's  March  1,  2003 
"Report  to  the  Congress:  Medicare 
Payment  Policy"  and  have  given  it 
careful  consideration  in  conjunction 
with  the  policies  set  forth  in  this 
document.  For  further  information 
relating  specifically  to  the  MedPAC 
report  or  to  obtain  a  copy  of  the  report, 
contact  MedPAC  at  (202)  653-7220,  or 
visit  MedPAC's  Web  site  at:  http:// 
www.medpac.gov. 

MedPAC's  Recommendation  2A-6 
concerning  the  update  factor  for 
inpatient  hospital  operating  costs  and 
for  hospitals  and  distinct-part  hospital 
units  excluded  from  the  IPPS  is 
discussed  in  Appendix  B  to  this  final 
rule.  MedPAC's  other  recommendations 
relating  to  payments  for  Medicare 
inpatient  hospital  services  focused 
mainly  on  the  expansion  of  DRGs 
subject  to  the  postacute  care  transfer 
policy,  a  reevaluation  of  the  labor- 
related  share  of  the  market  basket  used 
in  determining  the  hospital  wage  index, 
an  increase  in  the  DSH  adjustment,  and 
payments  to  rural  hospitals.  These 
recommendations  and  our  responses  are 
set  forth  below: 

Recommendation  2A-1 :  The  Secretary 
should  add  13  DRGs  to  the  postacute 
transfer  policy  in  FY  2004  and  then 
evaluate  the  effects  on  hospitals  and 
beneficiaries  before  proposing  further 
expansions. 

Response:  After  reevaluation  of  this 
recommendation,  in  this  final  rule  we 
are  expanding  the  postacute  care 
transfer  policy  to  include  21  additional 
DRGs  for  FY  2004,  although  we  are 
removing  2  DRGs  from  the  current  list. 
A  thorough  discussion  of  this  provision, 
including  a  summary  of  MedPAC's 
analysis,  can  be  found  at  section  rV.A.3. 
of  this  preamble. 

Recommendation  2A-2:  The  Congress 
should  enact  a  low-volume  adjustment 
to  the  rates  used  in  the  inpatient  PPS. 
This  adjustment  should  apply  only  to 
hospitals  that  are  more  than  15  miles 


from  another  facility  offering  acute 
inpatient  care. 

Response:  MedPAC's  analysis 
"revealed  that  hospitals  with  a  small 
volume  of  total  discharges  have  higher 
costs  per  discharge  than  larger  facilities, 
after  controlling  for  the  other  cost- 
related  factors  recognized  in  the 
payment  system."  Although  there  are 
special  payment  protections  for  some 
rural  hospitals  such  as  CAHs,  SCHs,  and 
MDHs,  MedPAC  believes  these 
provisions  do  not  sufficiently  target 
hospitals  with  low  discharge  volume. 

Tnis  recommendation,  vvnich 
MedPAC  estimates  would  increase 
Medicare  payments  to  hospitals  by  less 
than  $50  million  in  FY  2004,  and  others 
requfring  Congressional  action,  should 
be  considered  in  the  context  of  larger 
discussions  within  Congress  and 
between  Congress  and  the 
Administration  regarding  Medicare 
reform  and  payment  refinements. 
Therefore,  we  are  not  responding 
specifically  to  MedPAC's 
recommendation  regarding  a  low- 
volume  adjustment  to  the  IPPS 
payments  at  this  time. 

Recommendation  2A-3:  The  Secretary 
should  reevaluate  the  labor  share  used 
in  the  wage  index  system  that 
geographically  adjusts  rates  in  the 
inpatient  PPS,  with  any  resulting 
change  phased  in  over  2  years. 

Response:  We  define  the  labor-related 
share  to  include  costs  that  are  likely 
related  to,  infiuenced  by,  or  vary  with 
local  labor  markets,  even  if  they  could 
be  purchased  in  a  national  market. 
Since  the  implementation  of  the  IPPS, 
the  labor-related  share  has  been 
determined  by  adding  together  the  cost 
weights  from  categories  in  the  hospital 
market  basket  that  are  influenced  by 
local  labor  markets.  When  the  hospital 
market  basket  weights  are  updated  or 
rebased,  the  labor-related  share  is 
updated.  The  estimate  of  the  labor- 
related  share  using  the  most  recently 
revised  and  rebased  hospital  market 
basket  (1997-based)  is  72.495  percent. 

In  the  August  1 ,  2002  IPPS  final  rule, 
we  elected  to  continue  to  use  71.066 
percent  as  the  labor-related  share 
applicable  to  the  standardized  amounts 
(67  FR  50041).  At  that  time,  we 
indicated  that  we  would  conduct  further 
analysis  to  determine  the  most 
appropriate  methodology  for  the  labor- 
related  share.  Again,  in  the  May  19, 
2003  proposed  rule,  we  did  not  propose 
to  use  the  updated  labor-related  share 
for  FY  2004  because  we  have  not  yet 
completed  our  research  into  the 
appropriateness  of  this  updated 
measure.  Specifically,  we  continue  to 
review  the  labor-related  share  in  two 
ways.  First,  we  are  performing 
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reexamining  the  labor  portion  of  each  of 
the  individual  market  basket  categories. 
However,  due  to  a  lack  of  one  definitive 
data  source,  our  analysis  is  still 
preliminary  and,  therefore,  we  will 
continue  to  use  71.066  percent  as  the 
labor-related  share  applicable  to  the 
standardized  amounts  while  we  conduct 
further  analysis  to  determine  the  most 
appropriate  methodology  for 
determining  the  labor-related  share. 
It  is  currently  our  policy  to  use  a 
national  labor-related  share  to  apply  to 
the  national  PPS  standardized  amounts. 
This  policy  has  been  in  effect  since  the 
implementation  of  the  IPPS  in  1983.  We 
will  consider  the  commenters' 
recommended  alternative  approaches, 
such  as  different  labor  shares  for  urban 
and  rural  hospitals  or  labor  shares  that 
vary  by  more  detailed  geographic  area, 
as  part  of  our  ongoing  research  efforts. 
However,  until  we  have  completed  our 
research,  we  will  continue  to  use  only 
a  national  labor-related  share,  which  is 
currently  71.066  percent  and  was 
calculated  from  the  1992-based  market 
basket. 

Comment:  One  commenter  believed 
that  we  should  examine  each  of  the 
categories  currently  included  in  the 
labor  share  and  determine  which 
portion  of  that  category  was  actually 
labor-related  or  varied  with  the  local 
labor  market. 

Response:  We  agree  with  the 
commenter  that  it  is  important  that  the 
labor-related  portion  of  the  market 
basket  include  only  those  categories  that 
are  actually  labor-related  or  varv  with 
the  local  labor  market.  As  we  indicated 
in  the  May  19,  2003  rule,  we  are 
continuing  to  explore  all  options  for 
accounting  for  the  labor-related  share, 
including  reexamining  each  of  the 
categories  included  in  the  current  labor 
share  (particularly  professional  fees, 
postage,  and  other  labor-intensive 
services)  to  make  sure  the  labor  share 
represents  only  those  costs  that  do  vary 
with  the  local  labor  market.  However, 
our  preliminary  research  has  indicated 
that  much  of  the  data  needed  to  break 
out  details  from  each  of  the  current 
market  basket  categories  into  labor  and 
nonlabor-related  components  are  not 
readily  available  on  a  national  basis.  We 
will  continue  to  research  various  data 
sources  for  this  information  and  will 
update  the  labor  share  as  needed  once 
our  research  is  complete. 

Recommendation  2A-4:  The  Congress 
should  raise  the  inpatient  base  rate  for 
hospitals  in  rural  and  other  urban  areas 
tathe  level  of  the  rate  for  those  in  large 
urban  areas,  phased  in  over  2  years. 
Response:  This  recommendation, 
which  MedPAC  estimates  would 
increase  Medicare  payments  to  hospitals 


by  between  $200  and  $600  million  in 
FY  2004,  and  others  requiring 
Congressional  action,  should  be 
considered  in  the  context  of  larger 
discussions  within  Congress  and 
between  Congress  and  the 
Administration  regarding  Medicare 
reform  and  payment  refinements. 
Therefore,  we  are  not  responding 
specifically  to  MedPAC's 
recommendation  regarding  raising  the 
base  rate  for  hospitals  in  rural  and  other 
urban  areas  at  this  time. 

Recommendation  2A-5:  The  Congress 
should  raise  the  cap  on  the 
disproportionate  share  add-on  a  hospital 
can  receive  in  the  inpatient  PPS  from 
5.25  percent  to  10  percent,  phased  in 
over  2  years. 

Response:  This  recommendation, 
which  MedPAC  estimates  would 
increase  Medicare  payments  to  hospitals 
by  between  $50  and  $200  million  in  FY 
2004,  and  others  requiring 
Congressional  action,  should  be 
considered  in  the  context  of  larger 
discussions  within  Congress  and 
between  Congress  and  the 
Administration  regarding  Medicare 
reform  and  payment  refinements. 
Therefore,  we  are  not  responding 
specifically  to  MedPAC's 
recommendation  regarding  raising  the 
maximum  DSH  adjustments  at  this  time. 

Vin.  Other  Required  Information 

A.  Requests  for  Data  From  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
established  a  process  under  which 
commenters  can  gain  access  to  raw  data 
on  an  expedited  basis.  Generally,  the 
data  are  available  in  computer  tape  or 
cartridge  format;  however,  some  files  are 
available  on  diskette  as  well  as  on  the 
Internet  at  http://www.hcfa.gov/stats/ 
pufiles.htm.  In  the  May  19,  2003 
proposed  rule,  we  published  a  list  of 
data  files  that  are  available  for  purchase 
from  CMS  or  that  may  be  downloaded 
from  the  Internet  free  of  charge  (68  FR 
27226  through  27228). 

B.  Collection  of  Information 
Requirements 

This  final  rule  directly  does  not 
impose  any  collection  and 
recordkeeping  requirements. 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
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Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases, 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  stated  in  the  preamble 
of  this  final  rule,  the  Centers  for 
Medicare  &  Medicaid  Services  amends 
42  CFR  chapter  IV  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

■  1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Securitv  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  Section  412.4  is  amended  by — 

■  A.  Revising  paragraphs  (b),  (c),  and  (d). 

■  B.  In  paragraph  (f)(1),  revising  the 
reference  "paragraph  (b)(1)  or  (c)"  to  read 
"paragraph  (b)  or  (c)". 

Therevisions  read  as  follows: 

§  41 2.4    Discharges  and  transfers. 

***** 

(b)  Acute  care  transfers.  A  discharge 
of  a  hospital  inpatient  is  considered  to 
be  a  transfer  for  purposes  of  payment 
under  this  part  if  the  patient  is 
readmitted  the  same  day  (unless  the 
readmission  is  unrelated  to  the  initial 
discharge)  to  another  hospital  that  is — 

(1)  Paid  under  the  prospective 
payment  system  described  in  subparts  A 
through  M  of  this  part;  or 

(2)  Excluded  from  being  paid  under 
the  prospective  payment  system 
described  in  subparts  A  through  M  of 
this  part  because  of  participation  in  an 
approved  statewide  cost  control 
program  as  described  in  subpart  C  of 
part  403  of  this  chapter. 

(c)  Postacute  care  transfers.  A 
discharge  of  a  hospital  inpatient  is 
considered  to  be  a  transfer  for  purposes 
of  this  part  when  the  patient's  discharge 
is  assigned,  as  described  in  §  412.60(c), 
to  one  of  the  qualifying  diagnosis- 
related  groups  (DRGs)  listed  in 
paragraph  (d)  of  this  section  and  the 
discharge  is  made  under  any  of  the 
following  circumstances: 

(1)  To  a  hospital  or  distinct  part 
hospital  unit  excluded  from  the 
prospective  payment  system  described 
in  subparts  A  through  M  of  this  part 
under  subpart  B  of  this  part. 

(2)  To  a  skilled  nursing  facility. 

(3)  To  home  imder  a  written  plan  of 
care  for  the  provision  of  home  health 
services  from  a  home  health  agency  and 
those  services  begin  within  3  days  after 
the  date  of  discharge, 

(d)  Qualifying  DRGs.  For  purposes  of 
paragraph  (c)  of  this  section,  the 


qualifying  DRGs  must  meet  the 
following  criteria  for  both  of  the  2  most 
recent  fiscal  years  for  which  data  are 
available: 

(1)  The  DRG  must  have  a  geometric 
mean  length  of  stay  of  at  least  3  days; 

(2)  The  DRG  must  have  at  least  14,000 
cases  identified  as  postacute  care 
transfer  cases. 

(3)  The  DRG  must  have  at  least  10 
percent  of  the  postacute  care  transfers 
occurring  before  the  geometric  mean 
length  of  stay  for  the  DRG. 

(4)  If  the  DRG  is  one  of  a  paired  DRG 
based  on  the  presence  or  absence  of  a 
comorbidity  or  complication,  one  of  the 
DRGs  meets  the  criteria  under  specified 
paragraphs  (d)(1)  through  (d)(3)  df  this 
section. 

(5)  To  initially  qualify-,  the  DRG  meet 
the  criteria  specified  in  paragraphs 
(d)(1)  through  (d)(4)  of  this  section  and 
must  have  a  decline  in  the  geometric 
mean  length  of  stay  for  the  DRG  during 
the  most  recent  5-year  period  of  at  least 
7  percent.  Once  a  DRG  initially 
qualifies,  the  DRG  is  subject  to  the 
criteria  specified  under  paragraphs 
(d)(1)  through  {d)(4)  of  this  section  for 
each  subsequent  fiscal  year. 
***** 

■  3.  Section  412.22  is  amended  by: 

■  A.  Republishing  the  introductory  text 
of  paragraph  (e)(5)  and  revising  the  first 
sentence  of  paragraph  (e){5)(i). 

■  B.  Revising  paragraph  (f). 
The  revisions  read  as  follows: 

§412.22    Excluded  hospitals  and  hospital 
units:  General  rules. 

***** 

(e)  *   *   * 

(5)  Performance  of  basic  hospital 
functions.  The  hospital  meets  one  of  the 
following  criteria: 

(i)  The  hospital  performs  the  basic 
functions  specified  in  §§482.21  through 
482.27,  482.30,  482.42,  482.43,  and 
482.45  of  this  chapter  through  the  use 
of  employees  or  under  contracts  or  other 
agreements  with  entities  other  than  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus,  or  a 

third  entity  that  controls  both  hospitals. 

*   *   * 

(0  Application  for  certain  hospitals.  If 
a  hospital  was  excluded  from  the 
prospective  payment  systems  under  the 
provisions  of  this  section  on  or  before 
September  30, 1995,  and  at  that  time 
occupied  space  in  a  building  also  used 
by  another  hospital,  or  in  one  or  more 
buildings  located  on  the  same  campus 
as  buildings  used  by  another  hospital, 
the  criteria  in  paragraph  (e)  of  this 
section  do  not  apply  to  the  hospital  as 
long  as  the  hospital  either — 

(1)  Continues  to  operate  under  the 
same  terms  and  conditions,  including 


the  number  of  beds  and  square  footage 
considered  to  be  part  of  the  hospital  for 
purposes  of  Medicare  participation  and 
payment  in  effect  on  September  30, 
1995;  or 

(2)  In  the  case  of  a  hospital  that 
changes  the  terms  and  conditions  under 
which  it  operates  after  September  30,    - 
1995,  but  before  October  1,  2003. 
continues  to  operate  under  the  same 
terms  and  conditions,  including  the 
number  of  beds  and  square  footage 
considered  to  be  part  of  the  hospital  for 
purposes  of  Medicare  participation  and 
payment  in  effect  on  September  30, 
2003. 

***** 

■  4.  Section  412.23  is  amended  by 
revising  paragraphs  (e)(3)(ii)  and 
(e)(3)(iii)  to  read  as  follows: 

§412.23    Excluded  hospitals: 
Classifications.  , 

***** 

(e)  Long-term  care  hospitals.  *   *   * 

(3)  Calculation  of  average  length  of 
stay.  *  *   * 

(ii)  If  a  change  in  the  hospital's 
Medicare  average  length  of  stay  is 
indicated,  the  calculation  is  made  by  the 
same  method  for  the  period  of  at  least 
5  months  of  the  immediately  preceding 
6-month  period. 

(iii)  If  a  hospital  has  undergone  a 
change  of  ownership  (as  described  in 
§  489.18  of  this  chapter)  at  the  start  of 
a  cost  reporting  period  or  at  any  time 
within  the  period  of  at  least  5  months 
of  the  preceding  6-month  period,  the 
hospital  may  be  excluded  from  the 
prospective  payment  system  as  a  long- 
term  care  hospital  for  a  cost  reporting 
period  if,  for  the  period  of  at  least  5 
months  of  the  6  months  immediately 
preceding  the  start  of  the  period 
(including  time  before  the  change  of 
ownership),  the  hospital  has  the 
required  Medicare  average  length  of        '' 
stay,  continuously  operated  as  a 
hospital,  and  continuously  participated 
as  a  hospital  in  Medicare. 


§412.25    [Amended] 

■  5.  In  §  412.25(e)(4),  introductory  text, 
the  reference  "paragraph  (h)(3)  of  this 
section"  is  revised  to  read  "paragraph 
(e)(3)  of  this  section". 

■  6.  Section  412.87  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  41 2.87    Additional  payment  for  new 
medical  services  and  technologies:  General 
provisions. 

***** 

(a)  Eligibilitv  criteria.  *   *   * 
(3)  The  DR(5  prospective  payment  rate 
otherwise  applicable  to  discharges 
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involving  the  medical  service  or 
technology  is  determined  to  be 
inadequate,  based  on  application  of  a 
threshold  aniount  to  estimated  charges 
incurred  with  respect  to  such 
discharges.  To  determine  whether  the 
payment  would  be  adequate,  CMS  will 
determine  whether  the  charges  of  the 
cases  involvmg  a  new  medical  service 
or  technology  will  exceed  a  threshold 
amount  set  at  75  percent  of  one  standard 
deviation  beyond  the  geometric  mean 
standardized  charge  for  all  cases  in  the 
DRG  to  whicn  the  new  medical  service 
or  technology  is  assigned  (or  the  case- 
weighted  ave  rage  of  all  relevant  DRGs  if 
the  new  med  cal  service  or  technology 
occius  in  ma  ly  different  DRGs). 
Standardized  charges  reflect  the  actual 
charges  of  a  case  adjusted  by  the 
prospective  f  ayment  system  payment 
factors  appli(  able  to  an  individual 
hospital,  sucl  i  as  the  wage  index,  the 
indirect  medical  education  adjustment 
factor,  and  ths  disproportionate  shcue 
adjustment  fa  ctor. 

■  7.  Section  4 1 2 . 1 05  is  amended  by — 

■  A.  In  paragiaph  (a)(1),  introductory 
text,  revising  the  phrase  "paragraph  (f)  of 
this  section"  o  read  "paragraphs  (f)  and 
(h)  of  this  sec  ion". 

■  B.  In  paragr  iph  (a)(l)(i),  revising  the 
phrase  "affiliated  groups"  to  read 
"Medicare  Gl  IE  affiliated  groups". 

■  C.  Revising  paragraph  (b). 

■  D.  Adding  a  sentence  at  the  end  of 
paragraph  (0(1  )(v). 

■  E.  In  paragraph  (f)(l)(vi),  revising  the 
phrase  "affiliated  group"  to  read 
"Medicare  G^  IE  affiliated  group". 

■  F.  Revising  aaragraph  (f)(l)(x). 

The  revisio  is  and  additionsread  as 
follows: 

§412.105    Special  treatment:  Hospitals  that 
incur  indirect  costs  for  graduate  medical 
education  progk'ams. 

***** 

(b)  Determination  of  number  of  beds. 
For  purposes  )f  this  section,  the  number 
of  beds  in  a  hdspital  is  determined  by 
counting  the  i  umber  of  available  bed 
days  during  tl  e  cost  reporting  period 
and  dividing  I  bat  number  by  the 
number  of  da]  s  in  the  cost  reporting 
period.  This  c  )unt  of  available  bed  days 
excludes  bed  days  associated  with — 

(1)  Beds  in  iny  other  units  or  wards 
where  the  lev*  1  of  care  provided  would 
not  be  payabU  imder  the  acute  care 
hospital  inpat  ent  prospective  payment 
system; 

(2)  Beds  in  « xcluded  distinct  part 
hospital  imits; 

(3)  Beds  othjrwise  coimtable  under 
this  section  uaed  for  outpatient 
observation  services,  skilled  nursing 
swing-bed  ser  ices,  or  ancillary  labor/ 
delivery  servic  es; 


(4)  Beds  or  bassinets  in  the  healthy 
newborn  nursery;  and 

(5)  Custodial  care  beds; 

***** 

(f)  Determining  the  total  number  of 
full-time  equivalent  residents  for  cost 
reporting  periods  beginning  on  or  after 
Julyl.  1991.  (1)  *   *   * 

(v)  *  *  *  Subject  to  the  provisions  of 
paragraph  {f)(l){x)  of  this  section, 
effective  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2000,  FTE 
residents  at  an  urban  hospital  in  a  rural 
track  program  are  included  in  the  urban 
hospital's  rolling  average  calculation 
described  in  this  paragraph  (f)(l)(v). 
***** 

(x)  An  urban  hospital  that  establishes 
a  new  residency  program  (as  defined  in 
§413.86{g)(13)  of  this  subchapter),  or 
has  an  existing  residency  progrcun,  with 
a  rural  track  (or  an  integrated  rural 
track)  may  include  in  its  FTE  count 
residents  in  those  rural  tracks  in 
accordance  with  the  applicable 
provisions  of  §413.86(g)(12)  of  this 
subchapter. 
***** 

■  7.  Section  412.106  is  amended  by 
revising  paragraphs  (a)(l)(ii)  and  03)(4)(i) 
to  read  as  follows: 

§412.106    Special  treatment:  Hospitals  that 
serve  a  disproportionate  share  of  low- 
Income  patients. 

(a)  General  considerations.  (1)  *   *   * 
(ii)  For  purposes  of  this  section,  the 

number  of  patient  days  in  a  hospital 
includes  only  those  days  attributable  to 
units  or  wards  of  the  hospital  providing 
acute  care  services  generally  payable 
under  the  prospective  payment  system 
and  excludes  patient  days  associated 
with — 

(A)  Beds  in  excluded  distinct  part 
hospital  imits; 

(B)  Beds  otherwise  countable  under 
this  section  used  for  outpatient 
observation  services,  skilled  nursing 
swing-bed  services,  or  ancillary  labor/ 
delivery  services;  and 

(C)  Beds  in  any  other  units  or  wards 
where  the  level  of  care  provided  would 
not  be  payable  imder  the  acute  care 
hospital  inpatient  prospective  payment 
system. 
***** 

(b)  Detertnination  of  a  hospital's 

disproportionate  payment  percentage. 

*   *   * 

(4)  Second  computation.  *  *  * 
(i)  For  pmposes  of  this  computation, 
a  patient  is  deemed  eligible  for 
Medicaid  on  a  given  day  only  if  the 
patient  is  eligible  for  inpatient  hospital 
services  under  an  approved  State 
Medicaid  plan  or  luider  a  waiver 
authorized  under  section  1115(a)(2)  of 


the  Act  on  that  day,  regardless  of 
whether  particular  items  or  services 
were  covered  or  paid  under  the  State 
plan  or  the  authorized  waiver. 

***** 

■  8.  In  §412.112,  the  introductory  text  is 
republished  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  41 2.1 1 2    Payments  determined  on  a  per 
case  basis. 

A  hospital  is  paid  the  following 
amounts  on  a  per  case  basis. 

***** 

(d)  Additional  payments  for  new 
medical  services  and  technologies 
determined  under  subpart  F  of  this  part. 

■  9.  Section  4 1 2 . 1 1 6  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§412.116    Method  of  payment. 

***** 

(e)  Outlier  payment  and  additional 
payments  for  new  medical  services  and 
technologies.  Payments  for  outlier  cases 
and  additional  payments  for  new 
medical  services  and  technologies 
(described  in  subpart  F  of  this  part)  are 
not  made  on  an  interim  basis.  These 
payments  are  made  based  on  submitted 
bills  and  represent  final  payment. 
***** 

■  10.  Section  412.230  is  amended  by— 

■  A.  Republishing  paragraph  (e)(2) 
introductory  text. 

■  B.  Revising  paragraph  (e)(2)(ii)(A). 
The  revisions  read  as  follows: 

§  41 2.230    Criteria  for  an  individual  hospital 
seeking  redesignation  to  another  rural  area 
or  an  urban  area. 

***** 

(e)  Use  of  urban  or  other  rural  area's 
wage  index.  *   *   * 

(2)  Appropriate  wage  data.  For  a  wage 
index  change,  the  hospital  must  submit 
appropriate  wage  data  as  follows: 
***** 

(ii)  *   *   * 

(A)  For  hospital-specific  data,  the 
hospital  must  provide  a  weighted  3-year 
average  of  its  average  hoiu-ly  wages 
using  data  from  the  CMS  hospital  wage 
survey  used  to  construct  the  wage  index 
in  effect  for  prospective  payment 
purposes.  However,  for  Uie  limited 
purpose  of  qualifying  for  geographic 
reclassification  based  on  wage  data  from 
cost  reporting  periods  beginning  prior  to 
FY  2000,  a  hospital  may  request  that  its 
wage  data  be  revised  if  the  hospital  is 
in  an  urban  area  that  was  subject  to  the 
rural  floor  for  the  period  during  which 
the  wage  data  the  hospital  wishes  to 
revise  were  used  to  calculate  its  wage 
index. 
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■  11.  Section  41 2.278  is  amended  by 
revising  paragraph  (f)(2)(i)  to  read  as 
follows: 

§412.278    Administrator's  review. 

***** 

(f)*  *  * 

(2)  The  Administrator  issues  a 
decision  in  writing  to  the  party  with  a 
copy  to  CMS — 

(i)  Not  later  than  90  days  following 
receipt  of  the  party's  request  for  review, 
except  the  Administrator  may,  at  his  or 
her  discretion,  for  good  cause  shown, 
toll  such  90  days;  or 


PART  41 3— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

■  1 .  The  authority  citation  for  part  413  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d),  1814(b), 
1815.  1833(a).  (i).  and  (n),  1871,  1881,  1883, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395d(d),  1395f(b),  1395g, 
13951(a),  (i),  and  (n).  1395hh,  1395rr.  1395U, 
and  1395ww). 

■  2.  Section  413.70  is  amended  by 
revising  paragraph  (b)(2)(iii), 
introductory  text,  to  read  as  follows: 

§  41 3.70    Payment  for  services  of  a  CAH. 

***** 

(b)  Payment  for  outpatient  services 
furnished  by  CAH.  *   *   * 

(2)  Reasonable  costs  for  facility 
services.  *   *   *  « 

(iii)  Payment  for  outpatient  clinical 
diagnostic  laboratory  tests  is  not  subject 
to  the  Medicare  Part  B  deductible  and 
coinsiu-ance  amounts.  Payment  to  a 
CAH  for  clinical  diagnostic  laboratory 
tests  will  be  made  on  a  reasonable  cost 
basis  under  this  section  only  if  the 
individuals  are  outpatients  of  the  CAH, 
as  defined  in  §410.2  of  this  chapter,  and 
are  physically  present  in  the  CAR,  at  the 
time  the  specimens  are  collected. 
Clinical  diagnostic  laboratory  tests 
performed  for  persons  who  are  not 
physically  present  in  the  CAH  when  the 
specimens  are  collected  will  be  made  in 
accordance  with  the  provisions  of 
sections  1833(a)(1)(D)  and  1833(a)(2)(D) 
of  the  Social  Seciuity  Act.  • 
•        *        •        •        * 

■  3.  Section  413.85  is  amended  by — 

■  A.  Republishing  the  introductory  text 
of  paragraph  (d)(1)  and  adding  a  new 
paragraph  (d)(l)(iii). 

■  B.  Adding  a  new  paragraph  (g)(3). 


■  C.  Republishing  the  introductory  text 
of  paragraph  (h)  and  revising  paragraph 
(h)(3). 

The  addition  and  revision  read  as 
follows. 

§  41 3.85    Cost  of  approved  nursing  and 
allied  health  education  activities. 

***** 

(d)  General  payment  rules.  (1) 
Payment  for  a  provider's  net  cost  of 
nvusing  and  allied  health  education 
activities  is  determined  on  a  reasonable 
cost  basis,  subject  to  the  following 
conditions  and  limitations: 
***** 

(iii)  The  costs  of  certain  nonprovider- 
operated  programs  at  wholly  owned 
subsixliary  educational  institutions  are 
reimbursable  on  a  reasonable  cost  basis 
if  the  provisions  of  paragraph  (g)(3)  of 
this  section  are  met. 
***** 

(g)  Payments  for  certain  nonprovider- 
operated  programs.  *   *   * 

(3)  Special  rule:  Payment  for  certain 
nonprovider-operated  programs  at 
wholly  ovmed  subsidiary  educational 
institutions. 

(i)  Effective  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
October  1,  2003,  a  provider  that  incurs 
costs  for  a  nursing  or  allied  health 
education  program(s)  where  those 
program(s)  had  originally  been  provider- 
operated  according  to  the  criteria  at 
paragraph  (f)  of  this  section,  and  then 
operation  of  the  program(s)  was 
transferred  to  a  wholly  owned 
subsidiar)'  educational  institution  in 
order  to  meet  accreditation  standards 
prior  to  October  1,  2003,  and  where  the 
provider  has  continuously  incurred  the 
costs  of  both  the  classroom  and  clinical 
training  portions  of  the  program(s)  at  the 
educational  institution,  may  receive 
reasonable  cost  payment  for  such  a 
program(s)  according  to  the 
specifications  under  paragraphs  (g)(3)(ii) 
and  (g)(3)(iii)  of  this  section. 

(ii)  Payment  for  the  incurred  costs  of 
educational  activities  identified  in 
paragraph  (g)(3)(i)  of  this  section  will  be 
made  on  a  reasonable  cost  basis  if  a 
provider,  as  described  in  paragraph 
(g)(3)(i)  of  this  section,  received 
Medicare  reasonable  cost  payment  for 
those  nursing  and  allied  health 
education  program(s)  both  prior  and 
subsequent  to  the  date  the  provider 
transferred  operation  of  the  program(s) 
to  its  wholly  owned  subsidiary 
educational  institution  (and  ceased  to  be 
a  provider-operated  program(s) 
according  to  the  criteria  under 
paragraph  (f)  of  this  section). 

(iii)  "The  provider  that  meets  the 
requirements  in  paragraphs  (g)(3)(i)  and 
{g)(3){ii)  of  this  section  will  be  eligible 


to  receive  payment  under  this  paragraph 
for:  (A)  the  clinical  training  costs 
incurred  for  the  program(s)  as  described 
in  paragraph  (g)(3)(i)  of  this  section;  and 
(B)  classroom  costs,  but  only  those  costs 
incurred  by  the  provider  for  the  courses 
that  were  included  in  the  programs. 

(h)  Activities  treated  as  normal 
operating  costs.  The  costs  of  the 
following  educational  activities 
inciured  by  a  provider  but  not  operated 
by  that  provider  are  recognized  only  as 
normal  operating  costs  and  paid  in 
accordance  with  the  reimbursement 
principles  specified  in  part  412  of  this 
subchapter.  They  include: 
***** 

(3)  Educational  seminars,  workshops, 
and  continuing  education  programs  in 
which  the  employees  participate  that 
enhance  the  quality  of  medical  care  or 
operating  efficiency  of  the  provider  and, 
effective  October  1,  2003.  do  not  lead  ta 
the  ability  to  practice  and  begin 
emplojTnent  in  a  nursing  or  allied 
health  specialty. 
***** 

■  4.  Section  413.86  is  amended  by — 

■  A.  Under  paragraph  (b) — 

■  (1)  Removing  the  definitions  of 
"Affiliated  group"  and  "Affiliation 
agreement". 

■  (2)  Adding  definitions  of  "Community 
support",  "Medicare  GME  affiliated 
agreement",  "Medicare  GME  affiliated 
group",  and  "Redistribution  of  costs"  in 
alphabetical  order. 

■  (3)  Under  the  definition  of  "Rural  track 
FTE  limitation",  revising  the  phrase 
"paragraph  (g)(ll)"  to  read  "paragraph 
(g)(12)". 

■  B.  Revising  the  introductory  text  of 
paragraph  (f). 

■  C.  Adding  a  new  paragraph  (f)(4)(iv). 

■  D.  In  paragraph  (g)(l)(i),  revising  the 
reference  "paragraphs  (g)(l)(ii)  and 
(g)(l)(iii)"  to  read  "paragraphs  (g)(l)(ii) 
through  (g)(l)(iv)". 

■  E.  Revising  the  introductory  text  of 
paragraph  (g)(4). 

■  F.  Revising  paragraph  (g){4)(iv). 

■  G.  Revising  the  introductory  text  of 
paragraph  (g)(5). 

■  H.  Adding  a  new  paragraph  (g)(5)(vii). 

■  I.  Revising  paragraphs  (g)(6)(i)(D)  and 
(g)(6)(i)(E). 

■  J.  Revising  paragraph  (g)(7). 

■  K.  Revising  the  introductory  text  of 
paragraph  (g)(12). 

■  L.  Revising  paragraph  (g)(12)(i). 

■  M.  Revising  paragraph  (g)(12)(ii), 
introductory  text. 

■  N.  Revising  paragraph  (g)(12)(ii)(A). 

■  O.  Revising  paragraph 
(g)(12){ii)(B)(I)(i). 

■  P.  Revising  paragraph  (gKl2)(iii). 

■  Q.  Revising  paragraph  (gKl2)(iv), 
introductory  text. 
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■  R.  Revising 

■  S.  Revising 
K  T.  Redesigiiating 
as  paragraph  > 
and  adding  a 

The  additions 
follows: 
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paragraph  (g)(12)(iv)(A). 
paragraph  (g)(12)(iv){B){I). 
paragraphs  (i)  and  (j) 
(j)  and  (k),  respectively, 
new  paragraph  (i). 

and  revisions  read  as 


§  41 3.86    Direct  graduate  medical 
education  payments. 


(b)  Definitions 
"Commnn:  ty 

that  is  provi 

generally  inc 

sources  of 

made  for  fun  ishing 

individual 

local 

Community 

grants,  gifts, 

kind  that  are 

accordance 


support"  means  funding 
by  the  community  and 
udes  all  non-Medicare 
ing  (other  than  payments 
services  to 
patients),  including  State  and 
governipent  appropriations. 

pport  does  not  include 
<  nd  endowments  of  the 
not  to  be  offset  in 

section  1134  of  the  Act. 


ced  I 


■  fui  id 


v\ith  : 


"Medicare 


jME  affiliated  group" 


means — 

(1)  Two  or 
located  in  the 
(as  those  tenqs 
of  this 

area  and  meel 
in  paragraph 

(2)  Two  or 
located  in  the 
urban  or  rura 
rotation 
(g)(7)(ii)  of  th 
listed — 

(i)  As  the  s 
site  or  major 
one  or  more 
used  in  the 
the  Graduate 
Directory;  or 

(ii)  As  the 
"affiliations 


more  hospitals  that  are 
same  urban  or  rural  area 
are  defined  in  §  412.62(f) 
subchc  pter)  or  in  a  contiguous 

the  rotation  requirements 
g)(7)(ii)  of  this  section. 
1  aore  hospitals  that  are  not 
same  or  in  a  contiguous 
area,  but  meet  the 
requirement  in  paragraph 

section,  and  are  jointly 


ahd 
one  or  more 
Opportunities 
Postdoctoral 

(3)  Two  or 
under  commo  i 
for  all  Medicare 
agreements 
the  rotation  n 
(g)(7)(ii)ofthi^ 

"Medicare 
agreement 
and  dated 


representative^ 
hospital  in  a 
group, as 
specifies — 

(1)  The  term 
affiliation 


oie 


mimmum  is 
July  1  of  a  yeai 
(2)  Each  par 
and  indirect 
prior  to  the  "M^dicai-e 


S  ; 


[  onsor,  primary  clinical 
{  articipating  institution  for 
p  rograms  as  these  terms  are 
m  )st  current  publication  of 
^ledical  Education 


sponsor  or  is  listed  under 
outside  rotations"  for 
p  "ograms  in  operation  in 

Directory  of  Osteopathic 
i  ducation  Programs. 
1  lore  hospitals  that  are 
ownership  and,  effective 
GME  affiliation 
betinning  July  1,  2003,  meet 
e  quirement  in  paragraph 

section. 
Q ME  affiliation 

a  written,  signed, 
agreement  by  responsible 
of  each  respective 
jdicare  Glvffi  affiliated 
defined  in  this  section,  that 


of  the  Medicare  GME 
agr^ment  (which,  at  a 

year),  beginning  on 


icipating  hospital's  direct 
~  FTE  caps  in  effecit 
-""  CME  affiliation^ 


GvIE 


(3)  The  total  adjustment  to  each 
hospital's  FTE  caps  in  each  year  that  the 
Medicare  GME  affiliation  agreement  is 
in  effect,  for  both  direct  GME  and  IME, 
that  reflects  a  positive  adjustment  to  one 
hospital's  direct  and  indirect  FTE  caps 
that  is  offset  by  a  negative  adjustment  to 
the  other  hospital's  (or  hospitals']  direct 
and  indirect  FTE  caps  of  at  least  the 
same  amount; 

(4)  The  adjustment  to  each 
participating  hospital's  FTE  counts 
resulting  from  the  FTE  resident's  (or 
residents")  participation  in  a  shared 
rotational  arrangement  at  each  hospital 
participating  in  the  Medicare  GME 
affiliated  group  for  each  year  the 
Medicare  GME  affiliation  agreement  is 
in  effect.  This  adjustment  to  each 
participating  hospital's  FTE  count  is 
also  reflected  in  the  total  adjustment  to 
each  hospital's  FTE  caps  (in  accordance 
with  paragraph  (3)  of  this  definition); 
and 

(5)  The  names  of  the  participating 
hospitals  and  their  Medicare  provider 
numbers. 
***** 

'Redistribution  of  costs"  occurs,  when 
a  hospital  counts  FTE  residents  in 
medical  residency  programs  and  the 
costs  of  the  program  had  previously 
been  incurred  by  an  educational 
institution. 
***** 

(f)  Determining  the  total  number  of 
FTE  residents.  Subject  to  the  weighting 
factors  in  paragraphs  (g)  and  (h)  of  this 
section,  and  subject  to  the  provisions  of 
paragraph  (i)  of  this  section,  the  count 
of  FTE  residents  is  determined  as 
follows: 
***** 

(4)  *    *    * 

(iv)  The  hospital  is  subject  to  the 
principles  of  community  support  and 
redistribution  of  costs  as  specified  in  the 
provisions  of  paragraph  (i)  of  this 
section. 

(g)  Determining  the  weighted  number 
of  FTE  residents.  *   *   * 

(4)  Subject  to  the  provisions  of 
paragraph  (i)  of  this  section,  for 
purposes  of  determining  direct  graduate 
medical  education  payment — 
***** 

(iv)  Hospitals  that  are  part  of  the  same 
Medicare  GME  affiliated  group  (as 
described  under  paragraph  (b)  of  this 
section)  may  elect  to  apply  the  limit  on 
an  aggregate  basis  as  described  under 
paragraph  (g)(7)  of  this  section. 
***** 

(5)  Subject  to  the  provisions  of 
paragraph  (i)  of  this  section,  for 
purposes  of  determining  direct  graduate 
medical  education  payment — 


(vli)  Subject  to  the  provisions  under 
paragraph  (g)(12)  of  this  section, 
effective  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2000,  FTE 
residents  in  a  rural  track  program  at  an 
urban  hospital  are  included  in  the  urban 
hospitd's  rolling  average  calculation 
described  in  paragraph  (g)(5)  of  this 
section. 
***** 

(6)  *    *    * 
(i)*  *  * 

(D)  An  urban  hospital  that  qualifies 
for  an  adjustment  to  its  FTE  cap  under 
paragraph  (g)(6)(i)  of  this  section  is  not 
permitted  to  be  part  of  a  Medicare  GME 
affiliated  group  for  purposes  of 
establishing  an  aggregate  FTE  cap. 

(E)  A  rural  hospital  that  qualifies  for 
an  adjustment  to  its  FTE  cap  under 
paragraph  (g)(6)(i)  of  this  section  is 
permitted  to  be  part  of  a  Medicare  GME 
affiliated  group  for  purposes  of 
establishing  an  aggregate  FTE  cap. 
***** 

(7)  A  hospital  may  teceive  a 
temporary  adjustment  to  its  FTE  cap, 
which  is  subject  to  the  averaging  rules 
under  paragraph  (g)(5)(iii)  of  this 
section,  to  reflect  residents  added  or 
subtracted  because  the  hospital  is 
participating  in  a  Medicare  GME 
affiliated  group  (as  defined  under 
paragraph  (b)  of  this  section).  Under  this 
provision — 

(i)  Each  hospital  in  the  Medicare  GME 
affiliated  group  must  submit  the 
Medicare  GME  affiliation  agreement,  as 
defined  under  paragraph  (b)  of  this 
section,  to  the  CMS  fiscal  intermediary 
servicing  the  hospital  and  send  a  copy 
to  CMS's  Central  Office  no  later  than 
July  1  of  the  residency  program  year 
during' which  the  Medicare  GME 
affiliation  agreement  will  be  in  effect. 

(ii)  Each  hospital  in  the  Medicare 
GME  affiliated  group  must  have  a 
shared  rotational  arrangement,  as 
defined  in  paragraph  (b)  of  this  section, 
with  at  least  one  other  hospital  within 
the  Medicare  GME  affiliated  group,  and 
all  of  the  hospitals  within  the  Medicare 
GME  affiliated  group  must  be  connected 
by  a  series  of  such  shared  rotational 
arrangements. 

(iii)  During  the  shared  rotational 
arrangements  under  a  Medicare  GME 
affiliation  agreement,  as  defined  in 
paragraph  (b)  of  this  section,  more  than 
one  of  the  hospitals  in  the  Medicare 
GME  affiliated  group  must  count  the 
proportionate  amount  of  the  time  spent 
by  the  resident(s)  in  its  FTE  resident 
counts.  No  resident  may  be  counted  in 
the  aggregate  as  more  than  one  FTE. 

(iv)  The  net  effect  of  the  adjustments 
(positive  or  negative)  on  the  Medicare 
GME  affiliated  hospitals'  aggregate  FTE '• 
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cap  for  each  Medicare  GME  affiliation 
agreement  must  not  exceed  zero. 

(v)  If  the  Medicare  GME  affiliation 
agreement  terminates  for  any  reason,  the 
FTE  cap  of  each  hospital  in  the 
Medicare  GME  affiliated  group  will 
revert  to  the  individual  hospital's  pre- 
affiliation  FTE  cap  that  is  determined 
under  the  provisions  of  paragraph  (g)(4) 
of  this  section. 
***** 

(12)  Subject  to  the  provisions  of  (i)  of 
this  section,  an  urban  hospital  that 
establishes  a  new  residency  program,  or 
has  an  existing  residency  program,  with 
a  rural  track  (or  an  integrated  rural 
track)  may  include  in  its  FTE  coxmt 
residents  in  those  rural  tracks,  in 
addition  to  the  residents  subject  to  its 
FTE  cap  specified  imder  paragraph 
(g)(4)  of  this  section.  An  urban  hospital 
with  a  rural  track  residency  program 
may  count  residents  in  those  rural 
tracks  up  to  a  rural  track  FTE  limitation 
if  the  hospital  complies  with  the 
conditions  specified  in  paragraphs 
(g)(12)(i)  through  (g)(12)(vi)  of  this 
section. 

(i)  If  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  at  a  rural  hospital(s)  for 
two-thirds  of  the  duration  of  the 
program  for  cost  reporting  periods 
beginning  on  or  after  April  1 ,  2000  and 
before  October  1,  2003,  or  for  more  than 
one-half  of  the  duration  of  the  program 
for  cost  reporting  periods  begiiming  on 
or  after  October  1,  2003,  the  urban 
hospital  may  include  those  residents  in 
its  FTE  count  for  the  time  the  rural  track 
residents  spend  at  the  urban  hospital. 
The  urban  hospital  may  include  in  its 
FTE  count  those  residents  in  the  rural 
track  training  at  the  urban  hospital,  not 
to  exceed  its  rural  track  FTE  limitation, 
determined  as  follows: 

(A)  For  the  first  3  years  of  the  rural 
track's  existence,  the  rural  track  FTE 
limitation  for  each  urban  hospital  will 
be  the  actual  number  of  FTE  residents, 
subject  to  the  rolling  average  at 
paragraph  (g)(5)(vii)  of  this  section, 
training  in  the  rural  track  at  the  urban 
hospital. 

(B)  Beginning  with  the  fourth  year  of 
the  rural  track's  existence,  the  rural 
track  FTE  limitation  is  equal  to  the 
product  of  the  highest  number  of 
residents,  in  any  program  year,  who 
during  the  third  year  of  the  rural  track's 
existence  are  training  in  the  rural  track 
at  the  urban  hospital  or  the  rural 
hospital(s)  and  are  designated  at  the 
beginning  of  their  training  to  be  rotated 
to  the  rural  hospital(s)  for  at  least  two- 
thirds  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  April  1,  2000  and  before  October 


1,  2002,  or  for  more  than  one-half  of  the 
duration  of  the  program  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  and  the  number 
of  years  those  residents  are  training  at 
the  urban  hospital. 

(ii)  If  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  at  a  rural  nonhospital 
site(s)  for  two-thirds  of  the  duration  of 
the  program  for  cost  reporting  periods 
begiiming  on  or  after  April  1 ,  2000  and 
before  October  1,  2003,  or  for  more  than 
one-half  of  the  duration  of  the  program 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2003,  the  urban 
hospital  may  include  those  residents  in 
its  FTE  count,  subject  to  the 
requirements  under  paragraph  (f)(4)  of 
this  section.  The  urban  hospital  may 
include  in  its  FTE  count  those  residents 
in  the  rural  track,  not  to  exceed  its  rural 
track  FTE  limitation,  determined  as 
follows: 

(A)  For  the  first  3  years  of  the  rural 
track's  existence,  the  rural  track  FTE 
limitation  for  each  urban  hospital  will 
be  the  actual  number  of  FTE  residents, 
subject  to  the  rolling  average  specified 
in  paragraph  (g)(5)(vii)  of  this  section, 
training  in  the  rural  track  at  the  urban 
hospital  and  the  rural  nonhospital 
site(s). 

(B)*   *   * 

[!)*  *   * 

[i]  The  urban  hospital  and  are 
designated  at  the  beginning  of  their 
training  to  be  rotated  to  a  rural 
nonhospital  site(s)  for  at  least  two-thirds 
of  the  duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000  and  before  October  1, 
2003,  or  for  more  than  one-half  of  the 
diu-ation  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
October  1,2003;  and 
*        *        *        *        * 

(iii)  If  an  urban  hospital  rotates 
residents  in  the  rural  track  program  to 
a  rural  hospital(s)  for  less  than  two- 
thirds  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  April  1 ,  2000  and  before  October 
1,  2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  the  rural  hospital 
may  not  include  those  residents  in  its 
FTE  count  (if  the  rural  track  is  not  a  new 
program  under  paragraph  (g)(6)(iii)  of 
this  section,  or  if  the  rural  hospital's 
FTE  count  exceeds  that  hospital's  FTE 
cap),  nor  may  the  urban  hospital 
include  those  residents  when 
calculating  its  rural  track  FTE 
limitation. 

(iv)  If  an  urban  hospital  rotates 
residents  in  the  rural  track  program  to 


a  rural  nonhospital  site(s)  for  period  of 
time  is  less  than  two-thirds  of  the 
duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000  and  before  October  1, 
2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  the  urban  hospital 
may  include  those  residents  in  its  FTE 
count,  subject  to  the  requirements  under 
paragraph  (f)(4)  of  this  section.  The 
urban  hospital  may  include  in  its  FTE 
count  those  residents  in  the  nyal  track, 
not  to  exceed  its  rural  track  limitation, 
determined  as  follows: 

(A)  For  the  first  3  years  of  the  rural 
track's  existence,  the  rural  track  FTE 
limitation  for  the  urban  hospital  will  be 
the  actual  number  of  FTE  residents, 
subject  to  the  rolling  average  specified 
in  paragraph  (g)(5)(vii)  of  this  section, 
training  in  the  rural  track  at  the  rural 
nonhospital  site(s). 

(B)*   *   * 

(1)  The  highest  number  of  residents  in 
any  program  year  who,  during  the  third 
year  of  the  rural  track's  existence,  are 
training  in  the  rural  track  at  the  nu-al 
nonhospital  site(s)  or  are  designated  at 
the  beginning  of  their  training  to  be 
rotated  to  the  rural  nonhospital  site(s) 
for  a  period  that  is  less  than  two-thirds 
of  the  duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2002,  and  before  October  1, 
2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003;  and 
***** 

(i)  Application  of  community  support 
and  redistribution  of  costs  in 
determining  FTE  resident  counts. 

(1)  For  purposes  of  determining  direct 
graduate  medical  education  payments, 
the  following  principles  apply: 

(i)  Community  support.  If  the 
community  has  imdertaken  to  bear  the 
costs  of  medical  education  through 
community  support,  the  costs  are  not 
considered  graduate  medical  education 
costs  to  the  hospital  for  purposes  of 
Medicare  payment. 

(ii)  Redistribution  of  costs.  The  costs 
of  training  residents  that  constitute  a 
redistribution  of  costs  from  an 
educational  institution  to  the  hospital 
are  not  considered  graduate  medical 
education  costs  to  the  hospital  for 
purposes  of  Medicare  payment. 

(2)  Application.  A  hospital  must 
continuously  incur  costs  of  direct 
graduate  medical  education  of  residents 
training  in  a  particular  program  at  a 
training  site  since  the  date  the  residents 
first  began  training  in  that  program  in 
order  for  the  hospital  to  count  the  FTE 
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residents  in  accordance  with  the 
provisions  of  paragraphs  (f)  and  (g)(4) 
through  (g){6;  and  (g)(12)  of  this  section. 
This  rule  also  applies  to  providers  that 
are  paid  for  direct  GME  in  accordance 
with  §  405.24  58  of  this  chapter, 
§  422.270  of  t  lis  subchapter,  and 
§413.70. 

(3)(i)  Effect  ve  date.  Subject  to  the 
provisions  of  saragraph  (i)(3)(ii)  of  this 
section,  payments  made  in  accordance 
with  determii  ations  made  under  the 
provisions  of  laragraphs  (i)(l)  and  (i}(2) 
of  this  section  will  be  effective  for 
portions  of  cost  reporting  periods 
occurring  on  (r  after  October  1,  2003. 

(ii)  Applica  nlity  for  certain  hospitals. 
With  respect  I  d  an  FTE  resident  who 
begins  trainin ;  in  a  residency  program 
on  or  before  Cctober  1,  2003,  and  with 
respect  to  wh(  m  there  has  been  a 
redistribution  of  costs  or  conunimity 
support  deteri  lined  under  the 
provisions  of  ] )aragraphs  (i}(l)  and  (i)(2) 
of  this  section  the  hospital  may 
continue  to  co  imt  the  FTE  resident  until 
the  resident  hi  is  completed  training  in 
that  program,  n  until  3  years  after  the 
date  the  reside  nt  began  training  in  that 
program,  whic  hever  comes  first. 

(Catalog  of  Fede  -al  Domestic  Assistance 
Program  No.  93.  r73.  Medicare— Hospital 
Insurance) 

Dated:  July  23  2003. 
Thomas  A.  Scul  y, 

Administrator.  C  enters  for  Medicare  &■ 
Medicaid  Servic  ;s. 

Dated:  July  24  2003. 

Tommy  G.  Then  ipson, 

Secretary. 

(Editorial  Note:  The  following  Addendum 
and  appendices  vill  not  appear  in  the  Code 
of  Federal  Regul  itions.l 

Addendum— Scl  ledule  of  Standardized 
Amounts  Effectiue  With  Discharges 
Occurring  on  or  After  October  1,  2003  and 
Update  Factors  4nd  Rate-of-Increase 
Percentages  Effective  With  Cost  Reporting 
Periods  Beginning  on  or  After  October  1, 
2003 

I.  Summary  and 
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SCHs  are  paid  based  on  whichever  of  the 
following  rates  yields  the  greatest  aggregate 
payment:  the  Federal  national  rate:  the 
updated  hospital-specific  rate  based  on  FY 
1982  costs  per  discharge;  the  updated 
hospital-specific  rate  based  on  FY  1987  costs 
per  discharge;  or  the  updated  hospital- 
specific  rate  based  on  FY  1996  costs  per 
discharge. 

Under  section  1886(d)(5)(G)  of  the  Act, 
MDHs  are  paid  based  on  the  Federal  national 
rate  or,  if  higher,  the  Federal  national  rate 
plus  50  percent  of  the  difference  between  the 
Federal  national  rate  and  the  updated 
hospital-specific  rate  based  on  FY  1982  or  FY 
1987  costs  per  discharge,  whichever  is 
higher.  MDHs  do  not  have  the  option  to  use 
their  FY  1996  hospital-specific  rate. 

For  hospitals  in  Puerto  Rico,  the  payment 
per  discharge  is  based  on  the  sum  of  50 
percent  of  a  Puerto  Rico  rate  that  reflects  base 
year  average  costs  per  case  of  Puerto  Rico 
hospitals  and  50  percent  of  a  blended  Federal 
national  rate  (a  discharge-weighted  average  of 
the  national  large  urban  and  other  areas 
standardized  amounts).  (See  section  II.D.3.  of 
this  Addendum  for  a  complete  description.) 

As  discussed  below  in  section  II.  of  this 
Addendum,  we  are  making  changes  in  the 
determination  of  the  prospective  payment 
rates  for  Medicare  inpatient  operating  costs 
for  FY  2004.  The  changes,  to  be  applied 
prospectively  effective  with  discharges 
occurring  on  or  after  October  1,  2003,  affect 
the  calculation  of  the  Federal  rates.  In  section 
III.  of  this  Addendum,  we  discuss  our 
changes  for  determining  the  prospective 
payment  rates  for  Medicare  inpatient  capital- 
related  costs  for  FY  2004.  Section  IV.  of  this 
Addendum  sets  forth  our  changes  for 
determining  the  rate-of-increase  limits  for 
hospitals  excluded  from  the  IPPS  for  FY 
2004.  Section  V.  of  this  Addendum  sets  forth 
policies  on  payment  for  blood  clotting  factor 
administered  to  hemophilia  patients.  The 
tables  to  which  we  refer  in  the  preamble  of 
this  final  rule  are  presented  in  section  VI.  of 
this  Addendum. 

n.  Changes  to  Prospective  Payment  Rates  for 
Hospital  Inpatient  Operating  Costs  for  FY 
2004 

The  basic  methodology  for  determining 
prospective  payment  rates  for  hospital 
inpatient  operating  costs  is  set  forth  at 
§412.63.  The  basic  methodology  for 
determining  the  prospective  payment  rates 
for  hospital  inpatient  operating  costs  for 
hospitals  located  in  Puerto  Rico  is  set  forth 
at  §§412.210  and  412.212.  Below,  we  discuss 
the  factors  used  for  determining  the 
prospective  payment  rates. 

In  summary,  the  standardized  amounts  set 
forth  in  Tables  lA  and  IC  of  section  VI.  of 
this  Addendum  reflect — 

•  Updates  of  3.4  percent  for  all  areas  (that 
is,  the  full  market  basket  percentage  increase 
of  3.4  percent); 

•  An  adjustment  to  ensure  the  proposed 
DRG  recalibration  and  wage  index  update 
and  changes,  as  well  as  the  add-on  payments 
for  new  technology,  are  budget  neutral,  as 
provided  for  under  sections  1886(d)(4)(C)(iii) 
and  (d)(3)(E)  of  the  Act,  by  applying  new 
budget  neutrality  adjustment  factors  to  the 
large  urban  and  other  standardized  amounts; 


•  An  adjustment  to  ensure  the  effects  of 
geographic  reclassification  are  budget 
neutral,  as  provided  for  in  section 
1886(d)(8)(D)  of  the  Act,  by  removing  the  FY 
2003  budget  neutrality  factor  and  applying  a 
revised  factor: 

•  An  adjustment  to  apply  the  new  outlier 
offset  by  removing  the  FY  2003  outlier  offsets 
and  applying  a  new  offset. 

A.  Calculation  of  Adjusted  Standardized. 
Amounts 

1.  Standardization  of  Base-Year  Costs  or 
Target  Amounts 

The  national  standardized  amounts  are 
based  on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  (section 
1886(d)(2)(A)  of  the  Act)  or,  for  Puerto  Rico, 
adjusted  target  amounts  from  a  base  period 
(section  1886(d)(9)(B)(i)  of  the  Act),  updated 
and  otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the  Act. 
The  preamble  to  the  September  1,  1983 
interim  final  rule  (48  FR  39763)  contained  a 
detailed  explanation  of  how  base-year  cost 
data  (from  cost  reporting  periods  ending 
during  FY  1981)  were  established  in  the 
initial  development  of  standardized  amounts 
for  the  IPPS.  The  September  1,  1987  final 
rule  (52  FR  33043,  33066)  contains  a  detailed 
explanation  of  how  the  target  amounts  were 
determined,  and  how  they  are  used  in 
computing  the  Puerto  Rico  rates. 

Sections  1886(d)(2)(B)  and  (d)(2)(C)  of  the 
Act  require  us  to  update  base-year  per 
discharge  costs  for  FY  1984  and  then 
standardize  the  cost  data  in  order  to  remove 
the  effects  of  certain  sources  of  cost 
variations  among  hospitals.  These  effects 
include  case-mix,  differences  in  area  wage 
levels,  cost-of-living  adjustments  for  Alaska 
and  Hawaii,  indirect  medical  education 
costs,  and  costs  to  hospitals  serving  a 
disproportionate  share  of  low-income 
patients. 

Under  sections  1886(d)(2)(H)  and  (d)(3)(E) 
of  the  Act,  in  determining  payments  under 
the  IPPS,  the  Secretary  estimates  from  time 
to  time  the  proportion  of  costs  that  are  wages 
and  wage-related  costs.  Based  on  the 
estimated  labor-related  share,  the 
standardized  amounts  are  divided  into  labor- 
related  and  nonlabor-related  amounts.  As 
discussed  in  section  IV.  of  the  preamble  to 
the  August  1,  2002  IPPS  final  rule,  when  we 
revised  the  market  basket  in  FY  2003,  we  did 
not  revise  the  labor  share  of  the  standardized 
amount  (the  proportion  adjusted  by  the  wage 
index).  We  consider  71.1  percent  of  costs  to 
be  labor-related  for  purposes  of  the  IPPS.  The 
average  labor  share  in  Puerto  Rico  is  71.3 
percent. 

2.  Computing  Large  Urban  and  Other  Area 
Average  Standardized  Amounts 

Sections  1886(d)(2)(D)  and  (d)(3)  of  the  Act 
require  the  Secretary  to  compute  two  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  one  for  hospitals 
located  in  large  urban  areas  and  one  for 
hospitals  located  in  other  areas.  In  addition,    " 
under  sections  1886(d)(9)(B)(iii)  and 
(d)(9)(C)(i)  of  the  Act,  the  average 
standardized  amount  per  discharge  must  be 
determined  for  hospitals  located  in  large 
urban  and  other  areas  in  Puerto  Rico.  In 
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accordance  with  section  1886(b)(3)(B)(i)  of 
the  Act,  the  large  urban  average  standardized' 
amount  is  1.6  percent  higher  than  the  other 
area  average  standardized  amount. 

Section  402(b)  of  Pub.  L.  108-7  required 
that,  effective  for  discharges  occurring  on  or 
after  April  1,  2003.  and  before  October  1, 
2003,  the  Federal  rate  for  all  IPPS  hospitals 
would  be  based  on  the  large  urban 
standardized  amount.  However,  for 
discharges  occurring  on  or  after  October  1, 
2003,  the  Federal  rate  will  again  be 
calculated  based  on  separate  average 
standardized  amounts  for  hospitals  in  large 
urban  areas  and  for  hospitals  in  other  areas. 

Section  1886(d)(2)(D)  of  the  Act  defines 
"urban  area"  as  those  areas  within  a 
Metropolitan  Statistical  Area  (MSA).  A  "large 
urban  area"  is  defined  as  an  urban  area  with 
a  population  of  more  than  1  million.  In 
addition,  section  4009(i)  of  Pub.  L.  100-203 
provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970.000  is  classified 
as  a  large  urban  area.  As  required  by  section 
1886(d)(2)(D)  of  the  Act.  population  size  is 
determined  by  the  Secretary  based  on  the 
latest  population  data  published  by  the 
Bureau  of  the  Census.  Urban  areas  that  do  not 
meet  the  definition  of  a  "large  urban  area" 
are  referred  to  as  "other  urban  areas."  Areas 
that  are  not  included  in  MSAs  are  considered 
"rural  areas"  under  section  1886(d)(2)(D)  of 
the  Act.  Payment  for  discharges  from 
hospitals  located  in  large  urban  areas  will  be 
based  on  the  large  urban  standardized 
amount.  Payment  for  discharges  from 
hospitals  located  in  other  urban  and  rural 
areas  will  be  based  on  the  other  standardized 
amount. 

As  discussed  previously,  on  )une  6,  2003. 
OMB  announced  revised  definitions  of  MSAs 
and  new  definitions  of  Micropolitan 
Statistical  Areas  and  Combined  Statistical 
Areas.  In  order  to  implement  these  changes 
for  thfrlPPS,  it  is  necessan,'  to  identify  the 
new  area  designation  for  each  county  and 
hospital  in  the  country.  Because  this  process 
will  have  to  be  extensively  reviewed  and 
verified,  we  were  unable  to  undertake  it 
before  publication  of  this  final  rule. 
Therefore,  we  are  continuing  to  use  MSAs 
based  on  OMB's  definitions  of  MSAs  prior  to 
June  6,  2003.  Based  on  those  definitions.  63 
areas  meet  the  criteria  to  be  defined  as  large 
urban  cTeas  for  FY  2004.  These  areas  are 
identified  in  Table  4A  of  section  VI.  of  this 
Addendum. 

3.  Updating  the  Average  Standardized 
Amounts 

In  accordance  with  section 
1886{d)(3)(A)(iv)  of  the  Act,  we  are  updating 
the  arge  urban  areas'  and  the  other  areas' 
average  standardized  amounts  for  FY  2004  by 
the  ftill  estimated  market  basket  percentage 
increase  for  hospitals  in  all  areas,  as  specified 
in  section  1886(b)(3)(B)(i)(XIX)  of  the  Act. 
The  percentage  change  in  the  market  basket 
reflects  the  average  change  in  the  price  of 
goods  and  services  purchased  by  hospitals  to 
furnish  inpatient  care.  The  most  recent 
forecast  of  the  hospital  market  basket 
increase  for  FY  2004  is  3.4  percent.  Thus,  for 
FY  2004,  the  update  to  the  average 
standardized  amounts  equals  3.4  percent  for 
hospitals  in  all  areas. 


Although  the  update  factors  for  FY  2004 
are  set  by  law,  we  are  required  by  section 
1886(e)(3)  of  the  Act  to  report  to  the  Congress 
our  initial  recommendation  of  update  factors 
for  FY  2004  for  both  IPPS  hospitals  and 
hospitals  excluded  from  the  IPPS.  Our 
recommendation  on  the  update  factors 
(which  is  required  by  sections  1886(e)(4)(A) 
and  (e)(5)(A)  of  the  Act)  is  set  forth  as 
Appendix  B  of  this  final  rule. 

Comment:  One  commenter  recommended 
an  increase  to  the  market  basket  that  would 
account  for  large  increases  in  the  costs  of 
malpractice,  pensions,  health  benefits, 
pharmaceuticals,  and  new  technology  that 
hospitals  are  facing. 

Response:  The  hospital  market  basket  is 
structured  to  measure  the  change  in  prices 
for  an  exhaustive  list  of  inputs  used  by 
hospitals  in  providing  services.  The  index 
measures  the  "pure"  price  change  of  those 
inputs  and  appropriately  does  not  measure 
changes  in  quantity  or  intensity.  These 
nonprice  factors  include  shifts  in  the  skill 
mix  of  employees,  increased  amounts  of 
labor  purchased,  increased  malpractice 
coverage,  the  increased  use  of 
pharmaceuticals  and  technology  in  providing 
care,  and  movements  toward  more  or  less 
intensive  pharmaceuticals  and  technology. 
Nonprice  factors  such  as  these  may  be 
contributing  to  the  increases  in  cost  that 
hospitals  are  currently  facing. 

In  addition,  the  most  recent  data  available 
are  used  to  forecast  the  market  basket  price 
changes  and  are  intended  to  reflect 
conditions  that  hospitals  will  face  in  the 
upcoming  fiscal  year.  As  it  is  intended,  the 
hospital  market  basket  measures  the  national 
average  price  increase  and  will  not  reflect 
geographic  differences  from  one  geographic 
area  to  another.  In  other  words,  while  one 
area  may  see  a  large  surge  in  the  prices  of 
inputs,  another  area  may  actually  be 
experiencing  much  smaller  increases  in  the 
prices  of  these  inputs.  This  may  also  be 
contributing  to  the  increased  costs  to  which 
the  commenter  referred.  Therefore,  we 
believe  that  the  market  basket  is  an  accurate 
representation  of  the  national  average  price 
increase  facing  hospitals  in  providing 
services,  and  the  3.4  percent  increase  for  FY 
2004  provides  an  adequate  update  to 
hospitals  to  account  for  the  inflationary 
increase  in  costs. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

As  in  the  past,  we  adjust  the  FY  2004 
standardized  amounts  to  remove  the  effects 
of  the  FY  2003  geographic  reclassifications 
and  outlier  payments  before  applying  tlie  FY 
2004  updates.  We  then  apply  the  new  offsets 
to  the  standardized  amounts  for  outliers  and 
geographic  reclassifications  for  FY  2004. 

We  do  not  remove  the  prior  year's  budget 
neutrality  adjustments  for  reclassification 
and  recalibration  of  the  DRG  weights  and  for 
updated  wage  data  because,  in  accordance 
with  section  1886(d)(4)(C)(iii)  of  the  Act. 
estimated  aggregate  payments  after  the 
changes  in  the  DRG  relative  weights  and 
wage  index  should  equal  estimated  aggregate 
payments  prior  to  the  changes.  If  we  removed 
the  prior  year  adjustment,  we  would  not 
satisfy  this  condition. 


Budget  neutrality  is  determined  by 
comparing  aggregate  IPPS  payments  before 
and  after  making  the  changes  that  are 
required  to  be  budget  neutral  (for  example, 
reclassifying  and  recalibrating  the  DRGs, 
updating  the  wage  data,  and  geographic 
reclassifications).  We  include  outlier 
payments  in  the  payment  simulations 
because  outliers  may  be  affected  by  changes 
in  these  payment  parameters.  Because  the 
changes  to  the  postacute  care  transfer  policy 
discussed  in  section  FV.A.  of  the  preamble  of 
this  final  rule  are  not  budget  neutral,  we 
included  the  effects  of  expanding  this  policy 
to  additional  DRGs  prior  to  estimating  the 
payment  effects  of  the  DRG  and  wage  data 
changes. 

a.  Recalibration  of  DRG  Weights  and 
Updated  Wage  Index — Budget  Neutrality 
Adjustment.— Section  1886(d)(4)(C)(iii)'of  the 
Act  specifies  that,  beginning  in  FY  1991.  the 
annual  DRG  reclassification  and  recalibration 
of  the  relative  weights  must  be  made  in  a 
manner  that  ensures  that  aggregate  payments 
to  hospitals  are  not  affected.  As  discussed  in 
section  U.  of  the  preamble,  we  normalized 
the  recalibrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average  case 
weight  after  recalibration  is  equal  to  the 
average  case  weight  prior  to  recalibration. 
However,  equating  the  average  case  weight 
after  recalibration  to  the  average  case  weight 
before  recalibration  does  not  necessarily 
achieve  budget  neutrality  with  respect  to 
aggregate  payments  to  hospitals  because 
payments  to  hospitals  are  affected  by  factors 
other  than  average  case  weight.  Therefore,  as 
we  have  done  in  past  years,  we  are  making 
a  budget  neutrality  adjustment  to  ensure  that 
the  requirement  of  section  1886(d)(4)(C)(iii) 
of  the  Act  is  met. 

Section  1886(d)(3)(E)  of  the  Act  requires  us 
to  update  the  hospital  wage  index  on  an 
annual  basis  beginning  October  1,  1993.  This 
provision  also  requires  us  to  make  any 
updates  or  adjustments  to  the  wage  index  in 
a  manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected  by  the 
change  in  the  wage  index. 

Section  4410  of  Pub.  L.  105-33  provides 
that,  for  discharges  on  or  after  October  1, 
1997.  the  area  wage  index  applicable  to  any 
hospital  that  is  not  located  in  a  rural  area  , 
may  not  be  less  than  the  area  wage  index 
applicable  to  hospitals  located  in  rural  areas 
in  that  State.  This  provision  is  required  by 
section  4410(b)  of  Pub.  L.  105-33  to  be 
budget  neutral.  Therefore,  we  include  the 
effects  of  this  provision  in  our  calculation  of 
the  wage  update  budget  neutrality  factor. 

In  addition,  we  are  required  to  ensure  that 
anv  add-on  payments  for  new  technology 
under  section  1886(d)(5)(K)  of  the  Act  are 
budget  neutral.  As  discussed  in  section  lI.E. 
of  this  final  rule,  we  are  approving  two  new 
technologies  for  add-on  payments  in  FY 
20G4.  We  estimate  that  the  total  add-on 
payments  for  these  new  technologies  will  be 
S14.4  million  for  FY  2004. 

To  comply  with  the  requirement  that  DRG 
reclassiiication  and  recalibration  of  the 
relative  weights  be  budget  neutral,  and  the 
requirement  that  the  updated  wage  index  be 
budget  neutral,  we  used  FY  2002  discharge 
data  to  simulate  payments  and  compared 
aggregate  payments  using  the  FY  2003 
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for  the  case  to  convert  the  charges  to  costs. 
Payments  for  eligible  cases  are  then  made 
based  on  a  marginal  cost  factor,  which  is  a 
percentage  of  the  costs  above  the  threshold. 
Under  section  1886(d)(5)(A)(iv)  of  the  Act, 
outlier  payments  for  any  year  must  be 
projected  to  be  not  less  than  5  percent  nor 
more  than  6  percent  of  total  operating  DRG 
payments  plus  outlier  payments.  Section 
1886(d)(3)(B)  of  the  Act  requires  the 
Secretary  to  reduce  the  average  standardized 
amounts  by  a  factor  to  account  for  the 
estimated  proportion  of  total  DRG  payments 
made  to  outlier  cases.  Similarly,  section 
188R(d)(9)(B)(iv)  of  the  Act  requires  the 
Secretary  to  reduce  the  average  standardized 
amounts  applicable  to  hospitals  in  Puerto 
Rico  to  account  for  the  estimated  proportion 
of  total  DRG  payments  made  to  outlier  cases, 
i.  FY  2004  outlier  fixed-loss  cost  threshold. 
In  the  August  1,  2002  IPPS  final  rule  (67  FR 
50124),  we  established  a  threshold  for  FY 
2003  that  was  equal  to  the  prospective 
payment  rate  for  the  DRG,  plus  any  IME  and 
DSH  payments  and  any  additional  payments 
for  new  technology,  plus  $33,560.  The 
marginal  cost  factor  (the  percent  of  costs  paid 
after  costs  for  the  case  exceed  the  threshold) 
was  80  percent. 

In  the  May  19,  2003  proposed  rule,  we 
proposed  to  establish  a  fixed-loss  cost  outlier 
threshold  equal  to  the  prospective  payment 
rate  for  the  DRG  plus  any  IME  and  DSH 
payments,  and  any  add-on  payments  for  new 
technology,  plus  $50,645.  However,  we  also 
stated  that  the  final  FY  2004  threshold  was 
likely  to  be  different  from  that  proposed 
threshold,  as  a  result  of  any  changes  to 
outlier  policy  subsequent  to  a  proposed  rule 
published  on  March  5,  2003.  Subsequently, 
we  published  three  central  changes  to  our 
outlier  policy  in  a  final  rule  on  June  9,  2003. 

The  first  of  the  changes  was  that  fiscal 
intermediaries  will  use  more  up-to-date  data 
when  determining  the  cost-to-charge  ratio  for 
each  hospital.  Currently,  fiscal  intermediaries 
use  the  hospital's  most  recent  settled  cost 
report.  We  revised  our  regulations  to  specify 
that  fiscal  intermediaries  will  use  either  the 
most  recent  settled  or  the  most  recent 
tentative  settled  cost  report,  whichever  is 
from  the  latest  reporting  period. 

The  second  change  removed  the 
requirement  in  our  regulations  specifying 
that  a  fiscal  intermediary  will  assign  a 
hospital  the  statewide  average  cost-to-charge 
ratio  when  the  hospital  has  a  cost-to-charge 
ratio  that  falls  below  an  established  threshold 
(3  standard  deviations  below  the  national 
geometric  mean  cost-to-charge  ratio).  We 
specified  that  hospitals  will  receive  their 
actual  cost-to-charge  ratios  no  matter  how 
low  their  ratios  actually  fall. 

The  third  change  added  a  provision  to  our 
regulations  to  provide  that  the  outlier 
payments  for  some  hospitals  will  become 
subject  to  reconciliation  when  the  hospitals' 
cost  reports  are  settled.  In  addition,  outlier 
payments  will  be  subject  to  an  adjustment  to 
account  for  the  time  value  of  any  outlier 
overpayments  or  underpayments  that  are 
ultimately  reconciled. 

To  calculate  the  FY  2004  outlier 
thresholds,  we  simulated  payments  by 
applying  FY  2004  rates  and  policies  using 
cases  from  the  FY  2002  MedPAR  file. 


Therefore,  in  order  to  determine  the 
appropriate  FY  2004  threshold,  it  was 
necessary  to  inflate  the  charges  on  the 
MedPAR  claims  by  2  years,  from  FY  2002  to 
FY  2004. 

As  discussed  in  the  August  1,  2002  IPPS 
final  rule  (67  FR  50124),  rather  than  use  the 
rate-of-cost  increase  from  hospitals'  FY  1998 
and  FY  1999  cost  reports  to  project  the  rate- 
of-increase  from  FY  2001  to  FY  2003,  as  had 
been  done  in  prior  years,  we  used  a  2-year 
average  annual  rate  of  change  in  charges  per 
case  to  calculate  the  FY  2003  outlier 
threshold. 

We  are  continuing  to  use  the  2-year  average 
annual  rate  of  change  in  charges  per  case  to 
establish  the  FY  2004  threshold.  The  2-year 
average  annual  rate  of  change  jn  charges  per 
case  from  FY  2000  to  FY  2001,  and  from  FY 
2001  to  FY  2002,  was  12.5978  percent 
annually,  or  26.8  percent  over  2  years. 

In  the  past,  we  used  cost-to-charge  ratios 
from  the  Provider  Specific  File,  and 
multiplied  these  ratios  by  the  charges  for 
each  case  to  estimate  costs.  After  the  changes 
in  policy  enacted  by  the  final  outlier  rule  this 
year,  it  is  necessary  to  calculate  more  recent 
cost-to-charge  ratios  because  fiscal 
intermediaries  will  now  use  the  latest 
tentatively  settled  cost  report  instead  of  the 
latest  settled  cost  report  to  determine  a 
hospital's  cost-to-charge  ratio.  Therefore,  to 
approximate  using  the  latest  tentative  settled 
cost  reports  in  our  estimate  of  the  FY  2004 
outlier  threshold,  we  calculated  updated 
cost-to-charge  ratios  using  the  following  three 
steps:  for  each  hospital,  we  matched  charges- 
per-case  to  costs-per-case  from  the  most 
recent  cost  reporting  year;  we  then  divided 
each  hospital's  costs  by  its  charges  to 
calculate  the  cost-to-charge  ratio  for  each 
hospital:  and  we  multiplied  charges  from 
each  case  in  the  FY  2002  MedPAR  (inflated 
to  FY  2004)  by  this  cost-to-charge  ratio  to 
calculate  the  cost  per  case.  The  final  outlier 
rule  also  established  the  policy  that  fiscal 
intermediaries  are  to  reconcile  outlier 
payments  at  the  time  of  cost  report  final 
settlement  if  a  hospital's  actual  operating  or 
capital  cost-to-charge  ratios  are  found  to  be 
substantially  different  from  the  cost-to-charge 
ratios  used  during  that  time  period  to  make 
outlier  payments. 

However,  it  is  difficult  to  project  which 
hospitals  will  be  subject  to  reconciliation  of 
their  outlier  payments  using  available  data. 
For  example,  for  most  hospitals,  the  latest 
available  cost  data  are  from  FY  2000.  In 
addition,  the  amount  of  fiscal  intermediary 
resources  necessary  to  undertake 
reconciliation  will  ultimately  influence  the 
number  of  hospitals  reconciled.  Without 
actual  experience  with  the  reconciliation 
process,  it  is  difficult  to  predict  the  number 
of  hospitals  that  will  be  reconciled.  However, 
as  later  data  become  available,  particularly 
data  reflecting  hospital's  latest  tentative 
settled  cost-to-charge  ratios,  we  will  be  better 
able  to  assess  the  appropriate  number  of 
hospitals  to  be  reconciled. 

Based  on  our  analysis  of  hospitals  that 
have  been  consistently  overpaid  recently  for 
outliers,  we  have  identified  approximately  50 
hospitals  we  believe  will  be  reconciled. 
Therefore,  for  these  hospitals,  to  account  for 
the  fact  that  the  reconciliation  will  result  in 
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different  outlier  payments  than  predicted 
using  the  cost-to-charge  ratios  calculated  as 
described  above,  we  attempted  to  project 
each  hospital's  cost-to-charge  ratio  based  on 
its  rate  of  increase  in  charges  per  case  based 
on  FY  2002  charges,  compeired  to  costs 
(inflated  to  FY'  2002  using  actual  market 
basket  increases). 

Using  this  methodology,  we  are 
establishing  a  fixed-loss  cost  outlier 
threshold  equal  to  the  prospective  payment 
rate  for  the  DRG,  plus  any  IME  and  DSH 
payments,  and  any  add-on  payments  for  new 
technology,  plus  $31,000. 

This  single  threshold  will  be  applicable  to 
qualify  for  both  operating  and  capital  outlier 
payments.  We  also  are  maintaining  the 
marginal  cost  factor  for  cost  outliers  at  80 
percent. 

Comment:  One  commenter  supported  our 
changes  to  the  outlier  payment  methodology 
but  asked  that  we  reconsider  and  revise  the 
outlier  threshold  to  at  least  a  level  of  increase 
consistent  with  prior  years.  Other 
commenters  asked  that  we  lower  the 
threshold  to  reflect  the  financial  impact  of 
the  new  outlier  policies,  to  allow  deserving 
hospitals  to  qualify  for  outlier  payments  and 
to  ensure  that  hospitals  receive  the  statutory 
mandated  level  of  5  to  6  percent  of  total  DRG 
payments  set  aside  for  outliers.  Another 
commenter  reasoned  that  hospitals  that  have 
had  their  outlier  payments  dwindle  to  record 
low  amounts  will  have  no  incentive  to  treat 
high-cost  cases;  therefore,  the  outlier 
threshold  must  be  lowered.  Another 
commenter  noted  that  the  current  proposed 
threshold  makes  it  almost  impossible  for 
hospitals  to  qualify  for  outlier  payments  and 
will  cause  hospitals  to  lose  an  extraordinary 
amount  of  money  before  additional  outlier 
payments  become  available. 

Other  commenters  indicated  that  they  had 
conducted  research,  using  the  2001  MedPAR 
file,  which  showed  that  the  threshold 
required  to  spend  5.1  percent  of  total  DRG 
payments  decreased  by  45  percent  when  the 
cost-to-charge  ratios  used  to  estimate  costs 
were  updated  from  the  latest  final  settled  to 
the  latest  tentatively  settled  cost  report. 
Based  on  this  finding,  the  commenters 
recommended  a  45-percent  reduction  to  the 
proposed  outlier  threshold,  which  would 
yield  a  threshold  less  than  $28,000. 

Some  commenters  believed  that,  in  light  of 
the  changes  adopted  this  year,  it  is 
appropriate  that  CMS  revert  to  using  changes 
in  hospital  costs  to  set  the  charge  inflation 
factor  rather  than  changes  in  hospital 
charges.  The  commenters  explained  that  the 
combination  of  the  changes  made  to  the 
outlier  policy  and  a  return  to  using  a  cost 
inflation  factor  would  lead  to  a  more  accurate 
and  lower  threshold.  Another  commenter 
noted  the  previous  problems  using  changes 
in  costs  and  recommended  that  CMS  use  a 
blend  of  the  rates-of-increases  for  costs  and 
charges  to  establish  the  cheirge  inflation 
factor. 

One  commenter  recommended  that  CMS 
keep  the  outlier  threshold  at  $33,560  until 
CMS  can  determine  the  impact  of  using  the 
most  current  cost-to-charge  ratio  during  a  full 
fiscal  year.  Other  commenters  also 
recommended  that  CMS  eliminate  any 
increase  in  the  outlier  threshold  because  the 


new  outlier  regulations  will  have  a 
significant  impact  on  Medicare  outlier 
payments  for  FY  2004. 

One  commenter  requested  that  CMS  factor 
in  the  calculation  of  the  threshold  the  fact 
that  certain  hospitals  have  distorted  their 
charges  significantly. 

One  commenter  submitted  a  model  of  the 
outlier  threshold  for  FY  2004  that 
incorporated  the  changes  from  the  June  9, 
2003  final  rule.  The  commenter  estimated  the 
fixed-loss  threshold  to  be  $25,375  under 
these  assumptions.  The  commenter  also 
noted  that  the  reconciliation  process  will 
reduce  outlier  payments  and.  accordingly, 
CMS  should  model  a  reduction  in  the  outlier 
threshold  to  account  for  reconciliation, 
which  would  further  lower  the  outlier 
threshold. 

One  commenter  suggested  that  CMS  lower 
the  outlier  threshold  because  independent 
studies  strongly  suggest  that  final  FY  2003 
outlier  payments  will  fall  short  of  the 
legislative  mandate  of  5  to  6  percent.  Another 
commenter  suggested  that  the  outlier 
threshold  remain  at  its  current  level  because 
outlier  payments  for  the  first  3  months  of  FY 
2003  represent  5.5  percent  of  total  payments 
and,  as  a  result,  there  doe.s  not  seem  to  be 
any  justification  for  such  an  increase. 
Another  commenter  explained  that  the 
transfer  policy  already  reduces  the  payment 
to  hospitals  for  short-stay  cases  and  any 
increase  in  the  outlier  threshold  will  further 
penalize  hospitals  for  treating  high  cost, 
medically  complex  cases. 

Response:  As  described  above,  we  are 
reflecting  the  changes  made  to  outliers  from 
the  June  9,  2003  final  rule.  These  changes 
have  resulted  in  a  substantial  reduction  in 
the  outlier  threshold  from  the  proposed  level. 
We  estimate  the  outlier  threshold  would  be 
approximately  $50,200  without  accounting 
for  the  effects  of  these  changes.  Therefore,  the 
final  threshold  is  37  percent  lower  due  to  the 
changes  described  above.  This  reduction  in 
the  outlier  threshold  will  allow  hospitals  that 
have  been  negatively  impacted  by  the 
increase  in  the  FY  2003  threshold  due  to 
those  hospitals  that  maximized  their  outlier 
payments  by  dramatically  increasing  charges 
to  qualify  for  higher  outlier  payments  due  to 
the  lower  threshold. 

We  are  concerned  that  the  outlier  policy 
maintains  its  original  intent  to  ensure 
hospitals  are  not  significantly  disadvantaged 
by  unpredictable  extraordinarily  costly  cases, 
and,  therefore,  we  acted  to  close  the 
loopholes  in  our  prior  policy  through  the 
final  outlier  rule.  As  a  result  of  those 
changes,  the  threshold  has  fallen 
significantly  from  the  proposed  threshold. 

Comment:  Another  commenter  asked  that 
any  final  outlier  threshold  included  in  the 
final  rule  be  subject  to  a  60-day  review  and 
comment  period. 

Response:  In  the  proposed  rule,  we  noted 
that  we  would  incorporate  any  final  outlier 
policy  changes  in  this  final  rule.  We  received 
many  comments  in  response  to  the  proposed 
rule,  and  we  have  considered  them 
thoroughly  in  undertaking  our  analysis. 
Therefore,  we  do  not  believe  there  is  any 
need  for  an  additional  public  comment 
period  on  the  changes.  Accordingly,  a  fixed- 
loss  threshold  of  $31,000  will  be  applied  to 


calculate  outlier  payments  for  discharges 
occurring  on  or  after  October  1 .  2003. 

Comment:  One  commenter  asked  that  CMS 
implement  a  transition  period  to  protect 
those  hospitals  harmed  by  the  significant 
changes  in  the  June  9.  200.3  final  outlier  rule. 
The  commenter  explained  that  a. transition 
period  is  justified  and  would  be  consistent 
with  previous  transition  methodologies 
employed  for  CMS  changes,  such  as  those 
proposed. 

One  commenter  stated  that  any 
reconciliation  would  be  inconsistent  with  the 
prospective  nature  of  the  IPPS. 

Response:  We  responded  to  similar 
comments  in  the  June  9,  2003  final  rule  on 
outliers  (68  FR  34494).  Therefore,  we  refer 
the  commenters  to  that  final  rule. 

Comment:  Two  commenters  stated  that  the 
criterion  in  the  final  rule  on  outliers  that 
specifically  addressed  our  policy  on 
reconciliation  (that  if  a  hospital's  cost-to- 
charge  ratio  changed  by  10  or  more 
percentage  points,  a  hospital  would  be 
subject  to  reconciliation)  is  flawed.  The 
commenters  believed  that  the  criterion  would 
tolerate  vastly  different  rates  of  charge 
growth  among  hospitals,  and  hospitals  with 
the  lowest  charges  in  relation  to  cost  would 
be  inappropriately  subject  to  the  greatest 
restriction  in  charge  growlh.  The  commenters 
provided  an  example  where  a  hospital  with 
a  cost-to-charge  ratio  of  .30  could  mark  up  its 
charges  by  50  percent  in  a  2-year  period 
without  triggering  reconciliation,  while 
another  hospital  with  a  cost-to-charge  ratio  of 
.80  would  trigger  reconciliation  if  charges 
grew  by  only  14  percent.  The  commenters 
recommended  that,  because  of  this  inequity 
in  this  criterion,  CMS  modify  the  trigger  for 
outlLer  reconciliation  by  promulgating  a  scale 
of  cost-to-charge  ratios  rather  than  a  constant 
amount.  The  scale  could  be  based  upon  a  rate 
of  tolerable  charge  growth,  which  CMS 
would  choose. 

Response:  We  appreciate  the  suggestion  by 
the  commenters  and  will  carefully  evaluate 
the  information  provided  by  them.  We  note 
that  fiscal  intermediaries  have  discretion 
under  the  reconciliation  policy  to  reconcile 
additional  hospitals'  cost  reports  based  on 
analysis  that  indicates  the  outlier  payments 
made  to  those  hospitals  are  significantly 
inaccurate. 

Comment:  One  commenter  explained  thai 
one  health  care  system  agreed  to  accept 
reduced  outlier  payments  during  FY  2003. 
The  commenter  asked  that  this  reduction  be 
accounted  for  in  the  calculation  of  the 
threshold. 

Response:  Our  calculation  of  the  outlier 
threshold  reflects  the  application  of  the 
outlier  policies  implemented  by  the  June  9, 
2003  final  rule.  The  agreement  referred  to  by 
the  commenter  was  based  upon  the 
application  of  policies  prior  to  that  final  rule. 
Therefore,  it  has  no  bearing  on  the 
calculation  of  the  FY  2004  threshold 
described  in  this  final  rule. 

Comment:  One  commenter  noted  that 
outlier  payments  are  increasing  because  DRG 
payments  are  not  keeping  pace  with  the  high 
cost  of  treatment.  The  commenter  added  that 
adjusting  the  outlier  threshold  will  only  add 
to  the  problem  of  underfunded  health  care 
and,  because  health  care  is  not  a  priority. 
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We  apply  the  outlier  adjustment  factors 
after  removing  the  effects  of  the  FY  2003 
outlier  adjustment  factors  on  the 
standardized  amounts. 

To  determine  whether  a  case  qualifies  for 
outlier  payments,  we  apply  hospital-specific 
cost-to-charge  ratios  to  the  total  covered 
charges  for  the  case.  Operating  and  capital 
costs  for  the  case  are  calculated  separately  by 
applying  separate  operating  and  capital  cost- 
to-charge  ratios.  These  costs  are  then 
combined  and  compared  with  the  fixed-loss 
outlier  threshold. 

The  June  9,  2003  final  rule  eliminated  the 
application  of  the  statewide  average  for 
hospitals  whose  cost-to-charge  ratios  fall 
below  3  standard  deviations  from  the 
national  mean  cost-to-charge  ratio.  However, 
for  those  hospitals  for  which  the  fiscal 
intermediary  computes  operating  cost-to- 
charge  ratios  greater  than  1.203  or  capital 
cost-to-charge  ratios  greater  than  0.163,  or 
hospitals  for  whom  the  fiscal  intermediary  is 
unable  to  calculate  a  cost-to-charge  ratio  (as 
described  at  §412.84(i)(3)),  we  are  still  using 
statewide  average  ratios  to  calculate  costs  to 
determine  whether  a  hospital  qualifies  for 
outlier  payments.*  Table  8A  in  section  VI.  of 
this  Addendum  contains  the  statewide 
average  operating  cost-to-charge  ratios  for 
urban  hospitals  and  for  rural  hospitals  for 
which  the  fiscal  intermediary  is  unable  to 
compute  a  hospital-specific  cost-to-charge 
ratio  within  the  above  range.  These  statewide 
average  ratios  would  replace  the  ratios 
published  in  the  August  1,  2002  IPPS  final 
rule  (67  FR  50263).  Table  8B  in  section  VI. 
of  this  Addendum  contains  the  comparable 
statewide  average  capital  cost-to-charge 
ratios.  Again,  the  cost-to-charge  ratios  in 
Tables  8A  and  8B  will  be  used  during  FY 
2004  when  hospital-specific  cost-to-charge 
ratios  based  on  the  latest  settled  cost  report 
are  either  not  available  or  are  outside  the 
range  noted  above,  iii.  FY  2002  and  FY  2003 
outlier  payments. 

In  the  August  1,  2002  IPPS  final  rule  (67 
FR  50125),  we  stated  that,  based  on  available 
data,  we  estimated  that  actual  FY  2002 
outlier  payments  would  be  approximately  6.9 
percent  of  actual  total  DRG  payments.  This 
estimate  was  computed  based  on  simulations 
using  the  FY  2001  MedPAR  file  (discharge 
data  for  FY  2001  bills).  That  is,  the  estimate 
of  actual  outlier  payments  did  not  reflect 
actual  FY  2002  bills  but  instead  reflected  the 
application  of  FY  2002  rates  and  policies  to 
available  FY  2001  bills. 

Our  current  estimate,  using  available  FY 
2002  bills,  is  that  actual  outlier  payments  for 


FY  2002  were  approximately  7.8  percent  of 
actual  total  DRG  payments.  Thus,  the  data 
indicate  that,  for  FY  2002,  the  percentage  of 
actual  outlier  payments  relative  to  actual 
total  payments  is  higher  than  we  projected 
before  FY  2002  (and  thus  exceeds  the 
percentage  by  which  we  reduced  the 
standardized  amounts  for  FY  2002). 
Nevertheless,  consistent  with  the  policy  and 
statutory  interpretation  we  have  maintained 
since  the  inception  of  the  IPPS,  we  do  not 
plan  to  make  retroactive  adjustments  to 
outlier  payments  to  ensure  that  total  outlier 
payments  for  FY  2002  are  equal  to  5.1 
percent  of  total  DRG  payments. 

We  currently  estimate  that  actual  outlier 
payments  for  FY  2003  will  be  approximately 
6.5  percent  of  actual  total  DRG  payments,  1.4 
percentage  points  higher  than  the  5.1  percent 
we  projected  in  setting  outlier  policies  for  FY 
2003.  This  estimate  is  based  on  simulations 
using  the  FY  2002  MedPAR  file  (discharge 
data  for  FY  2002  bills).  We  used  these  data 
to  calculate  an  estimate  of  the  actual  outlier 
percentage  for  FY  2003  by  applying  FY  2003 
rates  and  policies  including  an  outlier 
threshold  of  $33,560  to  available  FY  2002 
bills.  This  estimate  does  not  reflect  the 
outlier  policy  changes  implemented  in  the 
June  9,  2003  final  rule  that  will  become 
effective  on  August  8,  2003.  Due  to  the 
limited  time  remaining  in  FY  2003  during 
which  these  changes  will  be  effective,  we  do 
not  anticipate  that  these  changes  will 
substantially  affect  our  estimate. 

5.  FY  2004  Standardized  Amounts 

The  adjusted  standardized  amounts  are 
divided  into  labor  and  nonlabor  portions. 
Table  1 A  in  section  VI.  of  this  Addendum 
contains  the  two  national  standardized 
amounts  that  we  will  be  applying  to  all 
hospitals,  except  hospitals  in  Puerto  Rico.  As 
described  in  section  II.A.l.  of  this 
Addendum,  we  are  not  revising  the  labor 
share  of  the  national  standardized  amount 
from  71.1  percent. 

The  following  table  illustrates  the  changes 
from  the  FY  2003  national  average 
standardized  amounts.  The  first  row  in  the 
table  shows  the  updated  (through  FY  2003) 
average  standardized  amounts  after  restoring 
the  FY  2003  offsets  for  outlier  payments  and 
geographic  reclassification  budget  neutrality. 
The  DRG  reclassification  and  recalibration 
and  wage  index  budget  neutrality  factor  is 
cumulative.  Therefore,  the  FY  2003  factor  is 
not  removed  from  the  amounts  in  the  table. 


Rate  (after  removing  reclassification  budget  neutrality  and 


Factor  

ibrations  and  Wage  Index  Budget  Neutrality  Factor 


Budget  Neutrality  Factor 
of  FY  2003  DRG  Recalibration  and  Wage  Index  Budget 
;  (factor  of  0.993209  effective  October  1 ,  2002;  factor  of 

ive  April  1 ,  2003). 

-actor  


Large  urban 


Labor:  $3,213.66  

Nonlabor:  $1,306.26 

1.034 

1.005522 

0.992026 

Labor:  $3,314.31   

Nonlabor:  $1,347.17 

0.949236 


Other  areas 


Labor:  $2,974.75 

Nonlabor:  $1,209.15 

1.034 

1.005522 

0.992026 

Labor:  $3,261.83 

Nonlabor;  $1 ,325.84 

0.949236 


n  present  3.0  standard  deviations 
tie  log  distribution  of  cost-to- 
hospitals. 


Federal  Register /Vol.  68,  No.  148/Friday,  August  1,  2003 /Rules  and  Regulations  45479 

""  — —  -  -  .  ^  - 


Large  urban 

Otfier  areas 

Rate  for  FY  2004  (after  multiptying  FY  2003  base  rate  by  above  factors)  

Labor:  $3,146.06  

Labor-  $3  096  25 

Nonlabor:  $1  278  780 

Nonlabor  $1  258  54 

Under  section  1886(d)(9)(A)(ii)  of  the  Act, 
the  Federal  portion  of  the  Puerto  Rico 
payment  rate  is  based  on  the  discharge- 
weighted  average  of  the  national  large  urban 
standardized  amount  and  the  national  other 
standardized  amount  (as  set  forth  in  Table 
lA).  The  labor  and  nonlabor  portions  of  the 
national  average  standardized  amounts  for 
Puerto  Rico  hospitals  are  set  forth  in  Table 
IC  of  section  VI.  of  this  Addendum;  This 
table  also  includes  the  Puerto  Rico 
standardized  amounts.  The  labor  share 
applied  to  the  Puerto  Rico  standardized 
amount  is  71.3  percent. 

B.  Adjustments  for  Area  Wage  Levels  and 
Cost-of-Living 

Tables  lA  and  IC,  as  set  forth  in  section 
VI.  of  this  Addendum,  contain  the  labor- 
related  and  nonlabor-related  shares  that  we 
used  to  calculate  the  prospective  payment 
rates  for  hospitals  located  in  the  50  States, 
the  District  of  Columbia,  and  Puerto  Rico. 
This  section  addresses  two  types  of 
adjustments  to  the  standardized  amounts  that 
are  made  in  determining  the  prospective 
payment  rates  as  described  in  this 
Addendum. 

1 .  Adjustment  for  Area  VVage  Levels 

Sections  1886(d)(3)(E)  and 
]886(d)(9)(C)(iv)  of  the  Act  require  that  we 
make  an  adjustment  to  the  labor-related 
portion  of  tlie  national  and  Puerto  Rico 
prospective  payment  rates,  respectively,  to 
account  for  area  differences  in  hospital  wage 
levels.  This  adjustment  is  made  by 
multiplying  the  labor-related  portion  of  the 
adjusted  standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in  which 
the  hospital  is  located.  In  section  III.  of  the 
preamble  to  this  final  rule,  we  discuss  the 
data  and  methodology  for  the  FY  2004  wage 
index.  The  FY  2004  wage  index  is  set  forth 
in  Tables  4A,  4B,  4C,  and  4F  of  section  VI. 
of  this  Addendum. 

2.  Adjustment  for  Cost-of-Living  in  Alaska 
and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act  authorizes 
an  adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in  Alaska 
and  Hawaii.  Higher  labor-related  costs  for 
these  two  States  are  taken  into  account  in  the 
adjustment  for  area  wages  described  above. 
For  FY  2004,  we  are  adjusting  the  payments 
for  hospitals  in  Alaska  and  Hawaii  by 
multiplying  the  nonlabor  portion  of  the 
standardized  amounts  by  the  appropriate 
adjustment  factor  contained  in  the  table 
below. 


- 

Area 

Cost  of  liv- 
ing adjust- 
ment factor 

County  of  Kauai  

1.2325 

County  of  Maui 

1.2375 

County  of  Kalawao 

1 .2375 

Area 

Cost  of  liv- 
ing adjust- 
ment factor 

Alaska:  All  areas 

Hawaii: 
County  of  Honolulu  

1.25 
1.25 

County  of  Hawaii 

1.165 

(The  above  factors  are  based  on  data  obtained 
from  the  D.S.  Office  of  Personnel 
Management.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  II.  of  the  preamble, 
we  have  developed  a  classification  system  for 
all  hospital  discharges,  assigning-them  into 
DRGs,  and  have  developed  relative  weights 
for  each  DRG  that  reflect  the  resource 
utilization  of  cases  in  each  DRG  relative  to 
Medicare  cases  in  other  DRGs.  Table  5  of 
section  VI.  of  this  Addendum  contains  the 
relative  weights  that  we  are  using  for 
discharges  occurring  in  F'Y  2004.  These 
factors  have  been  recalibrated  as  explained  in 
section  II.  of  the  preamble  of  this  final  rule. 

D.  Calculation  of  Prospective  Payment  Rates 
for  FY  2004 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  2004 

The  operating  prospective  payment  rate  for 
all  hospitals  paid  under  the  IPPS  located 
outside  of  Puerto  Rico,  except  SCHs  and 
MDHs,  equals  the  Federal  rate  based  on  the 
amounts  in  Table  lA  in  section  VI.  of  this 
Addendum. 

The  prospective  payment  rate  for  SCHs 
equals  the  higher  of  the  applicable  Federal 
rate  from  Table  lA  or  the  hospital-specific 
rate  as  described  below.  The  prospective 
payment  rate  for  MDHs  equals  the  higher  of 
the  Federal  rate,  or  the  Federal  rate  plus  50 
percent  of  the  difference  between  the  Federal 
rate  and  the  hospital-specific  rate  as 
described  below.  The  prospective  payment 
rate  for  Puerto  Rico  equals  50  percent  of  the 
Puerto  Rico  rate  plus  50  percent  of  the 
national  rate  from  Table  IC  in  section  VI.  of 
this  Addendum. 

1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1,  2003  and  before  October  1,  2004, 
except  for  SCHs,  MDHs,  and  hospitals  in 
Puerto  Rico,  payment  under  the  IPPS  is  based 
exclusively  on  the  Federal  rate. 

The  Federal  rate  is  determined  as  follows: 

Step  1 — Select  the  appropriate  average 
standardized  amount  considering  the 
location  of  the  hospital  (large  urban  or  other) 
(see  Table  lA  in  section  VI.  of  this 
Addendum). 

Step  2 — Multiply  the  labor-related  portion 
of  the  standardized  amount  by  the  applicable 
wage  index  for  the  geographic  area  in  which 
the  hospital  is  located  or  the  area  to  which 
the  hospital  is  reclassified  (see  Tables  4A.  4B, 
and  4C  of  section  VI.  of  this  Addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 


portion  of  the  standardized  amount  by  the 
appropriate  cost-of-living  adjustment  factor. 

Step  4 — Add  the  amount  from  Step  2  and 
the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted,  if 
appropriate,  under  Step  3). 

Step  5 — Multiply  the  final  amount  from 
Step  4  by  the  relative  weight  corresponding 
to  the  appropriate  DRG  (.see  Table  5  of 
section  VI.  of  this  Addendum). 

The  Federal  rate  as  determined  in  Step  5 
may  then  be  further  adjusted  if  the  hospital 
qualifies  for  either  the  IME  or  DSH 
adjustment. 

2.  Hospital-Specific  Rate  (Applicable  Onlv  to 
SCHs  and  MDHs) 

a.  Calculation  of  Hospital-Specific  Rate 

.  Section  1886(b)(3)(C)  of  the  Act  provides 
that  SCHs  are  paid  based  on  yvhichever  of  the 
following  rates  yields  the  greatest  aggregate 
payment:  the  Federal  rate;  the  updated 
hospital-specific  rate  based  on  FY  1982  costs 
per  discharge;  the  updated  hospital-specific 
rate  based  on  FY  1987  costs  per  discharge;  or 
the  updated  hospital-specific  rate  based  on 
FY  1996  costs  per  discharge. 

Section  1886(d)(5)(G)  of  the  Ac,t  provides 
that  MDHs  are  paid  based  un  whichever  of 
the  following  rates  yields  the  greatest 
aggregate  payment;  the  Federal  rate  or  the 
Federal  rate  plus  50  percent  of  the  difference 
between  the  Federal  rate  and  the  greater  of 
the  updated  hospital-specific  rates  based  on 
either  FY  1982  or  FY  1987  costs  per 
discharge.  MDHs  do  not  have  the  option  to 
use  their  FY  1996  hospital-specific  rate. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals  based 
on  either  the  FY  1982  costs  per  discharge,  the 
FY  1987  costs  per  discharge  or.  for  SCHs.  the 
FY  1996  costs  per  discharge.  For  a  more 
detailed  discussion  of  the  calculation  of  the 
hospital-specific  rates,  we  refer  the  reader  to 
the  September  1,  1983  interim  final  rule  (48 
FR  39772);  the  April  20,  1990  final  rule  with 
comment  (55  FR  15150);  the  September  4, 
1990  final  rule  (55  FR  35994);  and  the  August 
1,  2000  final  rule  (65  FR  47082).  In  addition, 
for  both  SCHs  and  MDHs,  the  hospital- 
specific  rate  is  adjusted  by  the  budget 
neutrality  adjustment  factor  (that  is,  by 
1.005522)  as  discussed  in  section  II. A. 4. a.  of 
this  Addendum.  The  resulting  rate  was  used 
in  determining  the  payment  rate  an  SCH  or 
MDH  will  receive  for  its  discharges  beginning 
on  or  after  October  1,  2003. 

b.  Updating  the  FY  1982,  FY  1987,  and  FY 
1996  Hospital-Specific  Rates  for  FY  2004 

We  are  increasing  the  hospital-specific 
rates  by  3.4  percent  (the  hospital  market 
basket  percentage)  for  SCHc  and  MDHs  for 
FY  2004.  Section  1886(b)(3)(C)(iv)  of  the  Act 
provides  that  the  update  factor  applicable  to 
the  hospital-specific  rates  for  SCHs  is  equal 
to  the  update  factor  provided  under  section 
1886(b)(3)(B)(iv)  of  the  Act,  which,  for  SCHs 
in  FY  2004,  is  the  market  basket  rate  of 
increase.  Section  1886(b)(3)(D)  of  the  Act 
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2004.  which  will  be  effective  for  discharges 
occurring  on  or  after  October  1,  2003.  The  10- 
year  transition  period  ended  with  hospital 
cost  reporting  periods  beginning  on  or  after 
October  1.  2001  (FY  2002).  Therefore,  for  cost 
reporting  periods  beginning  in  FY  2002,  all 
hospitals  (except  "new"  hospitals  under 
§§  412.304(c)(2)  and  412.324(b))  are  paid 
based  on  100  percent  of  the  capital  Federal 
rate. 

For  FY  1992.  we  computed  the  standard 
Federal  payment  rate  for  capital-related  costs 
under  the  IPPS  by  updating  the  FY  1989 
Medicare  inpatient  capital  cost  per  case  by  an 
actuarial  estimate  of  the  increase  in  Medicare 
inpatient  capital  costs  per  case.  Each  year 
after  FY  1992.  we  update  the  capital  standard 
Federal  rate,  as  provided  in  §  412.308(c)(1). 
to  account  for  capital  input  price  increases 
and  other  factors.  Section  412.308(c)(2) 
provides  that  the  capital  Federal  rate  is 
adjusted  annually  by  a  factor  equal  to  the 
estimated  proportion  of  outlier  payments 
under  the  capital  Federal  rate  to  total  capital 
payments  under  the  capital  Federal  rate.  In 
addition,  §412. 308(c)(3)  requires  that  the 
capital  Federal  rate  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
proportion  of  payments  for  (regular  and 
special)  exception  under  §412.348.  Section 
412.308(c)(4)(ii)  requires  that  the  capital 
standard  Federal  rate  be  adjusted  so  that  the 
annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and  changes  in 
the  geographic  adjustment  factor  are  budget 
neutral. 

For  FYs  1992  through  1995.  §  412.352 
required  that  the  capital  Federal  rate  also  be 
adjusted  by  a  budget  neutrality  factor  so  that 
aggregate  payments  for  inpatient  hospital 
capital  costs  were  projected  to  equal  90 
percent  of  the  payments  that  would  have 
been  made  for  capital-related  costs  on  a 
reasonable  cost  basis  during  the  fiscal  year. 
That  provision  expired  in  FY  1996.  Section 
412.308(b)(2)  describes  the  7.4  percent 
reduction  to  the  capital  rate  that  was  made 
in  FY  1994.  and  §  412.308(b)(3)  describes  the 
0.28  percent  reduction  to  the  capital  rate 
made  in  FY  1996  as  a  result  of  the  revised 
policy  of  paying  for  transfers.  In  FY  1998,  we 
implemented  section  4402  of  Pub.  L.  105-33. 
which  requires  that,  for  discharges  occurring 
on  or  after  October  1,  1997,  and  before 
October  1.  2002.  the  unadjusted  capital 
standard  Federal  rate  is  reduced  by  17.78 
percent.  As  we  discussed  in  the  August  1, 
2002  IPPS  final  rule  (67  FR  50102)  and 
implemented  in  §  412.308(b)(6)),  a  small  part 
of  that  reduction  was  restored  effective 
October  1,  2002. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factor  and  the  regular 
exceptions  payment  adjustment  during  the 
10-year  transition  period,  we  developed  a 
dynamic  model  of  Medicare  inpatient 
capital-related  costs,  that  is.  a  model  that 
projected  changes  in  Medicare  inpatient 
capital-related  costs  over  time.  With  the 
expiration  of  the  budget  neutrality  provision, 
the  capital  cost  n^odel  was  only  used  to 
estimate  the  regular  exceptions  payment 
adjustment  and  other  factors  during  the 
transition  period.  As  we  explained  in  the 
August  1.  2001  IPPS  final  rule  (66  FR  39911). 
beginning  in  FY  2003,  an  adjustment  for 


regular  exception  payments  is  no  longer 
necessary  because  regular  exception 
pajrments  were  only  made  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991,  and  before  October  1.  2001  (see 
§  412.348(b)).  Since  payments  are  no  longer 
being  made  under  the  regular  exception 
policy  in  FY  2003  and  after,  we  no  longer  use 
the  capital  cost  model.  The  capital  cost 
model  and  its  application  during  the 
transition  period  are  described  in  Appendix 
B  of  the  August  1.  2001  IPPS  final  rule  (66 
FR  40099). 

In  accordance  with  section  1886(d)(9)(A)  of 
the  Act.  under  the  IPPS  for  acute  care 
hospital  operating  costs,  hospitals  located  in 
Puerto  Rico  are  paid  for  operating  costs 
under  a  special  payment  formula.  Prior  to  FY 
1998.  hospitals  in  Puerto  Rico  were  paid  a 
blended  capital  rate  that  consisted  of  75 
percent  of  the  applicable  standardized 
amount  specific  to  Puerto  Rico  hospitals  and 
25  percent  of  the  applicable  national  average 
standardized  amount.  However,  effective 
October  1,  1997.  as  a  result  of  section  4406 
of  Pub.  L.  105-33,  operating  payments  to 
hospitals  in  Puerto  Rico  are  based  on  a  blend 
of  50  percent  of  the  applicable  standardized 
amount  specific  to  Puerto  Rico  hospitals  and 
50  percent  of  the  applicable  national  average 
standardized  amount.  In  conjunction  with 
this  change  to  the  operating  blend 
percentage,  effective  with  discharges  on  or 
after  October  1.  1997,  we  compute  capital 
payments  to  hospitals  in  Puerto  Rico  based 
on  a  blend  of  50  percent  of  the  Puerto  Rico 
capital  rate  and  50  percent  of  the  capital 
Federal  rate. 

Section  412.374  provides  for  the  use  of  this 
blended  payment  system  for  payments  to 
Puerto  Rico  hospitals  under  the  PPS  for  acute 
care  hospital  inpatient  capital-related  costs. 
Accordingly,  for  capital-related  costs,  we 
compute  a  separate  payment  rate  specific  to 
Puerto  Rico  hospitals  using  the  same 
methodology  used  to  compute  the  national 
Federal  rate  for  capital. 

A.  Determination  of  Federal  Hospital 
Inpatient  Capital-Related  Prospective  ■ 
Payment  Rate  Update 

In  the  final  IPPS  rule  published  in  the 
Federal  Register  on  August  1 .  2002  (67  FR 
50127).  we  established  a  capital  Federal  rate 
of  $407.01  for  FY  2003.  Section  402(b)  of 
Pub.  L.  108-7  requires  that,  effective  for 
discharges  occurring  on  or  after  April  1. 
2003.  and  before  October  1,  2003.  the  capital 
Federal  rate  for  operating  costs  for  all  IPPS 
hospitals  is  based  on  the  large  urban 
standardized  amount.  However,  under 
current  law  for  discharges  occurring  on  or 
after  October  1.  2003,  the  capital  Federal  rate 
will  again  be  calculated  based  on  separate 
average  standardized  amounts  for  hospitals 
in  large  urban  areas  and  for  hospitals  in  other 
areas.  In  addition,  a  correction  notice  to  the 
FY  2003  final  IPPS  rule  issued  in  the  Federal 
Register  on  April  25.  2003  (68  FR  22272) 
contains  corrections  and  revisions  to  the 
wage  index  and  geographic  adjustment  factor 
(GAF).  In  conjunction  with  the  change  to  the 
operating  PPS  standardized  amounts  made 
by  Pub.  L.  lOB-7  and  the  wage  index  and 
GAF  corrections,  we  have  established  a 
capital  PPS  standard  Federal  rate  of  $406.93 
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effective  for  discharges  occurring  on  or  after 
April  1,  2003  through  September  30,  2003. 
As  we  discussed  in  the  May  19,  2003 
proposed  rule  (68  FR  27238),  the  capital  rates 
effective  for  discharges  occurring  on  or  after 
April  1,  2003  through  September  30,  2003, 
were  used  in  determining  the  final  FY  2004 
capital  rates.  As  a  result  of  the  changes  to  the 
factors  used  to  establish  the  capital  Federal 
rate  that  are  explained  in  this  Addendum,  the 
FY  2004  capital  standard  Federal  rate  is 
$415.47. 

In  the  discussion  that  follows,  we  explain 
the  factors  that  were  used  to  determine  the 
FY  2004  capital  Federal  rate.  In  particular, 
we  explain  why  the  FY  2004  capital  Federal 
rate  has  increased  2.10  percent  compared  to 
the  FY  2003  capital  Federal  rate  (effective  for 
discharges  occurring  on  or  after  April  1.  2003 
through  September  30.  2003).  We  also 
estimate  aggregate  capital  payments  will 
increase  by  1.4  percent  during  this  same 
period.  This  increase  is  primarily  due  to  the 
increase  in  the  number  of  hospital 
admissions  and  the  increase  in  case-mix. 
This  increase  in  capital  payments  is  slightly 
less  than  last  year  (5.81  percent),  mostly  due 
to  the  restoration  of  the  2.1  percent  reduction 
to  the  capital  Federal  rate  in  FY  2003 
(§  412.308(b)(6))  and  the  projected  decrease 
in  outlier  payments  as  a  result  of  the  IPPS 
outlier  policy  established  in  the  June  9,  2003 
high-cost  outlier  final  rule  (68  FR  34494). 

Total  payments  to  hospitals  under  the  IPPS 
are  relatively  unaffected  by  changes  in  the 
capital  prospective  payments.  Since  capital 
payments  constitute  about  10  percent  of 
hospital  payments,  a  1 -percent  change  in  the 
capital  Federal  rate  yields  only  about  0.1 
percent  change  in  actual  payments  to 
hospitals.  Aggregate  payments  under  the 
capital  PPS  are  estimated  to  increase  in  FY 
2004  compared  to  FY  2003. 

1.  Capital  Standard  Federal  Rate  Update 
a.  Description  of  the  Update  Framework 

Under  §412. 308(c)(1).  the  capital  standard 
Federal  rate  is  up.dated  on  the  basis  of  an 
analytical  framework  that  takes  into  account 
changes  in  a  capital  input  price  index  (CIPI) 
and  several  other  policy  adjustment  factors. 
Specifically,  we  have  adjusted  the  projected 
CIPI  rate  of  increase  as  appropriate  each  year 
for  case-mix  index-related  changes,  for 
intensity,  and  for  errors  in  previous  CIPI 
forecasts.  In  the  May  19,  2003  proposed  rule 
(68  FR  27239),  we  proposed  an  update  factor 
of  0.7  for  FY  2004  under  that  framework 
based  on  the  best  data  available  at  that  time. 
Under  that  same  update  framework  based  on 
more  recent  data,  the  final  update  factor  for 
FY  2004  is  0.7  percent.  This  final  update 
factor  is  based  on  a  0.7  percent  increase  in 
the  CIPI,  a  0.0  percent  adjustment  for 
intensity,  a  0.0  percent  adjustment  for  case- 
mix,  a  0.0  percent  adjustment  for  the  FY  2002 
DRG  reclassification  and  recalibration,  and  a 
forecast  error  correction  of  0.0  percent.  We 
explain  the  basis  for  the  FY  2004  CIPI 
projection  in  section  in.C.  of  this  Addendum. 
Below  we  describe  the  policy  adjustments 
that  have  been  applied. 

The  case-mix  index  is  the  measure  of  the 
average  DRG  weight  for  cases  paid  under  the 
IPPS.  Because  the  DRG  weight  determines 
the  prospective  payment  for  each  case,  any 


percentage  increase  in  the  case-mix  index 
corresponds  to  an  equal  percentage  increase 
in  hospital  payments. 

The  case-mix  index  can  change  for  any  of 
several  reasons:  < 

•  The  average  resource  use  of  Medicare 
patients  changes  ("real"  case-mix  change); 

•  Changes  in  hospital  coding  of  patient 
records  result  in  higher  weight  DRG 
assignments  ("coding  effects");  and 

•  The  annual  DRG  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  ("reclassification  effect"). 

We  define  real  case-mix  change  as  actual 
changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 
opposed  to  changes  in  coding  behavior  that 
result  in  assignment  of  cases  to  higher 
weighted  DRGs  but  do  not  reflect  higher 
resource  requirements.  In  the  update 
framework  for  the  PPS  for  operating  costs,  we 
adjust  the  update  upwards  to  allow  for  real 
case-mix  change,  but  remove  the  effects  of 
coding  changes  on  the  case-mix  index.  We 
also  remove  the  effect  on  total  payments  of 
prior  year  changes  to  the  DRG  classifications 
and  relative  weights,  in  order  to  retain  budget 
neutrality  for  all  case-mix  index-related 
changes  other  than  patient  severity.  (For 
example,  we  adjusted  for  the  effects  of  the  FY 
2002  DRG  reclassification  and  recalibration 
as  part  of  our  update  for  FY  2004.)  We  have 
adopted  this  case-mix  index  adjustment  in 
the  capital  update  framework  as  well. 

For  FY  2004,  we  are  projecting  a  1.0 
percent  total  increase  in  the  case-mix  index. 
We  estimate  that  real  case-mix  increase  will 
equal  1.0  percent  in  FY  2004.  Therefore,  the 
net  adjustment  for  case-mix  change  in  FY 
2004  is  0.0  percentage  points. 

We  estimate  that  FY  2002  DRG 
reclassification  and  recalibration  will  result 
in  a  0.0  percent  change  in  the  case-mix  when 
compared  with  the  case-mix  index  that 
would  have  resulted  if  we  had  not  made  the 
reclassification  and  recalibration  changes  to 
the  DRGs.  Therefore,  we  are  making  a  0.0 
percent  adjustment  for  DRG  reclassification 
and  recalibration  in  the  update  for  FY  2004 
to  maintain  budget  neutrality. 

The  capital  update  framework  contains  an 
adjustment  for  forecast  error.  The  input  price 
index  forecast  is  based  on  historical  trends 
and  relationships  ascertainable  at  the  time 
the  update  factor  is  established  for  the 
upcoming  year.  In  any  given  year,  there  may 
be  unanticipated  price  fluctuations  that  may 
result  in  differences  between  the  actual 
increase  in  prices  and  the  forecast  used  in 
calculating  the  update  factors.  In  setting  a 
prospective  payment  rate  under  the 
framework,  we  make  an  adjustment  for 
forecast  error  only  if  our  estimate  of  the 
change  in  the  capital  input  price  index  for 
any  year  is  off  by  0.25  percentage  points  or 
more.  There  is  a  2-year  lag  between  the 
forecast  and  the  measurement  of  the  forecast 
error.  A  forecast  error  of  0.2  percentage 
points  was  calculated  for  the  FY  2002 
update.  That  is,  current  historical  data 
indicate  that  the  forecasted  FY  2002  CIPI 
used  in  calculating  the  FY  2002  update  factor 
(0.7  percent)  overstated  the  actual  realized 
price  increases  (0.5  percent)  by  0.2 
percentage  points.  This  slight  overpn-ediction 
was  mostly  due  to  an  underestimation  of  the 


interest  rate  cuts  by  the  Federal  Reserve 
Board  in  2002,  which  impacted  the  interest 
component  of  the  CIPI.  However,  since  this 
estimation  of  the  change  in  the  CIPI  is  less 
than  0.25  percentage  points,  it  is  not  reflected 
in  the  update  recommended  under  this 
framework.  Therefore,  we  are  making  a  0.0 
percent  adjustment  for  forecast  error  in  the 
update  for  FY  2004, 

Under  the  capital  PPS  system  framework, 
we  also  make  an  adjustment  for  changes  in 
intensity.  We  calculate  this  adjustment  using 
the  same  methodology  and  data  that  are  used 
in  the  framework  for  the  operating  PPS.  The 
intensity  factor  for  the  operating  update 
framework  reflects  how  hospital  services  are 
utilized  to  produce  the  final  product,  that  is, 
the  discharge.  This  component  accounts  for 
changes  in  the  use  of  quality-enhancing 
services,  for  changes  in  within-DRG  severity, 
and  for  expected  modification  of  practice 
patterns  to  remove  noncost-effecUve  services. 

We  calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per  admission, 
adjusted  for  price  level  changes  (the  CPI  for 
hospital  and  related  services)  and  changes  in 
real  case-mix.  The  use  of  total  charges  in  the 
calculation  of  the  intensity  factor  makes  it  a 
total  intensity  factor,  that  is,  charges  for 
capital  services  are  already  built  into  the 
calculation  of  the  factor.  Therefore,  we  have 
incorporated  the  intensity  adjustment  from 
the  operating  update  framework  into  the 
capital  update  framework.  Without  reliable 
estimates  of  the  proportions  of  the  overall 
annual  intensity  increases  that  are  due. 
respectively,  to  ineffective  practice  patterns 
and  to  the  combination  of  quality-enhancing 
new  technologies  and  within-DRG 
complexity,  we  assume,  as  in  the  operating 
update  framework,  that  one-half  of  the 
annual  increase  is  due  to  each  of  these 
factors.  The  capital  update  framework  thus 
provides  an  add-on  to  the  input  price  index 
rate  of  increase  of  one-half  of  the  estimated 
annual  increase  in  intensity,  to  allow  for 
within-DRG  severity  increases  and  the 
adoption  of  quality-enhancing  technology. 

As  we  discussed  in  the  May  19.  2003 
proposed  rule  (68  FR  27239).  we  have 
developed  a  Medicare-specific  intensity 
measure  based  on  a  5-year  average.  Past 
studies  of  case-mix  change  by  the  RAND 
Corporation  ("Has  DRG  Creep  Crept  Up? 
Decomposing  the  Case  Mix  Index  Change 
Between  1987  and  1988"  by  G.  M.  Carter.  J. 
P.  Newhouse.  and  D.  A.  Relies.  R-409&- 
HCFA/ProPAC  (1991))  suggest  that  real  case- 
mix  change  was  not  dependent  on  total 
change,  but  was  usually  a  fairly  steady  1.0  to 
1.4  percent  per  year.  We  use  1.4  percent  as 
the  upper  bound  because  the  RAND  study 
did  not  take  into  account  that  hospitals  may 
have  induced  doctors  to  document  medical 
records  more  completely  in  order  to  improve 
payment. 

We  calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per  admission, 
adjusted  for  price  level  changes  (the  CPI  for 
hospital  and  related  services),  and  changes  in 
real  case-mix.  As  we  noted  above,  in 
accordance  with  §412.308(c)(l)(;i),  we  began 
updating  the  capital  standard  Federal  rate  in 
FY  1996  using  an  update  framework  that 
takes  into  account,  among  other  things, 
allowable  changes  in  the  intensity  of  hospital 
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b.  Comparison  of  CMS  and  MedPAC  Update 
Recommendation 

In  the  past,  MedPAC  has  included  update 
recommendations  for  capital  PPS  in  a  Report 
to  Congress.  As  we  discussed  in  the  May  19, 
2003  proposed  rule  (68  FR  27240).  in  its 
March  2003  Report  to  Congress,  MedPAC  did 
not  make  an  update  recommendation  for 
capital  PPS  payments.  However,  in  that  same 
report,  MedPAC  made  an  update 
recommendation  for  hospital  inpatient  and 
outpatient  services  (page  4).  MedPAC  stated 
that  hospital  inpatient  and  outpatient 
services  should  be  considered  together 
because  they  are  so  closely  interrelated.  Their 
recommendation  is  based  on  an  assessment 
of  whether  payments  are  adequate  to  cover 
the  costs  of  efficient  providers,  an  estimate  of 
input  price  inflation  (measured  by  the  market 
basket  index),  and  an  adjustment  for 
technological  charges,  which  is  offset  by 
reasonable  expectations  in  productivity 
gains. 

2.  Outlier  Payment  Adjustment  Factor 

Section  412.312(c)  establishes  a  unified 
outlier  methodology  for  inpatient  operating 
and  inpatient  capital-related  costs.  A  single 
set  of  thresholds  is  used  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments.  Section 
412.30B(c)(2)  provides  that  the  standard 
Federal  rate  for  inpatient  capital-related  costs 
be  reduced  by  an  adjustment  factor  equal  to 
the  estimated  proportion  of  capital  related 
outlier  payments  to  total  inpatient  capital- 
related  PPS  payments.  The  outlier  thresholds 
are  set  so  that  operating  outlier  payments  are 
projected  to  be  5.1  percent  of  total  operating 
DRG  payments. 

In  the  August  1,  2002  IPPS  final  rule  (67 
FR  50129),  we  estimated  that  outlier 
payments  for  capital  in  FY  2003  would  equal 
5.31  percent  of  inpatient  capital-related 
payments  based  on  the  FY  2003  capital 
Federal  rate.  Accordingly,  we  applied  an 
outlier  adjustment  factor  of  0.9469  to  the  FY 
2003  capital  Federal  rate.  Based  on  the 
thresholds  as  set  forth  in  section  II.A.4.C.  of 
this  Addendum,  we  estimate  that  outlier 
payments  for  capital  will  equal  4.79  percent 
of  inpatient  capital-related  payments  based 
on  the  capital  Federal  rate  in  FY  2004. 
Therefore,  we  are  establishing  an  outlier 
adjustment  factor  of  0.9521  to  the  capital 
Federal  rate.  Thus,  the  percentage  of  capital 
outlier  payments  to  total  capital  standard 
payments  for  FY  2004  is  lower  than  the 
percentage  for  FY  2003.  This  projected 
decrease  in  capital  outlier  payments  is 
mostly  due  to  the  changes  in  the  IPPS  outlier 
policy  established  in  the  June  9,  2003  high- 
cost  outlier  final  rule  (68  FR  34494). 

The  outlier  reduction  factors  are  not  built 
permanently  into  the  capital  rates:  that  is, 
they  are  not  applied  cumulatively  in 


determining  the  capital  Federal  rate. 
Therefore,  the  net  change  in  the  outlier 
adjustment  to  the  capital  Federal  rate  for  FY 
2004  is  1.0055  (0.9521/0.9469).  The  outlier 
adjustment  increases  the  FY  2004  capital 
Federal  rate  by  0.55  percent  compared  with 
the  FY  2003  outlier  adjustment. 

3.  Budget  Neutrality  Adjustment  Factor  for 
Changes  in  DRG  Classifications  and  Weights 
and  the  Geographic  Adjustment  Factor 

Section  412.308(c)(4)(ii)  requires  that  the 
capital  Federal  rate  be  adjusted  so  that 
aggregate  payments  for  the  fiscal  year  based 
on  the  capital  Federal  rate  after  any  changes 
resulting  from  the  annual  DRG 
reclassification  and  recalibration  and  changes 
in  the  geographic  adjustment  factor  (GAF)  are 
projected  to  equal  aggregate  payments  that 
would  have  been  made  on  the  basis  of  the 
capital  Federal  rate  without  such  changes. 

Since  we  implemented  a  separate 
geographic  adjustment  factor  for  Puerto  Rico, 
we  apply  separate  budget  neutrality 
adjustments  for  the  national  geographic 
adjustment  factor  and  the  Puerto  Rico 
geographic  adjustment  factor.  We  apply  the 
same  budget  neutrality  factor  for  DRG 
reclassifications  and  recalibration  nationally 
and  for  Puerto  Rico.  Separate  adjustments 
were  unnecessary  for  FY  1998  and  earlier 
since  the  geographic  adjustment  factor  for 
Puerto  Rico  was  implemented  in  FY  1998. 
In  the  past,  we  used  the  actuarial  capital 
cost  model  (described  in  Appendix  B  of  the 
August  1,  2001  IPPS  final  rule  (66  FR  40099)) 
to  estimate  the  aggregate  payments  that 
would  have  been  made  on  the  basis  of  the 
capital  Federal  rate  with  and  without 
changes  in  the  DRG  classifications  and 
weights  and  in  the  GAF  to  compute  the 
adjustment  required  to  maintain  budget 
neutrality  for  changes  in  DRG  weights  and  in 
the  GAF.  During  the  transition  period,  the 
capital  cost  model  was  also  used  to  estimate 
the  regular  exception  payment  adjustment 
factor.  As  we  explain  in  section  III. A. 4.  of 
this  Addendum,  beginning  in  FY  2003  an 
adjustment  for  regular  exception  payments  is 
no  longer  necessary.  Therefore,  we  are  no 
longer  using  the  capital  cost  model.  Instead, 
we  are  using  historical  data  based  on 
hospitals'  actual  cost  experiences  to 
determine  the  exceptions  payment 
adjustment  factor  for  special  exceptions 
payments. 

To  determine  the  factors  for  FY  2004,  we 
compared  (separately  for  the  national  capital 
rate  and  the  Puerto  Rico  capital  rate) 
estimated  aggregate  capital  Federal  rate 
payments  based  on  the  FY  2003  DRG  relative 
weights  and  the  FY  2003  GAF  to  estimated 
aggregate  capital  Federal  rate  payments  based 
on  the  FY  2004  relative  weights  and  the  FY 
2004  GAF.  In  the  August  1,  2002  IPPS  final 
rule  (67  FR  50129)  for  FY  2003,  the  budget 
neutrality  adjustment  factors  were  0.9885  for 
the  national  capital  rate  and  0.9963  for  the 
Puerto  Rico  capital  rate.  As  a  result  of  the 
revisions  to  the  GAF  effective  for  discharges 
cx;curring  on  or  after  April  1,  2003  through 
September  30,  2003,  the  budget  neutrality 
adjustment  factor  is  0.9983  for  the  national 
capital  rate  for  discharges  occurring  on  or 
before  April  1,  2003  through  September  30, 
2003.  The  budget  neutrality  adjustment  factor 
for  the  Puerto  Rico  capital  rate  remained 
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unchanged  (0.9963).  As  we  noted  above,  the 
capital  rates  effective  for  discharges 
occurring  on  or  after  April  1,  2003  through 
September  30,  2003  were  used  in 
determining  the  FY  2004  capital  rates.  In 
making  the  comparison,  we  set  the  regular 
and  special  exceptions  reduction  factors  to 
1.00. 

To  achieve  budget  neutrality  for  the 
changes  in  the  national  GAF,  based  on 
calculations  using  updated  data,  we  are 
applying  an  incremental  budget  neutrality 


adjusUnent  of  1.0051  for  FY  2004  to  the 
previous  cumulative  FY  2003  adjustment 
(0.9883),  yielding  a  cumulative  adjustment  of 
0.9933  through  FY  2004.  For  the  Puerto  Rico 
GAF,  we  are  applying  an  incremental  budget 
neutrality  adjustnient  of  1.0002  for  FY  2004 
to  the  previous  cumulative  FY  2003 
adjustment  (0.9963),  yielding  a  cumulative 
adjustment  of  0.9965  through  FY  2004-. 

We  then  compared  estimated  aggregate 
capital  Federal  rate  payments  based  on  the 
FY  2003  DRG  relative  weights  and  the  FY 


2003  GAF  to  estimated  aggregate  capital 
Federal  rate  payments  based  on  the  FY  2004 
DRG  relative  weights  and  the  FY  2004  GAF. 
The  incremental  adjustment  for  DRG 
classifications  and  changes  in  relative 
weights  is  1.0008  both  nationally  and  for 
Puerto  Rico.  The  cumulative  adjustments  for 
DRG  classifications  and  changes  in  relative 
weights  and  for  changes  in  the  GAF  through 
FY  2004  are  0.9941  nationally  and  0.9973  for 
Puerto  Rico.  The  following  table  summarizes 
the  adjustment  factors  for  each  fiscal  year: 


Budget  Neutrality  Adjustment  for  DRG  Reclassifications  and  R^palibration  and  the  Geographic 

Adjustment  Factors 


National 

Puerto  Rico 

Incremental  adjustment 

Cumulative 

Incremental  adjustment 

Fiscal  year 

Geographic 

adjustment 

factor 

DRG  reclas- 
sifications 
and  re- 
calibration 

Combined 

Geographic 

adjustment 

factor 

DRG  Re- 
classifica- 
tions and 
Recalibra- 
tion 

Combined 

Cumulative 

1992      

0.99944 
0.99857 
0.99782 
3  0.99771 
"0.99666 
0.99915 

7  0.99896 

8  1.00510 

1.00335 

0.99991 

1 .00009 

3 1 .00009 

"0.99668 

0.99662 

'0.99662 

1 .00081 

1.00000 

099800 

1 .00531 

0.99980 

0.99940 

0.99873 

0.99892 

1 .00279 

099848 

0.99791 

3  0.99780 

"0.99335 

0.99577 

'0.99558 

8  1 .00591 

099800 
1  00330 
1.00310 
1 .00250 
1.00123 
1.00015 
1 .00294 
1.00142 
0.99933 
099922 
0.99268 
098848 
0.98830 
0.99414 

0.99898 

0.99910 

1 .00365 

3 1 .00365 

"0.98991 

1.00809 

'  1 .00809 

8 1 .00023 

1 .00335 

0.99991 

1 .00009 

3100009 

"0.99668 

099662 

'0.99662 

8  1.00081 

1                    .  ■■            ■ 

1 .00233 

0.99901 

1 .00374 

3 1 .00374 

"  0.99662 

1.00468 

'1.00468 

81.00104 

_ 

1993  



1994  



1995  



1996       

1997  



1998  : 

1.00000 

1999 

2000  

2001 '  

1.00233 
1.00134 
1.00508 

20012  

2002  

20035  

20036  

2004  

1.00508 
099164 
0.99628 
'0.99628 
0.99731 

'  Factors  effective  for  the 

2  Factors  effective  for  the 

3  Incremental  factors  are 
"  Incremental  factors  are 
5  Factors  effective  for  the 
8  Factors  effective  for  the 
'  Incremental  factors  are 
8  Incremental  factors  are 


first  half  of  FY  2001  (October  2000  through  March  2001). 
second  half  of  FY  2001  (April  2001  through  September  2001). 
applied  to  FY  2000  cumulative  factors, 
applied  to  the  cumulative  factors  for  the  first  half  of  FY  2001 . 
first  half  of  FY  2003  (October  2002  through  March  2003). 
second  half  of  FY  2003  (April  2003  through  September  2003). 
applied  to  FY  2002  cumulative  factors, 
applied  to  the  cumulative  factors  for  the  second  half  of  FY  2003. 


The  methodology  used  to  determine  the 
recalibration  and  geographic  (DRG/GAF) 
budget  neutrality  adjustment  factor  for  FY 
2004  is  similar  to  that  used  in  establishing 
budget  neutrality  adjustments  under  the  PPS 
for  operating  costs.  One  difference  is  that, 
under  the  operating  PPS,  the  budget 
neutrality  adjustments  for  the  effect  of 
geographic  reclassifications  are  determined 
separately  from  the  effects  of  other  changes 
in  the  hospital  wage  index  and  the  DRG 
relative  weights.  Under  the  capital  PPS.  there 
is  a  single  DRG/GAF  budget  neutrality 
adjustment  factor  (the  national  capital  rate 
and  .the  Puerto  Rico  capital  rate  are 
determined  separately)  for  changes  in  the 
GAF  (including  geographic  reclassification) 
and  the  DRG  relative  weights.  In  addition, 
there  is  no  adjustment  for  the  effects  that 
geographic  reclassification  has  on  the  other 
payment  parameters,  such  as  the  payments 
for  serving  low-income  patients,  indirect 
medical  education  payments,  or  the  large 
urban  add-on  payments. 

In  the  August  1 ,  2002  IPPS  final  rule  (67 
FR  50129),  we  calculated  a  GAF/DRG  budget 


neutrality  factor  of  0.9957  for  FY  2003.  As  we 
noted  above,  as  a  result  of  the  revisions  to  the 
GAF  effective  for  discharges  occurring  on  or 
after  April  1,  2003  through  September  30. 
2003  published  in  the  Federal  Register  on 
April  25,  2003  (68  FR  22272).  we  calculated 
a  GAF/DRG  budget  neutrality  factor  of  0.9956 
for  discharges  occurring  on  or  after  April  1, 
2003  through  September  30,  2003. 
Furthermore,  as  noted  above,  the  capital  rates 
effective  for  discharges  occurring  on  or  after 
April  1.  2003  through  September  30,  2003 
were  used  in  determining  the  FY  2004  capital 
rates. 

In  the  May  19.  2003  proposed  rule  (68  FR 
27241),  for  FY  2004  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  1.0038.  For 
this  final  rule,  based  on  updated  data,  we  are 
establishing  a  GAF/DRG  budget  neutrality 
factor  of  1.0059  for  FY  2004.  The  GAF/DRG 
budget  neutrality  factors  are  built 
permanently  into  the  capital  rates;  that  is, 
they  are  applied  cumulatively  in  determining 
the  capital  Federal  rate.  This  follows  from  the 
requirement  that  estimated  aggregate 
payments  each  year  be  no  more  or  less  than 


they  would  have  been  in  the  absence  of  the 
annual  DRG  reclassification  and  recalibration 
and  changes  in  the  GAF.  The  incremental 
change  in  the  adjustment  from  FY  2003  to  FY 
2004  is  1.0059.  The  cumulative  c;hange  in  the 
capital  Federal  rate  due  to  this  adjustment  i.s 
0.9941  (the  product  of  the  incremental  factors 
for  FY  1993,  FY  1994,  FY  1995,  FY  1996.  FY 
1997.  FY  1998,  FY  1999,  FY  2000,  FY  2001, 
FY  2002,  FY  2003.  and  the  incremental  factor 
for  FY  2004:  0.9980  x  1.0053  x  0.9998  x 
0.9994  X  0.9987  x  0.9989  x  1.0028  x  0.9985 
x  0.9979  X  0.9934  x  0.9956  x  1.0059  = 
0.9941). 

This  factor  accounts  for  DRG  ' 

reclassifications  and  recalibration  and  for 
changes  in  the  GAF.  It  also  incorporates  the 
effects  on  the  GAF  of  FY  2004  geographic 
reclassification  decisions  made  by  the 
MGCRB  compared  to  FY  2003  decisions. 
However,  it  does  not  account  for  changes  in 
payments  due  to  changes  in  the  DSH  and 
IME  adjustment  factors  or  in  the  large  urban 
add-on. 
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4.  Exceptions 

Section  412 
capital  standarc 
an  adjustment 
proportion  of  a 
regular  except 
under  §412.346 
payments.  In  es 
regular  except 
PPS  payments 
we  used  the  ac 
originally  deve 
neutrality  (d 
August  1.  2001 
to  determine  th( 
adjustment  facte 
the  Federal  and 
rates. 

An  adjustmer  I 
payments  is  no 
determining  the 
because,  in  ace 
regular  excepti 
for  cost  reporti 
after  October  1 
2001.  Accordin 
August  i,  2001 
in  FY  2003  and 
payments  will  b 
exceptions  prov 
accordance  with 
compute  a  budgi 
special  exceptio 
§412. 348(g),  We 
for  determining 
adjustment  used 
capital  Federal 
Under  the  s^ 
specified  at  §41 
include  SCHs,  u 
100  beds  that  h 
percentage  of  at 
for  DSH  paymen 
hospitals  with  a 
Medicaid  inpati 
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special  excepti 
project  need  req 
§412.348(g)(2), 
urban  hospitals, 
test  as  described 
of  assets  test  as 
and  (3)  a  project 
described  at  §41 
As  we  explain 
IPPS  final  rule 
to  determine  the 
special  except 
payments,  we 
universe  of  eligi 
potentially  quali 
payments.  First, 
met  the  eligibilit 
§412.348(g)(l 
hospital's  average 
earliest  available 
1992  and  subseq 
those  hospitals, 
fixed  asset  age  by 
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depreciation.  In 
§  412.348(g)(3), 
average  age  of  b 
above  the  75th 
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3)D8(c)(3)  requires  that  the 
Federal  rate  be  reduced  by 
ictor  equal  to  the  estimated 
itional  payments  for  both 
and  special  exceptions 
relative  to  total  capital  PPS 
imating  the  proportion  of 
payments  to  total  capital 
ring  the  transition  period. 
t  larial  capital  cost  model 
1  )ped  for  determining  budget 
bed  in  Appendix  B  of  the 
PPS  final  rule  (66  FR  40099)) 
exceptions  payment 
r,  which  was  applied  to  both 
tiospital-specific  capital 

for  regular  exception 
onger  necessary  in 
FY  2004  capital  Federal  rate 
■dance  with  §  412.348(b), 
payments  were  only  made 
periods  beginning  on  or 
991  and  before  October  1, 
as  we  explained  in  the 
1  ^PS  final  rule  (66  FR  39949). 
ubsequent  fiscal  years,  no 
made  under  the  regular 
ion.  However,  in 
§  412.308(c),  we  stillneed  to 
t  neutrality  adjustment  for 
I  payments  under 
describe  our  methodology 
he  special  exceptions 
in  calculating  the  FY  2004 
below. 

exceptions  provision 
348(g)(1),  eligible  hospitals 
I  ban  hospitals  with  at  least 
B  a  disproportionate  share 
last  20.2  percent  or  qualify 
s  under  §412. 106(c)(2),  arid 
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le  hospital  may  receive 
5  payments  if  it  meets  (1)  a 
ijirement  as  described  at 
hich,  in  the  case  of  certain 
ncludes  an  excess  capacity 
at  §  412.348(g)(4);  (2)  an  age 
described  at  §  412.348(g)(3); 
ize  requirement  as 
■348(g)(5). 
in  the  August  1,  2001 
FR  39912-39914),  in  order 
jstimated  proportion  of 
payments  to  total  capital 
pled  to  identify  the 
le  hospitals  that  may 
v  for  special  exceptions 
'  tfe  identified  hospitals  that 
requirements  at 
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fixed  asset  age  in  the 
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I  ent  fiscal  years.  For  each  of 
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dividing  the  accumulated 
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hospital  must  have  an 
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capital  PPS.  In  the 
final  rule  (59  FR  45385), 
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we  stated  that,  based  on  the  June  1994  update 
of  the  cost  report  files  in  HCRIS,  the  75th 
percentile  for  buildings  and  fixed  assets  for 
FY  1992  was  16.4  years.  However,  we  noted 
that  we  would  make  a  final  determination  of 
that  value  on  the  basis  of  more  complete  cost 
report  information  at  a  later  date.  In  the 
August  29,  1997  final  rule  (62  FR  46012). 
based  on  the  December  1996  update  of 
HCRIS  and  the  removal  of  outliers,  we 
finalized  the  75th  percentile  for  buildings 
and  fixed  assets  for  FY  1992  as  15.4  years. 
Thus,  we  eliminated  any  hospitals  from  the 
potential  universe  of  hospitals  that  may 
qualify  for  special  exception  payments  if  its 
average  age  of  fixed  assets  did  not  exceed 
15.4  years. 

For  the  hospitals  remaining  in  the  potential 
universe,  we  estimated  project-size  by  using 
the  fixed  capital  acquisitions  shown  on 
Worksheet  A7  from  the  following  HCRIS  cost 
reports  updated  through  March  2003. 


PPS  year 

Cost  reporting 
periods  begin- 
ning in — 

IX  

X  

FY  1992 
FY  1993 

XI  

FY  1994 

XII  

FY  1995 

XIII  

XIV 

XV  

XVI  

XVII 

XVIII  

FY  1996 
FY  1997 
FY  1998 
FY  1999 
FY  2000 
FY  2001 

Because  the  project  phase-in  may  overlap 
2  cost  reporting  years,  we  added  together  the 
fixed  acquisitions  from  sequential  pairs  of 
cost  reports  to  determine  project  size.  Under 
§  412.348(g)(5),  the  hospital's  project  cost 
must  be  at  least  $200  million  or  100  percent 
of  its  operating  cost  during  the  first  12-month 
cost  reporting  period  beginning  on  or  after 
October  1,  1991.  We  calculated  the  operating 
costs  from  the  earliest  available  cost  report 
starting  in  FY  1992  end  latgr  by  subtracting 
inpatient  capital  costs  from  inpatient  costs 
(for  all  payers).  We  did  not  subtract  the  direct 
medical  education  costs  as  those  costs  are  not 
available  on  every  update  of  the  HCRIS 
minimum  data  set.  If  the  hospital  met  the 
project  size  requirement,  we  assumed  that  it 
also  met  the  project  need  requirements  at 
§  412.348(g)(2)  and  the  excess  capacity  test 
for  urban  hospitals  at  §41 2.348(g)(4). 

Because  we  estimate  that  so  few  hospitals 
will  qualify  for  special  exceptions,  projecting 
costs,  payments,  and  margins  would  result  in 
high  statistical  variance.  Consequently,  we 
decided  to  model  the  effects  of  special 
exceptions  using  historical  data  based  on 
hospitals'  actual  cost  experiences.  If  we 
determined  that  a  hospital  may  qualify  for 
special  exceptions,  we  modeled  special 
exceptions  payments  from  the  project  start 
date  through  the  last  available  cost  report  (FY 
2001).  While  we  have  not  yet  received  all  of 
the  FY  2001  cost  reports,  we  do  have  a 
sufficient  number  of  FY  2001  cost  reports  to 
model  a  preliminary  estimate  of  special 
exception  payments  for  FY  2004.  For 
purposes  of  modeling,  we  used  the  cost  and 
payment  data  on  the  cost  reports  from  HCRIS 


assuming  that  special  exceptions  would 
begin  at  the  start  of  the  qualifying  project.  In 
other  words,  when  modeling  costs  and 
payment  data,  we  ignored  any  regular 
exception  payments  that  these  hospitals  may 
otherwise  have  received  as  if  there  had  not 
been  regular  exception  provision  during  the 
transition  period.  In  projecting  an  eligible  , 
hospital's  special  exception  payment,  we 
applied  the  70-percent  minimum  payment 
level,  the  cumulative  comparison  of  current 
year  capital  PPS  payments  and  costs,  and  the 
cumulative  operating  margin  offset 
(excluding  75  percent  of  operating  DSH 
payments). 

Our  modeling  of  special  exception 
payments  for  FY  2004  produced  the 
following  results: 


Cost  report 

Number  of 
hospitals  eli- 
gible for 

special  ex- 
ceptions 

Special  ex- 
ceptions as 
a  fraction  of 
capital  pay- 
ments to  all 
hospitals 

PPS  IX  

2 

5 
7 
13 
17 
24 
26 
29 

^ 

PPSX  

PPS  XI  

PPS  XII  

PPS  XIII  

PPS  XIV 

0  0001 

PPS  XV 

0  0001 

PPS  XVI 

0  0001 

PPS  XVII 

0  0001 

PPS  XVIII 

'0  0004 

•Preliminary  estimate  tosed  on  submission 
of  cost  reports  available  as  of  March  2003. 

We  note  that  hospitals  must  complete  their 
projects  by  the  end  of  PPS  XVIII  in  order  to 
be  eligible  for  special  exceptions  payments. 
With  complete  submission  of  the  PPS  XVIII 
(FY  2001)  cost  reports,  we  estimate  that  about 
30  hospitals  may  qualify  for  special 
exceptions  payments.  Thus,  we  project  that 
special  exception  payments  as  a  fraction  of 
capital  payments  to  all  hospitals  to  be 
approximately  0.0005. 

Because  special  exceptions  are  budget 
neutral,  in  the  May  19,  2003  proposed  rule, 
we  proposed  to  offset  the  capital  Federal  rate 
by  0.05  percent  for  special  exceptions 
payments  for  FY  2004.  For  this  final  rule, 
based  on  updated  data,  we  are  offsetting  the 
capital  Federal  rate  by  0.05  percent  for 
special  exceptions  payments  for  FY  2004. 
Therefore,  the  exceptions  adjustment  factor  is 
equal  to  0.9995  (1-0.0005)  to  account  for 
special  exceptions  payments  in  FY  2004. 

In  the  August  1,  2002  IPPS  final  rule  (67 
FR  50131)  for  FY  2003,  we  estimated  that 
total  (special)  exceptions  payments  would 
equal  0.30  percent  of  aggregate  payments 
based  on  the  capital  Federal  rate.  Therefore, 
we  applied  an  exceptions  reduction  factor  of 
0.9970  (1  -  0.0030)  in  determining  the  FY 

2003  capital  Federal  rate.  As  we  stated  above, 
we  estimate  that  exceptions  payments  in  FY 

2004  will  equal  0.05  percent  of  aggregate 
payments  based  on  the  FY  2004  capital 
Federal  rate.  Therefore,  we  are  applying  an 
exceptions  payment  adjustment  factor  of 
0.9995  (1-0.0005)  to  the  capital  Federal  rate 
for  FY  2004.  The  exceptions  adjustment 
factor  for  FY  2004  is  0.25  percent  higher  than 
the  factor  for  FY  2003  published  in  the 
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August  1,  2002  IPPS  final  rule  (67  FR  50131). 
This  increase  is  primarily  due  to  a  refined 
analysis  of  more  recent  data. 

The  exceptions  reduction  factors  are  not 
built  permanently  into  the  capital  rates;  that 
is,  the  factors  are  not  applied  cumulatively  in 
determining  the  capital  Federal  rate. 
Therefore,  the  net  change  in  the  exceptions 
adjustment  factor  used  in  determining  the  FY 
2004  capital  Federal  rate  is  0.9995/0.9970,  or 
1.0025. 
5.  Capital  Standard  Federal  Rate  for  FY  2004 

In  the  August  1,  2002  IPPS  final  rule  (67 
FR  50131)  we  established  a  capital  Federal 
rate  of  $407.01  for  FY  2003.  As  we  noted 
above,  as  a  result  of  the  revisions  to  the  GAF 
effective  for  discharges  occurring  on  or  after 
April  1,  2003  through  September  30,  2003 
published  August  25,  2003  in  the  Federal 
Register  (68  FR  22272),  we  have  established 
a  capital  Federal  rate  of  $406.93  for 
discharges  occurring  on  or  after  April  1,  2003 
through  September  30.  2003.  The  capital 
rates  effective  for  discharges  occurring  on  or 


after  April  1,  2003  through  September  30, 
2003,  were  used  in  determining  the  FY  2004 
capital  rates.  In  this  final  rule,  we  are 
establishing  a  capital  Federal  rate  of  $415.47 
for  FY  2004.  The  capital  Federal  rate  for  FY 
2004  was  calculated  as  follows: 

•  The  FY  2004  update  factor  is  1.0070;  that 
is,  the  update  is  0.70  percent. 

•  The  FY  2004  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
capital  standard  Federal  payment  rate  for 
changes  in  the  DRG  relative  weights  and  in 
the  GAF  is  1.0059. 

•  The  FY  2004  outlier  adjustment  factor  is 
0.9521. 

•  The  FY  2004  (special)  exceptions 
payment  adjustment  factor  is  0.9995. 

Since  the  capital  Federal  rate  has  already 
been  adjusted  for  differences  in  case-mix, 
wages,  cost-of-living,  indirect  medical 
education  costs,  and" payments  to  hospitals 
serving  a  •disproportionate  share  of  low- 
income  patients,  we  cu-e  making  no  additional 
adjustments  in  the  capital  standard  Federal 
rate  for  these  factors,  other  than  the  budget 


neutrality  factor  for  changes  in  the  DRG 
relative  weights  and  the  GAF. 

We  are  providing  a  chart  that  shows  how 
each  of  the  factors  and  adjustments  for  FY 
2004  affected  the  computation  of  the  FY  2004 
capital  Federal  rate  in  comparison  to  the  FY 
2003  capital  Federal  rate.  The  FY  2004 
update  factor  has  the  effect  of  increasing  the 
capital  Federal  rate  by  0.70  percent  compared 
to  the  FY  2003  capital  Federal  rate,  while  the 
GAF/DRG  budget  neutrality  factor  has  the 
effect  of  increasing  the  capital  Federal  rate  by 
0.59  percent.  The  FY  2004  outlier  adjustment 
factor  has  the  effect  of  increasing  the  capital 
Federal  rate  by  0.55  percent  compared  to  the 
FY  2003  capital  Federal  rate.  The  FY  2004 
exceptions  payment  adjustment  factor  has 
the  effect  of  increasing  the  capital  Federal 
rate  by  0.25  percent  compared  to  the   . 
exceptions  payment  adjustment  factor  for 
capital  FY  2003.  The  combined  effect  of  all 
the  changes  is  to  increase  the  capital  Federal 
rate  by  2.10  percent  compared  to  the  FY  2003 
capital  Federal  rate. 


COIVIPARISON  OF  FACTORS  AND  ADJUSTIVIENTS:  FY  2003  CAPITAL  FEDERAL  RATE  AND  FY  2004  CAPITAL  FEDERAL  RATE 


Update  factor^  

GAF/DRG  Adjustment  Factor'  . 

Outlier  Adjustment  Factor^ 

Exceptions  Adjustment  Factor  2 
Capital  Federal  Rate 


FY  2003 


FY  2004 


1.0110 
0.9957 
0.9469 
0.9970 
$406.93 


1.0070 
1.0059 
0.9521 
09995 
$415.47 


Change 


1.0070 
1.0059 
1.0055 
1.0025 
3  1.0210 


Percent 
change 


0.70 
0.59 
0.55 
0.25 
32.10 


1  The  update  factor  and  the  GAF/DRG  budget  neutrality  factors  are  built  permanently  into  the  capital  rates.  Thus,  for  example,  the  incremental 
change  from  FY  2003  to  FY  2004  resulting  from  the  application  of  the  1 .0059  GAF/DRG  budget  neutrality  factor  for  FY  2004  is  1 .0059. 

2  The  outlier  reduction  factor  and  the  exceptions  adjustment  factor  are  not  built  permanently  into  the  capital  rates:  that  is,  these  factors  are  not 
applied  cumulatively  in  determining  the  capital  rates.  Thus,  for  example,  the  net  change  resulting  from  the  application  of  the  FY  2004  outlier  ad- 
justment factor  is  0.9521/0.9469,  or  1 .0055. 

3  The  percent  change  in  factors  and  adjustments  may  not  sum  due  to  rounding. 


We  are  also  providing  a  chart  that  shows 
how  the  final  FY  2004  capital  Federal  rate 


differs  from  the  proposed  FY  2004  capital 
Federal  rate. 


COMPARISON  OF  FACTORS  AND  ADJUSTMENTS:  FY  2004  PROPOSED  CAPITAL  FEDERAL  RATE  AND  FY  2004  FINAL 

Capital  Federal  Rate 


Update  factor  

GAF/DRG  Adjustment  Factor 

Outlier  Adjustment  Factor 

Exceptions  Adjustment  Factor 
Capital  Federal  Rate 


Proposed  FY 
2004 


1.0070 
1.0038 
0.9455 
0.9995 
$411.72 


Final  FY  2004 


1.0070 
1.0059 
0.9521 
0.9995 
$415.47 


Change 


1.0000 
1.0021 
1.0070 
1.0000 
1.0091 


Percent 
change 


0.00 
0.21 
0.70 
0.00 
0.91 


6.  Special  Capital  Rate  for  Puerto  Rico 
Hospitals 

As  explained  at  the  beginning  of  section 
II. D.  of  this  Addendum,  hospitals  in  Puerto 
Rico  are  paid  based  on  50  percent  of  the 
Puerto  Rico  capital  rate  and  50  percent  of  the 
capital  Federal  rate.  The  Puerto  Rico  capital 
rate  is  derived  from  the  costs  of  Puerto  Rico 
hospitals  only,  while  the  capital  Federal  rate 
is  derived  from  the  costs  of  all  acute  care 
hospitals  participating  in  the  PPS  (including 
Puerto  Rico).  To  adjust  hospitals'  capital 
payments  for  geographic  variations  in  capital 
costs,  we  apply  a  GAF  to  both  portions  of  the 
blended  capital  rate.  The  GAF  is  calculated 


using  the  operating  PPS  wage  index  and 
varies,  depending  on  the  MSA  or  rural  area 
in  which  the  hospital  is  located.  We  use  the 
Puerto  Rico  wage  index  to  determine  the 
GAF  for  the  Puerto  Rico  part  of  the  capital- 
blended  rate  and  the  national  wage  index  to 
determine  the  GAF  for  the  national  part  of 
the  blended  capital  rate. 

Because  we  implemented  a  separate  GAF 
for  Puerto  Rico  in  FY  1998,  we  also  apply 
separate  budget  neutrality  adjustments  for 
the  national  GAF  and  for  the  Puerto  Rico 
GAF.  However,  we  apply  the  same  budget 
neutrality  factor  for  DRG  reclassifications  and 
recalibration  nationally  and  for  Puerto  Rico. 


As  we  stated  in  section  III.  A. 4.  of  this 
Addendum,  for  Puerto  Rico  the  GAF  budget 
neutrality  factor  is  1.0002,  while  the  DRG 
adjustment  is  1.0008,  for  a  combined 
cumulative  adjustment  of  0.9973. 

In  computing  the  payment  for  a  particular 
Puerto  Rico  hospital,  the  Puerto  Rico  portion 
of  the  capital  rate  (50  percent)  is  multiplied 
by  the  Puerto  Rico-specific  GAF  for  the  MSA 
in  which  the  hospital  is  located,  and  the 
national  portion  of  the  capital  rate  (50 
percent)  is  multiplied  by  the  national  GAF 
for  the  MSA  in  which  the  hospital  is  located 
(which  is  computed  from  national  data  for  all 
hospitals  in  the  United  States  and  Puerto 


45486 


Rico).  In  FY  199) 
penrenl  reductio 
rate  as  a  result  of 
a  small  part  of 
For  FY  2003 
GAF.  the  special 
hospitals  was  SI 
proposed  to  the  f 
capital  rate,  the 
capital  rate  for 
this  final  rule,  ba  i 
FY  2004  capital 
S203.15. 


we  implemented  a  17.78 
to  the  Puerto  Rico  capital 
Pub.  L.  105-33.  In  FY  2003, 
th  it  reduction  was  restored, 
bfefore  application  of  the 
apital  rate  for  Puerto  Rico 
18.29.  With  the  changes  we 
ictors  used  to  determine  the 
p  roposed  FY  2004  special 
Pjerto  Rico  was  S201.26.  For 
led  on  the  final  factors,  the 
r^te  for  Puerto  Rico  is 


en 


at  j 


of  nail 


B.  Calculation  o 
Pmspective  Payn 

With  the  end  o 
period  in  FY  200 
"new"  hospitals 
under  §412 
percent  of  the  ca 
2004.  The  applic 
determined  by  m 
foUows: 

•  For  outliers,  I 
standard  Federal 
factor  for  that  fis(- 

•  For  the  paym 
to  the  hospital,  bv 
GAF,  disproporti 
factor,  and  INIE 
appropriate. 

For  purposes 
each  discharge  d 
standard  Federa 
(Standard  Federal 
(GAF)  X  (Large 
X  (COLA  adjust 
.Alaska  and  Hawai 
Share  .Adjustment 
Factor,  if  applicab 
adjusted  capital 
Hospitals  also 
payments  for  thosi 
the  thresholds  est 
year.  Section  412. 
set  of  thresholds  ic 
both  Inpatient  o 
capital-related  _ 
thresholds  for  FY 
of  this  Addendum 
qualifies  as  a  cost 
case  plus  the  IMF 
greater  than  the  pr 
the  DRG  plus  S.31,! 
An  eligible  hosp 
special  exceptions 
§412:348(g)forup 
beyond  the  end  of 
period  if  it  meets: 
requirement  descri 
which  in  the  case  c 
includes  an  excess 
at  §412. 348(g)(4) 
requirement  as 
Eligible  hospitals 
hospitals,  urban 
beds  that  have  a 
at  least  20.2  percen 
payments  under  § 
hospitals  that  have 
Medicaid  inpatient 
percent.  Under  §41 
a  special  excepfioni 
by  comparing  the 
to  the  hospital  und 


/  'npatient  Capital-Related 
ents  for  FY  2004 

the  capital  PPS  transition 
all  hospitals  (except 
nder§  412.324(b)  and 
304(c^)(2))  are  paid  based  on  100 
tal  Federal  rate  in  FY 
a  ble  capital  Federal  rate  was 
i  king  adjustments  as 

ly  dividing  the  capital 
ate  by  the  outlier  reduction 
1  year:  and 

nt  adjustments  applicable 
multiplying  the  hospital's 
ate  share  adjustment 
ustment  factor,  when 


desi  :ri 


hoip 
DSH 


A\ 


Federal  Register /Vol.  68.  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations 


u  ing 

rjt 


Url  an 
melt 


F(d 
TT  av 


ai 


pp  at 
pay  nen 


(  u 


culating  pavments  for 
FY  2004,  the  capital 
R  IS  adjusted  as  follows: 
Rate)  X  (DRG  weight)  x 
Add-on.  if  applicable) 
for  hospitals  located  in 
)  X  (1  +  Disproportionate 
Factor  +  IME  .Adjustment 
e).  The  result  is  the 
eral  rate. 

receive  outlier 
cases  that  qualify-  under 

ished  for  each  fiscal 
12(r)  provides  for  a  single 
identif)-  outlier  cases  for 
ing  and  inpatient 
Is.  The  outlier 
004  are  in  section  II.A.4.C. 
For  FY  2004.  a  case 

tlier  if  the  cost  for  the 
nd  DSH  payments  is 
spective  payment  rate  for 
00. 

tal  may  also  qualif\'  for  a 
payment  under 
Ihrough  the  10th  year 
e  capital  transition 
a  project  need 
)ed  at  §  412.348(g)(2). 
certain  urban  hospitals 
::apacity  lest  as  described 
d  (2)  a  project  size 
ibed  at  §  412.348(g)(5). 
elude  sole  community 
itals  with  at  least  100 
patient  percentage  of 
or  qualify  for  DSFI 
2.106(c)(2),  and 
combined  Medicare  and 
utilization  of  at  least  70 
:.348(g)(8).  the  amount  of 
payment  is  determined 
mulative  payments  made 
the  capital  PPS  to  the 


h 


(  r 


cumulative  minimum  payment  level.  This 
amount  is  offset  by:  (1)  any  amount  by  which 
a  hospital's  cumulative  capital  payments 
exceed  its  cumulative  minimum  payment 
levels  applicable  under  the  regular 
exceptions  process  for  cost  reporting  periods 
beginning  during  which  the  hospital  has 
been  subject  to  the  capital  PPS;  and  (2)  any 
amount  by  which  a  hospital's  current  year 
operating  and  capital  payments  (excluding  75 
percent  of  operating  DSH  payments)  exceed 
its  operating  and  capital  costs.  Under 
§  412.348(g)(6),  the  minimum  payment  level 
is  70  percent  for  all  eligible  hospitals. 

During  the  transition  period,  new  hospitals 
(as  defined  under  §412.300)  were  exempt 
from  the  capital  PPS  for  their  first  2  years  of 
operation  and  were  paid  85  percent  of  their 
reasonable  costs  during  that  period.  Effective 
with  the  third  year  of  operation  through  the 
remainder  of  the  transition  period,  under 
§412. 324(b)  we  paid  the  hospital  under  the 
appropriate  transition  methodology.  If  the 
hold-harmless  methodology  was  applicable, 
the  hold-harmless  payment  for  assets  in  use 
during  the  base  period  would  extend  for  8 
years,  even  if  the  hold-harmless  payments 
extend  beyond  the  normal  transition  period. 
As  discussed  in  section  VI.A.  of  the  preamble 
of  this  final  rule,  under  §412. 304(c)(2),  for 
cost  reporting  periods  beginning  on  or  after 
Pctober  1,  2002,  we  pay  a  new  hospital  85 
percent  of  their  reasonable  costs  during  the 
first  2  years  of  operation  unless  it  elects  to 
receive  payment  based  on  100  percent  of  the 
capital  Federal  rate.  Effective  with  the  third 
year  of  operation,  we  pay  the  hospital  based 
on  100  percent  of  the  capital  Federal. rate 
(that  is,  the  same  methodology  used  to  pay 
all  other  hospitals  subject  to  the  capital  PPS). 

C.  Capital  Input  Price  Index 
1.  Background 

Like  the  operating  input  price  index,  the 
capital  input  price  index  (CIPI)  is  a  fixed- 
weight  price  index  that  measures  the  price 
changes  associated  with  capital  costs  during 
a  given  year.  The  CIPI  differs  from  the 
operating  input  price  index  in  one  important 
aspect— the  CIPI  reflects  the  vintage  nature  of 
capital,  which  is  the  acquisition  and  use  of 
capital  over  time.  Capital  expenses  in  any 
given  year  are  determined  by  the  stock  of 
capital  in  that  year  (that  is.  capital  that 
remains  on  hand  from  all  current  and  prior 
capital  acquisitions).  An  index  measuring 
capital  price  changes  needs  to  reflect  this 
vintage  nature  of  capital.  Therefore,  the  CIPI 
was  developed  to  capture  the  vintage  nature 
of  capital  by  using  a  weighted-average  of  past 
capital  purchase  prices  up  to  and  including 
the  current  year. 

We  periodically  update  the  base  year  for 
the  operating  and  capital  input  prices  to 
reflect  the  changing  composition  of  inputs  for 
operating  and  capital  expenses.  The  CIPI  was 
last  rebased  to  FY  1997  in  the  August  1,  2002 
final  rule  (67  FR  50044). 

2.  Forecast  of  the  CIPI  for  Federal  Fiscal  Year 
2004 

Based  on  historical  data  available  through 
the  second  quarter  of  2003,  we  forecast  the 
CIPI  to  increase  0.7  percent  in  FY  2004.  This 
reflects  a  projected  1.2  percent  increase  in 
vintage-weighted  depreciation  prices 


(building  and  fixed  equipment,  and  movable 
equipment)  and  a  3.8  percent  increase  in 
other  capital  expense  prices  in  FY  2004, 
partially  offset  by  a  2.6  percent  decline  in 
vintage-weighted  interest  expenses  in  FY 
2004.  The  weighted  average  of  these  three 
factors  produces  the  0.7  perceitf  increase  for 
the  CIPI  as  a  whole  in  FY  2004. 

IV.  Changes  to  Payment  Rates  for  Excluded 
Hospitals  and  Hospital  Units:  Rale-of- 
Increase  Percentages 

As  discussed  in  section  VL  of  the  preamble 
of  this  final  rule,  in  accordance  with  section 
1886(b)(3)(H)(i)  of  the  Act  and  effective  for 
cost  reporting  periods  beginning  on  or  after 
October  1,  2002,  payments  to  existing 
psychiatric  hospitals  and  units,  rehabilitation 
hospitals  and  units,  and  long-term  care 
hospitals  excluded  from  the  IPPS  are  no 
longer  subject  to  limits  on  a  hospital-specific 
target  amount  (expressed  in  terms  of  the 
inpatient  operating  cost  per  discharge)  that 
are  set  for  each  hospital,  based  on  the 
hospital's  own  historical  cost  experience 
trended  forward  by  the  applicable  rate-of- 
increase  percentages  (update  factors). 
Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
rehabilitation  hospitals  and  units  are  no 
longer  paid  on  a  reasonable  cost  basis  but  are 
paid  under  the  100  percent  of  IRF  PPS 
Federal  rate.  Effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
2002,  LTCHs  also  are  no  longer  paid  on  a 
reasonable  cost  basis  but  are  paid  under  a 
LTCH  DRG-based  PPS.  As  part  of  the 
payment  process  for  LTCHs,  we  established 
a  5-year  transition  period  from  reasonable 
cost-based  reimbursement  to  a  fully  Federal 
PPS.  However,  a  LTCH  that  is  subject  to  the 
blend  methodology  may  elect  to  be  paid 
based  on  a  100  percent  of  the  Federal 
prospective  rate. 

In  accordance  with  existing 
§413.40(c)(4)(ii)  and  (d)(l)(i)  and  (ii),  where 
applicable,  excluded  psychiatric  hospitals 
and  units  continue  to  be  paid  on  a  reasonable 
cost  basis,  and  payments  are  bf,sed  on  their 
Medicare  inpatient  operating  costs,  not  to 
exceed  the  ceiling  (as  defined  in 
§  413.40(a)(3)).  In  addition,  LTCHs  that  are 
paid  under  a  blend  methodology  will  have 
the  TEFRA  portion  subject  to  the  ceiling  as 
well. 

Section  1886(b)(7)  of  the  Act  had 
established  a  payment  limitation  for  new 
hospitals  and  units  excluded  from  the  IPPS. 
While  both  rehabilitation  hospitals  and  units 
and  LTCHs  are  now  paid  under  a  PPS, 
psychiatric  hospitals  and  units  continue  to  be 
subject  to  the  payment  limitation.  A 
discussion  of  how  the  payment  limitation 
was  calculated  can  be  found  in  the  August 
29.  1997  final  rule  with  comment  period  (62 
FR  46019);  the  May  12.  1998  final  rule  (63 
FR  26344):  the  July  31,  1998  final  rule  (63  FR 
41000);  and  the  July  30,  1999  final  rule  (64 
FR  41529). 

The  amount  of  payment  for  a  "new" 
psychiatric  hospital  or  unit  would  be 
determined  as  follows: 

•  Under  existing  §  413.40(fl(2)(ii),  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  1997,  the  amount  of  payment  for 
a  new  hospital  or  unit  that  was  not  paid  as 
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an  excluded  hospital  or  unit  before  October 
1, 1997,  is  the  lower  of:  (1)  the  hospital's  net 
inpatient  operating  costs  per  case;  or  (2)  110 
percent  of  the  national  median  of  the  target 
amounts  for  the  same  class  of  excluded 
hospitals  and  units,  adjusted  for  differences 
in  wage  levels  and  updated  to  the  first  cost 
reporting  period  in  which  the  hospital 
receives  payment.  The  second  cost  reporting 
period  is  subject  to  the  same  target  amount 
applied  to  the  first  cost  reporting  period. 

•  In  the  case  of  a  hospital  that  received 
payments  under  §413.40(f)(2)(ii)  as  a  newly 
created  hospital  or  unit,  to  determine  the 
hospital's  or  unit's  target  amount  for  the 
hospital's  or  unit's  third  12-month  cost 
reporting  period,  the  payment  amount 
determined  under  §413.40(0(2)(ii)(A)  for  the 
preceding  cost  reporting  period  is  updated  to 
the  third  cost  reporting  period. 

The  amounts  included  in  the  following 
table  reflect  the  updated  110  percent  of  the 
national  median  target  amounts  of  new 
excluded  psychiatric  hospitals  and  units  for 
cost  reporting  periods  begiiming  during  FY 
2004.  These  figures  are  updated  with  the 
most  recent  data  available  to  reflect  the 
market  basket  increase  percentage  of  3.4 
percent.  This  percentage  change  in  the 
market  basket  reflects  the  average  change  in 
the  price  of  goods  and  services  purchased  by 
hospitals  to  furnish  inpatient  hospital 
services  (as  projected  by  CMS'  Office  of  the 
Actuary  based  on  its  historical  experience 
with  the  IPPS).  For  a  new  provider,  the  labor- 
related  share  of  the  target  amount  is 
multiplied  by  the  appropriate  geographic 
area  wage  index,  without  regard  to  IPPS 
reclassifications,  and  added  to  the  nonlabor- 
related  share  in  order  to  determine  the  per 
case  limit  on  payment  under  the  statutory 
payment  methodology  for  new  providers. 


Class  of  excluded 
hospital  or  unit 

FY  2004 
labor-re- 
lated share 

FY  2004 

nonlabor- 

related 

share 

Psychiatric  

$7,294 

$2,899 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002,  this 
payment  limitation  is  no  longer  applicable  to 
new  LTCHs  since  they  will  be  paid  100 
percent  of  the  Federal  rate.  A  new  LTCH  is 
a  provider  of  inpatient  hospital  services  that 
meets  the  qualifying  criteria  for  LTCHs 
specified  under  §  412.23(e)(1)  and  (e)(2)  and 
whose  first  cost  reporting  period  as  a  LTCH 
begins  on  or  after  October  1,  2002 
(§  412.23(e)(4)).  Under  the  LTCH  PPS,  new 
LTCHs  are  paid  based  on  100  percent  of  the 
fully  Federal  prospective  rate  (they  may  not 
participate  in  the  5-year  transition  from  cost- 
based  reimbursement  to  prospective 
payment).  In  contrast,  those  "new"  LTCHs 
that  meet  the  definition  of  "new"  under 
§413.40(f)(2)(ii)  and  that  have  their  first  cost 
reporting  periods  beginning  on  or  after 
October  1,  1997.  and  before  October  1,  2002, 
may  be  paid  under  the  LTCH  PPS  transition 
methodology.  Since  those  hospitals  by 
definition  would  have  been  considered  new 


before  October  1,  2002,  they  would  have  been 
subject  to  the  updated  payment  limitation  on 
new  hospitals  that  was  published  in  the  FY 
2003  IPPS  final  rule  (67  FR  50103).  Under 
existing  regulations  at  §  413.40(f)(2)(ii),  the 
"new"  hospital  would  be  subject  to  the  same 
cap  in  its  second  cost  reporting  period;  this 
cap  would  not  be  updated  for  the  new 
hospital's  second  cost  reporting  year.  Thus, 
since  the  same  cap  is  to  be  used  for  the 
"new"  LTCH's  first  two  cost  reporting 
periods,  it  is  no  longer  necessary  to  publish 
an  updated  cap. 

We  are  in  the  process  of  developing  a 
proposed  rule  that  would  establish  a  per 
diem  PPS  for  inpatient  psychiatric  facilities 
(IPFs)  (previously  referred  to  as  psychiatric 
hospitals  and  units)  that  is  required  under 
the  provisions  of  section  124  of  Pub.  L.  106- 
113. 

V.  Payment  for  Blood  Clotting  Factor 
Administered  to  Hemophilia  Inpatients 

In  December  2002,  the  Department 
implemented  a  policy  that  established  the 
Single  Drug  Pricer  (SDP)  to  correct  identified 
discrepancies,  further  the  legislative  goal  of 
establishing  a  uniform  payment  allowance  as 
a  reflection  of  the  average  wholesale  price 
(AWP),  and  otherwise  apply  the  existing 
stature  and  regulation  more  accurately  and 
efficiently  (CMS  Program  Memorandum  AB- 
02-174,  December  3,  2002,  which  can  be 
accessed  at:  http://www.cnis.hhs.gov/ 
manuals).  Under  the  SDP,  CMS  will  establish 
prices  centrally,  thereby  resulting  in  greater 
consistency  in  drug  pricing  nationally.  The 
SDP  instruction  applies  to  blood  clotting 
factors  furnished  to  hospital  inpatients.  The 
payment  allowance  for  the  single  national 
drug  price  for  each  Medicare  covered  drug  is 
based  on  95  percent  of  the  AWP,  except  for 
drugs  billed  to  durable  medical  equipment 
regional  carriers  (DMERCs)  and  hospital 
outpatient  drugs  billed  to  fiscal 
intermediaries.  We  ar^  publishing  this  notice 
here  because  we  previously  have  addressed 
the  add-on  payment  for  the  costs  of 
administering  blood  clotting  factor  in  the 
IPPS  annual  rule  (see  the  August  1,  2000 
IPPS  final  rule  (65  FR  47116). 

On  a  quarterly  basis,  CMS  will  furnish 
three  SDP  files  to  all  fiscal  intermediaries. 
Each  fiscal  intermediary  must  accept  the  SDP 
files  and  process  claims  for  any  drug 
identified  on  the  files  on  the  basis  of  the 
price  shown  on  the  applicable  file. 
Previously,  the  fiscal  intermediary  performed 
annual  update  calculations  based  on  the  most 
recent  AWP  data  available  to  the  carrier.  The 
fiscal  intermediary  should  use  the  SDP  to 
price  the  blood  clotting  factors. 

VI.  Tables 

This  section  contains  the  tables  referred  to 
throughout  the  preamble  to  this  final  rule 
and  in  this  Addendum.  For  purposes  of  this 
final  rule,  and  to  avoid  confusion,  we  have 
retained  the  designations  of  Tables  1  through 
5  that  were  first  used  in  the  September  1, 
1983  initial  prospective  payment  final  rule 
(48  FR  39844).  Tables  lA,  IC.  ID,  2,  3A,  3B, 
4A,  48,  4C,  4F,  4G.  4H,  5.  6A.  SB,  6C,  6D, 


6E,  6F,  6G.  6H,  7A.  7B,  8A,  83,  9,  10.  and 
11  are  presented  below.  The  tables  presented 
below  are  as  follows: 
Table  lA — National  Adjusted  Operating 

Standardized  Amounts.  Labor/Nonlabor 
Table  IC. — Adjusted  Operating  Standardized 

Amounts  for  Puerto  Rico.  Labor/ 

Nonlabor 
Table  ID.— Capital  Standard  Federal 

Payment  Rate 
Table  2. — Hospital  Average  Hourly  Wage  for 

Federal  Fiscal  Years  2002  (1998  Wage 

Data),  2003  (1999  Wage  Data),  and  2004 

(2000  Wage  Data)  Wage  Indexes  and  3- 

Year  Average  of  Hospital  Average  Hourly 

Wages 
Table  3A. — 3-Year  Average  Hourly  Wage  for 

Urban  Areas 
Table  SB. — 3-Year  Average  Hourly  Wage  for 

Rural  Areas 
Table  4A. — Wage  Index  and  Capital 

Geographic  Adjustment  Factor  (GAF)  for 

Urban  Areas 
Table  4B.— Wage  Index  and  Capital 

Geographic  Adjustment  Factor  (GAF)  for 

Rural  Areas 
Table  4C.— Wage  Index  and  Capital 

Geographic  Adjustment  Factor  (GAF)  for 

Hospitals  That  Are  Reclassified 
Table  4F.— Puerto  Rico  Wage  Index  and 

Capital  Geographic  Adjustment  Factor 

(GAF) 
Table  4G. — Pre-Reclassified  Wage  Index  for 

Urban  Areas 
Table  4H. — Pre-Reclassified  Wage  Index  for 

Rural  Areas 
Table  5.— List  of  Diagnosis  Related  Groups 

(DRGs).  Relative  Weighting  Factors, 

Geometric  and  Arithmetic  Mean  Length 

ofSUy 
Table  6 A. — New  Diagnosis  Codes 
Table  6B. — New  Procedure  Codes 
Table  6C. — Invalid  Diagnosis  Codes 
Table  6D. — Invalid  Procedure  Codes 
Table  6E. — vised  Diagnosis  Code  Titles 
Table  6F. — Revised  Procedure  Code  Titles 
Table  6G.— Additions  to  the  CC  Exclusions 

List 
Table  6H.— Deletions  from  the  CC  Exclusions 

List 
Table  7A. — Medicare  Prospective  Payment 

System  Selected  Percentile  Lengths  of 

Stay 
FY  2002  MedPAR  Update  March  2003 

GROUPER  V20.0 
Table  7B. — Medicare  Prospective  Payment 

System  Selected  Percentile  Lengths  of 

Stay 
FY  2002  MedPAR  Update  March  2003 

GROUPER  V21.0 
Table  8A. — Statewide  Average  Operating 

Cost-to-Charge  Ratios— July  2003 
Table  8B. — Statewide  Average  Capital  Cost- 
to-Charge  Ratios— July  2003 
Table  9. — Hospital  Reclassifications  and 

Redesignations— FY  2004 
Table  10. — ^Mean  and  .75  Standard  Deviation 

by  Diagnosis-Related  Groups  (DRGs)-July 

2003 
Table  11.— LTC-DRGs  Relative  Weights  and 

Geometric  and  Five-Sixth  of  the  Average 

Length  of  Stay-FY  2004 
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Labor-  elated 


TAB.E 


National  

Puerto  Rico 


National 

Puerto  Rico 


Table  2.— Hospital 
Wage  DatJa) 
Wages 


010001 
010004 
010005 
010006 
010007 
010008 
010009 
010010 
010011 
010012 
010015 
010016 
010018 
010019 
010021 

010022  . 

010023  . 

010024  . 

010025  . 
010027  . 
010029  . 

010031  . 

010032  . 

010033  . 

010034  . 

010035  . 

010036  . 

010038  . 

010039  . 

010040  . 

010043  . 

010044  . 

010045  . 

010046  .. 

010047  ., 

010049  .. 

010050  .. 

010051  .. 


*  Denotes  wage  data 

"  Based  on  the  sum  olthe 
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Table  1  A.— National  Adjusted  Operating  Standardized  Amounts,  Ubor/Nonlabor 


Large  urt>an  areas 


Nonlabor-related 


Other  areas 


Labor-related 


$3,145.06 


$1,278.78 


-- 


$3,095.27 


Nonlabor-related 


$1,258.54 


1C.— ADJUSTED  Operating  Standardized  Amounts  for  Puerto  Rico,  Ubor/Nonlabor 


Large  urttan  areas 


Labor 


$3,119.61 
1.510.12 


Nonlabor 


Other  areas 


Labor 


$1,268.03 
607.86 


$3,119.61 
1,486.22 


Nonlabtor 


$1,268.03 
598.24 


Table  1 D.— Capital  Standard  Federal  Payment  Rate 


Rate 


$415.47 
203.15 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
,  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


ge  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  "  (3yrs) 

17.4467 

17.9841 

19.4061 

18.2955 

19.0010 

20.1613 

22.2673 

20.4948 

18.6554 

19.9733 

19.6063 

19.4156 

17.6115 

18.3931 

19.0976 

18.4162 

15.6788 

16.0781 

17.5462 

16.4299 

17.4728 

19.0182 

19.6573 

18.7416 

18.4979 

19.7272 

20.4309 

19.5485 

16.4664 

17.7348 

19.2644 

17.7722 

22.4292 

24.8922 

25.8231 

24.3180 

15.8686 

20.3376 

20.0896 

18.5710 

19.1178 

19.8205 

18.8890 

19.2826 

20.2198 

20.3175 

21.7918 

20.8284 

18.9388 

19.5519 

19.2071 

19.2353 

17.0856 

17.6414 

18.9177 

17.8535 

15.1241 

25.3335 

17.7595 

18.4456 

17.6435 

22.1250 

22.2266 

20.3667 

16.3209 

18.4567 

20.4900 

18.3307 

15.9034 

17.3746 

18.5942 

17.2467 

15.1548 

17.4702 

19.3649 

17.3268 

16.8595 

16.5157 

14.0974 

15.7259 

18.3605 

19.3393 

20.9868 

19.6276 

18.6402 

19.2612 

21.0176 

19.6504 

15.3590 

16.3967 

16.4712 

16.0937 

21.2986 

21.9828 

24.5088 

22.5487 

15.3639 

14.9379 

14.9333 

15.0828 

15.9439 

20.7808 

21.6182 

19.2869 

17.7166 

18.7158 

19.2501 

18.5418 

19.6098 

19.6887 

18.6578 

19.2855 

20.3406 

21.3550 

23.0339 

21.6158 

20.0983 

20.4486 

20.7779 

20.4475 

18.6640 

17.3567 

19.9012 

18.6528 

24.0265 

23.4575 

25.8561 

24.4502 

17.0417 

18.7569 

22.7713 

19.2947 

18.9737 

18.8741 

19.6754 

19.1973 

15.4190 

13.4130 

16.1695 

14.9341 

15.5246 

16.3349 

16.2973 

16.0600 

17.9830 

20.3028 

20.7398 

19.6262 

11.8108 

12.3280 

14.3007 

12.8040 

I  n>l 


available  tor  ttie  provider  tor  Itiat  year, 
salaries  and  tiours  computed  lor  Federal  FYs  2002, 2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


010052 

010053 

010054 

010055 

010056 

010058- 

010059 

010061 

010062 

010064 

010065 

010066 

010068 

010069 

010072 

010073 

010078 

010079 

010081 

010083 

010084 

010085 

010086 

010087 

010089 

010090 

010091 

010092 

010095 

010097 

010098 

010099 

010100 

010101 

010102 

010103 

010104 

010108 

010109 

010110 

010112 

010113 

010114 

010115 

010118 

010119 

010120 

010121 

010123 

010124 

010125 

010126 

010127 

010128 

010129 

010130 

010131 

010134 

010137 

010138 

010139 

010143 

010144 

010145 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


18.0653 

15.5649 

19.4955 

18.8590 

19.6577 

16.9715 

18.8020 

14.5003 

12.3259 

19.5256 

16.8752 

13.1559 

18.6925 

14.7211 

16.2339 

14.1273 

18.1363 

17.0648 

17.2996 

18.0312 

18.7769 

19.9023 

16.5711 

18.0567 

17.7800 

18.9445 

17.0799 

17.8144 

12.2597 

12.7286 

14.0300 

15.5619 

17.9430 

14.4625 

13.8136 

17.7242 

16.8457 

19.4617 

14.6752 

15.8283 

16.8271 

16.8936 

17.0760 

14.2261 

17.0834 

19.3942 

18.2567 

14.5262 

19.2140 

16.7465 

16.0136 

19.1065 

18.2786 

14  4322 

16.1733 

19.5573 

20.1883 

19,9856 

20.5828 

14.5254 

20.4331 

17.6212 

18.2040 

20  5895 


19.8289 
15.4156 
20.9656 
19.5667 
20.5645 
16.1265 
19.1270 
18.5320 
16.9721 
20.5650 
17.0557 
34.8904 
23.4322 
15.4497 
16.5652 
13.5594 
18.5127 
17.1612 

• 

18  4282 
19.8773 
21.5860 
16.6886 
18.7915 
19.5241 
19.5635 
17.1775 
18.5478 
12.3064 
14  2675 
15.5763 
15.9232 
18.3755 
18.9525 
15.7777 
22.0802 
21.9457 
19.1596 
15.9627 
15.5817 
15.6041 
18.2774 
19,3772 
15.3510 
17  4620 
19.5163 
18.9975 
15.2345 


16.5117 
19.5933 

• 

16.6899 
16.7609 
17.4614 
19.0492 
18.5179 
21.3573 
14  1369 
20.5708 
18.9084 
18.8272 
20.8157 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


11.9019 
17.3238 
20.6382 
189664 
21.1104 
17.7800 
20.5534 
17.0447 
17.1786 
22.2280 
17.2698 

14  8696 
18.3308 
17.0957 
18.8807 
14.9826 
20.1447 
20.7401 

19.8525 
21.6522 
22.5282 
180122 
19.7620 
19.5783 
20.0287 
17  4672 
19.9351 
12  5243 
15.1593 

15  1629 
16.3307 
19.8146 
19,0718 
16.4636 
22.5709 
20.9391 
20.7787 
18.2235 
16.0015 
17.9243 
19.4106 
20.1763 
15.7873 
19.5302 
20  5245 
19,4369 
17.1640 


16,8622 
19,9647 

14,7646 
16,4904 
18,7190 
22,9969 
17,7717 
28,9402 
14  2024 
22  8390 
20,5639 
19,1497 
22.1394 


15.6329 
16,1023 
203799 
19,1295 
20,4208 
16,9302 
19,4928 
16  6905 
15  3820 
20.6930 
17.0733 
14,3351 
20.2712 
15.7416 
17.1920 
14.2068 
18,9315 
18,2252 
17,2996 
18,7454 
20,1274 
21,3942 
17,1417 
18,8065 
18,9652 
195086 
17,2432 
18,7658 
12,3676 

14  0568 
149158 

15  9423 
18,7658 
17,2612 
15,3148 
20,6405 
19,7211 
19,7956 
16,2157 
15.8256 
16,7545 
18.1836 
18.8237 
15.0923 
17.9294 
19.8190 
18.8719 
15.7079 
19.2141 
16.7465 
16.4618 
19.5751 
18.2786 
15.2637 
16.4644 
18.5367 
20.8110 
18.7919 
23.2122 
14,2898 
21 ,2553 
19  0433 
18,7345 
21,2084 


•  Denotes  wage  data  not  available  for  ttie  provider  for  ttiat  year 

•■  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004, 
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Table  2.— HcIspital 
Wage  Da 


Wages— Continued 


010146 
010148 
010149 
010150 
010152 
010155 
010157 
010158 
010159  , 

020001  , 

020002  , 

020004  . 

020005  . 

020006  . 

020007  . 

020008  . 

020009  . 

020010  . 

020011  . 

020012  . 

020013  . 

020014  . 
020017  . 

020024  ., 

020025  .. 

030001  .. 

030002  .. 

030003  .. 

030004  .. 

030006  .. 

030007  .. 

030008  .. 

030009  .. 

030010  .. 

030011  .. 

030012  .. 

030013  .. 

030014  .. 

030016  .. 

030017  ... 

030018  ... 

030019  ... 

030022  ... 

030023  ... 

030024  ... 

030025  ... 
030027  ... 
030030  ... 

030033  ... 

030034  ... 

030035  ... 

030036  ... 

030037  ... 

030038  ... 

030040  ... 

030041  ... 

030043  ... 

030044  .... 
030047  .... 
030049  .... 

030054  .... 

030055  .... 

030059  .... 

030060  .... 


'  Danotes  wage  data 
"Basadonthasumo 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
;a),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


19.1415 
15.8349 
18.0156 
18.9359 
18.7677 
15.0689 

18.3957 

28.0394 

25.1987 

25.4679 

29.2378 

28.1417 

32.3852 

30,8691 

18.4660 

22.7559 

28.0658 

25.5320 

28.1557 

24.5875  I 

28.0572  I 

25.3205  j 

20.2583  ! 

21 .7869  ! 

21 .8375 

22  6804 

15.5478 

20.0273 

21.5169 

22.2190 

18.7557 

19.5123 

19.4310 

20.6585 

20.0535 

19.7966 

19.4785 

21.7938 

20.8980 

21.2540 

19.5794 

24.1678 

23.6009 

11.9894 

17.6555 

21.6932 

20.2820 

20.8689 

20.0226 

21.6371 

23.7615 

22.9822 

19.7636 

18.8717 

20.5598 

17.6575 

21.4412 

19.3580 

15.0657 

20.2991 

22  6279 

18.6313 


Average  hourly 
wage  FY  2003 


18.3666 

18.4591 

19.0199 

19.4819 

19.8990 

13.6136 

17.7372 

18.6052 

19.3950 

28.6530 

282759 

29.2351 

35  0860 

33.0843 

27.7269 

31  8878 

18.5594 

23.7275 

27.5062 

26.7586 

29.5646 

27  7870 

28.8752 

25.5933 

29.4375 

22.8996 

23.1450 

23.9849 

13.8452 

20.5019 

22.2473 

19.1258 

19.8496 

19.8141 

21.1099 

19.9517 

20.3017 

22.2526 

23.1702 

21.8067 

22.0341 

22.3351 

25.4626 

23.7663 

20.2690 

18  5500 

23.1280 

20.3034 

19.5578 

20.5339 

22.2690 

23.7325 

23.4477 

19.3706 

18.4750 

20.5653 

18.6781 

22.7385 

19.7315 

15.7973 

20.8373 

27.3929 

19.5021 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  "  (3yrs) 


21.3083 

^ 

19.5948 

17.6830 

17.3825 

21.0086 

19.3661 

21.2360 

19.9132 

21.6038 

20.0519 

* 

14.4394 

19.6977 

18.7304 

18.5464 

18.5206 

* 

19.3950 

30.1452 

289867 

27.3516 
32.7936 
31.2673 

33.4543 

* 

20.7928 

27.9955 
30.6424 
29  6806 
30.3017 
28.0930 

* 

25.7513 
25.6038 
22.1436 

23.2881 
26.1551 

19.9131 

20.7204 

21.0028 

24.2366 

21 .9766 

23.3663 

24.3380 

21 .8792 

24.9216 

23.2973 

24.9941  j 

28.6628 

26.7641 

* 

19.4583 
25.2425 
26.3814 


24.9432 
23.0542 
25.2632 
21.2717 

• 

23.5172 
21.9503 


22.8612 
21.7685 


26.6688 
27.2833 
32.3866 
30.7745 
29.7080 
32.1364 
.  18.5119 
22.3051 
27.7745 
26.7886 
29.4993 
27.4656 
29.1234 
26.3977 
24.0587 
23.3305 
23.5516 
22.9249 
14.6087 
21.1483 
23.4298 
22.2190 
19  2261 
20.0003 
20.0690 
22.1509 
20.7166 
21.1589 
22.1886 
222509 
22.5811 
22.2278 
22.3479 
26.2700 
24.7020 
15.6341 
18.5927 
23.1970 
22.2735 
20.1515 
20.2741 
23.0233 
23.5162 
23.9087 
20.1331 
18.6831 
21.6042 
19.2464 
22.1035 
19.5288 
15.4443 
21.3919 
24.8227 
19.9508 


rM 


available  tor  the  provider  for  that  year 
the  salaries  and  hours  computed  tor  Federal  FYs  2002,  2003.  and  2004 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


030061 

030062  , 

030064 

030065 

030067 

030068 

030069 

030080 

030083 

030085 

030087 

030088 

030089 

030092 

030093 

030094 

030095 

030099 

030100 

030101 

030102 

030103 

030104 

040001 

040002 

040003 

040004 

040005 

040007 

040008 

040010 

040011 

040014 

040015 

040016 

040017 

040018 

040019 

040020 

040021 

040022 

040024 

040025 

040026 

040027 

040028 

040029 

040030 

040032 

040035 

040036 

040037 

040039 

040040 

040041 

040042 

040044 

040045 

040047 

04005a 

040051 

040053 

040054 

040055 


Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

19.9047 

21.1013 

22.9706 

18.7172 

19.2670 

21.1639 

20.3837 

21.6435 

22.8009 

20.7838 

22.2846 

24.6064 

17.2778 

17.6414 

'18.4004 

17.7208 

18.9718 

19.7097 

21.0936 

23.4902 

24.5432 

20.6581 

21.2299 

22.8953 

23.5229 

23.5049 

24.3273 

20.8690 

21.6542 

21  8196 

21.9465 

23.1339 

25.6351 

20.5340 

21.4491 

235761 

20.9516 

22.0850 

24.5055 

21.8308 

19.6625 

24.0515 

20.4314 

21.7195 

23.2485 

22.8123 

21.8049 

24.5992 

13.7664 

20.5222 

• 

18.2263 

19.8092 

20.3310 

23.7609 

23.5868 

27.6299 

19.2547 

21.1029 

23.7661 

18.2413 

21.5405 

27.9419 

* 

28.9308 

29.1105 

♦ 

32.8668 

34.6026 

16.9178 

16.3882 

18.7141 

15.1107 

16.1353 

18.0776 

15.5740 

15.5186 

16.3918 

17.9034 

19.0105 

21.2335 

11.1318 

16.5465 

* 

18.6998 

22.5319 

23.3992 

14.7985 

20.2121 

* 

19.4913 

19.8251 

20.7114 

18.0995 

17.1337 

18.8346 

18.1434 

19.3996 

22.4970 

15.5207 

17.9602 

18.8513 

20.2321 

19.8087 

21.2198 

15.4736 

16.5648 

17.7545 

18.7463 

18.8203 

22.0408 

23.4163 

21.0465 

21.1711 

18.9844 

17.6056 

18.6419 

19.6835 

21.3321 

23.5620 

20.8281 

19.2393 

21.4194 

17.6607 

17.1507 

17.5750 

13.4705 

14.8071 

• 

19.7924 

21.0143 

22.7699 

17.4431 

17.7161 

19.3388 

13.9946 

15.2850 

• 

21.1370 

22.5094 

22.1882 

11.2402 

16.5488 

• 

13.2872 

13.8013 

16.2781 

10.9569 

11.0611 

11.8237 

20.2012 

21.1066 

21.6742 

14.0941 

15.4984 

• 

14.7177 

15.2811 

15.9673 

19.1984 

19.6704 

* 

16.4624 

17.7783 

20.4646 

15.2057 

16.6875 

16.2285 

13.3501 

17.1869 

• 

16.2469 

16.6648 

19.5573 

17.5336 

18.6295 

21 .6323 

14.0036 

14.2087 

15.1428 

16.6039 

18.2152 

17.6964 

15.0219 

14.1508 

19.2586 

14.2577 

16.5217 

16.5573 

18.0414 

17.4236 

19.7335 

Average  hourly 
wage  "  (3yrs) 


21.3676 
19.7478 
21.6120 
22  6068 
17  7581 
18.8803 
23.0752 
21.6643 
23.8162 
21 .4875 
23.5333 
21.9185 
22.5911 
21.9130 
21.9062 
23.0301 
16.1313 
19.5882 
25.3037 
21  3217 
22.5589 
29  0254 
33.8315 
17.4255 

16  4361 
15.8349 
19.4115 
13.6054 
21.2518 
17.4031 
20.0272 

17  5256 
19  9652 
17.4824 
20.4114 
16.6023 
19.7570 
21 .7572 
18.3851 
21.5681 
20.3876 
17  4623 
14.1228 
21 .2074 
18.1973 
14.6625 
21  9489 

13  2353 
143506 
1 1 .2698 
21.0202 

14  7246 
15.3471 
19.4380 
18.2091 
16.0552 
15.1931 
17.3603 
19  2840 
14.4627 
17.5006 
15.8377 
15.7676 
18.3506 


*  Denotes  wage  data  not  availat)<e  for  the  provider  tor  that  year. 

■•  Based  on  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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Table  2.— H(Jspital 
Wage 


Data), 


Wages— Continued 


040058 
040060 
040062 
040064 
040066 
040067 
040069 
040070 
040071 
040072  , 

040074  , 

040075  . 

040076  . 

040077  . 

040078  . 

040080  . 

040081  . 

040082  . 

040084  . 

040085  . 
040088  . 

040090  . 

040091  . 
040093  . 
040100  . 

040105  ., 

040106  .. 

040107  .. 
040109  .. 
040114  .. 

040118  .. 

040119  .. 
040124  .. 
040126  .. 
040132  .. 

040134  .. 

040135  .. 

040136  .. 

040137  .. 

040138  .. 
050002  .. 

050006  .. 

050007  ... 

050008  ... 

050009  ... 

050013  ... 

050014  ... 

050015  ... 

050016  ... 

050017  ... 

050018  ... 
050022  ... 

050024  ... 

050025  ... 

050026  ... 

050028  ... 

050029  ... 

050030  ... 

050032  ... 

050033  ... 
050036  ... 

050038  ...: 

050039  ... 

050040  ... 


*  Denotes  wage  data 
"  Based  on  the  sum  ' 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


16.4278 

17.9805 

17.8902 

1 1 .5029 

19.7144 

14.4741 

17.0026 

16.9700 

17.6144 

17.4960 

18.7542 

14.0975 

20.5840  I 

13.9114  I 

18.5821 

19.3707 

11.1332  i 

15.1331  I 

.  17.7295  I 
16.5216 
17.1624 
19.0824 
20.1378 
13.9741 
15.6833 
14  3896 
18.1341  i 
17.8628 
16.6278  ; 
21.1231  I 
18.2123  I 
16.9407  ! 
19.2889  I 
11.6517 
10.3875 
19.0185 

23.0084 


36.9630 

18.2061 

30.8676 

26.3682 

28.4734 

28.0569 

23.6745 

27.7731 

21.2045 

25.6178 

15.2903 

24.5254 

22.4274 

24.8245 

23.1904 

17.6138 

24.6839 

21.5621 

24.3598 

32.0179 

21 .8239 

29.9698 

22.8288 

30.2607 


Average  hourly 
wage  FY  2003 


19.3124 

15.4220 

19  4255 

13.3479 

19.5619 

15.0081 

18.9754 

18.6066 

18.4956 

21.3320 

20.8465 

14.6681 

21  8010 

14.7230 

19.6363 

22.8153  I 

12.4796  j 

16.4840 

18.3410  ] 

14.1782 

18.3159 

166619 

20.2904 

14.7132 

17.0271 

14.8936 

19.0936 

20  6852 

16.2496 

21.3826 

19.6248 

18.6028 


16.3391 
24.6941 
22.1291 

* 

21.4139 


30.2629 

22.4890 

31 .6270 

28.2021 

28.3021 

27.2552 

25.1664 

28.2204 

22.7014 

25.7403 

16.5909 

26.2574 

21.5230 

26.0161 

23.4651 

17.9421 

26.6783 

21.8639 

24.4176 

31.1768 

24.8017 

32.1757 

23.8478 

30.1153 


Average  hourly 
wage  FY  2004 


21.9336 


21.7766 

16.0516 

20.5968 

* 

19.4324 

19.3079 

22.0800 

15.7875 

23.5948 

16.7832 

21.4854 

18.4470 

13.2797 

I 


20  1163  i 
15.5811  I 
20.0032 

20.6688 

17.8889 
15.4697 

17.6695 
17.1706 
21.6849 
21.7913 
19.9013 

* 

13.3832 
292337 
244646 


24.7813 

22.3523 

30.9729 

25.4604 

34.1406 

32.4067 

30.2740 

29.8401 

27.7646 

27.5652 

25.5508 

28.491 1 

17.9621 

281312 

25.1425 

29.8262 

24.2564 

18.7866 

30.2538 

21.9251 

28.8046 

• 

25.3885 
36.1619 
26.8993 
30.7426 


Average  hourly 
wage  **  (3yrs) 


17.6419 

16.5871 

19.7228 

12.3898 

20.3116 

15.1736 

18.8667 

17.8568 

18.4911 

19.3210 

20.5126 

14.8313 

21,9901 

15.1038 

19.9519 

20.0143 

12.2892 

15.7978 

18.7753 

15.3778 

18.4492 

17.8591 

20.3813 

14.3380 

16.9700 

14  9508 

18.6698 

18  7676 

16.6926 

21.4003 

19.9047 

18.5380 

19.2889 

13.6732 

17.5163 

220021 

23.0082 

21.4138 

24.7813 

22.3523 

32.2632 

22.0357 

32.1656 

28.7024 

29.0378 

28.3575 

25.5586 

27.8552 

23.2128 

26.6066 

16.7254 

26.3930 

23.0352 

26.8932 

23.6605 

18.1131 

27.1782 

21.7896 

25.7369 

31.6954 

24.0459 

32.5954 

24.5711 

30.3810 


3t  available  for  the  providef  tor  that  year 

the  salaries  and  hours  computed  tor  Federal  FYs  2002.  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  hospital  Average  Hourly 
WAGES-r-Contlnued 


Provider  No. 


050042  

050043  

050045  

050046  : 

050047  ., 

050051  

050054  - 

050055  

050056  

050057  

050058 

050060  

050061 

050063  

050065 

050066  

050067  

050068 

050069  

050070  

050071 

050072  

050073  

050075 

050076 + 

050077  

050078  , 

050079  ^ 

050082 

050084  

050088  

050089  :... 

050090  

050091  

050092 

050093  

050095  , 

050096  

050097  

050099  : 

050100 

050101  

050102 

050103  

050104  ; ■....., 

050107  

050108  

050110  :. 

0501 1 1  ; 

050112  : 

050113  : 

050114  

050115  

050116  

050117  

050118  

050121  

050122 

050124 

050125  

050126  

050127  

050128  

050129  


Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  **  (3yr5) 

24.5260 

25.4903 

27.6765 

25.9508 

33.8255 

38.8988 

37.3217 

36.6008 

21.1474 

21.0356 

22.1691 

21 .4359 

25.2005 

25.3067 

25.5490 

25.3505 

29.9580 

31 .6959 

34.4427 

32  0849 

18.7809 

17.9266 

* 

18.3161 

22.0982 

19.2395 

21.3495 

20.8463 

29.2730 

32.0923 

36.1182 

32.3322 

23.8396 

.   24.7994 

27.1458 

25  3250 

20.7420 

22.2584 

24.2758 

22  4840 

23.3009 

24.8366 

25.9389 

24.7179 

20.5450 

21.9971 

22.9491 

22.0213 

24.5488 

23.9906 

25.3042 

24.6040 

25.7593 

25  5798 

28.6093 

26.6450 

24.6290 

27.6677 

28.8369 

27.0472 

16.1649 

26.3920 

* 

19.8363 

25.8857 

22.1250 

27  8867 

24.8006 

19.3615 

19.2325 

21.9031 

19.5920 

24.6153 

25.8560 

27.2744 

25  8994 

34.0721 

36.4136 

39.5178 

367625 

34.4367 

36.4834 

40.1344 

37.0182 

39.7321 

361146 

39.2529 

38.3306 

32.8555 

36.1054 

38.6763 

35  9238 

33.7160 

37.8104 

40.2265 

37  4233 

33.9752 

37.0415 

40.8075 

37.1398 

24.1404 

25.3481 

27.1234 

25.5664 

24.3150 

23.0613 

24.1091 

23.8126 

30.0167 

36.5455 

38.8981 

35.1106 

23.7617 

23.7718 

27.5022 

24.9190 

25.4517 

25.1155 

26.0607 

25.5652 

24.9641 

252282 

27.1103 

25  7384 

22.8450 

23.4120 

24.7857 

23.6599 

^4.6070 

25.4545 

274193 

258348 

23.7713 

26.6463 

29.2522 

26.4442 

17.1211 

17.1883 

• 

17.1549 

25.6647 

27.2048 

29.2642 

27.4393 

30.4847 

29.2226 

. 

29.7245 

22.7394 

22.5034 

23.0526 

22.7555 

22.5991 

24.2548 

24.6726 

23.8591 

25.3722 

26.2363 

27.1282 

26.2763 

25.2031 

23.9877 

25.6798 

249469 

31 .8957 

33.1232 

32.9866 

326718 

24.0014 

22.6741 

25.5763 

240204 

25.4133 

23.5946 

27.8079 

25.5235 

26.9726 

27.3260 

26.1592 

26.8000 

22.2019 

22.2746 

22.6900 

22.4227 

25.1758 

25.6983 

28.5244 

26.4357 

19.9589 

21.3399 

21.9296 

21.1132 

20.7897 

21.0813 

23.7715 

21.9292 

26.8182 

29.1268 

31 .9797 

29.3043 

28.5224 

32.4493 

32.6932 

31.3678 

26.6757 

27.6486 

28.1938 

27.5328 

23.0182 

24.3748 

24.1481 

23.8529 

24.9196 

27.0331 

28.2924 

26.6320 

.  22.2123 

23.0697 

24.7555 

23.3917 

23.7129 

24.9094 

28.9358 

25.8815 

18.7272 

188430 

.  250858 

20.5240 

26.9546 

26.9048 

29.1534 

27.6723 

24.5069 

23.9379 

23.0843 

23.8087 

32.0230 

33.3290 

35.6572 

33.6339 

24.6752 

26.9718 

27.7126 

26.4996 

20.9027 

20.5928 

21.8719 

21  1212 

26.6132 

26.2519 

28.7668 

27  1805 

24.0108 

23.7432 

25.2780 

24.3452 

*  Denotes  wage  data  not  available  tor  ttie  provider  for  that  year. 

••  Based  on  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004 
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Table  2.— Ht)SPiTAL 
Wage 


Data), 


Wages- -Continued 


050131 
050132 
050133 
050135 
050136 
050137 
050138 
050139 
050140 
050144 
050145 

050148  . 

050149  . 

050150  . 

050152  . 

050153  . 
050155  . 

050158  . 

050159  . 

050167  . 

050168  . 

050169  . 

050170  . 

050172  . 

050173  . 

050174  ., 

050175  ., 
050177  ., 

050179  .. 

050180  .. 
050186  .. 

050188  .. 

050189  .. 

050191  .. 

050192  .. 

050193  .. 

050194  .. 

050195  .. 

050196  .. 

050197  .. 

050204  .. 

050205  ... 
050207  ... 
050211  ... 

050213  ... 

050214  ... 

050215  ... 
050217  ... 
050219  ... 
050222  ... 

050224  ... 

050225  ... 

050226  ... 
050228  ... 

050230  ... 

050231  ... 

050232  ... 

050234  .... 

050235  .... 

050236  .... 

050238  .... 

050239  .... 

050240  .... 

050241  .... 


■  Denotes  wage  data 
"Based  on  the  sum 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)   2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


32.5462 

24.0173 

23.2093 

24.7157 

24  7280 

32.9192 

38.1584 

31.4984 

32.7609 

27.4069 

34.5185 

20.0971 

26.8674 

24.6596 

33.3305 

32.3389 

25.3354 

28.6071 

22.5313 

21 .8796 

25.1937 

24.8407 

24.3654 

19.6120 

24.8694 

30.2775 

24.7548 

21.1396 

23.8868 

33.3257  ! 

23.6288  { 

28.2364 

27.4071  I 

25.3516  ! 

14,1996 

24.9444 

29.5678 

36.9068 

18.2411 

32.4030 

22.7099 

24.1691 

22.9941 

31 .7280 

21.4951 

24.0276 

35.0459 

20.2042 

21 .2458 

23.3563 

23.5101 

21  6820 

24.4443 

34  2596 

26.6291 

26.7321 

24.5245 

24.6126 

27.0922 

25.9458 

24.5823 

23.2711 

26.7620 

29.8345 


lot  available  for  the  provider  for  that  year, 

if  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004 


Average  hourly 
wage  FY  2003 


33.0980 

24.1583 

23.9479 

23.2750 

28.0754 

33.7489 

40.8912 

35.1492 

36.7096 

29.8983 

37.5003 

21.1622 

25.8880 

25.9494 

34.5096 

33.3333 

23.2118 

28.9764 

26.6139 

21,9596 

27.1971 

24.7737 

27,7693 

22.0400 

31.6888 
26.0146 
22,5039 
22,8941 
34,0900 
25,0791 
30.6007 
28.3295 
29.4162 
19.0400 
25.5294 
285389 
39.1617 
19.4304 
34.6878 
23.0192 
24,1275 
23.7774 
33.2481 

21. 1480 
31.6895 
21.3026 
21,7637 
23,0670 
24,8431 
22.0981 
26.1959 
36.0632 
26.7963 
27.4697 
25.8640 
25.0104 
26.0323 
27,7406 
25.1796 
24,9469 
28,8910 


Average  hourly 
wage  FY  2004 


37,7844 
27,8805 
25.1948 

* 

31.6146 
''  35.0503 
43,0858 
33,8749 
36,1708 
30,3678 
37.5722 
17.3908 
28.0501 
26.7728 
34,5694 
34,5870 
21,2069 
30,6598 
27,4051 
23,2022 
27.5313 
25,6896 
29,4075 
24,5849 
27,7070 
33,5204 
26.9627 
23.1575 
23,0583 
36,9905 
27  6638 
34.1503 
32.3514 
28.1689 
19.5327 
24.6307 
28.1413 
42.1735 
20.7257 

24.9458 
25.2841 
25,1863 
34,3396 

22.4773 
36.6063 
22.2055 
21.8649 
25.2922 
26.2108 
25.0218 
26,0826 
38.6751 
30.0380 
27.8896 
25.3439 
24.0754 
27,2838 
27.0687 
26.0312 
27.0866 
32.8542 


Average  hourly 
wage  "  (3yrs) 

34.4656 
25.3842 
24.1576 
23.9658 
27.9406 
33.8818 
40.6538 
33.3407 
35.1295 
29.2851 
36.5610 
19.5271 
26.8823 
25.8255 
34.1486 
33.4428 
23.1002 
29.4328 
24,9053 
22,3516 
26.5678 
25.1108 
26.9505 
22,0737 
26.3141 
31.9008 
25.9076 
22.2317 
23.2574 
34.8613 
25.5202 
31.0517 
29.2097 
27.6587 
17.3659 
25.0325 
28.7132 
39.4471 
19.5002 
33.4489 
23.5600 
24.5169 
23.9991 
33.0898 
21.4951 
22.4934 
34.4197 
21,2565 
,21.6598 
23.9448 
24.9081 
22.9304 
25,7144 
36.2629 
27,8217 
27,3721 
25.2423 
24.5126 
26.7962 
26.9151 
25,2541 
25,1260 
29.7204 
29,8345 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 

Average  hourly 
wage  FY  2002 

Average  hourly 
wage  FY  2003 

Average  hourly 
wage  FY  2004 

'     Average  hourly 
wage"  (3yrs) 

050242  

050243  : ;. 

050245  

050248  

050251  

050253 

050254  

050256  

050257  

050260 

32.0829 
26.4627 
23.2716 
27.6457 
23.6360 
16.7540 
20.1176 
23.4835 
17.2596 
27.4234 
20.1040 
29.5550 
36.0331 
26.0401 
25.3757 
23.0587 
33.3302 
26.0822 
23.9289 
21 .8949 
25.6651 
24.2251 
25.4428 
31.7669 
19.4241 
30.4750 
29.6796 
29.4029 
20.8410 
24.1875 
21.7883 
28.3906 
23.2006 
25.5035 
25.9228 
21.1403 
36.7908 
28.9284 
25.3515 
26.0015 
25.6827 
22.7359 
32.4809 
25.3694 
23.6327 
25.6450 
21.6984 
25.0230 
19.1449 
34.2557 
22.9926 
21.3402 
20.8255 
25.1085 
15.0667 
26.4161 
24.8121 
26.4262 
23.2699 
21.0969 
24.5345 
21.7548 
31.7583 
19.6823 

33.5646 
26.0256 
24.6092 
28.4413 
27.9531 
21.0399 
22.3414 
25.1104 
15.6379 
30.1623 
19,4649 
30.8866 
33.2270 
27.8393 
26.4092 
23.3443 
34.0633 
23.6065 
24.9699 
22.2776 
26.3392 
25.2699 
26.4698 
32.3270 
20.6191 
32.2125 
31.5000 
30.9334 
21.4357 
17.1935 
25.4405 
30,0984 
22,4000 
24,6751 
26,0298 
24,7987 
36,6981 
30.3887 
25,5221 
26,0172 
28.9126 
22.5906 
31.6571 
26.8313 
22.6353 
31.1527 
24.2134 
25.2110 
14,1808 
34,3956 
22,9335 
22.0203 
22,4510 
29.3364 
15.4536 
27.2368 
25.2436 
27.7489 
24.1009 
41.4710 
24.3540 
19.7653 
33.3592 
22.0442 

34.4412 
28.5626 
25.7585 
29.1192 
24.4552 
23.9247 
23.3358 
26.8618 
17.4909 

* 

21.4693 
33.0425 
37.4741 
26.6558 
27.9871 
24.0921 
34.7422 
35.6323 
26.0331 
23.5145 
28.5504 
25.7832 

* 

35.1831 
19.7351 
34.9646 
31.9510 
28.3451 
27.6114 

• 

25.4332 
33.5948 
26.1707 
26.9870 
26.3182 
25.7167 
38.7597 
31 .6790 
25.5367 
28.2557 
25.3372 
23.6638 
31 .4570 
28.4931 
26.6326 
33.0549 
26.6341 
21.5193 
15,6929 
37.2336 
24.9274 
23.2687 
23.0282 
28.9864 
15.6042 
27.2573 
27.4042 
32.6572 
25.4309 

• 

25.2126 
22.9175 
35.9032 
23  4696 

33.3749 
27.0708 
24.5579 
28,4523 
25,2214 

20  2377 

21  9420 
25  3035 
16.8191 
28.8055 

050261  

050262      

20.3613 
31.0973 

050264 

050267            .... 

35,5250 
26  7955 

050270  

050272    

26  6878 
23,5076 

050276 

050277              

34  0318 
28,8604 

050278            

24,9976 

050279          

225756 

050280         

26,8526 

050281       

25  1246 

050282    ^ 

25,9126 

050283     

33,1816 

050286  

050289 

19,9268 
32.5479 

050290 

31  0288 

050291            

29.5051 

050292            

23.1188 

050293             

20.0134 

050295         

24,2106 

050296        

30  6658 

050298            

23,8598 

050299     : 

25  7710 

050300 

26  1028 

050301  

238557 

050305          

37  4248 

050308 

050309 

30.3648 
25.4704 

050312       

26  8194 

050313 

26  5450 

050315            

23  0139 

050320           

31.8291 

050324          

270063 

050325 

24,1679 

050327          .    

29,6283 

050329             

24,1720 

050331           

23.7909 

050333 • 

16  0637 

050334        

35  3386 

050335 

-   236376 

050336       

22.1975 

050342     

22.0864 

050348  

27.7954 

050349 

15.3828 

050350             

26.9829 

050351           •••• 

25.8956 

050352            

28,8606 

050353        

24.2678 

050355  

27,5904 

050357   

24,7119 

050359  

21  4664 

050360          - 

33.7039 

050366  

21  8093 

*  Denotes  wage  data  not  available  for  the  provider  for  that  year 

"Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004 


45496 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1.  2003 /Rules  and  Reguiations 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  n999 
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Wages— fContinued 


050367 

050369 

050373 

050376 

050377 

050378 

050379 

050380 

050382  , 

050385  . 

050388  . 

050390  . 

050391  . 

050392  . 

050393  . 

050394  . 

050396  . 

050397  . 
050401  . 
050404  . 

050406  . 

050407  . 

050410  . 

050411  . 
050414  .. 
050417  .. 

050419  .. 

050420  .. 

050423  .. 

050424  .. 

050425  .. 

050426  .. 

050427  .. 
050430  .. 

050432  .. 

050433  .. 

050434  .. 

050435  .. 
050438  .. 

050440  ... 

050441  ... 

050443  ... 

050444  ... 

050446  ... 

050447  ... 

050448  ... 

050449  ... 

050454  ... 

050455  ... 

050456  ... 

050457  ... 
050464  ... 

050468  ... 

050469  ... 

050470  ... 

050471  ... 

050476  ... 

050477  ... 

050478  ... 

050481  .... 

050482  .... 
050485  .... 
050488  .... 
050491  .... 


*  Denotes  wage  data 
"  Based  on  the  sum 


Provider  No. 


Average  hourly 
wage  FY  2002 


30.7328 
26.2234 
27.8275 
28.0990 
17.0012 
26.9101 
18.4278 
31.9578 
25.9244 

* 

22.0122 

24.2700 

20.0615 

22.9430 

24.1981 

23.1526 

25.3729 

20.6397 

18.4593 

15.9839 

17.8596 

30.8346 

19.8508 

33.1943 

25.9723 

23.3005 

23.4936 

23.5438 

21.3552 

24.0727 

35.3712 

29.0120 

16.4330 

21.2275 

24.5630 

18.9021 

• 

23.3426 

23.2583 

22.5400 

31 .8774 

17.2875 

22.4530 

22.3422 

18.9851 

21.7718 

23.4614 

30.0792 

19.8577 

18.1585 

32.1910 

25.7710 

22.2926 

24.5205 

16.0805 

27.1597 

24.0253 

27.5819 

26.3306 

27.7973 

16.0114 

24.6906 

31.7481 

27.4600 


lot  availabte  for  the  provider  for  that  year, 
the  saianes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average  hourly 
wage  FY  2003 


31.7487 

26.6627 

29.9749 

28.4026 

11.6463 

27.8389 

24.2408 

31.5962 

26.3968 

27.1692 

17.6762 

25.8556 

19.0832 

24.9003 

25.4028 

23.1641 

25.7580 

23.3212 

* 

16.4845 

21.5282 

32.0753 

17.1718 

33.1718 

24.5471 

23.3862 

25.1449 

26.4201 

24.8113 

25.9378 

33.7276 

26.7941 

31.4154 

25.2322 

26.0686 

17.7980 

24.0017 

22.5428 

25.3763 

25.4767 

33.4696 

16.8897 

22.6469 

20361 1 

24.4339 

22.6612 

30.3063 
20.5575 
17.5846 
34.2116 
25.8092 
22.9771 

* 

15.7765 
29.4705 
25.9458 
308781 
28.1829 
28.5320 
21.6091 
25.2723 
33.8291 
27.7412 


Average  hourly 
wage  FY  2004 


32.6760 
28.0909 
30.7301 
30.3530 
14.3889 
30.4937 
27.5150 
35.8014 
26.8949 


25.7881 
20.2887 
21.8139 
26.4918 
25.1869 
28.4161 
24.7280 


33.2894 
19.8436 
35.5207 
28.2381 
24.5360 
26.4357 
26.7537 
26.5188 
27.5273 
37.7347 
30.9610 

* 

31.5171 
28.1105 
14.3846 

22.6618 
26.5535 

* 

36.6680 
23.5299 

* 

25.7274 
26.6967 

34.4813 
24.1694 
23.7594 
37.4570 
31.4768 
17.8128 
25.7995 
21.6981 
32.3570 
26.0482 
32.1676 
28.3893 
30.3890 

27.1437 
37.2438 
29.2987 


Average  hourly 
wage  "  (3yrs) 


31.7233 

27.0127 

29.4528 

28.9347 

14.7469 

28.3969 

22.7721 

33.0886 

26.4027 

27.1692 

19.7924 

25.2656 

19.7798 

23.1475 

25.4171 

23.8865 

26.5200 

22.8187 

18.4593 

16.2457 

19.5336 

32.0587 

18.9151 

33.9577 

26.2718 

23.7554 

25.0021 

25.5652 

24.3189 

25.9000 

35.6925 

28.8680 

23.2879 

24.6961 

26.3124 

17.2267 

24.0017 

22.8189 

25.0490 

23.9820 

33.8900 

17.0772 

22.8500 

21.2838 

23.3050 

23.5469 

23.4614 

31.6390 

21.4327 

19.3948 

34.4455 

27.7900 

20.5312 

25.2381 

17.5845 

29.6121 

25.3722 

30.2255 

27.6685 

28.9165 

18.2916 

25.6725 

34.4285 

28.1988 
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Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


050492 

050494 

050496 

050497 

050498 

050502 

050503 

050506 

050510 

050512 

050515 

050516 

050517 

050522 

050523 

050526 

050528 

050531 

050534 

050535 

050537 

050539 

050541 

050542 

050543 

050545 

050546 

050547 

050548 

050549 

050550 

050551 

050552 

050557 

050559 

050561 

050564 

050565 

050566 

050567 

050568 

050569 

050570 

050571 

050573 

050575 

050577 

050578 

050579 

050580 

050581 

050583 

050584 

050585 

050586 

050588 

050589 

050590 

050591 

050592 

050594 

050597 

050598 

050599 


hourly 

Average  hourly 

Average  hourly 

Average  hourly 

2002 

wage  FY  2003 

wage  FY  2004 

wage  "  (3yrs) 

20.5030 

23.4977 

23.7383 

22  6518 

29  1296 

30.2875 

30.8706 

30.1345 

34.9704 

32.7474 

35.7115 

34.4409 

15.4115 

• 

14.4481 

14.9306 

26.1716 

27.6099 

28.2196 

27  3481 

25.3701 

27.2724 

28.0102 

26.8843 

23.3745 

25.7668 

26.7924 

25.3905 

25.0333 

27.1555 

30.4731 

27.5747 

33.7481 

36  2548 

39.6005 

36.5514 

34.4368 

36.0785 

39.0767 

36  6044 

33.7321 

,   37.3440 

36.3131 

35.7452 

26.1969 

25.3450 

30.0985 

27.0287 

22.0985 

23,6067 

23.4131 

22.9981 

36.2127 

37.0295 

38.9158 

36.9675 

31.2522 

32.1272 

33.8053 

32  4311 

26.4014 

26.8814 

29.0004 

27  4593 

18.9155 

21.1741 

23.9177 

21.3604 

21 .3948 

* 

22.731 1 

22  0660 

24.0001 

24.4038 

26.7941 

25.0949 

26.851 1 

27.7626 

29.7904 

28.1965 

24.0354 

26.2342 

25.1292 

25.1574 

23.3846 

23.7778 

25.3328 

241813 

36.6149 

37.0551 

41.1980 

38  3379 

17.7737 

21.8129 

21.2846 

19.9901 

21.6795 

22.4134 

24.0333 

22.7542 

31.7280 

33  6302 

33.4322 

32  9305 

38.8087 

394266 

42.8053 

40  3552 

37.7681 

37.7633 

40.6483 

38  6518 

29.8516 

30  3336 

32.3944 

30.8485 

28.9615 

30.0948 

31 .8525 

30.3559 

25.6588 

26.5515 

29.0938 

27  1362 

24.8084 

26.1042 

28.6834 

26  5676 

20.3239 

20.6068 

24.9755 

21.7907 

22.2562 

23.8340 

25.8719, 

24.0562 

24.7866 

26.3799 

25.3299 

25.4887 

33.4423 

34.2065 

35.9611 

34.5098 

24.2091 

• 

* 

24.2090 

20.8349 

* 

• 

20  8349 

22.3448 

21.7712 

* 

22.0475 

25.0787 

26.2588 

27.8475 

26  4308 

20.5376 

^   21.9313 

20.8324 

21.0880 

27.3429 

27.3294 

27  7955 

27  4880 

25.8619 

26.8965 

29.9470 

27  6972 

24.0154 

26.2226 

29.1716 

26.5115 

25.6589 

25.9380 

27.2328 

26.2959 

20.7090 

27.8579 

23.1358 

23.6994 

23.5487 

25.2861 

26  4806 

25  0050 

28.9009 

32.0554 

304934 

30.4285 

29.9348 

32.0245 

34.9794 

32  4397 

24.6962 

227522 

-  27.2431 

24.7685 

24.9807 

26.0580 

28.9696 

26.6705 

25.8800 

26.2664 

30.0427 

27.5806 

19.5805 

245294 

24.5544 

22.7601 

24.2824 

26.4446 

26.0595 

25.5822 

23.1850 

* 

25.7172 

245880 

24.5472 

27.0506 

30  5453 

27  6351 

23.8880 

23.7918 

27.9845 

25.1893 

24.4797 

25.1100 

27.0620 

25.5289 

25.0209 

26.7662 

28.6151 

26  8393 

22.1174 

23.8267 

25.9545 

23.8223 

27.7002 

28.7415 

30.8029 

29.1185 

23.3280 

23.1209 

24.5542 

23.6763 

23.9202 

25.1622 

24.6875 

24.6305 

26.0892 

26.3782 

27.7684 

26.7559 

•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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D/kTA) 


Wages- -Continued 


050601 
050603 
050604 
050608 
050609 
050613 
050615 
050616 
050618 

050623  , 

050624  , 

050625  . 
050630  . 
050633  . 
050636  . 
050638  . 
050641  . 
050644  . 

050662  . 

050663  . 

050667  . 

050668  . 
050670  . 
050674  . 

050676  ., 

050677  .. 

050678  ., 
050680  .. 
050682  .. 

050684  .. 

050685  .. 

050686  „ 

050688  .. 

050689  .. 

050690  .. 

050693  .. 

050694  .. 

050695  .. 

050696  .. 

050697  .. 

050698  .. 

050699  ... 
050701  .., 
050704  ... 

050707  ... 

050708  ... 

050709  ... 

050710  ... 

050713  ... 

050714  ... 

050717  ... 

050718  ... 

050719  ... 

050720  ... 

050723  ... 

050724  ... 

050725  ... 

050726  ... 
060001  ... 

060003  ... 

060004  ... 

060006  ..., 

060007  .... 

060008  .... 


'  Denotes  wage  data 
"  Based  on  the  sum 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)   2003  (1999 
,  AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Tol  available  for  the  providef  for  that  year 
the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 


ge  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

FY  2002 

wage  FY  2003 

wage  FY  2004 

wage"  (3yrs) 

29.7417 

29.7734 

32.3033 

30.6813 

,  21.7031 

24.9032 

25.0996 

23.8892 

35.4034 

36.4669 

42.0018 

37.9795 

18.1664 

20.9171 

20.7954 

19.9529 

33.5028 

34.8949 

37.4563 

35.1739 

30.2413 

34.9768 

• 

32  5464 

27.5682 

25.8698 

29.4322 

27,6985 

24.9843 

25.0016 

23.1748 

24,3242 

21.4895 

22.3548 

22.3481 

22,1206 

27.5832 

28.6475 

29.9553 

28.6716 

26.4659 

22.4030 

23.3492 

23,8718 

27.5816 

29.3665 

30.8013 

29.3364 

24.2120 

25.2915 

27.7052 

25.7731 

25.4283 

27.8165 

30.2883 

27,9289 

23.5257 

25.0214 

23,2573 

23.9123 

18.2159 

15.6375 

* 

16.7440 

17.1258 

17.9379 

21.5030 

19.2373 

22.1489 

* 

28,4054 

25.2877 

35.0989 

38.9592 

40.9243 

38.2885 

24.9110 

22.7770 

22.9161 

23.2174 

27.5045 

26.9236 

31.4906 

28.5908 

61.7751 

57.8627 

55.9594 

58.7058 

24.6101 

24.1626 

* 

24.3757 

32.4807 

33.7845 

36.8871 

34.4747 

20.2087 

16.3948 

• 

18.1923 

33.6070 

34.0936 

36.2702 

34  6349 

22.7756 

25.2143 

27.1337 

25  0885 

31.4839 

31.9166 

32.7065 

32.0475 

17.3566 

19.8107 

23.0983 

19.8665 

23.3697 

24.2792 

23.7443 

23.7986 

35.1307 

30.4194 

* 

32.6498 

33.4420 

34.8278 

37.3032 

35.1892 

31.0648 

.   34.9936 

36.5555 

34.8315 

30.9399 

34.0571 

37.5449 

34.4378 

34.8112 

36.7516 

41.1385 

37.6299 

25.5662 

29.1213 

32.6638 

29.3244 

23.5572 

25.1964 

25.8299 

24.8850 

24.4301 

26.2838 

27.8742 

26.2576 

28.3291 

29.6685 

29.9410 

29.3284 

18.2338 

24.1116 

18.6962 

20,0478 

24.9559 

• 

24.9559 

17.5296  I 

23.461 1 

26.0909 

21.8689 

24.3055 

26.4901 

28  4650 

26,3518 

22.7618 

25.6565 

24,6072 

24,3668 

27.8958 

28.2637 

27.7366 

27.9699 

24.8647 

24.5606 

22.1605 

23.8703 

19.4977 

21.8770 

22.7897 

21.4220 

27.5828 

30,5918 

33.7204 

30.7878 

16.8538 

18.2822 

19.0071 

18.0075 

30.1925 

30.3290 

30.3262 

30.2901 

28.7973 

31.5021 

33.0719 

31.0905 

18.0940 

22.5989 

21.7835 

21.3483 

23.0833 

• 

22.0997 

22.4754 

25.8677 

* 

26.1941 

26.0295 

32.0291 

33.0797 

32.5951 

23.7567 

23.7567 

* 

20.6592 

20.6592 

25.8742 

25.8742 

21.1819 

21.4562 

23.1548 

21.9595 

20.4682 

21.9043 

23.0807 

21.8505 

21.4496 

22.9265 

25.0037 

23.2681 

20.0213 

21.0003 

21.8609 

21.0085 

18.2977 

19.3071 

21.4244 

19.6205 

18.4590 

18.7097  1 

19.8803 

19.0217 
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Provider  No. 


060009 

060010 

060011 

060012 

060013 

060014 

060015 

060016 

060018 

060020 

060022 

060023 

060024 

060027 

060028 

060029 

060030 

060031 

060032 

060033 

060034 

060036 

060037 

060038 

060041 

060042 

060043 

060044 

060046 

060047 

060049 

060050 

060052 

060053 

060054 

060056 

060057 

060058 

060060 

060062 

060064 

060065 

060066 

060070 

060071 

060073 

060075 

060076 

060085 

060088 

060090 

060096 

060100 

060103 

060104 

060107 

060108 

060109 

060110 

070001 

070002 

070003 

070004 

070005 


Average  hourly 
wage  FY  2002 


22.7164 

23.6827 

22.3458 

19.4932 

19.1256 

24.3210 

23.2469 

20.2408 

21.5083 

18,8985 

21.0830 

21 .5475 

22.9185 

22.0713 

23.1792 

18.2938 

20.3452 

22.5067 

22.8123 

16.0760 

23.2816 

18.5988 

15.4513 

14.3249 

19.1263 

20.8597 

13.4443 

20.8673 

22.2699 

17.1534 

23.0613 

19.0832 

14.8729 

18.0232 

20.4160 

18.1263 

25.4185 

13.8539 

15.6018 

16.8640 

22.7797 

24.5572 

17.2537 

18.8960 

17.4068 

17.0846 

23.8724 

20.3265 

14.3409 

13.7174 

16.3760 

20.8937 

23.9305 

23.5083 

21.1820 

21.9221 


26.3596 
26.1768 
27.5200 
24.2567 
26.9151 


Average  hourly 
wage  FY  2003 


23.9272 

24.2735 

22.2058 

21.2980 

23.5248 

25.7701 

23.6015 

20.2361 

21.8478 

19.7348 

22.8059 

22.4731 

24.3658 

22.1717 

24.2985 

19.8498 

21.2612 

23.3995 

24.7678 

17.8514 

24.3652 

18.6521 

15.7495 

16.6525 

19.5872 

19.3967 

15.4073 

21.3102 

22.6819 

17,9173 

25.9592 

* 

16.0543 
19.4746 
19.7753 
21.9586 
24.6599 
16,4504 
19,4418 
17.1032 
28.8746 
24.4554 
17.5556 
19.2220 
17.6452 
18.4971 
25.0552 
22.9426 
10.9724 
20.7211 
16.5321 
21.9951 
24.8116 
24  4962 
24.4248 

* 

19.1327 
27,3180 

• 

27.7441 
26.6881 

28.1721 
25.4310 
27.6733 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage"  (3yrs) 


24.7920 
25.8475 
25.8919 
22.6374 
23.3954 
27.0326 
27.6338 
229300 
21.0581 
20.9025 
24.7928 
24.3749 
25.2409 
25.1480 
27.1303 
19.7379 
22.8309 
23.8781 
27.1783 
16.7266 
26.1602 
19.4144 


20.8745 

19.1085 
25.6112 


25.3425 
20.4386 


21.1281 
24.3982 


29.1806 
29.2377 

22.6894 
20.1385 

* 

27,7835 
23.6266 


26.4167 
28.0561 
26.6863 
26.7682 

• 

19.0011 

29.8561 
29.9592 
28.1101 
29.8684 
25.7207 
29.8173 


23.8281 

24.6131 

23,4930 

21.1159 

22.3367 

25.7458 

24.8106 

21,1421 

21 .4599 

19.8893 

22.9453 

22.8346 

24.2358 

23.2185 

24.8437 

19.2937 

21 .5553 

23.2637 

24.9890 

16.8791 

24.6636 

18.9130 

15.6040 

15.6518 

19,8909 

19.9173 

15.9780 

23.4887 

22.4792 

17.5379 

24.9252 

19.8467 

15.4475 

18.7228 

20,4312 

20,1887 

24.8074 

151564 

17,3849 

16.9796 

26.8320 

26  0841 

17,3996 

20  3042 

18.3916 

17.7673 

25.5595 

22.3373 

12  5324 

16,8131 

16.4540 

23.1494 

25.6542 

24.9275 

23.9805 

21.9222 

19.0448 

27.3180 

29.8561 

27.9941 

26.9593 

28.5356 

25,1218 

28.0976 


•  Denotes  wage  data  not  available  for  tfie  provider  for  ttiat  year. 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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070006 
070007 
070008 
070009 
070010 
070011 
070012 
070015 
070016 
070017 
070018 
070019 

070020  . 

070021  . 

070022  . 

070024  . 

070025  . 

070027  . 

070028  . 

070029  . 

070030  . 

070031  . 

070033  . 

070034  . 

070035  . 

070036  ., 

070038  ., 

070039  .. 

080001  .. 

080002  .. 

080003  .. 

080004  .. 

080006  .. 

080007  .. 

090001  .. 

090002  .. 

090003  .. 

090004  .. 

090005  .. 

090006  .. 

090007  .. 

090008  .. 

090010  .., 

090011  ... 

100001  ... 

100002  ..; 
100004  ... 

100006  ... 

100007  ... 

100008  ... 

100009  ... 

100010  ... 
100012  ... 

100014  ... 

100015  ... 

100017  ... 

100018  ... 

100019  ... 

100020  ... 

100022  ... 

100023  ... 

100024  .... 

100025  .... 

100026  .... 


•  Denotes  wage  datajiot 
"  Based  on  the  sum 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No 


Average  hourly 
wage  FY  2002 


28.6413 

26.3313 

24.2971 

24.1871 

29.2194 

23.0883 

28.8067 

28.1204 

24.4633 

26.0424 

30.6864 

24.9249 

25.9964 

26  3043 

26.9111 

24.8948 

25.4345 

26.8450 

25.7492 

23.9682 

22.1578 

24.1198 

31.4736 

29.4916 

24.1423 

29.9470 

22.3356 

24.8833 

20.1965 

23.1275 

22.9706 

22.6671 

21 .3746 

21.5751 

21.5726 

23.1268 

25.5054 

26.3074 

22.0957 

29.2840 

25.2708 

23.6616 

26.6349 

20.2157 

21.0222 

15.4149 

21.2293 

22.1590 

20.8381 

22.1741 

23.0637 

20.4659 

19.5770 

18.0654 

19.8655 

21.6388 

23.5462 

20.7816 

26.5695 

19.1787 

22.1332 

19.4529 

20.9461 


available  for  the  provider  for  that  year. 
)» the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


Average  hourly 
wage  FY  2003 


33.6291 
28.0875 
25.1362 
24.9408 
28.3168 
24.8206 
37.5917 
29.2693 
28.4833 
27.5515 
32.6301 
26.2348 
26.6203 
29.4596 
27.2423 
26.3544 
27.3592 
25.9279 
26.7286 
23.8427 

25.6347 
34.1591 
30.0744 
24.5996 
31.2961 
26.3126 

26.8887 
20.9385 
24.8200 
21 .7344 
20.9399 
21.5415 
23.0365 
20.6550 
27.1087 
25.9717 
26.8690 
22.9658 
24.6668 

25.9373 

27.6038 

22.0101 

21.5772 

16.1638 

21.6922 

22.5317 

21.6416 

22.6370 

23.9582 

22.0244 

21.9875 

18.9383 

20.1417 

22.6587 

25.8297 

21.7421 

27.4235 

20.2034 

22.9872 

20.1360 

21.3742 


Average  hourly 
wage  FY-2004 


33.3814 

29.0336 

24.3907 

25.6072 

30.4192 

24.9457 

34.9099 

30.0614 

29.7505 

29.2978 

33.8654 

27.9838 

28.4084 

30.3254 

29.7376 

28.3460 

28.3017 

36.9699 

28.2078 

25.8107 

• 

25.5880 
34.3904 
32.8074 
26.1693 
35.0701 

32.6059 

28.0859 

23.7309 

24.8199 

24.2251 

23.6838 

23.4964 

29.5432 

23.5159 

22.7014 

28.7417 

28.6142 

23.7241 

25.8430 

19.3212 

« 

31.7710 

22.6150 

22.5982 

15.6306 

23.3745 

24.3305 

22.7706 

24.781 1 

25.5614 

24.2602 

21.7566 

22.1272 

21.1905 

24.1885 

24.2888 

23.5303 

27.9072 

21.8111 

24.4070 

21.2568 

20.1603 


Average  hourly 
wage  **  (3yrs) 


32.0737 

27.8511 

24.6106 

24.9173 

29.3329 

24.2870 

33.4527 

29.1548 

27.3887 

27.4590 

32.4296 

26.4038 

27.0418 

28.7921 

27.9567 

26.5801 

27.0096 

29.0675 

26.9036 

24.5347 

22  1578 

25.0884 

33.3381 

30.7406 

24.9143 

32.0463 

26.3125 

29.3416 

26.6310 

21.6786 

24  2173 

22.9785 

22.4133 

22.1696 

24.4308 

21.8418 

24.0752 

26.801 1 

27.2997 

22.9485 

26.6042 

22.1162 

24.7397 

28.7553 

21.6357 

21.7602 

15.7493 

22.1765 

23.0600 

21.7804 

23.2097 

24.1330 

22.3053 

21 .0988 

19.7135 

20.4341 

228575 

24.5531 

22.0615 

27.2953 

20.3897 

23.2018 

20.2991 

20.7988 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


100027 

100028 

100029 

100030 

100032 

100034 

100035 

100038 

100039 

100040 

100043 

100044 

100045 

100046 

100047 

100048 

100049 

100050 

100051 

100052 

100053 

100054 

100055 

100056 

100057 

100060 

100061 

100062 

100063 

100067 

100068 

100069 

100070 

100071 

100072 

100073 

100075 

100076 

100077 

100078 

100080 

100081 

100084 

100086 

100087 

100088 

100090 

100092 

100093 

100098 

100099 

100102 

100103 

100105 

100106 

100107 

100108 

100109 

100110 

100112 

100113 

100114 

100117 

100118 


Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage**  (3yrs) 

14.7916 

20.5889 

23.8982 

18.2776 

19.3371 

20.3751 

21.8879 

20.5632 

20.8950 

22.2553 

24.6814 

22.4835 

20.5952 

19.5604 

21.8567 

207315 

19.7451 

20.6543 

21.6415 

20.6364 

19.5282 

20.0099 

23.1111 

20.8438 

23.8117 

21.3519 

226349 

22.5792 

245864 

24.9548 

257948 

25.1579 

21.7861 

23.3111 

23.8060 

22.9806 

18.6321 

19.5154 

22.4679 

201990 

18.8206 

20.7688 

21.7738 

20.4584 

22.7236 

22.9474 

23.9952 

23.2248 

21 .0228 

22.8096 

25.2285 

22.9374 

21.3028 

23.2027 

24.2746 

22.8753 

20.6068 

21.4971 

24.3522 

22.2329 

15.7790 

17.3663 

17.5533 

16.9309 

19.1025 

20.9490 

21.8679 

20.6413 

17.9039 

17.8960 

20.0405 

18.6106 

17.9453 

19.3258 

20.0231 

191698 

18.1780 

19.6620 

20.5916 

19.4656 

19.6800 

21.6634 

23.7837 

21.6611 

21.1518 

20.9612 

22.0352 

21.4046 

18.8760 

19.1324 

19.6350 

19.2002 

21 .8506 

23.1737 

259245 

23.6383 

19.5319 

22.3406 

24.6417 

22.0507 

23.5997 

* 

• 

23.5997 

22.9176 

24.5277 

26.1273 

245205 

21.4424 

21.9054 

24.9807 

22.7317 

18.4642 

19.2510 

21 .5620 

19.9030 

18.4851 

19.2168 

23.8892 

20.4263 

19  8308 

19.9648 

23.7840 

21.3340 

17.3666 

18.5789 

19.6037 

18.6041 

20  0381 

20.9592 

23.5524 

21.5325 

17.7234 

20.7461 

21.7675 

20.3419 

20.5968 

22.0317 

23.5362 

22.1454 

22.2812 

22.2425 

235843 

22.7262 

19.4480 

20.4604 

22.3890 

20.7468 

17.8612 

18.4815 

19.6444 

18.6617 

19.0640 

20.9482 

22.3755 

20.8572 

19.2891 

16.6003 

* 

17.8844 

22.7153 

229720 

22.8704 

22.8570 

15.4253 

16.5149 

16.8087 

16.2486 

22.7009 

24.5682 

24.1122 

23.8713 

23.3718 

,   24.3067 

25.2375 

24.3294 

23.6562 

22.1764 

26.5915 

24.1164 

20.5566 

20.6667 

236270 

21.6062 

19.7695 

21.0431 

22.5894 

21.1520 

20.1760 

21.4601 

254630 

■i    22.1148 

16.8422 

18.7153 

20.2949 

18  6499 

20.8315 

21.1723 

20.0639 

20.7185 

15.7591 

16.5271 

18.5287 

16.8485 

19.7673 

19.0193 

21 .6772 

20  1082 

18.7844 

19.1222 

20.3633 

19.4145 

21.8268 

22.7793 

24.5464 

23.0784 

17.4958 

21 .4342 

20.3417 

19.7704 

20.0719 

21 .7553 

23.3789 

21.7356 

20.1125 

18.4127 

14.8039 

17.4685 

20.8370 

20.6007 

23.0779 

21.5126 

20.1853 

228127 

24.4533 

22.5939 

15.2128 

16.2109 

• 

15.7583 

21.3489 

23.3380 

24.3614 

22.9690 

22.8178 

22.5326 

25.3699 

23.4863 

20.6962 

21.3085 

23.9133 

21  9869 

20.7323 

21.7067 

24.1105 

221068 

•  Denotes  wage  data  not  available  for  tfie  provider  for  that  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— HbspiTAL  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)   2003  (1999 

WAGE  data),  and  2004  (2000  WAGE  DATA)  WAGE  INDEXES  AND  3- YEAR  AVERAGE  OF  HOSPITAL  AVERAGE  HOURLY 

Wages-  -Continued 


100121 
100122 
100124 
100125 
100126 
100127 
100128 
100130 
100131 
100132 

100134  , 

100135  . 

100137  . 

100138  . 

100139  . 

100140  . 
100142  . 

100146  . 

100147  . 

100150  . 

100151  . 
100154  . 

100156  . 

100157  . 

100159  ., 

100160  .. 

100161  .. 

100162  .. 

100165  .. 

100166  .. 

100167  .. 

100168  .. 

100169  .. 

100170  .. 

100172  .. 

100173  .. 

100174  .. 

100175  .. 

100176  .. 

100177  ... 

100179  .., 

100180  ... 

100181  ... 
100183  ... 
100187  ... 
100189  ... 
100191  ... 
100200  ... 
100204  ... 
100206  ... 

100208  ... 

100209  ... 

100210  ... 

100211  ... 

100212  ... 

100213  ... 
100217  ... 

100220  ... 

100221  .... 

100223  .... 

100224  .... 

100225  .... 

100226  .... 
100228  .... 


'Denotes  nvagedata 
"  Based  on  the  sum 


Provider  No. 


Average  hourly 
wage  FY  2002 


18.5842 

19.2643 

20.4022 

19.6097 

19.3103 

19.2122 

22.8826 

20.0947 

23.1622 

18.7863 

15.9733 

191865 

19.5562 

14.9539 

15.2532 

19.0584 

18.4113 

21.3359 

15.2348 

21.5057 

23.8489 

20.4068 

18.4779 

22.6195 

10.7818 

23.3121 

22.3053 

20.3110 

22.6622 

21 .2309 

23,2969 

20.3167 

20.3017 

19.3005 

14.8826 

17.1337 

21 .9807 

20.5442 

24.3089 

24.4284 

23.0849 

21 .5388 

18.9510 

23.0654 

20.8535 

26.5962 

21.0647 

23.8729 

20.2193 

20.1171 

20.7029 

23.3903 

21.8545 

20.7516 

21.1263 

21.1818 

22.7335 

21 .8246 

21.2321 

20.2233 

21 .8628 

21 .5059 

21.8808 

20.8810 


Average  hourly 
wage  FY  2003 


lot  available  for  the  pfovider  for  ttiat  year 

■  tfie  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004. 


19.9033 

24.9765 

20.0867 

20.3232 

21.4349 

20.5153 

23.5835 

21 .0023 

24.6184 

19.5259 

16.9302 

19.7675 

20.9015 

14.9760 

15.7378 

20.2288 

17.7250 

20.8381 

17.1566 

25.4269 

26.6143 

21.6715 

20.0348 

24.2188 

15.0633 

22.6942 

23.3612 

24.2950 

22.2419 
25.7676 
23.0121 
21.6397 
21 .2469 
15.7827 
18.3828 

21 .2532 

24.6595 

25.1037 

23.9633 

22.7781 

17.9048 

22.2063 

21 .4988 

27.1295 

22.0526 

24.8878 

21.1922 

20.3436 

20.4678 

22.8236 

23.0431 

21.6367 

21.7239 

22.0176 

22.7116 

24.6233 

23.2263 

21 .8962 

22.3567 

22.4619 

22.7301 

24.9691 


Average  hourly 
wage  FY  2004 


23.1100 
24.1820 
24.3048 
22.4185 
21.7977 
21.0153 
24.4104 
20.2478 
25.481 1 
21.1538 
18.3392 
20.4915 
20.4007 

• 

18.2204 
22.5124 
20.0689 

17.1045 
22.9193 
26.6470 
23.0820 
20.6929 
23.1045 

* 

23.4877 
24.6268 
23.8001 

23.7419 
26.4517 
24.6276 
23.4575 

* 

17.6051 
19.7190 


21.0474 

26.8740 

24.5078 

24.1801 

24.9433 

18.1320 

24.4575 

23.4760 

26.6846 

24.1911 

24.8120 

22.2613 

22.8782 

24.1482 

23.8502 

26.0933 

24.3243 

22.6584 

24.4467 

24.0291 

24.9733 

• 

21 .2434 
23.0804 
23.9971 
23.8701 
26.2593 


Average  hourly 
wage  *'  (3yrs) 


20.5301 

22.6871 

21.5323 

20.8356 

20.8062 

20.2670 

23.6230 

20  4482 

24.4722 

19.8114 

17.1001 

19.8235 

20.3128 

14.9656 

16.3584 

20.6430 

18.7079 

21.0641 

16.4924 

23.1341 

25.8202 

21.7335 

19.7809 

23.3126 

12.9868 

23.1680 

23.4502 

22.8069 

22.6623 

22.3795 

25.1920 

22.6616 

21 .8200 

20.1922 

16.0261 

18.4365 

21.9807 

20.9357 

25.2920 

24.6849 

23.7691 

23.1701 

18.3165 

23.2115 

21.9203 

26.8004 

22.4941 

24.5400 

21 .2482 

21.0874 

21.8277 

23.3700 

23.6634 

22.2366 

21.8516 

22.6180 

23.1695 

23.7248 

22.1854 

21.1576 

22.4588 

22.6579 

22.8717 

24.0864 
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TABLE  2.— HOSPITAL  AVERAGE  HOURLY  WAGE  FOR  FEDERAL  FISCAL  YEARS  2002  (1998  WAGE  DATA),  2003  (1999 

Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


100229 

100230 

100231 

100232 

100234 

100236 

100237 

100238 

100239 

100240 

100241 

100242 

100243 

100244 

100246 

100248 

100249 

100252 

100253 

100254 

100255 

100256 

100258 

100259 

100260 

100262 

100264 

100265 

100266 

100267 

100268 

100269 

100270 

100271 

100275 

100276 

100277 

100279 

100280 

100281 

100282 

100284 

110001 

110002 

110003 

110004 

110005 

110006 

110007 

110008 

110009 

110010 

110011 

110013 

110014 

110015 

110016 

110017 

110018 

110020 

110023 

110024 

110025 

110026 


Average  hourly 
wage  FY  2002 


18.2350 

22.5650 

18.7526 

19.8002 

21.6360 

20.6942 

23.2408 

20.8252 

19.4481 

21.0606 

17.1063 

18.6938 

20.8041 

20.5352 

21.9247 

21.2988 

18.1397 

19.8079 

22.4778 

19.5523 

21.0284 

21.2786 

20.0300 

21.1160 

24.9183 

21.0927 

19.9491 

18.2291 

19.3623 

21 .7430 

24.0538 

22.5114 

16.7148 

20.8695 

21  4904 

24.1022 

19.7241 

22.5879 

18.1972 

23.0142 

18.4884 

18.9448 

20.1150 

19.5158 

17.1450 

19.7733 

22.4568 

21.0601 

25.2523 

18.5265 

17.4306 

23.9104 

18.9823 

18.9160 

18.1787 

20.9926 

14.2398 

22.2537 

22.1480 

19.4617 

22.0546 

20.7345 

20.4232 

16.2484 


Average  hourly 
wage  FY  2003 


19.7259 

23.4169 

21.5712 

20.1459 

24.3355 

21.7886 

23.2712 

23.3747 

23.2242 

21.3495 

14.1059 

19.1097 

22.4495 

21.4386 

23.5614 

22.1553 

18.4932 

22.0976 

22.6517 

20.4410 

20.7228 

22.4844 

22.0790 

21.4991 

21.2413 

22.7137 

21.7410 

20.2664 

20.2821 

22.8054 

23.5414 

26.0271 

20.8217 

21 .9823 

23.2920 

248251 

14.9157 

23.1776 

19.0157 

23.4729 

20.9256 

18.5716 

22.4535 

20.2149 

18.2792 

20.6096 

21.8105 

22.0325 

25.9135 

20.4972 

16.6452 

25.1930 

20.4028 

16.7833 

18.4463 

21.2600 

14.7571 

21 .2970 

23.0577 

20.9687 

21.6512 

21.3945 

20.2493 

16.9161 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage"  (3yrs) 


21.0039 
25.0518 
23.5418 
21.8105 
24.9141 
23.9781 
26.7664 
24.6513 
25.0509 
23.0650 

• 

20.4681 
23.2812 
23.4876 
26.7630 
23.8742 
21.3942 
22.6475 
23.6939 
23.2794 
22.9793 
24.1969 
24.5699 
24.1148 
23.5164 
23.8006 
22.4800 
21.0688 
21.5258 
23.3760 
26.0297 
24.9002 


23.1419 
25.4557 
25.2985 
24.8484 

25.3382 

22.3046 
24.0561 
20.4502 
19.7061 
21 .8791 
23.6147 
23.8762 
282025 
22.6308 

• 

27.2029 
23.2149 


23.2279 
18.8228 

24.7007 
23.3004 
23.5673 
22.1471 
29.0965 
19.3200 


19.5689 
23.8929 

21  0310 
20.6232 
23.6582 
22.1000 
24.3476 
22.9237 
22.4527 
21.8213 
15  6623 
19.4815 
22.2413 
21.8968 
24.0120 

22  4825 
19.2694 
21.5855 
22.9719 
21.2417 
21.5458 
22.6427 
22.2126 
22.2915 

23  1305 
22.3809 
21.4196 
19.9095 
20.4415 
22  6752 
24.5763 
24.4895 
18.7430 
21.4488 
22.6892 
24.8136 
18.4223 
23.4843 
18.6075 

24  0569 
19.7594 
19.9187 
22.2069 
20.0753 
18.4215 
20.7777 
22.7129 
22.3201 
26.4671 
207088 
17.0362 
25.421 1 
20.8820 
17.8487 
18.3068 
21.9187 
15.7864 
21.7842 
23.3525 
21.1787 
22.4650 
21.4330 
22  6398 
17.4907 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year 

■•  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hi)SPiTAL 
Wage 


D4ta) 


WAGES-4Continued 


110027 

110028 
110029 
110030 
110031 
110032 
110033 
110034 
110035 
110036  , 

110038  , 

110039  . 

110040  . 

110041  . 

110042  . 

110043  . 

110044  . 

110045  . 

110046  . 

110048  . 

110049  . 

110050  . 

110051  . 
110054  ., 
110056  .. 
110059  .. 

110061  .. 

110062  .. 

110063  .. 

110064  .. 

110065  .. 

110066  .. 

110069  .. 

110070  .. 

110071  .. 

110072  .. 

110073  .. 

110074  .. 

110075  ... 

110076  ... 

110078  ... 

110079  ... 

110080  ... 

110082  ... 

110083  ... 

110086  ... 

110087  ... 
110089  ... 

110091  ... 

110092  ... 

110093  ... 

110094  ... 

110095  ... 

110096  ..., 

110097  .... 

110098  .... 

110100  .... 

110101  .... 

110103  .... 

110104  .... 

110105  .... 

110107  .... 

110108  .... 

110109  .... 


*  Defx>tes  wage  data 
1  on  the  sum  i 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 

,  AND  2004  (2000  WAGE  DATA)  WAGE  INDEXES  AND  3-YEAR  AVERAGE  OF  HOSPITAL  AVERAGE  HOURLY 


Provider  No. 


Average  hourly 
wage  FY  2002 


14.7081 
29.1670 
21.2150 
19.6412 
■  20.0553 
18.2014 
25.6335 
19.5554 
22.7950 
24.9234 
17.7396 
20.4998 
16.8083 
20.2755 
25.2331 
20.6150 
17.2087 
21.3049 
21.4905 
15.6113 
16.8639 
19.2291 
17.2292 
20.0549 
17.7959 
16.7990 
16.3557 
17.0053 
18.5071 
19.1203 
16.3546 
22.4189 
20.9575 
17.3438 
18.8321 
12.7625 
16.4658 
22.3769 
20.1757 
21.9798 
24.0893 
22.1070 
19.1839 
24.3140 
23.1463 
16.6374 
22.7069 
19.3855 
21.5328 
16.9725 
16.9827 
16.9503 
17.1195 
17.4157 
17.4558 
16.0597 
19.0764 
18.8491 
21.1837 
15.9431 
16.7775 
19.3897 
25.2161 
16.4031 


Average  hourly 
wage  FY  2003 


)t  available  tor  the  provider  for  that  year. 

the  salaries  and  hours  computed  tor  Federal  FYs  2002,  2003.  and  2004 


19.8976 

28.1695 

21.3694 

20.4656 

20.9219 

19.2685 

23.1939 

23.0724 

21.8646 

22.5481 

18.4508 

18.9817 

17.7798 

20.1398 

25.0535 

21.2714 

17.5905 

22.2424 

22.8820 

18.8751 

17.1396 

18.9048 

17.2050 

20.7825 

17.9037 

17.8076 

17.4601 

17.9421 

18.0256 

18.8742 

16.9829 

23.4554 

21.1513 

19.6361 

21.5042 

13.6626 

17  9372 

24.4924 

20.1604 

23.6127 

25.7416 

22.3641 

19.4635 

22.7015 

22.2609 

19.0164 

24.0994 

19,0453 

23.7110 

15.9178 

16.8890 
18,9904 
18,0418 
17,8454 
16,7800 
18,6822 
13.8787 
21 ,5683 
16,6322 
18,1306 
21.2267 
20,1140 
16.5977  I 


Average  hourly 
wage  FY  2004 


19.8351 
25.9474 
22.7981 
22.2341 
22.8695 
18.0744 
24.1447 
24.0791 
24.2581 
24.4788 
20.1710 
17.0608 
17.3095 
20.8080 
25.5588 
22.7589 
19.2562 
19.7747 
21.6201 

* 

18.9096 

* 

17.6816 
20.5387 
21 .7607 
19.9802 
18.6696 

25.0270 
21.7636 


21.0518 

* 

15.2336 

* 

15.2711 
24.4094 
20,4634 
23,8211 
28,2149 
22.8017 
24.1958 
27.2931 
24,6460 
18,8751 
25,7908 
20,6757 
24,3354 
16.9116 


20.1024 
18.5513 


15.1316 
13.3943 

• 

17.9805 
19.2156 
21.8167 

18.7397 


Average  hourly 
wage  **  (3yrs) 


18.0251 

27.6479 

21 ,8333 

20,7841 

21,3219 

18,4929 

24,2752 

22.0313 

22.9820 

23.9524 

187818 

18.7776 

17.2984 

20.4113 

25.2869 

21.5611 

17.9982 

21.0415 

22.0167 

17.1524 

17,6498 

19,0644 

17,3795 

20.4734 

19.3353 

18.2059 

17.5523 

17.4730 

24.4605 

19.8777 

16.6570 

22.9140 

21 .0559 

18.6196 

18.3234 

13.1941 

16.4347 

23.8133 

20.2673 

23.1622 

26.0373 

22,4150 

20,7509 

24,6475 

23,3708 

18,1588 

24.2653 

19,7052 

23,1945 

16,5923 

16.9827 

16.9211 

18.8017 

18.0235 

17,6373 

16,4502 

17,6555 

14,8763 

21,4221 

16,8523 

18,0663 

20,8132 

22,2083 

17,2348 
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Table  2— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


110111 

110112 

110113  , 

110114 

110115 

110118 

110120 

110121 

110122 

110124 

110125 

110127 

110128 

110129 

110130 

110132 

110134 

110135 

110136 

110140 

110141 

110142 

110143 

110144 

110146 

110149 

110150 

110152 

110153 

110154 

110155 

110156 

110161 

110163 

110164 

110165 

110166 

110168 

110169 

110171 

110172 

110174 

110177 

110179 

110181 

110183 

110184 

110185 

110186 

110187 

110188 

110189 

110190 

110191 

110192 

110193 

110194 

110195 

110198 

110200 

110201 

110203 

110204 

110205 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


18.3951 

19.8986 

15.9532 

16.4812 

22.5049 

19.7509 

17.7452 

19.3643 

21.1469 

18.3366 

18.0090 

20.3765 

18.0835 

19.0001 

14.6011 

16.3943 

19.8639 

17.3504 

16.9629 

17.7915 

14.4935 

13.9525 

22.5926 

17,5112 

17,1835 

32,1975 

21,2909 

15,1324 

20,5068 

17,3761 

16,5146 

16,3876 

22,2861 

18.6637 

21.2160 

20,8030 

20.5049 

21.8058 

22.6648 

25.5296 

23.6803 

14.6199 

21.2796 

22.0767 

12.9798 

22.5148 

22.1920 

17.7925 

18.3178 

19.8419 

23,7032 

20,8786 

18,3649 

21,4033 

21,0486 

20,7867 

14.8115 

12.7261 

24.8646 

17.7744 

20.9497 

22.7453 

30.7342 

21.3617 


-r 


18,4274 
18,9574 
16,0942 
16,8297 
26.5759 
17.5714 
18.4738 
18.8744 
20.6070 
19.4093 
19.5666 
16.1107 
20.3046 
20.9442 
16,6915 
17,1820 
19.0305 
15.6668 
20.7827 


20.9536 
20  4565 
18.0770 

• 

26.3274 
17.7344 
20.3099 
19,5230 
20,4184 
19.7005 
19.8695 

284942 
21 ,8204 
17.5272 
17.2924 

• 

18.5125 
21.1235 


Average  hourly 
wage  *'  (3yrs) 


13.2710 

* 

14.1203 

16.3359 

22,4254 

24.3898 

17,5678 

* 

17,8499 

17.2250 

25.2525 

25,3618 

22.8322 

22,7366 

16.3837 

• 

20.6972 

21,5300 

16.5286 

• 

16.4756 

16.1785 

16,0759 

• 

24,5776 

26.4200 

20  1183 

21.9411 

22  6605 

23.7801 

22,5604 

23.4071 

22,3822 

23.6665 

22,3181 

23.3426 

23,3750 

24.7083 

24,5313 

32.6386 

24.7005 

• 

25.2396 

• 

22.7831 

24.0700 

24,3673 

26.0365 

13,9591 

* 

24,2899 

26.4248 

22,2761 

24.3379 

17,3330 

* 

19,7172 

21,1176 

22,8248 

23,2571 

22,0258 

24,4785 

198454 

21,4255 

20.7292 

21,9009 

21.3404 

24,0572 

22.9684 

24,3823 

22.1477 

25,1779 

15.8129 

16,8075 

10.9444 

• 

24.8275 

28,0634 

17.9631 

20,1816 

21.9313 

24,1171 

24.2062 

30.2609 

35,3699 

• 

20.1405 

23.1969 

19.3428 
19,7953 
16.7135 
166546 
24  9969 
18,2780 
18,8660 
19,2555 
20,7024 
19,1562 
191558 
18.2840 
21 ,9309 
20,6124 
16,2937 
16,9658 
19,4185 
17.0191 
19.3927 
17.7915 
13.8938 
148326 
23  1388 
17.5388 

17  4052 
27.1829 
22.3193 
15.7696 
20.9068 
16.9482 
16.4073 
16.2355 
24.5439 
20.2136 
22.5540 
22.3021 
22.0307 
22.5338 
23.5314 
27.7697 
24.5635 
14.6199 
22.7532 
24.0945 
13.4445 
24.4133 
22.9563 
17.5916 
19,7561 
21,8964 
23,4118 
20,7155 
20,2241 
22  3044 
22,8864 
22,7067 
15.8165 
11  8061 
259885 

18  6638 
22.2994 
25.5883 
32.7584 
21.5575 


•  Denotes  viiage  data  not  availatite  for  the  provider  for  that  year 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 


45506 


Table  2.— Ht)SPiTAL 
Wage 


Data) 


Wages- Continued 


110207 
110208 
110209 
110211 
110212 
110215 
110216 
120001 
120002 

120003  , 

120004  . 

120005  . 

120006  . 

120007  . 

120009  . 

120010  . 

120011  . 

120012  . 

120014  . 

120015  . 

120016  . 

120018  ., 

120019  ., 

120021  :. 

120022  .. 

120024  .. 

120025  .. 

120026  .. 

120027  .. 

120028  .. 

130001  .. 

130002  .. 

130003  .. 

130005  .. 

130006  .. 

130007  ... 

130008  .. 

130009  ... 

130010  ... 

130011  ... 

130012  ... 

130013  ... 

130014  ... 

130015  ... 

130016  ... 

130017  ... 

130018  ... 

130019  ... 

130021  ... 

130022  ... 

130024  ... 

130025  ... 

130026  .... 

130027  .... 

130028  .... 

130029  ... 

130030  .... 

130031  .... 

130034  .... 

130035  .... 

130036  .... 

130037  .... 

130043  .... 

130044  .... 


'  Denotes  wage  data 
'■  Based  on  ttie  sum  i 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  nqqq 
^  AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


14.7154 

15.6161 

18.6404 

26.9151 

14.3790 

18.1539 

27.1878 

29.0427 

25.2021 

23.9115 

24.8632 

24.1662 

25.8943 

22.8772 

16.4485 

24.1923 

37.2759 

21.8507 

24.1208 

42.6465 

45.1899 

31.1879 

25.5659 

23.1839 

19.2614 

32.2514 

50.6376 

25.1314 

24.4535 

27.0897 

17.6306 

16.9867 

22.3430 

21.2386 

20.4614 

21.8107 

13.6018 

15.9701 

17.5119 

20.1147 

24.9976 

15.1129 

19.2107 

18.5913 

19.0516 

19.6875 

19.8425 

19.1711 

15.6155 

18.9127 

19.0703 

16.4627 

21.8106 

20.5344 

20.9674 

18.7694 

17.5759 

16.7766 

18.9483 

20.7770 

13.6362 

18.6856 

16.7904 

13.4513 


3t  available  for  the  provider  for  that  year 

the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


Average  hourly 
wage  FY  2003 


14.6045 
15.0350 
20.0629 
20.1024 
15.8420 
21.0263 

29.4126 

23.5667 

24.6238 

26.1398 

22.3213 

26.6302 

22.7179 

16.7630 

24.9089 

35.2051 

22.0371 

25.3557 

43.5083 


23.8535 

36.8286 

22.2781 

21.9657 

40.1332 

25.7023 

23.1434 

27.5365 

19.6328 

18.5746 

23.0994 

22.6364 

21.4640 

22.0894 

19.3392 

20.8748 

17.7826 

22.1125 

24.2451 

22.6624 

19.8240 

16.4136 

20.1220 

19.9511 

20.0563 

19.5147 

14.4430 

19.7814 

19.9934 

17.5989 

23.2093 

20.6641 

21.2217 

22.9243 

18.5827 

20.4146 

20.5802 

17.2864 

15.1590 

19.2108 

17.6920 

18.7067 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


14.6569 

15.3251 

17.4145 

18.6822 

It 

22.9486 

18.7651 

16.2466 

22.5679 

20.7523 

• 

27.1877 

30.0871 

29.5170 

24.2715 

24.3269 

* 

24.2718 

26.8010 

25.9297 

23.0113 

23.1311 

28.1562 

26.8635 

27.8497 

24.2388 

* 

16.6019 

25.4050 

24.8421 

30.9308 

34.0921 

* 

21.9472 

25.3682 

24.9359 

• 

42.6472 

39.1160 

42.7373 

* 

31.1877 

24.4036 

24.5914 

* 

27.8298 

22.4951 

21.2033 

* 

26.7529 

40.2485 

43.1574 

26.3653 

25.7684 

24.9464 

24.1547 

29.5070 

28.0817 

* 

18.6568 

20.1143 

18.6076 

23.9403 

23.1432 

24.4844 

22.7104 

22.8567 

21.6494 

22.8475 

22.2657 

* 

16.1567 

* 

18.2398 

* 

17.6552 

23.1120 

21 .7785 

* 

24.6140 

23.5316 

20.2820 

21.6495 

20.2756 

* 

17.4135 

• 

19.6075 

* 

19.8231 

22,2249 

20.7344 

* 

19.3390 

18.0007 

15.8914 

21 .5602 

20.1253 

22.1611 

20.4440 

18.7814 

17.6827 

24.4976 

23.1615 

* 

.20.5964 

21.1492 

21.1146 

* 

20.4335 

* 

18.0583 

* 

18.2292 

19.7427 

* 

19.1660 

18.5921 

15.7605 

• 

18.9656 

* 

17.2343 

15.9723 
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TABLE  2— HOSPITAL  AVERAGE  HOURLY  WAGE  FOR  FEDERAL  FISCAL  YEARS  2002  (1998  WAGE  DATA),  2003  (1999 

Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


130045  .. 

130048  .. 

130049  .. 
130054  .. 
130056  .. 

130060  .. 

130061  .. 

130062  .. 

130063  .. 

140001  .. 

140002  .. 

140003  .. 

140004  .. 

140005  .. 

140007  .. 

140008  .. 

140010  ., 

140011  .. 

140012  ., 

140013  . 

140014  . 

140015  . 

140016  . 

140018  . 

140019  . 

140024  . 

140025  . 

140026  . 

140027  . 

140029  . 

140030  . 

140031  . 

140032  . 

140033  . 

140034  . 

140035  . 

140036  . 

140037  . 

140038  . 

140040  . 

140041  . 

140042  . 

140043  . 

140045  . 

140046  . 

140047  , 

140048  , 
140049 
140051 
140052 
140053 
140054 
140055 
140058 
140059 
140061 
140062 
140063 
140064 
140065 
140066 
140067 
140068 
140069 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


19.0208 
16.7900 
22.4440 
17.7085 
20.9476 
22.7399 
14.7394 
19.8157 
18.8024 
17.7990 
19.9284 
17.8595 
17.4574 
12.3002 
23.8585 
22.1111 
28.5635 
18.6164 
21.4374 
19.6722 
21.4042 
17.6805 
14.4938 
22.4132 
16.4254 
15.3782 
18.5135 
18.3220 
19.2149 
26.0833 
23.1760 
,  17.6067 
19.0383 
25.1639 
19.8792 
15.5040 
19.1076 
14.1083 
18.4948 
16.7450 
18.5952 
15.8892 
20,1176 
17,7799 
18.6371 
13.3610 
23.9545 
26.9483 
24.0796 
17.9571 
19.9620 
23.1576 
14.3603 
18.6861 

18.2039 
28.5304 
29.1453 
18.9379 
25.3336 
13.6491 
19.5292 
21.6188 
17.3879 


Average  hourly 
wage  FY  2004 


17.5152 

22.0520 
16.4675 
28.8008 
23.2512 

* 

19.8264 

18.4797 

18.1511 

20.9959 

18,0163 

18.9713 

12.4144 

24.9847 

24.2634 

28.0863 

18.4052 

22.5885 

20.3147 

22.2944 

20.3540 

15.4454 

23.4062 

16.1180 

16.1032 

21.7775 

19.7839 

20,5980 

28.5670 

25.3715 

16.9650 

19.8033 

22.8705 

19,7711 

17.4514 

21:2366 

14.3082 

19.8197 

18.0342 

18.8042 

16.1157 

21.7356 

17.4261 

20,0859 

16.6672 

23.8652 

26.7160 

24.7180 

21 .0450 

20,9768 

23.9459 

15.8756 

19.1199 

18.2593 

18.4264 

28.6390 

29.6998 

19.6954 

25.5939 

15.4818 

20.751 1 

22.3622 

17.7785 


Average  hourly 
wage"  (3yrs) 


19.0271 
23:7212 

* 
« 

24.6773 

• 

24.0494 
18.8782 
20.0247 
23.0207 
19.2097 

• 

13.2365 
25.1836 
26.3287 
29.0224 
19.0903 
24.4070 
19.9800 

• 

21.4328 
16.3417 
24.3285 
17.4206 
15.6616 

« 

20.4084 
20.9855 
25.0485 
26.5733 

* 

20.6273 
23.4279 
20.9635 


15.5578 
19.2160 


23.3751 
18.9587 
21.7969 

* 

25.9122 
21.9546 
24.2472 
21.8161 
22.6099 
35.5659 

20  5089 
19,9777 
22.7515 
30.7005 
30.5430 
20.6505 
26.3521 
18,0915 
21.9579 
24.1316 


18.5109 

16.7900 

22.7595 

17.0330 

24.4940 

23.5532 

14  7393 

21.3157 

18  7287 

18  6600 

21.2902 

18.3647 

18.2174 

12.6493 

246934 

24.2035 

28.6047 

18.7086 

228406 

1^.9^35 

21.8387 

19.8233 

15.3940 

23.3864 

16.6387 

15.7091 

20.0183 

19,5156 

20.2413 

26.4725 

25.0959 

17.2985 

198411 

23.7474 

20.1903 

16.4777 

20,1966 

14,6732 

19.1560 

18.0347 

18.7014 

16.0034 

21.8035 

18  0683 

20  2134 

14.8654 

245813 

25.3052 

24.3525 

20  1407 

21.1760 

27  3968 

15.1297 

19.4559 

19.0797 

19.6171 

29.3149 

29.8595 

19.7669 

25  7796 

15.5544 

20.7435 

22.6861 

17.5876 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004 
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140070 
140074 
140075 
140077 
140079 
140080 
140081 

140082  . 

140083  . 

140084  . 

140086  . 

140087  . 

140088  . 

140089  . 

140090  . 

140091  . 

140093  . 

140094  . 
140C95  . 
140097  .. 

140100  .. 

140101  .. 

140102  .. 
140103.. 
140105  .. 

140107  .. 

140108  .. 

140109  .. 

140110  .. 

140112  .. 

140113  .. 

140114  .., 

140115  ... 

140116  ... 

140117  ... 

140118  ... 

140119  ... 

140120  ... 

140121  ... 

140122  ... 

140124  ... 

140125  ... 

140127  ... 

140128  ... 

140129  .... 

140130  .... 

140132  .... 

140133  .... 
140135  .... 

140137  .... 

140138  .... 

140139  .... 

140140  .... 

140141  .... 

140143  .... 

140144  .... 

140145  .... 

140146  

140147  ..... 

140148  

140150  

140151  

140152  

140155  


'OefXjtes  wage  data 
"  Based  on  the  sum  i 


Provider  No. 


Average  hourly 
wage  FY  2002 


22.7153 

21.6052 

21.6434 

17.3647 

23.6928 

22.1968 

16.9808 

29.7262 

21.0330 

22.3467 

19.1613 

17.1147 

25.4176 

18.3157 

26.9364 

21.9322 

20.1528 

21.9383 

24.2859 

21.1719 

23.1399 

21.4211 

17.5729 

18.1303 

22.8944 

11.8383 

26.9971 

14.5498 

19.2888 

17.6974 

19.5584 

21.0976 

21.0433 

23.8993 

21.4876 

24.3260 

27.9145 

17.9716 

16.6993 

26.1270 

27.9813 

16.9516 

20  0489 

23.1327 

20.2868 

23.4298 

23.3054 

21.4166 

17.3985 

18.6330 

17.1968 

11.0397 

17.6845 

19.1097 

19.0810 

22.2864 

18.1788 

19.9704 

18.8049 

18.7730 

24.7976 

20.0310 

25.601 1 

20.2778 


Average  hourly 
wage  FY  2003 


25.2646 

22.2563 

21.8472 

17.3236 

22.7046 

22.0682 

18.1746 

26.5960 

20.7704 

23.0263 

19.1815 

21  4593 

26.5258 

19.3230 

28.0530 

23.5559 

20.7564 

22.8892 

25.5716 

21.8418 

23.8226 

23.1418 

18.6328 

19.1834 

23.8258 

11.5827 

27.9140 

15.9178 

20.9631 

18.1119 

26.2393 

23.0383 

20.4587 

25.5980 

22.0889 

25.3249 

30.6468 

17.7667 

16.2607 

26.7882 

30.6820 

17.8190 

20.8397 

23.5481 

21.6252 

26.0464 

23.7046 

20.1740 

18.2479 

20.4807 

14.5771 


18.8185 
20.2606 
19.9885 
24.8854 
19.4509 
19.4272 
17.1013 
19.7630 
28.9853 
20.8820 
28.3946 
24.2907 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  "  (3yrs) 


25.296C 

)          24.2944 

21 .9232 

26.535C 

>          22.9476 

18.0487 

17.5877 

25.7090 

24.0330 

24.4056 

22.8890 

17.5725 

25.0474 

26.9608 

23.2822 

21.6156 

25.4818 

23.6135 

19.1714 

* 

19.1145 

28.4219 

26.7393 

20.7632 

19.4616 

35.0300 

29.4280 

23.7560 

23.1453 

21.5376 

20.7969 

24.2166 

23.0115 

24.7706 

24.8985 

* 

21.5268 

27.1868 

24.8138 

246106 

23.0966 

19.8678 

18.6663 

21.2404 

19.5117 

27.3323 

24,5505 

* 

11.7127 

* 

27.4761 

16.4262 

15.6166 

21.9880 

20.7795 

♦ 

17.9053 

25.6621 

23.5275 

24.1926 

22.8235 

25.3410 

22.2094 

26.8924 

25.5257 

23.3531 

22.3481 

26.7350 

25.4595 

31.3486 

29.9292 

20.3237 

18.6579 

17.6019 

16.8238 

26.8595 

26.5933 

30.9648 

29.8366 

19.5359 

18.0996 

21.3102 

20.7463 

* 

23.3351 

21.6495 

21.1744 

25.7324 

25.1138 

23.0595 

23.3426 

24.0458 

21.8049 

19.7919 

18.5332 

21.6017 

.  20.2583 

* 

15.8048 

11.0397 

19.1636 

18.5459 

20.3707 

19.9234 

22.0009 

20.2373 

26.9259 

24.6726 

19.6429 

19.1056 

• 

19.6862 

18.2691 

18.0420 

21.57/7 

20.0626 

32.9291 

28.5851 

21.5167 

20.8051 

28.5468 

27.5188 

25.2034 

23.1447 

:t  available  for  the  provider  tor  that  year 

the  salaries  and  hours  computed  tor  Federal  FYs  2002, 2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


140158  

140160 

140161 

140162  

140164  

140165  - 

140166  

140167  

140168  

140170 

140171  

140172  

140173  .-• 

140174  ; 

140176  

140177 ..: 

140179  

140180  

140181  : 

140182  

140184 ; 

140185  

140186  , 

140187 

140188 : 

140189  •- 

140190  

140191 

140193  

140197 

140199  : • 

140200  

140202  ....; : 

140203  

140205  :■ 

140206  

140207  

140208 — ■■ 

140209  - 

140210  

140211  

140213  : 

140215  ; 

140217  

140218  ~ • 

140220  

140223  

140224 

140228  ^ 

140230 

140231  ■ 

140233 ;: 

140234  ':. : 

140236  

140239  

140240  

140242 

140245  : 

140246 

140250  

140251 

140252 

140253  

140258  


Average  hourly 
wage  FY  2003 


22.7988 

17.7921 

20.3799 

20.3452 

18.6589 

14.7223 

18.3833 

17.6525 

17.7453 

16.4107 

15.0237 

23.6262 

16.3924 

35.9320 

24.5338 

15.0827 

21.9859 

22.7996 

21.9864 

28.9515 

17.2401 

18.2867 

23.5034 

18.3331 

16.1907 

20.6627 

17.5263 

25.2628 

17.4057 

19.3774 

18.0450 

21  7680 

23.7955 

21.0848 

20.0784 

22.5109 

22.3905 

26.2527 

20.1557 

14.8248 

22.6265 

24.9892 

15.2893 

25.7329 

14.9851 

17.8450 

24.9017 

32.8292 

20.1688 

18.2983 

24.5019' 

21.2333 

12.9253 
20.3745 
24.6949 
25.2317 
14.2481 
11.6267 
23.6449 
21.9435 
25.0220 
19.5858 
25.3622 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


23.7428 

19.8825 

21.2045 

21.6901 

19.8246 

16.3700 

19.3672 

18.8532 

18.2896 

17.6901 

15.2617 

24.8587 

16.0030 

22.0418 

26.3468 

20.3142 

22.7345 

22.7508 

22  6643 

25.1302 

17.9169 

18.8573 

25.6807 

19.4049 

• 

21.1515 
16.6673 
27.4166 
18.5651 
19.9406 
18.5409 
22.4626 
25.2777 
24.8870 

22.8223 
25.4539 
28.3112 
20.2433 
15.5345 
22.8852 
25.6839 
18.5502 
25.9030 
17.4171 
19.3915 
262168 
25.6766 
21 .8627 
12.3494 
26  0208 
24  4419 
19.7266 

* 

21 .6074 
25.1418 
26  1850 
15.1320 
15.0650 
25.3410 
23.5128 
26.4715 
18.4567 
25.0743 


r- 

22.5638  I 

20.9986  I 

22.2191  i 

22  6426  I 

19.7774 

17.0665 

20.7849 

19.5959 

18.7503 

17.0666 

17.3214 

27.3373 

23.6893 
25.6824 
20.8526 
24.1539 
25.4022 
23.7308 
32.1969 
20.6499 
20.0903 
26.0970 
20.5829 

22.5875 
17.9194 
24.5446 
20.5958 
19.2979 
19.7888 
24.1358 
26.2460 
26.5789 
25.1010 
24.7616 
23.3197 
27.4671 
22.0813 
15.5339 
25.8556 
27.4607 
18.6962 
24.7146 


27.4355 
27.1725 
22.9899 

25.5536 
24.7103 
20.8676 

23.9205 
25.0325 
288686 
15.2537 
16.1305 
25.5501 
24.8256 
28.3479 

• 

27.5741 


23.0543 

196014 

21  3060 

21  5722 

19.4344 

16.0112 

19.4761 

18.7351 

18.2528 

17.0536 

15.8617 

25.2144 

16.1514 

25.2341 

25.5437 

18.2773 

22.9472 

23.6250 

22.8340 

28  8546 

18.6226 

19.0816 

25.1056 

19.4291 

16.1907 

21.4411 

17.3611 

25.6579 

18.8417 

19.5430 

18.7992 

22.8115 

25.1620 

24.2582 

22.9703 

23.3613 

23  6919 

27.3501 

20  8567 
15.3158 
23.8141 
26.0827 
17.4895 
25.4260 
16.1590 
18  6260 
26.1911 
28.2184 

21  6593 
14.8541 
25.3988 
23.5150 
20.3084 
12.9252 
21.9718 
24.9609 
26  8470 
14  8687 
14.1116 
24.8622 
23.4339 
26  6235 
19.0172 
26  0514 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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Table  2.— Hospital 
Wage 


D/iTA) 


Wages- Continued 


140271 
140275 
140276 
140280 
140281 
140285 
140286 
140288 
140289 
140290 

140291  , 

140292  , 
140294  . 
140300  . 

150001  . 

150002  . 

150003  . 

150004  . 

150005  . 

150006  . 

150007  . 

150008  . 

150009  . 

150010  ., 

150011  ., 

150012  .. 

150013  .. 

150014  .. 

150015  .. 

150017  .. 

150018  .. 
150019-.. 

150020  .. 

150021  .. 

150022  .. 

150023  .. 

150024  .. 

150025  .. 

150026  .., 

150027  ... 

150029  ... 

150030  ... 

150031  ... 

150033  ... 

150034  ... 

150035  ... 

150036  ... 

150037  ... 

150038  ... 

150039  ... 

150042  ... 

150043  ... 

150044  ... 

150045  ... 

150046  .... 

150047  .... 

150048  .... 

150049  .... 

150050  .... 

150051  .... 

150052  .... 

150053  .... 

150054  .... 
150056  .... 


'  Oanotes  wage  data 
"  Based  on  the  sum  • 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1.  2003 /Rules  and  Regulations 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wag^e  Data)  2003  (1999 
,  AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


12.0079 
23.8171 
25.3134 
18.8300 
25.2719 
18.5916 
26.1290 
24.4331 
18.1747 
22.8590 
24.9537 
.  21.9950 
17.7301 
27.8436 
24.0620 
20.7651 
20.8636 
21 .2449 
21.6806 
20.6523 
20.6635 
21.8457 
19.0030 
20.5570 
18.3275 
22.1402 
16.9327 
21.5168 
21.9037 
19.5339 
21 .0496 
17.8585 
16.6600 
21.5944 
17.9222 
19.3412 
19.2295 
20.2750 
22.4978 
18.0335 
23.2454 
19.2406 
18.3463 
22.6741 
23.1533 
21.2374 
21.4567 
24.4611 
22.0572 
19.6215 
20.2221 
20.1741 
19.1309 
18.1670 
18.2543 
22.0145 
19.1648 
18.6451 
17.7354 
19.7257 
17.3750 
18.8632 
18.3916 
21.5774 


Jt  available  tor  the  pf  ovider  tor  thai  year 

the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


Average  hourly 
wage  FY  2003 


16.0350 

22.9656 

26.1713 

20.0763 

26.5197 

15.7435 

24.0368 

25.8717 

17.7886 

26.5055 

26.8628 

26.8610 

19.4218 

28.9830 

22.6875 

20.7353 

21 .4649 

22.8060 

22.8149 

21.8435 

21.2811 

23.0208 

19.5869 

21 .2466 

19.9096 

21.7903 

17.5531 

22.8402 

24.2370 

20.6758 

22.8922 

19.8341 

15.9405 

23.3800 

18.7751 

20.3015 

19.8368 

21.9448 

19.4238 

24.8939 

20.7256 

21.3494 

23.0756 

23.3718 

22.3779 

22.1464 

22.3699 

20.3454 

16,0227 

18.0185 

20.6301 

19.8951 

20.6406 

19.4146 

21 .9824 

21.1441 

21.6309 

18.0411 

20.6895 

18.8345 

18.3493 

19.3424 

23.0603 


Average  hourly 
wage  FY  2004 


17.5175 
23.1871 
25.3222 
21.7004 
27.9115 

25.5805 
26.3572 

-  20.7506 
29.9098 
27.6675 
26.4077 
21.7473 
30.5172 
25.4897 

■  22.3327 
21.0944 
23.6169 
23.8818 
23.1779 
22.1098 
23,8916 
19.4763 
22.5445 
22.1559 
23.1644 
19.8564 
24.3754 
23.1616 
22.7979 
24.6138 
17.3170 
18.4688 
24.3658 
22.2973 
20.6926 
21 .7593 

* 

23.2169 
21.5766 
25.2067 
23.0196 
18.9179 
24.1701 
22.8812 
23,5468 

• 

24,4997 
21 ,6608 

23.7838 

• 

20.5156 
23.0361 
20.3453 
24.8786 
22.5181 
18.4942 


21.4009 
19.1070 


24.7841 


Average  hourly 
wage  *'  (3yrs) 


14.8913 

23,2884 

25.5791 

20.2210 

26.6261 

17.0403 

25.1984 

25.5938 

18.9533 

26.4896 

26.5471 

25.1307 

19.5616 

29.1412 

24.1367 

21.2734 

21.1408 

22.5090 

22,8498 

21,9153 

21.3541 

22.9022 

19.3625 

21 .4807 

20.1096 

22.3790 

18.1751 

22.8817 

23.0637 

21.0370 

22.9251 

18.2548 

17.0524 

23,1607 

19.8109 

20.0896 

20.1808 

20.2750 

22.561 1 

19.7256 

24,4325 

21.0229 

19.4671 

23,2959 

23.1378 

22.3841 

21.8009 

23.7287 

21.3217 

17.5902 

20.4589 

20.4010 

19.8505 

20.5780 

19.3721 

22.8897 

20,9965 

19.5768 

17.8858 

20.6516 

18.4211 

18.6061 

18.8632 

23.1287 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  W.age  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


150057  

150058  

150059  • 

150060  '. 

150061 

150062  

150063  

150064  : 

150065  

150066  ~ 

150067  

150069 

150070  ; 

150071  

150072  

150073  

150074  

150075  : 

150076  

150078  

150079  

150082  

150084  , 

150086  - 

150088  

150089  

150090  

150091  ^ ■ 

150092  •••• 

150094  

150095 

150096  

150097  

150098 

150100 :.. 

150101  

150102  

150103 

150104  

150105 

150106  

150109 

150110  

150111  

150112  

150113  ^ 

150114  

150115  

150122  

150123  

150124  

150125  

150126  - 

150127 

150128  

150129  

150130  

150132  

150133 

150134 

150136  

150146 ■ 

150148  

160001  


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


16.9736 
22.1409 
22.7360 
18.6159 
19.7968 
20.8274 
22.6525 
20.3865 
21.2153 
19.5313 
18.8862 
23.3969 
18.0827 
13.5111 
15.0765 

• 

20.2305 

16.7532 

22.6424 

19.9668 

18.2051 

17.8381 

24.3107 

18.3838 

20.3366 

22.1725 

21.0945 

22.4640 

16.9179 

17.5244 

19.2749 

20.8204 

19.7751 

15.2829 

19.8066 

20.6209 

23.7180 

18.7036 

20.0765 

22.4412 

16.8714 

19.9066 

21 .9336 

19,2355 

20.5253 

19.6603 

17.9877 

184844 

17.7867 

14.0508 

15.9487 

21.3311 

20.6857 

17.0052 

19.5576 

28,6211 

18,4846 

20.9443 

18.4250 

19.3632 

21.8097 

19.0204 

19.0085 


+ 


Average  hourly 
wage  **  (3yrs) 


17.4044 

23.0273 

23.1398 

19.5011 

19.4014 

21.2608 

24.8587 

20.6232 

21.4572 

19.6845 

20.5000 

23.5510 

18.9332 

16.4179 

18.5813 

19.8034 

21.3500 

17.2267 

23,3724 

20.2068 

18.3668 

19.6881 

24.9529 

19.7763 

22.3055 

21.5664 

21.9803 

26,5235 

18.2592 

16.8351 

22.3214 

21.1462 
16.4763 
18.7289 
21.2025 
20,8818 
19.3653 
21.3141 
21 .6975 
18.7088 
21.7870 

24.1559 
22.1939 
20.5871 
18.3097 
18.1308 
20.7540 
16.2898 
16.2104 
22.0299 
24.0000 
18  0532 
20.4742 
29.9888 
18.3852 
21.2747 
20.0320 
20.2764 
22,9091 


201699 


28,0884 
24.9479 
25.6737 
19,8990 
19.2826 
22.9214 
24,4091 
21.2512 
23.0636 

• 

21.4374 
23.8353 
20.7413 

• 

18.5447 
14,8287 
22.9598 
20.1119 
25,4519 
20.1260 
19.3860 
21.0651 
27,8354 
21,5815 
22,2627 
21  6806 
24,9021 
26  4248 


19,7975 
22,4565 

« 

21.2980 
26.1272 
21.3313 

21.0799 

• 

19.1976 
21.3123 


23.5151 
21.2412 

20.3863 
22.2752 
15.5997 
17.9062 
23  1464 
241917 

20.9869 
34.3166 
18,5578 
22,2707 
21.8807 
20.7680 
25,8467 
25,1827 
26.2190 
22.8425 


20,1891 

23.3727 

23,8406 

19,3356 

19,4675 

21.6432 

23.9888 

20.7527 

21.9337 

19.6122 

20.3431 

23,5678 

19.2893 

15,0051 

17,3134 

16,6860 

21,5274 

17,8912 

23.8726 

20.1068 

18.6860 

19.5469 

25,7663 

19  9584 
21 ,6628 
21.8078 
22  5584 
25,0867 
17  6063 
17.1591 
20.8258 
20.2623 
21.2367 
15  8733 
19.8754 
22.4675 
21 .8627 
19.0657 
20.8409 
22  0619 
18.3084 
21  0077 
21.9336 
21.5147 
22.0747 
20.5276 
18.1462 
19,0118 
20.2587 
15.3438 
16.6729 
22.1849 
22.8979 
17.5279 

20  3528 
30.8814 
18.4750 

21  4967 
20.1148 
20.1127 
23.5584 
22.2199 
262188 
20.6574 


■  Benotes  wage  data  not  available  lor  the  provider  lor  that  year. 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— H(t>SPiTAL 
Wage 


D/TA), 


Wages— Continued 


160002 

160003 

160005 

160007 

160008 

160009 

160012 

160013 

160014 

160016  . 

160018  . 

160020  . 

160021  . 

160023  . 

160024  . 

160026  . 

160027  . 

160028  . 

160029  . 

160030  . 

160031  . 

160032  . 

160033  ., 

160034  .. 

160035  .. 

160036  .. 

160037  .. 

160039  .. 

160040  .. 

160041  .. 

160043  .. 

160044  .. 

160045  .. 

160046  .. 

160047  .. 

160048  .. 

160049  .., 

160050  ... 

160051  ... 

160052  ... 

160054  ... 

160055  ... 

160056  ... 

160057  ... 

160058  ... 

160060  ... 

160061  ... 

160062  ... 

160063  ... 

160064  ... 

160065  ... 

160066  ... 

160067  .... 

160068  .... 

160069  .... 

160070  .... 

160072  .... 

160073  .... 

160074  .... 

160075  .... 

160076  .... 

160077  .... 

160079  .... 

160080  .... 


■  Denotes  wage  data 
"  Based  on  the  sum  o 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


16.6003 

16.2208 

17.9405 

15.1738 

16.6193 

17.9886 

16.7112 

18.6304 

16.7146 

19.9747 

15.6141 

15.5384 

16.7617 

15.0099 

19.4764 

19.5260 

16.9417 

21.0000 

21.3457 

19.6182 

16.1267 

18.3168 

18.8859 

16.5957 

16.3991 

17.4558 

19.5045 

17.8647 

18.0667 

17.4435 

14.8564 

17.8323 

20.0611 

16.2737 

19.0787 

15.6856 

15.5673 

17.7878 

16.4261 

21.7647 

16.1981 

15.1674 

17.0172 

19.1378 

22.1061 

17.2825 

17.0938 

17.4388 

16.3583 

22.2131 

17.1043 

17.9971 

16.7833 

19.0572 

19.1640 

18.4588 

14.4141 

11.4997 

17.9513 

18.4613 

17.8824 

13.6658 

18.6333 

19.4925 


availabte  for  the  provider  for  that  year 
the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


Average  hourly 
wage  FY  2003 


17.6600 

17.5429 

19.3348 

14.9137 

16.7863 

19.0664 

17.9236 

20.3023 

18.7253 

21 .6050 

16.0793 

15.7960 

16.7920 

15.3854 

20.5622 

20.4567 

18.2081 

22.9000 

22.2106 

21.6899 

16.8957 

19.2464 

20.1916 

17.3644 

17.0165 

20.2598 

19.5067 

19.1998 

19.6339 

18.7943 

16.7841 

19.5552 

21.4757 

16.8665 

20.4259 

17.2709 

15.3233 

21.1184 

15.8213 

22.1933 

16.52^8 

17.6177 

17.9534 

19.6802 

22.2812 

17.7489 

17.2064 

18.8163 

17.3771 

25.2962 

17.0609 

19.3202 

17.6602 

20.5995 

20.5989 

17.7855 

15.3384 

15.5946 

18.4624 

20.7842 

19.1590 

15.0468 

20.5010 

19.6680 


Average  hourly 
wage  FY  2004 


19.9607 
17.5050 
20.3313 

* 

17.9463 


21.0541 
18.3097 
21.8400 

16.6092 


22.4256 
22.8967 

25.1998 
23.7268 
23.3687 
17.8994 
20.5024 
22.2660 
19.0684 


19.8851 
20.0567 

* 

15.5765 
19.0956 
22.1285 

22.1550 
18.1174 

• 

21.6247 


20.8345 
23.5663 


23.8367 

* 

20.4609 
19.9422 

21.7197 

* 

15.8236 
22.2989 
20.1603 

• 

21.6562 
21.1713 


Average  hourly 
wage  "  (3yrs) 


18.0502 

17.1062 

19.1990 

15.0384 

17.1044 

18.5265 

17.3007 

20.0165 

17.9036 

21.1711 

15.8463 

15.9961 

16.7772 

15.1953 

20.7981 

20.9474 

17.5712 

22.9593 

22.4567 

21.5386 

16.9687 

19.3173 

20.4096 

17.6441 

16.6797 

18.9565 

19.5056 

19.0101 

19.2064 

18.1971 

15.7233 

18.8738 

21.2575 

16.5694 

20.6216 

16.9461 

15.4375 

20.1164 

16.1223 

21.9810 

16.3650 

16.3808 

17.4726 

19.9113 

22.6513 

17.5106 

17.1526 

18.1382 

16.8751 

23.7172 

17.0808 

19.2300 

17.9572 

19.8512 

20.4818 

18.1126 

15.1936 

13.3036 

19.4707 

19.5562 

19.0456 

14.3610 

20.2670 

20.1081 
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Table  2— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


160081 

160082 

160083 

160085 

160086 

160088 

160089 

160090 

160091 

160092 

160093 

160094 

160095 

160097 

160098 

160099 

160101 

160102 

160103 

160104 

160106 

160107 

160108 

160109 

160110 

160111 

160112 

160113 

160114 

160115 

160116 

160117 

160118 

160120 

160122 

160124 

160126 

160129 

160130 

160131 

160134 

160135 

160138 

160140 

160142 

160143 

160145 

160146 

160147 

160151 

160152 

160153 

170001 

170004 

170006 

170008 

170009 

170010 

170012 

170013 

170014 

170015 

170016 

170017 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage**  (3yrs) 


17.4466 

19.1442 

20.4415 

19.5322 

20.7306 

21.6230 

19.7542 

21.3221 

23.4670 

21.2557 

19.1929 

* 

17.5308 

19.0477 

• 

22.3655 

23.8098 

* 

17.3449 

18.3526 

19.9688 

17.9614 

18.4210 

19.6767 

14.2573 

14.8904 

16.1660 

17.0633 

17.9251 

20.4731 

18.5675 

19.5732 

22.8552 

17.6094 

18.7835 

« 

15.2722 

16.4927 

• 

16.6790 

17.7860 

• 

16.8670 

16.8997 

* 

15.0880 

16.0710 

• 

18.9788 

19.6314 

22.1741 

20.1161 

14.4837 

*' 

18.2741 

19.6168 

« 

17.4829 

21.0060 

23.2832 

17.3474 

19.4385 

19.89N36 

18.0097 

18.8936 

19.5110 

16.7779 

17.7577 

* 

17.9873 

18.2938 

• 

20.6215 

20.9959 

21.9299 

14.9965 

15.1104 

* 

17.2450 

19.6950 

20.4038 

15.4834 

14.9449 

16.7574 

16.5006 

18.0532 

19.1743 

16.5654 

16.9991 

17.6815 

16.6993 

18.4261 

19.6923 

18.7615 

20.1682 

22.3228 

19.4472 

17.1480 

16.9466 

15.6789 

15.0577 

• 

18.1469 

18.8469 

21.2843 

191600 

19.9144 

21 .2279 

19.4903 

17.8643 

20.0149 

17.2112 

18.0113 

• 

15.6666 

16.2628 

* 

16.0424 

16.5397 

18.0485 

15.3012 

14.6396 

• 

18.7711 

18.3973 

17.1491 

18.3957 

• 

18.5630 

19.6155 

22.1666 

18.1467 

17.2792 

• 

17.4497 

18.1287 

19.0623 

16.9092 

17.8887 

* 

17.7010 

19.0576 

20.6638 

19.4041 

21.6062 

22.7993 

17.2177 

18.3398 

* 

15.9500 

17.0750 

« 

21.2085 

22.7004 

23.5212 

17.9218 

18.5120 

19.8150 

16.1442 

17.2262 

• 

17.5982 

19.1982 

19.4488 

16.8412 

17.7061 

18.2351 

23.1349 

25.0508 

25.8246 

19.4584 

19.5990 

20.6294 

18.4432 

20.2412 

21.8587 

19.4667 

20.1852 

21 .4954 

18.4931 

19.6044 

21.3416 

17.1302 

17.2443 

18.0485 

20.0675 

22.1023 

22.9479 

19.5994 

19.7908 

21.6323 

18.9934 
20.6308 
21 .4372 
20.1491 
18.2672 
23.1166 
18  5909 
18.6779 
15.1176 
18.4608 
20  0542 
18  1925 
15.8700 
17.2349 

16  8833 
15  5905 
20  2613 
170012 
18.9247 
20.6810 
18.8668 
18.7905 
17.2637 
18.1453 
21.2145 
15.0564 
19.1223 
15.7259 
17.9155 
17.0701 
18.2708 
20.3906 
17.7185 
15.3496 
19.4799 
20  1448 
190751 
17.6110 
15.9651 
16.8699 
14.9483 
18.6129 

17  7222 
20.1522 
17.6980 
182106 
17.3945 
19.0955 
21.2446 
17.7679 
16.5042 
22.4610 
18.7852 
16.6775 
18.7531 
17.6303 
24.6993 
19.9051 
20.2179 
20.4080 
19.7473 
17.4844 
21.7131 
20.3473 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

••  Based  on  the  sum  of  the  salaries  and  hours  computed.for  Federal  FYs  2002,  2003,  and  2004. 
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170018 
170019 
170020 
170022 
170023 
170024 
170025 

170026  , 

170027  . 

170030  . 

170031  . 

170032  . 

170033  . 

170034  . 

170035  . 

170038  . 

170039  . 

170040  . 

170041  ., 

170044  .. 

170045  .. 
170049  .. 

170051  .. 

170052  .. 

170053  .. 

170054  .. 

170055  .. 

170056  .. 
170058  .. 

170060  .. 

170061  .. 
170063  .. 

170066  ... 

170067  ... 

170068  ... 
170070  ... 

170072  ... 

170073  ... 

170074  ... 

170075  ... 

170076  ... 

170077  ... 

170079  ... 

170080  ... 

170081  ..., 

170082  .... 

170084  .... 

170085  .... 

170086  .... 

170088  .... 

170089  .... 

170090  .... 
T70093  .... 

170094  .... 

170095  .... 

170097  .... 

170098  .... 

170099  

170101  

170102  

170103  

170104  ..... 

170105  

170106  


'  Denotes  wage  data  i 
"  Based  on  the  sum  i 


Provider  No. 


Average  hourly 
wage  FY  2002 


olltie 


available  tor  the  provider  for  that  year, 
salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


15.3237  1         14.8794  1         16  9170 

16.9362 

17.4699  1         18.7916 

18.1325 

19.1416 

1          20.6658 

19.18a 

20.326S 

21.1947 

19.2441 

19.6533 

21.6273 

14.3604 

15.0081 

16.1196 

18.7182 

19.1720 

19.2124 

14.8974 

16.9094 

17.0837 

17.8690 

18,4466 

20.7776 

15.9282 

12.9413 

* 

14.2151 

16.4660 

* 

16.3449 

15  2207 

* 

19.1952 

.  20.4533 

20.0627 

16.9586 

17.8239 

18.1073 

17.0945 

19.8334 

* 

13.8582 

15.2505 

* 

17.0774 

18,5780 

18.4473 

21.0617 

23.1014 

24.5234 

12.4488 

9.9263 

13.9710 

17.3254 

• 

* 

25.8331 

20,5454 

* 

20.7921 

21.2917 

22.9404 

16.4851 

16.9003 

* 

15.2283 

16.0948 

15.8809 

14.6133 

14.3628 

• 

14.6354 

15.2814 

18.5239 

18.2607 

18.1783 

* 

18.3550 

19.7369 

17.1872 

19.5415 

20.1090 

23.0649 

18.9853 

17.5290 

* 

15.0258 

15.6412 

* 

14.1185 

13.7611 

"           * 

16.2891 

16.8009 

* 

14.9921 

20.7945 

* 

17.0022 

19.2629 

20.5512 

14.0627 

14.8348 

15.0540 

12.7709 

* 

* 

17.7056 

17.7586 

• 

17.3699 

17.6543 

18.5446 

13.6816 

14.4939 

15.6809 

14.6409 

14.9392 

13.9104 

•  14.1376 

14,6378 

11.5902 

16.7227 

« 

14.8293 

13.6794 

15.0079 

14.6823 

15.0840 

* 

13.7462 

14.8154 

15.9973 

13.0519 

13.6517 

* 

17.5422 

21.8907 

17.2585 

19.7182 

20.7298 

22.1067 

13.4860 

• 

* 

15.4860 

20.2263 

* 

10.9444 

23.6837 

16.3550 

14.0276 

14.7803 

15,0308 

21.2035 

21 .2484 

20.1253 

15.3532 

16.1078 

•♦ 

17.7540 

18.6023 

18.9865 

16.6210 

17.3480 

18.6676 

14.3370 

16.5247 

15.8118 

18.0143 

17.3381 

17.9291 

14.2447 

14.4499 

• 

17.9530 

18.6172 

20.1264 

21.0049 

22.0671 

23.6589 

16.7403 

18.2788 

18.3824 

17.7467 

* 

« 

Average  hourly 
wage  **  (3yrs) 


15.7229 
17.7083 
9.3514 
20.2097 
20.2090 
15.1666 
19.0231 
16.3226 
19.0432 
14.2743 
15.2706 
15.7798 
19.9270 
17.6353 
18,4676 
14,5672 
18.0348 
22.7728 
11.9108 
17.3256 
22,7910 
21.7361 
16.6903 
15.7508 
14.4847 
16.1318 
18.2208 
18.5237 
20.9522 
18.2470 
15.3202 
13.9331 
16.5466 
17.6559 
18.8725 
14.6220 
12.7710 
17.7331 
17.8791 
14.6514 
14.7742 
14.2439 
13.7740 
14.4977 
14.8705 
14.8264 
13.3503 
18.9901 
20.8528 
13.4860 
18.1131 
15.3916 
14.6148 
20.9151 
15.7358 
18.4524 
17.5026 
15.5495 
17.7556 
14.3487 
18.9371 
22.2552 
17.8166 
17.7468 


Ny 
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Table  2— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  20C2  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


170109  .. 

170110  .. 

170112  .. 

170113  .. 

170114  .. 

170115  ., 

170116  ., 

170117  ., 

170119  .. 

170120  . 

170122  . 

170123  . 

170124  . 
170126  . 
170128  . 

170133  . 

170134  . 
170137  . 
170139  . 

170142  . 

170143  . 

170144  . 

170145  . 

170146  . 

170147  . 

170148  . 

170150  . 

170151  . 

170152  . 
170160  . 
170164  . 
170166  . 
170171  . 

170175  . 

170176  . 
170180  . 

170182  . 

170183  . 
170185 
170186 
170187 
170188 
170189 
180001 
180002 
180004 
180005 
180006 
180007 
180009 
180010 
180011 
180012 
180013 
180014 
180016 
180017 
180018 
180019 
180020 
180021 
180023 
180024 
180025 


Average  hourly 
wage  FY  2002 


16.9782 
18.5731 
15.4049 
14.6486 
16.2645 
12.9216 
18.1830 
16.8237 
15.2708 
17.4917 
21.1769 
23.6534 
15.0596 
13.5736 
14.1676 
18.8119 
14.6799 
19.3118 
14.3001 
17.7134 
16.0415 
20.4392 
19.0142 
21.7919 
17.6717 
19.1942 
15,9072 
14.3668 
15.6423 
14.4732 
17.4072 
12.7507 
13.1792 
20.1907 
23.5043 
8.6352 
21.3454 
19.5182 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage"  (3yrs) 


20.4885 
17.5798 
17.7149 
22.4634 
10,3400 
17.9491 
21.0608 
19.6311 
19.0526 
19.0646 
19.7418 
21.3361 
21.1458 
15.6583 
15.4892 
17.8285 
18.0111 
17,0618 
17,4717 
16.5040 
15.4180 


18.3483 

21.0637 

15,8097 

16.4938 

13,9726 

13,0253 

19.4278 

16.8301 

15.1982 

18.2832 

21.4588 

25,2122 

16,3925 

14.5527 

17.6259 

19.9778 

15.1932 

19.3344 

14.8157 

19.0547 

16.3258 

20.8488 

20.1494 

25.2520 

18.4634 

24.4828 

14.9718 

14.5002 

16,0930 

17.0629 

17.0791 

16.5113 

14.7051 

20.8671 

23.5743 

21.9797 
16.6577 
26.8136 
33.2457 


20.8169 
19.8195 
18.0494 
23.4941 
11.2872 
18.6823 
21,7746 
19.4210 
22.6798 
19.6614 
20.0950 
23.0067 
19.7242 
16.7649 
18.1529 
19,5953 
19.4391 
16.5376 
19.0574 
19.6313 
17.1875 


20.7581 
16.5883 

19.9957 
17.4687 

20.8800 


18.5895 
22  2681 
25.0073 


20.0593 

2t.4394 

19.8269 
18.0308 
23.9179 
20.5143 
27.0312 
18.2480 
26.3491 
16.3723 
15.7242 


17.8131 
14.7251 
22.5605 
25.5404 
25.0933 
23.2115 
19.6919 
26.8307 
285602 
20.8289 
25.2504 
28.1999 
22.2674 
20.5135 
19.8552 
22.6704 
14.4066 
21.3545 
22.4450 
22.6846 
18.8056 
20.2758 
21.0512 

* 

20.5203 
18.0329 
17.5670 
,20.8416 
20.9964 
17.6330 

22.3922 
18.3306 


18.8210 

18.8196 

15.6012 

16.7158 

15.7793 

12  9743 

19.4962 

16.8270 

15.2357 

18.1013 

21.6171 

24.6043 

15.7353 

14.0496 

15.6677 

19  6138 

14.9285 

20.0379 

14.5522 

18.8721 

16.8248 

21 .2803 

19.9005 

24.7198 

18.1292 

22.6386 

15.7462 

14.8570 

15.8733 

15  6980 

17  2470 
15.5313 
14.2074 
21.1305 
24.2059 
14.1579 
22.1999 
18.5350 
26.8217 
30.5574 
20.8289 
25.2504 
28,1996 
21,1866 
19.2747 

18  5287 
22,8061 
11.8905 

19  3281 
21,7873 
20,6134 
20.1971 
19.6759 
20.3043 
22.1047 
20.4674 
16.8060 
17  0578 
19  3979 
19  4334 
17.0802 
18.2571 
19.4653 
16.9977 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

••  Based  on  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


45516 


Table  2.— H<)Spital 
Wage 


Data) 


Wages- Continued 


180026 
180027 
180028 
180029 
180030 
180031 
180032 
180033 

180034  . 

180035  . 

180036  . 

180037  . 

180038  . 

180040  . 

180041  . 

180042  . 

180043  . 

180044  . 

180045  . 

180046  ., 

180047  .. 

180048  .. 

180049  .. 

180050  .. 

180051  .. 

180053  .. 

180054  .. 

180055  .. 

180056  .. 

180058  .. 

180059  .. 

180063  ... 

180064  ... 

180065  ... 
180066'... 
180067  ... 

180069  ... 

180070  ... 
180072  ... 

180078  ... 

180079  ... 

180080  ... 

180087  ... 

180088  ... 

180092  .  ., 

180093  .... 

180094  .... 

180095  .... 
180099  .... 

180101  .... 

180102  .... 

180103  .... 

180104  .... 

180105  .... 

180106  .... 
180108  .... 

180115  .... 

180116  .... 

180117  

180118  

180120  

180121  

180122  

180123  


*  Denotes  wage  data 
"Based  on  the  sum  a 
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^)^««^°,^  HOURLY  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  naqq 

;,tZed  ^"^  "^'^^  ""'"'^  '''^'  ""'"'"  """  3-^^^"  A^^"^^^  °^  HOSPITAL  AVERAG°^^ 


Provider  No. 


Average  hourly 
wage  FY  2002 


15.0118 
17.5286 
.     15.7005 
17.7248 
17.9543 
13.1848 
17.2784 
15.4131 
16.3991 
21.3666 
20.1860 
21.2184 
18.5923 
21.2229 
16.3699 
17.1519 
14.6526 
19.4984 
20.8455 
21 .2080 
18.6938 
17.7816 
16.5459 
17.1493 
17.5441 
15.8994 
20.0946 
15.8422 
17.5881 
14.5355 
14.7032 
12.4448 
15.5066 
11.1934 
19.8956 
20.1712 
16.2916 
15.9362 
17.2347 
21.7116 
15.9048 
16.6428 
15.6089 
22.1774 
18.3597 
17.8492 
13.6233 
13.9050 
13.2991 


18.5240 
20.3490 
19.3922 
16.6997 
15.2895 
14  4740 
16.9096 
18.6077 
23.0192 
16.9250 
15.3115 
20.0494 
18.1930 
21.1067 


n>i 


avaitabte  for  the  provider  for  that  year, 
the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


Average  hourly 
wage  FY  2003 


13.9959 

19.6928 

26.2220 

20.0841 

17.5043 

17.1003 

17.2362 

17.0498 

17.0349 

22.4651 

20.6951 

21.0177 

19.3837 

22.2270 

17.5950 

15.5660 

17.2414 

21.1057 

20.7498 

21.6955 

17.8625 

18.3151 

17.8418 

19.4992 

18.3028 

17.3167 

17.4354 

16.6072 

18.7038 

14.8840 

17.2542 

14.7338 

16.3894 

11.0966 

20.7907 

20.2762 

19.0836 

15.4643 

17.0576 

23.7765 

18.1683 

17.6735 

16.2378 

22.8908 

18.8964 

17.7592 

14.3306 

15.4478 

14.0464 

21 .0704 

18.8169 

20.9598 

20.2731 

18.2976 

15.5278 

14.8720 

18.0951 

19.2389 

20.7961 

17.9017 

16.4226 

16.9570 

18.7549 

21.5962 


Average  hourly 
wage  FY  2004 


15.5354 
20.5017 
20.6324 
20.4262 


24.3874 
22.2389 
22.7893 
20.6888 
23.2341 
19.1325 

20.6499 
21.8163 
22.1027 
23.1139 
17.8574 
20.0114 
18.5188 
19.9082 
18.8186 
17.6239 
19.1340 
17.8704 
19.4072 


15.5077 
21.1067 

* 

21.1883 

22.0056 

20.3982 

16.9892 

17.5411 

23.4616 

18.0472 

18.9582 

16.4726 

23.7217 

19.6790 

18.8469 

15.7641 

15.9881 

14.0115 

224094 

20.1885 

21.3867 

21.3866 

18.3521 

15.4937 

16.7327 

19.2396 

20.5453 

17.7885 

* 

20.4507 
16.9881 


Average  hourly 
wage  **  (3yrs) 


14.8403 

19.2757 

19.9445 

19.4335 

17.7176 

14.6814 

17.2589 

16.2281 

16.7087 

22.7541 

21.0630 

21.7251 

19.5760 

22.2487 

17.6429 

16.2972 

17.2898 

20.8254 

21.2441 

22.0204 

18.1198 

18.6877 

17.6210 

18.8700 

18.2489 

16.9255 

18.8876 

16.7352 

18.5962 

14.7232 

15.8589 

14.2770 

17.5598 

11.1508 

20.6121 

20.7541 

18.5550 

16.1274 

17.2563 

23.0019 

17.3416 

17.7773 

16.1124 

23.0858 

18.9885 

18.1473 

14.5357 

15.0485 

13.7738 

21.7406 

19.1448 

20.8948 

20.3724 

17.7554 

15.4371 

15.3846 

18.0795 

19.4231 

20.4030 

17.4046 

17.0636 

17.9386 

18.4837 

21.3452 
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TABLE  2.— HOSPITAL  AVERAGE  HOURLY  WAGE  FOR  FEDERAL  FISCAL  YEARS  2002  (1998  WAGE  DaTA),  2003  (1999 

Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


180124 
180125 
180126 
180127 
180128 
180129 
180130 
180132 
180133 
180134 
180138 
180139 
180140 
180141 
180142 
180143 
190001 
190002 
190003 
190004 
190005 
190006 
190007 
190008 
190009 
190010 
190011 
190013 
190014 
190015 
190017 
190018 
190019 
190020 
190025 
190026 
190027 
190029 
190034 
190036 
190037 
190039 
190040 
. 190041 
190043 
190044 
190045 
190046 
190048 
190049 
190050 
190053 
190054 
190059 
190060 
190064 
190065 
190071 
190077 
190078 
190079 
190081 
190083 
190086 


18.8487 
14.9314 
14.3551 
17.6365 
18.2817 
22.3536 
20.6450 
19.5884 
21.7800 
14.5387 
20.2102 
20.5350 
15.2719 
23.8930 
20.7510 

18.1514 

19.8834 

19.9121 

18.3620 

17.5161 

17.5911 

14.4720 

19.2456 

15.9731 

16.5020 

15.6351 

15.5019 

17.8015 

18.9896 

17.5381 

11.1898 

18.3788 

17.6840 

16.8686 

18.5015 

17.4761 

19.1967 

18.0754 

20.0300 

19.9878 

19.0376 

21 .7376 

17.9535 

15.5618 

17.4471 

21 .2853 

20.4458 

168136 

17.7417 

16.2854 

13.0080 

18.9059 

15.8373 

17.8443 

18.2466 

18.3091 

16.4138 

16.5536 

16.9383 

17.9403 

14.9707 

18.4951 

16.5074 


Average  hourly 
wage  FY  2003 


19.7138 
22.6609 
14.8501 
18.0498 
18.7194 
15.6637 
21.9413 
19.8393 
23.2679 
16.5901 
19.8524 
20.3816 
14.6466 
20.3404 

* 

21.3197 

18.8583 

20.6057 

19.5115 

19.6755 

19.0994 

17.7333 

16.3633 

22.4797 

16  0395 

17.7616 

15.7319 

16.7770 

18.6929 

19.7673 

19.8449 

13.1355 

18.7344 

18.7252 

18.1892 

19.0130 

18.4070 

18.7344 

19.2007 

21 .2960 

14.1323 

18.7625 

23.1819 

19.5511 

15.5645 

17.6788 

22.0065 

20.2414 

16.6848 

18.5902 

16.9053 

13.4768 

17.7269 

17.8651 

19.9121 

19.7215 

18.3280 

16.3822 

16.8829 

19.5879 

18.8187 

14.7919 

16.2970 

17  6237 


hourly 

Average  hourly 

Y2004 

wage"  (3yrs) 

20.5369 

19.6944 

* 

17.5824 

14.5644 

14.5905 

20.0059 

18.6352 

19.8502 

18  9725 

14.1861 

16.9914 

23.4982 

22.0567 

19.9358 

19.7903 

* 

224729 

* 

15.5000 

23.0996 

21.0830 

20.6287 

20.5179 

* 

14.9413 

22.6722 

22.1534 

• 

20.7510 

20.1309 

207446 

20.4946 

19.2128 

20.7172 

204121 

20.7504 

20.0615 

20.5272 

19  5326 

20.0551 

18  8486 

18.8115 

18  0279 

17.9392 

163508 

20.3278 

20.6463 

17.5144 

16.4753 

18.1797 

17.4941 

15.4699 

15.6120 

18.7538 

16.9778 

17.0630 

17.8584 

20.6167 

19.7967 

18.3528 

18.5693 

19  2055 

14.0443 

20.8193 

19.3423 

18.5659 

18  3279 

19.9968 

18.3102 

19.9229 

19.1670 

19.4057 

18.4089 

* 

18.9666 

16.8439 

18  0233 

233903 

21  5497 

15.6062 

16.9453 

20.4900 

19.4221 

22.9262 

22.6065 

21 .9983 

19.8665 

15.7333 

15.6215 

17.7460 

17.6341 

22.8709 

22.1191 

21.1019 

20.5823 

18  1698 

17  2383 

19.3768 

18.5593 

18.6663 

17.3158 

13.8037 

13.4554 

19.9370 

18.8703 

18.3334 

17.3742 

20.2207 

193688 

21.1262 

19.7488 

20.3583 

19.0184 

* 

16.3974 

17.0480 

16.8252 

19.8607 

18.8295 

20.5000 

19.0592 

1 1 .4756 

13.7796 

18.4954 

17.7997 

18.2005 

17.4309 

*  Denotes  wage  data  not  available  for  the  provider  for  tfiat  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— Ht)SPiTAL 
Wage 
Wages 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Continued 


DikTA) 


Provider  No. 


Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  **  (3yrs) 

19.9362 

20.4725 

18.6738 

19.7186 

15.0395 

15.2055 

15.5151 

15.2626 

16.2351 

19.8201 

19.0519 

18.4143 

17.3258 

17.3637 

16.9519 

17.2138 

21.0847 

21 .4328 

20.7537 

21.0874 

19.0635 

19.0545 

23.1606 

20.4338 

20.7870 

21.1614 

22.0190 

21.3440 

14.4158 

15.6415 

* 

15.0851 

18.5908 

19.9117 

20.3114 

19.6058 

15.8187 

16.3641 

16.6515 

16.2945 

15.7313 

15.2652 

16.5007 

15.8208 

20.6508 

21,3622 

24.4380 

22.2154 

22.0741 

24.2806 

* 

23.0835 

* 

19.0411 

* 

19.0411 

13.9209 

13.5044 

13.6101 

13.6758 

22.7583 

24.0098 

25.4984 

24.0286 

17.3757 

18.3223 

17.8297 

17.8503 

16.3776 

17.8543 

17.5060 

17.2223 

17.2309 

17.6708 

* 

17.4476 

15.3742 

16.7189 

17.7811 

16.6133 

20.1206 

22.8245 

23.3859 

22.1043 

19.8298 

20.1401 

21 .5692 

20.4994 

20.8770 

21.5869 

23.8786 

22.1716 

14.0379 

14.5586 

15.2678 

14.6311 

18.8958 

19.7483 

21.3154 

20.0242 

15.1393 

15.7834 

13.4062 

14.7514 

12.4507 

* 

• 

12.4507 

21.3454 

23.0213 

24.4908 

22.9222 

15.1662 

15.6286 

* 

15.3892 

14.6829 

14.8738 

15.4029 

14.9883 

16.2280 

19.0464 

* 

17.6182 

18.4405 

18.3513 

21.3838 

19.3822 

16.2505 

16.4402 

17.4407 

16.7345 

21 .9607 

20.9312 

22.1502 

21.6747 

14.7202 

15.2732 

16.3596 

15.4387 

'  15.5338 

19.4518 

19.3245 

17.9652 

16.4722 

16.5153 

18.4197 

17.1004 

15.5210 

16.2783 

17.3402 

16.3739 

22.0319 

22.7142 

25.1136 

23.3179 

16.0442 

17.6573 

18.0528 

17.2654 

20.4078 

21.6307 

23.2361 

21.7367 

18.4662 

19.3139 

19.8428 

19.2603 

15.9280 

15.7807 

16.5322 

16.0786 

20.1962 

20.9645 

20.7350 

20.6423 

18.2379 

19.0473 

20.2791 

19.2845 

17.7611 

15.5795 

'  17.2643 

16.7861 

14.5222 

16.2045 

* 

15.4153 

23.0934 

* 

* 

23.0934 

20.4580 

23.0144 

22.7574 

22.0818 

22.2316 

21.7051 

25.2536 

23.0962 

19.7794 

20.3679 

22.3318 

20.8422 

12.0372 

* 

« 

12.0373 

20.7102 

23.1997 

23.6016 

22.4491 

16.0752 

16.7402 

17.1805 

16.6637 

19.8436 

18.6583 

20.6096 

19.6762 

20.5852 

20.7351 

29.7870 

23.2575 

17.4078 

16.7272 

* 

17.0775 

15.8985 

13.7951 

16.2819 

15.2413 

19.6911 

19.7218 

21.9141 

20.4097 

18.6138 

19.1961 

20.7601 

19.5709 

20.2082 

20.9871 

21.6908 

21.0235 

15.3522 

17.8288 

19.7776 

17.7558 

21.6852 

22.3510 

24.1667 

22.7347 

19.7421 

21.7185 

21.4335 

20.9991 

190088 
190089 

190090 
190095 
190098 
190099 
190102 
190103 
190106 
190109 
190110 
190111 
190112 
190113 
190114 
190115 
190116 
190118 
190120 
190122 
190124 
190125 
190128  . 

190130  , 

190131  . 

190133  . 

190134  . 

190135  . 

190136  . 
190140  . 
190142  . 

190144  . 

190145  . 

190146  . 

190147  . 

190148  . 

190149  . 

190151  . 

190152  . 
190156  . 
190158  . 

190160  . 

190161  . 

190162  . 
190164  . 
190167  . 
190170  . 
190173  . 

190175  . 

190176  . 

190177  . 

190178  . 

190182  . 

190183  . 

190184  . 

190185  . 

190186  . 

190190  . 

190191  . 

190196  . 

190197  . 

190199  . 

190200  . 

190201  . 


*  Denotes  wage 
"Based  on  the 


da  a 


not  available  for  the  provider  for  that  year 

of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No, 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


hourly 

Average  hourly 

i'2004 

wage  "  (3yrs) 

22.4062 

22,4391 

24.9518 

23,3496 

26.1231 

23,1780 

20.2374 

19  4986 

24.2892 

22,5212 

21.5325 

20,4305 

23.0838 

18,5667 

21.6207 

20,5593 

• 

17.7247 

24  4661 

228193 

• 

20,6799 

• 

19  7601 

15.4026 

15,3226 

24.2462 

24.2462 

18.6672 

18.6672 

21.6050 

19  8942 

22.0701 

22.2222 

* 

18,4971 

• 

20.0361 

21.0603 

19,3368 

25,1116 

23,3957 

24.9041 

23,2536 

21.8529 

20  5012 

22.8909 

20.4397 

• 

16,7047 

21.1330 

19,6434 

23.1114 

21,4018 

27,0798 

24,8624 

24,9925 

22  6569 

• 

20,2063 

22,9698 

21  5997 

22  9023 

21,6004 

19,7172 

18.5708 

21,0156 

20.2414 

21.2180 

20.0108 

18,8262 

17,5634 

23,0487 

21,1916 

25,1723 

23,7287 

23,5414 

22,0096 

22.6534 

20,7355 

* 

22,0751 

22.1333 

21,2851 

21.8528 

20  5334 

21.3816 

20,1961 

• 

19,7244 

234391 

22,2180 

• 

22  0712 

19.0536 

18,5591 

• 

19,0402 

• 

18.2587 

23.0135 

22.2678 

19.5890 

18.3751 

22.6614 

20.9120 

25.6975 

24.9889 

23.0790 

23.7255 

29.4841 

27.2832 

24.7185 

22.9229 

24,7327 

21 .6597 

27,5104 

24.9372 

24.6569 

22.4641 

23,4889 

21.7419 

23,7761 

21.2714 

22,3262 

21.3567 

25,2892 

23.7249 

190202  

190203  

190204  

190205  

190206  

190207  

190208  

190218  

190231 

190236  

190238 

190239 

190240  

190241  

190242  

200001  

200002  

200003  

200006 

200007  

200008  „ 

200009 

200012 

200013 

200016  

200018  

200019 

200020  

200021  

200023  .-. 

200024  

200025 

200026  

200027  

200028  

200031  :. •. 

200032  

200033 

200034  

200037  

200038 

200039  '.. 

200040  

200041  

200043  

200050 

200051 ; 

200052 

200055 

200062  

200063  

200066  

210001  

210002  

210003  

210004  

210005  

210006  

210007  

210008 

210009  

210010  

210011 

210012  


21 .7931 
20.5784 
19.3737 
21.3307 
19.0216 
16.9641 
19.2992 
17.7247 
21.1982 
20.6799 
19.7601 
14.3579 


18.2513 

22.3035 

18.4141 

21.0922 

18.1681 

21.5556 

21.4763 

19.1047 

17.9378 

17.1187 

17.8675 

19.9245 

22.3355 

20.7361 

20.2063 

20.8336 

20.4165 

17.9021 

19.4220 

18.8763 

16.1641 

19.4613 

22.4685 

20,4941 

20,3015 

21 ,2632 

20,1508 

18,9580 

18,8131 

19,4295 

20,2014 

22,0712 

17.^271 

18,5983 

18,4279 

21.2121 

17.0570 

18.6617 

23.5132 

26.0447 

24.9760 

21.3829 

19.3682 

23.8840 

21.2895 

20.7479 

19.5908 

21.4043 

21.3977 


22.4701 
23.0636 
22,9134 
18.8750 
21 .7867 
20.7024 
17.6834 
20.7290 

* 

22.5796 


16.0658 


19.7903 
22.3145 
18,5779 
18,9818 
19,0387 
23.2883 
23.3090 
20.5141 
20.3793 
16.2939 
19,8848 
21,1893 
24.7433 
22  0144 

21,0633 
21,4247 
18,1459 
20,2100 
19,8886 
17,7875 
20,9148 
23,6298 
21,8266 
19,5004 
22,9220 
21 ,5695 
20,7744 
20,2986 
20,0280 
23.0314 

• 

18.9290 
19.4998 
18.0949 
22.5265 
18.4281 
21,5280 
26.5907 
22.3090 
27.2278 
22.5304 
20.8607 
23.4582 
21 .0767 
20.8476 
20.4097 
20.4017 
24.8430 


■  Denotes  wage  data  not  available  for  the  provider  for  that  year 

"  Based  on  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004, 
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Table  2.— H<bspiTAL 
Wage  Data) 


Wages— Continued 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
.  AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 

Average  hourly 

Average  hourly 

Averagfe  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  **  (3yrs) 

19.4505 

23.1649 

23.0151 

21.9197 

18.7448 

239651 

23.8419 

22.0261 

26.5193 

24.7441 

27.2632 

26.1662 

18.5079 

18.2963 

19.0248 

18.6083 

22.8553 

23.6442 

25.3112 

23.9214 

20.6025 

21.5429 

23.5259 

21.9407 

24.5744 

25.6728 

27.6680 

25.9838 

22.9989 

24.4815 

26.7837 

24.7914 

24,4280 

24.7858 

24.8939 

24.7076 

21.2769 

21.4910 

22.8882 

21.8653 

13.8668 

20.7986 

* 

16.5220 

17.1060 

16,2219 

19.3517 

17.5295 

19.4157 

20,4027 

22.4054 

20.7783 

25.4939 

24.7605 

26.2082 

25.5405 

20.9574 

21 .9547 

20.7801 

21.2193 

20.1955 

20.0825 

20.3407 

20.2132 

23.7588 

22.8303 

25.0300 

23.8986 

19.4144 

22.6812 

22.8827 

21.5075 

20.8317 

21.6662 

21.6973 

21,4040 

20.5528 

21.1659 

23.5536 

21,8146 

24.9762 

25.9701 

26.5696 

25.8902 

21 .3559 

23.3583 

24.0987 

22,9560 

23.4252 

23.7067 

25.4729 

24,1964 

22.4000 

22.9504 

22.2177 

22,5015 

23.0917 

22.9540 

23.8101 

23.2851 

12.1467 

13.5654 

1 1 ,8350 

12.5334 

24.6921 

24.9381 

24.4328 

24,6715 

19.3022 

21.1056 

24.7148 

21,8854 

23.6476 

24.8949 

25.7103 

24.7772 

23.2730 

25.1694 

27.3551 

25.2404 

26.5272 

23.8025 

27.4218 

25.8633 

22.9593 

22.6958 

23.5881 

23,1051 

26.0076 

25.6142 

27,3520 

26.3322 

16.3191 

17.4250 

22,0351 

18.6822 

25.6052 

* 

* 

25.6053 

26.5846 

26.4566 

-  25.8377 

26.3021 

16.1931 

20.8975 

22.5454 

20.0819 

22.9064 

23.4091 

25.8030 

24.0472 

/  24,5840 

25.4158 

26.3348 

25.4205 

17.9319 

17.6069 

18.8150 

18.0852 

22.6337 

23.8920 

27.1576 

24.5485 

22.0796 

24.2393 

25,6647 

24.0447 

22.0067 

23.4009 

24,5021 

23.3133 

29.5290 

20.6390 

32.2266 

26.8387 

31 .2303 

31.1041 

32.0521 

31.4899 

23.1893 

24.1348 

25.0272 

24.1474 

23.0951 

24.6149 

25.7740 

24.4672 

25.1568 

25.9000 

28.9024 

26.5392 

19.8551 

19,9268 

21.6620 

20.5000 

22.4295 

22,5375 

23.5737 

22.8711 

21.9316 

23.8620 

24.1071 

23.3004 

22.8593 

22.0003 

23.2374 

22.6994 

21.0630 

24.1251 

31.4858 

25.0402 

25.6560 

25.7660 

27.4792 

26.3128 

18.7429 

18.9012 

20.0816 

19.2486 

29.3091 

28.3832 

30.8324 

29.5603 

20.3609 

21.8156 

25.4500 

22,4846 

23.1892 

25.7456 

26.8486 

25,2168 

24.4091 

25.5771 

28.2182 

25.9570 

22.3162 

22.9821 

* 

22,6423 

27.5034 

28.6790 

28.8184 

28.3414 

26.0473 

28,4675 

* 

27.2387 

23.3149 

24.1931 

26.1955 

24.5514 

27.2689 

25.4358 

26.7688 

26.4669 

210013  .. 

210015  .. 

210016  .. 

210017  .. 

210018  .. 

210019  .. 

210022  .. 

210023  .. 

210024  .. 

210025  .. 

210026  .. 

210027  .. 

210028  .. 
210029,. 
210030  .. 

210032  ... 

210033  .. 

210034  ... 

210035  ... 

210037  ... 

210038  ... 

210039  ... 

210040  ,.. 

210043  ... 

210044  ... 

210045  ... 

210048  ... 

210049  ... 
210051  ... 

210054  ... 

210055  ... 

210056  ... 

210057  ... 

210058  ... 

210059  ... 

210060  ... 

210061  .. 

220001  ... 

220002  ... 

220003  ... 
220006  ... 
220008  ... 

220010  ... 

220011  ... 

220012  ... 

220015  ... 

220016  ... 

220017  ... 

220019  ... 

220020  ... 

220024  ... 

220025  ... 

220028  ... 

220029  ... 

220030  ... 

220031  ... 
220033  ... 

220035  ... 

220036  ... 
220038  ... 

220041  ... 

220042  ... 
220046  ... 
220049  ... 


'Denotes  wage 

"Based  on  the 


dan 


not  available  for  the  provider  (or  that  year 

of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage**  (3yrs) 


220050 
220051 
220052 
220057 
220058 
220060 
220062 
220063 
220064 
220065 
220066 
220067 
220070 
220071 
220073 
220074 
220075 
220076 
220077 
220079 
220080 
220081 
220082 
220083 
220084 
220086 
220088 
220089 
220090 
220092 
220095 
220098 
220100 
220101 
220104 
220105 
220106 
220108 
220110 
220111 
220116 
220119 
220123 
220126 
220133 
220135 
220154 
220163 
220171 
23tXX)1 
230002 
230003 
230004 
230005 
230006 
230013 
230015 
230017 
230019 
230020 
230021 
230022 
230024 
230027 


22.5265 
21 .7357 
23.5225 
25.8064 
26.8345 
28.0794 
20.2254 
20.8079 
22.7497 
20.1424 
23.4477 
27,5405 
20,9128 
27,4151 
26,1328 
24,3057 
22,5329 
23,2795 
26.1545 
22,0769 
22.1971 
29.6682 
22.1453 
22.5815 
25.3761 
26,7778 
23.4258 
25.4106 
23.3049 
24.7905 
21.7851 
23.1547 
27.5841 
27.0711 
28.7258 
21.9185 
25.9277 
23.4975 
29.1648 
24.7510 
32.0049 
23.8785 
32.4678 
23.6045 
29.3911 
28.3648 
21.1563 
29  2299 
24.9261 
20.0438 
23.0439 
21.2215 
20.5005 
17.0943 
20.4978 
22.2211 
20.6464 
22.9755 
23.6674 
21 .8526 
19.8256 
21.9129 
24.9664 
19.6393 


23.3330 
22.4826 
25.4091 
26.2945 
21.6814 
28.3950 
22.5567 
21.8365 
24.0982 
21 .5657 
24.5463 
28.2685 
23.9850 
27.7679 
27.4778 
25.3331 
24.6982 
24.1224 
27.1503 
25.7305 
22.9911 
31.1326 
23,2818 
27,2605 
26,0395 
28,7324 
25,0671 
25.3521 
26.0265 
29.4173 
22.6828 
24.7180 
26.8001 
28,0856 

25,5692 

27.6812 

24.5939 

30.6173 

26.7573 

28,5716 

24.6344 

29.6084 

23.8123 

29.8366 

29.6837 

23.3590 

29  3552 

27.3487 

23.3051 

24.3115 

21.6493 

22.4538 

20.5596 

20.6985 

20.0954 

21.9499 

25.7900 

23.8779 

28.8869 

20.9145 

21.8808 

26.2155 

22.5114 


23.7326 
22.2965 
26.3043 

22.4885 
29.6960 
22.6598 
23.3704 

• 

22.4143 
27.5575 
22.4968 
26.2697 
27.7773 
27.9309 
25.7840 
26.0527 
24.8040 
26.7020 

24.7399 

23.9542 
28.3533 
26.8596 
29.4911 
26.5849 
28,9252 
26,5552 

* 

23.7629 
26.2287 
27.0265 
26  9992 

• 

26.7570 

• 

26.0166 
33.0445 
27.7395 
30.9871 
25.9789 

26.9853 
33.0819 
31.9159 
25.6070 
29.9312 
27.2647 
22.0875 
23.7972 
22.4322 
23.0827 
20.3750 
22.0733 
20.4633 
21.7640 
26.1609 
24.7472 
25.8267 
22.0757 
22.2179 
24.7364 
21.2223 


23.2036 
22.1608 
25.1274 
26.0375 
23.6768 
28.7409 
21,8448 
22,0573 
23.3816 
21,3853 
25.2252 
25.8119 
24,8446 
27.6608 
27.1753 
25.1801 
24.4363 
24.0785 
26.6704 
23.1834 
23.3385 
30.4202 
23.1292 
25.8389 
261410 
28.2821 
250216 
26.5987 
25,3702 
26,0747 
22,7845 
24,7066 
27,1375 
27,3742 

.•  28.7258 
249300 
26.8476 
247052 
30.9588 
26.3905 
30.4812 
24.8166 
31 .0767 
24.8811 
30.7739 
30.1085 
23.4930 
29  6034 
26.5898 
21  7854 
23.6903 
21.7672 
21.9931 
19.2300 
21.1112 

•  20,9362 
21  4230 
24,9780 
24.1266 
25.0794 
20,9148 
22,0038 
25.2298 
21,0886 


*  Denotes  wage  data  not  available  for  tt>e  provider  for  that  year 

"  Based  on  ttie  sum  of  the  salaries  and  fiours  computed  for  Federal  FYs  2002,  2003.  and  2004, 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


230029 

230030 

230031 

230032 

230034 

230035 

230036 

230037 

230038 

230040 

230041 

230042 

230046 

230047 

230053 

230054 

230055 

230056 

230058 

230059 

230060 

230062  , 

230065 

230066  . 

230069  , 

230070 

230071  . 

230072  . 

230075  . 

230076  . 

230077  . 

230078  . 

230080  . 

230081  . 

230082  . 
230085 

230086  . 

230087  . 
230089  . 

230092  . 

230093  . 

230095  : 

230096  . 

230097  . 
230099 

230100  . 

230101  . 

230103  . 

230104  . 

230105  . 

230106  . 

230107  . 

230108  . 
230110  . 

230115  . 

230116  . 

230117  . 

230118  . 

230119  . 

230120  . 

230121  . 
230124- . 
230128  . 
230130  . 


'  Denotes  wage  i 
•'Based on ttie  i 


Provider  No. 


Average  hourly 
wage  FY  2002 


22.1782 

18.6406 

19.9465 

24.8930 

19.4366 

17.7490 

23.8398 

23.2751 

21.9692 

20.7841 

21.7364 

21.3870 

25.3206 

22.3595 

26.8917 

20.8014 

20.8492 

17.8091 

21 .0303 

20.7092 

19.8987 

18.8039 

22.7416 

23.0475 

24.2470 

21.5666 

23.1337 

20.4456 

22.5866 

24.7010 

20.2823 

17.9868 

20.2104 

19.0199 

19.0419 

23.4996 

20.1730 

19.9700 

22.6994 

20.7738 

20.6314 

17.6444 

22.7785 

21.1254 

21.7513 

17.3842 

20.5315 

11.3429 

24.1238 

22.6098 

21  6825 

17.1386 

20.3437 

19.7262 

19.6281 

14.5692 

25.6797 

20.6797 

22.6555 

20.5306 

21.3342 

189981 

24  0724 

22.1775 


Average  hourly 
wage  FY  2003 


d<  ta 


not  available  for  the  providef  tor  ttiat  year 

ottha  salanes  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 


24.9754 

19.2441 

19.4676 

22.8436 

17.9276 

20.5906 

25.1507 

22.7382 

20.9389 

20.2451 

23.2870 

20.7745 

26.1787 

23.7178 

23.5702 

22.2105 

20.8930 

17.3516 

21.6619 

20.6540 

20.5120 

18.2283 

23.3414 

23.2790 

25.0212 

21.2476 

23.6398 

22.6533 

22.3632 

26.9662 

22.6781 

191638 

19.1810 

20.0464 

18.2165 

24.5765 

20.1461 

20.6619 

23.1023 

22.3437 

21.0274 

18.0582 

24.3004 

22.5006 

22.3422 

18.2477 

22.5159 

18.5254 

25.5606 

23.0086 

22.9909 

18.9985 

21 .4592 

21 .0925 

21 .0361 

15.6064 

25.5154 

20.2770 

23.9898 

20.6105 

21.4615 

20.9641 

24.4952 

23.5123 


Average  hourly 
wage  FY  2004 


26.7646 
19.9853 
22.1874 
23.8366 
18.5767 
18.0735 
25.9801 
24.4115 
23.4685 
21.8062 
24.2297 
21.8240 
282320 
24.3622 
26.1415 
23.0818 
20.9350 

* 

22.4516 
21.2743 
22.3513 

* 

26.3217 
23.9696 
26.0438 
22.8588 
23.6674 
22.9626 
22.6799 

29.2041 
20.5427 
20.2405 
20.4289 
21  3101 
24.2802 
27.8923 
22.2688 
23.3847 
22.3122 
25.1213 
19.1810 
26.7156 
22.9902 
23.5490 
19.8016 
22.3310 
19.4434 
27.4119 
23  9851 
23.1961 

19.9843 
21.5523 


28  1220 
22.2209 
25.3562 
22.7243 
22.3708 
22.0096 

* 

23.7854 


Average  hourly 
wage  **  (3yrs) 


24.5358 

19.3164 

20.5558 

23.8513 

18.6094 

18.7098 

25.0254 

23.4697 

22.1152 

20.9418 

23.0470 

21  3299 

26.5218 

23.4689 

25.5713 

21.9613 

20.8938 

17.5708 

21.7265 

20.8742 

20.9455 

18.4950 

24.0577 

23.4290 

25.1015 

21.8801 

23.4732 

22.0164 

22.5400 

25.7305 

23.7945 

19.2537 

19.8736 

19.7958 

19.3810 

24.1339 

22.4120 

20.9389 

23.0660 

21.8236 

22.3453 

18.3175 

24.6007 

22.2246 

22.5510 

18.4668 

21.7559 

16.3738 

25.7958 

23.2114 

22.6494 

18.1307 

20.6199 

20.7782 

20.3009 

15.0755 

26.4781 

21.0377 

24.0351 

21.0521 

21 .7224 

20.6756 

24.2953 

23.1764 


Federal  Register /Vol.  68,  No.  148/Friday,  August  1,  2003/Rules  and  Regulations 


45523 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


230132 

230133 

230135 

230141 

230142 

230143 

230144 

230145 

230146 

230147 

230149 

230151 

230153 

230154 

230155 

230156 

230157 

230162 

230165 

230167 

230169 

230171 

230172 

230174 

230175 

230t76 

230178 

230180 

230184 

230186 

230188 

230189 

230190 

230191 

230193 

230195 

230197 

230199 

230201 

230204 

230205 

230207 

230208 

230211 

230212 

230213 

230216 

230217 

230219 

230222 

230223 

230227 

230230 

230235 

230236 

230239 

230241 

230244 

230253 

230254 

230257 

230259 

230264 

230269 


26.1946 
17.1058 
20.5637 
22.4570 
23.5621 
16.7948 
23.4237 
19.2638 
21.2260 
23.2755 
18.8005 
23.3967 
18.7403 
15.4362 
20.5409 
25.6228 
17.3571 
21.7148 
23.8881 
22.9745 
24.3874 
17.1282 
21 .4675 
22.7304 

23.8204 
17.3030 
18.5744 
19.7717 
15.7837 
16.2975 
17.9218 
26.4687 
18.4861 
19.8287 
22.9228 
24.0854 
20.6580 
18.0787 
23.4966 
15.9314 
21.2483 
16.7454 
21.8581 
24.2611 
15.5469 
21.0710 
22.2698 
20.0442 
21.9711 
22.6887 
22.3155 
22.3097 
17.7197 
25.9676 
17.8168 
20.7297 
22.2697 
21 .0433 
22.6335 
21.3880 
22.3969 
17.4864 
24.0992 


27.3637 
19.0770 
18.4193 
24.4560 
25.0282 
18.2700 
23.3295 
17.9811 
22.3838 
26.5260 
19.9577 
24.3705 
20.0098 
16.7152 
20.7546 
27.2254 

22.7984 

24.7959 

24.1344 

28  1039 

16.1129 

22.1709 

23.5025 

14.4932 

24.9032 

17.3428 

19.6062 

20.6406 

19.1289 

16.8687 

19.1990 

244643 

20  6633 

21.5358 

23.4647 

25.5312 

22.4592 

18.2486 

24.5127 

18.1551 

20.9059 

17.8118 

21.1245 

24.6420 

17.1062 

22.2137 

24  1455 

18.1277 

23.2545 

25.2666 

25.8826 

22.1703 

17.5940 

25.3251 

18.9790 

21.8472 

23.1175 

22.7706 

23.3714 

23.1794 

23.1768 

18.6598 

24.3772 


29.0292 
20.4801 
19.8290 
23  9885 
22,9036 
19.5446 
23.6959 
15  8192 
21.3539 

• 

20.8933 
23.8527 
22.8584 

18.0743 
27.7164 


25.9534 
24.7935 
24.9264 
19.9097 
23.0023 
244671 
22  5965 
246675 

• 

20.9832 
21  4031 
21.6148 
18.8076 
22.7783 
27.3430 

• 

22.8917 
25.3285 
26.9840 


24.4095 

* 

22.2848 
20.3171 

• 

26.0656 

23.4262 
24.3649 

* 

24.6101 
28.5549 
27.7510 
23.9568 
19.9118 
25.7463 
19  8370 
24.2063 
23.9004 

24.2594 
24.8070 
24.8598 
17.4847 
25.3368 


27  5003 
18:9081 
19.6840 
23.6151 
23.7956 
18,1583 
23  4486 
17.6120 
21  6475 
24,7445 
19.8319 
23,8745 
20,5717 
16,0814 
19.8594 
26.8324 
17,3571 
22,2573 
24,8621 
23,9629 
25.7012 
17.6776 
22.2346 
23.5848 
17.8784 
24.4504 
17.3243 
19.7598 
20.6108 
18.4668 
17.2358 
19.9127 
26,0988 
195216 
21.3669 
23.9218 
25.4785 

21  5622 
18  1632 
24.1113 
17,0325 
21.4738 
18  1693 
21.4701 
249839 
16  3453 

22  2338 
23.6068 
19.1295 
23.2761 
25,4631 
25,3402 
22,8400 
18,3853 
256755 
18,8918 
22,3226 
23.0804 
21.8858 

23  4070 
22.9716 
23.5220 
178541 
24.6276 


*  Oerrates  wage  data  not  available  for  the  provider  for  that  year, 

"  Based  on  the  sum  of  \he  salaries  and  hours  computed  tor  Federal  FYs  2002,  2003,  arKj  2004, 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages-  -Continued 


230270 

230273 

230275 

230276 

230277 

230279 

230280 

230283 

230286 

230287 

230288 

240001 

240002. 

240004 

240005 

240006 

240007 

240008 

240009 

240010 

240011 

2400 T3 

240014  . 

240016  . 

240017  . 

240018  . 

240019  . 

240020  . 

240021  . 

240022  . 

240023  . 
240025  . 

240027  . 

240028  . 

240029  . 

240030  . 

240031  . 
240036 

240037  . 

240038  . 

240040  . 

240041  . 

240043  . 

240044  . 

240045  . 
240047  . 

240050  . 

240051  . 

240052  . 

240053  . 

240056  . 

240057  . 

240058  . 

240059  . 
240061  . 

240063  . 

240064  . 

240065  . 

240066  . 
240069  . 

240071  . 

240072  . 

240073  . 
240075  . 


*  Denotes  wage  i 
••  Based  on  the  > 
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Provider  No. 


Average  hourly 
wage  FY  2002 


22.5985 
22.8715 
20.8985 
25.8709 
23.9771 
17.8074 
18.3497 
22,5082 


25.6936 

23.2307 

24.4030 

20.3193 

23.0715 

19.0850 

23.3783 

17.1187 

25.4752 

21 .5875 

21.7544 

24.2610 

22.201 1 

18.9272 

184268 

23  1477 

20.8849 

20.1457 

21.3234 

22.8224 

20  0308 

16.7758 

25.1934 

20.0164 

20.1653 

19.3983 

22.1721 

20.1195 

24.3957 

23.1352 

21.8655 

16.9859 

20  3339 

24.1557 

23.8098 

21.6499 

22.5855 

23.8693 
23.7139 
24.8686 
18.4009 
23.7808 
25.9951 
24.4031 
22.8578 
14.8734 
24.1143 
21.7991 
21.2463 
20  9529 
17  3559 
21.3357 


Average  hourly 
wage  FY  2003 


d^  ta 


not  available  for  the  provider  tor  that  year. 

of  the  salaries  and  hours  computed  for  Federal  PKs  2002. 2003,  and  2004. 


25.2665 
24.1278 
32.0037 
22.3313 
24.3351 
18.3256 


47.5925 
22.5420 

26.6372 

24.2214 

25.6238 

20.2389 

25.7288 

20.7189 

22.7437 

17.4518 

28.3796 

22.5188 

25.1560 

25.2306 

23.3772 

19.3431 

23.6092 

24.0613 

20.6819 

19.0469  I 

23.0394  i 

22  3002  I 

20.7672  I 

18.3837 


Average  hourly 
wage  FY  2004 


22.8842 
25.8466 
29.4179 
23.4929 
25.3378 
21 .2467 

25.0038 


30.3423 
28.2239 
24.7674 
26.8197 

* 

29.5789 
21.4367 


29.0955 
24.0365 
27.3855 
26.5144 
25.2629 
21  6243 
27.3634 
25.1331 
24.7516 
23.9570 
23.4702 

21.2597 
18.3340 


23.0440 

21.2343 

20.9799 

22.0200 

21  7620 

23.4390 

22.5436 

23.4857 

21.4275 

21.8392 

26.4513 

28.9676 

22.8191 

21.3870 

21 .9054 

* 

18.0186 

19.5532 

22.5750 

22.7482 

24.2936 

259223 

25.3233 

29.6184 

23.1109 

24.7589 

23.2612 

• 

22.3485 

23.5899 

24.4191 

26.7122 

24.8549 

28.5169 

25.3984 

27.7600 

19.0506 

• 

25.3847 

27.0517 

27.9151 

28.7372 

25.8594 

26.7960 

24.6785 

24.9928 

14.4623 

♦ 

25.5163 

27.4066 

23.3373 

25.6943 

22.6332 

24.8036 

21.5455 

• 

17.9013 

* 

21.9160 

24.4084 

Average  hourly 
wage  "  (3yrs) 


23,5619 

24.2438 

26.3638 

23,8465 

24.5551 

19.1913 

18.3498 

23.8515 

47.5929 

22.5420 

30.3422 

26.9164 

24.0905 

25.6037 

20.2771 

26.1049 

20.4240 

23.0360 

17.2880 

27.6985 

22.7468 

24.7029 

25.3969 

23.6323 

19.9559 

22.7452 

24.1004 

21.9956 

20.9424 

22.5966 

22.5542 

20.6915 

178317 

25.1933 

21.3892 

21  0838 

21.5566 

22.7589 

21.1496 

26.5881 

22.2562 

21.8860 

18.2400 

21.8790 

24.7977 

26.0294 

23.1788 

22.9217 

22.9828 

25.0197 

25.8728 

26.0195 

18.6980 

25.4242 

27.5834 

25.7034 

24.2158 

14.6647 

25.7241 

23.6461 

22.9056 

21.2512 

17.6278 

22,5903 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  hospital  Average  Hourly 
Wages— Continued 


Provider  No, 

Average  hourly 
wage  fY  2002 

240076  

22  3280 

240077  

20  3445 

240078  

25  1082 

240079  

18  8345 

240080 

25  5619 

240082 

18  7995 

240083  

21  0317 

240084 

21  7421 

240085  

20  9778 

240086  

18  1401 

240087  , 

21  3323 

240088 

23  1056 

240089  

21  1989 

240090  

—       19  2166 

240093  

20  2400 

240094  

22  0247 

240096 

21  0417 

240097  „.. 

27  9496 

240098  ;. 

24  2296 

240099  

15  4964 

240100  

20  8325 

240101 

19  9837 

240102  

16  3659 

240103  

18  7510 

240104  

23  5351 

240106  

23  5005 

240107  

20.9004 

240108  

18  2427 

240109  

16  3216 

240110  : 

21  0277 

2401 1 1  '. 

17  8617 

240112  

16  6244 

240114  ,. 

17  3682 

240115  

23  8675 

240116 

18  3520 

240117 

1 7  9941 

240119  ,. 

21  8289 

240121  ... 

22  2266 

240122  

21  2876 

240123  

18  3941 

240124  

20  4728 

240125 

14  9708 

240127  

1 7  9724 

240128  

16  3608 

240129 

16  5209 

240130  

16  4271 

240132 

231452 

240133  

19  5293 

240135  

15  7015 

240137  _  . 

21  5073 

240138  

16  7332 

240139  

20  5496 

240141 

23  1009 

240142' 

29  2238 

240143  

20  4266 

240144  

21  4469 

240145 

19.0689 

240146 

16  5412 

240148 

19  5204 

240150  

20  8331 

240152 

22.4744 

240153 

193336 

240154 

21  5052 

240155 

20  9385 

Average  hourly 
wage  FY  2003 


23.6159 

22.1509 

26.2576 

18  2929 

26,3071 

20.2018 

22.3484 

23.1951 

20.7535 

18.1497 

21.2116 

24.6260 

21.3949 

21.0856 

20.7138 

22.5923 

20.2992 

29.7597 

23.9626 

18.8139 

24.1875 

22.1329 

15.5114 

21.0182 

25.1139 

23.9677 

21.2163 

17.6500 

15.1369 

21.7340 

19.9712 

17.2437 

18.3415 

24,6529 

17.3460 

18.6677 

23.0230 

22.4858 

20.7795 

18.9494 

21 .2023 

17  3846 

16.4294 

17.5611 

17.7242 

17.7634 

24.5633 

20.8958 

15.6298 

21.6644 

19.1676 

21.0163 

23.6498 

24.0719 

20.7307 

23.1661 

17.6747 

17.3275 

19.5372 

23.3857 

24.1818 

18.6556 

21.5859 

23.6944 


Average  hourly 
wage  FY  2004 


26.7112 
18.9735 
27.5066 
20.6644 
27.8807 

• 

24.4352 
23.9942 


20.1003 
25.5587 
23.4029 

22.3968 
24.4166 

34.2812 


24.7500 
24.3455 

• 

20.2325 
27  4947 
25.5890 
24.5581 

14.5891 


27.0312 

20.1436 

24  5455 
23.5331 
200721 
23.5138 

19.3859 
20.1960 


26.7063 
23.6068 
17.8575 
23,1752 

• 

22,4472 
25,1597 

18.9442 

22  6062 


25.4031 
21.3809 


Average  hourly 
wage  "  (3yrs) 


24.3211 
20.4406 
26.3275 
19.2023 
26.6115 
19.5072 
22.5864 
22.9738 
20.8640 
18.1450 
20.8883 
24.4549 
21 .9959 
20.2006 
21  1802 
23.1169 
20.6594 
30.8115 
24.0891 
17.0132 
23.2514 
22.2487 
15.9578 
19.9774 
25  4150 
244099 
22.1688 
17.9383 
15.2649 
21  3899 
189100 
16  9303 
17.8558 
25.2010 
17.8140 

18  9763 
22.4209 

23  1566 
21.8695 

19  1239 
21.7551 
16.1716 
17.7982 
17.9593 
17.1253 
17.0885 
24.8516 

21  3584 
16.3349 
22.1872 
17.8651 
21 .2707 

24  0447 
26.3951 

20  0050 

22  2972 
19.4589 
16.9537 
19.5281 
21.8697 
24.1733 
18.9785 
21.4857 
22  3046 


*  Oemtes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  ttie  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages-  -Continued 


Provider  No. 


Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002  • 

wage  FY  2003  - 

wage  FY  2004 

wage  "  (3yrs) 

13.7309 

20.0571 

* 

16.8744 

15.9014 

16.4990 

* 

16.1985 

16.8809 

18.0542 

* 

17.5023 

19.1542 

19.3296 

20.4807 

19.6719 

20.4760 

22.2009 

* 

21.3326 

19.4131 

19.4496 

21.5002 

20.1541 

16.3958 

* 

* 

16.3959 

20.3779 

21.5994 

* 

20.9960 

18.5172 

19.6732 

« 

19.0959 

20.8606 

20.3699 

* 

20.6109 

18.5187 

t8.3183 

* 

18.4146 

20.4004 

17.7557 

19.8250 

19.2836 

16.8917 

17.6979 

* 

17.2977 

21.2736 

23.2471 

24.8879 

23.1462 

18.4664 

26.6381 

* 

22.8029 

25.3479 

26.2793 

27.2901 

26.3467 

14.9076 

18.7517 

* 

16.6495 

25.2814 

26.0927 

27.4330 

26.3128 

24.5664 

25.6060 

26.6545 

25.6507 

30.6260 

34.7849 

32.8805 

32.7909 

* 

* 

27.5104 

27.5104 

19.2756 

20.2019 

20.9338 

20.1232 

18.6938 

19.6081 

21.6643 

20.0536 

16.7570 

18.7331 

* 

17.7556 

18.3860 

19.2913 

20.9295 

19.5583 

12.5834 

13.7341 

* 

131962 

17.5192 

19.4531 

20.3061 

19.0833 

19.7562 

20.9757 

21.2226 

20.6508 

15.8506 

15.8096 

* 

15.8287 

17.7283 

18.0463 

19.7610 

18.4932 

14.6101 

16.0233 

17.6204 

16.0381 

16.7579 

17.4032 

15.6117 

16.4987 

11.7249 

16.6522 

19.3794 

15.3452 

20.5976 

18.8850 

19.0435 

19.5747 

13.1687 

14.7291 

16.8783 

14.8458 

18.0956 

19.9070 

22.9085 

20.3396 

16.2698 

19.6575 

19.1877 

18.3910 

10.5844 

12.7242 

15.8485 

12.9174 

12.3434 

13.8210 

14.7354 

13.5480 

12.9899 

14.8394 

* 

13.8135 

20.3625 

21.9075 

21.2651 

21.1983 

14.5445 

15.1790 

17.5936 

15.6987 

16.0682 

14.8216 

* 

15.4307 

26.6173 

25.5089 

27.2140 

26.4270 

18.3825 

19.8779 

21 .0894 

20.1840 

17.5957 

• 

• 

17.5957 

15.0941 

16.9132 

• 

15.9970 

17.0399 

18.8231 

20.3681 

18.7749 

16.8349 

18.3861 

17.1071 

17.4370 

16.1913 

17.6247 

17.0469 

16.9644 

12.7156 

14.3994 

16.6348 

14.4707 

17.7019 

18.8434 

16.8610 

17.7868 

15.1409 

16.4502 

16.8729 

16.1389 

18.3364 

19.6513 

20.8178 

19.5733 

17.6531 

18.3858 

19.4367 

18.4780 

16.6500 

18.4025 

17.7554 

17.5544 

16.7321 

19.0321 

20.371 1 

18.6909 

21.8988 

22.7225 

25.3236 

23.3569 

14.7461 

16.0109 

* 

15.2694 

17.6649 

19.4976 

19.3636 

18.8723 

12.1635 

12.8275 

13.4396 

12.7838 

15.1159 

16.0234 

16.6723 

15.9407 

10.4900 

10.1212 

10.5027 

10.3736 

16.1838 

16.6316 

19.0571 

17.2494 

240157 

240160 

240161 

240162 

240163 

240166 

240169 

240170 

240171 

240172 

240173 

240179 

240184 

240187 

240193 

240196 

240200 

240207 

240210 

240211 

240213 

250001 

250002 

250003 

250004 

250005 

250006 

250007 

250008 

250009 

250010 

250012  , 

250015 

250017 

250018 

250019  . 

250020  . 

250021  . 
250023  . 
250024 
250025  . 
250027  . 

250029  . 

250030  . 

250031  . 

250032  . 

250033  . 

250034  . 

250035  . 

250036  . 

250037  . 

250038  . 

250039  . 

250040  . 

250042  . 

250043  . 

250044  . 

250045  . 

250047  . 

250048  . 

250049  . 

250050  . 

250051  . 
250057  . 


'  Denotes  wage 
■■  Based  on  ttie ; 


dita 


not  availatste  for  the  provider  for  that  year. 

of  ttie  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
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Provider  No. 


250058 

250059 

250060 

250061 

250063 

250065 

250066 

250067 

250068 

250069 

250071 

250072 

250077 

250078 

250079 

250081 

250082 

250083 

250084 

250085 

250088 

250089 

250093 

250094 

250095 

250096 

250097 

250098 

250099 

250100 

250101 

250102 

250104 

250105 

250107 

250109 

250112 

250117 

250119 

250120 

250122 

250123 

250124 

250125 

250126 

250128 

250131 

250134 

250136 

250138 

250141 

250145 

250146 

250148 

250149 

250150 

250151 

260001 

260002 

260003 

260004 

260005 

260006 

260008 


Average  hourly 
wage  FY  2002 


15.7197 

16.6494 

16.1804 

11.5108 

13.3092 

13.6904 

16.1742 

16.8522 

13.4127 

16.8980 

12.3488 

18.9487 

13.7404 

15.9739 

16.5835 

19.0358 

17.1427 

16.6065 

20.6429 

15.4477 

18.2736 

14.3027 

16.1506 

18.5063 

17.4217 

19.0584 

15.5741 

18.3874 

15.1265 

17.8688 

17.7194 

18.9348 

18.7651 

15.5133 

15.0737 

21.3867 

16.3640 

16.9787 

16.1218 

16.7182 

19.2990 

18.7863 

13.2490 

21.2660 

21.9101 

16.1418 

12.4557 

18.5142 

21 .3497 

20.4550 

19.6692 

11.2120 

14.7781 

19.4233 

15.2318 

21 .8599 

* 

20.1560 
21 .6597 
15.4482 
13.7035 
23.9681 
20.0994 
16.8893 


Average  hourly 
wage  FY  2003 


16.2623 

17.9507 

12.6893 

12.0186 

15.0894 

15.0507 

17.2711 

18.3773 

13.2644 

18.5782 

13.1934 

21.0602 

13.9479 

17.4118 

16.1483 

18.1848 

17.3096 

16.3054 

21 .0870 

16.7377 

19.3976 

15.0238 

16.8647 

18.9681 

18.4944 

19  3630 

16.3328 

18.8163 

15.9867 

19.7559 

17  6704 

19.8487 

19.0165 

16.1480 

16.5635 

24.5760 

16.6447 

15.9335 

16.5700 

18.1428 

19.8033 

22.1376 

14.4008 

21.9366 

19.0168 

15.9958 

11.2470 

21.4489 

20.0333 

19.3446 

21.6835 

11.2021 

15.4061 

23.1459 

15.7537 

* 

* 

20.9620 

23.4259 

16.2023 

15.2735 

22.5860 

22.1692 

18.2114 

Average  hourly 

1   Average  hourly 

wage  FY  2004 

wage"  (3yrs) 

16.5565 

16.1875 

19.0733 

17.8262 

14.0155 

14.2269 

1 1 .4573 

11.6591 

• 

14.1572 

16.2010 

14.9097 

16.1044 

16.5014 

20.0430 

18.4322 

16.3759 

14.2410 

21.2224 

18.7343 

13.7056 

13.0670 

20.7827 

20.1324 

14.0318 

13.8984 

17.5186 

17.0110 

21.3505 

18.0112 

20.4513 

19.1805 

19.5962 

18.0482 

19.5217 

17.6288 

22.4632 

21 .3407 

18.0473 

16.7196 

* 

18.8261 

16.0202 

15.0666 

17.4413 

16.7983 

19.9619 

19.1031 

18.6616 

181868 

20.7246 

19.7069 

18.8398 

16.9174 

17.9562 

18.4324 

18.2504 

16.5120 

18.8877 

18.8640 

• 

17.6984 

21.3213 

200396 

20.5035 

19  4465 

17.0135 

16.2367 

16.7104 

16  0939 

• 

22.9646 

16.8696 

16.6208 

18.8863 

17.1858 

17.1373 

16,5802 

22,9071 

18.9423 

19.7966 

19.6361 

22.2184 

21.1030 

15.6866 

14.4505 

253415 

22.8644 

20.1117 

20.3133 

15.8352 

15.9898 

11.5396 

11.7049 

22.0310 

20.5243 

21  9977 

21  1329 

21.2490 

20.3584 

22.5187 

21.4042 

• 

11.2080 

16.9341 

15.6577 

* 

21.1903 

16.4228 

15.8106 

* 

21.8600 

20.4581 

20.4581 

22.6646 

21.2406 

24.6812 

23.4142 

<6.5931 

16.0798 

16.4424 

15.0947 

255927 

24.0655 

24.1078 

22  0536 

21.6256 

18.7442 

*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

■■  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
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Provider  No. 


Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  **  (3yrs) 

18.2863 

19.0654 

20.1679 

19.1754 

19.5059 

20.3279 

21.1624 

20.3470 

17.1662 

17.3810 

17.7853 

17.4521 

16.1825 

17.3772 

18.4857 

17.3402 

17.8817 

18.3849 

21.7581 

19.2237 

16.9914 

17.9796 

20.7837 

18.6298 

12.5301 

13.6120 

14.3278 

13.5417 

» 

18.3629 

* 

18.3629 

20.2241 

'   21.0314 

22.4709 

21.2482 

21.6237 

23.3527 

27.2478 

23.9117 

17.7772 

18.7707 

20.5417 

18.9739 

17.8649 

18.5665 

19.6324 

18.6837 

15.7815 

15.6095 

16.9968 

16.1784 

17.0965 

18.2804 

19.3535 

18.2493 

22.0362 

23.1505 

22.9973 

22.7247 

21.1858 

20.1832 

22.0390 

21.1257 

11.9215 

12.8349 

• 

12.3857 

19.7249 

225379 

24.3626 

22.0014 

19.6728 

20.3847 

21.8830 

20.6295 

20.4902 

20.5439 

21.6108 

20.9281 

13.0071 

15.1611 

15.0468 

14.4184 

18.8104 

20.1242 

19.4559 

19.4803 

14.6644 

15.9689 

* 

15.3281 

18.0140 

18.5132 

20.0422 

18.9525 

18.7514 

20.8821 

» 

19.9434 

15.9206 

16.7879 

18.2413 

17.0028 

19.2247 

20.2724 

22.4585 

20.5821 

21.0602 

22.4800 

26.6363 

23.4107 

16.8520 

17.8142 

20.8510 

'     18.4171 

18.0914 

19.1044 

21.1297 

19.4548 

16.5166 

17.4110 

18.9606 

17.6806 

20.6242 

23.0188 

* 

21 .7799 

15.4214 

17.9547 

* 

16.6421 

19.7144 

16.5704 

15.8404 

17.4526 

17.0546 

16.2074 

17.2807 

16.8654 

15.7112 

17.1343 

18.7280 

17.2320 

21.3138 

22.0091 

25.2958 

22.8789 

18.8973 

19.7231 

21.1284 

19.8962 

17.8033 

18.3749 

17.5188 

17.8922 

20.0975 

20.6671 

22.0058 

20.9509 

15.3460 

15.3139 

* 

15.3302 

15.1837 

14.5499 

14.9791 

14.8944 

19.4240 

20.7947 

22.0951 

20.7923 

13.9510 

18.7384 

11.2251 

14.4396 

15.9182 

16.9496 

17.8184 

16.9459 

19.8915 

20.4033 

18.7639 

19.6422 

19.4482 

20.5830 

21.9947 

20.6796 

14.9463 

16.0586 

16.9217 

15.9818 

16.1453 

16.4816 

• 

16.3135 

14.6832 

13.1617 

13.6815 

13.7659 

20.3053 

20.2471 

22.6627 

21.1095 

15.9858 

18.2853 

• 

17.1198 

20.7051 

21.5137 

22.7394 

21.6591 

15.2927 

16.7579 

17.2049 

16.4038 

21.5464 

22.0772 

23.9975 

22.5709 

18.5395 

19.7308 

20.1043 

19.4945 

20.7292 

21.6999 

22  8156 

21.7294 

22.5972 

22.8259 

23.5009 

22.9961 

19.0632 

18.6965 

19.6203 

19.1454 

16.6523 

16.5439 

* 

16.5979 

20.6361 

21.2133 

24.1041 

22.0613 

19.7146 

19.9144 

21.6192 

20.4243 

20.3176 

21.6624 

.  22.4769 

21.5601 

24.8181 

22.8005 

24.6572 

24.0540 

260009 
260011 
260012 
260013 
260015 
260017 
260018 
260019 
260020 
260021 
260022 
260023 
260024 
260025 
260027 
260029 
260030 
260031 
260032 
260034 
260035 
260036 
260039 
260040 
260042 
260044 
260047 
260048 
260050 
260052 

260053  , 

260054  , 

260055  . 
260057  . 
260059  . 

260061  . 

260062  . 

260063  . 

260064  . 

260065  . 

260066  . 

260067  . 

260068  . 
260070  . 

260073  . 

260074  . 

260077  . 

260078  . 

260079  . 

260080  . 

260081  . 

260082  . 

260085  . 

260086  . 
260091  . 

260094  . 

260095  . 

260096  . 

260097  . 
260100  . 

260102  . 

260103  . 

260104  . 

260105  . 


*  Denotes  wage 
"  Based  on  tfie : 


dita 


not  available  for  the  provider  tor  ttiat  year 

of  ttie  salaries  and  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  hospital  Average  Hourly 
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_  Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


260107 

260108 

260109 

260110 

260113 

260115 

260116 

260119 

260120 

260122 

260123 

260127 

260128 

260131 

260134 

260137 

260138 

260141 

260142 

260143 

260147 

260148 

260158 

260159 

260160 

260162 

260163 

260164 

260166 

260172 

260173 

260175 

260176 

260177 

260178 

260179 

260180 

260183 

260186 

260188 

260189 

260190 

260191 

260193 

260195 

260197 

260198 

260200 

260207 

260208 

270002 

270003 

270004 

270006 

270007 

270009 

270011 

270012 

270014 

270016 

270017 

270019 

270021 

270023 


20.4269 
20.0034 
14.8181 
18.3227 
16.2223 
17.4698 
14.9812 
17.2942 
16.4904 
16.0931 
14.6822 
18.4026 
12.6414 
18.4154 
17.5127 
19.4697 
23.2364 
19.1893 
17.3084 
13.9040 
14.7769 
11.3524 
12.7699 
19.7951 
16.5792 
21.4099 
15.8593 
15.1211 
21.1224 
16.0772 
14.2090 
17.5625 
21.6044 
21.9014 
20.2796 
22.7185 
18.9881 
21.3175 
19.6026 
22.5060 
16.4233 
19.3419 
18.1604 
20.2577 
19.7068 
20.5453 
19.7552 
20.6888 


19.2387 
22.5019 
19.4834 
17.0715 
13.8824 
20.8238 
21.1653 
19.7878 
19.9859 
18.6149 
20.0152 
15.4128 
16.9457 
22.7181 


22.5214 
20.9029 
15.9724 
19.5633 
16.1346 
19.3873 
16.0187 
18.0725 
17.6811 
16.3700 
15.2926 
18.1342 
13.2942 
18.0395 
17.1341 
19.5976 
23.6502 
19.0444 
18.2023 
15.4688 
.15.8522 
12.6651 
13.9790 
20.9636 
18.4007 
20.7331 
16  8300 
16.3874 
22.4071 
16.4854 
15.5733 
18.3632 
23.2414 
22.9112 
20.8189 
21.4470 
19.5983 
23.7057 
21.0675 
23.7475 

* 

21.6994 
19.6784 
22.2030 


21.7926 
21.7031 


19.0221 
20.7277 
20.1821 
15.1006 
15.5780 
20.7031 
21 .8086 
20.7913 
20.4321 
17.9984 
22.1046 
18.5111 
18.0515 
22.7162 


23.1564 
22.7975 

• 

22.0026 
16.3440 
20.4880 
16.9807 
18.7958 
18.7651 
16.1637 
17.7996 
19.7946 


18.4511 
20.7638 
25.6579 
21.0771 
18.6412 

• 

16.1172 


23.1093 
18.8723 
22.5705 
18.1311 
16.9403 
22.8409 
17.1504 

19.7939 
25.7802 
24.0550 
21 .7704 
23.2824 
21.8585 
24.2330 
21 .6620 


24.5014 
21.1331 
22.9556 
20.0889 

25.3390 
22.3912 
18.5247 
28  3159 
19.7588 
23.0396 
21.5577 


21 .5655 
21.4031 
21.7634 
20  3456 

• 

23.2320 

• 

21.1624 
23.7486 


21.9109 
21.3006 
15.3919 
19.9361 
16.2356 
19.0630 

15  9921 
18.0259 
17  6553 
16.2077 
15.9122 
18.7879 
12.9660 
18.2242 
17  6303 
19.9765 
24.1474 
19.7195 
18.0732 
146858 
15.5706 
1 1 .9781 
13.3959 

21  1490 
17.9546 
21.6084 
169540 

16  1072 

22  1650 
16  5822 
14  9505 
18.5994 
236435 
23.0148 
20.9701 
22.4725 
20  1342 
23.0675 

20  8448 
23.0915 
16  4232 
21.8167 
19.7205 
21.8741 
199145 
20.5453 
22.1557 

21  7042 
18.5247 
28.3158 
193381 
22.0300 
20.5193 
15.8776 
14  6202 
21.0425 
21.4583 
20.7748 
20.2664 
18.3149 
21.7798 
16.8388 
18.5631 
23.1141 


*  Denotes  wage  data  not  available  for  tfie  provider  for  that  year. 

"  Based  on  tfie  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 
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Table  2.— Wospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  [)ata),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages -Continued 


Provider  No. 


Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

18.0568 

20.1673 

* 

17.2091 

17.2005 

* 

19.1177 

19.6212 

* 

17.3710 

18.2097 

• 

18.7811 

19.3937 

20.1801 

18.4876 

20.7060 

* 

16.4302 

17.9822 

* 

16.8552 

16.1031 

18.8787 

19.6796 

.  20.3800 

* 

20.1242 

20.1887 

20.7239 

25.8153 

* 

* 

17.5137 

19.2939 

* 

18.0666 

17.4506 

* 

22.2540 

22.0263 

22.9524 

19.9356 

19.6317 

21 .0901 

20.1950 

20.0386 

22.2580 

14.7009 

17.1932 

* 

20.6714 

20.1507 

21.9997 

16.1412 

18.4780 

* 

19.1808 

16.9303 

* 

20.4148 

21.3776 

• 

15.1049 

16.4553 

« 

16.1937 

16.6083 

* 

16.7048 

19.5493 

* 

15.0705 

16.6010 

* 

16.7389 

18.0543 

15.6834 

23.1245 

23.3209 

21.0150 

17.8554 

16.8420 

* 

16.2958 

15.7062 

19.6105 

18.1831 

18.7137 

• 

23.0213 

23.6058 

26.0937 

23.6949 

22.8981 

23.9753 

20.9643 

23.2300 

23.8046 

20.0462 

22.0137 

23.8324 

15.9614 

16.2281 

* 

22.5163 

24.0852 

23.4920 

16.8368 

16.7109 

* 

16.6939 

18.0207 

* 

13.9939 

16.9884 

* 

15.4496 

16.6439 

* 

21.2467 

21 .9587 

23.4577 

17.6345 

19.1263 

21,5215 

16.8184 

15.3785 

• 

22.3433 

21.5761 

19.6265 

15.0380 

15.8747 

* 

21 .4764 

22.2214 

* 

16.5851 

18.7258 

* 

18.0793 

19.1080 

* 

24.4359 

17.1351 

* 

24.7723 

26.3542 

29.2221 

9.6321 

9.6951 

* 

19.1191 

20.5246 

21.5150 

17.4745 

17.9841 

• 

16.6872 

18.6089 

♦ 

17.1064 

14.8049 

* 

.    < 

18.2503 

18.9305 

16.1587 

17.0153 

' 

20.9896 

21.5426 

23.6597 

16.5503 

16.6889 

* 

16.6239 

16.4684 

* 

17.5937 

16.8186 

* 

15.7630 

17.7408 

* 

17.3214 

17.9752 

* 

1.7.4735 

21.3143 

19.5815 

Average  hourly 
wage  **  (3yrs) 


270026 

270027 

270028 

270029 

270032 

270033 

270035 

270036 

270039 

270040 

270041 

270044 

270048 

270049 

270050 

270051 

270052 

270057 

270058 

270059 

270060 

270063 

270073 

270079 

270080 

270081 

270082 

270083  , 

270084  . 
280001  . 
280003  . 
280005  . 

280009  . 

280010  . 

280011  . 

280013  . 

280014  . 

280015  . 

280017  . 

280018  . 

280020  , 

280021  . 

280022  . 
280023 
280024 
280025 
280026  . 
280028  . 
280029 

280030  . 

280031  . 
280032 
280033  . 
280035 
280037  . 
280038 
280039  . 
280040 

280041  . 

280042  . 

280043  . 
280045 
280046 
280047  . 


■  Denotes  wage 
■■  Based  on  the 


lata  not  available  for  the  provider  for  that  year. 

of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004, 


19.1571 
17.2045 
19.3643 
17.8047 
19.4478 
19.5715 
17.2166 
17.3089 
20.0267 
20.3415 
25.8151 
18.3206 
17.7260 
22.4171 
20.2259 
20.8285 
15.8725 
20.9799 
17,1845 
17.9228 
20.7622 
15.7723 
16.4041 
18,0578 
15.8020 
16.8629 
22.5579 
17.3363 
17.1115 
18.4397 
24,2580 
23.5311 
22.6996 
22.0012 
16.0965 
23,3630 
16.7707 
17.3362 
15.5624 
16,0417 
22.2709 
19.4605 
1C.0620 
21.1633 
15.4523 
21 .8488 
17,6496 
.18.5723 
20,5379 
26.6821 
9.6643 
20.4101 
17.7291 
17.5717 
15.9325 
18.5950 
16.5923 
22.1127 
16,6228 
16,5457 
17.2004 
16.6924 
17,6376 
19,4044 
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Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


280048 

280049 

280050 

280051 

280052 

280054 

280055 

280056 

280057 

280058 

280060 

280061 

280062 

280064 

280065 

280066 

280068 

280070 

280073 

280074 

280075 

280076 

280077 

280079 

280080 

280081 

280082 

280083 

280084 

280085 

280089 

280090 

280091 

280092 

280094 

280097 

280098 

280101 

280104 

280105 

280106 

280107 

280108 

280109 

280110 

2801 1 1 

280114 

280115 

280117 

280118 

280123 

280125 

280126 

290001 

290002 

290003 

290005 

290006 

290007 

290008 

290009 

290010 

290011 

290012 


15.8100 

18.4365 

20.0379 

17.1942 

14.1201 

18.7575 

13.8129 

15.6135 

20.0686 

21.4868 

20,7022 

18.6370 

15.6018 

16.8330 

20.7370 

11.7207 

10.5987 

22.6201 

17.7698 

17.3143 

13.2230 

16.7488 

20.0148 

16.6117 

16.9487 

20.9606 

14.6173 

21 .5336 

13.6536 

20,4825 

18.9567 

15.1274 

16.1866 

14.7912 

16.3474 

13.8223 

12.5875 

16.9973 

16.2167 

21.0735 

16.0679 

14.4679 

17.1961 

12.4408 

14.2136 

19.6283 

17.3076 

18.1480 

18.8279 

18.6524 

11.8582 

16.3944 

22,7450 
16.5419 
24.2175 
21.9814 
22.4063 
30.9075 
24.1255 
23.9373 
16.4476 
21.1234 
25.0430 


17.9319 
19.4589 

« 

19,6206 
14,9903 
19,4049 
14,2046 
15,6442 
21,4754 
22.8105 
22.4677 
20.2066 
16.1708 
18.2196 
21 .6999 
12.2225 
10.5103 
18.7211 
18.3496 
13.6025 
13.3154 
16,1939 
21.1883 
17.1519 
16.1902 
23.3805 
15,4420 
20,8995 
13.2158 
20.8532 
19.9003 

16.3456 
13.3032 
16.9180 
14.1870 
12.4995 
10.5153 
15,5949 
23,7103 
16.3564 

18.5134 

13.0278 
19.7688 
17,1154 
18.3464 
20.3819 
17.8891 
23.6682 
17.2718 

• 

24.3681 
16.7948 
25.4303 
22.7804 
22.4832 
34.9911 
26.9216 
24.8816 
20.8387 
19.7410 
25.5647 


23.1191 


22  5480 

23,1128 
21.2901 


23,8128 


22.7244 


24.3199 


21.8473 


25,1401 


20,9016 


20.7398 


20.5464 
19.3465 
24.3539 
20.0643 
33.8917 
25.9590 
16,8363 
27.4732 
24.6877 
24.2211 
35.1020 
27.0115 
26.9020 
25.4598 

* 

25.8036 


16,9007 
18.9514 

20  0378 
18  3037 
14.5662 
20.4732 
14.0093 
15.6285 
21,4261 
22,1817 
22,1022 
20.0793 

15  8878 
17.5260 
22.1199 
1 1 ,9695 
10,5519 
20,3601 
18,0596 
15,0619 
13,2730 
16,4635 
21,3192 
16,8816 
16.5447 
22,8549 
15.0337 
21.2308 
13.4147 

21  1233 
19,4122 
15,1274 

16  2669 

14  0640 
16,6358 
14.0071 
12.5457 
12.9714 

15  8820 
23,2737 
16,2080 

-  14.4678 
18.8959 
12,4408 
13,5867 
20,0680 

17  2096 
18.2483 
19,9214 

18  6564 
181396 
17,8221 
33.8918 
24.4242 
167281 
25,7436 
23.2224 
23.1190 
33  7290 
25  8955 
25.271 1 
208166 
204163 
25.4802 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

**  Based  on  the  sum  of  tfie  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  arKl  2004, 
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Provider  No. 


290013 
290014 
290015 
290016 
290019 
290020 
290021 
290022 
290027 
290032 
290036 
290038 
290039 
290041 
290042 
290043 
290045 
300001 
300003 
300005 
300006 
300007 
300008 
300009 
300010 

300011  . 

300012  . 

300013  . 

300014  . 

300015  . 

300016  . 

300017  . 

300018  . 

300019  . 

300020  . 

300021  . 

300022  . 

300023  . 
300024 
300028 
300029  . 

300033  . 

300034  . 

310001  . 

310002  . 

310003  . 

310005  . 

310006  . 

310008  . 

310009  . 

310010  . 

310011  . 

310012  . 

310013  . 

310014  . 

310015  . 

310016  . 

310017  . 

310018  . 

310019  . 

310020  . 

310021  . 

310022  . 
310024  . 


Average  hourly 
wage  FY  2002 


15.7932 
18.7829 
19.4504 
23.8656 
22.2045 
21.2380 
22.9488 
25.5011 
13.3769 
23.9504 
12.9074 
27.7030 
25.5024 
25.9905 
18.7527 
27.9053 

23.8567 
24.1297 
22.2858 
18.9745 
20.6325 
19.6149 
20.0938 
20.2130 
23.0279 
24.5619 
20.1669 
20.1774 
19.6627 
17.8148 
22.7191 
21 .6385 
19.6728 
22.6627 
19.3101 
19.1875 
22.7649 

21  5842 
20.0778 
22.6013 
17.1632 
24.4975 
27.4730 
27.9728 
27.5624 
22.9712 

22  0894 
24.7618 
21.7094 
23.1060 
24.2885 
26,6772 
22.5603 
23.1956 
27.9684 
24.5206 
24.5976 
22.4779 
24.9914 
24.4152 
25.4393 
20.8258 
24.9521 


Average  hourly 
wage  FY  2003 


20.2914 
20.2762 
20.2336 
21.8030 
22.5584 
19.5039 
24.1397 
25.3914 
13.1463 
26.9846 

26.0836 
26.6283 
27.7740 
18.7669 


25.7142 

25.3252 

22.3258 

22.2642 

21.3633 

20.9207 

20.1486 

21.0316 

23.8390 

25.8581 

20.0269 

21.6705 

22.8966 

15.1311 

23.9651 

22.8379 

20  5801 

23.0806 

20.2585 

20.1209 

22.1896 

22.2235 

21.4207 

23  8415 

17.4836 

25.2355 

31.1568 

28.7786 

29.3522 

23.9477 

24.1538 

26.4989 

23.2420 

24.5471 

25.4900 

28.1367 

23.2424 

31.0834 

29.1340 

26.0738 

25.1634 

24.1428 

28.5952 

25.0803 

27.8958 

23.3412 

27.0459 


Average  hourly 
wage  FY  2004 


*  Denotes  wage 
■■  Based  on  the : 


22.5111 
25.1684 
24.2374 
26.2510 
27.5364 
13.5030 
27.5425 


287598 
28.6294 


26.5644 
27.1312 
26.7859 
22.8163 
220188 
23.6919 


24.6296 
25.0979 
26.3914 
21  3396 
23.7144 
24.4870 
18.9756 
26.1105 
25.7851 
23.8076 
24.8189 

22.3918 
24.9992 
22.4882 

24.5772 

* 

26.9093 
30.1786 
33.9058 
30.4234 
26.0227 
25.9000 
28.0970 
24.6353 
26.7889 
26.1586 
31.1705 
25.0951 
29.1931 
30.1767 
25.7368 
25.2636 
259108 
26  8663 
25.0147 
29.4003 
26.7487 
26.94^9 


Average  hourly 
wage  "  (3yrs) 


17.6683 

19.5633 

19.8204 

22.7099 

23.3359 

21 .4763 

24.4455 

26.1224 

13.3422 

26.3410 

12.9073 

26.8185 

27.0508 

27.7224 

18.7611 

27.9053 

26.5644 

25.6218 

25.4284 

22.4895 

21.0625 

21.9920 

20.2733 

20.1242 

21.8421 

24.0124 

25.6783 

20.4889 

21.9343 

22.4848 

17.3711 

24.3969 

23.5726 

21 .3279 

23.5472 

19.7842 

20.6206 

23.3536 

22.1265 

20.7175 

23.7645 

17.3175 

25.5558 

29.6321 

30.2896 

29.1284 

24.3007 

24.0238 

26.4414 

23.1866 

24.8998 

25.3131 

28.7006 

23.6575 

27.3029 

29.1087 

25.3848 

25.0211 

24.1664 

26.7986 

24.8332 

27.4884 

23.5627 

26.3252 


dita 


not  available  tor  the  provider  for  ttiat  year. 

of  the  salanes  and  hours  computed  tor  Federal  FYs  2002.  2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


310025 

310026 

310027 

310028 

310029 

310031 

310032 

310034 

310036 

310037 

310038 

310039 

310040 

310041 

310042 

310043 

310044 

310045 

310047 

310048 

310049 

310050 

310051 

310052 

310054 

310057 

310058 

310060 

310061 

310063 

310064 

310067 

310069 

310070 

310072 

310073 

310074 

310075 

310076 

310077 

310078 

310081 

310083 

310084  , 

310086 

310087  . 

310088 

310090  . 

310091  . 

310092  . 

310093  . 
310096  . 
310105  . 
310108  . 

310110  . 

310111  . 

310112  . 

310113  . 

310115  . 

310116  . 

310118  . 

310119  . 

310120  . 
320001  . 


Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  **  (3yrs) 

24.1812 

25.5227 

26.8719 

25.4915 

22.1997 

,  23.2895 

24.6697 

23.2693 

22.5696 

24.4437 

22.1935 

23.0737 

23.9428 

26.1931 

25.7246 

25.2908 

23.6610 

24.4290 

25.9606 

24.6455 

26.6831 

26.7174 

29.5581 

27.5915 

24.7404 

24.9133 

25  7088 

25.2148 

24.1150 

24.8567 

26.5224 

25.1396 

21.7187 

23.0320 

• 

22.3716 

28.1289 

28.7738 

30.1264 

29.0191 

28.4893 

28.1756 

32.3865 

29.6794 

22.7317 

23.6605 

24.6045 

23.6772 

26.3573 

26.5769 

27  4041 

26  7680 

23.5559 

23.8857 

26.8145 

24  8018 

24.7678 

24.9702 

26.9695 

25.5501 

21.6128 

24.0238 

• 

22.6515 

23.1549 

23.1489 

25.1618 

23.8298 

28.9274 

29.4877 

31.7376 

300182 

26.1921 

25.9777 

26.1353 

26.1004 

25.2870 

23.4189 

27.4050 

25.3502 

27.0842 

25.6732 

26.5332 

26.4118 

24.7988 

23.7735 

25.3772 

24.6345 

27.5378 

28.6248 

29.2386 

-  28.4543 

23.3973 

24.9773 

27.0324 

25.0131 

27.7376 

27.6290 

28  1880 

27.8584 

22.2572 

22.2630 

26.3903 

23.6641 

26.3765 

25.3983 

28  1753 

26.6605 

20.0997 

21 .4455 

22.1914 

21.1757 

33.9582 

23.4283 

24.9678 

26.7631 

22.1080 

21.2619 

259868 

22.9697 

25.4822 

25.9350 

278388 

26  4138 

23.9278 

24.1943 

26.3624 

24.7328 

24.2329 

25.3464 

25.7690 

25.1083 

28.2220 

29.5101 

30.1917 

29.3042 

22.5611 

24.4480 

25.3145 

24.0886 

26.2937 

26.7954 

28.8791 

27.3211 

22.3588 

24.2009 

27.6789 

24  7835 

24.4788 

23.9771 

257726 

24.7214 

27.9918 

29.6667 

32.4533 

30.0527 

26: 1251 

26.7092 

28.7352 

27.1831 

24.0587 

24.5862 

24.7753 

244599 

22.4086 

23.3310 

24.6082 

234635 

24.8204 

25.0191 

25.2465 

250205 

24.6049 

25.4946 

27.3680 

258446 

23.1719 

23.4966 

25.2751 

23.9606 

21.1215 

20.6847 

• 

20.9048 

23.1722 

23.0610 

23.7846 

23.3408 

24.8986 

23.6661 

25.3640 

24.6461 

23.2969 

24.5357 

25.6405 

24.4610 

21.6964 

22.9721 

23.2226 

22.6239 

23.7251 

23.9404 

24.6942 

24.1032 

24.5759 

26.6588 

28.4705 

26.4515 

26.2537 

28.1317 

28.7333 

27.6263 

23.8308 

25.1368 

24.9090 

24.6281 

23.2146 

23.3461 

26.4175 

24.4668 

22.1151 

23.3646 

26.2496 

23.9377 

24.7914 

24.2999 

27.8796 

256804 

23.1961 

24.2708 

25.9143 

24.5219 

21.1645 

23.5148 

24.5413 

23.0976 

236366 

24.2696 

25.1189 

24.3065 

26.1315 

26.8760 

28.0517 

26.9540 

32.7858 

29.1045 

34.7468 

320732 

233200 

22.6526 

24.7079 

23.4981 

20.6225 

21.5564 

23.0290 

21.8122 

*  Denotes  wage  data  not  available  for  the  provider  for  that  year 

"  Based  on  the  sum  of  tfra  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— H(t)SPiTAL 
Wage 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
,  AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
WAGES-4Continued 


D/,ta), 


Provider  No. 


320002 

320003 

320004 

320005 

320006 

320009 

320011 

320012 

320013 

320014 

320016 

320017 

320018 

320019 

320021 

320022 

320023 

320030 

320031 

320032 

320033 

320035  . 

320037 

320038 

320046  . 

320048  . 

320063  . 

320065  . 

320067  . 

320068  . 

320069  . 
320074  . 
320079  . 
320083  . 

330001  . 

330002  . 

330003  . 

330004  . 

330005  . 

330006  . 

330008  . 

330009  . 

330010  . 

330011  . 

330013  . 

330014  . 
330016  . 

330019  . 

330020  . 

330023  . 

330024  . 

330025  . 

330027  . 

330028  . 

330029  . 

330030  . 

330033  . 

330034  . 

330036  . 

330037  . 

330038  . 
330041  . 

330043  . 

330044  . 


Average  hourly 
wage  FY  2002 


23.0983 

16.4642 

19.6642 

21.0411 

20.3863 

19.3500 

18.5222 

17.1764 

24.5543 

16.8412 

18.8519 

19.4498 

19.2336 

26.9637 

19.1265 

18.0606 

17.8419 

18.6859 

25.1715 

20.6871 

21.0621 

15.0612 

17.8280 

22  2664 

18.9607 

16.8769 

17.9089 

18.6525 

15.3228 

18.5103 

14.4212 

20.2290 

19.8555 

• 

27  3996 

26.9341 

18.9211 

20.9501 

22.1957 

25.8006 

19.2341 

31.3435 

16.6508 

18.6748 

19.6269 

36.8669 

16.8016 

33.5369 

15.1142 

25.6512 

37.3316 

16.8687 

35.5255 

29.5294 

17.0016 

19.1085 

17.4444 

27.7738 

25.2820 

16.4866 

17.3429 

31.4871 

27.4661 

19.5219 


Average  hourly 
wage  FY  2003 


25.5144 
16.4961 
21.3681 
22.4178 
19.8672 
20.3783 
19.1476 
17.1317 
25.5403 
22.9026 
18.8763 
20.4390 
20.3141 
25.1210 
20.0089 
20.9797 

* 

18.1556 
18.2244 
21.4815 
21.9804 
17.8058 
17.6724 
23.1987 
19.4732 

18.5600 
22.5428 
16.8015 
15.6864 
15.7350 
22  3403 
20.2473 

• 

28.6214 
27.1811 
19.3972 
22.5082 

226137 
26.2970 
19.6770 
30.9087 
17.8935 
18.7995 
19.0995 
32.4496 
18.7194 
31.5927 
16.6952 
26.6997 
35.7485 
17.6169 
35.1046 
31.7699 
19.4377 
18.0866 
19.5836 
38.2451 
25.5888 
18.3260 
16.2997 
29.5305 
28.9622 
19.9808 


Average  hourly 
wage  FY  2004 


26.7332 
20.7939 
19.4799 
22.1677 
21.1222 
21 .5870 
20.7713 

• 

19.4487 
19.7656 
19.9326 
22.5460 
21.4650 
26.6900 
21.0913 
20.7919 

16.8696 


24.2703 

* 

19.6466 
19.2962 
21.5914 

• 

20.7804 
19.9012 
13.9459 

* 

18.5375 
28.3085 
21.9090 
20.6771 
30.8509 
28.0882 
20.2744 
24.3703 
24.3578 
28  3904 
206816 
33.3605 
19.8211 
19.8035 
21.2063 
32.0824 
18.1603 
31.9042 

• 

29.4538 
35.3598 
18.7663 
34.1281 
31.8452 
18.4354 
22.0574 
18.6316 

• 

27.0970 
18.3557 

• 

34.5461 
31.7873 
22.0465 


Average  hourly 
wage  **  (3yrs) 


25.2033 
17.8265 
20.2196 
21.9174 
20.4529 
20.3252 
19.4939 
17.1558 
22.2842 
19.7876 
19.2629 
20.8081 
20.3556 
26.3394 
20.0920 
20.0415 
17.8418 
17.8853 
21.3628 
21.0803 
22.4984 
16.5303 
18.4044 
21.6253 
20.0169 
16.8769 
18.9108 
20.1608 
15.7173 
17.0317 
16.2248 
22.7142 
20.6661 
20.6771 
29.0053 
27.3842 
19.5052 
22.6203 
23.0431 
26.7950 
19.8702 
31.8514 
18.0647 
19.0860 
19.9545 
33.6237 
17.8636 
32.2626 
15.9156 
27.3398 
36.0893 
17.7638 
34.9304 
31.1533 
18.2976 
20.0482 
18.5329 
31.2246 
25.9905 
17.7256 
16.8497 
31.7315 
'  29.4079 
20.8006 


*  Danoles  wage  dal>  not  available  tor  the  provider  for  thai  year. 

"  Based  CO  the  suit  al  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


330045  

330046  

330047  ». 

330048  

330049  

330053  

330055  

330056  

330057  

330058  

330059 

330061  

330062  

330064  

330065  : 

330066  

330067  

330072  .- 

330073  '. 

330074 

330075  

330078  

330079  

330080 

330084  „ 

330085 

330086  

330088 

330090  

330091  

330092  

330094  

330095  

330096  

330097  

330100  

330101  

330102  

330103 

330104  

330106  

330107  

330108  

330111  

330114  : 

330115 

330116  

330119  

330121  

330122  

330125  

330126 

330127  

330128  

330132  

330133  

330135  

330136  r. 

330140  

330141 

330144  

330148  

330151  

330152  


27.9919 

35.2703 

18.5536 

19.1093 

20.5731 

17.8082 

32.8910 

30.0945 

19.3643 

17.7672 

34.2426 

25.4082 

18.1318 

33.6447 

19.9305 

18.8707 

22.1065 

30.4171 

16.4518 

17.7308 

17.6385 

18.7884 

18.7622 

31.4424 

19.3216 

20.6203 

23.6496 

25.7940 

19.2112 

19.7776 

13.3723 

18.1582 

21.1096 

18.5149 

16.4433 

29.09t6 

31.5914 

19.0058 

16.8110 

31 .2074 

35.3775 

27.7797 

18.0786 

15.9321 

17.0581 

17.4684 

14.9610 

33.1179 

16.3385 

20.2417 

19.7638 

23.8957 

30.7356 

30.8242 

14.3673 

35.3576 

22.2670 

20.1043 

19.3615 

26.7096 

16.2517 

16.2782 

15.7594 

30.8314 


28.5267 

38.1184 

19.5561 

19.6129 

22.1523 

17.9161 

34.2159 

29.8377 

20.0995 

18.1007 

35.0121 

26.8580 

18.4662 

35.1422 

20.1615 

19.3644 

23.6836 

30.3737 

16.5166 

18.9326 

19.2938 

18.0362 

18.9398 

34.6880 

19.0261 

20.9332 

26.2979 

26.7583 

20.1344 

21.6004 

17.2083 

18.8941 

21.1809 

20.0370 

16.1945 

28.9956 

35.3618 

21.0057 

17.3511 

31.9746 

36.2526 

28.9225 

18.5849 

13.3352 

19.1162 

18.5911 

16.8567 

33.5653 

17.1869 

23.0384 

20.5922 

25.1175 

40.0112 

34.3468 

14.8704 

37.5192 

23.5662 

20.4124 

21.1841 

27.5960 

17.1513 

16.7251 

15.2233 

33.5587 


30.9046 
41.6759 
20.1646 

24.7766 
18.1728 
34.9709 
32.0982 
20.9282 
19.2916 
36.4176 
28.6725 
20.0222 
36.0976 
20.5958 
20.9990 
24.8927 
32.9665 
18.4162 
21.7299 
19.9781 
20.8379 
21.1153 
33.5537 
19.2135 
21.8271 
27.1585 
29.5181 

20  9327 
22.9396 

• 

21.3659 
28,9794 

21  1648 
18.6291 
31.5775 
38.4810 
235253 
17.9017 
36.8451 
38.7822 
29.7378 
20.2536 
17.7020 
19.2566 
18.5544 

• 

34.6591 
17.9757 
25.6500 
22.8078 
27.7155 
42.2836 
32.7050 
16.0311 
35.9692 
25.6504 
21 .4225 
21.1787 
29.3283 
17.3920 
17.6560 
16.4028 
32.9336 


29  1458 
38.2919 
19.4202 
19.3678 
22.4977 
17.9636 
34.0397 
30.6226 
20.1517 
18.3759 

35  2563 
26.9280 
18.7978 
34.9476 
20.2322 
19.7359 
23.5465 
31.2232 
17.3766 
19.4328 
18.9556 
19.1917 
19.6188 
339193 
191805 
21  1349 
25.5888 
27.3384 
20  1124 
21.4093 
15.2706 
19.4211 
22.2151 
19.9256 
17  0573 
29.8728 
34.9116 
21.0029 
17.3639. 
33.4319 

36  7882 
29.5391 
18.9350 
15  4904 
18.4674 
18.2257 
15.8888 
33.7652 
17.1336 
22.9753 
20.9861 
25.5857 
37.9337 
32.6252 
15  1074 
35.9945 
23.7351 
20.6554 
20.5922 
27  9225 
16.9610 
16.8727 
15.7871 
32.8160 


*  Denotes  wage  data  not  available  tor  tfie  provider  lor  that  year. 

"  Based  on  tfie  sum  of  tfie  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— Hospital 
Wage 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
WAGES—fContinued 


DhTA), 


330153 

330157 
330158 
330159 
330160 
330162 
330163 
330164 
330166 
330167 
330169 
330171 
330175 
330177 
330179 
330180 
330181 

330182  , 

330183  , 

330184  , 

330185  . 
330188 
330189  . 
330191  . 

330193  . 

330194  . 

330195  . 

330196  . 

330197  . 

330198  . 

330199  . 

330201  . 

330202  . 

330203  . 

330204  . 

330205  . 

330208  . 

330209  . 

330211  . 

330212  . 

330213  . 

330214  . 

330215  . 

330218  . 

330219  . 

330221  . 

330222  . 

330223  . 

330224  . 

330225  . 

330226  . 

330229  . 

330230  . 

330231  . 

330232  . 

330233  . 

330234  . 

330235  . 

330236  . 

330238  . 

330239  . 

330240  . 

330241  . 

330242  . 


:/:. 


'  Denotes  wage  dal  i 
"  Based  on  the  sun 


Federal  Register/Vol.  68,  No.  148 /Friday,  August  1,  2003/Rules  and  Regulations 


Provider  No. 


Average  hourly 
wage  FY  2002 


18.1776 

22.3804 

27.1228 

19.4998 

29.5885 

27.6010 

20.7456 

20.9003 

15.4420 

30.2346 

35.4794 

24.8035 

18.3116 

16.3704 

13.8953 

17.9877 

33.0908 

33.6531 

20.6164 

31 .3706 

26.8612 

18.8000 

18.4498 

19.0348 

30.2260 

35.2036 

34.8966 

30.5799 

18.3527 

24.8590 

30.5409 

28.7861 

31.2575 

25.0345 

32.2005 

22.3490 

26.6682 

25.1281 

19.5405 

24.7681 

19.6796 

32.4292 

17.9863 

21.1890 

23.4310 

33.3796 

18.5571 

17.8306 

20.4309 

27.0379 

23.1859 

17.5326 

29.6283 

32.7200 

19.1787 

44.1265 

35.0720 

19.5880 

31.3463 

17.3976 

18.5079 

30.7321 

23.8638 

27.6384 


not  available  for  the  provider  for  that  year 

of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


Average  hourly 
wage  FY  2003 


19.4417 

23.1743 

29.3163 

20.2753 

30.7893 

27.9705 

21.4143 

22.0699 

17.0637 

32.0541 

36.3690 

25.1567 

18.8701 

16.6059 

16.0113 

19.2670 

34.6065 

33.3363 

20.3520 

28.4726 

27.8894 

20.2849 

23.5589 

19.5623 

32.5496 

35.6486 

34.4689 

28.9488 

19.2237 

25.6669 

28.0374 

30.0524 

35.4943 

25.9211 

31.1366 

24.9040 

27.3170 

27.0257 

20.0006 

24.8554 

20.1166 

32.3130' 

19.0726 

21 .4747 

25.1792 

32.5044 

19.3148 

19.1604 

20.5881 

28.0523 

21.6368 

18.2554 

30.6937 

32.4163 

20.0924 

43.1186 

35.8327 

20.1255 

32.1246 

17.8867 

18.9953 

35.6576 

24.7545 

28.3561 


hourly 

Average  hourly 

Y2004 

wage  **  (3yrs) 

21.2843 

19.6379 

23.5522 

23.0369 

32.7159 

29.6159 

22.5580 

20.7593 

32.1266 

30.7976 

29.6042 

28.3718 

21.1517 

21.0818 

23.5427 

22.1914 

18.4262 

17.0093 

30.9667 

31 .0372 

36.2725 

36.0426 

25.9946 

25.3030 

20.4628 

19.1836 

19.0005 

17.2818 

* 

14.8822 

19.8951 

19.0453 

37.1218 

34.9071 

35.2415 

34.0997 

* 

20.4865 

30.7479 

30.2392 

28.9787 

27  9279 

21.1196 

20.1045 

19.0726 

20.2279 

20.9392 

19.8520 

36.2427 

32.8255 

38.5372 

36.5109 

36.4249 

35.2744 

31.1915 

30.2340 

20.8386 

19.4333 

25.3622 

25.3000 

34.1354 

30.7601 

29.3745 

29.3679 

30.7990 

32.6310 

24.7422 

25.2170 

30.3699 

31.2607 

29.0622 

25.3829 

30.6158 

28.1551 

27.7071 

26.6630 

20  8224 

20.1312 

24.9434 

24.8488 

20.7967 

20.2015 

32.7647 

32.5110 

19.9226 

18.9889 

20.6012 

21 .0785 

28.7448 

25.6786 

34.9345 

33.6092 

23.5491 

20.4196 

18.8253 

18.6087 

22.7847 

21 .2721 

29.1744 

28.0410 

23.5405 

22.8458 

18.5590 

18.1157 

32.5997 

30.9389 

30.2184 

31.7719 

21.1277 

20.1536 

39.5133 

42.2764 

37.7135 

36.1847 

21.4643 

20.3704 

31.8491 

31.7633 

18.3846 

17.8977 

19.7561 

19.0658 

37.3866 

34.3729 

26.7598 

25.1593 

30.5172 

28.8163 
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TABLE  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage"  (3yrs) 


330245 
330246 
330247 
330249 
330250 
330254 
330258 
330259 
330261 
330263 
330264 
330265 
330267 
330268 
330270 
330273 
330275 
330276 
330277 
330279 
330285 
330286 
330290 
330293 
330304 
330306 
330307 
330314 
330316 
330327 
330331 
330332 
330333 
330336 
330338 
330339 
330340 
330350 
330353 
330357 
330372 
330381 
330385 
330386 
330389 
330390 
330393 
330394 
330395 
330396 
330397 
330398 
330399 
330400 
330401 
340001 
340002 
340003 
340004 
340005 
340006 
340007 
340008 
340009 


18.5161 
28.1205 
27.3937 
17.1320 
19.9619 
15.9123 
31.8910 
25.9994 
27.9766 
18.7378 
22.8099 
17.6301 
24.5939 
15.9060 
36.0824 
26.0565 
18.7268 
19.0228 
19.1761 
20.7107 
24.0491 
27.7762 
30.4706 
16.9238 
27.3562 
29.5937 
21.7257 
25.9937 
27.9543 
20.3874 
33.1276 
25.3689 

• 

29.8294 
21.2670 
20.1028 
28.4129 
30.9763 
34.2431 
34.1846 
33.3771 
G1.8602 
33.2246 
20.4231 
37.3749 
30.8744 
27.8352 
18.9343 
32.7494 
30.7961 
32.6068 
29.2872 
33.3012 
16.2707 

* 

19.7093 
20.5253 
19.5145 
20.9863 
16.7176 
16.5709 
18.3399 
20.4157 
20.9178 


20.7605 
29.8777 
32.5858 
17.6846 
20.8742 
15.7864 
32.6745 
26.3620 
30.0489 
19.5057 
24.9714 
21.1215 
27.8255 
16.8358 
33.0375 
27.0454 

* 

19.6572 
20.7851 
21 .7827 
24.5388 
28.0994 
34.3439 
17.3180 
29.2207 
29.6641 
23.2838 
25.5405 
27.9277 
20.1705 
32.3249 
27.6955 
28.8819 
27.9163 
23.6142 
20.2382 
28.2732 
33.5493 
34.2260 
36.8598 
23.5381 

37.5523 
21 .4363 
33.1192 
31 .7344 
31 .9272 
19.6892 
33.2318 
32.8517 
34.6435 

32.7149 
16.8168 

* 

22.0257 
22.9425 
19.6545 
23.0890 
16.6909 
16.1379 
18.3760 
22.6570 
20.6155 


20.2037 
31.8857 
25.6063 
19.1469 
22.1272 


27.4131 
30.4771 
20.0831 
26.3652 
18.2547 
29.0499 
18.7991 
36.5976 
28.8548 

20.7973 
21.8865 
23.8793 
26.0446 
31.1344 
35.5617 
17.6507 
31.1146 
30.4426 
23.8583 
26.2954 
33.7857 
19.3465 
34.6302 
30.5104 
29.7725 
32.9548 
25.4319 
20  8423 
29  8140 
35.5656 
35.6821 
36.5461 
28.2490 

• 

44  3387 
252063 
32.2112 
32.7450 
33.0953 
21.3678 
32.1089 
31.2429 
40.0884 

32.1248 

« 

33.8633 
21.6113 
24  0145 
20.8205 
23.3756 
20.8149 

« 

19.5208 
22.7338 


19.8717 

29.8369 

28.6111 

18  0226 

21,0158 

15.8547 

32.2903 

26.5822 

29  5060 

19.4473 

24.7466 

19.0141 

27.1989 

17.2148 

35.2587 

27.3093 

18.7268 

19.8310 

20.6281 

22.1432 

24.8963 

29.0184 

33.3907 

17.2993 

29.2299 

29  9146 

22.9902 

25.9412 

29.8270 

20.0015 

33.3443 

28.0245 

29.3003 

30.2195 

23.4256 

20.3907 

288238 

33.4000 

34.7146 

35.8671 

27.9598 

31.8602 

38.5414 

22.3343 

34.0979 

31.7461 

30.9212 

19.9899 

32.8033 

31.6152 

35.3787 

29  2871 

32.6847 

16.5566 

33.8633 

21  1407 

22.6770 

19.9936 

22.5010 

18.1113 

16.3589 

18.7399 

21.9732 

20.8194 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  ttw  sum  of  the  salaries  and  hours  computed  tor  Federal  FYs  2002.  2003.  and  2004. 
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Table  2.— Hospital 
Wage  D>ta), 


Wages—  Continued 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  "  (3yrs) 


340010 
340011 
340012 
340013 
340014 
340015 
340016 
340017 
340018 
340019 
340020 
340021 
340022 
340023 
340024 
340025 
340027 
340028 
340030 

340031  . 

340032  . 

340035  . 

340036  . 

340037  . 

340038  . 

340039  . 

340040  . 

340041  . 

340042  . 
340044  . 
^^|0O45  . 

340047  . 

340049  . 

340050  . 

340051  . 

340052  . 

340053  . 

340054  . 

340055  . 

340060  . 

340061  . 

340063  . 

340064  . 

340065  . 

340067  . 

340068  . 

340069  . 

340070  . 

340071  . 

340072  . 

340073  . 
340075  . 
340080  . 

340084  . 

340085  . 

340087  . 

340088  . 

340089  . 

340090  . 

340091  . 

340093  . 

340094  . 

340096  . 

340097  . 


19.4302 

14.4798 

17.5112 

19.4613 

27.7888 

19.4676 

18.8958 

20.2775 

18.1751 

15.2887 

18.0897 

20.5813 

18.7714 

19.3146 

17.9130 

18.4628 

19.4548 

19.9403 

22.4709 

14.6370 

20.7444 

18.9930 

17.7619 

17.5829 

18.1493 

21.3711 

20.7237 

15.5873 

17.0034 

18.0863 

13.6182 

20.0744 

19.5127 

19.6726 

19.3627 

23.2134 

19.9915 

15.5090 

19.4035 

19.3410 

22.1175 

16.7377 

18.5069 

17.3530 

19.7187 

17.8065 

21.6728 

20.6829 

18.0767 

17.7129 

23.5832 

20.0081 

18.2061 

19.0103 

18.3179 

18.2255 

22.2322 

15.4760 

18.5287 

20.3861 

16.8903 

• 

19.4696 
18.2399 


*  Oeno«BS  wage  da%  not  availabte  tor  the  provider  for  ffiat  yoar. 

••  Based  on  the  suf»  of  the  salaries  and  hours  computed  tor  Federal  FYs  2002,  2003.  and  2004. 


20.6547 

17.4534 

19.3651 

21.5130 

21.9804 

20.3493 

19.4160 

20.6263 

16.4611 

15.9037 

19.2392 

22.0220 

20.6484 

19.9023 

19.1430 

19.1770 

19.4907 

20.6496 

23.9505 

15.4935 

22.0245 

18.5883 

18.4203 

18.3655 

20.3091 

22.4020 

21.1397 

16.3200 

19.1386 

18.9562 

20.2641 

21.5178 

17.2986 

20.6831 

19.0282 

26.2243 

23.2410 

16.6208 

20.8253 

20.8570 

23.7173 

26.4132 

17.6106 

23.2606 

22.4054 

18.8758 

22.5995 

21.3511 

19.3679 

18.7920 

24.0794 

19.7450 

* 

19.6087 
20.3684 
20.2445 
22.6462 
16.1321 
18.7701 
21.2665 
16.5452 
21.0091 
20.9686 
20.0302 


21.3024 
18.1926 
19.6350 
21.0066 
22.6757 
24.3410 
20.2859 
21.7083 
17.3480 
16.7901 
21.3385 
22.9208 
19.9078 
22.3591 
20.4906 
20.2864 
21,0975 
22.2028 
26.7753 

23.2204 
16.4821 
20.8313 
21 .9524 
13.9936 
24.8246 
22.4777 
17.6319 
21.1107 
18.2154 
17.4067 
22.5199 
21.2734 
20.3262 
20.3057 

• 

24.9768 

• 

23,2990 
20,8076 
25,1081 

• 

19,4523 
20.3296 
22.2565 
19.4487 
24.4650 
22.2605 
19.9561 
19.2773 
26.6829 
23.2904 

• 

20.8175 
21.7112 
17.8215 
22.8687 

• 

20.3261 
23.1430 


22.1174 
20.8690 


20.4707 

1fi.7010 

18.7911 

20.6934 

23,7385 

21 ,2831 

19,5502 

20,8968 

17,2851 

15,9850 

19.6156 

21,8064 

19,7763 

20.5625 

19.1924 

19.3249 

19.9909 

21.0172 

24.2706 

15.0325 

21 .9802 

17.7616 

18.9871 

19.3820 

16.9604 

22.8823 

21.4396 

16.5216 

19.0690 

18.4256 

16.7851 

21.3642 

19,3901 

20,2425 

19,5812 

24,4619 

22,5255 

15,9979 

21,1986 

20,3431 

23,6221 

21,1044 

18,4891 

20.0017 

21.2710 

18.7043 

22.9542 

21.4483 

19.1824 

18.5813 

24.9327 

21.0501 

18.2061 

19.7922 

20.1771 

18.7854 

22.5844 

15.8015 

19.2336 

21.6613 

16.7319 

21.0091 

20,8605 

19.7362 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage"  (3yrs) 


340098 
340099 
340101 
340104 
340106 
340107 
340109 
340111 
340112 
340113 
340114 
340115 
340116 
340119 
340120 
340121 
340123 
340124 
340125 
340126 
340127 
340129 
340130 
340131 
340132 
340133 
340137 
340138 
340141 
340142 
340143 
340144 
340145 
340146 
340147 
340148 
340151 
340153 
340155 
340158 
340159 
340160 
340164 
340166 
340168 
340171 
340173 
340176 
350001 
350002 
350003 
350004 
350005 
350006 
350007 
350008 
350009 
350010 
350011 
350012 
350013 
350014 
350015 
350017 


21 .9578 
15.3752 
15.6509 
11.5169 
18.1211 
19.3197 
19.0532 
16.5976 
15.5142 
21 .9883 
20.7261 
21.7586 
20.6800 
19.5827 
15.8240 
17.8771 
18.9078 
17.4185 
20.2748 
19.3734 
19.3842 
20.6521 
19.8707 
21.3849 
17.5711 
17.2138 
31.7702 


23.4949 
16.9979 
20.7841 
12.1845 
19.1147 
20.7601 
19.3357 
17.2127 
16.9592 
24.4222 
21 .7750 
24.7924 
21 ,6744 
20.5394 
16.9847 
19.0420 
21.5041 
17.5411 

21.2045 
21.4797 
21.0773 
20.5851 
23.2478 
17.7110 
17.5170 
39,9826 


21 .4986 

23.2961 

18.0766 

18.1824 

24.4098 

21.9304 

22,9183 

22.8634 

19,9233 

21.5958 

17.3051 

19.1306 

20.5520 

21.5912 

18.9912 

20.6790 

18.4733 

.  19.0779 

20.7533 

21 .7375 

23.1021 

25.0965 

19.0843 

20.0921 

19.0338 

19.4992 

16.7170 

17.1963 

21.5769 

« 

20.8270 

22.0519 

15.6071 

15.4250 

22.4779 

22.7304 

21.0898 

« 

23.3690 

* 

16.6551 

15.6193 

18.3459 

19.1931 

19.2840 

20.0663 

23.7016 

25.1976 

19.9156 

20.7467 

19.0343 

19.1257 

13.8824 

13.9966 

22.3783 

23.4052 

18.3688 

19.3668 

16.6272 

16.7774 

19.1944 

20.6809 

18.2524 

16.0990 

17.2596 

17.8145 

18.0999 

18.6786 

17.1071 

17.5658 

17.5124 

18.0840 

24.2262 
17.5114 

• 

12.9949 
20.1076 
210960 
20.4341 


25.0729 
19.9142 
23.8284 
23.9643 
21 .2239 
19.9860 
19.9409 
22.3711 
17.5691 

21.4271 
22  9672 
22.3260 
22.7687 
24.1370 
17.8771 
23.1444 
33.1750 
29.5285 
24,2033 
20.4320 
23.0416 
25.4597 
21.8120 
20.7252 
22,6057 
20.8156 
19.2593 
23.7426 
26.3663 
21 .7489 
21 .2983 
18.7569 

• 

22.8349 
16.8277 
25.9603 
23.7037 
26.5277 

20.4398 
21.0585 
28.3773 

* 

19.7577 


20.2558 
17.2489 
21.9111 


161719 
18.5437 
19.1952 


23.3005 

16.5762 

17.9177 

12.2095 

19.1527 

20.4083 

19.6192 

16.9155 

16.2328 

23.8451 

20.7205 

23.3620 

22.1286 

20.4881 

17.6157 

18.9829 

20.9859 

17.5084 

20.2748 

20.6156 

21.3229 

21.4712 

21.1316 

22.9644 

17.7237 

19  0209 

34  5096 

29.5286 

23.0468 

18.9192 

230758 

23.8048 

21.1598 

19.1365 

21  5761 

20.1791 

18.9459 

22.0619 

24.8240 

20.4390 

19  9832 

17.6323 

21.5769 

21.9930 

15.9431 

238162 

22.7805 

26.5277 

16.1279 

19.3340 

20.1107 

25.5370 

20.3296 

19.2916 

13.9397 

22.891 1 

19.3312 

16,8799 

20,4046 

17.4568 

17.5341 

17.7037 

17,7151 

18.2584 


*  Denotes  wage  data  not  available  for  tf)e  provider  for  that  year. 

"  Based  on  the  sum  of  the  salahes  and  hours  computed  for  Federal  FYs  2002. 2003,  and  2004. 
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Table  2.— hospital 
Wage 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Index€S  and  3- Year  Average  of  Hospital  Average  Hourly 
WAGES-4Continued 


D^TA), 


Provider  No. 


350018 

350019 

350021 

350023 

350024 

350025 

350027 

350029 

350030 

350033 

350034 

350035 

350038 

350039 

350041 

350042 

350043 

350044 

350047 

350049 

350050 

350051 

350053 

350055 

350056  . 

350058  . 

350060  . 

350061  . 

360001  . 

360002  . 
360003 

360006  . 

360007  . 

360008  . 

360009  . 

360010  . 

360011  . 

360012  . 

360013  . 

360014  . 

360016  . 

360017  . 
360018.- 

360019  . 

360020  . 

360024  . 

360025  . 

360026  . 

360027  . 

360028  . 

360029  . 

360030  . 

360031  . 

360032  . 

360034  . 

360035  . 
360C36  . 

360037  . 

360038  . 

360039  . 

360040  . 

360041  . 

360042  . 
360044  . 


Average  hourly 
wage  FY  2002 


16.4939 

20.1608 

17.7123 

17.4983 

15.4788 

15.0469 

15.5178 

14.6173 

18.1131 

16.0870 

19.6445 

11.7675 

19.6854 

16.6278 

19.1341 

19.3309 

16.7433 

11.0601 

18.0094 

18.1993 

12.2183 

17.0653 

15.9160 

15.7916 

15.0995 

16.7034 

10.3076 

18.8790 

19.6655 

18.2613 

22.7521 

22.4436 

14.8213 

18.7961 

18.9935 

19.1852 

21.3659 

20.0525 

21.3690 

20.7419 

21.2505 

22.2740 

24.6686 

20.6480 

22.1751 

20.1352 

20.2531 

17.9523 

21.7650 

18.7174 

19.2928 

17.6058 

21.0687 

19.8020 

17,9594 

21.0674 

20.9916 

23.1674 

19.9415 

19.0013 

18.7425 

19.7968 

17.1952 

17.6882 


Average  hourly 
wage  FY  2003 


'Denotes  wage 
"Based  on  me 


daa 


not  available  for  me  provider  for  mat  year 

of  t)ie  salanes  arxl  fxxits  computed  for  Federal  FYs  2002,  2003,  and  2004. 


16.3210 
20.6743 
16.3394 
18.3253 
15.7510 
14.6099 
17.5882 

« 

18.7993 
16.0903 

12.6496 
19.5497 
14.8599 
23.1150 
19.3370 
17.6722 
10.9690 
19.9749 
16.8322 
25.2747 
16.9201 
16.7456 
16.1691 
15.7752 
16.1013 
10.5325 
19.6460 
20.3515 
19.6145 
23.2905 
22.6333 
15.3656 
19.8034 
19.6277 
20.5934 
19.5383 
23.0125 
22.3407 
22.9930 
21.3967 
22.7446 
24.6694 
21.4708 
21.6607 
20.9408 
20.9266 
18.6739 
22.8098 

• 

19  7466 
19.0551 
21.0481 
19.8367 
19.4982 
22.6982 
21.4486 
23.7504 
21.4804 
19.3703 
19.9750 
21.9093 
19.3774 
17.8417 


Average  hourly 
wage  FY  2004 


21.3589 

17.6730 
18.8822 


18.8378 


15.0197 

• 

18.8494 
22.2387 
20.7586 
24,4144 
24.0814 
19.1316 
21.3795 
22.4076 
20.6291 
21 .4293 
24.3618 
24.4232 
22.9372 
22.8430 
23.6181 
29.9085 
23.3006 
21 .5085 
22.5356 
21.6676 
20.8825 
23.5907 

20.4925 

24.3482 
21.1743 
21.5621 
24.2433 
22.3567 
32.6245 
23.4855 
23,4642 
21.3307 
22.1352 

• 

19.7212 


Average  hourly 
wage  **  (3yrs) 


16.4077 

20.7389 

16.9912 

17.9246 

15.6148 

14.8289 

16.8430 

14.6173 

18.5954 

16.0886 

19.6446 

12.2147 

19.6189 

15.7361 

21.1445 

19.3339 

17.7606 

11.0158 

18.9594 

17.5040 

15.7885 

16.9927 

16.3628 

15.9782 

15.4239 

15.9830 

10.4159 

19.1278 

20.7565 

19.4748 

23.4719 

23.0671 

16.2099 

20.0267 

20.3429 

20.1715 

20.6951 

22.5334 

22.7483. 

22.2320 

21.8319 

22.8938 

26.0220 

21.7875 

21.7901 

21.2300 

20.9599 

19.1730 

22.7203 

18.7174 

19.8555 

18.3339 

22.0734 

20.2841 

19.7369 

22.6934 

21 .6200 

25.9190 

21.6060 

20.4568 

20.0479 

21.3781 

18.2267 

18.4151 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


360045 
360046 
360047 
360048 
360049 
360050 
360051 
360052 
360054 
360055 
360056 
360057 
360058 
360059 
360062 
360063 
360064 
360065 
360066 
360067 
360068 
360069 
360070 
360071 
360072 
360074 
360075 
360076 
360077 
360078 
360079 
360080 
360081 
360082 
360084 
360085 
360086 
360087 
360088 
360089 
360090 
360091 
360092 
360093 
360094 
360095 
360096 
360098 
360099 
360100 
360101 
360102 
360106 
360107 
360108 
360109 
360112 
360113 
360114 
360115 
360116 
360118 
360121 
360123 


22.4018 
20.4607 
15.2922 
'  22.4890 
20.8393 1| 
15.0568 
20.8757 
18.7931 
17.4911 
21.4112 
20.6968 
15.8569 
19.3306 
19.9304 
21.9195 
17.5108 
20.0615 
19.6199 
22.8175 
14.2745 
22,6227 
14.6597 
18.8406 
19.0302 
19.0166 
18,5889 
26.0663 
20.3317 
21.5517 
22.6490 
21.6644 
17.6369 
20.4614 
20,7610 
22.0492 
21.5151 
19.3701 
20.7969 
24.0822 
18  1941 
20.8971 
21.8447 
21.5073 
19.0261 
20.1227 
19.8521 
19.6726 
19.8178 
19.6241 
18.0442 
20.2635 
18.5367 
19.1778 
22.1359 
20.0681 
19.9237 
24.6335 
20.8154 
18.7509 
20.7652 
18.8319 
19.9141 
22.2175 
20.9792 


22.8112 
21.4292 
15.8279 
25.6259 

• 

15.6847 
21.2225 
19.8037 
17.5714 
22.8755 
23.4405 
16.0395 
19.0440 
23.2129 
24.4898 
20.2671 
20,7659 
22.3443 
24.1295 
17.3734 
22.6027 
18.5382 
19.4700 
19.6873 
20.8819 
19.9947 
27.6992 
21 .0402 
22.2964 
22.7743 
23.9491 
18.0392 
20.7477 
22.9390 
22.1699 
248010 
20.5858 
21.1621 
20.5703 
19.5260 
21.2072 
22.6510 
20.9588 
21.0134 
21  1952 
21  3505 
20.9838 
20.8049 
20.8801 
19.9768 
24.1551 

• 

18.9779 
21 .9939 
19.0649 
17.3564 
25.7920 
22.8088 
19.4212 
21.0104 
20.1408 
21.0235 
21.9111 
21.9985 


22.8425 
17.5885 
24.7150 
22.4938 

• 

23.0658 
22.5005 
19.2884 
23.5586 
22.4475 

21 .0768 
23.0775 
24.5746 

• 

21.3424 
22.9727 
24.6806 

22.1110 
20.5349 
21.8228 
21 .4478 
21.3736 
22.2368 
23.8492 
22.5863 
23.3686 
23.3799 
25.9623 
18.7213 
22.1973 
25.2254 
23.3257 
24.6618 
21.5983 
23.9638 

• 

21.0229 
22.6236 
23.5759 
21.9732 
21 .4623 
22.6440 
23.6518 
22.0673 
22.7645 
20.8524 
21.5911 
26.2875 

19.8658 
23.6880 

23.0178 
25.5910 
22.3348 

• 

22.3926 
21.3809 

• 

23.2515 
23.1310 


22.5916 
21.5814 
16.2546 
24.1596 
21.5834 
15.3748 
21.7279 
20.3830 
18.1334 
22.6117 
22.2067 
15.9541 
19.7927 
22.0496 
23.8212 
18.8180 
20.7273 
21.6463 
23.9204 
15.7627 
22.4481 
17.7132 
20.0184 
20.0864 
20.4643 
20.2638 
26.5296 
21 .3489 
22.4049 
22.9416 
238072 
18.1448 
21.1275 
23.0000 
22.5390 
23.5397 
20.5220 
22.0097 
22.1866 
19.5818 
21.6097 
22.6962 
21  4976 
20.5059 
21 .2292 
21.6069 
20.9264 
21.0895 
20.4553 
19.8051 
23.5545 
18.5367 
19.3346 
22.6413 
19.5523 
19.9966 
25.3189 
21.9843 
19.0907 
21.3952 
20.0857 
20.4951 
22.4617 
22.1195 


*  Denotes  wage  data  not  available  for  tfie  provider  for  tftat  year. 

"  Based  on  the  sum  of  me  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 
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Table  2.— Hcjspital 
Wage 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Da  FA), 


360125 

360126 
360127 
360128 
360129 
360130 
360131 
360132 
360133 
360134 
360136 
360137 
360140 
360141 
360142 
360143 

360144  . 

360145  . 

360147  . 

360148  . 

360150  . 

360151  . 

360152  . 

360153  . 

360154  . 

360155  . 

360156  . 
360159  . 
360161  . 
360163  . 
360165  . 
360170  . 
360172  . 

360174  . 

360175  . 

360176  . 

360177  . 

360178  . 

360179  . 

360180  . 

360185  . 

360186  . 

360187  ., 

360188  .. 

360189  .. 
360192  .. 

360194  .. 

360195  .. 
360197  .. 
360200  .. 
360203  .. 

360210  .. 

360211  .. 

360212  .. 

360213  .. 
360218  ,. 

360230  .. 

360231  .. 
360234  .. 
360236  .. 
360239  .. 
360241  .. 
360245  .. 
360247  .. 


*  Denotes  wage  data 
"  Based  on  the  sum 
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Provider  No 


Average  hourly 
wage  FY  2002 


20.5508 

24.5387 

16.5559 

17.0515 

16.6114 

18.4539 

18.4688 

21.3493 

20.2857 

20.9564 

18.2194 

22.3648 

21.2881 

23.5343 

18.3188 

21.0336 

20.9033 

20.0513 

17.6779 

19.1393 

22.3620 

19.2788 

21.6005 

16.7399 

14.3593 

22.2112 

18.9095 

21 .5695 

20.6160 

21.2689 

18.2417 

20.4407 

19.8909 

20.5399 

21.5450 

16.6228 

18.9576 

16.7962 

20.7069 

21.0146 

19.4858 

20.7572 

19.6535 

18.3057 

18.5940 

22.7846 

17.6140 

20.5828 

20.5062 

17.9623 

15.9609 

21.8629 

20.6081 

20.6987 

19.0584 

18.8204 

20.8042 

14.4168 

20.6131 

21.4628 

19.2375 

25.3741 

15.9782 

17.0776 


XM  availab4e  tor  the  provider  tor  that  year 

I*  the  salanes  and  hours  computed  tor  Federal  FYs  2002, 2003.  and  2004. 


Average  hourly 
wage  FY  2003 


21.6675 

• 

18.2150 

17.5557 

17.2309 

19.8906 

20.4123 

21.0162 

22.1957 

21.6081 

18.5687 

23.1867 

18.3463 

23.5980 

19.6189 

20.9158 

20.9386 

21.2931 

18.7258 

20.3120 

23.1858 

20.5594 

20.9704 

16.1021 

14.9606 

22.3347 

19.9382 

22.7992 

19.6266 

22.1012 

19.6205 

19.7980 

22.3294 

20.5874 

22.0274 

17.6743 

19.6992 

18.0773 

21.3520 

22.9260 

20.0848 

18.1254 

20.8423 

16.4329 

19.0481 

23.9969 

19.3901 

21.2801 

21.6110 

19.5866 

17.9698 

21.5961 

22.0011 

21.0632 

20.5448 

20.7709 

21.2417 

12.7388 

21.0473 

20.5683 

20.9440 

23.7679 

16.7956 


i  hourly 

Average  hourly 

Y2004 

wage"  (3yrs) 

21.1408 

21.0968 

22.2409 

23.5396 

* 

17.4089 

18.0355 

17.5624 

17.9151 

17.2650 

20.1257 

19.4067 

21 .7838 

20.2068 

23.4179 

21.9298 

22.0958 

21.4858 

23.6817 

22.0689 

* 

18.3942 

23.8947 

23.1248 

• 

19.7842 

25.1442 

24.0943 

20.6728 

19.5866 

22.2275 

21.3979 

24.7973 

22.2165 

22.4813 

21.2645 

20.0409 

18.8813 

21.3211 

20.2546 

24.8485 

23.4439 

21.7215 

20.4860 

22.9352 

21.8108 

17.3367 

16.7252 

16.2416 

15.1371 

23.0020 

22.5355 

21.2853 

20.0637 

23.3359 

22.5729 

21.5114 

20.5834 

23.1500 

22.1757 

• 

18.9117 

22.2815 

20.8462 

22.7104 

21.5807 

21.7129 

20.9378 

22.7887 

22.1417 

» 

17.1399 

20.8194 

19.8306 

18.2393 

17.6939 

23.0678 

21.6241 

25.1499 

22.9741 

21.1245 

20.2540 

• 

19.4292 

21.9499 

20.7934 

* 

17.4338 

20.0275 

19.2171 

24.9995 

23.91 1 1 

20.3677 

19.1372 

23.1897 

21.7230 

23.1378 

21.7597 

* 

18.6858 

19.3642 

17.7421 

25.0811 

22.8213 

22.4529 

21.6965 

22.8041 

21.5064 

* 

19.7786 

22.8059 

20.8145 

24.7681 

22.2381 

• 

13.4906 

22.1787 

21.3387 

22.8821 

21.6382 

23.5802 

21.2633 

23.4061 

24.1565 

18.1015 

16.9965 

• 

17.0775 

-  t 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY  2002 


Average  houriy 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage"  (3yrs) 


360249  . 

360250  . 

360253  . 

360254  . 

360255  . 

370001  . 

370002  . 

370004  . 

370005  . 

370006  . 

370007  . 

370008  . 

370011  . 

370012  . 
37001 3v 

370014  . 

370015  . 

370016  . 

370017  . 

370018  . 

370019  . 

370020  . 

370021  . 

370022  . 

370023  . 

370025  . 

370026  . 

370028  . 

370029  . 

370030  . 

370032  . 

370033  . 

370034  .. 

370036  .. 

370037  .. 

370038  .. 

370039  .. 

370040  .. 

370041  .. 

370042  .. 

370043  .. 
370045  .. 

370047  .. 

370048  .. 

370049  .. 
370051  .. 
370054  .. 

370056  .. 

370057  .. 

370059  .. 

370060  .. 

370063  .. 

370064  .. 

370065  .. 

370071  .. 

370072  .. 
370076  .. 

370078  .. 

370079  .. 

370080  .. 

370082  .. 

370083  .. 

370084  .. 
3700i35  .. 


25.433 


24.1929 

15.4333 

18.5233 

15.3881 

16.4995 

15.8312 

17.5553 

15.6178 

12.4942 

18.9584 

20.2858 

20.8765 

19.1613 

13.6531 

17.7054 

14.6216 

15.1035 

12.9030 

17.3724 

17.5148 

18.4815 

18.0412 

21.1292 

18.2580 

16.5803 

18.1538 

11.3210 

15.6288 

12.4070 

18.9556 

13.0210 

19.4498 

15.5109 

16.2316 

15.2764 

17.0892 

11.3560 

17.8769 

15.6803 

19.4868 

12.5171 

18.0787 

18.1432 

15.1228 

18.3314 

19.3051 

16.7342 

11.9954 

18.1349 

16.4567 

13.6519 

14.3555 

19.2412 

16.9201 

14.7323 

15.0669 

13.1810 

13.1197 

48.1271 


50.5106 


22.0586 
16.1853 
22.5027 

15.7367 
14.4961 
18.5253 
16.1757 
13.3824 
19.3237 
22.7976 
18.9169 
20.0888 

• 

18.7928 
16.1367 
15.6057 

18.2109 
18.1255 
19.1013 
18.6982 
22.1765 
19.3285 
18.4568 
18.9050 
15.3857 
16.2204 
11.7667 
20.6493 
15.4551 
22.7015 
16.8127 
14.7346 
15.9005 
20.0991 
11.6163 
16.4743 
17.0785 
20.3405 
11.4943 
19.2294 
19.2867 
16.0301 
21.3103 
17.9469 

• 

11.6347 
18.2406 

• 

12.5765 
15.4067 
15.2513 
17.5915 
14.3546 
16.9715 
15.6824 
15.6184 
13.7216 


31.3006 
30.0791 
15.0964 
25.5838 
18.9544 
21.5041 

156334 
16.7597 
22.1596 
17.1458 

• 

21.1513 
21.8473 
20.3965 
20.4^7 

• 

20.8357 
18.1260 
16.8631 


20.2432 

19  3386 

20.2845 

21.9141 

24.1009 

19^5811 

18,6541 

20.0827 

* 

16.1541 

16.5843 

21.0719 

• 

20.3137 

18.9981 

19.0145 

14.0899 

20.2929 

12.6613 

19.4856 

15.4768 

20.4826 

12.0397 

20.3788 

20.4872 

17.3020 

• 

23.1897 

• 

11.9044 

18.3966 

• 

12.5766 

19.0231 

22.2318 

* 

16.1445 

12.6060 

18.5669 

16.1277 

• 

25.4330 
50.5105 
31.3006 
30.0792 
15.0963 
23.8868 
16.8753 
20.8266 
15.3881 
15.9348 
15  6795 
19.3861 
16.3495 
12.9251 
19.8462 
21.6639 
20.061 1 
19.8819 
13.6531 
19.1122 
16.2132 
15.8317 
12.9030 
18.6171 
18.3281 
19,2928 
19,5712 
22.4973 
19.0934 
17,9169 
19.0803 
13.1697 
15.9959 
13.2363 
20.2262 
14,1589 
20.7707 
17.0372 
16.6419 
15.1360 
18.9889 
11.8767 
18.6175 
16.0450 
20.0887 

11  9839 
192048 
19.2536 
16.1401 
19.7652 
20,1750 
16.7342 
11.8446 
18.2581 
16,4568 

12  8934 
16.2477 
18.5140 
17.2356 
15.0543 
14.8254 
15.6441 
15.0212 
19.0856 


*  Derrates  wage  data  not  availat)le  for  the  provider  tor  that  year 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  tor  Federal  FYs  2002,  2003,  and  2004 
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Table  2.— HcIspital 
Wage 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Data), 


370086 

370089 

370091 

370092 

370093 

370094 

370095 

370097 

370099 

370100 

370103 

370105 

370106 

370108 

370112 

370113 

370114 

370121  , 

370122 

370123 

370125  . 

370126  . 
370131  . 
370133  . 

370138  . 

370139  . 

370140  . 

370141  . 
370146  . 

370148  . 

370149  . 

370153  . 

370154  . 
370156  . 

370158  . 

370159  . 
370163  . 

370165  . 

370166  . 
370169  . 

370176  . 

370177  . 

370178  . 

370179  . 
370183  . 
370186  . 
370190  . 
370192  . 
370196  . 

370199  . 

370200  . 

370201  . 

370202  . 

370203  ., 

370206  . 

370207  . 

380001  .. 

380002  .. 

380003  .. 

380004  .. 

380005  .. 

380006  .. 

380007  .. 

380008  .. 


*  Denotes  wage  data 
"  Based  or  the  sum 


Provider  No. 


..^.. 


Average  hourly 
wage  FY  2002 


11.1900 

17.2638 

20.1822 

15.7678 

19.7008 

19.5462 

13.4202 

23.2056 

19.4646 

18.8274 

18.2685 

20.7890 

20.3651 

12.7470 

15.3039 

17.6107 

17.8941 

21 .3099 

15.4375 

19.0313 

13.9436 

15.8020 

15.7261 

12.9545 

17.5551 

14.9964 

17.1393 

20.7798 

13.0399 

20.6612 

17.0929 

16.4669 

15.6093 

14.5696 

15.6994 

21.1267 

20.4217 

13.0375 

21.0797 

12.7138 

18.9951 

14.6481 

1 1 .6200 

21.3002 

16.9318 

15.4533 

19.3570 

19.6967 


22.5299 


Average  hourly 
wage  FY  2003 


26.4822 
21.9185 
20.9007 
23.3609 
25.0750 
21.3520 
32.2678 
22.3004 


not  available  for  the  provider  for  that  year. 

Df  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 


17.9243 
20.8536 
16.8432 
22.1966 
19.5565 
14.5909 
19.3793 
18.1467 
12.9784 
23.1347 
25.1252 
21.8937 
14.0190 
14.3384 
20.3439 
17.9757 
20.5488 

* 

19.7958 
14.4664 


16.1855 
17.4574 
16.0898 
17.4950 
19.8606 
13.9900 
22.6237 
18.0699 
16.5267 
16.6687 
15.4303 
16.3637 
25.5592 

* 

12.9569 
19.4219 
14.8384 
19.6537 
14.1304 
9.8655 
23.8404 
16.6061 
16.3671 
20.6398 
21.8343 


18.3941 
18.2548 
16.5384 
23.5454 


25.1542 
23.2479 
23.8074 
24.5418 
24.7476 
20.5914 
25.9239 
21.6133 


Average  hourly 

Average  hourly 

wage  FY  2004 

wage  "  (3yrs) 

* 

11.1900 

18.0505 

17.7472 

24.2117 

21.6700 

• 

16.3152 

23.5685 

21.8046 

20.6507 

19.9482 

14.3563 

14.1246 

20.3^18 

20.7266 

20.2001 

19.2453 

13.0682 

14.6358 

15.6109 

19.0349 

22.4493 

22.5846 

24.1115 

22.1312 

13.8170 

•     13.5126 

16.5964 

'15.3556 

21.4267 

19.8197 

19.4933 

18.4780 

* 

20.9192 

* 

15.4374 

20.5180 

19.7729 

17.9240 

15.3291 

* 

15.8021 

* 

15.7262 

* 

14.6252 

19.0403 

18.0470 

16.3223 

15.8016 

* 

17.3218 

24.7859 

21.7383 

* 

13.5128 

22.8526 

22.0700 

18.2260 

17.8047 

17.9692 

16.9732 

17.4760 

16.6039 

15.9647 

15.3521 

17.3412 

16.4535 

* 

22.6485 

* 

20.4216 

* 

12.9979 

21.3628 

20.6200 

16.5607 

14.5408 

22.1455 

20.2849 

14.0279 

14.2494 

12.9636 

11.3085 

21.9673 

22.2749 

17.9270 

17.1700 

16.3879 

16.0737 

22.3326 

20.7903 

24.3832 

21.9053 

23.6334 

23.6334 

20.7075 

20.7075 

16.7164 

18.9908 

18.9906 

18.6571 

24.0239 

20.2030 

19.8772 

21 .4569 

22.3471 

22.3471 

26.3745 

26.3746 

20.9585 

23.8121 

25.2629 

23.4657 

24.6377 

23.1951 

27.5184 

25.2584 

26.3472 

25.4394 

24.7492 

22.3626 

30.0497 

29.1804 

24.6149 

22.8464 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
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Provider  No. 


Average  hourly 
wage  FY  2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  **  (3yrs) 


380009  

380010  

380011  

380013  : 

380014 

380017  

380018  

380019 

380020  

380021  

380022 

380023 

380025  

380026  

380027  

380029  

380031  

380033  

380035  ^. 

380036  If.. 

380037  

380038  

380039  

380040  

380042  

380047  

380048  .' 

380050  

380051  

380052 

380056 

380060  

380061  

380062 

380064  

380065  r. 

380066 

380069  

380070 

380071  

380072  

380075 

380078  

380081  

380082 

380083  

380084  

380087 

380088  

380089  

380090  

380091  

390001  

390002  

390003  

390004 

390005  

390006  

390007  

390008  

390009  

390010  

390011  

390012  


24.3851 

22.7276 

20.3357 

19.8180 

25.9828 

25.3954 

22.9822 

20.8176 

22.9568 

23.8499 

24.5974 

21.3831 

26.9346 

20.6972 

21.5490 

20.1471 

20.3396 

27.1343 

23.9719 

27.2157 

22.1774 

26.7759 

22.8048 

22.5477 

24.4172 

24.2524 

18.3005 

20.3205 

22.3207 

18.6299 

18.4961 

24.2059 

22.8781 

18.2148 

22.9160 

22.9608 

23.2794 

20.4882 

27.7790 

25.1808 

19.4346 

22.4139 

21.0903 

20.4082 

22.9606 

21.7431 

27.1689 

17.0380 

19.5346 

25.2908 

24.9351 

25.3062 

19.6732 

19.7833 

18.1025 

20.3204 

16.9472 

21  1786 

21.3839 

18.2743 

20.6241 

17.3335 

18.3257 

21.0610 


25.1040 
24.1931 
20.6759 
19.9606 
26.6038 
21.9236 
24.8661 
21.1743 
23.9978 
24.4365 
25.6255 
23.4328 
26.9398 
22.7561 
22.2573 
22.0371 
23.7634 
26.6899 
25.6016 

• 

23.4798 
28.1436 
25.7614 
22.6412 
21.6793 
25.2591 
18.2773 
22.1089 
24.4081 
20.7431 
20.7895 
23.0106 
24.1121 
26.1370 
27.0627 
23.3146 
23.1175 
21.2057 
29.9706 
25.9113 
20.6568 
23.1910 
22  6996 
22.9805 
23.7927 
22.4058 
31.0111 
21.3119 
24.8158 
26.1967 
30.4223 
28.7846 
20.3350 
20.8831 
18.0436 
20.0557 
19.0218 
21.7867 

* 

19.5439 
22.5580 
18.1275 
18.2751 
22.2060 


26.0012 
25.5234 
21 .9382 
24.1491 
28.4536 
29.2543 
27.5171 

• 

23.7066 
28.0334 
26.4793 
23.0079 
28.8525 
23  8666 
21.5822 
24.2939 

30.4783 
26.2434 

• 

25.0199 
29.1804 
27.5115 
21.5958 

* 

26.5017 

23.1332 
26.2384 
21.2567 
22.3571 
27.8551 
27.3827 


23.3581 

• 

34  1038 
27.9055 
21.9516 
25.1930 

22  1822 
28.0668 


29  6989 
31 .8702 
31.2807 
21.5154 
22.0646 
19.1857 
21.3475 
19  0727 
23.0378 

• 

19.9417 

21 .9459 
19.4377 
18.6548 
28.5114 


25.1913 
24.1293 
20.9633 
21.3157 

27  0598 
25.5247 
25.1199 
20.9950 
23.5720 
25.5509 
256210 
22.7334 
27.6239 
22.4738 
21.7906 
22.3500 
22.1387 
28.1499 
25.3543 
27.2157 
236781 

28  0609 
25.2376 
22.2243 
22.9706 
25.3895 
18.2867 
21.8624 
24.3019 
20.2520 
20.6518 
25.0526 
24.9756 
22.4060 
25.0195 
23.1416 
23.2487 
20.8487 
30.4794 
26.3468 
20.7086 
23.7443 

21  9036 
21.8754 
250482 

22  0627 
28.8040 
19.2714 
22.0237 
27.0928 
28.9771 
28.6166 
20  5284 
20.9201 
18.4384 
20.5889 
18  2821 
22.0092 
21.3839 
19.2572 
21.7141 
18.3086 
18.4184 
23.7778 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 
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Table  2.— HotspiTAL 
Wage 


Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
,  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Data), 


390013 

390015 

390016 

390017 

390018 

390019 

390022 

390023 

390024 

390025 

390026 

390027 

390028 

390029 

390030 

390031 

390032 

390035  , 

390036  , 

390037  . 

390039  . 

390040  . 

390041  . 

390042  . 

390043  . 

390044  . 

390045  . 

390046  . 

390047  . 

390048  . 

390049  . 

390050  . 

390051  . 

390052  . 

390054  . 

390055  . 

390056  . 

390057  . 

390058  . 

390061  . 

390062  . 

390063  . 

390065  . 

390066  . 

390067  . 

390068  . 

390070  . 

390071  . 

390072  . 

390073  . 

390074  .. 

390075  .. 

390076  .. 

390078  .. 

390079  .. 

390080  .. 

390081  .. 

390083  .. 

390084  .. 
390086  .. 
390088  .. 

390090  .. 

390091  .. 
390093  .. 
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Provider  No 


Average  hourly 
wage  FY  2002 


19.6562 

13.7352 

17.1133 

18.6113 

19.0279 

17.7258 

24.8468 

22.1044 

25.4606 

15.5523 

22.9718 

29.5940 

23.6571 

21.2661 

18.6887 

18.8162 

21.5105 

22.3591 

19.7671 

20.4263 

17.5300 

16.6876 

20.4397 

22.5775 

17.4764 

20.9831 

19.4677 

21.7445 

26.9709 

19.7992 

22.1586 

22.2639 

28.1385 

20.1195 

18.4975 

23.4017 

19.3901 

20.2395 

20.3520 

23.8722 

17.3750 

19.4965 

20.0473 

18.9296 

20.8162 

19.1109 

21.8549 

16.0100 

16.9232 

21.2623 

18.3093 

18.7695 

21.3290 

19.0156 

18.9269 

21.4707 

24.7461 

* 

20.2529 
18.3563 
23.9506 
21.3759 
18.3770 
18.4442 


Average  hourly 
wage  FY  2003 


20.2186 

14.3138 

17.4931 

18.5869 

20.0672 

18.7609 

25.2980 

23.9246 

27.7643 

14.0077 

23.6317 

29.4334 

22.7820 

24.4753 

18.9121 

19.2040 

18.5545 

21 .9325 

20.2103 

19.9175 

17.6181 

17.4451 

19.6159 

22.0668 

17.6739 

21.3382 

20.2107 

21.3960 

• 

18.9776 
22.8196 
24.9156 

• 

21.2729 
19.4686 
25.7327 
21.4121 
21.6693 
20.7930 
22.8728 
17.4710 
20.1696 
20.2930 
19.0132 
21.9885 
21.6408 
22.7909 
18.9416 
16.9445 
22.2703 
19.7446 
19.5840 
19.7719 
20.6483 
19.5982 
22.2449 
25.6575 
26.1660 
17.0197 
19.7645 

• 

20.5433 
19.0355 
20.0135 


;  hourly 

Average  hourly 

Y2004 

wage**  (3yrs) 

22.1679 

20.7339 

* 

14.0190 

18.1536 

17.5840 

19.1962 

18.7750 

19.9117 

19.6570 

21.2807 

19.2350 

27.5504 

25.9222 

25.3767 

23.8310 

25.9806 

26.4580 

14.8690 

14.8024 

24.0326 

23.5437 

33.2139 

30.7948 

24.6796 

23.7138 

• 

22.6697 

20.0598 

19.2297 

20.3568 

19.4469 

20.8450 

20.3351 

23.2173 

22.4923 

20.5751 

20.1842 

20.1665 

20.1659 

18.4580 

17.8792 

20.5371 

18.2001 

21.0074 

20.3638 

22.2351 

22.2889 

19.8641 

18.3598 

22.4235 

21 .5908 

20.2082 

19.9676 

23.1271 

22.1125 

•  - 

26.9709 

20.3523 

19.7014 

24.0933 

23.0206 

22.6951 

23.1957 

• 

28.1385 

22.1380 

21.1379 

19.8602 

19.2479 

23.5292 

24.2129 

21.4239 

20.7360 

24.8235 

22.2695 

22.0113 

21.0507 

24.4550 

23.7184 

17.6303 

17.4968 

21.7120 

20.4817 

23.1384 

21.2152 

21.7717 

19.8676 

23.5136 

22.0765 

21.1177 

20.4766 

24.4403 

23.0308 

17.8117 

17.5040 

20.0561 

17.9031 

22.7073 

22.0769 

21.8456 

19.9484 

19.9774 

19.3988 

21.2039 

20.7327 

* 

19.7928 

19.9169 

19.5006 

23.3742 

22.3584 

28.1056 

26.2492 

• 

26.1660 

18.3551 

18.4310 

19.6488 

19.2797 

• 

23.9506 

22.4688 

21.4690 

19.7361 

19.0422 

19.9209 

19.4590 

*  Denotes  wage  data  not  available  tor  the  provider  for  that  year. 

"  Based  on  the  sum  i  A  the  salaries  and  hours  computed  tor  Federal  FYs  2002.  2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average  hourly 
wage  FY-2002 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  "  {3yrs) 


390095 
390096 
390097 
390100 
390101 
390102 
390103 
390104 
390106 
390107 
390108 
390109 
390110 
3901 1 1 
390112 
390113 
390114 
390115 
390t16 
390117 
390118 
390119 
390121 
390122 
390123 
390125 
390127 
390128 
390130 
390131 
390132 
390133 
390135 
390136 
390137 
390138 
390139 
390142 
390145 
390146 
390147 
390150 
390151 
390152 
390153 
390154 
390156 
390157 
390160 
390162 
390163 
390164 
390166 
390168 
390169 
390170 
390173 
390174 
390176 
390178 
390179 
390180 
390181 
390183 


16.6930 
22.4382 
25.2845 
20.9263 
18.5039 
21.5496 
18.8667 
16.3255 
16.8439 
20.9841 
21.3142 
16.5299 
21.6464 
33.3971 
15.0065 
19.3634 
20.9533 
21.4287 
21.3671 
18.0769 
18.9507 
18.8815 
19.1315 
17.7734 
21.3974 
17.5446 
22.4555 
19.3165 
18.3695 
19.2096 
22.8414 
24.7561 
22.1905 
20.6286 
18.5397 
20.6936 
23.9757 
28.8877 
20.4228 
18.6505 
21.2492 
20.3155 
22.5206 
19.4017 
22.9707 
16.7052 
22.6398 
19.1783 
19.4463 
21.9188 
17.7564 
24.9750 
19.7978 
18.8863 
22.0547 
24.7973 
186613 
25.3307 
20.8368 
17.0534 
21.8593 
26.5541 
19.3832 
17.9848 


17.9697 
22.2974 
24.7853 
21  1186 
19.0180 
19.3111 
20.4422 
16.2440 
17.4747 
20.6024 
22.0444 
17.4540 
21.6005 
27.1429 
14.8634 
19.9496 
19.8004 
22.3545 
22.6783 
18.9764 
17.2668 
19.3946 
20.6253 
15:5438 
21.8897 
17.0975 
22.8787 
19.9764 
18  5519 
19.1931 
24.1878 
24.1590 
22.2501 
16.8505 
19.4769 
20.7726 
24.8347 
28.4680 
20.4964 
20.1788 
21.7600 
20.8970 
23.6072 
20.2581 
23.9039 
17.8774 
24.0034 
20.2647 
19.4793 
21 .3379 
18.1831 
26.1698 
19.8899 
19.6875 
22.7920 

• 

18.8265 
26.3891 
21.7650 
17.1142 
21.5792 
26.7743 
18.8681 
17.4535 


18.3939 
22.9502 
24.5304 
23.4155 
20.1271 
20.9807 
21.0637 
16.5081 

21.5852 
23.7842 
17.2667 
22.3968 
30.5814 
15.6710 
20.1160 
23.6162 
24.1951 
24.9581 
19.0983 
17.8460 
20.3034 
20.8017 
18.5130 
23.2232 
18.2411 
25.0836 
21.3668 
19.4835 
19.5296 
24.6889 
25.2110 
24.0445 
21.9531 
19.5457 
21.4705 
26.3622 
29.8874 
20.6580 
21.4580 
22.3135 
20.0261 
24.7843 
21.5474 
25.3391 
19.1300 
25.0801 
20.6933 
19.3598 
24.0291 
18.8585 
24.2334 
19.8531 
20.6777 
22.7695 

• 

20.6958 
28.4490 
18.0752 
17.2384 
24.0501 
28.4842 

• 

21  6811 


17.6811 
22  5646 
24.8507 
21 .8409 
19.2316 
20.6410 
20.0228 
16.3661 
17.1489 
21.0626 
22.3277 
17.0836 
21.8598 
30.4618 
15.1640 
19.8009 
21.4379 
22.7320 
22.9637 
18.7219 
18.0300 
19.5629 
20.2031 
17.2135 
22.1599 
17.6363 
23.5152 
201918 
18.7830 
19.3184 
23.9106 
24.7109 
22.8305 

19  6672 
19.1463 

20  9891 
25.0742 
29.0890 
20  5260 
20.0672 
21 .7727 
20.3992 
23.6769 
20.4133 
24.1056 
17.9859 
23.9044 
20  0398 
19.4262 
224183 
18.2862 
25.0898 
19.8460 
19.7568 
22.5431 
24.7973 
19.3949 
26.7187 
20.3817 
17.1362 
22.5243 
27.3230 
19.1299 
18  9628 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2 
Wage 


—HbspiTAL  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
D/JTA),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 


Wages— Continued 


390184 

390185 

390189 

390191 

390192 

390193 

390194 

390195 

390197 

390198 

390199 

390200 

390201 

390203 

390204  , 

390209  . 

390211  . 

390213  . 

390215  . 

390217  . 

390219  . 

390220  . 

390222  . 

390223  . 

390224  . 

390225  . 

390226  . 
390228  . 
390231  . 
390233  . 

390235  . 

390236  . 

390237  . 

390238  . 

390244  . 

390245  . 

390246  . 

390247  . 
390249  . 
390256  . 
390258  . 
390260  .: 

390262  . 

390263  ., 

390265  .. 

390266  .. 

390267  .. 

390268  .. 
390270  .. 

390278  .. 

390279  .. 

390283  .. 

390284  .. 

390285  .. 

390286  .. 

390287  .. 

390288  .. 

390289  .. 

390290  .. 

390291  .. 

390293  .. 

390294  .. 

390295  .. 

390296  .. 


*  Denotes  wage  data 
**  Based  on  tfie  sum 
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Provider  No. 


Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage"  (3yrs) 

20.9349 

21.1941 

21.1962 

21.1056 

20.3877 

20.3301 

20.4476 

20.3876 

20.3338 

19.6186 

20.1365 

20.0174 

17.2270' 

'         17.1919 

18.5972 

17.6639 

17.6597 

16.6469 

19.1883 

17.8533 

18.1209 

17.3804 

18.9764 

18.1140 

21.2689 

21.0549 

21 .5850 

21.3104 

24.1793 

24.2891 

26.2024 

24.9040 

20.7998 

22.1974 

22.8349 

21.9546 

15.8833 

16.6803 

17.3937 

16.6375 

17.3865 

17.7782 

18.9787 

18.0590 

15.4012 

18.2456 

19.4471 

17.7454 

20.3533 

21.3291 

22.7849 

21.5155 

21.4989 

22.4685 

26.9436 

23.7942 

22.9616 

22.7282 

23.9673 

23.2268 

18.7059 

16.8200 

• 

17.7119 

18.4213 

19.4552 

21.0450 

19.6873 

19.1553 

20.1152 

• 

19.6103 

21.2032 

23.5953 

25.2617 

23.2887 

19.9837 

19.7578 

21.4058 

20  3609 

19.6226 

20.1311 

20.0594 

19.9347 

17.7916 

22.7617 

23.4385 

21.1834 

22.1548 

22.7491 

24.9345 

23.2935 

22.1775 

18.9493 

22.8725 

21 .2902 

13.7518 

17.2173 

16.1289 

15.4447 

18.7290 

19.0364 

20.9232 

19.6059 

21.8481 

22.8588 

25.6917 

23.3415 

19.8180 

19.6212 

21.0164 

20.1594 

19.4798 

21.0757 

24.7757 

21.7340 

20.2309 

20.5800 

21.8043 

20.8925 

21.4200 

19.9925 

23.7068 

21.4467 

17.8735 

19.1427 

19.8687 

18.9492 

22.301 1 

21.7847 

23.2054 

22.4279 

17.1055 

18.1956 

19.2170 

18.1264 

15.6402 

14.2136 

• 

14.8974 

24.5076 

* 

• 

24.5076 

25.0556 

22.3892 

22.0687 

23.0374 

21.2151 

* 

• 

21.2151 

13.1657 

14.1062 

14.7215 

14.0139 

22.2773 

22.3540 

22.6146 

22.4202 

22.6852 

23.8318 

25.0634 

23.8724 

21  5982 

* 

* 

21.5982 

18  8942 

21.3264 

20.1664 

20.3796 

20.6348 

22.0008 

21.0295 

20.4950 

20.4760 

20.5948 

20.5230 

17.1966 

17.6223 

18.2424 

17.6964 

19.2665 

20.2424 

21.4801 

20.3933 

22  0909 

22.2046 

23.1124 

22.4784 

19.2074 

20.7957 

22.5258 

20.8233 

17.7176 

18.5776 

21.1387 

19.0743 

14.8655 

15.8080 

16.0509 

15.5561 

22.5490 

• 

1   * 

22.5489 

34.3904 

* 

* 

34.3902 

29.1270 

30.6300 

29.8499 

22.9746 

25.4499 

24.2027 

30.3252 

32.9709 

31.6159 

26.9662 

28.0958 

27.3905 

22.8963 

25.1658 

23.9733 

30.5037 

31 .0967 

30.8194 

20.0272 

21.0057 

20.4818 

23.5285 

• 

23.5284 

• 

33.3535 

33.3537 

• 

26.8863 

26.8862 

* 

25.6979 

25.6981 

not  availalite  tor  the  provider  for  that  year 

Df  ttie  salanes  and  hours  computed  lor  Federal  FYs  2t)02.  2003.  and  2004 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999" 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 

Average  hourly 
wage  FY  2002 

Average  hourly 
wage  FY  2003 

Average  hourly 
wage  FY  2004 

Average  hourly 
wage  "  (3yrs) 

390297 

• 

10.5757 

13.0494 

12.4078 

8.5648 

7.7432 

10.1048 

8.0174 

8.8650 

10.8011 

8.5426 

8.4728 

9.2624 

9.4798 

14.4076 

13.3922 

9.2577 

10.6208 

10.8940 

12.1434 

12.2199 

9.2409 

5.8335 

9  1794 

10.0448 

11.9486 

15.1405 

13.0988 

9.7203 

9.8534 

7.9187 

9.7791 

9.9903 

.  11.5359 

10.7292 

9.0556 

9.2187 

11.8760 

10.5277 

10.9665 

10.8694 

8.3168 

7.0510 

8.5487 

10.8756 

1 1 .4051 

10.6584 

9.8322 

7.6413 

10.2367 

12.2452 

10.2056 

23.1738 

21  0638 

22.7170 

23.8700 

23.1325 

24.9726 

24.3895 

28.4589 

26.1183 

24.1695 

24.8800 

20.7804 

• 

10.7531 

13.3684 

11.2726 

9.0781 

9.7802 

10.4988 

8.1974 

8.7341 

9.1359 

86252 

8.6538 

9.8197 

10.2712 

15,Sa?7 

13.7001 

9.9167 

10.5583 

12.1251 

12.7462 

13.0915 

9.0826 

74280 

8.9567 

10.1898 

12.8671 

11.5104 

10.3664 

8.7218 

8.6480 

9.4600 

10.4312 

8.5290 

11.8454 

7.9552 

10.6028 

9.8694 

12.2080 

10.7228 

12.3311 

11.0634 

9.3000 

9.9477 

7.2203 

11.3351 

11.4317 

10.9315 

8.7584 

9.1638 

10.9047 

12.7323 

10.5997 

22.4972 

23.5408 

24.0086 

22.8959 

24.9846 

24.4792 

24.3760 

29.7315 

27.4880 

26.4570 

25.3688 

22.6182 

25.7318 

11.7572 

J  11.6804 

10.5963 

11.4041 

10.5356 

9.2852 

8.6022 

9.4413 

9.2799 

8.9111 

9.0740 

9.9905 

11.4580 

• 

14.6491 

10.7476 

108254 

13.6516 

13.5224 

15.2904 

9.8650 

5.9206 

9.5266 

10.7100 

9.0275 

108618 

16.5895 

.  8.7218 

10.7118 

9.2871 

13.5901 

10.9973 

11.5797 

71781 

11  5608 

10.1240 

12.8886 

12.0159 

12.7701 

12.2859 

104416 

9.7444 

7.0411 

9.7314 

12.4590 

1 1  aav 

8.3575 
9.6644 
10.5643 
14.1627 
10.5811 
240033 
23.6409 
24.6521 
26.1372 
27.7171 
25.4183 
26.9135 
30.3860 
29.7664 
28.1791 
28.9386 
25.1067 

25.7318 

400001  

11.0430 

400002  

400003 

12.6379 
11  4141 

400004 

400005        

9.6304 
9  1053 

400006 

9.9205 

400007           

8.2631 

400009  

400010          

9.0138 
9.7479 

400011 

8.6956 

400012          

8.7216 

400013    

9.7250 

400014               

10.3309 

400015   

14.8835 

400016             - 

13.9317 

400017        

9.9817 

400018    

10.6669 

400019 *■ 

12.2168 

400021              

12.8271 

400022         

13  4548 

400024       

9.4011 

400026        

63365 

400028      

9.2275 

400032     

10.3326 

400044  

11.6261 

400048          

12.2444 

400061 

12.9754 

400079  

8.9772 

400087             

98615 

400094                

88796 

400098           

11.0612 

400102          . 

9.8471 

400103        - 

11  6448 

400104 

88476 

400105               

101248 

400106         -. 

97589 

400109      

12.3304 

400110      

11.1009 

4001 1 1     

12.0404 

400112   

11.4080 

400113   

9.6011 

400114              

88440 

400115             

7.5166 

400117             

10.6287 

400118                 

11.7860 

400120 

11.1482 

400121 

8  9176 

400122               

8.8133 

400123  : 

10.5707 

400124       ■■■■■ 

13.0714 

400125 •  ••■ 

10.4664 

410001 

23.2235 

410004          

22.7712 

410005     

237686 

410006 

24.3270 

410007 

25.1159 

410008  ...' 

24.9582 

410009   

25.2049 

410010  : 

29.5220 

410011 

27.7381 

410012  

26.2184 

410013    

26.3621 

420002 

22.8141 

*  Denotes  wage  data  not  available  for  tfie  provider  for  ttiat  year. 

••  Based  on  ttie  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital 
Wage 


Data), 


Wages— Continued 


420004 
420005 
420006 
420007 
420009 
420010 
420011 
420014 
420015 
420016 
420018 

420019  , 

420020  , 
420023  . 

420026  . 

420027  . 

420030  . 

420031  . 
420033  . 

420036  . 

420037  . 

420038  . 

420039  . 
420043  . 

420048  . 

420049  . 
420051  . 

420053  . 

420054  . 

420055  ., 

420056  .. 

420057  .. 
420059  .. 

420061  .. 

420062  .. 

420064  .. 

420065  .. 

420066  .. 

420067  .. 

420068  .. 

420069  .. 

420070  .. 

420071  .. 

420072  .. 

420073  .. 

420074  .. 

420075  .., 

420078  .., 

420079  ... 

420080  ... 

420082  ... 

420083  ... 

420085  ... 

420086  ... 

420087  ... 

420088  ... 

420089  ... 
420091  ... 
420093  ... 

420095  ... 

420096  ... 

430004  ... 

430005  ... 
430007  ... 


*  Denotes  wage  data 
"  Based  on  tfie  sum  i 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


20.9588 
17.9694 
.19.1760 
18.6456 
19.9586 
18.0252 
18.0970 
18.0519 
20.1164 
15.5485 
21.8775 
17.1726 
20.3193 
20.4053 
21.8749 
19.2594 
20.6448 
8.2516 
23.1303 
21.3222 
22.7099 
18.6568 
18.3017 
19.7570 
18.8070 
19.4049 
19.1555 
18.1657 
20.2574 
16.8717 
15.1835 
20.5266 
17.1483 
17.3543 
21.7469 
16.0794 
19.9435 
18.0042 
19.7824 
18.5481 
18.1298 
17.3876 
20.3902 
15.0158 
19.9986 
18.0967 
12.8158 
21.9082 
21.0874 
21 .9968 
21.7210 
22.6376 
21.6791 
20.2878 
19.8388 
19.9919 
20.5360 
20.3092 
18.3902 


19.6344 
16.4560 
14.6331 


Average  hourly 
wage  FY  2003 


22.4680 

17.8202 

18.7153 

19.0199 

21.2566 

19.3267 

16.7523 

19.0455 

20.8736 

16.6448 

20.7779 

19.0199 

20.5801 

20.8600 

23.3072 

19.7322 

22.5159 

15.3605 

23.7974 

19.8285 

23.5244 

19.9829 

18.0055 

19.6834 

20.5531 

20.1765 

19.8549 

19.0780 

20.2275 

18.6782 

16.5491 

22.1312 

18.2093 

17.7047 

20.9032 

19.7067 

19.2150 

19.5366 

20.8524 

20.2580 

18.9017 

19.2186 

20.1897 

18.2531 

20.2697 

18.1839 

15.0132 

22.7156 

21.3177 

23.2871 

22.8516 

24.4499 

22.0071 

23.5303 

20.8217 

21.8979 

21.3954 

21.8367 

19.1299 

33.4632 

26.4863 

19.2737 

17.3400 

15.1494 


e  hourly 

Average  hourly 

=Y2004 

wage**(3yrs) 

'23.4579 

22.2290 

19.5521 

18.4820 

22.7896 

19.8079 

22.0228 

19.8823 

18.6866 

19.8536 

19.1746 

18.8763 

17.7299 

17.5010 

21.2046 

19.4445 

23.1274 

21.4737 

17.0051 

16.4309 

20.4649 

20.9903 

19.6836 

18.6013 

22.1616 

21.0728 

23.2568 

21.5753 

23.7406 

23.001 1 

21.0637 

20.0499 

22.6766 

21.9685 

* 

10.6827 

26.2710 

24.4383 

20.6649 

20.5448 

25.5492 

24.0161 

21.6132 

20.0798 

21.9737 

19.2483 

21.8816 

20.4303 

21.9517 

20.4950 

21.2604 

20.3295 

20.6629 

19.9007 

19.9013 

19.0557 

20.8471 

20.4420 

19.6817 

18.3873 

20.0527 

17.2450 

17.6727 

20.1808 

20.2917 

18.4487 

19.9789 

18.3969 

17.4764 

19.8282 

20.9057 

19.0582 

22.0784 

20.4983 

20.7782 

19.3987 

22.8104 

21.1856 

21.7257 

20.1957 

17.6291 

18.2134 

20.3664 

19.0084 

21.8579 

.  20.8383 

16.2578 

16.5142 

21.4718 

20.6373 

18.7011 

18.3051 

15.9890 

14.6306 

24.3273 

22.9650 

23.3992 

21.9864 

26.7489 

24.1988 

23.6936 

22.7569 

24.8508 

24.0155 

24.4040 

22.7952 

24.5760 

22.8222 

22.4526 

21.0450 

23.5174 

21.7712 

23.3240 

21.8074 

23.7936 

21.9046 

21.4678 

19.5913 

* 

33.4634 

• 

26.4864 

* 

19.4433 

18.2647 

17.3726 

* 

14.8985 

>t  available  tor  the  providef  for  that  year 

the  salanes  and  hours  computed  fof  Federal  FYs  2002.  2003.  and  2004 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


430008 

430010 

430011 

430012 

430013 

430014 

430015 

430016 

430018 

430022 

430023 

430024 

430027 

430028 

430029 

430031 

430033 

430034 

430036 

430037 

430038 

430040 

430041 

430043 

430044 

430047 

430048 

430049 

430051 

430054 

430056 

430057 

430060 

430064 

430066 

430073 

430076 

430077 

430079 

430089 

430090 

430091 

430092 

430093 

430094 

440001 

440002 

440003 

440006 

440007 

440008 

440009 

440010 

440011 

440012 

440014 

440015 

440016 

440017 

440018 

440019 

440020 

440023 

440024 


Average  hourly 
wage  FY  2002 


18.1323 

19.8191 

17.4750 

17.6997 

18.4817 

20.2387 

18.2875 

20.8850 

16.2244 

14.5118 

16.2164 

16.1801 

20.2591 

17.1577 

17.6986 

12.4660 

17.3652 

14.2491 

15.6258 

18.1293 

18.4078 

14.4509 

14.8816 

14.9949 

21 .0823 

17.9823 

18.7602 

15.2237 

18.8070 

14.8003 

10.3697 

17.2805 

10.0176 

14.2184 

15.6660 

15.3776 

13.9883 

19.8558 

14.1815 

17.9790 

21.5974 

18.1567 

21.3807 

19.5013 

• 

15.5897 
20.3740 
19.3042 
21 .4055 
14.8959 
18.8994 
17.4831 
16.3283 
18.3375 
19.5739 
16.1143 
22.0659 
16.2964 
20.4563 
17.4995 
21.5402 
17.8879 
16.7837 
18.4046 


Average  hourly 
wage  FY  2003 


18.5234 
16.5750 
18.3648 
19.2921 
18.8978 
20.9118 
18.8998 
22.7585 
15.9424 
14.0661 
16.7850 
17.4816 
20.8666 
18.2829 
17.4932 
13.2105 
18.3978 
13.8535 
16.7827 
18.7009 

• 

14.7860 
17.0193 

• 

17.5377 
19.0261 
14.9025 
18.8697 
15.0101 
14.1914 
18.8777 
9.7678 
13.8866 
14.5957 
16.5112 
15.2453 
20.4361 
14.4154 
17.5100 
23.5180 
21.6239 
19.7644 
23.3009 

17.2282 
21.4299 
20.3756 
23.1483 
14.0612 
20.3303 
18.4068 
13  3692 
19.3165 
19.8949 
15.0656 
21.6106 
14.6142 
20.4705 
18.1620 
22.8463 
20.2189 
15.6603 
18.4276 


Average  hourly 
wage  FY  2004 


20.0124 

• 

19.9835 
21.2588 
21.3388 
22  0285 
20.5848 
24.2450 
17.9850 

• 

18.8816 
18.8359 
22  1807 

• 

18.9463 
15.2322 
21.6255 


17.9673 

18.2773 
20.0608 


17.8870 


10.6493 
14.3407 


21 .6786 

* 

19.8572 
25.6873 
22.2824 
19.7354 
23.8820 
20.8742 
18.9833 
22.0178 
21.6336 
24.3173 
14.8015 
20.9238 
19.6564 
16.7270 
20.5036 
21.1213 

• 

234485 
20.1504 
21.8033 
21.2242 
21.8854 
21.1075 
15.5410 
19.9751 


Average  hourly 
wage  **  (3yrs) 


18.8898 

17.9984 

18.5721 

19.3790 

19.5495 

21.0694 

19.2456 

22.6451 

16.6387 

14.2905 

17.1465 

17.4068 

21.1128 

17.7353 

18.0331 

13.5804 

19.2950 

14.0594 

16.1636 

18.4202 

18.4078 

14.6153 

14.8815 

16.5225 

21.0824 

17.9221 

19.3158 

15.0665 

18.8400 

15.8667 

12.0169 

18.0992 

10.1353 

14.1427 

15.1085 

15.9305 

14.6206 

20.6834 

14.2974 

18.4672 

23.7486 

21  1724 

20.2342 

22.1340 

20.8743 

17.1918 

21  2905 

20.4509 

22.9919 

14.5822 

20.0515 

18.5235 

15.2992 

19.4558 

20.1775 

15  5948 

22.3272 

16.8295 

20  8965 

190126 

22.0914 

19.7440 

15.9556 

18.8456 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002. 2003.  and  2004 
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Table  2.— HbspiTAL 
Wage 


Data), 


Wages- -Continued 


440025 
440026 
440029 
440030 
440031 
440032 
440033 
440034 
440035 
440039 
440040 
440041  : 

440046  , 

440047  . 

440048  . 

440049  . 

440050  . 

440051  . 

440052  . 

440053  . 

440054  . 

440056  . 

440057  . 

440058  . 

440059  . 

440060  . 

440061  . 

440063  ., 

440064  .. 

440065  .. 

440067  .. 

440068  .. 

440070  .. 

440071  .. 

440072  .. 

440073  .. 
440078  .. 

440081  ;. 

440082  .. 

440083  .. 

440084  .. 
440091  .. 
440100  .., 

440102  ... 

440103  ... 

440104  ... 

440105  ... 

440109  ... 

440110  ... 

440111  ... 

440114  ... 

440115  ... 
440120  ... 
440125  ... 

440130  ... 

440131  ... 

440132  ... 

440133  ... 
440135  ... 
440137  ... 

440141  ... 

440142  ... 

440143  .... 

440144  .... 


■  Denotes  wage  data 
•■  Based  on  the  sum 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


16.3140 

23.2566 

20.7050 

16.9925 

17.0211 

13.8140 

13.7328 

20.0309 

19.3034 

21.6536 

16.9275 

14.9545 

19.3229 

17.8092 

21 .4993 

18.7967 

18.2511 

16.0421 

19.8075 

19.6494 

13.3967 

16.2742 

13.7257 

19.1878 

19.6018 

19.7916 

22.5525 

19.8371 

18.9809 

18.8296 

17.2397 

19.3668 

14.0437 

19.7836 

19.1522 

19.5554 

16.0188 

19.3454 

22.6855 

13.7423 

13.7731 

20.1065 

14.7113 

14.5500 

18.6990 

22.6754 

17.1172 

17.7443 

17.4816 

23.2254 

15.0036 

18.5457 

16.3115 

19.4115 

17.4857 

16.1214 

16.8871 

23.0891 

22.2005 

15.0070 

15.9429 

16.8855 

18.2061 

18.3859 


not  available  tor  the  provider  for  ttiat  year 

3f  the  saianes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


Average  hourly 
wage  FY  2003 


17.0997 

25.6490 

22.2889 

17,6297 

17.2555 

13.9784 

16.4679 

21.1672 

20.4168 

22.4158 

17.6781 

14.6684 

20.5562 

18.7469 

21.6132 

19.6920 

19.7915 

17.7067 

18.6589 

21.5253 

15.2154 

20.4903 

14.4363 

20.7722 

20.8882 

20.7628 

16.9234 

18.8072 

18.2678 

19.2282 

18.2973 

19.5428 

18.0064 

* 

20.0691 
19.6290 
17.1645 
17.2905 
22.5590 
13.7630 
13,8085 
20.1359 
15.9969 
16.0783 

21.7135 
18.1375 
17.6399 
18.4998 
23.2111 
18,5327 
18.7054 
19.8997 
20.0599 
19.0905 
19.9883 
17.9186 
22.2257 
22.5452 
15.3530 
17.6819 
17.1483 
18.6844 
18.8127 


Average  hourly 
wage  FY  2004 


19.1478 

25.1655 

24.1379 

19.9056 

17.0289 

14.7683 

17.2637 

22.2478 

21.4990 

25.0874 

16.9886 

15.5784 

22.3380 

18.7962 

23,1553 

21.1931 

21.1397 

19.0165 

18.1935 

22,0345 

15.4208 

19.3108 

14.1477 

21,7512 

22.4248 

20.2188 

19,5458 

19.7468 

19.4020 

19.9099 

19.5643 

20.9188 

18.3717 

19.6579 
20.7181 

* 

18.3142 
26.1497 
15.7015 
15.0510 
23,0296 

16.6548 

* 

21.9870 

19.2902 

17.3578 

19.9715 

24.9883 

20.1152 

18.5389 

22.4031 

21.1018 

20.6364 

21.0641 

18.9580 

23.3600 

23.9749 

16.5529 

19.2607 

17.7587 

19.2978 

19,7938 


Average  hourly 
wage  **  (3yrs) 


17.5703 

24.7161 

22.4401 

18.2332 

17.1002 

14.1838 

15.8189 

21.1521 

20.4205 

23.1050 

17.1928 

15.0621 

20.6463 

18.4413 

22.1163 

19.8880 

19.7737 

17,5455 

18.8415 

21.0746 

14.7050 

18.5997 

14.1083 

20.5453 

21.0016 

20,2562 

19.4254 

19.4529 

18.8736 

19.3487 

18,4105 

19.9728 

16.8031 

19,7836 

19.6208 

19,9917 

16.5456 

18.2349 

23.7116 

14.3937 

14,2295 

21,0909 

15,3629 

15.7421 

18.6990 

22,0956 

18.1888 

17.5716 

18.7259 

23.8046 

17.9248 

18.5956 

19.5197 

20.2091 

19.0816 

18.9957 

17.9377 

22,8900 

22.9815 

15.6758 

17.4468 

17.2159 

18.7274 

19.0189 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


440145 

440147 

440148 

440149 

440150 

440151 

440152 

440153 

440156 

440157 

440159 

440161 

440162 

440166 

440168 

440173 

440174 

440175 

440176 

440180 

440181 

440182 

440183 

440184 

440185 

440186 

440187 

440189 

440192 

440193 

440194 

440197 

440200 

440203 

440210 

440214 

440215 

440217 

440218 

440220 

450002 

450004 

450005 

450007 

450008 

450010 

450011 

450014 

450015 

450016 

450018 

450020 

450021 

450023 

450024 

450028 

450029 

450031 

450032 

450033 

450034 

450035 

450037 

450039 


Average  hourly 
wage  FY  2002 


18.3948 

26.1464 

19.4598 

18.4281 

20.3006 

18.3928 

22.7664 

16.5716 

21.7577 

18.4249 

20.9371 

22.8816 

15.5534 

19.2159 

19.1509 

19,1812 

18,0865 

18.5186 

19.2208 

20  2184 

17.7709 

19.7094 

21.3465 

16.8880 

21.2188 

19,7983 

17.5872 

18.5252 

19.1705 

18.6999 

22.4562 

21 ,8503 

19.8078 

16.2861 

11.9815 

28.0285 

22.2928 


21 .4836 
16,7850 
16.6396 
19.1910 
17.6582 
17.6677 
20.8102 
17.5815 
21 .6773 
18.3456 
23.2293 
19.1153 
23.3630 
17.6360 
18,5985 
19.1658 
17,7425 
29.6945 
14.6530 
21 .0222 
18.8823 
20.3599 
19.9140 
19.7176 


Average  hourly 
wage  FY  2003 


18.3850 
25.3766 
19.3769 
19.8304 
21 .2942 
19.8977 
21.7382 
18.1781 
21 .9374 
15.5316 
21.4914 
23,6805 
19.8075 
19.6632 
21.1947 
21.0284 
19.3966 
19.9022 
19.8448 
20,2057 
19,0915 
18.1953 
22.2401 
18.6890 
21.1226 
20.8600 
18.3729 
22.2555 
19.1976 
19.9078 
21.9609 
22,5282 
18,7302 
16.9819 
12.7622 


19.2834 


21.5141 
15.9452 
16.6354 
18,0269 
19.3745 
19.8998 
20.2963 
19.8846 
22.9820 
19.1522 
21.9921 
18.4642 
23.7663 
19.2808 
19.5584 
19.5905 
19.9505 
29.6772 
20.8525 
21.3766 
19,5233 
20,3146 
19.6532 
20.4660 


Average  hourly 
wage  FY  2004 


18.2020 
25.0779 
20,7693 
18.1316 
22.8733 
21.1576 
22.7498 
19,9486 
23.7799 

• 

20.5719 
26.1354 
20,3909 
23.1692 
21.2114 
20.8442 
19.2201 
22.3331 
20.4861 
21.2398 
19,6133 
19.3928 
24.9282 
21.4484 
22.1845 
23.0193 
19.9478 
23.2866 
21.3228 
22.0345 
24,4508 
24.2660 
16.7752 


23.3544 
20.1377 
21.9117 
24.0411 

21.7110 
18.3737 
20.1817 
20.3023 
22,1472 
20.6936 
23.9526 
20.1232 
22.9019 
19.1087 
25.0769 
19.1645 
20.7727 
22.7775 
19.9198 
21.7621 
20.5217 
26.5990 
21.6097 
24.1860 
23,1179 
22.0058 


Average  hourly 
wage"  (3yrs) 


18.3221 

25.5115 

19.8862 

18.8060 

21.5258 

19.7369 

22.4243 

18.2431 

22.5299 

17.0805 

20.9737 

24.2908 

18.5104 

20.6397 

20.4537 

20,3754 

18.8962 

20.2599 

19.8829 

20,5594 

18  8053 

19,0713 

22.9040 

18.5678 

21.5612 

21.1673 

18,6211 

21,3831 

19,9395 

20.2055 

23.0024 

22.9060 

184446 

16.6264 

12.3704 

28.0287 

22.2928 

21  1703 

20  1377 

21.9117 

22.4013 

16.4042 

18.0529 

18,5024 

19,0466 

19.2481 

21,0609 

19.3710 

22.8711 

19.2132 

22.6021 

18.9021 

24.0893 

18,7230 

19,7057 

20,4223 

19.2371 

26.1343 

18.3019 

22.8755 

19.9960 

21.4818 

20.8871 

20.7406 


*  Denotes  wage  data  not  available  for  ttte  providei  for  that  year 

"  Based  on  the  sum  of  the  saianes  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004, 
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Table  2.— Hpspital 
Wage 


D^TA) 


Wages- -Continued 


450040 
450042 
450044 
450046 
450047 
450050 
450051 
450052 
450053 

450054  , 

450055  . 

450056  . 

450058  . 

450059  . 

450063  . 

450064  . 

450065  . 
450068 

450072  . 

450073  . 

450078  . 

450079  . 

450080  . 

450081  . 

450082  . 

450083  . 
450085  .. 
450087  .. 
450090  .. 
450092  .. 
450094  .. 

450096  .. 

450097  .. 

450098  .. 

450099  .. 

450101  .. 

450102  .. 
450104  .. 

450107  .. 

450108  .. 

450109  .. 

450111  ... 

450112  .., 

450113  ... 
450119  ... 
450121  ... 

450123  ... 

450124  ... 
450126  ... 
450128  ... 

450130  ... 

450131  ... 

450132  ... 

450133  ... 
450135  ... 
450137  ... 
450140  ... 

450143  ... 

450144  ... 

450145  ... 

450146  ..'. 

450147  ..., 

450148  ... 

450149  ... 


'  Denotes  wage  data 
•■  Based  on  the  sum  of 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
,  AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


not  available  tor  the  pfowJet  tor  that  year 
■  the  salanes  and  hours  computed  (or  FederaJ  FYs  2002,  2003,  and  2004. 


le  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  **  (3yrs) 

19.6370 

24.8621 

21.2990 

22.1496 

18.8357 

20.6041 

21.8886 

20.4547 

21.0909 

23.4476 

24.1127 

22.8038 

17.3631 

20.2917 

20.9239 

20.0838 

16.9028 

15.9525 

21.8840 

18.0090 

17.7209 

19.1390 

19.5171 

18.7476 

21.1008 

23.00T0 

24.5533 

22.8745 

15.5890 

20.3702 

17.6543 

17.8920 

17.2781 

19.3347 

18.6557 

18,3562 

19.2431 

25.3285 

23.2915 

22.8358 

15.8526 

16.4789 

18.2235 

16.8274 

21.8605 

22.5341 

24.4197 

22.9813 

18.6172 

20.0424 

22.0158 

20.1655 

19.8240 

21.4873 

22.8792 

21.4779 

12.7211 

15.1779 

* 

13.6764 

19.7682 

21.3929 

19.1271 

20.0460 

23.3797 

23.8471 

* 

23.6194 

23.3495 

22.5626 

24.0925 

23.3338 

18.0307 

20.0134 

20.3683 

19.5324 

16.5942 

23.7700 

19.2398 

20.0099 

13.2820 

13.9324 

14.8285 

13.9373 

20.6483 

22.0609 

24.0085 

22.2224 

18.6212 

19.8414 

21 .0353 

19.7911 

17.5737 

19.0276 

19.2632 

18.6116 

16.8677 

18.0688 

16.6566 

17.1967 

23.3754 

20.7446 

22.5063 

22.1900 

20.0085 

17.5001 

18.1922 

18.5095 

21.9320 

23.4141 

24.5976 

23.4136 

15.5796 

15.6090 

17.1073 

16.1114 

17.9520 

17.2058 

16.0199 

17.0396 

23.2863 

25.2158 

25.8313 

24.8017 

18.6802 

19.4430 

19.8012 

19.3176 

19.7187 

20.7653 

22.2467 

21.0001 

19.0454 

19.8469 

20.4795 

19.8538 

20.4181 

19.3493 

21.4482 

20.3831 

17.7928 

17.6368 

20.1473 

18.5186 

19.8793 

21.4361 

20.9900 

20.7697 

17.0821 

17.8219 

19.7126 

18.2038 

24.1094 

24.5034 

23.2209 

23.9133 

15.2797 

17.9596 

18.8084 

17.4498 

10.5973 

18.1085 

15.1459 

13.9232 

21.4908 

• 

« 

21.4908 

18.1026 

17.9624 

20.2627 

18.7413 

20.8306 

20.7782 

37.8953 

21.1550 

20.2030 

20.1436 

20.8840 

20.4169 

21.9198 

22.0485 

24.6090 

22.7993 

14.1755 

17.5051 

17.8629 

16.2415 

22.5208 

22.9853 

24.2788 

23.3063 

21.4789 

22.9423 

24.196T 

.  22.8519 

18.1446 

18.7067 

* 

18.4296 

18.9211 

20.2613 

19.6199 

19.6368 

17.4168 

18.1401 

20.0434 

18,5074 

21.8089 

20.8908 

22.4680 

21.7157 

26.0763 

24.5319 

25.3928 

25.3029 

20.4068 

21.7038 

22.5673 

21.5916 

23.4346 

22.8653 

24.9732 

23.6854 

17.3370 

19.6205 

18.3835 

18.4738 

15.0871 

17.8206 

18.4204 

17.0420 

17.4309 

21.9135 

21.3896 

20.1692 

16.1895 

18.0437 

* 

17.1256 

15.5030 

17.4391 

16.6809 

16.5128 

19.0477 

20.3019 

21.7248 

20.3699 

20.4923 

21.4982 

22.1352 

21.3649 

21.7219 

22.6138 

• 

22.1667 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


450150 

450151 

450152 

450153 

450154 

450155 

450157 

450160 

450162 

450163 

450164 

450165 

450166 

450170 

450176 

450177 

450178 

450181 

450184 

450185 

450187 

450188 

450191 

450192 

450193 

450194 

450196 

450200 

450201 

450203 

450209 

450210 

450211 

450213 

450214 

450217 

450219 

450221 

450222 

450224 

450229 

450231 

450234 

450235 

45(^36 

450237 

450239 

450241 

450243 

450246 

450249 

450250 

450253 

450258 

450264 

450269 

450270 

450271 

450272 

450276 

450278 

450280 

450283 

450288 


Average  hourly 
wage  FY  2002 


17.8612 

16.4209 

17.7265 

18.6514 

13.9119 

13.3456 

15.3083 

10.6852 

21.9218 

17.8028 

17.7180 

17.3283 

11.0541 

14.3234 

17  2576 

15.2419 

16.0280 

18.6936 

20.0821 

11.5228 

18.5053 

15.1954 

20.9512 

21.2497 

23.1639 

20.7745 

17.8993 

19.2228 

17.1463 

19.3978 

20.0140 

16.3470 

18.8114 

19.0651 

20.5070 

12.7647 

17.6884 

15.2120 

19.8967 

20.1579 

16.7853 

19.1746 

16.3003 

16.3115 

16.4957 

19.0325 

17.8401 

16.4240 

13.6416 

16.7959 

11.7658 

13.6787 

13.2177 

16.7337 

14.5956 

12.7717 

14.4792 

16.7831 

18.4344 

14.0745 

15.2950 

22.2936 

15.1950 

18.8935 


Average  hourly 
wage  FY  2003 


17,8804 

16.3279 

19.6105 

20.9651 

16.8748 

20.2582 

16.8569 

18.7780 

20.5032 

19.7675 

18.7103 

16.1010 

12.6627 

15.8525 

19.2397 

16.4503 

15.8597 

18.3600 

22.7744 

13.2015 

20.8105 

16.9800 

20.5883 

20.8315 

25.1215 

20.7152 

21.1226 

19.6496 

18.0646 

19  7978 

21.3218 

16.8532 

18.7305 

19.3440 

21.3448 

13.1840 

18.5534 

16.2308 

23.2779 

20.1723 

17.0346 

20.7709 

17.9478 

17.0143 

18.4551 

21 ,6497 

18.8416 

16.6046 

11.2035 

22.7940 

10.6467 

18.3361 

14.5492 

17.0724 

17.2825 

12.2970 

13,8881 

17,9570 

20.5888 

14.0779 

14.3931 

22.2648 

15.8224 

17.4817 


Average  hourly 
wage  FY  2004 


17.9127 
20.0146 

* 

16.5204 
18.4020 
17.8764 
20.7736 
26.0570 
19.8194 

• 

16.1632 


19.1823 
17.2637 
19.1186 

• 

240596 
14.3593 
22.6275 
17.6158 
23.2261 
201718 
26.6580 
22.7310 

20  1938 
20.4656 
19.5908 
22.9226 
23.4794 
16.7851 
20.0280 

21  1280 
22.4543 

21.0691 
19.6778 
23.5033 
20.4453 
17.9811 
21.3086 
22.3954 
18.7028 
17.7372 
22.4477 
19.3655 
17.4151 
13.0790 

• 

13.1223 
13.3732 
16.6523 

• 

13.5346 
12.6907 
13.9053 
18.3659 
21.4520 
12.8895 

• 

23.1664 
17.1014 


Average  hourly 
wage  **  (3yrs) 


17.8714 

16.8202 

19.2384 

19.6822 

15.7956 

17.1145 

16.7446 

15.2692 

22.6007 

19.0677 

18.2191 

16.4885 

11  8721 

15.0719 

18.5579 

16.3229 

16.9564 

18.5293 

22.3298 

12.9076 

20.5632 

16.6235 

21.6512 

20.7147 

25.0322 

21 .4587 

19.6870 

19.7649 

18.2573 

20.7388 

21.6108 

16.6843 

19.2048 

19.7979 

21.4482 

12.9705 

18.7782 

16.9127 

22.2859 

20.2606 

17.2535 

20.4242 

186856 

17.2571 

17.5626 

21.0610 

18.6917 

16.8266 

12.6321 

19.5014 

11.8062 

15.0054 

14.6986 

16.8994 

14.9127 

12.5661 

14.0814 

17.7341 

20.2033 

13.6150 

14.7982 

22.5953 

16.1659 

18.1670 


*  OacKites  tvage  data  not  available  for  tlw  pfovider  for  thai  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004. 


45556 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  n999 
Wage  Djata),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued  ^^n,., 


450289 

450292 

450293 

450296 

450299 

450303 

450306 

450307 

450309 

450315 

450320 

450321 

450322  . 

450324  . 

450327  . 

450330  . 

450334  . 

450337  . 

450340  . 

450341  . 

450346  . 

450347  . 

450348  . 

450351  . 

450352  . 

450353  . 
450355  . 
450358  .. 
450362  .. 

450369  .. 

450370  .. 

450371  .. 

450372  .. 

450373  .. 

450374  .. 

450378  .. 

450379  .. 
450381  .. 

450388  .. 

450389  .. 
450393  .. 
450395  .. 

450399  .. 

450400  ... 
450403  ... 
450411  ... 

450417  ... 

450418  ... 

450419  ... 
450422  ... 
450424  ... 
450431  ... 
450438  ... 

450446  ... 

450447  ... 
450451  ... 
450457  ... 
450460  ... 
450462  ... 

450464  ... 

450465  ... 
450467  ... 
450469  ... 
450473  ... 


*  Denotes  wage  aat< 
"  Based  on  the  sum  of 


Provider  No. 


Average  hourly 
wage  FY  2002 


20.3460 
20.5335 
16.2721 
22.3430 

12.8996 
14.2047 
17.0691 
13.3771 
21.4684 
20.6596 
14.7344 
29.1884 
19.1692 
13.3639 
19.8066 
13.8392 
25.5708 


18.9475 

19.3475 

13.3585 

19.3159 

20.1871 

16.0003 

11.8933 

23.0206 

18.1983 

15.3122 

16.1369 

16.0236 

22.0746 

17.9554 

15.1750 

23.4599 

22.8756 

16.7112 

19.7408 

18.8448 

22.4992 

18.0024 

15.3491 

18.6668 

22.8430 

15.1121 

15.3591 

21.9690 

23.2551 

28.0257 

18.7895 

22.0361 

15.4553 

20.7592 

18.0377 

18.2988 

19  6569 

14.6523 

22,1144 

15.5908 

15.4731 

17.0004 

22.1930 

19.7148 


Average  hourly 
wage  FY  2003 


not  available  for  trie  provider  for  ttiat  year 
■  ttie  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


22.4656 

21.1511 

16.4077 

21.5998 

21.2754 

14.3353 

13.6333 

17.6757 

16.0363 

23.8151 

24.8602 

17.2289 

28.9834 

20.9081 

11.0983 

21.0921 

13.9812 

• 

19.2611 
20.8814 
19.2769 
20.1899 
15.0069 
21.2842 
21 .2035 
17.3274 
12.8876 
25.5767 
18,7687 
16.0667 
18.7539 
17,7591 
21,4050 
18.5716 
15.0146 
24.4143 
25.1931 
16,7237 
20.7989 
19,3156 
21 ,4405 
17.5236 
16.3333 
19,1345 
24,7657 
15,9165 
15,2713 
,22,251 1 
22.9522 
28,0395 
20.7634 
22,6766 
21,0474 
13,8011 
19,7532 
18,9519 

15,9446 
22,5413 
15,8121 
19,3928 
18,9388 
22,0389 
18,3813 


Average  hourly 
wage  FY  2004 


23,7108 
23,4257 
17,7673 
20,4483 
22,9849 
16.1330 
17.6820 


26,4677 
26.8089 


23.8523 
14.3848 
22,9948 


20.0622 

20.1921 
21,7142 
15,6324 
22,2596 
21.8138 
19,5263 

25,9105 

20,6340 

16,5636 

19,0340 

17,3415 

22,9079 

17,7955 

15,0670 

25,8048 

29,0865 

19,0584 

22,4441 

20,7160 

23,8236 

19.1938 

19,1571 

20,1376 

24,6215 

16,9559 

16,1956 

25,1306 

26,7662 

29,0032 

22,0682 

22,9545 

19,2165 

14.1684 

21,0247 

21,1046 

17,9487 
24,0081 
16,1987 
19.4486 

* 

24,0794 
18,6003  I 


Average  hourly 
wage  **  (3yrs) 


22,1634 

21,6168 

16,8504 

21,4253 

22,1397 

14,3646 

14,6856 

17,3739 

14.6950 

23,7712 

24,0198 

15.8859 

29.0897 

21.3049 

12,7752 

21,3142 

13,9103 

25.5709 

19,6678 

20,8814 

19,5923 

20,4550 

14,6025 

20,9600 

21.1211 

17.5681 

12,3798 

24,7573 

19,2155 

15,9500 

18.0704 

16.8971 

22,0659 

18,1170 

15,0810 

24,6304 

25,7747 

17.6325 

21,1047 

19,6532 

22,5782 

18,2716 

16,9654 

19,3717 

24,1271 

15,9781 

15,6177 

23,1136 

24,2202 

28.3661 

20,6438 

22,5599 

18,2799 

15,5340 

19.5725 

19,4672 

19.6569 

16,1581 

22,8970 

15,8774 

17,6468 

17,8588 

22,8914 

18.8420 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No, 


450475 

450484 

450488 

450489 

450497 

450498 

450508 

450514 

450517 

450518 

450523 

450530 

450534 

450535 

450537 

450539 

450544 

450545 

450547 

450551 

450558 

450563 

450565 

450570 

450571 

450573 

450574 

450575 

450578 

450580 

450583 

450584 

450586 

450587 

450591 

450596 

450597 

450603 

450604 

450605 

450609 

450610 

450614 

450615 

450617 

450620 

450623 

450626 

450628 

450630 

450631 

450632 

450633 

450634 

450638 

450639 

450641 

450643 

450644 

450646 

450647 

450648 

450649 

450651 


Average  hourly 
wage  FY  2002 


16.9269 

18,9825 

19.2173 

16.3584 

16.2997 

14.4713 

19.0991 

20.0144 

14.3191 

21.4873 

21 .0393 

21.1634 

20.1520 

21,0513 

20.1161 

18.7559 

23,6652 

20,2823 

18,1524 

16,6237 

20,7404 

22,0708 

17,3803 

19,0336 

18,2784 

17,3518 

14,6128 

22.5621 

18,0925 

16,7374 

14,4411 

14.6735 

13.8248 

18,0219 

17,7795 

21,6729 

17.6179 

23.5572 

17,6582 

19.4580 

17.0986 

21.5191 

16,5754 

15,2956 

20,8919 

16,0987 

23.1270 

18,4349 

18,6093 

20,9605 

21 .6736 

13,9147 

19,4949 

22,9877 

22,1704 

21,6421 

15.7578 

16.8152 

22,7721 

19,1433 

24,2763 

15,0305 

16,6577 

22.7112 


Average  hourly 
wage  FY  2003 


19.0010 
19.5505 
22.0927 
17.8779 
15.9654 
15.9479 
19.3274 
20,7064 
17,6011 
20,7355 
23,8270 
21,8988 
19,7410 
21,5449 
20,8849 
19.3681 
227282 
21,0792 
20,5049 
16,1437 
21,3116 
21.9935 
17.8058 

• 

19.5325 
17.6157 
14.8549 
24.0386 
17.2863 
17.8224 
15.9430 
14.9237 
14.7433 
18.0014 
18.6714 
21,9445 
19,0641 
23,4924 
18,7465 
19,7400 
14,1776 
23.5626 

• 

15.0621 
21,5004 
16,4330 
25,1122 
20,5225 
20,041 1 
23,1840 
21,8940 
15,1416 

• 

23.0470 
23.8335 
23.0496 
15,3652 
18,9088 
24,5834 
23.1240 
25.0549 
14.4884 
16,8505 
25.4679 


Average  hourly 
wage  FY  2004 


20,9443 
23,2881 
22,5650 
18.5941 
17,1327 
19.2985 
20.8183 
21.0116 
14,4247 
21,1015 
22,3034 
23,3005 
22,5156 
23,7255 
22,5972 
18.4299 

• 

21,7762 
22,6558 

• 

21,4201 
27,5671 
17.2171 

• 

21.5688 
18,6233 


17.3010 
18,5226 

• 

16,9020 
14,9061 
19,0648 
19,6229 
24.3714 
19,9596 
20,6138 
19.5288 
22,0210 
16.6870 
24,7706 
18,5895 
17,2717 
22,7514 
17,1333 
25,1400 
17,7454 

24,8096 
22,8637 


24  8258 
26.3653 
24,2919 
17.4072 
20.2000 
24.4574 
21,8500 
26.8276 
17,3678 
17,5760 
26.9215 


Average  hourly 
wage  "  (3yrs) 


18.9625 

20.6738 

21 ,2542 

17,5105 

16,4523 

16.4927 

198005 

20,6064 

15.4999 

21.1171 

22  4026 

22.1616 

20  7023 

22,0993 

21,2300 

18,8532 

23,2148 

21,0259 

20,1983 

16,3738 

21,1518 

23,9083 

17,4667 

19,0336 

19.7274 

17,8792 

14,7345 

23,3408 

17,5480 

17,6863 

15,2044 

15,4896 

14,4503 

18,3640 

18.7114 

22,6695 

18,8329 

22.5917 

18.6690 

20,3694 

15,9595 

23,4743 

17,6527 

15,8832 

21 ,7690 

16,5680 

24,4887 

18,8435 

19.3786 

23,0353 

22.1659 

145084 

19,4949 

23,7101 

24,1319 

23,0328 

16,1535 

18.7134 

24.0080 

21 ,2678 

25,4018 

15,6152 

17,0475 

25.1260 


'  Denotes  wage  data  not  available  for  ttie  provider  for  that  year, 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004 


45558 


Table  2.— Hospital 
Wage 


Data) 


Wages-  -Continued 


450652 

450653 
450654 
450656 
450658 
450659 
450661 
450662 
450665 
450666 

450668  , 

450669  . 

450670  . 

450672  . 

450673  . 

450674  . 

450675  . 

450677  , 

450678  . 

450683  . 

450684  . 
450686  . 
450688  . 
450690  . 
450694  . 

450697  . 

450698  .. 
450700  .. 
450702  .. 

450704  .. 

450705  .. 

450706  .. 
450709  .. 

450711  .. 

450712  .. 

450713  .. 

450715  .. 

450716  .. 

450717  .. 

450718  .. 

450723  .. 

450724  .. 

450727  ... 

450728  ... 
450730  ... 
450733  ... 

45042  

450743  ... 

450746  ... 

450747  ... 

450749  ... 

450750  ... 

450751  ... 

450754  ... 

450755  ... 

450757  ... 

450758  ... 

450760  ... 

450761  ... 
450763  ... 
450766  ... 

450769  ... 

450770  .... 

450771  .... 


*  Denotes  wage  dau 
"  Based  on  the  sum 
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Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
,  AND  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 


Provider  No. 


Average  hourly 
wage  FY  2002 


17.2445 

19.2349 

14.5423 

18.2606 

17.2630 

23.0108 

18.9071 

19.3152 

16.1319 

20.2549 

21.0972 

21.6746 

20.2632 

21.4927 

13.7005 

22.2426 

21.4479 

20.6556 

24.1301 

22.8699 

21 .9962 

16.4632 

20.1831 

22,4707 

18.1872 

19.4949 

15.4750 

15.9050 

21 .3739 

20.7987 

22.1809 

22.0884 

22.1490 

19.8581 

15.9298 

22.6986 

22.5988 

20.9074 

20.6551 

22.1765 

20.8213 

20.3706 

17.9172 

19.8879 

23.0054 

20.2199 

21.8392 

19.6015 

30.2657 

20.3914 

19.1678 

13.80f8 

19.9995 

16.7145 

19.8743 

14.9434 

19.0221 

19.2225 

15.7681 

18.6092 

23.3879 

18.4163 

19.0183 

21.8268 


not  available  fof  the  provider  for  that  year. 

of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004 


Average  hourly 
wage  FY  2003 


20.2436 
15.5858 
18.5874 
19.4139 
22.9344 
19.5504 
20.7973 
14.5158 

* 

21.2002 

22.5150 

19  7696 

23.2623 

14.9115 

21,9624 

23,3954 

21.7366 

25.1841 

22.1965 

22.2380 

17.4746 

21.7691 

27.2399 

18.5520 

19.4424 

16.5111 

14,2055 

19,8094 

18,1835 

18.7138 

22,4329 

22,0123 

20,8047 

11,1086 

23.6189 

24,8068 

20.8913 

22,0243 

23.0051 

22.0633 

23.3799 

24.6125 

14.9265 

24.5952 

21.9921 

22,8135 

20,5017 

14.6683 

20.3870 

18.7138 

19.8170 
17.8497 
20,0667 
15,6425 
22,6196 
20.4209 
14,6511 
18.9713 
25,4057 
17.9879 
20.0632 
21.6946 


Average  hourly 
wage  FY  2004 


22.7236 
16.3057 
20.7824 
19.6855 
26,0224 
20,0716 
26,3794 
15,8571 

* 

24,0081 

25.0200 

19,9621 

25,3106 

16,3319 

24,8137 

24,8661 

22,9529 

28,1917 

24,5013 

23,8945 

17.9181 

21,7922 

33,1576 

21 ,4785 

20,8952 

18.1764 

17.3457 

22.2953 


23.4246 
22.1489 
18,4546 
24.4002 

24,8614 

24,9162 
24,1618 
21,9630 
16.0843 

• 

27.8476 
23.8143 
25.1295 
23,7424 
11,1672 
21 .5883 
17.8696 

23.3152 
19,2827 
19,2768 

« 

22.8713 
23.2959 
15.5151 
19.8939 
27.2499 

19.9412 
25.0490 


Average  hourly 
wage  "  (3yrs) 


17.2446 

20.7352 

15.4780 

19.2080 

18,7689 

24.0406 

19,5103 

22.0858 

15.5177 

20,2549 

22,0964 

23,1112 

19,9838 

23,3562 

45,0676 

23,0636 

23.3355 

21,8092 

25,8918 

23,1739 

22,7570 

17.2988 

21,3124 

27.0095 

19.2847 

19.9640 

16,7102 

15,8451 

21,1028 

19.2723 

20,2752 

22,2641 

22,5690 

20,9512 

14.6487 

23.6310 

23.7226 

22.2839 

21.3435 

23.5065 

22,4391 

21,8831 

19,3135 

17,2495 

25,3002 

22,0738 

23,3180 

21,3472 

15.8134 

20.8604 

18.5551 

13.8098 

20.7533 

17,9575 

19.7781 

15.2936 

21,5676 

20,7991 

15.2848 

19.1937 

25.3311 

18,2056 

19,7010 

22.9471 
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Table  2— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


450774 

450775 

450776 

450777 

450779 

450780 

450788 

450795 

450796 

450797 

450801 

450802 

450803 

450804 

450806 

450807 

450808 

450809 

450811 

450813 

450815 

450817 

450819 

450820 

450822 

450823 

450824 

450825 

450827 

450828 

450829 

450830 

450832 

450833 

450834 

450835 

450837 

460001 

460003 

460004 

460005 

460006 

460007 

460008 

460009 

460010 

460011 

460013 

460014 

460015 

460016 

460017 

460018 

460019 

460020 

460021 

460022 

460023 

460025 

460026 

460027 

460029 

460030 

460032 


Average  hourly 
wage  FY  2002 


16.2948 
21.3504 
14.1720 
19.0380 
21.6642 
19.0914 
19.6469 
22.5753 
19.2059 
16.4923 
17.9548 
17,1435 
21,6653 
19.0893 

• 

13.4306 
17.4917 
19.7899 
19.9168 
14.5392 
21,2741 

• 

16.5521 
26.8348 
22.8556 


22.2735 
22.6289 
21 .7234 
22.5252 
21.0700 
21.1922 
19.1153 
22.5295 
22.4948 
19.7674 
20.1936 
18.5370 
21.0470 
21.9105 
18.9929 
17.0063 
17.8690 
17.2663 
21,5174 
21,3614 
22.9265 
17.3494 
20.2576 
22.2955 
20  8366 
17.1383 
21.4832 


Average  hourly 
wage  FY  2003 


22.6526 
13.4263 
18.3119 
22,6216 
20,0824 
19,9817 
27,0250 
26,8539 
20,2356 
18,0598 
18.2460 
37.0925 
20.5225 
20.7906 
18.4410 
18.1728 
21.9845 
21.6115 
15.3780 


24.6542 
24.8702 
17.9756 
25.7488 
16.0793 
20.1310 
19.2902 
14.7121 


23.5485 
22.9549 
23.1289 
23.0189 
22.1648 
22.0409 
22.6808 
23.1933 
24.0907 
25.3818 
21.2360 

• 

22.4872 
19.0910 
19.0724 
17.0385 
19.3442 
18.1542 
23.1368 
20.7539 
24.1825 
17.4070 
21.1759 
21.4833 
23.7148 
18.7655 
21.0286 


Average  hourly 
wage  FY  2004 


21,7906 
23.6621 
14.6695 

• 

23,8882 
21,9046 
21,4467 
19,1371 
22,4973 
18,6839 
19,7790 

23,8343 
22,8275 


18,6555 
23.8758 
22.7583 
21.7208 

• 

28.4441 

• 

26.9120 
26.7821 

• 

24.5885 
18.8510 
29.5838 
20.9509 
14,4463 
24,7835 
24,8572 
18,3195 
21.7217 
24.8374 
24.2965 
24.8844 
26.5141 
24,3409 
25.0063 
23,4200 
23.3603 
24,8233 
24  5865 
25,1240 
21,2634 
23,1467 
22,6125 
23.1068 
18.7453 
20.7789 
16.7143 
18.1995 
15.2162 
23.8565 

• 

25.0874 
22.3100 
21.9316 

• 

"24.4379 
21.2546 
21.2715 


Average  houtly 
wage"  (3yrs) 


18,6936 

22.5576 

14.0866 

18,6460 

22,7424 

20,4076 

20.3179 

22,4874 

23.7266 

18.3681 

18,5904 

17,6977 

26.2012 

20,8633 

20.7906 

15.3677 

18.1215 

21  8428 

21.5237 

16.6296 

21 ,2742 

28.4441 

165521 

26  1797 

24,9818 

17,9757 

25.1472 

17.6091 

24.8201 

20,1462 

14,5541 

24,7834 

24.8572 

18,3196 

21.7217 

24.8374 

242964 

23  5856 

23,9755 

23,0686 

23,5075 

22,2290 

22,2561 

223133 

234290 

23,9360 

21,8917 

21,5125 

20,9837 

22,2481 

19,8107 

19,6010 

16,9128 

18,4514 

16.7463 

22,9024 

21,0221 

24,0957 

18,6099 

21,1444 

21,8486 

23,0146 

18,9564 

21.2538 


*  Denotes  wage  data  not  available  for  the  provider  for  ttiat  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004, 
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460033 

460035 

460036 

460037 

460039 

460041 

460042 

460043 

460044 

460047  . 

460049  , 

460051  . 

460052  . 

460053  . 
470001  . 

470003  . 

470004  . 

470005  . 

470006  . 
470008  . 

470010  . 

470011  . 

470012  . 
470015  . 
470018  . 
470020  .. 

470023  .. 

470024  .. 

490001  .. 

490002  .. 

490003  .. 

490004  .. 

490005  .. 

490006  .. 

490007  .. 
490009  .. 

490011  .. 

490012  .. 

490013  .. 

490014  .. 

490015  .. 

490017  .., 

490018  ... 

490019  ... 

490020  ... 

490021  ... 

490022  ... 

490023  ... 

490024  ... 
490027  ... 

490030  ... 

490031  ... 

490032  ... 

490033  ... 

490037  ... 

490038  ... 

490040  ... 

490041  ... 

490042  ... 

490043  ... 

490044  ... 

490045  ... 

490046  ... 

490047  ... 


*  Denotes  wage  dau 
•■  Based  on  the  suit  ot 


Provider  No. 


Average  hourly 
wage  FY  2002 


19.2664 
16.1685 
23.4573 
17.7399 
24.4808 
20.2035 
19.5662 
23.2819 
21.8485 
22.7524 
20.8283 
22.1758 
19.8961 

21.3817 
22.0563 
18.1879 
23.1808 
20.2829 
20.1969 
21.0616 
22.2415 
18.9444 
20.2125 
21.2406 
21.5688 
21.7139 
21.9807 
20.0570 
15.7365 
20.3237 
19.7074 
21.3318 
12.3253 
19.8938 
23.7659 
19.8042 
15.2965 
18.2396 
23.5266 
20.0667 
19.3854 
18.5508 
21.0124 
19.3424 
20.0496 
22.3380 
21 .5683 
18.4314 
16.7556 
8.6446 
16.0003 
21.4037 
19.2908 
17.0113 
17.6324 
24.1266 
18.7987 
17.0972 
22  1068 
19.7842 
20.5558 
19.9102 
18.7614 


Average  hourly 
wage  FY  2003 


20.2389 

15  6979 

24.2651 

19.0115 

24.5134 

21.6676 

19.7531 

25.1366 

23.6604 

23.5447 

21.5241 

21.8950 

20.1989 

* 

21.7774 

23.3612 

17.3576 

22.6589 

21.0835 

20.3833 

22.3913 

24.1306 

19.8831 

21.8204 

24.8493 

21.9911 

22.5334 

23.2738 

21.4952 

16.5198 

20.7688 

20.7616 

23.1708 

19.8977 

20.7896 

24.7602 

19.8179 

16.0994 

18.3901 

27.8907 

21.4500 

19.6594 

19.8955 

21.6790 

20.9212 

21.2263 

24.3008 

22.8400 

19.7491 

17.5178 

* 

17.4262 
22.2041 
23.2088 
17.2117 
18.6012 
25.5461 
17.9942 
18.1864 
23.5367 
18.4845 
22.5238 
19.8518 
20.1660 


Average  hourly 
wage  FY  2004 


21.7215 
16.9657 
23.9909 
20.0323 
26.3795 
23.5132 
22.0844 
26.0277 
24.7139 
24.9214 
21.9358 
22.7540 
23.1718 
23.2273 
23.5882 
24.1739 

* 

24.9625 
21 .6036 
20.7659 
23.2072 
24.6034 
20.5072 

21.2904 

• 

24.1395 
22.4659 
22.3622 
17.5098 
20.9782 
22.7154 
25.2213 
13.4277 
22,2526 
25.2181 
20.0136 
15.8346 
19.5094 

21.2557 
20.7691 
22.0810 
23.3077 
21.2094 
22.2537 
24.4682 
24.9733 
21.2619 
20.3644 

18.4826 
23.6489 
24.4370 
17.5103 
18.1405 
27.0513 
19.9314 
19.5127 
25.4354 
20.8739 
24.7131 
22.0040 
19.8220 


Average  hourly 
wage  "  (3yrs) 


20.4433 
16.2272 
23.9286 
•  18.9515 
25.1512 
21.8727 
20.5371 
24.8166 
23.4328 
23.7640 
21.5104 
22.2835 
21.0691 
23.2274 
22.3065 
23.1995 
17.7382 
23.6347 
21.0098 
20.4458 
22.2567 
23.6561 
19.7941 
21.0240 
22.3634 
21.7766 
22.7760 
22.5822 
21.3461 
16.5736 
20.6753 
21.0565 
23.2687 
15.2731 
20.9740 
24.6030 
19.8803 
15.7118 
18.7096 
25.5759 
20.9648 
19.9104 
20.2089 
22.0282 
20.4866 
21.2008 
23.7523 
23.1948 
19.8335 
18.2452 
8.6446 
17.3314 
22.3775 
22.3633 
17.2485 
18.1142 
25.6394 
18.8986 
18.3230 
23.6479 
19.7388 
22.7244 
20.5969 
19.5730 


not  available  for  the  provider  for  that  year. 
■  the  salanes  and  hours  computed  tor  Federal  FYs  2002.  2003.  and  2004 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


490048 

490050 

490052 

490053 

490054 

490057 

490059 

490060 

490063 

490066 

490067 

490069 

490071 

490073 

490075 

490077 

490079 

490084 

490085 

490088 

490089 

490090 

490091 

490092 

490093 

490094 

490097 

490098 

490099 

490101 

490104 

490105 

490106 

490107 

490108 

490109 

490110 

4901 1 1 

490112 

490113 

490114 

490115 

490116 

490117 

490118 

490119 

490120 

490122 

490123 

490124 

490126 

490127 

490129 

490130 

490132 

500001 

500002 

500003 

500005 

500007 

500008 

500011 

500012 

500014 


Average  hourly 
wage  FY  2002 


19.5417 

23.3668 

16.4787 

16.8410 

19.5780 

20.3160 

21.4801 

18.5917 

26.1930 

19.8352 

17.8487 

20.7582 

23.3511 

26.0957 

19.2156 

22.6504 

17.7016 

18.0555 

17.6158 

17.9141 

18.2290 

17.5799 

25.0272 

16.4360 

17.8275 

22.3033 

16.9518 

16.0488 

18.3985 

23.5553 

40.2529 

21 .4428 

26.3821 

22.9283 

24.1232 

25.9475 

18.1561 

17.8510 

22.1162 

23.9043 

18.0359 

16.8537 

17.2040 

14.7944 

23.2022 

18.6046 

20.5777 

23.8198 

19.3056 

21.3818 

20.4294 

16.5993 

28.6868 

17.6943 

18.4671 

24.4829 

19.8476 

24.4333 

24.3870 

21.9911 

26.1737 

24.6554 

24.2799 

24.0990 


Average  hourly 
wage  FY  2003 


20.9110 
23.8519 
18.5693 
17.7363 
22.5136 
21.1871 
24.1516 
19.3525 
28.0906 
21 .5920 
18.6469 
18.8335 
24.1882 

• 

20.5801 
21.9175 
17.5839 
18.9679 
19.4261 
19.1924 
19.7936 
19.2094 
23.7493 
27.1805 
19.1131 
20.2020 
16.6563 
18.5133 
19.2604 
25.7804 
17.1683 
28.7831 
31 .8566 
23.9962 
24.8596 
23.0609 
18.8042 
19.9552 
23.2843 
26.1840 
18.8920 
18.4499 
18.2935 
17.1723 
24.2668 
18.9535 
20.6828 
26'6681 
20.0920 
23.6526 
19.0782 
17.6437 

• 

18.6406 
19.1742 
25.3478 
22.9942 
25.1200 
26.2066 
24.7889 
27.2852 
25.7263 
24.5450 
25.0490 


Average  hourly 
wage  FY  2004 


Average  hourly 
wage  *"  (3yrs) 


22.3138 
26.1521 
19.2480 
18.6541 

• 

221612 
23.3895 
20.6028 
31.0162 
221034 
20.4058 
20.6957 
25.4677 
27.6711 
22.3229 
22.2643 
19.2196 
19.8598 

• 

19.7549 
21.1522 
20.3015 

• 

23.8364 
20.7388 
21.9886 

18  1022 
19.7116 

• 

28  5200 
28.G286 
40  6822 
31.6541 
26.5312 
28.7277 
28.0978 
23.6080 
19.4041 
23.6028 
28  0893 
19.9725 
19.9150 
19.7007 
15.6078 
25.2230 
21.3883 
22.2389 
27.3509 
20.9506 
21.3713 
20.4660 
17  8070 

• 

186038 

19  5850 
26.6420 
24.0374 
27.3435 
28.9512 
23.5774 
28.9380 
27.6762 
26.2263 
27.4248 


20.9455 

24.5290 

18.1097 

17.7531 

21.2010 

21 .2650 

22.9645 

19.5408 

28.4308 

21.2122 

18  9938 

20  1008 

24.4329 

26.9865 

20.7337 

22.2859 

18.1709 

18.9692 

18.5291 

18.9853 

19.7626 

19.0319 

24.4545 

21.5391 

19.2083 

21 .4787 

17.2610 

18.0649 

18.8235 

26  0299 

24.6486 

26.6520 

29.5471 

24.6073 

25.7440 

25.5419 

20  0833 
19.0697 
23.0255 
26.0992- 
18  9850 
184166 
18.4196 
15.8681 
24.2345 
19.5991 

21  1886 
25.9831 
20  1282 
22.1870 
19.9498 
17.3281 
28.6863 
18.3141 
19.0428 
25.5079 
22.2651 
25.6803 
26.5073 
23.3350 
27.5261 
2601% 
25.0463 
25.5566 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 
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Table  2.— I 
Wage 


Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  M9qq 

•t>-.^    AND  2004  (2000  WAGE  DATA)  WAGE  INDEXES  AND  3-YEAR  AVERAGE  OF  HOSPITAL  AVERAGE  HOURLY 


Data), 


WAGE& -Continued 


500015 
500016 
500019 
500021 
500023 
500024 
500025 
500026 
500027 
500028 
500029 

500030  . 

500031  . 
500033  . 

500036  . 

500037  . 
500039  . 
500G41  . 

500043  . 

500044  . 

500045  . 

500048  . 

500049  . 

500050  . 

500051  .. 

500053  .. 

500054  .. 

500055  .. 

500057  .. 

500058  . 

500059  .. 

500060  .. 

500061  .. 

500062  .. 

500064  .. 

500065  .. 

500068  .. 

500069  .. 
500071  .. 

-500072  .. 

500073  . 

500074  ... 
500077  ... 

500079  ... 

500080  ... 

500084  .. 

500085  ... 

500086  .. 

500088  ... 

500089  ... 

500090  ... 
500092  ... 
500094  ... 

500096  ... 

500097  ... 

500098  ... 

500101  ... 

500102  ... 
500104  .... 

500106  .... 

500107  .... 

500108  .... 
500110  .... 
500118  .... 


'  Denotes  wage 
"  Based  on  the 
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Provider  No. 


Average  hourly 
wage  FY  2002 


24.9923 

24.9439 

23.2054 

27.6490 

27.1025 

26.6452 

24.4825 

26.9884 

25.1125 

18.9556 

18.5042 

26.3828 

23.6099 

22.5462 

23.6333 

21.4059 

24.0007 

25.4376 

22.0466 

24.2212 

24.0526 

20.3207 

24.5997 

22.6563 

25.9447 

22.8399 

23  8089 

23.8622 

19.0479 

24.1106 

26.6270 

28.3655 

20.8624 

19.0557 

26.7000 

23.5671 

19.2638 

21.4542 

19.1428 

25.2001 

21.7698 

19.5981 

23.9410 

23.1041 

18.3883 

24.4044 

20.4517 

22.8829 

25.2478 

19.7166 

20.4429 

19.2028 

15.7866 

23.3564 

20.8774 

15.2040 

15.8000 

21.8963 

24.9389 

19.1465 

17.9489 

28.6229 

22.9775 

24.8034 


Average  hourly 
wage  FY  2003 


25.9465 

25.1227 

23.5730 

25.9403 

32.3079 

26.2113 

27.3697 

26.6108 

27.7429 

19.0261 

19.3130 

28.5297 

25.8542 

23.8994 

25.1255 

22.1774 

25.4225 

24.7070 

24.1745 

24.7816 

24.6265 

20.6333 

26.5857 

23.0804 

26.7628 

24.2492 

25.7815 

23.7988 

20.5812 

26.5679 

25.3528 

29.6030 

24.5908 

19.1685 

27.5791 

24.0966 

20.9278 

22.4158 

22.3253 

25.7734 

22.5222 

20.6120 

24.5695 

24.7946 

18.8188 

25.0556 

20.7422 

24.2556 

26.4212 

20.3478 

21.7716 

20.3058 

17.6625 

25.1135 

21.4423 

17.8453 

19.8614 

23.1307 

24.7875 

17.1066 

17.4641 

26.1609 

23.5941 

24.7875 


Average  hourly 
wage  FY  2004 


27.3397 
27.7863 
25.7691 
26.4648 
23.9513 
27.2967 
29.0400 
28.7532 
30.6901 


29.0487 
26.0740 
25.4345 
25.4753 
23.5414 
26.1409 
24.9005 

* 

27.0880 


26.6407 
25.0907 
26.9538 
26.0112 
27.1965 
25.3095 
21.0357 
27.3411 

• 

31.7480 


29.2539 
26.5881 


23.2071 
27.5706 

* 

21.9018 
26.5692 
27.1775 

26.5864 

* 

25.9705 
30.1689 


20.8601 


26.8007 


27.4156 
24.8448 
26.1971 


Average  hourly 
wage  "  (3yrs) 


26.1168 
25.9574 
24.2429 
26.6119 
■  27.3082 
26.7293 
26.8639 
27.4597 
27.9493 
18.9904 
18.9280 
28.0239 
25.1801 
23.9873 
24.7809 
22.3769 
25.2258 
25.0014 
23.1775 
25.3901 
24.3304 
20.4821 
25.8996 
23.6590 
26.5713 
24.3887 
25.6339 
24.3502 
20.2825 
26.0709 
25.9254 
29.9426 
22.7197 
19.1136 
27.8671 
24.7506 
20.1095 
21.9517 
21.4408 
26.2080 
22.1712 
20.7646 
25.0435 
25.0691 
18.6306 
25.4001 
20.5981 
24.3779 
27.0767 
20.0210 
21.0547 
20.1437 
16.7064 
24.2745 
21.1473 
16.5267 
17.6277 
22.5307 
25.5111 
18.1033 
17.7015 
27.3893 
23.8174 
25.2739 


da^  not  availaUe  (or  the  provider  for  that  year 

of  the  ss'ahes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


Federal  Register / Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations 


45563 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
WAGE  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


500119  . 

500122  . 

500123  . 

500124  . 

500125  . 
500129 
500132  , 
500134 
500139 
500141 
500143 
510001 
510002 
510005 
510006 
510007 
510008 
510012 
510013 
510015 
510018 
510020 
510022 
510023 
510024 
510026 
510027 
510028 
510029 
510030 
510031 
510033 
510035 
510036 
510038 
510039 
510043 
510046 
510047 
510048 
510050 
510053 
510055 
510058 
510059 
510061 
510062 
510067 
510068 
510070 
510071 
510072 
510077 
510080 
510081 
510082 
510084 
510085 
510086 
510088 
520002 
520003 
520004 
520006 


Average  hourly 
wage  FY  2002 

Average  hourly 
wage  FY  2003 

Average  hourly 
wage  FY  2004 

Average  hourly 
wage  **  (3yrs) 

22.1192 
23.5264 

.  19.6646 
23.7742 
14.7910 
25.4685 
23.1822 
17.2430 
22.3053 
29.9695 
18.2570 
20/0429 
17.6392 
13.8621 
19.9609 

.  21.6761 
19.0513 
15.6089 
19.5798 
16.7311 
18.5358 
14.1211 
21.5770 
16.7777 
18.7461 
13.7952 
18.5945 
19.9208 
18.4668 
17.7603 
18.6341 
18.4718 
18.3164 
13.8786 
15.5576 
17.1461 
13.1308 
18.5896 
20.8101 
17.1647 
18.4036 
17.5798 
24.2133 
18.4501 
161044 
14.1968 
18.1588 
17.3067 
23.0452 
18.7091 
18.0278 
15.9257 
18.2947 
16.345^ 
119701 
13.5946 
13.5339 
18.6227 
14.2241 
14.8854 
19.6755 
18.7956 
20.4591 
21.4884 

23.9939 

24.4462 

21.7133 

24.6591 

15.6304 

25.2082 

21.9915 

15.9791 

23.7993 

28.1014 

18.7523 

20.2514 

19.1517 

13.8641 

19.9760 

22.9326 

19.9176 

15.8596 

18.3486 

17.1595 

18.3023 

15.7512 

21.4336 

17.6516 

19.6521 

14.8785 

20.5222 

22.4826 

18.9000 

19.2558 

19.3049 

19.6900 

21.8290 

15.0266 

15.9821 

17  4002 

14.4202 

18.7424 

21.2885 

15.2886 

18.3964 

18.1046 

25.6333 

18.6025 

17.3844 

14.6774 

19.7202 

17.8816 

19.4299 

18.6226 

18.8766 

16.5279 

20.4521 

19.7131 

10.4972 

16.0014 

14.96a3 

19.0175 

16.3413 

16.2850 

20.2691 

18.7507 

21.1549 

22.4099 

25.1576 
26.9006 

• 

24.8357 

» 

27.8351 

• 

21.3919 
27.7281 
28.2968 
19.0982 
21.4247 
20.982? 

* 

21.0214 
23.4411 
22.7595 
16.7710 
19.7937 
17.9040 
19.9490 

• 

22.7534 
17.9267 
21.3662 
16.5389 

• 

24.6543 
19.8202 
19.8220 
20.5742 
19.6921 

* 
• 

16.1016 
17.6173 
15.5857 
19.2802 
22.1953 
16.3761 
18.9990 
18.1054 
27.7422 
20.1104 
18.1544 
14.8848 
21.3404 
18.0113 
19.9056 
20.0974 
19.4029 
18.4566 
20.9153 

• 
• 

17.2891 

20.6364 
16.3051 
16.4373 
22  0aT8 
20.4234 

22.8530 

• 

23.7715 

25.0168 

20.9232 

24.4790 

15.2302 

26.2009 

22.6185 

17.5320 

24.5780 

28.7009 

18.7216 

20.5803 

19.2895 

13.8631 

20.3316 

22.6998 

20.6320 

16.1127 

19.2416 

17.2636 

18.9487 

14.9242 

21 .9321 

17.4783 

19.9294 

14.9496 

19.5739 

22.2359 

19.0740 

18.9626 

19.5716 

19.3132 

20.0924 



14.4439 

15.8882 

17.3850 

14.3831 

18.8707 

21.4251 

16.2789 

18.5986 

17.9357 

25.8187 

19.0814 

17.1696 

14.5883 

19.7139 

17.7501 

20.6790 

19.1353 

187564 

16.9820 

19.8338 

17.8253 

11.2092 

15.5840 

14.2476 

19.4471 

15.6167 

15.8902 

s 

20.7249 

19.3853 

21.4781 

21.9357 

*  Oefiotes  wage  data  rK>t  available  for  the  provider  for  that  year 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages- -Continued 


520007 
520008 
520009 
520010 
520011 
520013 
520014 
520015 
520016 
520017 
520018 
520019 
520021 

520024  . 

520025  . 

520026  . 
520027 
520028 

520029  . 

520030  . 

520031  . 

520032  . 

520033  . 

520034  . 

520035  . 

520037  . 

520038  . 

520039  . 

520040  . 

520041  . 

520042  .. 

520044  .. 

520045  .. 

520047  .. 

520048  .. 

520049  .. 
520051  .. 
520053  .. 
520054 

520057  .. 

520058  .. 

520059  .. 

520060  .. 

520062  .. 

520063  .. 

520064  .. 
520066  .. 

520068  .. 

520069  .. 

520070  .. 

520071  ... 

520074  ... 

520075  ... 

520076  ... 

520077  ... 

520078  ... 

520083  ... 

520084  ... 

520087  ... 

520088  ... 

520089  ... 

520090  ... 

520091  ... 

520092  ... 


■  OerKJtes  wage  ( 
■■  Based  on  the  s 


Provider  No. 


Average  hourly 
wage  F>(;  2002 


18.4629 

24.9395 

21.4638 

22.3311 

21.5223 

20.5944 

18.0841 

19.7672 

18.4320 

19.4780 

21.5279 

20.9164 

21.9531 

14.4750 

20.3838 

20.8546 

21.5868 

22.5941 

21.4197 

21.6311 

20.9875 

21.1069 

20.2520 

20.4307 

18.7135 

21.6017 

20.6130 

23.3687 

21 .2023 

18.4117 

19.5466 

19.1877 

21.2427 

20.3487 

19.8926 

20.1667 

24.0460 

180851 

16.8363 

19.8492 

21 .2500 

21.5796 

18.8232 

19.7038 

20.5262 

22.0917 

24.0087 

19.6855 

20.1770 

19.4261 

19.9866 

20.9007 

20.7301 

19.5878 

18.7119 

21.7545 

23.5787 

23.5446 

20.7821 

21.8931 

22.1055 

20.3645 

20.9440 

18.6248 


I  not  available  for  ttie  provider  for  that  year 

of  the  salaries  and  hours  computed  fof  Federal  FYs  2002, 2003.  and  2004. 


Average  hourly 
wage  FY  2003 


18.3959 

24.4927 

19.8142 

25.5623 

21.6945 

22.1009 

19.2760 

21.0428 

19.5656 

21.1409 

22.1929 

21.8870 

22.8484 

16.4879 

21.9529 

22.4779 

22.1450 

22.0333 

21.5561 

22.7239 

21.2809 

24.1092 

21.0088 

21 .5275 

19.8917 

23.0801 

21.4208 

21.1719 

23.0710 

18.2997 

20.6354 

21.4913 

21.9812 

21.0370 

20.3488 

21.8271 

23.4366 

18.9512 

16.6278 

20.6959 

23.6794 

22.1618 

20.3357 

21.2865 

21.2774 

23.8181 

25.4528 

20.6112 

21.7233 

20.0096 

22.0066 

21.6636 

22.1894 

20.6155 

18.1077 

21.7414 

24.2401 

21.8102 

22.2579 

22.3921 

23.2335 

20.9069 

22.2218 

19.7181  I 


Average  hourly 

Average  hourly 

wage  FY  2004 

wage  "  (3yrs) 

* 

18.4330 

26.0931 

25.2072 

21.5169 

20.8888 

26.3964 

24.7924 

22.7880 

22.0154 

23.1173 

21.9777 

20.4282 

19.2712 

22.80S4 

21.2438 

• 

18.9788 

21.7542 

20.8166 

* 

21.8799 

22.6895 

21.8682 

24.1284 

23.0293 

17.5368 

16.1948 

* 

21.1922 

25.0504 

22.8714 

22.2089 

21.9932 

24.3592 

23.0143 

* 

21.4863 

23.9474 

22.8336 

* 

21.1290 

22.7220 

22.6429 

22.2650 

21.1839 

22.6160 

21.7180 

20.8563 

19.8607 

25.0587 

23.2977 

23.1036 

21.7099 

* 

22.1557 

21.5671 

21.9307 

22.6216 

J  9.7373 

21 .99^5 

20.7535 

22.7626 

21.1506 

24.1624 

22.4304 

22.5686 

21.3314 

20.5069 

20.2455 

22.7424 

21 .6003 

27.6695 

25.0213 

• 

18.5170 

* 

16.7267 

21.2729 

20.6322 

23.2907 

22.7126 

24.1863 

22.6609 

21.1271 

20.1183 

23.7166 

21.6639 

•  23.3037 

21.7486 

24.3043 

,  23.3833 

23.9212 

24.4126 

21.4413 

20.5790 

32.6484 

21.3815 

22.0590 

20.5199 

23.4832 

21.8338 

* 

21.2683 

23.7322 

22.2613 

22.2993 

20.8518 

» 

18.3984 

23.4414 

22.2794 

25.7108 

24.5108 

24.7909 

23.3951 

22.8974 

22.0182 

23.8938 

22.6992 

24.4435 

23.2707 

* 

20.6378 

22.8914 

22.0430 

21.8662 

20.1341 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (1999 
Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 

Average  hourly 

Average  hourly 

Average  hourly 

Average  hourly 

wage  FY  2002 

wage  FY  2003 

wage  FY  2004 

wage  **  (3yrs) 

520094 

20.6179 

21.3082 

22.3925 

21.4517 

520095  

18.6425 

21.9177 

25.1402 

21.7601 

520096  ; 

20.6668 

21.6803 

21.1759 

21.1819 

520097  : 

20.8016 

22.2375 

23.6512 

22  2609 

520098 

23.4707 

25.0055 

25.8184 

24.7756 

520100 

19.4788 

20.5366 

21.7072 

20.6024 

520101  

19.9875 

20.0164 

• 

20.0019 

520102  

21.0138 
20.1092 

22.3640 
22.2765 

23.7739 
23.5984 

22  4092 

520103 

22.0082 

520107  

21.7907 
19.7609 

23.8421 
20.3208 

25.7379 
20.6356 

23.7522 

520109  

20.2580 

5201 10 

21 .0055 
17.7673 
18.9577 
21.8852 
17.84'76 
19.2248 
20.6922 
18.3963 
14.8626 
20.8492 
16.9335 
17.7986 
17.9205 
16.6873 
20.2591 
18.1630 
18.8150 
17.3476 
20.9050 
22.5599 
21 .4042 
22.3671 
21.9432 
19.9120 
18.7958 
18.2370 
19.1502 

22.3923 
18.2744 
17.6226 
23.1852 
18.5767 
21 .4279 
22.2741 
19.3653 
13.9920 
20.9422 
16.9905 
19.8134 
19.2621 
18.8845 
21.0400 
18.2634 
19.6881 
18.1026 
21.3966 
23.1498 
22.8070 
22.5459 
21.4120 
20.5864 
20.3461 
18.6337 
20.5075 

• 

26.9667 
19.1409 
24.0822 
21.9848 

23.9066 

* 
* 
* 
• 

21.2360 

• 

20.0277 

* 

19.5140 
20.8502 
18.8254 
23.2573 
25.1434 
23.7727 
23.9176 

• 
* 

25:0771 

* 

22.4299 

21.7201 

5201 1 1 

20.3598 

520112  

18.5293 

520113  

23.0750 

520114 

19.3865 

520115  

20  3524 

520116 

22.2707 

520117  

19  9396 

5201 18  

14.4086 

520121  

20.8956 

520122  '. , 

16.9629 

520123  

19.6609 

520124 

18  5941 

520130  '. 

18  5254 

520131                

20  6634 

520132  .*.. 

18.6382 

520134  

19.7907 

520135  

18.0936 

520136 

21.8325 

520138  

23.6620 

520139 

22.6778 

520140 

229362 

520142 

21.6717 

520144  

20.2475 

520145  .'. 

20  8014 

520146   

18  4453 

520148 

20.7682 

520149  ^ ; 

12.8928 

13.8614 

* 

13.3481 

520151     

18.7070 
22.5980 

19.3362 
26.2402 

20.1995 
22.5440 

19  4436 

520152  

23.5479 

520153  

17.0863 
19.5994 
20.9638 
19.6008 
17.7649 
20.5154 

18.5986 
21  0486 
20.7808 
21.6821 
21 .8783 
21.5871 

• 

23.2635 
23.7157 

• 
-  • 

22.9475 

17.8517 

520154  ...     

21  3043 

520156 

21.8343 

520157  

20.6349 

520159 .'. 

19  8043 

520160 

21.7239 

520161  '. 

20.1102 
21.9857 
18.0785 
20.9209 

21.4038 
23.0867 
18.1844 
23.2955 

22.1857 
25.5470 

• 

24,4722 

21  2456 

520170  

23.5499 

520171  

18.1321 

520173  : 

22  8643 

520177  

24.0139 
20.9010 

• 

25.0908 
23.1509 
22.0889 

27.5560 
22.3193 
23.1658 

25.5340 

520178  r 

22  0890 

520189  : 

22.6212 

520192  

* 

* 

22.5643 

22.5641 

530002  

21.0560 

23.0582 

23.8852 

22  6216 

530003  

15.9523 

17.1646 

• 

16.5866 

530004  

13.3788 

17.4672 

19.7857 

16.7474 

530005  _ ; 

15.3255 

18.4391 

* 

16.9756 

530006  

.  19.1305 

20.7661 

21.3429 

20.4783 

530007 

17  7897 

18.5286 

22.3309 

19.6133 

530008 

19.0113 

19.5386 

21.8714 

20.1106 

530009  

21.7795 

23.5839 

22.0451 

22.4288 

530010  : 

13.9536 

17.8687 

21.4890 

17.2328 

*  Denotes  wage  data  not  available  for  tfw  provider  for  that  year 

"  Based  on  the  sum  of  the  salaries  and  hours  ctmputed  for  Federal  FYs  2002.  2003,  and  2004 
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Wage  Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
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530011 

530012 

530014 

530015 

530016 

530017 

530018 

530019 

530022 

530023 

530025 

530026 

530027 

530029 

530031 

530032 


•  Denotes  wage  dal  i  not  available  for  ttie  prowtef  tor  ttiat  year. 

••  Based  on  the  su(  i  of  ttie  salanes  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004 


Table  3A.— 
Average 
Urban  AreKs 

Sum 


^  2004  and  3-Year* 
Hourly     Wage     for 


"Based  on  the 
Computed  for 
2003,  and  200A] 


Urban  area 


Abilene,  TX  ... 
Aguadilla,  PB 

Akron,  OH  

Albany,  GA  ... 
Albany-Sehenect^dy- 

Troy,  NY  .... 
Albuquerque,  NK/ 
Alexandria,  LA 
Allentown-Bethle^em- 

Easton,  PA  ... 

Altoona,  PA 

Amarillo,  TX  

Anchorage,  AK  . 
Ann  Arbor,  Ml  ... 

Anniston,  AL  

Appleton-OshkosI  i- 

Neenah,  Wl 
Arecibo,  PR  ... 
Asheville,  NC  . 
Athens,  GA  .... 
Atlanta,  GA  .... 
Atlantic-Cape  Ma 

NJ  

Aubum-Opelika,  AL 
Augusta-Aiken,  G  \- 

SC  

Austin-San  Marcofc, 

TX 

Bakersfield,  CA 
Baltimore,  MD  .. 

Bangor,  ME 

Barnstable- YariTKijth, 

MA  

Baton  Rouge,  LA 


Provider  No. 


Average  hourly 
wage  FY  2002 


19.4606 

21.1854 

18.4900 

23.4040 

19.3205 

17.7736 

19.5986 

20.1097 

19.6136 

20.0677 

22.0300 

19.8969 

25.5067 

19.3361 

20.1734 

20.0132 


Average  hourly 
wage  FY  2003 


Average  hourly 
wage  FY  2004 


19.9212 
22.5084 
20.0422 
24.6527 
20.3647 
20.9408 
20.1226 
18.1492 
19.7902 
21 .6352 
22.4816 
20.9919 

• 

20.3046 
23.2766 
20.9856 


22.5720 
22.4716 
21.7314 
25.3915 
21.0666 
19.5631 


22.5534 
25.4693 
21.0733 

* 

19.9692 
16.8825 
19.4450 


Average  hourly 
wage  **  (3yrs) 


20.6678 

22.0976 

20.1695 

24.5334 

20.2058 

19.3707 

19.8663 

19.0248 

19.7065 

21 .5200 

23.3672 

20.6804 

25.5069 

19.8988 

20.2555 

20.081 1 

Table  3A.— FY  2004  and  3-Year*  Table  3A.— FY  2004  and  3-Year* 


of  the  Salaries  and  Hours 
Federal  Fiscal  Years  2002, 


Average     Hourly     Wage     for 
Urban  Areas— Continued 

•Based  on  the  Sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002 
2003,  and  2004] 


Average     Hourly     Wage     for 
Urban  Areas— Continued 

t*Based  on  the  Sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


FY  2004 

average 

houriy 

wage 


18.8450 
10.6399 
22.8434 
26.8394 

20.9741 
22.9788 
19.8135 

24.0178 
21.7576 
22.2017 
30.1827 
27.3610 
19.9890 


3-Year 

average 

houriy 

wage 


Urban  area 


18.2266 
10.5889 
22.3877 
25.0646 

198010 
22.1382 
18.6733 

23.0413 
21.1859 
20.8641 
29.0196 
25.9303 
19.0540 


22.3237 

21.2583 

10.2650 

10.2305 

24.0145 

22.6770 

24.2576 

23.3576 

25.0274 

23.5635 

26.6718 

25.8172 

20.9868 

19.6276 

23.7818 

23.2814 

23.7418 

22.5676 

24.2375 

22.8607 

24.5068 

23.1821 

24.4712 

22.6991 

32.0118 

31.0786 

20.7683 

19.4439 

Beaumont-Port  Ar- 
thur, TX  

Bellingham,  WA  

Benton  Hartwr,  Ml     . 

Bergen-Passaic,  NJ  . 

Billings.  MT  

Biloxi-Gulfport- 
Pascagoula,  MS  ... 

Binghamton,  NY  

Binmingham,  AL  

Bismarck,  ND 

Bloomington,IN  

Bloomington-Normal, 
IL  

Boise  City,  ID 

Boston-Worcester- 
Lawrence-Lowell- 
Brockton,  MA-NH  . 

Boulder-Longmont, 
CO 

Brazoria,  TX 

Bremerton,  WA  

Brownsville-Har- 
lingen-San  Benito, 
TX 

Bryan-College  Sta- 
tion, TX 

Buffalo-Niagara  Falls, 
NY  

Buriington,  VT 

Caguas,  PR  

Canton-Massillon,  OH 

Casper,  WY  

Cedar  Rapids,  lA  

Champaign-Urbana, 
IL  


FY  2004 

average 

houriy 

wage 


20.8140 
29.0487 
22.0757 
28.8869 
22.1402 

22.3087 
20.8245 
22.7610 
19.6799 
21.4009 

21 .8206 
22.7531 


27.7541 

24.8276 
20.1054 
26.1409 


25.4556 

22.2836 

23.7287 
23.9756 
10.2735 
22.4122 
22.4716 
21.9242 


3-Year 

average 

houriy 

wage 


Urban  area 


19.6576 
28.0239 
20.9454 
27.7302 
21.3587 

20.4967 
19.6736 
21.2316 
18.6613 
20.6516 

21.0629 
21.5699 


26.4283 

23.1313 
19.4362 
25.2258 


21.9472 

21.2298 

22.1616 
23.1273 
10.3098 
21.0501 
22.0976 
20.8155 


24.4767  I      23.3108 


Charieston-North 

Chariestoti,  SC 

Charieston,  WV  

Chariotte-Gastonia- 

Rock  Hill,  NC-SC  , 
Chariottesville,  VA  ... 
Chattanooga,  TN-GA 

Cheyenne,  WY  

Chicago,  IL  

Chico-Paradise,  CA  . 
Cincinnati,  OH-KY-IN 
Clartcsville-Hopkins- 

ville,  TN-KY  

Cleveland-Lorain- 

Elyria,  OH 

Colorado  Springs, 

CO  

Columbia,  MO 

Columbia,  SC  

Columbus,  GA-AL  .... 

Columbus,  OH  

Corpus  Christi,  TX  ... 

Corvallis,  OR  

Cumberiand,  MD-WV 

Dallas,  TX  

Danville,  VA  

Davenporl-Moline- 

Rock  Island,  lA-IL 
Dayton-Springfield, 

OH  

Daytona  Beach,  PL  ... 

Decatur,  AL 

Decatur,  IL  

Denver,  CO 

Des  Moines,  lA  

Detroit,  Ml  

Dothan,  AL 


FY  2004 

average 

houriy 

wage 


23.0562 
21.9412 

24.0412 
24.7694 
22.4487 
21.7314 
26.9106 
25.1840 
23.2565 

20.3697 

23.8949 

24.2952 
21.4825 
21 .9947 
21.4813 
23.8368 
21 .0529 
28.4536 
20.2591 
24.6430 
22.3229 

22.2001 

23.5163 
22.3855 
21.8128 
20.1642 
26.7753 
22.4988 
24.9570 
19.1266 


3-Year 

average 

houriy 

wage 


21.6706 
21.1056 

22.5876 
24.2141 
21.4283 
20.1695 
25.7471 
23.2716 
22.0537 

19.5203 

22.4359 

23.0525 
20.1775 
21.6170 
19.9213 
22.6103 
20.0005 
27.0598 
18.9863 
23.3642 
20.7337 

20.6175 

21.8747 
21.1832 
20.7814 
18.9150 
24.8304 
20.7693 
24.1824 
18.5999 
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Table  3A.— FY  2004  and  3-Year* 

Average     Hourly     Wage     for 

Urban  Areas— Continued 

['Based  on  the  Sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


Table  3A.— FY  2004  AND  3-Year* 
Average  Hourly  Wage  for 
Urban  Areas — Continued 

['Based  on  the  Sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


Table  3A.— FY  2004  and  3-Year* 
Average  Hourly  Wage  for 
Urban  Areas — Continued 

['Based  on  the  Sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


FY  2004 

3-Year 

Urban  area 

average 
houriy 

average 
houriy 

" 

wage 

wage 

Dover,  DE  

24.2251 

22.9785 

Dubuque,  lA 

21.9559 

20.4460 

Duluth-Superior,  MN- 

Wl  

25.1306 

24.0503 

Dutchess  County,  NY 

27.0153 

25.1274 

Eau  Claire,  Wl  

22.3936 

21.0371 

El  Paso,  TX  

22.7218 

21.6306 

Elkhart-Goshen,  IN  ... 

24.1721 

22.8091 

Elmira,  NY  

20.6973 

19.6769 

Enid,  OK  

21.1469 

19.7375 

Erie,  PA  

21.2504 

20.4729 

Eugene-Springfield, 

OR  

28.3045 

26.4658 

Evansville,  Hender- 

son, IN-KY 

20.8266 

19.5719 

Fargo-Moorhead,  ND- 

» 

MN 

24.2066 

22.2472 

Fayetteville,  NC  

22.2028 

21.0390 

Fayetteville-Spring- 

dale-Rogers,  AR  ... 

20.7450 

19.4920 

Flagstaff,  AZ-UT  

28.0003 

25.5509 

Flint,  Ml  

26.8272 

25.6484 

Florence,  AL 

19.1407 

18.2496 

Florence,  SC 

21.5166 

20.4519 

Fort  Collins-Loveland, 

CO  

24.9739 

23.6020 

Fort  Lauderdale,  FL  .. 

25.1107 

24.0387 

Fort  Myers-Cape 

Coral,  FL  

24.2518 

22.5750 

Fort  Pierce-Port  St. 

Lucie,  FL  

24.7279 

23.4505 

Fort  Smith,  AR-OK  ... 

20.8140 

18.9811 

Fort  Walton  Beach, 

FL  

22.1527 

21.6155 

Fort  Wayne,  IN  ...". 

23.6812 

22.0804 

Fort  Worth-Ariington, 

TX 

23.1224 

22.0190 

Fresno,  CA  

25.0577 

23.7002 

Gadsden,  AL 

20.2758 

19.8948 

Gainesville,  FL  

23.9479 

22.6475 

Galveston-Texas 

.  City,  TX  

22.9264 

22.5715 

Gary,  IN  

23.2496 

22.2496 

Glens  Falls,  NY  

20.9392 

19.5463 

Goldsboro,  NC  

21.3024 

20.4707 

Grand  Fortes,  ND-MN 

21 .3373 

20.7295 

Grand  Junction,  CO  .. 

23.8003 

22.4013 

Grand  Rapids-Mus- 

kegon-Holland,  Ml 

23.3944 

22.6455 

Great  Falls,  MT 

21 .7634 

20.7748 

Greeley,  CO 

23.1548 

21 .9595 

Green  Bay,  Wl  

23.3746 

22.0316 

Greensboro-Winston- 

Salem-High  Point, 

NC  

22.6468 

21.8467 

Greenville,  NC  

22.4777 

21.4396 

Greenville- 

Spartanburg-Ander- 

son, SC  

23.0642 

21.6183 

Hagerstown,  MD  

22.6614 

20.9120 

Hamilton-Middletown, 

OH  

22.7644 

21.8133 

Harrisburg-Lebanon- 

Cariisle.  PA  

22.6413 

21.7012 

FY  2004 

3-Year 

Urban  area 

average 
houriy 

average 
houriy 

wage 

wage 

Hartford,  CT 

28.5484 

26.9960 

Hattiesburg,  MS 

18.0540 

17.5271 

Hickory-Morganton- 

Lenoir,  NC  

22.8342 

21.5753 

Honolulu,  HI  

27.4202 

26.5871 

Houma,  LA 

19.2012 

18.8317 

Houston,  TX 

24.2970 

22.9364 

Huntington-Ashland, 

WV-KY-OH  

23.7059 
22.8430 

22.5222 

Huntsville.  AL 

21.1034 

Indianapolis,  IN  

24.4986 

22.9037 

Iowa  City,  lA  

23.5910 

22.6224 

Jackson,  Ml  

22.2026 

21.6786 

Jackson,  MS  

20.6489 

19.8519 

Jackson,  TN 

22.1981 

21 .3037 

Jacksonville,  FL 

23.5433 

21.9817 

Jacksonville,  NC  

21.1107 

19.0690 

Jamestown,  NY  

19.1768 

18.5426 

Janesville-Beloit,  Wl 

22.9321 

22.5285 

Jersey  City,  NJ  

27.4614 

26.1004 

Johnson  City-Kings- 

port-Bristol,  TN-VA 

20.3906 

19.6130 

Johnstown,  PA 

20.1558 

19.6398 

Jonesboro,  AR 

19.2565 

18.7034 

Joplin,  MO  

21.4481 

20.3222 

Kalamazoo- 

Battlecreek,  Ml  

25.9432 

24.7762 

Kankakee,  IL 

25.7423 

24.2639 

Kansas  City,  KS-MO 

24.0023 

22.6223 

Kenosha,  Wl  

24.1159 

22.6827 

Killeen-Temple,  TX  ... 

22.6286 

22.0631 

Knoxville,  TN  

21.7911 

20.8323 

Kokomo,  IN  

22.3466 

21.1444 

La  Crosse,  WI-MN  .... 

22.8473 

21.8008 

Lafayette,  LA  

20.2761 

19.6888 

Lafayette,  IN  

21.2081 

21.0348 

Lake  Charies,  LA 

19.3730 

18.3946 

Lakeland-Winter 

Haven,  FL  

21.7693 

21.2439 

Lancaster,  PA  

22.9333 

21.5961 

Lansing-East  Lan- 

sing, Ml  

24.0008 

22.7120 

Laredo,  TX  

19.9917 

19.1033 

Las  Graces,  NM 

21.4650 

20.3556 

Las  Vegas,  NV-AZ  .... 

28.4828 

26.7950 

^  Lawrence  KS     

Lawton,  OK  

20.4263 

19.7110 

Lewiston- Auburn,  ME 

23.1828 

21.7433 

Lexington,  KY  

21 .4595 

20.3189 

Lima,  OH  

23.5255 

22.2651 

Lincoln,  NE  

24.7884 

23.5189 

Little  Rock-North  Lit- 

tle Rock,  AR  

22.0469 

21.0421 

Longview-Marshall, 

TX 

22.5155 

20.5262 

Los  Angeles-Long 

Beach,  CA 

.  29.1430 

27.8976 

Louisville,  KY-IN  

22.8350 

21.8979 

Lubbock,  TX  

20.4375 

20.4762 

Lynchburg,  VA  

.  22.5683 

21.4474 

Macon,  GA 

22.1194 

21.1586 

Madison,  Wl 

25.3588 

24.2523 

Mansfield,  OH  

20.3677 

20.0909 

Mayaguez,  PR  

11.8482 

11.3512 

FY  2004 

3-Year 

Urban  area 

average 
houriy 

average 
houriy 

wage 

wage 

McAllen-Edinburg- 

Mission,  TX  

207063 

19.5970 

Medford-Ashland,  OR 

26.6156 

24.7374 

Melboume-Titusville- 

Palm  Bay,  FL  

24.1528 

23.3952 

Memphis,  TN-AR-MS 

22  2594 

21  0284 

Merced,  CA 

23.9460 

229922 

Miami,  FL 

244448 

23.1253 

Middlesex-Somerset- 

Hunterdon,  NJ  

Milwaukee- 
Waukesha,  Wl  

Minneapolis-St.  Paul, 
MN-WI  

Missoula,  MT  

Mobile,  AL 

Modesto,  CA 

Monmouth-Ocean,  NJ 

Monroe,  LA  

Montgomery,  AL  

Muncie,  IN  

Myrtle  Beach,  SC  

Naples,  FL  

Nashville,  TN  

Nassau-Suffolk,  NY  .. 

New  Haven-Bridge- 
port-Stamford-Wa- 
terbury-Danbury, 
CT  

New  London-Nor- 
wich, CT  

New  Orieans,  LA  

New  Yorit,  NY  

Newark,  NJ  

Newburgh,  NY-PA  .... 

Norfolk-Virginia 
Beach-Newport 
News,  VA-NC  

Oakland,  CA  

Ocala,  FL  

Odessa-Midland,  TX 

Oklahoma  City,  OK  ... 

Olympia,  WA 

Omaha,  NE-IA  

Orange  County,  CA  .. 

Orlando,  FL 

Owensboro,  KY  

Panama  City,  FL 

Parkersburg-Marietta, 
WV-OH  

Pensacola,  FL 

Peoria-Pekin,  IL  

Philadelphia.  PA-NJ  .. 

Phoenix-Mesa  AZ  .... 

Pine  Bluff,  AR  

Pittsburgh,  PA 

Pittsfield,  MA 

Pocatello,  ID  

Ponce,  PR  

Portland,  ME  

Portland-Vancouver, 
OR-WA  

Providence-Warwick, 
Rl 


28  0828   26  5600 


24.6768   23.3099 


27.1814 
21.5392 
19.7516 
27.8581 
27.0700 
19.5724 
19  5356 
21 .6806 
22.5122 
24.1885 
24.3495 
32  0836 


28.7359 
22.6662 
34.5159 
28.4574 
28.4349 


21  2953 
36.8654 
24.0353 
23.0451 
22.1973 
27.0877 
24.0761 
28  0961 
238528 
20.6888 
20.2643 

19.8623 
21  6272 
21  5796 
26  8898 
250252 
19.4324 
21.9917 
25.3885 
22.3412 
11.6330 
24.5806 

27.7033 

27.1208 


25  6666 
21.2648 
18.8646 
25.5375 
25.3662 
18.9404 
17  8815 

21  8078 
21.0737 

22  8575 
22  8046 
31.2325 


30  6008  '  28  8874 


27.3016 
21 .2642 
33  4648 
26  9201 
26.5830 


20.1214 
35.3917 
22.3921 
22.4675 
20.7818 
259904 
22.9780 
26.5056 
22  6357 
19.5760 
20  3561 

19.0009 
20  1029 

20  4881 
25  3667 
23.1478 
18.4911 
21.6912 
23.9758 

21  7279 
11  7569 

22  8110 

25.8270 
25  4419 
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Table  3A.— fl 
Average 
Urban  Ar^as— Continued 


'Based  on  the 
Computed  toi 
2003,  and 


:  )um  of  the  Salaries  and  Hours 
Federal  Fiscal  Years  2002, 


20(4] 


Urban  ares 


Provo-Orem,  UT 
Pueblo,  CO 
Punta  Gorda,  Fl 

Racine,  Wl  

Raleigh-Durham 

Chapel  Hill,  N^ 
Rapid  City,  SD 
Reading,  PA  .. 
Redding,  CA  .. 

Reno,  NV  

Richland-Kennevlrick- 

Pasco,  WA 
Richmond-Peten  - 

burg,  VA  ... 
Riverside- San 

Bernardino,  Ct . 
Roanoke,  VA  . 
Rochester,  MN 
Rochester,  NY 
Rockford,  IL  ... 
Rocky  Mount,  N( 
Sacramento,  CA 
Saginaw-Bay  Cit 
Midland.  Ml  ... 
St.  Cloud,  MN  ... 
'  St.  Joseph,  MO 
St.  Louis.  MO-IL 

Salem,  OR  

Salinas,  CA 

Salt  Lake  City- 

Ogden,  UT    ... 
San  Angelo,  TX 
San  Antonio,  TX 
San  Diego,  CA 
San  Francisco, 
San  Jose,  CA 
San  Juan-Bayam^n 

PR  

San  Luis  Obispo 
Atascadero-Pa^ 
Robles,  CA 
Santa  Barbara- 

Maria-Lompoc, 
Santa  Cruz- 

Watsonville 
Santa  Fe,  NM  .. 
Santa  Rosa,  CA 
Sarasota-Bradent^n 

FL  

Savannah,  GA    . 

Scranton-Wilkes 

Barre-Hazleton 

Seattle-Bellevue- 

Everett,  WA  ... 

Sharon,  PA  

Sheboygan,  Wl 
Sherman-Den 

TX 
Shreveport- 

City,  LA  

Sioux  City,  lA-NE 
Sioux  Falls,  SD  .. 
South  Bend,  IN  .. 
Spokane.  WA 


.C\ 


^ison 


t-Bossie  r 
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FY 


2004   AND   3-Year*    Table   3A.— FY   2004   AND   3-Year* 
Hourly     Wage     for       Average     Hourly     Wage     for 

Urban  Areas— Continued 


Senta 
CA 


c; 


PA 


FY  2004 

average 

hourly 

wage 


3-Year 

average 

hourly 

wage 


24.6487 
21.6891 
23.4973 
21.7768 

24.6061 
21.7579 
22.5640 
28.0470 
26.3924 

26.2126 

23.0989 

28.0369 
21.4945 
29.0034 
23.2999 
23.8812 
22.4234 
29.2650 

24.7875 
23.4868 

22.3172 
258986 
35.4282 

24.4924 
21.0874 
21.9156 
27.5405 
35.8606 
36.1362 

12.1065 


28.2381 

25.7977 

31.9761 
26.3197 
31.8165 

24.6181 
23.4019 

20.7846 

28.5675 
19.1498 
21.3074 

23.9656 

22.4424 
22.2184 
22.9990 
24.2656 
26.9328 


23.2777 
20.4756 
21.6974 
21.4720 

23.2373 
20.7364 
21  8521 
26.2716 
24.8500 

25.7613 

22.2365 

26.3968 
20.0801 
27.6344 
21.7673 
22.2379 
21.4021 
27.4594 

22.8302 
22.6816 

20.9395 

24.0695 
34  0968 

23.2233 
19.7140 
20.4598 
26.1970 
33.3285 
33.5095 

11.2275 


26.3416 

24.7645 

31 .6254 
24.7347 
30.4128 

23.0141 
22.5251 

20.0327 

26.8843 
18.3866 
20.1274 

22.2184 

21.1518 
20.9019 
21.6460 
23.1221 
25.3371 


('Based  on  the  Sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002 
2003,  and  2004] 


Urban  area 


FY  2004 

average 

hourly 

wage 


Springfield,  H. 

Springfield,  MO 

Springfield,  MA  ..'..... 
State  College,  PA  ... 
Steubenville-Weirton, 

OH-WV 

Stockton-LodI,  CA  ... 

Sumter,  SC  

Syracuse,  NY 

Tacoma,  WA  

Tallahassee,  Ft 

Tampa-St.  Peters- 
burg-Clearwater, 

FL  

Terre  Haute,  IN 

Texart<ana,  AR-Tex- 

arkana,  TX  

Toledo,  OH  

Topeka,  KS 

Trenton,  NJ 

Tucson,  AZ  

Tulsa,  OK 

Tuscaloosa,  AL 

Tyler,  TX  

Utica-Rome,  NY 

Vallejo-Fairfield- 

Napa,  CA  

Ventura,  CA  

Victoria,  TX  

Vineland-Millvllle- 

Bridgeton,  NJ  

Visalia-Tulare-Porter- 

ville,  CA 

Waco,  TX  

Washington,  DC-MD- 

VA-WV  

Waterioo-Cedar  Falls, 

lA 

Wausau,  Wl  

West  Palm  Beach- 
Boca  Raton,  FL 

Wheeling,  OH-WV  .... 

Wichita,  KS  

Wichita  Falls,  TX  

Williamsport,  PA  

Wilmington-Newark, 

DE-MD  

Wilmington,  NC 

Yakima,  WA 

Yolo,  CA  

Yort<,  PA  

Youngstown-Warren, 

OH  

Yuba  City,  CA 

Yuma,  AZ 


22.0988 
20.8945 
25.8461 
21.5944 

20.7491 
25.7060 
20.3664 
23.2541 
27.4633 
21.0498 


22.4909 
20.5698 

20.1353 
23.1784 
22.5038 
25.9846 
22.1900 
22.6934 
20.2900 
23.2339 
20.7625 

33.0511 
27.3366 
20.2203 

25.7088 

24.3519 
20.7383 

26.9401 

20.6706 
23.9474 

24.2086 
'18.5167 
22.8238 
20.6081 
20.1552 

26.8874 
23.6270 
25.6274 
22.7407 
22.5293 

22.7645 
25.1911 
21.9766 


3-Year 

average 

hourty 

wage 


20.5053 
19.9103 
25.1765 
20.9171 

20.1726 
24.7659 
19.0084 
22.4437 
26.2816 
19.9557 


21.1327 
19.8370 

19.1483 
22.6054 
21.2556 
24.5060 
20.9404 
20.5926 
19.1399 
22.2980 
19.6938 

'  31.4566 
25.8578 
19.7139 

24.0750 

22.5730 
19.2135 

25.5595 

19.0431 
22.8336 

23.0506 
18.0478 
22.1166 
19.2867 
19.7395 

25.7166 
22.3947 
24.6154 
22.1146 
21 .5429 

21 .9498 
24.0864 
20.7166 


Table  3B.— FY  2004  and  3-Year* 
Average  Hourly  Wage  for 
Rural  Areas 

['Based  on  the  Sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002 
2003,  and  2004] 


1  The  MSA  Is  empty  for  FY  2004.  The  hos- 
pital(s)  in  the  MSA  received  rural  status  under 
Section  401  of  the  Balanced  Budget  Refine- 
ment Act  of  1999  (PL.  106-113).  The  MSA  is 
assigned  the  statewide  rural  wage  index  (see 
Table  4B) 


Nonurt>an  area 


Alabama 

Alaska  

Arizona  

Arkansas 

California 

Colorjido  

Connecticut 

Delaware 

Florida 

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey'  

New  Mexico 

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon  

Pennsylvania  .... 

Puerto  Rico 

Rhode  Island^  ... 
South  Carolina  .. 

South  Dakota  

Tennessee  „ 

Texas  

Utah  

Vermont  

Virginia 

Washington  

West  Virginia  

Wisconsin  

Wyoming  


FY  2004 

average 

hourty 

wage 


18.5095 

29.3667 

22.9036 

19.1097 

24.6268 

23.0480 

30.1004 

23.6122 

21 .8790 

21.2360 

24.6034 

22.1711 

20.3932 

21.8020 

20.7936 

19.9482 

19.6987 

18.4100 

21.7717 

22.5448 

25.7740 

21.9324 

23.0526 

19.2177 

19.9049 

21 .7432 

21.7975 

24.2285 

24.7802 

20.4327 
21 .0650 
20.8923 
19.2168 
21.7920 
18.6216 
24.6914 
20.6996 
9.9286 

20.9969 
20.2488 
19.4835 
19.2213 
22.1713 
22.9948 
20.9960 
25.6670 
19.8114 
22.9879 
22.5088 


3-Year 

average 

hourty 

wage 


17.5501 

28.1193 

20.6368 

17.8462 

22.9807 

21.2325 

28.6608 

22.0986 

20.6381 

19.6529 

24.3938 

20.5606 

19.0845 

20.4901 

19.3045 

18.5189 

18.7214 

17.6401 

20.5721 

21.0794 

25.8569 

20.9463 

21.4147 

17.9189 

18.6897 

20.0906 

19.3637 

22.6578 

23.0565 

20.1351 
19.9857 
20.0240 
18.1538 
20.3411 
17.6885 
23.6590 
19.8537 
10.2348 

20.0185 
18.5076 
18.4938 
18.1708 
21.3599 
21.9226 
19.7068 
23.9261 
18.7534 
21.4434 
20.9256 


1  All  counties  within  the  State  are  classified 
as  urban. 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas 


Urban  area 
(constituent  counties) 

Wage 
index 

GAF 

0040    2  Abilene,  TX  

Taylor,  TX 

0.7748 

0.8397 
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Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin- 
ued ued  ued 


Urtjan  area 

Wage 

GAF 

(constituent  counties) 

index 

0060    Aguadilla,  PR  .... 

0.4289 

0.5601 

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 

0080    Akron,  OH  

0.9443 

0.9615 

Portage,  OH 

Summit,  OH 

0120    Albany,  GA 

1.0819 

1 .0554 

Dougherty,  GA 

Lee,  GA 

0160    2Albany-Sche- 

nectady-Troy,  NY  

0.8491 

0.8940 

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

. 

Schenectady,  NY 

Schoharie,  NY 

0200    Albuquerque, 

NM  

0.9263 

0.9489 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 

0220    Alexandria,  LA  ... 

0.8004 

0.8586 

Rapides,  LA 

0240    Allentown-Beth- 

lehem-Easton,  PA  

0.9682 

0.9781 

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 

0280    Altoona,  PA  

0.8792 

0.9156 

Blair,  PA 

0320    Amarillo,  TX  

0.8950 

0.9268 

Potter,  TX 

Randall,  TX 

0380    Anchorage,  AK  .. 

1.2301 

1.1524 

Anchorage,  AK 

0440    Ann  Artjor,  Ml  .... 

1.1029 

1.0694 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 

0450    Anniston,  AL 

0.8058 

0.8626 

Calhoun,  AL 

0460    2  Appleton-Osh- 

kosh-Neenah,  Wl  

0.9266 

0.9491 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 

0470    Arecibo,  PR  

0.4138 

0.5465 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 

0480    Asheville,  NC  .... 

0.9680 

0.9780 

Buncombe,  NC 

Madison,  NC 

0500    Athens,  GA 

0.9778 

0.9847 

Clart<e,  GA 

Madison,  GA 

Oconee,  GA 

0520    'Atlanta,  GA  

1.0089 

1.0061 

Ban^ow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

. 

Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

DeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

. 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

0560    Atlantic-Cape 

May,  NJ  

1.0751 

1.0508 

Atlantic,  NJ 

Cape  May,  NJ 

. 

0580    Auburn-Opelika, 

AL 

0.8460 

0.8918 

Lee,  AL 

0600    Augusta- Aiken, 

GA-SC  

0.9587 

0.9715 

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 

0640    '  Austin-San 

Marcos,  TX 

0.9570 

0.9704 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 

0680    2Bakersfield,  CA 

0.9927 

0.9950 

Kem.  CA 

0720    1  Baltimore,  MD 

0.9879 

0.9917 

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harford,  MD 

Howard,  MD 

a 

Queen  Anne's,  MD 

0733    Bangor,  ME  

0.9864 

0.9907 

Penobscot,  ME 

0743    Barnstable- 

Yarmouth,  MA  

1.2904 

1.1908 

Barnstable,  MA 

0760    Baton  Rouge,  LA 

0.8372 

0.8854 

Ascension,  LA 

East  Baton  Rouge, 

LA 

• 

Livingston,  LA 

West  Baton  Rouge, 

LA 

0840    Beaumont-Port 

Arthur,  TX 

0.8390 

0.8867 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

0860    Bellingham,  WA 

1.1710 

1.1142 

Whatcom,  WA 

0870    Benton  Hartwr, 

Ml  

0.8899 

0.9232 

Berrien,  Ml 

0875    '  Bergen-Pas- 

saic, NJ  

1.1683 

1.1124 

Urt)an  area 

Wage 

GAF 

(constituent  counties) 

index 

Bergen,  NJ 

. 

Passaic,  NJ 

0880    Billings,  MT  - 

0.8925 

0.9251 

Yellowstone,  MT 

0920    Biloxi-Gulfport- 

Pascagoula,  MS 

08993 

09299 

Hancock.  MS 

Harrison,  MS 

Jackson,  MS 

0960    2  Binghamton, 

NY  

0.8491 

0.8940 

Broome,  NY 

Tioga,  NY 

1000    Birmingham,  AL 

0.9175 

0.9427 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 

1010     Bismarck,  ND  .... 

0.8001 

08584 

Burieigh.  ND 

Morton,  ND 

1020    2  Bloomington, 

IN 

0.8788 

0.9153 

Monroe,  IN 

1040    Bloomington- 

Nomial,  IL  ....: 

0.8796 

0.9159 

McLean,  IL 

1080    Boise  City,  ID  .... 

0.9195 

0.9441 

Ada,  ID 

Canyon,  ID 

1123    'Boston- 

Worcester-Lawrence- 

Lowell-Brockton,  MA- 

NH  

1.1188 

1.0799 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 

1125    Boulder- 

Longmont,  CO 

1.0008 

1.0005 

Boulder,  CO 

1145    Brazoria,  TX  

0.8105 

0.8660 

Brazoria,  TX 

1150    Bremerton,  WA 

1.0537 

1.0365 

Kitsap,  WA 

1240    Brownsville-Har- 

lingen-San  Benito,  TX 

1.0261 

1.0178 

Cameron,  TX 

r 

1260    Bryan-College 

Station,  TX  

0.8983 

0.9292 

Brazos,  TX 

1280    '  Buffalo-Niagara 

Falls,  NY  

0.9565 

09700 

Erie,  NY 

Niagara,  NY 

1303    Burtington,  VT  ... 

0.9665 

0.9769 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310    Caguas,  PR 

0.4184 

0.5506 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 


(GAF) 
ued 


FOR 


Urban  arda 
(constituent  co  jnties) 


>R 


Ra  3lds 


icn 


ids,  lA 
-Ur- 


North 


,  WV 


'  Char)ott4-<3as 
NC- 


Caguas,  PR 
Cayey.  PR 

Cidra,  PR 

GuralJO,  PR 

San  Lorenzo 
1320    Canton- 

MassJIIon,  OH 

Carroll,  OH 

Stark,  OH 
1350    Casper,  \fY 

Natrona,  WY 
1360    Cedar 

Linn,  lA 
1400    Champai^ 

bana,  IL 

Champaign,  IL 
1440    Charlestoi 

Charleston,  SC 

Berkeley,  SC 

Charleston,  SC 

Dorchester,  SC 
1480    Chartestofi 

Kanawha,  WV 

Putnam,  WV 
1520 

tonia-Rock  Hill 

SC  

Cat)arnjs,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg, 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

York.  SC 
1540 

VA  

Albemarle,  VA 

CharlottesvHIe 
VA 

Fluvanna,  VA 
Greene,  VA 
1 560    Chattanooda 

TN-GA  

Catoosa,  GA 
Dade,  GA 
Walker,  GA 
Hamilton,  TN 
Marion,  TN 
1580    ^Cheyenni,  WY 

Laramie,  WY 
1600    '  Chicago, 
Cook,  IL 
DeKalb,  IL 
DuPage,  IL 
Grundy,  IL 
Kane,  IL 
Kendall,  IL 
Lake,  IL 
McHenry,  IL 
Will,  IL 
1620    Chico-Para^li 

CA  

Butte,  CA 
1640    'Cincinnati 

KY-IN 

Deartx>m,  IN 


rc 


Charlottes  tiWe 


URBAN  Areas— Contin- 


Wage 
index 


GAF 


0.9034 

0.9171 
0.8838 

0.9867 

0.9294 

0.8845 
09691 


0.9328 

0.9425 
0.9189 

0.9909 

0.9511 

0.9194 
0.9787 


City, 


L 


09985 


0.9049 


0.9073 
1.0848 


09990 


0.9339 


0.9356 
1.0573 


use, 


OH- 


1.0152 
0.9380 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


Urt)an  area 
(constituent  counties) 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Wan-en,  OH 
1660    Clarksville-Hop- 

kinsville,  TN-KY 

Christian,  KY 

Montgomery,  TN 
1680    1  Cleveland-Lo- 

rain-Elyria,  OH  

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 
1720    Colorado 

Springs,  CO  

El  Paso,  CO 
1740    Columbia,  MO  .. 

Boone,  MO 
1760    Columbia,  SC  ... 
Lexington,  SC 
Richland,  SC 
1800    Columbus,  GA- 

AL  

Russell.  AL 
Chattahoochee,  GA 
Harris,  GA 
Muscogee,  GA 
1840    'Columbus,  OH 
Delaware,  OH 
Fairfield,  OH 
Franklin,  OH 
Licking,  OH 
Madison,  OH 
Pickaway,  OH 
1880    Corpus  Christi, 

TX 

Nueces,  TX 
San  Patricio,  TX 

1890    Corvallis,  OR  

Benton,  OR 
1900    2  Cumberland, 
MD-WV  (MD  Hos- 
pitals)   

Allegany,  MD 
Mineral,  WV 
1900    Cumberiand, 
MD-WV  (WV  Hos- 
pitals)   

Allegany,  MD 
Mineral,  WV 

1920     'Dallas.  TX  

Collin,  TX 
Dallas,  TX 
Denton,  TX 
Ellis,  TX 
Henderson,  TX 
Hunt,  TX 


Wage 
index 


GAF 


0.8320 


0.9632 


0.8817 


0.9747 


0.9793 
0.8660 
0.8866 

0.8659 
0.9609 


0.8486 
1.1470 

0.9088 

0.8166 
0.9934 


0.9858 
0.9062 
0.9209 

0.9061 
0.9731 


0.8937 
1.0985 

0.9366 

0.8705 
0.9955 


Urban  area 
(constituent  counties) 


Kaufman,  TX 
Rockwall,  TX 

1950    DanVille,  VA  

Danville  City,  VA 
Pittsylvania,  VA 
1960    Davenport-Mo- 
line-Rock  Island,  lA-IL 
Scott,  lA 
Henry,  IL 
Rock  Island,  IL* 
2000    Dayton-Spring- 
field, OH  

Clark,  OH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH 
2020    Daytona  Beach, 

FL  

Flagler,  FL 
Volusia,  FL 

2030    Decatur,  AL  

Lawrence,  AL 
Morgan,  AL 

2040    2  Decatur,  IL  

Macon,  IL 

2080    '  Denver,  CO 

Adams,  CO 
Arapahoe,  CO 
Broomfield,  CO 
Denver,  CO 
Douglas,  CO 
Jefferson,  CO 
2120    Des  Moines,  lA 
Dallas,  lA 
Polk,  lA 
Warren,  lA 

2160    'Detroit,  Ml  

Lapeer,  Ml 
Macomb,  Ml 
Monroe,  Ml 
Oakland,  Ml 
St.  Clair,  Ml 
Wayne,  Ml 

2180    Dothan,  AL  

Dale,  AL 
Houston,  AL 

2190    Dover,  DE  

Kent,  DE 
2200    Dubuque,  lA  .... 

Dubuque,  lA 
2240    Duluth-Superior, 

MN-WI  

St.  Louis,  MN 
Douglas,  Wl 
2281     Dutchess  Coun- 
ty, NY  

Dutchess,  NY 
2290    2Eau  Claire,  Wl 
Chippewa,  Wl 
Eau  Claire,  Wl 

2320    El  Paso,  TX  

El  Paso,  TX 
2330    Elkhart-Goshen. 

IN 

Elkhart,  IN 

2335    2Elmira,  NY 

Chemung,  NY 


Wage 
index 


0.8998 


0.8949 


0.9490 


0.9024 

0.8793 

0.8221 
1.0793 


0.9069 


1.0060 


0.7734 

0.9765 
0.8850 

1.0130 

1.0890 
0.9266 

0.9159 

0.9744 
0.8491 


GAF 


0.9302 


0.9268 


0.9648 


0.9321 

0.9157 

0.8745 
1 .0536 


0.9353 


1.0041 


0.8386 

0.9838 
0.9197 

1.0089 

1.0601 
0.9491 

0.9416 

0.9824 
0.8940 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  AREAS^-Contin- 
ued 


Urban  area 

Wage 

GAF 

Urban  area 

Wage 

GAF 

Urtjan  area 

Wage 

GAF 

(constituent  counties 

index 

(constituent  counties) 

index 

(constituent  counties) 

Index 

2340    Enid,  OK 

...        0.8524 

0.8964 

Huntington,  IN 

3160    Greenville- 

Garfield,  OK 

Wells,  IN 

Spartanburg-Ander- 

2360   Erie,  PA  

...        0.8566 

0.8994 

Whitley,  IN 

son,  SC  

0.9297 

0.9513 

Erie,  PA 

2800    '  Forth  Worth-Ar- 

Anderson. SC 

2400  -etigene-Spring 

lington,  TX  

0.9321 

0.9530 

.     Cherokee.  SC 

field,  OR  

1.1410 

1.0945 

Hood,  TX 

Greenville,  SC 

Lane,  OR 

Johnson,  TX 

Pickens.  SC 

2440    2  Evansville-Hen-  | 

Pari<er,  TX 

Spartanburg.  SC 

derson,  IN-KY  (IN 

Tarrant,  TX 

3180    Hagerstown.  MD 

0.9135 

0.9399 

Hospitals)  

...        0.8788 

0.9153 

2840    Fresno.  CA  

1.0101 

1.0069 

Washington,  MD 

Posey,  IN 

Fresno,  CA 

3200    Hamilton-Middle- 

Vanderburgh,  IN 

Madera,  CA 

town,  OH  

0  9176 

0.9428 

Warrick,  IN 

2880    Gadsden,  AL  

0.8195 

08726 

Butler,  OH 

Henderson,  KY" 

Etowah  AL 

3240     Harrisburg-Leb- 

2440    Evansville-Hen 

2900    Gainesville,  FL  .. 

0.9653 

0.9761 

anon-Cariisle,  PA  

0.9127 

0.9394 

derson,  IN-KY  (KY 

Alachua  FL 

Cumberland,  PA 

Hosoitalsl  

0.8395 

0.8871 

2920    Galveston-Texas 

Dauphin,  PA 

Posey,  IN 

City,  TX  

0.9242 

0.9475 

Lebanon,  PA 

Vanderburgh,  IN 

f^alvp^ton   TX 

Peny,  PA 

Warrick,  IN 
Henderson,  KY 

2960    Gary,  IN 

Lake,  IN 

Porter,  IN 
2975    2Glens  Falls,  NY 

Wan-en,  NY 

0.9372 

0.9566 

3283'-  Hartford,  CT  ... 
Hartford,  CT 

1.2134 

1.1416 

2520    Fargo-Moorhead, 
ND-MN  0.9758 

0.9834 

0.8491 

0.8940 

Litchfield,  CT 
Middlesex,  CT 
Tolland,  CT 
3285    2Hattiesburg, 

Clay,  MN 
Cass,  ND 

2560    Fayetteville,  NC          0.8950 
Cumberland,  NC 

0.9268 

Washington,  NY 
2980    Goldsboro,  NC  .. 

0.8587 

0.9009 

MS 

Forrest,  MS 

0.7762 

0.8407 

2580    Fayetteville- 
Spnngdale-Rogers, 

Wayne,  NC 
2985    Grand  Forks, 

Lamar,  MS 
3290     Hickory-Mor- 

AR        

0.8362 

0.8847 

ND-MN  (ND  Hos- 

ganton-Lenoir, NC 

09205 

0.9449 

Benton,  AR 

pitals)  

0.8601 

0.9019 

Alexander,  NC 

Washington,  AR 

Polk,  MN 

Buri<e,  NC 

2620    Flagstaff,  AZ-UT   1      1.1287 

1.0864 

Grand  Fori<s,  ND 

Caldwell,  NC 

Coconino,  AZ 

2985    2  Grand  Fori<s, 

Catawba,  NC 

Kane,  UT 

ND-MN  (MN  Hos- 

3320    Honolulu,  HI  

1.1071 

1.0722 

1.0814 

1.0551 

oltalst                 

0.9307 

0.9520 

Honolulu,  HI 

2640     Flint,  Ml  

Genesee,  Ml 

Polk,  MN 

3350    Houma,  LA  

0.7740 

0.8391 

2650    Florence,  AL  .. 

0.7766 

0.8410 

Grand  Fortes,  ND 

Lafourche,  L^ 

Colbert,  AL 

2995    Grand  Junction, 

Terretx)nne,  LA 

Lauderdale,  AL 

CO  

0.9881 

0.9918 

3360     'Houston,  TX  .... 

0.9794 

0.9858 

2655    Florence,  SC  . 

...        0.8673 

0.9071 

Mesa,  CO 

Chambers,  TX 

Florence,  SC 

3000    '  Grand  Rapids- 

Fort  Bend,  TX 

2670    Fort  Collins- 

Muskegon-Holland, 

Harris,  TX 

Loveland,  CO  

1.0096 

1.0066 

Ml  

0.9430 

0.9606 

Liberty,  TX 

Larimer,  CO 

Allegan,  Ml 

Montgomery,  TX 

. 

2680    '  Ft.  Lauderdale,    i 

Kent,  Ml 

Waller,  TX 

FL  

1.0436 

1.0297 

Muskegon,  Ml 

3400    Huntington-Ash- 

Broward, FL 

Ottawa,  Ml 

land,  WV-KY-OH  

0.9556 

0.9694 

2700    Fort  Myers-Cape 

3040    Great  Falls,  MT 

0.8882 

0.9220 

Boyd,  KY 

Coral,  FL  

0.9776 

0.9846 

Cascade,  MT 

Carter,  KY 

Lee,  FL 

3060    Greeley,  CO  

0.9415 

0.9596 

Greenup,  KY 

2710    Fort  Pierce-Port    1 

Weld,  CO 

Lawrence,  OH 

St.  Lucie,  FL 

1.0083 

1.0057 

3080    Green  Bay,  Wl  .. 

0.9479 

0.9640 

Cabell.  WV 

Martin,  FL 

Brown;  Wl 

Wayne,  WV 

St.  Lucie,  FL 

3120    'Greensboro- 

3440    Huntsville,  AL  .... 

0.9208 

0.9451 

2720    Fort  Smith,  AR 

_ 

Winston-Salem-High 

Limestone,  AL 

OK  

0.8390 

0.8867 

Point,  NC 

0.9129 

0.9395 

Madison,  AL 

Crawford,  AR 

Alamance,  NC 

3480    '  Indianapolis,  IN 

0.9875 

0.9914 

Sebastian,  AR 

Davidson,  NC 

Boone,  IN 

Sequoyah,  OK 

Davie,  NC 

Hamilton,  IN 

2750    Fort  Walton 

Forsyth,  NC 

Hancock,  IN 

Beach,  FL 

0.8930 

0.9254 

Guilford,  NC 

Hendricks,  IN 

Okaloosa,  FL 

Randolph,  NC 

Johnson,  IN 

2760    Fort  Wayne,  \U 

0.9546 

0.9687 

Stokes,  NC 

Madison,  IN 

Adams,  IN 

Yadkin,  NC 

Marion,  IN 

Allen,  IN 

3150    Greenville,  NC  ... 

0.9129 

0.9395 

Morgan,  IN 

._ 

De  Kalb,  IN 

Pitt.  NC 

Shelby,  IN 
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Table  4A.—  Vage  Index  and  Capital 
Geographic  Adjustment  Factor 
Urban  Areas— -Contin- 


(GAF) 
ued 


FOR 


Urt)an  arta 
(constituent  cc  unties) 


Ml 


MS 


tn 


3500    Iowa  City,  lA 

Johnson,  I A 
3520    Jackson, 

Jackson,  Ml 
3560    Jackson. 
Hinds,  MS 
Madison  ,^S 
Rankin,  MS 
3580    Jackson, 
Madison,  TN 
Chester.  TN 
3600     '  Jacksof^ille 

FL  

Clay,  FL 
Duval,  FL 
Nassau,  FL 
St.  Johns,  FL 
3605    Jacksonville,  NC 

Onslow,  NC 
3610    2jamestdwn,  NY 

Chautauqua,  f  lY 
3620    2Janesvil|e-Be- 
loit,  Wl  .... 
Rock,  Wl 
3640    Jersey  Ci|y.  NJ 

Hudson,  NJ 
3660    Johnson  tity- 
Kingsport-Bnst  3l,  TN- 
VA  (TN  Hospitals) 
Carter,  TN 
Hawkins,  TN 
Sullivan,  TN 
Unicoi,  TN 
Washington,  TU 
Bristol  City,  V^ 
Scott,  VA 
Washington,  V|^ 
3660    2 Johnson 
Kingsport-Bnstil,  TN- 
VA  (VA  Hospitals) 
Carter,  TN 
Hawkins,  TN 
Sullivan,  TN 
Unicoi,  TN 
Washington,  Till 
Bnstol  City,  VA 
Scott,  VA 
Washington,  VA 
3680    2  Johnstown,  PA 
Canribria,  PA 
Somerset,  PA 
3700    JonesboroJ  AR 

Craighead,  AR 
3710    Joplin,  MC 
Jasper,  MO 
Newton,  MO 
3720    Kalamazo<  >- 
BaMecreek,  Ml 
Calhoun,  Ml 
Kalamazoo,  Ml 
Van  Buren,  Ml 
3740    Kankakee, 

Kankakee,  IL 
3760    '  Kansas  (Ity, 

KS-MO  

Johnson,  KS 
Leavenworth,  Kfe 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Wage 
index 


0.9510 
0.8950 
0.8355 

0.8948 

0.9490 

0.8510 
0.8491 

0.9266 
1.1070 

0.8223 


GAF 


Urban  area 
(constituent  counties) 


City- 


0.9662 
0.9268 
0.8842 

0.9267 

0.9648 

0.8954 
0.8940 

0.9491 
1.0721 

0.8746 


0.8464 


0.8921 


IL 


0.8344 

0.7777 
0.8646 

1.0458 

1.0377 
0.9675 


0.8834 

0.8418 
0.9052 

1.0311 

1.0257 
0.9776 


Miami,  KS 
Wyandotte,  KS 
Cass,  MO 
Clay,  MO 
Clinton,  MO 
Jackson,  MO 
Lafayette,  MO 
Platte,  MO 
Ray,  MO 
3800    Kenosha,  Wl  ... 

Kenosha,  Wl 
3810    Killeen-Temple, 

TX 

Bell,  TX 
Coryell,  TX 
3840    Knoxville,  TN  ... 
Anderson,  TN 
Blount,  TN 
Knox,  TN 
Loudon,  TN 
Sevier,  TN 
Union,  TN 

3850    Kokomo,  IN  

Howard,  IN 
Tipton,  IN 
3870    2La  Crosse,  Wl- 

MN 

Houston,  MN 
La  Crosse,  Wl 
3880    Lafayette,  LA  .... 
Acadia,  LA 
Lafayette,  LA 
St.  Landry,  LA 
St.  Martin,  LA 
3920    2  Lafayette,  IN  .. 
Clinton,  IN 
Tippecanoe,  IN 
3960    Lake  Charles, 

LA 

Calcasieu,  LA 
3980    Lakeland-Winter 

Haven,  FL  

Polk,  FL 
4000    Lancaster,  PA  .. 

Lancaster,  PA 
4040    Lansing-East 

Lansing,  Ml  

Clinton,  Ml 
Eaton,  Ml 
Ingham,  Ml 

4080    Laredo,  TX  

Webb,  TX 
4100    Las  Cmces,  NM 

Dona  Ana,  NM 
4120    ^  Us  Vegas,  NV- 

AZ 

Mohave,  AZ 
Claris,  NV 
Nye,  NV 
4150    2  Lawrence,  KS 
Douglas,  KS 

4200    Lawton,  OK  

Comanche,  OK 
4243    Lewiston-Au- 

burn,  ME  

Androscoggin,  ME 
4280    Lexington,  KY  .... 


Wage 
index 


0.9721 
0.9122 
0.8784 


GAF 


0.9008 

0.9266 
0.8191 

0.8788 

4)7809 

08823 
0.9244 

0.9675 


0.8059 

0.8653 

1.1481 

0.8041 

0.8234 

0.9345 

0.8650 

0.9808 
0.9390 
0.9150 


0.9310 

0.9491 
0.8723 

0.9153 

0.8442 

0.9178 
0.9476 

0.9776 

0.8626 
0.9057 

1.0992 

0.8613 
0.8754 

0.9547 
0.9055 


Urban  area 
(constituent  counties) 


Bourtjon,  KY 
Clark,  KY 
Fayette,  KY 
Jessamine,  KY 
Madison,  KY 
Scott,  KY 
Woodford,  KY 

4320    Lima,  OH  

Allen,  OH 
Auglaize,  OH 

4360    Lincoln,  NE 

Lancaster,  NE 
4400    Little  Rock-North 

Little  Rock,  AR  

Faulkner,  AR 
Lonoke,  AR 
Pulaski,  AR 
Saline,  AR 
4420    Longview-Mar- 

shall,  TX  

Gregg,  TX 
Harrison,  TX 
Upshur,  TX 
4480    1  Los  Angeles- 
Long  Beach,  CA 

Los  Angeles,  CA 
4520    1  Louisville,  KY- 

IN 

Clark,  IN 
Floyd,  IN 
Harrison,  IN 
Scott,  IN 
Bullitt,  KY 
Jefferson,  KY 
Oldham,  KY 

4600    Lubbock,  TX  

Lubbock,  TX 
4640    Lynchburg,  VA  .. 
Amherst,  VA 
Bedford,  VA 
Bedford  City,  VA 
Campbell,  VA 
Lynchburg  City,  VA 

4680    Macon,  GA  

Bibb,  GA 
Houston,  GA 
Jones,  GA 
Peach,  GA 
Twiggs,  GA 
4720    Madison,  Wl  ... 

Dane,  Wl 
4800    2  Mansfield,  OH 
Crawford,  OH 
Richland,  OH 
4840    Mayaguez,  PR 
Anasco,  PR 
Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 
Sabana  Grande,  PR 
San  German,  PR 
4880    McAllen-Edin- 

burg-Mission,  TX 

Hidalgo.  TX 
4890    Medford-Ash- 

land,  OR 

Jackson,  OR 


Wage 
index 


0.9483 
0.9992 
0.8887 


GAF 


0.9076 


1.1790 


0.9205 


0.9643 
0.9995 
0.9224 


0.8238 
0.9097 


0.9358 

1.1194 
0.9449 


0.8939 


1.0222 
0.8784 

0.4776 


0.8757 
0.9372 


0.9261 


0.8347 
1.0729 


1.0151 
0.9150 

0.6029 


0.8836 
1.0494 
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Table  4A. — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urtaan  area 

Wage 

GAF 

(constituent  counties) 

index 

4900    Melboume- 

Titusville-Palm  Bay, 

FL 

0.9736 

0.9818 

Brevard,  Fl 

4920    1  Memphis,  TN- 

AR-MS 

0.8973 

0.9285 

Crittenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 

4940    2  Merced,  CA  

0.9927 

0.9950 

Merced,  CA 

5000    '  Miami,  FL  

0.9854 

0.9900 

Dade,  FL 

5015    1  Middlesex- 

Somerset-Hunterdon, 

NJ  

1.1320 

1.0886 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 

5080    ^  Milwaukee- 

Waukesha,  Wl 

0.9947 

0.9964 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 

5120    1  Minneapolis-St. 

Paul,  MN-WI 

1.0957 

1.0646 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Shertjurne,  MN 

Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 

5140    Missoula,  MT 

0.8848 

0.9196 

Missoula,  MT 

5160    Mobile,  AL  

0.7962 

0.8555 

Baldwiri,  AL 

Mobile,  AL 

5170    Modesto,  CA  

1.1230 

1.0827 

Stanislaus,  CA 

51 90    ^  Monmouth- 

Ocean,  NJ 

1.1038 

1.0700 

Monmouth,  NJ 

Ocean,  NJ 

5200    Monroe,  LA  

0.7890 

0.8502 

Ouachita,  LA 

5240    Montgomery,  AL 

0.7875 

0.8491 

Autauga,  AL 

Elmore,  AL 

.  Montgomery,  AL 

5280    2Muncie,  IN 

0.8788 

0.9153 

Delaware,  IN 

5330    Myrtle  Beach, 

SC  

0.9075 

0.9357 

Honv,  SC 

5345    Naples,  FL 

0.9750 

0.9828 

Collier,  FL 

5360    1  Nashville,  TN  .. 

0.9815 

0.9873 

Urban  area 

Wage 

GAF 

(constituent  counties) 

•  index 

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Robertson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 

5380    1  Nassau-Suffolk, 

NY  

1.2933 

1.1926 

Nassau,  NY 

Suffolk,  NY 

5483    1  New  H&ven- 

Bridgeport-Stamford- 

Waterbury-  

1.2418 

1.1599 

Danbury,  CT 

Fairfield,  CT 

New  Haven,  CT 

5523    2  New  London- 

Norwich,  CT  

1.2134 

1.1416 

New  London,  CT 

5560    ^  New  Orteans, 

LA  

0.9137 

0.9401 

Jefferson,  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bernard,  LA 

St.  Charies,  LA 

, 

St.  James,  LA 

St.  John  The  Baptist, 

LA 

St.  Tammany,  LA 

5600    1  New  York,  NY 

1.3913 

1 .2538 

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 

5640     '  Newark,  NJ  

1.1471 

1.0985 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

LInion,  NJ 

Warren,  NJ 

5660    Newburgh,  NY- 

PA  

1.1462 

1 .0979 

Orange,  NY 

Pike,  PA 

5720    1  Nortolk-Virginia 

Beach-Newport 

News  VA-NC   

0.8584 

0.9007 

Currituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

Isle  of  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City, 

' 

VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

PortsmouthClty,  VA 

Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

Suffolk  City,  VA 

Virginia  Beach  City 

• 

VA 

Williamsburg  City,  VA 

Yori<,  VA 

5775    'Oakland,  CA  ... 

1.5058 

1.3235 

Alameda,  CA 

Contra  Costa,  CA 

5790    Ocala,  FL  

0.9689 

0.9786 

Marion,  FL 

5800    Odessa-Midland, 

TX 

0.9290 

0.9508 

Ector,  TX 

Midland.  TX 

5880    '  Oklahoma  City. 

OK  

0.8948 

0.9267 

Canadian,  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 

5910    Olympia,  WA  

1.0919 

1.0621 

Thurston,  WA 

5920    Omaha,  NE-IA  ... 

0.9705 

0.9797 

Pottawattamie,  lA 

Cass:  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 

5945    1  Orange  County, 

CA  

1.1445 

1.0968 

Orange,  CA 

5960     '  Oriando.  FL 

0.9615 

0.9735 

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 

5990    Owensboro,  KY 

0.da40 

08831 

Daviess,  KY 

6015    2  Panama  City. 

FL  

0.8819 

0.9175 

Bay.  FL 

6020    Parkersburg- 

Marietta,  WV-OH  (WV 

Hospitals)  

0.8007 

08588 

Washington,  OH 

Wood,  WV 

6020    2  Pari^ersburg- 

Marietta,  WV-OH  (OH 

Hospitals)          

0.8784 

0.9150 

Washington,  OH 

Wood,  WV 

6080    2  pensacola,  FL 

0.8819 

0.9175 

Escambia,  FL 

Santa  Rosa,  FL 

6120    Peoria-Pekin,  IL 

0.8699 

0.9090 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL, 

6160    1  Philadelphia, 

PA-NJ  

1.0839 

1.0567 

Buriington,  NJ 

Camden.  NJ 

Gloucester,  NJ 

Salem.  NJ 

45574 
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(GAF) 
ued 


FOR 


Urban  are  i 
(constituent  coi  nties) 


AR  .. 

,  PA 


PA 
MA 

Id  ... 


ME 


MIE 


Bucks,  PA 
Chester,  PA 
Delaware,  PA 
Montgomery,  flA 
Philadelphia,  P^ 
6200    '  Phoenix-^esa 

AZ 

Mancopa,  AZ 
Pinal,  AZ 
6240     Pine  Bluff, 

Jefferson,  AR 
6280     '  Pittsburgh 
Allegheny,  PA 
Beaver,  PA 
Butler,  PA 
Fayette,  PA 
Washington,  P/i 
Westmoreland 
6323    spittsfield, 
Berkshire,  MA 
6340    Pocatello 

Bannock,  ID 
6360    Ponce,  PP 
Guayanilla,  PR 
Juana  Diaz,  PP 
Penuelas,  PR 
Ponce,  PR 
Villalba,  PR 
Yauco,  PR 
6403    Portland, 
Cumberland, 
Sagadahoc,  ME 
Yor1<,  ME 
6440    1  Portland- 
couver,  OR-WA 
Clackamas,  OR 
Columbia,  OR 
Multnomah,  OR 
Washington,  OF 
Yamhill,  OR 
Clar1<,  WA 
6483    '  Providencfe 
Wanwick-Pawtuqket 

Rl 

Bristol,  Rl 
Kent,  Rl 
Newport,  Rl 
Providence,  Rl 
Washington,  Rl 
6520    Provo-Oren  i 

Utah,  UT 
6560    2  Pueblo, 

Pueblo,  CO 
6580    Punta  Gorcfe 

Charlotte,  FL 
660042  Racine,  Wl 
Racine,  Wl 
640     '  Raleigh- 
ham-Chapel  Hill 
Chatham,  NC 
Durham,  NC 
Franklin,  NC 
Johnston,  NC 
Orange,  NC 
Wake,  NC 
6660    Rapid  City, 
Pennington,  SD 


'  'an- 


CD 


-Di  ir 


Urban  Areas— Contin- 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


UT 


I.  FL 


NC 


3D 


Wage 
Index 


GAF 


Urt}an  area 
(constituent  counties) 


1.0088 

0.7855 
0.8865 


1.0060 

0.8476 
09208 


1  0390 
0.9212 
0.4689 


0.9909 


1.1167 


1.0265 
0.9453 
0.5953 


1.0932 


0.9936 
0.9291 
0.9472 
0.9266 

0.9919 


0.9938 


1.0785 


1.0629 


0.8771 


0.9956 
0.9509 
0.9635 
0.9491 

0.9944 


0.9141 


6680    Reading,  PA  ... 

Berks,  PA 
6690    Redding,  CA  .... 
Shasta,  CA 

6720    Reno,  NV  

Washoe,  NV 
6740    Richland- 
Kennewick-Pasco, 

WA  

Benton,  WA 
Franklin,  WA 
6760    Richmond-Pe- 
tersburg, VA  

Charles  City  County, 

VA 
Chesterfield,  VA 
Colonial  Heights  City, 

VA 
Dinwiddle,  VA 
Goochland,  VA 
Hanover,  VA 
Henrico,  VA 
Hopewell  City,  VA 
New  Kent,  VA 
Petersburg  City,  VA 
Powhatan,  VA 
Prince  George,  VA 
Richmond  City,  VA 
6780     '  Riverside-San 

Bemardino,  CA  

Riverside,  CA 
San  Bemardino,  CA 
6800    Roanoke,  VA  .... 
Botetourt,  VA 
Roanoke,  VA 
Roanoke  City,  VA 
Salem  City,  VA 
6820    Rochester,  MN  . 

Olmsted,  MN 
6840    1  Rochester,  NY 
Genesee,  NY 
Livingston,  NY 
Monroe,  NY 
Ontario,  NY 
Orieans,  NY 
Wayne,  NY 

6880    Rockford,  IL 

Boone,  IL 
Ogle,  IL 
Winnebago,  IL 
6895    Rocky  Mount, 

NC  

Edgecombe,  NC 
Nash,  NC 
6920    ^  Sacramento, 

CA  

El  Dorado,  CA 
Placer,  CA 
Sacramento,  CA 
6960    Saginaw-Bay 

City-Midland,  Ml  

Bay,  Ml 
Midland,  Ml 
Saginaw,  Ml 
6980    St.  Cloud,  MN  . . 
Benton,  MN 
Steams,  MN 


Wage 
index 


0.9096 
1.1306 
1.0639 

1.0566 

0.931 1 


GAF 


0.9372 
1.0877 
1.0433 

1.0384 

0.9523 


1.1302 
0.8664 

1.1691 
0.9392 


0.9627 


0.9039 


1.1797 


0.9992 


0.9640 


1.0874 
0.9065 

1.1129 
0.9580 


0.9743 


0.9331 


1.1198 


0.9995 


0.9752 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


Urt}an  area 
(constituent  counties) 


7000    2St.  Joseph,  MO 
Andrew,  MO 
Buchanan,  MO 
7040     '  St.  Louis,  MO- 
IL   

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charles,  MO 

"St.  Louis,  MO 

St.  Louis  City,  MO 

Warren,  MO 
7080    Salem,  OR  

Marion,  OR 

Polk,  OR 
7120    Salinas,  CA  

Monterey,  CA 
7160    1  Salt  Lake  City- 

Ogden,  UT  

Davis,  UT 

Salt  Lake,  UT 

Weber,  UT 
7200    San  Angelo,  TX 

Tom  Green,  TX 
7240    1  San  Antonio, 

TX 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 
7320    1  San  Diego,  CA 

San  Diego,  CA 
7360    1  San  Francisco, 

CA  

Marin,  CA 

San  Francisco,  CA 
San  Mateo,  CA 
7400    1  San  Jose,  CA  . 

Santa  Clara,  CA 
7440    1  San  Juan-Ba- 

yamon,  PR  

Aguas  Buenas,  PR 
Barceloneta,  PR 
Bayamon,  PR 
Canovanas,  PR 
Carolina,  PR 
Catano,  PR 
Ceiba,  PR 
Comerio,  PR 
Corozal,  PR 
Dorado,  PR 
Fajardo,  PR 
Florida,  PR 
Guaynabo,  PR 
Humacao,  PR 
Juncos,  PR 
Los  Piedras,  PR 
Loiza,  PR 
Luguillo,  PR 
Manati,  PR 
Morovis,  PR 
Naguabo,  PR 


Wage 
index 


0.8024 


0.8996 


GAF 


1.0440 
1.4281 
0.9873 

0.8500 
0.8834 

1.1102 
1.4455 

1.4567 
0.4880 


0.8601 


0.9301 


1.0299 
1.2764 
0.9913 

0.8947 
0.9186 

1.0742 
1.2870 

1.2938 
0.6118 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 

Wage 

GAF 

Urban  area 

Wage 

GAF 

(coristituent  counties) 

index 

(constituent  counties) 

index 

Naranjito,  PR 

Spokane,  WA 

Rio  Grande,  PR 

7880    Springfield,  IL  .... 

0.8908 

0.9239 

San  Juan,  PR 

Menard,  IL 

Toa  Alta,  PR 

Sangamon,  IL 

Toa  Baja,  PR 

7920    Springfield,  MO 

0.8423 

0.8891 

Trujillo  Alto,  PR 

Christian,  MO 

Vega  Alta,  PR 

Greene,  MO 

Vega  Baja,  PR 

Webster,  MO 

Yabucoa,  PR 

8003    Springfield,  MA  .. 

1.0419 

1 .0285 

7460    San  Luis 

Hampden,  MA 

Obispo-Atascadero- 

Hampshire,  MA 

Paso  Robles,  CA  

1.1383 

1 .0928 

8050    State  College, 

San  Luis  Obispo,  CA 

PA  

0.8705 

0.9094 

7480    Santa  Barbara- 

Centre,  PA 

Santa  Maria-Lompoc, 

8080    2Steubenville- 

CA  

1.0399 

1.0272 

Weirton,  OH-WV  (OH 

Santa  Barbara,  CA 

Hospitals)  

0.8784 

0.9150 

7485    Santa  Cruz- 

Jefferson,  OH 

Watsonville,  CA 

1 .2890 

1.1899 

Brooke,  WV 

Santa  Cmz,  CA 

Hancock,  WV 

7490    Santa  Fe,  NM  .... 

1.0610 

1.0414 

8080    Steubenville- 

Los  Alamos,  NM 

Weirton,  OH-WV  (WV 

Santa  Fe,  NM 

Hospitals)  

0.8364 

0.8848 

7500    Santa  Rosa,  CA 

1.2825 

1.1858 

Jefferson,  OH 

Sonoma,  CA 

Brooke,  WV 

7510    Sarasota-Bra- 

Hancock,  WV 

denton,  FL 

0.9931 

0.9953 

8120    Stockton-Lodi, 

Manatee,  FL 

CA  

1,0921 

1 .0622 

Sarasota,  FL 

San  Joaquin,  CA 

7520    Savannah,  GA  ... 

0.9450 

0.9620 

8140    2  Sumter,  SC  

0.8464 

0.8921 

Bryan,  GA 

Sumter,  SC 

Chatham,  GA 

8160    Syracuse,  NY  .... 

0.9374 

0.9567 

Effingham,  GA 

Cayuga,  NY 

7560    Scranton— 

Madison,  NY 

Wilkes-Barre — Hazle- 

Onondaga,  NY 

ton,  PA  

0.8378 

0.8859 

Oswego,  NY 

Columbia,  PA 

8200    Tacoma,  WA  

1.1071 

1 .0722 

Lackawanna,  PA 

. 

Pierce,  WA 

Luzerne,  PA 

8240    2  Tallahassee, 

Wyoming,  PA 

FL  

0.8819 

0.9175 

7600    '  Seattle-Belle- 

Gadsden,  FL 

vue-Everett,  WA 

1.1516 

1.1015 

Leon,  FL 

Island,  WA 

8280    '  Tampa-St.  Pe- 

King,  WA 

tersburg-Cleanwater, 

Snohomish,  WA 

FL 

0.9066 

0.9351 

7610    2  Sharon,  PA  

0.8344 

0.8834 

Hernando,  FL 

Mercer,  PA 

Hillstwrough,  FL 

7620    2  Sheboygan,  Wl 

0.9266 

0.9491 

Pasco,  FL 

Sheboygan,  Wl 

Pinellas,  FL 

7640    Sherman- 

8320    2Terre  Haute,  IN 

0.8788 

0.9153 

Denison,  TX  

0.9661 

0.9767 

Clay.  IN 

Grayson,  TX 

Vermillion,  IN 

7680    Shreveport-Bos- 

Vigo,  IN 

sier  City,  LA  

0.9047 

0.9337 

8360    Texart<ana,AR- 

Bossier,  LA 

Texarkana,  TX  

0.8117 

0.8669 

Caddo,  LA 

Miller,  AR 

Webster,  LA 

Bowie,  TX 

7720    Sioux  City,  lA- 

8400    Toledo,  OH 

0.9359 

0.9556 

NE  

0.8956 

0.9273 

Fulton,  OH 

Woodbury,  lA 

Lucas,  OH 

Dakota,  NE 

Wood,  OH 

7760    Sioux  Falls,  SD 

0.9271 

0.9495 

8440    Topeka,  KS  

0.9071 

0.9354 

Lincoln,  SD 

Shawnee,  KS 

Minnehaha,  SD 

8480    Trenton,  NJ  

1.0474 

1 .0322 

7800    South  Bend,  IN 

0.9782 

0.9850 

Mercer,  NJ 

St.  Joseph,  IN 

8520    2  Tucson,  AZ  

0.9233 

0.9468 

7840    Spokane,  WA  .... 

1.0857 

1 .0579 

Pima,  AZ 

Table  4A. — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 

Wage 

GAF 

(constituent-counties) 

index 

8560    Tulsa,  OK  

0.9148 

0.9408 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

8600    Tuscaloosa,  AL 

0.8179 

0.8714 

Tuscaloosa,  AL 

8640    Tyler,  TX  

0.9366 

0.9561 

Smith,  TX 

8680    2utica-Rome, 

NY  

0.8491 

0.8940 

Herkimer,  NY 

Oneida.  NY 

8720    Vallejo-Fairtield- 

Napa,  CA  

1.3371 

1.2201 

Napa,  CA 

Solano,  CA 

8735    Ventura,  CA  

1.1019 

1  0687 

Ventura,  CA 

8750    Victoria,  TX  

0.8151 

0.8694 

Vk:toria,  TX 

8760    Vineland-Mill- 

" 

ville-Bridgeton,  NJ  

1.0363 

1 .0247 

Cumberiand,  NJ 

8780    2Visalia-Tulare- 

Porterville,  CA  

0.9927 

0.9950 

Tulare,  CA 

8800    Waco,  TX  

0.8360 

0.8846 

McLennan,  TX 

8840     '  Washington, 

DC-MD-VA-WV  

1.0860 

1.0581 

District  of  Columbia, 

DC 

Calvert.  MD 

Charies,  MD 

Frederick,  MD 

Montgomery,  MD 

« 

Prince  Georges,  MD 

Alexandria  City.  VA 

Ariington,  VA 

Clari<e,  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City, 

VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Marassas  Pari<  City, 

VA 

Prince  William,  VA 

Spotsylvania,  VA 

, 

Stafford,  VA 

Warren,  VA 

Beri<eley,  WV 

Jefferson.  WV 

8920    2Waterioo-Cedar 

Falls,  lA  

0.8382 

0.8862 

Black  Hawk,  lA 

8940    Wausau,  Wl  

0.9744 

0.9824 

Marathon,  Wl 
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Table  4A.— ' 

GEOGRAPHic 
(GAF)  FOR 

ued 


A^AGE  Index  and  Capital 

Adjustment  Factor 

Urban  Areas — Contin- 


Urfoan  areb  Wage 

(constituent  coi  inties)         index 


!  I,  WV- 


HS 


0.9759 


0.7986 


0.8784 


■  Williams!  'ort 


-New- 


NC 

NC 

VA  ... 


0.8344 


8960    '  West  Pilm 
Beach-Boca  F^iton 

FL  

Palm  Beach, 
9000    2  Wheeling,  WV' 

OH  (WV  Hospfals) 

Belmont.  OH 

Marshall,  WV 

Ohio,  WV 
9000    2Wheelin 

OH  (OH  Hospi|als) 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9040    Wichita. 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 
9080    Wichita  F4lls,  TX  :     0.8307 

Archer,  TX 

Wichita,  TX 
9140    2 

PA 

Lycoming.  PA 
9160    Wilmington 

ark,  DE-MD 

New  Castle.  Dt 

Cecil,  MD 
9200    Wilmingtor 

New  Hanover. 

Bnjnswick,  NC 
9260    2  Yakima, 

Yakima,  WA 
9270    2Volo.  CA 

Yolo,  CA 
9280    York,  PA 

York,  PA 
9320    Youngstow^ 

Warren,  OH 

Columbiana, 

Mahoning,  OH 
Tmmbull,  OH 
9340    Yuba  City, 

Sutter,  CA 
Yuba,  CA 
9360    2Yuma.  A2 
Yuma,  A2 


OH 


Aea 


'  Large  Urban 

2  Hospitals    geofaraphically 
area  are  assigned 
index  for  FY  2004 


Table  4B.— W^ge 
Geographic 
(GAF)  FOR 


Nonurban  are  i 


Alabama 

Alaska  

Arizona  

Arkansas  .... 
California  .... 
Cotorado  .... 
Connecticut 


GAF 


0.9834 


0.8573 


0.9150 


0.9200        0.9445 


0.8807 


0.8834 


1.0838  '      1.0567 


CA 


0.9524 

1.0346 
0.9927 
0.9106 

0.9176 

1.0155 
0.9233 


0.9672 

1.0236 
0.9950 
0.9379 

0.9428 

1.0106 
0.9468 


located    in   the 
the  statewide  rural  wage 


Index  and  Capital 
Adjustment  Factor 
Rural  Areas 


Wage 
index 


0.7461 
1.1838 
0.9233 
0.7703 
0.9927 
0.9291 
1.2134 


GAF 


0.8183 
1.1225 
0.9468 
0.8363 
0.9950 
09509 
1.1416 


Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin- 
ued 


Nonurban  area 


Delaware 

Florida 

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  , 

Maryland  

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 
New  Jersey'  .... 

New  Mexico  

New  Yori<  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rico  

Rhode  Island'  ... 
South  Carolina  .. 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington 

West  Virginia  

Wisconsin  

Wyoming  


Wage 
index 


0.9557 

0.8819 

0.8586 

0.9918 

0.8937 

0.8221 

0.8788 

0.8382 

0.8041 

0.7942 

0.7494 

0.8776 

0.9088 

1.0390 

0.8851 

0.9307 

0.7762 

0.8024 

0.8765 

0.8787 

0.9767 

0.9989 


GAF 


0.8236 
0.8491 
0.8422 
0.7746 
0.8784 
0.7506 
0.9953 
0.8344 
0.4002 

0.8464 
0.8162 
0.7854 
0.7748 
0.8937 
0.9496 
0.8464 
1.0346 
0.7986 
0.9266 
0.9073 


0:9694 

0.9175 

0.9009 

0.9944 

0.9259 

0.8745 

0.9153 

0.8862 

0.8613 

0.8540 

0.8207 

0.9145 

0.9366 

1.0265 

0.9198 

0.9520 

0.8407 

0.8601 

0.9137 

0.9153 

0.9840 

0.9992 

0.8756 
0.8940 
0.8890 
0.8395 
0.9150 
0.8216 
0.9968 
0.8834 
0.5341 

0.8921 
0.8702 
0.8475 
0.8397 
0.9259 
0.9652 
0.8921 
1.0236 
0.8573 
0.9491 
0.9356 


'  All  counties  within  the  State  are  classified 
as  urban. 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified 


Area 

Wage 
index 

GAF 

Akron,  OH  

Albany,  GA  

Albuquerque,  NM  (NM 
hospitals) 

0.9443 
1.0621 

0.9263 

0.9291 
0.8004 

0.9682 
0.8792 
0.8822 

0.9615 
1.0421 

0  94£(d 

Albuquerque,  NM  (CO 
hospitals) 

0  9509 

Alexandria,  LA  

Allentown-Bethlehem-Eas- 

ton,  PA  

Altoona,  PA 

Amarillo,  TX  

0.8586 

0.9781 
0.9156 
0.9177 

TABLE  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified— Contin- 
ued 


Area 


Wage 
index 


Anchorage,  AK  

Ann  Arbor,  Ml  

Anniston,  AL  

Asheville,  NC  

Athens,  GA  

Atlanta,  GA  

Atlantic-Cape  May,  NJ  .... 

Augusta-Aiken,  GA-SC  .. 

Austin-San  Marcos,  TX  .. 

Bangor,  ME 

Bamstable-Yarmouth,  MA 

Baton  Rouge,  LA  

Bellingham,  WA  

Benton  Harbor,  Ml  

Bergen-Passaic,  NJ  

Billings,  MT  

Biloxi-Gulfport- 
Pascagoula,  MS 

Binghamton,  NY  

Birmingham,  AL  

Bismarck,  ND 

Bloomington-Normal,  IL  ... 

Boise  City,  ID 

Boston-Worcester-Law- 
rence-Loweli-Brockton, 
MA-NH  

Burlington,  VT 

Caguas,  PR  

Casper,  WY  

Champaign-Urtiana,  IL  

Charieston-North  Charies- 
ton,  SC  

Charieston,  WV  (WV  Hos- 
pitals)   

Charieston,  WV  (OH  Hos- 
pitals)   

Chariotte-Gastonia-Rock 

Hill,  NC-SC  

Chariottesville,  VA  

Chattanooga,  TN-GA  

Chicago,  IL  

Cincinnati,  OH-KY-IN  

Clarksville-Hopkinsville, 

TN-KY  

Cleveland-Lorain-Elyria. 

OH  

Columbia,  MO 

Columbia,  SC  

Columbus,  GA-AL  (GA 

Hospitals) 

Columbus,  GA-AL  (AL 

Hospitals)  

Columbus,  OH  

Corpus  Christi,  TX  

Corvallis,  OR  

Dallas,  TX  

Davenport-Moline-Rock  Is- 
land, lA-IL 

Dayton-Springfield,  OH 

Decatur,  AL 

Denver,  CO 

Des  Moines,  lA  

Detroit,  Ml  

Dothan,  AL 

Duluth-Superior,  MN-WI  .. 
Dutchess  County,  NY  


1.2301 
1.0802 
0.7943 
0.9439 
0.9525 
0.9955 
1.0489 
0.9395 
0.9570 
0.9864 
1.2669 
0.8372 
1.1358 
0.8899 
1.1683 
0.8925 

0.8373 
0.8394 
0.9175 
0.8001 
0.8796 
0.9195 


1.1188 
0.9294 
0.4184 
0.9171 
0.9422 

0.9294 

0.8533 

0.8784 

0.9578 
0.9837 
0  9049 
1.0719 
0.9380 

0.8320 

0.9632 
0.8522 
0.8866 

0.8586 

0.8446 
0.9609 
0.8486 
1.1196 
0.9934 

0.8949 
0.9490 
0.8545 
1.0617 
0.9069 
1.0060 
0.7734 
1.0130 
1.0687 


GAF 


1.1524 

1.0543 

0.8541 

0.9612 

0.9672 

0.9969 

1 .0332 

0.9582 

0.9704 

0.9907 

1.1759 

0.8854 

1.0911 

0.9232 

1.1124 

0.9251 

0.8855 
0.8870 
0.9427 
0.8584 
0.9159 
0.9441 


1.0799 
0.9511 
0.5506 
0.9425 
0.9600 

0.9511 

0.8971 

0.9150 

0.9709 
0.9888 
0.9339 
1.0487 
0.9571 

0.8817 

0.9747 
0.8963 
0.9209 

0.9009 

0.8908 
0.9731 
0.8937 
1.0804 
0.9955 

0.9268 
0.9648 
0.8979 
1.0419 
0.9353 
1.0041 
0.8386 
1.0089 
1.0466 
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Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified — Contin- 
ued 


Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified — Contin- 
ued 


Table  4C. — Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified — Contin- 
ued 


Area 


Elkhart-Goshen,  IN  

Erie,  PA  

Eugene-Springfield,  OR  .... 

Fargo-Moorhead,  ND-MN 

Fayetteville,  NC  

Flagstaff,  AZ-UT  

Flint.  Ml  

Florence,  AL  

Fort  Collins-Loveland,  CO 

Ft.  Lauderdale,  FL  

Fort  Pierce-Port  St.  Lucie, 
FL  

Fort  Smith,  AR-OK 

Fort  Walton  Beach,  FL  

Forth  Worth-Ariington,  TX 

Gadsden,  AL 

Grand  Fortes.  ND-MN 

Grand  Junction,  CO 

Grand  Rapids-Muskegon- 
Holland,  Ml  

Great  Falls,  MT 

Greeley,  CO 

Green  Bay,  Wl  

Greensboro-Winston- 
Salem-High  Point,  NC  ... 

Greenville,  NC  

Hamilton-Middletown,  OH 

Harrisburg-Lebanon-Car- 
lisle,  PA  

Hartford,  CT 

Hickory-Morganton-Lenoir, 
NC  

Honolulu,  HI  i.. 

Houston,  TX 

Huntington-Ashland,  WV- 
KY-OH  

Huntsville,  AL 

Indianapolis,  IN  

Iowa  City,  lA  

Jackson,  MS  

Jackson,  TN 

Jacksonville,  FL  

Johnson  City-Kingsport- 
Bristol,  TN-VA  (VA  Hos-^ 
pitals) 

Johnson  City-Kingsport- 
Bristol,  TN-VA  (KY  Hos- 
pitals)   

Jonesboro,  AR  (AR  Hos- 
pitals)   

Jonesboro,  AR  (MO  Hos- 
pitals)   

Joplin,  MO  

Kalamazoo-Battlecreek,  Ml 

Kansas  City,  KS-MO 

Knoxville,  TN  

Kokomo,  IN 

Lafayette,  LA  

Lakeland-Winter  Haven, 
FL  

Las  Vegas,  NV-AZ 

Lawton,  OK 

Lexington,  KY  

Lima,  OH   

Lincoln,  NE  


Wage 
index 


0.8464 


0.8223 

0.7777 

0.8024 
0.8523 
1.0458 
0.9675 
0.8784 
0.9008 
0.8191 

0.8823 
1.1355 
0.8107 
0.8441 
0.9483 
0.9559 


GAF 


0.9515 

0.9665 

0.8491 

0.8940 

1.0932 

1.0629 

0.9463 

0.9629 

0.8782 

0.9149 

1.1035 

1.0698 

1.0659 

1.0447 

0.7766 

0.8410 

1.0096 

1.0066 

1.0436 

1.0297 

1.0083 

1.0057 

0.8044 

0.8615 

0.8768 

0.9139 

0.9321 

0.9530 

0.8195 

0.8726 

0.8601 

0.9019 

0.9881 

0.9918 

0.9430 

0.9606 

0.8882 

0.9220 

0.9415 

0.9596 

0.9479 

0.9640 

0.9022 

0.9319 

0.9129 

0.9395 

0.9176 

0.9428 

0.9127 

0.9394 

1.1279 

1.0859 

0.9076 

0.9358 

1.1071 

1.0722 

0.9794 

0.9858 

0.9039 

0.9331 

0.8979 

0.9289 

0.9875 

0.9914 

0.9366 

0.9561 

0.8355 

0.8842 

0.8784 

0.9150 

0.9490 

0.9648 

0.8921 


0.8746 

0.8418 

0.8601 
0.8963 
1.0311 
0.9776 
0.9150 
0.9310 
0.8723 

0.9178 
1.09O9 
0.8661 
0.8904 
0.9643 
0.9696 


Area 


Little  Rock-North  Little 
Rock,  AR  

Longview-Marshall.  TX  

Los  Angeles-Long  Beach, 
CA  

Louisville,  KY-IN  

Lubbock,  TX  

Lynchburg,  VA  

Macon,  GA 

Madison,  Wl 

Medford-Ashland,  OR  

Memphis,  TN-AR-MS 

Miami,  FL  

Milwaukee-Waukesha,  Wl 

Minneapolis-St.  Paul,  MN- 
WI  

Missoula,  MT  

Mobile,  AL 

Modesto,  CA 

Monmouth-Ocean,  NJ  

Monroe,  LA  

Montgomery,  AL  

Nashville,  TN  

New  Haven-Bridgeport- 
Stamford-Waterbury- 
Danbury,  CT 

New  Orteans,  LA  

New  Yori<,  NY 

Newari<,  NJ  

Newburgh,  NY-PA  

Oakland,  CA  

Ocala,  FL  

Odessa-Midland,  TX 

Oklahoma  City,  OK 

Olympia,  WA 

Omaha,  NE-IA  

Orange  County,  CA  

Oriando,  FL 

Peoria-Pekin,  IL  

Philadelphia.  PA-NJ 

Phoenix-Mesa,  AZ  

Pine  Bluff,  AR  

Pittsburgh,  PA 

Pittsfield,  MA 

Pocatello,  ID  

Portland,  ME 

Portland-Vancouver,  OR- 
WA  

Provo-Orem,  UT  

Raleigh-Durham-Chapel 
Hill,  NC  

Rapid  City,  SD 

Reading,  PA  

Redding,  CA  

Reno,  NV 

Richland-Kennewick- 
Pasco,  WA  

Richmond-Petersburg,  VA 

Roanoke,  VA  

Rochester,  MN 

Rockford,  IL  

Sacramento,  CA  

Saginaw-Bay  City-Midland, 
Ml  

St.  Cloud,  MN  

St.  Joseph,  MO 


Wage 
index 


0.8887 
0.8906 

1.1790 
0.9081 
0.8238 
0.8905 
0.8939 
1.0076 
1.0383 
0.8751 
0.9854 
0.9789 

1.0957 
0.8848 
0.7962 
1.1103 
1.1038 
0.7890 
0.7875 
0.9552 


GAF 


0.9224 
0.9237 

1.1194 
0.9361 
0.8757 
0.9237 
0.9261 
1.0052 
1.0261 
0.9T27 
0.9900 
0.9855 

1.0646 
0.9196 
0.8555 
1.0743 
1.0700 
0.8502 
0.8491 
0.9691 


1.2418 

1.1599 

0.9137 

0.9401 

1.3913 

1.2538 

1.1471 

1.0985 

1.1298 

1.0872 

1  5058 

1.3235 

0.9541 

0.9683 

0.9039 

0.9331 

a8948 

0.9267 

1.0919 

1.0621 

0.9705 

0.9797 

1.1445 

1.0968 

0.9615 

0.9735 

0.8699 

0.9090 

1.0839 

1.0567 

1.0088 

1.0060 

0.7855 

0.8476 

0.8865 

0.9208 

0.9756 

0.9832 

0.9212 

0.9453 

0.9619 

0.9737 

1.1167 

1 .0785 

0.9811 

0.9870 

0.9691 

0.9787 

0.8771 

0.9141 

0.8962 

0.9277 

1.1306 

1 .0877 

1.0639 

1.0433 

1.0358 

1.0244 

0.931 1 

0.9523 

0.8664 

0.9065 

1.1691 

1.1129 

0.9402 

0.9587 

1.1797 

1.1198 

0.9712 

0.9802 

0.9640 

0.9752 

0.8544 

0.8978 

Area 


St.  Louis,  MO-IL 

Salinas,  CA  

Salt  Lake  City-Ogden,  UT 

San  Antonio.  TX  

Santa  Fe,  NM  

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL  ... 

Savannah.  GA  

Seattle-Bellevue-Everett, 
WA  

Sherman-Denison,  TX  

Shreveport-Bossier  City, 
LA  

Sioux  City,  lA-NE  (NE 
Hospitals)  

Sioux  City,  lA-NE  (SD 
Hospitals)  

Sioux  Falls,  SD 

South  Bend.  IN  

Spokane,  WA 

Springfield,  IL 

Springfield,  MO -... 

Stockton-Lodi,  CA 

Syracuse,  NY 

Tampa-St.  Petersburg- 
Cleanwater.  FL    

Texaritana,  AR-Texariona, 
TX 

Toledo,  OH  

Topeka,  KS 

Tucson,  AZ  

Tulsa,  OK 

Tuscaloosa,  AL 

Tyler,  TX  

Vallejo-Fairfield-Napa,  CA 

Victoria,  TX  

Waco,  TX  

Washington,  DC-MD-VA- 
WV  

Waterioo-Cedar  Falls,  lA  .. 

Wausau,  Wl  

West  Palm  Beach-Boca 
Raton,  FL  

Wichita,  KS  ..: : 

Wichita  Falls,  TX  

Wilmington-Newark,  DE- 
MD 

Wilmington,  NC 

Yori<,  PA  

Youngstown-WanBn,  OH 

Rural  Florida  

Rural  Illinois  (lA  Hospitals) 

Rural  Illinois  (MO  Hos- 
pitals)   

Rural  Kentucky  

Rural  Louisiana 

Rural  Michigan 

Rural  Minnesota  

Rural  Mississippi 

Rural  Missouri 

Rural  Nebraska 

Rural  Nevada 

Rural  New  Hampshire  

Rural  Texas  

Rural  Washington  

Rural  Wyoming  


Wage 
index 


0.8996 
1 .4281 
0.9873 
0.8834 
0.9486 
1.2825 
0.9931 
0.9450 

1.1516 
0.9166 

0.9047 

0.8787 

0.8750 
0.9147 
0.9676 
1.0673 
0.8908 
0.8225 
1.0921 
0.9374 

0.9066 

0.7937 
0.9359 
0.8869 
0.9233 
0.8902 
0.8068 
0.9118 
1.3371 
0.8151 
0.8360 

1.0860 
0.8382 
0.9744 

0.9759 
0.8967 
0.8307 

1.0667 
0.9386 
0.9106 
0.9176 
0.8663 
0.8382 


0.8221 

0.7942 

0.7494 

0.8851 

0.9307 

0.7762 

0.8024 

0.8787 

0.9238 

0.9989 

0.7748 

1.0346 

0.8947 

GAF 


0.9301 
1.2764 
0.9913 
0.9136 
0.9645 
1.1858 
0.9953 
0.9620 

1.1015 
0.9421 

0.9337 

0.9153 

0.9126 
0.9408 
0.9777 
1  0456 
0.9239 
0.8748 
1.0622 
0.9567 

0.9351 

0.8537 
0.9556 
0.9211 
09468 
0.9234 
0.8633 
0.9387 
1 .2201 
0.8694 
0.8846 

1.0581 
0.8862 
0.9824 

0.9834 
0.9281 
0.8807 

1.0452 
0.9575 
0.9379 
0.9428 
09064 
08862 

0.8745 
0.8540 
0.8207 
0.9198 
0.9520 
0.8407 
0.8601 
0.9153 
0.9472 
0.9992 
0.8397 
1.0236 
0.9266 
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T^BLE  4F.— Puerto  Rico  Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAP) 


AguadJIla,  PR 

Arecibo,  PR 

Caguas,  PR  .... 
Mayaguez,  PR 

Ponce,  PR 

San  Juan-Bayarrjon,  PR 
Rural  Puerto  I 


Rio» 


Table  4G.— I 
Index 


^re-Reclassified  Wage 
FPR  Urban  Areas 


Urbai 
(constituei  it 


PR 


GA 


Nr' 


NY 


la 

I  Jethlehem-Eas- 


0040    Abilene,  T^ 

Taylor,  TX 
0060    AguadJila. 

Aguada.  PR 

Aguadilla,  PR 

Moca.  PR 
0080    Akron,  01- 

Portage,  OH 

Summit,  OH 
0120    Albany, 

Dougherty,  GA 

Lee,  GA 
0160    Albany-Scfienectady-Troy, 

NY  

Albany.  NY 

Montgomery, 

Rensselaer,  NV 

Saratoga,  NY 

Schenectady, 

Schoharie,  NY 
0200    Albuquerqfe,  NM 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 
0220    Alexandria 

Rapides,  LA 
0240    Allentown-I 

ton,  PA  

Cartxjn,  PA 

Lehigh,  PA  . 

Northampton, 
0280    Altoona, 

Blair,  PA 
0320    Amarillo, 

Potter,  TX 

Randall,  TX 
0380    Anchorage 

Anchorage,  AK 
0440    Ann  Arbor, 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 
0450    Anniston, 

Calhoun,  AL 
0460    Appleton-O^hkosh-Neenah, 

Wl  

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
0470    Arecibo,  PF 
Arecibo,  PR 
Camuy,  PR 

Hatillo,  PR 
0480    Asheville,  1^ 
Buncombe,  NC 


P\ 

Pi\ 


T< 
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Area 


Wage  Index 


0.9180 
0.8856 
0.8956 
1.0222 
1.0037 
1.0445 
0.8566 


GAP 


0.9431 
0.9202 
0.9273 
1.0151 
1.0025 
1.0303 
0.8994 


Wage  index — 
reclass.  hos- 
pitals 


0.8956 


GAP — redass. 
hospitals 


0.9273 


area 
counties) 


Wage 
index 


0.7748 
0.4289 

0.9208 
1.0819 

0.8491 


AK 
Ml  .. 


0.9263 

0.7987 
0.9682 

0.8771 
0.8950 

1.2167 
1.1029 

0.8058 
0.9266 

0.4138 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 

Madison,  NC 

0500    Athens,  GA 

Clarke,  GA 
Madison,  GA 
Oconee,  GA 

0520    Atlanta,  GA 

Barrow,  GA 
Bartow,  GA 
Carroll,  GA 
Cherokee,  GA 
Clayton,  GA 
Cobb,  GA 
Coweta,  GA 
DeKalb,  GA 
Douglas,  GA 
Fayette,  GA 
Forsyth,  GA 
Fulton,- GA 
Gwinnett,  GA 
Henry,  GA 
Newton,  GA 
Paulding,  GA 
Pickens,  GA 
Rockdale,  GA 
Spalding,  GA 
Walton,  GA 
0560    Atlantic-Cape  May,  NJ 
Atlantic,  NJ 
Cape  May,  NJ 

0580    Aubum-Opelika,  Al 

Lee,  AL 
0600    Augusta-Aiken,  GA-SC 
Columbia,  GA 
McDuffie,  GA 
Richmond,  GA 
Aiken,  SC 
Edgefield,  SC 
0640    Austin-San  Marcos,  TX 
Bastrop,  TX 
Caldwell,  TX 
Hays,  TX 
Travis,  TX 
Williamson,  TX 

0680    Bakersfield.  CA  

Kern,  CA 

0720    Baltimore,  MD  

Anne  Arundel,  MD 
Baltimore,  MD 
Baltimore  City,  MD 
Carroll,  MD 
Harford,  MD 
Howard,  MD 
Queen  Anne's,  MD 

0733    Bangor,  ME  

Penobscot,  ME 


Wage 
index 


0.9778 


1.0089 


1.0751 

0.8460 
0.9587 


0.9570 


0.9927 
0.9879 


0.9864 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


0743    Bamstable-Yarmouth,  MA  . 
Bamstable,  MA 

0760    Baton  Rouge,  LA  

Ascension,  LA 
East  Baton  Rouge,  LA 
Livingston,  LA 
West  Baton  Rouge,  LA 
0840    Beaumont-Port  Arthur,  TX  . 
Hardin,  TX 
Jefferson,  TX 
Orange,  TX 

0860    Bellingham,  WA  

Whatcom,  WA 

0870    Benton  Harbor,  Ml 

Berrien,  Ml 

0875    Bergen-Passaic,  NJ  

Bergen,  NJ 
Passaic,  NJ 

0880    Billings,  MT  

Yellowstone,  MT 
0920    Biloxi-Gulfport-Pascagoula, 

MS 

Hancock,  MS 
Harrison,  MS 
Jackson,  MS 

0960    Binghamton,  NY 

Broome,  NY 
Tioga,  NY 

1000    Birmingham,  AL  

Blount,  AL 
Jefferson,  AL 
St.  Clair,  AL 
Shelby,  AL 

1010    Bismarck,  ND  

Burleigh,  ND 
Morton,  ND 

1020    Bloomington,  IN  

Monroe,  IN 

1040    Bloomington-Normal,  IL  

McLean,  IL 

1080    Boise  City,  ID 

Ada,  ID 
Canyon,  ID 
1123    Boston-Worcester-Law- 
rence-Lowell-Brockton,     MA-NH 

(NH  Hospitals) 

Bristol,  MA 
Essex,  MA 
Middlesex,  MA 
Norfolk,  MA 
Plymouth,  MA 
Suffolk,  MA 
Worcester,  MA 
Hillsborough,  NH 
Merrimack,  NH 


Wage 
index 


1.2904 
0.8372 

0.8390 

1.1710 
0.8899 
1.1644 

0.8925 

0.8993 

0.8491 
0.9175 

0.7933 

0.8788 
0.8796 
0.9172 

1.1188 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Rockingham,  NH 

Strafford,  NH 

1125    Boulder-Longmont,  CO  

1.0008 

Boulder,  CO 

1145    Brazoria,  TX  

0.8105 

Brazoria,  TX 

1150    Bremerton,  WA  

1.0537 

Kitsap,  WA 

1240    Brownsville-Hariingen-San 

Benito,  TX  

1.0261 

Cameron,  TX 

1260    Bryan-College  Station,  TX  .. 

0.8983 

Brazos,  TX 

1280    Buffalo-Niagara  Falls,  NY  ... 

0.9565 

Erie,  NY 

Niagara,  NY 

1303    Buriington,  VT  

0.9665 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310    Caguas,  PR , 

0.4141 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

1320    Canton-Massillon,  OH  

0.9034 

Carroll,  OH 

Stark,  OH 

1350    Casper,  WY 

0.9073 

Natrona,  WY 

1360    Cedar  Rapids,  lA  

0.8838 

Linn,  lA 

1400    Champaign-Urbana,  IL 

0.9867 

Champaign,  IL 

1440    Charleston-North     Charles- 

ton, SC  

0.9294 

Berkeley,  SC 

Charieston,  SC 

Dorchester,  SC 

1480    Charieston,  WV 

0.8845 

Kanawha,  WV 

Putnam,  WV 

1520    Charlotte-Gastonia-Rock 

Hill  NC-SC 

0.9691 

Cabarrus,  NC 

Gaston,  NC                      -            • 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

Yori<,  SC 

1540    Charlottesville,  VA 

0.9985 

Albemarie,  VA 

Chariottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 

1560    Chattanooga  TN-GA  

0.9049 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 

1580    Cheyenne,  WY  ♦ 

0.9073 

Laramie,  WY 

1600    Chicago,  IL 

1.0848 

Cook,  IL 

DeKalb,  IL 

DuPage,  IL 

Urban  area 

Wage 

(constituent  counties) 

index 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

^ 

McHenry,  IL 

Will,  IL 

1620    Chico-Paradise,  CA  

1.0152 

Butte,  CA 

1640    Cincinnati,  OH-KY-IN  

0.9375 

Deartxjrn,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 

1660    Clarksville-Hopkinsville,  TN- 

KY         

0.821 1 

Christian,  KY 

Montgomery,  TN 

1680    Cleveland-Lorain-Elyria,  OH 

0.9632 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 

1720    Colorado  Springs,  CO 

0.9793 

El  Paso,  CO 

1740    Columbia,  MO  _ 

0.8660 

Boone,  MO 

1760    Columbia,  SC 

0.8866 

Lexington,  SC 

Richland,  SC 

1800    Columbus,  GA-AL  

0.8659 

Russell,  AL 

Chattahoochee,  GA 

Harris,  GA 

Muscogee,  GA 

1840    Columbus,  OH  

0.9609 

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 

1880    Corpus  Christi,  TX  

0.8486 

Nueces,  TX 

San  Patricio,  TX 

1890    Corvallis,  OR  

1.1470 

Benton,  OR 

.  - 

1900    Cumberiand,    MD-WV    (WV 

Hospital)  

0.8166 

Allegany,  MD 

Mineral,  WV 

1920    Dallas,  TX 

0.9934 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX 

1950    Danville,  VA  

0.8998 

Urban  area 

Wage 

^(constituent  counties) 

index 

Danville  City,  VA 

Pittsylvania,  VA 

1960    Davenport-Moline-Rock     Is- 

land lA-IL   

0.8949 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 

2000    Dayton-Springfield,  OH  ....... 

0.9479 

Clari<,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 

2020    Daytona  Beach,  FL  

0.9024 

Flagler,  FL 

Volusia,  FL 

2030    Decatur,  AL  

0.8793 

Lawrence,  AL 

Morgan,  AL 

2040    Decatur,  IL  

0.8221 

Macon.  IL 

2080    Denver,  CO  

1.0793 

Adams,  CO 

Arapahoe,  CO 

BroomfieW,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 

2120    Des  Moines,  lA  

0.9069 

Dallas,  lA 

Polk,  lA 

Warren,  lA 

2160    Detroit,  Ml  , 

1.0060 

Lapeer,  Ml                       ^- 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Wayne.  Ml 

2180    Dothan,  AL  

0.7710 

Dale,  AL 

Houston,  AL 

2190     Dover.  DE  

09765 

Kent,  DE 

2200    Dubuque,  lA  

0.8850 

Dubuque,  lA 

2240    Duluth-Superior,  MN-WI 

1.0130 

St.  Louis,  MN 

Douglas,  Wl 

2281     Dutchess  County,  NY  

1.0890 

Dutchess,  NY 

2290    Eau  Claire,  Wl 

09266 

Chippewa,  Wl 

Eau  Claire,  Wl 

2320    El  Paso,  TX 

0.9159 

El  Paso,  TX 

2330    Elkhart-Goshen,  IN  

0.9744 

Elkhart,  IN 

2335    Elmira,  NY  

0.8491 

Chemung,  NY 

2340    Enid.  OK 

0.8524 

Garfield,  OK 

2360     Erie,  PA  

0.8566 

Erie,  PA 

2400    Eugene-Springfield,  OR  

1.1410 

Lane,  OR 

2440    Evansville-Henderson,      IN- 

KY (IN  Hospitals)  

0.8788 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 
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Table  4G.— IPre-Reclassified  Wage 
Index  for  UiSban  Areas — Continued 


UrtM  n  area 
(constituent  counties) 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


i^Z-UT 


AR-OK 


Henderson,  KV 
2520     Fargo-Mojortiead,  ND-MN 
Clay,  MN 
Cass,  ND 
2560    Fayettevilfe,  NC 

Cumt)erland.  NC 
2580    Fayettevil^e-Springdale-Rog- 

ers,  AR  

Benton,  AR 
Washington.  Ap 
2620    Flagstaff, 
Coconino,  AZ 
Kane,  UT 
2640     Flint,  Ml  . 

Genesee,  Ml 
2650    Florence,  |IVL 
Colbert,  AL 
Lauderdale,  AL 
2655    Florence,  pC 

Florence,  SC 
2670    Fort  Collin^-Loveland.  CO 

Larimer,  CO 
2680    Ft.  Laudeitlale.  FL 

Broward,  FL 
2700     Fori  Myer^-Cape  Coral.  FL 

Lee,  FL 
2710    Fort  Pierde-Poft  St.   Lude, 

FL  

Martin,  FL 
St.  Lucie,  FL 
2720     Fort  Smitti 
Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 
2750    Fort  Walto^  Beach,  FL 

Okaloosa.  FL 
2760    Fort  Wayn^,  IN 
Adams,  IN 
Allen,  IN 
De  Kalb,  IN 
Huntington,  IN 
Wells,  IN 
Whitley,  IN 
2800    Forth  Worth-Arlington,  TX 
Hood,  TX 
Johnson,  TX 
Parker,  TX 
Tarrant,  TX 
2840    Fresno,  C^ 
Fresno,  CA 
Madera,  CA 
2880    Gadsden,  4L 

Etowah,  AL 
2900    Gainesville 

Alachua,  FL 
2920    Galveston- fexas  City,  TX 

Galveston,  TX 
2960    Gary.  IN 
Lake,  IN 
Porter,  IN 
2975    Glens  Falls 
Wan-en,  NY 
Washington,  NY 
2980    Goldsboro, 

Wayne,  NC 
2985    Grand  Fork^,  ND-MN 
Polk,  MN 
Grand  Forks,  NC 
2995    Grand  Jun^ion,  CO 
Mesa,  CO 


FL. 


NY 


HC 


Wage 
index 


Urtian  area 
(constituent  counties) 


Rapids-Muskegon- 


3000    Grand 

0.9758        Holland,  Ml 

Allegan,  Ml 

Kent,  Ml 

0.8950        Muskegon,  Ml 

Ottawa,  Ml 

3040    Great  Falls,  MT 

0.8362        Cascade,  MT 

3060    Greeley,  CO 

Weld,  CO 

1.1287     3080    Green  Bay,  Wl  

Brown,  Wl 
3120    Greensboro-Winston-Salem- 

1.0814         High  Point,  NC 

Alamance,  NC 
0.7716        Davidson,  NC 
Davie,  NC 
Forsyth,  NC 
0.8673         Guilford,  NC 

Randolph,  NC 
1 .0067        Stokes,  NC 
Yadkin,  NC 

1.0122     3150    Greenville,  NC 

Pitt,  NC 
0.9776     3160    Greenville-Spartanburg-An- 
derson, SC  

Anderson,  SC 
0.9968        Cherokee,  SC 
Greenville.  SC 
Pickens,  SC 
0.8390        Spartanburg,  SC 

3180    Hagerstown,  MD  

Washington,  MD 
3200    Hamilton-Middletown,  OH  ... 
0.8930         Butler,  OH 

3240    Harrisburg-Lebanon-Car- 

0.9546        lisle,  PA  

Cumberland,  PA 
Dauphin,  PA 
Lebanon,  PA 
Perry,  PA 

3283    Hartford,  CT  

Hartford,  CT 
0.9321         Litchfield,  CT 
Middlesex,  CT 
Tolland,  CT 

3285    Hattiesburg,  MS  

Forrest,  MS 
1.0101        Lamar,  MS 

3290    Hickory-Morganton-Lenoir, 

NC  

0.8173        Alexander,  NC 
0.9653         Burke,  NC 

Caldwell,  NC 
Catawba,  NC 

0.9242     3320    Honolulu,  HI  

Honolulu,  HI 

0.9372     3350    Houma,  LA  

Lafourche,  LA 
Terrebonne,  LA 

0.8491     3360    Houston,  TX  

Chambers,  TX 
Fort  Bend,  TX 
0.8587        Harris,  TX 
Liberty,  TX 
0.8601         Montgomery.  TX 
Waller,  TX 
3400    Huntington-Ashland, 

0.9594        KY-OH 

Boyd,  KY 


Wage 
irKJex 


0.9430 

0.8773 
0.9334 
0.9422 

0.9129 


0.9061 
0.9297 


0.9135 
0.9176 

0.9127 

1.2134 

0.7747 
0.9205 

1.1053 
0.7740 

0.9794 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


WV- 


0.9556 


Carter,  KY 
Greenup,  KY 
Lawrence.  OH 
Cabell,  WV 
Wayne.  WV 

3440    Huntsville.  AL 

Limestone.  AL 
Madison.  AL 

3480    Indianapolis.  IN  

Boone,  IN 
Hamilton.  IN 
Hancock,  IN 
Hendricks,  IN 
Johnson,  IN 
Madison,  IN 
Marion,  IN 
Morgan,  IN 
Shelby,  IN 

3500    Iowa  City,  lA 

Johnson,  lA 

3520  Jackson,  Ml  

Jackson,  Ml 

3560    Jackson,  MS  

Hinds,  MS 
Madison,  MS 
Rankin,  MS 

3580    Jackson,  TN  

Madison,  TN 
Chester,  TN 

3600    Jacksonville,  FL  

Clay,  FL 
Duval,  FL 
Nassau,  FL 
St.  Johns,  FL 

3605    Jacksonville,  NC  

Onslow,  NC 

3610    Jamestown,  NY 

Chautauqua,  NY 
3620    Janesville-Beloit,  Wl 
Rock,  Wl 

3640    Jersey  City,  NJ 

Hudson,  NJ 
3660    Johnson 
Bristol,  TN-VA 
Carter,  TN 
Hawkins,  TN 
Sullivan,  TN 
Unicoi,  TN 
Washington.  TN 
Bristol  City.  VA 
Scott.  VA 
Washington,  VA 

3680    Johnstown,  PA 

Cambria,  PA 
Somerset,  PA 

3700    Jonesboro,  AR  

Craighead,  AR 

3710    Joplin,  MO 

Jasper,  MO 
Newton,  MO 
3720    Kalamazoo-Battlecreek,  Ml 
Calhoun,  Ml 
Kalamazoo,  Ml 
Van  Buren.  Ml 

3740    Kankakee.  IL  

Kankakee.  IL 

3760    Kansas  City,  KS-MO 

Johnson,  KS 
Leavenworth.  KS 
Miami,  KS 


Wage 
index 


0.9208 
0.9875 


City-Kingsport- 


0.9510 
0.8950 
0.8324 

0.8948 
0.9490 

0.8510 
0.8491 
0.9266 
1.1070 

0.8220 


0.8344 

0.7762 
0.8646 

1.0458 

1.0377 
0.9675 
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TABLE  4G.— PRE-RECLASSIFIED  WAGE 

Index  for  Urban  Areas — Continued 


Urt>an  area 
(constituent  counties) 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette.  MO 

Platte,  MO 

Ray,  MO 
3800    Kenosha,  Wl  

Kenosha,  Wl 
3810    Killeen-Temple,  TX  

Bell.  TX 

Coryell.  TX 
3840    Knoxville.  TN  

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 
3850    Kokomo.  IN  

Howard,  IN 

Tipton,  IN 
3870    La  Crosse,  WI-MN  

Houston,  MN 

La  Crosse,  Wl 
3880    Lafayette,  LA 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 
3920    Lafayette,  IN  ..-. 

Clinton,  IN 

Tippecanoe,  IN 
3960    Lake  Charies.  LA  

Calcasieu,  LA 
3980    Lakeland-Winter  Haven.  FL 

Polk.  FL 
4000    Lancaster.  PA  

Lancaster,  PA 
4040    Lansing-East  Lansing,  Ml  .. 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  M( 
4080    Laredo,  TX  

Webb,  TX 
4100    LasCruces,  NM  

Dona  Ana.  NM 
4120    Las  Vegas.  NV-AZ 

Mohave,  AZ 

Clark.  NV 

Nye,  NV 
4150    Lawrence,  KS 

Douglas.  KS 
4200    Lawton.  OK  

Comanche,  OK 
4243    Lewiston-Aubum,  ME 

Androscoggin,  ME 
4280    Lexington.  KY 

Bourtx>n.  KY 

Clark.  KY 

Fayette.  KY 

Jessamine.  KY 

Madison.  KY 

Scott.  KY 

Woodford.  KY 
4320    Lima.  OH 

Allen,  OH 

Auglaize,  OH 
4360    Uncoln,  NE 


Wage 
index 


0.9721 
0.9122 

0.8784 


0.9008 
0.9266 
0.8173 

0.8788 

0.7809 
0.8819 
0.9244 
0.9675 

0.8059 
0.8653 
1.1481 

0.8041 
0.8234 
0.9345 
0.8650 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


0.9483 


0.9992 


Urt}an  area 

Wage 

(constituent  counties) 

index 

Lancaster,  NE 

4400    Little       Rock-North       Little 

Rock,  AR  

0.8887 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

- 

Saline,  AR 

4420    Longview-Marshall,  TX  

0.9076 

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 

4480    Los    Angeles-Long    Beach, 

CA  

1.1748 

Los  Angeles,  CA 

4520    Louisville  KY-IN 

0.9205 

Clark,  IN 

Floyd,  IN 

- 

Hanison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 

4600    Lubbock,  TX 

0.8238 

Lubbock,  TX 

4640    Lynchburg,  VA  

0.9097 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 

4680    Macon,  GA  

0.8916 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 

4720    Madison,  Wl  

1.0222 

Dane, Wl 

4800    Mansfield,  OH  

0.8784 

Crawford,  OH 

Richland,  OH 

4840    Mayaguez,  PR  

0.4776 

Anasco,  PR     - 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 

4880    McAllen-Edinburg-Mission, 

TX 

0.8347 

Hidalgo.  TX 

4890    Medford-Ashland,  OR  

1.0729 

Jackson,  OR 

4900    Melboume-Titusville-Palm 

Bay  FL             

0.9736 

Brevard,  Fl 

4920    Memphis  TN-AR-MS 

0.8973 

Crittenden,  AR 

DeSoto.  MS                                 » 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 

4940    Merced,  CA  

0.9927 

Merced,  CA 

5000    Miami,  FL  

0.9854 

Dade,  FL 

501 5    Middlesex-Somerset- 

Hunterdon,  NJ 

1.1320 

Hunterdon,  NJ 

Middlesex,  NJ 

Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urtsan  area 
(constituent  counties) 


Wage 
index 


Somerset,  NJ 

5080    Milwaukee-Waukesha,  Wl  .. 

0.9947 

Milwaukee.  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 

5120    Minneapolis-St.    Paul,    MN- 

Wl  

1.0957 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey.  MN 

Scott,  MN 

Shertjume,  MN 

* 

Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 

5140    Missoula,  MT 

0.8765 

Missoula,  MT 

5160    Mobile,  AL  

0.7962 

Baldwin,  AL 

Mobile,  AL 

5170    Modesto,  CA  

1.1230 

Stanislaus,  CA 

5190    Monmouth-Ocean,  NJ  

1.0912 

Monmouth,  NJ 

Ocean,  NJ 

5200    Monroe,  LA  

07890 

Ouachita,  LA 

5240    Montgomery,  AL 

0.7875 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 

5280    Muncie,  IN  

08788 

Delaware,  IN 

5330    Myrtle  Beach,  SC 

0.9075 

Horry,  SC 

5345    Naples.  FL 

0.9750 

Collier,  FL 

5360    Nashville,  TN 

0.9815 

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Robertson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson.  TN 

Wilson  TN 

5380    Nassau-Suffolk,  NY 

1.2933 

Nassau.  NY 

Suffolk,  NY 

5483    New         Haven-Bridgeport- 

Stamford-Watertjury-Danbury, 

CT                     

1.2335 

Fairfield,  CT 

New  Haven,  CT 

5523    New  London-NonArich,  CT  ... 

1.2134 

New  London,  CT 

5560    New  Orteans,  LA 

0.9137 

Jefferson,  LA 

Orteans,  LA 

Plaquemines.  LA 

St.  Bernard,  LA 

St.  Charies,  LA 

St.  James,  LA 

St.  John  The  Baptist,  LA 
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Table  4G.— f^RE-RECLASSiFiED  Wage 
Index  for  Uf^ban  Areas — Continued 


Urba  1  area 
(constituent  counties) 


NY-PA 


I  y(t^.  va 

\/A 
VA 


St.  Tammany,  _A 
5600    New  Yorl4  NY 
Bronx.  NY 
Kings,  NY 
New  York,  NY 
Putnam.  NY 
Queens,  NY 
Richmond,  NY 
Rockland,  NY 
Westctiester,  l\lY 
5640    Newark,  I^J 
Essex,  NJ 
Morris,  NJ 
Sussex,  NJ 
Union,  NJ 
Warren,  NJ 
5660     Newburgh 
Orange,  NY 
Pike,  PA 
5720    Norfolk-Vit^i 
port  News,  VA- 
Cumtuck,  NC 
Chesapeake  Cijy,  VA 
Gloucester,  VA 
Hampton  City,  iA 
Isle  of  Wight,  V  V 
James  City,  VA 
Mathews.  VA 
Newport  News 
Norfolk  City,  VA 
Poquoson  City, 
Portsmouth  City 
Suffolk  City,  VA 
Virginia  Beach  ( ;ity  VA 
Williamsburg  Ci^,  VA 
York,  VA 
5775    Oakland,  CjA 
Alameda,  CA 
Contra  Costa,  C^V 
5790    Ocala,  FL 

Marion,  FL 
5800    Odessa- 
Ector,  TX 
Midland,  TX 
5880    Oklahoma 
Canadian,  OK 
Cleveland,  OK 
Logan,  OK 
McClain,  OK 
Oklahoma,  OK 
Pottawatomie,  Cfc< 
5910    Olympia,  Wi 

Thurston,  WA 
5920    Omaha,  N^IA 
Pottawattamie,  \i^ 
Cass.  NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 
5945    Orange 
Orange,  CA 
5960    Oriando,  Fl 
Lake,  FL 
Orange,  FL 
Osceola,  FL 
Seminole,  FL 
5990    Owensboro 

Daviess,  KY 
6015    Panama  Citl 
Bay,  FL 


inia  Beach-New- 
KC  
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Wage 
index 


1.3913 


1.1471 


1.1462 


0.8584 


Mil  Hand,  TX 


:ity,  OK 


1.4860 

0.9689 
0.9290 

0.8948 


Coi  nty,  CA 


KY.. 

,  FL 


1.0919 
0.9705 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


1.1326 
0.9615 

0.8340 
0.8819 


6020    Parkersburg-Marietta 

OH  

Washington,  OH 
Wood,  WV 

6080    Pensacola,  FL  

Escambia,  FL 
Santa  Rosa,  FL 

6120    Peoria-Pekin,  IL  

Peoria,  IL 
Ta2ewell,  IL 
Woodford,  IL 
6160    Philadelphia,  PA-NJ  . 
Burtington,  NJ 
Camden,  NJ 
Gloucester,  NJ 
,  Salem,  NJ 
Bucks,  PA 
Chester,  PA 
Delaware,  PA 
Montgomery,  PA 
Philadelphia,  PA 
6200    Phoenix-Mesa,  AZ  ... 
Maricopa,  AZ 
Pinal,  AZ 

6240    Pine  Bluff,  AR  

Jefferson,  AR 

6280    Pittsburgh,  PA  

Allegheny,  PA 
Beaver,  PA 
Butler,  PA 
Fayette,  PA 
Washington,  PA 
Westmoreland,  PA 

6323    Pittsfield,  MA  

Berkshire,  MA 

6340    Pocatello,  ID 

Bannock,  ID 

6360    Ponce,  PR 

Guayanilla,  PR 
Juana  Diaz,  PR 
Penuelas,  PR 
Ponce,  PR 
Villalba,  PR 
Yauco,  PR 

6403    Portland,  ME  

Cumberiand,  ME 
Sagadahoc,  ME 
York,  ME 
6440    Portland-Vancouver, 

WA  

Clackamas,  OR 
Columbia,  OR 
Multnomah,  OR 
Washington,  OR 
Yamhill,  OR 
Clark.  WA 
6483    Providence-Wan«ick-Paw- 

tucket,  Rl  

Bristol,  Rl 
Kent,  Rl 
Newport,  Rl 
Providence,  Rl 
Washington,  Rl 

6520    Provo-Orem,  UT 

Utah,  UT 

6560  Pueblo,  CO  

Pueblo,  CO 

6580    Punta  Gorda,  FL  

Charlotte,  FL 
6600    Racine,  Wl  


WV- 


Wage 
index 


Urban  area 
(constituent  counties) 


OR- 


Racine,  Wl 
0.8007     6640    Raleigh-Durham-Chapel 

Hill,  NC  

Chatham,  NC 
0.8819        Durham,  NC 
Franklin,  NC 
Johnston,  NC 
0.8699        Orange,  NC 
Wake,  NC 

6660    Rapid  City,  SD  

Pennington,  SD 

1.0839    6680    Reading.  PA 

Berks,  PA 

6690    Redding,  CA 

Shasta,  CA 

6720    Reno,  NV  

Washoe,  NV 
6740    Richland-Kennewick-Pasco, 

WA  

Benton,  WA 
Franklin,  WA 
1.0088     6760    Richmond-Petersburg,  VA  . 
Charies  City  County,  VA 
Chesterfield,  VA 
0.7833        Colonial  Heights  City,  VA 

Dinwiddle,  VA 
0.8865        Goochland,  VA 
Hanover,  VA 
Henrico,  VA 
Hopewell  City,  VA 
New  Kent,  VA 
Petersburg  City,  VA 
Powhatan,  VA 
1.0390        Prince  George,  VA 
Richmond  City,  VA 
0.9006     6780    Riverside-San     Bemardtno, 

CA  

0.4689        Riverside,  CA 

San  Bemardino,  CA 

6800    Roanoke,  VA 

Botetourt,  VA 
Roanoke.  VA 
Roanoke  City.  VA 
Salem  City,  VA 

0.9909     6820    Rochester,  MN  

Olmsted,  MN 

6840    Rochester,  NY 

Genesee,  NY 
Livingston,  NY 
1.1167        Monroe,  NY 
Ontario,  NY 
Orieans,  NY 
Wayne,  NY 

6880    Rockford,  IL 

Boone,  IL 
Ogle,  IL 
Winnebago,  IL 

1.0932     6895    Rocky  Mount,  NC 

Edgecombe,  NC 
Nash,  NC 

6920    Sacramento,  CA 

El  Dorado,  CA 
Placer,  CA 
0.9936        Sacramento,  CA 

6960    Saginaw-Bay    City-Midland, 

0.9291         Ml  

Bay,  Ml 
0.9472        Midland,  Ml 
Saginaw,  Ml 
0.9266     6980    St.  Cloud,  MN  ...„ 


Wage 
Index 


0.9919 


0.8771 
0.9096 
1.1306 
1.0639 

1.0566 

0.9311 


1.1302 
0.8664 

1.1691 
0.9392 


0.9627 


0.9039 


1.1797 


0.9992 


0.9468 
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Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urban  area 

Wage 

Urban  area 

Wage 

(constituent  counties) 

index 

(constituent  counties) 

index 

Benton,  MN 

Vega  Alta,  PR 

Steams,  MN 

Vega  Baja.  PR 

7000    St.  Joseph,  f\^ 

0.8024 

Yabucoa,  PR 

Andrew,  MO 

7460    San           Luis           Obispo- 

Buchanan,  MO 

Atascadero-Paso  Robles.  CA 

1.1383 

7040    St  Louis  MO-IL 

0.8996 

San  Luis  Obispo,  CA 
7480    Santa  Barbara-Santa  Maria- 

Clinton,  IL 

Jersey,  IL 

Lompoc.  CA  

1.0399 

Madison,  IL 

Santa  Barbara,  CA 

Monroe,  IL 

7485    Santa  Cruz-Watsonville,  CA 

1.2890 

St.  Clair,  IL 

6anta  Caiz,  CA 

Franklin,  MO 

7490    Santa  Fe,  NM 

1.0610 

Jefferson,  MO 

Los  Alamos,  NM 

Lincoln,  MO 

Santa  Fe,  NM 

St.  Charies,  MO 

7500    Santa  Rosa,  CA  

1.2825 

St.  Louis,  MO 

Sonoma,  CA 

St.  Louis  City,  MO 

7510    Sarasota-Bradenton,  FL 

0.9924 

Wan-en,  MO 

Manatee,  FL 

7080    Salem,  OR  

1.0440 

Sarasota,  FL 

Marion,  OR 

7520    Savannah.  GA :.. 

0.9433 

Polk,  OR 

Bryan.  GA 

7120    Salinas,  CA  

1 .4281 

Chatham.  GA 

Monterey,  CA 

Effingham,  GA 

7160    Salt  Lake  City-Ogden,  UT  ... 

0.9873 

7560    Scranton — Wilkes-Ban-e — 

Davis.  UT 

Hazleton,  PA 

0.8378 

Salt  Lake,  UT 

Columbia,  PA 

Weber,  UT 

Lackawanna,  PA 

7200    San  Angelo,  TX 

0.8500 

Luzerne,  PA 

Tom  Green,  TX 

Wyoming,  PA 

7240    San  Antonio,  TX 

0.8834 

7600    Seattle-Bellevue-Everett, 

Bexar,  TX 

WA  

1.1516 

Comal.  TX 

Island,  WA 

Guadalupe,  TX 

King,  WA 

Wilson,  TX 

Snohomish,  WA 

7320    San  Diego.  CA  

1.1102 

7610    Sharon,  PA 

0.8344 

San  Diego,  CA 

Mercer,  PA 

7360    San  Francisco,  CA 

1.4455 

7620    Sheboygan,  Wl  

0.9266 

Marin.  CA 

Shetxjygan.  Wl 

San  Francisco,  CA 

7640    Shennan-Denison,  TX  

0.9661 

San  Mateo,  CA 

Grayson.  TX 

7400    San  Jose,  CA 

1.4567 

7680    Shreveport-Bossier  City.  LA 

0.9047 

Santa  Clara.  CA 

Bossier,  LA 

7440    San  Juan-Bayamon,  PR  

0.4880 

Caddo,  LA 

Aguas  Buenas,  PR 

Webster.  LA 

Barceloneta,  PR 

7720    Sioux  City.  lA-NE  

0.8956 

Bayamon.  PR 

Woodbury,  lA 

Canovanas.  PR 

Dakota,  NE 

Carolina,  PR 

7760    Sioux  Falls,  SD  ,.... 

0.9271 

Catano,  PR 

f 

Lincoln,  SD 

Ceiba.  PR 

Minnehaha,  SD 

Comerio,  PR 

7800    South  Bend,  IN  

0.9782 

Corozal,  PR 

St.  Joseph,  IN 

Dorado,  PR 

7840    Spokane,  WA  

1.0857 

Fajardo,  PR 

Spokane,  WA 

Florida.  PR 

7880    Springfield,  IL 

0.8908 

Guaynabo,  PR 

Menard,  IL 

Humacao.  PR 

Sangamon,  IL 

Juncos,  PR 

7920    Springfield,  MO  

0.8423 

Los  Piedras.  PR 

Christian.  MO 

Loiza.  PR 

Greene,  MO 

Luguillo,  PR 

Webster.  MO 

Manati,  PR 

8003    Springfield,  MA 

1.0419 

Morovis,  PR 

Hampden,  MA 

Naguabo.  PR 

Hampshire,  MA 

Naranjito.  PR 

8050    State  College,  PA  

0.8705 

Rio  Grande,  PR 

Centre.  PA 

San  Juan.  PR 

8080    SteuJjenville-Weirton,      OH- 

Toa  Alta  PR 

WV  (WV  Hospitals)  

0.8364 

Toa  Baja.  PR 

,  Jefferson.  OH 

Tmjillo  Alto,  PR 

Brooke,  WV 

Urban  area 

Wage 

(constituent  counties) 

index 

Hancock,  V\A/ 

8120    Stockton-Lodi,  CA 

1.0362 

San  Joaquin.  CA 

8140    Sumter,  SC  

0.8464 

Sumter,  SC 

8160    Syracuse.  NY  

0.9374 

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego.  NY 

8200    Tacoma,  WA  

1.1071 

Pierce,  WA 

8240    Tallahassee.  FL 

0.8819 

Gadsden.  FL 

Leon,  FL 

8280    Tampa-St.          Petersburg- 

Clearwater,  FL  

0.9066 

Hemando,  FL 

Hillsborough,  FL 

Pasco.  FL 

Pinellas,  FL 

8320    Terre  Haute,  IN  

0.8788 

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 

8360    Texari<ana.    AR-Texarkana. 

TX 

0.8117 

Miller,  AR 

Bowie,  TX 

8400    Toledo,  OH 

0.9343 

Fulton.  OH 

Lucas,  OH 

Wood,  OH 

8440    Topeka,  KS  

0.9071 

Shawnee,  KS 

8480    Trenton,  NJ 

1.0474 

Mercer.  NJ 

8520    Tucson,  AZ 

0.9233 

Pima,  AZ 

8560    Tulsa,  OK  

0.9148 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

8600    Tuscaloosa,  AL  

0.8179 

Tuscaloosa.  AL 

8640    Tyler,  TX  

0.9366 

Smith,  TX 

8680    Utica-Rome,  NY  

0.8491 

Herkimer,  NY 

Oneida,  NY 

8720    Vallejo-Fairfield-Napa,  CA  .. 

1 .3323 

Napa,  CA 

Solano,  CA 

8735    Ventura,  CA  

1.1019 

Ventura,  CA 

8750    Victoria,  TX  

0.8151 

Victoria,  TX 

8760    Vineland-Millville-Bndgeton, 

NJ               

1.0363 

Cumberland.  I^J 

8780    Visalia-Tulare-Ponervllle, 

CA                                      

C.9927 

Tulare,  CA 

8800    Waco,  TX  

0.8360 

McLennan,  TX 

8840    Washington.       DC-MD-VA- 

WV                       

1.0860 

District  of  Columbia,  tX^ 
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Table  4G.— pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urt><  n  area 
(constitu^t  counties) 


Calvert.  MD 

Charies.  MD 

Frederick.  MD 

Montgomery,  I  ID 

Pnnce  Georges.  MD 

Alexandria  Citf,  VA 

Arlington.  VA 

Clarke,  VA 

Culpepper,  VA 

Fairfax,  VA 

Fairfax  City,  Vjk 

Falls  Church  qity.  VA 

Fauquier,  VA 

Fredencksburd  City,  VA 

King  George,  yA 

Loudoun,  VA 

Manassas  City<  VA 

Manassas  Par ;  City,  VA 

Prince  William  VA 

Spotsylvania 

Stafford.  VA 

Warren,  VA 

Berkeley,  WV 

Jefferson.  WV 
8920 

Black  Hawk,  lA 
8940    Wausau, 

Marathon,  Wl 
8960    West 

Raton,  FL  .. 

Palm  Beach,  F 
9000    Wheeling.  WV-OH 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9040    Wichita,  Kfc 

Butler,  KS 

Harvey.  KS 

Sedgwick,  KS 
9080    Wichita  F^ls,  TX 
Archer,  TX 
Wichita,  TX 
9140    Williamspdl,  PA 


\  A 


Waterloo-i  ^edar  Falls,  lA 


I VI 


Pi  ilm     Beach-Boca 


Table  5.-  I 


DRG 


1  . 

2  . 

3  . 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 


MDC 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


I  471 1 


*  Medicare  data  t\av{ 
"  DRGs  469  and 
Note  1  Geometric 
Note  2  Arithmetic 
Note  3:  Relative  w( 


Table  4G.— Pre-Reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4H.— Pre-Reclassified  Wage 
Index  for  Rural  Areas— Continued 


Wage 
index 


Urt>an  area 
(constituent  counties) 


Lycoming,  PA 
9160    Wilmington-Newark,  DE-MD 

New  Castle,  DE 

Cecil,  MD 
9200    Wilmington,  NC  

New  Hanover,  NC 


Wage 
index 


Nonurban  area 


1.0838 


0.9524 


Brunswick,  NC 

9260    Yakima,  WA  

1.0346 

Yakima,  WA 

9270    Yolo,  CA * 

0  9927 

Yolo,  CA 

9280    York,  PA 

0.9082 

York,  PA 

9320    Youngstown- Warren,  OH  .... 

0.9176 

Columbiana,  OH 

Mahoning,  OH 

Trumbull,  OH 

9340    Yuba  City,  CA  

1.0155 

Sutter,  CA 

Yuba,  CA 

9360    Yuma,  AZ  

0.9233 

Yuma,  AZ 

0.8382 
0.9653 


0.9759 


0.7986 


0.9200 


0.8307 


0.8344 


Table  4H.— Pre-Reclassified  Wage 
Index  for  Rural  Areas 


Nonurban  area 

Wage 
index 

Alabama 

0  7461 

Alaska 

1  1838 

Arizona  

0  9233 

Arkansas 

0  7703 

Califomia 

0  9927 

Colorado  

0  9291 

Connecticut 

Delaware 

1.2134 
0  9518 

Florida 

08819 

Georgia  

0  8560 

Hawaii  

0  9918 

Idaho 

0.8937 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri 

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey' 

New  Mexico  

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania    ... 

Puerto  Rico 

Rhode  Island^  .. 
South  Carolina  ... 

South  Dakota 

Tennessee  

Texas  

Utah  : 

Vermont  

Virginia 

Washington  

West  Virginia  

Wisconsin  

Wyoming 


Wage 
index 


0.8221 
0.8788 
0.8382 
0.8041 
0.7941 
0.7421 
0.8776 
0.9088 
1.0390 
0.8841 
0.9293 
0.7747 
0.8024 
0.8765 
0.8787 
0.9767 
0.9989 

0.8236 
0.8491 
0.8422 
0.7746 
0.8784 
0.7506 
0.9953 
0.8344 
0.4002 

0.8464 
0.8162 
0.7854 
0.7748 
0.8937 
0.9269 
0.8464 
1.0346 
0.7986 
0.9266 
0.9073 


'  All  counties  within  the  State  are  classified 
as  urban. 


•List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 

Arthimetic  Mean  Length  of  Stay  (LOS) 


Type 


DRG  title 


'eiiihts 


SURG  CRANIOTOMY  AGE  >17  W  CC 

SURG  CRANIOTOMY  AGE  >1 7  W/O  CC 

SURG-  CRANIOTOMY  AGE  0-17  

SURG  NO  LONGER  VALID  

SURG  I  NO  LONGER  VALID  

SURG  CARPAL  TUNNEL  RELEASE 

SURG  PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC 

SURG  PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC 

MED  j  SPINAL  DISORDERS  &  INJURIES  

MED  NERVOUS  SYSTEM  NEOPLASMS  W  CC 

MED  NERVOUS  SYSTEM  NEOPLASMS  W/O  CC 

MED  DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

MED  I  MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA 

MED  INTRACRANIAL  HEMORRHAGE  &  STROKE  W  INFARCT 

MED  1  NONSPECIFIC  CVA  &  PRECEREBRAL  OCCLUSION  W/O  INFARCT  '. 

tjeen  supplemented  by  data  from  19  Slates  for  low  volume  DRGs. 
contian  cases  that  could  tie  assigned  to  valid  DRGs. 
lan  IS  used  only  to  determine  payment  for  transfer  cases. 
an  is  presented  for  informational  purposes  only 

are  based  on  Medicare  patient  data  and  may  not  be  appropriate  tor  other  patients. 


Relative 
weights 


3.6186 
2.0850 
1.9753 
0.0000 
0.0000 
0.8092 
2.6519 
1.5453 
1.4214 
1.2448 
0.8571 
0.9259 
0.8176 
1.2682 
0.9677 


Geometric 
mean  LOS 


8.00 
4.10 
12.70 
0.00 
0.00 
2.20 
6.60 
1.90 
4.70 
4.80 
3.00 
4.50 
4.00 
4.70 
3.90 


Arithmetic 
mean  LOS 


10.90 
5.30 

12.70 
0.00 
0.00 
3.10 
9.80 
2.80 
6.90 
6.50 
4.10 
5.90 
5.00 
6.10 
4.90 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 

Arthimetic  Mean  Length  of  Stay  (LOS) — Continued 


DRG 


MDC 


Type 


DRG  title 


Relative 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

1.2618 

4.80 

6.40 

0.6991 

2.50 

3.20 

1.0026 

4.20 

5.50 

0.7041 

2.80 

3.50 

2.7394 

8.00 

10.50 

1.5138 

5.00 

6.60 

1.0737 

3.90 

5.10 

0.8239 

3.20 

4.30 

1.0121 

3.70 

5.00 

0.6109 

2.50 

3.20 

1.3730 

2.20 

4  10 

1.3370 

3.20 

5.20 

1.3386 

4.40 

6.10 

0.7087 

2.70 

3.50 

0.3341 

2.00 

2.00 

0.9117 

3.10 

4.10 

0.5684 

2.00 

2.50 

0.2098 

1.60 

1.60 

0.9931 

3.70 

5.00 

0.6355 

2.50 

3.10 

0.6298 

1.20 

1.50 

1.0575 

2.50 

3.80 

0.4669 

1.90 

2.80 

0.6285 

1.50 

2.10 

0.8937 

2.70 

3.80 

0.3401 

1.60 

1.60 

0.7064 

1.90 

2.70 

0.5382 

2.40 

3.40 

0.6597 

4.00 

5.00 

0.7250 

2.50 

3.10 

0.7936 

3.40 

4.50 

0.5317 

2.40 

3.10 

0.2996 

2.90 

2.90 

1.7277 

3.20 

4.50 

0.8317 

1.50 

1.90 

0.8410 

1.90 

2.80 

0.8018 

1.40 

1.80 

1.2520 

2.20 

3.60 

0.4856 

3.20 

3.20 

0.9247 

2.00 

3.00 

0.9233 

1.90 

2.90 

1.1029 

2.40 

370 

0.2757 

1.50 

1.50 

0.9557 

1.90 

2.70 

0.2099 

1.50 

1.50 

1.2334 

3.10 

5.20 

0.2973 

1.30 

1.30 

1.3759 

3.00 

4.40 

1.3089 

4.30 

6.50 

0.5748 

2.30 

2.80 

0.5811 

2.40 

3.10 

0.7780 

2.90 

3.70 

0.6531 

3.10 

3.90 

0.4987 

2.50 

3.00 

0.3188 

2.00 

2.40 

0.7065 

2.50 

3.40 

0.6954 

2.60 

3.40 

0.8184 

3.30 

4.50 

0.3380 

2.10 

2.10 

3.0437 

7.70 

10.00 

2.8184 

8.40 

11  10 

1.2378 

3.50 

4.80 

1.2731 

5.60 

6.60 

1.5974 

6.70 

8.50 

16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 

58 

59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
03 
03 
03 
03 
03 
03 
03 
03 
03 

03 

03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
04 
04 
04 
04 
04 


MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED* 

MED 

MED 

MED* 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG' 

SURG 

MED 

MED 

MED 

MED 

MED 

MED* 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG* 

SURG 

SURG 

SURG 

SURG* 

SURG 

SURG' 

SURG 

SURG' 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED* 

SURG 

SURG 

SURG 

MED 

MED 


NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC  

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC  

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS  

HYPERTENSIVE  ENCEPHALOPATHY  

NONTRAUMATIC  STUPOR  &  COMA  

SEIZURE  &  HEADACHE  AGE  >17  W  CC  

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC  

SEIZURE  &  HEADACHE  AGE  0-17  

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  AGE  <17  W  CC  

TRAUMATIC"  STUPOR  &  COMA,  COMA  >1  HR  AGE  <17  W/O  CC  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17  

CONCUSSION  AGE  >17  W  CC 

CONCUSSION  AGE  >17  W/O  CC '.... 

CONCUSSION  AGE  0-17  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC  

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES  .' 

PRIMARY  IRIS  PROCEDURES  ! 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS 

HYPHEMA 

ACUTE  MAJOR  EYE  INFECTIONS  

NEUROLOGICAL  EYE  DISORDERS  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17  

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY   

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY  

CLEFT  LIP  &  PALATE  REPAIR  

SINUS  &  MASTOID  PROCEDURES  AGE  >17 

SINUS  &  MASTOID  PROCEDURES  AGE  0-17  

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES  .. 

RHINOPLASTY  

T&A    PROC,    EXCEPT   TONSILLECTOMY    &/0R    ADENOIDECTOMY 

ONLY,  AGE>17. 
T&A    PROC,    EXCEPT   TONSILLECTOMY   &/0R    ADENOIDECTOMY 

ONLY,  AGE  0-17. 

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  >17  

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  OR.  PROCEDURES 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY 

DYSEQUILIBRIUM  

EPISTAXIS  

EPIGLOTTITIS  

OTITIS  MEDIA  &  URI  AGE  &gt;17  W  CC  

OTITIS  MEDIA  &  URI  AGE  &gt;17  W/O  CC 

OTITIS  MEDIA  &  URI  AGE  0-17  

LARYNGOTRACHEITIS  

NASAL  TRAUMA  &  DEFORMITY  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17  

MAJOR  CHEST  PROCEDURES  

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/O  CC  

PULMONARY  EMBOLISM   

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W  CC  


*  Medicare  data  have  tieen  supplemented  by  data  from  1 9  States  for  low  volume  DRGs. 

"  DRGs  469  and  470  contian  cases  that  could  be  assigned  to  valid  DRGs. 

Note  1 :  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases 

Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only. 

tMote  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  ottier  patients. 
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Table  5.-i-LiST  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 

Arthimetic  Mean  Length  of  Stay  (LOS)— Continued 


80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  .. 

94  .. 

95  .. 

96  .. 

97  .. 

98  .. 

99  .. 
100 
101 
102 
103 
104 

105 

106 
107 
108 
109 
110 
111 
112 
113 

114  . 

115  . 

116  . 

117  . 

118  . 

119  . 

120  . 

121  . 

122  . 

123  . 

124  . 

125  . 

126  . 

127  . 

128  . 

129  . 

130  . 

131  . 

132  . 

133  . 

134  . 

135  . 

136  . 


01 

01 

o^ 
(yi 

0 
0- 
0- 
0- 
0^ 
0- 
0- 
0- 

(y 
(y 
(y 
(y 

(y 
(y 
(y 
(y 

04 

pre 

0£ 

05 

05 
05 
05 
05 
05 
05 
05 
05 

05 
05 

05 
05 
05 
05 
05 
05 

05 

05 
05 

05 

05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


M7  3 


'  Medicare  data  hav  > 
•■  DRGs  469  and 
^4ote  1  Geometric 
Note  2:  Arithmetic 
Note  3:  Relative  wei 
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MED 

MED* 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED* 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
MED 

MED 

MED 
MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 


RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/0  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17  . 

RESPIRATORY  NEOPLASMS  

MAJOR  CHEST  TRAUMA  W  CC  

MAJOR  CHEST  TRAUMA  W/0  CC  V 

PLEURAL  EFFUSION  W  CC 

PLEURAL  EFFUSION  W/O  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  .  . 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17    ... 

INTERSTITIAL  LUNG  DISEASE  W  CC   

INTERSTITIAL  LUNG  DISEASE  W/O  CC 

PNEUMOTHORAX  W  CC 

PNEUMOTHORAX  W/0  CC  _ 

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W/0  CC  ... 

BRONCHITIS  &  ASTHMA  AGE  0-17  

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC  

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC    .... 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  ... 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC 

HEART  TRANSPLANT  

CARDIAC  VALVE  &  OTH  MAJOR  CARDIOTHORACIC  PROC  W  CARD 

CATH. 
CARDIAC   VALVE   &   OTH   MAJOR   CARDIOTHORACIC   PROC  W/0 
CARD  CATH. 

I  CORONARY  BYPASS  W  PTCA 

I  CORONARY  BYPASS  W  CARDIAC  CATH 

i  OTHER  CARDIOTHORACIC  PROCEDURES 

CORONARY  BYPASS  W/0  PTCA  OR  CARDIAC  CATH  ... 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC  

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC 

NO  LONGER  VALID  

AMPUTATION   FOR   CIRC   SYSTEM   DISORDERS   EXCEPT   UPPER 

LIMB  &  TOE. 
UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 
PRM  CARD  PACEM  IMPL  W  AMI/HR/SHOCK  OR  AICD  LEAD  OR 

GNRTR. 
OTHER  PERMANENT  CARDIAC  PACEMAKER  IMPLANT 
CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 
CARDIAC  PACEMAKER  DEVICE  REPLACEMENT  ..  . 

VEIN  LIGATION  &  STRIPPING  

OTHER  CIRCULATORY  SYSTEM  OR.  PROCEDURES  . 
CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP,  DISCHARGED 

ALIVE. 
CIRCULATORY    DISORDERS    W    AMI    W/0    MAJOR    COMP     DIS- 
CHARGED ALIVE. 
CIRCULATORY  DISORDERS  W  AMI,  EXPIRED 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COM- 
PLEX DIAG 
CIRCULATORY   DISORDERS   EXCEPT   AMI,   W   CARD   CATH   W/0 
COMPLEX  DIAG. 

ACUTE  &  SUBACUTE  ENDOCARDITIS  

HEART  FAILURE  &  SHOCK  

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST.  UNEXPLAINED  

PERIPHERAL  VASCULAR  DISORDERS  W  CC   .... 
PERIPHERAL  VASCULAR  DISORDERS  W/O  CC   .  ^ 

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/0  CC  

HYPERTENSION  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W  CC 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/0 
CC. 


been  supptemented  by  data  from  19  States  for  low  volume  DRGs. 

contian  cases  that  could  be  assigned  to  valid  DRGs 

lan  IS  used  only  to  determine  payment  for  transfer  cases 
_,an  IS  presented  for  informational  purposes  only 
jhts  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 


0.8400 
1.5300 
1.3724 
0.9620 
0.5371 
1.1927 
0.6864 
1.3430 
0.9031 
1.0463 
0.6147 
0.7408 
1.2024 
0.7176 
1.1340 
0.6166 
0.7464 
0.5505 
0.9662 
0.7032 
0.5222 
0.8654 
0.5437 
18.6081 
7.9351 

5.7088 

7.2936 
5.3751 
5.3656 
3.9401 
4.0492 
2.4797 
0.0000 
3.0106 

1.6436 
3.5465 

2.3590 
1.3951 
1 .6089 
1.3739 
2.3164 
1.6169 

1.0297 

1.5645 
1.4367 

1.0947 

2.5418 
1.0265 
0.7285 
1.0229 
0.9505 
0.5676 
0.6422 
0.5559 
0.5954 
0.9282 
0.5740 


4.30 
6.10 
5.10 
4.30 
2.60 
4.80 
2.80 
4.80 
4.10 
4.90 
3.40 
3.10 
5.00 
3.30 
4.70 
3.00 
3.70 
2.90 
3.70 
2.40 
1.80 
3.30 
2.10 
26.10 
12.20 

8.20 

9.60 
9.20 
7.30 
6.70 
6.20 
3.20 
0.00 
10.40 

6.30 
5.00 

3.10 
2.60 
2.00 
3.20 
5.60 
5.30 

2.90 

2.90 
3.30 

2.20 

9.20 
4.20 
4.60 
1.70 
4.50 
3.30 
2.30 
1.80 
2.50 
3.40 
2.20 


5.40 
6.10 
6.90 
5.40 
3.30 
6.30 
3.60 
6.40 
5.10 
5.90 
4.00 
5.10 
6.30 
4.00 
6.30 
3.80 
4.60 
3.50 
3.70 
3.20 
2.10 
4.40 
2.60 
42.40 
14.40 

9.90 

11.40 
10.40 
9.80 
7.70 
8.90 
4.10 
0.00 
13.30 

8.70 
7.40 

4.40 
4.30 
2.90 
5.30 
9.00 
6.60 

3.70 

4.80 
4.40 

2.80 

11.80 
5.30 
5.50 
2.60 
5.70 
4.10 
2.90 
2.30 
3.20 
4.50 
2.70 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 

Arthimetic  Mean  Length  of  Stay  (LOS) — Continued 


DRG 


MDC 


Type 


DRG  title 


Relative 
weights 


Geometric 
mean  LOS 


Arittimetic 
mean  LOS 


137 
138 
139 
140 
141 
•142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 

155 

156 
157 
158 
159 

160 

161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 

183 

184 
185 

186 

187 
188 
189 
190 
191 
192 
193 


05 
05 
05 
05 
05 
05 
05 
05 
05 
06 
06 
06 
06 
06 
06 
06 
06 
06 

06 

06 
06 
06 
06 

06 

06 
06 
06 
p6 
06 
06 
06 
03 
03 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 

06 

06 
03 

03 

03 
06 
06 
06 
07 
07 
07 


MED* 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG' 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG* 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 
MED 

MED* 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 


CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/0  CC  

ANGINA  PECTORIS  

SYNCOPE  &  COLUVPSE  W  CC  

SYNCOPE  &  COLLAPSE  W/O  CC 

CHEST  PAIN  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  

RECTAL  RESECTION  W  CC  

RECTAL  RESECTION  W/0  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC  

PERITONEAL  ADHESIOLYSIS  W  CC  

PERITONEAL  ADHESIOLYSIS  W/0  CC  .^. 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W 

CC 
STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17 

W/0  CC. 
STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  .. 

ANAL  &  STOMAL  PROCEDURES  W  CC .- 

ANAL  &  STOMAL  PROCEDURES  W/0  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W 

CC 
HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17 

W/0  CC. 

INGUINAL  &  FEMORAL  HEFINIA  PROCEDURES  AGE  >17  W  CC  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/0  CC  .... 

HERNIA  PROCEDURES  AGE  0-17  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W  CC 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/0  CC  ..... 

MOUTH  PROCEDURES  W  CC  

MOUTH  PROCEDURES  W/0  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W  CC  

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/0  CC  

DIGESTIVE  MALIGNANCY  W  CC  

DIGESTIVE  MALIGNANCY  W/0  CC  

G.I.  HEMORRHAGE  W  CC  

G.I.  HEMORRHAGE  W/0  CC   

COMPLICATED  PEPTIC  ULCER  

UNCOMPLICATED  PEPTIC  ULCER  W  CC  

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC  

INFLAMMATORY  BOWEL  DISEASE 

G.I.  OBSTRUCTION  W  CC  

G.I.  OBSTRUCTION  W/O  CC   

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 

WCC. 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 

W/0  CC. 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS, 

AGE>17. 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS, 

AGE  0-17. 

DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/0  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/0  CC  

BILIARY  TRACT   PROC   EXCEPT  ONLY  CHOLECYST  W  OR  W/0 

C.D.E.  W  CC. 


0.8243 
0.8355 
0.5160 
0.5305 
0.7473 
0.5761 
0.5480 
1.2260 
0.5787 
2.7376 
1 .5375 
3.4025 
1.4590 
2.8711 
1.3061 
1.9134 
1.1310 
4.0212 

1.3043 

0.8489 
1.3152 
0.6517 
1.3744 

0.8219 

1.1676 
0.6446 
0.6965 
2.3306 
1.2302 
1.4317 
0.8889 
1.3158 
0.7525 
2.8245 
1.1912 
1.3670 
0.7528 
1.0025 
0.5587 
1.0998 
0.9259 
0.6940 
1.0885 
0.9642 
"0.5376 
0.8223 

0.5759 

0.4813 
0.8685 

0.3236 

0.7778 
1.1088 
0.5987 
0.8104 
4.2787 
1.8025 
3.421 1 


3.30 
3.10 
2.00 
2.00 
2.80 
2.10 
1.70 
3.90 
2.00 
8.80 
5.60 
10.10 
5.80 
9.20 
4.40 
6.90 
4.70 
9.90 

3.00 

6.00 
4.00 
2.00 
3.80 

2.20 

3.00 
1.60 
2.10 
7.00 
3.90 
3.60 
2.00 
3.30 
1.80 
7.50 
3.30 
5.20 
2.80 
3.90 
2.50 
4.10 
3.70 
2.60 
4.60 
4.20 
2.80 
3.40 

2.30 

2.40 
3.30 

2.90 

3.00 
4.10 
2.40 
3.70 
9.80 
4.70 
10.40 


3.30 
4.00 
2.50 
2.50 
3.60 
2.60 
2.10 
5.60 
2.60 

10.20 
6.20 

12.30 
6.30 

11.30 
5.60 
8.40 
5.30 

13.30 

4.10 

6.00 
5.80 
2.60 
5.10 

2.70 

4.30 
1.90 
2.10 
8.40 
4.50 
4.70 
2.40 
4.90 
2.40 
10.90 
4.30 
7.00 
3.80 
4.80 
2.90 
5.20 
4.60 
3.10 
6.00 
5.50 
3.40 
4.40 

2.90 

3.30 
4.70 

2.90 

4.00 
5.60 
3.10 
S.20 

13.80 

6.20 

12.80 


*  Medicare  data  have  been  supplemented  by  data  from  1 9  States  for  low  volume  ORQs. 

*'  DRGs  469  and  470  contian  cases  that  could  be  assigned  to  valid  DRGs. 

Note  1 :  Geometric  moan  is  used  only  to  determine  payment  for  transfer  cases 

Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only. 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 
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Table  5.  -I 


DRG 


194 

195 
196 
197 

198 

199 
200 

201 

202 

203 

204  . 

205 

206 

207  . 

208 

209 

210  . 

211  . 

212  . 

213  . 

214  . 

215  . 
216 

217  . 

218  . 

219  .. 

220  .. 

221  .. 

222  .. 

223  .. 

224  .. 

225  .. 

226  .. 

227  .. 

228  .. 

229  .. 

230  .. 

231  .. 

232  .. 

233  .. 

234  .. 

235  ... 

236  .. 

237  ... 

238  . 

239  ... 

240  ... 

241  ... 


MDC 


0' 


0' 
O' 


0 
0 

o: 
o: 
o: 
o; 
o: 
o; 

0 

07 

0£ 


08 

08 

08 
08 

08 
08 
08 

08 

08 

08 

08 


08 
08 
08 

08 

08 
08 
08 
08 

08 
08 
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-LIST  OF  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 
Arthimetic  Mean  Length  of  Stay  (LOS)— Continued 


Type 


SURG 

SURG 
SURG 
SURG 

SURG 

SURG 
SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

i  SURG 

SURG* 


SURG 
SURG 
SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 
SURG 


08 

SURG 

08 

SURG 

08 

SURG 

08 

SURG 

08 

MED 

08 

MED 

08 

MED 

08 

MED 

08 

MED 

08 

MED 

08 

MED 

DRG  tille 


BILIARY  TRACT   PROC   EXCEPT  ONLY   CHOLECYST  W  OR  W/O 
C.D.E.  W/O  CC. 

CHOLECYSTECTOMY  W  C.D.E.  W  CC    . ... 

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/6  C  D  E    W 
CC. 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  CD  E   W/O 
CC. 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 

HEPATOBILIARY    DIAGNOSTIC     PROCEDURE     FOR    NON-MALIG- 
NANCY 

OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC   

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER 
EXTREMITY. 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W 
CC. 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O 
CC 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 
DISORDERS. 

NO  LONGER  VALID  

NO  LONGER  VALID  

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  C(5nNECTIVE  TIS- 
SUE. 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND,  FOR  MUSCSKELET  & 
CONN  TISS  DIS. 

&   HUMER   PROC   EXCEPT  HIP,   FOOT 


FEMUR 


LOWER   EXTREM 

AGE>17  WCC. 
LOWER   EXTREM  &   HUMER   PROC   EXCEPT  HIP,   FOOT    FEMUR 

AGE>17  W/OCC. 
LOWER   EXTREM  &   HUMER  PROC  EXCEPT  HIP,   FOOT,   FEMUR 

AGE  0-17. 

NO  LONGER  VALID  

NO  LONGER  VALID  

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPEREXTREMifY 

PROC  W  CC. 
SHOULDER,    ELBOW   OR    FOREARM    PROC,    EXC    MAJOR   JOINT 

PROC,  W/O  CC. 

FOOT  PROCEDURES  

SOFT  TISSUE  PROCEDURES  W  CC 

SOFT  TISSUE  PROCEDURES  W/O  CC  

MAJOR  THUMB  OR  JOINT  PROC,  OR  OTH  HAND  OR  WRIST  PROC 

WCC. 
HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC  W/O  CC     - 
LOCAL  EXCISION   &   REMOVAL  OF   INT   FIX   DEVICES  OF  HIP  & 

FEMUR. 

NO  LONGER  VALID  

ARTHROSCOPY 

OTHER  MUSCULOSKELET  SYS  &  CONN  TiSS  O.^PROC  W  CC 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W/O  CC 

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS 

SPRAINS,  STRAINS.  &  DISLOCATIONS  OF  hJp,  PELvis  &  THiGH 

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS 

MALIGNANCY. 
CONNECTIVE  TISSUE  DISORDERS  W  CC  . 
CONNECTIVE  TISSUE  DISORDERS  W/O  CC 


I  Medicars  data  haw  i  been  supplemented  by  data  from  1 9  Stales  for  low  volume  DRGs. 

*■  DRGs  469  and  470  conttan  cases  that  could  be  assigned  to  valid  DRGs 

Note  1  Geometnc  n)ean  is  used  only  to  determine  payment  for  transfer  cases 

Note  2:  Arithmetic  rnjean  is  presented  lor  irrformational  purposes  only 

Note  3;  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 


Relative 
weights 


1.6030 

3.0613 
1.6117 
2.5547 

1.1831 

2.3953 
3.0415 

3.6841 
1.3120 
1.3482 
1.1675 
1.2095 
0.7071 
1.1539 
0.6601 
2.0327 

1.8477 

1.2544 

1.4152 
1.8904 

0.0000 
0.0000 
2.1107 

3.0020 

1 .5750 

1.0258 

0.5881 

0.0000 
0.0000 
1.0573 

0.7898 

1.1704 
1.5529 
0.8190 
1.1639 

0.7064 
1.3147 

0.0000 
0.9674 
2.0024 
1.1977 
0.7580 
0.7358 
0.5983 
1.3564 
1.0614 

1.3153 
0.6358 


s 


Geometric 
mean  LOS 


5.70 

8.70 
4.80 
7.50 

3.80 

7.00 
6.70 

10.20 
4.80 
5.00 
4.40 
4.60 
2.90 
4.00 
2.30 
4.40 

6.10 

4.50 

3.20 
.6.70 

0.00 
0.00 
5.00 

9.00 

4.30 

2.70 

5.30 

0.00 
0.00 
2.20 

1.60 

3.60 
4.50 
2.10 
2.70 

1.80 
3.60 

0.00 
1.80 
5.00 
2.20 
3.80 
3.90 
2.90 
6.50 
5.10 

4.90 
3.00 


Arithmetic 
mean  LOS 


6.70 

10.60 
5.60 
9.20 

4.40 

9.80 
10.50 

14.20 
6.40 
6.70 
5.80 
6.20 
3.80 
5.30 
2.90 
4.90 

7.00 

4.90 

6.40 
9.20 

0.00 
0.00 
8.00 

13.40 

5.50 

3.20 

5.30 

0.00 
0.00 
3.00 

1.90 

5.30 
6.60 
2.60 
4.20 

2.30 
5.60 

0.00 
2.70 
7.40 
3.10 
4.90 
4.80 
3.70 
8.70 
6.40 

6.70 
3.80 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 

Arthimetic  Mean  Length  of  Stay  (LOS)— Continued 


dbg 


mdc 


Type 


DRG  title 


Relafive 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

1.1695 

5.30 

6.90 

0.7525 

3.70 

4.70 

0.7155 

3.70 

4.70 

0.4786 

2.60 

3.30 

0.6063 

3.00 

3.80 

0.5724 

2.60 

3.30 

0.8585 

3.80 

4.90 

0.6744 

2.50 

3.60 

0.7091 

3.20 

4.10 

0.4578 

2.30 

2.80 

0.2553 

1.80 

1  80 

0.7581 

3.70 

4.70 

0.4464 

2.60 

3.20 

0.2974 

2.90 

2.90 

0.8190 

380 

5.10 

0.8913 

2.10 

260 

0.7018 

1.60 

1  80 

0.9420 

1.80 

2.70 

0.6854 

1.20 

1.40 

0.8944 

1.60 

2.10 

0.9533 

2.90 

430 

2.0556 

8.30 

11.50 

1.0605 

5.00 

660 

1.5984 

4.20 

6.60 

0.8791 

2.30 

3.20 

0.9574 

2.90 

4.50 

1.1513 

2.40 

380 

1.7747 

6.00 

8.50 

0.8129 

2.50 

360 

1.0280 

5.60 

7.20 

1.0185 

4.60 

6.00 

0.6192 

3.00 

390 

1.1574 

4.70 

6.50 

0.5729 

2.40 

340 

0.6471 

3.50 

4.50 

0.8805 

4.70 

5.80 

0.5432 

350 

4.20 

0.7779 

4.00 

5.30 

0.7109 

3.20 

4.10 

0.4866 

2.30 

2.90 

0.2586 

2.20 

2.20 

0.7322 

3.50 

4.70 

0  4215 

2.30 

2.90 

2.0825 

7.90 

10.60 

2.0342 

440 

5.90 

1.8899 

7.70 

10.30 

2.1498 

3.90 

5.00 

0.9441 

1.80 

2.70 

0.8938 

1  70 

2.20 

0.6468 

1.40 

1.60 

2.7336 

7.30 

10.60 

1.3896 

3.20 

4.70 

0.7800 

3.50 

4.60 

242 
243 
244 
245 
246 
247 

248 
249 

250 

251 

252 
253 

254 

255 
256 

257 
258 
259 
260 
261 

262 
263 
264 

265 

266 

267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 

286 
287 

288 
289 
290 
291 
292 
293 
294 


08 
08 
08 
08 
08 
08 

08 
08 

08 

08 

08 
08 

08 

08 
08 

09 
09 
09 
09 
09 

09 
09 
09 

09 

09 

09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
10 

10 
10 

10 
10 
10 
10 
10 
10 
10 


MED 
MED 
MED 
MED 
MED 
MED 

MED 
MED 

MED 

MED 

MED* 
MED 

MED 

MED* 
MED 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED* 

MED 

MED 

SURG 

SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
MED 


SEPTIC  ARTHRITIS  

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC  

NON-SPECIFIC  ARTHROPATHIES  

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN 

TISSUE. 

TENDONITIS,  MYOSITIS  &  BURSITIS  

AFTERCARE,   MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TIS- 
SUE. 
FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W 

CC 
FX.  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W/O 

CC 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND.  FOOT  AGE  0-17  

FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  >17 

WCC. 
FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  >17 

W/O  CC. 
FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  0-17  .. 
OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DI- 
AGNOSES. 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC .'.,... 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC .•« 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL 

EXCISION. 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY   

SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC 
SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O 

CC 
SKIN    GRAFT    &/0R    DEBRID    EXCEPT    FOR    SKIN    ULCER    OR 

CELLULITIS  W  CC. 
SKIN    GRAFT    &yOR    DEBRID    EXCEPT    FOR    SKIN    ULCER    OR 

CELLULITIS  W/O  CC. 

PERIANAL  &  PILONIDAL  PROCEDURES  

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W  CC  

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W/OCC   

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  WCC 

MAJOR  SKIN  DISORDERS  W/O  CC  

MALIGNANT  BREAST  DISORDERS  W  CC  

MALIGNANT  BREAST  DISORDERS  W/O  CC  

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >17  W  CC  

CELLULITIS  AGE  >17  W/O  CC  

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC  .... 
TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/O  CC 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17  

MINOR  SKIN  DISORDERS  W  CC 

MINOR  SKIN  DISORDERS  W/O  CC   

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE,  NUTRIT.S.  METABOL 

DISORDERS. 

ADRENAL  &  PITUITARY  PROCEDURES  

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC,  NUTRIT  &  METAB 

DISORDERS. 

OR.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES  

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES   

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W  CC  

OTHER  ENDOCRINE.  NUTRIT  &  METAB  OR.  PROC  W/O  CC 

DIABETES  AGE  >35 


*  Medicare  data  have  been  supplemented  by  data  from  1 9  States  for  low  volume  DRGs. 
"  DRGs  469  and  470  contian  cases  ttiat  could  be  assigned  to  valid  DRGs 


Note  1 
Note  2 
Note  3: 


Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 

Arithmetic  mean  s  presented  for  informational  purposes  only. 

Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 
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Table  5 


-List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 
Arthimetic  Mean  Length  of  Stay  (LOS)— Continued 


ORG    MDC 


295  .  . 

296  ... 

297  .... 

298  ... 

299  .... 

300  .... 

301  .  .. 

302  ... 

303  ... 

304  .... 

305  ... 

306  .... 

307  .... 

308  ... 

309  .... 

310  .... 

311  .... 

312  .... 

313  .... 

314  .... 

315  .... 

316  .... 

317  .... 

318  . 

319  . 

320  . 

321  . 

322  . 

323  . 

324  . 

325  . 

326  . 

327  . 

328  . 

329  . 

330  . 

331  . 

332  . 

333  . 

334  .. 

335  . 

336  .. 

337  .. 

338  .. 

339  .. 

340  .. 

341  .. 

342  .. 

343  .. 

344  .. 

345  .. 

346  .. 

347  .. 

348  .. 

349  .. 

350  .. 

351  .. 

352  .. 

353  .. 


1  )  MED 
1  )  MED 

I  )  MED 
^^  <   MED 

MED 
MED 
MED 
SURG 

II  SURG 


1  I 
1  » 
111 

1 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 
12 
12 
12 
12 
12 
12 
13 


'  Medicare  data 
"  DRGs  469  and 
Note  1  Geometric 
Note  2  Anthrrietic 
Note  3:  Relative  w( 


ha«i 
47  D 
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Type 


DRG  title 


SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG* 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED* 

MED 

MED 

MED* 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG* 

SURG 

SURG 

SURG* 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED* 

MED 

SURG 


DIABETES  AGE  0-35  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGF  0-17 

INBORN  ERRORS  OF  METABOLISM  

ENDOCRINE  DISORDERS  W  CC  

ENDOCRINE  DISORDERS  W/0  CC  

KIDNEY  TRANSPLANT  

KIDNEY,  URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEO- 
PLASM 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W 
CC. 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/ 
OCC. 

PROSTATECTOMY  W  CC ' 

PROSTATECTOMY  W/0  CC  

MINOR  BLADDER  PROCEDURES  W  CC 

MINOR  BLADDER  PROCEDURES  W/0  CC 

TRANSURETHRAL  PROCEDURES  W  CC  ..       . 

TRANSURETHRAL  PROCEDURES  W/O  CC 

URETHRAL  PROCEDURES,  AGE  >17  W  CC 

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC  ... 

URETHRAL  PROCEDURES,  AGE  0-17  

OTHER  KIDN^  &  URINARY  TRACT  OR.  PROCEDURES 

RENAL  FAILURE  

ADMIT  FOR  RENAL  DIALYSIS  ' 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/0  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY 

URINARY  STONES  W/0  CC   

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  WCc" 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17 

URETHRAL  STRICTURE  AGE  >17  W  CC 

URETHRAL  STRICTURE  AGE  >1 7  W/0  CC 

URETHRAL  STRICTURE  AGE  0-17  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/0  CC 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC 
TRANSURETHRAL  PROSTATECTOMY  W  CC 
TRANSURETHRAL  PROSTATECTOMY  W/O  CC 
TESTES  PROCEDURES,  FOR  MALIGNANCY  .  .. 
TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 
TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES  

CIRCUMCISION  AGE  >17 

CIRCUMCISION  AGE  0-17  

OTHER  MALE  REPRODUCTIVE  SYSTEM  6.R.  PROCEDURES  FOFI 

MALIGNANCY. 
OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC  EXCEPT  FOR 

MALIGNANCY. 
MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM  W  CC 
MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM  W/0  CC 
BENIGN  PROSTATIC  HYPERTROPHY  W  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC  

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 

STERILIZATION,  MALE 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

PELVIC    EVISCERATION,    RADICAL   HYSTERECTOMY   &    FlADicAL 
VULVECTOMY. 


Relative 
weights 


tjeen  supplemented  by  data  from  19  States  (or  low  volume  DRGs 
_  contian  cases  ttiat  could  tie  assigned  to  valid  DRGs 
r  lean  is  used  only  to  determine  payment  (or  transfer  cases. 
"^'"  IS  presented  (or  informational  purposes  only. 

are  based  on  Medicare  patient  data  and  may  not  be  appropriate  (or  other  patients 


w  jhts  i 


0.7975 
0.8639 
0.5085 
0.4537 
0.9466 
1.1001 
0.6158 
3.2343 
2.3659 

2.3856 

1.1854 

1.2257 

0.6145 

1.5993 

0.8991 

1.1502 

0.6258 

1.0841 

0.6814 

0.4984 

2.0796 

1.2987 

0.8503 

1.1871 

0.6771 

0.8853 

0.5685 

0.4625 

0.8088 

0.4797 

0.6553 

0.4206 

0.3727 

0.7613 

0.5296 

0.3210 

1.0618 

0.5982 

0.9483 

1.4810 

1.0835 

0.8595 

0.5869 

1.2316 

1.1345 

0.2853 

1 .2739 

0.7800 

0.1551 

1.3306 

1.1671 

1.0213 
0.5417 
0.7472 
0.4608 
0.7370 
0.2379 
0.7097 
1.8390 


Geometric 
mean  LOS 


3.00 
4.00 
2.70 
2.40 
3.80 
4.70 
2.80 
7.20 
6.40 

6.20 

2.80 

3.50 

1.70 

4.00 

1.70 

2.90 

1.50 

3.00 

1.70 

2.30 

3.70 

4.90 

2.40 

4.40 

2.20 

4.30 

3.10 

2.80 

2.40 

1.60 

2.90 

2.10 

3.10 

2.70 

1.70 

1.60 

4.20 

2.40 

3.70 

3.90 

2.80 

2.60 

1.80 

3.50 

2.90 

2.40 

1.90 

2.40 

1.70 

1.60 

3.00 

4.50 
2.20 
3.30 
2.00 
3.60 
1.30 
2.90 
4.90 


Arithmetic 
mean  LOS 


4.00 
5.10 
3.30 
3.10 
5.50 
6.20 
3.60 
8.50 
8.00 

8.90 

3.60 

5.40 

2.10 

6.20 

2.10 

4.40 

1.80 

4.50 

2.20 

2.30 

7.00 

6.60 

3.60 

6.10 

2.90 

5.40 

3.70 

3.30 

3.20 

1.90 

3.80 

2.60 

3.10 

3.80 

2.10 

1.60 

5.60 

3.20 

5.70 

4.60 

3.00 

3.40 

2.00 

5.50 

4.80 

2.40 

3.20 

3.20 

1.70 

2.50 

4.90 

5.90 
3.00 
4.40 
2.50 
4.50 
1.30 
4.00 
6.50 
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TABLE  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 

ARTHIMETIC  Mean  Length  of  Stay  (LOS)— Continued 


DRG 


MDC 


Type 


DRG  title 


Relative 
weights 


Geometnc 
mean  LOS 


Arithmetic 
mean  LOS 


354 

355 

356 

357 

358 
359 
360 
361 
362 
363 
364 
365 
366 
367 
368 
369 

370 
371 
372 
373 
374 
375 
376 

377 

378 
379 
380 
381 
382 
383 
384 

385 

386 

387 
388 
389 
390 
391 
392 
393 
394 

395 
396 
397 
398 
399 
400 
401 
402 

403 
404 
405 
406 


13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

MED 

13 

MED 

13 

MED 

13 

MED 

14 

SURG 

14 

SURG 

14 

MED 

14 

MED 

14 

SURG 

14 

SURG 

14 

MED 

14 

SURG 

14 

MED 

14 

MED 

14 

MED 

14 

SURG 

14 

MED 

14 

MED 

14 

MED 

15 


15 


MED* 


MED* 


15 

MED* 

15 

MED* 

15 

MED* 

15 

MEI3* 

15 

MED* 

16 

SURG 

16 

SURG 

16 

SURG 

16 

MED 

16 

MED 

16 

MED 

16 

MED 

16 

MED 

17 

SURG 

17 

SURG 

17 

SURG 

17 

MED 

17 

MED 

17 

MED* 

17 

SURG 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W 
CC 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/ 
OCC. 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCE- 
DURES. 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIG- 
NANCY. 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC 

VAGINA,  CERVIX  &  VULVA  PROCEDURES  

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  

ENDOSCOPIC  TUBAL  INTERRUPTION  

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY  

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC  

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC  

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM  

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DIS- 
ORDERS. 

CESAREAN  SECTION  W  CC  .' 

CESAREAN  SECTION  W/0  CC 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W/0  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W  STERILIZATION  A/OR  D&C   

VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/0R  D&C  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  OR  PROCE- 
DURE. 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R.  PROCE- 
DURE. 

ECTOPIC  PREGNANCY  

THREATENED  ABORTION  :... 

ABORTION  W/O  D&C  

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 

FALSE  LABOR  

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS  .. 

OTHER  ANTEPARTUM  DIAGNOSES  W/0  MEDICAL  COMPLICA- 
TIONS. 

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 
FACILITY. 

EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME, 
NEONATE. 

PREMATURITY  W  MAJOR  PROBLEMS  

PREMATURITY  W/0  MAJOR  PROBLEMS  

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS  

NORMAL  NEWBORN  

SPLENECTOMY  AGE  >17  , 

SPLENECTOMY  AGE  0-17 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING 
ORGANS. 

RED  BLOOD  CELL  DISORDERS  AGE  >17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17  

COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0  CC  

NO  LONGER  VALID  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/0 
CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/0  CC   

ACUTE  LEUKEMIA  W/0  MAJOR  OR.  PROCEDURE  AGE  0-17 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ 
O.R.PROC  W  CC. 


1.4808 

0.8912 

0.7556 

2.2737 

1.1807 
0.8099 
0.8661 
1.0793 
0.3041 
0.9374 
0.9098 
2.1284 
1.2826 
0.5588 
1.1657 
0.6065 

1.0119 
0.6317 
0.5520 
0.3856 
0.7402 
0.5806 
0.5693 

1.0321 

0.7950 
0.3626 
0.4323 
0.5257 
0.2190 
0.5123 
0.3485 

1.3855 

4.5687 

3.1203 
1.8827 
3.2052 
1.1344 
0.1536 
3.3164 
1.3571 
1.9338 

0.8307 
0.6986 
1.2648 
1.2360 
0.6651 
0.0000 
2.8946 
1.1430 

1.8197 
0.8658 
1.9241 
2.7055 


4.70 

3.00 

1.80 

6.70 

3.40 
2.30 
220 
2.20 
1  40 
260 
2.90 
530 
4.80 
2.30 
5.10 
2.40 

4.20 
320 
2.70 
2.00 
250 
440 
250 

3.10 

2.00 
2.00 
1.60 
150 
1.30 
2.70 
1.90 

1.80 

17.90 

13.30 
8.60 
4.70 
3.40 
3.10 
7.10 
9.10 
4.70 

3.20 
2.90 
370 
4.50 
2.70 
0.00 
8.10 
2.70 

5.80 
3.00 
4.90 
6.90 


5.70 

3.20 

2.10 

8.40 

4.20 
2.60 
2.80 
3.20 
1.40 
3.60 
4.10 
8.20 
6.80 
3.10 
6.70 
3.30 

5.70 
3.50 
3.50 
2.30 
3.00 
4.40 
3.40 

4.10 

2.60 
3.00 
2.00 
1.90 
1.70 
3.80 
2.60 

1.80 

17.90 

13.30 
8.60 
4.70 
3.40 
3.10 
9.70 
9.10 
7.60 

4.40 
4.20 
5.20 
5.90 
3.50 
0.00 
11.60 
4.00 

8.20 
4.10 
4.90 
9.70 


*  Medicare  data  have  been  supplemented  by  data  from  19  States  for  low  volume  DR<^. 

"  DRGs  469  and  470  contian  cases  that  could  be  assigned  to  valid  DRGs. 

Note  1 :  GeoiTwtnc  mean  is  used  only  to  determine  payment  (or  transfer  cases. 

Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only. 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 
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Table  5. 


DRG 


407  .... 

408  .... 

409  .... 

410  .... 

411  .... 

412  .... 

413  .... 

414  .... 

415  .... 

416  .... 

417  .... 

418  .... 

419  .... 

420  .... 

421  .... 
422 
423 
424 
425  , 

426 
427  . 
428 
429 
430  . 
431 

432  . 

433  . 

434  . 

435  . 

436  . 

437  . 
438 

439  . 

440  . 

441  . 

442  . 

443  . 

444  . 

445  . 

446  . 

447  . 

448  .. 

449  .. 

450  .. 

451  .. 

452  .. 

453  .. 

454  .. 

455  .. 

456  .. 

457  .. 

458  .. 

459  .. 

460  .. 

461  .. 

462  .. 

463  .. 

464  .. 

465  .. 


MDC 


w 

1 


1 
1? 


1 ' 
1 ' 
111 
111 


MED* 
MED 
MED 
MED 
SURG 
MED 
If  ;  MED 
lil  MED 
111  MED 
111  MED 
^k     MED 
MED 
MED 
SURG 
MED 


lil 
111 
II 
111 


1 

1 

1 

1 

1 

1 

1 

2C 

2( 

2C 

2C 

2C 

2C 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

22 

22 

22 

22 

22 

23 

23 
23 
23 
23 
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-LIST  OF  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 
Arthimetic  Mean  Length  of  Stay  (LOS) — Continued 


Type 


DRG  title 


SURG 

SURG 

MED 
MED 


MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED- 

MED 

MED" 

MED 

MED 

MED* 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

MED 

SURG 

MED 
MED 
MED 
MED 


MYELOPROLIF     DISORD     OR     POORLY     DIFF     NEOPL     W     MAJ 

b.R.PROC  W/0  CC. 
MYELOPROLIF    DISORD    OR    POORLY    DIFF    NEOPL    W    OTHER 
O.R.PROC. 

RADIOTHERAPY  

CHEMOTHERAPY  W/0  ACUTE  LEUKEMIA  AS  SECONDARY  DIAG- 
NOSIS 

HISTORY  OF  MALIGNANCY  W/0  ENDOSCOPY  ... 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC 

OTHER  MYELOPROUF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

O.R.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >17 

SEPTICEMIA  AGE  0-17  

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/0  CC 

VIRAL  ILLNESS  AGE  >17  

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES 

OR.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

ACUTE   ADJUSTMENT   REACTION   &    PSYCHOSOCIAL   DYSFUNC- 
TION. 

DEPRESSIVE  NEUROSES  

NEUROSES  EXCEPT  DEPRESSIVE   

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION 

PSYCHOSES 

CHILDHOOD  MENTAL  DISORDERS  

OTHER  MENTAL  DISORDER  DIAGNOSES  

ALCOHOiyDRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

NO  LONGER  VALID  

NO  LONGER  VALID  - 

NO  LONGER  VALID  ' 

NO  LONGER  VALID  

NO  LONGER  VALID  

SKIN  GRAFTS  FOR  INJURIES  

WOUND  DEBRIDEMENTS  FOR  INJURIES  . 

HAND  PROCEDURES  FOR  INJURIES  

OTHER  OR   PROCEDURES  FOR  INJURIES  W  CC  

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC 

TRAUMATIC  INJURY  AGE  >17  W  CC  

TRAUMATIC  INJURY  AGE  >1 7  W/0  CC  

TRAUMATIC  INJURY  AGE  0-17  

ALLERGIC  REACTIONS  AGE  >17  

ALLERGIC  REACTIONS  AGE  0-17  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/0  CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

COMPLICATIONS  OF  TREATMENT  W  CC  

COMPLICATIONS  OF  TREATMENT  W/0  CC 
i  OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC 

OTHER  INJURY.  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC 

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  "" 

OR.  PROC  W  DIAGNOSES  OF  OTHER  CONTAcf  W  HEALTH  SERV 
ICES. 

REHABILITATION 

SIGNS  &  SYMPTOMS  W  CC  

SIGNS  &  SYMPTOMS  W/0  CC  

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARy'dIAG 
NOSIS. 


Relative 
weights 


•  Medicare  data  ha\te  been  supplemented  by  data  from  1 9  States  for  low  volume  DRGs 
•  DRGs  469  and  4:  0  contian  cases  ttiat  could  be  assigned  to  valid  DRGs. 
Note  1 :  Geometric  i  lean  is  used  only  to  determine  payment  for  transfercases. 
Note  2:  Anttimetic  r  lean  is  presented  for  informational  purposes  only. 
Ktole  3:  Relative  wefghts  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients 


1.2410 

2.1984 

1 .2439 
1.0833 

0.3948 
0.5679 
1.3224 
0.7370 
3.6276 
1.5918 
0.9612 
1.0672 
0.8476 
0.6107 
0.-7464 
0.7248 
1.8155 
2.4074 
0.6781 

0.5087 

0.5012 

0.7291 

0.8291 

0.6801 

0.6620 

0.6513 

0.2904 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

1.7547 

1.8878 

0.9662 

2.4200 

0.9787 

0.7475 

0.5015 

0.2983 

0.5238 

0.0981 

0,8352 

0.4246 

0.2648 

1.0455 

0.5113 

0.8153 

0.4773 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

1.1692 

0.9747 
0.6856 
0.4982 
0.8881 


Geometric 
mean  LOS 


3.20 

4.80 

4.60 
3.20 

4.70 
2.50 
5.20 
3.20 
10.40 
5.60 
4.40 
4.80 
3.60 
2.80 
3.10 
2.50 
5.90 
8.00 
2.80 

3.20 

3.10 

4.50 

4.50 

5.60 

4.40 

2.90 

2.20 

0.00 

000 

0.00 

0.00 

0.00 

5.20 

5.80 

2.10 

5.60 

2.50 

3.20 

2.30 

2.40 

1.90 

2.90 

2.60 

1.60 

2.10 

3.50 

2.10 

3.00 

1.80 

0.00 

0.00 

0.00 

0.00 

0.00 

2.20 

9.00 
3.10 
2.40 
2.00 


Arithmetic 
mean  LOS 


4.10 

8.20 

6.10 
4.10 

4.70 
3.60 
7.10 
4.20 

14.40 
7.50 
5.70 
6.30 
4.60 
3.40 
4.10 
3.70 
8.40 

13.10 
3.80 

4.50 

4.40 

7.10 

6.10 

7.90 

6.90 

4.00 

3.10 

0.00 

0.00 

0.00 

0.00 

0.00 

8.20 

9.10 

3.10 

8.60 

3.40 

4.20 

2.90 

2.40 

2.50 

2.90 

3.70 

2.00 

2.10 

4.90 

2.80 

4.20 

2.40 

0.00 

0.00 

0.00 

0.00 

0.00 

3.60 

11.00 

4.10 
3.00 
3.90 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 

Arthimetic  Mean  Length  of  Stay  (LOS)— Continued 


DRG 


MDC 


Type 


DRG  title 


Relative 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

0.8088 

2.20 

3.90 

0.5274 

1.90 

3.70 

3.8454 

9.40 

13.10 

0.0000 

0.00 

0.00 

0.0000 

0.00 

0.00 

3.0576 

4.70 

5.40 

0.0000 

0.00 

0.00 

3.4885 

7.40 

12.70 

0.0000 

0.00 

0.00 

3.6000 

8.00 

11.30 

2.2477 

8.00 

11.10 

1.8873 

5.40 

8.30 

2.3743 

4.90 

7.30 

1.4300 

2.40 

3.20 

9.7823 

•14.00 

21.10 

6.1074 

• 

3.4803 

9.60 

1250 

16.7762 

34.20 

41.60 

5.4179 

9.70 

14.50 

3.2121 

7.90 

10.00 

4.8793 

8.70 

12.90 

2.0057 

5.30 

7.30 

4.8118 

11.70 

17.00 

1.8603 

6.00 

8.60 

1.0512 

3.90 

5.50 

1.7139 

2.80 

3.40 

3.8371 

9.30 

14.90 

1.8302 

4.40 

6.00 

1.0034 

2.00 

250 

8.5551 

13.40 

16.20 

5.6839 

6.80 

8.90 

3.4056 

5.20 

6.30 

2.5319 

3.60 

4.00 

1.4244 

3.30 

4.50 

0.9369 

2.00 

2.40 

2.6393 

8.30 

10.70 

1.4192 

5.10 

6.20 

1.2233 

3.00 

3.90 

11.6215 

0.30 

8.00 

2.0006 

2.30 

5.60 

4.1070 

12.10 

16.90 

1.8154 

6.50 

9.20 

1.3775 

5.60 

8.00 

0.6426 

3.10 

4.40 

1.1812 

4.60 

6.80 

0.6753 

3.20 

4.70 

5.3405 

11.10 

13.20 

6.1594 

8.70 

10.00 

0.0000 

0.00 

0.00 

5.3366 

3.00 

5.20 

2.6911 

3.80 

4.80 

2.1598 

1.80 

2.50 

466 

467 
468 

469 
470 
471 

472 
473 
474 
475 
476 

477 

478 

479 

480 

481 

1  .... 

482 

483 

484 
485 

486 
487 
488 
489 
490 
491 

492 

493 
494 
495 
496 
497 
498 
499 
500 
501 
502 
503 
504 
505 
506 

507 

508 

509 

510 
511 
512 
513 
514 
515 
516 
517 


23 
23 


08 

22 
17 
04 
04 


05 
05 
PRE 
PRE 
9.20 
PRE 
PRE 

24 
24 

24 
24 
25 
25 
25 
08 

17 

07 
07 
PRE 
08 
08 
08 
08 
08 
08 
08 
08 
22 
22 
22 

22 

22 

22 

22 
22 
PRE 
PRE 
05 
05 
05 
05 


MED 
MED 

*• 
•• 

SURG 

SURG 

MED 

SURG 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

21.80 

SURG 

SURG 

SURG 
SURG 

SURG 

MED 

SURG 

MED 

MED 

SURG 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

SURG 

SURG 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 


AFTERCARE  W/0  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DI- 
AGNOSIS. 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS  

EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAG- 
NOSIS. 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS  

UNGROUPABLE  

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EX- 
TREMITY. 

NO  LONGER  VALID  

ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE  AGE  >17 

NO  LONGER  VALID 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAG- 
NOSIS. 

NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL 
DIAGNOSIS. 

OTHER  VASCULAR  PROCEDURES  W  CC 

OTHER  VASCULAR  PROCEDURES  W/0  CC  

LIVER  TRANSPLANT 

BONE  MARROW  TRANSPLANT 

TRACHEOSTOMY  FOR  FACE,  MOUTH  &  NECK  DIAGNOSES 

TRAC  W  MECH  VENT  96-(-HRS  OR  PDX  EXCEPT  FACE,  MOUTH  & 

NECK  DX  OSES. 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  

LIMB   REATTACHMENT,   HIP  AND   FEMUR   PROC   FOR   MULTIPLE 

SIGNIFICANT  TRA. 
OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  OR.  PROCEDURE  

HIV  W  MAJOR  RELATED  CONDITION  

HIV  W  OR  W/0  OTHER  RELATED  CONDITION  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER 

EXTREMITY. 
CHEMOTHERAPY  W  ACUTE  LEUKEMIA  OR  W  USE  OF  HI  DOSE 

CHEMOAGENT. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C.D.E.  W  CC  

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/0  CC  

LUNG  TRANSPLANT  

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION 

SPINAL  FUSION  EXCEPT  CERVICAL  W  CC  

SPINAL  FUSION  EXCEPT  CERVICAL  W/0  CC 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/0  CC  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC  

KNEE  PROCEDURES  W/0  PDX  OF  INFECTION  

EXTENSIVE  3RD  DEGREE  BURNfS  W  SKIN  GRAFT  

EXTENSIVE  3RD  DEGREE  BURNS  W/0  SKIN  GRAFT  

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR 

SIG  TRAUMA. 
FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR 

S4G  TRAUMA. 
FULL  THICKNESS  BURN  W/0  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR 

SIG  TRAUMA. 
FULL  THICKNESS  BURN  W/0  SKIN  GRFT  OR  INH  INJ  W/0  CC  OR 

SIG  TRAUMA. 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA  

NON-EXTENSIVE  BURNS  W/0  CC  OR  SIGNIFICANT  TRAUMA 

SIMULTANEOUS  PANCREAS/KIDNEY  TRANSPLANT 

PANCREAS  TRANSPLANT 

NO  LONGER  VALID 

CARDIAC  DEFIBRILLATOR  IMPLANT  W/0  CARDIAC  CATH  

PERCUTANEOUS  CARDIOVASC  PROC  W  AMI  

PERC  CARDIO  PROC  W  NON-DRUG  ELUTING  STENT  W/0  AMI  


*  Medicare  data  have  been  supplemented  by  data  from  19  States  for  low  volume  DRGs. 

"  DRGs  469  and  470  contian  cases  that  could  be  assigned  to  valid  DRGs 

Note  1 ;  Geometric  mean  is  used  only  to  detemiine  payment  for  transfer  cases 

Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only 

Note  3:  Relative  weights  are  based  on  Medicaie  patient  data  and  may  not  be  appropriate  for  other  patients. 
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Table  5 


DRG 


518  .... 

519  .... 

520  .... 

521  .... 

522  .... 

523  .... 

524  .... 

525  ... 

526  .... 

527  .... 

528  .... 

529  .... 

530  .... 

531  .... 

532  .... 

533  .... 

534  .... 

535  .... 

536  ... 

537  .... 

538  .... 

539  .... 

540  .... 


MDC 


(6 
(8 

;o 
;o 


:o 


(1 

(5 
(5 


(5 


(1 
CI 
CI 
C1 
CI 
01 
01 
05 
05 
03 


0} 


U 


"Medicare  data 
•  ORGS  469  and 


ha  « 


Note  1 
Note  2 

Note  3: 


Geometric 

Arithmetic 
Relative  * 


Diagnosis 
code 


'  079.82 

255.10 
255.11 
255.12 
255.13 
255.14 
277.81 
277.82 
277.83 
277.84 
277.89 
282.41 

282.42 

282.49 

282.64 
282.68 
289.52 
289.81 
289.82 
289.89 
331.11 
331.19 
331.82 
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-List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geometric  and 
Arthimetic  Mean  Length  of  Stay  (LOS)— Continued 


Type 


SURG 

SURG 

SURG 

MED 

M^D 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

SURG 
SURG 


DRG  title 


PERC  CARDIO  PROC  W/O  CORONARY  ARTERY  STENT  OR  AMI 

CERVICAL  SPINAL  FUSION  W  CC 

CERVICAL  SPINAL  FUSION  W/O  CC  

ALCOHOUDRUG  ABUSE  OR  DEPENDENCE  W  CC  

ALC/DRUG  ABUSE  OR  DEPEND  W  REHABILITATION  THERAPY  W/6 

CC. 
ALC/DRUG  ABUSE  OR  DEPEND  W/O  REHABILITATION  THERAPY 

W/O  CC 

TRANSIENT  ISCHEMIA  

HEART  ASSIST  SYSTEM  IMPLANT  

PERCUTNEOUS     CARDIOVASULAR     PROC     W     DRUG     ELUTING 

STENT  W  AMI. 
PERCUTNEOUS     CARDIOVASULAR     PROC     W     DRUG     ELUTING 

STENT  W/O  AMI. 
INTRACRANIAL  VASCULAR  PROC  W  PDX  HEMORRHAGE  ... 

VENTRICULAR  SHUNT  PROCEDURES  W  CC  

VENTRICULAR  SHUNT  PROCEDURES  W/O  CC 

SPINAL  PROCEDURES  W  CC  

SPINAL  PROCEDURES  W/O  CC  

EXTRACRANIAL  PROCEDURES  W  CC 

EXTRACRANIAL  PROCEDURES  W/O  CC  

CARDIAC  DEFIB  IMPLANT  W  CARDIAC  CATH  W  AMI/HF/SHOCK 
CARDIAC  DEFIB  IMPLANT  W  CARDIAC  CATH  W/O  AMI/HF/SHOCK 
LOCAL  EXCIS  &  REMOV  OF  INT  FIX  DEV  EXCEPT  HIP  &  FEMUR  W 

CC. 
LOCAL  EXCIS  &  REMOV  OF  INT  FIX  DEV  EXCEPT  HIP  &  FEMUR  W/ 

OCC. 
LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR  PROCEDURE  W  CC 
LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR  PROCEDURE  W/O  CC  


Relative 
weights 


been  supplemented. by  data  trom  19  States  for  low  volume  DRGs 
'  70  contian  cases  mat  could  be  assigned  to  valid  DRGs, 
mean  is  used  only  to  determine  payment  for  transfer  cases, 
nean  is  presented  for  informational  purposes  only, 
lights  are  based  on  Medicare  patient  data  and  may  not  be  apptx)pfiate  for  other  patients. 


Table  6A.— New  Diagnosis  Codes 


Description 


sARS-associated  coronavirus 


'rimary  aldosteronism  

jiucocorticoid-remediable  aldosteronism  

i^onn's  syndrome  

Jartter's  syndrome  

Dther  secondary  aldosteronism  

'rimary  carnitine  deficiency  

iJamitine  deficiency  due  to  inborn  errors  of  metabolism 

atrogenic  camitine  deficiency 

Dther  secondary  camitine  deficiency 

)ther  specified  disorders  of  metabolism  

>ickle-cell  thalassemia  without  crisis 


CC 


I  >ickle-cell  thalassemia  with  crisis 
Other  thalassemia  


I  iickle-cell/Hb-C  disease  with  crisis  

Other  sickle-cell  disease  without  crisis  

i  >plenic  sequestration  

I'rimary  hypercoagulable  state  

!  Secondary  hypercoagulable  state 

( Mher  specified  diseases  of  blood  and  blood-forming  organs 

I  'ick's  disease  

( Mher  frontotemporal  dementia 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 

Y 

Y 

Y 
Y 
N 
Y 
Y 
N 
N 
N 


Oementia  with  Lewy  bodies  (yj 


1.7494 
2.4266 
1.5780 
0.7115 
0.5226 

0.3956 

0.7320 

11.4372 

2.9891 

2.4483 

7.2205 
2.2529 
1.2017 
3.0552 
1.4482 
1.6678 
1.0748 
8.1560 
6.2775 
1.8185 

0.9919 

3.3846 
1.2891 


Geometric 
mean  LOS 


2.30 
3.20 
1.70 
4.30 
7.70 

3.30 

2.70 
8.90 
3.60 

1.80 

14.20 
5.30 
2.80 
6.80 
2.90 
2.70 
1.60 
8.10 
3.90 
4.70 

2.10 

7.40 
2.90 


Arithmetic 
mean  LOS 


MDC 


15 
18 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
15 
16 
15 
16 
15 
16 
16 
16 
16 
16 
16 
16 

1 

1 

1 


DRG 


390 

421,422 
300,  301 
300,  301 
300,  301 
300,  301 
300,  301 
299 
299 
299 
299 
299 

387,2  3892 
395,  396 
387,2  3892 
395,  396 
387,2  3892 
395,  396 
395,  396 
395,  396 
398,  399 
398,  399 
398,  399 
398,  399 
12 
12 
12 


3.40 
5.10 
2.10 
5.80 
9.70 

4.10 

3.40 

17.00 

4.50 

2.50 

17.50 
8.20 
3.60 
9.90 
4.00 
4.10 
2.00 

11.00 
5.80 
7.00 

2.90 

11.20 
400 
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Table  €A.— New  Diagnosis  Codes— Continued 


Diagnosis 
code 


Description 


CC 


MDC 


DRG 


348.30 

348.31 

348.39 

358.00 
358.01 
414.07 
458.21 
458.29 
480.31 


493.81 
493.82 
1517.3 
530.20 
530.21 
530.85 
600.00 
600.01 
600.10 
600.11 
600.20 
600.21 
600.90 
600.91 
607.85 
674.50 

674.51 


674.52 


674.53 

674.54 

719.7 

728.87 

728.88 

752.81 

752.89 


766.21 
766.22 
767.11 
767.19 
779.83 
780.93 
780.94 
781.94 
785.52 
788.63 

790.21 

790.22 

790.29 

799.81 
799.89 
850.11 

850.12 

959.11 


Encephalopathy,  unspecified  

Metabolic  encephalopathy  ^ ^ 

CDther  encephalopathy 

Myasthenia  gravis  without  (acute)  exacerbation  

Myasthenia  gravis  with  (acute)  exacert)ation 

Coronary  atherosclerosis,  of  bypass  graft  (artery)  (vein)  of  transplanted  heart 

Hypotension  of  hemodialysis  

Other  iatrogenic  hypotension  „ 

Pneumonia  due  to  SARS-associated  coronavirus 

Exercise  induced  bronchospasm 

Cough  variant  asthma 

Acute  chest  syndrome  

Ulcer  of  esophagus  without  bleeding 

Ulcer  of  esophagus  with  bleeding 

Barrett's  esophagus 

Hypertrophy  (benign)  of  prostate  without  urinary  obstruction  

Hypertrophy  (benign)  of  prostate  with  urinary  obstruction  

Nodular  prostate  without  urinary  obstruction  

Nodular  prostate  with  urinary  obstruction  ^ 

Benign  localized  hyperplasia  of  prostate  without  urinary  obstmction  

Benign  localized  hyperplasia  of  prostate  with  urinary  obstruction  

Hyperplasia  of  prostate,  unspecified,  without  urinary  obstruction  

Hyperplasia  of  prostate,  unspecified,  with  urinary  obstruction  

Peyronie's  disease  

Peripartum  cardiomyopathy,  unspecified  as- to  episode  of  care  or  not  applica- 
ble. 

Peripartum  cardiomyopathy,  delivered,  with  or  without  mention  of  antepartum 
condition. 

Peripartum  cardiomyopathy,  delivered,  with  mention  of  postpartum  condition  .. 


Peripartum  cardiomyopathy,  antepartum  condition  or  complication 
Peripartum  cardiomyopathy,  postpartum  condition  or  complication 

Difficulty  in  walking 

Muscle  weakness 

Rhabdomyolysis 

Scrotal  transposition  , 

Other  specified  anomalies  of  genital  organs  

Post-temi  infant _ 

Prolonged  gestation  of  infant  

Epicranial  subaponeurotic  hemorrhage  (massive)  

(Jther  injuries  to  scalp 

Delayed  separation  of  umbilical  cord 

Memory  loss 

Earty  satiety ; 

Facial  weakness  j. 

Septic  shock 

Urgency  of  urination 

Impaired  fasting  glucose ..... 

Impaired  glucose  tolerance  test  (oral) 

Other  abnormal  glucose 

Decreased  libido  

Other  ill-defined  conditions  

Concussion,  with  loss  of  consciousness  of  30  minutes  or  less  

Concussion,  with  loss  of  consciousness  from  31  to  59  minutes  .... 

Other  injury  of  chest  wall  


1 

16,  17 

25 

489  = 

1 

1 

16,  17 

25 

489  = 

) 

1 

16,  17 

25 

4893  . 

1 

12 

1 

12 

5 

132,133 

5 

141, 

142  . 

5 

141,142 

4 

89.  90,  91 

15 

390 

25 

489 

4 

96,  97,  98 

4 

96,  97,  98 

4 

92,93 

6 

176 

6 

176 

6 

176 

12 

348, 

349 

12 

348, 

349 

12 

348, 

349 

12 

348, 

349 

12 

348, 

349 

12 

348, 

349 

12 

348, 

349 

12 

348, 

349 

12 

352 

14 

469 

14 

370, 

371, 

372. 

374, 

375 

14 

370, 

371, 

372, 

374, 

375 

14 

383, 

384 

14 

376, 

377 

8 

247 

8 

247 

8 

248 

12 

352 

12 

352 

13 

358, 
369 

359,  - 

15 

391 

15 

391 

15 

3R9 

15 

391 

15 

391 

23 

463, 

464 

23 

463, 

464 

1 

34,35 

18 

416, 

417 

11 

325, 
327 

326, 

10 

296, 
298 

297, 

10 

296, 
298 

297,   . 

10 

296, 
298 

297, 

23 

467 

23 

467 

1 

31 ,  32,  33 

24 

487 

1 

31,32,33 

24 

487 

21 

444, 

445,446 

24 

487 

45596 


Diagnosis 
code 


959,12 

959.13 

959.14 

959  19 

996.57 
W01.82 

V04.81 
V04.82 

V04  89 

VI  5.87 

V25.03 

V43.21 

V43.22 

V45.85 

V53.90 

V53.91 

V53.99 

V54.C1 

V54.02 

V54.09 

V58.63 

V58.64 

V58.65 

V64.41 

V64.42 

V64.43 

V65.11 

V65.19 

V65.46  i 


'  The  SARS- 
2  Classified  a< 
^Classified  a; 


Procedure 
code 


00.15 
37.51 
37.52 
37.53 
37.54 

68.31 


68.39 


81.62 
81.63 
81.64 


*  Nonoperatinc 

'  Nonoperatinc 

81.61). 


Diagnosis 
code 


255.1 
277.8 
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Table  6A. — New  Diagnosis  Codes — Continued 


Description 


Other  injury  of  abdomen  

Fracture  of  corpus  cavernosum  penis 


Other  Injury  of  external  genitals 


Other  injury  of  other  sites  of  trunk 


Complication,  Due  to  insulin  pump  

Exposure  to  SARS-associated  coronavirus 


Need  for  prophylactic  vaccination  and  inoculation,  Influenza  

Need  for  prophylactic  vaccination  and  inoculation,  Respiratory  svnctial  virus 
(RSV). 

Need  for  prophylactic  vaccination  and  inoculation.  Other  viral  diseases  :.. 

History  of  Extracorporeal  Membrane  Oxygenation  (ECMO)  

Encounter  for  emergency  contraceptive  counseling  and  preschption 

Organ  or  tissue  replaced  by  other  means.  Heart  assist  device  

Organ  or  tissue  replaced  by  other  means.  Fully  implantable  artificial  heart 

Insulin  pump  status  

Fitting  and  adjustment,  Unspecified  device  

Fitting  and  adjustment  of  insuli/i  pump 

Fitting  and  adjustment.  Other  device  

Encounter  for  removal  of  internal  fixation  device  

Encounter  for  lengthening/adjustment  of  growth  rod 

Other  aftercare  involving  internal  fixation  device 

Long-term  (current)  use  of  antiplatelet/antithrombotic 

Long-term  (current)  use  of  non-steroidal  anti-inflammatories 

Long-temn  (current)  use  of  steroids  

Laparoscopic  surgical  procedure  converted  to  open  procedure  .» 

Thoracoscopic  surgical  procedure  converted  to  open  procedure  

Arthroscopic  surgical  procedure  converted  to  open  procedure 

Pediatric  pre-birth  visit  for  expectant  mother 

Other  person  consulting  on  behalf  of  another  person 

Encounter  for  insulin  pump  training 


CC 


MDC 


Y 
N 

N 
N 

N 
N 
N 
Y 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


r  jiated  codes  were  created  after  publication  of  the  May  19,  2003  proposed  mie 
■^  a  Major  Problem, 
a  Major  Related  Condition. 

Table  6B.— New  Procedure  Codes 


21 
24 
21 
24 
21 
24 
21 
24 
21 
15 
23 
23 
23 

23 

23 

23 

5 

5 

23 

23 

23 

23 

8 

8 

8 

23 

23 

23 

23 

23 

23 

23 

23 

23 


DRG 


444,  445,  446 

487 

444,  445,  446 

487 

444,  445,  446 

487 

444,  445,  446 

487 

452,  453 

390 

467 

467 

467       - 

467 

467 

467 

144,  145 

144,  145 

467 

467 

467 

467 

249 

249 

249 

465,  466 

465,  466 

465,  466 

467 

467 

467 

467 

467 

467 


Description 


High-dose  infusion  interteukin-2  (IL-2)  

Heart  transplantation !.!!."!!!! 

I  nplantation  of  total  replacement  heart  system  

f  leplacement  or  repair  of  thoracic  unit  of  total  replacement  heart  system  

Fleplacement  or  repair  of  other  implantable  component  of  total  replacement 

heart  system. 
I  aparoscopic  supracervical  hysterectomy  (LSH)  


( ther  subtotal  abdominal  hysterectomy,  NOS 


F  usion  or  refusion  of  2-3  vertebrae  

F  usion  or  refusion  of  4-8  vertebrae  

F  usion  or  refusion  of  9  or  more  vertebrae 


OR 


N* 

Y 

5 

Y 

Y 


N' 

Ni 


MDC 


17 

PRE 

525 

5 

5 

13 

14 
13 

14 


DRG 


492 
103 

525 
525 

354,  355,  357, 

358,  359 

375 

354,  355,  357. 

358,  359 

375 


room  procedure,  but  affects  DRG. 

room  procedure  code.  The  DRG  assignment  is  made  based  on  the  specific  fusion  or  refusion  (81.00-81.08,  81.30-81.39, 

Table  6C.— Invalid  Procedure  Codes 


Description 


HyperakJosteronism  

Dther  specified  disorders  of  metabolism 


CC 


MDC 


10 
10 


DRG 


300,301 
299 
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Table  6C.— Invalid  Procedure  Codes— Continued 


Diagnosis 
code 


282.4 

289.8 
331.1 
348.3 


Description 


Thalassemias 


Other  specified  diseases  of  blood  and  blood-forming  or^ns 

Pick's  disease  

Encephalopathy,  unspecified  


358.0  Myasthenia  gravis 

458.2  Iatrogenic  hypotension 

530.2  Ulcer  of  esophagus 

600.0  Hypertrophy  (benign)  of  prostate 

600.1  Nodular  prostate 

600.2  Benign  localized  hyperplasia  of  prostate 
600.9  Hyperplasia  of  prostate,  unspecified 
719.70  Difficulty  in  walking,  site  unspecified 

719.75  Difficulty  in  walking,  pelvic  region  and  thigh 

719.76  j  Difficulty  in  walking,  lower  leg  

719.77  I  Difficulty  in  walking,  ankle  and  foot  

719.78  j  Difficulty  in  walking,  other  specified  sites  

719.79  I  Difficulty  in  walking,  multiple  sites  

752.8    i  Other  specified  anomalies  of  genital  organs 


CC 


MDC 


DRG 


766.2 
767.1 
790.2 
799.8 
850.1 

959.1 

V04.8 

V43.2 
V53.9 
V54.0 
V64.4 
V65.1 


Post  term  infant,  not  Sheavy  for  dates^  

Injuries  to  scalp  

Abnormal  glucose  tolerance  test 

Other  ill-defined  conditions  

Concussion,  with  brief  loss  of  consciousness 


Injury,  trunk 


N 
N 
N 

Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
Y 


15 

16 

16 

1 

1 

25 

1 

5 

6 

12 

12 

12 


387,13891 
395,  396 
398,  399 
12 

16,  17 
4892 
12 

141,  142 
176 

348,349 
348,349 
348,  349 


Need  for  prophylactic  vaccination  and  inoculation  against  certain  viral  dis- 
ease, Influenza. 

Organ  or  tissue  replaced  by  other  means.  Heart 

Fitting  and  adjustment  of  other  device.  Other  and  unspecified  device  

Aftercare  involving  removal  of  fracture  plate  or  other  internal  fixation  device  ... 

Laparoscopic  surgical  procedure  converted  to  open  procedure 

Person  consulting  on  tiehalf  of  another  person 


1  Classified  as  a  Major  Problem. 

2  Classified  as  a  Major  Related  Condition. 


12  348,  349 
8  247 
8  247 
8  247 
8  247 
8  247 
8     247 

12  352 

13  I  358,  359,  369 
15     391 

15  1  391 


10 
23 
1 
24 
21 
24 
23 


296,  297.  298 

467 

31.32,  33 

487 

444,  445,  446 

487 

467 

144.  145 


23     467 

8  !  249 

23  \  467 

23  I  467 


Table  6D.— Invalid  Procedure  Codes 


Procedure 
code 


37.5 
68.3 


Description 


Heart  transplantation 

Subtotal  abdominal  hysterectomy 


OR 


MDC 


DRG 


PRE     103 

13  354,  355.  357. 
358,  359 

14  375 


Table  6E.— Revised  Diagnosis  Code  Titles 


Diagnosis 
code 


282.60 
282.61 
282.62 
282.63 
282.69 
414.06 
491 .20 
491.21 
493.00 
493.02 
493.10 
493.12 
493.20 
493.22 
493.90 
493.92 


Description 


Sickle-cell  disease,  unspecified  

Hb-SS  disease  without  crisis  

Hb-SS  disease  with  crisis  

Sickle-cell/Hb-C  disease  without  crisis  

Other  sickle-cell  disease  with  crisis 

Of  native  coronary  artery  of  transplanted  heart  

Obstructive  chronic  bronchitis,  without  exacert)ation  

Obstructivechronic  bronchitis,  with  (acute)  exacerbation 

Extrinsic  asthma,  unspecified  

Extrinsic  asthma,  with  (acute)  exacertiation 

Intrinsic  asthma,  unspecified 

Intrinsic  asthma,  with  (acute)  exacerbation  

Chronic  obstructive  asthma,  unspecified  

Chronic  obstructive  asthma,  with  (acute)  exacerbation  .., 

Asthma,  unspecified ;.... 

Asthma,  unspecified,  with  (acute)  exacerbation 


DRG 


395.  396 

395.  396 

395,  396 

395.  396 

395,  396 

132,  133 

88 

88 

96.  97,  98 

96,  97,  98 

96,  97.  98 

96.  97,  98 

88 

88 

96,  97,  98 

96,  97,  98 
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Table  6E.— Revised  Diagnosis  Code  Titles— Continued 


Diagnosis 
code 


Description 


CC 


MDC 


DRG 


V06.1 
V06.5 


)iphtheria-tetanus-pertussis,  combined  [DTP]  [DtaP] 
"etanus-diphtheria  [TdHDT]  


23 
23 


467 
467 


Table  6F.— Revised  Procedure  Code  Titles 


Procedure 
code 


Description 


OR 


MDC 


DRG 


37.33 
37.34 
39.79 


xcision  or  destruction  of  other  lesion  or  tissue  of  heart,  open  approach 

ixcision  or  destruction  of  other  lesion  or  tissue  of  heart,  other  approach 

Other  endovascular  repair  (of  aneurysm)  of  other  vessels  


5 

108 

5 

516,  517, 

518 

1 

1.2,3 

5 

110,  111 

11 

315 

21 

442,443 

24 

486 
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TABLB'6G.-ADDITIONS  TO  THE  CC  EXCLUSIONS  LIST 

[CCs  that  are  added  to  the  list  are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  principal 
diagnoses  is  shown  with  an  asterisk,  and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an 
indented  column  immediately  following  the  affected  principal  diagnosis.] 


*01100 

07982 

4803 

♦01170 

.07982 

4803 

07982 

4803 

♦01145 

07982 

4803 

♦01215 

4803 

♦01123 

07982 

4803 

♦01193 

07982 

♦01101 

07982 

4803 

♦01171 

07982 

4803 

07982 

4803 

♦01146 

07982 

4803 

♦01216 

4803 

♦01124 

07982 

4803 

♦01194 

07982 

♦01102 

07982 

4803 

♦01172 

07982 

4803 

07982 

4803 

♦01150 

07982 

4803 

♦01280 

4803 

♦01125 

07982 

4803 

♦01195 

07982 

♦01103 

07982 

4803 

♦01173 

07982 

4803 

07982 

4803 

♦01151 

07982 

4803 

♦01281 

4803 

♦01126 

07982 

4803 

♦01196 

07982 

♦01104 

07982 

4803 

♦01174 

07982 

4803 

07982 

4803 

♦01152 

07982 

4803 

♦01282 

4803 

♦01130 

07982 

4803 

♦01200 

07982 

♦01105 

07982 

4803 

♦01175 

07982 

4803 

07982 

4803 

♦01153 

07982 

4803 

♦01283 

4803 

♦01131 

07982 

4803 

♦01201 

07982 

♦01106 

07982 

4803 

♦01176 

07982 

4803 

07982 

4803 

♦01154 

07982 

4803 

♦01284 

4803 

♦01132 

07982 

4803 

♦01202 

07982 

♦OHIO 

07982 

4803 

♦01180 

07982 

4803 

07982 

4803 

♦01155 

07982 

4803 

♦01285 

4803 

♦01133 

07982 

4803 

♦01203 

07982 

♦01111 

07982 

4803 

♦01181 

07982 

4803 

07982 

4803 

♦01156 

07982 

4803 

♦01286 

4803 

♦01134 

, 07982 

4803 

♦01204 

07982 

♦01112 

07982 

4803 

♦01182 

07982 

4803 

07982 

4803 

♦01160 

07982 

4803 

♦01790 

4803 

♦01135 

07982 

4803 

♦01205 

07982 

♦01113 

07982 

4803 

♦01183 

07982 

4803 

07982 

4803 

♦01161 

07982 

4803 

♦01791 

4803  * 

♦01136 

07982 

4803 

♦01206  / 

07982 

♦01114 

07982 

4  803 

♦01184 

07982 

4803 

07982 

4803 

♦01162 

07982 

4803 

♦01792 

4803 

♦01140 

07982 

4803 

♦01210 

07982 

♦01115 

07982 

4803 

♦01185 

07982 

4803 

07982 

4803 

♦01163 

07982 

4803 

-♦01793 

4803 

♦01141 

07982 

4803 

♦01211 

07982 

♦01116 

07982 

4803 

♦01186 

07982 

4803 

07982 

4803 

♦01164 

07982 

4803 

♦01794 

4803 

♦01142 

07982 

4803 

♦01212 

07982 

♦01120 

07982 

4803 

♦01190 

07982 

48C3 

07982 

4803 

♦01165 

07982 

4803 

♦01795 

4803 

♦01143 

07982 

4803 

♦01213 

07982 

♦01121 

07982 

4803 

♦01191 

07982 

4803 

07982 

4803 

♦01166 

07982 

4803 

♦01796 

4803 

♦01144 

07982 

-  4803 

♦01214 

07982 

♦01122 

07982 

4803 

♦01192 

07982 

4803 

45600 
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♦( 

212 

35801 

28249 

♦2821 

2830 

28249 

07982 

*25091 

28264 

28241 

28310 

28264 

4803 

35800 

28268 

28242 

28311 

28268 

♦( 

310 

35801 

♦2809 

28249 

28319 

♦28263 

07982 

♦25092 

28241 

28264 

2832 

28241 

4803 

35800 

28242 

28268 

2839 

28242 

*( 

391 

35801 

28249 

♦2822 

284  0 

2824^ 

07982 

♦25093 

28264 

28241 

2848  , 

28264 

4803 

35800 

28268 

28242 

2849 

28268 

♦G 

7982 

35801 

♦2810 

28249 

2850 

■  ^28264 

07982 

♦2515 

28241 

28264 

2851 

2800 

*0 

7989 

53021 

28242 

28268 

♦28249 

2814 

07982 

♦25510 

28249 

♦2823 

2800 

2818 

*1 

1505 

2550 

28264 

28241 

2814  " 

-   28241 

07982 

2580 

28268 

28242 

2818 

28242 

4803 

2581 

♦2811 

28249 

28241 

28249 

♦1 

1515 

2588 

28241 

28264 

28242 

28260 

D7982 

2589 

28242 

28268 

28249 

28261 

1803 

♦25511 

28249 

♦28241 

28260 

28262 

♦1 

L595 

2550   ' 

28264 

2800 

28261 

28263 

37982 

.   2580 

28268 

2814 

28262 

28264 

1803 

2581 

♦2812 

2818 

28263 

28268 

*1 

221 

2588 

28241 

28241 

28264 

28269 

)7982 

2589 

28242 

28242 

28268 

2830 

1803 

♦25512 

28249 

28249 

28269 

28310 

*1 

104 

2550 

28264 

28260 

2830 

28311 

)7982 

2580 

28268 

28261 

28310 

28319 

:8(J3 

2581 

♦2813 

28262 

28311 

2832 

*1 

(63 

2588 

28241 

28263 

28319 

2839 

17982 

2589 

28242 

28264 

2832 

2840 

803 

♦25513 

28249 

28268 

2839 

2848 

*2 

i060 

2550 

28264 

28269 

2840 

2849 

5800 

2580 

28268 

2830 

2848 

2850 

5801 

2581 

♦2814 

28310 

2849 

2851 

♦21 

061 

2588 

28241 

28311 

2850 

♦28268 

5800 

2589 

28242 

28319 

2851 

2800 

5801 

♦25514 

28249 

2832 

♦2825 

2814 

*2: 

062 

2550 

28264 

2839 

28241 

2818 

5800 

2580 

28268 

2840 

28242 

28241 

5801 

2581 

♦2818 

2848 

28249 

28242 

*2\ 

063 

2588 

28241 

2849 

28264 

28249 

5800 

2589 

28242 

2850 

28268 

28260 

5801 

♦2800 

28249 

2851 

♦28260 

28261 

*2! 

080 

28241 

28264 

♦28242 

28241 

28262 

5800 

28242 

28268 

2800 

28242 

28263 

5801 

28249 

♦2819 

2814 

28249 

28264 

*2l 

081 

28264 

28241 

2818 

28264 

28268 

'■ 

5800 

28268 

28242 

28241 

28268 

28269 

2 

5801 

♦2801 

28249 

28242 

♦28261 

2830 

♦25 

082 

28241 

28264 

28249 

28241 

28310 

3 

5800 

28242 

28268 

28260 

28242 

28311 

3 

5801 

28249 

♦2820 

28261 

28249 

28319 

*25 

083 

28264 

28241 

28262 

28264 

2832 

3 

5800 

28268 

28242 

28263 

.28268 

2839 

3 

5801 

♦2808 

28249 

28264 

♦28262 

2840 

*25 

090 

28241 

28264 

28268 

28241 

2848 

3 

5800 

28242 

28268 

28269 

28242 

2849 

• 
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2850 

28241 

28264 

2866 

2880 

28982 

2851 

28242 

28268 

2867 

2881 

♦33182 

" 

♦28269 

28249 

♦2859 

2869 

28981- 

3314 

28241 

28264 

28241 

2870 

28982 

♦34830 

28242 

28268 

28242 

2871 

♦28989 

34982 

28249 

♦2840 

28249 

2872 

2800 

♦34831 

28264 

28241 

28264 

2873 

2814 

34982 

28268 

28242 

28268 

2874 

2818 

♦34839 

♦2827 

28249 

♦2880 

2875 

28241 

34982 

28241 

28264 

28981 

2878 

28242 

♦34989 

28242 

28268 

28982 

2879 

28249 

35800 

28249 

♦2848 

♦2881 

2880 

28260 

35801 

28264 

28241 

28981 

2881 

28261 

♦3499 

28268 

28242 

28982 

28981 

28262  . 

35800 

♦2828 

28249 

♦2882 

28982 

28263 

35801 

28241 

28264 

28981 

♦28982 

28264 

♦35800 

28242 

28268 

28982 

2800 

28268 

35800 

-  28249 

♦2849 

♦2883 

2814 

28269 

35801 

28264 

28241 

28981 

2818 

2830 

3581 

28268 

28242 

28982 

28241 

28310 

♦35801 

♦2829 

28249 

♦2888 

28242 

28311 

35800 

28241 

28264 

28981 

28249 

28319 

35801 

28242 

28268 

28982 

28260 

2832 

3581 

28249 

♦2850 

♦2889 

28261 

2839 

♦3581 

28264 

28241 

28981 

28262 

2840 

35800 

28268 

28242 

28982 

28263 

2848 

35801 

♦2830 

28249 

♦28981 

28264 

2849 

♦4560 

28241 

28264 

2800 

28268 

2850 

53021 

^ 

28242 

28268 

2814 

28269 

2851 

♦4800 

28249 

♦2851 

2818 

2830 

2860 

07982 

28264 

28241 

28241 

28310 

2861 

4803 

28268 

28242  - 

28242 

28311 

.2862 

♦4801 

♦28310 

28249 

28249 

28319 

2863 

07982 

28241 

28264 

28260 

2832 

2864 

4803 

28242 

28268 

28261 

2839 

.  2865 

♦4802 

28249 

♦28521 

28262 

2840 

2866 

07982 

28264 

28241 

28263 

2848 

2867 

4803 

28268 

28242 

28264 

2849 

2869 

♦4803 

♦28311 

28249 

28268 

2850 

2870 

4803 

28241 

28264 

28269 

2851 

2871 

♦4808 

28242. 

28268 

2830 

2860 

2872 

07982 

28249 

♦28522 

28310 

2861 

2873 

4803 

« 

28264 

28241 

28311 

2862 

2874 

♦4809 

28268 

28242 

28319 

2863 

2875 

07982 

♦28319 

28249 

2832 

2864 

2878 

4803 

28241   . 

28264 

2839 

2865 

2879 

♦481 

28242 

28268 

2840 

2866 

2880 

07982 

28249 

♦28529 

2848 

2867 

2881 

4803 

28264 

28241 

2849 

2869 

28981 

♦4820 

• 

28268 

28242 

2850 

2870 

28982 

07982 

♦2832 

28249 

2851 

2871 

♦2899 

4803 

28241 

28264 

2860 

2872 

28241 

♦4821 

28242 

28268 

2861 

2873 

28242 

07982 

28249 

♦2858 

2862  . 

2874 

28249 

4803 

28264 

28241 

2863 

2875 

28264 

♦4822 

28268 

28242 

2864 

2878 

28268 

07982 

♦2839 

28249 

2865 

2879 

28981 

4803 

45602 

Federal 
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August  1, 
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'48230 

♦4846 

07982 

07982 

♦5198 

53401 

07982 

07982 

4803 

4803 

07982 

53410 

4803 

4803 

♦4954 

♦5070 

4803 

53411 

'48231 

*4847 

07982 

07982 

♦5199 

53420 

07982 

07982 

4803 

4803 

07982 

53421 

4803 

4803 

♦4955 

♦5071 

4803 

53431 

48232 

♦4848 

07982 

07982 

♦53020 

53440 

07982 

07982 

4803 

4803 

4560 

53441 

4803 

4803 

♦4956 

♦5078  . 

53021 

53450 

• 

48239 

*485 

07982 

07982 

5307 

53451 

07982 

07982 

4803 

4803 

53082 

53460 

4803 

4803 

♦4957 

♦5080 

53100 

53461. 

1 

48240 

*486 

07982 

07982 

53101 

53471 

07982 

07982 

4803 

4803 

53110 

53491 

4803 

4803 

♦4958 

♦5081 

53111 

53501 

1 

48241 

♦4870 

07982 

07982 

53120 

53511 

07982 

07982 

4803 

4803 

53121 

53521 

« 

4803 

4803 

♦4959 

♦5088  ^ 

53131 

53531 

i 

48249 

♦4871 

07982 

07982 

53140 

53541 

07982 

07982 

4803 

4803 

53141 

53551 

4803 

4803 

♦496 

♦5089 

53150 

53561 

* 

48281 

♦49381 

07982 

07982 

53151 

53783 

07982 

49301 

4803 

4803 

53160 

53784 

4803 

49302 

♦500 

♦5171 

53161 

56202 

* 

48282 

49311 

07982 

07982 

53171 

56203 

07982 

49312 

4803 

4803 

53191 

56212 

4803 

49320 

♦501 

♦5173 

53200 

56213 

* 

48283 

49321 

07982 

2800 

53201 

5693 

07982 

49322 

4803 

2814 

53210 

56985 

4803 

49391 

♦502 

2818 

53211 

56986 

♦ 

48284 

49392 

07982 

28241 

53220 

5780 

07982 

♦49382 

4803 

28242 

53221 

5781 

4803 

49301 

♦503 

28249 

53231 

5789 

* 

48289 

49302 

07982 

28260 

53240 

♦53021 

07982 

49311 

4803 

28261 

53241 

4560 

4803 

49312 

♦504 

28262 

53250 

53021 

* 

1829 

49320 

07982 

28263 

53251 

5307 

07982- 

49321 

4803 

28264 

53260 

53082 

4803 

49322 

♦505 

28268 

53261 

53100 

* 

1830 

49391 

07982 

28269 

53271 

53101 

07982 

49392 

4803 

2830 

53291 

53110 

4803 

♦4940 

♦5060 

28310 

53300 

53111 

♦ 

1831 

07982 

07982 

28311 

53301 

53120 

07982 

4803 

4803 

28319 

53310 

53121 

4803 

♦4941 

♦5061 

2832 

53311 

53131 

* 

1838 

07982 

07982 

2839 

53320 

53140 

07982 

4803 

4803 

2840 

53321 

53141 

4803 

♦4950 

♦5062 

2848 

53331 

53150 

* 

[841 

07982 

07982 

2849 

53340 

53151 

07982 

4803 

4803 

2850 

53341 

53160 

4803 

♦4951 

♦5063 

2851 

53350 

53161 

*, 

843 

07982 

07982 

♦5178 

53351 

53171 

07982 

4803 

4803 

07982 

53360 

53191 

4803 

♦4952 

♦5064 

4803 

53361 

53200 

*, 

845 

07982 

07982 

♦51889 

53371 

53201 

07982 

4803   • 

4803 

07982 

53391 

53210 

- 

4803 

♦4953 

♦5069 

4803 

53400 

53211 
> 
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53220 

5780 

53400 

53021 

♦53320 

53021 

53221 

5781 

53401 

♦53i60 

53021 

♦53471 

53231 

5789 

53410 

53021 

♦53321 

53021 

53240 

♦5307 

53411 

♦53161 

53021 

♦53490 

53241 

53021 

53420 

53021 

♦53330 

53021 

53250 

♦53082 

53421 

♦53170 

53021 

♦53491 

53251 

53021 

53431 

53021 

♦53331 

53021 

53260 

♦53085 

53440 

♦53171 

53021 

♦53501 

53261 

4560 

53441 

53021 

♦53340 

53021 

53271 

53021 

53450 

♦53190 

53021 

♦53511 

53291 

5307 

53451 

53021 

♦53341 

53021 

53300 

53082 

-  53460 

♦53191 

53021 

♦53521 

53301 

53100 

53461 

53021 

♦53350 

53021 

53310 

53101 

53471 

♦53200 

53021 

♦53531 

53311 

53110 

53491 

53021 

♦53351 

53021 

53320 

53111 

.  53501 

♦53201 

53021 

♦53541 

53321 

53120 

53511 

53021 

♦53360 

53021 

53331 

53121 

53521 

♦53210 

53021 

♦53551 

53340 

53131 

53531 

53021 

♦53361 

53021 

53341 

53140 

53541 

♦53211 

53021 

♦53561 

53350 

53141 

53551 

53021 

♦53370 

53021 

53351 

53150 

53561 

♦53220 

53021 

♦53783 

53360 

53151 

53783 

53021 

♦53371 

53021 

53361 

53160 

53784 

♦53221 

53021 

♦53789 

53371 

53161 

56202 

53021 

♦53390 

53021 

53391 

53171 

56203 

♦53230 

.53021 

♦5379 

53400  ' 

53191 

56212 

53021 

♦53391 

53021 

53401 

53200 

56213 

♦53231 

53021 

♦56202 

53410 

53201 

5693 

53021 

♦53400 

53021   .- 

53411 

53210 

.   56985 

♦53240 

53021 

♦56203 

53420 

53211 

56986 

53021 

♦53401 

53021 

53421 

53220 

5780 

♦53241 

53021 

♦56212 

53431 

53221 

5781 

53021 

_  ^53410 

53021 

53440 

53231 

5789 

♦53250 

53021 

♦56213 

53441 

53240 

♦53100 

53021 

♦53411 

53021 

53450 

53241 

53021 

♦53251 

53021 

♦5693 

53451 

53250 

♦53101 

53021 

♦53420  '  ■ 

53021 

53460 

53251 

53021 

♦53260 

53021 

♦56985 

53461 

53260 

♦53110 

53021 

♦53421 

53021 

53471 

53261 

53021 

♦53261 

53021 

♦5780 

53491 

53271 

♦53111 

53021 

♦53430 

53021 

53501 

53291 

53021 

♦53270 

53021 

♦5781 

53511 

53300 

♦53120 

53021 

♦53431 

53021 

53521  ^ 

53301 

53021 

♦53271 

53021 

♦5789 

53531 

53310 

♦53121 

53021 

♦53440 

53021 

53541 

53311 

53021 

♦53290 

53021 

♦60000 

53551 

53320 

♦53130 

53021 

♦53441 

5960 

53561 

53321 

53021 

♦53291 

53021 

5996 

53783 

53331 

♦53131 

53021 

♦53450 

6010 

53784 

53340 

53021 

♦53300 

53021 

6012 

56202 

53341 

♦53140 

53021 

♦53451 

6013 

56203 

53350 

53021 

♦53301 

53021 

6021 

56212 

53351 

♦53141 

53021 

♦53460 

78820 

,  56213 

53360 

53021 

♦53310 

53021 

78829 

5693 

53361 

♦53150 

53021 

♦53461 

♦60001 

56985 

53371 

53021 

♦53311 

•53021 

5960 

56986 

53391 

♦53151 

53021 

♦53470 

5996 

45604 
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6010 

6021 

67452 

♦66944 

67452 

67451 

6012 

78820 

67453 

67450 

67453 

67452 

6013 

78829 

67454 

67451 

67454 

67453 

. 

6021 

♦60785 

♦64891  ' 

67452 

♦66994 

67454 

78820 

5970 

67450 

67453 

67450 

♦67452 

78829 

5994 

67451 

67454 

67451 

67400 

^60010 

*64680 

67452 

♦66980 

67452 

67401 

5960 

67450 

67453 

67450 

67453 

67402 

5996 

67451 

67454 

67451 

67454 

67403 

6010 

67452 

♦64892 

67452 

♦67400 

67404 

6012 

67453 

67450 

67453 

67450 

67450 

6013 

67454 

67451 

67454 

67451 

67451 

6021 

♦64681 

67452 

♦66981 

67452. 

67452 

78820 

67450 

67453 

67450 

67453 

67453 

78829 

67451 

67454 

67451 

67454 

67454 

'60011 

67452 

♦64893 

67452 

♦67401 

♦67453 

5960 

67453 

67450 

67453 

67450 

67400 

5996 

67454 

67451 

67454 

67451 

67401 

^ 

6010 

♦64682 

67452 

♦66982 

67452 

67402  - 

6012 

67450 

67453 

67450 

67453 

67403 

6013 

67451 

67454 

67451 

67454 

67404 

6021 

67452 

♦64894 

67452 

♦67402 

67450 

78820 

67453 

67450 

67453 

67450 

67451 

78829 

67454 

67451 

67454 

67451 

67452 

: 

60020 

♦64683 

67452 

♦66983 

67452 

,  67453 

5960 

67450 

67453 

67450 

67453 

67454 

5996 

67451 

67454 

67451 

67454 

♦67454 

6010 

67452 

♦650 

67452 

♦67403 

67400 

6012 

67453 

67450 

67453 

67450 

67401 

6013 

67454 

67451 

67454 

67451 

67402 

6021 

♦64684 

67452 

♦66984 

67452 

67403 

78820 

67450 

67453 

67450 

67453 

67404 

78829 

67451 

67454 

67451 

67454 

67450 

t 

60021 

67452 

♦66940 

67452 

♦67404 

67451 

» 

5960 

67453 

67450 

67453 

67450 

67452 

5996 

67454 

67451 

67454 

67451 

67453 

6010 

♦64690 

67452 

♦66990 

67452 

67454 

6012 

67450 

67453 

67450 

67453 

♦7197 

6013  ^ 

67451 

67454 

67451 

67454 

6960 

6021 

67452 

♦66941 

67452 

♦67450 

71100 

78820 

67453 

67450 

67453 

67400 

71101 

78829 

67454 

67451 

67454 

67401 

71102 

♦ 

60090 

♦64691 

67452 

♦66991 

67402 

71103 

5960 

67450 

67453 

67450 

67403 

71104 

• 

5996 

67451 

67454 

67451 

67404 

71105 

6010 

67452 

♦66942 

67452 

67450 

71106 

6012   • 

67453 

67450 

67453 

67451 

71107 

6013 

67454 

67451 

67454 

67452 

71108 

6021 

♦64693 

67452 

♦66992 

67453 

71109 

78820 

67450 

67453 

67450 

67454 

71160 

78829 

67451 

67454 

67451 

♦67451 

71161 

* 

50091 

67452 

♦66943 

67452 

67400 

71162 

5960 

67453 

67450 

67453 

67401 

71163 

5996 

67454 

67451 

67454 

67402 

71164 

6010 

♦64890 

67452 

♦66993   . 

67403 

71165 

6012 

67450 

67453 

67450 

67404 

71166 

6013   . 

67451 

67454 

67451 

67450 

71167 

• 
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71168 

♦7679 

7754 

78552 

78003 

85012 

71169 

76711 

7755 

78559 

7801 

.  ♦80015 

7141 

♦77981 

7756 

7863 

78031 

85011 

7142 

76711 

7757 

78820 

^  78039 

85012 

71430 

♦77982 

7760 

78829 

7817 

♦80016 

71431 

76711 

7761 

7895 

7854 

85011 

71432 

♦77983 

7762 

7907 

78550 

85012 

71433 

76501 

7763 

7911 

78551 

♦80019 

♦7280 

76502 

7771 

7913 

78552 

85011 

72888 

76503 

7772 

7991 

78559 

85012 

♦72811 

76504 

7775 

7994 

7863 

♦80020 

72888   , 

76505 

7776 

♦78099 

78820 

85011 

♦72812 

76506 

7780 

78552 

78829 

85012 

72888 

76507 

7790 

♦78550 

7895 

♦80021 

♦72813 

76508 

7791 

78552 

7907 

85011 

72888 

7670 

7797 

♦78551 

7911 

85012 

♦72819 

76711 

♦77989 

78552 

7913 

♦80022 

72888 

7685 

76711 

♦78552 

7991 

85011 

♦7282 

769 

♦78091 

04082 

7994 

85012 

72888 

7700 

78552 

78550 

♦80000 

♦80023 

♦7283 

7701 

♦78092 

78551 

85011 

85011 

72888 

7702 

78552 

78552 

■  85012 

85012 

♦72881 

7703 

♦78093 

78559 

♦80001 

♦80024 

72888 

7704 

04082 

♦78559 

85011 

85011 

♦72886 

7705 

44024 

78552 

85012 

85012 

72888 

7707 

78001 

♦7859 

♦80002 

♦80025 

♦72888 

77084 

78003 

78552 

85011 

85011 

72888 

7710 

7801 

♦78863 

85012 

85012 

♦74861 

7711 

78031 

78820 

♦80003 
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80230 

80351 

^e0422 

80001 

80072 

80143 

80231 

80352 

8)0423 

80002 

80073 

80144 

80232 

80353 

80424 

80003 

80074 

80145 

80233 

80354 

80425 

80004 

80075 

80146 

80234 

.   80355  . 

80426 

. 

80005 

-   80076 

80149 

80235 

80356 

80429 

80006 

80079 

80150 

80236 

80359 

80430 

80009 

80080 

80151 

80237 

80360 

80431 

J 

80010 

80081 

80152 

80238 

80361  . 

80432 

.. 

BOOH 

80082 

80153 

80239 

80362 

80433 

B0012 

80083 

80154 

8024 

80363 

80434 

* 

30013 

80084 

80155 

8025 

80364 

80435 

B0014 

80085 

80156 

8026 

80365 

80436 

30015 

80086 

80159 

8027 

80366 

80439 

■ 

30016 

80089 

80160 

8028 

80369 

80440 

30019 

80090 

80161 

8029 

80370 

80441 

30020 

80091 

80162 

80300 

80371 

80442 

30021 

80092 

80163 

80301 

80372 

80443 

30022 

80093 

80164 

80302 

80373 

80444 

30023 

80094 

80165 

80303 

80374 

80445 

i0024 

80095 

80166 

80304 

80375 

80446 

10025 

80096 

80169 

80305 

80376 

80449 

10026 

80099 

80170 

80306 

80379 

80450 

10029 

80100 

80171 

80309 

80380 

80451 

10030 

80101 

80172 

80310 

80381 

80452 

10031 

80102 

80173 

80311 

80382 

80453 
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80454 

85115 

85186 

85259 

♦85103 

♦85126 

80455 

85116 

85189 

85300 

85011 

85011 

80456 

85119 

85190 

85301 

85012 

85012 

80459 

85120 

85191 

85302 

♦85104 

♦85129 

80460 

85121 

85192 

.  85303 

85011 

85011 

80461 

85122 

85193 

85304 

85012 

85012 

80462 

85123 

85194 

85305 

♦85105 

♦85130 

80463 

85124 

85195 

85306 

85011 

85011 

80464 

85125 

85196 

85309 

85012 

85012 

80465 

85126 

85199 

85310 

♦85106 

♦85131 

80466 

85129 

85200 

85311 

85011 

85011 

80469 

85130 

85201 

85312 

85012 

85012 

80470 

85131 

85202 

85313 

♦85109 

♦85132 

80471 

85132 

85203 

85314 

85011 

85011 

80472 

85133 

85204 

85315 

85012 

85012 

80473 

85134 

85205 

85316 

♦85110 

♦85133 

80474 

85135 

85206 

85319 

85011 

85011 

80475 

85136 

85209 

85400 

85012 

85012 

80476 

85139 

85210 

85401 

♦85111 

♦85134 

80479 

85140 

85211 

85402 

85011 

85011 

80480 

85141 

85212 

85403 

85012 

85012 

80481 

85142 

85213 

85404 

♦85112 

♦85135 

80482 

85143 

85214 

85405 

85011 

85011 

80483  . 

85144 

85215 

85406 

85012 

85012 

80484 

85145 

85216 

85409 

♦85113 

♦85136. 

804  85 

85146 

85219 

85410 

85011 

85011 

80486 

85149 

85220 

85411 

85012 

85012 

80489 

.  85150 

85221 

85412 

♦85114 

♦85139 

80490 

85151 

85222 

85413 

85011 

85011 

. 

80491 

85152 

85223 

85414 

85012 

85012 

80492 

85153 

85224 

85415 

♦85115 

♦85140 

80493  . 

85154 

85225 

85416 

85011 

85011 

80494 

85155 

85226 

85419 

85012 

85012 

80495 

85156 

85229 

♦8502 

♦85116 

♦85141 

80496 

85159 

85230 

85011 

85011 

85011 

80499 

85160 

85231 

85012 

85012 

85012 

8500 

85161 

85232 

♦8503 

♦85119 

♦85142 

.  85011  : 

85162 

85233 

85011 

85011 

85011 

85012 

85163 

85234 

85012 

85012 

85012 

8502 

85164 

85235 

♦8504 

♦85120 

♦85143 

8503 

85165 

85236 

85011 

85011 

85011 

8504 

85166 

85239 

85012 

85012 

85012 

8505 

85169 

85240 

♦8505 

♦85121 

♦85144 

8509 

85170 

85241 

85011 

85011 

85011 

85100 

85171 

85242 

85012 

85012 

85012 

85101 

85172 

85243 

♦8509 

♦85122 

♦85145 

85102 

85173 

85244 

85011 

85011 

85011 

85103 

85174 

85245 

85012 

85012 

85012 

85104 

85175  - 

85246 

♦85100 

♦85123 

♦85146 

85105 

85176 

85249 

85011 

85011 

85011 

85106 

85179 

85250  ^ 

85012 

85012 

85012 

85109 

85180  . 

85251 

♦85101 

♦85124 

♦85149 

85110 

85181 

85252 

85011 

85011 

85011 

85111 

85182 

85253 

85012 

85012 

85012 

85112 

85183 

85254 

♦85102 

♦85125 

♦85150 

85113 

85184 

85255 

85011 

85011 

85011 

85114 

85185 

85256 

4 

85012 

85012 

85012 
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»85151 

♦85174 

♦85199 

♦85223 

♦85246 

♦85311 

85011 

85011 

85011 

85011 

85011 

85011 

.  85012 

85012 

85012 

85012 

85012 

85012 

'85152 

•85175 

♦85200 

♦85224 

♦85249 

♦85312 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

'85153 

♦85176 

♦85201 

♦85225 

♦85250 

♦85313 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

85154 

♦85179 

♦85202 

♦85226 

♦85251 

♦85314 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

85155 

♦85180 

♦85203 

♦85229 

♦85252 

♦85315 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

: 

85156 

♦85181 

♦85204 

♦85230 

♦85253 

♦85316 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

1 

85159 

♦85182 

♦85205 

♦85231 

♦85254 

♦85319 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

i 

85160 

♦85183 

♦85206 

♦85232 

♦85255 

♦85400 

85011 

85011 

85011 

85011 

85011 

85011 

J 

85012 

85012 

85012 

85012 

85012 

85012 

« 

85161 

♦85184 

♦85209 

♦85233 

♦85256 

♦85401 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

* 

85162 

♦85185 

♦85210 

♦85234 

♦85259 

♦85402 

85011 

85011 

8S011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

■k 

B5163 

♦85186 

♦85211 

♦85235 

♦85300 

♦85403 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

* 

35164 

♦85189 

♦85212 

♦85236 

♦85301 

♦85404 

85011 

85011 

85011 

85011 

85011 

85011 

85012  . 

85012 

85012 

85012 

85012 

85012 

* 

35165  ' 

♦85190 

♦85213 

♦85239 

♦85302 

♦85405 

- 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

* 

15166 

♦85191 

♦85214 

♦85240 

♦85303 

♦85406 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

* 

15169 

♦85192 

♦85215 

♦85241 

♦85304 

♦85409 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

*\ 

15170 

♦85193 

♦85216 

♦85242 

♦85305 

♦85410 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

*l 

5171 

♦85194 

♦85219 

♦85243 

♦85306 

♦85411 

85011 

85011 

85011 

85011 

85011 

85011 

85012 

85012 

85012 

85012 

85012 

85012 

*i 

5172 

♦85195 

♦85221 

♦85244 

♦85309 

♦85412 

85011 

85011 

85011 

85011 

85011 

85011 

- 

85012 

85012 

85012 

85012 

85012 

85012 

*i 

5173 

♦85196 

♦85222 

♦85245 

♦85310 

♦85413 

85011 

85011 

85011 

85011 

85011 

85011 

•» 

85012 

85012 

85012 

85012 

85012' 

1 

85012 
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♦85414 

80508 

80639 

8052 

80679 

80602 

85011 

80510 

8064 

8053 

8068 

80603 

85012 

80511 

8065 

8054 

8069 

80604 

♦85415 

80512 

80660 

8055 

95200 

80605 

* 

85011 

80513 

80661 

8056 

95201 

80606 

85012 

80514 

80662 

8057 

95202 

80607   • 

♦85416 

80515 

80669 

8058 

95203 

80608 

85011 

80516 

80670 

8059 

.   95204 

80609 

• 

85012 

80517 

80671  - 

80600 

95205 

80610 

♦85419 

80518 

80672 

80601 

95206 

80611 

85011 

8052 

80679' 

80602 

95207 

80612 

85012 

8053 

8068 

80603 

95208 

80613 

♦8738 

8054 

8069 

80604 

95209 

80614 

85011 

8055 

95200 

80605 

95210 

80615 

85012 

8056 

95201 

80606 

95211 

80616 

♦8739 

8057 

95202 

80607 

95212 

80617 

85011 

8058 

95203 

80608 

95213 

80618 

85012 

8059 

95204 

80609 

95214 

80619 

♦8798 

80600 

95205 

80610 

95215 

80620 

85011 

80601 

95206 

80611 

95216 

80621 

85012 

80602 

95.207 

80612 

95217 

80622 

♦8799 

80603 

95208 

80613 

95218 

80623 

85011 

80604 

95209 

80614 

95219 

80624 

85012 

80605 

95210 

80615 

9522 

80625 

♦9050 

80606 

95211 

80616 

9523 

80626 

85011 

80607 

95212  ;. 

80617 

9524 

80627 

85012 

80608 

95213 

80618 

9528 

80628 

♦9251 

80609 

95214 

80619 

9529 

80629 

85011 

80610 

95215 

80620 

.   ^95913 

80630 

85012 

80611 

95216 

80621 

80500 

80631 

♦9252 

80612 

95217 

80622 

80501 

80632 

85011 

80613 

95218 

80623 

80502 

80633 

85012 

80614 

95219 

80624 

80503 

80634 

♦9290 

80615 

9522 

80625 

80504 

80635 

85011 

80616 

9523 

80626 

80505 

80636 

85012 

80617 

9524 

80627 

80506 

80637 

♦9299 

80618 

9528 

80628 

80507 

80638 

85011 

80619 

9529 

80629 

80508 

80639 

85012 

80620 

♦95912 

80630 

80510 

8064 

♦9588 

80621 

80500 

80631 

80511 

8065 

85011 

80622 

80501 

80632 

S0512 

80660 

85012 

80623 

80502 

80633 

80513 

80661 

♦95901 

80624 

80503 

80634 

80514 

80662 

85011 

80625 

80504 

80635 

80515 

80669 

85012 

80626 

80505 

80636 

•  80516 

80670 

♦95909 

80627 

80506 

80637 

80517 

80671 

85011  ■• 

80628 

80507 

80638 

80518 

80672 

85012 

80629 

80508 

80639 

8052 

80679 

♦95911 

80630 

80510 

8064 

8053 

8068 

• 

80500 

80631 

80511 

8065 

8054 

8069 

80501 

80632 

80512 

.  80660 

8055 

95200 

;    80502 

80633 

80513 

80661 

8056 

95201 

80503 

80634 

80514 

80662 

8057 

95202 

80504 

80635 

80515 

80669 

8058 

95203 

80505 

80636 

80516 

80670 

8059 

95204 

80506 

80637 

80517 

80671 

80600 

95205 

80507 

80638 

80518 

80672 

80601 

95206 
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95207 
95208 
95209 
952iO 
95211 
9p212 
)213 
95214 
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9 

9 

9 

9 

9 
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9! 
952 
'9591 
805 


215 
216 
217 
218 

19 

322 

23 

24 

28 

9 
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00 
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80 
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80 

80^0 
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80 
805 
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805 
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806 
806 
806 
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8061 
806( 
806( 
806: 
80611 


)6) 
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502 
503 
504 
5 
06 
7 
08 
10 
11 
12 
13 
514 
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16 
17 
8 
2 
3 
)54 
)55 
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)53 
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0 
1 
12 
13 
'4 
5 
6 
7 
8 
9 
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80612 

80613 

80614 

80615 

80616 

80617 

80618 

80619 

80620 

80621 

80622 

80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670  ' 

80671 

80672 

80679 

8068 

8069 

95200 

95201 

95202 

95203  - 

95204 

95205 

95206 

95207 

95208 

95209 

95210 

95211 

95212 

95213 

95214 

95215 

95216 


95217 

80622 

85012 

99674 

95218 

80623 

♦9599 

99675 

95219 

80624 

85011 

99676 

9522 

80625 

85012 

99677 

9523 

80626 

♦99600 

99678 

9524 

80627 

99657 

99679 

9528 

80628 

♦99601 

♦99659 

9529 

80629 

99657 

99657 

♦95919 

80630 

♦99602 

♦99660 

80500 

80631 

99657 

99657 

80501 

80632 

♦99603 

♦99661 

80502 

80633  , 

99657 

99657 

80503 

80634 

♦99604 

♦99662 

80504 

80635 

99657 

99657 

80505 

80636 

♦99609 

♦99663 

80506 

80637 

99657 

99657 

80507 

80638 

♦9961 

♦99664 

80508 

80639 

99657 

99657 

80510 

8064 

♦9962 

♦99665 

80511 

8065 

99657 

99657 

80512 

80660 

♦99630 

♦99666 

80513 

80661 

99657 

99657 

80514 

80662 

♦99639 

♦99667 

80515 

80669 

99657 

99657 

80516 

80670 

♦9964 

♦99668 

80517 

80671 

99657 

99657 

80518 

80672 

♦99651 

♦99669 

8052 

80679 

99657 

99657 

8053 

8068 

♦99652 

♦99670 

8054 

8069 

99657 

99657 

8055 

95200 

♦99653 

♦99671 

8056 

95201 

99657 

99657 

8057 

95202 

♦99654 

♦99672 

8058 

95203 

99657 

99657 

8059 

95204 

♦99655 

♦99673 

80600 

95205 

99657 

99657 

80601 

95206 

♦99656 

♦99674 

80602 

95207 

99657 

99657 

80603 

95208 

♦99657 

♦99675 

80604 

95209 

99655 

99657 

80605 

95210 

99656 

♦99676 

80606 

95211 

99657 

99657 

80607 

95212 

99659 

♦99677 

80608 

95213 

99660 

99657 

80609 

95214 

99661 

♦99678 

80610 

95215 

99662 

99657 

80611 

95216 

99663 

♦99679 

80612 

95217 

99664 

99657 

80613 

95218 

99665 

♦99680 

80614 

95219 

99666 

V4321 

80615 

9522 

99667 

V4322 

80616 

9523 

99668 

♦99683 

80617 

9524 

99669 

V4321 

80618 

9528 

99670 

V4322  ' 

80619 

9529 

99671 

♦99687 

80620 

♦9598 

99672 

V4  321 

80621 

85011 

99673 

V4322 
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♦99791 

♦99881 

♦99889, 

♦V421 

V4321  - 

99657 

99657 

99657 

V4321 

V4322 

*99799 

♦99883 

♦9989 

V4322 

♦V4322 

99657 

99657 

99657 

♦V4321 

V4321 

V4322 
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TABLE  6H. 

-DELETIONS  TO  THE  CC  EXCLUSIONS  LIST 

[CCs  thi 

t  are  added  to  the  list  are  in  Table  6H-Deletions  to  the  CC  Exclusions  List.  Each  of  the  Drincioal  diapnn«.c 

is  showr 

with  an  astensk,  and  the  i 

revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  pnlnmn 

immedia 

tely  following  the  affected  principal  diagnosis.]* 

..       . 

♦25060 

2824 

"2824 

2840 

53141 

53461 

3580 

♦2819 

♦2830 

2848 

53150 

53471 

♦25061 

2824 

2824 

2849 

33151 

53491 

3580 

♦2820 

♦28310 

2850 

53160 

53501 

♦25062 

2824 

2824 

2851 

53161 

53511 

3580 

♦2821 

♦28311 

2860 

53171 

53521 

♦25063 

2824 

2824 

2861 

53191 

53531 

3580 

♦2822 

♦28319 

2862 

53200 

53541 

♦25080 

2824 

2824 

2863 

53201 

53551 

3580 

♦2823 

♦2832 

2864 

53210 

53561 

♦25081 

2824 

2824 

2865 

53211 

53783 

3580 

♦2824 

♦2839 

2866 

53220 

53784 

♦25082 

2800 

2824 

2867 

53221 

56202 

3580 

2814 

,  ^2840 

2869 

53231 

56203 

♦25083 

2818 

2824 

2870 

53240 

56212 

3580 

2824 

♦2848 

2871 

53241 

56213 

♦25090 

28260 

2824 

2872 

53250 

5693 

3580 

28261 

♦2849 

2873 

53251 

56985 

♦25091 

28262 

2824 

2874 

53260 

56986 

3580 

28263 

♦2850 

2875 

53261 

5780 

♦25092 

28269 

2824 

2878 

53271 

5781 

3580 

2830 

♦2851 

2879 

53291 

5789 

♦25093 

28310 

2824 

2880 
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8501 

♦85235 

8501 

♦9252 

♦85129 

8501 

♦85200 

8501 

♦85312 

8501 

8501 

♦85164 

8501 

♦85236 

8501 

♦9290 

♦85130 

8501 

♦85201 

8501 

♦85313 

8501 

8501 

♦85165 

8501 

♦85239 

8501 

♦9299 

♦85131 

8501 

♦85202 

8501 

♦85314 

8501 

8501 

♦85166 

8501 

♦85240 

8501 

♦9588 

♦85132 

8501 

♦85203 

8501 

♦85315 

8501 

8501 

♦85169 

8501 

♦85241 

8501 

♦95901 

♦85133 

8501 

♦85204 

8501 

.   ♦85316  . 

8501 

8501 

♦85170 

8501 

♦85242 

8501 

♦95909 

♦85134 

8501 

♦85205 

8501 

♦85319 

8501 

8501 

♦85171 

8501 

♦85-243 

8501 

.  •  ^9591 

♦85135 

8501 

♦85206 

8501 

♦85400 

80500 

8501 

♦85172 

8501 

♦85244 

8501 

80501 

♦85136 

8501 

♦85209 

8501 

♦85401 

80502 

8501 

♦85173 

8501 

♦85245   - 

8501 

80503 

♦85139 

8501 

♦85210 

8501 

♦85402 

80504 

8501 

♦85174 

8501 

♦85246 

8501 

80505 

♦85140 

8501 

♦85211 

8501 

♦85403 

80506 

8501 

♦85175 

8501 

♦85249 

8501 

80507 

♦85141 

8501 

♦85212 

8501 

♦85404 

80508  . 

8501 

♦85176 

8501 

♦85250   ^ 

8501 

80510 

♦85142 

8501 

*  '  ^85213 

8501 

♦85405 

80511 

8501 

♦85179 

8501 

♦85251 

8501 

80512 

♦85143 

8501 

♦85214 

8501 

♦85406 

80513 

8501 

♦85180 

8501 

♦85252 

8501 

80514 

♦85144 

8501 

♦85215 

8501 

♦85409 

80515 

8501 

♦85181 

8501 

♦85253 

8501 

80516 

♦85145 

8501 

♦85216 

8501   - 

♦85410 

-  80517 

8501 

♦85182 

8501 

♦85254 

8501 

80518 

♦85146 

8501 

♦85219 

8501 

♦85411 

*8052 

8501 

♦85183 

8501 

♦85255 

8501 

8053 

45622 
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8054 

8069 

8055 

95200 

8056 

95201 

8057 

95202 

8058 

•    95203 

8059 

95204 

.    80600 

95205 

80601 

95206 

80602 

95207 

80603 

95208 

80604 

95209 

80605 

95210 

80606 

95211 

80607 

95212 

80608 

95213 

80609 

95214 

80610 

95215 

80611 

95216 

80612 

95217 

80613 

95218 

80614 

95219 

80615 

9522 

80616 

9523 

80617 

9524 

80618 

9528 

80619 

9529 

80620 

♦9598 

80621 

8501 

80622 

*9599 

80623 

8501 

80624 

♦99680 

80625 

V432 

80626 

♦99683 

80627 

V432 

80628 

♦99687 

80629 

V432 

80630 

♦V421 

80631 

V4  32 

80632 

♦V432 

80633 

V432 

80634 

80635 

- 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

8068 

■ 
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Table  7A. 

Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY  2002  Medpar  Update  March  2003  Grouper  V20.01 

Number  of 

Arithmetic 

10th 

25th 

50th                     75th 

90th 

DRG 

discharges 

mean  length  of 
stay 

percentile 

percentile 

percentile 

percentile 

percentile 

1  

29,410 

10.9 

3 

5 

8 

14 

22 

2  

14,837 

5.1 

1 

2 

4 

7 

10 

3                         

3 

6.0 

-  1 

1 

4 

13 

13 

4  ... 

6,793 

7.3 

1 

2 

5 

9 

16 

5  

95,905 

3.0 

1 

1 

2 

3 

7 

6                  

360 

14,744 
4,140 
1,741 

18,736 
3,312 

52,693 

7,144 

237,827 

94,552 
9,982 
2,757 

29,858 
8,583 
6,244 

3.0 
9.9 
2.8 
6.7 
6.4 
4.0 
5.8 
5.0 
5.9 
4.9 
6.3 
3.2 
5.5 
3.5 
10.2 

1 
2 
1 
1 
2 
1 
2 
2 
2 
2 
2 
1 
2 
1 
3 

1 
4 
1 
3 
3 
2 
3 
3 
3 
3 
3 
1 
3 
2 
5 

2 
7 
1 
5 
5 
3 
4 
4 
5 
4 
5 
2 
4 
3 
8 

4 

12 

3 

8 

a 

5 

7 
6 
7 
6 
8 
4 
7 
5 
13 

7 

7                 

20 

8           

7 

9      

12 

10    

13 

11 

8 

12              > 

11 

13            

9 

14    

11 

15       

9 

16  

12 

17              

6 

18           

10 

19            

7 

20  ; 

20 

21   

1,894 

6.6 

2 

3 

5 

8 

13. 

22  

2,794 

5.1 

2 

2 

4 

6 

10 

23  

12,654 

4.2 

2 

3 

5 

8 

24  

59,420 

4.9 

2 

4 

6 

10 

25  

27,639 

3.2 

2 

3 

4 

6 

26                

20 
4,470 

4.1 
5.2 

1 
1 

2 
3 

3. 

7 

4 

27  

11 

28                   

14,063 

5,344 

3 

6.0 
3.5 
5.7 

3 
2 
2 

% 

4 

-  8 

4 

11 

12 

29  

30         

7 
11 

31   

3,976 

1,932 

23,918 

7,483 

4.0 
2.5 
4.9 
3.1 

2 

1 
2 

1 

3 
2 
4 
3 

5 
3 
6 

4 

8 

32            

5 

34           

9 

35  

6 
2 

36              

2,125 
1,392 

1.5 
3.8 

1 
1 

1 
2 

1 
5 

37  

8 

38 

98 

2.8 

1 

1 

4 

5 

39  

563 

2.1 

1 

1 

2 

4 

40  

1 ,555 

3.8 

1 

3 

5 

7 
6 

42 

1,592 

2.7 

1 

1 

3 

43  

95 

3.4 

1 

3 

4 

6 

44  

1,231 

5.0 

3 

4 

6 

9 

45  

2,690 

3.1 

2 

3 

4 

6 

46  

3.495 

4.5 

2 

3 

6 

8 
6 

47  

1,415 

3.1 

1 

2 

4 

49 

2,392 

4.5 

2 

3 

6 

9 
3 

50    

2,439 
243 

1.9 
2.8 

1 

1 

1 
1 

2 
3 

51    

8 

52  

224 

1.8 

1 

1 

2 

3 

53  

2,485 

3.6 

1 

2 

4 

8 

7 
'     6 

55  

1,489 

2.9 

1 

1 

3 

56  

476 

2.9 

1 

1 

3 

57          

715 

1 

3.7 
2.0 

1 
2 

2 
2 

4 
2 

8 

58  

2 

59                 

117 

2.7 

1 

1 

3 

6 

60                   

1 

3.0 

3 

3 

3 

3 

61                               

255 

5.2 

1 

3 

7 

11 

62 

2 

7.0 

1 

13 

13 

13 

63               

3,038 

3,149 

40,527 

7,876 

387 

11,695 

3,782 

32 

V          80 

972 

7,740 

4.4 
6.5 
2.8 
3.1 
3.6 
3.9 
3.0 
2.4 
3.4 
3.4 
4.4 

2 
2 
1 
1 
2 
2 
2 
1 
1 
1 
2 

3 
4 
2 
2 
3 
3 
3 
2 
2 
3 
3 

5 
8 
4 
4 
5 
5 
4 
3 
4 
4 
6 

9 

64        

13 

65    

5 

66  

6 

67         

7 

68          

7 

69         

5 

70       

4 

71   

6 

72  '         

6 

73  

9 
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Table  7;  ^ 


—Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V20.0] 


75 
76 
77 
78 
79 
80 
81 
82 
83 
84 

85  , 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 
J95  . 

96  . 

97  . 

98  . 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
113 

114  . 

115  . 

116  . 

117  . 

118  . 

119  . 

120  . 

121  . 

122  . 

123  . 

124  . 

125  . 

126  . 

127  . 

128  .. 

129  .. 

130  .. 

131  .. 

132  .. 

133  .. 

134  .. 

135  .. 

136  .. 

138  .. 

139  .. 

140  .. 

141  .. 

142  .. 

143  .. 

144  ... 

145  ... 


DRG 


Number  of 
discharges 


43,515 
44,651 
2,484 
39,668 
169,669 
8,115 
5 
64,585 
6,788 
1,616 
22,461 
2,262 
61,337 
405.367 
536,888 
49,023 
45 
15,881 
1,782 
12,922 
1,672 
57,107 
28,950 
9 
21,531 
8,350 
22,498 
5,699 
495 
20,732 
29,353 
3,515 
83,704 
6,543 
57,705 
55,056 
9,618 
39,897 
8,369 
19,879 
116,607 
4,751 
8,319 
1,257 
38,350 
164,602 
77,383 
38,786 
135,861 
92,387 
5,422 
678,154 
7,226 
3,884 
89,220 
27,255 
142,959 
8,743 
41,755 
7,825 
1.191 
209,417 
88.233 
56.027 
109,260 
52,906 
251,335 
95,251 
7.414 


Arithmetic 

mean  length  of 

stay 


10.0 
11.1 
4.8 
6.6 
8.5 
5.3 
4.4 
6.9 
5.4 
3.2 
6.2 
3.5 
6.3 
5.0 
5.8 
4.0 
5.0 
6.3 
4,0 
6.2 
3.8 
4.6 
3.5 
3.7 
3.2 
2.1 
4.4 
2.6 

42.4 

14.3 
9.9 

11.4 

10.4 
9.8 
7.7 
8.8 
4.1 

12.5 

8.6 

7.4 

4.4 

4.3 

2.9 

5.3 

9.0 

6.3 

3.5 

4.8 

4.4 

2.8 
11.5 

5.2 

5.4 

2.6 

5.6 

4.0 

2.9 

2.3 

3.2 

4.5 

2.7 

4.0 

2.5 

2.5 

3.6 

2.6 

2.1 

5.5 

2.6 


10th 
percentile 


3 

3 

1 

3 

3 

2 

1 

2 

2 

1 

2 

1 

1 

2 

2 

2 

1 

2 

1 

2 

1 

2 

1 

1 

1 

1 

1 

1 

9 

6 

4 

5 

5 

2 

4 

2 

1 

4 

2 

1 

1 

1 

1 

1 

1 


25th 
percentile 


2 

1 

1 

1 

1 

3 

2 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


5 
5 
2 
4 
4 
3 
1 
3 
3 
2 
3 
2 
3 
3 
3 
2 
2 
3 
2 
3 
2 
2 
2 
1 
1 
1 
-  2 
1 
12 

8 

6 

7 

7 

5 

5 

4 

2 

6 

4 

3 

2 

1 

1 

1 

3 

3 

1 

2 

1 

6 

3 

3 

1 

3 

2 

1 

1 

2 

2 

1 

2 

1 

1 

2 

1 

1 

2 

1 


50th 
percentile 


7 
9 
4 
6 
7 
4 
3 
5 
4 
3 
5 
3 
5 
4 
5 
3 
3 
5 
3 
5 
3 
4 
3 
2 
2 
2 
3 
2 
23 
12 
8 
10 
9 
8 
6 
7 
4 
9 
7 
6 
3 
2 
1 
3 
6 
5 
3 
3 
3 
2 
9 
4 
5 
1 
5 
4 
2 
2 
2 
3 
2 
3 
2 
2 
3 
2 
2 
4 
2 


75th 
percentile 


12 
14 
7 
8 
11 
7 
8 
9 
7 
4 
8 
4 
8 
6 
7 
5 
5 
8 
5 
8 
5 
6 
4 
2 
4 
3 
6 
3 


54 
17 
11 
14 
12 
12 
9 
11 
6 
15 
11 
10 
6 
5 
4 
7 
12 
8 
5 
6 
6 
4 
15 
7 
7 
3 
7 
5 
4 
3 
4 
5 
3 
5 
3 
3 
-4 
3 
3 
7 
3 


90th 
percentile 


20 

21 

10 

11 

16 

10 

8 

14 

10 

6 

12 

7 

12 

9 

11 

7 

13 

12 

7 

12 

7 

8 

6 

5 

6 

4 

9 

5 

96 

25 

18 

20 

17 

t8 

13 

18 
7 

24 

17 

15 
9 

10 
7 

13 

20 

12 
7 

11 

9 

5 

22 

10 

9 

6 

10 

7 

5 

4 

6 

8 

5 

8 

5 

5 

7 

5 

4 
11 

5 
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Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V20  0] 


DRG 


146  .. 

147  .. 

148  .. 

149  .. 

150  .. 

151  .. 

152  .. 

153  .. 

154  . 

155  . 

156  . 

157  . 

158  . 

159  . 

160  . 

161  . 
162.. 

163  . 

164  . 

165  . 

166  . 

167  . 

168  . 

169  . 

170  . 

171  . 

172  . 

173  . 

174  . 

175  . 

176  . 

177  . 

178  . 

179  . 

180  . 

181  . 

182  . 

183  . 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
216 


Number  of 
discharges 


Arithmetic 

mean  length  of 

stay 


10.813 
2,649 
134,602 
20,279 
21,258 
5,171 
4,594 
2,069 
28,481 
6,654 
4 
8,336 
4,379 
18,211 
12,263 
10,838 
6,447 
8 
5,432 
2,351 
4,228 
4,121 
1 ,437 
811 
15,746 
1,535 
31,608 
2,503 
253,175 
35,116 
13,542 
9,121 
3,396 
13,263 
91,043 
27,384 
274,383 
91,766 
75 
5,415 
6 
637 
84,442 
•    13,179 
76 
9,576 
1,322 
4,844 
651 
4,041 
1,007 
18,401 
5,446 
1,644 
1,082 
2,146 
26,905 
30,167 
65,940 
27,684 
2,079 
33,045 
10,244 
401 ,363 
123,436 
30,259 
10 
10,018 
8,808 


10th 
percentile 


25th 
percentile 


10.2 
6.2 

12.3 
6.3 

11.3 
5.6 
8.4 
5.2 

13.2 
4.1 
2.5 
5.7 
2.6 
5.1 
2.7 
4.3 
1.9 
3.3 
8.4 
4.5 
4.7 
2.4 
4.8 
2.4 

10.8 
4.3 
7.0 
3.8 
4.8 
2.9 
5.2 
4.6 
3.1 
5.9 
5.4 
3.4 
4.4 
2.9 
3.3 
4.7 
6.7 
4.1 
5.6 
-3.1 
5.1 
13.8 
6.2 
12.7 
6.7 
10.5 
5.6 
9.2 
4.4 
9.8 
10.5 
14.2 
6.4 
6.7 
5.7 
6.2 
3.8 
5.2 
2.9 
4.9 
6.9 
4.8 
6.4 
9.2 
8.0 


5 

3 

5 

4 

4 

2 

3 

3 

3 

1 

1 

1 

1 

1 

1 

1 

1 

1 

3 

2 

1 

1 

1 

1 

2 

1 

2 

1 

2 

1 

2 

2 

1 

2 

2 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

3 

1 

5 

2 

4 

2 

3 

2 

2 

2 

4 

2 

2 

2 

2 

1 

1 

1 

3 

3 

3 

1 

2 

1 


50th 
percentile 


75th 
percentile 


90th 
percentile 


6 

5 

7 

5 

6 

3 

5 

4 

7 

2 

1 

2 

1 

2 

1 

1 

1 

1 

5 

3 

2 

1 

2 

1 

4 

2 

3 

2 

3 

2 

3 

2 

2 

3 

3 

2 

2 

1 

1 

2 

3 

2 

2 

1 

2 

6 

3 

7 

4 

6 

3 

5 

3 

4 

3 

6 

3 

3 

3 

3 

2 

2 

1 

3 

4 

4 

1 

4 

2 


8 

6 

10 

6 

9 
5 
7 
5 
10 
3 
1  ] 
4 
2 
4 
2 
3 
1 
2 
7 
4 

4 
2 
3 
2 
'  8 
4 
5 
3 
4 
3 
4 
4 
3 
5 
4 
3 
3 
2 
2 
3 
3 
3 
4 
2 
4 

10 
6 

10 
6 
9 
5 
7 
4 
7 
7 

10 
5 
5 
4 
5 
3 
4 
2 
4 
6 
4 
3 
7 
6 


12 
8 

15 
7 

14 
7 

10 
7 

17 
6 
3 
7 
3 
7 
3 
6 
2 
3 

10 
6 
6 
3 
6 
3 

14 
6 
9 
5 
6 
4 
6 
6 
4 
7 
7 
4 
5 
4 
4 
6 

10 
6 

r 

4 

6 

17 

8 

16 

8 

13 

7 

11 

6 

13 

14 

18 

8 

9 

7 

8 

5 

7 

4 

5 

8 

6 

5 

12 

11 


17 

9 

22 

9 

20 

10 

15 

8 

26 

8 

5 

12 

5 

10 

5 

9 

4 

6 

15 

7 

9 

4 

10 

5 

22 

9 

14 

8 

9 

5 

10 

8 

6 

11 

10 

6 

8 

5 

7 

10 

10 

8 

11 

6 

10 

28 

11 

23 

12 

19 

10 

17 

7 

21 

23 

29 

13 

13 

11 

12 

8 

10 

5 

7 

11 

7 

7 

18 

17 
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Table  7\ 


.—Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  STAY-ContlnuGd 

[FY  2002  Medpar  Update  March  2003  Grouper  V20.0] 


217 
218 
219 
220 
223 
224 
225 
226 
227 
228 
229 
230. 

231  . 

232  . 

233  . 

234  . 
235 

236  . 

237  . 

238  . 

239  . 
240 

241  . 

242  . 

243  . 

244  .. 

245  .. 

246  .. 

247  .. 

248  .. 

249  . 
250 
251  .. 

253  .. 

254  .. 

256  .. 

257  .. 

258  .. 

259  .. 

260  .. 

261  ... 

262  ... 

263  ... 

264  ... 

265  ... 

266  ... 

267  ... 

268  .. 

269  ... 

270  ... 

271  ... 

272  ... 

273  ... 

274  ... 

275  ... 

276  ... 

277  .... 

278  .... 

279  .... 

280  .... 

281  .... 

283  .... 

284  .... 

285  .... 

286  .... 

287  .... 

288  .... 

289  .... 

290  .... 


DRG 


Number  of 
discharges 


17,420 
24,033 
20,076 
1 
13,406 
11,846 
6,539 
5,895 
4.883 
^.553 
1,274 
2,474 
13,405 
«25 
10,014 
5,408 
5.150 
40,417 
1,790 
9,003 
46,422 
12,147 
3,197 
2,621 
97,186 
14,757 
5,890 
1.501 
20,607 
14,008 
13,006 
3,835 
2,403 
22,265 
10,865 
6,755 
15,803 
15,399 
3,531 
4,255 
1,801 
674 
23,297 
3,898 
4,132 
2,567 
242 
931 
9,911 
2,824 
19,513 
5,770 
1,351 
2,328 
232 
1,333 
101,243 
32,701 
10 
18,038 
7,650 
6,106 
2,039 
7,012 
2,511 
6,330 
5,684 
6,977 
10,000 


Arithmetic 

mean  length  of 

stay 


13.4 
5.5 
3.2 
1.0 
3.0 
1.9 
5.3 
6.5 
2.6 
4.1 
2.3 
5.6 
5.0 
2.7 
7.4 
3.1 
4.9 
4.6 
3.7 
8.6 
6.3 
6.6 
3.8 
6.S 
4.7 
4.7 
3.3 
3.8 
3.3 
4.9 
3.6 
4.1 
2.8 
4.7 
3.2 
5.1 
2.6 
1.8 
2.7 
1.4 
2.1 
4.3 
11.5 
6.6 
6.6 
3.2 
4.4 
3.8 
8.5 
3.6 
7.2 
6.0 
4.0 
6.5 
3.6 
4.5 
5.7 
4.2 
5.3 
4.1 
2.9 
4.7 
2.9 
10.5 
5.9 
10.3 
5.0 
2.7 
2.2 


10th 
percentile 


25th 
percentile 


5 

3 

2 

1 

1 

1 

2 

2 

1 

1 

1 

2 

1 

1 

3 

1 

2 

3 

2 

4 

3 

3 

2 

3 

2 

2 

2 

2 

1 

3 

1 

2 

1 

3 

2 

2 

1 

1 

1 

1 

1 

1 

5 

3 

2 

1 

1 

1 

3 

1 

4 

3 

2. 

3 

1 

2 

3 

2 

2 

2 

1 

2 

1 

5 

3 

5 

3 

1 

1 


50th 
percentile 


9 

4 

3 

1 

2 

1 

4 

4 

2 

3 

2 

3 

3 

1 

6 

2 

4 

4 

3 

7 

5 

5 

3 

5 

4 

4 

3 

3 

3 

4 

2 

3 

3 

4 

3 

4 

2 

2 

1 

1 

1 

3 

8 

5 

4 

2 

3 

2 

7 

2 

6 

5 

3 

5 

2 

4 

5 

4 

3 

3 

2 

4 

2 

8 

4 

8 

4 

1 

1 


75th 
percentile 


16 
7 
4 
1 
4 
2 
7 
8 
3 
5 
3 
7 
6 
2 
10 
4 
6 
6 
5 
10 
8 
8 
5 
9 
6 
6 
4 
5 
4 
6 
4 
5 
3 
6 
4 
6 
3 
2 
3 
1 
2 
6 
14 
8 
8 
4 
6 
4 
11 
5 
9 
7 
5 
8 
4 
6 
7 
5 
7 
5 
4 
6 
4 
13 
7 
13 
5 
2 
2 


90th 
percentile 


28 
10 
6 
1 
6 
3 
11 
14 
5 
9 
5 
12 
11 
6 
15 
7 
9 
8 
7 
17. 
12 
13 
7 
14 
9 
9 
6 
7 
7 
9 
7 
8 
5 
8 
5 
10 
5 
3 
6 
2 
4 
9 
22 
13 
14 
7 
10 
8 
17 
7 
14 
12 
8 
13 
7 
8 
10 
7 
7 
8 
5 
9 
6 
20 
12 
20 
8 
6 
■  A    ■ 


Federal  Register / Vol.  68,  No.  148 /Friday.  August  1,  2003 /Rules  and  Regulations  45627 


Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

•  [FY  2002  Medpar  Update  March  2003  Grouper  V20.0] 


DRG 


291  .. 

292  .. 

293  .. 

294  .. 

295  .. 

296  .. 

297  .. 

298  .. 

299  .. 

300  .. 

301  .. 

302  .. 

303  . 

304  . 

305  . 

306  . 

307  . 

308  . 

309  . 

310  . 

311  . 

312  . 

313  . 

314  . 

315  . 

316  . 

317  . 

318  . 

319  . 

320  . 

321  . 
^22  . 

323  . 

324  . 

325  . 

326  . 

327  . 

328  . 

329  . 
331  . 
332 
333 
334 
335 
336 
337 
338 
339 
340 
341 
342 
344 
345 
346 
347 
348 
349 
350 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 


Numtjer  of 
discharges 


Arithmetic 

mean  length  of 

stay 


60 
6,576 
368 
99,279 
3,603 
281,526 
48,952 
117 
1,291 
18,877 
3,649 
8,941 
21,890 
12,646 
3,058 
7,087 
2,041 
7,321 
4,198 
24,966 
7,518 
1,532 
558 
2 
34,371 
120,183 
2,045 
5,811 
416 
188,879 
31 ,494 
55 
20,049 
7,086 
9,360 
2,755 
7 
748 
92 
51 ,750 
5,046 
269 
10,565 
12,782 
36,048 
29,654 
941 
1,491 
1 
3,599 
694 
3,598 
1,376 
4,919 
318 
3,416 
619 
6,778 
968 
2,585 
7,4^5 
5,602 
26,093 
5,648 
21 ,749 
32,221 
15,906 
348 
5 


10th 
percentile 


25th 
percentile 


1.6 
10.5 
4.7 
4.5 
4.0 
5.1 
3.3 
3.1 
5.5 
6.1 
3.6 
8.5 
8.0 
8.9 
3.5 
5.4 
2.1 
6.2 
2.1 
4.4 
1.8 
4.6 
2.3 
40.5 
7.0 
6.5 
3.6 
6.1 
2.9 
5.3 
3.7 
3.3 
3.2 
1.9 
3.8 
2.6 
2.6 
3.7 
2.1 
5.6 
3.2 
5.7 
4.6 
3.0 
3.4 
2.0 
5.5 
4.8 
2.0 
3.2 
3.2 
2.5 
4.9 
5.9 
3.0 
4.3 
2.5 
4.5 
4.0 
6.5 
5.7 
3.2 
2.1 
8.4 
4.2 
2.6 
2.8 
3.2 
1.4 


50th 
percentile 


1 

4 

1 

2 

2 

2 

2 

1 

2 

3 

2 

5 

4 

4 

2 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

3 

1 

3 

1 

3 

2 

2 

t 

1 

2 

1 

1 

1 

1 

3 

1 

2 

3 

2 

2 

1 

2 

1 

2 

1 

1 

1 

1 

3 

1 

2 

1 

2 

2 

3 

3 

2 

1 

4 

2 

2 

1 

1 

1 


75th 
percentile 


90th 
percentile 


1 
8 
3 
3 
3 
4 
3 
2 
4 
5 
3 
6 
6 
6 
3 
3 
2 
4 
1 
3 
1 
3 
t 
80 
4 
5 
2 
5 
2 
4 
3 
3 
2 
1 
3 
2 
2 
3 
1 
4 
2 
3 
4 
3 
2 
2 
3 
3 
2 
2 
2 
1 
3 
5 
2 
3 
2 
4 
3 
5 
4 
3 
2 
6 
3 
2 
2 
2 
1 


2 

14 
6 
6 
5 
6 
4 
4 
7 
8 
4 
9 
9 

11 
4 
7 
2 
8 
2 
6 
2 
6 
3 

80 
9 
8 
4 
8 
4 
6 
5 
4 
4 
2 
5 
3 
3 
5 
3 
7 
4 
7 
5 
4 
4 
2 
7 
6 
2 
3 
4 
2 
6 

a 

4 
5 
3 
6 
5 
7 
6 
4 
3 
10 
5 
3 
3 
3 
2 


3 

21 

9 

9 

7 

10 
6 

6 

11 

12 
7 

15 

15 

18 

-7 

12 
3 

14 
4 

10 
3 

10 
5 

80 

16 

13 
7 

12 
6 

10 
7 
5 
6 
4 
7 
5 
4 
8 
5 

11 
6 

11 
8 
5 
7 
3 

13 

11 

2 

7 

7 

5 

11 

12 

6 

6 

5 

8 

8 

12 

10 

5 

3 

16 

7 

4 

4 

7 

2 
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Table  7/  k 


.—Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V20.0] 


363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

376 

377 

378 

379  . 

380 

381  . 

382  . 

383  . 
384 
385  . 
387  . 
389 
390  . 

392  . 

393  . 

394  . 

395  . 

396  .. 

397  .. 

398  ., 

399  ., 

400  .. 

401  ,. 

402  .. 

403  .. 

404  .. 

405  .. 

406  .. 

407  .. 

408  .. 

409  .. 

410  .. 

411  ... 

412  ... 

413  ... 

414  ... 

415  ... 

416  ... 

417  ... 

418  ... 

419  ... 

420  ... 

421  ... 

422  ... 

423  ..-. 

424  ... 

425  ... 

426  ... 

427  .... 

428  .... 

429  .... 

430  .... 

431  .... 

432  .... 

433  .... 

439  .... 

440  .... 


DRG 


Number  of 
discharges 


2,529 
1,643 
1,842 
4,601 
■489 
3.592 
3.510 
1,390 
1,764 
979 
4,246 
100 
332 
53 
175 
365 
98 
194 
49 
2,031 
133 
3 
1 
12 
20 
2.292 
1 
2,614 
108,545 
19 
19,105 
18.238 
1.698 
6.366 
5,876 
1,480 
32,056 
4,368 
1 
2,435 
645 
2,131  I 
2,166  i 
28,518 
7 
17 
5,371 
638 
43,615 
193,642 
41 
26,059 
16,513 
3,233 
10,805 
68 
8,149 
1,249 
16,274 
4,619 
1,614 
800 
26,027 
65,641 
319 
454 
5,603 
1,532 
5,838 


Arithmetic 

mean  length  of 

stay 


10th 
percentile 


3.6 

4.1 

8.2 

6.7 

3.1 

6.6 

3.3 

5.8 

3.5 

3.5 

2.3 

3.0 

3.5 

4.1 

2.6 

3.0 

2.0 

1.9 

1.7 

3.8 

2.6 

2.0 

55.0 
6.3 
4.3 
9.7 
4.0 
7.6 
4.3 
4.2 
5.2 
5.9 
3.5 
9.0 

11.5 

4.0 

8.1 

4.1 

31.0 

9.7 

4.1 

8.2 

-6.2 

4.1 

2.3 

3.6 

7.0 

4.2 
14.4 

7.4 

5.7 

6.3 

4.6 

3.4 

4.1 

3.7 

8.3 
13.1 

3.8 

4.5 

4.4 

7.1 

6.0 

78 

6.8 

4.0 

3.1 

8.2 

9.1 


1 
1 
1 
1 
1 
2 
1 
2 
2 
2 
1 
2 
.  1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

55 
2 
1 
3 
4 
1 
1 
1 
1 
2 
1 
1 

2 
1 

2 
1 

31 

2 

1 

1 

2 

1 

1 

1 

2 

1 

4 

2 

2 

2 

1 

1 

1 

1 

2 

2 

1 

1 

1 

1 

2 

2 

1 

1 

1 

1 

2 


25th 
percentile 


50th 
percentile 


55 
3 
2 
4 
4 
2 
2 
1 
2 
3 
2 
3 
5 
1 
3 
2 

31 
4 
2 
2 
3 
2 
1 
1 
3 

2 

6 

4 

2 

3 

2 

2 

2 

Z 

3 

4 

2 

2 

2 

2 

3 

3 

2 

2 

1 

3 

3 


75th 
percentile 


2 

3 

5 

5 

2 

5 

2 

4 

3 

2 

2 

2 

2 

3 

2 

2 

1 

\ 

1 

3 

2 

2 

55 
5 
3 
7 
4 
5 
3 
2 
4 
5 
3 
6 
9 
3 

6 

3 

31 

7 

3 

5 

4 

4 

2 

3 

5 

3 
11 

6 

5 

5 

4 

3 

3 

2 

6 

9 

3 

3 

3 

5 

4 

6 

4 

3 

2 

5 

6 


4 
5 
10 
8 
4 
8 
4 
5 
4 
3 
3 
3 
4 
5 
3 
3 
2 
2 
2 
4 
3 
3 
55 
9 
5 
12 
4 
9 
5 
5 
6 
•  7 
4 
12 
15 
5 
10 
5 
31 
12 
5 
10 
6 
5 
2 
6 
9 
5 
18 
9 
7 
8 
6 
4 
5 
3 
10 
15 
5 
6 
.5 
8 
7 
10 
7 
5 
4 
9 
11 


90th 
percentile 


8 
8 

17 

14 
7 
13 
7 
9 
5 
5 
3 
6 
7 
8 
5 
5 
3 
4 
3 
7 
5 
3 
55 
10 
7 
21 
4 
17 
9 
9 
10 
11 
6 
21 
23 
9 
17 
8 
31 
20 
7 
20 
12 
6 
4 
7 
14 
8 
28 
14 
12 
12 
9 
6 
8 
6 
17 
26 
8 

9    . 

9 

14 

11 

16 

12 

8 

6 

17 

19 
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Table  7A.    Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V20.0] 

Number  of 

Arithmetic                ^  r^^. 

25th 

50th                      75th 

90th 

DRG 

discharges 

mean  length  of 
stay 

percentile 

percentile 

percentile       i       percentile 

percentile 

441   

690 

3.1 

1 

2                             4| 

6 

442  

17,683 

8.5 

5 

6 

10 

18 

443  

3,949 

3.4 

1 

3 

4 

7 

444  

5,831 

4.2 

2 

3 

5 

8 

445  

2,592 

2.9 

1 

2 

4 

5 

447 

6,551 

2.5 

1 

2 

3 

5 

448  

1 

1.0 

1 

1 

Y 

1 

449 

33,429 

3.7 

■     1 

3 

4 

7 

450 

7,534 

2.0 

1 

1 

2 

4 

451   

1 

1.0 

1 

1 

1 

1 

452  

25,827 

4.9 

2 

3 

6 

10 

453 

5,733 

2.8 

1 

2 

-      3 

5 

454  : 

4,822 

4.2 

2 

3 

5 

8 

455  

1,086 

2.4 

1 

2 

3 

5 

461   

5,281 

3.6 

1 

2 

4 

8 

462  

9,763 

10.9 

4 

6 

9 

/     -"^ 

19 

463  

27,225 

■  4.0 

2 

3 

5 

8 

464  

7,273 

3.0 

1 

2 

4 

6 

465  

203 

3.9 

1 

.    1 

3 

6 

466  

1,761 

4.0 

1 

2 

4-1 

7 

467  

1,167 

3.6 

1 

2 

3 

6 

468  

52,616 

12.8 

3 

6 

10 

16 

25 

471   

13,425 

5.4 

3 

3 

4 

6 

8 

473 

8,123 

12.4 

2 

3 

7 

17 

32 

475 

110,111 

11.2 

2 

5 

9 

15 

22 

476 

3,675 

11.1 

2 

5 

10 

15 

21 

477  

25.578 

8.2 

1 

3 

6 

11 

17 

478  

108,616 

7.3 

1 

3 

5 

9 

16 

479 

24,164 

3.2 

1 

1 

2 

'» 

7 

480  

627 

21.1 

6 

8 

12 

22 

47 

481 

867 

21.8 

13 

17 

20 

24 

33 

482  

5,312 

12.5 

4 

6 

9 

15 

24 

483  

45,887 

39.5 

15 

22 

33 

49 

70 

484               

346 
3,279 

14.5 
9.9 

2 
4 

6 
5 

11 

7 

21 

12 

30 

485  

19 

486  ....: 

2,225 

12.8 

1 

6 

10 

17 

26 

487  

3,908 

7.2 

1 

3 

6 

9 

15 

488 

777 

17.0 

4 

7 

13 

22 

36 

489  

13,457 

8.6 

2 

3 

6 

10 

18 

490 

5,499 

5.5 

1 

2 

4 

7 

11 

491   

15.451 

3.4 

1 

2 

3 

4 

6 

492  

3,115 

14.9 

3 

5 

7 

25 

33 

493  ... 

59,856 

6.0 

1 

3 

5 

8 

11 

494  

29,005 

2.5 

1 

1 

2 

3 

5 

495  

200 

16.1 

7 

9 

12 

19 

30 

496  

2,506 

8.9 

3 

4 

6 

11 

18 

497  

22,601 

6.4 

3 

4 

5 

-    7 

11 

498  

16,204 

4.0 

.2 

3 

4 

5 

6 

499  : 

34,803 

4.5 

1 

2 

3 

.6 

9 

500  

50.192 

2.4 

1 

1 

2 

3 

4 

501   

2.615 

10.6 

4 

5 

8 

13 

20 

502 

784 

6.2 

3 

4 

5 

7 

11 

503  

6,020 

3.9 

1 

2 

3 

5 

•    7 

504  

128 

28.0 

7 

13 

21 

38 

.    55 

505  

136 

5.6 

1 

1 

1 

4 

10 

506  

926 

16.9 

4 

7 

13 

21 

35 

507 

346 

9.1 

2 

4 

7 

13 

19 

508  

634 

7.8 

2 

3 

5 

10 

r                 17 

509  

161 

4.3 

1 

2 

3 

5 

9 

510  : 

1,660 

6.7 

1 

3 

5 

8 

15 

511   

592 
505 

4.7 
13.2 

1 
6 

1 
8 

3 
10 

6 

15 

10 

512  

23 

513  : 

215 

10.0 

5 

6 

8 

10 

16 

514           

26,940 
8,312 

6.9 
5.2 

1 
1 

2 

1 

5 
3 

9 

7 

15 

515  

12 

516  

52,442 

4.6 

2 

2 

4 

5 

9 

517  

119,770 
49,376 

2.5 
3.4 

1 
1 

1 
1 

1 
2 

3 

4 

5 

518  

7 

.  519  

8,549 

4.9 

1 

1 

3 

6 

11 

45630 


Table  7 \ 


ORG 


520 
521 
522 
523 
524 
525 
526 
527 


Ta^le  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY  2002  Medpar  Update  March  2003  Grouper  V21 .0] 


DRG 


Ni  mber  of 
di  iharges 


1  . 

2  . 

3  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

42  . 

43  . 

44  ., 

45  .. 

46  .. 

47  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

55  .. 

56  .. 

57  .. 
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Number  of 
disctiarges 


Arithmetic 

mean  length  cf 

stay 


12,798 

30,971 

6,047 

15,530 

133,080 

584 

32,121 

84,729 


11,761,542 


2.1 
5.7 
9.6 
4.0 
3.4 
16.8 
NA 
NA 


10th 
percentile 


25th 
percentile 


1 
2 
3 
1 
1 
1 
NA 
NA 


1 
3 
5 
2 
2 
4 
NA 
NA 


50th 
percentile 


1 
4 
8 
3 
3 
9 
NA 
NA 


75th 
percentile 


90th 

e 

percentile 

2 

4 

7 

11 

12 

20 

5 

7 

4 

6 

18 

37 

NA 

NA 

NA 

NA 

Arithmetic  mean 
length  of  stay 


24,378 
11,909 
3 
360 
14,886 
4.213 
1,741 
18,736 
3,312 
52,693 
7,144 
237,827 
94,552 
9,982 
.     2,757 
29,858 
8,583 
'  6,244 
1.894 
2,794 
11,327 
59,420 
27,639 
20 
4,470 
14.063 
5,344 
3 
3.976 
1,932 
23.938 
7.506 
2,125 
1,392 
98 
563 
1,555 
1,592 
95 
1,231 
2,690 
3,495 
1,416 
2,392 
2,439 
243 
224 
2.485 
1.489 
476 
715 


10.8 
5.3 
6.0 
3.0 
9.8 
2.8 
6.7 
6.4 
4.0 
5.8 
5.0 
5.9 
4.9 
6.3 
3.2 
5.5 
3.5 

10.2 
6.6 
5.1 
4.3 
4.9 
3.2 
4.1 
5.2 
6.0 
3.5 

5.7 

4.0 

2.5 

4.9 

3.1 
1.5 

3.8 

2.8 

2.1 

3.8 

2.7 

3.4 

5.0 

3.1 

4.5 

3.1 

4.5 

1.9 

2.8 

1.8 

3.6 

2.9 

2.9 

3.7 


10th 
percentile 


3 

1 

1 

1 

2 

1 

1 

2 

1 

2 

2 

2 

2 

2\ 

1 

2 

1 

3 

2 

2 


25th 
percentile 


5 

3 

1 

1 

4 

1 

3 

3 

2 

3 

3 

3 

3- 

3 

1 

3 

2 

5 

3 

2 

2 

2 

2 

1 

1 

3 

2 

2 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

3 

2 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 


50th 
percentile 


8 
4 
4 
2 
7 
1 
5 
5 
3 
4 
4 
5 
4 
5 
2 
4 
3 
8 
5 
4 
3 
4 
3 
2 
3 
5 
3 
4 
3 
2 
4 
3 
1 
2 
-  1 
1 
3 
1 
3 
4 
3 
3 
2 
3 
1 
1 
1 
2 
1 
1 
2 


75th 
percentile 


14 
7 
13 
4 
12 
3 
8 
8 
5 
7 
6 
7 
6 
8 
4 
7 
5 
13 
8 
6 
5 
6 
4 
3 
7 
8 
4 
11 
5 
3 
6 
4 
1 
5 
4 
2 
5 
3 
4 
6 
4 
6 
4 
6 
2 
3 
2 
4 
3 
3 
4 


90th 
percentile 


21 
10 
13 

7 
20 

7 
12 
13 

8 
11 

9 
11 

9 
12 

6 
10 

7 
20 
13 
10 

8 
10 

6 

4 
11 
12 

7 
11 
8 
5 
9 
6 
2 
8 
5 
4 
7 
6 
6 
9 
6 
8 
6 
9 
3 
8 
3 
8 
7 
6 
8 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V21.0] 


" 

Number  of 

Arithmetic  mean 

10th 

25th 

50th 

75th 

901h 

DRG 

disharges 

length  of  stay 

percentile 

percentile 

percentile 

percentile 

percentile 

58  

1 

2.0 

2 

2 

2 

2 

2 

59  

117 

2.7 

1 

1 

1 

3 

6 

60  

1 

3.0 

3 

3 

3 

3 

3 

61   ........ 

255 

5.2 

1 

1 

3 

7 

11 

62  

2 

7.0 

1 

1 

13 

13 

13 

63  

3,038 

4.4 

1 

2 

3 

5 

9 

64  

3,149 

6.5 

1 

2 

4 

8 

13 

65  

40,527 

2.8 

1 

1 

2 

4 

5 

66  ........ 

7,876 

3.1 

1 

1 

2 

4 

6 

67  

387 

3.6 

1 

2 

3 

5- 

7 

68  

11,695 

3.9 

1 

2 

3 

5 

7 

69  

3,782 

3.0 

1 

2 

3 

4 

5 

70  

32 

2.4 

1 

1 

2 

3 

4 

71   

80 

3.4 

.1 

,  1 

2 

4 

6 

72  

972 

3.4 

1 

1 

3 

4 

6 

73  

7,740 

4.4 

1 

2 

3 

6 

9 

75  

43,515 

10.0 

3 

5 

7 

12 

20 

76  

44,651 

11.1 

3 

5 

9 

14 

21 

77  

2,484 

4.8 

1 

2 

4 

7 

10 

78  

39,668 

6.6 

3 

4 

6 

8 

11 

79  

169,669 

8.5 

3 

4 

7 

11 

16 

80  

8.115 

5.3 

2 

3 

4 

7 

10 

81    

5 

4.4 

1 

1 

3 

8 

8 

82  

64,585 

6.9 

2 

3 

5 

9 

14 

83  

6,788 

5.4 

2 

3 

4 

7 

10 

84  

1,616 

3.2 

1 

2 

3 

4 

6 

85  

22,461 

6.2 

2 

3 

5 

8 

12 

86  

2,262 

3.5 

1 

2 

3 

4 

7 

87  

61,337 

6.3 

1 

3 

5 

8 

12 

88  

405,367 

5.0 

2 

3 

4 

6 

9 

89  

536,888 

5.8 

2 

3 

5 

7 

11 

90  

49,023 

4.0 

2 

2 

3 

5 

7 

91    

45 

5.0 

1 

2 

3 

5 

13 

92  

15,881 

6.3 

2 

3 

5 

8 

12 

93  

1,782 

4.0 

1 

2 

3 

5 

7 

94  

12,922 

6.2 

2 

3 

5 

8 

12 

95  

1,672 

3.8 

1 

2 

3 

5 

7 

96  

57,107 

4.6 

2 

2 

4 

6 

8 

97  

28,950 

3.5 

1 

2 

3 

4 

6 

98  

9 

3.7 

1 

1 

2 

2 

5 

99  

21,531 

3.2 

1 

1 

2 

4 

6 

100  

8,350 

2.1 

1- 

1 

2 

3 

4 

101   

22,498 

4.4 

1 

2 

3 

6 

9 

102  

5,699 

2.6 

1 

1 

2 

3 

5 

103  

495 

42.4 

9 

,       12 

23 

54 

96 

104 

20,732 

14.3 

6 

8 

12 

17 

25 

105  

29,353 

9.9 

4 

6 

8 

11 

18 

106  

3,515 

11:4 

5 

7 

10 

14 

20 

107  

83,704 

10.4 

5 

7 

9 

12 

17 

108  

6,543 

9.8 

2 

5 

8 

12 

18 

109  

57,705 

7.7 

4 

5 

6 

9 

13 

110  

55,100 

8.8 

2 

4 

7 

11 

18 

Ill    

9,622 

4.1 

1 

2 

4 

6 

7 

113  

39,897 

12.5 

4 

6 

9 

15 

24 

114  

8,369 

8.6 

2 

4 

7 

11 

17 

115  

19,878 

7.4 

1 

>         3 

6 

10 

15 

116  

116,606 

4.4 

1 

2 

3 

6 

9 

117  

4,751 

4.3 

1 

1 

2 

5 

10 

118  

8,319 

2.9 

1 

1 

1 

4 

7 

119  

"      1 ,257 

5.3 

1 

1 

3 

7 

13 

120  

38,350 

9.0 

•1 

3 

6 

12 

20 

121    

164,602 

6.3 

2 

3 

5 

8 

12 

122  

77,383 

3.5 

1 

2 

3 

5 

7 

123  

38,786 

4.8 

1 

1 

3 

6 

11 

124  

135,861 

4.4 

1 

2 

3 

6 

9 

125  

92,387 

2.8 

1 

1 

2 

4 

5 

126  

5,422 

11.5 

3 

6 

9 

15 

22 

127  

678,154 

5.2 

2 

3 

4 

7 

10 

128  

7,226 

5.4 

2 

3 

5 

7 

9 

129  

3.884 

2.6 

1 

1 

1 

3 

6 
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DRG 


130 

131 

132 

133 

134 

135 

136 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151  . 

152  . 

153  . 

154  . 

155  . 

156  . 

157  . 

158  . 

159  . 

160  . 

161  . 

162  . 

163  . 

164  . 

165  . 

166  . 

167  . 

168  . 

169  . 

170  . 

171  . 

172  . 

173  . 

174  ., 

175  . 

176  :. 

177  .. 

178  .. 

179  .. 

180  .. 

181  .. 

182  .. 

183  .. 

184  .. 

185  .. 

186  .. 

187  .. 

188  . 

189  .. 

190  .. 

191  .. 

192  ,. 

193  .. 

194  . 

195  .. 

196  .. 

197  .. 

198  . 

199  .. 

200  .. 


N  jmber  of 
d  sharges 


89,220 
27.255 
142,959 
8,743 
41,755 
7,825 
1,191 
209,417 
88,233 
56,027 
109,260 
52,906 
251,335 
95,251 
7,414 
10,813 
2,649 
134,602 
20,279 
21,258 
5,171 
4,594 
2,069 
28,481 
6,654 
4 
8,336 
4,379 
18,211 
12,263 
10,838 
6,447 
8 
5,432 
2,351 
4,228 
4,121 
1,437 
811 
15,751 
1 ,538 
31 ,608 
2,503 
253,175 
35.116 
13,542 
9,121 
3,396 
13,263 
91,043 
27,384 
274.383 
91,766 
75 
5,415 
6 
637 
84,442 
13,179 
76 
9,576 
1,322 
4,844 
651 
4,041 
1,007 
18,401 
5,446 
1,644 
1,082 


Arithmetic  mean 
length  of  stay 


5.6 
4.0 
2.9 
2.3 
3.2 
4.5 
2.7 
4,0 
2.5 
2.5 
3.6 
2.6 
2.1 
5.5 
2.6 
10.2 
6.2 
12.3 
6.3 
11.3 
5.6 
8.4 
5.2 
13.2 
4.1 
2.5 
5.7 
2.6 
5.1 
2.7 
4.3 
1.9 
3.3 
8.4 
4.5 
4.7 
2.4 
4.8 
2.4 
10.8 
4.3 
7.0 
3.8 
4.8 
2.9 
5.2 
4.6 
3.1 
5.9 
5.4 
3.4 
4.4 
2.9 
3.3 
4.7 
6.7 
4.1 
5.6 
3.1 
5.1 
13.8 
6.2 
12.7 
6.7 
10.5 
5.6 
9.2 
4.4 
9.8 
10.5 


10th 
percentile 


25th 
percentile 


5 

3 

5 

4 

4 

2 

3 

3 

3 

1 

1 

1 

1 

1 

1 

1 

1 

1 

3 

2 

1 

1 

1 

1 

2 

1 

2 

1 

2 

1 

2 

2 

1 

2 

2 

1 

1 

1 

1 

1 

2 

1 

1 

1 

T 

3 

1 

5 

2 

4 

2 

3 

2 

2 

2 


3 
2 

1 

1 

2 

2 

1 

2 

1 

1 

2 

1 

1 

2 

1 

6 

5 

7 

5 

6 

3 

5 

4 

7 

2 

1 

2 

1 

2 

1 

1 

1 

1 

5 

3 

2 
1 

2 
1 

4 

2 

3 

2 

3 

2 

3 

2 

2 

3 

3 

2 

2 

1 

1 

2 

3 

2 

2 

1 

2 

6 

3 

7 

4 

6 

3 

5 

3 

4 

3 


50th 
percentile 


5 
4 
2 
2 
2 
3 
2 
3 
2 
2 
3 
2 
2 
4 
2 
8 
6 

10 
6 
9 
5 
7 
5 

10 
3 
1 
4 
2 
4 
2 
3 
1 
2 

7 

4 

4 

2 

3 

2 

8 

4 

5 

3 

4 

3 

4 

4 

3 

5 

4 

3 

3 

2 

2 

3 

3 

3 

4 

2 

4 
10 

6 
10 

6 

9 

5 

7 

4 

7 

7 


75th 
percentile 


7 
5 

4 
^ 
4 
5 
3 
5 
3 
3 
4 
3 
3 
7 
3 

12 
8 

15 
7 

14 
7 

10 
7 

17 
6 
3 
7 
3 
7 
3 

6 

2 

3 

10 

6 

6 

3 

6 

'  3 

14 

6 

9 

5 

6 

4 

6 

6 

4 

7 

7 

4 

5 

4 

4 

6 
10 

6 

7 

4 

6 
17 

8 
16 

8 
13 

7 
11 

6 
13 
14 


90th 
percentile 

10 
7 
5 
4 
6 
8 
5 
8 
5 
5 
7 
5 
4 

11 
5 

17 
9 

22 
-      9 

20 

10 

15 
8 

26 
8 
5 

12 
5 

10 
5 
9 
4 
6 

1? 

7 
9 
4 
10 
5 
22 
9 
14 
8 
9 
5 
10 
8 
6 
11 
10 
6 
8 
5 
7 
10 
10 
8 
11 
6 
10 
28 
11 
23 
12 
19 
10 
17 
7 
21 
23 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V21 .0] 


Number  of 

Arithmetic  mean 

10th 

25th 

50th 

75th            1 

90th 

DRG 

disharges 

length  of  stay 

percentile 

percentile 

percentile 

percentile 

percentile 

201    

2,146 

14.2 

4 

6 

10 

18 

29 

202  

26,905 

6.4 

2 

3 

5 

8 

13 

203  

30,167 

6.7 

2 

3 

5 

9 

13 

204  

65,940 

5.7 

2 

.       3 

4 

7 

11 

205  

27,684 

6.2 

2 

3 

5 

8 

12 

206  

2,079 

3.8 

"1 

2 

'  3 

5 

8 

207  

33,045 

5.2 

1 

2 

4 

7 

10 

208  

10,244 

2.9 

1 

1 

2 

4 

5 

209  

401 ,363 

4.9 

3 

3 

4 

5 

7 

210  

123,436 

6.9 

3 

4 

6 

8 

11 

211    

30,259 

4.8 

3 

4 

4 

6 

«    7 

212  

10 

6.4 

1 

1 

3 

5 

7 

213  

10,018 

9.2 

2 

4 

7 

12 

18 

216  

8,808 

8.0 

1 

2 

6 

11 

17 

217  

17,420 

13.4 

3 

5 

9 

16 

28 

218  

24,033 

5.5 

2 

3 

4 

7 

10 

219  

20,076 

3.2 

'    1 

2 

3 

4 

6 

220  

1 

1.0 

1 

1 

1 

1 

1 

223  

13,406 

3.0 

1 

1 

2 

4 

6 

224  

11,846 

1.9 

1 

1 

1 

2 

3 

225  

6,539 

5.3 

1 

2 

4 

7 

11 

226  

5,895 

6.5 

1 

2 

4 

8 

14 

227  

4.883 

2.6 

1 

1 

2 

3 

5 

228  

2,553 

4.1 

1 

1 

3 

5 

9 

229  

1,274 

2.3 

1 

1 

2 

3 

5 

230  

2,474 

5.6 

1 

2 

3 

7 

12 

232  

825 

2.7 

1 

1 

1 

2 

6 

233  

10,014 

7.4 

1 

3 

6 

10 

15 

234 

5,408 

3.1 

1 

1 

2 

4 

7 

235  

5,150 

4.9 

1 

2 

4 

6 

9 

236  

40,417 

4.6 

1 

3 

4 

6 

8 

237  

1,790 

3.7 

1 

2 

3 

5 

7 

238  

9,003 

8.6 

3 

4 

7 

10 

17 

-239  

46.422 

6.3 

2 

3 

5 

8 

12 

240  

12,147 

6.6 

2 

3 

5 

8 

13 

r 

241    

3,197 

3.8 

'1 

2 

3. 

5 

242  ....;. 

2,621 

6.9 

2 

3 

5 

9 

14 

243  

97,186 

4.7 

■ 

2 

4 

~   6 

9 

244   

14,757 

4.7 

2 

4 

6 

9 

245  

5,890 

3.3 

1 

2 

3 

4 

6 

246  

1,501 

3.8 

2 

3 

5 

7 

247  

20,607 

3.3 

1 

3 

4 

7 

248  

14,008 

4.9 

3 

4 

6 

9 

249  

13,006 

3.6 

1 

2 

4 

7 

250  

3,835 

4.1 

1 

2 

3 

5 

8 

251    

2,403 

2.8 

1 

3 

3 

5 

253  

22,265 

4.7 

3 

4 

6 

8 

254  

10.865 

3.2 

2 

3 

4 

5 

256  

6,774 

5.1 

2 

4 

6 

10 

257  

15,803 

2.6 

1 

-     2 

3 

5 

258  

15,399 

1.8 

1. 

1 

2 

2 

3 
6 

259  

3,531 

2.7 

1 

1 

3 

260  

4,255 

1.4 

1 

1 

1 

2 

261   

1 ,801 

2.1 

1 

1 

2 

9 

262  

674 

4.3 

1 

3 

6 

263  

23,297 

11.5 

5 

8 

14 

22 

264  

3,898 

6.6 

3 

5 

-      8 

13 

265  

4,132 

6.6 

2 

4 

8 

14 

266  

2,567 

3.2 

1 

2 

4 

/ 

267  

242 

4.4 

-      1 

3 

.     6 

10 

268  

931 

3.8 

1 

2 

4 

8 

269  

9,911 

8.5 

3 

7 

11 

17 

270  

2,824 

3.6 

1 

2 

5 

7 
14 

271    

19,513 

7.2 

2 

4 

6 

9 

272  

5,770 

6.0 

2 

3 

5 

7 

12 

273  : 

1,351 

i                          4.0 

2 

3 

5 

1                              8 

274  

2,328 

6.5 

3 

5 

8 

13 

275  

232 

3.6 

1 

2 

4 

7 

276  

1,333 

4.5 

2 

4 

6 

8 

277  

101,243 

5.7 

2 

3 

5 

7 

10 
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Table  7$.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V21.0] 


DRG 


Ni  mber  of 
di  iharges 


278  

32,701 

279  

10 

280  

18,038 

281    

7,650 

283  

6,106 

284  

2.039 

285  

7,012 

286  

2.511 

287  

6.330 

288  

5,684 

289  

6,977 

290  

10,000 

291    

60 

292  

6,576 

293  

368 

294  

99,279 

295  

3,603 

296  

281.526 

297  

48,952 

298  

117 

299  

1,291 

300  

^ 

18.877 

301    

3,649 

302  

8,941 

303  

21,890 

304  

12.646 

305  

3,058 

306  

7,087 

307  

2,041 

308  

7,321 

309  

4,198 

310  

24.966 

311   

7,518 

312  

1,532 

313  

558 

314  

2 

315  

34,371 

316  

120.183 

317  ....... 

•2,045 

318  

5,811 

319  

416 

320  

188,879 

321   

31,494 

322  

55 

323  ...... 

20,049 

324  

7,086 

325  

9.360 

326  

2,755 

327  

7 

328  

748 

329  

92 

331   

51,750 

332  

5,046 

333  

269 

334  

10,565 

335  

12,782 

336  

36,048 

337  

29,654 

338  

941 

339  

1.491 

340  

1 

341   

3.599 

342  

694 

344  

3.598 

345  

1,376 

346  

4,919 

347  

318 

348  

3,416 

349  

619 

350  

6,778 
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Arithmetic  mean 
length  of  stay 


10th 
percentile 


25th 
percentile 


4.2 

5.3 

4.1 

2.9 

4.7 

2.9 

10.5 

5.9 

10.3 

50 

2.7 

2.2 

1.6 

10.5 

4.7 

4.5 

4.0 

5.1 

3.3 

3.1 

5.5 

6.1 

3.6 

8.5 

8.0 

8.9 

3.5 

5.4 

2.1 

6.2 

2.1  j 

4.4  I 
1.8  ' 
4.6 
2.3  \ 

40.5 

7.0  1 

6.5  I 

3.6  I 

6.1  i 
2.9, 
5.3  j 
3.7 
3.3 
3.2 
1.9 
3.8 
2.6 
2.6 
3.7 
2.1 
5.6 
3.2 
5.7 
4.6 
3.0 
3.4 
2.0 
5.5 
4.8 
2.0 
3.2 
3.2 
2.5 
4.9 
5.9 
3.0 
4.3 
2.5 
4.5 


2 
2 
2 

1 
2 

1 

5 

3 

5 

3 

1 

1 

1 

4 

1 

2 

2 

2 

2 

1 

2 

3 

2 

5 

4 

4 

2 

2 

1 

2 

1 

1 

1 

-1 
1 
1 
1 

3 
1 

3 
1 

3 

2 

2 

1 

1 

2 

1 

1 

1 

1 

3 

1 

2 

3 

2 

2 

1 

2 

1 

2 

1 

1 

1 

1 

3 

1 

2 

1 

2 


50th  • 
percentile 


75th 
percentile 


4 

3 

3 

2 

4 

2 

8 

4 

8 

4 

1 

1 

1 

8 

3 

3 

3 

4 

3 

2 

4 

5 

3 

6 

6 

6 

3 

3 

2 

4 

1 

? 

3i 
1 
80 
4 
5 
2 
5 
2 
4 
3 
3 
2 
1 
3 
2 
2 
3 
1 
4 
2 
3 
4 
3 
2 
2 
3 
3 
2 
2 
2 
1 
3 
5 
2 
3 
2 
4 


5 

7 
5 
4 
6 
4 

13 
7 

13 
5 
2* 
2 
2 

14 
6 
6 
5 
6 
4 
4 
7 
.  8 
4 
9 
9 

11 
4 
7 
2 

8 

2 

6 

2 

6 

3 
80 

9 

8 

4 

8 

4 

6 

5 

4 

4 

2 

5 

3 

3 

5 

3 

7 

4 

7 

5 

4 

4 

2 

7 

6 

2 

3 

4 

2 

6 
8 
4 
5 
3 
6 


90th 
percentile 


7 
7 
8 
5 
9 
6 

20 

12 

20 
8 
6 
4 
3 

21 
9 
9 
7 

10 
6 
6 

11 

12 
7 

15 

15 

18 
7 

12 
3 

14 
4 

10 
3 

10 
5 

80 

16 

13 

7 

12 

6 

10 

7 

5 

6 

4 

7 

5 

4 

8 

5 
11 

6 
11 

8 

5 

7 

3 
13 
11 

2 

7 

7 

5 
11 
12 

6 

8 

5 

8 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V21.0] 


Number  of 

Arithmetic  mean  i 

10th 

25th 

50th 

75th 

90th 

DRG 

disharges 

length  of  stay 

percentile 

percentile 

percentile        1 

percentile 

percentile 

352  

968 

4.0 

1 

2 

3 

5 

8 

353  

2,585 

6.5 

2 

3 

5 

7 

12 

354  

7,455 

5.7 

3 

3 

4 

6 

10 

355  

5,602 

3.2 

2 

2 

3 

4 

5 

356  

26,093 

2.1 

1 

1 

2 

3 

3 

357  

5,648 

8.4 

3 

4 

6 

10 

16 

358  ...... 

21,749 

4.2 

2 

2 

3 

5 

7 

359  

32,221 

2.6 

1 

2 

2 

3 

4 

360  

15,906 

2.8 

1 

1 

2 

3 

4 

361    

348 

3.2 

1 

1 

2 

3 

7 

362  

5 

1.4 

1 

1 

1 

2 

2 

363  

2,529 

3.6 

1 

2 

2 

4 

8 

364  

1,643 

4.1 

1 

1 

3 

5 

8 

365  

1,842 

8.2 

1. 

3 

5 

10 

17 

366  

4,601 

6.7 

1 

•     3 

5 

8 

14 

367  

489 

3.1 

1 

1 

2 

■4 

7 

368  

3,592 

6.6 

2 

3 

5 

8 

13 

369  

3,510 

3.3 

1 

1 

2 

4 

7 

370  

1.390 

5.8 

2 

3 

4 

5 

9 

371    

1,764 

3.5 

2 

3 

3 

•4 

5 

372  

979 

3.5 

2 

2 

'                2 

3 

5 

373  

4,246 

2.3 

1 

2 

2 

3 

3 

374  ....... 

100 

3.0 

2 

2 

2 

3 

6 

376  

332 

3.5 

1 

2 

2 

4 

7 

377  

53 

.4.1 

1 

2 

3 

6 

8 

378  

175 

2.6 

1 

1 

2 

3 

5 

379  

365 

3.0 

1 

1 

2 

3 

5 

380  

98 

2.0 

1 

1 

1 

2 

3 

381    

194 

1.9 

1 

1 

1 

2 

4 

382  

49 

1.7 

1 

1 

1 

2 

3 

383  

2,031 

3.8 

1 

2 

3 

4 

7 

384  

133 

2.6 

1 

1 

2 

3 

5 

385  ...... 

2 

1.5 

1 

1 

2 

2 

2 

387  

1 

55.0 

55 

55 

55 

55 

55 

392  

2,292 

9.7 

3 

4 

7 

12 

21 

393  ...... 

1 

4.0 

4 

4 

4 

4 

4 

394  

2,614 

7.6 

1 

2 

5 

9 

17 

395  

108,545 

4.3 

1 

2 

3 

5 

9 

396  

19 

4.2 

1 

1 

2 

5 

9 

397  

19,105 

5.2 

1 

2 

4 

6 

10 

398  

18,238 

5.9 

'2 

3 

5 

7 

11 

399  

1,698 

3.5 

1 

2 

3 

4 

6 

401    

5,876 

11.5 

2 

5 

9' 

15 

23 

402  

1,480 

4.0 

1 

1 

3 

5 

9 

403  

32,056 

8.1 

2 

3 

6 

10 

17 

404  

4,368 

4.1 

1 

2 

3 

5 

8 

405  

1 

31.0 

31 

31 

.     3T 

31 

31 

406  

2,435 

9.7 

2 

4 

7 

12 

20 

407  

645 

4.1 

1 

2 

3 

5 

7 

408  

2,131 

8.2 

1 

2 

5 

10 

20 

409  

2,166 

6.2 

2 

3 

4 

6 

12 

410  

28,518 

4.1 

1 

2 

4 

5 

6 

411   

7 

2.3 

1 

1 

2 

2 

4 

412  

17 

3.6 

1 

1 

3 

6 

7 

413  

5,371 

7.0 

2 

3 

5 

,  9 

14 

414  

638 

4.2 

1 

2 

3 

5 

8 

415  

43,615 

14.4 

4 

6 

11 

18 

28 

416  

193,642 

7.4 

2 

4 

6 

9 

14 

417  

41 

5.7 

2 

2 

5 

7 

12 

418  

26,059 

6.3 

2 

3 

5 

8 

12 

419  

16,513 

4.6 

1 

2 

4 

6 

9 
6 
8 

420  

3,233 

3.4 

1 

2 

3 

4 

421    

10,805 

4.1 

1 

2 

3 

5 

422  

68 

3.7 

1 

2 

2 

3 

6 

423  

8,149 

8.3 

2 

3 

6 

10 

17 

424  

1,264 

13.1 

2 

4 

9 

15 

26 

425  

16,274 

3.8 

1 

2 

3 

5 

«;  8 
9 

426  ...... 

4,619 

4.5 

1 

2 

3 

6 

427  

1,614 

4.4 

1 

2 

3 

5 

9 

428  

800 

7.1 

1 

2 

5 

8 

14 

45636 


Table  73.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V21 .0] 


DRG 


429 

430 

431 

432 

433 

439 

440 

441 

442 

443 

444 

445 

447 

448 

449 

450 

451 

452 

453  . 

454  . 

455  . 

461  . 

462  . 

463  . 

464  . 

465  . 

466  . 

467  . 

468  . 
471  . 
473  . 

475  . 

476  . 

477  . 

478  . 

479  ., 

480  .. 

481  .. 

482  .. 

483  .. 

484  .. 

485  ., 

486  .. 

487  .. 

488  .. 

489  .. 

490  .. 

491  .. 

492  .. 

493  .. 

494  .. 

495  .. 

496  .. 

497  .. 

498  ... 

499  ... 

500  ... 

501  ... 

502  ... 

503  ... 

504  ... 

505  ... 

506  ... 

507  ... 

508  ... 

509  ... 

510  ... 

511  ... 

512  ... 

513  ... 


Ni  mber  of 
di:  iharges 
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27,358 
65,641 
■      319 
454 
5,603 
1,532 
5,838 
690 
17,683 
3,949 
5,831 
2.592 
6.551 
1 
33.429 
7,534 
1 
25,827 
5.733 
4.822 
1.086 
5,0t2 
9,763 
27,225 
7,273 
203 
1,761 
1,126 
51,697 
13,425 
8,123 
110,111 
3,674 
26,494 
108,594 
24,163 
627 
867 
5,312 
45,887 
346 
3,279 
2,225 
3.908 
756 
13,475 
5,502 
15,451 
3,115 
59,856 
29,005 
200 
2,506 
22.093 
15,887 
34,803 
50,192 
2,615 
784 
6,020 
128 
136 
926 
346 
634 
161 
1.660 
592 
505 
215 


Arithmetic  mean 
length  of  stay 


5.9 
7.8 
6.8 
4.0 
3.1 
8.2 
9.1 
3.1 
8.5 
3.4 
4.2 
2.9 
2.5 
10 
3.7 
2.0 
1.0 
4.9 
2.8 
4.2 
2.4 
3.7 
10.9 
4.0 
3.0 
3.9 
4.0 
3.6 
12.8 
5.4 
12.4 
11.2 
11.1 
8.3 
7.3 
3.2 
21.1 
21.8 
12.5 
39.5 
14.5 
9.9 
12.8 
7.2 
17.0 
8.6 
5.5 
3.4 
14.9 
6.0 
2.5 
16.1 
8.9 
6.3 
4.0 
4.5 
2.4 
10.6 
6.2 
3.9 
28.0 
5.6 
16.9 
9.1 
7.8 
4.3 
6.7 
4.7 
13.2 
10.0 


10th 
percentile 


25th 
percentile 


3 
3 
2 
2 
2 
1 
1 
1 
6 
13 
4 
15 
2 
4 
1 
1 
4 
2 
1 
1 
3 
1 
1 
7 
3 
3 
2 
1 
1 
4 
3 
1 
7 
1 
4 
2 
2 
1 
1 
1 
6 
5 


3 
3 
2 
2 

1 

3 

3 

1 

3 

1 

2 

1 

1 

1 

1 

1 

1 

2 

1 

2 

1 

1 

6 

2 

1 

1 

1 

1 

6 

3 

3 

5 

5 

3 


50th 
percentile 


3 
1 
8 
17 
6 
22 
6 
5 
6 
3 
7 
3 
2 
2 
5 
3 
1 
9 
4 
4 
3 
2 
1 
5 
4 
2 
13 
1 
7 
4 
3 
2 
3 
1 
8 
6 


4 

6 

4 

3 

2 

5 

6 

2 

6 

3 

3 

2 

2 

1 

3 

1 

1 

3 

2 

3 

2 

2 

9 

3 

2 

1 

2 

2 

10 
4 
7 
9 

10 
6 
5 
2 

12 

20 
9 

33 

11 
7 

10 

6 

13 

6 

4 

3 

7 

5 

2 

12 

6 

5 

4 

3 

2 

8 

5 

3 
21 

1 
13 

7 

5 

3 

5 

3 
10 

8 


75th 
percentile 


7 

10 

7 

5 

4 

9 

11 

4 

10 

4 

5 

4 

3 

1 

4. 
2 
1 
6 
3 
5 
3 
4 
14 
5 
4 
3 
4 
3 
16 
6 
17 
15 
15 
11 
9 
4 
22 
24 
15 
49 
21 
12 
17 
9 
22 
10 
7 
4 
25 
8 
3 
19 
11 
7 
5 
6 
3 
13 
7 
5 
38 
4 
21 
13 
10 
5 
8 
6 
15 
10 


90th 
percentile 


11 

16 

12 

8 

6 

17 

19 

6 

18 

7 

8 

5 

5 

1 

7 

4 

1 

10 

5 

8 

5 

8 

19 
8 
6 
6 
7 
6 

25 
8 

32 

22 

21 

17 

15 
7 

47 

33 

24 

70 

30 

19 

26 

15 

36 

18 

11 
6 

33 

11 
5 

30 

18 

11 

6 

9 

4 

20 

11 

7 

55 

10 

35 

19 

17 

9 

15 

10 
23 
16 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY  2002  Medpar  Update  March  2003  Grouper  V21 .0] 


Number  of 

Arithmetic  mean 

10th 

25th 

50th 

75th 

90th 

DRG 

disharges 

length  of  stay 

percentile 

percentile 

percentile 

percentile 

percentile 

515  

8,312 

5.2 

1 

1 

3 

7 

12 

516  

33,015 

4.6 

2 

2 

4 

5 

9 

517  

68,536 

2.5 

1 

1 

1 

3 

5 

518  

49,374 

3.4 

1 

1 

2 

4 

7 

519  

9,057 

5.1 

1 

1 

3 

6 

12 

520  

13,115 

2.1 

1 

1 

1 

2 

4 

521   

30,971 

5.7 

2 

3 

4 

7 

11 

522  

6,047 

9.6 

4 

5 

8 

12 

20 

523  

,  15,530 

4.1 

1 

2 

3 

5 

7 

524  

133,080 

3.4 

1 

2 

3 

4 

6 

525  

584 

16.8 

1 

4 

9 

18 

37 

526  

51,533 

NA 

NA 

NA 

NA 

NA 

NA 

527  

135,957 

NA 

NA 

NA 

NA 

NA 

NA 

528  

1,596 

17.3 

6 

10 

15 

22 

32 

529  

3,671 

8.2 

1 

3 

5 

11 

19 

530  

2,6^ 

3.6 

1 

2 

3 

4 

7 

531   

3,859 

9.9 

2 

4 

7 

13 

532  

2,973 

3.9 

1 

1 

3 

5 

8 

533  

43,392 

4.1 

1 

1 

2 

5 

9 

534  

52,512 

2.0 

1 

1 

1 

2 

4 

535  

6,099 

10.9 

2 

6 

9 

14 

21 

536  

20,841 

5.8 

1 

2 

4 

8 

12 

537  

6,921 

7.0 

1 

3 

5 

9 

14 

538  

6,484 

2.9 

1. 

1 

2 

4 

-.   5 

539  

4,472 

11.2 

2 

4 

8 

15 

24 

540  

1,894 

4.0 



1 

1 

3 

5 

8 

11,761,542 

1 

Table  8A.— Statewide  Average  Op- 
erating Cost-To-Charge  Ra- 
tios—July 2003 


Table  8A.— Statewide  Average  Op- 
erating Cost-To-Charge  Ra- 
tios— July  2003 — Continued 


Table     8B.— Statewide     Average 
Capital     Cost-To-Charge      Ra- 
,   Tios— July  2003— Continued 


State 


Urban 


Alabama 

Alaska  

Arizona 

Arkansas 

California 

Colorado  '. 

Connecticut 

Delaware 

District  of  Colugibia 

Florida  

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts 

Michigan 

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  

New  Jersey 

New  Mexico  

New  York  


Rural 


State 


Urban 


Rural 


State 


Ratio 


0.327 

0.397 

0.402 

0.662 

0.34 

0.449 

0.425 

0.413 

0.322 

0.408 

0.394 

0.532 

0.504 

0.542 

0.56 

0.483 

038 

0.33 

0.345 

0.449 

0.444 

0.402 

0.447 

0.541 

0.513 

0.383 

0.475 

0.484 

0.514 

0.456 

0.583 

0.367 

0.549 

0.451 

0.461 

0.377 

0.459 

0.542 

0.503 

0.76 

0.82 

0.499 

0.523 

0437 

0.534 

0461 

0.614 

0.432 

0.418 

0.389 

0.454 

0.51 

0.512 

0.415 

0.525 

0.284 

0  461 

0.523 

0.586 

0  335 

0.474 

0.477 

0.469 

1       0.583 

North  Carolina 
North  Dakota  .. 

Ohio  

Oklahoma  

Oregon  

Pennsylvania  .. 

Puerto  Rico  

Rhode  Island  .. 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  .. 

Wisconsin  

Wyoming  


0.503 
0.64 
0.475 
0.371 
0.525 
0.368 
0.479 
0.484 
0.435 
0.484 


0.407 

0.372 

0481 

0.522 

0.427 

0.532 

0.562 

0.505 

0.442 

0.468 
0.619 
0.567 
0.467 
0  578 
0497 
0.569 

0.451 
0535 
0.436 
0475 
0581 
0.596 
0.495 
0.581 
0.527 
0.581 
0.618 


Table  SB.— Statewide  Average 
Capital  Cost-To-Charge  Ra- 
tios—July 2003 


State 


Ratio 


Alabama  . 
Alaska  .... 
Arizona  ... 
Arkansas 
California 
Colorado 


0.040 
0.G53 
0.034 
0.042 
0.031 
0.045 


Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska 

Nevada  

New  Hampshire  .... 

New  Jersey 

New  Mexico  

New  York  

North  Carolina  

North  Dakota  

Ohio  -. 

Oklahoma  

Oregon  

Pennsylvania  


0.036 
0  048 
0.027 
0.038 
0.047 
0.041 
0046 
0.037 
0.050 
0046 
0.045 
0.045 
0.043 
0.036 
0.013 
0049 
0044 
0.042 
0.041 
0.040 
0.049 
0.047 
0032 
0.058 
0.030 
0.044 
0.046 
0.046 
0.065 
0.044 
0.040 
0.043 
0.035 
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Table  8B.- -Statewide  Average  Table  8B.— Statewide  average  Table  8B.— Statewide  Average 
Capital  :ost-To-Charge  Ra-  Capital  Cost-To-Charge  Ra-  Capital  Cost-To-Charge  Ra- 
tios^July  2003— Continued  Tios— July  2003— Continued  tios^July  2003— Continued 


Sate 


Puerto  Rico 

Rhode  Island  .. 
South  Carolina 
South  Dakota  .. 
Tennessee  


010005 

010010 

010012 

010022 

010035 

010036 

010043 

010044 

010072 

010089 

010101  , 

010118  . 

010120  . 

010121  . 
010126  . 
010150  . 
010158  . 
020008  . 
030007  . 
030012  . 
030033  . 
030043  . 
040014  . 
040017  . 

040019  . 

040020  . 

040026  . 

040027  . 
040041  . 
040066  ., 
040069  .. 
040072  .. 
040076  .. 
040078  .. 
040080  .. 
040088  .. 
040091  .. 
040107  .. 
040119  .. 
050042  .. 
050045  .. 
050071  .. 
050073  .. 
050101  .. 
050150  .. 
050174  .. 
050228  .. 
050230  .. 
050236  .. 
050251  ... 
050296  .., 
050325  .., 
050335  ... 
050419  ... 
050457  ... 
050494  ... 
050510  ... 
050541  ... 


Tai  le  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004 
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Ratio 

0.046 
0.029 
0046 
0051 
0.046 


State 


Texas  

Utah  

Vermont  

Virginia 

Washington 


Ratio 


State 


I     Ratio 


0.043     West  Virginia 

0,045     Wisconsin  

0.046 
0.048 
0.052 


Wyoming 


0.044 
0.049 
0.050 


Provider  No. 


Actual  MSA  or  rural 
area 


Wage  index  MSA 
reclassification 


Standardized 
amount  MSA  re- 


01 

3440 

01 

3440 

01 

2880 

01 

2880 

01 

1000 

01 

2750 

01 

1000 

01 

25 

01 

0450 

01 

1000 

01 

0450 

01 

■  5240 

01 

5160 

01 

5240 

01 

2180 

01 

5240 

01 

2030 

02 

0380 

03 

2620 

03 

6200 

03 

2620 

03 

8520 

04 

4400 

04 

26 

04 

4920 

3700 

4920 

04 

4400 

04 

7920 

04 

4400 

•  04 

4400 

04 

4920 

04 

4400 

04 

4400 

04 

4400 

04 

3700 

04 

7680 

04 

8360 

04 

8360 

04 

4400 

05 

6690 

05 
7400 

5775 

8720 

5775 

8720 

5775 

05 

6920 

7500 

8720 

7360 

5775 

5945 

4480 

8735 

4480 

05 

6720 

05 

7120 

05 

5170 

05 

5170 

05 

6690 

7360 

5775 

05 

6920 

7360 

,  5775 

7360 

5775 

classification 

3440 
3440 
2880 

3440 
3440 

2880 

1000 

2750 

1000 
25 

1000 

0450 
1000 

0450 

0450 
■  5240 

0450 

5160 

7320 


4480 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


Provider  No. 


050549  , 

050569 

050594 

050609 

050668 

050686 

060001 

060003 

060013 

060023 

060027 

060049 

060057 

060075 

060076 

060096 

060103 

070006 

070018 

070033 

070034 

080002 

080004 

080007 

100022 

100023 

100024 

100045 

100049 

100098 

100103 

100105 

100109 

100150 

100176 

100211 

100217 

100232 

100239 

100249 

100268 

110001 

110002 

110003 

110016 

110023 

110025 

110029 

110038 

110040 

110041 

110050 

110054 

110074 

110075 

110118 

110122 

110150 

110168 

110187 

110188 

110189 

110205 

120028 

130002 

130003 

130011 

130018 

130026 

130028 


Actual  MSA  or  rural 
area 


Wage  index  MSA 
reclassification 


Standardized 
amount  MSA  re- 
classification 


8735 
05 
5945 
5945 
7360 
6780 
3060 
1125 
06 
2995 
J 125 
06 
06 
06 
06 
06 
1125 
5483 
5483 
5483 
5483 
08 
2190 
08 
5000 
10 
10 
2020 
10 
10 
10 
10 
10 
10 
8960 
8280 
10 
10 
8280 
10 
8960 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
0500 
1 
1 
1 
1 
1 
1 
1 
1 
1 

12 
13 
13 
13 
13 
13 
6340 


2080 
2080 


2080 


2080 


0720 


5960 


8960 
3600 
2710 


2710 
2900 


0520 


3600 


0500 


0520 
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Table  9.- -Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


130049 
130060 
140014 
140015 
140027 
140031 
140032 
140034 
140040 
140043 
140046  , 
140058  . 
140064  . 
140086  . 
140093  . 
140102  . 
140110  . 
140112  . 
140141  . 
140143  . 

140160  . 

140161  . 
140164  . 
140189  . 
140230  . 
140234  . 
140245  . 
140271  . 
150002  ., 
150004  .. 
150006  .. 
150008  .. 
150011  .. 
150015  .. 
150027  .. 
150030  .. 
150034  .. 
150036  .. 
150048  .. 
150051  .. 
150062'.. 
150065  .. 
150067  .. 
150069  .. 
150076  .. 
150090  .. 
150096  .. 
150102  .. 
150105  ... 
150112  .., 

150125  ... 

150126  ... 

150132  ... 

150133  ... 

150146  ... 

150147  ... 
160001  ... 
160016  ... 
160026  ... 
160030  ... 
160037  ... 
160057  ... 
160064  ... 
160080  ... 

160088  ... 

160089  ... 
160094  ... 
160122  ... 
170001  ... 
170006  ... 
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Provider  No. 


Actual  MSA  or  rural 
area 


13 
13 
6120 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
2960 
2960 
15 
2960 
15 
15 
15 
15 
2960 
15 
15 
1020 
15 
15 
15 
15 
15 
2960 
15 
15 
15 
15 
2960 
2960 
2960 
15 
15 
2960 
16 
16 
16 
16 
16 
16 
16 
16 
16 
16 
16 
16 
17 
17 


Wage  index  MSA 
reclassification 


7840 

1080 

1040 

7040. 

1960 

1400 

7040 

7040 

6120 

6880 

7040 

7880 

1960 

7040 

1400 

7880 

6120 

6120 

7040 

6120 

6880 

1600 

7040 

1400 

1400 

6120 


Standardized 
amount  MSA  re- 
classification 


7800 
1600 
1600 
7800 
1600 
3480 
1600 


3480 
1600 
3850 
3200 


3480 
3480 


1640  I 
7800  i 
1600  j 
2330  ! 
7800  [ 
3480  : 
3480  I 
1600  ' 
1600  i 
1600  ; 
2330  ! 
2330  I 
1600  I 
2120  ■ 
2120 
2120  ' 
2120  I 

24  i 
3500  I 

24  I 
6880  I 
2120  I 
2120  i 
8920  I 

14  j 
9040  I 
3710  I 


7040 


7040 


7880 


6120 
7040 


1400 


7040 
7800 
1600 
1%00 


1600 
3480 
1600 
3480 
3480 
1600 


3480 
3480 


3480 
1640 


1600 


3480 
1600 
1600 
1600 


1600 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


170010  .. 

170012  .. 

170013  .. 

170014  .. 
170020  .. 

170022  .. 

170023  .. 
170025  .. 
170033  ., 
170045  ., 
170058  . 
170060  . 
170089  . 
170094  . 
170120  . 
170131  . 
170145  . 
170166  . 
170175  . 
180005  . 

180011  . 

180012  . 

180013  . 
180016  . 
180018  . 

180027  . 

180028  . 

180029  . 
180044  . 
180048  . 
180054  . 
180066  . 
180069  . 
180078  . 
180102  . 
180104  . 
180116  . 

180124  . 

180125  . 
180127  . 
180132  . 
180139  . 
190001  . 
190003  . 
190015  , 
•190025  , 
190049 
190054 
190083 
190086 
190099 
190106 
190131 
190218 
200002 
200020 
200024 
200034 
200039 
200040 
200050 
200063 
220060 
220077 
220123 
230022 
230027 
230030 
230036 
230037 


Provider  No. 


Actual  MSA  or  rural  i 

Wage  index  MSA 

area 

reclassification 

17 

8560  j 

17 

9040  1 

17 

9040 

17 

3760 

■   17 

9040 

17 

7000 

17 

9040 

17 

9040 

17 

9040 

17 

8440 

17 

3710 

17 

28 

17 

0320 

17 

8440 

17 

3710 

17 

8440 

17 

8560 

.  17 

0320 

17 

9040 

18 

3400 

18 

4280 

18 

4520 

18 

5360 

18 

4520 

18 

4280 

18 

1660 

18 

3400 

18 

3660 

18 

3400 

18 

4280 

18 

166a 

18 

5360 

18 

3400 

18 

3400 

18 

1660 

18 

1660 

18 

1660 

18 

5360 

18 

3400 

18 

4520 

18 

4280 

18 

4280 

19 

19 

3880 

19 

5560 

19 

3880 

19 

'   19 

3880 

19 

5200 

'  19 

5200 

19 

3880 

19 

3880 

19 

5560 

19 

i           0220 

20 

1           6403 

6403 

1123 

4243 

6403 

4243 

1           6403' 

20 

!           6403 

6403 

20  i           0733 

20 

1           6403 

1123 

0743 

8003 

1           3283 

22 

0743 

23 

0440 

23 

3000 

23 

6960 

23 

6960 

23 

0440 

Standardized 
amount  MSA  re- 
classification 


8440 


5560 


5560 


1123 


1123 


3000 
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230040 

230054 

230080 

230096 

230097 

230105 

230106 

230121 

230188 

230199 

230235 

230253 

240011 

240013 

240014 

240016 

240018 

240023 

240045 

240052 

240064 

240069 

240071 

240072 

240075 

240088 

240089 

240119 

240121 

240139 

240142 

240152 

240187 

250002 

250004 

250009 

250030 

250031 

250034 

250042 

250069 

250078 

250081 

250082 

250088 

250094 

250097 

250100 

250101 

250104 

250122 

250126 

260009 

260011 

260015 

260017 

260022 

260025 

260034 

260047 

260064 

260074 

260078 

260094 

260110 

260113 

260116 

260119 

260120 

260127'.. 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


Provider  No. 


260131  

260164  

260183  

260186  

270002  

270003  > 

270011  

270017  

270051  ; 

270057  

270082  ..: 

280009  

280023  i 

280032  ; : 

280054  ^ :. 

280058  : :.. 

280061 

280065  

280077  

280111  

280125  

290006  

290008 

300003  

300005 

300019  

300024  

310001  '■ 

310002  

310003  

310015  

310021  

310031  , 

310032  

310038  

310045  ^ 

310047  ....;. 

310048  

310064  '..:■ 

310070  

310076  

310087  

310088  

310119  

320005  

320006  ; 

320011  

320013  

320063 

320065  

330001 

330004  -. 

330023 •••• 

330027 

330084  

330085  

330103 

330106  

330126  

330135  '. 

330136 

330157  

330181  .^ 

330182  : : 

330205  

330209  : 

330224  

330235  

330239  

330250  ^ 


Wage  Index  MSA 
reclassification 


Standardized 
amount  MSA  re- 
classification . 


26 

26 

26 

26 

27 

27 

27 

27 

27 

27 

'  27 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

29 

29 

30 

30 

30 

30 

0875 

5640 

3640 

5640 

8480 

6160 

8760 

5015 

0875 

0560 

5015 

0560 

5015 

5640 

8760 

0560 

5640 

32 

32 

32 

32 

32 

32 

5660 

33 

2281 

5380 

33 

33 

33 

5380 

5660 

5660 

33 

33 

5380 

5380 

5660 

5660 

33 

8160 

3610 

33 


1740 


7040 
1740 
0880 
3040 
3040 
5140 
5140 
0880 
3040 
4360 
4360 
4360 
4360 
4360 
53 
3060 
5920 
5920 
7720 
6720 
4120 
1123 
1123 
1123 


7040 


5600 
5600 
5600 
0875 
5190 
5190 
6160 
5600 
5600 
6160 
5640 
6160 
5600 
5600 
6t60 
6160 
5600 
0200 
7490 
74i90 
7490 
5800 
5800 
0875 
5660 
5660 
5600 
1303 
8160 


1123 
1123 


5600 
0875 
0875 
8160 
8160 
5600 
5600 
0875 
0875 
3283 


2360 
1303 


6160 


0875 


5600 


1280 


0875 
0875 


0875 
0875 


6840 
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Table  9.- -Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


330264 

330307 

330386 

340003 

340008 

340010 

340013 

340017 

340021 

340023 

340027  , 

340039  . 

340050  . 

340051  . 

340052  . 
340064  . 
340068  . 
340071  . 
340088  . 
340109  . 
340115  . 
340124  . 
340126  . 
340143  . 
340147  . 
350003  ., 

350005  .. 

350006  .. 
350009  .. 
360002  .. 
360008  .. 

360010  .. 

360011  .. 

360013  .. 

360014  .. 

360024  ,. 

360025  .. 
360036  .. 
360039  .. 
360046  .. 
360054  .. 
360065  ... 
360071  ... 
360076  ... 
360078  ... 
360081  ... 
360084  ... 
360088  ... 
360090  ... 
360092  ... 
360095  ... 

360107  .. 

360108  ... 

360109  ... 
360112  ... 
360121  ... 
360132  ... 
360142  .... 
360150  .... 
360159  .... 
360175  .... 
360197  .... 
360211  .... 
370004  .... 
370006  .... 

370014  .... 

370015  .... 
370018  .... 

370022  .... 

370023  .... 
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Provider  No. 


Actual  MSA  or  rural 
area 


5660 
33 
33 
34 
34 
2980 
34 
34 
34 
34 
34 
34 
34 
34 
3120 
34 
34 
34 
34 
34 
34 
34 
34 
3290 
6895 
35 
35 
35 
35 
•   36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
3200 
36 
36 
36 
3200 
0080 
8400 
1320 

36  ! 

8400 

36 

36 

36 

36 

36 

8400 

36 

3200 

36 

0080 

36 

36 

36 

8080 

37 

37 

37 

37 

37 

37 

37 


Wage  index  MSA 
reclassification 


0875 
8160 
5660 
3120 
2560 
6640 
1520 
0480 
1520 
0480 
3150 


Standardized 
amount  MSA  re- 
classification 


2560 
3290 
1520 
3120 
9200 
6640 
0480 


6640 
6640 
6640 
1520 
6640 
1010 
2985 
1010 
2520 


3400 
0080 
1840 
2000 
1840 
1680 
1680 
0080 
1840 


1480 
1680 
4320 


1680 


0080 
1840 


1840 
8400 
8400 
4800 
1840 
0440 
0440 


1840 
1840 
1840 


'3710 
8560 
7640 
8560 
8560 
4200 
4200 


0875 


1520 


6640 


5720 
6640 
6640 
6640 


1680 


1840 


1680 
1680 


1840 
1640 


1680 
4320 
1640 
1680 
2160 


2160 
1840 


4800 
1840 


1640 
1640 
1680 


1840 
6280 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004 — Continued 


Provider  No. 


Actual  MSA  or  rural 

Wage  index  MSA 

area 

reclassification 

37 

8560 

37 

2720 

37 

7640 

37 

8360 

37 

5880 

37 

5880 

-   37 

2720 

37 

45 

37 

4200 

37 

5880 

38 

6440 

38 

4890 

38 

38 

1890 

38 

2400 

38 

2400 

38 

2400 

38 

4890 

7080 

38 

2400 

38 

6440 

7080 

,  6440 

38 

2400 

39 

3240 

39 

6280 

39 

3240 

39 

6280  I 

39 

6280  1 

39 

0240  1 

39 

6680 

39 

3240 

39 

0280 

39 

8840 

39 

0960 

39 

6280 

39 

6280 

3680 

6280 

39 

9320 

0240 

6160  1 

39 

8840  1 

39 

6280  1 

39 

8840 

39 

6280 

39 

6680 

39 

6680  , 

39 

3240  ! 

0240 

6160  1 

39 

5660 

0240 

6160 

40 

1310 

6483 

1123 

6483 

1123  ! 

6483 

1123 

6483 

1123  1 

6483 

1123 

6483 

1123 

6483 

1123 

6483 

1123 

6483 

1123  1 

6483 

1123 

6483 

1123 

42 

1440 

42 

1440 

42 

1520 

42 

0600 

8140 

1760 

42 

0600 

42 

7520 

5330 

9200 

43 

6660 

Standardized 
amount  MSA  re- 
classification 


370025 

370034 

370047 

370048 

370049 

370054 

370084 

370103 

370153 

370200 

380001 

380002 

380006 

380022 

380027 

380040 

380047 

380050 

380051 

380065 

380070 

380084 

380090 

390006 

390008 

390013 

390016 

390017 

390030 

390031 

390048 

390052 

390065 

390079 

390091 

390093 

390110 

390113 

390133 

390138 

390150 

390151 

390163 

390181 

390183 

390189 

390197 

390201 

390263 

400018 

410001 

410004 

410005 

410006 

410007 

410008 

410009 

410010 

410011 

410012 

410013 

420020 

420030 

420036 

420068 

420070 

420071 

420080 

420085 

430004 


6440 


6440 


6280 


6280 
6280 
6680 
6680 


9280 


6680 
6680 


5640 


1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
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Table  9.  —Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004 — Continued 


Provider  No. 


Actual  MSA  or  rural 
area 


Wage  index  MSA 
reclassification 


Standardized 
amount  MSA  re- 
classification 


430008 

430012 

430013 

430014 

430015 

430047 

430048 

430089 

440008 

440020 

440024 

440050 

440058 

440059 

440060 

440067 

440068 

440072 

440073  , 

440148  . 

440175  , 

440180  . 

440185  . 

440186  . 

440187  . 
440192  . 
440200  . 
440203  . 
450007  . 
450014  . 
450080  . 
450085  . 

450098  . 

450099  . 
450140  . 
450144  . 
450146  . 
450163  . 
450178  . 
450187  . 
450192  . 
450194  . 
450196  . 
450211  . 
450214  . 
450224  . 
450347  . 
450351  . 
450353  . 
450373  . 
450395  . 
450400  . 
450438  . 
450447  . 
450451  . 
450484  . 
450508  . 
450534  . 
450623  . 
450626  . 
450653  . 
450656  . 
450694  . 
450747  . 
450755  . 
450763  . 
450770  . 
460011  . 
460021  . 
460027  . 


43 

43 

43 

43 

43 

43 

43 

43 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

45 

46 

46 

46 


24 
7760 
7760 
2520 
6660 

28 

53 
7720 
3580 
3440 
1560 
0480 
1560 
5360 
3580 
3840 
3840 
4920 
5360 
5360 
3440 
3840 
1560 
5360 

18 
5^60 
5360 
1560 
7240 
8750 
'4420 
9080 
4420 
0320 
5800 
5800 
0320 
1880 
5800 
3360 
1920 
1920 
1920 
3360 
3360 
8640 
3360 
2800 
1880 
4420 
3360 
8800 
0640 
1920 
2800 
3360 
8640 
0320 
1920 
8750 
5800 
8640 
3360 
1920 
4600 
0320 
0640 
6520 
4120 
6520 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004 — Continued 


Provider  No. 


Actual  MSA  or  rural 
area 


Wage  index  MSA 
reclassification 


Standardized 
amount  MSA  re- 
classification 


460032 

460036 

460039 

470001 

470011 

470012 

470018 

490001 

490004 

490005 

490013 

490018 

490038 

490047 

490066 

490079 

490126 

500002 

500003 

500007 

500016 

500031 

500041 

500059 

500072 

500079 

510001 

510002 

510006 

510024 

510028 

510046 

510047 

510048 

510062 

510070 

510071 

520002 

520006 

520018 

520021 

520028 

520032 

520037 

520059 

520066 

520071 

520076 

520084 

520088 

520094 

520096 

520102  , 

520107  , 

520113  . 

520116  . 

520152  . 

520173  . 

520189  . 

530002  . 

530009  . 

530015  . 

530025  . 

530032  . 


46 
46 
46 
47 
47 
47 
47 
49 
49 
49 
49 
49 
49 
49 

5720 
49 
49 
50 
50 
50 
50 
5P 
50 
50 
50 

8200 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
52 
52 
52 

3800 
52 
52 
52 

6600 

3620 
52 
52 
52 
52 

6600 

6600 
52 
52 
52 
52 
52 
52 

3800 
53 
53 
53 
53 
53 


6520  

6520  : 

7160  

30  ; 

1123  1123 

6323  : 

1123  1123 

3660 

1540  

8840  

4640  

4640  

3660  

8840  ] 

6760  

3120  3120 

6800  

6740  ^ 

0860  

0860  

7600  :  

5910  I  : 

6440  

7600  

7600  

7600 

6280  

6800  

6280  

6280  6280 

1480  

1480  

6280  

3400  

1480  

1480  

1480  

8940  

8940  

5120  I  r. 

1600  I  1600 

4720  i  

4720  i ....: , 

8940  '  

5080  5080 

4720 

5080  i  5080 

4720  I  

4720  i  

5080  

5080  5080 
5080  5080 
5080  5080 
3080  

3080  : " 

5080  5080 

3080  

2240  

1600  1600 

1350  i  ;. :. 

1350  i  

6340  i  

2670  j  

7160  I  
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Table  10.— I 
Deviation 
Group  (DIIIG)^uly 


HiEAN  AND  .75  STANDARD 

BY  Diagnosis-Related 
2003 


ORG 


Cases 


Meaii  +  .75 
standard 
deviation 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG>— July  2003— Con- 
tinued 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)-^uly  2C03— Con- 
tinued 


1  . 

2  . 

3  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
34 
35 
36 
37 
38 
39 
40 
42 
43 
44 
45 
46 
47 
49 
50 
51 
52 
53 
55 
56 
57 
59 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
75 
76 
77 


23,157 

11,535 

3 

350 

14,489 

4,031 

1,677 

18,339 

3,244 

51.660 

6.919 

233,816 

92,167 

9,810 

2,700 

29,250 

8.385 

6,112 

1,869 

2,746 

1 1 ,062 

58  122 

26.945 

18 

4.348 

13.770 

5.226 

2 

3.834 

1.866 

23.474 

7,325 

2,079 

1,351 

94 

547 

1.508 

1,553 

93 

1,185 

2,622 

3.418 

1.373 

2,341 

2,385 

241 

216 

2,435 

1.458 

458 

700 

113 

249 

2 

2,964 

3.064 

39.700 

7,690 

379 

11,373 

3.665 

29 

79 

949 

7.561 

42,731 

43,909 

2,427 


$71,862 
541,916 
$57,168 
$15,743 
$55,309 
$33,403 
$27,210 
$25,124 
$17,654 
$17,776 
$16,312 
$24,738 
$19,059 
$25,016 
$13,796 
$20,071 
$14,298 
$57,114 
$30,726 
$21,754 
$16,410 
$19,963 
$12,212 
$22,836 
$27,026 
$26,999 
$14,276 
$19,365 
$18,092 
$1 1 ,256 
$19,760 
$12,760 
$11,821 
$21,123 
S9,781 
$12,494 
$17,526 
$14,008 
$11,353 
SI  3.306 
$14,326. 
$16,038 
$10,908 
S34.744 
$15,810 
$16,991 
$15,789 
$23,943 
$18,384 
$16,976 
$21,430 
$16,063 
$24,772 
$20,652 
$28,015 
$27,189 
$11,389 
$11,535 
$15,758 
$12,869 
S9.805 
$6,582 
$13,057 
$13,674 
$16,376 
$60,129 
$56,525 
$23,987 


DRG 


Cases 


78  .. 

79  .. 

80  .. 

81  .. 

82  .. 

83  .. 

84  .. 

85  .. 

86  .. 

87  .. 

88  .. 

89  .. 

90  .. 

91  .. 

92  .. 

93  .. 

94  . 

95  .. 

96  .. 

97  . 

98  ,. 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 
108 
,109 
110 
111 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127  . 
128 
129 
130 

131  . 

132  . 

133  . 
134 
135 
136 
138 

139  . 

140  . 

141  . 

142  . 

143  . 

144  . 

145  . 

146  . 


38,870 

165.957 

7,866 

5 

63,317 

6,565 

1,552 

21,981 

2,201 

60,101 

396,200 

523,048 

47.344 

44 

15,549 

1,738 

12,597 

1,622 

55,628 

28,174 

9 

20,984 

8,129 

21,861 

5,503 

484 

20,223 

28,716 

3,432 

81,816 

6,341 

56,282 

53,777 

9,323 

39.244 

8,198 

19.499 

114,338 

4,622 

8,168 

1,211 

37,745 

161,616 

75,737 

38,021 

133,344 

90,371 

5,309 

663,251 

7,042 

3.774 

87,289 

26,583 

140,158 

8,475 

40,649 

7,697 

1.166 

204,872 

86,072 

54,193 

107,180 

51,782 

245,795 

93,108 

7,201 

10,627 


Mean  +  .75 
standard 
deviation 


$24,907 
$32,680 
$16,846 
$20,229 
$28,781 
$19,177 
$10,644 
$24,242 
$13,781 
$27,456 
$17,702 
$20,51 1 
$11,871 
$14,737 
$24,280 
$14,448 
$22,970 
512,263 
$14,761 
$10,803 
$14,090 
$13,983 
$10,369 
$17,290 
$10,797 
$378,244 
$150,559 
$108,046 
$136,812 
$99,133 
$109,106 
$73,253 
$81,343 
$49,746 
$56,405 
S33.220 
$69,161 
$44,903 
$27,878 
$31 .457 
$27,147 
$46,550 
$30,683 
$19,715 
$32,143 
$27,371 
$20,832 
$51,405 
S20.085 
$14,239 
$20,775 
$18,660 
$11,113 
$12,462 
$10,723 
$11,970 
$17,958 
$11,432 
$16,521 
$10,173 
$10,288 
$14,813 
$11,382 
$10,741 
$24,851 
$11,714 
$52,920 


DRG 


147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 


2,602 

132,078 

19,892 

20,888 

5,067 

4,490 

2,025 

27,969 

6,498 

4 

8,150 

4,273 

17,842 

11,973 

10,620 

6,290 

8 

5,322 

2,297 

4,142 

4,013 

1,406 

802 

15,473 

1,495 

30,878 

2,414 

247,933 

34,337 

13,301 

8,939 

3,315 

12,973 

88,999 

26,699 

268,140 

89,558 

69 

5,256 

6 

609 

82.829 

12.856 

75 

9,340 

1,299 

4,733 

638 

3,957 

969 

17,996 

5,289 

1,609 

1,069 

2,100 

26,307 

29,543 

64,510 

27,001 

2,015 

32.214 

9,967 

394,702 

121,348 

29,657 

9 

9,818 


Mean  +  .75 
standard 
deviation 


$29,373 
$67,116 
$27,061 
$57,096 
$25,243 
$37,305 
$21,509 
$82,200 
$25,001 
$16,997 
$25,875 
$12,709 
$26,972 
$15,839 
$22,659 
$12,519 

$9,397 
$45,313 
$22,967 
$27,527 
S16.618 
S26.010 
$14,782 
$57,315 
$23,568 
$28,013 
$15,971 
$19,856 
$11,032 
$21,548 
$18,108 
$13,584 
$21,773 
$19,227 
$10,651 
SI  6.395 
S1 1 ,492 

$9,542 
$17,532 
$17,504 
SI  5.462 
$22,197 
SI  2. 176 
$16,578 
$88,382 
$36,558 
$68,254 
$31,775 
559,356 
$30,122 
$50,435 
$23,379 
$48,963 
$62,346 
$75,551 
$26,667 
$28,095 
$22,991 
$24,271 
$14,280 
$22,980 
$13,150 
$35,979 
$33,587 
$22,493 
$31,925 
$37,689 
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Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DFIG)^uly  2003— Con- 
tinued 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


DRG 


216 
217 
218 
219 
223 
224 
225 
226 
227 
228 
229 
230 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
253 
254 
256 
257 
258 
259 
260 
»261 
262 
263 
264 
265 
266 

267  . 

268  . 

269  . 

270  . 

271  . 

272  , 

273  . 

274  . 

275  . 

276  . 

277  . 

278  . 

279  . 

280  . 

281  . 

283  . 

284  . 

285  . 

286  . 

287  . 

288  . 

289  . 


Mean  +  .75 
standard 
deviEttion 


DRG 


8,691 

$41,935 

17,092 

$61,011 

23,524 

$30,313 

19,672 

$19,359 

13,125 

$20,384 

11,574 

$14,926 

6,390 

$22,849 

5,793 

$30,350 

4,783 

$15,628 

2,495 

$22,908 

1,245 

$13,667 

2.430 

$25,765 

809 

$18,306 

9,829 

$40,036 

5,300 

$24,173 

5,032 

$14,695 

39,468 

$13,922 

1,748 

$11,857 

8,729 

$27,480 

45,525 

$20,661 

11,846 

$26,301 

3,110 

$12,646 

2,542 

$23,380 

94,969 

$15,031 

14,423 

$14,330 

5,746 

$9,757 

1,473 

511,896 

20,113 

$11,410 

13,674 

$17,154 

12,784 

$13,336 

3,727 

514,018 

2,332 

59,097 

21,753 

$14,893 

10,593 

$8,759 

6,586 

$16,469 

15,517 

$16,712 

15,055 

$13,056 

3,486 

$17,996 

4,160 

$12,825 

1,747 

$17,565 

653 

$18,615 

22,868 

$41,675 

3,819 

$21,268 

4,031 

$31,156 

2,516 

$17,172 

238 

$20,021 

895 

$23,309 

9,688 

$35,630 

2,743 

$16,079 

18,989 

$20,610 

5,658 

$20,167 

1.313 

512,601 

2.264 

524,353 

223 

512,616 

1,304 

SI  3.267 

98,858 

$17,235 

31,750 

$10,661 

10 

$15,979 

17,551 

513,991 

7.377 

59,589 

5,976 

514,555 

1,992 

58,504 

6,869 

$41 ,732 

2,477 

$39,318 

6,166 

537,798 

5,471 

541,746 

6,830 

518,048 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

331 

332 

333 

334 

335 

336 

337 

338 

339 

341 

342 

344 

345 

346 

347 

348 

349 

350 

352 

353 

354 

355 

356 

357 

358 

359 

360 


Mean  +  .75 
standard 
deviation 


DRG 


Cases 


9,803 

58 

6,420 

356 

96,631 

3,475 

275,298 

47,552 

109 

1,253 

18,462 

3,554 

8,653 

21,521 

12.430 

3,009 

6,967 

1,983 

7,203 

4,094 

24,593 

7,407 

1,502 

547 

2 

33,535 

117,4<I5 

1,994 

5.685 

403 

184,548 

30,606 

49 

19,641 

6,874 

9,136 

2,696 

7 

732 

93 

50,553 

4,905 

254 

10,300 

12,490 

35,495 

29,140 

929 

1.460 

3.545 

686 

3,549 

1,354 

4.775 

308 

3,361 

604 

6,602 

945 

2.491 

7,324 

5,481 

25,562 

5,570 

21,321 

31 ,420 

15,538 


$16,847 
513,308 
$55,995 
$28,741 
$15,356 
$16,050 
$17,000 

$9,995 

$9,503 
$18,904 
$22,372 
$12,547 
$61,825 
S46,383 
S47.807 
$23,106 
$24,014 
511,422 
$31,717 
517.613 
522,507 
511,963 
521.429 
S13,534 
5815,660 
S41 ,732 
$26,424 
$16,978 
524,541 
$14,083 
$17,149 
$11,011 

$9,127 
$16,239 

$9,611 
$13,204 

$8,569 

$7,111 
515.295 
510.358 
521,469 
512,274 
519,142 
527,789 
519.981 
516.280 
510,776 
$23,997 
$22,362 
$25,849 
$14,916 
526,710 
522,352 
521,343 
511,845 
515.104 

$9,831 
514,657 
514,499 
535,744 
528,230 
$16,312 
$14,230 
$44,892 
S22,339 
$14,957 
$16,445 


Mean  +  .75 
standard 
deviation 


361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

389 

392 

394 

395 

396 

397 

398 

399 

401 

402 

403 

404 

406 

407 

408 

409 

410 

411 

412 

413 

414 

415 

416 

417 

418 

419 

420 

421 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

439 

440 

441 


339 

$21 ,352 

5 

$16,578 

2.471 

$18,875 

1.610 

$18,054 

1.815 

$42,185 

4.504 

$25,764 

477 

$11,799 

3.503 

$23,599 

3.419 

$12,532 

1,327 

$18,299 

1,662 

$1 1 ,458 

927 

$10,237 

4,076 

$6,914 

89 

$13,913 

316 

$1 1 ,055 

47 

$21,747 

171 

$14,743 

349 

$7,238 

98 

$8,554 

188 

$10,611 

48 

$4,333 

1,956 

$10,030 

129 

$7,214 

3 

$34,210 

12 

$23,975 

2.248 

$66,268 

•2,567 

$38,588 

105,976 

$16,486 

17 

$16,006 

18,727 

$25,519 

17.860 

$24,884 

1,671 

$13,548 

5,768 

S59.903 

1,454 

S22.863 

31,365 

$37,680 

4,277 

$18,437 

2.391 

$53,929 

,  634 

S24.003 

2,081 

$44,985 

2,127 

$25,574 

28.001 

$21 .908 

7 

$7,483 

15 

$11,456 

5,253 

$27,415 

622 

$15,291 

42.746 

$75,112 

189.451 

$32,070 

38 

$22,076 

25.456 

$21,447 

16,128 

$17,016 

3,139 

$12,214 

10,563 

$14,503 

66 

$12,891 

7,972 

$36,726 

1,224 

$49,024 

15,914 

$13,506 

4.462  1 

$10,410 

1,557  ! 

$10,483 

782 

$14,266 

26,797 

$15,953 

64,123 

$13,703 

310 

$12,670 

443 

$12,980 

5,479 

$5,805 

1,493 

$34,068 

5,673 

$36,892 

668 

$18,081 

45650 
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Table  10.— I 
Deviation 
Group 
tinued 


Mean  and  .75  Standard 

BY  Diagnosis-Related 

(DFlG)-^ULY  2003— Con- 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


Table  10.— Mean  and  .75  Standard 
Deviation  by  Diagnosis-Related 
Group  (DRG)— July  2003— Con- 
tinued 


ORG 


Cases 


442 
443 
444 
445 
447 
449 
450 
452 
453 
454 
455 
461 
462 
463 
464 
465 
466 
467 
468 
470 
471 
473 
475 
476 
477 
478 
479 
480 
481 
482 


Mean  +  .75 
standard 
deviation 


DRG 


17,291 
3,848 
5,629 
2,485 
6,390 

32,589 
7,304 

25,308 
5.591 
4,691 
1,043 
5,133 
9,531 

26,512 

7,075 

192 

1,684 

1,106 

51,680 
52 

13,167 

7,976 

108,084 

3,608 

25,103 
106,238 

23.387 

610 

819 

5,175 


$48,763 
$19,622 
$14,813 

$9,965 
$10,119 
$16,465 

$8,328 
$20,91 1 
$10,522 
$16,299 

$9,576 
$24,128 
$19,503 
$13,669 

$9,864 
$13,169 
$14,122 
$10,115 
$77,692 
3504,684 
$54,184 
$72,650 
$75,747 
$46,392 
$37,665 
$48,149- 
$27,938 
$193,008 
$122,102 
$70,600 


483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 
494 
495 
496 
497 
498 
499 
500 
501 
502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 


Mean  +  .75 

Cases 

standard 

deviation 

44,784 

$328,441 

334 

$110,056 

3,178 

$61,849 

2,077 

$99,908 

3.701 

$40,225 

760 

$99,624 

13,168 

$37,620 

5,356 

$21 ,486 

15,098 

$31,213 

3,052 

$82,667 

58,870 

$35,610 

28,431 

$18,981 

191 

$165,379 

2,444 

;;i12,012 

21,734 

$66,414 

15,556 

$49,426 

34,350 

$27,633 

49,302 

$17,736 

2,580 

$51 ,260 

761 

$27,677 

5,883 

$24,011 

125 

$257,167 

134 

$36,044 

916 

$87,492 

337 

$37,309 

612 

$27,746 

155 

$13,241 

1,625 

$23,313 

571 

$13,248 

481 

$101,931 

DRG 


513 
515 
516 
517 
518 
519 
520 
521 
522 
523 
524 
525 
526 
527 
528 
529 
530 
531 
532 
533 
534 
535 
536 
537 
538 
539 
540 


206 

8,028 

33,015 

68,536 

55,225 

8,892 

12,823 

30,454 

6,008 

15,103 

130,318 

562 

51,533 

135,957 

1,343 

4,633 

2,807 

3,766 

2,888 

42,601 

51,346 

5,896 

20,103 

6,765 

6,350 

4,388 

1,866 


Mean  +  .75 
standard 
deviation 


$107,611 

$105,722 

$45,394 

$35,730 

$36,574 

$47,738 

$29,760 

$14,130 

$10,049 

$7,817 

$14,293 

$247,370 

$42,080 

$33,802 

$140,528 

$63,385 

$24,282 

$64,237 

$30,290 

$32,675 

$20,340 

$156,207 

$118,567 

$36,526 

$19,355 

$69,606 

$25,633 


Table  1 1  .-}-FY  2004  LTC-DRGs,  Relative  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay 


1 

2 

3 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


CRAr  iotomy 


5 
8 

8CRAN 

8 

7 


CRAN  IOTOMY 


'CARPAL 


AGE  >17  W  CC  

AGE  >  17  W/0  CC  

IOTOMY  AGE  0-17 

tunnel  RELEASE   

&  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC  ... 
&  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/0  CC 

DISORDERS  &  INJURIES  

SYSTEM  NEOPLASMS  W  CC  

SYSTEM  NEOPLASMS  W/0  CC  

NERVOUS  SYSTEM  DISORDERS 

SCLEROSIS  &  CEREBELLAR  ATAXIA  

HEMORRHAGE  &  STROKE  W  INFARCT  

CVA  &  PRECEREBRAL  OCCULUSION  W/0  INFARCT 

FIC  CEREBROVASCULAR  DISORDERS  W  CC  

CEREBROVASCULAR  DISORDERS  W/O  CC  

&  PERIPHERAL  NERVE  DISORDERS  W  CC  

&  PERIPHERAL  NERVE  DISORDERS  W/0  CC  

SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

MENINGITIS 

ENCEPHALOPATHY  

STUPOR  &  COMA 

&  HEADACHE  AGE  >17  W  CC  

&  HEADACHE  AGE  >17  W/O  CC  

&  HEADACHE  AGE  0-17  

STUPOR  &  COMA,  COMA  >1  HR  

STUPOR  &  COMA,  COMA  >1  HR  AGE  <17  W  CC  

STUPOR  &  COMA,  COMA  >1  HR  AGE  <17  W/0  CC  

STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17 

AGE>17WCC 


'PERIf'H 

'PERIf'H 

SPINAl 

NERVC  US 

NERVC  US 

DEGEr  ERATIVE 

MULTIPLE 

INTERCRANIAL 

NONSFECIFtC 

NONSFEC 

NONSF  ECIFIC 

CRANUL 

CRANI,  kL 

NERVC  US 

2VIRAI 

2  HYPERTENSIVE 

NONTF  AUMATIC 

SEIZUF  E 

SEIZUF  E 

8SEIZLRE 

TRAU^ATIC 

TRAU^  ATIC 

TRAU^ATIC 

8TRAUKIATIC 


CONC  USSION 


0841 
0841 
0841 
4964 
5754 
5754 
.5025 
.7549 
.7281 
.7485 
7530 
9196 
,8714 
9125 
5262 
8225 
6236 
0097 
7372 
7372 
9033 
8527 
7727 
7372 
1929 
0211 
9056 
9562 
9562 


Geometric 

5/6th  of  the 

verage  length 

average  length 

of  stay 

of  stay 

40.0 

33.3 

40.0 

33.3 

40.0 

33.3 

18.5 

15.4 

41.0 

34.1 

41.0 

34.1 

32.9 

27.4 

23.4 

19.5 

22.0 

18.3 

25.8 

21.5 

25.9 
27.4 
28.8 
23.9 
20.4 
23.9 
22.7 
24.8 
23.5 
23.5 
28.8 
26,2 
24.1 
23.5 
30.4 
29.0 
26.6 
26.1 
26.1 


21.5 
22.8 
24.0 
19.9 
17.0 
19.9 
18.9 
20.6 
19.5 
19.5 
24.0 
21.8 
20.0 
19.5 
25.3 
24.1 
22.1 
21.7 
21.7 
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Table  11.— FY  2004  LTC-DRGs,  RELATIVE  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay— Continued 


LTC- 
DRG 


Description 


Relative 
weight 


Geometric 

average  length 

of  stay 


5/6th  of  the 

average  length 

of  stay 


32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 


^concussion  age  >17  w/0  CC  

8C0NCUSSI0N  AGE  0-17 , 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  .-. 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC  

8  RETINAL  PROCEDURES  

80RBITAL  PROCEDURES  

8  PRIMARY  IRIS  PROCEDURES  

8  LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

^EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  

8  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  

8  INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS 

8  HYPHEMA 

'ACUTE  MAJOR  EYE  INFECTIONS 

8  NEUROLOGICAL  EYE  DISORDERS  

1  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC 

1  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC  '. 

BOTHER  DISORDERS  OF  THE  EYE  AGE  0-17  

8MAJ0R  HEAD  &  NECK  PROCEDURES  

8  SIALOADENECTOMY  

8  SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 

8CLEFT  LIP  &  PALATE  REPAIR  

2SINUS  &  MASTOID  PROCEDURES  AGE  >17  

8SINUS  &  MASTOID  PROCEDURES  AGE  0-17  

8  MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES  

8RHIN0PLASTY  

8T&A  PROC,  EXCEPJ  TONSILLECTOMY. &/OR  ADENOIDECTOMY  ONLY,  AGE 

>17. 
8T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE 

0-17. 

8 TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  >17  ..-. 

8  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17 

2MYRING0T0MY  W  TUBE  INSERTION  AGE  >17  .S^ 

8MYRING0T0MY  W  TUBE  INSERTION  AGE  0-17  

30THER  EAR,  NOSE,  MOUTH  &  THROAT  OR.  PROCEDURES 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY 

1  DYSEQUILIBRIUM   

lEPISTAXIS ; 

8EPIGL0TTITIS  „ 

OTITIS  MEDIA  &  URI  AGE  &gt:17  W  CC  

1  OTITIS  MEDIA  &  URI  AGE  &gt;17  W/O  CC 

aOTITIS  MEDIA  &  URI  AGE  0-17  

8LARYNG0TRACHEITIS  '. 

2NASAL  TRAUMA  &  DEFORMITY 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17  

8  OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17  

5  MAJOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 

50THER  RESP  SYSTEM  OR.  PROCEDURES  W/0  CC 

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W  CC  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O  CC  

8  RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17  

RESPIRATORY  NEOPLASMS  

3MAJOR  CHEST  TRAUMA  W  CC  

2MAJ0R  CHEST  TRAUMA  W/O  CC 

PLEURAL  EFFUSION  W  CC 

PLEURAL  EFFUSION  W/O  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/0  CC  

8SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17  

INTERSTITIAL  LUNG  DISEASE  W  CC  

1 1NTERSTITIAL  LUNG  DISEASE  W/O  CC 

PNEUMOTHORAX  W  CC 

1  PNEUMOTHORAX  W/0  CC 

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W/0  CC '. 

8BR0NCHITIS  &  ASTHMA  AGE  0-17  


0.9562 

26.1 

21.7 

0.7372 

23.5 

19.5 

0.9140 

27.8 

23.1 

0.6651 

24.5 

20.4 

0.4964 

185 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

2.0841 

400 

333 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

04964 

18.5 

.      15.4 

0.4964 

185 

..     15.4 

0.4964 

18.5 

154 

0.4964 

185 

15.4 

1 .3569 

32.5 

270 

0.9562 

26.1 

21.7 

0.9562 

26.1 

21.7 

0.9562 

26.1 

21.7 

0.7372 

23.5 

19.5 

0.9562 

26.1 

21.7 

0.9562 

26.1 

21.7 

0.7372 

23.5 

19.5 

0.9562 

26.1 

21.7 

0.9562 

26.1 

21.7 

0.9562 

26.1 

217 

0.9562 

26.1 

21.7 

0.7372 

23.5 

19.5 

0.9562 

26.1 

21.7 

0.9562 

26.1 

^              21.7 

1.2540 

27.5 

22.9 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.9562 

26.1 

21.7 

0.8243 

21.9 

38.2 

0.4964 

18,5 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

154 

0.7372 

23.5 

195 

0.7215 

20.3 

16.9 

0.4964 

18.5 

15.4 

2.0841 

40.0 

33.3 

2.4382 

43.9 

36.5 

2.0841 

40.0 

SS.'S 

0.8896 

24.2 

20.1 

0.8985 

22.6 

18.8 

0.7645 

22.3 

18.5 

0.4964 

18.5 

15.4 

0.7480 

20.3 

16.9 

0.9562 

26.1 

21.7 

0.7372 

23.5 

19.5 

0.8514 

23.5 

19.5 

0.6540 

22.4 

18.6 

1.6513 

31.9 

26.5 

0.7653 

20.7 

17.2 

0.8428 

23.1 

19.2 

0.7318 

21.7 

18.0 

0.7372 

23.5 

19.5 

0.7702 

20.4 

17.0 

0.4964 

18.5 

15.4 

0.6571 

18.9 

15.7 

0.4964 

18.5 

15.4 

0.7381 

20.5 

17.0 

0.5296 

18.7 

15.5 

0.4964 

18.5 

15.4 
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Table  1 1 . 


-FY  2004  LTC-DRGs,  Relative  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay— Continued 


ltc- 

DRG 


Description 


Relative 
weight 


Geometric 

average  length 

of  stay 


5/6th  of  the 

average  length 

of  stay 


99 
100 

101 
102 
103 
104 

105 

106 
107 
108 
109 
.110 
111 
113 
114 
115 

116 

117 
118 
119 
120 
121 
122 
123 
124 
125 

126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 


RESPI  ^ATORY  signs  &  SYMPTOMS  W  CC 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/0  CC 

OTHEIi  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC 

OTHEI!  RESPIRATORY  SYSTEM  DIAGNOSES  W/0  CC  

6  HEAF  IT  TRANSPLANT 

8CAR[IIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W  CARDIAC 

CATH. 
8CAR[ilAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/0  CARDIAC 

CAT  1 

SCORONARY  BYPASS  W  PTCA  

8C0R0NARY  BYPASS  W  CARDIAC  CATH  

sOTHt  R  CARDIOTHORACIC  PROCEDURES  

sCORONARY  BYPASS  W/0  PTCA  OR  CARDIAC  CATH  

SMAJC'R  CARDIOVASCULAR  PROCEDURES  W  CC 

8MAJC  R  CARDIOVASCULAR  PROCEDURES  W/0  CC 

AMPU  ATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  TOE  .. 

UPPEf  I  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  

SPRM  CARD   PACEM   IMPL  W  AMI.HRT  FAIL  OR   SHK.OR   AICD   LEAD  OR 

GNFTR  P 
5  0TH  =>ERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT 


IMP!  NT 


■<VEIN 
OTHEfl 


CARC'IAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CAR[  lAC  PACEMAKER  DEVICE  REPLACEMENT 

LIGATION  &  STRIPPING  

CIRCULATORY  SYSTEM  OR.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP.  DISCHARGED  ALIVE  ....:. 
CIRCU.ATORY  DISORDERS  W  AMI  W/0  MAJOR  COMP,  DISCHARGED  ALIVE 

CIRCU  J\TORY  DISORDERS  W  AMI,  EXPIRED  

"CIRC  JLATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG 
"CIRC  JLATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/0  COMPLEX 

DIAC 
ACUT£ 
HEART 
2DEEF 


&  SUBACUTE  ENDOCARDITIS  -.' 

FAILURE  &  SHOCK  

VEIN  THROMBOPHLEBITIS  

aCARdlAC  ARREST,  UNEXPLAINED  

PERIP!  1ERAL  VASCULAR  DISORDERS  W  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/0  CC 

LEROSIS  W  CC  

ATHErtOSCLEROSIS  W/0  CC 

HYPERTENSION  

CARDI  \C  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W  CC  ... 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/0  CC 

8CARC  lAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/O  CC  ..,.'. 

ANGIN  \  PECTORIS  

SYNCC'PE  &  COLLAPSE  W  CC  

SYNCQPE  &  COLLAPSE  W/0  CC  

PAIN  


CHEST 
OTHEF 
'  OTHEF 
8RECT 
8RECT 
5  MAJOR 
'  MAJG  R 


CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC   

M  RESECTION  WCC 

M  RESECTION  W/0  CC  

SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  

PERItONEAL  ADHESIOLYSIS  W  CC  

8  PERITONEAL  ADHESIOLYSIS  W/O  CC  

SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC  

ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC  .... 
ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/O  CC 

ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  

&  STOMAL  PROCEDURES  W  CC  

&  STOMAL  PROCEDURES  W/O  CC  

HERMA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC  .... 
HERMA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O  CC 

INGUI^JAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC 

HERhlA  PROCEDURES  AGE  0-17  . .    , 


"MINO=i 
8  MINOR 
sSTO^ACH 
8 STOMACH 
8 STOMACH 
"ANAL 
3  ANAL 

8 
8 
4 
8 
8 


1.0622 
1.0579 
0.9009 
0.701 1 
0.0000 
2.0841 

2.0841 

2.084^ 
2.0841 
2.0841 
2.0841 
2.0841 
2.0841 
r5629 
1.3604 
2.0841 

2.0841 

0.9562 
2.0841 
1.3569 
1.2435 
0.7467 
0.6440 
0.8527 
1.3569 
1.3569 

0.8706 

0.7719  I 

0.7372  I 

0.9562  I 

0.7712  I 

0.6398  ! 

0.8092  j 

0.7044  I 

0.9154 

0.9039  I 

0.7186 

0.7372 

0.7430 

0.6032 

0.6094 

0.6453 

0.5041 

0.7314 

0.7921 

0.6983 

2.0841 

2.0841 

2.0841 

0.4964 

1.3569 

1.3569 

1.3569 

1.3569 

2.0841 

1.3569 

1.3569 

1.3569 

0.9562 

1.3569 

1.3569 

1.3569 

0.4964 

0.4964 


26.6 
26.1 
22.6 
21.0 
0.0 
40.0 

40.0 

40.0 
40.0 
40.0 
40.0 
40.0 
40.0 
38.7 
38.3 
40.0 

40.0 

26.1 
40.0 
32.5 
34.4 
22.1 
18.8 
18.8 
32.5 
32.5 

25.6 

22.1 

23.5 

26.1 

24.4 

23.1 

22.4 

21.9 

27.9 

23.1 

22.4 

23.5 

22.7 

20.3 

19.3 

22.9 

20.3 

21.8 

22.2 

20.7 

40.0 

40.0 

40.0 

18.5 

32.5 

32.5 

32.5 

32.5 

40.0 

32.5 

32.5 

32.5 

26.1 

32.5 

32.5 

32.5 

18.5 

18  5 


22.1 
21.7 
18.8 
17.5 
0.0 
33.3 

33.3 

33.3 
33.3 
33.3 
33.3 
33.3 
33.3 
32.2 
31.9 
33.3 

33.3 

21.7 
33.3 
27.0 
28.6 
18.4 
15.6 
15.6 
27.0 
27.0 

21.3 

18.4 

19.5 

21.7 

20.3 

19.2 

18.6 

18.2 

23.2 

19.2 

18.6 

19.5 

18.9 

16.9 

16.0 

19.0 

16.9 

18.1 

18.5 

17.2 

33.3 

33.3 

33.3 

15.4 

27.0 

27.0 

27.0 

27.0 

33.3 

27.0 

27.0 

27.0 

21.7 

27.0 

27.0 

27.0 

15.4 

15.4 
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TABLE  1 1  .—FY  2004  LTC-DRGs,  RELATIVE  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay— Continued 


LTC- 

drg 


Description 


Relative 
weight 


Geometric 

average  length 

of  stay 


5/6th  of  the 

average  length 

of  stay 


164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 

195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 

210 
211 
212 
213 

216 
217 

218 

219 

220 
223 

224 
225 
226 
227 
228 
229 


8  APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

8  APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC  

8  APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W  CC  

8APPENDECT0MY  W/0  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

5M0UTH  PROCEDURES  W  CC 

8MOUTH  PROCEDURES  W/0  CC 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W  CC  

"OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/0  CC 

DIGESTIVE  MALIGNANCY  W  CC  

DIGESTIVE  MALIGNANCY  W/0  CC  

G.I.  HEMORRHAGE  W  CC  

G.I.  HEMORRHAGE  W/0  CC   

COMPLICATED  PEPTIC  ULCER  

2  UNCOMPLICATED  PEPTIC  ULCER  W  CC 

1  UNCOMPLICATED  PEPTIC  ULCER  W/0  CC  

INFLAMMATORY  BOWEL  DISEASE  

^G.l.  OBSTRUCTION  W  CC 

^G.l.  OBSTRUCTION  W/O  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC  ... 
8  ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 

2  DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  >17  ... 
8  DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0-17  .. 

8DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/0  CC  

80THER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

"PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC  

'  PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/0  CC  

2  BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W  CC 

3 BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  C  D.E.  W/O 
CC 

"CHOLECYSTECTOMY  W  C.D.E.  W  CC 

8 CHOLECYSTECTOMY  W  C.D.E.  W/0  CC  

3 CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W  CC  

8 CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C.D.E.  W/O  CC  

8  HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY  

2  HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY  

50THER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES  

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS  

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY  

^DISORDERS  OF  LIVER  EXCEPT  MALIG.CiRR.ALC  HEPA  W  CC  

7  DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W/0  CC 

''DISORDERS  OF  THE  BILIARY  TRACT  W  CC 

^DISORDERS  OF  THE  BILIARY  TRACT  W/0  CC  

"MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREM- 
ITY. 

"HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC  

2  HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/0  CC  

8HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17  

AMPUTATION    FOR    MUSCULOSKELETAL    SYSTEM    &    CONN    TISSUE    DIS- 
ORDERS 

"BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND.FOR  MUSCSKELET  &  CONN  TISS 
DIS. 

3  LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  >17  W 

CC 
SLOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOTFEMUR  AGE  >17  W/O 
CC. 

8  LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  0-17 

3  MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W 

CC. 
8SHOULDER,ELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC,  W/O  CC 

3  FOOT  PROCEDURES 

'SOFT  TISSUE  PROCEDURES  W  CC 

'•SOFT  TISSUE  PROCEDURES  W/0  CC 

"MAJOR  THUMB  OR  JOINT  PROC.OR  OTH  HAND  OR  WRIST  PROC  W  CC  

8  HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/0  CC  


2.0841 

0.4964 

2.0841 

0.4964 

2.0841 

0.7372 

1.7006 

1.3569 

0.8702 

0.7092 

0.7874 

0.6345 

0.7728 

0.7372' 

0.4964 

1.0023 

0.8222 

0.8222 

0.8449 

0.6362 

0.7372 

0.7372 

0.7372 

0.7372 

1.0308 

0.7826 

0.7372 

1.3569 

0.4964 

0.7372 

0.7372 

1  3569 
0.9562 
0.9562 
0.9562 
0.7372 
0.7372 
2.0841 
0.7254 
06758 
09986 
0.7029 
0.7029 
0.6671 
0.6671 
1.3569 

1.3569 
0.7372 
0.7372 
1.3851 

1.3569 
1  403a 

0.9562 

0.9562 

0.9562 
0.9562 

0.9562 
0.9562 
1.3569 
1.3569 
1.3569 
0.9562 


40.0 
18.5 
40.0 
18.5 
40.0 
23.5 
40.3 
32.5 
22.5 
20.2 
23.7 
21.1 
21.2 
23.5 
18.5 
25.2 
22.9 
22.9 
23.5 
20.3 
23.5 
23.5 
23.5 
23:5 
25.3 
21.8 
23.5 
32.5 
18.5 
23.5 
23.5 

32.5 
26.1 
26.1 
26.1 
23.5 
23.5 
40.0 
22.3 
18.9 
23.4 
22:1 
22.1 
20.5 
20.5 
32.5 

32.5 
23.5 
23.5 
33.8 

32.5 
39.3 

26.1 

26.1 

26.1 
26.1 

26.1 
26.1 
32.5 
32.5 
32.5 
26.1 


33.3 
15.4 
33.3 
15.4 
333 
19.5 
33.5 
27.0 
18.7 
16.8 
19.7 
17.5 
"17.6 
19.5 
15.4 
21.0 
19.0 
19.0 
19.5 
16.9 
19.5 
19.5 
19.5 
19.5 
21.0 
18.1 
19.5 
27.0 
15.4 
19.5 
19.5 

27.0 
21.7 
21.7 
21.7 
19.5 
19.5 
33.3 
18.5 
15.7 
19.5 
18.4 
18.4 
17.0 
17.0 
27.0 

27.0 
19.5 
19.5 
28.1 

27.0 
32.7 

21.7 

21.7 

21.7 
21.7 

21.7' 
21.7 
27.0 
27.0 
27.0 
21.7 
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Table  1 1 


—FY  2004  LTC-DRGs,  Relative  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay — Continued 


LTC- 

drg 


Description 


Relative 

weight 

1.3569 

0.7372 

0.9562 

0.9562 

0.8396 

0.7368 

0.7372 

0.8432 

0.6610 

0.6685 

0.4538 

0.7721 

0.6616 

0.5563 

0.4721 

0.5128 

0.5536 

0.7274 

0.7829 

0.8206 

0.6009 

0.9562 

0.8176 

0.6691 

0.9562 

0.8294 

0.9562 

0.9562 

0.9562 

0.9562 

2.0841 

0.9562 

1.4522 

1.2892 

1.2215 

1.2215 

0.9562 

2.0841 

1.4466 

0.9916 

0.9620 

0.7121 

0.4964 

0.9072 

0.7372 

0.4964 

0.7409 

0.5982 

0.9562 

0.9724 

0.7386 

0.7372 

0.6508 

0.4964 

1.5176 

0.7372 

1.3982 

2.0841 

0.7372 

0.7372 

0.7372 

1.3569 

0.9562 

0.8061 

Geometric 

5/6th  of  the 

average  length 

average  length 

of  stay 

of  stay 

32.5 

27.0 

23.5 

19.5 

26.1 

21.7 

26.1 

21.7 

29.6 

24.6 

27.1 

22.5 

23.5 

19.5 

2TL9 

23.2 

22.0 

18.3 

21.2 

17.6 

18.7 

15.5 

26.4 

22.0 

23.2 

19.3 

20.0 

16.6 

18.5 

15.4 

22.2 

18.5 

20.2 

■*  16.8 

24.5 

20.4 

27.0 

22.5 

29.9 

24.9 

27.3 

22.7 

26.1 

21.7 

27.6 

23.0 

25.1 

20.9 

26.1 

21.7 

25.9 

21.5 

26.1 

21.7 

26.1 

21.7 

26.1 

21.7 

26.1 

21.7 

40.0 

33.3 

26.1 

21.7 

42.4 

35.3 

44.1 

36.7 

34.8 

29.0 

34.8 

29.0 

26.1 

21.7 

40.0 

33.3 

43.0 

35.8 

33.9 

28.2 

30.4 

25.3 

.22.8 

19.0 

18.5 

15.4 

24.9 

20.7 

.23.5 

19.5 

18.5 

15.4 

23.6 

19.6 

20.7 

17.2 

26.1 

21.7 

29.5* 

24.5 

26.4 

22.0 

23.5 

19.5 

19.3 

16.0 

18.5 

15.4 

37.4 

31.1 

23.5 

19.5 

39.7 

33.0 

40.0 

33.3 

23.5 

19.5 

23.5 

19.5 

23.5 

19.5 

32.5 

27.0 

26.1 

21.7 

25.9 

21.5 

230 
232 
233 
234 
235 
236 
237 
238 
239 

240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 
260 
261 

262 
263 
264 
265 
266 

267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 

286 

287 

^88 
289 
290 
291 
292 
293 
294 


LOC^L  excision  &  REI^OVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR 

ART^ROSCOPY   

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  WCC 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W/0  CC 

FRAG  rURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS 

2SPRMNS,  STRAINS.  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH  

OSTEDMYELITIS  


PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MALIG- 
NAI  ICY. 

CONh  ECTIVE  TISSUE  DISORDERS  W  CC 

CON^  ECTIVE  TISSUE  DISORDERS  W/0  CC  

SEPT  C  ARTHRITIS  : 

MEDIi  :AL  BACK  PROBLEMS  .". 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/0  CC  

NON-:  SPECIFIC  ARTHROPATHIES  

SIGN$  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  

TENDONITIS.  MYOSITIS  &  BURSITIS  

AFTEI^CARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

FX,  S  >RN,  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  >17  W  CC  

I  FX,  S  'RN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W/0  CC  

8FX,  ilPRN,  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  0-17 

FX,  SI'RN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W  CC  

FX,  SI'RN,  STRN  &  DISL  OF  UPARM,LOWLEG  EX  FOOT  AGE  >17  W/O  CC  

8FX,  SPRN,  STRN  &  DISL  OF  UPARM,LOWLEG  EX  FOOT  AGE  0-17 

OTHE  =1  MUSCULOSKELETAL  SYSTEM  S,  CONNECTIVE  TISSUE  DIAGNOSES  .. 

3T0TAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

sTOTi^L  MASTECTOMY  FOR  MALIGNANCY  W/0  CC 

8  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

8SUB  "OTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC  

^BREikST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCI- 


SIO«J. 

3  BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY  

I5RAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC  

I5RAFT  &yOR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/0  CC  

GRAFT  &yOR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 
GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/0 


SKIN 
SKIN 
'SKI^ 
'SKII^ 
CC 


PERIANAL 


5  SKIN 

OTHE^ 

OTHER 

SKIN 

MAJOR 

'MAJOR 


&  PILONIDAL  PROCEDURES  

SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  

SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/O  CC  

ULCERS  , 

SKIN  DISORDERS  W  CC 

SKIN  DISORDERS  W/0  CC 

MALIGNANT  BREAST  DISORDERS  W  CC  _ 

^MALIGNANT  BREAST  DISORDERS  W/0  CC  

MALIGANT  BREAST  DISORDERS 

AGE  >17  W  CC  

AGE  >17  W/0  CC  

AGE  0-17  

TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC 

TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/0  CC  

TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17  

SKIN  DISORDERS  W  CC  

SKIN  DISORDERS  W/O  CC  

OF    LOWER    LIMB    FOR    ENDOCRINE,NUTRIT,&    METABOL 


DIS- 


'NON 
CELLJLITIS 
CELLULITIS 
8  CELLULITIS 
TRAUI AA 
TRAUI  /1A 
8 TRAUMA 
MINOII 
'MINdR 
AMPUFAT 

ORCERS. 
8ADRI;NAL  &  PITUITARY  PROCEDURES 
SKIN    GRAFTS   &   WOUND    DEBRID    FOR    ENDOC,    NUTRIT   &    METAB    DIS- 

ORCERS 
SO  R.  PROCEDURES  FOR  OBESITY 
3 PARATHYROID  PROCEDURES 
sTHYflOID  PROCEDURES 
sTHYdOGLOSSAL  PROCEDURES 

"OTHI^R  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC 
8  0TH1;R  endocrine,  NUTRIT  &  METAB  O.R.  PROC  W/0  CC 
DIABETES  AGE  >35 
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Table  1 1  .—FY  2004  LTC-DRGs,  Relative  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay— Continued 


295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 

346 
347 
348 
349 
350 
351 
352 
353 

354 
355 
356 
357 
358 
359 
360 


3  DIABETES  AGE  0-35  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC  

8NUTRITI0NAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17 

3UNB0RN  ERRORS  OF  METABOLISM  

ENDOCRINE  DISORDERS  W  CC 

^ENDOCRINE  DISORDERS  W/0  CC  

6  Kidney  TRANSPLANT 

SKIDNEY.URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM  

sKIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC  

1  KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/0  CC  

8  PROSTATECTOMY  W  CC  : 

8  PROSTATECTOMY  W/0  CC  

"MINOR  BLADDER  PROCEDURES  W  CC 

2MIN0R  BLADDER  PROCEDURES  W.'O  CC  

"TRANSURETHRAL  PROCEDURES  W  CC  

1  TRANSURETHRAL  PROCEDURES  W/0  CC  

"URETHRAL  PROCEDURES,  AGE  >17  W  CC  

8  URETHRAL  PROCEDURES,  AGE  >17  W/0  CC   

8URETHRAL  PROCEDURES,  AGE  0-17  

OTHER  KIDNEY  &  URINARY  TRACT  OR.  PROCEDURES  - 

RENAL  FAILURE '. ' 

3ADMIT  FOR  RENAL  DIALYSIS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  

1  KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC _ 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/0  CC  

8KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

2URINARY  STONES  W  CC,  &/0R  ESW  LITHOTRIPSY  

2URINARY  STONES  W/O  CC  ,..-. 

3KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC  

'  KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/0  CC  

8KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17 

8URETHRAL  STRICTURE  AGE  >17  W  CC  

8  URETHRAL  STRICTURE  AGE  >17  W/O  CC  

8URETHRAL  STRICTURE  AGE4)-1 7  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/0  CC 

80THER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17  

8MAJOR  MALE  PELVIC  PROCEDURES  W  CC ? 

8MAJ0R  MALE  PELVIC  PROCEDURES  W/0  CC  

8  TRANSURETHRAL  PROSTATECTOMY  W  CC  , 

8 TRANSURETHRAL  PROSTATECTOMY  W/0  CC  

8TESTES  PROCEDURES,  FOR  MALIGNANCY  

2TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17  ...'. 

8TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17  

2PENIS  PROCEDURES  „ ...,.,. 

'  CIRCUMCISION  AGE  >17  r 

8CIRCUMCISI0N  AGE  0-17  

'OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  FOR  MALIG- 
NANCY. 

MOTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIG- 
NANCY. 

^MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM,  W  CC  

7  MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/0  CC  

'  BENIGN  PROSTATIC  HYPERTROPHY  W  CC  

'  BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC  

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM  

8 STERILIZATION,  MALE   

30THER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  

8  PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL 
VULVECTOMY. 

8UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC 

8UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/0  CC  

8  FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES  

8  UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY 

8  UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC  

8  UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/0  CC 

"VAGINA,  CERVIX  &  VULVA  PROCEDURES  .'. 


0.9562 

26.1 

21.7 

0.8207 

24.1 

20.0 

0.6524 

24.5 

20.4 

0.7372 

23.5 

19.5 

0.9562 

26.1 

21.7 

0.7704 

22.3 

18.5 

0.7372 

23.5 

19.5 

0.0000 

0.0 

0.0 

2.0841 

40.0 

33.3 

2.0841 

40.0 

33.3 

0.4964 

18.5 

'        15.4 

1.3569 

32.5 

27.0 

1.3569 

32.5 

!        27.0 

1.3569 

32.5 

27.0 

0.7372 

23.5 

19.5 

1.3569 

32.5 

27.0 

0.4964 

18.5 

15.4 

1.3569 

32.5 

27.0 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

1 .5070 

36.8 

30.6 

0.9214 

238 

19.8 

0.9562 

26.1 

21.7 

0.7048 

21.1 

17.5 

0.4964 

18.5 

15.4 

0.7223 

23.0 

19.1 

0.6260 

23.2 

19.3 

0.4964 

18.5 

15.4 

07372 

23.5 

19.5 

0.7372 

23.5 

19.5 

0.9562 

26.1 

21.7 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

0.8473 

23.2 

19.3 

0.5722 

21.1 

17.5 

0.4964 

18.5 

15.4 

2.0841 

40.0 

33.3 

2.0841 

.  40.0 

33.3 

0.7372 

23.5 

19.5 

07372 

23.5 

19.5 

0.7372 

23.5 

19.5 

0.7372 

23.5 

19.5 

0.7372 

23.5 

19.5 

0.7372 

23.5 

19.5 

0.4964 

18.5 

15.4 

0.7372 

23.5 

19.5 

0.4964 

18.5 

15.4 

2.0841 

40.0 

33.3 

0.7150 

22-3 

18.5 

6.7150 

22.3 

18.5 

0.4964 

18.5 

15.4 

0.4964 

18.5 

15.4 

1.1820 

26.6 

22;1 

0.7372 

23.5 

19.5 

0.9562 

26.1 

21.7 

2.0841 

40.0 

33.3 

2.0841 

40.0 

33.3 

2  0841 

40.0 

33.3 

1.3569 

32.5 

270 

1.3569 

32.5 

270 

1.3569 

32.5 

27.0 

1.3569 

32.5 

27.0 

1 .3569 

32.5 

27.0 

45656 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations 


Table  11.J-FY  2004  LTC-DRGs,  Relative  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay— Continued 


LTC- 

drg 


Description 


Relative 
weight 


Geometric 

5/6fh  of  the 

average  length 

average  length 

of  stay 

of  stay 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

'40.0 

33.3 

23.1 

19.2 

18.5 

15.4 

19.3 

16.0 

26.1 

21.7 

26.1 

21.7 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

26.1 

21.7 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

18.5 

15.4 

185 

15.4 

18.5 

15.4 

18.5 

15.4 

'       23.5 

19.5 

23.5 

19.5 

26.1 

21.7 

24.0 

20.0 

18.5 

15.4 

23.5 

19.5 

22.0 

18.3 

18.5 

15.4 

40.0 

33.3 

26.1 

21.7 

22.4 

18.6 

18.0 

15.0 

23.5 

19.5 

40.0 

33.3 

261 

21.7 

26.1 

21.7 

25.1 

20.9 

26.1 

21.7 

18.5 

15.4 

18.5 

15.4 

25.5 

21.2 

18.5 

15.4 

40.1 

33.4 

24.9 

20.7 

26.1 

21.7 

25.2 

21.0 

26.1 

21.7 

23.5 

19.5 

23.5 

19.5 

23.5 

19.5 

23.1 

19.2 

32.5 

27.0 

27.5 

22.9 

22.3 

18.5 

32.5 

27.0 

18.5 

15.4 

27.4 

22.8 

361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

375 

376 

577 

378 

379 

380 

381 

382 

383 

384 

385 

386 

387 

388 

389 

390 

391 

392 

393 

394 

395 
396 
397 
398 
399 
401 
402 
403 
404 
405 
406 
407 
408 
409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 


ENDi  )SCOPIC 


8LAP4ROSCOPY 

8 

8D&C 
8D&C 


&  INCISIONAL  TUBAL  INTERRUPTION  

TUBAL  INTERRUPTION  

CONIZATION  &  RADIO-IMPLANT.  FOR  MALIGNANCY 

CONIZATION  EXCEPT  FOR  MALIGNANCY  

FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  

FEMALE  REPRODUCTIVE  SYSTEM  W  CC  

FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC  

FEMALE  REPRODUCTIVE  SYSTEM  

&  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS  

SECTION  WCC   

SECTION  W/O  CC   

DELIVERY  W  COMPLICATING  DIAGNOSES  

DELIVERY  W/O  COMPLICATING  DIAGNOSES  

DELIVERY  W  STERILIZATION  &/0R  D&C  

DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/0R  D&C  

&  POST  ABORTION  DIAGNOSES  W/O  OR.  PROCEDURE  

&  POST  ABORTION  DIAGNOSES  W  OR.  PROCEDURE  

PREGNANCY 

ABORTION  

W/O  D&C  

W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY  

LABOR   

ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS   

ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS 

DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

IMMATURITY 

W  MAJOR  PROBLEMS 

W/O  MAJOR  PROBLEMS  

TERM  NEONATE  W  MAJOR  PROBLEMS  

W  OTHER  SIGNIFICANT  PROBLEMS  

NEWBORN  .'. 

MECTOMY  AGE>17  : 

AGE  0-17  : 

OR    PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  OR- 


^othi;r 
malignancy 

'  MALI  jNANCY, 

INFECTIONS 

3  MENSTRUAL 

8CES/,REAN 
'''  8CESAREAN 
I  8VAGI*JAL 

8VAGNAL 

8VAGNAL 

8VAGNAL 

'  POST  PARTUM 

8  POSTPARTUM 

8ECTCPIC 

8THREATENED 

8ABOFTION 

8AB0FITI0N 

a  FALSE 

8 
8 

aNEOlATES 

8 
8 
8 

8  FULL 

8 
8 

8SPLE 

8  SPLENECTOMY, 
30THER 
GANi 
RED  b[00D 
8  RED 


'OTHER 
'OTHE  R 


•EXTREME 
PREMATURITY 
PREMATURITY 


NEOr  !ATE 
NORriAL 


CELL  DISORDERS  AGE  >17  

5LOOD  CELL  DISORDERS  AGE  0-17  :. 

COAGI ILATION  DISORDER? 

RETIO  JLOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC  

5  LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC 

3  LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/O  CC  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC   

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC  

8  ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  0-17 

^MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR. PROC  W  CC  .. 
8MYEL0PROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR  PROC  W/O  CC 
3MYEL0PROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  OR. PROC 

RADIOTHERAPY  , 

3CHE^  OTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

SRISTCIRY  OF  MALIGNANCY  W/O  ENDOSCOPY 

8HIST(JrY  of  MALIGNANCY  W  ENDOSCOPY   

MY5L0PR0LIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC   

MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC  '.... 

PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >17 

CEMIA  AGE  0-17  

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS 

OF  UNKNOWN  ORIGIN  AGE  >17  W  CC  

OF  UNKNOWN  ORIGIN  AGE  >1 7  W/O  CC  ' 

ILLNESS  AGE  >17  

ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES  

I'ROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS  

ADJUSTMENT  REACTION  &  PSYCHOLOGICAL  DYSFUNCTION  . 

NEUROSES  

NEUrtOSES  EXCEPT  DEPRESSIVE  

DISOHDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  

ORGAfllC  DISTURBANCES  &  MENTAL  RETARDATION 


OTHER 

'07 

OR 


'OTHER 


'SEPT 

=OSTC 

3FEVE^ 

2FEVE^ 

2VIRAI 

8VIRAI 

OTHEF 

•»0.R 

ACUTE 

DEPRESSIVE 

4 

1 


0.4964 
0.4964 
0.4964 
0.4964 
2.0841 
0.8139 
0.4964 
0.6963 
0.9562 
0.9562 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.9562 
0.4964 
0.4964- 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.4964 
0.7372 
0.7372 
0.9562 

0.7782 
0.4964 
0.9454 
0.8372 
0.4964 
2.0841 
0.9562 
0.8941 
0.7394 
0.7372 
2.0841 
0.9562 
0.9562 
0.8871 
0.9562 
0.4964 
0.4964 
0.9541 
0.4964 
1.6849 
0.9191 
0.9562 
0.8304 
0.9562 
0.7372 
0.7372 
0.7372 
0.9024 
1 .3569 
0.5981 
0.4660 
1.3569 
0.4964 
0.6438 
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Average  Length  of  Stay— Continued 


LTC- 

drg 


Geometric 

average  length 

of  stay 


5/6th  of  the 

average  length 

of  stay 


430 
431 
432 
433 
439 
440 
441 
442 
443 
444 
445 
446 
447 
448 
449 
450 
451 
452 
453 
454 
455 
*  461 
462 
463 
464 
465 
466 
467 
468 
469 
470 
471 
473 
475 
476 
477 
478 
479 
480 
481 
482 
483 

484 
485 

486 
487 
488 
489 
490 
491 

492 

493 
494 
495 
496 
497 
498 
499 
500 
501 
502 
503 
504 
505 


PSYCHOSES  

'CHILDHOOD  MENTAL  DISORDERS  

'OTHER  MENTAL  DISORDER  DIAGNOSES  .' 

'  ALCOHOL7DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA  

SKIN  GRAFTS  FOR  INJURIES  

WOUND  DEBRIDEMENTS  FOR  INJURIES  

5HAND  PROCEDURES  FOR  INJURIES  

OTHER  OR.  PROCEDURES  FOR  INJURIES  W  CC  

"OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC  

TRAUMATIC  INJURY  AGE  >17  W  CC  

TRAUMATIC  INJURY  AGE  >17  W/O  CC  

8TRAUMATIC  INJURY  AGE  0-17  1 

3ALLERGIC  REACTIONS  AGE  >17  •. 

8ALLERGIC  REACTIONS  AGE  0-17  ...: :.. 

7  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC 

'POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC  

8  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

COMPLICATIONS  OF  TREATMENT  W  CC  

COMPLICATIONS  OF  TREATMENT  W/O  CC 

2  OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC 

20THER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC  

OR   PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES  

REHABILITATION  

SIGNS  &  SYMPTOMS  W  CC  

SIGNS  &  SYMPTOMS  W/O  CC  

2  AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS  

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS  .... 

'OTHER  FACTORS  INFLUENCING  HEALTH  STATUS  

EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS  

6  PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS  

6UNGR0UPABLE  

5  BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY  ...... 

3ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  >17 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS   

NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

''OTHER  VASCULAR  PROCEDURES  W  CC 

'OTHER  VASCULAR  PROCEDURES  W/O  CC 

6  LIVER  TRANSPLANT  ; '. .' 

8B0NE  MARROW  TRANSPLANT  

^TRACHEOSTOMY  FOR  FACE.MOUTH  &  NECK  DIAGNOSES 

TRACH  W  MECH  VENT  96+  HRS  OR  PDX  EXCEPT  FACE.MOUTH  &  NECK 

DIAG. 

8CRANI0T0MY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  

8  LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFI- 
CANT TR. 

"OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

5HIV  W  EXTENSIVE  OR.  PROCEDURE 

HIV  W  MAJOR  RELATED  CONDITION  .*-.. 

HIV  W  OR  W/O  OTHER  RELATED  CONDITION  

8  MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREM- 
ITY. 

8 CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS  OR  W 
USE  HIGH  DOSE  CHEMOTHERAPY  AGENT. 

'LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC  

'LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC  

6  LUNG  TRANSPLANT  

8C0MBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION  

'SPINAL  FUSION  W  CC 

'SPINAL  FUSION  W/O  CC4 '. 

5BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC  

"BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CC  

5  KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC  ., „ 

2  KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC  

3KNEE  PROCEDURES  W/O  PDX  OF  INFECTION  

8EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT  

"EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT  
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0.7541 
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25.5 
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23.5 

19.5 

0.7365 
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18.3 

0.4964 

18.5 

15.4 

2.0686 

42.5 

35.4 
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0.0 

0.0 
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0.0 

0.0 

2.0841 

40.0 

33.3 
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26.1 
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Table  1 1  .f- FY  2004  LTC-DRGs,  Relative  Weights,  Geometric  Average  Length  of  Stay,  and  5/6th  of  the 

Average  Length  of  Stay— Continued 


LTC- 
DRG 


Description 


Relative 
weight 


Geometric 

average  length 

of  stay 


5/6th  of  the 

average  length 

of  stay 


506 

507 

508 

509 

510 
511 
512 
513 
515 
516 
517 

518 

519 
520 
521 
522 

523 

524 
525 
526 

527 

528 
529 
530 
531 
532 
533 
534 
535 
536 
537 

538 

539 
540 


^FULL] 

MA 
'FULLl 


THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAU- 

THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/0  CC  OR  SIG 
TRAlJMA. 

2  FULL  THICKNESS  BURN  W/0  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG 
TRAJMA 

2FULl[tHICKNESS  BURN  W/0  SKIN  GRFT  OR  INH  INJ  W/0  CC  OR  SIG  TRAU- 
MA. 

?  NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA 

'  NON- EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA 

6SIMU.TANE0US  PANCREAS/KIDNEY  TRANSPLANT 

epANCjREAS  TRANSPLANT 

sCARplAC  DEFIBRILATOR  IMPLANT  W/O  CARDIAC  CATH 

ePERC  UTANEOUS  CARDIVASCULAR  PROCEDURE  W  AMI 

"  PERC  UTANEOUS  CARDIVASCULAR  PROC  W  NON-DRUG  ELUTING  STENT 
W/0  AMI. 

3  PERC  UTANEOUS  CARDIVASCULAR  PROC  W/0  CORONARY  ARTERY  STENT 

OR  t  iMI 
"CERV  ICAL  SPINAL  FUSION  W  CC 
8CER\  ICAL  SPINAL  FUSION  W/0  CC 
ALCOh  OUDRUG  ABUSE  OR  DEPENDENCE  W  CC 
ALCOK  OLDRUG  ABUSE  OR  DEPENDENCE  W  REHABILITATION  THERAPY  W/ 

OCC. 
ALCOh  OL/DRUG  ABUSE  OR  DEPENDENCE  W/0  REHABILITATION  THERAPY 

W/0  CC 
TRANS  lENT  ISCHEMIA 
8  HEAP  T  ASSIST  SYSTEM  IMPLANT 
SPERCJUTANEOUS  CARVIOVASCULAR   PROC  W  DRUG-ELUTING   STENT  W 

AMI 
8  PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W/0 

AMI. 
8  INTRACRANIAL  VASCLUAR  PROCEDURES  WITH  PDX  HEMORRHAGE 
2 VENTRICULAR  SHUNT  PROCEDURES  WITH  CC 
8 VENTRICULAR  SHUNT  PROCEDURES  WITHOUT  CC 
"SPIN/iL  PROCEDURES  WITH  CC 
3  SPINAL  PROCEDURES  WITHOUT  CC 
5 EXTRACRANIAL  VASCULAR  PROCEDURES  WITH  CC 
8 EXTRACRANIAL  VASCULAR  PROCEDURES  WITHOUT  CC 
8CARC  lAC  DEFIB  IMPLANT  WITH  CARDIAC  CATH  WITH  AMI/HF/SHOCK 
5CARC  lAC  DEFIB  IMPLANT  WITH  CARDIAC  CATH  WITHOUT  AMI/HF/SHOCK 
"LOC/IL  EXCISION  AND  REMOVAL  OF  INTERNAL  FIXATION   DEVICES  EX- 

CEP  ■  HIP  AND  FEMUR  WITH  CC. 
'LOCA.  EXCISION  AND   REMOVAL  OF  INTERNAL  FIXATION   DEVICES  EX- 

CEF  "  HIP  AND  FEMUR  WITHOUT  CC. 
8 LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  O.R. 
'  LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  OR. 


'  Relative  weii 

2  Relative  wen 

3  Relative  wen 

*  Relative  wen 

*  Relative  wei 
^  Relative  wei 
'  Relative  wei 
8  Relative  weii 

LTCH  cases  in 


We  have  exam 
rule  as  required 
(September  1993 
Review)  and  the 
(RFA)  (Septem 
section  1102(b) 
Unfunded  Mand 
(Pub.  L.  104-4),  i 


be  r 


PROCEDURE  WITH  CC  

PROCEDURE  WITHOUT  CC 


0.7372 

0.7372 

0.7372 

0.7372 

0.7372 
0.4964 
0.0000 
0.0000 
2.0841 
0.9562 
1.3569 

0.9562 

1.3569 
0.9562 
0.4753 
0.4061 

0.4214 

0.5885 
2.0841 
1.3569 

1.3569 

2.0841 
0.7372 
0.7372 
1.3569 
0.9562 
2.0841 
1.3569 
2.0841 
2.0841 
1.3569 

0.4964 

2.0841 
0.4964 


23.5 

23.5 

23.5 

23.5 

23.5 
18.5 
0.0 
0.0 
40.0 
26.1 
32.5 

26.1 

32.5 
26.1 
20.5 
20.4 

19.8 

22.9 
40.0 
32.5 

32.5 

40.0 
23.5 
23.5 
32.5 
26.1 
40.0 
32.5 
40.0 
40.0 
32.5 

18.5 

40.0 

18.5 


19.5 

19.5 

19.5 

19.5 

19.5 
15.4 
0.0 
0.0 
33.3 
21.7 
27.0 

21.7 

27.0 
21.7 
17.0 
17.0 

16.5 

19.0 
33.3 
27.0 

27.0 

33.3 
19.5 
19.5 
27.0 
21.7 
33.3 
27.0 
33.3 
33.3 
27.0 

15.4 

33.3 
15.4 


gpts  for  these  LTC-DRGs  were 

for  these  LTC-DRGs  were 

for  these  LTC-DRGs  were 

for  these  LTC-DRGs  were 

for  these  LTC-DRGs  were 

ghts  for  these  LTC-DRGs  were 

g  Its  for  these  LTC-DRGs  were 

g  Its  for  these  LTC-DRGs  were 

tfe  FY2002MedPAR 


gits 
gits 
gits 
gits 


determined  by  assigning  these  cases 
determined  by  assigning  these  cases 
determined  by  assigning  these  cases 
determined  by  assigning  these  cases 
determined  by  assigning  these  cases 
assigned  a  value  of  0.0000. 
determined  after  adjusting  to  account 
determined  by  assigning  these  cases 


to  low  volume  quintile  1 . 
to  low  volume  quintile  2. 
to  low  volume  quintile  3. 
to  low  volume  quintile  4. 
to  low  volume  quintile  5. 

for  nonmonotonicity  (see  step 
to  the  appropnate  low  volume 


5  above), 
quintile  because  they  had  no 


Appendix  A — R^ulatory  Analysis  of 
Impacts 

I.  Background  ai  id  Summary 

ned  the  impacts  of  this  final 
V  Executive  Order  12866 
Regulatory  Planning  and 
Regulatory  Flexibility  Act 
19,  1980,  Pub.  L.  96-354). 
elf  the  Social  Security  Act.  the 
ites  Reform  .^cl  of  1995 
nd  Executive  Order  13132. 


Executive  Order  12866  directs  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory  approaches 
that  maximize  net  benefits  (including 
potential  economic,  environmental,  public 
health  and  safety  effects,  di.stributive 
impac:ts.  and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for  major 
rules  with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 


We  have  determined  that  this  final  rule  is 
a  major  rule  as  defined  in  5  U.S.C.  804(2). 
Based  on  the  overall  percentage  change  in 
payments  per  case  estiniated  using  our 
payment  simulation  model  (a  1.8  percent 
increase),  we  estimate  that  the  total  impact  of 
these  proposed  changes  for  FY  2004 
payments  compared  to  FY  2003  payments  to 
be  approximately  a  $1.8  billion  increase.  This 
amount  does  not  reflect  changes  in  hospital 
admissions  or  case-mix  intensity,  which 
would  also  affect  overall  payment  changes. 
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The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  By 
nonprofit  status  or  by  having  revenues  of  S5 
millionJo  $25  million  in  any  1  year.  For 
purposes  of  the  RFA,  all  hospitals  and  other 
providers  and  suppliers  are  considered  to  be 
small  entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory  impact 
analysis  for  any  final  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural  hospitals. 
This  analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  With  the  exception 
of  hospitals  located  in  certain  New  England 
counties,  for  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital  as 
a  hospital  with  fewer  than  100  beds  that  is 
located  outside  of  a  Metropolitan  Statistical 
Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section  601  (g) 
of  the  Social  Security  Amendments  of  1983 
(Pub.  L.  98-21)  de.-:ignated  hospitals  in 
certain  New  England  counties  as  belonging  to 
the  adjacent  NECMA.  Thus,  for  purposes  of 
the  IPPS,  we  classify  these  hospitals  as  urban 
hospitals. 

Section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104^)  also 
requires  that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  a  final  rule  that 
has  been  preceded  by  a  proposed  rule  that 
may  result  in  an  expenditure  in  any  one  year 
by  State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of  SllO 
million.  This  final  rule  will  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments. 

Executive  Order  13132  establishes  certain 
requirements  that  an  agency  must  meet  when 
it  promulgates  a  proposed  rule  (and 
subsequent  final  rule)  that  imposes 
substantial  direct  requirement  costs  on  State 
and  local  governments,  preempts  State  law, 
or  otherwise  has  Federalism  implications. 
We  have  reviewed  this  final  rule  in  light  of 
Executive  Order  13132  and  have  determined 
that  it  will  not  have  any  negative  impact  on 
the  rights,  roles,  and  responsibilities  of  State, 
local,  or  tribal  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule  was 
reviewed  by  the  Office  of  Management  and 
Budget. 

The  following  analysis,  in  conjunction 
with  the  remainder  of  this  document, 
demonstrates  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  Executive  Order 
12866,  the  RFA,  and  section  1102(b)  of  the 
Act.  The  final  rule  will  affect  payments  to  a 
substantial  number  of  small  rural  hospitals  as 
well  as  other  classes  of  hospitals,  and  the 
effects  on  some  hospitals  may  be  significant. 

,11.  Objectives 

The  primary  objective  of  the  IPPS  is  to 
create  incentives  for  hospitals  to  operate 
efficiently  and  minimize  unnecessary  costs 
while  at  the  same  time  ensuring  that 


payments  are  sufficient  to  adequately 
compensate  hospitals  for  their  legitimate 
costs.  In  addition,  we  share  national  goals  of 
preserving  the  Medicare  Trust  Fund. 

We  believe  the  changes  in  this  final  rule 
will  further  each  of  these  goals  while 
maintaining  the  financial  viability  of  the 
hospital  industry  and  ensuring  access  to  high 
quality  health  care  for  Medicare 
beneficiaries.  We  expect  that  these  changes 
will  ensure  that  the  outcomes  of  this 
payment  system  are  reasonable  and  equitable 
while  avoiding  or  minimizing  unintended 
adverse  consequences. 

III.  Limitations  of  Our  Analysis 

The  following  quantitative  analysis 
presents  the  projected  effects  of  our  policy 
changes,  as  well  as  statutory  changes 
effective  for  FY  2004,  on  various  hospital 
groups.  We  estimate  the  effects  of  individual 
policy  changes  by  estimating  payments  per 
case  while  holding  all  other  payment  policies 
constant.  We  use  the  best  data  available,  but 
we  do  not  attempt  to  predict  behavioral 
responses  to  our  policy  changes,  and  we  do 
not  make  adjustments  for  future  changes  in 
such  variables  as  admissions,  lengths  of  stay, 
or  case-mix.  In  the  May  19,  2003  proposed 
rule,  we  solicited  comments  and  information 
about  the  anticipated  effects  of  the  changes 
on  hospitals  that  we  had  proposed  and  our 
_  methodology  for  estimating  them.  Any 
comments  that  we  received  in  response  to  the 
proposed  rule  are  addressed  in  the 
appropriate  sections  throughout  this  final 
rule. 

rv.  Hospitals  Included  in  and  Excluded 
From  the  IPPS 

The  prospective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all  general 
short-term,  acute  care  hospitals  that 
participate  in  the  Medicare  program.  There 
'were  42  Indian  Health  Service  hospitals  in 
our  database,  which  we  excluded  from  the 
analysis  due  to  the  special  characteristics  of 
the  prospective  payment  method  for  these 
hospitals.  Among  other  short-term,  acute  care 
hospitals,  only  the  47  such  hospitals  in 
Maryland  remain  excluded  from  the  IPPS 
under  the  waiver  at  section  1814(b)(3)  of  the 
Act. 

There  are  approximately  768  critical  access 
hospitals  (CAHs).  These  small,  limited 
service  hospitals  are  paid  on  the  basis  of 
reasonable  costs  rather  than  under  the  IPPS. 
The  remaining  20  percent  are  specialty 
hospitals  that  are  excluded  from  the  IPPS. 
These  specialty  hospitals  include  psychiatric 
hospitals  and  units,  rehabilitation  hospitals 
and  units,  long-term  care  hospitals, 
children's  hospitals,  and  cancer  hospitals. 
The  impacts  of  our  policy  changes  on  these 
hospitals  are  discussed  below. 

Thus,  as  of  April  2003,  we  have  included 
4,049  hospitals  in  our  analysis.  This 
represents  about  80  percent  of  all  Medicare- 
participating  hospitals.  The  rhajority  of  this 
impact  analysis  focuses  on  this  set  of 
hospitals. 

V.  Impact  on  Excluded  Hospitals  and 
Hospital  Units 

As  of  July  2003,  there  were  1,086  specialty 
hospitdlfi  excluded  from  the  IPPS  that  were 


paid  instead  on  a  reasonable  cost  basis 
subject  to  the  rate-of-increase  ceiling  under 
§413.40.  Broken  down  by  specialty,  there 
were  478  psychiatric.,  216  rehabilitation,  300 
long-term  care.  81  children's,  and  11  cancer 
hospitals.  In  addition,  there  were  1,405 
psychiatric  units  and  985  rehabilitation  units 
in  hospitals  otherwise  subject  to  the  IPPS. 
Under  §413.40(a)(2)(i)(A),  the  rafe-of-  ^ 
increase  ceiling  is  not  applicable  to  the  47 
specialty  hospitals  and  units  in  Maryland 
that  are  paid  in  ac;(:ordance  with  the  waiver 
at  section  1814(b)(3)  of  the  Act. 

In  the  past,  hospitals  and  units  excluded 
from  the  IPPS  have  been  paid  based  on  their 
reasonable  costs  subject  to  limits  as 
established  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA). 
Hospitals  that  continue  to  be  paid  based  on 
their  reasonable  costs  are  subject  to  TEFRA 
limits  for  FY  2004.  For  these  hospitals,  the 
update  is  the  percentage  increase  in  the 
excluded  hospital  market  basket,  3.4  percent. 

Inpalient.rehabilitation  facilities  (IRFs)  are 
paid  under  a  prospective  payment  system 
(IRF  PPS)  for  cost  reporting  periods 
beginning  on  or  after  lanuary  1,  2002.  For 
cost  reporting  periods  beginning  during  FY 
2004.  the  IRF  PPS  is  based  on  100  percent 
of  the  adjusted  Federal  IRF  prospective 
payment  amount,  updated  annually. 
Therefore,  these  hospitals  are  not  impacted 
by  this  final  rule. 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2002.  LTCHs 
are  paid  under  a  LTCH  PPS.  based  on  the 
adjusted  F'ederal  prospective  payment 
amount,  updated  annually.  LTCHs  will 
receive  a  blended  payment  (Federal 
prospective  payment  and  a  reasonable  cost- 
based  payment)  over  a  5-year  transition 
period.  However,  under  the  LTCH  PPS,  a 
LTCH  may  also  elect  to  be  paid  at  100 
percent  of  the  Federal  prospective  rate  at  the 
beginning  of  any  of  its  cost  reporting  periods 
during  the  5-year  transition  period.  For 
purposes  of  the  update  factor,  the  portion  of 
the  LTCH  PPS  transition  blend  payment 
based  on  reasonable  costs  for  inpatient 
operating  services  would  be  determined  by 
updating  the  LTCH's  TEFRA  limit  by  the  " 
excluded  hospital  market  basket  (or  3.4 
percent). 

The  impact  on  excluded  hospitals  and 
hospital  units  of  the  update  in  the  rate-of- 
increase  limit  depends  on  the  cumulative 
cost  increases  experienced  by  each  excluded 
hospital  or  unit  since  its  applicable  base 
period.  For  excluded  hospitals  and  units  that 
have  maintained  their  cost  increases  at  a 
level  below  the  rate-of-increase  limits  since 
their  base  period,  the  major  effect  is  on  the 
level  of  incentive  payments  these  hospitals 
and  hospital  units  receive.  Conversely,  for 
excluded  hospitals  and  hospital  units  with 
per-case  cost  increases  above  the  cumulative 
update  in  their  rate-of-increase  limits,  the 
major  effect  is  the  amount«f  excess  costs  that 
will  not  be  reimbursed. 

We  note  that,  under  §413. 40(d)(3),  an 
excluded  hospital  or  unit  whose  costs  exceed 
110  percent  of  its  rate-of-increase  limit 
receives  its  rate-of-increase  limit  plus  50 
percent  of  the  difference  between  its 
reasonable  costs  and  110  percent  of  the  limit, 
not  to  exceed  110  percent  of  its  limit.  In 
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hospitals  not  paid  under  the  IPPSs  (Indian 
Health  Service  hospitals  and  hospitals  in 
Maryland)  were  excluded  from  the 
simulations.  The  impact  of  payments  under 
the  capital  IPPS,  or  the  impact  of  pajnnents 
for  costs  other  than  inpatient  operating  costs, 
are  not  analyzed  in  this  section.  Estimated 
payment  impacts  of  final  FY  2004  changes  to 
the  capital  IPPS  are  discussed  in  section  VIII. 
of  this  Appendix. 

The  final  changes  discussed  separately 
below  are  the  following: 

•  The  effects  of  expanding  the  postacute 
care  transfer  policy  to  21  additional  DRGs. 

•  The  effects  of  the  annual  reclassification 
of  diagnoses  and  procedures  and  the 
recalibration  of  the  DRG  relative  weights 
required  by  section  1886(d)(4)(C)  of  the  Act. 

•  The  effects  of  the  final  changes  in 
hospitals'  wage  index  values  reflecting  wage 
data  from  hospitals'  cost  reporting  periods 
beginning  during  FY  2000.  compared  to  the 
FY  1999  wage  data,  including  the  effects  of 
removing  wage  data  for  Part  B  costs  of  RCHs 
and  FQHCs. 

•  The  effects  of  geographic 
reclassifications  by  the  MGCRB  that  will  be 
effective  in  FY  2004. 

•  The  effects  on  FY  2004  outlier  payments 
of  the  policy  changes  implemented  in  the 
)une  9.  2003  final  rule  on  high-cost  outlier 
payments. 

•  The  total  change  in  payments  based  on 
final  FY  2004  policies  relative  to  payments 
based  on  FY'  2003  policies. 

To  illustrate  the  impacts  of  the  final  FY 
2004  changes,  our  analysis  begins  with  a  FY 
2004  baseline  simulation  model  using:  the 
FY  2003  DRG  GROUPER  (version  20.0);  the 
current  postacute  care  transfer  policv-for  10 
DRGs:  the  FY  2003  wage  index;  and  no 
MG("RB  reclassifications.  Outlier  pavments 
are  .set  at  5.1  percent  of  total  operating  DRG 
and  outlier  payments. 

Each  final  and  statutory  policy  change  is 
then  added  incrementally  to  this  baseline 
model,  finally  arriving  at  an  FY  2004  model 
incorporating  all  of  the  final  changes.  This 
allows  us  to  isolate  the  effects  of  each 
change. 

Our  final  comparison  illustrates  the 
percent  change  in  payments  per  case  from  FY 
2003  to  FY  2004.  Five  factors  have  significant 
impacts  here.  The  first  is  the  update  to  the 
.  standardized  amounts.  In  accordance  with 
.section  1886(b)(3)(B)(l)  of  the  Act,  we  have 
updated  the  large  urban  and  the  other  areas 
average  standardized  amounts  for  FY  2004 
using  the  most  recently  forecasted  hospital 
market  basket  increase  for  FY  2004  of  3.4 
percent.  Under  section  1886(b)(3)(B)(iv)  of 
the  Act.  the  updates  to  the  hospital-specific 
amounts  for  sole  community  hospitals 
(SCHs)  and  for  Medicare-dependent  small 
rural  hospitals  (MDHs)  are  also  equal  to  the 
market  basket  increase,  or  3.4  percent. 

A  second  significant  factor  that  impacts 
changes  in  hospitals'  payments  per  case  from 
FY  2003  to  FY  2004  is  the  change  in  MGCRB 
status  from  one  year  to  the  next.  That  is, 
hospitals  reclassified  in  FY  2003  that  are  no 
longer  reclassified  in  FY  2004  may  have  a 
negative  payment  impact  going  from  FY  2003 
to  FY  2004;  conversely,  hospital's  not 
reclassified  in  FY  2003  that  are  reclassified 
in  FY  2004  may  have  a  positive  impact.  In 


some  cases,  these  impacts  can  be  quite 
substantial,  so  if  a  relatively  small  number  of 
hospitals  in  a  particular  category  lose  their 
reclassification  status,  the  percentage  change 
in  payments  for  the  category  may  be  below 
the  national  mean.  However,  this  effect  is 
alleviated  by  section  1886(d)(10)(D)(v)  of  the 
Act,  which  provides  that  reclassifications  for 
purposes  of  the  wage  index  are  for  a  3-year 
period. 

A  third  significant  factor  is  that  we 
currently  estimate  that  actual  outjier 
payments  during  FY  2003  will  be  6.5  percent 
of  total  DRG  payments.  When  the  FY  2003 
final  rule  was  published,  we  projected  FY 
2003  outlier  payments  would  be  5.1  percent 
of  total  DRG  plus  outlier  payments:  the 
average  standardized  amounts  were  offset 
correspondingly.  The  effects  of  the  higher 
than  expected  outlier  payments  during  FY 
2003  (as  discussed  in  the  Addendum  to  this 
final  rule)  are  reflected  in  the  analyses  below 
comparing  our  current  estimates  of  FY  2003 
payments  per  case  to  estimated  FY  2004 
payments  per  case. 

Fourth,  we  have  expanded  the  postacute 
care  transfer  policy  to  21  additional  DRGs 
and  dropped  2  DRGs  from  the  original  policy. 
This  makes  a  total  of  29  DRGs  that  will  be 
subject  to  the  postacute  care  transfer  policy. 
This  expansion  is  estimated  to  result  in 
Medicare  savings  of  $205  million  because  we 
-will  no  longer  pay  a  full  DRG  payment  for 
these  cases.  As  a  result,  there  will  be  a  lower 
total  increase  in  Medicare  spending  for  FY 
2004. 

Fifth,  section  402(h)  of  Pub.  L.  108-7 
provided  that  the  large  urban  standardized 
amount  of  the  Federal  rate  is  applicable  for 
all  IPPS  hospitals  for  discharges  occurring  on 
or  after  April  1,  2003,  and  before  October  1, 
2003.  For  discharges  occurring  on  or  after 
October  1.  2003.  the  Federal  rate  will  again 
be  based  on  separate  average  standardized 
amounts  for  hospitals  in  large  urban  areas 
and  tor  hospitals  in  other  areas.  The  effect  is 
to  reduce  the  percent  increase  in  FY  2004 
pavments  compared  to  those  made  in  FY 
2003. 

B.  Analysis  of  Table  I 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals  by 
various  geographic  and  special  payment 
consideration  groups  to  illustrate  the  varying 
impacts  on  different  types  of  hospitals.  The 
top  row  of  the  table  shows  the  overall  impact 
on  the  4.049  hospitals  included  in  the 
analysis.  This  number  is  181  fewer  hospitals 
than  were  included  in  the  impact  analysis  in 
the  FY  2003  final  rule  (67  FR  50279).  There 
are  98  new  CAHs  that  were  excluded  from    . 
last  year's  analysis. 

The  next  four  rows  of  Table  1  contain 
hospitals  categorized  according  to  their 
geographic  location:  all  urban,  which  is 
further  divided  into  large  urban  and  other' 
urban;  and  rural.  There  are  2,564  hospitals  ■ 
located  in  urban  areas  (MSAs  or  NECMAs) 
included  in  our  analysis.  Among  these,  there 
are  1.488  hospitals  located  in  large  urban 
areas  (populations  over!  million),  and  1,076 
hospitals  in  other  urban  areas  (populations  of 
1  million  or  fewer).  In  addition,  there  are 
1,485  hospitals  in  rural  areas.  The  next  two 
groupings  are  by  bed-size  categories,  shown 
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separately  for  urban  and  rural  hospitals.  The 
final  groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately  for 
urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows  hospital 
groups  based  on  hospitals'  FY  2004  payment 
classifications,  including  any 
reclassifications  under  section  1886(d)(10)  of 
the  Act.  For  example,  the  rows  labeled  urban, 
large  urban,  other  urban,  and  rural  show  that 
the  number  of  hospitals  paid  based  on  these 
categorizations  after  consideration  of 
geographic  reclassifications  are  2,605, 1,582, 
1,023,  and  1,444,  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  final  changes  on  hospitals 
grouped  by  whether  or  not  they  have  GME 
residency  programs  (teaching  hospitals  that 
receive  an  IME  adjustment)  or  receive  DSH 
payments,  or  some  combination  of  these  two 
adjustments.  There  are  2,932  nonteaching 
hospitals  in  our  analysis,  880  teaching 
hospitals  with  fewer  than  100  residents,  and 


237  teaching  hospitals  with  100  or  more 
residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH  payment 
status,  and  whether  they  are  considered 
urban  or  rural  after  MGCRB  reclassifications. 
Therefore,  hospitals  in  the  rural  DSH 
categories  represent  hospitals  that  were  not 
reclassified  for  purposes  of  the  standardized 
amount  or  for  purposes  of  the  DSH 
adjustment.  (However,  they  may  have  been 
reclassified  for  purpioses  of  the  wage  index.) 

The  next  category  groups  hospitals 
considered  urban  after  geographic 
reclassification,  in  terms  of  whether  they 
receive  the  IME  adjustment,  the  DSH 
adjustment,  both,  or  neither. 

The  next  five  rows  examine  the  impacts  of 
the  final  changes  on  rural  hospitals  by 
special  payment  groups  (SCHs,  rural  referral 
centers  (RRCs),  and  MDHs),  as  well  as  rural 
hospitals  not  receiving  a  special  payment 
designation.  The  RRCs  (148),  SCHs  (497), 
MDHs  (250),  and  hospitals  that  are  both  SCH 


and  RRC  (75)  shown  here  were  not 
reclassified  for  purposes  of  the  standardized 
amount. 

The  next  two  groupings  are  based  on  type 
of  ownership  and  the  hospital's  Medicare 
utilization  expressed  as  a  percent  of  total 
patient  days.  These  data  are  taken  primarily 
from  the  FT  2000  Medicare  cost  report  files, 
if  available  (otherwise  FY  1999  data  are 
used).  Data  needed  to  determine  ownership 
status  were  unavailable  for  122  hospitals. 
Similarly,  the  data  needed  to  determine 
Medicare  utilization  were  unavailable  for  106 
hospitals. 

The  next  series  of  groupings  concern  the 
geographic  reclassification  status  of 
hospitals.  The  first  grouping  displays  all 
hospitals  that  were  reclassified  by  the 
MGCRB  for  FY  2004.  The  next  two  groupings 
separate  the  hospitals  in  the  first  group  by 
urban  and  rural  status.  The  final  row  in  Table 
I  contains  hospitals  located  in  rural  counties 
but  deemed  to  be  urban  under  section 
1886(d)(8)(B)  of  the  Act. 


Table  I.— Impact  Analysis  of  Final  Changes  for  FY  2004  Operating  Prospective  Payment  System  [Percent 

Changes  in  Payments  Per  Case] 
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-0.4 

0.2 
0.0 


00 
-0.3 
-0.4 

-03 
2.2 

-0.6 
-0.4 
-0.3 
-0.3 
-0.4 

0.5 
09 
2.8 
4.2 

3.5 

0.1 
0.2 
-0.5 
-0.3 
-0.6 
-07 
-0.6 
-0.5 
-0.4 
-0.7 

2.6 
2.6 
2.3 
1.5 
26 
1.3 
36 
1.5 
2.3 
0.4 

-0.3 
-0.2 

-0.4 
2.1 

0.3 
-0.2 
-0.1 

0.0 
-0.3 


V8 
1.2 

1.1 

I 

1.4 
5.8 

2.1 
1.2 
1.4 
0.8 

1.4 

6.0 
6.2 
60 
4.4 
57 

2.8 
-2.8 
2.7 
2.7 
2.9 
3.1 
1.6 
4.4 
-0.6 
28 

6.8 
4.1 
5.3 
45 
4.7 
79 
5.8 
7.1 
8.7 
-0.3 

1.2 
1.2 

1.3 
5.9 

2.6 

1.31 
1.2 

2.5 
0.9 


3.2 
29 
3.2 

24 

5.5 

31 
2.9 
2.9 
31 
26 

5.9 
61 
56 
39 
5.1 

2.5 
23 
3.0 
26 
31 
29 
3.2 
4.1 
3.3 
2.9 

6.6 
3.6 
4.8 

4.1 
44 
7.8 
5.5 
69 
84 
-0  5 

2.9 

3.1 

2.4 

5.7 

37 
3.1 
2.4 

3.3 
2.8 
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Table  I.— Impact  Analysis  of  Final  Changes  for  FY  2004  Operating  Prospective  Payment  System  [Percent 

Changes  in  Payments  Per  Case] — Continued 


Number  o< 
hosps.' 


(1) 


Revised 

outlief  pol- 

icy2 


<2) 


Transfer 


(3) 


New  wage 
data' 


(4) 


New  wage 
index  with- 
out 
CAHS' 


(5) 


New  wage 
index  wim- 
outCAHS 
A  NPHYS. 
paitB* 

(6) 


DFIG 
Recal' 


(7) 


DRG& 

Wage 

index 

changes' 


(8) 


MCGRB 

reclassi- 
fication' 


(9) 


All  FY 

2004 

Changes'" 


(10) 


All  FY 

2004 

changes 

w/o  FY 

2003 

outliers" 

(11) 


)SH  

ISH  

loOSH 


IS   a   Percent  of   Inpatient 


Lass  than  100  betis 
Rural  DSh: 

Sde  CommunilY  feCH) 

Referral  Center  (I  RC) 

Other  Rural:  100  i  >r  more  twds  . 

Lassttian  lOO  Dels 
Uit>an  teaching  ar>d  O^H 

DSH    

Teaching  ar)d  no 

No  teaching  and 

No  teaching  and 
Rural  Hospital  Types: 

Non  special  statuf  hospitals 

RRC  

SCH 

Medicare-depend^  hospitals  (MDH) 

SCH  and  RRC  ... 
Type  of  Ownership: 

Voluntary  

Proprietary  

Government 

Unkrxjwn 

Medicare   Utilization 
Days; 

0-25 

25-60  

50-65  

Over  65 

Unknown 

Hospitals  Reclassified 
Classification  Revie^ 
lications 

All  Reclassified  Mispitals 

Standardized  Attk  unt  Only 

Wage  Index  Only 

Both  

Nonredassified  Hospitkis 

Alt  Reclassified  Uitjan  Hospitals 

Starxtardized  Amc  unt  Only 

Wage  Index  Only 

Both  

unian  Nonrsdas^ied  Hospitals  . 
All  Reclassified  Rural  I  lospitals 

Starxlardized  Amc  unt  Only 

Wage  Index  Only 

Both  

Rural  Nonredassified  ilospitals 
Oltier        Paclassifie<j        Hospitals 
1886<DH8)(B)) 


3y  the  Medicare  Geographic 
Board:  FY  2004  Reclassi- 


(Saction 


282 

493 

156 

71 

299 

775 
274 
906 

650 

474 
148 
497 
250 
75 

2.411 
696 
818 
122 


303 
1.533 
1,651 

456 

106 


616 

22 

554 

33 
3,407 

125 

15 

71 

39 

2.406 

491 
27 

451 
13 

992 

33 


-1.1 

0.2 
1.1 
0.9 
0.5 

-0.3 
0.6 

-0.6 
0.2 

0.7 
1.5 
0.1 
0.3 
0.2 

0.4 

-3.7 

1.2 

2.4 


0.5 
-0.2 

0.4 
-1.2 
-0.6 


-0.7 
0.9 

-1.0 
1.7 
0.1 

-3.3 
2.5 

-5  4 
1.8 
0.1 
0.9 
1.6 
0.8 
1.8 
0.3 

0.6 


-0.5 

-0.1 
-0.1 
-0.3 
-0.4 

-0.2 
-0.1 
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-0.3 
0.0 

-0.1 

-1.0 

-0.3 
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-0.1 
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-0-2 


0.0 

0.0 
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-0.4 
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0.2 

0.2 

0.2 
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0.1 
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0.0 
0.1 
0.1 
0.1 

0.0 
0.0 
0.0 
0.0 

0.1 
0.1 
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0.0 
0.0 
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0.0 
0.0 
0.0 
0.0 
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0.0 
0.1 
0.0 
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0.0 
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0.1 
0.0 
0.1 

0.0 


-0.1 

0.0 

-0.1 

0.0 

0.0 

0.0 
0.0 
0.0 
0.0 

0.0 
-0.1 

0.0 
-0.1 

0.0 

0.0 

-0.1 

0.0 

0.1 


-0.1 
0.0 
0.0 
0.0 

-0.1 


0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

-0.1 

0.0 

-0.1 

-0.1 

-0.1 

-0.1 

0.0 

00 


0.4 

0.5 
0.4 
0.0 
0.3 

-0.1 
0.0 
0.1 
0.3 

0.3 
0.6 
0.5 
0.7 
0.2 

0.0 

0.4 

0.0 

-0.6 


0.3 
0.0 
0.1 
0.4 

a4 


0.3 
-0.1 
0.3 
0.2 
0.1 
0.1 
-0.6 
0.0 
0.4 
0.0 
0.4 
0.6 
0.4 
0.8 
0.5 

0.5 


-0.5 

0.3 
4.5 
1.3 
1.2 

-0.3 
-0.2 
-0.3 
-0.3 

1.3 
5.8 
0.2 
0.8 
1.2 

0.0 
-0.1 

0.2 
-0.4 


-0.2 

-0.2 

0.3 

0.7 

-0.6 


4.3 
3.4 
4.2 

4.1 

-0.6 

4.6 

0.8 

5.1 

4.6 

-0.6 

4.0 

3.1 

4.0 

7.1 

-0.4 

-1.5 


0.9 

10.0 
4.5 
2.5 
2.8 

0.9 
2.1 
1.0 
1.8 

2.7 
3.5 
10.8 
33 
7.4 

2.2 

-2.1 
4.0 
3.5 


2.5 
1.2 
2.8 

'1.1 
1.7 


2.6 

5.4 

1.9 

4.1 

1.8 

-1.8 

-4  6 

-4.1 

4.1 

1.4 

5.5 

2.3 

5.7 

5.4 

6.2 

3.0 


3.1 

9.9 
4.0 
2.0 
2.6 

2.8 
2.9 
2.8 

3.1 

2.4 
2.9 
10.8 
3.2 
7.3 

3.1 
3.6 
3.8 
2.2 


3.4 
3.0 
3.4 
3.6 
3.4 


4.3 
5.6 
3.7 
3.3 
3.2 
3.0 
3.2 
29 
3.3 
2.9 
5.1 
1.3 
5.4 
4.6 
6.1 

2.8 


'  Because  data  necessary  to  classify  some  hospitals  by  category  were  missing,  the  total  number  of  hospitals  in  each  category  may  not  equal  the  national  total  Discharge  data  are  from  FY 
Z002.  ana  hospital  cost  report  data  are  from  reporting  ponods  beginning  in  FY  2000  and  FY  1999. 

'Tins  column  display  the  payment  impact  of  ttie  outlier  policy  tfiat  were  published  in  ttie  June  9.  2003  Federal  Register 

'TNs  column  displays  tfie  payment  impact  of  ttie  expanded  postacute  care  transfer  policy. 

'This  column  displafs  the  impact  o*  updating  ttie  wage  index  with  wage  data  from  hospitals'  FY  2000  cost  reports 

*  This  column  dispiaifs  the  impact  of  removing  CAHsftom  the  wage  index 

■T>«s  column  displays  the  impact  of  the  revislBd  wage  data  used  to  calculate  ttie  wage  index  from  removal  of  nonphysician  Part  B  costs  and  tiours  from  cost  report  data  (Wortcstieet  S-3.  Part 
II.  Lines 01)  J 

'The  column  displays  the  payment  impact  of  the  recalibratkxi  of  tfie  DRG  weights  based  on  FY  2002  MedPAR  data  and  ttie  ORG  redassificatkxi  ctianges.  in  accordance  with  section 
1886<d)(4)(C)  of  the  A* 

•This  column  sfxjw^  ttie  payment  impact  of  the  budget  neutrality  adjustment  factor  for  DRG  and  wage  index  changes,  in  accordance  with  sections  1886{d)(4)<C)(iii)  and  1886(d)(3)(E)  of  ttie 
Act  Thus,  rt  represent^  the  combined  impacts  shown  in  columns  4,  5,  6  and  7,  and  tfie  final  FY  2004  budget  neutrality  factor  of  1  005522 

»  Shown  here  are  th^  effects  of  geographic  reclassifications  by  the  Medicare  Geographic  Classification  Review  Board  (MGCRB)  Ttie  effects  demonstrate  the  FY  2004  payment  impact  of  going 
from  no  redassificatiorfc  to  ttie  tsdassifications  sctieduled  to  be  in  effect  for  FY  2004  Reclassification  lor  pnor  years  has  no  beanng  on  the  payment  impacts  shown  here. 

">This  column  show*  changes  in  payments  from  FY  2003  to  FY  2004  It  incorporates  all  of  ttie  changes  displayed  m  columns  2,  3.  and  8  (ttie  changes  displayed  in  columns  4,  5,  and  6  are  in- 
ckided  in  column  8)  It  also  reflects  the  impact  of  tfie  FY  2004  update,  changes  in  hospitals'  reclassification  status  in  FY  2004  compared  to  FY  2003,  and  ttie  difference  in  outlier  payments  from 
FY  2003  to  FY  2004  The  sum  of  these  impacts  may  be  different  from  the  percentage  changes  shown  here  due  to  rounding  and  interactive  effect. 

"This  column  show*  ctianges  m  payments  from  FY  2003  to  FY  2004,  similar  to  column  10  However,  this  simulation  assumes  FY  2003  outlier  payments  will  be  at  the  same  percentage  level 
as  FY  2004  This  effec  jvely  reduces  FY  2003  outlier  payments  from  6.5  percent  of  total  DRG  payments  to  5  1  percent  of  total  DRG  payments,  thereby  reducing  FY  2003  payments  and  inaeas- 
mg  ttie  percent  chang«  s  from  FY  2003  to  FY  2(X)4 


C.  Impact  of  the 
(Column  2) 

In  the  propose  1 
2004  outlier  threshold 
noted  that  the 
likely  to  be  diffe^nt 
threshold  after 
implemented  by 
the  publication 
published  a  final 
(68  FR  34494) 


Changes  to  the  Outlier  Policy 


rule,  we  estimated  the  FY 
to  be  $50,645.  We  also 
outlier  threshold  was 
from  the  proposed 
into  account  changes 
the  final  outlier  rtile.  Since 
the  proposed  IPPS  rule,  we 
outlier  rule  on  June  9,  2003 


U  king  j 


icf 


We  published  three  central  changes  to  our 
outlier  policy  in  the  June  9,  2003  final  rule. 
First,  fiscal  intermediaries  will  use  either  the 
most  recent  settled  or  the  most  recent 
tentative  settled  cost  report,  whichever  is 
from  the  latest  reporting  period  ■when 
determining  the  cost-to-charge  ratio  for  each 
hospital.  Second,  we  removed  the 
requirement  in  our  regulations  that  specified 
that  a  fiscal  intermediary  will  assign  a 
hospital  the  statewide  average  cost-to-charge 
ratio  when  the  hospital  has  a  cost-to-charge 


ratio  that  falls  below  established  thresholds. 
Third,  outlier  payments  for  some  hospitals 
will  become  subject  to  reconciliation  when 
the  hospitals'  cost  reports  are  settled. 
Column  2  shows  the  effects  of  these 
changes.  This  column  displays  the  effects  of 
moving  from  pur  policy  prior  to  the  changes 
in  the  June  9  final  rule,  that  hospitals'  cost- 
to-charge  ratios  are  based  on  their  latest 
settled  cost  reports,  and  if  the  ratio  falls 
below  3  standard  deviations  from  the  mean, 
the  statewide  average  is  assigned,  to  the  new 
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policy  where  the  cost-to-charge  ratio  is  based 
on  the  latest  tentatively  settled  cost  report, 
there  is  no  minimum  ratio,  and  outlier 
payments  may  be  subject  to  reconciliation 
when  the  cost  report  is  settled.  As  a  result 
of  these  changes,  the  outlier  threshold  falls 
from  $50,200  (this  represents  what  the  FY 
2004  threshold  would  be  absent  the  policy 
changes  to  $31,000). 

The  top  row  in  this  column  indicates  these 
changes  have  no  impact  on  overall  spending. 
However,  the  chemges  among  specific 
categories  of  hospitals  are  quite  dramatic. 
Hospital  categories  negatively  impacted  in 
this  column  are  those  groups  expected  to 
have  dramatic  reduction  in  their  cost-to- 
charge  ratios  as  a  result  of  the  new  policies. 
On  the  other  hand,  hospitals  that  are  not 
expected  to  experience  dramatic  changes  in 
their  cost-to-cheu-ge  ratios  benefit  from  the 
decline  in  the  threshold. 

Rural  hospitals  overall  experience  a  0.7 
percent  increase  in  their  outlier  payments  as 
a  result  of  this  change.  On  the  other  hand, 
urban  hospitals  in  the  Middle  Atlantic 
census  division  experience  a  3.1  percent 
decrease.  The  largest  negative  impacts  are 
among  proprietary  hospitals,  with  a  3.7 
percent  decrease  and  among  urban  hospitals 
that  reclassified  for  the  purposes  of  wage 
index  only,  with  a  decrease  of  5.4  percent. 

D.  Impact  of  the  Changes  to  the  Postacute 
Care  Transfer  Policy  (Column  3) 

In  column  3  of  Table  I,  we  present  the 
effects  of  the  postacute  care  transfer  policy 
expansion,  as  discussed  in  section  IV.A.  of 
the  preamble  to  this  final  rule.  We  compared 
aggregate  payments  using  the  FY  2003  DRG 
relative  weights  (GROUPER  version  21.0) 
with  the  expanded  postacute  care  transfer 
policy  to  aggregate  payments  using  the 
expanded  postacute  care  transfer  policy  (with 
the  additional  21  DRGs).  The  changes  we  are 
making  are  estimated  to  result  in  0.2  percent 
lower  payments  to  hospitals  overall.  We 
estimate  the  total  savings  at  approximately 
$205  million. 

To  simulate  the  impact  of  this  final  policy, 
we  calculated  hospitals'  transfer-adjusted 
discharges  and  case-mix  index  values, 
including  the  additional  21  DRGs,  minus  2  of 
the  current  10  DRGs.  The  transfer-adjusted 
discharge  fraction  is  calculated  in  one  of  two 
ways,  depending  on  the  transfer  payment 
methodology.  Under  our  previous  transfer 
payment  methodology,  for  all  but  the  three 
DRGs  receiving  special  payment 
consideration  (DRGs  209,  210,  and  211),  this 
adjustment  is  made  by  adding  1  to  the  length 
of  stay  and  dividing  that  amount  by  the 
geometric  mean  length  of  stay  for  the  DRG 
(with  the  resulting  fraction  not  to  exceed  1.0). 
For  example,  a  transfer  after  3  days  from  a 
DRG  with  a  geometric  mean  length  of  stay  of 
6  days  would  have  a  transfer-adjusted 
discharge  fraction  of  0.667  ((3-i-l)/6). 

For  transfers  from  any  one  of  the  three 
DRGs  receiving  the  alternative  payment 
methodology,  the  transfer-adjusted  discharge 
fraction  is  0.5  (to  reflect  that  these  cases 
receive  half  the  full  DRG  amount  the  first 
day),  plus  one  half  of  the  result  of  dividing 
1  plus  the  length  of  stay  prior  to  transfer  by 
the  geometric  mean  length  of  stay  for  the 
DRG.  None  of  the  21  additional  DRGs  qualify 


to  receive  the  alternative  payment 
methodology.  As  with  the  above  adjustment, 
the  result  is  equal  to  the  lesser  of  the  transfer- 
adjusted  discharge  fraction  or  1. 

The  transfer-adjusted  case-mix  index 
values  are  calculated  by  summing  the 
transfer-adjusted  DRG  weights  and  dividing 
by  the  transfer-adjusted  discharges.  The 
transfer-adjusted  DRG  weights  are  calculated 
by  multiplying  the  DRG  weight  by  the  lesser 
of  1  or  the  transfer-adjusted  discharge 
fraction  for  the  case,  divided  by  the 
geometric  mean  length  of  stay  for  the  DRG. 
In  this  way,  simulated  payments  per  case  can 
be  compared  before  and  after  the  change  to 
the  transfer  policy. 

This  expansion  of  the  policy  has  a  negative 
0.2  percent  payment  impact  overall  among 
both  urban  and  rural  hospitals.  There  is  very 
small  variation  among  all  of  the  hospital 
categories  from  this  negative  0.2  percent 
impact.  This  outcome  is  different  than  the 
impacts  exhibited  when  we  implemented  the 
postacute  care  transfer  policy  for  the  original 
10  DRGs  in  the  July  31, 1998  Federal 
Register  (63  FR  41108).  At  that  time,  the 
impact  of  going  from  no  postacute  transfer 
policy  to  a  postacute  care  transfer  policy 
applicable  to  10  DRGs  was  a  0.6  decrease  in 
payments  per  case.  In  addition,  at  that  time, 
the  impact  was  greatest  among  urban 
hospitals  (0.7  percent  payment  decrease, 
compared  to  0.4  percent  among  nu-al 
hospitals). 

The  less  dramatic  impact  observed  for  this 
proposed  expansion  to  additional  DRGs  is 
not  surprising.  The  movement  to  transfer 
more  and  more  patients  for  postacute  care 
sooner  appears  to  have  abated  in  recent 
years.  While  it  does  appear  that  many 
patients  continue  to  be  transferred  for 
postacute  care  early  in  the  course  of  their 
acute  care  treatment,  the  rapid  expansion  of 
this  trend  that  was  apparent  during  the  mid- 
1990s  appears  to  have  subsided.  To  a  large 
extent,  this  decline  probably  stems  from  the 
decreased  payment  incentives  to  transfer 
patients  to  postacute  care  settings  as  a  result 
of  the  implementation  of  prospective 
payment  systems  for  IRFs,  SNFs,  LTCHs,  and 
HHAs. 

E.  Impact  of  Wage  Index  Changes  (Columns 
4.  5,  and  6) 

Section  1886(d)(3)(E)  of  the  Act  requires 
that,  beginning  October  1,  1993,  we  annually 
update  the  wage  data  used  to  calculate  the 
wage  index.  In  accordance  with  this 
requirement,  the  final  wage  index  for  FY 
2004  is  based  on  data  submitted  for  hospital 
cost  reporting  periods  beginning  on  or  after 
October  1,  1999  and  before  October  1,  2000. 
The  impact  of  the  new  data  on  hospital 
payments  is  isolated  in  column  4  by  holding 
the  other  payment  parameters  constant  in 
this  simulation.  That  is,  column  4  shows  the 
percentage  changes  in  payments  when  going 
from  a  model  using  the  FY  2003  wage  index, 
based  on  FY  1999  wage  data,  to  a  model 
using  the  FY  2004  pre-reclassification  wage 
index,  based  on  FY  2000  wage  data). 

The  wage  data  collected  on  the  FY  2000 
cost  reports  are  similar  to  the  data  used  in 
the  calculation  of  the  FY  2003  wage  index. 
Also,  as  described  in  section  III.B  of  the 
preamble  of  this  final  rule,  the  final  FY  2004 


wage  index  is  calculated  by  removing  CAHs, 
shown  in  column  5,  and  the  removal  of 
nonphysician  Part  B  costs  and  hours  of  RHCs 
and  FCJHCs,  shown  in  column  6. 

Column  4  shows  the  impacts  of  updating 
the  wage  data  using  FY  2000  cost  reports. 
Overall,  the  new  wage  data  would  lead  to  a 
0.3  percent  reduction,  but  this  reduction  is 
offset  by  the  budget  neutrality  factor.  Urban 
hospitals'  wage  indexes  would  decline  by  0.3 
percent,  and  niral  hospitals'  wage  indexes 
would  decline  by  0.3  percent.  Among 
regions,  the  largest  impact  of  updating  the 
wage  data  is  seen  in  rural  Puerto  Rico  (a  4.2 
percent  decrease).  Rural  hospitals  in  the  West 
South  Central  and  Pacific  regions  would 
experience  the  next  largest  impact,  with  a  0.6 
percent  decrease  for  each.  The  rural  East 
North  Central  region  would  experience  an 
increase  of  0.1. 

The  national  average  hourly  wage 
increased  6.79  percent  compared  to  last  year. 
Therefore,  the  only  manner  in  which  to 
maintain  or  exceed  the  previous  year's  wage 
index  was  to  match  the  national  6.79  increase 
in  average  hourly  wage.  Of  the  4,018 
hospitals  with  wage  index  values  in  both  FYs 

2003  and  2004,  1,753,  or  43.6  percent,  also 
experienced  an  average  hourly  wage  increase 
of  6.79  percent  or  more. 

In  order  to  confirm  the  -0.3  percent,  we 
compared  FY  2003  prereclassified  wage 
indexes  to  those  of  FY  2004,  which  yielded 
a  percent  change  of  -  0.62  percent  per  MSA. 
We  weighted  this  value  based  on  the 
frequency  of  hospitals  in  each  MSA,  which 
produced  an  overall  reduction  of  0.4  percent. 
When  we  multiplied  this  value  by  the  71.1 
percent  labor  share  representing  the 
proportion  of  IPPS  payments  affected  by  the 
wage  index,  we  found  that  the  overall  wage 
index  values  dropped  0.29  percent, 
essentially  equaling  the  overall  change  in 
column  4. 

Among  urban  hospitals,  the  Middle 
Atlantic  and  East  North  Central  regions 
would  experience  0.9  and  0.6  percent 
decreases,  respectively.  These  impacts  result, 
respectively  from  a  4.9  percent  fall  in  the  FY 

2004  final  wage  index  for  Pittsburgh, 
Pennsylvania,  and  a  5.7  percent  decrease  in 
Janesville-Beloit,  Wisconsin,  as  well  as  a  5.4 
percent  decrease  in  the  Muncie  and 
Lafayette,  Indiana  wage  indexes.  The 
Mountain  and  East  South  Central  regions 
would  experience  increases  of  0.5  percent 
and  0.1  percent,  respectively. 

The  next  column  (5)  shows  the  impacts  on 
the  calculation  of  the  FY  2004  wage  index  of 
removing  CAHs.  The  effects  of  this  change 
are  relatively  small  with  the  exception  of 
urban  New  England,  which  would 
experience  a  0.6  percent  decrease,  due 
primarily  to  the  Pittsfield,  Springfield,  and 
rural  Massachusetts  wage  indexes,  each 
falling  7.5  percent.  The  rural  West  North 
Central  region  would  experience  an  increase 
of  0.6  percent. 

Column  6  shows  the  impacts  of  removing 
nonphysician  Part  B  costs  for  RHCs  and 
FQHCs.  The  effects  of  this  change  are 
relatively  small. 

The  following  chart  compares  the  shifts  in 
wage  index  values  for  labor  market  areas  for 
FY  2004  relative  to  FY  2003.  This  chart 
demonstrates  the  impact  of  the  changes  for 
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the  final  FY  20(  4  wage  index,  including 


updating  to  FY 
of  labor  market 


2000  wage  data.  The  majority 
areas  (336)  would  experience 


less  than  a  5-pe  -cent  change.  A  total  of  9 


labor  market  areas  would  experience  an 
increase  of  more  than  5  percent  and  less  than 
10  percent.  One  area  would  experience  an 
increase  greater  than  10  percent.  A  total  of  25 


areas  would  experience  decreases  of  more 
than  5  percent  and  less  than  10  percent. 
Finally,  2  areas  would  experience  declines  of 
10  percent  or  more. 


Percentage  change  in  area  wage  index  values 


Number  of  labor  market  areas 


FY  2003 


FY  2004 


Increase  more  than  10  percent  

Increase  more  tpan  5  percent  and  less  than  10  percent  .. 

Increase  or  declease  less  than  5  percent 

Decrease  more  than  5  percent  and  less  than  10  percent 
Decrease  more  than  10  percent 


3 

11 
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15 

1 


1 

9 
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25 
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Among  urban 
experience  an  i 
percent  and  5  rrtore 
of  37  rural  hospital 
increases  greate  • 
would  experien  ;e 


hospitals,  35  would 
I  icrease  of  between  5  and  10 
than  10  percent.  A  total 
s  would  experience 
than  5  percent,  but  none 
increases  of  greater  than  10 


percent.  On  the  negative  side,  107  urban 
hospitals  would  experience  decreases  in  their 
wage  index  values  of  at  least  5  percent  but 
less  than  10  percent.  Seven  urban  hospitals 
would  experience  decreases  in  their  wage 
index  values  greater  than  10  percent.  There 


are  27  rural  hospitals  that  would  experience 
decreases  in  their  wage  index  values  of 
greater  them  5  percent  but  less  than  10 
percent.  The  following  chart  shows  the 
projected  impact  for  urban  and  rural 
hospitals. 


Percentage  change  in  area  wage  index  values 


Number  of  hospitals 


Urt)an 


Rural 


Increase  more  tl  lan  10  percent  

Increase  more  tl|ian  5  percent  and  less  than  10  percent 
Increase  or  decrease  less  than  5  percent 
Decrease  more 
Decrease  more 


han  5  percent  and  less  than  10  percent 
han  10  percent 


5 

35 

2,443 
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7 


0 

37 

1,754 

27 
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Relative  Weight. 
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Table  I,  we  present  the 

of  the  DRG  reclassifications 
,  as  discussed  in  section  II. 
to  this  final  rule.  Section 
)f  the  Act  requires  us 

appropriate  classification 
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changes  in  treatment 
ogy,  and  any  other  factors 
the  relative  use  of  hospital 
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aggregate  payments  using 

relative  weights  (GROUPER 
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of  the  postacute  care 
'  Ve  note  that,  consistent  with 
iii)  of  the  Act,  we  have 
neutrality  factor  to  ensure 
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t  neutral.  This  budget 
of  1.005522  is  applied  to 
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wage  index  budget 
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antation  of  a  cardiac 
re  the  patient  experiences 
infarction,  heart  failure,  or 
ag^gate,  these  changes  will 
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result  in  0.0  percent  change  in  overall 
payments  to  hospitals.  The  impacts  of  these 
changes  on  any  particular  hospital  group  are 
very  small. 

G.  Combined  Impact  of  DRG  and  Wage  Index 
Changes,  Including  Budget  Neutrality 
Adjustment  (Column  8) 

The  impact  of  the  DRG  reclassifications 
and  recalibration  on  aggregate  payments  is 
required  by  section  1886(d)(4)(C)(iii)  of  the 
Act  to  be  budget  neutral.  In  addition,  section 
1886(d)(3)(E)  of  the  Act  specifies  that  any 
updates  or  adjustments  to  the  wage  index  are 
to  be  budget  neutral.  As  noted  in  the 
Addendum  to  this  final  rule,  we  compared 
simulated  aggregate  payments  using  the  FY 

2003  DRG  relative  weights  and  wage  index  to 
simulated  aggregate  payments  using  the  FY 

2004  DRG  relative  weights  and  blended  wage 
index.  In  addition,  we  are  required  to  ensure 
that  any  add-on  payments  for  new 
technology  under  section  1886(d)(5)(K)  of  the 
Act  are  budget  neutral.  As  discussed  in 
section  II. E.  of  the  preamble  of  this  final  rule, 
we  have  maintained  the  new  technology 
status  of  the  drug  Xigris®  for  the  treatment 
of  severe  sepsis  (approved  in  last  year's  final 
rule  at  67  FR  50013).  We  estimate  the  total 
add-on  payments  for  this  new  technology  for 
FY  2004  will  be  $10  million. 

We  also  approved  a  second  new 
technology  for  add-on  payments.  For  FY 
2004,  the  InFUSET™  Bone  GraftyLT-CAGE™ 
Lumbar  Tapered  Fusion  Device  for  spinal 
fusions  will  be  eligible  to  receive  add-on 
payments.  We  estimate  the  total  add-on 
payments  associated  with  cases  involving 
this  new  device  for  FY  2004  will  be  $4.4 
million. 

We  computed  a  final  wage  and 
recalibration  budget  neutrality  factor  of 


1.005522.  The  0.0  percent  impact  for  all 
hospitals  demonstrates  that  these  changes,  in 
combination  with  the  budget  neutrality 
factor,  are  budget  neutral.  In  Table  I,  the 
combined  overall  impacts  of  the  effects  of 
both  the  DRG  reclassifications  and 
recalibration  and  the  updated  wage  index  are 
shown  in  column  8.  The  changes  in  this 
column  are  the  sum  of  the  final  changes  in 
columns  4.  5,  6,  and  7,  combined  with  the 
budget  neutrality  factor  and  the  wage  index 
floor  for  urban  areas  required  by  section  4410 
of  Pub.  L.  105-33  to  be  budget  neutral.  There 
also  may  be  some  variation  of  plus  or  minus 
0.1  percentage  pwint  due  to  rounding. 

H.  Impact  ofMGCRB  Reclassifications 
(Column  9) 

Our  impact  analysis  to  this  point  has 
assumed  hospitals  are  paid  on  the  basis  of 
their  actual  geographic  location  (with  the 
exception  of  ongoing  policies  that  provide 
that  certain  hospitals  receive  payments  on 
bases  other  than  where  they  are 
geographically  located,  such  as  hospitals  in 
rural  counties  that  are  deemed  urban  under 
section  1886(d)(8)(B)  of  the  Act).  The  changes 
in  column  9  reflect  the  per  case  payment 
impact  of  moving  from  this  baseline  to  a 
simulation  incorporating  the  MGCRB 
decisions  for  FY  2004.  These  decisions  affect 
hospitals'  standardized  amount  and  wage 
index  area  assignments. 

By  February  28  of  each  year,  the  MGCRB 
makes  reclassification  determinations  that 
will  be  effective  for  the  next  fiscal  year, 
which  begins  on  October  1.  The  MGCRB  may 
approve  a  hospital's  reclassification  request 
for  the  purpose  of  using  another  area's 
standardized  amount,  wage  index  value,  or 
both.  The  final  FY  2004  wage  index  values 
incorporate  all  of  the  MGCRB's 
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reclassification  decisions  for  FY  2004.  The 
wage  index  values  also  reflect  any  decisions 
made  by  the  CMS  Administrator  through  the 
appeals  and  review  process. 

■The  overall  effect  of  geographic 
reclassification  is  required  by  section 
1886(d)(8)(D)  of  the  Act  to  be  budget  neutral. 
Therefore,  we  applied  an  adjustment  of 
0.992026  to  ensure  that  the  effects  of 
reclassification  are  budget  neutral.  (See 
section  n.A.4.b.  of  the  Addendum  to  this 
final  rule.) 

As  a  group,  rural  hospitals  benefit  from 
geographic  reclassification.  Their  payments 
would  rise  2.2  percent  in  column  9. 
Payments  to  urban  hospitals  would  decline 
0.3  percent.  Hospitals  in  other  urban  areas 
would  experience  an  overall  decrease  in 
payments  of  0.3  percent,  while  large  urban 
hospitals  would  lose  0.4  percent.  Among 
urban  hospital  groups  (that  is,  bed  size, 
census  division,  and  special  payment  status), 
payments  generally  would  decline. 

A  positive  impact  is  evident  among  most 
of  the  rural  hospital  groups.  The  smallest 
increases  among  the  rural  census  divisions 
are  0.4  for  Puerto  Rico  and  1.3  percent  for  the 
West  North  Central  region.  The  largest 
increases  are  in  the  rural  Middle  Atlantic, 
New  England,  and  East  South  Central  with 
increases  of  2.6  percent  and  in  the  West 
South  Central  region  which  would 
experience  an  increase  of  3.6  percent. 

Among  all  the  hospitals  that  were 
reclassified  for  FY  2004  (including  hospitals 
that  received  wage  index  reclassifications  in 
FY  2002  or  FY  2003  that  extend  for  3  years), 
the  MGCRB  changes  are  estimated  to  provide 
a  4.3  percent  increase  in  payments.  Urban 
hospitals  reclassified  for  FY  2004  are 
expected  to  receive  an  increase  of  4.6 
percent,  while  rural  reclassified  hospitals  are 
expected  to  benefit  from  the  MGCRB  changes 
with  a  4.0  percent  increase  in  payments. 
Overall,  among  hospitals  that  were 
reclassified  for  purposes  of  the  standardized 
amount  only,  a  payment  increase  of  3.4 
percent  is  expected,  while  those  reclassified 
for  purposes  of  the  wage  index  only  show  a 
4.2  percent  increase  in  payments.  Payments 
to  urban  and  rural  hospitals  that  did  not 
reclassify  are  expected  to  decrease  slightly 
due  to  the  MGCRB  changes,  decreasing  by  0.6 
percent  for  urban  hospitals  and  0.4  percent 
for  rural  hospitals. 

/.  All  Changes  (Columns  ]fi  and  11) 

Column  10  compares  our  estimate  of 
payments  per  case,  incorporating  all  cheinges 
reflected  in  this  proposed  rule  for  FY  2004 
(including  statutory  changes),  to  our  estimate 
of  payments  per  case  in  FY  2003.  This 
column  includes  all  of  the  final  policy 
changes.  Because  the  reclassifications  shown 
in  column  9  do  not  reflect  FY  2003 
reclassifications,  the  impacts  of  FY  2004 
reclassifications  only  affect  the  impacts  from 
FY  2003  to  FY  2004  if  the  reclassification 
impacts  for  any  group  of  hospitals  are 
different  in  FY  2004  compared  to  FY  2003. 

Column  10  includes  the  effects  of  the  3.4 
percent  update  to  the  standardized  amounts 


and  the  hospital-specific  rates  for  MDHs  and 
SCHs.  It  also  reflects  the  1.4  percentage  point 
difference  between  the  projected  outlier 
payments  in  FY  2003  (5.1  percent  of  total 
DRG  payments)  and  the  current  estimate  of 
the  percentage  of  actual  outlier  payments  in 
FY  2003  (6.5  percent),  as  described  in  the 
introduction  to  this  Appendix  and  the 
Addendum  to  this  final  rule.  As  a  result, 
pajrments  are  projected  to  be  1.4  percent 
higher  in  FY  2003  than  originally  estimated, 
resulting  in  a  1.4  percent  smaller  increase 
than  would  otherwise  occur.  (Column  11,  as 
discussed  below,  displays  the  changes  from 
FY  2003  to  2004  after  adjusting  for  the  higher 
than  expected  FY  2003  outlier  payments.) 

Section  213  of  Pub.  L.  106-554  provides 
that  all  SCHs  may  receive  payment  on  the 
basis  of  their  costs  per  case  during  their  cost 
reporting  period  that  began  during  1996.  For 
FY  2004,  eligible  SCHs  receive  100  percent 
of  their  1996  hospital-specific  rate.  The 
impact  of  this  provision  is  modeled  in 
column  10  as  well. 

The  expansion  of  the  postacute  care 
transfer  policy  also  reduces  payments  by 
paying  for  discharges  to  postacute  care  in  21 
additional  DRGs  as  transfers  and  dropping  2 
DRGs  from  the  original  list  of  affected  DRGs. 
Because  FY  2003  payments  reflect  full  DRG 
payments  for  all  cases  in  these  29  DRGs, 
there  is  a  negative  impact  due  to  the 
expansion  of  this  policy  compared  to  FY 
2003.  The  net  effect  of  this  expanded  policy, 
as  displayed  in  column  3,  is  also  seen  in  the 
lower  overall  percent  change  shown  in 
column  10  comparing  FY  2004  simulated 
payments  per  case  to  FY  2003  payments. 

Another  influence  on  the  overall  change 
reflected  in  this  column  is  the  requirement  of 
section  402(b)  of  Pub.  L.  lOft-7  that  all 
hospitals  receive  the  large  urban 
standeu'dized  amount  for  all  discharges 
occurring  on  or  after  April  1,  2003,  and 
before  October  1,  2003.  For  discharges 
occurring  on  or  after  October  1,  2003,  the 
Federal  rate  will  again  be  calculated  based  on 
separate  average  standardized  amounts  for 
hospitals  in  large  urban  areas  and  for 
hospitals  in  other  areas.  The  effect  is  to 
reduce  the  percent  increase  reflected  in  the 
"all  changes"  column. 

There  might  also  be  interactive  effects 
among  the  various  factors  comprising  the 
payment  system  that  we  are  not  able  to 
isolate.  For  these  reasons,  the  values  in 
column  10  may  not  equal  the  sum  of  the 
changes  described  above. 

The  overall  change  in  payments  per  case 
for  hospitals  in  FY  2004  would  increase  by 
1.8  percent. -Hospitals  in  urban  areas  would 
experience  a  1.2  percent  increase  in 
payments  per  case  compared  to  FY  2003. 
Hospitals  in  rural  areas,  meanwhile,  would 
experience  a  5.8  percent  payment  increase. 
Hospitals  in  large  urban  areas  would 
experience  a  1.1  percent  increase  in 
payments. 

Among  urban  census  divisions,  the  largest 
payment  increase  was  4.4  percent  in  the 
Mountain  region.  Hospitals  in  the  urban  East 
South  Central  region  and  in  Puerto  Rico 


would  experience  an  overall  increase  of  2.9 
percent  and  2.8  percent,  respectively.  The 
smallest  increase  would  occur  in  the  West 
South  Central  region,  with  an  increase  of  1.6 
percent.  These  below  average  increases  are 
primarily  due  to  the  inflated  outlier 
payments  for  some  of  these  hospitals  during 
FY  2003  compared  to  FY  2004. 

The  effect  of  outlier  payments  is  illustrated 
in  column  11,  which  sets  each  hospital's 
outlier  percentage  equal  to  their  projected 
f>ercentage  for  FY  2004.  In  this  way,  we  are 
able  to  model  FY  2003  payments  as  if  outlier 
payments  were  on  a  par  with  projected  FY 
2004  outlier  payments.  The  results  illustrate 
the  dampening  effect  the  high  FY  2003 
outliers  have  on  column  10.  After  removing 
this  effect,  the  impact  for  all  hospitals  in  FY 
2004  is  a  3.2  percent  increase,  equal  to  the 
3.4  percent  update  minus  0.2  percent  for  the 
impact  of  the  expanded  postacute  transfer 
policy.  For  the  most  part  (except  for  the  0.5 
percent  decrease  in  the  rural  Puerto  Rrco 
category),  this  reverses  any  negative  overall 
impacts  observed  in  column  10. 

Among  rural  regions  in  column  10,  the 
only  hospital  category  that  would  experience 
overall  payment  decreases  is  Puerto  Rico, 
where  payments  would  decrease  by  0.3 
percent,  largely  due  to  the  updated  wage 
data.  The  West  North  Central  and  Pacific 
regions  would  benefit  the  most,  with  7.9  and 
8.7  percent  increases,  respectively. 

Among  special  categories  of  rural  hospitals 
in  column  10,  those  hospitals  receiving 
payment  under  the  hospital-specific 
methodology  (SCHs.  MDHs.  and  SCH/RRCs) 
would  experience  payment  increases  of  10.8 
percent,  3.3  percent,  and  7.4  percent, 
respectively.  This  outcome  is  primarily 
related  to  the  fact  that,  for  hospitals  receiving 
payments  under  the  hospital-specific 
methodology,  there  are  no  outlier  payments. 
Therefore,  these  hospitals  would  not 
experience  negative  payment  impacts  from 
the  decline  in  outlier  payments  from  FY  2003 
to  FY  2004  as  would  hospitals  paid  based  on 
the  national  standardized  amounts.  The  10.8 
percent  increase  for  SCHs  is  due  to  the 
increase  in  percentage  of  the  1996  hospital- 
specific  rate  percentage  from  75  percent  in 
FY  3003  to  100  percent  in  FY  2004. 

Hospitals  that  were  reclassified  for  FY 
2004  are  estimated  to  receive  a  2.6  percent' 
increase  in  payments.  Urban  hospitals 
reclassified  for  FY  2004  are  anticipated  to 
receive  a  decrease  of  1.8  percent,  while  rural 
reclassified  hospitals  are  expected  to  benefit 
from  reclassification  with  a  5.5  percent 
increase  in  payments.  Overall,  among 
hospitals  reclassified  for  purposes  of  the 
standardized  amount,  a  payment  increase  of 
5.4  percent  is  expected,  while  those  hospitals 
reclassified  for  purposes  of  the  wage  index 
only  would  show  an  expected  1.9  percent 
increase  in  payments.  Those  hospitals 
located  in  rural  counties  but  deemed  to  be 
urban  under  section  1886(d)(8)(B)  of  the  Act 
are  expected  to  receive  an  increase  in 
payments  of  3.0  percent. 
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Table  II.— IjyiPACT  Analysis  of  Changes  for  FY  2004  Operating  Prospective  Payment  System  (Payments  Per 

Case) 


Number  of 
hospitals 

(1) 


Average  FY 

2003  payment 

per  case^ 

(2) 


Average  FY 

2004  payment 

per  case^ 

(3) 


All  FY  2004 
changes 

(4) 


By  Geographic  I  .ocation: 

All  hospitals   

Urban  hospitals 

Large  urban  areas  (populations  over  1  million)  

Other  urt>ari  areas  (populations  of  1  million  or  fewer) 

Rural  hospitals  

Bed  Size  (Urbart): 

0-99  beds  ] .....: 

100-199  beds  

200-299  beds 

300-499  beds 

500  or  more  beds  

Bed  Size  (Rural : 

0-49  beds   

50-99  beds : 

100-149  beds  :. 

150-199  beds  ! 

200  or  mora  beds  

Urtjan  by  Region: 

New  England 

Middle  Atlantic  

South  Atlantc  

East  North  Central 

East  Soutti  Central  

West  North  bentral  

West  South  iCentral 

Mountain 

Pacific  .... 

Puerto  Rico  I 
Rural  by  Regionj 

New  Englar 

Middle  Atlarltic 

South  Atlanic  

East  North  Central  . 

East  South  Central 

West  North  Central 

West  South  Central 

Mountain  .. 

Pacific  

Puerto  Rico 
By  Payment  Claisification: 

Urtsan  hospitals 

Large  urban  areas  (populations  over  1  million) 

Other  urban, areas  (populations  of  1  million  or  fewer) 

Rural  areas 


Residents 


e  ty 
1(K) 


beds  .  . 
beds 


Teaching  Status: 

Non-teachim  j 

Fewer  than    00  Residents 

100  or  more 
Urban  DSH: 

Non-DSH 

100  or  morel  I 

Less  than  1( 
Rural  DSH: 

Sole  Commi^nity  (SCH)  

Refen-al  Center  (RRC) 

Other  Rural:;  100  or  more  beds 

Less  than  1()0  beds 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH  

No  teaching  and  DSH 

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC  . 

SCH  . 


4.049 
2,564 
1,488 
1,076 
1,485 

614 
914 
508 
372 
156 

671 

474 

203 

70 

67 

132 
395 
370 
422 
154 
175 
327 
130 
413 
46 

37 

66 

222 

193 

231 

247 

273 

121 

90 

5 

2,605 
1,582 
1,023 
1,444 

2,932 
880 
237 

1,349 

1,399 

282 

493 
156 

71 
299 

775 
274 
906 
650 

474 
148 
497 


7,512 
7,976 
8,466 
7,324 
5,506 

5,539 
6,691 
7,653 
8,568 
10.199 

4,526 
5,113 
5,519 
5.845 
7.051 

8,390 
9.010 
7.538 
7.509 
7.201 
7.639 
7,432 
7,770 
9,774 
3,346 

6.932 
5,581 
5,596 
5,479 
4.957 
5,728 
4,733 
6,266 
7.231 
2.621 

7,953 
8,362 
7,350 
5,483 

6,189 

7,768 

11,499 

6,736 
8,575 
5.425 

5.589 
6.053 
4.647 
4,286 

9,435 
7,704 
6,814 
6,265 

4,441 
5,868 
6.022 


7.651 
8,073 
8,557 
7.429 
5.825 

5,654 
6,772 
7,763 
8,635 
10,339 

4,796 
5,431 
5,851 
6,101 
7.453 

8,623 
8,757 
7,739 
7,708 
7,407 
7,877 
7,549 
8,110 
9,718 
3,438 

7.404 
5.809 
5,890 
5,726 
5,191 
6,183 
5,005 
6,710 
7,861 
2,613 

8,052 
8,463 
7,445 
5,809 

6,351 

7,871 

11.642 

6.902 
8.656 
5,472 

6.146 
6.326 
4.762 
4,404 

9,523 
7.865 
6,881 
6.380 

4.559 
6.072 
6.673 


1.8 
1.2 
1.1 

1.4 
5.8 

2.1 
1.2 
1.4 
0.8 
1.4 

6.0 
6.2 
6.0 
4.4 
5.7 

2.8 
-2.8 
2.7 
2.7 
2.9 
3.1 
1.6 
4.4 
-0.6 
2.8 

6.8 
4.1 
5.3 
4.5 
4.7 
7.9 
5.8 
7.1 
8.7 
-0.3 

1.2 
1.2 
1.3 
5.9 

2.6 
1.3 
1.2 

2.5 
0.9 
0.9 

10.0 
4.5 
2.5 
2.8 

0.9 
2.1 
1.0 
1.8 

2.7 

3.5 

10.8 
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Table  II.— Impact  Analysis  of  Changes  for  FY  2004  Operating  Prospective  Payment  System  (Payments  Per 

Case)— Continued 


Number  of 
hospitals 

(1) 


Average  FY 

Average  FY 

2003  payment 

2004  payment 

per  case^ 

per  case^ 

(2) 

(3) 

4,162 

4.301 

6.805 

7.312 

7.617 

7.784 

7.189 

7,035 

7.264 

7.557 

7.528 

7.794 

10,131 

10.383 

8,568 

8.669 

6,505 

6.686 

5,824 

5.891 

6,766 

6.884 

6,892 

7.071 

5,672 

5.980 

6,952 

7,082 

6,146 

6,398 

7,639 

7,777 

8,779 

8.619 

6,352 

6.646 

9,881 

9.471 

7,018 

7,304 

7,946 

8,059 

6,040 

6,372 

6,218 

6,363 

6,047 

6,393 

5,345 

5,632 

4,863 

5.166 

5,087 

5,241 

All  FY  2004 
changes 

(4) 


Medicare-dependent  hospitals  (MDH) 

SCH  and  RRC  

Type  of  Ownership: 

Voluntary ...- „ 

Proprietary  

Government  ; 

Unknown 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25 

25-50 

50-65  : „ 

Over  65 

Unknown  

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Review 
Board:  FY  2004  Reclassifications: 
All  Reclassified  Hospitals 

Standardized  Amount  Only  

Wage  Index  Only 

Both 

All  Nonreclassified  Hospitals  

All  Urt^an  Reclassified  Hospitals  ., 

Urban  Nonreclassified  Hospitals  

Standardized  Amount  Only  

Wage  Index  Only „ 

Both  .-. 

All  Reclassified  Rural  Hospitals 

Standardized  Amount  Only  

Wage  Index  Only 

Both  : 

Rural  Nonreclassified  Hospitals 

Other  Reclassified  Hospitals  (Section  1886(d)(8)(B)) 


250 
75 

2,411 
698 
818 
122 

303 

1.533 

1,651 

456 

106 


616 
22 

554 

33 

3,407 

125 

15 

71 

39 

2.408 

491 
27 

451 
13 

992 
33 


3.3 
7.4 

2.2 

-2.1 

4.0 

3.5 

2.5 
1.2 
2.8 
1.1 
1.7 


2.6 
5.4 
1.9 
4.1 
1.8 

-1.8 
4.6 

-4.1 
4.1 
1.4 
5.5 
2.3 
5.7 
5.4 
6.2 
3.0 


■  These  payment  amounts  per  case  do  not  reflect  any  estimates  of  annual  case-mix  increase. 


Table  II  presents  the  projected  impact  of 
the  final  changes  for  FY  2004  for  urban  and 
rural  hospitals  and  for  the  different  categories 
of  hospitals  shown  in  Table  I.  It  compares  the 
estimated  payments  per  case  for  FY  2003 
with  the  average  estimated  per  case  payments 
for  FY  2004,  as  calculated  under  our  models. 
Thus,  this  table  presents,  in  tenns  of  the 
average  dollar  amounts  paid  per  discharge, 
the  combined  effects  of  the  changes 
presented  in  Table  I.  The  percentage  changes  *- 
shown  in  the  last  column  of  Table  II  equal 
the  percentage  changes  in  average  payments 
from  column  10  of  Table  I. 

Vn.  Impact  of  Other  Policy  Changes 

In  addition  to  those  changes  discussed 
above  that  we  are  able  to  model  using  our 
IPPS  payment  simulation  model,  we  are 
implementing  various  other  changes  in  this 
final  rule.  Generally,  we  have  limited  or  no 
specific  data  available  with  which  to  estimate 
the  impacts  of  these  changes.  Our  estimates 
of  the  likely  impacts  associated  with  these 
other  changes  Eire  discussed  below. 

A.  Changes  to  Bed  and  Patient  Day  Counting 
Policies 

1.  Background 

Under  IPPS.  both  the  IME  and  the  DSH 
adjustments  utilize  statistics  regarding  the 
number  of  beds  and  patient  days  of  a  hospital 


to  determine  the  level  of  the  respective 
payment  adjustment.  For  IME.  hospitals 
receiving  this  adjustment  want  to  minimize 
their  numbers  of  beds  in  order  to  maximize 
their  resident-to-bed  ratio.  For  DSH.  urban 
hospitals  with  100  or  more  beds  qualify  for 
a  higher  payment  adjustment,  so  some 
hospitals  have  an  incentive  to  maximize  their 
bed  count  to  qualify  for  higher  payments. 
Existing  regulations  specify  that  the  number 
of  beds  is  determined  by  coimting  the 
number  of  available  bed  days  during  the  cost 
reporting  period  and  dividing  that  number  by 
the  number  of  days  in  the  cost  reporting 
period. 

2.  Nonacute  Care  Beds  and  Days 

The  rule  clarifies  that  days  attributable  to 
a  nonacute  care  unit  or  ward,  regardless  of 
whether  the  unit  or  ward  is  separately 
certified  by  Medicare  or  is  adjacent  to  a  unit 
or  ward  used  to  provide  an  acute  level  of 
care,  would  not  be  included  in  the  count  of 
bed  or  patient  days.  In  a  recent  decision  by 
the  Ninth  Circuit  Court  of  Appeals 
(Alhambra  Hasp.  v.  Thompson,  259  F.3d 
1017  (9th  Cir.  2001)),  the  court  found  that  our 
policy  for  counting  patient  days  did  not 
preclude  a  hospital  from  counting  the  piatient 
days  attributable  to  a  nonacute  care  unit 
adjacent  to  em  area  of  the  hospital  subject  to 
the  IPPS.  Under  this  ruling,  hospitals  within 


the  jurisdiction  of  the  Ninth  Circuit  would  be 
able  to  count  those  patient  days. 

Because  the  Alhambra  decision  was  based 
on  a  regulatory  interpretation,  this  final  rule 
would  supersede  the  Alhambra  decision  in 
the  Ninth  Circuit.  We  estimate  that  if  all 
hospitals  in  the  Ninth  Circuit  that  could  take 
advantage  of  this  ruling  were  currently  doing 
so,  the  impact  of  this  provision  would  be 
$184  million  in  reduced  Medicare  program 
payments  to  the  affected  hospitals  in  FY  2004 
for  DSH.  This  estimate  reflects  the  impact  of 
adding  all  days  of  non-Medicare  certified 
nursing  facilities  to  the  count  of  inpatient 
days  for  hospitals  in  the  nine  States  under 
the  jurisdiction  of  the  Ninth  Circuit.  For 
example,  in  .Alaska,  nursing  facility  days 
constitute  11  percent  of  total  Medicaid 
inpatient  days.  If  all  of  these  nursing  facility 
days  are  currently  included  in  the  Medicaid 
inpatient  days  count,  we  estimate  this 
provision  would  reduce  Medicare  DSH 
payments  to  Alaska's  hospitals  by  $662,097. 

We  are  unable  to  estimate  the  effect  of  this 
provision  on  specific  hospitals  because  we 
are  not  aware  of  specific  hospitals  that  are 
presently  including  those  inpatient  days  in 
their  calculation  of  Medicaid  days  for 
purposes  of  determining  their  Medicare  DSH 
percentage.  However,  we  expect  the  impact 
on  any  particular  hospital  would  be  minimal 
(with  no  impact  on  the  level  of  beneficiary 
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,  becau  se 


services) 
patients  receiv 
programs  should 
the  overall  Mecfi 
hospital.  No 
affected.  Howeier 
days 


ingl 


count  patient 
inclusion  of  the 
in  the  DSH  ca 
offsetting  negat 
teaching  hospi 
additional  beds 
ratios  used  to 

Therefore,  th(  i 
hospitals  of  thi 
to  be  signiHcanily 


the  days  attributable  to 
^  these  limited  benefit 
be  only  a  small  portion  of 
caid  days  at  any  particular 
provider  types  would  be 
.  because  our  policy  is  to 
s  and  beds  consistently, 
days  of  postacute  care  units 
Iciilation  would  lead  to  an 
:  ve  payment  impact  for 
lis.  The  inclusion  of 
decreases  the  resident-to-bed 
c(  Iculate  the  IME  adjustments, 
actual  potential  impact  on 
policy  clarification  is  likely 
less  than  $184  million. 


3.  Observation  <  nd  Swing-Beds 

We  are  revisii  ig  our  regulations  to  clarify 
that  swing-bed  i  ind  observation  bed  days  are 
to  be  excluded  I  rom  the  count  of  bed  and 
patient  days.  Because  this  clarification 
reflects  our  cunent  policy,  despite  the  fact 
that  there  has  b(  len  some  confusion  and  we 
have  had  adven  e  court  decisions,  we  do  not 
anticipate  this  c  larification  would  have  a 
significant  impj  ct  on  payments.  We  do  not 
have  data  aval  la  ble  that  would  enable  us  to 
identify  those  h  )spitals  that  have  not  been 
applying  this  pc  licy  and,  therefore,  would  be 
required  to  chai  ge  their  policy. 
Consequently,  ve  are  unable  to  quantify  the 
impacts  of  this  ( larification. 

4.  Labor,  Delive:  y,  and  Postpartum  Beds  and 
Days 


t( 


Similarly,  in 
and  postpartum 
it  is  necessary 
costs  of  a  patien ; 
delivery  anci 
routine  adults 
the  basis  of  the 


lie 


Jlajy 
aid 


'  assoc  iated 


entire  stay 
services.  Becaus^e 
existing  policy 
change  will  hav  t 
impact.  Howeve  r 
available  to  ena|le 
hospitals  that 
policy  and,  therefore 
change  their 
unable  to  quant^ 
clarification. 


;  Associal  9d 


5.  Days 
Projects  Under 


case  of  labor,  delivery, 
rooms,  we  are  clarifying  that 
apportion  the  days  and 
stay  between  the  labor/ 
cost  centers  and  the 
pediatrics  cost  center  on 
I  >ercentage  of  time  during  the 
with  these  various 
this  is  a  clarification  of 
(ve  do  not  anticipate  this 
a  significant  payment 
,  we  do  not  have  data 
us  to  identify  those 
not  been  applying  this 

will  be  required  to 
I.  Consequently,  we  are 
the  impacts  of  this 


With  Demonstration 
$ection  1115  of  the  Act 


Some  States  h  jve  demonstration  projects 
that  provide  farr  ily  planning  or  outpatient 
drug  benefits  thi  t  are  limited  benefits  that  do 
not  include  Mec  icaid  coverage  for  inpatient 
services.  In  this  inal  rule,  we  also  clarify  that 
any  hospital  inp  atient  days  attributed  to  a 
patient  who  is  nat  eligible  for  Medicaid 
inpatient  hospital  benefits  either  under  the 
approved  State  (ilan  or  through  a  section 
1115  waiver  muit  hot  be  counted  in  the 
calculation  of  Msdicaid  days  for  purposes  of 
determining  a  hdspital's  DSH  percentage. 

We  estimated  the  potential  impact  of  the 
clarification  to  c  ur  policy  of  excluding  days 
associated  with  npatients  who  are  eligible 
only  for  Medicaid  outpatient  benefits.  We 
identified  the  percentage  of  individuals 
receiving  only  otitpatient  family  planning 
benefits  under  Nfedicaid  compeired  to  all 
Medicaid-eligiblie  beneficiaries  (this  is 


currently  the  only  outpatient-only  category 
for  which  we  have  numbers  of  eligible 
beneficiaries).  These  percentages  were 
calculated  on  a  statewide  basis  for  each  State 
with  a  family  planning  benefit.  Based  on 
these  percentages,  assuming  family  planning 
beneficiaries  use  inpatient  services  at  the 
same  rate  as  all  other  Medicaid  beneficiaries, 
we  estimated  the  amount  of  total  Medicare 
DSH  payments  for  each  State  that  may  be 
attributable  to  family  planning  beneficiaries' 
use  of  inpatient  services. 

For  example,  in  Alabama,  total  Medicare 
DSH  payments  in  1999  (the  latest  year  for 
which  a  complete  database  of  cost  reports 
from  all  hospitals  is  available)  were  $97.1 
million.  Because  the  percentage  of  family 
planning  beneficiaries  to  total  Medicaid 
eligible  beneficiaries  is  11.24  percent,  we 
estimated  11.24  percent  of  $97.1  million  in 
Medicare  DSH  payments,  or  $10.9  million,  is 
the  maximum  amount  of  Medicare  DSH  that 
may  currently  be  attributable  to  the  inclusion 
of  inpatient  days  for  individuals  who  are 
only  eligible  for  outpatient  family  planning 
Medicaid  benefits.  Based  on  this  analysis,  we 
have  identified  the  potential  impact  upon 
hospitals  to  be  as  much  as  $290  million  in 
reduced  DSH  payments  from  the  Medicare 
program  to  those  hospitals  in  FY  2004.  Of 
this  amount,  $17G  million  is  attributable  to 
California.  This  amount  is  not  an  impact  on 
State  programs  nor  does  it  require  States  to 
spend  any  additional  money.  We  also  note 
that  we  are  not  aware  of  any  specific 
hospitals  that  are  including  inpatient  days 
attributable  to  individuals  with  no  inpatient 
Medicaid  benefits.  Therefore,  this  estimate 
reflects  the  maximum  potential  impact,  but 
the  actual  impact  is  very  likely  to  be  much 
less. 

We  are  unable  to  estimate  the  effect  of  this 
clarification  on  specific  hospitals  because  we 
are  not  aware  of  specific  hospitals  that  are 
presently  including  those  inpatient  days  in 
their  calculation  of  Medicaid  days  for 
purposes  of  determining  their  Medicare  DSH 
percentage.  However,  we  expect  the  impact 
on  any  particular  hospital  would  be  minimal 
(with  no  impact  on  the  level  of  beneficiary 
services),  because  the  days  attributable  to 
patients  receiving  these  limited  benefit 
programs  should  be  only  a  small  portion  of 
the  overall  Medicaid  days  at  any  particular 
hospital.  No  other  provider  types  would  be 
affected. 

B.  Costs  of  Approved  Nursing  and  Allied 
Health  Education  Activities 

1.  Continuing  Education 

In  section  IV.E.  of  the  preamble  of  this  final 
rule,  we  are  clarifying  further  the  distinction 
between  continuing  education,  which  is  not 
eligible  for  pass-through  payment,  and 
approved  educational  programs,  which  are 
eligible  for  pass-through  payment.  An 
approved  program  that  qualifies  for  pass- 
through  payment  is  generally  a  program  of 
long  duration  designed  to  develop  trained 
practitioners  in  a  nursing  or  allied  health 
discipline,  such  as  professional  nursing,  in 
which  the  individual  learns  "value-added" 
skills  that  enable  him  or  her  to  work  in  a 
particular  capacity  upon  completion  of  the 
progr2im.  Such  a  program  is  in  contrast  to  a 
continuing  education  program  in  which  a 


practitioner,  such  as  a  registered  nurse, 
receives  training  in  a  specialized  skill  or  a 
new  technology.  While  such  training  is 
undoubtedly  valuable  in  enabling  the  nurse 
to  treat  patients  with  special  needs,  the 
nurse,  upon  completion  of  the  program, 
continues  to  function  as  a  registered  nurse, 
albeit  one  with  an  additional  skill.  Effective 
October  1,  2003,  we  are  clarifying  our  policy 
concerning  not  allowing  pass-through 
payment  for  continuing  education  because  it 
has  come  to  our  attention  that  certain 
programs,  which  in  our  view  constitute 
continuing  education  are  inappropriately 
receiving  pass-through  payment. 

To  the  extent  that  Medicare  would  no 
longer  pay  for  such  programs.  Medicare 
payments  would  be  reduced.  We  believe  that 
these  programs  comprise  a  small  fraction  of 
the  approximately  $230  million  that  are  paid 
for  all  nursing  and  allied  health  education 
programs  under  Medicare. 

2.  Nonprovider-Operated  Nursing  and  Allied 
Health  Education  Programs  With  Wholly 
Owned  Subsidiary  Educational  Institutions 

As  discussed  in  section  IV.E. 3.  of  this  final 
rule,  we  are  finalizing  the  proposal  that 
Medicare  would  not  recoup  reasonable  cost 
payment  from  hospitals  that  have  received 
pass-through  payment  for  portions  of  cost 
reporting  periods  occurring  on  or  before 
October  1,  2003  for  costs  of  nursing  or  allied 
health  education  program(s)  where  the 
program(s)  had  originally  been  operated  by 
the  hospital,  and  then  operation  of 
program(s)  had  been  transferred  by  the 
hospital  to  a  wholly  owned  subsidiary 
educational  institution  in  order  to  meet 
accreditation  standards  prior  to  October  1, 
2003,  and  where  the  hospital  had  continued 
to  incur  the  costs  of  both  the  classroom  and 
clinical  training  portions  of  the  programs 
while  the  program(s)  were  operated  by  the 
educational  institution.  We  estimate  that  the 
costs  to  the  Medicare  program  of  this 
proposal  will  be  approximately  $10  to  $20 
million.  We  do  not  believe  many  hospitals  fit 
the  criteria  described  above  of  previously 
receiving  Medicare  payment  for  direct 
operation  of  nursing  or  allied  health 
education  program(s)  and  then  transferring 
operation  of  the  program(s)  to  a  wholly 
owned  subsidiary  educational  institution,  all 
Jhe  while  incurring  the  classroom  and 
clinical  training  costs  of  the  program(s). 

In  addition,  we  are  finalizing  the  proposal 
that,  for  portions  of  cost  reporting  periods 
beginning  on  or  after  October  1,  2003,  a 
hospital  that  meets  the  criteria  described 
above  may  continue  to  receive  reasonable 
cost  payments  for  clinical  training  costs 
incurred  by  the  hospital  for  the  nursing  and 
allied  health  education  program(s)  that  were 
operated  by  the  hospital  prior  to  the  date  the 
hospital  transferred  operation  of  the 
program(s)  to  its  wholly  owned  subsidiary 
educational  institution  (and  ceased  to  be  a 
provider-operated  program).  We  are  also 
finalizing  that,  with  respect  to  classroom 
costs,  only  those  classroom  costs  incurred  by 
the  hospital  for  the  courses  that  were  paid  by 
Medicare  on  a  reasonable  cost  basis  and 
included  in  the  hospital's  provider-operated 
program(s)  could  continue  to  be  reimbursed 
on  a  reasonable  cost  basis.  We  estimate  the 
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costs  to  the  Medicare  program  for  this 
provision  will  be  $1  to  $2  million  per  year. 

C.  Prohibition  Against  Counting  Residents 
Where  Other  Entities  Have  Previously 
Incurred  the  Training  Costs 

As  we  explain  in  section  rV.F.2.  of  the 
preamble  of  this  final  rule,  under  section 
1886(h)  of  the  Act,  hospitals  may  count  the 
time  that  residents  spend  training  in 
nonhospital  sites  if  they  meet  certain 
conditions,  including  incurring  "all  or 
substantially  all"  of  the  costs  of  training  at 
the  nonhospital  site.  Legislative  history 
indicates  that  the  purpose  of  this  provision 
is  to  encourage  hospitals  to  provide  more 
training  outside  the  traditional  hospital 
environment. 

It  has  come  to  our  attention  that  hospitals 
have  been  incurring  the  costs  of  and 
receiving  direct  GME  and  IME  payment  for 
residency  training  that  had  previously  been 
occurring  in  nonhospital  settings,  without 
the  financial  support  of  the  hospitals.  We       i 
believe  that  where  no  new  or  additional 
trairung  is  provided  in  these  nonhospital 
settings,  the  receipt  of  Medicare  payment  in  . 
such  cases  is  contrary  to  Congressional  intent 
and  is,  therefore,  inappropriate.  In  addition, 
it  violates  Medicare's  redistribution  of  costs 
and  community  support  principles,  which 
state  that  Medicare  will  not  share  in  the  costs 
of  educational  activities  of  a  hospital  that 
represent  a  redistribution  of  costs  from  a 
university  or  the  community  to  the  hospital. 
Accordingly,  we  are  revising  our  policy 
concerning  counting  residents  to  ensure  that, 
effective  for  portions  of  cost  reporting 
periods  occurring  on  or  after  October  1,  2003, 
Mediceu'e  GME  payments  are  not  made  to 
hospitals  for  training  that  had  afready  been 
in  place  in  the  absence  of  the  hospital's 
financial  support.  However,  we  also  are 
providing  that,  for  an  FTE  resident  who 
began  training  in  a  residency  program  on  or 
before  October  1,  2003,  and  with  respect  to 
whom  there  has  been  a  redistribution  of  costs 
or  community  support,  the  resident  may 
continue  to  be  counted  by  a  hospital  as  an 
FTE  resident  until  the  resident  has 
completed  training  in  that  program,  or  until 
3  years  after  the  date  the  resident  begaui 
training  in  that  program,  whichever  comes 
first. 

By  prohibiting  payment  for  residency 
training  that  had  been  previously  supported 
by  nonhospital  institutions,  this  change  will 
reduce  the  amount  of  direct  GME  and  IME 
pajrments  received  by  hospitals.  Although  we 
cannot  estimate  the  impact  on  programs 
nationally,  we  are  aware  that  two  hospitals 
in  New  York  were  receiving  over  $10  million 
annually  for  payments  for  dental  residents 
training  in  nonhospital  sites.  Another 
hospital  in  Boston  was  receiving  over  $2 
million  annually  for  dental  residents  training 
at  a  dental  school. 

D.  Rural  Track  GME  Training  Programs 

1.  Reduction  in  the  Time  Required  for 
Training  Residents  in  a  Rural  Area 

As  explained  in  section  rV.F.3.  of  the 
preamble  of  this  final  rule,  under  existing 
regulations,  if  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  in  a  rural  area  for  two-thirds 


of  the  duration  of  the  training  program,  the 
urban  hospital  may  receive  an  increase  in  its 
FTE  cap  to  reflect  the  time  those  residents 
train  at  the  urban  hospital.  When  we  first 
implemented  these  regulations,  we  did  so 
based  on  our  understanding  that  the 
Accreditation  Council  for  Graduate  Medical 
Education  (ACGME)  requires  that  at  least 
two-thirds  of  the  duration  of  the  program  be 
spent  in  a  rural  area.  However,  it  has  come 
to  our  attention  that,  while  the  ACGME 
generally  follows  a  one-third/two-thirds 
model  for  accreditation,  the  rural  training 
requirement  is  actually  somewhat  less  than 
two-thirds  of  the  duration  of  the  program. 
Therefore,  we  are  revising  the  regulations  to 
state  that  if  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  in  a  rural  area  for  more  than 
50  percent  of  the  duration  of  the  training 
program,  the  urban  hospital  may  receive  an 
increase  in  its  FTE  cap  to  reflect  the  time 
those  residents  train  at  the  urban  hospital. 
We  estimate  that  this  provision  will  only 
slightly  increase  Medicare  payments  for  IME 
and  direct  GME  costs. 

2.  Inclusion  of  Rura]  Track  FTE  Residents  in 
the  Rolling  Average  Calculation 

As  explained  in  section  IV.F.4.  of  the 
preamble  of  this  final  rule,  when  we  first 
issued  the  regulations  concerning  residents 
training  in  a  rural  track  program,  we 
inadvertently  did  not  specify  in  regulations 
that  these  residents  would  be  included  in  the 
hospital's  rolling  average  count  of  FTE 
residents  used  for  computing  GME  payment. 
We  are  making  this  technical  clarification  to 
the  regulations.  We  believe  that  this 
provision  will  not  have  a  budget  impact 
because  it  is  a  clarification  of  existing  policy. 

D.  Impact  of  Application  ofRCE  Limits 

As  discussed  in  section  FV.G.  of  this  final 
rule,  we  are  updating  the  RCE  limits  by 
applying  the  most  recent  economic  index.  In 
this  final  rule,  we  are  announcing  an  update 
of  the  limits,  as  required  by  §415.70(0(3)  and 
does  not  alter  any  regulations  or  policy.  The 
RCE  limits  apply  only  to  providers  paid  on 
a  reasonable  cost  basis  and  to  compensation 
a  physician  receives  from  a  provider  for 
services  that  benefit  patients  generally  or 
otherwise  but  that  are  not  eligible  for 
payment  under  the  physician  fee  schedule. 
Also,  the  limits  do  not  apply  to  costs  of 
physician  compensation  that  are  attributable 
to  furnishing  inpatient  hospital  services  paid 
under  the  IPPS  or  that  are  attributable  to 
GME  costs.  In  addition,  RCE  limits  do  not 
apply  to  the  costs  CAHs  incur  in 
compensating  physicians  for  services.  As  a 
result  of  the  application  of  the  RCE  limits,  we 
estimate  the  costs  associated  with  the 
updated  limits  for  calendar  year  2004  to  be 
approximately  $11  million. 

Vm.  Impact  of  Changes  in  the  Capital  PPS 

A.  General  Considerations 

Fiscal  year  2001  was  the  last  year  of  the  10- 
year  transition  period  established  to  phase  in 
the  PPS  for  hospital  capital-related  costs. 
During  the  transition  period,  hospitals  were 
paid  under  one  of  two  payment 
methodologies:  fully  prospective  or  hold 
harmless.  Under  the  frilly  prospective 


methodology,  hospitals  were  paid  a  blend  of 
the  capital  Federal  fate  and  their  hospital- 
specific  rate  (see  §412.340).  Under  the  hold- 
harmless  methodology,  unless  a  hospital 
elected  payment  based  on  100  percent  of  the 
capital  Federal  rate,  hospitals  were  paid  85 
percent  of  reasonable  costs  for  old  capital 
costs  (100  percent  for  SCHs)  plus  an  amount 
for  new  capital  costs  based  on  a  proportion 
of  the  capital  Federal  rate  (see  §412.344).  As 
we  state  in  section  V.  of  the  preamble  of  this 
final  rule,  with  the  10-year  transition  period 
ending  with  hospital  cost  reporting  periods 
beginning  on  or  after  October  1,  2001  (FY 
2002),  beginning  in  FY  2004  capital 
prospective  payment  system  payments  for 
most  hospitals  are  based  solely  on  the  capital 
Federal  rate.  Therefore,  we  no  longer  include 
information  on  obligated  capital  costs  or 
projections  of  old  capital  costs  and  new 
capital  costs,  which  were  factors  needed  to 
calculate  payments  during  the  transition 
period,  for  our  impact  analysis. 

In  accordance  with  §412.312,  the  basic 
methodology  for  determining  a  capital 
prospective  payment  system  payment  is: 

(Standard  Federal  Rate)  x  (DRG  weight)  x 
(Geographic  Adjustment  Factor  (GAF))  x 
(Large  Urban  Add-on,  if  applicable)  x  (COLA 
adjustment  for  hospitals  located  in  Alaska 
and  Hawaii)  x  (l  +  Disproportionate  Share 
(DSH)  Adjustment  Factor  +  Indirect  Medical 
Education  (IME)  Adjustment  Factor,  if 
applicable). 

In  addition,  hospitals  may  also  receive 
outlier  payments  for  those  cases  that  qualify 
under  the  threshold  established  for  each 
fiscal  year. 

The  data  used  in  developing  the  impact 
analysis  presented  below  are  taken  from  the 
March  2003  update  of  the  FY  2002  MedPAR 
file  and  the  March  2003  update  of  the 
Provider  Specific  File  that  is  used  for 
payment  purposes.  Although  the  analyses  of 
the  changes  to  the  capital  prospective 
payment  system  do  not  incorporate  cost  data, 
we  used  the  December  2002  update  of  the 
most  recently  available  hospital  cost  report 
data  (FY  2001)  to  categorize  hospitals.  Our 
analysis  has  several  qualifications.  First,  we 
do  not  make  adjustments  for  behavioral 
changes  that  hospitals  may  adopt  in  response 
to  policy  changes.  Second,  due  to  the 
iirterdependent  nature  of  the  prospective 
payment  system',  it  is  very  difficult  to 
precisely  quantify  the  impact  associated  with 
each  change.  Third,  we  draw  upon  various 
sources  for  the  data  used  to  categorize 
hospitals  in  the  tables.  In  some  cases  (for 
instance,  the  numl>er  of  beds),  there  is  a  fair 
degree  of  variation  in  the  data  from  different 
sources.  We  have  attempted  to  construct 
these  variables  with  the  best  available 
sources  overall.  However,  for  individual 
hospitals,  some  miscategorizations  are 
possible. 

Using  cases  from  the  March  2003  update  of 
the  FY  2002  MedPAR  file,  we  simulated 
payments  under  the  capital  prospective 
payment  system  for  FY  2003  and  FY  2004  for 
a  comparison  of  total  payments  per  case.  Any 
short-term,  acute  care  hospitals  not  paid 
under  the  general  hospital  inpatient 
prospective  payment  systems  (Indian  Health 
Service  Hospitals  and  hospitals  in  Marylemd) 
are  excluded  from  the  simulations. 
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hospitals.  As  described  above,  the  individual 
hospital  payment  parameters  are  taken  from 
the  best  available  data,  including  the  March 
2003  update  of  the  FY  2002  MedPAR  file,  the 
March  2003  update  to  the  Provider-Specific 
File,  and  the  most  recent  cost  report  data 
from  the  March  2003  update  of  HCRIS.  In 
Table  III,  we  present  a  comparison  of  total 
payments  per  case  for  FY  2003  compared  to 
FY  2004  based  on  the  FY  2004  payment 
policies.  Column  2  shows  estimates  of 
payments  per  case  under  our  model  for  FY 
2003.  Column  3  shows  estimates  of  payments 
per  case  under  our  model  for  FY  2004. 
Column  4  shows  the  total  percentage  change 
in  payments  from  FY  2003  to  FY  2004.  The 
change  represented  in  Column  4  includes  the 
0.7  percent  update  to  the  capital  Federal  rate, 
a  1.01  percent  increase  in  case-mix,  changes 
in  the  adjustments  to  the  capital  Federal  rate 
(for  example,  the  effect  of  the  new  hospital 
wage  index  on  the  geographic  adjustment 
factor),  and  reclassifications  by  the  MGCRB, 
as  well  as  changes  in  special  exception 
payments.  The  comparisons  are  provided  by: 
(1)  geographic  location;  (2)  region;  and  (3) 
payment  classification. 

The  simulation  results  show  that,  on 
average,  capital  payments,per  case  can  be 
expected  to  decrease  slightly  -0.2  percent) 
in  FY  2004.  This  projected  decrease  in 
capital  payments  per  case  is  mostly  due  to 
the  estimated  decrease  in  outlier  payments  in 
FY  2004  as  a  result  of  the  changes  to  the 
outlier  policy  established  in  the  June  9,  2003 
high-cost  outlier  final  rule  (68  FR  34494). 
Our  comparison  by  geographic  location 
shows  that  urban  hospitals  are  expected  to 
experience  a  slight  decrease  in  capital 
payments  per  case  ( -  0.6  percent),  while 
rural  hospitals  are  expected  to  experience  an 
increase  in  capital  payments  per  case  (2.5 
percent).  This  difference  is  mostly  due  to  a 
projection  that  urban  hospitals  will 
experience  a  larger  decrease  in  outlier 
payments  from  FY  2003  to  FY  2004  due  to 
the  changes  in  the  outlier  policy  established 
in  the  June  9,  2003  high-cost  outlier  final  rule 
compared  to  rural  hospitals. 

Most  regions  are  estimated  to  receive  an 
increase  in  total  capital  payments  per  case. 
Changes  by  region  vary  from  a  maximum 
decrease  of  4.1  percent  (Middle  Atlantic 
urban  region)  to  a  maximum  increase  of  3.3 
percent  (West  North  Central  rural  region). 
Hospitals  located  in  Puerto  Rico  are  expected 


to  experience  an  increase  in  total  capital 
payments  per  case  of  0.4  percent. 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the  largest  rate 
of  increase  of  total  payment  changes  (2.0 
percent).  Similarly,  payments  to  voluntary 
hospitals  are  expected  to  increase  0.7 
percent,  while  pajmients  to  proprietary 
hospitals  are  expected  to  decrease  6.9 
percent.  As  noted  above,  this  projected 
aecrease  in  capital  payments  per  case  for 
proprietary  hospitals  is  mostly  due  to  the 
estimated  decrease  in  outlier  payments  in  FY 
2004  as  a  result  of  the  changes  to  the  outlier 
policy  established  in  the  June  9,  2003  high- 
cost  outlier  final  rule. 

Section  1886(d)(10)  of  the  Act  established 
the  MGCRB.  Hospitals  may  apply  for 
reclassification  for  purposes  of  the 
standardized  amount,  wage  index,  or  both. 
Although  the  capital  Federal  rate  is  not 
affected,  a  hospital's  geographic  classification 
for  purposes  of  the  operating  standardized 
amount  does  affect  a  hospital's  capital 
payments  as  a  result  of  the  large  urban 
adjustment  factor  and  the  disproportionate 
share  adjustment  for  urban  hospitals  with 
100  or  more  beds.  Reclassification  for  wage 
index  purposes  also  affects  the  geographic 
adjustment  factor,  since  that  factor  is 
constructed  from  the  hospital  wage  index. 

To  present  the  effects  of  the  hospitals  being 
reclassified  for  FY  2004  compared  to  the 
effects  of  reclassification  for  FY  2003,  we 
show  the  average  payment  percentage 
increase  for  hospitals  teclassified  in  each 
fiscal  year  and  in  total.  The  reclassified 
groups  are  compared  to  all  other 
nonreclassified  hospitals.  These  categories 
are  further  identified  by  urban  and  rural 
designation. 

Hospitals  reclassified  for  FY  2004  as  a 
whole  are  projected  to  experience  a  0.3 
percent  increase  in  payments.  Payments  to 
nonreclassified  hospitals  in  FY  2004  are 
expected  to  decrease  0.3  percent.  Hospitals 
reclassified  during  both  FY  2003  and  FY 
2004  are  projected  to  experience  a  slight 
decrease  in  payments  of  0.2  percent. 
Hospitals  reclassified  during  FY  2004  only 
are  projected  to  receive  an  increase  in 
payments  of  5.7  percent.  This  increase  is 
primarily  due  to  changes  in  the  GAF  (wage 
index). 
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Other  urtan  fireas  (populations  of  1  million  of  fewer) 
Rural  areas 
Urban  hospitals 


0-99 
100-1 
200-2 
300-4! 
500  or 
Rural  hospiti 
0-49 


50-99  b^ds 


Number  of 
hospitals 


3,929 

1,436 

1,035 

1.458 

2,471 

549 

895 

503 

369 

155 

1,458 

650 

468 


Average  FY 
2003  pay- 
ments/case 


715 
820 
703 
479 
770 
545 
647 
738 
823 
980 
479 
391 
442 


Average  FY 
2004  pay- 
ments/case 


714 
813 
701 
491 
765 
545 
646 
734 
814 
976 
491 
402 
453 


Change 


-0.2 

-0.8 

-0.3 

2.5 

-0.6 

-0.1 

-0.1 

-0.6 

-1.0 

-0.5 

2.5 

2.9 

2.5 
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Table  III.— Comparison  of  Total  Payments  Per  Case  (FY  2003  Payments  Compared  to  FY  2004  Payments)— 

Continued 


Number  of 
hospitals 


Average  FY 
2003  pay- 
ments/case 


Average  FY 
2004  pay- 
ments/case 


Change 


100-149  beds 

150-199  beds 

200  or  more  beds 

By  Region: 

Urt>an  by  Region  

°  New  England  _ 

Middle  Atlantic .' 

South  Atlantic  

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central 

Mountain  

Pacific  ." : 

Puerto  Rico 

Rural  by  Region 

New  England  

Middle  Atlantic 

South  Atlantic  

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central 

Mountain 

Pacific  

By  Payment  Classification: 

All  hospitals  

Large  urban  areas  (populations  over  1  million)  

Other  urban  areas  (populations  of  1  million  of  fewer)  

Rural  areas 

Teaching  Status: 

Non-teaching 

Fewer  than  100  Residents  i 

100  or  more  Residents 

Urban  DSH: 

100  or  more  beds , .-. 

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH/EACH) 

Referral  Center  (F1RC/EACH>  

Other  Rural: 

100  or  more  beds  

Less  than  100  beds 

Urt}an  teaching  and  DSH: 

Both  teaching  and  DSH  

Teaching  and  no  DSH -. 

No  teaching  and  DSH 

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Non  special  status  hospitals  

RRC/EACH  

SCH/EACH  

Medicare-dependent  hospitals  (MDH)  

SCH,  RRC  and  EACH  

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Review  Board: 
Reclassification  Status  During  FY2003  and  FY2004: 

Reclassified  During  Both  FY2003  and  FY2004  

Reclassified  During  FY2004  Only 

Reclassified  During  FY2003  Only 

FY2004  Reclassifications: 

All  Reclassified  Hospitals , 

All  Nonreclassified  Hospitals 

All  Urban  Reclassified  Hospitals 

Urban  Nonreclassified  Hospitals , 

All  Reclassified  Rural  Hospitals  

Rural  Nonreclassified  Hospitals  

Other  Reclassified  Hospitals  (Section  1886(D)(8)(B))  

Type  of  Ownership: 

Voluntary  ._ 


203 
70 
67 

2.471 
129 
389 
359 
403 
151 
168 
307 
121 
400 

44 
1,458 

37 

65 
220 
191 
228 
242 
268 
116 

86 

3.929 

1,529 

983 

1.417 

2.821 
872 
236 

1.383 
269 

491 
156 

71 
291 

769 
271 
883 
589 

453 
148 
492 
249 
75 


556 
58 
55 

614 
3,283 

124 
2.317 

490 

966 
32 

2,399 


484 
526 
599 

770 
816 
865 
733 
736 
691 
754 
721 
746 
907 
320 
479 
597 
503 
492 
492 
437 
478 
426 
508 
566 

715 
809 
705 
476 

585 

742 

1,097 

809 
530 

419 
544 

440 
407 

890 
774 
645 
639 

425 
556 
441 
395 
542 


628 
618 
580 

627 
732 
835 
768 
532 
413 
490 

728 


496 
538 
612 

765 
827 
830 
734 
748 
698 
761 
710 
768 
886 
321 
491 
593 
514 
504 
504 
448 
493 
439 
519 
580 

714 
804 
702 
487 

586 

742 

1.085 

804 
518 

431 
557 

448 
417 

885 
775 
638 
637 

435 
570 
453 
406 

555 


626 
654 
557 

629 
730 
811 
764 
546 
423 
502 

733 


2.5 
2.3 
2.2 

-0.6 
1.4 

-4.1 
0.1 
1.6 
1.0 
0.9 

-1.5 
2.9 

-2.3 
0.4 
2.5 

-0.6 
2.2 
2.4 
23 
2.5 
3.3 
3.1 
2.1 
2.5 

-0.2 

-0.6 

-0.5 

2.5 

0.1 

0.1 

-1.1 

-0.7 
-2.4 

2.7 
24 

1.9 
2.4 

-0.6 

0.1 

-1.1 

-0.3 

2.3 
2.4 
2.6 
2.9 
2.5 


-0.2 

5.7 

-4.1 

0.3 

-0.3 

-3.0 

-0.4 

2.6 

2.3 

2.5 

0.7 
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Table  III.— Comparison  of  Total  Payments  Per  Case  (FY  2003  Payments  Compared  to  FY  2004  Payments)— 

Continued 


Proprieary  . 
Govern  nent 


Appendix  B: 
Factors  for  Operating 
for  Inpatient  Ha  spital 


Medicare  Ul  ilization  as  a  Percent  of  Inpatient  Days: 
0-25  .. 
25-50 
50-65 
0ver6i 


Number  of 
hospitals 


685 
811 

298 
1.523 
1,641 

451 


Average  FY 
2003  pay- 
ments/case 


704 
651 

917 
817 
619 
566 


Average  FY 
2004  pay- 
ments/case 


656 
665 

925 
810 
624 
560 


Change 


-6.9 
2.0 

0.8 
-0.9 

0.8 
-1.1 


Re  :onunendation  of  Update 

Cost  Rates  of  Payment 
Services 


I.  Background 


I  eff(  ct 


Section  1 886(1 
that  the  SecretaiK 
the  recommen 
Payment  Advise^ 
recommend  u 
hospital  service! 
into  account  the 
efficient  and 
appropriate  and 
quality.  Under 
we  are  required 
factors  recommehded 
final  rule.  Accor  lingly 
provides  the 
update  factors 
amounts,  the  hospital 
and  MDHs,  and 
hospitals  and 
the  IPPS.  We  a 
framework  and 


)(4)(A)  of  the  Act  requires 
.  taking  into  consideration 
ions  of  the  Medicare 
Commission  (MedPAC), 
e  factors  for  inpatient 
for  each  fiscal  year  that  take 
amounts  necessary  for  the 
ive  delivery  of  medically 
aecessary  care  of  high 
section  1886(e)(5)  of  the  Act. 
o  publish  the  final  update 
by  the  Secretary  in  the 
this  Appendix 
Tea  immendations  of  appropriate 
the  IPPS  standardized 
specific  rates  for  SCHs 
he  rate-of-increase  limits  for 
itals  units  excluded  from 
discuss  our  update 
spond  to  MedPAC's 


for 


hoip 
lis  ) 


i^s 


recommendations  concerning  the  update 
factors. 

n.  Secretary's  Final  Recommendations  for 
Updating  the  Prospective  Payment  System 
Standardized  Amounts 

In  recommending  an  update,  the  Secretary 
takes  into  account  the  factors  in  the  update 
framework,  as  well  as  other  factors,  such  as 
the  recommendations  of  MedPAC,  the  long- 
term  solvency  of  the  Medicare  Trust  Funds, 
and  the  capacity  of  the  hospital  industry  to 
continually  provide  access  to  high  quality 
care  to  Medicare  beneficiaries  through 
adequate  payment  to  health  care  providers. 

Comment:  One  commenter  noted  that 
overall  Medicare  payments  are  less  than  the 
costs  associated  with  providing  care  to 
Medicare  beneficiaries.  The  commenter 
indicated  its  organization  will  continue  to 
urge  Congress  to  provide  adequate  Medicare 
reimbursement  to  hospitals. 

Response:  As  noted  above,  the  Secretary's 
update  recommendation  for  FY  2004  is 
consistent  with  current  law.  Therefore, 


Congress  is  the  appropriate  body  to  address 
the  issue  of  adequate  Medicare 
reimbursement  that  was  raised  by  the 
commenter. 

III.  Secretary's  Final  Recommendation  for 
Updating  the  Rate-of-Increase  Limits  for 
Excluded  Hospitals  and  Hospital  Units 

We  did  not  receive  any  comments 
concerning  our  proposed  recommendation 
for  updating  the  rate-of-increase  for  excluded 
hospitals  and  hospital  units.  Our  final 
recommendation  does  not  differ  from  the 
proposed  recommendation.  However,  the 
second  quarter  forecast  of  the  market  basket 
percentage  increase  is  3.4  for  excluded 
hospitals  and  hospital  units  (compared  to  the 
3.5  percent  estimated  in  the  proposed  rule). 
Thus,  the  policy  finalized  in  this  final  rule 
is  that  the  update  for  the  remaining  hospitals 
and  hospital  units  excluded  from  the  IPPS  is 
3.4  percent. 

[FR  Doc.  03-19363  Filed  7-31-03;  8:45  am] 
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HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
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42  CFR  Part  4 
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Fiscal  Year  20^  Rates 
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action:  Final  r  ile. 


SUMMARY:  In  th  is  final  rule,  we  are 
establishing  th(  i  prospective  payment 
rates  for  inpatient  hospital  services 
furnished  under  Medicare  by  inpatient 
rehabilitation  f  icilities  (IRFs)  for 
Federal  fiscal  y  ear  (FY)  2004,  as 
required  under  section  1886(j)(3)(C)  of 
the  Social  Security  Act  (the  Act).  As 
required  by  lav  and  regulations,  we  are 
specifying  the  ( lassification  and 
weighting  facte  rs  for  the  IRF  case-mix 
groups  and  proi^iding  a  description  of 
the  methodology  and  data  used  in 
computing  the  prospective  payment 
rates  for  FY  2004.  These  rates  are 
applicable  to  discharges  occurring  on  or 
after  October  l]  2003  and  before  October 
1,2004.  1 

In  addition,  we  are  revising  and 
clarifying  policies  governing  the 
payment  for  inpatient  hospital  services 
furnished  by  IR  Fs  under  the  IRF  PPS. 
DATES:  Effectivic  October  1,  2003.  The 
updated  IRF  pr  jspective  payment  rates 
are  applicable  far  discharges  on  or  after 
October  1 ,  2003  and  on  or  before 
September  30,  io04  (FY  2004). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kuhl,  (410)  786-^597  (General 
information)  P^e  Diaz  (410)  786-1235 
(Patient  assessiient  instnmient  and 
other  patient  assessment  issues);  Nora 
Hoban,  (410)  71  6-0675  (Payment 
system,  calcula  ion  of  IRF  payment 
rates,  update  fa:tors,  relative  weights/ 
case-mix  index  and  payment 
adjustments). 


SUPPLEMENTARY 


INFORMATION: 


Availability  of  Copies  and  Electronic 
Access  I 

Copies:  To  omer  copies  of  the  Federal 
Register  containing  this  final  rule 
dociunent,  send  your  request  to:  New 
Orders,  Superintendent  of  Docimients, 
P.O.  Box  371951,  Pittsburgh,  PA  15250- 
7954.  Specify  tfte  date  of  the  issue 
requested  and  anclose  a  check  or  money 
order  payable  t0  the  Superintendent  of 


Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  bv  calling  the  order  desk  at  (202) 
512-1800  (or  toll-fi-ee  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

To  assist  readers  in  referencing 
sections  contained  in  this  final  rule 
document,  we  are  providing  the 
following  table  of  contents. 
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IRF  PAI  Inpatient  rehabilitation  patient 

assessment  instrument 
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PPS  Prospective  payment  system 

RIC  Rehabilitation  impairment  category 

SNF  Skilled  nursing  facility 

I.  Background 

A.  Overview  of  the  Inpatient 
RehabiUtation  Facility  Prospective 
Payment  System  (IRF  PPS) 

Section  1886(j)  of  the  Social  Seciuity 
Act  (the  Act)  provides  for  the 
implementation  of  a  prospective 
payment  system  under  Medicare  for 
inpatient  hospital  services  furnished  by 
a  rehabilitation  hospital  or  a 
rehabilitation  unit  of  a  hospital  (referred 
to  as  an  inpatient  rehabilitation  facility 
(IRF)).  Sections  1886(d)(1)(B)  and 
1886(d)(l)(B)(ii)  of  the  Act  give  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  discretion  in  defining  a 
rehabilitation  hospital  and 
rehabilitation  unit  of  a  hospital.  The 
regulations  ar42  CFR  412.23(b),  412.25, 
and  412.29,  specify  the  criteria  for  a 
hospital  to  be  classified  as  a 
rehabilitation  hospital  or  rehabilitation 
unit.  Hospitals  and  units  meeting  such 
criteria  are  eligible  to  be  paid  on  a 
prospective  payment  basis  as  an  IRF 
under  the  IRF  PPS. 

Payments  made  under  the  IRF  PPS 
cover  inpatient  operating  and  capital 
costs  of  furnishing  covered 
rehabilitation  services  (that  is,  routine, 
ancillary,  and  capital  costs),  but  not 
costs  of  approved  educational  activities, 
bad  debts,  and  other  services  or  items 
outside  the  scope  of  the  IRF  PPS. 
Covered  rehabilitation  services  include 
services  for  which  benefits  are  provided 
under  Medicare  Part  A  (Hospital 
Insurance). 

Payments  under  the  IRF  PPS  are  made 
on  a  per  discharge  basis.  A  patient 
classification  system  is  used  to  classify 
patients  in  IRFs  into  case-mix  groups 
(CMGs).  The  IRF  PPS  uses  Federal 
prospective  payment  rates  across 
distinct  CMGs.  A  majority  of  the  CMGs 
are  constructed  using  rehabilitation 
impairment  categories  (RICs),  functional 
status  (both  motor  and  cognitive),  and 
age  (in  some  cases,  cognitive  status  and 
age  may  not  be  a  factor  in  defining  a 
CMC).  Special  CMGs  are  constructed  to 
account  for  very  short  stays,  and  for 
patients  who  expire  in  the  IRF. 

For  each  CMG,  we  develop  relative 
weighting  factors  to  account  for  a 
patient's  clinical  characteristics  and 
expected  resource  needs.  Thus,  the 
weighting  factors  account  for  the 
relative  difference  in  resoiux:e  use  across 
all  CMGs.  Within  each  CMG,  the 
weighting  factors  are  "tiered"  based  on 
the  estimated  effect  that  the  existence  of 
certain  comorbidities  have  on  resource 
use. 


The  Federal  prospective  payment 
rates  are  established  using  a  standard 
payment  amount  (also  referred  to  as  the 
budget  neutral  conversion  factor).  For 
each  of  the  tiers  within  a  CMG,  the 
relative  weighting  factors  are  applied  to 
the  budget  neutral  conversion  factor  to 
compute  the  luiadjusted  Federal 
prospective  payment  rates. 

Adjustments  that  account  for 
geographic  variations  in  wages  (wage 
index),  for  the  percentage  of  low-income 
patients,  and  for  facilities  located  in  a 
rural  area  are  applied  to  the  unadjusted 
Federal  prospective  payment  rates.  In 
addition,  adjustments  are  made  for  early 
transfers  of  patients,  interrupted  stays, 
and  high-cost  outliers  (cases  with 
unusually  high  costs). 

(We  note  that,  for  cost  reporting 
periods  that  began  on  or  after  January  1, 
2002  and  before  October  1,  2002,  IRFs 
either  transitioned  into  the  prospective 
payment  system  and  received  a 
"blended  payment,"  or  elected  to  be 
paid  100  percent  of  the  Federal  IRF  PPS 
rate.  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2002 
(FY  2003),  the  transition  methodology 
has  expired  and  payments  for  all  IRFs 
are  now  based  on  100  percent  of  the 
adjusted  Federal  prospective  payment 
under  the  IRF  PPS.) 

Implementing  regulations  for  the  IRF 
PPS  are  located  in  42  CFR  part  412, 
subpart  P.  Regulations  governing  the 
requirements  for  classification  of 
hospitals  as  IRFs  are  located  in  42  CFR 
412.22,  412.23,  412.25  and  412.29. 

A  complete  discussion  of  the 
development  of  the  IRF  PPS  is  included 
in  the  August  7,  2001  final  rule  (66  FR 
41316).  We  also  have  established  a  CMS 
Web  site  that  contains  useful 
information  regarding  the  IRF  PPS.  The 
Web  site  URL  is  http:// 
www.cms.hhs.gov/providers/irfpps/ 
default. asp  and  may  be  accessed  to 
download  or  view  publications, 
software,  and  other  information 
pertinent  to  the  IRF  PPS. 

B.  Requirements  for  Updating  the 
Prospective  Payment  Rates  Under  the 
IRF  PPS 

Section  412.628  of  the  regulations 
requires  us  to  publish  information 
pertaining  to  the  IRF  prospective 
pa3rment  rates  in  the  Federal  Register, 
on  or  before  August  1  of  the  preceding 
fiscal  year.  We  are  required  to  include 
in  the  Federal  Register  dociiment  the 
classifications  of  the  IRF  case-mix 
groups  (CMGs),  the  weighting  factors 
that  are  applied  to  the  CMG  in 
determining  the  payment  rate,  and  a 
description  of  the  methodology  and  data 
used  to  compute  the  prospective 


payment  rates  for  the  applicable  fiscal 
year. 

The  initial  FY  2002  IRF  prospective 
payment  rates  were  established  on 
August  7,  2001  in  a  final  rule  entitled 
"Medicare  Program;  Prospective 
Payment  System  for  Inpatient 
Rehabilitation  Facilities  (CMS-1069-F)" 
in  the  Federal  Register  (66  FR  41316) 
and  were  effective  for  cost  reporting 
periods  begirming  on  or  after  January  1 , 
2002.  On  August  1,  2002,  we  pubhshed 
a  notice  in  the  Federal  Register  (67  FR 
49928)  that  updated  the  IRF  Federal 
prospective  payment  rates  from  FY  2002 
to  FY  2003  using  the  methodology 
specified  in  §412.624  of  the  regulations. 
On  July  1,  2002,  we  also  published  in 
the  Federal  Register  (67  FR  44073)  a 
correcting  amendment  to  the  August  1 , 
2001  final  rule.  Therefore,  any  reference 
in  this  final  rule  to  the  August  7,  2001 
final  rule  includes  the  provisions 
effective  in  the  correcting  amendment. 

As  discussed  in  section  II  of  this 
preamble,  on  May  16,  2003,  we  issued 
a  proposed  rule  in  the  Federal  Register 
(68  FR  26786)  to  update  the  IRF  Federal 
prospective  payment  rates  fi-om  FY  2003 
to  FY  2004,  to  be  effective  for  discharges 
occiuring  on  or  after  October  1 ,  2003 
and  before  October  1,  2004.  For  the 
proposed  FY  2004  updates,  we  used  the 
same  classifications  and  weighting 
factors  that  were  used  for  the  IRF  CMGs 
set  forth  in  the  August  7,  2001  final  rule 
to  update  the  IRF  Federal  prospective 
payment  rates  from  FY  2002  to  FY  2003. 

C.  Operational  Overview  of  the  IRF  PPS 

In  accordance  with  existing 
regulations  at  §  412.606,  upon  the 
admission  and  discharge  of  a  Medicare 
Part  A  fee-for-service  patient,  the  IRF  is 
required  to  complete  the  appropriate 
sections  of  a  patient  assessment 
instrument.  t^S  has  established  the 
Inpatient  Rehabilitation  Facility — 
Patient  Assessment  Instrument  (IRF- 
PAI)  for  this  purpose.  All  required  data 
must  be  electronically  encoded  into  the 
IRF's  PAI  software  product.  Generally, 
the  software  product  includes  patient 
grouping  programming  called  the 
GROUPER  software.  The  GROUPER 
software  uses  specific  PAI  data  elements 
to  classify  (or  group)  a  patient  into  a 
distinct  CMG  and  account  for  the 
existence  of  any  relevant  comorbidities. 
The  GROUPER  software  produces  a  5- 
digit  CMG  number.  The  first  digit  is  an 
alpha-character  that  indicates  the 
comorbidity  tier.  The  last  4  digits 
represent  the  distinct  CMG  number. 
(Free  downloads  of  the  Inpatient 
Rehabilitation  Validation  and  Entry 
(IRVEN)  software  product,  including  the 
GROUPER  software,  are  available  at  the 
CMS  Web  site  at  http:// 
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www.cms.hhs.  lov/providers/irfpps/ 
default.asp). 

When  a  patii  snt  is  discharged,  the  IRF 
completes  the  viedicare  claim  (UB-92 
or  its  equivalent)  using  the  5-digit  CMG 
number  and  se  ads  it  to  the  appropriate 
Medicare  fisca  intermediary.  (Claims 
submitted  to  V  edicare  must  comply 
with  the  electri  )nic  claim  requirements 
found  at  http:/ 'www.cins.hbs.gov/ 
providers/edi/default.asp.  All  submitted 
claims  must  aliio  be  in  compliance  with 
the  Health  Insi  jance  Portability  and 
Accountability  Act  (HIPAA)  program 
claim  memorai  ida  issued  by  us  and  also 
published  at  that  website,  and  as  listed 
in  the  addenda  to  the  Medicare 
Intermediary  N  anual,  Part  3,  section 
3600.  Instructicins  for  the  limited 
number  of  claims  submitted  to  Medicare 
on  paper  are  located  in  Part  3  section 
3604  of  the  Medicare  Intermediary 
Manual.)  The  Medicare  fiscal 
intermediary  processes  the  claim 
through  its  softUare  system.  This 
software  system  includes  pricing 
programming  ^lled  the  PRICER 
software.  The  FJRICER  software  uses  the 
CMG  number,  along  with  other  specific 
claim  data  elen^ents  and  provider- 
specific  data,  t(i  adjust  the  IRF's 
prospective  pat ment  for  interrupted 
stays,  transfers!  short  stays,  and  deaths. 
The  PRICER  software  also  applies  the 
applicable  adjustments  to  account  for 
the  IRF's  wage  ndex,  percentage  of  low- 
income  patient;,  rural  location,  and 
outlier  paymen  :s. 

D.  Issuance  ofVroposed  Rule  on  the  FY 
2004  Updates 

On  May  16,  2003,  we  issued  in  the 
Federal  Register  (68  FR  26788)  a 
proposed  rule  i  i  which  we  proposed  to 
update  the  Fedi  sral  prospective 
payments  rates  under  the  IRF  PPS  and 
to  make  revisio  is  and  clarifying  changes 
to  the  policies  i  overning  the 
implementatioi  of  the  IRF  PPS.  A 
summary  of  ouj  proposal  follows: 

We  proposed  to  use  FY  1999  acute 
care  hospital  w  ige  data  to  compute  the 
IRF  wage  indic(  s  for  FY  2004.  (For  FY 
2003,  we  used  ]  "Y  1997  acute  care 
hospital  wage  d  ata  to  compute  the  IRF 
wage  indices.)  We  believe  that  the  FY 
1999  acute  care  hospital  data  are  the 
best  available  b  jcause  they  are  currently 
the  most  recent  complete  final  data. 
However,  any  aijustments  or  updates 
made  under  section  1886(j)(6)  of  the  Act 
must  be  made  ii  i  a  budget  neutral 
manner.  Theref)re,  we  proposed  to 
apply  the  methddology  to  update  the 
wage  indices  fo-  FY  2004,  using  1999 
acute  care  hosp  tal  data  in  a  budget 
neutral  manner 

We  dlso  proposed  to  update  the 
underlying  data!  used  to  compute  the 


IRF  market  basket  index.  As  expledned 
in  Appendix  D  of  the  August  7,  2001 
final  rule,  we  used  1992  cost  report  data 
as  the  underlying  data  to  develop  the 
excluded  hospital  with  capital  market 
basket  that  formed  the  basis  of  the  FY 
2002  and  FY  2003  IRF  market  basket 
index.  We  proposed  to  use  1997  cost 
report  data,  which  are  the  most  recent 
data  available  to  form  the  basis  of  the 
FY  2004  IRF  market  basket  index. 

We  further  proposed  to  modify  or 
clarify  certain  criteria  for  a  hospital  or 
a  hospital  unit  to  be  classified  as  an  IRF. 
As  stated  in  the  August  7,  2001  final 
rule,  we  did  not  change  the  survey  and 
certification  procedures  applicable  to 
entitled  seeking  classification  as  an  IRF. 
Currently,  to  be  paid  under  the  IRF  PPS, 
a  hospital  or  unit  of  a  hospital  must  first 
be  deemed  excluded  ft"om  the  diagnosis- 
related  group  {DRG)-based  apute  care 
hospital  PPS  (IPPS)  under  the  general 
requirements  in  subpart  B  of  part  412  of 
the  regulations.  Second,  the  excluded 
hospital  or  imit  must  meet  the 
conditions  for  payment  under  the  IRF 
PPS  at  §  412.604  of  the  regulations. 

Lastly,  we  proposed  to  modify  or 
clarify  existing  provisions  of  the  IRF 
PPS  relating  to  the  patient  assessment 
process  and  the  transmission  of  patient 
data  to  CMS.  However,  we  note  that  we 
did  not  propose  any  refinements  or 
changes  to  the  FY  2002  case-mix 
classification  system  (the  CMGs  and  the 
corresponding  relative  weights)  and  the 
case-level  and  facility-level  adjustments, 
due  to  the  lack  of  available  data  to  make 
such  changes. 

We  received  more  than  6,900  timely 
items  of  correspondence  containing 
multiple  comments  on  the  May  16,  2003 
proposed  rule.  Major  issues  addressed 
by  comraenters  included  the  following: 
enforcement  of  the  75  percent  rule  (as 
discussed  below);  definition  of  a 
discharge;  waiver  of  the  penalty  for  late 
transmission  of  the  IRF-PAI;  and 
changes  to  the  outlier  policies. 
Summaries  of  the  public  comments 
received  and  our  responses  to  those 
comments  are  set  forth  below  under  the 
appropriate  subject  headings. 

Many  commenters  did  not  agree  with 
our  stated  intention  to  enforce  the 
existing  regulations  at  §  412.23(b) 
whereby  at  least  75  percent  of  an  IRF's 
patient  population  must  receive 
intensive  rehabilitation  services  for 
treatment  of  one  or  more  of  ten 
conditions  specified  in  regulations  for 
the  facility  to  be  classified  as  an  IRF 
(also  known  as  the  75  percent  rule).  In 
addition,  on  May  19,  2003,  we  hosted  an 
IRF  Town  Hall  meeting  in  Baltimore, 
MD  where  patients,  providers,  and  other 
interested  parties  presented  their  views 
on  the  May  16,  2003  proposed  rule.  We 


received  numerous  suggestions 
concerning  changes  to  the  75  percent 
rule.  Based  on  the  level  of  public 
interest  generated  by  this  issue,  we  have 
decided  to  revisit  our  policies 
concerning  the  75  percent  rule.  In  the 
very  near  futxire,  we  will  be  issuing  a 
proposed  rule  in  the  Federal  Register 
that  will  contain  a  full  discussion  of  ouj 
proposed  changes  to  the  existing  75 
percent  rule. 

II.  Requirements  and  Conditions  for 
Payment  Under  the  IRF  PPS 

A.  Background 

Existing  regulations  at  §  412.604 
describe  the  conditions  that  must  be  met 
for  an  IRF  to  be  paid  under  the  IRF  PPS. 
Section  412.604(a)  states  the  general 
requirements  for  payment  to  be  made 
imder  the  IRF  PPS  and  the  effects  on 
Medicare  payment  if  the  conditions 
described  the  section  are  not  met. 
Section  412.604(b)  states  the  existing 
regulatory  provisions  that  must  be  met 
for  a  hospital  or  unit  of  a  hospital  to  be 
excluded  from  the  IPPS  and  to  be 
classified  as  an  IRF.  Section  412.604(c) 
requires  an  IRF  to  complete  a  patient 
assessment  instrument  for  each 
Medicare  Part  A  fee-for-service  patient 
admitted.  Section  412.604(d)  describes 
the  limitations  on  IRFs  for  charging 
beneficiaries  who  receive  Medicare 
covered  services.  Section  412.604(e) 
describes  the  requirements  associated 
with  furnishing  inpatient  hospital 
services  directly  or  under  arrangement. 
Section  412.604(f)  states  the  reporting 
and  recordkeeping  requirements  that 
IRFs  must  meet. 

B.  Provisions  of  the  May  16.  2003 
Proposed  Rule 

In  the  May  16,2003  proposed  rule,  we 
described  several  proposed  changes  to 
the  conditions  or  underlying 
requirements  of  §  412.604.  Below  we 
discuss  the  proposed  change  to  the 
general  conditions  and  requirements. 
The  specific  changes  relating  to 
classification  criteria  are  addressed 
under  section  II. C.  of  this  preamble. 

As  stated  earlier,  under  §412. 604(a). 
we  specify  the  general  conditions  for 
payment  to  be  made  under  the  IRF  PPS 
and  the  effects  on  Medicare  payment  if 
the  conditions  are  not  met.  We  proposed 
to  make  a  change  in  paragraph  (a)(2) 
relating  to  the  entity  that  takes  the 
action  if  the  IRF  fails  to  comply  with  the 
conditions  of  the  section;  that  is  to 
withhold  (in  hill  or  in  part)  or  reduce 
Medicare  payment  to  the  IRF  until  the 
facility  provides  adequate  assurances  of 
compliance,  or  to  classify  the  IRF  as  an 
inpatient  hospital  that  is  subject  to  the 
conditions  of  42  CFR  part  412,  subpart 
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C  and  is  paid  under  the  prospective 

payment  systems  specified  in 

§  412.1(a)(1).  We  proposed  to  specify 

that  either  CMS  or  the  Medicare  fiscal 

intermediary  may  take  such  action,  as 

appropriate. 

Comment:  We  did  not  receive  any 
comments  concerning  this  proposed 
change. 

Response:  We  are  therefore  adopting 
the  proposed  change  to  §  412.604(a)(2) 
to  indicate  that  CMS  or  the  Medicare 
fiscal  intermediary  may  take  actions  if 
the  IRF  does  not  meet  the  conditions 
specified  in  the  section. 

C.  Classification  Criteria  for  IRFs 
Subject  to  the  IRF  PPS 

Section  412.604(b)  states  that,  subject 
to  the  special  payment  provisions  of 
§  412.22(c),  an  IRF  must  meet  the 
general  criteria  set  forth  in  §412.22  and 
the  criteria  to  be  classified  as  a 
rehabilitation  hospital  or  rehabilitation 
unit  set  forth  in  §  412.23(b),  §  412.25, 
and  §  412.29  for  exclusion  from  the  IPPS 
specified  in  §  412.1(a)(1).  These  general 
criteria  are  located  under  42  CFR  part 
412,  subpart  B  of  the  regulations.  In  the 
August  7,  2001  final  rule  implementing 
the  IRF  PPS,  we  did  not  make  any 
changes  to  the  exclusion  criteria  and 
requirements  to  be  classified  as  an  IRF 
under  subpart  B  of  part  412.  Since  the 
'  implementation  of  the  IRF  PPS,  a 
number  of  questions  have  been  raised 
on  the  application  of  some  of  these 
requirements  and  the  necessity  of  other 
criteria. 

Below,  we  discuss  each  requirement 
as  it  relates  to  the  classification  of  an 
IRF,  the  proposed  changes,  if  any, 
included  in  the  May  16,  2003  proposed 
rule,  the  public  comments  received,  and 
the  provisions  of  this  final  rule. 

1.  Relationship  to  IPPS 

Section  1886  to  the  Act  established  a 
PPS  for  acute  care  inpatient  hospital 
services  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1983. 
Under  section  1886(d)(1)(B)  of  the  Act, 
several  types  of  hospitals  and  units  of 
hospitals  are  excluded  from  the  IPPS. 
Sections  1886(d)(1)(B)  and 
1886(d){l)(B)(ii)  of  the  Act  specify  that 
rehabilitation  hospitals  and  units  (as 
defined  by  the  Secretary)  are  excluded 
from  the  IPPS.  The  Secretary  has 
defined  rehabilitation  hospitals  and 
units  in  regulations  at  42  CFR  part  4i2 
subpart  B. 

Extensive  discussion  and  public 
comments  on  developing  the  criteria 
under  which  a  hospital  or  unit  of  a 
hospital  can  be  excluded  from  the  IPPS 
as  an  IRF  began  with  the  September  1 , 
1983  publication  of  the  interim  final 
rule  with  comment  period  in  the 


Federal  Register  (48  FR  39752).  (That 
interim  final  rule  discussed  the 
provisions  necessary  to  implement 
section  1886  of  the  Act.)  On  January  3, 
1984,  we  published  in  the  Federal 
Register  a  final  rule  (49  FR  234)  that 
responded  to  public  conunents  on  the 
provisions  of  the  September  1,  1983 
interim  final  rule  and  established  the 
initial  set  of  criteria  that  must  be  met  by 
a  hospital  or  unit  of  a  hospital  seeking 
exclusion  from  the  IPPS  as  an  IRF.  Since 
the  publication  of  these  earlier  rules,  the 
criteria  to  be  an  IRF  have  been  revised 
and  codified  at  42  CFR  part  412,  subpart 
B  of  the  existing  Medicare  regulations. 

2.  IRF  Hospital  Services  Furnished  to 
HMOs  or  CMP  Enrollees 

Section  412.20(b)  of  the  existing 
regulations  state  that  covered  inpatient 
hospital  services  furnished  to  Medicare 
beneficiaries  by  a  rehabilitation  hospital 
or  rehabilitation  unit  that  meet  the 
conditions  of  §412.604  are  paid  under 
the  IRF  PPS  described  in  subpart  P  of  42 
CFR  part  412. 

In  the  May  16,  2003  proposed  rule,  we 
proposed  to  redesignate  existing 
§  412.20(b)  as  §  412.20(b)(1)  and  add 
§  412.20(b)(2)  to  ensure  that  inpatient 
hospital  services  will  not  be  paid  under 
the  IRF  PPS  if  the  services  are  paid  by 
a  health  maintenance  organization 
(HMO)  or  competitive  medical  plan 
(CMP)  that  elects  not  to  have  CMS  make 
payments  to  an  IRF  for  services,  which 
are  inpatient  hospital  services, 
furnished  to  the  HMO's  or  CMP's 
Medicare  enrollees  under  42  CFR  Part 
417.  This  provision  is  similar  to  the 
provision  at  §412. 20(d)(3)  that  prohibits 
payments  under  the  IPPS  for  similar 
HMO  or  CMP  services. 

Comment:  We  did  not  receive  any 
comments  concerning  this  proposed 
change. 

Response:  Therefore,  we  are  adopting 
the  proposed  redesignation  of  existing 
§ 412.20(b)  as  §412. 20(b)(1)  and  add 
§  412.20(b)(2)  to  ensure  that  inpatient 
hospital  services  will  not  be  paid  under 
the  IRF  PPS  if  the  services  are  paid  by 
a  HMO  or  CMP  that  elects  not  to  have 
CMS  make  payments  to  an  IRF  for 
services,  which  are  inpatient  hospital 
services,  furnished  to  the  HMO's  or 
CMP's  Medicare  enrollees  under  42  CFR 
part  417. 

3.  Bed-Number  Criteria  for  Freestanding 
SateUite  IRFs 

Section  412.22(h)  describes  the 
requirements  to  be  a  satellite  facility  of 
a  hospital  that  is  excluded  from  the 
IPPS.  The  following  describes  our 
proposed  changes  in  the  May  16,  2003 
proposed  rule  to  eliminate  the  provision 
th^t  limits  the  bed  size  of  a  satellite  IRF. 


In  the  July  30,  1999  Federal  Register 
(64  FR  41540),  we  revised  §  412.22(h)  to 
require  that  in  order  to  be  excluded 
fi'om  the  acute  care  hospital  inpatient 
PPS.  a  satellite  of  a  hospital:  (1) 
Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2002,  is 
not  under  the  control  of  the  governing 
body  or  chief  executive  officer  of  the 
hospital  in  which  it  is  located,  and 
furnishes  inpatient  care  through  the  use 
of  medical  personnel  who  are  not  under 
the  control  of  the  medical  staff  or  chief 
medical  officer  of  the  hospital  in  which 
it  is  located;  (2)  must  maintain 
admission  and  discharge  records  that 
are  separately  identified  from  those  of 
the  hospital  in  which  it  is  located  and 
are  readily  available;  (3)  cannot 
commingle  beds  with  beds  of  the 
hospital  in  which  it  is  located;  (4)  must 
be  serviced  by  the  same  FI  as  the 
hospital  of  which  it  is  a  part;  (5)  must 
be  treated  as  a  separate  cost  center  of  the 
hospital  of  which  it  is  a  part;  (6)  for  cost 
reporting  and  apportionment  purposes, 
must  use  an  accounting  system  that 
properly  allocates  costs  and  maintains 
adequate  data  to  support  the  basis  of 
allocation;  and  (7)  must  report  costs  in 
the  cost  report  of  the  hospital  of  which 
it  is  a  part,  covering  the  same  fiscal 
period  and  using  the  same  method  of 
apportionment  as  the  hospital  of  which 
it  is  a  part.  In  addition,  the  satellite 
facility  must  independently  comply 
with  the  qualifying  criteria  for  exclusion 
from  the  IPPS.  Lastly,  the  total  number 
of  State-licensed  and  Medicare-certified 
beds  (including  those  of  the  satellite 
facility)  for  a  hospital  (other  than  a 
children's  hospital)  that  was  excluded 
from  the  IPPS  for  the  most  recent  cost 
reporting  period  beginning  before 
October  1,  1997,  may  not  exceed  the 
hospital's  number  of  beds  on  the  last 
day  of  that  cost  reporting  period. 

In  §412. 22(h)(1),  we  define  a  satellite 
as  "a  part  of  a  hospital  that  provides 
inpatient  services  in  a  building  also 
used  by  another  hospital,  or  in  one  or 
more  entire  buildings  located  on  the 
same  campus  as  buildings  used  by 
another  hospital."  Satellite 
arrangements  exist  when  an  existing 
hospital  that  is  excluded  from  the  IPPS 
and  that  is  either  a  freestanding  hospital 
or  a  hospital-within-a-hospital  under 
§  412.22(e)  shares  space  in  a  building  or 
on  a  campus  occupied  by  another 
hospital  in  order  to  establish  an 
additional  location  for  the  excluded 
hospital.  The  July  30,  1999  IPPS  final 
rule  (64  FR  41532-41534)  includes  a 
detailed  discussion  of  our  policies 
regarding  Medicare  pajonents  for 
satellite  facilities  of  hospitals  excluded 
from  the  IPPS. 
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In  accordan(  e  with  section  1886(b)  of 
the  Act,  as  amended  by  sections  4414 
and  4416  of  Pi  b.  L.  105-33,  we 
established  tw  )  different  target  limits  on 
payments  to  e>  eluded  hospitals, 
depending  upc  n  when  the  IRF  was 
established.  Tl  e  target  amount  limit  for 
an  IRF  with  a  c  ost  reporting  period 
beginning  before  October  1,  1997  was 
set  at  the  75th  jercendle  of  the  target 
amounts  of  IRF  s.  as  specified  in 
§413.40(c)(4)(iii),  updated  to  the 
applicable  cost  reporting  period.  For 
IRFs  with  a  cos  t  reporting  period 
beginning  on  o:  after  October  1,  1997, 
under  section  ^  416  of  Pub.  L.  105-33, 
the  payment  ai  lount  for  the  hospital's 
first  two  12-month  cost  reporting 
periods,  as  specified  at 
§413.40{fl(2){ii)(A)  and  (B),  could  not 
exceed  110  per;ent  of  the  national 
median  of  targe  t  amounts  of  IRFs  for 
cost  reporting  (  eriods  ending  during  FY 
1996,  updated  by  the  hospital  market 
basket  increase  percentage  to  the  first 
cost  reporting  j  eriod  in  which  the  IRF 
receives  payme  at. 

Because  we  v  rere  concerned  that  a 
number  of  pre-  997  excluded  hospitals 
(including  IRFs),  governed  by 
§413.40{c)(4)(iii),  would  seek  to  create 
satellite  arrange  ments  in  order  to  avoid 
the  effect  of  the  lower  payment  caps  that 
would  apply  to  new  hospitals  under 
§413.40(f)(2)(ii  ,  we  established  rules 
regarding  the  e)  elusion  of  and  payments 
to  satellites  of  edsting  facilities.  If  the 
number  of  beds  in  the  hospital  or  unit 
(including  both  the  base  hospital  or  imit 
and  the  satellite  location)  exceeds  the 
number  of  State  -licensed  and  Medicare- 
certified  beds  ii  the  hospital  or  imit  on 
the  last  day  of  the  hospital's  or  unit's 
last  cost  reporting  period  beginning 
before  October  :  ,  1997.  the  facility 
would  be  paid  i  nder  the  IPPS. 
Therefore,  whilo  an  excluded  hospital 
or  unit  could  "t  ansfer"  bed  capacity 
from  a  base  faci  ity  to  a  satellite,  if  it 
increased  total  bed  capacity  beyond  the 
level  it  had  in  tae  most  recent  cost 
reporting  perioq  before  October  1,  1997 
[see  64  FR  4153  !-41533.  July  30.  1999), 
the  hospital  wil  not  be  paid  as  a 
hospital  exclud(  d  from  the  IPPS. 
However,  no  sii|iilar  limitation  was 
imposed  with  raspect  to  the  number  of 
total  beds  in  exqluded  hospitals  and 
units  and  satellite  facilities  of  those 
excluded  hospitals  and  imits 
established  after  October  1,  1997,  since 
those  excluded  hospitals  and  units  were 
subject  to  the  lower  payment  limits  of 
section  4416  of  fub.  L.  105-33,  and 
would,  therefore,  not  benefit  from  the 
higher  payment  cap  on  target  amounts 
under  §  413.40(d)(4)  by  creating  a 
satellite  facility. 


On  March  22,  2002,  we  published  a 
proposed  rule  in  the  Federal  Register 
(67  FR  13416)  that  set  fordi  the 
proposed  Medicare  PPS  for  long-term 
care  hospitals  (LTCHs).  Discussion  of 
the  comments  received  on  that  LTCH 
proposed  rule  and  our  responses  were 
published  in  a  final  rule  on  August  30, 
2002  Federal  Register  (67  FR  55954). 
Specific  comments  received  were 
discussed  on  page  56013  of  the  LTCH 
final  rule  that  urged  us  to  eliminate  the 
bed-number  criteria  in  §412.22(h)(2)(i) 
for  pre-1997  IRFs  since  the  applicable 
PPS  is  fully  phased  in.  The  rationale  for 
the  bed-number  criteria  provision  at 
§412.22(h)(2)(i)  was  the  potential  for 
circiunventing  the  PPS  by  creating  a 
satellite  location  that  could  have  dieir 
payment  based  on  a  higher  TEFRA 
target  amount  cap.  However,  once  an 
IRF's  payment  under  the  IRF  PPS  does 
not  include  a  TEFRA-based  payment 
(referred  to  as  the  facility-specific 
payment  under  the  transition  period 
described  in  §412.626)  and  is  based  on 
100  percent  of  the  Federal  prospective 
payment  rate,  we  believe  that  the  need 
for  the  bed-number  criteria  does  not 
exist  because  IRF  prospective  payments 
will  be  the  same  regardless  of  when  the 
IRF  was  established.  Because  all  IRFs 
now  will  be  paid  100  percent  of  the 
Federal  prospective  payment  rates,  in 
the  May  16,  2003  proposed  rule,  we 
proposed  to  eliminate  the  bed-number 
criteria  by  revising  §  412.22(h)  relating 
to  freestanding  satellite  IRFs.  We  also 
proposed  to  eliminate  the  bed-number 
criteria  for  IRF  satellite  units  of  a 
hospital  by  revising  §412. 25(e)  to 
conform  to  the  proposed  change  in 
§  412.22(h). 

Comment:  We  received  a  number  of 
comments  in  support  of  the  proposed 
elimination  of  the  bed-number  criteria. 
However,  one  commenter  was 
concerned  with  the  increase  in 
paperwork  biurden. 

Response:  We  are  adopting  the 
proposed  elimination  of  the  bed-niunber 
criteria  by  revising  §412. 22(h)  for 
freestanding  IRFs  and  §  412.25(e)  for  IRF 
units.  The  commenter  was  not  specific 
on  how  this  change  would  increase 
paperwork  burden.  We  believe  that  this 
change  makes  the  policy  of  creating  a 
satellite  IRF  less  restrictive  and  less 
burdensome  to  verify  that  the  bed- 
niunber  criteria  were  met.  Accordingly, 
we  do  not  believe  that  this  change 
increases  paperwork  burden  and,  thus, 
we  did  not  include  an  estimate  of  time 
associated  with  eliminating  the  bed- 
nuinber  criteria  in  the  Collection  of 
Information  section  of  the  May  16,  2003 
proposed  rule. 


4.  Technical  Changes 

a.  Excluded  Rehabilitation  Units: 
Additional  Requirements: 

Under  §412. 29(a),  an  IRF  unit  must 
have  met  either  the  requirements  for 
new  units  or  converted  units  under 
§412.30.  Section  412.29(a)(2)  contains 
an  incorrect  reference  to  the 
requirements  for  converted  units  as 
"§  412.30(b)."  The  correct  reference  to 
the  requirements  for  converted  units  is 
§  412.30(c).  Accordingly,  we  proposed 
to  make  a  technical  correction  by 
changing  the  reference  in  §  412.29(a)(2) 
to  state  "Converted  units  under 
§412. 30(c)." 

Comment:  We  did  not  receive  any 
comments  concerning  this  proposed 
technical  correction. 

Response:  We  are  adopting  the 
proposed  technical  correction  to 
§  412.29(a)(2)  to  state  "Converted  units 
under  §41 2.30(c)." 

b.  Exclusion  of  New  Rehabilitation 
Units  and  Expansion  of  Units  Already 
Excluded: 

Under  §  412.30(b)(2),  a  hospital  that 
seeks  exclusion  of  a  new  IRF  unit  may 
provide  vmtten  certification  that  the 
inpatient  population  the  hospital 
intends  the  imit  to  serve  meets  the 
requirements  of  §  412.23(b)(2).  Section 
412.30(b)(3)  contains  an  incorrect  ■ 
reference  to  the  required  written 
certification  described  in  "paragraph 
(a)(2)"  of  this  section.  The  correct 
reference  to  the  written  certification  is 
described  in  paragraph  (2)  of 
§  412.30(b).  Accordingly,  we  proposed 
to  make  a  technical  correction  by 
changing  the  current  reference  to 
§  412.30(a)(2)  in  §  412.30(b)(3)  to  state 
"The  written  certification  described  in 
paragraph  (b)(2)  *  *  *  ."  In  the 
proposed  rule,  we  incorrectly  stated  that 
the  reference  to  §  412.23(a)(2)  was  in 
§  412.23(b)(3).  It  should  have  read  that 
the  reference  to  §  412.30(a)(2)  was  in 
§  412.30(b)(3). 

Comment:  We  did  not  receive  any 
comments  concerning  this  proposed 
technical  correction. 

Response:  We  are  adopting  the 
proposed  technical  correction  to 
§ 412.30(b)(3)  to  state  "The  written 
certification  described  in  paragraph 
(b)(2)*   *   *." 

Section  412.30(d)(1)  defines  new  bed 
capacity  for  the  purposes  of  expanding 
an  existing  excluded  IRF  unit.  Section 
§412.30(d)(2)(i)  contains  an  incorrect 
reference  to  the  definition  of  new  bed 
capacity  imder  "paragraph  (c)(1)"  of  this 
section.  The  correct  reference  to  the 
definition  of  new  bed  capacity  is 
paragraph  (d)(1).  Accordingly,  we 
proposed  a  technical  correction  to 
change  the  current  reference  to 
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paragraph  (c)(1)  under  paragraph 
(d)(2)(i)  to  state  "under  paragraph  (d)(1) 
of  this  section." 

Comment:  We  did  not  receive  any 
comments  concerning  this  proposed 
technical  correction. 

Response:  We  are  adopting  the 
proposed  techniceil  correction  to  change 
the  current  reference  to  paragraph  (c)(1) 
imder  paragraph  (d)(2)(i)  to  state  "under 
paragraph  (d)(1)  of  this  section." 

ni.  Research  To  Support  Case-Mix 
Refinements  to  the  IRF  PPS 

A.  Research  on  IRFs 

As  described  in  the  August  7,  2001 
final  rule,  we  contracted  with  the  RAND 
Corporation  (RAND)  to  analyze  IRF  data 
to  support  our  efforts  in  developing  the 
CMC  patient  classification  system  and 
the  IRF  PPS.  As  discussed  below,  we  are 
continuing  our  contract  with  RAND  to 
support  us  in  developing  refinements  to 
the  classification  and  PPS,  and  in 
developing  a  system  to  monitor  the 
effects  of  the  IRF  PPS.  hi  addition, 
under  a  separate  contract,  we  are 
developing  and  defining  measures  to 
monitor  the  quality  of  care  and  services 
provided  to  Mediceue  beneficiaries 
receiving  care  in  an  IRF. 

B.  RAND  Research  Background 

In  1995,  the  RAND  Corporation 
(RAND)  began  extensive  CMS- 
sponsored  research  to  assist  us  in 
developing  a  per  discharge-based 
inpatient  rehabilitation  PPS  model 
using  the  patient  classification  system 
known  as  Functional  Independence 
Measures-Functional  Related  Groups 
(FIM-FRGs)  using  1994  data.  Initial 
results  of  RAND's  earliest  research  were 
revealed  in  September  1997  and  are 
contained  in  two  reports  available 
through  the  National  Technical 
Information  Service  (NTIS).  The  reports 
are  entitled  "Classification  System  for 
Inpatient  Rehabilitation  Patients — A 
Review  and  Proposed  Revisions  to  the 
Functional  Independence  Measure- 
Function  Related  Groups,"  NTIS  order 
number  PB98-105992INZ;  and 
"Prospective  Payment  System  foe 
Inpatient  Rehabilitation,"  NTIS  order 
number  PB98-106024INZ. 

In  summarizing  these  reports,  RAND 
found  in  the  research  based  on  1994 
data  that,  with  limitations,  the  FIM- 
FRGs  were  effective  predictors  of 
resource  use  based  on  the  proxy 
measurement:  length  of  stay.  FRGs 
based  upon  FIM  motor  score,  cognitive 
scores,  and  age  remained  stable  over 
time.  Researchers  at  RAND  developed, 
examined,  and  evaluated  a  model 
payment  system  based  upon  FIM-FRG 
classifications  that  explains 


approximately  50  percent  of  patient 
costs  and  approximately  60  percent  to 
65  percent  of  the  costs  at  the  facility 
level.  Based  on  this  earlier  analysis, 
RAND  concluded  that  an  IRF  PPS  using 
this  model  is  feasible. 

In  July  1999,  we  contracted  with 
RAND  to  update  the  earlier  study.  The 
update  used  their  earlier  research  and 
included  an  analysis  ot  FIM  data,  the 
FRGs,  and  the  model  rehabilitation  PPS 
using  more  recent  data  from  a  greater 
niunber  of  IRFs.  The  purpose  of 
updating  the  earlier  research  was  to 
develop  the  underlying  data  necessary 
to  support  the  Medicare  IRF  PPS  based 
on  case-mix  groups  for  the  original  IRF 
PPS  proposed  rule.  RAND  expanded  the 
scope  of  their  earlier  research  to  include 
the  examination  of  several  payment 
elements,  such  as  comorbidities, 
facility-level  adjustments,  and 
implementation  issues,  including 
evaluation  and  monitoring.  This 
research  was  used  in  our  development 
of  the  IRF  PPS.  RAND  issued  a  report 
on  its  research  which  can  be  found  on 
our  Web  site  at  http://cms.hhs.gov/ 
providers/irfpps/research .  asp. 

C.  Continuing  Research 

RAND's  data  efforts  over  the  past  year 
were  concentrated  on  archiving  data 
from  the  first  phase  of  the  project, 
constructing  the  analytic  files  for 
monitoring  special  studies,  and 
preparing  for  post-IRF  PPS  data  that  will 
be  used  for  monitoring  and  for 
refinement.  RAND's  monitoring  effort 
seeks  to  measure  changes  in  IRF  care, 
post-IRF  care,  and  postacute  care 
following  implementation  of  the  IRF 
PPS.  The  refinement  effort  necessitates 
that  the  methods  used  to  create  the 
initial  set  of  CMGs  weights  and  facility 
adjustments  be  applied  to  more  recent 
IRF  data. 

Section  125(b)  of  the  Medicare, 
Medicaid,  and  SCHIP  [State  Children's 
Health  Insurance  Program]  Balanced 
Budget  Refinement  Act  (BBRA),  Pub.  L. 
106-113,  provides  that  the  Secretary 
shall  conduct  a  study  of  the  impact  on 
utilization  and  beneficiary  access  to 
services  of  the  implementation  of  the 
IRF  prospective  payment  system.  A 
report  on  the  study  must  be  submitted 
to  the  Congress  not  later  than  3  years 
after  the  date  the  IRF  prospective 
payment  system  is  first  implemented. 
Accordingly,  to  continue  RAND's 
research,  data  from  other  health  care 
settings  are  needed  to  assess  the  impact 
on  utilization  and  beneficiary  access  to 
services  because  the  IRF  PPS  can  have 
an  impact  among  other  settings  that 
deliver  rehabilitative  services.  If  we 
only  analyzed  data  from  IRFs,  our 
assessment  of  utilization  and  access 


would  not  be  complete.  In  addition  to 
the  data  obtained  from  the  IRF  Medicare 
claims,  functional  measiues  from  the 
IRF  PAI,  and  cost  reports,  other  data  are 
required  to  show  the  utilization  and 
access  of  rehabilitative  services 
delivered  in  other  settings,  such  as 
SNFs,  LTCHs,  home  health  agencies, 
and  outpatient  rehabilitation  facilities. 
Analysis  of  these  data  may  show 
changes  in  utilization  of  inpatient 
rehabilitation  services  and  if  the  types 
or  severity  of  patients  treated  in  IRFs 
differs  significantly  from  the  data  used 
to  create  the  CMGs,  case-mix 
refinements  may  be  needed. 

In  the  next  phase  of  their  research, 
RAND  will  be  developing  and  testing 
possible  improvements  to  the  payment 
system  using  existing  data.  This  analysis 
will  focus  on  potential  improvements  to 
the  methods  used  to  establish  the  CMGs, 
facility  adjustments  (such  as,  teaching, 
rural,  and  low-income  adjustments),  and 
comorbidities. 

In  constructing  the  CMGs  for  the  IRF 
PPS,  one  of  our  primary  goals  was  to 
develop  a  payment  methodology  that 
would  match  payment  to  resource  use 
as  closely  as  possible.  It  is  important  to 
continue  to  examine  the  IRF  PPS  to 
ensure  that  the  system  remains  a  good 
predictor  of  resoiu"ce  use  over  time. 
Further,  more  complete  data  will  be 
available  in  which  we  can  assess  the 
reliability  and  validity  of  the  IRF  PPS. 
We  also  expect  improvements  with 
certain  data  elements.  For  example, 
prior  to  implementation  of  the  IRF  PPS, 
IRFs  were  not  required  to  code 
comorbidities.  As  a  result  of 
implementing  the  IRF  PPS,  we  expect 
that  IRFs  will  improve  coding 
comorbidities  because  collection  of  this 
information  may  affect  their  payment 
amount.  These  improved  data  will  allow 
us  to  determine  the  effects  various 
conditions  have  on  the  cost  of  a  case. 

RAND  will  use  post-IRF  PPS  data 
when  they  become  available,  as  well  as 
existing  data  to  support  their  research. 
RAND  research  includes:  analyses  of 
methodological  improvements  in  the 
creation  of  CMGs,  methodological 
improvements  to  the  statistical 
approaches  used  to  derive  payment 
adjustments  and  characterizing  IRFs 
into  groups  based  on  their  case-mix. 
Currently,  RAND  does  not  have  enough 
post-IRF  PPS  data  to  analyze  potential 
modifications  to  the  classification  and 
payment  systems.  Further,  we  will  need 
a  sufficient  amoujit  of  these  data  to  be 
able  to  determine  if  future  refinements 
are  needed.  Because  IRFs  began  to  be 
paid  under  the  ERF  PPS  based  on  their 
cost  report  start  date  that  occurred  on  or 
after  January  1,  2002,  sufficient  data  will 
not  be  available  for  those  facilities 
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whose  cost  reriort  start  date  occurs  later 
in  the  calendai  ■  year.  Therefore,  in  this 
final  rule,  we  ne  not  changing  the  CMG 
classification  ^stem  or  the  facility-level 
and  case-level  adjustments,  other  than 
the  wage  adjus  tment.  The  adopted 
changes  for  tht  wage  adjustment  are 
discussed  in  detail  in  section  VI.  of  this 
final  rule.         I 

D.  Staff  Time  measurement  Data 

As  described  in  the  August  7,  2001 
final  rule,  we  cjontracted  with  Aspen 
Systems  Corporation  (ASPEN)  to  collect 


actual  resource 


measurement  ( 5TM)  data  in  a  sample  of 


required  details 
summary  datab  i 
half  of  the  cases 


case  mix 


F.  Need  To 
forlRFs 

The  IRF  PAI  h 
instrument  for  D  Fs 


use  or  staff  time 


collected  using  the 


IRFs.  Data  wero 
MDS-PAC  patisnt  assessment 
instrument.  FIf  i  data  were  collected  at 
the  same  Ume.  We  believe  that  these 
data,  which  me  asure  actual  nursing  and 
therapy  time  sp  ent  on  patient  care,  may 
be  used  to  enha  nee  our  ability  to  refine 
the  CMGs. 

RAND  receiv  3d  ASPEN's  analytical 
database  in  early  spring  2002.  After  a 
brief  period  of  i  vorking  with  the  data, 
RAND  discover  ed  that  their  study 

that  were  not  in  this 
ise.  Specifically,  about 
within  the  analytic 
database  had  dt  ta  for  only  the  first  part 
of  the  patient's  stay.  RAND  needed  to 
have  explicit  de  ta  that  tracked  how  staff 
time  usage  char  ged  throughout  a 
patient's  stay  ai  d  the  analytic  database 
contained  only  lie  averages  of  the 
observed  portio  is  of  the  patient's  stay. 
RAND  also  nee(  ed  data  on  patients 
during  the  secoi  id  part  of  their  stay. 

In  late  July  2C  02,  RAND  received  the 
backup  data,  bu  t  did  not  assess  it  until 
late  August  200  !.  Further  technical 
questions  about  the  data  still  exist  and 
must  be  answer  (d  before  the  modeling 
of  the  data  can  qccur. 

E.  Monitoring 

A  greater  part 
be  performed  bj 
develop  a  poten  ial 
to  monitor  the  i 
ofthelRFPPS 
RAND  will 
measures  and 
that  will  track  tli^ 
on  IRFs  and  IRF 
will  track  chang 
potential  IRF  pa  ients 
that  RAND  will 
indicators  neede  d 
PPS,  develop  potential 
models  and 
possible  measur  s 


of  the  ongoing  work  to 
RAND  is  an  analysis  to 
'  system  of  indicators 
1  npact  and  performance 
s  part  of  their  analysis, 
adjust  these 
di  stinguish  between  those 
e  direct  impact  of  PPS 
patients,  and  those  that 
js  in  the  pool  of 

.  We  anticipate 
levelop  a  set  of  possible 
'  to  monitor  the  IRF 
access  to  care 
and  define  a 
of  outcomes. 

Dev^op  Quality  Indicators 


mea  sures. 


the  data  collection 
.  It  contains  a  blend 


of  FIM  items  and  quality  and  medical 
needs  questions.  The  quality  and 
medical  needs  questions  (which  are 
currendy  collected  on  a  voluntary  basis) 
may  need  to  be  modified  to  encapsulate 
those  data  necessary  for  calcidation  of  a 
quality  indicator  in  the  future.  One  of 
the  primary  tasks  of  the  RAND  contract 
is  to  identify  quality  indicators 
pertinent  to  the  inpatient  rehabilitation 
setting  and  determine  what  information 
is  necessary  to  calculate  those  quality 
indicators.  These  tasks  include 
reviewing  literature  and  other  sources 
for  existing  rehabilitation  quality 
indicators.  It  also  involves  identifying 
organizations  involved  in  measuring  or 
monitoring  quality  of  care  in  the 
inpatient  rehabilitation  setting.  RAND 
will  convene  a  technical  expert  panel  to 
identify  a  series  of  quality  indicators 
that  can  be  measured  using  the  IRF-PAI. 
In  addition,  quality  indicators  and  data 
elements  must  be  developed  for 
calculation  as  well  as  the  independent 
testing  of  the  developed  indicators. 

We  note  that  the  National  Library  of 
Medicine,  which  is  part  of  the  National 
Institutes  of  Health  within  the 
Department  of  Health  and  Hiunan 
Services,  has  entered  into  an  agreement 
with  the  College  of  American 
Pathologists  to  License  the  Systematized 
Nomenclature  of  Medicine — Clinical 
Terms  (SNOMED  CT).  SNOMED  CT 
provides  a  common  language  that 
enables  a  consistent  way  of  capturing, 
sharing,  and  aggregating  health  care  data 
across  specialties  and  sites  of  care.  If  in 
the  future,  CMS  makes  changes  to  the 
IRF  PAI,  we  will  consider  whether 
SNOMED  CT  includes  IRF  PAI  data 
terminology  and  we  will  consider 
including  SNOMED  CT  terms.  For 
further  information,  please  visit 
SNOMED's  Web  site  at  http:// 
www.snomed.org  or  the  National  Library 
of  Medicine  Web  site  at  http:// 
www.nlm.hih.gov. 

TV.  The  IRF  PPS  Patient  Assessment 
Process 

A.  Background 

In  the  August  7,  2001  IRF  PPS  final 
rule  (66  FR  41316),  we  described  how 
an  IRF  would  use  the  IRF  Patient 
Assessment  Instrument  (PAI)  to  assess 
an  IRF  patient.  Training  on  the  IRF-PAI 
assessment  process  was  conducted  in 
Baltimore,  Maryland,  Chicago,  Illinois, 
San  Francisco,  California,  and  Atlanta, 
Georgia  during  the  fall  of  2001.  We  also 
created  videotapes  of  the  training  that 
we  made  available  to  IRFs  free  of 
charge.  IFRs  were  instructed  to  go  to  the 
CMS  IRF  PPS  website  to  request  copies 
of  the  videotapes  and  to  access 
electronic  copies  of  the  IRF-PAI 


manual,  which  contained  detailed 
instructions  regarding  the  completion  of 
die  IRF-PAI. 

B.  Patient  Rights 

Section  412.608  of  the  existing 
regulations  specifies  that  prior  to 
performing  the  IRF-PAI  assessment,  and 
in  order  to  receive  payment  from 
Medicare,  the  IRF  must  inform  the 
patient  of  the  rights  contained  in  this 
section.  These  rights  are  as  follows: 

(1)  The  right  to  be  informed  of  the 
purpose  of  the  patient  assessment  data 
collection; 

(2)  The  right  to  have  the  patient 
assessment  information  collected  kept 
confidential  and  secure; 

(3)  The  right  to  be  informed  that  the 
patient  assessment  information  will  not 
be  disclosed  to  others,  except  for 
legitimate  purposes  allowed  by  the 
Federal  Privacy  Act  and  Federal  and 
State  reguladons; 

(4)  The  right  to  refuse  to  answer 
patient  assessment  questions;  and 

(5)  The  right  to  see,  review,  and 
request  changes  on  the  patient 
assessment  instrument. 

In  addition  to  the  rights  specified  in 
§  412.608,  a  patient  has  privacy  rights 
under  the  Privacy  Act  of  1974  (5  U.S.C 
552a(e)(3)).  and  45  CFR  5b.4(a)(3).  We 
have  elaborated  on  these  privacy  rights 
in  this  Preamble  statement  in  order  to 
avoid  any  confusion.  The  Privacy  Act 
and  45  CFR  5b.4(a)(3)  require  Uiat  an 
individual  be  informed  of  the  following: 
the  authority  by  which  individually 
identifiable  information  is  being 
collected  by  a  Federal  agency  and 
maintained  in  a  system  of  records; 
whether  providing  the  information  is 
voluntary  or  mandatory;  the  principal 
purpose  for  collecting  the  information; 
the  routine  uses  for  release  of  the 
information;  and  the  effect  refusal  to 
provide  requested  information  may  have 
on  the  individual.  The  Federal  agency 
should  be  identified,  as  well  as  the 
location  of  the  system  of  records.  In 
order  to  ensure  compliance  with  the 
Privacy  Act  of  1974  and  45  CFR 
5b.4(a)(3),  in  the  May  16,  2003  proposed 
rule,  we  proposed  to  revise  §412.608  to 
specify  that,  prior  to  performing  the 
IRF-PAI  assessment,  an  IRF  clinician 
must  give  each  Medicare  inpatient 
specific  privacy  information  forms. 

We  puolished  these  proposed  privacy 
forms  in  Appendix  B  of  the  May  16, 
2003  proposed  rule  (and  are  including 
them  under  th&  Appendix  of  this  final 
rule).  The  first  proposed  form,  entiUed 
"Privacy  Act  Statement— Health  Care 
Records,"  is  a  detailed  description  of 
the  patient's  privacy  rights  under  the 
Privacy  Act  of  1974.  The  second 
proposed  form,  entitled  "Data 
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Collection  Information  Simimary  for 
Patients  in  Inpatient  Rehabilitation 
Facilities"  is  the  simplified  plain 
language  sxunmary  of  the  Privacy  Act 
Statement— Health  Care  Records.  We 
proposed  to  require  that  both  of  these 
forms  be  given  to  a  patient  before 
beginning  the  ERF-PAI  assessment. 
These  actions  on  the  part  of  an  IRF 
would  fulfill  the  requirement  that  the 
patient  be  informed  of  the  five  rights 
specified  in  §412.608.  In  addition,  in 
this  final  rule,  we  have  made  technical 
changes  to  the  proposed  §412.608.  We 
have  deleted  proposed  §  412.608(c) 
because  it  was  redundant  of  proposed 
§  412.608(a)(2),  and  have  redesignated 
proposed  §  412.608(d)  as  §  412.608(c) 
and  proposed  §  412.608(e)  as 
§  412.608(d).  We  note  that  when  an  IRF 
clinician  gives  a  patient  the  forms 
entitled  "Data  Collection  Information 
Summary  for  Patients  in  Inpatient 
Rehabilitation  Facilities"  and  the 
"Privacy  Act  Statement-Health  Care 
Records"  prior  to  performing  an 
assessment,  these  forms  do  not  satisfy 
the  privacy  provisions  contained  in  the 
HIPAA  Privacy  Rule  (65  FR  82462  as 
modified  by  67  FR  53182).  For  example, 
these  forms  do  not  meet  the  privacy 
notice  requirements  of  the  HIPAA 
Privacy  Rule  (see  45  CFR  164.520). 

Health  plans  and  health  care 
providers  must  meet  the  notice 
requirements  of  the  HIPAA  Privacy  Rule 
by  giving  a  Notice  of  Privacy  Practices 
to  their  patients.  The  Notice  of  Privacy 
Practices  describes  a  health  plan  or 
health  care  provider's  uses  and 
disclosures  of  protected  health 
information  and  the  individual  rights 
that  patients  have  with  respect  to  their 
protected  health  information. 

Comment:  One  commenter  suggested 
adding  the  text,  "simplified  plain 
language,"  to  the  subtitle  of  the  form 
entiUed  "Data  Collection  Information 
Summary  for  Patients  in  Inpatient 
Rehabilitation  Facilities." 

Response:  We  agree  with  the 
commenter  and  have  revised  the  title  of 
the  "Data  Collection  Information 
Summary  for  Patients  in  Inpatient 
Rehabilitation  Facilities"  to  include  the 
phrase  "Simplified  Plain  Language"  as 
a  subtitle. 

Comment:  One  commenter  requested 
that  the  two  patient  rights  forms  be 
posted  on  the  IRF  PPS  website  and  that 
they  also  be  made  available  in  Spanish. 

Response:  We  agree  with  the 
commenter  ai}d  will  post  the  two 
privacy  forms  on  the  IRF  PPS  website 
and  make  them  available  in  Spanish. 

Comment:  We  received  one  comment 
concerning  patients'  rights.  The 
commenter  supported  the  proposed 
change,  however,  several  members  of 


the  commenter's  organization  have 
raised  concerns  about  sm  additional 
paperwork  burden. 

Response:  We  disagree  with  the 
commenter  and  estimate  that  it  will  take 
no  more  than  one  minute  to  document 
the  fact  that  the  IRF  has  given  a  patient 
a  copy  of  his  or  her  rights,  even 
assuming  that  the  rights  statement  is  the 
only  handout.  We  anticipate  that  the 
rights  statement  will  be  one  of  several 
handouts  that  a  patient  would  receive 
and  that  as  a  matter  of  prudent  business 
and  medical  procedures,  facilities  have 
a  mechanism  in  place  to  document  that 
patients  have  been  given  all  the 
necessary  paperwork.         ' 

C.  When  the  IRF-PAI  Must  Be 
Completed 

Under  existing  §  412.606(b),  an  IRF 
must  use  the  IRF-PAI  to  assess 
Medicare  Part  A  fee-for-service 
inpatients.  Section  412.610(c){l)H)(A) 
specifies  that  the  admission  assessment 
covers  the  first  3  calendar  days  of  the 
inpatient's  current  IRF  Medicare  Part  A 
fee-for-service  hospitalization.  Section 
412.610(c)(l)(i)(B)  specifies  that  the 
admission  assessment  reference  date  is 
the  third  day  of  the  3-day  admission 
assessment  time  period.  Section 
412.610(c)(l)(i)(C)  specifies  that  the 
IRF-PAI  for  the  admission  assessment 
must  be  completed  on  the  calendar  day 
that  follows  the  admission  assessment 
reference  day. 

We  are  concerned  that  IRFs  are 
interpreting  §412.610(c)(l)(i)(C)  to 
mean  that  they  may  not  start  to  record 
data  on  the  IRF-PAI  before  the  calendar 
day  that  follows  the  admission 
assessment  reference  day.  This 
interpretation  is  not  our  intent.  The 
"completion  requirement"  of  the  IRF- 
PAI  indicates  the  date  that  the  IRF's 
staff  must  have  completed  its  recording 
on  the  IRF-PAI  of  the  assessment  data 
that  the  IRF's  clinical  staff  obtained 
diuing  an  assessment  of  the  inpatient 
that  was  performed  during  the 
admission  assessment  time  period.  In 
other  words,  the  date  when  the  IRF-PAI 
must  be  completed  is  the  deadline  date 
when  the  process  of  recording  data  on 
die  IRF-PAI  must  be  finished.  The  IRF's 
staff  is  permitted  to  enter  assessment 
data  on  the  IRF-PAI  prior  to  the 
deadline  date. 

D.  Recording  IRF-Data  Based  on  a 
Patient's  Performance 

How  data  are  recorded  on  the  IRF- 
PAI  is  specified  in  the  IRF-PAI  item-by- 
item  guide,  entitied  the  "IRF-PAI 
Training  Manual  Revised  01/16/02." 
The  instructions  contained  in  the  IRF- 
PAI  item-by-item  guide  are,  when 
possible,  very  similar  to  the  rules  for 


coding  the  patient  assessment 
instrument  that  we  used  as  the  model 
for  die  IRF-PAI.  The  model  for  die  IRF- 
PAI  was  the  patient  assessment 
instnunent  published  by  Uniform  Data 
System  for  Medical  Rehabilitation 
(UDSmr). 

The  UDSmr  rules  for  coding  their 
assessment  instrument  specify  that  an 
item's  score  should  reflect  an  inpatient's 
lowest  level  of  functioning. 
Consequently,  in  order  to  be  consistent 
with  how  an  inpatient's  fimctional 
performance  was  scored  on  the  UDSmr 
patient  assessment  instrument,  the  IRF- 
PAI  item-by-item  guide,  likewise, 
specifies  that  a  patient's  assessment 
must  indicate  the  patient's  lowest  level 
of  functioning. 

During  the  admission  assessment,  an 
IRF  clinician  records  different  types  of 
data  on  the  IRF-PAI.  We  believe  that  the 
sources  of  the  data  recorded  in  the 
categories  of  the  IRF-PAI  entitled 
"Identification  Information," 
"Admission  Information,"  and  "Payer 
Information"  allows  an  IRF  to  quickly 
obtain  and  record  these  data.  For  these 
categories  of  data,  the  source  of  the  data 
may  be  the  patient,  the  patient's  medical 
record,  other  patient  documents,  the 
patient's  family,  or  a  person  that  has 
personal  knowledge  of  the  patient. 

In  order  to  complete  the  data  for  the 
IRF-PAI  categories  entitled  "Function 
Modifiers"  and  "FIM^m  Instrument," 
the  clinician  observes  the  patient's 
functional  performance  over  the 
admission  assessment  time  period,  and 
makes  clinical  judgments  regarding  the 
patient's  performance.  Consequendy, 
due  to  how  the  data  for  the  Function 
Modifiers  and  FIJvF'^  categories  are 
obtained,  we  believe  it  is  the  time  span 
that  it  takes  to  assess  the  patient's 
functional  performance  that  will  usually 
determine  how  long  it  takes  to  complete 
the  admission  assessment. 

Page  III-3  of  the  IRF-PAI  manual 
states  that  when  determining  the  level 
of  a  patient's  functional  performance, 
the  clinician  is  to  "record  the  lowest 
(most  dependent)  score."  We  believe 
that  the  patient's  functional 
performance  improves  in  the  time  span 
between  the  patient's  admission  and 
discharge  fi-om  the  IRF.  We  also  believe 
that  on  the  patient's  admission  day  and 
for  the  following  next  few  days,  a 
patient's  functional  performance  is  poor 
in  comparison  to  functional 
performance  on  subsequent  days  of  the 
patient's  current  IRF  hospitalization. 
Therefore,  during  the  part  of  the 
admission  assessment  that  is  the  first  or 
second  day  of  the  patient's  curtent  IRF 
hospitalization,  we  believe  that  a 
patient's  functional  performance  will 
usually  be  scored  as  indicating  the  most 
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dependence  o^  the  lowest  level  of 
functioning. 

As  stated  previously,  the  IRF's 
clinical  staff  ia  permitted  to  record 
assessment  data  on  the  IRF-PAI  at  any 
time  during  thp  admission  assessment 
process.  Also,  ^  stated  previously,  we 
believe  it  is  the  scoring  of  a  patient's 
functional  performance  that  will 
determine  hov»  long  it  takes  to  complete 
the  admission  assessment.  The 
combination  of:  (1)  Being  able  to  record 
assessment  data  at  any  time  during  the  ■ 
admission  assessment,  (2)  the 
requirement  that  the  lowest  level  of 
functional  performance  be  recorded, 
and  (3)  the  lov^est  level  of  functional 
performance  ti  at  will  usually  occm-  on 
the  first  or  secc  nd  day  of  the  admission 
assessment,  makes  it  possible  to  finish 
obtaining  and  lecording  all  the 
assessment  dat  i  before  the  day  that 
follows  the  adi  lission  assessment 
reference  date.  However,  in  accordance 
with  §412.610  c)(l)(i)(C),  an  IRF  has 
until  the  day  fc  Uowing  the  admission 
assessment  reft  rence  day  to  complete 
the  IRF-PAI. 

In  order  to  cl  mfy  that 
§  412.610(c)(l)|  i)(C)  does  not  prohibit 
the  IRF  from  re  wording  any  or  all  of  the 
data  on  the  IRF  -PAI  before  the  day  that 
follows  the  admission  assessment 
reference  day,  in  the  May  16,  2003 
proposed  rule  \  ^e  proposed  to  revise 
§  412.610(c)(l)(  i)(C)  to  indicate  that  the 
IRF-PAI  must  I  e  completed  by  the 
calendar  day  th  at  follows  the  admission 
assessment  refe  rence  day. 

Comment:  A  :ommenter  expressed 
the  proposed  change, 
are  adopting  the 


agreement  with 
Response:  W( 


proposed  chanj  e  as  final  without 
modification 


in  ' 
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insthiment,"  an  IRF  must 
to  assess  Medicare  Part 
inpatients.  There  are 
3f  IRF-PAI  assessment 
c  ategories  are  entitled 
:  nformation,  admission 
pa  ret  information,  medical 
medical  needs,  function 
FpMT^^  instrument, 
ation,  and  quality 
data  from  some  of  these 
1  ed  to  classify  a  patient 
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data.  In  accordance  with  §412. 610(d), 
the  IRF  would  use  the  data  that  it 
recorded  on  the  paper  version  of  the 
IRF-PAI  to  enter  the  IRF-PAI  data  into 
an  electronic  version  of  the  document. 
The  electronic  version  of  the  IRF-PAI 
uses  the  patient  assessment  data  to 
classify  a  patient  into  a  CMG.  Under  the 
IRF  PPS,  it  is  the  CMG  payment  code, 
along  with  other  information  that  the 
IRF  submits  to  the  fiscal  intermediary 
that  will  determine  the  payment  the  IRF 
receives  for  the  services  the  ERF 
furnished  to  a  Medicare  Part  A  fee-for- 
service  beneficiary. 

Section  412.614  specifies  that  an  IRF 
must  transmit  to  us  the  IRF-PAI 
assessment  data  for  each  Medicare  Part 
A  fee-for-service  inpatient.  It  is  the 
electronic  version  of  the  IRF-PAI  that 
enables  an  IRF  to  transmit  the  IRF-PAI 
data  to  us.  We  require  that  IRFs  transmit 
IRF-PAI  data  so  that  we  have  the  IRF- 
PAI  data  that  are  associated  with  the 
CMG  payment  code  that  the  IRF 
submitted  to  its  fiscal  intermediary. 
In  most  cases,  an  IRF  will  submit 
claims  data,  including  the  patient's 
CMG,  to  the  fiscal  intermediary  in  order 
to  be  paid  for  the  services  it  furnished 
to  a  Medicare  Part  A  fee-for-service 
inpatient.  However,  there  are  situations 
when  the  IRF  would  submit  claims  data 
to  its  fiscal  intermediary,  but  the 
submission  of  the  claims  data  is  not  for 
the  pxupose  of  being  paid  for  any  of  the 
services  the  IRF  furnished  to  a  Medicare 
Part  A  fee-for-service  inpatient. 
In  these  situations,  Medicare 
.  operational  procedures  that  were  in 
effect  before  implementation  of  the  IRF 
PPS  require  an  IRF  to  send  claims  data 
to  the  FI.  The  purpose  of  the  IRF 
sending  claims  data  to  the  FI  in  these 
situations  is  to  enable  Medicare  to 
monitor  a  beneficiary's  period  of 
entitlement.  For  instance,  an  IRF  must 
still  send  the  fiscal  intermediary  claims 
data  even  if  the  inpatient's  non- 
Medicare  primary  payer  paid  for  all  of 
the  IRF  services  that  the  IRF  furnished 
to  the  Medicare  Part  A  fee-for-service 
inpatient.  Another  instance  when  the 
IRF  must  still  send  the  FI  claims  data  is 
when  an  inpatient's  non-Medicare 
primary  payer  does  not  pay  for  any  of 
the  services,  and  these  services  also  do 
not  qualify  for,  payment  under  the  IRF 
PPS. 

We  want  to  relieve  the  IRF  of  the 
burden  of  transmitting  IRF-PAI  data  to 
us  when  the  IRF  is  not  requesting  that 
Medicare  pay  for  any  of  the  services  the 
IRF  furnished  to  a  Medicare  Part  A  fee- 
for-service  inpatient.  Accordingly,  in 
the  May  16,  2003  proposed  rule,  we 
proposed  to  revise  §412.614  to  specify 
that  paragraph  (a)  is  a  general  rule. 


We  also  proposed  to  further  revise 
§  412.614  by  adding  a  new 
§  412.614(a)(3)  to  specify  that  the  IRF  is 
not  required  to,  but  may,  transmit  the 
IRF-PAI  data  for  a  Medicare  Part  A  fee- 
for-service  inpatient  when  Medicare 
will  not  be  paying  the  IRF  for  any  of  the 
services  the  IRF  furnished  to  that 
inpatient. 

Comment:  We  received  one  public 
comment  supporting  the  proposed        ^ 
change. 

Response:  We  are  adopting  the 
proposed  change  as  final  without 
modification. 

F.  Revision  of  the  Definition  of 
Discharge 

Existing  §412.602  specifies  that  a 
discharge  has  occiured  when  the  patient 
has  been  formally  released  from  the 
hospital,  or  has  died  in  the  hospital,  or 
when  the  patient  stops  receiving 
Medicare-covered  Part  A  inpatient 
rehabilitation  services.  Our  intention  in 
specifying  this  definition  of  when  a 
discharge  has  occurred  under  the  IRF 
PPS  was  to  try  to  ensme  that  Medicare 
paid  an  IRF  only  for  furnishing  an  IRF 
level  of  services  to  the  Medicare  Part  A 
fee-for-service  inpatient.  However,  in 
contrast  to  when  a  patient  is  formally 
released  from  the  IRF  or  dies,  the  time 
when  a  patient  stops  receiving 
Medicare-covered  Part  A  IRF  services 
may  be  subject  to  different 
interpretations,  resulting  in  different 
determinations  of  when  a  discharge  has 
occurred. 

Various  determinations  of  when  a 
discharge  has  occurred  can  lead  to 
inconsistencies  in  determining  the 
discharge  date.  In  these  situations,  IRFs 
furnishing  the  same  services  for  the 
same  period  of  time  may  be  paid 
differently,  because  the  discharge  date 
determines  a  patient's  length-of-stay. 
The  patient's  length-of-stay  is  one  of  the 
factors  that  determines  the  amount  of 
the  CMG  payment.  For  example,  under 
§  412.624(f),  a  patient's  length-of-stay  as 
determined  by  the  inpatient's  discharge 
date  may  affect  the  amount  of  the  IRF's 
CMG  payment  when  a  patient  is 
transferred  from  an  IRF  to  another  site 
of  care. 

In  addition,  there  may  be  cases  when 
an  IRF  believes  an  inpatient  no  longer 
has  a  medical  need  for  Medicare- 
covered  Part  A  inpatient  rehabihtation 
services,  but  the  IRF  believes  that  the 
inpatient  has  a  medical  need  for  an  SNF 
level  of  services.  However,  due  to 
circimistances  beyond  the  IRF's  control, 
the  IRF  is  unable  to  formally  release  the 
patient,  because  the  IRF  caimot  place 
the  patient  in  an  SNF  setting.  In  that 
situation,  according  to  section 
1861(v)(l)(G)(i)  of  the  Act  and 
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§  424.13(b),  a  physician  may  certify  or 
recertify  that  the  patient  needs  to 
continue  to  be  hospitalized  in  the  IRF. 
The  effect  of  the  physician's 
certification  or  recertification  is  that 
under  Medicare  the  patient  is  not 
considered  discharged  until  the  patient 
is  formally  released  from  the  IRF. 

In  consideration  of  what  can  occur 
when  discharge  is  defined  as  being 
when  the  inpatient  stops  receiving 
Medicare-covered  Part  A  inpatient 
rehabilitation  services,  in  the  May  16, 
2003  proposed  rule,  we  proposed  to 
revise  the  definition  of  "discharge" 
under  §  412.602  by  removing  the  phrase 
"(2)  The  patient  stops  receiving 
Medicare-covered  Part  A  inpatient 
rehabilitation  services,  unless  the 
patient  qualifies  for  continued 
hospitalization  imder  §424. 13(b)  of  this 
chapter;  or".  Under  the  proposed 
revised  definition,  discharge  would 
mean  a  Medicare  patient  in  an  inpatient 
rehabilitation  facility  is  considered 
discharged  when  (1)  the  patient  is 
formally  released  from  the  inpatient 
rehabilitation  facility;  or  (2)  the  patient 


dies  in  the  inpatient  rehabilitation 
facility. 

Comment:  We  received  a  comment 
requesting  that  CMS  not  revise  the 
definition  of  discharge  as  specified  in 
§412.503  that  applies  to  patients  in  an 
LTCH  similar  to  how  we  are  revising  the 
definition  of  a  discharge  from  an  IRF. 

Response:  The  commenter's  concern 
did  not  relate  to  our  proposed  change  to 
the  definition  of  discharge  in  the  IRF 
context  and  we  are  adopting  the 
proposed  change  without  modification. 

G.  Waiver  of  the  Penalty  for  Late 
Transmittal  of  the  IRF-PAI  Data 

Section  412.614(c),  "transmission 
dates,"  states  that  the  admission  and 
discharge  assessment  data  must  be 
transmitted  together.  The  discharge 
assessment  is  completed  after  the 
admission  assessment  has  been 
completed.  Therefore,  the  date  when  the 
IRF-PAI  data  must  be  transmitted  is 
determined  by  when  the  IRF-PAI 
discharge  assessment  is  completed. 

Section  412.610(d}  specifies  that  after 
the  discharge  assessment  has  been 
completed,  the  data  must  be  entered 


into  the  electronic  version  of  the  IRF- 
PAI,  a  process  which  §412.602  defines 
as  encoding  the  data.  Section  412.610(d) 
specifies  that  the  IRF  has  7  calendar 
days  to  encode  the  discharge 
assessment.  Section  412.614(d)(2) 
specifies  that,  in  order  for  the  IRF-PAI 
data  not  to  be  considered  as  having  been 
transmitted  late,  the  IRF-PAI  data  must 
be  transmitted  to  us  no  later  than  10 
calendar  davs  from  the  date  specified  in 
§412.614(c). 

The  date  specified  in  §  412.614(c)  is 
the  7th  calendar  day  of  the  applicable 
encoding  time  period  specified  in 
§  412.610(d).  The  7th  calendar  day  of 
the  applicable  encoding  date  specified 
in  §  412.610(d)  is  the  end  of  the 
discharge  assessment  encoding  time 
period  because  none  of  the  data  can  be 
transmitted  until  the  discharge 
assessment  has  been  encoded.  The 
following  example,  which  is  very 
similar  to  the  Chart  3  on  page  41332  of 
the  August  7,  2001  final  rule  (66  FR 
41316),  is  intended  to  clarify  when  CMS 
will  determine  that  the  IRF-PAI  data 
were  transmitted  late. 


Chart  1-2.— Example  of  Applying  the  Patient  Assessment  Instrument  Discharge  Assessment  and 

Transmission  Dates 


Assessment  type 

Discharge 
date 

Assessment 
reference  date 

IRF-PAI  com- 
pleted by 

IRF-PAI  en- 
coded by 

Date  when 
IRF-PAI  data       IRF-PAI  data 
transmitted  by     transmission  is 
late 

Discharge  Assessment  

10/16/03 

10/16/03 

10/20/03 

10/26/03 

11/01/03  1           11/12/03* 

*0r  any  day  after  1 1/12/03. 


If  IRF-PAI  data  are  transmitted  later 
than  10  calendar  days  from  the 
transmission  date  specified  in 
/     §  412.614(c),  §  412.614(d)(2)  specifies 
that  we  will  assess  a  penalty  by 
deducting  25  percent  from  the  CMG 
payment  that  is  associated  with  the  IRF- 
PAI  data  that  were  transmitted  late. 
However,  we  believe  that  an  IRF  may 
encounter  an  extraordinary  situation, 
which  is  beyond  its  control,  and  that 
extraordinary  situation  could  render  the 
IRF  unable  to  comply  with  §  412.614(c). 
The  IRF  must  fully  describe  in  the 
appropriate  inpatient's  clinical  record, 
or  by  use  of  another  documentation 
method  as  selected  by  the  IRF,  the 
extraordinary  situation  which^e  IRF 
encountered  that  resulted  in  the  IRF 
being  unable  to  comply  with 
§  412.614(c).  Although  an  IRF  may 
believe  that  the  facility  has  encountered 
an  extraordinary  situation,  the  IRF's 
belief  does  not  mean  that  CMS  is 
obligated  to  also  automatically 
determine  that  the  situation  was  of  an 
extraordinary  nature. 


CMS  has  the  discretion  to  determine 
whether  the  situation  described  by  the 
iRF  is  extraordinary.  An  extraordinary 
situation  may  be,  but  does  not  have  to 
be,  due  to  the  occurrence  of  an  unusual 
event.  Examples  of  unusual  events 
include,  but  are  not  limited  to,  fire, 
flood,  earthquake,  or  other  similar 
incidents  that  inflict  extensive  damage 
to  an  IRF. 

Another  example  of  an  extraordinary 
situation  is  the  inability  of  an  IRF  to 
transmit  any  IRF-PAI  data  for  an 
extended  time  period,  because  diu-ing 
that  entire  time  period  there  was  a 
problem  with  the  data  transmission 
system  that  was  beyond  the  control  of 
the  IRF.  An  example  of  a  data 
transmission  system  problem  that  is 
beyond  the  control  of  the  IRF  is  the 
inability  of  an  IRF  to  transmit  its  IRF- 
PAI  data  because  the  computer  used  by 
CMS  to  receive  and  process  the  data  is 
malfunctioning. 

A  further  example  of  a  data 
transmission  system  problem  that  is 
beyond  the  control  of  the  IRF  is  the 
existence  of  a  flaw  in  the  software  that 


was  distributed  by  CMS  to  IRFs,  or  a 
flaw  in  the  software  specifications  made 
available  by  CMS  to  vendors  that 
prevent  the  IRF  from  transmitting  its 
IRF-PAI  data.  In  addition,  an 
extraordinary  situation  may  include  a 
situation  in  which  a  facility  has 
correctly  followed  CMS  policies  and 
procediu^s  in  order  to  be  classified  as 
an  IRF  and  obtain  an  IRF  provider 
number,  but  has  experienced  a  delay  in 
attaining  an  IRF  provider  number. 

In  light  of  these  possibilities,  in  the 
May  16,  2003  proposed  rule,  we 
proposed  to  add  a  new  §  412.614(e)  to 
specify  that  CMS  may  waive  the  penalty 
specified  in  §  412.614(d)  when,  due  to 
an  extraordinary  situation  that  is 
beyond  the  control  of  an  inpatient 
rehabilitation  facility,  the  inpatient 
rehabilitation  facility  is  unable  to 
transmit  the  patient  assessment  data  in 
accordance  with  §  412.614(c). 

We  also  proposed  that  "only  CMS  can 
determine  if  a  situation  encountered  by 
an  IRF  is  extraordinary  and  qualifies  as 
a  situation  for  waiver  of  the  penalty 
specified  in  §  412.614(d)(2)  of  this 
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section.  An  e^dtraordinary  situation  may 
be  due  to,  but  Is  not  limited  to,  fires, 
floods,  earthqiakes,  or  similar  unusual 
events  that  inflict  extensive  damage  to 
an  inpatient  r^abilitation  facility.  An 
extraordinary  Situation  may  be  one  that 
produces  a  da^  transmission  problem 
that  is  beyond  the  control  of  the 
inpatient  rehabilitation  facility,  as  well 
as  other  situations  determined  by  CMS 
to  be  beyond  tjie  control  of  the  inpatient 
rehabilitation  facility." 

Lastly,  we  proposed  that  "an 
extraordinary  Situation  must  be  fully 
dociunented  by  the  inpatient 
rehabilitation  fecility." 

Comment:  The  comments  we  received 
supported  the  proposed  revision. 

Response:  VWe  are  adopting  the 
proposed  change  as  final  without 
modification. 


H.  General  Information 
IRF-PAI  Assest  \ment 


Regarding  the 
Process 


We  have  reci  ived  many  questions 
regarding  the  E IF-PAI  assessment 
process  policies.  We  have  posted  the 
answers  to  most  of  these  questions  on 
the  IRF  PPS  Wrb  site. 

1.  The  IRF  PPS  Web  Site  Address 

The  current  1  titemet  address  for  the 
IRF  PPS  Web  site  is  http:// 
www.cms.hhs.^  ov/providers/irfpps/. 
in  CMS'  Internet 
;  2002,  the  current 
is  different  from  the  one 
we  published  in  the  August  7,  2001 
final  rule. 


Due  to  changes 
policies  during 
website  addres! 


td  the  IRF-PAI  Admission 
.;  Assessment  Time  Period 


for-service  IRF 
412.610{c){2)(i) 


2.  Exceptions 
and  Discharge 
General  Rules 

Section  412.6 10(c)(l){i)  states  the 
general  rule  tha  t  the  time  span  covered 
during  the  adm  ssion  assessment  is 
calendar  days  1  through  3  of  the 
patient's  curren  t  Medicare  Part  A  fee- 


'  1  lospitalization.  Section 
)  states  the  general  rule 
that  the  dischar  je  assessment  time 
period  is  a  span  of  time  that  covers  3 
calendar  days,  \  /hich  includes  the 
inpatient's  disci  large  date,  which  is  the 
same  date  as  tha  discharge  assessment 
reference  date,  jjid  the  2  calendar  days 
before  the  discharge  date.  We  want  to 
remind  IRFs  tha  t,  as  specified  in 
§412.610(c){l)(ii)and 
§  412.610(c)(2)(iii),  we  may  use  the  IRF- 
PAI  item-by-itei  a  guide  and  other 
instructions  to  identify  items  that  have 
a  different  admi  ssion  or  discharge 
assessment  timq  period.  We  may  specify 
different  admission  and  discharge 
assessment  time  periods  in  order  to 
captiue  patient  nformation  for  payment 
and  quality  of  c<  ire  monitoring 
objectives  appro  priately. 


Miscellaneous  Comments:  We 
received  several  comments  regarding 
IRF  PPS  implementation  operational 
issues.  For  example,  some  commenters 
requested  that  we  post  on  the  IRF  PPS 
website  the  questions  asked  of  the  IRF 
PAI  Help  Desk  and  the  associated 
answers.  Some  commenters  requested 
that  we  revise  the  instructions  in  the 
IRF-PAI  manual  regarding  the  coding  of 
the  patient  during  the  discharge 
assessment.  Some  commenters 
requested  that  CMS  publish  a  list  of  all 
the  ICD-9-CM  codes  associated  with 
every  impairment  group.  Some 
commenters  requested  that  we 
synchronize  the  discharge  codes  used  in 
IRF-PAI  with  the  patient  status  codes 
used  in  the  claim  data.  Some 
commenters  requested  that  we 
synchronize  the  methodology  used  to 
determine  the  IRF-PAI  etiologic 
diagnosis  code  with  the  methodology 
used  to  determine  the  principal  or 
admitting  diagnosis  on  the  claim. 

Response:  These  comments  are 
related  to  functions  that  are 
administrative  and  operational  and  are 
not  specifically  related  to  oiu  proposed 
changes  to  the  IRF  PPS.  We  will  take 
these  comments  into  consideration  as 
we  continue  to  refine  implementation  of 
the  IRF  PPS. 

V.  Patient  Classification  System  for  the 
IRF  PPS 

As  previously  stated,  in  this  final  rule 
we  are  adopting  the  same  case-mix 
classification  system  that  was  set  forth 
in  the  August  7,  2001  final  rule.  It  is  our 
intention  to  pursue  the  development  of 
possible  refinements  to  the  case-mix 
classification  system  that  will  continue 
to  improve  the  ability  of  the  PPS  to 
acciuately  pay  IRFs.  We  have  awarded 
a  contract  to  the  RAND  Corporation 
(RAND)  to  conduct  additional  research 
that  will,  in  the  initial  stages,  provide  us 
with  the  data  necessary  to  address  the 
feasibility  of  developing  and  proposing 
refinements.  When  the  study  has  been 
completed,  we  plan  to  review  various 
approaches  so  that  we  can  propose  an 
appropriate  methodology  to  develop 
and  apply  refinements.  Any  specific 
refinement  proposal  resulting  from  this 
research  will  be  published  in  the 
Federal  Register. 

Table  1. — Relative  Weights  for  Case- 
Mix  Groups  (CMGs)  in  the  Addendiun 
to  this  final  rule  presents  the  CMGs,  the 
comorbidity  tiers,  and  the 
corresponding  Federal  relative  weights. 
We  also  present  the  average  length  of 
stay  for  each  CMG.  As  we  discussed  in 
the  August  7,  2001  final  rule  (66  FR 
41353),  the  average  length  of  stay  for 
each  CMG,  along  with  the  discharge 
destination,  is  used  to  determine  when 


an  IRF  discharge  meets  the  definition  of 
a  transfer,  which  results  in  a  per  diem 
case  level  adjustment  (66  FR  41354). 
Because  these  data  elements  are  not 
changing  as  a  result  of  this  final  rule, 
Table  1  in  this  final  rule  is  identical  to 
Table  1  that  was  published  in  the 
August  7,  2001  final  rule  (66  FR  41394 
through  41396).  The  relative  weights 
reflect  the  inclusion  of  cases  with  an 
interruption  of  stay  (patient  retiuns  on 
day  of  discharge  or  either  of  the  next  2 
days).  The  methodology  we  used  to 
construct  the  data  elements  in  Table  1 
is  described  in  detail  in  the  August  7, 
2001  final  rule  (66  FR  41350  through 
41353). 

VI.  Fiscal  Year  2004  Federal 
Prospective  Payment  Rates 

A.  Expiration  of  the  IRF  PPS  Transition 
Period 

Section  1886(j)(l)  of  die  Act  and 
§412.626  of  the  regulations  provides 
that  the  transition  period  for  IRFs 
expires  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002 
(FY  2003  and  beyond).  Accordingly,  the 
payment  for  discharges  diuing  FY  2004 
will  be  based  entirely  on  the  adjusted 
FY  2004  IRF  Federal  PPS  rates  in  tiiis 
final  rule. 

B.  Description  of  the  IRF  Standardized 
Payment  Amount 

In  the  August  7,  2001  final  rule,  we 
established  a  standard  payment  amoimt 
referred  to  as  the  budget  neutral 
conversion  factor  under  §412. 624(c).  In 
accordance  with  the  methodology 
described  in  §412.624(c)(3)(i),  die 
budget  neutral  conversion  factor  for  FY 
2002,  as  published  in  the  August  7,2001 
final  rule,  was  $11,838.00.  Under 
§412.624(c)(3)(i),  tiiis  amount  reflects, 
as  appropriate,  any  adjustments  for 
outiier  payments,  budget  neutrality,  and 
coding  and  classification  changes  as 
described  in  §412. 624(d). 

The  budget  neutral  conversion  factor 
is  a  standardized  payment  amount  and 
the  amount  reflects  the  budget 
neutrality  adjustment  for  FY  2002,  as 
described  in  §412. 624(d)(2).  The  statute 
requires  a  budget  neutrality  adjustment 
only  for  FYs  2001  and  2002. 
Accordingly,  we  believe  it  is  more 
consistent  with  the  statute  to  refer  to  the 
standardized  payment  as  the 
standardized  payment  conversion 
factor,  rather  than  refer  to  it  as  a  budget 
neutral  conversion  factor. 

As  we  proposed  in  the  May  16,  2003 
proposed  rule,  after  careful 
consideration,  in  this  final  nde  we  are 
changing  all  references  to  the  budget 
neutral  conversion  factor  in 
§§  412.624(c)  and  412.624(d)  to  die 
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"standard  payment  conversion  factor." 
We  believe  that  the  standard  payment 
conversion  factor  better  describes  the 
standardized  payment  amoimt 
especially  in  those  fiscal  years  where  a 
budget  neutrality  adjustment  is  not 
made. 

Under  §  412.624(c)(3)(i),  the  standard 
payment  conversion  factor  for  FY  2002 
of  $11,838.00  reflected  the  budget 
neutrality  adjustment  described  in 
§  412.624(d)(2).  Under  the  then  existing 
§  412.624(c)(3)(ii),  we  updated  the  FY 

2002  standard  payment  conversion 
factor  ($11,838.00)  to  FY  2003  by 
applying  an  increase  factor  (the  IRF 
market  basket  index)  of  3.0  percent,  as 
described  in  the  update  notice 
published  in  the  August  1,  2002  Federal 
Register  (67  FR  49931).  This  yielded  the 
FY  2003  standard  payment  conversion 
factor  of  $12,193.00  that  was  published 
in  the  August  1,  2002  update  notice  (67 
FR  49931).  The  FY  2003  standard 
payment  conversion  factor  is  the  basis 
of  the  updated  FY  2004  standard 
payment  conversion  factor  that  also 
reflects  the  adjustments  described 
below.        * 

C.  Adjustments  To  Determine  the  FY 
2004  Standard  Payment  Conversion 
Factor 

1.  IRF  Market  Basket  Index 

Section  1886(j)(3)(C)  of  die  Act 
requires  the  Secretary  to  establish  an 
increase  factor  that  reflects  changes  over 
time  in  the  prices  of  an  appropriate  mix 
of  goods  and  services  included  in  IRF 
services  paid  for  under  the  IRF  PPS, 
which  is  referred  to  as  the  IRF  market 
basket  index.  Accordingly,  in  updating 
the  FY  2004  payment  rates  set  forth  in 
this  final  rule,  we  will  apply  an 
appropriate  increase  factor,  that  is  equal 
to  the  IRF  market  basket,  to  the  FY  2003 
IRF  standardized  payment  amount. 

Beginning  with  the  implementation  of 
the  IRF  PPS  in  FY  2002  and  widi  the  FY 

2003  IRF  PPS  update,  the  1992-based 
excluded  hospital  with  capital  market 
basket  has  been  used  to  determine  the 
IRF  market  basket  factor  for  updating 
payments  to  rehabilitation  facilities.  The 
1992-based  market  basket  reflected  the 
distribution  of  costs  in  1992  for 
Medicare-participating  freestanding 
rehabilitation,  long-term  care, 
psychiatric,  cancer,  and  children's 
hospitals.  This  information  was  derived 
from  the  1992  Medicare  cost  reports.  A 
full  discussion  of  the  methodology  and 
data  sources  used  to  construct  the  1992- 
based  excluded  hospital  with  capital 


market  basket  is  available  in  Appendix 
D  of  the  IRF  PPS  final  rule  published  in 
the  August  7,  2001  Federal  Register  (66 
FR  41427). 

2.  The  Excluded  Hospital  and  the 
Capital  Market  Basket 

In  this  final  rule,  we  are  revising  and 
rebasing  the  excluded  hospital  with 
capital  market  basket  to  a  1997  base 
year.  We  believe  that  using  1997  data, 
rather  than  1992  data,  to  construct  the 
IRF  market  basket  allows  us  to  more 
appropriately  estimate  increases  in  the 
costs  of  IRF  goods  and  services  from 
year  to  year.  We  believe  the  use  of  more 
recent  data  will  ensure  that  our 
estimates  more  closely  approximate  the 
current  costs  of  goods  and  services 
provided  in  IRFs. 

The  operating  portion  of  the  1997- 
based  excluded  hospital  with  capital 
market  basket  is  derived  from  the  1997- 
based  excluded  hospital  market  basket. 
The  methodology  used  to  develop  the 
excluded  hospital  market  basket 
operating  portion  was  described  in  the 
August  1,  2002  Federal  Register  (67  FR 
50042-50044).  In  brief,  the  operating 
cost  category  weights  in  the  1997-based 
excluded  market  basket  added  to  100.0. 
These  weights  were  determined  from 
the  Medicare  cost  reports,  the  1997 
Business  Expenditure  Survey  from  the 
Bureau  of  the  Census,  and  the  1997 
Annual  Input-Output  data  from  the 
Bureau  of  Economic  Analysis.  In  using 
the  1997  data,  we  made  two 
methodological  revisions  to  the  1997- 
based  excluded  hospital  market  basket: 
(1)  Changing  the  wage  and  benefit  price 
proxies  to  use  the  Employment  Cost 
Index  (ECI)  wage  and  benefit  data  for 
hospital  workers,  and  (2)  adding  a  cost 
category  for  blood  and  blood  products. 

Previously  we  used  a  combination  of 
several  occupational  ECIs  in  the  1992- 
based  index  such  as  the  professional 
and  technical  workers,  service  workers, 
etc.  We  believe  the  ECI  for  hospital 
workers  better  represents  the  movement 
of  hospital  wages,  salaries,  and  benefits 
and  it  is  more  reflective  of  current  labor 
market  conditions.  For  the  1992-based 
market  baskets  we  were  unable  to  find 
an  adequate  data  source  for  the  blood 
cost  category. 

For  the  1997-based  excluded  hospital 
market  basket,  we  were  able  to  obtain 
these  data  from  Medicare  cost  reports. 
As  discussed  in  die  IPPS  August  1,  2002 
final  rule  (67  FR  50035),  BIPA  required 
that  we  adequately  reflect  the  price  of 
blood  and  blood  products  in  the 


hospital  market  basket  when  it  was 
rebased  and  revised,  which  was  done 
for  the  FY  2003  IPPS  payment  rates.  We 
believe  this  revision  is  aJso  appropriate 
for  the  excluded  hospital  with  capital 
market  basket  because  it  results  in  a 
more  precise  measure  of  the  cost 
category  for  blood  and  blood  products. 

When  we  add  the  weight  for  capital 
costs  to  the  excluded  hospital  njarket 
basket,  the  sum  of  the  operating  and 
capital  weights  must  still  equal  100.0. 
Because  capital  costs  accoimt  for  8.968 
percent  of  total  costs  for  excluded 
hospitals  in  1997,  it  holds  that  operating 
costs  must  account  for  91.032  percent. 
Each  operating  cost  category  weight 
from  the  August  1 ,  2002  Federal 
Register  (67  FR  50442-50444)  was 
rebased  to  the  1997-based  excluded 
hospital  with  capital  market  basket  by 
multiplying  by  0.91032  to  determine  its 
weight  in  the  1997-based  excluded 
hospital  with  capital  market  basket. 

The  aggregate  capital  component  of 
the  1997-based  excluded  hospital 
market  basket  (8.968  percent)  was 
determined  from  the  same  set  of 
Medicare  cost  reports  used  to  derive  the . 
operating  component.  The  detailed 
capital  cost  categories  of  depreciation, 
interest,  and  other  capital  expenses 
were  also  determined  using  the 
Medicare  cost  reports.  As  explained 
below,  two  sets  of  weights  for  the 
capital  portion  of  the  revised  and 
rebased  market  basket  needed  to  be 
determined.  The  first  set  of  weights 
identifies  the  proportion  of  capital 
expenditures  attributable  to  each  capital 
cost  category,  while  the  second  set 
represents  relative  vintage  weights  for 
depreciation  and  interest.  The  vintage 
weights  identify  the  proportion  of 
capital  expenditures  that  is  attributable 
to  each  year  over  the  useful  life  of 
capital  assets  within  a  cost  category  (see 
IPPS  final  rule  published  in  the  August 
1,  2002  Federal  Register  (67  FR  50046- 
50047)  for  a  discussion  of  how  vintage 
weights  are  determined). 

The  cost  categories,  price  proxies,  and 
base-year  FY  1992  and  FY  1997  weights 
for  the  excluded  hospital  with  capital 
market  basket  are  presented  in  Chart  3 
"Excluded  Hospital  With  Capital  Input 
Price  Index  (FY  1992  and  FY  1997) 
Structure  cmd  Weights."  Chart  4 
"Excluded  Hospital  with  Capital  Input 
Price  Index  (FY  1997)  Vintage  Weights" 
presents  the  vintage  weights  for  the 
1997-based  excluded  hospital  with 
capital  market  basket. 
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Chart  q.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992  and  FY  1997)  Structure  and 

Weights  1-2 


Cost  category 


and  Services 
ucts  


'urchase 
ct  Service 


Total  ... 
Compensation 

Wages  and  $alaries 

Employee  Benefits 
Professional  teesi  Non-Medical 
Utilities  

Electricity 

Fuel  Oil,  Coil,  etc 

Water  and  Sewerage 
Professional  Liability  Insurance 
All  Other  Produ^ 

All  Other  Pn 
Pharmaceuticals 

Food:  Direct 

Food:  Contri 
Chemicals   .. 
Blood  and  Blood  products 
Medical  Instrumefits 

Photographic  Supplies 

Rubber  and  Plastics  

Paper  Products  .1 '.. 

Apparel  I 

Machinery  and  Equipment 
Miscellaneous  Products 
All  Other  Service; 

Telephone 

Postage 

All  Other:  Labor 

All  Other:  Non-Labor  Intensive 

Capttal- Related  Cf)sts 

Depreciation  , 

Fixed  Assets 

Movable  Equipment 

Interest  Costs 

Non-profit  

For-profit  


Price  wage  variable 


ECl— Wages  and  Salaries,  Civilian  Hospital  Workers 

ECl — Benefits,  Civilian  Hospital  Wori<ers 

ECl — Compensation:  Prof.  &  Technical  


WPI — Commercial  Electric  Power 

WPI — Commercial  Natural  Gas 

CPI-U— Water  &  Sewage  

HCFA— Professional  Liability  Premiums 


'The  operating 


WPI — Prescription  Drugs 

WPI— Processed  Foods  

CPI-U — Food  Away  from  Home  

WPI — Industrial  Chemicals 

WPI — Blood  and  Derivatives 

WPI— Med.  Inst.  &  Equipment  

WPI— Photo  Supplies 

WPI— Rubber  &  Plastic  Products 

WPI — Convert.  Paper  and  Paperboard ., , 

WPI— Apparel  

WPI — Machinery  &  Equipment 

WPI — Finished  Goods  excluding  Food  and  Energy 


Weights  (%) 

base-year 

1992 


Weights  (%) 

base-year 

1997 


100.000 

57.935 

47.417 

10.519 

1.908 

1.524 

0.916 

0.365 

0.243 

0.983 

28.571 

22.027 

2.791 

2.155 

0.998 

3.413 


CPMJ — Telephone  Services 

CPI-U— Postage  

ECl — Compensation:  Sen/ice  Workers 
CPI-U— All  Items  (Urban)  


Other  Capital-Relj  ited  Costs  CPI-U— Residential  Rent 


Boeckh-lnstitutional  Construction:  23  Year  Useful  Life 
WPI— Machinery  &  Equipment:  11  Year  Useful  Life  ... 


Avg.  Yield  Municipal  Bonds:  23  Year  Useful  Life 
Avg.  YieW  AAA  Bonds:  23  Year  Useful  Life 


2.868 
0.364 
4.423 
1.984 
0.809 
0.193 
2.029 
6.544 
0.574 
0.268 
4.945 
0.757 
9.080 
5.611 
3.570 
2.041 
3.212 
2.730 
0.482 
0.257 


100.000 
57.579 
47.335 
10.244 
4.423 
1.180 
0.726 
0.248 
0.206 
0.733 
27.117 
17.914 
6.318 
1.122 
1.043 
2.133 
0.748 
1.795 
0.167 
1.366 
1.110 
0.478 
0.852 
0.783 
9.203 
0.348 
0.702 
4.453 
3.700 
8.968 
5.586 
3.503 
2.083 
2.682 
2.280 
0.402 
0.699 


^«..«  ^  ■  -  "^'  category  weights  in  the  excluded  hospital  market  basket  described  in  the  August  1,  2002  Federal  Register  (67  FR 

50442  through  50444)  add  to  100.0. 
^  Due  to  rounding,  weights  sum  to  1 .000. 


When  we  adc 
category  weight  5 
8.968  percent)  t ) 
sum  of  the  weig  it 
must  still  add  tc 


CKkRT  4.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1997)  Vintage  Weights 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 

10 
11 
12 
13 


an  additional  set  of  cost 
(total  capital  weight  = 
this  original  group,  the 
s  in  the  new  index 
100.0.  Because  capital 


costs  accoimt  for  8.968  percent  of  the 
market  basket,  then  operating  costs 
account  for  91.032  percent.  Each  weight 
in  the  1997-based  excluded  hospital 
market  basket  from  the  IPPS  final  rule 


published  in  the  August  1,  2002  Federal 
Register  (67  FR  50442-50444)  was 
multiplied  by  0.91032  to  determine  its 
weight  in  the  1997-based  excluded 
hospital  with  capital  market  basket. 


Year  from  farthest  to  most  to  most  recent 


Fixed  assets 
(23-year 
weights) 


0.018 
0.021 
0.023 
0.025 
0.026 
0.028 
0.030 
0.032 
0.035 
0.039 
0042 
0.044 
0.047 


Movable  assets 
(1 1  -year 
weights) 


0.063 
0.068 
0.074 
0.080 
0.085 
0.091 
0.096 
0.101 
0.108 
0.114 
0.119 


Interest:  capital- 
related 
(23-year 
weights) 


0.007 
0.009 
0.011 
0.012 
0.014 
0.016 
0.019 
0.022 
0.026 
0.030 
0.035 
0.039 
0.045 
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Chart  4.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1997)  Vintage  Weights— Continued 

Year  from  farthest  to  most  to  most  recent 

Fixed  assets 
(23-year 
weights) 

Movable  assets 
(11 -year 
weights) 

Interest:  capital- 
related 
(23-year 
weights) 

14 

0.049 
0.051 
0.053 
0.057 
0.060 
0.062 
■    0.063 
0.065 
0.064 
0.065 

0.049 

15 : 

0.053 

16  „ 

0.059 

17  .• 

0.065 

18            

0.072 

19                                 

0  077 

20 

0  081 

21  ^ 

0085 

22  '. 

0.087 

23 ~ 

0.090 

Total*  

1.0000 

1.0000 

1.0000 

'Due  to  rounding,  weights  sum  to  1 .000. 


Comment:  One  commenter  asked 
about  the  derivation  of  the  professional 
liability  cost  weight.  The  commenter 
believed  the  reduction  in  the 
professional  liability  weight  (showm  in 
Chart  3)  from  the  1992-based  excluded 
with  capital  market  basket  (.983)  to  the 
1997-based  excluded  with  capital 
market  basket  (.733)  was  inconsistent 
with  the  trends  in  professional  liability 
insurance. 

Response:  Recent  trends  show 
professional  liability  insurance  growing 
faster  than  oxu  market  basket  but  in  the 
post  1997  period.  This  growth  is 
reflected  in  the  movement  of  the 
professional  liability  insurance  price 
proxy. 

The  professional  liability  cost  weight 
used  in  the  1997-based  excluded  with 
capital  market  basket  was  derived  from 
a  survey  conducted  by  ANASYS  imder 
contract  to  CMS  (Contract  Number  500- 
98-005).  This  survey  attempted  to 
estimate  hospital  malpractice  insurance 
costs  over  time  at  the  national  level  for 
years  1996  and  1997  using  a  statistical 
sample.  The  statistical  sample  was 
drawn  from  a  population  xmiverse  of 
non-Federal  short-term,  acute  care 
prospective  payment  system  hospitals. 
CMS  applied  the  results — more 
specifically  the  relationship  between 
professional  liability  and  other  hospital 
costs — to  the  excluded  hospital  with 
capital  market  basket.  (More  results 
about  this  siu^rey  are  published  in  the 


May  9,  2002  IPPS  Hospital  Proposed 
Rule  (90  FR  31440)). 

We  believe  the  reduction  in  the 
professional  liability  insiu-ance  weight 
from  1992  to  1997  does  reflect  the  actual 
conditions  facing  hospitals  at  that  time. 
The  relevant  professional  liability 
insurance  price  proxy  shows  a  decline 
in  prices  from  1990  to  1998  while  the 
overall  market  basket  shows  an  increase. 
In  the  most  recent  five  years,  the 
professional  liability  insiu"ance  price 
proxy  has  been  accelerating,  resulting  in 
an  increasing  relative  importance  of  its 
weight  in  the  market  basket«This  is 
consistent  with  recent  trends. 

Chart  5  "Percent  Changes  in  the  1992- 
based  and  1997-based  Excluded 
Hospital  with  Capital  Market  Baskets, 
FY  1999-2004"  compares  the  1992- 
based  excluded  hospital  with  capital 
market  basket  to  the  1997-based 
excluded  hospital  with  capital  market 
basket.  As  is  shown,  the  rebased  and 
revised  market  basket  grows  slightly 
faster  over  the  1999-2001  period  than 
the  1992-based  market  basket.  The 
major  reason  for  this  was  the  switching 
of  ihe  previous  wage  and  benefit  proxies 
to  the  ECl  for  hospital  workers  from  the 
previous  occupational  blend.  We 
believe  that  the  ECl  is  the  best  most 
appropriate  price  proxy  for  measuring 
changes  in  wage  data  facing  IRFs.  This 
wage  series  reflects  actual  wage  data 
reported  by  civilian  hospitals  to  the 
Bureau  of  Labor  Statistics  that  is  more 


reflective  of  current  trends  in  hospitals 
than  is  the  blended  wage  previously 
used.  The  ECIs  are  fixed-weight  indexes 
and  strictly  measure  the  change  in  wage 
rates  and  employee  benefits  per  hovu. 
They  are  appropriately  not  affected  by 
shifts  in  skill  mix.  This  differs  from  the 
proxy  used  in  the  FY  1992-based  index 
in  which  a  blended  occupational  wage 
index  was  used.  The  blended 
occupational  wage  proxy  used  in  the  FY 
1992-based  index  and  the  EC!  for  wages 
and  salaries  for  hospitals  both  reflect  a 
fixed  distribution  of  occupations  within 
a  hospital.  The  major  difference 
between  the  two  proxies  is  in  the 
treatment  of  professional  and  technical 
wages  (legal,  accounting,  management, 
and  consulting  services  from  outside  the 
facility).  In  the  blended  occupational 
wage  proxy,  the  professional  and 
technical  category  was  blended  evenly 
between  the  ECl  for  wages  and  salaries 
for  hospitals  and  the  ECl  for  wages  and 
salaries  for  professional  and  technical 
occupations  in  the  overall  economy. 
The  ECl  for  hospitals  reflects,  instead  of 
hospital-specific  occupations  as 
reflected  in  the  ECl  for  hospitals.  This 
revision  had  a  similar  impact  on  the 
hospital  PPS  eind  excluded  market 
baskets,  as  described  in  the  IPPS  final 
rule  published  in  the  August  1,  2001 
Federal  Register.  The  FY  2004  increase 
in  the  1997-based  excluded  hospital 
with  capital  market  basket  is  3.2 
percent- 


Chart  5.— Percent  Changes  in  the  1992-Based  and  1997-Based  Excluded  Hospital  With  Capital  Market 

BASKETS,  FY  1999-2004 


Fiscal  year 


Percent 

change,  FY 

1992-based 

market  basket 


Percent 

change,  FY 

1997-based 

market  t>asket 


Actual  Historical  %  Increase  (FY  199»-2002) 


1999 


2.3 


2.7 
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Chart  5.-|-Percent  Changes  in  the  1992-Based  and  1997-Based  Excluded  Hospital  With  Capital  Market 

Baskets,  FY  1999-2004— Continued 


2000  

2001  

2002  

Average  historic^ 


2003  

2004  

Average  forecast 
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Fiscal  year 


Percent 

change,  FY 

1992-based 

market  basket 


3.4 
3.9 
2.7 
3.1 


Percent 

change,  FY 

1997-basecl 

nruirket  basket 


3.1 
4.0 
3.6 
3.4 


Forecasts  (FY  2003-2004) 


3.4 
2.9 
3.2 


3.8 
3.2 
3.5 


Section  1886  j)(3){c)  requires  that  the 
increase  in  tfie  [RF  PPS  payment  rate  be 
based  on  an  "appropriate  percentage 
increase  in  a  market  basket  of  goods  and 
services  comprising  services  for  which 
payment  is  made  under  this  subsection, 
which  may  be  tpe  market  basket 
percentage  increase  described  in 
subsection  fb)(3)(B)(iii)."  To  date,  we 
have  used  a  market  basket  based  on  the 
cost  structure  of  all  excluded  hospitals 
to  satisfy  this  n  quirement,  and  have 
discussed  in  pr  or  IRF  rules  why  we  feel 
this  market  has  tet  provides  a  reasonable 
measure  of  the  price  changes  facing 
exempt  hospitals. 

3.  Research  and  Analysis 

In  its  March  2002  Report,  the 
Medicare  Payment  Advisory 
Commission  (KfedPAC)  recommended 
the  developmeilt  of  a  market  basket 
specific  to  IRF  services.  As  we 
mentioned  in  die  August  7,  2001  final 
rule,  we  researaied  the  feasibility  of 
developing  such  a  market  basket.  This 
research  includ  ;d  analyzing  data 
sources  for  cost  category  weights, 
specifically  the  Medicare  cost  reports, 
and  investigatir  g  other  data  sources  on 
cost,  expenditui  e,  and  price  information 
specific  to  IRFs,  As  described  in  greater 
detail  below,  ba  sed  on  this  research,  we 
are  not  develop]  ng  a  market  basket 
specific  to  IRF  services  at  this  time. 

Our  analysis  ( if  the  Medicare  cost 
reports  indicate ;  that  the  distribution  of 
costs  among  ma  or  cost  report  categories 
(wages,  pharmaceuticals,  capital)  for 
IRFs  is  not  substantially  different  from 
the  1997-based  excluded  hospital  with 
capital  market  h  isket  we  have  used.  In 
addition,  the  on  y  data  available  to  us 
were  for  these  cost  categories  (wages, 

and  capital)  presenting 
em  since  no  other  major 
cost  category  w(|uld  be  based  on  IRF 
data. 

a  sensitivity  analysis  of 


pharmaceutical! 
a  potential  prob 


We  conductec 


annual  percent  ( hanges  in  the  market 


basket  when  the  IRF  weights  for  wages, 
pharmaceuticals,  and  capital  were 
substituted  into  the  excluded  hospital 
with  capital  market  basket.  Other  cost 
categories  were  recalibrated  using  ratios 
available  from  the  inpatient  PPS 
hospital  market  basket.  On  average, 
between  the  years  1995  through  2002, 
the  excluded  hospital  with  capital 
market  basket  increased  at  essentially 
the  same  average  annual  rate  (2.9 
percent)  as  the  market  basket  with  IRF 
weights  for  wages,  pharmaceuticals,  and 
capital  (2.8  percent).  In  addition,  in 
almost  any  individual  year  the 
difference  was  0.1  percentage  point  or 
less,  which  is  less  than  the  0.25 
percentage  point  criterion  that  is  used 
under  the  IPPS  update  framework  to 
determine  whether  a  forecast  error 
adjustment  is  warranted. 

The  0.25  percentage  point  criterion 
that  determines  whether  a  forecast  error 
adjustment  is  warranted  has  been  used 
in  the  IPPS  update  framework  since  the 
implementation  of  the  IPPS.  It  serves  as 
a^uideline  for  the  level  of  forecast 
accuracy,  since  any  forecast  is  likely  to 
contain  enough  imprecision  that 
differences  of  one  tenth  or  two-tenths  of 
a  percentage  point  are  not  thought  to  be 
significant.  Thus,  in  this  case  if  the 
forecast  error  is  not  at  least  greater  than 
two-tenths  of  a  percentage  point,  it  is 
thought  to  be  similar  enough  to  the 
actual  data  as  not  to  warrant  an 
adjustment. 

Based  on  the  analysis  described 
above,  we  continue  to  believe  that  the 
excluded  hospital  with  capital  market 
basket  is  doing  an  adequate  job  of 
reflecting  the  price  changes  facing  IRFs. 
As  additional  cost  data  are  being 
collected  under  the  IRF  PPS  we  hope 
that  we  will  eventually  be  able  to 
develop  a  market  basket  derived 
specifically  from  IRF  data. 

As  shown  in  Chart  5,  for  the  payment 
rates  set  forth  in  this  final  nde,  the  FY 
2004  IRF  market  basket  increase  factor 


using  1997  data  is  3.2  percent.  Thus,  we 
apply  the  3.2  percent  increase,  in 
addition  to  the  budget  neutral  wage 
adjustment  factor  described  below,  to 
the  FY  2003  standard  payment 
conversion  factor  ($12,193.00)  to 
determine  the  2004  standard  payment 
conversion  factor. 

4.  Updated  Labor-Related  Share 

In  implementing  the  FY  2002  and  FY 

2003  IRF  PPS,  we  used  the  1992  market 
basket  data  to  determine  the  labor- 
related  share  (72.395  percent).  As  stated 
above,  we  are  updating  the  1992  market 
basket  data  to  1997.  Doing  so  allows  us 
to  use  the  1997-based  excluded  hospital 
market  basket  with  capital  costs  to 
determine  the  FY  2004  labor-related 
share. 

We  calculated  the  FY  2004  labor- 
related  share  as  the  simi  of  the  weights 
for  those  cost  categories  contained  in 
the  1997-based  excluded  hospital  with 
capital  market  basket  that  are  influenced 
by  local  labor  markets.  These  cost 
categories  include  wages  and  salaries, 
employee  benefits,  professional  fees, 
labor-intensive  services  and  a  46 
percent  share  of  capital-related 
expenses.  The  labor-related  share  for  FY 

2004  is  the  sum  of  the  FY  2004  relative 
importance  of  each  labor-related  cost 
category,  and  reflects  the  different  rates 
of  price  change  for  these  cost  categories 
between  the  base  year  (FY  1997)  and  FY 
2004.  The  sum  of  the  relative 
importance  for  FY  2004  for  operating 
costs  (wages  and  salaries,  employee 
benefits,  professional  fees,  and  labor- 
intensive  services)  is  69.028  percent,  as 
shown  in  Chart  6  "FY  2004  Labor- 
Related  Share  Relative  Importance." 
The  portion  of  capital  that  is  influenced 
by  local  labor  markets  is  estimated  to  be 
46  percent.  Because  the  relative 
importance  of  capital  is  7.604  percent  of 
the  1997-based  excluded  hospital  with 
capital  market  basket  in  FY  2004,  we 
take  46  percent  of  7.604  percent  to 
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determine  the  labor-related  share  of 
capital  for  FY  2004.  The  result  is  3.498 
percent,  which  we  then  add  to  the 


69.028  percent  calculated  for  operating       resulting  labor-related  share  that  we  are 
costs  to  determine  the  total  labor-related     using  for  IRFs  in  FY  2004  is  72.526 
relative  importance  for  FY  2004.  The  percent. 


Chart  6.— FY  2004  Labor-Related  Share  Relative  Importance 


Cost  category 


Relative  im- 
portance 
1992-based 
market  basket 
FY  2004 


Relative  im- 
portance 
1997-based 
market  basket 
FY  2004 


Wages  and  salaries  

Employee  benefits  

Professional  fees  

Postage 

All  other  labor  intensive  services 

Subtotal , 

Labor-related  share  of  capital  ...., 

Total 


50.180 

11.980 

2.041 

0.257 

5.214 


48  906 

11.081 

4.500 


4.541 


69.672 


69.028 


3.370 


3.498 


73.042 


72.526 


'    Chart  6  above  shows  that  rebasing  the 
excluded  hospital  with  capital  market 
basket  lowers  the  increase  in  labor  share 
.•  that  we  used  in  FY  2004  relative  to  what 
it  would  have  been  had  we  not  rebased 
the*  excluded  hospital  with  capital 
market  basket.  As  we  previously  stated, 
we  are  using  a  labor-related  share  of 
72.526  percent  for  the  FY  2004  IRF  PPS 
payment  rates  set  forth  in  this  final  rule. 

5.  Budget  Neutral  Wage  Adjustment 
Update  Methodology 

As  stated  above,  for  FY  2004,  we  are 
updating  the  FY  2003  IRF  wage  indices 
by  using  FY  1999  acute  care  hospital 
wiage  data  and  updating  the  labor- 
related  share  by  using  the  1997  market 
basket  data.  Because  any  adjustment  or 
updates  to  the  IRF  wage  index  made 
under  section  1886(j)(6)  of  the  Act  must 
be  made  in  a  budget  neutral  manner  as 
required  by  statute,  we  are  amending 
the  regulation  at  §412. 624(e)(1),  as 
proposed,  to  reflect  this  requirement. 
We  also  determined  a  budget  neutral 
wage  adjustment  factor  based  on  an 
adjustment  or  update  to  the  wage  data 
to  apply  to  the  standard  payment 
conversion  factor. 

In  addition,  as  we  proposed  in  the 
May  16,  2003  proposed  rule,  we  use  the 
following  steps  to  ensure  that  the  FY 
2004  IRF  standard  pajonent  conversion 
factor  reflects  the  update  to  the  wage 
indices  and  to  the  labor-related  share  in 
a  budget  neutral  manner: 

Step  1 .  We  determine  the  total 
amount  of  the  FY  2003  IRF  PPS  rates 
using  the  FY  2003  standardized 
payment  amount  and  the  labor-related 
share  and  the  wage  indices  from  FY 
2003  (as  published  in  the  August  1, 
2002  notice). 

Step  2.  We  then  calculate  the  total 
amoimt  of  IRF  PPS  payments  using  the 


FY  2003  standardized  payment  amount 
and  the  updated  FY  2004  labor-related 
share  and  wage  indices  described  above. 

Step  3.  We  divide  the  amount 
calculated  in  step  1  by  the  amount 
calculated  in  step  2,  which  equals  the 
FY  2004  budget  neutral  wage 
adjustment  factor  of  0.9954. 

Step  4.  We  then  apply  the  FY  2004 
budget  neutral  wage  adjustment  factor 
from  step  3  to  the  FY  2003  IRF  PPS 
standard  payment  conversion  factor 
after  the  application  of  the  market 
basket  update,  described  above,  to 
determine  the  FY  2004  standardized 
payment  amount. 

Comment:  A  commenter  noted  that 
the  update  factor  used  to  develop  the  FY 
2003  IRF  PPS  payment  rates  should 
have  been  higher  than  3  percent. 

Response:  In  order  to  update  the  ERF 
PPS  payment  rates,  section  1886(j)(3)(C) 
of  the  Act  requires  the  Secretary  to 
establish  an  increase  factor  that  reflects 
changes  over  time  in  the  prices  of  an 
appropriate  mix  of  goods  and  services 
included  in  the  covered  IRF  services, 
which  is  referred  to  as  a  market  basket 
index.^ 

Accordingly,  in  the  November  2,  2000 
proposed  rule  we  described  our 
proposed  methodology  for  constructing 
an  appropriate  IRF  market  basket,  the 
1992-based  excluded  hospital  with 
capital  market  basket.  We  invited 
comments  on  the  proposed  construction 
of  this  market  basket  and  eventually 
adopted  the  proposed  methodology  in 
the  August  7,  2001  final  rule.  At  the 
time  we  proposed  this  methodology,  we 
used  the  best  data  that  were  available. 
Further,  in  finalizing  this  method  we 
also  used  the  best  data  available  at  the 
time  we  developed  the  August  7,  2001 
final  rule. 


In  updating  the  FY  2003  IRF  PPS 
payment  rates,  we  issued  a  notice  in  the 
Federal  Register  using  the  methodology 
finalized  in  the  August  7,  2001  final 
rule.  Therefore,  we  used  an  appropriate 
update  factor  for  the  FY  2003  IRF  PPS 
payment  rates  based  on  the  best  data 
available  at  the  time  the  August  1,  2002 
update  notice  was  developed. 

D.  Update  of  Payment  Rates  Under  the 
IRF  PPS  for  FY  2004 

Once  we  calculate  the  IRF  market 
basket  increase  factor  and  determine  the 
budget  neutral  wage  adjustment  factor, 
this  calculation  enables  us  to  determine 
the  updated  Federal  prospective 
payments  for  FY  2004.  In  this  final  rule, 
we  apply  the  IRF  market  basket  increase 
factor  of  3.2  percent  to  the  standard 
payment  conversion  factor  for  FY  2003 
($12,193)  that  equals  $12,583.  Then,  we 
apply  the  budget  neutral  wage 
adjustment  of  0.9954  to  $12,583,  which 
resulted  in  a  final  updated  standard 
payment  conversion  factor  for  FY  2004 
of  $12,525. 

Consistent  with  the  proposed  rule, 
this  final  rule  provides  that  the  FY  2004 
standard  payment  conversion  factor  is 
applied  to  each  CMC  weight  shown  in 
Table  1  to  compute  the  unadjusted  IRF 
prospective  payment  rates  for  FY  2004 
shown  in  Table  2. 

Table  2.— FY  2004  Federal 
Prospective  Payments  for  Case-Mix 
Groups  (CMGs)  for  FY  2004  displays  the 
CMGs,  the  comorbidity  tiers,  and  the 
corresponding  unadjusted  IRF 
prospective  payment  rates  for  FY  2004. 

E.  Examples  of  Computing  theTotal 
Adjusted  IRF  Prospective  Payments 

In  general,  under  §  412.624(e),  we 
adjust  the  Federal  prospective  payment 
amount  associated  with  a  CMG,  shown 
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in  Table  2,  to  i  iccount  for  an  IRF's 
geographic  wa  ge  variation,  low-income 
patients  and,  if  applicable,  location  in  a 
rural  area.       I 

The  adjustment  for  an  IRF's 
geographic  wage  variation  includes  the 
""  '  *     •  related  share  adjustment 


FY  2004  labor 


of  72.526  percent  and  the  FY  2004  IRF 
urban  or  rural  wage  indices  in  Tables 
3A  and  3B  of  the  Addendum  of  this 
final  rule,  respectively. 

The  adjustment  for  low-income 
patients  is  based  on  the  formula  used  to 
accoimt  for  the  cost  of  furnishing  care 

(1  +  DSH)  raised  to  the  power  of  (.4838) 


to  low-income  patients  as  discussed  in 
the  August  7,  2001  IRF  PFS  final  rule 
(67  FR  41360).  The  formula  to  calculate 
the  low-income  patient  or  LIP 
adjustment  is  as  follows: 


Where  DSH  =     ^^^^^^  SSI  Days      Medicaid,  Non  -  Medicare  Days 
Total  Medicare  Days  Total  Days 


The  adjustm  mt  for  IRFs  located  in 
rural  areas  is  a  i  increase  to  the  Federal 
prospective  pa^rment  amount  cf  19.14 
percent.  This  p  ercentage  increase  is  the 
same  as  the  on0  described  in  the  August 
7,  2002  IRF  PP$  final  rule  (67  FR 
41359). 

To  illustrate  khe  methodology  that  we 
use  to  adjust  th  e  Federal  prospective 
payments,  we  |  »rovide  an  example  in 
Chart  7  below. 

One  benefici  uy  is  in  Facility  A,  an 
IRF  located  in  i  ural  Maryland,  and 


I'ederal  Payment  

in  Tables  3A  or  38) 

Ahiount 


Federal  Prospectjve  Payment 

Latxjr  Share  

Latxjr  Portion  of 
Wage  Index  (shofi/n 
Wage-Adjusted 
NonlatXDr  Amount 
Wage-Adjusted  F  sderal  Payment 
Rural  Adjustment 

Subtotal  .. 
LIP  Adjustment 
Total 


Thus,  the  adj  isted 
facihty  A  will  b  e 
adjusted  payme  nt 
$35,410.64. 


F.  Computing 
IRF  PPS  for  the 


another  beneficiary  is  in  Facility  B,  an 
IRF  located  in  the  New  York  City 
metropolitan  statistical  area  (MSA). 
Facility  A's  disproportionate  share 
hospital  (DSH)  adjustment  is  5  percent, 
with  a  low-income  patient  adjustment  of 
(1.0239)  and  a  wage  index  of  (0.8946), 
and  the  nual-area  adjustment  (19.14 
percent)  applies.  Facility  B's  DSH  is  15 
percent,  with  a  LIP  adjustment  of 
(1.0700)  and  a  wage  index  of  (1.4414). 


Both  Medicare  beneficiaries  are 
classified  to  CMG  0112  (without 
comorbidities).  To  calculate  each  IRF's 
total  adjusted  Federal  prospective 
payment,  we  compute  the  wage- 
adjusted  Federal  prospective  payment 
and  multiply  the  result  by  the 
appropriate  low-income  patient 
adjustment  and  the  rural  adjustment  (if 
applicable).  Chart  7  illustrates  the 
components  of  the  adjusted  payment 
calculation. 


Chart  7.— Example  of  Computing  an  IRFs  Federal  Prospective  Payment 


FY  2004  Adjusted  Federal  Prospective  Payment 


Facility  A 


$25,068.79 

xO.72526 

18,181.39 

xO.8946 

=$16,265.07 

+$6,887.40 

=$23,152.47 

xl.1914 

=$27,583.85 

X  1.0239 

=$28,243.11 


Facility  B 


_L 


$25,068.79 

xO.72526 

18,181.39 

xl.4414 

=$26,206.65 

+$6,887.40 

=$33,094.05 

xl.OOOO 

=$33,094.05 

xl.0700 

=$35,410.64 


payment  for 
$28,243.11,  and  the 
for  facility  B  will  be 


Total 


Payments  Under  the 
Transition  Period 


Under  sectioi  1886(j)(l)  of  the  Act 
and  §  412.626  o '  the  regulations, 
payment  for  all  [RFs  with  cost  reporting 
periods  beginni  [ig  on  or  after  October  1 , 
2002,  will  consist  of  100  percent  of  the 
FY  2004  adjusted  Federal  prospective 
payment  (plus  any  applicable  outher 
payments  unde^  §  412.624(e)(4))  and 
there  will  not  b^  any  blended  payments. 
Accordingly,  thfe^FY  2004  IRF  PPS  rates 
set  forth  in  this  final  rule  will  apply  to 
all  discharges  on  or  after  October  1, 
2003  and  befor4  October  1,  2004. 


G.  IRF-Specific  Wage  Data 

On  page  41358  of  the  August  7,  2001 
IRF  PPS  final  rule,  we  responded  to 
comments  regarding  the  development  of 
a  separate  wage  index  for  IRFs.  Our 
response  indicated  that  we  were  unable 
to  develop  a  separate  wage  index  for 
rehabilitation  facilities.  Specifically,  we 
responded  to  these  comments  as 
follows; 

"At  this  time,  we  are  unable  to 
develop  a  separate  wage  index  for 
rehabilitation  facilities.  There  is  a  lack 
,  of  specific  IRF  wage  and  staffing  data 
necessary  to  develop  a  separate  IRF 
wage  index  acciuately.  Further,  in  order 
to  accumulate  the  data  needed  for  such 
an  effort,  we  would  need  to  make 
modifications  to  the  cost  report.  In  the 
future,  we  will  continue  to  research  a 
wage  index  specific  to  IRF  facilities. 
Because  we  do  not  have  an  IRF  specific 


wage  index  that  we  can  compare  to  the 
hospital  wage  index,  we  are  unable  to 
determine  at  this  time  the  degree  to 
which  the  acute  care  hospital  data  fully 
represent  IRF  wages.  However,  we 
believe  that  a  wage  index  based  on  acute 
care  hospital  wage  data  is  the  best  and 
most  appropriate  wage  index  to  use  in 
adjusting  payments  to  IRFs,  since  both 
acute  care  hospitals  and  IRFs  compete 
in  the  same  labor  markets." 

At  the  current  time,  we  still  do  not 
have  any  IRF-specific  wage  data  to 
determine  the  feasibility  of  developing 
an  IRF-specific  wage  index  or  of 
developing  an  adjustment  to  refine  the 
acute  care  hospital  wage  data  to  reflect 
inpatient  rehabilitation  services.  We 
continue  to  look  into  alternative  ways  to 
collect,  analyze,  develop,  and  audit  IRF- 
specific  wage  data  that  would  reflect  the 
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wages  and  wage-related  costs 
attributable  to  rehabilitation  facilities. 

We  believe  that  the  best  source  to 
collect  IRF-specific  wage  data  is  the 
Medicare  cost  report — the  same  source 
for  the  acute  care  hospital  wage  data. 
These  data  must  be  acciu-ate  and 
reliable;  thus,  collecting  these  data 
would  increase  the  recordkeeping  and 
reporting  burden  on  IRFs.  Initially,  this 
burden  would  be  imposed  to  collect 
data  just  to  determine  the  feasibility  of 
developing  an  IRF-specific  wage  index 
or  development  of  an  adjustment  to  the 
ciurent  IRF  wage  index. 

In  addition,  as  stated  earlier  in  this 
section  of  this  final  rule,  any  adjustment 
or  update  to  the  wage  index  must  be 
made  in  a  budget  neutral  maimer  in 
accordance  with  section  1886(j)(6)  of  the 
Act.  Thus,  the  PPS  rates  for  any  one  IRF 
could  be  affected  in  a  positive  or 
negative  direction,  due  to  the 
application  of  the  updates  to  the  l^bor- 
related  share  and  wage  indices  in  a 
budget  neutral  maimer.  Accordingly, 
given  the  current  trend  of  reducing  the 
Medicare  cost  reporting  burden  of 
collecting  data  and  given  that  any 
change  to  the  wage  index  be  budget 
neutral,  in  the  May  16,  2003  proposed 
rule,  we  did  not  propose  to  require 
facilities  to  record  additional 
information  at  this  time,  however  we 
solicited  comments  on  possible  ways  to 
adjust  or  refine  the  ctuxent  IRF  wage 
index,  given  those  restraints. 

Comment:  One  commenter  offered  to 
meet  with  us  to  discuss  the  feasibility 
and  effort  involved  with  developing  an 
IRF-based  wage  index. 

Response:  We  appreciate  the 
commenter's  willingness  to  meet  and 
we  will  contact  them  to  arrange  a 
meeting  in  the  futtire. 

In  this  final  rule,  we  are  not  imposing 
the  burden  of  collecting  these  data  and 
we  will  continue  to  explore  options  to 
adjust  or  refine  the  current  IRF  wage 
index,  given  the  restraints  previously 
discussed. 

Since  IRFs  and  hospitals  compete  in 
the  same  labor  markets,  we  will 
continue  to  use  the  acute  care  hospital 
wage  data  to  develop  the  IRF  wage 
index  as  described  earlier  in  this  section 
of  this  final  rule. 

Comment:  One  commenter  requested 
that  we  reconsider  the  decision  in  the 
August  7,  2001  final  rule  to  use  pre- 
reclassification  wage  data  to  determine 
a  facilities  wage  adjustment  and 
suggested  the  use  of  the  post- 
reclassification  wage  index.  The 
commenter  asserted  that  using  the  pre- 
reclassification  wage  index 
disadvantages  IRFs  because  they  must 
compete  in  the  same  labor  market  as 
their  affiliated  acute  care  hospital  for 


the  same  pool  of  highly  trained 
personnel. 

Response:  In  the  November  2 ,  2000 
proposed  rule,  we  proposed  to  use  the 
pre-reclassification  wage  index.  In  the 
August  7,  2001  final  rule,  we  addressed 
comments  that  we  received  regarding 
the  use  of  the  post-reclassification  wage 
index.  In  the  August  7,  2001  final  rule 
we  stated  that  we  believe  the  actual 
location  of  an  IRF  as  opposed  to  the 
location  of  affiliated  providers  is  most 
appropriate  for  determining  the  wage 
adjustment  because  the  data  support  the 
premise  that  the  prevailing  wages  in  the 
area  in  which  the  facility  is  located 
influence  the  cost  of  a  case.  We  also 
stated  that  IRFs  provide  services  that  are 
considered  part  of  the  post-acute 
continuum  of  care  and  in  order  to  be 
consistent  with  the  area  wage 
adjustments  made  to  other  post-acute 
care  providers  (that  is,  under  the 
existing  SNF  and  HHA  prospective 
payment  systems),  we  are  using  the 
inpatient  acute  care  hospital  wage  data 
without  regard  to  any  approved 
geographic  reclassifications  under 
section  1886(d)(8)  or  1886(d)(10)  of  the 
Act.  Therefore,  for  all  of  the  reasons 
stated  above,  we  will  continue  to  use 
the  pre-reclassification  wage  index  to 
adjust  an  IRF's  PPS  payments  and  base 
this  payment  adjustment  on  the 
facility's  actual  location. 

We  would  also  like  to  point  out  that 
on  June  6,  2003,  the  Office  of 
Management  and  Budget  (OMB)  issued 
"OMB  Bulletin  No.03-04,"  announcing 
revised  definitions  of  Metropolitan 
Statistical  Areas,  and  new  definitions  of 
Micropolitan  Statistical  Areas  and 
Combined  Statistical  Areas.  A  copy  of 
the  Bulletin  may  be  obtained  at  the 
following  Internet  address:  http:// 
www.whitehouse.gov/omb/bulIetins/ 
b03-O4.html.  These  new  definitions  will 
not  be  applied  to  the  FY  2004  IRF  wage 
index.  However,  we  will  be  studying  the 
new  definitions  and  their  impact  and,  if 
warranted,  may  adopt  them  at  a  later 
point  in  time  using  the  appropriate 
administrative  processes.  To  the  extent 
these  definitions  are  used,  the  concerns 
expressed  by  many  for  the  use  of  a 
geographical  reclassification  system 
may  be  mitigated. 

H.  Adjustment  for  High-Cost  Outliers 
Under  the  IRF  PPS 

In  the  May  16,  2003  proposed  rule,  we 
proposed  changes  to  the  methodology 
for  determining  IRF  payments  for  high- 
cost  outliers.  The  intent  of  the  proposed 
changes  was  to  ensure  that  outlier 
payments  are  paid  only  for  truly  high- 
cost  cases.  Further,  we  indicated  that 
these  proposed  changes  would  allow  us 
to  create  policies  that  are  consistent 


among  the  various  Medicare  prospective 
payment  systems  when  appropriate. 

We  have  become  aware  that  under  the 
IPPS,  some  hospitals  have  taken 
advantage  of  two  features  in  the  IPPS 
outlier  policy  to  maximize  their  outlier 
payments.  The  first  is  the  time  lag 
between  the  current  charges  on  a 
submitted  bill  and  the  cost-to-charge 
ratio  taken  from  the  most  recent  settled 
cost  report.  Second,  statewide  average 
cost-to-charge  ratios  are  used  in  those 
instances  in  which  an  acute  care 
hospital's  operating  or  capital  cost-to- 
charge  ratios  fall  outside  reasonable 
parameters.  We  set  forth  these 
parameters  and  the  statewide  cost-to- 
charge  ratios  in  the  annual  notices  of 
prospective  payment  rates  that  are 
published  by  August  1  of  each  year  in 
accordance  with  §  412.8(b).  Currently, 
these  parameters  represent  3.0  standard 
deviations  (plus  or  minus)  from  the 
geometric  mean  of  cost-to-charge  ratios 
for  all  hospitals.  In  some  cases, 
hospitals  may  increase  their  charges  so 
far  above  costs  that  their  cost-to-charge 
ratios  fall  below  3  standard  deviations 
from  the  geometric  mean  of  the  cost-to- 
charge  ratio  and  a  higher  statewide 
average  cost-to-charge  ratio  is  applied  to 
determine  if  the  acute  care  hospital 
should  receive  an  outlier  payment.  This 
disparity  results  in  their  cost-to-charge 
ratios  being  set  too  high,  which  in  turn 
results  in  an  overestimation  of  their 
current  costs  per  case. 

We  believe  the  Congress  intended  that 
outlier  payments  under  both  the  IPPS 
and  the  IRF  PPS  would  be  made  only  in 
situations  where  the  cost  of  care  is 
extraordinarily  high  in  relation  to  the 
average  cost  of  treating  comparable 
conditions  or  illnesses.  Under  the  IPPS 
outlier  methodology,  if  hospitals' 
charges  are  not  sufficiently  comparable 
in  magnitude  to  their  costs,  the 
legislative  purpose  underlying  the 
outlier  regulations  is  thwarted.  Thus,  on 
March  4,  2003,  we  published  in  the 
Federal  Register  a  proposed  rule 
"Proposed  Changes  in  Methodology  for 
Determining  Payment  for 
Extraordinarily  High-Cost  Cases  (Cost 
Outliers)  Under  the  Acute  Care  Hospital 
Inpatient  Prospective  Payment  System" 
(68  FR  10420-10429)  with  an  extensive 
discussion  proposing  new  regulations  to 
ensure  outlier  payments  are  paid  for 
truly  high-cost  cases  under  the  IPPS. 
This  policy  was  finalized  in  a  final 
regulation  on  June  9.  2003  (68  FR 
34494),  effective  August  8,  2003. 

We  believe  the  use  of  these 
parameters  is  appropriate  in 
determining  cost-to-charge  ratios  to 
ensure  these  values  are  reasonable  and 
outlier  payments  can  be  made  in  the 
most  equitable  manner  possible. 
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Further,  we  believe  the  methodology  of 
computing  IRF  outlier  payments  is 
susceptible  to  the  same  payment 
enhancement  bractices  identified  under 
the  IPPS  and,  therefore,  merit  similar 
revisions.  Accordingly,  as  discussed 
below,  in  this  jfinal  rule  we  are  making 
revisions  as  proposed  in  the  May  16, 
2003  propose^  rule,  to  the  IRF  outlier 
payment  methodology  to  be  effective  for 
discharges  on  or  after  October  1,  2003. 

1.  Current  Outlier  Payment  Provision 
Under  the  IRF  PPS 

Section  188(i{j)(4)  of  the  Act  provides 
the  Secretary  with  the  authority  to  make 
payments  in  addition  to  the  basic  IRF 
prospective  paiyments  for  cases 
incurring  extraordinarily  high  costs.  In 
the  August  7,  3001  IRF  PPS  final  rule, 
we  codified  at  §  412.624(e)(4)  of  the 
regulations  the  provision  to  make  an 
adjustment  for  additional  payments  for 
outlier  cases  ti  at  have  extraordinarily 
high  costs  relative  to  the  costs  of  most 
discharges.  Providing  additional 
payments  for  o  uUiers  strongly  improves 
the  accuracy  ol  the  IRF  PPS  in 
determining  re  source  costs  at  the  patient 
and  facility  level.  These  addition^ 
payments  redu  ze  the  financial  losses 
that  would  oth  ;rwise  be  caused  by 
treating  patieni  s  who  require  more 
costly  care  and,  therefore,  reduce  the 
incentives  to  underserve  these  patients. 

Under  §  412.624(e)(4),  we  maie 
outlier  payments  for  any  discharges  if 
the  estimated  c  ost  of  a  case  exceeds  the 
adjusted  IRF  PFS  payment  for  the  CMC 
plus  the  adjusted  threshold  amount 
($11,211  which  is  then  adjusted  for  each 
IRF  by  the  faciaties  wage  adjustment,  its 
low-income  pajient  adjustment,  and  its 
rural  adjustment,  if  applicable).  We 
calculate  the  estimated  cost  of  a  case  by 
multiplying  the  IRF's  overall  cost-to- 
charge  ratio  by  the  Medicare  allowable 
covered  charge,  In  accordance  with 
§  412.624(e)(4),  we  pay  outlier  cases  80 
percent  of  the  c  ifference  between  the 
estimated  cost  ( if  the  case  and  the 
outlier  threshold  (the  sum  of  the 
adjusted  IRF  PF  S  payment  for  the  CMC 
and  the  adjusted  threshold  amount). 

On  November  1,  2001,  we  published 
a  Program  Memorandum  (Transmittal 
A-01-131)  witli  detailed  intermediary 
instructions  for  calculating  the  cost-to- 
charge  ratios  foi  •  the  purposes  of 
determining  ou  Jier  payments  under  the 
IRF  PPS.  We  stated  the  following: 

"Intermediaries  will  use  the  latest 
available  settle<  cost  report  and 
associated  data  in  determining  a 
facility's  overal  Medicare  cost-to-charge 
ratio  specific  to  fi^eestanding  IRFs  and 
for  IRFs  that  ait  distinct  part  imits  of 
acute  care  hosp  tals.  Intermediaries  will 
calculate  updati  »d  ratios  each  time  a 


subsequent  cost  report  settlement  is 
made.  Further,  retrospective 
adjustments  to  the  data  used  in 
determining  outlier  payments  will  not 
be  made.  If  the  overall  Medicare  cost-to- 
charge  ratio  appears  to  be  substantially 
out-of-line  with  similar  facilities,  the 
intermediary  should  ensure  that  the 
underlying  costs  and  charges  are 
properly  reported.  We  are  evaluating  the 
use  of  upper  and  lower  cost-to-charge 
ratio  thresholds  (similar  with  the  outlier 
policy  for  acute  care  hospitals)  in  the 
future  to  ensure  that  the  distribution  of 
outlier  payments  remains  equitable." 

In  the  May  16,  2003  proposed  rule,  we 
proposed  to  continue  to  use  the  $11,211 
threshold  amount. 

Comment:  A  commenter  asserted  that 
CMS  should  consider  dropping  the 
outlier  threshold  similar  to  the  IPPS. 

Response:  As  we  stated  in  the  May  16, 
2003  proposed  rule,  the  threshold 
amoimt  was  used  in  the  FY  2003  IRF 
PPS  payment  rates  and  we  believe  that 
the  threshold  amount  of  $11,211  that 
was  used  remains  appropriate  because 
the  data  that  was  used  to  calculate  this 
amount  was  not  comprised  of  data  that 
were  inappropriately  influenced  by  the 
incentives  the  current  IRF  PPS  may 
create. 

Specifically  we  used  the  IRF  cost  and 
charge  data  fi'om  the  previous  cost- 
based  reimbursement  system  to 
establish  the  outlier  threshold.  These 
data  were  not  inappropriately 
influenced  by  incentives  to  inflate 
charges  that  are  created  with  the 
existence  of  an  outlier  policy.  There  is 
no  need  to  inflate  charges  under  cost- 
based  reimbursement  because  a 
provider  is  paid  their  costs  subject  to 
certain  applicable  limits.  This  is  unlike 
the  outlier  situation  in  IPPS,  which  used 
post-PPS  data  to  update  its  annual 
threshold  amount.  The  IPPS  data 
reflected  the  practices  that  we  believe 
erroneously  created  inappropriate 
outlier  payments.  Namely,  that  hospitals 
take  advantage  of  the  time  lag  between 
current  charges  on  a  submitted  bill  and 
the  cost-to-charge  ratio  taken  fi-om  the 
most  recent  settled  cost  report. 
Specifically,  using  historical  cost-to- 
charge  ratios  may  not  reflect  actual 
charges  in  the  cost  reporting  period 
when  the  discharge  occurred.  This  can 
result  in  an  over-estimation  of  costs  that 
in  turn  may  result  in  inappropriate 
outlier  payments.  In  addition  to  the  time 
lag  vulnerability,  some  hospitals 
increase  their  charges  so  far  above  costs 
that  their  cost-to-charge  ratios  fall  below 
a  floor  resulting  in  an  over-estimation  of 
a  hospital's  cost  per  case.  Ageiin,  this 
over-estimation  of  costs  can  possibly 
result  in  inappropriate  outlier 
payments.  As  discussed  in  the 


November  3,  2000  proposed  rule,  the 
outlier  threshold  amount  of  $11,211  was 
calculated  by  simulating  aggregate 
payments  with  and  without  an  outlier 
policy,  and  appljring  an  iterative  process 
to  determine  a  threshold  that  would 
result  in  outlier  payments  being 
projected  to  equal  3  percent  of  total 
payments  under  the  simulation.  Once 
we  have  adequate  post-IRF  PPS  data,  we 
will  be  able  to  examine  whether  the 
threshold  amount  needs  to  be  updated. 
Specifically,  we  will  assess  the  extent  to 
which  total  estimated  outlier  payment 
approximates  3  percent  of  total 
payments  and  whether  the  threshold 
amount  needs  to  be  updated.  As  we 
previously  stated,  the  data  used  to 
develop  the  IRF  PPS  outlier  threshold 
amount  were  not  inappropriately 
influenced  by  these  incentives, 
therefore,  we  are  adopting  as  final  the 
continued  use  of  the  $11,211  threshold 
amount. 

We  will  also  continue  to  make  outlier 
pajmients  for  any  discharges  if  the 
estimated  cost  of  a  case  exceeds  the 
adjusted  IRF  PPS  payment  for  the  CMC 
plus  the  adjusted  threshold  amount 
($11,211  which  is  then  adjusted  for  each 
IRF  by  the  facility's  wage  adjustment,  its 
low-income  patient  adjustment,  and  its 
rural  adjustment,  if  applicable).  We  will 
calculate  the  estimated  cost  of  a  case  by 
multiplying  an  IRF's  overall  cost-to- 
chcirge  ratio  by  the  Medicare  allowable 
covered  charge.  However,  we  are 
applying  a  ceiling  to  an  IRF's  cost-to- 
charge  ratios,  which  is  discussed  below. 
In  accordance  with  §  412.624(e)(4),  we 
will  continue  to  pay  outlier  cases  at  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  case  and  the 
outlier  threshold  (the  sum  of  the 
adjusted  IRF  PPS  payment  for  the  CMG 
and  the  adjusted  threshold  amount).  In 
addition,  under  the  existing 
methodology  described  in  the  preamble 
to  the  August  7,  2001  IRF  PPS  final  rule 
(66  FR  41363),  we  will  continue  to 
assign  the  applicable  national  average 
for  new  IRFs. 

2.  Changes  to  the  IRF  Outlier  Payment 
Methodology 

Statistical  accuracy  of  cost-to-charge 
ratios.  We  believe  that  there  is  a  need 
to  ensure  that  the  cost-to-charge  ratio 
used  to  compute  an  IRF's  estimated 
costs  should  be  subject  to  a  statistical 
measure  of  accuracy.  Removing  aberrant 
data  from  the  calculation  of  outlier 
payments  will  allow  us  to  enhance  the 
extent  to  which  outlier  payments  are 
equitably  distributed  and  continue  to 
reduce  incentives  for  IRFs  to  imderserve 
patients  who  require  more  costly  care. 
Further,  we  stated  in  the  May  16,  2003 
IRF  proposed  rule  that  using  a  statistical 
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measure  of  acciu'acy  to  address  aberrant 
cost-to-charge  ratios  would  also  allow 
us  to  be  consistent  with  the  proposed 
outlier  policy  changes  for  the  acute  care 
hospital  IPPS  discussed  in  the  March  4, 
2003  Cost  Outlier  proposed  rule,  (68  FR 
10420).  In  the  May  16,  2003  proposed 
rule,  we  proposed  the  following: 

(1)  To  apply  a  ceiling  to  IRF's  cost-to- 
charge  ratio  if  a  facility's  cost-to-charge 
ratio  is  above  a  ceiling.  We  would 
calculate  two  national  ceilings,  one  for 
IRFs  located  in  rural  areas  and  one  for 
facilities  located  in  m-ban  areas.  We 
proposed  to  compute  this  ceiling  by  first 
calculating  the  national  average  and  the 
standard  deviation  of  the  cost-to-charge 
ratio  for  both  urban  and  rural  IRFs. 
(Because  of  the  small  number  of  IRF's 
compared  to  the  number  of  acute  care 
hospitals,  we  believe  that  statewide 
averages  for  IRFs,  as  proposed  and 
adopted  as  final  under  the  IPPS,  would 
not  be  statistically  valid.  Thus,  we 
proposed  to  use  national  average  cost- 
to-charge  ratios  in  place  of  statewide 
averages.) 

However,  we  believe  that  using  only 
a  national  average  may  not  adequately 
address  the  differences  among  the 
various  types  of  IRFs,  like  the  use  of 
statewide  averages  would  under  the 
IPPS.  Therefore,  we  believe  using  two 
national  ceilings,  one  for  IRFs  in  urban 
areas  and  one  for  IRFs  in  rural  areas 
would  be  more  appropriate  than  just 
using  one  national  ceiling  for  IRFs.  In 
the  August  7,  2001  final  rule,  we 
discussed  our  policy  to  adjust  IRF  PPS 
payments  to  IRFs  located  in  rural  areas, 
in  large  part,  because  IRFs  in  rural  areas 
have  significantly  higher  costs  than 
other  facilities.  Similarly,  we  believe 
using  an  average  cost-to-charge  ratio 
specifically  targeted  for  rural  facilities 
will  allow  us  to  more  accurately 
estimate  costs  that  are  used  to  determine 
outlier  payments  for  IRFs  in  rural  areas. 
Therefore,  we  are  adopting  as  final  the 
use  of  two  national  ceilings,  one  for 
IRFs  in  urban  areas  and  one  for  IRFs  in 
rural  areas. 

To  determine  the  rural  and  urban 
ceiling,  we  proposed  to  multiply  each  of 
the  standard  deviations  by  3  and  add 
the  result  to  the  appropriate  national 
cost-to-charge  ratio  average  (rural  and 
lu'ban).  We  believe  this  method  results 
in  statistically  valid  ceilings.  If  an  IRF's 
cost-to-charge  ratio  is  above  the 
applicable  ceiling  it  would  be 
considered  to  be  statistically  inaccurate 
and  we  would  assign  the  national 
(either  rural  or  urban)  average  cost-to- 
charge  ratio  to  the  IRF.  Cost-to-charge 
ratios  above  this  ceiling  are  probably 
due  to  faulty  data  reporting  or  entry, 
and,  therefore,  should  not  be  used  to 
identify  and  make  payments  for  outlier 


cases  because  such  data  are  most  likely 
erroneous  and  therefore  should  not  be 
relied  upon.  We  proposed  to  update  the 
ceiling  and  averages  using  this 
methodology  every  yeeir  and  indicated 
that  we  would  publish  these  amounts  in 
future  program  memoranda. 

Comment:  We  received  no  comments 
on  this  proposal. 

Response:  We  are  adopting  this 
proposed  policy  as  final. 

(2)  Not  assign  the  applicable  national 
average  cost-to-charge  ratio  when  an 
IRF's  cost-to-charge  ratio  falls  below  a 
floor.  We  proposed  this  policy  because, 
as  is  the  case  for  acute  care  hospitals, 
we  believe  IRFs  could  arbitrarily 
increase  their  charges  in  order  to 
maximize  outlier  payments.  Even 
though  this  arbitrary  increase  in  charges 
should  result  in  a  lower  cost-to-charge 
ratio  in  the  future  (due  to  the  lag  time 
in  cost  report  settlement),  if  we  use  a 
floor,  the  IRF's  cost-to-charge  ratio 
would  be  raised  to  the  applicable 
national  average.  This  application  of  the 
national  average  could  result  in 
inappropriately  higher  outlier 
payments.  Accordingly,  we  proposed  to 
apply  the  IRF's  actual  cost-to-charge 
ratio  to  determine  the  cost  of  the  case 
rather  than  creating  and  applying  a 
floor.  Applying  an  IRF's  actual  cost-to- 
charge  ratio  to  charges  in  the  future  to 
determine  the  cost  of  a  case  will  result 
in  more  appropriate  outlier  payments 
because  it  does  not  overstate  the  actual 
cost-to-charge  ratio. 

Comment:  Some  commenters 
disagreed  with  the  proposal  to  assign  a 
national  ceiling  and  not  a  national  floor 
when  an  IRF's  own  ratio  falls  below  the 
floor.  A  commenter  asserted  that  this 
did  not  seem  equitable. 

Response:  We  disagree  with  the 
commenters  and  believe  the  elimination 
of  a  floor  while  maintaining  a  ceiling  is 
fair  and  appropriate.  The  proposed 
policy  not  to  use  a  floor  under  the  IRF 
PPS  is  appropriate  because  use  of  a  floor 
results  in  cost-to-charge  ratios  being  set 
too  high  relative  to  an  IRF's  own  cost- 
to-charge  ratio,  which  in  turn  results  in 
an  over-estimation  of  an  IRF's  current 
costs  per  case.  We  also  note  that  not 
using  a  floor  is  consistent  with  the  IPPS 
finalized  outlier  policies  as  discussed  in 
the  June  9,  2003  final  rule.  This  policy 
was  established  in  response  to  a  specific 
problem  associated  with  hospitals  under 
the  IPPS,  with  some  hospitals 
intentionally  taking  advantage  of  our 
policy  to  assign  cost-to-charge  ratios 
when  a  hospital's  own  ratio  fell  below 
the  floor.  We  are  finalizing  our  decision 
not  to  use  a  floor  in  our  outlier  policy 
as  it  would  aid  in  appropriately 
identifying  those  cases  that  warrant 
outlier  payments.  In  addition,  the 


proposed  policy  to  maintain  a  ceiling 
under  IRF  PPS  is  fair  because  we  believe 
that  if  an  IRF  has  a  cost-to-charge  ratio 
above  3  standard  deviations  from  the 
mean,  then  the  cost-to-charge  ratio  is 
probably  due  to  faulty  data  reporting  or 
entry  and  should  not  be  used  to  identify 
and  pay  for  outliers. 

3.  Adjustment  of  IRF  Outlier  Payments 

Under  the  existing  methodology  for 
computing  IRF  outlier  payments  as 
described  in  the  preamble  of  the  August 
7,  2001  IRF  PPS  final  rule  (66  FR  41363) 
and  in  the  November  1,  2001  Program 
Memorandum  discussed  above,  we 
specify  that  the  cost-to-charge  ratio  used 
to  compute  estimated  costs  are  obtained 
from  the  most  recent  settled  Medicare 
cost  report.  Further,  we  provided  for  no 
retroactive  adjustment  to  the  outlier 
payments  to  account  for  differences 
between  the  cost-to-charge  ratio  from 
the  latest  settled  cost  report  and  the 
actual  cost-to-charge  ratio  for  the  cost 
reporting  period  in  which  the  outlier 
payment  is  made.  This  policy  is 
consistent  with  the  existing  outlier 
payment  policy  for  acute  care  hospitals 
under  the  IPPS.  However,  as  discussed 
in  the  IPPS  March  4,  2003  Cost  Outlier 
proposed  rule  (68  FR  10423).  we 
proposed  to  revise  the  methodology  for 
determining  cost-to-charge  ratios  for    " 
acute  care  hospitals  under  the  IPPS 
because  we  became  aware  that  payment 
vulnerabilities  exist  in  the  current  IPPS 
outlier  policy.  Because  we  believe  the 
IRF  outlier  payment  methodology  is 
likewise  susceptible  to  the  same 
payment  \Tjlnerabilities.  we  proposed 
the  following: 

(1)  As  proposed  for  acute  care 
hospitals  under  the  IPPS  at  proposed 
§412.84(1)  in  the  March  4,  2003 
proposed  rule  (68  FR  10420),  we 
proposed  under  §412. 624(e)(4),  by 
cross-referencing  proposed  §412.84(i), 
that  fiscal  intermediaries  would  use 
more  recent  data  when  determining  an 
IRF's  cost-to-charge  ratio.  Specifically, 
under  §412.84(i),  we  proposed  that 
fiscal  intermediaries  would  use  either 
the  most  recent  settled  IRF  cost  report 
or  the  most  recent  tentative  settled  IRF 
cost  report  (whichever  is  later)  to  obtain 
the  applicable  IRF  cost-to-charge  ratio. 
In  addition,  as  proposed  under 
§412.84(i),  any  reconciliation  of  outlier 
payments  would  be  based  on  a  ratio  of 
costs  to  charges  computed  from  the 
relevant  cost  report  and  charge  data 
determined  at  the  time  the  cost  report 
coinciding  with  the  discharge  is  settled. 

(2)  As  proposed  for  acute  care 
hospitals  imder  the  IPPS  at  proposed 
§412.84(m)  in  the  March  4,  2003 
proposed  rule  (68  FR  10420),  we 
proposed  under  §  412.624(e)(4),  by 
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cross-referen(|ing  proposed  §412.84(m), 
that  IRF  outlifer  payments  may  be 
adjusted  to  adcount  for  the  time  value  of 
money  which  is  the  value  of  money 
during  the  time  period  it  was 
inappropriataly  held  by  the  IRF  as  an 
"overpaymera."  We  also  proposed  to 
adjust  outlier  payments  for  the  time 
value  of  mon*y  for  cases  that  are 
"imderpaid"  |o  the  IRF.  In  these  cases, 
the  adjustmer  t  would  result  in 
additional  pa  onents  to  the  IRF.  We 
proposed  thai  any  adjustment  would  be 
based  upon  a  widely  available  index  to 
be  establishec  in  advance  by  the 
Secretary,  anc  would  be  applied  from 
the  midpoint  jf  the  cost  reporting 
period  to  the  date  of  reconciliation. 

Comment:  A  few  commenters 
disagreed  with  the  proposed  policy  to 
adjust  outlier  pajTnents  to  account  for 
the  time  valu«  of  money. 

Response:  C  Outlier  payments  are 
extremely  sus  :eptibie  to  manipulation 
because  hospitals  set  their  own  level  of 
charges  and  ai  e  able  to  change  their 
charges  without  notification  to,  or 
review  by,  the  ir  fiscal  intermediary. 
Such  changes  by  a  hospital  directly 
affect  its  level  of  outlier  payments. 
Therefore,  eve  n  though  money  may  be 
recouped  if  th  j  outlier  payments  are 
reconciled,  thi>  hospital  would 
essentially  be  able  to  unilaterally 
increase  its  ch  arges  and  acquire  an 
interest-free  Ic  an  in  the  meantime.  For 
that  reason,  w  3  believe  it  is  appropriate 
and  we  are  finalizing  our  policy  to 
apply  an  adjuj  tment  for  the  time  value 
of  "overpaymdnts"  or  "underpayments" 
identified  at  tl  le  cost  report 
reconciliation 

Comment:  Some  commenters  believe 
that  the  adjustment  for  the  time  value  of 
money  should  be  set  at  a  point  other 
than  the  midpoint  of  the  cost  reporting 
period 

Response:  V  'e  believe  using  the 
midpoint  of  the  cost  reporting  year  is  an 
appropriate  pc  int  to  base  an  adjustment, 
as  proposed,  a  ad  results  in  an  average 
"overpayment  '  or  "underpayment"  that 
would  be  fair  i  o  use  as  part  of  the 
adjustment  cai  culation.  Specifically, 
using  the  mid]  loint  of  the  cost  reporting 
period  as  the  [  oint  to  base  an 
adjustment  foi  all  discharges  that  occiur 
during  a  given  cost  reporting  period  is 
appropriate  gi'  ^en  that  the  midpoint  is 
the  median  of  iie  time  period  for  all 
discharges.  As  we  stated  in  the 
proposed  rule,  we  proposed  that  IRF 
outlier  paymei  its  may  be  adjusted  to 
account  for  th(  time  value  of  money 
which  is  the  vi  due  of  money  during  the 
time  period  it  vas  inappropriately  held 
by  the  IRF  as  an  "overpayment."  We 
also  stated  tha  we  may  adjust  outlier 
payments  for  t  le  time  value  of  money 


for  cases  that  are  "imderpaid"  to  the 
IRF.  In  these  "underpayment"  cases,  the 
adjustment  will  result  in  additional 
pajonents  to  the  IRF.  Because  this 
adjustment  will  be  applicable  to  IRFs 
that  were  "overpaid,"  as  well  as  those 
IRFs  that  were  "underpaid."  we  believe 
applying  adjustments  from  the  midpoint 
of  the  cost  reporting  period  to  the  date 
of  reconciliation  is  reasonable.  Further, 
this  policy  is  consistent  with  the  final 
outlier  policy  stated  in  the  Jime  9,  2003 
IPPS  outlier  final  rule. 

We  proposed  to  add  a  provision  to  our 
regulations  to  provide  that  outlier 
payments  would  become  subject  to 
reconciliation  when  hospitals'  cost 
reports  are  settled.  Under  this  policy, 
outlier  payments  would  be  processed 
throughout  the  year  using  facility  cost- 
to-charge  ratios  based  on  the  best 
information  available  at  that  time.  We 
proposed  that  when  the  cost  report  is 
settled,  any  reconciliation  of  outlier 
payments  by  fiscal  intermediaries 
would  be  based,  on  facility  cost-to- 
charge  ratios  calculated  on  a  ratio  of 
costs  to  charges  computed  from  the  cost 
report  and  charge  data  determined  at  the 
time  the  cost  report  coinciding  with  the 
discharge  is  settled. 

This  process  would  require  some 
degree  of  recalculating  outlier  payments 
for  individual  claims.  It  is  not  possible 
to  distinguish,  on  an  aggregate  basis, 
how  much  a  hospital's  outlier  payments 
would  change  due  to  a  change  in  its 
cost-to-charge  ratios.  This  is  because,  in 
the  event  of  a  decline  in  a  cost-to-charge 
ratio,  some  cases  may  no  longer  qualify 
for  any  outlier  payments  while  other 
cases  may  qualify  for  lower  outlier 
payments.  Therefore,  the  only  way  to 
determine  acciu'ately  the  net  effect  of  a 
decrease  in  cost-to-charge  ratios  on  a 
hospital's  total  outlier  payments  is  to 
assess  the  impact  on  a  claim-by-claim 
basis.  Because  under  our  proposal, 
outlier  payments  would  be  based  on  the 
relationship  between  the  hospital's  costs 
and  charges  at  the  time  a  discharge 
occurred,  the  proposed  methodology 
would  ensure  that  when  the  final  outlier 
payments  were  made,  they  would  reflect 
an  accurate  assessment  of  the  actual 
costs  the  hospital  incurred.  Therefore, 
we  are  adopting  this  proposal  as  final. 

4.  Change  to  the  Methodology  for 
Calculating  the  Federal  Prospective 
Payment  Outlier  Payment 

Under  §412. 624(e)(4),  we  provide  for 
an  additional  payment  to  a  facility  if  its 
estimated  costs  for  a  patient  exceeds  a 
fixed  dollar  amount  (adjusted  for  area 
wage  levels  and  factors  to  account  for 
treating  low-income  patients  and  for 
rural  locations)  as  specified  by  CMS. 
The  additional  payment  equals  80 


percent  of  the  difference  between  the 
estimated  cost  of  the  patient  and  the 
sum  of  the  adjusted  Federal  prospective 
payment  computed  under  this  section 
and  the  adjusted  fixed  dollar  amount. 
Effective  for  discharges  on  or  after 
October  1,  2003,  additional  payments 
made  under  this  section  will  be  subject 
to  the  adjustments  at  §412.84(i)  except 
that  national  averages  will  be  used 
instead  of  statewide  averages.  Also 
effective  for  discharges  on  or  after 
October  1,  2003,  additional  payments 
made  under  this  section  will  also  be 
subject  to  adjustments  at  §412.84(m). 

Comment:  A  commenter  was 
concerned  about  the  discretion  given  to 
the  fiscal  intermediaries  that  would 
allow  them  to  reconcile  a  provider's 
outlier  payments  if  they  believe  the 
outlier  payments  are  significantly 
inaccurate. 

Response:  Although  CMS  imderstands 
the  commenter's  concerns  about 
discretion  given  to  the  fiscal 
intermediaries,  we  believe  that  it  is 
important  for  CMS  *to  have  the 
flexibility  to  respond  appropriately  in 
the  future  if  unforeseen  evidence  of 
manipulation  of  other  prospective 
payments  similar  to  that  of  IPPS  comes 
to  light.  Therefore,  we  will  provide 
guidance  to  the  fiscal  intermediaries 
with  respect  to  their  scope  of  discretion, 
as  well  as,  provide  them  with 
instructions  to  implement  all  revisions 
to  the  outlier  policy  contained  in  this 
final  rule. 

/.  Miscellaneous  Comment 

Comment:  We  received  a  comment 
expressing  a  concern  that  some 
providers  believe  that  recreational 
therapy  services  are  not  covered  by 
Medicare  and  that  the  costs  of  providing 
recreational  therapy  services  are  not 
included  in  the  IRF  PPS  rates. 

Response:  This  comment  is  not 
specifically  related  to  oiu'  proposed 
changes  to  the  IRF  PPS.  We  responded 
to  similar  comments  in  the  IPPS  January 
3,  1984  final  rule  (49  FR  242)  by  stating 
that  "Neither  the  implementation  of  the 
prospective  payment  system  nor  the 
criteria  for  excluding  certain  hospitals 
and  units  from  it  will  prohibit  the 
provision  of  recreational  therapy 
services  to  hospital  inpatients.  In 
particular,  the  absence  of  these  services 
from  the  list  of  rehabilitative  services  in 
rehabilitation  hospitals  emd  units  does 
not  indicate  that  Medicare  will  no 
longer  pay  for  them  in  those  hospitals 
and  units  that  provide  them.  On  the 
contrary,  these  services  will  continue  to 
be  covered  to  the  same  extent  they 
always  have  been  under  the  existing 
Medicare  policies."  Since  the 
publication  of  the  January  3,  1984  final 
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rule,  we  have  not  made  any  changes  to 
our  policies  that  would  preclude 
recreational  therapy  services  from  those 
covered  by  Medicare.  In  particular  the 
introduction  of  the  IRF  PPS  does  not 
change  this  fact.  Accordingly,  since 
recreational  therapy  services  were 
provided  in  the  IRF  base  period,  the 
costs  of  providing  these  covered 
services  are  included  in  standardized 
payment  amoiuit  upon  which  the  IRF 
PPS  rates  are  based. 

Vn.  Provisions  of  the  Final  Rule 

The  provisions  of  this  final  rule 
reflect  the  provisions  of  the  May  16, 
2003  proposed  rule,  except  as  noted 
elsewhere  in  this  preamble.  Following  is 
a  summary  of  the  major  changes  that  we 
have  made  in  this  final  rule,  either  in 
consideration  of  public  comments 
received  or  to  more  effectively 
implement  the  FY  2004  IRF  PPS. 

•  In  the  proposed  rule  we  proposed  a 
market  basket  increase  factor  of  3.3 
percent  for  FY  2004  IRF  1997  data.  In 
this  final  rule,  the  payment  rates  set 
forth  for  the  FY  2004  IRF  market  basket 
increase  factor  is  3.2  percent  using  1997 
data. 

•  As  indicated  in  the  May  16,  2003 
proposed  rule,  in  this  final  rule  we  are 
using  updated  FY  2004  IRF  market 
basket  index  data  from  1992  through 
1997  and  an  updated  FY  2004  IRF  labor- 
related  share  and  wage  indices  to 
update  the  IRF  PPS  rates  to  FY  2004. 
Because  any  adjustment  or  updates  to 
the  IRF  wage  index  made  under  section 
1886(j)(6)  of  the  Act  must  be  made  in  a 
budget  neutral  maimer  as  required  by 
statute,  we  amend  our  regulation  at 

§  412.624(e)(1). 

•  As  indicated  in  the  May  16,  2003 
proposed  rule,  we  finalize  changes  to 
the  methodology  for  determining  IRF 
payments  for  high-cost  outliers  to 
conform  our  policies  to  other  Medicare 
prospective  payment  systems  as 
appropriate.  In  this  final  rule  we  revise 
the  IRF  outlier  payment  methodology 
effective  for  discharges  on  or  after 
October  1 ,  2003  and  adopt  as  final  the 
continued  use  of  the  $11,211  threshold 
amount.  However,  a  ceiling  will  be 
applied  to  an  IRF's  cost-to-charge  ratios 
in  accordance  with  §  412.624(e)(4).  We 
will  continue  to  pay  outlier  cases  at  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  case  and  the 
outlier  threshold  and  assign  the 
applicable  national  average  for  new 
IRFs. 

•  Under  §41 2.624(e)(4),  we  provide 
for  an  additional  payment  to  a  facility 
if  its  estimated  costs  for  a  patient 
exceeds  a  fixed  dollar  amount  (adjusted 
for  area  wage  levels  and  factors  to 
account  for  treating  low-income  patients 


and  for  rural  locations)  as  specified  by 
us.  Effective  for  discharges  on  or  after 
October  1,  2003,  additional  payments 
made  imder  this  section  will  be  subject 
to  the  adjustments  at  §412.84(i)  except 
that  national  averages  will  be  used 
instead  of  statewride  averages.  Also 
effective  for  discharges  on  or  after 
October  1,  2003,  additional  payments 
made  under  this  section  will  also  be 
subject  to  adjustments  at  §  412.84(m). 

Vm.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  agencies  are  required  to 
provide  a  30-day  notice  in  the  Federal 
Register  and  solicit  public  conunent 
when  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  To  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  PRA  requires  that 
we  solicit  comments  on  the  following 
issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
bidden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  binden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  therefore  soliciting  public 
comment  on  each  of  these  issues  for  the 
proposed  information  collection 
requirements  discussed  below. 

Section  412.608    Patients' Rights 
Regarding  the  Collection  of  Patient 
Assessment  Data 

Under  this  section,  before  performing 
an  assessment  using  the  inpatient 
rehabilitation  facility  patient  assessment 
instrument,  a  clinician  of  the  inpatient 
rehabilitation  facility  must  give  a 
Medicare  inpatient  the  form  entitled 
"Privacy  Act  Statement — Health  Care 
Records"  and  the  simplified  plain 
language  description  of  the  Privacy  Act 
Statement — Hecilth  Care  Records,  which 
is  a  form  entitled  "Data  Collection 
Information  Sununary  for  Patients  in 
Inpatient  Rehabilitation  Facilities;"  the 
inpatient  rehabilitation  facility  must 
dociunent  in  the  Medicare  inpatient's 
clinical  record  that  the  Medicare 
inpatient  has  been  given  the  documents 
specified  in  this  section. 

The  biu-den  associated  with  this 
section  is  the  time  it  will  take  to 
document  that  the  patient  has  been 
given  the  requisite  forms.  We  estimate 


that  it  will  take  no  more  than  a  minute 
per  patient.  There  will  be  an  estimated 
390,000  admissions  per  year,  for  a  total 
of  6,500  hours  per  year. 

Section  412.614    Transmission  of 
Patient  Assessment  Data 

1 .  The  inpatient  rehabilitation  facility 
must  encode  and  transmit  data  for  each 
Medicare  Part  A  fee-for-service 
inpatient. 

These  information  collection 
requirements  associated  with  the  IRF 
PPS  are  ciurently  approved  by  OMB 
through  July  31,  2005  under  OMB 
number  0938-0842. 

2.  Under  paragraph  (e).  Exemption  to 
being  assessed  a  penalty  for 
transmitting  the  IRF-PAI  data  late,  CMS 
may  waive  the  penalty  specified  in 
paragraph  (d)  of  this  section.  To  assist 
CMS  in  determining  if  a  waiver  is 
appropriate  the  inpatient  rehabilitation 
facility  must  fully  document  the 
circiunstances  siurounding  the 
occurrence. 

Given  that  it  is  estimated  that  fewer 
than  10  instances  will  occuj  on  an 
annual  basis  to  necessitate  a  waiver,  this 
requirement  is  not  subject  to  the  PRA  as 
stipulated  under  5  CFR  1320.3(c). 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
information  collection  requirements  in 
§412.608  and  §412.614.  These 
requirements  are  not  effective  imtil  they 
have  been  approved  by  OMB. 

If  you  have  any  comments  on  any  of 
these  information  collection  and  record 
keeping  requirements,  please  mail  the 
original  and  3  copies  to  CMS  within  30 
days  of  this  publication  date  directly  to 
the  following: 

Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Office  of  Regulations  Development 
and  Issuances,  Reports  Clearance 
Officer,  7500  Seciuity  Boulevard, 
Baltimore,  MD  21244-1850.  Attn: 
Julie  Brown,  CMS-1474-P;  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Brenda  Aguilar,  CMS 
Desk  Officer. 
Comments  submitted  to  OMB  may  also 
be  emailed  to  the  following  address:  E- 
mail:  baguilai^omb. eop.gov;  or  faxed  to 
OMB  at  (202)  395-6974. 

K.  Regulatory  Impact  Analysis 

A.  Introduction 

The  August  7,  2001  IRF  PPS  final  rule 
(66  FR  41316)  established  the  IRF  PPS 
for  the  payment  of  inpatient  hospital 
services  furnished  by  a  rehabilitation 


hospital  or  re  labilitation  unit  of  a 
hospital  with  cost  reporting  periods 
beginning  on  or  after  January  1,  2002. 
We  incorpora  ted  a  number  of  elements 
into  the  IRF  FPS,  such  as  case-level 
adjustments,  ii  wage  adjustment,  an 
adjustment  fo  r  the  percentage  of  low- 
income  patients,  a  rural  adjustment,  and 
outlier  payments.  The  August  1,  2002 
IRF  PPS  notice  (67  FR  49928)  set  forth 
updates  of  the  IRF  PPS  rates  contained 
in  the  August  7,  2001  IRF  PPS  final  rule. 
The  purpose  <if  the  August  1,  2002  IRF 
PPS  notice  wi  s  only  to  provide  an 
update  to  the  IRF  payment  rates  for 
discharges  during  FY  2003.  This  final 
rule  provides  updated  IRF  PPS  rates  for 
discharges  that  occur  during  FY  2004  as 
well  as  makes  policy  changes  in  the  IRF 
PPS  system. 

In  constructing  these  impacts,  we  do 
not  attempt  to  predict  behavioral 
responses,  an(  I  we  do  not  make 
adjustments  fir  futiire  changes  in  such 
variables  as  discharges  or  case-mix.  We 
note  that  certain  events  may  combine  to 
limit  the  scopi  s  or  accuracy  of  our 
impact  analys;  s,  because  such  an 
analysis  is  future-oriented  and,  thus, 
susceptible  to  forecasting  errors  due  to 
other  changes  in  the  forecasted  impact 
time  period.  Same  examples  of  such 
possible  eventk  are  newly  legislated 
general  Medicare  program  funding 
changes  by  th(  Congress,  or  changes 
specifically  re  ated  to  IRFs.  In  addition, 
changes  to  the  Medicare  program  may 
continue  to  be  made  as  a  result  of  new 
statutory  prov:  sions.  Although  these 
changes  may  n  ot  be  specific  to  the  IRF 
PPS,  the  naturs  of  the  Medicare  program 
is  such  that  thi  t  changes  may  interact, 
and  the  compl  sxity  of  the  interaction  of 
these  changes  :ould  make  it  difficult  to 
predict  accura  ely  the  full  scope  of  the 
impact  upon  E  IFs. 

We  have  examined  the  impacts  of  this 
final  rule  as  rei  quired  by  Executive 
Order  12866  (September  1993, 
Regulatory  Pla  ining  and  Review),  the 
Regulatory  FIe<ibility  Act  (RFA), 
(September  16  1980,  Pub.  L.  96-354), 
section  1102(b  of  the  Social  Seciu-ity 
Act,  the  Unfun  ded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104-^),  and 
Executive  Orddr  13132. 

B.  Executive  O-der  12866 

Executive  Older  12866  directs 
agencies  to  ass  ;ss  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  inecessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  Iregulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  wifc  economically 


significant  effects  ($100  million  or 
more). 

In  this  final  rule,  we  are  using  an 
updated  FY  2004  IRF  market  basket 
index  and  an  updated  FY  2004  IRF 
labor-related  share  and  wage  indices  to 
update  the  IRF  PPS  rates  to  FY  2004.  as 
described  in  section  VII.  of  this  final 
rule.  By  updating  the  IRF  PPS  rates  to 
FY  2004,  we  estimate  that  the  overall 
cost  to  the  Medicare  program  for  IRF 
services  in  FY  2004  will  increase  by 
$187.3  million  over  FY  2003  levels.  The 
updates  to  the  IRF  labor-related  share 
and  wage  indices  are  made  in  a  budget 
neutral  manner.  Thus,  updating  the  IRF 
labor-related  share  and  the  wage  indices 
to  FY  2004  have  no  overall  effect  on 
estimated  costs  to  the  Medicare 
program.  Therefore,  this  estimated  cost 
to  the  Medicare  program  is  due  to  the 
application  of  the  updated  IRF  market 
basket  of  3.2  percent.  Because  the 
combined  distributional  effects  and  the 
cost  to  the  Medicare  program  are  greater 
than  $100  million,  this  final  rule  is 
considered  a  major  rule  as  defined 
above. 

C.  Regulatory  Flexibility  Act  (RFA)  and 
Impact  on  Small  Hospitals 

The  RFA  requires  agencies  to  analyze 
the  economic  impact  of  our  regulations 
on  small  entities.  If  we  determine  that 
the  regulation  will  impose  a  significant 
binden  on  a  substantial  number  of  small 
entities,  we  must  examine  options  for 
reducing  the  burden.  For  purposes  of 
the  RFA,  small  entities  include  small 
businesses,  nonprofit  organizations,  and 
governmental  agencies.  Most  hospitals 
are  considered  small  entities,  either  by 
nonprofit  status  or  by  having  receipts  of 
$6  million  to  $29  million  in  any  1  year. 
(For  details,  see  the  Small  Business 
Administration's  regulation  at  65  FR 
69432  that  set  forth  size  standards  for 
health  care  industries.)  Because  we  lack 
data  on  individual  hospital  receipts,  we 
cannot  determine  the  number  of  small 
proprietary  IRFs.  Therefore,  we  assiune 
that  all  IRFs  are  considered  small 
entities  for  the  purpose  of  the  analysis 
that  follows.  Medicare  fiscal 
intermediaries  and  carriers  are  not 
considered  to  he  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

The  provisions  of  this  final  rule 
represent  a  3.2  percent  increase  to  the 
Federal  PPS  rates.  We  do  not  expect  an 
incremental  increase  of  3.2  percent  to 
the  Medicare  Federal  rates  to  have  a 
significant  effect  on  the  overall  revenues 
of  IRFs.  Most  IRFs  are  units  of  hospitals 
that  provide  many  different  types  of 
services  (for  example,  acute  care, 
outpatient  services)  and  the 
rehabilitation  component  of  their 


business  is  relatively  minor  in 
comparison.  In  addition,  IRFs  provide 
services  to  (and  generate  revenues  fi-om) 
patients  other  than  Medicare 
beneficiaries.  Accordingly,  we  certify 
that  this  final  rule  will  not  have  a 
significant  impact  on  small  entities. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  final  rule  that  will  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  pmposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  (MSA) 
and  has  fewer  than  100  beds. 

This  final  rule  will  not  have  a 
significant  impact  on  the  operations  of 
small  riiral  hospitals.  As  indicated 
above,  the  provisions  of  this  final  rule 
represent  a  3.2  percent  increase  to  the 
Federal  PPS  rates.  In  addition,  we  do 
not  expect  an  incremental  increase  of 
3.2  percent  to  the  Federal  rates  to  have 
a  significant  effect  on  overall  revenues 
or  operations  since  most  rural  hospitals 
provide  many  different  types  of  services 
(for  example,  acute  care,  outpatient 
services)  and  the  rehabilitation 
component  of  their  business  is  relatively 
minor  in  comparison.  Accordingly,  we 
certify  that  this  final  rule  will  not  have 
a  significant  impact  on  the  operations  of 
small  rural  hospitals. 

D.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  at  least  $110  million. 
This  final  rule  will  not  have  a 
substantial  effect  on  the  governments 
mentioned  nor  will  it  affect  private 
sector  £osts. 

E.  Executive  Order  13132 

We  examined  this  final  rule  in 
accordance  with  Executive  Order  13132 
and  determined  that  it  will  not  have  a 
substantial  impact  on  the  rights,  roles, 
or  responsibilities  of  State,  local,  or 
tribal  governments. 

F.  Overall  Impact 

For  the  reasons  stated  above,  we  have 
not  prepared  an  analysis  under  the  RFA 
and  section  1102(b)  of  the  Act  because 
we  have  determined  that  this  final  rule 
will  not  have  a  significant  impact  on 
small  entities  or  the  operations  of  small 
rural  hospitals. 
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G.  Anticipated  Effects  of  the  Final  Rule 

We  discuss  below  the  impacts  of  this 
final  rule  on  the  Federal  budget  and  on 
IRFs. 

1 .  Budgetary  Impact 

Section  1886(j)(3)(C)  of  the  Act 
requires  annual  updates  to  the  IRF  PPS 
payment  rates.  Section  1886(j)(6)  of  the 
Act  requires  the  Secretary  to  adjust  or 
update  the  labor-related  share  and  the 
wage  indices  or  the  labor-related  share 
and  the  wage  indices  applicable  to  IRFs 
not  later  than  October  1,  2001  and  at 
least  every  36  months  thereafter.  We 
project  that  updating  the  IRF  PPS  for 
discharges  occiuring  on  or  after  October 

1,  2003  and  before  October  1,  2004,  will 
cost  the  Medicare  program  $187.3 
million.  The  updates  to  the  IRF  labor- 
related  share  and  wage  indices  are  made 
in  a  budget  neutral  manner.  Thus, 
updating  the  IRF  labor-related  share  and 
the  wage  indices  to  FY  2004  will  have 
no  overall  effect  on  estimated  costs  to 
the  Medicare  program.  Therefore,  this 
estimated  cost  to  the  Medicare  program 
is  due  to  the  application  of  the  updated 
IRF  market  basket  of  3.2  percent. 

2.  Impact  on  Providers 

For  the  impact  analyses  shown  in  the 
August  7,  2001  IRF  PPS  final  rule,  we 
simulated  payments  for  1 ,024  facilities. 
To  construct  the  impact  analyses  set 
forth  in  this  final  rule,  we  use  the  latest 
available  data.  For  the  most  part,  we 
used  1998  and  1999  Medicare  claims 
and  FIM  data  for  the  same  facilities  that 
were  used  in  constructing  the  impact 
analyses  provided  in  the  August  7,  2001 
IRF  PPS  final  rule  (66  FR  41364  tfirough 
41365,  and  41372)  which  was  effective 
for  cost  reporting  periods  beginning  on 
or  after  January  1,  2002.  We  do  not  have 
enough  post-IRF  PPS  data  to  develop 


the  distributional  impact  on  providers. 
Further,  we  will  need  a  sufficient 
amount  of  these  data  to  be  able  to  rely  " 
on  them  as  the  basis  for  the  impact 
analysis.  Because  IRFs  began  to  be  paid 
imder  the  IRF  PPS  based  on  their  cost 
report  start  date  that  occurred  on  or  after 
January  1,  2002,  sufficient  Medicare 
claims  data  will  not  be  available  for 
those  facilities  whose  cost  report  start 
date  occurs  later  in  the  calendar  year. 
The  estimated  distributional  impacts 
among  the  various  classifications  of 
IRFs  for  discharges  occurring  on  or  after 
October  1,  2003  and  before  October  1, 
2004  is  reflected  in  Chart  8.— Projected 
Impact  of  FY  2004  Update— of  this  final 
rule.  These  impacts  reflect  the  updated 
IRF  wage  adjustment  and  the 
application  of  the  3.2  percent  IRF 
market  basket  increase. 

3.  Calculation  of  the  Estimated  FY  2003 
IRF  Prospective  Payments 

To  estimate  payments  under  the  IRF 
PPS  for  FY  2003,  we  multiplied  each 
facility's  case-mix  index  by  the  facility's 
number  of  Medicare  discharges,  the  FY 
2003  standardized  payment  amount,  the 
applicable  FY  2003  labor-related  share 
and  wage  indices,  a  low-income  patient 
adjustment,  and  a  rural  adjustment  (if 
applicable).  The  adjustments  include 
the  following: 

The  wage  adjustment,  calculated  as 
follows: 

(.27605  +  (.72395  X  FY  2003  Wage 
Index)). 
The  disproportionate  share 
adjustment,  calculated  as  follows: 
(1  +  Disproportionate  Share  Percentage) 
raised  to  the  power  of  .4838). 
The  nu-al  adjustment,  if  applicable, 
calculated  by  multiplying  payments  by 
1.1914. 


4.  Calculation  of  the  Proposed  Estimated 
FY  2004  IRF  Prospective  Payments 

To  calculate  FY  2004  payments,  we 
use  the  payment  rates  described  in  this 
final  rule  thai  reflect  the  3.2  percent 
market  basket  increase  factor  using  the 
FY  2004  labor-related  share  and  wage 
indices,  a  low-income  patient 
adjustment,  and  a  rural  adjustment  (if 
applicable).  The  adjustments  include 
the  following: 

The  wage  adjustment,  calculated  as 
follows: 

(.27474  +  (.72526  x  FY  2004  Wage 
Index)). 

The  disproportionate  share 
adjustment,  calculated  as  follows: 

(1  +  Disproportionate  Share  Percentage) 
raised  to  the  power  of  .4838). 

The  nnal  adjustment,  if  applicable, 
calculated. by  multiplying  payments  by 
1.1914. 

Chart  8.— Projected  Impact  of  FY  2004 
Update  illustrates  the  aggregate  impact 
of  the  estimated  FY  2004  updated 
payments  among  the  various 
classifications  of  facilities  compared  to 
the  estimated  IRF  PPS  payment  rates 
applicable  for  FY  2003.  The  first 
column.  Facility  Classification, 
identifies  the  type  of  facility.  The 
second  column  identifies  the  number  of 
facilities  for  each  classification  type, 
and  the  third  colunm  lists  the  number 
of  cases.  The  fourth  column  indicates 
the  impact  of  the  budget  neutral  wage 
adjustment.  The  last  column  reflects  the 
combined  changes  including  the  update 
to  the  FY  2003  payment  rates  by  3.2 
percent  and  the  budget  neutral  wage 
adjustment  (including  the  FY  2004 
labor-related  .share  and  the  FY  2004 
wage  indices). 


Chart  8.— Projected  Impact  of  FY  2004  Update 
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Chart  8.— Projected  Impact  of  FY  2004  Update— Continued 
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Subpart  B— Hospital  Services  Subject 
to  and  Excluded  From  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  Inpatient  Capital- 
Related  Costs 

■  2.  In  §  412.20,  the  following  changes 
are  made: 

■  A.  Redesignate  paragraph  (b)  as 
paragraph  (b)(1). 

■  B.  Add  paragraph  (b)(2)  to  read  as 
follows: 

§  41 2.20    Hospital  services  subject  to  the 
prospective  payment  systems. 

***** 

(b)  *   *   * 

(2)  CMS  will  not  pay  for  services 
under  Subpart  P  of  this  part  if  the 
services  are  paid  for  by  a  health 
maintenance  organization  (HMO)  or 
competitive  medical  plan  (CMP)  that 
elects  not  to  have  CMS  make  payments 
to  an  inpatient  rehabilitation  facility  for 
services,  which  are  inpatient  hospital 
services,  furnished  to  the  HMO's  or 
CMP's  Medicare  enrollees,  as  provided 
under  part  417  of  this  chapter. 
***** 

■  3.  In  §  412.22,  the  following  changes 
are  made: 

■  A.  Revise  paragraph  (h)(2) 
introductory  text. 

■  B.  Remove  and  reserve  paragraph 
(h)(6). 

■  C.  Add  paragraph  (h)(7). 

The  revisions  and  addition  read  as 
follows: 

§  41 2.22    Excluded  hospitals  and  hospital 
units:  General  rules. 

***** 

(h)*  *  * 

(2)  Except  as  provided  in  paragraphs 
(h)(3),  (h)(6),  and  (h)(7)  of  this  section, 
effective  for  cost  reporting  periods 


begiiming  on  or  after  October  1,  1999,  a 
hospital  that  has  a  satellite  facility  must 
meet  the  following  criteria  in  order  to  be 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  systems 
for  any  period: 
***** 

(6)  [Reserved] 

(7)  The  provisions  of  paragraph 
(h)(2)(i)  of  this  section  do  not  apply  to 
any  inpatient  rehabilitation  facility  that 
is  subject  to  the  inpatient  rehabilitation 
facility  prospective  payment  system 
under  subpart  P  of  this  part,  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003. 

■  4.  In  §  412.25,  the  following  changes 
are  made: 

■  A.  Revise  paragraph  (e)(2)  introductory 
text. 

■  B.  Add  paragraph  (e)(5). 

The  revision  and  addition  read  as 
follows: 

§412.25    Excluded  hospital  units:  Common 
requirements. 

***** 

(e)  *   *   * 

(2)  Except  as  provided  in  paragraphs 
(e)(3)  and  (e)(5)  of  this  section,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  1999,  a  hospital  that 
has  a  satellite  facility  must  meet  the 
following  criteria  in  order  to  be 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  systems 
for  any  period: 
***** 

(5)  The  provisions  of  paragraph 
(e)(2)(i)  of  this  section  do  not  apply  to 
any  inpatient  rehabilitation  facility  that 
is  subject  to  the  inpatient  rehabilitation 
facility  prospective  payment  system 
under  subpart  P  of  this  part,  effective  for 
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cost  reporting  periods  beginning  on  or 
after  October  1,  2003. 

***** 

■  5.  In  §  412.29,  revise  paragraph  (a)(2)  to 
read  as  follows: 

§412.29    Excluded  rehabllitatiorriir>its: 
Additional  requirements. 

(a)  *  *   * 

(2)  Converted  units  imder  §  412.30(c). 

***** 

■  6.  In  §  412.30,  the  following  changes 
are  made: 

■  A.  Revise  paragraph  (b)(3). 

■  B.  Revise  paragraph  (d)(2)(i). 

§  41 2.30    Exclusion  of  new  rehabilitation 
units  and  expansion  of  units  already 
excluded. 

(b)*  *  * 

(3)  The  written  certification  described 
in  paragraph  (b)(2)  of  this  section  is 
effective  for  the  first  full  cost  reporting 
period  during  which  the  unit  is  used  to 
provide  hospital  inpatient  care. 
***** 

(d)  *  *  * 

(2)  Conversion  of  existing  bed 
capacity. 

(i)  Bed  capacity  is  considered  to  be 
existing  bed  capacity  if  it  does  not  meet 
the  definition  of  new  bed  capacity 
under  paragraph  (d)(1)  of  this  section. 


Subpart  P — Prospective  Payment  for 
Inpatient  Rehabilitation  Hospitals  and 
Rehabilitation  Units 

■  7.  In  §  412.602,  republish  the 
introductory  text  and  revise  the 
definition  of  "Discharge"  to  read  as 
follows: 

§412.602    Definitions. 

As  used  in  this  subpart — 

***** 

Discharge.  A  Medicare  patient  in  an 
inpatient  rehabilitation  facility  is 
considered  discharged  when — 

(1)  The  patient  is  formally  released 
from  the  inpatient  rehabilitation  facility; 
or 

(2)  The  patient  dies  in  the  inpatient 
rehabilitation  facility. 
***** 

■  8.  In  §  412.604(a)(2),  revise  the 
introductory  text  to  read  as  follows: 

§412.604    General  requirements. 

(a)  *  *  * 

(2)  If  an  inpatient  rehabilitation 
facility  fails  to  comply  fully  with  these 
conditions  with  respect  to  inpatient 
hospital  services  furnished  to  one  or 
more  Medicare  Part  A  fee-for-service 
beneficiaries,  CMS  or  its  Medicare  fiscal 
intermediary  may,  as  appropriate — 


■  9.  Section  412.608  is  revised  to  read  as 
follows: 

§  41 2.608    Patients'  rights  regarding  the 
collection  of  patient  assessment  data. 

(a)  Before  performing  an  assessment 
using  the  inpatient  rehabilitation  facility 
patient  assessment  instrument,  a 
clinician  of  the  inpatient  rehabilitation 
facility  must  give  a  Medicare 
inpatient — 

(1)  The  form  entitled  "Privacy  Act 
Statement — Health  Care  Records";  and 

(2)  The  simplifi.ed  plcdn  language 
description  of  the  Privacy  Act 
Statement — Health  Care  Records  which 
is  a  form  entitled  "Data  Collection 
Information  Summary  for  Patients  in 
Inpatient  Rehabilitation  Facilities." 

(b)  The  inpatient  rehabilitation 
facility  must  document  in  the  Medicare 
inpatient's  clinical  record  that  the 
Medicare  inpatient  has  been  given  the 
documents  specified  in  paragraph  (a)  of 
this  section. 

(c)  By  giving  the  Medicare  inpatient 
the  forms  specified  in  paragraph  (a)  of 
this  section  the  inpatient  rehabilitation 
facility  will  inform  the  Medicare  patient 
of— 

(1)  Their  privacy  rights  under  the 
Privacy  Act  of  1974  and  45  CFR 
5b.4(a)(3);  and 

(2)  The  following  rights: 

(i)  The  right  to  be  informed  of  the 
purpose  of  the  collection  of  the  patient 
assessment  data; 

(ii)  The  right  to  have  the  patient 
assessment  information  collected  be 
kept  confidential  and  secure; 

(iii)  The  right  to  be  informed  that  the 
patient  assessment  information  will  not 
be  disclosed  to  others,  except  for 
legitimate  purposes  allowed  by  the 
Federal  Privacy  Act  and  Federal  and 
State  regulations; 

(iv)  The  right  to  refuse  to  answer 
patient  assessment  questions;  and 

(v)  The  right  to  see,  review,  and 
request  changes  on  his  or  her  patient 
assessment. 

(d)  The  patient  rights  specified  in  this 
section  are  in  addition  to  the  patient 
rights  specified  in  §82.13  of  this 
chapter. 

■  10.  In  §  412.610,  revise  paragraph 
(c)(l)(i)(C)  to  read  as  follows: 

§  41 2.61 0    Assessment  schedule. 

***** 

(c)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

(C)  Must  be  completed  by  the 
calendar  day  that  follows  the  admission 
assessment  reference  day. 
***** 

■  11.  In  §  412.614,  the  following  changes 
are  made: 


■  A.  Revise  the  introductory  text  to 
paragraph  (a). 

■  B.  Add  a  new  paragraph  (a)(3). 

■  C.  Add  a  new  paragraph  (e). 

The  revision  and  additions  read  as 
follows: 

§  41 2.61 4    Transmission  of  patient 
assessment  data. 

(a)  Data  format.  General  rule.  The 
inpatient  rehabilitation  facility  must  . 
encode  and  transmit  data  for  each 
Medicare  Part  A  fee-for-service 
inpatient — 
***** 

(3)  Exception  to  the  general  rule. 
When  the  inpatient  rehabilitation 
facility  does  not  submit  claim  data  to 
Medicare  in  order  to  be  paid  for  any  of 
the  services  it  furnished  to  a  Medicare 
Part  A  fee-for-service  inpatient,  the 
inpatient  rehabilitation  facility  is  not 
required  to,  but  may,  transmit  to 
Medicare  the  inpatient  rehabilitation 
facility  patient  assessment  data 
essociated  with  the  services  furnished  to 
that  same  Medicare  Part  A  fee-for- 
service  inpatient. 
*        *        *        *  •      * 

(e)  Exemption  to  being  assessed  a 
penalty  for  transmitting  the  IRF-PAI 
data  late.  CMS  may  waive  the  penalty 
specified  in  paragraph  (d)  of  this  section 
when,  due  to  an  extraordinary  situation 
that  is  beyond  the  control  of  an 
inpatient  rehabilitation  facility,  the 
inpatient  rehabilitation  facility  is  unable 
to  transmit  the  patient  assessment  data 
in  accordance  with  paragraph  (c)  of  this 
section.  Only  CMS  can  determine  if  a 
situation  encountered  by  an  inpatient 
rehabilitation  facility  is  extraordinary 
and  qualifies  as  a  situation  for  waiver  of 
the  penalty  specified  in  paragraph  (d)(2) 
of  this  section.  An  extraordinary 
situation  may  be  due  to,  but  is  not 
limited  to,  fires,  floods,  earthquakes,  or 
similar  unusual  events  that  inflict 
extensive  damage  to  an  inpatient 
rehabilitation  facility.  An  extraordinary 
situation  may  be  one  that  produces  a 
data  transmission  problem  that  is 
beyond  the  control  of  the  inpatient 
rehabilitation  facility,  as  well  as  other 
situations  determined  by  CMS  to  be 
beyond  the  control  of  the  inpatient 
rehabilitation  facility.  An  extraordinary 
situation  must  be  fully  documented  by 
the  inpatient  rehabilitation  facility. 

■  12.  In  §  412.624,  the  following  changes 
are  made: 

■  A.  Revise  paragraph  (c). 

■  B.  Revise  paragraph  (d). 

■  C.  Revise  paragraph  (e)(1). 

■  D.  Revise  paragraph  (e)(4). 
The  revisions  read  as  follows: 
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§  41 2.624    Methodology  for  calculating  the 
Federal  prospective  payment  rates. 

***** 

(c)  Determlfning  the  Federal 
prospective  iayment  rates.  (1)  General. 
The  Federal  prospective  payment  rates 
will  be  established  using  a  standard 
payment  amount  referred  to  as  the 
standard  payment  conversion  factor. 
The  standard  payment  conversion  factor 
is  a  standard:  zed  payment  amoimt 
based  on  avei  age  costs  from  a  base  year 
that  reflects  t  le  combined  aggregate 
effects  of  the  weighting  factors,  various 
facility  and  c  ise  level  adjustments,  and 
other  adjustn  ents. 

(2)  Update  the  cost  per  discharge. 
CMS  applies  the  increase  factor 
described  in  )aragraph  (a)(3)  of  this 
section  to  the  facility's  cost  per 
discharge  det  srmined  under  paragraph 
(b)  of  this  sec  ion  to  compute  the  cost 
per  discharge  for  fiscal  year  2002.  Based 
on  the  updatf  d  cost  per  discharge,  CMS 
estimates  the  payments  that  would  have 
been  made  to  the  facility  for  fiscal  year 
2002  under  pul  413  of  this  chapter 
without  regar  d  to  the  prospective 
payment  systi  sm  imp^^mented  under 
this  subpart. 

(3)  Computition  of  the  standard 
payment  conversion  factor.  The 
standard  payi  lent  conversion  factor  is 
computed  as :  ollows: 

(i)  Forfisca '  year  2002.  Based  on  the 
updated  costs  per  discharge  and 
estimated  pay  ments  for  fiscal  year  2002 
determined  ir  paragraph  (c)(2)  of  this 
section,  CMS  computes  a  standard 
payment  con\;  ersion  factor  for  fiscal 
year  2002,  as  specified  by  CMS,  that 
reflects,  as  ap  jropriate,  the  adjustments 
described  in  p  aragraph  (d)  of  this 
section. 

(ii)  Forfiscc  1  years  after  2002.  The 
standard  payn  lent  conversion  factor  for 
fiscal  years  afler  2002  will  be  the 
standardized  |  layments  for  the  previous 
fiscal  year  up(  ated  by  the  increase 
factor  described  in  paragraph  (a)(3)  of 
this  section,  iijcluding  adjustments 
described  in  paragraph  (d)  of  this 
section  as  app  ropriate. 


(4)  Determining  the  Federal 
prospective  payment  rate  for  each  case- 
mix  group.  The  Federal  prospective 
payment  rates  for  each  case-mix  group 
is  the  product  of  the  weighting  factors 
described  in  §  412.620(b)  and  the 
standard  payment  conversion  factor 
described  in  paragraph  (c)(3)  of  this 
section. 

(d)  Adjustments  to  the  standard 
payment  conversion  factor.  The 
standard  payment  conversion  factor 
described  in  paragraph  (c)(3)  of  this 
section  will  be  adjusted  for  the 
following: 

(1)  Outlier  payments.  CMS  determines 
a  reduction  factor  equal  to  the  estimated 
proportion  of  additional  outlier 
payments  described  in  paragraph  (e)(4) 
of  this  section. 

(2)  Budget  neutrality.  CMS  adjusts  the 
Federal  prospective  payment  rates  for 
fiscal  year  2002  so  that  aggregate 
payments  under  the  prospective 
payment  system,  excluding  any 
additional  payments  associated  with 
elections  not  to  be  paid  under  the 
transition  period  methodology  imder 

§  412.626(b),  are  estimated  to  equal  the 
amount  that  would  have  been  made  to 
inpatient  rehabilitation  facilities  under 
part  413  of  this  chapter  without  regard 
to  the  prospective  payment  system 
implemented  under  this  subpart. 

(3)  Coding  and  classification  changes. 
CMS  adjusts  the  standard  payment 
conversion  factor  for  a  given  year  if 
CMS  determines  that  revisions  in  case- 
mix  classifications  or  weighting  factors 
for  a  previous  fiscal  year  (or  estimates 
that  those  revisions  for  a  future  fiscal 
year)  did  result  in  (or  would  otherwise 
result  in)  a  change  in  aggregate 
payments  that  are  a  result  of  changes  in 
the  coding  or  classification  of  patients 
that  do  not  reflect  real  changes  in  case- 
mix. 

(e)  Calculation  of  the  adjusted  Federal 
prospective  payment. 

(1)  Adjustment  for  area  wage  levels. 
The  labor  portion  of  a  facility's  Federal 
prospective  payment  is  adjusted  to 
account  for  geographical  differences  in 
the  area  wage  levels  using  an 


appropriate  wage  index.  The  application 
of  the  wage  index  is  made  on  the  basis 
of  the  location  of  the  facility  in  an  urban 
or  rural  area  as  defined  in  §  412.602. 
Adjustments  or  updates  to  the  wage  data 
used  to  adjust  a  facility's  Federal 
prospective  payment  rate  under 
paragraph  {e)(l)  of  this  section  will  be 
made  in  a  budget  neutral  manner.  CMS 
determines  a  budget  neutral  wage 
adjustment  factor,  based  on  any 
adjustment  or  update  to  the  wage  data, 
to  apply  to  the  standard  payment 
conversion  factor. 
***** 

(4)  Adjustment  for  high-cost  outliers. 
CMS  provides  for  an  additional 
payment  to  an  inpatient  rehabilitation 
facility  if  its  estimated  costs  for  a  patient 
exceeds  a  fixed  dollar  amount  (adjusted 
for  area  wage  levels  and  factors  to 
account  for  treating  low-income  patients 
and  for  rural  locations)  as  specified  by 
CMS.  The  additional  payment  equals  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  patient  and  the 
sum  of  the  adjusted  Federal  prospective 
payment  computed  under  this  section 
and  the  adjusted  fixed  dollar  amount. 
Effective  for  discharges  occurring  on  or 
after  October  1,  2003,  additional 
payments  made  under  this  section  will 
be  subject  to  the  adjustments  at 
§412.84(i),  except  that  national  averages 
will  be  used  instead  of  statewide 
averages.  Effective  for  discharges 
occiu'ring  on  or  after  October  1,  2003, 
additional  payments  made  under  this 
section  will  also  be  subject  to 
adjustments  at  §  412.84(m). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical    . 
Insurance  Program) 

Dated:  July  16,  2003. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  G- 
Medicaid  Services. 

Approved:  July  22,  2003. 

Tommy  G.  Thompson, 

Secretary. 
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PRIVACY  ACT  STATEMENT  -  HEALTH  CARE  RECORDS 

THIS  STATEMENT  GIVES  YOU  NOTICE  REQUIRED  BY  LAW  (the  Privtcy  Act  of  1974). 

THIS  STATEMENT  IS  NOT  A  CONSENT  FORM.  IT  WILL  NOT  BE  USED  TO  RELEASE  OR  TO  USE  YOUR  HEALTH  CARE  INFORMATION. 

I     AUTHORITY  FOR  COLLECTION  OF  YOUR  INFORMATION,  INCLUDING  YOUR  SOCIAL  SECURITY  NUMBER.  AND  WHETHER 
OR  NOT  YOU  ARE  REQUIRED  TO  PROVIDE  INFORMATION  FOR  THIS  ASSESSMENT.  Section  ll«2(«),  1 154,  l»l(i), 
1864,  I86S.  1866, 1871,  I886(J)  of  tbe  Social  Security  Act 

Medicare  participating  inpatient  rehabilitation  facilities  must  do  a  complete  assessment  that  accurately  reflects  your 
current  clinical  status  and  includes  information  that  can  be  used  to  show  your  progress  toward  your  rehabilitation 
goals.  The  inpatient  rehabilitation  facility  must  use  the  Inpatient  Rehabilitation  Facility-Patient  Assessment 
Instnjment  (IFR-PAI)  as  part  of  that  assessment,  when  evaluating  your  clinical  status.  The  IRF-PAI  must  be  used 
to  assess  every  Medicare  Part  A  fee-for-senflce  inpatient,  and  it  may  be  used  to  assess  other  types  of  inpatients. 
This  information  will  be  used  by  the  Centers  for  Medicare  &  Medicaid  Services  (CMS)  to  be  surethat  the  inpatient 
rehabilitation  facility  Is  paid  appropriately  for  the  services  that  they  fumish  you,  and  to  help  evaluate  that  the 
inpatient  rehabilitation  facility  meets  quality  standards  and  gives  appropriate  health  care  to  Its  patients.  You  have 
the  right  to  refuse  to  provide  Information  to  the  Inpatient  rehabilitation  facility  for  the  assessnnent.  Infomfiabon 
provided  to  the  federal  government  for  this  assessnnent  is  protected  under  the  Federal  Privacy  Act  of  1974  and  the 
IRF-PAI  System  of  Records.  You  have  the  right  to  see,  copy,  review,  and  request  correction  of  Inaccurate  or 
missing  personal  health  infomrnation  in  the  IRF-PAI  System  of  Records. 

II.  PRINCIPAL  PURPOSES  FOR  WHICH  YOUR  INFORMATION  IS  INTENDED  TO  BE  USED 

The  infonnation  collected  will  be  entered  Into  the  IRF-PAI  System  No.  09-70-1518.  Your  health  care  infomiatlon  in 
the  IRF-PAI  System  of  Records  will  be  used  for  the  following  purposes: 

•  support  the  IRF  prospective  payment  system  (PPS)  for  payment  of  the  IRF  Medicare  Part  A  fee-for-services 
fumished  by  the  IRF  to  Medicare  beneficiaries; 

•  help  validate  and  refine  the  Medicare  IRF-PPS 

•  study  and  help  ensure  the  quality  of  care  provided  by  IRFs; 

•  enable  CMS  and  Its  agents  to  provide  IRFs  with  data  for  their  quality  assurance  and  ultimately  quality 
improvement  activities; 

•  support  agencies  of  the  State  govemment ,  deeming  organizations  or  accrediting  agenaes  to  determine, 
evaluate  and  assess  overall  effectiveness  and  quality  of  IRF  services  provided  In  ttie  State; 

•  provide  Information  to  consumers  to  allow  them  to  make  better  informed  selections  of  providers; 

•  support  regulatory  and  policy  functions  performed  within  the  IRF  or  by  a  contractor  or  consultant; 

•  support  constituent  requests  made  to  a  Congressional  representative; 

•  support  litigation  involving  the  facility; 

•  support  research  on  the  utilization  and  quality  of  Inpatient  rehabilitation  services;  as  well  as,  evaluation,  or 
epidemloioglcal  projects  related  to  the  prevention  of  disease  or  disability,  or  the  restoration  or  nnaintenance  of 
health  for  understanding  and  Improving  payment  systems. 

III.  ROUTINE  USES 

These  "routine  uses"  specify  the  circumstances  when  the  Centers  for  Medicare  &  Medicaid  Sen^lces  may  release 
.  your  Information  from  the  IRF-PAI  System  of  Records  without  your  consent.  Each  prospective  recipient  must  agree 
in  writing  to  ensure  the  continuing  confidentiality  and  security  of  your  information.  Disclosures  ot  protected  health 
information  authorized  by  these  routine  uses  may  t>e  made  only  If,  and  as,  pennitted  or  required  by  the  Standards 
for  Privacy  of  Individually  Identifiable  Health  Information.'  (45  CFR  Parts  160  and  164),  Disclosures  of  the 
Information  may  be  to: 

1 .  To  agency  contractors  or  consultants  who  have  been  contracted  by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this  system  of  records  and  who  need  to  have  access  to  the  records  in 
order  to  perform  the  activity; 

2.  To  a  Peer  Review  Organization  (PRO)  in  order  to  assist  the  PRO  to  perfonn  Titie  XI  and  TitJe  XVIII- 
functions  relating  to  assessing  and  Improving  IRF  quality  of  care.  PROs  will  wortc  with  IRFs  to  implement 
quality  improvement  programs,  provide  consultation  to  CMS,  its  contiBCtors,  and  to  State  agencies; 

3.  To  anottier  Federal  or  State  agency: 

a.  To  contribute  to  the  accuracy  of  CMS's  proper  payment  of  Medicare  benefits, 

b.  To  enable  such  agency  to  administer  a  Federal  health  benefits  program,  or  as  necessary  to 
enable  such  agency  to  fulfill  a  requirement  of  a  Federal  statute  or  regulation  that  Implements  a 
health  benefits  program  funded  in  whole  or  in  part  with  Federal  funds,  or 
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c. 


5. 


b. 
c. 
d. 


9. 


10. 


To  improve  the  state  survey  process  for  investigation  of  complains  related  to  health  and  safety 

or  quality  of  care  and  to  implement  a  more  outcome  oriented  survey  and  certification  program. 
To  an  individual  or  organization  for  a  research,  evaluation,  or  epidemiological  projects  related  to  the 
prevention  of  disease  or  disability,  the  restoration  or  maintenance  of  health  epidemiological  or  for 
understanding  and  improving  payment  projects. 

To  a  member  of  Congress  or  to  a  congressional  staff  member  in  response  to  a  inquiry  of  the 
Congressional  Office  made  at  the  written  request  of  the  constituent  about  wtwrn  the  record  is  maintained. 
To  the  Department  of  Justice  (DOJ),  court  or  adjudicatory  body  when: 
a.     The  agency  or  any  component  thereof;  or 

Any  employee  of  the  agency  in  his  or  her  official  capacity;  or 
•  Any  employee  of  the  agency  in  his  or  her  individual  capacity  where  the  employee;  or 

The  United  States  Government;  is  a  party  to  litigation  or  has  an  interest  in  such  litigation,  and 

by  careful  review,  CMS  determines  that  the  records  are  both  relevant  and  necessary  to  the 

litigation  and  the  use  of  such  records  by  the  DOJ,  court  or  adjudicatory  body  is  compatible  with 

the  purpose  for  which  the  agency  collected  the  records. 
To  a  CMS  contractor  (including,  but  not  necessarily  limited  to  fiscal  intermediaries  and  earners)  that 
assists  in  the  administration  of  a  CMS-administered  health  benefits  program,  or  to  a  grantee  of  a  CMS- 
administered  grant  program,  when  disclosure  is  deemed  reasonably  necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine,  prosecute,  sue  with  respect  to,  defend  against,  con-ect,  remedy,  or 
otherwise  combat  fraud  or  abuse  in  such  program. 

To  another  Federal  agency  or  to  an  instrumentality  of  any  govemmental  jurisdiction  within  or  under  the 
control  of  the  United  States  (including  any  State  or  local  govemmental  agency),  that  administers,  or  that 
has  the  authority  to  investigate  potential  fraud  or  abuse  in  whole  or  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonable  necessary  by  CMS  to  prevent,  deter,  discover,  detect,  investigate, 
examine,  prosecute,  sue  with  respect  to,  defend  against,  con-ect,  remedy,  or  otherwise  combat  frauds  or 
atMJse  in  such  programs: 

To  a  national  accrediting  organization  that  has  been  approved  for  deeming  authority  for  Medicare 
requirements  for  inpatient  rehabilitation  services  (i.e.,  the  Joint  Commission  for  the  Accreditation  of 
Healthcare  Organizations,  the  American  Osteopathic  Association  and  the  Commission  of  Accreditation  of 
Rehabilitation  Facilities).  Data  will  be  released  to  these  organizations  only  for  those  facilities  Jhat 
participate  in  Medicare  by  virtue  of  their  accreditation  status. 

To  insurance  companies,  third  party  administrators  (TPA),  employers,  self-insurers,  manage  care 
organizations,  other  supplemental  insurers,  non-coordinating  insurers,  multiple  employer  trusts,  gnaup 
health  plans  (i.e.,  health  maintenance  organizations  (HMO)  or  a  competitive  medical  plan  (CMP))  with  a 
Medicare  contract,  or  a  Medicare-approved  health  care  prepayment  plan  (HCPP),  directly  or  through  a 
contractor,  and  other  groups  providing  protection  for  their  enrollees.  Infonnation  to  be  disclosed  shall  be 
limited  to  Medicare  entitlement  data.  In  order  to  receive  the  information,  they  must  agree  to: 

a.     Certify  that  the  individual  about  whom  the  information  is  being  provided  is  one  of  its  insured  or 

employees,  or  is  insured  and/or  employed  by  another  entity  for  whom  they  serve  as  a  third 

party  administrator; 

Utilize  the  information  solely  for  the  purpose  of  processing  the  individual's  insurance  claims; 

and    - 

Safeguard  the  confidentiality  of  the  data  and  prevent  unauttK>rized  access. 


b. 


V.  EFFECT  ON  YOt  IF  YOU  DO  NOT  PROVIDE  INFORMATION 

rhe  inpatient  rehabilitation  facility  needs  the  infonnation  contained  in  the  IRF-PAI  in  order  to  comply  with  the 
i^edicare  regulations.  Your  inpatient  rehabilitation  facility  will  also  use  the  IRF-PAI  to  assist  in  providing  you  with 
juality  care.  It  is  important  that  the  infonnation  be  correct.  Incon-ect  information  could  result  in  payment  errors, 
ncon-ect  infonnation  also  could  make  it  difficult  to  evaluate  if  the  facility  is  giving  you  quality  services.  If  you 
:hoose  not  to  provide  information,  there  is  no  federal  requirement  for  'he  inpatient  rehabilitation  facility  to  refuse 
rou  services.  * 


CONTACT  INFORMATION 

If  you  want  to  ask  the  Centers  for  Medicare  &  Medicaid  Services  to  see,  review,  copy  or  request  ccHtection  of 
inaccurate  or  missing  personal  health  infonnatran  which  that  Federal  agency  maintains  in  its  IRF-PAI  System  of 

Records: 

Call  1-800-MEDICARE.  toll  free,  for  assistance  in  contacting  the  IRF-PAI  System  of  Records  Manager. 

TTY  for  the  hearing  and  speech  impaired:  1-800-820-1202 
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Data  Collection  Information  Summary  for  Patients  in 
Inpatient  Rehabilitation  Facilities 

This  notice  is  a  simplified  ptain  language  summary  of  the  Information  contained  In 
the  attached  "Privacy  Act  Statement-Health  Care  Records" 

As  a  hospital  rehabilitation  inpatient,  you  have  the  privacy  rights  listed  below. 

i        You  have  the  right  to  know  why  we  need  to  ask  you  questions. 

We  are  required  by  federal  law  to  collect  health  information  to  make 
sure: 

1 )  you  get  quality  health  care,  and 

2)  payment  for  Medicare  patients  is  correct. 

•  You  have  the  right  to  have  your  personal  health  care  information  kept 
confidential  and  secure. 

You  will  be  asked  to  tell  us  information  about  yourself  so  that  we  can 
provide  the  most  appropriate,  comprehensive  services  for  you. 
We  keep  anything  we  learn  about  you  confidential  and  secure.  This 
means  only  those  who  are  legally  permitted  to  use  or  obtain  the 
information  collected  during  this  assessment  will  see  it. 

•  You  have  the  right  to  refuse  to  answer  questions. 

You  do  not  have  to  answer  any  questions  to  get  services. 

•  You  have  the  right  to  look  at  your  personal  health  infonnation. 

We  know  how  important  it  is  that  the  information  we  collect  about  you  is 

correct. 

You  may  ask  to  review  the  information  you  provided.  If  you  think  we 

made  a  mistake,  you  can  ask  us  to  con-ect  It. 


In  addition,  you  may  ask  the  Centers  for  Medicare  &  Medicaid  Services  to  see,  review, 
copy  or  request  correction  of  inaccurate  or  missing  personal  identifying  health 
information  which  this  Federal  agency  maintains  in  its  IRF-PAI  System  of  Records.  For 
CONTACT  INFORMATION  or  a  detailed  description  of  your  privacy  rights,  refer  to  the 
attached  PRIVACY  ACT  STATEMENT  -  HEALTH  CARE  RECORDS. 
Note:  The  rights  listed  above  are  in  concert  with  the  rights  listed  in  the  hospital 
conditions  of  participation  and  the  rights  established  under  the  Federal  Privacy  Rule. 


This  is  a  Medicare  &  Medicaid  Approved  Notice. 
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Table  1.  -  Relative  Weights  for  Case-Mix  Groups  rCMGs) 


0205 


0301 


0302 


0303 


0304 


0401 


0402 


CMG  Description 

(M  =  motor,  C  =  cognitive, 
A  =  age) 


Stroke 

M=69-84  and  C=23-35 


Stroke 

M=59-68  and  C=23-35 


0.6506 


Stroke 

M=59-84  and  C=5-22 


Stroke 
M=53-58 


Stroke 
M=47-52 


Stroke 
M=42-46 


Tierl 


0.4778 


0.5827 


0.8296 


0.9007 


1.1339 


1.3951 


Relative  Weights 


Tier  2 


0.4279 


0.7430 


0.8067 


1.0155 


Stroke 
M=39-41 


Stroke 

M=34-38  and  A>=83 


Stroke 

M=34-38  and  A<=82 


Stroke 

M=1 2-33  and  A>=89 


Stroke 

M=27-33  and  A=82-88 


Stroke 

M= 12-26  and  A=82-88 


Stroke 

M=27-33  and  A<=81 


Stroke 
M=12-26andA<=81 


Traumatic  brain  injury  M=52-84 
and  C=24-35 


Traumatic  brain  injury  M=40-51 
and  C=24-35 


Traumatic  brain  injury  M=40-84 
and  C=5-23 


1.6159 


1.7477 


1.8901 


2.0275 


2.0889 


2.4782 


2.2375 


2.7302 


0.7689 


1.1181 


1.3077 


Traumatic  brain  injury  M=30-39 


Traumatic  brain  injury  M=12-29 


Non-traumatic  brain  injury 
l\^=51-84 


Non-traumatic  brain  injury 
M=41-50 


Non-traumatic  brain  injury 
M=25-40 


Non-traumatic  brain  injury 
M= 12-24 


Traumatic  spinal  cord  injury 
M=50-84 


0403 


Traumatic  spinal  cord  injury 
M=36-49 


Traumatic  spinal  cord  injury 
M=19-35 


1.6534 


1.2494 


1.4472 


1 .5653 


1.6928 


1.8159 


Tier  3 


0.4078 


0.5553 


0.7080 


0.7687 


0.9677 


1.1905 


1.3790 


1.4915 


None 


0.3859 


Average  Lengtli  of  Stay 


Tier 
1 


10 


0.5255 


0.6700 


0.7275 


0.9158 


1.1267 


1.3050 


1.4115 


1.6130 


1.8709 


2.2195 


2.0040 


2.4452 


0.7276 


1.0581 


1.2375 


1.5646 


1.7303 


1.7827 


2.1149 


2.0015 


1.9095 


2.3300 


0.6724 


0.9778 


1.1436 


1.5265 


1.6375 


11 


14 


17 


16 


18 


17 


25 


24 


1.6871 


1.8071 


2.2050 


0.6170 


0.8973 


1.0495 


1.4459 


2.5100 


0.9655 


1.3678 


1.8752 


2.7911 


0.9282 


1.4211 


2.3485 


2.3752 


0.8239 


1.1672 


1.6002 


2.3817 


0.8716 


1.3344 


2.2052 


2.1949 


0.7895 


1.1184 


1.5334 


2.2824 


0.8222 


1.2588 


29 


Tier 

2 


12 


12 


13 


17 


18 


20 


27 


Tier 
3 


10 


12 


None 


12 


15 


18 


21 


24 


25 


29 


40 


30 


37 


13 


18 


19 


1.3269 


2.0143 


0.7195 


1.0194 


1.3976 


2.0801 


0.6908 


1.0576 


2.0802 


24 


44 


26 


33 


27 


34 


14 


16 


20 


22 


22 


27 


24 


30 


27 


32 


14 


17 


19 


23 


36 


14 


19 


23 


44 


15 


21 


1.7478 


32 


14 


17 


23 


32 


15 


18 


22 


35 


12 


17 


22 


34 


16 


32 


22 


31 


10 


12 
13 


15 


18 


21 


23 


24 


26 


27 


31 


28 


33 


1.1 


16 


18 


22 


31 


13 


16 


22 


31 


14 


19 


30 
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CMG 

CMG  Description 

(M  =  motor,  C  =  cognitive, 
A  =  age) 

Relative  Weights 

Average  Length  of  Stay 

Tierl 

Tier  2 

Tier  3 

None 

Tier 
1 

Tier 

2 

Tier 

3 

None 

0404 

Traumatic  spinal  cord  injury 
M=12-18 

3.5227 

3.3078 

3.1203 

2.6216 

46 

43 

62 

40 

0501 

Non-traumatic  spinal  cord  injury 
M=51-84  and  C=30-35 

0.7590 

0.6975 

0.6230 

0.5363 

12 

13 

10 

10 

0502 

Non-traumatic  spinal  cord  injury 
M=5 1-84  and  C=5-29 

0.9458 

0.8691 

0.7763 

0.6683 

15 

17 

10 

12 

0503 

Non-traumatic  spinal  cord  injury 
M=41-50 

1.1613 

1.0672 

0.9533 

0.8206 

17 

17 

15 

14 

0504 

Non-traumatic  spinal  cord  injury 
M=34-40 

1.6759 

1.5400 

1.3757 

1.1842 

23 

21 

21 

19 

0505 

Non-traumatic  spinal  cord  injury 
M=12-33 

2.5314 

2.3261 

2.0778 

1.7887 

31 

31 

29 

28 

0601 

Neurological 
M=56-84 

0.8794 

0.6750 

0.6609 

0.5949 

14 

13 

12 

12 

0602 

Neurological 
M=47-55 

1.1979 

0.9195 

0.9003 

0.8105 

15 

15 

14 

15 

0603 

Neurological 
M=36-46 

1.5368 

1.1796 

1.1550 

1.0397 

21 

18 

18 

18 

0604 

Neurological 
M=12-35 

2.0045 

1.5386 

1.5065 

1.3561 

31 

24 

25 

23 

0701 

Fracture  of  lower  extremity 
M=52-84 

0.7015 

0.7006 

0.6710 

0.5960 

13 

13 

12 

11 

0702 

Fracture  of  lower  extremity 
M=46-51 

0.9264 

0.9251 

0.8861 

0.7870 

15 

15 

16 

14 

0703 

Fracture  of  lower  extremity 
M=42-45 

1.0977 

1.0962 

1.0500 

0.9326 

18 

17 

17 

16 

0704 

Fracture  of  lower  extremity 
M=38-41 

1.2488 

1.2471 

1.1945 

1.0609 

14 

20 

•      19 

18 

0705 

Fracture  of  lower  extremity 
M=12-37 

1.4760 

1.4740 

1.4119 

1.2540 

20 

22 

22 

"21 

0801 

Replacement  of  lower  extremity 

joint 

M=58-84 

0.4909 

0.4696 

0.4518 

0.3890 

9 

9 

8 

8 

0802 

Replacement  of  lower  extremity 

joint 

M=55-57 

0.5667 

0.5421 

0.5216 

0.4490 

10 

10 

9 

9 

0803 

Replacement  of  lower  extremity 

joint 

M=47-54 

0.6956 

0.6654 

0.6402 

0.5511 

9 

11 

11 

10 

0804 

Replacement  of  lower  extremity 

joint 

M= 12-46  and  C=32-35 

0.9284 

0.8881 

0.8545 

0.7356 

15 

14 

14 

12 

0805 

Replacement  of  lower  extremity 

joint 

M=40-46  and  C=5-31 

1.0027 

0.9593 

0.9229 

0.7945 

16 

16 

14 

14 

0806 

Replacement  of  lower  extremity 

joint 

M=12-39  and  C=5-31 

1.3681 

1.3088 

1.2592 

1.0840 

21 

20 

19 

18 

0901 

Other  orthopedic 
M=54-84 

0.6988 

0.6390 

0.6025 

0.5213 

12 

11 

11 

11 

0902 

Other  orthopedic 
M=47-53 

0.9496 

0.8684 

0.8187 

0.7084 

15 

15 

14 

13 

45706 


CMC 


0903 
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0904 


1001 


1002 


1003 


1004 


1005 


1101 


1102 


1103 


1201 


1202 


1203 


1204 


1205 


1301 


1302 


1303 


1304 


1401 


1402 


1403 


1404 


1501 


1502 


CMC  DescriptioD 

(M  =  motor,  C  =  cognitive, 
A  =  age) 


Other  orthopedic 
M=38-46 


Other  orthopedic 
M= 12-37 


Amputation,  lower  extremity 
M=61'^ 


Amputation,  lower  extremity 
M=52-60 


Amputation,  lower  extremity 
M=46-51 


Amputation,  lower  extremity 
M=39-45 


Amputation,  lower  extremity 
M= 12-38 


Amputation,  non-lower 

extremity 

M=52-84 


Amputation,  non-lower 

extremity 

M=38-51 


Amputation,  non-lower 

extremity 

M= 12-37 


Osteoarthritis 
M=55-84  and  C=34-35 


Osteoarthritis 
M=55-84  and  C=5-33 


Osteoarthritis 
M=48-54 


Tierl 


1.1987 


1.6272 


0.7821 


0.9998 


1.2229 


1.4264 


1.7588 


1.2621 


1.9534 


2.6543 


0.7219 


0.9284 


1.0771 


Osteoarthritis 
M=39-47 


Osteoarthritis 
M= 12-38 


Rheumatoid,  other  arthritis 
M=54-84 


Rheumatoid,  other  arthritis 
M=47-53 


Rheumatoid,  other  arthritis 
M=36-46 


Rheumatoid,  other  arthritis 
M=  12-35 


Cardiac 
M=56-84 


Cardiac 
M=48-55 


Cardiac 
M=38-47 


Cardiac 
M=12-37 


Pulmonary 
M=61-84 


Pulmonary 
M=48-60 


1.3950 


Relative  Weights 


Tier  2      Tier  3 


1.0961 


1.4880 


0.7821 


0.9998 


1.2229 


1.4264 


1.7588 


0.7683 


1.1892 


1.6159 


0.5429 


0.6983 


0.8101 


1.0492 


1.0334 


None 


0.8942 


1.4029 


0.7153 


0.9144 


1.1185 


1.3046 


1.6086 


0.7149 


1.1064 


1.5034 


0.5103 


0.6563 


0.7614 


0.9861 


1.7874 


0.7719 


0.9882 


1.3132 


1.8662 


0.7190 


0.9902 


1.2975 


1.8013 


0.8032 


1.0268 


1.3443 


0.6522 


0.8349 


1.1095 


1.5768 


0.6433 


0.8858 


1.1608 


1.6115 


0.7633 


0.9758 


1.2634 


1.2138 


0.6523 


0.8339 


Average  Length  of  Stay 


Tier 
1 


18 


23 


13 


15 


1.0200 


1.1897 


1.4670 


0.6631 


1,0263 


1.3945 


0.4596 


0.5911 


0.6858 


0.8882 


1.1380 


18 


20 


21 


18 


25 


33 


13 


16 


Tier 

2 


18 


23 


13 


15 


17 


20 


25 


11 


18 


23 


10 


11 


18 


22 


0.6434 


0.8237 


1.0945 


1.5555 


0.5722 


0.7880 


1.0325 


1.4335 


0.6926 


0.8855 


0.5566 


0.7126 


0.9469 


1.3457 


0.5156 


0.7101 


0.9305 


1.2918 


0.6615 


0.8457 


27 


13 


16 


20 


25 


15 


13 


21 


30 


15 


17 


15 


19 


21 


14 


Tier 

3 


14 
18 


25 


12 


15 


19 


24 


13 


17 


17 


23 


12 


14 


17 


19 


23 


13 


17 


22 


11 


13 


14 


None 


16 


21 


13 


14 


16 


29 


11 


13 


16 


21 


13 


14 


16 


21 
13 
15 
18 
19 
23 


12 


18 


25 


13 


13 
17 
20 
11 
14 
17 
22 
11 
13 
16 
20 
13 
15 
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CMG 

CMG  Description 

(M  =  motor,  C  =  cognitive, 
A  =  age) 

Relative  Weights 

Average  Length  of  Stay  | 

Tierl 

Tier  2 

Tier  3 

None 

Tier 

1 

Tier 

2 

Tier 

3 

None 

1503 

Pulmonary 
M=36-47 

1.3242 

1.2584 

1.1419 

1.0906 

21 

20 

18 

18 

1504 

Pulmonary 
M= 12-35 

2.0598 

1.9575 

1.7763 

1.6965 

30 

28 

30 

26 

1601 

Pain  syndrome 
M=45-84 

0.8707 

0.8327 

0.7886 

0.6603 

15 

14 

13 

13 

1602 

Pain  syndrome 
M=12-44 

1.3320 

1.2739 

1.2066 

1.0103 

21 

20 

20 

18 

1701 

Major  multiple  trauma  without 
brain  or  spinal  cord  injury 
M=46-84 

0.9996 

0.9022 

0.8138 

0.7205 

16 

14 

11 

13 

1702 

Major  multiple  trauma  without 
brain  or  spinal  cord  injury 
M=33-45 

1.4755 

1.3317 

1.2011 

1.0634 

21 

21 

20 

18 

1703 

Major  multiple  trauma  without 
brain  or  spinal  cord  injury 
M= 12-32 

2.1370 

1.9288 

1.7396 

1.5402 

33 

28 

27 

24 

1801 

Major  multiple  trauma  with 
brain  or  spinal  cord  injury 
M=45-84  and  C=33-35 

0.7445 

0.7445 

0.6862 

0.6282 

12 

.  12 

12 

10 

1802 

Major  multiple  trauma  with 
brain  or  spinal  cord  injury 
M=45-84  and  C=5-32 

1.0674 

1.0674 

0.9838 

0.9007 

16 

16 

16 

16 

1803 

Major  multiple  trauma  with 
brain  or  spinal  cord  injury 
M=26-44 

1.6350 

1.6350 

1.5069 

1.3797 

22 

25 

20 

22 

1804 

Major  multiple  traunria  with 
brain  or  spinal  cord  injury 
M=12-25 

2.9140 

2.9140 

2.6858 

2.4589 

41 

29 

40 

40 

1901 

Guillian  Barre 
M=47-84 

1.1585 

1.0002 

0.9781 

0.8876 

15 

15 

16 

15 

1902 

Guillian  Barre 
M=31-46 

2.1542 

1.8598 

1.8188 

1.6505 

27 

27 

27 

24 

1903 

Guillian  Barre 
M=12-30 

3.1339 

2.7056 

2.6459 

2.4011 

41 

35 

30 

40 

2001 

Miscellaneous 
M=54-84 

0.8371 

0.7195 

0.6705 

0.6029 

12 

13 

11 

12 

2002 

Miscellaneous 
M=45-53 

1.1056 

0.9502 

0.8855 

0.7962 

15 

15 

14 

14 

2003 

Miscellaneous 
M=33-44 

1.4639 

1.2581 

1.1725 

1.0543 

20 

18 

18 

18 

2004 

Miscellaneous 
M=1 2-32  and  A>=82 

1.7472 

1.5017 

1.3994 

1.2583 

30 

22 

21 

22 

2005 

Miscellaneous 
M=1 2-32  and  A<=81 

2.0799 

1.7876 

1.6659 

1.4979 

33 

25 

24 

24 

2101 

Bums 
M=46-84 

1.0357 

0.9425 

0.8387 

0.8387 

18 

18 

15 

16 

2102 

Bums 
M=12-45 

2.2508 

2.0482 

1.8226 

1.8226 

31 

26 

26 

29 

5001 

Short-stay  cases,  length  of  stay 
is  3  days  or  fewer 

0.1651 

3 

5101 

Expired,  orthopedic,  length  of 
stay  is  1 3  days  or  fewer 

0.4279 

8 

45708 
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cm; 


5102 


5103 


5104 


CMC  Description 

(M  =  motor,  C  =  cognitive, 
A  =  age) 


Expired,  orthopedic,  length  of 
stay  is  14  days  or  more 


Expired,  not  orthopedic,  length 
of  stay  is  1 5  days  or  fewer 


Expired,  not  orthopedic,  length 
of  stay  is  16  days  or  more 


Relative  Weights 


Tierl      Tier  2      Tier  3      None 


1.2390 


0.5436 


1.7100 


Average  Length  of  Stay 


Tier 
1 


Tier 

2 


Tier 
3 


None 


TABLE  2.—  Fiscal  Year  2004  Federal  Prospective  Payments 
for  Case-Mix  Groups  (CMGs) 


CMG 

Payment 
Rate 
Tler1 

Payment 
Rate 
Tier  2 

Payment 

Rate 

Tiers 

Payment  Rate 

No 
Comorbidities 

0101 

$5,984.45 

$5,359.45 

$5,107.70 

$4,833.40 

0102 

8,148.77 

7,298.32 

6,955.13 

6,581.89 

0103 

10,390.74 

9,306.08 

8,867.70 

8.391.75 

0104 

11,281.27 

10,103.92 

9,627.97 

9,111.94 

0105 

14,202.10 

12.719.14 

12,120.44 

11,470.40 

0106 

17,473.63 

15,648.74 

14.911.01 

14,111.92 

0107 

20,239.15 

18,126.18 

17,271.98 

16,345.13 

0108 

21,889.94 

19,605.38 

18,681.04 

17,679.04 

0109 

23,673.50 

21,202.32 

20,202.83 

19,119.41 

0110 

25,394.44 

22,744.15 

21,672.01 

20,509.69 

0111 

26,163.47 

23,433.02 

22,328.32 

21,130.93 

0112 

31.039.46 

27.799.24 

26,489.12 

25,068.79 

0113 

28,024.69 

25,100.10 

23,916.49 

22,633.93 

0114 

34.195.76 

30,626.13 

29,183.25 

27,617.63 

0201 

9.630.47 

9,113.19 

8,421.81 

7,727.93 

0202 

14,004.20 

13,252.70 

12,246.95 

11.238.68 

0203 

16,378.94 

15,499.69 

14.323.59 

13.144.99 

0204 

20.708.84 

19.596.62 

18.109.90 

16,619.42 

0205 

31.437.75 

29.749.38 

27,491.12 

25,229.11 

0301 

12,092.89 

10.319.35 

9.888.49 

9,011.74 

0302 

17,131.70 

14.619.18 

14,007.96 

12,767.99 

0303 

23.486.88 

20.042.51 

19,205.84 

17,504.94 

0304 

34,958.53 

29,830.79 

28.587.06 

26,053.25 

0401 

11,625.71 

10,916.79 

10,298.06 

8,652.27 

0402 

17,799.28 

16,713.36 

15.766.47 

13.246.44 

0403 

29.414.96 

27.620.13 

26,054.51 

21.891.20 

0404 

44,121.82 

41,430.20 

39,081.76 

32.835.54 

23 


9 
28 


^ 
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CMG 

Payment 
Rate 
Tien 

Payment 

Rate 

Tier  2 

Payment 

Rate 

Tiers 

Payment  Rate 

No 
Comorbidities 

0501 

9,506.48 

8,736.19 

7.803.08 

6.717.16 

0502 

11,846.15 

10,885.48 

9.723.16 

8,370.46 

0503 

14,545.28 

13,366.68 

11,940.08 

10,278.02 

0504 

20,990.65 

19,288.50 

17.230.64 

14,832.11 

0505 

31,705.79 

29,134.40 

26,024.45 

22,403.47 

0601 

11.014.49 

8.454.38 

8.277.77 

7.451.12 

0602 

15.003.70 

11.516.74 

11.276.26 

10.151.51 

0603 

19,248.42 

14.774.49 

14,466.38 

13.022.24 

0604 

25,106.36 

19,270.97 

18,868.91 

16.985.15 

0701 

8,786.29 

8,775.02 

8,404.28 

7,464.90 

0702 

11,603.16 

11,586.88 

11,098.40 

9,857.18 

0703 

13,748.69 

13,729.91 

13,151.25 

11,680.82 

0704 

15,641.22 

15,619.93 

14,961.11 

13,287.77 

0705 

18,486.90 

18,461.85 

17,684.05 

15,706.35 

0801 

6,148.52 

5.881.74 

5,658.80 

4,872.23 

0802 

7,097.92 

6,789,80 

6,533.04 

5.623.73 

0803 

8,712.39 

8.334.14 

8.018.51 

6,902.53 

0804 

11,628.21 

11,123.45 

10,702.61 

9,213.39 

0805 

12,558.82 

12,015.23 

11,559.32 

9,951.11 

0806 

17,135.45 

16,392.72 

15,771.48 

13,577.10 

0901 

8,752.47 

8,003.48 

7,546.31 

6,529.28 

0902 

11,893.74 

10,876.71 

10,254.22 

8,872.71 

0903 

15,013.72 

13,728.65 

12,943.34 

11,199.86 

0904 

20,380.68 

18,637.20 

17.571.32 

15,202.85 

1001 

9,795.80 

9,795.80 

8,959.13 

8.170.06 

1002 

12,522.50 

12,522.50 

11,452.86 

10,444.60 

1003 

15,316.82 

15,316.82 

14,009.21 

12,775.50 

1004 

17,865.66 

17,865.66 

16,340.12 

14.900.99 

1005 

22,028.97 

22,028.97 

20.147.72 

18.374.18 

1101 

15,807.80 

9,622.96 

8,954.12 

8,305.33 

1102 

24,466.34 

14,894.73 

13,857.66 

12,854.41 

1103 

33.245.11 

20,239.15 

18,830.09 

17,466.11 

1201 

9,041.80 

6,799.82 

6,391.51 

5,756.49 

1202 

11,628.21 

8,746.21 

8,220.16 

7,403:S3 

1203 

13,490.68 

10.146.50 

9,536.54 

8,589.65 

1204 

17,472.38 

13.141.23 

12,350.90 

11,124.7^ 

1205 

22,387.19 

16,837.36 

15.824.09 

14,253.46 

1301 

9,668.05 

8.168.81 

8.058.59 

6,971.4*2 

1302 

12.377.21 

10.457.12 

10.316.84 

8,925.32 

45710 
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CIMG 

Payment 
Rate 
Tier  1 

Payment 

Rate 

Tier  2 

Payment 

Rate 

Tiers 

Payment  Rate 

No 
Comorbidities 

ri303 

16,447.83 

13,896.49 

13,708.61 

11,859.92 

1304 

23,374.16 

19,749.42 

19.482.64 

16,854.89 

1401 

9,005.48 

8.057.33 

7,166.81 

6,457.89 

1402 

12,402.26 

11,094.65 

9,869.70 

8,894.00 

1403 

16,251.19 

14,539.02 

12,932.06 

11,654.51 

1404 

22.561.28 

20.184.04 

17.954.59 

16,179.80 

1501 

10,060.08 

9.560.33 

8,674.82 

8,285.29 

1502 

12.860.67 

12,221.90 

1 1 .090.89 

10,592.39 

' 

1503 

16,585.61 

15.761.46 

14,302.30 

13,659.77 

1504 

25,799.00 

24,517.69 

22,248.16 

21,248.66 

1601 

10,905.52 

10,429.57 

9,877.22 

8,270.26 

1602 

16,683.30 

15,955.60 

15,112.67 

12,654.01 

1701 

12,519.99 

11.300.06 

10,192.85 

9,024.26 

1702 

18,480.64 

16,679.54 

15,043.78 

13,319.09 

1703 

26,765.93 

24,158.22 

21,788.49 

19,291.01 

11801 

9,324.86 

9,324.86 

8,594.66 

7,868.21 

11802 

13,369.19 

13,369.19 

12,322.10 

11,281.27 

1803 

20,478.38 

20.478.38 

18,873.92 

17,280.74 

1804 

36,497.85 

36,497.85 

33,639.65 

30,797.72 

1901 

14.510.21 

12,527.51 

12,250.70 

11,117.19 

902 

26,981.36 

23,294.00 

22,780.47 

20,672.51 

903 

39,252.10 

33.887.64 

33,139.90 

30,073.78 

>001 

10,484.68 

9,011.74 

8,398.01 

7,551.32 

>002 

13,847.64 

11.901.26 

1 1 ,090.89 

9.972.41 

>003 

18,335.35 

15,757.70 

14,685.56 

13,205.11 

>004 

21,883.68 

18,808.79 

1 7,527.49 

15,760.21 

>005 

26,050.75 

22,389.69 

20,865.40 

18.761.20 

!101 

12,972.14 

11.804.81 

10,504.72 

10,504.72 

,                          i 

M02 

28,191.27 

25,653.71 

22.828.07 

22,828.07 

>001 

2,067.88 

;ioi 

5,359.45 

- 

1102 

15,518.48 

;io3 

6,808.59 

;i04 

21.417.75 

BMXMG  CODE  4120-< 

r-c 

• 

- 

' 
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Urban  area 

Wage 

index 

MSA 

(constituent  counties  or 

county  equivalents) 

0040  

Abilene,  TX : 

0.7792 

Taylor,  TX 

0060  

Aguadllla,  PR  

0  4587 

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 

0080  

Akron,  OH  

09600 

Portage,  OH 

Summit,  OH 

. 

0120  

Albany,  GA  

1  0594 

Dougherty,  GA 

Lee,  GA 

0160  

Albany-Schenectady-Troy,  NY 

0.8384 

Albany.  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga.  NY 

'                   ■■ 

Schenectady,  NY 

■ 

Schoharie,  NY 

0200  

Albuquerque,  NM  „ 

0.9315 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 

• 

0220  

Alexandria,  LA 

0.7859 

Rapides,  LA 

0240  

Allentown-Bethlehem-Easton,  PA 

0.9735 

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 

0280  

Altoona,  PA   ; 

0.9225 

Blair,  PA 

0320  

Amarlllo,  TX 

0.9034 

Potter,  TX 

Randall,  TX 

0380  

Anchorage,  AK 

* 

1.2358 

Anchorage,  AK 

0440          .    .  . 

Ann  Arbor  Ml   

1.1103 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 

0450  

Anniston,  AL 

08044 

Calhoun,  AL 

0460    

Appleton-Oshkosh-Neenah,  Wl  

0.8997 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 

0470     

Arecibo  PR      

0.4337 

Arecibo,  PR 

^  ' 

Camuy,  PR 

Hatillo,  PR 

0480     

Asheville  NC  

0.9876 

Buncombe,  NC 

Madison,  NC 

0500  

Athens,  GA 

1.0211 

Clarke,  GA 

Madison,  GA 

' 

Oconee,  GA 

0520 

Atlanta  GA       

0.9991 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

^ 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

DeKalb,  GA 

Douglas,  GA 

"* 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

45712 


MSA 


0560 

0580 
0600 


0640 


0680 
0720 


0733 
0743 
0760 

0840 

0860 
0870 
0875 

0880 
0920 

0960 
1000 

1010 
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Urban  area 

(constituent  counties  or 

county  equivalents) 


TX 
CA 


Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

SpakJing,  GA 

Walton,  GA 

Atlantic  City-Cape  May,  NJ 

Atlantic  City,  NJ 

Cape  May,  NJ 

Aubum-Opelika,  AL 

Lee,  AL 

Augusta-Aiken,  GA-SC 

Columbia,  GA 

McDuffle,  GA 

Richmond,  GA 

<Viken,  SC 

Edgefield,  SC 

Austin-San  Marcos,  TX 

Bastrop,  TX 

Daldwell,  TX 

^ays,  TX 

Travis,  TX 

/Villiamson, 

3akersfield, 

<ern,  CA 

Baltimore,  MD  

\nne  Arundel,  MD 

Jaltimore,  MD 

Baltimore  City,  MD 

:an-oll,  MD 

4arford,  MD 

Howard,  MD 

3ueen  Annes,  MD 

Jangor,  ME  

^enobscot,  ME 

Barnstable-Yarmouth,  MA 

Barnstable,  MA 

Baton  Rouge,  LA 

tension,  LA 

East  Baton  Rouge 

.ivingston,  LA 

Vest  Baton  Rouge,  LA 

Beaumont-Port  Arthur,  TX  

Hardin,  TX 
.  lefferson,  TX 

)range,  TX 

Jellingham,  WA 

'  Vhatcom,  WA 

Jenton  Hartxjr,  Ml 

terrien.  Ml 

Jergen  Passaic,  NJ  

I  tergen,  NJ 

*assaic,  NJ 

lillings,  MT 

'  'ellowstone,  MT 

I  liloxi-Gulfport-Pascagoula,  MS 

I  lancock,  MS 

I  larrison,  MS 

,  ackson,  MS 

I  Unghamton,  NY 

I  troome,  NY 
'  ioga,  NY 

I  lirmingham,  AL 

I  Mount,  AL 

.  efferson,  AL 

I  ;t.  Clair,  AL 

i  Ihelby,  AL 

llismarck,  ND  


Wage 
index 


MSA 


1.1017 

0.8325 
1.0264 


0.9637 


0.9899 
0.9929 


0.9664 
1.3202 
0.8294 

0.8324 

1.2282 
0.9042 
1.2150 

0.9022 
0.8757 

0.8341 
0.9222 

0.7972 


Federal  Register / Vol.  68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations  45713 

Table  3A.— Urban  Wage  Index— Continued 


1020 
1040 
1080 

1123 


1125 
1145 
1150 
1240 
1260 
1280 

1303 
1310 


1320 

1350 
1360 
1400 
1440 

1480 
1520 


1540 


Urban  area 

(constituent  counties  or 

county  equivalents) 

Burleigh,  ND 
Morton,  ND 

Bloomington,  IN ., 

Monroe,  IN 

Bloomington-Normal,  IL  

McLean,  IL 

Boise  City,  ID  

Ada,  ID 
Canyon,  ID 

Boston-Worcester-Lawrence-Lowell-Brockton,  MA-NH  „... 

Bristol,  MA 
Essex,  MA 
Middlesex,  MA 
Norfolk,  MA 
Plymouth,  MA 
Suffolk,  MA 
Worcester,  MA 
Hillsborough,  NH 
Merrimack,  NH 
Rockingham,  NH 
Strafford,  NH 

Boulder-Longmont,  CO ? 

Boulder,  CO 

Brazoria,  TX 

Brazoria,  TX 

Bremerton,  WA 

Kitsap,  WA 

Brownsville-Hariingen-San  Benito,  TX 

Cameron,  TX 

Bryan-College  Station,  TX  

Brazos,  TX 

Buffalo-Niagara  Falls,  NY : 

Erie,  NY  ^  •  ^ 

Niagara,  NY 

Buriington,  VT  

Chittenden,  VT 
Franklin,  VT 
Grand  Isle,  VT 

Caguas,  PR 

Caguas,  PR 
Cayey,  PR 
Cidra,  PR 

Gurabo,  PR  

San  Lorenzo,  PR 

Canton-Massillon,  OH  .... 

Can-oil,  OH 
Stark,  OH 

Casper,  WY .'. 

Natrona,  WY 

Cedar  Rapids,  lA 

Linn,  lA 

Champaign-Uriaana,  IL 

Champaign,  IL 

Charleston-North  Charleston,  SC 

Berkeley,  SC 

Charieston,  SC  ,  '  .  • 

Dorchester,  SC 

Charleston,  WV 

Kanawha,  WV 
Putnam,  WV 

Charlotte-Gastonia-RockHill,  NC-SC  

Cabanxis,  NC  • 

Gaston,  NC 

Lincoln,  NC 

MecklentHjrg,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

York,  SC 

Chariottesville,  VA 

t 


Wage 
index 


0.8907 
0.9109 
0.9310 

1.1-235 


09689 
08535 
1.0944 
0.8880 
0.8821 
0.9365 

1.0052 
04371 


0.8932 

0.9690 
0.9056 
1.0635 
0.9235 

0.8898 
0.9850 


1.0438 
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MSA 


1560 


1580 
1600 


1620 
1640 


1660 


1680 


1880 


1890 


1720 
1740 
1760 

1800 
1840 
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Urban  area 

(constituent  counties  or 

county  equivalents) 


Albemarte,  VA 
Chartottesville  City,  VA 
Fluvanna,  VA 
Greene,  VA 

Chattanooga,  TN-GA 

Catoosa,  GA 
Dade,  GA 
Walker,  GA 
Hamilton,  TN 
Marion,  TN 

Cheyenne,  WY 

Laramie,  WY 

Chicago,  IL 

Cook,  IL 
DeKalb,  IL 
DuPage,  IL 
Grundy,  IL 
Kane,  IL 
Kendall,  IL 
Lake,  IL 
WcHenry,  IL 
l/Vill,  IL 

Dhico-Paradise,  CA 

Butte,  CA 

Cincinnati,  OH-KY-IN 

DeartKjm,  IN 

Dhio,  IN 

3oone,  KY 

Campbell,  KY 

Gallatin,  KY 

Srant.  KY 

<enton,  KY 

=endleton,  KY 

3rown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 

Clarksvllle-Hopkinsville,  TN-KY 

Christian,  KY 

^^ontgomery,  TN 

Cleveland-Lorain-Elyria,  OH  

\shtabula,  OH 
jeauga,  OH 
Cuyahoga,  OH 
.ake,  OH 
-orain,  OH 
\Ae6ma,  OH 

Colorado  Springs,  CO 

El  Paso,  CO 

Columbia  MO  

3oone,  MO 

Columbia,  SC  

.exington,  SC 
Richland,  SC 

Columbus,  GA-AL  

Russell,  AL 
Chattanoochee,  GA 
Harris,  GA 
t/luscogee,  GA 

Columbus,  OH 

Jelaware,  OH 
^airtieW,  OH 
-ranklin,  OH 
.k;king,  OH 
i^adison,  OH 
'Ickaway,  OH 

Corpus  Christi,  TX 

'Jueces,  TX 

Jan  Patricio,  TX 

:orvallis,  OR  „ 


Wage 
index 


MSA 


0.8976 


1900 
1920 


0.8628 
1.1044 


0.9745 
0.9381 


0.8406 
0.9670 


2120 


2160 


0.9916 
0.8496 
0.9307 

0.8374 
0.9751 


0.8729 
1.1453 
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1950 
1960 

2000 

2020 

2030 

2040 
2080 


2180 

2190 
2200 
2240 

2281 
2290 

2320 
2330 


Urt)an  area 

(constituent  counties  or 

county  equivalents) 

Benton,  OR 

Cumberiand,  MD-WV  

Allegany,  MD 
Mineral,  WV 

Dallas,  TX 

Collin,  TX 
Dallas,  TX 
Denton,  TX 
Ellis,  TX 
Henderson,  TX 
Hunt,  TX 
Kautman,  TX 
Rockwall,  TX 

Danville,  VA 

Danville  City,  VA 
Pittsylvania,  VA 

Davenport-Moline-Rock  Island,  lA-IL 

Scott,  lA 
Henry,  IL 
Rock  Island,  IL 

Dayton-Springfield,  OH  

Clark,  OH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH 

Daytona  Beach,  FL 

Flagler,  FL 
Volusia,  FL 

Decatur,  AL  „... 

Lawrence,  AL  "  , 

Morgan,  AL 

Decatur,  IL 

Macon,  IL 

Denver,  CO  .^ 

Adams,  CO 
Arapahoe,  CO 
Broomfield,  CO 
Denver,  CO 
Douglas,  CO 
Jefferson,  CO 

Des  Moines,  lA 

Dallas,  lA 
Polk,  lA 
Warren,  lA 

Detroit,  Ml 

Lapeer,  Ml  ^ 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Wayne,  Ml 

Dothan,  AL  ; 

Dale,  AL 
Houston,  AL 

Dover,  DE „ 

Kent,  DE 

Dubuque,  lA  : 

Dubuque,  lA 

Duluth-Superior,  MN-WI  

St.  Louis,  MN 
Douglas,  Wl 

Dutchess  County,  NY 

Dutchess,  NY 

Eau  Claire,  Wl  ....- 

Chippewa,  Wl 
Eau  Claire,  Wl 

El  Paso,  TX  

El  Paso,  TX 

Elkhart-Goshen,  IN 

Elkhart,  IN 


Wage 
Index 


0.7847 
0.9998 


0.8859 
08835 

0.9282 

0.9062 

0.8973 

0.8055 
1.0601 


0.879t 


1.0448 


0.8137 

0.9356 
0.8795 
1.0368 

1.0684 
0.8952 

0.9265 
0.9722 
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MSA 


2335 
2340 
2360 
2400 
2440 

2520 

2560 
2580 

2620 

2640 
2650 

2655 
2670 
2680 
2700 
2710 

2720 

2750 
2760 


2800 

2840 

2880 
2900 
2920 
2960 
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Urt>an  area 

(constituent  counties  or 

county  equivalents) 


Elmira,  NY  

Chemung,  NY 

Enid,  OK 

Gaifield.  OK 

Erie,  PA 

Erie,  PA 

Eugene-Springfiekj,  OR  

Lane,  OR 

Evansville-Henderson,  IN-KY 

Posey,  IN 
Vanderburgh,  IN 
Warrick,  IN 
Henderson,  KY 

Fargo-Moortiead,  ND-MN 

Clay,  MN 
Ceiss.  ND 

Fayetteville,  NC 

Cunrberiand,  NC 

Fayetteville-Springdale-Rogers,  AR 
Benton,  AR 
Washington,  AR 

Flagstaff,  AZ-UT 

Coconino,  AZ 
Kane,  UT 

Flint,  Ml  

Genesee,  Ml 

Florence,  AL 

Colbert,  AL 
Lauderdale,  AL 

Florence,  SC  

Florence,  SC 

Fort  Collins-Loveland,  CO „ 

uarimer,  CO 

^t.  Lauderdale,  FL 

3roward,  FL 

=ort  Myers-Cape  Coral,  FL  

.ee,  FL 

=ort  Pierce  Port-St.  Lucie,  FL 

Martin,  FL 
3t.  Lucie,  FL 

==ort  Smith,  AR-OK  

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 

-ort  Walton  Beach,  FL 

Dkaloosa,  FL 

-ort  Wayne,  IN  , 

\dams,  IN 
Mien,  IN 
DeKalb,  IN 
Huntington,  IN 
A/ells,  IN 
Whitley,  IN 

-orth  Worth-Arlington.  TX  

Hood,  TX 
lohnson,  TX 
>ari<er,  TX 
Tarrant,  TX 

-resno,  CA 

"resno,  CA 
i^adera,  CA 

aadsden,  AL 

Etowah,  AL 

Gainesville,  FL  

Alachua,  FL 

Salveston-Texas  City,  TX 

aalveston,  TX 

aary,  IN 

.ake,  IN 
'orter,  IN 


Wage 
index 


0.8416 
0.8376 
0.8925 
1.0944 
0.8177 

0.9684 

0.8889 
0.8100 

1.0682 

1.1135 
0.7792 

0.8780  ■ 

1.0066 

1.0297 

0.9680 

0.9823 

0.7895 

0.9693 
0.9457 


0.9446 

1.0216 

0.8505 
0.9871 
0.9465 
0.9584 


MSA 


2975 

2980 
2985 

2995 
3000 

3040 
3060 
3080 
3120 


3150 
3160 


3180 
3200 
3240 

3283 


3285 


3290 


3320 
3350 

3360 


Urt}an  area 

(constituent  counties  or 

county  equivalents) 

Glens  Falls,  NY  

Warren,  NY 

Washington,  NY  -        . 

Goldsboro,  NC 

Wayne,  NC 

Grand  Fori<s,  ND-MN  

Polk,  MN 
Grand  Forits,  ND 

Grand  Junction,  CO  

Mesa,  CO 

Grand  Rapids-Muskegon-Holland,  Ml 

Allegan,  Ml 
Kent,  Mi 
Muskegon,  Ml 
Ottawa,  Ml 

Great  Falls,  MT  

Cascade,  MT 

Greeley,  CO  

Weld,  CO 

Green  Bay,  Wl 

Brown,  Wl 

Greensboro-Winston  Salem-HIgh  Point,  NC  _ 

Alamance,  NC 
Davidson,  NC 
Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Randolph,  NC 
Stokes,  NC 
Yadkin,  NC 

Greenville,  NC 

Pitt,  NC 

Greenville-Spartanburg-Anderson,  SC  

Anderson,  SC 
Cherokee,  SC 
Greenville,  SC 
Pickens,  SC 
Spartanburg,  SC 

Hagerstown,  MD 

Washington,  MD 

Hamilton-Middletown,  OH  

Butler,  OH 

Harrisburg-Lebanon-Cartisle,  PA  

Cumberiand,  PA 
Dauphin,  PA 
Lebanon,  PA 
Peny,  PA 

Hartford,  CT '. '. 

Hartford,  CT 
Litchfield,  CT 
Middlesex,  CT 
Tolland.  CT 

Hattiesburg,  MS  

Forrest,  MS 

Lamar,  MS  ' 

Hickory-Morganton-Lenoir,  NC  

Alexander,  NC 
Buri<e,  NC 
Caldwell,  NC 
Catawba.  NC 

Honolulu,  HI  

Honolulu,  HI 

Houma,  LA 

Lafourche,  LA 
Tenebonne,  LA 

Houston.  TX  

Chambers,  TX 
Fort  Bend,  TX 
Hams,  TX 
Liberty,  TX 


Wage 
index 


0.8281 

0.8892 
0.8897 

0.9456 
0.9525 

0.8950 
0.9237 
0.9502 
0.9282 


0.9100 
0.9122 


0.9268 
0.9418 
0.9223 

1.1549 

0.7659 
0.9028 

1.1457 
0.8385 

0.9892 
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MSA 


3400 


3440 
3480 


3500 
3520 
3560 

3580 
3600 

3605 
3610 
3620 
3640 
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Table  3A.— Urban  Wage  Index— Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 


3680 

3700 
3710 

3720 

3740 
3760 


Montgomery,  TX 

Waller,  TX 

Huntington-Ashland,  WV-KY-OH 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 

Huntsville,  AL 

Limestone,  AL 

Madison,  AL 

Indianapolis,  IN  „ 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN  ;, 

Morgan,  IN 

Shelby,  IN 

Iowa  City,  lA 

Johnson,  lA 

Jackson,  Ml  

Jackson,  Ml 

Jackson,  MS 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 

Jackson,  TN  

Chester,  TN 
Madison,  TN 

Jacksonville,  FL , 

Clay,  FL 
Duval,  FL 
Nassau,  FL 
St.  Johns,  FL 

Jacksonville,  NC 

Onstow,  NC 

Jamestown,  NY 

Chautaqua,  NY 

Janesville-Bek)it,  Wl  

Rock,  Wl 

Jersey  City,  NJ 

Hudson,  NJ 

Johnson  City-Kingsport-Bristol,  TN-VA 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unk»i,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott.  VA 

Washington,  VA 

Johnstown,  PA  

Cambna,  PA 
Somerset,  PA 

Jonesboro,  AR  

Craighead,  AR 

Joplin,  MO  

Jasper,  MO 
Newton.  MO 
Kalama20o-Batttecreek, 
Calhoun,  Ml 
Kalamazoo,  Ml 
Van  Buren,  Ml 

Kankakee,  IL  

Kankakee,  IL 

Kansas  City,  KS-MO  .. 


Wage 
index 


0.9636 


0.8903 
0.9717 


Ml 


0.9587 
0.9532 
0.8607 

0.9275 
0.9381 

0.8239 
0.7976 
0.9849 
1.1190 
0.8268 


0.8329 

0.7749 
0.8613 

1.0595 

1.0790 
0.9736 
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Urban  area 

Wage 
index 

MSA 

(constituent  counties  or 

county  equivalents) 

Johnson,  KS 

■ 

Leavenworth,  KS 

Miami,  KS 

L 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

■ 

Ray,  MO 

3800     

Kenosha  Wl  

09€£^ 

Kenosha,  Wl 

3810     

Kllleen-Temple,  TX 

1  0399 

Bell,  TX 

Coryell,  TX 

3840  

Knoxville,  TN  

0  8970 

Anderson,  TN 

Btount,  TN 

Knox,  TN 

. 

Loudon,  TN 

■ 

Sevier,  TN 

Union,  TN 

3850         

Kokomo  IN 

0  8971 

Howard,  IN 

Tipton,  IN 

3870  

La  Crosse,  WI-MN 

......R 

0.9400 

Houston,  MN 

■^ 

La  Crosse,  Wl 

3880  

Lafayette,  LA 

0.8475 

Acadia,  LA 

"                                                                                                                                                                                                              J                                                                                                                                                                                                                                                                                                                                                                                                               ^ 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 

3920  

Lafayette,  IN 

0.9278 

Clinton,  IN 

Tippecanoe,  IN 

3960  

Lake  Charles,  LA  

0.7965 

Calcasieu,  LA 

3980  

Lakeland-Winter  Haven,  FL  

0.9357 

Polk,  FL 

4000  

Lancaster  PA          

0  9078 

Lancaster,  PA 

4040  

Lansing-East  Lansing,  Ml  

0.9726 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 

, 

4080 

Laredo  TX 

0  8472 

Webb,  TX 

- 

4100  

Las  Cruces,  NM  

0.8745 

Dona  Ana,  NM 

4120 

Las  Vegas,  NV-AZ 

1.1521 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

4150  

Lawrence,  KS :..: 

0  7923 

Douglas,  KS 

f 

4200  

Lawton,  OK  

0.8315 

Comanche,  OK 

4243  

Lewiston-Aubum,  ME 

0.9179 

Androscoggin,  ME 

4280  

Lexington,  KY 

0.8581 

Boiirtjon,  KY 

Clfirk,  KY 

Fayette.  KY 

Jessamine,  KY 

Madison,  KY 

Scot;  KY 

Woodford,  KY 

4320  

Lima.  OH  

0.9483 

45720 


MSA 


4360 
4400 

4420 

4480 
4520 


4600 
4640 


4680 


4720 
4800 

4840 


4880 
4890 
4900 
4920 


4940 
5000 
5015 

5080 
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Table  3A.— Urban  Wage  Index— Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 


Allen,  OH 
Auglaize,  OH 

Lincoln,  NE 

Lancaster,  NE 

Little  Rock-North  Little,  AR  

Faulkner,  AR 
Lonoke,  AR 
Pulaski,  AR 
Saline,  AR 

Longview-Marshall,  TX 

Gregg,  TX 
Harrison,  TX 
Upshur,  TX 

Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA 

Louisville,  KY-IN  

Clark,  IN 
Floyd,  IN 
Hanrison,  IN 
Scott,  IN 
Bullitt,  KY 
Jefferson,  KY 
Oldham,  KY 

Lubbock,  TX  

Lubbock,  TX 

Lynchburg,  VA 

Amherst,  VA 
Bedford  City,  VA 
Bedford,  VA 
Campbell,  VA 
Lynchburg  City,  VA 

Macon,  GA  

Bibb,  GA 
Houston,  GA 
Jones,  GA 
Peach,  GA 
Twiggs,  GA 

Madison,  Wl  

Dane,  Wl 

Mansfield,  OH  

Crawford,  OH 
Richland,  OH 

Mayaguez,  PR  .■ 

Anasco,  PR 
Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 
Sabana  Grande,  PR 
San  German,  PR 

McAllen-Edinburg-Mission,  TX 

Hidalgo,  TX 

Viedford-Ashland,  OR  

Jackson,  OR 

\^elboume-Titusville-f^lm  Bay,  FL  . 
Brevard,  FL 

\^emphis,  TN-AR-MS  

Drittenden,  AR 
De  Soto,  MS 
-ayette,  TN 
Shelby,  TN 
Tipton,  TN 

Wferced,  CA 

Merced,  CA 

\Aiami,  FL  

Dade,  FL 

^^iddlesex-Somerset-Hunterdon,  NJ 

Hunterdon,  NJ 

i^iddlesex,  NJ 

iomerset,  NJ  * 

i^ilwaukee-Waukesha,  Wl 


Wage 
index 


0.9892 
0.9097 

0.8629 

1.2001 
0.9276 


0.9646 
0.9219 


0.9204 


1.0467 
0.8900 

0.4914 


0.8428 
1.0498 
1.0253 
0.8920 


0.9837 
0.9802 
1.1213 

0.9893 


Federal  Register/ Vol; 1 68,  No.  148 /Friday,  August  1,  2003 /Rules  and  Regulations  45721 

Table  3A.— Urban  Wage  Index— Continued 


Urtjan  area 

Wage 
index 

MSA 

(constituent  counties  or 

county  equivalents) 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl    ' 

Waukesha,  Wl 

5120  

Minneapolis-St.  Paul,  MN-WI 

1.0903 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN                                                                                      ' 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN                     '                          . 

- 

Scott,  MN 

Sherburne,  MN 

Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl                                         , 

5140  

Missoula,  MT ^ 

0  9157 

Missoula,  MT 

5160  

Mobile,  AL  

0  8108 

Baldwin,  AL 

Mobile,  AL                        ;                                                                                     ■                   " 

5170  

Modesto,  CA  i 

1.0498 

Stanislaus,  CA                                              . 

5190  

Monmouth-Ocean,  NJ  

1  0674 

Monmouth,  NJ 

Ocean,  NJ 

5200  

Monroe,  LA 

0.8137 

Ouachita,  LA 

5240  

Montgomery,  AL 

0  7734 

Autauga,  AL                                                                                                                      . 

Elmore,  AL         ' 

Montgomery,  AL 

5280  

Muncie,  IN  ." ,.....• .- 

0  9284 

Delaware,  IN 

5330  

Myrtle  Beach,  SC  

0  8976 

Horry,  SC 

5345  

Naples,  FL „ 

0  9754 

Collier,  FL 

5360  

Nashville,  TN : 

0  9578 

Cheatham,  TN 

Davidson,  TN                           . 

Dickson,  TN 

Robertson,  TN 

Rutherford,  TN 

Sumner,  TN 

Williamson,  TN                                  ■ 

Wilson,  TN 

5380  

Nassau-Suffolk.  NY 

1.3357 

Nassau,  NY 

Suffolk,  NY 

5483  

New  Haven-Bridgeport-Stamford-Waterbury-Danbury,  CT  , 

Fairfield,  CT 
New  Haven,  CT 

1.2408 

5523  

New  London-Norwich,  CT „ 

1.1767 

New  London,  CT 

5560  

New  Orleans,  LA 

0.904^ 

Jefferson,  LA 

,- 

Orleans,  LA                                                      -              -      - 

Plaquemines,  LA               ( 

St.  Bemard,  LA                                                                                                                                ^ 

St.  Charles,  LA                               ' 

St.  James,  LA                                                                                                       '                                     ' 

St.  John  The  Baptist,  LA 

St.  Tammany,  LA 

5600  

New  York,  NY 

1.4414 

Bronx,  NY 

Kings,  NY 

New  York,  NY 
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MSA 


5640 


5660 
5720 


5910 
5920 


Table  3A.— Urban  Wage  Index— Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 


5775  

5790  

5800  

5880  *.. 


5945 
5960 

5990 
6015 
6020 

6080 


Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 

Newark,  NJ 

Essex,  NJ 

Moms,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 

Newburgh,  NY-PA  

Orange,  NY 

Pike,  PA 

Norfolk-Virginia  Beach-Newport  News,  VANC 

Currituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

Isle  of  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City,  VA 

Williamsburg  City,  VA 

York,  VA 

Oakland,  CA 

Alameda,  CA 

Contra  Costa,  CA 

Ocala,  FL 

Marion,  FL 

Odessa-Midland,  TX  

Ector,  TX 
Midland,  TX 

Oklahoma  City,  OK ,. 

Canadian,  OK 
Cleveland,  OK 
Logan,  OK 
McClain,  OK 
Oklahoma,  OK 
Pottawatomie,  OK 

Oiympia,  WA  

Thurston,  WA 

Omaha,  NE-IA 

Pottawattamie,  lA 
Cass,  NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 

Orange  County,  CA 

Orange,  CA 

Orlando,  FL  

Lake,  FL 
Orange,  FL 
Osceola,  FL 
Seminole,  FL 

Owensboro,  KY  

Daviess,  KY 

Panama  City,  FL  

Bay,  FL 

Parkersburg-Marietta,  WV-OH  

Washington,  OH 
Wood,  WV 

Pensacda,  FL  

Escambia,  FL 
Santa  Rosa,  FL 


Wage 
index 


1.1381 


1.1387 
0.8574 


1.5072 

0.9402 
0.9397 

0.8900 


1.0960 
0.9978 


1.1474 
0.9640 

0.8344 
0.8865 
0.8127 

0.8645 
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Table  3A.— Urban- Wage  Index— Continued 


Urt)an  area 

Wage 
index 

MSA 

> 

(constituent  counties  or 

" 

county  equivalents) 

6120  

Peoria-Pekin,  IL 

0  8739 

Peoria,  IL 

Tazewell,  IL 
Woodford,  IL 

- 

6160  

Philadelphia,  PA-NJ  

1  0713 

Buriington,  NJ 

Camden,  NJ 
Gloucester,  NJ 
Salem,  NJ 

< 

^ 

Bucks,  PA 

-■ 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 

6200  

Phoenix-Mesa,  AZ 

0  9820 

Maricopa,  AZ 

. 

Pinal,  AZ 

6240  

Pine  Bluff,  AR 

' 

0.7962 

Jefferson,  AR 

6280  

Pittsburgh,  PA  

0  9365 

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

- 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 

6323  

Pittsfield,  MA  

1 .0235 

Beri<shire,  MA 

6340  

Pocatello,  ID 

0  9372 

Bannock,  ID 

6360  

Ponce,  PR  

. 

0.5169 

Guayanilla,  PR 

Juana  Diaz,  PR 

. 

Penuelas,  PR 

Ponce,  PR 

'  - 

Villalba,  PR 

Yauco,  PR 

6403  

Portland,  ME  

0.9794 

Cumberiand,  ME 

Sagadahoc,  ME 

Yort<,  ME 

6440  

Portland-Vancouver,  OR-WA  

1.0667 

Clackamas,  OR 

■ 

Columbia,  OR 

Multnomah,  OR 

• 

Washington,  OR 

Yamhill,  OR 

Clark,  WA                                           " 

6483  

Providence-Warwick-Pawtucket,  Rl  

1.0854 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 

6520  

Provo-Orem,  UT 

- 

0.9984 

Utah,  UT 

6560     

Pueblo,  CO  

0.8820 

Pueblo,  CO 

6580  .  ..      . 

Punta  Gorda  FL         

0.9218 

Chariotte,  FL 

- 

6600  

Racine  Wl 

0.9334 

Racine,  Wl 

6640  

Raleigh-Durham-Chapel  Hill,  NC  

0.9990 

Chatham,  NC 

. 

Durham,  NC         ' 

t 

Franklin,  NC 

. 

Johnston,  NC 

Orange,  NC 

Wake,  NC 

6660  

Rapid  City,  SD 

0.8846 
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MSA 


6780 
6800 

6820 
6840 


6680 
6690 
6720 
6740 

6760 


6880 

6895 
6920 

6960 

6980 
7000 
7040 


Table  3A.— Urban  Wage  Index— Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 


i'ennington,  SD 

Reading,  PA 

3erks,  PA 

=^edding,  CA 

Shasta,  CA 

Reno,  NV 

/Vashoe,  NV 

Richland-Kennewick-Pasco 

3enton,  WA 

-ranklin,  WA 

Richmond-Petersburg,  VA  

Charles  City  County,  VA 

Chesterfield,  VA 

Colonial  Heights  City,  VA 

Dinwiddle,  VA 

Soochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

^ew  Kent,  VA 

Petersburg  City,  VA 

'owhatan,  VA 

'rince  George,  VA 

Richmond  City,  VA 

Riverside-San  Bernardino,  CA 

Riverside,  CA 

>an  Bernardino,  CA 

Roanoke,  VA  

Jotetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Jalem  City,  VA 

Rochester,  MN 

)lmsted.  MN 

Rochester,  NY 

I  aenesee,  NY 
I  .ivingston,  NY 
I  Monroe,  NY 
I  )ntario,  NY 
I  )rleans,  NY 
'  Vayne,  NY 

llockford,  IL 

I  (oone,  IL 

I )gle,  IL 

'  Vinnebago,  IL 

llocky  Mount,  NC 

I  idgecombe,  NC 
I  lash,  NC 

I  lacramento,  CA 

I  ;i  Dorado,  CA 

I  'lacer,  CA 

!  lacramento,  CA 

!  laginaw-Bay  City-Midland,  Ml 

I  lay.  Ml 

I  lidland.  Ml 

i  laginaw,  Ml 

iit.  Cloud,  MN 

I  lenton,  MN 
!  teams,  MN 

it.  Joseph,  MO  

/  .ndrews,  MO 
I  luchanan,  MO 

it.  Louis,  MO-IL  

( ;iinton,  IL 

V  ersey,  IL 

I  ladison,  IL 
I  lonroe,  IL 
i  t.  Clair,  IL 
F  ranklln,  MO 

V  efferson,  MO 


WA 


Wage 
index 


MSA 


0.9295 
1.1135 
1.0648 
1.1491 

0.9477 


1.1365 
0.8614 

1.2139 
0.9194 


0.9625 

0.9228 
1.1500 

0.9650 

0.9700 
0.8021 
0.8855 
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Table  3A.— Urban  Wage  Index— Continued 


7080 

7120 
7160 

7200 
7240 

7320 
7360 

7400 
7440 


7460  ^. 
7480  ... 
7485  ... 
7490  ... 


Urt>an  area 

(constituent  counties  or 

county  equivalents) 

Lincoln,  MO 

St.  Charles,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO  .         ' 

Wan'en,  MO 

SuHivan  City,  MO 

Salem,  OR 

Marion,  OR 
Polk,  OR 

Salinas,  CA 

Monterey,  CA  .  .  ' 

Salt  Lake  City-Ogden,  UT 

Davis,  UT 
Salt  Lake,  UT 
Weber,  UT 

San  Angeto,  TX 

Tom  Green,  TX 

San  Antonio,  TX .....; '. 

Bexar,  TX 
Comal,  TX 
Guadalupe,  TX 
Wilson,  TX 

San  Diego,  CA 

San  Diego,  CA  / 

San  Francisco,  CA  : 

Marin,  CA 

San  Francisco,  CA  '  . 

San  Mateo,  CA 

San  Jose,  CA  ; 

Santa  Clara,  CA 

San  Juan-Bayamon,  PR 

Aguas  Buenas,  PR  ^ 

Barceloneta,  PR     • 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR  _  ■ 

Catano,  PR 

Ceiba,  PR 

Comerio,  PR  '  ' 

Corozal,  PR 

Dorado,  PR  '  '  , 

Fajardo,  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR  ' 

Los  Piedras,  PR  ' 

Loiza,  PR 

Luguilk),  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR  , 

Naranjito,  PR  . 

Rio  Grande,  PR 

San  Juan,  PR        .  .    ' 

Toa  Alta,  PR 

Toa  Baja,  PR 

Trujillo  Alto,  PR 

Vega  Alta,  PR  >  ' 

Vega  Baja,  PR 

Yabucoa,  PR 

San  Luis  Obispo-Atascadero-Paso  Robles,  CA  

San  Luis  Obispo,  CA 

Santa  Bart)ara-Santa  Maria-Lompoc,  CA 

Santa  Barbara,  CA 

Santa  Cruz-Watsonville,  CA 

Santa  Cmz,  CA 

Santa  Fe,  NM ; ., 

Los  Alamos,  NM 
Santa  Fe,  NM 


Wag^ 
index 


1.0367 

1.4623 
0.9945 

0.8374 
0.8753 

1.1131 
1.4142 

1.4145 
0.4741 


1.1271 
1.0481 
1.3646 
1.071? 
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MSA 


7500  


7510 


7520 


7560 


7600 


7610 


7620 


7640 


7680 


7720 


7760 


7800 


7840 


7880 


7920 


8003 


8050 


8080 


8120 


8140 


8160 


8200 


8240 


8280 
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Table  3A.— Urban  Wage  Index— Continued 


Urban  area 

(constituent  counties  or 

county  equivalents) 


Santa  Rosa,  CA  *. 

Sonoma,  CA 

Sarasota-Bradent6n,  FL 

Manatee,  FL 

Sarasota,  FL 

Savannah,  GA 

Bryan,  GA 

Chatham,  GA 

Effingham,  GA 

Scranton-Wilkes  Ban-e-Hazleton,  PA 

Columbia,  PA 

-ackawanna,  PA 

-uzeme,  PA 

/Wyoming,  PA 

Seattle-Bellevue-Everett,  WA 

stand,  WA 

<ing,WA  , 

Snohomish,  WA 

Sharon,  PA 

i^ercer,  PA 

jhetxjygan,  Wl 

Sheboygan,  Wl 

sherman-Denison,  TX 

Srayson,  TX 

jhreveport-Bossier  City,  LA 

Jossier,  LA 

Jaddo,  LA 

Vebster,  LA 

jiouxCity,  lA-NE  

Voodbury,  lA 

)akota,  NE 

)ioux  Falls,  SD  

Jncoln,  SD 

Minnehaha,  SD 

IJouth  Bend,  IN 

1  )t.  Joseph,  IN 

Spokane,  WA  

I  tpokane,  WA 

Springfield,  IL  

I  tenard,  IL 
!  tangamon,  IL 

Jlpringfield.  MO  

( Ihristian,  MO 

<  ireene,  MO 

\  (/ebster,  MO 

$pnngfield,  MA 

Wampden,  MA 

I  lampshire,  MA 

i  itate  College,  PA 

<  lentre,  PA 

i  teubenville-Weirton,  OH-WV 

V  efferson,  OH 
f  irooke,  WV 
\  lancock,  WV 

i  tockton-Lodi,  CA  

i  an  Joaquin,  CA 

J  umter,  SO 

S  umter,  SC 

Syracuse.  NY  : 

( ayuga,  NY 
» ladison.  NY 
Onondaga,  NY 
Oswego,  NY 

tacoma,  WA  

F  ierce,  WA 

Tallahassee,  FL 

C  iadsden,  FL 

iBon,  FL 

1  ampa-St.  Peterstxirg-Clearwater,  FL 

herriarKJo.  FL 


Wage 
index 


MSA 


1.3046 
0.9425 

0.9376 
0.8599 

1.1474 

0.7869 
0.8697 
0.9255 
0.8987 

0.9046 

0.9257 

0.9802 
1.0852 
0.8659 

0.8424 

1.0927 

08941 
0.8804 

1.0506 
0.8273 
0.9714 

1.0940 
0.8504 

0.9065 


Table  3A.— Urban  Wage  Index— Continued 


8320 

8360 
8400 

8440 
8480 
8520 
8560 


8600 
8640 
8680 

8720 

8735 
8750 
8760 
8780 
8800 
8840 


Urban  area 

(constituent  counties  or 

county  equivalents) 

Hillsborough,  FL 
Pasco,  FL 
Pinellas,  FL 

Terre  Haute,  IN  

Clay,  IN 
Vermillion,  IN 
Vigo,  IN 

Texarkana,  AR-Texarkana,  TX 

Miller,  AR 
Bowie,  TX 

Toledo,  OH ...; '. 

Fulton,  OH 
Lucas,  OH 
Wood.  OH 

Topeka,  KS 

Shawnee,  KS 

Trenton,  NJ  

Mercer,  f*!J 

Tucson,  AZ „ 

Pima,  AZ 

Tulsa,  OK  

Creek,  OK  ' 

Osage,  OK 
Rogers,  OK 
Tulsa,  OK 
Wagoner,  OK 

Tuscaloosa,  AL  .■ 

Tuscaloosa,  AL 

Tyler,  TX ; 

Smith,  TX  t 

Utica-Rome,  NY  

Herkimer,  NY 
Oneida,  NY 

Vallejo-Fairfield-Napa,  CA 

Napa,  CA  •  " 

Solano,  CA 

Ventura,  CA 

Ventura,  CA 

Victoria,  TX ^ 

Victoria,  TX 

Vineland-Millville-Bridgeton,  NJ 

Cumberland,  NJ 

Visalia-Tulare-Porterville,  CA 

Tulare,  CA 

Waco,  TX 

McLennan,  TX 

Washington,  DC-MD-VA-WV 

District  of  Columbia,  DC 

Calvert,  MD 

Charies,  MD  . 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariington,  VA 

Clarke,  VA 

Culpepper,  VA  • 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA  . 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Parit  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 


Wage 
index 


0.8599 

0.8088 
0.9810 

0.9199 
1.0432 
0.8911 
0.8332 


0.8130 
0.9521 
0.8465 

1.3354 

1.1096 
0.8756 
1.0031 
0.9429 
0.8073 
1.0851 
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MSA 


8920 
8940 
8960 
9000 

9040 

9080 

9140 
9160 

9200 

9260 
9270 
9280 
9320 

9340 
9360 


Nonurb  in  area 


Alabama 

Alaska  

Arizona  ....... 

Arkansas  .... 

California  .... 

Colorado  .... 

Connecticut 
Delaware  .... 

Florida 

Georgia  

Guam  

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana  .... 

Maine  

Maryland 
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Table  3A.— Urban  Wage  Index— Continued 


Urt}an  area 

(constituent  counties  or 

county  equivalents) 


Berkeley,  WV 

Jefferson,  WV 

Waterloo-Cedar  Falls,  lA 

Black  Hawk,  lA 

/Vausau,  Wl 

Marathon,  Wl 

A/est  Palm  Beach-Boca  Raton,  FL 

=alm  Beach,  FL 

Wheeling,  OH-WV 

Jelmont,  OH 

k^arshall,  WV 

Dhio,  WV 

Vrchita,  KS 

Sutler,  KS 

Harvey,  KS 

Jedgwick,  KS 

(Vichita  Falls,  TX  

Vrcher,  TX 

Vichita,  TX 

Villiamsport,  PA  

.ycoming,  PA 

Vilmington-Newari<,  DE-MD  

Jew  Castle,  DE 
i  Decil,  MD 
'Vilmingfon,  NC  

Jew  Hanover,  NC 

Jrunswick,  NC 

'akima,  WA  

'  'akima,  WA 

"olo,  CA 

'  'olo,  CA 

"ork.  PA  

'  'ork,  PA 

oungstown- Warren,  OH  .^ 

( Jolumbiana,  OH 
I  lahoning,  OH 
■  rumbull,  OH 

'ubaCity,  CA 

J  lutter,  CA 
^  uba,  CA 

^'uma,  AZ 

^  uma,  AZ 


Wage 
index 


0.8069 
0.9782 
0.9939 
0.7670 

0.9520 

0.8498 

0.8544 
1.1173 

0.9640 

1.0569 
0.9434 
0.9026 
0.9358 

1.0276 
0.8589 


Table  3B.-  -Rural  Wage  Index 


Wage 
index 


Table  3B.— Rural  Wage  Index— 
Continued. 


Table  SB.— Rural  Wage  Index— 
Continued 


Nonurban  area 


0.7660 
1.2293 
0.8493 
0.7666 
0.9840 
0.9015 
1.2394 
0.9128 
0.8814 
0.8230 
0.9611 
1.0255 
0.8747 
0.8204 
0.8755 
0.8315 
0.7923 
0.8079 
0.7567 
0.8874 
0.8946 


Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  ..7. 

Nevada  

New  Hampshire 
New  Jersey^  .... 

New  Mexico  

New  York  

North  Carolina  . 
North  Dakota  ... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  ... 

Puerto  Rico 

Rhode  Island  ^  . 


Wage 
index 


Nonurban  area 


1.1288 
0.9000 
0.9151 
0.7680 
0.8021 
0.8481 
0.8204 
0.9577 
0.9796 

0.8872 
0.8542 
0.8666 
0.7788 
0.8613 
0.7590 
1 .0303 
0.8462 
0.4356 


South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Virgin  Islands  .. 

Washington 

West  Virginia  ... 

Wisconsin  

Wyoming  


Wage 
index 


0.8607 

0.7815 

0.7877 

0.7821 

0.9312 

0.9345 

0.8504 

0.7845* 

1.0179 

0.7975 

0.9162 

0.9007 


^  All  counties  within  the  State  are  classified 
urban. 

[FR  Doc.  03-19540  Filed  7-31-03;  8:45  am] 
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DEPARTMENt  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  905 

[Docket  No.  FR-^507-F-O2] 
RIN2577-AC16 

Public  Housin )  Capital  Fund  Program 
Obligation  and  Expenditure  of  Funds, 

agency:  Office^  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUDJ 
ACTION:  Final  rjile. 

SUMMARY:  This  final  rule  promulgates 
HUD's  regulation  for  section  9(j)  of  the 
United  States  Housing  Act  of  1937, 
which  deals  wi  th  the  obligation  and 
expenditure  of  Capital  Fund  Program 
funds  by  public  housing  agencies,  in 
accordance  wilii  congressional 
direction. 

DATES:  Effectiv  s  Date:  September  2. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Thorson,  Director,  Office  of 
Capital  Improv  jments,  Public  and 
Indian  Housing .  Room  4134, 
Department  of !  lousing  and  Urban 
Development,  A  51  Seventh  Street,  SW, 
Washington,  DC  20410-5000;  telephone 
(202)  708-1640,  ext.  4999  (this  is  not  a 
toll-free  number).  Individuals  with 
speech  or  heari  ig  impairments  may 
access  this  nun  her  via  TTY  by  calling 
the  toll-free  Federal  Infonnation  Relay 
Service  at  l-80p-877-8339. 
SUPPLEMENTARY  INFORMATION:  Section 
519  of  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.L.  105- 
276,  approved  (pctober  21,  1998) 
(QHWRA)  ameids  section  9  of  the 
United  States  Housing  Act  of  1937  (1937 
Act)  (42  U.S.C.  k437g)  to  provide  a 
"Capital  Fimid,'!  to  be  established  by 
HUD  for  the  purpose  of  making 
assistance  available  to  public  housing 
agencies  (PHAsI  to  carry  out  capital  and 
management  improvement  activities. 
Among  other  things,  section  9  requires 
HUD  to  develod  a  fonnula  for 
determining  the  amount  of  assistance 
provided  on  an  annual  basis  to  PHAs 
from  the  Capital  Fund,  including  a 
mechanism  to  r  sward  performance.  The 
statute  also  reqi  lires  the  Capital  Fund 
Formula  (CFF)  \e  developed  through 
negotiated  ruleihaking  procedures.  The 
CFF  is  the  subject  of  a  separate  final 
rule,  published  Ion  March  16,  2000  (65 
FR  14422),  and  Amended  on  May  2, 
2000  (65  FR  25-^46).  HUD  will  also 
publish  a  propo$ed  rule  that  would 
provide  additiotal  Capital  Fimd 
Program  (CFP)  flequirements. 
Section  9(j)  oi  the  1937  Act 
establishes  time  limits  for  the  obligation 


and  expenditure  of  CFP  funds,  and 
penalties  for  violations  of  those  limits. 
Under  section  9(j),  unless  HUD  grants 
an  extension,  a  PHA  has  24  months  for 
obligation  and  four  years  for 
expenditure  of  CFP  funds,  which  are 
received  pursuant  to  section  9(d),  before 
the  statutory  penalties  may  be  imposed. 

HUD's  Fiscal  Year  2003 
Appropriations  Act,  Title  11  of  Division 
K  of  the  Consolidated  Appropriations 
Resolution,  2003  (Pub.  L.  108-7,  117 
Stat.  11.  approved  February  20,  2003) 
(FY  2003  Appropriations  Act)  includes 
a  requirement  "That  the  Secretary  shall 
issue  final  regulations  to  carry  out 
section  9(j)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437g(j))  not  later 
than  August  1,  2003."  HUD  is  issuing 
this  final  rule  to  address  that 
requirement.  This  rule  places  the 
obligation  and  expenditure 
requirements  at  24  CFR  905.120  of 
HUD's  regulations.  The  rule  basically 
follows  the  statutory  language  of  section 
9(j)  without  addition  except  to  conform 
the  statutory  language  to  a  regulatory 
format  as  noted  in  this  preamble. 

The  addition  made  by  this  rule 
consists  of  expliciUy  stating  at 
§  905.120(b)(1)  that  a  PHA  may  request 
an  extension  of  the  time  period  for 
obligation,  as  permitted  under  section 
9(j)(2).  Section  9(j)(2)  permits  HUD  to 
grant  an  extension,  and  it  follows  that 
a  PHA  must  be  allowed  to  request  an 
extension. 

Findings  and  Certifications 

Justification  for  Final  Rulemaking 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
efi^ect,  in  accordance  with  HUD's  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  Part  10.  however,  does  provide 
for  exceptions  for  that  general  rule 
where  HUD  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
determined  to  be  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  HUD  finds  that  good  cause 
exists  to  publish  this  final  rule  for  effect 
without  first  soliciting  public  comment 
in  that  prior  public  procedure  would  be 
unnecessary.  Section  905.120  only 
repeats  the  statutory  requirements  of 
section  9(j)  of  the  1937  Act,  which  do 
not  need  rulemaking  to  be  effective  and 
which  HUD  may  not,  in  any  event, 
change  through  a  regulation  in  response 
to  public  comment. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  for  this  rule  in  accordance  with 


HUD  regulations  at  24  CFR  part  50, 
which  implement  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Regulations  Division,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410-0500. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  rule  under 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  economically 
significant  as  provided  in  section  3(f)(1) 
of  the  Order).  Any  changes  made  to  the 
rule  as  a  result  of  that  review  are 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
Regulations  Division.  Office  of  the 
General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  only  includes  statutory 
requirements  that  fhe  Department  may 
not  alter  by  regulation  and  all  entities 
are  treated  as  required  by  the  statute. 

Executive  Order  13132,  Federalism 

■  Executive  Order  13132  (Federalism) 
prohibits  an  agency  from  publishing  any 
rule  that  has  federalism  implications  if 
the  rule  either  (1)  imposes  substantial 
direct  compliance  costs  on  state  and 
loccJ  governments  and  is  not  required 
by  statute,  or  (2)  the  rule  preempts  state 
law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  within  the 
meaning  of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  and  on  the  private  sector. 
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This  rule  does  not  impose,  within  the 
meaning  of  the  UMRA.  any  federal 
mandates  on  any  state,  local,  or  tribal 
governments  or  on  the  private  sector. 

List  of  Subjects  in  24  CFR  Part  905 

Grant  programs — housing  and 
community  development. 
Modernization,  Public  housing, 
Reporting  and  recordkeeping 
requirements. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  rule  is  14.850. 

■  For  the  reasons.discussed  in  the 
preamble,  chapter  IX  of  iitle  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  905— THE  PUBLIC  HOUSING 
CAPITAL  FUND  PROGRAM 

■  1 .  The  authority  citation  for  24  CFR 
part  905  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437g  and  3535(d). 

■  2.  Add  a  new  §  905.120  to  read  as 
follows: 

§905.120    Penalties  for  slow  obligation  or 
expenditure  of  CFP  assistance. 

In  addition  to  any  other  statutory, 
regulatory,  or  contractual  sanctions 
available  to  HUD.  the  penalties  for  slow 
obligation  or  expenditure  of  CFP 
assistance  will  be  applied  as  follows: 

(a)  Obligation  of  amounts.  (1)  Except 
as  provided  in  paragraph  (b)  of  this 
section,  a  PHA  must  obligate  any 
assistance  received  under  this  part  not 
later  than  24  months  after,  as  applicable: 

(1)  The  date  on  which  the  funds 
Become  available  to  the  PHA  for 
obligation  in  the  case  of  modernization; 
or 

(ii)  The  date  on  which  the  PHA 
accumulates  adequate  funds  to 
undertake  modernization,  substantial 
rehabilitation,  or  new  construction  of 
units. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  any  funds  appropriated 


to  a  PHA  for  Fiscal  Year  1997  or  prior 
fiscal  years  shall  be  fully  obligated  by 
the  PHA  not  later  than  September  30, 
1999. 

(b)  Exceptions  to  obligation 
requirement.  (1)  Extension  before 
expiration  of  obligation  period.  A  PHA 
may  request  and  HUD  may  approve  a 
longer  timeframe  or  HUD  may,  by  prior 
approval  granted  before  the  expiration 
of  the  time  period  in  paragraph  (a)  of 
this  section,  extend  the  time  period 
imder  paragraph  (a)  of  this  section  for 
an  additional  period  not  to  exceed  12 
months,  based  on: 

(i)  The  size  of  die  PHA; 

(ii)  The  complexity  of  the  capital 
program  of  the  PHA; 

(iii)  Any  limitation  on  the  ability  of 
the  PHA  to  obligate  the  amounts 
allocated  for  the  PHA  ft-om  the  Capital 
Fund  in  a  timely  maimer  as  a  result  of 
state  or  local  law;  or 

(iv)  Such  other  factors  as  HUD 
determines  to  be  relevant. 

(2)  Extension  of  obligation  period. 
HUD  may  extend  the  time  period  under 
paragraph  (a)  of  this  section  for  a  PHA, 
for  such  period  as  HUD  determines  to  be 
necessary,  if  HUD  determines  that  the 
failure  of  the  agency  to  obligate 
assistance  in  a  timely  manner  is 
attributable  to: 

(i)  Litigation; 

(ii)  Obtaining  approvals  of  the  federal 
government  or  a  state  or  local 
government; 

(iii)  Complying  with  environmental 
assessment  and  abatement 
requirements; 

(iv)  Relocating  residents; 

(v)  An  event  beyond  the  control  of  the 
PHA;  or 

(vi)  Any  other  reason  established  by 
HUD  by  notice  published  in  the  Federal 
Register. 

(3)  Disregard  of  minimal  unobligated 
amounts.  HUD  will  disregard  the 
requirements  of  paragraph  (a)  of  this 
section  with  respect  to  any  imobligated 
amounts  made  available  to  a  PHA,  to  the 
extent  that  the  total  of  such  amounts 
does  not  exceed  10  percent  of  the 


original  amoxint  made  available  to  the 
PHA. 

(c)  Effect  of  failure  to  comply.  (1) 
Prohibition  of  new  assistance.  A  PHA 
will  not  be  awarded  CFP  assistance  Tor 
any  month  during  any  fiscal  year  in 
which  the  PHA  has  funds  unobligated 
in  violation  of  paragraph  (a)  or  (b)  of 
this  section. 

(2)  Withholding  of  assistance.  During 
any  fiscal  year  described  in  paragraph 
(c)(1)  of  this  section,  HUD  will  withhold -■ 
all  assistance  that  would  otherwise  be 
provided  to  the  PHA.  If  the  PHA  cures 
its  failure  to  comply  during  the  year,  it 
shall  be  provided  with  the  share 
attributable  to  the  months  remaining  in 
the  year. 

(3)  Redistribution.  The  total  amount  of 
any  funds  not  provided  PHAs  by 
operation  of  this  section  shall  be 
allocated  for  PHAs  determined  to  be 
high-performing  under  the  Public 
Housing  Assessment  System  (at  24  CFR 
part  902)  (or  the  applicable  performance 
evaluation  program  for  public  housing). 

(d)  Expenditure  of  amounts.  (1)  In 
general.  A  PHA  must  spend  any 
assistance  received  under  this  part  not 
later  than  four  years  (plus  the  period  of 
any  extension  approved  by  HUD  under 
paragraph  (b)  of  this  section)  after  the 
date  on  which  funds  become  available 
to  the  PHA  for  obligation. 

(2)  Enforcement.  HUD  will  enforce  the 
requirement  of  paragraph  (d)(1)  of  this 
section  through  default  remedies  up  to 
and  including  withdrawal  of  the  CFP 
funding. 

(e)  Right  of  recapture.  Any  obligation 
entered  into  by  a  PHA  is  subject  to  the 
HUD's  right  to  recapture  the  obligated 
amounts  for  violation  by  the  PHA  of  the 
requirements  of  this  section. 

Dated:  luly  28,  2003. 

Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  03-19613  Filed  7-31-03;  8:45  am). 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  960 
[Docket  No.  FR>4824-P-01] 
RIN  2577-AC42| 

PHA  Discretidn  in  Treatment  of  Over- 
Income  Families 


Publ 


AGENCY:  Office 
Secretary  for 
Housing,  HUD 
ACTION:  Propo!  ed  rule 


summary:  This 
give  public  ho  ising 
discretion,  in 
law  and  regula^ 
housing  tenant  s 
income  limit 
in  public  hous 
decide  that 
to  find  other 
housing  units 
for  families  wi 


for 


such 


DATES:  Comments 
30.  2003. 


proposed  rule  would 
agencies  (PHAs)  the 
Accordance  with  federal 
ions,  to  evict  public 
who  are  over  the 
eligibility  to  participate 
ng  programs.  PHAs  may 
families  should  be  able 
ing  and  that  public 
!  hould  be  made  available 
h  greater  housing  need. 
Due  Date:  September 


hous 


ibni 


1  )n ; 


ADDRESSES: 

invited  to  su 
regarding  this 
Division,  Roon 
Counsel, 
Urban 

SW.,  Washingt 
Comments 
docket 
comment  su 
public  inspect 
8  a.m.  and  5  p. 
above  address, 
comments  will 
FOR  FURTHER 
Arnaudo,  Offio ; 
Occupancy  anc 
Department  of 
Development. 
Street,  SW., 
5000:  telephon( 
not  a  toll-free 
speech  impaire  i 
this  number  via 
free  Federal 
at  1-800-877 


Int  srested  i 


of  the  Assistant 
ic  and  Indian 


persons  are 
lit  written  comments 
1  ule  to  the  Regulations 
10276,  Office  of  General 
Depai  tment  of  Housing  and 
Develop  nent,  451  Seventh  Street, 
on,  DC  20410-0500. 
sho  ild  refer  to  the  above 
number  and  title.  A  copy  of  each 
bmjitted  will  be  available  for 
and  copying  between 
. ,  weekdays,  at  the 
='acsimile  (FAX) 
not  be  accepted. 
INFORMATION  CONTACT: 
of  Public  Housing 
Management, 
iousing  and  Urban 
Room  4116,  451  Seventh 
_  on,  DC  20410- 
(202)  708-0744  (this  is 
n  amber).  Hearing  or 

individuals  may  access 
TTY  by  calling  the  toll- 
Inf^jrmation  Relay  Service 


Pat 


Wa  shingtc 


$339, 
SUPPLEMENTARY]  INFORMATION: 

I.  Background 

This  rule  pro  )oses  to  amend  24  CFR 
960.261,  "Restr  ctions  on  evictions  of 
families  based  i  pon  income,"  which 
limits  the  autha  rity  of  PHAs  to  evict 
families  residin  i  in  public  housing 
based  on  an  inc  ease  in  income  unless: 
(1)  The  PHA  ha;  determined  that  there 
is  other  decent,  safe,  and  sanitary 
housing  availab  e  to  the  tenant  at  a  rent 
not  exceeding  tl  le  then-current  tenant 
rent;  or  (2)  the  I  HA  is  required  to  evict 


the  family  by  local  law.  Through  this 
rule,  HUD  proposes  that  a  PHA  have  the 
discretion  to  evict  a  family  that  is  over 
the  eligible  income  limit.  HUD  believes 
that  public  housing  should  be  available 
to  low-income  families  and  that  it  is 
inappropriate  to  limit  the  ability  of  a 
PHA  to  move  over-income  families  out 
of  public  housing  to  make  room  for  low- 
income  families  on  waiting  lists. 

The  restriction  on  eviction  provision 
is  a  regulatory  requirement,  not  a 
statutory  one.  The  CFR  section  has 
undergone  some  revision  since  its 
original  promulgation;  it  was 
promulgated  in  its  ciu-rent  form  on 
March  29,  2000.  {See  65  FR  16729.) 

There  are  statutory  provisions  in  the 
U.S.  Housing  Act  of  1937,  42  U.S.C. 
1437  et  seq.  (the  1937  Act)  and  policy 
considerations  that  affect  the  ability  of 
PHAs  to  evict  residents  based  on 
income  changes  in  some  specifically 
defined  cases.  These  considerations 
relate  to  the  two-year  earned  income 
disallowance  in  section  3(d)  of  the  Act, 
42  U.S.C.  1437a{d),  and  the  Family  Self- 
Sufficiency  program  under  section  23  of 
the  Act,  42  U.S.C.  1437u. 

In  order  to  create  an  incentive  for 
public  housing  residents  to  find 
employment,  the  1937  Act  provides  for 
a  moratorium  on  increases  in  rent 
because  of  employment,  under  specified 
statutory  criteria  that  ensure  that  over- 
income  families  remain  in  place  for 
valid  reasons.  Section  3(d)  of  the  1937 
Act  (42  U.S.C.  1437a(d)),  provides  that 
for  certain  families  who  have  a  member 
who  succeeds  in  becoming  employed, 
rent  is  not  increased  at  all  for  the  12- 
month  period  following  the 
commencement  of  employment  and  is 
increased  only  in  a  50  percent 
increment  for  the  subsequent  12-month 
period.  This  temporary  disallowance 
only  applies  to  families  who  have  a 
member:  (1)  Whose  income  increases  as 
a  result  of  employment  if  the  member 
was  previously  unemployed  for  one  or 
more  years;  (2)  whose  income  increases 
because  of  participation  in  a  local  self- 
sufficiency  program;  or  (3)  who  is  or 
was  within  the  previous  6  months 
assisted  under  a  state  program  for 
temporary  assistance  to  needy  families 
(TANF).  (See  42  U.S.C.  1437a{d).)  This 
statute  not  only  implies  that  such 
families  should  not  be  considered  over- 
income  until  the  period  of  rent 
moratorium  expires,  it  is  part  of  an 
important  HUD  policy  to  create 
incentives  for  self-sufficiency  and 
employment  that  will  ultimately  enable 
families  to  leave  public  housing.  HUD 
does  not  wish  to  undermine  this  policy, 
so  this  rule  would  exempt  families 
eligible  for  the  earned  income  disregard 


from  those  who  may  be  immediately 
evicted  when  over  income. 

Similarly,  the  Family  Self-Sufficiency 
(FSS)  program  under  42  U.S.C.  1437u, 
provides  that  families  enter  into 
contracts  of  participation  with  the  PHA 
under  which  the  head  of  the  household 
is  required  to  seek  suitable  employment 
during  the  term  of  the  contract.  The  FSS 
program  is  an  important  policy 
initiative  of  the  department  to 
coordinate  resources  to  enable  public 
housing  residents  to  achieve  economic 
self-sufficiency.  Allowing  participants 
to  be  evicted  during  the  term  of  the 
contract  because  they  found 
employment,  which  is  the  object  of  the 
self-sufficiency  contract,  would 
undermine  the  program.  Therefore,  this 
proposed  rule  would  exempt  such 
families  from  eviction  so  long  as  they 
have  a  valid  contract  of  participation  in 
an  FSS  program  under  the  statute  and 
HUD's  regulations. 

n.  This  Proposed  Ride 

HUD  believes  that,  except  for  the 
statutory  special-case  exemptions  noted 
above  in  Section  I  of  this  preamble, 
PHAs  should  be  free  to  make  local 
decisions  to  serve  low-income  families. 
Those  with  incomes  over  80  percent  of 
the  median — the  upper  limit  for  public 
housing  admissions  eligibility — should 
be  able  to  find  housing  in  the  private 
market,  and  the  PHA  will  therefore  be 
able  to  focus  its  efforts  on  families  with 
lower  incomes.  In  the  past,  24  CFR 
960.261  and  its  predecessor  sections 
have  unduly  limited  the  PHA's  ability  to 
respond  to  over-income  families  who 
choose  to  remain  in  public  housing. 
HUD  believes  it  is  better  policy  to  grant 
PHAs  the  ability  to  target  scarce  public 
resources  to  those  most  in  need  for 
housing.  HUD,  under  its  general 
regulatory  authority  provided  in  42 
U.S.C.  3535(d),  which  states  that  the 
Secretary  may  "make  such  regulations 
as  may  be  necessary  to  carry  out  his 
functions,  powers,  and  duties,"  is 
proposing  to  implement  this  policy  by 
amending  24  CFR  960.261. 

III.  Findings  and  Certifications 

Environmental  Impact 

This  rule  concerns  a  statutorily 
required  and/or  discretionary 
establishment  and  review  of  income 
limits  and  exclusions  with  regard  to 
eligibility  for  or  calculation  of  HUD 
housing  assistance  or  rental  assistance. 
As  such,  this  rule  is  categorically 
excluded  from  the  provisions  of  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4332,  under  24  CFR  50.19(c)(6)  of 
HUD's  regulations. 
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Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  concerned  only  with 
granting  PHAs  the  discretion  to  evict 
over-income  families.  It  does  not 
mandate  that  any  PHA  take  such  action. 
Furthermore,  the  rule  preserves  the 
ability  that  small  PHAs  with  fewer  than 
250  units  have  to  admit  over-income 
families  in  cases  where  there  is  no 
demand  for  a  unit  by  an  eligible  family, 
thus  preventing  such  small  PHAs  from 
having  to  support  vacant  units. 
Therefore,  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  eritities. 

Although  HUD  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities, 
HUD  welcomes  comments  regarding  any 
less  burdensome  alternatives  to  this  rule 
that  will  meet  HUD's  objectives  as 
described  in  this  preamble. 

Unfunded  Mandates  Refoim  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  establishes  requirements 
for  federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  state, 
loctd,  and  tribal  goveniments  and  the 
private  sector.  This  proposed  rule  does 
not  impose  any  federal  mandates  on  any 
state,  local,  or  tribal  goverrunents  or  the 
private  sector  within  the  meaning  of  the 
UMRA. 

Executive  Order  13132.  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 


practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitled 
"Regulatory  Plaiming  and  Review"). 
OMB  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the 
proposed  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the  Rules 
Docket  Clerk,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC,  20410-0500. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  applicable  to  the 
program  affected  by  diis  rule  is  14.850. 

List  of  Subjects  in  24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
community  development.  Individuals 
with  disabilities.  Pets,  Public  housing. 


For  the  reasons  stated  in  the 
preamble,  HUD  proposes  to  amend  24 
CFR  part  960  as  follows: 

PART  960— ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

1 .  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437d, 
1437n.  1437Z-3,  and  3535(d). 


Subpart  C — Rent  and  Reexamination 

2.  Revise  24  CFR  960.261  to  read  as 
follows: 

§  960.261     Restriction  on  eviction  of 
families  based  on  income. 

(a)  PHAs  may  evict  or  terminate  the 
tenancies  of  families  who  are  over 
income,  subject  to  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  Unless  it  is  required  to  do  so  by 
local  law,  a  PHA  may  not  evict  or 
terminate  the  tenancy  of  a  family  solely 
because  the  family  is  over  income,  if  the 
family  is  entitled  to  the  disallowance  of 
earned  income  as  provided  at  42  U.S.C. 
1437a(d),  so  long  as  that  family  or  a 
member  of  that  family  meets  the 
requirements  of  that  section. 

(c)  Unless  it  is  required  to  do  so  by 
local  law,  a  PHA  may  not  evict  or 
terminate  the  tenancy  of  a  family  solely 
because  the  family  is  over  income,  if  the 
family  has  a  contract  for  participation  in 
an  FSS  program  under  part  984  of  this 
title. 

Dated:  July  2,  2003. 
Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

(PR  Doc.  03-19623  Filed  7-31-03;  8:45  am] 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  July  31,  2003 

Continuation  of  the  National  Emergency  With  Respect  to  Iraq 


On  August  2.  1990,  by  Executive  Order  12722,  President  Bush  decleired 
a  national  emergency  with  respect  to  Iraq  pursuant  to  the  hiternational 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the 
unusual  and  extraordinary  threat  to  the  national  security  and  foreign  policy 
of  the  United  States  constituted  by  the  actions  and  policies  of  the  Government 
of  h-aq— the  Saddam  Hussein  regime.  By  Executive  Orders  12722  of  August 
2,  1990,  and  12724  of  August  9,  1990,  the  President  imposed  trade  sanctions 
on  Iraq  and  blocked  Iraqi  government  assets.  Additional  measures  were 
taken  with  respect  to  this  national  emergency  by  Executive  Order  13290 
of  March  20,  2003.  Because  of  the  continued  instability  in  Iraq,  the  United 
States  and  Coalition  partners'  role  as  the  temporary  authority  in  Iraq,  and 
the  need  to  ensure  the  establishment  of  a  process  leading  to  representative 
Iraqi  self-rule,  the  national  emergency  declared  on  August  2,  1990,  and 
the  measures  adopted  on  August  2  and  August  9,  1990,  and  March  20, 
2003,  to  deal  with  that  emergency  must  continue  in  effect  beyond  August 
2,  2003.  Therefore,  in  accordance  with  section  202(d)  of  the  National  Emer- 
gencies Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national 
emergency  with  respect  to  Iraq. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


(PR  Doc.  03-19890 
Filed  7-31-03;  11:45  am] 
Billing  code  3195-01-P 
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REMINDERS 

The  Items  in  trts  list  were 
edrtorially  compiled  as  an  aid 
to  Federal  Register  users, 
inclusion  or  ex(}lusion  from 
this  list  has  no  degal 
significance. 

I 

RULES  GOING  INTO 
EFFECT  AUGUST  1,  2003 

I 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  p  reduced  In 

Califomia;  pullished  7-9-03 

Raisins  produce  J  from  grapes 
grown  in 

California 

Reserve  raisins  intended 
for  use  a! ;  cattle  feed: 
additional  storage 
payment  i  eduction; 
published  7-31-03 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Environmental  policy  and 
procedures;  published  8-1- 
03 

COMMERCE  DBPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska:  fisheri<  s  of 
Exclusive  Economic 
Zone — 

Groundfish  t  awl  fisheries; 
published  3-23-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  contfol: 

Federal  operatng  permits 
program — 

Califomia  agicultural 
sources;  asplication 
deadline  e  (tension; 
published  i!-1-03 
Solid  wastes:  ^ 

Hazardous  was  te: 
identification  and  listing — 

Exclusions;  published  6-2- 
03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Detroit  Captain  of  Port 
Zone,  Ml;  sa  ety  zones; 
published  7-^5-03 

INTERIOR  DEPaNtMENT 
Fish  and  Wildlife  Service 


Endangered  and 
species: 
Critical  habitat 
designations-  - 


hreatened 


Plant  species  from 
Hawaii,  Hi;  published  7- 
2-03 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Technical  amendments; 
published  8-1-03 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  7- 
15-03 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Personal  appearance; 
published  7-7-03 

TRANSPORTATION 
DEPARTMENT  " 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  published 
6-27-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  impjortation  of 
animals  and  animal 
products: 

Cattle  from  Mexico: 
importation  into  U.S. 
prohibited  due  to 
tuberculosis;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13838] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
State  and  private  forestry 
assistance: 

Forest  Land  Enhancement 
Program;  comments  due 
by  8-8-03;  published  6-9- 
03  [FR  03-14259] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Wheat;  U.S.  standards; 

comments  due  by  8-4-03; 

published  6-4-03  [FR  03- 

13772] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Support  activities: 


Technical  service  provider 
assistance;  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17260] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  Species  Act: 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
spjecies — 
Atlantic  bluefin  tuna; 

comments  due  by  8-8- 

03;  published  7-10-03 

[FR  03-17521] 
Atlantic  swordfish; 

comments  due  by  8-4- 

03;  published  6-20-03 

[FR  03-15690] 
Swordfish  and  bluefin 

tuna;  comments  due  by 

8-4-03;  published  7-15- 

03  [FR  03-17867] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18339] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  8-4-03; 

published  7-18-03  [FR 

03-18341] 

Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18342] 

Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-5-03; 
published  7-21-03  [FR 
03-18488] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  whiting;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18164] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Follow-on  production 
contracts  for  products 


developed  pursuant  to 
prototype  projects; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13536] 
Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretirement  benefits 
other  than  pensions; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Quarterly  financial  reporting 
requirements  and  annual 
reports  revisions; 
comments  due  by  8-6-03; 
published  7-7-03  [FR  03- 
16811] 
Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 
comments  due  by  8-6-03; 
published  7-7-03  [FR  03- 
16820] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Cash  management 
programs;  documentation 
requirements;  comments 
due  by  8-7-03;  published 
7-8-03  [FR  03-16819] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Texas;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17338] 
Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substance;  substitutes 
list;  comments  due  by 
8-4-03;  published  6-3-03 
[FR  03-13254] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
px>llutants: 

Iowa;  comments  due  by  8- 
7-03;  published  7-8-03 
[FR  03-17101] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
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for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  8- 
7-03;  published  7-8-03 
[FR  03-17102] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Western  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16922] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Western  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16923] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-16926] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17204] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17205] 
Maryland;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17340] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Nebraska;  comments  due  by 
8-7-03;  published  7-8-03 
[FR  03-17098] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Nebraska;  comments  due  by 

8-7-03;  published  7-8-03 

[FR  03-17099] 
Texas;  comments  due  by  8- 

8-03;  published  7-9-03 

[FR  03-17339] 
Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16925] 
Human  testing;  standards  and 
criteria;  comments  due  by 
8-5-03;  published  5-7-03 
[FR  03-11002] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thymol  and  eucalyptus  oil; 

comments  due  by  8-5-03; 

published  6-6-03  [FR  03- 

14198] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
Identification  and  listing — 
Exclusions;  comments  due 
by  8-4-03;  published  6- 
18-03  [FR  03-15361] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  matters: 
76-81  GHz  frequency  and 
frequency  bands  above 
95  GHz  reallocation; 
domestic  and  international 
consistency  realignment; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13780] 
Practice  and  procedure: 
Wireless  telecommunrcations 
services — 

Communications  facilities 
and  historic  properties; 
nationwide 
programmatic 
agreement;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17415] 
Radio  frequency  devices: 
Broadband  power  line 
systems;  comments  due 
by  8-6-03;  published  5-23- 
03  [FR  03-12914] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Deferred  compensation  and 
postretirement  t)enefits 
other  than  pensions; 
comments  due  by  8^-03; 


published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 

GOVERNMENT  ETHICS 

OFFICE 

Organization  and  procedures: 
Statutory  gift  acceptance 
authority;  comments  due 
by  8-4-03;  published  5-5- 
03  [FR  03-11043] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
Opthalmic  products  (OTC); 
final  monograph;  technical 
amendment;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13827] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Beveriy  Hart)or,  MA;  safety 
zone;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17367] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Braun's  rock-cress; 
comments  due  by  8-4- 
03;  published  6-3-03 
[FR  03-13509] 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Impjortation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Black  carp;  comments 
due  by  8-4-03; 
published  6-4-03  [FR 
03-13996] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
North  Dakota;  comments 
due  by  8-6-03;  published 
7-7-03  [FR  03-17084] 
Virginia;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-17083] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 


Release  transp>ortation 
regulations;  clarification; 
comments  due  by  8-8-03; 
published  6-9-03  [FR  03- 
14380] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretirement  benefits 
other  than  pensions; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 
NUCLEAR  REGULATORY 
COMMISSION 
Radioactive  material; 
packaging  and 
transportation: 
Safe  transpKJrtalion 
regulations:  putiiic 
meeting;  comments  due 
by  8-8-03;  published  6-26- 
03  [FR  03-16175] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  earnings 
determinations;  comments 
due  by  8-8-03;  published 
6-9-03  [FR  03-14273] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program 
changes;  comments  due 
by  8-7-03;  published  7-8- 
03  [FR  03-16862] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Ammunition  (except  small 
arms);  comments  due 
by  8-8-03;  published  7- 
25-03  [FR  03-18986] 

TRANSPORTATION 
DEP«RTMENT 
Federal  Aviation 
Administration 
Aircraft  products,  parts,  and 
materials;  false  and 
misleading  statements; 
comments  due  by  8-4-03; 
published  5-5-03  [FR  03- 
10946] 
Airworthiness  directives: 
Boeing;  comments  due  by 
8-4-03;  published  6-18-03 
[FR  03-15324] 
Bomtjardier;  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17319] 
Cessna;  comments  due  by 
8-8-03;  published  5-15-03 
[FR  03-12113] 


IV 


Federal  Register /Vol.  68,  No.  148 /Friday,  August  1,  2003 /Reader  Aids 


Domier;  comn  ents  due  by 
8-8-03;  puW  shed  7-9-03 
(FR  03-173^4] 

Eurocopter  D€fjtschland 
GmbH;  comrnents  due  by 
8-4-03;  publ  shed  6-5-03 
[FR  03-14136] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviatioi  i 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  di  je  by  8-4-03; 
published  6-  i-03  [FR  03- 
13654] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  dir«ctives: 
Eurocopter  Fraice; 
comments  due  by  8-4-03; 
published  6-!  -03  [FR  03- 
14134] 

Intemational  Ae  ro  Engines; 
comments  die  by  8-4-03; 
published  6-f-03  [FR  OS- 
MISS] 

TRANSPORTATIi  )N 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  dire[rtives: 
Learjet;  commeUs  due  by 

8-4-03;  published  6-18-03 

[FR  03-1533S] 
McDonnell  Douglas; 

comments  dus  by  8-4-03; 

published  6-1 3-03  [FR  03- 

15333] 
Mitsubishi  Heav,^  Industries, 

Ltd.;  commens  due  by  8- 

5-03;  publish^  d  6-4-03  . 

[FR  03-13980 

TRANSPORTATIpN 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  direi  lives: 
New  Piper  Aircraft,  Inc. 
correction;  coinments  due 
by  8-8-03;  published  7-21- 
03  [FR  C3-13  550] 

TRANSPORTATIPN 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pilatus  Aircraft  Ltd; 
comments  du<   by  8-4-03; 


published  7-3-03  [FR  03- 
16844] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Piper  Aircraft,  Inc.; 

comments  due  by  8-8-03; 

published  6-4-03  [FR  03- 

13650] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Pratt  &  Whitney  Canada; 
comments  due  by  8-5-03; 
published  6-6-03  [FR  03- 
14276] 

Raytheon;  comments  due  by 
.  8-4-03;  published  6-4-03 
[FR  03-13979] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  8-4-03;  published 
6-4-03  [FR  03-13973] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
CenTex  Aerospace,  Inc.; 
Raytheon/Beech  Model 
58  airplane;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17249] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  8-4-03;  published  6- 
4-03  [FR  03-14070] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Improved  test  dummies, 
updated  test 
procedures,  and 


extended  child  restraints 
standards  for  children 
up  to  65  pounds; 
comments  due  by  8-8- 
03;  published  6-24-03 
[FR  03-14425] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Vehicle  compatibility  and  roll 

over  mitigation;  safety 

reports  availability; 

comments  due  by  8-4-03; 

published  6-18-03  [FR  03- 

15239] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Global  terrorism;  sanctions 
regulations;  comments  due 
by  8-5-03;  published  6-6-03 
[FR  03-14251] 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  Management 
Service: 

Automated  Clearing  House; 

Federal  agency 

participation;  comments 

due  by  8-4-03;  published 

6-5-03  [FR  03-13833] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Properiiy  transferees; 

liabilities  assumed  in 

certain  transactions; 

comments  due  by  8-4-03; 

published  5-6-03  [FR  03- 

11212] 
Securities  and  commodities; 

statutory  valuation 

requirements;  safe  hartjor; 

comments  due  by  8-4-03; 

published  5-5-03  [FR  03- 

11047] 

Separate  retum  limitation 
years;  loss  carryovers 
waiver;  cross-reference; 
comments  due  by  8-5-03; 
published  5-7-03  [FR  03- 
11210] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 

Appeals  regulations  and 

rules  of  practice — 

Representative  services 
withdrawal;  notice 


procedures;  comments 
due  by  8-4-03; 
published  6-3-03  [FR 
03-13797] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws,  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  246/P.L.  108-66 

To  provide  that  certain  Bureau 
of  Land  Management  land 
shall  be  held  in  trust  for  the 
Pueblo  of  Santa  Clara  and  the 
Pueblo  of  San  lldefonso  in  the 
State  of  New  Mexico.  (July 
30,  2003;  117  Stat.  876) 
Last  List  July  31,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— AUGUST  2003 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
conunent  deadlines,  which  appear  in 
agency  documeMs.  In  computing  these 


dates,  the  day  after  publication  is 
coimted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

PUBLICATION 


August  1 


August  4 


August  5 


August  6 


August  7 


August  8 


August  1 1 


August  12 


August  13 


August  14 


August  15 


August  18 


August  19 


August  20 


August  21 


August  22 


August  25 


August  26 


August  27 


August  28 


August  29 


15  DAYS  AFTER 
PUBLICATION 


August  18 


August  19 


August  20 


August  21 


August  22 


August  25 


August  26 


August  27 


August  28 


August  29 


Sept  2 


Sept  2 


Septa 


Sept  4 


Septs 


Septs 


Sept  9 


Sept  10 


Sept  11 


Sept  12 


Sept  15 


30  DAYS  AFTER 
PUBUCATION 


Sept  2 


Septs 


Sept  4 


Septs 


Sept  8 


Septs 


Sept  10 


Sept  1 1 


Sept  12 


Sept  15 


Sept  15 


Sept  17 


Sept  18 


Sept  19 


Sept  22 


Sept  22 


Sept  24 


Sept  25 


Sept  26 


Sept  29 


Sept  29 


45  DAYS  AFTER 
PUBLICATION 


Sept  15 


Sept  18 


Sept  19 


Sept  22 


Sept  22 


Sept  22 


Sept  25 


Sept  26 


Sept  29 


Sept  29 


Sept  29 


Oct  2 


Oct  3 


Oct  6 


Oct  6 


Oct  6 


Oct  9 


Oct  10 


Oct  14 


Oct  14 


Oct  14 


60  DAYS  AFTER 
PUBLICATION 


Sept  30 


Oct  3 


Oct  6 


Oct  6 


Oct  6 


Oct  7 


Oct  10 


Oct  14 


Oct  14 


Oct  14 


Oct  14 


Oct  17 


Oct  20 


Oct  20 


Oct  20 


Oct  21 


Oct  24 


Oct  27 


Oct  27 


Oct  27 


Oct  28 


90  DAYS  AFTER 
PUBLICATION 


Oct  30 


Nov  3 


Nov  3 


Nov  4 


Nov  5 


Nov  6 


Nov  10 


Nov  10 


Nov  12 


Nov  12 


Nov  13 


Nov  17 


Nov  17 


Nov  18 


Nov  19 


Nov  20 


Nov  24 


Nov  24 


Nov  25 


Nov  26 


Nov  28 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  sen/ice  includes  ail  public  laws 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 
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►,  enter  my  subscription(s)  as  follows: 


Charge  your  order. 
It's  Easyn 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 
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Microfiche  Editions  Available... 
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24x  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
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(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrik>ers  as  issued. 
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Six  months:  $132.00 
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D  Six  months  at  $132.00 
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Charge  your  order. 

It's  Easy! 
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Rules  and  Regulations 


Federal  Register 

Vol.  68.  No.  149 
Monday,  August  4,  2005 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 
[Docket  No.  02-117-9] 

Exotic  Newcastle  Disease;  Removal  of 
Areas  From  Quarantine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  exotic 
Newcastle  disease  regulations  by 
removing  portions  of  Arizona, 
California,  Nevada,  and  Texas  from  the 
list  of  quarantined  areas.  This  action 
removes  restrictions  on  the  movement 
of  birds,  poultry,  and  certain  other 
articles  from  those  areas.  With  this 
action,  there  are  no  longer  any  areas  in 
Arizona,  Nevada,  and  Texas  that  are 
quarantined  because  of  exotic  Newcastle 
disease,  and  the  size  of  the  quarantined 
area  in  California  is  reduced. 
DATES:  This  interim  rule  was  effective 
July  30,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
October  3,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  conmient  (an  original  and 
three  copies)  to:  Docket  No.  02-117-9, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-117-9.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 
conmient  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-117-9"  on  the  subject  line. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
.available  on  the  Internet  at  http:// 
wivw.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Aida  Boghossian,  Senior  Staff 

Veterinarian,  Emergency  Programs  Staff, 

VS,  APHIS,  4700  River  Road  Unit  41, 

Riverdale,  MD  20737-1231;  (301)  734- 

8073. 

SUPPLEMENTARY  INFORMATION: 

Background 

Exotic  Newcastle  disease  (END)  is  a 
contagious  and  fatal  viral  disease 
affecting  the  respiratory,  nervous,  ahd 
digestive  systems  of  birds  and  poultry. 
END  is  so  virulent  that  many  birds  and 
poultry  die  without  showing  any 
clinical  signs.  A  death  rate  of  almost  100 
percent  can  occur  in  unvaccinated 
poultry  flocks.  END  can  infect  and  cause 
death  even  in  vaccinated  poultry. 

The  regulations  in  "Subpart  A — 
Exotic  Newcastle  Disease  (END)"  (9  CFR 
82.1  through  82.16,  referred  to  below  as 
the  regulations)  were  established  to 
prevent  the  spread  of  END  in  the  United 
States  in  the  event  of  an  outbreak.  In 
§  82.3,  paragraph  (a)  provides  that  any 
area  where  birds  or  poultry  infected 
with  END  are  located  will  be  designated 
as  a  quarantined  area,  and  that  a 
quarantined  area  is  any  geographical 
area,  which  may  be  a  premises  or  all  or 
part  of  a  State,  deemed  by 
epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END. 

Prior  to  the  effective  date  of  this 
interim  rule,  portions  of  Arizona, 
California,  Nevada,  and  Texas  were 
designated  as  quarantined  areas  in 
§  82.3(c)  of  the  regulations.  As  a  result, 
the  interstate  movement  from  those 
quarantined  areas  of  birds,  poultry, 


products,  and  materials  that  could 
spread  END  was  prohibited  or 
restricted.  Further,  because  the 
Secretary  of  Agriculture  declared  an 
extraordinary  emergency  because  of 
END  in  those  States,  the  intrastate 
movement  from  the  quarantined  areas  of 
birds,  poultry,  products,  and  materials 
that  could  spread  END  was  prohibited 
or  restricted,  as  provided  by  the 
regulations  in  §82.16. 

Quarantine  Actions  in  California 

On  October  1,  2002,  END  was 
confirmed  in  the  State  of  California.  The 
disease  was  confirmed  in  backyard 
poultry ,  which  are  raised  on  private 
premises  for  hobby,  exhibition,  and 
personal  consumption.  Consequently,  in 
an  interim  rule  effective  on  November 
21,  2002,  and  published  in  the  Federal 
Register  on  November  26,  2002  (67  FR 
70674-70675,  Docket  No.  02-117-1),  we 
amended  the  regulations  in  §  82.3(c)  by 
designating  Los  Angeles  County,  CA, 
and  portions  of  Riverside  and  San 
Bernardino  Counties,  CA,  as 
quarantined  areas. 

Subsequent  detections  of  END  in 
backyard  and  commercial  poultry  on 
other  premises  in  California  led  us  to 
further  amend  §  82.3(c)  in  order  to 
quarantine  additional  areas  in  that  State. 
Specifically: 

•  In  an  interim  rule  effective  on 
January  7,  2003,  and  published  in  the 
Federal  Register  on  January  13,  2003 
(68  FR  1515-1517,  Docket  No.  02-117- 
2),  we  added  Imperial,  Orange,  San 
Diego,  Santa  Barbara,  and  Ventura 
Counties,  CA,  and  the  previously  non- 
quarantined  portions  of  Riverside  and 
San  Bernardino  Counties,  CA,  to  the  list 
of  quarantined  areas. 

•  In  an  interim  rule  effective  on  May 
13,  2003,  and  published  in  the  Federal 
Register  on  May  19,  2003  (68  FR  26988- 
26990,  Docket  No.  02-117-7),  we  added 
a  portion  of  Kern  County,  CA,  to  the  list 
of  quarantined  areas. 

As  provided  for  by  the  regulations  in 
§  82.3(a),  these  quarantined  areas  in 
California  encompassed  each  area  where 
poultry  infected  with  END  were  located 
and  a  surrounding  geographical  area 
deemed  by  epidemiological  evaluation 
to  be  sufficient  to  contain  all  birds  or 
poultry  known  to  be  infected  with  or 
exposed  to  END. 
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In  addition 
in  California, 
confiimed  in 
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Quarantine  j^ctions  in  Arizona.  Nevada, 
and  Texas 


to  the  detections  of  END 
the  disease  was  also 
backyard  poultry  on 
premises  in  tliree  other  States:  In 
Nevada  on  January  16.  2003;  in  Arizona 
on  February  4 .  2003;  and  in  Texas  on 
April  9,  2003]  Shortly  after  each  of  those 
confirmation! ,  we  responded  by 
publishing  an  interim  rule  amending 
§ 82.3(c)  to  designate  areas  surrounding 
the  affected  p  remises  as  quarantined 
areas.  Specifically: 

•  In  interim  rule  effective  January  17, 
2003.  and  published  in  the  Federal 
Register  on  January  24,  2003  (68  FR 
3375-3376,  locket  No.  02-117-3).  we 
designated  all  of  Clark  County,  NV,  and 
a  portion  of  Nye  County,  NV,  as  a 
quarsmtined  area; 

In  an  interim  rule  effective  February 
published  in  the  Federal 
Register  on  February  14,  2003  (68  FR 
7412-7413,  Docket  No.  02-117-4),  we 
Paz  and  Yuma  Coimties, 
AZ,  and  a  portion  of  Mohave  County, 
AZ,  as  a  quars  ntined  area;  and 

In  an  inte  rim  rule  effective  April  10, 
2003,  and  published  in  the  Federal 
Register  on  Aphl  16,  2003  (68  FR 

Docket  No.  02-117-5),  we 
Paso  and  Hudspeth 
and  Dona  Ana,  Luna,  and 
Otero  Counties,  NM,  as  a  quarantined 
area. 

As  was  the  iase  with  California,  the 
areas  Arizona,  Nevada,  and  Texas  that 
were  quarantii  led  in  those  interim  rules 
encompassed  jach  area  where  poultry 
infected  with  iND  were  located  and  a 
surrounding  g  sographical  area  deemed 
by  epidemioldgical  evaluation  to  be 
sufficient  to  c(tntain  all  birds  or  poultry 
known  to  be  ii  ifected  with  or  exposed  to 
END,  as  provided  for  by  the  regulations 
in  §  82.3(a). 

Previous  Redijptions  in  Quarantined 
Areas 


10,  2003,  and 


18531-18532, 
designated  El 
Counties,  TX, 


After  evaluajting 
extensive 
Arizona,  Nevada 
Texas,  APHIS 
determined  it 
size  of  the  quai'antined 


Imperial 
Kem  


Los  Angeles 

Orange  

Riverside  


the  results  of 
invebtigations  conducted  in 
New  Mexico,  and 
epidemiologists 
/vas  possible  to  reduce  the 
areas  in  those 


States  by  eliminating  areas  in  which 
END  had  not  been  foimd.  Thus,  in  an 
interim  rule  effective  May  14,  2003,  and 
published  in  the  Federal  Register  on 
May  19,  2003  (69  FR  26986-26988, 
Docket  No.  02-117-6),  we  amended  the 
regulations  in  §  82.3(c)  by  reducing  the 
size  of  the  quarantined  areas  in  Nevada 
and  Arizona,  leaving  only  portions  of  La 
Paz  County,  AZ,  and  Clark  County,  NV, 
as  quarantined  areas  in  those  States. 
Similarly,  in  another  interim  rule 
effective  June  5,  2003,  and  published  in 
the  Federal  Register  on  June  11,  2003 
(69  FR  34779-34781,  Docket  No.  02- 
117-8),  we  amended  the  regulations  in 
§  82.3(c)  by  reducing  the  size  of  the 
quarantined  areas  in  Texas  and 
eliminating  the  quarantined  areas  in 
New  Mexico,  leaving  only  a  portion  of 
El  Paso  County,  TX,  as  a  quarantined 
area  in  that  State. 

Additional  Reductions  in  Quarantined 
Areas 

In  this  interim  rule,  we  are  reducing 
the  size  of  the  quarantined  area  in 
California  and  eliminating  the  last 
remaining  quarantined  areas  in  Arizona, 
Nevada,  and  Texas.  Except  for  portions 
of  San  Diego  County,  the  areas  we  are 
removing  from  quarantine  in  California 
are  areas  in  which  END  has  not  been 
found  after  extensive  surveillance.  Our 
actions  with  respect  to  La  Paz  County, 
AZ.  Clark  County,  NV,  El  Paso  County, 
TX,  and  the  remaining  portions  of  San 
Diego  County,  CA — areas  that  had,  at 
one  time,  contained  infected  premises — 
are  based  upon  our  determination  that 
those  areas  meet  the  criteria  contained 
in  §  82.14  of  the  regulations  for  release 
from  quarantine.  Our  basis  for  these 
actions  is  discussed  in  greater  detail 
below. 

Areas  in  Which  END  Has  Not  Been 
Found 

No  END-positive  premises  were 
detected  in  Imperial,  Orange,  or  Santa 
Barbara  Counties,  CA,  or  in  large  areas 
of  Kem.  Los  Angeles.  Riverside,  San 
Bernardino,  San  Diego,  and  Ventura 
Counties,  CA.  Large  parts  of  these  areas 
are  made  up  of  public  lands  or 
moimtains,  desert,  or  other  largely 


uninhabited  terrain.  Intense 
siuveillance  and  testing  of  both 
noncommercial  and  commercial  poultry 
premises  was  carried  out  in  these  areas, 
also  known  as  the  siu^eillance  zone, 
and  resulted  in  no  END-positive 
premises  being  detected. 

Noncommercial  premises.  An 
inventory  of  at-risk  noncommercial 
premises  was  developed  for  the  areas 
targeted  for  quarantine  release.  In 
addition  to  information  previously 
collected  through  eradication  activities, 
soiuces  of  information  included  local 
animal  control  authorities,  local  law 
enforcement,  county  agricultural 
officials,  extension  personnel,  and 
animal  welfare  workers. 

Surveillance  efforts  were  concentrated 
in  areas  that  had  at-risk  premises.  An  at- 
risk  premises  was  defined  as  a  premises 
inhabited  by  poultry,  ratites,  or  an 
aviary.  Within  this  population,  premises 
considered  highest  risk  were  targeted  for 
sampling.  High  risk  premises  were 
defined  as  any  premises  with  any 
galliform  birds  (chickens,  turkeys, 
pheasant,  quail,  partridge,  guinea  fowl, 
pea  fowl,  etc.),  columbiform  birds 
(pigeons,  doves),  or  anseriform  birds 
(ducks,  geese,  swans).  Other  factors 
considered  to  indicate  high  risk  were 
multiple  owners  on  the  same  premises, 
premises  with  sick  or  dead  birds, 
history  of  movement  of  birds,  and 
possible  contact  with  an  infected 
premises. 

The  sampling  period  was 
concentrated  from  March  through  Jime 
2003,  but  began  as  early  as  January 
2003.  All  sampling  of  the  surveillance   - 
zone  was  completed  by  early  July  2003. 
At  least  6,917  premises  with  birds  were 
identified  in  the  surveillance  zone.  The 
true  total  number  of  premises  with  birds 
in  the  surveillance  zone  is  not  known, 
but  efforts  were  made  to  identify  the 
areas  most  likely  to  have  at-risk 
premises. 

Overall,  a  total  of  1,811  at-risk 
premises  were  sampled  from  a 
population  of  3,386  at-risk  premises  in 
the  surveillance  zone.  Over  23,600  birds 
were  sampled  and  tested  for  END  virus. 
None  of  the  samples  yielded  a  positive 
result. 


Table  1 .— At-Risk  Noncommercial  Premises  Sampled  by  County  in  California 


County 


Numt)er  of 
premises 
sampled 


182 

15 

39 

256 

229 


County 


San  BemardirK) 

San  Diego 

Santa  Bartxara  .. 
Ventura  


Numl)er  of 
premises 
sampled 


124 
343 
349 
274 
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Commercial  premises.  Active  weekly 
surveillance  of  commercial  poultry 
premises  in  the  surveillance  zone  began 
in  January  2003.  All  commercial 
premises  with  chickens  were  under 
weekly  active  siurveillance  begirming 
April  10,  2003,  or  earlier.  All 
commercial  premises  have  a 
documented  biosecurity  protocol  in 
place.  Also,  these  premises  must  report 
any  significant  increase  in  death  losses 
or  the  occiurences  of  clinical  signs 
consistent  with  END. 

A  total  of  29  commercial  poultry 
premises  were  located  in  the 
surveillance  zone  in  California,  of 
which  1 7  premises  had  birds  present. 
The  total  estimated  number  of 
commercial  birds  on  the  1 7  premises 
was  over  1  million.  The  other 
commercial  premises  were  either  egg 
processors,  manure  haulers,  or  were 
void  of  birds  and  therefore  did  not 
participate  in  active  surveillance.  A 
representative  sampling  of  either  live  or 
dead  birds  from  each  poultry  house  was 
done  weekly.  Sample  collection  was 
done  by  either  an  accredited 
veterinarian  or  authorized  company 
personnel.  No  END  positive  premises 
were  found. 

As  noted  previously,  the  regulations 
in  §  82.3(a)  provide  that  any  area  where 
birds  or  poultry  infected  with  END  are 
located  will  be  designated  as  a 
quarantined  area,  and  that  a  quarantined 
area  is  any  geographical  area,  which 
may  be  a  premises  or  all  or  part  of  a 
State,  deemed  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS)  epidemiologists  have 
evaluated  the  results  of  the 
investigations  conducted  in  California 
and  have  determined  that  we  may  now 
reduce  the  size  of  the  quarantined  area 
in  that  State.  This  determination  is 
based  on,  among  other  things,  the 
demonstrated  absence  of  birds  or 
poultry  infected  with  or  exposed  to  END 
in  specific  areas.  The  regulations  in 
§  82.14  provide  requirements  that  must 
be  met  before  an  area  may  be  removed 
from  quarantine,  but  those  requirements 
relate  to  measures  taken  with  respect  to 
END-infected  or  -exposed  birds  and 
poultry,  their  eggs  and  manure,  and 
articles  and  premises  with  which  such 
birds  or  their  manure  or  litter  have  come 
in  contact.  As  there  were  no  END- 
infected  or  -exposed  birds  or  poultry  in 
Imperial,  Orange, ^  and  Santa  Barbara 


'  Although  there  were  no  infected  premises  in 
Orange  County,  a  portion  of  that  county  will  remain 
as  a  quarantined  area  due  to  its  proximity  to  areas 
in  adjoining  counties  where  infected  premises  were 
found. 


Counties.  CA,  or  in  portions  of  Kem, 
Los  Angeles,  Riverside,  San  Bernardino, 
San  Diego,  and  Ventxira  Counties,  CA, 
there  are  no  requirements  imder  §  82.14 
that  need  to  be  met  before  those  areas 
can  be  removed  from  quarantine. 

Areas  That  Contained  Infected  Premises 

An  area  where  END  positive  premises 
have  been  detected  is  known  as  an 
"infected  area."  The  infected  area  in 
Arizona  and  in  Texas  each  had  one  END 
positive  premises.  The  infected  area  in 
Nevada  had  10  positive  premises 
detected.  None  of  the  infected  premises 
in  those  three  States  were  commercial 
poultry  premises.  The  infected  area  of 
San  Diego  County,  CA,  had  20  infected 
premises,  7  of  which  were  commercial 
poultry  premises.  All  birds  on  all 
infected  premises,  and  any  premises 
exposed  to  those  infected  premises, 
were  depopulated.  The  date  of 
depopulation  on  the  final  END  positive 
premises  in  each  infected  area  was: 

•  Clark  County,  NV:  January  29,  2003; 

•  La  Paz  Coiuity,  AZ:  February  7, 
2003; 

•  El  Paso  County,  TX:  April  7,  2003; 
and 

•  San  Diego  County,  CA:  April  21, 
2003. 

Intensive  surveillance  and  testing  of 
both  noncommercial  and  commercial 
poultry  premises  was  carried  out  in  the 
infected  areas  and  resulted  in  no 
additional  END  positive  premises  being 
detected. 

Noncommercial  premises.  An 
inventory  of  at-risk  noncommercial 
premises  was  developed  for  the  infected 
areas.  Surveillance  efforts  were  then 
concentrated  in  portions  of  the  infected 
areas  that  had  at-risk  premises.  An  at- 
risk  premises  was  defined  as  a  premises 
inhabited  by  poultry,  ratites,  or  an 
aviary.  Within  this  population,  premises 
considered  highest  risk  were  targeted  for 
sampling. 

Results  of  the  siuveillance  conducted 
in  the  infected  areas  in  Arizona, 
Nevada,  and  Texas  were  reported  in  our 
interim  rules  of  May  19,  2003  (for 
Arizona  and  Nevada),  and  June  11,  2003 
(for  Texas),  cited  previously.  None  of 
the  samples  collected  was  positive  for 
END  virus. 

In  the  infected  area  of  San  Diego 
County,  CA,  all  of  the  sampling  was 
conducted  during  the  6-week  period 
from  June  1  through  July  12,  2003.  The 
majority  of  the  sampling  of  premises 
was  conducted  during  a  2-week  period 
from  June  22  to  July  5.  2003.  At  least 
1,126  premises  with  buds  were 
identified  in  the  area.  The  true  total 
niunber  of  premises  withjjfrds  in  the 
area  is  not  known,  but  efforts  were  made 


to  identify  the  areas  most  likely  to  have 
at-risk  premises. 

Overall,  a  total  of  539  at-risk  premises 
were  sampled  from  a  population  of  701 
at-risk  premises  in  the  infected  area  of 
San  Diego  Coimty,  CA.  Over  5,100  birds 
were  sampled  and  tested  for  END  virus. 
None  of  the  samples  yielded  ^  positive 
result. 

Commercial  premises.  Active  weekly 
surveillance  of  commercial  poultry 
premises  in  the  infected  area  of  San 
Diego  County,  CA,  began  in  February 
2003.  All  commercial  premises  with 
birds  have  been  under  weekly  active 
siuveillance  for  at  least  6  weeks  and 
have  a  documented  biosecurity  protocol 
in  place.  Also,  these  premises  must 
report  any  significant  increase  in  death 
losses  or  the  occurrences  of  clinical 
signs  consistent  with  END. 

A  total  of  30  commercial  poultry 
premises  are  located  in  the  infected 
area,  of  which  22  premises  had  birds 
present.  The  eight  other  commercial 
premises  are  egg  processors  and  did  not 
participate  in  active  surveillance.  Seven 
of  the  22  premises  with  birds  were 
foiuid  to  be  infected  and  were 
depopulated.  Two  other  premises  are 
now  void  of  buds.  A  representative 
sampling  of  either  live  or  dead  birds 
from  each  poultry  house  on  the 
remaining  13  premises  with  birds  was 
performed  weekly.  Sample  collection 
was  done  by  either  an  accredited 
veterinarian  or  authorized  company 
persoimel.  No  END  positive  premises 
were  found. 

We  have  determined  that  all 
applicable  requirements  of  §  82.14  to 
remove  an  area  from  quarantine  have 
been  met  with  respect  to  the  remaining 
areas  in  La  Paz  County,  AZ,  San  Diego 
County, CA,  Clark  County,  NV,  and  El 
Paso  County.  Specifically,  we  have 
determined  the  following: 

•  All  birds  and  poultry  exposed  to 
END  have  been  found  to  be  free  of  END; 

•  All  birds  and  poultry  infected  with 
END  have  been  euthanized; 

•  All  parts  of  all  birds  and  poultry 
that  were  euthanized  or  that  died  from 
any  cause  other  than  slaughter,  all  eggs 
produced  by  birds  or  poultry  infected 
with  or  exposed  to  END,  and  all  manure 
generated  by  and  litter  used  by  birds  or 
poultry  infected  with  or  exposed  to  END 
have  been  buried  at  least  6  feet  deep  and 
covered  at  the  time  of  burial  with  soil 

in  a  location  within  the  quarantined 
area  that  meets  all  U.S.  Environmental 
Protection  Agency  (EPA),  State,  and 
local  requirements  for  landfills; 

•  All  vehicles  with  which  the  birds  or 
poultry  infected  with  or  exposed  to  END 
or  their  excrement  or  litter  have  had 
physical  contact  have  been  cleaned  and 
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disinfected 
§82.14(0; 

•  All  cages 
troughs,  and 
birds  or  poul^ 
exposed  to  EF 
litter  have  be^ 


the  manner  prescribed  in 


coops,  containers, 
ther  equipment  used  for 

infected  with  or 
D  or  their  excrement  or 
n  reduced  to  ashes  by 
incineration  or  have  been  cleeuied  and 
disinfected  in  the  manner  prescribed  in 
§82. 14(g):  and 

•  The  pren  ises  where  birds  or 
poultry  infected  with  or  exposed  to  END 
were  located  lavef  been  cleaned  and 
disinfected  in  the  maimer  prescribed  in 
§  82.14(h). 

Conclusion 

Based  on  th  e  information  presented 
above,  we  are  amending  §  82.3(c)  in  this 
interim  rule  h  y  removing  Imperial  and 
Santa  Barbara  Counties.  CA,  and 
portions  of  K(  rn,  Los  Angeles,  Orange, 
Riverside,  Sai  i  Bernardino,  San  Diego, 
and  Ventura  ( iounties,  CA,  from  the  list 
of  quarantine!  I  areas  because  the 
continued  quiirantine  of  these  areas  is 
no  longer  nee  sssary  to  contain  all  birds 
and  poultry  iifected  with  or  exposed  to 
END.  Those  pjrtions  of  Kern,  Los 
Angeles,  Orarge.^  Riverside,  San 
Bernardino,  and  Ventura  Counties,  CA, 
that  will  rema  in  as  quarantined  areas, 
which  are  des  :ribed  in  the  amendments 
to  §  82.3(c)  at  ;he  end  of  this  document, 
have  been  dee  med  by  epidemiological 
evaluation  to  )e  sufficient  to  contain  all 
birds  or  poult  y  known  to  be  infected 
with  or  exposifd  to  END.  In  addition,  we 
are  also  amending  the  regulations  in 
§  82.3(c)  by  re  noving  the  remaining 
portions  of  La  Paz  County,  AZ,  San 
Diego  County,  CA,  Clark  County,  NV, 
and  El  Paso  Ci  mnty,  TX,  from  the  hst  of 
quarantined  aj  eas  based  on  our 
determination  that  the  requirements  of 
§82.14  have  b^en  met  with  respect  to 
those  areas.  With  this  action,  there  are 
no  longer  any  ireas  in  Arizona,  Nevada, 
and  Texas  tha  are  quarantined  because 
of  END,  and  tl  e  size  of  the  quarantined 
area  in  Califor  lia  is  reduced. 

Immediate  Ac  tion 


Immediate 
relieve 

necessary.  We 
portions  of 
and  Texas  ma; 
the  list  of  area  ; 
END.  Therefoip 
warranted  to 
restrictions 
movement  of 
and  other 
iJnder  these 
Administrator 
notice  and  o 


r>l 
thiit 


*  See  footnote  1, 


a  ction  is  warranted  to 
restrictions  that  are  no  longer 
have  determined  that 
Arizona,  California,  Nevada, 
now  be  removed  from 
quarantined  because  of 
,  immediate  action  is 
ieve  the  prohibitions  or 
have  applied  to  the 
1  irds,  poultry,  products, 
mat(  rials  from  those  areas, 
circumstances,  the 

has  determined  that  prior 
p{  ortunity  for  public 


comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  regulations  by 
removing  portions  of  Arizona, 
California,  Nevada,  and  Texas  from  the 
list  of  quarantined  areas.  This  action 
needs  to  be  made  effective  immediately 
in  order  to  remove  restrictions  on  the 
movement  of  birds,  poultry,  and  certain 
other  articles  from  those  areas  that  are 
no  longer  necessary. 

This  situation  makes  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
ef  seq.)  impracticable.  We  are  currently 
assessing  the  potential  economic  effects 
of  this  action  on  small  entities.  Based  on 
that  assessment,  we  will  either  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  publish  a 
final  regulatory  flexibility  analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Actcf  1995  (44  U.S.C.  3501 
et  seq.). 


List  of  Sublects  in  9  CFR  Part  82 

Animal  diseases,  Poultry  and  poultry 
products,  Quarantine,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

■  Accordingly,  9  CFR  part  82  is  amended 
as  follows: 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDiOSIS 

■  1 .  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22. 
2.80,  and  371.4. 

■  2.  In  §  82.3,  paragraph  (c).  the  entries 
for  Arizona,  Nevada,  and  Texas  are 
removed  and  the  entry  for  California  is 
revised  to  read  as  follows: 

§82.3    Quarantined  areas. 

***** 

(c)  *   *   * 
California 

Kern  County.  That  portion  of  the 
county  bounded  by^  line  drawn  as 
follows:  Beginning  on  the  Kern/Los 
Angeles  County  line  at  the  point  where 
the  county  line  is  intersected  by  an 
imaginary  line  running  northeast  from 
the  intersection  of  State  Highway  126 
and  the  Los  Angeles/Ventura  County 
line  to  the  intersection  of  Tehachapi 
Willow  Springs  Road  and  West  100th 
Street  in  the  city  of  Mojave;  then 
northeast  along  that  same  imaginary  line 
to  the  intersection  of  Tehachapi  Willow 
Springs  Road  and  West  100th  Street  in 
the  city  of  Mojave;  then  north.on  West 
100th  Street  to  Laguna  Street;  then  east 
on  Laguna  Street  to  West  90th  Street; 
then  north  on  West  90th  Street  to  Oak 
Creek  Road;  then  east  on  Oak  Creek 
Road  to  State  Highway  14;  then  south 
on  State  Highway  14  to  State  Highway 
58;  then  east  on  State  Highway  58  to 
East  30th  Street  in  the  city  of  Mojave; 
then  southeast  from  that  point  along  an 
imaginary  line  to  the  southeastern 
corner  of  Kern  County;  then  west  along 
the  Kern/San  Bernardino  County  line  to 
the  Kern/Los  Angeles  County  line;  then 
west  along  the  Kern/Los  Angeles  County 
line  to  the  point  of  beginning. 

Los  Angeles  County.  That  portion  of 
the  county  bounded  by  a  line  drawn  as 
follows:  Beginning  at  the  intersection  of 
the  Los  Angeles/Orange  County  line  and 
East  Willow  Street  in  the  city  of  Long 
Beach;  then  west  along  East  Willow 
Street,  West  Willow  Street,  East 
Sepulveda  Boulevard,  West  Sepulveda 
Boulevard,  and  Sepulveda  Boulevard  to 
Hawthorne  Boulevard;  then  north  on 
Hawthorne  Boulevard  to  Manhattan 
Beach  Boulevard;  then  west  on 
Manhattan  Beach  Boulevard  to  the 
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Manhattan  Beach  Pier  (coast  of  the 
Pacific  Ocean);  then  north  and  west 
along  the  coast  of  the  Pacific  Ocean  to 
a  point  directly  south  of  the  intersection 
of  Pacific  Coast  Highway  (State 
Highway  1)  and  Malibu  Canyon/Las 
Virgenes  Road  (County  Highway  Nl); 
then  north  from  that  point  to  and  on 
Malibu  Canyon/Las  Virgenes  Road  to 
Mulholland  Drive;  then  west  on 
Mulholland  Drive  to  Kanan  Road;  then 
north  on  Kanan  Road  to  U.S.  Highway 
101;  then  west  on  U.S.  Highway  101  to 
the  Los  Angeles/Ventura  County  line; 
then  northeast,  east,  north,  east,  and 
north  along  the  Los  Angeles/Ventura 
County  line  to  State  Highway  126;  then 
northeast  to  the  point  where  the  Los 
Angeles/Kern  County  line  is  intersected 
by  an  imaginary  line  drawn  between  the 
intersection  of  the  Los  Angeles/Ventura 
County  line  and  State  Highway  126  and 
the  intersection  of  Tehachapi  Willow 
Springs  Road  and  West  100th  Street  (the 
latter  intersection  is  in  the  city  of 
Mojave);  then  east  along  the  Los 
Angeles/Kern  County  line  to  the  Los 
Angeles/San  Bernardino  County  line; 
then  south  along  the  Los  Angeles/San 
Bernardino  County  line  to  the  Los 
Angeles/Orange  County  line;  then  west, 
south,  and  southwest  along  the  Los 
Angeles/Orange  County  line  to  the  point 
of  beginning. 

Orange  County.  That  portion  of  the 
county  that  lies  north  of  a  line  drawn  as 
follows:  Begiiming  at  the  intersection  of 
the  Orange/Riverside  County  line  and 
State  Highway  91;  then  west  on  State 
Highway  91  to  State  Highway  90 
(Imperial  Highway);  then  northwest  on 
State  Highway  90  to  State  Highway  39 
(Beach  Boulevard);  then  south  on  State 
Highway  39  to  Katella  Avenue;  then 
west  on  Katella  Avenue  to  the  Los 
Angeles/Orange  County  line. 

Riverside  County.  That  portion  of  the 
county  boimded  by  a  line  drawn  as 
follows:  Begiiming  at  the  intersection  of 
the  San  Bernardino  County  line  and  the 
eastern  city  limit  of  Cherry  Valley;  then 
soutli  along  the  eastern  city  limit  of 
Cherry  Valley  to  Highland  Springs 
Avenue;  then  south  on  Highland 
Springs  Avenue  to  Interstate  Highway 
10;  then  west  on  Interstate  Highway  10 
to  State  Highway  79  (Lambs  Canyon 
Road);  then  south  on  State  Highway  79 
to  State  Highway  74;  then  west  on  State 
Highway  74  to  State  Street  in  the  city  of 
Hemet;  then  south  on  State  Street  to 
Diamond  Valley  Road;  then  west  on 
Diamond  Valley  Road  to  Palm  Avenue; 
then  south  on  Palm  Avenue  to  De 
Portola  Road;  then  south  on  De  Portola 
Road  to  East  Benton  Road;  then 
southeast  from  that  point  along  an 
imaginary  line  to  the  intersection  of 
Sage  Road  and  State  Highway  79;  then 


east  on  State  Highway  79  to  State 
Highway  371;  then  southeast  to  the 
point  where  the  Riverside/San  Diego 
County  line  is  intersected  by  an 
imaginary  line  drawn  between  the 
intersection  of  State  Highway  79  and 
State  Highway  371  and  the  intersection 
of  State  Highway  78  and  West  Side 
Road  (the  latter  intersection  is  in  San 
Diego  County);  then  west  along  the 
Riverside/San  Diego  Coimty  line  to  the 
point  where  that  line  turns  from 
northeast  to  due  west;  then  northwest 
from  that  point  along  an  imaginary  line 
to  the  Riverside/Orange  County  line  at 
the  point  where  it  tiuns  from  northeast 
to  northwest  (west  of  the  city  of  Lake 
Elsinore);  then  northwest  from  that 
point  along  the  Riverside/Orange 
County  line  to  the  Riverside/San 
Bernardino  County  line;  then  north  and 
east  along  the  Riverside/San  Bernardino 
County  line  to  the  point  of  beginning. 

San  Bernardino  County.  That  portion 
of  the  county  that  lies  south  and  west 
of  a  line  drawn  as  follows:  Begiiuiing  at 
the  Kern/San  Bernardino  Coiuity  line  at 
the  southeastern  comer  of  Kern  County; 
then  southeast  from  that  point  along  an 
imaginary  line  to  the  intersection  of 
Stoddard  Wells  Road  and  Dale  Evans 
Parkway  in  the  town  of  Apple  Valley; 
then  south  on  Dale  Evans  Parkway  to 
Waalew  Road;  then  east  on  Waalew 
Road  to  the  Apple  Valley  town  limit; 
then  southeast  from  that  point  along  an 
imaginary  line  to  the  intersection  of 
State  Highway  247  and  Northside  Road; 
then  east  on  Northside  Road  to  Meridian 
Road;  then  south  on  Meridian  Road  to 
Cambria  Road;  then  east  on  Cambria 
Road  to  Post  Office  Road;  then  south  on 
Post  Office  Road  to  State  Highway  18; 
then  southwest  from  that  point  along  an 
imaginary  line  to  the  intersection  of 
State  Highway  18  and  State  Highway  38 
(North  Shore  Drive)  located  west  of  the 
city  of  Big  Bear  Lake;  then  south  from 
that  point  along  an  imaginary  line  to  the 
San  Bernardino/Riverside  County  line  at 
the  point  where  that  county  line  turns 
from  west  to  south  just  northwest  of  the 
city  of  Banning. 

Ventura  County.  That  portion  of  the 
county  bounded  by  a  line  drawn  as 
follows:  Begiiming  at  the  intersection  of 
the  Ventura/Los  Angeles  County  line 
and  U.S.  Highway  101;  then  west  on 
U.S.  Highway  101  to  State  Highway  34 
(North  Lewis  Road);  then  north  on  State 
Highway  34  to  State  Highway  118;  then 
northeast  along  an  imaginary  line  to  the 
intersection  of  Old  Telegraph  Road  and 
State  Highway  126;  then  east  on  State 
Highway  126  to  the  Ventura/Los 
Angeles  County  line;  then  south  along 
the  Ventura/Los  Angeles  County  line  to 
the  point  of  beginning. 


Done  in  Washington,  DC,  this  30th  day  of 
July  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-19695  Filed  8-l-03;-8:45  am) 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1 
[TD  90831 
RIN1545-AH49 

Golden  Parachute  Payments 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  golden  parachute 
payments  under  section  280G  of  the 
Internal  Revenue  Code.  These 
regulations  incorporate  changes  and 
clarifications  to  reflect  comments 
received  concerning  the  proposed 
regulations  primarily  concerning  the 
small  corporation  exemption, 
prepayment  of  the  excise  tax,  and  the 
definition  of  change  in  ownership  or 
control. 

DATES:  Effective  Date:  August  4,  2003. 
These  regulations  apply  to  any  payment 
that  is  contingent  on  a  change  in 
ownership  or  control  if  the  change  in 
ownoership  or  control  occurs  on  or  after 
January  1,2004. 

Comments  on  the  collection  of 
information  in  §  1.280G-1,  Q/A-7(a), 
should  be  received  by  October  3,  2003. 
ADDRESSES:  Comments  on  the  collection 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasurj',  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  W:CAR:MP:T:T:SP, 
Washington,  DC  20224. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Concerning  the  regulations,  Erinn 
Madden  at  (202)  622-6030  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
final  rule  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
_(OMB)  under  44  U.S.C.  3507  and 
assigned  control  number  1545-1851. 
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The  collect:  on  of  infonnation  in  this 
regulation  is  in  §  1.280G-1,  Q/A-7(a). 
This  informal  ion  is  a  brief  description  of 
all  materia]  fa  :ts  concerning  all 
payments  wh:  ch  would  be  parachute 
payments  (bu  for  §1.280G-1,  Q/A-6). 
This  infofmat  on  may  be  used  by  certain 
corporations  with  no  readily  tradeable 
stock  (assumiig  certain  shareholder 
approval  requ  irements  are  also  met)  to 
determine  if  tJ  le  paymeni^o  a 
disqualified  individual  are  exempt  from 
the  definition  of  parachute  payments. 
The  collectior  of  information  is 
volimtary.  Thi  s  likely  respondents  are 
business  or  ot  ler  for-profit  institutions. 

Comments  (  n  the  collection  of 
information  sliould  be  sent  to  the  Office 
of  Managemeit  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Offi  ;e  of  Information  and 
Regulatory  Af  airs,  Washington,  DC 
20503,  with  c(  pies  to  the  Internal 
Revenue  Servi  ce,  Attn:  IRS  Reports 
Clearance  Offi  cer,  W:CAR:MP:T:T:SP, 
Washington,  EC  20224.  Comments  on 
the  collection  af  information  should  be 
received  by  October  3,  2003.  Comments 
are  specificall;  r  reauested  concerning: 

Whether  the  collection[s]  of 
information  is  necessary  for  the  proper 
performance  o  F  the  functions  of  the 
Internal  Rever  ue  Service,  including 
whether  the  ir  formation  will  have 
practical  utilit  y: 

The  accurac  /  of  the  estimated  burden 
associated  wit  i  the  collection  of 
information  (s  ?e  below); 

How  the  qui  lity,  utility,  and  clarity  of 
the  informatio  i  to  be  collected  may  be 
enhanced: 

How  the  bui  den  of  complying  with 
the  collection  )f  information  may  be 
minimized,  im  :luding  through  the 
application  of  lutomated  collection 
techniques  or  i  )ther  forms  of  information 
technology;  an  d 

Estimates  of  capital  cr  start-up  costs 
and  costs  of  op  eration,  maintenance, 
and  purchase  ( if  service  to  provide 
information. 

Estimated  to  tal  annual  reporting  and/ 
or  recordkeeping  burden:  12,000  hours. 

Estimated  a\  erage  annual  burden 
hours  per  respondent:  15  hours. 

Estimated  number  of  respondents 
and/ or  recordkeepers:  800 

Estimated  ar  jiual  frequency  of 
responses:  On  accasion. 

An  agency  n  ay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  c  jllection  of  information 
unless  it  disph  ys  a  valid  control 
number  assigned  by  the  Office  of 
Management  aid  Budget. 

Books  or  rec  )rds  relating  to  a 
collection  of  ir  formation  must  be 
retained  as  long  as  their  contents  may 
become  materi  d  in  the  administration 


of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  26  CFR  part  1  under  section  280G  of 
the  Internal  Revenue  Code  (Code). 
Sections  280G  and  4999  of  the  Code 
were  added  to  the  Code  by  section  67 
of  the  Deficit  Reduction  Act  of  1984, 
Public  Law  98-369  (98  Stat.  585). 
Section  280G  was  amended  by  section 
1804(j)  of  the  Tax  Reform  Act  of  1986, 
TPublic  Law  99-514  (100  Stat.  2807), 
section  1018(d)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law  100-647  (102  Stat.  3581) 
and  section  1421  of  the  Small  Business 
Job  Protection  Act  of  1996,  Public  Law 
104-188  (110  Stat.  1755). 

Section  280G  denies  a  deduction  to  a 
corporation  for  any  excess  parachute 
payment.  Section  4999  imposes  a  20- 
percent  excise  tax  on  the  recipient  of 
any  excess  parachute  payment.  Related 
provisions  include  section  275(a)(6). 
which  denies  the  recipient  a  deduction 
for  the  section  4999  excise  tax,  and 
section  3121(v)(2)(A),  which  relates  to 
the  Federal  Insurance  Contributions 
Act. 

On  February  20,  2002,  a  notice  of 
proposed  rulemaking  (REG-2 09 114-90, 
2002-2  I.R.B.  576),  was  published  in  the 
Federal  Register  at  67  FR  7630  (the 
2002  proposed  regulations)  and 
corrected  in  the  Federal  Register  at  67 
FR  42210  on  June  21,  2002.  No  hearing 
was  requested  or  held.  The  IRS  received  ' 
written  and  electronic  comments 
responding  to  the  notice  of  proposed 
rulemaking.  After  consideration  of  the 
comments,  the  2002  proposed 
regulations  are  adopted  as  amended  by 
this  Treasury  decision.  The  significant 
revisions  are  discussed  below. 

Explanation  of  Provisions  and 
Summary  of  Comments 

Overview 

Section  280G(b)(2)(A)  defines  a 
parachute  payment  as  any  payment  that 
meets  all  of  the  following  four 
conditions:  (a)  The  payment  is  in  the 
nature  of  compensation;  (b)  the  payment 
is  to,  or  for  the  benefit  of,  a  disqualified 
individual;  (c)  the  payment  is 
contingent  on  a  change  in  the 
ownership  of  a  corporation,  the  effective 
control  of  a  corporation,  or  the 
ownership  of  a  substantial  portion  of  the 
assets  of  a  corporation  (a  change  in 
ownership  or  control);  and  (d)  the 
payment  has  (together  with  other 
payments  described  in  (a),  (b),  and  (c)  of 
this  paragraph  with  respect  to  the  same 


individual)  an  aggregate  present  value  of 
at  least  3  times  the  individual's  base 
amount.  Section  280G(b)(2)(B)  provides 
that  the  term  parachute  payment  also 
includes  any  payment  in  the  natiire  of 
compensation  to,  or  for  the  benefit  of,  a 
disqualified  individual  if  the  payment  is 
pursuant  to  an  agreement  that  violates 
any  generally  enforced  securities  laws 
or  regulations  (securities  violation 
parachute  payment). 

Section  280G(b)(l)  defines  the  term 
excess  parachute  payment  as  an  amount 
equal  to  the  excess  of  any  parachute 
payment  over  the  portion  of  the 
disqualified  individual's  base  araoimt 
that  is  allocated  to  such  payment.  For 
this  purpose,  the  portion  of  the  base 
amount  allocated  to  a  parachute 
payment  is  the  amount  that  bears  the 
same  ratio  to  the  base  amount  as  the 
present  value  of  the  parachute  payment 
bears  to  the  aggregate  present  value  of 
all  such  payments  to  the  same 
disqualified  individual. 

Generally,  excess  parachute  payments 
may  be  reduced  by  certain  amounts  of 
reasonable  compensation.  Section 
280G(b)(4)(B)  provides  that,  except  in 
the  case  of  securities  violation 
parachute  payments,  the  amount  of  an 
excess  parachute  payment  is  reduced  by 
any  portion  of  the  payment  that  the 
taxpayer  establishes  by  clear  and 
convincing  evidence  is  reasonable 
compensation  for  personal  services 
actually  rendered  by  the  disqualified 
individual  before  the  date  of  the  change 
in  ownership  or  control.  Such 
reasonable  compensation  is  first  offset 
against  the  portion  of  the  base  amount 
allocated  to  the  payment. 

Exempt  Payments 

Section  280G  specifically  exempts 
from  the  definition  of  the  term 
parachute  payment  several  types  of 
payments  that  would  otherwise 
constitute  parachute  payments. 
Deductions  for  payments  exempt  from 
the  definition  of  parachute  payment  are 
not  disallowed  by  section  280G,  and 
such  exempt  payments  are  not  subject  to 
the  20-percent  excise  tax  of  section 
4999.  In  addition,  such  exempt 
payments  are  not  taken  into  account  in 
applying  the  3-times-base-amount  test  of 
section  280G(b)(2)(A)(ii). 

1.  Tax-Exempt  Entities 

Q/A-6  of  the  2002  proposed 
regulations  provides  that  a  payment 
with  respect  to  a  tax-exempt  entity  that 
would  otherwise  constitute  a  parachute 
payment  is  exempt  fi-om  the  definition 
of  the  term  parachute  payment  if  certain 
conditions  are  satisfied.  First,  the 
payment  must  be  made  by  a  corporation 
undergoing  a  change  in  ownership  or 
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control  that  is  a  tax-exempt 
organization.  As  defined  in  the  2002 
proposed  regulations,  a  tax-exempt 
organization  is  any  organization 
described  in  section  501(c)  that  is 
subject  to  any  express  statutory 
prohibition  against  inurement  of  net 
earnings  to  the  benefit  of  any  private 
shareholder  or  individual,  an 
organization  described  in  sections 
501(c)(1)  or  501(c)(21),  any  religious  or 
apostolic  organization  described  in 
section  501(d),  or  any  qualified  tuition 
program  described  in  section  529. 
Second,  the  organization  must  meet  the 
definition  of  tax-exempt  organization, 
as  defined  in  the  2002  proposed 
regulations,  both  immediately  before 
and  immediately  after  the  change  in 
ownership  or  control. 

One  commentator  requested  the 
elimination  of  the  requirement  that  the 
payment  must  be  made  by  a  tax-exempt 
organization.  Instead,  the  commentator 
suggested  that  the  regulations  require 
only  that  the  payment  be  approved  by 
the  tax-exempt  organization.  The 
exemption  included  in  Q/A-6  of  the 
2002  proposed  regulations  for  certain 
tax-exempt  entities  described  in  section 
501(c)  is  premised  on  the  fact  that  those 
entities  are  subject  to  a  statutory 
prohibition  on  private  inurement. 
Requiring  merely  the  approval  of  a  tax- 
exempt  organization  would  allow 
corporations  not  subject  to  the 
inurement  prohibition  to  make  the 
payments  and,  thus,  to  avoid  the 
application  of  section  280G.  Thus,  these 
regulations  retain  the  requirements 
contained  in  the  2002  proposed 
regulations. 

2.  Small  Corporation  Exemption 

Under  section  280G  and  the  2002 
proposed  regulations,  the  term 
parachute  payment  doe?  not  include 
any  payment  to  a  disqualified 
individual  with  respect  to  a  corporation 
which  (immediately  before  the  change 
in  ownership  or  control)  was  a  small 
business  corporation  (as  defined  in 
section  1361(b)  but  without  regard  to 
section  1361(b)(1)(C)  thereof).  See  also, 
Q/A-6(a)(l). 

Commentators  indicated  that  the  2002 
proposed  regulations  do  not  clearly 
address  whether  a  corporation  that  does 
not  elect  to  be  treated  as  an  S 
Corporation,  but  could  make  the 
election  (because  aside  from  the  election 
the  corporation  otherwise  meets  the 
requirements  to  be  treated  as  an  S 
corporation),  may  use  the  exemption 
under  Q/A-6(a)(l).  These  regulations 
clarify  that  a  corporation  that  could 
elect  to  be  treated  as  an  S  Corporation 
under  the  Code,  but  does  not  do  so,  may 
nevertheless  use  the  exemption  of  Q/A- 


6(a)(1)  for  any  payments  to  a 
disqualified  individual. 

In  addition,  commentators 
recommended  that  the  final  regulations 
provide  that  a  corporation  domiciled 
outside  the  United  States  can  qualify  for 
both  the  small  business  corporation 
exception  and  the  shareholder  approval 
exception.  With  respect  to  the  small 
business  corporation  exception. 
Treasury  and  the  IRS  do  not  have  the 
authority  to  expand  this  exception  to 
include  foreign  corporations.  Section 
280G(b)(5)(A)(i)  refers  to  "a  small 
business  corporation  (as  defined  in 
section  1361(b)  but  without  regard  to 
paragraph  (1)(C)  thereof)."  A  small 
business  corporation  as  defined  in 
section  1361(b)  must  be  a  domestic 
corporation,  and  section  1361(b)(1)(C) 
merely  addresses  the  existence  of  a 
nonresident  alien  as  a  shareholder.  It  is 
clear  from  the  statute  that  the  small 
business  corporation  exception  cannot 
apply  to  a  foreign  corporation. 

On  the  other  nand,  Treasury  and  the 
IRS  believe  that  a  foreign  corporation 
may  qualify  for  the  shareholder 
approval  exception,  discussed  below,  if 
all  of  the  applicable  requirements  are 
satisfied.  Because  the  statute  and 
regulations  permit  this  result,  it  is  not 
necessary  to  specify  the  treatment  in  the 
final  regulations. 

3.  Shareholder  Approval 

Additionally,  under  section  280G  and 
the  2002  proposed  regulations,  the  term 
parachute  payment  does  not  include 
any  payment  to  a  disqualified 
individual  with  respect  to  a  corporation 
if  (i)  immediately  before  the  change  in 
ownership  or  control,  no  stock  in  such 
corporation  was  readily  tradeable  on  an 
established  securities  market  or 
otherwise,  and  (ii)  certain  shareholder 
approval  requirements  are  met. 

Section  280G(b)(5)(B)  provides  that 
the  shareholder  approval  requirements 
are  met  if  two  conditions  are  satisfied. 
First,  the  payment  is  approved  by  a  vote 
of  the  persons  who  owTied,  immediately 
before  the  change  in  ownership  or 
control,  more  than  75  percent  of  the 
voting  power  of  all  outstanding  stock  of 
the  corporation.  Second,  there  is 
adequate  disclosure  to  shareholders  of 
all  material  facts  concerning  al! 
payments  which  (but  for  this  rule) 
would  be  parachute  payments  with 
respect  to  a  disqualified  individual. 

Q/A-7(b)  of  the  2002  proposed 
regulations  provides  rules  to  determine 
the  shareholders  who  are  entitled  to 
vote.  In  response  to  comments,  Q/A- 
7(b)(1)  is  revised  to  clarify  that  only 
stock  that  would  otherwise  be  entitled 
to  vote  is  considered  outstanding  and  is 
entitled  to  vote  for  purposes  of  Q/A- 


7(b).  Thus,  for  example,  because  an 
individual  who  only  holds  options 
generally  would  not  be  entitled  to  vote, 
such  individual  will  not  be  considered 
to  hold  outstanding  stock  entitled  to 
vote  for  purposes  of  Q/A-7. 

Q/A-7(b)(2)  of  the  2002  proposed 
regulations  includes  a  rule  of 
administrative  convenience  allowing 
the  corporation  to  identify'  shareholders 
eligible  to  vote  for  this  purpose  using 
the  shareholders  of  record  at  the  time  of 
any  vote  taken  in  connection  with  a 
transaction  or  event  giving  rise  to  the 
change  in  ownership  or  control  within 
the  three-month  period  ending  on  the 
date  of  the  change  in  ownership  or 
control. 

Several  commentators  suggested  that 
the  final  regulations  permit  corporations 
to  determine  the  shareholders  of  record- 
at  any  time  during  the  three  months 
prior  to  the  change  in  ownership  or 
control.  Other  commentators  requested 
that  the  time  be  expanded  in  the  final 
regulations.  In  response  to  these 
comments,  these  regulations  expand 
this  rule  to  allow  corporations  to 
determine  the  shareholders  of  record  on 
any  day  during  the  six-month  period 
ending  on  the  date  of  the  change  in 
ownership  or  control,  regardless  of 
whether  there  was  a  vote  on  that  day. 

Q/A-7(b)(4)  is  revised  to  clarify  that 
stock  held  (directly  or  indirectly)  by  a 
disqualified  individual  who  would 
receive  a  parachute  payment  if  the 
shareholder  approval  requirements  of 
Q/A-7  are  not  met  is  not  entitled  to  vote 
with  respect  to  a  payment  to  be  made 
to  any  disqualified  individual.  For 
example,  assume  E  is  a  disqualified 
individual  with  respect  to  Corporation 
X.  E's  base  amount  is  $100,000,  and  on 
a  change  in  ownership  or  control  of  X, 
E  will  receive  contingent  payments  of 
$295,000.  Corporation  X  undergoes  a 
change  in  ownership  or  control.  In 
determining  the  persons  who  are 
entitled  to  vote  under  Q/A-7(b),  any 
stock  held  by  E  is  considered 
outstanding  and  E  is  entitled  to  vote.  If 
E  would  receive  contingent  payments  of 
$305,000  on  the  change  in  ownership  or 
control,  any  stock  held  by  E  is  not 
considered  oytstanding  and  is  not 
entitled  to  vote  under  Q/A-7  with 
respect  to  payments  to  any  disqualified 
individual. 

An  entity  shareholder  is  not  entitled 
to  vote  stock  that  it  holds  that  is 
constructively  owned  by  a  disqualified 
person  who  would  receive  a  parachute 
payment  if  the  shareholder  approval 
requirements  of  Q/A-7  are  not  met. 
Additionally,  these  regulations  provide 
in  Q/A-7(b)(4)  that  if  the  person 
authorized  to  vote  the  stock  of  an  entity, 
shareholder  is  a  disqualified  individual 
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who  would  receive  a  parachute  payment 
■  if  the  requirements  of  Q/A-7  are  not 
met,  such  petson  is  not  permitted  to 
vote  any  of  the  shares  held  by  the  entity 
shareholder.  However,  the  entity 
shareholder  i  >  permitted  to  authorize 
anothe.  equit  y  interest  holder  in  the 
entity  sharehplder  to  vote  the  otherwise 
eligible  sharpy  or,  in  the  case  of  a  trust, 
another  person  eligible  to  vote  on  behalf 
of  the  trust,  liius,  for  example,  assume 
a  partner  owns  one-third  of  a 
partnership:  t  be  partner  is  authorized  to 
vote  on  behal "  of  the  partnership;  the 
partnership  oivns  stock  in  a  corporation; 
the  partner  is  a  disqualified  individual 
with  respect  to  the  corporation;  and  the 
corporation  u  ndergoes  a  change  in 
ownership  or  control.  Under  these 
circumstance ;,  none  of  the  stock  held  by 
the  partnersh  p  is  entitled  to  vote  imder 
Q/A-7.  Howei^er,  the  partnership  is 
permitted  to  a  ppoint  an  equity  interest 
holder  in  the  mtity  shareholder  (who  is 
not  a  disquali  ied  individual  who  would 
receive  paraci  ute  payments  if  the 
shareholder  a  jproval  requirements  of 
Q/A-7  are  no  met)  to  vote  two-thirds  of 
the  stock. 

More  generi  illy,  several  commentators 
requested  sigiificant  revisions  to  Q/A- 
7  to  reflect  ce:  tain  business  practices.  . 
The  revisions  suggested  by 
commentators  include,  among  other 
things,  treatin  5  approval  of  a 
compensation  agreement  when  the 
agreement  is  « xecuted  as  sufficient  for 
Q/A-7  or  deei  ning  shareholders  who 
ifter  approval  of  any 
agreements  to  consent  to 
payments  contained  in 
these  agreements.  While  the  Treasury 
Department  and  IRS  understand  that  the 
)f  Q/A-7  may  not 
certain  business  practices, 
the  requireme  its  of  Q/A-7  are  based  on 
the  statutory  f  amework  provided  by 
Congress.  The  golden  parachute 
provisions  are  intended  to  protect 
equity  sharehi  flders  whose  interest  in 
the  corporatio  n  could  be  impaired  by 
parachute  payments  to  disqualified 
individuals  bj  discouraging  these  types 
of  payments.  ^  "he  basic  structure  of 
section  280G  (  oes  not  permit  any 
approval  or  shareholder  vote  for  a 
publicly  traded  corporation.  The 
exception  for  ( lorporations  that  are  not 
publicly  traded  is  based  on  a  vote  of 
those  persons  ivho  hold  shares 
immediately  h  efore  the  change  in 
ownership  or  control  after  adequate 
disclosure.  Ths  suggested  revisions  to 
the  shareholder  approval  requirements 
are  inconsistei  it  with  these  requirements 
and,  according  ly,  no  changes  are  made 
in  these  regula  tions. 
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Payment  of  the  Excise  Tax  Under 
Section  4999 

Q/A-ll(c)  of  the  2002  proposed 
regulations  provided  a  mechanism  to 
allow  a  disqualified  individual  to 
prepay  the  excise  tax  under  section 
4999  in  certain  circumstances.  Thus,  the 
requirements  of  section  4999  may  be 
satisfied  in  the  year  of  the  change  in 
ownership  or  control  (or  the  first  year 
for  which  a  payment  contingent  on  a 
change  in  ownership  or  control  is 
certain  to  be  made)  even  though  the 
payment  is  not  yet  includible  in  income 
(or  otherwise  received). 

These  regulations  continue  to  allow 
the  prepayment  of  the  excise  tax  in  the 
year  of  the  change  in  ownership  or 
control.  These  regulations  also  provide 
that  a  taxpayer  may  prepay  the  excise 
tax  in  a  later  year.  For  purposes  of 
prepayment,  these  regulations  require 
the  payor  and  disqualified  individual  to 
treat  the  payment  of  the  excise  tax 
consistently  and  require  the  payor  to 
satisfy  its  obligations  imder  section 
4999.  These  regulations  clarify  that  the 
prepayment  of  the  excise  tax  is  based  on 
the  present  value  of  the  excise  tax  that 
would  be  due  in  the  year  the  excess 
parachute  payment  would  actually  be 
paid.  For  purposes  of  determining  the 
present  value  of  the  excise  tax  due,  the 
discount  rate  is  determined  in 
accordance  with  Q/A-32. 

Thus,  for  example,  assume  that  E  is  a 
disqualified  individual  with  respect  to 
Corporation  X,  that  X  undergoes  a 
change  in  ownership  or  control,  and 
that  E  receives  parachute  payments, 
including  a  series  of  annual  payments  to 
be  made  for  the  next  10  years.  Assume 
further  that  all  other  parachute 
payments  to  E  are  made  in  the  year  of 
the  change  in  ownership  or  control 
(with  payment  of  the  excise  tax  and 
compliance  by  X  with  section  4999(c)). 
Under  these  regulations,  if  three  years 
after  a  change  in  ownership  or  control, 
X  and  E  agree  that  E  will  prepay  the 
excise  tax  related  to  the  remaining 
annual  payments,  and  that  X  will  satisfy 
its  obligations  imder  section  4999(c) 
related  to  these  payments,  E  is 
permitted  to  prepay  the  excise  tax  with 
respect  to  the  remaining  payments. 

The  2002  proposed  regulations 
provided  that  the  prepayment  of  the 
excise  tax  would  not  be  available  with 
respect  to  certain  payments,  including 
payments  related  to  health  benefits  or 
coverage.  Commenters  requested  that 
the  prepayment  option  be  expanded  to 
include  health  benefits  or  coverage. 
Treasiuy  and  the  IRS  do  not  consider 
the  available  valuation  methods 
sufficient  to  allow  projections  of 
individual  payments  related  to  health 


coverage  or  health  benefits  for  this 
purpose.  In  the  event  that  valuation 
methods  change  or  there  is  otherwise 
greater  certainty  with  respect  to  the 
valuation  of  such  benefits,  Treasiuy  and 
the  IRS  may  consider  additional 
guidance  that  would  make  prepayment 
of  the  excise  tax  with  respect  to  such 
benefits  available. 

Treatment  of  Options 

Q/A-13  of  the  2002  proposed 
regulations  provides  that  Uie  transfer  of  ' 
an  option  is  treated  as  a  payment  when 
the  option  becomes  substantially  vested 
without  regard  to  whether  the  option 
has  an  ascertainable  fair  market  value 
under  §  1.83-7(b)  of  the  regulations. 
Thus,  the  vesting  of  an  option  is  treated 
as  a  payment  in  the  nature  of 
compensation  for  purposes  of  section 
280G.  Vested  is  defined  in  these 
regulations  as  substantially  vested 
within  the  meaning  of  §  1.83-3(b)  and  (j) 
or  the  right  to  the  payment  is  not 
otherwise  subject  to  a  substantial  risk  of 
forfeitiue  within  the  meaning  of  section 
83(c). 

The  2002  proposed  regulations,  and 
the  1989  proposed  regulations,  provided 
that  options  must  be  valued  under  the 
facts  and  circumstances  of  a  particular 
case.  Factors  relevant  to  the 
determination  include,  but  are  not 
limited  to:  The  difference  between  the 
option's  exercise  price  and  the  value  of 
the  option  property,  the  probability  of 
the  value  of  the  option  property 
increasing  or  decreasing,  and  the  length 
of  the  period  during  which  the  option 
can  be  exercised. 

In  coordination  with  the  issuance  of 
the  2002  proposed  regulations,  the 
Commissioner  issued  two  revenue 
procedures  under  section  280G 
providing  additional  guidance  on  the 
valuation  of  options.  Rev.  Proc.  2002- 
13,  2002-8  l.R.B.  549,  and  Rev.  Proc. 
2002-45,  2002-27  l.R.B.  40.  These 
revenue  procedures  provide  guidemce 
on  the  use  of  option  valuation  methods, 
and  provide  that  using  only  the  spread 
between  the  exercise  price  and  the  value 
of  the  option  property  is  not  an 
adequate  method  for  valuing  an  option. 
The  revenue  procedures  also  provide  a 
safe  harbor  method  of  valuation  based 
on  a  table.  Comments  received  in 
response  to  these  revenue  procedures 
raised  issues  related  to  the  difficulty  of 
valuing  options  in  the  context  of  a 
change  in  ownership  or  control, 
particularly  with  respect  to  assumptions 
regarding  the  term  of  the  option  and  the 
volatility.  In  coordination  with  the 
issuance  of  these  regulations,  the  IRS  is 
issuing  a  revenue  procedure  restating 
the  previous  revenue  procedures  and 
addressing  these  comments. 
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Disqualified  Individuals 

The  2002  proposed  regulations 
provide  that  an  individual  is  a 
disqualified  individual  if,  at  any  time 
during  the  disqualified  individual 
determination  period,  the  individual  is 
an  employee  or  independent  contractor 
of  the  corporation  and  is,  with  respect 
to  the  corporation,  a  shareholder  (see  Q/ 
A-17).  an  officer  (see  Q/A-18),  or  (3)  a 
■  highly-compensated  individual  [see  Q/ 
A-19).  The  2002  proposed  regulations 
provide  that  whether  an  individual  is  an 
officer  with  respect  to  a  corporation  is 
determined  based  on  all  the  facts  and 
circumstances  in  the  peuticular  case 
(such  as  the  source  of  the  individual's 
authority,  the  term  for  which  the 
individual  is  elected  or  appointed,  and 
the  nature  and  extent  of  the  individual's 
duties). 

These  regulations  retain  this  rule 
concerning  officers.  However,  under  Q/ 
A-18  of  these  regulations  any 
individual  who  has  the  title  of  officer  is 
presumed  to  be  an  officer  unless  the 
facts  and  circumstances  demonstrate 
that  the  individual  does  not  have  the 
authority  of  an  officer.  However,  an 
individual  who  does  not  have  the  title 
of  officer  may  nevertheless  be 
considered  an  officer  if  the  facts  and 
circumstEmces  demonstrate  that  the 
individual  should  be  considered  to  be 
an  officer. 

Nonvested  Payments  Under  Q/A-24 

Under  Q/A-24(c)  of  the  2002 
proposed  regulations,  only  a  portion  of 
certain  nonvested  payments  is  treated  as 
contingent  on  a  change  in  ownership  or 
control.  Specifically,  Q/A-24(c)  applies 
to  a  payment  that  becomes  vested  as  a 
result  of  a  change  in  ownership  or 
control  to  the  extent  that  (i)  without 
regard  to  the  change  in  ownership  or 
control,  the  payment  was  contingent 
only  on  the  continued  performance  of 
services  for  the  corporation  for  a 
specified  period  of  time;  and  (ii)  the 
payment  is  attributable,  at  least  in  part, 
to  the  performance  of  services  before  the 
date  the  payment  is  made  or  becomes 
certain  to  be  made. 

These  regulations  retain  these  rules 
regarding  the  calculation  of  the  amount 
of  the  payment  that  is  considered 
contingent  on  a  change  in  ownership  or 
control,  with  one  revision.  Under  the 
2002  proposed  regulations,  the  payment 
calculation  under  Q/A-24(c)  could  not 
exceed  the  amount  of  the  accelerated 
payment.  A  portion  of  a  payment  is 
contingent  on  a  change  in  ownership  or 
control  if  there  is  accelerated  vesting, 
even  if  there  is  no  accelerated  payment. 
In  that  case,  the  amount  attributable  to 
the  lapse  of  the  obligation  to  perform 


services  is  1  percent  of  the  present  value 
of  the  futvue  pajnnent  multiplied  by  the 
number  of  full  months  between  the  date 
that  the  individual's  right  to  receive  the 
payment  is  vested  and  the  date  that, 
absent  the  acceleration,  the  payment 
would  have  been  vested.  Under  these 
final  regulations,  the  total  portion  of 
such  payment  treated  as  contingent  on 
the  change  in  ownership  or  control 
cannot  exceed  the  present  value  of  the 
accelerated  payment. 

Change  in  Ownership  or  Control 

A  change  in  ownership  or  control  is 
defined  in  Q/A-27,  28,  and  29  of  the 
2002  proposed  regulations.  Under  Q/A- 
27  of  the  2002  proposed  regulations,  a 
change  in  control  of  a  corporation 
occiu's  on  the  date  that  any  one  person 
(or  persons  acting  as  a  group)  acquires 
ownership  or  stock  of  the  corporation 
that,  together  with  stock  held  by  such 
person  or  group,  has  more  than  50 
percent  of  the  total  fair  market  value  or 
total  voting  power  of  the  corporation. 

Under  Q/A-28  of  the  2002  proposed 
regulations,  a  change  in  the  effective 
control  of  a  corporation  is  presumed  to 
occur  on  the  date  that  either  (1)  any  one 
person  (or  more  than  one  person  acting 
as  a  group)  acquires  (or  has  acquired 
during  the  12-month  period  ending  on 
the  date  of  the  most  recent  acquisition 
by  such  person  or  persons)  ov^mership  of 
stock  of  the  corporation  possessing  20 
percent  or  more  of  the  total  voting 
power  of  the  stock  of  such  corporation, 
or  (2)  a  majority  of  members  of  the 
corporation's  board  of  directors  is 
replaced  during  any  12-month  period  by 
directors  whose  appointment  or  election 
is  not  endorsed  by  a  majority  of  the 
members  of  the  corporation's  board  of 
directors  prior  to  the  date  of  the 
appointment  or  election. 

Under  Q/A-29  of  the  2002  proposed 
regulations,  a  change  in  the  ownership 
of  a  substantial  portion  of  a 
corporation's  assets  occurs  on  (he  date 
that  any  one  person  (or  more  than  one 
person  acting  as  a  group)  acquires  (or 
has  acquired  during  the  12-month 
period  ending  on  the  date  of  the  most 
recent  acquisition  by  such  person) 
assets  from  the  corporation  that  have  a 
total  gross  fair  market  value  equal  to  or 
more  than  one  third  of  the  total  gross 
fair  market  value  of  all  of  the  assets  of 
the  corporation  immediately  prior  to 
such  acquisition. 

These  regulations  generally  follow  the 
same  approach  as  the  2002  proposed 
regulations.  Some  commenters 
suggested  that  these  three  provisions 
explicitly  address  whether  more  than 
one  change  in  ownership  or  control  can 
occiK  in  a  single  transaction.  In 
response  to  these  comments,  these 


regulations  explicidy  adopt  the  "one 
change"  rule  that  historically  has  been 
applied  by  the  IRS.  These  regulations 
provide  that  if  a  corporation  undergoes 
a  change  in  ownership  or  control  as 
described  in  either  Q/A-27  or  Q/A-29, 
the  other  corporation  involved  in  the 
transaction  does  not  undergo  a  change 
in  ownership  or  control.'  As  these 
regulations  apply,  in  any  transaction 
involving  two  corporations,  if  one  has  a 
change  in  ownership  or  control  under 
Q/A-27  or  29,  the  other  corporation 
does  not  also  have  a  change  in 
ownership  or  control,  under  either  Q/A- 
27  or  29.  Under  these  regulations,  Q/A- 
28,  which  relates  to  effective  control, 
provides  that  there  is  no  change  in 
effective  control  of  a  corporation  in  a 
transaction  in  which  the  other 
corporation  has  a  change  of  control 
imder  Q/A-27  or.  29. 

Commentators  also  requested  that  the 
final  regulations  define  gross  fair  market 
value  for  purposes  of  Q/A-29.  Under  Q/ 
A-29  of  these  regulations,  gross  fair 
market  value  is  defined  as  the  value  of 
the  assets  of  the  corporation,  or  the 
value  of  the  assets  being  disposed  of, 
determined  without  regard  to  any 
liabilities  associated  with  such  assets. 
This  definition  is  used  throughout  these 
regulations. 

For  purposes  of  determining  whether 
there  is  a  change  in  ownership  or 
control  under  Q/A-27  through  Q/A-29 
of  the  2002  proposed  regulations,  two  or 
more  persons  may  be  considered  as 
acting  as  a  group.  The  2002  proposed 
regulations  provide  that,  for  purposes  of 
determining  whether  two  or  more 
persons  are  acting  as  a  group,  a  person 
who  owns  stock  in  both  corporations 
involved  in  a  transaction  (an 
overlapping  shareholder)  is  treated  as 
acting  as  a  group  with  respect  to  the 
other  shareholders  in  a  corporation  only 
to  the  extent  of  such  person's  ownership 
of  stock  in  that  corporation  prior  to  the 
transaction,  and  not  with  respect  to  his 
or  her  owmership  in  the  other 
corporation.  This  rule  is  consistent  with 
the  interpretation  of  the  1989  proposed 
regulations  by  the  IRS. 

Commentators  suggested  different 
alternatives  to  the  overlapping 
shareholder  rule  of  Q/A-27  through  Q/ 
A-29  of  the  2002  proposed  regulations. 
One  commentator  suggested  eliminating 
the  overlapping  shareholder  rule  and 
instead  relying  on  the  presumption  of 
Q/A-28  for  all  transactions.  Under  this 
approach  it  would  be  possible  for  a 
transaction  to  result  in  one,  two,  or  no 


1  Because  Q/A-46  provides  that  all  members  of  an 
affiliated  group  ar«  treated  as  one  corporation,  even 
transactions  involving  multiple  entities  generally 
are  treated  as  only  two  corporations  for  purposes  of 
section  280G. 
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effective  date  of  the  final  regulations. 
Taxpayers  are  permitted  to  rely  on  the 
1989  proposed  regulations  with  respect 
to  payments  contingent  on  a  change  in 
ownership  or  control  if  that  change 
occurs  before  January  1,  2004.  A 
clarification  in  the  2002  proposed 
regulations  does  not  support  reliance  on 
the  1989  proposed  regulations  for  a 
position  contrary  to  the  provisions  of 
the  1989  proposed  regulations. 

Taxpayers  are  permitted  to  rely  on  the 
2002  proposed  regulations,  including 
for  purposes  of  amended  returns  with 
respect  to  the  following:  (1)  That  a 
shareholder  who  owns  stock  with  a  fair 
market  value  of  $1  million  is  not  a 
disqualified  individual  and  (2)  that  the 
base  amount  includes  the  amount  of 
compensation  included  in  gross  income 
under  section  83(b). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined   ' 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Section  1.280G-1  of  these  proposed 
regulations  provides  for  the  collection  of 
information.  It  is  hereby  certified  that 
the  collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that,  as 
indicated  in  the  Paperwork  Reduction 
Act  section  earlier  in  the  preamble,  only 
800  small  entities  are  expected  to  be 
affected  by  the  regulations  annually, 
and  it  is  unlikely  that  any  small  entity 
would  be  affected  by  these  regulations 
more  than  once  or  twice  in  its  existence. 
Therefore,  an  analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Erinn  Madden,  Office  of 
the  Division  Counsel/Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1986 

■  Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the  fol- 
lowing entry  in  numerical  order  to  read 
in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.280G-1  also  issued  under 
26  U.S.C.  280G(b)  and  (e).  *   *   * 

■  Par.  2.  Section  §  1.280G-1  is  added  to 
read  as  follovvs: 

§  1 .280G-1    Golden  parachute  payments. 

The  following  questions  and  answers 
relate  to  the  treatment  of  golden 
parachute  paj'ments  under  section  280G 
of  the  Internal  Revenue  Code  of  1986,  as 
added  by  section  67  of  the  Tax  Reform 
Act  of  1984  (Pub.  L.  No.  98-369;  98  Stat. 
585)  and  amended  by  section  1804(j)  of 
the  Tax  Reform  Act  of  1986  (Pub.  L.  No. 
99-514;  100  Stat.  2807),  section 
1018(d)(6)-(8)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  No.  100-647;  102  Stat.  3581), 
and  section  1421  of  the  Small  Business 
Job  Protection  Act  of  1996  (Pub.  L.  No. 
104-188;  110  Stat.  1755).  The  following 
is  a  table  of  subjects  covered  in  this 
section: 

Oven'ieiv 

Effect  of  section  280G — Q/A-1 

Meaning  of  "parachute  payment"— Q/A-2 

Meaning  of  "excess  parachute  payment" — Q/ 

A-3 
Effective  date  of  section  280G — Q/A-4 

Exempt  Payments 

Exempt  payments  generall\ — Q/A-5 
Exempt  payments  with  respect  to  certain 

corporations — Q/A-6 
Shareholder  approval  requirements — Q/A-7 
Exempt  payments  under  a  qualified  plan— Q/ 

A-8 
Exempt  payments  of  reasonable 

compensation — Q/A-9 
Payor  of  Parachute  Payments— Ql  A-XO 
Payments  in  the  Nature  of  Compensation 

The  nature  of  compensation — Q/A-11 
Property  transfers — Q/A-12 
Stock  options — Q/A-13 
Reduction  of  amount  of  payment  by 
consideration  paid — Q/A-14 

Disqualified  Individuals 

Meaning  of  "disqualified  individual" — Q/A- 

15 
Personal  service  corporation  treated  as 

individual — Q/A-16 
Meaning  of  "shareholder" — Q/A-1 7 
Meaning  of  "officer" — Q/A-18 
Meaning  of  "highly-compensated 

individual" — Q/A-19  ■. 
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Meaning  of  "disqualified  individual 

determination  period" — Q/A-20 
Meaning  of  "compensation" — Q/A-21 

Contingent  on  Change  in  Ownership  or 

Control 

General  rules  for  determining  payments 

contingent  on  change — Q/A-22 
Payments  under  agreement  entered  into  after 

change— Q/A-23 
Amount  of  payment  contingent  on  change — 

Q/A-24 
Presumption  that  payment  is  contingent  on 

change— Q/A-25,  26 
Change  in  ownership  or  control — Q/A-27, 

28,29 

Three-Times-Base- Amount  Test  for 
Parachute  Payments 

Three-times-base-amount  test — Q/A-30 
Determination  of  present  value — Q/A-31,  32, 

33 
Meaning  of  "base  amount" — Q/A-34 
Meaning  of  "base  period" — Q/A-35 
Special  rule  for  determining  base  amount — 

Q/A-36 
Securities  Violation  Parachute  Payments — Q/ 

A-37 

Computation  and  Reduction  of  Excess 
Parachute  Payments 

Computation  of  excess  parachute  payments — 

Q/A-38 
Reduction  by  reasonable  compensation — Q/ 

A-39 

Determination  of  Reasonable  Compensation 

General  criteria  for  determining  reasonable 

compensation — Q/A— 40 
Types  of  payments  generally  considered 

reasonable  compensation — Q/A— 41,  42,  43 
Treatment  of  severance  payments— Ki/A-44 

Miscellaneous  Rules 

Definition  of  corporation — Q/A— 45 
Treatment  of  affiliated  group  as  one 
corporation — Q/A— 46 

Effective  Date 

General  effective  date  of  section  280G — Q/ A- 

47 
Effective  date  ofregulations — Q/A-48 

Overview 

Q-1:  What  is  the  effect  of  Internal 
Revenue  Code  section  280G? 

A-1:  (a)  Section  280G  disallows  a 
deduction  for  any  excess  parachute 
payment  paid  or  accrued.  For  rules 
relating  to  the  imposition  of  a 
nondeductible  20-percent  excise  tax  on 
the  recipient  of  any  excess  parachute 
payment,  see  Internal  Revenue  Code 
sections  4999,  275(a)(6),  and 
3121(v)(2)(A). 

(b)  The  disallowance  of  a  deduction 
under  section  280G  is  not  contingent  on 
the  imposition  of  the  excise  tax  under 
section  4999.  The  imposition  of  the 
excise  tax  under  section  4999  is  not 
contingent  on  the  disallowance  of  a 
deduction  under  section  280G.  Thus,  for 
example,  because  the  imposition  of  the 
excise  tax  under  section  4999  is  not 


contingent  on  the  disallowance  of  a 
deduction  under  section  280G,  a  payee 
may  be  subject  to  the  20-percent  excise 
tax  imder  section  4999  even  though  the 
disallowance  of  the  deduction  for  the 
excess  parachute  payment  may  not 
directly  affect  the  federal  taxable 
income  of  the  payor. 

Q-2:  What  is  a  parachute  payment  for 
purposes  of  section  280G? 

A-2:  (a)  The  terra  parachute  payment 
means  any  payment  (other  than  an 
exempt  payment  described  in  Q/A-5) 
that— 

(1)  Is  in  the  nature  of  compensation; 

(2)  Is  made  or  is  to  be  made  to  (or  for 
the  benefit  of)  a  disqualified  individual; 

(3)  Is  contingent  on  a  change — 

(i)  In  the  ownership  of  a  corporation; 

(ii)  In  the  effective  control  of  a 
corporation;  or 

(iii)  In  the  ownership  of  a  substantial 
portion  of  the  assets  of  a  corporation; 
and 

(4)  Has  (together  with  other  payments 
described  in  paragraphs  (a)(1),  (2),  and 
(3)  of  this  A-2  with  respect  to  the  same 
disqualified  individual)  an  aggregate 
present  value  of  at  least  3  times  the 
individual's  base  amoimt. 

(b)  Hereinafter,  a  change  referred  to  in 
paragraph  (a)(3)  of  this  A-2  is  generally 
referred  to  as  a  change  in  ownership  or 
control.  For  a  discussion  of  the 
application  of  paragraph  (a)(1),  see 
Q/A-11  through  Q/A-14;  paragraph 
(a)(2),  Q/A-15  through  Q/A-21; 
paragraph  (a)(3),  Q/A-22  through  Q/A- 
29;  and  paragraph  (a)(4),  Q/A-30 
through 

Q/A-36. 

(c)  The  term  parachute  payment  also 
includes  any  payment  in  the  nature  of 
compensation  to  (or  for  the  benefit  of) 
a  disqualified  individual  that  is 
pursuant  to  an  agreement  that  violates  a 
generally  enforced  securities  law  or 
regulation.  This  type  of  parachute 
payment  is  referred  to  in  this  section  as 
a  securities  violation  parachute 
payment.  See  Q/A-37  for  the  definition 
and  treatment  of  securities  violation 
parachute  payments. 

Q-3:  What  is  an  excess  parachute 
payment  for  purposes  of  section  280G? 

A-3:  The  term  excess  parachute 
payment  means  an  amount  equal  to  the 
excess  of  any  parachute  payment  over 
the  portion  of  the  base  amount  allocated 
to  such  payment.  Subject  to  certain 
exceptions  emd  limitations,  an  excess 
parachute  payment  is  reduced  by  any 
portion  of  the  payment  which  the 
taxpayer  establishes  by  clear  and 
convincing  evidence  is  reasonable 
compensation  for  personal  services 
actually  rendered  by  the  disqualified 
individual  before  the  date  of  the  change 
in  ownership  or  control.  For  a 


discussion  of  the  nonreduction  of  a 
securities  violation  parachute  payment 
by  reasonable  compensation,  see  Q/A- 
37.  For  a  discussion  of  the  computation 
of  excess  parachute  payments  and  their 
reduction  by  reasonable  compensation, 
see  Q/A-38  through  Q/A-44. 

Q-4:  What  is  the  effective  date  of 
section  280G  and  this  section? 

A-4:  In  general,  section  280G  applies 
to  payments  under  agreements  entered 
into  or  renewed  after  June  14,  1984. 
Section  280G  also  applies  to  certain 
payments  under  agreements  entered 
into  on  or  before  June  14,  1984,  and 
amended  or  supplemented  in  significant 
relevant  respect  after  that  date.  This 
section  applies  to  any  payment  that  is 
contingent  on  a  change  in  ownership  or  • 
control  and  the  change  in  ownership  or 
control  occurs  on  or  after  January  1, 
2004.  For  a  discussion  of  the  application 
of  the  effective  date,  see  Q/A-i7  and 
Q/A-48. 

Exempt  Payments 

Q-5:  Are  some  types  of  payments 
exempt  from  the  definition  of  the  term 
parach  u  te  paymen  t? 

A-5:  (a)  Yes,  the  following  five  types 
of  payments  are  exempt  from  the 
definition  of  parachute  payment — 

(1)  Payments  with  respect  to  a  small 
business  corporation  (described  in  Q/A- 
6  of  this  section); 

(2)  Certain  payments  with  respect  to 
a  corporation  no  stock  in  which  is 
readily  tradeable  on  an  established 
seciu^ities  market  (or  otherwise) 
(described  in  Q/A-6  of  this  section); 

(3)  Payments  to  or  from  a  qualified 
plan  (described  in  Q/A-8  of  this 
section); 

(4)  Certain  payments  made  by  a 
corporation  undergoing  a  change  in 
ownership  or  control  that  is  described 
in  any  of  the  following  sections  of  the 
Internal  Revenue  Code:  section  501(c) 
(but  only  if  such  organization  is  subject 
to  an  express  statutory  prohibition 
against  inurement  of  net  earnings  to  the 
benefit  of  any  private  shareholder  or 
individual,  or  if  the  organization  is 
described  in  section  501(c)(1)  or  section 
501(c)(21)),  section  501(d),  or  section 
529,  collectively  referred  to  as  tax- 
exempt  organizations  (described  in 
Q/A-6  of  this  section);  and 

(5)  Certain  payments  of  reasonable 
compensation  for  services  to  be 
rendered  on  or  after  the  change  in 
ownership  or  control  (described  in 
Q/A-9  of  this  section). 

(b)  Deductions  for  payments  exempt 
from  the  definition  oi  parachute 
payment  are  not  disallowed  by  section 
280G,  and  such  exempt  payments  are 
not  subject  to  the  20-percent  excise  tax 
of  section  4999.  In  addition,  such 
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exempt  payn  lents  are  not  taken  into 
account  in  a|  tplying  the  3-times-base-. 
amount  test  i  if  Q/A-30  of  this  section. 

Q-6:  Whic  i  payments  with  respect  to 
a  corporatior  referred  to  in  paragraph 
(a)(1),  (a)(2),  Dr  (a)(4)  of  Q/A-5  of  this 
section  are  ejiempt  firom  the  definition 
of  parachute  payment? 

A-6:  (a)  Th  e  terra  parachute  payment 
does  not  inci  ade — 

(1)  Any  pa;  ^ment  to  a  disqualified 
individual  w  th  respect  to  a  corporation 
which  (immediately  before  the  change 
in  ownership  or  control)  would  qualify 
as  a  small  bujiiness  corporation  (as 
defined  in  section  1361(b)  but  without 
regard  to  sect  on  1361(b)(1)(C)  thereof), 
without  regar  i  to  whether  the 
corporation  had  an  election  to  be  treated 

■  as  a  corporati  m  under  section  1361  in 
effect  on  the  (  ate  of  the  change  in 
ownership  or  control; 

(2)  Any  pa\  ment  to  a  disqualified 
individual  with  respect  to  a  corporation 
(other  than  a  i  mall  business  corporation 
described  in  paragraph  (a)(1)  of  this 
A-6)  if— 

(i)  Immedia  tely  before  the  change  in 
ownership  or  control,  no  stock  in  sucfa 
corporation  w  as  readily  tradeable  on  an 
established  se  :urities  market  or 
otherwise;  an(  I 

(ii)  The  shaj  eholder  approval 
requirements  described  in  Q/A-7  of  this 
section  are  m(  t  with  respect  to  such 
payment;  or 

f3)  Any  pay  nent  to  a  disqualified 
individual  ma  de  by  a  corporation  which 
is  a  tax-exemp  t  organization  (as  defined 
in  paragraph  { »)(4)  of  Q/A-5  of  this 
section),  but  oily  if  the  corporation 
meets  the  defi  lition  of  a  tax-exempt 
organization  bath  immediately  before 
and  immediat(  dy  after  the  change  in 
ownership  or  control. 

(b)  For  purp  jses  of  paragraph  (a)(1)  of 
this  A-6,  the  n  lembers  of  an  affiliated 
group  are  not  I  reated  as  one  corporation. 

(c)  The  requ  rements  of  paragraph 
(a)(2)(i)  of  this  A-6  are  not  met  with 
respect  to  a  co  poration  if  a  substantial 
portion  of  the  issets  of  any  entity 
consists  (direc  ly  or  indirectly)  of  stock 
in  such  corpor  ition  and  any  ownership 
interest  in  suci  i  entity  is  readily 
tradeable  on  an  established  securities 
market  or  othe  -wise.  For  this  purpose, 
such  stock  constitutes  a  substantial 
portion  of  the  j  issets  of  an  entity  if  the 
total  fair  mark*  t  value  of  the  stock  is 
equal  to  or  exc  ;eds  one  third  of  the  total 
gross  fair  mark  Jt  value  of  all  of  the 
assets  of  the  ertity.  For  this  purpose, 
gross  fair  mark  et  value  means  the  value 
of  the  assets  of  the  entity,  determined 
without  regard  to  any  liabilities 
associated  witl  such  assets.  If  a 
corporation  is  i  member  of  an  affiliated 
group  (which  g  roup  is  treated  as  one 


corporation  imder  A-46  of  this  section), 
the  requirements  of  paragraph  (a)(2)(i)  of 
this  A-6  are  not  met  if  any  stock  in  any 
member  of  such  group  is  readily 
tradeable  on  an  established  securities 
market  or  otherwise. 

(d)  For  purposes  of  paragraph  (a)(2)(i) 
of  this  A-6,  the  term  stock  does  not 
include  stock  described  in  section 
1504(a)(4)  if  the  payment  does  not 
adversely  affect  the  redemption  and 
liquidation  rights  of  any  shareholder 
owning  such  stock. 

(e)  For  purposes  of  paragraph  (a)(2)(i) 
of  this  A-6,  stock  is  treated  as  readily 
tradeable  if  it  is  regularly  quoted  by 
brokers  or  dealers  making  a  market  in 
such  stock. 

(f)  For  purposes  of  paragraph  (a)(2)(i) 
of  this  A-6,  Uie  term  established 
securities  market  means  an  established 
securities  market  as  defined  in  §  1.89  7- 
Km). 

(g)  The  following  examples  illustrate 
the  application  of  this  exemption: 

Example  1.  A  small  business  corporation 
(within  the  meaning  of  paragraph  (a)(1)  of 
this  A-6)  operates  two  businesses.  Tlie 
corporation  sells  the  assets  of  one  of  its 
businesses,  and  these  assets  represent  a 
substantial  portion  of  the  assets  of  the 
corporation.  Because  of  the  sale,  the 
corporation  terminates  its  employment 
relationship  with  persons  employed  in  the 
business  the  assets  of  which  are  sold.  Several 
of  these  employees  are  highly-compensated 
individuals  to  whom  the  owners  of  the 
corporation  make  severance  payments  in 
excess  of  3  times  each  employee's  base 
amount.  Since  the  corporation  is  a  small 
business  corporation  immediately  before  the 
change  in  ownership  or  control,  the 
payments  are  not  parachute  payments. 

Example  2.  Assume  the  same  facts  as  in 
Example  1 ,  except  that  the  corporation  is  not 
a  small  business  corporation  within  the 
meaning  of  paragraph  (a)(l )  of  this  A-6.  If  no 
stock  in  the  corporation  is  readily  tradeable 
on  an  established  securities  market  (or 
otherwise)  immediately  before  the  change  in 
ownership  or  control  and  the  shareholder 
approval  requirements  described  in  Q/A-7  of 
this  section  are  met.  the  payments  are  not 
parachute  payments. 

Example  3.  Stock  of  Corporation  S  is 
owned  by  Corporation  P,  stock  in  which  is 
readily  tradeable  on  an  established  securities 
market.  The  Corporation  S  stock  equals  or 
exceeds  one  third  of  the  total  gross  fair 
market  value  of  the  assets  of  Corporation  P. 
and  thus,  represents  a  substantial  portion  of 
the  assets  of  Corporation  P.  Corporation  S 
makes  severance  payments  to  several  of  its 
highly-compensated  individuals  that  are 
parachute  payments  under  section  280G  and 
Q/A-2  of  this  section.  Because  stock  in 
Corporation  P  is  readily  tradeable  on  an 
established  securities  market,  the  payments 
are  not  exempt  from  the  definition  of 
parachute  payments  under  this  A-6. 

Example  4.  A  is  a  corporation  described  in 
section  501(c)(3),  and  accordingly,  its  net 
earnings  are  prohibited  from  inuring  to  the 


benefit  of  any  private  shareholder  or 
individual.  A  transfers  substantially  all  of  its 
assets  to  another  corporation  resulting  in  a 
change  in  ownership  or  control.  Contingent 
on  the  change  in  ownership  or  control,  A 
makes  a  payment  that,  but  for  the  potential 
application  of  the  exemption  described  in  A- 
5(a)(4),  would  constitute  a  parachute 
payment.  Hfiwever,  one  or  more  aspects  of 
the  transaction  that  constitutes  the  change  in 
ownership  or  control  causes  A  to  fail  to  be 
described  in  section  501(c)(3).  Accordingly, 
A  fails  to  meet  the  definition  of  a  tax-exempt 
organization  both  immediately  before  and 
immediately  after  the  change  in  ownership  or 
control,  as  required  by  this  A-6.  As  a  result, 
the  payment  made  by  A  that  was  contingent 
on  the  change  in  ownership  or  control  is  not 
exempt  from  the  definition  of  parachute 
payment  under  this  A-6. 

Example  5.  B  is  a  corporation  described  in 
section  501(c)(15).  B  does  not  meet  the 
definition  of  a  tax-exempt  organization 
because  section  501(c)(15)  does  not  expressly 
prohibit  inurement  of  B's  net  earnings  to  the 
benefit  of  any  private  shareholder  or 
individual.  Accordingly,  if  B  has  a  diange  in 
ownership  or  control  and  makes  a  payment 
that  would  otherwise  meet  the  definition  of 
a  parachute  payment,  such  payment  is  not 
exempt  from  the  definition  of  the  term 
parachute  payment  for  purnpses  of  this 
A-6. 


Q-7:  How  are  the  shareholder 
approval  requirements  referred  to  in 
paragraph  (a)(2)(ii)  of  Q/ A-6  of  this 
section  met? 

A-7:  (a)  General  rule.  The  shareholder 
approval  requirements  referred  to  in 
paragraph  (a)(2)(ii)  of  Q/ A-6  of  this 
section  are  met  with  respect  to  any 
payment  if — 

(1)  Such  payment  is  approved  by 
more  than  75  percent  of  the  voting 
power  of  all  outstanding  stock  of  the 
corporation  entitled  to  vote  (as 
described  in  this  A-7)  immediately 
before  the  change  in  ownership  or 
control;  and 

(2)  Before  the  vote,  there  was 
adequate  disclosure  to  all  persons 
entitled  to  vote  (as  described  in  this  A- 
7)  of  all  material  facts  concerning  all 
material  payments  which  (but  for  Q/A- 
6  of  this  section)  would  be  parachute 
payments  with  respect  to  a  disqualified 
individual. 

(b)  Voting  requirements — (1)  General 
rule.  The  vote  described  in  paragraph 
(a)(1)  of  this  A-7  must  determineihe 
right  of  the  disqualified  individual  to 
receive  the  payment,  or,  in  the  case  of 
a  payment  made  before  the  vote,  the 
right  of  the  disqualified  individual  to 
retain  the  payment.  Except  as  otherwise 
provided  in  this  A-7,  the  normal  voting 
rules  of  the  corporation  are  applicable. 
Thus,  for  example,  an  optionholder  is 
generally  not  permitted  to  vote  for 
purposes  of  this  A-7.  For  purposes  of 
this  A-7,  the  vote  can  be  on  less  than 
the  full  amount  of  the  payment(s)  to  be 


Federal  Register /Vol.  68.  No.  149 /Monday,  August  4.  2003 /Rules  and  Regulations  45753 


made.  Shareholder  approval  can  be  a 
single  vote  on  all  payments  to  any  one 
disqualified  individual,  or  on  all 
payments  to  more  than  one  disqualified 
individual.  The  total  payment(s) 
submitted  for  shareholder  approval, 
however,  must  be  separately  approved 
by  the  shareholders.  The  requirements 
of  this  paragraph  (b)(1)  are  not  satisfied 
if  approval  of  the  change  in  ownership 
or  control  is  contingent,  or  otherwise 
conditioned,  on  the  approval  of  any 
payment  to  a  disqualified  individual 
that  would  be  a  parachute  payment  but 
for  Q/A-6  of  this  section. 

(2)  Special  rule.  A  vote  to  approve  the 
payment  does  not  fail  to  be  a  vote  of  the 
outstanding  stock  of  the  corporation 
entitled  to  vote  immediately  before  the 
change  in  ownership  or  control  merely 
because  the  determination  of  the 
shareholders  entitled  to  vote  on  the 
payment  is  based  on  the  shareholders  of 
record  as  of  any  day  within  the  six- 
month  period  immediately  prior  to  and 
ending  on  date  of  the  change  in 
ownership  or  control,  provided  the 
disclosure  requirements  described  in 
paragraph  (c)  of  this  A-7  are  met. 

(3)  Entity  shareholder,  (i)  Approval  of 
a  payment  by  any  shareholder  that  is 
not  an  individual  (an  entity 
shareholder)  generally  must  be  made  by 
the  person  authorized  by  the  entity 
shareholder  to  approve  the  payment. 
See  paragraph  {b)(4)  of  this  A-7  if  the 
person  so  authorized  by  the  entity 
shareholder  is  a  disqualified  individual 
who  would  receive  a  parachute  payment 
if  the  shareholder  approval 
requirements  of  this  A-7  are  not  met. 

(ii)  However,  if  a  substantial  portion 
of  the  assets  of  an  entity  shareholder 
consists  (directly  or  indirectly)  of  stock 
in  the  corporation  undergoing  the 
change  in  ownership  or  control, 
approval  of  the  payment  by  that  entity 
shareholder  must  be  made  by  a  separate 
vote  of  the  persons  who  hold, 
immediately  before  the  change  in 
ownership  or  control,  more  than  75 
percent  of  the  voting  power  of  the  entity 
shareholder  entitled  to  vote.  The 
preceding  sentence  does  not  apply  if  the 
value  of  the  stock  of  the  corporation 
owned,  directly  or  indirectly,  by  or  for 
the  entity  shareholder  does  not  exceed 
1  percent  of  the  total  value  of  the 
outstanding  stock  of  the  corporation 
undergoing  a  change  in  ownership  or 
control.  Where  approval  of  a  payment 
by  an  entity  shareholder  must  be  made 
by  a  separate  vote  of  the  owners  of  the 
entity  shareholder,  the  normal  voting 
rights  of  the  entity  shareholder 
determine  which  owners  shall  vote.  For 
purposes  of  this  (b)(3)(ii),  stock 
represents  a  substantial  portion  of  the 
assets  of  an  entity  shareholder  if  the 


total  faur  market  value  of  the  stock  held 
by  the  entity  shareholder  in  the 
corporation  imdergoing  the  change  in 
ownership  or  control  is  equal  to  or 
exceeds  one  third  of  the  total  gross  fair 
market  value  of  all  of  the  assets  of  the 
entity  shareholder.  For  this  piu-pose, 
gross  fair  market  value  means  the  value 
of  the  assets  of  the  entity,  determined 
without  regard  to  any  liabilities 
associated  with  such  assets. 

(4)  Disqualified  individuals  and 
attribution  of  stock  ownership.  In 
determining  the  persons  entitled  to  vote 
referred  to  in  paragraph  (a)(1)  or  (b)(3) 
of  this  A-7,  stock  that  would  otherwise 
be  entitled  to  vote  is  not  counted  as 
outstanding  stock  and  is  not  considered 
in  determining  whether  the  more  than 
75  percent  vote  has  been  obtained  under 
this  A-7  if  the  stock  is  actually  owned 
or  constructively  owned  under  section 
318(a)  by  or  for  a  disqualified  individual 
who  receives  (or  is  to  receive)  payments 
that  would  be  parachute  payments  if  the 
shareholder  approval  requirements 
described  in  paragraph  (a)  of  this  A-7 
are  not  met.  Likewise,  stock  is  not 
counted  as  outstanding  stock  if  the 
owner  is  considered  under  section 
318(a)  to  own  any  part  of  the  stock 
owned  directly  or  indirectly  by  or  for  a 
disqualified  individual  described  in  the 
preceding  sentence.  In  addition,  if  the 
person  authorized  to  vote  the  stock  of  an 
entity  shareholder  is  a  disqualified 
individual  who  would  receive  a 
parachute  payment  if  the  shareholder 
approval  requirements  described  in  this 
A-7  are  not  met,  such  person  is  not 
permitted  to  vote  such  shares,  but  the 
entity  shareholder  is  permitted  to 
appoint  an  equity  interest  holder  in  the 
entity  shareholder,  or  in  the  case  of  a 
trust  another  person  eligible  to  vote  on 
behalf  of  the  trust,  to  vote  the  otherwise 
eligible  shares.  However,  if  all  persons 
who  hold  voting  power  in  the 
corporation  undergoing  the  change  in 
ownership  or  control  are  disqualified 
individuals  or  related  persons  described 
in  this  paragraph  (b)(4),  then  such  stock 
is  counted  as  outstanding  stock  and 
votes  by  such  persons  are  considered  in 
determining  whether  the  more  than  75 
percent  vote  has  been  obtained. 

(c)  Adequate  disclosure.  To  be 
adequate  disclosure  for  purposes  of 
paragraph  (a)(2)  of  this  A-7,  disclosure 
must  be  full  and  truthful  disclosure  of 
the  material  facts  and  such  additional 
information  as  is  necessary  to  make  the 
disclosure  not  materially  misleading  at 
the  time  the  disclosure  is  made. 
Disclosure  of  such  information  must  be 
made  to  every  shareholder  of  the 
corporation  entitled  to  vote  under  this 
A-7.  For  each  disqualified  individual, 
material  facts  that  must  be  disclosed 


include,  but  are  not  limited  to,  the  event 
triggering  the  payment  or  payments,  the 
total  amount  of  the  payments  that 
would  be  parachute  payments  if  the 
shareholder  approval  requirements 
described  in  paragraph  (a)  of  this  A-7 
are  not  met,  and  a  brief  description  of 
each  payment  (e.g.,  accelerated  vesting    - 
of  options,  bonus,  or  salary).  An  omitted 
fact  is  considered  a  material  fact  if  there 
is  a  substantial  likelihood  that  a 
reasonable  shareholder  would  consider 
it  important. 

(d)  Corporation  without  shareholders. 
If  a  corporation  does  not  have 
shareholders,  the  exemption  described 
in  Q/A-6(a)(2)  of  this  section  and  the 
shareholder  approval  requirements 
described  in  this  A-7  do  not  apply. 
Solely  for  purposes  of  this  paragraph 
(d),  a  shareholder  does  not  include  a 
member  in  an  association,  joint  stock 
company,  or  insurance  company. 

(e)  Examples.  The  following  examples 
illustrate  the  application  of  this  A-7: 

Example  J.  Corporation  S  has  two 
shareholders — Corporation  P,  which  owns  7^ 
percent  of  the  stock  of  Corporation  S,  and  A, 
a  disqualified  individual  who  would  receive 
a  parachute  payment  if  the  shareholder 
approval  requirements  of  this  A-7  are  not 
met.  No  stock  of  Corporation  P  or  S  is  readily 
tradeable  on  an  established  securities  market 
(or  otherwise).  The  value  of  the  stock  of 
Corporation  S  equals  or  exceeds  one  third  of 
the  gross  fair  market  value  of  the  assets  of 
Corporation  P,  and  thus,  represents  a 
substantial  portion  of  the  assets  of 
Corporation  P.  AH  of  the  stock  of  Corporation 
S  is  sold  to  Corporation  M.  Contingent  on  the 
change  in  ownership  of  Corporation  S. 
severance  payments  are  made  to  certain 
officers  of  Corporation  S  in  excess  of  3  times 
each  officer's  base  amount.  If  the  payments 
are  approved  by  a  separate  vote  of  the 
persons  who  hold,  immediately  before  the 
sale,  more  than  75  percent  of  the  voting 
power  of  the  outstanding  stock  entitled  to 
vote  of  Corporation  P  and  the  disclosure 
rules  of  paragraph  (a)(2)  of  this  A-7  are 
complied  with,  the  shareholder  approval 
requirements  of  this  A-7  are  met,  and  the 
payments  are  exempt  from  the  definition  oT 
parachute  payment  pursuant  to  A-6  of  this 
section. 

Example  2.  (i)  Stock  of  Corporation  X, 
none  of  which  is  traded  on  an  established 
market,  is  acquired  by  Corporation  Y.  In  the 
voting  ballot  concerning  the  sale,  the 
Corporation  X  shareholders  are  asked  to  vote 
either"'yes"  on  the  sale  and  "yes  "  to  paying 
parachute  payments  to  A,  a  disqualified 
individual  with  respect  to  Corporation  A,  or 
"no"  on  the  sale  and  "no"  to  paying 
parachute  payments  to  A. 

(ii)  Because  the  approval  of  the  change  in 
ownership  or  control  is  conditioned  on  the 
approval  of  the  payments  to  A,  the 
shareholder  approval  requirements  of  this  A- 
7  are  not  satisfied.  If  the  payments  are  made 
to  A.  the  payments  are  not  exempt  from  the 
definition  of  parachute  payment  pursuant  to 
Q/A-6  of  this  section. 


45754 


Federal  Register /Vol.  68,  No.  149 /Monday,  August  4,  2003 /Rules  and  Regulations 


(iii)  Assume  the  same  facts  as  in 
paragraph  (i)lof  this  Example  2.  except 
that  the  acquisition  agreement  between 
Corporation  ^  and  Corporation  Y  states 
that  the  acquisition  is  approved  only  if 
there  are  no  barachute  payments  made 
to  A.  If  the  snareholder  approval  and  the 
disclosure  requirements  described  in 
this  A-7  are  met,  the  payments  will  not 
be  parachute  payments.  Alternatively,  if 
the  shareholders  do  not  approve  the 
payments,  thd  payments  cannot  be  made 
(or  retained).  Thus,  the  transaction  i& 
not  conditioned  on  the  approval  of  the 
parachute  pa]  ments.  If  the  payments  are 
made  and  the  requirements  of  this  A-7 
are  met,  the  payments  are  exempt  from 
the  definition  of  parachute  payment 
pursuant  to  Q  'A-6  of  this  section. 
Example  3.  C  Drporation  M  is  wholly 
owned  by  Partn  ership  P.  No  interest  in  either 
M  or  P  is  readil  ,•  tradeable  on  an  established 
securities  marki  it  (or  otherwise).  The  value  of 
the  stock  of  Cor  Doration  M  equals  or  exceeds 
one  third  of  the  gross  fair  market  value  of  the 
assets  of  Partne  ship  P,  and  thus,  represents 
a  substantial  pa  iion  of  the  assets  of 
Partnership  P.  C  orporation  M  undergoes  a 
change  in  owne  ship  or  control.  Partnership 
P  has  one  gener  il  partner  and  200  limited 
partners.  The  g«  neral  partner  is  not  a 
disqualified  ind  ividual.  None  of  the  limited 
partners  are  ent  tied  to  vote  on  issues 
involving  the  m  inagement  of  the  partnership 
investments.  If  1  ie  payments  that  would  be 
parachute  paym  ents  if  the  shareholder 
approval  requin  ments  of  this  A-7  are  not 
met  are  approve  i  by  the  general  partner  and 
the  disclosure  n  lies  of  paragraph  (a)(2)  of  this 
A-7  are  complie  d  with,  the  shareholder 
approval  requin  ments  of  this  A-7  are  met, 
and  the  paymen  s  are  exempt  from  the 
definition  of  pai  achate  payment  pursuant  to 
A-6  of  this  setti  )n. 

Example  4.  Cc  rporation  A  has  several 
shareholders  inc  lading  X  and  Y,  who  are 
disqualified  ind  viduals  with  respect  to 
Corporation  A  a  id  would  receive  parachute 
payments  if  the   hareholder  approval 
requirements  of  his  A-7  are  not  met.  No 
stock  of  Corpora  ion  A  is  readily  tradeable  on 
an  established  s(  curities  market  (or 
otherwise).  Corparation  A  undergoes  a 
change  in  owner  ship  or  control.  Contingent 
on  the  change  in  ownership  or  control, 
severance  paymt  nts  are  payable  to  X  and  Y 
that  are  in  exces;  of  3  times  each  individual's 
base  amount.  To  determine  whether  the 
shareholder  app:  oval  requirements  of 
paragraph  (a)(1)  if  this  A-7  are  satisfied 
regarding  the  pa;  ments  to  X  and  Y,  the  stock 
of  X  and  Y  is  not  considered  outstanding, 
and  X  and  Y  are  lot  entitled  to  vote. 

Example  5.  As  lume  the  same  facts  as  in 
Example  4,  exce|  it  that  after  adequate 
disclosure  of  all  naterial  facts  (within  the 
meaning  of  paraj  raph  (a)(2)  of  this  A-7)  to 
all  shareholders  intitled  to  vote,  60  percent 
of  the  shareholde  rs  who  are  entitled  to  vote 
approve  the  payr  lents  to  X  and  Y.  Because 
more  than  75  per  :ent  of  the  shareholders 
holding  outstand  ng  stock  who  were  entitled 
to  vote  did  r.ot  aj  prove  the  payments  to  X 
and  Y,  the  paymt  nts  cannot  be  made. 


Example  6.  Assume  the  same  facts  as  in 
Example  4  except  that  disclosure  of  all  the 
material  facts  (within  the  meaning  of 
paragraph  (a)(2)  of  this  A-7)  regarding  the 
payments  to  X  and  Y  is  made  to  two  of 
Corporation  A's  shareholders,  who 
collectively  own  80  percent  of  Corporation 
As  stock  entitled  to  vote  and  approve  the 
payment.  Both  shareholders  approve  the 
payments.  Assume  furtiier  that  no  adequate 
disclosure  of  the  material  facts  regarding  the 
payments  to  X  and  Y  is  made  to  other 
Corporation  A  shareholders  who  are  entitled 
to  vote  within  the  meaning  of  this  A-7. 
Notwithstanding  that  80  percent  of  the 
shareholders  entitled  to  vote  approve  the 
payments,  because  disclosure  regarding  the 
payments  to  X  and  Y  is  not  made  to  all  of 
Corporation  A's  shareholders  who  were 
entitled  to  vote,  the  disclosure  requirements 
of  paragraph  (a)(2)  of  this  A-7  are  not  met, 
and  the  payments  are  not  exempt  from  the 
definition  of  parachute  payment  pursuant  to 
Q/A-6. 

Example  7.  Corporation  C  has  three 
shareholders — Partnership,  which  owns  20 
percent  of  the  stock  of  Corporation  C;  A,  an 
individual  who  owns  60  percent  of  the  stock 
of  Corporation  C;  and  B,  an  individual  who 
owns  20  percent  of  Corporation  C.  Stock  of 
Corporation  C  does  not  represent  a 
substantial  portion  of  the  assets  of 
Partnership.  No  interest  in  either  Partnership 
or  Corporation  C  is  readily  tradeable  on  an 
established  securities  market  (or  otherwise). 
P,  a  one-third  partner  in  Partnership,  is  a 
disqualified  individual  with  respect  to 
Corporation  C.  Corporation  C  undergoes  a 
change  in  ownership  or  control.  Contingent 
on  the  change,  a  severance  payment  is 
payable  to  P  in  excess  of  3  times  P's  base 
amount.  To  determine  the  persons  who  are 
entitled  to  vote  referred  to  in  paragraph  (a)(1) 
of  this  A-7,  one-third  of  the  stock  held  by 
Partnership  is  not  considered  outstanding 
stock.  If  P  is  the  person  authorized  by 
Partnership  to  approve  the  payment,  none  of 
the  shares  of  Partnership  are  considered 
outstanding  stock.  However,  Partnership  is 
permitted  to  appoint  an  equity  interest 
holder  in  Partnership  (who  is  not  a 
disqualified  individual  who  would  receive  a 
parachute  payment  if  the  requirements  of  this 
A-7  are  not  met),  to  vote  the  two-thirds  of 
the  shares  held  by  Partnership  that  are 
otherwise  entitled  to  be  voted. 

Example  8.  X,  Y.  and  Z  are  all  employees 
and  disqualified  individuals  with  respect  to 
Corporation  E.  No  stock  in  Corporation  E  is 
readily  tradeable  on  an  established  securities 
market  (or  otherwise).  Each  individual  has  a 
base  amount  of  $100,000.  Corporation  E 
undergoes  a  change  in  ownership  or  control. 
Contingent  on  the  change,  a  severance 
payment  of  $400,000  is  payable  to  X; 
$600,000  is  payable  to  Y;  and  $1,000,000  is 
payable  to  Z.  Corporation  E  provides  each 
Corporation  E  shareholder  entitled  to  vote  (as 
determined  under  this  A-7)  with  a  ballot 
listing  and  describing  the  payments  of 
$400,000  to  X;  $600,000  to  Y;  and  $1,000,000 
to  Z  and  the  triggering  event  that  generated 
the  payments.  Next  to  each  name  and 
corresponding  amount  on  the  ballot. 
Corporation  E  requests  approval  (with  a 
"yes  "  and  "no"  box)  of  each  total  payment 


to  be  made  to  each  individual  and  states  that 
if  the  payment  is  not  approved  the  payment 
will  not  be  made.  Adequate  disclosure, 
within  the  meaning  of  this  A-7  is  made  to 
each  shareholder  entitled  to  vote  under  this 
A-7.  More  than  75  percent  of  the  Corporation 
E  shareholders  who  are  entitled  to  vote  under 
paragraph  (a)(1)  of  this  A-7  approve  each 
payment  to  each  individual.  The  shareholder 
approval  requirements  of  this  A-7  are  met, 
and  the  payments  are  exempt  from  the 
definition  of  parachute  payment  pursuant  to 
A-6  of  this  section. 

Example  9.  Assume  the  same  facts  as  in 
Example  8  except  that  the  ballot  does  not 
request  approval  of  each  total  payment  to 
each  individual  separately.  Instead,  the  ballot 
states  that  $2,000,000  in  payments  will  be 
made  to  X,  Y.  and  Z  and  requests  approval 
of  the  $2,000,000  payments.  Assuming  the 
triggering  event  and  amount  of  the  payments 
toX,  Y,  and  Z  are  separately  described  to  the 
shareholders  entitled  to  vote  under  this  A- 
7,  the  shareholder  approval  requirements  of 
paragraph  (a)(1)  of  this  A-7  are  met,  and  the 
payments  are  exempt  from  the  definition  of 
parachute  payment  pursuant  to  A-6  of  this 
section. 

Example  10.  B,  an  employee  of  Corporation 
X,  is  a  disqualified  individual  with  respect  to 
Corporation  X.  Stock  of  Corporation  X  is  not 
readily  tradeable  on  an  established  securities 
market  (or  otherwise).  Corporation  X 
undergoes  a  change  in  ownership  or  control. 
B's  base  amount  is  $205,000.  Under  B's 
employment  agreement  with  Corporation  X, 
in  the  event  of  a  change  in  ownership  or 
control,  B's  stock  options  will  vest  and  B  will 
receive  severance  and  bonus  payments. 
Contingent  on  the  change  in  ownership  or 
control,  B's  stock  options  with  a  fair  market 
value  of  $500,000  immediately  vest,  $200,000 
of  which  is  contingent  on  the  change,  and  B    ' 
will  receive  a  $200,000  bonus  payment  and 
a  $400,000  severance  payment.  Corporation 
X  distributes  a  ballot  to  every  shareholder  of 
Corporation  X  who  immediately  before  the 
change  is  entitled  to  vote  as  described  in  this 
A-7.  The  ballot  contains  adequate  disclosure 
of  all  material  facts  and  lists  the  following 
payments  to  be  made  to  B:  The  contingent 
payment  of  $200,000  attributable  to  options, 
a  $200,000  bonus  payment,  and  a  $400,000 
severance  payment.  The  ballot  requests 
shareholder  approval  of  the  $200,000  bonus 
payment  to  B  and  states  that  whether  or  not 
the  $200,000  bonus  payment  is  approved,  B 
will  receive  $200,000  attributable  to  options 
and  a  $400,000  severance  payment.  More 
than  75  percent  of  the  shareholders  entitled 
to  vote  as  described  by  this  A-7  approve  the 
$200,000  bonus  payment  to  B.  The 
shareholder  approval  requirements  of  this  A- 
7  are  met,  and  the  $200,000  payment  is 
exempt  from  the  definition  of  parachute 
payment  pursuant  to  A-6  of  this  section. 

Q-8:  Which  payments  under  a 
qualified  plan  are  exempt  fi-om  the 
definition  of  parachute  payment? 

A-8:  The  term  parachute  payment 
does  not  include  any  payment  to  or 
from — 

(a)  A  plan  described  in  section  401(a) 
which  includes  a  trust  exempt  from  tax 
imder  section  501(a); 
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(b)  An  aimuity  plan  described  in 
section  403(a); 

(c)  A  simplified  employee  pension  (as 
defined  in  section  408(k));  or 

(d)  A  simple  retirement  account  (as 
defined  in  section  408(p)). 

Q-9:  Which  payments  of  reasonable 
compensation  are  exempt  from  the 
definition  of  parachute  payment? 

A-9:  Except  in  the  case  of  securities 
violation  parachute  payments,  the  term 
parachute  payment  does  not  include 
any  payment  (or  portion  thereof)  which 
the  taxpayer  establishes  by  clear  and 
convincing  evidence  is  reasonable 
compensation  for  personal  services  to  be 
rendered  by  the  disqualified  individual 
on  or  after  the  date  of  the  change  in 
ownership  or  control.  See  Q/A-37  of 
this  section  for  the  definition  and 
treatment  of  securities  violation 
parachute  payments.  See  Q/A-40 
through  Q/A-44  of  this  section  for  rules 
on  determining  amounts  of  reasonable 
compensation. 

Payor  of  Parachute  Payments 

(^10:  Who  may  be  the  payor  of 
parachute  payments? 

A-10:  Parachute  payments  within  the 
meaning  of  Q/A-2  of  this  section  may 
be  paid,  directly  or  indirectly,  by — 

(i)  The  corporation  referred  to  in 
paragraph  (a)(3)  of  Q/A-2  of  this 
section; 

(ii)  A  person  acquiring  ownership  or 
effective  control  of  that  corporation  or 
ownership  of  a  substantial  portion  of 
that  corporation's  assets;  or 

(iii)  Any  person  whose  relationship  to 
such  corporation  or  other  person  is  such 
as  to  require  attribution  of  stock 
ownership  between  the  parties  under 
section  318(a). 

Payments  in  the  Nature  of 
Compensation 

Q-1 1 :  What  types  of  payments  are  in 
the  nature  of  compensation? 

A-11:  (a)  General  rule.  For  purposes 
of  this  section,  all  payments — in 
whatever  form — are  payments  in  the 
nature  of  compensation  if  they  arise  out 
of  an  employment  relationship  or  are 
associated  with  the  performance  of 
services.  For  this  purpose,  the 
performance  of  services  includes 
holding  oneself  out  as  available  to 
perform  services  and  refraining  from 
performing  services  (such  as  under  a 
covenant  not  to  compete  or  similar 
arrangement).  Pajrments  in  the  nature  of 
compensation  include  (but  are  not 
limited  to)  wages  and  salary,  bonuses, 
severance  pay,  fringe  benefits,  life 
insurance,  pension  benefits,  and  other 
deferred  compensation  (including  any 
amount  characterized  by  the  parties  as 
interest  thereon).  A  payment  in  the 


natixre  of  compensation  also  includes 
cash  when  paid,  the  value  of  the  right 
to  receive  cash,  or  a  transfer  of  property. 
However,  payments  in  the  natiu-e  of 
compensation  do  not  include  attorney's 
fees  or  court  costs  paid  or  inciured  in 
connection  with  the  payment  of  any 
amount  described  in  paragraphs  (a)(1), 
(2),  and  (3)  of  Q/A-2  of  this  section  or 
a  reasonable  rate  of  interest  accrued  on 
any  amount  during  the  period  the 
parties  contest  whether  a  payment  will 
be  made. 

(b)  When  payment  is  considered  to  be 
made.  Except  as  otherwise  provided  in 
A-11  through  Q/A-13  of  this  section,  a 
payment  in  the  natine  of  compensation 
is  considered  made  (and  is  subject  to  the 
excise  tax  under  section  4999)  in  the 
taxable  year  in  which  it  is  includible  in 
the  disqualified  individual's  gross 
income  or,  in  the  case  of  fringe  benefits 
and  other  benefits  excludible  from 
income,  in  the  taxable  yeeir  the  benefits 
are  received. 

(c)  Prepayment  rule.  Notwithstanding 
the  general  rule  described  in  paragraph 

(b)  of  this  A-1 1 ,  a  disqualified 
individual  may,  in  the  year  of  the 
change  in  ownership  or  contrfJl,  or  any 
later  year,  prepay  the  excise  tax  under 
section  4999,  provided  that  the  payor 
and  disqualified  individual  treat  the 
payment  of  the  excise  tax  consistently 
and  the  payor  satisfies  its  obligations 
under  section  4999(c)  in  the  year  of 
prepayment.  The  prepayment  of  the 
excise  tax  for  purposes  of  section  4999 
must  be  based  on  the  present  value  of 
the  excise  tax  that  would  be  due  in  the 
year  the  excess  parachute  paymtnt 
would  actually  be  paid  (calculated  using 
the  discount  rate  equal  to  120  percent  of 
the  applicable  Federal  rate  (determined 
imder  section  1274(d)  and  regulations 
thereunder;  see  Q/A-32)).  For  purposes 
of  projecting  the  future  value  of  a 
payment  that  provides  for  interest  to  be 
credited  at  a  variable  interest  rate,  it  is 
permissible  to  make  a  reasonable 
assumption  regarding  this  variable  rate. 
A  disqualified  individual  is  not  required 
to  adjust  the  excise  tax  paid  imder  this 
paragraph  (c)  merely  because  the 
interest  rates  in  the  future  are  not  the 
same  as  the  rate  used  for  purposes  of 
projecting  the  futiu^  value  of  the 
payment.  However,  a  disqualified 
individual  may  not  apply  this  paragraph 

(c)  of  this  A-11  to  a  payment  to  be  made 
in  cash  if  the  present  value  of  the 
payment  would  be  considered  not 
reasonably  ascertainable  under  section 
3121(v)  and  §  31.3121(v)(2)-l(e)(4)  of 
this  Chapter  or  to  a  payment  related  to 
health  benefits  or  coverage.  The 
Commissioner  may  provide  additional 
guidance  regarding  the  applicability  of 
this  paragraph  (c)  to  certain  payments  in 


published  guidance  of  general 
applicability  under  §  601.601(d)(2)  of 
this  Chapter. 

(d)  Transfers  of  property.  Transfers  of 
property  are  treated  as  payments  for 
purposes  of  this  A-11.  See  Q/A-12  of 
this  section  for  rules  on  determining 
when  such  payments  are  considered 
made  and  the  amount  of  such  payments. 
See  Q/A-13  of  this  section  for  special 
rules  on  transfers  of  stock  options. 

(e)  The  following  example  illustrates 
the  principles  of  this  A-11: 

Example.  D  is  a  disqualified  individual 
with  respect  to  Corporation  X.  D  has  a  base 
amount  of  $100,000  and  is  entitled  to  receive 
two  parachute  payments,  one  of  $200,000 
and  the  other  of  $400,000.  A  change  in 
ownership  or  control  of  Corporation  X  occurs 
on  May  1,  2005,  and  the  $200,000  payment 
is  made  to  D  at  the  time  of  the  change  in 
ownership  or  control.  The  $400,000  payment 
is  to  be  made  on  October  1,  2010. 
Corporation  X  and  D  agree  that  D  will  prepay 
the  excise  tax  and  X  will  satisfy  its 
obligations  under  section  4999(c)  with 
respect  to  the  $400,000  payment.  Using 
discount  rate  determined  under  Q/A-32, 
Corporation  X  and  D  determine  that  the 
present  value  of  the  $400,000  payment  is 
$300,000  on  the  date  of  the  change  in 
ownership  or  control.  The  portions  of  the 
base  amount  allocated  to  these  payments  are 
$40,000  (($200,000/$500,000)  x  $100,000) 
and  $60,000  (($300,000/5500,000  x 
$100,000),  respectively.  Thus,  the  amount  of 
the  first  excess  parachute  payment  is 
$160,000  ($200,000  -  $40,000)  and  that  of  the 
second  excess  parachute  payment  is 
$340,000  ($400,000  -  $60,000).  The  excise  tax 
on  the  $400,000  payment  is  $68,000 
($340,000  X  20  percent).  Assume  the  present 
value  (calculated  in  accordance  with 
paragraph  (c)  of  this  A-11)  of  $68,000  is 
$50,000.  To  prepay  the  excise  tax  due  on  the 
$400,000  payment,  Corporation  X  must 
satisfy  its  obligations  under  section  4999 
with  respect  to  the  $50,000,  in  addition  to  the 
$32,000  withholding  required  with  respect  to 
the  $200,000  payment. 

Q-12:  If  a  property  transfer  to  a 
disqualified  individual  is  a  payment  in 
the  nature  of  compensation,  when  is  the 
payment  considered  made  (or  to  be 
made),  and  how  is  the  amount  of  the 
pajnnent  determined? 

A-1 2:  (a)  Except  as  provided  in  this 
A-1 2  and  Q/A-13  of  this  section,  a 
transfer  of  property  is  considered  a 
payment  made  (or  to  be  made)  in  the 
taxable  year  in  which  the  property 
transferred  is  includible  in  the  gross 
income  of  the  disqualified  individual 
under  section  83  and  the  regulations 
thereunder.  Thas,  in  general,  such  a 
payment  is  considered  made  (or  to  be 
made)  when  the  property  is  transferred 
(as  defined  in  §  1.83-3(a))  to  the 
disqualified  individual  and  becomes 
substantially  vested  (as  defined  in 
§  1.83-3(b)  and  (j))  in  such  individual. 
The  amount  of  the  payment  is 
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this  A-13,  vested  means  substantially 
vested  within  the  meaning  of  §  1.83-3(b) 
and  (j)  or  the  right  to  the  payment  is  not 
otherwise  subject  to  a  substantial  risk  of 
forfeiture  within  the  meaning  of  section 
83(c).  Thus,  for  purposes  of  this  section, 
the  vesting  of  such  an  option  is  treated 
as  a  pajnnent  in  the  nature  of 
compensation.  The  value  of  an  option  at 
the  time  the  option  vests  is  determined 
under  all  the  facts  and  circumstances  in 
the  particular  case.  Factors  relevant  to 
such  a  determination  include,  but  are 
not  limited  to:  The  difference  between 
the  option's  exercise  price  and  the  value 
of  the  property  subject  to  the  option  at 
the  time  of  vesting;  the  probability  of 
the  value  of  such  property  increasing  or 
decreasing;  and  the  length  of  the  period 
during  which  the  option  can  be 
exercised.  Thus,  an  option  is  treated  as 
a  payment  in  the  nature  of 
compensation  on  the  date  of  grant  or 
vesting,  as  applicable,  without  regard  to 
whether  such  option  has  an 
ascertainable  fair  market  value.  For 
purposes  of  this  A-13,  valuation  may  be 
determined  by  any  method  prescribed 
by  the  Commissioner  in  published 
guidance  of  general  applicability  under 
§  601.601(d)(2)  of  this  Chapter. 

(b)  Any  money  or  other  property 
transferred  to  the  disqualified 
individual  on  the  exercise,  or  as 
consideration  on  the  sale  or  other 
disposition,  of  an  option  described  in 
paragraph  (a)  of  this  A-13  after  the  time 
such  option  vests  is  not  treated  as  a 
payment  in  the  nature  of  compensation 
to  the  disqualified  individual  under  Q/ 
A-1 1  of  this  section.  Nonetheless,  the 
amount  of  the  otherwise  allowable 
deduction  under  section  162  or  212 
with  respect  to  such  transfer  is  reduced 
by  the  amount  of  the  payment  described 
in  paragraph  (a)  of  this  A-13  treated  as 
an  excess  parachute  payment. 

Q-14:  Are  payments  in  the  nature  of 
compensation  reduced  by  consideration 
paid  by  the  disqualified  individual? 

A-14:  Yes,  to  the  extent  not  otherwise 
taken  into  account  under  Q/A-12  and 
Q/A-13  of  this  section,  the  amount  of 
any  payment  in  the  nature  of 
compensation  is  reduced  by  the  amount 
of  any  money  or  the  fair  market  value 
of  any  property  (owned  by  the 
disqualified  individual  without 
restriction)  that  is  (or  will  be) 
transferred  by  the  disqualified 
individual  in  exchange  for  the  payment. 
For  purposes  of  the  preceding  sentence, 
the  fair  market  value  of  property  is 
determined  as  of  the  date  the  property 
is  transferred  by  the  disqualified 
individual. 


Disqualified  Individuals 

Q-15:  Who  is  a  disqualified 
individual? 

A-15:  (a)  For  purposes  of  this  section, 
an  individual  is  a  disqualified 
individual  with  respect  to  a  corporation 
if,  at  any  time  diu-ing  the  disqualified 
individual  determination  period  (as 
defined  in  Q/A-20  of  this  section),  the 
individual  is  an  employee  or 
independent  contractor  of  the 
corporation  and  is,  with  respect  to  the 
corporation  — 

(1)  A  shareholder  (but  see  Q/A-17  of 
this  section); 

(2)  An  officer  (see  Q/A-18  of  this 
section);  or 

(3)  A  highly-compensated  individual 
[see  Q/A-19  of  this  section). 

(b)  For  purposes  of  this  A-15,  a 
director  is  a  disqualified  individual 
with  respect  to  a  corporation  if,  at  any 
time  during  the  disqualified  individual 
determination  period,  the  director  is, 
with  respect  to  the  corporation,  a 
shareholder  {see  Q/A-1 7  of  this 
section),  an  officer  {see  Q/A-18  of  this 
section),  or  a  highly-compensated 
individual  {see  Q/A-19  of  this  section). 

(c)  For  purposes  of  this  A-15,  an 
individual  who  is  an  employee  or 
independent  contractor  of  a  corporation 
other  than  the  corporation  undergoing  a 
change  in  ownership  or  control  is 
disregarded  for  purposes  of  determining 
who  is  a  disqualified  individual  if  such 
individual  is  employed  by  the 
corporation  undergoing  the  change  in 
ownership  or  control  only  on  the  last 
day  of  the  disqualified  individual 
determination  period.  Thus,  for 
example,  assume  that  E  is  an  employee 
of  Corporation  X,  that  Y  is  acquired  by  ' 
Corporation  X,  and  that  Y  undergoes  a 
change  in  ownership  or  control.  If  E' 
becomes  an  employee  of  Y  on  the  date 
of  the  acquisition,  in  determining  the 
disqualified  individuals  with  respect  to 
Y,  E  is  disregarded  under  this  paragraph 
(c). 

Q-16:  Is  a  personal  service 
corporation  treated  as  an  individual?     . 

A-16:  (a)  Yes.  For  purposes  of  this 
section,  a  personal  service  corporation 
(as  defined  in  section  269A(b)(l)),  or  a 
noncorporate  entity  that  would  be  a 
personal  service  corporation  if  it  were  a 
corporation,  is  treated  as  an  individual. 

(b)  The  following  example  illustrates 
the  principles  of  this  A-16: 

Example.  Corporation  N,  a  personal  service 
corporation  (as  defined  in  section 
269A(b)(l)),  has  a  single  individual  as  its  sole 
shareholder  and  employee.  Corporation  N 
performs  personal  services  for  Corporation 
M.  The  compensation  paid  to  Corporation  N 
by  Corporation  M  puts  Corporation  N  within 
the  group  of  highly-compensated  individuals 
of  Corporation  M  as  determined  under  A-1 9 
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of  this  section.  Thus,  Corporation  N  is  treated 
as  a  highly-compensated  individual  with 
respect  to  Corporation  M. 

Q-17:  Are  all  shareholders  of  a 
corporation  considered  shareholders  for 
purposes  of  paragraphs  (a)(1)  and  (b)  of 
Q/A-1 5  of  this  section? 

A-1 7:  (a)  No.  Only  an  individual  who 
owns  stock  of  a  corporation  with  a  fair 
market  value  that  exceeds  1  percent  of 
the  fair  market  value  of  the  outstanding 
shares  of  all  classes  of  the  corporation's 
stock  is  treated  as  a  disqualified 
individual  with  respect  to  the 
corporation  by  reason  of  stock 
ownership.  An  individual  who  owns  a 
lesser  amount  of  stock  may,  however,  be 
a  disqualified  individual  with  respect  to 
the  corporation  if  such  individual  is  an 
officer  (see  Q/A-18)  or  highly- 
compensated  individual  (see  Q/A-19) 
with  respect  to  the  corporation. 

(b)  For  purposes  of  determining  the 
amount  of  stock  owned  by  an  individual 
for  purposes  of  paragraph  (a)  of  this  A- 
17,  the  constructive  ownership  rules  of 
section  318(a)  apply.  Stock  underlying  a 
vested  option  is  considered  owned  by 
an  individual  who  holds  the  vested 
option  (cind  the  stock  underlying  an 
unvested  option  is  not  considered 
owned  by  an  individual  who  holds  the 
unvested  option).  For  purposes  of  the 
preceding  sentence,  however,  if  the 
option  is  exercisable  for  stock  that  is  not 
substantially  vested  (as  defined  by 

§§  1.83-3(b)  and  (j)),  the  stock 
underlying  the  option  is  not  treated  as 
owned  by  the  individual  who  holds  the 
option.  Solely  for  purposes  of 
determining  the  amount  of  stock  owned 
by  an  individual  for  piuposes  of  this  A- 
17,  mutual  and  cooperative  corporations 
are  treated  as  having  stock. 

(c)  The  following  examples  illustrates 
the  principles  of  this  A-1 7: 

Example  J.  E.  an  employee  of  Corporation 
A,  received  options  under  Corporation  A's 
Stock  Option  Plan.  E's  stock  options  vest 
three  years  after  the  date  of  grant.  E  is  not  an 
officer  or  highly  compensated  individual 
during  the  disqualified  individual 
determination  period.  E  does  not  own,  and  is 
not  considered  to  own  under  section  318,  any 
other  Corporation  A  stock.  Two  years  after 
the  options  are  granted  to  E,  all  of 
Corporation  A's  stock  is  acquired  by 
Corporation  B.  Under  Corporation  A's  Stock 
Option  Plan,  E's  options  are  converted  to 
Corporation  E  options  and  the  vesting 
schedule  remains  the  same.  Under  paragraph 
(b)  of  this  A-17,  the  stock  underlying  the 
unvested  options  held  by  E  on  the  date  of  the 
change  in  ownership  or  control  is  not 
considered  owned  by  E.  Because  E  is  not 
considered  to  own  Corporation  A  stock  with 
a  fair  market  value  exceeding  1  percent  of  the 
total  fair  market  value  of  all  of  the 
outstanding  shares  of  all  classes  of 
Corporation  A  and  E  is  not  an  officer  or 
highly-compensated  individual  during  the 


disqualified  individual  determination  period, 
E  is  not  a  disqualified  individual  within  the 
meaning  of  Q&A-15  of  this  section  with 
respect  to  Corporation  A. 

Example  2.  Assume  the  same  facts  as  in 
Example  1 ,  except  that  Corporation  A's  Stock 
Option  Plan  provides  that  all  unvested 
options  will  vest  immediately  on  a  change  in 
ownership  or  control.  Under  paragraph  (b)  of 
this  A-17,  the  stock  underlying  the  options 
that  vest  on  the  change  in  ownership  or 
control  is  considered  owned  by  E.  If  the  stock 
considered  owned  by  E  exceeds  1  percent  of 
the  total  fair  market  value  of  all  of  the 
outstanding  shares  of  all  classes  of 
Corporation  A  stock  (including  for  this 
purpose,  all  stock  owned  or  constructively 
owned  by  all  shareholders,  provided  that  no 
share  of  stock  is  counted  more  than  once),  E 
is  a  disqualified  individual  within  the 
meaning  of  Q/A-1 5  of  this  section  with    - 
respect  to  Corporation  A. 

Example  3.  Assume  the  same  facts  as  in 
Example  1  except  that  E  received 
nonstatutory  stock  options  that  are 
exercisable  for  stock  subject  to  a  substantial 
risk  of  forfeiture  under  section  83.  Assume 
further  that  under  Corporation  A's  Stock 
Option  Plan,  the  nonstatutory  options  will 
vest  on  a  change  in  ownership  or  control. 
Under  paragraph  (b)  of  this  A-17,  E  is  not 
considered  to  own  the  stock  underlying  the 
options  that  vest  on  the  change  in  ownership 
opcontrol  because  the  options  are  exercisable 
for  stock  subject  to  a  substantial  risk  of 
forfeiture  within  the  meaning  of  section  83. 
Because  E  is  not  considered  to  own 
Corporation  A  stock  with  a  fair  market  value 
exceeding  1  percent  of  the  total  fair  market 
value  of  all  of  the  outstanding  shares  of  all 
classes  of  Corporation  A  stock  and  E  is  not 
an'officer  or  highly  compensated  individual 
during  the  disqualified  individual 
determination  period,  E  is  not  a  disqualified 
individual  within  the  meaning  of  Q/ A-15  of 
this  section  with  respect  to -Corporation  A. 

Q-18:  Who  is  an  officer? 

A-18:  (a)  For  purposes  of  this  section, 
whether  an  individual  is  an  officer  with 
respect  to  a  corporation  is  determined 
on  the  basis  of  all  the  facts  and 
circumstances  in  the  particular  case 
(such  as  the  source  of  the  individual's 
authority,  the  term  for  which  the 
individual  is  elected  or  appointed,  and 
the  nature  and  extent  of  the  individual's 
duties).  Any  individual  who  has  the 
title  of  officer  is  presumed  to  be  an 
officer  imless  the  facts  and 
circumstances  demonstrate  that  the 
individual  does  not  have  the  authority 
of  an  officer.  However,  an  individual 
who  does  not  have  the  title  of  officer 
may  nevertheless  be  considered  an 
officer  if  the  facts  and  circumstances 
demonstrate  that  the  individual  has  the 
authority  of  an  officer.  Generally,  the 
term  officer  means  an  administrative 
executive  who  is  in  regular  emd 
continued  service.  The  term  officer 
implies  continuity  of  service  and 
excludes  those  employed  for  a  special 
and  single  transaction. 


(b)  An  individual  who  is  an  officer 
with  respect  to  any  member  of  an 
affiliated  group  that  is  treated  as  one 
corporation  pursuant  to  Q/A-46  of  this 
section  is  treated  as  an  officer  of  such 
one  corporation. 

(c)  No  more  than  50  employees  (or,  if 
less,  the  greater  of  3  employees,  or  10 
percent  of  the  employees  (rounded  up  to 
the  nearest  integer))  of  the  corporation 
(inKhe  case  of  an  affiliated  group  treated 
as  one  corporation,  each  member  of  the 
affiliated  group)  are  treated  as 
disqualified  individuals  with  respect  to 
a  corporation  by  reason  of  being  an 
officer  of  the  corporation.  For  purposes 
of  the  preceding  sentence,  the  number 
of  employees  of  the  corporation  is  the 
greatest  number  of  employees  the 
corporation  has  during  the  disqualified 
individual  determination  period  (as 
defined  in  Q/A-20  of  this  section).  If  the 
number  of  officers  of  the  corporation 
exceeds  the  number  of  employees  who 
may  be  treated  as  officers  imder  the  first 
sentence  of  this  paragraph  (c),  then  the 
employees  who  are  treated  as  officers 
for  purposes  of  this  section  are  the 
highest  paid  50  employees  (or,  if  less, 
the  greater  of  3  employees,  or  10  percent 
of  the  employees  (rounded  up  to  the 
nearest  integer))  of  the  corporation 
when  ranked  on  the  basis  of 
compensation  (as  determined  under  Q/ 
A-21  of  this  section)  paid  during  the 
disqualified  individual  determination 
period. 

(d)  In  determining  the  total  number  of 
employees  of  a  corporation  for  purposes 
of  this  A-18,  employees  are  not  counted 
if  they  normally  work  less  than  17V2 
hours  per  week  (as  defined  in  section 
414(q)(5)(B)  and  the  regulations 
thereunder)  or  if  they  normally  work 
during  not  more  than  6  months  during 
any  year  (as  defined  in  section 
414(q)(5)(C)  and  the  regulations 
thereunder).  However,  an  employee 
who  is  not  counted  for  purposes  of  the 
preceding  sentence  may  still  be  an 
officer. 

Q-19:  Who  is  a  highly-compensated 
individual? 

A-19:  (a)  For  purposes  of  this  section, 
a  highly-compensated  individual  with 
respect  to  a  corporation  is  any 
individual  who  is,  or  would  be  if  the 
individual  were  an  employee,  a  member 
of  the  group  consisting  of  the  lesser  of 
the  highest  paid  1  percent  of  the 
employees  of  the  corporation  (rounded 
up  to  the  nearest  integer),  or  the  highest 
paid  250  employees  of  the  corporation, 
when  ranked  on  the  basis  of 
compensation  (as  determined  under  Q/ 
A-21  of  this  section)  earned  during  the 
disqualified  individual  determination 
period  (as  defined  in  Q/A-20  of  this 
section).  For  purposes  of  the  preceding 


45758 


Federal  Register/ Vol.  68,  No.  149 /Monday.  August  4,  2003 /Rules  and  Regulations 


sentence,  th«  number  of  employees  of 
the  corporati  on  is  the  greatest  number  of 
employees  tl  e  corporation  has  during 
the  disqualif  ed  individual 
determinatic  n  period  (as  deHned  in  Q/ 
A-20  of  this  iection).  However,  no 
individual  w  lose  annualized 
compensatio  i  during  the  disqualified 
individual  d(  itermination  period  is  less 
than  the  amc  unt  described  in  section 
414(q){l)(B)(  )  for  the  year  in  which  the 
change  in  ow  nership  or  control  occurs 
will  be  treate  i  as  a  highly-compensated 
individual. 

(b)  An  individual  who  ls>not  an 
employee  of  i  he  corporation  is  not 
treated  as  a  h  ghly-compensated 
individual  w  th  respect  to  the 
corporation  an  account  of  compensation 
received  for  p  erforming  services  (such 
as  brokerage,  legal,  or  investment 
banking  servi  :es)  in  connection  with  a 
change  in  ow  lership  or  control  of  the 
corporation,  i '  the  services  are 
performed  i"  '"-a  ordinary  course  of  the 
individuart,       'e  or  business  and  the 
individual  pe  -forms  similar  services  for 
a  significant  r  umber  of  clients  uiuelated 
to  the  corpora  tion. 

(c)  The  tota  number  of  employees  of 
a  corporation  for  purposes  of  this  A-19 
is  determined  in  accordance  with  Q/A- 
18(d)  of  this  s  jction.  However,  an 
employee  whi  i  is  not  counted  for 
purposes  of  tl  e  preceding  sentence  may 
still  be  a  high  y-compensated 
individual. 

Q-20:  What  is  the  disqualified 
individual  del  ermination  period? 

A-20:  The  c  isqualified  individual 
determination  period  is  the  twelve- 
month period  prior  to  and  ending  on  the 
date  of  the  ch<  nge  in  ownership  or 
control  of  the  corporation. 

Q-21:How  s  compe/jsaf/on  defined 
for  purposes  o  determining  who  is  a 
disqualified  ir  dividual? 

A-21:  (a)  For  purposes  of  determining 
who  is  a  disqualified  individual,  the 
term  compens  ition  means  the 
compensation  which  was  earned  by  the 
individual  for  services  performed  for  the 
corporation  wi  th  respect  to  which  the 
change  in  own  srship  or  control  occurs 
(changed  corp(iration),  for  a  predecessor 
entity,  or  for  a  relat"ted  entity.  Such 
compensation  s  determined  without 
regard  to  sectit  ns  125.  132(fl(4), 
402(e)(3),  and  [02(h)(1)(B).  Thus,  for 
example,  comf  ensation  includes 
elective  or  sala  ry  reduction 
conU-ibutions  t  a  a  cafeteria  plan,  cash  or 
deferred  arranj  ement  or  tax-sheltered 
annuity,  and  a]  nounts  credited  under  a 
nonqualified  d  ;ferred  compensation 
plan. 

(b)  For  purp(  ses  of  this  A-21 .  a 
predecessor  enity  is  any  entity  which, 
as  a  result  of  a  nerger,  consolidation. 


purchase  or  acquisition  of  property  or 
stock,  corporate  separation,  or  other 
similar  business  transaction  transfers 
some  or  all  of  its  employees  to  the 
changed  corporation  or  to  a  related 
entity  or  to  a  predecessor  entity  of  the 
changed  corporation.  The  term  related 
entity  includes — 

(1)  All  members  of  a  controlled  group 
of  corporations  (as  defined  in  section 
414(b))  that  includes  the  changed 
corporation  or  a  predecessor  entity; 

(2)  All  trades  or  businesses  (whether 
or  not  incorporated)  that  are  under 
common  control  (as  defined  in  section 
414(c))  if  such  group  includes  the 
changed  corporation  or  a  predecessor 
entity; 

(3)  Ail  members  of  an  affiliated 
service  group  (as  defined  in  section 
414(m))  that  includes  the  changed 
corporation  or  a  predecessor  entity;  and 

(4)  Any  other  entities  required  to  be 
aggregated  with  the  changed  corporation 
or  a  predecessor  entity  pursuant  to 
section  414(o)  and  the  regulations 
thereunder  (except  leasing  organizations 
as  defined  in  section  414(n)). 

(c)  For  purposes  of  Q/A-18  and  Q/A- 
19  of  this  section,  compensation  that 
was  contingent  on  the  change  in 
ownership  or  control  and  that  was 
payable  in  the  year  of  the  change  is  not 
treated  as  compensation. 

Contingent  on  Change  in  Ownership  or 
Control 


Q-22:  When  is  a  payment  contingent 
on  a  change  in  ownership  or  control? 

A-22:  (a)  In  general,  a  payment  is 
treated  as  contingent  on  a  change  in 
ownership  or  control  if  the  payment 
would  not,  in  fact,  have  been  made  had 
no  change  in  ownership  or  control 
occurred,  even  if  the  payment  is  also 
conditioned  on  the  occurrence  of 
another  event.  A  payment  generally  is 
treated  as  one  which  would  not,  in  fact, 
have  been  made  in  the  absence  of  a 
change  in  ownership  or  control  unless 
it  is  substantially  certain,  at  the  time  of 
the  change,  that  the  payment  would 
have  been  made  whether  or  not  the 
change  occurred.  (But  see  Q/A-23  of 
this  section  regarding  payments  under 
agreements  entered  into  after  a  change 
in  ownership  or  control.)  A  payment 
that  becomes  vested  as  a  result  of  a 
change  in  ownership  or  control  is  not 
treated  as  a  payment  which  was 
substantially  certain  to  have  been  made 
whether  or  not  the  change  occurred.  For 
purposes  of  this  A-22,  vested  means  the 
payment  is  substantially  vested  within 
the  meaning  of  §  1.83-3fb)  and  (j)  or  the 
right  to  the  payment  is  not  otherwise 
subject  to  a  substantial  risk  of  forfeiture 
as  defined  by  section  83(c). 


(b)(1)  For  purposes  of  paragraph  (a),  a 
payment  is  treated  as  contingent  on  a 
change  in  ownership  or  control  if — 

(i)  The  payment  is  contingent  on  an 
event  that  is  closely  associated  with  a 
change  in  ownership  or  control; 

(ii)  A  change  in  ownership  or  control 
actually  occurs;  and 

(iii)  The  event  is  materially  related  to 
the  change  in  ownership  or  control. 

(2)  For  purposes  of  paragraph  {b)(l)(i) 
of  this  A-22.  a  payment  is  treated  as 
contingent  on  an  event  that  is  closely 
associated  with  a  change  in  ownership 
or  control  unless  it  is  substantially 
certain,  at  the  time  of  the  event,  that  the 
payment  would  have  been  made 
whether  or  not  the  event  occurred.  An 
event  is  considered  closely  associated 
with  a  change  in  ownership  or  control 
if  the  event  is  of  a  type  often 
preliminary  or  subsequent  to.  or 
otherwise  closely  associated  with,  a 
change  in  ownership  or  control.  For 
example,  the  following  events  are 
considered  closely  associated  with  a 
change  in  the  ownership  or  control  of  a 
corporation:  The  onset  of  a  tender  offer 
with  respect  to  the  corporation;  a 
substantial  increase  in  the  market  price 
of  the  corporation's  stock  that  occurs 
within  a  short  period  (but  only  if  such 
increase  occurs  prior  to  a  change  in 
ownership  or  control);  the  cessation  of 
the  listing  of  the  corporation's  stock  on 
an  established  securities  market;  the 
acquisition  of  more  than  5  percent  of  the 
corporation's  stock  by  a  person  (or  more 
than  one  person  acting  as  a  group)  not 
in  control  of  the  corporation;  the 
voluntary  or  involuntary  termination  of 
the  disqualified  individual's 
employment;  a  significant  reduction  in 
the  disqualified  individual's  job 
responsibilities;  and  a  change  in 
ownership  or  control  as  defined  in  the 
disqualified  individual's  employment 
agreement  (or  elsewhere)  that  does  not 
meet  the  definition  of  a  change  in 
ownership  or  control  described  in  Q/A- 
27.  28.  or  29  of  this  section.  Whether 
other  events  are  treated  as  closely 
associated  with  a  change  in  ownership 
or  control  is  based  on  all  the  facts  and 
circumstances  of  the  particular  case. 

(3)  For  purposes  of  determining 
whether  an  event  (as  described  in 
paragraph  (b)(2)  of  this  A-22)  is 
materially  related  to  a  change  in 
ownership  or  control,  the  event  is    - 
presumed  to  be  materially  related  to  a 
change  in  ownership  or  control  if  such 
event  occurs  within  the  period 
beginning  one  year  before  and  ending 
one  year  after  the  date  of  the  change  in 
ownership  or  control.  If  such  event 
occurs  outside  of  the  period  beginning 
one  year  before  and  ending  one  year 
after  the  date  of  change  in  ownership  or 
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control,  the  event  is  presumed  not 
materially  related  to  the  change  in 
ownership  or  control.  A  payment  does 
not  fail  to  be  contingent  on  a  change  in 
ownership  or  control  merely  because  it 
is  also  contingent  on  the  occurrence  of 
a  second  event  (without  regard  to 
whether  the  second  event  is  closely 
associated  with  or  materially  related  to 
a  change  in  ownership  or  control). 
Similarly,  a  payment  that  is  treated  as 
contingent  on  a  change  in  ownership  or 
control  because  it  is  contingent  on  a 
closely  associated  event  does  not  fail  to 
be  treated  as  contingent  on  a  change  in 
ownership  or  control  merely  because  it 
is  also  contingent  on  the  occurrence  of 
a  second  event  (without  regard  to 
whether  the  second  event  is  closely 
associated  with  or  materially  related  to 
a  change  in  ownership  or  control). 

(c)  A  payment  that  would  in  fact  have 
been  made  had  no  change  in  ownership 
or  control  occurred  is  treated  as 
contingent  on  a  change  in  ownership  or 
control  if  the  change  in  ownership  or 
control  (or  the  occurrence  of  an  event 
that  is  closely  associated  with  and 
materially  related  to  a  change  in 
ownership  or  control  within  the 
meaning  of  paragraph  (b)(1)  of  this  A- 
22).  accelerates  the  time  at  which  the 
payment  is  made.  Thus,  for  example,  if 
a  change  in  ownership  or  control 
accelerates  the  time  of  payment  of 
deferred  compensation  that  is  vested 
without  regard  to  the  change  in 
ownership  or  control,  the  payment  may 
be  treated  as  contingent  on  the  change. 
See  Q/A-24  of  this  section  regarding  the 
portion  of  a  payment  that  is  so  treated. 
See  also  Q/A-8  of  this  section  regarding 
the  exemption  for  certain  payments 
under  qualified  plans  and  Q/A-40  of 
this  section  regarding  the  treatment  of  a 
payment  as  reasonable  compensation. 

(d)  A  payment  is  treated  as  contingent 
on  a  change  in  owTiership  or  control 
even  if  the  employment  or  independent 
contractor  relatiqpship  of  the 
disqualified  individual  is  not 
terminated  (volimtarily  or  involuntarily) 
as  a  result  of  the  change. 

(e)  The  following  examples  illustrate 
the  principles  of  this  A-22: 

Example  1 .  A  corporation  grants  a  stock 
appreciation  right  to  a  disqualified 
individual.  A,  more  than  one  year  before  a 
change  in  ownership  or  control.  After  the 
stock  appreciation  right  vests  and  becomes 
exercisable,  a  change  in  ownership  or  control 
of  the  corporation  occurs,  and  A  exercises  the 
right.  Assuming  neither  the  granting  nor  the 
vesting  of  the  stock  appreciation  right  is 
contingent  on  a  change  in  ownership  or 
control,  the  payment  made  on  exercise  is  not 
contingent  on  the  change  in  ownership  or 
control. 

Example  2.  A  contract  between  a 
corporation  and  B.  a  disqualified  individual. 


provides  that  a  payment  will  be  made  to  B 
if  the  corporation  undergoes  a  change  in 
ownership  or  control  and  B's  employment 
with  the  corporation  is  terminated  at  any 
time  over  the  succeeding  5  years.  Eighteen 
months  later,  a  change  in  the  ownership  of 
the  corporation  occurs.  Two  years  after  the 
change  in  ownership,  B's  employment  is 
terminated  and  the  payment  is  made  to  B. 
Because  it  was  not  substantially  certain  that 
the  corporation  would  have  made  the 
payment  to  B  on  B's  termination  of 
employment  if  there  had  not  been  a  change 
in  ownership,  the  payment  is  treated  as 
contingent  on  the  change  in  ownership  under 
paragraph  (a)  of  this  A-22.  This  is  true  even 
though  B's  termination  of  employment  is 
presumed  not  to  be,  and  in  fact  may  not  be, 
materially  related  to  the  change  in  ownership 
or  control. 

Example  3.  A  contract  between  a 
corporation  and  C,  a  disqualified  individual, 
provides  that  a  payment  will  be  made  to  C 
if  C's  employment  is  terminated  at  any  time 
over  the  succeeding  3  years  (without  regard 
to  whether  or  not  there  is  a  change  in 
ownership  or  control).  Eighteen  months  after 
the  contract  is  entered  into,  a  change  in  the 
ownership  or  control  of  the  corporation 
occurs.  Six  months  after  the  change  in 
ownership  or  control,  C's  employment  is 
terminated  and  the  payment  is  made  to  C. 
Termination  of  employment  is  considered  an 
event  closely  associated  with  a  change  in 
ownership  or  control.  Because  the 
termination  occurred  within  one  year  after 
the  date  of  the  change  in  ownership  or 
control,  the  termination  of  C's  employment  is 
presumed  to  be  materially  related  to  the 
change  in  ownership  or  control  under 
paragraph  (b)(3)  of  this  A-22.  If  this 
presumption  is  not  successfully  rebutted,  the 
payment  will  be  treated  as  contingent  on  the 
change  in  ownership  or  control  under 
paragraph  (b)  of  this  A-22. 

Example  4.  A  contract  between  a 
corporation  and  a  disqualified  individual,  D, 
provides  that  a  payment  will  be  made  to  D 
upon  the  onset  of  a  tender  offer  for  shares  of 
the  corporation's  stock.  A  tender  offer  is 
made  on  December  1,  2008.  and  the  payment 
is  made  to  D.  Although  the  tender  offer  is 
unsuccessful,  it  leads  to  a  negotiated  merger 
with  another  entity  on  June  1,  2009,  which 
results  in  a  change  in  the  ownership  or 
control  of  the  corporation.  It  was  not 
substantially  certain,  at  the  time  of  the  onset 
of  the  tender  offer,  that  the  payment  would 
have  been  made  had  no  tender  offer  taken 
place.  The  onset  of  a  tender  offer  is 
considered  closely  associated  with  a  change 
in  ownership  or  control.  Because  the  tender 
offer  occurred  within  one  year  before  the  date 
of  the  change  in  ownership  or  control  of  the 
corporation,  the  onset  of  the  tender  offer  is 
presumed  to  be  materially  related  to  the 
change  in  ownership  or  control.  If  this 
presumption  is  not  rebutted,  the  payment 
will  be  treated  as  contingent  on  the  change 
in  ownership  or  control.  If  no  change  in 
ownership  or  control  had  occurred,  the 
payment  would  not  be  treated  as  contingent 
on  a  change  in  ownership  or  control; 
however,  the  payment  still  could  be  a 
parachute  payment  under  Q/A-37  of  this 
section  if  the  contract  violated  a  generally 
enforced  securities  law  or  regulation. 


Example  5.  A  contract  between  a 
corporation  and  a  disqualified  individual,  E, 
provides  that  a  payment  will  be  made  to  E 
if  the  corporation's  level  of  product  sales  or 
profits  reaches  a  specified  level.  At  the  time 
the  contract  was  entered  into,  the  parties  had 
no  reason  to  believe  that  such  an  increase  in 
the  corporation's  level  of  product  sales  or 
profits  would  be  preliminary  or  subsequent 
to,  or  otherwise  closely  associated  with,  a 
change  in  ownership  or  control  of  the 
corporation.  Eighteen  months  later,  a  change 
in  the  ownership  or  control  of  the 
corporation  occurs  and  within  one  year  after 
the  date  of  the  change  of  owneiship  or 
control,  the  corporation's  level  of  product 
sales  or  profits  reaches  the  specified  level. 
Under. these  facts  and  circumstances  (and  in 
the  absence  of  contradictory  evidence),  the 
increase  in  product  sales  or  profits  of  the 
corporation  is  not  an  event  closely  associated 
with  the  change  in  ownership  or  control  of 
the  corporation.  Accordingly,  even  if  the 
increase  is  materially  related  to  the  change  in 
ownership  or  control,  the  payment  will  not 
be  treated  as  contingent  on  a  change  in 
ownership  or  control. 

Q-23:  May  a  payment  be  treated  as 
contingent  on  a  change  in  ownership  or 
control  if  the  payment  is  made  under  em 
agreement  entered  into  after  the  change? 

A-23:  (a)  No.  Payments  are  not  treated 
as  contingent  on  a  change  in  ownership 
or  control  if  they  are  made  (or  are  to  be 
made)  pursuant  to  an  agreement  entered 
mto  after  the  change  (a  post-change 
agreement).  For  this  piu-pose,  an 
agreement  that  is  executed  after  a 
change  in  ovraership  or  control 
pursuant  to  a  legally  enforceable 
agreement  that  was  entered  into  before 
the  change  is  considered  to  have  been 
entered  into  before  the  change.  (See 
Q/A-9  of  this  section  regarding  the 
exemption  for  reasonable  compensation 
for  services  rendered  on  or  after  a 
change  in  ownership  or  control.)  If  an 
individual  has  a  right  to  receive  a 
payment  that  would  be  a  parachute 
payment  if  made  under  an  agreement 
entered  into  prior  to  a  change  in 
ownership  or  control  (pre-change 
agreement)  and  gives  up  that  right  as 
bargained-for  consideration  for  benefits 
under  a  post-change  agreement,  the 
agreement  is  treated  as  a  post-change 
agreement  only  to  the  extent  the  value 
of  the  payments  under  the  agreement 
exceed  the  value  of  the  payments  under 
the  pre-change  agreement.  To  the  extent 
payments  under  the  agreement  have  the 
same  value  as  the  payments  under  the 
pre-change  agreement,  such  payments 
retain  their  character  as  parachute 
payments  subject  to  this  section. 

(b)  "The  following  examples  illustrate 
the  principles  of  this  A-23: 

Example  J.  Assume  that  a  disqualified 
individual  is  an  employee  of  a  corporation. 
A  change  in  ownership  or  control  of  the 
corporation  occurs,  and  thereafter  the 
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time  and  if  the  payment  is  attributable, 
at  least  in  part,  to  services  performed 
before  the  date  the  payment  becomes 
vested.  Paragraph  (b)  or  (c)  does  not 
apply  to  any  payment  (or  portion 
thereof)  if  the  payment  is  treated  as 
contingent  on  the  change  in  ownership 
or  control  pursuant  to  Q/A-25  of  this 
section.  For  purposes  of  this  A-24, 
vested  has  the  same  meaning  as 
provided  in  Q/A-22{a). 

(2)  Reduction  by  reasonable 
compensation.  The  amount  of  a 
payment  under  paragraph  (a)(1)  of  this 
A-24  is  reduced  by  any  portion  of  such 
payment  that  the  taxpayer  establishes  by 
clear  and  convincing  evidence  is 
reasonable  compensation  for  personal 
services  rendered  by  the  disqualified 
individual  on  or  after  the  date  of  the 
change  of  control.  See  Q/A-9  and  Q/A- 
38  through  44  of  this  section  for  rules 
concerning  reasonable  compensation. 
The  portion  of  an  amount  treated  as 
contingent  under  paragraph  (b)  or  (c)  of 
this  A-24  may  not  be  reduced  by 
reasonable  compensation. 

(b)  Vested  payments.  This  paragraph 
(b)  applies  if  a  payment  is  vested, 
without  regard  to  the  change  in 
ownership  or  control,  and  is  treated  as 
contingent  on  the  change  in  ownership 
or  control  because  the  change 
accelerates  the  time  at  which  the 
payment  is  made.  In  such  a  case,  the 
portion  of  the  payment,  if  any,  that  is 
treated  as  contingent  on  the  change  in 
ownership  or  control  is  the  amount  by 
which  the  amount  of  the  accelerated 
payment  exceeds  the  present  value  of 
the  payment  absent  the  acceleration.  If 
the  value  of  such  a  payment  absent  the 
acceleration  is  not  reasonably 
ascertainable,  and  the  acceleration  of 
the  payment  does  not  significantly 
increase  the  present  value  of  the 
payment  absent  the  acceleration,  the 
present  value  of  the  payment  absent  the 
acceleration  is  treated  as  equal  to  the 
amount  of  the  accelerated  payment.  If 
the  value  of  the  payment  absent  the 
acceleration  is  not  reasonably 
ascertainable,  but  the  acceleration 
significantly  increases  the  present  value 
of  the  payment,  the  future  value  of  such 
payment  is  treated  as  equal  to  the 
amount  of  the  accelerated  payment.  For 
rules  on  determining  present  value,  see 
paragraph  (e)  of  this  A-24,  Q/A-32,  and 
Q/A-33  of  this  section. 

(c)(1)  Nonvested  payments.  This 
paragraph  (c)  applies  to  a  payment  that 
becomes  vested  as  a  result  of  the  change 
in  owrnership  or  control  to  the  extent 
that— 

(i)  Without  regard  to  the  change  in 
ownership  or  control,  the  payment  was 
contingent  only  on  the  continued 
performance  of  services  for  the 


corporation  for  a  specified  period  of  ' 
time;  and 

(ii)  The  payment  is  attributable,  at 
least  in  part,  to  the  performance  of 
services  before  the  date  the  payment  is 
made  or  becomes  certain  to  be  made. 

(2)  The  portion  of  the  payment  subject 
to  paragraph  (c)  of  this  A-24  that  is 
treated  as  contingent  on  the  change  in 
ownership  or  control  is  the  amount 
described  in  paragraph  (b)  of  this  A-24, 
plus  an  amount,  as  determined  in 
paragraph  (c)(4)  of  this  A-24,  to  reflect 
the  lapse  of  the  obligation  to  continue 
to  perform  services.  In  no  event  can  the 
portion  of  the  payment  treated  as 
contingent  on  the  change  in  ownership 
or  control  under  this  paragraph  (c) 
exceed  the  amount  of  the  accelerated 
payment,  or,  if  the  payment  is  not 
accelerated,  the  present  value  of  the 
payment. 

(3)  For  purposes  of  this  paragraph  (c) 
of  this  A-24,  the  acceleration  of  the 
vesting  of  a  stock  option  or  the  lapse  of 
a  restriction  on  restricted  stock  is 
considered  to  significantly  increase  the 
value  of  a  payment. 

(4)  The  amount  reflecting  the  lapse  of 
the  obligation  to  continue  to  perform 
services  (described  in  paragraph  (c)(2)  of 
this  A-24)  is  1  percent  of  the  amount  of 
the  accelerated  payment  multiplied  by 
the  number  of  full  months  between  the 
date  that  the  individual's  right  to 
receive  the  payment  is  vested  and  the 
date  that,  absent  the  acceleration,  the 
payment  would  have  been  vested.  This 
paragraph  (c)(4)  applies  to  the 
accelerated  vesting  of  a  payment  in  the 
nature  of  compensation  even  if  the  time 
at  which  the  payment  is  made  is  not 
accelerated.  In  such  a  case,  the  amount 
reflecting  the  lapse  of  the  obligation  to 
continue  to  perform  services  is  1 
percent  of  the  present  value  of  the 
future  payment  multiplied  by  the 
number  of  full  months  between  the  date 
that  the  individual's  right  to  receive  the 
payment  is  vested  and  the  date  that, 
absent  the  acceleration, •the  payment 
would  have  been  vested. 

(d)  Application  of  this  A-24  to  certain 
payments.—  (1)  Benefits  under  a 
nonqualified  deferred  compensation 
plan.  In  the  case  of  a  payment  of 
benefits  under  a  nonqualified  deferred 
compensation  plan,  paragraph  (b)  of  this 
A-24  applies  to  the  extent  benefits 
under  the  plan  are  vested  without 
regard  to  the  change  in  ownership  or 
control.  Paragraph  (c)  of  this  A-24 
applies  to  the  extent  benefits  under  the 
plan  become  vested  as  a  result  of  the 
change  in  ownership  or  control  and  are 
attributable,  at  least  in  part,  to  the 
performance  of  services  prior  to  vesting. 
Any  other  payment  of  benefits  under  a 
nonqualified  deferred  compensation 


plan  is  a  payment  in  the  nature  of 
compensation  subject  to  the  general  rule 
of  paragraph  (a)  of  this  A-24  and  the 
rules  in  Q/A-1 1  of  this  section. 

(2)  Employment  agreements.  The 
general  rule  of  paragraph  (a)  of  this  A- 
24  (and  not  the  rules  in  paragraphs  (b) 
or  (c))  applies  to  the  payment  of 
amounts  due  under  an  employment 
agreement  on  a  termination  of 
employment  or  a  change  in  ownership 
or  control  that  otherwise  would  be 
attributable  to  the  performance  of 
services  (or  re&'aining  from  the 
performance  of  services)  during  any 
period  that  begins  after  the  date  of 
termination  of  employment  or  change  in 
ownership  or  control,  as  applicable.  For 
purposes  of  this  paragraph  (d)(2)  of  this 
A-24,  an  employment  agreement  means 
an  agreement  between  an  employee  or 
independent  contractor  and  employer  or 
service  recipient  which  describes, 
among  other  things,  the  amount  of 
compensation  or  remuneration  payable 
to  the  employee  or  independent 
contractor.  See  Q/A-42(b)  and  44  of  this 
section  for  the  treatment  of  the 
remaining  amounts  of  salary  under  an 
employment  agreement. 

(3)  Vesting  due  to  an  event  other  than 
services.  Neither  paragraph  (b)  nor  (c)  of 
this  A-24  applies  to  a  payment  if 
(without  regard  to  the  change  in 
ownership  or  control)  vesting  of  the 
payment  depends  on  an  event  other 
than  the  performance  of  services,  such 
as  the  attainment  of  a  performance  goal, 
and  the  event  does  not  occur  prior  to  the 
change  in  ownership  or  control.  In  such 
circumstances,  the  full  amount  of  the 
accelerated  payment  is  treated  as 
contingent  on  the  change  in  ownership 
or  control  under  peu-agraph  (a)  of  this  A- 
24.  However,  see  Q/A-39  of  this  section 
for  rules  relating  to  the  reduction  of  the 
excess  parachute  payment  by  the 
portion  of  the  payment  which  is 
established  to  be  reasonable 
compensation  for  personal  services 
actually  rendered  before  the  date  of  a 
change  in  ownership  or  control. 

(e)  Present  value.  For  purposes  of  this 
A-24,  the  present  value  of  a  payment  is 
determined  as  of  the  date  on  which  the 
accelerated  payment  is  made. 

(f)  Examples.  The  following  examples 
illustrate  the  principles  of  this  A-24: 

Example  J.  (i)  Corporation  maintains  a 
qualified  plan  and  a  nonqualified 
supplemental  retirement  plan  (SERP)  for  its 
executives.  Benefits  under  the  SERP  are  not 
paid  to  participants  until  retirement.  E,  a 
disqualified  individual  with  respect  to 
Corporation,  has  a  vested  account  balance  of 
$500,000  under  the  SERP.  A  change  in 
ownership  or  control  of  Corporation  occurs. 
The  SERP  provides  that  in  the  event  of  a 
change  in  ownership  or  control,  all  vested 
accounts  will  be  paid  to  SERP  participants. 


(ii)  Because  E  was  vested  in  $500,000  of 
benefits  under  the  SERP  prior  to  the  change 
in  ownership  or  control  and  the  change 
merely  accelerated  the  time  at  which  the 
payment  was  made  to  E,  only  a  portion  of  the 
payment,  as  determined  under  paragraph  (b) 
of  this  A-24,  is  treated  as  contingent  on  the 
change.  Thus,  the  portion  of  the  payment  that 
is  treated  as  contingent  on  the  change  is  the 
amount  by  which  the  amount  of  the 
accelerated  payment  ($500,000)  exceeds  the 
present  value  of  the  payment  absent  the 
acceleration. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  1,  except  that  E's  account 
balance  of  $500,000  is  not  vested.  Instead, 
assume  that  E  will  vest  in  E's  account 
balance  of  $500,000  in  2  years  if  E  continues 
to  perform  services  for  the  next  2  years. 
Assume  further  that  the  SERP  provides  that 
all  unvested  SERP  benefits  vest  immediately 
on  a  change  in  ownership  or  control  and  are 
paid  to  the  participanls.  Because  the  vesting 
of  the  SERP  payment,  without  regard  to  the 
change,  depends  only  on  the  performance  of 
services  for  a  specified  period  of  time  and  the 
payment  is  attributable,  in  part,  to  the 
performance  of  services  before  the  change  in 
ownership  or  control,  only  a  portion  of  the 
$500,000  payment,  as  determined  under 
paragraph  (c)  of  this  A-24,  is  treated  as 
contingent  on  the  change.  The  portion  of  the 
payment  that  is  treated  as  contingent  on  the 
change  is  the  lesser  of  the  amount  of  the 
accelerated  payment  or  the  amount  by  which 
the  accelerated  payment  exceeds  the  present 
value  of  the  payment  absent  the  acceleration, 
plus  an  amount  to  reflect  the  lapse  of  the 
obligation  to  continue  to  perform  services. 

(iv)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  1,  except  that  in  addition 
to  the  pay  out  of  the  vested  account  balance 
.  of  $500,000  on  the  change  in  ownership  or 
control,  an  additional  $70,000  will  be 
credited  to  E's  account  and  included  in  the 
payment  to  E.  Because  the  $500,000  was 
vested  without  regard  to  the  change  in 
ownership  or  control,  paragraph  (b)  of  this 
A-24  applies  to  the  $500,000  payment. 
Because  the  $70,000  is  not  vested,  without 
regard  to  the  change,  and  is  not  attributable 
to  the  performance  of  services  prior  to  the 
change,  the  entire  $70,000  payment  is 
contingent  on  the  change  in  ownership  or 
control  under  paragraph  (a)  of  this  A-24. 

(v)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  1,  except  that  the  benefit 
under  the  SERP  is  calculated  using  a 
percentage  of  final  average  compensation 
multiplied  by  years  of  service.  If.  contingent 
on  the  change  in  ownership  or  control,  E  is 
credited  with  additional  years  of  service,  an 
adjustment  to  final  average  compensation,  or 
an  increase  in  the  applicable  percentage,  any 
increase  in  the  benefit  payable  under  the 
SERP  is  not  attributable  to  the  performance 
of  services  prior  to  the  change,  and  the  entire 
increase  in  the  benefit  is  contingent  on  the 
change  in  ownership  or  control  under 
paragraph  (a)  of  this  A-24. 

Example  2.  As  a  result  of  a  change  in  the 
effective  control  of  a  corporation  D,  a 
disqualified  individual  with  respect  to  the 
corporation,  receives  accelerated  payment  of 
D's  vested  account  balance  in  a  nonqualified 
deferred  compensation  account  plan.  Actual 


interest  and  other  earnings  on  the  plan  assets 
are  credited  to  each  account  as  earned  before 
distribution.  Investment  of  the  plan  assets  is 
not  restricted  in  such  a  manner  as  would 
prevent  the  earning  of  a  market  rate  of  return 
on  the  plan  assets.  The  date  on  which  D 
would  have  received  D's  vested  account 
balance  absent  the  change  in  ownership  or 
control  is  uncertain,  and  the  rate  of  earnings 
on  the  plan  assets  is  not  fixed.  Thus,  the 
amount  of  the  payment  absent  the 
acceleration  is  not  reasonably  ascertainable. 
Under  these  facts,  acceleration  of  the 
payment  does  not  significantly  increase  the 
present  value  of  the  payment  absent  the 
acceleration,  and  the  present  value  of  the 
payment  absent  the  acceleration  is  treated  as 
equal  to  the  amount  of  the  accelerated 
payment.  Accordingly,  no  portion  of  the 
payment  is  treated  as  contingent  on  the 
change. 

Example  3.  (i)  On  January  15,  2006,  a 
corporation  and  a  disqualified  individual.  F, 
enter  into  a  contract  providing  for  a  retention 
bonus  of  $500,000  to  be  paid  to  F  on  January 
15,  2011.  The  payment  of  the  bonus  will  be 
forfeited  by  F  if  F  does  not  remain  employed 
by  the  corporation  for  the  entire  5-year 
period.  However,  the  contract  provides  that 
the  full  amount  of  the  payment  will  be  made 
immediately  on  a  change  in  ownership  or 
control  of  the  corporation  during  the  5-year 
period.  On  January  15,  2009.  a  change  in 
ownership  or  control  of  the  corporation 
occurs  and  the  full  amount  of  the  payment 
($500,000)  is  made  on  that  date  to  F.  Under 
these  facts,  the  payment  of  $500,000  was 
contingent  only  on  F's  performance  of 
services  for  a  specified  period  and  is 
attributable,  in  part,  to  the  performance  of 
services  before  the  change  in  ownership  or 
control.  Therefore,  only  a  portion  of  the 
payment,  as  determined  under  paragraph  (c) 
of  this  A-24  is  treated  as  contingent  on  the 
change.  The  portion  of  the  payment  that  is 
treated  as  contingent  on  the  change  is  the 
amount  by  which  the  amount  of  the 
accelerated  payment  (i.e..  $500,000.  the 
amount  paid  to  the  individual  because  of  the 
change  in  ownership)  exceeds  the  present 
value  of  the  payment  that  was  expected  to 
have  been  made  absent  the  acceleration  (i.e., 
$466,838.  the  present  value  on  January  15, 
2009.  of  a  $500,000  payment  on  January  15. 
2011).  plus  $115,000  (i  percent  x  23  months 
X  $500,000)  which  is  the  amount  reflecting 
the  lapse  of  the  obligation  to  continue  to 
perform  services.  Accordingly,  the  amount  of 
the  payment  treated  as  contingent  on  the 
change  in  ownership  or  control  is  $208,162, 
the  sum  of  $93,162  ($500,000- $406,838)  + 
$115,000).  This  result  does  not  change  if  F 
actually  remains  employed  until  the  end  of 
the  5-year  period. 

(ii)  Assume  the  same  facts  as  in 
paragraph  (i)  of  this  Example  3,  except 
that  the  retention  bonus  will  vest  on  the 
change  in  ownership  or  control,  but  will 
not  be  paid  until  January  15,  2011  (the 
original  date  in  the  contract).  Because 
the  payment  of  $500,000  was  contingent 
only  on  F's  performance  of  services  for 
a  specified  period  and  is  attributable,  in 
part,  to  the  performance  of  services 
before  the  change  in  ownership  or 
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control,  onl]  a  portion  of  the  $500,000 
payment  is  t  reatad  as  contingent  on  the 
change  in  ownership  or  control  as 
determined  iinder  paragraph  (c)  of  this 
A-24.  Because  there  is  accelerated 
vesting  of  th^  bonus,  the  portion  of  the 
payment  treated  as  contingent  on  the 
change  is  th^  amount  described  in 
paragraph  (bl  of  this  A-27,  which  is  $0 
under  these  acts,  plus  an  amount 
reflecting  th<  lapse  of  the  obligation  to 
continue  to  { erfonn  services  which  is 
$93,573  (1  percent  x  23  months  x 
$406,838  (th((  present  value  of  a 
$500,000  pa]  ment). 

Example  4.   \)  On  January  15,  2006,  a 
corporation  gi  es  to  a  disqualified 
individual,  in  :onnection  with  her 
performance  o  services  to  the  corporation,  a 
bonus  of  1.000  shares  of  the  corporation's 
stock.  Under  tl  e  terms  of  the  bonus 
arrangement,  t  le  individual  is  obligated  to 
return  the  stoc  :  to  the  corporation  if  she 
terminates  her  employment  for  any  reason 
prior  to  Januar    15,  2011.  However,  if  there 
is  a  change  in  I  ae  ownership  or  effective 
control  of  the  c  Drporation  prior  to  January  15. 
2011,  she  ceas(  s  to  be  obligated  to  return  the 
stock.  The  indi  /idual's  rights  in  the  stock  are 
treated  as  subsi  antially  nonvested  (within  the 
meaning  of  §  1 .  33-3(b)  and  ( j))  during  that 
period.  On  January  15,  2009,  a  change  in  the 
ownership  of  tlie  corporation  occurs.  On  that 
day,  the  fair  m;  rket  value  of  the  stock  is 
$500,000. 

(ii)  Under  th(  se  facts,  the  payment  was 
contingent  onl)  on  performance  of  services 
for  a  specified  |  leriod  and  is  attributable,  in 
part,  to  the  perl  srmance  of  services  before  the 
change  in  own«  rship  or  control.  Thus,  only 
a  portion  of  the  payment,  as  determined 
under  paragrap  i  (c)  of  this  A-24,  is  treated 
as  contingent  o  i  the  change  in  ownership  or 
control.  The  po  lion  of  the  payment  that  is 
treated  as  conti  igent  on  the  change  is  the 
amount  by  whii  h  the  present  value  of  the 
accelerated  pay  nent  on  January  15.  2009 
($500,000}.  exci  eds  the  present  value  of  the 
payment  that  w  is  expected  to  have  been 
made  on  Januar  M  5,  2011,  plus  an  amount 
reflecting  the  la  )se  of  the  obligation  to 
continue  to  perl  arm  services.  At  the  time  of 
the  change,  it  a  nnot  be  reasonably 
ascertained  whe  t  the  value  of  the  stock 
would  have  bee  i  on  January  15.  2011.  The 
acceleration  of  tie  lapse  of  a  restriction  on 
stock  is  treated  ;  s  significantly  increasing  the 
value  of  the  pay  nent.  Therefore,  the  value  of 
such  stock  on  Ja  nuary  15,  2011,  is  deemed  to 
be  $500,000,  the  amount  of  the  accelerated 
payment.  The  pi  esent  value  on  January  15, 
2009,  of  a  $500,1  »00  payment  to  be  made  on 
January  15,  201 ;  .  is  $406,838.  Thus,  the 
portion  of  the  pi  yment  treated  as  contingent 
on  the  change  is  $208,162,  the  sum  of 
$93,162  ($500,01 10  -  $406,838).  plus  $115,000 
(1  percent  x  23  r  lonths  x  $500,000),  the 
amount  reflectir  g  the  lapse  of  the  obligation 
to  continue  to  p(  rform  services. 

Example  5.  (i)  On  January  15,  2006,  a 
corporation  gran  ts  to  a  disqualified 
individual  nonq  lalified  stock  options  to 
purchase  30.000  shares  of  the  corporation's 
stock.  The  optioi  is  will  be  forfeited  by  the 


individual  if  he  fails  to  perform  personal 
services  for  the  corporation  until  January  15, 
2009.  The  options  will,  however,  vest  in  the 
individual  at  an  earlier  date  if  there  is  a 
change  in  ownership  or  control  of  the 
corporation.  On  January  16,  2008,  a  change 
in  the  ownership  or  control  of  the 
corporation  occurs  and  the  options  become 
vested  in  the  individual.  The  value  of  the 
options  on  January  16,  2008,  determined  in 
accordance  with  Q/A-13.  is  $600,000. 

(ii)  The  payment  of  the  options  to  purchase 
30,000  shares  was  contingent  only  on 
performance  of  services  for  the  corporation 
until  January  15,  2009,  and  is  attributable,  in 
part,  to  the  performance  of  services  before  the 
change  in  ownership  or  control.  Therefore, 
only  a  portion  of  the  payment  is  treated  as 
contingent  on  the  change.  The  portion  of  the 
payment  that  is  treated  as  contingent  on  the 
change  is  the  amount  by  which  the 
accelerated  payment  on  January  16,  2008 
($600,000)  exceeds  the  present  value  on 
January  16.  2008,  of  the  payment  that  was 
expected  to  have  been  made  on  January  15, 
2009,  absent  the  acceleration,  plus  an  amount 
reflecting  the  lapse  of  the  obligation  to 
continue  to  perform  services.  At  the  time  of 
the  change,  it  cannot  be  reasonably 
ascertained  what  the  value  of  the  options 
would  have  been  on  January  15,  2009.  The 
acceleration  of  vesting  in  the  options  is 
treated  as  significantly  increasing  the  value 
of  the  payment.  Therefore,  the  value  of  such 
options  on  January  15,  2009,  is  deemed  to  be 
$600,000,  the  amount  of  the  accelerated 
payment.  The  present  value  on  January  16, 
2008,  of  a  $600,000  payment  to  be  made  on 
January  15,  2009,  is  $549,964.  Thus,  the 
portion  of  the  payment  treated  as  contingent 
on  the  change  is  $116,036,  the  sum  of 
$50,036  ($600,000 -$549,964),  plus  an 
amount  reflecting  the  lapse  of  the  obligation 
to  continue  to  perform  services  which  is 
$66,000  (1  percent  x  11  months  x  $600,000). 
Example  6.  (i)  Assume  the  same  facts  as  in 
Example  5.  except  that  the  options  become 
vested  periodically  (absent  a  change  in 
ownership  or  control),  with  one-third  of  the 
options  vesting  on  January  15,  2007,  2008, 
and  2009,  respectively.  Thus,  options  to 
purchase  20.000  shares  vest  independently  of 
the  January  16,  2008,  change  in  ownership  or 
control  and  the  options  to  purchase  the 
remaining  10,000  shares  vest  as  a  result  of 
the  change  in  ownership  or  control. 

(ii)  The  payment  of  the  options  to  purchase 
10,000  shares  was  contingent  only  on 
performance  of  services  for  the  corporation 
until  January  15,  2009,  and  is  attributable,  in 
part,  to  the  performance  of  services  before  the 
change  in  ownership  or  control.  Therefore, 
only  a  portion  of  the  payment  as  determined 
under  paragraph  (c)  of  this  A-24  is  treated  as 
contingent  on  the  change  in  ownership  or 
control.  The  portion  of  the  payment  that  is 
treated  as  contingent  on  the  change  in 
ownership  or  control  is  the  amount  by  which 
the  accelerated  payment  on  January  16,  2008 
($200,000)  exceeds  the  present  value  on 
January  16,  2008,  of  the  payment  that  was 
expected  to  have  been  made  on  January  15, 
2009,  absent  the  acceleration,  plus  an  amount 
reflecting  the  lapse  of  the  obligation  to 
perform  services.  At  the  time  of  the  change 
in  ownership  or  control,  it  cannot  be 


reasonably  ascertained  what  the  value  of  the 
options  would  have  been  on  January  15, 
2009.  The  acceleration  of  vesting  in  the 
options  is  treated  as  significantly  increasing 
the  value  of  the  payment.  Therefore,  the 
value  of  such  options  on  January  15,  2009, 
is  deemed  to  be  $200,000,  the  amount  of  the 
accelerated  payment.  The  present  value  on 
January  16,  2008,  of  a  $200,000  payment  to 
be  made  on  January  15,  2009,  is  $183,328.38. 
Thus,  the  portion  of  the  payment  treated  as 
contingent  on  the  change  is  $38,671.62,  the 
sum  of  $16,671.62  ($200,000 -$183,328.38), 
plus  an  amount  reflecting  the  lapse  of  the 
obligation  to  continue  to  perform  services 
which  is  $22,000  (1  percent  x  11  months  x 
$200,000). 

Example  7.  Assume  the  same  facts  as  in 
Example  5,  except  that  the  option  agreement 
provides  that  the  options  will  vest  either  on 
the  corporation's  level  of  profits  reaching  a 
specified  level,  or  if  earlier,  on  the  date  on 
which  there  is  a  change  in  ownership  or 
control  of  the  corporation.  The  corporation's 
level  of  profits  do  not  reach  the  specified 
level  prior  to  January  16,  2008.  In  such  case, 
the  full  amount  of  the  payment,  $600,000,  is 
treated  as  contingent  on  the  change  in 
ownership  or  control  under  paragraph  (a)  of 
this  A-24.  Because  the  payment  was  not 
contingent  only  on  the  performance  of 
services  for  the  corporation  for  a  specified 
period,  the  rules  of  paragraph  (b)  and  (c)  of 
this  A-24  do  not  apply.  See  Q/A-39  of  this 
section  for  rules  relating  to  the  reduction  of 
the  exces's  parachute  payment  by  the  portion 
of  the  payment  which  is  established  to  be 
reasonable  compensation  for  personal 
services  actually  rendered  before  the  date  of 
a  change  in  ownership  or  control. 

Example  8.  On  January  1,  2005,  E.  a 
disqualified  individual  with  respect  to 
Corporation  X,  enters  into  an  employment 
agreement  with  Corporation  X  under  which 
E  will  be  paid  wages  of  $200,000  each  year 
during  the  5-year  employment  agreement. 
The  employment  agreement  provides  that  if 
a  change  in  ownership  or  control  of 
Corporation  X  occurs,  E  will  be  paid  the 
present  value  of  the  remaining  salary  under 
the  employment  agreement.  On  January  1, 
2006,  a  change  in  ownership  or  control  of 
Corporation  X  occurs,  E  is  terminated,  and  E 
receives  a  payment  of  the  present  value  of 
$200,000  for  each  of  the  4  years  remaining 
under  the  employment  agreement.  Because 
the  payment  represents  future  salary  under 
an  employment  agreement  (i.e.,  amounts 
otherwise  attributable  to  the  performance  of 
services  for  periods  that  begin  after  the 
termination  of  employment),  the  general  rule 
of  paragraph  (a)  of  this  A-24  applies  to  the 
payment  and  not  the  rules  of  paragraphs  (b) 
and  (c)  of  this  A-24.  See  Q/A-42(c)  and  44 
of  this  section  for  the  treatment  of  the 
remaining  payments  under  an  employment 
agreement. 

Presumption  That  Payment  Is 
Contingent  on  Change 

Q-25:  Is  there  a  presumption  that 
certain  payments  are  contingent  on  a 
change  in  ownership  or  control? 

A-25:  Yes,  for  purposes  of  this 
section,  any  pajonent  is  presumed  to  be 
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contingent  on  such  a  change  unless  the 
contrary  is  established  by  clear  and 
convincing  evidence  if  the  payment  is 
made  piusuant  to — 

(a)  An  agreement  entered  into  within 
one  year  before  the  date  of  a  change  in 
ownership  or  control;  or 

(b)  An  amendment  that  modifies  a 
previous  agreement  in  any  significant 
respect,  if  the  amendment  is  made 
within  one  year  before  the  date  of  a 
change  in  ownership  or  control.  In  the 
case  of  an  amendment  described  in 
paragraph  (b)  of  this  A-25,  only  the 
portion  of  any  payment  that  exceeds  the 
amount  of  such  payment  that  would 
have  been  made  in  the  absence  of  the 
amendment  is  presumed,  by  reason  of 
the  amendment,  to  be  contingent  on  the 
change  in  ownership  or  control. 

Q-26:  How  may  tne  presumption 
described  in  Q/A-25  of  this  section  be 
rebutted? 

A-26:  (a)  To  rebut  the  presimiption 
described  in  Q/A-25  of  this  section,  the 
taxpayer  must  establish  by  clear  and 
convincing  evidence  that  the  payment  is 
not  contingent  on  the  change  in 
ownership  or  control.  Whether  the 
payment  is  contingent  on  such  change 
is  determined  on  the  basis  of  all  the 
facts  and  circumstances  of  the  particular 
case.  Factors  relevant  to  such  a 
determination  include,  but  are  not 
limited  to,  the  content  of  the  agreement 
or  amendment  and  the  circumstances 
surrounding  the  execution  of  the 
agreement  or  amendment,  such  as 
whether  it  was  entered  into  at  a  time 
when  a  takeover  attempt  had 
commenced  and  the  degree  of 
likelihood  that  a  change  in  ownership  or 
control  would  actually  occur.  However, 
even  if  the  presumption  is  rebutted  with 
respect  to  an  agreement,  some  or  all  of 
the  payments  under  the  agreement  may 
still  be  contingent  on  the  change  in 
ownership  or  control  piusuant  to  Q/A- 
22  of  this  section. 

(b)  In  the  case  of  an  agreement 
described  in  Q/A-25  of  this  section, 
clear  and  convincing  evidence  that  the 
agreement  is  one  of  the  three  following 
types  will  generally  rebut  the 
presumption  that  payments  under  the 
agreement  are  contingent  on  the  change 
in  ownership  or  control — 

(1)  A  nondiscriminatory  employee 
plan  or  program  as  defined  in  paragraph 
(c)  of  this  A-26; 

(2)  A  contract  between  a  corporation 
and  an  individual  that  replaces  a  prior 
contract  entered  into  by  the  same  parties 
more  than  one  year  before  the  change  in 
owrnership  or  control,  if  the  new 
contract  does  not  provide  for  increased 
payments  (apart  from  normal  increases 
attributable  to  increased  responsibilities 
or  cost  of  living  adjustments),  accelerate 


the  payment  of  amounts  due  at  a  future 
time,  or  modify  (to  the  individual's 
benefit)  the  terms  or  conditions  under 
which  pa5mients  will  be  made;  or 

(3)  A  contract  between  a  corporation 
and  an  individual  who  did  not  perform 
services  for  the  corporation  prior  to  the 
one  year  period  before  the  change  in 
ownership  or  control  occurs,  if  the 
contract  does  not  provide  for  payments 
that  are  significantly  different  in 
amount,  timing,  terms,  or  conditions 
from  those  provided  under  contracts 
entered  into  by  the  corporation  (other 
than  contracts  that  themselves  were 
entered  into  within  one  year  before  the 
change  in  ownership  or  control  and  in 
contemplation  of  the  change)  with 
individuals  performing  comparable 
services. 

(c)  For  purposes  of  this  section,  the 
term  nondiscriminatory  employee  plan 
or  program  means:  a  group  term  life 
insurance  plan  that  meets  the 
requirements  of  section  79(d);  a  self 
insiu-ed  medical  reimbiusement  plan 
that  meets  the  requirements  of  section 
105(h);  a  cafeteria  plan  (within  the 
meaning  of  section  125);  an  educational 
assistemce  program  (within  the  meaning 
of  section  127);  a  dependent  care 
assistance  program  (within  the  meaning 
of  section  129);  a  no-additional-cost 
service  (within  the  meaning  of  section 
132(b))  or  qualified  employee  discount 
(within  the  meaning  of  section  132(c)); 
a  qualified  retirement  plaiming  services 
program  under  section  132{m);  an 
adoption  assistance  program  (within  the 
meaning  of  section  137);  and  such  other 
items  as  provided  by  the  Commissioner 
in  published  guid£uice  of  general 
applicability  under  §  601.601(d)(2). 
Payments  under  certain  other  plans  are 
exempt  from  the  definition  of  parachute 
payment  imder  Q/A-8  of  this  section. 

(d)  The  following  examples  illustrate 
the  application  of  the  presumption: 

Example  1 .  A  corporation  and  a 
disqualified  individual  who  is  an  employee 
of  the  corporation  enter  into  an  employment 
contract.  The  contract  replaces  a  prior 
contract  entered  into  by  the  same  parties 
more  than  one  year  before  the  change  in 
ownership  or  control  and  the  new  contract 
does  not  provide  for  any  increased  payments 
other  than  a  cost  of  living  adjustment,  does 
not  accelerate  the  payment  of  amounts  due 
at  a  future  time,  and  does  not  modify  (to  the 
individual's  benefit)  the  terms  or  conditions 
under  which  payments  will  be  made.  Clear 
and  convincing  evidence  of  these  facts  rebuts 
the  presumption  described  in  A-25  of  this 
section.  However,  payments  under  the 
contract  still  may  be  contingent  on  the 
change  in  ownership  or  control  pursuant  to 
Q/A-22  of  this  section. 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  except  that  the  contract  is  entered 
into  after  a  tender  offer  for  the  corporation's 


stock  had  commenced  and  it  was  likely  that 
a  change  in  ownership  or  control  would 
occur  and  the  contract  provides  for  a 
substantial  bonus  payment  to  the  individual 
upon  his  signing  the  contract.  The  individual 
has  performed  services  for  the  corporation  for 
many  years,  but  previous  employment 
contracts  between  the  corporation  and  the 
individual  did  not  provide  for  a  similar 
signing  bonus.  One  month  after  the  contract 
is  entered  into,  a  change  in  the  ownership  or 
control  of  the  corporation  occurs.  All 
payments  under  the  contract  are  presumed  to 
be  contingent  on  the  change  in  ownership  or 
control  even  though  the  bonus  payment 
would  have  been  legally  required  even  if  no 
change  had  occurred.  Clear  and  convincing 
evidence  of  these  facts  rebuts  the 
presumption  described  in  A-25  of  this 
section  with  respect  to  all  of  the  payments 
under  the  contract  with  the  exception  of  the 
bonus  payment  (which  is  treated  as 
contingent  on  the  change).  However, 
payments  other  than  the  bonus  under  the 
contract  still  may  be  contingent  on  the 
change  in  ownership  or  control  pursuant  to 
Q/A-22  of  this  section. 

Example  3.  A  corporation  and  a 
disqualified  individual,  who  is  an  employee 
of  the  corporation,  enter  into  an  employment 
contract  within  one  year  of  a  change  in 
ownership  or  control  of  the  corporation. 
Under  the  contract,  in  the  event  of  a  change 
in  ownership  or  control  and  subsequent 
termination  of  employment,  certain 
payments  will  be  made  to  the  individual.  A 
change  in  ownership  or  control  occurs,  but 
the  individual  is  not  terminated  until  2  years 
after  the  change  in  ownership  or  control.  If 
clear  and  convincing  evidence  does  not  rebut 
the  presumption  described  in  A-25  of  this 
section,  because  the  payment  is  made 
pursuant  to  an  agreement  entered  into  within 
one  year  of  the  date  of  the  change  in 
ownership  or  control,  the  payment  is 
presumed  contingent  on  the  change  under  A- 
25  of  this  section.  This  is  true  even  though 
A's  termination  of  employment  is  presumed 
not  to  be  materially  related  to  the  change  in 
ownership  or  control  under  Q/A-22  of  this 
section. 

Change  in  Ownership  or  Control 

Q-27:  When  does  a  change  in  the 
ownership  of  a  corporation  occiu-? 

A-27:  (a)  For  purposes  of  this  section, 
a  change  in  the  ownership  of  a 
corporation  occiu^  on  the  date  that  any 
one  person,  or  more  than  one  person 
acting  as  a  group  (as  defined  in 
paragraph  (b)  of  this  A-27),  acquires 
ownership  of  stock  of  the  corporation 
that,  together  with  stock  held  by  such 
person  or  group,  has  more  than  50 
percent  of  the  total  fair  market  value  or 
total  voting  power  of  the  stock  of  such 
corporation.  However,  if  any  one 
person,  or  more  than  one  person  acting 
as  a  group,  is  considered  to  own  more 
than  50  percent  of  the  total  fair  market 
value  or  total  voting  power  of  the  stock 
of  a  corporation,  the  acquisition  of 
additional  stock  by  the  same  person  or 
persons  is  not  considered  to  cause  a 
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Corporation  M  acquires  additional  stock  with 
a  fair  market  value  equal  to  15  percent  of  the 
value  of  the  stock  of  Corporation  N  on 
January  1,  2006,  and  an  additional  18  percent 
on  February  21,  2007.  As  of  February  21, 
2007,  Corporation  M  has  acquired  stock  with 
a  fair  market  value  greater  than  50  percent  of 
the  value  of  the  stock  of  Corporation  N.  Thus, 
a  change  in  the  ownership  of  Corporation  N 
is  considered  to  occur  on  February  21,  2007 
(assuming  that  Corporation  M  did  not  have 
effective  control  of  Corporation  N 
immediately  prior  to  the  acquisition  on  that 
date). 

Example  2.  All  of  the  corporation's  stock 
is  owned  by  the  founders  of  the  corporation. 
The  board  of  directors  of  the  corporation 
decides  to  offer  shares  of  the  corporation  to 
the  public.  After  the  public  offering,  the 
founders  of  the  corporation  own  a  total  of  40 
percent  of  the  corporation's  stock,  and 
members  of  the  public  own  60  percent.  If  no 
one  person  (or  more  than  one  person  acting 
as  a  group)  owns  more  than  50  percent  of  the 
corporation's  stock  (by  value  or  voting 
power)  after  the  public  offering,  there  is  no 
change  in  the  ownership  of  the  corporation. 

Example  3.  Corporation  P  merges  into 
Corporation  O  (a  previously  unrelated 
corporation).  In  the  merger,  the  shareholders 
of  Corporation  P  receive  Corporation  O  stock 
in  exchange  for  their  Corporation  P  stock. 
Immediately  after  the  merger,  the  former 
shareholders  of  Corporation  P  own  stock 
with  a  fair  market  value  equal  to  60  percent 
of  the  value  of  the  stock  of  Corporation  O, 
and  the  former  shareholders  of  Corporation  O 
own  stock  with  a  fair  market  value  equal  to 
40  percent  of  the  value  of  the  stock  of 
Corporation  O.  The  former  shareholders  of 
Corporation  P  will  be  treated  as  acting  as  a 
group  in  their  acquisition  of  Corporation  O 
stock.  Thus,  a  change  in  the  ownership  of 
Corporation  O  occurs  on  the  date  of  the 
merger.  See  Q/A-29,  Example  3,  regarding 
whether  there  is  a  change  in  ownership  or 
control  of  P. 

Example  4.  Assume  the  same  facts  as  in 
Example  3,  except  that  immediately  after  the 
change,  the  former  shareholders  of 
Corporation-P  own  stock  with  a  fair  market 
value  of  51  percent  of  the  value  of 
Corporation  O  stock  and  the  former 
shareholders  of  Corporation  O  own  stock 
with  a  fair  market  value  equal  to  49  percent 
of  the  value  of  Corporation  O  stock.  Assume 
further  that  prior  to  the  merger  several 
Corporation  O  shareholders  also  owned 
Corporation  P  stock  (overlapping 
shareholders).  In  the  merger,  those  O 
shareholders  received  additional  O  stock  by 
virtue  of  their  ownership  of  P  stock  with  a 
fair  market  value  of  5  percent  of  the  value  of 
Corporation  O  stock.  Including  the  O  stock 
attributable  to  the  P  shares,  the  O 
shareholders  hold  54  percent  of  O  after  the 
transaction.  However,  those  overlapping 
shareholders  that  owned  both  Corporation  O 
stock  and  Corporation  P  stock  prior  to  the 
merger  are  treated  as  acting  as  a  group  with 
the  Corporation  O  shareholders  only  with 
respect  to  their  ownership  interest  in 
Corporation  O  prior  to  the  transaction. 
Therefore,  because  the  Corporation  O 
shareholders  owned  49  percent  of  the  value 
of  Corporation  O  stock,  a  change  in  the 


ownership  of  Corporation  O  occurs  on  the 
date  of  the  merger.  See  Q/A-29,  Example  3. 
regarding  whether  there  is  a  change  in 
ownership  or  control  of  P. 

Example  5.  A,  an  individual,  owns  stock 
with  a  fair  market  value  equal  to  20  percent 
of  the  value  of  the  stock  of  Corporation  Q.  On 
January  1.  2007,  Corporation  Q  acquires  in  a 
redemption  for  cash  all  of  the  stock  held  by 
shareholders  other  than  A.  Thus,  A  is  left  as 
the  sole  shareholder  of  Corporation  O.  A 
change  in  ownership  of  Corporation  O  is 
considered  to  occur  on  January  1,  2007 
(assuming  that  A  did  not  have  effective 
control  of  Corporation  Q  immediately  prior 
to  the  redemption). 

Example  6.  Assume  the  same  facts  as  in 
Example  5,  except  that  A  owns  stock  with  a 
fair  market  value  equal  to  51  percent  of  the 
value  of  all  the  stock  of  Corporation  Q 
immediately  prior  to  the  redemption.  There 
is  no  change  in  the  ownership  of  Corporation 
Q  as  a  result  of  the  redemption. 

Q-28:  When  does  a  change  in  the 
effective  control  of  a  corporation  occur? 

A-28:  (a)  Notwithstanding  that  a 
corporation  has  not  undergone  a  change 
in  ownership  under  Q/A-27,  for 
purposes  ofthis  section,  a  change  in  the 
effective  control  of  a  corporation  is 
presumed  to  occur  on  the  date  that 
either — 

(1)  Any  one  person,  or  more  than  one 
person  acting  as  a  group  (as  determined 
under  paragraph  (e)  ofthis  A-28), 
acquires  (or  has  acquired  during  the  12- 
month  period  ending  on  the  date  of  the 
most  recent  acquisition  by  such  person 
or  persons)  ownership  of  stock  of  the 
corporation  possessing  20  percent  or 
more  of  the  total  voting  power  of  the 
stock  of  such  corporation;  or 

(2)  A  majority  of  members  of  the 
corporation's  board  of  directors  is 
replaced  during  any  12-month  period  by 
directors  whose  appointment  or  election 
is  not  endorsed  by  a  majority  of  the 
members  of  the  corporation's  board  of 
directors  prior  to  the  date  of  the 
appointment  or  election. 

(b)  The  presumption  of  paragraph  (a) 
of  this  A-28  may  be  rebutted  by 
establishing  that  such  acquisition  or 
acquisitions  of  the  corporation's  stock, 
or  such  replacement  of  the  majority  of 
the  members  of  the  corporation's  board 
of  directors,  does  not  transfer  the  power 
to  control  (directly  or  indirectly)  the 
management  and  policies  of  the 
corporation  from  any  one  person  (or 
more  than  one  person  acting  as  a  group) 
to  another  person  (or  group).  For 
purposes  ofthis  section,  in  the  absence 
of  an  event  described  in  paragraph  (a)(1) 
or  (2)  of  this  A-28.  a  change  in  the 
effective  control  of  a  corporation  is 
presumed  not  to  have  occurred. 

(c)  In  no  event  does  a  change  in 
effective  control  under  this  A-28  occur 
in  any  transaction  in  which  either  of  the 
two  corporations  involved  in  the 


transaction  has  a  change  in  ownership 
or  control  under  Q/A-27  or  29  ofthis 
section.  Thus,  for  example,  assume 
Corporation  P  transfers  more  than  one- 
third  of  the  total  gross  fair^market  value 
of  its  assets  to  Corporation  O  in 
exchange  for  20  percent  of  O's  stock. 
Because  P  has  undergone  a  change  in 
ownership  of  a  substantial  portion  of  its 
assets  under  Q/A-29  of  this  section,  O 
does  not  have  a  change  in  effective 
control  under  Q/A-28. 

(d)  If  any  one  person,  or  more  than 
one  person  acting  as  a  group,  is 
considered  to  effectively  control  a 
corporation  (within  the  meaning  of  this 
A-28),  the  acquisition  of  additional 
control  of  the  corporation  by  the  same 
person  or  persons  is  not  considered  to 
cause  a  change  in  the  effective  control 
of  the  corporation  (or  to  cause  a  change 
in  the  ownership  of  the  corporation 
within  the  meaning  of  Q/A-27  of  this 
section). 

(e)  For  purposes  ofthis  A-28.  persons 
will  not  be  considered  to  be  acting  as  a 
group  merely  because  they  happen  to 
purchase  or  own  stock  of  the  same 
corporation  at  the  same  time,  or  as  a 
result  of  the  same  public  offering. 
However,  persons  will  be  considered  to 
be  acting  as  a  group  if  they  are  owners 
of  a  corporation  that  enters  into  a 
merger,  consolidation,  purchase  or 
acquisition  of  stock,  or  similar  business 
transaction  with  the  corporation.  If  a 
person,  including  an  entity  shareholder, 
owns  stock  in  both  corporations  that 
enter  into  a  merger,  consolidation, 
purchase  or  acquisition  of  stock,  or 
similar  transaction,  such  shareholder  is 
considered  to  be  acting  as  a  group  with 
other  shareholders  in  a  corporation  only 
with  respect  to  the  ownership  in  that 
corporation  prior  to  the  transaction 
giving  rise  to  the  change  and  not  with 
respect  to  the  ownership  interest  in  the 
other  corporation. 

(f)  For  purposes  of  determining  stock 
ownership,  see  Q/A-27(c). 

(g)  The  following  examples  illustrate 
the  principles  of  this  A-28: 

Example  1.  Shareholder  A  acquired  the 
following  percentages  of  the  voting  stock  of 
Corporation  M  (an  otherwise  unrelated 
corporation)  on  the  following  dates:  16 
percent  on  January  1,  2005;  10  percent  on 
January  10,  2006;  8  percent  on  February  10, 
2006;  11  percent  on  March  1,  2007;  and  8 
percent  on  March  10,  2007.  Thus,  on  March 
10,  2007.  A  owns  a  total  of  53  percent  of  M's 
voting  stock.  Because  A  did  not  acquire  20 
percent  or  more  of  M's  voting  stock  during 
any  12-month  period,  there  is  no 
presumption  of  a  change  in  effective  control 
pursuant  to  paragraph  (a)(1)  ofthis  A-28.  In 
addition,  under  these  facts  there  is  a 
presumption  that  no  change  in  the  effective 
control  of  Corporation  M  occurred.  If  this 
presumption  is  not  rebutted  (and  thus  no    . 


change  in  effective  control  of  Corporation  M 
is  treated  as  occurring  prior  to  March  10, 
2007),  a  change  in  the  ownership  of 
Corporation  M  is  treated  as  having  occurred 
on  March  10,  2007  (pursuant  to  Q/A-27  of 
this  section)  because  A  had  acquired  more 
than  50  percent  of  Corporation  M's  voting 
stock  as  of  that  date. 

Example  2.  A  minority  group  of 
shareholders  of  a  corporation  opposes  the 
practices  and  policies  of  the  corporation's 
current  board  of  directors.  A  proxy  contest 
ensues.  The  minority  group  presents  its  own 
slate  of  candidates  for  the  board  at  the  next 
annual  meeting  of  the  corporation's 
shareholders,  and  candidates  of  the  minority 
group  are  elected  to  replace  a  majority  of  the 
current  members  of  the  board.  A  change  in 
the  effective  control  of  the  corporation  is 
presumed  to  have  occurred  on  the  date  the 
election  of  the  new  t)oard  of  directors 
becomes  effective. 

Q-29;  When  does  a  change  in  the 
ownership  of  a  substantial  portion  of  a 
corporation's  assets  occur? 

A-29:  (a)  For  purposes  ofthis  section, 
a  change  in  the  ownership  of  a 
substantial  portion  of  a  corporation's 
assets  occurs  on  the  date  that  cuiy  one 
person,  or  more  than  one  person  acting 
as  a  group  (as  determined  in  paragraph 
(c)  ofthis  A-29).  acquires  (or  has 
acquired  during  the  12-month  period 
ending  on  the  date  of  the  most  recent 
acquisition  by  such  person  or  persons) 
assets  from  the  corporation  that  have  a 
total  gross  fair  market  value  equal  to  or 
more  than  one-third  of  the  total  gross 
fair  market  value  of  all  of  the  assets  of 
the  corporation  immediately  prior  to 
such  acquisition  or  acquisitions.  For 
this  purpose,  gross  fair  market  value 
means  the  value  of  the  assets  of  the 
corporation,  or  the  value  of  the  assets 
being  disposed  of.  determined  without 
regard  to  any  liabilities  associated  with 
such  assets.  This  A-29  applies  in  any 
situation  other  than  one  involving  the 
transfer  of  stock  (or  issuance  of  stock)  in 
a  parent  corporation  and  stock  in  such 
corporation  remains  outstanding  after 
the  transaction.  Thus,  this  A-29  applies 
to  the  sale  of  stock  in  a  subsidiary 
(when  that  subsidiary  is  treated  as  a 
single  corporation  with  the  parent 
pursuant  to  Q/A-46)  and  to  mergers 
involving  the  creation  of  a  new 
corporation  or  with  respect  to  the 
corporation  that  is  not  surviving  entity. 

(d)  (1)  There  is  no  change  in 
ownership  or  control  under  this  A-29 
when  there  is  a  transfer  to  an  entity  that 
is  controlled  by  the  shareholders  of  the 
transferring  corporation  immediately 
after  the  transfer,  as  provided  in  this 
paragraph  (b).  A  transfer  of  assets  by  a 
corporation  is  not  treated  as  a  change  in 
the  ownership  of  such  assets  if  the 
assets  are  transferred  to — 

(i)  A  shareholder  of  the  corporation 
(immediately  before  the  asset  transfer) 


in  exchange  for  or  with  respect  to  its 
stock; 

(ii)  An  entity,  50  percent  or  more  of 
the  total  value  or  voting  power  of  which 
is  owned,  directly  or  indirectly,  by  the 
corporation; 

(iii)  A  person,  or  more  than  one 
person  acting  as  a  group,  that  owns, 
directly  or  indirectly,  50  percent  or 
more  of  the  total  value  or  voting  power 
of  all  the  outstanding  stock  of  the 
corporation;  or 

(iv)  An  entity,  at  least  50  percent  of 
the  total  value  or  voting  power  is 
owned,  directly  or  indirectly,  by  a 
person  described  in  paragraph  (b)(l)(iii) 
of  this  A-29. 

(2)  For  purposes  of  paragraph  (b)  and 
except  as  otherwise  provided,  a  person's 
status  is  determined  immediately  after 
the  transfer  of  the  assets.  For  example, 
a  transfer  to  a  corporation  in  which  the 
transferor  corporation  has  no  ownership 
interest  in  before  the  transaction,  but 
which  is  a  majority-owned  subsidiary  of 
the  transferor  corporation  after  the 
transaction  is  not  treated  as  a  change  in 
the  ownership  of  the  assets  of  the 
transferor  corporation. 
-    (c)  For  purposes  of  this  A-29.  persons 
will  not  be  considered  to  be  acting  as  a 
group  merely  because  they  happen  to 
purchase  assets  of  the  same  corporation 
at  the  same  time,  or  as  a  result  of  the 
same  public  offering.  However,  persons 
will  be  considered  to  be  acting  as  a 
group  if  they  are  owners  of  a 
corporation  that  enters  into  a  merger, 
consolidation,  purchase  or  acquisition 
of  assets,  or  similar  business  transaction 
with  the  corporation.  If  a  person, 
including  an  entity  shareholder,  owns 
stock  in  both  corporations  that  enter 
into  a  merger,  consolidation,  purchase 
or  acquisition  of  stock,  or  similar 
transaction,  such  shareholder  is 
considered  to  be  acting  as  a  group  with 
other  shareholders  in  a  corporation  only 
to  the  extent  of  the  ownership  in  that 
corporation  prior  to  the  transaction 
giving  rise  to  the  change  and  not  with 
respect  to  the  ownership  interest  in  the 
other  corporation. 

(d)  For  purposes  of  determining  stock 
ownership,  see  Q/A-27(c). 

(e)  The  following  examples  illustrate 
the  principles  ofthis  A-29: 

Example  1.  Corporation  M  acquires  assets 
having  a  gross  fair  market  value  of  $500,000 
from  Corporation  N  (an  unrelated 
corporation)  on  January  1.  2006.  The  total 
gross  fair  market  value  of  Corporation  N's 
assets  immediately  prior  to  the  acquisition 
v^as  $3  million.  Since  the  value  of  the  assets 
acquired  by  Corporation  M  is  less  than  one- 
third  of  the  total  gross  fair  market  value  of 
Corporation  N's  total  assets  immediately 
prior  to  the  acquisition,  the  acquisition  does 
not  represent  a  change  in  the  ownership  of 
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Q-30:  Are  ill  payments  that  are  in  the 
nature  of  conipensation,  are  made  to  a 
disqualified  individual,  and  are 


contingent  on 


control,  parac  hute  payments? 


a  change  in  ownership  or 


A-30:  (a)  No.  To  determine  whether 
such  payments  are  parachute  payments, 
they  must  be  tested  against  the 
individual's  base  amount  (as  defined  in 
Q/A-34  of  this  section).  To  do  this,  the 
aggregate  present  value  of  all  payments 
in  the  nature  of  compensation  that  are 
made  or  to  be  made  to  (or  for  the  benefit 
of)  the  same  disqualified  individual  and 
are  contingent  on  the  change  in 
ownership  or  control  must  be 
determined.  If  this  aggregate  present 
value  equals  or  exceeds  the  amount 
equal  to  3  times  the  individual's  base 
amount,  the  payments  are  parachute 
payments.  If  this  aggregate  present  value 
is  less  than  the  amount  equal  to  3  times 
the  individual's  base  amount,  no 
portion  of  the  payment  is  a  parachute 
payment.  See  Q/A-31,  Q/A-32,  and 
Q/A-33  of  this  section  for  rules  on 
determining  present  value.  Parachute 
payments  that  are  securities  violation 
parachute  payments  are  not  included  in 
the  foregoing  computation  if  they  are 
not  contingent  on  a  change  in 
ownership  or  control.  See  Q/A-37  of 
this  section  for  the  definition  and 
treatment  of  securities  violation 
parachute  payments . 

(b)  The  following  examples  illustrate 
the  principles  of  this  A-30: 

Example  7.  A  is  a  disqualified  individual 
with  respect  to  Corporation  M.  A's  base 
amount  is  $100,000.  Payments  in  the  nature 
of  compensation  that  are  contingent  on  a 
change  in  the  ownership  or  control  of 
Corporation  M  totaling  $400,000  are  made  to 
A  on  the  date  of  the  change  in  ownership  or 
control.  The  payments  are  parachute 
payments  because  they  have  an  aggregate 
present  value  at  least  equal  to  3  times  As 
base  amount  of  $100,000  (3  x  $100,000  = 
$300,000). 

Example  2.  Assume  the  same  facts  as  in 
Example  1 ,  except  that  the  payments 
contingent  on  the  change  in  the  ownership  or 
control  of  Corporation  M  total  $290,000. 
Because  the  payments  do  not  have  an 
aggregate  present  value  at  least  equal  to  3 
times  A's  base  amount,  no  portion  of  the 
payments  is  a  parachute  payment. 

Q-31:  As  of  what  date  is  the  present 
value  of  a  payment  determined? 

A-31:  (a)  Except  as  provided  in  this 
section,  the  present  value  of  a  payment 
is  determined  as  of  the  date  on  which 
the  change  in  ownership  or  control 
occurs,  or.  if  a  payment  is  made  prior 
to  such  date,  the  date  on  which  the 
payment  is  made. 

(b)(1)  For  purposes  of  determining 
whether  a  payment  is  a  parachute 
payment,  if  a  payment  in  the  nature  of 
compensation  is  the  right  to  receive 
payments  in  a  year  (or  years)  subsequent 
to  the  year  of  the  change  in  ownership 
or  control,  the  value  of  the  payment  is 
the  present  value  of  such  payment  (or 
payments)  calculated  in  accordance 


with  Q/A-32  of  this  section  and  based 
on  reasonable  actuarial  assumptions. 
(2)  If  the  payment  in  the  nature  of 
compensation  is  an  obligation  to 
provide  health  care,  then  for  purposes  of 
this  A-31  and  lor  applying  the  3-times- 
base-amount  test  under  Q/A-30  of  this 
section,  the  present  value  of  such 
obligation  should  be  calculated  in 
accordance  with  generally  accepted 
accounting  principles.  For  purposes  of 
Q/A-30  and  this  A-31,  the  obfigation  to 
provide  health  care  is  permitted  to  be 
measured  by  projecting  the  cost  of 
premiums  for  purchased  health  care 
insurance,  even  if  no  health  care 
insurance  is  actually  purchased.  If  the 
obligation  to  provide  health  care  is 
made  in  coordination  with  a  health  care 
plan  that  the  corporation  makes 
available  to  a  group,  then  the  premiums 
used  for  this  purpose  may  be  group 
premiums. 

Q-32:  What  discount  rate  is  to  be 
used  to  determine  present  value? 

A-32:  For  purposes  of  this  section, 
present  value  generally  is  determined  by 
using  a  discount  rate  equal  to  120 
percent  of  the  applicable  Federal  rate 
(determined  under  section  1274(d)  and 
the  regulations  thereunder) 
compounded  semiannually.  The 
applicable  Federal  rate  to  be  used  for 
this  purpose  is  the  Federal  rate  that  is 
in  effect  on  the  date  as  of  which  the 
present  value  is  determined,  using  the 
period  until  the  payment  would  have 
been  made  without  regard  to  the  change 
in  ownership  or  control  as  the  term  of 
the  debt  insG'ument  under  section 
1274(d).  See  Q/A-24  and  31  of  this 
section.  However,  for  any  payment,  the 
corporation  apd  the  disqualified 
individual  may  elect  to  use  the 
applicable  Federal  rate  that  is  in  effect 
on  the  date  that  the  contract  which 
provides  for  the  payment  is  entered 
into,  if  such  election  is  made  in  the 
contract. 

Q-33:  If  the  present  value  of  a 
payment  to  be  made  in  the  future  is 
contingent  on  an  uncertain  future  event 
or  condition,  how  is  the  present  value 
of  the  payment  determined? 

A-33:  (a)  In  certain  cases,  it  may  be 
necessary  to  apply  the  3-times-base- 
amount  test  of  Q/A-30  of  this  section, 
or  to  allocate  a  portion  of  the  base 
amount  to  a  payment  described  in 
paragraphs  (a)(1),  (2),  and  (3)  of  Q/A-2 
of  this  section,  at  a  time  when  the 
aggregate  present  value  of  all  such 
payments  caimot  be  determined  with 
certainty  because  the  time,  amount,  or 
right  to  receive  one  or  more  such 
payments  is  contingent  on  the 
occurrence  of  an  uncertain  future  event 
or  condition.  For  example,  a 
disqualified  individueil's  right  to  receive 


a  payment  may  be  contingent  on  the 
involuntary  termination  of  such 
individual's  employment  with  the 
corporation.  In  such  a  case,  it  must  be 
reasonably  estimated  whether  the 
payment  will  be  made.  If  it  is  reasonably 
estimated  that  there  is  a  50-percent  or 
greater  probability  that  the  payment  will 
be  made,  the  full  amount  of  the  payment 
is  considered  for  purposes  of  the 
3-times-base-amount  test  and  the 
allocation  of  the  base  amount. 
Conversely,  if  it  is  reasonably  estimated 
that  there  is  a  less  than  50-percent 
probability  that  the  payment  will  be 
made,  the  payment  is  not  considered  for 
either  purpose. 

(b)  If  the  estimate  made  imder 
paragraph  (a)  of  this  A-33  is  later 
determined  to  be  incorrect,  the  3-times- 
base-amoimt  test  described  in  Q/A-30 
of  this  section  must  be  reapplied  (and 
the  portion  of  the  base'  amount  allocated 
to  previous  payments  must  be 
reallocated  (if  necessary)  to  such 
payments)  to  reflect  the  actual  time  and 
amount  of  the  payment.  Whenever  the 
3-times-base-amount  test  is  applied  (or 
whenever  the  base  amount  is  allocated), 
the  aggregate  present  value  of  the 
payments  received  or  to  be  received  by 
the  disqualified  individual  is 
redetermined  as  of  the  date  described  in 
A-31  of  this  section,  using  the  discount 
rate  described  in  A-32  of  this  section. 
This  redetermination  may  affect  the 
amount  of  any  excess  parachute 
payment  for  a  prior  taxable  year. 
Alternatively,  if,  based  on  the 
application  of  the  3-times-base-amount 
test  without  regard  to  the  payment 
described  in  paragraph  (a)  of  this  A-33, 
a  disqualified  individual  is  determined 
to  have  an  excess  parachute  payment  or 
payments,  then  the  3-times-base-amount 
test  does  not  have  to  be  reapplied  when 
a  payment  described  in  paragraph  (a)  of 
this  A-33  is  made  (or  becomes  certain 
to  be  made)  if  no  base  amount  is 
allocated  to  such  payment. 

(c)  To  the  extent  provided  in 
published  guidance  of  general 
applicability  under  §  601.601(d)(2)  of 
this  Chapter,  an  initial  estimate  of  the 
value  of  an  option  subject  to  Q/A-1 3  of 
this  section  is  permitted  to  be  made, 
with  the  valuation  subsequently 
re-determined,  and  the  3-times-base- 
amount  test  reapplied. 

(d)  The  followmg  examples  illustrate 
the  principles  of  this  A-33: 

Example  3.  A,  a  disqualified  individual 
with  respect  to  Corporation  M.  has  a  base 
amount  of  $100,000.  Under  A's  employment 
agreement  with  Corporation  M.  A  is  entitled 
to  receive  a  payment  in  the  nature  of 
compensation  in  the  amount  of  $250,000 
contingent  on  a  change  in  ownership  or 
control  of  Corporation  M.  In  addition,  the 


agreement  provides  that  if  A's  employment  is 
terminated  within  1  year  after  the  change  in 
ownership  or  control,  A  will  receive  an 
additional  payment  in  the  nature  of 
compensation  in  the  amount  of  $150,000, 
payable  1  year  after  the  date  of  the  change 
in  ownership  or  control.  A  change  in 
ownership  or  control  of  Corporation  M 
occurs  and  A  receives  the  first  payment  of 
$250,000.  Corporation  M  reasonably 
estimates  that  there  is  a  50-percent 
probability  that,  as  a  result  of  the  change.  A's 
employment  will  be  terminated  within  1  year 
of  the  date  of  the  change.  For  purposes  of 
applying  the  3-times-base-amount  test  (and  if 
the  first  payment  is  determined  to  be  a 
parachute  payment,  for  purposes  of 
allocating  a  portion  of  A's  base  amount  to 
that  payment),  because  M  reasonably 
estimates  that  there  is  a  50-percent  or  greater 
probability  that,  as  a  result  of  the  change,  A's 
employment  will  be  terminated  within  1  year 
of  the  date  of  the  change.  Corporation  M 
must  assume  that  the  $150,000  payment  will 
be  made  to  A  as  a  result  of  the  change  in 
ownership  or  control.  The  present  value  of 
the  additional  payment  is  determined  under 
Q/A-31  and  Q/A-32  of  this  section. 

Example  2.  Assume  the  same  facts  as  in 
Example  1 ,  except  that  Corporation  M 
reasonably  estimates  that  there  is  a  less  than 
50-percent  probability  that,  as  a  result  of  the 
change.  A's  employment  will  be  terminated 
within  1  year  of  the  date  of  the  change.  For 
purposes  of  applying  the  3-times-base- 
amount  test,  because  Corporation  M 
reasonably  estimates  that  there  is  a  less  than 
50-percent  probability  that,  as  a  result  of  the 
change.  A's  employment  will  be  terminated 
within  1  year  of  the  date  of  the  change. 
Corporation  M  must  assume  that  the 
$150,000  payment  will  not  be  made  to  A  as 
a  result  of  the  change  in  ownership  or 
control. 

Example  3.  B,  a  disqualified  individual 
with  respect  to  Corporation  P.  has  a  base 
amount  of  $200,000.  Under  B's  employment 
agreement  with  Corporation  P.  if  there  is  a 
change  in  ownership  or  control  of 
Corporation  P,  B  will  receive  a  severance 
payment  of  $600,000  and  a  bonus  payment 
of  $400,000.  In  addition,  the  agreement 
provides  that  if  B's  employment  is 
terminated  within  1  year  after  the  change.  B 
will  receive  an  additional  payment  in  the 
nature  of  compensation  of  $500,000.  A 
change  in  ownership  or  control  of 
Corporation  P  occurs,  and  B  receives  the 
$600,000  and  $400,000  payments.  At  the 
time  of  the  change  in  ownership  or  control. 
Corporation  P  reasonably  estimates  that  there 
is  a  less  than  50-percent  probability  that  B's 
employment  will  be  terminated  within  1  year 
of  the  change.  For  purposes  of  applying  the 
3-times-base-amount  test,  because 
Corporation  P  reasonably  estimates  that  there 
is  a  less  than  50-percent  probability  that  B's 
employment  will  be  terminated  within  1  year 
of  the  date  of  the  change.  Corporation  P 
assumes  that  the  $500,000  payment  will  not 
be  made  to  B.  Eleven  months  after  the  change 
in  ownership  or  control.  B's  employment  is 
terminated,  and  the  $500,000  payment  is 
made  to  B.  Because  B  was  determined  to 
have  excess  parachute  payments  without 
regard  to  the  $500,000  payment,  the  3-times- 


base-ainount  test  is  not  reapplied  and  the 
base  amount  is  not  reallocated  to  include  the 
$500,000  payment.  The  entire  $500,000 
payment  is  treated  as  an  excess  parachute 
payment. 

Q-34:  What  is  the  base  amount? 

A-34:  (a)  The  base  amount  of  a 
disqualified  individual  is  the  average 
annual  compensation  for  services 
performed  for  the  corporation  with 
respect  to  which  the  change  in 
ownership  or  control  occurs  (or  for  a 
predecessor  entity  or  a  related  entity  as 
defined  in  Q/A-21  of  this  section) 
which  was  includible  in  the  gross 
income  of  such  individual  for  taxable 
years  in  the  base  period  (including 
amounts  that  were  excluded  under 
section  911).  or  which  would  have  been 
includible  in  such  gross  income  if  such 
person  had  been  a  United  States  citizen 
or  resident.  See  Q/A-35  of  this  section 
for  the  definition  of  base  period  and  for 
examples  of  base  amount  computations. 

(b)  If  the  base  period  of  a  disqualified 
individual  includes  a  short  taxable  year 
or  less  than  all  of  a  taxable  year, 
compensation  for  such  short  or 
incomplete  taxable  year  must  be 
aimualized  before  determining  the 
average  annual  compensation  for  the 
base  period.  In  annualizing 
compensation,  the  frequency  with 
which  payments  are  expected  to  be 
made  over  an  annual  period  must  be 
taken  into  account.  Thus,  any  amount  of 
compensation  for  such  a  short  or 
incomplete  taxable  year  that  represents 
a  payment  that  will  not  be  made  more 
often  than  once  per  year  is  not 
annualized. 

(c)  Because  the  base  amount  includes 
only  compensation  that  is  includible  in 
gross  income,  the  base  amount  does  not 
include  certain  items  that  constitute 
parachute  payments.  For  example, 
payments  in  the  form  of  excludible 
fringe  benefits  are  not  included  in  the 
base  amount  but  may  be  treated  as 
parachute  payments. 

(d)  The  base  amount  includes  the 
amount  of  compensation  included  in 
income  under  section  83(b)  during  the 
base  period.  See  Q/A-35  for  the 
definition  of  base  period. 

(e)  The  following  example  illustrates 
the  principles  of  this  A-34: 

Example.  A  disqualified  individual,  D,. 
receives  an  annual  salary  of  $500,000  per 
year  during  the  5-year  base  period.  D  defers 
$100,000  of  D's  salary  each  year  under  the 
corporation's  nonqualified  deferred 
compensation  plan.  D's  base  amount  is 
$400,000  ($400,000  x  (5/5)). 

Q-35:  What  is  the  base  period? 

A-35:  (a)  The  base  period  of  a 
disqualified  individual  is  the  most 
recent  5  taxable  years  of  the  individual " 
ending  before  the  date  of  the  change  in 
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ownership  c  r  control.  For  this  purpose, 
the  date  of  t)ie  change  in  ownership  or 
control  is  thfe  date  the  corporation 
experiences  one  of  the  events  described 
in  Q/A-27.  ( }/A-28,  or  Q/A-29  of  this 
section.  Hovrever,  if  the  disqualified 
individual  vas  not  an  employee  or 
independeni  contractor  of  the 
corporation  vith  respect  to  which  the  . 
change  in  ovrnership  or  control  occiu"s 
(or  a  predec<  ssor  entity  or  a  related 
entity  as  def  ned  in  Q/A-21  of  this 
section)  for  this  entire  5-year  period,  the 
individual's  base  period  is  the  portion 
of  such  5-yeitr  period  during  which  the 
individual  pjrformed  personal  services 
for  the  corpo  ration  or  predecessor  entity 
or  related  en  ity. 

(b)  The  fol  owing  examples  illustrate 
the  principle  s  of  Q/A-34  of  this  section 
and  this  Q/ A -3  5: 

Example  1. ,  \.  disqualiBed  individual,  D, 
was  employed  by  a  corporation  for  2  years 
and  4  months  jreceding  the  taxable  year  in 
which  a  chang » in  ownership  or  control  of 
the  corporatioi  i  occurs.  D's  includible 
compensation  ncome  from  the  corporation 
was  $30,000  fc  r  the  4-month  period, 
$120,000  for  ti  e  first  full  year,  and  $150,000 
for  the  second  full  year.  D's  base  amount  is 
$120,000,  ((3  X  $30,000)  +  $120,000  + 
$150,000)73. 

Example  2.  i  issume  the  same  facts  as  in 
Example  I,  ex(  ept  that  D  also  received  a 
$60,000  signin  ;  bonus  when  D's  employment 
with  the  corpo  ation  commenced  at  the 
beginning  of  th  b  4-month  period.  D's  base 
.  amount  is  $14(  ,000.  (($60,000  +  (3  x 
$30,000))  +  $i;  0,000  +  $150,000)  /  3.  Since 
the  bonus  will  lof  be  paid  more  often  than 
once  per  year.  1  he  amount  of  the  bonus  is  not 
increased  in  an  nuaiizing  D's  compensation 
for  the  4-montl  period. 

Example  3.E  is  a  disqualified  individual 
with  respect  to  Corporation  X  who  was  not 
an  employee  oi  independent  contractor  for 
the  full  5-year  I  ase  period.  In  2004  and  2005. 
E  is  a  director  c  f  X  and  receives  $30,000  per 
year  for  E's  sen  ices.  In  2006,  E  becomes  an 
officer  of  X.  E's  includible  compensation 
from  Corporatii  n  X  is  $250,000  for  2006  and 
2007.  and  $300  000  for  2008.  In  2008,  X 
undergoes  a  chi  inge  in  ownership  or  control. 
E's  base  amoun  is  $140,000  ((2  x  $250,000) 
+  (2  X  $30,000)/ 4). 

Q-36:  How  is  the  base  amount 
determined  ir  the  case  of  a  disqualified 
individual  wl:  o  did  not  perform  services 
for  the  corpontion  (or  a  predecessor 
entity  or  a  related  entity  as  defined  in 
Q/A-21  of  thi  5  section),  prior  to  the 
individual's  tiixable  year  in  which  the 
change  in  owniership  or  control  occurs? 

A-36:  (a)  In  such  a  case,  the 
individual's  bise  amount  is  the 
aimualized  co  mpensation  for  services 
performed  for  the  corporation  (or  a 
predecessor  ei  itity  or  related  entity) 
which — 

(1)  Was  includible  in  the  individual's 
gross  income  ^r  that  portion,  prior  to 


such  change,  of  the  individual's  taxable 
year  in  which  the  change  occurred 
(including  amounts  that  were  excluded 
under  section  911),  or  would  have  been 
includible  in  such  gross  income  if  such 
person  had  been  a  United  States  citizen 
or  resident; 

(2)  Was  not  contingent  on  the  change 
in  ownership  or  control;  and 

(3)  Was  not  a  securities  violation 
parachute  payment. 

(b)  The  following  examples  illustrate 
the  principles  of  this  A-36: 

Example  1.  On  January  1,  2006,  A,  an 
individual  whose  taxable  year  is  the  calendar 
year,  enters  into  a  4-year  employment 
contract  with  Corporation  M  as  an  officer  of 
the  corporation.  A  has  not  previously 
performed  services  for  Corporation  M  (or  any 
predecessor  entity  or  related  entity  as  defined 
in  Q/A-21  of  this  section).  Under  the 
employment  contract,  A  is  to  receive  an 
annual  salary  of  $120,000  for  each  of  the  4 
years  that  he  remains  employed  by 
Corporation  M  with  any  remaining  unpaid 
balance  to  be  paid  immediately  in  the  event 
that  A's  employment  is  terminated  without 
cause.  On  July  1,  2006,  after  A  has  received 
compensation  of  $60,000,  a  change  in  the 
ownership  or  control  of  Corporation  M 
occurs.  Because  of  the  change.  As 
employment  is  terminated  without  cause, 
and  he  receives  a  payment  of  $420,000.  It  is 
established  by  clear  and  convincing  evidence 
that  the  $60,000  in  compensation  is  not 
contingent  on  the  change  in  ownership  or 
control,  but  the  presumption  that  the 
$420,000  payment  is  contingent  on  the 
change  is  not  rebutted.  Thus,  the  payment  of 
$420,000  is  treated  as  contingent  on  the 
change  in  ownership  or  control  of 
Corporation  M.  In  this  case,  A's  base  amount 
is  $120,000  (2  X  $60,000).  Since  the  present 
value  of  the  payment  which  is  contingent  on 
the  change  in  ownership  of  Corporation  M 
($420,000)  is  more  than  3  times  A's  base 
amount  of  $120,000  (3  x  $120,000  = 
$360,000),  the  payment  is  a  parachute 
payment. 

Example  2.  Assume  the  same  facts  as  in 
Example  1,  except  that  A  also  receives  a 
signing  bonus  of  $50,000  from  Corporation  M 
on  January  1,  2006.  It  is  established  by  clear 
and  convincing  evidence  that  the  bonus  is 
not  contingent  on  the  change  in  ownership 
or  control.  When  the  change  in  ownership  or 
control  occurs  on  July  1,  2006,  A  has 
received  compensation  of  $110,000  (the 
$50,000  bonus  plus  $60,000  in  salary).  In  this 
case.  As  base  amount  is  $170,000  ($50,000 
+  (2  X  $60,000)).  Because  the  $50,000  bonus 
will  not  be  paid  more  than  once  per  year,  the 
amount  of  the  bonus  is  not  increased  in 
annualizing  A's  compensation.  The  present 
value  of  the  potential  parachute  payment 
($420,000)  is  less  than  3  times  A's  base 
amount  of  $170,000  (3  x  $170,000  = 
$510,000),  and  therefore  no  portion  of  the 
payment  is  a  parachute  payment. 

Securities  Violation  Parachute 
Payments 

Q-37:  Must  a  payment  be  contingent 
on  a  change  in  ownership  or  control  in 
order  to  be  a  parachute  payment? 


A-37:  (a)  No,  the  term  parachute 
payment  also  includes  any  payment 
(other  than  a  payment  exempted  under 
Q/A-6  or  Q/A-8  of  this  section)  that  is 
in  the  nature  of  compensation  and  is  to 
(or  for  the  benefit  of)  a  disqualified 
individual,  if  such  payment  is  a 
securities  violation  payment.  A 
securities  violation  payment  is  a 
payment  made  or  to  be  made — 

(1)  Pursuant  to  an  agreement  that 
violates  any  generally  enforced  Federal 
or  state  securities  laws  or  regulations; 
and 

(2)  In  connection  with  a  potential  or 
actual  change  in  ownership  or  control. 

(b)  A  violation  is  not  taken  into 
account  under  paragraph  (a)(1)  of  this 
A-37  if  it  is  merely  technical  in 
character  or  is  not  materially  prejudicial 
to  shareholders  or  potential 
shareholders.  Moreover,  a  violation  will 
be  presumed  not  to  exist  imless  the 
existence  of  the  violation  has  been 
determined  or  admitted  in  a  civil  or 
criminal  action  (or  an  administrative 
action  by  a  regulatory  body  charged 
with  enforcing  the  particular  securities 
law  or  regulation)  which  has  been 
resolved  by  adjudication  or  consent. 
Parachute  payments  described  in  this 
A-37  are  referred  to  in  this  section  as 
securities  violation  payments. 

(c)  Seciu-ities  violation  parachute 
payments  that  are  not  contingent  on  a 
change  in  ownership  or  control  within 
the  meaning  of  Q/A-22  of  this  section 
are  not  taken  into  account  in  applying 
the  3-times-base-amount  test  of  Q/A-30 
of  this  section.  Such  payments  are 
considered  parachute  payments 
regardless  of  whether  such  test  is  met 
with  respect  to  the  disqualified 
individual  (and  are  included  in 
allocating  base  amount  under  Q/A-38  of 
this  section).  Moreover,  the  amount  of  a 
securities  violation  parachute  payment 
treated  as  an  excess  parachute  payment 
shall  not  be  reduced  by  the  portion  of 
such  payment  that  is  reasonable 
compensation  for  personal  services 
actually  rendered  before  the  date  of  a 
change  in  ownership  or  control  if  such 
payment  is  not  contingent  on  such 
change.  Likewise,  the  amoimt  of  a 
securities  violation  parachute  payment 
includes  the  portion  of  such  payment 
that  is  reasonable  compensation  for 
personal  services  to  be  rendered  on  or 
after  the  date  of  a  change  in  ownership 
or  control  if  such  payment  is  not 
contingent  on  such  change. 

(d)  The  rules  in  paragraph  (b)  of  this 
A-37  also  apply  to  securities  violation 
parachute  payments  that  are  contingent 
on  a  change  in  ownership  or  control  if 
the  application  of  these  rules  results  in 
greater  total  excess. parachute  payments 
with  respect  to  the  disqualified 
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individual  than  would  result  if  the 
payments  were  treated  simply  as 
payments  contingent  on  a  change  in 
ownership  or  control  (and  hence  were 
taken  into  account  in  applying  the  3- 
times-base-amount  test  and  were 
reduced  by,  or  did  not  include,  any 
applicable  amount  of  reasonable 
compensation). 

(e)  The  following  examples  illustrate 
the  principles  of  this  A-37: 

Example  J.  A,  a  disqualified  individual 
with  respect  to  Corporation  M,  receives  two 
payments  in  the  nature  of  compensation  that 
are  contingent  on  a  change  in  the  ownership 
or  control  of  Corporation  M.  The  present 
value  of  the  first  payment  is  equal  to  A's  base 
amount  and  is  not  a  securities  violation 
parachute  payment.  The  present  value  of  the 
second  payment  is  equal  to  1.5  times  A's  base 
amount  and  is  a  securities  violation 
parachute  payment.  Neither  payment 
includes  any  reasonable  compensation.  If  the 
second  payment  is  treated  simply  as  a 
payment  contingent  on  a  change  in 
ownership  or  control,  the  amount  of  A's  total 
excess  parachute  payments  is  zero  because 
the  aggregate  present  value  of  the  payments 
does  not  equal  or  exceed  3  times  A's  base 
amount.  If  the  second  payment  is  treated  as 
a  securities  violation  parachute  payment 
subject  to  the  rules  of  paragraph  (b)  of  this 
A-37,  the  amount  of  A's  total  excess 
parachute  payments  is  0.5  times  A's  base 
amount.  Thus,  the  second  payment  is  treated 
as  a  securities  violation  parachute  payment. 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  except  that  the  present  value  of 
the  first  payment  is  equal  to  2  times  A's  base 
amount.  If  the  second  payment  is  treated 
simplv  as  a  payment  contingent  on  a  change 
in  ownership  or  control,  the  total  present 
value  of  the  payments  is  3.5  times  A's  base 
amount,  and  the  amount  of  A's  total  excess 
parachute  payments  is  2.5  times  A's  base 
amount.  If  the  second  payment  is  treated  as 
a  securities  violation  parachute  payment,  the 
amount  of  A's  total  excess  parachute 
payments  is  0.5  times  A's  base  amount.  Thus, 
the  second  payment  is  treated  simply  as  a 
payment  contingent  on  a  change  in 
ownership  or  control. 

Example  3.  B,  a  disqualified  individual 
with  respect  to  Corporation  N,  receives  two 
payments  in  the  nature  of  compensation  that 
are  contingent  on  a  change  in  the  control  of 
Corporation  N.  The  present  value  of  the  first 
payment  is  equal  to  4  times  B's  base  amount 
and  is  a  securities  violation  parachute 
payment.  The  present  value  of  the  second 
payment  is  equal  to  2  times  B's  base  amount 
anc^is  not  a  securities  violation  parachute 
payment.  B  establishes  by  clear  and 
convincing  evidence  that  the  entire  amount 
of  the  first  payment  is  reasonable 
compensation  for  personal  services  to  be 
rendered  after  the  change  in  ownership  or 
control.  If  the  first  payment  is  treated  simply 
as  a  payment  contingent  on  a  change  in 
ownership  or  control,  it  is  exempt  from  the 
definition  of  parachute  payment  pursuant  to 
Q/A-9  of  this  section.  Thus,  the  amount  of 
B's  total  excess  parachute  payment  is  zero 
because  the  present  value  of  the  second 
payment  does  not  equal  or  exceed  3  times  B's 


base  amount.  However,  if  the  first  payment 
is  treated  as  a  securities  violation  parachute 
payment,  the  amount  of  B's  total  excess 
parachute  payments  is  3  times  B's  base 
amount.  Thus,  the  first  payment  is  treated  as 
a  securities  violation  parachute  payment. 
Example  4.  Assume  the  same  facts  as  in 
Example  3,  except  that  B  does  not  receive  the 
second  payment  and  B  establishes  by  clear 
and  convincing  evidence  that  the  first 
payment  is  reasonable  compensation  for 
services  actually  rendered  before  the  change 
in  the  control  of  Corporation  N.  If  the 
payment  is  treated  simply  as  a  payment 
contingent  on  a  change  in  ownership  or 
control,  the  amount  of  B's  excess  parachute 
payment  is  zero  because  the  amount  treated 
as  an  excess  parachute  payment  is  reduced 
by  the  amount  that  B  establishes  as 
reasonable  compensation.  However,  if  the 
payment  is  treated  as  a  securities  violation 
parachute  payment,  the  amount  of  B's  excess 
parachute  payment  is  3  times  B's  base 
amount.  Thus,  thg  payment  is  treated  as  a 
securities  violation  parachute  payment. 

Computation  and  Reduction  of  Excess 
Parachute  Paymients 

Q-38:  How  is  the  amount  of  an  excess 
parachute  payment  computed? 

A-38:  (a)  The  amount  of  an  excess 
parachute  payment  is  the  excess  of  the 
amount  of  any  parachute  payment  over 
the  portion  of  the  disqualified 
individual's  base  amount  that  is 
allocated  to  such  payment.  For  this 
purpose,  the  portion  of  the  base  amount 
allocated  to  any  parachute  payment  is 
the  amount  that  bears  the  same  ratio  to 
the  base  amount  as  the  present  value  of 
such  parachute  payment  bears  to  the 
aggregate  present  value  of  all  parachute 
payments  made  or  to  be  made  to  (or  for 
the  benefit  of)  the  same  disqualified 
individual.  Thus,  the  portion  of  the  base 
amount  allocated  to  any  parachute 
payment  is  determined  by  multiplying 
the  base  amount  by  a  fraction,  the 
numerator  of  which  is  the  present  value 
of  such  parachute  payment  and  the 
denominator  of  which  is  the  aggregate 
present  value  of  all  such  payments.  See 
Q/A-31,  Q/A-32.  and  Q/A-33  of  this 
section  for  rules  on  determining  present 
value  and  Q/A-34  of  this  section  for  the 
definition  of  base  amount. 

(b)  The  following  example  illustrates 
the  principles  of  this  A-38: 

Example.  An  individual  with  a  base 
amount  of  $100,000  is  entitled  to  receive  two 
parachute  payments,  one  of  $200,000  and  the 
other  of  $400,000.  The  $200,000  payment  is 
made  at  the  time  of  the  change  in  ownership 
or  control,  and  the  $400,000  payment  is  to  be 
made  at  a  future  date.  The  present  value  of 
the  $400,000  payment  is  $300,000  on  the 
date  of  the  change  in  ownership  or  control. 
The  portions  of  the  base  amount  allocated  to 
these  payments  are  $40,000  (($200,000/ 
$500,000)  X  $100,000)  and  $60,000 
(($300,000/$500,000)  x  $100,000). 
respectively.  Thus,  the  amount  of  the  first 


excess  parachute  payment  is  $160,000 
($200,000  -  $40,000)  and  that  of  the  second  is 
$340,000  ($400,000 -$60,000). 

Q-39:  May  the  amount  of  an  excess 
parachute  payment  be  reduced  by 
reasonable  compensation  for  personal 
services  actually  rendered  before  the 
change  in  ownership  or  control? 

A-39:  (a)  Generally,  yes.  Except  in  the 
case  of  payments  treated  as  securities 
violation  parachute  payments  or  when 
the  portion  of  a  payment  that  is  treated 
as  contingent  on  the  change  in 
ownership  or  control  is  determined 
under  paragraph  (b)  or  (c)  of  Q/A-24  of 
this  section,  the  amount  of  an  excess 
parachute  payment  is  reduced  by  any 
portion  of  the  payment  that  the  taxpayer 
establishes  by  clear  and  convincing 
evidence  is  reasonable  compensation  for 
personal  services  actually  rendered  by 
the  disqualified  individual  before  the 
date  of  the  change  in  ownership  or 
control.  Services  reasonably 
compensated  for  by  payments  that  are 
not  parachute  payments  (for  example, 
because  the  payments  are  not  contingent 
on  a  change  in  ownership  or  control  and 
are  not  securities  violation  parachute 
payments,  or  because  the  payments  are 
exempt  from  the  definition  of  parachute 
payment  under  Q/A-6  through  Q/A-9 
of  this  section)  are  not  taken  into 
account  for  this  purpose.  The  portion  of 
any  parachute  payment  that  is 
established  as  reasonable  compensation 
is  first  reduced  by  the  portion  of  the 
disqualified  individual's  base  amount 
that  is  allocated  to  such  parachute 
payment;  any  remaining  portion  of  the 
parachute  payment  established  as 
reasonable  compensation  then  reduces 
the  excess  parachute  payment. 

(b)  The  following  examples  illustrate 
the  principles  of  this  A-39: 

Example  1.  Assume  that  a  parachute 
payment  of  $600,000  is  made  to  a 
disqualified  individual,  and  the  portion  of 
the  individual's  base  amount  that  is  allocated 
to  the  parachute  payment  is  $100,000.  Also 
assume  that  $300,000  of  the  $600,000 
parachute  payment  is  established  as 
reasonable  compensation  for  personal 
services  actually  rendered  by  the  disqualified 
individual  before  the  date  of  the  change  in 
ownership  or  control.  Before  the  reasonable 
compensation  is  taken  into  account,  the 
amount  of  the  excess  parachute  payment  is 
$500,000  ($600.000 — $100,000).  In  reducing 
the  excess  parachute  payment  by  reasonable 
compensation,  the  portion  of  the  parachute 
payment  that  is  established  as  reasonable 
compensation  ($300,000)  is  first  reduced  by 
the  portion  of  the  disqualified  individual's 
base  amount  that  is  allocated  to  the 
parachute  payment  ($100,000),  and  the 
remainder  ($200,000)  then  reduces  the  excess 
parachute  payment.  Thus,  in  this  case,  the 
excess  parachute  payment  of  $500,000  is. 
reduced  by  $200,000  of  reasonable 
compensafion. 
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compensation  for  personal  services  to  be 
rendered  on  or  after  the  date  of  a  change 
in  ownership  or  control? 

A-42:  (a)  Yes,  if  pa)Tnents  are  made 
or  to  be  made  to  (or  on  behalf  of)  a 
disqualified  individual  for  personal 
services  to  be  rendered  on  or  after  the 
date  of  a  change  in  ownership  or 
control,  a  showing  of  the  following 
generally  is  considered  to  be  clear  and 
convincing  evidence  that  the  payments 
are  reasonable  compensation  for 
services  to  be  rendered  on  or  after  the 
date  of  the  change  in  ownership  or 
control — 

(1)  The  payments  were  made  or  are  to 
be  made  only  for  the  period  the 
individual  actually  performs  such 
personal  services;  and 

(2)  If  the  individual's  duties  and 
responsibilities  are  substantially  the 
same  after  the  change  in  ownership  or 
control,  the  individual's  annual 
compensation  for  such  services  is  not 
significantly  greater  than  such 
individual's  aimual  compensation  prior 
to  the  change  in  ownership  or  control, 
apart  from  normal  increases  attributable 
to  increased  responsibilities  or  cost  of 
living  adjustments.  If  the  scope  of  the 
individual's  duties  and  responsibilities 
are  not  substantially  the  same,  the 
annual  compensation  after  the  change  is 
not  significantly  greater  than  the  annual 
compensation  customarily  paid  by  the 
employer  or  by  comparable  employers 
to  persons  performing  comparable 
services.  However,  except  as  provided 
in  paragraph  (b)  and  (c)  of  this  A-42, 
such  clear  and  convincing  evidence  will 
not  exist  if  the  individual  does  not,  in 
fact,  perform  the  services  contemplated 
in  exchange  for  the  compensation. 

(b)  Generally,  an  agreement  under 
which  the  disqualified  individual  must 
refrain  from  performing  services  [e.g.,  a 
covenant  not  to  compete)  is  an 
agreement  for  the  performance  of 
personal  services  for  purposes  of  this 
A-42  to  the  extent  that  it  is 
demonstrated  by  clear  and  convincing 
evidence  that  the  agreement 
substantially  constrains  the  individual's 
ability  to  perform  services  and  there  is 
a  reasonable  likelihood  that  the 
agreement  will  be  enforced  against  the 
individual.  In  the  absence  of  clear  and 
convincing  evidence,  payments  under 
the  agreement  are  treated  as  severance 
payments  under  Q/A-44  of  this  section. 

fc)  If  the  employment  of  a  disqualified 
individual  is  involuntarily  terminated 
before  the  end  of  a  contract  term  and  the 
individual  is  paid  damages  for  breach  of 
contract,  a  showing  of  the  following 
factors  generally  is  considered  clear  and 
convincing  evidence  that  the  payment  is 
reasonable  compensation  for  personal 
services  to  be  rendered  on  or  after  the 


date  of  change  in  ownership  or 
control — 

(1)  The  contract  was  not  entered  into, 
amended,  or  renewed  in  contemplation 
of  the  change  in  ownership  or  control; 

(2)  The  compensation  the  individual 
would  have  received  under  the  contract 
would  have  qualified  as  reasonable 
compensation  under  section  162; 

(3)  The  damages  do  not  exceed  the 
present  value  (determined  as  of  the  date 
of  receipt)  of  the  compensation  the 
individual  would  have  received  under 
the  contract  if  the  individual  had 
continued  to  perform  services  for  the 
employer  until  the  end  of  the  contract 
term; 

(4)  The  damages  are  received  because 
cui  offer  to  provide  personal  services 
was  made  by  the  disqualified  individual 
but  was  rejected  by  the  employer 
(including  involuntary  termination  or 
constructive  discharge);  and 

(5)  The  damages  are  reduced  by 
mitigation.  Mitigation  will  be  treated  as 
occurring  when  such  damages  are 
reduced  (or  any  payment  of  such 
damages  is  returned)  to  the  extent  of  the 
disqualified  individual's  earned  income 
(within  the  meaning  of  section 
911(d)(2)(A))  during  the  remainder  of 
the  period  in  which  the  contract  would 
have  been  in  effect.  See  Q/A-44  of  this 
section  for  rules  regarding  damages  for 

a  failure  to  make  severance  payments. 

(d)  The  following  examples  illustrate 
the  principles  of  this  A-42: 

Example  I.  A,  a  disqualified  individual, 
has  a  three-year  employment  contract  with 
Corporation  M.  a  publicly  traded  corporation. 
Under  this  contract,  A  is  to  receive  a  salary 
for  $100,000  for  the  first  year  of  the  contract 
and.  for  each  succeeding  year,  an  annual 
salary  that  is  10  percent  higher  than  the  prior 
year's  salary.  During  the  third  year  of  the 
contract,  Corporation  N  acquires  all  the  stock 
of  Corporation  M.  Prior  to  the  change  in 
ownership.  Corporation  N  arranges  to  retain 
A's  services  by  entering  into  an  employment 
contract  with  A  that  is  essentially  the  same 
as  A's  contract  with  Corporation  M.  Under 
the  new  contract,  Corporation  N  is  to  fulfill 
Corporation  M's  obligations  for  the  third  year 
of  the  old  contract,  and,  for  each  of  the 
succeeding  years,  pay  A  an  annual  salary  that 
is  10  percent  higher  than  A's  prior  year's 
salary.  Amounts  are  payable  under  the  new 
contract  only  for  the  portion  of  the  contract 
term  during  which  A  remains  employed  by 
Corporation  N.  A  showing  of  the  facts 
described  above  (and  in  the  absence  of 
contradictory  evidence)  is  regarded  as  clear 
and  convincing  evidence  that  all  payments 
under  the  new  contract  are  reasonable 
compensation  for  personal  services  to  be 
rendered  on  or  after  the  date  of  the  change 
in  ownership.  Therefore,  the  payments  under 
this  agreement  are  exempt  from  the 
definition  o{  parachute  payment  pursuant  to 
Q/A-9  of  this  section. 

Example  2.  Assume  the  same  facts  as  in 
Example  t,  except  that  A  does  not  perform 
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the  services  described  in  the  new  contract, 
but  receives  payment  under  the  new  contract. 
Because  services  were  not  rendered  after  the 
change,  the  payments  under  this  contract  are 
not  exempt  from  the  definition  of  parachute 
payment  pursuant  to  Q/A-9  of  this  section. 

Example  3.  Assume  the  same  facts  as  in 
Example  1,  except  that  under  the  new 
contract  A  agrees  to  perform  consulting 
services  to  Corporation  N.  when  and  if 
Corporation  N  requires  A's  services.  Assume 
further  that  when  Corporation  N  does  not 
require  A's  services,  the  contract  provides 
that  A  must  no4  perform  services  for  any 
other  competing  company.  Corporation  N 
previously  enforced  similar  contracts  against 
former  employees  of  Corporation  N.  Because 
A  is  substantially  constrained  under  this 
contract  and  Corporation  N  is  reasonably 
likely  to  enforce  the  contract  against  A,  the 
agreement  is  an  agreement  for  the 
performance  of  services  under  paragraph  (b) 
of  this  A— 42.  Assuming  the  requirements  of 
paragraph  (a)  of  this  A-42  are  met  and  there 
is  cleeir  and  convincing  evidence  that  all 
payments  under  the  new  contract  are 
reasonable  compensation  for  personal 
services  to  be  rendered  on  or  after  the  date 
of  the  change  in  ownership,  the  payments 
under  this  contract  are  exempt  from  the 
definition  oi  pamchute  payment  pursuant  to 
Q/A-9  of  this  section. 

Example  4.  Assume  the  same  facts  as  in 
Example  1,  except  that  instead  of  agreeing 
not  to  compete  with  Corporation  N,  under 
the  new  agreement  A  agrees  not  to  disparage 
either  Corporation  M  or  Corporation  N. 
Because  the  nondisparagement  agreement 
does  not  substantially  constrain  A's  ability  to 
perform  services,  no  amount  of  the  payments 
under  this  contract  are  reasonable 
compensation  for  the  nondisparagement 
agreement. 

Example  5.  Assume  the  same  facts  as  in 
Example  1,  except  that  the  employment 
contract  with  Corporation  N  does  not  provide 
that  amounts  are  payable  under  the  contract 
only  for  the  portion  of  the  term  for  which  A 
remains  employed  by  Corporation  N.  Shortly 
after  the  change  in  ownership,  and  despite 
A's  request  to  remain  employed  by 
Corporation  N.  A's  employment  with 
Corporation  N  is  involuntarily  terminated. 
Shortly  thereafter.  A  obtains  employment 
with  Corporation  O.  A  commences  a  civil 
action  against  Corporation  N,  alleging  breach 
of  the  employment  contract.  In  settlement  of 
the  litigation.  A  receives  an  amount  equal  to 
the  present  value  of  the  compensation  A 
would  have  received  under  the  contract  with 
Corporation  N.  reduced  by  the  amount  of 
compensation  A  otherwise  receives  from 
Corporation  O  during  the  period  that  the 
contract  would  have  been  in  effect.  A 
showing  of  the  facts  described  above  (and  in 
the  absence  of  contradictory  evidence)  is 
regarded  as  clear  and  convincing  evidence 
that  the  amount  A  receives  as  damages  is 
reasonable  compensation  for  personal 
services  to  be  rendered  on  or  after  the  date 
of  the  change  in  ownership.  Therefore,  the 
amount  received  by  A  is  exempt  from  the 
definition  of  parachute  payment  pursuant  to 
Q/A-9  of  this  section. 

Q— 43;  Is  any  particular  type  of 
payment  generally  considered 


reasonable  compensation  for  personal 
services  actually  rendered  before  the 
date  of  a  change  in  ownership  or 
control? 

A— 43:  Yes,  payments  of  compensation 
earned  before  the  date  of  a  change  in 
ov«iership  or  control  generally  are 
considered  reasonable  compensation  for 
personal  services  actually  rendered 
before  the  date  of  a  change  in  ownership 
or  control  if  they  qualify  as  reasonable 
compensation  imder  section  162. 

Q-44:  May  severance  payments  be 
treated  as  reasonable  compensation? 

A-44:  (a)  No,  severance  payments  are 
not  treated  as  reasonable  compensation 
for  personal  services  actually  rendered 
before,  or  to  be  rendered  on  or  after,  the 
date  of  a  change  in  ownership  or 
control.  Moreover,  any  damages  paid  for 
a  failure  to  make  severance  payments 
are  not  treated  as  reasonable 
compensation  for  personal  services 
actually  rendered  before,  or  to  be 
rendered  on  or  after,  the  date  of  such 
change.  For  purposes  of  this  section,  the 
term  severance  payment  means  any 
payment  that  is  made  to  (or  for  the 
benefit  of)  a  disqualified  individual  on 
account  of  the  termination  of  such 
individual's  employment  prior  to  the 
end  of  a  contract  term,  but  does  not 
include  any  payment  that  otherwise 
would  be  made  to  (or  for  the  benefit  of) 
such  individual  on  the  termination  of 
such  individual's  employment, 
whenever  occurring. 

(b)  The  following  example  illustrates 
the  principles  of  this  A-44: 

Example.  A,  a  disqualified  individual,  has 
a  three-year  employment  contract  with 
Corporation  X.  Under  the  contract,  A  will 
receive  a  salary  of  $200,000  for  the  first  year 
of  the  contract,  and  for  each  succeeding  year. 
an  annual  salary  that  is  $100,000  higher  than 
the  previous  year.  In  the  event  of  A's 
termination  of  employment  following  a 
change  in  ownership  or  control,  the  contract 
provides  that  A  will  receive  the  remaining 
salary  due  under  the  employment  contract. 
At  the  beginning  of  the  second  year  of  the 
contract.  Corporation  Y  acquires  all  of  the 
stock  of  Corporation  X,  A's  employment  is 
terminated,  and  A  receives  $700,000  . 
($300,000  for  the  second  year  of  the  contract 
plus  $400,000  for  the  third  year  of  the 
contract)  representing  the  remaining  salary 
due  under  the  employment  contract.  Because 
the  $700,000  payment  is  treated  as  a 
severance  payment,  it  is  not  reasonable 
compensation  for  personal  services  on  or 
after  the  date  of  the  change  in  ownership  or 
control.  Thus,  the  full  amount  of  the 
$700,000  is  a  parachute  payment. 

Miscellaneous  Rules 

Q-45:  How  is  the  term  corporation 
defined? 

A— 45:  For  purposes  of  this  section, 
the  term  corporation  has  the  meaning 
prescribed  by  section  7701(a)(3)  and 


§301.7701-2(b)  of  this  Chapter.  For 
example,  a  corporation,  for  purposes  of 
this  section,  includes  a  publicly  traded 
partnership  treated  as  a  corporation 
under  section  7704(a);  an  entity 
described  in  §  301.7701-3(c)(lj(v)(A)  of 
this  Chapter;  a  real  estate  investment 
trust  under  section  856(a);  a  corporation 
that  has  mutual  or  cooperative  (rather 
than  stock)  ownership,  such  as  a  mutual 
insurance  company,  a  mutual  savings 
bank,  or  a  cooperative  bank  (as  defined 
in  section  7701(a)(32)),  and  a  foreign 
corporation  as  defined  under  section 
7701(a)(5). 

Q-46:  How  is  an  affiliated  group 
treated? 

A-46:  For  purposes  of  this  section, 
and  except  as  otherwise  provided  in  this 
section,  all  members  of  the  same 
affiliated  group  (as  defined  in  section 
1504,  determined  without  regard  to 
section  1504(b))  are  treated  as  one 
corporation.  Rules  affected  by  this 
treatment  of  an  affiliated  group  include 
(but  are  not  limited  to)  rules  relating  to 
exempt  payments  of  certain 
corporations  (Q/A-6,  Q/A-7  of  this 
section  (except  as  provided  therein)), 
payor  of  parachute  payments  (Q/A-10 
of  this  section),  disqualified  individuals 
(Q/A-15  through  Q/A-21  of  this  section 
(except  as  provided  therein)),  rebuttal  of 
the  presumption  that  payments  are 
contingent  on  a  change  (Q/A-26  of  this 
section  (except  as  provide  therein)), 
change  in  ownership  or  control  (Q/A- 
27,  28,  and  29  of  this  section),  and 
reasonable  compensation  (Q/A-42,  43, 
and  44  of  this  section). 

Effective  Date 

Q-47:  What  is  the  general  effective 
date  of  section  280G? 

A-47:  (a)  Generally,  section  280G 
applies  to  payments  under  agreements 
entered  into  or  renewed  after  June  14, 
1984.  Any  agreement  that  is  entered  into 
before  June  15,  1984,  and  is  renewed 
after  June  14,  1984,  is  treated  as  a  new 
contract  entered  into  on  the  day  the 
renewal  takes  effect. 

(b)  For  purposes  of  paragraph  (a)  of 
this  A— 47,  a  contract  that  is  terminable 
or  cancellable  unconditionally  at  will  by 
either  party  to  the  contract  without  the 
consent  of  the  other,  or  by  both  parties 
to  the  contract,  is  treated  as  a  new 
contract  entered  into  on  the  date  any 
such  termination  or  cancellation,  if 
made,  would  be  effective.  However,  a 
contract  is  not  treated  as  so  terminable 
or  cancellable  if  it  can  be  terminated  or 
cancelled  only  by  terminating  the 
employment  relationship  or 
independent  contractor  relationship  of 
the  disqualified  individual. 

(c)  Section  280G  applies  to  payments 
under  a  contract  entered  into  on  or 
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before  June    4.  1984,  if  the  contract  is 
amended  or  supplemented  after  June  14. 
1984.  in  sigr  ificant  relevant  respect.  For 
this  purpose ,  a  supplement  to  a  contract 
is  defined  as  a  new  contract  entered  into 
after  June  14,  1984,  that  affects  the 
trigger,  amount,  or  time  of  receipt  of  a 
payment  un(  er  an  existing  contract. 

(d)(1)  Exc(  pt  as  otherwise  provided  in 
paragraph  (e  of  this  A-47,  a  contract  is 
considered  t  >  be  amended  or 
supplements  d  in  significant  relevant 
respect  if  pn  visions  for  payments 
contingent  o  i  a  change  in  ownership  or 
control  (parachute  provisions),  or 
provisions  ir  the  nature  of  parachute 
provisions,  a  re  added  to  the  contract,  or 
are  amended  or  supplemented  to 
provide  sign  ficant  additional  benefits 
to  the  disqua  ified  individual.  Thus,  for 
example,  a  ci  intract  generally  is  treated 
as  amended  (  r  supplemented  in 
significant  re  evant  respect  if  it  is 
amended  or  ;  upplemented — 
(i)  To  add  ( ir  modify,  to  the 
disqualified  individual's  benefit,  a 
change  m  ownership  or  control  trigger; 
(ii)  To  incr  !ase  amounts  payable  that 
are  continger  t  on  a  change  in  ownership 
or  control  (or  where  payment  is  to  be 
made  under  <  formula,  to  modify  the 
formula  to  th ;  disquahfied  individual's 
advantage);  o  ■ 

(iii)  To  ace  slerate,  in  the  event  of  a 
change  in  ow  nership  or  control,  the 
payment  of  a;  nounts  otherwise  payable 
at  a  later  date 

(2)  For  pur  )oses  of  paragraph  (a)  of 
this  A—47.  a  {  ayment  is  not  treated  as 
being  acceler  ited  in  the  event  of  a 
change  in  ow  lership  or  control  if  the 
acceleration  c  oes  not  increase  the 
present  value  of  the  payment. 

(e)  A  contTJ  ct  entered  into  on  or 
before  June  1' :,  1984,  is  not  treated  as 
amended  or  s  ipplemented  in  significant 
relevant  respt  ct  merely  by  reason  of 
normal  adjust  ments  in  the  terms  of 
employment  i  elationship  or 
independent  i  :ontractor  relationship  of 
the  disqualifii  sd  individual.  Whether  an 
adjustment  ini  the  terms  of  such  a 
relationship  i:  considered  normal  for 
this  purpose  (  epends  on  all  of  the  facts 
and  circumstj  nces  of  the  particular 
case.  Relevani  factors  include,  but  are 
not  limited-to  the  following — 

(1)  The  lenj  th  of  time  between  the 
adjustment  ai  d  the  change  in 
ownership  or  control; 

(2)  The  exte  nt  to  which  the 
corporation,  a  i  the  time  of  the 
adjustment,  v  ewed  itself  as  a  likely 
takeover  cand  idate; 

(3)  A  compj  rison  of  the  adjustment 
with  historica  practices  of  the 
corporation; 

(4)  The  exte  at  of  overlap  between  the 
group  receivii  g  the  benefits  of  the 


adjustment  and  those  members  of  that 
group  who  are  the  beneficiaries  of  pre- 
June  15,  1984,  parachute  contracts;  and 

(5)  The  size  of  the  adjustment,  both  in 
absolute  terms  and  in  comparison  with 
the  benefits  provided  to  other  members 
of  the  group  receiving  the  benefits  of  the 
adjustment. 

Q-48"  What  is  the  effective  date  of 
this  section? 

A-48:  This  section  applies  to  any 
payments  that  are  contingent  on  a 
change  in  ownership  or  control  if  the 
change  in  ownership  or  control  occurs 
on  or  after  January  1,  2004. 
■  Paf  3.  In  §  602.101 ,  paragraph  (b)  is 
amended  by  adding  an  entry  in  numer- 
ical order  to  the  table  to  read  as  follows: 

§602.101     0MB  Control  numbers. 


(b) 


CFR  part  or  section 

whf  re  identified  and 

described 


Current  0MB  con- 
trol No. 


1.280G-1 


1545-1851 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  14,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  03-19274  Filed  8-1-03;  8:45  am] 
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Arbitrage  and  Private  Activity 
Restrictions  Applicable  to  Tax-exempt 
Bonds  Issued  by  State  and  Local 
Governments;  Investment-type 
Property  (prepayment);  Private  Loan 
(prepayment) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  on  the  arbitrage  and  private 
activity  restrictions  applicable  to  tax- 
exempt  bonds  issued  by  State  and  local 
governments.  These  regulations  affect 
issuers  of  tax-exempt  bonds  and  provide 
guidance  on  the  definitions  of 
investment-type  property  and  private 


loan  to  help  issuers  comply  with  the 
arbitrage  and  private  activity 
restrictions. 

DATES:  Effective  Date:  These  regulations 
are  effective  October  3,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  1.141-15{b)(3)  and 
1.148-ll(j)  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Johaiana  Som  de  Cerff  (202)  622-3980 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 


Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
sections  141  and  148  of  the  Internal 
Revenue  Code  by  providing  rules  for 
determining  whether  a  prepayment  for 
property  or  services  results  in  a  private 
loan  or  investment-type  property  (the 
final  regulations).  On  April  17,  2002,  the 
IRS  published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (REG- 
113526-98;  REG-1 05369-00)  (67  FR 
18835)  (the  proposed  regulations).  The 
proposed  regulations  modify  §§  1.141- 
5(c)(2)  and  1.148-l{e)  of  the  Income  Tax 
Regulations  to  establish  which 
prepayments  for  property  or  services 
give  rise  to  a  private  loan  under  section 
141(c)  or  investment-type  property 
under  section  148(b)(2)(D).  On 
September  25,  2002,  the  IRS  held  a 
public  hearing  on  the  proposed- 
regulations.  Written  comments 
responding  to  the  proposed  regulations 
were  also  received.  After  consideration 
of  all  the  comments,  the  proposed 
regulations  are  adopted  as  amended  by 
this  Treasury  decision.  The  revisions  are 
discussed  below. 

Explanation  of  Provisions 

/.  Investment-type  Property 

A.  Existing  Regulations 

The  existing  regulations,  at  §  1.148- 
1(e)(2),  contain  rules  for  determining 
when  a  prepayment  for  property  or 
services  results  in  investment-type 
property.  Under  that  provision,  a 
prepayment  generally  gives  rise  to 
investment-type  property  if  a  principal 
purpose  for  prepaying  is  to  receive  an 
investment  return  from  the  time  the 
prepayment  is  made  until  the  time 
payment  otherwise  would  be  made. 
However,  a  prepayment  does  not  give 
rise  to  investment-type  property  imder 
the  existing  regulations  if  (1)  it  is  made 
for  a  substantial  business  purpose  other 
than  investment  retiun  and  the  issuer 
has  no  commercially  reasonable 
alternative  to  the  prepayment  (the 
business  purpose  exception);  or  (2) 
prepayments  on  substantially  the  same 
terms  are  made  by  a  substantial 
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percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing 
(the  customary  exception). 

B.  Business  Piurpose  Exception 

The  proposed  regulations  narrow  the 
scope  of  the  business  purpose 
exception.  Under  the  proposed 
regulations,  a  prepayment  meets  the 
business  purpose  exception  only  if  the 
primary  purpose  for  the  prepayment  is 
to  accomplish  one  or  mofre  substantial 
business  purposes  that  (1)  are  unrelated 
to  any  investment  return  based  on  the 
time  value  of  money  and  (2)  cannot  be 
accomplished  without  the  prepayment. 

Commentators  suggested  that  the 
business  purpose  exception  in  the 
proposed  regulations  would  have 
limited  usefulness  and  that  the  language 
in  the  existing  regulations  is  superior. 
However,  as  discussed  in  the  preamble 
to  the  proposed  regulations,  the 
business  purpose  exception  in  the 
existing  regulations  was  intended  to  be 
a  narrow  exception  and  has  raised 
difficult  interpretive  questions.  For 
example,  in  many  instances  it  may  be 
unclear  whether  the  alternatives 
available  to  the  issuer  are 
"commercially  reasonable."  The  IRS 
and  Treasury  Department  have 
considered  all  of  the  comments  relating 
to  the  business  purpose  exception  and 
have  concluded  that  a  standard  that 
considers  whether  one  or  more  business 
purposes  and/or  commercially 
reasonable  alternatives  exist  is  not  an 
administrable  test  for  determining 
whether  prepayments  give  rise  to 
investment-type  property.  Therefore, 
based  on  tax  administration 
considerations  and  the  broad  scope  of 
the  investment-type  property  concept, 
the  final  regulations  delete  the  business 
purpose  exception.  However,  the  final 
regulations  provide  that  the 
Commissioner  may,  by  published 
guidance,  set  forth  additional 
circumstances  in  which  a  prepayment 
does  not  give  rise  to  investment-type 
property. 

C.  Customary  Exception 

The  proposed  regulations  retain  the 
customary  exception  in  its  present  form. 
Commentators  expressed  concern  that 
the  customary  exception  may  be 
difficult  to  apply  in  some  cases.  They 
suggested  that  the  regulations  identify 
examples  of  prepayments  that  satisfy 
the  exception.  The  final  regulations 
retain  the  customary  exception  and 
indicate  that  it  generally  applies  based 
on  all  the  facts  and  circumstances.  In 
addition,  the  final  regulations  contain  a 
safe  harbor  under  which  a  prepayment 
is  deemed  to  satisfy  the  customary 


exception  if:  (1)  The  prepayment  is 
made  for  maintenance,  repair,  or  an 
extended  warranty  with  respect  to 
personal  property  (for  example, 
automobiles  or  electronic  equipment), 
or  updates  or  maintenance  or  support 
services  with  respect  to  computer 
software;  and  (2)  the  same  maintenance, 
repair,  extended  warranty,  updates  or 
maintenance  or  support  services,  as 
applicable,  are  regularly  provided  to 
nongovernmental  persons  on  the  same 
terms. 

D.  Certain  Prepayments  To  Acquire  a 
Supply  of  Natural  Gas  or  Electricity 

1 .  Prepayments  for  Natural  Gas 

The  proposed  regulations  add  an 
exception  to  the  definition  of 
investment-type  property  for  certain 
natural  gas  prepayments  that  are  made 
by  or  for  one  or  more  utilities  that  are 
owned  by  a  governmental  person,  as 
defined  in  §  1.141-l(b)  (for  example,  if 
a  joint  action  agency  acquires  a  natural 
gas  supply  for  one  or  more  municipal 
gas  or  electric  utilities).  The  exception 
applies  only  if  at  least  95  percent  of  the 
natural  gas  purchased  with  the 
prepayment  is  to  be  consumed  by  retail 
customers  in  the  service  area  of  a 
municipal  gas  utility,  or  used  to 
produce  electricity  that  will  be 
furnished  to  retail  customers  that  a 
municipal  electric  utility  is  obligated  to 
serve  xmder  state  or  Federal  law  (the  use 
requirement).  For  this  purpose,  the 
service  area  of  a  municipal  gas  utility  is 
defined  as  (1)  any  area  throughout 
which  the  municipal  utility  provided  (at 
all  times  during  the  five-yeeir  period 
ending  on  the  issue  date)  gas 
transmission  or  distribution  service,  and 
any  area  that  is  contiguous  to  such  an 
area,  or  (2)  any  area  where  the 
municipal  utility  is  obligated  under 
state  or  Federal  law  to  provide  gas 
distribution  ser\'ices  as  provided  in 
such  law. 

Some  commentators  recommended 
that  the  95  percent  threshold  be  reduced 
to  85  percent.  These  commentators 
stated  that  various  factors  make  it 
difficult  for  municipal  gas  utilities  to 
determine  in  advance  the  precise 
quantity  of  gas  supplies  they  will  need 
to  serve  their  customers  during  a  given 
period.  These  factors  include  a  limited 
capability  to  store  gas  and  variations  in 
demand  due  to  circumstances  beyond 
the  utilities'  control,  such  as  economic 
conditions  and  the  weather.  In 
recognition  of  these  unique  factors,  the 
final  regulations  reduce  the  95  percent 
threshold  to  90  percent. 

Some  commentators  recommended 
that  the  use  requirement  apply  based  on 
the  issuer's  reasonable  expectations  as 


of  the  issue  date.  To  ensure  that  the 
prepaid  gas  is  consumed  by  retail 
customers  in  the  service  area  of  the 
municipal  utility,  the  final  regulations 
retain  the  requirement  that  the  prepaid 
gas  supply  actually  be  used  for  a 
qualifying  purpose. 

Some  commentators  suggested  that 
the  use  of  natural  gas  to  fuel  the 
transportation  of  the  prepaid  gas  supply 
on  a  pipeline  should  be  a  qualifying  use 
under  the  natural  gas  exception.  The 
final  regulations  adopt  this  comment. 
Under  the  final  regulations,  the  use  of 
gas  to  fuel  the  pipeline  transportation  of 
the  prepaid  gas  supply  is  a  qualifying 
use  and  is  not  pro-rated  based  on  the 
amount  of  qualified  and  nonqualified 
use  of  the  remaining  prepaid  gas. 

Commentators  indicated  that  most 
municipal  gas  and  electric  utilities  do 
not  have  an  obligation  to  serve  that 
arises  under  state  or  Federal  law.  These 
commentators  suggested  replacing  the 
"obligation  to  ser\'e"  requirement  for 
municipal  electric  utilities  with  a 
service  area  rule  that  is  similar  to  the 
rule  for  municipal  gas  utilities.  The  final 
regulations  adopt  this  comment. 
Commentators  also  recommended  that 
the  definition  of  ser\'ice  area  be 
expanded  to  include  any  area 
recognized  as  the  service  area  of  the 
municipal  utility  under  state  or  Federal 
law.  The  final  regulations  adopt  this 
comment. 

•Commentators  requested  clarification 
that  sales  to  governmental  persons  are 
qualifying  sales  under  the  use  test. 
Commentators  also  requested 
clarification  that  a  retail  customer  of  a 
municipal  utility  is  a  qualifying  end- 
user  even  if  the  prepavTnent  was  made 
by  or  for  another  municipal  utility.  The 
final  regulations  do  not  provide  that  all 
sales  to  governmental  persons,  or  to 
retail  customers  of  a  municipal  utility, 
are  qualifying  sales.  Rather,  the  final 
regulations  clarify  that,  in  the  case  of  a 
natural  gas  prepayment  by  or  for  one  or 
more  municipal  utilities  (each,  the 
issuing  municipal  utility),  the  use  of 
prepaid  gas  is  a  qualifying  use  if  the  gas 
is:  (1)  Furnished  to  retail  gas  customers 
of  the  issuing  municipal  utility  who  are 
located  in  the  natural  gas  service  area  of 
the  issuing  municipal  utility  (other  than 
sales  of  gas  to  produce  electricity  for 
sale);  (2)  used  by  the  issuing  municipal 
utility  to  produce  electricity  that  will  be 
furnished  to  retail  electric  customers  of 
the  issuing  municipal  utility  who  are 
located  in  the  electricity  service  area  of 
the  issuing  municipal  utility;  (3)  used 
by  the  issuing  municipal  utility  to 
produce  electricity  that  will  be  sold  to 
a  municipal  utility  and  furnished  to 
retail  electric  customers  of  the 
purchaser  who  are  located  in  the 
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commercially  reasonable  terms,  and  that 
electric  power  prepayment  transactions 
are  necessary  to  obtain  a  guaranteed 
supply  of  electric  power  on  favorable 
terms  in  light  of  restructuring. 

The  final  regulations  add  an 
exception  to  the  definition  of 
investment-type  property  for  certain 
electricity  prepayments  that  are  made 
by  or  for  one  or  more  municipal  utilities 
(for  example,  if  a  joint  action  agency 
acquires  electricity  for  one  or  more 
municipal  electric  utilities).  The 
exception  applies  only  if  at  least  90 
percent  of  the  prepaid  electricity 
financed  by  the  issue  is  used  for  a 
qualifying  use.  For  this  purpose, 
electricity  is  used  for  a  qualifying  use  if 
it  is  to  be:  (1)  Furnished  to  retail  electric 
customers  of  the  issuing  municipal 
utility  who  are  located  in  the  electricity 
service  area  of  the  issuing  municipal 
utility;  or  (2)  sold  to  a  municipal  utility 
and  furnished  to  retail  electric 
customers  of  the  purchaser  who  are 
located  in  the  electricity  service  area  of 
the  purchaser. 

3.  Remedial  Actions 

The  preamble  to  the  proposed 
regulations  states  that  issuers  may  apply 
principles  similar  to  the  rules  of 
§  1.141-12  to  cure  a  violation  of  the  use 
requirement.  Commentators  requested 
clarification  regarding  which  remedies 
under  §  1.141-12  are  available  for  this 
purpose.  The  final  regulations  provide 
that  issuers  may  apply  principles 
similar  to  the  rules  of  §  1.141-12  to  cure 
a  violation  of  the  90  percent  use 
requirement,  and  that  the  "redemption 
or  defeasance"  remedy  in  §  1.141-12(d) 
and  the  "alternative  use  of  disposition 
proceeds"  remedy  in  §  1.141-12(e)  are 
available  for  this  purpose. 

Some  commentators  requested 
clarification  of  the  amount  of 
nonqualified  bonds  that  must  be 
redeemed  or  defeased  under  the 
"redemption  or  defeasance"  remedy. 
Under  the  final  regulations,  the  amount 
of  nonqualified  bonds  is  determined  in 
the  same  manner  as  for  output  contracts 
taken  into  account  under  the  private 
business  tests,  including  the  principles 
of  §  1.141-7(d),  treating  nonqualified 
sales  of  gas  or  electricity  as  satisfying 
the  benefits  and  burdens  test  under 
§  1.141-7(c)(l).  Commentators  also 
suggested  that  the  definition  of 
"nonqualified  bonds"  under  §  1.141-12 
may  require  excessive  amounts  of  bonds 
to  be  retired.  The  IRS  and  Treasury 
Department  are  considering  this 
comment  in  connection  with  possible 
amendments  to  §  1.141-12. 


4.  Commodity  Swap  Contracts 

The  proposed  regulations  provide  that 
a  transaction  will  not  fail  to  qualify  for 
the  natural  gas  exception  by  reason  of 
any  commodity  swap  contract  that  may 
be  entered  into  between  the  issuer  and 
an  unrelated  party  (other  than  the  gas 
supplier),  or  between  the  gas  supplier 
and  an  unrelated  party  (other  than  the 
issuer),  so  long  as  each  swap  contract  is 
an  independent  contract.  For  this 
purpose,  the  proposed  regulations 
provide  that  a  swap  contract  is  an 
independent  contract  if  the  obligation  of 
each  party  to  perform  under  the  swap 
contract  is  not  dependent  on 
performance  by  any  person  (other  than 
the  other  party  to  the  swap  contract) 
under  another  contract  (for  example,  a 
gas  supply  contract  or  another  swap 
contract).  Notice  2002-52  (2002-30 
l.R.B.  187),  provides  that  a  natural  gas 
commodity  swap  contract  will  not  fail 
to  be  jm  independent  contract  solely 
because  the  swap  contract  may 
terminate  in  the  event  of  a  failure  of  a 
gas  supplier  to  deliver  gas  for  which  the 
swap  contract  is  a  hedge. 

Commentators  generally  agreed  with 
the  provision  on  swap  contracts  in  the 
proposed  regulations,  as  modified  by 
Notice  2002-52.  The  final  regulations 
retain  the  provision  on  commodity  swap 
contracts  for  natural  gas  prepayments, 
as  modified  by  Notice  2002-52,  and 
expand  it  to  apply  to  electricity 
prepayments. 

E.  De  Minimis  Prepayments 

The  proposed  regulations  add  an 
exception  for  prepayments  made  within 
90  days  of  the  date  of  delivery  of  all  the 
property  or  services  to  which  the 
prepayment  relates.  Commentators 
recommended  that  the  exception  apply 
based  on  reasonable  expectations.  The 
final  regulations  adopt  this  comment. 
This  change  to  a  reasonable 
expectations  standard  is  intended  to 
permit  a  prepayment  to  qualify  for  the 
de  minimis  exception  even  if  an 
unexpected  event  beyond  the  control  of 
the  issuer  causes  delivery  of  the 
property  or  services  to  be  delayed 
beyond  the  90-day  period.  The 
reasonable  expectations  standard  does 
not,  however,  apply  to  any  change  to  the 
terms  of  the  prepayment  other  than  an 
unexpected  delay  in  delivery. 

//.  Private  Loans 

The  existing  regulations,  at  §  1.1 41- 
5(c)(2)(ii),  provide  rules  for  determining 
whether  a  prepayment  for  property  or 
services  is  treated  as  a  loan  for  purposes 
of  the  private  loan  financing  test.  The 
existing  regulations  for  private  loans  are 
similar  to  the  existing  regulations  in 
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§  1.148-1  (e)(2)  for  determining  whether 
a  prepayment  gives  rise  to  investment- 
type  property,  except  that  the  private 
loan  regulations  focus  on  whether  the 
prepayment  provides  a  benefit  of  tax- 
exempt  financing  to  the  seller.  The  final 
regulations  amend  the  private  loan 
provisions  of  §  1.141-5(c)(2)  to  conform 
to  the  amendments  to  the  definition  of 
investment-type  property  in  the  final 
regulations. 

///.  Tables  of  Contents 

The  final  regulations  amend  the  tables 
ofcontents  in  §§1.141-0  and  1.148-0  to 
reflect  the  final  regulations  and  certain 
previously  issued  regulations  under 
sections  141  and  148. 

Efifective  Dates 

The  final  regulations  apply  to  bonds 
sold  on  or  after  October  3,  2003.  In 
addition,  issuers  may  apply  the  final 
regulations  to  bonds  sold  before  October 
3,  2003  that  are  subject  to  §§  1.141-5 
and  1.148-1. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procediue 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
rule  does  not  impose  a  collection  of 
information  on  small  entities,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Rebecca  L.  Harrigal  and 
Johaima  Som  de  Cerff,  Office  of  Chief 
Counsel  (TE/GE),  IRS,  and  Stephen  J. 
Watson,  Office  of  Tax  Policy,  Treasury 
Department.  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 


■  Par.  2.  Section  1.141-0  is  amended  by 
revising  the  entry  for  §  1.141-15(b)  to 
read  as  follows: 

§  1 .1 41  -0    Table  of  contents. 


§1.141-15    Effective  dates. 

(b)  Effective  dates. 

(1)  In  general. 

(2)  Certain  short-term  arrangements. 

(3)  Certain  prepayments. 

***** 

■  Par.  3.  In  §  1.141-5,  paragraph  (c)(2)(ii) 
is  revised  and  paragraphs  (c)(2)(iii)  and 
(c)(2)(iv)  are  added  to  read  as  follows: 

§  1 .1 41  -5    Private  loan  financing  test. 

***** 

(c)  *   *   * 
"(2)*   *    * 

(ii)  Certain  prepayments  treated  as 
loans.  Except  as  otherwise  provided,  a 
prepayment  for  property  or  services, 
including  a  prepayment  for  property  or 
services  that  is  made  after  the  date  that 
the  contract  to  buy  the  property  or 
services  is  entered  into,  is  treated  as  a 
loan  for  purposes  of  the  private  loan 
financing  test  if  a  principal  purpose  for 
prepaying  is  to  provide  a  benefit  of  tax- 
exempt  financing  to  the  seller.  A 
prepayment  is  not  treated  as  a  loan  for 
purposes  of  the  private  loan  financing 
test  if— 

(A)  Prepayments  on  substantially  the 
same  terms  are  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing; 

(B)  The  prepayment  is  made  within 
90  days  of  the  reasonably  expected  date 
of  delivery  to  the  issuer  of  all  of  the 
property  or  services  for  which  the 
prepayment  is  made;  or 

(C)  The  prepayment  meets  the 
requirements  of  §  1.148-l(e)(2)(iii)(A)  or 
(B)  (relating  to  certain  prepayments  to 
acquire  a  supply  of  natural  gas  or 
electricity). 

(iii)  Customary  prepayments.  The 
determination  of  whether  a  prepayment 
satisfies  paragraph  (c)(2)(ii)(A)  of  this 
section  is  generally  made  based  on  all 
the  facts  and  circumstances.  In  addition, 
a  prepayment  is  deemed  to  satisfy 
paragraph  {c)(2)(ii)(A)  of  this  section 
if— 

(A)  The  prepayment  is  made  for — 

(1)  Maintenance,  repair,  or  an 
extended  warranty  with  respect  to 
personal  property  (for  example, 
automobiles  or  electronic  equipment); 
or 

(2)  Updates  or  maintenance  or 
support  services  with  respect  to 
computer  software;  and 

(B)  The  same  maintenance,  repair, 
extended  wairanty,  updates  or 


maintenance  or  support  services,  as 
applicable,  are  regularly  provided  to 
nongovernmental  persons  on  the  same 
terms. 

(iv)  Additional  prepayments  as 
permitted  by  the  Commissioner.  The 
Commissioner  may,  by  published 
guidance,  set  forth  additional 
circumstances  in  which  a  prepayment  is 
not  treated  as  a  loan  for  purposes  of  the 
private  loan  financing  test. 
***** 

■  Par.  4.  Section  1.141-15  is  amended  by 
adding  paragraph  (b)(3)  to  read  as  fol- 
lows:        ^ 

§  1 .1 41  -1 5    Effective  dates. 

*****  ^        * 

(b)  *  *  * 

(3)  Certain  prepayments.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  paragraphs  (c)(2)(ii).  (c)(2)(iii) 
and  (c)(2)(iv)  of  §  1.141-5  apply  to 
bonds  sold  on  or  after  October  3,  2003. 
Issuers  may  apply  paragraphs  (c)(2)(ii), 
(c)(2)(iii)  and  (c){2)(iv)  of  §  1.141-5.  in 
whole  but  not  in  part,  to  bonds  sold 
before  October  3,  2003  that  are  subject 
to  §1.141-5. 

■  Par.  5.  Section  1.148-0  is  amended  by: 

■  1 .  Adding  entries  in  paragraph  (c)  for 
§  1.148-1,  paragraphs  (e)(1)  through 
{e)(3).  -       - 

■  2.  Adding  entries  in  paragraph  (c)  for 
§1.148-11,  paragraphs  (b)(4),  (h),  (i)  and 

(i)- 

The  additions  read  as  follows: 

§  1 .148-0    Scope  and  table  of  contents. 

***** 

(c)  Table  ofcontents. 

***** 

§1.1 48-1     Definitions  and  elections. 

***** 

(e)  *  *  * 

(1)  In  general. 

(2)  Prepayments. 

(3)  Certain  hedges. 


§1.1 48-1 1     Effective  dates. 

(b)  *  *  * 

(4)  No  elective  retroactive  application  for 
safe  harbor  for  establishing  fair  market  value 
for  guaranteed  investment  contracts  and 
-investments  purchased  for  a  yield  restricted 
defeasance  escrow. 
*         *         *         *         *     , 

(h)  Safe  harbor  for  establishing  fair  market 
value  for  guaranteed  investment  contracts 
and  investments  purchased  for  a  yield 
restricted  defeasance  escrow. 

(i)  Special  rule  for  investments  purchased 
for  a  yield  restricted  defeasance  escrow. 

(j)  Certain  prepayments. 
■  Par.  6.  In  §  1.148-1,  paragraphs  (e)(1) 
and  (2)  are  revised  to  read  as  follows: 

§  1 .148-1     Definitions  and  elections. 
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(e)  Investment-type  property— {1)  In 
general.  Invefctment-type  property 
includes  any  property,  other  than 
property  described  in  section 
148(b)(2){A).|(B),  (C)  or  (E).  that  is  held 
.  principally  as  a  passive  vehicle  for  the 
production  of  income.  For  this  purpose, 
production  of  income  includes  any 
benefit  based  on  the  time  value  of 
money. 

(2)  Prepay!  wnts — (i)  In  general — (A) 
Generally.  £>  cept  as  otherwise  provided 
in  this  paragraph  (e)(2),  a  prepayment 
for  property  c  r  services,  including  a 
prepayment  1  ar  property  or  services  that 
is  made  after  Lhe  date  that  the  contract 
to  buy  the  pr(  iperty  or  services  is 
entered  into,  dso  gives  rise  to 
Lnvestment-t)  pe  property  if  a  principal 
purpose  for  p  'epaying  is  to  receive  an 
investment  re  turn  from  the  time  the 
prepayment  i ;  made  until  the  time 
payment  othe  rwise  would  be  made.  A 
prepayment  c  oes  not  give  rise  to 
investment-tv  pe  property  if — 

(1)  Prepaynients  on  suostantially  the 
same  terms  ai  e  made  by  a  substantial 
percentage  of  persons  who_are  similarly 
situated  to  th(  issuer  but  who  are  not 
beneficiaries  ( )f  tax-exempt  financing; 

(2)  The  pre]  tayment  is  made  within  90 
days  of  the  re  isonably  expected  date  of 
delivery  to  th( !  issuer  of  all  of  the 
property  or  se  rvices  for  which  the 
prepayment  i;  made;  or 

[3]  The  pre{  ayment  meets  the 
requirements  )f  paragraph  (e)(2){iii)(A) 
or  (B)  of  this  section. 

(B)  Exampit :  The  following  example 
illustrates  an  i  ipplication  of  this 
paragraph  (e)(  2)(i): 

Example.  Pre  Payment  after  contract  is 
executed.  In  19(  >8.  City  A  enters  into  a  ten- 
year  contract  wi  th  Company  Y.  Under  the 
contract.  Comp.  ny  Y  is  to  provide  services  to 
City  A  over  the  erm  of  the  contract  and  in 
return  City  A  w  11  pay  Company  Y  for  its 
services  as  they  are  provided.  In  2004.  City 
A  issues  bonds  o  finance  a  lump  sum 
payment  to  Con  pany  Y  in  satisfaction  of  City 
A's  obligation  tc  pay  for  Company  Y's 
services  to  be  pi  Dvided  over  the  remaining 
term  of  the  cont  act.  The  use  of  bond 
proceeds  to  mai  e  the  lump  sum  payment 
constitutes  a  prs  payment  for  services  under 
paragraph  (e)(2)  i)  of  this  section,  even 
though  the  payr  lent  is  made  after  the  date 
that  the  contract  is  executed. 

(ii)  Customary  prepayments.  The 
determination  of  whether  a  prepayment 
satisfies  paragraph  (e)(2)(i)(A)(I)  of  this 
section  is  gene  rally  made  based  on  all 
the  facts  and  c  rcumstances.  In  addition, 
a  prepayment  s  deemed  to  satisfy 
paragraph  (e)(;  )(i)(A)(i)  of  this  section 
if— 
(A)  The  pref  ayment  is  made  for — 
(2)  Maintenance,  repair,  or  an 
extended  warn  mty  with  respect  to 
personal  property  (for  example. 


automobiles  or  electronic  equipment); 
or 

(2)  Updates  or  maintenance  or    . 
support  services  with  respect  to 
computer  software;  and 

(B)  The  same  maintenance,  repair, 
extended  warranty,  updates  or 
maintenance  or  support  services,  as 
applicable,  are  regularly  provided  to 
nongovernmental  persons  on  the  same 
terms. 

(iii)  Certain  prepayijients  to  acquire  a 
supply  of  natural  gas  or  electricity— (A) 
Natural  gas  prepayments.  A  prepayment 
meets  the  requirements  of  this 
paragraph  (e)(2)(iii)(A)  if— 

(i)  It  is  made  by  or  for  one  or  more 
utilities  that  are  owned  by  a 
governmental  person,  as  defined  in 
§  1.141-l(b)  (each  of  which  is  referred 
to  in  this  paragraph  (e)(2)(iii)(A)  as  the 
issuing  municipal  utility),  to  purchase  a 
supply  of  natural  gas;  and 

(2)  At  least  90  percent  of  the  prepaid 
natural  gas  financed  by  the  issue  is  used 
for  a  qualifying  use.  Natiual  gas  is  used 
for  a  qualifying  use  if  it  is  to  be — 

(i)  Furnished  to  retail  gas  customers  of 
the  issuing  municipal  utility  who  are 
located  in  the  natural  gas  service  area  of 
the  issuing  municipal  utility,  provided, 
however,  that  gas  used  to  produce 
electricity  for  sale  shall  not  be  included 
under  this  paragraph  (e)(2)(iii)(A)(2)(i); 

(ii)  Used  by  the  issuing  municipal 
utility  to  produce  electricity  that  will  be 
furnished  to  retail  electric  customers  of 
the  issuing  municipal  utility  who  are 
located  in  the  electricity  service  area  of 
the  issuing  mimicipal  utility; 

[Hi)  Used  by  the  issuing  municipal 
utility  to  produce  electricity  that  will  be 
sold  to  a  utility  that  is  owned  by  a 
governmental  person  and  furnished  to 
retail  electric  customers  of  the 
purchaser  who  are  located  in  the 
electricity  service  area  of  the  purchaser; 
(iV)  Sold  to  a  utility  that  is  owned  by 
a  governmental  person  if  the 
requirements  of  paragraph 
(e)(2)(iii)(A)(2)(i),  (ij)  or  (Hi)  of  this 
section  are  satisfied  by  the  purchaser 
(treating  the  purchaser  as  the  issuing 
municipal  utility);  or 

(v)  Used  to  fuel  the  pipeline 
transportation  of  the  prepaid  gas  supply 
acquired  in  accordance  with  this 
paragraph  (e)(2)(iii)(A). 

(B)  Electricity  prepayments.  A 
prepayment  meets  the  requirements  of 
this  paragraph  (e)(2)(iii)(B)  if— 

(1)  It  is  made  by  or  for  one  or  more 
utilities  that  are  owned  by  a 
goveriunental  person  (each  of  which  is 
referred  to  in  this  paragraph  (e)(2)(iii)(B) 
as  the  issuing  municipal  utility)  to 
pim;hase  a  supply  of  electricity;  and 

(2)  At  least  90  percent  of  the  prepaid 
electricity  financed  by  the  issue  is  used 


for  a  qualifying  use.  Electricity  is  used 
for  a  qualifying  use  if  it  is  to  be — 

(i)  Furnished  to  retail  electric 
customers  of  the  issuing  municipal 
utility  who  are  located  in  the  electricity 
service  area  of  the  issuing  municipal 
utility;  or 

[ii)  Sold  to  a  utility  that  is  owned  by 
a  goveriunental  person  and  furnished  to 
retail  electric  customers  of  the 
purchaser  who  are  located  in  the 
electricity  service  area  of  the  purchaser. 

(C)  Service  area.  For  purposes  of  this 
paragraph  (e)(2)(iii),  the  service  area  of 
a  utility  owned  by  a  governmental 
person  consists  of — 

[1)  Any  area  throughout  which  the 
utility  provided,  at  all  times  during  the 
5-year  period  ending  on  the  issue  date — 

(i)  In  the  case  of  a  natural  gas  utility, 
natural  gas  transmission  or  distribution 
service;  and 

[ii]  In  the  case  of  an  electric  utility, 
electricity  distribution  service;  and 

(2)  Any  area  recognized  as  the  service 
area  of  the  utility  under  state  or  Federal 
law. 

(D)  Retail  customer.  For  purposes  of 
this  paragraph  (e)(2)(iii),  a  retail 
customer  is  a  customer  that  purchases 
natural  gas  or  electricity,  as  applicable, 
other  than  for  resale. 

(E)  Commodity  swaps.  A  prepayment 
does  not  fail  to  meet  the  requirements 
of  this  paragraph  (e)(2)(iii)  by  reason  of 
any  commodity  swap  contract  that  may 
be  entered  into  between  the  issuer  and 
an  unrelated  party  (other  than  the  gas  or 
electricity  supplier),  or  between  the  gas 
or  electricity  supplier  and  an  unrelated 
party  (other  than  the  issuer),  so  long  as 
each  swap  contract  is  an  independent 
contract.  A  swap  contract  is  an 
independent  contract  if  the  obligation  of 
each  party  to  perform  under  the  swap 
contract  is  not  dependent  on 
performance  by  any  person  (other  than 
the  other  party  to  the  swap  contract) 
under  another  contract  (for  example,  a 
gas  or  electricity  supply  contract  or 
another  swap  contract);  provided, 
however,  that  a  commodity  swap 
contract  will  not  fail  to  be  an 
independent  contract  solely  because  the 
swap  contract  may  terminate  in  the 
event  of  a  failure  of  a  gas  or  electricity 
supplier  to  deliver  gas  or  electricity  for 
which  the  swap  contract  is  a  hedge. 

(F)  Remedial  action.  Issuers  may 
apply  principles  similar  to  the  rules  of 
§  1.141-12,  including  §  1.141-12(d) 
(relating  to  redemption  or  defeasance  of 
nonqualified  bonds)  and  §  1.141-12(e) 
(relating  to  alternative  use  of  disposition 
proceeds),  to  cure  a  violation  of 
paragraph  (e)(2)(iii)(A)(2)  or 
(e)(2)(iii)(B)(2)  of  this  section.  For  this 
purpose,  the  amount  of  nonqualified 
bonds  is  determined  in  the  same 
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manner  as  .for  output  contracts  taken 
into  account  under  the  private  business 
tests,  including  the  principles  of 
§  1.141-7(d),  treating  nonqualified  sales 
of  gas  or  electricity  under  this  paragraph 
(e)(2)(iii)  as  satisfying  the  benefits  and 
burdens  test  under  §  1.141-7(c)(l). 
(iv)  Additional  prepayments  as 
permitted  by  the  Commissioner.  The 
Commissioner  may,  by  published 
guidance,  set  forth  additional 
circumstances  in  which  a  prepayment 
does  not  give  rise  to  investment-type 
property. 
***** 

Par.  7.  Section  1.148-11  is  amended 
by  adding  paragraph  (j)  to  read  as 
follows: 

§  1 . 1 48-1 1     Effective  dates. 

***** 

(j)  Certain  prepayments.  Section 
1.148-l(e)(l)  and  (2)  apply  to  bonds 
sold  on  or  after  October  3,  2003.  Issuers 
may  apply  §  1.148-l(e)(l)  and  (2).  in 
whole  but  not  in  part,  to  bonds  sold 
before  October  3,  2003  that  are  subject 
to  §1.148-1. 

Dale  F.  Hart. 

Acting  Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  25,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary'  of  the  Treasury. 
|FR  Doc.  03-19644  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  591  and  592 

Rough  Diamonds  (Sierra  Leone  & 
Liberia)  Sanctions  Regulations;  Rough 
Diamonds  Control  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Interim  final  rule. 

summary:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  amending  and  issuing 
regulations  to  carry  out  the  purposes  of 
Executive  Order  13312  of  July  29,  2003, 
which  implemented  the  Clean  Diamond 
Trade  Act  and  the  Kimberley  Process 
Certification  Scheme  for  rough 
diamonds  and  amended  prior  Executive 
orders  that  served  as  the  bases  for 
restricting  or  prohibiting  the 
importation  into  the  United  States  of 
rough  diamonds  from  Sierra  Leone  or 
Liberia. 

DATES:  Effective  Date:  ]u\y  30,  2003. 


Comments:  Written  comments  must 
be  received  no  later  than  October  3, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  Records, 
ATTN:  Request  for  Comments,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW..  Washington,  DC  20220. 
Alternatively,  comments  may  be 
submitted  via  facsimile  to  the  Chief  of 
Records  at  202/622-1657  or  via  OFAC"s 
Web  site  (http://www.treas.gov/offices/ 
enforcement/ofac/comment.html). 
FOR  FURTHER  INFORMATION  CONTACT: 
OFAC's  Chief  of  Policy  Planning  and 
Program  Management,  tel.:  202/622- 
2500,  or  Chief  Counsel,  tel.:  202/622- 
2410. 

SUPPLEMENTARY  INFORMATION: 
Electronic  and  Facsimile  Availability 

This  file  is  available  for  download 
without  charge  in  ASCII  and  Adobe 
Acrobat  readable  (*.PDF)  formats  at 
GPO  Access.  GPO  Access  supports 
HTTP,  FTP,  and  Telnet  at 
fedbbs.access.gpo.gov.  It  may  also  be 
accessed  by  modem  dialup  at  202/512- 
1387  followed  by  typing  "/GO/FAC." 
Paper  copies  of  this  document  can  be 
obtained  by  calling  the  Government 
Printing  Office  at  202-512-1530. 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  download  from 
the  Office's  Internet  Home  Page  at: 
http://wwv,'.treas.gov/ofac  or  via  FTP  at 
ofacftp.treas.gov.  Facsimiles  of 
information  are  available  through  the 
Office's  24-hour  fax-on-demand  service: 
call  202/622-0077  using  a  fax  machine, 
a  fax  modem,  or  (within  the  United 
States)  a  touch-tone  telephone. 

Background 

On  July  29,  2003,  the  President  issued 
Executive  Order  13312,  taking  into 
account  enactment  of  the  Clean 
Diamond  Trade  Act  (Pub.  L.  108-19), 
which  implements  the  multilateral 
Kimberley  Process  Certification  Scheme 
for  rough  diamonds  (KPCS),  and  recent 
developments  in  Sierra  Leone  and 
Liberia.  The  Clean  Diamond  Trade  Act 
requires  the  President,  subject  to  certain 
waiver  authorities,  to  prohibit  the 
importation  into,  and  exportation  from, 
the  United  States  of  any  rough  diamond 
not  controlled  through  the  KPCS.  This 
means  shipments  of  rough  diamonds 
between  the  United  States  and  non- 
Participants  in  the  KPCS  generally  are 
prohibited,  and  shipments  between  the 
United  States  and  Participants  are 
permitted  only  if  they  are  handled  in  - 
accordance  with  the  standards, 
practices,  and  procedures  of  the  KPCS 


set  out  in  these  regulations.  Executive 
Order  13312  implemented  the  Clean 
Diamond  Trade  Act  and  the  KPCS  and 
amended  Executive  Orders  13194  and 
13213,  which  are  described  below. 

On  January  18,  2001.  the  President 
issued  Executive  Order  13194  (66  FR 
7389,  Jan.  23,  2001).  taking  into  account 
United  Nations  Security  Council 
Resolution  (UNSCR)  1306  of  July  5. 
2000.  This  order  declared  a  national 
emergency  in  response  to  the  role 
played  by  tJie  illicit  trade  in  diamonds 
in  fueling  conflict  and  human  rights 
violations  in  Sierra  Leone  (RUF)  and 
prohibited  the  importation  into  the 
United  States  of  rough  diamonds  from 
Sierra  Leone  that  were  not  controlled  by 
the  Government  of  Sierra  Leone  through 
its  Certificate  of  Origin  regime. 

On  May  22.  2001.  the  President  issued 
Executive  Order  13213  (66  FR  28829, 
May  24,  2001).  taking  into  account 
UNSCR  1343  of  March  7.  2001.  This 
order  expanded  the  scope  of  the 
national  emergency  declared  in 
Executive  Order  13194  to  respond  to, 
among  other  things,  the  Government  of 
Liberia's  complicity  in  the  illicit  trade 
in  rough  diamonds  through  Liberia. 
Executive  Order  13213  prohibited  the 
direct  or  indirect  importation  into  the 
United  States  of  all  rough  diamonds 
from  Liberia,  whether  or  not  such 
diamonds  originated  in  Liberia. 

The  United  Nations  Security  Council 
decided  to  allow  the  ban  against  the 
importation  of  rough  diamonds  from 
Sierra  Leone  without  a  certificate  of 
origin  to  expire  on  June  4,  2003,  taking 
into  account  the  Government  of  Sierra 
Leone's  increased  efforts  to  control  and 
manage  its  diamond  industry  and 
ensure  proper  control  over  diamond 
mining  areas,  as  well  as  the 
Government's  full  participation  in  the 
KPCS.  In  addition,  however,  on  May  6, 
2003,  the  Security  Council  renewed  for 
one  year  the  absolute  import  ban  on 
rough  diamonds  from  Liberia  based  on 
evidence  that  the  Government  of  Liberia 
continues  to  breach  the  measures 
imposed  by  UNSCR  1343  (2001). 

Executive  Order  13312  authorized  the 
Secretary  of  the  Treasury  to  promulgate 
rules  and  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of 
the  order.  To  implement  the  order,  the 
Office  of  Foreign  Assets  Control,  acting 
pursuant  to  delegated  authority,  is 
issuing  the  Rough  Diamonds  Control 
Regulations  and  revising  the  Rough 
Diamonds  (Sierra  Leone  &  Liberia) 
Sanctions  Regulations. 
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Amendments  to  Part  591 — Rough 
Diamonds  (Sjerra  Leone  &  Liberia) 
Sanctions  Regulations 

Section  59^.201  of  subpart  B  of  the 
regulations,  prohibiting  the  importation 
of  rough  dian  onds  from  Sierra  Leone 
and  Liberia,  ii  i  revised  to  implement 
section  3  of  Ececutive  Order  13312. 
which  amended  Executive  Order  13194 
to  control  rou  jh  diamonds  from  Sierra 
Leone  througl  i  the  KPCS  and  also  , 
amended  Executive  Order  13213  to 
remove  licensing  and  other  authorities 
with  respect  t )  rough  diamonds  from 
Liberia.  As  re'  'ised.  the  prohibition  in 
§  591.201  is  h  nited  in  scope  to  rough 
diamonds  from  Liberia  and  is  not 
subject  to  posi  lible  licensing  or  other 
administrativ(  action.  A  note  is  added 
to  §  591.201  t(  refer  the  reader  to  new 
part  592.  whic  h  now  controls  the 
importation  ir  to,  and  the  exportation 
from,  the  United  States  of  rough 
diamonds  fror  i  Sierra  Leone  and  other 
countries. 

Section  591  301  of  subpart  C  is 
removed  to  re  lect  the  removal  of  Sierra 
Leonean  rougl  i  diamonds  from  the 
scope  of  part  E  91  and  the  replacement 
of  the  certifies  te  of  origin  regime  of  the 
Government  o  Sierra  Leone  with  the 
KPCS  in  new  |  lart  592.  Section  591.302, 
defining  the  te  rm  effective  date,  is 
revised  to  dele  te  the  reference  to  Sierra 
Leone.  Section  591.306  is  revised  to 
reflect  the  KPC  S  definition  of  the  term 
rough  diamond.  Section  591.308  is 
revised  to  dele  te  the  references  to  Sierra 
Leone  in  the  tf  rm  rough  diamonds  from 
Sierra  Leone  a  id  Liberia.  Section 
591.309  is  revi  sed  to  conform  the 
definition  of  tl  e  term  "United  States"  to 
section  3(10)  o '  the  Clean  Diamond 
Trade  Act. 

Section  591. 104  of  subpart  D.  relating 
to  the  transshi:  )ment  or  transit  of  rough 
diamonds  thro  igh  the  United  States,  is 
revised  to  dele  e  the  reference  to  rough 
diamonds  fron  Sierra  Leone.  Sections 
591.405  and  5«  1.406,  relating  to  the 
direct  or  indire  ct  importation  of  rough 
diamonds  and  the  importation  into  and 
release  from  a  )onded  warehouse  or 
foreign  trade  zi  me  of  rough  diamonds 
are  revised  to  c  elete  the  references  to 
Sierra  Leone. 

New  Part  592- -Rough  Diamonds 
Control  Regulations 

.:;01(a)  of  subpart  B  of  the 
[i|ilements  section  1(a)  of 
Executive  Order  13312,  which 
implements  se(  tion  4(a)  of  the  Clean 

Act  and  the  KPCS. 
Section  592.20  (a)  prohibits,  subject  to 
possible  excepi  ions  described  below, 
the  importatioi  into,  or  exportation 
from,  the  Unite  d  States  of  any  rough 


Section  592 
regulations  im 


diamond,  from  whatever  source,  on  or 
after  July  30,  2003,  imless  the  rough 
diamond  is  controlled  through  the 
KPCS.  Section  592.201(b)  implements 
section  4(b)  of  the  Clean  Diamond  Trade 
Act  by  excepting  from  the  prohibitions 
of  §  592.201(a)  importations  from,  or 
exportations  to,  any  country  with 
respect  to  which  the  Secretary  of  State 
has  waived  the  prohibitions  pursuant  to 
section  4(b)  of  the  Clean  Diamond  Trade 
Act  and  section  2(a)(i)  of  Executive 
Order  13312. 

Section  592.202  implements  section 
Kb)  of  Executive  Order  13312  by 
prohibiting  any  transaction  by  a  United 
States  person  or  within  the  United 
States  that  evades  or  avoids,  or  has  the 
purpose  of  evading  or  avoiding,  or 
attempts  to  violate,  any  of  the 
prohibitions  set  forth  in  section  1  of  the 
order.  Section  592.202  also  implements 
section  1(c)  of  the  order  by  prohibiting 
any  conspiracy  formed  to  violate  any  of 
the  prohibitions  of  the  order. 

Subpart  C  of  part  592  provides 
definitions  of  terms  used  in  the 
regulations,  including  exporting 
authority,  importing  authority. 
Kimberley  Process  Certificate. 
Kimberley  Process  Certification  Scheme, 
and  rough  diamond.  Subpart  D  sets 
forth  interpretive  guidance  with  respect 
to  the  regulations.  For  example, 
§§  592.403  and  592.404  provide 
guidance  with  respect  to  the 
transshipment  or  transit  through  the 
United  States  of  rough  diamonds  and 
the  importation  into  and  release  of 
rough  diamonds  from  a  bonded 
warehouse  or  foreign  trade  zone, 
respectively. 

Subpart  E  of  part  592  sets  forth 
provisions  relating  to  required  records 
and  reports.  Penalties  for  violations  of 
the  regulations  are  described  in  subpart 
F  of  the  regulations. 

Request  for  Comments;  Procedural 
Requirements 

Because  the  regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date  are  inapplicable. 
However,  because  of  the  importance  of 
the  issues  addressed  in  these 
regulations,  this  rule  is  being  issued  in 
interim  form  and  comments  will  be 
considered  in  the  development  of  final 
regulations.  Accordingly,  the 
Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 
Comments  may  address  the  impact  of 


the  regulations  on  the  submitter's 
activities,  whether  of  a  commercial, 
non-commercial  or  humanitarian 
nature,  as  well  as  changes  that  would 
improve  the  clarity  and  organization  of 
the  regulations. 

The  period  for  submission  of 
comments  will  close  October  3,  2003. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  submission  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  any  such  submission  to  the 
originator  without  considering  it  in  the 
development  of  final  regulations.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  regulations  will  be 
made  available  not  sooner  than 
November  3,  2003  and  will  be 
obtainable  from  OFAC's  Web  site 
(http://www.treas.gov/ofac).  If  that 
service  is  unavailable,  written  requests 
for  copies  may  be  sent  to:  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  1500  Pennsylvania 
Ave.,  NW,  Washington,  DC  20220,  Attn: 
Chief  of  Records  Division. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  the  regulations  are  contained  in  31 
CFR  part  501  (the  "Reporting  and 
Procedures  Regulations").  Pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1505- 
0164.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 


List  of  Subjects 

31  CFR  Part  591 

Administrative  practice  and 
procedure.  Blocking,  Certificate  of 
origin.  Conflict  diamonds.  Diamonds, 
Exports,  Exporting  authority,  Foreign 
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trade.  Importing  authority.  Imports, 
Kimberley  Process,  Liberia,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Rough  diamonds,  Sierra 
Leone. 

31  CFR  Part  592 

Administrative  practice  and 
procedure,  Foreign  trade.  Exports, 
Imports,  Kimberley  Process,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Rough  diamond. 

■  For  the  reasons  set  forth  in  the  pre- 
amble, 31  CFR  chapter  V,  part  591  is 
amended  and  part  592  is  added  as  fol- 
lows: 

■  1 .  The  title  for  part  591  is  revised  to 
read  as  follows: 

PART  591— ROUGH  DIAMONDS 
(LIBERIA)  SANCTIONS  REGULATIONS 

■  2.  The  authority  citation  for  part  591  is 
revised  to  read  as  follows: 

Authority:  3  U.S.C.  301;  31  U.S.C.  321(b); 
22  U.S.C.  287c:  50  U.S.C.  1601-1641,  1701- 
1706;  Pub.  L.  101-410,  104  Stat.  890  (28 
U.S.C.  2461  note);  E.O.  13194,  66  FR  7389 
(January  23,  2001);  E.O.  13213,  66  FR  28829 
(May  24,  2001);  E.O.  13312  (FR  vol.  68.  no. 
147,  July  31.2003). 

Subpart  B — Prohibitions 

■  3.  Section  591.2:01  is  revised  to  read  as 
follows: 

§  591 .201     Prohibited  importation  of  any 
rougti  diamond. 

Notwithstanding  the  existence  of  any 
rights  or  obligations  conferred  or 
imposed  by  any  contract  entered  into  or 
any  license  or  permit  granted  prior  to 
the  effective  date,  the  direct  or  indirect 
importation  into  the  United  States,  on  or 
after  the  effective  date,  of  any  rough 
diamond  from  Liberia  is  prohibited. 

Note  to  §  591.201.  See  part  592  of  this 
chapter  for  additional  regulations  controlling 
the  importation  into  the  United  States  of  any 
rough  diamond  from  any  country  other  than 
Liberia,  as  well  as  the  exportation  from  the 
United  States  of  any  rough  diamond  from  any 


§  591 .202    [Removed  and  reserved] 

■  4.  Section  591.202  is  removed  and 
reserved. 

Subpart  C — General  Definitions 

§  591 .301     [Removed  and  reserved] 

■  5.  Section  591.301  is  removed  and 
reserved. 

■  6.  Section  591.302  is  revised  to  read  as 
follows: 

§591.302    Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 


prohibitions  and  directives  contained  in 
this  part,  which  is  12:01  a.m.,  eastern 
daylight  time.  May  23,  2001. 

■  7.  Section  591.307  is  revised  to  read  as 
follows: 

§  591 .307    Rougti  diamond. 

The  term  rough  diamond  means  any 
diamond  that  is  unworked  or  simply 
sawn,  cleaved,  or  bruted,  and 
classifiable  under  subheading  7102.10, 
7102.21,  or  7102.31  of  the  Harmonized 
Tariff  Schedule  of  the  United  States. 

■  8.  Section  591.308  is  revised  to  read  as 
follows: 

§  591 .308    Rougti  diamond  from  Llt>eria. 

The  term  rough  diamond  from  Liberia 
means  any  rough  diamond  extracted  in 
Liberia  and  any  rough  diamond  that  has 
physically  entered  the  territory  of 
Liberia,  regardless  of  where  it  had  been 
extracted. 

Subpart  D — Interpretations 

■  9.  Section  591.404  is  revised  to  read  as 
follows: 

§  591 .404    Transshipment  or  transit 
through  the  United  States  prohibited. 

The  prohibition  in  §  591.201  applies 
to  the  importation  into  the  United 
States,  for  transshipment  or  transit,  of 
any  rough  diamond  from  Liberia  that  is  ■ 
intended  or  destined  for  any  country 
other  than  the  United  States. 

■  10.  Section  591.405  is  revised  to  read 
as  follows: 

§  591 .405    Direct  or  indirect  importation  of 
any  rough  diamond  from  Liberia. 

The  prohibition  in  §  591.201  applies 
to  the  importation  of  any  rough 
diamond  from  Liberia  whether  the 
rough  diamond  is  being  imported 
directly  into  the  United  States  from 
Liberia,  or  indirectly  through  any  other 
coimtry. 

■  11.  Section  591.406  is  revised  to  read 
as  follows: 

§  591 .406    Importation  Into  or  release  of 
any  rough  diamond  from  a  t>onded 
warehouse  or  foreign  trade  zone. 

The  prohibition  in  §591.201  applies 
to  the  importation  into  or  release  of  any 
rough  diamond  from  a  bonded 
warehouse  or  foreign  trade  zone  of  the 
United  States.  However,  §591.201  does 
not  prohibit  the  release  from  a  bonded 
warehouse  or  a  foreign  trade  zone  of  any 
rough  diamond  from  Liberia  that  was 
imported  into  the  bonded  warehouse  or 
foreign  trade  zone  prior  to  the  effective 
date. 

■  12.  Part  592  is  added  to  31  CFR 
Chapter  V  to  read  as  follows: 


PART  592— ROUGH  DIAMONDS 
CONTROL  REGULATIONS 

Subpart  A— Relation  of  This  Part  to 
Other  Laws  and  Regulations 

Sec. 

592.101     Relation  of  this  part  to  other  laws 
and  regulations.' 

Subpart  B — Prohibitions 

592.201  Prohibited  importation  and 
exportation  of  any  rough  diamond; 
permitted  importation  and  exportation  of 
any  rough  diamond. 

592.202  Evasions;  attempts;  conspiracies. 

Subpart  C — General  Definitions 

592.301  Controlled  through  the  Kimberley 
Process  Certification  Scheme. 

592.302  Effective  date. 

592.303  Entity. 

592.304  Exporting  authority. 

592.305  Importation  into  the  United  States. 

592.306  Importing  authority. 

592.307  Kimberley  Process  Certificate. 

592.308  Participant. 

592.309  Person. 

592.310  Rough  diamond.- 

592.311  United  States. 

592.312  United  States  person;  U.S.  person. 

Sut>part  D — interpretations 

592.401  Reference  to  amended  sections. 

592.402  Effect  of  amendment. 

592.403  Transshipment  or  transit  through 
the  United  States. 

592.404  Importation  into  or  release  from  a 
bonded  warehouse  or  foreign  trade  zone. 

Subpart  E — Records  and  Reports 

592.501     Records  and  reports. 

Sut>part  F — Penalties 

592.601  Penalties. 

592.602  Prepenalty  notice. 

592.603  Response  to  prepenalty  notice: 
informal  settlement. 

592.604  Penalty  imposition  or  withdrawal. 

592.605  Administrative  collection;  referral 
to  United  States  Department  of  Justice. 

Subpart  G — Procedures 

592.701  Procedures. 

592.702  Delegation  by  the  Secretary  of  the 
Treasury. 

Subpart  H — Paperwork  Reduction  Act 

592.801     Paperwork  Reduction  Act  notice. 

Authority:  3  U.S.C.  301;  31  U.S.C.  321(b); 
22  U.S.C.  287c;  50  U.S.C.  1601-1641.  1701- 
1706;  Pub.  L.  101-410.  104  Stat.  890  (28 
U.S.C.  2461  note);  Pub.  L.  108-19;  E.O. 
12865.  58  FR  51005.  3  CFR,  1993  Comp..  p. 
636;  E.O.  13098.  63  FR  44771.  3  CFR,  1998 
Comp.,  p.  206;  E.O.  13194.  66  FR  7389 
(January  23.  2001);  E.O.  13213.  66  FR  28829 
(May  24.  2001);  E.O.  13312  (FR  vol.  68,  no. 
147,'|uly31.2003). 

Subpart  A— Relation  of  This  Part  to 
Other  Laws  and  Regulations 

§  592.1 01     Relation  of  this  part  to  other 
laws  and  regulations. 

This  part  is  separate  from,  and 
independent  of,  the  other  parts  of  this 
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the  exception  of  part  501 
I T,  the  recordkeeping  and 
eqjirements  and  procedures 
y  to  this  part.  Actions 
pursuaht  to  part  501  of  this 

respect  to  the  prohibitions 
this  part  are  considered 
pursuant  to  this  part, 
policy  and  national 
circilmstances  may  result  in 
inte  -pretations  of  similar 
amc  ng  the  parts  of  this 
cense  or  authorization 
JT  issued  pursuant  to  those 
thorizes  any  transaction 
this  part.  No  license  or 
contained  in  or  issued 
ahy  other  provision  of  law 
luthorizes  any  transaction 
this  part. 


Subpart  B — Prohibitions 

§592.201     Prohibited  importation  and 
exportation  of  any  rough  diamond; 
permitted  imp<  rtatlon  or  exportation  of  any 
rough  diamonc . 

(a)  Except  t )  the  extent  provided  in 
paragraph  (b)  of  this  section,  and 
notwithstand  ng  the  existence  of  any 
rights  or  oblig  ations  conferred  or 
imposed  by  aj  ly  contract  entered  into  or 
any  license  oi  permit  granted  prior  to 
the  effective  c  ate,  the  importation  into, 
or  exportatior  from,  the  United  States 
on  or  after  Jul  /  30,  2003,  of  any  rough 
diamond,  fror  i  whatever  source,  is 
prohibited,  ui  less  the  rough  diamond 
has  been  cont  oiled  through  the 
Kimberley  Pn  cess  Certification  Scheme. 

(b)  The  prohibitions  in  paragraph  (a) 
of  this  section  regarding  the  importation 
into,  or  exporl  ation  from,  the  United 
States  of  any  i  ough  diamond  not 
controlled  thr  )ugh  the  Kimberley 
Process  Certif  cation  Scheme  do  not 
apply  to  an  in  portation  from,  or 
exportation  to  any  country  with  respect 
to  which  the  J  ecretary  of  State  has 
granted  a  wai\  er  pursuant  to  section 
4(b)  of  the  Cle  m  Diamond  Trade  Act 
(Pub.  L.  108-19)  and  section  2(a)(1)  of 
Executive  Ordsr  13312. 

Note  to  §592.  :oi.  An  importation  of  any 
rough  diamond  Tom.  or  an  exportation  of 
any  rough  diam  >nd  to.  a  non-Participant  is 
not  controlled  tl  irough  the  Kimberley  Process 
Certification  Scl  leme  and  thus  is  not 
permitted  excep  I  in  the  following 
circumstance.  T  le  Secretary  of  State  may, 
pursuant  to  sect  on  4(b)  of  the  Clean 
Diamond  Tra'de  Act,  waive  the  prohibitions 
contained  in  sec  tion  4(a)  of  that  Act  with 
respect  ti  a  part  cular  country  for  periods  of 
not  more  than  oi  le  year  each.  The  Secretary 
of  State  will  puUish  a  notice  in  the  Federal 
Register  identify  ing  any  country  with  respect 
to  which  a  waiv  (r  applies  and  specifying  the 
relevant  time  pe  -iod  during  which  the  waiver 
will  apply. 


§592.202    Evasions;  attempts; 
conspiracies. 

(a)  Notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or 
imposed  by  any  contract  entered  into  or 
any  license  or  permit  granted  prior  to 
July  30,  2003,  any  transaction  by  a 
United  States  person  anywhere,  or  any 
transaction  that  occurs  in  whole  or  in 
part  within  the  United  States,  on  or  after 
the  effective  date  that  evades  or  avoids, 
or  has  the  purpose  of  evading  or 
avoiding,  or  attempts  to  violate,  any  of 
the  prohibitions  set  forth  in  this  part  is 
prohibited. 

(b)  Notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or 
imposed  by  any  contract  entered  into  or 
any  license  or  permit  granted  prior  to 
July  30,  2003,  any  conspiracy  formed  to 
violate  any  of  the  prohibitions  of  this 
part  is  prohibited. 

Subpart  C — General  Definitions 

§  592.301     Controlled  through  the 
Kimberley  Process  Certification  Scheme. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  term 
controlled  through  the  Kimberley 
Process  Certification  Scheme  refers  to 
the  following  requirements  that  apply, 
as  appropriate,  to  the  importation  into 
the  United  States  from  a  Participant,  or 
the  exportation  from  the  United  States 
to  a  Participant,  of  any  shipment 
including  any  rough  diamond: 

(1)  Kimberley  Process  Certificate.  A 
shipment  of  rough  diamonds  imported 
into,  or  exported  from,  the  United  States 
must  be  accompanied  by  a  Kimberley 
Process  Certificate.  The  certificate  must 
be  presented  in  connection  with  an 
importation  or  exportation  of  rough 
diamonds  if  demanded  by  Customs 
officials. 

(2)  Tamper-Resistant  Container.  A 
shipment  of  rough  diamonds  imported 
into,  or  exported,  from  the  United  States 
must  be  sealed  in  a  tamper-resistant 
container; 

(3)  Notification  Requirements  for 
Importations  into  the  United  States.  The 
importer  of  record  in  the  United  States 
must  confirm  receipt  of  a  shipment  of 
rough  diamonds  to  the  relevant  foreign 
exporting  authority.  The  confirmation 
must  refer  to  the  relevant  Kimberley 
Process  Certificate  by  serial  number,  the 
number  of  parcels,  the  carat  weight,  and 
the  details  of  the  importer  and  exporter; 
and 

(4)  Validation  of  Kimberley  Process 
Certificate  for  Exportations  from  the 
United  States.  With  respect  to  the 
exportation  of  rough  diamonds  from  the 
United  States  and  regardless  of  the 
destination,  the  Census  Bureau  requires 
the  filing  of  export  information  through 


the  Automated  Export  System. 
Submission  of  export  information 
through  the  Automated  Export  System 
must  be  done  in  advance  and  must  be 
confirmed  by  the  return  of  an  Internal 
Transaction  Number.  The  return  to  the 
filer  of  the  Internal  Transaction  Number 
shall  constitute  the  validation  of  the 
Kimberley  Process  Certificate  for  an 
exportation  of  rough  diamonds  from  the 
United  States  to  a  Participant.  The 
exporter  is  required  to  report  the 
Internal  Transaction  Number  on  the 
Kimberley  Process  Certificate 
accompanying  any  exportation  from  the 
United  States.  The  Internal  Transaction 
Number  is  a  unique  confirmation 
number  generated  by  the  Automated 
Export  System  to  the  filer  who  provides 
in  a  timely  manner  the  complete 
commodity  shipment  data  when  such 
data  have  been  accepted  by  the  system, 
(b)  The  SecretafTy  of  State,  consistent 
with  section  3(2)(b)  of  the  Clean 
Diamond  Trade  Act  (Pub.  L.  108-19), 
may  modify  the  requirements  set  forth 
in  paragraph  (a)  of  this  section  upon 
making  a  determination  that  a 
Participant  has  established  an 
alternative  system  of  control  for  rough 
diamonds  that  meets  substantially  the 
standards,  practices,  and  procedures  of 
the  Kimberley  Process  Certification 
Scheme. 

Note  1  10^592.301.  The  Secretary  of  State 
will  periodically  publish  in  the  Federal 
Register  an  up-to-date  listing  of  all 
Participants.  Where  appropriate,  such  listing 
also  will  describe  any  modification  of  the 
requirements  set  forth  in  paragraph  (a)  of  this 
section. 

Note  2  to  §  592.301.  The  recordkeeping  and 
reporting  requirements  imposed  by  §  592.501 
apply  to  all  U.S.  persons  engaged  in  the 
importation  into,  or  exportation  from,  the 
United  States  of  any  shipment  of  rough 
diamonds. 

§592.302    Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part,  which  is  12:01  a.m.,  eastern 
daylight  time,  July  30,  2003. 

§592.303    Entity. 

The  term  entity  means  a  partnership, 
association,  trust,  joint  venture, 
corporation,  or  other  organization. 

§592.304    Exporting  authority. 

(a)  The  term  exporting  authority 
means  one  or  more  entities  designated 
by  a  Participant  from  whose  territory  a 
shipment  of  rough  diamonds  is  being 
exported  as  having  the  authority  to 
validate  the  Kimberley  Process 
Certificate. 
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(b)  The  exporting  authority  for  the 
United  States  is  the  Bureau  of  the 
Census. 

Note  to  §  592.304.  The  Secretary  of  State 
will  periodically  publish  in  the  Federal 
Register  an  up-to-date  listing  of  the  exporting 
authorities  of  all  Participants. 

§  592.305    Importation  Into  the  United 
States. 

The  term  importation  into  the  United 
States  means  the  bringing  of  goods  into 
the  United  States. 

§  592.306    Importing  authority. 

(a)  The  term  importing  authority 
means  one  or  more  entities  designated 
by  a  Participant  into  whose  territory  a 
shipment  of  rough  diamonds  is  being 
imported  as  having  the  authority  to 
enforce  the  laws  and  regulations  of  the 
Participant  regulating  imports, 
including  the  verification  of  the 
Kimberley  Process  Certificate 
accompanying  the  shipment. 

(b)  The  importing  authorities  for  the 
United  States  are  the  United  States 
Bureau  of  Customs  and  Border 
Protection  or,  in  the  case  of  a  territory 
or  possession  of  the  United  States  with 
its  own  customs  administration, 
analogous  officials. 

Note  to  §  592.306.  The  Secretary  of  State 
will  periodically  publish  in  the  Federal 
Register  an  up-to-date  listing  of  the 
importing  authorities  of  all  Participants. 

§  592.307    Kimberley  Process  Certificate. 

The  term  Kimberley  Process 
Certificate  means  a  tamper-  and  forgery- 
resistant  document  that  bears  the 
following  information  in  any  language, 
provided  that  an  English  translation  is 
incorporated: 

(a)  The  title  "Kimberley  Process 
Certificate"  and  the  statement:  "The 
rough  diamonds  in  this  shipment  have 
been  handled  in  accordance  with  the 
provisions  of  the  Kimberley  Process 
Certification  Scheme  for  rough 
diamonds"; 

(b)  Country  of  origin  for  shipment  of 
parcels  of  unmixed  [i.e.,  from  the  same) 
origin; 

(c)  Unique  numbering  with  the  Alpha 
2  country  code,  according  to  ISO 
3166-1; 

(d)  Date  of  issuance; 

(e)  Date  of  expiry; 

(f)  Name  of  issuing  authority; 

(g)  Identification  of  exporter  and 
importer; 

(h)  Carat  weight/mass; 

(i)  Value  in  U.S.  dollars; 

(j)  Number  of  parcels  in  the  shipment; 

(k)  Relevant  Harmonized  Commodity 
Description  and  Coding  System;  and 

(1)  Validation  by  the  exporting 
authority. 


Note  to  §  592.307.  See  §  592.301(a)(4)  for 
procedures  governing  the  validation  of  the 
Kimberley  Process  Certificate  when  exporting 
from  the  United  States. 

§  592.308    Participant. 

The  term  Participant  means  a  state, 
customs  territory,  or  regional  economic 
integration  organization  identified  by 
the  Secretary  of  State  as  one  for  which 
rough  diamonds  are  controlled  through 
the  Kimberley  Process  Certification 
Scheme. 

Note  to  §  592.308.  The  Secretary  of  State 
will  periodically  publish  in  the  Federal 
Register  an  up-to-date  listing  of  all 
Participants. 

§  592.309    Person. 

The  term  person  means  an  individual 
or  entity. 

§592.310    Rough  diamond. 

The  term  rough  diamond  means  any 
diamond  that  is  unworked  or  simply 
sawn,  cleaved,  or  bruted  and  classifiable 
under  subheading  7102.10.  7102.21,  or 
7102.31  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

§592.311     United  States. 

The  term  United  States,  when  used  in 
the  geographic  sense,  means  the  several 
States,  the  District  of  Columbia,  and  any 
commonwealth,  territory,  or  possession 
of  the  United  States. 

§  592.312    United  States  person;  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen; 
any  alien  admitted  for  permanent 
residence  into  the  United  States;  any 
entity  organized  under  the  laws  of  the 
United  States  or  any  jurisdiction  within 
the  United  States  (including  its  foreign 
branches);  or  any  person  in  the  United 
States. 

Subpart  D — Interpretations 

§  592.401     Reference  to  amended  sections. 

Except  as  otherwise  specified, 
reference  to  any  provision  in  this  part  or 
chapter  or  to  any  other  regulation  refers 
to  the  same  as  currently  amended. 

§  592.402    Effect'Of  amendment 

Unless  otherwise  specifically 
provided,  any  amendment, 
modification,  or  revocation  of  any 
provision  in  or  appendix  to  this  part  or 
chapter  or  of  any  order,  regulation, 
ruling,  or  instruction  issued  by  or  under 
the  direction  of  the  Director  of  the 
Office  of  Foreign  Assets  Control  does 
not  affect  any  act  done  or  omitted,  or 
any  civil  or  criminal  suit  or  proceeding 
commenced  or  pending  prior  to  such 
amendment,  modification,  or 


revocation.  All  penalties,  forfeitures, 
and  liabilities  under  any  such  order, 
regulation,  ruling,  or  instruction 
continue  and  may  be  enforced  as  if  such 
amendhient,  modification,  or  revocation 
had  not  been  made. 

§  592.403    Transshipment  or  transit 
through  the  United  States. 

The  prohibitions  in  §  592.201  apply  to 
the  importation  into,  or  exportation 
from,  the  United  States,  for 
transshipment  or  transit,  of  any  rough 
diamond  intended  or  destined  for  any 
country  other  than  the  United  States 
unless  the  shipment  is  sealed  in  a 
tamper-resistant  container, 
accompanied  by  a  Kimberley  Process 
Certificate,  and  leaves  the  United  States 
in  an  identical  state  as  it  entered.  The 
validation,  recordkeeping,  and 
confirmation  procedures  applicable  to 
importations  and  exportations  do  not 
apply  in  this  case. 

§  592.404    Importation  into  or  release  from 
a  bonded  warehouse  or  foreign  trade  zone. 

The  requirements  of  the  Kimberley 
Process  Certification  Scheme  apply  to 
all  imported  shipments  of  a  rough 
diamond,  regardless  of  whether  they  are 
destined  for  entry  into,  or  withdrawal 
from,  a  bonded  warehouse  or  a  foreign 
trade  zone  of  the  United  States. 

Subpart  E — Records  and  Reports 
§  592.501     Records  and  reports. 

(a)  Any  United  States  person  seeking 
to  export  from  or  import  into  the  United 
States  any  rough  diamond  shall  keep  a 
full  record  of,  in  the  form  of  reports  or 
otherwise,  complete  information 
relating  to  any  act  or  transaction  to 
which  any  prohibition  imposed  under 

§  592.201(a)  applies.  Such  record  shall 
be  available  for  examination  for  at  least 
5  years  after  the  date  of  such  act  or 
transaction. 

(b)  Every  United  States  person  is 
required  to  fiu-nish  under  oath,  in  the 
form  of  reports  or  otherwise,  from  time 
to  time  and  at  any  time  as  may  be 
required  by  the  Director,  Office  of 
Foreign  Assets  Control,  complete 
information  relative  to  any  act  or 
transaction  subject  to  the  provisions  of 
this  part.  The  Director  may  require  that 
such  reports  include  the  production  of 
books  of  accoimt,  records,  contracts, 
letters,  memoranda,  or  other  papers  in 
the  custody  or  control  of  persons 
required  to  make  such  reports.  Reports 
with  respect  to  any  acts  or  transactions 
may  be  required  either  before  or  after 
such  acts  or  transactions  are  completed. 
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Subpart  F — Penalties 


Peniilties. 
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false,  fictitious,  or  fraudulent  statement 
or  representation  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  materially  false, 
fictitious,  or  fraudulent  statement  or 
entry  shall  be  fined  under  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 

(d)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws. 

§592.602    Prepenalty  notice. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occiured  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  regulation  or  order 
issued  by  or  pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  piu-suant  to  this  part  or 
otherwise  under  the  Clean  Diamond 
Trade  Act,  and  the  Director  determines 
that  further  proceedings  are  warranted, 
the  Director  shall  notify  the  alleged 
violator  of  the  agency's  intent  to  impose 
a  monetary  penalty  by  issuing  a 
prepenalty  notice.  The  prepenalty 
notice  shall  be  in  wTiting.  The 
prepenalty  notice  may  be  issued 
whether  or  not  another  agency  has  taken 
any  action  with  respect  to  the  matter. 

(b)  Contents  of  notice — (1)  Facts  of 
violation.  The  prepenalty  notice  shall 
describe  the  violation,  specify  the  laws 
and  regulations  allegedly  violated,  emd 
state  the  amount  of  the  proposed 
monetary  penalty. 

(2)  Right  to  respond.  The  prepenalty 
notice  also  shall  inform  the  respondent 
of  the  respondent's  right  to  make  a 
written  presentation  within  the 
applicable  30-day  period  set  forth  in 
§  592.703  as  to  why  a  monetary  penalty 
should  not  be  imposed  or  why,  if 
imposed,  the  monetary  penalty  should 
be  in  a  lesser  amount  than  proposed. 

(c)  Informal  settlement  prior  to 
issuance  of  prepenalty  notice.  At  any 
time  prior  to  the  issuance  of  a 
prepenalty  notice,  an  alleged  violator 
may  request  in  writing  that,  for  a  period 
not  to  exceed  si.xty  (60)  days,  the  agency 
withhold  issuance  of  the  prepenalty 
notice  for  the  exclusive  piu'pose  of 
effecting  settlement  of  the  agency's 
potential  civil  monetary  penalty  claims. 
In  the  event  the  Director  grants  the 
request,  under  terms  and  conditions 
within  his  discretion,  the  Office  of 
Foreign  Assets  Control  will  agree  to 
withhold  issuance  of  the  prepenalty 
notice  for  a  period  not  to  exceed  60  days 
and  will  enter  into  settlement 
negotiations  of  the  potential  civil 
monetary  penalty  claim. 


§  592.603    Response  to  prepenalty  notice; 
informal  settlement 

(a)  Deadline  for  response.  The 
respondent  may  submit  a  response  to 
the  prepenalty  notice  within  the 
applicable  30-day  period  set  forth  in 
this  paragraph.  The  Director  may  grant, 
at  his  discretion,  an  extension  of  time  in 
which  to  submit  a  response  to  the 
prepenalty  notice.  The  failiu-e  to  submit 
a  response  within  the  applicable  time 
period  set  forth  in  this  paragraph  shall 
be  deemed  to  be  a  waiver  of  the  right  to 
respond. 

(1)  Computation  of  time  for  response. 
A  response  to  the  prepenalty  notice 
must  be  postmarked  or  date-stamped  by 
the  U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
service  provider  (if  transmitted  to  OFAC 
by  courier)  on  or  before  the  30th  day 
after  the  postmark  date  on  the  envelope 
in  which  the  prepenalty  notice  was 
mailed.  If  the  respondent  refused 
delivery  or  otherwise  avoided  receipt  of 
the  prepenalty  notice,  a  response  must 
be  postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  on  the 
stamped  postal  receipt  maintained  at 
the  Office  of  Foreign  Assets  Control.  If 
the  prepenalty  notice  was  personally 
delivered  to  the  respondent  by  a  non- 
U.S.  Postal  Service  agent  authorized  by 
the  Director,  a  response  must  be 
postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  of 
delivery. 

(2)  Extensions  of  time  for  response.  If 
a  due  date  falls  on  a  federal  holiday  or 
weekend,  that  due  date  is  extended  to 
include  the  following  business  day.  Any 
other  extensions  of  time  will  be  granted, 
at  the  Director's  discretion,  only  upon 
the  respondent's  specific  request  to  the 
Office  of  Foreign  Assets  Control. 

(b)  Form  and  method  of  response.  The 
response  must  be  submitted  in 
typewritten  form  and  signed  by  the 
respondent  or  a  representative  thereof. 
The  response  need  not  be  in  any 
particular  form.  A  copy  of  the  response 
may  be  sent  by  facsimile,  but  the 
original  also  must  be  sent  to  the  Office 
of  Foreign  Assets  Control  Civil  Penalties 
Division  by  mail  or  courier  and  must  be 
postmarked  or  date-stamped,  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Contents  of  response.  A  written 
response  must  contain  information 
sufficient  to  indicate  that  it  is  in 
response  to  the  prepenalty  notice  and 
must  identify  the  Office  of  Foreign 
Assets  Control  identification  number 
listed  on  the  prepenalty  notice. 

(1)  A  written  response  must  include 
the  respondent's  full  name,  address,  . 
telephone  number,  and  facsimile 
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number,  if  available,  or  those  of  the 
representative  of  the  respondent. 

(2)  A  written  response  should  either 
admit  or  deny  each  specific  violation 
alleged  in  the  prepenalty  notice  and  also 
state  if  the  respondent  has  no 
knowledge  of  a  particular  violation.  If 
the  written  response  fails  to  address  any 
specific  violation  alleged  in  the 
prepenalty  notice,  that  alleged  violation 
shall  be  deemed  to  be  admitted. 

(3)  A  written  response  should  include 
any  information  in  defense,  evidence  in 
support  of  an  asserted  defense,  or  other 
factors  that  the  respondent  requests  the 
Office  of  Foreign  Assets  Control  to 
consider.  Any  defense  or  explanation 
previously  made  to  the  Office  of  Foreign 
Assets  Control  or  any  other  agency  must 
be  repeated  in  the  written  response.  Any 
defense  not  raised  in  the  written 
response  will  be  considered  waived. 
The  written  response  also  should  set 
forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amovmt  than  proposed. 

(d)  Failure  to  respond.  Wnere  OFAC 
receives  no  response  to  a  prepenalty 
notice  within  the  applicable  time  period 
set  forth  in  paragraph  (a)  of  this  section, 
a  penalty  notice  generally  will  be 
issued,  taking  into  account  the 
mitigating  and/or  aggravating  factors 
present  in  the  record.  If  there  are  no 
mitigating  factors  present  in  the  record, 
or  the  record  contains  a  preponderance 
of  aggravating  factors,  the  proposed 
prepenalty  amount  generally  will  be 
assessed  as  the  final  penalty. 

(e)  Informal  settlement.  In  addition  to 
or  as  an  alternative  to  a  written  response 
to  a  prepenalty  notice,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters,  flowever.  the 
requirements  set  forth  in  paragraph  (f)  of 
this  section  as  to  oral  communication  by 
the  representative  must  first  be  fulfilled. 
In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  will  not  be 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occurred.  The  amount  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  may  vary  from  the  civil  penalty 
that  might  finally  be  imposed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settlement  is 
reached,  the  time  limit  specified  in 
paragraph  (a)  of  this  section  for  written 


response  to  the  prepenalty  notice  will 
remain  in  effect  unless  additional  time 
is  granted  by  the  Office  of  Foreign 
Assets  Control. 

(f)  Representation.  A  representative  of 
the  respondent  may  act  on  behalf  of  the 
respondent,  but  any  oral 
communication  with  the  Office  of 
Foreign  Assets  Control  prior  to  a  written 
submission  regarding  the  specific 
allegations  contained  in  the  prepenalty 
notice  must  be  preceded  by  a  written 
letter  of  representation,  unless  the 
prepenalty  notice  was  served  upon  the 
respondent  in  care  of  the  representative. 

§  592.604    Penalty  imposition  or 
withdrawal. 

(a)  No  violation.  It,  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director  of 
the  Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  shall 
notify  the  respondent  in  writing  of  that 
determination  and  of  the  cancellation  of 
the  proposed  monetary  penalty. 

(b)  Violation.  (1)  If,  after  considering 
any  written  response  to  the  prepenalty 
notice,  or  default  in  the  submission  of 
a  written  response,  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  a  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  is  authorized  to  issue  a  written 
penalty  notice  to  the  respondent  of  the 
determination  of  the  violation  and  the 
imposition  of  the  monetary  penalty. 

(2)  The  penalty  notice  shall  inform 
the  respondent  that  payment  or 
arrangement  for  installment  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  date  of  mailing  of 
the  penalty  notice  by  the  Office  of 
Foreign  Assets  Control. 

(3)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  number  pursuant  to  31 
U.S.C.  7701  and  that  such  number  will 
be  used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount. 

(4)  The  issuance  of  the  penalty  notice 
finding  a  violation  and  imposing  a 
monetary  penalty  shall  constitute  final 
agency  action.  The  respondent  has  the 
right  to  seek  judicial  review  of  that  final 
agency  action  in  federal  district  court. 

§592.605    Administrative  collection; 
referral  to  United  States  Department  of 
Justice. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 


of  Foreign  Assets  Control  wfthin  30 
days  of  the  date  of  mailing  of  the 
penalty  notice,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  a  federal  district  court. 

Subpart  G— Procedures 

§  592.701     Procedures. 

For  procedures  relating  to  rulemaking 
and  requests  for  documents  pursuant  to 
the  Freedom  of  Information  and  Privacy 
Acts  (5  U.S.C.  552  and  552a),  see  part 
501,  subpart  E,  of  this  chapter. 

§  592.702    Delegation  by  the  Secretary  of 
the  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  13312  (FR  vol.  68, 
No.  147,  July  31,  2003)  and  any  further 
Executive  orders  relating  to  the  Clean 
Diamond  Trade  Act  (Pub.  L.  108-19) 
may  be  taken  by  the  Director  of  the 
Office  of  Foreign  Assets  Control  or  by 
any  other  person  to  whom  the  Secretary 
of  the  Treasury  has  delegated  authority 
so  to  act. 

Subpart  H — Paperwork  Reduction  Act 
§592.801     Paperworit  Reduction  Act  notice. 

For  approval  by  the  Office  of 
Management  and  Budget  ("OMB") 
luider  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements  and  other 
procedures,  see  §  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Dated:  luly  30,  2003. 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  July  30.  2003. 
|uan  C.  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes).  Department 
of  the  Treasury. 
(FR  Doc.  03-19821  Filed  7-30-03;  4:19  pml 
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OEPARTMErfT  OF  HOMELAND 
SECURITY 


33  CFR  Part  117 

[CGD07-03-126] 
RIN1625-AA0{i 

Drawbridge  Operation  Regulations; 
Atlantic  Intratoastal  Waterway,  Mile 
1060.5  at  Fort  Lauderdale,  Broward 
County,  FL 

agency:  Coas 
ACTION:  Temp  jrary 


temporarily  c 
governing  the 


Guard.  DHS. 
final  rule. 


SUMMARY:  The  Coast  Guard  is 


langing  the  regulations 
operation  of  the  Oakland 
Park  Boulevai  d  Bridge,  mile  1060.5, 
Fort  Lauderda  le,  Florida.  Under  this 
temporary  rul ;.  the  Bridge  need  open 

lour.  This  temporary  rule 
illow  the  bridge  owner  to 
provide  for  wi  irker  safety  while 
completing  re  jairs  to  the  bridge. 
DATES:  This  ri  le  is  effective  from  6  a.m. 
on  July  28,  20)3.  to  8  p.m.  on  October 
31.  2003. 


avaj 


ADDRESSES: 

preamble  as  b 
docket  are  par 
129  and  are 
copying  at 
Coast  Guard 
Avenue,  Roon 
between  7:30 
through  Frida 
FOR  FURTHER 
Michael 
Seventh  Coast 
Branch, at 


Documents  indicated  in  this 
ing  available  in  the 
of  docket  CGDO  7-03- 
lable  for  inspection  or 
Coidmander  (obr).  Seventh 
District.  909  S.E.  1st 
432.  Miami,  FL  33131. 
m.  and  4  p.m.,  Monday 
,  except  Federal  holidays. 
IIIFORMATION  CONTACT:  Mr. 
Liebe  um.  Project  Officer, 
Guard  District,  Bridge 
415-6744. 


We  encouraj  e 
this  rulemakin  i 
comments  and 
do  so,  please 
address,  i 
this  rulemakin  i 
indicate  the  s 
document  to 
applies,  and 
comment.  Pleate 
and  related 
format,  no  larg 
suitable  for  co 
to  know  they 
a  stamped,  se 
envelope.  We 
comments  and 
the  comment 


Regulatory  Information 

We  did  not 
proposed  ruler  taking 


(30!) 
SUPPLEMENTARY  INFORMATION: 

Request  for  Cc  mments 


you  to  participate  in 
by  submitting 
related  material.  If  you 
lude  your  name  and 
denti  fy  the  docket  number  for 
[CGD07-03-1291, 
c  section  of  this 
\\|hich  each  comment 
the  reason  for  each 
submit  all  comments 
ma  terial  in  an  unbound 
iT  than  8V2  by  11  inches, 
ying.  If  you  would  like 
r  sached  us,  please  enclose 
II  addressed  postcard  or 
ill  consider  all 
material  received  during 
period. 


lilCl 


p3cific 


gi/e 


publish  a  notice  of 

(NRPM)  for  this 


regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  was  impracticable  and 
contrary  to  the  public  interest,  because 
the  rule  was  needed  to  allow  the 
contractor  to  provide  for  worker  safety 
while  repairing  the  bridge.  The 
emergency  repair  work  is  required 
before  the  winter  season  when  there 
will  be  increased  boating/vehicular 
traffic  in  the  area.  Also,  since  the 
temporary  rule  provides  for  regularly 
scheduled  bridge  openings,  vessel  traffic 
will  not  be  unduly  disrupted  during  the 
repair  process. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  Federal  Register  publication. 
We  received  a  request  to  change  the 
bridge's  operating  schedule  on  June  10, 
2003,  to  effect  emergency  repair  work  to 
the  bridge  before  the  busy  winter 
season,  and  did  not  have  sufficient  time 
remaining  to  either  publish  an  NPRM  or 
delay  the  effective  date  of  the  rule.  This 
temporary  rule  provides  for  scheduled 
bridge  openings  so  as  to  allow  the 
contractor  to  safely  repair  the  bridge 
without  disrupting  vessel  traffic. 

Background  and  Purpose 

The  Oakland  Park  Boulevard  Bridge, 
mile  1060.5  at  Fort  Lauderdale,  Broward 
County,  Florida,  has  a  vertical  clearance 
of  22  feet  at  mean  high  water  and  a 
horizontal  clearance  of  88  feet  between 
the  fender  systems.  The  existing 
operating  regulations  in  33  CFR  117.261 
require  the  bridge  to  open  on  signal 
from  May  16  to  November  14  and  to 
open  at  regular  intervals  during  the 
winter  season. 

PCL  Contractors  notified  the  Coast 
Guard  on  June  10,  2003,  that  work  on 
the  bascule  leaves  is  scheduled  from 
July  28,  2003,  to  October  31,  2003.  For 
safety  reasons,  they  request  a  30-minute 
opening  schedule  during  this  repair 
period.  This  action  is  necessary  to 
provide  for  worker  safety  during  repairs 
to  the  bridge  and  does  not  significantly 
hinder  navigation,  as  regularly 
scheduled  openings  will  be  provided. 

Discussion  of  Rule 

This  temporary  rule  allows  this  bridge 
to  open  only  on  the  quarter-hour  and 
three-quarter  hour  from  July  28,  2003,  to 
October  31,  2003.  This  action  is 
necessary  for  workers'  safety  during 
repairs  to  the  bridge  and  does  not 
significantly  hinder  navigation. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 


Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary,  because  the 
rule  will  affect  only  a  small  percentage 
of  vessel  traffic  through  this  bridge,  as 
it  is  not  yet  the  winter  season.  The 
impact  on  vessel  traffic  will,  at  most,  be 
a  30-minute  waiting  period.  Regularly 
scheduled  openings  will  allow  vessel 
traffic  to  transit  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibilitv  Act 
(5  U.S.C.  601-612),  we' considered 
whether  this  temporary  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  regulations  will 
affect  only  a  limited  amount  of  marine 
traffic  and  will  still  provide  for  their 
•navigation  needs. 

If  you  think  that  your  business, 
organization,  or  governmental  " 

jurisdiction  qualifies  as  a  small  entity 
and  that  this  temporary  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  to  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  this  temporary  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT. 
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Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu-e  by  a 
State,  local,  or  tribal  government,  in  tHe 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 


would  not  create  an  enviroiunental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Goverrunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Enviroiunental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1, 
paragraph  (32)(e),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

■  For  the  reasons  discussed  in  the  pre- 
amble, the  Coast  Guard  amends  33  CFR 
part  117  as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g):  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587,  106  Stat. 
5039. 

■  2.  From  6  a.m.  on  July  28,  2003,  imtil 
8  p.m.  on  October  31,  2003.  §  117.261, 
paragraph  (ff),  is  suspended  and  new 
paragraph  (uu)  is  added  to  read  as  fol- 
lows: 

§  11 7.261     Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Key  Largo. 

***** 

(uu)  The  Oakland  Park  Boulevard 
Bridge,  mile  1060.5  at  Fort  Lauderdale, 
need  open  only  on  the  quarter-hour  and 
three-quarter-hour. 


Dated:  July  22,  2003. 
H.E.  Johnson,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

IFR  Doc."  03-19543  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
46  CFR  Part  188 

Harmonization  With  International 
Safety  Standards 

CFR  Correction 

In  Title  46  of  the  Code  of  Federal 
Regulations,  Parts  166  to  199,  revised  as 
of  October  1,  2002,  in  part  188,  on  page 
342,  remove  the  second  §  188.10-45. 

[FR  Doc.  03-55516  Filed  8-1-03;  8:45  amj 

BILUNG  CODE  1S0S-01-D 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

46  CFR  Part  189 

Frequency  of  Inspection 

CFR  Correction  - 

In  Title  46  of  the  Code  of  Federal 
Regulations,  Parts  166  to  199,  revised  as 
of  October  1,  2002,  in  part  189,  on  page 
348,  remove  the  second  §  189.25-5. 

(FR  Doc.  03-55517  Filed  8-1-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  f  3 

Radio  Broadcasting  Services;  Marble 
Falls,  TX 


CFR  Correctiqn 

In  Title  47 
Regulations, 
October  1 , 
Table  of  FM 
add  Marble 


20)2 

All 


[FR  Doc.  03-55 
BILUNG  CODE  1 


)f  the  Code  of  Federal 
1  'arts  70  to  79,  revised  as  of 
in  §  73.202(b),  in  the 
otments  imder  Texas, 
Channel  285C2. 


Fiills 


D  > 


SflHJI 


18  Filed  8-1-03;  8:45  am] 
0 


DEPARTMENTT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administraticn 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
072903A] 


I  Of  t  jl( 


Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Species  in  the  Rock 
Sole/Flathead  Sole/ "Other  Flatfish" 
Fishery  Category  by  Vessels  Using 
Trawl  Gear  in  Bering  Sea  and  Aleutian 
Islands  Management  Area 

aba 


AGENCY:  Nati 
Service  (NMFf) 
Atmospheric 
Commerce. 
action:  ClosuJe 


1  Marine  Fisheries 
National  Oceanic  and 
Administration  (NOAA), 


summary:  NM: 
fishing  for 


S  is  closing  directed 
speties  in  the  rock  sole/ 


flathead  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  2003 
halibut  bycatch  allowance  specified  for 
the  trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  category  in  the  BSAI. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  31,  2003,  through  1200 
hrs,  A.l.t..  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  2003  halibut  bycatch  allowance 
specified  for  the  trawl  rock  sole/flathead 
sole/"other  flatfish"  fishery  category  in 
the  BSAI  is  779  metric  tons  as 
established  by  the  final  2003  harvest 
specifications  for  Groundfish  of  the 
BSAI  (68  FR  9907,  March  3,  2003). 

In  accordance  with  §679.21(e)(7)(v). 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  2003 
halibut  bycatch  allowance  specified  for 
the  trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  category  in  the  BSAI 
has  been  caught.  Consequently,  NMFS 


is  closing  directed  fishing  for  species  in 
the  rock  sole/flathead  sole/"other 
flatfish"  fishery  category  by  vessels 
using  trawl  gear  in  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
halibut  bycatch  allowance,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  29,  2003.    . 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-19756  Filed  7-30-03;  2:33  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  331 

[Docket  No.  03-070-2] 

Public  Meetings;  Listing  of  Biological 
Agents  and  Toxins  ' 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  cancellation  of  public 
meetings. 

SUMMARY:  We  are  advising  individuals 
and  entities  possessing,  using,  or 
transferring  biological  agents  and  toxins 
listed  in  7  CFR  331.3,  as  well  as  other 
interested  parties,  that  the  series  of 
public  meetings  scheduled  for  August 
2003  are  canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Michael  J.  Firko,  Assistant  Director, 
Plant  Health  Programs,  PPQ,  APHIS. 
4700  River  Road  Unit  133,  Riverdale, 
MD  20737-1236;  (301)  734-8758. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  July  24,  2003  (68  FR  43660- 
43661,  Docket  No.  03-070-1),  we  gave 
notice  that  we  would  be  holding  a  series 
of  public  meetings  in  August  2003  to 
provide  a  forum  for  discussion  of  the 
criteria  used  to  determine  whether  an 
agent  has  the  potential  to  pose  a  severe 
threat  to  plant  health  or  products.  We 
are  canceling  the  meetings  that  had  been 
scheduled  to  be  held  on  August  12, 
2003  in  Charlotte,  NC;  on  August  19, 
2003,  in  Riverdale,  MD;  and  on  August 
21.  2003,  in  Sacramento,  CA.  We  will 
explore  alternative  methods  to  consult 
with  appropriate  Federal  departments 
and  agencies  and  with  scientific  experts 
representing  appropriate  professional 
groups.  We  regret  any  inconvenience 
caused  by  this  cancellation. 


Done  in  Washington,  IXD,  this  30th  day  of 
July  2003. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-19694  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Ch.  I 

Meeting  of  the  No  Child  Left  Behind 
Negotiated  Rulemaking  Committee 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Announcement  of  negotiated 

rulemaking  committee  meeting. 

SUMMARY:  The  Secretary  of  the  Interior 
has  established  an  advisory  Committee 
to  develop  recommendations  for 
proposed  rules  for  Indian  education 
under  six  sections  of  the  No  Child  Left 
Behind  Act  of  2001.  As  required  by  the 
Federal  Advisory  Committee  Act,  we  are 
announcing  the  date  and  location  of  the 
next  meeting  of  the  No  Child  Left 
Behind  Negotiated  Rulemaking 
Committee. 

DATES:  The  Committee's  next  meeting 
will  be  held  August  21-24,  2003.  The 
meeting  will  begin  at  8:30  a.m.  (PDT)  on 
Thursday,  August  21,  and  end  at  noon 
(PDT)  on  Sunday,  August  24. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Grand  Hyatt  Hotel,  721  Pine  Street, 
Seattle,  WA  98101.  telephone  (206) 
774-1234. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  James  or  Shawna  Smith.  No 
Child  Left  Behind  Negotiated 
Rulemaking  Project  Management  Office, 
PO  Box  1430,  Albuquerque,  NM  87103- 
1430;  telephone  (505)  248-7241;  fax 
(505)  248-7242;  e-mail  bjames@bia.edu 
or  ssmith@bia.edu.  We  will  post 
additional  information  as  it  becomes 
available  on  the  Office  of  Indian 
Education  Programs  Web  site  under 
"Negotiated  Rulemaking"  at  http// 
www.  oiep .  bia  .edu. 

SUPPLEMENTARY  INFORMATION:  For  more 
information  on  negotiated  rulemaking 
under  the  No  Child  Left  Behind  Act,  see 
the  Federal  Register  notices  published 
on  December  10.  2002  (67  FR  75828) 


and  May  5,  2003  (68  FR  23631)  or  the 
Web  site  at  http/ /www. oiep. bia.edu 
under  "Negotiated  Rulemaking." 

At  the  next  meeting  the  Committee 
will  divide  into  four  work  groups: 
Student  Rights  and  Geographic 
Boundaries;  Tribally  Controlled  Schools 
Act/Grants;  Adequate  Yearly  Progress; 
and  Funding  and  Distribution  of  Funds. 
The  Committee  will  also  meet  in  full 
session  each  day  for  work  group  reports 
and  logistics.  All  meetings  are  open  to 
the  public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  and  observe 
the  Committee  meetings  or  the  work 
group  meetings  or  to  make  public 
comments.  The  agenda  for  the  August 
21-24.  2003,  meeting  is  as  follows; 

Agenda  for  No  Child  Left  Behind 
Negotiated  Rulemaking  Committee 
Meeting,  August  21-24,  2003,  Seattle, 
Washington 

August  21 
Opening  Remarks — 8:30  a.m. 
Public  comments  (30  minutes). 

Introductions,  Logistics,  and 

Housekeeping. 
Plenary  Committee  considers 

proposals  from  Work  Groups. 
Work  Group  meetings. 
August  22 
Public  comments — 8:30-9  a.m. 
Plenary  Committee  considers 

proposals  from  Work  Groups. 
Work  Group  meetings. 
Plenary  Committee  meeting  considers 

proposals  from  Work  Groups. 
August  23 
Public  comments — 8:30  a.m. 
Work  group  meetings. 

Plenary  Committee  meeting  hears 
Work  Group  reports. 
August  24 
Public  comments — 8:30  a.m. 

Plenary  Committee  meeting  sets 
agenda  for  next  meeting. 

Closing  Remarks. 

Work  group  meetings. 

Closing — noon. 

Dated:  July  28,  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-19678  Filed  8-1-03;  8:45  am] 

BILLING  CODE  431&-6W-P 


45788 


Federal  Register /Vol.  68,  No.  149 /Monday,  August  4,  2003 /Proposed  Rules 


ENVIRONMEI 
AGENCY 


r 


AL  PROTECTION 


40CFRPartS'19and27 
[FRL-7539-31  j 

Civil  Monetary  Penalty  inflation 
Adjustment  Rule 

agency:  Envi  onmental  Protection 

Agency  (EPA 

ACTION:  Propc  sed  Rule;  Technical 

Corrections. 


ititle  d 


SUMMARY:  EP/ . 
proposed  rule 
3.  2003  Feder^ 
39882),  en 
Inflation  Adj 
mandated  by 
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EPA's  civil 
inflation  on  a 
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2003. 
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Register  at  (68  FR 
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2003  in  the  Federal 
of  the  same  date, 
cohiment  period  for  the 
)lished  proposal  (68  FR 
2003)  ends  on  August  4, 


Miil 


ADDRESSES 
the  Docket  Of] 
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Center  (220lAfr) 
2001-008,  U 
Protection  Ag^n 
Pennsylvania 
Bl33,Washin|t 


written  comments  to 
ce.  Enforcement  & 
and  Information 
Docket  Number  EC- 
Environmental 
cy,  EPA  West,  1200 
Avenue,  NW.,  Room 
on,  DC  20460  (in 


triplicate,  if  possible).  Please  use  a  font 
size  no  smaller  than  12.  Written 
comments  may  be  delivered  in  person 
to:  U.S.  Environmental  Protection 
Agency,  EPA  West,  1301  Constitution 
Avenue,  NW.,  Room  B133,  Washington, 
DC  20460.  Comments  may  also  be 
submitted  electronically  to 
docket.oeca@epa.gov  or  faxed  to  (202) 
566-1511.  Attach  electronic  comments 
as  an  ASCii  (text)  file,  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Be  sure  to  include  the 
docket  number,  EC-2001-008,  on  your 
document.  Public  comments,  if  any, 
may  be  reviewed  at  the  Enforcement 
and  Compliance  Docket  Information 
Center,  U.S.  Environmental  Protection 
Agency,  EPA  West,  1301  Constitution 
Avenue,  NW.,  Room  B133,  Washington, 
DC  20460.  Persons  interested  in 
reviewing  this  docket  may  do  so  by 
calling  (202)  566-1512. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Abdalla,  Office  of  Regulatory 
Enforcement,  Multimedia  Enforcement 
Division,  Mail  Code  2248 A,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  (202)  564-2413. 
SUPPLEMENTARY  INFORMATION: 

I.  Reasons  and  Basis  for  Today's  Notice 

In  its  review  of  the  July  3,  2003 
proposed  rule  (68  FR  39882),  issued 
pursuant  to  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134, 110  Stat.  1321),  EPA  identified 
errors  in  certain  sections  of  the 
regulatory  language  of  the  proposal 
referring  to  the  effective  date.  Today's 


notice  corrects  these  errors  to  reflect 
that  the  effective  date  of  the  final  rule 
will  be  the  date  the  final  rule  is 
published,  and  not  July  3,  2003,  the  date 
on  which  the  proposed  rule  was 
published. 

II.  Public  Comment  Period 

Today's  notice  does  not  create  any 
new  regulatory  requirement.  EPA 
believes  that  the  July  3,  2003  notice 
presented  the  substance  of  the  proposed 
rule  sufficiently  to  allow  interested 
persons  to  understand  all  aspects  of  the 
proposed  rule  and  to  make  comments. 
Conseqiiently,  EPA  finds  that  it  is  not 
necessary  to  extend  the  comment  period 
for  the  proposed  rule.  The  comment 
period  will  still  close  on  August  4,  2003. 

Dated:  July  29,  2003. 

John  Peter  Suarez, 

Assistant  Administrator  for  Enforcement  and 
Compliance  Assurance. 

The  following  corrections  are  made  to 
FRL-7522-4  Civil  Monetary  Penalty 
Inflation  Adjustment  Rule;  Proposed 
Rule,  published  in  the  Federal  Register 
on  July  3,  2003  (68  FR  39882): 

1.  In  Section  19.2  of  the  regulatory 
text,  change  both  references  to  the  date 
"July  3,  2003"  to  '[date  of  publication 
of  final  rule]." 

2.  In  footnote  1  to  Section 
27.3(a)(l)(iv)  of  the  regulatory  text, 
change  the  reference  to  the  date  "July  3, 
2003"  to  "[date  of  publication  of  final 
rule]." 

[FR  Doc.  03-19738  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 

[Docket  No.  03-01 5N] 

FSIS  Safety  and  Security  Guidelines 
for  the  Transportation  and  Distribution 
of  Meat,  Poultry,  and  Egg  Products; 
Notice  of  Availability 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA.    ' 

ACTION:  Notice  of  Availability;  Request 
for  public  comments  and  information. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  is  announcing  the 
availability  of  the  Agency's  current 
safety  and  security  guidelines  for  the 
transportation  and  distribution  of  meat, 
poultry,  and  egg  products.  These 
guidelines  were  developed  to  assist 
facilities  and  shippers  of  all  sizes  to 
improve  food  safety  and  security  in  the 
handling  of  FSIS-regulated  products. 
These  guidelines  include  measures  to 
improve  food  security  during  the 
loading,  transport,  in-transit  storage, 
and  unloading  of  meat,  poultry,  and  egg 
products.  In  these  guidelines,  FSIS 
strongly  recommends  that  shippers  and 
receivers,  as  well  as  transporters,  of 
these  products  develop  controls  for 
ensuring  the  security  of  products 
through  all  phases  of  distribution.  Such 
controls  are  necessary  to  protect  the 
products  from  intentional,  as  well  as 
unintentional,  contamination. 

The  Agency  has  decided  to  collect 
and  analyze  data  on  these  transportation 
guidelines,  which  include  both  food 
safety  and  food  security  components, 
and  determine  whether  there  is  a  need 
to  adopt  any  of  these  guidelines  as 
regulations.  Consequently,  in  this 
notice,  FSIS  is  asking  a  series  of 
questions  about  the  transportation 
guidelines  to  solicit  information  from 
interested  parties. 

DATES:  Submit  written  comments  on  the 
transportation  guidelines  and  answers 


to  the  questions  to  the  FSIS  Docket 
Room  no  later  than  October  3,  2003. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  all  written  comments  on 
the  proposed  transportation  guidelines 
and  responses  to  questions  to:  FSIS 
Docket  Room,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service.  Room  102,  Cotton  Annex, 
Washington,  DC  20250-3700.  All 
comments  and  responses  received  will 
be  considered  part  of  the  public  record 
and  will  be  available  for  viewing  in  the 
Docket  Room  between  8:30  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Copies  of  the 
FSIS  Safety  and  Security  Guidelines  for 
the  Transportation  and  Distribution  of 
Meat,  Poultry,  and  Egg  Products  will 
also  be  available  in  the  FSIS  Docket 
Room  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays  and  on  the  Internet  at:  http:// 
www.fsis.  usda.gov/oa/topics/ 
transportguide.htm.  Printed  copies  of 
the  Guidelines  may  be  requested  fi-om 
the  USDA  FSIS  Office  of  Congressional 
and  Public  Affairs,  1400  Independence 
Avenue  SW.,  Room  175,  Washington, 
DC  20250-3700;  telephone  (202)  720- 
9113.  These  guidelines  are  available  in 
both  English  and  Spanish. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Perfecto  Santiago,  Assistant  Deputy 
Administrator,  Program  Development 
Staff,  Office  of  Policy  and  Program 
Development,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700;  telephone  (202)  205-0699  or  fax 
(202)401-1760. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  May  2002,  FSIS  issued  the  FSIS 
Security  Guidelines  for  Food  Processors 
to  assist  Federal-  and  State-inspected 
meat,  poultry,  and  egg  product 
establishments  in  identifying  ways  to 
strengthen  their  food  security 
protection.  At  that  time,  the  Agency 
noted  that  it  would  continue  to  provide 
guidance  to  businesses  engaged  in  the 
production  and  distribution  of  FSIS- 
regulated  foods,  and  work  with  the  Food 
and  Drug  Administration  (FDA)  and 
other  agencies  to  provide  guidance  f6r 
the  handling  of  meat,  poultry  and  egg 
products  during  transportation, 
distribution,  and  storage. 

FSIS  recognizes  that  food  producers, 
transporters,  and  distributors  have  a 


vested  interest  in  making  food  security, 
as  well  as  food  safety,  a  top  priority. 
FSIS  will  continue  to  seek  input  from 
stakeholders  in  developing  guidance  on 
food  security  and  food  safety  matters.    - 
To  ensure  that  the  transporters  and 
distributors  of  meat,  poultry,  and  egg 
products  have  access  to  information  to 
help  them  protect  the  food  that  they 
handle  from  threats.  FSIS  has  developed 
the  FSIS  Safety  and  Security  Guidelines 
for  the  Transportation  and  Distribution 
of  Meat,  Poultry,  and  Egg  Products. 
These  guidelines  provide  safety 
measures  to  prevent  physical,  chemical, 
or  microbiological  contamination  of 
food  products  during  transportation  and 
storage,  including  measures  that  deal 
specifically  with  the  prevention  of 
intentional  contamination  due  to 
criminal  or  terrorist  acts. 

Meat,  poultry,  and  egg  products  are 
transported  by  air,  sea,  and  land. 
Hazards  may  be  present,  or  intentionally 
introduced,  at  any  point  during 
transportation  and  distribution,  but  are 
most  likely  to  occur  at  changes  between 
transportation  modes  and  during 
loading  and  unloading.  Meat,  poultry, 
and  egg  products  frequently  are 
transported  multiple  times  and  often 
stored  and  further  processed  on  their 
way  to  the  consumer.  These  products 
could  be  exposed  to  hazards  at  each  step 
in  that  process.  For  example,  a  product 
might  be  transported  from  a  slaughter 
establishment  to  a  raw-product 
processing  establishment,  next  to  a 
further  processing  plant,  then  to  a 
distribution  center,  and  finally  to  a 
retail  market  for  purchase  by  the 
consumer. 

The  guidelines  were  developed  to 
assist  facilities  and  shippers  of  all  sizes, 
as  well  as  Federal,  State,  and  local 
authorities,  to  improve  food  safety  and 
security  in  the  handling  of  FSIS- 
regulated  products  at  every  step  in  the 
transportation  and  distribution  process. 

While  these  guidelines  are  voluntary, 
and  parties  may  choose  to  adopt 
measures  suggested  by  many  different 
sources,  it  is  vital  that  all  parties  in  the 
transportation  and  distribution  process 
for  meat,  poultry,  and  egg  products  take 
steps  to  ensure  the  security  of  their 
operations,  the  integrity  of  their 
processes  and  products,  and  the 
continued  safety  of  the  products  that 
they  handle. 

The  first  section  of  these  guidelines 
provides  food  safety  measures  that  are 
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Request  for  Comments  and  Information 

FSIS  has  decided  to  collect  and 
analyze  more  data  on  the  possible 
impacts  of  these  guidelines  before 
deciding  whether  it  should  proceed 
with  rulemaking.  The  Agency  invites 
public  comment  on  how  to  strengthen 
the  safety  and  security  of  meat,  poultry, 
and  egg  products  during  the 
transportation  and  distribution  process. 
The  Agency  is  especially  interested  in 
informed  responses  regarding  both  food 
safety  and  food  security  to  the  following 
questions: 

•  Are  there  problems  regarding  food 
safety  and  food  security  in  the 
transportation,  distribution,  or  storage 
processes  that  the  guidelines  fail  to 
address:  or  if  all  issues  are  addressed, 
are  there  flaws  in  the  approaches 
described  in  the  guidelines? 

•  If  the  guidelines  can  be  improved, 
how  could  they  be  improved? 

•  Will  transporters,  distributors,  and 
storage  facilities  have  difficulty 
complying  with  these  guidelines?  If  so, 
what  difficulties  do  the  guidelines  pose? 
Would  the  guidelines  pose  greater,  or 
different,  difficulties  for  small  firms 
than  for  large  firms? 

•  Should  the  Agency  initiate 
rulemaking  to  adopt  the  guidelines  as 
regulations  or  will  the  guidelines  be 
sufficiently  effective  if  they  are  only 
volimtary? 

•  Would  mandatory  implementation 
of  these  transportation  guidelines  have 
any  unusual  or  particularly  significant 
impacts  on  any  portion  of  the  food 
distribution  chain?  If  so,  who  would  be 
affected  and  how? 

•  Would  mandating  these  guidelines 
by  regulation  increase  costs  to 
transportation,  distribution,  and  storage 
facilities?  If  so,  would  this  result  in 
increased  costs  to  the  consumer  as  the 
end  user? 

FSIS  will  consider  all  relevant 
comments  in  deciding  whether  any  of 
the  transportation  guidelines  should  be 
proposed  as  a  regulation.  Should  the 
Agency  decide  to  propose  a  rule,  it  will 
summarize  all  of  the  comments  and 
information  that  it  receives  and  include 
the  summary  in  the  proposed  rule. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv.  a  free  e-mail 


subscription  service.  In  addition,  the 
update  is  available  online  through  the 
FSIS  web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  industry  recalls,  and  any 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 
constituents/stakeholders.  The 
constituent  Listserv  consists  of  industry, 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  that  have 
requested  to  be  included.  Through  the 
Listserv  and  web  page,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm. 

Click  on  the  "Subscribe  to  the 
Constituent  Update  Listserv"  link,  then 
fill  out  and  submit  the  form. 

Done  in  Washington,  DC,  on  July  29,  2003. 
Linda  Swacina, 
Acting  Administrator.  ■ 
(FR  Doc.  03-19659  Filed  8-1-03;  8:45  am] 

HLUNG  CODE  3410-OM-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Monthly  Survey  of  Residential 
Alterations  and  Repairs. 

Form  Numberfs):  SORAR-705. 

Agency  Approval  Number:  0607- 
0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  8,400  hours. 

Number  of  Respondents:  2,800. 

Avg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  is  requesting  a  revision  of  the 
currently  approved  collection  for  the 
Quarterly  Survey  of  Residential 
Alterations  and  Repairs.  The  form  used 
to  collect  this  information  is  SORAR- 
705.  The  Census  Bureau  is  responsible 
for  preparing  estimates  of  the 
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expenditures  for  residential 
improvement  and  repairs.  This  segment 
of  the  construction  industry  amounted 
to  more  than  $170  billion  in  2002. 
While  the  majority  of  the  data  are 
gathered  from  the  Consumer 
Expenditure  Survey,  a  portion  of  the 
data  ($50  billion  in  2002)  are  collected 
on  the  SORAR-705  form.  This  survey  is 
mailed  to  a  sample  of  owners  of  rental 
or  vacant  residential  properties.  Since 
residential  improvement  and  repairs  are 
a  large  and  growing  economic  sector, 
any  measure  of  the  construction 
industry  would  be  incomplete  without 
the  inclusion  of  these  data. 

In  an  effort  to  make  our  data 
dissemination  more  timely,  the  survey 
will  begin  monthly  data  collection  for 
the  January  2004  survey  month.  To 
improve  the  scope  of  the  survey,  we  will 
begin  to  collect  expenditures  for  wall-to- 
wall  carpeting,  kitchen  appliances, 
manufactured  housing,  and  rented 
condominiums  that  are  excluded  from 
the  current  data  collection.  To  reduce 
t^e  respondent  burden  of  monthly  data 
collection,  we  will  decrease  by  20%  the 
number  of  improvement  queries  on  the 
monthly  form.  For  example,  siding  work 
done  as  an  "alteration"  and  siding  work 
done  as  a  'major  replacement"  are  now 
combined  into  one  siding  improvement. 
Also,  we  have  removed  one  question 
from  the  form,  "When  was  this  building 
or  complex  originally  built?" 

The  Census  Bureau  uses  the 
information  collected  on  the  SORAR- 
705  form  to  publish  improvement  and 
repair  expenditures  for  rental  and 
vacant  residential  properties.  Data  on 
improvements  and  repairs  to  owner- 
occupied  properties  are  collected  in  the 
Consumer  Expenditure  Survey. 
Combined  published  estimates  are  used 
by  a  variety  of  private  businesses  and 
trade  associations  for  marketing  studies, 
economic  forecasts  and  assessments  of 
the  construction  industry.  They  also 
provide  all  levels  of  Government  with  a 
tool  to  evaluate  economic  policy  and 
measure  progress  toward  established 
goals.  For  example,  the  Bureau  of 
Economic  Analysis  (BEA)  uses  the 
Census  Bureau's  improvement  statistics 
to  develop  the  residential  structures 
component  of  the  gross  private  domestic 
investment  in  the  national  income  and 
product  accounts. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
State,  local  or  Tribal  government. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  [susan_schechter@omb.eop.gov). 

Dated:  July  29,  2003. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-19656  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  3510-07-f> 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis 
(BEA). 

Title:  Initial  Report  on  a  Foreign 
Person's  Direct  or  Indirect  Acquisition, 
Establishment,  or  Purchase  of  the 
Operating  Assets,  Including  Real  Estate, 
of  a  U.S.  Business  Enterprise. 

Form  Number(s):  BE-13,  BE-14.  and 
BE-13  Supplement  C  (Exemption 
Claim). 

Agency  Approval  Number:  0608- 
0035. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden;  900  hours. 

Number  of  Respondents:  600 
annually. 

Avg  Hours  Per  Response:  1.5  hours. 

Needs  and  Uses:  The  Initial  Report  on 
a  Foreign  Person's  Direct  or  Indirect 
Acquisition,  Establishment,  or  Purchase 
of  the  Operating  Assets,  of  a  U.S. 
Business  Enterprise,  Including  Real 
Estate  (Form  BE-13)  and  the  Report  by 
a  U.S.  Person  Who  Assists  or  Intervenes 
in  the  Acquisition  of  a  U.S.  Business 
Enterprise  by,  or  Who  Enters  Into  a  Joint 
Venture  with,  a  Foreign  Person  (Form 
BE-14)  obtain  initial  data  on  new 
foreign  direct  investment  in  the  United 
States.  Survey  form  BE-13  collects 
information  on  the  cost  of  new  foreign 
direct  investment  in  the  United  States, 
the  sources  of  funding  [i.e.,  the  foreign 


parent  group  and/or  existing  U.S. 
affiliates  of  the  foreign  parent),  and 
limited  financial  and  operating  data  for 
the  U.S.  entity  being  established  or 
acquired;  the  survey  also  collects 
identification  information  about  the 
U.S.  entity  being  established  or  acquired 
and  about  the  new  foreign  owner. 
Survey  form  BE-14  collects  information 
from  U.S.  persons  who  assist  in  an 
investment  transaction,  such  as  a  real 
estate  broker  or  attorney,  or  who  enter 
into  a  U.S.  joint  venture  with  a  foreign 
person.  The  primary  purpose  of  this 
information  collection  is  to  identify  new 
U.S.  affiliates  that  should  be  included  in. 
BEA's  estimates  of  foreign  direct 
investment  in  the  United  States.  The 
information  is  needed  to  update  data  on 
the  universe  of  U.S.  affiliates  to  ensure 
that  it  is  complete,  and  to  determine 
whether  the  new  affiliates  exceed  the 
exemption  criteria  required  for  reporting 
in  related  benchmark,  aiuiual,  and 
quarterly  surveys  of  foreign  direct 
investment  conducted  by  BEA.  The 
information  is  also  used  to  improve  the 
accuracy  of  universe  estimates  derived 
from  the  ongoing  quarterly  and  armual 
surveys,  which  are  sample  surveys.     • 

Many  State  and  local  governments 
have  taken  steps  to  attract  new  foreign 
direct  investment  to  their  localities.  To 
make  informed  policy  decisions 
concerning  such  investment,  it  is 
essential  that  government  entities, 
including  the  U.S.  Government,  have 
the  means  to  measure  foreign  direct 
investment  in  the  United  States, 
monitor  changes  in  it,  and  assess  its 
economic  impact.  Data  from  the  survey 
are  intended  to  be  general  purpose 
statistics  on  foreign  direct  investment 
that  are  readily  available  to  answer  any 
number  of  research  and  policy  questions 
when  they  arise. 

Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions. 

Frequency:  One-time  survey. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  22  U.S.C. 
Sections  3101-3108,  as  amended. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

You  may  obtain  copies  of  the  above 
information  collection  proposal  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  Office  of  the  Chief  Information 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  or  via  the  Internet  at 
dHynek@doc.gov. 

Send  comments  on  the  proposed 
information  collection  within  30  days  of 
publication  of  this  notice  to  Paul  Bugg, 
OMB  Desk  Officer,  via  the  Internet  at 


pbugg@omb.^op.gov,  or  by  fax  at  (202) 
395-7245. 
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Background 

The  Departr  lent  of  Commerce  ("the 
Department")  initiated  a  new  shipper 
review  coverii  g  Xiamen  Zhongjia  Imp. 


"Zhongjia"),  and 


Zhangzhou  La  nghai  Minhui  Industry 
and  Trade  Co.  Ltd.  ("Minhui"),  on 
September  30.  2002.  This  initiation  was 
based  on,  amoig  other  things,  each 
company's  certification  that  it  was  both 
the  exporter  aj  id  producer  of  the  subject 
merchandise  f  )r  which  it  requested  a 
new  shipper  r(  view.  See  Certain 


Preserved  Mushrooms  from  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Review,  67 
FR  62438  (October  7,  2002)  {"Initiation 
Notice").  On  October  8,  2002,  the 
Department  issued  the  antidumping 
duty  questionnaire  to  both  companies. 

During  the  period  December  2002 
through  July  2003,  the  Department 
received  responses  to  sections  A,  C,  and 
D  of  the  Department's  original  and  two 
supplemental  questionnaires  from 
Zhongjia  and  Minhui.  In  these 
responses,  Zhongjia  and  Minhui 
revealed  that  they  were  not  the  producer 
of  the  subject  merchandise  they 
exported  to  the  United  States  during  the 
period  of  review  ("POR"). 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including,  but  not  limited  to,  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including,  but  not  limited  to,  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excludea  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives.^ 

The  merchandise  subject  to  this  order 
is  classifiable  under  subheading: 
2003.10.0127,  2003.10.0131, 
2003.n).0137,  2003.10.0143, 
2003.10.0147,  2003.10.0153,  and 


'  On  )une  19.  2000.  the  Department  affirmed  that 
"marinated,"  "acidified,"  or  "pickled"  mushrooms 
containing  less  than  0.5  percent  acetic  acid  are 
within  the  scope  of  the  antidumping  dutv  order. 
Sep  "Recommendation  Memorandum — Final  Ruling 
of  Request  by  Tak  Fat.  et  at.  for  Exclusion  of  Certain 
Marinated.  Acidified  Mushrooms  from  the  Scope  of 
the  Antidumping  Duty  Order  on  Certain  Preserved 
Mushrooms  from  the  People's  Republic  of  China,  ' 
dated  June  19.  2000. 


0711.51.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS"). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

Intent  To  Rescind  Review 

For  the  reasons  stated  below,  we 
intend  to  rescind  the  new  shipper 
review  with  respect  to  Zhongjia  and 
Minhui. 

Specifically,  we  intend  to  rescind  the 
new  shipper  review  with  respect  to  both 
companies  because  neither  exporter 
provided  us  with  the  proper 
certification,  pursuant  to  19  CFR 
351.214(b)(2)(ii)(B),  for  entitlement  to  a 
new  shipper  review. 

In  order  to  qualify  for  a  new  shipper 
review  under  19  CFR  351.214(b)(2)(ii),  a 
company  which  is  an  exporter  but  not 
the  producer  of  the  subject  merchandise 
for  which  it  requests  such  a  review  must 
provide,  among  other  things,  (1)  a 
certification  that  it  did  not  export 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
("POI"),  and  (2)  a  certification  from  the 
person  or  company  which  produced  or 
supplied  the  subject  merchandise  that 
the  producer  or  supplier  did  not  export 
the  subject  merchandise  to  the  United 
States  during  the  POI  [see  19  CFR 
351.214(2)(ii)(A)and(B)). 

As  the  basis  for  initiating  this  new 
shipper  review,  both  Zhongjia  and 
Minhui  each  stated  and  certified  in  its 
request  for  review  that  it  was  the 
exporter  and  producer  of  the  subject 
merchandise.  Therefore,  for  purposes  of 
initiating  this  review  and  based  on  the 
certifications  provided  by  both  Zhongjia 
and  Minhui  in  accordance  with  19  CFR 
351.214(b)(2)(i),  the  Department  was  led 
to  believe  that  both  companies  also 
produced  the  merchandise  for  which 
each  requested  a  review  [see  page  1  of 
Zhongjia's  August  30,  2002,  submission 
and  page  1  of  Minhui's  August  30,  2002, 
submission).  Zhongjia  and  Minhui 
appeared  to  be  in  compliance  with  the 
certification  requirements  for  a  new 
shipper  which  was  both  an  exporter  and 
producer  of  the  subject  merchandise  for 
which  the  new  shipper  review  request 
had  been  filed,  and  it  was  on  this  basis 
the  Department  initiated  a  new  shipper 
review  for  each  company  [see  19  CFR 
351.214(b)(i)  and  Initiation  Notice,  68 
FR  at  62439).  Relying  on  the 
certification  provided  by  each 
respondent,  the  Department  issued 
instructions  to. the  U.S.  Bureau  of 
Customs  and  Border  Protection 
("BCBP")  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  which  allowed,  at 
the  option  of  the  importer,  the  posting, 
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until  the  completion  of  the  review,  of  a 
bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  the  subject 
merchandise  for  which  each  respondent 
was  both  the  producer  and  exporter  [see 
Initiation  Notice,  67  FR  at  62439). 

During  the  course  of  conducting  this 
review  and  in  response  to  the 
Department's  original  and  supplemental 
questionnaires,  however,  both 
companies  provided  factors  of 
production  data  which  indicated  that 
neither  company  was  the  producer  of 
the  subject  merchandise  it  reported  in 
its  U.S.  sales  listing  (see  page  5  of 
Zhongjia's  December  4,  2002,  Section  A 
questionnaire  response,  page  2  of 
Zhongjia's  December  4,  2002,  Section  D 
questionnaire  response,  and  pages  8 
through  14  of  Zhongjia's  July  3,  2003, 
second  supplemental  questionnaire 
response;  see  page  5  of  Minhui's 
December  4,  2002,  Section  A 
questionnaire  response,  page  2  of 
Minhui's  December  4,  2002,  Section  D 
response,  and  pages  9  through  11  of 
Minhui's  July  3,  2003,  second 
supplemental  questionnaire  response). 
This  data  conflicted  with  each 
company's  certification,  for  purposes  of 
initiation,  that  it  was  both  the  exporter 
and  producer  of  the  merchandise 
subject  to  this  review.  Consequently, 
Zhongjia  and  Minhui  misstated  the  facts 
when  each  claimed  in  its  respective  new 
shipper  review  request  that  it  was  both 
the  exporter  and  producer  of  the 
merchandise  subject  to  this  review. 

Because  Zhongjia  and  Minhui  did  not 
provide  a  certification  from  the 
respective  producers  of  the  subject 
merchandise  they  sold  or  exported  to 
the  United  States  during  the  POR  in 
accordance  with  19  CFR 
351.214(b)(2)(ii)(B),  neither  respondent 
met  the  minimum  requirements  for  an 
entitlement  to  a  new  shipper  review. 
Had  we  realized  that  these  exporters 
were  not  also  the  producers  of  the 
merchandise  for  which  they  were 
requesting  a  new  shipper  review  at  the 
initiation  stage,  we  would  not  have 
initiated  this  review.  The  certification 
omission  is  fundamental  to  the 
initiation  decision,  and  the  exporters' 
failure  to  provide  the  necessary 
certifications,  in  addition  to  their 
misleading  statements  contained  within 
the  submitted  certifications  that  these 
exporters  were  also  "producers"  of 
subject  merchandise,  would  have  led 
the  Department  to  determine  not  to 
initiate  a  new  shipper  review  of  these 
exporters. 

Consequently,  the  Department 
determines  that  it  should  not  conduct 
further  a  review  that  was  initiated  based 
on  faulty  data  [see,  e.g..  Fresh  Garlic 
from  the  People's  Republic  of  China: 


Partial  Rescission  of  Antidumping  Duty 
New  Shipper  Review,  67  FR  65782 
(October  28.  2002)).  To  do  so  permits 
manipulation  of  the  new  shipper  review 
provision  and  allows  parties,  such  as 
Zhongjia  and  Minhui,  to  reap  the  benefit 
of  the  new  shipper  bonding  provision 
without  meeting  the  minimal  threshold 
requirements  for  entitlement  to  the  new 
shipper  review  process  [see  Import 
Administration  Policy  Bulletin  Number 
03.2,  entitled  "Combination  Rates  in 
New  Shipper  Reviews,"  dated  March  4, 
2003).  Indeed,  if  an  exporter  ships  to  the 
United  States  merchandise  produced  by 
another  entity  but,  becausS  of  mis- 
certification,  its  importers  receive  the 
bond  benefit  for  its  self-produced 
merchandise  during  the  new  shipper 
review,  then  the  wrong  exporter/ 
producer  combination  benefits  from  the 
bonding  privilege  as  long  as  the  new 
shipper  review  continues.  Thus, 
rescission  of  the  new  shipper  review 
rectifies  this  problem. 

Because  each  respondent  exporter's 
certification  contained  in  its  August  30, 
2002,  request  for  a  new  shipper  review 
did  not  also  contain  a  certification  from 
the  producer  of  the  subject  merchandise 
as  required  by  19  CFR 
351.214(b)(2)(ii)(B),  which  each 
respondent  was  required  to  provide 
because  neither  company  produced  the 
merchandise  subject  to  this  review,  as 
affirmed  by  the  information  contained 
in  subsequent  questionnaire  responses, 
we  find  that  there  is  a  sufficient  basis  to 
rescind  this  new  shipper  review  with 
respect  to  both  companies  for  the 
reasons  outlined  above. 

Comment  Period 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  on 
September  10,  2003.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  case  briefs  and 
rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  August  27,  2003.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  will  be  due  not  later  than 
September  3,  2003.  Parties  who  submit 
case  briefs  or  rebuttal  briefs  in  this 
proceeding  are  requested  to  submit  with 


each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument.  Parties  are  also  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
The  Department  will  issue  its  final 
decision,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  at  the  hearing,  if  held, 
not  later  than  90  days  after  the  date  of 
issuance  of  this  notice. 

Notification 

If  we  rescind  this  review,  bonding 
will  no  longer  be  permitted  to  fulfill 
security  requirements  for  shipments 
from  Minhui  or  Zhongjia  of  certain 
preserved  mushrooms  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  rescission 
notice.  The  cash  deposit  rate  required 
for  subject  merchandise  from  the  PRC 
NME  entity  (including  Zhongjia  and 
Minhui),  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  of  the  final  rescission 
notice  will  continue  to  be  the  PRC-wide 
rate  of  198.63  percent.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  preliminary  rescission  notice  is 
in  accordance  with  sections  751(a)(2)(B) 
and  777(i)  of  the  Act  and  19  CFR 
351.214. 

Dated:  )uly  28,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 
[FR  Doc.  03-19754  Filed  8-1-03:  8:45  am] 

BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India: 
Extension  of  Time  Limit  for  Preliminary 
Results  in  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

ACTION:  Extension  of  time  limit  for 
preliminary  results  of  antidumping  duty 
administrative  review 

effective  DATE:  August  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  StroUo  at  (202)  482-0629, 
Office  of  AD/CVD  Enforcement  2, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
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of  Commerce , 
Constitution 
DC  20230. 


14th  Street  and 
(\ venue,  NW.,  Washington 


2(03). 
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Dated:  Jul)|C.2^.  2003. 

Laurie  Parkhill 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
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departmen|  of  commerce 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Consistency  Appeal  by 
Millennium  Pi|}eline  From  an  Objection 
by  the  New  York  Department  of  State 


AGENCY: 

Atmospheric 
Department  o 
ACTK)N:  Notice 
administrative 


Natio  nal  Oceanic  and 

Administration  (NOAA), 
Commerce  (Commerce), 
of  closure — 
appeal  decision  record. 


summary:  Thi 
notice  that  the 
closed  for  an 
with  the  Department 


announcement  provides 
decision  record  has  been 
Administrative  appeal  filed 
of  Commerce  by 


the  Millennium  Pipeline  Company 
(Consistency  Appeal  of  Milleimium 
Pipeline  Company,  L.P.). 
DATES:  The  decision  record  for  the 
Millermium  Pipeline  Company's 
administrative  appeal  was  closed  on 
July  24,  2003. 

ADDRESSES:  Materials  from  the  appeal 
record  are  available  at  the  Internet  site 
http://www.orc.doc.gov/czma.htm  and 
at  the  Office  of  the  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Branden  Blum,  Senior  Counselor,  Office 
of  the  Genera]  Counsel  for  Ocean 
Services,  via  e-mail  at 
gcos.inquiries@noa.gov.  or  at  301-713- 
2967,  extension  186. 
SUPPLEMENTARY  INFORMATION:  In  June 
2002,  the  Millennium  Pipeline 
Company,  L.P.  (Millennium  or 
Appellemt)  filed  a  notice  of  appeal  with 
the  Secretary  of  Commerce  (Secretary) 
pursuant  to  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended  16  U.S.C.  1451  et 
seq..  and  the  Department  of  Commerce's 
implementing  regulations,  15  CFR  part 
930,  subpart  H,  (revised,  effective 
January  8,  2001).  The  appeal  was  taken 
from  an  objection  by  the  New  York 
Department  of  State  (State)  to 
Millennium's  consistency  certification 
for  U.S.  Army  Corps  of  Engineers  and 
Federal  Energy  Regulatory  Commission 
permits  to  construct  and  operate  a 
natural  gas  pipeline  spanning 
approximately  420  miles  from  the  U.S./ 
Canada  border  to  a  terminus  outside  of 
New  York  City.  The  certification 
indicated  that  the  project  is  a  consistent 
with  New  York  State's  coastal 
management  program.  The  project 
would  traverse  Lake  Erie  and  cross  the 
Hudson  River,  affecting  the  natural 
resources  or  land  and  water  uses  of  New 
York's  coastal  zone. 

The  Appellant  requested  the  Secretary 
to  override  the  State's  consistency 
objection  for  a  procedural  reason, 
concerning  the  timing  of  the  State's 
objection  to  the  Millennium  project.  The 
Appellant  also  requested  an  override  of 
the  State's  objection  on  the  two 
substantive  groimds  provided  in  the 
CZMA.  The  first  ground  requires  the 
Secretary  to  determine  that  the 
proposed  activity  is  "consistent  with  the 
objective"  of  the  CZMA.  The  second 
substantive  ground  for  overriding  a 
State's  objection  considers  whether  the 
proposed  activity  is  necessary  in  the 
interest  of  national  security.  Decisions 
for  CZMA  administrative  appeals  are 


based  on  information  contained  in  a 
decision  record.  The  Millennium  appeal 
decision  record  includes  materials 
submitted  by  the  parties,  the  public  and 
interested  federal  agencies,  and  was 
closed  on  July  24,  2003.  It  is  expected 
that  no  further  information,  briefs  or 
comments  will  be  considered  in 
deciding  the  appeal. 

The  CZMA  requires  that  a  notice  be 
published  in  the  Federal  Register 
indicting  the  date  on  which  the  decision 
record  has  been  closed.  16  U.S.C. 
1465(a).  A  final  decision  of  the 
Millennium  appeal  is  to  be  issued  no 
later  than  90  days  after  the  date  of 
publication  of  this  notice.  16  U.S.C. 
1465(a).  The  deadline  may  be  extended 
by  publishing  (within  the  90-day 
period)  a  subsequent  notice  explaining 
why  a  decision  caimot  be  issued  within 
the  time  frame.  In  this  event,  a  final 
decision  is  to  be  issued  no  later  that  45 
days  after  the  date  of  publication  of  the 
subsequent  notice.  16  U.S.C.  1465(b). 

Additional  information  about  the 
Millennium  appeal  and  the  CZMA 
appeals  process  is  available  from  the 
Department  of  Commerce  CZMA 
appeals  Web  site  http:// 
www.ogc.doc.gov/czma.htm. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance.) 

Dated:  July  28,  2003. 
James  R.  Walpole, 
General  Counsel. 
[FR  Doc.  03-19591  Filed  8-1-03;  8:45  am] 

BILLING  CODE  3510-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  072803A] 

ICCAT  Advisory  Committee;  Public 
Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT),  in  conjunction 
with  the  International  Fisheries  Division 
of  NMFS,  announces  a  regional  public 
meeting  to  be  held  in  August  in  the  U.S. 
Virgin  Islands. 

DATES:  The  meeting  is  scheduled  for 
August  14,  2003,  from  6  p.m.  to  9  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
St.  Thomas,  U.S.  Virgin  Islands  at  the 
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Virgin  Island  Game  Fishing  Club  at  Red 
Hook,  6501  Red  Hook  Plaza,  St. 
Thomas,  V.I.  00802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erika  Carlsen  at  (301)  713-2276. 

SUPPLEMENTARY  INFORMATION:  The 

following  topics  may  be  presented  to  the 
public  for  discussion  at  the  regional 
public  meeting; 

(1)  Background  on  ICCAT 

(2)  Information  on  the  Advisory 
Committee  and  Commissioners 

(3)  Status  of  Highly  Migratory  Species 
Managed  by  ICCAT 

(4)  Topics  for  the  2003  ICCAT  Aimual 
Meeting 

Representatives  from  the  Advisory 
Committee  to  the  U.S.  Section  to  ICCAT 
and  NMFS  will  be  in  attendance  at  the 
regional  public  meeting.  There  will  be 
an  opportunity  for  public  comment  on 
each  of  these  international  issues.  The 
length  of  the  meeting  may  be  adjusted 
based  on  the  progress  of  the  discussions. 

Please  be  reminded  that  NMFS 
expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  the  public  comment 
session,  an  explanation  of  the  ground 
rules  will  be  provided  (e.g.,  alcohol  in 
the  meeting  room  is  prohibited, 
speakers  will  be  called  to  give  their 
comments  in  the  order  in  which  they 
registered  to  speak,  each  speaker  will 
have  an  equal  amount  of  time  to  speak, 
and  speakers  should  not  interrupt  one 
another).  The  session  will  be  structured 
so  that  all  attending  members  of  the 
public  are  able  to  coirunent,  if  they  so 
choose,  regardless  of  the  degree  of 
controversy  of  the  subject(s).  Those  not 
respecting  the  ground  rules  will  be 
asked  to  leave  the  meeting. 

Special  Accoiiunodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Erika  Carlsen  at 
(301)  713-2276  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  July  29,  2003. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-19702  Filed  8-1-03;  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  072903B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Scientific  and  Statistical  Committee 
(SSC)  Marine  Reserves  Subcommittee 
will  hold  a  work  session,  which  is  open 
to  the  public. 

DATES:  The  work  session  will  be 
Monday,  August  18,  2003  from  10  a.m. 
to  5  p.m.;  Tuesday,  August  19,  2003 
from  8  a.m  to  5  p.m.;  and  Wednesday, 
August  20,  2003  from  8  a.m.  until 
business  for  the  day  is  completed. 
ADDRESSES:  The  work  session  will  be 
held  at  the  Pacific  Fishery  Management 
Council,  7700  NE  Ambassador  Place, 
Suite  200,  Portland,  OR  97220; 
telephone:  (503)  820-2280,  toll  free: 
(866) 806-7204. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Waldeck,  Pacific  Fishery 
Management  Council;  telephone:  (503) 
820-2280,  toll  ft-ee:  (866)  806-7204. 
SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  SSC  Marine  Reserves 
Subcommittee  will  evaluate  the 
implications  of  marine  reserves  for 
fishery  management,  taking  into 
consideration  (1)  reserve  objectives  and 
(2)  uncertainties  associated  with  both 
reserves  and  traditional  fishery 
management.  Initial  descriptions  of  SSC 
expectations  of  marine  reserve 
proposals  submitted  to  the  Council  in 
terms  of  "real  world"  considerations, 
including  items  (1)  and  (2)  above,  will 
also  be  discussed.  The  preliminary 
recommendations  of  the  subcommittee 
will  be  reviewed  by  the  SSC  at  the 
September  2003  Council  meeting. 
"The  proposed  agenda  is  as  follows: 

1.  Introauctions 

2.  Discussion  and  Approval  of  Agenda 

3.  Interaction  Between  Reserves  and 
Traditional  Fishery  Management 

A.  Reserves  as  an  "insurance  policy" 
against  uncertainties/errors  in 
traditional  fishery  management 

B.  Reserves  as  a  source  of  fishery 
benefits 

C.  Reserves  as  a  source  of  ecosystem 
benefits  (e.g.,  enhance  biodiversity, 
protect  habitat) 

D.  Reserves  as  an  opportunity  to 
advance  scientific  knowledge  (e.g.,  of 


ecological  functions,  environmental 
versus  anthropomorphic  influences) 

4.  SSC  Expectations  Regarding  Marine 
Reserve  Proposals 

A.  Defining  the  objective,  including 
description  of  why  status  quo  does  not 
achieve  the  objective 

B.  Identifying  variables  that  measure 
reserve  effects 

C.  Providing  a  reasonable  basis  for 
reserve  design/size/location 

D.  Developing  data  collections  and 
analyses  to  monitor  progress  toward 
achieving  the  objective 

E.  Identifying  full  range  of  alternatives 
for  meeting  the  objective 

F.  Analyzing  alternatives 

G.  Other  (including  procedural 
requirements)? 

5.  Subcommittee  Recommendations  to 
the  Council 

6.  Research  and  Data  Needs  (Time 
Permitting) 

Although  nonemergency  issues  not 
contained  in  the  meeting  agenda  may  be 
discussed,  those  issues  may  not  be  the 
subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  intent  to  take  final  action  to  address 
the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  July  29,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-19701  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request — Flammability 
Standards  for  Clothing  Textiles  and 
Vinyl  Plastic  Film 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

summary:  In  the  Federal  Register  of 

May  23,  2003  (68  FR  28198),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
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provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
an  extension  of  approval  of  a  collection 
of  informatiop  in  regulations 
implementing  the  flammability 
standards  for  clothing  textiles  and  vinyl 
plastic  film.  '  "he  regulations  prescribe 
•  requirements  for  testing  and 
recordkeepin  i  by  persons  and  firms 
issuing  guara  ities  of  garments,  fabrics, 
and  related  n  aterials  subject  to  the 
Standard  for  he  Flammability  of 
Clothing  Texl  iles  (16  CFR  part  1610) 
and  the  Stanc  ard  for  the  Flammability 
of  Vinyl  Plastic  Film  (16  CFR  part  1611). 
No  comment!  were  received  in  response 
to  that  notice  By  publication  of  this 
notice,  the  Cc  mmission  announces  that 
it  has  submiti  ed  to  the  Office  of 
Management  md  Budget  (OMB)  a 
request  for  an  extension  of  approval  of 
those  collecti  )ns  of  information  without 
change  for  thi  ee  years  from  the  date  of 
approval  by  C  MB. 

Additional  Inronnation  About  the 
Request  for  Extension  of  Approval  of 
the  Collection  of  Information 

dc  ress: 


:  Consumer  Product 
Commission,  Washington,  DC 


Agency  a 
Safety 
20207 

Title  ofinfc 
Standard  for 
Clothing 
Standard  for 
Plastic  Film, 

Typis  of  req 
without  chanj 

General 
Manufacturer  i 
garments 
subject  to  the 
clothing  texti 

Estimated 
1000. 

Estimated 
per  responder\t 

Estimated 
respondents: 

Estimated 
respondents: 

Comments 
for  extension 
collection 
submitted  bv 
The  Office  of 
Regulatory  Af 
Officer  for 
and  Budget 
telephone: 
Office  of  the 
Product  Safety 
Washington, 
comments  ma  r 
of  the  Secretai  y 
504-0127  or 
os@cpsc.gov. 


'dfmation  collection: 
Flammability  of 
Textiles,  16  CFR  part  1610; 

Flammability  of  Vinyl 
6  CFR  part  1611. 
lest:  Extension  of  approval 
e. 
deipription  of  respondents: 

and  importers  of 
fabiics.  and  related  materials 
lammability  standards  for 
s  and  vinyl  plastic  film. 
n  umber  of  respondents: 


■cp;;c 

Was 

(202) 


rc: 


nui 


cyst  I 
!2. 


a  verage  n  umber  of  hours 
101.6  per  year. 
mber  of  hours  for  all 
■  01 ,600  per  year. 

of  collection  for  all 
,688,336. 
I^omments  on  this  request 
approval  of  information 
reqtirements  should  be 
September  3,  2003  to  (1) 
nformation  and 
airs,  Attn:  OMB  Desk 
Office  of  Management 
shington  DC  20503: 
395-7340,  and  (2)  the 
Secretary,  Consumer 
Commission, 

20207.  Written 
also  be  sent  to  the  Office 
by  facsimile  at  (301) 
e-mail  at  cpsc- 


h, 


Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst,  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone:  (301)  504-7671. 

Dated:  July  24,  2003. 

Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  E)oc.  03-19737  Filed  8-1-03;  8:45  am) 

BILUNG  COOF.  6355-01 -P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Piusuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby ^iven  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below.  The  Board  will  also  conduct  a 
series  of  public  hearings  pursuant  to  42 
U.S.C.  2286b  and  invites  any  interested 
persons  or  groups  to  present  any 
comments,  technical  information,  or 
data  concerning  safety  issues  related  to 
the  matters  to  be  considered. 
TIME  AND  DATE  OF  MEETING:  9-12  a.m.; 
September  10,  2003. 
PLACE:  Defense  Nuclear  Facilities  Safety 
Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW.,  Suite  300, 
Washington,  DC  20004-2001. 
Additionally,  as  a  part  of  the  Board's  E- 
Government  initiative,  the  meeting  will 
be  presented  live  through  Internet  video 
streaming.  A  link  to  this  presentation 
will  be  available  on  the  home  page  of 
the  Board's  Web  site  {www.dnfsb.gov). 
STATUS:  Open.  While  the  Government  in 
the  Sunshine  Act  does  not  require  that 
the  scheduled  discussion  be  conducted 
in  a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  specific 
case  furthers  the  public  interests 
underlying  both  the  Sunshine  Act  and 
the  Board's  errabling  legislation. 
MATTERS  TO  BE  CONSIDERED:  The  Board 
is  reviewing  the  Department  of  Energy's 
(DOE)  current  oversight  and 
management  of  the  contracts  and 
contractors  it  relies  upon  to  accomplish 
the  mission  assigned  to  DOE  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 
We  will  focus  on  what  impact,  if  any, 
DOE's  new  initiatives  may  have  upon 
assuring  adequate  protection  of  the 
health  and  safety  of  the  public  and 
workers  at  DOE's  defense  nuclear 
facilities.  Over  the  next  several  months, 
we  will  conduct  a  series  of  public 
meetings  to  collect  information  needed' 


to  understand  and  address  any  health  or 
safety  concerns  that  may  require  Board 
Action.  This  will  include,  but  is  not 
limited  to,  presentations  by  DOE  and 
the  National  Nuclear  Security 
Administration  (NNSA)  to  explain  their 
contract  management  and  oversight 
initiatives;  presentations  by  federal  and 
'  industry  experts  in  contracting  for 
essential  and  high  risk  government 
services;  and  possibly  further 
presentations  by  DNFSB  staff 

The  Board  has  identified  several  key 
areas  that  will  be  better  examined  in  a 
public  meeting.  In  the  September  10th 
meeting,  the  Board  will  hear  ft-om 
representatives  from  the  Nuclear 
Regulatory  Commission  (NRC),  the 
National  Aeronautics  and  Space 
Administration  (NASA),  the  commercial 
nuclear  sector,  and  tlie  aerospace 
industry.  The  information  gathered  at 
that  time  will  explore  federal  contract 
management  and  oversight  experience 
in  various  organizations  and  will 
provide  relevant  reference  experience. 
In  subsequent  public  meetings,  the 
Board  will  explore  in  more  depth 
federal  management  and  oversight 
policies  being  developed  by  DOE  and 
NNSA  for  defense  nuclear  facilities. 
DOE  and  NNSA  will  be  invited  to 
discuss  their  new  approaches  to 
contract  reform,  contractor  self- 
assessment,  and  federal  oversight.  The 
public  hearing  portion  is  independently 
authorized  by  42  U.S.C.  2286b. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004-2901,  (800)  788- 
4016.  This  is  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  hearing  may  be 
submitted  in  writing  or  by  telephone. 
We  ask  that  commentators  describe  the 
nature  and  scope  of  their  oral 
presentation.  Those  who  contact  the 
Board  prior  to  close  of  business  on 
September  9,  2003,  will  be  scheduled 
for  time  slots,  beginning  at 
approximately  11:30  a.m.  The  Board 
will  post  a  schedule  for  those  speakers 
who  have  contacted  the  Board  before 
the  hearing.  The  posting  will  be  made 
at  the  entrance  to  the  Public  Hearing 
Room  at  the  start  of  the  9  a.m.  meeting. 

Anyone  who  wishes  to  comment  or 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to,  mciking  an  oral 
presentation.  The  Board  Members  may 
question  presenters  to  the  extent 
deemed  appropriate.  Documents  will  be 
accepted  at  the  meeting  or  may  be  sent 
to  the  Defense  Nuclear  Facilities  Safety 
Board's  Washington,  DC,  office.  The 
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Board  will  hold  the  record  open  until 
October  10.  2003,  for  the  receipt  of 
additional  materials.  A  transcript  of  the 
meeting  will  be  made  available  by  the 
Board  for  inspection  by  the  public  at  the 
Defense  Nuclear  Facilities  Safety 
Board's  Washington  office  and  at  DOE's 
public  reading  room  at  the  DOE  Federal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  covuse  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone, 
or  adjourn  the  meeting  and  hearing, 
conduct  further  reviews,  and  otherwise 
exercise  its  power  under  the  Atomic 
Energy  Act  of  1954.  as  amended. 

John  T.  Conway, 

Chairman. 

[FR  Doc.  03-19957  Filed  7-31-03;  3:54  pm] 

BILUNG  CODE  367(M>1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comnient  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  3,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportxinity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 


Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  )uly  29,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  New. 

Title:  National  Assessment  of 
Education  Progress:  2004  Field  Test  and 
2005  Full  Scale  Study.  Math  and 
Science. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  44,290. 
Burden  Hours:  11,144. 

Abstract:  In  2004,  the  National 
Assessment  of  Educational  Progress  will 
field  test  materials  for  the  2005  full- 
scale  assessment  on  science.  The 
materials  contained  in  this  clearance 
package  are  the  questionnaires  for 
students,  teachers,  and  school 
administrators. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2281.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address 

Katrina.Ingalls@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 


deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  03-19690  Filed  8-1-03;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  the  Approval  of 
Public  Postsecondary  Vocational 
Education,  and  State  Agencies  for  the 
Approval  of  Nurse  Education 

AGENCY:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity, 
Department  of  Education  (The  Advisory 
Committee).  «« 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to  invite 
written  comments  on  accrediting 
agencies  and  State  approval  agencies 
whose  applications  to  the  Secretary  for 
initial  or  renewed  recognition  or  whose 
interim  reports  will  be  reviewed  at  the 
Advisor}'  Committee  meeting  to  be  held 
on  December  8-9,  2003. 

Where  Should  I  Submit  My  Comments? 

Please  submit  your  written  comments 
by  September  18,  2003  to  Carol 
Griffiths,  Chief,  Accrediting  Agency 
Evaluation.  Accreditation  and  State 
Liaison.  You  may  contact  her  at  the  U.S. 
Department  of  Education,  room  7105, 
MS  8509,  1990  K  Street,  NW., 
Washington,  DC  20006,  telephone:  (202) 
219-7011.  Individuals  who  use  a 
teleConununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339. 

What  Is  the  Authority  for  the  Advisory 
Committee? 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  Section  114  of  the 
Higher  Education  Act  (HEA),  as 
amended,  20  U.S.C.  1011c.  One  of  the 
purposes  of  the  Advisory  Committee  is 
to  advise  the  Secretary  of  Education  on 
the  recognition  of  accrediting  agencies 
and  State  approval  agencies. 

Will  This  Be  My  Only  Opportunity  To 
Submit  Written  Comments? 

Yes,  this  notice  aiuioimces  the  only 
opportunity  you  will  have  to  submit 
written  comments.  However,  a 
subsequent  Federal  Register  notice  will 
announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  to  make  oral  presentations 
before  the  Advisory  Committee  on  the 
agencies  that  the  Committee  will 
review.  That  notice,  however,  does  not 
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offer  a  seconc 
written  comn  i 


What  Happeii^  to  the  Comments  That  I      Petitions  for  Renewal  of  Recognition 
Submit? 


We  will 
response  to 
evaluation  of 
with  the  Secretary 
Recognition  o 
and  State  App  roval 
Criteria  are 
Part  602  (for 
in  34  CFR  Par 
agencies)  and 
site:  http://wv^ 
accreditation 
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opportunity  to  submit 
ent. 


Nationally  Recognized  Accrediting 
Agencies 


review  your  comments,  in 
s  notice,  as  part  of  our 
he  agencies'  compliance 

's  Criteria  for 
■  Accrediting  Agencies 
Agencies.  The 
ations  found  in  34  CFR 
a:crediting  agencies)  and 
603  (for  State  approval 
are  found  at  the  following 
ed.gov/offices/OPE/ 


thi 


re];ula 


We  will  alsc  include  your  comments 
with  the  staff  i  inalyses  we  present  to  the 
Advisory  Compiittee  at  its  December 
2003  meeting.  iTherefore,  in  order  for  us 
to  give  full  coMsideration  to  your 
comments,  it  is  important  that  we 
receive  them  by  September  18,  2003.  In 
all  instances,  your  comments  about 
agencies  seeking  initial  or  continued 
recognition  mi  ist  relate  to  the  Criteria 
for  Recognitioi  i.  In  addition,  your 
comments  for  my  agency  whose  interim 
report  is  scheduled  for  review  must 
relate  to  the  issues  raised  and  the 
Criteria  for  Recognition  cited  in  the 
Secretary's  letter  that  requested  the 
interim  reportJ 

What  Happens  to  Comments  Received 
After  the  Deadline? 

We  will  review  any  comments 
received  after  me  deadline.  If  such 
comments,  upon  investigation,  reveal 
that  the  accrediting  agency  is  not  acting 
in  accordance  vith  the  Criteria  for 
Recognition,  we  will  take  action  either 
before  or  after  i  he  meeting,  as 
appropriate. 

What  Agencies  Will  the  Advisory 
Committee  Rewew  at  the  Meeting? 

The  Secretary  of  Education  recognizes 
accrediting  agrticies  and  State  approval 
agencies  for  pinlic  postsecondary 
vocational  education  and  nurse 
education  if  th*  Secretary  determines 
that  they  meet  |he  Criteria  for 
Recognition.  R^ognition  means  that  the 
Secretary  considers  the  agency  to  be  a 
reliable  authority  as  to  the  quality  of 
education  offeitd  by  institutions  or 
programs  it  accredits  that  are 
encompassed  within  the  scope  of 
recognition  he  grants  to  the  agency.  The 
following  agen(  :ies  will  be  reviewed 
during  the  Decismber  2003  meeting  of 
the  Advisory  C  )mmittee: 


'    1 .  Accrediting  Bureau  of  Health 
Education  Schools  (Current  scope  of 
recognition:  The  accreditation  of 
private,  postsecondary  allied  health 
education  institutions  and  institutions 
that  offer  predominantly  allied  health 
programs,  private  medical  assistant 
programs,  and  public  and  private 
medical  laboratory  technician  programs 
leading  to  the  Associate  of  Applied 
Science  cuid  the  Associate  of 
Occupational  Science  degrees.) 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  renewed  recognition 
to  the  agency.) 

1.  Accrediting  Commission  on 
Education  for  Health  Services 
Administration 

2.  American  Board  of  Funeral  Service 
Education 

3.  Association  of  Advanced 
Rabbinical  and  Talmudic  Schools 

4.  National  Council  for  Accreditation 
of  Teacher  Education 

Progress  Reports 

1 .  Southern  Association  of  Colleges 
and  Schools,  Commission  on  Colleges 
(This  is  a  report  on  the  agency's 
implementation  of  its  new  standards). 

2.  Western  Association  of  Schools  and 
Colleges,  Accrediting  Commission  for 
Schools  (This  is  a  report  on  the  agency's 
action  plan  for  coming  into  compliance 
with  criteria  for  recognition). 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recognition 

1.  Missouri  State  Board  of  Education 
(Current  scope  of  recognition:  The 
approval  of  public,  postsecondary 
vocational  education  in  the  state  of 
Missouri) 

At  its  June  2003  meeting,  the 
Advisory  Committee  recommended  that 
review  of  this  agency's  petition  for 
continued  recognition  be  deferred  until 
the  Committee's  December  2003 
meeting. 

Interim  Reports 

2.  New  York  Board  of  Regents  (Public 
Postsecondary  Vocational  Education 
Unit) 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Interim  Reports 

1.  North  Dakota  Board  of  Nursing 


Where  Can  I  Inspect  Petitions  and 
Third-Part>'  Comments  Before  and  After 
the  Meeting? 

All  petitions  and  those  third-party 
comments  received  in  advance  of  the 
meeting,  will  be  available  for  public 
inspection  and  copying  at  the  U.S. 
Department  of  Education,  room  7105, 
MS  8509,  1990  K  Street,  NW., 
Washington,  DC  20006,  telephone  (202) 
219-7011  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
until  November  14,  2003.  They  will  be 
available  again  after  the  December  8-9 
Advisory  Committee  meeting.  An 
appointment  must  be  made  in  advance 
of  such  inspection  or  copying. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Authority:  5  U.S.C.  Appendix  2. 
Sally  L.  Stroup, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  03-19723  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Electrical  Interconnection  of  the 
Summit/Westward  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  offer  contract 
terms  for  interconnection  of  the 
proposed  Summit/Westward  Project 
into  the  Federal  Columbia  River 
Transmission  System  at  BPA's  Allston 
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Substation.  This  decision  is  consistent 
with  BPA's  Business  Plan  Final 
Environmental  Impact  Statement  (DOE/ 
ElS-0183,  June  1995)  and  the  Business 
Plan  ROD  (August  1995).  The  project  is 
proposed  by  Westward  Energy,  LLC, 
and  involves  construction  and  operation 
of  a  520-megawatt  natural-gas-fired, 
combined-cycle  generating  facility  to  be 
located  in  Columbia  County,  Oregon, 
about  4.5  miles  north  of  Clatskanie, 
Oregon. 

^ADDRESSES:  Copies  of  the  ROD  and  EIS 
may  be  obtained  by  calling  BPA's  toll- 
free  document  request  line,  1—800-622- 
4520.  The  ROD  and  EIS  Summary  are 
also  available  on  our  Web  site, 
www.efw.bpa.gov. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Dawn  Boorse,  Bonneville  Power 
Administration— KEC^,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621;  toll-free 
telephone  number  1-800-282-3713; 
direct  telephone  number  503-230-5678; 
fax  number  503-230-5699;  or  e-mail 
drboorse@bpa  .gov. 

Issued  in  Portland,  Oregon,  on  July  25, 
2003. 

Stephen  J.  Wright, 

Administrator  and  Chief  Executive  Officer. 
(FR  Doc.  03-19709  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  6450-01 -U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL02-1 11-000  and  EL03-212- 
000] 

Before  Commissioners:  Pat  Wood  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell;  Order  on  Initial 
Decision 

Issued:  July  23,*2003. 

Midwest  Independent  Transmission 
System  Operator.  Inc.;  PJM  Interconnection, 
L.L.C.  and  all  Transmission  Owners 
(including  the  entities  identified  below); 
Union  Electric  Company;  Central  Illinois 
Public  Service  Company;  Appalachian  Power 
Company;  Columbus  Southern  Power 
Company;  Indiana  Michigan  Power 
Company:  Kentucky  Power  Company: 
Kingsport  Power  Company;  Ohio  Power 
Company;  Wheeling  Power  Company; 
Michigan  Electric  Transmission  Company; 
Dayton  Power  and  Light  Company; 
Commonwealth  Edison  Company; 
Commonwealth  Edison  Company  of  Indiana, 
Inc.;  American  Transmission  Systems,  Inc.; 
Illinois  Power  Company;  Northern  Indiana 
Public  Service  Company:  Virginia  Electric 
and  Power  Company;  lES  Utilities,  Inc.; 
Interstate  Power  Company;  Aquila,  Inc. 
(formerly  UtiliCorp  United,  Inc.);  PSI  Energy, 
Inc.;  Union  Light  Heat  &  Power  Company; 


Dairyland  Power  Cooperative;  Great  River 
Energy;  Hoosier  Energy  Rural  Electric 
Cooperative;  Indiana  Municipal  Power 
Agency;  Indianapolis  Power  &  Light 
Comp>any;  Louisville  Gas  &  Electric 
Company;  Kentucky  Utilities  Company; 
Lincoln  Electric  (Neb.)  System;  Minnesota 
Power,  Inc.  and  its  subsidiary  Superior 
Water,  Light  &  Power  Company;  Montana- 
Dakota  Utilities:  Northwestern  Wisconsin 
Electric  Company;  Otter  Tail  Power 
Company;  Southern  Illinois  Power 
Cooperative;  Southern  Indiana  Gas  &  Electric 
Cooperative;  Southern  Minnesota  Municipal 
Power  Agency;  Sunflower  Electric  Power 
Corporation;  Wabash  Valley  Power 
Association,  Inc.;  Wolverine  Power  Supply 
Cooperative;  International  Transmission 
Company;  Alliant  Energy  West;  Xcel  Energy 
Services,  Inc.:  MidAmerican  Energy 
Company;  Com  Belt  Power  Corporation; 
Allegheny  Electric  Cooperative,  Inc.;  Atlantic 
City  Electric  Company;  Baltimore  Gas  & 
Electric  Company;  Delmarva  Power  &  Light 
Company;  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison  Company: 
PECO  Energy  Company:  Pennsylvania 
Electric  Company;  PPL  Electric  Utilities 
Corporation;  Potomac  Electric  Power 
Company:  UGI  Utilities,  Inc.;  Allegheny 
Power;  Carolina  Power  &  Light  Company: 
Central  Power  &  Light  Company:  Conectiv; 
Detroit  Edison  Company;  Duke  Power 
Company;  Florida  Power  &  Light  Company; 
GPU  Energy;  Northeast  Utilities  Service 
Company;  Old  Dominion  Electric 
Cooperative;  Public  Service  Company  of 
Colorado;  Public  Service  Electric  &  Gas 
Company;  Public  Service  Company  of 
Oklahoma;  Rockland  Electric  Company; 
South  Carolina  Electric  &  Gas  Company; 
Southwestern  Electric  Power  Company; 
Cincinnati  Gas  &  Electric  Company;  Missouri 
Public  Service;  WestPlains  Energy;  Cleco 
Corporation;  Kansas  Power  &  Light  Company: 
OG+E  Electric  Services;  Southwestern  Public 
Service  Company;  Empire  District  Electric 
Company;  Western  Resources;  Kansas  Gas  & 
Electric  Co.;  Ameren  Services  Company  on 
behalf  of:  Union  Electric  Company,  Central 
Illinois  Public  Service  Company:  American 
Electric  Power  Service  Corporation  on  behalf 
of:  Appalachian  Power  Company,  Columbus 
Southern  Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power  Company, 
Kingsport  Power  Company,  Ohio  Power 
Company.  Wheeling  Power  Company;  Dayton 
Power  and  Light  Company;  Exelon 
Corporation  on  behalf  of:  Commonwealth 
Edison  Company,  Commonwealth  Edison 
Company  of  Indiana,  Inc.;  FirstEnergy 
Corporation  on  behalf  of:  American 
Transmission  Systems,  Inc.,  Cleveland 
Electric  Illuminating  Power  Company.  Ohio 
Edison  Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company;  Illinois 
Power  Company;  and  Northern  Indiana 
Public  Sejvice  Company. 

1.  This  order  addresses  an  initial 
decision  issued  in  the  above  proceeding, 
where  the  Presiding  Judge  determined 
that  he  had  no  precedential  authority 
that  would  permit  him  to  eliminate  the 
Regional  Through  and  Out  Rates 
(RTORs)  between  the  expanded 


Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
and  expanded  PJM  Intercoimection, 
L.L.C.  (PJM)  under  the  circumstances  of 
this  case.  The  order  disagrees  with  the 
Presiding  Judge's  finding  and  concludes 
that  the  Midwest  ISO  and  PJM  RTORs. 
when  applied  to  transactions  sinking 
within  the  proposed  Midwest  ISO/PJM 
footprint,  are  unjust  and  unreasonable, 
and  directs  PJM  and  Midwest  ISO  to 
make  a  compliance  filing  within  30  days 
eliminating  these  RTORs  effective 
November  1,  2003. 

2.  The  order  also  finds  that  the 
through  and  out  rates  under  the  tariffs 
of  certain  individual  former  Alliance 
Companies  may  be  unjust,  unreasonable 
or  unduly  discriminatory'  or  preferential 
and  initiates  an  investigation  and 
hearing  in  Docket  No.  EL03-2 12-000 
under  section  206  of  the  Federal  Power 
Act  (FPA),  16  U.S.C.  824e  (2000) 
regarding  these  rates.  The  Commission 
will  conduct  a  "paper"  hearing  to 
determine  whether  such  rates  are  just, 
reasonable  and  not  unduly 
discriminatory  or  preferential  and  thus 
provides  parties  with  an  opportunity  to 
explain  why  the  rates  are  or  are  not 
unjust,  unreasonable  or  unduly 
discriminatory  or  preferential  on  or 
before  August  15,  2003. 

3.  The  order  also  states  that  the 
Commission  will  entertain  section  205 
filings  to  establish  transitional  cost 
recovery  mechanisms  once  the  RTORs 
are  eliminated,  and  provides  guidance 
in  this  regard. 

Background 

July  31  Order 

4.  On  July  31,  2002,  the  Commission 
issued  an  order '  that  conditionally 
accepted  the  compliance  filings  of  the 
former  Alliance  Companies,  under 
which  they  proposed  to  join  either 
Midwest  ISO  or  PJM,  as  consistent  with 
Order  No.  2000,^  subject  to  satisfactory 
compliance  with  certain  conditions, 
summarized  as  follows:  (1)  That  a  single 
market  across  the  two  Regional 
Transmission  Organizations  (RTO)  must 
be  implemented  by  October  1,  2004;  (2) 
that  National  Grid'USA  (National  Grid) 
participates  in  both  Midwest  ISO  as 
GridAinerica  and  in  PJM,  and  performs 


•  See  Alliance  Companies,  et  ai.  100  FERC 1 
Bl,137  (20021  duly  31  Orderl. 

-  Regional  Transmission  Organizations,  Order  No. 
2000.  65  FR  809  (January  6.  2000).  FERC  Stats.  & 
Regs.,  Regulations  Preambles  luly  1996-December 
2000  1  31,089  (1999).  order  on  reh'g.  Order  No. 
2000-A,  65  FR  12088  (March  8,2000),  FERC  Stats. 
&  Regs,,  Regulations  Preambles  July  1996-December 
2000  %  31,092  (2000),  affirmed  sub  nom.  Public 
Utilitv  District  No.  1  Snohomish  County 
Washington,  et  at.  v.  FERC.  272  F.3d  607  (D.C.  Cir. 
2002)  (Order  No.  2000). 
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the  same  fund  ions,  consistent  with  the 
allocation  of  ft  mctions  to  independent 
transmission  c  ompanies  (ITCs)  provided 
in  the  April  25  Order  ^  and 
TRANSUnk.*  In  both  RTOs  for  Day  One 
operations;  (3)  that  there  be  pro  forma 
agreements  un  Jer  the  respective  tariffs 
of  Midwest  IS( )  and  PJM  that  provide 
for  participatic  n  of  ITCs  consistent  with 
the  delegation  of  functions  provided  for 
in  the  April  25j  Order  and  TRANSLink; 
(4)  that  Uie  agr  «ment  to  form  an  ITC 
between  Natioi  lal  Grid,  American 
Electric  Power  Service  Corporation,  on 
behalf  of  certain  of  its  public  utility 
affiliates^  (collectively,  AEP), 
CommonwealtJ  i  Edison  Company  and 
Commonwealtl  i  Edison  Company  of 
hidiana,  Inc.'(dDllectively,  ComEd), 
Dayton  Power  and  Light  Company 
(DP&L),  and  PJ  <A  must  be  filed  within 
30  days  of  the  ]  uly  31  Order;  (5)  that  the 
North  Americaji  Electric  Reliability 
Coimcil  (NERCJ)  must  approve  the 
Reliabihty  Plai  s  pursuant  to  which  PJM 
and  Midwest  IS  O  will  coordinate  their 
operations  undjr  the  new  configuration; 
(6)  that  a  soluti  an  addressing  the 
through  and  ou  t  rates  between  Midwest 
ISO  and  PJM  m  ust  be  developed;  (7)  that 
certain  of  the  fc  rraer  Alliance 
Companies  see!  :ing  to  join  PJM,  along 
with  PJM  and  N  fidwest  ISO,  provide  a 
solution  which  will  effectively  hold 
utilities  in  Wis(  :onsin  and  Michigan 
harmless  from  i  iny  loop  flows  or 
congestion  that  results  from  the 
proposed  confi|  ;uration;  (8)  that  PJM 
and  Midwest  IS  O  must  each  file  a 
statement  agree  ing  to  the  conditions 
within  15  days  af  the  July  31  Order,  an 
implementatioi  plan  for  achieving  a 
conunon  marke!  by  October  1,  2004, 
within  45  days,  and  frequent  progress 
reports  thereafter;  and  (9)  that 
Commission  Sti  iff  participate  in  the 
process.^ 

5.  The  Comm  ission  explained  that  the 
former  Alliance  Companies'  choices, 
standing  alone,  appeared  to  produce 
unjust  and  imre  isonable  rates,  terms 
and  conditions  or  transmission 
services,  buf  th<  t  these  conditions 
would  ensure  ji  st  and  reasonable  rates, 
terms,  and  cone  itions  for  transmission 
services.  The  Ju  y  31  Order  also  noted 
that  these  conditions  reflected  areas" 
which  NERC  concluded  needed  to  be 
addressed,  as  w  jll  as  commitments 


^  Alliance  Companies,  et  al..  99  FERC  1  61 ,105 
(2002)  (April  25  Ord  ?r) 

♦  TRANSLink  Trajsm 
a;..  99  FERC  161.1 

^Appalachian  Po\|er 
Southern  Power 
Company.  Kentucky 
Power  Company.  Ctti  i 
Power  Company 

*  See  July  31  Oniei  at  P  35-57 


ission  Company.  L.L.C..  fit 
(2002)  [TRANSLink]. 
Company.  Columbus 
Cor  ipany.  Indiana  Michigan  Power 
Power  Company.  Kingsport 
'o  Power  Company.  Wheeling 


made  by  the  parties  in  order  to  further 
the  goal  of  reaching  a  region-wide 
common  market  as  soon  as  possible.^ 

6.  The  Commission  particularly  found 
that  one  of  the  primary  obstacles  to  RTO 
formation  has  been  rate  pancaking  for 
transactions  crossing  RTO  borders,  and 
that  both  Midwest  ISO  and  PJM  agreed 
that  this  was  an  issue.  The  Commission 
stated  that,  in  light  of  the  former 
Alliance  Companies'  RTO  choices  and 
in  view  of  the  comments,  the  resolution 
of  inter-RTO  rates  was  fundamental  to 
its  decision  to  accept  the  choices  of 
Illinois  Power,  ComEd,  and  AEP  to  join 
PJM,  and  that  resolving  inter-RTO  rates 
was  fundamental  to  establishing  a  single 
common  market.  Therefore,  the  July  31 
Order  also  instituted  an  investigation 
and  hearing  of  inter-RTO  rates  under 
Section  206  of  the  FPA  before  an 
administrative  law  judge  in  Docket  No. 
EL02-1 11-000.  with  regard  to  the  rates 
for  through  and  out  service  in  the 
Midwest  ISO/PJM  region  and  with 
respect  to  the  protocols  relating  to  the 
distribution  of  revenues  associated  with 
such  through  and  out  service." 

7.  The  Commission  also  stated  that  it 
was  mindful  that  any  solution  may  need 
to  be  revised  once  a  common  market 
across  the  Midwest  ISO/PJM  region  is 
fully  developed,  and  would  be  subject 
to  the  Commission's  final  determination 
on  Standard  Market  Design  in  Docket 
No.  RM01-12-000.«  In  addition,  we 
stated  that  any  such  solution  must  result 
in  rates  that  are  designed  in  a  reasonable 
fashion  and  do  not  favor  participants  in 
one  RTO  over  those  in  the  other.  We 
noted  that,  while  we  were  instituting  a 
Section  206  proceeding,  we  nevertheless 
encouraged  Midwest  ISO  and  PJM  to 
develop  a  solution  to  eliminate  rate 
pancaking  between  the  organizations  on 
their  own  as  expeditiously  as  possible, 
and  we  allowed  them  a  period  of  time 
to  do  so. 

Order  on  Rehearing  of  the  July  31  Order 

8.  In  the  order  on  rehearing  and 
clarification  of  the  July  31  Order.i"  the 
Commission  denied  rehearing  of  the 
Commission's  findings  that  the  former 
Alliance  Companies'  RTO  choices  could 
not  be  accepted  without  the  conditions 
set  forth  in  the  July  31  Order.  The 
Commission  stated  that,  given  the 
record  in  this  proceeding,  without  the 
conditions  ordered  the  choices  of  some 


'  Id.  at  P  35-36. 

« Id.  at  P  49-50. 

''Remedying  Undue  Discrimination  Through 
Open  Access  Transmission  Service  and  Standard 
Electricity  Market  Design.  Notice  of  Proposed 
Rulemaking.  FERC  Stats  &  Regs.  1  32.563  (2002) 
(SMD  NOPR). 

'"  Alliance  Companies,  e/o/..  103  FERC  1  61.274 
(2003)  (Rehearing  Order). 


of  the  former  Alliance  Companies  to 
join  PJM  would  result  in  inappropriate 
RTO  configuration.  Moreover,  the 
Commission  found  that,  given  the 
locations  of  the  former  Alliance 
Companies  and  their  links  with  other 
neighboring  utilities,  outright 
acceptance  of  their  RTO  choices, 
without  any  conditions,  would  not  have 
been  just  and  reasonable.  In  this  regard, 
the  Commission  stated  that,  for 
example,  given  the  locations  of  the  New 
PJM  Companies  "  and  Illinois  Power  '^ 
in  the  heart  of  the  Midwest  ISO  region 
and  the  tight  links  between  these 
companies  and  their  neighboring 
utilities  in  the  Midwest  ISO  region,  we 
could  not  accept  their  joining  PJM  as 
just  and  reasonable  without  the 
conditions  we  adopted. '^ 

9.  The  Commission  disagreed  with  the 
parties'  contention  that  the  record  did 
not  support  the  July  31  Order's 
conditions.  We  stated  that  the  record  in 
this  proceeding  indicated  that  the  RTO 
choices,  as  proposed  (and  as  accepted 
albeit  with  conditions)  were 
problematic  when  considered  in  light  of 
Order  No.  2000.  The  Commission  found 
that  the  proposed  RTO  choices  and 


"On  December  11,  2002.  in  Docket  No.  ER03- 
262-000.  AEP.  ComEd,  DP&L.  and  Virginia  Electric 
Power  Company  (collectivelv.  the  New  PJM 
Companies)  and  PJM  filed  an  application  under 
Section  205  of  the  FPA  to  include  the  New  PJM 
Companies  as  transmission  owners  within  PJM.  On 
April  1,  2003,  the  Commission  accepted  the  filing 
related  to  ComEd's  and  AEP's  joining  PJM.  effective 
as  of  the  date  of  the  transfer  of  control  of  AEP"s  and 
ComEd's  facilities  to  PJM.  See  American  Electric 
Power  Sen'ice  Corporation,  et  al.,  103  FERC 
H  61,008  (2003);  see  also  American  Electric  Power 
Service  Corporation.  103  FERC  H  61.009  (2003). 

We  also  note  that  the  Virginia  Legislature  recently 
passed  a  bill  that  prohibits  Virginia  utilities  (which 
would  include  AEP)  from  joining  an  RTO  before 
July  1.  2004.  and  requires  them  to  obtain  prior 
approval  form  the  Virginia  State  Corporation 
Commission.  In  contrast,  on  March  14.  2003.  the 
Pennsylvania  Public  LItility  Commission,  the 
Michigan  Public  Service  Commission,  and  the  Ohio 
Public  Utilities  Commission  filed  a  motion  in 
Docket  No.  EC98— 10-000.  et  al..  requesting,  among 
other  things,  that  the  Commission  direct  AEP  to  join 
an  established  RTO.  as  earlier  required  in  that 
proceeding. 

'^  In  the  Rehearing  Order,  we  noted  that,  in  an 
application  pending  before  the  Commission  in 
Docket  No.  EC03-30-O00.  el  al..  Illinois  Power  has 
•proposed  to  transfer  its  transmission  system  to 
Illinois  Electric  Transmission  Company.  LLC 
(lETC),  an  indirect  subsidiary  of  Trans-Elect.  Inc.  As 
part  of  that  proposed  transaction.  lETC  commits  to 
make  all  of  the  necessary  filings  with  the 
Commission  to  facilitate  transfer  of  functional 
control  of  the  transmission  system  to  Midwest  ISO. 
Such  commitment  is  contingent  on  the  sale  to  lETC, 
which  has  yet  to  be  authorized  by  the  Commission 
or  consummated.  We  note  that  Illinois  Power  has 
terminated  its  Asset  Purchase  Agreement  with 
Trans-Elect.  Inc  and  Illinois  Electric  Transmission 
Co..  LLC.  See  Illinois  Power's  Company  Filing 
(Form  8K)  with  the  Securities  and  Exchange 
Commission  (July  9.  2003).  available  at  http:// 
ww-w.sec.gov. 

'^Rehearing  Order  at  P  20-21. 
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resulting  configuration,  without 
conditions,  would  frustrate  the 
realization  of  the  goals  of  RTO 
formation  such  as  resolution  of  loop 
flow  issues,  effective  management  of 
congestion,  and  enhanced  reliability 
and  efficiency. ''* 

Initial  Decision 

10.  On  March  31,  2003,  in  Midwest 
Independent  System  Operator,  et  al., 
102  FERC  "D  63,049  (2003)  (Initial 
Decision),  the  Presiding  Judge  issued  his 
Initial  Decision.  The  Presiding  Judge 
found  no  precedential  authority  that 
would  permit  him  to  eliminate  the 
RTORs  between  Midwest  ISO  and  PJM 
under  the  circumstances  of  this 
proceeding,  and  he  declined  to  do  so. 
The  Presiding  Judge  added  that  if  in  a 
change  in  policy  the  Commission  were 
to  order  it,  he  would  recommend  that 
the  Commission  adopt,  without 
requiring  the  filing  of  new  rate  cases,  a 
mechanism  such  as  one  of  the  Seams 
Elimination  Charge/Cost  Adjustment/ 
Assignment  (SECA)  proposals  by  the 
parties  to  prevent  cost  shifting  between 
customers  of  the  two  RTOs. 
Furthermore,  the  Presiding  Judge  stated 
that  the  Commission  should  decide 
whether  to  consider  the  impact  and 
equities  vis-a-vis  retail  rate  caps  when  it 
fashions  the  SECA.'^ 

1 1 .  The  Presiding  Judge  foimd  that 
eliminating  the  RTORs  without  a  SECA 
will  improperly  shift  costs  from 
Midwest  ISO's  native  load  to  PJM's 
native  load.^**  The  Presiding  Judge  also 
found  that  if  the  RTORs  are  eliminated, 
a  SECA  could  prevent  unwarranted  cost 
shifts  between  the  RTOs  without 
violating  any  rules  against  retroactive 
ratemaking.^^ 

12.  The  Presiding  Judge  also 
recommended  that  the  SECA  should  not 
be  phased  out  until  another  method  is 
placed  into  effect  to  prevent  cost 
shifting,  and  also  stated  that  the 
Michigan  and  Wisconsin  customers 
should  be  permitted  to  opt  out  of  the 
SECA  and  continue  to  be  subject  to  the 
PJM  RTOR.  In  addition,  the  Presiding 
Judge  stated  that  the  SECA  should  be 
calculated  using  2002  as  the  test  year 
rather  than  2001,  and  that  the  starting 
period  for  any  SECA  should  be  after  a 
final  Commission  order,  allowing 
enough  time  for  the  filing  of  compliance 
filings.  The  Presiding  Judge  added  that 
the  SECA  should  replace  only  through 
and  out  charges  on  transactions  that 
sink  in  either  the  expanded  PJM  or  the 
expanded  Midwest  ISO  and  either 


' "  Rehearing  Order  at  P  24-30. 
"  Initial  Decision  at  P  7,  101. 
'•  Initial  Decision  at  P  68-86. 
"Initial  Decision  at  P  87-90. 


soiu"ce  in  or  wheel  through  the  other 
RTO.  Finally,  the  Presiding  Judge  stated 
that  the  Commission  should  decide,  as 
a  matter  of  policy,  whether  a  SECA 
should  be  adopted  for  each  pricing 
zone,  or  alternatively,  whether  there 
should  be  a  sub-zone  option  that  the 
entities  within  a  pricing  zone  can 
choose.  18 

Discussion 

Procedural  Matter 

13.  On  April  17,  2003,  the  Wisconsin 
Commission  filed  a  motion  to  intervene 
out-of-time.  The  Wisconsin  Commission 
states  that,  since  it  participated  in  the 
proceeding  in  Docket  No.  EL02-65-000, 
and  the  instant  proceeding  was 
instituted  in  Docket  No.  EL02-65-000, 
it  assumed  it  was  unnecessary  to 
separately  intervene  in  the  instant 
proceeding.  The  Wisconsin  Commission 
continues  that,  while  it  monitored  the 
hearing  in  this  proceeding  and  felt  it 
unnecessary  to  actively  participate,  the 
Initial  Decision  raised  issues  that 
required  the  filing  of  a  brief  on 
exceptions  in  order  to  protect  its 
regulatory  interest  in  matters  pertaining 
to  Midwest  ISO. 

14.  On  May  7,  2003,  the  New  PJM 
Companies  and  PECO  filed  an  answer 
opposing  the  Wisconsin  Commission's 
motion  to  intervene  and  asking  that  the 
Commission  deny  the  Wisconsin 
Commission's  request  and  strike  its  brief 
on  exceptions.  They  contend  that  the 
Wisconsin  Commission  chose  to  "wait 
and  see"  what  transpired  in  the  hearing 
and  the  outcome  of  the  Presiding 
Judge's  decision  before  seeking 
intervention  and  filing  a  brief  on 
exceptions,  and  that  the  Wisconsin 
Commission  has  not  demonstrated  good 
cause  for  its  request  and  granting  the 
intervention  would  unduly  burden  the 
parties. 

15.  On  May  12,  2003,  Detroit  Edison 
Company  (Detroit  Edison)  filed  an 
answer  opposing  the  New  PJM 
Companies  and  PECO's  motion  to  strike. 
Detroit  Edison  claims  that  no  party  is 
imduly  prejudiced  because  parties  will 
have  an  opportunity  to  respond  to  the 
Wisconsin  Commission  in  briefs 
opposing  exceptions.  Detroit  Edison 
also  asserts  that  the  Wisconsin 
Commission  is  the  only  party 
representing  ratepayers  in  Wisconsin. 

16.  On  May  13,  2003,  the  Wisconsin 
Public  Service  Corp.  (WPSC)  filed  an 
answer  opposing  the  New  PJM 
Companies  and  PECO's  motion  to  strike, 
arguing  that  the  Wisconsin  Commission 
has  regulatory  jurisdiction  for  the  retail 
ratepayers  of  Wisconsin  whose  interests 


will  be  significantly  impacted  by  the 
Commission's  resolution  of  the  issues  in 
this  proceeding. 

17.  On  May  14,  2003,  the  Wisconsin 
Commission  filed  an  answer  to  the  New 
PJM  Companies  and  PECO's  motion  to 
strike.  The  Wisconsin  Commission  asks 
that  the  Commission  deny  the  motion 
because:  (1)  The  Commission  did  not  set 
a  deadline  for  interventions;  (2)  the 
movants  filed  their  answer  and  motion 
to  strike  out  of  time;  (3)  the  Commission 
should  construe  the  Wisconsin 
Commission's  motion  to  intervene  as  a 
timely  filed  notice  of  intervention;  and 
(4)  the  Commission  should  not  strike  its 
brief  on  exceptions  because  its  motion 
to  intervene  satisfies  the  standards  for 
late  intervention. 

18.  Under  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure, 1^  we  will  deny  the 
Wisconsin  Commission's  untimely, 
opposed  motion  to  intervene.  Under  the 
facts  presented,  we  do  not  believe  that 
it  would  be  in  the  public  interest  to 
permit  the  Wisconsin  Commission's 
motion  to  intervene  in  this  proceeding 
at  this  late  date.  We  think,  however,  that 
participation  as  amicus  curiae  would 
serve  the  purposes  of  the  Wisconsin 
Commission  to  carry  out  its 
responsibilities  and  would  contribute  to 
our  consideration  of  the  issues  in  this 
case.  Therefore,  we  will  deny  the 
Wisconsin  Commission's  request  for 
intervention  but  we  will  permit  it  to  file 
its  brief  and  deny  New  PJM  Companies 
and  PECO's  motion  to  strike.^" 

The  Justness  and  Reasonableness  of  the 
RTORs 

Presiding  Judge's  Ruling 

19.  The  Presiding  Judge  claimed  that 
there  was  no  precedential  authority  that 
would  permit  a  finding,  under  the 
circumstances  of  this  proceeding,  that 
the  RTORs  between  the  expanded  PJM 
and  the  expanded  Midwest  ISO  are 
unjust  and  unreasonable.  He  concluded 
that,  while  the  Commission  has 
encouraged  the  elimination  of  rate 
pancaking  between  RTOs,  it  has  never 
required  it. 

20.  The  Presiding  Judge  stated  that,  if 
the  proposed  incorporation  of  the  New 
PJM  Companies  into  PJM  would  create 
seams  that  result  in  islanding  a 
significant  portion  of  the  Midwest  ISO 
load  so  that  it  would  have  to  pay 
pancaked  rates  to  have  power 
transmitted  to  it  from  generation 


"Initial  Decision  at  P  91-100. 


•9 18  CFR  385.713(d)(2)  (2003). 

2"  See  Transwestem  Pipeline  Company.  35  FPC 
334,  335  (1966);  see  a/so  Transcontinental  Gas  Pipe 
Line.  88  FERC1 61.155  at  61.521  (1999);  Texas 
Eastern  Transmission  Corporation,  88  FERC 
161,167  at  61,559  (1999). 
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elsewhere  in  Midwest  ISO,  then  the 
RTORs  would  be  unjust  and 
unreasonable  However,  the  Presiding 
Judge  found  t  lat  the  choices  of  the  New 
PJM  Compani  3s  to  join  PJM  did  not 
create  any  ne\  {  seams  because  seams 
already  exist  I  etween  Midwest  ISO  and 
New  PJM  Con  panies:  rate  pancaking 
currently  exis  s  across  the  seams 
between  the  individual  former  Alliance 
Companies  jo  ning  PJM  and  Midwest 
ISO  because  tl  le  Midwest  ISO  members 
are  currently  i  squired  to  pay  through 
and  out  rates  I  q  the  individual  New  PJM 
Companies  and  Illinois  Power  under 
their  individu  il-company  OATTs.  The 
Presiding  Judf  e  noted  that,  after  these 
companies  joi  i  PJM.  the  Midwest  ISO 
members  will  jay  the  PJM  RTOR 
instead  of  the  ndividual-company 
through  and  o  it  rates,  and  he  found  no 
evidence  that  \  eplacing  the  individual- 
companv  throi  igh  and  out  rates  with  the 
PJM  RTOR  wa^  unjust  and 
unreasonable. 


that 
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the  elimination  of  these  through  and  nut 
rates. 

23.  Several  parties  contend  that  the 
Commission  has  already  decided  the 
issue  of  the  justness  and  reasonableness 
of  the  RTORs  in  the  July  31  Order.^ ' 
These  parties  argue  that  the  Commission 
would  not  have  set  the  through  and  out 
rates  for  hearing  in  the  first  place  if  it 
did  not  believe  the  Presiding  Judge  held 
the  authority  to  find  them  unjust  and 
unreasonable  and  order  their 
elimination. 

24.  Several  parties  also  except  to  the 
Presiding  Judge's  finding  that  the 
choices  of  the  New  PJM  Companies  and 
Illinois  Power  do  not  create  irrational 
seams. ^''  They  contend  that  the  choices 
of  these  companies  to  join  PJM  did  in 
fact  create  the  inter-RTO  seam  problem 
being  addressed  in  this  proceeding.  The 
excepting  parties  assert  that,  since  the 
irrational  nature  of  this  seam  increases 
the  number  of  transactions  that  must 
pay  pancaked  rates,  the  RTORs  are 
unjust  and  unreasonable,  Edison 
Mission  argues  that  the  sheer 
inefficiencies  and  market  distortions 
that  result  from  the  RTORs  are  reason 
alone  to  warrant  their  elimination.-"' 
The  Michigan  Commission  notes  that 
the  resulting  "Swiss  cheese" 
configuration  leads  to  some  members  of 
PJM  being  west  of  certain  of  the 
Midwest  ISO  members,  with  some  of 
these  Midwest  ISO  members  being  in 
the  inequitable  position  of  having  to  pay 
RTORs  to  access  their  own  generation.^s 

25.  Some  parties  argue  that  the 
Presiding  Judge  erred  by  failing  to 
eliminate  the  RTORs  for  other  reasons. 
For  example,  the  excepting  parties  claim 
that  the  Presiding  Judge  erroneously 
failed  to  eliminate  the  RTORs  even  after 
agreeing  that  they  promote  inefficiency 
and  acknowledging  that  the  unusual 
seam  configuration  will  exacerbate  the 
adverse  impacts  of  the  through  and  out 
rates.-"  They  contend  that  the  Presiding 
Judge  has  an  inherent  responsibility  to 
promote  the  public  interest,  yet 
neglected  to  do  so  bv  failing  to  eliminate 
the  RTORs. 


-J  Sep  Ohio  Commission  Brief  on  Exceptions  at  2. 
Michigan  Agencies  Brief  on  Exceptions  at  10. 
MidAmerican  Brief  on  Exceptions  at  9.  Midwest 
ISO  Brief  on  Exceptions  at  4. 

-■•.See.  e.g..  Trial  Staff,  Michigan  Agencies, 
Michigan  Commission,  WEPCO.  Cinergy,  Illinois 
Power,  and  Midwest  ISO. 

''='See  Edison  Mission  Brief  on  Exceptions  at  10. 

"'See  Michigan  Commission  Brief  on  Exceptions 

ate. 

2"  See.  e.g.,  MidAmerican  Brief  on  Exceptions  at 
14,  slating  that  "the  Initial  Decision  declines  to 
eliminate  seams  charges  for  lack  of  perceived 
precedential  authority,  hut  it  nonetheless  identifies 
deficiencies  with  those  seams  charges  as  they  now 
exist." 


Briefs  Opposing  Exceptions 

26,  A  number  of  parties  agree  with  the 
Presiding  Judge  that  there  is  no 
precedent  for  eliminating  the  RTORs  at 
this  time.  28  They  state  that  many  parties 
excepting  to  the  Presiding  Judge  on  the 
issue  of  precedent  do  not  provide  any 
citations  to  cases  in  which  the 
Commission  determined  that  it  was 
unjust  and  unreasonable  to  charge  for 
through  and  out  service.  The  New  PJM 
Companies  and  Classic  PJM  companies 
contend  that  the  July  31  Order  did  not 
require  the  elimination  of  the  RTORs; 
otherwise  a  hearing  would  not  have 
been  needed.-"  The  New  PJM 
Companies  and  PECO  argue  that  the 
Commission's  April  28,  2003  White 
Paper  in  Docket  No.  RMOl-1 2-000  ^o 
would  allow  PJM  transmission  owners 
to  recover  contributions  to  their 
transmission  cost  of  service  from 
Midwest  ISO  through  access  fees  or 
export  fees  because  of  notable 
imbalances  in  the  exports  and  imports 
between  the  expanded  PJM  and  the 
expanded  Midwest  ISO." 

27.  Several  parties  question  the 
benefits  of  eliminating  the  RTORs.  JCA 
contends  that  evidence  in  the  record 
indicates  that  there  may  be  no  overall 
efficiency  gains  from  eliminating  the 
RTORs,  which  it  argues  may  increase 
constraints  between  the  two  RTOs  and 
allow  customers  to  hoard  transmission 
capacity.^^  JCA  also  argues,  as  do  the 
Classic  PJM  Companies,  that 
elimination  of  the  RTORs  would  remove 
the  distance  component  from  rates, 
which  could  distort  the  market.^^  The 
Classic  PJM  Companies  admit  that  the 
inefficiencies  associated  with  the 
RTORs  are  likely  to  be  significant  once 
the  common  market  is  operational.  They 
argue  that  the  inefficiencies  associated 
with  the  RTORs  are  likely  to  be  much 
less  during  the  period  before  the 
common  market  is  operational,  and  they 
maintain  that  the  RTORs  should  not  be 
eliminated  before  such  time.^'' 


'0  See  e.g..  Classic  PJM  Companies,  ICA, 
Maryland  and  Pennsylvania  Commissions,  New 
PJM  Companies  and  PE("0. 

^^See  New  P|M  Companies  Brief  Opposing 
Exceptions  at  11.  Classic  PJM  Companies  Brief 
Opposing  Exceptions  at  ,'5. 

10  See  Wholesale  Market  Platform  White  Paper 
(White  Paper),  .Appendix  A  at  6. 

'"  See  New  PJM  Companies  and  PECO  Brief 
Opposing  Exceptions  at  5  and  Classic  PJM 
Companies  Brief  Opposing  Exceptions  at  5-6. 

'-See  JCA  Reply  Brief  on  Exceptions  at  11  (citing 
testimony  of  Rodney  Frame.  Classic  PJM  Companies 
witness).  Mr.  Frame  testified  that  elimination  of  the 
RTOR  charges  could  result  in  hoarding  of  capacity 
across  the  inter-ties  since  there  would  be  no 
payment  for  use  ofthis  capacity.  Id. 

"Id. 

'<  See  Classic  PJM  Companies  Brief  Opposing 
Exceptions  at  26. 
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Commission  Decision 

28.  We  disagree  with  the  Presiding 
Judge's  conclusion  that  he  did  not  have 
the  authority  to  find  the  through  and  out 
rates  for  transactions  crossing  the 
proposed  RTO  boundary  imjust  and 
unreasonable.  We  would  not  have 
instituted  an  investigation,  and 
established  hearing  procedures, 
pursuant  to  section  206  of  the  FPA,  if 
the  Presiding  Judge  lacked  the  authority 
to  conclude  that  the  rates  were  unjust 
and  unreasonable.  Moreover,  the  RTORs 
in  the  Midwest  ISO/PJM  region 
perpetuate  seams  that  prevent  the 
realization  of  more  efficient  and 
competitive  electricity  markets  in  the 
region,  and  thus  violate  a  central  tenet 
of  the  Commission's  RTO  policy. 

29.  Although  the  Presiding  Judge 
correctly  stated  that  Order  No.  2000 
does  not  require  the  elimination  of  rate 
pancaking  between  RTOs,  Order  No, 
2000  also  requires  that  RTOs  meet 
certain  minimum  characteristics, 
including  proper  scope  and 
configuration.  Order  No.  2000  also 
requires  that  RTOs  eliminate  rate 
pancaking  within  a  region  of 
appropriate  scope  and  configuration. ^s 
Order  No.  2000  emphasizes  that  this  is 
a  central  goal  of  the  Commission's  RTO 
policy  because  rate  pancaking  restricts 
the  amount  of  generation  that  can  be 
economically  delivered  to  any  customer, 
thereby  frustrating  the  realization  of 
competitive  and  efficient  bulk  power 
markets. 3^  In  addition.  Order  No.  2000 
indicates  that,  among  the  factors  that 
will  be  considered  when  determining 
appropriate  RTO  configuration,  the 
Commission  will  consider  the  extent  to 
which  the  proposal  would  encompass 
one  contiguous  area,  encompass  a 
highly  interconnected  portion  of  the 
grid,  and  recognize  trading  patterns. ^^ 
When  we  find  that  a  proposed  RTO  does 
not  meet  the  scope  and  configuration 
requirements  of  Order  No.  2000,  as  we 
did  writh  respect  to  the  organizations 
resulting  from  certain  former  Alliance 
Companies'  decisions  to  join  PJM,  the 
Commission  must  impose  conditions  on 
its  acceptance  of  those  decisions,  such 
as  requiring  inter-RTO  coordination 
agreements  and/or  the  elimination  of 
inter-RTO  rate  pancaking,  in  order  to 
mitigate  otherwise  inappropriate  RTO 
configuration,  ^8  While  the  Commission 
has  not  required  the  elimination  of 


inter-RTO  rate  pancaking  before,  the 
Commission  has  not  had  to  address  the 
issue  before;  the  circumstances 
presented  in  this  proceeding  are 
unprecedented, 

30.  The  former  Alliance  Companies 
are  uniquely  situated  in  relation  to  two 
operating  regional  transmission 
organizations  such  that  elimination  of 
the  seam  between  Midwest  ISO  and  PJM 
is  necessary  to  promote  more  efficient 
and  competitive  electricity  markets  and 
to  meet  the  requirements  of  Order  No. 
2000.  Some  of  the  former  Alliance 
Companies,  including  Illinois  Power 
and  the  New  PJM  Companies,  are 
located  in  the  heart  of  the  Midwest  ISO 
region  and  have  close  links  with  their 
neighboring  utilities  in  Midwest  ISO. 
The  Commission  recognized  the  critical 
position  of  these  companies  vis-a-vis 
Midwest  ISO  when  it  granted  the 
Midwest  ISO  RTO  status.  Specifically, 
the  Commission  originally  noted  that 
Midwest  ISO  had  a  configuration  on  its 
eastern  border  that  was  inconsistent 
with  the  scope  and  configuration 
requirements  of  Order  No.  2000,  and 
found  that  the  problem  would  be  solved 
by  successful  integration  of  some  or  all 
of  the  former  Alliance  Companies  into 
Midwest  ISO. '« 

31.  Correspondingly,  other  former 
Alliance  Companies  are  located  along 
the  western  border  of  PJM.  In  the 
Commission's  initial  order  on  PJM's 
RTO  proposfJ,  the  Commission  found 
that  PJM  exhibited  insufficient  scope  to 
meet  the  requirements  of  Order  No. 
2000  and  encouraged  PJM  to  continue 
its  efforts  to  expand  in  the  region.''" 

32.  Thus,  by  virtue  of  their  location 
and  ties  to  their  neighbors,  the  former 
Alliance  Companies,  through  their 
failure  to  join  RTOs,  and  also  through 
their  proposed  RTO  choices,  create  a 
barrier  that  obstructs  more  efficient  and 
competitive  electricity  markets  and  the 
realization  of  adequate  RTO  scope  and 
configuration  in  the  region,  thereby 
denying  the  benefits  of  more  efficient 


35  See  Order  No.  200  at  31. 173. 

36 /rf. 

"W.  at  31,082-84. 

3»See  Order  No.  2000  at  31,083;  see  also 
Rehearing  Order  at  P  31.  As  we  explained  in  the 
July  31  Order,  the  alternative  to  accepting  the 
former  Alliance  Companies'  compliance  filings 
with  conditions  was  rejecting  them.  See  July  31 
Order  at  P  38. 


3"  Midwest  Independent  Transmission  System 
Operator.  Inc.,  97  FERC  1 61,326  (2001).  As 
explained  in  the  Rehearing  Order,  our  granting  of 
RTO  status  to  Midwest  ISO,  despite  tliis 
configuration  problem,  was  entirely  consistent  with 
Order  No.  20O0's  provision  that  RTO  status  would 
not  be  categorically  denied  or  RTO  start-up  delayed 
where  transmission  owners  representing  a  large 
majority  of  the  facilities  in  a  region  are  ready  to 
move  forward,  even  though  agreement  by  a  few 
transmission  owners  in  the  region  has  yet  to  be 
obtained.  See  Rehearing  Order  at  P  43  n.36.  Order 
No.  2000  at  31,086. 

••"On  rehearing,  the  Commission  found  that  PJM's 
planned  expansion  to  incorporate  some  of  the 
former  Alliance  Companies,  as  conditionally 
accepted  in  the  July  31  Order,  alleviated  concerns 
regarding  the  possible  insufficient  scope  of  PJM  as 
an  RTO.  PJM  Interconnection.  LLC  et  ai.  96  FERC 
161,061  (2001).  order  on  re/i'g.  101  FERC161.34.S 
(2002). 


and  competitive  regional  electricity 
markets  to  customers  in  21  states  and 
one  Canadian  province. 

33.  As  noted  in  the  July  31  Order  and 
the  Rehearing  Order,  the  choice  of 
Illinois  Power  and  the  New  PJM 
Companies  to  join  PJM  results  in  a  long 
and  irregular  RTO  border  that 
perpetuates  Midwest  ISO's 
configuration  problems.  Specifically,  as 
we  discussed  in  the  Rehearing  Order, 
evidence  indicates  that  the  proposed 
RTO  configuration  would  divide  a 
highly  interconnected  portion  of  the 
grid,  leaving  in  place  an  elongated  and 
irregular  seam  across  which  significant 
trading  activity  takes  place.^'  For 
example,  10,700  MVA  transfer 
capability  exists  between  Midwest  ISO 
and  the  New  PJM  Companies  and 
Illinois  Power,  while  only  3,300  MVA  of 
transfer  capability  exists  between  PJM 
and  New  PJM  Companies  and  Illinois 
Power.  Additionally,  there  is  66,500 
MVA  of  tie  line  capacity  between 
Midwest  ISO  and  the  New  PJM 
Companies  and  Illinois  Power,  while 
only  6,000  MVA  of  tie  line  capacity 
exists  between  PJM  and  Ne\/  PJM 
Companies  and  Illinois  Power.*^ 
Notwithstanding  their  closer  ties  to 
Midwest  ISO,  the  New  PJM  Companies 
and  Illinois  Power  have  opted  to  join 
PJM.  Further,  during  a  one-year  period 
commencing  June  1,  2001,  AEP  received 
4,400  requests  for  transmission  service 
into  the  Midwest  ISO  footprint  for  a 
total  of  48,800  MW-years  of 
transmission  service,  while  AEP 
received  only  1.500  requests  for 
transmission  service  into  PJM  for  a  total 
of  12,500  MW-years  of  transmission 
service.^ '  Again,  notwithstanding  the 
close  ties  to  Midwest  ISO.  AEP  has 
opted  to  join  PJM.  Thus,  accepting  the 
former  Alliance  Companies'  RTO 
choices  unconditionally  would  result  in 
fewer  benefits  from  one-stop  shopping 
or  the  elimination  of  rate  pancaking 
than  if.  for  example.  AEF  joined 
Midwest  ISO."**  Other  evidence 
indicates  that,  due  to  the  entry  of  the 
New  PJM  Companies  and  Illinois  Power 
into  PJM,  Michigan  and  Wisconsin 
would  remain  only  partially  contiguous 
with  the  rest  of  Midwest  ISO,  and 
companies  in  Michigan  and  Wisconsin 
would  be  required  to  pay  pancaked  rates 
in  order  to  wheel  power  through  PJM 
from  elsewhere  in  Midwest  ISO.''^  In 
addition,  the  record  indicates  that 
various  other  market  participants  will 
be  adversely  affected  by  continued  rate 


<'  Rehearing  Order  at  P  26-30. 

«  Id.  at  P  29.  n.27. 

■•I  Id  at  P  27. 

« Id.  at  P  28. 

«W.  atP28&n.26. 
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i'nter-RTO  rate  pancaking;  rather,  it 
constitutes  intra-RTO  rate  pancaking 
which  is  unequivocally  prohibited 
under  Order  No.  2000.  The  solution  is 
to  eliminate  the  RTORs,  i.e.,  eliminate 
the  through  and  out  rates  that  constitute 
the  rate  pancaking,  and  in  a  very  real 
sense  constitute  the  seam. 

36.  We  disagree  with  the  New  PJM 
Companies  and  PECO  that  eliminating 
the  RTORs  is  inconsistent  with  the 
Commission's  recently-issued  White 
Paper.  As  an  initial  matter,  we  note  that 
parties  to  this  proceeding  are  in 
agreement  that  the  RTORs  must  be 
eliminated  when  the  common  market 
becomes  operational,  in  order  to  realize 
the  goal  of  truly  efficient  and 
competitive  electricity  markets  in  the 
region.  (As  discussed  above,  it  is  due  to 
the  proposed  RTO  configuration  that  the 
Commission  finds  that  Midwest  ISO  and 
PJM  RTORs  are  unjust  and  unreasonable 
and  directs  Midwest  ISO  and  PJM  to 
eliminate  these  charges.)  Furthermore, 
we  note  that,  while  the  White  Paper 
contemplates  use  of  an  export  fee  in 
situations  where  there  is  an  imbalance 
between  imports  to  and  exports  from  a 
region,  the  White  Paper  reaffirms  the 
RTO  scope  and  configuration 
requirements  of  Order  No.  2000.''" 
Indeed,  the  replacement  of  RTORs  with 
inter-regional  allocation  of  transmission 
revenue  requirements  is  consistent  with 
the  transmission  pricing  concepts 
advanced  in  the  SMD  NOPR  and  the 
White  Paper. SI 

37.  We  also  disagree  with  arguments 
that  rate  pancaking  across  the  proposed 
seam  provides  beneficial  price  signals 
by  incorporating  an  element  of  distance 
into  transmission  rates. '^^  As  we  explain 
above,  rate  pancaking  across  the 
proposed  seam  obstructs  more  efficient 
and  competitive  electricity  markets  and 
thus  violates  Order  No.  2000  s  goal  and 
requirement  that  RTOs  eliminate  rate 
pancaking  within  regions  of  appropriate 
scope  and  configuration.  Moreover,  in 
Order  No.  2000.  the  Commission 
rejected  similar  arguments  that  the 
Commission  allow  rate  pancaking 
within  RTOs  in  order  to  reflect  distance 
in  rates.  In  doing  so.  the  Commission 
essentially  rejected  rate  pancaking  based 
on  corporate  boundaries  as  a 
supportable  distance-based  rate 
methodology.'^^  Rate  pancaking  across 
the  proposed  seam  suffers  from  the 
same  flaw. '^  Because  the  RTORs  are 


'•".Sfp  White  Paper.  Appendix  A  at  3. 

^' W.  at  6;  SMD  NOPR  at  P  183-89. 

^2  JCA  Brief  on  Exceptions  at  13. 

•JiVeOrder  No.  2000  at  31.174-75.  However,  the 
Commission  clarified  that  it  would  lie  receptive  to 
distance-sensitive  rates  that  can  be  justified. 

'■•  Indeed,  the  record  indicates  that,  due  to  the 
irregular  contour  of  the  proposed  seam,  rate 


based  on  embedded  transmission  costs, 
they  can  have  a  distorting  effect  on 
economic  choices.^^  Thus,  we  disagree 
that  the  RTORs  provide  beneficial  price 
signals.  In  this  regard,  we^firm  the 
Presiding  Judge's  finding  that  the 
configuration  of  the  seam  argues  against 
relying  on  rate  pancaking  across  the 
seam  to  incorporate  an  element  of 
distance  in  rates. ^^ 

38.  With  respect  to  the  concerns 
expressed  by  JCA  and  the  Classic  PJM 
Companies  that  eliminating  the  RTORs 
may  result  in  hoarding  of  capacity,  we 
agree  with  Cinergy  that  there  are  other, 
better  means  to  discourage  hoarding  of 
transmission  capacity  than  to  perpetuate 
unjust  and  unreasonable  rates.  We  will 
direct  the  market  monitors  of  PJM  and 
Midwest  ISO  to  assess  the  potential  for. 
and  to  look  for  signs  of,  hoarding  of 
transmission  capacity.  Should  they 
detect  any,  they  should  notify  us  and 
their  respective  RTOs  immediately,  and 
the  RTOs  should  promptly  file  a 
proposal  to  rectify  the  matter. 

39.  Accordingly,  the  Commission 
finds  that  the  PJM  and  Midwest  ISO 
RTORs,  when  applied  to  transactions 
sinking  within  the  proposed  Midwest 
ISO/PJM  footprint,  are  unjust  and 
unreasonable  and  must  be  eliminated. 
As  discussed  below,  we  will  eliminate 
them  effective  November  1,  2003,"'"  in 
order  to  provide  sufficient  time  for  the 
parties  to  prepare  the  appropriate  filings 
and  the  Commission  to  review  those 
filings.^'' 


pancaking  across  it  does  not  accurately  incorporate 
distance  into  rates.  SeeTr.  at  212-14  (indicating 
that  a  hypothetical  transaction  sourting  in 
Richmond.  Virginia  and  sinking  in  Chicago.  Illinois 
would  not  be  subject  to  pancaked  rates,  while  a 
transaction  sourcing  in  Gary.  Indiana  and  sinking 
in  Chicago  would  be  subject  to  pancaked  rales). 

'■*  See  Exhibit  No.  CAS-1  at  9. 

^•^  Initial  Decision  at  P  63. 

'■'  We  disagree  with  the  Classic  PJM  Companies 
that  the  Commission  should  not  eliminate  the 
RTORs  before  the  common  market  is  operational. 
As  discussed  above,  the  RTORs  violate  Order  No. 
2000  and  are  unjust  and  unreasonable.  This  is  true 
regardless  of  whether  the  common  market  has 
become  operational.  While  we  expect  the  most 
benefits  in  terms  of  more  efficient  and  competitive 
markets  once  the  common  market  is  operational, 
the  elimination  of  the  RTORs  during  the  transition 
to  a  common  market  will  accelerate  the  realization 
of  those  benefits. 

■"  Further,  we  note  that  ComEd  plans  to  be  fully 
integrated  into  PJM  on  November  1.  2003.  See  Press 
Release.  PJM  Interconnection.  Market 
Implementation  Date  for  Northern  Illinois  Region 
Confirmed  for  November  1  (July  11.  2003).  available 
at  http://ww\v.pjm.cnm/contnbutions/news- 
releases.  On  July  11.  2003.  in  a  status  report  filed 
in  Docket  No.  ER02-22-O02.  et  ai.  GridAmerica 
indicated  that  it  is  on  .schedule  to  become 
operational  under  the  Midwest  ISO  as  of  October 
1.  2003. 

If  GridAmerica  and  ComEd  meet  these  targets,  the  . 
individual-company  tariffs  of  the  individual 
GridAmerica  Participants  and  ComEd  will  be 
superseded  by  the  applicable  RTO  tariff,  and  rate 
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40.  While  we  named  the  through  and 
out  rates  under  the  Midwest  ISO  and 
PJM  OATTs  as  the  rates  subject  to 
investigation  in  Docket  No.  EL02-111- 
000,  we  expected  that  the  inter-RTO 
seam  would  be  the  only  seam  remaining 
at  the  close  of  Docket  No.  EL02-111- 
000.  When  we  conditionally  accepted 
the  former  Alliance  Companies'  RTO 
choices  a  year  ago,  we  relied  upon  their 
express  intentions  and  commitments  so 
that,  by  acting  expeditiously  in  allowing 
each  company  to  proceed  to  join  the 
RTO  of  its  choosing,  those  choices 
would  be  implemented,  and  the 
resulting  benefits  would  be  realized — 
quickly.  The  timely  elimination  of  rate 
pancaking  in  this  region  of  the  country, 
which,  as  we  discuss  above,  is  critical 
to  achieving  competitive  and  efficient 
electric  markets,  was  fundamental  to 
our  decision  to  accept  the  former 
Alliance  Companies  RTO  choices. 

41.  Even  with  elimination  of  the 
Midwest  ISO  and  PJM  RTORs,  in  the 
near  term  the  region  will  still  be  riddled 
with  seams,  with  the  through  and  out 
rates  under  the  individual-company 
tariffs  of  AEP,  Ameren  Services 
Companies  on  behalf  of  certain  public 
utility  affiliates  ^^  (collectively, 
Ameren),  ComEd,  First  Energy  Corp.  on 
behalf  of  certain  public  utility  affiliates 
(collectively.  First  Energy),^°  Illinois 
Power,  Northern  Indiana  Public  Service 
Company  (NIPSCO),  and  DP&L  acting  as 
toll  gates  that  impede  the  realization  of 
more  efficient  and  competitive 
electricity  markets  in  the  region  and  that 
preserve  a  competitive  advantage  for  the 
non-RTO  participants'  merchant 
functions.  We  find  that  the  through  and 
out  rates  under  the  tariffs  of  these 
individual  former  Alliance 
Companies,**!  for  transactions  sinking  in 
the  proposed  Midwest  ISO/PJM 
footprint,  may  be  unjust,  unreasonable, 
and  unduly  discriminatory  or 
preferential,  and,  pursuant  to  section 
206  of  the  FPA,  we  will  initiate  an 
investigation  and  hearing  in  Docket  No. 
EL03-212-000.  We  will  provide  for  a 
"paper"  hearing  ^^  to  determine 


pancaking  over  their  transmission  systems  for 
transactions  sinking  within  the  proposed  Midwest 
ISO/PJM  footprint  will  be  eliminated. 

58  Union  Electric  Co.  and  Central  Illinois  Public 
Service  Co. 

^"American  Transmission  Systems.  Inc.. 
Cleveland  Electric  Illuminating  Power  Co..  Ohio 
Edison  Co.,  Pennsylvania  Power  Co..  Toledo  Edison 
Co. 

^'  ,\EP.  Ameren,  ComEd,  First  Energy.  Illinois 
Power.  NIPSCO.  and  DP&L.  See  supra  note  58. 

"The  use  of  a  "paper"  hearing,  rather  than  a 
trial-type,  evidentiary  hearing,  has  been  addressed 
in  previous  cases.  See.  e.g..  Public  Service  Company 
of  Indiana,  49  FERC  161.346  (1989).  order  on  rehg. 
50  FERC  1  61.186.  opinion  issued.  Opinion  349,  51 
FERC  1 61,367,  order  on  reh'g,  Opinion  349-A.  52 
FERC  1 61,260.  clarified.  53  FERC  1 61,131  (1990). 


whether  the  through  and  out  rates 
contained  in  the  tariffs  of  AEP,  Ameren, 
ComEd,  First  Energy,  Illinois  Power, 
NIPSCO,  and  DP&L  are  just,  reasonable, 
and  not  unduly  discriminatory  or 
preferential.  Given  our  statutory 
responsibility  to  ensure  these  rates  are 
just  and  reasonable,  we  believe  that 
expeditious  resolution  of  this 
proceeding  is  critical.  Accordingly,  the 
Commission  will  provide  AEP,  Ameren, 
ComEd,  First  Energy,  Illinois  Power, 
NIPSCO  and  DP&L,  and  interested 
parties,  with  an  opportunity  to  file, 
explaining  why  the  rates  are  or  are  not 
unjust,  luireasonable  or  unduly 
discriminatory  or  preferential,  on  or 
before  August  15,  2003. 

42.  Where,  as  here,  the  Commission 
initiates  a  section  206  investigation  on 
its  own  motion,  section  206(b)  requires 
that  the  Commission  establish  a  refund 
effective  date  anywhere  from  60  days 
after  publication  in  the  Federal  Register 
of  notice  of  its  initiation  of  a  proceeding 
to  five  months  after  the  expiration  of  the 
60-day  period.  In  order  to  give 
maximum  protection  to  customers,  and 
consistent  with  our  precedent,  we  will 
establish  the  refund  date  at  the  earliest 
date  allowed.  This  date  will  be  60  days 
from  the  date  on  which  notice  of  the 
initiation  of  the  investigation  in  Docket 
No.  EL03-2 12-000  is  published  in  the 
Federal  Register. 

43.  Section  206(b)  also  requires  that  if 
no  final  decision  is  rendered  in  the 
Commission's  investigation  by  the 
refund  effective  date  or  by  the 
conclusion  of  the  180-day  period 
commencing  upon  the  initiation  of  a 
proceeding  pursuant  to  section  206, 
whichever  is  earliest,  the  Commission 
shall  state  the  reasons  why  it  has  failed 
to  do  so  and  shall  state  its  best  estimate 
as  to  when  it  reasonably  expects  to 
make  such  a  decision.  'The  Commission 
expects  to  issue  its  final  decision  in 
Docket  No.  EL03-212-000  by  October 
31,  2003. 

SECA  Issue 

Presiding  Judge's  Ruling 

44.  The  Presiding  Judge  stated  that  if 
the  Commission  were  to  order  the 
elimination  of  the  RTORs,  he  would 
recommend  that  the  Commission  adopt, 
without  requiring  the  filing  of  new  rate 


cases,  a  mechanism  such  as  one  of  the 
SECAs  proposed  by  the  parties  to 
prevent  cost  shifting  between  customers 
of  the  two  RTOs.f*^  The  various  SECAs 
proposed  by  the  parties  are  generally 
designed  as  non-by-passable  surcharges 
to  license  plate  zonal  rates  for  delivery 
to  load  within  the  RTOs.m  The 
Presiding  Judge  found  that  eliminating 
the  RTORs  without  a  SECA  would 
improperly  shift  costs  from  Midwest 
ISO's  native  load  to  PJM's  native  load.^^ 
The  Presiding  Judge  took  the  position 
that  inappropriate  cost  shifting  will 
occur  if  RTORs  are  eliminated  absent  a 
lost  revenue  recovery  mechanism 
because  "the  through  and  out  revenues 
are  no  longer  credited  against  the  cost 
of  service  and  native  load  customers 
assume  the  burden  previously  carried 
by  importing  customers  in  the  form  of 
an  increase  in  their  own  rates." ''^ 

Briefs  on  Exceptions 

45.  Many  parties  objecting  to  a  lost 
revenue  recovery  mechanism  challenge 
the  Initial  Decision's  position  that 
transmission  owners  are  entitled  to  a 
specific  amount  of  revenue  related  to 
through  and  out  transactions.**^  The 
Michigan  Agencies  assert  that  the 
concept  of  "lost  revenues"  is  also  faulty 
since  transmission  owners  are  not 
legally  guaranteed  any  particular  stream 
of  revenues.  They  note  that  the  FPA 
only  allows  them  to  recover  costs  plus 
a  reasonable  return.  WEPCO  states  that, 
if  there  is  any  question  as  to  whether  a 
transmission  owner  is  over-recovering 
its  revenue  requirement,  then  the 
Commission  should  review  the 
transmission  owners'  actual  cost  of 
service.  WEPCO  continues  that  a  SECA- 
type  mechanism  would  be  appropriate 
for  use  (for  a  short  period  of  time)  only 
if  the  transmission  owner  can  establish 
that  it  will  be  unable  to  recover  its 
current  cost  of  service  without 


appeal  dismissed.  Northern  Indiana  Public  Service 
Company  V.  FERC.  954  F.2d  736  (DC  Or.  1992).  As 
the  Commission  noted  in  Opinion  No.  349.  51  FERC 
at  62.218-19  &  n.67.  while  the  FPA  and  the  case 
law  require  that  the  Commission  provide  the  parties 
with  a  meaningful  opportunity  for  a  hearing,  the 
Commission  is  required  to  reach  decisions  on  the 
basis  of  an  oral,  trial-type  evidentiary  record  only 
if  the  material  facts  in  dispute  cannot  be  resolved 
on  the  basis  of  the  written  record,  i.e..  where  the 
written  submissions  do  not  provide  an  adequate 
basis  for  resolving  disputes  about  material  facts. 


"3  Initial  Decision  at  P  7. 

"  The  proposed  SECAs  reflect  the  historical  test- 
year  transmission  charges  that  customers  in  a  given 
pricing  zone  in  one  RTO  paid  for  transmission 
service  over  the  facilities  in  the  other  RTO  to  serve 
load  within  the  pricing  zone,  and  are  designed  to 
collect  revenue  from  each  zone  in  proportion  to  the 
benefits  that  customers  serving  load  within  the  zone 
will  realize  when  they  no  longer  pay  pancaked  rates 
for  transmission  service  over  the  facilities  in  the 
other  RTO. 

Transactions  under  Grandfathered  Agreements 
and  transactions  that  sink  outside  the  combined 
region  arc  not  included  in  these  calculations. 

NERC  tag  data  would  be  used  to  identify  the 
loads  benefitting  from  particular  through  and  out 
transactions,  and  lost  through  and  out  service 
revenues  would  be  assigned  to  loads  on  the  basis 
of  such  analysis. 

<"  Initial  Decision  at  P  82. 

<■*  Initial  Decision  at  P  71. 

"' See.  eg,.  Michigan  Agencies.  Michigan 
Commission,  TRRG,  WSPC  and  UPPC.  Maryland 
and  Pennsylvania  Commissions. 
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Briefs  Opposin ;  Exceptions 

48.  Several  pirties  support  the 
Presiding  Judg«  's  ruling  that  a  lost 
revenue  recove  ry  mechanism  is 
necessary  in  th  ;  event  that  the 
Commission  de  cides  to  eMminate  the 
pancaked  rates  ^*  GridAmerica 
Companies  and  the  New  PJM 
Companies  agn  e  that  transmission 
owners  should  De  entitled  to  collect  any 


<«WEPCO  Brief  ( 
»«  TRRG  Brief  on 
'"Wisconsin  Conlm 


Exceptions  at  27-30. 
ixceplions  at  24. 

ssion  Brief  on  Exceptions  at 


'•  See  TRRG  Briel 

'^  See  Illinois  Poif  er 
1 61.183.  orrferdpn 
(2001). 

"  See  Michigan 
at  16.  WEPCOmak* 
on  Exceptions  at  25 

'*  New  PJM  Com[ 
Companies,  Ormet 
Midwest  ISO  TOs. 


on  Exceptions  at  46. 

Company,  ef  a/.,  95  FERC 
■ing  reh  g.  96  FERC  1 61.026 

C  ommission  Brief  on  Exceptions 
a  similar  argument  in  its  Brief 

anies  and  PECO,  GridAmerica 
Trial  Staff.  Illinois  Power,  the 


revenues  lost  from  the  elimination  of 
rate  pancaking,  and  further  argue  that  a 
full  cost  of  service  analysis  should  not 
be  a  necessary  prerequisite  for  such 
recovery.  They  argue  that  requiring  such 
filings  would  be  inconsistent  with 
established  Commission  precedent.^^ 
Trial  Staff  also  notes  that  the 
Commission  has  previously  adopted 
proposals  to  collect  lost  revenues  in  an 
effort  to  remove  disincentives  to  RTO 
membership  without  requiring  a  new, 
full  cost  of  service. 7^  The  New  PJM 
Companies  eirgue  that  if  the  Commission 
eliminates  the  RTORs,  then  it  is 
obligated  under  Section  206  of  the  FPA 
to  establish  a  just  and  reasonable 
alternative.  7^7 

Commission  Decision 

49.  In  prior  cases,  the  Commission  has 
approved  the  elimination  of  rate 
pancaking  with  a  transitional  rate 
mechanism  for  the  recovery  of  lost 
revenues  when  the  parties  experiencing 
such  lost  revenues  requested  a 
transitional  rate  mechanism  and 
demonstrated  that  it  was  just  and 
reasonable.''*'  On  the  other  hand,  the 
Commission  has  also  approved  the 
elimination  of  rate  pancaking  without 
such  transitional  rate  mechanisms  for 
recovery  of  lost  revenues  in  cases  where 
parties  did  not  propose  them  or 
adequately  support  them.^^  That  is,  the 
Commission  is  not  bound  to  establish 
transitional  rate  mechanisms  for 
recovery  of  lost  revenues. 

50.  We  believe  that  mechanisms  Such 
as  the  proposed  SECAs.  if  properly 
structured,  can  serve  as  reasonable 
transition  mechanisms  to  address 
revenue  losses  arising  from  the 
elimination  of  rate  pancaking  due  to 
RTO  formation.  However,  no  party  to 
the  proceeding  has  yet  made  a  rate  filing 
under  section  205  of  the  FPA,  16  U.S.C. 
824d  (2000),  either  to  increase  its  rates 
or  to  adopt  a  transitional  rate 
mechanism  to  recover  lost  revenues. "^  If 
parties  desire  to  increase  their  rates  or 
to  utilize  such  a  transitional  rate 


"  See  also.  GridAmerica  Companies  Brief 
Opposing  Exceptions  at  19,  New  PJM  Companies 
and  PECO  Brief  Opposing  Exceptions  at  34. 

'"^  See  Trial  Staff  Brief  Opposing  Exceptions  at  1 1 . 

''  New  PjM  Companies  and  PECO  Brief  Opposing 
Exceptions  at  34. 

'*See  Alliance  Cos..  eta/..  94  FERC  ^  61.070 
(2001);  see  also  PJM  Interconnection,  LLC  and 
Allegheny  Power  Co.,  et  al.  96  FERC  1  61,060 
(2001). 

'^  See  PJM  Interconnection.  LLC,  81  FERC 
1 61.257  (1997);  spe  also  Midwest  Independent 
Transmission  System  Operator,  Inc.,  ef  al..  Opinion 
No.  453,  97  FERC1 61,033  (2001).  order  on  reh'g. 
Opinion  No.  453-A,  98  FERC  161,141  (2002). 

""  Likewise,  no  party  to  this  proceeding  has 
developed  a  record  sufficient  for  us  to  order 
increased  rates  or  to  adopt  a  particular  transitional 
rate  mechanism  for  any  party  in  this  proceeding. 


mechanism  to  recover  lost  revenues, 
they  should  file  pursuant  to  section  205 
of  the  FPA.  For  those  filings  made  prior 
to  November  1,  2003,  we  will  look 
favorably  upon  requests  to  waive  the 
prior  notice  requirement  to  allow  an 
effective  date  of  November  1,  2003,  the 
date  that  the  through  and  out  rates  will 
be  eliminated. 

51.  Some  parties  state  that  the  proper 
benchmark  to  use  to  set  rates  is  the  cost 
of  providing  service,  including  expenses 
and  a  fair  return  on  investment,  not 
revenue  levels  under  current  rates. 
Consistent  with  prior  rulings.^' 
however,  we  will  not  require  that  RTO 
members  file  an  updated  complete  cost- 
of-service  in  order  to  justify  transitional 
surcharges  to  recover  lost  revenues 
arising  from  the  elimination  of  rate 
pancaking  due  to  RTO  formation.^z 
Such  a  requirement  could  create  an 
unnecessary  impediment  to  RTO 
formation.  However,  if  customers  feel 
that  existing  rates  and  revenues,  upon 
which  the  transitional  surcharges  would 
be  based,  are  no  longer  just  and 
reasonable,  they  may  file  a  complaint 
pursuant  to  section  206  bf  the  FPA  to 
seek  a  change  in  those  rates  and  the 
corresponding  transitional  surcharges. "^ 

Specific  Attributes  of  the  SECA 

52.  Two  SECA  proposals  were 
sponsored  by  parties  to  the  proceeding, 
one  by  GridAmerica  and  one  by  the 
Midwest  ISO  TOs.  The  Presiding  Judge 
made  certain  recommendations 
regarding  the  specific  attributes  of  the 
SECA.  Specifically,  the  Presiding  Judge 
recommended  that:  (1)  Calender-year 
2002  should  be  the  test  period;  (2)  there 
should  be  no  phase-out  of  the  SECA 
until  another  methodology  is  devised  to 
ensure  that  there  is  no  cost  shifting  to 
PJM's  native  load  customers;  (3) 
Michigan  cuid  Wisconsin  customers 
should  be  able  to  opt  out  of  the  SECA 
and  continue  paying  the  RTORs;  (4)  the 
starting  point  for  the  elimination  of  the 
RTORs  and  implementation  of  any 


*'  See  Alliance  Companies,  et  al..  94  FERC 
161,070,  re/ig  denied,  95  FERC  161,182  (2001); 
April  25  Order  at  61,446;  PJM  Interconnection  L.L.C 
and  Allegheny  Power.  96  FERC  1  61,060  (2001). 

"^  We  do  not  address  here  whether  this  same 
approach,  i.e.,  not  requiring  an  updated  complete 
cost-of-service  (as  opposed  to  requiring  such  a  cost- 
of-service  with  a  demonstration  that  a  party  would 
otherwise  be  deprived  of  the  ability  to  recover  its 
cost-of-service  due  to  the  elimination  of  rate 
pancaking),  would  be  appropriate  for  a  public 
utility  that  has  not  yet  joined  an  RTO. 

"While  parties  to  this  proceeding  presented 
evidence  that  they  claimed  demonstrated  that  the 
level  of  certain  transmission  owners'  existing 
license  plate  rates  was  excessive,  as  the  Presiding 
Judge  correctly  found,  this  analysis  was  hardly  free 
from  doubt  and  did  not  convincingly  show  that  the 
existing  rates  were  unjust  and  unreasonable.  Initial 
Decision  at  P  74. 
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SECA  should  be  after  a  final 
Commission  order,  allowing  enough 
time  for  the  filing  of  compliance  filings 
containing  the  requisite  calculations, 
and  no  refunds  should  be  ordered;  (5) 
the  SECA  should  replace  only  charges 
for  through  and  out  service  for 
transactions  that  sink  in  either  the 
expanded  Midwest  ISO  or  the  expanded 
PjM  and  source  in  or  wheel  through  the 
other  RTO;  and  (6)  the  Commission 
must  decide  as  a  matter  of  policy 
whether  the  SECA  should  be  charged  to 
the  sink  RTO  as  a  whole  or  whether 
there  should  be  a  sub-zonal  option."'' 

53.  Most  parties  supported  at  least 
some  of  the  Presiding  Judge's 
recommendations  while  opposing  the 
other  recommendations. 

Commission  Decision 

54.  We  cannot  rule  here  on  the 
Presiding  Judge's  recommendations  or 
the  parties'  various  concerns  with  the 
mechanics  of  the  SECA.  We  will 
examine  the  specific  attributes  of  any 
transitional  cost  recovery  mechanisms 
when  parties  make  section  205  filings, 
as  discussed  above.^''  However,  based 
on  our  experience,  we  will  provide  the 
following  guidance  in  this  regard.  As  a 
general  matter,  we  believe  that  any  such 
filing  should  use  NERC  tag  data  and 
develop  lost  through  and  out  revenues 
for  the  most  recent  twelve  months,  with 
adjustments  for  known  and  measurable 
differences,  to  most  closely  reflect 
future  trading  patterns.  In  addition,  the 
transitional  period  for  a  SECA  should  be 
as  short  as  possible,  while  allowing 
enough  time  for  parties  to  develop  a 
permanent  solution  to  pricing 
transmission  service  between  the 
regions.  We  believe  that  a  two-year 
transition  period  for  a  transition  cost 
recovery  mechanism  will  provide 
sufficient  time  for  the  parties  to  find  a 
permanent  solution  for  pricing 
transmission  service  between  regions  in 
the  Midwest  ISO/PJM  footprint.  We  will 
also  permit  charges  on  a  sub-zonal  basis, 
since  sub-zonal  charges  best  align  the 
benefits  of  eliminating  rate  pancaking 
with  the  associated  lost  revenues.  If 
transactions  cannot  be  traced  to  load  in 
various  zones  of  the  Classic  PJM 
Companies'  region,  because  of  operation 
of  the  PJM  spot  market.  Classic  PJM 
Companies  should  address  alternative 
methodologies  for  evaluating  the 


relative  benefits  from  import 
transactions  between  the  various  zones 
of  the  Classic  PJM  Companies'  region.**^ 
Finally,  we  encourage  those  entities  that 
intend  to  make  Section  205  filings  to 
consult  with  interested  parties  and  each 
other,  to  seek  creative  solutions  to  the 
concerns  raised  in  this  proceeding  and 
to  resolve  as  many  issues  as  possible 
prior  to  making  their  Section  205  filings. 

55.  The  Presiding  Judge  explained 
that  efficiencies  could  only  be  produced 
by  eliminating  rate  pancaking  after  the 
Commission  issues  a  final  order  since 
past  behavior  cannot  be  changed.  "'^ 
Therefore,  he  recommended  that  no 
refunds  should  be  ordered  for  past 
through  and  out  charges.  The  Presiding 
Judge  also  ruled  that  no  refunds  should 
be  ordered  because  the  SECA  replaces 
the  RTORs  with  charges  of  a  different 
form,  a  non-by-passable  surcharge  to  be 
added  to  existing  license  plate  zonal 
transmission  rates  but  in  approximately 
the  same  magnitude  and  imposed  on  the 
same  groups  of  ratepayers;  customers 
are  not  entitled  to  refunds  because  they 
have  not  overpaid."" 

56.  Consumers  argues  that,  because 
the  Commission  set  a  refund  effective 
date,  refunds  should  be  available  if  the 
RTORs  are  found  to  be  unjust  and 
unreasonable.  Midwest  ISO  TOs  argue 
that,  if  the  Commission  requires 
elimination  of  the  through-and-out 
rates,  the  elimination  should  be  on  a 
prospective  basis,  without  refunds,  and 
take  effect  simultaneous  with  the 
implementation  of  the  SECA  charge. 

57.  We  affirm  the  Presiding  Judge  and 
will  not  order  refunds  here.  Rather,  as 
discussed  above,  we  will  make  the 
elimination  of  the  through  and  out  rates 
effective  on  November  1,  2003.  We 
direct  PJM  and  Midwest  ISO  to  make  a 
(compliance  filing,  within  30  days, 
eliminating  the  RTORs  under  their 
tariffs  for  transactions  that  sink  in  the 
Midwest  ISO/PJM  footprint  into 
proposed  RTOs,  effective  November  1, 
2003. 

The  Commission  orders: 
(A)  The  Initial  Decision  is  hereby 
affirmed  in  part,  and  reversed  in  part,  as 
discussed  in  the  body  of  this  order.  The 
through  and  out  rates  under  the  tariffs 
of  Midwest  ISO  and  PJM  for 
transactions  sinking  within  their 
combined  region,  are  hereby  eliminated 
effective  November  1,  2003,  as 
discussed  in  the  body  of  this  order. 


(B)  The  Wisconsin  Commission's 
motion  to  intervene  is  hereby  denied, 
but  the  Wisconsin  Commission  is 
hereby  granted  permission  to  participate 
as  amicus  curiae,  as  discussed  in  the 
body  of  this  order. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  Section 
Procedure  and  the  206  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  regulations  under  the 
Federal  Power  Act  (18  CFR  chapter  1), 

a  public  hearing  shall  he  held  in  Docket 
No.  EL03-2 12-000  concerning  the 
justness  and  reasonableness  of  the 
through  and  out  rates  of  AEP,  Ameren, 
ComEd,  First  Energy,  Illinois  Power, 
NIPSCO,  and  DP&L.  as  discussed  in  the 
body  of  this  order. 

(D)  AEP,  Ameren,  ComEd,  First 
Energy,  Illinois  Power,  NIPSCO  and 
DP&L  and  other  parties  may  submit  to 
the  Commission  in  Docket  No.  EL03- 
212-000  arguments  and  evidence,  as 
outlined  in  the  body  of  this  order  on  or 
before  August  15.  2003. 

(E)  Any  interested  person  desiring  to 
be  heard  in  Docket  No.  EL03-2 12-000 
should  file  a  notice  of  intervention  to 
intervene  with  the  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  on  or  before 
August  8.  2003. 

(F)  The  Secretary'  shall  promptly 
publish  in  the  Federal  Register  a  notice 
of  the  Commission's  initiation  of  the 
proceeding  in  Docket  No.  EL03-212- 
000. 

(G)  The  refund  effective  date 
established  pursuant  to  section  206(b)  of 
the  FPA  will  be  60  days  following 
publication  in  the  Federal  Register  of 
the  notice  discussed  in  Ordering 
Paragraph  (F)  above. 

(H)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Magaiie  R.  Salas, 
Secretarv. 


«■>  Initial  Decision  at  P  91-97. 

"^  We  note  that,  in  the  April  25  Order,  while  we 
found  that  a  transitional  rate  mechanism  appeared 
promising  in  concept,  we  stated  that  we  would  still 
need  to  evalu4te  the  resulting  rates  to  ensure  that 
the  mechanism  produces  a  reasonable  result. 


Consistent  with  the  April  25  Order,  we  do  not  have 
actual  rates  before  us  here,  and  therefore,  will  not 
render  a  decision  on  any  particular  methodology. 

""We  remind  the  parties  that  such  a  methodology 
will  likely  be  necessary,  in  any  event,  for  a  long- 


term  solution  to  pricing  transmission  service 
between  regions. 

""  Initial  Decision  at  P  95. 

""The  Presiding  Judge  slates  that  the  parties 
which  contested  the  RTOR  are  not  contesting  the 
level  of  the  RTORs.  Initial  Decision  at  P  56. 
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nergy  

Cohipanies  

Co  npany 
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Inc.,  Cincinnati  Gas  and  Electric  Co.,  PSI  Energy  Inc.,  Union  Light  and 


Acronym 


Advocates  

Electric  Company 

5en/ice  Commission  and  Pennsylvania  Public  Utility  Commission 

'ower  Agency  and  Michigan  South  Central  Power  Agency  

1  Service  Commission  and  the  State  of  Michigan  

((rgy  Company 

Indepenjent  System  Operator 

Trapsmission  Owners  , 

nies  and  PECO  Energy  Company 

Commission  of  Ohio  

A  uminum  Corporation  : 

Staff  


Revenue  Requirement  Group 

Power  Company  

Commission  of  Wisconsin  

Service  Corporation  and  Upper  Peninsula  Power  Company 


Cinergy. 

Classic  PJM  Companies. 

Consumers 

Dairyland  Power. 

Edison  Mission.  ^ 

GridAmerica. 

Illinois  Power. 

JCA. 

Madison. 

Maryland  and  Pennsylvania  Commissions. 

Michigan  Agencies. 

Michigan  Commission. 

MidAmerican. 

the  Midwest  ISO. 

Midwest  ISO  TOs. 

New  PJM  Companies  and  PECO. 

Ohio  Commission. 

Ormet. 

Trial  Staff. 

TRRG. 

WEPCO 

Wisconsin  Commission. 

WPSC/UPPC. 


(FR  Doc.  03-197'  16  Filed  8-1-03;  8:45  am) 

BILLING  CODE  6717-  D1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AC0&-58-000,  et  al.] 

AEP  Texas  Noith  Company,  et  al.; 
Electric  Rate  a^d  Corporate  Filings 

July  25,  2003 

The  followi 
with  the  Commission 
listed  in  asce 
docket  classificktion 


m; 


filings  have  been  made 
The  filings  are 
order  within  each 


t  lat 


1.  AEP  Texas  N  orth  Company, 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Ohio  Power  Company,  Southwestern 
Electric  Power  [Company 

(Docket  No.  ACO; 

Take  notice 
AEP  Texas  Nor<h 
Appalachian 
Columbus  So 
Ohio  Power 
Southwestern 
(the  Companies 
filing  pursuant 
reporting 
Commission  in 
Financial  Repo 
Requirements 
Obligations.  Th ; 
jurisdictional 
entries  and  sup 
any  adjustment 


58-000] 

on  July  17,  2003,  the 
Company, 
Pdwer  Company, 
ut  lern  Power  Company, 
Coi  ipany  and 
E  ectric  Power  Company 
made  a  compliance 
o  the  accounting  and 
requiitements  set  forth  by  the 
Drder  631,  Accounting, 
ing,  and  Rate  Filing 
Asset  Retirement 
Commission  directed 
entities  to  file  journal 
orting  information  for 
made  that  affect  net 


f(ir , 


income  as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631. 

Comment  Date:  August  7,  2003. 

2.  Armstrong  Energy  Limited 
Partnership,  LLLP  and  Dominion 
Energy  Marketing,  Inc. 

[Docket  No.  EC03-108-0001 

Take  notice  that  on  July  18,  2003, 
Armstrong  Energy  Limited  Partnership, 
LLLP  (Armstrong)  and  Dominion  Energy 
Marketing,  Inc.  (DEMI)  filed  an 
application  for  an  order  authorizing  the 
proposed  transfer  of  Armstrong's 
interest  in  a  Master  Power  Purchase  & 
Sale  Agreement  and  the  underlying 
Confirmation  Letter  with  Constellation 
Power  Source,  Inc.  to  its  affiliate,  DEMI. 

Comment  Date:  August  8.  2003. 

3.  Dominion  Nuclear  Marketing  II,  Inc. 
and  Dominion  Energy  Marketing,  Inc. 

[Docket  No.  EC03-109-O001 

Take  notice  that  on  July  18,  2003, 
Dominion  Nuclear  Marketing  II,  Inc. 
(DNM  II)  and  Dominion  Energy 
Marketing,  Inc.  (DEMI)  filed  an 
application  for  an  order  authorizing  the 
proposed  transfer  of  DNM  II's  interest  in 
certain  wholesale  contracts  with 
Constellation  Power  Source,  Inc.  to  its 
affiliate,  DEMI. 

Comment  Date:  August  8,  2003. 

4.  Texas-New  Mexico  Power  Company 
and  Southern  New  Mexico  Electric 
Company 

[Docket  No.  EC03-110-0001 

Take  notice  that  on  July  21, 
2003, Texas-New  Mexico  Power 


Company  and  Southern  New  Mexico 
Electric  Company  (Applicants)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  Texas-New  Mexico 
Power  Company  proposes  to  completely 
dispose  of  its  jurisdictional  facilities  in 
New  Mexico  to  Southern  New  Mexico 
Electric  Company,  a  wholly  owned 
subsidiary  of  Texas-New  Mexico  Power 
Company. 

Comment  Date.- August  11,  2003. 

5.  Liberty  Electric  Power,  LLC,  Newco, 
LLC 

[Docket  Nos.  EC03-1 11-000  and  EROl-2398- 
0051 

Take  notice  that  on  July  21,  2003, 
Newco,  LLC  (Applicant)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  Section  203  of  the  Federal  Power  Act 
and  notice  of  change  in  status  with 
respect  to  the  transfer  of  100  percent  of 
the  indirect  upstream  membership 
interests  in  Liberty  Electric  Power,  LLC 
(Project  Company)  to  Applicant,  a 
newly  created  special  purpose  entity 
owned  by  a  group  of  financial 
institutions.  The  Project  Company  owns 
a  567.7  MW  combined  cycle  gas-fueled 
electric  generating  plant  located  in  the 
Borough  of  Eddystone,  Delaware 
County,  Pennsylvania. 

Comment  Date:  August  11,  2003. 
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6.  Xcei  Energy  Inc.  and  NRG  Energy, 
Inc.,  and  its  Public  Utility  Subsidiaries 

[Docket  No.  EC03-1 12-000] 

Take  notice  that  on  July  22,  2003, 
Xcel  Energy  Inc.  (Xcel  Energy)  and  NRG 
Energy,  Inc.  (on  its  behalf  and  behalf  of 
its  jurisdictional  subsidiaries)  (NRG) 
(collectively.  Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  application  pursuant 
to  sections  203  and  204  of  the  Federal 
Power  Act  for  authorization  of  a 
disposition  of  jurisdictional  facilities 
whereby  Xcel  Energy  would  dispose  of 
its  entire  equity  interest  in  NRG  by 
implementing  a  proposed  plan  of 
reorganization  (Reorganization  Plan) 
filed  in  the  bankruptcy  proceedings  in 
the  United  States  Bankruptcy  Court  for 
the  Southern  District  of  New  York 
(Bankruptcy  Court).  Under  the  proposed 
Reorganization  Plan,  NRG's  Creditors 
would  acquire  the  equity  interest  in 
NRG,  and  Xcel  Energy  would  make 
payments  to  NRG  and  its  Creditors  of  up 
to  $752  million.  Upon  implementation 
of  the  Reorganization  Plan,  Xcel 
Energy's  common  equity  interests  in 
NRG  and  its  public  utility  subsidiaries 
would  be  cancelled. 

Comment  Date:  August  25,  2003. 

7.  Central  Vermont  Public  Service 
Corporation  and  Green  Mountain 
Power  Corporation 

[Docket  No.  EC03-1 1 3-000] 

Take  notice  that  on  July  22,  2003, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  and 
Green  Mountain  Power  Corporation 
(Green  Mountain)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  pursuant 
to  Section  203  of  the  Federal  Power  Act 
for  authorization  to  purchase  certain 
shares  of  non-voting  Class  C  Common 
Stock  ($100  par  value)  issued  by  the 
Vermont  Electric  Power  Company,  Inc. 
(VELCO).  The  Vermont  Public  Service 
Board  states  that  it  has  previously 
approved  the  issuance  of  the  stock  by 
VELCO.  Central  Vermont  and  Green 
Mountain  request  expedited  approval  to 
permit  the  rationalization  of  ownership 
of  VELCO  consistent  with  usage  of  the 
system  and  to  allow  VELCO  to  obtain 
needed  capital  for  its  operations. 

Central  Vermont  and  Green  Mountain 
state  that  copies  of  the  filing  were 
served  upon  the  Vermont  Public  Service 
Board  and  the  Vermont  Department  of 
Public  Service. 

Comment  Date:  August  12,  2003. 

8.  Otter  Tail  Power  Company 

[Docket  No.  ER03-1 097-000] 

Take  notice  that  on  July  21,  2003, 
Otter  Tail  Power  Company  (Otter  Ta^l) 


filed  a  Collector  System  and  Substation 
Works  Agreement  by  and  between  FPL 
Energy  North  Dakota  Wind,  LLC  and 
Otter  Tail  (Agreement).  Otter  Tail 
requests  an  effective  date  of  April  1, 
2003  for  the  Agreement. 
Comment  Date:  August  11.  2003. 

9.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER03-1098-000] 

Take  notice  that  on  July  21,  2003, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  revised 
rate  schedule  sheets  (Revised  Sheets)  in 
its  Second  Revised  Rate  Schedule  FERC 
No.  Ill  between  Delmarva  and  the 
Town  of  Middletown,  Delaware 
(Middletown).  Delmarva  states  that  the 
Revised  Sheets  reflect  a  new  effective 
date  commensurate  with  the 
commercial  operations  date  of 
Middletowm's  recently  constructed 
substation  and  associated  facilities. 

Delmarva  requests  that  the 
Commission  allow  the  Revised  Sheets  to 
become  effective  on  June  24,  2003,  the 
commercial  operations  date  of 
Middletown's  substation  and  associated 
facilities. 

Delmarva  states  that  copies  of  the 
filing  were  served  upon  Middletown 
and  the  Delaware  Public  Service 
Commission. 

Comment  Date:  August  11,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file.a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19679  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-207-001,  et  al.] 

PJM  Interconnection,  LL.C.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

July  24,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  PJM  Interconnection,  L.L.C. 

(Docket  No.  EL03-207-O01] 

Take  notice  that  on  July  22,  2003.  PJM 
Interconnection,  LLC  (PJM)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
revised  tariff  sheets  in  compliance  with 
the  Commission's  July  14,  2003  "Order 
on  Complaint"  issued  in  Outback  Power 
Marketing,  Inc.  v.  PJM  Intercormection, 
L.L.C,  104  FERC  ?  61,079  (2003),  to 
incorporate  its  credit  policy  in  its  Tariff. 

PJM  states  that  the  tariff  sheets  bear  a 
July  14,  2003  effective  date,  consistent 
with  the  Commission's  Order. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members 
and  utility  regulatory  commissions  in 
the  PJM  region  and  on  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Comment  Date:  August  12,  2003. 

2.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-766-0011 

Take  notice  that  on  July  21,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  compliance 
revisions  to  its  Open  Access 
Transmission  Tariff  and  its  Market 
Administration  and  Control  Area 
Services  Tariff  pertaining  to  the 
mechanism  by  which  the  NYISO  pricing 
rules  will  reflect  actions  taken  by  the 
NYISO  to  minimize  or  prevent  an  actual 
shortage  condition  to  meet  load  and 
reserves. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  to  all  persons  on  the 
official  service  list  for  Docket  No.  ER03- 
766-000.  The  NYISO  states  it  has  also 
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jpies  of 


served  co 
parties  that 
agreements  uiider 
Access  Transinission 
Market  Adm 
Area  Services 
York  State 
Comment 


this  filing  upon  all 
executed  service 
the  NYISOs  Open 
Tariff  or  the 
idistration  and  Control 
Tariff  and  upon  the  New 
ic  Service  Commission. 
?•  August  11.  2003. 


he  ve  i 


Pu  .1 
D  ite: 


3.  lUumina  En  ergy  Solutions,  Inc. 


ER(3 


27 
Enerj  y 


(Docket  No. 

Take  notice 
lUumina  Ener 
(lllumina  Enedgy) 
amendment  tc 
filed  on  May 
lllumina 
Electric  Tariff 
the  granting  o 
approvals,  inc 
sell  electricity 
and  the  waivei 
regulations. 

lllumina 
to  engage  in  who 
and  energy  pu:  chases 
marketer.  Illur  i 
that  it  is  not  in 
generating  or 
power. 

Comment 


4.  Puget  Sounc 


[Docket  No.  ERO  I 

Take  notice 
Puget  Sound  Efaergy 
tendered  for  fi 
filing  of  June  4 
Amendment 
Transfer 

the  City  of  Seattle 
through  its  Cit 
City)  Puget 
filing  was  served 

Comment 


Nj 


stal  es 


Dcte 
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that  on  July  22.  2003. 
Solutions,  Inc. 
submitted  an 
its  petition  originally 
2003  for  acceptance  of 
Solutions,  Inc.  FERC 
Driginal  Volume  No.  1; 
certain  blanket 
uding  the  authority  to 
at  market-based  rates; 
of  certain  Commission 

En(  rgy  states  that  it  intends 
lesale  electric  power 
and  sales  as  a 
ina  Energy  also  states 
the  business  of 
transmitting  electric 


D(ie:  August  12,2003. 


Energy,  Inc. 


-919-001) 

baton  July  21,  2003. 

.  Inc.  (Puget) 
ing  an  amendment  to  its 
2003  submitting 
3  to  the  Exchange  and 
Agreejnent  between  Puget  and 
,  acting  by  and 
Light  Department  (the 
that  a  copy  of  the 
upon  the  City. 
August  11,  2003. 


5.  Puget  Sound  Energy,  Inc. 


IDockel  No.  ERo: 

Take  notice 
Puget  Sound  E 
tendered  for 
filing  of  June  4 
unsigned 
Amendment 
of  Seattle,  acti 
Light  Departm 
Puget  states 
was  served  u 
Comment 


921-001] 
t^at  on  July  21,  2003, 
ergy.  Inc.  (Puget) 

an  amendment  to  its 
2003  submitting  an 
Agreement 
Puget  and  the  City 
bv  and  through  its  City 
(the  City), 
that  a  copy  of  the  filing 
the  City. 
August  11.  2003. 


fil  ng 
4   20 
Interc  onnection 
b€  tween 

ent 


pen 


tiat 


Da>e 

6.  New  Englani  Power  Pool 

IDocket  No.  ER0.V1089-001 

Take  notice 
New  England 
amended  its  Ju 
submitting  the 
Agreement  Amending 
Power  Pool  Agi  eement 


on  July  21,  2003,  the 
P^wer  Pool  (NEPOOL) 
18,  2003  filing 
Ninety-Seventh 

New  England 
which  NEPOOL 


states  updates  and  corrects  certain 
information  in  section  25D  of  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff  and  in  Attachments 
G  and  G-1  and  the  accompanying 
Addendum  of  the  NEPOOL  Tariff. 
NEPOOL  states  that  the  amendment  is 
being  filed  to  include  tariff  sheets  that 
were  inadvertently  omitted  from  their 
initial  filing. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants,  Non-Participant 
Transmission  Customers  and  the  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  Date;  August  11,  2003. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-1091-OOOI 

Take  notice  that  on  July  21,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  Generator 
Special  Facilities  Agreements  (GSFAs) 
and  Generator  Interconnection 
Agreements  (GIAs)  between  PG&E  and 
the  following  parties:  Wellhead  Power 
Panoche,  LLC  (Wellhead  Panoche); 
Wellhead  Power  Gates,  LLC  (Wellhead 
Gates);  CalPeak  Power — Vaca  Dixon, 
LLC  (CalPeak  Vaca  Dixon);  High  Winds, 
LLC  (High  Winds);  Energy  Transfer — 
Hanover  Ventures,  LP  (Hanover);  and 
Duke  Energy  Morro  Bay  LLC  (Duke 
Morro  Bay)  PG&E  has  requested  certain 
waivers.  PG&E  states  that  copies  of  this 
filing  have  been  served  upon  Wellhead 
Panoche.  Wellhead  Gates,  CalPeak  Vaca 
Dixon,  High  Winds,  Hanover,  Duke 
Morro  Bay,  the  California  Independent 
System  Operator  Corporation  and  the 
CPUC. 

Comment  Date:  August  11,  2003. 

8.  Southern  California  Edison  Company 

[Docket  No.  ER03-1093-OO0I 

Take  notice  that  on  July  21.  2003, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  a  Service 
Agreement  For  Wholesale  Distribution 
Service  under  SCE's  Wholesale 
Distribution  Access  Tariff  and  an 
Interconnection  Facilities  Agreement 
(Agreements)  between  SCE  and  the  City 
of  Rancho  Cucamonga  (Rancho 
Cucamonga),  California.  SCE  requests 
the  Agreements  become  effective  on  July 
22.  2003. 

SCE  states  that  the  Agreements 
specify  the  terms  and  conditions  under 
which  SCE  will  provide  wholesale 
Distribution  Service  from  the  California 
Independent  System  Operator 
Controlled  Grid  at  the  Etiwanda 
Generating  Station  220  kV  bus  to  a  new 
66  kV  substation  to  be  located  at  the 
northeast  corner  of  Rochester  Avenue 
and  Stadium  Parkway  in  the  City  of 
Rancho  Cucamonga. 


SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Corona. 

Comment  Date;  August  11,  2003. 

9.  Southern  California  Edison  Company 

[Docket  Nos.  ER03-1094-000  and  EL03-214- 
000) 

Take  notice  that  on  July  21,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Petition  for 
Declaratory  Order  and  Request  for 
Expedited  Treatment,  or,  in  the 
Alternative,  Filing  a  New  Tariff  for 
Scheduling  Coordinator  Service  under 
section  205  of  the  Federal  Power  Act. 
SCE  seeks  a  declaratory  order  from  the 
Federal  Energy  Regulatory  Commission 
(FERC)  declaring  that  SCE  is  not 
obligated  to  ser\'e  as  Scheduling 
Coordinator  for  Los  Angeles  Department 
of  Water  and  Power  (LADWP)  under  the 
Los  Angeles-Edison  Exchange 
Agreement.  In  the  alternative,  SCE 
requests  that  FERC  accept,  pursuant  to 
section  205  of  the  Federal  Power  Act. 
the  Southern  California  Edison 
Scheduling  Coordinator  Services  Tariff 
filed  concurrently.  The  tariff  proposes  to 
pass-through  the  ISO  charges  incurred 
in  providing  scheduling  coordinator 
service  under  the  tariff. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  LADWP. 

Comment  Date:  August  11,  2003. 

10.  PacifiCorp 

[Docket  No.  ER03-1 095-000] 

Take  notice  that  on  July  21,  2003, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
PacifiCorp's  First  Revised  FERC  Rate 
Schedule  No.  306,  the  amended  Long- 
Term  Power  Transactions  Agreement 
between  PacifiCorp  and  Arizona  Public 
Service  Company. 

PacificCorp  states  that  copies  of  this 
filing  were  supplied  to  the  Public  Utility 
Commission  of  Oregon  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  Date:  August  11,  2003. 

11.  Megawatt  Marketing,  LLC 

[Docket  No.  ER03-1096-000J 

Take  notice  that  on  July  21,  2003, 
Megawatt  Marketing,  LLC  (Megawatt 
Marketing)  submitted  for  filing  a  Notice 
of  Cancellation  of  it  market-based  rate 
tariff". 

Megawatt  Marketing  states  that  it  has 
not  used  the  market-based  rate  authority 
and  does  not  foresee  entering  into 
contracts  to  sell  power  or  engage  in 
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wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Comment  Date:  August  1 1 ,  2003. 

12.  Northeast  Utilities  Service  Company 

[Docket  No.  EROl-1261-OOll 

Take  notice  that  on  July  21,  2003,  the 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P),  filed 
for  acceptance  an  executed  Licensing, 
Engineering  and  Construction 
Agreement  and  an  executed 
Interconnection  and  Operating 
Agreement  between  CL&P  and  Milford 
Power  Company  LLC  (Milford),  each 
relating  to  the  interconnection  of 
Milford's  560  MW  combined  cycle 
power  plant  to  CL&P's  transmission 
system  (the  Agreements). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Milford.  NUSCO  has 
requested  a  July  21,  2003  effective  date 
for  the  Agreements,  and  has  requested 
any  waivers  of  the  Commission's 
regulations  that  may  be  necessary  to 
permit  such  an  effective  date. 

Comment  Dote;  August  11,  2003. 

13.  Fall  River  Rural  Electric 
Cooperative, Inc. 

[Docket  No.  ES03-40-000] 

Take  notice  that  on  July  18,  2003,  Fall 
River  Rural  Electric  Cooperative,  Inc. 
(Fall  River)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
borrow  no  more  than  $13,769,232  imder 
a  master  loan  agreement  with  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation. 

Fall  River  also  requests  a  waiver  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18  CFR  34.2. 

Comment  Date:  August  13,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-19680  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2001-000,  et  al.] 

Electric  Quarterly  Reports  et  al.;  intent 
To  Withdraw  Market-Based  Rate 
Authority 

Issued  July  28,  2003. 

Before  Commissioners:  Pat  Wood.  III. 

Chairman;  William  L.  Massey,  and  Nora 

Mead  Brownell. 
In  the  matter  of:  ER02-2001-OO0,  ER95- 
1381-000.  ER98-3451-000,  ER94-1 246-000. 
ER95-0878-000,  ER97-a676-000,  ER99- 
0581-000,  ER97-4434-000,  ER98-3934-000. 
ER99-1890-000,  ER98-O102-000,  ER99- 
2970-000,  ER96-0924-000,  ER02-0893-O00, 
ER95-1399-000,  ER96-O734-O00,  EROO- 
1530-000,  ER96-1 781-000,  ER95-1 752-000. 
ER01-2059-000,  ER96-1631-000,  ER97- 
3815-000,  ER99-2540-000,  ER96-1 774-000, 
ER98-3006-000.  ER97-3053-O00,  ER98- 
1221-000,  EROl-1414-000,  ER98-2232-O00, 
ER97-4364-000,  ER95-O751-O00.  ER98- 
3052-000,  ER99-0823-000,  ER97-4145-O00, 
ER97-4680-000,  ER97-1 11 7-000,  EROO- 
2535-000,  ER98-2423-O00.  ER98-1 297-000, 
ER96-2879-000;  Electric  Quarterly  Reports, 
Alliance  Strategies,  American  Premier  Energy 
Corporation,  Ashton  Energy  Corporation, 
Audit  Pro  Incorporated,  Black  Brook  Energy 
Company.  Business  Discount  Plan,  Inc., 
Clean  .Mr  Capital  Markets  Corporation, 
Clinton  Energy  Management  Services,  Inc., 
Commodore  Electric,  Current  Energy,  Inc., 
Delta  Energy  Group,  Direct  Access 
Management,  LP,  Dorman  Materials,  Inc., 
Electech,  Inc.,  Energy  Marketing  Services 
Inc.,  Energy  &  Steam  Company,  Inc., 
Energy Tek,  Inc.,  Engineered  Energy  Systems 
Corporation,  Enpower,  Inc.,  Entrust  Energy, 
LLC.  Family  Fiber  Connection,  Inc.,  Friendly 
Power  Company,  LLC,  Full  Power 
Corporation,  Growth  Unlimited  Investments, 
Inc.,  K  &  K  Resources,  Inc.,  Keystone  Energy 


Services,  Inc.,  Mlcah  Tech  Industries,  Inc., 
Northern  Lights  Power  Company,  People's 
Utility  Corporation,  PowerCom  Energy  & 
Communications  Access,  Inc., 
PowerGasSmart.com,  Inc.,  PowerSource 
Corporation,  River  City  Energy,  Inc.,  Sigma 
Energy,  Inc..  Starghill  Alternative  Energy 
Corporation.  TC  Power  Solutions,  The  New 
Power  Company.  The  FURSTS  Group,  Inc., 
TransCurrent,  LLC.  US  Energy.  Inc. 

1.  Section  205  of  the  Federal  Power 
Act  (FPA),  16  U.S.C.  824d  (2000); 
accord  18  CFR  part  35  (2003),  requires 
that  all  rates,  terms  and  conditions  of 
jurisdictional  services  be  filed  with  the 
Commission.  In  Order  No.  2001,'  a  final 
rule  establishing  revised  public  utility 
filing  requirements  for  rates,  terms  and 
conditions  of  jiurisdictional  services,^ 
the  Commission  required  public 
utilities,  including  power  marketers,  to 
file,  among  other  things.  Electric 
Quarterly  Reports  summarizing  the 
contractual  terms  and  conditions  in 
their  agreements  for  all  jurisdictional 
services  (including  market-based  power 
sales,  cost-based  power  sales,  and 
transmission  service)  and  transaction 
information  (including  rates)  for  short- 
term  and  long-term  market-based  power 
sales  and  cost-based  power  sales  during 
the  most  recent  calendar  quarter.  In 
Order  No.  2001-C,^  the  Commission 
required  utilities  to  file  their  Electric 
Quarterly  Reports  using  software 
provided  by  the  Commission. 
Commission  staff  review  of  the  Electric 
Quarterly  Report  submittals  has 
revealed  that  a  number  of  utilities  that 
previously  had  been  granted  authority 
to  sell  power  at  market-based  rates  have 
failed  to  file  Electric  Quarterly  Reports. 
Accordingly,  this  order  notifies  those 
utilities  that  their  market-based  rate 
authorizations  will  be  withdrawn  unless 
they  comply  with  the  Commission's 
requirements. 

2.  In  Order  No.  2001,  the  Commission 
stated  that,  [i]f  a  public  utility  fails  to 
file  a[nl  Electric  Quarterly  Report 
(without  an  appropriate  request  for 
extension),  or  fails  to  report  an 
agreement  in  a  report,  that  public  utility 
may  forfeit  its  market-based  rate 
authority  and  may  be  required  to  file  a 
new  application  for  market-based  rate 
authority  if  it  wishes  to  resume  making 
sales  at  market-based  rates.^ 


'  Revised  Public  Utility  Filing  Requirements, 
Order  No.  2001.  67  FR  31043,  FERC  Stats.  &  Regs. 
1  31,127  (April  25,  2002),  rffh'g  denied.  Order  No. 
2001-A,  100  FERC  1 61.074,  reconsideration  and 
clarification  denied.  Order  N0.2OOI-B,  100  FERC 
1 61 .342.  order  directing  filings.  Order  No.  2001-C, 
101  FERC  i  61,314  (2002). 

2  Order  No.  2001,  FERC  Stats.  &  Regs.  1 31,127  at 
P  11-12.  18-21. 

^OrderNo.  2001-C.  101  FERC  161.314  al  Py 

'Order  No.  2001,  FERC  Stats.  &  Regs.  1 31.127  at 
P  222. 
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addresses  and  contacts.  Where  an 
alternate  address  or  contact  could  be 
identified,  a  second  letter  was  sent. 
These  letters  also  received  no  response." 

6.  Notwithstanding  efforts  to  find  the 
non-filing  public  utilities  listed  in  the 
caption  of  this  order  to  remind  them  of 
their  filing  obligations,  they  have  not 
complied  with  the  requirement  to  file 
Electric  Quarterly  Reports. 

7.  Accordingly,  the  market-based  rate 
authorizations  for  those  utilities 
identified  in  the  caption  of  this  order 
will  be  withdrawn  unless  they  comply 
with  the  Commission's  requirements. 

The  Commission  Orders 

(A)  Within  30  days  of  the  date  of 
issuance  of  this  order,  each  public 
utility  listed  in  the  caption  of  this  order 
shall  file  its  Electric  Quarterly  Reports 
for  the  2nd,  3rd,  and  4th  Quarters  of 
2002  and  the  1st  and  2nd  Quarters  of 
2003.  If  no  such  filings  are  made,  the 
Commission  will  withdraw  the  public 
utility's  authority  to  sell  power  at 
market-based  rates  and  terminate  its 
electric  market-based  rate  tariff. 

(B)  The  Secretary  is  hereby  directed  to 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19703  Filed  8-1-03;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2003-0090;  FRL-7539-1] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  NESHAP  for  Secondary 
Aluminum  Production  (40  CFR  Part  63, 
Subpart  RRR),  EPA  ICR  Number 
1894.04,  0MB  Control  Number  2060- 
0433 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 


"These  public  utilities  appear  to  have  failed  to 
update  their  addres.ses  with  the  Secretary  as 
required  in  the  Commission's  regulations.  18  CFR 
385.2010(i)(2)  (2003).  In  some  cases,  they  may  have 
gone  out  of  business  and  failed  to  file  a  Notice  of 
Cancellation  of  their  electric  market-based  rate  tariff 
with  the  Commission.  See  18  CFR  35.15  (2003). 


review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  July  31,  2003.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB.  This  ICR  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  September  3, 
2003. 

ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OECA- 
2003-0090,  to  (1)  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  docket.oeca@epa.gov,  or  by  mail 
to:  EPA  Docket  Center,  Environmental 
Protection  Agency,  Enforcement  and 
Compliance  Docket  and  Information 
Center,  Mail  Code  2201T,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  and  (2)  OMB  at: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Malave,  Compliance  Assessment 
and  Media  Programs  Division  (Mail 
Code  2223A),  Office  of  Compliance, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564-7027;  fax  number: 
(202)  564-0050;  e-mail  address: 
maIave.Tnaria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  26,  2002  (67  FR  60672), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0090.  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW,  Washington, 
D.C.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is:  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
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submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice.  EPA's 
policy  is  that  public  comment,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  €7  FR  38102  (May 
31,  2002).  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  NESHAP  for  Secondary 
Aluminum  Production  (40  CFR  part  63, 
subpart  RRR),  EPA  ICR  Number 
1894.04,  OMB  Control  Number  2060- 
0433. 

Abstract:  The  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  the  regulations  published 
at  40  CFR  part  63,  subpart  RRR,  were 
proposed  on  February  11,  1999, 
promulgated  on  March  23,  2002,  with 
final  rule  amendments  published  on 
December  30,  2002,  which  addressed 
concerns  raised  from  two  settlements 
and  other  amendments.  These 
regulations  apply  to  component 
processes  at  secondary  aluminum 
production  plants  that  are  major  sources 
and  area  sources  including  aluminum 
scrap  shredders,  thermal  chip  dryers, 
scrap  dryers/delacquering  kilns/ 
decoating  kilns,  secondary  aluminum 
processing  units  (SAPUs)  composed  of 
in-line  fluxers  and  process  furnaces 
(including  both  melting  and  holding 
furnaces  of  various  configurations), 
sweat  furnaces,  dross-only  furnaces,  and 
rotary  dross  coolers,  commencing 
construction,  or  reconstruction  after  the 
date  of  proposal.  As  a  result  of  a  rule 
amendment  in  2002,  owners  and 
operators  of  certain  aluminum  die 


casting  facilities,  aluminum  foundries, 
and  aluminum  extrusion  facilities  were 
excluded  fi-om  the  rule  coverage. 
Respondents  do  not  include  the  owner 
or  operator  of  any  facility  that  is  not  a 
major  source  of  (Hazardous  Air 
Pollutants)  HAP  emissions  except  for 
those  that  are  area  sources  of  dioxin/ 
furan  emissions. 

In  general,  all  NESHAP  standards 
require  initial  notifications, 
performance  tests,  and  periodic  reports. 
Owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports, 
and  records  are  essential  in  determining 
compliance,  and  are  required  of  all 
sources  subject  to  NESHAP. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  a 
file  of  these  measurements,  and  retain 
the  file  for  at  least  five  years  following 
the  date  of  such  measurements, 
maintenance  reports,  and  records.  All 
reports  are  sent  to  the  delegated  State  or 
local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  United 
States  Environmental  Protection  Agencv 
(EPA)  Regional  Office. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  28  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Component  processes  at  secondary 


aluminum  production  plants  that  are 
major  sources  and  area  sources 
including  aluminum  scrap  shredders, 
thermal  chip  dryers,  scrap  dryers/ 
delacquering  kilns/decoating  kilns, 
secondary'  aluminum  processing  units 
composed  of  in-line  fluxers  and  process 
furnaces  (including  both  melting  and 
holding  furnaces  of  various 
configurations),  sweat  furnaces,  dross- 
only  furnaces,  and  rotary  dross  coolers 

Estimated  Number  of  Respondents: 
1,640. 

Frequency  of  Response:  initial,       - 
semiannual  and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
94,998  hours. 

Estimated  Total  Capital  and 
Operations  &■  Maintenance  (O  &■  M) 
Annual  Costs:  $230,550  which  includes 
$88,800  annualized  capital/startup  costs 
and  $141,750  annual  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  25,230  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  in  burden  is  due 
to  a  decrease  in  the  number  of  existing 
major  sources  from  86  to  81  and  the 
assumption  that  existing  sources  already 
comply  with  the  initial  requirements  of 
the  rule.  In  addition,  altliough  we 
expect  an  increase  of  approximately  5 
percent  in  the  number  of  new  sweat 
furnaces  (74)  during  the  next  three 
years,  based  on  information  fi-om 
manufacturers,  the  burden  associated 
with  this  increase  will  be  offset  by  a 
decrease  of  approximately  10  percent  in 
the  number  of  existing  sweat  furnaces 
(149)  which  are  anticipated  to  close  due 
to  no  longer  being  economically  viable. 
New  sources  (i.e..  sweat  furnaces)  will 
be  subject  only  to  the  dioxins/furans 
requirements  of  the  rule  which  also 
accounts  for  a  reduction  in  the 
monitoring,  recordkeeping  and 
reporting  requirements. 

Dated:  [uly  25,  2003. 
Doreen  Sterling, 

.4rf/n^  Direc{or.  Collection  Strategies 
Division. 
|FR  Doc.  03-19742  Filed  8-1-03;  8:45  am] 
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summary:  In  c  ompliance  with  the 
Paperwork  Re  duction  Act  (44  U.S.C. 
3501  et  seq.),  his  document  announces 
that  the  follov  ring  Information 
Collection  Rei  juest  (ICR)  has  been 
forwarded  to  1  he  Office  of  Management 
and  Budget  (t  MB)  for  review  and 
approval:  Bro  vnfields  Program — 
Revitalization  Grantee  Reporting.  The 
ICR.  which  is  abstracted  below, 
describes  the  lature  of  the  information 
collection  anq  its  estimated  burden  and 
cost. 


Additii  )nal  comments  may  be 
)r  before  September  3, 


Fdllc 


ow  the  detailed 
irt  the  SUPPLEMENTARY 

section. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Maas,  C  ffice  of  Solid  Waste  and 
Emergency  Re  sponse  (OSWER),  Office 
of  Brownfieldj  Cleanup  and 
Redevelopment  (OBCR)  5105T,  U.S. 
EPA  Headquaiters,  Ariel  Rios  Building. 
1200  Pennsyh  ania  Avenue,  NW., 
Washington,  E  C  20460;  telephone 
number:  (202)  566-2778;  fax  number: 
(202)  566-275  ';  e-mail  address: 
maas.james@e  oa.gov. 

SUPPLEMENTAR  f  INFORMATION:  EPA  has 
submitted  the  bllowing  ICR  to  0MB  for 
review  and  ap  )roval  according  to  the 
procedures  pn  scribed  in  5  CFR  1320.12. 
On  April  4.  20  )3.  (68  FR  16508)  EPA 
sought  comme  nts  on  this  ICR  pursuant 
to  5  CFR  1320. 3(d).  EPA  received  two 
comments  in  r  jsponse  to  this  notice. 
One  comment  iddressed  reporting 
provisions  unc  er  the  Agency's  general 
assistance  regv  lations  at  40  CFR  parts  30 
and  31,  and  dees  not  pertain  to  the 
reporting  requ  rements  under  this  ICR. 
The  other  com  nent  stated  that  grantee 
burden  would  je  reduced  through 
electronic  repc  rting.  EPA  agrees  with 
the  commentei  and,  as  addressed  in  the 
supporting  stai  ement  to  the  ICR,  is 
planning  to  provide  grantees  the  option 
of  providing  re  ports  electronically.  In 
addition,  EPA  las  determined  that 
information  th  it  was  to  be  collected 
using  the  Brow  nfields  Budget  Profile 
Form  will  be  c  )llected  on  an  existing, 
OMB-approvec  grants  form;  therefore, 
the  Brownfields  form  and  its  associated 
burden  have  b(  en  eliminated  from  this 
ICR. 

EPA  has  established  a  public  docket 
for  this  ICR  un  ler  Docket  ID  No. 
SFUND-2003-D004,  which  is  available 
for  public  view  ing  at  the  Superfund 
Docket  in  the  I  PA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  A/e.,  NW.,  Washington, 
DC.  The  EPA  E  ocket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 


4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Superfund  Docket  is  (202)  566- 
0276.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  ideniified  above. 
Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
superfund.docket@epa.gov,  or  by  mail 
to:  EPA  Docket  Center,  Environmental 
Protection  Agency,  Superfund  Docket, 
Mail  Code:  5202T.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460,  and 
(2)  Mail  yoiu-  comments  to  OMB  at: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street,  NW., 
Washington,  DC  20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  conunent  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Title:  Brownfields  Program — 
Revitalization  Grantee  Reporting,  (EPA 
ICR  Number  2104.01).  This  is  a  request 
for  a  new  information  collection.  Under 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 


Abstract:  The  Small  Business  Liability 
Relief  and  Brownfields  Revitalization 
Act  (Pub.  L.  107-118)  ("the  Brownfields 
Amendments")  was  signed  into  law  on 
January  11,  2002.  The  Act  amends  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  and 
authorizes  EPA  to  award  grants  to  states, 
tribes,  local  governments,  and  other 
eligible  entities  to  assess  and  clean  up 
brownfields  sites.  Under  the 
Brownfields  Amendments,  a 
brownfields  site  means  real  property, 
the  expansion,  redevelopment,  or  reuse 
of  which  may  be  complicated  by  the 
presence  or  potential  presence  of  a 
hazardous  substance,  pollutant,  or 
contaminant.  For  grant  funding 
purposes,  EPA  uses  the  term 
"brownfields  property(ies)" 
synonymously  with  the  term 
"brownfields  sites."  The  Brownfields 
Amendments  authorize  EPA  to  award 
several  types  of  grants  to  eligible  entities 
on  a  competitive  basis.  Under  subtitle  A 
of  the  Small  Business  Liability  Relief 
and  Brownfields  Revitalization  Act, 
states,  tribes,  local  governments,  and 
other  eligible  entities  can  receive 
assessment  grants  to  inventory, 
characterize,  assess,  and  conduct 
planning  and  community  involvement 
related  to  brownfields  properties; 
cleanup  grants  to  carry  out  cleanup 
activities  at  brownfields  properties; 
grants  to  capitalize  revolving  loan  funds 
and  provide  subgrants  for  cleanup 
activities;  and  job  training  grants  to 
support  the  creation  and 
implementation  of  environmental  job 
training  and  placement  programs. 

Grant  recipients  have  general 
reporting  and  record  keeping 
requirements  as  a  condition  of  their 
grant  that  result  in  burden.  A  portion  of 
this  reporting  and  record  keeping 
burden  is  authorized  under  40  CFR 
parts  30  and  31  and  identified  in  the 
EPA's  general  grants  ICR  (OMB  Control 
Number  2030-0020).  EPA  requires 
Brownfields  program  grant  recipients  to 
maintain  and  report  additional 
information  to  EPA  on  the  uses  and 
accomplishments  associated  with  the 
funded  brownfields  activities.  EPA  has 
prepared  several  forms  to  assist  grantees 
in  reporting  the  information  and  to 
ensure  consistency  of  the  information 
collected.  EPA  will  use  this  information 
to  meet  Federal  stewardship 
responsibilities  to  manage  and  track 
how  program  funds  are  being  spent,  to 
evaluate  the  performance  of  the 
Brownfields  Cleanup  and 
Redevelopment  Program,  to  meet  the 
Agency's  reporting  requirements  under     t 
the  Government  Performance  Results 
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Act,  and  to  report  to  Congress  and  other 
program  stakeholders  on  the  status  and 
accomplishments  of  the  grants  program. 
This  ICR  addresses  the  burden  imposed 
on  grant  recipients  that  are  associated 
with  those  reporting  and  recordkeeping 
requirements  that  are  specific  to  grants 
awarded  under  Subtitle  A  of  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act.  This 
ICR  does  not  address  the  burden 
imposed  on  grant  recipients  who  are 
awarded  grants  under  Subtitle  C  of  the 
Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  5  hours  per 
response  for  job  training  grant 
recipients,  and  1.25  hours  per  response 
for  assessment,  cleanup,  and  revolving 
loan  fund  grant  recipients.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifj'ing  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  states,  tribes,  local 
governments,  and  certain  non- 
governmental organizations  that  apply 
for  and  receive  grants  from  EPA  to 
support  the  cleanup  and  redevelopment 
of  brownfields  properties. 

Estimated  Number  of  Respondents: 
203. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Annual  Hour  Burden: 
7,320. 

Estimated  Total  Annual  Capital  and 
Operations  and  Maintenance  Cost:  SO. 

Changes  in  the  Estimates:  This  is  a 
new  ICR  and  the  estimated  biu-den 


represents  an  increase  to  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventoiy  of  Approved  ICR 
Burdens. 

Dated:  July  24.  2003. 
Doreen  Sterling, 

Acting  Dimctor,  Collection  Strategics 

Division. 

[FR  nor.  03-19743  Filed  8-1-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Production  Line 
Testing,  In-use  Testing,  and  Selective 
Enforcement  Auditing  Reporting  and 
Recordkeeping  Requirements  for 
Manufacturers  of  Nonroad  Spark 
Ignition  Engines  At  or  Below  19 
Kilowatts,  EPA  ICR  Number  1845.03, 
OMB  Control  Number  2060-0427 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  a 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  10/31/2003.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  3,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0145,  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r- 

docket@epamail.epa.gov,  or  by  mail  to: 
EPA  Docket  Center,  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center,  Mail 
Code  6102T.  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  204S0. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nydia  Y.  Reyes-Morales,  Mail  Code 
6403J,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  202-564-9264;  fax  number: 
202-565-2057;  e-mail  address:  reyes- 
morales.nydia@epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA  has 

established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0145,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center  (EPA/DC), 
EPA  West,  Room  B102.  1301 
Constitution  Ave..  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744.  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  is  (202) 
566-1742.  4\n  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
\v^^'w.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contei.ts  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR_     ' 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whetlier  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material, 
confidential  business  information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  manufacturers 
of  spark  ignition  engines  rated  at  or 
below  19  kilowatts. 

Title:  Production  Line  Testing,  In-use 
Testing,  and  Selective  Enforcement 
Aiiditing  Reporting  and  Recordkeeping 
Requirements  for  Manufacturers  of 
Nonroad  Spark  Ignition  Engines  At  or 
Below  19  Kilowatts. 
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the  In-use 
manufactifferi ; 
in  either  the 
Program. 

Sections  200(b) 
also  mandate 


pait 
:  ProgTi 


FLT 


Estimated  Total 
Estimated  Average 
Frequency  of  R(  isponse 
Number  of  Resf  ondents 
Total  Annual  Ccst 
Total  Annual  Cap 
Total  Annual  Of  eration 
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II  of  the  Clean  Air  Act 
manufacturers  to  obtain 
conformity  with 

standards  for  each 
e  before  they  may 

their  products  into 
Act  also  mandates  EPA 
manufacturers  have 
translated  their  certified 
s  into  mass  produced 
these  engines  comply 
standards  throughout 

Under  the  Production 
PLT)  Program, 

test  a  sample  of  engines 
the  assembly  line.  This 

allows  manufacturers 
pliance  with  statistical 
minimize  the  cost  of 
through  early 
the  Voluntary  In-use 
manufacturers  test 
number  of  years  of  use 
he  engines  comply  with 

throughout  their 
nder  the  spark  ignition 
rule,  codified  at  40 
ly  Phase  2  SI  engines  are 
icipate  in  the  PLT  and 
ams.  Engine 

can  choose  to  participate 
Program  or  the  In-use 


and  213(d)  of  the  Act 
iiat  EPA  conduct  testing 


of  a  sample  of  certified  engines  to 
determine  if  these  engines  do  in  fact 
conform  with  the  applicable  emission 
regulations.  Under  the  Selective 
Enforcement  Audit  (SEA)  Program,  EPA 
selects  a  number  of  engines  to  be  taken 
directly  from  the  assembly  line  and 
tested  according  to  EPA  specifications. 
These  audits  are  performed  to  ensure 
that  test  data  submitted  by 
manufacturers  is  reliable  and  testing  is 
performed  according  to  EPA  regulations. 
All  SI  engine  manufacturers  are  subject 
to  be  audited.  Participation  in  the  SEA 
program  is  mandatory. 

The  information  requested  by  this 
information  collection  is  used  to  enforce 
different  provisions  of  the  Act  and 
maintain  the  integrity  of  the  overall 
emissions  reduction  program.  Data 
generated  through  the  PLT,  In-use  and 
SEA  programs  may  be  used  to  evaluate 
future  applications  for  certification,  to 
identify  potential  issues,  and  as  basis  to 
suspend  or  revoke  the  certificate  of 
conformity  of  those  engines  that  fail. 
There  are  recordkeeping  requirements 
in  all  programs. 

The  information  is  collected  by  the 
Engine  Programs  Group,  Certification 
and  Compliance  Division,  Office  of 
Transportation  and  Air  Quality,  Office 
of  Air  and  Radiation.  Confidentiality  of 
proprietary  information  submitted  by 
manufacturers  is  granted  in  accordance 

Table  I.— Burden  Statement 


with  the  Freedom  of  Information  Act, 
EPA  regulations  at  40  CFR  part  2,  and 
class  determinations  issued  by  EPA's 
Office  of  General  Counsel.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  40  CFR  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Burden  Hours 

Burden  Hours/Response 


(Industry-wide) 

ital  and  Start  Up  Cost  

and  Maintenance  Costs 


PLT 


6.709  

1,677  

Quarterly  .. 

5  

$1,129,021 

0  

$14,170  .... 


In-use 


1,410 

705  

On  occasion 

2  ■.... 

$54,927  

0  

$3,260  


SEA 


1,056 

528 

On  occasion 

2 

$36,907 

0 

$480 


Burden  mea  ns  the  total  time,  effort,  or 
financial  resoi  irces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  inf  jrmation  to  or  for  a 
Federal  agenc  r.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  instal  ,  and  utilize  technology 
and  systems  f(ir  the  purposes  of 
collecting,  val  dating,  and  verifying 
information,  Processing  and 
maintaining  ii  formation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  io  comply  with  any 
previously  applicable  instructions  and 
requirements; Itrain  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  a  id  transmit  or  otherwise 
disclose  the  in  formation. 


Dated:  July  23,  2003. 

Robert  Brenner, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

[FR  Doc.  03-19747  Filed  8-1-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-753»-7] 

Advisory  Committee  for  Regulatory 
Negotiation  Concerning  All 
Appropriate  Inquiry;  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  The  Environmental  Protection 
Agency,  as  required  by  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  is  announcing  the  date  and 
location  of  an  upcoming  meeting  of  the 
Negotiated  Rulemaking  Committee  On 
All  Appropriate  Inquiry. 

DATES:  A  meeting  of  the  Federal 
Advisory  Conimittee  on  Regulatory 
Negotiation  for  All  Appropriate  Inquiry 
is  scheduled  for  September  9  and 
September  10,  2003.  The  meeting  will 
take  place  at  the  EPA  East  Building, 
1201  Constitution  Avenue  NW., 
Washington,  DC  20460.  The  meeting  is 
scheduled  to  begin  at  8:30  a.m.  and  end 
at  4:30  p.m.  on  both  days.  Dates  and 
locations  of  subsequent  meetings  will  be 
announced  in  later  notices. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information 
should  contact  Patricia  Overmeyer  of 
EPA's  Office  of  Brownfields  Cleanup 
and  Redevelopment,  1200  Peimsylvania 
Ave.,  NW.,  Mailcode  5105T, 
Washington,  DC  20460,  (202)  566-2774, 
or  overmeyer.patricia@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act,  EPA  is 
required  to  develop  standards  and 
practices  for  carrying  out  all  appropriate 
inquiry.  The  Federal  Advisory 
Committee  meeting  is  for  the  purpose  of 
negotiating  the  contents  of  a  proposed 
regulation  setting  federal  standards  and 
practices  for  conducting  all  appropriate 
inquiry.  At  its  meeting  on  September  9 
and  10,  2003,  the  Committee  will    . 
continue  substantive  deliberations  on 
the  proposed  rulemaking  including 
discussion  of  the  criteria  established  by 
Congress  in  the  Small  Business  Liability 
Relief  and  Brownfields  Revitalization 
Act  amendments  to  CERCLA 
(101)(35)(B)(iii).  On  the  morning  of 
September  9,  2003,  there  will  be  a 
presentation  to  the  Committee  on  the 
administrative  and  analytical 
requirements  that  must  be  completed  by 
the  Agency  when  developing  a 
proposed  rule. 

All  meetings  of  the  Negotiated 
Rulemaking  Committee  are  open  to  the 
public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  or  make 
comments  at  the  meeting.  Opportunity 
for  the  general  public  to  address  the 
Committee  will  be  provided  starting  at 
2:30  p.m.  on  both  September  9  and 
September  10,  2003. 

Dated:  July  28,  2003. 
Thomas  P.  Dunne, 

Associate  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  03-19745  Filed  8-1-03;  8:45  am) 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7538-6] 

Draft  Brownfieid  Grants  Guidelines 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  holding  a  public 
meeting  to  discuss  EPA's  draft  of  the 
fiscal  year  2004  Proposal  Guidelines  for 
Brownfields  Assessment,  Revolving 
Loan  Fund,  and  Cleanup  Grants 
(Brownfieid  Grants  Guidelines).  The 


purpose  of  the  public  meeting  is  for 
EPA's  Office  of  Brownfields  Cleanup 
and  Redevelopment  to  listen  to  the 
views  of  public  stakeholders  on  the 
Agency's  draft  Brownfieid  Grants 
Guidelines.  During  the  public  meeting, 
EPA  officials  will  discuss  the  draft 
Guidelines.  EPA  will  make  the  draft 
Brownfieid  Grants  Guidelines  available 
to  the  public  on  the  Agency's  Web  site 
at  http://www.epa.gov/brownfields  on 
August  25,  2003.  Interested  stakeholders 
and  the  public  are  encouraged  to 
download  and  review  the  draft 
guidelines  prior  to  the  public  meeting. 
DATES:  The  public  meeting  will  be  held 
from  10  a.m.-12  noon  on  September  8. 
2003. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  1153  EPA  East  Building 
at  1201  Constitution  Avenue,  NW, 
Washington,  DC.  Those  parties  that 
wish  to  submit  written  comments  on  the 
draft  Brownfieid  Grants  Guidelines 
must  submit  their  comments  to  EPA  no 
later  than  September  8,  2003.  To  ensure 
that  EPA  has  adequate  time  to  consider 
any  written  comments,  the  Agency 
encourages  parties  to  submit  their 
comments  to  the  Agency  in  electronic 
format.  Electronic  comments  may  be 
submitted  to  EPA's  Office  of 
Brownfields  Cleanup  and 
Redevelopment  at 

bf.comments@epa.gov.  Parties  wishing 
to  submit  their  comments  via  the  United 
States  Postal  Service  should  address 
their  comments  to:  Ms.  Becky  Brooks, 
U.S.  Environmental  Protection  Agency, 
Office  of  Brownfields  Cleanup  and 
Redevelopment,  MC-5105T.  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460.  Hand  deliveries  should  be 
sent  to  Ms.  Becky  Brooks,  U.S. 
Environmental  Protection  Agency, 
Office  of  Brownfields  Cleanup  and 
Redevelopment,  Room  2406,  1301 
Constitution  Avenue,  NW,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  EPA's 
Office  of  Brownfields  Cleanup  and 
Redevelopment  at  202-566-2777. 
SUPPLEMENTARY  INFORMATION:  The 
FY2004  Brownfieid  Grants  Guidelines 
will  be  issued  under  section  104(k)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended  by  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act.  Public 
Law  107-118  (SBLRBRA).  Guidelines 
for  grant  programs  are  exempt  from 
notice  euid  comment  requirements 
under  5  U.S.C.  553(a)(2).  However,  the 
Agency  has  decided  that  consultation 
with  public  stakeholders  prior  to  issuing 
the  final  version  of  the  Brownfieid 


Grants  Guidelines  is  an  appropriate  step 
in  effectively  implementing  the 
Brownfields  Law. 

The  meeting  is  open  to  the  general 
public.  Parties  wishing  to  provide  their 
views  to  EPA  on  the  draft  FY04 
Guidelines,  or  to  listen  to  the  views  of 
other  parties,  are  strongly  encouraged  to 
attend  the  public  meeting.  Interested 
parties  not  able  to  attend  the  public 
meeting  on  September  8,  2003,  may 
submit  written  comments  to  the  Agency. 
All  written  comments  must  be  received 
by  the  Agency  no  later  than  September 
8,  2003.  The  Agency  will  carefully 
consider  comments  received  during  the 
public  meeting,  as  well  as  written 
comments  received  on  or  before 
September  8,  2003,  prior  to  issuing  final 
Brownfieid  Grants  Guidelines  in 
September  2003.  However,  due  to  the 
need  to  provide  the  final  Guidelines  to 
potential  applicants  promptly.  EPA  does 
not  plan  to  respond  in  writing  to  written 
comments. 

Dated:  [uly  28,  2003. 
Linda  Garczynski, 

Director.  Office  of  Brownfields  Cleanup  and 
Redevelopment. 

[FR  Doc.  0.3-19746  Filed  8-1-03:  8:45  am] 

BILUNG  CODE  SSeO-SOrP 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7538-8] 

Final  Reissuance  of  the  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Storm  Water 
Construction  General  Permit  for  the 
Commonwealth  of  Massachusetts  and 
Indian  Country  in  Massachusetts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Final  Reissuance  of 
NPDES  Storm  Water  Construction 
General  Permits. 

SUMMARY:  This  action  provides  notice  of 
the  reissuance  of  the  Final  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Storm  Water  Construction 
General  Permit  for  the  Commonwealth 
of  Massachusetts  and  Indian  country 
within  the  Commonwealth  of 
Massachusetts. 

DATES:  Today's  action  shall  be  effective 
August  4,  2003.  The  pCTmit  will  expire 
five  ye£irs  from  the  effective  date. 
ADDRESSES:  The  final  permit  is  based  on 
an  administrative  record.  The 
administrative  record  for  the  final 
construction  general  permit  is  available 
for  inspection  and  copying  at  the  Water 
Docket,  located  at  the  EPA  Docket 
Center  in  the  basement  of  the  EPA  West 


45818 


Building,  RGbm 
Constitution]  A 
DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Additional  ii  iformation  concerning  the 
final  permit,  the  permit's  Notice  of 
Intent  (NOI),  or  the  permit's  Notice  of 
Termination  (NOT)- is  available  on 
EPA's  Web  s  te  at  http://www.epa.gov/ 
npdes/storm  vater/cgp.cfm  or  from 

Mur  )hy,  Office  of  Ecosystem 
Ejiviroimiental  Protection 
ess  Street,  Suite  1100, 
114-2023;  telephone: 
e-mail: 


Thelma 

Protection, 

Agency,  1 

Boston,  MA 

617-918-1615 

murphy.theli  na@epa.gov. 


Cc  ngre 

1)21 
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B-102,at  1301 
venue,  NW.,  Washington, 


SUPPLEMENTS  RY  INFORMATION: 
I.  General  In  'onnation 

On  July  1,  >003  (68  FR  39087),  EPA 
published  fir  al  NPDES  construction 
general  permits  for  large  construction 
activity  in  Regions  1,  2,  3,  6,  7,  8,  9  and 
10.  Also  on  July  1,  2003  (68  FR  39087), 
EPA  publish(  d  final  NPDES 
construction  general  permits  for  small 
construction  ictivity  in  Regions  1,  2,  3, 
5,  6,  7,  8,  9.  aid  lO.At  the  time  of 
publication,  i  he  State  Coastal  Zone 
Management  Act  certification  for 
Massachusetl  s  had  not  been  received, 
therefore  the  neither  the  small  or  large 
construction  ictivity  general  permits 
were  issued  i  i  Massachusetts.  EPA 
Region  1  rece  ived  certification  from  the 
Office  of  Coa!  tal  Zone  Management.  The 
Office  concui  red  with  EPA's 
certification  t  lat  the  permit  as  proposed 
is  consistent '  vith  the  Coastal  Zone 
Management  enforceable  program 
policies 

Today's  ad  ion  reissues  EPA's  NPDES 
General  Perm  it  for  Storm  Water 
Discharges  fr(  im  Construction  Activities 
for  the  Comm  onwealth  of  Massachusetts 
and  Indian  cc  untry  in  Massachusetts. 
The  permit's  erms  and  conditions  are 
those  set  fortl  in  the  Construction 
General  Permit  reissued  on  July  1,  2003 
(68  FR  39087  and  available  ax'http:// 
www.epa.gov 'npdes/stormwater/cgp. 
The  state  specific  requirements  for  the 
Commonwea]  th  of  Massachusetts, 
except  Indian  country,  under  section 
401  of  the  Cle  an  Water  Act  are  found  in 
part  9.A.1  of  1  he  construction  general 
permit.  The  C  ffice  of  Coastal  Zone 


Management  lid  not  add  any  additional 
requirements  to  the  permit. 

Additional  information  regarding  the 
statutor>'  and  regulatory  history  of  the 
final  permit  aid  storm  water  program; 
significant  ch  inges  to  the  permit;  and  a 
summary  of  t|e  terms  and  conditions  of 
the  permit  ard  found  in  the  July  1,  2003 
Federal  Regis  ter  and  are  not  being 
repeated  here 


n.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  OMB  has  exempted  review  of 
NPDES  general  permits  under  the  terms 
of  Executive  Order  12866. 

in.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment  rule- 
making requirements  under  the 
Administrative  Procedures  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

Issuance  of  an  NPDES  general  permit 
is  not  subject  to  rulemaking 
requirements,  under  APA  section  553  or 
any  other  law,  and  is  thus  not  subject  to 
the  RFA  requirements.  The  APA  defines 
two  broad,  mutually  exclusive 
categories  of  agency  action — "rules"  and 
"orders."  Its  definition  of  "rule" 
encompasses  "an  agency  statement  of 
general  or  particular  applicability  and 
future  effect  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  or 
describing  the  organization,  procedure, 
or  practice  requirements  of  an  agency 
*    *    *"  APA  section  551(4).  Its 
definition  of  "order"  is  residual:  "a  final 
disposition  *   *   *  of  an  agency  in  a 
matter  other  than  rule  making  but 
including  licensing."  APA  section 
551(6)  (emphasis  added).  The  APA 
defines  "license"  to  "include  *   *   *  an 
agency  pennit  *   *   *"  APA  section 
551(8).  The  APA  thus  categorizes  a 


permit  as  an  order,  which  by  the  APA's 
definition  is  not  a  rule.  Section  553  of 
the  APA  establishes  "rule  making" 
requirements.  The  APA  defines  "rule 
making"  as  "the  agency  process  for 
formulating,  amending,  or  repealing  a 
rule."  APA  section  551(5).  By  its  terms, 
then,  section  553  applies  only  to  "rules" 
and  not  also  to  "orders,"  which  include 
permits. 

rV.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  "regulatory  actions"  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  yMRA  uses  the  term 
"regulatory  actions"  to  refer  to 
regulations.  [See,  e.g.,  UMRA  section 
201,  "Each  agency  shall  *   *   *  assess 
the  effects  of  Federal  regulatory  actions 
*  *   *  (other  than  to  the  exteht  that  such 
regulations  incorporate  requirements 
specifically  set  forth  in  law)"  (emphasis 
added)).  UMRA  section  102  defines 
"regulation"  by  reference  to  2  U.S.C. 
658  which  in  turn  defines  "regulation" 
and  "rule"  by  reference  to  section 
601(2)  of  the  Regulatory  Flexibility  Act 
(RFA).  That  section  of  the  RFA  defines 
"rule"  as  "any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
[the  Administrative  Procedure  Act 
(APA)],  or  any  other  law.  *   *   *"  As 
discussed  in  the  RFA  section  of  this 
notice,  NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportimity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

V.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  resulting 
from  the  final  construction  general 
permit  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  The 
information  collection  requirements  of 
the  construction  general  permit  for  large 
construction  activities  have  already 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  (OMB 
Control  No.  2040-0188)  in  previous 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act.  Information  collection 
requirements  of  the  construction  general 


permit  for  small  construction  activities 
were  submitted  to  OMB  (OMB  Control 
No.  2040-0211)  for  review  and  approval 
and  will  be  published  in  a  separate 
Federal  Register  Notice. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 

et  seq. 

Dated:  July  16,  2003. 
Linda  M.  Murphy, 

Director,  Office  of  Ecosystem  Protection. 
[FR  Doc.  03-19744  Filed  8-1-03;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7539-2] 

Clean  Water  Act  Section  303(d): 
Availability  of  5  Total  Maximum  Daily 
j.oads  (TMDLs) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  aimounces  the 
availability  for  comment  of  the 
administrative  record  file  for  5  TMDLs 
and  the  calculations  for  these  TMDLs 
prepared  by  EPA  Region  6  for  waters 
listed  in  the  state  of  Arkansas  under 
section  303(d)  of  the  Clean  Water  Act 
(CWA).  These  TMDLs  were  completed 
in  response  to  the  lawsuit  styled  Sierra 
Club,  et  al.  v.  Browner,  et  al.,  No.  LR- 
C-99-114. 

DATES:  Comments  must  be  submitted  in 
writing  to  EPA  on  or  before  September 
3,  2003. 

ADDRESSES:  Comments  on  the  5  TMDLs 
should  be  sent  to  Ellen  Caldwell, 
Envirormiental  Protection  Specialist, 
Water  Quality  Protection  Division,  U.S. 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Ave.,  Dallas,  TX 
75202-2733,  facsimile  (214)  665-6490, 
or  e-mail:  caldwell.ellen@epa.gov.  For 
further  information,  contact  Ellen 
Caldwell  at  (214)  665-7513.  Documents 
from  the  administrative  record  file  for 
these  TMDLs  are  available  for  public 
inspection  at  this  address  as  well. 
Documents  from  the  administrative 
record  file  may  be  viewed  at  http:// 
www.  epa.gov/region  6/ water/ 
artmdl.htm,  or  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1999, 
five  Arkansas  enviromnental  groups,  the 
Sierra  Club,  Federation  of  Fly  Fishers, 
Crooked  Creek  Coalition,  Arkansas  Fly 
Fishers,  and  Save  our  Streams 


(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Browner,  et  a}..  No.  LR-C-99-114. 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Arkansas 
TMDLs  in  a  timely  manner.  EPA 
proposes  these  TMDLs  pursuemt  to  a 
consent  decree  entered  in  this  lawsuit. 

EPA  Seeks  Comment  on  5  TMDLs 

By  this  notice  EPA  is  seeking 
comment  on  the  following  5  TMDLs  for 
waters  located  within  the  state  of 
Arkansas: 


Segment-reach 


08040201-706-16 
08040201 -70&-1 6 
08040201-706-16 
08040201-806-8 
08040201-806-8 


Waterbody 
name 


T 


Pollutant 


Flat  Creek 
Flat  Creek 
Flat  Creek 
Salt  Creek 
Salt  Creek 


Chloride. 

Sulfate. 

IDS. 

Chloride. 

IDS. 


EPA  requests  that  the  public  provide 
to  EPA  any  water  quality  related  data 
and  information  that  may  be  relevant  to 
the  calculations  for  these  5  TMDLs.  EPA 
will  review  all  data  and  information 
submitted  during  the  public  comment 
period  and  revise  the  TMDLs  and 
determinations  where  appropriate.  EPA 
will  then  forward  the  TMDLs  to  the 
Arkansas  Department  of  Environmental 
Quality  (ADEQ).  The  ADEQ  will 
incorporate  the  TMDLs  into  its  current 
water  quality  management  plan.  The 
EPA  also  will  revise  the  Arkansas  303(d) 
list  as  appropriate. 

Dated:  July  24,  2003. 
Miguel  I.  Flores, 

Director,  Water  Quality  Protection  Division, 

Region  6. 

(FR  Doc.  03-19741  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  98-67;  DA  03-2409] 

Notice  of  Certification  of  State 
Telecommunications  Relay  Service 
(TRS)  Programs 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  document 
is  to  notify  state  Teleconmiunications 
Relay  Service  (TRS)  programs  that 
certification  of  their  program  has  been 
granted  through  July  26,  2008.  Notice  is 
hereby  given  that  the  applications  for 
certification  of  state 
Telecommunications  Relay  Services 


(TRS)  programs  of  the  states  listed 
below  have  been  granted,  subject  to  the 
condition  described  below,  pursuant  to 
Title  IV  of  the  Americans  with 
Disabilities  Act  (ADA),  47  USC.  225 
(f)(2),  and  §  64.605(b)  of  the 
Commission's  rules.  47  CFR  64.605(b). 
On  the  basis  of  the  state  applications, 
the  Commission  has  determined  that: 
the  TRS  program  of  the  states  meet  or 
exceed  all  operational,  technical,  and 
functional  minimum  standards 
contained  in  section  64.604  of  the 
Commission's  rules,  47  CFR  64.604;  the 
TRS  programs  of  the  listed  states  make 
available  adequate  procedures  and 
remedies  for  enforcing  the  requirements 
of  the  state  program;  and  the  TRS 
programs  of  the  listed  states  in  no  way 
conflict  with  federal  law. 
DATES:  This  certification  shall  remain  in 
effect  for  a  five  year  period,  beginning 
July  26,  2003,  and  ending  July  25,  2008, 
pursuant  to  47  CFR  64.605(c). 
ADDRESSES:  Federal  Communications 
Conmiission,  445  12th  Street,  SW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Myers,  (202)  418-2429  (voice), 
(202)  418-0464  (TTY),  or  e-mail 
Erica.Myers@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Public 
Notice,  DA  03-2409,  CC  Docket  No.  CC 
98-67  released  July  24,  2003.  Copies  of 
applications  for  certification  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  applications  for  certification  are 
also  available  on  the  Commission's  Web 
site  at  http://www.fcc.gov/cgb/dro/ 
trs_by_state.html.  They  may  also  be 
purcbased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  44512th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexin  t@aol.  com . 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(Braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  Consumer  & 
Governmental  Affairs  Bureau,  at  (202) 
418-0531  (voice),  (202)  418-7365  9  . 
(TTY).  The  Public  Notice  can  also  be 
dowmloaded  in  Text  and  ASCII  formats 
at:  http://www.fcc.gov/cgb/dto. 

Synopsis 

The  Conunission  also  has  determined 
that,  where  applicable,  the  intrastate 
funding  mechcmisms  of  the  listed  states 
are  labeled  in  a  manner  that  promotes 
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national  undbrstanding  of  TRS  and  does 
not  offend  thje  public,  consistent  with 
section  64.6d5{d)  of  the  Commission's 
rules,  47  CFR  64.605  (d). 

Because  the  Commission  may  adopt 
changes  to  tHe  rules  governing  relay 
programs,  including  state  relay 
programs,  th^  certification  granted 
herein  is  conditioned  on  a 
demonstration  of  compliance  with  the 
new  rules  adopted  and  any  additional 
new  rules  that  are  adopted  by  the 
Commission.  The  Commission  will 
provide  guid  uice  to  the  states  on 
demonstratir  g  compliance  with  such 
rule  changes. 

This  certifi  cation,  as  conditioned 
herein,  shall  remain  in  effect  for  a  five 
year  period,  I  »eginning  July  26,  2003. 
and  ending  July  25,  2008,  pursuant  to  47 
CFR  64.605  (i :).  One  year  prior  to  the 
expiration  of  this  certification,  July  25, 
2007,  the  stales  may  apply  for  renewal 
of  their  TRS  |  irogram  certification  by 
filing  demon;  tration  in  accordance  with 
the  Commiss  on's  rules,  pursuant  to  47 
CFR64.605(a|and(b). 


Third  Group 
Certification 


of  States  Approved  for 


TRS  54-02 


File  No 
Michigan 
State  of 
File  No 
Puerto  Rice 
Regulatoi  y 
Rico 

Federal  Communications  Commission. 
Thomas  Wyatt 

Deputy  Bureau 
Governmental 
[FR  Doc.  03-1 

BUJJMG  COOE  67i2-01-P 


Public  Service  Commission, 
I  lichigan 
TRS+28-02 

Telecommunications 
Board,  State  of  Puerto 


Chief.  Consumer  Br 
.\ff airs  Bureau. 
giB88  Filed  8-1-03;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 
[Petition  P3-a^ 

Petition  of  United  Parcel  Service,  Inc. 
for  Exemption  Pursuant  to  Section  16 
of  ttte  Shipping  Act  of  1984  to  Permit 
Negotiation,  Entry  and  Performance  of 
Service  Contracts;  Notice  of  Filing 

Notice  is  h«  reby  given  that  United 
Parcel  Service,  Inc.  ("Petitioner")  has 
petitioned,  pv  jsuant  to  section  16  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1715,  and  46  CFR  502.67,  for  an 
exemption  frcm  the  Shipping  Act,  to 
permit  it  to  n<  igotiate.  enter  into  and 
perform  service  contracts. 

In  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  Petition, 
interested  persons  are  requested  to 
submit  views  br  arguments  in  reply  to 
the  Petition  no  later  than  August  22 


2003.  Replies 


shall  consist  of  an  original 


and  15  copies,  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20573-0001,  and 
be  served  on  Petitioner's  counsels.  J. 
Michael- Cavanaugh,  Esq.,  Holland  & 
Knight  LLP,  2099  Pennsylvania  Avenue, 
NW.,  Suite  100,  Washington,  DC  20006- 
6801  and  Charles  L.  Coleman,  HI.  Esq., 
Holland  &  Knight  LLP,  50  California 
Street,  Suite  2800,  San  Francisco, 
California  94111.  It  is  also  requested 
that  a  copy  of  the  reply  be  submitted  in 
electronic  form  (WordPerfect,  Word  or 
ASCII)  on  diskette  or  e-mailed  to 
Secretary@fmc.gov.  Copies  of  the 
petition  are  available  at  the  Office  of  the 
Secretary  of  the  Commission,  800  N. 
Capitol  Street,  NW.,  Room  1046.  A  copy 
may  also  be  obtained  by  sending  a 
request  to  secretary@fmc.gov  or  by 
calling  (202)  523-5725.  Parties 
participating  in  this  proceeding  may 
elect  to  receive  service  of  the 
Commission's  issuances  in  this 
proceeding  through  email  in  lieu  of 
service  by  U.S.  mail.  A  party  opting  for 
electronic  service  shall  advise  the  Office 
of  the  Secretary  in  writing  and  provide 
an  email  address  where  service  can  be 
made.  Such  request  may  be  directed  to 
secretary@fmc.gov. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-19653  Filed  8-1-03;  8:45  am] 

BiLUNG  COOE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nont>anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJung  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  18,  2003. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Bank  of  Hawaii.  Honolulu,  Hawaii; 
Bank  of  Hawaii  Corporation.  Honolulu, 
Hawaii;  Chicago  Equity  Partners  Corp., 
Chicago,  Illinois;  to  engage  de  novo 
through  a  joint  ventiire  between  Bank  of 
Hawaii,  Honolulu,  and  Chicago  Equity 
Partners,  Chicago,  Illinois,  to  be  known 
as  Bankoh  Investment  Partners,  LLC, 
Honolulu,  Hawaii,  in  investment 
advisory  activities,  pursuant  to  section 
225.28(b)(6)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  29,  2003. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.03-19669  Filed  8-01-03:  8:45  am] 

BILLING  COOE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Policy  Statement  on  Monetary 
Equitable  Remedies  in  Competition 
Cases 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice. 

SUMMARY:  The  Commission  has  issued  a 
policy  statement  on  the  use  of 
disgorgement  as  a  remedy  for  violations 
of  the  Hart-Scott-Rodino  (HSR)  Act.  FTC 
Act  and  Clayton  Act. 
DATES:  The  Commission  approved  this 
policy  statement  on  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Graubert,  Principal  Deputy  General 
Coimsel,  Office  of  General  Counsel. 
FTC,  600  Peimsylvania  Avenue,  NW., 
Washington,  DC  20580,  (202)  326-2186, 
jgraubert@ftc.gov. 

SUPPLEMENTARY  INFORMATION: 

Policy  Statement  on  Monetary 
Equitable  Remedies  in  Competition 
Cases 

In  recent  years  the  Commission  has 
given  considerable  thought  to  the 
appropriate  circumstances  in  which  to 
seek,  as  a  matter  of  prosecutorial 
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discretion,  monetary  equitable  remedies 
(particularly  disgorgement  or 
restitution)  in  competition  cases  brought 
pursuant  to  section  13(b)  of  the  FTC 
Act.i  In  December  2001,  the 
Commission  issued  a  notice  requesting 
comment  on  the  issue, ^  and  received  six 
comments  in  response.^  The  agency  has 
also  reviewed  relevant  case  law  and 
literature,  including  a  number  of 
sources  cited  by  commentors,  as  well  as 
discussions  in  public  fora  and  its  own 
experience.  The  Commission  may  use 
all  these  resources  to  inform  its 
decisions  whether  to  seek  monetary 
remedies  in  particular  competition 
matters  on  a  case  by  case  basis.  In 
addition,  the  Commission  sets  forth 
below  some  general  observations  on  the 
use  of  disgorgement  or  restitution  in 
competition  cases.'' 

Disgorgement  is  an  equitable 
monetary  remedy  "designed  to  deprived 
a  wrongdoer  of  his  unjust  enrichment 
and  to  deter  others"  from  future 
violations.^  Depriving  the  violator  of 
any  of  the  benefits  of  illegal  conduct  has 
long  been  accepted  as  an  appropriate, 
indeed  necessary,  element  of  antitrust 
remedies.  See,  e.g.,  United  States  v. 
Grinnell  Corp.,  384  U.S.  563,  577  (1966); 
Schine  Chain  Theatres,  Inc.  v.  United 
States.,  334  U.S.  110,  128  (1948). 
Restitution  is  also  an  equitable  remedy, 
serving  different  but  often 
complimentary  purposes.  Restitution  is 
intended  to  restore  the  victims  of  a 
violation  to  the  position  they  would 
have  been  in  without  the  violation, 
often  by  refunding  overpayments  made 
as  a  result  of  the  violation.  The 
Commission  has  sought  and  obtained 
disgorgement  or  restitution  in  a  number 
of  competition  cases  over  the  last  few 


'  15  U.S.C.  .'i3(b). 

2  66  FR  67254  (Dec.  28,  2001);  also  available  on 
the  Commission's  web  site  at  http://www.ftc.gov/os/ 
20n]/12/disgorgpfrn.httn. 

^The  following  filed  comments:  The  .Antitrust 
Section  of  the  .^merican  Bar  Association,  the 
.\merican  Antitrust  hislitul^.  the  American 
Enterprise  Institute  for  Public  Polity  Research, 
lames  M.  Spears.  Stephen  A.  Stack,  and  Kenneth  G. 
Starling.  These  comments  are  available  at  http:// 
www.ftc.gov/os/commnnts/disgorgeinpnt/index.htm. 

••This  statement  sets  forth  some  observations  and 
intentions  of  the  Commission  regarding  its  exercise 
of  discretion  in  determining  whether  to  seek 
monetary  equitable  remedies  in  competition  cases. 
It  does  not  create  any  right  or  obligation,  impose 
any  element  of  proof,  or  adjust  the  burden  of  proof 
or  production  of  evidence  on  any  particular  issue, 
as  those  standards  have  been  established  by  the 
courts.  This  statement  of  policy  does  not  apply  to 
consumer  protection  cases. 

5  SEC  V.  First  City  Financial  Corp..  890  F.2d  1215. 
1230(D.C.  Cir.  1989). 


decades,**  most  recently  in  the  Mylan '' 
and  Hearst^  matters.  In  exercising  its 
prosecutorial  discretion  in  the 
competition  area,  however,  the 
Commission  has  moved  cautiously  and 
used  its  monetary  Remedial  authority 
there  sparingly.  The  Commission 
continues  to  believe  that  disgorgement 
and  restitution  can  play  a  useful  role  in 
some  competition  cases,  complementing 
more  familiar  remedies  such  as 
divestiture,  conduct  remedies,  private 
damages,  and  civil  or  criminal  penalties. 
The  competition  enforcement  regime  in 
the  United  States  is  multifaceted,  and  it 
is  important  and  beneficial  that  there  be 
a  number  of  flexible  tools,  as  well  as  a 
number  of  potential  enforcers,  available 
to  address  competitive  problems  in  a 
particular  case.  Nonetheless,  we  do  not 
view  monetary  disgorgement  or 
restitution  as  routine  remedies  for 
antitrust  cases.  In  general.  \vc  will 
continue  to  rely  primarily  on  more 
familiar,  prospective  remedies,  and  seek 
disgorgement  and  restitution  in 
exceptional  cases. 

As  a  general  matter,  the  Commission 
will  consider  the  following  three  factors 
in  determining  whether  to  seek 
disgorgement  or  restitution  in  a 


'•  .See  FTC  v.  College  of  Phvsicians-Surgeons  of 
Puerto  Rico.  Civ.  No.  97-2466  HL  (D.P.R.  Oct.  2. 
1997)  (alleged  price-fixing  and  boycott,  under  FT(^ 
Act  sections  5(a)  and  13(b);  stipulated  judgment 
included  5300,000  restitution  to  Puerto  Rico);  FTC 
v.  Mead  lohnson  &  Co..  No.  92-1266  (D.D.C.  June 
11.  1992)  (alleged  bid-rigging,  under  FTC  Act 
sections  5(a)  and  13(b);  .stipulated  judgment 
included  restitution  in  kind  to  USD.M;  FTC  v. 
American  Home  Products  Corp..  Civ,  No.  92-1367 
(D.D.C.  June  11.  1992)  (same):  FTCv.  Joseph  Dixon 
Crucible  Cn  .  Civ.  No.  C8O-7O0  (N:D.  Ohio  1983) 
(alleged  price-fixing,  under  Section  5(1)  for 
violation  of  earlier  order;  stipulated  judgment 
included  5525,000  in  consumer  redress,  plus 
S75.000  civil  penalty):  Commonwealth  Land  Title 
Ins.  Co..  126  F.T.C.  680.  688  (1998)  (alleged  price- 
fixing:  consent  order  included  rehind  of  excess 
charges):  Bin7?ey  6-  Smith  Inc..  96  FTC.  625  (1980) 
(alleged  price-fixing:  consent  order  included  SI 
million  in  consumer  redress):  Milton  Bradley  Co.. 
96  FTC.  638  (1980)  (same;  consent  order  included 
5200.000  in  consuitier  redress):  American  Art  Clay 
Co..  96  F.T.C.  809  (1980)  (same:  consent  order 
included  525.000  in  consumer  redress);  see  also 
FTC\.  Abbott  Laboratories.  1992-2  Trade  Cas. 
(CCH)  169.996  (D.D.C.  1992)  (Gesell. ).).  dismis.sed 
on  other  grounds.  853  F.  Supp.  526  (D.D.C.  1994) 
(holding  that  FTC  Act  section  13(b)  permitted  the  ■ 
FTC  to  seek  permanent  injunction  ordering 
restitution  in  antitrust  case):  FTC  press  release.  )une 
5.  1989,  re:  A&P/VValdbaums  (noting  position  of 
Commissioner  Strenio  that  Commission  should 
have  exercised  its  "authority  to  obtain  full 
disgorgenieni  of  these  ill-gotten  gains  "). 

'/•TC  v.  Mylan  Labs.  Inc..  No.  1:98CV031 14  (TFH) 
(D.D.C.  Feb  9.  2001)  (alleged  monopolization; 
stipulated  judgment  included  SI 00  million 
restitution);  see  Mem.  Opinion,  62  F.  Supp.  2d  25, 
36-37  (D.D.C).  revised  and  reaffirmed  in  pertinent 
part.  99  F.  Supp.  2d  1,4-5  (D.D.C.  1999). 

«FTC\.  The  Hearst  Trust.  No.  1:01CV00734  (TPI) 
(D.D.C.  Nov.  9,  2001)  (alleged  anticompetitive 
acquisition  and  violation  of  pre-merger  filing 
requirements;  stipulated  judgment  included  S19 
million  disgorgement). 


competition  case.  First,  the  Commission 
will  ordinarily  seek  monetary  relief  only 
where  the  underlying  violation  is  clear. 
Second,  there  must  be  a  reasonable  basis 
for  calculating  the  amount  of  a  remedial 
pajTnent.  Third,  the  Commission  will 
consider  the  value  of  seeking  monetary 
relief  in  light  of  any  other  remedies 
available  in  the  matter,  including 
private  actions  and  criminal 
proceedings.  A  strong  showing  in  one 
area  may  tip  the  decision  whether  to 
seek  monetary  remedies.  For  example,  a 
particularly  egregious  violation  may 
justif}'  pursuit  of  these  remedies  even  if 
there  appears  to  be  some  likelihood  of 
private  actions.  Moreover,  the  pendency 
of  numerous  private  actions  may  tilt  the 
balance  the  other  way,  even  if  the 
violation  is  clear. 

Clear  Violation 

The  Commission  will  ordinarily  seek 
monetary  disgorgement  only  when  the 
violation  is  clear.  A  violation  is  "clear" 
for  this  purpose  when,  based  on  existing 
precedent,  a  reasonable  party  should 
expect  that  the  conduct  is  issue  would 
likely  be  found  to  be  illegal. 
("Clearness"  is  therefore  measured  ex 
ante,  as  of  the  time  the  act  occurs,  and 
not  ex  post  with  the  benefit  of 
hindsight.)  In  such  cases,  the  use  of 
disgorgement  will  serve  an  appropriate 
deterrence  goal.  One  key  purpose  of  the 
disgorgement  remedy  is  to  remove  the 
incentive  to  commit  violations  by 
demonstrating  to  the  potential  violator 
that  unlawful  conduct  will  not  be 
profitable.  This  purpose  can  best  be 
served  when  the  violator  can  determine 
in  advance  that  its  conduct  would 
probably  be  considered  illegal. 
Disgorgement  might  arguably  serve 
useful  purposes  whether  or  not  the 
violation  was  clear — for  instance,  by 
providing  an  example  for  future 
violators  and  restoring  the  relevant 
market  to  its  pre-violation  status 
(thereby  removing  any  unfair 
advantages  obtained  by  the  violator). 
Overall,  however,  the  Commission 
believes  that  the  value  of  deterrence  is 
reduced  when  the  violator  has  no 
reasonable  tvay  of  knowing  in  advance 
that  its  conduct  is  placing  it  in  jeopardy 
of  having  to  pay  back  all  the  potential 
gains." 


''The  analysis  may  be  slightly  more  complicated 
in  cases  in  which  the  Commission  is  seeking 
restitution  rather  than  disgoi^ement.  Restitution 
focuses  on  the  victim,  not  the  violator,  and  is  - 
justified  by  the  need  to  restore  the  victim  to  the 
status  quo  ante,  not  on  ex  ante  deterrence  of 
unlawful  conduct  by  a  defendant.  Thus,  for 
example,  when  significant  consumer  harm  willnot 
(for  one  reason  or  another)  be  redressed  through  a 
private  action  (see  discussion  of  our  third  factor, 
Ijelow),  the  Commission  might  therefore  consider 
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satisfied  with  orders  that  regulated 
future  conduct  by  the  parties,  without 
further  monetary  relief.  The 
Commission  warned  pharmaceutical 
firms  that  they  "should  now  be  on 
notice,  however,  that  [such] 
arrangements  *   *   *  can  raise  serious 
antitrust  issues,"  and  that  accordingly, 
"in  the  future,  the  Commission  will 
consider  its  entire  range  of  remedies  in 
connection  with  enforcement  actions 
against  such  arrangements,  including 
possibly  seeking  disgorgement  of 
illegally  obtained  profits."  '- 

Reasonable  Basis  for  Calculation  of 
Remedy 

The  Commission  will  not  seek  a 
monetary  equitable  remedy  when  there 
is  no  reasonable  basis  for  calculating  the 
amount  of  the  disgorgement  or 
restitution  to  be  ordered.  Thus,  the 
agency  does  not  expect  to  seek 
disgorgement  unless  it  can  suggest  to  a 
court  a  reasonable  means  of  calculating 
the  gains  or  benefits  fi'om  a  violation, 
nor  to  seek  restitution  unless  it  can  offer 
a  reasonable  gauge  of  the  amount  of 
injury  from  a  violation.  Nontheless,  a 
reasonable  basis  for  calculation  does  not 
require  undue  precision.  See,  e.g.,  FTC 
V.  Febre,  128  F.3d  530,  535  (7th  Cir. 
1997);  see  also  SEC  v.  Bilzehan,  29  F.3d 
689  (D.C.  Cir.  1994);  SEC  v.  First  City 
Financial  Corporation,  Ltd.,  890  F.2d 
1215  (D.C.  Cir.  1989). 

Value  Added  by  the  Commission's 
Monetary  Remedy 

The  Commission  will  consider 
monetary  remedies  when  it  anticipates 
that  other  remedies  are  likely  to  fail  to 
accomplish  fully  the  purposes  of  the 
antitrust  laws  or  when  such  a  monetary 
remedy  may  provide  important 
additional  benefits.  When  other 
remedies  are  brought  to  bear  and  are 
likely  to  result  in  complete  relief,  a 
Commission  action  for  monetary 
equitable  relief  might  well  be  an 
unnecessary  and  unwise  expenditure  of 
limited  agency  resources.  ^-^ 


'^  See  http://www.ftc.gov/opa/2000/03/ 
hoechst.htm. 

' '  Several  commenfors  suggested  that  the  mere 
availability  of  treble  damage  actions  or  other 
avenues  of  relief  will  ordinarily  render 
disgorgement  unnecessary,  implying  that  ultimately 
such  other  actions  will  have  extracted  the  full 
amount  of  unjust  enrichment  from  violators  and 
will  provide  adequate  deterrence  against  future 
violations.  On  the  current  state  of  the  record  we 
cannot  share  this  confidence.  We  have  not  been 
directed  to  empirical  evidence  indicating  that 
existing  remedies  routinely  achieve  these  goals,  let 
alone  evidence  that  antitrust  defendants  have  been 
subjected  to  excessive,  "duplicative"  damage 
awards.  In  fact  it  appears  that  the  issue  has  been 
the  subject  of  considerable  debate.  See,  e.g..  Richard 
Posner.  ANTITRUST  LAW  47  (2d  ed.  2001);  John 
Lopatka  &  William  Page,  Who  Suffered  Antitrust 


Thus,  for  example,  a  case  may  be 
particularly  appropriate  for 
disgorgement  when  private  actions 
likely  will  not  remove  the  total  unjust 
enrichment  from  a  violation.  If  statutes 
of  limitation  for,  or  market  disincentives 
to,  private  damage  actions  are  likely  to 
leave  a  violator  with  some  or  all  of  the 
fruits  of  its  violation,  we  may  seek 
disgorgement  to  prevent  the  violator 
from  benefitting  from  the  violation. 
Similarly,  when  practical  or  legal 
difficulties  are  likely  to  preclude 
compensation  for  those  injured  by  a 
violation  who  in  equity  should  be  made 
whole,  we  may  seek  restitution  for 
them.'"*  Such  situations  can  arise,  for 
example,  when  significant  aggregate 
consumer  injury  results  from  relatively 
small  individual  injuries  not  justifying 
the  cost  of  a  private  lawsuit,  or  when 
direct  purchasers  do  not  sue  (for  a 
variety  of  possible  reasons)  and  indirect 
purchasers  are  precluded  from  suit 
under  section  4  of  the  Clayton  Act. 

Disgorgement  can  also  be  particularly 
valuable  when  the  advantages  a  violator 
reaps  from  the  violation  greatly 
outweigh  the  specific  penalties 
prescribed  in  applicable  laws,  and 
thereby  overwhelm  the  significant 
disincentive  to  violating  the  law  that 
such  penalties  otherwise  provide. '^  The 
paramount  purpose  of  disgorgement  is 
to  make  sure  that  wrongdoers  do  not 
profit  from  their  wrongdoing.  E.g.,  SEC 
V.  First  City  Financial  Corp.,  supra;  SEC 
V.  Tome,  833  F.2d  1086  (2d  Cir.  1987), 


Injury  in  the  Microsoft  Case?.  69  Geo.  Wash.  L.  Rev. 
829  (2001);  Robert  Lande,  Are  Antitrust  ■'Treble" 
Damages  Really  Single  Damages?.  54  Ohio  St.  L.J. 
115  (1993);  Steven  Salop  &  Lawrence  White, 
Economic  Analysis  of  Private  Antitrust  Litigation. 
74  GEO.  L.J.  1001.  1033-39  (1986);  Walter  Erickson, 
The  Profitability  of  Violating  the  Antitrust  Laws: 
Dissolution  and  Treble  Damages  in  Private 
Antitrust.  5:4  Antitrust  L.  &  Econ.  Rev.  101  (1972); 
Alfred  Parker,  Treble  Damage  Action — A  Financial 
Deterrent  to  Antitrust  Violations?.  16  Antitrust  Bull. 
483  (1971):  compare  Joseph  Gallo  et  al..  Department 
of  Justice  Antitrust  Enforcement,  1955-1997:  An 
Empirical  Study.  17  Rev.  Indus.  Org.  75,  125-27 
(2000).  The  Commission  will  therefore  need  to 
continue  to  evaluate  this  issue  on  a  case-by-case 
basis. 

'<  For  example,  Hearst  presented  the  somewhat 
unusual  case  of  a  consummated  merger  that  had 
passed  through  the  HSR  review  process.  Absent 
FTC  action,  private  plaintiffs  would  have  faced  the 
possibly  discouraging  prospect  of  not  only  having 
to  prove  a  violation  of  section  7  of  the  Clayton  Act 
or  section  2  of  the  Sherman  Act,  but  also,  as  a 
practical  matter,  needing  to  show  a  violation  of  the 
Hart-Scott-Rodino  premerger  notirication  rules  to 
explain  why  the  FTC  took  no  action  with  respect 
to  the  merger. 

'^  Such  a  discrepancy  could  also  be  addressed  by 
the  Department  of  Justice  in  a  criminal  action 
seeking,  among  other  remedies,  the  significant 
penalties  under  the  alternative  fines  provisions  of 
the  Sentencing  Reform  Act.  18  U.S.C.  3571(d). 
When  DOJ  has  initiated  a  crimina)  prosecution, 
however,  under  existing  institutiona)  arrangements 
the  Commission  ordinarily  will  defer  to  DO|  and 
not  bring  a  separate  action  for  monetary  relief. 


cert,  denied,  486  U.S.  1014-15  (1988); 
see  also  FTC  v.  Gem  Merchandising 
Corp.,  87  F.3d  466,  470  (11th  Cir.  1996). 

The  Commission  is  sensitive  to  the 
interest  in  avoiding  duplicative 
recoveries  by  injured  persons  or 
"excessive"  multiple  payments  by 
defendants  for  the  same  injury.  Thus, 
although  a  particular  illegal  practice 
may  give  rise  both  to  monetary  equitable 
remedies  and  to  damages  under  the 
antitrust  laws,  when  an  injured  person 
obtains  damages  sufficient  to  erase  an 
injury,  we  do  not  believe  that  equity 
warrants  restitution  to  that  person.  We 
will  take  pains  to  ensure  that  injured 
persons  who  recover  losses  through 
private  damage  actions  under  the 
Clayton  Act  not  recover  doubly  for  the 
same  losses  via  FTC-obtained 
restitution.  Similarly,  in  cases  involving 
both  disgorgement  and  restitution,  we 
would  apply  any  available  disgorged 
funds  toward  restitution  and  credit  any 
funds  paid  for  restitution  against  the 
amount  of  disgorgement. 

We  do  not,  however,  consider  it 
appropriate  to  offset  a  civil  penalty 
assessment  against  disgorgement  or 
restitution.  As  noted  above, 
disgorgement  is  an  equitable  remedy 
whose  purpose  is  simply  to  remove  the 
unjust  gain  of  the  violator.  Penalties  are 
intended  to  punish  the  violator  and 
reflect  a  different,  additional  calculation 
of  the  amount  that  will  serve  society's 
interest  in  optimal  deterrence, 
retribution,  and  perhaps  other  interests. 
A  penalty  award  would  have  no 
punitive  effect  if  it  were  simply  offset 
against  these  equitable  remedies.  It  is  no 
the  Commission's  intent,  therefore,  to 
allow  its  monetary  relief  proceedings  to 
dilute  the  effectiveness  of  a.civil 
penalty. 

When  the  same  conduct  gives  rise  to 
two  different  causes  of  action,  moreover, 
the  imposition  of  remedies  for  each 
cause  of  action  does  not  necessarily 
mean  the  resulting  sanctions  are 
"excessive."  See  e.g.,  California  v.  ARC 
America  Corp.,  490  U.S.  93  (1989);  Loeb 
Industries,  Inc.  v.  Sumitomo  Corp.,  306 
F.3d  469,  492  (7th  Cir.  2002),  cert, 
denied,  123  S.  Ct.  2247  (2003);  In  Re 
Lorazepam  &■  Clorazepate  Antitrust 
Litigation,  MDL  Dkt.  No.  1290  (D.D.C.) 
(denial  of  motion  to  dismiss,  July  2, 
2001)  Mem.  Order  at  15-16.  Ultimately, 
we  believe  that  courts  considering 
equitable  remedies  have  sufficient 
flexibility  to  craft  orders  to  avoid  unjust 
results."*  We  have  not  yet  encountered 
any  such  complications. 


"•Courts  routinely  allows  "set-offs"  and  credits, 
for  example,  to  avoid  duplicative  payments.  See. 
e.g..  SECv.  First  lersev  Sec,..  Inc..  loi  F.  3d  1450, 
1475  (2d  Cir.  1996),  cert,  denied.  552  U.S.  812 


As  a  procedural  matter,  in  the 
Commission's  two  recent  cases  in  which 
disgorgement  was  approved,  claims 
administration  procedures  were  being 
developed  in  parallel  state  and  private 
litigation.  To  simplify  the  process  and 
avoid  any  appearance  of  duplicative 
payments,  in  each  of  those  cases  the 
funds  recovered  by  the  Commission 
were  combined  with  other  recoveries 
and  a  single  claims  administration 
process  handled  the  administration  of 
all  the  funds.  In  future  cases,  the 
Commission  could  also  consider  the 
suggestion  of  several  commentors  to  set 
up  an  escrow  fund,  to  seek  appointment 
of  a  special  master  or  claims 
administrator  to  determine  the 
appropriate  allocation  of  funds 
collected,  or  to  seek  to  coordinate 
parallel  actions. 

By  direction  of  the  Commision 
Dona!  S.  Clark, 
Secretary. 
[FR  Doc.  03-19722  Filed  8-1-03:  8:45  aih) 

BILUNG  CODE  67SO-01-M 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Notice  of  Intent  To  Extend  an 
Information  Collection 

agency:  Harry  S.  Truman  Scholarship 

Foundation. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Harr>'  S.  TrumanScholarship 
Foundation  [Foundation]  will  publish 
periodic  summaries  of  proposed 
projects. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  the  forms  of  information  technology. 


(1997);  SECv.  Penn  Cent.  Co.,  425  F.  Supp.  593, 
599  (E.D.  Pa.  1976):  see  also  SEC  v.  Texas  Gulf 
Sulphur  Co..  i46F.2(\  1301.  1307  (2d  Cir.) 
(establishing  escrow  fund  to  prevent  "double 
liability"),  cert  denied,-404  U.S.  1005  (1971). 


DATES:  Written  comments  on  this  notice 
must  be  received  by  October  3,  2003  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
fOR  FURTHER  INFORMATION  CONTACT: 
Contact  Louis  H.  Blair,  Executive 
Secretary,  Harry  S.  Truman  Scholarship 
Foundation,  712  Jackson  Place.  NW.. 
Washington,  DC  20006;  telephone  202- 
395-4831;  or  send  e-mail  to 
lblair@truman.gov.  You  also  may  obtain 
a  copy  of  the  data  collection  instrument 
and  instructions  from  Mr.  Blair. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Truman  Scholar 
Payment  Request  Form. 

UMB  Approval  Number.  3200-0005. 

Expiration  Date  of  Approval: 
September  30,  2003. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
collection  for  three  years. 

Proposed  Project:  The  Foundation  has 
been  providing  scholarships  since  1977 
in  compliance  with  Public  Law  93-642. 
This  data  collection  instrument  is  used 
to  collect  essential  information  to  enable 
the  Truman  Scholarship  Foundation  to 
determine  the  amount  of  financial 
support  to  which  each  Truman  Scholar 
is  eligible  and  then  to  make  the 
payment.  A  total  response  rate  of  100% 
was  provided  by  the  315  Truman 
Scholars  who  received  support  in  FY 
2002. 

Estimate  of  Burden:  The  Foundation 
estimates  that,  on  average,  0.5  hours  per 
Scholar  applying  for  funds  will  be 
required  to  complete  the  Payment 
Request  Form,  for  a  total  annual  burden 
of  157.5  hours  for  all  applicants. 

Respondents:  Individuals. 

Estimated  Number  of  Responses:  2l5. 

Estimated  Total  Annual  Burden  on 
Respondents:  157.5  hours. 

Dated:  July  30,  2003. 
Louis  H.  Blair, 

Executive  Secretary. 

[FR  Doc.  03-19777  Filed  8-1-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-59-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
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Budget  (OMB) 
Paperwork  Red 
Chapter  35) 
requests,  cal 
Officer  at  (4d4) 
comments  tc 
Resources  ai  d 
Executive  0<  fice 
Washington, 
395-6974.  W  ritten 
received  wit  lin 
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in  compliance  with  the 
uction  Act(44-U.S.C. 
To  request  a  copy  of  these 
the  jCDC  Reports  Clearance 

498-1210.  Send  written 
CDC,  Desk  Officer,  Human 
Housing  Branch,  New 
Building,  Room  10235, 
DC  20503  or  by  fax  to  (202) 
comments  should  be 
30  days  of  this  notice. 


Proposed  Pniject 

Emergency  Epidemic  Investigations 
(0920-0008)-  -Extension— 
(Epidemioloi  y  Program  Office,  EPO) — 
One  of  the  ol  jectives  of  CDC's  epidemic 
services  is  to  provide  for  the  prevention 
and  control  c  f  epidemics  and  protect  the 
population  fi  om  public  health  crises 
such  as  man  made  or  natural  biological 
disasters  and  chemical  emergencies. 
This  is  carriep  out,  in  part,  by  training 


mvestigators 


capabilities  f  )r  identifying  potential 


problems,  co 


and  recommending  appropriate  actions 
to  protect  the  public's  health.  When 
state,  local,  o  r  foreign  health  authorities 
request  help  n  controlling  an  epidemic 
or  solving  otl  ler  health  problems,  CDC 
dispatches  si  illed  epidemiologists  from 
the  Epidemic  Intelligence  Service  (EIS) 
to  investigate  and  resolve  the  problem. 
Resolving  pu  )lic  health  problems 
rapidly  ensuj  es  costs  effective  health 
care  and  enhi  inces  health  promotion 
and  disease  p  revention.  Annually,  the 
EIS  Program  i  ;oordinates  400  Epidemic 
Assistance  Investigations  (Epi-Aids)  and 
state-based  fi 


;ld  investigations. 


Total  Respond*  fits 


Dated:  July  2B,  2003 
Thomas  A.  Bai  lenfeld 

Acting  Associa  e 
Planning,  and 
Control  and  Prevention 
[FR  Doc.  03-1 

BILLING  CODE  41 


maintaining  laboratory 


lecting  and  analyzing  data, 


Epidemics  are  prevented  and  controlled 
by  mobilizing  and  deploying  CDC  staff, 
primarily  EIS  officers  to  respond  rapidly 
to  disease  outbreaks  and  disaster 
situations.  At  the  request  of  public 
health  officials — at  the  state,  national,  or 
international  level — CDC  provides 
assistance  by  participating  in 
epidemiologic  field  investigations. 

The  purpose  of  the  Emergency 
Epidemic  Investigation  surveillance  is 
to  collect  data  on  the  conditions 
surrounding  and  preceding  the  onset  of 
a  problem.  The  data  must  be  collected 
in  a  timely  fashion  so  that  information 
can  be  used  to  develop  prevention  and 
control  techniques,  to  interrupt  disease 
transmission  and  to  help  identify  the 
cause  of  an  outbreak.  Since  the  events 
necessitating  the  collections  of 
information  are  of  an  emergency  nature, 
most  data  collection  is  done  by  direct 
interview  or  written  questionnaire  and 
are  one-time  efforts  related  to  a  specific 
outbreak  or  circumstance.  If  during  the 
emergency  investigation,  the  need  for 
further  study  is  recognized,  a  project  is 
designed  and  separate  OMB  clearance  is 
required.  Interviews  are  conducted  to  be 
as  unobtrusive  as  possible  and  only  the 
minimal  information  necessary  is 
collected.  The  Emergency  Epidemic 
Investigations  is  the  principal  soxnrce  of 
data  on  outbreaks  of  infectious  and 
noninfectious  diseases,  injuries, 
nutrition,  environmental  health  and 
occupational  problems. 

Each  investigation  does  contribute  to 
the  general  knowledge  about  a 
particular  type  of  problem  or 


emergency,  so  that  data  collections  are 
designed  taking  into  account  similar 
situations  in  the  past.  Some 
questionnaires  have  been  standardized, 
such  as  investigations  of  outbreaks 
aboard  aircraft  or  cruise  vessels. 

The  Emergency  Epidemic 
Investigations  provides  a  range  of  data 
on  the  characteristics  of  outbreaks  and 
those  affected  by  them.  Data  collected 
include  demographic  characteristics, 
exposiue  to  the  causative  agent(s), 
transmission  patterns  and  severity  of  the 
outbreak  on  the  affected  population. 
These  data,  together  with  trend  data^ 
may  be  used  to  monitor  the  effects  of 
change  in  the  health  care  system, 
plaiming  of  health  services,  improving 
the  availability  of  medical  services  and 
assessing  the  health  status  of  the 
population. 

Users  of  the  Emergency  Epidemic 
Investigations  data  include,  but  are  not 
limited  to  EIS  Officers  in  investigating 
the  patterns  of  disease  or  injury, 
investigating  the  level  of  risky 
behaviors,  identifying  the  causative 
agent  and  identifying  the  transmission 
of  the  condition  and  the  impact  of 
interventions. 

It  is  difficult  to  predict  the  number  of 
epidemic  investigations  which  might 
occur  in  any  given  year.  The  previous 
three  years'  experience  shows  an 
annualized  burden  of  3,000  hours  and 
respondent  total  of  12,000.  For  this 
clearance,  we  are  requesting  3,750  total 
burden  hours.  This  is  due  to  the 
increase  in  the  number  of  investigations 
performed  over  the  past  two  years. 


Respondents 


Number  of 
respondents 


15,000 


Number  of 
responses/re- 
spondent 


1 


Avg.  burden 

per  response 

(in  hrs.) 


15/60 


Director  for  Policy, 
i  Valuation,  Centers  for  Disease 
(CDC). 
Filed  8-1-03;  8:45  am) 

(3-18-P 


S585 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-55-O3] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 


comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project 

Congenital  Syphilis  (CS)  Case 
Investigation  cind  Report  Form  (OMB 
Control  No.  0920-0128}— Revision- 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
CDC  proposes  to  continue  data 
collection  for  congenital  syphilis  case 
investigations  under  the  "Congenital 
Syphilis  Case  Investigation  and  Report 
Form"  (CDC73.126  REV  11-98);  this 
form  is  currently  approved  under  OMB 
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No.  0920-0128.  This  request  is  for  a  3- 
year  extension  of  clearance.  Reducing 
congenital  syphilis  is  a  national 
objective  in  the  DHHS  Report  entitled 
Healthy  People  2010  (Vol  I  and  II). 
Objective  25-9  of  this  document  states 
the  goal:  "Reduce  congenital  syphilis  to 
1  new  case  per  100,000  live  births".  In 
order  to  meet  this  national  objective,  an 


effective  surveillance  system  for 
congenital  syphilis  must  be  continued 
to  monitor  current  levels  of  disease  and 
progress  towards  the  year  2010 
objective.  This  data  will  also  be  used  to 
develop  intervention  strategies  and  to 
evaluate  ongoing  control  efforts. 

Respondent  biu-den  is  approximately 
15  minutes  per  reported  case.  The 


estimated  annual  number  of  cases 
expected  to  be  reported  using  the 
current  case  definition  is  500  or  less. 
Therefore,  the  total  number  of  hours  for 
congenital  syphilis  reporting  required 
will  be  approximately  130  hours  per 
year. 


Respondents 


Number  of 
respondents 


Number  of  re- 
sponses/re- 
spondent 


State/Local  Health  Departments 


65 


8 


Average  bur- 
den/response 
(in  hours) 


15/60 


Dated:  July  29,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  03-19686  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and   ' 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Minority 
Human  Immunodeficiency  Virus/ 
Acquired  Immunodeficiency  Syndrome 
(HIV/AIDS)  Research  Initiative  To  Build 
Capacity  in  Black  and  Hispanic 
Communities  and  Among  Researchers 
Who  Conduct  HIV/AIDS  Epidemiologic 
and  Prevention  Research  in  These 
Communities,  Program  Announcement 
Number  03097 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Minority  Human 
Immunodeficiency  Virus/ Acquired 
Immunodeficiency  Syndrome  (HIV/ 
AIDS)  Research  Initiative  to  Build 
Capacity  in  Black  and  Hispanic 
Communities  and  Among  Researchers 
Who  Conduct  HIV/ AIDS  Epidemiologic 
and  Prevention  Research  in  these 
Communities,  Program  Announcement 
Number  03097. 

Times  and  Dates:  8:30  a.m.-9  a.m., 
August  18,  2003  (Open).  9  a.m. -5  p.m., 
August  18,  2003  (Closed).  8:30  a.m.-5 
p.m.,  August  19,  2003  (Closed). 

Place:  The  Westin  Hotel  at  Perimeter, 
7  Concourse  Parkway,  Atlanta,  GA 
30328,  Telephone  770.395.3900. 


Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  Section 
552b(c)  (4)  and  (6),  Title  5  U.S.C,  and 
the  Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement 
Number  03097. 

Note:  Due  to  program  oversight,  this 
Federal  Register  Notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting.  ^ 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Wolfe,  Prevention  Support  Office, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  CDC,  1600  Clifton  Road, 
NE.,  MS-E07,  Atlanta,  GA  30333, 
Telephone  404.639.8531. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  July  30,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  03-19829  Filed  7-31-03;  11:41  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-255,  CMS-R- 
199] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Municipal 
Health  Services  Cost  Report  Form  and 
supporting  Regulations  42  CFR 
405.2470:  Form  No.:  CMS-255  (OMB# 
0938-0155);  Use:The  Municipal  Health 
Services  Program  Cost  Report  (CMS  255) 
is  used  by  the  participating  clinics  to 
report  costs  for  health  care  services 
rendered  to  Medicare  beneficiaries.  It  is 


s 
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also  used  to 

evaluate  the 

Annually 

institutions; 

14;  Total  Ainual 

Annual  Hou  rs 
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gather  data  to  properly 
demonstration;  Frequency: 
/{ffected  Public:  Not-for-profit 
Number  of  Respondents: 
Responses:  14;  Total 
476. 


2.  Type  o)  Information  Collection 
Request:  Exl  ension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid  Report 
on  Payables  and  Receivables;  Form  No.: 
CMS-R-19g  {OMB#  0938-0697);  Use: 
The  Chief  Fi  nancial  Officers  Act  of  1990 
requires  gov  jrnment  agencies  to 
produce  auc  itable  financial  statements. 
This  form  w  11  collect  accounting  data 
from  the  Sta  es  on  Payables  and 
Receivables;  Frequency:  Aimually; 
Affected  Put  lie:  State,  Local  or  Tribal 
Government  Number  of  Respondents: 
57;  Total  Annual  Responses:  57;  Total 
Annual  Hoi^s:  342. 

To  obtain 
statement 

proposed  paperwork 
referenced 
Site  address 
regulations/ hra/ default 
your  request 
phone  num 
document  i 


and 


hsr. 


e  1 


da^ 


id  3 
Paperwork®!  :nis 
Reports 
1326.  Writt 
recommend^ 
information 
within  60 
the  CMS 
designated  a 
CMS,  Office 
Regulator\' 
Regulations 
Issuances, 
Room:  C5- 
Boulevard 
1850. 


le^u 


ai  -s 


:opies  of  the  supporting 
any  related  forms  for  the 
collections 
at)ove,  access  CMS's  Web 
at  http://cms.hhs.gov/ 

asp,  or  e-mail 
including  your  address, 

OMB  number,  and  CMS 
ntifier,  to 

hhs.gov,  or  call  the 
Clearance  Office  on  (410)  786- 
comments  and 
ions  for  the  proposed 
;ollections  must  be  mailed 
s  of  this  notice  directly  to 
Papjerwork  Clearance  Officer 
the  following  address: 
jf  Strategic  Operations  and 
/^fairs,  Division  of 
evelopment  and 
Attention:  Dawn  Willinghan, 
1*^-03,  7500  Security 

imore,  Maryland  21244- 


Balti 


8,  2003. 


/?<  port. 


Dated:  July 

|uiie  Brown, 

Acting  CMS 
Division  ofRi 
Issuances,  Off 
Strategic  Affi 

|FR  Doc.  03-1*698  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-643,  CMS-668B, 
CMS-10067] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1 .  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  request;  Title  of  Information 
Collection:  Hospice  Siu^vey  and 
Deficiencies  Report  Form  and 
Supporting  Regulations  at  42  CFR  part 
488.26  and  4442.30;  Form  No.:  CMS- 
643  (OMB#  0938-0379);  Use:  In  order  to 
participate  in  the  Medicare  program,  a 
hospice  must  meet  certain  Federal 
health  and  safety  conditions  of 
participation.  This  form  will  be  used  by 
State  surveyors  to  record  data  about  a 
hospice's  compliance  with  these 
conditions  of  participation  in  order  to 
initiate  the  certification  or 
recertification  process;  Frequency:  On 
occasion;  Affected  Public:  Not-for-profit 
institutions,  Business  or  other  for-profit; 
Number  of  Respondents:  2,339;  7o(ay 
Annual  Responses:  475;  Total  Annual 
Hours:  238. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Post  Laboratory 
Survey  Questionnaire — Laboratory,  and 
Supporting  Regulations  in  42  CFR 
493.1771,  493.1773,  and  493.1777;  Form 


No.:  CMS-668B  (OMB#  0938-0653); 
Use:  To  provide  an  opportunity  and  a 
mechanism  for  CLIA  laboratories 
surveyed  by  CMS  or  CMS'  agent  to 
express  their  satisfaction  and  concerns 
about  the  CLIA  survey  process; 
Frequency:  Biennially;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  22,500;  Total  Annual 
Responses:  11,250;  Total  Annual  Hours: 
2,813. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Pharmacy  Plus 
Template  for  Low  Income  Seniors  under 
Medicaid;  Form  No.:  CMS-10067 
(OMB#  0938-0889);  Use:  The  template 
for  the  Pharmacy  Plus  program  for  low 
income  seniors  under  Medicaid  will 
enable  states  to  apply,  via  a  standard 
format,  to  provide  a  drug  benefit  to 
elderly  recipients;  use  of  this  format 
will  expedite  the  process  of  obtaining 
CMS  review  and  approval  of  an 
application;  Frequency:  Other:  3  years 
after  initial  submission  for  the  1915  (c) 
waiver;  5  years  after  initial  submission 
for  the  1115  demonstration;  Affected 
Public:  State  Government;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  25;  Total  Annual  Hours: 
115. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/ pra/ default. asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  July  28,  2003. 
Julie  Brown, 

Acting,  Paperwork  Reduction  Act  Team 
leader,  CMS  Reports  Clearance  Officer.  Office 
of  Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 
[FR  Doc.  03-19699  Filed  8-1-03;  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003P-0313] 

Canned  Tuna  Deviating  From  Identity 
Standard;  Temporary  Permit  for  Market 
Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Bumble  Bee  Seafoods,  Inc.,  to  market 
test  a  product  designated  as  "Bumble 
Bee  Chunk  Light  Tuna  'Touch  of 
Lemon'  in  water,  with  natural  lemon 
flavor"  that  deviates  from  the  U.S. 
standard  of  identity  for  canned  tuna. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consumer  acceptance  of  the  product, 
identify  mass  production  problems,  and 
assess  commercial  feasibility. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  Novemeber  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  McCollum,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-820),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301^36-2371. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  issued  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA 
is  giving  notice  that  a  temporary  permit 
has  been  issued  to  Bumble  Bee 
Seafoods,  Inc.,  P.O.  Box  85362,  9655 
Granite  Ridge  Dr.,  suite  100,  San  Diego, 
CA  92123- 

The  permit  covers  limited  interstate 
marketing  tests  of  products  identified  as 
"Bumble  Bee  Chimk  Light  Tuna  'Touch 
of  Lemon'  in  water,  with  natural  lemon 
flavor"  that  deviate  from  the  U.S. 
standard  of  identity  for  canned  tuna  (21 
CFR  161.190)  in  that  lemon  juice  and 
lemon  oil  will  be  used  as  flavoring 
ingredients  instead  of  lemon  oil  and 
citric  acid.  Also,  the  product  will  be 
labeled  "in  water,  with  natural  lemon 
flavor"  rather  than  "lemon  flavored 
chunk  light  tuna."  In  all  other  respects, 
the  test  product  will  conform  to  the 
standard  for  cemned  tuna.  The  purpose 
of  this  permit  is  to  test  the  product 
throughout  the  United  States. 


This  permit  provides  for  the 
temporary  marketing  of  approximately 
20,000  tons  (20,321,200  kilograms)  of 
product  packaged  in  1.9  million  cases. 
The  test  product  will  be  manufactured 
by  Bumble  Bee  Seafoods,  Inc.,  13100 
Arctic  Circle,  Santa  Fe  Springs,  CA 
90670;  and  at  Bumble  Bee  International, 
Inc.,  Malecon  Industrial  Zone,  Jose 
Gonzalez  Clemente  Ave.,  Rd.  341  Km 
4.5,  Mayaguez,  PR  00680.  The  product 
will  be  distributed  throughout  the 
United  States. 

The  information  panel  of  the  labels 
will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9.  Each  of 
the  ingredients  used  in  the  food  must  be 
declared  on  the  labels  as  required  by  the 
applicable  sections  of  21  CFT?  part  101. 
This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  November  3,  2003. 

Dated:  July  21.  2003. 
Christine  Taylor, 

Director.  Office  of  Nutritional  Products. 
lAjbeling  and  Dietary  Supplements,  Center  for 
Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  03-19658  Filed  8-1-03;  8:45  am] 

BILUNG.  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Peripheral  and 
Central  Nervous  System  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time;  The  meeting  will  be 
held  on  September  24  and  25,  2003, 
from  8  a.m.  to  5  p.m. 

Location;  Holiday  Inn,  Versailles 
Ballrooms,  8120  Wisconsin  Ave., 
Bethesda  MD,  301-652-2000. 

Contact  Person;  Anuja  Patel,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Laiie,  rm.  1093)  Rockville, 


MD  20857,  301-827-7001,  FAX:  301- 
827-6776,  ore-mail: 
patelA@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12543. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  September  24.  2003.  the 
committee  will  discuss  new  drug 
application  (NDA)  21-487,  memantine 
hydrochloride.  Forest  Laboratories,  Inc., 
indicated  for  the  treatment  of  moderate 
to  severe  dementia  of  the  Alzheimer's 
type.  On  September  25,  2003,  the 
committee  will  discuss  NDA  20-717, 
Provigil  (modafinil)  Tablets,  Cephalon, 
Inc.,  indicated  for  use  to  improve 
wakefulness  in  patients  with  excessive 
sleepiness  associated  with  disorders  of 
sleep  and  wakefulness. 

Procedure;  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  15,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  both  days.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify' the 
contact  person  before  September  15, 
2003,  and  submit  a  brief  statement  of 
the  general  natiu-e  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Angle 
Whitacre  at  301-827-7001  at  least  7 
days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  July  25,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  03-19657  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 


Pursuant 
Federal  Adv|i 
amended  (5 
is  hereby 
meeting 

The 
public  in  ac 
provisions 
552b(c)(4) 
as  amended 
the  discussii  )ns 
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Name  of 
Institute  Init 
G — Education 

Date:  Octobfe 

Time:  8  a 

Agenda:  To 
applications. 

Place:  Hoi 
Wisconsin  Av^n 
20007.      . 

Contact  Perion 
Scientific  Rev 
Training  Revi 
Extramural 
Institute,  6116 
8111.  Bethesdi 
mckennai@mc 


Committee:  National  Cancer 

Review  Group.  Subcommittee 


A(t 


(Catalogue  of 
Program  Nos. 
93.393,  Cance 
Research;  93 
Diagnosis 
Treatment 
Research;  93. 
93.398.  Cancel 
Cancer  Contro 
HHS) 

Dated:  |uly 
La  Verne  Y 

Director,  Offii 
Committee 
[FR  Doc.  03-1 

BHJJNG  CODE 


Stii 


ic  ; 


r  21-23,  2003. 
to  5  p.m. 
review  and  evaluate  grant 


Inn  Georgetown.  2101 
ue,  NW.,  Washington,  DC 


Ilda  M.  McKenna.  PhD, 
ew  Administrator,  Research 
i^w  Branch.  Division  of 
ivities.  National  Cancer 
Executive  Boulevard  Room 
MD  20892. 301-49&-7841, 
il.nih.gov. 

1  'ederal  Domestic  Assistance 
)3.392,  Cancer  Construction; 
Cause  and  Prevention 
3|94,  Cancer  Detection  and 
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Po  icy. 

1767  Filed  8-1-03;  8:45  am] 

4110-01-M 


DEPARTMEIIT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  lAeeting 


Pursuant  ti  i 
Federal  Advi  sory 


section  10(d)  of  the 
Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{cK4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel,  Cranberry. 

Date:  September  11-12.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Carol  Pontzer,  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Complementary  and  Alternative 
Medicine.  6707  Democracy  Blvd.,  Bethesda. 
MD  20892. 

Dated:  July  29,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19771  Filed  8-1-03;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Research  Resources 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 


personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Research  Resources  Council. 

Date:  September  lO-ll,  2003. 

Open:  September  10,  2003,  8:30  a.m.  to  6 
p.m. 

Agenda:  Updating  NCRR's  Strategic  Plans. 

P/oce;  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Open:  September  11,  2003,  8:30  a.m.  to 
12:30  p.m. 

Agenda:  Updating  NCRR's  Strategic  Plans. 

P/oce:  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Closed:  September  11,  2003,  12:30  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

Contact  Person:  Louise  E.  Ramm,  Phd, 
Deputy  Director,  National  Center  for 
Research  Resources,  National  Institutes  of 
Health,  Building  31,  Room  3B11,  Bethesda, 
MD  20892,  301-496-6023. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.ncnr.nib.gov/newspub/minutes.btm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93.306.  93.333,  National  Institutes  of  Health, 
HHS) 

Dated:  July  29,  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19772  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  414(H>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning   . 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Research  Infrastructure. 

Date:  August  6,  2003. 

Time:  3  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Democracy  Plaza,  Office  of 
Review,  6701  Democracy  Blvd..  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Angus,  Ph.D., 
Health  Scientist  Administrator.  Division  of 
Research  Infrastructure,  National  Center  for 
Research  Resources,  National  Institutes  of 
Health,  6701  Democracy  Blvd.,  MSC  4874, 
Room  926,  Bethesda,  MD  20892-4874,  301- 
451—4217,  angusn'@mail. nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93."389,  Research  Infrastructure. 
93.306.  93.333,  National  Institutes  of  Health. 
HHS) 

Dated:  July  29.  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-19773  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individucds  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  , 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Comparative  Medicine.  , 


Date:  September  3-4,  2003. 

Time:  September  3,  2003,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hillsboro  Courtyard  by  Marriott, 
3050  Stucki  Place,  Hillsboro,  OR  97124. 

Contact  Person:  Carol  Lambert,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institute  of  Health,  6701 
Democracy  Boulevard,  1  Democracy  Plaza, 
Room  1076.  Bethesda,  MD  20892-4874,  (301) 
435-0814,  lambert@mail.nib.gov. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date:  October  6.  2003-8,  2004. 

Open:  October  6.  2003.  8  a.m.  to  9  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Double  Tree  Rockville*  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Closed:  October  6,  2003,  9  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  D.G.  Patel,  PhD,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  National  Center  For  Research 
Resources,  Office  of  Review,  6701 
Democracv,  Room  1070,  MSC-4874, 
Bethesda,  MD  20892.  301-^35-0824. 
pateldg@mail.nib  .gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group. 
Clinical  Research  Review  Committee. 

Date:  October  8-9.  2003. 

Open:  October  8.  2003,  8  a.m.  to  8:30  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Closed:  October  8,  2003,  8:30  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  Sheryl  K.  Brining,  PhD, 
Acting  Director,  Office  of  Review.  National 
Center  for  Research  Resources.  National 
Institutes  of  Health,  6701  Democracy 
Boulevard,  1  Democracy  Plaza,  Room  1074, 
Bethesda.  MD  20892^874,  301-435-0809, 
sb44k@nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Biomedical  Research  Technology. 

Date:  October  15-16,  2003. 

Time:  October  15.  2003,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Bo  Hong.  PhD.  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health,  One  Democracy 
Plaza,  6701  Democracy  Blvd.,  Room  1078, 
Bethesda,  MD  20892-7965,  (301)  435-0813, 
bongb@mail.nih.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology:  93.389,  Research  Infrastructure, 
93.306.  93.333,  National  Institutes  of  Health, 
HHS) 

Dated:  July  22,  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-19774  Filed  8-1-03;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Career  Enhancement 
Award  for  Stem  Cell  Research. 

Date:  August  27,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard.  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  John  F.  Connaughton,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  757.  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (301)  594- 
7797,  connaugbtonj@extm.niddk.nib.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS) 
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Dated:  July  2B.  2003 
LaVerae  Y.  Str  ngfield 

Director.  Office 
-  Committee  Poll  cy. 
[FR  Doc.  a3-ig|760 
nUMG  CODE  4l4>-01-U 
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of  Federal  Advisory 

Filed  8-1-03:  8:45  am] 


DEPARTMEWr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 


Pursuant  to 
Federal 
amended  (5  U 
is  hereby  give:  i 
meeting. 

The  meetinj 
public  in 
provisions  set 
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the  discuss 
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property  such 
and  personal 
individuals 
proposals, 
would 
invasion  of 
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Dated:  July  25 
LaVerae  Y 

Director,  Office 
Committee  Polic\ 
IFR  Doc.  03-197(  1 
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Fe4eral  Domestic  Assistance 
Drug  Abuse  Scientist 
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Av  ards,  and  Research  Scientist 
Drug  Abuse  National 
Awards  for  Research 
Drug  Abuse  Research 
Institutes  of  Health,  HHS) 


nal: 


Strin  'field, 

q  'Federal  Advisory 

Filed  8-1-03;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Review  of  K08  and  R21 
Application. 

Date:  July  28,  2003. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard.  Suite 
409,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health,  Suite  409.  6000 
Executive  Boulevard.  Bethesda,  MD  20892- 
7003,301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  AA-1  Conflict  Special 
Emphasis  Panel. 

Date:  August  7,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Wilco 
Building,  6000  Executive  Boulevard,  Suite 
409,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD.  Scientific  Review  Administrator, 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd,  Suite  409,  Bethesda,  MD 
20892-7003  (301) 443-2926 
skandasa@mail.niyh.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dofe;  August  29,  2003. 

Time:  1  p.m.  to  3  p.m.  ' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Eugene  G.  Hayunga,  PhD, 
Chief  Extramural  Project  Review  Branch, 
OSA.  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  National  Institutes  of 
Health.  Wilco  Building,  Suite  409,  6000 
Executive  Boulevard,  MSC  7003,  Bethesda, 
MD  20892-7003,  301-443-2860; 
ehayunga@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians,  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training,  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health,  HHS) 

Dated:  July  25.  2003. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-19762  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  Clinical  Trial  ROl 
Application. 

Date:  August  23,  2003. 

Time:  2  p.m.  to  3  p.m. 

A^nda:  To  review  and  evaluate  grant 
applications. 

Place;  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
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Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Richard  D.  Crosland,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd,  Suite  3208, 
MSC  9529.  Bethesda,  MD  20892-9529,  301- 
594-0635. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  July  29,  2003. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-19764  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Nursing  Research  Special  Emphasis 
Panel,  May  14,  2003, 10  a.m.  to  May  14, 
2003, 12  p.m.  National  Institute  of 
Nursing  Research,  6701  Democracy 
Plaza,  Bethesda,  MD  20817  which  was 
published  in  the  Federal  Register  on 
May  15,  2003,  FR  68.  Pg  26324. 

The  meeting  will  be  held  on  July  24, 
2003  at  1  p.m.  to  2  p.m.  The  meeting  is 
closed  to  the  public. 

Dated:  July  29,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-19766  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  infoimation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  institute  of 
Mental  Health  Special  Emphasis  Panel, 
Ancillary  Studies  to  NIMH  Multi-Site 
Clinical  Trials. 

Dofe;  August  4,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216, 
hhaigler@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  July  29,  2003. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19768  Filed  8-1-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
■public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  "Research  Program  Project: 
Biodefense  and  Emerging  Infectious 
Diseases". 

Date:  September  4,  2003. 

Time:  2:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700.  6700B  Rockledge  Drive, 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Gregory  P.  Jarosik,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  6700B  Rockledge  Drive. 
MSC-7616,  Bethesda.  MD  20892.  301-496- 
2550,  gjarosik@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  July  29,  2003. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-19769  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Unsolicited  Program  Project 
Application. 

Date:  August  26.  2003. 

Time:  11  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health/NIAID, 
6700B  Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Priti  Mehrotra,  PhD. 
Scientific  Review  Administrator.  Division  of 
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E3ctraniural  Ac  ivities.  National  Institute  of 
Allergy  and  Infectious  Diseases,  National 
Institutes  of  Health.  6700-B  Rockledge  Drive, 
Room  2100,  Bathesda.  MD  20892-7616,  301- 
435-9369,  p/n  158fc@nj7j.gov. 

(Catalogue  of  F  Bderal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  ajid  Infectious  Diseases 
Research,  Natianal  Institutes  of  Health,  HHS) 

Dated:  July  ZB,  2003. 
LaVerne  Y.  Strtngfield.  4 

Director,  Offica  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-19^70  Filed  8-1-03;  8:45  am] 

aUJNG  COOE  414D-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUIIAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advi^ry  Committee  Act,  as 
amended  (5  U|.S.C.  Appendix  2],  notice 
is  hereby  givep  of  meetings  of  the  Board 
of  Regents  of  ijhe  National  Library  of 
Medicine. 

The  meetings  will  be  open  to  the 
public  as  indicted  below,  with 
attendance  liitited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  inteipretation  or  other 
reasonable  acqommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  ^e  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions'set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  Tlie  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constit\|te  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o, 
the  National 
Programs  SubcoJnmittee 

Date:  Septemh  er 

'Time:  4  p.m. 

Agenda:  To 
applications. 

Place:  Nationa 
Building  38A,  HpCC 
Pike,  Bethesda 

Contact  Persoi  1 
Director,  Natione  1 
National  Institutes 
Bldg.  38,  Room 


tfComt  nittee:  Board  of  Regents  of 
Lib  •ary  of  Medicine,  Extramural 


til 


re  new 


MD; 


8,  2003. 
6  p.m. 

and  evaluate  grant 


Institutes  of  Health. 

B1N30,  8600  Rockville 
20892. 
Donald  A.B.  Lindberg,  MD, 
Library  of  Medicine, 
ofHealth.PHS,  DHHS, 
7B.  Bethesda,  MD  20894. 
Name  of  Comikittee:  Board  of  Regents  of 
the  National  Libi  ary  of  Medicine. 


2E17 


Subcommittee  on  Outreach  and  Public 
Information. 
Date:  September  9,  2003. 
Open:  7:30  a.m.  to  8:45  a.m. 
Agenda:  Outreach  Activities  for  the 
National  Library  of  Medicine. 

Place:  National  Institutes  of  Health, 
Building  38,  Conference  Room  B,  8600 
Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Donald  A.Bi  Lindberg,  MD, 
Director,  National  Library  of  Medicine, 
,    National  Institutes  of  Health,  PHS,  DHHS, 
Bldg.  38,  Room  2E17B,  Bethesda,  MD  20894. 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine. 
Date:  September  9-10,  2003. 
Open:  September  9,  2003,  9  a.m.  to  4:30 
p.m. 

Agenda:  Administrative  Reports  and 
Program  Discussion. 

Place:  National  Institutes  of  Health, 
Building  38,  Board  Room,  2E17,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Closed:  September  9,  2003,  4:30  p.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  38,  Board  Room,  2E17,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Open:  September  10,  2003.  9  a.m.  to  12 
p.m. 

Agenda:  Administrative  Reports  and 
Program  Discussion. 

P/oce:  National  Institutes  of  Health, 
Building  38,  Board  Room,  2E17,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Contact  Person:  Donald  A.B.  Lindberg,  MD, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health,  PHS,  DHHS, 
Bldg.  38,  Room  2E17B,  Bethesda,  MD  20894. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page: 
www.nlm.nih.gov/od/bor/bor.html.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  July  25,  2003. 

La  Verne  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-19763  Filed  8-1-03;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  secitons 
552b(c)(4)  and  552b(c)(6},  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Immunology — Autoimmunity  and  Innate 
Immunity. 

Date.  July  31.2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Samuel  C.  Edwards,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1152,  edwardss@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committed:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  MCHA 
(2). 

Date.  July  31,2003. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Lees,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
2684,  leesro@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Autoimmunity  Innate  and  Adaptive  Immune 
Responses. 

Date:  August  1,  2003. 

Time:  1  p.m.  to  4  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Samuel  C.  Edwards.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4200, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1152,  edwardss@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  B  Cell 
Epitope  Mapping  of  Pathogens. 

Date:  August  4,  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Joanna  M.  Pyper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3198. 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 

1151,  pyperj@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Mammalian 
Double-Strand  Break  and  Recombinational 
Repair. 

Date:  August  5,  200a. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda.  MD  20892.  (301)  435- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Molecular 
Immunology — Class  Switch  Recombination. 

Dafe:  August  7.  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  .MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Samuel  C.  Edwards,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4200. 
MSC  7812.  Bethesda.  MD  20892.  (.301)  435- 

1152,  edwardss@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Drug 
Development. 

Date:  August  7,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Healh,  6701  Rockledge  Drive,  Room  6206, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Escherichia 
coli  Chemotaxis. 

Date:  August  8.  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.  , 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Melody  Mills,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive  MSC  7808. 
Room  3206,  Bethesda,  MD  20892,  301-435- 
0903. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research.  93.306.  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  July  29.  2003. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-19705  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-15778] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Numbers: 
1625-0023  (Formerly  2115-0092), 
1625-0017  (Formerly  2115-0056), 
1625-0044  (Formerly  2115-0542)  and 
1625-0008  (Formerly  2115-0017) 

agency:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 


Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  four 
Information  Collection  Requests  (ICRs). 
The  ICRs  comprise  Barge  Fleeting 
Facility  Records,  Various  International' 
Agreement  Safety  Certificates  and 
Documents,  and  Outer  Continental  Shelf 
(GCS)  Activities— Title  33  CFR 
Subchapter  N  and  Regattas  and  Marine 
Parades.  Before  submitting  the  ICRs  to 
OMB,  the  Coast  Guard  is  inviting 
comments  on  them  as  described  below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  3,  2003. 

ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-15778) 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation  (DOT),  room  PL-^01, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

(5)  Electronically  through  Federal 
eRule  Portal:  http:// 
www.regulations.gov. 

The  Facility  maintains  the  public 
docket  for  this  Notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
Notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL— 401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  {G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information  ■ 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Dorothy 
Beard,  Chief,  Documentary  Services 
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Division,  DC  T.  202-366-5149,  for 
questions  on|  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 


: encoui  age 
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We 
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comments 
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without  c 
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information 
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zhai  ge 
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C  allection  Requests 

;e  Fleeting  Facility 


OMB  Control  Number:  1625-0023. 
Summary:  This  collection  of 
information  requires  the  person-in- 
charge  of  a  barge  fleeting  facility  to  keep 
records  of  twice  daily  inspections  of 
barge  moorings  and  movements  of 
barges  and  hazardous  cargo  in  and  out 
of  the  facility. 

Need;  33  CFR  165.803  requirements 
are  intended  to  prevent  barges  from 
breaking  away  from  a  fleeting  facility 
and  drifting  downstream  out  of  control 
in  the  congested  Lower  Mississippi 
River  waterway  system. 

Respondents:  Operators  of  barge 
fleeting  facilities. 
Frequency:  Daily. 
Burden:  The  estimated  burden  is 
32,092  hours  a  year. 

2.  Title:  Various  International 
Agreement  Safetj'  Certificates  and 
Documents. 

OMB  Control  Number:  1625-0017. 
Summary:  Eleven  forms  were  created 
due  to  the  adoption  of  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974  (SOLAS).  The  11  forms  are 
evidence  of  compliance  with  this 
convention  for  U.S.  vessels  on 
international  voyages.  Without  the 
proper  certificates  or  documents,  a  U.S. 
vessel  could  be  detained  in  foreign 
ports. 

Need:  SOLAS  applies  to  all 
mechanically  propelled  cargo  vessels  of 
500  or  more  gross  tons  (GT),  and  to  all 
mechanically  propelled  passenger 
vessels  carrying  more  than  12 
passengers  that  engage  in  international 
voyages.  SOLAS  and  title  46  CFR  2.01- 
25  list  certificates  and  documents  that 
may  be  issued  to  vessels. 

Respondents:  Owners  and  operators 
of  vessels. 
Frequency:  On  occasion. 
Burden:  The  estimated  burden  is  16 
hours  a  year. 

3.  Title:  Outer  Continental  Shelf 
(OCS)  Activities— Title  33  CFR 
Subchapter  N. 

OMB  Control  Number:  1625-0044. 

Summary:  The  Outer  Continental 
Shelf  Lands  Act,  as  amended,  authorizes 
the  Coast  Guard  to  promulgate  and 
enforce  regulations  promoting  the  safety 
of  life  and  property  on  OCS  facilities. 
Title  33  Subchapter  N  promulgate  the 
regulations. 

Need:  The  information  is  needed  to 
ensure  compliance  with  the  safety 
regulations  related  to  OCS  activities. 
The  regulations  include  reporting  and 
recordkeeping  requirements  for  annual 
inspections  of  fixed  OCS  facilities, 
employee  citizenship  records,  station 
bills,  and  emergency  evacuation  plans. 

Respondents:  Operators  of  facilities 
and  vessels  engaged  in  activities  on  the 
OCS. 


Frequency:  On  occasion. 
Burden:  The  estimated  burden  is 
5,767  hours  a  year. 

4.  Title:  Regattas  and  Marine  Parades. 
OMB  Control  Number:  1625-0008. 
Summary:  Title  46  U.S.C.  1233 
authorizes  the  Coast  Guard  to  issue 
regulations  to  promote  the  safety  of  life 
on  navigable  waters  during  regattas  or 
marine  parades.  Title  33  CFR  100.15 
promulgate  the  regulations  for  providing 
needed  information  for  permitting 
regattas  and  marine  parades  to  the  Coast 
Guard. 

Need:  The  Coast  Guard  needs  to 
determine  whether  a  marine  event  may 
present  a  substantial  threat  to  the  safety 
of  human  life  on  navigable  waters  and 
which  measures  are  needed  to  ensure 
the  safety  of  life  during  the  events.  The 
requirement  for  sponsors  of  these  events 
to  provide  specific  information  on  their 
events  is  an  efficient  means  for  the 
Coast  Guard  to  learn  of  the  events  and 
to  address  environmental  impacts  of 
events  requiring  permits. 

Respondents:  Sponsors  of  marine 
events. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
3,000  hours  a  year. 

Dated:  July  29.  2003. 
ClifTord  I.  Pearson, 

Director  of  Information  and  Technology. 
|FR  Doc.  03-19749  Filed  8-1-03;  8:45  ami 

BILUNQ  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15779] 

Towing  Safety  Advisory  Committee 
and  National  Boating  Safety  Advisory 
Council 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commercial/Recreational 
Boating  Interface  Working  Group  of  the 
Towing  Safety  Advisory'  Committee 
(TSAC)  will  meet  with  representatives 
of  the  National  Boating  Safety  Advisory 
Council  to  discuss  issues  relating  to 
towboat/barge  and  recreational  boat 
navigation  lights  and  communications. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  Working  Group  will  meet  on 
Tuesday,  August  19,  2003,  from  9  a.m. 
to  3  p.m.  The  meeting  may  close  early 
if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  August  15,  2003. 
Requests  to  have  a  copy  of  your  material 
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distributed  to  each  member  of  the 
Working  Group  should  reach  the  Coast 
Guard  on  or  before  August  8,  2003. 

ADDRESSES:  The  Working  Group  will 
meet  in  room  1303,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC.  Send  written  material 
and  requests  to  make  oral  presentations 
to  Mr.  Gerald  Miante,  Commandant  (G- 
MSO-l),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  and  related  documents  are 
available  on  the  Internet  at  http:// 
dms.dot.gov  under  the  docket  number 
USCG-2003-15779. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Miante,  Assistant  Executive  Director  of 
TSAC,  telephone  202-267-0214,  fax 
202-267-4570,  or  e-mail 
gmiante@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2  (Pub.  L.  92-463,  86  Stat.770,  as 
amended). 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
eeurly  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Assistant 
Executive  Director  no  later  than  August 
15,  2003.  Written  material  for 
distribution  at  the  meeting  should  reach 
the  Coast  Guard  no  later  than  August  8, 
2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Assistant  Executive 
Director  as  soon  as  possible. 

Dated:  July  28,  2003. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety, 
Security  and  Environmental  Protection. 
[FR  Doc.  03-19753  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1477-OR] 

Arizona;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arizona  (FEMA-1477-DR),  dated  July 
14,  2003,  and  related  determinations. 
EFFECTIVE  DATE:  July  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agencv. 
Washington.  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  15, 
2003. 

(The  following  Catalog  of  Federal  Dome.stic 
Assi.stance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response. 

IFR  Doc.  03-19718  Filed  8-1-03;  8:45  am) 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1476-DR] 

Indiana;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 


State  of  Indiana  (FEMA-1476-DR). 
dated  July  11,  2003,  and  related 
determinations. 

EFFECTIVE  DATE.  July  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recover^'  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705, 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  Public  Assistance  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  1 1 ,  2003 : 

Adams.  Allien.  Carroll.  Howard. 
Huntington,  Jasper,  Kosciusko.  Miami, 
Newton,  Parke,  Tippecanoe.  Warren,  and 
Wells  Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83,556,  Fire  "Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83,548,  Hazard  Mitigation  Grant 
Program,) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-19717  Filed  8-1-03;  8:45  am] 
BILUNG  CODE  6716-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1475-DR] 

Kentucky;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:.  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Kentucky  (FEMA- 
1475-DR),  dated  July  2,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  July  25,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
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Emergency  W  anagement  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  dis  ister  declaration  for  the 
Commonweal  th  of  Kentucky  is  hereby 
amended  to  include  the  following  area 
among  those  i  ireas  determined  to  have 
been  adversel  y  affected  by  the 
catastrophe  d  jclared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
2,  2003: 


Knox  County 
(already  design;  ited 


(The  following 
Assistance  Nunjbers 
for  reporting 
Community  Disaster 
Brown  Fund 
Counseling;  83 
Program;  83.541 
Assistance  (DUi  i) 
Assistance;  83. 
Household  Houking 
Household  Disapt 
83.560,  Indivi 
Other  Needs;  83(.544 
Grants;  83.548 
Program.) 

Michael  D.  Broi^ 

Under  Secretary 
and  Response. 
[FR  Doc.  03-197|20 

BILLING  CODE  671 1  -02-P 


for  Individual  Assistance 
for  Public  Assistance.' 


^talog  of  Federal  Domestic 
(CFDA)  are  to  be  used 
drawing  funds:  83.537, 
Loans;  83.538,  Cora 
ram;  83.539,  Crisis 
)40,  Disaster  Legal  Services 
,  Disaster  Unemployment 
83.556,  Fire  Management 
,  Individual  and 
83.559,  Individual  and 
er  Housing  Operations; 
and  Household  Program- 
Public  Assistance 
iazard  Mitigation  Grant 


Pr^g; 


Emergency  Preparedness 
Filed  8-1-03;  8:45  am] 


0EPARTMEN1  OF  HOMELAND 
SECURITY      ' 

Federal  Emerdency  Management 
Agency  T 

[FEMA-1471-oi] 

Kentucky;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federftl  Emergency 
Management  Agency,  Emergency 
Preparedness  a  nd  Response  Directorate, 
Depeirtment  of  Homeland  Security. 
ACTION:  Notice 


notice  amends  the  notice 

declaration  for  the 
of  Kentucky  (FEMA- 
June  3,  2003,  and 


summary:  This 
of  a  major  disa  iter 
Commonwealt!  i 
1471-DR),  dated 
related  determ:  nations 
EFFECTIVE  DATEi  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  R<  covery  Division,  Federal 
Emergency  Majiagement  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaiter  declaration  for  the 
Commonwealti  of  Kentucky  is  hereby 
amended  to  inejlude  the  following  area 
among  those  arteas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  dec  lared  a  major  disaster  by 


the  President  in  his  declaration  of  June 
3,  2003: 

Knox  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary.  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-19721  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  671B-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1480-DR] 

Nebraska;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nebraska 
(FEMA-148a-DR),  dated  July  21,  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  July  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.BC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
21,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nebraska, 
resulting  from  severe  storms  and  tornadoes 
on  June  9,  2003,  through  July  14,  2003.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Nebraska. 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Other 
Needs  Assistance  under  Section  408  of  the 
Stafford  Act  is  later  requested  and  warranted, 
Federal  funding  under  that  program  will  also 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Justin  R. 
DeMello,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nebraska  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Cedar,  Douglas,  Greeley,  Howard,  Jefferson, 
McPherson,  Perkins,  Platte,  Stanton,  and 
Thayer  Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Nebraska  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-19711  Filed  8-1-03;  8:45  am] 

BILLING  CODE  671&-02-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

{FEMA-1478-DR] 

Ohio;  Amendment  No.  1  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio 
(FEMA-1478-DR),  dated  July  15.  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  1 1 , 
2003. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown. 

Under  Secretary.  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-19715  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  e71»-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1479-DR] 

Texas;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 


State  of  Texas  (FEMA-1479-DR),  dated 
July  17,  2003.  and  related 
determinations. 

EFFECTIVE  DATE:  July  28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  17.  2003: 

Atascosa  and  McMullen  Counties  for 
Public  Assistance. 

DeWitt,  Frio,  Karnes,  Live  Oak,  and  San 
Patricio  Counties  for  Individual  Assistance 
and  Public  Assistance. 

Bee,  Brazoria,  Galveston,  and  Goliad 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance.) 

Calhoun,  Jackson.  Matagorda,  Refugio,  and 
Victoria  Counties  for  Category  A  and 
Categories  C  through  G  under  the  Public 
Assistance  Program  (already  designated  for 
Category  B  under  the  Public  Assistance 
program  and  Individual  Assistance.) 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disa.ster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown. 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-19712  Filed  8-1-03;  8:45  am] 
BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1479-DR] 

Texas;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 


State  of  Texas  (FEMA-1479-DR),  dated 
July  17,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  July  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  17,  2003: 

Bee,  Brazoria,  Galveston,  and  Goliad 
Counties  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560.  Individual  and  Household  Program- 
Other  Needs;  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-19713  Filed  8-1-03;  8:45  am] 

BILLING  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1479-DR] 

Texas;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-1479-DR),  dated  July  17,  2003. 
and  related  determinations. 
EFFECTIVE  DATE:  July  28.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recover^'  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  28, 
2003. 
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(The  following 
Assistance 
for  reporting 
Community  Di 
Brown  Fund 
Counseling; 
Program;  83.54 
Assistance  (DU 
Assistance;  83 
Household  Hoijs 
Household  Di 
83.560,  Individ 
Other  Needs;  8:; 
Grants:  83.548 
Program.) 

Michael  D.  Bro^  m 

Under  Secnttan . 
and  Response. 
IFR  Doc.  03^19 


BILLING  CODE  6711  -02-P 


Federal  Register /Vol.  68,  No.  149 /Monday.  August  4.  2003 /Notices 


Catalog  of  Federal  Domestic 
(CFDA)  are  to  be  used 
drawing  funds:  83.537. 
!  aster  Loans:  83.538.  Cora 
ram;  83.539.  Crisis 

Disaster  Legal  Services 
Disaster  Unemployment 
\);  83.556.  Fire  Management 
!  58,  Individual  and 
ing;  83.559.  Individual  and 

Housing  Operations; 
lal  and  Household  Program — 
544.  Pubiic  Assistance 
Hazard  Mitigation  Grant 


Nur  ibers 
ard 


Prjgi 
83,540 


Si  ster  1 


Emergency  Preparedness 
14  Filed  8-1-03;  8:45  am] 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1479-D  I] 

Texas;  Major  Disaster  and  Related 
Determinatioms 


agency:  Fedeiil 
Management 
Preparedness 
Department  of 
ACTION:  Notice 


Emergency 
ncy,  Emergency 
Response  Directorate, 
Homeland  Security. 


End 


lec 


determ  nations. 


SUMMARY:  This 
Presidential  d 
disaster  for  the 
1479-DR),  da 
related 

EFFECTIVE  DATE 
FOR  FURTHER 
Magda  Ruiz,  Rd 
Emergency 
Washington, 
SUPPLEMENTARY 
hereby  given 
17,  2003,  the 
disaster  under 
Robert  T.  Stafford 
Emergency 
5121-5206  (the 

I  have  determi 
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State  of  Texas  (FEMA- 
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July  17,  2003. 
INFORMATION  CONTACT: 
covery  Division,  Federal 
Ma  lagement  Agency. 

]  20472, (202)  646-2705. 
INFORMATION:  Notice  is 
in  a  letter  dated  July 
isident  declared  a  major 
he  authority  of  the 
Disaster  Relief  and 
Act,  42  U.S.C. 
Stafford  Act),  as  follows: 

led  that  the  damage  in 
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You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program  in  the  designated 
areas,  and  Hazard  Mitigation  throughout  the 
Slate,  and  any  other  forms  of  assistance 
under  the  Stafford  Act  you  may  deem 
appropriate  subject  to  completion  of 
Preliminary  Damage  Assessments.  Direct 
Federal  assistance  is  authorized.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Carlos 
Mitchell,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Calhoun.  Jackson.  Matagorda,  Refugio,  and 
Victoria  Counties  for  Individual  Assistance. 

Calhoun,  Jackson,  Matagorda.  Refugio,  and 
Victoria  Counties  for  emergency  protective 
measures  (Category  B)  under  the  Public 
Assistance  program. 

All  counties  within  the  State  of  Texas 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.5,39,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assi.stance  (DUA):  83.556,  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations: 
83.560.  Individual  and  Household  Program- 
Other  Needs;  83.544.  Public  Assistance 
Grants:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-19716  Filed  8-1-03;  8:45  am] 

BILLING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1474-DR] 

West  Virginia;  Amendment  No.  8  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  (FEMA-1474- 
DR),  dated  June  21,  2003.  and  related 
determinations. 

EFFECTIVE  DATE:  July  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
21,2003: 

Preston  County  for  Individual  Assistance 
and  Public  Assistance. 

Tucker  County  for  Public  Assistance. 

Doddridge  and  Putnam  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537,    . 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and     ' 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs:  83.544,  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown.  « 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

IFR  Doc.  03-19719  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements:  Agency  Information 
Collection  Activity  Under  OMB  Review; 
Aviation  Security  Customer 
Satisfaction  Performance 
Measurement  Passenger  Survey 

AGENCY:  Transportation  Security 
Administration  (TSA).  DHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
TSA  has  forwarded  the  Information 
Collection  Request  (ICR)  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
under  the  Paperwork  Reduction  Act. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
biu-den  on  the  public.  TSA  published  a 
Federal  Register  notice,  with  a  60-day 
comment  period  soliciting  comments,  of 
the  following  collection  of  information 
on  May  23,  2003,  68  FR  28242. 
DATES:  Send  your  comments  by 
September  3,  2003.  A  comment  to  OMB 
is  most  effective  if  OMB  receives  it 
within  30  days  of  publication. 
ADDRESSES:  Comments  may  be  faxed  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  DHS-TSA  Desk 
Officer,  at  (202)  395-5806. 
FOR  FURTHER  INFORMATION  CONTACT:  Yani 
Collins;  TSA-03,  Office  of  Strategic 
Management  &  Analysis;  Transportation 
Security  Administration  HQ,  West 
Tower,  Suite  1045N;  601  South  12th 
Street,  Arlington,  VA  22202-4220; 
telephone  (571)  227-1620;  facsimile 
(571)  227-1927;  or  e-mail 
Yani.CoIIins@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Transportation  Security  Administration 
(TSA) 

Title:  Aviation  Seciirity  Customer 
Satisfaction  Performance  Measurement 
Passenger  Survey. 

Type  of  Request:  New  collection. 

OMB  Control  Number:  Not  yet 
assigned. 

Forms:  Aviation  Security  Customer 
Satisfaction  Performance  Measurement 
Passenger  Survey  Forms. 

Affected  Public:  Up  to  422,000 
members  of  the  flying  public  each  year. 

Abstract:  TSA  seeks  to  provide  world- 
class  customer  service  and  world-class 
security.  It  also  seeks  to  be  a 
performance-based  organization  that 
evaluates  its  programs,  measures  its 
performance,  and  makes  management 
decisions  based  on  objective,  credible 


data.  In  order  to  assess  its  success  in 
providing  world-class  customer  service, 
TSA  intends  to  conduct  a  brief 
satisfaction  survey  of  passengers  at  the 
airport.  We  will  conduct  two  types  of 
surveys:  (1)  A  statistically-valid  survey 
conducted  periodically  at  groups  of 
major  airports  each  year  in  order  to 
produce  the  Customer  Satisfaction 
Index  for  Aviation  Operations  (CSI-A), 
a  major  agency-wide  performance 
measure,  and  other  system-wide 
performance  measures  for  program 
evaluation  and  process  improvement; 
and  (2)  targeted  surveys  conducted  at 
individual  airports  in  order  to  provide 
targeted  performance  measurements  for 
use  by  TSA  on-site  management. 
Surveys  will  be  voluntary  and 
anonymous. 

Number  of  Respondents:  422,000. 

Estimated  Annual  Burden  Hours:  A 
cumulative  maximum  of  35,167  hours 
annually  based  on  an  estimated  burden 
of  five  minutes  per  respondent. 

TSA  is  soliciting  conunents  to — 

(1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Arlington,  Virginia,  on  July  29, 
2003. 

Susan  T.  Tracey, 

Deputy  Chief  Administrative  Officer. 
[FR  Doc.  03-19775  Filed  8-1-03:  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-32] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Utility 
Allowance  Adjustments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 

Reduction  Act.  The  Department  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  Due  Date:  October  3, 

2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington.  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  J.  Miller,  Director,  Office  of 
Multifamily  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-3730  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Utility  Allowance 
Adjustments. 

OMB  Control  Number,  if  applicable: 
2502-0352. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Multifamily  project  owners  are  required 
to  advise  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  of  the  need  for  and  request 
approval  of  a  new  utility  allowance  for 
tenants.  This  information  is  necessary 
for  HUD's  review  and  approval  of  utility 
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allowance  increases  of  10  percent  or 
higher. 

Agency  fonn  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
600;  the  number  of  respondents  is  1,200 
generating  approximately  1,200  annual 
responses;  tha  frequency  of  response  is 
on  occasion;  ^nd  the  estimated  time 
needed  to  prepare  the  response  is  30 
minutes. 

Status  ofthi  proposed  information 
collection:  Ext  ension  of  a  currently 
approved  coll  jction. 

Authority:  Tl  e  Paperwork  Reduction  Act 
of  1995,  44  U.S.  C.  chapter  35,  as  amended. 

Dated:  July  2 J ,  2003. 
Sean  G.  Cassid)  , 

General  Deputy  Assistant  Secretary  for 
Housing-Deputj  Federal  Housing 
Commissioner. 

[FR  Doc.  03-19;  90  Filed  8-1-03;  8:45  ami 

BOiJNG  CODE  4211  -27-M 


DEPARTMENt  OF  HOUSING  AND 
URBAN  DEVa.OPMENT 

[Docket  No.FR-h4815-N-50] 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  0MB:  Report 
of  Additional  Classification  and  Wage 
Rate 


agency:  Offic« 
Officer,  HUD. 
action:  Notice 


Reporting  Burde  i 


Total  Estimdted 

Status:  Rein!  tatement 
previously  app  roved 
which  approval 


Authority:  Sec  I 
Reduction  Act  o 
amended. 


Dated:  July  29 
Wayne  Eddins, 

Departmental 
Office  of  the  Chit 
[FR  Doc.  03-197  II 

BILUNG  CODE  421(K  72-P 


of  the  Chief  Information 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (ONfB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  information  collection  facilitates 
the  addition  of  needed  work 
classifications  and  wage  rates  for 
employers  engaged  on  HUD-assisted 
construction  projects. 
DATES:  Comments  Due  Date:  September 
3.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2501-0011)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_  Wittenber^omb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seven^ 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 


Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fi-equency  of 
response,  and  hour's  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Report  of  Additional 
Classification  euid  Wage  Rate. 

OMB  Approval  Number:  2501-0011. 

Form  Numbers:  HUD-4230A  and 
Instructions. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  facilitates  the 
addition  of  needed  work  classifications 
and  wage  rates  for  employers  engaged 
on  HUD-assisted  construction  projects. 

Respondents:  Business  or  other  for- 
profit,  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion. 


Numt»er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


500 


500 


Burden  hours 


500 


Burden  Hours:  500. 

,  with  change,  of 
collection  for 
has  expired. 

ion  3507  of  the  Paperwork 
1995,  44  U.S.C.  35,  as 

2003. 


Re  oorti 


s  Management  Officer, 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-49] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  Grant 
Application  Standard  Logic  Model 

AGENCY:  Office  of  the  Chief  hiformation 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  submission  is  a 


request  for  extension  of  the  current 
approval  to  collect  information  on 
baseline  performance  standards.  This 
information  replaced  various  reporting 
requirements  and  places  greater 
emphasis  on  performance  and  results  in 
grant  programs. 

The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  Due  Date:  October  3, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2535-0114)  and 
should  be  sent  to:  Wayne  Eddins, 


Reports  Management  Officer,  AYO, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Dorf,  Director  Office  of  Grants 
Management  and  Oversight,  AJT.  or 
Dorthera  M.  Yorkshire,  Program 
Analyst,  Office  of  Grants  Management 
and  Oversight,  AJT,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410;  e-mail  Barbara_Dorf@hud.gov;  or 
Dorthera_Yorkshire@hud.gov;  telephone 
(202)  708-0667.  This  is  not  a  toU-fi^ee 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Yorkshire. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Grant  Application 
Standard  Logic  Model. 

OMB  Approval  Number:  2535-0114. 

Form  Numbers:  Form  HUD-96010. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Applicants  of  HUD  Federal  Financial 
Assistance  will  be  required  to  indicate 
intended  results  and  impacts.  Grant 
recipients  must  report  against  baseline 
performance  standards.  This 
standardizes  grants  progress  reporting 
requirements  and  promotes  greater 
emphasis  on  performance  and  results  in 
grant  programs. 

Respondents:  Individuals,  Not-for- 
profit  institutions.  State,  Local  or  Tribal 
Government,  Business  or  other  for- 
profit. 


Frequency  of  Submission:  On 
occasion. 

Reporting  Burden:  This  information 
collection  is  estimated  to  total  one  hour 
per  submission.  Of  the  estimated  11,000 
grant  applicant/recipients, 
approximately  6,600  report  quarterly 
and  4,400  report  armually.  Total  annual 
reporting  burden  is  estimated  to  30,800 
hours. 

Total  Estimated  Burden  Hours: 
30,800. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
ameiMed. 

Dated:  July  29,  2003. 

Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 

[PR  Doc.  03-19792  Filed  8-1-03;  8:45  ami 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4818-N-08] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment  on  the 
Quality  Control  for  Rental  Assistance 
Subsidy  Determinations 

agency:  Office  of  Policy  Development 
and  Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Depailment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  3, 
2003. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and/or  OMB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street  SW.,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P.  Riley,  Director,  Economic 
Market  Analysis  Division,  Office  of 
Policy  Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  8222,  Washington,  DC  20410; 
telephone  202-708-9426,  extension 
5861  (This  is  not  a  toll-free  number). 
Copies  of  the  proposed  forms  and  other 


available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Riley. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  if  the  information  will 
have  practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology 
that  will  reduce  respondent  burden 
(e.g.,  permitting  electronic  submission 
of  responses). 

This  Notice  also  provides  the 
following  information: 

Title  of  Proposal:  Quality  Control  for 
Rental  Assistance  Subsidy 
Determinations. 

Description  of  the  Need  for 
Information  and  Proposed  Use:  The 
Department  is  conducting  under     • 
contract  a  study  to  update  its  estimates 
of  the  extent  and  type  of  errors 
associated  with  income,  rent,  and 
subsidy  determinations  for  the  4.4 
million  households  covered  by  Public 
Housing  and  Section  8  housing 
subsidies.  The  Quality  Control  process 
involves  selecting  a  nationally 
representative  sample  of  assisted 
households  to  measure  the  extent  and 
types  of  errors  in  rent  and  income 
determinations,  which  in  turn  cause 
subsidy  errors.  On-site  tenant 
inter\'iews,  file  reviews,  third-party 
income  verifications,  and  income 
matching  with  other  Federal  data  are 
conducted.  The  data  obtained  are  used 
to  identify  the  most  serious  problems 
and  their  associated  costs.  HUD  program 
offices  are  then  responsible  for 
designing  and  implementing  corrective 
actions.  In  addition  to  providing  current 
estimates  of  error,  results  will  be 
compared  with  those  from  the  2000 
study.  These  comparisons  will  indicate 
whether  corrective  actions  initiated 
since  the  2000  study  have  been  effective 
and  if  changes  in  priorities  are  needed. 

The  first  QC  study  found  that  about 
one-half  of  the  errors  measured  using 


on-site  tenan  i  interviews  and  file 
reviews  coul  i  not  be  detected  with  the 
500\ 58/5005  9  form  data  collected  by 
the  Departnidnt,  which  is  why  HUD  and 
-  other  agencie  s  with  means-tested 
programs  hai  e  determined  that  on-site 
reviews  and  nterviews  are  an  essential 
complement  [o  remote  monitoring 
measures.  The  2000  study  showed  that 
the  calculatic  n  errors  detectable  with 
50058/50059  data  had  further 
decreased,  pi  abably  because  this  data 
was  increasir  gly  subject  to  automated 
computation:  J  checks. 

This  study  will  provide  current 
information  c  n  the  quality  of  tenant 
interviewing  e.g.,  whether  they  are  they 
being  asked  a  jout  all  sources  of  income) 
and  the  reliability  of  eligibility 
determinatioi  is  and  income  verification. 
Legislation  p<  ssed  in  2002  requires  that 
the  Departme  it  report  on  the  error 
measurement  >  annually.  A  2003  study  is 
being  coraple  ed,  and  this  proposed  data 
collection  ap|  iroval  is  for  the  next  three 
studies. 

Members  o)  the  Affected  Public: 
Recipients  of  Public  Housing  and 
Section  8  Hoi  sing  Assistance  subsidies. 

Estimation  jf  the  Total  Number  of 
Houses  Needi  d  With  Those  Surveyed  to 
Conduct  the  I  ^formation  Collection, 
Including  Nui  nber  of  Respondents, 
Frequency  of  Response,  and  Hours  of 
Response:  Th(  s  researchers  will  survey 
approximate!]  550  PHA/program 
sponsor  staff  <  bout  (re)certification 
procedures,  tr  lining,  interview 
procedures,  ajid  problems  encountered 
in  conducting  (re)certifications. 
Although  mor  3  than  one  staff  member 
may  need  to  b  i  contacted  to  obtain 
answers  to  all  questions,  the 
questiormaire  will  be  administered  once 
at  each  partici  mating  project  and  the 
interviews  are  expected  to  take  less  than" 
35  minutes.  Rdsearchers  will  survey 
approximateh  3,000  program 
participants  tc  obtain  information  on 
household  cor  iposition,  expenses,  and 
income,  the  tii  tie  required  for  these 
interviews  will  vary,  but  is  estimated  t* 
require  an  ave  age  of  about  50  minutes 
per  interview. 

The  time  es(  imates  provided  are  based 
on  the  2000  Qi  ]  survey.  This  survey  will 
again  make  us  ;  of  Computer  Assisted 
Interviewing  (I  :a1)  questionnaires  and 
equipment,  wl  lich  are  being  used  in  part 
because  they  a  re  known  to  reduce 
interview  time  s.  This  software  also 
provides  for  cc  nsistency  checks  and 
ensures  that  al  needed  data  have  been 
collected,  then  (by  reducing  the  need  for 
follow-up  coni  acts. 

Status  of  the.  Proposed  information 
Collection:  Per  ding  OMB  approval. 


Authority:  Section  3506  of  the  paperwork 
Reduction  Act  of  1995,  44  U.S.C.  chapter  35, 
as  amended. 

Dated:  July  29,  2003. 

Alberto  F.  Trevino, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

[FR  Doc.  03-19793  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4210-62-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 8-N-09] 

Notice  of  Proposed  Information     ' 
Collection  for  Public  Comment  on  the 
Notice  of  Funding  Availability  for 
Research  Studies  on  Homeownership 
and  Affordable  Lending 

agency:  Office  of  Policy  Development 
and  Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval,  as  required  by  the  Papervork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  3, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name/or  OMB  approval 
number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SVV.,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Gardner,  Director,  Financial 
Institutions  Regulation  Division,  Office 
of  Policy  Development  and  Research 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  e-mail 

fohn_L._Garner@HUD.gov;  telephone 
(202)  708-1464.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Gardner. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  processing,  an  information 
collection  package  with  respect  to 
funding  research  studies  on 
homeownership  and  affordable  lending. 
This  research  would  fulfill  the 
President's  goal  of  an  additional  5.5 


million  minority  homeowners  by  the 
end  of  the  decade. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  Research  Studies  on 
Homeownership  and  Affordable 
Lending. 

Description  of  Information  Collection: 
A  study  of  homeownership  and 
affordable  lending  will  aid  in  the 
formulation  of  policies  in  support  of  the 
President's  goal  of  increasing  the 
number  of  minority  homeowners. 

OMB  Control  Number:  2528-0228. 

Agency  Form  Numbers:  HUD  424, 
HUD  424-B,  HUD  424  CB,  HUD  424 
CBW,  SF  LLL,  HUD  2880  HUD  2993, 
HUD  2994,  HUD  1044,  SF  1199A,  HUD 
27053.  HUD  27054,  HUD  269. 

Members  of  Affected  Public:  Not-for- 
profit  institutions.  State,  Local  or  Tribal 
Government. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequent  of  responses,  and 
hours  of  response:  An  estimation  of  the 
total  number  of  hours  needed  to  prepare 
the  information  collection  is  1810, 
number  of  respondents  is  40  for  the 
award  phase  and  15  for  the  post-award 
phase,  frequency  of  response  is  on 
occasion  and  quarterly,  and  the  hours  of 
response  is  40  for  applicants  and  an 
additional  14  for  recipients. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended. 

Dated:  July  29.  2003. 

Alberto  F.  Treveiio, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

[FR  Doc.  03-19794  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 8-N-10] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment  on  the 
Notice  of  Funding  Availability  for 
Research  on  the  Socio-Economic 
Change  in  Cities 

AGENCY:  Office  of  Policy  Development 
and  Research,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

OATES:  Comments  Due  Date:  October  3, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name/or  OMB  approval 
number)  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
"451  7th  Street,  SW..  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alastair  McP'arlane,  Economist, 
Economic  Development  and  Public 
Finance  Division,  Office  of  Policy 
Development  and  Research  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410;  e-mail 
Alastair_McFarlane@HUD.gov; 
telephone  (202)  708-0426.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Mr.  McFarlane. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  processing,  an  information 
collection  package  with  respect  to 
funding  research  studies  on  Research  on 
the  Socio-Economic  Change  in  Cities. 
This  research  would  fulfill  HUD's  goal 
of  improving  community  quality  of  life 
and  economic  vitality. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 


collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  research  on  the  Socio- 
Economic  Change  in  Cities. 

Description  of  Information  Collection: 
A  study  of  homeownership  and 
affordable  lending  will  aid  in  the 
formulation  of  policies  in  support  of  the 
President's  goal  of  increasing  the 
number  of  minority  homeowners. 

OMB  Control  Number:  2528-0227. 

Agencv  Form  Numbers:  HUD  424, 
HUD  424-B,  HUD  424  CB.  HUD  424 
CBW,  SF  LLL.  HUD  2880  HUD  2993, 
HUD  2994,  HUD  1044.  SF  1199A,  HUD 
27053,  HUD  27054,  HUD  269. 

Members  of  Affected  Public:  Not-for- 
profit  institutions.  State,  Local  or  Tribal 
Government. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respcmdents,  frequency  of  responses, 
and  hours  of  response:  An  estimation  of 
the  total  number  of  hours  needed  to 
prepare  the  information  collection  is 
5,010,  number  of  respondents  is  120  for 
the  award  phase  and  15  for  the  post- 
award  Phase,  frequency  of  response  is 
on  occasion  and  quarterly,  and  the 
hours  of  response  is  40  for  applicants 
and  an  additional  14  for  recipients. 

Authority:  The  Paperwori^  Reduction  Act 
of  1993.  44  U.S.C.  ciiapter  35,  as  amended. 

Dated:  ]uly  29,  2003. 
Alberto  F.  Treviiio, 

Assistant  Secretary  for  Policy  Development 

and  Research. 

[FR  Doc.  03-19795  Filed  8-1-03;  8:45  am] 

B<LUNG  CODE  4210-62-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-28] 

Revocation  and  Redelegation  of 
Authority  Under  Section  561  of  the 
Housing  and  Community  Development 
Act  of  1987 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  authority. 


SUMMARY:  The  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
(FHEO)  revokes  all  prior  redelegations 
of  authority  made  within  the  office  of 
the  Assistant  Secretary'  for  FHEO  under 
Section  561  of  the  Housing  and 
Community  Development  Act  of  1987, 
the  Fair  Housing  Initiatives  Program 
(FHIP),  and  redelegates  this  authority  to 
FHEO  headquarters  and  regional  staff. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myron  P.  NeuTV.  Director:  FHIP/FHAP 
Division,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  5224. 
Washington,  DC  20410-2000. 
Telephone:  (202)  708-2288  Ext.  7095. 
(This  is  not  a  toll-free  number.)  Hearing- 
and  speech-impaired  individuals  may 
access  this  number  through  TTY  by 
calling  the  toll-free  Federal  Information  , 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The  Fair 
Housing  Initiatives  Program  contained 
in  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242,  approved  February  5,  1988) 
authorizes  the  Secretary  to  provide 
funding  to  state  and  local  governments 
or  their  agencies,  public  or  private  non- 
profit organizations  or  other  public  or 
private  entities  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  This 
enables  the  recipients  to  carry  out 
activities  designed  to  obtain 
enforcement  of  the  rights  granted  by  the 
federal  Fair  Housing  Act  or  by 
substantially  equivalent  state  or  local 
fair  housing  laws.  This  also  enables  the 
recipients  to  carry  out  education  and 
outreach  activities  designed  to  inform 
the  public  of  their  rights  and  obligations 
under  such  federal,  state  or  local  laws 
prohibiting  discrimination.  On  May  21, 
1988,  the  Secretary  delegated  to  the 
Assistant  Secretary  for  FHEO  the 
authority  to  administer  the  Fair  Housing 
Initiatives  Program,  pursuant  to  24  CFR 
125.104(a).  [See  53  FR  25583,  July  7, 
1988.) 

Through  this  notice,  the  Assistant 
Secretary  for  FHEO  redelegates  to  the 
General  Deputy  Assistant  Secretary'  for 
FHEO  the  authority,  under  Section  561 
of  the  Housing  and  Community  Act  of 
1987,  to  administer  the  Fair  Housing 
Initiatives  Program.  The  General  Deputy 
Assistant  Secretary'  for  FHEO,  in  turn, 
redelegates  this  authority  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Programs,  to  the  Director  of  the  Office 
of  Enforcement  and  to  the  FHEO  Hub 
Directors. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  and  the  General  Deputy 
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Assistant  Sec:  •etary  for  FHEO  redelegate 
authority  as  fallows: 
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Dated:  July  25.  2003. 
Carolyn  Y.  PeopI  bs, 
Assistant 
Equal  Opportuni 
Floyd  O.  May 
General 

Housing  and  Equbl  Opport. 
[FR  Doc.  03- 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-27] 

Supersedure  and  Redelegations  of 
Authority  for  the  Civil  Rights  Related 
Program  Requirements  of  HUD 
Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  supersedure  and 
redelegation  of  authority. 

SUMMARY:  In  this  notice,  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (FHEO)  and  the  General 
Deputy  Assistant  Secretary  for  FHEO 
redelegate  the  authority  regarding  civil 
rights  related  program  requirements  of 
HUD  programs  to  FHEO  staff.  This 
notice  supersedes  all  prior  redelegations 
of  this  authority  made  within  the  Office 
of  the  Assistant  Secretary  for  FHEO. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  D.  Walsh,  Director  of  Program 
Standards  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity,  Room 
5224,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-2000,  telephone 
(202)  708-2288.  (This  is  not  a  toll-free 
number.)  Hearing-  and  speech-impaired 
individuals  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service 
number  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  hi  a  notice 
published  on  March  16,  1995  (60  FR 
14294),  HUD  issued  delegations  and 
redelegations  regarding  civil  rights 
related  program  requirements  of  HUD 
programs.  In  that  notice,  HUD  officials 
redelegated  this  authority  to  the 
Directors  of  the  Program  Operations  and 
Compliance  Centers  (POCCs).  However, 
FHEO  has  since  been  restructured  and 
the  position  of  POCC  Director  was 
eliminated.  Through  this  notice,  the 
Assistant  Secretary  for  FHEO  and  the 
General  Deputy  Assistant  Secretary  for 
FTfEO  redelegate  this  authority  to 
certain  FHEO  staff  and  to  the  FHEO  Hub 
Directors. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  and  the  General  Deputy 
Assistant  Secretary  for  FHEO  redelegate 
authority  as  follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  FHEO 
redeiegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  the 
authority  regarding  civil  rights  related 
program  requirements  of  HUD 
programs.  The  General  Deputy  Assistant 


Secretary  for  FHEO  redeiegates  this 
authority  to  tlie  Deputy  Assistant 
Secretary  for  Enforcement  and 
Programs,  to  the  Director  of  the  Office 
of  Programs,  and  to  the  FHEO  Hub 
Directors. 

Section  B.  Authority  Excepted 

The  authority  redelegated  in  this 
notice  does  not  include  the  authority  to 
issue  or  to  waive  regulations. 

Section  C.  Authority  To  Redelegate 

The  authority  redelegated  to  the 
Deputy  Assistant  Secretary  for 
Enforcement  and  Programs,  to  the 
Director  of  the  Office  of  Programs,  and 
to  the  FHEO  Hub  Directors  may  not  be 
further  redelegated. 

Section  D.  Authority  Superseded 

All  prior  redelegations  of  authority 
regarding  civil  rights-related  program 
requirements  of  HUD  programs  made 
within  the  office  of  the  Assistant 
Secretary  for  FHEO  to  the  Directors  of 
POCCs  are  superseded,  including  a 
redelegation  published  on  March  16, 
1995  (60  FR  14294). 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  (42 
U.S.C.  3535(d)). 

Dated:  July  25,  2003.      ■ 
Carolyn  Y.  Peoples, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
Floyd  O.  May, 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

[FR  Doc.  03-19782  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4210-2fr-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-26] 

Revocation  and  Redelegation  of 
Authority  Under  the  Age 
Discrimination  Act  of  1975 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  authority. 


SUMMARY:  The  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
(FHEO)  revokes  all  prior  redelegations 
of  authority  made  within  the  Office  of 
the  Assistant  Secretary  for  FHEO  under 
the  Age  Discrimination  Act  of  1975,  and 
redeiegates  this  authority,  with  a  noted 
exception,  to  the  General  Deputy 
Assistant  Secretary  for  FHEO,  who  in 
turn  redeiegates  certain  authority  to  the 
Deputy  Assistant  Secretary  for 
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Enforcement,  and  Programs  to  the 
Director  of  the  Office  of  Enforcement 
and  to  the  FHEO  Hub  Directors. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milton  Turner,  Director,  Compliance 
and  Disability  Rights  Division,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Room  5240,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-2000, 
telephone;  (202)  708-2333.  (This  is  not 
a  toll-free  number.)  Hearing-  and 
speech-impaired  individuals  may  access 
this  number  through  TTY  by  calling  the 
toll-free  Federal  Information  Relay 
Service  number  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  concurrently  with  this  notice, 
the  Secretary  delegated  to  the  Assistant 
Secretary  for  FHEO  the  authority  to  act 
under  the  Age  Discrimination  Act  of 
1975.  In  this  notice,  the  Assistant 
Secretary  for  FHEO  redeiegates  this 
authority,  with  a  noted  exception,  to  the 
General  Deputy  Assistant  Secretary  for 
FHEO.  The  General  Deputy  Assistant 
Secretary  for  FHEO,  in  turn,  redeiegates 
certain  authority  to  the  Deputy  Assistant 
Secretary  for  Enforcement  and 
Programs,  to  the  Director  of  the  Office 
of  Enforcement  and  to  the  FHEO  Hub 
Directors. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  and  the  General  Deputy 
Assistant  Secretary  for  FHEO  redelegate 
authority  as  follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  FHEO 
redeiegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  the 
authority  to  act  under  the  Age 
Discrimination  Act  of  1975.  The  General 
Deputy  Assistant  Secretary  for  FHEO 
redeiegates  this  authority  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Programsf  to  the  Director  of  the  Office 
of  Enforcement,  and  to  the  FHEO  Hub 
Directors. 

Section  B.  Authority  Excepted 

The  authority  redelegated  does  not 
include  the  authority  to  issue  or  waive 
regulations. 

Section  C.  Authority  Revoked 

All  prior  redelegations  of  authority 
made  within  the  office  of  the  Assistant 
Secretary  for  FHEO  under  the  Age 
Discrimination  Act  of  1975  are  revoked. 

Section  D.  Authority  To  Redelegate 

The  authority  redelegated  to  the 
Deputy  Assistant  Secretary  for 
Enforcement  and  Programs,  to  the 
Director  of  the  Office  of  Enforcement, 
and  to  the  FHEO  Hub  Directors  may  not 
be  further  redelegated. 


Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  25,  2003. 

Carolyn  Y.  Peoples, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Floyd  O.  May, 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

(FR  Doc.  03-19783  Filed  8-1-03;  8:45  am) 

BILUNG  CODE  4210-28-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-24] 

Revocation  and  Redelegation  of 
Authority  Under  Section  504  of  the  • 
Rehabilitation  Act  of  1973 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  authority. 

SUMMARY:  The  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
(FHEO)  revokes  all  prior  redelegations 
of  authority  made  within  the  office  of 
the  Assistant  Secretary  for  FHEO  under 
section  504  of  the  Rehabilitation  Act  of 
1973  and  HUD's  implementing 
regulations,  and  redeiegates  this 
authority,  with  noted  exceptions,  to  the 
General  Deputy  Assistant  Secretary  for 
FHEO.  The  General  Deputy  Assistant 
Secretary  for  FHEO,  in  turn,  redeiegates 
certain  authority  to  the  Deputy  Assistant 
Secretary  for  Enforcement  and  Programs 
to  the  Director  of  the  Office  of 
Enforcement  and  to  the  FHEO  Hub 
Directors. 

EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milton  Turner,  Director  of  Compliance 
and  Disability  Rights  Division,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Room  5240,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410-2000. 
Telephone;  (202)  708-2333.  (This  is  not 
a  toll- free  number.)  Hearing-  and 
speech-impaired  individuals  may  access 
this  number  through  TTY  by  calling  the 
toll-free  Federal  Information  Relay 
Service  number  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  has  delegated  to  the  Assistant 
Secretary  for  FHEO  the  authority  to  act 
as  "responsible  civil  rights  official"  and 
"reviewing  civil  rights  official"  under 
section  504  of  the  Rehabilitation  Act  of 
1973  and  HUD's  implementing 
regulations  in  24  CFR  part  8.  The 
Assistant  Secretary  for  FHEO,  through 


this  notice,  redeiegates  the  authority  to 
act  as  the  "responsible  civil  rights 
official"  to  the  General  Deputy  Assistant 
Secretary  for  FHEO,  who  in  turn, 
redeiegates  this  authority  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Programs,  to  the  Director  of  the  Office 
of  Enforcement  and  to  the  FHEO  Hub 
Directors.  The  Assistant  Secretary  for 
FHEO  also  redeiegates  the  authority  to 
act  as  "reviewing  civil  rights  official," 
in  accordance  with  24  CFR  8.56(h),  to 
the  General  Deputy  Assistant  Secretary 
for  FHEO,  who  in  turn  further 
redeiegates  this  authority  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Programs  and  to  the  Director  of  the 
Office  of  Enforcement. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  and  the  General  Deputy 
Assistant  Secretary  for  FHEO  delegate 
authority  as  follows; 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  FHEO 
redeiegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  the 
authority  to  act  as  the  "responsible  civil 
rights  official."  The  General  Deputy 
Assistant  Secretary  for  FHEO 
redeiegates  this  authority  to  the  Deputy 
A.ssistant  Secretary  for  Enforcement  and 
Programs,  to  the  Director  of  the  Office 
of  Enforcement  and  to  the  FHEO  Hub 
Directors. 

The  Assistant  Secretary  for  FHEO 
redeiegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  authority 
to  act  as  "reviewing  civil  rights  official," 
in  accordance  with  in  24  CFR  8.56(h). 
The  General  Deputy  Assistant  Secretary 
for  FHEO  redeiegates  this  authority  to 
the  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs,  and  to  the 
Director  of  the  Office  of  Enforcement. 

Section  B.  Authority  Excepted 

The  authority  redelegated  from  the 
Assistant  Secretary  for  FHEO  does  not 
include  the  authority  to  issue  or  waive 
regulations. 

The  authority  redelegated  to  the 
Director  of  the  Office  of  Enforcement, 
and  to  the  FHEO  Hub  Directors  does  not 
include  the  authority,  under  24  CFR 
8.57(a)  and  (e)fl),  to  determine  that 
compliance  cannot  be  effectuated 
through  informal  resolution. 

The  authority  redelegated  to  the 
General  Deputy  Assistant  Secretary  for 
FHEO,  to  the  Deputy  Assistant  Secretary 
for  Enforcement  and  Program,  to  the 
Director  of  the  Office  of  Enforcement, 
and  to  the  FHEO  Hub  Directors  does  not 
include  the  authority,  as  set  forth  in  24 
CFR  8.57(c),  to  terminate  or  refuse  to 
grant  or  continue  federal  financial 
assistance  for.  noncompliance. 


45846 


Federal  Register / Vol.  68,  No.  149 /Monday.  August  4,  2003 /Notices 


rec  s 


tlie 


toil 


legations  of  authority 
office  of  the  Assistant 
under  section  504  of 
Act  of  1973  are 
ling,  hut  not  limited  to, 
at  63  FR  11905  (March 


iSect 


Section  C.  Aut  lority  Revoked 

All  prior 
made  within 
Secretary  for  FliEO 
the  Rehabilitation 
revoked,  inclu 
the  redelegat 
11,  1998). 

Authority: 

of  Housing  and 
U.S.C.  3535(d). 

Dated:  Fuly  25 
Carolyn  Y.  Peep 
Assistant  Secretin 
Equal  Opportun 
Floyd  O.  May, 
General  Deputy 
Housing  and 
[FR  Doc.  03-1 97B4 

BILUNG  CODE  4210  28-P 


on  7(d)  of  the  Department 
Irban  Development  Act.  42 


2003. 
:  for  Fair  Housing  and 


f  Eqi  al 


ssistant  Secretary  for  Fair 
Opportunity. 
Filed  8-1-03:  8:45  ami 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-W37-D-22] 

Revocation  and  Redelegatlon  of  Fair 
Housing  Assi^ance  Program  Authority 


agency:  Office 
Secretary  for 
Opportunity, 
action:  Notice 
redelegation  of 


of  the  Assistant 
Fkir  Housing  and  Equal 


fUD. 
of  revocation  and 
authority. 
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summary:  The 
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(FHEO)  revoke 
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the  Assistant 
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Within  the  excfe 
authority  to  th( 
set  forth  in  the 
Assistant  Secretary 
redelegates  thii ; 
Deputy  Assista  at 
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\ssistant  Secretary  for 
Equal  Opportunity 
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for  FHEO 
authority  to  the  General 

Secretary. 
fulv  25,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Nevrtpn,  Deputy  Assistant 
Secretary  for  Q  perations  and 
Management,  ()ffice  of  Fair  Housing  and 
Equal  Opportu  lity.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Room  5128, 
Washington,  D:  20410-0001.  telephone 
(202)  708-076< .  (This  is  not  a  toll-free 
number.)  Hear  ng-  and  speech-impaired 
individuals  m£  y  access  this  number 
through  TTY  b  y  calling  the  toll-free 
Federal  Information  Relay  Ser\'ice 
number  at  (80t )  877-8339. 
SUPPLEMENTAR  '  INFORMATION:  Through 
regulation  (24  CFR  115.101(a)),  the 
Secretary  delej  ated  the  authority  and 
responsibility  or  administering  the  Fair 
Housing  Assistance  Program,  as 


provided  in  24  CFR  part  115,  to  the 
Assistant  Secretarv  for  FHEO.  Also 
through  regulation  (24  CFR  115.101(b)), 
the  Assistant  Secretary  for  FHEO 
redelegated  this  authority  to  each 
Director  of  a  Fair  Housing  Enforcement 
Center  (now  FHEO  Hub  Directors).  In 
this  notice,  the  Assistant  Secretary  for 
FHEO  redelegates  this  authority  to  the 
General  Deputy  Assistant  Secretary  for 
FHEO  and  clarifies  the  change  in  title 
from  "Fair  Housing  Enforcement  Center 
Directors"  to  "FHEO  Hub  Directors." 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  FHEO 
redelegates  the  authority  and 
responsibility  for  administering  the  Fair 
Housing  Assistance  Program,  as 
provided  in  24  CFR  115.101(h),  to  the 
General  Deputy  Assistant  Secretarv  for 
FHEO  and  to  the  FHEO  Hub  Directors. 
The  authority  redelegated  in  this  notice 
does  not  include  the  authority  to  make 
final  decisions  concerning  the  granting 
and  maintenance  of  substantial 
equivalency  certification  and  interim 
certification  in  accordance  with  24  CFR 
115.101(b).  The  authority  redelegated  in 
this  notice  also  does  not  include  the 
authority  to  issue  or  waive  regulations. 

Section  B.  Nomenclature  Clarification 

The  redelegation  of  authority  from  the 
Assistant  Secretary  for  FHEO  to  the  Fair 
Housing  Enforcement  Center  Directors 
remains  intact,  as  set  forth  in  24  CFR 
115. 101(b),  although  the  Fair  Housing 
Enforcement  Center  Directors  have  been 
renamed  FHEO  Hub  Directors.  The 
FHEO  Hub  Directors  have  the  same 
authority  for  the  administration  of  the 
Fair  Housing  Assistance  Program  as  the 
Fair  Housing  Enforcement  Center 
Directors  did  when  24  CFR  part  115  was 
published  in  1996. 

Section  C.  Authority  Excepted 

The  authority  redelegated  in  this 
notice  does  not  include  the  authority  to 
issue  or  waive  regulations. 

Section  D.  Authority  To  Further 
Redelegate 

The  General  Deputy  Assistant 
Secretary  for  FHEO  may  redelegate  the 
authority  provided  in  Section  A  of  this 
notice.  The  FHEO  Hub  Directors  may 
not  redelegate  the  authority  provided  in 
24  CFR  115.101(b). 

Section  C.  Authority  Revoked 

All  prior  redelegations  of  authority 
made  within  the  Office  of  the  Assistant 
Secretary  for  FHEO  to  administer  the 
Fair  Housing  Assistance  Program  are 
revoked,  with  the  exception  of  the 
authority  to  the  FHEO  Hub  Directors,  as 
set  forth  in  24  CFR  115.101(b). 


Authority:  Section  7(d),  Department  of- 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  25,  2003. 
Carolyn  Y.  Peoples, 

Assistant  Secretary  for  Fair  Housingand 

Equal  Opportunity. 

|FR  Doc.  0.3-19785  Filed  8-1-03:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-21] 

Revocation  and  Redelegation  of  Fair 
Housing  Act  Complaint  Processing 
Authority 

AGENCY:  Office  of  the  Assistant 
Secretan'  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

ACTION:  Notice  of  Revocation  and 
redelegation  of  authority. 

SUMMARY:  The  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
(FHEO)  revokes  all  prior  redelegations 
of  authority  for  Fair  Housing  Act 
complaint  processing  made  within  the 
Office  of  the  Assistant  Secretary  for 
FHEO  under  the  Fair  Housing  Act  and 
redelegates  this  authority  to  FHEO  field 
and  headquarters  staff. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Newton,  Deputy  Assistant 
Secretary  for  Operations  and 
Management,  Office  of  Fair  Housing  and 
Equal  Opportunity.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Room  5128, 
Washington,  DC  20410-0001,  telephone 
(202)  708-0768.  (This  is  not  a  toll-free 
number.)  Hearing-  and  speech-impaired 
individuals  may  access  this  number 
through  TTY  by  calling  the  tolKfree 
Federal  Information  Relay  Service  at 
(800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  In  a  March 
30,  1989,  notice  (54  FR  13121),  the 
Secretary  of  HUD  delegated  the 
authority  to  enforce  the  Fair  Housing 
Act  to  the  Assistant  Secretary  for  FHEO 
and  the  General  Counsel,  among  other 
Department  officials.  Since  1989,  the 
Assistant  Secretary  for  FHEO  has 
published  several  redelegations  of  Fair 
Housing  Act  complaint  processing 
authority  to  staff  In  this  notice,  the 
Assistant  Secretary  for  FHEO  revokes  all 
prior  redelegations  of  authority  for  Fair 
Housing  Act  complaint  processing  made 
by  tlie  Assistant  Secretary  for  FHEO 
under  the  Fair  Housing  Act  (42  U.S.C. 
3601  et  seq.],  and  redelegates  this 
authority.  Accordingly,  the  Assistant 
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Secretary  for  FHEO  redelegates  this 
authority  as  provided  in  this  notice. 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  FHEO 
redelegates  the  authority  for  Fair 
Housing  Act  complaint  processing,  as 
provided  in  24  CFR  part  103,  to  the 
General  Deputy  Assistant  Secretary  for 
FHEO. 

The  General  Deputy  Assistant 
Secretary  for  FHEO  further  redelegates 
the  authority  under  24  CFR  part  103, 
subparts  A,  B,  D  (with  the  exception  of 
the  filing  of  a  Secretary-initiated 
complaint  under  24  CFR  103.200(b)  and 
24  CFR  103.204(a)),  E,  and  F,  to  the 
FHEO  Hub  Directors,  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Programs,  and  to  the  Director  of  the 
Office  of  Enforcement. 

The  General  Deputy  Assistant 
Secretary  for  FHEO  further  redelegates 
the  authority,  under  24  CFR  part  103, 
subpart  C,  to  the  FHEO  Hub  Directors, 
and  the  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs. 

The  General  Deputy  Assistant 
Secretary  for  FHEO  further  redelegates 
the  authority  under  24  CFR  103.510(a) 
and  (d)  to  the  FHEO  Hub  Directors,  to 
the  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs  and  to  the 
Director  of  the  Office  of  Enforcement, 
with  the  exception  of  pattern  and 
practice  referrals  to  the  Attorney 
General,  which  are  redelegated  only  to 
the  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs,  and  to  the 
Director  of  the  Office  of  Enforcement. 

The  Assistant  Secretary  for  FHEO 
redelegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  the 
authority  to  reconsider  no  cause 
determinations.  The  General  Deputy 
Assistant  Secretary'  for  FHEO  further 
redelegates  this  authority  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Programs,  and  to  the  Director  of  the 
Office  of  Enforcement. 

The  Assistant  Secretary  for  FHEO 
redelegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  the 
authority  to  issue  subpoenas  related  to 
the  Young  v.  Martinez  litigation.  The 
General  Deputy  Assistant  Secretary  for 
FHEO  further  redelegates  this  authority 
to  the  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs  and  to  the 
Director  of  the  Young  Implementation 
Office. 

Section  B.  Authority  To  Further 
Redelegate 

The  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs,  the  Director 
of  the  Office  of  Enforcement,  the  FHEO 
Hub  Directors,  and  the  Director  of  the 
Young  Implementation  Office  may  not 


redelegate  the  authorities  provided  in 
Section  A  of  this  notice. 

Section  C.  Authority  Revoked 

All  prior  redelegations  of  authority  for 
Fair  Housing  complaint  processing 
made  within  the  Office  of  the  Assistant 
Secretary  for  FHEO  are  revoked. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  25,  2003. 

Carolyn  Y.  Peoples, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Floyd  O.  May, 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

[FR  Doc.  03-19786  Filed  8-1-03;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-20] 

Revocation  and  Redelegation  of 
Administrative  Authority  for  Title  VI  of 
the  Civil  Rights  Act  of  1964 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  authority. 

summary:  The  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
(FHEO)  revokes  all  prior  redelegations 
of  authority  under  Title  VI  of  the  Civil 
Rights  Act  of  1964  made  within  the 
Office  of  Assistant  Secretary  for  FHEO 
and  redelegates  this  authority  to  act  as 
the  "responsible  Department  official," 
with  noted  exceptions,  to  the  General 
Deputy  Assistant  Secretary,  who  in  turn, 
redelegates  certain  authority  to  the 
Deputy  Assistant  Secretary  for 
Enforcement  and  Progreuns,  to  the 
Dfrector  of  the  Office  of  Enforcement, 
and  to  the  FHEO  HUB  Directors. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Newton,  Deputy  Assistant 
Secretary  for  Operations  and 
Management,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  5128, 
Washington,  DC  20410-0001,  telephone 
(202)  708-0768.  (This  is  not  a  toll-free 
number.)  Hearing-  and  speech-impaired 
individuals  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service 
number  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  By 
previous  delegation  (36  FR  8821,  May 


13,  1971).  the  Secretary  of  HUD 
■  delegated  the  Secretary's  authority,  with 
an  exception  for  the  authority  in  24  CFR 
1.4(b)(2)(ii),  to  act  as  the  "responsible 
Department  official"  in  all  matters 
relating  to  carr>'ing  out  the  requirements 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d),  to  the  Assistant 
Secretary  for  Equal  Opportunity  (now 
the  Assistartt  Secretar>'  for  FHEO). 

The  provisions  of  Title  VI  are 
implemented  in  the  regulations  in  24 
CFR  part  1 .  A  new  delegation  of 
authority  in  which  the  Secretary' 
delegates  to  the  Assistant  Secretary'  for 
FHEO  authority,  with  noted  exceptions, 
to  act  as  the  "responsible  Department 
official"  in  matters  relating  to  the 
carrying  out  of  the  requirements  of  Title 
VI  of  the  1964  Civil  Rights  Act,  is  being 
published  concurrently  with  this 
redelegation  of  authority. 

Accordingly,  in  this  notice,  the 
Assistant  Secretary'  for  FHEO 
redelegates  the  authority,  with  noted 
exceptions,  to  act  as  the  "responsible 
Department  official"  under  Title  VI  of 
the  1964  Civil  Rights  Act  and  its 
implementing  regulations. 

Section  A.  Authority  Redelegated 

With  certain  exceptions  noted  in 
Section  B,  the  Assistant  Secretary  for 
FHEO  redelegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  the 
authority,  under  Title  VI  as  provided  in 
24  CFR  part  1,  to  act  as  the  "responsible 
Department  official"  in  matters 
delegated  to  the  Assistant  Secretary  for 
FHEO.  The  General  Deputy  Assistant 
Secretary  for  FHEO  further  redelegates 
this  authorit}',  with  noted  exceptions 
noted  in  Section  B,  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Programs,  to  the  Director  of  the  Office 
of  Enforcement,  and  to  the  FHEO  Hub 
Directors. 

Section  B.  Authority  Excepted 

The  authority  redelegated  in  this 
notice  does  not  include  the  authority  to 
issue  or  to  waive  regulations.  The 
authority  redelegated  by  the  Assistant 
Secretary  for  FHEO  to  the  General 
Deputy  Assistant  Secretary  in  this 
notice  does  not  include  the  authority  to 
terminate,  refuse  to  grant,  or  refuse  to 
continue  federal  financial  assistance 
(see  24  CFR  l."8(c)).  The  authority 
redelegated  by  the  General  Deputy 
Assistant  Secretary  for  FHEO  to  the 
FHEO  Hub  Directors  does  not  include 
the  authority  under  24  CFR  1.8(a)  and 
(d)  to  refer  to  the  Department  of  Justice 
(DOJ)  unresolved  findings  of  non- 
compliance or  to  seek  compliance 
tluough  referral  to  DOJ  or  "other  means 
authorized  bv  law." 
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DEPARTMENTOF  HOUSING  AND 
URBAN  DEVEiiOPMENT 

[Docket  No.  FR-I837-D-18] 

Revocation  and  Redelegation  of 
Administrative  Authority  for  Title  I, 
Section  109  of  jthe  Housing  and 
Community  D^elopment  Act  of  1974 


AGENCY:  Office 
Secretary  for 
Opportunity. 
ACTION:  Notice 
redelegation  o 


of  the  Assistant 
F<  ir  Housing  and  Equal 
h  UD. 

3f  revocation  and 
f  authority. 


ail 


made 


SUMMARY:  The 

Fair  Housing 
(FHEO)  revoke: 
of  authority 
the  Assistant 
Title  I,  Section 
Community 
and  redelegatei 
FHEO  field  anc 
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FOR  FURTHER  IN  FORMATION  CONTACT: 

Karen  A.  Nevrtun.  Deputy  Assistant 
Secretary  for  O  derations  and 
Management,  C  ffice  of  Fair  Housing  and 
Equal  Opportu;  lity.  Department  of 
Housing  and  U  ban  Development,  451 
Seventh  Street,  SVV.,  Room  5128, 
Washington,  B  Z  20410-0001,  telephone 
(202)  708-076«.  (This  is  not  a  toll-free 
number.)  Hearing-  and  speech-impaired 
individuals  may  access  this  number 
through  TTY  b  '  calling  the  toll-free 
Federal  Inform  ition  Relay  Service 
number  at  (80ok  877-8339. 
SUPPLEMENTARY   INFORMATION:  By 
previous  deleg;  ition,  the  Secretary  of 


HUD  delegated 


Secretary  of  Ff  EO,  with  certain 


exceptions,  the 


to  the  Assistant 


"responsible  Department  official," 
under  Title  I,  Section  109  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5309).  [See  41  FR 
15359,  April  12,  1976)  The  provisions  of 
Section  109  are  implemented  through 
HUD's  regulations  in  24  CFR  part  6.  [See 
also  24  CFR  6.3,  in  which  the 
"responsible  official"  is  defined  as  the 
Assistant  Secretary  for  FHEO  (or  the 
Assistant  Secretary's  designee).)  The 
Assistant  Secretary  redelegates  the 
authority  under  Section  109  and  its 
implementing  regulations  as  provided 
in  this  notice. 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  FHEO 
redelegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  the 
authority  under  Section  109,  as 
provided  in  24  CFR  6.10  and  6.11.  The 
General  Deputy  Assistant  Secretary  for 
FTiEO  further  redelegates  these 
authorities,  with  noted  exceptions,  to 
the  Deputy  Assistant  Secretary  for 
Enforcement  and  Programs  to  the 
Director  of  the  Office  of  Enforcement, 
and  to  the  FHEO  Hub  Directors. 

Section  B.  Authority  Excepted 

The  Assistant  Secretary  for  FHEO 
does  not  redelegate  the  authority  to 
notify  a  relevant  Governor  or  Chief 
Executive  Officer  of  findings  that  a 
recipient  is  in  noncompliance  as 
provided  in  24  CFR  6.12. 

The  authority  delegated  by  the 
General  Deputy  Assistant  Secretary  for 
FHEO  to  the  FHEO  Hub  Directors  does 
not  include  the  authority  under  24  CFR 
6.11(c)  to  review  letters  of  finding. 

Section  C.  Delegations  of  Authority 
Revoked 

All  prior  redelegations  of  authority 
made  within  the  Office  of  the  Assistant 
Secretary  for  FHEO  under  Section  109 
of  the  Housing  and  Community 
Development  Act  of  1974  are  revoked. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  A(,t  (42 
U.S.C.  3535(d)!. 

Dated:  July  25,  2003. 

Carolyn  Y  Peoples. 

Assistant  Secretar}'  for  Fair  Housing  and 
Equal  Opportunity. 

Floyd  O.  May, 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

|FR  Doc.  03-19788  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-29] 

Revocation  and  Redelegation  of 
Authority  Under  Section  3  of  the 
Housing  and  Urban  Development  Act 
of  1968 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  authority. 


authority  to  act  as  the 


SUMMARY:  The  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
(FHEO)  revokes  all  redelegations  of 
authority  made  within  the  Office  of  the 
Assistant  Secretary  for  FHEO  imder 
Section  3  of  the  Housing  and 
Community  Development  Act  of  1968. 
The  Assistant  Secretary  for  FHEO 
redelegates  this  authority  to  the  General 
Deputy  Assistant  Secretary'  for  FHEO. 
EFFECTIVE  DATE:  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Thompson,  Acting  Director, 
Office  for  Economic  Opportunity,  Office 
of  Fair  Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  5234,  Washington,  DC  20410- 
2000;  (202)  708-3685.  (This  is  not  a  toll- 
free  number.)  Hearing-  and  speech- 
impaired  individuals  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
number  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  On 
October  8,  1993  (58  FR  52534);  the 
Department  published  a  proposed  rule 
that  implemented  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Section  3)  (12  U.S.C.  1701u),  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Act).  Since  its  enactment.  Section 
3  has  served  as  a  statutory  basis  for 
promoting  the  award  of  jobs  and 
contracts,  generated  from  projects 
receiving  HUD  financial  assistance,  to, 
respectively,  low-income  residents  and 
businesses  of  the  areas  where  the 
projects  to  be  assisted  are  located.  The 
1992  Act  significantly  revised  Section  3, 
but  did  not  alter  the  objective  of  Section 
3,  which  is  to  provide  economic 
opportunities  to  low-income  persons. 
The  1992  Act  strengthened  the  Section 
3  mandate  by  clarif>'ing  the  types  of 
HUD  financial  assistance,  activities,  and 
recipients  subject  to  the  requirements  of 
Section  3;  identifying  the  specific 
individuals  and  businesses  who  are  the 
intended  beneficiaries  of  the  economic 
opportunities  generated  from  HUD- 
assisted  activities;  and  establishing  the 


order  of  priority  in  which  these 
individuals  £uid  businesses  should  be 
recruited  and  solicited  for  the 
employment  and  other  economic 
opportunities  generated  from  HUD- 
assisted  activities.  On  June  30,  1994  (59 
FR  33866),  when  the  interim  rule  was 
published,  the  functions  and 
responsibilities  of  the  Secretary  under 
Section  3  were  delegated  to  the 
Assistant  Secretary  for  FHEO.  [See  24 
CFR  135.7.)  The  Assistant  Secretary  for 
FHEO  was  further  authorized  to 
redelegate  these  functions  and 
responsibilities  to  other  employees  of 
HUD,  except  for  the  authority  to  issue 
rules  and  regulations  under  24  CFR  part 
135. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  redelegates  authority  as 
follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  FHEO 
redelegates  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  all 
authority  under  Section  3  of  tlie 
Housing  and  Urban  Development  Act  of 
1968,  except  for  the  authority  to  issue  or 
waive  regulations. 

Section  B.  Authority  Revoked 

All  prior  redelegations  of  authority 
made  within  the  Office  of  the  Assistant 
Secretary  for  FHEO  under  Section  3  of 
the  Housing  and  Community 
Development  Act  of  1968  are  revoked. 

Section  C.  Authority  To  Redelegate 

The  authority  redelegated  to  the 
General  Deputy  Assistant  Secretary  may 
not  be  further  redelegated. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  July  25,  2003. 

Carolyn  Y.  Peoples, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Floyd  O.  May,  ' 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

[FR  Doc.  03-19789  Filed  8-1-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Construction  and 
Operation  of  a  Residential 
Development  on  78  Acres  of  the 
Greenshores  Subdivision,  Travis 
County,  TX  (PK-RE  Development) 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  PK-RE  Development  Co.,  hic. 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  piu'suant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  Applicant  has 
been  assigned  permit  number  TE- 
074582-0.  The  requested  permit,  which 
is  for  a  period  of  30  years,  would 
authorize  the  incidental  take  of  the 
endangered  golden-cheeked  warbler 
[Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  operation  of  a 
residential  development  on  portions  of 
the  7B-acre  Greenshores  Subdivision, 
Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  or  non- 
jeopardy  to  the  species  and  a  decision 
piu-suant  to  the  National  Environmental 
Policy  Act  (NEPA)  will  not  be  made 
until  at  least  60  days  from  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  October  3,  2003. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildhfe  Service,  PO  Box  1306, 
Room  4102,  Albuquerque,  New  Mexico 
87103.  Persons  wishing  to  review  the 
EA/HCP  may  obtain  a  copy  by  written 
or  telephone  request  to  Sybil  Vosler, 
U.S.  Fish  and  Wildlife  Service, 
Ecologiced  Services  Office,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection,  by 
wnritten  request  or  by  appointment  only, 
during  normal  business  hours  (8  a.m.  to 
4:30  p.m.)  at  the  U.S.  Fish  and  Wildlife 
Service  Office,  Austin,  Texas.  Data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  in 


writing  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service  Office, 
Austin,  Texas  at  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758.  Please 
refer  to  permit  number  TE-074582-0 
when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sybil  Vosler  at  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Office,  10711  Burnet  Road,  Suite  200, 
Austin,  Texas  78758  (512/490-0057). 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

APPLICANT:  Russell  Eppright 
Custom  Homes  plans  to  construct  a 
residential  development  on  portions  of 
the  78-acre  Greenshores  Subdivision, 
City  of  Austin.  Travis  County,  Texas. 
This  action  would  eliminate 
approximately  21.7  acres  of  habitat  and 
adversely  affect  25.8  acres,  resulting  in 
take  of  the  golden-cheeked  warbler.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  golden- 
cheeked  warbler  by  preserving  63.6 
acres  of  habitat  which  will  be  managed 
in  perpetuity  for  the  benefit  of  the 
golden-cheeked  warbler. 

Bryan  Arroyo, 

Acting  Regional  Director.  Southwest  Region, 
Albuquerque,  New  Mexico. 
[FR  Doc.  03-19683  Filed  8-1-03;  8:45  am) 
BILUNG  COOe  4S10-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Safe  Hart>or 
Agreement  With  Assurances  and 
Receipt  of  Application  for  an 
Enhancement  of  Survival  Permit  for 
Activities  on  the  Robert  K.  Long  Ranch 
in  Bastrop  County,  TX 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  Robert  K.  Long,  Sr.  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  enhancement  of  survival 
permit  pursuant  to  section  10(a)(1)(A)  of 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.).  The  permit  application  includes  a 
proposed  Safe  Harbor  Agreement  (SHA) 
for  the  endangered  Houston  toad  [Bufo 
houstonensis)  for  a  period  of  10  years. 
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DATES:  Writter  comments  must  be 
received  withi  i  30  days  of  the  date  of 
this  publicatio  [1. 

ADDRESSES:  Pe  rsons  wishing  to  review 
the  apphcatioi  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wild  ife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  SH.  V  may  obtain  a  copy  by 
contacting  Pai|  [e  Najvar.  U.S.  Fish  and 
Wildlife  Servi(  e.  10711  Burnet  Road. 
Suite  200,  Austin,  Texas  78758  (512- 
490-0057).  Do  ;uments  will  be  available 
for  public  inspection  by  written  request, 
by  appointmer  t  only,  during  normal 
business  hours  (8  to  4:30)  at  the  U.S. 
Fish  and  Wild!  ife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  SHA 
should  be  subnitted  to  the  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  10711 
Burnet  Road,  S  uite  200,  Austin,  Texas 
78758  Austin,  Texas.  Please  refer  to 
permit  numbei  TE-074530-0  when 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Najvar  at  10711  Burnet  Road, 
Suite  200,  Ausin,  Texas  78758  (512- 
490-0057;  Fax  512-490-0974). 
SUPPLEMENTARr  INFORMATION:  We  (the 
Service)  announce  the  opening  of  a  30- 
day  comment  aeriod  and  request 
comments  fror  i  the  public  on  the 
Applicant's  en  lancement  of  survival 
permit  applica  ion  and  the 
accompanying  proposed  SHA.  All 
comments  we  i  eceive,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be 
released  to  the  public. 

Under  a  Safe  Harbor  Agreement, 
participating  p  roperty  owners 
voluntarily  undertake  management 
activities  on  their  property  to  enhance, 
restore,  or  mail  itain  habitat  benefitting 
species  listed  i  nder  the  Act.  Safe 
Harbor  Agreen  ents  encourage  private 
and  other  non-  "ederal  property  owners 
to  implement  c  onservation  efforts  for 
listed  species  b  y  assuring  property 
owners  they  w  II  not  be  subjected  to 
increased  property  use  restrictions  due 
to  their  efforts  ;o  attract  listed  species  to 
their  property  i  )r  increase  the  numbers 
or  distribution  of  listed  species  already 
on  their  propeity.  Application 
requirements  and  issuance  criteria  for 
enhancement  c  f  siu^ival  permits 
through  Safe  H  irbor  Agreements  are 
found  in  50  CFR  17.22  and  17.32. 

The  Service  vorked  with  the 
Applicant  to  di  isign  and  implement 
conservation  n  easures  that  are  expected 
to  provide  a  ne  t  conservation  benefit  to 
the  Houston  to  id  in  Bastrop  County, 
Texas.  Conservation  measures  the 
Applicant  will  undertake  according  to 


the  Agreement  are:  (1)  Fence  an  existing 
pond  and  an  ephemeral  wetland  so  as 
to  exclude  cattle  during  the  breeding 
season,  (2)  install  fencing  in  a  manner 
that  protects  important  habitat  areas  and 
facilitates  herd  rotation,  (3)  create  a 
shallow  ephemeral  pond  designed  to 
facilitate  and  enhance  toad  breeding 
success,  (4)  install  alternative  water 
sources  for  the  cattle,  (5)  thin 
understory  vegetation  in  woodlands  and 
forests,  (6)  link  ponds  and  woodlands 
through  strategic  location  of  brush  piles 
and  (where  feasible)  establishment  of 
woodland  corridors,  (7)  develop  and 
implement  d  prescribed  fire  plan  for  the 
entire  Ranch,  (8)  plant  and  protect 
native  bimchgrasses,  and  (9)  treat 
imported  red  fire  ant  mounds. 

The  incidental  take  of  toads  may 
occur  from  (1)  habitat  management 
actions  conducted  in  accordance  with 
the  conservation  measures  in  the 
Agreement,  (2)  ongoing  ranch  activities 
that  may  have  an  increased  chance  of 
taking  a  toad  if  toad  numbers  increase, 
as  expected,  and  (3)  removal  of  the 
improvements,  at  some  point  in  the 
future,  if  the  Applicant  exercises  his 
authorization  to  do  so  under  the  permit. 

We  provide  this  notice  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  pursuant  to  implementing 
regulations  for  the  National 
Environmental  Policy  Act  (40  CFR 
1506.6). 

Dated:  July  11,  2003. 
Stuart  C.  Leon, 

Acting  Regional  Director,  Southwest  Region, 

Albuquerque.  New  Mexico. 

[FR  Doc.  03-19684  Filed  8-1-03;  8:45  am] 

BILUNG  COOE  4510-55-P- 


DEPARTMENT  OF  THE  IffTERIOR 

Fish  and  Wildlife  Service 

Preparation  of  an  Environmental 
Impact  Statement  for  Mount  Diablo 
State  Park,  Contra  Costa  County,  CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  the 
Fish  and  Wildlife  Service  (Service) 
advises  the  public  that  we  intend  to 
gather  information  necessary  to  prepare, 
in  coordination  with  the  California 
Department  of  Parks  and  Recreations 
(State  Parks),  a  joint  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  on  the  impacts 
of  the  proposed  Mount  Diablo  State  Park 
Habitat  Conservation  Plan  (Plan).  The 
Plan  is  being  prepared  under  section  10 


(a)(1)(B)  of  the  Endangered  Species  Act 
(Act).  The  Plan  proposes  an  18,000-acre 
planning  area  covering  the 
administrative  area,  including  a  1-raile 
buffer,  of  Mount  Diablo  State  Park, 
Contra  Costa  County,  California.  The 
State  Parks  intends  to  request  an 
incidental  take  permit  under  the  Act  for 
two  species  federally  listed  as 
threatened  and  seven  non-listed  species 
that  may  become  listed  during  the  term 
of  the  permit.  The  permit  is  needed  to 
authorize  incidental  take  of  listed 
species  that  could  occur  as  a  result  of 
implementation  activities  covered  under 
the  Plan. 

The  Service  provides  this  notice  to: 
(1)  Describe  the  proposed  action  and 
possible  alternatives;  (2)  advise  other 
Federal  and  State  agencies,  affected 
Tribes,  and  the  public  of  our  intent  to 
prepare  an  EIS/EIR;  (3)  announce  the 
initiation  of  a  public  scoping  period; 
and  (4)  invite  public  participating  in 
offering  suggestions  and  information  on 
the  scope  of  issues  to  be  included  in  the 
EIS/EIR. 

DATES:  Written  comments  should  be 
received  on  or  before  September  3, 
2003,  and  will  be  accepted  at  the  public 
meeting.  The  meeting  date  is:  Tuesday, 
August  19,  2003,  7  p.m.  to  9  p.m., 
Walnut  Creek,  California. 
ADDRESSES:  Written  comments  or 
questions  related  to  the  preparation  of 
the  EIS/EIR  and  NEPA  process  should 
be  submitted  to  Sheila  Larsen, 
Conservation  Planning,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way,  W- 
2605,  Sacramento,  California  95825; 
FAX  (916)  414-6713.  The  meeting 
location  is:  Shadelands  Art  Center,  111 
North  Wiget  Lane  at  Ygnacio  Valley 
Road,  Walnut  Creek,  California,  94596. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Larsen,  Fish  and  Wildlife 
Biologist,  Conservation  Planning,  at  the 
Sacramento  Fish  and  Wildlife  Office  at 
(916) 414-6600. 
SUPPLEMENTARY  INFORMATION: 

Reasonable  Accommodation 

Persons  needing  reasonable 
acconmiodations  in  order  to  attend  and 
participate  in  the  public  meeting  should 
contact  Sheila  Larsen  as  soon  as 
possible  (see  FOR  FURTHER  INFORMATION 
CONTACT).  To  allow  sufficient  time  to 
process  requests,  please  call  no  later 
than  one  week  before  the  public 
meeting.  Information  regarding  this 
proposed  action  is  available  in 
alternative  formats  upon  request. 

Background 

Section  9  of  the  Act  and  its 
implementing  Federal  regulations 
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prohibit  the  "take"  of  a  species  listed  as 
endangered  or  threatened.  Take  is 
defined  under  the  Act  as  including  to 
harass,  harm,  pursue,  hunt,  shoot, 
woimd,  kill,  trap,  capture  or  to  collect 
listed  animal  species,  or  to  attempt  to 
engage  in  such  conduct  (16  U.S.C. 
1538).  However,  under  section 
10(a)(1)(B)  of  the  Act.  we  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  species.  "Incidental  take"  is 
defined  by  the  Act  as  take  that  is 
incidental  to,  and  not  the  purpose  of. 
carrying  out  an  otherwise  lawful 
activity.  Regulations  governing  permits 
for  threatened  and  endangered  species 
are  found  in  the  Code  of  Federal 
Regulations  at  50  CFR  17.32.  and  17.22. 
Currently,  two  species  federally  listed 
as  threatened,  and  seven  species  that  are 
not  listed,  are  proposed  for  coverage 
under  the  proposed  Plan.  The  listed 
species  are  Alameda  whipsnake 
[Masticophis  lateralis  euryxanthus)  and 
California  red-legged  frog  [Rana  aurora 
draytonii).  The  non-listed  species  are: 
California  tiger  salamander  (Ambystowa 
calif omiense),  foothill  yellow-legged 
frog  [Rana  boylii),  Swainson's  hawk 
[Buteo  swainsoni),  peregrine  falcon 
[Falco  peregrinus  anatum),  burrowing 
owl  (Athene  cunicularia],  Mount  Diablo 
bird's-beak  [Cordylanthus  nidularius], 
and  rock  sanicle  (Sanicula  saxatilis). 
Species  may  be  added  or  deleted  during 
the  course  of  Plan  development  based 
on  further  analysis,  new  information, 
agency  consultation,  and  public 
comment. 

The  proposed  Plan  area  includes 
approximately  18,000  acres  in  west 
Contra  Costa  County.  The  boundaries  of 
the  Plan  area  are  generally  defined  as  a 
1-mile  buffer  around  Mount  Diablo  State 
Park,  including  the  park. 

Possible  implementation  activities 
that  may  be  covered  under  the  proposed 
Plan  include  road  and  trail  development 
and  maintenance,  natural  resource 
management,  park  facilities 
development  and  associated 
infrastructure,  park  operation  and 
maintenance  projects,  and  special 
events.  For  proposed  road  and  trail 
development  and  maintenance, 
activities  such  as  grading  roads,  repairs 
due  to  erosion,  minor  re-alignment  of 
roads  and  trails,  repaving  of  existing 
primary  road  system,  and  management 
of  roadside  and  trail  vegetation  may 
occur.  For  proposed  natural  resource 
management,  activities  such  as  exotic 
plant  and  animal  control,  habitat 
restoration  and  enhancement,  and 
cultural  resource  surveys  and  protection 
may  occur.  Proposed  covered  activities 
under  park  operation  and  maintenance 
projects  may  include  construction  or 
expansion  of  existing  and  new  park 


facilities;  repair  and  replacement  of 
fences,  water  and  sewer  system;  and 
normal  park  operation  activities  such  as 
trash  removal,  hazard  tree  removal, 
maintaining  fuel  breaks,  and  snow 
plowing.  Special  event  activities  may 
include  company  picnics,  stargazing, 
and  athletic  events.  Under  the  proposed 
Plan,  the  effects  of  covered  activities  are 
expected  to  be  minimized  and  mitigated 
through  participation  in  a  conservation 
program,  which  will  be  fully  described 
in  the  Plan.  The  proposed  need  of  a 
conservation  program  is  to  provide  long- 
term  protection  of  covered  species  by 
protecting  biological  communities  in  the 
Plan  area. 

Components  of  a  proposed 
conservation  program  are  now  under 
consideration  by  the  Service  and  State 
Parks.  These  components  will  likely 
include:  Avoidance  and  minimization 
measures,  monitoring,  adaptive 
management,  and  mitigation  measures 
consisting  of  preservation,  restoration, 
and  enhancement  of  habitat. 

Environmental  Impact  Statement/ 
Report 

State  Parks  has  selected  Shaw  E&I, 
Inc.  (Shaw),  to  prepare  the  Draft  EIS/ 
EIR.  The  joint  document  will  be 
prepared  in  compliance  with  NEPA  and 
the  California  Environmental  Quality 
Act  (CEQA).  Although  Shaw  will 
prepare  the  EIS/EIR,  the  Service  will  be 
responsible  for' the  scope  and  content  of 
the  document  for  NEPA  purposes,  and 
State  Parks  will  be  responsible  for  the 
scope  and  content  of  the  document  for 
CEQA  purposes. 

The  EIS/EIR  will  consider  a  proposed 
action  (issuance  of  section  10(a)(1)(B) 
permit),  no  action  (no  permit) 
alternative,  and  a  reasonable  range  of 
other  alternatives.  A  detailed 
description  of  the  proposed  action  and 
other  alternatives  will  be  included  in 
the  EIS/EIR.  It  is  anticipated  that  several 
alternatives  will  be  developed  during 
scoping,  which  may  vary  by  the  level  of 
conservation,  impacts  caused  by  the 
proposed  activities,  permit  area,  covered 
species,  or  a  combination  of  these 
factors. 

The  EIS/EIR  will  also  identify 
potentially  significant  impacts  on 
biological  resources,  land  use,  air 
quality,  water  quality,  mineral 
resources,  water  resources,  economics, 
and  other  environmental  resource  issues 
that  could  occur  directly  or  indirectly 
with  implementation  of  the  proposed 
action  and  other  alternatives.  For  all 
potentially  significant  impacts,  the  EIS/ 
EIR  will  identify  mitigation  measures 
where  feasible  to  reduce  these  impacts 
to  a  level  below  significance. 


Environmental  review  of  the  EIS/EIR 
will  be  conducted  in  accordance  with 
the  requirements  of  NEPA  (42  U.S.C. 
.4321  et  seq.),  its  implementing 
regulations  (40  CFR  parts  1500-1508), 
other  applicable  regulations,  and 
Service  procedures  for  compliance  with 
those  regulations.  We  are  publishing 
this  notice  in  accordance  with  section 
1501.7  of  NEPA  to  obtain  suggestions 
and  information  from  other  agencies 
and  the  public  on  the  scope  of  issues 
and  alternatives  to  be  addressed  in  the 
EIS/EIR.  More  specifically,  we  provide 
this  notice:  (1)  To  describe  the  proposed 
action  and  possible  alternatives;  (2)  to 
advise  other  Federal  and  State  agencies, 
affected  Tribes,  and  the  public  of  our 
intent  to  prepare  an  EIS/EIR;  (3)  to 
announce  the  initiation  of  a  public 
scoping  period;  and  (4)  to  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  be  included  in  the 
EIS/EIR.  The  primary  purpose  of  the 
scoping  process  is  to  identify,  rather 
them  to  debate,  significant  issues  related 
to  the  proposed  action.  We  invite 
v«ritten  comments  from  interested 
parties  to  ensure  that  the  full  range  of 
issues  related  to  the  permit  request  are 
identified.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

Dated:  luly  29.  2003, 
D.  Kenneth  McDermond, 
Deputy  Manager.  Region  1,  California/Nevada 
Operations  Office.  Sacramento.  California. 
(FR  Doc.  03-19776  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

• 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0088). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
Information  Collection  Request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  Part  227— Delegation  to  States. 
This  notice  also  provides  the  public  a 
second  opportunity  to  comment  on  the 
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require  the  s 
information 


ItiJFORMATlON  CONTACT: 
,  telephone  (303) 
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SUPPLEMENTAR  f 

Title:  30  CFV 

States. 

OMB  Contrdf 

Bureau  Fon.  i 


INFORMATION: 

Part  227,  Delegation  to 

Number:  1010-0088. 
Number:  None. 


Abstract:  The  Secretary  of  the  U.S. 
Department  of  the  Interior  (DOI)  is 
responsible  for  collecting  royalties  from 
lessees  who  produce  minerals  from 
leased  Federal  and  Indian  lands.  The 
Secretary  is  required  by  various  laws  to 
manage  mineral  resources  production 
on  Federal  and  Indian  lands,  collect  the 
royalties  due,  and  distribute  the  funds 
in  accordance  with  those  laws.  The 
Secretary  also  has  an  Indian  trust 
responsibility  to  manage  Indian  lands 
and  seek  advice  and  information  from 
Indian  beneficiaries.  MMS  performs  the 
royalty  management  functions  and 
assists  the  Secretary  in  carrying  out 
DOI's  Indiem  trust  responsibility. 

The  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996 
(RSFA),  Public  Law  104-185,  as 
corrected  by  Public  Law  104-200, 
amends  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA),  30 
U.S.C.  1701  et  seq.  Prior  to  enactment  of 
RSFA,  section  205  of  FOGRMA,  30 
U.S.C.  1735,  provided  for  the  delegation 
of  audits,  inspections,  and 
investigations  to  the  States.  RSFA 
amendments  to  section  205  of  FOGRMA 
provided  that  other  Federal  royalty 
management  functions  also  may  be 
delegated  to  requesting  States.  RSFA 
authorized  the  following  Federal  royalty 
management  functions  to  States: 

a.  Conducting  audits  and 
investigations; 

b.  Receiving  and  processing 
production  and  royalty  reports; 

c.  Correcting  erroneous  report  data; 

d.  Performing  automated  verification; 
and 

e.  Issuing  demands,  subpoenas 
(except  for  solid  mineral  and  geothermal 
leases),  orders  to  perform  restructured 
accountirig,  and  related  tolling 


agreements  and  notices  to  lessees  or 
their  designees. 

Currently,  10  States  have  delegation 
agreements  to  perform  audits  and 
investigations,  which  is  the  same 
function  previously  authorized  under 
FOGRMA  in  1982.  Since  the  passage  of 
RSFA  and  publication  of  the  final  rule 
on  August  12,  1997,  no  States  have 
proposed  a  delegation  agreement  to 
assume  the  four  additional  functions 
authorized  by  RSFA.  When  a  State 
performs  any  of  the  delegated  functions 
under  the  30  CFR  227  regulations,  the 
State  also  assumes  the  burden  of 
providing  various  types  of  information 
to  MMS.  This  information,  provided  to 
MMS  in  the  course  of  performing  the 
work  of  the  delegated  functions,  is  the 
focus  of  this  information  collection. 

The  requirement  to  respond  is 
voluntary.  If  a  State  were  to  perform  the 
function  of  processing  royalty  and 
production  reports,  that  State  would 
submit  proprietary  data  to  MMS,  and 
both  the  State  and  MMS  are  required  to 
safeguard  and  protect  proprietary  data. 
No  items  of  a  sensitive  nature  are 
collected. 

Frequency  of  Response:  Depending  on 
the  function  being  performed, 
information  can  be  daily,  monthly, 
quarterly,  or  annually. 

Estimated  Number  and  Description  of 
Respondents:  10  States  currently  have 
delegation  agreements  to  do  audits  and 
investigations.  We  estimate  that  one 
State  per  year  may  request  to  perform 
the  four  additional  functions  authorized 
by  RSFA. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour" Burden:  4,179 
hours. 

The  following  chart  shows  the 
breakdown  of  the  estimated  burden 
hours  by  CFR  section  and  paragraph: 
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State  Respondent  Annual  Burden  Hour  Chart 


30  CFR  section 


227.103;  227.107; 
227.109;  227.110(a), 
(b)(1)  and  (2),  (c), 
(d),  and  (e); 
227.111(a)  and  (b); 
227.805. 


227.112(d)  and  (e) 


227.200(a),  (b)(1),  (2), 
(3),  (4).  and  (5);  (c), 
and  (d). 


227.200(e)  and  (h); 
227.801(a);  227.804. 


227.200(f);  227.401(e); 
227.601(d). 


227.200(g)  

227.400(a)  (4),  (6); 
227.401(d). 


227.400(C) 


227.501(C) 


Reporting  requirement 


If  you  want  MMS  to  delegate  royalty  management  functions  to  you, 
then  you  must  submit  a  delegation  proposal  to  the  MMS  Asso- 
ciate Director  for  Minerals  Revenue  Management.  MMS  may  ex- 
tend the  90-day  period  with  your  written  consent.  You  may  sub- 
mit a  new  delegation  proposal  at  any  time  following  a  denial 

*  *  *  and  upon  request,  [MMS]  will  send  a  copy  of  the  delegation 
proposals  to  trade  associations  to  distribute  to  their  members 

*  *  *  You  may  ask  MMS  to  renew  the  delegation  for  an  addi- 
tional 3  years  no  less  than  6  months  before  your  3-year  delega- 
tion agreement  expires.  You  must  submit  your  renewal  request  to 
the  MMS  Associate  Director  for  Minerals  Revenue  Management 

*  *  *  You  may  submit  a  new  renewal  request  any  time  after  de- 
nial. After  the  3-year  renewal  period  for  your  delegation  agree- 
ment ends,  if  you  wish  to  continue  performing  one  or  more  dele- 
gated functions,  you  must  request  a  new  delegation  agreement 
from  MMS  *  *  *  If  you  do  not  request  a  hearing  *  *  *  any  other 
affected  person  may  submit  a  written  request  for  a  hearing  to  the 
MMS  Associate  Director  for  Minerals  Revenue  Management.  Be- 
fore the  agreement  expires,  if  you  wish  to  continue  to  perform 
one  or  more  of  the  delegated  functions  you  performed  under  the 
expired  agreement,  you  must  request  a  new  delegation  agree- 
ment meeting  the  requirements  of  this  part  and  the  applicable 
standards.  If  you  want  to  perform  royalty  management  functions 
in  addition  to  those  authorized  under  your  existing  agreement 
you  must  request  a  new  delegation  *  *  *  After  your  delegation 
agreement  is  terminated,  you  may  apply  again  for  delegation  by 
beginning  with  the  proposal  process  *  *  *. 

At  a  minimum,  you  must  provide  vouchers  detailing  your  expendi- 
tures quarteriy  during  the  fiscal  year;  You  must  maintain  ade- 
quate books  and  records  to  support  your  vouchers. 

*  *  *  You  must  seek  information  or  guidance  from  MMS  regarding 
new,  complex,  or  unique  issues.  Provide  complete  disclosure  of 
financial  results  of  activities;  Maintain  correct  and  accurate 
records  of  all  mineral-related  transactions  and  accounts;  Maintain 
effective  controls  and  accountability;  Maintain  effective  system  of 
accounts  *  *  *;  Maintain  adequate  royalty  and  production  infor- 
mation *  *  *  Assist  MMS  in  meeting  the  requirements  of  *  *  * 
GPRA;  Maintain  all  records  you  obtain  or  create  *  *  *. 

Provide  reports  to  MMS  about  your  activities  under  your  delegated 
functions  (progress  reports)  '  *  *  you  must  provide  periodic  sta- 
tistical reports  to  MMS  summarizing  the  activities  you  carried  out 
*  *;  Help  MMS  respond  to  requests  for  infonnation  from  other 
Federal  agencies,  Congress,  and  the  public  *  '  *  You  may  ask 
MMS  for  an  extension  of  time  to  comply  with  the  notice.  In  your 
extension  request  you  must  explain  why  you  need  more  time 
*  *  *  You  may  request  MMS  to  terminate  your  delegation  at  any 
time  by  submitting  your  written  notice  of  intent  6  months  prior  to 
the  date  on  which  you  want  to  terminate  *  *  *. 

Assist  MMS  in  maintaining  adequate  reference,  royalty,  and  pro- 
duction databases;  access  well,  lease,  agreement,  and  reporter 
reference  data  from  MMS,  and  provide  updated  information  to 
MMS  '  *  *  Access  well,  lease,  agreement,  and  production  re- 
porter or  royalty  reporter  reference  data  from  MMS  and  provide 
updated  information  to  MMS  *  *  *. 

Develop  annual  work  plans  *  *  * 

If  you  request  delegation  of  either  production  report  or  royalty  re- 
port processing  functions,  you  must  perform  *  *  *  timely  trans- 
■  mitting  production  report  or  royalty  report  data  to  MMS  and  other 
affected  Federal  agencies;  *  *  *  Providing  production  data  or 
royalty  data  to  MMS  and  other  affected  Federal  agencies  *  *  * 
Timely  transmit  required  production  or  royalty  data  to  MMS  and 
other  affected  Federal  agencies  *  *  *. 

You  must  provide  MMS  with  a  copy  of  any  exceptions  from  report- 
ing and  payment  requirements  for  marginal  properties  and  any 
alternative  royalty  and  payment  requirements  for  unit  agreements 
and  communitization  agreements  you  approve. 

Submit  accepted  and  corrected  lines  to  MMS  to  allow  processing  in 
a  timely  manner  *  *  *. 
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State  Respondent  Annual  Burden  Hour  Chart— Continued 


30  CFR  sec  lion 


Reporting  reqwiremenl 


Burden  hours 
per  response 


Annual  num- 
ber of  re- 
sponses 


Annual  burden 
hours 


227  601(c) 


Total 


I  To  perform  automated  verification  or  production  reports  or  royalty 

j  reports,  you  must;  Maintain  all  documentation  and  logging  proce- 

I  dures  *  *  *. 

I 


12 


24 


946 


4,179 


Estimated  /  nnual  Reporting  and 
Recordkeepin  ^  "Non-hour  Cost" 
Burden:  The  i  on-hour  cost  burden  for 
one  State  to  a:  sume  the  four  additional 
functions  autl  lorized  by  RSFA  is 
estimated  at  SpO.OOO  for  electronic 
imaging  capability, 
over  3  years,  the  cost  is 


:  an  1 


processing 

Aimualized 

S20.000. 
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received  no 
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ure  Statement:  The  PRA 

et  seq.)  provides  that  an 

conduct  or  sponsor,  and 

required  to  respond  to, 

information  unless  it 

tlv  valid  OMB  Control 


Section  3506(c)(2)(A)  of 
each  agency"*   *   * 
*  and  otherwise 
I  lembers  of  the  public  and 
concerning  each 
ion  of  information 
ies  must  specifically 
to:  (a)  Evaluate 
proposed  collection  of 
necessary  for  the  agency 
duties,  including  whether 
is  useful;  (b)  evaluate 
the  agency's  estimate  of 
the  proposed  collection  of 
enhance  the  quality, 
clarity  of  the 
be  collected;  and  (d) 
jurden  on  the 
Deluding  the  use  of 
ection  techniques  or 
information  technology, 
ith  the  public 
f  rocess,  we  published  a 
lederal  Register  on  April 
17073)  announcing  that 
this  ICR  to  OMB  for 
notice  provided  the 
y  comment  period.  We 
c(imments  in  response  to 


cfl 


and 
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F( 
hmit 


to  comment  in  response 
you  may  send  your 
comments  to  I  he  offices  listed  under  the 
ADDRESSES  se  ition  of  this  notice.  OMB 
has  up  to  60  c  ays  to  approve  or 
disapprove  th  3  information  collection 
but  may  respc  nd  after  30  days. 
Therefore,  to  (  nsure  maximum 
consideration  OMB  should  re,ceive 
public  commt  nts  by  September  3,  2003. 


Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http:// 
\M\'w.mrm.mms.go\/Laws_R_D/InfoCoU/ 
InfoColCom.htm.  We  will  also  make 
copies  of  the  comments  available  for 
public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood.  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifj'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  July  21.2003. 
Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 

Management. 

[FR  Doc.  0.3-19651  Filed  8-1-03:  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— DVD  Copy  Control 
Association  (DVD  CCA  ") 

Notice  is  hereby  given  that,  on  July  2, 
2003.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act'),  DVD  CCA  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 


changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
CIS  Technology.  Inc.,  Taipei  Hsien, 
TAIWAN;  DOCdata  Benelux  (OMM  bv). 
Tilburg,  THE  NETHERLANDS:  EMI 
Operations  Italy  S.p.A.,  Caronno 
Pertusella,  ITALY;  Humax  Co.,  Ltd., 
Gyeonggi-Do,  REPUBLIC  OF  KOREA;  Lu 
Kee  Electronic  Co.,  Ltd.,  Hong  Kong, 
HONG  KONG-CHINA;  ODS  Optical  Disc 
Service  GmbH,  Dassow,  GERMANY; 
Shanghai  HongSheng  (Norcent) 
Technologv  Co.,  Ltd.,  Shanghai, 
PEOPLE'S  REPUBLIC  OF  CHINA;  TAKT 
Kwaitkowski  &  Miadzel  Sp.J.,  Boleslaw, 
POLAND;  Trident  Microsystems,  Inc., 
Sunnyvale,  CA;  Videon  Central,  Inc., 
State  College,  PA;  and  Zhejiang 
HuaHong  Optoelectronics  Group  Co., 
Ltd.,  Hangzhou,  PEOPLE'S  REPUBLIC 
OF  CHINA  have  been  added  as  parties 
to  this  venture. 

Also,  Afreey  Inc.,  Taipei,  TAIWAN; 
Alphacast  Co.  Ltd.,  Seoul,  REPUBLIC 
OF  KOREA;  Applied  Research 
Corporation,  Taiepei  Hsien,  TAIWAN; 
Esonic  Technologv  Corporation,  Taipei, 
TAIWAN:  FM  Com  Corp.,  Kyungki-Do, 
REPUBLIC  OF  KOREA;  Friendly  CD-Tek 
Corporation,  Taipei,  TAIWAN;  Goldteck 
International  Inc.,  Taipei,  TAIWAN; 
Great  China  Technology  Inc.,  Taipei 
Hsien,  TAIWAN;  Gynco  Electronics 
(H.K.)  Ltd.,  Hong  Kong,  HONG  KONG- 
CHINA;  Hanbit  System  Co.,  Ltd., 
Kyonggi-do.  REPUBLIC  OF  KOREA; 
Hermosa  Cysware  Ltd.,  Taipei, 
TAIWAN;  Highlead  Technology,  Taipei 
Hsien.  TARVAN;  lavix  Technology  Co., 
Ltd.,  Taipei,  TAIWAN:  Iomega 
Corporation,  Roy,  UT;  Jeu  Hang 
Technology  Co.,  Ltd.,  Taipei.  TAIWAN; 
Jointeck  (HK)  Limited,  Hong  Kong, 
HONG  KONG-CHINA:  Linux 
Technology  Ltd.,  Taipei,  TAIWAN; 
Makidol  Electronics  Co.,  Ltd., 
Shenzhen,  PEOPLE'S  REPUBLIC  OF 
CHINA;  Maxwell  Productions,  LLC, 
Scottsdale,  AZ;  MbyN  Inc.,  Kjoingki-do, 
REPUBLIC  OF  KOREA;  Media 
Dimensions,  Inc.,  Austin.  TX;  Media 
Group,  Inc.,  Fremont,  CA:  Megatron  Co., 
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Ltd.,  Seoul,  REPUBLIC  OF  KOREA; 
Novae  Co.,  Ltd..  Tokyo,  JAPAN;  Optical 
Disc  Stampers,  Orange,  CA;  Shenzhen 
WED  Development  Co.,  Ltd., 
Guangdong,  PEOPLE'S  REPUBUC  OF 
CHINA;  Shunde  Xiongfend  Electric 
Industrial  Company,  Guangdong, 
PEOPLE'S  REPUBLIC  OF  CHINA; 
Takaya  Corporation,  Tokyo,  JAPAN; 
Tanway  Electronic  Factory,  Hong  Kong, 
HONG  KONG-CHINA;  TVL\,  Santa 
Clara,  CA;  Unidisc  Technology  Co.,  Ltd., 
Taipei  Hsien,  TAIWAN;  Zen  Research 
NV,  Curacao,  NETHERLANDS 
ANTILLES;  and  Zenix  Electronics 
Limited,  Hong  Kong,  HONG  KONG- 
CHINA  have  been  dropped  as  parties  to 
this  venture.  In  addition,  Ravisent  has 
changed  its  name  to  Sonic  Solutions, 
Novato,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DVD  CCA 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  11,  2001,  DVD  CCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  3,  2001  (66  FR  40727). 

The  last  notification  was  filed  with 
the  Department  on  April  4,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  14,  2003  (68  fr  25905). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  03-19673  Filed  8-1-03:  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Gaming  Standards 
Association  (GSA) 

Notice  is  hereby  given  that,  on  July  8, 
2003,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Gaming 
Standards  Association  ("GSA")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 


Alliance  Gaming  Services,  Amsterdam, 
HOLLAND;  Australasian  Gaming 
Machine  Manufacturers  Association 
(AGMMA),  Crows  Nest,  New  South 
Wales,  AUSTRALIA;  BMM  North 
America,  Las  Vegas,  NV;  Cadillac  Jack, 
Duluth,  CA;  Cirsa  Interactive,  Terrassa, 
SPAIN;  Cyberview  Technologies,  Inc., 
Las  Vegas,  NV;  GameTech  International, 
Reno,  NV;  GGS-US  LTD.  Us  Vegas,  NV; 
Giesecke  &  Devrient,  Dulles,  VA;  Glory 
USA,  W.  Caldwell,  NJ;  Isle  of  Capri 
Casinos,  Inc.,  Biloxi,  MS;  MBDA, 
Miami,  OK;  OLGC,  Toronto,  Ontario, 
CANADA;  and  Soanar,  Croydon. 
Victoria,  AUSTRALL\  have  been  added 
as  parties  to  this  ventiue.  Also,  IGT — 
International  Game  Technology,  Reno, 
NV  has  been  dropped  as  a  party  to  this 
ventiKe. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  GSA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  6,  2003,  GSA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  1,  2003  (68  FR  15743). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  03-19672  Filed  8-01-03;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— SEMATECH,  Inc.  d/b/a 
International  SEMATECH 

Notice  is  hereby  given  that,  on  June 
16,  2003,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  SEMATECH  Inc. 
(which  is  doing  business  as 
International  SEMATECH)  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  and  project 
status.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

With  respect  to  membership  status, 
Hynix  Semiconductor  Inc.  (formerly 
known  as  Hjmndai  Electronics 
Industries  Company,  Ltd.),  Kyoungki- 
do,  REPUBLIC  OF  KOREA;  and 


STMicroelectronics,  Geneva, 
SWITZERLAND  have  been  dropped  as 
parties  to  this  venture. 

The  scope  of  the  venture  has 
expanded  through  a  new  program  called 
the  Research  and  Developmept  (R&D) 
Foundry.  The  nature  and  objectives  of 
the  R&D  Foundry  are  to  make 
Liternational  SEMATECH's  Advanced 
Technology  Development  Facility 
("ATDF")  available  for  customized 
programs  and  advanced  R&D  on  fee-for- 
project  basis.  R&D  Foundry  customers 
can  be  International  SEMATECH 
members,  universities,  equipment 
suppliers  and  other  third  parties  in  the 
industry  (including  non-member  chip 
makers).  Fees  from  R&D  Foundry 
projects  will  be  used  to  offset  the 
expense  of  operating  the  ATDF.  The 
R&D  Foundry  customer  may  be  given 
exclusive  access  at  certain  times  to  tools 
in  the  ATDF  and.  depending  on  the 
nature  of  the  project,  may  have  a 
dedicated  area  in  which  to  conduct 
ongoing  research.  Alternatively, 
International  SEMATECH  ATDF 
employees  will  perform  the  work  for  the 
R&D  Foundry  customer.  International 
SEMATECH  will  provide  personnel  to 
manage  the  R&D  Foundrj'  projects. 
International  SEMATECH  personnel 
costs  and  other  costs  related  to  R&D 
Foundry  activities  will  be  separately 
accounted  for.  If  an  International 
SEMATECH  member  is  also  an  R&D 
Foundry  customer,  its  R&D  Foundry  fee 
will  not  be  counted  toward  International 
SEMATECH  membership  dues.  The 
R&D  Foundry  customer  will  have 
exclusive  access  to  and  ownership  of 
most  of  the  intellectual  property  ("IP") 
resulting  from  its  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  International 
SEMATECH  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  April  22,  1988,  International 
SEMATECH  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  19,  1988  (53  FR  17987). 

The  last  notification  was  filed  with 
the  Department  on  January  19,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  24,  2001  (66  FR  20686). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  03-19671  Filed  &-01-03;  8:45  am] 
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DEPARTMEN' '  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Inforrtiation  Collection 
Activities:  Proposed  Collection; 
Comments  Re|quested 


action:  30-Da 


collection  unc  at  review:  Complicince 


with  the  Statu 
Requirements 
Women  Act. 


or>'  Eligibility 

jf  the  Violence  Against 


notice  of  information 


The  Departr  lent  of  Justice  (DOJ), 
Office  of  Justic  e  Programs  (OJP)  has 
submitted  the  bllowing  information 
collection  reqi  est  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  ap  )roval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  nformation  collection  is 
published  to  o  Jtain  comments  from  the 
public  and  aff(  cted  agencies.  This 
proposed  infoi  mation  collection  was 
previously  puMished  in  the  Federal 
Register  Volui  le  68,  Number  66.  page 
16832  on  Apri   7,  2003,  allowing  for  a 
60  day  comme  [it  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additior  al  30  days  for  public 
comment  unti  September  3,  2003.  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10 

Written  com  ments  and/or  suggestions 
regarding  the  i  ;ems  contained  in  this 
notice,  especia  lly  the  estimated  public 
burden  and  asi  ociated  response  time, 
should  be  dire  :ted  to  The  Office  of 
Management  aid  Budget,  Office  of 
Information  ar  d  Regulator^'  Affairs, 
Attention  Depi  irtment  of  Justice  Desk 
Officer.  Washi  igton,  DC  20503. 
Additionally.  (  omments  may  be 
submitted  to  C  MB  via  facsimile  to. 
{202)-395-728  5. Written  comments  and 
suggestions  frc  m  the  public  and  affected 
agencies  conct  rning  the  proposed 
collection  of  ii  formation  are 
encouraged.  Y  )ur  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  ii  formation  is  necessary 
for  the  proper  jerformance  of  the 
functions  of  th  ?  agency,  including 
whether  the  ir  formation  will  have 
practical  utilit  r. 

(2)  Evaluate  (he  accuracy  of  the 
agencies'  estin  ate  of  the  burden  of  the 
proposed  colle  ction  of  information, 
including  the  '  alidity  of  the 
methodology  end  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  ii  [formation  to  be 
collected;  and 

(4)  Minimizii  the  burden  of  the 
collection  of  ii  [formation  on<hose  who 
are  to  respond  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Certification  of  Compliance  with  the 
Statutory  Eligibility  Requirements  of  the 
Violence  Against  Women  Act. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  Office  of  Management  and  Budget 
Number  for  the  certification  form  is 
1125/185.  The  Office  on  Violence 
Against  Women,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice  is  sponsoring  the  collection. 

(4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  STOP  formula  grantees  (50 
states,  the  District  of  Columbia  and  five 
territories  (Guam,  Puerto  Rico, 
American  Samoa,  Virgin  Islands, 
Northern  Mariana  Islands)).  The  STOP 
Violence  Against  Women  Formula  Grant 
Program  was  authorized  through  the 
Violence  Against  Women  Act  of  1994 
(VAWA  1994)  and  reauthorized  and 
amended  by  the  Violence  Against 
Women  Act  of  2000  (VAWA  2000).  Its 
purpose  is  to  promote  a  coordinated, 
multi-disciplinary  approach  to 
improving  the  criminal  justice  system's 
response  to  violence  against  women.  It 
envisions  a  partnership  among  law 
enforcement,  prosecution,  courts,  and 
victim  advocacy  organizations  to 
enhance  victim  safety  and  hold 
offenders  accountable  for  their  crimes  of 
violence  against  women.  The 
Department  of  Justice's  Office  on 
Violence  Against  Women  (OVW) 
administers  the  STOP  Formula  Grant 
Program  funds  which  must  be 
distributed  by  STOP  state 
administrators  according  to  statutory 
formula  (as  amended  by  VAWA  2000). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  56  respondents  (STOP  state 
administrators)  less  than  one  hour  to 
complete  the  certification  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  certification  form  is  less 
than  56  hours. 


If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Heruy  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  July  30,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 
(FR  Doc.  03-19692  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4410-1B-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Activities:  Proposed  collection; 
comments  requested 

Action:  30-Day  Notice  of  information 
collection  under  review:  Certification  of 
Compliance  with  the  Statutory 
Eligibility  Requirements  for  Tribal 
Governments. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  FR  Volume 
68,  Number  66,  page  16832  on  April  7, 
2003,  allowing  for  a  60  day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  3,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC)20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infonnation 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Certification  of  Compliance  with  the 
Statutory  Eligibility  Requirements  for 
Tribal  Governments. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  Office  of  Management  and  Budget 
Number  for  the  certification  form  is 
1121/186.  The  Office  on  Violence 
Against  Women,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice  is  sponsoring  the  collection. 

(4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  the  approximately  100  grantees 
under  the  STOP  Violence  Against 
Indian  Women  Discretionary  Grant 
Program.  The  STOP  Violence  Against 
Indian  Women  Discretionary  Grants  are 
designed  to  develop  and  strengthen 
tribal  law  enforcement  and 
prosecutorial  strategies  to  combat 
violent  crimes  against  Indian  women,  as 
well  as  develop  and  strengthen  victim 
services.  The  Violence  Against  Women 
Act  of  1994  required  that  4  percent  of 
the  amount  appropriated  each  year  for 
grants  to  combat  violent  crimes  against 
women  be  made  available  for  grants  to 
Indian  tribal  governments.  The  Violence 
Against  Women  Act  of  2000  increased 
this  amount  to  5  percent. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  approximately  100  grantees 
under  the  STOP  Violence  Agciinst 
Indian  Women  Discretionary  Grant 


Program  less  than  one  hour  to  complete 
the  certification  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  estimated  annual 
hour  burden  to  complete  the 
certification  form  is  less  than  100  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Plaiming  Staff,  Patrick  Henry  Building, 
Suite  1600.  601  D  Street  NW. 
Washington,  DC  20530. 

Dated:  July  30,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-19693  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4410-18-^ 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

July  23,  2003. 

■nME  AND  DATE:  10  a.m..  Thursday,  July 
24, 2003. 

place:  Hearing  Room,  9th  Floor,  601 
New  Jersey  Avenue,  NW.,  Washington, 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following  in  open  session:  Secretary 
of  Labor  V.  Black  Butte  Coal  Co.,  Docket 
Nos.  WEST  2001-166-RM  and  WEST 
2002-223.  (Issues  include  whether  the 
Commission  should  grant  interlocutory 
review  on  the  question  of  whether  the 
judge  erred  in  denying  the  operator's 
motion  to  dismiss  based  upon  the 
Secretary's  delay  in  proposing  a  penalty 
assessment.) 

No  earlier  announcement  of  the 
meeting  was  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Ellen,  (202)  434-9950/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  03-19895  Filed  7-31-03;  12:20  am] 

BILUNG  CODE  6735-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 


ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  v«:iting  on  or  before 
September  18,  2003.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedide  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@naca.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

M.  Wester,  Jr.,  Director,  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301-^37-3120.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
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and  other  mei  lia.  To  control  this 
accumulation ,  agency  records  managers 
prepare  schec  ales  proposing  retention 
periods  for  records  and  subgait  these 
schedules  for  NARA's  approval,  using 
the  Standard  "orm  (SF)  115,  Request  for 
Records  Dispi  isition  Authority.  These 
schedules  pre  vide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  t  he  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  recordi ;  of  an  agency  or  one  of  its 
major  subdivi  sions.  Most  schedules, 
however,  covi  sr  records  of  only  one 
office  or  progi  am  or  a  few  series  of 
records.  Man]  of  these  update 
previously  ap  jroved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  w  ithout  the  approval  of  the 
Archivist  of  t]  le  United  States.  This 
approval  is  grpnted  only  after  a 
thorough  consideration  of  their 
administrativi  s  use  by  the  agency  of 
origin,  the  rig  its  of  the  Government  and 
of  private  pen  ions  directly  affected  by 
the  Government's  activities,  and 
whether  or  no  t  they  have  historical  or 
other  value. 

Besides  ideitifying  the  Federal 
agencies  and  i  tny  subdivisions 
requesting  disposition  authority,  this 
public  notice  ists  the  organizational 
unit(s)  accum  ilating  the  records  or 
indicates  ager  cy-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  a<  ;cumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  ten  iporary  items  (the  records 
proposed  for  ( lestruction).  It  also 
includes  a  brijf  description  of  the 
temporary  records.  The  records 
schedule  itsel '  contains  a  full 
description  ol  the  records  at  the  file  unit 
level  as  well  a  s  their  disposition.  If 
NARA  staff  h<  s  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  pi  ocess  is  available  on 
request. 

Schedules  Pei  iding 

1 .  Departm(  nt 
Agency-wide 
5  temporary 
identifying 
members  of 
are  in  need  oflmedical 
intervention 
electronic 
using  electroi^c 
processing. 


;anjd 

■Ai 


:  cop  les 


of  the  Air  Force, 
Nl-AFU-03-13,  5  items, 
i^ems).  Records  relating  to 
assisting  family 
r  Force  personnel  who 
and/ or  early 
services,  including 
of  records  created 
mail  and  word 


2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-15,  3  items,  3 
temporary  items).  Continuity  of 
operations  program  records 
accumulated  by  offices  other  than  the 
office  with  Army-wide  responsibility. 
Included  are  plans,  instructions, 
coordinating  actions,  initial  and  interim 
reports,  and  final  emergency  operations 
reports.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

3.  Department  of  the  Army,  Agency- 
wide  {Nl-AU-03-16,  3  items,  3 
temporary  items).  Background  materials 
used  to  prepare  studies  relating  to 
unconventional  warfare  and 
psychological  operations,  including 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium.  Recordkeeping 
copies  of  \he  studies  to  which  these  files 
relate  were  previously  approved  for 
permanent  retention. 

4.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-20,  2  items,  2 
temporary  items).  Records  relating  to 
Army  National  Guard  and  Army  Reserve 
incentive  programs  involving  such 
benefits  as  enlistment  bonuses, 
educational  assistance,  and  repayment 
of  student  loans.  Records  include 
determinations,  legal  opinions, 
statistics,  and  reports.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

5.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-21,  3  items,  3 
temporary  items).  Records  relating  to 
Army  educational  incentives  and 
entitlements.  Records  include 
documentation  on  eligible  participants 
and  information  related  to  inquiries  and 
corrective  actions  to  aid  soldiers  and 
veterans  in  obtaining  educational 
benefits.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

6.  Department  of  Energy,  Bonneville 
Power  Administration  (Nl-305-03-3,  6 
items,  6  temporary  items).  Records 
relating  to  procurement,  materials 
management,  and  quality  assurance, 
including  such  matters  as  the  disposal 


of  excess  material  and  equipment,  the 
agency's  quality  assurance  program,  and 
material  specifications.  Also  included 
are  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  This  schedule  revises 
retention  periods  for  these  items,  which 
were  previously  approved  for  disposal. 

7.  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  (Nl- 
468-03-2,  3  items,  3  temporary  items). 
Records  relating  to  weekly  conference 
calls  between  headquarters  and  regional 
offices  of  the  Office  of  General  Counsel. 
Included  are  sound  recordings, 
transcriptions,  written  simimaries,  and 
finding  aids.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

8.  Department  of  Homeland  Security, 
Transportation  Security  Administration 
(Nl-560-03-1,  20  items,  16  temporary 
items).  Records  of  the  Office  of  Chief 
Coxmsel,  including  such  records  as 
general  legal  files,  persoimel-related 
legal  assistance  files,  protests  to  the 
Comptroller  General,  legal  subject  files, 
claim  files,  civil  and  criminal 
enforcement  files,  and  international  law 
files.  Also  proposed  for  disposal  are 
electronic  copies  of  documents  created 
using  word  processing  and  electronic 
mail.  Records  proposed  for  permanent 
retention  include  recordkeeping  copies 
of  significant  litigation  files,  enacted 
legislation  files,  significant  regulation 
and  rulemaking  files,  and  formal  legal 
opinion  case  files. 

9.  Department  of  Justice,  Drug 
Enforcement  Administration  (Nl-170- 
03-07,  6  items,  6  temporary  items). 
Inputs,  electronic  data,  outputs,  and 
documentation  associated  with  the 
Diversion  Validation  Tracking  and 
Electronic  Filing  System,  which  tracks 
funding  allocated  to  support  the 
agency's  diversion  program.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

10.  Department  of  State,  Office  of  War 
Crimes  Issues  (Nl-59-02-2,  2  items,  1 
temporary  item).  Electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing  associated  with  the 
office's  program  files.  Recordkeeping 
copies  of  these  records  are  proposed  for 
permanent  retention. 

11.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt  {Nl-53-03- 
10, 1  item,  1  temporary  item). 
Surveillance  tapes  of  exterior  building 
areas  and  interior  entrance  areas.  This 
schedule  authorizes  the  agency  to 
destroy  these  records  after  a  retention 
period  that  is  shorter  than  the  retention 
period  included  in  General  Records 
Schedule  21,  Item  18. 


12.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt  {Nl-53-03- 
11,5  items,  5  temporary  items).  Forms, 
correspondence,  and  reports  needed  to 
process  securities  transactions  and 
letters  and  reports  relating  to  attempts  to 
contact  owners  of  unredeemed 
securities  or  owners  with  undeliverable 
secm-ities  or  payments.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing. 

13.  Department  of  the  Treasury,  U.S. 
Mint  (Nl-104-03-2,  2  items,  1 
temporary  item).  Electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing  that  are  associated 
with  financial  operations  reports. 
Recordkeeping  copies  of  these  files  are 
proposed  for  permanent  retention. 

14.  Department  of  the  Treasury,  U.S. 
Mint  (Nl-104-03-4),  2  items,  2 
temporary  items).  Economic  Crimes 
Unit  investigative  records.  Records 
include  original  complaints,  transmittal 
memorandums,  and  related  documents. 
Also  included  are  electronic  copies  or 
records  created  using  electronic  mail 
and  word  processing. 

15.  Peace  Corps,  Office  of  Overseas 
Posts  (Nl-490-02-2,  12  items,  8 
temporary  items).  Records  relating  to 
post  startup  and  closeout,  funding  and 
other  financial  matters,  and  volunteer 
living  allowances  and  stipends.  Also 
included  are  electronic  copies  of  records 
created  using  word  processing  and 
electronic  mail.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
briefing  books,  country  welcome  books, 
country  graduation  books,  and  legacy 
reports. 

16.  Tennessee  Valley  Authority, 
Fossil  Power  Group  (Nl-142-03-3,  8 
items,  6  temporary  items).  Design  and 
construction  drawings  documenting  the 
layout  of  structures  and  equipment  at 
fossil  power  plants  that  are  lacking  in 
historical  value.  Records  are  maintained 
in  paper  and  microfilm  and  as  scanned 
images.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
hard  copy  and  electronic  versions  of 
drawings  having  historical  value,  such 
as  site  general  plan  drawings,  drawings 
of  structures,  and  switchyard  drawings. 

Dated:  July  25.  2003. 
Michael  |.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington.  DC. 

[FR  Doc.  03-19652  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  751S-01-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  National 
Labor  Relations  Board. 

TIME  AND  date:  10  a.m.,  Tuesday,  July  9, 
2003. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
NW.,  Washington,  DC  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  persoimel  rules  and  practices, 
(6)  (personal  privacy),  and  (9)(B) 
(disclosure  would  significantly  frustrate 
implementation  of  a  proposed  Agency 
action). 

MATTERS  TO  BE  CONSIDERED:  Internal 
Administrative  Matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lester  A.  Heltzer,  Executive  Secretary, 
Washington,  DC  20570,  Telephone: 
(202)  273-1067. 

Dated,  Washington.  DC,  July  30,  2003. 

By  Direction  of  the  Board. 

Lester  A.  Heitzer, 

Executive  Secretary.  National  Labor  Relations 
Board. 

|FR  Doc.  03-19881  Filed  7-31-03;  12:15  am] 

BILUNG  CODE  7545-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-29288] 

Notice  of  Consideration  of  License 
Renewal  Request  for 
Decommissioning  the  Quehanna  Site 
in  Karthaus,  Pennsylvania  and 
Opportunity  To  Provide  Comments  and 
Request  a  Hearing 

ACTION:  Notice  of  consideration  of 
amendment  request  to  renew  license  to 
authorize  decommissioning,  and 
opportunity  to  provide  comments  and  to 
request  a  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Kottan,  Project  Manager, 
Decommissioning  and  Laboratory 
Branch,  Division  of  Nuclear  Materials 
Safety,  Region  I,  U.S.  Nuclear 
Regulatory  Commission,  475  Allendale 
Road,  King  of  Prussia,  PA  19406. 
Telephone:  (610)  337-5214,  fax  number 
(610)  337-5269,  and/or  e-mail 
jjk@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  renewal 
of  By-Product  Materials  License  No.  37- 


17860-02  (License  No.  37-17860-02), 
issued  to  the  Permsylvania  Department 
of  Environmental  Protection,  Bureau  of 
Radiation  Protection,  to  authorize 
decommissioning  of  the  Quehanna  Site 
in  Karthaus,  Pennsylvania. 

The  licensee  has  been  performing 
limited  decommissioning  of  the  hot 
cells  at  the  Quehanna  Site  in  accordance 
with  the  conditions  described  in 
License  No.  37-17860-02.  On  February 
26,  2003,  the  licensee  submitted  a 
license  renewal  application,  including  a 
revised  Decommissioning  Plan  (DP)  for 
the  Quehaima  Site,  to  the  NRG  for 
review  that  summarized  the 
decommissioning  activities  that  will  be 
imdertaken  to  remediate  the  hot  cells 
and  other  building  areas  and  any 
contaminated  soil.  Radioactive 
contamination  at  the  licensee's 
Quehanna  Site  consists  of  contaminated 
process  piping,  soils,  and  building 
siu-faces  contaminated  primarily  with 
strontium-90  resulting  from  licensed 
operations  that  occurred  from  the  late 
1950s  until  1967. 

The  NRC  will  require  the  licensee  to 
remediate  the  Quehanna  Site  to  meet 
the  NRC's  decommissioning  criteria 
and,  during  decommissioning  activities, 
to  maintain  effluents  and  doses  within    ' 
NRC  requirements  and  as  low  as 
reasonably  achievable. 

Prior  to  approving  the 
decommissioning  plan,  the  NRC  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  NRC's  regulations.  Renewal  of  the 
license,  including  approval  of  the 
Decommissioning  Plan  for  the 
Quehanna  Site,  will  be  documented  in 
an  amendment  to  License  No.  37- 
17860-02. 

II.  Opportunity  To  Provide  Comments 

In  accordance  with  10  CFR  20.1405, 
the  NRC  is  providing  notice  to 
individuals  in  the  vicinity  of  the  site 
that  the  NRC  is  in  receipt  of  a  DP.  and 
will  accept  comments  concerning  this 
decommissioning  proposal  and  its 
associated  environmental  impacts. 
Comments  with  respect  to  this  action 
should  be  provided  in  writing  within  30 
days  of  this  notice  and  addressed  to 
James  Kottan,  Project  Manager, 
Decommissioning  and  Laboratory    ' 
Branch,  Division  of  Nuclear  Materials 
Safety,  Region  I,  475  Allendale  Road, 
King  of  Prussia,  PA  19406.  Telephone: 
(610)  337^5214,  fax  number  (610)  337- 
5269,  and/or  e-mail  jjk@nrc.gov. 
Comments  received  after  30  days  will  be 
considered  if  practicable  to  do  so,  but 
only  those  comments  received  on  or 
before  the  due  date  can  be  assured 
consideration. 


45860 


Federal  Register / Vol.  68,  No.  149 /Monday,  August  4,  2003 /Notices 


Federal  Register / Vol.  68,  No.  149 /Monday.  August  4.  2003 /Notices 


45861 


III.  Opportui  ity  To  Request  a  Hearing 

NRC  also  p  rovides  notice  that  this  is 
a  proceeding  on  an  application  for  an 
amendment  c  f  a  license  falling  within 
the  scope 'of  Subpart  L,  "Informal 
Hearing  Procitdures  for  Adjudication  in 
Materials  Lie  ;nsing  Proceedings."  of 
NRC's  rules  a  nd  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Whether  or  n  it  a  person  has  or  intends 
to  provide  co  nments  as  set  out  in 
section  II.  ab(  ive,  pursuant  to 
§  2.1205(a),  aiy  person  whose  interest 
may  be  affect  3d  by  this  proceeding  may 
file  a  request  "or  a  hearing  in  accordance 
with  §  2.1205  d).  A  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days  of 
the  date  of  pi  blication  of  this  Federal 
Register  noti(  :e. 

The  reques  for  a  hearing  must  be 
filed  with  tht  Office  of  the  Secretary 
either: 

1.  By  delivi  ry  to  Secretary,  U.S. 
Nuclear  Regu  atory  Commission,  One 
White  Flint  ^  orth,  11555  Rockville 
Pike.  Rockvil  e.  MD  20852-2738, 
between  7;45  a.m.  and  4:15  p.m.. 
Federal  work  lays;  or 

2.  By  mail,  telegram,  or  facsimile 
addressed  to  he  Secretary,  U.S.  Nuclear 
Regulatory  Cdmmission,  Washington, 
DC  20555-00  31.  Attention:  Rulemakings 
and  Adjudications  Staff.  Because  of 
continuing  di  sruptions  in  the  delivery 
of  mail  to  Un  ted  States  Government 
offices,  it  is  n  quested  that  requests  for 
hearing  also  1  e  transmitted  to  the 
Secretary  of  t  le  Commission  either  by 
means  of  facs  mile  transmission  to  301- 
415-1101,  or  jy  e-mail  to 
hearingdocke  t@nrc.gov. 

In  accordai  ce  with  10  CFR  2.1205(f), 
each  request  or  a  hearing  must  also  be 
served,  by  de  ivering  it  personally  or  by 
mail,  to: 

1.  The  appl  icant,  Pennsylvania 
Department  nf  Environmental 
Protection,  Bureau  of  Radiation 
Protection,  Ri  ichel  Carson  State  Office 
Building,  P.O.  Box  2063,  Harrisburg, 
Pennsylvania  17105-2063,  Attention: 
David  J.  Allaid,  Bureau  Director;  and 

2.  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Cdmmission,  One  White 
Flint  North.  11555  Rockville  Pike, 
Rockville,  MI)  20852-2738,  between 
7:45  am  and  '  :15  p.m..  Federal 
workdays,  or  Dy  mail,  addressed  to  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0031.  Because  of  continuing 
disruptions  in  the  delivery  of  mail  to 
United  States  Government  offices,  it  is 
requested  tha  t  requests  for  hearing  be 
also  transmit  ed  to  the  Office  of  the 
General  Cour  sel,  either  by  means  of 
facsimile  transmission  to  (301)  415- 


3725,  or  by  e-mail  to 
OGCMaiICenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1 .  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  mat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

rV.  Further  Information 

Additional  details  with  respect  to  this 
action,  the  renewal  application, 
including  the  decommissioning  plan, 
are  available  for  inspection  at  the  NRC's 
Public  Electronic  Reading  Room  at 
h  XipJIwvrw.  nrc.gov/NRC/ADAMS/ 
index.html.  [Accession  Number: 
ML030800038].  These  documents  are 
also  available  for  inspection  and 
copying  for  a  fee  at  the  Region  I  Office, 
475  Allendale  Road,  King  of  Prussia, 
Peruisylvania,  19406. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
24thday  of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  Bellamy, 

Chief.  Decommissioning  and  Laboratory 
Branch,  Division  of  Nuclear  Materials  Safety, 
RI. 
|FR  Doc.  03-19689  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


OFRCE  OF  PERSONNEL     . 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Information 
Collection:  Reemployment  of 
Annuitants,  5  CFR  837.103 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  an  expiring 
information  collection.  Section  837.103 
of  Title  5,  Code  of  Federal  Regulations, 
requires  agencies  to  collect  information 
from  retirees  who  become  employed  in 


Government  positions.  Agencies  need  to 
collect  timely  information  regarding  the 
type  and  amount  of  annuity  being 
received  so  the  correct  rate  of  pay  can 
be  determined.  Agencies  provide  this 
information  to  OPM  so  a  determination 
can  be  made  whether  the  reemployed 
retiree's  annuity  must  be  terminated. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  ovu  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

We  estimate  3,000  reemployed 
retirees  are  asked  this  information 
aimually.  It  takes  each  reemployed 
retiree  approximately  5  minutes  to 
provide  the  information  for  an  annual 
estimated  burden  of  250  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  e-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Group,  Center  for 
Retirement  and  Insurance  Services,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3349A,  Washington, 
DC  20415-3540. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  Support  Group, 
(202)  606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  03-19704  Filed  8-1-03:  8:45  am] 

BILUNG  CODE  6325-50-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Expiring 
Information  Collection:  Declaration  for 
Federal  Employment  Optional  Form 
306 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  this  notice  announces  that 
the  Office  of  Personnel  Management 
intends  to  submit  to  the  Office  of 
Management  and  Budget  a  request  for 
clearance  of  an  expiring  information 
collection.  The  OF  306  is  completed  by 
applicants  who  are  under  serious 
consideration  for  employment.  It  is 
completed  early  enough  in  the 
employment  process  that  if  an  agency 
encounters  an  applicant  who  did  not 
register  with  the  Selective  Service,  the 
agency  would  have  sufficient  time  to 
determine  if  non-registration  was  done 
knowingly  and  willfully  prior  to  making 
a  final  employment  decision. 

Comments  are  particularly  invited  on: 

•  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Office  of 
Personnel  Management. 

•  Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 

•  Ways  in  which  we  can  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

It  is  estimated  that  474,000 
individuals  will  respond  annually.  Each 
form  takes  approximately  15  minutes  to 
complete.  The  annual  estimated  burden 
is  118,500  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  Fax  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  be  sure  to 
include  a  mailing  address  with  your 
request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to:  Kathy  L.  Dillaman,  Deputy  Associate 
Director,  Center  for  Investigations 
Services,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  Room 
5416,  Washington,  DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 

Sherry  G.  Tate,  Program  Analyst, 
Program  Services  Group,  Center  for 
Investigations  Services,  (202)  606-0434. 

Office  of  Personnel  Management 

Kay  Coles  James, 

Director. 

|FR  Doc.  03-19705  Filed  8-1-03;  8:45  am] 

BILLING  CODE  6325-40-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington^  DC 
20549. 
Extension 

Form  T-6.  OMB  Control  No.  3235-0391. 

SEC  File  No.  270-344 
Form  11-K.  OMB  Control  No.  3235-0082, 

SECFile  No.  270-101 
Form  144.  OMB  Control  No.  3235-0101. 

SEC  File  No.  270-112 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  Budget  for  extension 
and  approval. 

Form  T-6  (OMB  Control  No.  3235- 
0391,  SEC  File  No.  270-344)  is  a 
statement  of  eligibility  and  qualification 
for  a  foreign  corporate  trustee  under  the 
Trust  Indenture  Act  of  1939.  Form  T-6 
provides  the  basis  for  determining  if  a 
trustee  is  qualified.  Form  T-6  takes 
approximately  17  burden  hours  to  be 
prepared  and  is  filed  by  15  respondents. 
It  is  estimated  that  25%  of  the  255  total 
burden  hours  (64  hours)  is  prepared  bv 
the  filer.  The  remaining  75%  of  burden 
hours  is  prepared  by  outside  counsel. 

Form  11-K  (OMB  Control  No.  3235- 
0082:  SEC  File  No.  270-101)  is  the 
annual  report  designed  for  use  by 
employee  stock  piuchase,  savings  and 
similar  plans  to  facilitate  their, 
compliance  with  the  reporting 
requirement.  The  Form  11-K  is 
necessary  to  provide  employees  with 
information,  including  financial 
information,  with  respect  to  the 
investment  vehicle  or  plan  itself.  Also, 
Form  11-K  provides  employees  with  the 
necessary  information  to  assess  the 
performance  of  the  investment  vehicle 
in  which  their  money  is  invested.  Form 
11-K  takes  approximately  30  burden 
hours  to  prepare  and  is  filed  by  2,300 
respondents  for  total  of  69,000  burden 
hours. 

Form  144  (OMB  3235-0101;  SEC  File 
No.  270-112)  is  used  to  report  the  sale 
of  securities  during  any  three-month 
period  that  exceeds  500  shares  or  other 
units  or  has  an  aggregate  sales  price  in 
excess  of  $10,000.  Form  144  operates  in 
conjunction  with  Rule  144.  Form  144 
takes  approximately  2  burden  hours  to 
prepare  and  is  filed  by  18,096 


respondents  for  a  total  of  36,192  total 
burden  hours. 

Written  comments  are  invited  on:  (a) 
Whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information  collection  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 

Dated:  luly  25,  200.J. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  0.1-19725  Filed  8-1-03:  8:45  ami 

BILUNG  CODE  BOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and. Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  450  5th  Street,  NW., 
Washington,  DC  20549. 

Extension: 

Rule  44,  SEC  File  No.  270-162,  OMB 
Control  No.  3235-0147. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  44,  (17  CFR  250.44)  under  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  ("Act"),  15  U.S.C.  79, 
et  seq.,  prohibits  sales  of  utility  assets 
and  utility  securities  owned  by  public 
utility  holding  companies  registered 
under  the  Act,  except  pursuant  to  a 
declaration  filed  with,  and  approved  by, 
the  Commission. 


45862 
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The  Comn  ission  estimates  that  the 
total  axuiual  eporting  burden  of  Rule  44 
is  96  hours  ('  [  responses  x  24  hours  = 
96  hours). 

The  estimc  te  of  average  burden  hours 
is  made  for  p  urposes  of  the  Paperwork 
Reduction  A  ;t  and  is  not  derived  from 
a  comprehen  sive  or  representative 
survey  or  stu  dy  of  the  costs  of 
complying  w  ith  the  requirements  of 
Commission  rules  and  forms. 

Written  co  nments  are  invited  on:  (1) 
Whether  the  proposed  collection  of 
information  s  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  inch  ding  whether  the 
information  '  vill  have  practical  utility; 
(2)  the  accuri  icy  of  the  agency's  estimate 
of  the  burdei  of  the  collection  of 
information;  3)  ways  to  enhance  the 
quality,  utilil  y  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  (in  respondents,  including 
through  the  i  se  of  automated  collection 
techniques  o   other  forms  of  information 
technology.  (Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  wi  Ihin  60  days  of  this 
publication. 

Please  dire  :t  your  written  comments 
to  Kenneth  A .  Fogash,  Acting  Associate 
Executive  Di  ector/ClO,  Office  of 
Information  '  'echnology,  Securities  and 
Exchange  Co  nmission,  450  5th  Street, 
NW.,  Washin  gton,  DC  20549. 

Dated:  July  2  4,  2003. 
Margaret  H.  M  cFarland. 
Deputy  Secrete  ry. 
(FR  Doc.  03-l<  726  Filed  8-1-03;  8:45  ami 

BILUNG  CODE  80  0-01 -P 


SECURITIESjAND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Rsquest 


[I 


Upon  Written 
From:  Secur  t 
Commission 
Information 
20549. 
Extension: 
■   Rule  17g-l 
No.  270-2t)8 
0213. 

Notice  is 
to  the 
{44  U.S.C. 
and  Exchang 
"Commission 
Office  of 
("OMB")  a 
approval  of 
collection  of 
below. 

Rule  17g-l 
bonding  of 


Request,  Copies  Available 
ies  and  Exchange 
Office  of  Filings  and 

services,  Washington,  DC 


h  jreby  ] 


7  CFR  270.17g-ll,  SEC  File 
,  OMB  Control  No.  3235- 


given  that,  pursuant 
Papervjork  Reduction  Act  of  1995 
-3520),  the  Securities 
Commission  (the 
')  has  submitted  to  the 
Mai^agement  and  Budget 
for  extension  of 
previously  approved 
information  discussed 


3531 


n  quest 
tie 


governs  the  fidelity 
olficers  and  employees  of 


registered  management  investment 
companies  ("funds")  and  their  advisers. 
Rule  17g-l  requires,  in  part,  the 
following: 

•  Independent  Directors'  Approval 
Requirements.  At  least  annually,  the 
independent  directors  of  a  fund  must 
approve  the  form  and  amount  of  the 
fund's  fidelity  bond.  Rule  17g-l 
provides  a  schedule  of  minimum 
amounts  for  fidelity  bonds  based  on  a 
fund's  size.  The  independent  directors 
also  must  approve  the  amount  of  any 
premium  paid  for  any  "joint  bond" 
covering  multiple  funds  or  certain  other 
affiliates  of  the  fund. 

•  Fidelity  Bond  Content 
Requirements.  The  fidelity  bond  must 
provide  that  it  shall  not  be  cancelled, 
terminated  or  modified  except  upon  60- 
days  written  notice  to  the  affected  party 
and  to  the  Commission.  In  the  case  of 

a  joint  bond,  this  60-day  notice  also 
must  be  given  to  each  fund  and  to  the 
Commission.  In  addition,  a  joint  bond 
must  provide  that  the  fidelity  insurance 
company  will  provide  all  funds  covered 
by  the  bond  with  (i)  a  copy  of  the  bond 
and  any  amendments  to  the  bond;  (ii)  a 
copy  of  any  formal  filing  of  a  claim  on 
the  bond;  and  (iii)  notification  of  the 
terms  of  the  settlement  on  any  claim 
prior  to  execution  of  that  settlement. 

•  Joint  Bond  Agreement  Requirement. 
A  fund  that  is  insured  by  a  joint  bond 
must  enter  into  an  agreement  with  all 
other  parties  insured  by  the  joint  bond 
regarding  recovery  under  the  joint  bond, 

•  Required  Filings  with  the 
Commission.  Upon  execution  of  a 
fidelity  bond  or  any  amendment  thereto, 
a  fund  must  file  with  the  Commission 

a  copy  of:  (i)  The  executed  fidelity  bond; 
(ii)  the  resolution  of  the  fund's 
independent  directors  approving  the 
fidelity  bond;  and  (iii)  a  statement  as  to 
the  period  for  which  the  fidelity  bond 
premiums  have  been  paid.  In  the  case  of 
a  joint  bond,  a  fund  also  must  file  a 
copy  of:  (i)  A  statement  showing  the 
amount  of  a  single  insured  bond  the 
fund  would  have  maintained  under  the 
rule  had  it  not  been  named  under  a  joint 
bond;  and  (ii)  each  agreement  between 
the  fund  and  all  other  insured  parties. 
A  fund  also  must  notify  the  Commission 
in  writing  within  5  days  of  any  claim 
and  settlement  on  a  claim  made  under 
a  fidelity  bond. 

•  Required  Notices  to  Directors.  A 
fund  must  notify  by  registered  mail  each 
member  of  its  board  of  directors  of  (i) 
any  cancellation,  termination  or 
modification  of  the  fidelity  bond  at  least 
45  days  prior  to  the  effective  date;  and 
(ii)  the  filing  or  settlement  of  any  claim 
under  the  fidelity  bond  when  the 
notification  is  filed  with  the 
Commission.  Rule  17g-l's  independent 


directors'  annual  review  requirements, 
fidelity  bond  content  requirements,  joint 
bond  agreement  requirement  and  the 
required  notices  to  directors  are 
designed  to  ensure  the  safety  of  fund 
assets  against  losses  due  to  the  conduct 
of  persons  who  may  obtain  access  to 
those  assets.  These  requirements  also 
facilitate  oversight  of  a  fund's  fidelity 
bond.  The  rule's  required  filings  with 
the  Commission  are  designed  to  assist 
the  Commission  in  monitoring  funds' 
compliance  with  the  fidelity  bond 
requirements. 

The  Conunission  staff  estimates  that 
approximately  4600  funds  are  subject  to 
the  requirements  of  rule  1 7g-l ,  and  that 
on  average  a  fund  spends  approximately 
one  hour  per  year  complying  with  the 
rule's  paperwork  requirements.  The 
Commission  staff  therefore  estimates  the 
total  annual  burden  of  the  rule's 
paperwork  requirements  to  be  4600 
hours. 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act.  These 
estimates  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  Commission  rules. 
The  collection  of  information  required 
by  rule  17g-l  is  mandatory  and  will  not 
be  kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Please  direct  general  comments 
regarding  the  information  above  to:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503;  and 
(ii)  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  July  22,  2003.  -^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-19727  Filed  8-1-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 


Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  6c-7;  SEC  File  No.  270-269;  OMB 
Control  No.  3235-0276. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  6c-7  (17  CFR  270.6c-7l  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l  etseq.)  ("1940  Act") 
provides  exemption  from  certain 
provisions  of  Sections  22(e)  and  27  of 
the  1940  Act  for  registered  separate 
accounts  offering  variable  annuity 
contracts  to  certain  employees  of  Texas 
institutions  of  higher  education 
participating  in  the  Texas  Optional 
Retirement  Program.  There  are 
approximately  80  registrants  governed 
by  Rule  6c-7.  The  burden  of  compliance 
with  Rule  6c-7,  in  connection  with  the 
registrants  obtaining  from  a  purchaser, 
prior  to  or  at  the  time  of  purchase,  a 
signed  document  acknowledging  the 
restrictions  on  redeemability  imposed 
by  Texas  law,  is  estimated  to  be 
approximately  3  minutes  of  professional 
time  per  response  for  each  of  2600 
purchasers  annually  (at  an  estimated 
$70  per  hour),  for  a  total  annual  burden 
of  130  hours  (at  a  total  annual  cost  of 
59,100). 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  or  forms.  The 
Commission  does  not  include  in  the 
estimate  of  average  burden  hours  the 
time  preparing  registration  statements 
and  sales  literature  disclosure  regarding 
the  restrictions  on  redeemability 
imposed  by  Texas  law.  The  estimate  of 
burden  hours  for  completing  the 
relevant  registration  statements  are 
reported  on  the  separate  PRA 
submissions  for  those  statements.  {See 
the  separate  PRA  submissions  for  Form 
N-3  [17  CFR  274.11b]  and  Form  N^  [17 
CFR  274.11c].) 

Complying  with  the  collection  of 
information  requirements  of  the  rules  is 
necessary  to  obtain  a  benefit.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 


Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW,,  Washington,  DC  20549. 

Dated:  July  21,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-19728  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  BOIO-OI-P     ' 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Extension: 

Rule  1  la-2;  SEC  File  No.  270-267;  OMB 
Control  No.  3233-0272. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  to  the  Office  of 
Management  and  Budget  a  request  for 
an  extension  of  the  previously  approved 
collection  of  information  discussed 
below. 

The  title  for  the  collection  of 
information  is  "Rule  lla-2  Under  the 
Investment  Company  Act  of  1940:  Offers 
of  Exchange  by  Certain  Registered 
Separate  Accounts  or  Others  the  Terms 
of  Which  Do  Not  Require  Prior 
Commission  Approval." 

Rule  lla-2  [17  CFR  270.11a-2l 
permits  certain  registered  insurance 
company  separate  accounts,  subject  to 
certain  conditions,  to  make  exchange 


offers  without  prior  approval  by  the 
Commission  of  the  terms  of  those  offers. 
Rule  lla-2  requires  disclosure,  in 
certain  registration  statements  filed 
pursuant  to  the  1933  Act,  of  any 
administrative  fee  or  sales  load  imposed 
in  connection  with  an  exchange  offer. 
There  are  currently  711  registrants 
governed  by  Rule  na-2.  The 
Commission  includes  the  estimated 
burden  of  complying  with  the 
information  collection  required  by  Rule 
lla-2  in  the  total  number  of  burden 
hours  estimated  for  completing  the 
relevant  registration  statements  and 
reports  the  burden  of  Rule  lla-2  in  the 
separate  PRA  submissions  for  those 
registration  statements  (see  the  separate 
PRA  submissions  for  Form  N-3  [17  CFR 
274. lib].  Form  N-4  [17  CFR  274.11c] 
and  Form  N-6  [17  CFR  274.1  id)).  The 
Commission  is  requesting  a  burden  of 
one  hour  for  Rule  lla-2  for 
administrative  purposes. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  sur\'ey  or  study  of  the 
costs  of  Commission  rules  or  forms. 
With  regard  to  Rule  lla-2,  the 
Commission  includes  the  estimate  of 
burden  hours  in  the  total  number  of 
burden  hours  estimated  for  completing 
the  relevant  registration  statements  and 
reported  on  the  separate  PRA 
submissions  for  those  statements  (see 
the  separate  PRA  submissions  for  Form 
N-3,  Form  N-4  and  Form  N-6). 

The  information  collection 
requirements  imposed  by  Rule  lla-2 
are  mandatory.  Responses  to  the 
collection  of  information  will  not  be 
kept  confidential.  An  agency  may  not 
conduct  or  spon^r,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Written  comments  are  invited  on;  (a)  " 
Whether  the  collection  of  information  is 
necessar}'  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practicial  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  Collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
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Dirfector/CIO,  Office  of 
1  echnology,  Securities  and 
ion,  450  5th  Street, 
on,  DC  20549. 

2003. 


Executive 
Information 
Exchange  Corhmiss 
NW..  Washing 

Dated:  luly 
Margaret  H.  Mi  Farland 

Deputy  Secreta  y 

(FR  Doc.  03-19  '29  Filed  8-1-03;  8:45  am| 
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Issuer  Delistihg;  Notice  of  Application 
To  Wttlidraw  From  Listing  and 
Registration  on  the  Pacific  Exchange, 
Inc.  (Detwiler,  Mitchell  &  Co.,  Common 
Stock,  $.01  P^r  Value);  File  No.  1- 
10331 


with 


Si  tcti 


pjr 


July  29,  2003 
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■  15  U.S.C.  ?e/(.  I). 
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Mitchell  &  Co.,  a  Delaware 
Issuer"),  has  filed  an 
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Issuer's  Security  will  continue  to  be 
publicly  traded  on  Pink  Sheets  LLC's 
quotations  service  ("pink  sheets");  (v) 
the  desultory  trading  market  in  the 
Security  through  its  listing  on  the 
Nasdaq  SmallCap  market  and  PCX  was 
no  more  beneficial  to  the  stockholders, 
and  does  not  provide  them  a  better 
trading  market,  than  would  be  available 
to  them  if  the  Security  were  deregistered 
and  traded  in  the  "pink  sheets"  market 
place;  the  Security  trades  less  than 
10.000  shares  annually  on  the  PCX;  and 
(vi)  the  Issuer  could  continue  to  provide 
quarterly  and  (audited)  annual  financial 
statements  and  press  releases  to  its 
stockholders  containing  substantially 
the  same  information  about  the  financial 
condition  and  results  of  operations  of 
the  Issuer  as  have  been  provided  to 
them  in  the  past,  and  will  continue  to 
provide  stockholders  with  reports  of 
current  developments  as  in  the  past  so 
that  registration  will  not  substantially 
reduce  the  flow  of  useful  information  to 
the  stockholders.  The  Issuer  states  that 
its  Security  has  traded  over-the-counter 
and  has  been  quoted  in  the  pink  sheets 
since  July  7.  2003. 

The  Issuer  stated  ift  its  application 
that  it  has  complied  with  the  rules  of 
the  PCX  that  govern  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
and  registration  on  the  PCX  and  from 
registration  under  Section  12(b)  '  of  the 
Act  and  shall  not  affect  its  obligation  to 
be  registered  under  Section  12(g)  of  the 
Act." 

Any  interested  person  may.  on  or 
before  August  18.  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the  ■ 
rules  of  the  PCX  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  03-19664  Filed  8-1-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Dot  Hill  Systems  Corp., 
Common  Stock,  $.001  par  value);  File 
No.  1-13317 

July  29.  2003. 

Dot  Hill  Systems  Corp..  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d). 
thereunder.-  to  withdraw  its  Common 
Stock.  $.001  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Issuer  stated  that  it  is  taking  such 
action  because  the  Issuer  believes  that 
listing  on  the  Nasdaq  National  Market 
will  provide  superior  trading  and 
visibility  in  the  investment  community, 
among  other  advantages.  The  Issuer  also 
stated  that  this  is  of  particular 
importance  as  the  Issuer  anticipates 
pursuing  a  follow-on  public  offering  in 
the  near  future. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  Section  12(b)  of  the 
Act '  shall  not  affect  its  obligation  to  be 
registered  under  Section  12(g)  of  the 
Act.-* 

Any  interested  person  may.  on  or 
before  August  18.  2003.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


'  15  U.S.C.  781(d). 
M7CFR240.12d2-2(d). 
3  15  U.S.C.  78flb). 
•«  15  U.S.C.  78y(g). 


For  the  Commission,  by  rhe  Division  of 
■  Market  Regulation,  pursuant  to  delegated 
authority.  "^ 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  03-19665  Filed  8-1-03:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48236;  File  No.  SR-NASD- 
2003-105] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  To  Implement  a  Six-Month 
Pilot  Program  Establishing  Fees  for 
Written  Interpretations  of  Nasdaq 
Listing  Rules 

July  28.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  July  3. 
2003,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  implement  a  pilot 
program  that  establishes  fees  for  written 
interpretations  of  Nasdaq  listing  rules. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics. 


4500.  Issuer  Listing  Fees 

4550.  Written  Interpretations  of  Nasdaq 
Listing  Rules 

(a)  An  issuer  listed  on  The  Nasdaq 
SmallCap  Market  or  The  Nasdaq 
National  Market  may  request  from 
Nasdaq  a  written  interpretation  of  the 


5  17CFR200.30-3(a)(l). 

>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^The  Commission  revised  text  in  the  description 
of  the  proposed  rule  change  to  clarify  certain  terms 
of  the  pilot,  and  added  a  reference  to  its  proposed 
start  date,  with  the  consent  of  Nasdaq.  See  e-mails 
from  |ohn  Nachmann.  Senior  Attorney.  Nasdaq,  to 
Andrew  Shipe.  Special  Counsel,  and  Leah  Mesfin. 
Attorney.  Division  of  Market  Regulation. 
Commission,  dated  )uly  21  and  (uly  22,  2003. 


Ruks  contained  in  the  4000  through 
4500  Series.  In  connection  with  such  a 
request,  the  issuer  must  submit  to  The 
Nasdaq  Stock  Market,  Inc.  a  non- 
refundable fee  of  $2,000.  A  response  to 
such  a  request  generally  will  be 
provided  within  four  weeks  from  the 
date  Nasdaq  receives  all  information 
necessar}'  to  respond  to  the  request. 

(b)  Notwithstanding  paragraph  (aj.  an 
issuer  may  request  a  written 
interpretation  of  the  Rules  contained  in 
the  4000  through  4500  Series  by  a 
specific  date  that  is  less  than  four 
weeks,  but  at  least  one  week,  after  the 
date  Nasdaq  receives  all  information 
necessary  to  respond  to  the  request.  In 
connection  with  such  a  request  for  an 
expedited  response,  the  issuer  must 
submit  to  The  Nasdaq  Stock  Market. 
Inc.  a  non-refundable  fee  of  Si  0,000. 

(cj  An  applicant  to  The  Nasdaq  Stock 
Market  that  has  submitted  the 
applicable  entry  fee  under  Rule  4510  or 
Rule  4520  will  not  also  be  required  to 
submit  a  fee  in  connection  with  a 
request  for  a  written  interpretation 
involving  the  applicant's  initial 
inclusion  on  Nasdaq.  In  addition,  an 
issuer  is  not  required  to  submit  a  fee  in 
connection  with  a  request  for  an 
exception  from  the  Nasdaq  shareholder 
approval  rules  pursuant  to  Rule 
4350HU2}. 

(d)  The  Board  of  Directors  of  The 
Nasdaq  Stock  Market.  Inc.  or  its 
designee  may,  in  its  discretion,  defer  or 
waive  all  or  any  part  of  the  written 
interpretation  fee  prescribed  herein. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose  • 

The  purpose  of  the  proposed  rule 
change  is  to  institute  a  six-month  pilot 
program  that  establishes  a  fee  for 
written  interpretations  of  Nasdaq  listing 
rules.  Nasdaq  proposes  that  this  rule 
change  become  effective  on  October  1, 
2003  or  upon  Commission  approval, 


whichever  date  is  later.  Nasdaq  will 
monitor  the  effect  of  this  rule  change  on 
the  listing  rules  interpretative  process 
during  this  period.  Prior  to  the 
completion  of  the  pilot,  Nasdaq  will 
evaluate  the  impact  of  this  rule  and 
report  its  findings  to  the  Commission, 
and  thereafter,  determine  the 
appropriate  course  of  action. 

Currently,  issuers  may  contact  Nasdaq  • 
to  request  an  interpretation  regarding 
the  application  of  Nasdaq's  listing  rules 
to  a  particular  set  of  facts.  For  example, 
an  issuer  negotiating  a  private 
placement  might  want  to  ensure  that  the 
proposed  transaction  does  not  require 
shareholder  approval  under  Nasdaq's 
rules.  Alternatively,  an  issuer  seeking  to 
add  a  new  director  to  its  board  of 
directors  may  inquire  as  to  the  impact 
of  a  prior  relationship  with  that 
individual  on  the  person's 
independence  under  Nasdaq  rules. 

Issuers  can  request  formal 
interpretative  guidance  of  Nasdaq's 
listing  rules  by  submitting  a  letter  that 
identifies  the  issuer  and  provides  all 
relevant  facts  and  circumstances 
surrounding  the  question.  Staff  of 
Nasdaq's  Listing  Qualifications 
Department  will  prepare  a  response 
letter,  which  the  Nasdaq  Office  of 
General  Counsel  reviews  prior  to 
issuance.  Written  interpretations  are 
binding  on  Nasdaq  unless  the  issuer  has 
made  a  material  misstatement  or 
omission,  there  is  a  subsequent  change 
in  the  facts  or  circumstances  that  the 
issuer  described  in  its  letter,  or  there  is 
a  subsequent  change  in  Nasdaq's  listing 
requirements.^  Since  written 
interpretations  are  based  oii  the  specific 
facts  and  circumstances  presented  by  an 
issuer,  an  issuer  may  not  rely  on  a 
written  interpretation  that  has  been 
provided  to  another  issuer.  However,  to 
provide  transparency  regarding  our  > 

rules  and  policies,  Nasdaq  publishes 
anonymous  summaries  of  these 
interpretative  letters  on  its  Web  site,  at 
http-.Z/wviiv. nasdaq.com/about/ 
Staffin  terpLetters.stm . 

Nasdaq  currently  provides  written 
interpretations  at  no  cost  to  issuers.  In 
recent  years,  however,  there  has  been  an 
increase  in  the  complexity  of 
transactions  for  which  issuers  have 
sought  interpretations.  As  a  result. 
Nasdaq  staff  now  spends  an  increasing 
amount  of  time  on  routine  interpretation 
letters,  with  some  interpretations 


*  Nasdaq  also  provides  oral  guidance  regarding  its 
listing  rules.  Issuers  will  often  request  such 
guidance  on  a  "no  names"  basis,  while  they  still  are 
.structuring  a  transaction  or  analyzing  the  impact  of 
a  proposed  change.  Since  oral  guidance  mav  not  be 
based  on  a  complete  review  of  all  relevant  facts  and 
circumstances,  it  is  not  binding  on  Nasdaq. 
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requiring  as  nuch  as  20  staff  hours  to 
complete. 

In  order  to  address,  in  part,  the  costs 
associated  w  th  the  written 
interpretatio:  i  process,  Nasdaq  is 
proposing  to  adopt  a  $2,000  fee  for 
interpretatio  i  letters.  Nasdaq  will 
generally  res  jond  to  such  requests  in 
the  order  rec  nved,  and  responses 
require  appri  iximately  four  weeks  from 
the  date  that  Nasdaq  receives  all 
information  lecessary  to  respond  to  the 
request.  How  ever,  Nasdaq  recognizes 
that,  due  to  b  usiness  exigencies  or  other 
reasons,  an  ii  suer  may  require  an 
interpretatioi  i  letter  in  a  shorter  period 
of  time.  In  su  ch  situations,  an  issuer  can 
request  that  <  n  interpretation  letter  be 
processed  by  a  specific  date  that  is  less 
than  four  wejks,  but  at  least  one  week, 
after  the  date  Nasdaq  receives  all 
information  i  lecessary  to  respond  to  the 
request.  Nas(  aq  will  make  all 
reasonable  el  forts  to  meet  the  date 
specified  by  he  issuer.  Nasdaq  is 
proposing  to  adopt  a  $10,000  fee  for 
interpretatioi  i  letters  processed  on  an 
expedited  ba  >is. 

Nasdaq  wi  1  not  assess  fees  for 
requests  subi  litted  by  issuers  with 
regard  to  init  al  listing  on  Nasdaq, 
because  revic  ws  of  these  matters  are 
considered  t(  be  part  of  the  processing 
of  an  issuer's  application  and  a  separate 
application  f  se  is  already  charged  in 
these  situaticns.  In  addition,  issuers  will 
not  be  requir  id  to  submit  a  fee  in 
connection  m  ith  requests  for  an 
exception  frc  m  the  Nasdaq  shareholder 
approval  ruh  s  pursuant  to  Rule 
4350(i)(2),  sii  ice  requests  for  such 
exceptions  ir  volve  issuers  whose 
financial  viability  is  in  jeopardy.  Lastly, 
in  order  to  at  dress  other  exceptional 
situations  wl  ere  the  payment  of  a  fee 
for  an  interpi  etation  letter  would  be 
inequitable  u  nder  the  circumstances, 
Nasdaq  is  pn  posing  to  provide  the 
Nasdaq  Boara  of  Directors  or  its 


designee  the 


discretion  to  defer  or  waive 


■  froi  1 


^  See  letter 
Division  of  Market 
Grant  Gallery. 
Counsel,  NASD 


all  or  any  pai  t  of  the  written 
interpretatioi  i  fee.  Such  discretion  will 
not  be  used  i  i  generally  applicable  or 
frequently-re  Dlicated  situations,  but 
only  in  circu  nstances  that  are  truly 
unique.^ 

2.  Statutory  I  asis 

Nasdaq  bejevi 
rule  change  i 
provisions  o 
general  and 
the  Act,^  in 
proposal  pro  r 


es  that  the  proposed 
I  consistent  with  the 
Section  15A  of  the  Act,**  in 

\lith  Section  15A(b)(5)  of 

p  articular,  in  that  the 
ides  for  the  equitable 


Annette  L.  Nazareth,  Director, 
Regulation.  Commission,  to  T. 
ive  Vice  President  and  General 
March  27,  2003). 


Ex  Bcuti' 


allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  Specifically,  the 
proposed  fees  will  be  imposed  equally 
on  all  listed  issuers  that  request  written 
interpretations  of  Nasdaq's  listing  rules 
and  will  relieve  issuers  not  availing 
themselves  of  this  process  from 
subsidizing  its  cost. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


6  15U.S.C.  780-3. 

'  15  U.S.C.  78o-3(b)(5). 

» 17  CFR  200.30-3(a)(12). 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-105  should  be 
submitted  by  August  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-19666  Filed  8-1-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48240;  File  No.  SR-Amex- 
2003-67] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Extend  the  Suspension  of  Transaction 
Charges  for  Certain  iShares  Funds 

luly  28,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  30, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
July  31,  2003  the  suspension  of 
Exchange  transaction  charges  for 
specialist.  Registered  Trader,  and 
broker-dealer  orders  for  the  iShares 
Lehman  1-3  year  Treasury  Bond  Fund 
and  the  iShares  Lehman  7-10  year 
Treasury  Bond  Fund.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  [brackets]. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


Federal  Register/ Vol.  68,  No.  149/Monday,  August  4,  2003 /Notices 


45867 


Amex  Equity  Fee  Schedule 


I.  Transaction  Charges 

No  change. 

II.  Regulatory  Fee 

No  Change. 
Notes: 

1 .  and  2.  No  change. 

3.  Customer  transaction  charges  for  the  following 
tary  Receipts,  Index  Fund  Shares,  and  Trust 
have  been  suspended: 
DIA-DIAMONDS® 

QQQ— Nasdaq— 100®  Index  Tracking  Stock 
SPY— SPDRs® 
IVV— iShares  S&P  500 
MDY— MIdCap  SPDRs 
XLY— Select  Sector  SPDR— Consumer 
Discretionary 

XLP— Select  Sector  SPDR— Consumer  Staples 
XLE— Select  Sector  SPDR— Energy 
XLF— Select  Sector  SPDR— Financial  ' 

XLV— Select  Sector  SPDR— Health  Care 
XLI— Select  Sector  SPDR— Industhal 
XLB— Select  Sector  SPDR— Materials 
XLK— Select  Sector  SPDR— Technology 
XLU— Select  Sector  SPDR— Utilities 


Customer  transaction  charges  for  the  iShares  S&P  100 
Until  (June  30]  July  31,  2003.  transaction  charges  also 
er  orders. 


Portfolio  Deposi- 
Issued  Receipts 

BHH—B2B  Internet  HOLDRsTM. 

BBH— Biotech  HOLDRs. 

BDH— Broadband  HOLDRs 

EKH— Europe  2001  HOLDRs. 

lAH— Internet  Architecture  HOLDRs. 

HHH+lntemet  HOLDRs. 

IIH— Internet  Infrastructure  HOLDRs. 

MKH— Market  2000+  HOLDRs. 

OIH— Oil  Service  HOLDRs. 

PPH— Pharmaceutical  HOLDRs. 

RKH— Regional  Bank  HOLDRs. 

RTH— Retail  HOLDRs. 

SMH— Semiconductor  HOLDRs. 

SWH— Software  HOLDRs. 

TTH— Telecom  HOLDRs. 

UTH— Utilities  HOLDRs. 

WMH— Wireless  HOLDRs. 

SHY— iShares  Lehman  1  —3  Year  Treasury  Bond  Fund. 

lEF — iShares  Lehman  7 — 10  Year  Treasury  Bond  Fund. 

TLT — iShares  Lehman  20+  Year  Treasury  Bond  Fund. 

LQD— iShares  GS  S  InvesTop  Corporate  Bond  Fund. 
Index  Fund  are  $.0015  per  share  ($.15  per  100  shares),  capped  at  $100  per  trade, 
have  been  suspended  in  SHY  and  lEF  for  specialist,  Registered  Trader  and  broker  deal- 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  extending  until  July 
31,  2003  the  suspension  of  transaction 
charges  in  iShares  Lehman  1-3  year 
Treasury  Bond  Fund  (Symbol:  SHY)  and 
iShares  Lehman  7-10  year  Treasury 
Bond  Fund  (Symbol:  lEF)  for  specialist. 
Registered  Trader  and  broker-dealer 
orders.  The  Exchange  previously  filed  a 
suspension  of  such  charges  until 


November  30,  2002,^  December  31, 
2002,4  January  31,  2003,^  February  28, 
2003,*^  March"31,  2003,^  April  30,  2003," 
May  31,  2003,"  and  June  30,  2003.'" 

The  Exchange  believes  that  a 
suspension  of  fees  for  the  SHY  and  lEF 
is  appropriate  to  enhance  the 
competitiveness  of  executions  in  these 
securities  on  the  Amex.  The  Exchange 
will  reassess  the  fee  suspension  as 
appropriate,  and  will  file  any 
modification  to  the  fee  suspension  with 


'  See  Securities  Exchange  Act  Release  No.  46765 
(November  1.  2002),  67  FR  68893  (Novemljer  13, 
2002)  (SR-Aniex-2002-91). 

■*  See  Securities  Exchange  Act  Release  No.  46996 
(December  13.  2002).  67  FR  78264  (December  23. 
2002)  (SR-Amex-2002-98). 

'■  See  Securities  Exchange  Act  Release  No.  47141 
(lanuary  8.  2003).  68  FR  2090  (|anuary  15,  2t)03) 
(SR-Amex-2002-l]5). 

''See  Securities  Exchange  Act  Release  No.  47361 
(Februarj-  13,  2003).  68  FR  8534  (Februar\'  21.  2003) 
(SR-Amex-2003-04). 

"  .See  Securities  Exchange  Act  Release  No.  47455 
(March  6.  2003).  68  FR  12111  (March  13,  2003)  (SR- 
Amex-2003-15). 

8  See  Securities  Exchange  Act  Release  No.  47668 
(April  11.  2003).  68  FR  19241  (April  18.  2003)  (SR- 
Amex-2003-22). 

^See  Securities  Exchange  Act  Release  No.  47858 
(May  14,  2003).  68  FR  27872  (May  21,  2003)  (SR- 
Amex-2003-40). 

'"See  Securities  Exchange  Act  Release  No.  47974 
(June  4,  2003),  68  FR  35030  dune  11,  2003)  (SR- 
Amex-2003-57). 


the  Commission  pursuant  to  section 
19(b)(3)(A)  of  the  1934  Act." 

2.  Statuton.'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act '-  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4)"  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 


■>  15  U.S.C.  78s(b)(3)(A). 
'ns  U.S.C.  78f(b). 
"  15  U.S.C.  78f(b)(4). 
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m.  Date  of  EQiectiveness  of  the 
Proposed  Ruie  Change  and  Timing  for 
Commission  Action 

The  foregoi  [ig  rule  change  has  become 
effective  purs  jant  to  section  19(b)(3)(A) 
oftheActanc  Rule  19b-4(f)(6)''' 
thereunder  because  the  proposal:  (i) 
Does  not  sign  ficantly  affect  the 
protection  of  nvestors  or  the  public 
interest;  (ii)  d  >es  not  impose  any 
significant  bu  rden  on  competition;  and 
(iii)  does  not  lecome  operative  prior  to 
30  days  after  i  he  date  of  filing  or  such 
shorter  time  a  s  the  Commission  may 
designate  if  c(  insistent  with  the 
protection  of  nvestors  and  the  public 
interest;  prov  ded  that  the  Exchange  has 
given  the  Con  mission  notice  of  its 
intent  to  file  t  le  proposed  rule  change, 
along  with  a  I  rief  description  and  text 
of  the  propos<  d  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposi  d  rule  change,  or  such 
shorter  time  a  i  designated  by  the 
Commission.  M  any  time  within  60 
days  of  the  fil  ng  of  such  proposed  rule 
change,  the  Ci  )mmission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commi  ision  that  such  action  is 
necessary  or  a  ppropriate  in  the  public 
interest,  for  tl  e  protection  of  investors 
or  otherwise  i  ri  furtherance  of  the 
purposes  of  tt  e  Act. 

The  Amex  1  las  requested  that  the 
Commission  \  /aive  the  five-day  pro- 
filing notice  a  id  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  fi  /e-day  pre-filing  notice 
and  the  30-da  !  operative  delay  is 
consistent  wil  ti  the  protection  of 
investors  and  the  public  interest.  The 
Commission  i  ofes  that  fee  suspensions 
for  the  exchar  ge-traded  funds  that  are 
the  subject  of  this  filing  have  been 
previously  Filnd  with  the  Commission.''' 
Further,  exten  sion  of  the  fee  suspension 
for  specialist, 
broker-dealer 


Registered  Trader,  and 
arders  will  permit  the  fee 

suspensions  t )  continue  uninterrupted. 

For  these  reaspns,  the  Commission 

proposal  to  be  effective 
upon  filing  with  the 


designates  the 
and  operative 
Commission 


Interested 
submit  writtei  i 
arguments  coi  icernmg 
including  whi  ither 
change  is  consistent 
Persons  maki 


'M7CFR240.nb--t{f)(6). 

"See  supra  no|es  3-10. 

'^For  purposes 
date  of  this  propota 
considered  the  pr  )j 
efficiency,  compe  ition 
U.S.C.  78c(f) 


IV.  Solicitatio  n  of  Comments 


persons  are  invited  to 
data,  views,  and 

the  foregoing, 
the  proposed  rule 
with  the  Act. 
1  ig  written  submissions 


only  of  accelerating  the  operative 

the  Commission  has 
posed  rule's  impact  on 

and  capital  formation.  15 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX:  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-57  and  should  be 
submitted  by  August  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  0.3-19661  Filed  8-1-03;  8:45  am] 
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2003-68] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Remove  the  Six-Month  Limitation  on 
the  Waiver  of  Transaction  Fees  Related 
to  Nasdaq  UTP  Securities  and  To 
Expand  the  Cap  on  the  Amount  of 
Transaction  Fees  To  Cover  All 
Transactions  Related  to  Nasdaq  UTP 
Securities 

luly  29,  200,3. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  16, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The  Amex 
has  designated  this  proposal  as  one  - 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange 


"  17  CFR  2OO.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


under  section  19{b)(3)(A)(ii)  of  die  Act,3 
and  Rule  19b-4(f)(2)'*  thereunder  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  remove  the  six- 
month  limitation  on  the  waiver  of 
transaction  fees  related  to  Nasdaq 
securities  admitted  to  dealings  on  an 
unlisted  trading  privileges  basis 
("Nasdaq  UTP  securities"),  and  to 
expand  the  scope  of  the  cap  on  the 
dollar  amount  of  transaction  fees  to 
cover  all  transactions  related  to  Nasdaq 
UTP  securities,  and  not  solely  cross 
trades.  The  text  of  the  proposed  rule 
change  is  available  at  the  Amex  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  S'ummaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  implement  two 
changes  to  its  transaction  fees  for 
Nasdaq  UTP  securities.  First,  the  Amex 
proposes  to  eliminate  the  six-month 
limitation  on  the  waiver  of  transaction 
fees  for  specialist  principal  trades  by 
specialist  firms  that  do  not  charge  any 
commission  to  customers  in  Nasdaq      ^ 
UTP  securities.  Second,  the  Amex 
proposes  to  expand  the  scope  of  the  cap 
on  the  dollar  amount  of  transaction  fees 
to  cover  all  transactions  related  to 
Nasdaq  UTP  securities.  Currently,  the 
cap  of  $50  per  side  per  trade  only 
applies  to  cross  trades.  The  Amex  notes 
that  the  proposed  fee  changes  are 
intended  to  reduce  the  cost  of  executing 
transactions  on  the  Amex. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act  5  in  general  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act  ** 
in  particular  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Amex  members  and  issuers  and 
other  persons  using  the  Amex's 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act '  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,"  because  it  establishes  or 
changes  a  due,  fee.  or  other  charge 
imposed  by  the  Amex.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  axe  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


3  15  U.S.C.  78s(b)(3)(A)(ii). 
■'17CFR240.19b-4(f)(2). 


5  15  U.S.C.  78f(b). 

6  15  U.S.C.  78Rb)(4). 

'  15  U.S.C.  78s(b)(3)(A)(ii). 
8  17CFR240.19b-4(f)(2). 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-68  and  should  be 
submitted  by  August  25.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  03-19662  Filed  8-1-03;  8:4.'>  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  To  Establish  a  Limited 
Pilot  Program  Relating  to  Maximum 
Bid/Ask  Differentials 

July  28,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act") '  and  Rule  19b-4 
thereunder,-^  notice  is  hereby  given  that 
on  February  27.  2003.  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  propo.sed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  July  25, 
2003,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposedrule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  adopt  a  limited  pilot  program  relating 


8  17CFR200.3O-3(a)(12). 

•15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4.  '     . 

'See  letter  from  Angelo  Evangelou,  Senior 
Attomey,  Legal  Division,  CBOE,  to  Jennifer  Colihan, 
Special  Counsel,  Division  of  Market  Regulation, 
Commission,  dated  July  25.  2003  ("Amendment  No. 
1").  In  Amendment  No.  1.  the  Exchange  revised  the 
proposed  rule  text  to  indicate  that  the  pilot  program 
would  expire  on  January  .30,  2004. 


to  maximum  bid/ask  differentials.  The 
text  of  the  proposed  rule  change  is 
.  available  at  the  Office  of  the  Secretary. 
CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 
Background 

The  Exchange  is  proposing  to  adopt, 
on  a  pilot  basis,  a  limited  exemption  lo 
the  Market-Maker  bid/ask  differential 
requirements  contained  in  CBOE  Rule 
8.7(b)(iv).  More  specifically,  as  part  of 
accommodating  compliance  with  the 
Plan  for  the  Purpose  of  Creating  and 
Operating  an  Intermarket  Options 
Linkage  (the  "Linkage  Plan"),-*  the 
Exchange  is  introducing  a  new 
"autofade"  functionality  which  will 
cause  one  side  of  CBOE's  disseminated 
quote  to  move  to  an  inferior  price  when 
the  quote  is  required  to  fade  pursuant  to 
the  terms  of  the  Linkage  Plan  and/or 
when  the  size  associated  with  the  quote 
has  been  depleted  by  automatic 
executions  (of  both  Linkage  orders  and 
non-Linkage  orders). 

Linkage  orders  are  generally 
Immediate  or  Cancel  limit  orders  priced 
at  the  National  Best  Bid  or  Offer 
("NBBO")  that  must  be  acted  upon 
within  15  seconds.  The  Linkage  Plan 
provides  several  instances  in  which  a 
Participant  receiving  a  linkage  order 
must  fade  its  quote.  For  example,  if  a 
Participant  receives  a  Principal  Acting 
as  Agent  ("PA")  order  for  a  size  greater 
than  the  Firm  Customer  Quote  Size  and 
does  not  execute  the  entirety  of  the  PA 
Order  within  15  seconds,  the  Participant 
is  required  to  fade  its  quote.  CBOE's 
autofade  functionality  will  automate  the 
fading  process  to  ensure  that  members 
(and  the  Exchange)  are  in  full 
compliance  with  this  aspect  of  the 


■*  The  Linkage  Plan  was  originally  approved  on 
July  28,  2000.  See  Securities  Exchange  Act  Release 
No.  43086,  65  FR  48023  (August  4,  2000). 
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deemed  in  violation  of  CBOE  Rule 
8.7(b)(iv)  for  regulatory  purposes.  CBOE 
proposes  that  the  pilot  run  until  January 
30, 2004. 

2.  Statutory  Basis 

The  proposed  rule  change  will,  among 
other  things,  allow  the  Exchange  to 
comply  more  easily  with  the 
requirements  of  the  Linkage  Plan. 
Accordingly,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act «  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  ^  in  particular  in  that  it  should 
promote  just  and  equitable  principles  of 
trade,  serve  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
subnlit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 


»15U.S.C.  78flb). 
«15U.S.C.  78f(b)(5). 


Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-08  and  should  be 
submitted  by  August  25,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-19663  Filed  8-1-03;  8:45  am] 
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2003-93] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.,  To  Increase 
the  Trading  Activity  Fee 

July  28,  2003. 

L  Introduction 

On  June  11,  2003,  the  National 
Association  of  Securities  Dealers,  Inc, 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
increase  its  Trading  Activity  Fee 
("TAF")  by  adjusting  the  rates  for 
covered  equity  securities.  The  proposed 
rule  change  was  published  for  notice 
and  comment  in  the  Federal  Register  on 
June  25,  2003. '  The  Commission 
received  one  comment  letter  on  the 
proposal."  On  July  23,  2003,  the  NASD 


•<'17CFR2O0.30-3(a)(12). 

■  15  U.S.C.  78s(b)(l). 

2  17CFR  240.19b-^. 

^  See  Securities  Exchange  Act  Release  No.  48061 
dune  19,  2003).  68  FR  37887. 

*  See  July  17,  2003  letter  from  Jeffrey  T.  Brown, 
Senior  Vice  President  and  General  Counsel,  The 
Cincinnati  Stock  Exchange  ("CSE")  to  Jonathan  G. 
Katz.  Secretary.  SEC  ("CSE  Letter"). 
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filed  its  response  to  comments.^  This 
order  approves  the  proposed  rule 
change. 

.  II.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  NASD's  proposal 
to  increase  the  TAF.'' 

•   The  CSE  Letter 

The  CSE  disapproved  of  the  proposed 
rule  change,  stating: the  proposal  would 
"double  the  ill-defined  TAF  With  no 
justification"  and  with  "little  check  or 
recourse  on  the  part  of  the  non-NASD 
markets."  ^  The  CSE  suggested  that  the 
Commission  require  the  NASD  to 
provide  supporting  documentation  to 
explain  the  need  for  increasing  the  TAF 
before  allowing  the  NASD  to  double  the 
fee."  Additionally,  the  CSE  stated  that 
the  NASD  must  delineate  its 
responsibilities  covered  by  the  TAF, 
explain  how  those  responsibilities  are 
unique  to  the  NASD,  and  provide  a  cost 
analysis  that  establishes  a  nexus 
between  those  responsibilities  and  the 
fees.o 

The  CSE  also  stated  that  the  TAF, 
along  with  the  NASD's  Gross  Income 
As.sessment,  allows  "for  the 
subsidization  of  NASD  regulatory 
activities  through  the  forced  taxing  of 
transactions  occurring  on  other 
markets."  "'  According  to  the  CSE.  the 
NASD  is  using  the  TAF  and  Gross 
Income  Assessment,  under  the  guise  of 
revenue  neutrality,  to  subsidize  its 
regulatory  activities  with  monies 
generated  on  other  markets. ' ' 

The  CSE  asked  for  an  accounting,  and 
an  explanation  of  why  the  NASD 
believes  it  is  proper  to  limit  this  fee 
adjustment  to  the  TAF,  when  the  TAF 
is  only  one  component  of  a  fee  structure 
that  also  includes  the  Gross  Income 
Assessment  ("GIA")  and  the  Personnel 
Assessment  ("PA").'^ 

•   The  NASD's  Response  to  Comments 

The  NASD  filed  the  instant  proposed 
rule  change  because  revenue  generated 
by  the  TAF  at  the  original  rate  was 
lower  than  expected.' '  The  NASD  noted 
that  it  originally  proposed  a  TAF  rate  of 
.0001  per  share,  but  reduced  the  rate  to 
0.00005  "after  informal  feedback  from 


^  See  July  23.  2003  letter  from  Barbara  Z. 
Sueeney.  Senior  Vice  President  and  Corporate 
Secretary.  NASD,  to  Katherine  A.  England. 
Assistant  Director,  Division  of  Market  Regulation. 
SEC  ("NASD  Response  Letter"). 

"  See  footnote  4,  supra. 

"CSE  Letter  at  1. 

»/rf.  at  2. 

-W. 

'»W.  at3. 

"M. 

•^/d.  at4. 

"  NASD  Response  Letter  at  1. 


the  membership  about  the  level  of' 
volume  meeting  the  definition  of 
'covered  equity  security.'  "  '"•  The  NASD 
filed  the  instant  proposed  rule  change  to 
remedy  a  shortfall  in  revenue.''"' 

With  regard  to  the  CSE's  comments 
that  (i)  the  NASD  has  not  adequately 
defined  its  responsibilities,  nor  has  it 
established  a  sufficient  nexus  between 
its  responsibilities  and  fees;  and  (ii) 
where  intermarket  fees  are  being 
assessed,  a  higher  standard  of  scrutiny 
should  be  applied,  the  NASD  noted  that 
the  Commission  addressed  both  of  these 
issues  in  its  order  approving  the  TAF."' 

Finally,  the  NASD  explained  that  the 
TAF  does  not  underwrite  "the 
regulation  of  Nasdaq  and  the  Alternative 
Display  Facility"  and  that  the  TAF,  GIA. 
and  PA  fund  the  NASD's  member 
regulatory  programs.'" 

III.  Discussion  and  Commission 
Findings 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  the 
comment  letter,  and  the  NASD's 
response  to  the  comments,  and  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association '"  and,  in 
particular,  the  requirements  of  section 
15A(b)(5)  of  the  Act.'''  Section  15A(b)(5) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  association 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls.  The  Commission  finds  that  the 
proposed  increase  in  the  rate  for  the 
TAF  as  described  in  the  instant 
proposed  rule  change  is  consistent  with 
section  15A(b)(5)  of  the  Act,  in  that  the 
proposal  is  reasonably  designed  to 
recover  NASD  costs  related  to  regulation 
and  oversight  of  its  members. 

The  Commission  believes  the  CSE 
Letter  raises  no  novel  issues  that  were 
not  addressed  in  the  Commission's 
original  TAF  approval  order. 2"  The 
Commission  also  believes  that  the 
NASD  adequately  responded  to  the 
issues  the  CSE  raised  in  its  letter. 


'•'W.  at  1-2. 

'^W.  at2. 

'•'Id. 

i"W.  al3. 

'"In  approving  this  proposed  rule  change,  the 
Commission  has  ctmsidered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

'"l.-)  U.S.C.78o-3(b)(5). 

2"  See  Securities  Exchange  Act  Release  No.  47946 
(May  30.  2003),  68  FR  34021  (June  6,  2003)  (SR- 
NASD-2002-148)(approval  order). 


The  Commission  expects  that  the 
NASD  will  continue  to  monitor  the 
revenue  generated  by  the  TAF,  as  well 
as  the  revenue  generated  by  the  Gross 
Income  Assessment  and  the  Personnel 
Assessment,  and  will  take  whatever 
steps  are  necessary  to  ensure  that  the 
fees  remain  consistent  with  th^  mandate 
established  in  section  15A(b)(5)  of  the 
Act,-'  so  that  the  fees  remain  equitable, 
as  well  as  consistent  with  the  NASD's 
expressed  goal. 

IV.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act-^,  that  the 
proposed  rule  change  (SR-NASD-2003- 
93)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.- ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doi:.  0;t-19660  Filed  8-1-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48239;  File  No.  SR-NASO- 
2003-98] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  National 
Association  of  Securities  Dealers,  Inc., 
Regarding  Reporting  of  Transactions 
Conducted  Through  Electronic 
Communications  Networks  to  the 
Automated  Confirmation  Transaction 
Service 

July  28,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  19, 
2003,  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  through  its 
subsidiar\\  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Exchange 
submitted  an  amendment  to  the 
proposed  rule  change  on  January  27. 
2003.  *  The  Commission  is  publishing 


-'  IS  U.S.C.  78o-3(b)(5). 

"  15  U.S.C.  78s(b)(2). 

2M7  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(1). 

'^17CFR  240.19b-4. 

'  See  Letter  from  John  Yetler.  .Associate  General 
Counsel.  Nasdaq,  to  Kathy  England,  .^ssistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  July  10,  2003  ("Amendment  No. 
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this  notice,  ai 
comments  on 
from  interest*  d 


amended,  to  solicit 
the  proposed  rule  change 
persons. 


I.  Seif-Regula  tory 
Statement  of  he 
of  the  Propos  sd 


Organization's 
Terms  of  the  Substance 
Rule  Change 


Nasdaq  pro  joses  to  clarify  the 
reporting  reqi  irements  applicable  to 
transactions  c  onducted  through 
electronic  coi  imunications  networks 
("ECNs")  and  reported  to  the 
Automated  Ci  infirmation  Transaction 
Service  ("AC  "").  ECNs  would  be 
required  to  fife  Automated  Confirmation 
Transaction  Ssrvice  ("ACT").  ECNs 
would  be  required  to  file  notice  of  their 
methods  for  ti  ade  reporting  under  the 
proposed  ruk  change  within  30 
calendar  days  after  the  date  of 
Commission  i  pproval. 

The  text  of  he  proposed  rule  change 
is  below.  Prof  osed  new  language  is  in 
italics;  propoi  ed  deletions  are  in 
brackets. 


5400.  NASD/lQ 
ALTERNATE 
TRADE  REPO  ^TING 


F  arty  Reports  Transaction 
Facility 
transd  ctions  between  two 
Re  )orting  Nasdaq  Market 
rr  ember  representing  the 
report  the  trade  using 


r  on- 


to 


1").  Amendment 
NASD  Rule  61 30( 
this  provision  wo  i 


STOCK  MARKET  AND 
E  DISPLAY  FACILITY 


ions  between  a 
ReJ)orting  Nasdaq  Market 

Registered  Reporting 
egistered  Reporting 
Maker  shall  report  the 


Airr. 


5430.  Transac  ;ion  Reporting 

(a)  No  chan 

(b)  Which 
and  to  Which 

(l)In 
Registered 
Makers,  the 
sell  side  shall 
ACT. 

(2)  In  transit 
Registered 
Maker  and  a 
Member,  the 
Nasdaq  Mark^ 
trade  using 

(3)  In  transit 
Registered 
member 
report  the 

(4)  In 
and  a  customer 
as  follows: 

(A)  A 
Market  Maker 
using  ACT; 

(B)  A  Regis 
Market  Maker 
using  TRACS 

(C)  A  Non 
Member  shall 
ACT  or  TRAC$ 

(5)  In 
Registered 
Makers,  the 


ions  between  two  Non- 
orting  Members,  the 

the  sell  side  shall 
using  ACT  or  TRACS. 
transitions  between  a  member 
the  member  shall  report 


Re) 
repre  jenting 
tra(  e 


Regisi  ered  Reporting  Nasdaq 
shall  report  the  trade 

t  ?red  Reporting  ADF 
shall  report  the  trade 
and 

gistered  Reporting 
report  the  trade  using 


F  ei 


transactions  between  two 
Re  )orting  ADF  Market 
niember  representing  the 


1  deletes  the  reference  in 
)(6)  to  subparagraph  (3)  because 
Id  not  apply  to  ECNs. 


sell  side  shall  report  the  trade  using 
TRACS. 

(6)  In  transactions  between  a 
Registered  Reporting  ADF  Market  Maker 
and  a  Non-Registered  Reporting 
Member,  the  Registered  Reporting  ADF 
Market  Maker  shall  report  the  trade 
using  TRACS. 

(7)  In  transactions  between  a 
Registered  Reporting  Nasdaq  Market 
Maker  and  a  Registered  Reporting  ADF 
Market  Maker,  the  member  representing 
the  sell  side  shall  report  as  follows: 

(A)  A  Registered  Reporting  Nasdaq 
Market  Maker  shall  report  the  trade 
using  ACT:  and 

(B)  A  Registered  Reporting  ADF 
Market  Maker  shall  report  the  trade 
using  TRACS. 

(8)  If  a  member  simultaneously  is  a 
Registered  Reporting  Nasdaq  Market 
Maker  and  a  Registered  Reporting  ADF 
Market  Maker,  and  has  the  trade 
reporting  obligation  pursuant  to 
paragraphs  (1),  (2),  (4),  (5),  (6).  or  (7),  the 
member  can  report  the  trade  using 
either  ACT  or  TRACS,  unless  the  trade 
is  executed  using  ACES;  the  Nasdaq 
National  Market  Execution  System 
("NNMS");  [the  SelectNet  Service;  the 
SmallCap  Small  Order  Execution 
System  ( "SOES");]  or  the  Primex 
Auction  System  ("Primex").  A  trade 
executed  using  ACES  must  be  reported 
using  ACT,  and  trades  executed  using 
NNMS(,  SelectNet,  SOES,)  or  Primex 
will  be  reported  to  ACT  automatically. 

(9)  In  transactions  conducted  through 
an  ACT  ECN  (as  defined  in  Rule  61 1 0) 
that  are  reported  to  ACT.  the  ACT  ECN 
shall  ensure  that  transactions  are 
reported  in  accordance  with  Rule 
61301c).  If  an  ACT  ECN  is  also  a 
Registered  Reporting  ADF  ECN  (as 
defined  in  Rule  4200 A).  Rule  6130(c) 
shall  apply  only  to  transactions 
conducted  through  the  ECN  for  which 
trade  reports  are  submitted  to  ACT. 
***** 

6100.  AUTOMATED  CONFIRMATION 
TRANSACTION  SERVICE  (ACT) 

6110.  Definitions 

(a)-(p)  No  change. 

(qj  The  term  "ACT  ECN"  shall  mean 
a  member  of  the  Association  that  is  an 
electronic  communications  network  that 
is  a  member  of  a  registered  clearing 
agency  for  clearing  or  comparison 
purposes  or  has  a  clearing  arrangement 
with  such  a  mem.ber,  to  the  extent  that 
transactions  executed  through  it  are 
reported  to  ACT. 
***** 

6130.  Trade  Report  Input 

(a)-(b)  No  change. 

(c)  Which  Party  Inputs  Trade  Reports 
to  ACT. 


ACT  Participants  shall,  subject  to  the 
input  requirements  below,  either  input 
trade  reports  into  the  ACT  system  or 
utilize  the  Browse  feature  to  accept  or 
decline  a  trade  within  the  applicable 
time-frames  as  specified  in  paragraph 
(b)  of  this  Rule.  Trade  data  input 
obligations  are  as  follows: 

(1)  in  transactions  between  a  Market 
Maker  and  an  Order  Entry  Firm,  the 
Market  Maker  shall  be  required  to 
submit  a  trade  report  to  ACT; 

(2)  in  transactions  between  two 
Market  Makers,  the  member 
representing  the  sell  side  shall  be 
required  to  submit  a  trade  report  to 
ACT; 

(3)  in  transactions  between  two  Order 
Entry  Firms,  the  member  representing 
the  sell  side  shall  be  required  to  submit 
a  trade  report  to  ACT[.]; 

(4)  in  transactions  between  a  member 
and  a  customer,  the  member  shall  be 
required  to  submit  a  trade  report  to 
ACT: 

(5)  in  transactions  conducted  through 
an  ACT  ECN  that  are  reported  to  ACT, 
the  ACT  ECN  shall  ensure  that 
transactions  are  reported  in  accordance 
with  one  of  the  following  methods: 

(A)  the  ACT  ECN  shall  submit  the 
trade  reports  to  ACT  and  identify  itself 
as  the  reporting  party; 

(R)  the  ACT  ECN  shall  submit  the 
trade  reports  to  ACT  on  behalf  of  the 
reporting  party  and  identify  the 
reporting  party  in  accordance  with  the 
rules  for  determining-reporting  parties 
reflected  in  paragraphs  (Ij,  (2),  (3),  and 
(4)  above;  or 

(C)  the  ACT  ECN  shall  require  one  of 
the  parties,  determined  in  accordance 
with  the  rules  for  determining  reporting 
parties  reflected  in  paragraphs  (1 ),  (2), 
(3),  and  (4)  above,  to  submit  the  trade 
reports  to  ACT. 

When  an  ACT  ECN  reports 
transactions  in  accordance  with 
subparagraph  (A),  the  ACT  ECN  shall  be 
responsible  for  ensuring  that  the  trade 
reports  are  accurate  and  contain  all 
information  required  by  subsection  (d) 
of  this  rule  for  both  the  ACT  ECN  and 
the  identified  non-reporting  party.  When 
an  ACT  ECN  reports  transactions  in 
accordance  with  subparagraph  (R),  both 
the  ACT  ECN  and  the  party  identified  as 
the  reporting  party  shall  be  responsible 
for  ensuring  that  the  trade  reports  are 
accurate  and  contain  all  information 
required  bv  subsection  (d)  of  this  rule 
for  both  the  ACT  ECN  and  the  identified 
reporting  party.  When  an  ACT  ECN 
requires  reporting  of  transactions  in 
accordance  with  subparagraph  (C),  the 
reporting  party  shall  be  responsible  for 
ensuring  the  accuracy  and  completeness 
of  the  trade  report. 
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An  ACT  ECN  shall  provide  written 
notice  to  the  Association  of  the  method 
of  trade  reporting  used  by  the  ACT  ECN 
for  each  of  its  subscribers,  and  may 
change  the  method  of  trade  reporting 
used  for  a  subscriber  by  providing 
advance  written  notice  of  the  change  to 
the  Association; 

(6)  in  transactions  conducted  through 
two  ACT  ECNs  or  an  ACT  ECN  and  an 
ECN  that  is  not  an  ACT  ECN,  an  ACT 
ECN  shall  be  responsible  for  complying 
with  the  requirements  of  paragraph  (5) 
above  for  reporting  a  transaction 
executed  through  its  facilities,  and  an 
ECN  that  routed  an  order  to  it  for 
execution  shall  be  deemed  to  be  a 
Market  Maker  and  a  member  for 
purposes  of  the  rules  for  determining 
reporting  parties  reflected  in  paragraphs 
(1),  (2),  and  (4)  above;  and 


(7)  in  transactions  conducted  through 
an  ACT  ECN  in  which  neither  of  the 
parties  is  a  member,  the  ACT  ECN  shall 
report  the  transaction  in  accordance 
with  the  requirements  of  subparagraph 
(5)(A)above. 

(d)-(e)  No  change. 
***** 

6400.  REPORTING  TRANSACTIONS  IN 
LISTED  SECURITIES 


6420.  Transaction  Reporting 

(a)  No  change. 

(b)  Which  Party  Reports  Transaction 

(1)  Transactions  executed  on  an 
exchange  are  reported  by  the  exchange 
and  shall  not  be  reported  by  members. 

(2)  In  transactions  between  two 
Registered  Reporting  Members,  only  the 


member  representing  the  sell  side  shall 
report. 

(3)  In  transactions  between  a 
Registered  Reporting  Member  and  a 
Non-Registered  Reporting  Member,  only 
the  Registered  Reporting  Member  shall 
report. 

(4)  In  transactions  between  Non- 
Registered  Reporting  Members,  only  the 
member  representing  the  sell  side  shall 
report. 

(5)  In  transactions  conducted  through 
an  ACT  ECN  (as  defined  in  Rule  6110), 
the  ACT  ECN  shall  ensure  that  the 
transactions  are  reported  in  accordance 
with  Rule  6130(c). 

(c)-(e)  No  change. 

IM-6420.  Transactions  in  Eligible 
Securities 


Summary  of  Provisions  Governing  Members'  Requirements  To  Report  Transactions  in  Eligible  Securities 

Chart  I.— General  Reporting  Requirements  Under  Rule  6420(b) 


Member 


(Designated]  Registered  Reporting  Memtjer 


Non-[Designated] 

Non-[Designated]  Registered  Reporting  Member 


Registered  Reporting  Member 
ACTECN 


Member  reports  when  contra-party  is 


[Designated] 
Registered  Re- 
porting Mem- 
ber 


Non-[Des- 
ignated]  Reg- 
istered 
Reporting 
Member 


Exchange 


Customer 


Buys  from I  No  

Sells  to Yes 

Buys  from  No  

Buys  from  customer  and     I  No  

sells  to.                                . 
Sells  to  customer  and  No  

buys  from. 

Sells  to j  No  

I  See  6130(c) 


Yes 

Yes 

No  

Yes 

No  

Yes 

See  6130(c) 


No 
No; 
No 
No 

No 

No 


Yes. 
Yes. 
Yes. 
Yes. 

Yes. 

Yes 


No  j  See  6130(c) 


Chart  II.— Reporting  Requirements  for  "Riskless"  Transactions  as  Defined  in-Rule  6420(d)(4) 


Member 


Transaction 


Member  Reports  When  Contra-Party  Is 


[Designated] 
Registered  Re- 
porting Mem- 
ber 


Non-[Des- 
ignated]  Reg- 
istered Report- 


Customer 


j            "^' 

[Designated]  Registered  Reporting  Member 

Buys  from  customer  and 
sells  to 

Yes 

Yes 

No 

Sells  to  customer  and 

1  No 

Yes 

No 

buys  from 

6600.  REPORTING  TRANSACTIONS  IN 
OVER-THE-COUNTER  SECURITIES 


6620.  Transaction  Reporting 

(a)  No  change. 

(b)  Which  Party  Reports  Transaction 

(1)  In  transactions  between  two  OTC 
Market  Makers,  only  the  member 
representing  the  sell  side  shall  report. 


(2)  In  transactions  between  an  OTC 
Market  Maker  and  a  Non-Market  Maker, 
only  the  OTC  Market  Maker  shall  report. 

(3)  In  transactions  between  two  Non- 
Market  Makers,  only  the  member 
representing  the  sell  side  shall  report. 

(4)  In  transactions  between  a  member 
and  a  customer,  the  member  shall 
report. 

(5)  In  transactions  conducted  through 
an  ACT  ECN  (as  defined  in  Rule  6110), 
the  ACT  ECN  shall  ensure  that  the 
transactions  are  reported  in  accordance 


with  Rule  6130{c),  and  the  term  "Market 
Maker"  as  used  in  such  rule  shall  be 
construed  to  include  an  OTC  Market 
Maker. 

(c)-(e)  No  change. 


6900.  REPORTING  TRANSACTIONS  IN 
DIRECT  PARTICIPATION  PROGRAMS 

6920.  Transaction  Reporting 

(a)  No  change. 

(b)  Which  Party  Reports  Transactions 
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(1)  In  transactions 
members,  o 
the  sell  side 

(2)  In  traniactions 
and  a  custor  ler 


between  two 
the  member  representing 
shall  report. 

between  a  member 
the  member  shall 


report. 

(3)  In  trankactions 
anACTECh 
the  ACT 


ECU 


transactions 
with  Rule 
purposes  of 
the  party  wi, 
shall  be  as 
and  the  term 
used  in  such 
refer  to  any 
(cHe)  No 


conducted  through 
(as  defined  in  Rule  61 10). 
shall  ensure  that  the 
are  reported  in  accordance 

c);  provided  that  for 

"lule  6130(c)(5)(B)  and  (C). 

the  reporting  obligation 

forth  in  Rule  6130(c)(3) 

"Order  Entry  Firm  "  as 

rule  shall  be  construed  to 

I  nember. 


61 30(> 


srt 


:hange. 


n.  Self-Regu  atory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filin 
Nasdaq  inclijded 
the  purpose 
proposed  rul 
comments  it 
rule  change, 
may  be  examtned 
in  Item  fV  b' 


with  the  Commission, 
statements  concerning 
and  basis  for  the 
change  and  discussed  any 
received  on  the  proposed 
The  text  of  these  statements 
at  the  places  specified 
ow.  Nasdaq  has  prepared 
summaries,  ^t  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  suph  statements. 


not  intended 
their  current 


tory  Organization 's 
e  Purpose  of,  and 
for,  the  Proposed  Rule 


A.  Self-Regu ip 
Statement  of  th 
Statutory  Ba$is 
Change 

1.  Purpose 

Nasdaq  is  |  iroposing  to  adopt  rules  to 
define  with  ^  reater  clarity  the  reporting 
obligations  a  )plicable  to  transactions 
executed  thr(  lugh  ECNs  that  are  reported 

Droposal  is  based  on 
Nasdaq's  unc  erstanding  of  the  different 
methods  usei  I  by  ECNs  today  to  report 
trades,  and  ii  i  general,  the  rule  filing  is 
to  require  ECNs  to  modify 
trade  reporting  practices. 
Rather,  the  p  irpose  of  the  filing  is  to 
codify  these  jractices  in  the  form  of 
clear,  enforcf  able  rules  that  will  provide 
greater  guidance  to  market  participants.'* 
The  proposed  rule  change  would  apply 
to  transactions  in  all  securities  that  are 
executed  thr(  lugh  an  ECN  and  reported 
to  ACT. 

Reporting  j>f  transactions  executed 
through  ECN  >  is  complex  because  ECNs 


*  The  propose( 
greater  certainty 
of  the  NASD,  an 
rules  filed  by  Na  ;daq 
as  an  exchange, 
proposal. 


rules  are  intended  to  provide 
while  Nasdaq  remains  a  subsidiary 
do  not  impact  the  trade  reporting 

in  its  application  to  register 
hich  are  different  from  the  current 


conduct  transactions  on  an  "agency" 
basis,  with  the  ECN  standing  as  a  central 
contra  party  to  two  offsetting 
transactions  with  ECN  subscribers. 
However,  the  substance  of  the 
transaction  is  the  transference  of  shares 
from  one  ECN  subscriber  to  another,  and 
therefore  only  one  transaction  is 
reported  to  the  tape  for  public 
dissemination. 

Current  practices  of  ECN  trade 
reporting  have  developed  over  time  in 
conjunction  with  the  growth  of  the 
number  of  ECNs.  As  each  new  ECN 
entered  the  market,  it  registered  with 
Nasdaq  under  NASD  Rule  4623  and 
informed  Nasdaq  and  NASD  of  its 
planned  method  for  reporting 
transactions.  Although  Nasdaq  believes 
that  the  use  of  different  reporting 
methodologies  by  different  ECNs  has 
generally  allowed  ECNs  to  fulfill 
reporting  obligations  while  tailoring 
their  methodology  to  their  own  business 
needs  and  those  of  their  subscribers,  the 
absence  of  clearly  defined  rules  has,  in 
some  circumstances,  created  confusion 
as  to  the  trade  reporting  responsibilities 
of  ECNs  and  their  subscribers.  Nasdaq 
believes  that  the  proposed  rule  change 
will  provide  members  greater  certainty 
concerning  their  trade  reporting 
responsibilities,  while  allowing  ECNs  to 
continue  using  the  various  methods  of 
trade  reporting  that  have  developed  over 
time. 

The  proposed  rule  change  permits 
ECNs  to  use  any  of  three  methods  for 
reporting  transactions.^  Each  ECN 
would  inform  NASD  which  method  it 
would  use  for  reporting  trades  to  ACT 
for  each  of  its  subscribers,  but  it  could 
change  its  method  at  any  time  by 
providing  advance  notice  to  NASD.^ 
First,  an  ECN  may  assume  sole 
responsibility  for  reporting  transactions 
executed  through  its  facilities  and 
identify  itself  as  the  reporting  party. 
Second,  an  ECN  may  assume  sole 
responsibility  for  transaction  reporting, 
but  identify  a  subscriber  as  the  reporting 
party.  In  that  case,  the  identified 
reporting  party  would  be  determined  in 
accordance  with  the  existing  rules  for 
allocating  trade  reporting  responsibility. 


^  As  discussed  earlier,  the  three  methods  are 
based  on  ECN  trade  reporting  practices.  Nasdaq  also 
understands  that,  at  any  given  time,  an  ECN  may 
utilize  more  than  one  of  these  methods  and  the 
choice  of  the  method  varies  depending  on  the  needs 
of  particular  subscribers.  For  example.  ECN  A  may 
use  one  method  for  subscriber  B  and  another 
method  for  subscriber  C.  This  proposal  is  not 
intended  to  limit  this  flexibility.  Accordingly,  an 
ECN  will  be  permitted  to  use  more  than  one  of  the 
methods  described  in  Rule  6130(c),  as  long  as  it 
provides  NASD  written  notice  concerning  the 
methods  that  it  will  use  for  each  subscriber. 

^  Notices  must  be  filed  with  Nasdaq's  Market 
Watch  Department  and  NASD's  Market  Regulation 
Department. 


Thus,  if  the  subscribers  conducting  a 
transaction  through  the  ECN  were  both 
market  makers  or  both  order  entry  firms, 
the  selling  party  would  be  identified  as 
the  reporting  party;  if  the  transaction 
were  between  a  market  maker  and  an 
order  entry  firm,  the  market  maker 
would  be  identified  as  the  reporting 
party;  and  if  the  transaction  were 
between  a  member  (i.e.,  a  broker-dealer) 
and  a  non-member  (such  as  an 
institutional  investor),  the  member 
would  be  identified  as  the  reporting 
party. 

Third,  the  ECN  may  impose  some  or 
all  of  the  responsibility  for  reporting  on 
its  subscribers.  In  that  case,  the  ECN 
would  notify  the  appropriate  reporting 
party,  determined  in  accordance  with 
the  existing  rules  of  priority  for  trade 
reporting,  that  it  had  an  obligation  to 
submit  a  report  concerning  the  trade. 

In  each  case,  the  party  submitting  a 
trade  report  is  responsible  for  ensuring 
its  accuracy  and  completeness.^  In 
addition,  when  an  ECN  submits  a  trade 
report  identifying  another  party  as  the 
reporting  party,  both  the  ECN  and  the 
identified  reporting  party  are 
responsible  for  ensuring  the  accuracy 
and  completeness  of  the  report. 

The  proposed  rule  change  also 
addresses  procedures  for  reporting 
transactions  in  several  unique 
circumstances  associated  with  ECNs. 
First,  the  rule  provides  that  when  the 
parties  to  a  transaction  executed 
through  an  ECN  are  both  non-members, 
the  ECN  must  submit  all  required  trade 
reports  and  identify  itself  as  the 
reporting  party.  This  is  the  case  because 
as  non-members,  the  parties  to  the 
transaction  would  not  be  eligible  to 
report  trades  through  ACT.  Second,  in 
circumstance  where  one  ECN  routes  an 
order  to  another  ECN  that  executes  the 
order,  the  ECN  that  executes  the  order 
would  be  responsible  for  reporting  the 
transaction,  or  requiring  a  subscriber  to 
report  the  transaction,  in  accordance 
with  one  of  the  three  basic  methods  for 
trade  reporting  described  above.  For 
purposes  of  the  rules  for  allocating  trade 
reporting  responsibility  between  ECN 
subscribers,  the  routing  ECN  would  be 
deemed  to  be  a  market  maker.  Thus,  if 
the  executing  ECN  uses  the  second 
method  of  trade  reporting,  and  it 
receives  an  order  from  a  routing  ECN 
that  is  matched  against  the  order  of  an 
order  entry  firm  or  a  non-member 
customer,  the  routing  ECN  would  be 
identified  as  the  reporting  party.  If  the 
executing  ECN  matched  the  routed 
order  against  the  order  of  a  market 
maker  or  another  ECN,  however,  the  sell 


^  Rule  6130(dJ  specifies  the  information  that  is 
required  to  be  included  in  each  ACT  report. 
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side  would  be  identified  as  the  reporting 
party. 

Finally,  it  should  be  noted  that  the 
proposed  rule  change  applies  only  to 
transactions  that  are  reported  to  ACT, 
since  Nasdaq  does  not  have  authority  to 
establish  rules  governing  the  reporting 
of  trades  to  non-Nasdaq  systems.  Thus, 
in  circumstances  where  an  ECN  has  the 
option  to  report  trades  to  ACT  or  to 
another  trade  reporting  system,  such  as 
the  NASD's  TRACS  system,  the  rule 
does  not  mandate  that  the  ECN  use  ACT 
for  trade  reporting.  However,  to  the 
extent  that  the  ECN  or  its  subscribers 
opt  to  use  ACT  to  report  a  particular 
transaction,  all  provisions  of  the 
proposed  rule  change  would  apply  to 
that  transaction.**  In  addition  to  the 
above  changes,  Nasdaq  is  also  removing 
references  to  "Select  Net  Service"  and 
the  "SmallCap  Small  Order  Execution 
System"  from  NASD  Rule  5430(b)(8) 
because  these  systems  are  no  longer  in 
place.^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,'" 
in  general,  and  with  section  15A(b)(6)  of 
the  Act,i '  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest.  Nasdaq  purports  that  the 
proposed  rule  change  will  clarify  the 
trade  reporting  obligations  associated 
with  transactions  conducted  through 
ECNs.  Nasdaq  believes  that  the  adoption 
of  clear,  enforceable  rules  will  provide 
guidance  to  market  participants  and 
thereby  provide  greater  assurance  of 
comprehensive  reporting  of  ECN 
fransactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


*The  proposed  rule  change  also  corrects  several 
typographical  errors  in  lM-6420. 

''Telephone  call  between  )ohn  Polise,  Senior 
Special  Counsel.  Sonia  Trocchio.  Special  Counsel, 
and  Leah  Mesfin.  Attorney.  Division.  Commission, 
and  John  Yetter.  Assistant  General  Counsel,  and 
Peter  Geraghty.  Associated  Vice  President  and 
Associate  General  Counsel.  Office  of  the  General 
Counsel.  .Nasdaq  on  July  9,  2003. 

■0  15U.S.C.  780-3. 

"15U.S.C.  78o-3(6). 


C.  Self^Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-98,  and  should  be 
submitted  by  August  25,  2003. 

For  the  Commission,  by  the  Division  of 
Markft  Regulation,  pursuant  to  delegated 
authority. '-^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-19724  Filed  8-1-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-48252;  File  No.  SR-NASO- 
2002-154;  SR-NYSE-2002-49] 

Self-Regulatory  Organizations:  Order 
Approving  Proposed  Rule  Changes  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Exchange  Rules  344 
("Supervisory  Analysts"),  345A 
("Continuing  Education  for  Registered 
Persons"),  351  ("Reporting 
Requirements")  and  472 
("Communications  with  the  Public") 
and  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Research  Analyst  Conflicts  of  Interest 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  3  to  the  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  and  Amendment  No.  3 
to  the  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Research 
Analyst  Conflicts  of  Interest 


July  29,  2003. 

I.  Introduction 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"  or  "Act"),i  and  Rule 
19b-4  thereunder,-  on  October  9,  2002, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange"),  and  on 
October  25,  2002,  the  National 
Association  of  Securities  Dealers 
("NASD"),  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  proposed  rule  changes 
relating  to  research  analyst  conflicts  of 
interest. 

On  December  4,  2002,  NYSE 
submitted  Amendment  No.  1  to  its 
proposed  rule  change  '  and  on 
December  18,  2002.  NASD  submitted 
Amendment  No.  1  to  its  proposed  rule 
change.''  The  proposed  rule  changes,  as 


'M7  CFR  200.30-3(a)(12). 


M5  U.S.C.  78s(b)(lJ. 

-17CFR"240.19b-4. 

-'  See  Letter  from  Darla  Stuckev.  Corporate 
Secretary,  NYSE,  to  James  A.  Brigagliano.  Assistant 
Director.  Division  of  Market  Regulation 
("Division"!,  Commission  ("NYSE  Amendment  .No. 
1").  NY.SE  Amendment  No.  1  conformed  aspects  of 
the  proposed  NYSE  rules  to  those  of  NASD  [See 
SR-NASD-2002-154),  and  proposed  effective  dates 
for  the  various  rule  provisions. 

*  See  Letter  from  Philip  Shaikun.  Assistant 
General  Counsel,  NASD,  to  Katherine  A.  England. 
Assistant  Director.  Division.  Commission  ("liASD 
Amendment  No.  1").  NASD  Amendment  No  1 
clarified  that  only  research  analysts  who  are 
directly  responsible  for  the  preparation  of  researc:h 
reports  would  be  required  to  register  with  NASD 
and  pass  a  qualification  examination  (See  proposed 
NASD  Rule  1050).  NASD  Amendment  No.  1  also 
conformed  NASD's  proposed  research  analyst 
compensation  provisions  to  comparable  NYSE 
provisions.  NASD  Amendment  No.  1  also  amended 
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submitted  a  letter  responding  to 
comments.9  On  July  29,  2003,  NYSE 
filed  Amendment  No.  3  to  its  proposed 
rule  change  ("NYSE  Amendment  No. 
3").  which  included  its  response  to 
comments.  On  July  29,  2003,  NASD 
filed  Amendment  No.  3  to  its  proposed 
rule  change  ("NASD  Amendment  No. 
3").  This  order  approves  the  proposed 
rule  changes,  as  amended  by  NASD 
Amendment  Nos.  1,2,  and  3.  and  by 
NYSE  Amendment  Nos.  1,  2,  and  3.  The 
Commission  also  seeks  comment  from 
interested  persons  on  NYSE 
Amendment  No.  3  and  NASD 
Amendment  No.  3. 

II.  Background 

On  May  10,  2002,  the  Commission 
approved  rule  changes  filed  by  the 
NYSE  and  NASD  (the  "SROs") 
governing  research  analyst  conflicts  of 
interest.'"  Those  rules  took  considerable 
steps  towards  promoting  greater 
independence  of  research  analysts  and 
significantly  enhanced  the  disclosure  of 
actual  and  potential  conflicts  of  interest 
to  investors.  In  the  Original  Notice,  the 
Commission  published  for  comment  a 
second  set  of  proposed  rules  filed  by  the 
SROs  to  further  address  research  analyst 
conflicts  of  interest.  In  its  May  10,  2002 
approval  order  of  the  first  round  of  new 
analyst  rules,  the  Commission  asked  the 
SROs  to  report  on  the  operation  and 
effectiveness  of  those  rules  on  or  before 
November  1,  2003.  In  light  of  the 
approval  of  these  additional  rules  and 
the  Global  Settlement,"  the 
Commission  believes  that  a  report  at 
that  time  may  be  premature.  Thus,  the 
Commission  will  request  a  report  from 
the  SROs  when  it  deems  such  report 
warranted.  On  July  30.  2002.  President 
Bush  signed  into  law  the  Sarbanes- 
Oxley  Act  of  2002  ("SOA"),  which 
requires,  among  other  things,  that  the 
Commission,  or  upon  authorization  and 
direction  of  the  Commission,  a 
registered  securities  association  or 
national  securities  exchange,  '^  adopt 
rules  governing  analyst  conflicts." 


"  See  Letter  from  Philip  A.  Shaikun.  Associate 
General  Counsel.  NASD  to  lames  A.  Brigagliano. 
Assistant  Director.  Division.  Commission  (July  29. 
2003)  (  "NASD  Response  to  Comments  "). 

'"  See  Securities  Exchange  Act  Release  No.  45908, 
67  FR  34968  (May  16.  2002)  ( "May  2002  approval 
order  "). 

' '  See  note  15  infra. 

'-See  Letter  from  Annette  Nazareth.  Director. 
Division  of  Market  Regulation.  Commission,  to 
Mary  Schapiro.  Vice  Chairman  and  President. 
Regulatory  Policy  and  Oversight.  NASD,  and 
Richard  Grasso.  Chairman  and  Chief  Executive 
Officer.  NYSE  (March  13,  2003). 

"See  Pub.  L.  107-204.  116  Stat.  745  (2002).  The 
SOA  amends  the  Exchange  Act  by  adding  new 
Section  15D.  See  15  U.S.C.  78a  et  seq.;  15  U.S.C. 
780-6. 


Certain  of  the  SOA's  mandates  were 
satisfied  by  NASD  and  NYSE  rule 
provisions  existing  at  the  time  of  the 
enactment  of  the  SOA.  Other  of  the 
SOA's  mandates  necessitated 
amendments  to  the  existing  rules.  The 
SOA  requires  rules  governing  analyst 
conflicts  of  interest,  including  rules: 
limiting  the  supervision  and 
compensatory  evaluation  of  securities 
analysts  to  certain  officials;  defining 
periods  in  which  brokers  or  dealers 
engaged  in  a  public  offering  of  a  security 
as  an  underwriter  or  dealer  may  not 
publish  research  on  such  security;  and 
requiring  securities  analysts  and  brokers 
or  dealers  to  disclose  specified  conflicts 
of  interest.  The  primary  purposes  of 
NASD  Amendment  No.  2  and  NYSE 
Amendment  No.  2  were  to  satisfy  the 
remaining  SOA  requirements. 

In  February  2003,  the  Commission 
approved  Regulation  Analyst 
Certification  ("Regulation  AC"),  which 
requires  that  broker-dealers  (and  certain 
associated  persons)  include  in  research 
reports  a  statement  by  the  research 
analyst  certifying  that  the  views 
expressed  in  the  research  report 
accurately  reflect  his  or  her  personal 
views;  and  a  statement  by  the  research 
analyst  certifying  either  that  no  part  of 
his  or  her  compensation  was,  is,  or  will 
be  directly  or  indirectly  related  to  the 
specific  recommendations  or  views 
contained  in  the  research  report;  or  that 
part  or  all  of  his  or  her  compensation 
was,  is,  or  will  be  directly  or  indirectly 
related  to  the  specific  recommendations 
or  views  contained  in  the  research 
report.  I'' 

On  April  28,  2003,  the  Commission, 
along  with  other  regulators,  announced 
a  global  settlement  of  enforcement 
actions  against  ten  of  the  nation's  largest 
investment  firms  that  followed  joint 
investigations  by  regulators  of 
allegations  of  undue  influence  of 
investment  banking  interests  on 
securities  research  at  brokerage  firms,  ^^ 

A.  Current  NYSE  and  NASD  Rules 
Governing  Disclosure  of  Conflicts  of 
Interest 

In  the  May  2002  approval  order,  prior 
to  the  enactment  of  the  SOA,  the 
Commission  approved  rule  changes 
filed  by  the  SROs  governing  analyst 
conflicts  of  interest.  Those  rule  changes 
were  designed  to  address  analyst 
conflicts  of  interest  in  connection  with 
the  preparation  and  publication  of 
research  reports  and  public  appearances 


''•  See  Securities  Exchange  Act  Release  No.  47384 
(February  20.  2003).  68  FR  9482  (February  27, 
2003). 

'5  The  terms  of  the  settlement  are  available  at 
bttp://wH'Vi:sec.gov/litigation/litreleases/ 
finaljudgadda.pdf  {"G\oba\  Settlement"). 
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made  on  equity  securities.  The  rules 
contain  a  number  of  elements, 
including: 

•  A  prohibition  on  offering  favorable 
research  to  induce  investment  banking 
business; 

•  Structural  reforms  to  increase 
analyst  independence,  including  a 
prohibition  on  investment  banking 
personnel  supervising  analysts  or 
approving  research  reports; 

•  A  prohibition  on  tying  analyst 
compensation  to  a  specific  investment 
banking  services  transaction; 

•  Increased  disclosures  of  conflicts  of 
interest  in  research  reports  and  public 
appearances  by  analysts; 

•  Restrictions  on  personal  trading  by 
analysts;  and 

•  Disclosure  in  research  reports  of 
data  and  price  charts  showing  the  firm's 
ratings  track  record. 

B.  Proposed  Changes  to  NYSE  and 
NASD  Rules 

The  proposed  SRO  rule  changes 
further  address  research  analyst 
conflicts  of  interest  in  connection  with 
equity  research  reports,  and  are 
designed  to  achieve  full  compliance 
with  the  mandates  of  the  SOA.  The 
Commission  provides  here  a  general 
overview  of  the  proposed  rule  changes. 
The  Commission  notes,  in  particular, 
that  while  the  NASD  and  NYSE  rules 
may  differ  to  some  degree  in  their  texts, 
the  provisions  are  intended  to  operate  in 
substantially  the  same  way."' 

First,  the  proposals  further  separate 
research  analyst  compensation  from 
investment  banking  influence. 
Specifically,  the  proposals  require  that  a 
compensation  committee  of  the  broker- 
dealer  review  and  approve  the 
compensation  of  its  research  analysts 
that  are  primarily  responsible  for  the 
preparation  of  the  substance  of  research 
reports.  The  committee  would  report  to 
the  Board  of  Directors  and  may  not  have 
representation  from  the  firm's 
investment  banking  department.  Among 
other  things,  the  committee  would 
consider  the  analyst's  individual 
performance  (e.g.,  quality  of  research 
product);  correlation  between  a  research 
analyst's  recommendations  and  stock 
prices;  and  overall  ratings  from  various 
internal  or  external  parties  exclusive  of 
the  firm's  investment  banking 
personnel.  The  committee  may  not 
consider  a  research  analyst's 
contribution  to  the  firm's  overall 
investment  banking  business.  In 
addition,  in  order  to  comply  with  the 
SOA,  the  proposals  prohibit  investment 
banking  personnel  influence  or  control 


'6  See  NASD  Amendment  No.  3  and  NYSE 
Amendment  No.  3. 


over  the  compensatory  evaluation  of 
research  analysts. 

Second,  the  proposed  rules  prohibit 
analysts  from  issuing  positive  research 
reports  or  reiterating  a  "buy" 
recommendation  around  the  expiration 
of  a  lock-;up  agreement  (sometimes 
called  "booster  shot"  research  reports). 
The  proposals  accomplish  this  by 
prohibiting  the  issuance  of  research 
reports  by  the  manager  or  co-manager  of 
a  securities  offering  for  fifteen  days 
prior  to  and  after  the  expiration  of  lock- 
up agreements. 

Third,  the  amendments  extend  the 
current  ten  and  forty-day  quiet  periods 
for  the  issuance  of  written  research 
reports  to  communications  in  public 
appearances  by  managers  and  co- 
managers  of  initial  and  secondary 
offerings.  The  proposals  also  establish  a 
25-day  quiet  period  during  which 
broker-dealers  who  have  agreed  to 
participate  (or  who  are  participating)  as 
undenvriters  or  dealers  (other  than  a 
manager  or  co-manager)  of  an  issuer's 
initial  public  offering  would  be 
prohibited  from  publishing  research 
reports  and  analysts  would  be 
prohibited  from  making  public 
appearances  regarding  that  issuer. 

Fourth,  the  proposed  rules  further 
insulate  research  analysts  from 
investment  banking  interests  by 
prohibiting  analysts  from  participating 
in  "pitches"  or  other  communications 
for  the  purpose  of  soliciting  investment 
banking  business. 

Fifth,  the  proposed  rules  require  that 
a  member  provide  notice  to  customers 
that  it  is  terminating  research  coverage 
of  an  issuer  that  is  the  subject  of  a 
research  report  ("subject  company  "). 
The  final  report  must  include  a  final 
recommendation  or  rating  (unless  it  is 
impracticable  to  do  so). 

Sixth,  the  proposed  SRO  rule  changes 
restrict  the  prepublication  review  and 
approval  of  research  reports  by  persons 
not  directly  responsible  for  research. 
The  rules  also  require  that 
prepublication  communications  about 
the  content  of  a  research  report  between 
■  all  non-research  personnel  and  the 
research  department  be  intermediated 
by  legal  or  compliance  staff. 

Seventh,  the  proposals  prohibit 
members  engaged  in  investment 
banking  activities  from  directly  or 
indirectly  retaliating,  or  threatening  to 
retaliate,  against  a  research  analyst  who 
publishes  a  research  report  or  makes  a 
public  appearance  that  may  adversely 
affect  the  member's  present  or 
prospective  investment  banking 
relationship.  The  SROs  have  clarified  in 
the  rules  that  the  anti-retaliation 
provision  would  not  preclude 
termination  of  a  research  analyst,  in 


accordance  with  the  member's  policies 
and  procedures,  for  causes  unrelated  to 
issuing  or  distributing  such  adverse 
research  or  for  making  an  unfavorable 
public  appearance  regarding  the 
member's  current  or  potential 
investment-banking  relationship  with 
the  issuer. 

Eighth,  the  proposals  expand  on  the 
current  SRO  compensation  disclosure 
requirements  by  requiring  disclosure  by 
a  member  in  research  reports,  to  the 
extent  the  member  knows  or  has  reason 
to  know,  and  by  a  research  analyst  in 
public  appearances,  to  the  extent  the 
analyst  knows  or  has  reason  to  know,  of 
whether  the  member,  or  any  affiliate 
thereof  (including  the  research  analyst), 
received  any  compensation  during  the 
past  twelve  months  from  the  issuer  that 
is  the  subject  of  the  report  or  public 
appearance.  The  rule  changes  further 
require  disclosure  of  whether  the 
subject  company  is,  or  has  been  during 
the  previous  year,  a  client  of  the 
member,  and  if  so,  the  types  of  services 
provided  to  the  issuer.  "The  types  of 
services  provided  to  the  subject 
company  must  be  described  as:  (1) 
Investment  banking  services,  (2)  non- 
investment  banking  securities-related 
services,  or  (3)  non-securities  services. 
Both  the  compensation  disclosure  and 
the  client  services  disclosure  provisions 
provide  for  an  exception  in  order  to 
prevent  the  disclosure  of  material  non- 
public information  regarding  specific 
potential  future  investment  banking 
transactions  of  the  issuer. 

Ninth,  the  proposed  SRO  rule  changes 
also  create  an  exception  from  the 
existing  "gatekeeper"  provisions  of  the 
SRO  rules  for  certain  members  that 
engage  in  limited  underwriting 
activity.'"  The  gatekeeper  provisions 
prohibit  a  research  analyst  from  being 
subject  to  the  super\'ision  or  control  of 
any  employee  of  a  member's  investment 
banking  department,  and  further  require 
legal  or  compliance  personnel  to 
intermediate  certain  communications 
between  research  and  investment 
banking  personnel. 

Tenth,  the  proposed  rules  require  that 
legal  or  compliance  personnel  pre- 
approve  all  securities  transactions  of 
persons  who  oversee  research  analysts, 
including  the  members  of  a  committee 
and  certain  others,  that  have  direct 
influence  or  control  with  respect  to  the 
preparation  of  research  reports  or 
establishing  or  changing  a  rating  or 
price  target  of  a  subject  company's 
equity  securities,  to  the  extent  that  the 
transactions  involve  securities  of  subject 


1'  See  NYSE  Rule  472(b)(1)  and  (3),  and  NASD 
Rule  2711(b)(1)  and  (3)  ("gatekeeper"  provisions). 
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designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
free  trade,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest.  Section  6(b)(5) 
also  requires  that  the  rules  of  an 
exchange  not  be  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
Section  6(b)(8)  of  the  Exchange  Act 
prohibits  the  rules  of  an  exchange  from 
imposing  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
statute. 

Section  15A(b)(6)  requires  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(9)  requires  that  the  rules 
of  an  association  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

The  Commission  also  believes  that  the 
rules,  as  amended,  fulfill  the  mandates 
of  the  SOA  - '  that  require  that  rules  be 
implemented  that  are  reasonably 
designed  to  address  conflicts  of  interest 
that  can  arise  when  securities  analysts 
recommend  equity  securities  in  research 
reports  and  public  appearances,  and  to 
improve  the  objectivity  of  research, 
provide  investors  with  more  useful  and 
reliable  information,  and  to  require 
disclosure  in  public  appearances  and 
research  reports  of  conflicts  of  interest 
that  are  known  or  should  have  been 
known  by  the  securities  analyst  or  the 
broker-dealer  to  exist  at  the  time  of  the 
appearance  or  the  date  of  distribution  of 
the  report. 

Section  3(f)  of  the  Exchange  Act 
directs  the  Commission  to  consider,  in 
addition  to  the  protection  of  investors, 
whether  approval  of  a  rule  change  will 
promote  efficiency,  competition,  and 
capital  formation.^-*  In  approving  the 
proposed  rule  changes,  the  Commission 
has  considered  their  impact  on 


-J  See  Exchange  Act  Section  15D.  15  U.S.C. 
780-6. 
"15  U.S.C.  78c(f). 


efficiency,  competition,  and  capit£il 
formation. 

The  Commission  believes  the  rule 
changes,  as  amended,  promote  the 
independence  of  research  analysts  and 
the  objectivity  of  research.  The  rule 
proposals  are  reasonably  designed  to 
require  analysts  to  disclose  in  public 
appearances,  and  broker-dealers  to 
disclose  in  research  reports,  conflicts  of 
interest  of  which  they  know  or  should 
know  to  exist  at  the  time  of  the 
appearance  or  the  date  of  the  report.  As 
such,  the  rules  should  provide  investors 
with  more  useful  and  reliable 
information  and  promote  greater  public 
confidence  in  securities  research. 

A.  Solicitation  of  Investment  Banking 
Business  [NYSE  Rule  472(b)(5)  and 
NASD  Rule  2711(c)(4)} 

Under  the  initial  proposals,  a  research 
analyst  would  have  been  prohibited 
from  issuing  research  reports  or  making 
public  appearances  concerning  a 
company  if  the  analyst  engaged  in  any 
communication  with  the  company  in 
"furtherance  of  obtaining  investment 
banking  business"  prior  to  the  time  the 
company  entered  into  a  letter  of  intent 
or  other  written  agreement  that 
designated  the  analyst's  firm  as 
underwriter  of  the  company's  initial 
public  offering. 

Commenters  expressed  substantial 
concern  regarding  this  provision,  largely 
arguing  that  the  phrase  "in  furtherance 
of  obtaining  investment  banking 
business"  was  overly  broad  and  several 
suggested  alternative  language.^^  They 
also  expressed  concern  that  the 
vagueness  of  the  proposals  would 
discourage  analysts  from  visiting  and 
communicating  with  private  companies 
because  firms  would  be  unsure  of  what 
communications  would,  especially  in 
hindsight,  be  considered  "in  furtherance 
of  obtaining  investment  banking 
business." -f 

Commenters  also  requested 
clarification  on  whether  the 
consequence  of  a  research  analyst's 
participation  in  a  communication  "in 
furtherance  of  obtaining  investment 
banking  business"  would  be  a 
permanent  ban  on  the  analyst  writing 
research  reports  on  that  issuer,  even 
where  the  analyst  was  no  longer 
employed  by  the  same  firm. 
Commenters  argued  for  a  time  limit  on 
the  research  ban,  and  against  the 
retroactive  application  to 
communications  made  prior  to  the 
effective  date  of  the  rule  or  in  cases 


-^See  Adams  et  al.  letter;  SI  A  March  10th  letter; 
.Stifel  letter:  SunTrust  letter:  and  Wilmer  March 
nth  letter. 

20  See  SIA  March  10th  letter;  Stifel  letter:  and 
SunTrust  letter. 
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where  the  research  analyst  is  no  longer 
employed  by  the  same  firm.^^ 

Commenters  also  noted  thafthe 
proposed  provisions  referred  to  the 
signing  of  a  letter  of  intent,  or  other 
written  agreement,  in  determining  the 
date  the  firm  received  an  investment- 
banking  mandate.  They  argued  that 
letters  of  intent  are  not  common 
industry  practice  and,  therefore,  should 
not  be  used  as  evidence  of  the  receipt 
of  a  mandate.  2" 

The  proposals  also  provided  that  the 
prohibition  would  not  apply  to  "due 
diligence  communications"  between  the 
research  analyst  and  the  subject 
company,  the  sole  purpose  of  which  is 
to  analyze  the  financial  condition  and 
business  operations  of  the  subject 
company.  Commenters  requested 
clarificatidn  as  to  the  meaning  of  "due 
diligence  communications"  and  several 
suggested  specific  language  or 
parameters.29 

After  considering  commenters' 
concerns,  the  SROs  modified  thefr 
proposals  in  Amendment  No.  3  to 
provide  for  an  outright  prohibition  on 
research  analyst  participation  in 
"pitches"  for  investment  banking 
business  or  other  communications  with 
companies  "for  the  purpose  of  soliciting 
investment  banking  business."  ^°  While 
the  original  proposals  sought  to  provide 
a  disincentive  for  analyst  involvement 
in  pitches  by  prohibiting  an  analyst 
from  preparing  research  reports  on 
issuers  w/Rh  whom  the  analyst  engaged 
in  a  pitch,  the  amended  proposals  take 
the  approach  of  prohibiting  analyst 
involvement  in  pitches. 

The  NASD  believes  that  this 
amendment  will  not  only  promote 
regulatory  consistency,  but  will  also 
further  the  goals  of  research  objectivity 
and  investor  confidence  by  eliminating 
all  participation  by  research  analysts  in 
solicitation  efforts,  which  could  suggest 
a  promise  of  favorable  research  in 
exchange  for  underwriting  business. ^^ 
Because  the  SROs  believe  that  the  same 
potential  conflicts  exist  with  respect  to 
solicitation  of  all  investment  banking 
business,  the  amendment  is  not  limited 
to  initial  public  offerings. ^2 

The  final  amendments  also  address 
commenters'  concerns  regarding  what 
communications  are  permissible  for 


research  analysts.  The  SROs  note  that 
certain  activities  are  traditionally 
associated  with  research  functions 
within  a  multi-service  securities  firm, 
and  are  separate  from  the  solicitation 
activities  of  concern  that  analysts  may 
have  recently  been  called  upon  to 
engage  in  by  their  firms. ^^  For  example, 
the  NASD  notes  that  the  proposed 
amendment  would  not  curtail  research 
analysts  from  performing  activities 
traditionally  associated  with  research 
functions  that  do  not  involve 
solicitation  of  investment  banking 
business,  such  as  helping  to  screen 
potential  investment  banking  clients. 3" 
The  NYSE  also  recognizes  the  need  for 
critical  financial  analysis  of  a  subject 
company,  during  the  period  after  the 
receipt  of  an  investment  banking 
mandate  by  the  member  while  an  issuer 
is  preparing  to  engage  in  a  securities 
offering  to  the  public. ^^  3y  prohibiting 
analyst  participation  in  pitches  and 
other  activities  involving  the  solicitation 
of  investment  banking  business,  the 
final  amendments  also  avoid  the 
implementation  issues  associated  with 
the  initial  proposals. 

The  amended  proposals  further 
insulate  research  analysts  from 
investment  banking  interests,  while 
addressing  commenters'  concerns 
regarding  vagueness,  by  clarifying  the 
parameters  of  the  kind  of  activities  the 
rule  is  designed  to  address.  The  SROs 
note  that  the  prohibition  on  analysts' 
involvement  in  solicitations  of 
investment  banking  business  is 
intended  to  support  the  prohibition  on 
promising  favorable  research  as  a 
marketing  tool  to  prospective 
investment  banking  clients  of  members, 
and  is  designed  to  encourage  issuers  to 
choose  an  investment  banking  firm 
based  on  the  merits  of  the  firm's 
underwriting  capabilities.^" 

In  our  view,  it  is  appropriate  for  the 
SROs  to  prohibit  analyst  involvement  in 
pitches  or  other  communications  by 
research  analysts  that  are  made  for  the 
purpose  of  soliciting  investment 
banking  business.  The  Commission 
believes  that  the  rules  address  concerns 
regarding  analyst  objectivity  and 
independence  from  investment  banking 


•*'  See  Adams  et  al.  letter;  SIA  March  10th  letter; 
SunTrust  letter;  and  Wilmer  March  11th  letter. 

2"  See  SIA  March  10th  letter  and  Wilmer  March 
nth  letter. 

29  See  Adams  et  al.  letter:  SIA  March  10th  letter; 
Stifel  letter;  and  Wilmer  March  11th  letter. 

^°  The  Global  Settlement  also  prohibits  research 
analyst  involvement  in  "pitches." 

S'  See  NASD  Response  to  Comments. 

^2  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 


"Id. 

'■*  See  NASD  response  to  Comments. 

"  See  NYSE  Amendment  No.  3. 

^®  Promising  favorable  research  to  companies  as 
an  inducement  for  business  is  currently  explicitiv 
prohibited  by  NASD  Rule  2711(e)  and  NYSE  Rule 
472(g).  In  addition,  according  to  the  SROs, 
promising  favorable  research  to  companies  as  an 
inducement  for  business  would  constitute  a 
violation  of  just  and  equitable  principles  of  trade. 
See  Securities  Exchange  Act  Release  No.  45526 
(March  8,  2002),  67  FR  11526  at  11539  (March  14, 
2002)  (Notice  of  SRO  rules  approved  by  the 
Commission  in  May  2002  approval  order). 


interests  while  permitting  research 
analysts  to  provide  certain  services  to 
their  firm  that  several  commenters 
viewed  as  valuable.  The  Commission 
also  finds  that  the  rules  relating  to 
research  analyst  involvement  in 
solicitations  for  investment  banking 
business  are  consistent  with  the 
Exchange  Act,  particularly  Sections 
6(b)(5),  6(b)(8),  15A{b)(6),  and  15A(b)(9). 

B.  Compensation  of  Research  Analysts 
[NYSE  Rule  472(h)  and  NASD  Rule 
2711(d)] 

The  rule  proposals  reinforce  the 
separation  of  research  analyst 
compensation  from  investment  banking 
influence  by  requiring  procedures  for 
review  and  approval  of  a  research 
analyst's  compensation  by  a  committee 
that  reports  to  the  Board  of  Directors  or 
a  senior  executive  of  the  broker-dealer. 
No  employee  of  a  member's  investment 
banking  department  may  participate  in 
the  committee.  At  a  minimum,  the 
committee  must  consider  the  following 
factors:  the  research  analyst's  individual 
performance  (e.g.,  quality  of  research 
product),  the  correlation  between  a 
research  analyst's  recommendations  and 
stock  prices,  and  overall  ratings  from 
various  internal  (other  than  investment 
banking)  or  external  parties. 

Further,  in  reviewing  and  approving 
an  individual  research  analyst's 
compensation,  the  committee  may  not 
consider  his  or  her  direct'contribution 
to  the  firm's  overall  investment  banking 
business.  The  basis  for  a  research 
analyst's  compensation  would  have  to 
be  documented  and  the  committee  must 
provide  an  annual  attestation  to  certify 
that  the  committee  reviewed  and 
approved  the  compensation  of  research 
analysts  who  are  primarily  responsible 
for  the  preparation  of  the  substance  of 
research  reports  ^'  and  documented  the 
basis  for  such  approval. 

Several  commenters  expressed 
concern  regarding  the  compensation 
committee  provisions  and  suggested 
alternatives.^^  One  commenter  believed 
that  the  ban  on  consideration  by  a 
compensation  review  committee  of 
contributions  to  the  firm's  investment 
banking  business  should  not  preclude 
considering  contributions  to  the  extent 
that  they  benefit  investors. ^^  Other 
commenters  asked  for  clarification  that 
a  member's  overall  profitability  may  be 
considered  in  determining  a  research 


^^  The  research  analyst  who  is  primarily 
responsible  for  the  preparation  of  the  substance  of 
a  research  report  is  often  referred  to  as  the  "lead" 
analyst.  The  Commission  notes  that  a  research 
report  may  have  more  than  one  lead  analyst. 

38  See  SIA  March  10th  letter,  Stifel  letter,  and 
Weiss  letter. 

39  See  SIA  March  10th  letter. 
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^"  See  SIA  May  9l|  letter  and  Sullivan  letter. 

*'  Id. 

<-  See  NYSE  472(lj)(  1 )  and  NASD  Response  to 
CAxaments. 

*^  See  NASD  Rosp|)nse  to  Comments. 
"    "Id 

^^  See  SIA  May  9t|  letter  and  Sullivan  letter. 

■"*  See  SIA  March    0th  letter. 

="  See  NASD  Resp|)nse  to  Comments  and  NYSE 
Amendment  No.  3. 


covered  by  the  compensation  committee 
provision. 

Commenters  requested  clarification 
on  the  intended  role  of  the 
compensation  committee  and  asserted 
that  the  proposed  language  was  unclear 
as  to  whether  the  appropriate  role  of  the 
committee  was  to  "review  and  approve" 
research  analyst  compensation  or  to 
"determine"  research  analyst 
compensation:  the  commenter  argued 
that  the  appropriate  role  for  the 
committee  should  be  to  serve  a  review 
and  approval  function.-"* 

The  SROs  amended  the  proposals  to 
require  that  research  analyst 
compensation  be  reviewed  and 
approved  by  the  compensation 
committee. ^''  The  amendments  clarify 
that  the  committee  must  review  and 
approve  a  research  analyst's 
compensation.  With  the  exception  of  the 
prohibitions  of  NYSE  Rule  472(b)(1)  and 
NASD  Rule  2711(b)(1)  on  re.search 
analysts  being  subject  to  compensatory 
evaluation  by  investment  banking 
personnel,  the  rules  do  not  address  who 
may  initially  determine  that 
compensation. 

The  SOA  requires  that  the 
" compensator}'  evaluation"  of  research 
analysts  be  limited  to  "officials 
employed  by  the  broker  or  dealer  who 
are  not  engaged  in  investment  banking 
activities."^"  In  order  to  satisfy  the 
mandates  of  the  SOA.  the  SROs  have 
filed  amendments  to  prohibit  employees 
of  the  member's  investment  banking 
department  from  evaluating  the 
compensation  of  research  analysts.'''  As 
such,  investment  banking  department 
personnel  may  not  have  input  in 
determining  research  analyst 
compensation.  Unlike  the  compensation 
committee  provisions,  this  prohibition 
applies  to  the  compensatory  evaluation 
of  all  research  analysts,  and  is  not 
limited  to  those  research  analysts  that 
are  primarily  responsible  for  the 
preparation  of  the  substance  of  a 
research  report. 

The  Commission  notes  that  neither 
the  current  nor  proposed  SRO  rules 
prohibit  the  consideration  of  the 
revenues  or  results  of  the  firm  as  a 
whole  in  determining  research  analyst 
compensation.  ^''-  The  NASD  has 


■•"See  SIA  March  lOth  letter. 

■•"See  NY.SE  Rule  472(h)(2)  and  NASD  Rule 
2711(d)(2). 

5»See  15  U.S.C.  78o-6(a)(l)(B), 

'■'  See  Amendment  No.  3. 

^^  The  SROs*  rules  permit  consideration  of  firm 
revenues  as  a  whole,  so  long  as  a  research  analyst's 
compensation  is  not  based  on  a  specific  investment 
banking  transaction,  and  so  long  as  the  member 
discloses  in  research  reports  if  the  research  analyst 
received  compensation  that  is  based  upon  (among 
other  factors)  the  member's  investment  banking 


recognized  that  a  research  analyst,  as 
part  of  his  or  her  professional  duties, 
may  advise  his  or  her  firm's  investment 
banking  department  concerning  certain 
matters,  such  as  whether  a  potential 
underwriting  client  is  prepared  for  an 
initial  public  offering."' *  Therefore,  for 
example,  NASD  has  stated  that  such 
activities  may  be  considered  in 
determining  an  analyst's  compensation; 
however,  it  may  not  be  given  undue 
weight  relative  to  evaluating  the  quality 
of  other  research  work  product.'"'^ 

The  Commission  believes  that  the 
proposed  compensation  committee 
amendments  are  consistent  with  the 
SOA  and  promote  the  alignment  of 
investor  interests  with  those  of  research 
analysts  who  are  primarily  responsible 
for  the  preparation  Qf  the  content  of 
research  reports  by  requiring  that  the 
committee,  in  reviewing  and  approving 
research  analyst  compensation,  consider 
the  quality  of  the  research  product  and 
the  correlation  between  the  research 
analyst's  recommendations  and  the 
stock  price  performance.  The 
Commission  also  believes  that  the 
proposed  prohibition  on  investment 
banking  input  regarding  the 
compensatory  evaluation  of  all  research 
analysts  is  an  important  restriction  in 
reducing  the  influence  of  investment 
banking  interests  on  research  analysts, 
and  satisfies  the  mandates  of  Section 
15D  of  the  Exchange  Act.  The 
Commission  also  finds  that  the 
amendments  relating  to  research  analyst 
compensation  are  consistent  with  the 
Exchange  Act,  including  Sections 
6(b)(5),  6(b)(8),  15A(b)(6),  and.l5A(b)(9). 

C.  Definition  of  "Research  Report" 
[NYSE  Rule  472.10(2}  and  NASD  Rule 
2711  (a)(8)} 

Several  commenters  expressed 
concern  regarding  the  proposals' 
amended  definitions  of  "research 
report.  ""^"^  The  proposals  adopt  the  SOA 
definition  of  "research  report"  by 
eliminating  the  current  definitional 
requirement  that  a  research  report 
contain  a  "recommendation."  The 
NASD  Rule  2711  and  NYSE  Rule  472 
contain  substantially  similar  amended 
definitions  of  "research  report," 
defining  the  term  as  a  written  or 
electronic  communication  that  includes 
an  analysis  of  equity  securities  of 
individual  companies  or  industries,  and 
provides  information  reasonably 


revenues.  See  NYSE  Rule  472(h)(1 )  and  (2).  and 
NA.SD  Rule  2711(d)(2). 

^ '  See  NASD  Response  to  Comments. 

■>■<  Id. 

■''  See  BOA  letter.  CSFB  letter.  Schwab  March 
20th  letter,  SIA  March  10th  letter,  Stifel  letter, 
Sullivan  letter,  and  Wilmer  March  llth  letter. 
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sufficient  upon  which  to  base  an 
investment  decision. 

While  commenters  acknowledge  the 
SOA  definition,''*'  some  nevertheless 
urge  the  SROs  to  interpret  the  SOA's 
definition  to  be  a  non-substantive 
change  to  the  current  NASD  and  NYSE 
definitions  of  "research  report."  ^^  One 
commenter,  for  example,  believes  that 
the  SROs  should  interpret  the  SOA 
definition  effectively  to  continue  to 
require  a  recommendation  or  a 
"subjective  view  or  conclusion. "''^ 
Commenters  argued  that,  otherwise,  the 
proposed  definition  would  be  over- 
inclusive,  encompassing  many  types  of 
communications  that  traditionally  have 
not  been  classified  as  research  reports, 
including  those  by  individuals  who  are 
not  typically  considered  research 
analysts. ^3  Consequently,  these 
commenters  argue  that  the  scope  of  the 
modified  definition  would  result  in 
unnecessary  regulation  and  could 
constrict  the  free  flow  of  information  to 
the  investing  public."" 

The  SROs  do  not  believe  that  the 
commenters'  suggestions  are  consistent 
with  the  requirements  of  the  SOA.f^^  The 
NASD  notes  that  Congress  adopted  a 
definition  of  "research  report"  that  is 
very  similar  to  the  current  definitions  of 
"research  report"  in  NASD  Rule  2711, 
except  for  the  deletion  of  the 
requirement  that  there  be  a 
recommendation.*'-  The  NASD  believes 
that  they  must  therefore  recognize  the 
import  of  that  distinction.'*^  As  such,  the 
NASD  declines  to  interpret  the 
definition  in  a  way  that  they  would 
consider  to  be  rendering  a  conscious 
Congressional  act  to  be  superfluous.*'''  In 
this  regard,  the  NASD  notes  that  the 
Commission  adopted  the  SOA 
definition  of  "research  report"  in 
Regulation  AC,  and  declined  to 
incorporate  interpretations  suggested  by 
commenters  that  would  continue  to 
require  a  recommendation  or  subjective 
conclusion. s*" 


■t'See  15  U.S.C.  78o-6(c)(2). 

^'  See  SIA  March  10th  letter. 

5"  See  Wilmer  March  1 1th  letter. 

"■^  For  example,  Wilmer's  |une  25th  commenl 
letter,  Wilmer  suggested  that  communications  such 
as  prospectuses,  trading  commentary  or  company 
profiles  could  be  deemed  research  reports  under  the 
proposed  definition. 

«'  .See  ICI  March  10th  letter  and  Wilmer  March 
llth  letter. 

"'  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

"^  See  NASD  Response  to  Comments. 

"  Id. 

6s  Id.  Regulation  AC  defines  "research  report"  as 
"a  written  communication  (including  an  electronic 
communication)  that  includes  an  analysis  of  a 
security  or  an  issuer  and  provides  information 
reasonably  sufficient  upon  which  to  base  an 
investment  decision."  See  Regulation  AC. 


Commenters  also  suggested  several 
other  measures  to  narrow  the  scope  of 
the  proposed  "research  report" 
definition,  such  as  limiting  the 
definition  of  "research  report"  to 
communications  "furnished  by  the  firm 
to  investors  in  the  U.S."*"*  The  SROs 
believe  that  all  research  reports 
produced  by  members,  irrespective  of 
where  or  to  whom  they  are  distributed, 
should  embody  the  same  standards  of 
integrity."^  The  NASD  notes  that  some 
aspects  of  NASD  2711  may  reflect  a 
more  restrictive  policy  than  the  terms 
agreed  to  by  the  many  parties,  including 
NASD,  to  the  Global  Settlement, 
because  the  purposes  behind  NASD 
Rule  2711  may  differ  from  the  objectives 
in  seeking  a  resolution  to  an 
enforcement  matter.""  For  this  reason, 
the  SROs  decline  to  modify  their 
proposals  to  apply  only  to  research  that 
relates  either  to  a  U.S.  company  or  a 
non-U. S.  company  for  which  a  U.S. 
market  is  the  principal  equity  trading 
market  as  provided  in  the  Global 
Settlement.e« 

Some  commenters  noted  that 
Regulation  AC  applies  only  to  "covered 
persons,"  generally  exempting  from  the 
rule,  among  others,  those  affiliates  of  a 
broker  or  dealer  that  have  no  officers  or 
employees  in  common  with  the  broker 
or  dealer.''"  Commenters  also  requested 
that  the  SROs  narrow  the  scope  of  their 
rules  to  carve  out  "departments  or 
divisions  that  have  a  sufficient  level  of 
independence  from  the  member  firm" 
and  are  not  subject  to  pressure  from 
investment  banking.^' 

The  NASD  does  not  believe  it 
necessary  or  appropriate  to  adopt  a 
"covered  persons  "  definition."^'  The 
NASD  also  notes  that  the  Commission's 
jurisdiction  is  broader  than  the  NASD, 
whose  jurisdiction  extends  only  to  their 
members." '  As  such,  research  produced 
by  non-member  affiliates  is  already 
excluded  from  the  scope  of  SRO  analyst 
rules,  except  in  cases  where  members 
distribute  research  produced  by  non- 
member  affiliates.  To  the  extent  that 
commenters'  concerns  are  more 
specifically  about  the  application  of  the 
rules  to  investment  advisers,  the  SROs 
note  that  the  Joint  Memorandum,  which 
provides  members  with  guidance 
regarding  the  operation  of  the  analyst 
rules,  explains  that  those  advisers  are 


excluded  from  the  definition  of 
"research  analyst." '"" 

Several  commenters  requested  that 
the  SROs  restate  their  previous  guidance 
set  forth  in  their  Joint  Memorandum, 
which  excluded  certain 
communications  from  the  definition  of 
"research  report."  ^^  Commenters 
requested  that  the  SROs  exclude  from 
the  definition  certain  additional 
communications  excepted  by  Regulation 
AC  or  the  Global  Settlement. 

The  Commission  understands  that  the 
SROs  intend  to  review  existing 
interpretive  guidance  for  continued 
applicability,  and  note  their  belief  that 
the  guidance  in  the  Joint  Memorandum 
excluding  certain  communications  from 
the  definition  of  "research  report" 
would  remain  effective."*'  Moreover,  the 
SROs  have  indicated  agreement  that 
certain  additional  categories  of 
communications,  discussed  in  the 
release  adopting  Regulation  AC,  would 
not  fall  within  the  amended  definition 
of  "research  report."  -"^  The  SROs 
determined  that  an  analysis  prepared  for 
a  specific  person  or  a  limited  group  of 
fewer  than  fifteen  persons:  and  periodic 
reports  or  other  communications 
prepared  for  investment  company 
shareholders  or  discretionar\' 
investment  account  clients  discussing 
past  performance  or  the  basis  for 
previously  made  discretionary 
investment  decisions,  would  not  fall 
within  the  definition  of  "research 
report."""  The  NASD  continues  to  note 
that  whether  a  particular 
communication  falls  within  the 
definition  of  "research  report'  depends 
on  specific  facts  and  circumstances.^" 

Some  commenters  asserted  that  all 
"technical  analysis"  and  "quantitative" 
research  should  be  excluded  from  the 
definition  of  "research  report.""" 
However,  the  NASD  does  not  agree  that 
such  exclusions  are  appropriate  beyond 
current  interpretations."^  Neither  NASD 
or  NYSE  modified  their  proposals  in 
response  to  this  comment.  The  NYSE 
did  not  further  elaborate  on  its 
reasoning  for  this  determination.  The 
Joint  Memorandum  excludes  from  the 
definition  of  "research  report" 


"■'■See  Sullivan  letter. 

"»'  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

'•"  See  NASD  Response  to  Comments. 

>'"<  See  NASD  Response  to  txjmmenls  and  NYSE 
Amendment  No.  3. 

""  See  Sullivan  letter. 

"  Id. 

'2  See  NASD  Response  to  Comments. 

"Id. 


'*  See  N^'SE  Information  Memorandum.  No.  02- 
26  dune  26,  20021  and  NASD  Notice  to  Members 
02-39  duly  2002)  (  ")oint  Memorandum  "). 

''■See  BOA  letter.  Schwab  lune  .30th  letter.  SIA 
June  26lh  letter,  and  Sullivan  letter  (e.g..  research 
reports  commenting  on  trading  conditions). 

''■See  NASD  Response  to  Qimments  and  NYSE 
.Amendment  No.  3. 

''  Id.:  See  note  14  supra. 

""  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

'"  .See  NASD  Response  to  Comments. 

""See CSFB  letter.  Schwab  March  20th  letter,  and 
SIA  March  10th  letter. 

"'  See  NASD  Response  to  Comments. 
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"research  report"  in  the  SOA  and  have 
indicated  that  they  intend  to  review  the 
exceptions  to  the  definition  provided  in 
the  Global  Settlement,  in  order  to 
provide  additional  guidance  on  the 
rules'  application  where  appropriate.'" 

The  Commission  believes  that  the 
SRO  amendments  to  the  definition  of 
the  term  "research  report"  are 
consistent  with  Section  15D  of  the 
Exchange  Act  in  that  they  do  not  require 
that  there  be  a  "recommendation."  The 
Commission  also  finds  that  the  rules 
relating  to  research  analyst  involvement 
in  solicitations  for  investment  banking 
business  are  consistent  with  the 
Exchange  Act.  particularlv  Sections 
6(b)(5),  6(b)(8),  15A(b)(6),"and  15A(b)(9). 

D.  Definition  of  "Public  Appearance" 
INYSE  Rule  472.50  and  NASD  Rule 
2711(a)(4)] 

The  SROs  amended  their  definitions 
of  "public  appearance"  to  include  print 
media  appearances.  Several  commenters 
were  critical  of  this  provision  in  light  of 
the  SROs"  guidance  in  the  Joint 
Memorandum,  which  stated  that 
research  analysts  should  decline 
subsequent  appearances  with  media 
outlets  that  previously  edited  out 
required  analyst  disclosures,  absent 
assurances  that  the  disclosures  will  no 
longer  be  edited  out.''^  Commenters 
expressed  concern  that  the  rules 
infringed  upon  the  editorial  discretion 
of  the  media  by  directing  analysts  to 
decline  appearances  with  media  outlets 
that  previously  have  not  included  the 
analyst  disclosures.'" 

Commenters  argued  that  the  Joint 
Memorandum  should  be  revi.sed  to 
reflect  the  NASD's  updated  guidance  in 
the  Original  Notice  that  an  analyst 
would  not  violate  the  rule  if  he  or  she 
makes  the  required  disclosures  to  the 
print,  radio  or  television  media  in  good 
faith,  even  if  the  media  outlet  does  not 
print  or  broadcast  the  information. f*-*  A 
commenter  also  recommended  that  the 
proposed  rules  be  clarified  to  make 
explicit  that  print  journalists  mav,  in 
their  editorial  discretion,  and  without 
penalty  to  their  publications  or 
imposing  restrictions  upon  access  to  a 
research  analyst,  decline  to  publish  the 
conflict  disclosures  provided  by  the 
analyst. ^"^ 


'"  Sff  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  .1. 

•'-■  See  Cibson  letter.  NAA  letter,  and  SIA  March 
10th  letter. 

'"  See  Bloomberg  letter,  Ciibson  letter.  NAA  letter, 
and  SIA  March  10th  letter. 

'"  See  Gibson  letter.  S(  h  wab  March  20th  letter, 
and  SIA  March  10th  letter.  See  also  Original  Notice 
at  836. 

"^  See  Bloomt)erg  letter. 


The  SROs  recognized  that  it  is 
important  that  media  audiences,  as  well 
as  readers  of  research  reports,  receive 
disclosures  of  potential  conflicts  of 
interests.-"^  In  response  to  commenters' 
concerns,  however,  the  SROs  modified 
their  guidance  to  state  that  an  analyst 
would  not  violate  the  rule  if  the  analyst 
continues  to  make  appearances  with  a 
media  outlet  that  has,  in  the  past,  not 
printed  or  broadcast  the  disclosures,  so 
long  as  the  analyst  makes  the  required 
disclosures  in  good  faith. ^^ 

In  NYSE  Amendment  No.  2,  the 
Exchange  would  require  a  research 
analyst  that  recommends  securities  in  a 
print  media  interview,  article  prepared 
under  his  or  her  name,  or  broadcast,  to 
prepare  a  record  of  such  interview, 
article,  or  broadcast  before  the  close  of 
the  next  business  day.  Such  record  must 
contain  pertinent  information  regarding 
the  event  and  the  required  disclosures 
provided  the  media  source.  Further, 
such  record  must  be  made  regardless  of 
whether  the  media  outlet  publishes  or 
broadcasts  the  required  disclosures.  In 
addition,  the  SROs  require  that  the 
records  of  such  inter\'iews,  articles,  or 
broadcasts  and  the  requisite  disclosures 
must  be  maintained  in  a  manner 
consistent  with  Rule  17a-4  of  the 
Exchange  Act.-'" 

While  commenters  supported  the 
NYSE's  proposed- interpretation,  they 
were  concerned  that  the  new 
recordkeeping  requirements  for  public 
appearances  were  impractical  and  failed 
to  take  into  account  the  realties  of 
research  analysts'  business  and  travel 
schedules."''  According  to  the 
commenters,  the  difficulty  in  requiring 
that  research  analysts  themselves  make 
the  required  records  before  the  close  of 
the  next  business  day,  would  result  in 
a  reduction  in  the  number  of  public 
appearances.'"" 

In  response  to  commenters'  concerns, 
the  NYSE  amended  its  proposal  to 
require  that  the  record  be  made  within 
48  hours  of  such  interview,  article  or 
broadcast,  and  would  permit  such 
record  to  be  prepared  by  the  research 
analyst,  legal  or  compliance  personnel, 
or  research  department  management. '"^ 
In  Amendment  No.  3.  the  NASD  also 
amended  its  rule  proposal  to  explicitly 


'"See  NASD  Rule  2711(a)(4)  and  NYSE  Rule 
472.50. 

'J'  See  NASD  Amendment  No.  1  and  NYSE 
Amendment  No.  2. 

''"Rule  17a-4  requires  that  records  be  preserved 
for  a  period  of  not  less  than  three  years,  the  first. 
two  in  an  ea.si)y  accessible  place.  17  CFR  240.17a- 
4. 

""See  Schwab  June  30th  letter.  SIA  June  26th 
letter,  and  Wilmer  |une  25th  letter. 
'""See  Wilmer  June  25lh  letter. 
'"'  See  NYSE  Rule  472(k)(  1  )/01 . 
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require  that  research  analysts  prepare  a 
record  of  the  disclosiures  made  by  the 
research  analyst  in  a  print  or  broadcast 
media  interview,  newspaper  article,  or 
other  public  appearance. '"^  These 
records  must  be  made  regardless  of 
whether  the  media  source  published  or 
broadcast  the  disclosures  and  the  record 
must  be  maintained  for  three  years. 
NASD  has  not  expressly  included  a 
required  period  of  time  regarding  when 
the  record  must  be  made. 

The  Commission  finds  that  the 
amendments  to  the  definition  of  "public 
appearance"  will  provide  media 
audiences,  including  the  print  media, 
with  useful  information  to  better 
evaluate  the  nature  and  extent  of  a 
firm's  relationship  with  a  subject 
company.  The  proposed  amendments  to 
the  definition  of  "public  appearance," 
along  with  the  proposed  recordkeeping 
requirements  and  the  SROs'  guidance 
regarding  media  appearances,  strike  an 
appropriate  balance  between  addressing 
commenters'  concerns  and  providing 
investors  with  important  disclosure 
information.  1  "3  xhe  Commission 

believes  that  the  proposed 
recordkeeping  requirements  will  serve 
as  a  useful  tool  in  promoting  and 
monitoring  the  disclosure  of  potential 
conflicts  of  interests  to  investors. 
Therefore,  the  Commission  finds  that 
the  proposed  amendments  are 
consistent  with  the  Exchange  Act, 
including  Sections  6(b)(5),  6(b)(8), 
15A{b)(6),  and  154(b)(9). 

E.  Supervisory  Analyst  Personal  Trading 
Restrictions  [NYSE  Rule  472(e)(5)  and 
NASD  Rule  2711(g)(6)] 

The  original  proposals  would  have 
extended  the  existing  personal  trading 
restrictions  to  include  other  persons:  the 
director  of  research,  supervisory  analyst, 
or  member  of  a  committee  who  have 
direct  influence  or  control  with  respect 
to  the  preparation  of  research  reports  or 
establishing  or  changing  a  rating  or 
price  target  of  a  subject  company's 
equity  securities. 

Commenters  were  generally  critical  of 
this  proposal.^"''  Commenters  argued 
that  many  persons  who  supervise  or 
oversee  research  analysts  review  a  wide 
range  of  research  reports,  including,  in 
some  cases,  reports  on  all  of  the  subject 
companies  covered  by  the  member. '"^ 


102  See  NASD  Rule  271  l(h)(12). 

•"^The  Commission  notes  that  Rule  17a-4(b)(4) 
requires  that  a  broker-dealer  shall  preserve  originals 
of  all  communications  by  the  broker-dealer, 
including  those  subject  to  the  rules  of  an  SRO  of 
which  the  broker-dealer  is  a  member  regarding 
communications  with  the  public. 

'"*  See  Schwab  March  20th  letter,  SIA  March  10th 
letter.  Stifel  letter,  and  Wilmer  March  11th  letter. 


They  argued  that  expansion  of  the 
personal  trading  restrictions  to 
supervisory  personnel  would  effectively 
prevent  these  persons  from  owning  any 
equity  securities  except  diversified 
investment  companies.  This, 
commenters  argued,  would  discourage 
many  qualified  persons  from  acting  in 
supervisory  capacities  because  of  the 
trading  blackout  provisions  and  the 
prohibitions  on  trading  against  current 
recommendations.  Commenters 
recommended  that  the  SROs  adopt  less 
restrictive  provisions  regarding 
supervisory  personnel,  such  as  having 
legal  or  compliance  personnel  review 
their  securities  holdings  or  pre-approve 
trades  to  ensure  that  there  is  no  conflict 
of  interest.'"*'  Commenters 
recommended  that  the  proposals  be 
replaced  by  a  requirement  that  firms 
implement  policies  and  procedures 
reasonably  designed  to  ensure  that  the 
trading  transactions  of  supervisory 
personnel,  committee  members,  and 
others,  do  not  create  a  conflict  of 
interest  between  their  professional 
responsibilities  and  personal  trading 
activities.'"^ 

In  response  to  commenters'  concerns, 
the  SROs  modified  their  proposals  in 
several  respects.  Rather  than  applying 
the  same  trading  restrictions  to 
supervisory  personnel  that  apply  to 
research  analysts,  the  amended 
proposals  would  require  a  member's 
legal  or  compliance  personnel  to  pre- 
approve  all  securities  transactions  of 
persons  who  supervise  research  analysts 
and  other  persons,  such  as  the  director 
of  research  or  member  of  a  committee 
who  has  direct  influence  or  control  with 
respect  to  the  preparation  of  research 
reports  or  establishing  or  changing  a 
rating  or  price  target  of  a  subject 
company's  equity  securities,  to  the 
extent  that  the  transactions  involve 
securities  of  subject  companies  covered 
by  research  analysts.'"" 

The  Commission  believes  it  is 
appropriate  for  the  SROs  to  require  pre- 
approval  of  securities  transactions  by 
supervisory  research  analysts  and 
certain  others  where  the  securities 
traded  are  those  of  companies  covered 
by  the  research  analysts  that  they 
supervise.  The  Commission  believes 
that  this  approach  addresses  the 
concerns  regarding  a  possible 
disincentive  from  holding  supervisory 
analyst  positions,  while  still  providing 
for  a  means  of  monitoring  the  trading 
activity  of  those  who  have  direct 


influence  or  control  with  respect  to  the 
preparation  of  the  substance  of  research 
reports  or  the  establishment  or  changing 
of  a  rating  or  price  target  of  a  company's 
equity  securities.  Therefore,  the 
Commission  finds  that  the  proposed 
rules  are  consistent  with  the  Exchange 
Act,  particularly  Sections  6(b)(5), 
6(b)(8),  15A(b)(6),  and  15A(b)(9). 

F.  Research  Analyst  Ownership 
Disclosure  and  Personal  Trading 
Restrictions  [NYSE  Rule  472(k)(l)(iii)(b) 
and  (k)(2)(i)(b)  and  472(e)  and  NASD 
Rule  271 1(h)(1)(A)  and  2711(g)] 

Commenters  recommended  that 
managed  accounts  not  controlled  by  the 
account  owner  should  be  excepted  from 
the  trading  restrictions  placed  on 
research  analysts.'"''  One  commenter 
believed  that  NYSE  Rule  472(e)(4)(v) 
currently  seems  to  exempt  such 
accounts  from  the  trading  restrictions 
for  research  analysts,  while  NASD  Rule 
2711(g)(5)  does  not."" 

In  several  instances,  both  NASD  and 
NYSE  have  interpreted  these  provisions 
to  exclude  from  the  personal  trading 
restrictions  so-called  "blind  trusts"  of 
research  analysts  or  their  household 
members  where  the  account  owner  is 
unaware  of  the  account's  holdings  or 
transactions.'"  The  SROs  have 
proposed  modifications  to  the  rules  in 
Amendment  No.  3  to  exclude  "blind 
trust"  accounts  that  are  controlled  by  a 
person  other  than  the  research  analyst 
or  member  of  the  research  analyst's 
household  and  where  neither  the 
research  analyst  nor  member  of  the 
research  analyst's  household  knows  of 
the  account's  investments  or  investment 
transactions. 

Several  commenters  argued  that 
research  analysts  who  prepare  technical 
and  quantitative  research  should  be 
treated  differently  under  the  rules 
because  those  models  do  not  present  the 
same  conflicts  concerns."-  These 
commenters  also  asserted  that  the 
personal  trading  restrictions  effectively 
bar  many  of  these  "technical"  and 
"quantitative"  research  analysts  from 
owning  any  stocks  because  the  broad 
universe  of  securities  they  cover  makes 
ownership  impractical.  As  such, 
commenters  suggested  that  the  SROs 
either  interpret  the  definition  of 
"research  report"  to  exclude  "technical 
analysis"  and  "quantitative  research," 
or  amend  the  research  analyst  trading 
restriction  provisions  to  require  only 


'«*  See  SIA  March  10th  letter. 

">'  See  Schwab  March  20th  letter  and  SIA  March 
10th  letter. 

'"«  See  NYSE  Rule  472(e)(5)  and  NASD  Rule 
2711(g)(6). 


">9  See  Schwab  March  20th  letter  and  SI  A  March 
10th  letter. 

""See  SIA  March  10th  letter. 

' "  See  NYSE  Rule  472.40  and  NASD  Rule 
27n(a)(6). 

.    "  2  See  Schwab  March  20th  letter  and  SIA  March 
10th  letter. 
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research  coverage  provided  by  the 
broker-dealer. 

Several  commenters  expressed 
support  for  requiring  firms  to  publish 
notice  of  withdrawal  of  research 
coverage  of  a  company. ' '"  However, 
commenters  requested  clarification  with 
respect  to  the  meaning  of  the  term 
"withdrawai,"  and  requested  guidance 
regarding  the  requirement  that  notice  of 
withdrawal  must  be  made  "in  the  same 
maimer  as  when  research  coverage  was 
first  initiated  by  the  member."  '-" 
After  considering  commenters' 
concerns,  the  SROs  filed  amendments  to 
require  notice  of  "termination"  of 
research  coverage,  rather  than 
withdrawal  or  discontinuation.  The 
NASD  intends  to  provide  general 
guidance  as  to  what  constitutes 
'termination,  "  and  will  also  consider 
such  scenarios  on  a  case-by-case 
basis.'-' 

The  SROs  also  filed  amendments  to 
respond  to  commenters'  concerns 
regarding  the  meaning  of  the 
requirement  that  the  final  notice  must 
be  "made  in  the  same  manner"  as  when 
research  coverage  was  "first  initiated  by 
the  member."  '^2  After  considering 
comments,  the  SROs  modified  the 
proposals  to  require  that  the  member 
make  the  final  research  report  on  the 
subject  company  available  using  means 
of  dissemination  equivalent  to  those  it 
ordinarily  uses  to  provide  the  customer 
with  its  research  reports  on  that  subject 
company.  The  SROs  also  require  that 
the  final  report  must  be  comparable  in 
scope  and  detail  to  prior  research 
reports. 

The  rule  proposals  continue  to  require 
that  the  final  report  include  a  final 
recommendation  or  rating.  However,  the 
SROs  have  specified  that  a  final 
recommendation  or  rating  will  not  be 
required  in  cases  where  it  is 
impracticable  for  the  member  to 
produce  a  comparable  report  (e.g..  if  the 
research  analyst  covering  the  subject 
company  has  left  the  member,  or  where 
the  member  has  terminated  coverage  on 
an  industry  or  sector).  In  such  cases,  the 
rationale  for  termination  will  be 
required. 

The  Commission  finds  that  the 
proposed  amendments  requiring  notice 
of  termination  of  coverage  will  provide 
investors  with  important  information  to 
better  evaluate  the  usefulness  of 
research,  including  whether  the  firm  is 
no  longer  covering  the  issuer.  The 


""See  AIMR  March  6th  letter;  NASAA  letter;  and 
SIA  March  lOfh  letter. 

'-'"  See  Schwab  March  20th  letter  and  SIA  March 
10th  letter. 

'-'  See  NASD  Response  to  Comments. 

'"  See  SIA  March  10th  letter. 


public  may  not  be  fully  informed  where 
a  firm  terminates  coverage  of  a  company 
without  disclosing  the  termination  to 
customers,  and  without  providing 
customers  with  a  final  rating  or 
recommendation,  even  in  cases  where  a 
ratings  change  may  have  been 
warranted.  The  Commission  believes 
that  the  amendments  requiring  notice  of 
"termination"  respond  to  commenters' 
concerns  regarding  what  would 
constitute  "withdrawal,"  while 
providing  investors  with  important 
information.  Therefore,  the  Commission 
believes  these  proposals  are  consistent 
with  the  Exchange  Act,  including 
sections  6(b)(5),  6(b)(8),  15A(b)(6)  and 
''15A(b)(9)-. 

H.  Quiet  Periods  on  the  Issuance  of 
Research  Reports  [NYSE  Rule  472(fj  and 
NASD  Rule  2711(f}] 

The  SOA  requires  establishment  of 
periods  during  which  brokers  or  dealers 
who  have  participated  or  are  to 
participate  in  a  securities  offering  as 
underwriters  or  dealers  may  not  publish 
or  otherwise  distribute  research  reports 
related  to  such  securities.  '-'  Current 
SRO  rules  impose  quiet  periods  on 
underwriting  managers  and  co-managers 
for  40  calendar  days  following  an  initial 
public  offering  and  10  calendar  davs 
following  a  secondary  offering,  but  do 
not  impose  these  restrictions  on  other 
members  of  the  underwriting  syndicate 
or  selling  group.  In  order  to  comply 
with  the  SOA,  the  SRO  proposals 
establish  a  25  calendaf-day  period  after 
the  "date  of  the  offering"  during  which 
a  member  that  has  agreed  to  participate 
or  is  participating  as  an  underwriter  or 
dealer  (other  than  as  manager  or  co- 
manager)  of  an  issuer's  initial  public 
offering  may  not  publish  or  otherwise 
distribute  a  research  report  or  make  a 
public  appearance  regarding  that 
issuer. '^•» 

Most  commenters  did  not  object  to 
this  proposed  provision.  One 
commenter,  however,  argued  that  the 
SOA  does  not  require  the  SROs  to  apply 
the  research  blackout  to  every  dealer 
that  participates  in  the  offering  in  any 
manner,  including  where  the  dealer  has 
no  agreement  with  the  issuer  or  auy 
underwriter  to  distribute  the  securities 
or  to  provide  research  about  the 
issuer. '2s 

The  SROs  have  not  modified  this 
proposal.  The  NYSE  notes  that  the  25- 
day  prohibition  effectively  codifies 
quiet  periods  that  exist  because  of  the 


'"See  15  U.S.C.  78o-^(a)(2). 

>"  See  NYSE  472(f)(3)  and  NASD  2711(fl(2).  The 
Commission  notes  that  the  SROs  have  not  proposed 
to  impose  a  quiet  period  on  non-managers  that 
participate  in  secondary  offerings. 

"5  See  Sullivan  letter. 


prospectus  delivery  requirements  under 
Rule  174  under  the  Securities  Act  '^^ 
pursuant  to  which  brokers  or  dealers 
refrain  from  issuing  rese.arch  on 
exchange-listed  or  National  Market 
System  securities  for  25  days  after  a 
registration  statement  becomes  effective 
or  bona  fide  public  trading  begins,  to 
avoid  the  risk  that  such 
communications  may  be  deemed 
prospectuses  that  do  not  meet  the 
requirements  of  Section  10  of  the 
Securities  Act.' 27 

The  SRO  proposals  would  amend  the 
quiet  period  provisions  in  two  other 
ways.  First,  the  proposals  would 
prohibit  a  member  that  has  acted  as  a 
manager  or  co-manager  of  a  securities 
offering  from  distributing  a  research 
report  or  making  a  public  appearance 
^  concerning  a  subject  company  15  days 
prior  to  and  after  the  expiration,  waiver, 
or  termination  of  a  lock-up  agreement 
that  restricts  the  sale  of  securities  held 
by  the  subject  company  or  its 
shareholders  after  the  completion  of  a 
securities  offering. 

Commenters  argued  that  this 
provision  would  raise  difficult 
compliance  issues,  since  co-managing 
underwriters  often  have  no  knowledge 
of  a  lead  manager's  waiver  of  a  lock-up 
agreement. '28  Commenters  also 
expressed  concern  that  this  provision 
could  dissuade  issuance  of  lock-up 
waivers  prior  to  their  normal  expiration 
time.'^s  One  commenter  suggested,  as 
an  alternative,  that  the  SROs  bar  firms 
and  their  analysts  from  issuing  research 
reports  "for  the  purpose,  in  whole  or  in 
part,  of  affecting  the  price  of  the  issuer's 
securities  for  the  benefit  of  a  selling 
shareholder."  '^^ 

The  SROs  determined  not  to  modify 
the  proposals  in  this  regard.  The  SROs 
believe  that  the  concern  regarding  a  co- 
managing  underwriter's  lack  of 
knowledge  of  a  lead  manager's  waiver  of 
a  lock-up  agreement  can  be  addressed 
through  a  provision  in  an  underwriting 
agreement  to  require  a  lead  or  co- 
managing  underwriter  to  notify  the 
other  managers  or  co-managers  of  its 
intention  to  grant  such  a  waiver  a 
specified  number  of  days  prior  to  doing 
so.'^'  The  SROs  believe  that  such  a 
notification  would  avoid  the  inadvertent 
issuance  of  research  reports  or  making 
of  public  appearances  within  the 
blackout  periods  surrounding  waivers  of 
lock-up  agreements. "2 


'2617  CFR  230.174. 

'"15  U.S.C.  77j. 

'2»See  SIA  March  lOlh  letter. 

"'  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 
'«W. 


Several  commenters  requested  that 
the  blackout  period  regarding  lock-up 
agreements  not  apply  to  the  publication 
of  research  reports  pursuant  to 
Securities  Act  Rule  139  '  "  regarding  a 
subject  company  with  "actively  traded 
securities,"  as  defined  in  SEC 
Regulation  M,'^"*  or  to  public 
appearances  regarding  such 
companies. '35  These  commenters  noted 
that,  because  the  quiet  period  following 
secondary  offerings  does  not  apply  to 
these  types  of  companies,  the  quiet 
period  surroimding  waivers  or 
expirations  of  a  lock-up  agreement  also 
should  not  apply. 

After  consideration  of  commenters' 
concerns,  the  SROs  modified  their 
proposals  to  apply  the  exception  for 
actively  traded  securities  to  the 
provisions  prohibiting  "booster  shot" 
research  reports.  The  SROs  note  that 
such  an  exception  would  not  be 
appropriate  in  the  context  of  an  IPO, 
where  there  is  not  a  developed 
secondary  trading  market  or  widespread 
research  coverage.'"^  The  SROs  agree 
that,  for  certain  seasoned  issuers  and 
actively  traded  securities,  the  proposed 
blackout  surrounding  the  expiration  of 
lock-up  agreements  is  not  necessary. '3" 
Accordingly,  the  SROs  have  amended 
this  provision  to  provide  for  such  an 
exception. 

Second,  the  SRO  proposals  also 
extend  the  current  40  and  10-day  quiet 
period  provisions  to  public  appearances 
by  research  analysts  regarding  securities 
that  are  covered  by  a  research  report 
blackout  during  the  same  period  of 
time.' *"  Commenters  did  not  oppose 
this  proposal.  The  SRO  amendments 
define  "date  of  the  offering"  for  all  quiet 
period  provisions  to  mean  the  later  of 
the  effective  date  of  the  registration 
statement  or  the  first  date  on  which  the 
security  was  bona  fide  offered  to 
public. '^9 

The  Commission  believes  that  the 
SRO  rules  relating  to  quiet  periods  will 
encourage  market  forces  to  determine 
the  price  of  the  security  in  the 
aftermarket  following  an  offering 
unaffected  by  research  reports  and 
public  appearances  by  firms  with  the 
most  substantial  interest  in  the 
offering — those  firms  that  are  a  part  of 
the  underwriting  syndicate.  The 
Commission  believes  that  the  SROs' 


'3M7CFR  230.139. 
""  17  CFR  242.101(c)(1) 
"^  See  Sullivan  letter. 

■»»  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

'38 See  NYSE  Rule  472(f)(1)  and  (2).  and  NASD 
Rule  2711(f)(1)(A)  and  (B). 

'™See  NYSE  Rule  472.120  and  NASD  Rule 
2711(f)(3). 


proposals  to  extend  the  current  quiet"" 
period  provisions  to  cover  public 
appearances  is  a  reasonable  extension  of 
the  prohibition  on  research  reports 
during  the  same  period  of  time. 

The  Commission  believes  that  the 
proposed  25-day  quiet  period  provisions 
satisfy  the  requirements  of  Section 
15D(a)(2)  of  the  Exchange  Act  because 
they  are  reasonably  designed  to  'define 
periods  during  which  brokers  or  dealers 
who  have  participated,  or  are  to 
participate,  in  a  public  offering  of 
securities  as  underwriters  or  dealers 
should  not  publish  or  otherwise 
distribute  research  reports  relating  to 
such  securities  or  to  the  issuer  of  such 
securities."  The  Commission  finds  that 
the  quiet  period  provisions  are 
consistent  with  the  Exchange  Act, 
particularly  Sections  6(b)(5),  6(b)(8), 
15A(b)(6)andl5A(b)(9). 

/.  Disclosure  of  Compensation  and 
Client  Arrangements  [NYSE  Rule  472(k) 
and  NASD  Rule  271 1(h)] 

The  SOA  requires  that  rules  be 
adopted  reasonably  designed  to  require 
that  firms  disclose  in  research  reports 
and  public  appearances  any 
compensation  received  by  the  broker- 
dealer  or  its  affiliates  from  the  subject 
company  that  is  known  or  should  have 
been  known  by  the  research  analyst  or 
broker-dealer  at  the  time  the  research 
report  is  issued  and  at  the  time  the 
public  appearance  is  made.'*" 

Current  SRO  rules  require  firms  to 
disclose  investment  banking 
compensation  received  from  a  subject 
company  or  its  affiliates  in  the  past  12 
months.""  The  SROs  have  not  proposed 
to  change  this  provision.  However,  in 
NASD  Amendment  No.  2  and  in  NYSE 
Amendment  No.  2,  the  SROs  proposed 
amendments  to  expand  the  required 
compensation  disclosures  to  mandate 
disclosure  in  research  reports  and 
public  appearances  of  any  non- 
investment  banking  compensation 
received  by  a  member  or  its  affiliates 
from  the  subject  company.  In  addition, 
the  SRO  amendments  would  require 
separate  disclosure  of  investment 
banking  compensation  and  non- 
investment  banking  compensation 
received  from  the  subject  company  or  its 
affiliates  in  research  report 
disclosures. '""^ 

While  the  SOA  does  not  specify  a 
look-back  period  for  the  compensation 
disclosure  provision,  the  SROs 
proposed  a  12-month  retrospective 


'"See  15  U.S.C.  78o-6(b)(2). 

'"  See  NYSE  Rule  472(k)(l)(i)(a)(2)  and  NASD 
Rule  271  l(h)(2)(A)(ii)(b). 

'«  See  NYSE  Rule  472(k)(l)(i)(a)(2)  and 
(K)(l)(i)(d)(2).  and  NASD  Rule  2711(h)(2)(A)(ii)(b) 
and  (iii)(a). 
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have  reason  to  know"  in  their 
that  language  appears  in  other 
ver.  the  SROs  interpret  "have 
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known"  as  used  in  the  Section 
U.S.C.  78o-6(b).  See  NASD 
Comn^fnts  and  NYSE  Amendment  No. 


broker  or  dealer,  and  the  SROs  agree 
that  the  proposals  should  be  modified  to 
reflect  this  qualification. '^^ 
Accordingly,  the  SROs  revised  their 
proposals  in  several  respects  regarding 
the  disclosure  of  non-investment 
banking  compensation  received  by  the 
member  or  affiliates  from  the  subject 
company. 

Wnile  the  original  proposals  implied 
that  "real-time"  disclosure  was 
required,  the  modified  proposals 
provide  for  periodic  disclosure  in 
certain  circumstances.  For  example,  if 
the  member  received  any  non- 
investment  banking  compensation  from 
the  subject  company,  the  proposals 
require  disclosure  as  of  the  end  of  the 
month  immediately  preceding  the  date 
of  publication  of  the  research  report. 
Real  time  disclosure  would  only  be 
required  if  the  analyst  or  an  employee 
of  the  member  with  the  ability  to 
influence  the  substance  of  the  research 
report  ("influential  employee") 
possesses  actual  knowledge  of  such 
member  non  investment  banking 
compensation. '  "■ ' 

The  SROs  revised  their  proposals  to 
require  disclosure  in  research  reports  of 
affiliate  non-investment  banking 
compensation  of  which  the  analyst  or 
influential  employee  knows, '"'•»  or  of 
which  the  analyst  or  member  or  has 
reason  to  know. '"-^ 

The  modified  SRO  proposals  respond 
to  conruhenters'  concerns  by  requiring 
disclosure  in  research  reports  of  affiliate 
non-investment  banking  compensation 
of  which  the  analyst  or  member  "has 
reason  to  know."'^'*  The  proposals 
create  two  mechanisms  by  which 
analysts  and  members  may  satisf>'  the 
disclosure  requirements  relating  to  what 
the  analyst  or  member  would  have 
reason  to  know  about  affiliate  non- 
investment  banking  compensation. '^^ 

The  rules  provide  that  this  disclosure 
requirement  will  be  deemed  satisfied  if 
the  member  has  taken  steps  reasonably 
designed  to  identify'  affiliate  non- 
investment  banking  compensation 
during  that  calendar  quarter  and 
discloses  such  in  research  reports 
within  30  days  after  completion  of  the 
last  calendar  quarter. '"*«  In  the 


'  >-  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

'=■'  See  NYSE  Rule  472(k)(l)(i)(d)(2)  and 
(k)(l)(ii)(b)(2).  and  NASD  Rule  2711(h)(2)(A)(iii)(a). 

'--■<  See  NYSE  Rule  472(k)(l)(ii)(b)(2)  and  NASD 
Rule27n(h)(2)(A)(iv). 

"•-See  NYSE  Rule  472(k)(l)(iii)(a)  and  NASD 
Rule  271  l(h)(2){A)(v). 

'-'"See  NYSE  Rule  472(k)(l)(ii)(b)(2)  and  NASD 
Rule2711(h)(2)(A)(v). 

•-  See  NYSE  Rule  472(k)(l)(iii)(a)(l)  and  (2),  and 
NASD  Rule  271I(h)(2)(a)(v)(a)  and  (b). 

'■>« See  NYSE  Rule  472(k)(l)(iii)(a)(l)  and  NASD 
Rule  27n(h)(2)(a)(v)(a). 


alternative,  the  proposals  provide  that  a 
member  and  analyst  would  be  presumed 
not  to  have  a  reason  to  know  of  affiliate 
non-investment  banking  compensation 
from  the  subject  company,  if  the 
member  maintains  and  enforces  policies 
and  procedures  reasonably  designed  to 
prevent  the  analyst  and  any  influential 
employee  from,  directly  or  indirectly, 
receiving  information  from  the  affiliate 
concerning  whether  the  affiliate 
received  such  compensation.'''^  If  such 
procedures  are  maintained  and  enforced 
by  the  member,  then  the  member  and 
analyst  would  be  presumed  not  to  have 
reason  to  know  of  affiliate  non- 
investment  banking  compensation. 
However,  because  this  is  a  presumption 
of  a  lack  of  knowledge,  to  the  extent  that 
the  research  analyst  or  an  employee  of 
the  member  with  the  ability  to  influence 
the  substance  of  a  research  report 
obtains  actual  knowledge  of  affiliate 
non-investment  banking  compensation, 
disclosure  would  be  required  under 
NASD  Rule  2711(h)(2)(A)(iv)  and  NYSE 
Rule472{k)(l)(ii)(b)(2). 

Unlike  the  original  proposals,  which 
required  absolute  disclosure  of  any 
compensation  received  by  the  member 
and  its  affiliates,  the  revised  proposals 
would  limit  certain  of  the  disclosure 
requirements  to  the  actual  knowledge  of 
research  analysts  and  influential 
employees,  and  in  cases  where  the 
analyst  or  member  has  reason  to  know. 
Thus,  real-time  tracking  by  the  member 
non-investment  banking  compensation 
may  not  be  necessary. 

Commenters  have  argued  that  all  of 
the  compensation  disclosure 
requirements  should  be  tied  to  the 
knowledge  of  the  research  analyst  or 
supervisor."^"  However,  the  SROs  do 
not  agree."''  Certain  of  the  disclosure 
requirements,  such  as  the  receipt  of 
investment  banking  compensation  to  the 
member  or  its  affiliates  from  the  subject 
company,  are  not  tied  to  the  knowledge 
of  specific  individuals,  but  require  that 
the  firm  track  the  receipt  of  such 
compensation  sufficient  to  make 
affirmative  disclosures  where 
warranted."*-  The  SOA  also  requires 
that  disclosure  of  firm  and  affiliate 
compensation  be  made  by  research 
analysts  in  public  appearances.  "*' 
Therefore,  the  SRO  proposals  require 
the  disclosure  of  any  compensation 


'59  See  NYSE  Rule  472(k)(l)(iii)(a)(2)  and  NASD 
Rule2711(h)(2)(a)(v)(b). 

"«'  See  SIA  June  26th  letter  and  Wilmer  June  25th 
letter. 

"i'  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

"•■^This  requirement  is  part  of  the  original 
amendments.  See  NYSE  Rule  472(k)(l)(i)(a)(2)  and 
(3).  and  NASD  Rule  2711(h)(2)(A)(ii)(b)  and  (c). 

•s^See  15  U.S.C.  78o-^(b). 
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received  by  the  member  and  affiliates  to 
be  disclosed  in  public  appearances,  to 
the  extent  that  the  analyst  knows  or  has 
reason  to  know  of  such  compensation  in 
the  past  12  months. 'g"  This 
requirement,  unlike  current  SRO  rules, 
mandates  disclosure  of  investment 
banking  compensation  in  public 
appearances. '65 

The  SOA  mandates  the  establishment 
of  rules  that  require  disclosure  of 
whether  a  subject  company  currently  is, 
or  was,  a  client  of  the  broker  or  dealer 
during  the  1-year  period  preceding  the 
appearance  or  date  of  distribution  of  the 
research  report,  and  if  so,  a  statement  of 
the  type  of  services  provided  to  the 
client.  "^6  This  is  broader  than  the 
current  SRO  rules  which  require  a 
research  analyst  to  disclose  during  a 
public  appearance  (when  such  research 
analyst  knows  or  has  reason  to  know)  if 
the  subject  company  is  an  investment 
banking  services  client  of  the 
member. '6^ 

In  order  to  meet  the  mandates  of  the 
SOA,  the  proposed  SRO  amendments 
would  provide  for  disclosure  by  a 
member  in  research  reports,  and  by  a 
research  analyst  during  a  public 
appearance  (if  the  analyst  knows  or  has 
reason  to  know),  of  whether  a  subject 
company  is  a  client  of  the  member  and 
the  types  of  services  provided  to  the 
client. '68  The  types  of  services  have 
been  categorized  into:  Investment 
banking  services  (which  are  required  to 
be  disclosed  under  current  SRO  rules); 
non-investment  banking  securities- 
related  services;  and  non-securities 
services.' 6" 

Cornmenters  expressed  concerns 
regarding  the  client  disclosure 
provisions  that  were  similar  to  those 
noted  above  regarding  the  compensation 
disclosure  provisions.'^"  Commenters 
suggested  that  the  client  disclosure 
provision  should  be  amended  to  require 
broker-dealers  to  disclose  only  those 
services  most  likely  to  present  an  actual 
or  potential  conflict  of  interest.'^' 

Commenters  also  requested  guidance 
as  to  what  would  constitute  a  client 
relationship. '^2 1^  response  to 
commenters'  concerns,  the  SROs  have 
clarified  that  a  subject  company  is  a 


>"  See  NYSE  Rule  472(k)(2)(i)(c)(2)  and  NASD 
Rule  271  l(h)(2)(B)(i). 
■65 /rf. 

»«6See  15  U.S.C.  78o-6(b)(3). 

16'  See  NYSE  Rule  472(k)(2)(i)(c)(l.)  and  NASD 
Rule2711(h)(2)(B)(iii). 

■«*«  See  NYSE  Rule  472(k)(l)(i)(d)(l)  and  NASD 
Rule  27n(h)(2)(A)(iii)(b). 

i™See  SIA  June  26th  letter  and  Wilmer June  25th 

letter. 

>'2  See  Schwab  June  30th  letter  and  SIA  June  26th 
letter. 


client  of  the  member  if  they  have 
received  compensation  from  the  subject 
company,  or  if  the  member  has  entered 
into  an  agreement  to  provide 
services. "'3 

Commenters  argued  that  the  proposals 
should  be  modified  to  require  broker- 
dealers  to  provide  disclosures  regarding 
services  provided  to  subject  companies 
on  an  annual  basis,  and  should  be 
linked  to  the  receipt  of  compensation 
for  non-investment  banking,  securities- 
related,  or  non-securities  services.'''* 

NYSE  believes  that  requiring 
disclosure  of  whether  a  subject 
company  is  a  client  and  the  types  of 
services  provided,  including  non- 
investment  banking  services,  should 
provide  investors  with  potentially  more 
meaningful  insight  into  the  nature  of  the 
relationship  between  the  subject 
company  and  the  member  and  the 
potential  conflicts  attendant  to  such 
relationships.  "'5  NYSE,  for  example, 
observes  that  it  might  be  more  beneficial 
for  an  investor,  in  determining  whether 
a  firm  has  real  conflicts  of  interest 
inherent  in  conducting  investment 
banking  on  behalf  of  a  subject  company, 
to  know  that  a  member  is  also  providing 
non-investment  banking  securities- 
related  services  to  a  subject  company.'^*' 

While  there  is  some  overlap  between 
disclosure  of  the  receipt  of 
compensation  from  a  subject  company 
and  a  client  relationship,  the  SROs  have 
declined  to  modify  their  proposals  to 
link  or  merge  the  receipt  of 
compensation  provision  to  the  client 
disclosure  provision. 

The  SROs  also  modified  their 
proposals  to  require  disclosure  of  client 
relationships  and  types  of  services 
provided  to  the  issuer,  as  of  the  end  of 
the  month  immediately  preceding  the 
date  of  publication  of  the  research 
report,  or  sooner,  if  the  analyst  or 
influential  employee  possess  actual 
knowledge  of  such  member  non 
investment  banking  compensation."''^ 
The  Commission  believes  this  would 
provide  firms  with  additional  time  to 
identify  and  aggregate  the  required 
information,  while  providing  investors 
with  relevant  disclosure  information 
and  complying  with  the  requirements  of 
Section  15D  of  the  Act.'^s 

In  requiring  that  firms  and  their 
research  analysts  identify  the  types  of 
services  provided  to  subject  companies, 
the  SROs  recognize  that  there  is  a 


'  '3  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

"5  See  NYSE  Amendment  No.  3. 

■"■  See  NYSE  Rule  472(k)(l)(i)(d)(l)  and  NASD 
Rule  271  l(h)(2)(A)(iii)(b). 
"■See  15  U.S.C.  78o-6(b)(3). 


possibility  that  this  could  result  in  the 
dissemination  of  material  non-public 
information.'^^  This  issue  was  raised 
when  the  Commission  considered 
amendments  to  the  NASD  and  NYSE's 
analyst  rules  in  2002. '»"  The  rules, 
approved  by  the  Commission,  require 
disclosure  of  prospective  investment 
banking  compensation.'"'  In  light  of 
this  concern,  the  SROs  had  structured 
the  disclosure  of  information  related  to 
investment  banking  services  to  mitigate 
the  possibility  of  disclosing  material 
non-public  information  by  requiring  a 
general  disclosure  of  investment 
banking  compensation  received  from 
the  subject  company  in  the  past  12 
months,  along  with  a  three-month 
forward-looking  investment  banking 
compensation  disclosure  if  the  member 
"expects  to  receive  or  intends  to  seek" 
compensation  for  investment  banking 
services  from  the  subject  company  in 
the  next  three  months. '"^ 

The  SROs  believe  that  they  have  also 
addressed  concerns  regarding  the 
disclosure  of  material  non-public 
information  with  the  proposed  new 
disclosure  requirements.'"'  The 
amendments  provide  for  an  exemption 
from  the  proposed  compensation  and 
client  disclosure  provisions  to  the 
extent  that  such  disclosure  would  reveal 
material  non-public  information 
regarding  specific  potential  future 
investment  banking  services 
transactions  of  the  subject  company. '""* 
The  SOA  explicitly  authorized  us  to 
permit  an  exception  for  material  non- 
public information  regarding  specific 
potential  future  investment  banking 
services  transactions  of  the  subject 
company  in  the  compensation 
disclosure  provision. '"^  The 
Commission  notes  that  this  exception 
applies  only  to  specific  potential  future 
transactions  of  an  investment  banking 
nature  and  that  relate  to  a  particular 
issuer.  The  SROs  have  determined  that 
such  an  exception  should  also  apply  to 
the  client  disclosure  provision.""^  The 
Commission  finds  that  providing  for 
such  an  exception  in  the  client 
disclosure  provision  is  consistent  with 
the  SOA's  compensation  disclosure 
provision.  Fiulher,  the  exception  as  to 


'"See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

"•o  See  May  2002  approval  order. 

>»'  Id.  at  34972. 

•«  See  NYSE  Rule  472(k)(l)(i)(a)(2)  and  (3),  and 
NASD  Rule  2711(h)(2)(A)(ii)(b)and  (c):  See  also     . 
May  2002  approval  order. 

>«'  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

•»<  See  NYSE  Rule  472(k)(3)(i)  and  NASD  Rule 
27n(h)(2)lc). 

'"See  15  U.S.C.  78o-^(b)(2). 

>» See  NASD  Response  to  CommenU  and  NYSE 
Amendment  No.  3. 
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that  addresses  commenters'  concerns 
regarding  the  difficulties  presented  by 
real-time  tracking  of  non-investment 
banking  compensation,  while  meeting 
the  requirements  of  the  SOA.  In 
summary,  the  Commission  finds  that  the 
SRO  rules  relating  to  disclosure  by  the 
broker-dealer  and  research  analyst  in 
research  reports  and  public  appearances 
of  broker-dealer,  research  analyst,  and 
affiliate  compensation  from  subject 
companies  satisfy  the  requirements  of 
Section  15D(b)(2]  of  the  Exchange 
Act  •'*-  in  that  they  are  reasonably 
designed  to  require  each  securities 
analyst  to  disclose  in  public 
appearances,  and  each  registered  broker 
or  dealer  to  disclose  in  each  research 
report  whether  any  compensation  has 
been  received  by  the  registered  broker  or 
dealer,  or  any  affiliate  thereof,  including 
the  analyst,  from  the  issuer  that  is  the 
subject  of  the  appearance  or  research 
report,  that  are  known  or  should  have 
been  known  by  the  securities  analyst  or 
the  broker  or  dealer,  to  exist  at  the  time 
of  the  appearance  or  the  date  of 
distribution  of  the  report. 

The  Commission  also  believes  that  the 
proposed  provisions  regarding 
disclosure  of  whether  the  subject 
company  is  a  client  of  the  broker-dealer 
and  the  services  provided  satisfy  the 
requirements  of  the  SOA.  The 
Commission  also  finds  that  the 
proposals  are  consistent  with  the 
Exchange  Act,  including  Sections 
6(b)(5),  6(b)(8),  15A(b)(6)  and  15A(b)(9). 

/.  Registration  and  Continuing  , 
Education  Requirements  [NYSE  344  and 
345A:  NASD  1050  and  1 120] 

The  proposed  amendments  would 
mandate  certain  registration 
requirements  for  research  analysts  who 
are  primarily  responsible  for  the 
preparation  of  the  substance  of  research 
reports.  The  proposals  would  impose 
both  the  regulatory  element  and  the  firm 
element  of  the  continuing  education 
requirements  on  research  analysts. ''J' 

Commenters  expressed  several 
concerns  with  this  proposfl.  First, 
commenters  requested  clarification  that 
the  registration  and  qualification 
requirements  apply  only  to  research 
analysts  who  are  primarily  responsible 
for  the  substance  of  a  research  report.'^'' 
Second,  commenters  recomin ended  that 
research  analysts  who  have  a  certain 
level  of  industry  experience,  or  who 
have  already  attained  a  commonly  used 
industry  qualification,  be  exempt  from 


the  qualification  examinations.'^^ 
Commenters  also  argued  that  research 
analysts  who  work  for  members  that  are 
not  engaged  in  investment  banking 
activities  should  be  exempt  from  the 
proposed  requirements.'""^ 

In  response  to  these  comments,  the 
SROs  modified  their  proposals  so  that 
the  registration  and  qualification 
requirements  apply  only  to  research 
analysts  who  are  primarily  responsible 
for  the  preparation  of  the  substance  of 
research  reports  or  whose  name  appears 
on  research  reports;  therefore,  junior 
analysts  would  not  be  required  to 
register.  The  SROs  are  also  considering 
whether  there  are  certain  classes  of 
research  analysts,  who  otherwise  would 
be  required  to  comply,  that  should  be 
exempted  from  portions  of  the 
qualification  requirements.'''"  However, 
because  the  qualification  examination 
will  cover,  in  part,  the  provisions  of 
NASD  Rule  2711  and  the  research 
analyst  provisions  of  NYSE  Rule  472, 
the  NASD  has  indicated  that  it  is 
unlikely  that  any  current  research 
analysts  will  be  wholly  exempt  from  all 
parts  of  the  qualification 
examination.'''"  The  SROs  are  also 
considering  whether  they  will  accept,  as 
a  substitute,  other  industry  qualification 
exams  in  place  of  the  new  research 
analyst  qualification  exam.''*'' 

Commenters  also  noted  that  the 
NASD  and  the  NYSE  proposals  differed 
as  to  whether  the  regulatory  element 
component  of  their  continuing 
education  requirements  applies  to    • 
research  analysts.-""  After  further 
consideration,  the  SROs  have  agreed 
that  research  analysts  should  be 
required  to  complete  both  the  regulatory 
element  and  the  firm  element  of  the 
continuing  education  requirements.^"' 
The  NYSE  has  modified  its  proposals 
accordingly. 

The  Commission  finds  that  these 
proposals  are  consistent  with  the 
Exchange  Act,  particularly  Sections 
6(b)(5),  6(b)(8),  15A(b)(6)  and  15A(b)(9). 

K.  Retaliation  [NYSE  Rule  472(gl(2)  and 
NASD  Rule  2711(1)} 

The  SOA  mandates  the  establishment 
of  rules  that  prohibit  broker-dealers 
engaged  in  investment  banking 
activities  from  directly  or  indirectly 


'"MSU.S.C.  78o-6(b)(2). 
'^^  See  note  15  supra. 
"•■•See SIA  March  10th  letter. 


■o''  See  AIMR  March  6th  letter.  Schwab  March 
20th  letter,  and  SIA  March  10th  letter. 

'*">  .See  Investorside  letter. 

>^'-  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

""•  See  N.'XSD  Response  to  Comments. 

'•"See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 

20"  See  SIA  March  10th  letter. 

2"'  See  NASD  Response  to  Comments  and  NYSE 
Amendment  No.  3. 
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retaliating,  or  threatening  to  retaliate, 
against  a  research  analyst  who  publishes 
an  adverse,  negative,  or  otherwise 
unfavorable  research  report  research 
report  that  may  adversely  affect  the 
broker-dealer's  present  or  prospective 
investment  banking  relationship. ^"^  The 
SOA  specifies  that  the  rules  may  not 
limit  the  authority  of  a  broker-dealer  to 
discipline  an  analyst  for  causes  other 
than  such  research  report  in  accordance 
with  the  policies  and  procedures  of  the 
firm.  The  SROs  have  extended  the  anti- 
retaliatipn  provisions  to  cover  public 
appearances  and  have  clarified  that  the 
rule  would  not  preclude  termination  of 
a  research  analyst  for  causes  unrelated 
to  issuing  or  distributing  adverse 
research  or  for  making  an  unfavorable 
public  appearance  regarding  a  current  or 
potential  investment-banking 
relationship. 

Commenters  did  not  oppose  this 
provision.  The  Commission  believes 
that  the  SRO  proposals  are  designed  to 
protect  the  objectivity  and 
independence  of  research  analysts,  and 
meet  the  requirements  of  Section  15D  of 
the  Exchange  Act,  which  requires  that  a 
rule  be  adopted  that  prohibits  broker- 
dealers  engaged  in  investment  banking 
activities  from,  directly  or  indirectly 
retaliating  or  threatening  to  retaliate, 
against  a  research  analyst  who  publishes 
a  negative,  adverse,  or  otherwise 
unfavorable  research  report  that  may 
adversely  affect  the  broker-dealer's 
present  or  prospective  investment 
banking  relationship  with  an  issuer.  The 
Commission  further  believes  that  the 
SROs'  determination  to  apply  the 
retaliation  provision  to  cover  adverse 
statements  made  in  public  appearances 
is  consistent  with  Sections  6(b)(5), 
6(b)(8),  15A(b)(6)  and  15A(b)(9). 

L.  Small  Firm  Exemption  [NYSE  Rule 
472(m)  and  NASD  Rule  2711(k)l 

The  SROs  have  proposed  an 
exemption  from  certain  of  the 
requirements  that  legal  or  compliance 
personnel  must  act  as  intermediaries 
regarding  communications  for  firms  that 
engage  in  limited  underwriting 
activity.-"^  Current  NASD  Rule 
2711(b)(1)  and  (3)  and  current  NYSE 
Rule  472(b)(1)  and  (3),  the  gatekeeper 
provisions,  prohibit  a  research  analyst 
from  being  subject  to  the  supervision  or 
control  of  any  employee  of  a  member's 
investment  banking  department,  and 
further  require  legal  or  compliance 
personnel  to  intermediate  certain 


communications  between  the  research 
department  and  non-research  personnel. 

As  the  Commission  noted  in  the  May 
2002  approval  order  when  the 
Commission  approved  these  gatekeeper 
provisions,  several  commenters  argued 
that  they  would  impose  significant 
costs,  especially  for  smaller  firms  that 
would  have  to  hire  additional 
personnel.  Commenters  said  that 
personnel  in  smaller  firms  often  perform 
multiple  functions,  and  therefore  the 
separation  rules  impose  a  greater  burden 
on  these  firms.  These  comments  raised 
the  prospect  that  the  rules  might  force 
some  firms  to  curtail  their  research, 
potentially  reducing  research  coverage 
for  smaller  companies  and  companies  of 
regional  or  local  interest. 

To  temporarily  address  those 
concerns  while  the  SROs  considered 
whether  an  exemption  was  appropriate, 
the  effectiveness  of  the  gatekeeper 
provisions  was  delayed  until  July  30, 
2003,  or  until  a  superseding  permanent 
exemption  is  approved  and  becomes 
effective,  for  those  members  that  over 
the  previous  three  years,  on  average  per 
year,  have  participated  in  10  or  fewer 
investment  banking  transactions  or 
underwritings  as  manager  or  co-manager 
and  generated  S5  million  or  less  in  gross 
investment  banking  services  revenues 
from  those  transactions  ("small 
firms'').^"'*  The  rules  approved  today 
create  a  permanent  exemption  from  the 
gatekeeper  provisions  for  small  firms, 
and  supersede  the  temporar\'  exemption 
filed  by  the  SROs  in  May  2003. 2"-^ 

However,  the  permanent  exemptions 
for  small  firms,  unlike  the  temporary 
exemptions,  do  not  apply  to  NASD  Rule 
2711(c)  and  NYSE  Rule  472(b)(4),  which 
restrict  communications  between  the 
research  department  and  the  issuer, 
because  the  SROs  do  not  believe  that  it 
would  be  appropriate  to  provide  for  a 
permanent  exception  from  the 
gatekeeper  provisions  for  the  voluntary 
submission  of  sections  of  a  draft 
research  report  to  a  subject  company  for 
the  purpose  of  checking  the  factual 
accuracy  of  the  draft  report. 2"''  In 
addition,  for  the  purposes  of  the  small 
firm  exception  computations,  the  SROs 
have  determined  that  "investment 
banking  ser\'ices"  shall  not  include 
municipal  securities  transactions.^"^ 


202 See  15  U.S.C.  78o-6(l)(C). 
203  See  NYSE  Rule  472(b)  and  NASD  Rule 
27n(b). 


20J  See  Securities  Exchange  Act  Release  No. 
47876  (Mav  15.  2003);  see  also  Securities  Exchange 
Act  Release  No.  46165  (July  3,  2002).  67  FR  46555 
(July  15,  2002). 

2o=  See  NYSE  Rule  472(m)  and  NASD  Rule 
271  l(k). 

206/rf. 

2"' NYSE  notes  its  belief  that  municipal  securities 
underwritings  are  not  subject  to  the  same  potential 
conflicts  of  interest  as  equity  securities.  See  NYSE 
Amendment  No.  3. 


The  SRO  proposals  also  require 
members  that  qualify  for  this  exemption 
to  maintain  records  for  three  years  of 
any  communication  that  otherwise 
would  be  subject  to  the  review  and 
monitoring  provisions  of  NASD  Ruje 
2711(b)(3)  and  NYSE  Rule  472(b)(1),  (2), 
and  (3). 

The  Commission  finds  that  the 
exceptions  for  small  firms  from  certain 
of  the  rules  addressing  the  relationships 
between  research,  investment  banking, 
and  companies  that  are  the  subject  of 
research  reports,  are  appropriate  to 
address  concerns  unique  to  smaller 
firms  who  may  share  supervisory 
personnel  across  different  offices  or 
departments.  The  Commission  finds 
that  the  proposals  are  consistent  with 
the  Exchange  Act,  particularly  Sections 
6(b)(5),  6(b)(8),  15A(b)(6).  and  15A(b)(9). 

M.  Implementation 

Commenters  requested  that  the  SROs 
coordinate  the  effective  dates  of  their 
proposed  changes  and  ensure  that  firms 
have  adequate  time  to  implement  new 
rules. '^""  In  response  to  comments,  the 
SROs  decided  upon  the  following 
implementation  schedule  for  the 
proposed  amendments  (all  time  periods 
run  from  the  date  that  the  Commission 
approves  the  filings)  in  order  to  provide 
reasonable  time  periods  for  members 
and  member  organizations  to  develop 
and  implement  policies,  procedures  and 
systems  to  comply  with  the  new 
requirements: 

NYSE  suggests  the  following  effective 
dates  for  the  provisions  contained  in 
SR-NYSE-2002-49: 

Firm  and  Affiliate  Compensation 
Disclosure  Provisions — (NYSE  Rules 
472(k](l)(i)u.2.  and  (k)(l)(iii)a.)— 180  days, 
except  upon  written  request  to  the  Exf:hange 
for  an  extension  of  uj)  to  an  additional  90 
days  thereafter. 

Analyst  and  Finn  Compensation 
Disclosure  Provisions — (NYSE  Rules 
472(k](l)(ii)a.,  (k)(l)(iii)a.,  (k)(2)(i)c.2.  and 
f.) — 180  days,  except  upon  written  request  to 
the  Exchange  for  an  extension  of  up  to  an 
additional  90  days  thereafter. 

Client  Disclosure  Provisions — (NYSE  Rules 
472(k)(l)(i)d.l.(k)(l)(ii)b.l.and 
(K)(2)(l)c.l) — 180  days,  except  upon  written 
request  to  the  Exchange  for  an  extension  of 
up  to  an  additional  90  days  thereafter. 

Exceptions  to  Disclosures  Required  In  Rule 
472(k)(l]  and  (2)— (NYSE  Rule  472(k)(3)(l)): 

As  applied  to  disclosures  under  Rule 
472(k)(l)((i)a.,2.,  and  3.;  effective 
immediately.^"' 


2"»  See  SIA  March  10th  letter. 

201NYSE  notes  the  disc:losures  required  pursuant 
to  Rule  472(k)(l)  and  (2).  approved  as  part  of  the 
original  amendments  have  been  renumbered  as  part 
of  Amendment  No.  3  and  remain  in  effect.  See 
NYSE  Amendment  No.  3. 
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Amendment  No.  3  clarily  the 
obligations  of  SRO  members  under  the 
rules,  refine  the  rules  and  make  the 
NASD  and  NYSE  proposals  consistent 
with  each  other.  The  amendments  do 
not  contain  major  modifications  from 
the  scope  and  purpose  of  the  rules  as 
originally  proposed,  and  were 
developed  from  the  original  proposal. 
Further,  the  majority  of  the 
modifications  contained  in  the 
amendments  submitted  by  the  NASD 
and  NYSE  were  made  in  response  to 
comments  received  on  the  proposed 
rule  changes.  The  Commission  believes, 
moreover,  that  approving  NYSE 
Amendment  No.  3  and  NASD 
Amendment  No.  3  will  provide  greater 
clarity,  thus  furthering  the  public 
interest  and  the  investor  protection 
goals  of  the  Exchange  Act.  Finally,  the 
Commission  also  finds  that  it  is  in  the 
public  interest  to  approve  the  rules  as 
soon  as  possible  to  expedite  the 
implementation  of  the  new  and 
amended  rules. 

Accordingly,  the  Commission  believes 
good  cause  exists,  consistent  with 
Sections  6(b)(5),  15A(b)(6)  and  19(b)  of 
the  Exchange  Act,^"  to  approve  NYSE 
Amendment  No.  3  and  NASD 
Amendment  No.  3  to  the  proposed  rule 
changes  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  NYSE 
Amendment  No.  3  and  NASD 
Amendment  No.  3,  including  whether 
the  amendments  are  consistent  with  the 
Exchange  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
amendments  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
amendments  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  SROs. 

All  submissions  should  refer  to  File 
No.  SR-NASI>-2002-154  and  SR- 
NYSE-2002-19  and  should  be 
submitted  by  September  3,  2003. 


"  15  U.S.C.  78f(b)(5).  78o-3(b)(6).  and  78s(b). 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act.^iz 
that  the  proposed  rule  changes  (SR- 
NASD-2002-154;  SR-NYSE-2002-49), 
as  amended,  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated     - 
authority. ^1' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-19730  Filed  8-1-03;  8:45  am] 

BILLING  CODE  8010-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3520] 

Commonwealth  of  Kentucky; 
Amendment  #2 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  July  25, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Knox 
County  in  the  Commonwealth  of 
Kentucky  as  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  mud  and  rock  slides,  and 
tornadoes  beginning  on  June  14,  2003 
and  continuing  through  June  27,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Whitley  in  the  Commonwealth  of 
Kentucky  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
September  2,  2003,  and  for  economic 
injury  the  deadline  is  April  2,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  29.  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-19734  Filed,  8-1-03;  8:45  am] 

BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3508] 

Commonwealth  of  Kentucky; 
Amendment  #3 

In  accordance  with  the  notice 
received  from  the  Department  of 


2>^15  U.S.C.  78s(b)(2). 
'"'17CFR200.3(}-3(a)(12). 
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Homeland  Security — Federed  Emergency 
Management  Agency,  effective  July  25, 
2003,  the  above  niunbered  declaration  is 
hereby  amended  to  include  Knox 
County  in  the  Commonwealth  of 
Kentucky  as  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  mud  and  rock  slides,  and 
tornadoes  occurring  on  May  4  through 
May  27,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Bell,  Laurel  and  Whitley  in  the 
Commonwealth  of  Kentucky  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  4,  2003,  and  for  economic  injury 
the  deadline  is  March  3,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  29,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  03-19735  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9W54] 

State  of  Michigan 

Marquette  County  and  the  contiguous 
counties  of  Alger,  Baraga,  Delta, 
Dickinson,  Iron  and  Menominee  in  the 
State  of  Michigan  constitute  an 
economic  injury  disaster  loan  area  as  a 
result  of  heavy  rainfall  and  flooding 
which  occurred  May  10  through  26, 
2003.  The  heavy  rainfall  and  flooding 
caused  severe  economic  injury  to 
dozens  of  small  businesses  in  the  City 
of  Marquette  and  Marquette  County. 
Eligible  small  businesses  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  April  29, 
2004  at  the  address  listed  below  or  other 
locally  announced  locations: 

Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  2.953  percent. 


The  number  assigned  for  economic 
injury  for  the  State  of  Michigan  is 
9W5400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  July  29,  2003. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  03-19736  Filed  8-1-03;  8:45  am) 

BILUNG  CODE  8025-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-44] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  25,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FAA-200X-XXXXXJ  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery  :  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 


through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  July  29, 
2003. 
Donald  P.  Byrne, 

Assistant  Cliief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-14802. 

Petitioner:  Executive  Airlines.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.481,  121.487,  121.489,  and  121.491. 

Description  of  Relief  Sought:  To 
permit  Executive  Airlines,  Inc..  to 
conduct  its  operations  out  of  San  Juan, 
Puerto  Rico,  under  part  121,  subpart  Q 
Flight  Time  Limitations  and  Rest 
Requirements:  Domestic  Operations 
(subpart  Q).  rather  than  under  part  121, 
subpart  R.  Flight  Time  Limitations:  Flag 
Operations  (subpart  R). 

[FR  Doc.  03-19751  Filed  8-1-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  Number:  2003  15786] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l-aws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BETTY  T. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295.  the 
Secretaiy  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
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DATES:  Submit 
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FOR  FURTHER 

Michael  Ho 
Transportation 
Administratior 
400  Seventh 
DC  20590. 


Tele  ph 


SUPPLEMENTARY 

described  by  th  e 
service  of  the  v  sssel 

Intended  list 
trawler/yacht  t(>urs 
Florida  Keys.' 

Geogmphic 
vicinity." 

Dated:  July  28 
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INfORMATION  CONTACT: 

U.S.  Department  of 
Maritime 

MAR-830  Room  7201, 
SW.,  Washington, 

one  202-366-0760. 


St-eet, 


INFORMATION:  As 
applicant  the  intended 
BETTY  T.  is: 

"1-3  day  upscale 
of  Islands  off  the 


/  egion:  "Florida  Keys  and 
2003. 


By  order  of  the  Maritime  Administrator. 
Murray  Bloom, 

Acting  Secretary,  Maritime  Administration. 
|FR  Doc.  03-19733  Filed  8-1-03;  8:45  am) 

BILLING  CODE  4910-81-4> 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003-15785] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
DREAM  TIME. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15785  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
September  3,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15785. 
Written  comments  may  be  submitted 
by  hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 


be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  DREAM  TIME  is: 

Intended  Use:  "Charters  and  Sail 
Training." 

Geographic  Region:  "Florida  and  East 
Coast  of  the  United  States." 

Dated:  July  28.  2003. 

By  order  of  the  Maritime  Administrator. 
Murray  Bloom, 

Acting  Secretary.  Maritime  Administration. 
(FR  Doc.  03-19732  Filed  8-1-03:  8:45  am) 

BILLING  CODE  4910-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP03-005 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
investigate  an  alleged  defect  with 
respect  to  the  brake  rotors  on  model 
year  (MY)  2002  Nissan  Xterra  vehicles. 
The  petition  is  identified  as  DP03-005. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  White,  Office  of  Defects 
Investigation  (ODI),  NHTSA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  (202)  366-5226. 
SUPPLEMENTARY  INFORMATION:  Mr.  Kent 
Jones  of  Kernersville,  NC,  submitted  a 
petition  to  NHTSA  by  e-mail  dated  July 
1,  2003,  requesting  NHTSA  to 
investigate  the  brake  rotors  on  MY  2002 
Nissan  Xterra  vehicles.  The  petitioner 
alleged  that  the  brake  rotors  in  these 
vehicles  overheat  and  warp  from  normal 
usage  (alleged  defect). 

A  review  of  ODI's  database  for 
complaints  regarding  MY  2001  through 
MY  2003  Nissan  Xterra  vehicles 
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identified  only  two  reports  related  to 
brake  rotor  warping;  one  for  a  MY  2001 
and  one  for  a  MY  2002.  The  complaint 
for  the  MY  2002  Nissan  Xterra  was 
reported  by  the  petitioner. 

Brake  rotor  warping  can  result  in 
brake  pulsation  and  shaking  when  the 
brake  is  applied.  Brake  pulsation,  tire  or 
suspension  vibration,  and  similar 
conditions,  while  an  obvious  annoyance 
to  the  driver,  generally  do  not  cause  a 
driver  to  lose  control  of  a  vehicle. 
Furthermore,  even  if  left  uncorrected, 
any  potential  increase  in  stopping 
distance  will  be  negligible.  Therefore, 
this  condition  does  not  normally 
constitute  a  safety  defect,  even  if  it 
occurs  with  far  more  frequency. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  an 
alleged  safety-related  defect  as  defined 
by  the  petitioner  in  MY  2002  Nissan 
Xterra  vehicles  at  the  conclusion  of  an 
investigation.  Therefore,  in  view  of  the 
need  to  allocate  and  prioritize  NHTSA's 
limited  resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d):  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  July  29.  2003. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  t)3-19750  Filed  8-1-03;  8:45  am) 

BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34374] 

Union  Pacific  Railroad  Company — 
Temporary  Trackage  Rights 
Exemption — The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF),  has  agreed  to 
grant  temporary  overhead  trackage 
rights  to  Union  Pacific  Railroad 


Company  (UP)  over  BNSF's  rail  lines 
between  BNSF  milepost  117.1  near 
Shawnee  Jet.,  WY,  and  BNSF  milepost 
33.8  near  Northport,  NE,  a  distance  of 
approximately  146.2  miles. ^ 

The  transaction  was  scheduled  to  be 
consummated  on  July  21,  2003,^  and  the 
authorization  was  expected  to  expire  on 
or  about  July  28,  2003.  The  purpose  of 
the  temporary  rights  was  to  facilitate 
maintenance  work  on  UP  lines. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  temporary 
trackage  rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights-BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980),  aff'd  sub 
nom.  Railway  Labor  Executives'  Ass'n  v. 
United  States,  675  f.2d  1248  (D.C.  Cir. 
1982). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(8).3  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34374,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  1416  Dodge  St.,  Room  830,  Omaha 
NE  68179. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov:" 

Decided:  July  29.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
|FR  Doc.  03-19778  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

July  25,  2003. 

The  Department  of  Treasury  hais 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the    . 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  3.  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-021 7. 

Form  Number:  IRS  Form  5735  and 
Schedule  P. 

T\j)e  of  Review:  Revision. 

Title:  Possessions  Corporation  Tax 
Credit  (Under  Sections  936  and  30A) 
(5735);  and  Allocation  of  Income  and 
Expenses  Under  Section  936(h)(5) 
(Schedule  P). 

Description:  Form  5735  is  used  to 
compute  the  possessions  tax  credit 
under  sections  936  &  30A.  Schedule  P 
is  used  by  corporations  that  elect  to 
share  the  income  or  expenses  with  their 
affiliates.  Each  form  provides  the  IRS 
with  information  to  determine  if  the 
corporations  have  correctly  computed 
the  tax  credit  and  the  cost-sharing  or 
profit-split  method. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,371. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper: 


Form  5735 


4- 


Sctiedule  P 


Recordkeeping 

Learning  about  ttie  law  or  ttie  form  

Preparing  the  form  

Copying,  assembling,  and  sending  ttie  form  to  ttie  IRS 


20  hr..  5  min. 
4  hr.,  48  min. 
7  hr.,  12  min. 
32  min 


9  hr.,  48  min. 

1  hr.,  27  min. 

2  hr,  36  min. 
16  min. 


'  The  trackage  rights  involve  BNSF  subdivisions 
with  non-contiguous  mileposls.  Therefore,  total 
mileage  does  not  correspond  to  the  milepost 
designations  of  the  endpoints. 

2 The  notice  was  filed  with  the  Board  on  July  15, 
2003.  Accordingly,  the  eatliest  the  transaction 


could  be  consummated  was  July  22,  2003  (7  days 
after  filing  under  49  CFR  1 180.4(g)). 

^  The  Board  adopted  a  new  class  exemption  for 
trackage  rights  that,  by  their  terms,  are  for  overhead 
operations  only  and  expire  on  a  date  certain,  not 
to  exceed  1  year  from  the  effective  date  of  the 


exemption.  .See  Hailrood  Consolidation 
Procedures — Exemption  for  Temporan'  Trackage 
Highls.  STB  Ex  Parte  No.  282  (Sub-No.  20)  (STB 
served  May  23.  2003). 
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Frequency 

Estimated  i 
Recordkeepi 

Clearance 
(202) 622- 
Service,  Roon 
Constitution 
DC  20224. 

0\fB  Reviewer. 
(202) 395-7 
and  Budget,  Waom 
Executive  Office 
DC  20503. 


>f  Response:  Annually. 
'otal  Reporting/ 
Burden:  33,818  hours. 
icer:  Glenn  Kirkland 
Internal  Revenue 
6411-03,  1111 
Avenue,  NW.,  Washington, 


Mary  A.  Able, 

Departmental , 


IFR  Doc.  03-19 
BILLING  CODE 


fl  ?ports  Management  Officer. 
Filed  8-1-03;  8:45  am] 


483(-01-P 


Dates 


n. 


n. 


August  12.  9:00  a 
August  12.  9:00  a 
August  18.  9:00  a 
August  19,  9:00  a 
August  20.  1 :00  a. 
August  20,  9:00  a. 
August  22.  9:00  a 
August  22.  9:00  a 
August  25,  10:00 
August  26,  10:00  a 
August  27.  10:00  a 
August  27.  1 :00  p. 
August  28,  10:00 
August  28.  1 :00  p.{ 
September  3,  9:00  (i.m. 

September  4,  1:00  pm. 
September  8.  10:04a.m. 
Sepfemljer  8.  9:00  t.m 
September  10.  9:0(1  am 
September  10.  9:0<  am. 
September  12,  10:(J0  am. 
September  15,  1:0(^p  m. 


ry MusKogee,  OK 


a  m Bedford.  MA 


September  17,  IOC 
September  18,  9:0C 
September  19,  1:0C 
September  19,  !:« 
September  22,  1:a 

September  24,  1 :0C 


;  Joseph  F.  Lackey,  Jr. 
Office  of  Management 

10235,  New 
Building,  Washington. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission;  Notice  of  Public 
Hearings 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Capital  Asset  Realignment  for 
Enhanced  Services  (CARES) 
Commission  will  be  holding  public 
hearings  on  the  impact  of  the  CARES 
draft  national  plan  in  the  Veterans 
Integrated  Services  Networks  (VISN) 
and  Markets  designated  below.  The 


hearings  will  be  conducted  at  the 
locations,  dates  and  times  as  follows: 


VA  sites 


Baltimore.  MO  . 
Cleveland,  OH 


Leavenwoftti.  KS 


Columbus.  OH 


Fort  Wayne.  IN  .. 
Poplar  Bluff,  MO 
Detroit,  Ml  


m I  Biloxi,  MS  , 


a  m. 


pm 

am 

pm 

p.m 

p.m.  

pm 


Pittsburgh,  PA  .. 
Shreveport,  LA . 
Coatesville.  PA 
Atlanta,  GA  


Minneapolis.  MN 

Omatia,  NE 

Charleston,  SC  .. 

Lexington.  KY  

Nashville,  TN  

Orlando,  FL 

Durham.  NC 

Lyons,  NJ  ...'. 


Bronx,  NY  

El  Paso,  TX  .. 
Prescott,  AZ  . 
Syracuse,  NY 
Denver.  CO ... 


Billings.  MT 


Hearing  locations 


Mamott  (Waterfront)  Hotel,  700  Aliceanna  Street,  Baltimore. 

MD21202 
Intercontinental  Hotel  and  Conference  Center.  Amphitheatre 

A  and  B.  9801  Carnegie  Avenue,  Cleveland,  OH  44106. 
Leavenworth  VA  Medical  Center  Theatre.  4101  4th  Street 

Trafflcway,  Leavenworth.  KS  64(5i58 
Franklin  County  Veterans  Memorial.  300  W.  Broad  Street, 

Audltonum,  Columbus,  OH  43215. 
Indiana  Wesleyan  University  Conference  Center,  821 1  Jef- 
ferson Boulevard.  Ft.  Wayne,  IN  46804. 
Black  River  Coliseum.  301  South  5th  Street.  Poplar  Bluff, 

MO  63901. 
John  D   Dingell  VA  Medical  Center,  4646  John  R  Street, 

Room  B-1290.  Detroit,  Ml  48201. 
Muskogee   VA   Medical   Center  Auditorium,    1011    Honor 

Heights  Drive,  Muskogee,  OK  74401. 
Wyndham  Blllerica  Hotel,  270  Concord  Road,  Blllerica,  MA 

01862 
Va  Gulf  Coast  Veterans  Health  Care  System,  Recreation 

Hall  Building  17,  400  Veterans  Avenue,  Biloxl,  MS  39531. 
VA  Pittsburgh  Healthcare  System.  Highland  Drive  Division, 

7180  Highland  Drive.  Pittsburgh,  PA  15206. 
Shreveport  VA  Medical  Center,  Education  Center,  5t0  E. 

Stoner  Avenue,  Shreveport,  LA  71101. 
VA  Medical  Center,  1400  Blackhorse  Hill  Road,  Coatesville 

PA  19320. 
VA  Medical  Center,  1670  Clalrmont  Road,  Pete  Wheeler 

Auditorium,  Room  GA  104,  Decatur,  GA  30033. 
VA  Medical  Center,  One  Veterans  Drive,  Building  70,  Room 

Auditorium,  1S-126,  Minneapolis,  MN  55417. 

Holiday  Inn  Central,  3321  S.  72nd  Street,  Palace  G, 
Omaha,  NE  68124. 

Elks  Lodge  242.  1113  Sam  Rittenberg  Boulevard,  Charles- 
ton, SC  29407. 

Marriott  Griffin  Gate  Resort,  Grand  Ball  Room,  1800  New- 
town Pike,  Lexington,  KY  4051 1 . 

Nashville  Convention  Center.  601  Commerce  Street,  Hear- 
ing Room  108-109,  Nashville,  TN  37203 

Adam's  Mark  Hotel,  Florida  Mall,  1500  Sand  Lake  Road, 
Orlando.  FL  32809. 

Durtiam  Marriott  at  the  Civk;  Center,  201  Foster  Street, 
Durham,  NC  27701 . 

VA  New  Jersey  Healthcare  System  (Lyons  Campus),  Build- 
ing 143 — Multipurpose  Room,  151  Knollcroft  Road, 
Lyons,  NJ  07939 

VA  Medical  Center,  Main  Hospltal^Room  3D-22  (3rd 
Floor),  130  West  Kingsbndge  Road,  Bronx,  NY  10468. 

El  Paso  VA  Health  Care  System,  Soldiers  Hall,  Building  2 
Fort  Bliss,  TX  79916. 

Northern  Arizona  VA  Healthcare  System,  500  Hwy  89N, 
Building  15  Theatre,  Prescott,  AZ  86313. 

MARX  Hotel  &  Conference  Center,  701  East  Genesee 
Street,  Syracuse,  NY  13210 

VA  Medical  Center,  1055  Clermont  Street,  Denver  CO 
80220 

Holiday  Inn  Grand  Montana,  5500  Midland  Road,  Billings 
MT  59101. 
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Dates 

VA  sites 

Hearing  kjcations 

Markets 

VISN 

September  26,  10:00  a.m.  ... 

Las  Vegas,  NV  

Hyatt  Regency  Lake  Las  Vegas.  101  Montelago  Boulevard, 
Henderson,  NV  8901 1 

Nevada  

(South  Central) 

22 

September  26,  9:00 am 

Portland,  OR 

VA  Medical  Center,  Vancouver  Threatre  BuiWIng  C-€,  1601 
E.  Fourth  Plain  Boulevard,  Vancouver.  WA  98661. 

So  Cascade  

Inland  South  Alaska 

20 

September  29.  10:00  a.m.  .. 

Long  Beach,  CA  

VA  Long  Beach  Healthcare  System,  5901  E.  7th  Street, 
Long  Beach,  CA  90822. 

California 

(Southern) 

22 

September  29,  9:00  a.m 

Walla  Walla,  WA 

Jonathan  M.  Wainwrlghf  Memorial  VA,  Medical  Center  The- 
ater, Building  78,  77  Walnwright  Dnve,  Walla  Walla.  WA 
99362. 

W.  Washington 

Inland  North 

20 

October  1,  10:00  a.m 

Palo  Alto,  CA  

Va  Palo  Alto  Healthcare  System,  Auditorium,  Building  101. 
3801  Miranda  Avenue.  Palo  Alto.  CA  94304. 

North  Coast 

21 

South  Coast 

Pacific  Island 

October  1,  1:00  p.m 

San  Antonio,  TX  

Henry  B.  Gonzales  Convention  Center,  200  E  Street,  San 
Antonio.  TX  78205. 

South  Valley  Coastal  Bend  .... 

17 

October  2,  10:00  a.m 

Sacramento,  CA  

Garden  Pavilion,  Operated  by  Lk>nsGate  Hotel  at  McClellan 

North  Valley       

21 

Park,  5640  Dudley  Boulevard  McClellan,  CA  95652 

South  Valley 
Sierra  Nevada 

Octobers,  1:00  p.m 

Dallas,  TX 

Dallas  VA  Medical  Center,  Community  Center,  4500  S. 
Lancaster  Rd.,  Dallas,  Texas  75216. 

North  Central  

17 

'  Veterans  Integrated  Service  Network. 


The  purpose  of  the  Commission  is  to 
conduct  an  external  assessment  of  VA's 
capital  asset  needs.  The  Commission 
will  consider  recommendations 
prepared  for  the  CARES  draft  national 
plan,  and  the  views  and  concerns  of 
veterans  service  organizations, 
individual  veterans,  Congress,  medical 
school  affiliates,  VA  employees,  local 
government  entities,  community  groups 
and  others.  Following  its  assessment, 
the  Commission  will  make  specific 
recommendations  to  the  Secretary  of 
Veterans  Affairs  regarding  the 
realignment  and  allocation  of  capital 
assets  necessary  to  meet  the  demands 
for  veterans  health  care. 

Interested  persons  in  the  general 
public  may  observe  the  hearings  and/or 
file  written  statements  with  the 
Commission  regarding  the  impact  of  the 
draft  national  plan  in  the  markets 
designated  to  be  covered  at  each 
hearing.  Written  statements  may  be  filed 
either  before  the  hearing  or  within  7 
days  after  the  hearing.  These  statements 
may  be  addressed  to  Mr.  Richard  D. 
Larson,  Executive  Director,  CARES 
Commission,  (OOCARES),  810  Vermont 
Avenue,  NW.,  Washington,  DC  20480; 
or  faxed  to  (202)  501-2196;  or  submitted 
electronically  to  http:// 
ivww.  carescommission .  va  .gov.  Where 
applicable,  written  statements  should 
indicate  that  they  are  submitted 
regarding  a  specific  hearing.  Such 
statements  will  be  given  a  weight  equal 
to  testimony  provided  at  the 
Commission  hearings.  Any  member  of 
the  public  wishing  additional 
information  should  contact  Ms.  Janice 
Sloan  at  the  Commission,  at  (202)  501- 
2000. 

Dated:  July  29,  2003. 


By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 

Committee  Management  Officer. 

|FR  Doc.  03-19759  Filed  8-1-03;  8:45  am) 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Chiropractic  Advisory  Committee; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Chiropractic  Advisory 
Committee  will  meet  Tuesday, 
September  16,  2003,  from  8:30  a.m. 
until  5  p.m.,  and  Wednesday, 
September  17,  2003,  from  8:30  a.m. 
until  4  p.m.,  at  the  Department  of 
Veterans  Affairs,  Tech  World  Room 
1105,  8011  I  St.,  NW..  Washington,  DC 
20001.  The  meeting  is  open  to  the 
public. 

The  purpose  of  the  Committee  is  to 
provide  direct  assistance  and  advice  to 
the  Secretary  of  Veterans  Affairs  in  the 
development  and  implementation  of  the 
chiropractic  health  program.  Matters  on 
which  the  Committee  shall  assist  and 
advise  the  Secretary'  include  protocols 
governing  referrals  to  chiropractors  and 
direct  access  to  chiropractic  care,  scope 
of  practice  of  chiropractic  practitioners, 
definitions  of  services  to  be  provided 
and  such  other  matters  as  the  Secretary 
determines  to  be  appropriate. 

On  September  16,  the  Committee  will 
receive  an  update  on  the  status  of  the 
chiropractic  occupational  study  and 
discuss  the  draft  recommendations  to 
the  Secretary.  On  September  17,  the 
Committee  will  discuss  the  agenda  for 
the  next  meeting  and  continue 
discussions  on  the  recommendations. 

Any  member  of  the  public  wishing  to 
attend  the  meeting  is  requested  to 


contact  Ms.  Sara  McVicker,  RN,  MN, 
Designated  Federal  Officer,  at  (202) 
273-8558,  no  later  than  noon  eastern 
time  on  Friday,  September  12,  2003,  in 
order  to  facilitate  entry  to  the  building. 
No  time  will  be  allocated  at  this  meeting 
for  receiving  oral  presentations  from  the 
public. 

The  draft  recommendations  to  be 
discussed  at  the  meeting  will  be  posted 
not  later  than  July  29,  2003,  on  the 
Committee  Internet  site  at  MTvw.va.gov/ 
primary  and  will  be  available  upon 
request  after  that  date  from  Ms. 
McVicker.  The  Committee  will  accept 
written  comments  on  the  draft 
recommendations  from  interested 
parties.  It  is  preferred  that  such 
comments  be  transmitted  electronically 
to  the  Committee  at 
sara.mcvicker@mail.va.gov.  Comments 
may  be  mailed  to:  Chiropractic  Advisory 
Committee,  Primary  and  Ambulatory 
Care  SHG  (112),  U.S.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  Items 
mailed  via  United  States  Postal  Service 
require  7-10  days  for  delivery  due  to 
delays  resulting  from  security  measures. 
Comments  received  prior  to  August  22. 
2003,  will  be  compiled  for  Committee 
review  prior  to  the  meeting.  Comments 
received  after  that  date  but  prior  to  the 
meeting  will  be  provided  to  Committee 
members  at  the  meeting. 

Dated:  July  28,  2003. 

By  Direction  of  the  Secretary. 
E.  Phillip  Riggin, 
Committee  Management  Officer. 
IFR  Doc.  03-19758  Filed  8-1-03;  8:45  am] 
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Veterans'  Advisory  Committee  on 
Rehabilitation  (VACOR);  Notice  of 
Meeting 
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(VA)  gives  nonce 
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a.m.  each  day  and  end 
September  10  and  11 
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to  the  public. 
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nc 


The  purpose  of  the  Committee  is  to 
provide  advice  to  the  Secretary  of 
Veterans  Affairs  on  the  rehabilitation 
needs  of  disabled  veterans  and  the 
administration  of  VA's  rehabilitation 
programs. 

Specifically,  the  Committee  will  be 
discussing  the  information  gathered 
from  three  separate  fact-finding  site 
visits  accomplished  this  spring  to  the 
following  Department  of  Veterans 
Affairs  Medical  Centers:  Palo  Alto, 
California;  Miami,  Florida;  and  Dallas, 
Texas. 

No  time  will  be  allocated  at  this 
meeting  for  receiving  oral  presentations 
from  the  public.  Any  member  of/the 
public  wishing  to  attend  the  meeting  is 
requested  to  contact  Ms.  Alison  Rosen, 


Designated  Federal  Officer,  at  (202) 
273-7208.  The  Committee  will  accept 
written  comments,  which  should  be 
addressed  to  Ms.  Rosen  at  Department 
of  Veterans  Affairs,  Veterans  Benefits 
Administration  (28),  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
or  electronically  to 
VHEAROSE®VBA.VA.GOV.  In  their 
communications  with  the  Committee, 
the  writers  must  identify  themselves 
and  state  the  organizations,  associations, 
or  person(s)  they  represent. 

Dated:  July  28,  2003. 

By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-19757  Filed  8-1-03;  8:45  am) 
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Vol.  68.  No.  149 

Monday,  August  4,  2003 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publistied  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Wednesday,  July  23,  2003,  make  the 
following  correction: 

On  page  43463,  Table  1  is  corrected 
as  set  forth  below. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NJ62-262,  FRL-7535- 
4] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Revised  Motor  Vehicle  Emissions 
Inventories  for  1996,  2005,  and  2007 
and  Motor  Vehicle  Emissions  Budgets 
for  2005  and  2007  Using  MOBILES 

Correction 

In  rule  document  03-18853  beginning 
on  page  43462  in  the  issue  of 


Table  1  .—New  Jersey's  Revised  Motor  Vehicle  Et^issiONS  Inventories 


• 

2005      • 

2007 

NAA  area 

VOC 

(tpd) 

NOx 
(tpd) 

VOC 
(tpd) 

NOx 
(tpd) 

Atlantic  City 

14.63 

156.37 

50.48 

5.59 

22.07 

237.17 

77.72 

12.89 

(1)  ! 
134.00 

(1) 

Northern  New  Jersey  f. 

186.93 

Trenton .'. 

(1) 
4.77 

(1) 

Allentown  .' 

10.25 

State  total                        .               

227.08 

349.85 

(1) 

(1) 

^  Not  applicable. 


[FR  Doc.  C3-18853  Filed  8-1-03;  8:45  am] 
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DEPARTMEMT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency       I 

12CFRPart3 
[Docket  No.  034-14] 
RIN  Number  1567-AC48 
FEDERAL  REjSERVE  SYSTEM 

1 2  CFR  Parts  208  and  225 

[Regulations  HIand  Y;  Docket  Na.  R-1154] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  3E5 
RIN  3064-AC7a 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thru  I  Supervision 

12  CFR  Part  5p7 
[No.  2003-27] 
mN1550-AB56 


Risk-Based  Capital 

Implementatiqn 

Accord 


AGENCIES: 

the  Currency. 

Governors  of  t 

System:  Feder  i 

Corporation; 

Supervision. 

ACTION 

rulemaking 


Offi  :e  of  the  Comptroller  of 
Teasury:  Board  of 
le  Federal  Reserve 
1  Deposit  Insurance 
ajid  Office  of  Thrift 
1  reasury. 
Advaite  notice  of  proposed 


summary:  ThelOffice 
of  the  Currenc 
Governors  of 
System  (Board 
Insurance 
Office  of  Thrif 
(collectively 
forth  for  ind 


lus  rv 


views  on  a 
implementing 
Accord  in  the 
particular,  this 
proposed  ru 
significant 
Internal  Rating 
credit  risk  and 
Measurement 
operational 
approaches) 
criteria  that 
banking 
required  to  use 
approaches, 
qualifying  cri 
stcmdards.  and 


Guidelines; 
of  New  Basel  Capital 


t  le 


Corj  oration 


t  le 


pro  5osed 


5  of  the  Comptroller 
'  (OCC).  the  Board  of 

Federal  Reserve 
.  the  Federal  Deposit 

(FDIC).  and  the 
Supervision  (OTS) 
Agencies)  are  setting 
comment  their  current 
framework  for 
he  New  Basel  Capital 
nited  States.  In 
advance  notice  of 

ing  (ANPR)  describes 
s  of  the  Advanced 
-Based  approach  for 
the  Advanced 
i  Approaches  for 
(together,  the  advanced 

ANPR  specifies 
Id  be  used  to  determine 

that  would  be 
the  advanced 

to  meeting  certain 
supervisory 
disclosure  requirements. 


J 


lei  laki 
elei  lent 


ris  : 
Tie 
wcu 
organizations 
ise  the  a 
su  Dject  1 
t^ria 


Other  banking  organizations  that  meet 
the  criteria,  standards,  and  requirements 
also  would  be  eligible  to  use  the 
advanced  approaches.  Under  the 
advanced  approaches,  banking 
organizations  would  use  internal 
estimates  of  certain  risk  components  as 
key  inputs  in  the  determination  of  their 
regulatory  capital  requirements. 

DATES:  Comments  must  be  received  no 

later  than  November  3,  2003. 

ft 

ADDRESSES:  Comments  should  be 
directed  to:  OCC:  Please  direct  your 
comments  to:  Office  of  the  Comptroller 
of  the  Currency,  250  E  Street,  SW., 
Public  Information  Room,  Mailstop  1-5, 
Washington,  DC  20219,  Attention: 
Docket  No.  03-14;  fax  number  (202) 
874-4448;  or  Internet  address: 
regs.comments@occ.treas.gov.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  we  encourage  the 
submission  of  comments  by  fax  or  e- 
mail  whenever  possible.  Comments  may 
be  inspected  «nd  photocopied  at  the 
OCC's  Public  Information  Room,  250  E 
Street,  SW.,  Washington,  DC.  You  may 
make  an  appointment  to  inspect 
comments  by  calling  (202)  874-5043. 

Board:  Comments  should  refer  to 
Docket  No.  R-1154  and  may  be  mailed 
to  Ms.  Jennifer  J.  Johnson,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  However,  because  paper  mail 
in  the  Washington  area  and  at  the  Board 
of  Governors  is  subject  to  delav,  please 
consider  submitting  your  comments  bv 
e-mail  to 

regs.comments@federalreserve.gov. ,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  (202)  452-3819  or  (202) 
452-3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500  of 
the  Martin  Building  between  9  a.m.  and 
5  p.m.  weekdays  pursuant  to  §  261.12, 
except  as  provided  by  §  261.14,  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  Commenters  are 
encouraged  to  submit  comments  by 
facsimile  transmission  to  (202)  898- 
3838  or  by  electronic  mail  to 
Comments@FDIC.gov.  Comments  also 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  8:30  a.m.  and  5 
p.m.  Comments  may  be  inspected  and 
photocopied  at  the  FDIC's  Public 
Information  Center,  Room  100,  801  17th 


Street,  NW.,  Washington,  DC  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

OTS:  Send  comments  to  Regulation 
Comments,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention:  No.  2003-27.  Delivery:  Hand 
deliver  comments  to  the  Guard's  desk, 
east  lobby  entrance,  1700  G  Street,  NW., 
from  9  a.m.  to  4  p.m.  on  business  days. 
Attention:  Regulation  Comments,  Chief 
Counsel's  Office,  Attention:  No.  2003- 
27.  Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518,  Attention:  No.  2003-27.  E- 
mail:  Send  e-mails  to 
regs.comments@ots.treas.gov.  Attention: 
No.  2003-27,  and  include  your  name 
and  telephone  number.  Due  to 
temporary  disruptions  in  mail  service  in 
the  Washington,  DC  area,  commenters 
are  encouraged  to  send  comments  by  fax 
or  e-mail,  if  possible. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Roger  Tufts.  Senior  Economic 
Advisor  (202-874-4925  or 
roger.tufts@occ.treas.govj,  Tanya  Smith, 
Senior  International  Advisor  (202-874- 
4735  or  tanya.smith@occ.treas.gov),  or 
Ron  Shimabukuro,  Counsel  (202-874- 
5090  or 
ron.shimabukuro@occ.  treas.gov) . 

Board:  Barbara  Bouchard,  Assistant 
Director  (202/452-3072  or 
barbara.bouchard@frb.gov),  David 
Adkins,  Supervisory  Financial  Analyst 
(202/452-5259  or 
david.adkins@frb.gov).  Division  of 
Banking  Supervision  and  Regulation,  or 
Mark  Van  Der  Weide.  Counsel  (202/ 
452-2263  or 

mark,  vanderweide@frb.gov) ,  Legal 
Division.  For  users  of 
Telecommunications  Device  for  the  Deaf 
("TDD")  onlv,  contact  202/263-4869. 

FDIC:  Keitli  Ligon,  Chief  (202/898- 
3618  or  kligon@fdic.gov),  Jason  Cave, 
Chief  (202/898-3548  or  jcave@fdic.gov). 
Division  of  Supervision  and  Consumer 
Protection,  or  Michael  Phillips,  Counsel 
(202/898-3581  or  mphillips@fdic.gov). 

OTS:  Michael  D.  Solomon,  Senior 
Program  Manager  for  Capital  Policy 
(202/906-5654);  David  W.  Riley,  Project 
Manager  (202/906-6669),  Supervision 
Policy;  or  Teresa  A.  Scott,  Counsel 
(Banking  and  Finance)  (202/906-6478), 
Regulations  and  Legislation  Division, 
Office  of  the  Chief  Counsel,  Office  of^ 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington ,  DC  2  05  5  2 . 
SUPPLEMENTARY  INFORMATION: 
I.  Executive  Summary 

A.  Introduction 

B.  Overview  of  the  New  Accord 

C.  Overview  of  U.S.  Implementation 
The  A-IRB  Approach  for  Credit  Risk 
The  AMA  for  Operational  Risk 
Other  Considerations 


Federal  Register /Vol.  68,  No.  149 /Monday,  August  4,  2003  /  Proposed  Rules 


45901 


D.  Competitive  Considerations 

II.  Application  of  the  Advanced  Approaches 

in  the  United  States 

A.  Threshold  Criteria  for  Mandatory 
Advanced  Approach  OrganizaUons 

Application  of  Advanced  Approaches  at 
Individual  Bank/Thrift  Levels 

U.S.  Banking  Subsidiaries  of  Foreign 
Banking  Organizations 

B.  Implementation  for  Advanced  Approach 
Organizations 

C.  Other  Considerations 
General  Banks 

Majority-Owned  or  Controlled  Subsidiaries 
Transitional  Arrangements 

III.  Advanced  Internal  Ratings-Based 

Approach  (A-IRB) 

A.  Conceptual  Overview 

Expected  Losses  versus  Unexpected  Losses 

B.  A-IRB  Capital  Calculations 
Wholesale  Exposures:  Definitions  and 

Inputs 
Wholesale  Exposures:  Formulas 
Wholesale  Exposures:  Other 

Considerations 
Retail  Exposures:  Definitions  and  Inputs 
Retail  Exposures:  Formulas 
A-IRB;  Other  Considerations 
Purchased  Receivables 
Credit  Risk  Mitigation  Techniques 
Equity  Exposures 

C.  Supervisory  Assessment  of  A-IRB 
Framework 

Over\'iew  of  Supervisory  Framework 
U.S.  Supervisory  Review 

IV.  Securitization 

A.  Genera]  Framework 
Operational  Criteria 

Differences  Between  the  General  A-IRB 
Framework  and  the  A-IRB  Approach  for 
Securitization  Exposures 

B.  Determining  Capital  Requirements 
General  Considerations 

Capital  Calculation  Approaches 
Other  Considerations 

V.  AMA  Framework  for  Operational  Risk 

A.  AMA  Capital  Calculation 
Overview  of  the  Supervisory  Criteria 

B.  Elements  of  an  AMA  Framework 

VI.  Disclosure 

A.  Overview 

B.  Disclosure  Requirements 

VII.  Regulatory  Analysis 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Unfunded  Mandates  Reform  Act  of  1995 

D.  Paperwork  Reduction  Act 
List  of  Acronyms 

I.  Executive  Summary 

A.  Introduction 

In  the  United  States,  banks,  thrifts, 
and  bank  holding  companies  (banking 
organizations  or  institutions)  are  subject 
to  minimum  regulatory  capital 
requirements.  Specifically,  U.S.  banking 
organizations  must  maintain  a 
minimum  leverage  ratio  and  two 
minimum  risk-based  ratios. ^  The 


current  U.S.  risk-based  capital 
requirements  are  based  on  an 
internationally  agreed  framework  for 
capital  measurement  that  was 
developed  by  the  Basel  Committee  on 
Banking  Supervision  (Basel  Supervisors 
Committee  or  BSC)  and  endorsed  by  the 
G-10  Governors  in  1988.^  The 
international  framework  (1988  Accord) 
accomplished  several  important 
objectives.  It  strengthened  capital  levels 
at  large,  internationally  active  banks  and 
fostered  international  consistency  and 
coordination.  The  1988  Accord  also 
reduced  disincentives  for  banks  to  hold 
liquid,  low-risk  assets.  Moreover,  by 
requiring  banks  to  hold  capital  against 
off-balance-sheet  exposures,  the  1988 
Accord  represented  a  significant  step 
forward  for  regulatory  capital 
measurement. 

Although  the  1988  Accord  has  been  a 
stabilizing  force  for  the  international 
banking  system,  the  world  financial 
system  has  become  increasingly  more 
complex  over  the  past  fifteen  years.  The 
BSC  has  been  working  for  several  years 
to  develop  a  new  regulatory  capital 
framework  that  recognizes  new 
developments  in  financial  products, 
incorporates  advances  in  risk 
measurement  and  management 
practices,  and  more  precisely  assesses 
capital  charges  in  relation  to  risk.  On 
April  29,  2003,  the  BSC  released  for 
public  consultation  a  document  entitled 
"The  New  Basel  Capital  Accord"  (New 
Accord)  that  sets  forth  proposed 
revisions  to  the  1988  Accord,  The  BSC 
will  accept  industry'  comment  on  the 
New  Accord  through  July  31,  2003  and 
expects  to  issue  a  final  revised  Accord 
by  the  end  of  2003.  The  BSC  expects 
that  the  New  Accord  would  have  an 
effective  date  for  implementation  of 
December  31,  2006. 

Accordingly,  the  Agencies  are 
soliciting  comment  on  all  aspects  of  this 
ANPR,  which  is  based  on  certain 
proposals  in  the  New  Accord. 
Comments  will  assist  the  Agencies  in 


'  The  leverage  ratio  measures  regulatory  capital  as 
a  percentage  of  total  on-balance-sheet  assets  as 
reported  in  accordance  with  generally  accepted 
accounting  principles  (GAAP)  (with  certain 
adjustments).  The  risk-based  ratios  measure 


regulatory  capital  as  a  percentage  of  both  on-  and 
off-balance-sheot  credit  exposures  with  some  gross 
differentiation  based  on  perceived  credit  risk.  The 
Agencies'  capital  rules  may  be  found  at  1 2  CFR  Part 
3  (OCC),  12  CFR  Parts  208  and  225  (Board).  12  CFR 
Part  325  ^FDIC),  and  12  CFR  Part  567  (OTS). 

^The  BSC  was  established  in  1974  by  the  central- 
bank  governors  of  the  Group  of  Ten  (G-10) 
countries.  Countries  are  represented  on  the  BSC  by 
their  central  bank  and  also  by  authorities  with  bank 
supervisory  responsibilities.  Current  member 
countries  are  Belgium.  Canada.  France.  Germany, 
Italv,  lapan.  Luxembourg,  the  Netherlands,  Spain, 
Sweden.  Switzerland,  the  United  Kingdom,  and  the 
United  States.  The  1988  Accord  is  descritjed  in  a 
document  entitled  "International  Convergence  of 
Capital  Measurement  and  Capital  Standards."  This 
document  and  other  documents  issued  by  the  BSC 
are  available  through  the  Bank  for  International 
Settlements  website  at  www.bis.org. 


reaching  a  determination  on  a  number 
of  issues  related  to  how  the  New  Accord 
would  be  proposed  to  be  implemented 
in  the  United  States.  In  addition,  in  light 
oi  the  public  comments  submitted  on 
the  ANPR,  the  Agencies  will  seek 
appropriate  modifications  to  the  New 
Accord. 

B.  Overview  of  the  New  Accord 

The  New  Accord  encompasses  three 
pillars:  minimum  regulatory  capital 
requirements,  super\'isory  review,  and 
market  discipline.  Under  the  first  pillar, 
a  banking  organization  must  calculate 
capital  requirements  for  exposure  to 
both  credit  risk  and  operational  risk 
(and  market  risk  for  institutions  with 
significant  trading  activity).  The  New 
Accord  does  not  change  the  definition 
of  what  qualifies  as  regulator\'  capital, 
the  minimum  risk-based  capital  ratio,  or 
the  methodology  for  determining  capital 
charges  for  market  risk.  The  New- 
Accord  provides  several  methodologies 
for  determining  capital  requirements  for 
both  credit  and  operational  risk.  For 
credit  risk  there  are  two  general 
approaches;  the  standardized  approach 
(essentially  a  package  of  modifications 
to  the  1988  Accord)  and  the  internal 
ratings-based  (IRB)  approach  (which 
uses  an  institution's  internal  estimates 
of  key  risk  drivers  to  derive  capital 
requirements).  Within  the  IRB  approach 
there  is  a  foundation  methodology,  in 
which  certain  risk  component  inputs  are 
provided  by  supervisors  and  others  are 
supplied  by  the  institutions,  and  an 
advanced  methodology  (A-IRB),  where 
institutions  themselves  provide  more 
risk  inputs. 

The  New  Accord  provides  three 
methodologies  for  determining  capital 
requirements  for  operational  risk;  the 
basic  indicator  approach,  the 
standardized  approach,  and  the 
advanced  measurement  approaches 
(AMA).  Under  the  first  two 
methodologies,  capital  requirements  for 
operational  risk  are  fixed  percentages  of 
specified,  objective  risk  measures  (for 
example,  gross  income).  The  AMA 
provides  the  flexibility  for  an  institution 
to  develop  its  own  individualized 
approach  for  measuring  operational  risk, 
subject  to  supervisory  oversight. 

The  second  pillar  of  the  New  Accord, 
supervisory  review,  highlights  the  need 
for  banking  organizations  to  assess  their 
capital  adequacy  positions  relative  to 
overall  risk  (rather  than  solely  to  the 
minimum  capital  requirement),  and  the 
need  for  supervisors  to  review  and  take 
appropriate  actions  in  response  to  those 
assessments.  The  third  pillar  of  the  New 
Accord  imposes  public  disclosure 
requirements  on  institutions  that  are 
intended  to  allow  market  participants  to 
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additional  direct  capital  charge  for 
operational  risk. 

Under  this  proposal,  some  U.S.' 
banking  organizations  would  use  the 
advanced  approaches  while  others 
would  apply  the  general  risk-based 
capital  rules.  As  a  result,  the  United 
States  would  have  a  bifurcated 
regulatory  capital  framework.  That  is, 
U.S.  capital  rules  would  provide  two 
distinct  methodologies  for  institutions 
to  calculate  risk-weighted  assets  (the 
denominator  of  the  risk-based  capital 
ratios).  Under  the  proposed  framework, 
all  U.S.  institutions  would  continue  to 
calculate  regulatory  capital,  the 
numerator  of  the  risk-based  capital 
ratios,  as  they  do  now.  Importantly.  U.S. 
banking  organizations  would  continue 
to  be  subject  to  a  leverage  ratio 
requirement  under  existing  regulations, 
and  Prompt  Corrective  Action  (PCA) 
legislation  and  implementing 
regulations  would  remain  in  effect.*  It  is 
recognized  that  in  some  cases,  under  the 
proposed  fi^amework,  the  leverage  ratio 
would  serve  as  the  most  binding 
regulatory  capital  constraint. 

Implementing  the  capital  framework 
described  in  this  ANPR  would  raise  a 
number  of  significant  practical  and 
conceptual  issues  about  the  role  of 
economic  capital  calculations  relative  to 
regulatory  capital  requirements.  The 
capital  formulas  described  in  this 
ANPR,  as  well  as  the  economic  capital 
models  used  by  banking  organizations, 
assume  the  ability  to  assign  precisely 
probabilities  to  future  credit  and 
operational  losses  that  might  occur.  The 
term  'economic  capital"  is  often  used  to 
refer  to  the  amount  of  capital  that 
should  be  allocated  to  an  activity 
according  to  the  results  of  such  an 
exercise.  For  example,  a  banking 
organization  might  compute  the  amount 
of  income,  reserves,  and  capital  that  it 
would  need  to  cover  the  99.9th 
percentile  of  possible  credit  losses 
associated  with  a  given  type  of  lending. 
The  desired  degree  of  certainty  of 
covering  losses  is  related  to  several 
factors  including,  for  example,  the 
banking  organization's  target  credit 
rating.  The  higher  the  loss  percentile  the 
institution  wishes  to  provide  protection 
against,  the  less  likely  the  capital  held 
by  the  institution  would  be  insufficient 
to  cover  losses,  and  the  higher  would  be 
the  institution's  credit  rating. 

While  the  Agencies  intend  to  move  to 
a  framework  where  regulator}'  capital  is 
more  closely  aligned  to  economic 
capital,  the  Agencies  do  not  intend  to 


■•Thus,  for  example,  to  be  in  the  well-capitalized 
PCA  category  a  bank  must  have  at  least  a  10  percent 
total  risk-based  capital  ratio,  a  6  percent  Tier  I  risk- 
based  capital  ratio,  and  a  5  percent  leverage  ratio. 
The  other  PCA  categories  also  would  not  change. 


place  sole  reliance  on  the  results  of 
economic  capital  calculations  for 
purposes  of  computing  minimum 
regulatory  capital  requirements. 
Banking  organizations  face  risks  other 
than  credit  and  operational  risks,  and 
the  assumed  loss  distributions 
underlying  banking  organizations' 
economic  capital  calculations  are 
subject  to  the  risk  of  error. 
Consequently,  the  Agencies  continue  to 
view  the  leverage  ratio  tripwire^ 
contained  in  existing  PCA  and'other 
regulations  as  important  components  of 
the  regulatory  capital  framework. 

The  A-IRB  Approach  for  Credit  Risk 

Under  the  A-IRB  approach  for  credit 
risk,  an  institution's  internal  assessment 
of  key  risk  drivers  for  a  particular 
exposure  (or  pool  of  exposures)  would 
serve  as  the  primary  inputs  in  the 
calculation  of  the  institution's  minimum 
risk-based  capital  requirements. 
Formulas,  or  risk  weight  functions, 
specified  by  supervisors  would  use  the 
banking  organization's  estimated  inputs 
to  derive  a  specific  dollar  amount 
capital  requirement  for  each  exposure 
(or  pool  of  exposures).  This  dollar 
capital  requirement  would  be  converted 
into  a  risk-weighted  assets  equivalent  by 
multiplying  the  dollar  amount  of  the 
capital  requirement  by  12.5 — the 
reciprocal  of  the  8  percent  minimum 
risk-based  capital  requirement. 
Generally,  banking  organizations  using 
the  A-IRB  approach  would  assign  assets 
and  off-balance-sheet  exposures  into 
one  of  three  portfolios:  wholesale 
(corporate,  interbank,  and  sovereign), 
retail  (residential  mortgage,  qualifying 
revolving,  and  other),  and  equities. 
There  also  would  be  specific  treatments 
for  securitization  exposures  and 
purchased  receivables.  Certain  assets 
that  do  not  constitute  a  direct  credit 
exposure  (for  example,  premises, 
equipment,  or  mortgage  servicing  rights) 
would  continue  to  be  subject  to  the 
general  risk-based  capital  rules  and  risk 
weighted  at  100  percent.  A  brief 
overview  of  each  A-IRB  portfolio 
follows. 

Wholesale  (Corporate,  Interbank,  and 
Sovereign)  Exposures 

Wholesale  credit  exposures  comprise 
three  types  of  exposures:  corporate, 
interbank,  and  sovereign.  Generally,  the 
meaning  of  interbank  and  sovereign 
would  be  consistent  with  the  general 
risk-based  capital  rules.  Corporate 
exposures  are  exposures  to  private- 
sector  companies;  interbank  exposures 
are  primarily  exposures  to  banks  and 
securities  firms;  and  sovereign 
exposures  are  those  to  central 
govenunents,  central  banks,  and  certain 
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other  public-sector  entities  (PSEs). 
Within  the  wholesale  exposure  category, 
in  addition  to  the  treatment  for  general 
corporate  lending,  there  would  be  four 
sub-categories  of  specialized  lending 
(SL).  These  are  project  finance  (PF), 
object  finance  (OF),  commodities 
finance  (CF),  and  commercial  real  estate 
(CRE).  CRE  is  further  subdivided  into 
low-asset-correlation  CRE,  and  high- 
volatility  CRE  (HVCRE). 

For  each  wholesale  exposure,  an 
institution  would  assign  four 
quantitative  risk  drivers  (inputs):  (1) 
Probability  of  default  (PD),  which 
measures  the  likelihood  that  the 
borrower  will  default  over  a  given  time 
horizon;  (2)  loss  given  default  (LGD), 
which  measures  the  proportion  of  the 
exposure  that  will  be  lost  if  a  default 
occurs;  (3)  exposure  at  default  (EAD), 
which  is  the  estimated  amount  owed  to 
the  institution  at  the  time  of  default;  and 
(4)  maturity  (M),  which  measures  the 
remaining  economic  maturity  of  the 
exposure.  Institutions  generally  would 
be  able  to  take  into  account  credit  risk 
mitigation  techniques  (CRM),  such  as 
collateral  and  guarantees  (subject  to 
certain  criteria),  by  adjusting  their 
estimates  for  PD  or  LGD.  The  wholesale 
A-IRB  risk  weight  function  would  use 
all  four  risk  inputs  to  produce  a  specific 
capital  requirement  for  each  wholesale 
exposure.  There  would  be  a  separate, 
more  conservative  risk  weight  function 
for  certain  acquisition,  development, 
and  construction  loans  (ADC)  in  the 
HVCRE  category. 

Retail  Exposures 

Within  the  retail  category,  three 
distinct  risk  weight  functions  are 
proposed  for  three  product  areas  that 
exhibit  different  historical  loss 
experiences  and  different  asset 
correlations.'^  The  three  retail  sub- 
categories would  be:  (1)  Exposures 
secured  by  residential  mortgages  and 
related  exposures;  (2)  qualifying 
revolving  exposures  (QRE):  and  (3)  other 
retail  exposures.  QRE  would  include 
unsecured  revolving  credits  (such  as 
credit  cards  and  overdraft  lines),  and 
other  retail  would  include  most  other 
types  of  exposures  to  individuals,  as 
well  as  certain  exposures  to  small 
businesses.  The  key  inputs  to  the  three 
retail  risk  weight  functions  would  be  a 
banking  organization's  estimates  of  PD, 
LGD,  and  EAD.  There  would  be  no 
epcplicit  M  component  to  the  retail  A- 
IRB  risk  weight  functions.  Unlike 


wholesale  exposures,  for  retail 
exposiu-es,  an  institution  would  assign  a 
conmion  set  of  inputs  (PD,  LGD,  and 
EAD)  to  predetermined  pools  of 
exposiu"es,  which  are  typically  referred 
to  as  segments,  rather  dian  to  individual 
exposures. 6  The  inputs  would  be  used 
in  the  risk  weight  functions  to  produce 
a  capital  charge  for  the  associated  pool 
of  exposures. 

Equity  Exposiu'es 

Banking  organizations  would  use  a 
market-based  internal  model  for 
determining  capital  requirements  for 
equity  exposures  in  the  banking  book. 
The  internal  model  approach  would 
assess  capital  based  on  an  estimate  of 
loss  under  extreme  market  conditions. 
Some  equity  exposures,  such  as 
holdings  in  entities  whose  debt 
obligations  qualify  for  a  zero  percent 
risk  weight,  would  continue  to  receive 
a  zero  percent  risk  weight  imder  the  A- 
IRB  approach  to  equities.  Certain  other 
equity  exposures,  such  as  those  made 
through  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  or  a 
community  development  corporation 
(CDC)  or  a  community  and  economic 
development  entity  (CEDE),  generally 
would  be  risk  weighted  at  100  percent 
under  the  A-IRB  approach  to  equities. 
Banking  organizations  that  are  subject  to 
the  Agencies'  market  risk  capital  rules 
would  continue  to  apply  those  rules  to 
assess  capital  against  equity  positions 
held  in  the  trading  book."  Banking 
organizations  that  are  not  subject  to  the 
market  risk  capital  rules  would  treat 
equity  positions  in  the  trading  account 
as  if  they  were  in  the  banking  book. 

Secinitization  Exposures 

Under  the  A-IRB  treatment  for 
securitization  exposures,  a  banking 
organization  that  originates  a 
securitization  would  first  calculate  the 
A-IRB  capital  charge  that  would  have 
been  assessed  against  the  underlying 
exposures  as  if  the  exposures  had  not 
been  securitized.  This  capital  charge 
divided  by  the  size  of  the  exposure  pool 


»  Asset  correlation  is  a  measure  of  the  tendency 
for  the  financial  condition  of  a  borrower  in  a 
banking  organization's  portfolio  to  improve  or 
degrade  at  the  same  time  as  the  financial  condition 
of  other  borrowers  in  the  portfolio  improve  or 
degrade. 


•^  When  the  PD,  LGD.  and  EAD  parameters  are 
assigned  separately  to  individual  exposures,  it  may 
be  referred  to  as  a  "bottom-up"  approach.  Whi!H 
those  parameters  are  assigned  to  predetermined  sets 
of  exposures  (pools  or  segments),  il  may  be  referred 
to  as  a  "top-down"  approach. 

^The  market  risk  capital  rules  were  implemented 
by  the  banking  agencies  in  1996.  The  market  risk 
capital  rules  apply  to  any  banking  organization 
whose  trading  activity  (on  a  consolidated 
worldwide  basis)  equals  10  percent  or  more  of  total 
assets,  or  SI  billion  or  more.  The  market  risk  capital 
rules  are  found  at  12  CFR  Part  3.  Appendix  B 
(OCC).  12  CFR  Parts  208  and  225.  Appendix  E 
(Board),  and  12  CFR  Part  325.  Appendix  C  (FDIC). 
The  OTS.  to  date,  has  not  adopted  the  market  risk 
capital  rules. 


is  referred  to  as  KIRB.  If  an  originating 
banking  organization  retains  a  position 
in  a  securitization  that  obligates  the 
banking  organization  to  absorb  losses  up- 
to  or  less  than  KIRB,  the  banking 
organization  would  deduct  the  retained 
position  from  capital  as  is  currently 
required  under  the  general  risk-based 
capital  rules.  The  general  risk-based 
capital  rules,  however,  require  a  dollar- 
for-dollar  risk-based  capital  deduction 
for  certain  residual  interests  retained  by 
originating  banking  organizations  in 
asset  securitization  transactions 
regardless  of  amount.  The  A-IRB 
framework  would  no  longer  require 
automatic  deduction  of  such  residual 
interests.  The  amount  to  be  deducted 
would  be  capped  at  KIRB  for  most 
exposures.  F,or  a  position  in  excess  of 
the  KIRB  threshold,  the  originating 
banking  organization  would  use  an 
extemal-ratings-based  approach  (if  the 
position  has  been  rated  by  an  external 
rating  agency  or  a  rating  can  be  inferred) 
or  a  supervisory  formula  to  determine 
the  capital  charge  for  the  position. 

Non-originating  banking  organizations 
that  invest  in  a  securitization  exposure 
generally  would  use  an  external-ratings- 
based  approach  (if  the  exposure  has 
been  rated  by  an  external  rating  agency 
or  a  rating  can  be  inferred).  For  unrated 
liquidity  facilities  that  banking 
organizations  provide  to  securitizations, 
capital  requirements  would  be  based  on 
several  factors,  including  the  asset 
quality  of  the  underlying  pool  and  the 
degree  to  which  other  credit 
enhancements  are  available.  These 
factors  would  be  used  as  inputs  to  a 
supervisory  formula.  Under  the  A-IRB 
approach  to  securitization  exposures, 
banking  organizations  also  would  be 
required  in  some  cases  to  hold 
regulatory  capital  against  securitizations 
of  revolving  exposures  that  have  early 
amortization  features. 

Purchased  Receivables 

Purchased  receivables,  that  is.  those 
that  are  purchased  from  another 
institution  either  through  a  one-off 
transaction  or  as  part  of  an  ongoing 
program,  would  be  subject  to  a  two-part 
capital  charge:  one  part  is  for  the  credit 
risk  arising  from  the  underlying 
receivables  and  the  second  part  is  for 
dilution  risk.  Dilution  risk  refers  to  the 
possibility  that  contractual  amounts 
payable  by  the  underlying  obligors  on 
the  receivables  may  be  reduced  through 
future  cash  payments  or  other  credits  to 
the  accounts  made  by  the  seller  of  the 
receivables.  The  framework  for 
determining  the  capital  charge  for  credit 
risk  permits  a  purchasing  organization 
to  use  a  top-down  (pool)  approach  to 
estimating  PDs  and  LCDs  when  the 
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purchasing  or]  anization  is  unable  to 
assign  an  intei  nal  risk  rating  to  each  of 
the  purchased  accounts.  The  capital 
T:harge  for  dilu  tion  risk  would  be 
calculated  usifig  the  wholesale  risk 
weight  function  with  some  additional 
specified  risk ;  nputs. 

The  AMA  for  ( }perational  Risk 
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incorporated  into  the  credit  risk 
calculations  for  regulatory  capital  (and 
would  not  be  incorporated  into 
operational  risk  capital  calculations). 
This  would  include  credit-related  fraud 
losses.  Thus,  in  the  above  example,  the 
loss  from  the  loan  would  be  attributed 
to  credit  risk  (not  operational  risk)  for 
regulatory  capital  purposes.  This 
separation  between  credit  and 
operational  risk  is  supported  by  current 
U.S.  accounting  standards  for  die 
treatment  of  credit  risks. 

With  regard  to  the  boundary  between 
the  trading  book  and  the  banking  book, 
for  institutions  subject  to  the  market  risk 
rules,  positions  currently  subject  to 
those  rules  include  all  positions  held  in 
the  trading  account  consistent  with 
GAAP.  The  New  Accord  proposed 
additional  criteria  for  positions 
includable  in  the  trading  book  for 
purposes  of  market  risk  capital 
requirements.  The  Agencies  encourage 
comment  on  these  additional  criteria 
and  whether  the  Agencies  should 
consider  adopting  such  criteria  (in 
addition  to  the  GAAP  criteria)  in 
defining  the  trading  book  under  the 
Agencies'  market  risk  capital  rules.  The 
Agencies  are  seeking  comment  on  the 
proposed  treatment  of  the  boundaries 
between  credit,  operational,  and  market 
risk. 

Supervisory  Considerations 

The  advanced  approaches  introduce 
greater  complexity  to  the  regulatory 
capital  framework  and  would  require  a 
high  level  of  sophistication  in  the 
banking  organizations  that  implement 
the  advanced  approaches.  As  a  result, 
the  Agencies  propose  to  require  core 
and  opt-in  banks  to  meet  certain 
infrastructure  requirements  and  comply 
with  specific  supervisory  standards  for 
credit  risk  and  for  operational  risk.  In 
addition,  banking  organizations  would 
have  to  satisfy  a  set  of  public  disclosure 
requirements  as  a  prerequisite  for 
approval  to  using  the  advanced 
approaches.  Supervisory  guidance  for 
each  credit  risk  portfolio  type,  as  well 
as  for  operational  risk,  is  being 
developed  to  ensure  a  sufficient  degree 
of  consistency  within  the  supervisory 
framework,  while  also  recognizing  that 
internal  systems  will  differ  between 
banking  organizations.  The  goal  is  to 
establish  a  supervisory  framework 
within  which  all  institutions  must 
develop  their  internal  systems,  leaving 
exact  details  to  each  institution.  In  the 
case  of  operational  risk  in  particular,  the 
Agencies  recognize  that  measurement 
methodologies  are  still  evolving  and 
flexibility  is  needed. 

It  is  important  to  note  that  supervisors 
would  not  look  at  compliance  with 


requirements,  or  standards  alone. 
Supervisors  also  would  evaluate 
whether  the  components  of  an 
institution's  advanced  approaches  are 
consistent  with  the  overall  objective  of 
sound  risk  management  and 
measurement.  An  institution  would 
have  to  use  appropriately  the  advanced 
approaches  across  all  material  business 
lines,  portfolios,  and  geographic  regions. 
Exposures  in  non-significant  business 
units  as  well  as  asset  classes  that  are 
immaterial  in  terms  of  size  and 
perceived  risk  profile  may  be  exempted 
from  the  advanced  approaches  with 
supervisory  approval.  These  immaterial 
portfolios  would  be  subject  to  the 
general  risk-based  capital  rules. 

Proposed  supervisory  guidance  for 
corporate  credit  exposures  and  for 
operational  risk  is  provided  separately 
from  this  ANPR  in  today's  Federal 
Register.  The  draft  supervisory  guidance 
for  corporate  credit  exposures  is  entitled 
"Supervisory  Guidance  on  Internal- 
Ratings-Based  Systems  for  Corporate 
Credit."  The  guidance  includes 
specified  supervisory  standards  that  an 
institution's  internal  rating  system  for 
corporate  exposures  would  have  to 
satisfy  for  the  institution  to  be  eligible 
to  use  the  A-IRB  approach  for  credit 
risk.  The  draft  operational  risk  guidance 
is  entitled  "Supervisory  Guidance  on 
Operational  Risk  Advanced 
Measurement  Approaches  for 
Regulatory  Capital."  The  operational 
risk  guidance  includes  identified 
supervisory  standards  for  an 
institution's  AMA  framework  for 
operational  risk.  The  Agencies 
encourage  commenters  to  review  and 
comment  on  the  draft  guidance  pieces 
in  conjunction  with  this  ANPR.  The 
Agencies  intend  to  issue  for  public 
Comment  supervisory  guidance  on  retail 
credit  exposures,  equity  exposures,  and 
securitization  exposures  over  the  next 
several  months. 

Supervisory  Review 

As  mentioned  above,  the  second  pillar 
of  the  New  Accord  focuses  on 
supervisory  review  to  ensure  that  an 
institution  holds  sufficient  capital  given 
its  overall  risk  profile.  The  concepts  of 
Pillar  2  are  not  new  to  U.S.  banking 
organizations.  U.S.  institutions  already 
are  required  to  hold  capital  sufficient  to 
meet  their  risk  profiles,  and  supervisors 
may  require  that  an  institution  hold 
more  capital  if  its  current  levels  are 
deficient  or  some  element  of  its  business 
practices  suggest  the  need  for  more 
capital.  The  Agencies  also  have  the  right 
to  intervene  when  capital  levels  fall  to 
an  unacceptable  level.  Given  these  long- 
standing elements  of  the  U.S. 
supervisory  framework,  the  Agencies 
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are  not  proposing  to  introduce  specific 
requirements  or  guidelines  to 
implement  Pillar  2.  Instead,  existing 
guidance,  rules,  and  regulations  would 
continue  to  be  enforced  and 
supplemented  as  necessary  as  part  of 
this  proposed  new  regulatory  capital 
framework.  However,  all  institutions 
operating  under  the  advanced 
approaches  wbuld  be  expected  by 
supervisors  to  address  specific 
assumptions  embedded  in  the  advanced 
approaches  (such  as  diversification  in 
credit  portfolios),  and  would  be 
evaluated  for  their  ability  to  account  for 
deviations  from  the  imderlying 
assumptions  in  their  own  portfolios. 

Disclosure 

An  integral  part  of  the  advanced 
approaches  is  enhanced  public 
disclosure  practices  and  improved 
transparency.  Under  the  Agencies' 
proposal,  specific  disclosure 
requirements  would  be  applicable  to  all 
institutions  using  the  advanced 
approaches.  These  disclosure 
requirements  would  encompass  capital, 
credit  risk,  equities,  credit  risk 
mitigation,  securitization,  market  risk, 
operational  risk,  and  interest  rate  risk  in 
the  banking  book. 

D.  Competitive  Considerations 

It  is  essential  that  the  Agencies  gain 
a  full  appreciation  of  the  possible 
competitive  equity  concerns  that  may  be 
presented  by  the  establishment  of  a  new 
capital  framework.  The  creation  of  a 
bifurcated  capital  framework  in  the 
United  States — one' set  of  capital 
standards  applicable  to  large, 
internationally  active  banking 
organizations  (and  those  that  choose  to 
apply  the  advanced  approaches),  and 
another  set  of  standards  applicable  to  all 
other  institutions — has  created  concerns 
among  some  parties  about  the  potential 
impact  on  competitive  equity  between 
the  two  sets  of  banking  organizations. 
Similarly,  differences  in  supervisory 
application  of  the  advanced  approaches 
(both  within  the  United  States  and 
abroad)  among  large,  internationally 
active  institutions  may  pose  competitive 
equity  issues  among  such  institutions. 

The  New  Accord  relies  upon 
compliance  with  certain  minimum 
operational  and  supervisory 
requirements  to  promote  consistent 
interpretation  and  uniformity  in 
application  of  the  advanced  approaches. 
Nevertheless,  independent  supervisory 
judgment  will  be  applied  on  a  case-by- 
case  basis.  These  processes,  albeit 
subject  to  detailed  and  explicit 
supervisory  guidance,  contain  an 
inherent  amount  of  subjectivity  and 
must  be  assessed  by  supervisors  on  an 


ongoing  basis.  This  supervisory 
assessment  of  the  internal  processes  and 
controls  leading  to  an  institution's 
internal  ratings  and  other  estimates 
must  maintain  the  high  level  of  internal 
risk  measurement  and  management 
processes  contemplated  in  this  ANPR. 

The  BSC's  Accord  Implementation 
Group  (AIG),  in  which  the  Agencies 
play  an  active  role,  will  seek  to  ensure 
that  all  jurisdictions  uniformly  apply 
the  same  high  qualitative  and 
quantitative  standards  to  internationally 
active  banking  institutions.  However,  to 
the  extent  that  different  supervisor^' 
regimes  implement  these  standards 
differently,  there  may  be  competitive 
dislocations.  One  concern  is  that  the 
U.S.  supervisory  regime  will  impose 
g^-eater  scrutiny  in  its  implementation 
standards,  particularly  given  the 
extensive  on-site  presence  of  bank 
examiners  in  the  United  States. 

Quite  distinct  from  the  need  for  a 
level  playing  field  among 
internationally  active  institutions  are 
the  competitive  concerns  of  those 
institutions  that  do  not  elect  to  adopt  or 
may  not  qualifj'  for  the  advanced 
approaches.  Some  banking 
organizations  have  expressed  concerns 
that  small  or  regional  banks  would 
become  more  likely  to  be  acquired  by 
larger  organizations  seeking  to  lever 
capital  efficiencies.  There  also  is  a 
qualitative  concern  about  the  impact  of 
being  considered  a  "second  tier" 
institution  (one  that  does  not  implement 
the  advanced  approaches)  by  the 
market,  rating  agencies,  or  sophisticated 
customers  such  as  government  or 
municipal  depositors  and  borrowers. 
Finally,  there  is  the  question  of  what,  if 
any,  competitive  distortions  might  be 
introduced  by  differences  in  regulatory 
capital  minimums  between  the 
advanced  approaches  and  the  general 
risk-based  capital  rules  for  loans  or 
securities  with  otherwise  similar  risk 
characteristics,  and  the  extent  to  which 
such  distortions  may  be  mitigated  in  an 
environment  in  which  well-managed 
banking  organizations  continue  to  hold 
excess  capital.^ 

Because  the  advanced  framework 
described  in  this  ANPR  is  more  risk- 
sensitive  than  the  1988  Accord  and  the 
general  risk-based  capital  rules,  banking 
organizations  under  the  advanced 
approaches  would  face  increases  in 


"  The  Agencies  note  that  under  the  general  risk- 
based  capital  rules  some  institutions  currently  are 
able  to  hold  less  capital  than  others  on  some  types 
of  assets  (for  example,  through  innovative  financing 
structures  or  use  of  credit  risk  mitigation 
techniques).  In  addition,  some  institutions  may 
hold  lower  amounts  of  capital  because  the  market 
perceives  them  as  highly  diversified,  while  others 
hold  higher  amounts  of  capital  because  of 
concentrations  of  credit  risk  or  other  factors. 


their  minimum  risk-based  capital 
charges  on  some  assets  and  decreases  on 
others.  The  results  of  a  Quantitative 
Impact  Study  (QIS3)  the  BSC  conducted 
in  late  2002  indicated  the  potential  for 
the  advanced  approaches  described  in 
this  document  to  produce  significant 
changes  in  risk-based  capital 
requirements  for  specific  activities;  the 
results  also  varied  on  an  institution-by- 
institution  basis.  The  results  of  QIS3  can 
be  found  at  http://wvi'w.bis.org  and 
various  results  of  QIS3  are  noted  at 
pertinent  places  in  this  ANPR. 

The  Agencies  do  not  believe  the 
results  of  QIS3  are  sufficiently  reliable 
to  form  the  basis  of  a  competitive 
impact  analysis,  both  because  the  inputs 
to  the  study  were  provided  on  a  best- 
efforts  basis*nd  because  the  proposals 
in  this  ANPR  are  in  some  cases  different 
than  those  that  formed  the  basis  of  Q1S3. 
The  Agencies  are  nevertheless 
interested  in  views  on  how  changes  in 
regulatory  capital  (for  the  total  of  credit 
and  operational  risk)  of  the  magnitude 
described  in  QIS3,  if  such  changes  were 
in  fact  realized,  would  affect  the 
competitive  landscape  for  domestic 
banking  organizations. 

The  Agencies  plan  to  conduct  at  least 
one  more  QIS.  and  potentially  other 
economic  impact  analyses,  to  better 
understand  the  potential  impact  of  the 
proposed  framework  on  the  capital 
requirements  for  individual  U.S. 
banking  organizations  and  U.S.  banking 
organizations  as  a  whole.  This  may 
affect  the  Agencies'  further  proposals 
through  recalibrating  the  A-IRB  risk 
weight  formulas  and  making  other 
modifications  to  the  proposed 
approaches  if  the  capital  requirements 
do  not  seem  consistent  with  the  overall 
risk  profiles  of  banking  organizations  or 
safe  and  sound  banking  practices. 

If  competitive  effects  of  the  New 
Accord  are  determined  to  be  significant, 
the  Agencies  would  need  to  consider 
potential  ways  to  address  those  effects 
while  continuing  to  seek  to  achieve  the 
objectives  of  the  current  proposal. 
Alternatives  could  potentially  include 
modifications  to  the  proposed 
approaches,  as  well  as  fundamentally 
different  approaches.  The  Agencies 
recognize  that  an  optimal  capital  system 
must  strike  a  balance  between  the 
objectives  of  simplicity  and  regulatory 
consistency  across  banking 
organizations  on  the  one  hand,  and  the 
degree  of  risk  sensitivity  of  the 
regulation  on  the  other.  There  are  many 
criteria  that  must  be  evaluated  in 
achieving  this  balance,  including  the 
resulting  incentives  for  improving  risk 
measurement  and  management 
practices,  the  ease  of  supervisory  and 
regulatory  enforcement,  the  degree  to 
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which  the  ove  rail  level  of  regulatory 
capita]  in  the  janking  system  is  broadly 
preserved,  anil  the  effects  on  domestic 
and  international  competition.  The 
Agencies  are  interested  in  commenters' 
views  on  alternatives  to  the  advanced 
approaches  th  at  could  achieve  this 
balance,  and  i  i  particular  on 
alternatives  th  at  could  do  so  without  a 
bifurcated  app  roach.'' 

The  Agencii  ss  are  committed  to 
investigate  the  full  scope  of  possible 
/:ompetitive  in  ipact  and  welcome  all 
comments  in  I  liis  regard.  Some 
questions  are  i  uggested  below  that  may 
serve  to  focus  comjnenters'  general 
reactions.  Moie  specific  questions  also 
are  suggested  I  hroughout  this  ANPR. 
These  questioi  is  should  not  be  viewed 
as  limiting  die  Agencies'  areas  of 
interest  or  commenters'  submissions  on 
the  proposals.  The  Agencies  encourage 
commenters  tc  provide  supporting  data 
and  analysis,  i '  available. 

What  are  com  ner.ters'  views  on  the 
relative  pros  anc  cons  of  a  bifurcated 
regulatory  capits  1  framework  versus  a  single 
regulatory  capit.  1  framework?  Would  a 
bifurcated  apprc  ach  lead  to  an  increase  in 
industry  consoli  Jation?  Why  or  why  not? 
What  are  the  cot  ipetitive  implications  for 
community  and  mid-size  regional  banks? 
Would  institutic  ns  outside  of  the  core  group 
be  compelled  foi  competitive  reasons  to  opt- 
in  to  the  advanci  id  approaches?  Under  what 
circumstances  n"  ight  this  occur  and  what  are 
the  implications  '  What  are  the  competitive 
implications  of  c  ontinuing  to  operate  under 
a  regulatory  capi  lal  framework  that  is  not  risk 
sensitive? 

If  regulatory  rr  inimum  capital 
requirements  dei  :lined  under  the  advanced 
approaches,  woi  Id  the  dollar  amount  of 
capital  held  by  a  Ivanced  approach  banking 
organizations  als  j  be  expected  to  decline?  To 
the  extent  that  a(  vanced  approach 
institutions  have  lower  capital  charges  on 
certain  assets,  he  w  probable  and  significant 
are  concerns  tha  those  institutions  would 
realize  competiti  i^e  benefits  in  terms  of 
pricing  credit,  ei  hanced  returns  on  equity, 
and  potentially  i  igher  risk-based  capital 
ratios?  To  what « xtent  do  similar  effects 
already  exist  unc  er  the  current  general  risk- 
based  capital  rul  ts  (for  example,  through 
securitization  or  sther  techniques  that  lower 
relative  capital  c  larges  on  particular  assets 
for  only  some  in;  titutions)?  If  they  do  exist 
now,  what  is  the  evidence  of  competitive 
harm? 

Apart  from  the  approaches  described  in 
this  ANPR,  are  tl  ere  other  regulatory  capital 
approaches  that  i  re  capable  of  ameliorating 
competitive  cone  erns  while  at  the  same  time 


■^In  this  regard,  a 
take  time  to  develo] 
implementation  c 
be  necessary  to  advance 
equity  among  interi  ationally 
organizations.  If  consensus 
approaches  could 
departure  from  the 
significant  intemattinal 


emative  approaches  would 
.  but  might  present  fewer 
hi  llenges.  Additional  work  would 
the  goal  of  competitive 
active  banking 
on  alternative 
be  reached  at  the  BSC.  z 
asel  framework  also  could  raise 
and  domestic  issues. 
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achieving  the  goal  of  better  matching 
regulatory  capital  to  economic  risks?  Are 
there  specific  modifications  to  the  proposed 
approaches  or  to  the  general  risk-based 
capital  rules  that  the  Agencies  should 
consider? 

II.  Application  of  the  Advanced 
Approaches  in  the  United  States 

By  its  terms,  the  1988  Accord  applied 
only  to  internationally  active  banks. 
Under  the  New  Accord,  the  scope  of 
application  has  been  broadened  also  to 
encompass  bank  holding  companies  that 
are  parents  of  internationally  active 
"banking  groups." 

A.  Threshold  Criteria  for  Mandatory 
Advanced  Approach  Organizations 

The  Agencies  believe  that  for  large, 
internationally  active  U.S.  institutions 
only  the  advanced  approaches  are 
appropriate.  Accordingly,  the  Agencies 
intend  to  identify  three  groups  of 
banking  organijsations:  (1)  Large, 
internationally  active  banking 
organizations  that  would  be  subject  to 
the  A-IRB  approach  and  AMA  on  a 
mandatory  basis  (core  banks);  (2) 
organizations  not  subject  to  the 
advanced  approaches  on  a  memdatory 
basis,  but  that  voluntarily  choose  to 
adopt  those  approaches  (opt-in  banks); 
and  all  remaining  organizations  that  are 
not  mandatorily  subject  to  and  do  not 
apply  the  advanced  approaches  (general 
banks). 

For  purposes  of  identifying  core 
banks,  the  Agencies  are  proposing  a  set 
of  objective  criteria  for  industry 
consideration.  Specifically,  the 
Agencies  are  proposing  to  treat  as  a  core 
bank  any  banking  organization  that  has 
(1)  total  commercial  bank  (and  thrift) 
assets  of  $250  billion  or  more,  as 
reported  on  year-end  regulatory  reports 
(with  banking  assets  of  consolidated 
groups  aggregated  at  theU.S.  bank 
holding  company  level); '"  or  (2)  total 
on-balance-sheet  foreign  exposure  of 
$10  billion  or  more,  as  reported  on  the 
year-end  Country  Exposure  Report 
(FFIEC  009)  (with  foreign  exposiu'e  of 
consolidated  groups  aggregated  at  the 
U.S.  bank  holding  company  level). 
These  threshold  criteria  are 
independent;  meeting  either  condition 
would  mean  an  institution  is  a  core 
bank. 

Once  an  institution  becomes  a  core 
bank  it  would  remain  subject  to  the 
advanced  approaches  on  a  going 
forward  basis.  If,  in  subsequent  years, 
such  an  institution  were  to  drop  below 
both  threshold  levels  it  would  continue 


'"For  banks  this  means  the  December 
Consolidated  Report  of  Condition  and  Income  (Call 
Report).  For  thrifts  this  means  the  December  Thrift 
Financial  Report. 


to  be  a  core  bank  unless  it  could 
demonstrate  to  its  primary  Federal 
supervisor  that  it  has  substantially  and 
permanently  downsized  and  should  no 
longer  be  a  core  bank.  The  Agencies  are 
proposing  an  annual  test  for  assessing 
banking  organizations  in  reference  to 
the  threshold  levels.  However,  as  a 
banking  organization  approaches  either 
of  the  threshold  levels  the  Agencies 
would  expect  to  have  ongoing  dialogue 
with  that  organization  to  ensiu-e  that 
appropriate  practices  are  in  place  or  are 
actively  being  developed  to  prepare  the 
organization  for  implementation  of  the 
advanced  approaches. 

Institutions  that  by  expansion  or 
merger  meet  the  threshold  levels  must 
qualify  for  use  of  the  advanced 
approaches  and  would  be  subject  to  the 
same  implementation  plan  requirements 
and  minimum  risk-based  capital  floors 
applicable  to  core  and  opt-in  banks  as 
described  below.  Institutions  that  seek 
to  become  opt-in  banks  would  be 
expected  to  notify  their  primary  Federal 
supervisors  well  in  advance  of  the  dat^ 
by  which  they  expect  to  qualify  for  the 
advanced  approaches.  Based  on  the 
aforementioned  threshold  levels,  the 
Agencies  anticipate  at  this  time  that 
approximately  ten  U.S.  institutions 
would  be  core  banks. 

Application  of  Advanced  Approaches  at 
Individual  Bank/Thrift  Levels 

The  Agencies  are  aware  that  some 
institutions  might,  on  a  consolidated 
basis,  exceed  one  of  the  threshold  levels 
for  mandatory  application  of  the  A-IRB 
approach  and  AMA  and,  yet,  might  be 
comprised  of  distinct  bank  and  thrift 
charters  whose  respective  sizes  fall  well 
below  the  thresholds.  In  those  cases,  the 
Agencies  believe  that  all  bank  and  thrift 
institutions  that  are  members  of  a 
consolidated  group  that  is  itself  a  core 
bank  or  an  opt-in  bank  should  calculate 
and  report  their  risk-based  capital 
requirements  under  the  advanced 
approaches.  However,  recognizing  that 
separate  bank  and  thrift  charters  may,  to 
a  large  extent,  be  independently 
managed  and  have  different  systems  and 
portfolios,  the  Agencies  are  interested  in 
comment  on  the  efficacy  and  biu-den  of 
a  framework  that  requires  the  advanced 
approaches  to  be  implemented  by  (or 
pushed  down  to)  each  of  the  separate 
subsidiary  banks  and  thrifts  that  make 
up  the  consolidated  group. 

U.S.  Banking  Subsidiaries  of  Foreign 
Banking  Organizations 

Any  U.S.  bank  or  thrift  that  is  a 
subsidiary  of  a  foreign  bank  would  have 
to  comply  with  the  prevailing  U.S. 
regulatory  capital  requirements  applied 
to  U.S.  banks.  Thus,  if  a  U.S.  bank  or 
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thrift  that  is  owned  by  a  foreign  bank 
meets  the  threshold  levels  for 
mandatory  application  of  the  advanced 
approaches,  the  U.S.  bank  or  thrift 
would  be  a  core  bank.  If  it  does  not  meet 
those  thresholds,  it  would  have  the 
choice  to  opt-in  to  the  advanced 
approaches  (and  be  subject  to  the  same 
supervisory  framework  as  other  U.S. 
banking  organizations)  or  to  remain  a 
general  bank.  A  top-tier  U.S.  bank 
holding  company  that  is  owned  by  a 
foreign  bank  also  would  be  subject  to 
the  same  threshold  levels  for  core  bank 
determination  and  v/ould  be  subject  to 
the  applicable  U.S.  bank  holding 
company  capital  rules.  However, 
Federal  Reserve  SR  Letter  01-1  (January 
5,  2001)  would  remain  in  effect.  Thus, 
subject  to  the  conditions  in  SR  Letter 
01-1,  a  top-tier  U.S.  bank  holding 
company  that  is  owned  or  controlled  by 
a  foreign  bank  that  is  a  qualifying 
financial  holding  company  generally 
would  not  be  required  to  comply  with 
the  Board's  capital  adequacy  guidelines. 

The  Agencies  are  interested  in  comment  on 
the  extent  to  which  alternative  approaches  to 
regulatory  capital  that  are  implemented 
across  national  boundaries  might  create 
burdensome  implementation  costs  for  the 
U.S.  subsidiaries  of  foreign  banks. 

B.  Implementation  for  Advanced 
Approach  Organizations 

As  noted  earlier,  U.S.  banking 
organizations  that  apply  the  advanced 
approaches  would  be  required  to 
comply  with  supervisory  standards 
prior  to  use. 

The  BSC  has  targeted  December  31, 
2006  as  the  effective  date  for  the 
international  capital  rules  based  on  the 
New  Accord.  The  Agencies  are 
proposing  an  implementation  date  of 
January  1,  2007.  The  establishment  of  a 
final  effective  date  in  the  United  States, 
however,  would  be  contingent  on  the 
issuance  for  public  comment  of  a  Notice 
of  Proposed  Rulemaking,  and 
subsequent  finalization  of  any  changes 
in  capital  regulations  that  the  Agencies 
ultimately  decide  to  adopt. 

Because  of  the  need  to  pre-qualify  for 
the  advanced  approaches,  banking 
organizations  would  need  to  take  a 
number  of  steps  upon  the  finalization  of 
any  changes  to  the  capital  regulations. 
These  steps  would  include  developing 
detailed  written  implementation  plans 
for  the  A-IRB  approach  and  the  AMA 
and  keeping  their  primary  supervisors 
advised  of  these  implementation  plans 
and  schedules.  Implementation  plans 
would  need  to  address  all  supervisory 
standards  for  the  A-IRB  approach  and 
the  AMA,  include  objectively 
measurable  milestones,  and  demonstrate 
that  adequate  resources  would  be 


realistically  budgeted  and  made 
available.  An  institution's  board  of 
directors  would  need  to  approve  its 
implementation  plans. 

The  Agencies  expect  core  banks  to 
make  every  effort  to  meet  the 
supervisory  standards  as  soon  as 
practicable.  In  this  regard,  it  is  possible 
that  some  core  banks  would  not  qualify 
to  use  the  advanced  approaches  in  time 
to  meet  the  effective  date  that  is 
ultimately  established.  For  those 
banking  organizations,  the 
implementation  plan  would  need  to 
identify  when  the  supervisory  standards 
would  be  met  and  when  the  institution 
would  be  ready  for  implementation.  The 
Agencies  note  that  developing  an 
appropriate  inft-astructiu-e  to  support  the 
advanced  approaches  for  regulatory 
capital  that  fully  complies  with 
supervisory  conditions  and  expectations 
and  the  associated  supervisory  guidance 
will  be  challenging.  The  Agencies 
believe,  however,  that  institutions 
would  need  to  be  fully  prepared  before 
moving  to  the  advanced  approaches. 

Use  of  the  advanced  approaches 
would  require  the  primary  Federal 
supervisor's  approval.  Core  banks 
unable  to  qualify  for  the  advanced 
approaches  in  time  to  meet  the  effective 
date  would  remain  subject  to  the  general 
risk-based  capital  rules  existing  at  that 
time.  The  Agencies  would  consider  the 
effort  and  progress  made  to  meet  the 
qualifying  standards  and  would 
consider  whether,  under  the 
circumstances,  supervisory  action 
should  be  taken  against  or  penalties 
imposed  on  individual  core  banks  that 
have  not  adhered  to  the  schedule 
outlined  in  the  implementation  plan  - 
they  submitted  to  their  primary  Federal 
supervisor. 

Opt-in  banks  meeting  the  supervisory 
standards  could  seek  to  qualify  for  the 
advanced  approaches  in  time  to  meet 
the  ultimate  final  effective  date  or  any 
time  thereafter.  Institutions 
contemplating  opting-in  to  the  advanced 
approaches  would  need  to  provide 
notice  to,  and  submit  an 
implementation  plan  and  schedule  to  be 
approved  by,  their  primary  Federal 
supervisor.  As  is  true  of  core  banks,  opt- 
in  banks  would  need  to  allow  ample 
time  for  developing  and  executing 
implementation  plans. 

An  institution's  primary  Federal 
supervisor  would  have  responsibility  for 
determining  the  institution's  readiness 
for  an  advanced  approach  and  would  be 
ultimately  responsible,  after 
consultation  with  other  relevant 
supervisors,  for  determining  whether 
the  institution  satisfies  the  supervisory 
expectations  for  the  advanced 
approaches.  The  Agencies  recognize 


that  a  consistent  and  transparent 
process  to  oversee  implementation  of 
the  advanced  approaches  would  be 
crucial.  The  Agencies  intend  to  develop, 
interagency  validation  standards  and 
procedures  to  help  ensure  consistency. 
The  Agencies  would  consult  with  each 
other  on  significant  issues  raised  during 
the  validation  process  and  ongoing 
implementation. 

C.  Other  Considerations 

General  Banks 

The  Agencies  expect  that  the  vast 
majority  of  U.S.  institutions  would  be 
neither  core  banks  nor  opt-in  banks. 
Most  institutions  would  remain  subject 
to  the  general  risk-based  capital  rules. 
However,  as  has  been  the  case  since  the 
1988  Accord  was  initially  implemented 
in  the  United  States,  the  Agencies  will 
continue  to  make  necessary 
modifications  to  the  general  risk-based 
capital  rules  as  appropriate.  In  the  event 
changes  are  warranted,  the  Agencies 
could  implement  revisions  through 
notice  and  comment  procediu^es  prior  to 
the  proposed  effective  date  of  the 
advanced  approaches  in  2007. 

The  Agencies  seek  comment  on 
whether  changes  should  be  made  to  the 
existing  general  risk-based  capital  rules 
to  enhance  their  risk-sensitivity  or  to 
reflect  changes  in  the  business  lines  or 
activities  of  banking  organizations 
without  imposing  undue  regulatory 
burden  or  complication.  In  particular, 
the  Agencies  seek  comment  on  whether 
any  changes  to  the  general  risk-based 
capital  rules  are  necessary  or  warranted 
to  address  any  competitive  equity 
concerns  associated  with  the  bifurcated 
framework. 

Majority-Owned  or  Controlled 
Subsidiaries 

The  New  Accord  generally  applies  to 
internationally  active  banking 
organizations  on  a  fully  consolidated 
basis.  Thus,  consistent  with  the 
Agencies'  general  risk-based  capital 
rules,  subsidiaries  that  are  consolidated 
under  U.S.  generally  accepted 
accounting  principles  (GAAP)  typically 
should  be  consolidated  for  regulatory 
capital  calculation  purposes  under  the 
advanced  approaches  as  well."  With 
regard  to  investments  in  consolidated 
insurance  underwriting  subsidiaries,  the 
New  Accord  notes  that  deconsolidation 
of  assets  and  deduction  of  capital  is  an 


"One  notable  exception  exists  at  the  bank  level 
where  there  is  an  investment  in  a  financial 
subsidiary  as  defined  in  the  Gramm-Leach-Bliley 
-Act  of  1999.  For  such  a  subsidiary,  assets  would 
continue  to  be  deconsolidated  from  the  bank's  on- 
balance-sheet  assets,  and  capital  at  the  subsidiary 
level  would  be  deducted  from  the  bank's  capital. 
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appropriate  approach.  The  Federal 
Reserve  is  act  vely  considering  several 
approaches  to  the  capital  treatment  for 
investments  b  y  bank  holding  companies 
in  insurance  i  nderwriting  subsidiaries. 
For  example,  he  Federal  Reserve  is 
currently  asse  >sing  the  merits  and 
weaknesses  olan  approach  that  would 
consolidate  ar  insurance  underwriting 
subsidiary's  ai  sets  at  the  holding 
company  leve  and  permit  excess  capital 
of  the  subsidii  ry  to  be  included  in  the 
consolidated  regulatory  capital  of  the 
holding  compiny.  A  deduction  would 
be  required  foi  capital  that  is  not  readily 
available  at  th  ;  holding  company  level 
for  general  use  throughout  the 
organization. 

The  Federal  R  sserve  specificallv  seeks 
comment  on  the  appropriate  regulalorv 
capital  treatmen  ;  for  investments  bv  bank 
holding  compan  ies  in  insurance 
underwriting  su  jsidiaries  as  well  as  other 
nonbank  subsid  aries  that  are  subject  to 
minimum  reguli  tory  capital  requirements. 

Transitional  A  rrdngements 

Core  and  op  -in  banks  would  be 
required  to  cal  :ulate  their  capital  ratios 
using  the  A-IR  3  and  AMA 
methodologies ,  as  well  as  the  general 
risk-based  cap  tal  rules,  for  one  year 
prior  to  using  he  advanced  approaches 
on  a  stand-aloi  le  basis.  In  order  to  begin 
this  parallel-rtn  year,  however,  the 
institution  woi  ild  have  to  demonstrate 
to  its  supervise  r  that  it  meets  the 
supervison,'  stindards.  Therefore, 
banking  organi  zations  planning  to  meet 
the  January  1 .  !007  target  effective  date 
for  implementi  ition  of  the  advanced 
approaches  wr  uld  have  to  receive 
approval  from  :heir  primary  Federal 
supervisor  bef<  re  year-end  2005. 
Banking  organ  zations  that  later  adopt 
the  advanced  a  pproaches  also  would 
have  a  one-yea:  dual  calculation  period 
prior  to  movin  ;  to  stand-alone  usage  of 
the  advanced  &  pproaches. 

An  institutic  i  would  be  subject  to  a 
minimum  risk-  lased  capital  floor  for 
two  years  folio  A^ing  moving  to  the 
advanced  appr  caches  on  a  stand-alone 
basis.  Specific;  lly.  in  the  first  year  of 
stand-alone  us;  ige  of  the  advanced 
approaches,  an  institution's  calculated 
risk-weighted  i  ssets  could  not  be  less 
than  90  percen  of  risk-weighted  assets 
calculated  und  jr  the  general  risk-based 
capital  rules,  h  the  following  vear,  an 
institution's  m  nimum  calculated  risk- 
weighted  asset ;  could  not  be  less  than 
80  percent  of  ri  sk-weighted  assets 
calculated  und  ;r  the  general  risk-based 
capital  rules. '2 


As  a  consequence,  advanced  approach 
banking  organizations  would  need  to 
conduct  two  sets  of  capital  calculations 
for  at  least  three  years.  The  pre- 
implementation  calculation  of  A-IRB 
and  AMA  capital  would  not  need  to  be 
made  public,  but  the  banking 
organization  would  be  required  to 
disclose  risk-based  capital  ratios 
calculated  under  both  advanced  and 
general  risk-based  approaches  during 
the  two-year  post-implementation 
period.  The  Agencies  would  not 
propose  to  eliminate  the  floors  after  the 
two-year  transition  period  for  any 
institution  applying  the  advanced 
approaches  until  the  Agencies  are  fully 
satisfied  that  the  institution's  systems 
are  sound  and  accurately  assess  risk  and 
that  resulting  capital  levels  are  prudent. 

These  transitional  arrangements  and 
the  floors  established  above  relate  only 
to  risk-based  capital  ratios  and  do  not 
affect  the  continued  applicability  to  all 
advanced  banking  organizations  of  the 
leverage  ratio  and  associated  PCA 
regulations  for  banks  and  thrifts. 
Importantly,  the  minimum  capital 
requirements  and  the  PCA  thresholds 
would  not  be  changed.  Furthermore, 
during  the  implementation  period  and 
before  removal  of  the  floors  the 
Agencies  intend  to  closely  monitor  the 
effect  that  the  advanced  approaches 
would  have  on  capital  levels  at 
individual  institutions  and  industry- 
wide capital  levels.  Once  the  results  of 
this  monitoring  process  are  assessed,  the 
Agencies  may  consider  modifications  to 
the  advanced  approaches  to  ensure  that 
capital  levels  remain  prudent. 

Given  the  general  principle  that  the 
advanced  approaches  are  expected  to  be 
implemented  at  the  same  time  across  all 
material  portfolios,  business  lines,  and 
geographic  regions,  to  what  degree  .should 
the  Agencies  be  concerned  that,  for  example, 
data  may  not  be  available  lor  kev  portfolios, 
business  lines,  or  regions?  Is  there  a  need  for 
further  transitional  arrangements?  Please  be 
specific,  including  suggested  durations  for 
such  transitions. 


'-The  agencies  n  Jte  that  the  text  alxjve  differs 
from  the  floor  text  i  n  the  New  Accord,  which  is 
based  on  90  and  80  percent  of  the  minimum  capital 
requirements  undei  the  1988  Accord,  rather  than  on 


risk-weifjhled  assets.  The  Agencies  expect  that  the 
filial  language  of  the  New  Accord  would  need  to  be 
consistent  with  this  approach.  The  following 
example  reflects  how  the  floor  In  the  first  year 
would  be  applied  by  a  I  i.S.  banking  organizaiton. 
If  the  banking  organization's  general  risk-based 
capital  calculation  produced  risk-weighted  assets  of 
SlOO  billion  in  its  first  year  of  implementation  of 
the  advanced  approaches,  then  its  risk  weighted 
assets  in  that  year  could  not  be  less  than  S90  billion. 
If  the  advanced  approach  calculation  produced  risk- 
weighted  assets  of  S75  billion  (a  decrease  of  one 
quarter  compared  to  the  general  risk-based  capital 
rules),  the  organization  would  not  calculate  risk- 
based  capital  ratios  on  the  basis  of  that  S75  billion; 
rather,  its  risk-weighted  assets  would  be  S90  billion. 
Consequently,  its  minimum  total  risk-tiased  capital 
charge  would  be  $7.2  billion,  and  it  would  need  $9 
billion  to  satisfy  PCA  well-capitalized  criteria. 


Do  the  projected  dates  provide  an  adequate 
timeframe  for  core  banks  to  be  ready  to 
implement  the  advanced  approaches?  What 
other  options  should  the  Agencies  consider? 

The  Agencies  seek  comment  on 
appropriate  thresholds  for  determining 
whether  a  portfolio,  business  line,  or 
geographic  exposure  would  be  material. 
Considerations  should  include  relative  asset 
size,  percentages  of  capital,  and  associated 
levels  of  risk  for  a  given  portfolio,  business 
line,  or  geographic  region. 

m.  Advanced  Internal  Ratings-Based 
(A-IRB)  Approach 

This  section  describes  the  proposed 
A-IRB  framework  for  the  measurement 
of  capital  requirements  for  credit  risk. 
Under  this  framework,  banking 
organizations  that  meet  the  A-IRB 
infrastructure  requirements  and 
supervisory  standards  would 
incorporate  internal  estimates  of  risk 
inputs  into  supervisor-provided  capital 
formulas  for  the  various  debt  and  equity 
portfolios  to  calculate  the  capital 
requirements  for  each  portfolio.  The 
discussion  below  provides  background 
on  the  conceptual  basis  of  the  A-IRB 
approach  and  then  describes  the 
specific  details  of  the  capital  formulas 
for  two  of  the  main  exposure  categories, 
wholesale  and  retail.  Separate  sections 
follow  that  describe  the  A-IRB 
treatments  of  loan  loss  reser\'es  and 
partial  charge-offs,  the  A-IRB  treatment 
of  purchased  receivables,  the  A-IRB 
treatment  of  equity  exposures,  and  the 
A-IRB  treatment  of  securitization 
exposures.  The  A-IRB  supervisory 
requirements  and  the  A-IRB  approach 
to  credit  risk  mitigation  techniques  also 
are  discussed  in  separate  sections. 

A.  Conceptual  Overview 

The  A-IRB  framework  has  as  its 
conceptual  foundation  the  belief  that 
any  range  of  possible  losses  on  a 
portfolio  of  credit  exposures  can  be 
represented  by  a  probability  density 
function  (PDF)  of  possible  losses  over  a 
one-year  time  horizon.  If  known,  the 
parameters  of  a  PDF  can  be  used  to 
specif}'  a  particular  level  of  capital  that 
will  lower  the  probability  of  the 
institution's  insolvency  due  to  adverse 
credit  risk  outcomes  to  a  stated 
confidence  level.  With  a  known  or 
estimated  PDF.  the  probability  of 
insolvency  can  be  measured  or 
estimated  directly,  based  on  the  level  of 
reserves  and  capital  available  to  an 
institution. 

The  A-IRB  framework  builds  off  this 
concept  and  reflects  an  effort  to  develop 
a  common  set  of  risk-sensitive  formulas 
for  the  calculation  of  required  capital  for 
credit  risk.  To  a  large  extent,  this 
framework  resembles  more  systematic 
quantitative  approaches  to  the 
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measurement  of  credit  risk  that  many 
banking  organizations  have  been 
developing.  These  approaches  being 
developed  by  banking  organizations 
generally  rely  on  a  statistical  or 
probability-based  assessment  of  credit 
risk  and  use  inputs  broadly  similar  to 
those  required  under  the  A-IRB 
approach.  Like  the  value-at-risk  (VaR) 
model  that  forms  the  basis  for  the 
market  risk  capital  rules,  the  output  of 
these  statistical  approaches  to  credit  risk 
is  typically  an  estimate  of  loss  threshold 
on  a  credit  exposure  or  pool  of  credit 
exposures  that  is  highly  unlikely  to  be 
exceeded  by  actual  credit-related  losses 
on  the  exposure  or  pool. 

Many  banking  organizations  now  use 
such  a  credit  VaR  amount  as  the  basis 
for  an  internal  assessment  of  the 
economic  capital  necessary  to  cover 
credit  risk.  In  this  context,  it  is  common 
for  banking  organizations'  internal 
credit  risk  models  to  consider  a  one-year 
loss  horizon,  and  to  focus  on  a  high  loss 
threshold  confidence  level  (that  is,  a 
loss  threshold  that  has  a  small 
probability  of  being  exceeded),  such  as 
the  99.95th  percentile.  This  is  because 
banking  organizations  typically  seek  to 
hold  an  amount  of  economic  capital  for 
credit  risk  whose  probability  of  being 
exceeded  is  broadly  consistent  with  the 
institution's  external  credit  rating  and 
its  associated  default  probability.  For 
example,  the  one-year  historical 
probability  of  default  for  AA-rated  firms 
is  less  than  5  basis  points  (0.05  percent). 

There  is  a  great  deal  of  variation 
across  banking  organizations  in  the 
specifics  of  their  credit  risk 
measurement  approaches.  It  is 
important  to  recognize  that  the  A-IRB 
approach  is  not  intended  to  allow 
banking  organizations  to  use  all  aspects 
of  their  own  models  to  estimate 
regulatory  capital  for  credit  risk.  The  A- 
IRB  approach  has  been  developed  as  a 
single,  common  methodology  that  all 
advanced  approach  banking 
organizations  would  use,  and  consists  of 
a  set  of  formulas  (or  functions)  and  a 
single  set  of  assumptions  regarding 
critical  parameters  for  the  formulas.  The 
A-IRB  approach  draws  on  the  same 
conceptual  underpinnings  as  the  credit 
VaR  approaches  that  banking      . 
organizations  have  developed 
individually,  but  likely  differs  in  many 
specifics  from  the  approach  used  by  any 
individual  institution. 

The  specific  A-IRB  formulas  require 
the  banking  organization  first  to 
estimate  certain  risk  inputs,  which  the 
organization  may  do  using  a  variety  of 
techniques.  The  formulas  themselves, 
into  which  the  esSmated  risk  inputs  are 
inserted,  are  broadly  consistent  with  the 
most  common  statistical  approaches  for 


measuring  credit  risk,  but  also  are  more 
straightforward  to  calculate  than  those 
typically  employed  by  banking 
organizations  (which  often  require 
computer  simulations).  In  particular,  an 
important  property  of  the  A-IRB 
formulas  is  portfolio  invariance.  That  is, 
the  A-IRB  capital  requirement  for  a 
particular  exposure  generally  does  not 
depend  on  the  other  exposures  held  by 
the  banking  organization;  as  with  the 
general  risk-based  capital  rules,  the  total 
credit  risk  capital  requirement  for  a 
banking  organization  is  simply  the  sum 
of  the  credit  risk  capital  requirements 
on  individual  exposures  or  pools  of 
exposures.'^ 

As  with  the  existing  credit  VaR 
models,  the  output  of  the  A-IRB 
formulas  is  an  estimate  of  the  amount  of 
credit  losses  over  a  one-year  period  that 
would  only  be  exceeded  a  small 
percentage  of  the  time.  In  the  case  of  the 
A-IRB  formulas,  this  nominal 
confidence  level  is  set  to  99.9  percent. 
This  means  that  within  the  context  of 
the  A-IRB  modeling  assumptions  a 
banking  organization's  overall  credit 
portfolio  capital  requirement  can  be 
thought  of  as  an  estimate  of  the  99.9th 
percentile  of  potential  losses  on  that 
portfolio  over  a  one-year  period.  In 
practice,  however,  this  99.9  percent 
nominal  target  likely  overstates  the 
actual  level  of  confidence  because  the 
A-IRB  framework  does  not  explicitly 
address  portfolio  concentration  issues  or 
the  possibility  of  errors  in  estimating 
PDs,  LCDs,  or  EADs.  The  choice  of  the 
99.9th  percentile  reflects  a  desire  on  the 
part  of  the  Agencies  to  align  the 
regulatory  capital  standard  with  the 
default  probabilities  typically  associated 
with  maintaining  low  investment  grade 
ratings  (that  is,  BBB)  even  in  periods  of 
economic  adversity  and  to  ensure 
neither  a  substantial  increase  or 
decrease  in  overall  required  capital 
levels  among  A-IRB  banking 
organizations  compared  with  the  capital 
levels  that  would  be  required  under  the 
general  risk-based  capital  rules.  It  also 
recognizes  that  the  risk-based  capital 
rules  count  a  broader  range  of 
instruments  as  eligible  capital  (for 
example,  certain  subordinated  debt) 


"The  theoretical  underpinnings  for  obtaining 
portfolio-invariant  capital  charges  within  credit 
VaR  models  are  provided  in  the  paper  "A  Risk- 
Factor  Model  Foundation  for  Ratings-Based  Bank 
Capital  Rules."  by  Michael  Gordy,  forthcoming  in 
the  Journal  of  Financial  Intermediation.  The  A-IRB 
formulas  are  derived  as  an  application  of  these 
results  to  a  single-factor  CreditMetrics-style  mode. 
For  mathematical  details  of  this  model,  see  M. 
Gordy.  "A  comparative  Anatomy  of  Credit  Risk 
Models."  lournal  of  Banking  and  Finance.  January 
2000.  or  H.R.  Koyluogu  and  A.  Hickman. 
"Reconcilable  Differences."  Hisk,  October  1998. 


than  do  internal  economic  capital 
methodologies. 

Expected  Losses  Versus  Unexpected 
Losses 

The  diagram  below  shows  a 
hypothetical  loss  distribution  for  a 
portfolio  of  credit  exposures  over  a  one- 
year  horizon.  The  loss  distribution  is 
represented  by  the  curve,  and  is  drawn 
in  such  a  way  that  it  depicts  a  higher 
proportion  of  losses  falling  below  the 
mean  value  than  falling  above  the  mean. 
The  average  value  of  credit  losses  is 
referred  to  as  expected  loss  (EL).  The 
losses  that  exceed  the  expected  level  are 
labeled  unexpected  loss  (UL).  An 
overarching  policy  question  concerns 
whether  the  proposed  design  of  the  A- 
IRB  capital  requirements  should  reflect 
an  expectation  that  institutions  would 
allocate  capital  to  cover  both  EL  and  a 
substantial  portion  of  the  range  of 
possible  UL  outcomes,  or  only  the  UL 
portion  of  the  range  of  possible  losses 
(that  is,  from  the  EL  point  out  to  the 
99.9th  percentile). 

The  Agencies  recognize  that  some 
institutions,  in  their  comment  letters  on 
earlier  BSC  proposals  and  in  discussion 
with  supervisory  staffs,  have 
highlighted  the  view  that  regulatory 
capital  should  not  be  allocated  for  EL. 
They  emphasize  that  EL  is  normally 
incorporated  into  the  interest  rate  and 
spreads  charged  on  specific  products, 
such  that  EL  is  covered  by  net  interest 
margin  and  provisioning.  The 
implication  is  that  supervisors  would 
review  provisioning  policies  and  the 
adequacy  of  reserx'es  as  part  of  a 
super\'isory  review,  much  as  they  do 
today,  and  would  require  additional 
reserves  and/or  regulatory  capital  for  EL 
in  cases  where  reserves  were  deemed 
insufficient.  However,  the  Agencies  are 
concerned  that  the  accounting 
definition  of  general  reserves  differs 
significantly  across  countries,  and  that 
banking  practices  with  respect  to  the 
recognition  of  impairment  also  are  very 
different.  Thus,  the  Agencies  are 
proposing  to  include  EL  in  the 
calibration  of  the  risk  weight  functions. 

The  Agencies  also  note  that  the 
current  regulatory  definition  of  capital 
includes  a  portion  of  general  reserves. 
That  is,  general  reserves  up  to  1.25 
percent  of  risk-weighted  assets  are 
included  in  the  Tier  2  portion  of  total 
capital.  If  the  risk  weight  fimctions  were 
calibrated  solely  to  UL,  it  could  be   j 
argued  that  the  definition  of  capital 
would  also  need  to  be  revisited.  In  the 
United  States,  such  a  discussion  would 
require  a  review  of  the  provisioning 
practices  of  institutions  under  GAAP 
and  of  the  distinctions  drawn  between 
specific  and  general  provisions. 
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Specifically,  the  A-IRB  capital 
formulas  described  in  detail  below  are 
based  on  the  assumption  that 
correlation  in  defaults  across  borrowers 
is  attributable  to  their  common 
dependence  on  one  or  more  systematic 
risk  factors.  The  basis  for  this 
assumption  is  the  observation  that  a 
banking  organization's  borrowers  are 
generally  susceptible  to  adverse  changes 
in  the  global  economy.  These  systematic 
factors  are  distinct  from  the  borrower- 
specific,  or  idiosyncratic,  risk  factors 
that  determine  the  probability  that  a 
specific  loan  will  be  repaid.  Like  other 
risk- factor  models,  the  A-IRB 
framework  assumes  that  these  borrower- 
specific  factors  represent  idiosyncratic 
sources  of  risk,  and  thus  (unlike  the 
systematic  risk-factors)  are  diversified  in 
a  large  lending  portfolio. 

The  A-IRB  approach  allows  for  much 
improved  sensitivity  to  many  of  the 
loan-level  determinants  of  economic 
capital  (such  as  PD  and  LGD),  but  does 
not  explicitly  address  how  cui 
exposure's  economic  capital  might  vary 
with  the  degree  of  concentration  in  the 
overall  portfolio  to  specific  industries  or 
regions,  or  even  to  specific  borrowers. 
That  is,  it  neither  rewards  nor  penalizes 
differences  across  banking  organizations 
in  diversification  or  concentration 
across  industry,  geography,  and  names. 
To  introduce  such  rewards  and 
penalties  in  an  appropriate  manner 
would  necessarily  entail  far  greater 
operational  complexity  for  both 
regulatory  and  financial  institutions. 


In  contrast,  the  portfolio  models  of 
credit  risk  employed  by  many  banking 
organizations  are  quite  sensitive  to  all 
forms  of  diversification.  That  is,  the 
economic  capital  charge  assigned  to  a 
loan  within  such  a  model  will  depend 
on  the  portfolio  as  a  whole.  In  order  to 
apply  a  portfolio  model  to  the 
calibration  of  A-IRB  capital  charges,  it 
would  be  necessary  to  identify  the 
assumptions  needed  so  that  a  portfolio 
model  would  yield  economic  capital 
charges  that  do  not  depend  on  portfolio 
characteristics.  Recent  advances  in  the 
finance  literature  demonstrate  that 
economic  capital  charges  are  portfolio- 
invariant  if  (and  only  if)  two 
assumptions  are  imposed.'''  First,  the 
portfolio  must  be  infinitely  fine-grained. 
Second,  there  must  be  only  a  single 
systematic  risk  factor. 

Infinite  granularity,  while  never 
literally  attained,  is  satisfied  in  an 
approximate  sense  by  the  portfolios  of 
large,  internationally  active  banks. 
Analysis  of  data  provided  by  such 
institutions  shows  that  taking  account  of 
single-name  concentrations  in  such 
portfolios  would  lead  to  only  trivial 
changes  in  the  total  capital  requirement. 
The  single  risk-factor  assumption  would 
appear,  at  first  glance,  more 
troublesome.  As  an  empirical  matter, 
there  undoubtedly  are  distinct  cyclical 
factors  for  different  industries  and 
different  geographic  regions.  From  a 
substantive  perspective,  however,  the 


'*  See  forthcoming  paper  by  M.  Gordy  referenced 
in  footnot  number  1 2  above. 
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relevant  question  is  whether  portfolios 
at  large  financial  institutions  are 
diversified  across  the  various  sub- 
sectors  of  the  economy  in  a  reasonably 
similar  manner.  If  so,  then  the  portfolio 
can  be  modeled  as  if  there  were  only  a 
single  factor,  namely,  the  credit  cycle  as 
a  whole. 

The  Agencies  seek  comment  on  the 
conceptual  basis  of  the  A-IRB  approach, 
including  all  of  the  aspects  just  described. 
What  are  the  advantages  and  disadvantages 
of  the  A-IRB  approach  relative  to 
alternatives,  including  those  that  would 
allow  greater  flexibility  to  use  internal 
models  and  those  that  would  be  more 
cautious  in  incorporating  statistical 
techniques  (such  as  greater  use  of  credit 
ratings  by  external  rating  agencies)?  The 
Agencies  also  encourage  comment  on  the 
extent  to  which  the  necessary  conditions  of 
the  conceptual  justification  for  the  A-IRB 
approach  are  reasonably  met,  and  if  not,  what 
adjustments  or  alternative  approach  would 
be  warranted. 

Should  the  A-IRB  capital  regime  be  based 
on  a  framework  that  allocates  capital  to  EL 
plus  UL,  or  to  UL  only?  Which  approach 
would  more  closely  align  the  regulatory 
framework  to  the  internal  capital  allocation 
techniques  currently  used  by  large 
institutions?  If  the  framework  were 
recalibrated  solely  to  UL,  modifications  to 
the  rest  of  the  A-IRB  framework  would  be 
required.  The  Agencies  seek  commenters' 
views  on  issues  that  would  arise  as  a  result 
of  such  recalibration. 

B.  A-IRB  Capital  Calculations 

A  common  characteristic  of  the  A-IRB 
capital  formulas  is  that  they  calculate 
the  actual  dollar  value  of  the  minimum 
capital  requirement  associated  with  an 
exposure  (or,  in  the  case  of  retail 
exposures,  a  pool  of  exposures).  This 
capital  requirement  must  be  converted 
to  an  equivalent  amount  of  risk- 
weighted  assets  in  order  to  be  inserted 
into  the  denominator  of  a  banking 
organization's  risk-based  capital  ratios. 
Because  the  minimum  risk-based  capital 
ratio  in  the  United  States  is  8  percent, 
the  minimum  capital  requirement  on 
any  asset  would  be  equal  to  8  percent 
of  the  risk-weighted  asset  amount 
associated  with  that  asset.  Therefore,  in 
order  to  determine  the  amount  of  risk- 
weighted  assets  to  associate  with  a  given 
minimum  capital  requirement,  it  would 
be  necessary  to  multiply  the  dollar 
capital  requirement  generated  by  the  A- 
FRB  formulas  by  the  reciprocal  of  8 
percent,  or  12.5. 

The  following  subsections  of  the 
ANPR  detail  the  specific  features  of  the 
A-IRB  capital  formulas  for  two 
principal  categories  of  credit  exposure: 
wholesale  and  retail.  Both  of  these 
subsections  include  a  proposed 
definition  of  the  exposure  category,  a 
description  of  the  banking  organization- 


estimated  inputs  required  to  complete 
the  capital  calculations,  a  description  of 
the  specific  calculations  required  to 
determine  the  A-IRB  capital 
requirement,  and  tables  depicting  a 
range  of  representative  results. 

Wholesale  Exposures:  Definitions  and 
Inputs 

The  Agencies  propose  that  a  single 
credit  exposure  category — wholesale 
exposures — would  encompass  most 
non-retail  credit  exposures  in  the  A-IRB 
framework.  The  wholesale  category 
would  include  the  sub-categories  of 
corporate,  sovereign,  and  interbank 
exposures  as  well  as  all  types  of 
specialized  lending  exposures. 
Wholesale  exposures  would  include 
debt  obligations  of  corporations, 
partnerships,  limited  liability 
companies,  proprietorships,  and 
special-purpose  entities  (including 
those  created  specifically  to  finance 
and/or  operate  physical  assets). 
Wholesale  exposures  also  would 
include  debt  obligations  of  banks  and 
securities  firms  (interbank  exposures), 
and  debt  obligations  of  central 
governments,  central  banks,  and  certain 
public-sector  entities  (sovereign 
exposiu"es).  The  wholesale  exposure 
category  would  not  include 
securitization  exposures,  or  certain 
small-business  exposures  that  are 
eligible  to  be  treated  as  retail  exposiu-es. 

The  Agencies  propose  that  advanced 
approach  banking  organizations  would 
use  the  same  A-IRB  capital  formula  to 
compute  capital  requirements  on  all 
wholesale  exposures  with  two 
exceptions.  First,  wholesale  exposures 
to  small-  and  medium-sized  enterprises 
(SMEs)  would  use  a  downward 
adjustment  to  the  wholesale  A-IRB 
capital  formula  typically  based  on 
borrower  size.  Second,  the  A-IRB 
capital  formula  for  HVCRE  loans 
(generally  encompassing  certain 
speculative  ADC  loans)  would  use  a 
higher  asset  correlation  assumption  than 
other  wholesale  exposures. 

The  proposed  A-IRB  capital 
framework  for  wholesale  exposures 
would  require  banking  organizations  to 
assign  four  key  risk  inputs  for  each 
individual  wholesale  exposure:  (1) 
Probability  of  default  (PD);  (2)  loss  given 
default  (LGD);  (3)  exposure  at  default 
(EAD);  and  (4)  effective  remaining 
maturity  (M).  In  addition,  to  use  the 
proposed  downward  adjustment  for 
wholesale  SMEs  described  in  more 
detail  below,  banking  organizations 
would  be  required  to  provide  an 
additional  input  for  borrower  size  (S). 


Probability  of  Default 

The  first  principal  input  to  the 
wholesale  A-IRB  calculation  is  iHk 
measure  of  PD.  Under  the  A-IRB 
approach,  a  banking  organization  would 
assign  an  internal  rating  to  each  of  its 
wholesale  obligors  (or  in  other  words, 
assign  each  wholesale  exposure  to  an 
internal  rating  grade  applicable  to  the 
obligor).  The  internal  rating  would  have 
to  be  produced  by  a  rating  system  that 
meets  the  A-IRB  infrastructure 
requirements  and  supervisory  standards 
for  wholesale  exposures,  which  are 
intended  to  ensure  (among  other  things) 
that  the  rating  system  results  in  a 
meaningful  differentiation  of  risk  among 
exposures.  For  each  internal  rating,  the 
banking  organization  must  associate  a 
specific  one-year  PD  value.  Various 
approaches  may  be  used  to  develop 
estimates  of  PDs;  however,  regardless  of 
the  specific  approach,  banking 
organizations  would  be  expected  to 
satisfy  the  supervisory  standards.  The 
minimum  PD  that  may  be  assigned  to 
most  wholesale  exposures  is  3  basis 
points  (0.03  percent).  Certain  wholesale 
exposures  are  exempt  from  this  floor, 
including  exposures  to  sovereign 
goverrunents,  their  central  banks,  the 
BIS,  IMF,  European  Central  Bank,  and 
high  quality  multilateral  development 
banks  (MDBs)  with  strong  shareholder 
support. 

■The  Agencies  intend  to  apply 
standards  to  the  PD  quantification 
process  that  are  consistent  with  the 
broad  guidance  outlined  in  the  New 
Accord.  More  detailed  discussion  of 
those  points  is  provided  in  the  draft 
supervisory  guidance  on  IRB 
approaches  for  corporate  exposures 
published  elsewhere  in  today's  Federal 
Register. 

Loss  Given  Default 

The  second  principal  input  to  the  A- 
IRB  capital  formula  for  wholesale 
exposures  is  LGD.  Under  the  A-IRB 
approach,  banking  organizations  would 
estimate  an  LGD  for  each  wholesale 
exposure.  An  LGD  estimate  for  a 
wholesale  exposure  should  provide  an 
assessment  of  the  expected  loss  in  the 
event  of  default  of  the  obligor,  expressed 
as  a  percentage  of  the  institution's 
estimated  total  exposure  at  default.  The 
LGD  for  a  defaulted  exposure  would  be 
estimated  as  the  expected  economic  loss 
rate  on  that  exposure  taking  into 
account,  where  appropriate,  recoveries, 
workout  costs,  and  the  time  value  of 
money.  Banking  organizations  would 
estimate  LGDs  as  the  loss  severities 
expected  to  prevail  when  default  rates 
are  high,  unless  they  have  information 
indicating  that  recoveries  on  a  particular 
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class  of  exposi  ire  are  unlikely  to  be 
affected  to  an  ippreciable  extent  by 
cyclical  factor ;.  As  with  estimates  of 
other  A-IRB  ii  iputs,  banking 
organizations  vould  be  expected  to  be 
conservative  i:  i  assigning  LGDs. 

Although  es  limated  LGDs  should  be 
grounded  in  h  storical  recovery  rates, 
the  A-IRB  app  roach  is  structured  to 
allow  banking  organizations  to  assess 
the  differentia  impact  of  various 
factors,  includ  ng.  for  example,  the 

lateral  or  differences  in 
loan  terms  anc  covenants.  The  Agencies 
expect  to  imp(  se  limitations  on  the  use 
of  guarantees  <  nd  credit  derivatives  in  a 

zation's  LCD  estimates. 
These  limitations  are  discussed  in  the 
separate  sectic  n  of  this  ANPR  on  the  A- 
IRB  treatment  af  credit  risk  mitigation 
techniques. 

Exposure  at  D«  fault 


HB 
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Definition  of  Default  and  Loss 

A  banking  organization  would 
estimate  inputs  relative  to  the  following 
definition  of  default  and  loss.  A  default 
is  considered  to  have  occurred  with 
respect  to  a  particular  borrower  when 
either  or  both  of  the  following  two 
events  has  taken  place:  (1)  The  banking 
organization  determines  that  the 
borrower  is  unlikely  to  pay  its 
obligations  to  the  organization  in  full, 
without  recourse  to  actions  by  the 
organization  such  as  the  realization  of 
collateral;  or  (2)  the  borrower  is  more 
than  90  days  past  due  on  principal  or 
interest  on  any  material  obligation  to  the 
organization.  The  Agencies  believe  that 
the  use  of  the  concept  of  "unlikely  to 
pay"  is  largely  consistent  with  the 
practice  of  U.S.  banking  organizations  in 
assessing  whether  a  loan  is  on  non- 
accrual  status. 

Maturity 

The  fourth  principal  input  to  the  A- 
IRB  capital  formula  is  effective 
remaining  maturity  (M),  measured  in 
years.  If  a  wholesale  exposure  is  subject 
to  a  determinable  cash  flow  schedule, 
the  banking  organization  would 
calculate  M  as  the  weighted-average 
remaining  maturity  of  the  expected  cash 
flows,  using  the  amounts  of  the  cash 
flows  as  the  relevant  weights.  The 
banking  organization  also  would  be  able 
to  use  the  nominal  remaining  maturity 
of  the  exposure  if  the  weighted-average 
remaining  maturity  of  the  exposure 
cannot  be  calculated.  For  OTC 
derivatives  and  repo-style  transactions 
subject  to  master  netting  agreements,  the 
institution  would  set  M  equal  to  the 
weighted-average  remaining  maturity  of 
the  individual  transactions,  using  the 
notional  amounts  of  the  individual 
transactions  as  the  relevant  weights. 

In  all  cases,  M  would  be  set  no  greater 
than  five  years  and,  with  few 
exceptions,  M  would  be  set  no  lower 
than  one  year.  The  exceptions  apply  to 
certain  transactions  that  are  not  part  of 
a  banking  organization's  ongoing 
financing  of  a  borrower.  For  wholesale 
exposures  that  have  an  original  maturity 
of  less  than  three  months — including 
repo-style  transactions,  money  market 
transactions,  trade  finance- related 
transactions,  and  exposures  eirising  from 
payment  and  settlement  processes — M 
may  be  set  as  low  as  one  day.  For  OTC 
derivatives  and  repo-style  transactions 
subject  to  a  master  netting  agreement,  M 
would  be  set  at  no  less  than  five  days. 

As  with  the  assignment  of  PD 
estimates,  the  Agencies  propose  to 
apply  supervisory  standards  for  the 
estimation  of  LCD,  EAD,  and  M  that  are 
consistent  with  the  broad  guidance 


contained  in  the  New  Accord.  More 
detailed  discussion  of  these  issues  is 
provided  in  the  draft  supervisory 
guidance  on  IRB  approaches  for 
corporate  exposiures  published 
elsewhere  in  today's  Federal  Register. 

The  Agencies  seek  comment  on  the 
proposed  definition  of  wholesale  exposures 
and  on  the  proposed  inputs  to  the  wholesale 
A-IRB  capital  formulas.  What  are  views  on 
the  proposed  definitions  of  default,  PD,  LGD, 
EAD,  and  M?  Are  there  specific  issues  with 
the  standards  for  the  quantification  of  PD, 
LGD,  EAD,  or  M  on  which  the  Agencies 
should  focus? 

Wholesale  Exposures:  Formulas 

The  calculation  of  the  A-IRB  capital 
requirement  for  a  particular  wholesale 
exposure  would  be  accomplished  in  three 
steps: 

(1)  Calculation  of  the  relevant  asset 
correlation  parameter,  which  would  be  a 
function  of  PD  (as  well  as  borrower  size  (S) 
for  SMEs); 

(2)  Calculation  of  a  preliminary  capital 
requirement  assuming  a  maturity  of  one  year, 
which  would  be  a  function  of  PD.  LGD.  EAD, 
and  the  asset  correlation  parameter 
calculated  in  the  first  step;  and 

(3)  Application  of  a  maturity  adjustment 
for  differences  between  the  actual -effective 
remaining  maturity  of  the  exposure  and  the 
one-year  maturity  assumption  in  the  second 
step,  where  the  adjustment  would  be  a 
function  of  both  PD  and  M. 

These  calculations  result  in  the  A-IRB 
capital  requirement,  expressed  in  dollars,  for 
a  particular  wholesale  exposure.  As  noted 
earlier,  this  amount  would  be  converted  to  a 
risk-weighted  assets  equivalent  by 
multiplying  the  amount  by  12.5,  and  the  risk- 
weighted  assets  equivalent  would  be 
included  in  the  denominator  of  the  risk- 
based  capital  ratios. 

Asset  Correlation 

The  first  step  in  the  calculation  of  the  A- 
IRB  capital  requirement  for  a  wholesale 
exposure  is  the  calculation  of  the  asset 
correlation  parameter,  which  is  denoted  by 
the  letter  "R"  in  the  formulas  below.  This 
asset  correlation  parameter  is  not  a  fixed 
amount;  rather,  the  parameter  varies  as  an 
inverse  function  of  PD.  For  all  wholesale 
exposures  except  HVCRE  exposures,  the  asset 
correlation  parameter  approaches  an  upper 
bound  value  of  24  percent  for  very  low  PD 
values  and  approaches  a  lower  bound  value 
of  12  percent  for  very  high  PD  values.  This 
reflects  the  Agencies'  view  that  borrowers 
with  lower  credit  quality  (that  is,  higher  PDs) 
are  likely  to  be  more  idiosyncratic  in  the 
factors  affecting  their  likelihood  of  default 
than  borrowers  with  higher  credit  quality 
(lower  PDs).  Therefore,  the  higher  PD 
borrowers  eu^e  proportionately  less  influenced 
by  systematic  (sector-wide  or  economy-wide) 
factors  common  to  all  borrowers.''' 

An  important  practical  impact  of  having 
asset  correlation  decline  with  increases  in  PD 


"See  lose  Lopez.  "The  Empirical  Relationship 
between  Average  Asset  Correlation,  Firm 
Probability  of  Default,  and  Asset  Size."  Federal 
Reserve  Bank  of  San  Francisco  Working  Paper  02- 
05  (June  2002). 
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is  to  reduce  the  speed  with  which  capital 
requirements  increase  as  PDs  increase,  and  to 
increase  the  speed  with  which  EL  dominates 
the  total  capital  charge,  thereby  tending  to 
reduce  procyclicality  in  the  application  of 
the  wholesale  A-IRB  capital  formulas.  The 
specific  formula  for  determining  the  asset 
correlation  parameter  for  all  wholesale 
exposures  except  HVCRE  exposures  is  as 
follows: 

R  =  0.12  *  (1  -  EXP(  -  50  *  PD))  +  0.24  ' 
[1-(1-EXP(-50*PD))] 

Where: 

R  denotes  asset  correlation; 

EXP(x)  denotes  the  natural  exponential 

function;  and 
PD  denotes  probability  of  default. 

Capital  Requirement  With  Assumed  One- 
Year  Maturity  Adjustment 

The  second  step  in  the  calculation  of  the 
A-IRB  capital  requirement  for  a  particular 
wholesale  exposure  is  the  calculation  of  the 
capital  requirement  that  would  apply  to  the 
exposure  assuming  a  one-year  effective 
remaining  maturity.  The  specific  formula  to 
calculate  this  one-year-maturity  capital 
requirement  is  as  follows: 

Ki  =EAD*LGD*N1(1-R)a-0.5  *  G(PD) 

+  (R/(1  -  R))a0.5  *  G(0.999)] 
Where: 

K|  denotes  the  one-year-maturity  capital 

requirement; 
EAD  denotes  exposure  at  default; 
LGD  denotes  loss  given  default; 


N(x)  denotes  the  standard  normal  cumulative 

disU-ibution  function; 
R  denotes  asset  correlation; 
G(x)  denotes  the  inverse  of  the  standard 

normal  cumulative  distribution  function; 

and '8 

PD  denotes  probability  of  default. 

There  are  several  important  aspects  of  this 
formula.  First,  it  rises  in  a  straight-line 
fashion  with  increases  in  EAD,  meaning  that 
a  doubling  of  the  exposure  amount  would 
result  in  a  doubling  of  the  capital 
requirement.  It  also  rises  in  a  straight-line 
fashion  with  increases  in  LGD,  which 
similarly  implies  that  a  loan  with  an  LGD 
estimate  twice  that  of  an  otherwise  identical 
loan  would  have  twice  the  capital 
requirement  of  the  other  loan.  This  also 
implies  that  as  LGD  or  EAD  estimates 
approach  zero,  the  capital  requirement  would 
likewise  approach  zero.  The  remainder  of  the 
formula  is  a  function  of  PD,  asset  correlation 
(R),  which  is  itself  a  function  of  PD,  and  the 
target  loss  percentile  amount  of  99.9  percent 
discussed  earlier. 

Maturity  Adjustment 

The  third  stage  in  the  calculation  of  the  A- 
IRB -capital  requirement  for  a  particular 
wholesale  exposure  is  the  application  of  a 
maturity  adjustment  to  reflect  the  exposure's 
actual  effective  remaining  maturity  (M).  The 
A-IRB  maturity  adjustment  multiplies  the 
one-year-maturity  capital  requirement  (K|)  by 
a  factor  that  depends  on  both  M  and  PD.  The 
fact  that  the  A-IRB  maturity  adjustment 

Capital  Requirements 

[In  percentage  points] 


depends  on  PD  reflects  the  Agencies'  \riew 
that  there  is  a  greater  proportional  need  for 
maturity  adjustments  for  high-qualify 
exposures  (those  with  low  PDs)  because  there 
is  a  greater  potential  for  such  exposures  to 
deteriorate  in  credit  quality  than  for 
exposures  whose  credit  quality  is  lower.  The 
specific  formula  for  apj)lying  the  maturity 
adjustment  and  generating  the  A-IRB  capital 
requirement  is  as  follows: 
K  =  K,  *  (1  +  (M  -  2.5)  *  bj/Kl  -  1.5  *  b)], 

where  b  =  (0.08451-0.05898  *  LN(PD))2 
and: 

K  denotes  the  A-IRB  capital  requirement; 
K|  denotes  the  one-year-maturity  capital 

requirement; 
M  denotes  effective  remaining  maturity; 
LN(x)  denotes  the  natural  logarithm;  and 
PD  denotes  probability  of  default. 

In  this  formula,  the  value  "b"  effectively 
determines  the  slope  of  the  maturity 
adjustment  and  is  itself  a  function  of  PD. 
Note  that  if  M  is  set  equal  to  one,  the 
maturity  adjustment  also  equals  one  and  K 
will  therefore  equal  Ki. 

To  provide  a  more  concrete  sense  of  the 
range  of  capital  requirements  under  the 
wholesale  A-IRB  framework,  the  following 
table  presents  the  A-IRB  capital 
requirements  (K)  for  a  range  of  values  of  both 
PD  and  M.  In  this  table  LGD  is  assumed  to 
equal  45  percent.  For  comparison  purposes, 
the  general  risk-based  capital  rules  assign  a 
capital  requirement  of  8  percent  for  most 
commercial  loans. 


PD 


0.05  percent  . 
0. 1 0  percent  . 
0.25  percent  . 
0.50  percent  . 
1 .00  percent  . 
2.00  percent  . 
5.00  percent  . 
10.00  percent 
20.00  percent 


Effective  remaining  maturity  (M) 


1  month 


0.50 

1.00 

2.17 

3.57 

5.41 

7.65 

11.91 

17.67 

26.01 


1  year 


0.92 

1.54 

2.89 

4.40 

6.31 

8.56 

12.80 

18.56 

26.84 


3  years 


1.83 

2.71 

4.44 

6.21 

8.29 

10.56 

14.75 

20.50 

28.65 


5  years 


2.74 

3.88 

5.99 

8.03 

10.27 

12.56 

16.69 

22.45 

30.47 


The  impact  of  the  A-IRB  capital 
formulas  on  minimum  risk-based  capital 
requirements  for  wholesale  exposures 
would,  of  course,  depend  on  the  actual 
values  of  PD,  LGD,  EAD,  and  M  that 
banking  organizations  would  use  as 
inputs  to  the  wholesale  formulas. 
Subject  to  the  caveats  noted  earlier, 
evidence  from  QIS3  suggested  an 
average  reduction  in  credit  risk  capital 
requirements  for  corporate  exposures  of 
about  26  percent  for  twenty  largelJ.S. 
banking  organizations. 


SME  Adjustment 

For  loans  to  SMEs  not  eligible  for 
retail  A-IRB  treatment,  the  proposed 
calculation  of  the  A-IRB  capital 
requirement  has  one  additional 
element^a  downward  adjustment  based 
on  borrower  size  (S).  This  adjustment 
would  effectively  lower  the  A-IRB 
capital  requirement  on  wholesale 
exposures  to  SMEs  with  annual  sales  (or 
total  assets]  of  less  than  $50  million. 
The  Agencies  believe  the  measiu^  of 
borrower  size  should  be  based  on 
annual  sales  (rather  than  total  assets), 
unless  the  banking  organization  can 


demonstrate  that  it  would  be  more 
appropriate  for  the  banking  organization 
to  use  the  total  assets  of  the  borrower  as 
its  measure  of  borrower  size.  The 
borrower  size  adjustment  would  be 
made  to  the  asset  correlation  parameter 
(Rj,  as  shown  in  the  following  formula: 

RsME  =  R  -  0.04  *  U  -  (S  -  5)/45] 

Where 

RsME  denotes  the  size-adjusted  asset 
correlation; 

R  denotes  asset  correlation;  and 


'8 The  N(x)  and  G(x)  functions  are  widely  used  in 
statistics  and  are  commonly  available  in  computer 


spreadsheet  programs.  A  description  of  these 
functions  may  be  found  in  the  Help  function  of 


most  spreadsheet  programs-or  in  basic  statistical 
textbooks. 
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condition  of  SMEs  will  be  influenced 
relatively  more  by  idiosyncratic  factors 
than  is  the  case  for  larger  firms,  and, 
thus,  SMEs  would  be  less  likely  to 
deteriorate  simultaneously  with  other 
exposures.  This  greater  susceptibility  to 
idiosyncratic  factors  would  imply  lower 
asset  correlation.  The  evidence  in  favor 
of  this  view  is  mixed,  particularly  after 
considering  that  the  A-IRB  framework 
already  incorporates  a  negative 
relationship  between  asset  correlation 
and  PD.  The  following  table  illustrates 

Capital  Requirements 

[In  percentage  points] 


the  practical  effect  of  the  SME 
adjustment  by  depicting  the  capital 
requirements  (K)  across  a  range  of  PDs 
and  borrower  sizes.  As  in  the  previous 
table,  LGD  is  assumed  to  equal  45 
percent.  For  this  table,  M  is  assumed  to 
be  equal  to  three  years.  Note  that  the  last 
column  is  identical  to  the  three-year 
maturity  column  in  the  preceding  table 
because  the  SME  adjustment  is  phased 
out  for  borrowers  of  $50  million  or  more 
in  size. 


PD 


Borrower  size  (S) 
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•  Object  finance  (OF)  exposures 
finance  the  acquisition  of  (typically 
moveable)  physical  assets,  such  as  ships 
or  aircraft,  where  the  source  of 
repayment  is  primarily  the  revenues 
generated  by  the  assets  being  financed, 
often  through  rental  or  lease  contracts 
with  third  parties. 

•  Commodities  finance  (CF) 
exposures  are  structured  short-term 
financings  of  reserves,  inventories,  or 
receivables  of  exchange-traded 
commodities,  such  as  crude  oil,  metals, 
or  agricultural  commodities,  where  the 
source  of  repayment  is  the  proceeds  of 
the  sale  of  the  commodity. 

•  Commercial  real  estate  (CRE) 
exposures  finance  the  construction  or 
acquisition  of  real  estate  (including  land 
as  well  as  improvements)  where  the 
prospects  for  repayment  and  recovery 
depend  primarily  on  the  cash  flows 
generated  by  the  lease,  rental,  or  sale  of 
the  real  estate. '"  The  broad  CRE 
category  is  further  divided  into  two  - 
groups:  low-asset-correlation  CRE  and 
HVCRE.20 


Most  of  the  issues  raised  below  for 
comment  are  described  in  substantially 
greater  detail,  in  the  context  of  CRE 
exposures,  in  a  white  paper  entitled 
"Loss  Characteristics  of  CRE  Loan 
Portfolios,"  released  by  the  Federal 
Reserve  Board  op  June  lO,  2003. 
Commentefs  are  encouraged  to  read  the 
white  paper  in  conjunction  with  this 
section. 

A  defining  characteristic  of  SL 
exposures  (including  CRE)  is  that  the 
risk  factors  influencing  actual  default 
rates  are  likely  to  influence  LCDs  as 
well.  This  is  because  both  the 
borrower's  ability  to  repay  an  exposure 
and  the  banking  organization's  recovery 
on  an  exposure  in  the  event  of  default 
are  likely  to  depend  on  the  same 
underlying  factors,  such  as  the  net  cash 
flows  of  the  property  being  financed. 


'"J CRE  exposures  are  typically  non-recourse 
exposures,  often  to  special  purpose  vehicles,  and 
are  distinguishable  from  corporate  exposures  that 
are  collateralized  by  real  estate  for  ivhich  the 
prospects  for  repayment  and  recover^'  depend 
primarily  on  the  financial  performance  of  the 
broader  commercial  enterprise  that  is  the  obligor. 

-"To  describe  a  loan  portfolio  as  having  a 
relatively  high  as.set  correlation  means  that  any 
defaults  that  occur  in  that  portfolio  are  relatively 
likely  to  occur  at  the  same  time,  and  for  this  reason 
the  portfolio  is  likely  to  exhibit  greater  variabilitv 


in  aggregate  default  rates.  For  two  portfolios  with 
the  same  EL.  the  portfolio  with  more  highly  variable 
aggregate  default  rates  warrants  higher  capital  to 
cover  UL  ("bad-tail  events")  with  the  same  level  of 
confidence.  Describing  a  portfolio  as  having  a 
relatively  high  asset  correlation  does  not  imply  that 
loans  in  that  portfolio  have  relatively  high  PD.  LGD. 
or  EL.  In  particular,  loans  in  high  asset  correlation 
portfolios  may  well  have  very  low  PDs  and  LGDs 
and  therefore  EL^):  conversely,  loans  in  low  asset 
correlation  portfolios  may  have  very  high  PDs  and 
LCDs  (and  ELs).  For  any  two  loans  from  a  portfolio 
with  a  given  asset  correlation  (or  from  two  different 
portfolios  with  the  same  asset  correlation),  the  loan 
with  the  lower  EL  should  be  assigned  a  lower  risk 
weight.  For  any  two  loans  with  the  same  EL.  the 
loan  from  the  portfolio  with  the  lower  asset 
correlation  should  incur  a  lower  capital  charge, 
because  bad-tail  events  are  less  likely  to  occur  in 
that  portfolio. 
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This  suggests  a  positive  correlation 
between  observed  default  frequencies 
and  observed  loss  rates  on  defaulted 
loans,  with  both  declining  during 
periods  of  favorable  economic 
conditions  and  both  increasing  during 
unfavorable  economic  periods.  While 
cyclicality  in  LGDs  may  be  significant 
for  a  number  of  lending  activities,  the 
Agencies  believe.that  cyclicality  is 
likely  to  be  the  norm  for  SL  portfolios, 
and  that  a  banking  organization's 
procedures  for  estimating  LGD  inputs 
for  SL  exposures  should  assess  and 
quantify  this  cyclicality  in  a 
comprehensive  and  systematic  fashion. 

The  Agencies  invite  comment  on  ways  to 
deal  with  cyclicality  in  LGDs.  How  can  risk 
sensitivity  be  achieved  without  creating 
undue  burden? 

For  core  and  opt-in  banks  that  may 
not  be  able  to  provide  sufficiently 
reliable  estimates  of  PD,  LGD,  and  M  for 
each  SL  exposure,  the  New  Accord 
offers  a  Supervisory  Slotting  Criteria 
(SSC)  approach.  Under  this  approach, 
rather  than  estimating  the  loan-level  risk 
parameters,  banking  organizations 
would  use  slotting  criteria  to  map  their 
internal  risk  rating  grades  to  one  of  five 
supervisor}'  rating  grades:  Strong,  Good, 
Satisfactory,  Weak,  and  Default.  In 


addition,  supervisory  risk  weights 
would  be  assigned  to  each  of  these 
supervisory  rating  grades.  To  assist 
banking  organizations  in  implementing 
these  supervisory  rating  grades,  for 
reference  purposes  the  New  Accord 
associates  each  with  an  explicit  range  of 
external  rating  grades.  If  the  SSC 
approach  were  allowed  in  the  United 
States,  the  Agencies  would  have  to 
develop  slotting  criteria  that  would  take 
into  account  factors  such  as  market 
conditions;  financial  ratios  such  as  debt 
service  coverage  or  loan-to-value  ratios; 
cash  flow  predictability;  strength  of 
sponsor  or  developer;  and  other  factors 
likely  to  affect  the  PD  and/or  LGD  of 
each  loan. 

.  The  Agencies  invite  comment  on  the 
merits  of  the  SSC  approach  in  the  United 
States.  The  Agencies  also  invite  comment  on 
the  specific  slotting  criteria  and  associated 
risk  weights  that  should  be  used  by 
organizations  to  map  their  internaj  rating 
grades  to  supervisory  rating  grades  if  the  SSC 
approach  were  to  be  adopted  in  the  United 
States. 

Under  the  A-IRB  approach,  a  banking 
organization  would  estimate  the  risk 
inputs  for  each  SL  exposure  and  then 
calculate  the  A-IRB  capital  charge  for 
the  exposure  by  substituting  the 
estimated  PD,  LGD,  EAD,  and  M  into 

HVCRE  Capital  Requirements 

1  (In  percentage  points] 


one  of  two  risk  weight  functions.  The 
first  risk  weight  function  is  the 
wholesale  risk  weight  function  and 
applies  to  all  PF,  OF,  and  CF  exposures. 
as  well  as  to  all  low-asset-correlation 
CRE  exposures  (including  in-place 
commercial  properties).  The  second  risk 
weight  function  applies  to  all  HVCRE 
exposures.  It  also  is  the  same  as  the 
wholesale  risk  weight  function,  except 
that  it  incorporates  a  higher  asset 
correlation  parameter.  The  asset 
correlation  equation  for  HVCRE  is  as  . 
follows: 

R  =  0.1 2  X  (1  -  EXP  ( -  50  X  PD))  +  0.30 

x[EXP(-50xPD)l 
Where 

R  denotes  asset  correlation; 
EXP  denotes  the  natural  exponential 

function;  and 
PD  denotes  probability  of  default. 

The  following  table  presents  the  A- 
IRB  capital  requirement  (K)  for  a  range 
of  values  of  both  PD  and  M.  In  this 
table,  LGD  is  assumed  to  equal  45 
percent.  This  LGD  is  used  for 
consistency  with  the  similar  table  above 
for  wholesale  exposures  and  should  not 
be  construed  as  an  indication  that  45 
percent  is  a  typical  LGD  for  HVCRE 
exposures. 


PD 


0.05  percent  . 
0.10  percent  . 
0.25  percent  . 
0.50  percent  . 
1 .00  percent  . 
2.00  percent  . 
5.00  percent  . 
10.00  percent 
20.00  percent 


Effective  remaining  maturity 


1  year 


1.24 

2.05 

3.74 

5.52 

7.53 

9.55 

13.12 

18.59 

26.84 


3  years 


5  years 


2.46 

3.61 

5.76 

7.79 

9.89 

11.79 

15.12 

20.54 

28.65 


3.68 
5.16 
7.77 
10.07 
1225 
14.02 
17.11 
22.49 
30.47 


All  ADC  loans  would  be  treated  as 
HVCRE  exposures,  unless  the  borrower 
has  "substantial  equity"  at  risk  or  the 
property  is  pre-sold  or  sufficiently  pre- 
leased.  In  part,  this  reflects  some 
empirical  evidence  suggesting  that  most 
ADC  loans  have  relatively  high  asset 
correlations.  It  also,  however,  reflects  a 
longstanding  supervisory  concern  that 
CRE  lending  to  finance  speculative 
construction  and  development  is 
vulnerable  to,  and  may  worsen, 
speculative  swings  in  CRE  markets, 
especially  when  there  is  little  borrower 
equity  at  risk.  Such  lending  was  a  major 
factor  causing  the  stress  experienced  by 
many  banks  in  the  early  1990s,  not  only 


in  the  United  States  but  in  other 
countries  as  well. 

Under  the  New  Accord,  SL  loans 
financing  the  construction  of  one-  to 
four-family  residential  properties  (single 
or  in  subdivisions)  are  included  with 
other  ADC  loans  in  the  high  asset 
correlation  category.  However,  loans 
financing  the  construction  of  pre-sold 
one-  to  four-family  residential 
properties  would  be  eligible  to  be 
treated  as  low-asset-correlation  CRE 
exposures.  In  some  cases  the  loans  may 
finance  the  construction  of  subdivisions 
or  other  groups  of  houses,  some  of 
which  are  pre-sold  while  others  are  not. 

Under  the  New  Accord,  each  national 
supervisory  authority  is  directed  to 


recognize  and  incorporate  into  its 
implementation  of  the  New  Accord  the 
high  asset  correlation  determinations  of 
other  national  supervisory  authorities 
for  loans  made  in  their  respective 
jurisdictions.  Thus,  when  the  Agencies 
designate  certain  CRE  properties  as 
HVCRE,  foreign  banking  organizations 
making  extensions  of  credit  to  those 
properties  also  would  be  expected  to 
treat  them  as  HVCRE.  Similarly,  when 
non-U.S.  supervisory  authorities 
designate  certain  CRE  as  HVCRE,  U.S. 
banking  organizations  that  extend  credit 
to  those  properties  would  be  expected  to 
treat  them  as  HVCRE. 
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to  applying  the  risk  weight.  If  the 
banking  organization  is  the  debt 
participant,  the  exposure  would  be 
treated  as  any  other  wholesale  exposure. 

The  Agencies  are  seeking  comment  on  the 
wholesale  A-IRB  capital  formulas  and  the 
resulting  capital  requirements.  Would  this 
approach  provide  a  meaningful  and 
appropriate  increase  in  risk  sensitivity  in  the 
sense  that  the  results  are  consistent  with 
alternative  assessments  of  the  credit  risks 
associated  with  such  exposures  or  the  capital 
needed  to  support  them?  If  not,  where  are 
there  material  inconsistencies? 

Does  the  proposed  A-IRB  maturity 
adjustment  appropriately  address  the  risk 
differences  between  loans  with  differing 
maturities? 

Retail  Exposures:  Definitions  and  Inputs 

The  second  major  exposure  category 
in  the  A-IRB  framework  is  the  retail 
exposure  category.  This  category 
encompasses  the  vast  majority  of  credit 
exposures  to  individual  consumers.  The 
Agencies  also  are  considering  whether 
certain  SME  exposirres  should  be 
eligible  for  retail  A-IRB  treatment.  The 
retail  exposure  category  has  three 
distinct  sub-categories:  (1)  Residential 
mortgages  (and  related  exposures);  (2) 
qualifying  revolving  exposures  (QREs): 
and  (3)  other  retail  exposures.  There  are 
separate  A-IRB  capital  formulas  for 
each  of  these  three  sub-categories  to 
reflect  different  levels  of  associated  risk. 

The  Agencies  propose  that  the 
residential  mortgage  exposure  sub- 
category be  defined  to  include  loans 
secured  by  first  or  subsequent  liens  on 
one-to  four-family  residential 
properties,  including  term  loans  and 
revolving  lines  of  credit  secured  by 
home  equity.  There  would  be  no  upper 
limit  on  the  size  of  the  exposure  that 
could  be  included  in  the  residential 
mortgage  exposure  sub-category,  but  the 
borrower  would  have  to  be  an 
individual  and  the  banking  organization 
should  generally  manage  the  exposure 
as  part  of  a  pool  of  similar  exposures. 
Residential  mortgage  exposures  that  are 
individually  internally  rated  and 
managed  similarly  to  commercial 
exposures,  rather  than  managed  and 
internally  rated  as  pools,  would  be 
treated  under  the  wholesale  A-IRB 
framework. 

The  second  sub-category  of  retail 
exposures  is  qualifying  revolving 
exposures  (QREs).  The  Agencies 
propose  to  define  QREs  as  exposures  to 
individuals  that  are  revolving, 
unsecured,  uncommitted,  less  than 
5100,000,  and  managed  as  part  of  a  pool 
of  similar  exposures.  In  practice,  QREs 
will  include  primarily  exposures  where 
customers'  outstanding  borrowings  are 
permitted  to  fluctuate  based  on  their 


own  decisions  to  borrow  and  repay,  up 
to  a  limit  established  by  the  banking 
organization.  Most  credit  card  exposures 
to  individuals  and  overdraft  lines  on 
individual  checking  accounts  would  be 
QREs. 

The  third  sub-category  of  retail 
exposures,  other  retail  exposures, 
includes  two  types  of  exposures.  First, 
it  encompasses  all  exposures  to 
individuals  for  non-business  purposes 
that  are  generally  managed  as  part  of  a 
pool  of  similar  exposures  and  that  do 
not  meet  the  conditions  for  inclusion  in 
the  first  two  sub-categories  of  retail 
exposures.  The  Agencies  are  not 
proposing  to  establish  a  fixed  upper 
limit  on  the  size  of  exposures  to 
individuals  that  are  eligible  for  the  other 
retail  treatment.  In  addition,  the 
Agencies  are  proposing  that  the  other 
retail  sub-category  include  certain  SME 
exposures  that  are  managed  on  a  pool 
basis  similar  to  retail  exposures.  "These 
exposures  could  be  to  a  company  or  to 
an  individual.  The  Agencies  are 
considering  an  individual  borrower 
exposure  threshold  of  $1  million  for 
such  exposures.  For  the  purpose  of 
assessing  compliance  with  the 
individual  borrower  exposure  threshold, 
the  banking  organization  would 
aggregate  all  exposures  to  a  particular 
borrower  on  a  fully  consolidated  basis. 
Credit  card  accounts  with  balances 
between  SIOO.OOO  and  SI  million  would 
be  considered  other  retail  exposures 
rather  than  QRE.  even  if  the  accounts 
are  extended  to  or  guaranteed  by  an 
individual  and  used  exclusively  for 
small  business  purposes. 

The  Agencies  are  interested  in  comment  on 
whether  the  proposed  SI  million  threshold 
provides  the  appropriate  dividing  line 
between  those  SME  exposures  that  banking 
organizations  should  be  allowed  to  treat  on 
a  pooled  basis  under  the  retail  A-IRB 
framework  and  those  SME  exposures  that 
should  be  rated  individually  and  treated 
under  the  wholesale  A-IRB  framework. 

One  of  the  most  significant 
differences  between  the  wholesale  and 
retail  A-IRB  categories  is  that  the  risk 
inputs  for  retail  exposures  do  not  have 
to  be  assigned  at  the  level  of  an 
individual  exposure.  The  Agencies 
recognize  that  banking  organizations 
typically  manage  retail  exposures  on  a 
portfolio  or  pool  basis,  where  each 
portfolio  or  pool  contains  exposures 
with  similar  risk  characteristics. 
Therefore,  a  key  characteristic  of  the 
retail  A-IRB  framework  is  that  the  risk 
inputs  for  retail  exposures  would  be 
assigned  to  portfolios  or  pools  of 
exposures  rather  than  to  individual 
exposures. 

It  is  important  to  highlight  that  within 
each  of  the  three  sub-categories  of  retail 
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exposures,  the  retail  A-IRB  framework 
is  intended  to  provide  banking 
organizations  with  substantial  flexibility 
to  use  the  retail  portfolio  segmentation 
that  they  believe  is  inost  appropriate  for 
their  activities.  In  determining  how  to 
group  their  retail  exposures  within  each 
sub-category  into  portfolio  segments  for 
the  purpose  of  assigning  A-IRB  risk 
inputs,  the  Agencies  believe  that 
banking  organizations  should  use  a 
segmentation  approach  that  is 
consistent  with  their  approach  for 
internal  risk  assessment  purposes  and 
that  classifies  exposures  according  to 
predominant  risk  characteristics. 

As  general  principles  for 
segmentation,  banking  organizations 
should  group  exposures  in  each  of  the 
three  retail  sub-categories  into  portfolios 
or  pools  according  to  the  sub-category's 
principal  risk  drivers,  and  would  have 
to  be  able  to  demonstrate  that  the 
resultant  segmentation  effectively 
differentiates  and  rank  orders  risk  and 
provides  reasonably  accurate  and 
consistent  quantitative  estimates  of  PD, 
LCD,  and  EAD.  With  the  exceptions 
noted  below,  the  Agencies  are  not 
proposing  that  institutions  must 
consider  any  particular  risk  drivers  or 
employ  any  minimum  number  of 
portfolios  or  pools  in  any  of  the  three 
retail  sub-categories.  The  only  specific 
limitations  that  the  Agencies  would 
propose  in  regard  to  the  portfolio 
segmentation  of  retail  exposures  are  (1) 
banking  organizations  generally  would 
not  be  permitted  to  combine  retail 
exposures  from  multiple  countries  into 
the  same  portfolio  segment  (because  of 
differences  in  national  legal  systems  and 
bankruptcy  regimes),  and  (2)  banking 
organizations  would  need  to  separately 
segment  delinquent  retail  exposures. 

The  inputs  to  the  retail  A-IRB  capital 
formulas  differ  slightly  from  the  inputs 
to  the  wholesale  A-IRB  capital 
formulas.  Measures  of  PD,  LCD,  and 
EAD  remain  important  elements,  but 
there  is  no  M  input  to  the  retail  A-IRB 
capital  formulas.  Rather,  the  retail  A- 
IRB  capital  formulas  implicitlv 
incorporate  average  maturity  effects  in 
general,  such  as  in  the  residential 
mortgage  sub-category. 

Aside  from  the  applicable  definition 
of  default,  discussed  below,  the 
definitions  of  PD.  LCD.  and  EAD  for 
retail  exposures  are  generally  equivalent 
to  those  for  wholesale  exposures.  One 
additional  element  of  potential 
flexibility  for  banking  organizations  in 
the  retail  context  needs  to  be 
highlighted.  The  Agencies  recognize 
that  certain  banking  organizations  that 
may  qualify  for  the  advanced 
approaches  segment  their  retail 
portfolios  for  management  purposes  by 


EL,  rather  than  by  separately  measuring 
PD  and  LGD.  as  required  under  the  A- 
IRB  framework.  Therefore,  the  Agencies 
propose  that  banking  organizations  be 
permitted  substantial  flexibility  in 
translating  measures  of  EL  into  the 
requisite  PD  and  LGD  inputs.  For  non- 
revolving  portfolio  segments,  EL 
generally  would  equal  the  product  of  PD 
and  LCD.  so  that  if  a  banking 
organization  has  an  estimate  of  EL  and 
either  PD  or  LGD,  it  would  be  able  to 
infer  an  estimate  of  the  other  required 
input. 

In  addition,  the  Agencies  are 
proposing  that  if  one  or  the  other  of  PD 
and  LGD  did  not  tend  to  vary 
significantly  across  portfolio  segments, 
the  banking  organization  would  be 
permitted  to  apply  a  general  estimate  of 
that  input  to  multiple  segments  and  to 
use  that  general  estimate,  together  with 
segment-specific  estimates  of  EL,  to 
infer  segment-specific  estimates  of  the 
other  required  input.  The  Agencies  note, 
however,  that  this  proposal  offers 
substantial  flexibility  to  institutions  and 
may,  in  fact,  be  overly  flexible  (for 
example,  because  LGDs  on  residential 
mortgages  tend  to  be  quite  cyclical).  For 
these  loans,  the  above  method  of 
inferring  PDs  or  LGDs  from  a  long-run 
average  EL  would  not  necessarily  result 
in  PD  being  estimated  as  a  long-run 
average,  and  LGD  would  not  necessarily 
reflect  the  loss  rate  expected  to  prevail 
when  default  rates  are  high.  Banking 
organizations  using  an  EL  approach  to 
retail  portfolio  segmentation  would 
have  to  ensure  that  the  A-IRB  capital 
requirement  under  this  method  is  at 
least  as  conservative  as  a  PD/LGD 
method  in  order  to  minimize  any 
potential  divergences  between  capital 
requirements  computed  under  the  PD/ 
LGD  approach  versus  an  EL  approach. 

As  in  the  wholesale  A-IRB 
framework,  a  floor  of  3  basis  points 
(0.03  percent)  apphes  to  the  PD 
estimates  for  all  retail  exposures  (that  is, 
the  minimum  PD  is  3  basis  points).  In 
addition,  for  residential  mortgage 
exposures  other  than  those  guaranteed 
by  a  sovereign  government,  a  floor  of  10 
percent  on  the  LGD  estimate  would 
apply,  based  on  the  view  that  LGDs 
during  periods  of  high  default  rates  are 
unlikely  to  fall  below  this  level  if 
measured  appropriately.  Along  with  the 
overall  monitoring  of  the 
implementation  of  the  advanced 
approaches  and  the  determination 
whether  to  generally  relax  the  floors 
established  during  the  initial 
implementation  phases  (that  is,  the  90 
and  80  percent  floors  discussed  above), 
the  Agencies  intend  to  review  the  need 
to  retain  PD  and  LGD  floors  for  retail 
exposures  following  the  first  two  years 


of  implementation  of  the  A-IRB 
framewbrk. 

The  Agencies  are  proposing  the 
following  data  requirements  for  retail 
A-IRB.  Banking  organizations  would 
have  to  have  a  minimum  of  five  years 
of  data  history  for  PD,  LGD,  and  EAD. 
and  preferably  longer  periods  so  as  to 
include  a  complete  economic  cycle. 
Banking  organizations  would  not  have 
to  give  equal  weight  to  alL historical 
factors  if  they  can  demonstrate  that  the 
more  recent  data  are  better  predictors  of 
the  risk  inputs.  Also,  banking 
organizations  would  have  to  have  a 
minimum  of  three  years  of  experience 
with  their  portfolio  segmentation  and 
risk  management  systems. 

Definition  of  Default  and  Loss 

The  retail  definition  of  default  and 
loss  being  proposed  by  the  Agencies 
differs  sigtiificantly  from  that  proposed 
for  the  wholesale  portfolio.  Specifically, 
the  Agencies  propose  to  use  the 
definitions  of  loss  recognition  embodied 
in  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  Uniform 
Retail  Credit  Classification  and  Account 
Management  Policy.-^  All  residential 
mortgages  and  all  revolving  credits 
would  be  charged  off,  or  charged  down 
to  the  value  of  the  property,  after  a 
maximum  of  180  days  past  due;  other 
credits  would  be  charged  off  after  a 
maximum  of  120  days  past  due. 

In  addition,  the  Agencies  are 
proposing  to  define  a  retail  default  to 
include  the  occurrence  of  any  one  of  the 
three  following  events  if  it  occurs  prior 
to  the  respective  120-  or  180-day  FFIEC 
policy  trigger:  (1)  A  full  or  partial 
charge-off  resulting  from  a  significant 
decline  in  credit  quality  of  the  exposure: 
(2)  a  distressed  restructuring  or  workout 
involving  forbearance  and  loan 
modification;  or  (3)  a  notification  that 
the  obligor  has  sought  or  been  placed  in 
bankruptcy.  Finally,  for  retail  exposures 
(as  opposed  to  wholesale  exposures)  the 
definition  of  default  may  be  applied  to 
a  particular  facility,  rather  than  to  the 
obligor.  That  is.  default  on  one 
obligation  would  not  require  a  banking 
organization  to  treat  all  other  obligations 
of  the  same  obligor  as  defaulted. 

Undrawn  Lines 

The  treatment  of  undrawn  lines  of 
credit,  in  particular  those  associated 
with  credit  cards,  merits  specific 
discussion.  Banking  organizations 
would  be  permitted  to  incorporate 
undrawn  retail  lines  in  one  of  two  ways. 
First,  banking  organizations  could 


^'  The  FFIEC  Uniform  Retail  Credit  Classifioalion 
and  Account  Management  Policy  was  issued  on 
June  12.  2000.  It  is  available  on  the  FFIEC  Web  site 
at  wA-H-.FFlEC.gov. 
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seek  to  cover  expected  losses  through 
interest  income  and  fees  for  all  of  their 
business  activities,  and  the  Agencies 
recognize  that  this  practice  is  a 
particularly  important  aspect  of  the 
business  model  for  QREs. 

The  Agencies  are  including  in  this 
proposal,  for  the  QRE  sub-category  only, 
that  futiu-e  margin  income  (FMI)  be 
permitted  to  offset  a  portion  of  the  A- 
IRB  retail  capital  charge  relating  to  EL. 
For  this  purpose,  the  Agencies  propose 
to  define  the  amount  of  eligible  FMI  for 
the  QRE  sub-category  as  the  amount  of 
income  anticipated  to  be  generated  by 
the  relevant  exposures  over  the  next 
twelve  months  that  can  reasonably  be 
assumed  to  be  available  to  cover 
potential  credit  losses  on  the  exposures 
after  covering  expected  business 
expenses,  and  after  subtracting  a 
cushion  to  account  for  potential 
volatility  in  credit  losses  (UL).  FMI 
would  not  be  permitted  to  include 
anticipated  income  from  new  accounts 
and  would  have  to  incorporate 
assumptions  about  income  from  existing 
accounts  that  are  in  line  with  the 
banking  organization's  historical 
experience.  The  amount  of  the  cushion 
to  account  for  potential  volatility  in 
credit  losses  would  be  set  equal  to  two 
standard  deviations  of  the  banking 
organization's  annualized  loss  rate  on 
the  exposures.  The  Agencies  would 
expect  banking  organizations  to  be  able 
to  support  their  estimates  of  eligible 
FMI  on  the  basis  of  historical  data  and 
would  disallow  the  use  of  FMI  in  the 
QRE  capital  formula  if  this  is  not  the 
case.  The  step  needed  to  recognize 
eligible  FMI  is  discussed  below. 

Permitting  a  FMI  offset  to  the  A-IRB 
capital  requirement  for  QREs  could  have 
a  significant  impact  on  the  level  of 
minimum  regulatory  capital  at 
institutions  adopting  the  advanced 
approaches.  The  Agencies  would  need 
to  fully  assess  and  analyze  the  impact  of 
such  an  FMI  offset  on  institutions'  risk- 
based  capital  ratios  prior  to  final 
implementation  of  the  A-IRB  approach. 
Furthermore,  the  Agencies  anticipate 
the  need  to  issue  additional  guidance 
setting  out  more  specific  expectations  in 
this  regard. 

For  the  QRE  sub-category  of  retail 
exposures  only,  the  Agencies  are  seeking 
comment  on  whether  or  not  to  allow  banking 
organizations  to  offset  a  portion  of  the  A-IRB 
capital  requirement  relating  to  ELby 
demonstrating  that  their  anticipated  FMI  for 
this  sub-category  is  likely  to  mord  than 
sufficiently  cover  EL  over  the  next  year. 

The  Agencies  are  seeking  comment  on  the 
proposed  definitions  of  the  retail  A-IRB 
exposure  category  and  sub-categories.  Do  the 
proposed  categories  provide  a  reasonable 
balance  between  the  need  for  differential 
treatment  to  achieve  risk-sensitivitv  and  the 


desire  to  avoid  excessive  complexity  in  the 
retail  A-IRB  framework?  What  are  views  on 
the  proposed  approach  to  inclusion  of  SMEs 
in  the  other  retail  category? 

The  Agencies  are  also  seeking  views  on  the 
proposed  approach  to  defining  the  risk 
inputs  for  the  retail  A-IRB  framework.  Is  the 
proposed  degree  of  flexibility  in  their 
calculation,  including  the  application  of 
specific  floors,  appropriate?  What  are  views 
on  the  issues  associated  with  undrawn  retail 
lines  of  credit  described  here  and  on  the 
proposed  incorporation  of  FMI  in  the  QRE 
capital  determination  process? 

The  Agencies  are  seeking  comment  on  the 
minimum  time  requirements  for  data  history 
and  experience  with  portfolio  segmentation 
and  risk  management  systems:  Are  these  time 
requirements  appropriate  during  the 
transition  period?  Describe  any  reasons  for 
not  being  able  to  meet  the  time  requirements. 

Retail  Exposures:  Formulas 

The  retail  A-IRB  capital  formulas  are 
very  similar  to  the  wholesale  A-IRB 
formulas,  and  are  based  on  the  same 
underlying  concepts.  However,  because 
there  is  no  M  adjustment  associated 
with  the  retail  A-IRB  framework,  the 
retail  A-IRB  capital  calculations 
generally  involve  fewer  steps  than  the 
wholesale  A-IRB  capital  calculations. 
As  with  the  wholesale  A-IRB 
framework,  the  output  of  the  retail  A- 
IRB  formulas  is  a  minimum  capital 
requirement,  expressed  in  dollars,  for 
the  relevant  pool  of  exposures.  The 
capital  requirement  would  be  converted 
into  an  equivalent  amount  of  risk- 
weighted  assets  by  multiplying  the 
capital  requirement  by  12.5.  The  two 
key  steps  in  implementing  the  retail  A- 
IRB  capital  formulas  are  (1)  assessing 
the  relevant  asset  correlation  parameter, 
and  (2)  calculating  the  minimum  capital 
requirement  for  the  relevant  pool  of 
exposures. 

Residential  Mortgages  and  Related 
Exposures 

For  residential  mortgage  and  related 
exposures,  the  retail  A-IRB  capital 
formula  requires  only  one  step.  This  is 
because  the  asset  correlation  parameter 
for  such  exposures  is  fixed  at  1 5 
percent,  regardless  of  the  PD  of  any 
particular  pool  of  exposures.  The  fixed 
asset  correlation  parameter  reflects  the 
Agencies'  view  that  the  arguments  for 
linking  the  asset  correlation  to  PD,  as 
occurs  in  the  wholesale  A-IRB 
framework  and  in  the  other  two  sub- 
categories of  retail  exposures,  are  not  as 
relevant  for  residential  mortgage-related 
exposures,  whose  performance  is 
significantly  influenced  by  broader 
trends  in  the  housing  market  for 
borrowers  of  all  credit  qualities.  The 
assumed  asset  correlation  of  15  percent 
also  seeks  implicitly  to  reflect  the  higher 
average  maturity  associated  with 
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residential  mortgage  exposures  and  is 
therefore  higher  than  would  likely  be 
the  case  if  a  specific  maturity 
adjustment  were  also  included  in  the 
retail  A-IRB  framework.  The  proposed 
retail  A-IRB  capital  formula  for 
residential  mortgage  and  related 
exposures  is  as  follows: 

K  =  EAD  *  LGD  *  N[l. 08465  *  G(PD)  + 
0.4201  *  G(0.999)] 


Where 

K  denotes  the  capital  requirement; 
EAD  denotes  exposure  at  default; 
LGD  denotes  loss  given  default; 
N(x)  denotes  the  standard  normal 

cumulative  distribution  function; 
G(x)  denotes  the  inverse  of  the  standard 

normal  cumulative  distribution 

function;  and 
PD  denotes  probability  of  default. 

Capital  Requirements 

[In  percentage  points] 


PD 


0.05  percent  . 
0.10  percent  . 
0.25  percent  . 
0.50  percent  . 
1 .00  percent  . 
2.00  percent  . 
5.00  percent  . 
10.00  percent 
20.00  percent 


The  following  table  depicts  a  range  of 
representative  capital  requirements  (K) 
for  residential  mortgage  and  related 
exposures  based  on  this  formula.  Three 
different  illustrative  LGD  assumptions 
are  shown:  15  percent,  35  percent,  and 
55  percent.  For  comparison  purposes, 
the  current  capital  requirement  on  most 
first  mortgage  loans  is  4  percent  and  on 
most  home  equity  loans  is  8  percent. 


LGD 


15  percent 


0.17 
0.30 
0.61 
1.01 
1.65 
2.64 
4.70 
6.95 
9.75 


35  percent 


0.41 

0.70 

1.41 

2.36 

386 

6.17 

10  97 

16.22 

22.75 


55  percent 


0.64 

1.10 

2.22 

3.70 

6.06 

9.70 

17  24 

25.49 

35.75 


Subject  to  the  caveats  noted  earlier, 
evidence  from  QIS3  suggested  that 
advanced  approach  banking 
organizations  would  experience  a 
reduction  in  credit  risk  capital 
requirements  for  residential  mortgage 
exposures  of  about  56  percent. 

Private  Mortgage  Insurance 

•  The  Agencies  wish  to  highlight  one 
issue  associated  with  the  A-IRB  capital 
requirements  for  the  residential 
mortgage  sub-category  relating  to  the 
treatment  of  private  mortgage  insurance 
(PMI).  Most  PMI  arrangements 
effectively  provide  partial  compensation 
to  the  banking  organization  in  the  event 
of  a  mortgage  default.  Accordingly,  the 
Agencies  consider  that  it  may  be 
appropriate  for  banking  organizations  to 
recognize  such  effects  in  the  LGD 
estimates  for  individual  mortgage 
portfolio  segments,  consistent  with  the 
historical  loss  experience  on  those 
segments  during  periods  of  high  default 
rates.  Such  an  approach  would  avoid 
requiring  banking  organizations  to 
quantify  specifically  the  effect  of  PMI  on 
a  loan-by-loan  basis;  rather,  they  could 
estimate  the  effect  of  PMI  on  an  average 
basis  for  each  segment.  This  approach 
effectively  ignores  the  risk  that  the 
mortgage  insurers  themselves  could 
default. 

The  Agencies  seek  comment  on  the 
competitive  implications  of  allowing  PMI 
recognition  for  banking  organizations  using 
the  A-IRB  approach  but  not  allowing  such 
recognition  for  general  banks.  In  addition,  the 
Agencies  are  interested  in  data  on  the 
relationship  between  PMI  and  LGD  to  help 


assess  whether  it  may  be  appropriate  to 
exclude  residential  mortgages  covered  by 
PMI  from  the  proposed  10  percent  LGD  floor. 
The  Agencies  request  comment  on  whether 
or  the  extent  to  which  it  might  be  appropriate 
to  recognize  PMI  in  LGD  estimates. 

More  broadly,  the. Agencies  are  interested 
in  information  regarding  the  risks  of  each 
major  type  of  residential  mortgage  exposure, 
including  prime  first  mortgages,  sub-prime 
mortgages,  home  equity  term  loans,  and 
home  equity  lines  of  credit.  The  Agencies  are 
aware  of  various  views  on  the  resulting 
capital  requirements  for  several  of  these 
product  areas,  and  wish  to  ensure  that  all 
appropriate  evidence  and  views  are 
considered  in  evaluating  the  A-IRB  treatment 
of  these  important  exposures. 

The  risk-based  capital  requirements  for 
credit  risk  of  prime  mortgages  could  well  be 
less  than  one  percent  of  their  face  value 
under  this  proposal.  The  Agencies  are 
interested  in  evidence  on  the  capital  required 
by  private  market  participants  to  hold 
mortgages  outside  of  the  federally  insured 
institution  and  GSE  environment.  The 
Agencies  also  are  interested  in  views  on 
whether  the  reductions  in  mortgage  capital 
requirements  on  mortgage  loans 
contemplated  here  would  unduly  extend  the 
federal  safety  net  and  risk  contributing  to  a 
credit-induced  bubble  in  housing  prices.  In 
addition,  the  Agencies  are  also  interested  in 
views  on  whether  there  has  been  any 
shortage  of  mortgage  credit  under  the  general 
risk-based  capital  rules  that  would  be 
alleviated  by  the  proposed  changes. 

Qualifying  Revolving  Exposures 

The  second  sub-category  of  retail 
exposures  is  QREs.  The  calculation  of 
A-IRB  capital  requirements  for  QREs 
would  require  three  steps:  (1) 
Calculation  of  the  relevant  asset 


correlation  parameter,  (2)  calculation  of 
the  minimum  capital  requirement 
assuming  no  offset  for  eligible  FMI,  and 
(3)  application  of  the  offset  for  eligible 
FMI.  These  steps  would  be  performed 
for  each  QRE  portfolio  segment 
individually. 

As  in  the  case  of  wholesale  exposures, 
it  is  assumed  that  the  asset  correlation 
for  QREs  declines  as  PD  rises.  This 
reflects  the  view  that  pools  of  borrowers 
with  lower  credit  quality  (higher  PD)  are 
less  likely  to  experience  simultaneous 
defaults  than  pools  of  higher  credit 
quality  (lower  PD)  borrowers,  because 
with  higher  PD  borrowers  defaults  are 
more  likely  to  result  from  borrower- 
specific  or  idiosyncratic  factors.  In  the 
case  of  QREs,  the  asset  correlation 
approaches  an  upper  bound  value  of  11 
percent  for  very  low  PD  values  and 
approaches  a  lower  bound  value  of  2 
percent  for  very  high  PD  values.  The 
specific  formula  for  determining  the 
asset  correlation  parameter  for  QREs  is 
as  follows: 

R  =  0.02  *  (1-EXP(- 50  *  PD))  +  0.11  * 
[1-(1-EXP(-50*PD))] 

Where 

R  denotes  asset  correlation; 

EXP  denotes  the  natural  exponential 

function;  and 
PD  denotes  probability  of  default. 

The  second  step  in  the  A-IRB  capital 
calculation  for  QREs  would  be  the 
calculation  of  the  capital  requirement 
assuming  no  FMI  offset.  The  specific 
formula  to  calculate  this  amount  is  as 
follows: 
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Kno  fmi  =  EAE 
*  G(PD) 

Where 


LGD*N((1-R)a-0.5 
(Ry(l-R))A0.5  *  G(0.999)l 


Kno  Fvti  denoti  fs 

assuming 
EAD  denotes 
LCD  denotes 
N(x)  denotes 

cumulatii  e 
.R  denotes  ass^t 
G(x)  denotes 

normal 

function 
PD  denotes  prbbabil 


the  capital  requirement 
no  FMI  offset; 
ixposure  at  default; 
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distribution  function; 
correlation; 
inverse  of  the  standard 
ci  mulative  distribution 
md 

itv  of  default. 


t  le 


tie 


Future  Margir 


Income  Adjustment 


The  result  o  this  calculation 
effectively  inc  udes  both  an  EL  and  a  UL 
component.  As  already  discussed,  for 
QREs  only,  thi  s  Agencies  are  considering 
the  possibility  of  allowing  institutions 
to  offset  a  porl  ion  of  the  EL  portion  of 
the  capital  rec  uirement  using  eligible 
FMI.  Up  to  75  percent  of  the  EL  portion 
of  the  capital  i  equirement  could 
potentially  be  offset  in  this  fashion.  The 
specific  calcu  ation  for  determining  the 
capital  require  ment  (K)  after  application 
of  the  potentic  1  offset  for  eligible  FMI  is 
as  follows. 

K  =  Kno  fmi  -  Eligible  FMI  offset 
Where 


K  denotes  the 
applicatio  n 
FMI: 

Kno  FMI  denote  s 


:apital  requirement  after 
of  an  offset  for  eligible 


assimiing 
Eligible  FMI  o 
0.75  *ELif 
exceeds 
amount  p 
deviation! 
rate,  or 
EL  denotes  ex 
PD  *  LGD 
FMI  denotes 
EAD  denotes 
PD  denotes 
LGD  denotes 
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no  FMI  offset; 
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estimated  FMI  equals  or 

expected  12-month  loss 
us  two  standcird 
of  the  annualized  loss 

otherwise; 
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tie 


ze'o 
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whether  partial 
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minimum.  The 
in  views  on  the 
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IS  where  the  amount  of 
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appropriate  to  perform  the  FMI  calculation. 
Would  a  requirement  that  FMI  eligibility 
calculations  be  performed  separately  for  each 
portfolio  segment  effectively  allow  FMI  to 
offset  EL  capital  requirements  for  QREs? 

The  following  table  depicts  a  range  of 
representative  capital  requirements  (K) 
for  QREs  based  on  these  formulas.  In 
each  case,  it  is  assumed  that  the 
maximum  offset  for  eligible  FMI  has 
been  applied.  The  LGD  is  assumed  to 
equal  90  percent,  consistent  with 
recovery  rates  for  credit  card  portfolios. 
The  table  shows  capital  requirements 
with  recognition  of  FMI  and  without 
recognition  of  F*MI  but  using  the  same 
formula  in  other  respects.  As  PDs 
increase,  the  proportion  of  total  required 
capital  held  against  EL  after  deducting 
the  75  percent  offset  rises  at  an 
increasing  rate  and  the  proportion  held 
against  UL  declines  at  an  increasing 
rate.  Offsets  from  EL,  as  considered  in 
this  ANPR,  would  therefore  have  a 
proportionally  greater  impact  on 
reducing  required  capital  charges  as 
default  probabilities  increase.  For 
comparison  piu-poses,  the  current 
capital  requirement  on  drawn  credit 
card  exposures  is  8  percent  and  is  zero 
for  undrawn  credit  lines. 

Capital  Requirement 

[In  percentage  points] 


PD 

With  FMI 
capital  8% 

Without  FMI 
capital  8% 

0.05  

0.68 
1.17 
2.24 
3.44 
4.87 
6.21 
7.89 
11.12 
17.23 

0  72 

0.10  

1.23 

0.25  

2.41 

0  50  

3  78 

1.00  

5.55 

2.00 

7.56 

5.00  

11.27 

10.0 

17.87 

20  0 

30  73 

Subject  to  the  same  qualifications 
mentioned  earlier,  the  QIS3  results 
estimated  an  increase  in  credit  risk 
capital  requirements  for  QREs  of  about 
16  percent. 

Other  Retail  Exposures 

The  third  and  final  sub-category  of 
retail  A-IRB  exposures  is  other  retail 
exposures.  This  sub-category 
encompasses  a  wide  variety  of  different 
exposures  including  auto  loans,  student 
loans,  consumer  installment  loans,  and 
some  SME  loans.  Two  steps  would  be 

Capital  Requirements 

[In  percentage  points) 


required  to  calculate  the  A-IRB  capital 
requirement  for  other  retail  exposures: 
(1)  Calculating  the  relevant  asset 
correlation  parameter,  and  (2) 
calculating  the  capital  requirement. 
Both  of  these  steps  would  be  done 
separately  for  each  portfolio  segment 
included  within  the  other  retail  sub- 
category. 

As  for  wholesale  exposures  and  QREs, 
the  asset  correlation  parameter  for  other 
retail  exposures  declines  as  PD  rises.  In 
the  case  of  other  retail  exposures,  the 
asset  correlation  parameter  approaches 
an  upper  bound  value  of  17  percent  for 
very  low  PD  values  and  approaches  a 
lower  bound  value  of  2  percent  for  very 
high  PD  values.  The  specific  formula  for 
determining  the  asset  correlation  for 
other  retail  exposures  is  as  follows: 

R  =  0.02  *  (1  -  EXP(  -  35  *  PD))  +  0.17 

*  [1-(1-EXP(-35*PD))] 
Where 

R  denotes  asset  correlation; 
EXP  denotes  the  natural  exponential 

function;  and 
PD  denotes  probability  of  default. 

The  second  step  in  the  A-IRB  capital 
calculation  for  other  retail  exposures 
would  be  the  calculation  of  the  capital 
requirement  (K).  The  specific  formula  to 
calculate  this  amount  is  as  follows: 
K  =  EAD  *  LGD  *  N[(l  -  R)a  -  0.5  * 

G(PD)  -t-  (R  /  (1  -R))a0.5  *  G(0.999)] 
Where 

K  denotes  the  capital  requirement; 
EAD  denotes  exposure  at  default;  -. 

LGD  denotes  loss  given  default; 
PD  denotes  probability  of  default; 
N(x)  denotes  the  stanelard  normal 

cumulative  distribution  function; 
G(x)  denotes  the  inverse  of  the  standard 

normal  cumulative  distribution 

function;  and 
R  denotes  asset  correlation. 

The  following  table  depicts  a  range  of 
representative  capital  requirements  (K) 
for  other  retail  exposures  based  on  this 
formula.  Three  different  LGD 
assumptions  are  shown — 25  percent,  50 
percent,  and  75  percent — in  order  to 
depict  a  range  of  potential  outcomes 
depending  on  the  characteristics  of  the 
imderlying  retail  exposure.  For 
comparison  purposes,  the  current 
capital  requirement  on  most  of  the 
exposures  likely  to  be  included  in  the 
other  retail  sub-category  is  8  percent. 


PD 


LGD 


25  percent 


50  percent 


75  percent 


0.05  percent 


0.33 


0.66 


0.99 
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Capital  Requirements— Continued 

[In  percentage  points] 


PD 


0.10  percent  . 
0.25  percent  . 
0.50  percent  . 
1 .00  percent  . 
2.00  percent  . 
5.00  percent  . 
10.00  percent 
20.00  percent 


LGD 


25  percent 


0.56 
1.06 
1.64 
2.35 
3.08 
3.94 
5.24 
8.55 


50  percent 


1.11 
2.13 
3.28 
4.70 
6.15 
7.87 
10.48 
17.10 
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75  percent 


1.67 

3.19 

4.92 

7.05 

9.23 

11.81 

15.73 

25  64 


Subject  to  the  qualifications  described 
earlier,  QIS3  estimated  a  25  percent 
reduction  in  credit  risk-based  capital 
requirements  for  the  other  retail 
category. 

The  Agencies  are  seeking  comment  on  the 
retail  A-IRB  capital  formulas  and  the 
resulting  capital  requirements,  including  the 
specific  issues  mentioned.  Are  there 
particular  retail  product  lines  or  retail 
activities  for  which  the  resulting  A-IRB 
capital  requirements  would  not  be 
appropriate,  either  because  of  a  misalignment 
with  underlying  risks  or  because  of  other 
potential  consequences? 

A-IRB:  Other  Considerations 

As  described  earlier,  the  A-IRB 
capital  requirement  includes 
components  to  cover  both  EL  and  UL. 
Because  banking  organizations  have 
resources  other  than  capital  to  cover  EL, 
the  Agencies  propose  to  recognize 
certain  of  these  measures  as  potential 
offsets  to  the  A-IRB  capital  requirement, 
subject  to  the  limitations  set  forth 
below.  The  use  of  eligible  FMI  for  QREs 
is  one  such  potential  mechanism  that 
has  already  been  discussed. 

Loan  Loss  Reserves 

A  second  important  mechanism 
involves  the  allowance  for  loan  and 
lease  losses  (ALLL),  also  referred  to  as 
general  loan  loss  reserves.  Under  the 
general  risk-based  capital  rules,  an 
amount  of  the  ALLL  is  eligible  for 
inclusion  as  an  element  of  Tier  2 
capital,  up  to  a  limit  equal  to  1.25 
percent  of  gross  risk-weighted  assets. 
Loan  loss  reserves  above  this  limit  are 
deducted  from  risk-weighted  assets,  on 
a  dollar-for-dollar  basis.  The  New 
Accord  proposes  to  retain  the  1.25 
percent  limit  on  the  eligibility  of  loan 
loss  reserves  as  an  element  of  Tier  2 
capital.  However,  the  New  Accord  also 
contains,  and  the  Agencies  are 
proposing  for  comment,  a  feature  that 
would  allow  the  amount  of  the  ALLL 
(net  of  associated  deferred  tax)  above 
this  1.25  percent  limit  to  be  used  to 


offset  the  EL  portion  of  A-IRB  capital 
requirements  in  certain  circumstances. 

The  offset  would  be  limited  to  that 
amount  of  EL  that  exceeds  the  1.25 
percent  limit.  For  example,  if  the  1.25 
percent  limit  equals  $100,  the  ALLL 
equals  $125,  and  the  EL  portion  of  the 
A-IRB  capital  requirempnt  equals  $110, 
then  $10  of  the  capital  requirement  may 
be  directly  offset  ($1 10  -  $100).  The 
additional  amount  of  the  ALLL  not 
included  in  Tier  2  capital  and  not 
included  as  a  direct  offset  against  the  A- 
IRB  capital  requirement  ($125 -$110  = 
$15  in  the  example)  would  continue  to 
be  deducted  from  risk-weighted  assets. 

It  is  important  to  recognize  that  this 
treatment  would  likely  result  in  a 
significantly  more  favorable  treatment  of 
such  excess  ALLL  amounts  than  simply 
deducting  them  from  risk-weighted 
assets.  Under  the  proposal,  banking 
organizations  would  be  allowed  to 
multiply  the  eligible  excess  ALLL  by  a 
factor  of  12.5  because  the  minimum 
total  capital  requirement  is  8  percent  of 
risk-weighted  assets.  In  effect,  this 
treatment  is  12.5  times  more  favorable 
than  the  treatment  contained  in  the 
general  risk-based  capital  rules,  which 
allow  only  a  deduction  against  risk- 
weighted  assets  on  a  dollar-for-dollar 
basis.  In  addition,  it  is  important  to  note 
that  a  dollar-for-dollar  offset  against  the 
A-IRB  capital  requirement  is  also  more 
favorable  than  the  inclusion  of  ALLL 
below  the  1.25  percent  limit  in  Tier  2 
capital,  because  the  latter  has  no  impact 
on  Tier  1  capital  ratios,  while  the  former 
does. 

The  Agencies  recognize  the  existence  of 
various  issues  in  regard  to  the  proposed 
treatment  of  ALLL  amounts  in  excess  of  the 
1.25  percent  limit  and  are  interested  in  views 
on  these  subjects,  as  well  as  related  issues 
concerning  the  incorporation  of  expected 
losses  in  the  A-IRB  framework  and  the 
treatment  of  the  ALLL  generally.  Specifically, 
the  Agencies  invite  comment  on  the  domestic 
competitive  impact  of  the  potential 
difference  in  the  treatment  of  reserves 
described  above. 


Another  issue  the  Agencies  wish  to 
highlight  is  the  inclusion  within  the 
New  Accord  of  the  ability  for  banking 
organizations  to  make  use  of  "general 
specific"  provisions  as  a  direct  offset 
against  EL  capital  requirements.  Such 
provisions  are  not  specific  to  particular 
exposures  but  are  specific  to  particular 
categories  of  exposures  and  are  not 
allowed  as  an  element  of  Tier  2  capital. 
While  several  other  countries  make  use 
of  such  provisions,  the  Agencies  do  not 
believe  existing  elements  of  the  ALLL  in 
the  United  States  qualify  for  such 
treatment. 

The  Agencies  seek  views  on  this  issue, 
including  whether  the  proposed  U.S. 
treatment  has  significant  competitive 
implications.  Feedback  also  is  sought  on 
whether  there  is  an  inconsistency  in  the 
treatment  of  general  specific  provisions  (all 
of  which  may  be  used  as  an  offset  against  the 
EL  portion  of  the  A-IRB  capital  requirement) 
in  comparison  to  the  treatment  of  the  ALLL 
(for  which  only  those  amounts  of  general 
reserves  exceeding  the  1.25  percent  limit  may 
be  used  to  offset  the  EL  capital  charge). 

Charge-Offs 

Another  potential  offset  to  the  EL 
portion  of  the  A-IRB  capital 
requirements  is  the  use  of  partial 
charge-offs,  where  a  portion  of  an 
individual  exposure  is  written  off. 
Given  the  A-IRB  definition  of  default,  a 
partial  charge-off  would  cause  an 
exposure  to  be  classified  as  a  defaulted 
exposure  (that  is,  PD=100%),  in  which 
case  the  A-IRB  capital  formulas  ensure 
that  the  resulting  capital  requirement  on 
the  defaulted  exposure  is  equal  to  EAD 
*  LGD,  where  EAD  is  defined  as  the 
gross  exposure  amoiftit  prior  to  the 
partial  charge-off.  All  of  this  capital 
requirement  can  be  considered  to  be 
covering  EL. 

The  New  Accord  proposes  that  for 
such  partially  charged-off  exposures,  the 
banking  organization  be  allowed  to  use 
the  amount  of  the  partial  charge-off  to 
offset  the  EL  component  of  that  asset's 
capital  charge  on  a  dollar-for-dollar 
basis.  In  addition,  to  the  extent  that  the 
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his  possibility,  the 

that,  for  defaulted 
A-IRB  capital  charge 
i  ny  EL  offsets  for  charge- 
ted  as  the  sum  of  (a)  EAD 
charge-offs  and  (b)  8 
carrying  value  of  the  loan 

exposure  amount 
charge-offs). 

"  off  amounts  in 
:AD  *  LGD  product  would 
to  offset  the  EL  capital 
or  other  exposures.  In 
probosed  A-IRB  capital 

d<  faulted  exposure  adds  a 
defifulted  assets  and  results  in 
8  percent  of  the 
value  of  the  exposure  if 
1  ganization  has  taken  a 
to  or  greater  than  the 
portantly,  this  treatment 
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Reieivables 

describes  the  A-IRB 
tvholesale  and  retail  credit 


exposures  acquired  from  another 
institution  (purchased  receivables).  The 
purchase  of  such  receivables  may 
expose  the  acquiring  banking 
organization  to  potential  losses  from 
two  sources:  credit  losses  attributable  to 
defaults  by  the  underlying  receivables 
obligors,  and  losses  attributable  to 
dilution  of  the  underlying  receivables. ^^ 
The  total  A-IRB  capital  requirement  for 
purchased  receivables  would  be  the  sum 
of  (a)  a  capital  charge  for  credit  risk,  and 
(b)  a  separate  capital  charge  for  dilution 
risk,  when  dilution  is  a  material  factor. 

Capital  Charge  for  Credit  Risk 

The  New  Accord's  proposed 
treatment  of  purchased  loans  would 
treat  a  purchase  discount  as  equivalent 
to  a  partial  charge-off,  and  for  this 
reason  it  could  imply  a  zero  capital 
charge  against  certain  exposures.  In 
general,  a  zero  capital  charge  would 
emerge  whenever  the  difference 
between  a  loan's  face  value  and 
purchase  price  (the  purchase  discount) 
was  greater  than  or  equal  to  its  LGD,  as 
might  be  the  case  with  a  secondary 
market  purchase  of  deeply  distressed 
debt.  Again,  the  Agencies  believe  that  a 
zero  capital  charge  in  such  a 
circumstance  is  unwarranted  because 
the  position  is  not  riskless. 

Tne  Agencies  propose  that  for  a  credit 
exposure  that  is  purchased  or  acquired 
from  another  party,  the  A-IRB  capital 
charge  would  be  calculated  as  if  the 
exposure  were  a  direct  loan  to  the 
underlying  obligor  in  the  amount  of  the 
loan's  carrying  value  to  the  purchasing 
banking  organization  with  other 
attributes  of  the  loan  agreement  (for 
example,  maturity,  collateral, 
covenants)  and,  hence,  LGD,  remaining 
unchanged.  This  treatment  would  apply 
regardless  of  whether  the  carrying  value 
to  the  purchasing  banking  organization 
was  less  than,  equal  to,  or  greater  than 
the  underlying  instrument's  face  value. 
Thus,  if  a  loan  having  a  principal 
amount  equal  to  $100  and  associated  PD 
and  LGD  of  10  percent  and  40  percent 
was  purchased  for  $80,  the  capital 
charge  against  the  purchased  loan 
would  be  calculated  as  if  that  loan  had 
an  EAD  equal  to  $80,  PD  equal  to  10 
percent,  and  LGD  equal  to  40  percent. 

In  general,  the  same  treatment  would 
apply  to  pools  of  purchased  receivables. 


'■^  Dilution  refers  to  the  possibility  that  the 
contractual  amounts  payable  by  the  receivables 
obligors  may  be  reduced  through  future  cash  or 
non-cash  credits  to  the  accounts  of  these  obligors. 
Examples  include  offsets  or  allowances  arising  from 
returns  of  goods  sold,  disputes  regarding  product 
quality,  possible  debts  of  the  originator/seller  to  a 
receivables  obligor,  and  any  payment  or 
promotional  discounts  offered  by  the  originator/ 
seller  (for  example,  a  credit  for  cash  payments 
within  30  days]. 


However,  under  the  conditions  detailed 
below,  an  alternative  top-down 
approach  (similar  to  that  used  for  retedl 
exposures)  may  be  applied  to  pools  of 
purchased  receivables  if  the  purchasing 
banking  organization  can  only  estimate 
inputs  to  the  capital  function  (PD,  LGD, 
EAD,  and  M)  on  a  pool  or  aggregate 
basis. 

Top-Down  Method  for  Pools  of 
Purchased  Receivables 

Under  the  top-down  approach, 
required  capital  would  be  determined 
using  the  appropriate  A-IRB  capital 
formula  (that  is,  for  wholesale 
exposures,  the  wholesale  capital 
function,  and  for  retail  exposures,  the 
appropriate  retail  capital  funqtion)  in 
combination  with  estimates  of  PD,  LGD, 
EAD,  and  M  developed  for  pools  of 
receivables.  In  estimating  the  pool 
parameters,  the  banking  organization 
first  would  determine  EL  for  the 
purchased  receivables  pool,  expressed 
(in  decimal  form)  at  an  annual  rate 
relative  to  the  amount  currently  owed  to 
the  banking  organization  by  the  obligors 
in  the  receivables  pool.  The  estimated 
EL  would  not  take  into  account  any 
assumptions  of  recourse  or  guarantees 
from  the  seller  of  the  receivables  or 
other  parties.  If  the  banking  organization 
can  decompose  EL  into  PD  and  LGD 
components,  then  it  would  do  so  and 
use  those  components  as  inputs  into  the 
capital  function.  If  the  institution 
cannot  decompose  EL,  then  it  would  use 
the  following  split:  PD  would  equal  the 
estimated  EL,  and  LGD  would  be  100 
percent.  Under  the  top-down  approach, 
EAD  would  equal  the  carrying  amount 
of  the  receivables  and  for  wholesale 
exposures,  M  would  equal  the  exposure- 
weighted  average  effective  maturity  of 
the  receivables  in  the  pool.^ ' 

Treatment  of  Undrawn  Receivables 
Purchase  Commitments 

Capital  charges  against  any  undrawn 
portions  of  receivables  purchase 
facilities  ('undrawn  purchase 
commitments')  also  would  be  calculated 
using  the  top-down  methodology.  The 
EL  (and/or  PD  and  LGD)  parameters 
would  be  determined  on  the  basis  of  the 
current  pool  of  eligible  receivables  using 
the  pool-level  estimation  methods 
described  above.  For  undrawn 
commitments  under  revolving  purchase 
facilities,  the  New  Accord  specifies  that 
the  EAD  would  be  set  at  75  percent  of 
the  undrawn  line.  This  treatment 
reflects  a  concern  that  relevant 


^^If  a  banking  organization  can  estimate  the 
exposure- weighted  average  size  of  the  pool  it  also 
would  use  the  firm-size  adjustment  (S)  in  the 
wholesale  framework. 


historical  data  for  estimating  such  EADs 
reliably  is  not  available  at  many  banking 
organizations.  For  other  undrawn 
purchase  commitments,  EAD  would  be 
estimated  by  the  banking  organization 
providing  the  facility  and  would  be 
subject  to  the  same  operational 
standards  that  are  applicable  to 
undrawn  wholesale  credit  lines.  The 
level  of  M  associated  with  undrawn 
purchase  commitments  would  be  the 
average  effective  maturity  of  receivables 
eligible  for  purchase  from  that  seller,  so 
long  as  the  facility  contains  effective 
arrangements  for  protecting  the  banking 
organization  against  an  unanticipated 
deterioration.  In  the  absence  of  such 
protections,  the  M  for  an  undrawn 
commitment  would  be  calculated  as  the 
sum  of  (a)  the  longest-dated  potential 
receivable  under  the  purchase 
agreement,  and  (b)  the  remaining 
maturity  of  the  facility. 

The  Agencies  seek  comment  on  the 
proposed  methods  for  calculating  credit  risk 
capital  charges  for  purchased  receivables. 
Are  the  proposals  reasonable  and 
practicable? 

For  committed  revolving  purchase 
facilities,  is  the  assumption  of  a  fixed  75 
percent  conversion  factor  for  undrawn  lines 
reasonable?  Do  banking  organizations  have 
the  ability  (including  relevant  data)  to 
develop  their  own  estimate  of  EADs  for  such 
facilities?  Should  banking  organizations  be 
permitted  to  employ  their  own  estimated 
EADs,  subject  to  supervisory  approval? 

A  banking  organization  may  only  use 
the  top-down  approach  with  approval  of 
its  primary  Federal  supervisor.  In 
addition,  the  purchased  receivables 
would  have  to  have  been  purchased 
from  unrelated,  third  party  sellers  and 
the  organization  may  not  have 
originated  the  credit  exposures  either 
directly  or  indirectly.  The  receivables 
must  have  been  generated  on  an  arm's 
length  basis  between  the  seller  and  the 
obligor  (intercompany  accounts 
receivable  and  receivables  subject  to 
contra-accounts  between  firms  that  buy 
and  sell  to  each  other  would  not 
qualify).  Also,  tfie  receivables  may  not 
have  a  remaining  maturity  of  greater 
than  one  year,  unless  they  are  fully 
seciu-ed.  "The  Agencies  propose  that  the 
bottom-up  method  would  have  to  be 
used  for  receivables  to  any  single 
obligor,  or  to  any  group  of  related 
obligors,  that  aggregate  to  more  than  $1 
million.  • 

Capital  Charge  for  Dilution  Risk 

When  dilution  is  a  material  risk 
factor,^'*  purchased  receivables  would 
be  subject  to  a  separate  capital  charge 
for  that  risk.  The  dilution  capital  charge 


may  be  calculated  at  the  level  of  each 
individual  receivable  and  then 
aggregated,  or,  for  a  pool  of  receivables, 
at  the  level  of  the  pool  as  a  whole.  The 
capital  charge  for  dilution  risk  would  be 
calculated  using  the  wholesale  A-IRB 
formula  and  the  following  parameters: 
EAD  would  be  equal  to  the  gross 
cunount  of  receivable(s)  balance(s);  LGD 
would  be  100  percent;  M  would  be  the 
(exposure  weighted-average)  effective 
remaining  maturity  of  the  exposure(s); 
and  PD  would  be  the  expected  dilution 
loss  rate,  defined  as  total  expected 
dilution  losses  over  the  remaining  term 
of  the  receivable(s)  divided  by  EAD. 2'"' 
Expected  dilution  losses  would  be 
computed  on  a  stand-alone  basis;  that  is, 
under  the  assumption  of  no  recourse  or 
other  support  from  the  seller  or  third- 
party  guarantors. 

The  following  table  illustrates  the 
dilution  risk  capital  charges  (per  dollar 
of  EAD)  implied  by  this  approach  for  a 
hypothetical  pool  of  purchased 
receivables  having  a  remaining  maturity 
of  one  year  or  less.  As  can  be  seen,  the 
proposal  implies  capital  charges  for 
dilution  risk  that  are  many  multiples  of 
expected  dilution  losses. 

Capital  Requirements 

[In  percentage  points] 


Expected  dilution  loss  rate 

Dilution  risk 
capital  charge 
(per  dollar  of 
EAD,  percent) 

0.05  percent 

2  05 

0.10  percent 

3  42 

0.25  percent 

6  41 

0.50  percent 

9  77 

1.00  percent 

14  03 

2.00  percent 

19  03 

5.00  percent 

10.00  percent 

28.45 
41  24 

The  Agencies  seek  comment  on  the 
proposed  methods  for  calculating  dilution 
risk  capital  requirements.  Does  this 
methodology  produce  capital  charges  for 
dilution  risk  that  seem  reasonable  in  light  of 
available  historical  evidence?  Is  the 
wholesale  A-IRB  capital  formula  appropriate 
for  computing  capital  charges  for  dilution 
risk? 

In  particular,  is  it  reasonable  to  attribute 
the  same  asset  correlations  to  dilution  risk  as 
are  used  in  quantifying  the  credit  risks  of 
wholesale  exposures  within  the  A-IRB 
framework?  Are  there  alternative  method(s) 
for  determining  capital  charges  for  dilution 
risk  that  would  be  superior  to  that  set  forth 
above? 

Minimum  Requirements 

The  Agencies  propose  to  apply 
standards  for  the  estimation  of  risk 


"  If  dilution  risk  is  immaterial  there  would  be  no 
additional  capital  charge. 


^^  If  the  remaining  term  exceeds  one  year,  the 
expected  dilution  loss  rate  would  be  specified  at  an 
annual  rate. 


inputs  and  expected  dilution  losses  and 
for  the  control  and  risk  management 
systems  associated  with  purchased 
receivables  programs  that  are  consistent 
with  the  general  guidance  contained  in 
the  New  Accord.  These  standards  will 
aim  to  ensure  that  risk  input  and 
expected  dilution  loss  estimates  are 
reliable  and  consistent  over  time,  and 
reflect  all  relevant  information  that  is 
available  to  the  acquiring  hanking 
organization.  The  minimum  operational 
requirements  are  intended  to  ensure  that 
the  acquiring  banking  organization  has 
a  valid  legal  claim  to  cash  proceeds 
generated  by  the  receivables  pool,  that 
the  pool  and  cash  proceeds  are  closely 
monitored  and  controlled,  and  that 
systems  are  in  place  to  identify  and 
address  seller,  servicer,  and  other 
potential  risks.  A  more  detailed 
discussion  of  these  requirements  will  be 
provided  when  the  Agencies  release 
draft  examination  guidance  dealing  with 
purchased  receivables  programs. 

The  Agencies  seek  comment  on  the 
appropriate  eligibility  requirements  fof  using 
the  lop-down  method.  Are  the  propo.sed 
eligibilily  requirements,  inc:luding  the  $1 
million  limit  for  any  single  obligor, 
reasonable  and  sufficient? 

The  Agencies  seek  comment  on  the 
appropriate  requirements  for  estimating 
expected  dilution  losses.  Is  the  guidance  set 
forth  in  the  New  Accord  reasonable  and 
sufficient? 

Risk  Mitigation 

For  purposes  of  reducing  the  capital 
charges  for  credit  risk  or  dilution  risk 
with  respect  to  purchased  receivables, 
purchase  discounts,  guarantees,  and 
other  risk  mitigants  may  be  recognized 
through  the  same  framework  used 
elsewhere  in  the  A-IRB  approach. 

Credit  Risk  Mitigation  Techniques 

The  New  Accord  takes  account  of  the 
risk-mitigating  effects  of  both  financial 
and  nonflnancial  collateral,  as  well  as 
guarantees,  including  credit  derivatives. 
For  these  risk  mitigants  to  be  recognized 
for  regulatory  capital  purposes,  the 
banking  organization  must  have  in  place 
operational  procedures  and  risk 
management  processes  that  ensure  that 
all  documentation  used  in 
collateralizing  or  guaranteeing  a 
transaction  is  binding  on  all  parties  and 
legally  enforceable  in  all  relevant 
jurisdictions.  The  banking  organization 
must  have  conducted  sufficient  legal 
review  to  verify  this  conclusion,  must 
have  a  well-founded  legal  basis  for  the 
conclusion,  and  must  reconduct  such  a 
review  as  necessary  to  ensure 
continuing  enforceability. 
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Adjusting  LG  D  for  the  Effects  of 
Collateral 

A  banking  }rganization  would  be  able 
to  take  into  a(  :count  the  risk-mitigating 
effect  of  colla  teraJ  in  its  internal 
estimates  of  I  GD,  provided  the 
organization  las  established  internal 
requirements  for  collateral  management, 
operational  p-ocedures.  legal  certainty, 
and  risk  mam  igement  processes  that 
ensure  that: 

(1)  The  leg.  1  mechanism  under  which 
the  collateral  is  pledged  or  transferred 
ensures  that  trie  banking  organization 
has  the  right  i  o  liquidate  or  take  legal 
possession  of  the  collateral  in  a  timely 
manner  in  th(  event  of  the  default, 
insolvency,  o  ■  bankruptcy  (or  other 
defined  credi  event)  of  the  obligor  and, 
where  applici  ible,  the  custodian  holding 
the  collateral: 
ban  d 


(2)  The 
taken  all  step 
requirements 
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enforceable 


ban  cing  i 
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could  not  be  based  solely  upon  the 
collateral's  estimated  market  value. 

Repo-Style  Transactions  Subject  to 
Master  Netting  Agreements 

Repo-style  transactions  include 
reverse  repurchase  agreements  and 
repurchase  agreements  and  securities 
lending  and  borrowing  transactions, 
including  those  executed  on  an 
indemnified  agency  basis. -f*  Many  of 
these  transactions  are  conducted  under 
a  bilateral  master  netting  agreement  or 
equivalent  arrangement.  The  effects  of 
netting  arrangements  generally  would 
be  recognized  where  the  banking 
organization  takes  into  account  the  risk- 
mitigating  effect  of  collateral  through  an 
adjustment  to  EAD.  To  qualify  for  the 
HAD  adjustment  treatment,  the  repo- 
style  transaction  would  have  to  be 
marked-to-market  daily  and  be  subject 
to  a  daily  margin  maintenance 
requirement.  Further,  the  repo-style 
transaction  would  have  to  be 
documented  under  a  qualifying  master 
netting  agreement  that  would  have  to: 

(1)  Provide  the  non-defaulting  party 
the  right  to  terminate  and  close  out 
promptly  all  transactions  under  the 
agreement  upon  an  event  of  default, 
including  in  the  event  of  insolvency  or 
bankruptcy  of  the  counterpartv: 

(2)  Provide  for  the  netting  of  gains  and 
losses  on  transactions  (including  the 
value  of  any  collateral)  terminated  and 
closed  out  under  the  agreement  so  that 

a  single  net  amount  is  owed  by  one 
party  to  the  other; 

(3)  Allow  for  the  prompt  liquidation 
or  setoff  of  collateral  upon  the 
occurrence  of  an  event  of  default;  and 

(4)  Be,  together  with  the  rights  arising 
from  the  provisions  required  in  (1)  to  (3) 
above,  legally  enforceable  in  each 
relevant  jurisdiction  upon  the 
occurrence  of  an  event  of  default  and 
regardless  of  the  counterparty's 
insolvency  or  bankruptcy. 

Where  a  banking  organization's  repo- 
style  transactions  do  not  meet  these 
requirements,  it  would  not  be  able  to 
use  the  EAD  adjustment  method.  Rather, 
for  each  individual  repo-style 
transaction  it  would  estimate  an  LGD 
that  takes  into  account  the  collateral 
received.  It  would  use  the  notional 
amount  of  the  transaction  for  EAD;  it 
would  not  take  into  account  netting 
effects  for  purposes  of  determining 
either  EAD  or  LGD. 


-•'Some  banking  organizations,  particularly  those 
th.1t  are  custodians,  lend,  as  agent,  their  customers' 
securities  on  a  collateralized  basis.  Typically,  the 
agent  banking  organization  indemnifies  the 
customer  againts  risk  of  loss  in  the  event  the 
borrowing  counterparty  defaults.  Where  such 
indemnites  are  provided,  the  agent  banking 
organization  has  the  same  risks  it  would  have  if  it 
had  entered  into  the  transaction  as  principal. 


The  method  for  determining  EAD  for 
repo-style  transactions,  described 
below,  is  essentially  the  determination 
of  an  unsecured  loan  equivalent 
exposure  amount  to  the  counterparty. 
Thus,  no  collateral  effects  for  these 
transactions  would  be  recognized 
through  LGD;  rather,  the  applicable  LGD 
would  be  the  one  the  banking 
organization  would  estimate  for  an 
unsecured  exposure  to  the  counterparty. 

To  determine  EAD,  the  banking 
organization  would  add  together  its 
current  exposure  to  the  counterparty 
under  the  master  netting  arrangement 
and  a  measure  for  PFE  to  the 
counterparty  under  the  master  netting 
arrangement.  The  current  exposure 
would  be  the  sum  of  the  market  values 
of  all  securities  and  cash  lent,  sold 
subject  to  repurchase,  or  pledged  as 
collateral  to  the  counterparty  under  the 
master  netting  agreement,  less  the  sum 
of  the  market  values  of  all  securities  and 
cash  lent,  sold  subject  to  repurchase,  or 
pledged  as  collateral  by  the 
counterparty.  The  PFE  calculation 
would  be  based  on  the  market  price 
volatilities  of  the  securities  delivered  to, 
and  the  securities  received  from,  the 
counterparty,  as  well  as  any  foreign 
exchange  rate  volatilities  associated 
with  any  cash  or  securities  delivered  or 
received. 

Banking  organizations  would  use  a 
VaR-type  measure  for  determining  PFE 
for  repo-style  transactions  subject  to 
master  netting  agreements.  Banking 
organizations  would  be  required  to  use 
a  99th  percentile,  one-tailed  confidence 
interval  for  a  five-day  holding  period 
using  a  minimum  one-year  historical 
observation  period  of  price  data. 
Banking  organizations  would  have  to 
update  their  data  sets  no  less  frequently 
than  once  every  three  months  and 
reassess  them  whenever  market  prices 
are  subject  to  material  changes.  "The 
illiquidity  of  lower-quality  instruments 
would  have  to  be  taken  into  account 
through  an  upward  adjustment  in  the 
holding  period  where  the  five-day 
holding  period  would  be  inappropriate 
given  the  instrument's  liquidity.  No 
particular  model  would  be  prescribed 
for  the  VaR-based  measure,  but  the 
model  would  have  to  capture  all 
material  risks  for  included  transactions. 

Banking  organizations  using  a  VaR- 
based  approach  to  measuring  PFE 
would  be  permitted  to  take  into  account 
correlations  in  the  price  volatilities 
among  instruments  delivered  to  the 
counterparty,  among  instruments 
received  from  the  counterparty,  as  well 
as  between  the  two  sets  of  instruments. 
The  VaR-based  approach  for  calculating 
PFE  for  repo-style  transactions  would  be 
available  to  all  banking  organizations 


that  received  supervisory  approval  for 
an  internal  market  risk  model  under  the 
market  risk  capital  rules.  Other  banking 
organizations  could  apply  separately  for 
supervisory  approval  to  use  their 
internal  VaR  models  for  calculation  of 
PFE  for  repo-style  transactions. 

A  banking  organization  would  use  the 
following  formula  to  determine  EAD  for 
each  counterparty  with  which  it  has  a 
master  netting  agreement  for  repo-style 
transactions. 

EAD  =  max  {0,  [(X  E  -  IC)  -t-  (VaR 
output  from  internal  market  risk 
model  X  multiplier)]} 
Where: 
E  denotes  the  current  value  of  the 

exposure  (that  is,  all  seciuities  and 
cash  delivered  to  the  counterparty); 
and 
C  denotes  the  cuirrent  value  of  the 
collateral  received  (that  is,  all 
securities  and  cash  received  from 
the  counterparty). 
The  miiltiplier  in  the  above  formula 
would  be  determined  based  on  the 
results  of  the  banking  organization's 
backtesting  of  the  VaR  output.  To 
backtest  the  output,  the  banking 
organization  would  be  required  to 
identify  on  an  annual  basis  twenty 
counterparties  that  include  the  ten 
largest  as  determined  by  the  banking 
organization's  own  exposure 
measurement  approach  and  ten  others 
selected  at  random.  For  each  day  and  for 
each  of  the  twenty  counterparties,  the 
banking  organization  would  compare 
the  previous  day's  VaR  estimate  for  the 
counterparty  portfolio  to  the  change  in 
the  current  exposure  of  the  previous 
day's  portfolio.  This  change  represents 
the  difference  between  the  net  value  of 
the  previous  day's  portfolio  using 
today's  market  prices  and  the  net  value 
of  that  portfolio  using  the  previous  day's 
market  prices.  Where  this  difference 
exceeds  the  previous  day's  VaR 
estimate,  an  exception  would  have 
occurred. 

At  the  end  of  each  quarter,  the 
banking  organization  would  identify  the 
number  of  exceptions  it  has  observed  for 
its  twenty  counterparties  over  the  most 
recent  250  business  days,  that  is,  the 
number  of  exceptions  in  the  most  recent 
5000  observations.  Depending  on  the 
number  of  exceptions,  the  output  of  the 
VaR  model  would  be  scaled  up  using  a 
multiplier  as  provided  in  the  table 
below. 


Zone 

Numt)er  of 
exceptions 

Multiplier 

Green  Zone  ... 
Yellow  Zone  .. 

0-99  

100-119  

120-139  

140-159  

None  (=1) 
2.0 
2.2 
2.4 

Zone 

Number  of 
exceptions 

Multiplier 

Red  Zone  

160-179  

180-199  

200  or  more  .. 

2.6 
2.8 
3.0 

The  Agencies  seek  comments  on  the 
methods  set  forth  above  for  determining 
EAD,  as  well  as  on  the  proposed  backtesting 
regime  and  possible  alternatives  banking 
organizations  might  find  more  consistent 
with  their  internal  risk  management 
processes  for  these  transactions.  The 
Agencies  also  request  comment  on  whether 
banking  organizations  should  be  permitted  to 
use  the  standard  supervisory  haircuts  or  own 
estimates  haircuts  methodologies  that  are 
proposed  in  the  New  Accord. 

Guarantees  and  Credit  Derivatives 

The  Agencies  are  proposing  that 
banking  organizations  reflect  the  credit 
risk  mitigating  effects  of  guarantees  and 
credit  derivatives  through  adjusting  the 
PD  or  the  LGD  estimate  (but  not  both) 
of  the  underlying  obligation  that  is 
protected.  The  banking  organization 
would  be  required  to  assign  the 
borrower  and  guarantor  to  an  internal 
rating  in  accordance  with  the  minimum 
requirements  set  out  for  unguaranteed 
(unhedged)  exposures,  both  prior  to  the 
adjustments  and  on  an  ongoing  basis. 
The  organization  also  would  be  required 
to  monitor  regularly  the  guaremtor's 
condition  and  ability  and  willingness  to 
honor  its  obligation.  For  guarantees  on 
retail  exposures,  these  requirements 
would  also  apply  to  the  assignment  of 
an  exposure  to  a  pool  and  the  estimation 
of  the  PD  of  the  pool. 

For  purposes  of  reflecting  the  effect  of 
guarantees  in  regulatory  capital 
requirements,  the  Agencies  are 
proposing  that  a  banking  organization 
have  clearly  specified  criteria  for 
adjusting  internal  ratings  or  LGD 
estimates — or,  in  the  case  of  retail 
exposures,  for  allocating  exposures  to 
pools  to  reflect  use  of  guarantees  and 
credit  derivatives — that  take  account  of 
all  relevant  information.  The  adjustment 
criteria  would  have  to  require  a  banking 
organization  to  (i)  meet  all  minimimi 
requirements  for  an  unhedged  exposure 
when  assigning  borrower  or  facility 
ratings  to  guaranteed/hedged  exposures; 
(ii)  be  plausible  and  intuitive;  (iii) 
consider  the  guarantor's  ability  and 
willingness  to  perform  under  the 
guarantee;  (iv)  consider  the  extent  to 
which  the  guarantor's  ability  and 
willingness  to  perform  and  the 
borrower's  ability  to  repay  may  be 
correlated  (that  is,  the  degree  of  wTong- 
way  risk);  and  (v)  consider  the  payout 
structure  of  the  credit  protection  and 
conservatively  assess  its  effect  on  the 
level  and  timing  of  recoveries.  The 


banking  organization  also  would  be 
required  to  consider  any  residual  risk  to 
the  borrower  that  may  remain — for 
example,  a  currency  mismatch  between 
the  credit  protection  and  the  imderlying 
exposure. 

Banking  organizations  would  be 
required  to  make  adjustments  to  alter 
PD  or  LGD  estimates  in  a  consistent  way 
for  a  given  type  of  guarantee  or  credit 
derivative.  In  all  cases,  the  adjusted  risk 
weight  for' the  hedged  obligation  could 
not  be  less  than  the  risk  weight 
associated  with  a  comparable  direct 
exposure  on  the  protection  provider.  As 
a  practical  matter,  this  guarantor  risk 
weight  floor  on  the  risk  weight  of  the 
hedged  obligation  would  require  a 
banking  organization  first  to  determine 
the  risk  weight  on  the  hedged  obligsrfion. 
using  the  adjustment  it  has  made  to  the 
PD  or  LGD  estimate  to  reflect  the  hedge. 
The  banking  organization  would  then 
compare  that  risk  weight  to  the  risk 
weight  assigned  to  a  direct  obligation  of 
the  guarantor.  The  higher  of  the  two  risk 
weights  would  then  be  used  to 
determine  the  risk-weighted  asset 
amount  of  the  hedged  obligation. 

Notwithstanding  the  guarantor  risk 
weight  floor,  the  proposed  approach 
gives  institutions  a  great  deal  of 
flexibility  in  their  methodology  for 
recognizing  the  risk-reducing  effects  of 
guarantees  and  credit  derivatives.  At  the 
same  time,  the  approach  does  not 
differentiate  between  various  types  of 
guarantee  structures,  which  may  have 
widely  varying  characteristics,  that  a 
banking  organization  may  use.  For 
example,  a  company  to  company 
guarantee,  such  as  a  company's 
guarantee  of  an  affiliate  or  a  supplier,  is 
fundamentally  different  from  a 
guarantee  obtained  from  an  unrelated 
third  party  that  is  in  the  business  of 
extending  financial  guarante&s. 
Examples  of  the  latter  type  of  guarantee 
include  standby  letters  of  credit, 
financial  guarantee  insurance,  and 
credit  derivatives.  These  products  tend 
to  be  standardized  across  institutions 
and,  thus,  arguably  «hould  be 
recognized  for  capital  purposes  in  a 
consistent  fashion  across  institutions. 
The  problem  of  inconsistent  treatment 
could  be  exacerbated  in  the  case  of 
protection  in  the  form  of  credit 
derivatives,  which  are  tradable  and 
which  further  can  be  distinguished  by 
their  characteristic  of  allowing  a 
banking  organization  to  have  a  recovery 
claim  on  two  parties,  the  obligor  and  the 
derivative  counterparty,  rather  than  just 
one. 

Industry  comment  is  sought  on  whether  a 
more  uniform  method  of  adjusting  PD  or  LGD 
estimates  should  be  adopted  for  various  types 
of  guarantees  to  minimize  inconsistencies' in 
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capital  purposes:  (1)  Be  required  to 
represent  a  direct  claim  on  the 
protection  provider;  (2)  explicitly 
reference  specific  exposures  or  classes 
thereof;  (3)  be  evidenced  in  writing 
through  a  contract  that  is  irrevocable  by 
the  guarantor;  (4)  not  have  a  clause  that 
would  (i)  allow  the  protection  provider 
unilaterally  to  cancel  the  credit 
protection  (other  than  in  the  event  of 
nonpayment  or  other  default  by  the 
protection  buying  banking  organization) 
or  (ii)  increase  the  effective  cost  of 
credit  protection  as  the  credit  quality  of 
the  underlying  obligor  deteriorates;  (5) 
be  in  force  until  the  underlying 
obligation  is  satisfied  in  full  (to  the 
amount  and  tenor  of  the  guarantee);  and 
(6)  be  legally  enforceable  against  the 
guarantor  in  a  jurisdiction  where  the 
guarantor  has  assets  to  attach  and 
enforce  a  judgment. 

The  Agencies  view  the  risk  mitigating 
benefits  of  conditional  guarantees — that 
is,  guarantees  that  prescribe  certain 
conditions  under  which  the  guarantor 
would  not  be  obliged  to  perform — as 
particularly  difficult  to  quantify.  The 
Agencies  are  proposing  that  as  a  general 
matter  such  guarantees  would  not  be 
recognized  under  the  A-IRB  approach. 
In  certain  circumstances,  however, 
conditional  guarantees  could  be 
recognized  where  the  banking 
organization  can  demonstrate  that  its 
assignment  criteria  fully  reflect  the 
reduction  in  credit  risk  mitigation 
arising  from  the  conditionality  and  that 
the  guarantee  provides  a  meaningful 
degree  of  credit  protection. 

Additional  Requirements  for 
Recognized  Credit  Derivatives 

The  Agencies  are  proposing  that 
credit  derivatives,  whether  in  the  form 
of  credit  default  swaps  or  total  return 
swaps,  recognized  for  A-IRB  risk-based 
capital  purposes  meet  additional 
criteria.  The  credit  events  specified  by 
the  contracting  parties  would  be 
required  to  include  at  a  minimum:  (i) 
Failure  to  pay  amounts  due  under  the 
terms  of  the  underlying  obligation;  (ii) 
bankruptcy,  insolvency,  or  inability  of 
the  obligor  to  pay  its  debt;  and  (iii) 
restructuring  of  the  underlying 
obligation  that  involves  forgiveness  or 
postponement  of  principal,  interest,  or 
fees  that  results  in  a  credit  loss. 

With  regard  to  restructuring  events, 
the  Agencies  note  that  the  New  Accord 
suggests  that  a  banking  organization 
may  not  need  to  include  restructuring 
credit  events  when  it  has  complete 
control  over  the  decision  of  whether  or 
not  there  will  bea  restructuring  of  the 
underlying  obligation.  This  would 
occur,  for  example,  where  the  hedged 
obligation  requires  unanimous  consent 


of  the  creditors  for  a  restructuring.  The 
Agencies  have  concerns  that  this 
approach  could  have  the  incidental 
effect  of  dictating  terms  in  underlying 
obligations  in  ways  that  ovpr  time  could 
diverge  from  creditors'  business  needs. 
The  Agencies  also  question  whether 
such  clauses  actually  eliminate 
restructuring  risk  on  the  underlying 
obligation,  particularly  as  many  credit 
derivatives  hedge  only  a  small  portion 
of  a  banking  organization's  exposure  to 
the  underlying  obligation. 

The  Agencies  invite  comment  on  this 
issue,  as  well  as  consideration  of  an 
alternative  approach  whereby  the  notional 
amount  of  a  credit  derivative  that  does  not 
include  restructuring  as  a  credit  event  would 
be  discounted.  Comment  is  sought  on  the 
appropriate  level  of  discount  and  whether 
the  level  of  discount  should  varj-  on  the  basis 
of,  for  example,  whether  the  underlying 
obligor  has  publicly  outstanding  rated  debt  or 
whether  the  underlying  obligor  is  an  entity 
whose  obligations  have  a  relatively  high 
likelihood  of  restructuring  relative  to  default 
(for  example,  a  sovereign  or  PSE).  Another 
alternative  that  commenters  may  wish  to 
discuss  is  elimination  of  the  restructuring 
requirement  for  credit  derivatives  with  a 
maturity  that  is  considerably  longer — for 
example,  two  years — than  that  of  the  hedged 
obligation. 

Consistent  with  the  New  Accord,  the 
Agencies  are  proposing  not  to  recognize 
credit  protection  from  total  return  swaps 
where  the  hedging  banking  organization 
records  net  payments  received  on  the 
swap  as  net  income,  but  does  not  record 
offsetting  deterioration  in  the  value  of 
the  hedged  obligation  either  through 
reduction  in  fair  value  or  by  an  addition 
to  reserves.  The  Agencies  are 
considering  imposing  similar  non- 
recognition  on  credit  default  swaps 
where  mark-to-market  gains  in  value  are 
recognized  in  income  and,  thus,  in  Tier 
1  capital,  but  no  offsetting  deterioration 
in  the  hedged  obligation  is  recorded. 
(This  situation  generally  would  not  arise 
where  both  the  hedged  obligation  and 
the  credit  default  swap  are  recorded  in 
the  banking  book  because  under  GAAP 
increases  in  the  swap's  value  are 
recorded  in  the  Other  Comprehensive 
Income  account,  which  is  not  included 
in  regulatory  capital.) 

Comment  is  sought  on  this  matter,  as  well 
as  on  the  possible  alternative  treatment  of 
recognizing  the  hedge  in  these  two  cases  for 
regulatory  capital  purposes  but  requiring  that 
mark-to-market  gains  on  the  credit  derivative 
that  have  been  taken  into  income  be 
deducted  from  Tier  1  capital. 

Mismatches  in  Credit  Derivatives 
Between  Reference  and  Underlying 
Obligations 

The  Agencies  are  proposing  to 
recognize  credit  derivative  hedges  for 


A-IRB  capital  purposes  only  where  the 
reference  obligation  on  which  the 
protection  is  based  is  the  same  as  the 
underlying  obligation  except  where:  (1) 
the  reference  obligation  raiiks  pari 
passu  with  or  is  more  junior  than  the 
underlying  obligation,  and  (2)  the 
underlying  obligation  and  reference 
obligation  share  the  same  obligor  and 
legally  enforceable  cross-default  or 
cross-acceleration  clauses  are  in  place. 

Treatment  of  Maturity  Mismatch 

The  Agencies  are  proposing  to 
recognize  on  a  discounted  basis 
guarantees  and  credit  derivatives  that 
have  a  shorter  maturity  than  the  hedged 
obligation.  A  guareuitee  or  credit 
derivative  with  less  than  one-year 
remaining  maturity  that  does  not  have  a 
matching  maturity  to  the  underlying 
obligation,  however,  would  not  be 
recognized.  The  formula  for  discounting 
the  amount  of  a  maturity-mismatched 
hedge  that  is  recognized  is  proposed  as 
follows: 
Pa  =  P  *  t/T 
Where: 
Pa  denotes  the  value  of  the  credit 

protection  adjusted  for  maturity 

mismatch; 
P  denotes  the  amount  of  the  credit 

protection; 
t  denotes  the  lesser  of  T  and  the 

remaining  maturity  of  the  hedge 

arrangement,  expressed  in  years; 

and 
T  denotes  the  lesser  of  five  and  the 

remaining  maturity  of  the 

underlying  obligation,  expressed  in 

years. 

The  Agencies  have  concerns  that  the 
proposed  formulation  does  not  appropriately 
reflect  distinctions  between  bullet  and 
amortizing  underlying  obligations.  Comment 
is  sought  on  the  best  way  of  making  such  a 
distinction,  as  well  as  more  generally  on 
alternative  methods  for  dealing  with  the 
reduced  credit  risk  coverage  that  results  from 
a  maturity  mismatch. 

Treatment  of  Counterparty  Risk  for 
Credit  Derivative  Contracts 

The  Agencies  are  proposing  that  the 
EAD  for  derivative  contracts  included  in 
either  the  banking  book  or  trading  book 
be  determined  in  accordance  with  the 
rules  for  calculating  the  credit 
equivalent  amount  for  such  contracts  set 
forth  under  the  general  risk-based 
capital  rules.  The  Agencies  are 
proposing  to  include  in  the  types  of 
derivative  contracts  covered  under  these 
mles  credit  derivative  contracts 
recorded  in  the  trading  book. 
Accordingly,  where  a  banking 
organization  buys  or  sells  a  credit 
derivative  through  its  trading  book,  a 
counterparty  credit  risk  capital  charge 


would  be  imposed  based  on  the 
replacement  cost  plus  the  following 
add-on  factors  for  PEE: 


Total  retum  or 

credit  default 

swap 

Protection 

buyer 
(percent) 

Protection 

seller 
(percent) 

Qualifying  Ref- 
erence 
Obligation* 

Non-Qualifying 
Reference 
Obligation* 

5 
10 

**5 
"10 

'The  definition  of  qualifying  would  be  the 
same  as  for  the  "qualifying"  category  for  the 
treatment  of  specific  risk  for  covered  debt  po- 
sitwns  under  the  market  risk  capital  njles. 

**The  protection  seller  of  a  credit  default 
swap  would  only  be  subject  to  the  add-on  fac- 
tor where  the  contract  is  subject  to  close-out 
upon  the  insolvency  of  the  protection  buyer 
while  the  underlying  obligor  is  still  solvent. 

The  Agencies  also  are  considering 
applying  a  counterparty  credit  risk 
charge  on  all  credit  derivatives  that  are 
marked-to-market,  including  those 
recorded  in  the  banking  book.  Such  a 
treatment  would  promote  consistency 
with  other  OTC  derivatives,  which  are 
assessed  the  same  counterparty  credit 
risk  charge  regardless  of  where  they  are 
booked. 

Further,  the  Agencies  note  that,  if 
credit  derivatives  booked  in  the  banking 
book  are  not  assessed  a  counterparty 
credit  risk  charge,  banking  organizations 
would  be  required  to  exclude  these 
derivatives  from  the  net  current 
exposure  of  their  other  derivative 
exposures  to  a  counterparty  for 
purposes  of  determining  regulatory 
capital  requirements.  On  balance,  the 
Agencies  believe  a  better  approach 
would  be  to  align  the  net  derivative 
exposure  used  for  capital  purposes  with 
that  used  for  internal  risk  management 
purposes  to  manage  counterparty  risk 
exposure  and  coUateralization  thereof. 
This  approach  would  suggest  imposing 
a  counterparty  risk  charge  on  all  credit 
derivative  exposures  that  are  marked  to 
market,  regardless  of  where  they  are 
booked. 

The  Agencies  are  seeking  industry  views 
on  the  PFE  add-ons  proposed  above  and  their 
applicability.  Comment  is  also  sought  on 
whether  different  add-ons  should  apply  for 
different  remaining  maturity  buckets  for 
credit  derivatives  and,  if  so,  views  on  the 
appropriate  percentage  amounts  for  the  add- 
ons in  each  bucket. 

Equity  Exposures 

Banking  organizations  using  the  A- 
ERB  approach  for  any  credit  exposure 
would  be  required  to  use  an  internal 
models  market-based  approach  to 
calculate  regulatory  capital  charges  for 
equity  exposures.  Minimum 
quantitative  and  qualitative 


requirements  for  using  an  internal 
model  would  have  to  be  met  on  an 
ongoing  basis.  An  advanced  approach 
banking  organization  that  is 
transitioning  into  an  internal  models 
approach  to  equity  exposures  or  that 
fails  to  demonstrate  compliance  with 
the  minimum  operational  requirements 
for  using  an  internal  models  approach  to 
equity  exposures  would  be  required  to 
develop  a  plan  for  compliance,  obtain 
approval  of  the  plan  from  its  primary 
Federal  supervisor,  and  implement  the 
plan  in  a  timely  fashion.  In  addition,  a 
banking  organization's  primary  Federal 
supervisor  would  have  the  authority  to 
impose  additional  operational 
requirements  on  a  case-by-case  basis. 
Until  it  is  fully  compliant  with  all 
applicable  requirements,  the  banking 
organization  would  apply  a  minimum 
300  percent  risk  weight  to  all  publicly 
traded  equity  investments  (that  is, 
equity  investments  that  are  traded  on  a 
nationally  recognized  securities 
exchange)  and  a  minimum  400  percent 
risk  weight  to  all  other  equity 
investments. 

Positions  Covered 

All  equity  exposures  held  in  the 
banking  book,  along  with  any  equity 
exposures  in  the  trading  book  that  are 
not  currently  subject  to  a  market  risk 
capital  charge,  would  be  subject  to  the 
A-IRB  approach  for  equity  exposures.  In 
general,  equity  exposures  are 
distinguished  from  other  types  of 
exposures  based  on  the  economic 
substance  of  the  exposure.  Equity 
exposures  would  include  both  direct 
and  indirect  ovraership  interests, 
whether  voting  or  non-voting,  in  the 
assets  or  income  of  a  commercial 
enterprise  or  financial  institution  that 
are  not  consolidated  or  deducted  for 
regulatory  capital  purposes.  Holdings  in 
funds  containing  both  equity 
investments  and  non-equity  investments 
would  be  treated  either  as  a  single 
investment  based  on  the  majority  of  the 
fund's  holdings  or,  where  possible,  as 
separate  and  distinct  investments  in  the 
fund's  component  holdings  based  on  a 
"look-through  approach"  (that  is,  based 
on  the  individual  component  holdings). 

An  instrument  generally  would  be 
considered  to  be  an  equity  exposure  if 
it  (1)  would  qualify  as  Tier  1  capital 
under  the  general  risk-based  capital 
rules  if  issued  by  a  banking 
organization;  (2)  is  irredeemable  in  the 
sense  that  the  return  of  invested  funds 
can  be  achieved  only  by  the  sale  of  the 
investment  or  sale  of  the  rights  to  the 
investment  or  in  the  event  of  the 
liquidation  of  the  issuer;  (3)  conveys  a 
residual  claim  on  the  assets  or  income 
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ions  and  other  securities, 
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orgai  lization" 
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some 


recharacterize  debt  holdings  as  equity 
exposures  or  equity  holdings  as  debt  or 
securitization  exposures  for  regulatory 
capital  purposes. 

The  Agencies  encourage  comment  on 
whether  the  definition  of  an  equity  exposure 
is  sufficiently  clear  to  allow  banking 
organizations  to  make  an  appropriate 
determination  as  to  the  characterization  of 
their  assets. 

Materiality 

As  noted  above,  a  banking 
organization  that  is  required  or  elects  to 
use  the  A-IRB  approach  for  any  credit 
portfolio  would  also  generally  ba 
required  to  use  the  A-IRB  approach  for 
its  equity  exposures.  However,  if  the 
aggregate  equity  holdings  of  a  banking 
organization  are  not  material  in  amount, 
the  organization  would  not  be  required 
to  use  the  A-IRB  approach  to  equity 
exposures.  For  this  purpose,  a  banking 
organization's  equity  exposures 
generally  would  be  considered  material 
if  their  aggregate  carrying  value, 
including  holdings  subject  to  exclusions 
and  transitional  provisions  (as  described 
below),  exceeds  10  percent  of  the 
organization's  Tier  1  and  Tier  2  capital 
on  average  during  the  prior  calendar 
year.  To  address  concentration 
concerns,  however,  the  materiality 
threshold  would  be  lowered  to  5  percent 
of  the  banking  organization's  Tier  1  and 
Tier  2  capital  if  the  organization's  equity 
portfolio  consists  of  less  than  ten 
individual  holdings.  Banking 
organizations  would  risk  weight  at  100 
percent  equity  exposures  exempted 
from  the  A-IRB  equity  treatment  under 
a  materiality  threshold. 

Comment  is  sought  on  whether  the 
materiahty  thresholds  set  forth  above  are 
appropriate.  Exclusions  from  the  A-IRB 
Equity  Capital  Charge 

Zero  and  Low  Risk  Weight  Investments 

The  New  Accord  provides  that 
national  supervisors  may  exclude  from 
the  A-IRB  capital  charge  those  equity 
exposures  to  entities  whose  debt 
obligations  qualify  for  a  zero  risk  weight 
under  the  New  Accord's  standardized 
approach  for  credit  risk.  Entities  whose 
debt  obligations  qualify  for  a  zero  risk 
weight  generally  include  (i)  sovereigns 
rated  AAA  to  AA-;  (ii)  the  BIS;  (iii)  the 
IMF;  (iv)  the  European  Central  Bank;  (v) 
the  European  Community;  and  (vi)  high- 
quality  multilateral  development  banks 
(MDBs)  with  strong  shareholder 
support.27  The  Agencies  intend  to 


^' These  are.  at  present,  the  World  Bank  group 
comprised  of  the  International  Bank  for 
Reconstruction  and  Development  and  the 
International  Finance  Corporation,  the  Asian 
Development  Bank,  the  African  Development  Bank, 
the  European  Bank  for  Reconstruction  and 


exclude  from  the  A-IRB  equity  capital 
charge  equity  investments  in  these 
entities.  Instead,  these  investments 
would  be  risk  weighted  at  zero  percent 
under  the  A-IRB  approach. 

In  addition,  the  Agencies  are 
proposing  to  exempt  from  the  A-IRB 
equity  capital  charge  investments  in 
non-centred  government  public-sector 
entities  (PSEs)  that  are  not  traded 
publicly  and  generally  are  held  as  a 
condition  of  membership.  Examples  of 
such  holdings  include  stock  of  a  Federal 
Home  Loan  Bank  or  a  Federal  Reserve 
Bank.  These  investments  would  be  risk- 
weighted  as  they  would  be  under  the 
general  risk-based  capital  rules — 20 
percent  or  zero  percent,  respectively,  in 
the  examples. 

Comment  is  sought  on  whether  other  types 
of  equity  investments  in  PSEs  should  be 
exempted  from  the  A-IRB  capital  charge  on 
equity  exposures,  and  if  so,  the  appropriate 
criteria  for  determining  which  PSEs  should 
be  exempted. 

Legislated  Program  Equity  Exposures 

Under  the  New  Accord,  national 
supervisors  may  exclude  from  the  A- 
IRB  capital  charge  on  equity  exposures 
certain  equity  exposures  made  under 
legislated  programs  that  involve 
government  oversight  and  restrictions 
on  the  types  or  amounts  of  investments 
that  may  be  made  (legislated  program 
equity  exposures).  Under  the  New 
Accord,  a  banking  organization  would 
be  able  to  exclude  from  the  A-IRB 
capital  charge  on  equity  exposures 
legislated  program  equity  exposures  in 
an  amount  up  to  10  percent  oTthe 
banking  organization's  Tier  1  plus  Tier 
2  capital. 

The  Agencies  propose  that  equity 
investments  by  a  banking  organization 
in  a  small  business  investment  company 
(SBIC)  under  section  302(b)  of  the  Small 
Business  Investment  Act  of  1958  would 
be  legislated  program  equity  exposures 
eligible  for  the  exclusion  from  the  A- 
IRB  equity  capital  charge  in  an  amount 
up  to  10  percent  of  the  banking 
organization's  Tier  1  plus  Tier  2  capital. 
A  banking  organization  would  be 
required  to  risk  weight  at  100  percent 
any  amounts  of  legislated  program 
equity  exposures  that  qualify  for  this 
exclusion  from  the  A-IRB  equity  capital 
charge. 

The  Agencies  seek  comment  on  what 
conditions  might  be  appropriate  for  this 
partial  exclusion  from  the  A-IRB  equity 
capital  charge.  Such  conditions  could 
include  limitations  on  the  size  and  types  of 


Development,  the  Inter-American  Development 
Bank,  the  European  Investment  Bank,  the  Islamic 
Development  Ban'/,  the  Nordic  Investment  Bank, 
the  Caribbean  Development  Bank,  and  the  Council 
of  Europe  Development  Bank. 


businesses  in  which  the  banking  organization 
invests,  geographical  limitations,  or 
limitations  on  the  size  of  individual 
investments. 

U.S.  banking  organizations  also  make 
investments  in  community  development 
corporations  (CDCs)  or  community  and 
economic  development  entities  (CEDEs) 
that  promote  the  public  welfare.  These 
investments  receive  favorable  tax 
treatment  and  investment  subsidies  that 
make  their  risk  and  return 
characteristics  markedly  different  (and 
more  favorable  to  investors)  than  equity 
investments  in  general.  Recognizing  this 
more  favorable  risk-retvim  structure  and 
the  importance  of  these  investments  to 
promoting  important  public  welfare 
goals,  the  Agencies  are  proposing  the 
exclusion  of  all  such  investments  from 
the  A-IRB  equity  capital  charge.  Unlike 
the  exclusion  for  SBIC  exposures,  the 
exclusion  of  CDC  and  CEDE  investments 
would  not  be  subject  to  a  percentage  of 
capital  limit.  All  CDC  and  CEDE  equity 
exposures  would  receive  a  100  percent 
risk  weight. 

The  Agencies  seek  comment  on  whether 
any  conditions  relating  to  the  exclusion  of 
CDC/CEDE  investments  from  the  A-IRB 
equity  capital  charge  would  be  appropriate. 
These  conditions  could  serve  to  limit  the 
exclusion  to  investments  in  such  entities  that 
meet  specific  public  welfare  goals  or  to  limit 
the  amount  of  such  investments  that  would 
qualify  for  the  exclusion  from  the  A-IRB 
equity  capital  charge.  The  Agencies  also  seek 
comment  on  whether  any  other  classes  of 
legislated  program  equity  exposures  should 
be  excluded  from  the  A-IRB  equity  capital 
charge. 

Grandfathered  Investments 

Equity  exposures  held  as  of  the  date 
of  adoption  of  the  final  A-IRB  capital 
rule  governing  equity  exposures  would 
be  exempt  from  the  A-IRB  equity 
capital  charge  for  a  period  of  ten  years 
from  that  date.  A  banking  organization 
would  be  required  to  risk  weight  these 
holdings  during  the  ten-year  period  at 
100  percent.  The  investments  that 
would  be  considered  grandfathered 
would  be  equal  to  the  number  of  shares 
held  as  of  the  date  of  the  final  rule,  plus 
any  shares  that  the  holder  acquires 
directly  as  a  result  of  owning  those 
shares,  provided  that  any  additional 
shares  do  not  increase  the  holder's 
proportional  ownership  share  in  the 
company. 

For  example,  if  a  banking  organization 
owned  100  shares  of  a  company  on  the 
dgte  of  adoption  of  the  final  rule,  and 
the  issuer  thereafter  declared  a  pro  rata 
stock  dividend  of  5  percent,  the  entire 
post-dividend  holdings  of  105  shares 
would  be  exempt  from  the  A-IRB  equity 
capital  charge  for  a  period  of  ten  years 
from  the  date  of  the  adoption  of  the  final 


rule.  However,  if  additional  shares  are 
acquired  such  that  the  holder's 
proportional  share  of  ownership 
increases,  the  additional  shares  would 
not  be  grandfathered.  Thus,  if  a  banking 
organization  owned  100  shares  of  a 
company  on  the  date  of  adoption  of  the 
final  rule  and  subsequently  acquired  an 
additional  50  shares,  the  original  100 
shares  would  be  exempt  from  the  A-IRB 
equity  capital  charge  for  the  ten-year 
period  from  the  date  of  adoption  of  the 
final  rule,  but  the  additionaJ  50  shares 
would  be  immediately  subject  to  the  A- 
IRB  equity  capital  charge. 

Description  of  Quantitative  Principles 

The  primary  focus  of  the  A-IRB 
approach  to  equity  exposures  is  to 
assess  capital  based  on  an  internal 
estimate  of  loss  under  extreme  market 
conditions  on  an  institution's  portfolio 
of  equity  holdings  or,  in  simpler  forms,   ' 
its  individual  equity  investments.  The 
methodology  or  methodologies  used  to 
compute  the  banking  organization's 
estimated  loss  should  be  those  used  by 
the  institution  for  internal  risk 
management  purposes.  The  model 
should  be  fully  integrated  into  the 
banking  organization's  risk  management 
infrastructiu'e. 

A  banking  organization's  use  of 
internal  models  would  be  subject  to 
supervisory  approval  and  ongoing 
review  by  the  institution's  primary 
Federal  supervisor.  Given  the  unique 
nature  of  equity  portfolios  and 
differences  in  modeling  techniques,  the 
supervisory  model  review  process 
would  be.  in  many  respects,  institution- 
specific.  The  sophistication  and  nature 
of  the  modeling  technique  used  for  a 
particular  type  of  equity  exposure 
should  correspond  to  the  banking 
organization's  exposure,  concentration 
in  individual  equity  issues  of  that  type, 
and  the  particular  risk  of  the  holding 
(including  any  optionality).  Institutions 
would  have  to  use  an  internal  model 
that  is  appropriate  for  the  risk 
characteristics  and  complexity  of  thefr 
equity  portfolios.  The  model  would 
have  to  be  able  to  capture  adequately  all 
of  the  material  risks  embodied  in  equity 
returns,  including  both  general  market 
risk  and  idiosyncratic  (that  is,  specific) 
risk  of  the  institution's  equity  portfolio. 

In  thefr  evaluations  of  institutions' 
internal  models,  the  Agencies  would 
consider,  among  other  factors,  (a)  the 
nature  of  equity  holdings,  including  the 
number  and  types  of  equities  (for 
example,  public,  private,  long,  short); 
(b)  the  risk  characteristics  and  makeup 
of  institutions'  equity  portfolio 
holdings,  including  the  extent  to  which 
publicly  available  price  information  is 
obtainable  on  the  exposures;  and  (c)  the 


level  and  degree  of  concentration. 
Institutions  with  equity  portfolios 
containing  holdings  with  values  that  are 
highly  nonlinear  in  nature  (for  example, 
equity  derivatives  or  convertibles) 
would  have  to  employ  an  internal 
model  designed  to  appropriately  capture 
the  risks  associated  with  these 
instruments. 

The  Agencies  recognize  that  the  type 
and  sophistication  of  internal  modeling 
systems  will  vary  across  institutions  due 
to  differences  in  the  nature  and 
complexity  of  business  lines  in  general 
and  equity  exposures  in  particular. 
Although  the  Agencies  intend  to  use  a 
VaR  methodology  as  a  benchmark  for 
the  internal  model  approach,  the 
Agencies  recognize  that  some 
institutions  employ  models  for  internal 
risk  management  and  capital  allocation 
purposes  that,  given  the  nature  of  their 
equity  holdings,  can  be  more  risk- 
sensitive  than  some  VaR  models.  For 
example,  some  institutions  employ 
rigorous  historical  scenario  analysis  and 
other  techniques  in  assessing  the  risk  of 
their  equity  portfolios.  It  is  not  the 
Agencies'  intention  to  dictate  the  form 
or  operational  details  of  banking 
organizations'  risk  measurement  and 
management  practices  for  their  equity 
exposures.  Accordingly,  the  Agencies 
do  not  expect  to  prescribe  any  particular 
type  of  model  for  computing  A-IRB 
capital  charges  for  equity  exposures. 

For  purposes  of  evaluating  the  A-IRB 
equity  capital  charges  produced  by  a 
banking  organization's  selected 
methodology,  the  Agencies  would 
expect  to  use  as  a  benchmark  a  VaR 
methodology  using  a  99.0  percent  (one- 
tailed)  confidence  level  of  estimated 
maximum  loss  over  a  quarterly  time 
horizon  using  a  long-term  sample 
period.  Moreover,  A-IRB  equity  capital 
charges  would  have  to  produce  risk 
weights  for  equity  exposures  that  are  at 
least  equal  to  a  200  percent  risk  weight 
for  publicly  traded  equity  exposures, 
and  a  300  percent  risk  weight  for  all 
other  equity  exposures. 

VaR-based  internal  models  must  use  a 
historical  observation  period  that 
includes  a  sufficient  amount  of  data 
points  to  ensure  statistically  reliable  and 
robust  loss  estimates  relevant  to  the 
long-term  risk  profile  of  the  institution's 
specific  holdings.  The  data  used  to 
represent  return  distributions  should 
reflect  the  longest  sample  period  for 
which  data  are  available  and  should 
meaningfully  represent  the  risk  profile 
of  the  banking  organization's  specific 
equity  holdings.  The  data  sample 
should  be  long-term  in  nature  and.  at  a 
minimum,  should  encompass  at  least 
one  complete  equity  market  cycle 
relevant  to  the  institution's  holdings, 
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equivalent  assets,  a  banking 
organization  would  multiply  the  capital 
charge  by  a  factor  of  12.5. 

Consistent  with  the  general  risk-based 
capital  rules,  45  percent  of  the  positive 
change  in  value  held  in  the  tax-adjusted 
separate  component  of  equity — that  is, 
45  percent  of  revaluation  gains  on 
available-for-sale  (AFS)  equity 
securities — would  be  includable  in  Tier 
2  capital  under  the  A-IRB  framework. 

Comment  is  specifically  sought  on  whether 
the  measure  of  an  equity  exposure  under  AFS 
accounting  continues  to  be  appropriate  or 
whether  a  different  rule  for  the  inclusion  of 
revaluation  gains  should  be  proposed. 

C.  Supervisory  Assessment  of  A-IRB 
Framework 

A  banking  organization  would  have  to 
satisfy  all  the  A-IRB  infrastructure 
requirements  and  supervisory  standards 
before  it  would  be  able  to  use  the  A-IRB 
approach  for  calculating  capital 
requirements  for  credit  risk.  This 
section  describes  key  elements  of  the 
framework  on  which  the  Agencies 
propose  to  base  the  A-IRB  qualifying 
requirements  for  U.S.  banking 
organizations.  The  Agencies  intend  to 
provide  more  detailed  implementation 
guidance  in  regard  to  these  issues  for 
wholesale  and  retail  exposures,  as  well 
as  for  equity  and  seciuitization 
exposures.  As  noted  earlier,  draft 
guidance  for  corporate  exposures  that 
identifies  associated  supervisory 
standards  was  published  elsewhere  in 
today's  Federal  Register. 

Overview  of  Supervisory  Framework 

Many  of  the  supervisory  standards  are 
focused  on  requirements  for  a  banking 
organization's  internal  risk  rating 
system.  Emphasis  is  placed  on  a 
banking  organization's  ability  to  rank 
order  and  quantify  risk  in  a  consistent, 
reliable  and  valid  manner.  In  siun,  a 
banking  organization's  internal  risk 
rating  system  would  have  to  provide  for 
a  meaningful  differentiation  of  the 
riskiness  of  borrowers,  as  well  as  the 
risks  inherent  in  individual 
transactions.  To  ensiue  the  reliability  of 
these  estimates,  internal  risk  rating 
systems  would  need  to  be  subject  to 
review  by  independent  control  units. 
Data  sources  and  estimation  methods 
used  by  banking  organizations  would 
need  to  be  sufficiently  robust  to  support 
the  production  of  consistent 
quantitative  assessments  of  risk  over 
time.  Finally,  to  ensure  that  ratings  are 
not  derived  solely  for  regulatory  capital 
purposes,  internal  risk  rating  systems 
and  quantification  methods  would  need 
to  form  an  integral  part  of  the 
management  of  the  institution,  as 
outlined  below. 


It  is  important  to  emphasize  that  the 
Agencies  believe  that  meeting  the 
A-IRB  infrastructure  requirements  and 
supervisory  standards  will  require 
significant  efforts  by  banking 
organizations.  The  A-IRB  supervisory 
standards  will  effectively  "raise  the  bar" 
in  regard  to  soimd  credit  risk 
management  practices. 

Rating  System  Design 

The  design  of  an  internal  risk  rating 
system  is  key  to  its  effectiveness.  By 
definition,  a  rating  system  comprises  all 
of  the  processes  that  support  the 
assessment  of  credit  risk,  the  assignment 
of  internal  risk  ratings,  and  the 
quantification  of  default  and  loss 
estimates.  Banking  organizations  would 
be  able  to  rely  on  one  or  more  systems 
for  assessing  their  credit  risk  exposures. 
When  this  is  the  case,  the  banking 
organization  would  have  to  demonstrate 
that  each  system  used  for  A-IRB  capital 
purposes  complies  with  the  supervisory 
standards. 

The  Agencies  believe  that  banking 
organizations'  internal  rating  systems 
should  acciu-ately  and  consistently 
differentiate  degrees  of  risk.  For 
wholesale  exposures,  banking 
organizations  would  need  to  have  a 
two-dimensional  rating  system  that 
separately  assesses  the  risk  of  borrower 
default,  as  well  as  transaction-specific 
factors  that  focus  on  the  amount  that 
would  likely  be  collected  in  the  event  of 
default.  Such  factors  may  include 
whether  an  exposure  is  collateralized, 
its  seniority,  and  the  product  type.  In 
contrast  to  the  individual  evaluation 
required  for  wholesale  exposures,  retail 
exposures  would  be  assessed  on  a  pool 
basis.  Banking  organizations  would 
need  to  group  their  retail  exposures  into 
portfolio  segments  based  on  the  risk 
characteristics  that  they  consider 
relevant — for  example  borrower 
characteristics  such  as  credit  scores  or 
transaction  characteristics  such  as 
product  or  collateral  type.  Delinquent  or 
defaulted  exposures  would  need  to  be 
separated  from  those  that  are  current. 

Banking  organizations  would  be 
required  to  define  clearly  their 
wholesale  rating  categories  and  retail 
portfolio  segments.  The  clarity  and 
transparency  of  the  ratings  criteria  are 
critical  to  ensuring  that  ratings  are 
assigned  in  a  consistent  and  reliable 
manner.  The  Agencies  believe  it  is 
important  for  banking  organizations  to 
dociunent  the  operating  procedures  for 
their  internal  risk  rating  system  in 
writing.  For  example,  the 
documentation  should  describe  which 
parties  within  the  organization  would 
have  the  authority  to  approve 
exceptions.  Further,  the  documentation 
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would  have  to  clearly  specify  the 
frequency  of  review,  as  well  as  describe 
the  oversight  to  be  provided  by 
management  of  the  ratings  process. 

Banking  organizations  using  the 
A-IRB  approach  would  need  to  be  able 
to  generate  sound  measurements  of  the 
key  risk  inputs  to  the  A-IRB  capital 
formulas.  Banking  organizations  would 
be  able  to  rely  on  data  based  either  on 
internal  experience  or  generated  by  an 
external  source,  as  long  as  the  banking 
organization  can  demonstrate  the 
relevance  of  external  data  to  its  own 
experience. 

In  assigning  a  rating  to  an  obligor,  a 
banking  organization  must  assess  the 
risk  of  default,  taking  into  account 
possible  adverse  events  that  might 
increase  the  obligor's  likelihood  of 
default.  The  A-IRB  supervisory 
standards  in  the  supervisory  guidance 
provide  banking  organizations  with  a 
degree  of  flexibility  in  determining 
precisely  how  to  reflect  adverse  events 
in  obligor  ratings.  However,  banking  * 
organizations  are  required  to  clearly 
articulate  the  approach  chosen,  and  to 
articulate  the  implications  for  capital 
planning  and  for  capital  adequacy 
during  times  of  systematic  economic 
stress.  The  Agencies  recognize  that 
banking  organizations'  internal  risk 
rating  systems  may  include  a  range  of 
statistical  models  or  other  methods  to 
assign  borrower  or  facility  ratings  or  to 
estimate  key  inputs.  The  burden  of 
proof  would  remain  on  the  banking 
organization  as  to  whether  a  specific 
model  or  procedure  satisfies  the 
supervisory  standards. 

Risk  Rating  System  Operations 

The  risk  rating  system  would  have  to 
form  an  integral  part  of  the  loan 
approval  process  wherein  ratings  are 
assigned  to  all  borrowers,  guarantors,  or 
facilities  depending  upon  whether  the 
extension  of  credit  is  wholesale  or  retail 
in  nature.  Any  deviations  from  policies 
that  govern  the  assignment  of  ratings 
must  be  clearly  documented  and 
monitored. 

Data  maintenance  is  another  key 
aspect  of  risk  rating  system  operations. 
Banking  organizations  would  be 
expected  to  collect  and  store  data  on  key 
borrower  and  facility  characteristics. 
The  data  would  have  to  be  sufficiently 
detailed  to  allow  for  future 
reconsideration  of  the  way  in  which 
obligors  and  facilities  have  been 
allocated.to  grades.  Furthermore, 
banking  organizations  would  have  to 
collect,  retain,  and  disclose  data  on 
aspects  of  their  internal  ratings  as 
described  under  the  disclosure  section 
of  this  proposal. 
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Banking  organizations  would  be 
required  to  have  in  place  sound  stress 
testing  processes  for  use  in  the 
assessment  of  capital  adequacy.  Stress 
testing  would  have  to  involve 
identifying  possible  events  or  future 
changes  in  economic  conditions  that 
could  have  unfavorable  effects  on  a 
banking  organization's  credit  exposures. 
Specifically,  institutions  would  need  to 
assess  the  effect  of  certain  specific 
conditions  on  their  A-IRB  regulatory 
capital  requirements.  The  choice  of  test 
to  be  employed  would  remain  with  the 
individual  banking  organization 
provided  the  method  selected  is 
meaningful  and  reasonably 
conservative. 

Corporate  Governance  and  Oversight 

The  Agencies  view  the  involvement  of 
the  board  of  directors  and  management 
as  critical  to  the  successful 
implementation  of  the  A-IRB  approach. 
The  board  of  directors  and  management 
would  be  responsible  for  maintaining 
effective  internal  controls  over  the 
banking  organization's  information 
systems  and  processes  for  assessing 
adequacy  of  regulatory  capital  and 
determining  regulatory  capital  charges 
consistent  with  this  ANPR.  All 
significant  aspects  of  the  rating  and 
estimation  processes  would  have  to  be 
approved  by  the  banking  organization's 
board  of  directors  or  a  designated 
committee  thereof  and  senior 
management.  These  parties  would  need 
to  be  fully  aware  of  whether  the  system 
complies  with  the  supervisory 
standards,  makes  use  of  the  necessary 
data,  and  produces  reliable  quantitative 
estimates.  Ongoing  management  reports 
would  have  to  accurately  capture  the 
performance  of  the  rating  system. 

Oversight  would  also  need  to  involve 
independent  credit  risk  control  units 
responsible  for  ensuring  the 
performance  of  the  rating  system,  the 
accuracy  of  the  ratings  and  parameter 
estimates,  and  overall  compliance  with 
supervisory'  standards  and  capital 
regulations.  The  Agencies  believe  it  is 
critical  that  such  units  remain 
fuiictionally  independent  from  the 
personnel  and  management  responsible 
for  originating  credit  exposures.  Among 
other  responsibilities,  the  control  units 
should  be  charged  with  testing  and 
monitoring  the  appropriateness  of  the 
rating  scale,  verifying  the  consistent  use 
of  ratings  for  a  given  exposure  type 
across  the  organization,  and  reviewing 
and  documenting  any  changes  to  be 
made  to  the  system. 

Use  of  Internal  Ratings 

To  qualify  to  use  the  A-IRB 
framework,  a  banking  organization's 


rating  systems  would  have  to  form  an 
integral  part  of  its  day-to-day  credit  risk 
management  process.  The  Agencies 
expect  that  banking  organizations  would 
rely  on  their  internal  risk  rating  systems 
when  making  decisions  about  whether 
to  extend  credit  as  well  as  in  their 
ongoing  monitoring  of  credit  exposures. 
For  example,  ratings  information  would 
have  to  be  incorporated  into  other  key 
processes,  such  as  reserving 
determinations  and  when  allocating 
economic  capital  internally. 

Risk  Quantification 

Ratings  quantification  is  the  process 
of  assigning  values  to  the  key  risk 
components  of  the  A-IRB  approach:  PD. 
LCD.  EAD  and  M.  With  the  exception  of 
M.  the  risk  components  are 
unobservable  and  must  be  estimated. 
The  estimates  would  have  to  be 
consistent  with  sound  practice  and 
supervisory  standards.  Banking 
organizations'  rating  system  review  and 
internal  audit  functions  would  need  to 
serve  as  control  mechanisms  that  ensure 
the  process  of  rating  assigmnents  and 
quantification  are  functioning  according 
to  policy  and  that  non-compliance  or 
weaknesses  are  identified. 

Validation  of  Internal  Estimates 

An  equally  important  element  would 
be  a  robust  system  for  validating  the 
accuracy  and  consistency  of  a  banking 
organization's  rating  system,  as  well  as 
the  estimation  of  risk  components.  The 
standards  in  the  supervisory  guidance 
require  that  banking  organizations  use  a 
broad  range  of  validation  tools, 
including  evaluation  of  developmental 
evidence,  ongoing  monitoring  of  rating 
and  quantification  processes, 
benchmarking  against  alternative 
approaches,  and  comparison  of 
outcomes  with  estimates.  Details  of  the 
validation  process  would  have  to  be 
consistent  with  the  operation  of  the 
banking  organization's  rating  system 
and  data  would  have  to  be  maintained 
and  updated  to  support  oversight  and 
validation  work.  Banking  organizations 
would  have  to  have  well-articulated 
standards  for  situations  where 
deviations  of  realized  values  from 
expectations  become  significant  enough 
to  call  the  validity  of  the  estimates  into 
question.  Rating  systems  with 
appropriate  data  and  oversight  feedback 
mechanisms  should  create  an 
environment  that  promotes  integrity  and 
improvements  in  the  rating  system  over 
time. 

U.S.  Supervisory  Review 

The  primary  Federal  supervisor 
would  be  responsible  for  evaluating  an 
institution's  initial  and  ongoing 
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rV.  Securitizal  ion 

A.  General  Fro  mework 


This  section 


describes  the  calculation 


of  A-IRB  capil  al  requirements  for 
securitization  exposures.  A 
securitization  exposure  is  any  on-  or  off- 
balance-sheet  josition  created  by 
aggregating  an  i  then  tranching  the  risks 
of  a  pool  of  as!  ets,  commitments,  or 
other  instrum*  nts  (underlying 
exposures)  intj  multiple  financial 
interests  wher ;,  typically,  the  pooled 
risks  are  not  s!  lared  pro  rata.  The  pool 
may  include  otie  or  more  underlying 
exposures.  Exijtnples  include  all 
exposures  aris  ng  from  traditional  and 
synthetic  secu  itizations,  as  well  as 
partial  guarani  ee  arrangements  where 
credit  losses  aie  not  divided 
proportionated'  among  the  parties  (often 
referred  to  as  t  ranched  cover).  Asset- 
and  mortgage-  jacked  securities 
(including  tho  se  privately  issued  and 


those  issued  by  GSEs  such  as  Faimie 
Mae  and  Freddie  Mac),  credit 
enhancements,  liquidity  facilities,  and 
credit  derivatives  that  have  the 
characteristics  noted  above  would  be 
considered  securitization  exposures. 
With  ongoing  advances  in  financial 
engineering,  the  Agencies  recognize  that 
securitization  exposures  having  similar 
risks  can  take  different  legal  forms.  For 
this  reason,  both  the  designation  of 
positions  as  securitization  exposures 
and  the  calculation  of  A-IRB  capital 
requirements  for  securitization 
exposures  would  be  guided  by  the 
economic  substance  of  a  given 
transaction,  rather  than  by  its  legal  form. 

Operational  Criteria 

Banking  organizations  would  have  to 
satisfy  certain  operational  criteria  to  be 
eligible  to  use  the  A-IRB  approach  to 
securitization  exposures.  Moreover,  all 
banking  organizations  that  use  the  A- 
IRB  approach  for  the  underlying 
exposures  that  have  been  securitized 
would  have  to  apply  the  A-IRB 
treatment  for  securitization  exposures. 
Minimum  operational  criteria  would 
apply  to  traditional  and  synthetic 
securitizations.  The  Agencies  propose  to 
establish  supervisory  criteria  for 
determining  when,  for  risk-based  capital 
purposes,  a  banking  organization  may 
treat  exDosiues  that  it  has  originated 
directly  or  indirectly  as  having  been 
securitized  and,  hence,  not  subject  to 
the  same  capital  charge  as  if  the  banking 
organization  continued  to  hold  the 
assets.  The  Agencies  anticipate  these 
supervisory  criteria  will  be  substantially 
equivalent  to  the  criteria  contained  in 
the  New  Accord  (paragraphs  516-520). 
Broadly,  these  criteria  are  intended  to 
ensure  that  securitization  transactions 
transfer  significant  credit  risk  to  third 
parties  and,  in  the  case  of  traditional 
securitizations,  that  each  transaction 
qualifies  as  a  true  sale  under  applicable 
accounting  standards. 

The  supervisory  criteria  also  would 
describe  the  types  of  clean-up  calls  that 
may  be  incorporated  within  transactions 
qualifying  for  the  A-IRB  securitization 
treatment. 28  Specifically,  any  clean-up 
call  would  have  to  meet  the  following 
conditions:  (a)  Its  exercise  is  at  the 
discretion  of  the  originating  banking 
organization;  (b)  it  does  not  serve  as  a 
credit  enhancement;  and  (c)  it  is  only 
exercisable  when  10  percent  or  less  of 
the  original  underlying  portfolio  or 
reference  portfolio  value  remains.  If  a 
clean-up  call  does  not  meet  all  of  these 


-"In  general  terms,  a  clean-up  call  is  an  option 
that  permits  an  originating  banking  organization  to 
call  the  securitization  exposures  (for  example,  asset- 
or  mortgage-backed  securities)  before  all  of  the 
underlying  exposures  have  been  repaid. 


criteria,  the  originating  banking 
organization  would  have  to  treat  the 
underlying  exposures  as  if  they  had  not 
been  securitized. 

The  Agencies  seek  comment  on  the 
proposed  operational  requirements  for 
securitizations.  Are  the  proposed  criteria  for 
risk  transference  and  clean-up  calls 
consistent  with  existing  market  practices? 

Differences  Between  General  A-IRB 
Approach  and  the  A-IRB  Approach  for 
Securitization  Exposures 

In  contrast  to  the  proposed  A-IRB 
framework  for  traditional  loans  and 
commitmeiite,  the  A-IRB  securitization 
framework  does  not  rely  on  a  banking 
organization's  own  internal  assessments 
of  the  PD  and  LCD  of  a  securitization 
exposure.  For  securitization  exposures 
backed  by  pools  of  multiple  assets,  such 
assessments  require  implicit  or  explicit 
estimates  of  correlations  among  the 
losses  on  those  assets.  Such  correlations 
ara extremely  difficult  to  estimate  and 
validate  in  an  objective  manner  and  on 
a  going-forward  basis.  For  this  reason, 
the  A-IRB  framework  generally  would 
not  permit  a  banking  organization  to  use 
its  internal  risk  assessments  of  PD  or 
LCD  when  such  assessments  depend, 
implicitly  or  explicitly,  on  estimates  of 
correlation  effects.  The  A-IRB  treatment 
of  securitization  exposures  would  rely 
principally  on  two  sources  of 
information,  when  available:  (i)  An 
assessment  of  the  securitization 
exposure's  credit  risk  made  by  an 
external  rating  agency;  and  (ii)  the 
A-IRB  capital  charge  that  would  have 
been  assessed  against  the  underlying 
exposures  had  the  exposures  not  been 
securitized  (the  pool's  A-IRB  capital 
charge),  along  with  other  information 
about  the  transaction. 

B.  Determining  Capital  Requirements 

General  Considerations 

Because  the  information  available  to  a 
banking  organization  about  a 
securitization  exposure  often  reflects  the 
organization's  role  in  a  securitization 
transaction,  the  Agencies  are  proposing 
that  the  method  of  calculating  the 
A-IRB  capital  requirement  for  a 
securitization  exposure  may  depend  on 
whether  a  banking  organization  is  an 
originator  or  a  third-party  investor  in 
the  securitization  transaction.  In 
general,  a  banking  organizat'on  would 
be  considered  an  originator  of  a 
securitization  if  the  organization 
directly  or  indirectly  originated  the 
underlying  exposures  or  serves  as  the 
sponsor  of  an  asset-backed  commercial 
paper  (ABCP)  conduit  or  similar 
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program.29  If  a  banking  organization  is 
not  deemed  an  originator  of  a 
securitization  transaction,  then  it  would 
be  considered  an  investor  in  the 
securitization. 

There  are  several  methods  for 
determining  the  A-IRB  capital 
requirement  for  a  securitization 
exposure:  the  Ratings-Based  Approach 
(RBA),  the  Alternative  RBA.  the 
Supervisory  Formula  Approach  (SFA), 
the  Look-Through  Approach,  deduction 
from  Tier  1  capital,  and  deduction  from 
total  capital.  The  following  table 
sununarizes  conditions  under  which  a 
banking  organization  would  apply  each 
of  these  methods.  In  this  table,  KIRB 
denotes  the  ratio  of  (a)  the  pool's  A-IRB 
capital  charge  to  (b)  the  notional  or  loan 
equivalent  amoimt  of  underlying 
exposures  in  the  pool. 

Steps  for  Determining  A-IRB  Capital 
Requirements  for  Securitization 
Exposures 

For  an  investing  banking  organization: 

1.  Deduct  from  total  capital  any 
credit-enhancing  interest-only  strips 

2.  When  an  external  or  inferred  rating 
exists,  apply  the  RBA 

3.  When  an  external  or  inferred  rating 
does  not  exist,  do  the  following: 

a.  Subject  to  supervisory  review  and 
approval,  if  the  investing  banking 
organization  can  determine  KIRB,  then 
calculate  required  capital  as  would  an 
originating  banking  organization  using 
the  steps  described  in  2. a.  below 

b.  Otherwise,  deduct  the  exposure 
from  total  capital 

For  an  originating  banking 
organization:* 

1.  Deduct  from  Tier  1  capital  any 
increase  in  capital  resulting  from  the 
securitization  transaction  and  deduct 
from  total  capital  any  credit-enhancing 
interest-only  strips  (net  of  deductions 
from  Tier  1  capital  due  to  increases  in 
capital) 

2.  When  an  A-IRB  approach  exists  for 
the  underlying  exposures  do  the 
following: 

a.  If  KDIB  can  be  determined: 

i.  For  a  seciuitization  exposure  (or 
portion  thereof)  that  is  at  or  below  KIRB, 
deduct  the  exposure  from  total  capital 

ii.  For  a  securitization  exposiue  (or 
portion  thereof)  that  is  above  KIRB: 

1.  Apply  the  RBA  whenever  an 
external  or  inferred  rating  is  available 


'»  A  banking  organization  is  generally  considered 
a  sponsor  of  an  ABCP  conduit  or  similar  program 
if,  in  fact  or  in  substance,  it  manages  or  advises  the 
conduit  program,  places  securities  into  the  market 
for  the  program,  or  provides  liquidity  support  or 
credit  enhancements  to  the  program. 

"  In  addition  to  the  capital  treatments  delineated, 
an  originating  banking  organization's  total  A-IRB 
capital  charge  with  regard  to  any  single 
securitization  transaction  is  subject  to  a  maximum 
or  ceiling,  as  described  later  in  this  section. 


2.  Otherwise,  apply  the  SFA 

b.  If  KIRB  cannot  be  determined: 
i.  Apply  the  Look-Through  Approach 
if  the  exposiu'e  is  an  eligible  liquidity 
facility,  subject  to  supervisory  approval 

ii.  Otherwise,  deduct  the  exposure 
from  total  capital 

3.  When  an  A-IRB  approach  does  not 
exist  for  the  underlying  exposures  do 
the  following: 

a.  Apply  the  Look-Through  Approach 
if  the  exposure  is  an  eligible  liquidity 
facility,  subject  to  supervisory  approval 

b.  Otherwise,  apply  the  Alternative 
RBA 

Deductions  of  Gain-on-Sale  or  Other 
Accounting  Elements  That  Result  in 
Increases  in  Equity  Capital 

Any  increase  in  equity  capital 
resulting  from  a  seciu-itization 
transaction  (for  example,  a  gain 
resulting  from  FAS  140  accounting 
treatment  of  the  sale  of  assets)  would  be 
deducted  from  Tier  1  capital.  Such 
deductions  are  intended  to  offset  any 
gain  on  sale  or  other  accounting 
treatments  ("gain  on  sale")  that  result  in 
an  increase  in  an  originating  banking 
organization's  shareholders'  equity  and 
Tier  1  capital.  Over  time,  as  banking 
organizations,  from  an  accounting 
perspective,  realize  the  increase  in 
equity  that  was  booked  at  origination  of 
a  securitization  transaction  through 
actual  receipt  of  cash  flows,  the  amount 
of  the  required  deduction  would  be 
reduced  accordingly. 

Banking  organizations  would  have  to 
deduct  from  total  capital  any  on- 
balance-sheet  credit-enhancing  interest- 
only  strips  (net  of  any  increase  in  the 
shareholders'  equity  deducted  from  Tier 
1  capital  as  described  in  the  previous 
paragraph). 3"  Credit-enhancing  interest- 
only  strips  are  defined  in  the  general 
risk-based  capital  rules  and  include 
items,  such  as  excess  spread,  that 
represent  subordinated  cash  flows  of 
future  margin  income. 

Maximum  Capital  Requirement 

Where  an  A-IRB  approach  exists  for 
the  underlying  exposures,  an  originating 
bemking  organization's  total  A-IRB 
capital  charge  for  exposures  associated 
with  a  given  securitization  transaction 
would  be  subject  to  a  maximum  or 
ceiling.  This  maximum  A-IRB  capital 
charge  would  equal  the  pool's  A-IRB 
capital  charge  plus  any  requfred 
deductions,  as  described  in  the 
preceding  paragraphs.  The  aim  of  this 
treatment  is  to  ensure  that  an 
institution's  effective  A-IRB  capital 


charge  generally  would  not  be  greater 
after  securitization  than  before,  while 
also  addressing  the  Agencies'  safety  and 
soundness  concerns  with  respect  to 
credit-enhancing  interest-only  strips 
and  other  capitalized  assets.^' 

The  proposed  maximum  A-IRB 
capital  requirement  effectively  would 
reverse  one  aspect  of  the  general  risk- 
based  capital  rules  for  securitization 
exposures  referred  to  as  residual 
interests.  Under  the  general  risk-based 
capital  rules,  banking  organizations  are 
required  to  hold  a  dollar  in  capital  for 
every  dollar  in  residual  interest, 
regardless  of  the  capital  requirement  on 
the  underlying  exposiues.  One  of  the 
reasons  the  Agencies  adopted  the 
"dollar-for-dollar"  capital  treatment  for 
residual  interests  is  that  in  many 
instances  the  relative  size  of  the 
exposure  retained  by  the  originating 
banking  organization  reveals  additional 
market  information  about  the  quality  of 
the  underlying  exposures  and  deal 
structure  that  may  not  have  been 
captured  in  the  capital  requirement  on 
the  underlying  exposures,  had  those 
exposures  remained  on  the  banking 
organization's  balance  sheet.  The 
Agencies  will  continue  to  review  the 
proposal  for  safety  and  soundness 
considerations  and  may  consider 
retaining  the  current  dollar-for-dollar 
capital  treatment  for  residual  interests, 
especially  in  those  instances  where  an 
originator  retains  first  loss  and  other 
deeply  subordinated  interests  in 
amounts  that  significantly  exceed  the 
pool's  A-IRB  capital  charge  plus 
required  deductions. 

Comments  are  invited  on  the 
circumstances  under  which  the  retention  of 
the  treatment  in  the  general  risk-based  capital 
rule?  for  residual  interests  for  banking 
organizations  using  the  A-IRB  approach  to 
securitization  would  be  appropriate. 

Should  the  Agencies  require  originators  to 
hold  dollar-for-dollar  capital  against  all 
retained  securitization  exposures,  even  if  this 
treatment  would  result  in  an  aggregate 
amount  of  capital  required  of  the  originator 
that  exceeded  the  pool's  A-IRB  capital 
charge  plus  any  applicable  deductions? 
Please  provide  the  underlying  rationale. 

Investors 

Third-party  investors  generally  do  not 
have  access  to  detailed,  ongoing 
information  about  the  credit  quality  of 
the  underlying  exposures  in  a 
securitization.  In  such  cases,  investors 
often  rely  upon  credit  assessments  made 
by  external  rating  agencies.  For  a 
securitization  exposure  held  by  an 
investing  banking  organization,  and 


^"Deductions  other  than  of  increases  in  equity 
capital  are  to  be  taken  50  percent  from  Tier  1  capital 
and  50  percent  from  Tier  2  capital. 


''  The  maximum  capital,  requirement  also 
applies  to  investing  banking  organizations  that 
receive  approval  to  use  the  SFA. 
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retained  securitization  exposure's  A- 
IRB  capital  requirement  depends  on  the 
relationship  between  KIRB.  T,  and  L.  If 
an  originator  cannot  determine  KIRB, 
any  retained  securitization  exposure 
would  be  deducted  from  capital.  For 
eligible  liquidity  facilities  (defined 
below  in  the  Look  Through  Approach) 
provided  to  ABCP  programs  where  a 
banking  organization  lacks  the 
information  necessary  to  calculate  KIRB, 
the  Look-Through  Approach  described 
below  would  be  applied  on  a  temporary 
basis  and  subject  to  supervisory 
approval. 

Positions  Below  KIRB 

An  originating  banking  organization 
would  deduct  from  capital  any  retained 
securitization  exposure  (or  part  thereof) 
that  absorbs  losses  at  or  below  the  level 
of  KIRB  (that  is,  an  exposure  for  which 
L+T  <  KIRB).3:'  This  means  that  an 
originating  banking  organization  would 
be  given  no  risk-based  capital  relief 
unless  it  sheds  at  least  some  exposures 
below  KIRB.  Deduction  from  capital 
would  be  required  regardless  of  the 
securitization  exposiu'e's  external  rating. 
This  deduction  treatment  is  in  contrast 
to  the  A-IRB  capital  treatment  for 
investors,  who  would  be  able  to  look  to 
the  external  (or  inferred)  rating  of  a 
securitization  exposure  regardless  of 
whether  the  exposure  was  below  KIRB. 

While  this  disparate  treatment  of 
originators  and  investors  may  be  viewed 
as  inconsistent  with  the  principle  of 
equal  capital  for  equal  risk,  the  Agencies 
believe  it  is  appropriate  in  order  to 
provide  incentives  for  originating  banks 
to  shed  highly  subordinated 
securitization  exposures.  Such 
exposures  contain  the  greatest  credit 
risks.  Moreover,  these  risks  are  difficult 
to  evaluate,  and  risk  quantifications 
tend  to  be  highly  sensitive  to  modeling 
assumptions  that  are  difficult  to  validate 
objectively.  The  proposal  to  prevent  an 
originator  from  using  the  RBA  for 
securitization  exposures  below  KIRB 
reflects,  in  part,  a  concern  by  the 
Agencies  that  the  market  discipline 
underpinning  an  external  credit  rating 
may  be  less  effective  when  the  rating 
applies  to  a  retained,  non-traded 
securitization  exposure  and  is  sought  by 
an  originator  primarily  for  regulatory 
capital  purposes. 

The  Agencies  note  that  the  specific 
securitization  exposures  retained  by  an 
originator  that  are  subject  to  deduction 
treatment  could  change  over  time  in 
response  to  variations  in  the  credit 


"  If  an  originator  holds  a  securitization  exposure 
that  straddles  KIRB.  the  exposure  must  be 
decomposed  into  two  .separate  positions — one  that 
is  above  KIRB  and  another  that  is  at  or  below  KIRB. 


quality  of  the  underlying  exposures.  For 
example,  if  the  pool's  A-IRB  capital 
charge  were  to  increase  after  the 
inception  of  a  securitization,  additional 
portions  of  securitization  exposures 
held  by  an  originator  may  fall  below 
KIRB  and,  thus,  become  subject  to 
deduction.  Therefore,  when  an 
originator  retains  a  first-loss 
securitization  exposure  well  in  excess  of 
KIRB,  the  originator's  A-IRB  capital 
requirement  on  the  exposure  could 
climb  rapidly  in  the  event  of  any 
marked  deterioration  of  the  underlying 
exposures.  In  general,  an  originator 
could  minimize  variability  in  future 
capital  charges  by  minimizing  the  size 
of  any  retained  first-loss  securitization 
exposures. 

Positions  Above  KIRB 

When  an  originating  banking 
organization  retains  a  securitization 
exposure,  or  part  thereof,  that  absorbs 
losses  above  the  KIRB  amount  (that  is, 
an  exposure  for  which  L  +  T  >  KIRB) 
and  the  banking  organization  has  not 
already  met  the  maximum  capital 
requirement  for  securitization  exposures 
described  previously,  the  A-IRB  capital 
requirement  for  the  exposure  would  be 
calculated  as  follows.  For  securitization 
exposures  having  an  external  or  inferred 
rating,  the  organization  would  calculate 
its  A-IRB  capital  requirement  using  the 
RBA.  However,  if  neither  an  external 
rating  nor  an  inferred  rating  is  available, 
an  originator  would  be  able  to  use  the 
SPA,  subject  to  supervisory  review  and 
approval.  Otherwise,  the  organization 
would  deduct  the  securitization 
exposure  from  total  capital. 

The  Agencies  seek  comment  on  the  ■ 
proposed  treatment  of  securitization 
exposures  held  by  originators.  In  particular, 
the  Agencies  seek  comment  on  whether 
originating  banking  organizations  should  be 
permitted  to  calculate  A-IRB  capital  charges 
for  securitizations  exposures  below  the  KIRB 
threshold  based  on  an  external  or  inferred 
rating,  when  available. 

The  Agencies  seek  comment  on  whether 
deduction  should  be  required  for  all  non- 
rated  positions  above  KIRB.  What  are  the 
advantages  and  disadvantages  of  the  SFA 
approach  versus  the  deduction  approach? 

Capital  Calculation  Approaches 

The  Ratings-Based  Approach  (RBA) 

The  RBA  builds  upon  the  widespread 
acceptance  of  external  ratings  by  third- 
party  investors  as  objective  assessments 
of  a  securitization  exposure's  stand- 
alone credit  risk.  Certain  minimum 
requirements  would  have  to  be  satisfied 
in  order  for  a  banking  organization  to 
rely  on  an  external  credit  rating  for 
determining  its  A-IRB  capital  charge  for 
a  securitization  exposure.  To  be 
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recognized  for  regulatory  capital 
purposes,  the  external  credit  rating  on  a 
securitization  exposure  would  have  to 
be  public  and  reflect  the  entire  amount 
of  credit  risk  exposure  the  banking 
organization  has  with  regard  to  all 
payments  owed  to  it  under  the 
exposure.  In  particular,  if  a  banking 
organization  is  owed  both  principal  and 
interest  on  a  securitization  exposure,  the 
external  rating  on  the  exposure  would 
have  to  fully  reflect  the  credit  risk 
associated  with  both  payment  streams. 
The  Agencies  propose  to  establish 
criteria  to  ensure  the  integrity  of 
external  ratings  processes  eind  banking 
organizations'  use  of  these  ratings  under 
the  RBA.  These  criteria  are  expected  to 
be  consistent  with  the  proposed 
guidance  provided  in  the  New  Accord 
(paragraph  525). 

In  certain  circumstances,  an  "inferred 
rating"  may  be  used  for  risk  weighting 
a  non-rated  securitization  exposure. 
Sinular  to  the  general  risk-based  capital 
rules,  to  qualify  for  use  of  an  inferred 
rating,  a  non-rated  securitization 
exposure  would  have  to  be  senior  in  all 
respects  to  a  subordinate  rated  position 
within  the  same  securitization 
transaction.  Further,  the  junior  rated 
tranche  would  have  to  have  an 
equivalent  or  longer  remaining  maturity 
than  the  non-rated  exposure.  Where 
these  conditions  are  met,  the  non-rated 
exposure  would  be  treated  as  if  it  had 
the  same  rating  (an  "inferred  rating")  as 
that  of  the  junior  rated  tranche.  External 
and  inferred  ratings  would  be  treated 
equivalently. 

Under  the  RBA,  the  capital  charge  per 
dollar  of  a  securitization  exposure 
would  depend  on:  (i)  The  external  rating 
(or  inferred  rating)  of  the  exposure,  (ii) 
whether  the  rating  reflects  a  long-term 


or  short-term  assessment  of  the 
exposure's  credit  risk,  and  (iii)  a 
measure  of  the  effective  number — or 
granularity — of  the  underlying 
exposures  (N).3'»  For  a  securitization 
exposure  rated  AA  or  AAA,  the  RBA 
capital  charge  also  would  depend  on  a 
measure  of  the  exposure's  relative 
seniority  in  the  overall  transaction  (Q).'^ 

Tables  1  and  2  below  present  the  risk 
weights  that  would  result  from  the  RBA 
when  a  securitization  exposure's 
external  rating  (or  inferred  rating) 
represents  a  long-term  or  short-term 
credit  rating,  respectively.  In  both 
tables,  the  risk  weights  in  column  2 
would  apply  to  AA  and  AAA-rated 
securitization  exposures  when  the 
effective  number  of  exposures  (N)  is  1 00 
or  more,  and  the  exposure's  relative 
seniority  (Q)  is  greater  than  o^  equal  to 
0.1  +  25/N.  If  the  underlying  exposures 
are  retail  exposures,  N  would  be  treated 
as  infinite  and  the  minimum  qualifying 
value  of  Q  would  be  0.10.  The  Agencies 
anticipate  that  these  risk  weights  would 
apply  to  AA  and  AAA-rated  tranches  of 
most  retail  securitizations.  Column  4 
would  apply  only  to  securitizations 
involving  non-retail  exposures  for 
which  N  is  less  than  6,  and  colunm  3 
would  apply  in  all  other  situations. 

Within  each  table,  risk  weights 
increase  as  external  rating  grades 
decline.  Under  the  Base  Case  (coliunn 
3),  for  example,  the  risk  weights  range 
from  12  percent  for  AAA-rated 
exposures  to  650  percent  for  exposures 
rated  BB  - .  This  pattern  of  risk  weights 
is  broadly  consistent  with  analyses 
employing  standard  credit  risk  models 
and  a  range  of  assumptions  regarding 
correlation  effects  and  the  types  of 
exposures  being  securitized.  ^e  These 
analyses  imply  that,  compared  with  a 


corporate  bond  having  a  given  level  of 
stand-alone  credit  risk  (for  example,  as 
measured  by  its  expected  loss  rate),  a 
securitization  tranche  having  the  same 
level  of  stand-alone  risk — but  backed  by 
a  reasonably  granular  and  diversified 
pool — will  tend  to  exhibit  more 
systematic  risk.37  This  effect  is  most 
pronounced  for  below-investment  grade 
tranches,  and  is  the  primary  reason  why 
the  RBA  risk  weights  increase  rapidly  as 
ratings  deteriorate  over  this  range — 
much  more  rapidly  than  for  similarly 
rated  corporate  bonds.  Similarly,  for 
highly  granular  pools,  the  risk  weights 
expected  to  apply  to  most  AA  and  AAA- 
rated  securitization  exposures  (7  percent 
and  10  percent,  respectively)  decline 
steeply  relative  to  the  risk  weight 
applicable  to  A-rated  exposures  (20 
percent,  column  3) — again,  more  so  than 
might  be  the  case  for  similarly  rated 
corporate  bonds.  The  decline  in  risk 
weights  as  ratings  improve  over  the 
investment  grade  range  is  less 
pronounced  for  the  Base  Case  and  for 
tranches  backed  by  non-granular  pools 
(column  4). 

For  securitization  exposures  rated 
below  BB  - ,  the  proposed  A-IRB 
treatment — deduction  from  capital — 
would  be  somewhat  more  conservative 
than  suggested  by  credit  risk  modeling 
analyses.  However,  the  Agencies  believe 
this  more  conservative  treatment  would 
be  appropriate  in  light  of  modeling 
uncertainties  and  the  tendency  for 
securitization  exposures  in  this  range,  at 
least  at  the  inception  of  the 
securitization  transaction,  to  be  non- 
traded  positions  retained  by  an 
originator  because  they  cannot  be  sold 
at  a  reasonable  price. 


Table  1.— ABS  Risk  Weights  Based  on  Long-Term  External  Credit  Assessments 


Extemal  rating  (illustrative) 

Thick  tranches  backed  by 
highly  granular  pools 

Base  case 

Tranches  backed  by  non- 
granular pools 

AAA 

7%  

12% 

20% 

25% 

35% 

50% 

75% 

100% 

250% 

425% 

650% 

Deduction 

AA  

10%  

N/A 

15% 

20% 

50%  

■75%  

100%  ' 

250%  

A  

BBB+ 

N/A 

BBB 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

BBB-   

BB+  

BB  „ 

BB-    

650%   

Deduction  , 

Below  BB-    

^  N  is  defined  more  formally  in  the  discussion 
below  of  the  Supervisory  Formula  Approach. 

^■'>Q  is  defined  as  the  total  size  of  all 
securitization  exposures  rated  at  least  AA  -  that  are 
pari  passu  or  junior  to  the  exposure  of  interest, 
measured  relative  to  the  size  of  the  pool  and 


expressed  as  a  decimal.  Thus,  for  a  securitization 
transaction  having  an  AAA-rated  tranche  in  the 
amount  of  70  percent  of  the  pool,  an  AAA-rated 
tranche  of  10  percent,  a  BBB-rated  tranche  of  10 
percent,  and  a  non-rated  tranche  of  10  percent,  the 
values  of  Q  associated  with  these  positions  would 
be  0.80,  0.10.  0.  and  0.  respectively. 


36  See  Vladislav  Peretyatkin  and  William 
Perraudin.  "Capital  for  Asset-Backed  Securities." 
Bank  of  England,  February  2003. 

3'  See,  for  example.  Michael  Pykhtin  and  Ashish 
Dev.  "Credit  Risk  in  Asset  Securitizations: 
Analytical  Model."  Risk  (May  2002)  S16-S20. 


45936 


E  Ktemal  rating  (illustrative) 


A-1/P-1  

A-2/P-2  

A-3/P-3  

All  other  ratings 


treatn  ent 


e:  :pos 


SL 

pjol 


ca 


The  Agencies 
proposed 
exposures  unde  ■ 
securitization 
differentiate  ri 
thickness  and 

For  non-retai 
investors  gener 
information  to 
of  underlying  i 

What  are 
N  and  Q.  for 
risk  weights  ap 

Are  there 
of  external  rat 
determining  re 
the  Agencies 
concerns? 

Unlike  the  A 
exposures,  then 
within  the 
in  light  of  the 
ratings? 


viev  rs 
del  ermi 


con  :erns 


rgs 

I^Lll 

add 


IRB  framework  for  wholesale 
is  no  maturity  adjustment 
propbsed  RBA.  Is  this  reasonable 
criteria  to  assign  external 


Although 
supervisory 
programmabl 
spreadsheet 
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Table  2.— ABS  Risk  Weights  Based  on  Short-Term  External  Credit  Assessments 


Thick  tranches  backed  by 
highly  granular  pools 


7% 
N/A 
N/A 
N/A 


Base  case 


12%  

20%  

75%  

Deduction 


Tranches  backed  by  non- 
granular pools 


20% 
35% 
75% 
Deduction 


seek  comment  on  the 

of  securitization 
the  RBA.  For  rated 

ures,  is  it  appropriate  to 
weights  based  on  tranche 

granularity? 
securitizations,  will 
lly  have  sufficient 
Iculate  the  effective  number 
posures  (N). 
on  the  thresholds,  based  on 
ning  when  the  different 
ly  in  the  RBA? 

regarding  the  reliability 
and  their  use  in 
atory  capital?  How  might 
ress  any  such  potential 


The  Supervisory  Formula  Approach 
(SFA) 

As  noted  above,  when  an  explicit  A- 
IRB  approach  exists  for  the  underlying 
exposures,  originating  and  investing 
banking  organizations  would  be  able  to 
apply  the  SFA  to  non-rated  exposures 
above  the  KIRB  threshold,  subject  to 
supervisory  approval  and  review.  The 
Agencies  anticipate  that,  in  addition  to 
its  application  to  liquidity  facilities  and 
to  other  traditional  and  synthetic 
securitization  exposures,  the  SFA  would 
be  used  when  calculating  A-IRB  capital 
requirements  for  tranched  guarantees 
(for  example,  a  loan  for  which  a 
guarcmtor  assumes  a  first-loss  position 
that  is  less  than  the  full  amount  of  the 
loan). 

Under  the  SFA,  the  A-IRB  capital 
charge  for  a  securitization  tranche 
would  depend  on  six  institution- 
supplied  inputs:  ^^  the  notional  amount 


of  underlying  exposures  that  have  been 
securitized  (E),  the  A-IRB  capital  charge 
had  the  underlying  exposures  not  been 
securitized  (KIRB);  the  tranche's  credit 
enhancement  level  (L);  the  tranche's 
thickness  (T);  the  pool's  effective 
number  of  exposures  (N);  and  the  pool's 
exposure-weighted  average  loss-given- 
default  (LGD).  In  general,  the  estimates 
of  N  and  LGD  would  be  developed  as  a 
by-product  of  the  process  used  to 
determine  KIRB. 

The  SFA  capital  charge  for  a  given 
securitization  tranche  would  be 
calculated  as  the  notional  amount  of 
underlying  exposures  that  have  been 
securitized  (E),  multiplied  by  the  greater 
of:  (i)  0.0056  *  T  or  (ii)  the  following 
expression:  ^^ 
K[L  +  T]  -  K[L]  +  {{0.05  *  d  *  KIRB  * 

e  -  20(L      KIRB)/KIRB]  * 
M  _e-2(>T/KIRB)\ 

where,'»° 


h  =  (l-KIRB/LGDf 
c  =  KIRB/(l-h) 

(LGD- KIRB)  KIRB  -I-  0.25  (l-LGD)  KIRB 


v  = 


f  = 


N 


v-i-KIRB- 
I-h 


-  c 


(1 -KIRB)  KIRB -v 

(l-h)*1000 


f 

a  =  g*c 

b  =  g*(l-c) 

d  =  l-{l-h)*  (l-Beta[KIRB;  a,b])  ■  ; 

K[x]  =  (l-h)*  (x*  (1-Beta[x;  a,b])  +  c*  Beta[x;  a  -i-  I.b]). 


visilally  daunting,  the  above 
formula  is  easily 

within  standard 
packages,  and  its  various 


components  have  intuitive 
interpretations. 

Part  (i),  noted  above,  of  the  SFA 
effectively  imposes  a  56  basis  point 
minimum  or  floor  A-IRB  capital  charge 


per  dollar  of  tranche  exposure.  While 
acknowledging  that  such  a  floor  is  not 
risk-sensitive,  the  Agencies  believe  that 
some  minimum  prudential  capital 
charge  is  nevertheless  appropriate.  The 


■1"  when  the  bai  iking  organization  holds  only  a 
proportional  intei  est  in  the  tranche,  that  position's 
A-IRB  capital  ch.  rge  equals  the  prorated  share  of 
the  capital  charge  for  the  entire  tranche. 


^''The  SFA  applies  only  to  exposures  above  KIRB. 
When  a  securitization  tranche  straddles  KIRB.  for 
the  purpose  of  applying  the  SFA  the  tranche  should 
be  decomposed  into  a  position  at  or  below  KIRB 
and  another  above  KIRB.  The  latter  would  be  the 
position  to  which  the  SFA  is  actually  applied. 


••"In  these  expressions,  BetajX:  a.  bl  refers  to  the 
cumulative  beta  distribution  with  parameters  a  and 
b  evaluated  at  X.  The  cumulative  beta  distribution 
function  is  available  in  Excel  as  the  function 
BETADIST. 
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floor  has  been  proposed  at  56  basis 
points  partly  on  the  basis  of  empirical 
analyses  suggesting  that,  across  a  broad 
range  of  modeling  assiunptions  and 
exposure  types,  this  level  provides  a 
reasonable  lower  bound  on  the  capital 
charges  implied  by  standard  credit  risk 
models  for  securitization  tranches 
meeting  the  standards  for  eui  external 
rating  of  AAA."*!  This  floor  also  is 
consistent  with  the  lowest  capital 
charge  available  imder  the  RBA. 

Part  (ii)  of  the  SFA  also  is  a  blend  of 
credit  risk  modeling  results  and 
supervisory  judgment.  The  function 
denoted  K[x]  represents  a  pure  model- 
based  estimate  of  the  pool's  aggregate 
systematic  or  non-diversifiable  credit 
risk  that  is  attributable  to  a  first-loss 
position  covering  pool  losses  up  to  and 
including  x.  Because  the  tranche  of 
interest  (defined  in  terms  of  a  credit 
enhancement  level  L,  and  thickness  T) 
covers  losses  between  L  and  L+T,  its 
total  systematic  risk  can  be  represented 
as  K[L  +  T]-  K[L],  which  are  the  first 
two  terms  in  (1).  The  term  in  braces 
within  (1)  represents  a  supervisory  add- 
on to  the  pure  model-based  result.  This 
add-on  is  intended  primarily  to  avoid 
potential  behavioral  distortions 
associated  with  what  would  otherwise 
be  a  discontinuity  in  capital  charges  for 
relatively  thin  mezzanine  tranches  lying 
just  below  and  just  above  KIRB:  all 
tranches  at  or  below  KIRB  would  be 
deducted  from  capital,  whereas  a  very 
thin  tranche  just  above  KIRB  would 
incur  a  pure  model-based  capital  charge 
that  could  vary  between  zero  and  one, 
depending  upon  the  number  of  effective 
underlying  exposures  in  the  pool  (N). 
The  add-on  would  apply  primarily  to 
positions  just  above  KIRB,  and  its 
quantitative  effect  would  diminish 
rapidly  as  the  distance  from  KIRB 
widens. 

Most  of  the  complexity  of  the 
supervisoryformula  is  a  consequence  of 
attempting  to  make  K[x]  as  consistent  as 
possible  with  the  parameters  and 
assumptions  of  the  A-IRB  framework 
that  would  apply  to  the  underlying 
exposures  if  held  directly  by  a  banking 
organization.'*^  The  specification  of  K[x] 
assumes  that  KIRB  is  an  accm-ate 
measure  of  the  pool's  total  systematic 
credit  risk,  and  that  a  securitization 
merely  redistributes  this  systematic  risk 
among  its  various  tranches.  In  this  way, 
K[x]  embodies  precisely  the  same  asset 
correlations  as  are  assumed  elsewhere 
within  the  A-IRB  framework.  In 


*'  See  Vladislav  Perefyatkin  and  William 
Perraudin,  "Capital  for  Asset-Backed  Securities," 
Bank  of  England,  February  2003. 

"  The  conceptual  basis  for  specification  of  K|xl 
is  developed  in  Michael  B.  Gordy  and  David  Jones, 
"Random  Tranches,"  Risk  (March  2003)  78-83. 


addition,  this  specification  embodies 
the  well-known  result  that  a  pool's  total 
systematic  risk  (that  is,  KIRB)  tends  to 
be  redistributed  toward  more  senior 
tranches  as  the  effective  number  of 
underlying  exposures  in  the  pool  (N) 
declines.''^  The  importance  of  pool 
granularity  depends  on  the  pool's 
average  loss-rate-given-default,  as 
increases  in  LGD  also  tend  to  shift 
systematic  risk  toward  senior  tranches 
when  N  is  small.  For  highly  granular 
pools,  such  as  securitizations  of  retail 
exposures,  LGD  would  have  no 
influence  on  the  SFA  capital  charge. 
The  Agencies  propose  to  establish 
criteria  for  determining  E,  KIRB,  L,  T,  N, 
and  LGD  that  are  consistent  with  those 
suggested  in  the  New  Accord.  A 
summary  of  these  requirements  is 
presented  below. 

E.  This  input  would  be  measured  (in 
dollars)  as  the  A-IRB  estimate  of  the 
exposures  in  the  underlying  pool  of 
securitized  exposures,  as  if  they  were 
held  directly  by  the  banking 
organization,  rather  than  securitized. 
This  amount  would  reflect  only  those 
underlying  exposures  that  have  actually 
been  securitized  to  date.  Thus,  for 
example,  E  would  exclude  undrawn 
lines  associated  with  revolving  credit 
facilities  (for  example,  credit  card 
accoimts). 

KIRB.  This  input  would  be  measured 
(in  decimal  form)  as  the  ratio  of  (a)  the 
pool's  A-IRB  capital  requirement  to  (b) 
the  notional  or  loan  equivalent  amount 
of  the  underlying  exposures  in  the  pool 
(E).  The  pool's  A-IRB  capital 
requirement  would  be  calculated  in 
accordance  with  the  applicable  A-IRB 
standard  for  the  type  of  underlying 
exposure.  This  calculation  would 
incorporate  the  effect  of  any  credit  risk 
mitigant  that  is  applied  to  the 
underlying  exposures  (either 
individually  or  to  the  entire  pool),  and 
hence  benefits  all  of  the  securitization 
exposures.  Consistent  with  the 
measurement  of  E,  the  estimate  of  KIRB 
would  reflect  only  the  underlying 
exposures  that  have  been  securitized. 
For  example,  KIRB  generally  would 
exclude  the  A-IRB  capital  charges 
against  the  undrawn  portions  of 
revolving  credit  facilities. 

Credit  enhancement  level  (L).  This 
input  would  be  measured  (in  decimal 
form)  as  the  ratio  of  {a)  the  notional 
amount  of  all  securitization  exposures 
subordinate  to  the  tranche  of  interest  to 
(b)  the  notional  or  loan  equivalent 
amount  of  underlying  exposures  in  the 
pool  (E).  L  would  incorporate  any 
funded  reserve  accoiuit  (for  example, 


■•^See  Michael  Pykhtin  and  Ashish  Dev,  "Coarse- 
granied  CDOs, '  Risk  (January  2003)  113-116. 


spread  account  or  overcollateralization) 
that  provides  credit  enhancement  to  the 
tranche  of  interest.  Credit-enhancing 
interest-only  strips  would  not  be 
included  in  the  calculation  of  L. 

Thickness  (T).  This  input  would  be 
measured  (in  decimal  form)  as  the  ratio 
of  (a)  the  notional  amount  of  the  tranche 
of  interest  to  (b)  the  notional  or  loan 
equivalent  amount  of  underlying 
exposures  in  the  pool  (E). 

Effective  number  of  exposures  (N). 
This  input  would  be  calculated  as 


N  = 


I  HAD? 


where  EAD,  represents  the  exposure-at- 
default  associated  with  the  i-th 
underlying  exposure  in  the  pool. 
Multiple  underlying  exposures  to  the 
same  obligor  would  be  consolidated 
(that  is,  treated  as  a  single  exposure).  If 
the  pool  contains  any  underlying 
exposures  that  are  themselves 
securitization  exposures  (for  example, 
one  or  more  asset-backed  securities), 
each  of  these  would  be  treated  as  a 
single  exposure  for  the  purpose  of 
measuring  N.'*'' 

Exposure-weighted  average  LGD.  This 
input  would  be  calculated  (in  decimal 
form)  as 


LGD  = 


J^LGD,   EADj 
I  EAD, 


where  LGD,  represents  the  average  LGD 
associated  with  all  underlying 
exposures  to  the  i-th  obligor.  In  the  case 
of  re-securitization  (a  securitization  of 
securitization  exposures),  an  LGD  of  100 
percent  would  be  assumed  for  any 
underlying  exposm-e  that  was  itself  a 
securitization  exposure.^^ 


■'■'  Within  the  supervisory  formula,  the  probability 
distribution  of  credit  losses  associated  with  the  pool 
of  underlying  exposures  is  approximated  by  treating 
the  pool  as  if  it  consisted  of  N  homogeneous 
exposures,  each  having  an  A-IRB  capital  charge  of 
KIRB/N.  The  proposed  treatment  of  N  implies,  for 
example,  that  a  pool  containing  one  ABS  tranche 
backed  by  1  million  effective  loans  behaves  more 
like  a  single  loan  having  an  A-IRB  capital  charge 
of  KIRB  than  a  pool  of  1  million  loans,  each  having 
an  A-IRB  capital  charge  of  KIRB/1, 000,000. 

••5  As  noted  above,  the  A-IRB  securitization 
framework  does  not  permit  baiiking  organizations  to 
use  their  own  internal  estimates  of  LCDs  (and  PDs) 
for  securitization  exposures  because  such 
quantification  requires  implicit  or  explicit  estimates 
of  loss  correlations  among  the  underlying 
exposures.  Recall  that  LCDs  should  be  measured  as 
the  loss  rates  expected  to  prevail  when  default  rates 
are  high.  While  setting  LCDs  equal  to  100  percent 
is  reasonable  for  certain  fyjies  of  ABSs,  such  as 
highly  subordinated  or  thin  tranches,  this  level  of 
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the  underlying  exposures  are  retail 
exposures,  the  SFA  may  be 
implemented  by  setting  h  =  0  and  v  = 
0,  subject  to  supervisory  approval  and 
review.  When  the  share  of  the  pool 
associated  with  the  largest  exposure,  Ci 


N  = 
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The  Look-Thrt  ugh  Approach  for 
Eligible  Liquic  ity  Facilities 

ABCP  condi  its  and  similar  programs 
sponsored  by  U.S.  banking 
organizations  <  re  major  sources  of 
funding  for  fin  mcial  and  non-financial 
companies.  Li<  uidity  facilities 
supporting  the  ;e  programs  are 
considered  to  fce  securitization 
exposures  of  tne  banking  organizations 
providing  the  liquidity,  and  generally 
would  be  treated  under  the  rules 
proposed  for  originators.  As  a  general 
matter,  the  Agencies  expect  that  banking 
organizations  msing  the  A-IRB  approach 
would  apply  tie  SFA  when  determining 
the  A-IRB  capital  requirement  for 
liquidity  facilities  provided  to  ABCP 
conduits  and  similar  programs. 
However,  if  it  vould  not  be  practical  for 
a  banking  orga  lization  to  calculate  KIRB 
for  the  underl)  ing  exposures  using  a 
top-down  or  a  Dottom-up  approach,  the 
banking  organ:  zation  may  be  allowed  to 
use  the  Look-1  hrough  Approach, 
described  beloiv,  for  determining  the  A- 
IRB  capital  rec  uirement,  subject  to 
supervisory  aj  proval  emd  only  for  a 
temporary  per  od  of  time  to  be 
determined  in  consultation  with  the 
organization's  primary  Federal 
supervisor. 

Because  the  Look-Through  Approach 
has  limited  ris  t  sensitivity,  the  Agencies 


propose  that  its  applicability  be 
restricted  to  liquidity  facilities  that  are 
structured  to  minimize  the  extent  to 
which  the  facilities  provide  credit 
support  to  the  conduit.  The  Look- 
Through  Approach  would  only  be 
available  to  liquidity  facilities  that  meet 
the  following  criteria: 

(a)  The  facility  documentation  clearly 
identifies  and  limits  the  circumstances 
under  which  it  may  be  drawn.  In 
particular,  the  facility  must  not  be  able 
to  cover  losses  already  sustained  by  the 
pool  of  underlying  exposures  (for 
example,  to  acquire  assets  from  the  pool 
at  above  fair  value)  or  be  structured 
such  that  draw-down  is  highly  probable 
(as  indicated  by  regular  or  continuous 
draws); 

(b)  The  facility  is  subject  to  an  asset 
quality  test  that  prevents  it  from  being 
drawn  to  cover  underlying  exposures 
that  are  in  default; 

(c)  The  facility  cannot  be  drawn  after 
all  applicable  (specific  and  program- 
wide)  credit  enhancements  from  which 
the  liquidity  facility  would  benefit  have 
been  exhausted; 

(d)  Repayment  of  any  draws  on  the 
facility  (that  is,  assets  acquired  under  a 
purchase  agreement  or  loans  made 
under  a  lending  agreement)  may  not 
represent  a  subordinated  obligation  of 
the  pool  or  be  subject  to  deferral  or 
waiver;  and 

(e)  Reduction  in  the  maximum  drawn 
amount,  or  eeirly  termination  of  the 
facility,  occurs  if  the  quality  of  the  pool 
falls  below  investment  grade. 

Under  the  Look-Through  Approach, 
the  liquidity  facility's  A-IRB  capital 
charge  would  be  computed  as  the 
product  of  (a)  8  percent,  (b)  the 
maximum  potential  drawdown  under 
the  facility,  (c)  the  applicable  credit 
conversion  factor  (CCF),  and  (d)  the 
applicable  risk  weight.  The  CCF  would 
be  set  at  50  percent  if  the  liquidity 
facility's  original  maturity  is  one  year  or 
less,  and  at  100  percent  if  the  original 
maturity  is  more  than  one  year.  The 


IRB  capital  charges  for  originators,  owing  to  the 
combined  effects  of  (a)  the  doUar-for-dollar  A— IRB 
capital  charge  on  positions  at  or  below  KIRB,  and 
(b)  the  maximum  or  cap  on  an  originator's  total  A- 
IRB  capital  charge. 


is  no  more  than  0.03  (or  3  percent  of  the 
pool),  the  banking  organization  would 
be  able  to  set  LGD  =  0.50  and  N  equal 
to: 


C,C,-Hf^^-^jmax{l-mC,.0}j    , 


Agencies  propose  that  the  risk  weight  be 
set  equal  to  the  risk  weight  applicable 
under  the  general  risk-based  capital 
rules  for  banking  organizations  not 
using  the  A-;IRB  approach  (that  is,  to  the 
underlying  assets  or  obligors  after 
consideration  of  collateral  or  guarantees 
or,  if  applicable,  external  ratings). 

The  Agencies  seek  comment  on  the 
proposed  treatment  of  eligible  liquidity 
facilities,  including  the  qualifying  criteria  for 
such  facilities.  Does  the  proposed  Look- 
Through  Approach — to  be  available  as  a 
temporary  measure — satisfactorily  address 
concerns  that,  in  some  cases,  it  may  be 
impractical  for  providers  of  liquidity 
facilities  to  apply  either  the  "bottom-up"  or 
"top-down"  approach  for  calculating  KIRB? 
It  would  be  helpful  to  understand  the  degree 
to  which  any  potential  obstacles  are  likely  to 
persist. 

Feedback  also  is  sought  on  whether 
liquidity  providers  should  be  permitted  to 
calculate  A-IRB  capital  charges  based  on 
their  internal  risk  ratings  for  such  facilities  in 
combination  with  the  appropriate  RBA  risk 
weight.  What  are  the  advantages  and 
disadvantages  of  such  an  approach,  and  how 
might  the  Agencies  address  concerns  that  the 
supervisory  validation  of  such  internal 
ratings  would  be  difficult  and  burdensome? 
Under  such  an  approach,  would  the  lack  of 
any  maturity  adjustment  with  the  RBA  be 
problematic  for  assigning  reasonable  risk 
weights  to  liquidity  facilities  backed  by 
relatively  short-term  receivables,  such  as 
trade  credit? 

Other  Considerations 

Capital  Treatment  Absent  an  A-IRB 
Approach — The  Alternative  RBA 

For  originating  banking  organizations 
when  there  is  not  a  specific  A-IRB 
treatment  for  an  underlying  exposure  or 
group  of  underlying  exposures,  the 
Agencies  propose  that  a  securitization 
exposure's  A-IRB  capital  charge  be 
based  exclusively  on  the  exposvu-e's 
external  or  inferred  credit  rating  using 


'"*'rhe  level  of  m  is  to  be  set  by  each  banking 
organization. 

"The  Alternative  RBA  does  not  apply  to  eligible 
liquidity  facilities,  which  may  use  the  LAok- 
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the  Alternative  RBA.^^  Under  the 
Alternative  RBA,  a  risk  weight  of  20 
percent  is  applied  to  exposures  rated 
AAA  to  AA-  ,  50  percent  to  exposures 
rated  A4-  to  A  -  ,  and  100  percent  to 
exposures  rated  BBB+  to  BBB-. 
Securitization  exposures  having  ratings 
below  investment  grade,  or  that  are  non- 
rated,  would  be  deducted  from  risk- 
based  capital  on  a  dollar-for-dollar 
basis. 

Should  the  A-IRB  capital  treatment  for 
securitization  exposures  that  do  not  have  a 
specific  A-IRB  treatment  be  the  same  for 
investors  and  originators?  If  so,  which 
treatment  should  be  applied — that  used  for 
investors  (the  RBA)  or  originators  (the 
Alternative  RBA)?  The  rationale  for  the 
response  would  be  helpful. 

Structures  With  Early  Amortization 
Provisions 

Many  securitizations  of  revolving 
credit  facilities  (for  example,  credit  card 
accounts)  contain  provisions  that  call 
for  the  securitization  to  be  wound  down 
if  the  excess  spread  falls  below  a  certain 
threshold."'*  This  decrease  in  excess 
spread  can,  in  some  cases,  be  caused  by 
deterioration  in  the  credit  quality  of  the 
underlying  exposures.  An  early 
amortization  event  can  increase  a 
banking  organization's  capital  needs  if 
any  new  draws  on  the  revolving 
facilities  woidd  need  to  be  financed  by 
the  banking  organization  itself  using  on- 
balance-sheet  sources  of  funding.  The 
payment  allocations  used  to  distribute 
principal  and  finance  charge  collections 
during  the  amortization  phase  of  these 
structures  also  can  expose  a  banking 
organization  to  greater  risk  of  loss  than 
in  other  securitization  structures.  To 
account  for  the  risks  that  early 
amortization  structures  pose  to 
originating  banking  organizations,  the 
capital  treatment  described  below 
would  apply  to  securitizations  of 
revolving  credit  facilities  containing 
such  features. 

In  addition  to  the  A-IRB  capital 
charge  an  originating  banking 
organization  would  incur  on  the 
securitization  exposures  it  retains,  an 
originator  would  be  required  to  hold 
capital  against  all  or  a  portion  of  the 


Through  Approach  as  described  above. 
Additionally,  the  securjtization  exposures  subject  to 
the  Alternative  RBA  are  not  limited  by  the 
maximum  capital  requirement  discussed  above. 

•*"  Excess  spread  is  defined  as  gross  finance  charge 
collections  and  other  income  received  by  the  trust 
or  special  purpose  entity  (SPE)  minus  certificate 
interest.  ser\'icing  fees,  charge-offs,  and  other  senior 
trust  or  SPE  expenses. 

'"A  banking  organization  is  generally  considered 
a  sponsor  of  an  ABCP  conduit  or  similar  program 
if,  in  fact  or  in  substance,  it  manages  or  advises  the 
conduit  program,  places  securities  into  the  market 
for  the  program,  or  provides  liquidity  support  or 
credit  enhancements  to  the  program. 


investors'  interest  in  a  securitization 
when  (i)  the  organization  sells 
exposures  into  a  securitization  that 
contains  an  early  amortization  feature, 
and  (ii)  the  underlying  exposures  sold 
are  of  a  revolving  nature.  The  A-IRB 
capital  charge  attributed  to  the 
originator  that  is  associated  with  the 
investors'  interest  is  calculated  as  the 
product  of  (a)  the  A-IRB  capital  charge 
that  would  be  imposed  on  the  entire 
investors'  interest  if  it  were  held  by  the 
originating  banking  organization,  and 
(b)  an  applicable  CCF. 

In  general,  the  CCF  would  depend  on 
whether  the  early  amortization  feature 
repays  investors  through  a  controlled  or 
non-controlled  mechanism,  and 
whether  the  underlying  exposures 
represent  uncommitted  revolving  retail 
facilities  that  are  unconditionally 
cancellable  without  prior  notice  (for 
example,  credit  card  receivables)  or 
other  credit  lines  (for  example, 
revolving  corporate  facilities). 

An  early  amortization  provision 
would  be  considered  controlled  if, 
throughout  the  duration  of  the 
securitization  transaction,  including  the 
amortization  period,  there  is  a  pro  rata 
sharing  of  interest,  principal,  expenses, 
losses,  and  recoveries  based  on  the 
balances  of  receivables  outstanding  at 
the  beginning  of  each  month.  Further, 
the  pace  of  repayment  may  not  be  any 
more  rapid  than  would  be  allowed 
through  straight-line  amortization  over  a 
period  sufficient  for  90  percent  of  the 
total  debt  outstanding  at  the  beginning 
of  the  early  amortization  period  to  have 
been  repaid  or  recognized  as  in  default. 
In  addition  to  these  criteria,  banking 
organizations  with  structures  containing 
controlled  early  amortization  features 
would  also  have  to  have  appropriate 
plans  in  place  to  ensure  that  there  is 
sufficient  capital  and  liquidity  available 
in  the  event  of  an  early  amortization. 
When  these  conditions  are  not  met,  the 
early  amortization  provision  would  be 
treated  as  non-controlled. 

Determination  of  CCFs  for  Controlled 
Early  Amortization  Structures 

The  following  method  for  determining 
CCFs  applies  to  a  securitization  of 
revolving  credit  facilities  containing  a 
controlled  early  amortization 
mechanism.  When  the  pool  of 
underlying  exposures  includes 
uncommitted  retail  credit  lines  (for 
excunple,  credit  card  receivables),  an 
originator  would  first  compare  the 
securitization's  three-month  average 
excess  spread  against  the  following  two 
reference  levels: 

A.  The  point  at  which  the  banking 
organization  would  be  required  to  trap 


excess  spread  under  the  terms  of  the 
securitization;  and 

B.  The  excess  spread  level  at  which 
an  early  amortization  would  be 
triggered. 

In  cases  where  a  transaction  does  not 
require  excess  spread  to  be  trapped,  the 
first  trapping  point  would  be  deemed  to 
be  4.5  percentage  points  greater  than  the 
excess  spread  level  at  which  an  early 
amortization  is  triggered. 

The  banking  organization  would 
divide  the  distance  between  the  two 
points  described  above  into  four  equal 
segments.  For  example  if  the  spread 
trapping  point  is  4.5  percent  and  the 
early  amortization  trigger  is  zero 
percent,  then  4.5  percent  would  be 
divided  into  four  equal  segments  of 
112.5  basis  points  each.  The  following 
conversion  factors,  based  on  illustrative 
segments,  would  apply  to  the  investors' 
interest. 

Controlled  Early  Amortization  of 
Uncommitted  Retail  Credit  Lines 


3-month  average  excess 
spread 


450  basis  points  (bp)  or  more 
Less  than  450  bp  to  337.5  bp 
Less  than  337.5  bp  to  225  bp 
Less  than  225  bp  to  11 2. 5  bp 
Less  than  1 12.5  bp 


Credit  Con- 
version Fac- 
tor (CCF) 
(percent) 


0 

1 

2 

20 

40 


All  other  securitizations  of  revolving 
facilities  (that  is,  those  containing 
underlying  exposures  that  are 
committed  or  non-retail)  having 
controlled  early  amortization  features 
would  be  subject  to  a  CCF  of  90  percent. 

'Determination  of  CCFs  for  Non- 
Controlled  Early  Amortization 
Structures 

The  process  for  determining  CCFs 
when  a  securitization  of  revolving  credit 
facilities  contains  a  non-controlled  early 
amortization  mechanism  would  be  the 
same  as  that  described  above  for 
controlled  early  amortization  structures, 
except  that  different  CCFs  would  apply 
to  the  various  excess  spread  segments. 
For  non-controlled  structures,  the 
following  conversion  factors,  based  on 
illustrative  segments,  would  apply: 

Non-Controlled  Early  Amortiza- 
tion OF  Uncommitted  Retail 
Credit  Lines 


3-month  average  excess 
spread 


Credit  Con- 
version Fac- 
tor (CCF) 
(percent) 


450  basis  points  (bp)  or  more 
Less  than  450  bp  to  337.5  bp 
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Non-ControlLed  Early  Amortiza- 
tion OF  Uncommitted  Retail 
Credit  LiNgs — Continued 


3-month  aver  ige  excess 
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Less  than  112.5 
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Market-Disrupl  ion  Eligible  Liquidity 
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Overlapping  Credit  Enhancements  or 
Liquidity  Facilities 

In  some  ABCP  or  similar  programs,  a 
banking  organization  may  provide 
multiple  facilities  that  may  be  drawn 
under  varying  circumstances.  The 
Agencies  do  not  intend  that  a  banking 
organization  incur  duplicative  capital 
requirements  against  these  multiple 
exposures  as  long  as,  in  the  aggregate, 
multiple  advances  are  not  permitted 
against  the  same  collateral.  Rather,  a 
banking  organization  would  be  required 
to  hold  capital  only  once  for  the 
exposure  covered  by  the  overlapping 
facilities  (whether  they  are  general 
liquidity  facilities,  eligible  liquidity 
facilities,  or  the  facilities  serve  as  credit 
enhancements).  Where  the  overlapping 
facilities  are  subject  to  different 
conversion  factors,  the  banking 
organization  would  attribute  the 
overlapping  part  to  the  facility  with  the 
highest  conversion  factor.  However,  if 
different  banking  organizations  provide 
overlapping  facilities,  each  institution 
would  hold  capital  against  the  entire 
maximum  amount  of  its  facility.  That  is, 
there  may  be  some  duplication  of 
capital  charges  for  overlapping  facilities 
provided  by  multiple  banking 
organizations. 

Servicer  Cash  Advances 

Subject  to  supervisory  approval, 
servicer  cash  advances  that  are 
recoverable  would  receive  a  zero 
percent  CCF.  This  treatment  would 
apply  when  servicers,  as  part  of  their 
contracts,  may  advance  cash  to  the  pool 
to  ensure  an  uninterrupted  flow  of 
payments  to  investors,  provided  the 
servicer  is  entitled  to  full 
reimbursement  and  this  right  is  senior 
to  other  claims  on  cash  flows  from  the 
pool  of  underlying  exposures. 

When  providing  servicer  cash  advances, 
are  banlcing  organizations  obligated  to 
advance  funds  up  to  a  specified  recoverable 
amount?  If  so,  does  the  practice  differ  by 
asset  type?  Please  provide  a  rationale  for  the 
response  given. 

Credit  Risk  Mitigation 

For  securitization  exposures  covered 
by  collateral  or  guarantees,  the  credit 
risk  mitigation  rules  discussed  earlier 
would  apply.  For  example,  a  banking 
organization  may  reduce  the  A-IRB 
capital  charge  when  a  credit  risk 
mitigant  covers  first  losses  or  losses  on 
a  proportional  basis.  For  all  other  cases, 
a  banking  organization  would  assume 
that  the  credit  risk  mitigant  covers  the 
most  senior  portion  of  the  securitization 
exposure  (that  is,  that  the  most  junior 
portion  of  the  securitization  exposure  is 
uncovered). 


V.  AMA  Framework  for  Operational 
Risk 

This  section  describes  features  of  the 
proposed  AMA  framework  for 
measuring  the  regulatory  capital 
requirement  for  operational  risk.  Under 
this  framework,  a  banking  organization 
meeting  the  AMA  supervisory  standards 
would  use  its  internal  operational  risk 
measurement  system  to  calculate  its 
regulatory  capital  requirement  for 
operational  risk.  The  discussion  below 
provides  background  information  on 
operational  risk  and  the  conceptual 
underpinnings  of  the  AMA,  followed  by 
a  discussion  of  the  AMA  supervisory 
standards."^ 

The  Agencies'  general  risk-based 
capital  rules  do  not  currently  include  an 
explicit  capital  charge  for  operational 
risk,  which  is  defined  as  the  risk  of  loss 
resulting  from  inadequate  or  failed 
processes,  people,  and  systems  or  from 
external  events.  When  developing  the 
general  risk-based  capital  rules,  the 
Agencies  recognized  that  institutions 
were  exposed  to  non-credit  related  risks, 
including  operational  risk. 
Consequently,  the  Agencies  built  a 
"buffer"  into  the  general  risk-based 
capital  rules  to  implicitly  cover  other 
risks  such  as  operational  risk.  With  the 
introduction  of  the  A-IRB  framework 
for  credit  risk  in  this  ANPR,  which 
results  in  a  more  risk-sensitive 
treatment  of  credit  risk,  there  is  no 
longer  an  implicit  capital  buffer  for 
other  risks. 

The  Agencies  recognize  that 
operational  risk  is  a  key  risk  in  financial 
institutions,  and  evidence  indicates  that 
a  number  of  factors  are  driving  increases 
in  operational  risk.  These  include  the 
recent  experience  of  a  number  of  high- 
profile,  high-severity  losses  across  the 
banking  industry  highlighting 
operational  risk  as  a  major  source  of 
unexpected  losses.  Because  the 
regulatory  capital  buffer  for  operational 
risk  would  be  removed  under  the 
proposal,  the  Agencies  are  now  seeking 
comment  on  a  risk-sensitive  capital 
framework  for  the  largest,  most  complex 
institutions  that  would  include  an 
explicit  risk-based  capital  requirement 
for  operational  risk.  The  Agencies 
propose  to  require  banking 
organizations  using  the  A-IRB  approach 
for  credit  risk  also  to  use  the  AMA  to 
compute  capital  charges  for  operational 
risk. 


■"•For  a  more  detailed  discussion  of  the  concepts 
set  fortti  in  this  ANPR  and  definitions  of  relevant 
terms,  see  the  accompanying  interagency 
"Supervisory  Guidance  on  Operational  Risk 
Advanced  Measurement  Approaches  for  Regulatory 
Capital"  (supervisory  guidance)  published 
elsewhere  in  today's  Federal  Register. 
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The  Agencies  are  proposing  the  AMA  to 
address  operational  risk  for  regulatory  capital 
purposes.  The  Agencies  are  interested. 
however,  in  possible  alternatives.  Are  there 
alternative  concepts  or  approaches  that  might 
be  equally  or  more  effective  in  addressing 
operational  risk?  If  so,  please  provide  some 
discussion  on  possible  alternatives. 

A.  AMA  Capital  Calculation 

,    The  AMA  capital  requirement  would 
be  based  on  the  measure  of  operational 
risk  exposure  generated  by  a  banking 
organization's  internal  operational  risk 
measurement  system.  In  calculating  the 
operational  risk  exposure,  an  AMA- 
qualified  institution  would  be  expected 
to  estimate  the  aggregate  operational 
risk  loss  that  it  faces  over  a  one-year 
period  at  a  soundness  standard 
consistent  with  a  99.9  percent 
confidence  level.  The  institution's  AMA 
capital  requirement  for  operational  risk 
would  be  the  sum  of  EL  and  UL,  unless 
the  institution  can  demonstrate  that  an 
EL  offset  would  meet  the  supervisory 
standards  for  operational  risk.  The 
institution  would  have  to  use  a 
combination  of  internal  loss  event  data, 
relevant  external  loss  event  data, 
business  environment  and  internal 
confrol  factors,  and  scenario  analysis  in 
calculating  its  operational  risk  exposure. 
The  institution  also  would  be  allowed  to 
recognize  the  effect  of  risk  dependency 
(for  example,  correlation)  and,  to  a 
limited  extent,  the  effect  of  insurance  as 
a  risk  mitigant. 

.    As  with  the  proposed  A-IRB  capital 
requirement  for  credit  risk,  the 
operational  risk  exposure  would  be 
converted  to  an  equivalent  amount  of 
risk-weighted  assets  for  the  calculation 
of  an  institution's  risk-based  capital 
ratios.  An  AMA-qualified  institution 
would  multiply  the  operational  risk 
exposure  generated  by  its  analytical 
framework  by  a  factor  of  12.5  to  convert 
the  exposure  to  a  risk-weighted  assets 
equivalent.  The  resulting  figure  would 
be  added  to  the  comparable  figures  for 
credit  and  market  risk  in  calculating  the 
institution's  risk-based  capital 
denominator. 

Does  the  broad  structure  that  the  Agencies 
have  outlined  incorporate  all  the  key 
elements  that  should  be  factored  into  the 
operational  risk  framework  for  regulatory 
capital?  If  not,  what  other  issues  should  be 
addressed?  Are  any  elements  included  not 
directly  relevant  for  operational  risk 
measurement  or  management?  The  Agencies 
have  not  included  indirect  losses  (for 
example,  opportunity  costs)  in  the  definition 
of  operational  risk  against  which  institutions 
would  have  to  hold  capital;  because  such 
losses  can  be  substantial,  should  they  be 
included  in  the  definition  of  operational  risk? 


Overview  of  the  Supervisory  Criteria 

Use  of  the  AMA  would  be  subject  to 
supervisory  approval.  A  banking 
organization  would  have  to  demonstrate 
that  it  has  satisfied  all  supervisory 
standards  before  it  would  be  able  to  use 
the  AMA  for  risk-based  capital 
purposes.  The  supervisory  standards  are 
briefly  described  below.  Because  an 
institution  would  have  significant 
flexibility  to  develop  its  own 
methodology  for  calculating  its  risk- 
based  capital  requirement  for 
operational  risk,  it  would  be  necessary 
for  supervisors  to  ensure  that  the 
institution's  methodology  is 
fundamentally  sound.  In  addition, 
because  different  institutions  may  adopt 
different  methodologies  for  assessing 
operational  risk,  the  requirement  to 
satisfy  supervisory  standards  offers 
some  assurance  to  institutions  and  their 
supervisors  that  all  AMA-qualified 
institutions  would  be  subject  to  a 
common  set  of  standards. 

While  the  supervisory  standards  are 
rigorous,  institutions  would  have 
substantial  flexibility  in  terms  of  how 
they  satisfy  the  standards  in  practice. 
This  flexibility  is  intended  to  encourage 
an  institution  to  adopt  a  system  that  is 
responsive  to  its  unique  risk  profile, 
foster  improved  risk  management,  and 
allow  for  future  innovation.  The 
Agencies  recognize  that  operational  risk 
measurement  is  evolving  rapidly  and 
wish  to  encourage  continued  evolution 
and  iruiovation.  Nevertheless,  the 
Agencies  also  acknowledge  that  this 
flexibility  would  make  cross-institution 
comparisons  more  difficult  than  if  a 
single  supervisory  approach  were  to  be 
mandated  for  all  institutions.  The 
supervisory  standards  outlined  below 
are  intended  to  allow  flexibility  while 
also  being  sufficiently  objective  to 
ensure  consistent  supervisory 
assessment  and  enforcement  of 
standards  across  institutions. 

The  Agencies  seek  comment  on  the  extent 
to  which  an  appropriate  balance  has  been 
struck  between  flexibility  and  comparability 
for  the  operational  risk  requirement.  If  this 
balance  is  not  appropriate,  what  are  the 
specific  areas  of  imbalance  and  what  is  the 
potential  impact  of  the  identified  imbalance? 

The  Agencies  are  considering  additional 
measures  to  facilitate  consistency  in  both  the 
supervisory  assessment  of  AMA  frameworks 
and  the  enforcement  of  AMA  standards 
across  institutions.  Specifically,  the  Agencies 
are  considering  enhancements  to  existing 
interagency  operational  and  managerial 
standards  to  directly  address  operational  risk 
and  to  articulate  supervisory  expectations  for 
AMA  frameworks.  The  Agencies  seek 
comment  on  the  need  for  and  effectiveness  of 
these  additional  measiues. 

The  Agencies  also  seek  comment  on  the 
supervisory  standards.  Do  the  standards 


cover  the  key  elements  of  an  operational  risk 
framework? 

An  institution's  operational  risk 
framework  would  have  to  include  an 
independent  operational  risk 
management  function,  line  of  business 
oversight,  and  independent  testing  and 
verification.  Both  the  institution's  board 
of  directors  and  management  would 
have  to  have  responsibilities  in 
establishing  and  overseeing  this 
framework.  The  institution  would  have 
to  have  clear  policies  and  procedures  in 
place  for  identifying,  measuring, 
monitoring,  and  controlling  operational 
risk. 

An  institution  would  have  to  establish 
an  analytical  framework  that 
incorporates  internal  operational  loss 
event  data,  relevant  external  loss  event 
data,  assessments  of  the  business 
environment  and  internal  control 
factors,  and  scenario  analysis.  The 
institution  would  have  to  have 
standards  in  place  to  capture  all  of  these 
elements.  The  combination  of  these 
elements  would  determine  the 
institution's  quantification  of 
operational  risk  and  related  regulatory 
capital  requirement. 

The  supervisory  standards  for  the 
AMA  have  both  quantitative  and 
qualitative  elements.  Effective 
operational  risk  quantification  is  critical 
to  the  objective  of  a  risk-sensitive 
capital  requirement.  Consequently,  a 
number  of  the  supervisory  standards  are 
aimed  at  ensuring  the  integrity  of  the 
process  by  which  an  institution  arrives 
at  its  estimated  operational  risk 
exposure. 

It  is  not  sufficient,  however,  to  focus 
solely  on  operational  risk  measurement. 
If  the  Agencies  are  to  rely  on 
institutions  to  determine  their  risk- 
based  capital  requirements  for 
operational  risk,  there  would  have  to  be 
assurances  that  institutions  have  in 
place  sound  operational  risk 
management  infrastructures.  In 
addition,  risk  management  elements 
would  be  critical  inputs  into  the 
quantification  of  operational  risk 
exposure,  that  is,  operational  risk 
quantification  would  have  to  take  into 
account  such  risk  management  elements 
as  the  quality  of  an  institution's  internal 
controls.  Likewise,  the  AMA  capital 
requirement  derived  from  an 
institution's  quantification  methodology 
would  need  to  offer  incentives  for  an 
institution  to  improve  its  operational 
risk  management  practices.  Ultimately, 
the  Agencies  believe  that  better 
operational  risk  management  will 
enhance  operational  risk  measurement, 
and  vice  versa. 
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risk  exposure,  operational  loss 
experience,  and  relevant  assessments  of 
business  environment  and  internal 
control  factors,  and  would  have  to  be 
produced  at  least  quarterly.  Operational 
risk  reports,  which  summarize  relevant 
firm-wide  operational  risk  information, 
would  also  have  to  be  provided 
periodically  to  senior  management  and 
the  board.  An  institution's  internal 
control  system  and  practice  would  have 
to  be  adequate  in  view  of  the  complexity 
and  scope  of  its  operations.  In  addition, 
an  institution  would  be  expected  to 
meet  or  exceed  minimum  supervisory 
standards  as  set  forth  in  the  Agencies' 
supervisory  policy  statements  and  other 
guidance. 

B.  Elements  of  an  AMA  Framework 

An  institution  would  have  to 
demonstrate  that  it  has  adequate 
internal  loss  event  data,  relevant 
external  loss  event  data,  assessments  of 
business  environments  and  internal 
control  factors,  and  scenario  analysis  to 
support  its  operational  risk  management 
and  quantification  framework.  These 
inputs  would  need  to  be  consistent  with 
the  regulatory  definition  of  operational 
risk.  The  institution  would  have  to  have 
clear  standards  for  the  collection  and 
modification  of  operational  risk  inputs. 

There  are  a  number  of  standards  that 
banking  organizations  would  have  to 
meet  with  respect  to  internal 
operational  loss  data.  Institutions  would 
have  to  have  at  least  five  years  of 
internal  operational  risk  loss  data 
captured  across  all  material  business 
lines,  events,  product  types,  and 
geographic  locations."^"  An  institution 
would  have  to  establish  thresholds 
above  which  all  internal  operational 
losses  would  be  captured.  The  New 
Accord  introduces  seven  loss  event  type 
classifications:  the  Agencies  are  not 
proposing  that  an  institution  would  be 
required  to  internally  manage  its 
operational  risk  according  to  these 
specific  loss  event  type  classifications, 
but  nevertheless  it  would  have  to  be 
able  to  map  its  internal  loss  data  to 
these  loss  event  categories.  The 
institution  would  have  to  provide 
consistent  treatment  for  the  timing  of 
reporting  an  operational  loss  in  its 
internal  data  systems.  As  highlighted 
earlier  in  this  ANPR.  credit  losses 
caused  or  exacerbated  by  operational 
risk  events  would  be  treated  as  credit 
losses  for  regulatory  capital  purposes; 
these  would  include  fraud-related  credit 
losses. 


''"With  supervisory  approval,  a  shorter  initial 
observation  period  may  be  acceptable  for 
institutions  that  are  newly  authorized  to  use  an 
AMA  methodology. 


An  institution  would  have  to  establish 
cind  adhere  to  policies  and  procedures 
that  provide  for  the  use  of  relevant 
external  loss  data  in  the  operational  risk 
framework.  External  data  would  be 
particularly  relevant  where  an 
institution's  internal  loss  history  is  not 
sufficient  to  generate  an  estimate  of 
major  unexpected  losses.  Management 
would  have  to  systematically  review 
external  data  to  ensiu^e  an 
understanding  of  industry  experience. 
The  Agencies  seek  comment  on  the  use 
of  external  data  and  its  optimal  function 
in  the  operational  risk  framework. 
While  internal  and  external  data 
provide  an  important  historic  picture  of 
an  institution's  operational  risk  profile, 
it  is  important  that  institutions  take  a 
forward-looking  view  as  well. 
Consequently,  an  institution  would 
have  to  incorporate  assessments  of  the 
business  environment  and  internal 
control  factors  (for  example,  audit 
scores,  risk  and  control  assessments, 
risk  indicators,  etc.)  into  its  AMA 
capital  assessment.  In  addition,  an 
institution  would  have  to  periodically 
compare  its  assessment  of  these  factors 
with  actual  operational  loss  experience. 

Another  element  of  the  AMA 
framework  is  scenario  analysis.  Scenario 
analysis  is  a  systematic  process  of 
obtaining  expert  opinions  from  business 
managers  and  risk  management  experts 
to  derive  reasoned  assessments  of  the 
likelihood  and  impact  of  plausible 
operational  losses  consistent  with  the 
regulatory  soundness  standard.  While 
scenario  analysis  may  rely,  to  a  large 
extent,  on  internal  or,  especially, 
external  data  (for  example,  where  an 
institution  looks  to  industry  experience 
to  generate  plausible  loss  scenarios),  it 
is  particularly  useful  where  internal  and 
external  data  do  not  generate  a  sufficient 
assessment  of  the  institution's 
operational  risk  profile. 

An  institution  would  be  required  to 
have  a  comprehensive  analytical 
framework  that  provides  an  estimate  of 
the  aggregate  operational  loss  that  it 
faces  over  a  one-year  period  at  a 
soundness  standard  consistent  with  a 
99.9  percent  confidence  level.  The 
institution  would  have  to  document  the 
rationale  for  all  assumptions 
underpinning  its  chosen  analytical 
framework,  including  the  choice  of 
inputs,  distributional  assumptions,  and 
weighting  of  quantitative  and  qualitative 
elements.  The  institution  would  also 
have  to  document  and  justify  any 
subsequent  changes  to  these 
assumptions. 

An  institution's  operational  risk 
analytical  framework  would  hava  to  use 
a  combination  of  internal  operational 
loss  event  data,  relevant  external 
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operational  loss  event  data,  business 
envirormient  and  control  factors,  as  well 
as  scenario  analysis.  The  institution 
would  have  to  combine  these  elements 
in  the  manner  that  most  effectively 
enables  it  to  quantify  its  operational  risk 
exposure.  The  institution  would  have  to 
develop*  an  analytical  framework  that  is 
appropriate  to  its  business  model  and 
risk  profile. 

Regulatory  capital  for  operational  risk_ 
would  be  based  on  the  sum  of  EL  and 
UL.  There  may  be  instances  where  an 
EL  offset  could  be  recognized,  but  the 
Agencies  believe  that  this  is  likely  to  be 
difficult  given  existing  supervisory  and 
accounting  standards.  The  Agencies 
have  considered  both  reserving  and 
budgeting  as  potential  mechanisms  for 
EL  offsets.  The  use  of  reserves  may  be 
hfimpered  by  accounting  standards, 
while  budgeting  raises  concerns  about 
availability  over  a  one-year  time  horizon 
to  act  as  a  capital  replacement 
mechanism.  The  Agencies  are  interested 
in  specific  examples  of  how  business 
practices  might  be  used  to  offset  EL  in 
the  operational  risk  framework. 

An  institution  would  have  to 
document  how  its  chosen  analytical 
framework  accounts  for  dependence  (for 
example,  correlation)  among  operational 
losses  across  and  within  business  lines. 
The  institution  would  have  to 
demonstrate  that  its  explicit  and 
embedded  dependence  assumptions  are 
appropriate,  and  where  dependence 
assumptions  are  uncertain,  the 
institution  would  have  to  use 
conservative  estimates. 

An  institution  would  be  able  to 
reduce  its  operational  risk  exposure  by 
no  more  than  20  percent  to  reflect  the 
impact  of  risk  mitigants  such  as 
insurance.  Institutions  would  have  to 
demonstrate  that  qualifying  risk 
mitigants  meet  a  series  of  criteria 
(described  in  the  supervisory  guidance) 
to  assess  whether  the  risk  mitigants  are 
sufficiently  capital-like  to  warrant  a 
reduction  of  the  operational  risk 
exposure. 

The  Agencies  seek  comment  on  the 
reasonableness  of  the  criteria  for  recognition 
of  risk  mitigants  in  reducing  an  institution's 
operational  risk  exposure.  In  particular,  do 
the  criteria  allow  for  recognition  of  common 
insurance  policies?  If  not.  what  criteria  are 
most  binding  against  current  insurance 
products?  Other  than  insurance,  are  there 
additional  risk  mitigation  products  that 
should  be  considered  for  operational  risk? 

An  institution  using  an  AMA  for 
regulatory  capital  purposes  would  have 
to  use  advanced  data  management 
practices  to  produce  credible  and 
reliable  operational  risk  estimates. 
These  practices  are  comparable  to  the 
data  maintenance  requirements  set  forth 


under  the  A-IRB  approach  for  credit 
risk. 

The  institution  would  have  to  test  and 
verify  the  accuracy  and  appropriateness 
of  the  operational  risk  framework  and 
results.  Testing  and  verification  would 
have  to  be  done  independently  of  the 
firm-wide  risk  management  function 
and  the  lines  of  business. 

VI.  Disclosure 

Market  discipline  is  a  key  component 
of  the  New  Accord.  The  disclosure 
requirements  summarized  below  seek  to 
enhance  the  public  disclosure  practices, 
and  thereby  the  transparency,  of 
advanced  approach  organizations. 
Conunenters  are  encouraged  to  consult 
the  New  Accord  for  specifics  on  the 
disclosure  requirements  under 
consideration.  The  Agencies  view 
enhanced  market  discipline  as  an 
important  complement  to  the  advanced 
approaches  to  calculating  minimum 
regulatory  capital  requirements,  which 
would  be  heavily  based  on  internal 
methodologies.  Increased  disclosures, 
especially  regarding  a  banking 
organization's  use  of  the  A-IRB 
approach  for  credit  risk  and  the  AMA. 
for  operational  risk,  would  allow  a 
banking  organization's  private  sector 
investors  to  more  fully  evaluate  the 
institution's  financial  condition,  risk 
profile,  and  capital  adequacy.  Given 
better  information,  private  shareholders 
and  debt  holders  can  better  influence 
the  funding  and  capital  costs  of  a 
banking  organization.  Such  actions 
would  enhance  market  discipline  and 
siyjplement  supervisory  oversight  of  the 
organization's  risk-taking  and 
management. 

A.  Overview 

Disclosure  requireinents  would  apply 
to  the  bank  holding  company 
representing  the  top  consolidated  level 
of  the  banking  group.  Individual  banks 
within  the  holding  company  or 
consolidated  group  would  not  generally 
be  required  to  fulfill  the  disclosure 
requirements  set  out  below.  An 
exception  to  the  general  rule  would  be 
that  individual  banks  and  thrifts  within 
a  group  would  still  be  required  to 
disclose  Tier  1  and  total  capital  ratios 
and  their  components  (that  is.  Tier  1, 
Tier  2,  and  Tier  3  capital),  as  is  the  case 
today.  In  addition,  all  banks  and  thrifts 
would  continue  to  be  required  to  submit 
appropriate  information  to  regulatory 
authorities  (for  example,  Report  of 
Condition  of  Income  (Call  Reports)  or 
Thrift  Financial  Reportsl.^i 


The  Agencies  are  proposing  a  set  of 
disclosure  requirements  that  would 
allow  market  participants  to  assess  key 
pieces  of  information  regarding  a 
banking  group's  capital  structure,  risk 
exposures,  risk  assessment  processes, 
and  ultimately,  the  capital  adequacy  of 
the  institution.  Failure  to  meet  these 
minimum  disclosure  requirements,  if 
not  corrected,  would  render  a  banking    ' 
organization  ineligible  to  use  the 
advanced  approaches  or  would 
otherwise  cause  the  banking 
organization  to  forgo  potential  capital 
benefits  arising  from  the  advanced 
approaches.  In  addition,  other 
supervisory  measures  may  be  taken  if 
appropriate. 

Management  would  have  some 
discretion  to  determine  the  appropriate 
medium  and  location  of  the  required 
disclosure.  Disclosures  made  in  public 
financial  reports  (for  example,  in 
financial  statements  or  Management's 
Discussion  and  Analysis  included  in 
periodic  reports  or  SEC  filings)  or  other 
regulatory  reports  (for  example,  FR  Y- 
9C  Reports),  could  fulfill  the  applicable 
disclosure  requirements  and  would  not 
need  to  be  repeated  elsewhere.  For  those 
disclosures  that  are  not  made  under 
accounting  or  other  requirements,  the 
Agencies  are  seeking  comment  on  the 
appropriate  means  of  providing  this 
data  to  market  participants.  Institutions 
would  be  encouraged  to  provide  all 
related  information  in  one  location;  at  a 
minimum,  institutions  would  be 
required  to  provide  a  cross  reference  to 
the  location  of  the  required  disclosures. 

The  Agencies  intend  to  maximize  a 
banking  organization's  flexibility 
regarding  where  to  make  the  required 
disclosures  while  ensuring  that  the 
information  is  readily  available  to 
market  participants  without 
unnecessary  burden.  To  balance  these  . 
contrasting  objectives,  the  Agencies  are 
considering  requiring  banking 
organizations  to  provide  a  summary 
table  on  their  public  websites  that 
indicate  where  all  disclosures  may  be 
found.  Such  an  approach  also  would 
allow  institutions  to  cross-reference 
other  web  addresses  (for  example,  those 
containing  public  financial  reports  or 
regulatory  reports  or  other  risk-oriented 
disclosures)  where  certain  of  the 
disclosures  are  located. 

Given  longstanding  requirements  for 
robust  quarterly  disclosure  in  the 
United  States,  and  recognizing  the 
potential  for  rapid  change  in  risk 
profiles,  the  Agencies  intend  to  require 
that  the  disclosures  be  made  on  a 


■'•'  In  order  to  meet  supervisory  responsibilities, 
the  Agencies  plan  to  collect  more  detailed 
information  through  the  supervisory  process  or 


regulatory  reports.  Much  of  this  information  may  be 
proprietary  and  accordingly  would  not  be  made 
public. 
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B.  Disclosure  Requirements 

Banking  organizations  would  be 
required  to  provide  disclosures  related 
to  scope  of  application,  capital 
structure,  capital  adequacy,  credit  risk, 
equities  in  the  banking  book,  credit  risk 
mitigation,  asset  securitization,  market 
risk,  operational  risk  and  interest  rate 
risk  in  the  banking  book.  The  disclosiu-e 
requirements  are  summarized  below. 

The  required  disclosures  pertaining  to 
the  scope  of  application  of  the  advanced 
approaches  would  include  a  description 
of  the  entities  found  in  the  consolidated 
banking  group.  Additionally,  banking 
organizations  would  be  required  to 
disclose  the  methods  used  to 
consolidate  them,  any  major 
impediments  on  the  transfer  of  funds  or 
regulatory  capital  within  the  banking 
group,  and  specific  disclosures  related 
to  insurance  subsidiaries. 

Capital  structure  disclosures  would 
provide  simimary  information  on  the 
terms  and  conditions  of  the  main 
features  of  capital  instruments  issued  by 
the  banking  organization,  especially  in 
the  case  of  innovative,  complex,  or 
hybrid  capital  instruments.  Quantitative 
disclosures  include  the  amount  of  Tier 
1,  Tier  2,  and  Tier  3  capital,  deductions 
from  capital,  and  total  eligible  capital. 
Capital  adequacy  disclosures  would 
include  a  summary  discussion  of  the 
banking  organization's  approach  to 
assessing  the  adequacy  of  its  capital  to 
support  current  and  future  activities. 
These  requirements  also  include  a 
breakdown  of  the  capital  requirements 
for  credit,  equity,  market,  and 
operational  risks.  Banking  organizations 
also  would  be  required  to  disclose  their 
Tier  1  and  total  capital  ratios  for  the 
consolidated  group,  as  well  as  those  of 
significant  bank  or  thrift  subsidiaries. 

For  each  separate  risk  area,  a  banking 
organization  would  describe  its  risk 
management  objectives  and  policies. 
Such  disclosures  would  include  an 
explanation  of  the  banking 
organization's  strategies  and  processes; 
the  structure  and  organization  of  the 
relevant  risk  management  function;  the 
scope  and  nature  of  risk  reporting  and/ 
or  measiu-ement  systems;  and  the 
policies  for  hedging  and/or  mitigating 
risk  and  strategies  and  processes  for 
monitoring  the  continuing  effectiveness 
of  hedges/mi tigants. 

The  credit  risk  disclosure  regime  is 
intended  to  enable  market  participants 
to  assess  the  credit  risk  exposure  of  A- 
IRB  banking  organizations  and  the 
overall  applicability  of  the  A-IRB 
framework,  without  revealing 
proprietary  information  or  duplicating 
the  role  of  the  supervisor  in  validating 


the  framework  the  banking  organization 
has  put  into  place. 

Credit  risk  disclosures  would  include 
breakdowns  of  the  banking 
organization's  exposures  by  type  of 
credit  exposure,  geographic  distribution, 
industry  or  counterparty  type 
distribution,  residual  contractual 
maturity,  amoimt  and  type  of  impaired 
and  past  due  exposures,  and 
reconciliation  of  changes  in  the 
allowances  for  exposure  impairment. 

Banking  organizations  would  provide 
disclosures  discussing  the  status  of  the 
regulatory  acceptance  process  for  the 
adoption  of  the  A-IRB  approach, 
including  supervisory  approval  of  such 
transition.  The  disclosures  would 
provide  an  explanation  and  review  of 
the  structure  of  internal  rating  systems 
and  relation  between  internal  and 
external  ratings;  the  use  of  internal 
estimates  other  than  for  A-IRB  capital 
purposes;  the  process  for  managing  and 
recognizing  credit  risk  mitigation;  and, 
the  control  mechanisms  for  the  rating 
system  including  discussion  of 
independence,  accountability,  and 
rating  systems  review.  Required 
qualitative  disclosures  would  include  a 
description  of  the  internal  ratings 
process  and  separate  disclosures 
pertaining  to  the  banking  organization's 
wholesale,  retail  and  equity  exposures. 

There  would  be  two  categories  of 
quantitative  disclosures  for  credit  risk: 
those  that  focus  on  the  analysis  of  risk 
and  those  that  focus  on  the  actual 
results.  Risk  assessment  disclosures 
would  include  the  percentage  of  total 
credit  exposures  to  which  A-IRB 
disclosures  relate.  Also,  for  each 
portfolio  except  retail,  the  disclosures 
would  have  to  provide  (1)  a  presentation 
of  exposures  across  a  sufficient  number 
of  PD  grades  (including  defauh)  to  allow 
for  a  meaningful  differentiation  of  credit 
risk,52  and  (2)  the  default  weighted- 
average  LCD  for  each  PD,  and  the 
amount  of  undrawn  commitments  and 
weighted  average  EAD.^^  For  retail 
portfolios,  banking  organization  would 
provide  either  ^^  (a)  disclosures  outlined 


"  Where  banking  organizations  are  aggregating 
PD  grades  for  the  purposes  of  disclosure,  this  would 
be  a  representative  breakdown  of  the  distribution  of 
PD  grades  used  in  the  A-IRB  approach. 

5^  Banking  organizations  need  only  provide  one 
estimate  of  EAD  for  each  portfolio.  However,  where 
banking  organizations  believe  it  is  helpful,  in  order 
to  give  a  more  meaningful  assessment  of  risk,  they 
may  also  disclose  EAD  estimates  across  a  number 
of  EAD  categories,  against  the  undrawn  exposures 
to  which  these  relate. 

5"  Banking  organizations  would  normally  be 
expected  to  follow  the  disclosures  provided  for  the 
non-retail  portfolios.  However,  banking 
organizations  would  be  able  to  adopt  EL  grades  at 
the  basis  of  disclosure  where  they  believe  this  can 
provide  the  reader  with  a  meaningful  differentiation 
of  credit  risk.  Where  banking  organizations  are 
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above  on  a  pool  basis  (that  is,  the  same 
as  for  non-retail  portfolios),  or  (b) 
analysis  of  exposures  on  a  pool  basis 
against  a  sufficient  number  of  EL  grades 
to  allow  for  a  meaningful  differentiation 
of  credit  risk. 

Quantitative  disclosures  pertaining  to 
historical  results  would  include  actual 
losses  (for  example,  charge-offs  and 
specific  provisions)  in  the  preceding 
period  for  each  portfolio  and  how  this 
differs  from  past  experience  and  a 
discussion  of  the  factors  that  affected 
the  loss  experience  in  the  preceding 
period.  In  addition,  disclosures  would 
include  banking  organizations' 
estimates  against  actual  outcomes  over  a 
longer  period. ^'^  At  a  minimum,  this 
would  include  information  on  estimates 
of  losses  against  actual  losses  in  each 
portfolio  over  a  period  sufficient  to 
allow  for  a  meaningful  assessment  of  the 
performance  of  the  internal  rating 
processes.  Banking  organizations  would 
further  be  expected  to  decompose  this  to 
provide  analysis  of  PD,  LCD  and  EAD 
estimates  against  estimates  provided  in 
the  quantitative  risk  assessment 
disclosures  above.  ^^ 

Disclosures  for  banking  book  equity 
positions  would  include  both  balance 
sheet  and  fair  values,  and  the  types  and 
nature  of  investments.  The  total 
cumulative  realized  gains  or  losses 
arising  from  sales  and  liquidations 
would  be  disclosed,  together  with  total 
unrealized  gains/losses  and  any 
amounts  included  in  Tier  1  and/or  Tier 
2  capital.  Details  on  the  equity  capital 
requirements  would  also  be  disclosed. 

Disclosures  relating  to  credit  risk 
mitigation  would  include  a  description 
of  the  policies  and  processes  for  netting 
and  collateral  valuation  and 
management,  and  the  types  of  collateral 
accepted  by  the  bank.  Banking 
organizations  would  also  be  expected  to 


aggregating  internal  grades  (either  PD/LGD  or  EL) 
for  the  purposes  of  disclosure,  this  should  be  a 
representative  breakdown  of  the  distribution  of 
those  grades  used  in  the  IRB  approach. 

^^  For  banking  organizations  implementing  the 
A-IRB  and  AMA  in  2007,  the  disclosures  would  be 
required  from  year-end-2008:  in  the  meantime, 
early  adoption  would  be  encouraged.  The  phased 
implementation  is  to  allow  banking  organizations 
sufflcient  time  to  build  up  a  longer  run  of  data  that 
will  make  these  disclosures  meaningful.  For 
banking  organizations  that  may  adopt  the  advanced 
approaches  at  a  later  date,  they  would  also  be 
subject  to  a  one-year  phase  in  period  after  which 
the  disclosures  would  be  required. 

»*  Banking  organizations  would  have  to  provide 
this  further  decomposition  where  it  would  allow 
users  greater  insight  into  the  reliability  of  the 
estimates  provided  in  the  quantitative  disclosures: 
risk  assessment.  In  particular,  banking 
organizations  should  provide  this  information 
where  there  are  material  differences  between  the 
PD,  LGD  or  EAD  estimates  given  by  banking 
organizations  compared  in  actual  outcomes  over  the 
long  run.  Banking  organizations  should  also 
provide  explanations  for  such  differences. 


include  information  about  the  main 
types  of  guarantor  or  credit  derivative 
counterparties,  and  any  risk 
concentrations  arising  from  the  use  of  a 
mitigation  technique. 

Securitization  disclosures  would 
summarize  a  banking  organization's 
accounting  policies  for  securitization 
activities  and  the  current  year's 
securitization  activity.  Further,  banking 
organizations  would  be  expected  to 
disclose  the  names  of  the  external  credit 
rating  providers  used  for  securitizations. 
They  would  also  provide  details  of  the 
outstanding  exposures  securitized  by 
the  banking  organization  and  subject  to 
the  securitization  framework,  including 
impairments  and  losses,  exposures 
retained  or  purchased  broken  down  into 
risk  weight  bands,  and  aggregate 
outstanding  amounts  of  securitized 
revolving  exposures. 

Disclosures  for  market  risk  would 
include  a  description  of  the  models, 
stress  testing,  and  backtesting  used  in 
assessing  market  risk,  as  well  as 
information  on  the  scope  of  supervisory 
acceptance.  Quantitative  disclosures 
would  include  the  aggregate  VaR,  the 
high,  mean,  and  low  VaR  values  over 
the  reporting  period,  and  a  comparison 
of  VaR  estimates  with  actual  outcomes. 

A  key  disclosure  under  the 
operational  risk  framework  would  be  a 
description  of  the  AMA  the  banking 
organization  uses,  including  a 
discussion  of  relevant  internal  and 
external  factors  considered  in  the 
banking  organization's  measurement 
approach.  In  addition,  the  banking 
organization  would  disclose  the 
operational  risk  charge  before  and  after 
any  reduction  in  capital  resulting  from 
the  use  of  insurance  or  other  potential 
risk  mitigants. 

Finally,  disclosures  relating  to  interest 
rate  risk  in  the  banking  book  would 
include  the  nature  of  that  risk,  key 
assumptions  made,  and  the  frequency  of 
risk  measurement.  They  would  also 
include  the  increase  or  decline  in 
earnings  or  economic  value  for  upward 
and  downward  rate  shocks  according  to 
management's  method  for  measuring 
interest  rate  risk  in  the  banking  book. 

The  Agencies  seek  comment  on  the 
feasibility  of  such  an  approach  to  the 
disclosure  of  pertinent  information  and  also 
whether  commenters  have  any  other 
suggestions  regarding  how  best  to  present  the 
required  disclosures. 

Comments  are  requested  on  whether  the 
Agencies'  description  of  the  required  formal 
disclosure  policy  is  adequate,  or  whether 
additional  guidance  would  be  useful. 

Comments  are  requested  regarding  whether 
any  of  the  information  sought  by  the 
Agencies  to  be  disclosed  raises  any  particular 
concerns  regarding  the  disclosure  of 
proprietary  or  confidential  information.  If  a 


commenter  believes  certain  of  the  required 
information  would  be  proprietary'  or 
confidential,  the  Agencies  seek  comment  on 
why  that  is  so  and  alternatives  that  would 
meet  the  objectives  of  the  required 
disclosure. 

The  Agencies  also  seek  comment  regarding 
the  most  efficient  means  for  institutions  to 
meet  the  disclosure  requirements. 
Specifically,  the  Agencies  are  interested  in 
comments  about  the  feasibility  of  requiring 
institutions  to  provide  all  requested 
information  in  one  location  and  also  whether 
commenters  have  other  suggestions  on  how 
to  ensure  that  the  requested  information  is 
readily  available  to  market  participants. 

Vn.  Regulatory  Analysis 

Federal  agencies  are  required  to 
consider  the  costs,  benefits,  or  other 
effects  of  their  regulations  for  various 
purposes  described  by  statute  or 
executive  order.  In  particular,  an 
executive  order  and  several  statutes  may 
require  the  preparation  of  detailed 
anafyses  of  the  costs,  benefits,  or  other 
effects  of  rules,  depending  on  threshold 
determinations  as  to  whether  the 
rulemaking  in  question  triggers  the 
substantive  requirements  of  the 
applicable  statute  or  executive  order. 

For  the  reasons  described  above,  the 
proposed  and  final  rules  that  the 
Agencies  may  issue  to  implement  the 
New  Accord  would  represent  a 
significant  change  to  their  current 
approach  to  the  measiu-ement  of 
regulator}'  capital  ratios,  and  the 
supervision  of  institutions'  internal  risk 
management  processes  with  respect  to 
capital  allocations.  First,  in  this  ANPR, 
core  and  opt-in  banks  would  rely  on 
their  own  analyses  to  derive  some  of  the 
principal  inputs  that  would  determine 
their  regulatory  capital  requirements. 
Core  and  opt-in  banks  would  incur  new 
costs  to  create  and  refine  their  internal 
systems  and  to  attract  and  train  the  staff 
expertise  necessarj'  to  develop,  oversee, 
manage  and  test  those  systems.  Second, 
the  measured  regulatory  capital  ratios 
(although  not  the  minimums)  would 
likely  change,  perhaps  substantially  for 
core  and  opt-in  banks.  Third,  the 
Agencies'  approach  to  supervising 
capital  adequacy  would  become 
bifurcated;  that  is.  general  banks  would 
continue  to  use  the  general  risk-based 
capital  rules,  either  in  their  current  form 
or  as  modified.  As  a  result,  there  may  be 
significant  differences  in  tlie  regulatory 
capital  assigned  to  a  particular  type  of 
asset  depending  on  whether  the  bank  is 
a  core,  opt-in,  or  general  bank.  To  the 
extent  that  an  institution's  product  mix 
would  be  directly  affected  by  a  change 
in  the  landscape  of  regulatory  capital 
requirements,  this  might  also  affect  the 
customers  of  those  institutions  due  to 
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the  changes  in  pricing  and  market 
strategies. 

The  econom  c  impact  that  would  be 
created  by  thes  e  possibly  unforeseen 
competitive  efi  sets  is  difficult  to 
estimate,  and  t  le  Agencies  encoiu^ge 
comment.  In  piirticular,  the  Agencies  are 
interested  in  c(  mments  on  the 
competitive  impact  that  a  change  in  the 
regulatory  capital  regime  applied  to 
large  institutio  is  would  have  relative  to 
the  competitivi !  position  of  smaller 
institutions  that  remain  subject  to  the 
general  risk-baied  capital  rules. 
Conversely,  if  the  regulatory  burden  of 
the  more  presci  iptive  A-IRB  approach 
applied  to  core  institutions  were  so 
large  as  to  offset  the  potential  for  a 
lower  measured  capital  requirement  for 
certain  exposuj  es.  then  the  competitive 
position  of  larg ;  institutions,  with 
respect  to  both  their  domestic  and 
international  cc  mpetitors,  might  be 
worsened.  The  Agencies  are  also 
interested  in  cc  mments  that  address  the 
competitive  poi  ition  of  regulated 
institutions  in  t  le  United  States  with 
respect  to  finan:ial  service  providers, 
both  domestic  i  nd  foreign,  that  are  not 
subject  to  the  s<  me  degree  of  regulatory 
oversight. 

None  of  the  /  gencies  has  yet  made 
the  threshold  d(  iterminations  required 
by  executive  or(  ler  or  statute  with 
respect  to  this  /  NPR.  Because  the 
proposed  appro  iches  to  assessing 
capital  adequac  i  described  in  this 
ANPR  are  new,  :he  Agencies  currently 
lack  informatioi  i  that  is  sufficiently 
specific  or  com]  ilete  to  permit  those 
determinations  o  be  made  or  to  prepare 
any  economic  a  lalysis  that  may 
ultimately  be  re  }uired.  Therefore,  this 
section  of  the  A  vTPR  describes  the 
relevant  executiire  order  and  statutes, 
and  asks  for  con  iment  and  information 
that  will  assist  i  i  the  determination  of 
whether  such  ai  alyses  would  be 
necessary  before  the  Agencies  published 
proposed  or  fine  1  rules. 

Quantitative  i  iformation  would  be 
the  most  useful  o  the  Agencies. 
However,  comm  enters  may  also  provide 
estimates  of  cosis,  benefits,  or  other 
effects,  or  any  ol  her  information  they 
believe  would  b ;  useful  to  the  Agencies 
in  making  the  d(  terminations.  In 
addition,  commi  inters  are  asked  to 
identify  or  estimate  start-up,  or  non- 
reciuring.  costs  i  leparately  from  costs  or 
effects  they  beli(  ve  would  be  ongoing. 

A.  Executive  Order  12866 


!  Ordsr 


:aii 


tiat 


Executive 
preparation  of 
agency  actions 
regulatory  actioiis 
regulatory  actioi  s 
other  things. 


regd. 


1 2866  requires 
economic  analysis  for 

are  "significant 

'  "Significant 

'include,  among 
ations  that  "have  an 


aiuiual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities.  *   *   *"57 
Regulatory  actions  that  satisfy  one  or 
more  of  these  criteria  are  called 
"economically  significant  regulatory 
actions."  E.O.  12866  applies  to  the  OCC 
and  the  OTS,  but  not  the  Board  or  the 
FDIC.  If  the  OCC  or  the  OTS  determines 
that  the  rules  implementing  the  New 
Accord  comprise  an  "economically 
significant  regulatory  action,"  then  the 
agency  making  that  determination 
would  be  required  to  prepare  and 
submit  to  the  Office  of  Management  and 
Budget's  (OMB)  Office  of  Information 
and  Regulatory  Affairs  (OIRA)  an 
economic  analysis  that  includes: 

•  A  description  of  the  need  for  the 
rules  and  an  explanation  of  how  they 
will  meet  the  need; 

•  An  assessment  of  the  benefits 
anticipated  from  the  rules  (for  example, 
the  promotion  of  the  efficient 
functioning  of  the  economy  and  private 
markets)  together  with,  to  the  extent 
feasible,  a  quantification  of  those 
benefits; 

•  An  assessment  of  the  costs 
anticipated  from  the  rules  (for  example, 
the  direct  cost  both  to  the  government 
in  administering  the  regulation  and  to 
businesses  and  others  in  complying 
with  the  regulation,  and  any  adverse 
effects  on  the  efficient  functioning  of  the 
economy,  private  markets  (including 
productivity,  employment,  and 
competitiveness)),  together  with,  to  the 
extent  feasible,  a  quantification  of  those 
costs;  and 

•  An  assessment  of  the  costs  and 
benefits  of  potentially  effective  and 
reasonably  feasible  alternatives  to  the 
planned  regulation  (including 
improving  the  current  regulation  and 
reasonably  viable  nonregulatory 
actions),  and  an  explanation  why  the 
planned  regulatory  action  is  preferable 
to  the  identified  potential  alternatives. ss 


5-  Executive  Order  12866  (Sept.  30,  1993),  58  FR 
51735  (Oct.  4.  1993),  as  amended  by  Executive 
Order  13258,  67  FR  9385  (referred  to  hereafter  as 
E.O.  12866).  For  t)ie  compiete  text  of  t)ie  definition 
of  "significant  regulatory  action."  see  E.O.  12866  at 
§  3(f).  A  "regulatory  action"  is  "any  substantive 
action  by  an  agency  (normally  published  in  the 
Federal  Register)  that  promulgates  or  is  expected  to 
lead  lo  the  promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry,  advance 
notices  of  proposed  rulemaking,  and  notices  of 
proposed  rulemaking."  E.O.  12866  at  §  (e). 

^"The  components  of  the  economic  analysis  are 
set  forth  in  E.O.  12866  §6(a)(3)(C)(i)-(iii).  For  a 
description  of  the  methodology  that  OMB 
recommends  for  preparing  an  economic  analysis, 
see  Office  of  Management  and  Budget,  "Economic 
Analysis  of  Federal  Regulations  Under  Executive 


For  piuposes  of  determining  whether 
this  rulemaking  would  constitute  an 
"economically  significant  regulatory 
action,"  as  defined  by  E.O.  12866,  and 
to  assist  any  economic  analysis  that  E.O. 
12866  may  require,  the  OCC  and  the 
OTS  encourage  commcnters  to  provide 
information  about: 

•  The  direct  and  indirect  costs,  for 
core  banks  and  those  banks  who  intend 
to  qualify  as  opt-in  banks,  of  compliance 
with  the  approach  described  in  this 
ANPR  and  the  related  supervisory 
guidance; 

•  The  costs,  for  general  banks,  of 
adopting  the  approach; 

•  The  effects  on  regulatory  capital 
requiiements  for  core,  opt-in,  and 
general  banks; 

•  The  effects  on  competitiveness,  in 
both  domestic  and  international 
markets,  for  core,  opt-in,  and  general 
banks.  This  would  include  the  possible 
effects  on  the  customers  served  by  these 
U.S.  institutions  through  changes  in  the 
mix  of  product  offerings  and  prices; 

•  The  economic  benefits  of  the 
approach  for  core,  opt-in,  or  general 
banks,  as  measured  by  lower  regulatory 
capital  ratios,  and  a  potentially  more 
efficient  allocation  of  capital.  This 
might  also  include  estimates  of  savings 
associated  with  regulatory  capital 
arbitrage  fransactions  that  are  currently 
undertaken  in  order  to  optimize  return 
on  capital  under  the  current  capital 
regime.  That  is,  what  estimates  might 
exist  to  quantify  the  improvements  in 
market  efficiency  from  no  longer 
pursuing  regulatory  capital  arbitrage 
transactions? 

•  The  features  of  the  A-IRB  afjjyoach 
that  provide  an  incentive  for  a  bank  to 
seek  to  qualify  to  use  it,  that  is,  to 
become  an  opt-in  bank. 

The  OCC  and  the  OTS  also  encourage 
comment  on  any  alternatives  to  the 
regulatory  approaches  described  in  the 
ANPR  that  the  Agencies  should 
consider. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibilify  Act  (RFA) 
generalfy  requires  agencies  to  prepare  a 
"regulatory  flexibility  analysis"  imless 
the  head  of  the  agency  certifies  that  a 
regulation  will  not  "have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  ^s  The  RFA 
applies  to  all  of  the  Agencies. 

The  Agencies  imderstand  that  the 
RFA  has  been  construed  to  require 


Order  12866"  ()anuary  11,  1996).  This  publication 
is  available  on  OMB's  Web  site  at  bttp:// 
'  wwvi.  whitehouse.gov/omb/inforeg/riaguide.html. 
OMB  recently  published  revisions  to  this 
publication  for  comment.  See  68  FR  5492  (February 
3.  2003). 
59  The  RFA  is  codified  at  5  U.S.C.  601  et  seq. 
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consideration  only  of  the  direct  impact 
on  small  entities.^"  The  Small  Business 
Administration  (SBA)  has  said:  "The  . 
courts  have  held  that  the  RFA  requires 
an  agency  to  perform  a  regulatory 
flexibility  analysis  of  small  entity 
impacts  only  when  a  rule  directly 
regulates  them,"  that  is,  when  it  directly 
applies  to  them.^'  Since  the  proposed 
approach  would  directly  apply  to  only 
a  limited  number  of  large  banldng 
organizations,  it  would  appear  that  the 
Agencies  may  certify  that  the  issuance 
of  this  ANPR  would  not  have  significemt 
economic  impact  on  a  substantial 
number  of  small  entities. 

Do  the  potential  advantages  of  the  A- 
IRB  approach,  as  measured  by  the 
specific  capital  requirements  on  lower- 
risk  loans,  create  a  competitive 
inequality  for  small  institutions,  which 
are  effectively  precluded  from  adopting 
the  A-IRB  due  to  stringent  qualification 
standards?  Conversely,  would  small 
institutions  that  remain  on  the  general 
risk-based  capital  rules  be  at  a 
competitive  advantage  from  specific 
capital  requirements  on  higher  risk 
assets  vis-a-vis  advanced  approach 
institutions?  How  might  the  Agencies 
estimate  the  effect  on  credit  availability 
to  small  businesses  or  retail  customers 
of  general  banks? 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  requfres  preparation  of 
a  written  budgetary  impact  statement 
before  promulgation  of  any  rule  likely  to 
result  in  a  "Federal  mandate"  that  "may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year."  ^^  A  "Federal  mandate" 
includes  any  regulation  "that  would 
impose  an  enforceable  duty  upon  the 
private  sector.  *  *  *"  If  a  budgetar>' 
impact  statement  is  required,  the  UMRA 
further  requires  the  agency  to  identify 
and  consider  a  reasonable  number  of 


""VVith  respect  lo  banks,  the  Small  Business 
Administration  (SBA)  has  defined  a  small  entity  lo 
be  a  bank  with  total  assets  of  SI  50  million  or  less. 
13  CFR§  121.201. 

f*'  SBA  Office  of  Advocacy.  A  Guide  for 
Government  Agencies.  "How  to  Comply  with  the 
Regulatory  Flexibility  Act  (May  2003).  at  20 
(emphasis  added).  See  also  Mid-Tex  Electric 
Cooperative.  Inc.  v.  FERC.  773  F.2d  327.  340-43 
(D.C.  Cir.  1985)  ("(Wle  conclude  that  an  agency  may 
properly  certif\'  that  no  regulatory  flexibility 
analysis  is  necessary  when  it  determines  that  the 
rule  will  not  have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  that  are 
subject  to  the  requirements  of  the  rule."]  (emphasis 
added)  (construing  language  in  the  RFA  that  was 
unchanged  by  subsequent  statutory  amendments). 

"^The  Unfunded  Mandates  Reform  Act  is 
codified  at  2  U.S.C.  1532  et  seq. 


regulatory  alternatives  before 
promulgating  the  rule  in  question.  The 
UMRA  applies  to  the  OCC  and  the  OTS, 
but  not  the  Board  or  the  FDIC. 

The  OCC  and  the  OTS  have  asked  for 
comments  and  information  from  core 
and  opt-in  banks  on  compliance  costs 
and,  generally,  on  alternative  regulatory 
approaches,  for  purposes  of  evaluating 
what  actions  they  need  to  take  in  order 
.to  comply  with  E.O.  12866.  That  same 
information  (with  cost  information 
adjusted  annually  for  inflation)  is 
relevant  to  those  agencies' 
determination  of  whether  a  budgetary 
impact  statement  is  necessary  pursuant 
to  the  UMRA.  Commenters  are  therefore 
asked  to  be  mindful  of  the  UMRA 
requirements  when  they  provide 
information  about  compliance  costs  and 
in  suggesting  alternatives  to  the 
approach  described  in  this  ANPR. 

D.  Paperwork  Reduction  Act 

Each  of  the  Agencies  is  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).6^  The  PRA  requires  burden 
estimates  that  will  likely  be  based  on 
some  of  the  same  information  that  is 
necessary  to  prepare  an  economic 
analysis  under  E.O.  12866  or  an 
estimate  of  private  sector  expenditures 
pursuant  to  the  UMRA. 

In  particular,  an  agency  may  not 
"conduct  or  sponsor"  a  collection  of 
information  without  conducting  an 
analysis  that  includes  an  estimate  of  the 
"burden"  imposed  by  the  collection.  A 
collection  of  information  includes, 
essentially,  the  eliciting  of  identical 
information — whether  through 
questions,  recordkeeping  requirements, 
or  reporting  requirements — from  ten  or 
more  persons.  "Burden"  means  the 
"time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  or  provide  information  "  to  the 
agency.  The  rulemaking  initiated  by  this 
ANPR  will  likely  impose  requirements, 
either  in  the  regulations  themselves  or 
as  part  of  interagency  implementation 
guidance,  that  are  covered  by  the  PRA. 
In  order  to  estimate  burden,  the 
Agencies  will  need  to  know,  for 
example,  the  cost — in  terms  of  time  and 
money — that  mandatory  and  opt-in 
banks  would  have  to  expend  to  develop 
and  maintain  the  systems,  procedures, 
and  personnel  that  compliance  with  the 
rules  would  require.  With  this  in  mind, 
to  assist  in  their  analysis  of  the 
treatment  of  retail  portfolios  and  other 
exposures,  the  Agencies  intend  to 
request  from  U.S.  institutions  additional 
quantitative  data  for  which  confidential 
treatment  may  be  requested  in 


'  44  U.S.C.  §  3501  et  seq. 


accordance  with  the  Agencies' 
applicable  rules. 

While  it  will  be  difficult  to  identify 
those  requirements  with  precision 
before  a  proposed  rule  is  issued,  this 
notice  and  the  draft  supervisory 
guidance  published  elsewhere  in 
today's  Federal  Register  generally 
describes  aspects  of  the  Agencies' 
implementation  of  the  New  Accord 
where  new  reporting  and  recordkeeping 
requirements  would  be  likely. 
Commenters  are  asked  to  provide  any 
estimates  they  can  reasonably  derive 
about  the  time,  effort,  and  financial 
resources  that  will  be  required  to 
provide  the  Agencies  with  the  requisite 
plans,  reports,  and  records  that  are 
described  in  this  notice  and  in  the 
supervisory  guidance.  Commenters  also 
are  requested  to  identify  any  activities    - 
that  will  be  conducted  as  a  result  from 
the  capital  and  methodological 
standards  in  the  framework  presented  in 
this  ANPR  that  would  impose  new 
recordkeeping  or  reporting  burden. 
Commenters  should  specify  whether 
certain  capital  and  methodological 
standards  would  necessitate  the 
acquisition  or  development  of  new 
compliance/  information  systems  or  the 
significant  modification  of  existing 
compliance/information  systems. 

List  of  Acronyms 

ABCP    Asset-Backed  Commercial  Paper 
ADC    Acquisition,  Development,  and 

Construction 
AFS    Available-for-Sale  (securities) 
AIG    Accord  Implementation  Group 
A-IRB     Advanced  Internal  Ratings- 
Based  (approach  for  credit  risk) 
ALLL    Allowance  for  Loan  and  Lease 

Losses 
AMA    Advanced  Measurement 

Approach  (for  operational  risk) 
ANPR    Advance  Notice  of  Proposed 

Rulemaking 
BIS    Bank  for  International  Settlements 
BSC    Basel  Committee  on  Banking 

Supervision 
CCF    Credit  Conversion  Factor 
CDC    Community  Development 

Corporations 
CEDE    Community  and  Economic 

Development  Entity 
CF    Commodities  Finance 
CRE    Commercial  Real  Estate 
CRM    Credit  Risk  Mitigation 
EAD    Exposure  at  Default 
EL     Expected  Loss 
FFIEC    Federal  Financial  Institutions 

Examination  Council 
FMI    Future  Margin  Income 
GAAP    Generally  Accepted  Accounting 

Principles 
HVCRE    High  Volatility  Commercial 

Real  Estate 
IMF    International  Monetary  Fund 
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Intemal[Ratings-Based 

for  Underlying  Pool  of 
(securitizations) 
Gi  ven  Default 


ita 


tie 


IRB 

KIRB    Capi 

Exposxues 
LCD    Loss 
M    Maturity 
MDB 

OF  Object 
OTC  Over- 
PCA    Prompl 

(regulation) 
PD    Probabi 
PDF    Probabi 
PF    Project 
PFE    Potential 
PMI    Private 
PRA 

PSE    Public 
QIS3    Third 
QRE    Qualify 
R    Asset 
RBA    Ratings 


Multil  iteral  Development  Bank 
F  nance 


-Counter  (derivatives) 
Corrective  Action 


Ify  of  Default 

ity  Density  Function 
Finance 

Future  Exposure 
Mortgage  Insurance 
Paperw  ark  Reduction  Act 
5  ector  Entity 
uantitative  Impact  Study 
fy  ng  Revolving  Exposures 
Corr  slation 


Based  Approach 
ins) 
RFA    Regulatory  Flexibility  Act 


(securitizatii  )ns) 
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S    Borrower-Size 

SBIC    Small  Business  Investment 
Company 

SFA    Supervisory  Formula  Approach 
(securitizations) 

SL    Specialized  Lending 

SME    Small-to  Medium-Sized 
Enterprise 

SPE    Special  Purpose  Entity 

SSC    Supervisory  Slotting  Criteria 

UL    Unexpected  Loss 

UMRA    Unfunded  Mandates  Reform 
Act 

VaR    Value  at  Risk  (model) 


Dated:  July  17,  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  21,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  11th  day  of 
July,  2003. 

By  order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

Dated:  July  18,  2003. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
[FR  Doc.  03-18977  Filed  8-1-03;  8:45  am] 

BILLING  CODE  4810-33-P;  6210-01-P;  6714-01-P; 
6720-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the   , 
Currency 

[Docket  No.  03-15] 

FEDERAL  RESERVE  SYSTEM 

[Docket  No.  OP-11 53]  * 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[No.  2003-28] 

Internal  Ratings-Based  Systems  for 
Corporate  Credit  and  Operational  Risk 
Advanced  Measurement  Approaches 
for  Regulatory  Capital 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
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ACTION:  Draft  supervisory  guidance  with 
request  for  comment. 

SUMMARY:  The  OCC,  Board,  FDIC,  and 
OTS  (the  Agencies)  are  publishing  for 
industry  comment  two  documents  that 
set  forth  draft  supervisory  guidance  for 
implementing  proposed  revisions  to  the 
risk-based  capital  standards  in  the 
United  States.  These  proposed 
revisions,  which  would  implement  the 
New  Basel  Capital  Accord  in  the  United 
States,  are  published  as  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
elsewhere  in  today's  Federal  Register. 
Under  the  advanced  approaches  for 
credit  and  operational  risk  described  in 
the  ANPR,  banking  organizations  would 
use  internal  estimates  of  certain  risk 
components  as  key  inputs  in  the 
determination  of  their  regulatory  capital 
requirements.  The  Agencies  believe  that 
supervisory  guidance  is  necessary  to 
balance  the  flexibility  inherent  in  the 
advanced  approaches  with  high 
standards  that  promote  safety  and 
soundness  and  encourage  comparability 
across  institutions. 

The  first  document  sets  forth  Draft 
Supervisory  Guidance  on  Internal 
Ratings-Based  Systems  for  Corporate 
Credit  (corporate  IRB  guidance).  This 
document  describes  supervisory 
expectations  for  institutions  that  intend 
to  adopt  the  advanced  internal  ratings- 
based  approach  (A-IRB)  for  credit  risk 
as  set  forth  in  today's  ANPR.  The 
corporate  IRB  guidance  is  intended  to 
provide  supervisors  and  institutions 


with  a  clear  description  of  the  essential 
components  and  characteristics  of  an 
acceptable  A-IRB  framework.  The 
guidance  focuses  specifically  on 
corporate  credit  portfolios;  further 
guidance  is  expected  at  a  later  date  on 
other  credit  portfolios  (including,  for 
example,  retail  and  commercial  real 
estate  portfolios). 

The  second  document  sets  forth  Draft 
Supervisory  Guidance  on  Operational 
Risk  Advanced  Measurement 
Approaches  for  Operational  Risk  (AMA 
guidance).  This  document  outlines 
supervisory  expectations  for  institutions 
that  intend  to  adopt  an  advanced 
measurement  approach  (AMA)  for 
operational  risk  as  set  forth  in  today's 
ANPR. 

The  Agencies  are  seeking  comments 
on  the  supervisory  standards  set  forth  in 
both  documents.  In  addition  to  seeking 
comment  on  specific  aspects  of  the 
supervisory  guidance  set  forth  in  the 
documents,  the  Agencies  are  seeking 
comment  on  the  extent  to  which  the 
supervisory  guidance  strikes  the 
appropriate  balance  between  flexibility 
and  specificity.  Likewise,  the  Agencies 
are  seeking  comment  on  whether  an 
appropriate  balance  has  been  struck 
between  the  regulatory  requirements  set 
forth  in  the  ANPR  and  the  supervisory 
standards  set  forth  in  these  documents. 
DATES:  Comments  must  be  received  no 
later  than  November  3,  2003. 
ADDRESSES:  Comments  should  be 
directed  to: 

OCC;  Please  direct  your  comments  to: 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW.,  Public 
Information  Room,  Mailstop  1-5, 
Washington,  DC  20219,  Attention: 
Docket  No.  03-15;  fax  number  (202) 
874-4448;  or  Internet  address: 
regs.comments@occ.treas.gov.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  we  encourage  the 
submission  of  comments  by  fax  or  e- 
mail  whenever  possible.  Comments  may 
be  inspected  and  photocopied  at  the 
OCC's  Public  Information  Room,  250  E 
Street,  SW.,  Washington,  DC.  You  may 
metke  an  appointment  to  inspect 
comments  by  calling  (202)  874-5043. 

Board:  Comments  should  refer  to 
Docket  No.  OP-11 53  and  may  be  mailed 
to  Ms.  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC,  20551.  However,  because  paper 
mail  in  the  Washington  area  and  at  the 
Board  of  Governors  is  subject  to  delay, 
please  consider  submitting  your 
comments  by  e-mail  to 
regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 


Secretary  at  202/452-3819  or  202/452- 
3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500  of 
the  Martin  Building  between  9  a.m.  and 
5  p.m.  on  weekdays  pursuant  to 
§  261.12,  except  as  provided  in  §  261.14, 
of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC,  20429.  Commenters 
are  encouraged  to  submit  comments  by 
facsimile  transmission  to  (202)  898- 
3838  or  by  electronic  mail  to  Comments 
@FDIC.gov.  Comments  also  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  550  17th  Street  Building 
(located  on  F  Street)  on  business  days 
between  8:30  a.m.  and  5  p.m.  Comments 
may  be  inspected  and  photocopied  at 
the  FDIC's  Public  Information  Center, 
Room  100,  801  17th  Street,  NW., 
Washington,  DC  between  9  a.m.  and 
4:30  p.m.  on  business  days. 

OTS:  Send  comments  to  Regulation 
Comments,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention:  No.  2003-28.  Delivery:  Hand 
deliver  comments  to  the  Guard's  desk, 
east  lobby  entrance,  1700  G  Street,  NW., 
from  9  a.m.  to  4  p.m.  on  business  days. 
Attention:  Regulation  Comments,  Chief 
Counsel's  Office,  Attention:  No.  2003- 
28.  Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518,  Attention:  No  2003-28.  e- 
mail:  Send  e-mails  to 
regs.comments@ots.treas.gov,  Attention: 
No.  2003-28,  and  include  your  name 
and  telephone  number.  Due  to 
temporary  disruptions  in  mail  service  in 
the  Washington,  DC  area,  commenters 
are  encouraged  to  send  comments  by  fax 
or  e-mail,  if  possible. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Corporate  IRB  guidance:  Jim 
Vesely,  National  Bank  Examiner,  Large 
Bank  Supervision  (202/874-5170  or 
James.  veseIy@occ.  treas.gov] ;  AMA 
guidance:  Tanya  Smith,  Senior 
International  Advisor,  International 
Banking  &  Finance  (202/874-4735  or 
tanya.smith@occ.treas.gov). 

Board:  Corporate  IRB  guidance:  David 
Palmer,  Supervisory  Financial  Analyst, 
Division  of  Banking  Supervision  and 
Regulation  (202/452-2904  or 
david.e.palmer@frb.gov);  AMA 
guidance:  T.  Kirk  Odegard,  Supervisory 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202/530- 
6225  or  thomas.k.oiegard@frb.gov).  For 
users  of  Telecommunications  Device  for 
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I.  Introduction 

A.  Purpose 

This  document  describes  supervisory 
expectations  for  banking  organizations 
(institutions)  adopting  the  advanced 
internal  ratings-based  approach  (IRB)  for 
the  determination  of  minimum 
regulatory  risk-based  capital 
requirements.  The  focus  of  this 
guidance  is  corporate  credit  portfolios. 
Retail,  commercial  real  estate, 
securitizations,  and  other  portfolios  will 
be  the  focus  of  later  guidance.  This  draft 
guidance  should  be  considered  with  the 
advance  notice  of  proposed  rulemaking 
(ANPR)  on  revisions  to  the  risk-based 
capital  standard  published  elsewhere  in 
today's  Federal  Register. 

The  primary  objective  of  IRB  is  to 
enhance  the  sensitivity  of  regulatory 
capital  requirements  to  credit  risk.  To 
accomplish  that  objective,  IRB  harnesses 
a  bank's  own  risk  rating  and 
quantification  capabilities.  In  general, 
the  IRB  approach  reflects  and  extends 
recent  developments  in  risk 
management  and  banking  supervision. 
However,  the  degree  to  which  any 
individual  bank  will  need  to  modify  its 
own  credit  risk  management  practices  to 
deliver  accurate  and  consistent  IRB  risk 


parameters  will  vary  from  institution  to 
institution. 

This  guidance  is  intended  to  provide 
supervisors  and  institutions  with  a  clear 
description  of  the  essential  components 
and  characteristics  of  an  acceptable  IRB 
framework.  Toward  that  end,  this 
document  sets  forth  IRB  system 
supervisory  standards  that  are 
highlighted  in  bold  and  designated  by 
the  prefix  "S."  Whenever  possible,  these 
supervisory  standards  are  principle- 
based  to  enable  institutions  to 
implement  the  framework  flexibly. 
However,  when  prudential  concerns  or 
the  need  for  standardization  override 
the  desire  for  flexibility,  the  supervisory 
standards  are  more  detailed.  Ultimately, 
institutions  must  have  credit  risk 
management  practices  that  are 
consistent  with  the  substance  and  spirit 
of  the  standards  in  this  guidance. 

The  IRB  conceptual  framework 
outlined  in  this  document  is  intended 
neither  to  dictate  the  precise  manner  by 
which  institutions  should  seek  to  meet 
supervisory  expectations,  nor  to  provide 
technical  guidance  on  how  to  develop 
such  a  framework.  As  institutions 
develop  their  IRB  systems  in 
anticipation  of  adopting  them  for 
regulatory  capital  purposes,  supervisors 
will  be  evaluating,  on  an  individual 
bank  basis,  the  extent  to  which 
institutions  meet  the  standards  outlined 
in  this  document.  In  evaluating 
institutions,  supervisors  will  rely  on 
this  supervisory  guidance  as  well  as 
examination  procedures,  which  will  be 
developed  separately.  This  document 
assumes  that  readers  are  familiar  with 
the  proposed  IRB  approach  to 
calculating  minimum  regulatory  capital 
articulated  in  the  ANPR. 

B.  Overview  of  Supervisory  Expectations 
Rigorous  credit  risk  measurement  is  a 
necessary  element  of  advanced  risk 
management.  Qualifying  institutions 
will  use  their  internal  rating  systems  to 
associate  a  probability  of  default  (PD) 
with  each  obligor  grade,  as  well  as  a  loss 
given  default  (LCD)  with  each  credit 
facility.  In  addition,  institutions  will 
estimate  exposure  at  default  (EAD)  and 
will  calculate  the  effective  remaining 
maturity  (M)  of  credit  facilities. 
Qualifying  institutions  will  be 
expected  to  have  an  IRB  system 
consisting  of  four  interdependent 
components: 

•  A  system  that  assigns  ratings  and 
validates  their  accuracy  (Chapter  1), 

•  A  quantification  process  that 
translates  risk  ratings  into  IRB 
parameters  (Chapter  2), 

•  A  data  maintenance  system  that 
supports  the  IRB  system  (Chapter  3), 
and,  ' 
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•  Oversight  and  control  mechanisms 
that  ensure  the  system  is  functioning  as 
intended  and  producing  accurate  ratings 
(Chapter  4). 

Together  these  rating,  quantification, 
data,  and  oversight  mechanisms  present 
a  framework  for  defining  and  improving 
the  evaluation  of  credit  risk. 

It  is  expected  that  rating  systems  will 
operate  dynamically.  As  ratings  are 
assigned,  quantified  and  used,  estimates 
will  be  compared  with  actual  results 
and  data  will  be  maintained  cuid 
updated  to  support  oversight  and 
validation  efforts  and  to  better  inform 
future  estimates.  The  rating  system 
review  and  internal  audit  functions  will 
serve  as  control  mechanisms  that  ensure 
that  the  process  of  ratings  assigrmient 
and  quantification  function  according  to 
policy  and  design  and  that 
noncompliance  and  weaknesses  are 
identified,  communicated  to  senior 
mcuiagement  and  the  board,  and 
addressed.  Rating  systems  with 
appropriate  data  and  oversight  feedback 
mechanisms  foster  a  learning 
enviroimient  that  promotes  integrity  in 
the  rating  system  and  continuing 
refinement. 

IRB  systems  need  the  support  and 
oversight  of  the  board  and  senior 
management  to  ensure  that  the  various 
components  fit  together  seamlessly  and 
that  incentives  to  make  the  system 
rigorous  extend  across  line,  risk 
management,  and  other  control  groups. 
Without  strong  board  and  senior 
management  support  and  involvement, 
rating  systems  are  unlikely  to  provide 
accurate  and  consistent  risk  estimates 
during  both  good  and  bad  times. 

The  new  regulatory  minimum  capital 
requirement  is  predicated  on  an 
institution's  internal  systems  being 
sufficiently  advanced  to  allow  a  full  and 
accurate  assessment  of  its  risk 
exposures.  Under  the  new  framework, 
an  institution  could  experience  a 
considerable  capital  shortfall  in  the 
most  difficult  of  times  if  its  risk 
estimates  are  materially  understated. 
Consequently,  the  IRB  framework 
demands  a  greater  level  of  validation 
work  and  controls  than  supervisors  have 
required  in  the  past.  When  properly 
implemented,  the  new  framework  holds 
the  potential  for  better  aligning 
minimum  capital  requirements  with  the 
risk  taken,  pushing  capital  requirements 
higher  for  institutions  that  specialize  in 
riskier  types  of  lending,  and  lower  for 
those  that  specialize  in  safer  risk 
exposures. 

Supervisors  will  evaluate  compliance 
with  the  supervisory  standards  for  each 
of  the  four  components  of  an  IRB 
system.  However,  evaluating 
compliance  with  each  of  the  standards 


individually  will  not  be  sufficient  to 
determine  an  institution's  overall 
compliance.  Rather,  supervisors  and 
institutions  must  also  evaluate  how  well 
the  various  components  of  an 
institution's  IRB  system  complement 
and  reinforce  one  another  to  achieve  the 
overall  objective  of  accurate  measures  of 
risk.  In  performing  their  evaluation, 
supervisors  will  need  to  exercise 
considerable  supervisory  judgment, 
both  in  evaluating  the  individual 
components  and  the  overall  IRB 
framework.  A  summary  of  the  key 
supervisory  expectations  for  each  of  the 
IRB  components  follows. 

Ratings  Assignment 

The  first  component  of  an  IRB  system 
involves  the  assignment  and  validation 
of  ratings  (see  Chapter  1).  Ratings  must 
be  accurately  and  consistently  applied 
to  all  corporate  credit  exposures  and  be 
subject  to  initial  and  ongoing  validation. 
Institutions  will  have  latitude  in 
designing  and  operating  IRB  rating 
systems  subject  to  five  broad  standards: 

Two-dimensional  risk-rating  system — 
IRB  institutions  must  be  able  to  make 
meaningful  and  consistent 
differentiations  among  credit  exposures 
along  two  dimensions — obligor  default 
risk  and  loss  severity  in  the  event  of  a 
default. 

Rank  order  risks — IRB  institutions 
must  rank  obligors  by  thefr  likelihood  of 
default,  and  facilities  by  the  loss 
severity  expected  in  default. 

Calibration — IRB  obligor  ratings  must 
be  calibrated  to  values  of  the  probability 
of  default  (PD)  parameter  and  loss 
severity  ratings  must  be  calibrated  to 
values  of  the  loss  given  default  (LGD) 
parameter. 

Accuracy — Actual  long-run  actual 
default  frequencies  for  obligor  rating 
grades  must  closely  approximate  the 
PDs  assigned  to  those  grades  and 
realized  loss  rates  on  loss  severity 
grades  must  closely  approximate  the 
LGDs  assigned  to  those  grades. 

Validation  process — IRB  institutions 
must  have  ongoing  validation  processes 
for  rating  systems  that  include  the 
evaluation  of  developmental  evidence, 
process  verification,  benchmarking,  and 
the  comparison  of  predicted  parameter 
values  to  actual  outcomes  (back- testing). 

Quantification 

The  second  component  of  an  IRB 
system  is  a  quantification  process  (see 
Chapter  2).  Since  obligor  and  facility 
ratings  may  be  assigned  separately  from 
the  quantification  of  the  associated  PD 
and  LGD  parameters,  quantification  is 
addressed  as  a  separate  process.  The 
quantification  process  must  produce 
values  not  only  for  PD  and  LGD  but  also 


for  EAD  and  for  the  effective  remaining 
maturity  (M).  The  quantification  of 
those  four  parameters  is  expected  to  be 
the  result  of  a  disciplined  process.  The 
key  considerations  for  effective 
quantification  are  as  follows: 

Process — IRB  institutions  must  have  a 
fully  specified  process  covering  all 
aspects  of  quantification  (reference  data, 
estimation,  mapping,  and  application). 

Documentation — The  quantification 
process,  including  the  role  and  scope  of 
expert  judgment,  must  be  fully 
documented  and  updated  periodically. 

Updating — Parameter  estimates  and 
related  documentation  must  be  updated 
regularly. 

Review — A  bank  must  subject  all 
aspects  of  the  quantification  process, 
including  design  and  implementation, 
to  an  appropriate  degree  of  independent 
review  and  validation. 

Constraints  on  Judgment — Judgmental 
adjustments  may  be  an  appropriate  part 
of  the  quantification  process,  but  must 
not  be  biased  toward  lower  risk 
estimates. 

Conservatism — Parameter  estimates 
must  incorporate  a  degree  of 
conservatism  that  is  appropriate  for  the 
overall  robustness  of  the  quantification 
process. 

Data  Maintenance 

The  third  component  of  an  IRB 
system  is  an  advanced  data  management 
system  that  produces  credible  and 
reliable  risk  estimates  (see  Chapter  3). 
The  broad  standard  governing  an  IRB 
data  maintenance  system  is  that  it 
supports  the  requirements  for  the  other 
IRB  system  components,  as  well  as  the 
institution's  broader  risk  management 
and  reporting  needs.  Institutions  will 
have  latitude  in  managing  their  data, 
subject  to  the  following  key  data 
maintenance  standards: 

Life  Cycle  Tracking — Institutions 
must  collect,  maintain,  and  analyze 
essential  data  for  obligors  and  facilities 
throughout  the  life  and  disposition  of 
the  credit  exposure. 

Rating  Assignment  Data — Institutions 
must  capture  all  significant  quantitative 
and  qualitative  factors  used  to  assign  the 
obligor  and  loss  severity  rating. 

Support  of  IRB  System — Data 
collected  by  institutions  must  be  of 
sufficient  depth,  scope,  and  reliability 
to: 

•  Validate  IRB  system  processes, 

•  Validate  parameters, 

•  Refine  the  IRB  system, 

•  Develop  internal  parameter 
estimates, 

•  Apply  improvements  historically, 

•  Calculate  capital  ratios, 

•  Produce  internal  and  public  reports, 
and 
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•  Support  r  isk  management. 
Control  and  0  versight  Mechanisms 

The  fourth  (  omponent  of  an  IRB 
system  is  com  jrised  of  control  and 
oversight  mec  lanisms  that  ensure  that 
the  various  co  Tiponents  of  the  IRB 
system  are  fur  ctioning  as  intended  (see 
Chapter  4).  Given  the  various  uses  of 
internal  risk  n  tings,  including  their 
direct  link  to  regulatory  capital 
requirements,  there  is  enormous, 
sometimes  coi  flicting,  pressure  on 
banks'  interna  rating  systems.  Control 
structures  are  lubject  to  the  following 
broad  standarc  s: 

Interdepend  ;nt  System  of  Controls — 
IRB  institutior  s  must  implement  a 
system  of  intei  dependent  controls  that 
include  the  foBowing  elements: 
Independ<  nee, 
Transpare  icy, 
Accountal  ility. 
Use  of  ratings. 
Rating  sys  em  review, 
Internal  ai  dit,  and 
Board  and  senior  management 
oversight. 

Checks  and  1  Jalances — Institutions 
must  combine  the  various  control 

d  way  that  provides 
checks  and  bal  uices  for  ensuring  IRB 
system  integrit  \/. 
The  system  c  f  oversight  and  controls 
jquired  for  an  effective  IRB  system  may 
operate  in  varii  lus  ways  within 
individual  inst  tutions.  This  guidance 
does  not  presci  ibe  any  particular 
organizational  structure  for  IRB 
oversight  and  control  mechanisms. 
Banks  have  bro  ad  latitude  to  implement 
structures  that  ue  most  effective  for 

circumstances,  as  long 


their  individua 


ti 
fcr 


C.  Scope  of 

This  draft  ^ 
performed  by 
and  compare 
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requirements 
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not  feasible  to 
examples.  In 
tend  to  be 
examples.  Givet 
still  in  the  earh 
qualifying  IRB 
that  this  guid 
to  more  explici 
and  improving 


as  those  structi  res  support  and  enhance 
the  institution';!  abihty  to  satisfy  the 
supervisory  sta  fidards  expressed  in  this 
document. 


Gw  dance 


guidance  reflects  work 
s  ipervisors  to  evaluate 
ciirrent  practices  at 
the  concepts  and 
an  IRB  framework.  For 
ich  a  range  of  practice 
examples  are  provided 
practices  may  or  may 
Ho'  i/ever,  in  many  other 
praci  ices  were  at  such  an 
d(  velopment  that  it  was 
c  escribe  specific 

cases,  requirements 
princ  iple-based  and  without 
that  institutions  are 
stages  of  developing 
systems,  it  is  expected 
will  evolve  over  time 
take  into  account  new 
)ractices. 


ance 


D.  Timing 

S.  An  IRB  system  must  be  operating 
fully  at  least  one  year  prior  to  the 
institution's  intended  start  date  for  the 
advanced  approach. 

As  noted  in  the  ANPR,  the  significant 
challenge  of  implementing  a  fully 
complying  IRB  system  requires  that 
institutions  and  supervisors  have 
sufficient  time  to  observe  whether  the 
IRB  system  is  delivering  risk-based 
capital  figiu-es  with  a  high  level  of 
integrity.  The  ability  to  observe  the 
institution's  ratings  architecture, 
validation,  data  maintenance  and 
control  functions  in  a  fully  operating 
environment  prior  to  implementation 
will  help  identify  how  well  the  IRB 
system  design  functions  in  practice. 
This  will  be  particularly  important 
given  that  in  the  first  year  of 
implementation  institutions  will  not 
only  be  subject  to  the  new  minimum 
capital  requirements,  but  will  also  be 
disclosing  risk-based  capital  ratios  for 
the  public  to  rely  upon  in  the 
assessment  of  the  institution's  financial 
health. 

II.  Ratings  for  IRB  Systems 

A.  Overview 

This  chapter  describes  the  design  and 
operation  of  risk-rating  systems  that  will 
be  acceptable  in  an  internal  ratings- 
based  (IRB)  framework.  Banks  will  have 
latitude  in  designing  and  operating  IRB 
rating  systems,  subject  to  five  broad 
standards: 

Two-dimensional  risk-rating  system — 
IRB  institfitions  must  be  able  to  make 
meaningful  and  consistent 
differentiations  among  credit  exposures 
along  two  dimensions — obligor  default 
risk  and  loss  severity  in  the  event  of  a 
default. 

Rank  order  risks — IRB  institutions 
must  rank  obligors  by  their  likelihood  of 
default,  and  facilities  by  the  loss 
severity  expected  in  default. 

Calibration — IRB  obligor  ratings  must 
be  calibrated  to  values  of  the  probability 
of  default  (PD)  parameter  and  loss 
severity  ratings  must  be  calibrated  to 
values  of  the  loss  given  default  (LGD) 
parameter. 

Accuracy — Actual  long-run  actual 
default  frequencies  for  obligor  rating 
grades  must  closely  approximate  the 
PDs  assigned  to  those  grades  and  actual 
loss  rates  on  loss  severity  grades  must 
closely  approximate  the  LCDs  assigned 
to  those  grades. 

Validation  process — IRB  institutions 
must  have  ongoing  validation  processes 
for  rating  systems  that  include  the 
evaluation  of  developmental  evidence, 
process  verification,  benchmarking,  and 


the  comparison  of  predicted  parameter 
values  to  actual  outcomes  (back-testing). 

B.  Credit  Ratings 

In  general,  a  credit  rating  is  a 
siunmary  indicator  of  the  relative  risk 
on  a  credit  exposure.  Credit  ratings  can 
take  many  forms.  The  most  widely 
'  known  credit  ratings  are  the  public 
agency  ratings,  which  are  expressed  as 
letters;  bank  internal  ratings  tend  to  be 
expressed  as  whole  numbers — for 
example,  1  through  10.  Some  rating 
model  outputs  are  expressed  in  terms  of 
probability  of  default  or  expected 
default  frequency,  in  which  case  they 
may  be  more  than  relative  measures  of 
risk.  Regardless  of  the  form,  meaningful 
credit  ratings  share  two  characteristics: 

•  They  group  credits  to  discriminate 
among  possible  outcomes. 

•  They  rank  the  perceived  levels  of 
credit  risk. 

Banks  have  used  credit  ratings  of 
various  types  for  a  variety  of  piu-poses. 
Some  ratings  are  intended  to  rank 
obligors  by  risk  of  default  and  some  are 
intended  to  rank  facilities^  by  expected 
loss,  which  incorporates  risk  of  default 
and  loss  severity.  Bank  rating  systems 
that  are  geared  solely  to  expected  loss 
will  need  to  be  amended  to  meet  the 
two-dimensional  requirements  of  the 
IRB  approach. 

Rating  Assignment  Techniques 

Banks  use  different  techniques,  such 
as  expert  judgment  and  models,  to 
assign  credit  risk  ratings.  For  banks 
using  the  IRB  approach,  how  ratings  are 
assigned  is  important  because  different 
techniques  will  require  different 
validation  processes  and  control 
mechanisms  to  ensure  the  integrity  of 
the  rating  system.  To  assist  the 
discussion  of  rating  architecture 
requirements,  described  below  are  some 
of  the  current  rating  assignment 
techniques.  Any  of  these  techniques — 
expert  judgment,  models,  constrained 
judgment,  or  a  combination  thereof— 
could  be  acceptable  within  an  IRB 
system,  provided  the  bank  meets  the 
standards  outlined  in  this  document. 

Expert  Judgment 

Historically,  banks  have  used  expert 
judgment  to  assign  ratings  to 
conunercial  credits.  With  this 
technique,  an  individual  weighs 
relevant  information  and  reaches  a 
conclusion  about  the  appropriate  risk 
rating.  Presumably,  the  rater  makes 
informed  judgments  based  on 
knowledge  gained  through  experience 
and  training. 


'  Facilities — loans,  lines,  or  other  separate 
extensions  of  credit  to  as  obligor. 
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The  key  feature  of  expert-judgment 
systems  is  flexibility.  The  prevalence  of 
judgmental  rating  systems  reflects  the 
view  that  the  determinants  of  default  are 
too  complicated  to  be  captured  by  a 
single  quantitative  model.  The  quality  of 
management  is  often  cited  as  an 
example  of  a  risk  determinant  that  is 
difficult  to  assess  through  a  quantitative 
model.  In  order  to  foster  internal 
consistency,  banks  employing  expert 
judgment  rating  systems  typically 
provide  narrative  guidelines  that  set  out 
ratings  criteria.  However,  the  expert 
must  decide  how  narrative  guidelines 
apply  to  a  given  set  of  circumstances. 

The  flexibility  possible  in  the 
assignment  of  judgmental  ratings  has 
implications  for  the  types  of  ratings 
review  that  are  feasible.  As  part  of  the 
ratings  validation  process,  banks  will 
attempt  to  confirm  that  raters  follow 
bank  policy.  However,  two  individuals 
exercising  judgment  can  use  the  same 
information  to  support  different  ratings. 
Thus,  the  review  of  an  expert  judgment 
rating  system  will  require  an  expert  who 
can  identify  the  impact  of  policy  and 
the  impact  of  judgment  on  a  rating. 

Models  - 

In  recent  years,  models  have  been 
developed  for  use  in  rating  commercial 
credits.  In  a  model-based  approach, 
inputs  are  numeric  and  provide 
quantitative  and  qualitative  information 
about  an  obligor.  The  inputs  are 
combined  using  mathematical  equations 
to  produce  a  number  that  is  translated 
into  a  categorical  rating.  An  important 
feature  of  models  is  that  the  rating  is 
perfectly  replicable  by  another  party, 
given  the  same  inputs. 

The  models  used  in  credit  rating  can 
be  distinguished  by  the  techniques  used 
to  develop  them.  Some  models  may  rely 
on  statistical  techniques  while  others 
rely  on  expert-judgment  techniques. 

Statistical  models.  Statistically 
developed  models  are  the  result  of 
statistical  optimization,  in  which  well- 
defined  mathematical  criteria  are  used 
to  choose  the  model  that  has  the  closest 
fit  to  the  observed  data.  Numerous 
techniques  can  be  used  to  build 
statistical  models;  regression  is  one 
widely  recognized  example.  Regardless 
of  the  specific  statistical  technique,  a 
knowledgeable  independent  reviewer 
will  have  to  exercise  judgment  in 
evaluating  the  reasonableness  of  a 
model's  development,  including  its 
underlying  logic,  the  techniques  used  to 
handle  the  data,  and  the  statistical 
model  building  techniques. 


Expert-derived  models.^  Several 
banks  have  built  rating  models  by 
asking  their  experts  to  decide  what 
weights  to  assign  to  critical  variables  in 
the  models.  Drawing  on  their 
experience,  the  experts  first  identify  the 
observable  variables  that  affect  the 
likelihood  of  default.  They  then  reach 
agreement  on  the  weights  to  be  assigned 
to  each  of  the  variables.  Unlike 
statistical  optimization,  the  experts  are 
not  necessarily  using  clear,  consistent 
criteria  to  select  the  weights  attached  to 
the  variables.  Indeed,  expert-judgment 
model  building  is  often  a  practical 
choice  when  there  is  not  enough  data  to 
support  a  statistical  model  building. 
Despite  its  dependence  on  expert 
judgment,  this  method  can  be  called 
model-based  as  long  as  the  result — the 
equation,  most  likely  with  linear 
weights — is  used  as  the  basis  to  rate  the 
credits.  Once  the  equation  is  set,  the 
model  shares  the  feature  of  replicability 
with  statistically  derived  models. 
Generally,  independent  credit  experts 
use  judgment  to  evaluate  the 
reasonableness  of  the  development  of 
these  models. 

Constrained  Judgment 

The  alternatives  just  described 
present  the  extremes,  but  in  practice, 
many  banks  use  rating  systems  that 
combine  models  with  judgment.  Two 
approaches  are  common. 

Judgmental  systems  with  quantitative 
guidelines  or  model  results  as  inputs. 
Historically,  the  most  common 
approach  to  rating  has  involved 
individuals  exercising  judgment  about 
risks,  subject  to  policy  guidelines 
containing  quantitative  criteria  such  as 
minimum  values  for  particular  financial 
ratios.  Banks  develop  quantitative 
criteria  to  guide  individuals  in  assigning 
ratings,  but  often  believe  that  those 
criteria  do  not  adequately  reflect  the 
information  needed  to  assign  a  rating. 

One  version  of  this  constrained 
judgment  approach  features  a  model 
output  as  one  among  several  criteria  that 
an  individual  may  consider  in  assigning 
ratings.  The  individual  assigning  the 
rating  is  responsible  for  prioritizing  the 
criteria,  reconciling  conflicts  between 
criteria,  and  if  warranted,  overriding 
some  criteria.  Even  if  individuals 
incorporate  model  results  as  one  of  the 
factors  in  their  ratings,  they  will 
exercise  judgment  in  deciding  what 


2  Some  banks  have  developed  credit  rating 
models  that  they  refer  to  as  "scorecards,"  but  they 
have  used  expert  judgment  to  derive  the  weights. 
While  they  are  models,  they  are  not  scoring  models 
in  the  now  conventional  use  of  the  term.  In  its 
conventional  use,  the  term  scoring  model  is 
reserved  for  a  rating  model  derived  using  statistical 
techniques.  ' 


weight  to  attach  to  the  model  result.  The 
appeal  of  this  approach  is  that  the 
model  combines  many  pieces  of 
information  into  a  single  output,  which 
simplifies  analysis,  while  the  rater 
retains  flexibility  regarding  the  use  of 
the  model  output. 

Model-based  ratings  with  judgmental 
overrides.  When  banics  use  rating 
models,  individuals  are  generally 
permitted  to  override  the  results  under 
certain  conditions  and  within  tolerance 
levels  for  frequency.  Credit-rating 
systems  in  which  individuals  can 
override  models  raise  many  of  the  same 
issues  presented  separately  by  pure 
judgment  and  model-based  systems.  If 
overrides  are  rare,  the  system  can  be 
evaluated  largely  as  if  it  is  a  model- 
based  system.  If,  however,  overrides  are 
prevalent,  the  system  will  be  evaluated 
more  like  a  judgmental  system. 

Since  constrained  judgment  systems 
combine  features  of  both  expert 
judgment  and  model-based  systems, 
their  evaluation  will  require  the  skills 
required  to  evaluate  both  of  these  other 
systems. 

C.  IRB  Ratings  System  Architecture 

Two-Dimensional  Rating  System 

S.  IRB  risk  rating  systems  must  have 
two  rating  dimensions — obligor  and  loss 
severity  ratings. 

S.  IRB  obligor  and  loss  severity  ratings 
must  be  calibrated  to  values  of  the 
probability  of  default  (PD)  and  the  loss 
given  default  (LGD),  respectively- 
Regardless  of  the  type  of  rating 
system(s)  used  by  an  institution,  the  IRB 
approach  imposes  some  specific 
requirements.  The  first  requirement  is 
that  an  IRB  rating  system  must  be  two- 
dimensional.  Banks  will  assign  obligor 
ratings,  which  will  be  associated  with  a 
PD.  They  will  also  either  assign  a  loss 
severity  rating,  which  will  be  associated 
with  LGD  values,  or  directly  assign  LGD 
values  to  each  facility.  The  process  of 
assigning  the  obligor  and  loss  severity 
ratings — hereafter  referred  to  as  the 
rating  system — is  discussed  below;  and 
the  process  of  calibrating  obligor  and 
loss  severity  ratings  to  PD  and  LGD 
parameters  is  discussed  in  Chapter  2. 

S.  Banks  must  record  obligor  defaults 
in  accordance  with  the  IRB  definition  of 
default. 

Definition  of  Default 

The  consistent  identification  of 
defaults  is  fundamental  to  any  IRB 
rating  system.  For  IRB  purposes,  a 
default  is  considered  to  have  occurred 
with  regard  to  a  particular  obligor  when 
either  or  both  of  the  two  following 
events  have  taken  place: 

•  The  obligor  is  past  due  more  than 
90  days  on  any  material  credit 
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obligation  to  t  le  banking  group. 
Overdrafts  will  be  considered  as  being 
past  due  once  the  customer  has 
breached  an  advised  limit  or  been 
advised  of  a  lii  nit  smaller  than  current 
outstandings. 

•  The  bank  ;onsiders  that  the  obligor 
is  unlikely  to  j  ay  its  credit  obligations 
to  the  banking  group  in  full,  without 
recourse  by  th(  bank  to  actions  such  as 
liquidating  col  ateral  (if  held). 

or  its  underlying  credit 
neets  one  or  more  of  the 


Any  obligor 
facilities)  that 
following  cone  itions  is  considered 
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loss. 
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similar  order  in  respect 
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has 
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Obligor  Ratings 

S.  Banks  must  assign  discrete  obligor 
grades. 

While  banks  may  use  models  to 
estimate  probabilities  of  default  for 
individual  obligors,  the  IRB  approach 
requires  banks  to  group  the  obligors  into 
discrete  grades.  Each  obligor  grade,  in 
turn,  must  be  associated  with  a  single 
PD. 

S.  The  obligor-rating  system  must 
result  in  a  ranking  of  obligors  by 
likelihood  of  default. 

The  proper  operation  of  the  obligor- 
rating  system  will  feature  a  ranking  of 
obligors  by  likelihood  of  default.  For 
example,  if  a  bank  uses  a  rating  system 
based  on  a  10-point  scale,  with  1 
representing  obligors  of  highest 
financial  strength  and  10  representing 
defaulted  obligors,  grades  2  through  9 
should  represent  groups  of  ever- 
increasing  risk.  In  a  rating  system  in 
which  risk  increases  with  the  grade,  an 
obligor  with  a  grade  4  is  riskier  than  an 
obligor  with  a  grade  2,  but  need  not  be 
twice  as  risky. 

S.  Separate  exposiu-es  to  the  same 
obligor  must  be  assigned  to  the  same 
obligor  rating  grade. 

As  noted  above,  the  IRB  homework 
requires  that  the  obligor  fating  be 
distinct  from  the  loss  severity  rating, 
which  is  assigned  to  the  facility. 
Collateral  and  other  facility 
characteristics  should  not  iniluence  the 
obligor  rating.  For  example,  in  a  1-to-lO 
rating  system,  where  risk  increases  with 
the  number  grade,  a  defaulted  borrower 
with  a  fully  cash-secured  transaction 
should  be  rated  a  10 — defaulted — 
regardless  of  the  remote  expectation  of 
loss.  Likewise,  a  borrower  whose 
financial  condition  warrants  the  highest 
investment  grade  rating  should  be  rated 
a  1  even  if  the  bank's  transactions  are 
subordinate  to  other  creditors  and 
unsecured.  Since  the  rating  is  assigned 
to  the  obligor  and  not  the  facility, 
separate  exposures  to  the  same  obligor 
must  be  assigned  to  the  same  obligor 
rating  grade. 

At  the  bottom  of  any  IRB  system 
rating  scale  is  a  default  grade.  Once  an 
obligor  is  considered  to  be  in  default  for 
IRB  piu-poses,  that  obligor  must  be 
assigned  a  default  grade  until  such  time 
as  its  financial  condition  and 
.performance  improve  sufficiently  to 
clearly  meet  the  bank's  internal  rating 
definition  for  one  of  its  non-default 
grades.  Once  an  obligor  is  in  default  on 
any  material  credit  obligation  to  the 
subject  bank,  all  of  its  facilities  at  that 
institution  are  considered  to  be  in 
default. 

S.  In  assigning  an  obligor  to  a  rating 
category,  the  bank  must  assess  the  risk 


of  obligor  default  over  a  period  of  at 
least  one  year. 

S.  Obligor  ratings  must  reflect  the 
impact  of  financial  distress. 

In  assigning  an  obligor  to  a  rating 
category,  the  bank  must  assess  the  risk 
of  obligor  default  over  a  period  of  at 
least  one  year.  This  use  of  a  one-year 
assessment  horizon  does  not  mean  that 
a  bank  should  limit  its  consideration  to 
outcomes  for  that  obligor  that  are  most 
likely  over  that  year;  the  rating  must 
take  into  account  possible  adverse 
events  that  might  increase  an  obligor's 
likelihood  of  default. 

Rating  Philosophy — Decisions 
Underlying  Ratings  Architecture 

S.  Banks  must  adopt  a  ratings 
philosophy.  Policy  guidelines  should 
describe  the  ratings  philosophy, 
particularly  how  quickly  ratings  are 
expected  to  migrate  in  response  to 
economic  cycles. 

S.  A  bank's  capital  management 
policy  must  be  consistent  with  its 
ratings  philosophy  in  order  to  avoid 
capital  shortfalls  in  times  of  systematic 
economic  stress. 

In  the  IRB  framework,  banks  assign 
obligors  to  groups  that  are  expected  to    ' 
share  common  default  frequencies.  That 
general  description,  however,  still 
leaves  open  different  possible 
implementations,  depending  on  how  the 
bank  defines  the  set  of  possible  adverse 
events  that  the  obligor  might  face.  A 
bank  must  decide  whether  obligors  are 
grouped  by  expected  common  default 
frequency  over  the  next  year  (a  so-called 
point-in-iime  rating  system)  or  by  an 
expected  common  default  frequency 
over  a  wider  range  of  possible  stress 
outcomes  (a  so-called  through-the-cycle 
rating  system).  Choosing  between  a 
point-in-time  system  and  a  through-the- 
cycle  system  yields  a  rating  philosophy. 

In  point  in  time  rating  systems, 
obligors  are  assigned  to  groups  tliat  are 
expected  to  share  a  common  default 
frequency  in  a  particular  year.  Point-in- 
time  ratings  change  from  year  to  year  as 
borrowers'  circumstances  change, 
including  changes  due  to  the  economic 
possibilities  faced  by  the  borrowers. 
Since  the  economic  circumstances  of 
many  borrowers  reflect  the  common 
impact  of  the  general  economic 
environment,  the  transitions  in  point-in- 
time  ratings  will  reflect  that  systematic 
influence.  A  Merton-style  probability  of 
default  prediction  model  is  commonly 
believed  to  be  an  example  of  a  point-in- 
time  approach  to  rating  (although  that 
may  depend  on  the  specific 
implementation  of  the  model). 

Through-the-cycle  rating  systems  do 
not  ask  the  question,  what  is  the 
probability  of  default  over  the  next  year. 
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Instead,  they  assign  obligors  to  groups 
that  would  be  expected  to  share  a 
common  default  frequency  if  the 
borrowers  in  them  were  to  experience 
distress,  regardless  of  whether  that 
distress  is  in  the  next  year.  Thus,  as  the 
descriptive  title  suggests,  this  rating 
philosophy  abstracts  from  the  near-term 
economic  possibilities  and  considers  a 
richer  assessment  of  the  possibilities. 
Like  point-in-time  ratings,  through  the 
cycle  ratings  will  changa  from  year  to 
year  due  to  changes  in  borrower 
circumstance.  However,  since  this  rating 
philosophy  abstracts  from  the 
immediate  economic  circumstance  and 
considers  the  implications  of 
hypothetical  stress  circumstances,  year 
to  year  transitions  in  ratings  will  be  less 
influenced  by  changes  in  the  actual 
economic  environment.  The  ratings 
agencies  are  commonly  believed  to  use 
through-the-cycle  rating  approaches. 

Current  practice  in  many  banks  in  the 
U.S.  is  to  rate  obligors  using  an 
approach  that  combines  aspects  of  both 
point-in-time  and  through  the  cycle 
approaches.  The  explanation  provided 
by  banks  that  combine  those  approaches 
is  that  they  want  rating  transitions  to 
reflect  the  directional  impact  of  changes 
in  the  economic  environment,  but  that 
they  do  not  want  all  of  the  volatility  in 
ratings  associated  with  a  point-in-time 
approach. 

Regardless  of  which  ratings 
philosophy  a  bank  chooses,  em  IRB  bank 
must  articulate  clearly  its  approach  and 
the  implications  of  that  choice.  As  part 
of  the  choice  of  rating  philosophy,  the 
bank  must  decide  whether  the  same 
ratings  philosophy  will  be  employed  for 
all  of  the  bank's  portfolios.  And 
management  must  articulate  the 
implications  that  the  bank's  ratings 
philosophy  has  on  the  bank's  capital 
planning  process.  If  a  bank  chooses  a 
ratings  philosophy  that  is  likely  to  result 
in  ratings  transitions  that  reflect  the 
impact  of  the  economic  cycle,  its  capital 
management  policy  must  be  designed  to 
avoid  capital  shortfalls  in  times  of 
systematic  economic  stress. 

Obligor-Rating  Granularity 

S.  An  institution  must  have  at  least 
seven  obligor  grades  that  contain  only 
non-defaulted  borrowers  and  at  least 
one  grade  to  which  only  defaulted 
borrowers  are  assigned. 

The  number  of  grades  used  in  a  rating 
system  should  be  sufficient  to 
reasonably  ensure  that  management  can 
meaningfully  differentiate  risk  in  the 
portfolio,  without  being  so  large  that  it 
limits  the  practical  use  of  the  rating 
system.  To  determine  the  appropriate 
number  of  grades  beyond  the  minimum 
seven  non-default  grades,  each 


institution  must  perform  its  own 
internal  analysis. 

S.  An  institution  must  justify  the 
number  of  obligor  grades  used  in  its 
rating  system  and  the  distribution  of 
obligors  across  those  grades. 

The  mere  existence  of  an  exposure 
concentration  in  a  grade  (or  grades)  does 
not,  by  itself,  reflect  weakness  in  a 
rating  system.  For  e.xample,  banks  may 
focus  on  a  particular  type  of  lending, 
such  as  asset-based  lending,  in  which 
the  borrowers  may  have  similar  default 
risk.  Banks  with  such  focused  lending 
activities  may  use  close  to  the  minimum 
number  of  obligor  grades,  while  banks 
with  a  broad  range  of  lending  activities 
should  have  more  grades.  However, 
banks  with  a  high  concentration  of 
obligors  in  a  particular  grade  are 
expected  to  perform  a  thorough  analysis 
that  supports  such  a  concentration. 

A  significant  concentration  within  an 
obligor  grade  may  be  suspected  if  the 
financial  strength  of  the  borrowers 
within  that  grade  varies  considerably.  If 
obligors  seem  unduly  concentrated, 
then  management  should  ask 
themselves  the  following  questions: 

•  Are  the  criteria  for  eacn  grade  clear? 
Those  rating  criteria  may  be  too  vague 
to  allow  raters  to  make  clear 
distinctions.  Ambiguity  may  be  an  issue 
throughout  the  rating  scale  or  it  may  be 
limited  to  the  most  commonly  used 
ratings. 

•  How  diverse  are  the  obligors?  That 
is  how  many  market  segments  (for 
example,  large  commercial,  middle 
market,  private  banking,  small  business, 
geography,  etc.)  are  significantly 
represented  in  the  bank's  borrower 
population?  If  a  bank's  commercial  loan 
portfolio  is  not  concentrated  in  one 
market  segment,  its  risk  rating 
(iistribution  is  not  likely  to  be 
concentrated. 

•  How  broad  are  the  bank's  internal 
rating  categories  compared  to  those  of 
other  lenders?  The  bank  may  be  able  to 
learn  enough  from  publicly  available 
information  to  adjust  its  rating  criteria. 

Some  banks  use  "modifiers"  to 
provide  more  risk  differentiation  to  a 
given  rating  system.  A  risk  rating 
modified  with  a  plus,  minus  or  other 
indicator  does  not  constitute  a  separate 
grade  unless  the  bank  has  developed  a 
distinct  rating  definition  and  criteria  for 
the  modified  grade.  In  the  absence  of 
such  distinctions,  grades  such  as  5.  5+, 
and  5  -  are  viewed  as  a  single  grade  for 
regulatory  capital  purposes  regardless  of 
the  existence  of  the  modifiers. 

Loss  Severity  Ratings 

S.  Banks  must  rank  facilities  by  the 
expected  severity  of  the  loss  upon 
default. 


The  second  dimension  of  an  IRB 
system  is  the  loss  severity  rating,  which 
is  calibrated  to  LCD.  A  facility's  LCD 
estimate  is  the  loss  the  bank  is  likely  to 
incur  in  the  event  that  the  obligor 
defaults,  and  is  expiressed  as  a 
percentage  of  exposure  at  the  time  of 
default.  LCD  estimates  can  be  assigned 
either  through  the  use  of  a  loss  severity 
rating  system  or  they  can  be  directly 
assigned  to  each  facility. 

LCD  analysis  is  still  in  very  early 
stages  of  development  relative  to  default 
risk  modeling.  Academic  research  in 
this  area  is  relatively  sparse,  data  are  not 
abundant,  and  industry  practice  is  still 
widely  varying  and  evolving.  Given  the 
lack  of  data  and  the  lack  of  research  into 
LGD  modeling,  some  banks  are  likely,  as 
a  first  step,  to  segment  their  portfolios 
by  a  handful  of  available  characteristics 
and  determine  the  appropriate  LCDs  for 
those  segments.  Over  time,  banks'  LGD 
methodologies  are  expected  to  evolve. 
Long-standing  banking  experience  and 
existing  research  on  LGD.  while 
preliminary,  suggests  that  collateral 
values,  seniority,  industry,  etc.  are 
predictive  of  loss  severity. 

S.  Banks  must  have  empirical  support 
for  LGD  rating  systems  regardless  of 
whether  they  use  an  LGD  grading 
system  or  directly  assign  LGD  estimates. 

Whether  a  bank  chooses  to  assign 
LGD  values  directly  or,  alternatively,  to 
rate  facilities  and  then  quantify  the  LGD 
for  the  rating  grades,  the  key 
requirement  is  that  it  will  need  to 
identify  facility  characteristics  that 
influence  LGD.  Each  of  the  loss  severity 
rating  categories  must  be  associated 
with  an  empirically  supported  LGD 
estimate.  In  much  the  same  way  an 
obligor-rating  system  ranks  exposures 
by  the  probability  of  default,  a  facility 
rating  system  must  rank  facilities  by  the 
likely  loss  severity. 

Regardless  of  the  method  used  to" 
assign  LCDs  (loss  severity'  grades  or 
direct  LGD  estimation),  data  used  to 
support  the  methodology  must  be 
gathered  systematically.  For  many 
banks,  the  quality  and  quantity  of  data 
available  to  support  the  LGD  estimation 
process  will  have  an  influence  on  the 
method  they  choose. 

Stress  Condition  LCDs 

S.  Loss  severity  ratings  must  reflect 
losses  expected  during  periods  with  a 
relatively  high  number  of  defaults. 

Like  obligor  ratings,  which  group 
obligors  by  expected  default  frequency, 
loss  severity  ratings  assign  facilities  to 
groups  that  are  expected  to  experience 
a  common  loss  severity.  However,  the 
different  treatment  accorded  to  PD  and 
LGD  in  the  model  used  to  calculate  IRB 
capital  requirements  mandates  an 
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asymmetric  tri  latment  of  obligor  and 
loss  severity  ratings.  Obligor  ratings 
assign  obligors  to  groups  that  are 
expected  to  ex  aerience  conunon  default 
frequencies  ac  oss  a  number  of  years, 
some  of  which  are  years  oi  general 
economic  stres  s  and  some  of  which  are 
not.  In  contras ;,  loss  severity  ratings  (or 
estimates)  mui  t  pertain  to  losses 
expected  duriig  periods  with  a  high 
number  of  def<  ults — particular  years 
that  can  be  cal  ed  stress  conditions.  For 
cases  in  which  loss  severities  do  not 
have  a  materia  degree  of  cyclical 


variability,  use 


weighted  aven  ge  is  appropriate, 


although  stress 


exceeds  these  <  verages. 

Loss  Severity  F  ating/LGD  Granularity 
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Other  Consider  itions  of  IRB  Rating 
System  Archite  rture 

Timeliness  of  F  atings 

S.  All  risk  rat  ings  must  be  updated 
whenever  new  elevant  information  is 
received,  but  m  list  be  updated  at  least 
annually. 

A  bank  must  lave  a  policy  that 
requires  a  dyna  nic  ratings  approach 
ensuring  that  ol  iligor  and  loss  severity 
ratings  reflect  c  nrent  information.  That 
policy  must  alsi )  specify  minimiun 
financial  report  ng  and  collateral 
valuation  requii  ements.  For  example,  at 
the  time  of  serv  cing  events,  banks 
typically  receiv  j  updated  financial 
information  on  abligors.  For  cases  in 
which  loss  severity  grades  or  estimates 
are  dependent  c  n  collateral  values  or 
other  factors  thi  t  change  periodically, 
that  policy  mus :  take  into  account  the 
need  to  update  hese  factors. 

Banks'  polici((s  may  include  an 
alternative  ratir  g  update  timetable  for 
exposures  belov  i  a  de  minimus  amount 


that  is  justified  by  the  lack  of  materiality 
of  the  potential  impact  on  capital.  For 
example,  some  banks  use  triggering 
events  to  prompt  an  update  of  their 
ratings  on  de  minimus  exposures  rather 
than  adhering  to  a  specific  timetable. 

Multiple  Ratings  Systems 

Some  banks  may  develop  one  risk- 
rating  system  that  can  be  used  across  the 
entire  commercial  loan  portfolio. 
However,  a  bank  can  choose  to  deploy 
any  number  of  rating  systems  as  long  as 
all  exposm-es  are  assigned  PD  and  LGD 
values.  A  different  rating  system  could 
be  used  for  each  business  line  and  each 
rating  system  could  use  a  different 
rating  scale.  A  bank  could  also  use  a 
different  rating  system  for  each  business 
line  with  each  system  using  a  common 
rating  scale.  Rating  models  could  be 
used  for  some  portfolios  and  expert 
judgment  systems  for  others.  An 
institution's  complexity  and 
sophistication,  as  well  as  the  size  and 
range  of  products  offered,  will  affect  the 
types  and  numbers  of  rating  systems 
employed. 

While  using  a  number  of  rating 
systems  is  feasible,  such  a  practice 
might  make  it  more  difficult  to  meet 
supervisory  standards.  Each  rating 
system  must  conform  to  the  standards  in 
this  guidance  and  must  be  validated  for 
accuracy  and  consistency.  The 
requiremeht  that  each  rating  systems  be 
calibrated  to  parameter  values  imposes 
the  ultimate  constraint,  which  is  that 
ratings  be  applied  consistently. 

Recognition  of  the  Risk  Mitigation 
Benefits  of  Guarantees 

S.  Banks  reflecting  the  risk-mitigating 
effect  of  guarantees  must  do  so  by  either 
adjusting  PDs  or  LGDs,  but  not  both. 

S.  To  recognize  the  risk-mitigating 
effects  of  guarantees,  institutions  must 
ensure  that  the  written  guarantee  is 
evidenced  by  an  unconditional  and 
legally  enforceable  commitment  to  pay 
that  remains  in  force  until  the  debt  is 
satisfied  in  full. 

Adjustments  for  guarantees  must  be 
made  in  accordance  with  specific 
criteria  contained  in  the  bank's  credit 
policy.  The  criteria  should  be  plausible 
and  intuitive,  and  should  address  the 
guarantor's  ability  and  willingness  to 
meet  its  obligations.  Banks  are  expected 
to  gather  evidence  that  confirms  the 
risk-mitigating  effect  of  guarantees. 

Other  forms  of  written  third-party 
support  (for  example,  comfort  letters  or 
letters  of  awareness)  that  are  not  legally 
binding  should  not  be  used  to  adjust  PD 
or  LGD  imless  a  bank  can  demonstrate 
through  analysis  of  internal  data  the 
risk-mitigating  effect  of  such  support. 
Banks  may  not  adjust  PDs  or  LGDs  to 


reflect  implied  support  or  verbal 
assurances. 

Regardless  of  the  method  used  to 
recognize  the  risk-mitigating  effects  of 
guarantees,  a  bank  must  adopt  an 
approach  that  is  applied  consistently 
over  time  and  across  the  portfolio. 
Moreover',  the  onus  is  on  the  bank  to 
demonstrate  that  its  approach  is 
supported  by  logic  and  empirical 
results.  While  guarantees  may  provide 
grounds  for  adjusting  PD  or  LGD,  they 
caimot  result  in  a  lower  risk  weight  than 
that  assigned  to  a  similar  direct 
obligation  of  the  guarantor.^ 

Validation  Process 

S.  IRB  rating  system  architecture  must 
be  designed  to  ensure  rating  system 
accuracy. 

As  part  of  their  IRB  rating  system 
architecture,  banks  must  implement  a 
process  to  ensure  the  accuracy  of  their 
rating  systems.  Rating  system  accuracy 
is  defined  as  the  combination  of  the 
following  outcomes: 

•  The  actual  long-run  average  default 
frequency  for  each  rating  grade  is  not 
significantly  greater  than  the  PD 
assigned  to  that  grade. 

•  The  actual  stress-condition  loss 
rates  experienced  on  defaulted  facilities 
are  not  significantly  greater  than  the 
LGD  estimates  assigned  to  those 
facilities. 

Some  differences  across  individual 
grades  between  observed  outcomes  and 
the  estimated  parameter  inputs  to  the 
IRB  equations  can  be  expected.  But  if 
systematic  differences  suggest  a  bias 
toward  lowering  regulatory  capital 
requirements,  the  integrity  of  the  rating 
system  (of  either  the  PD  or  LGD 
dimensions  or  of  both)  becomes  suspect. 
Validation  is  the  set  of  activities 
designed  to  give  the  greatest  possible 
assurances  of  ratings  system  accuracy. 

S.  Banks  must  have  ongoing 
validation  processes  that  include  the 
review  of  developmental  evidence, 
ongoing  monitoring,  and  the 
comparison  of  predicted  parameter 
values  to  actual  outcomes  (back-testing). 

Validation  is  an  integral  part  of  the 
rating  system  architecture.  Banks  must 
have  processes  designed  to  give 


'  The  probability  that  an  obhgor  and  a  guarantor 
(who  supports  the  obligors  debt)  will  both  default 
on  a  debt  is  lower  than  the  probability  that  either 
the  obligor  or  the  guarantor  will  default.  This 
favorable  risk-mitigation  effect  is  known  as  the 
reduced  likelihood  of  "double  default."  In 
determining  their  rating  criteria  and  procedures, 
banks  are  not  permitted  to  consider  possible 
favoraljle  effects  of  imperfect  expected  correlation 
between  default  events  for  the  borrower  and 
guarantor  for  purposes  of  regulatory  capital 
requirements.  Thus,  the  adjusted  risk  weight  cannot 
reflect  the  risk  mitigation  of  double  default.  The 
ANPR  solicits  public  comment  on  the  double- 
default  issues. 


Federal  Register/ Vol.  6?,  No.  149 /Monday,  August  4,  2003 /Notices 


45957 


reasonable  assurances  of  their  rating 
systems'  accuracy.  The  ongoing  process 
to  confirm  and  ensure  rating  system 
accuracy  consists  of: 

•  The  evaluation  of  developmental 
evidence, 

•  Ongoing  monitoring  of  system 
implementation  and  reasonableness 
(verification  and  benchmarking),  and 

•  Back-testing  (comparing  actual  to 
predicted  outcomes). 

IRB  institutions  are  expected  to 
employ  all  of  the  components  of  this 
process.  However,  the  data  to  perform 
comprehensive  back-testing  will  not  be 
available  in  the  early  stages  of 
implementing  an  IRB  rating  system. 
Therefore,  banks  will  have  to  rely  more 
heavily  on  developmental  evidence, 
quality  control  tests,  and  benchmarking 
to  assure  themselves  and  other 
interested  parties  that  their  rating 
systems  are  likely  to  be  accurate.  Since 
the  time  delay  before  rating  systems  can 
be  back-tested  is  likely  to  be  an 
important  issue — because  of  the  rarity  of 
defaults  in  most  years  and  the  bunching 
of  defaults  in  a  few  years — the  other 
parts  of  the  validation  process  will 
assume  greater  importance.  If  rating 
processes  are  developed  in  a  learning 
environment  in  which  banks  attempt  to 
change  and  improve  ratings,  back 
testing  may  be  delayed  even  further. 
Validation  in  its  early  stages  will 
depend  on  bank  management's 
exercising  informed  judgment  about  the 
likelihood  of  the  rating  system 
working — not  simply  on  empirical  tests. 

Ratings  System  Developmental 
Evidence 

The  first  source  of  support  for  the 
validity  of  a  bank's  rating  system  is 
developmental  evidence.  Evaluating 
developmental  evidence  involves 
making  a  reasonable  assessment  of  the 
quality  of  the  rating  system  by  analyzing 
its  design  and  construction. 
Developmental  evidence  is  intended  to 
answer  the  question.  Could  the  rating 
system  be  expected  to  work  reasonably 
if  it  is  implemented  as  designed?  That 
evidence  will  have  to  be  revisited 
whenever  the  bank  makes  a  change  to 
its  rating  system.  If  a  bank  adopts  a 
rating  system  and  does  not  make 
changes,  this  step  will  not  have  to  be 
revisited.  However,  since  rating  systems 
are  likely  to  change  over  time  as  the 
bank  learns  about  the  effectiveness  of 
the  system  and  incorporates  the  results 
of  those  analyses,  the  evaluation  of 
developmental  evidence  is  likely  to  be 
£m  ongoing  part  of  the  process.  The 
particular  steps  taken  in  evaluating 
developmental  evidence  will  depend  on 
the  type  of  rating  system. 


Generally,  the  evaluation  of 
developmental  evidence  will  include  a 
body  of  expert  opinion.  For  example, 
developmental  evidence  in  support  of  a 
statistical  rating  model  must  include 
information  on  the  logic  that  supports 
the  model  and  an  analysis  of  the 
statistical  model-building  techniques.  In 
contrast,  developmental  evidence  in 
support  of  a  constrained-judgment 
system  that  features  guidance  values  of 
financial  ratios  might  include  a 
description  of  the  logic  and  evidence 
relating  the  values  of  the  ratios  to  past 
default  and  loss  outcomes. 

Regardless  of  the  type  of  rating 
system,  the  developmental  evidence 
will  be  more  persuasive  when  it 
includes  empirical  evidence  on  how 
well  the  ratings  might  have  worked  in 
the  past.  This  evidence  should  be 
available  for  a  statistical  model  since 
such  models  are  chosen  to  maximize  the 
fit  to  outcomes  in  the  development 
sample.  In  addition,  statistical  models 
should  be  supported  by  evidence  that 
they  work  well  outside  the  development 
sample.  Use  of  "holdout"  sample 
evidence  is  a  good  model-building 
practice  to  ensure  that  the  model  is  not 
merely  a  statistical  quirk  of  the 
particular  data  set  used  to  build  the 
model. 

Empirical  developmental  evidence  of 
rating  effectiveness  will  be  more 
difficult  to  produce  for  a  judgmental 
rating  system.  Such  evidence  would 
require  asking  raters  how  they  would 
have  rated  past  credits  for  which  they 
did  not  know  the  outcomes.  Those 
retrospective  ratings  could  then  be 
compared  to  the  outcomes  to  determine 
whether  the  ratings  were  correct  on 
average.  Conducting  such  tests, 
however,  will  be  difficult  because 
historical  data  sets  may  not  include  all 
of  the  information  that  an  individual 
would  have  actually  used  in  making  a  * 
judgment  about  a  rating. 

The  sufficiency  of  the  developmental 
evidence  will  itself  be  a  matter  of 
informed  expert  opinion.  Even  if  the 
rating  system  is  model-based,  an 
evaluation  of  developmental  evidence 
will  entail  judging  the  merits  of  the 
model-building  technique.  Although  no 
bright  line  tests  are  feasible  because 
expert  judgment  is  essential  to  the 
evaluation  of  rating  system 
development,  experts  will  be  able  to 
draw  conclusions  about  whether  a  well- 
implemented  system  would  be  likely  to 
perform  satisfactorily. 

Ratings  System  Ongoing  Validation 

The  second  source  of  analytical 
support  for  the  validity  of  a  bank  rating 
system  is  the  ongoing  analysis  intended 
to  confirm  that  the  rating  system  is 


being  implemented  and  continues  to 
perform  as  intended.  Such  analysis 
involves  process  verification  and 
benchmarking. 

Process  Verification 

Verification  activities  address  the 
question,  Are  the  ratings  being  assigned 
as  intended?  Specific  verification 
activities  will  depend  on  the  rating 
approach.  If  a  model  is  used  for  rating, 
verification  analysis  begins  by 
confirming  that  the  computer  code  used 
to  deploy  the  model  is  correct.  The 
computer  code  can  be  verified  in  a 
number  of  established  ways.  For 
example,  a  qualified  expert  can 
duplicate  the  code  or  check  the  code 
line  by  line.  Process  verification  for  a 
model  will  also  include  confirmation 
that  the  correct  data  are  being  used  in 
the  model. 

For  expert-judgment  and  constrained- 
judgment  systems,  verification  requires 
other  individual  reviewers  to  evaluate 
whether  the  rater  followed  rating  policy. 
The  primary  requirements  for 
verification  of  ratings  assigned  by 
individuals  are: 

•  A  transparent  rating  process, 

•  A  database  with  information  used 
by  the  rater,  and 

•  Documentation  of  how  the 
decisions  were  made. 

The  specific  steps  will  depend  on 
how  much  the  process  incorporates 
specific  guidelines  and  how  much  the 
exercise  of  judgment  is  allowed.  As  the 
dependence  on  specific  guidelines 
increases,  other  individuals  can  more 
easily  confirm  that  guidelines  were 
followed  by  reference  to  sufficient 
documentation.  As  the  dependence  on  ' 
judgment  rises,  the  ratings  review 
fimction  will  have  to  be  staffed 
increasingly  by  experts  with  appropriate 
skills  and  knowledge  about  the  rating 
policies  of  the  bank. 

Ratings  process  verification  also 
includes  override  monitoring.  If 
individuals  have  the  ability  to  override 
either  models  or  policies  in  a 
constrained-judgment  system,  the  bank 
should  have  both  a  policy  .stating  the 
tolerance  for  overrides  and  a  monitoring 
system  for  identifying  the  occurrence  of 
overrides.  A  reporting  system  capturing 
data  on  reasons  for  overrides  will 
facilitate  learning  about  whether 
overrides  improve  accuracy. 

Benchmarking 

S.  Banks  must  benchmark  their 
internal  ratings  against  internal,  market 
and  other  third-party  ratings. 

Benchmarking  is  the  set  of  activities 
that  uses  alternative  tools  to  draw 
inferences  about  the  correctness  of 
ratings  before  outcomes  are  actually 
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underscoring  the  characterization  of 
validation  as  a  process. 

Back  Testing 

S.  Banks  must  develop  statistical  tests 
to  back-test  their  IRB  rating  systems. 

S.  Banks  must  establish  internal 
tolerance  limits  for  differences  between 
expected  and  actual  outcomes. 

S.  Banks  must  have  a  policy  that 
requires  remedial  actions  be  taken  when 
policy  tolerances  are  exceeded. 

The  third  component  of  a  validation 
process  is  back-testing,  which  is  the 
comparison  of  predictions  with  actual 
outcomes.  Back-testing  of  IRB  systems  is 
the  empirical  test  of  the  accuracy  of  the 
parameter  values,  PD  and  LGD, 
associated  with  obligor  and  loss  severity 
ratings,  respectively.  For  IRB  rating 
systems,  back-testing  addresses  the 
combined  effectiveness  of  the 
assignment  of  obligor  and  loss  severity 
ratings  and  the  calibration  of  the 
parameters  PD  and  LGD  attached  to 
those  ratings. 

At  this  time,  there  is  no  generally 
agreed-upon  statistical  test  of  the 
accuracy  of  IRB  systems.  Banks  must 
develop  statistical  tests  to  back-test  their 
IRB  rating  systems.  In  addition,  banks 
must  have  a  policy  that  specifies 
internal  tolerance  limits  for  comparing 
back-testing  results.  Importantly,  that 
policy  must  outline  the  actions  that 
would  be  taken  whenever  policy  limits 
are  exceeded. 

As  a  combined  test  of  ratings 
effectiveness,  back-testing  is  a 
conceptual  bridge  between  the  ratings 
system  architecture  discussed  in  this 
chapter  and  the  quantification  of 
parameters,  discussed  in  Chapter  2.  The 
final  section  of  Chapter  2  discusses 
back-testing  as  one  type  of  quantitative 
test  required  to  validate  the 
quantification  of  parameter  values. 

HI.  Quantification  of  IRB  Systems 

Ratings  quantification  is  the  process 
of  assigning  numerical  values  to  the  four 
key  components  for  internal  ratings- 
based  assessments  of  credit-risk  capital: 
probability  of  default  (PD),  the  expected 
loss  given  default  (LGD),  the  expected 
exposure  at  default  (EAD),  and  maturity 
(M).  Section  I  establishes  an  organizing 
framework  for  considering  IRB 
quantification  and  develops  general 
principles  that  apply  to  the  entire 
process.  Sections  II  through  IV  cover 
specific  principles  or  supervisory 
standards  that  apply  to  PD,  LGD,  and 
EAD  respectively.  The  maturity 
com.ponent,  which  is  much  less 
dependent  on  statistical  estimates  and 
the  use  of  data,  receives  somewhat 
different  treatment  in  section  V. 


Validation  of  the  quantification  process 
is  covered  in  section  VI. 

A.  Introduction 

Stages  of  the  Quantification  Process 

With  the  exception  of  maturity,  the 
risk  components  are  unobservable  and 
must  be  estimated.  The  estimation  must 
be  consistent  with  sound  practice  and 
supervisory  standards.  In  addition,  a 
bank  must  have  processes  to  ensure  that 
these  estimates  remain  valid. 

Calculation  of  risk  components  for 
IRB  involves  two  sets  of  data:  the  bank's 
actual  portfolio  data,  consisting  of 
current  credit  exposures  assigned  to 
internal  grades,  and  a  "reference  data 
set,"  consisting  of  a  set  of  defaulted 
credits  (in  the  case  of  LGD  and  EAD 
estimation)  or  both  defaulted  and  non- 
defaulted  credits  (in  the  case  of  PD 
estimation).  The  bank  estimates  a 
relationship  between  the  reference  data 
set  and  probability  of  default,  loss 
severity,  or  exposure;  then  this 
estimated  relationship  is  applied  to  the 
actual  portfolio  data  for  which  capital  is 
being  assessed. 

Quantification  proceeds  through  four 
logical  stages:  obtaining  reference  data; 
estimating  the  reference  data's 
relationship  to  the  parameters;  mapping 
the  correspondence  between  the 
reference  data  and  the  portfolio's  data; 
and  applying  the  relationship  between 
reference  data  and  parameters  to  the 
portfolio's  data.  (Readers  may  find  it 
helpful  to  refer  to  the  appendix  to  this 
chapter,  which  illustrates  how  this  four- 
stage  framework  can  be  applied  to 
ratings  quantification  approaches  in 
practice.)  An  evaluation  of  any  bank's 
IRB  quantification  process  focuses  on 
understanding  how  the  bank 
implements  each  stage  for  each  of  the 
key  parameters,  and  on  assessing  the 
adequacy  of  the  bank's  approach. 

Data — First,  the  bank  constructs  a 
reference  data  set,  or  source  of  data, 
from  which  parameters  can  be 
estimated. 

Reference  data  sets  include  internal 
data,  external  data,  and  pooled  internal/ 
external  data.  Important  considerations 
include  the  comparability  of  the 
reference  data  to  the  current  credit 
portfolio,  whether  the  sample  period 
"appropriately"  includes  periods  of 
stress,  and  the  definition  of  default  used 
in  the  reference  data.  The  reference  data 
must  be  described  using  a  set  of 
observed  characteristics;  consequently, 
the  data  set  must  contain  variables  that 
can  be  used  for  this  characterization. 
Relevant  characteristics  might  include 
external  debt  ratings,  financial 
measures,  geographic  regions,  or  any 
other  factors  that  are  believed  to  be 
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related  in  some  way  to  PD,  LGD,  or 
EAD.  More  than  one  reference  data  set 
may  be  used. 

Estimation — Second,  the  bank  applies 
statistical  techniques  to  the  reference 
data  to  determine  a  relationship 
between  characteristics  of  the  reference 
data  and  the  parameters  (PD,  LGD,  or 
EAD). 

The  result  of  this  step  is  a  model  that 
ties  descriptive  characteristics  of  the 
obligor  or  facility  in  the  reference  data 
set  to  PD,  LGD,  or  EAD  estimates.  In  this 
context,  the  term  'models'  is  used  in  the 
most  general  sense;  a  model  may  be 
simple,  such  as  the  calculation  of 
averages,  or  more  complicated,  such  as 
an  approach  based  on  advanced 
regression  techniques.  This  step  may 
include  adjustments  for  differences 
between  the  IRB  definition  of  default 
and  the  default  definition  in  the 
reference  data  set,  or  adjustments  for 
data  limitations.  More  than  one 
estimation  technique  may  be  used  to 
generate  estimates  of  the  risk 
components,  especially  if  there  are 
multiple  sets  of  reference  data  or 
multiple  sample  periods. 

Mapping — Third,  the  bank  creates  a 
link  between  its  portfolio  data  and  the 
reference  data  based  on  common 
characteristics. 

Variables  or  characteristics  that  are 
available  for  the  current  portfolio  must 
be  mapped  to  the  variables  used  in  the 
default,  loss-severity,  or  exposure 
model.  (In  some  cases,  the  bank 
constructs  the  link  for  a  representative 
exposure  in  each  internal  grade,  and  the 
mapping  is  then  applied  to  all  credits 
within  a  grade.)  An  important  element 
of  mapping  is  making  adjustments  for 
differences  between  reference  data  sets 
and  the  bank's  portfolio.  The  bank  must 
create  a  mapping  for  each  reference  data 
set  and  for  each  combination  of 
variables  used  in  any  estimation  model. 

Application — Fourth,  the  bank 
applies  the  relationship  estimated  for 
the  reference  data  to  the  actual  portfolio 
data. 

The  ultimate  aim  of  quantification  is 
to  attribute  a  PD,  LGD,  or  EAD  to  each 
exposure  within  the  portfolio,  or  to  each 
internal  grade  if  the  mapping  was  done 
at  the  grade  level.  This  step  may  include 
adjustments  to  default  frequencies  or 
loss  rates  to  "smooth"  the  final 
parameter  estimates.  If  the  estimates  are 
applied  to  individual  transactions,  the 
bank  must  in  some  way  aggregate  the 
estimates  at  the  grade  level.  In  addition, 
if  multiple  data  sets  or  estimation 
methods  are  used,  the  bank  must  adopt 
a  means  of  combining  the  various 
estimates. 

A  number  of  examples  are  given  in 
this  chapter  to  aid  exposition  and 


interpretation.  None  .of  the  examples  is 
sufficiently  detailed  to  incorporate  all 
the  considerations  discussed  in  this 
chapter.  Moreover,  technical  progress  in 
the  area  of  quantification  is  rapid.  Thus, 
banks  should  not  interpret  an  example 
that  is  consistent  with  the  standard 
being  discussed,  and  that  resembles  the 
bank's  current  practice,  as  creation  of  a 
"safe  harbor"  or  as  an  indication  that 
the  bank's  practice  will  be  approved  as- 
is.  Banks  should  consider  this  guidance 
in  its  entirety  when  determining 
whether  systems  and  practices  are 
adequate. 

General  Principles  for  Sound  IRB 
Quantification 

Several  core  principles  apply  to  all 
elements  of  the  overall  ratings 
quantification  process;  those  general 
principles  are  discussed  in  this 
introductory  section.  Each  of  these 
principles  is,  in  effect,  a  supervisory 
standard  for  IRB  systems,  dther 
supervisory  standards,  specific  to 
particular  elements  or  parameters,  are 
discussed  in  the  relevant  sections. 

Supervisory  evaluation  of  IRB 
quantification  requires  consideration  of 
all  of  these  principles  and  standards, 
both  general  and  specific.  Particular 
practical  approaches  to  ratings 
quantification  may  be  highly  consistent 
with  some  standards,  and  less  so  with 
others.  In  any  particular  case,  an 
ultimate  assessment  relies  on  the 
judgment  of  supervisors  to  weigh  the 
strengths  and  weaknesses  of  a  bank's 
chosen  approach,  using  these 
supervisory  standards  as  a  guide. 

S.  IRB  institutions  must  have  a  fully 
specified  process  covering  all  aspects  of 
quantification  (reference  data, 
estimation,  mapping,  and  application). 
The  quantification  process,  including 
the  role  and  scope  of  expert  judgment, 
must  be  fully  documented  and  updated 
periodically. 

A  fully  specified  quantification 
process  must  describe  how  all  four 
stages  (data,  estimation,  mapping,  and 
application)  are  implemented  for  each 
parameter.  Documentation  promotes 
consistency  and  allows  third  parties  to 
review  and  replicate  the  entire  process. 
Examples  of  third  parties  that  might  use 
the  documentation  include  rating- 
system  reviewers,  auditors,  and  bank 
supervisors.  Periodic  updates  to  the 
process  must  be  conducted  to  ensure 
that  new  data,  analytical  techniques, 
and  evolving  industry  practice  are 
incorporated  into  the  quantification 
process. 

S.  Parameter  estimates  and  related 
documentation  must  be  updated 
regularly. 


The  parameter  estimates  must  be 
updated  at  least  annually,  and  the 
process  for  doing  so  must  be 
documented  in  bank  policy.  The  update 
should  also  evaluate  the  judgmental 
adjustments  embedded  in  the  estimates; 
new  data  or  techniques  may  suggest  a 
need  to  modify  those  adjustments. 
Particular  attention  should  be  given  to 
new  business  lines  or  portfolios  in 
which  the  mix  of  obligors  is  believed  to 
have  changed  substantially.  A  material 
merger,  acquisition,  divestiture,  or  exit 
clearly  raises  questions  about  the 
continued  applicability  of  the  process 
and  should  trigger  an  intensive  review 
and  updating. 

The  updating  process  is  particularly 
relevant  for  the  reference  data  stage 
because  new  data  become  available  all 
the  time.  New  data  mustlje 
incorporated,  into  the  PD,  LGD,  and 
EAD  estimates,  using  a  well-defined 
process. 

S.  A  bank  must  subject  all  aspects  of 
the  quantification^rocess,  including 
design  and  implementation,  to  an 
appropriate  degree  of  independent 
review  and  validation. 

An  independent  review  is  an 
assessment  conducted  by  persons  not 
accountable  for  the  work  being 
reviewed.  The  reviewers  may  be  either 
internal  or  external  parties.  "The  review 
serves  as  a  check  that  the  quantification 
process  is  sound  and  works  as  intended: 
it  should  be  broad-based,  and  must 
include  all  of  the  elements  of  the 
quantification  process  that  Iffad  to  the 
ultimate  estimates  of  PD,  LGD,  and 
EAD.  The  review  must  cover  the  full 
scope  of  validation:  evaluation  of  the 
integrity  of  data  inputs,  analysis  of  the 
internal  logic  and  consistency  of  the 
process,  comparison  with  relevant 
benchmarks,  and  appropriate  back- 
testing  based  on  actual  outcomes. 

S.  Judgmental  adjustments  may  be  an 
appropriate  part  of  the  quantification 
process,  but  must  not  be  biased  toward 
lower  estimates  of  risk. 

Judgment  will  inevitably  play  a  role 
in  the  quantification  process  and  may 
materially  affect  the  estimates. 
Judgmental  adjustments  to  estimates  are 
often  necessary  because  of  some 
limitations  on  available  reference  data 
or  because  of  inherent  differences 
between  the  reference  data  and  the 
bank's  portfolio  data.  The  bank  must 
ensure  that  adjustments  are  not  biased 
toward  optimistically  low  parameter 
estimates  for  PD,  LGD.  and  EAD. 
Individual  assumptions  are  less 
important  than  broad  patterns; 
consistent  signs  of  judgmental  decisions 
that  lower  parameter  estimates 
materially  may  be  evidence  of  bias. 
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The  reasonitig  and  empirical  support 
for  any  adjustments,  as  well  as  the 
mechanics  of  the  calculation,  must  be 
documented.  The  bank  should  conduct 
sensitivity  analysis  to  demonstrate  that 
the  adjustment  procedure  is  not  biased 
toward  reducing  capital  requirements. 
The  analysis  i^ust  consider  the  impact 
of  any  judgmental  adjustments  on 
estimates  and  risk  weights,  and  must  be 
fully  docimien  ted. 

S.  Paramete!  estimates  must 
incorporate  a  c  egree  of  conservatism 
that  is  appropi  iate  for  the  overall 
robustness  of  t  le  quantification  process. 

In  estimatinj  values  of  PD,  LGD.  and 
EAD  should  be  as  precise  and  accurate 
as  possible.  However,  estimates  of  PD, 
LGD  and  EAD  u-e  statistics,  and  thus 
inherently  sub  ect  to  imcertainty  and 
potential  error.  It  is  often  possible  to  be 
reasonably  con  fident  that  a  risk 
component  or  other  parameter  lies 
within  a  partic  ilar  range,  but  greater 
precision  is  dif  Icult  to  achieve.  Aspects 
of  the  ratings  q  lantification  process  that 
are  apt  to  intro  luce  uncertainty  and 
potential  error  nclude  the  following: 

The  estimati(  n  of  coefficients  of 
particular  varia  Dies  in  a  regression- 
based  statistica  default  or  severity  . 
model. 

•  The  calculi  tion  of  average  default 
or  loss  rates  for  particular  categories  of 
credits  in  exteri  lal  default  databases. 

•  The  mappi  ig  between  portfolio 
obligors  or  facilities  and  reference  data 
when  the  set  of  common  characteristics 
does  not  align  e  xactly. 

A  general  prii  iciple  of  the  IRB 
approach  is  tha  a  bank  must  adjust 
estimates  conse  -vatively  in  the  presence 
of  uncertainty  a  r  potential  error.  In 
many  cases  this  corresponds  to 
assigning  a  fina  parameter  estimate  that 
increases  requir  3d  capital  relative  to  the 
best  estimate  pr  )duced  through  sound- 
practice  estimat  on  techniques.  The 
extent  of  this  co  nservative  adjustment 
should  be  related  to  factors  such  as  the 
relevance  of  the  reference  data,  the 
quality  of  the  m  ipping,  the  precision  of 
the  statistical  es  imates,  and  the  amount 
of  judgment  use  1  throughout  the 
process.  Margin ;  of  conservatism  need 
not  be  added  at  'ach  step;  indeed,  that 
could  produce  a  a  excessively 
conservative  res  ilt.  The  overall  margin 
of  conservatism  should  adequately 
account  for  all  u  ncertainties  and 
weaknesses;  this  is  the  general 
interpretation  of  requirements  to 
incorporate  appiopriate  degrees  of 
conservatism.  In  iprovements  in  the 
quantification  pi  ocess  (use  of  better 
data,  estimation  techniques,  and  so  on) 
may  reduce  the  i  ppropriate  degree  of 
conservatism  ovi  (r  time. 


Estimates  of  PD,  LGD.  EAD.  or  other 
parameters  or  coefficients  should  be 
presented  with  an  accompanying  sense 
of  the  statistical  precision  of  the 
estimates;  this  focilitates  an  assessment 
of  the  appropriate  degree  of 
conservatism. 

B.  Probability  of  Default  (PD) 

Data 

To  estimate  PD  accm^tely,  a  bank 
must  have  a  comprehensive  reference 
data  set  with  observations  that  are 
comparable  to  the  bank's  ciurent 
portfolio  of  obligors.  Clearly,  the  data 
set  used  for  estimation  should  be  similar 
to  the  portfolio  to  which  such  estimates 
will  be  applied.  The  same  comparability 
standard  applies  to  both  internal  and 
external  data  sets. 

To  ensure  ongoing  applicability  of  the 
reference  data,  a  bank  must  assess  the 
characteristics  of  its  current  obligors 
relative  to  the  characteristics  of  obligors 
in  the  reference  data.  Such  variables 
might  include  qualitative  and 
quantitative  obligor  information, 
internal  and  external  rating,  rating 
dates,  and  line  of  business  or  geography. 
To  this  end,  a  bank  must  maintain 
documentation  that  fully  describes  all 
explanatory  variables  in  the  data  set, 
including  any  changes  to  those  variables 
over  time.  A  well-defined  and 
documented  process  must  be  in  place  to 
ensure  that  the  reference  data  are 
updated  as  frequently  as  is  practical,  as 
fi-esh  data  become  available  or  portfolio 
changes  make  necessary. 

S.  The  sample  for  the  reference  data 
must  be  at  least  five  years,  and  must 
include  periods  of  economic  stress 
during  which  default  rates  were 
relatively  high. 

To  foster  more  robust  estimation, 
banks  should  use  longer  time  series 
when  more  than  five  years  of  data  are 
available.  However,  the  benefits  of  using 
a  longer  time  series  (longer  than  five 
years)  may  have  to  be  weighed  against 
a  possible  loss  of  data  comparability. 
The  older  the  reference  data,  the  less 
similar  they  are  likely  to  be  to  the  bank's 
current  portfolio;  striking  the  correct 
balance  is  a  matter  of  judgment. 
Reference  obligors  must  not  differ  from 
the  current  portfolio  obligors 
systematically  in  ways  that  seem  likely 
to  be  related  to  obligor  default  risk. 
Otherwise,  the  derived  PD  estimates 
may  not  be  applicable  to  the  current 
portfolio. 

Note  that  this  principle  does  not 
simply  restate  the  requirement  for  five 
years  of  data:  periods  of  stress  during 
which  default  rates  are  relatively  high 
must  be  included  in  the  data  sample. 
Exclusion  of  such  periods  biases  PD 


estimates  downward  and  unjustifiably 
lowers  regulatory  capital  requirements. 

Example.  A  bank's  reference  data  set 
covers  the  years  1987  through  2001.  Each 
year  includes  identical  data  elements,  and 
each  year  is  similarly  populated.  For  its  grade 
PD  estimates,  the  bank  relies  upon  data  from 
a  sub-sample  covering  1992  through  2001. 
The  bank  provides  no  justification  for 
dropping  the  years  from  1987  through  1991. 
The  bank  contends  that  it  is  not  necessary  to 
include  those  data,  as  the  reference  sample 
they  use  for  estimation  satisfies  the  five-year 
requirement.  This  practice  is  not  consistent 
with  the  standard  because  the  bank  has  not 
supported  its  decision  to  ignore  available 
data.  The  fact  that  the  excluded  years  include 
a  recession  would  raise  particular  concerns. 

S.  The  definition  of  default  within  the 
reference  data  must  be  reasonably 
consistent  with  the  IRB  definition  of 
default. 

Regardless  of  the  source  of  the 
reference  data,  a  bank  must  apply  the 
same  default  definition  throughout  the 
quantification  processes.  This  fosters 
consistent  estimation  across  parameters 
and  reduces  the  potential  for  imdesired 
bias.  In  addition,  consistent  application 
of  the  same  definition  across  banks  will 
permit  true  horizontal  analysis  by 
supervisors  and  engaged  market 
participants. 

This  standard  applies  to  both  internal 
and  external  reference  data.  For  internal 
data,  a  bank's  default  definition  is 
expected  to  be  consistent  with  the  IRB 
definition  going  forward.  Banks  will  be 
expected  to  make  appropriate 
adjustments  to  their  data  systems  such 
that  all  defaults  as  defined  for  IRB  are 
captured  by  the  time  a  bank  fully 
implements  its  IRB  system.  For  any 
historical  or  external  data  that  do  not 
fully  comply  with  the  IRB  definition  of 
default,  a  bank  must  make  conservative 
adjustments  to  reflect  such 
discrepancies.  Larger  discrepancies 
require  larger  adjustments  for 
conservatism. 

Example.  To  identify  defaults  in  its 
historical  data,  a  bank  applies  a  consistent 
definition  of  "placed  on  nonaccrual."  This 
definition  is  used  in  the  bank's  quantification 
exercises  to  estimate  PD,  LGD,  and  EAD.  The 
bank  recognizes  that  use  of  the  nonaccrual 
definition  fails  to  capture  certain  defaults  as 
identified  in  the  IRB  rules.  Specifically,  the 
bank  indicates  that  the  following  kinds  of 
defaulted  facilities  would  not  have  been 
placed  on  nonaccrual:  (1)  Credit  obligations 
that  were  sold  at  a  material  credit-related 
economic  loss,  and  (2)  distressed 
restructurings.  To  be  consistent  with  the 
standard,  the  bank  must  make  a  well- 
supported  adjustment  to  its  grade  PD 
estimates  to  reflect  the  difference  in  the 
default  definitions. 

Estimation 

Estimation  of  PD  is  the  process  by 
which  characteristics  of  the  reference 
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data  are  related  to  default  frequencies.'' 
The  relevant  characteristics  that  help  to 
determine  the  likelihood  of  default  are 
referred  to  as  "drivers  of  default". 
Drivers  might  include  variables  such  as 
financial  ratios,  management  expertise, 
industry,  and  geography. 

S.  Estimates  of  default  rates  must  be 
empirically  based  and  must  represent  a 
long-run  average. 

Estimates  must  capture  average 
default  experience  over  a  reasonable 
mix  of  high-default  and  low-default 
years  of  the  economic  cycle.  The 
average  is  labeled  "long-run"  because  a 
long  observation  period  would  span 
both  peaks  and  valleys  of  the  economic 
cycle.  The  emphasis  should  not  be  on 
time-span;  the  long-run  average  concept 
captures  the  breadth,  not  the  length,  of 
experience. 

If  the  reference  data  are  characterized 
by  internal  or  external  rating  grades,  one 
estimation  approach  is  to  calculate  the 
mean  of  one-year  realized  default  rates 
for  each  grade,  giving  equal  weight  to 
each  year's  realized  default  rate.  PD 
estimates  generally  should  be  calculated 
in  this  manner. 

Another  approach  is  to  pool  obligors 
in  a  given  grade  over  a  number  of  years 
and  then  calculate  the  mean  default 
rate.  In  this  case,  each  year's  default  rate 
is  weighted  by  the  number  of  obligors. 
This  approach  may  underestimate 
default  rates.  For  example,  if  lending 
declines  in  recessions  so  that  obligors 
are  fewer  in  those  years  than  in  others, 
weighting  by  number  of  obligors  would 
dilute  the  effect  of  the  recession  year  on 
the  overall  mean.  The  obligor-weighted 
calculation,  or  another  approach,  will  be 
allowed  only  if  the  bank  can 
demonstrate  that  this  approach  provides 
a  better  estimate  of  the  long-run  average 
PD.  At  a  minimum,  this  would  involve 
comparing  the  results  of  both  methods. 

Statistical  default  prediction  models 
may  also  play  a  role  in  PD  estimation. 
For  example,  the  characteristics  of  the 
reference  data  might  include  financial 
ratios  or  a  distance-to-default  measure, 
as  defined  by  a  specific  implementation 
of  a  Merton-style  structural  model. 

For  a  model-based  approach  to  meet 
the  requirement  that  ultimate  grade  PD 
estimates  be  long-nm  averages,  the 
reference  data  used  in  the  default  model 
must  meet  the  long-run  requirement. 


"The  New  Basel  Capital  Accord  produced  by  the 
Basel  Committee  on  Banking  Supervision  discusses 
three  techniques  for  PD  estimation.  IRB  banks  are 
not  constrained  to  select  from  among  these  three 
techniques:  they  have  broad  flexibility  to 
implement  appropriate  approaches  to 
quantification.  The  three  Basel  techniques  are  best 
regarded  not  as  a  complete  taxonomy  of  the 
possible  approaches  to  PD  estimation,  but  rather  as 
illustrations  of  a  few  of  the  many  possible 
approaches. 


For  example,  a  model  can  be  used  to 
relate  financial  ratios  to  likelihood  of 
default  based  on  the  outcome  for  the 
firms — default  or  non-default.  Such  a 
model  must  be  calibrated  to  capture  the 
default  experience  over  a  reasonable 
mix  of  good  and  bad  years  of  the 
economic  cycle.  The  same  requirement 
would  hold  for  a  structural  model; 
distance  to  default  must  be  calibrated  to 
default  frequency  using  long-run 
experience.  This  applies  to  both  internal 
and  vendor  models,  and  a  bank  must 
verify  that  this  requirement  is  met. 

Example  1 .  A  bank  uses  external  data  from 
a  rating  agency  to  estimate  PD.  The  PD 
estimate  for  each  agency  grade  is  calculated 
as  the  mean  of  yearly  realized  default  rates 
over  a  time  period  (1980  through  2001)  that 
includes  several  recessions  and  high-default 
years.  The  bank  provides  support  that  this 
time  period  adequately  represents  long-run 
experience.  This  illustrates  an  estimation 
method  that  is  consistent  with  the  standard. 

Example  2a.  Like  the  institution  in 
example  1,  a  bank  maps  internal  ratings  to 
agency  grades.  The  estimates  for  the  agency 
grades  are  set  indirectly,  using  the  default 
probabilities  from  a  default  prediction  model. 
The  bank  does  so  because  although  it  links 
internal  and  agency  grades,  the  bank  views 
the  default  model's  results  as  more  predictive 
than  the  historical  agency  default  experience. 
For  each  agency  grade,  the  bank  calculates  a 
PD  estimate  as  the  mean  of  the  model-based 
default  probabilities  for  the  agency-rated 
obligors.  In  order  to  meet  the  long-run 
requirement,  the  bank  calculates  the 
estimates  over  the  seven  years  from  1995 
through  2001.  The  bank  demonstrates  that 
this  time  period  includes  a  reasonable  mix  of 
high-default  and  low-default  experience. 
This  estimation  method  is  consistent  with 
the  standard. 

Example  2b.  In  a  variant  of  example  2a,  a 
bank  uses  the  mean  default  frequency  per 
agency  rating  grade  for  a  single  year,  such  as 
2001.  Empirical  evidence  shows  that  the 
mean  default  frequency  for  agency  grades 
varies  substantially  from  year  to  year.  A 
single  year  thus  does  not  reflect  the  full  range 
of  experience,  because  a  long-run  average 
should  be  relatively  stable  year  to  year.  Such 
instability  makes  this  estimation  method 
unacceptable. 

Example  2c.  Another  bank  calculates  the 
agency  grade  PD  estimates  as  the  median 
default  probability  of  companies  in  that 
grade.  The  bank  does  so  without 
demonstrating  that  the  median  is  a  better 
statistical  estimator  than  the  mean.  This 
estimation  method  is  not  consistent  with  the 
standard.  A  median  gives  less  weight  to 
obligors  with  high  estimated  default 
probabilities  than  a  simple  mean  does.  The 
difference  between  mean  and  median  can  be 
material  because  distributions  of  credits 
within  grades  often  are  substantially  skewed 
toward  higher  default  probabilities:  the 
riskier  obligors  within  a  grade  tend  to  have 
individual  default  probabilities  that  are 
substantially  worse  than  the  median,  while 
the  least  risky  have  default  probabilities  only 
somewhat  better  than  the  median. 


S.  Judgmental  adjustments  may  play 
an  appropriate  role  in  PD  estimation, 
but  must  not  be  biased  toward  lower 
estimates. 

The  following  examples  illustrate 
how  supervisors  will  evaluate 
adjustments: 

Example  1 .  A  bank  uses  the  last  five  years 
of  internal  default  history  to  estimate  grade 
PDs.  However,  they  recognize  that  the 
internal  experience  does  not  include  any 
high-default  years.  In  order  to  remedy  this 
and  still  take  advantage  of  its  experience,  the 
bank  uses  external  agency  data  to  adjust  the 
estimates  upward.  Using  the  agency  data,  the 
bank  calculates  the  ratio  between  the  long- 
run  average  and  the  mean  default  rate  per 
grade  over  the  last  five  years.  The  bank 
assumes  that  the  relationship  observed  in  the 
agency  data  applies  to  its  portfolio,  and 
adjusts  the  estimates  for  the  internal  data 
accordingly.  This  practice  is  consistent  with 
the  standard. 

Example  2.  A  bank  uses  internal  default 
experience  to  estimate  grade  PDs.  However, 
the  bank  has  historically  failed  to  recognize 
defaults  when  the  loss  on  the  default 
obligation  was  avoided  by  seizing  collateral. 
The  bank  makes  no  adjustment  for  such 
missing  defaults.  The  realized  default  rate 
using  the  more  inclusive  definition  would  be 
higher  than  that  observed  by  the  bank  (and 
loss  severity  rates  would  be  correspondingly 
lower).  This  practice  would  not  be  consistent 
with  the  standard,  unless  the  bank  " 
demonstrates  that  the  necessary  adjustment 
is  immaterial. 

Mapping 

Mapping  is  the  process  of  establishing 
a  correspondence  between  the  bank's 
current  obligors  and  the  reference 
obligor  data  used  in  the  default  model. 
Hence,  mapping  involves  identifying 
how  default-related  characteristics  of 
the  current  portfolio  correspond  to  the 
characteristics  of  reference  obligors. 
Such  characteristics  might  include 
financial  and  nonfinamcial  variables, 
and  assigned  ratings  or  grades. 

Mapping  can  be  thought  of  as  taking 
each  obligor  in  the  bank's  portfolio  and 
characterizing  it  as  if  it  were  part  of  the 
reference  data.  There  are  two  broad 
approaches  to  the  mapping  process: 

Obligor  mapping:  Each  portfolio 
obligor  is  mapped  to  the  reference  data 
based  on  its  individual  characteristics. 
For  example,  if  a  bank  applies  a  default 
model,  a  default  probability  will  be 
generated  for  each  obligor.  That 
individual  default  probability  is  then 
used  to  assign  each  obligor  to  a 
particular  internal  grade,  based  on  the 
bank's  established  criteria.  To  obtain  a 
final  estimate  of  the  grade  PD  in  the 
subsequent  application  stage,  the  bank 
averages  the  default  probabilities  of 
individual  obligors  within  each  grade. 

Grade  mapping:  Characteristics  of  the 
obligors  within  an  internal  grade  are 
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"typical"  obligor  for  each  grade.  Doing 
so  typically  requires  that  the  bank 
examine  the  actual  distribution  of 
obligors  within  each  grade,  as  well  as 
the  characteristics  of  those  obligors. 
Banks  should  be  aware  that  different 
measures  of  central  tendency  (such  as 
mean,  median,  or  mode)  will  give 
different  results,  and  that  these  different 
results  may  have  a  material  effect  on  a 
grade's  PD;  they  must  be  able  to  justify 
their  choice  of  a  measure.  Banks  must 
have  a  clear  and  consistent  policy 
toward  the  calculation. 

S.  The  mapping  must  be  based  on  a 
robust  comparison  of  available  data 
elements  that  are  common  to  the 
portfolio  and  the  reference  data. 

Sound  mapping  practice  uses  all 
common  elements  that  are  available  in 
the  data  as  the  basis  for  mapping.  If  a 
bank  chooses  to  ignore  certain  common 
variables  or  to  weight  some  variables 
more  heavily  than  others,  those  choices 
must  be  supported.  Mapping  should 
also  take  into  account  differences  in 
rating  philosophy  (for  example,  point- 
in-time  or  through-the-cycle)  between 
any  ratings  embedded  in  the  reference 
data  set  and  the  bank's  own  rating 
regime. 

A  mapping  should  be  plausible,  and 
should  be  consistent  with  the  rating 
philosophy  established  by  the  bank  as 
part  of  its  obligor  rating  policy.  For  a 
bank  that  uses  grade  mapping,  levels 
and  ranges  of  key  variables  within  each 
internal  grade  should  be  close  to  values 
of  similar  variables  for  corresponding 
obligors  within  the  reference  data. 
The  standard  allows  for  use  of  a 
limited  set  of  common  variables  that  are 
predictive  of  default  risk,  in  part  to 
permit  flexibility  in  early  years  when 
data  may  be  far  from  ideal. 
Nevertheless,  banks  will  eventually  be 
expected  to  use  variables  that  are  widely 
recognized  as  the  most  reliable 
predictors  of  default  risk  in  mapping 
exercises.  In  the  meantime,  banks 
relying  on  data  elements  that  are  weak 
predictors  must  compensate  by  making 
their  estimates  more  conservative.  For 
example,  leverage  and  cash  flow  are  . 
widely  recognized  to  be  reliable 
predictors  of  corporate  default  risk. 
Borrower  size  is  also  predictive,  but  less 
so.  A  mapping  based  solely  on  size  is  by 
nature  less  reliable  than  one  based  on 
leverage,  cash  flow,  and  size. 

Example  1.  In  estimating  PD.  a  bank  relies 
on  observed  default  rates  on  bonds  in  various 
agency  grades  for  PD  quantification.  To  map 
its  internal  grades  to  the  agency  grades,  the 
bank  identifies  variables  that  together  explain 
much  of  the  rating  variation  in  the  bond 
sample.  The  bank  then  conducts  a  statistical 
analysis  of  those  same  variables  within  its 
portfolio  of  obligors,  using  a  multivariate 


distance  calculation  to  assign  each  portfolio 
obligor  to  the  external  rating  whose 
characteristics  it  matches  most  closely  (for 
example,  assigning  obligors  to  ratings  so  that 
the  sum  of  squared  differences  between  the 
external  grade  averages  and  the  obligor's 
characteristics  is  minimized).  This  practice  is 
broadly  consistent  with  the  standard. 

Example  2.  A  bank  uses  grade  mapping  to 
link  portfolio  obligors  to  the  reference  data 
set  described  by  agency  ratings.  The  bank 
looks  at  publicly  rated  portfolio  obligors 
within  an  internal  grade  to  determine  the 
most  common  external  rating,  does  the  same 
for  all  grades,  and  creates  a  correspondence 
between  internal  andsxternal  ratings.  The 
strength  of  the  correspondence  is  a  function 
of  the  number  of  externally  rated  obligors 
within  each  grade,  the  distribution  of  those 
external  ratings  within  each  grade  and  the 
similarity  of  externally  rated  obligors  in  the 
grade  to  those  not  externally  rated.  This 
practice  is  broadly  consistent  with  this 
standard,  but  would  require  a  comparison  of 
rating  philosophies  and  may  require' 
adjustments  and  the  addition  of  margins  of 
conservatism. 

S.  A  mapping  process  must  be 
established  for  each  reference  data  set 
and  for  each  estimation  model. 

Banks  should  never  assume  that  a 
mapping  is  self-evident.  Fven  a  rating 
system  that  has  been  explicitly  designed 
to  replicate  external  agency  ratings  may 
or  may  not  be  effective  in  producing  a 
replica;  formal  mapping  is  still 
necessary.  Indeed,  in  such  a  system  the 
kind  of  analysis  involved  in  mapping 
may  help  identify  inconsistencies  in  the 
rating  process  itself. 

A  mapping  process  is  needed  even 
where  the  reference  obligors  come  from 
internal  historical  experience.  Banks 
must  not  assume  that  internal  data  do 
not  require  mapping,  because  changes 
in  bank  strategy  or  external  economic 
forces  may  alter  the  composition  of 
internal  grades  or  the  nature  of  the 
obligors  in  those  grades  over  time. 
Mappings  must  be  reaffirmed  regardless 
of  whether  rating  criteria  or  other 
aspects  of  the  ratings  system  have 
undergone  explicit  changes  during  the 
period  covered  by  the  reference  data  set. 

Banks  often  use  multiple  reference 
data  sets,  and  then  combine  the 
resulting  estimates  to  get  a  grade  PD.  A 
bank  that  does  that  must  conduct  a 
rigorous  mapping  process  for  each  data 
set. 

Supervisors  expect  all  meaningful 
characteristics  of  obligors  to  be  factored 
directly  into  the  rating  process;  this 
should  include  characteristics  like  the 
obligor's  industry  or  physical  location. 
But  in  some  circumstances,  certain 
effects  related  to  industry,  geography,  or 
other  factors  are  not  reflected  in  rating 
assignments  or  default  estimates.  In 
such  cases,  it  may  be  appropriate  for 
banks  to  capture  the  impact  of  the 
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omissions  by  using  different  mappings 
for  different  business  lines  or  types  of 
obligors.  Supervisors  expect  this 
practice  to  be  transitional;  banks  will 
eventually  be  required  to  incorporate 
the  omitted  effects  into  the  rating 
system  and  the  estimation  process  as 
they  are  uncovered  and  documented, 
rather  than  adjusting  the  mapping. 

Example  J.  The  bank  maps  its  internal 
grades  carefully  to  one  rating  agency,  and 
then  assumes  a  correspondence  to  another 
agency's  scale  despite  known  differences  in 
the  rating  methods  of  the  two  agencies.  The 
bank  then  applies  a  mean  of  the  grade  default 
rates  from  these  two  public  debl-rafing 
agencies  to  its  internal  grades.  This  practice 
is  not  consistent  with  the  standard,  because 
the  bank  should  map  to  each  agency's  scale 
separately. 

Example  2.  A  bank  uses  internal  historical 
data  as  its  reference  data.  The  bank  computes 
a  mean  default  rate  for  each  grade  as  the 
grade  PD  for  capital  purposes,  and  asserts 
that  mapping  is  unnecessary  because  "its 
strong  credit  culture  ensures  that  a  4  is 
alwavs  a  4."  This  practice  is  not  con.sistent 
with  the  standard,  because  no  mapping  has 
been  done;  there  is  no  assurance  that  a 
representative  obligor  in  a  grade  today  is 
comparable  to  an  obligor  in  that  same  grade 
in  the  past. 

S.  The  mapping  must  be  updated  and 
independently  validated  regularly. 

The  appropriate  mapping  between  a 
bank's  portfolio  and  the  reference  data 
may  change  over  time.  For  example, 
relationships  between  internal  grades 
and  external  agency  grades  may  change 
during  the  economic  cycle  because  of 
differences  in  rating  philosophy. 
Similarly,  distance-to-default  measures 
for  obligors  in  a  given  grade  may  not  be 
constant  over  time.  These  likely  changes 
make  it  imperative  that  the  bank  update 
all  mappings  regularly. 

Sound  validation  practices  may 
include  tests  for  internal  consistency 
such  as  "reverse  mapping."  Using  this 
technique,  a  bank  evaluates  obligors 
from  the  reference  data  set  as  if  they 
were  subject  to  the  bank's  rating  system 
(that  is,  part  of  the  bank's  current 
portfolio).  The  bank's  mapping  is  then 
applied  to  these  reverse-mapped 
obligors  to  see  whether  the  mapped 
characterization  of  the  reference  obligor 
is  consistent  with  that  of  the  initial 
evaluation. 5  Another  valuable  technique 
is  to  apply  different  mapping  methods 
and  compare  the  results.  For  example, 
mappings  based  on  financial  ratio 
comparisons  can  be  rechecked  using 


''  For  example,  suppose  a  bank  asserts  that  its 
Grade  3  corresponds  to  an  S&P  rating  of  A. 
Applying  reverse  mapping,  the  bank  would  take  a 
sample  of  A-rated  obligors  from  the  reference  data, 
run  them  through  the  bank's  rating  process  (perhaps 
a  simplified  version),  and  check  to  see  that  those 
obligors  usually  receive  a  grade  of  3  on  the  bank's 
internal  scale. 


mappings  based  on  available  external 
ratings. 

Example.  A  bank  mapped  its  internal 
grades  to  the  rating  scale  of  one  public  debt- 
rating  agency  in  1992.  Since  then,  the  bank 
has  completed  a  major  acquisition  of  another 
large  bank  and  significantly  changed  its 
business  mix  in  other  ways.  The  bank 
continues  to  use  the  same  mapping,  without 
reassessing  its  validity.  This  practice  is  not 
consistent  with  the  standard. 

Application 

In  the  application  stage,  the  bank 
applies  the  PD  estimation  method  to  the 
current  portfolio  of  obligors  using  the 
mapping  process.  It  obtains  final  PD 
estimates  for  each  rating  grade,  which 
will  be  used  to  calculate  minimum 
regulatory  capital.  To  arrive  at  those 
estimates,  a  bank  may  adjust  the  raw 
results  derived  from  the  estimation 
stage.  For  example,  it  might  aggregate 
individual  obligor  default  probabilities 
to  the  rating  grade  level,  or  smooth 
results  because  a  rating  grade's  PD 
estimate  was  higher  than  a  lower  quality 
grade.  The  bank  must  explain  and 
support  all  adjustments  when 
documenting  its  quantification  process. 

Example.  A  bank  uses  external  data  to 
estimate  long-run  average  PDs  for  each  grade. 
The  resulting  PD  estimate  for  Grade  2  is 
slightlv  higher  than  the  estimate  for  Grade  3. 
even  though  Grade  2  is  supposedly  of  higher 
credit  quality.  The  bank  uses  statistics  to 
demonstrate  that  this  anomaly  occurred 
because  defaults  are  rare  in  the  highest 
quality  rating  grades.  The  bank  judgmentally 
adjusts  the  PD  estimates  for  grades  2  and  3 
to  preserve  the  expected  relationship 
between  obligor  grade  and  PD.  but  requires 
that  total  risk-weighted  assets  across  both 
grades  using  the  adjusted  PD  estimates  be  no 
less  than  total  risk-weighted  assets  based  on 
the  unadjusted  estimates,  using  a  typical 
distribution  of  obligors  across  the  two  grades. 
Such  an  adjustment  during  the  application 
stage  is  consistent  with  this  guidance. 

S.  IRB  institutions  that  aggregate  the 
default  probabilities  of  individual 
portfolio  obligors  when  calculating  PD 
estimates  for  internal  grades  must  have 
a  clear  policy  governing  the  aggregation 
process. 

As  noted  above,  mapping  may  be 
grade-based  or  obligor-based.  Grade- 
based  mappings  naturally  provide  a 
single  PD  per  grade,  because  the 
estimated  default  model  is  applied  to 
the  representative  obligor  for  each 
grade.  In  contrast,  obligor-based 
mappings  must  aggregate  in  some 
manner  the  individual  PD  estimates  to 
the  grade  level.  The  expectation  is  that 
the  grade  PD  estimate  will  be  calculated 
as  the  mean.  The  bank  will  be  allowed 
to  calculate  this  estimate  differently 
only  if  it  can  demonstrate  that  the 
alternative  method  provides  a  better 


estimate  of  the  long-run  average  PD.  To 
obtain  this  evidence,  the  bank  must  at 
least  compare  the  results  of  both 
methods. 

S.  IRB  institutions  that  combine 
estimates  from  multiple  sets  of  reference 
data  must  have  a  clear  policy  governing 
the  combination  process,  and  must 
examine  the  sensitivity  of  the  results  to 
alternative  combinations. 

Because  a  bank  should  make  use  of  as 
much  information  as  possible  when 
mapping,  it  yvill  usually  use  multiple 
data  sets.  The  manner  in  which  the  data 
or  the  estimates  from  those  multiple 
data  sets  are  combined  is  extremely 
important.  A  bank  must  document  its 
justification  for  the  particular 
combination  methods  selected.  Those 
methods  must  be  subject  to  appropriate 
approval  and  oversight. 

■The  data  may  come  from  the  same 
basic  data  source  but  from  different  time 
periods  or  from  different  data  sources 
altogether.  For  example,  banks  often 
combine  internal  data  with  external 
data,  use  external  data  from  different 
sample  periods,  or  combine  results  from 
corporate-bond  default  databases  with 
results  from  equity-based  models  of 
obligor  default.  Different  combinations 
will  produce  different  PD  estimates.  The 
bank  should  investigate  alternative 
combinations  and  document  the  impact 
on  the  estimates.  When  ultimate  results 
are  highly  sensitive  to  how  estimates 
from  different  data  sources  are 
combined,  the  bank  must  choose  among 
the  alternatives  conservatively. 

C.  Loss  Given  Default  (LGD) 

The  LGD  estimation  process  is  similar 
to  the  PD  estimation  process.  The  bank 
identifies  a  reference  data  set  of  . 
defaulted  credits  and  relevant     . 
descriptive  characteristics.  Once  the 
bank  obtains  these  data  sets  (with  the 
facility  characteristics),  it  must  select  a 
technique  to  estimate  the  economic  loss 
per  dollar  of  exposure  at  default,  for  a 
defaulted  exposure  with  a  given  array  of 
characteristics.  The  bank's  portfolio 
must  then  be  mapped,  so  that  the  model 
can  be  applied  to  generate  an  estimate 
of  LGD  for  each  portfolio  transaction  or 
severity  grade. 

Data 

Unlike  reference  data  sets  used  for  PD 
estimation,  data  sets  for  severity 
estimation  contain  only  exposures  to 
defaulting  obligors.  At  least  two  broad 
categories  of  data  are  necessary  to 
produce  LGD  estimates. 

First,  data  must  be  available  to 
calculate  the  actual  economic  loss 
experienced  for  each  defaulted  facility. 
Such  data  may  include  the  market  value 
of  the  facility  at  default,  which  can  be 
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used  to  proxy  s  recovery  rate. 
Alternatively,  ( conomic  loss  may  be 
calculated  usin  5  the  exposure  at  the 
time  of  default,  loss  of  principal, 
interest,  and  f»  (s,  the  present  value  of 
subsequent  rec(  )veries  and  related 
expenses  (or  th  ;  costs  as  calculated 
using  an  appro' ed  allocation  method), 
and  the  approp  iate  discount  rate. 

Second,  facte  rs  must  be  available  to 
group  the  defau  Ited  facilities  in 
meaningful  wa;  s.  Characteristics  that 
are  likely  to  be  mportant  in  predicting 
loss  rates  include  whether  or  not  the 
facility  is  securi  fd  and  the  t3rpe  and 
coverage  of  coll  iteral  if  the  facility  is 
secured,  senior!  ty  of  the  claim,  general 
economic  condi  tions,  and  obligor's 
industry.  Althoi  igh  these  factors  have 
been  found  to  b ;  significant  in  existing 
academic  and  ii  dustry  studies,  a  bank's 
quantification  of  LCD  certainly  need  not 
be  limited  to  th<  se  variables.  For 
example,  a  bani  might  expand  its  loss 
severity  researc  1  by  examining  many 
other  potential  (  rivers  of  severity 
(characteristics  1  )f  an  obligor  that  might 
help  the  bank  pi  edict  the  severity  of  a 
loss),  including  jbligor  size,  line  of 
business,  geogra  3hic  location,  facility 
type,  obligor  rat  ngs  (internal  or 
external),  histor;  cal  internal  severity 
grade,  or  tenor  o  the  relationship. 

A  bank  must  e  nsure  that  the  reference 
data  remains  ap|  ilicable  to  its  current 
portfolio  of  facil  ties.  It  must  implement 
established  proc  jsses  to  ensure  that 
reference  data  si  Is  are  updated  when 
new  data  becom  ;  available.  All  data 
sources,  variable  5,  and  the  overall 
processes  concei  ning  data  collection 
and  maintenancf  must  be  fully 
documented,  ana  that  documentation 
should  be  readil    available  for  review. 

S.  The  sample  aeriod  for  the  reference 
data  must  be  at  1(  ast  seven  years,  and 
must  include  pei  iods  of  economic  stress 
during  which  de  aults  were  relatively 
high. 

Seven  years  is  he  minimum  sample 
period  for  the  LG  D  reference  data.  A 
longer  sample  pe  riod  is  desirable, 
because  more  de:  ault  observations  will 
be  available  for  a  lalysis  and  may  serve 
to  refine  severity  estimates.  lii  any  case, 
a  bank  must  selet  t  a  sample  period  that 
includes  episode;  of  economic  stress, 
which  are  definei  I  as  periods  with  a 
relatively  high  ni  mber  of  defaults. 
Inclusion  of  stres  >  periods  increases  the 
size  and  potentia  ly  the  breadth  of  the 
reference  data  set  According  to  some 
empirical  studies  the  average  loss  rate 
is  higher  during  f  eriods  of  stress. 

Example.  A  bank  intends  to  rely  primarily 
on  internal  data  wh  m  quantifying  all 
parameter  estimate; .  including  LGD.  Its 
internal  data  cover  he  period  1994  through 
2000.  The  bank  wil  continue  to  extend  its 


data  set  as  time  progresses.  Its  current  policy 
mandates  that  credits  be  resolved  within  two 
years  of  default,  and  the  data  set  contains  the 
most  recent  data  available.  Although  the 
current  data  set  satisfies  the  seven-year 
requirement,  the  bank  is  aware  that  it  does 
not  include  stress  periods.  In  comparing  its 
loss  estimates  with  rates  published  in 
external  studies  for  similarly  stratified  data, 
the  bank  observes  that  its  estimates  are 
systematically  lower.  To  be  consistent  with 
the  standard,  the  bank  must  take  steps  to 
include  stress  periods  in  its  estimates. 

S.  The  definition  of  default  within  the 
reference  data  must  be  reasonably 
consistent  with  the  IRB  definition  of 
default. 

This  standard  parallels  a  similar 
standard  in  the  section  on  PD.  The 
following  examples  illustrate  how  it 
applies  in  the  case  of  LGD. 

Example  1.  For  LGD  estimation,  a  bank 
includes  in  its  default  data  base  only 
defaulted  facilities  that  actually  experience  a 
loss,  and  excludes  credits  for  which  no  loss 
was  recorded  because  liquidated  collateral 
covered  the  loss  (effectively  applying  a  "loss 
given  loss"  concept).  This  practice  is  not 
consistent  with  the  standard  because  the 
bank's  default  definition  for  LGD  is  narrower 
than  the  IRB  definition. 

Example  2.  A  bank  relies  on  external  data 
sources  to  estimate  LGD  becau.se  it  lacks 
sufficient  internal  data.  One  source  uses 
"bankruptcy  filing"  to  indicate  default  while 
another  uses  "missed  principal  or  interest 
payment,"  and  the  two  sources  result  in 
significantly  different  loss  estimates  for  the 
.severity  grades  defined  by  the  bank.  The 
bank's  practice  is  not  consistent  with  the 
standard,  and  the  bank  should  determine 
whether  the  definitions  used  in  the  reference 
data  sets  differ  substantially  from  the  IRB 
definition.  If  so.  and  the  differences  are 
difficult  to  quantify,  the  bank  should  seek 
other  sources  of  reference  data.  For  more 
minor  differences,  the  bank  may  be  able  to 
make  appropriate  adjustments  during  the 
estimation  stage. 

Estimation 

Estimation  of  LGD  is  the  process  by 
which  characteristics  of  the  reference 
data  are  related  to  loss  severity.  The 
relevant  characteristics  that  help 
explain  how  severe  losses  tend  to  be 
upon  default  might  include  variables 
such  as  seniority,  collateral,  facility 
type,  or  business  line. 

S.  The  estimates  of  loss  severity  must 
be  empirically  based  and  must  reflect 
the  concept  of  "economic  loss." 

Loss  severity  is  defined  as  economic 
loss,  which  is  different  from  accounting 
measures  of  loss.  Economic  loss 
captiu-es  the  value  of  recoveries  and 
direct  and  indirect  costs  discounted  to 
the  time  of  defauh,  and  it  should  be 
measiu-ed  for  each  defaulted  facility. 
The  scope  of  the  cash  flows  included  in 
recoveries  and  costs  is  meant  to  be 
broad.  Workout  costs  that  can  be  clearly 


attributed  to  certain  facilities  or  types  of 
facilities  must  be  reflected  in  the  bank's 
LGD  assignments  for  those  exposures. 
When  such  allocation  is  not  practical, 
the  bank  may  assign  those  costs  using 
•    factors  based  on  broad  averages. 

A  bank  must  establish  a  discount  rate 
that  reflects  the  time  value  of  money 
and  the  opportunity  cost  of  funds  to 
apply  to  recoveries  and  costs.  The 
discount  rate  must  be  no  less  than  the 
contract  interest  rate  on  new 
originations  of  a  type  similar  to  the 
transaction  in  question,  for  the  lowest- 
quality  grade  in  which  a  bank  originates 
such  transactions.^  Where  possible,  the 
rate  should  reflect  the  fixed  rate  on 
newly  originated  exposures  with  term 
corresponding  to  the  average  resolution 
period  of  defaulting  assets. 

Ideally,  severity  should  be  measured 
once  all  recoveries  and  costs  have  been 
realized.  However,  a  bank  may  not 
resolve  a  defaulted  obligation  for  many 
years  following  default.  For  practical 
purposes,  banks  may  choose  to  close  the 
period  of  observation  before  this  final 
resolution  occurs— that  is,  at  a  point  in 
time  when  most  costs  have  been 
incurred  and  when  recoveries  are 
substantially  complete.  Banks  that  do  so 
should  estimate  the  additional  costs  and 
recoveries  that  would  likely  occur 
beyond  this  period  and  include  them  in 
the  LGD  estimates.  A  bank  must 
document  its  choice  of  the  period  of 
observation,  and  how  it  estimated 
additional  costs  and  recoveries  beyond 
this  period. 

LGD  for  each  type  of  exposure  must 
be  the  loss  per  default  (expressed  as  a 
percentage  of  exposure  at  default) 
expected  during  periods  when  default 
rates  are  relatively  high.  This  expected 
loss  rate  is  referred  to  as  "stress- 
condition  LGD."  For  cases  in  which  loss 
severities  do  not  have  a  material  degree 
of  cyclical  variability,  use  of  the  long- 
run  default-weighted  average  is 
appropriate,  although  stress-condition 
LGD  generally  exceeds  this  average. 

The  drivers  of  severity  can  be  linked 
to  loss  estimates  in  a  number  of  ways. 
One  approach  is  to  segment  the 
reference  defaults  into  groups  that  do 
not  overlap.  For  example,  defaults  could 
be  grouped  by  business  line, 
predominant  collateral  type,  and  loan- 
to-value  coverage.  The  LGD  estimate  for 
each  category  is  the  mean  loss 
calculated  over  the  category's  defaulted 
facilities.  Loss  must  be  calculated  as  the 
default-weighted  average  (where 
individual  defaults  receive  equal 
weight)  rather  than  the  average  of 


"Ttie  appropriate  discount  rate  for  IRB  purposes 
may  differ  from  the  contract  rate  required  under 
FAS  114  for  accounting  purposes. 
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annual  loss  rates,  and  must  be  based  on 
results  from  periods  during  which 
default  rates  were  relatively  numerous  if 
loss  rates  are  materially  cyclical. 

Banks  can  also  draw  estimates  of  LGD 
from  a  statistical  model.  For  example, 
they  can  build  a  regression  model  of 
severity  using  data  on  loss  severity  and 
some  quantitative  measures  of  the  loss 
drivers.  Any  model  must  meet  the 
requirements  for  mqiiel  validation 
discussed  in  Chapter  1 .  Other  methods 
for  computing  LGD  could  also  be 
appropriate. 

Example  1.  A  bank  has  internal  data  on 
defaulted  facilities,  including  information  on 
business  line,  facility  type,  seniority,  and 
predominant  collateral  type  (if  the  facility  is 
secured).  The  data  allow  for  a  reasonable 
calculation  of  economic  loss.  The  data  span 
eight  years  and  include  three  years  that  can 
be  termed  high-default  years.  After  analyzing 
the  economic  cycle  using  internal  and 
external  data,  the  bank  concludes  that  the 
data  show  no  evidence  of  material  cyclical 
variability  in  loss  severities,  and  that  the 
default  data  span  enough  experience  to  allow 
estimation  of  a  long-run  average.  On  the  basis 
of  preliminary  analysis,  the  bank  determines 
that  the  drivers  of  loss  severity  for  large 
corporate  facilities  are  similar  to  those  for 
middle-market  loans,  and  that  the  two  groups 
can  be  estimated  as  a  pool.  Again  on  the  basis 
of  preliminary  analysis,  the  bank  segments 
this  pool  by  seniority  and  by  six  collateral 
groupings,  including  unsecured.  These 
groupings  contain  enough  defaults  to  allow 
reasonably  precise  estimates.  The  loss 
severity  estimates  are  then  calculated  by 
averaging  loss  rates  within  each  segment. 
This  practice  is  consistent  with  the  standard. 

Example  2.  A  bank  uses  internal  data  in 
which  information  on  security  and  seniority 
is  lacking.  The  bank  groups  corporate  and 
middle-market  defaulted  facilities  into  a 
single  pool  and  calculates  the  LGD  estimate 
as  the  mean  loss  rate.  No  adjustments  for  the 
lack  of  data  are  made  in  the  estimation  or 
application  steps.  This  practice  is 
unacceptable  because  there  is  ample  external 
evidence  that  security  and  seniority  matter  in 
these  segments.  A  bank  v;ith  such  limited 
internal  default  data  must  incorporate 
external  or  pooled  data  into  the  estimation. 

Example  3.  A  bank  determines  that  a 
business  unit — for  example,  a  unit  dedicated 
to  a  particular  type  of  asset-based  lending — 
forms  a  homogeneous  pool  for  the  purposes 
of  estimating  loss  severity.  That  is,  although 
the  facilities  in  this  pool  may  differ  in  some 
respects,  the  bank  determines  that  they  share 
a  similar  loss  experience  in  default.  The  bank 
must  provide  reasonable  support  for  this 
pooling  through  analysis  of  lending  practices 
and  available  internal  and  external  data.  In 
this  example,  the  mean  of  a  single  segment 
.is  consistent  with  the  standard. 

S.  Judgmental  adjustments  may  play 
an  appropriate  role  in  LGD  estimation, 
but  must  not  be  biased  toward  lower 
estimates. 

It  is  difficult  to  make  general 
statements  about  good  and  bad  practices 


in  this  area,  because  adjustments  can 
take  many  different  forms.  The 
following  examples  illustrate  how 
supervisors  would  be  likely  to  evaluate 
particular  adjustments  observed  in 
practice. 

Example  1.  A  bank  divides  observed 
defaults  into  segments  according  to  collateral 
type.  One  of  the  segments  has  too  few 
observations  to  produce  a  reliable  estimate. 
Relying  on  external  data  and  judgment,  the 
bank  determines  that  the  segment's  estimated 
severity  of  loss  falls  somewhere  between  the 
estimates  for  two  other  categories.  This 
segment's  severity  is  set  judgmentally  to  be 
the  mean  of  the  estimates  for  the  other 
segments.  This  practice  is  consistent  with  the 
standard. 

Example  2.  A  bank  does  not  know  when 
recoveries  (and  related  costs)  occurred  in  a 
portfolio  segment;  therefore,  it  cannot 
properly  discount  the  segment's  cash  flows. 
However,  the  bank  has  sufficient  internal 
data  to  calculate  economic  loss  for  defaulted 
facilities  in  another  portfolio  segment.  The 
bank  can  support  the  assumption  that  the 
timing  of  cash  flows  for  the  two  segments  is 
comparable.  Using  the  available  data  and 
informed  judgment,  the  bank  estimates  that 
the  measured  loss  without  discounting 
should  be  grossed  up  to  account  for  the  time 
value  of  money  and  the  opportunity  cost  of 
funds.  This  practice  is  consistent  with  the 
standard. 

Example  3.  A  bank  segments  internal 
defaults  in  a  business  unit  by  some  factors, 
including  collateral.  Although  the  available 
internal  and  external  evidence  indicates  a 
higher  LGD,  the  bank  judgmentally  assigns  a 
loss  estimate  of  2  percent  for  facilities 
secured  by  cash  collateral.  The  basis  for  this 
adjustment  is  that  the  lower  estimate  is 
justified  by  the  expectation  that  the  bank 
would  do  a  better  job  of  following  policies  for 
monitoring  cash  collateral  in  the  future.  Such 
an  adjustment  is  generally  not  appropriate 
because  it  is  based  on  projections  of  future 
performance  rather  than  realized  experience. 
This  practice  is  not  consistent  with  the 
standard. 

Mapping 

LGD  mapping  follows  the  same 
general  principles  that  PD  mapping 
does.  A  mapping  must  be  plausible  and 
must  be  based  on  a  comparison  of 
severity-related  data  elements  common 
to  both  the  reference  data  and  the 
current  portfolio.  The  mapping 
approach  is  expected  to  be  unbiased, 
such  that  the  exercise  of  judgment  does 
not  consistently  lower  LGD  estimates. 
The  default  definitions  in  the  reference 
data  and  the  current  portfolio  of  obligors 
should  be  comparable.  The  mapping 
process  must  be  updated  regularly,  well- 
documented,  and  independently 
reviewed. 

S.  A  bank  must  conduct  a  robust 
comparison  of  available  common 
elements  in  the  reference  data  and  the 
portfolio. 

Mapping  involves  matching  facility- 
specific  data  elements  available  in  the 


current  portfolio  to  the  factors  in  the 
reference  data  set  used  to  estimate 
expected  loss  severity  rates.  Examples  of 
factors  that  influence  loss  rates  include 
collateral  type  and  coverage,  seniority, 
industry,  and  location. 

At  least  three  kinds  of  mapping 
challenges  may  arise.  First,  even  if 
similarly  named  variables  are  available 
in  the  reference  data  and  portfolio  data, 
they  may  not  be  directly  comparable. 
For  example,  the  definition  of  particular 
collateral  types,  or  the  meaning  of 
"secured,"  may  vary  from  one 
application  to  another.  Hence,  a  bank 
must  ensure  that  linked  variables  are 
truly  similar.  Although  adjustments  to 
enhance  comparability  can  be 
appropriate,  they  must  be  rigorously 
developed  and  documented.  Second, 
levels  of  aggregation  may  var\'.  For 
example,  the  reference  data  may  only 
broadly  identify  collateral  types,  such  as 
financial  and  nonfinancial.  The  bank's 
information  systems  for  its  portfolio 
might  supply  more  detail,  with  a  wide 
variety  of  collateral  type  identifiers.  To 
apply  the  estimates  derived  from  the 
reference  data,  the  internal  data  must  be 
regrouped  to  match  the  coarser  level  of 
aggregation  in  the  reference  data.  Third, 
reference  data  often  do  not  include 
workout  costs  and  will  often  use 
different  discounting.  Judgmental 
adjustments  for  such  problems  must  be 
well-documented  and,  as  much  as 
possible,  empirically  based. 

S.  A  mapping  process  must  be 
established  for  each  reference  data  set 
and  for  each  estimation  model. 

Mapping  is  never  self-evident.  Even 
when  reference  data  are  drawn  from 
internal  default  experience,  a  bank  must 
still  link  the  characteristics  of  the 
reference  data  with  those  of  the  current 
portfolio. 

Different  data  sets  and  different 
approaches  to  severity  estimation  may 
be  entirely  appropriate,  especially  for 
different  business  segments  or  product 
lines.  Each  mapping  process  must  be 
specified  and  documented. 

Application 

At  the  application  stage,  banks  apply 
the  LGD  estimation  framework  to  their 
current  portfolio  of  credit  exposures. 
Doing  so  might  require  them  to 
aggregate  individual  LGD  estimates  into 
broader  averages  (for  example,  into 
discrete  severity  grades)  or  to  combine 
estimates  in  various  ways. 

The  inherent  variability  of  recovery, 
due  in  part  to  unanticipated 
circumstances,  demonstrates  that  no 
facility  type  is  wholly  risk-free, 
regardless  of  structure,  collateral  type, 
or  collateral  coverage.  The  existence  of 
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recovery  risk  ( ictates  that  application  of 
a  zero  percent  LGD  is  not  acceptable. 

S.  IRB  instit  itions  that  aggregate  LGD 
estimates  for  s  jverity  grades  from 
individual  exf  osures  within  those 
grades  must  h<  ve  a  clear  policy 
governing  the   ggregation  process. 

Banks  with  <  iscrete  severity  grades 
compute  a  sinj  le  estimate  of  LGD  for  a 
representative  jxposure  within  each  of 
those  grades.  I  a  bank  with  a  discrete 
scale  of  severit  y  grades  maps  those 
grades  to  the  r*  ference  data  using  grade 
mapping,  then  will  be  a  single  estimate 
of  LGD  for  eacl  i  grade,  and  the  bank 
does  not  need  '  o  aggregate  further. 
However,  if  th(  bank  maps  at  the 
individual  tran  saction  level,  the  bank 
may  then  choo  ;e  to  aggregate  those 
individual  LGI  i  estimates  to  the  grade 
level  and  use  t  le  grade  LGD  in  capital 
calculations.  B  (cause  different  methods 
of  aggregation  ;  re  possible,  a  bank  must 
have  a  clear  po  icy  regarding  how 
aggregation  she  uld  be  accomplished;  in 
general,  simple  averaging  is  preferred. 
(This  standard  s  irrelevant  for  banks 
that  choose  to  e  ssign  LGD  estimates 
directly  to  indi  ddual  exposures  rather 
than  grades,  bei  :ause  aggregation  is  not 
required  in  thai  case.) 

S.  An  IRB  ins  litution  must  have  a 
policy  describii  ig  how  it  combines 
multiple  sets  of  reference  data. 

Multiple  data  sets  may  produce 
superior  estima  :es  of  loss  severity,  if  the 
results  are  appr  ^priately  combined. 
Combining  suci  i  sets  differently  usually 
produces  differ  (nt  estimates  of  LGD.  As 
a  matter  of  intei  nal  policy,  a  bank 
should  investig;  ite  alternative 
combinations,  a  nd  document  the  impact 


on  the  estimate! .  If  the  results  are  highly 
sensitive  to  the  nanner  in  which 
different  data  sc  urces  are  combined,  the 
bank  must  choo  se  conservatively  among 
the  alternatives 
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such  as  loan  commitments  or  lines  of 
credit,  exposure  is  equal  to  current 
outstandings  plus  an  estimate  of 
additional  drawings  up  to  the  time  of 
default.  This  additional  drawdown, 
identified  as  loan  equivalent  exposure 
(LEQ)  in  many  institutions,  is  typically 
expressed  as  a  percentage  of  the  current 
total  committed  but  undrawn  amount. 
EAD  can  thus  be  represented  as: 
EAD  =  current  outstanding  +  LEQ  x 
(total  committed  -  current 
outstanding) 
As  it  is  the  LEQ  that  must  be  estimated, 
LEQ  is  the  focus  of  this  guidance. 

Even  though  EAD  estimation  is  less 
sophisticated  than  PD  and  LGD 
estimation,  a  bank  still  develops  EAD 
estimates  by  working  through  the  four 
stages  that  produce  the  other  types  of 
quantification:  The  bank  must  use  a 
reference  data  set;  it  must  apply  an 
estimation  technique  to  produce  an 
expected  total  dollar  exposure  at  default 
for  a  facility  with  a  given  array  of 
characteristics;  it  must  map  its  current 
portfolio  to  the  reference  data;  and,  by 
applying  the  estimation  model,  it  must 
generate  an  EAD  estimate  for  each 
portfolio  facility  or  facility-type,  as  the 
case  may  be. 

Data 

Like  reference  data  sets  used  for  LGD 
estimation,  LEQ  data  sets  contain  only 
exposures  to  defaulting  obligors.  In 
many  cases,  the  same  reference  data 
may  be  used  for  both  LGD  and  LEQ.  In 
addition  to  relevant  descriptive 
characteristics  (referred  to  as  "drivers") 
that  can  be  used  in  estimation,  the 
reference  data  must  include  historical 
information  on  the  exposure  (both 
drawn  and  undrawn  amounts)  as  of 
some  date  prior  to  default,  as  well  as  the 
drawn  exposure  at  the  date  of  default. 

As  discussed  below  under 
"Estimation,"  LEQ  estimates  may  be 
developed  using  either  a  cohort  method 
or  a  fixed-horizon  method.  The  bank's 
reference  data  set  must  be  structured  so 
that  it  is  consistent  with  the  estimation 
method  the  bank  applies.  Thus,  the  data 
must  include  information  on  the  total 
commitment,  the  undrawn  amount,  and 
the  exposure  drivers  for  each  defaulted 
facility,  either  at  fixed  calendar  dates  for 
the  cohort  method  or  at  a  fixed  interval 
prior  to  the  defauh  date  for  the  fixed- 
horizon  method. 

The  reference  data  must  contain 
variables  that  enable  the  bank  to  group 
the  exposures  to  defaulted  obligors  in 
meaningful  ways.  Obligor  and  facility 
risk  ratings  are  commonly  believed  to  be 
significant  characteristics  for  predicting 
additional  drawdown.  Since  less 
empirical  research  has  been  done  on 


EAD  estimation,  little  is  known  about 
other  potential  drivers  of  EAD.  Among 
the  many  possibilities,  banks  may 
consider  time  from  origination,  time  to 
expiration  or  renewal,  economic 
conditions,  risk  rating  changes,  or 
certain  types  of  covenants.  Some 
potential  drivers  may  be  linked  to  a 
bank's  credit  risk  management  skills, 
while  others  may  be  exogenous. 
Industry  practice  is  likelj,to  improve  as 
banks  extend  their  research  to  identify 
other  meaningful  drivers  of  EAD. 
A  bank  must  ensure  continued 
applicability  of  the  reference  data  to  its 
current  portfolio  of  facilities.  The 
reference  data  must  include  the  types  of 
variable  exposures  found  in  a  bank's 
current  portfolio.  The  definitions  of 
default  and  exposure  in  the  reference 
data  should  be  consistent  with  the  IRB 
definition  of  default,  and  consistent 
with  the  definitions  used  for  PD  and 
LGD  quantification.  Established 
processes  must  be  in  place  to  ensure 
that  reference  data  sets  are  updated 
when  new  data  are  available.  All  data 
sources,  variables,  and  the  overall 
processes  governing  data  collection  and 
maintenance  must  be  fully  documented, 
and  that  documentation  should  be 
.  readily  available  for  review. 

Seven  years  of  data  are  required  for 
EAD  (or  LEQ)  estimation.  The  sample 
should  include  periods  during  which 
default  rates  were  relatively  high,  and 
ideally  cover  a  complete  economic 
cycle. 

Estimation 

To  derive  LEQ  estimates, 
characteristics  of  the  reference  data  are 
related  to  additional  drawings  preceding 
a  default  event.  The  estimation  process 
must  be  capable  of  producing  a 
plausible  estimate  of  LEQ  to  support  the 
EAD  calculation  for  each  facility.  Two 
broad  types  of  estimation  methods  are 
used  in  practice,  the  cohort  method  and 
the  fixed-horizon  method. 

Under  the  cohort  method,  a  bank 
groups  defaults  into  discrete  calendar 
periods  (such  as  a  year  or  a  quarter).  The 
bank  then  estimates  the  relationship 
between  the  drivers  as  of  the  start  of  that 
calendar  period,  and  EAD  or  LEQ  for 
each  exposure  to  a  defaulter.  For  each 
exposure  category  (that  is,  for  each 
combination  of  exposure  drivers 
identified  by  the  bank),  the  LEQ 
estimate  is  calculated  as  the  mean 
additional  drawing  for  facilities  in  that 
category.  To  combine  results  for 
multiple  periods  into  a  single  long-run 
average,  the  period-by-period  means 
should  be  weighted  by  the  proportion  of 
defaults  occurring  in  each  period. 

Under  the  fixed-horizon  method,  for 
each  exposiue  to  a  defaulted  obligor  the 
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bank  compares  additional  drawdowns 
to  the<total  commitment  but  undrawn 
amount  that  existed  at  the  start  of  a 
fixed  interval  prior  to  the  date  of  the 
default  (the  horizon).  For  example,  the 
bank  might  base  its  estimates  on  a 
reference  data  set  that  supplies  the 
actual  exposure  at  default  along  with 
the  drawn  and  undrawn  amounts  (as 
well  as  relevant  drivers)  at  a  date  a  fixed 
number  of  months  prior  to  the  date  of 
each  default,  regardless  of  the  actual 
calendar  date  on  which  the  default 
occurred.  Estimates  of  LEQ  are 
computed  from  the  average  drawdov«is 
that  occur  over  the  fixed-horizon 
interval,  for  whatever  combinations  of 
the  driving  variables  the  bank  has 
determined  are  relevant  for  explaining 
and  predicting  exposure  at  default. 

Evidence  may  indicate  that  LEQ 
estimates  are  positively  correlated  with 
economic  downturns;  that  is,  it  may  be 
that  LEQs  increase  during  high-default 
periods.  If  so,  the  higher  drawdowns 
that  occur  during  high-default  periods 
are  denoted  "stress-condition  LEQs," 
analogous  to  the  "stress-condition 
LGDs"  discussed  earlier  in  this  chapter. 
For  any  exposure  type  whose  LEQ 
estimates  exhibit  material  cyclicality,  a 
bank  must  use  the  stress-condition  LEQ 
for  purposes  of  calculating  EAD. 

In  general,  all  available  data  should  be 
used;  particular  observations  or  time 
periods  should  not  be  excluded  from  the 
data  sample.  Any  adjustments  a  bank 
makes  to  the  estimation  results  should 
be  justified  and  fully  documented.  The 
analysis  should  be  refreshed 
periodically  as  new  data  become 
available,  and  a  bank  should  have  a 
process  in  place  to  ensure  that  advances 
in  analytical  techniques  and  industry 
practice  are  considered  as  they  Emerge 
and  are  incorporated  as  appropriate. 
LEQ  estimates  should  be  updated  at 
least  annually.  Detailed  documentation, 
ongoing  validation,  and  adequate 
oversight  are  fundamental  controls  that 
support  a  sound  estimation  process. 

Mapping 

If  the  same  variables  that  drive 
exposure  in  the  reference  data  are  also 
available  for  facilities  in  the  portfolio, 
mapping  may  be  relatively  easy. 
However,  the  bank  must  still  review  the 
definitions  to  ensure  that  variables  that 
seem  to  be  the  same  actually  are.  If  the 
relevant  variables  are  not  available  in  a 
bank's  current  portfolio  information 
system,  the  bank  will  encounter  the 
same  mapping  complexities  that  it  does 
when  mapping  for  PD  and  LGD  in 
similar  circumstances.  A  bank  should 
have  well-documented  policies  that 
govern  the  mapping.  Any  exceptions  to 
mapping  policy  should  be  reviewed, 


justified  and  fully  documented. 
Mapping  may  be  done  for  each  exposure 
or  for  broad  categories  of  exposure;  the 
latter  would  be  analogous  to  the  "grade 
mapping"  discussed  earlier  in  this 
chapter. 

Application 

In  the  application  stage,  the  estimated 
relationship  between  drivers  and  LEQ  is 
applied  to  the  bank's  actual  portfolio. 
To  ensure  that  estimated  EAD  is  at  least 
as  large  as  the  currently  drawn  amount 
for  all  exposures,  LEQs  must  not  be 
negative.  Multiple  reference  data  sets 
may  be  used  for  LEQ  estimation  and 
combined  at  the  application  stage;  those 
combinations  should  be  rigorously 
developed,  approved,  and  documented. 
Any  smoothing  or  use  of  expert 
judgment  to  adjust  the  results  should  be 
well-justified  and  clearly  documented. 
This  includes  any  adjustment  for 
definitions  of  default  that  do  not  meet 
the  supervisory  standards.  The  less 
robust  the  process,  the  more 
conservative  the  result  should  be. 

Some  facility  types  may  be  treated  as 
exceptions,  and  assigned  an  LEQ  that 
does  not  vary  with  characteristics  such 
as  line  of  business  or  risk  rating.  Such 
exceptional  treatment  should  be  clearly 
justified,  and  the  justification  should  be 
fully  documented. 

EAD  may  be  particularly  sensitive  to 
changes  in  the  way  banks  manage 
individual  credits.  For  example,  a 
change  in  policy  regarding  covenants 
may  have  a  significant  impact  on  LEQ. 
When  such  changes  take  place,  the  bank 
should  consider  them  when  making  its 
estimates — and  it  should  do  so  from  a 
conservative  point  of  view.  Policy 
changes  likely  to  significantly  increase 
LEQ  should  prompt  immediate 
increases  in  LEQ  estimates.  If  a  bank's 
policy  changes  seem  likely  to  reduce 
LEQ,  estimates  should  be  reduced  only 
after  the  bank  accumulates  a  significant 
amount  of  actual  experience  under  the 
new  policy  to  support  the  reductions. 

E.  Maturity  (M) 

A  bank  must  assign  a  value  of 
effective  remaining  maturity  (M)  to  each 
credit  exposure  in  its  portfolio.  In 
general,  M  is  the  weighted-average 
number  of  years  to  receipt  of  the  cash 
flows  the  bank  expects  under  the 
contractual  terms  of  the  exposure, 
where  the  weights  are  equal  to  the 
fraction  of  the  total  undiscounted  cash 
flow  to  be  received  at  each  date. 
Mathematically,  M  is  given  by: 


M  =  ^txw, 


where  w,  is  the  fraction  of  the  total  cash 
flow  received  at  time  t,  that  is: 

w,=C,/Xc, 

Ci  is  the  undiscounted  cash  flow 
received  at  time  t,  with  t  measured  in 
years  from  the  date  of  the  calculation  of 
M. 

Effective  maturity,  sometimes  referred 
to  as  "average  life,"  need  not  be  a  whole 
number,  and  often  is  not.  For  example, 
if  33  percent  of  the  cash  flow  is 
expected  at  the  end  of  one  year  (t=l) 
and  the  other  67  percent  two  years  from 
today  (t=2),  then  M  is  calculated  as: 
M  =  (1x0.33)  +  (2x0.67)  =  1.67 
for  an  effective  maturity  of  1.67  years. 
This  value  of  M  would  be  used  in  the 
IRB  capital  calculation. 

The  relevant  cash  flows  are  the  future 
payments  the  bank  expects  to  receive 
from  the  obligor,  regardless  of  form; 
they  may  include  payments  of  interest 
or  fees,  principal  repayments,  or  other 
types  of  payments  depending  on  the 
structure  of  the  transaction.  For 
exposures  whose  cash  flow  schedule  is 
virtually  predetermined  unless  the 
obligors  defaults  (fixed-rate  loans,  for 
example),  the  calculation  of  the 
weighted-average  remaining  maturity  is 
straightforward,  using  the  scheduled 
timing  and  amounts  of  the  individual 
undiscounted  cash  flows.  These  cash 
flows  should  be  the  contractually 
expected  payments;  the  bank  should  not 
take  into  account  the  possibility  of 
delayed  or  reduced  cash  flows  due  to 
potential  future  default. 

Cash  flows  associated  with  other 
types  of  credit  exposures  may  be 
-somewhat  less  certain.  In  such  cases, 
the  bank  must  establish  a  method  of 
projecting  expected  cash  flows.  In 
general,  the  method  used  for  any 
exposure  should  be  the  same  as  the  one 
used  by  the  bank  for  purposes  of 
valuation  or  risk  management.  The 
method  must  be  well-documented  and 
subject  to  independent  review  and 
approval.  A  bank  must  demonstrate  that 
the  method  used  is  standard  industry 
practice,  that  it  is  widely  used  within 
the  bank  for  purposes  other  than 
regulatory  capital  calculations,  or  both. 

To  be  conservative,  a  bank  may  set  M 
equal  to  the  maximum  number  of  years 
the  obligor  could  take  to  fully  discharge 
the  contractual  obligation  (provided  that 
the  maximum  is  not  longer  than  five 
years,  as  noted  below).  In  many  cases, 
this  maximum  will  correspond  to  the 
stated  or  nominal  maturity  of  the 
instrument.  Banks  must  make  this 
conservative  choice  (maximum  nominal 
maturity)  if  the  timing  and  amounts  of 
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risk  and  the  futu  re  performance  of  a 
bank's  credit  poitfolio  under  IRB;  in 
essence,  they  an  forecasts.  "Validation" 
of  these  estimate  s  describes  the  full 
range  of  activitie  s  used  to  assess  their 
quality  as  foreca  ;ts  of  default  rates,  loss 
severity  rates,  an  d  exposures  at  default. 
Chapter  1  discus  ses  validation  of  IRB 
systems  in  generil;  this  section  focuses 
specifically  on  r;  tings  quantification, 
which  includes  1  he  assignment  of  PD  to 
obligor  grades  ai  d  the  assignment  of 
LCD,  EAD,  and  M  to  exposures. 

S.  A  validatior  process  must  cover  all 
aspects  of  IRB  qi  antification. 

Banks  must  ha  ve  a  process  for 
validating  IRB  qi  antification;  their 
policies  must  staie  who  is  accountable 
for  validation,  ar  d  describe  the  actions 
that  will  proceec  from  the  different 
possible  results,  /alidation  should  focus 
on  the  three  estir  lated  IRB  parameters 
(PD,  LCD,  and  EjJ)).  Although  the 
established  valid  ition  process  should 


result  in  an  overall  assessment  of  IRB 
quantification  for  each  parameter,  it  also 
must  cover  each  of  the  four  stages  of  the 
quantification  process  as  described  in 
preceding  sections  of  this  chapter  (data, 
estimation,  mapping,  and  application). 
The  validation  process  must  be  fully 
documented,  and  must  be  approved  by 
appropriate  levels  of  the  bank's  senior 
management.  The  process  must  be 
updated  periodically  to  incorporate  new 
developments  in  validation  practices 
and  to  ensure  that  validation  methods 
remain  appropriate;  documentation 
must  be  updated  whenever  validation 
methods  change. 

Banks  should  use  a  variety  of 
validation  approaches  or  tools;  no  single 
validation  tool  can  completely  and 
conclusively  assess  IRB  quantification. 
Three  broad  types  of  tools  that  are 
useful  in  this  regard  are  evaluation  of 
the  conceptual  soundness  of  the 
approach  to  quantification  (evaluation 
of  logic),  comparison  to  other  sources  of 
data  or  estimates  (benchmarking),  and 
comparisons  of  actual  outcomes  to 
predictions  (back-testing).  Each  of  these 
types  of  tools  has  a  role  to  play  in 
validation,  although  the  role  varies 
across  the  four  stages  of  quantification. 

Evaluation  of  logic  is  essential  in 
validating  all  stages  of  the  quantification 
process.  The  quantification  process 
requires  banks  to  adopt  methods,  choose 
variables,  and  make  adjustments;  each 
of  these  actions  requires  an  exercise  of 
judgment.  Validation  should  ensure  that 
these  judgments  are  plausible  and 
informed. 

A  bank  should  also  validate  estimates 
by  comparing  them  with  relevant 
external  sources,  a  process  broadly 
described  as  benchmarking.  "External" 
in  this  context  refers  to  anything  other 
than  the  specific  reference  data, 
estimation  approach,  or  mapping  under 
consideration.  Reference  data  can  be 
compared  with  other  data  sources; 
choices  of  variables  can  be  compared 
with  similar  choices  made  by  others; 
estimation  results  can  be  compared  with 
the  results  of  alternative  estimation 
methods  using  the  same  reference  data. 
Other  data  sources  may  show  that 
default  and  severity  rates  across  the 
economy  or  the  banking  system  are  high 
or  low  relative  to  other  periods,  or  may 
reveal  unusual  effects  in  parts  of  the 
quality  spectrum. 

Effective  validation  must  compare 
actual  results  with  predictions.  Such 
comparisons,  often  referred  to  as  "back- 
testing,"  are  valuable  comprehensive 
tests  of  the  rating  system  and  its 
quantification.  However,  they  are  only 
one  element  of  the  broader  validation 
regime,  and  should  not  be  a  bank's  only 
method  of  validation.  Because  they  test 


the  results  of  the  rating  system  as  a 
whole,  they  are  unlikely  to  identify 
specific  reasons  for  any  divergence 
between  expectations  and  realizations. 
Rather  they  will  indicate  only  that 
further  investigation  is  necessary. 
By  applying  back-testing  to  the 
reference  data  set  as  it  is  updated  with 
new  data,  a  bank  can  improve  the 
estimation  process.  To  further  improve 
the  process,  a  bank  must  regularly 
compare  realized  default  rates,  loss 
severities,  and  exposure-at-default 
experience  from  its  portfolio  with  the 
PD.  LCD.  and  EAD  estimates  on  which 
capital  calculations  are  based. 
Realizations  should  be  compared  with 
expected  ranges  based  on  the  estimates. 
These  expected  ranges  should  take  into 
accoimt  the  bank's  rating  philosophy 
(the  relative  weight  given  to  current  and 
stress  conditions  in  assigning  ratings). 
Depending  on  that  philosophy,  year-by- 
year  realized  default  rates  and  loss 
severities  may  be  expected  to  differ 
significantly  from  the  long-run  average. 
If  a  bank  adjusts  final  estimates  to  be 
conservative,  it  should  likely  do  its 
back-testing  on  the  unadjusted 
estimates. 

A  bank's  quantitative  testing  methods 
and  other  validation  techniques  should 
be  robust  to  economic  cycles.  A  sound 
validation  process  should  take  business 
cycles  into  account,  and  any 
adjustments  for  stages  of  the  cycle 
should  be  clearly  specified  in  advance 
and  fully  documented  as  part  of  the 
validation  policy.  The  fact  that  a  year 
has  been  "unusual"  should  not  be  taken 
as  a  reason  to  abandon  the  bank's 
standard  validation  practices. 

S.  A  bank  must  comprehensively 
validate  parameter  estimates  at  least 
annually," must  document  the  results, 
and  must  report  these  results  to  senior 
management. 

A  full  and  comprehensive  annual 
validation  is  a  minimum  for  effective 
risk  management  under  IRB.  More 
frequent  validation  may  be  appropriate 
for  certain  parts  of  the  IRB  system  and 
in  certain  circumstances;  for  example, 
during  high-default  periods,  banks 
should  compute  realized  default  and 
loss  severity  rates  more  frequently,, 
perhaps  quarterly.  They  must  document 
the  results  of  validation,  and  must 
report  them  to  appropriate  levels  of 
senior  risk  management. 

S.  The  validation  policy  must  outline 
appropriate  remediaJ  responses  to  the 
results  of  oarameter  validation. 

The  goal  of  validation  should  be  to 
continually  improve  the  rating  process 
and  its  quantification.  To  this  end,  the 
bank  should  establish  thresholds  or 
accuracy  tolerances  for  validation 
results.  Results  that  breach  thresholds 
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should  bring  an  appropriate  response; 
that  response  should  depend  on  the 
results  and  should  not  necessarily  be  to 
adjust  the  parameter  estimates.  When 
realized  default,  severity,  or  exposures 
rates  diverge  from  expected  ranges, 
those  divergences  may  point  to  issues  in 
the  estimation  or  mapping  elements  of 
quantification.  They  may  also  indicate 
potential  problems  in  other  parts  of  the 
ratings  assignment  process.  The  bank's 
validation  policy  must  describe  (at  least 
in  broad  terms)  the  types  of  responses 
that  should  be  considered  when 
relevant  action  thresholds  are  crossed. 

Appendix  to  Part  III:  Illustrations  of  the 
Quantification  Process 

This  appendix  provides  examples  to  show 
how  the  logical  framework  described  in  this 
guidance,  with  its  four  stages  (data, 
estimation,  mapping,  and  application), 
applies  when  analyzing  typical  current  bank 
practices.  The  framework  is  broadly 
applicable — for  PD  or  LGD  or  EAD;  using 
internal,  external,  or  pooled  reference  data: 
for  simple  or  complex  estimation  methods — 
although  the  issues  and  concerns  that  arise 
at  each  stage  depend  on  a  bank's  approach. 
These  examples  are  intended  only  to 
illustrate  the  logic  of  the  four-stage  IRB 
quantification  framework,  and  should  not  be 
taken  to  endorse  the  particular  techniques 
presented  in  the  examples.  In  fact,  certain 
aspects  of  the  examples  are  not  consistent 
with  the  standards  outlined  in  this  guidance. 

Example  1:  PD  Estimation  From  Bond  Data 

•  A  bank  establishes  a  correspondence 
between  its  internal  grades  and  external 
rating  agency  grades;  the  bank  has 
determined  that  its  Grade  4  is  equivalent  to 
3/4  BB  and  'A  B  on  the  Standard  and  Poor's 
scale. 

•  The  bank  regularly  obtains  published 
estimates  of  mean  default  frequencies  for 
publicly  rated  BB  and  B  obligors  in  North 
America  from  1970  through  2002. 

•  The  BB  and  B  historical  default 
frequencies  are  weighted  75/25,  and  the 
result  is  a  preliminary  PD  for  the  bank's 
internal  Grade  4  credits. 

•  However,  the  bank  then  increases  the  PD 
by  10  percent  to  account  for  the  fact  that  the 
S&P  definition  of  default  is  more  lenient  than 
the  IRB  definition. 

•  The  bank  makes  a  further  adjustment  to 
ensure  that  the  resulting  grade  PD  is  greater 
than  the  PD  attributed  to  Grade  3  and  less 
than  the  PD  attributed  to  Grade  5. 

•  The  result  is  the  final  PD  estimate  for 
Grade  4. 

Process  Analysis  for  Example  1 

Data — The  reference  data  set  consists  of 
issuers  of  publicly  rated  debt  in  North 
America  over  the  period  1970  through  2002. 
The  data  description  is  very  basic:  each 
issuer  in  the  reference  data  is  described  only 
by  its  rating  (such  as  AAA,  AA,  A,  BBB,  and 
so  on). 

Estimation — The  bank  could  have 
estimated  default  rates  itself  using  a  database 
purchased  from  Standard  and  Poor's,  but 


since  these  estimates  would  just  be  the  mean 
default  rates  per  year  for  each  grade,  the  bank 
could  just  as  well  (and  in  this  example  does) 
use  the  published  historical  default  rates 
from  S&P;  in  essence,  the  estimation  step  has 
been  outsourced  to  S&P.  The  10  percent 
adjustment  of  PD  is  part  of  the  estimation 
process  in  this  case  because  the  adjustment 
was  made  prior  to  the  application  of  the 
agency  default  rates  to  the  internal  portfolio 
data. 

Mapping — The  bank's  mapping  is  an 
example  of  a  grade  mapping;  internal  Grade 
4  is  linked  to  the  75/25  mix  of  BB  and  B. 
Based  on  the  limited  information  presented 
in  the  example,  this  step  should  be  explored 
further.  Specifically,  how  did  the  bank 
determine  the  75/25  mix? 

Application — Although  the  application 
step  is  relatively  straightforward  in  this  case, 
the  bank  does  make  the  adjustment  of  the 
Grade  4  PD  estimate  to  give  it  the  desired 
relationship  to  the  adjacent  grades.  This 
adjustment  is  part  of  the  application  stage 
because  it  is  made  after  the  adjusted  agency 
default  rates  are  applied  to  the  internal 
grades. 

Example  2:  PD  Estimation  Using  a  Merton- 
Type  Equity-Based  Model 

•  A  bank  obtains  a  20-year  database  of 
North  American  firms  with  publicly  traded 
equity,  some  of  which  defaulted  during  the 
20-year  period. 

•  The  bank  uses  the  Merton  approach  to 
modeling  equity  in  these  firms  as  a 
contingent  claim,  constructing  an  estimate  of 
each  firm's  distance-to-default  at  the  start  of 
each  year  in  the  database.  The  bank  then 
ranks  the  firm-years  within  the  database  by 
distance-to-default,  divides  the  ordered 
observations  into  20  equal  groups  or  buckets, 
and  computes  a  mean  historical  one-year 
default  frequency  for  each  bucket.  That 
default  frequency  is  taken  as  an  estimate  of 
the  applicable  PD  for  any  obligor  within  the 
range  of  distance-to-default  values 
represented  by  each  of  the  20  buckets. 

•  The  bank  next  looks  at  all  obligors  with 
publicly  traded  shares  within  each  of  its 
internal  grades,  applies  the  same  Merton-type 
model  to  compute  distance-to-default  at 
quarter-end,  sorts  these  observations  into  the 
20  buckets  from  the  previous  step,  and 
assigns  the  corresponding  PD  estimate. 

•  For  each  internal  grade,  the  bank 
computes  the  mean  of  the  individual  obligor 
default  probabilities  and  uses  that  average  as 
the  grade  PD. 

Process  Analysis  for  Example  2 

Data — The  reference  data  set  consists  of  the 
North  American  firms  with  publicly  traded 
equity  in  the  acquired  database.  The 
reference  data  are  described  in  this  case  by 
a  single  variable,  specifically  an  identifier  of 
the  specific  distance-to-default  range  from 
the  Merton  model  (one  of  the  20  possible  in 
this  case)  into  which  a  firm  falls  in  any  year. 

Estimation — The  estimation  step  is  simple: 
the  average  default  rate  is  calculated  for  each 
distance-to-default  bucket.  Since  the  data 
cover  20  years  and  a  wide  range  of  economic 
conditions,  the  resulting  estimates  satisfy  the 
long-run  average  requirement. 

Mapping — The  bank  maps  selected 
portfolio  obligors  to  the  reference  data  set 


using  the  distance-to-default  generated  by  the 
Merton  model.  However,  not  all  obligors  can 
be  mapped,  since  not  all  have  traded  equity. 
This  introduces  an  element  of  uncertainty 
into  the  mapping  that  requires  additional 
analysis  by  the  bank:  were  the  mapped 
obligorsr representative  of  other  obligors  in 
the  same  grade?  The  bank  would  need  to 
demonstrate  comparability  between  Ihe 
publicly  traded  portfolio  obligors  and  those 
not  publicly  traded.  It  may  be  appropriate  for 
the  bank  to  make  conser\'ative  adjustments  to 
its  ultimate  PD  estimates  to  compensate  for 
the  uncertainty  in  the  mapping.  The  bank 
also  would  need  further  analysis  to 
demonstrate  that  the  implied  distance-to- 
default  for  each  internal  grade  represented 
long-run  expectations  for  obligors  assigned  to 
that  grade:  this  could  involve  computing  the 
Merton  model  for  portfolio  obligors  over 
several  years  of  relevant  history  that  span  a 
wide  range  of  credit  conditions. 

Application — The  final  step  is  aggregation 
of  individual  obligors  to  the  grade  level 
through  calculation  of  the  mean  for  each 
grade,  and  application  of  this  grade  PD  to  all 
obligors  in  the  grade.  The  bank  might  also 
choose  to  modify  PD  assignments  further  at 
this  stage,  combining  PD  estimates  derived 
from  other  sources,  applying  adjustments  for 
cyclicality,  introducing  an  appropriate  degree 
of  conservatism,  or  making  other 
adjustments. 

Example  3:  LGD  Estimation  From  Internal 
Default  Data 

•  For  each  ^oan  in  its  portfolio,  a  bank 
records  collateral  coverage  as  a  percentage,  as 
well  as  which  of  four  types  of  collateral 
applies. 

•  A  bank  has  retained  data  on  all  defaulted 
loans  since  1995.  For  each  defaulted  loan  in 
the  database,  the  bank  has  a  record  of  the 
collateral  type  within  the  same  four  broad 
categories.  However,  collateral  coverage  is 
only  recorded  at  three  levels  (low.  moderate, 
or  high,  dapending  on  the  ratio  of  collateral 
to  exposure  at  default). 

•  The  bank  also  records  the  timing  and 
discounted  value  of  recoveries  net  of  workout 
costs  for  each  defaulted  loan  in  the  database. 
Cash  flows  are  tracked  from  the  date  of 
default  to  a  "resolution  dafe, "  defined  as  the 
point  at  which  the  remaining  balance  is  less 
than  5  percent  of  the  exposure  al  the  lime  of 
default.  A  recovery  percentage  is  computed, 
equal  to  the  value  of  recoveries  discounted  to 
the  date  of  default,  divided  by  the  exposure 
at  default. 

•  For  each  cell  (each  of  the  12 
combinations  of  collateral  type  and 
coverage),  the  bank  computes  a  simple  mean 
LGD  percentage  as  the  mean  of  one  minus  the 
recovery  percentage.  One  of  the  categories 
has  a  mean  LGD  of  less  than  zero  (recoveries 
have  exceeded  exposure  on  average),  so  the 
bank  sets  the  LGD  at  zero  to  be  conservative. 

•  The  bank  assigns  an  estimate  of  expected 
LGD  to  each  loan  in  the  current  portfolio  by 
using  collateral  information  to  slot  it  into  one 
of  the  12  cells.  The  bank  then  applies  the 
mean  historical  LGD  for  that  cell  and  adjusts 
the  result  upward  by  10  percent  to 
compensate  for  the  fact  that  the  loss  data 
come  from  a  period  believed  to  be  unusually 
good  economic  performance. 
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for  the  benign  environment  in  which  the 
reference  data  were  generated  presents  one 
additional  wrinkle.  The  bank  must  provide  a 
well-documented,  empirically  based  analysis 
of  why  a  10  percent  upward  adjustment  is 
sufficient. 

rv.  Data  Maintenance 

A.  Overview 

Institutions  using  the  IRB  approach 
for  regulatory  capital  piorposes  will  need 
advanced  data  management  practices  to 
produce  credible  and  reliable  risk 
estimates.  The  guiding  principle 
governing  an  IRB  data  maintenance 
system  is  that  it  must  support  the 
requirements  for  the  quantification, 
validation,  control  and  oversight 
mechanisms  described  in  this  guidance, 
as  well  as  the  institution's  broader  risk 
management  and  reporting  needs.  The 
precise  data  elements  to  be  collected 
will  be  dictated  by  the  features  and 
methodology  of  the  IRB  system 
employed  by  the  institution.  The 
necessary  data  elements  will  therefore 
vary  by  institution  and  even  among 
business  lines  within  an  institution. 

Institutions  will  have  latitude  in 
managing  their  data,  subject  to  the 
following  key  data  maintenance 
standards: 

Life  Cycle  Tracking— institutions 
must  collect,  maintain,  and  analyze 
essential  data  for  obligors  and  facilities 
throughout  the  life  and  disposition  of 
the  credit  exposure. 


Rating  Assignment  Data— institutions 
must  captiu^  all  significant  quantitative 
and  qualitative  factors  used  to  assign  the 
obligor  and  loss  severity  ratings. 

Support  of  IRB  System — data 
collected  by  institutions  must  be  of 
sufficient  depth,  scope,  and  reliability 
to: 

•  Validate  IRB  system  processes; 

•  Validate  parameters, 

•  Refine  the  IRB  system, 

•  Develop  internal  parameter 
estimates, 

•  Apply  improvements  historically, 

•  Calculate  capital  ratios, 

•  Produce  internal  and  public  reports, 
and 

•  Support  risk  management. 

This  chapter  covers  the  requirements 
for  maintaining  internal  data.  Reference 
data  sets  used  for  estimating  IRB 
parameters  are  discussed  in  Chapter  2. 

B.  Data  Maintenance  Framework 

Life  Cycle  Tracking 

S.  Institutions  must  collect,  maintain, 
and  analyze  essential  data  for  obligors 
and  facilities  throughout  the  life  and 
disposition  of  the  credit  exposure. 

Using  a  Vie  cycle  or  "cradle  to  grave" 
concept  for  each  obligor  and  facility 
supports  front-end  validation,  back- 
testing,  system  refinements  and  risk 
parameter  estimates.  A  depiction  of  life- 
cycle  tracking  follows: 
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•  Key  factors  used  to  assign  the 
ratings, 

•  Person  or  model  responsible  for 
assigning  the  rating, 

•  Date  rating  assigned,  and 

•  Overrides  to  the  rating  and 
authorizing  individual. 

At  disposition,  data  elements  must 
include: 


•  Nature  of  disposition:  renewal, 
repayment,  loan  sale,  default, 
restructuring, 

•  For  defaults:  exposure,  actual 
recoveries,  source  of  recoveries,  costs  of 
workouts  and  timing, 

•  Guarantor  support, 

•  Sale  price  for  loans  sold,  and 

•  Other  key  elements  that  the  bank 
deems  necessary. 
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Rating  Assigimient  Data 

S.  Institutions  must  capture  all 
significant  quantitative  and  qualitative 
factors  used  to  assign  the  obligor  and 
loss  severity  rating. 

Assigning  a  rating  to  an  obligor 
requires  the  systematic  collection  of 
various  borrower  characteristics  as  these 
factors  are  critical  to  validating  the 
rating  system.  Obligors  are  rated  using 
various  methods,  as  discussed  in 
Chapter  1.  Each  of  these  methods 
presents  different  challenges  for  input 
collection.  For  example,  in  judgmental 
rating  systems,  the  factors  used  in  the 
ratings  decision  have  not  traditionally 
been  explicitly  recorded.  For  purposes 
of  an  IRB  approach,  institutions  that  use 
expert  and  constrained  judgment  must 
record  these  factors  and  deliver  them  to 
the  data  warehouse. 

For  loss  severity  estimates, 
institutions  must  record  the  basic 
structural  characteristics  of  facilities 
and  the  factors  used  in  developing  the 
facility  rating  or  LGD  estimate,  Thesfe 
often  include  the  seniority  of  the  credit, 
the  amount  and  type  of  collateral,  the 
most  recent  collateral  valuation  date 
and  its  fair  value. 

Institutions  must  also  track  any 
overrides  of  the  obligor  or  loss  severity 
rating.  Tracking  overrides  separately 
allows  risk  managers  to  identify 
whether  the  outcome  of  such  overrides 
suggests  either  problems  with  rating 
criteria,  or  an  improper  level  of 
discretion  in  adjusting  the  ratings. 

Example  Data  Elements 

For  illustrative  purposes,  the 
following  section  provides  examples  of 
the  kinds  of  data  elements  institutions 
will  collect  under  an  IRB  data 
maintenance  framework. 

General  descriptive  obligor  and  facility 
data 

The  data  below  could  be  contained 
within  a  loan  record  or  derived  from 
various  sources  within  the  data 
warehouse.  Guarantor  data  requirements 
are  the  same  as  for  the  obligor. 

Obligor/Guarantor  Data 

•  General  data:  name,  address, 
industry 

•  ID  number  (unique  for  all  related 
parent/sub  relationships) 

•  Rating,  date,  and  rater 

•  PD  percentage  corresponding  to 
rating 

General  Facility  Characteristics 

•  facility  ainounts:  committed, 
outstanding 

•  Facility  type:  Term,  revolver,  bullet, 
amortizing,  etc. 


•  Purpose:  acquisition,  expansion, 
liquidity,  inventory,  working  capital 

•  Covenants 

•  Facility  ID  number 

•  Origination  and  maturity  dates 

•  Last  renewal  date 

•  Obligor  ID  link 

•  Rating,  date  and  rater 

•  LGD  dollar  amount  or  percentage 

•  EAD  dollar  amount  or  percentage 

Rating  Assignment  Data 

The  data  below  provide  an  example  of 
the  categories  and  types  of  data  that 
institutions  must  retain  in  order  to 
continually  validate  and  improve  rating 
systems.  These  data  items  should  tie 
directly  to  the  documented  criteria  that 
the  institution  employs  in  assigning 
ratings,  both  qualitative  and 
quantitative.  For  example,  rating  criteria 
often  include  ranges  of  leverage  or  cash 
flow  for  a  particular  obligor  rating.  In 
addition,  qualitative  factors,  such  as 
management  effectiveness  can  be 
recorded  in  numeric  form.  For  example, 
a  1  may  equate  to  exceptionally  strong 
management,  and  a  5  to  verj'  weak.  The 
rating  data  elements  collected  should  be 
complete  enough  so  that  others  can 
review  the  relevant  factors  driving  the 
rating  decisions. 

Quantitative  Factors  in  Obligor  Ratings 

•  Asset  and  sale  size 

•  Key  ratios  used  within  rating 
criteria: 

— profitability, 

— cash  flow, 

— leverage, 

— liquidity,  and 

— other  relevant  factors. 

Qualitative  Factors  in  Obligor  Ratings 

•  Quality  of  earnings  and  cash  flow 

•  Management  effectiveness, 
jeliability 

•  Strategic  direction,  industry 
outlook,  position 

•  Country'  factors  and  political  risk 

•  Other  relevant  factors 

External  Factors  in  Obligor  Ratings 

•  Public  debt  rating  and  trend 

•  External  credit  model  score  and 
trend 

Rating  Notations 

•  Flag  for  overrides  or  exceptions 

•  Authorized  individual  for  changing 
rating 

Key  Facility  Factors  in  LGD  Ratings 

•  Seniority 

•  Collateral  type:  (cash,  marketable 
securities,  AR,  stock.  RE,  etc.) 

•  Collateral  value  and  valuation  date 

•  Advance  rates,  LTV 

•  Industry 


•  Geography 
Rating  Notations 

•  Flag  for  overrides  or  exceptions 

•  Authorized  individual  for  changing 
rating 

Final  Disposition  Data 

Only  recently  have  institutions  begun 
to  collect  more  complete  data  about  a 
loan's  disposition.  Many  institutions 
maintain  subsidiary  systems  for  their 
problem  credits  with  details  recorded,  at 
times  manually,  on  systems  that  were 
not  linked  with  the  institution's  central 
loan  or  risk  management  systems.  The 
unlinked  data  are  a  significant 
hindrance  in  developing  reliable  PD, 
LGD.  and  EAD  estimates. 

In  advanced  systems,  the  "grave" 
portion  of  obligor  and  exposure  tracking 
is  an  essential  component  for  producing 
and  validating  risk  estimates  and  is  an 
important  feedback  mechanism  for 
adjusting  and  improving  risk  estimates 
over  time.  Essential  data  elements  are 
outlined  below. 

Obligor/Guarantor 

•  Default  date 

•  Circumstances  of  default  (for 
example,  nonaccrual,  bankruptcy 
chapters  7-11,  nonpayment) 

Facility 

•  Outstandings  at  default 

•  Amounts  undrawn  and  outstanding 
plus  time  series  prior  to  and  through 
default 

Disposition 

•  Amounts  recovered  and  dates 
(including  source:  cash,  collateral, 
guarantor,  etc) 

•  Collection  cost  and  dates 

•  Discount  factors  to  determine 
economic  cost  of  collection 

•  Final  disposition  (for  example, 
restructuring  or  sale) 

•  Sales  price,  if  applicable 

•  Accounting  items  (charge-offs  to 
date,  purchased  discounts) 

C.  Data  Element  Functions 

S.  Data  elements  must  be  of  sufficient 
depth,  scope,  and  reliability  to: 

•  Validate  IRB  system  processes. 

•  Validate  parameters. 

•  Refine  the  IRB  system. 

•  Develop  internal  parameter 
estimates. 

•  Apply  improvements  historically. 

•  Calculate  capital  ratios. 

•  Produce  internal  and  public  reports, 
and 

•  Support  risk  management. 

Validation  and  Refinement 

The  data  elements  collected  by 
institutions  must  be  capable  of  meeting 
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or  model  coefficients,  rating  system 
architecture  and  parameter  estimates. 

Developing  Parameter  Estimates 

As  detailed  in  Chapter  2,  institutions 
will  be  developing  their  PD,  LCD,  and 
EAD  parameter  estimates  using 
reference  data  sets  comprised  of 
internal,  pooled,  and  external  data. 
Institutions  are  expected  to  work  toward 
eventually  using  as  much  of  their  own 
experience  as  possible  in  their  reference 
data  sets. 

Applying  Rating  System  Improvements 
Historically 

For  loss  severity  estimates, 
institutions  must  record  the  basic 
structural  characteristics  of  facilities 
and  the  factors  used  in  developing  the 
facility  rating  or  LCD  estimate.  These 
often  include  the  seniority  of  the  credit, 
the  amount  and  type  of  collateral,  the 
most  recent  collateral  valuation  date 
and  its  fair  value. 


To  maintain  a  consistent  series  of 
information  for  credit  risk  monitoring 
and  validation  purposes,  institutions 
need  to  be  able  to  apply  historically 
improvements  they  ma^e  to  their  rating 
systems.  In  the  example  below,  a  bank 
experiences  unexpected  and  rapid 
migrations  and  defaults  in  its  grade  4 
category  during  2006.  Analysis  of  the 
actual  financial  condition  of  borrowers 
that  defaulted  compeued  with  those  that 
did  not  suggests  the  debt-to-EBITDA 
range  for  its  expert  judgment  criteria  of 
3.0  to  5.5  is  too  broad.  Research 
indicates  that  grade  4  should  be 
redefined  to  include  only  borrowers 
with  debt-to-EBITDA  ratios  of  3.0-4.5 
and  grade  5  as  4.5-6.5.  In  2007,  the 
change  is  initiated,  but  prior  years' 
numbers  are  not  recast  (see  Exhibit  A). 
Consequently,  a  break  in  the  series 
prevents  the  bank  from  evaluating  credit 
quality  changes  over  several  years  and 
from  identifying  whether  applying  the 
new  rating  criteria  historically  provides 
reasonable  results. 
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Exhibit  A  (Revision  of  Grades  4  and  5  in  2007) 


Distribution  of  Obligor  Risk  Grades  (%) 
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the  grade  would  be  under  the  new  rating 
criteria.  If  the  precise  weight  an  expert 
has  given  one  of  the  redefined  criteria 
is  unknown,  institutions  are  expected  to 
make  estimates  on  a  best  efforts  basis. 
After  the  retroactive  reallocation 
process,  the  bank  observes  that  the  mix 
of  obligors  in  grade  5  declined 


somewhat  over  the  past  several  years 
while  the  mix  in  grade  4  increased 
slightly.  This  contrasts  with  the  trend 
identified  before  the  retroactive 
reallocation.  The  result  is  that  the 
multiyear  transition  statistics  for  grades 
4  and  5  provide  risk  managers  a  clearer 
picture  of  risk. 
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Exhibit  B  (After  Recasting  2004-06) 

Distribution  of  Obligor  Risk  Grades  (%) 

Change 

2004         2005         2006          2007 

2008 

04-'08 

i. 

1 

2 
3 

51 

1             1.1             1.2              1.2 
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10             11             12               13 

13 
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22             23             24              26 

25 
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16         15         16           16 
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35         36         35           33 

34 
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8               7               7                7 

6 

(2.0) 

4               4               3                 2 

1 

(3.0) 

D 

4            2.9            1.8              L8 

2.7 

(1.3) 

Total 

100           100           100             100 

100 

0 

This  example  is  based  on  applying 
ratings  historically  using  data  already 
collected  by  the  bank.  However,  for 
some  rating  system  refinements, 
institutions  may  identify  in  the  future 
drivers  of  default  or  loss  that  might  not 
have  been  collected  for  borrowers  or 
facilities  in  the  past.  That  is  why    - 
institutions  are  encouraged  to  collect 
data  that  they  believe  may  serve  as  a 
stronger  predictor  of  default  in  the 
future.  For  example,  certain  elements  of 
a  borrower's  cash  flow  might  currently 
be  suspected  to  overstate  actual 
operational  health  for  a  particular 
industry.  In  the  future,  should  an 
institution  decide  to  deduct  this  item 
from  cash  flow  with  a  resulting 
downgrade  of  many  obligor  ratings,  the 
institution  that  collected  these  data 
could  apply  this  rating  change  for  prior 
years.  This  would  provide  the  benefit  of 
providing  a  consistent  picture  of  risk 
over  time  and  also  present  opportunities 
to  validate  the  new  criteria  using 
historical  data.  Recognizing  that 
institutions  will  not  be  able  to  anticipate 
fully  the  data  they  might  find  useful  in 
the  future,  institutions  are  expected  to 
reallocate  grades  on  a  best  efforts  basis 
when  practical. 

Calculating  Capital  Ratios  and  Reporting 
to  the  Public 

Data  retained  by  the  bank  will  be 
essential  for  regulatory  risk-based 
capital  calculations  and  public  reporting 
under  the  Pillar  3  disclosures.  These 
uses  underscore  the  need  for  a  well- 
defined  data  maintenance  framework       • 
and  strong  controls  over  data  integrity. 
Control  processes  and  data  elements 
themselves  should  also  be  subject  to 


periodic  verification  and  testing  by 
internal  and  external  auditors. 
Supervisors  will  rely  on  these  processes 
and  also  perform  testing  as 
circumstances  warrant. 

Supporting  Risk  Management 

The  information  that  can  be  gleaned 
from  more  extensive  data  collection  will 
support  a  broad  range  of  risk 
management  activities.  Risk 
management  functions  will  rely  on 
accurate  and  timely  data  to  track  credit 
quality,  make  informed  portfolio  risk 
mitigation  decisions,  and  perform 
portfolio  stress  tests.  Trends  developed 
from  obligor  and  facility  risk  rating  data 
will  be  used  to  support  internal  capital 
allocation  models,  pricing  models, 
ALLL  calculations,  and  performance 
management  measures,  among  others. 
Summaries  of  these  are  included  in 
reports  to  institutions'  boards  of 
directors,  regulators,  euid  in  public 
disclosures. 

D.  Managing  Data  Quality  and  Integrity 

Because  data  are  collected  at  so  many 
difi^erent  stages  involving  a  variety  of 
groups  and  individuals,  there  are 
nimierous  challenges  to  ensuring  the 
quality  of  the  data.  For  example: 

•  Data  will  be  retained  over  long 
timeft-ames, 

•  Qualitative  risk-rating  variables  will 
have  subjective  elements  and  will  be 
open  to  interpretation,  and 

•  Exposures  will  be  acquired  through 
mergers  and  purchases,  but  without  an 
adequate  and  easily  retrievable 
institutional  rating  history. 


Documentation  and  Definitions 

S.  Institutions  must  document  the 
process  for  delivering,  retaining  and 
updating  inputs  to  the  data  warehouse 
and  ensuring  data  integrity. 

Given  the  many  challenges  presented 
by  data  for  an  IRB  system^  the 
management  of  data  must  be  formalized. 
Fully  documenting  how  the  institution's 
flow  of  data  is  managed  provides  a 
means  for  evaluating  whether  the  data 
maintenance  framework  is  functioning 
as  intended.  Moreover,  institutions  must 
be  able  to  communicate  to  individuals 
developing  or  delivering  various  data 
the  precise  definition  of  the  items 
intended  to  be  collected.  Consequently, 
a  "data  dictionary"  is  necessary  to 
ensure  consistent  inputs  from 
individuals  and  data  vendors  and  to 
allow  third  peirties  (such  as  the  rating 
system  review  function,  auditors,  or 
bank  supervisors)  to  evaluate  data 
quality  and  integrity. 

S.  Institutions  must  develop 
comprehensive  definitions  for  the  data 
elements  used  within  each  credit  group 
or  business  line  (a  "data  dictionary"). 

Electronic  Storage 

S.  Institutions  must  store  data  in 
electronic-  format  to  allow  timely 
retrieval  for  analysis,  validation  of  risk 
rating  systems,  and  required 
disclosures. 

To  meet  the  significant  data 
management  challenges  presented  by 
the  validation  and  control  features  of  an 
IRB  system,  institutions  will  need  to 
store  their  data  electronically. 
Institutions  will  have  a  variety  of 
storage  techniques  and  potentially  a 
variety  of  systems  to  create  their  data 


45974 


I  IB 


br 


drid 
(h 


warehouses, 
be  achieved 
existing  accoi^ting 
processing,  w 
management 
linkages  amor 
documented 
and  integrity 
can  be  used 

Institutions 
databases  woi  Id 
manual  revievf  s 
ongoing  back- 
"forensic" 
unable  to  perf  )rm 
timely  and  coin 
required  of 
mining  ofpapfcr 
data  warehouse 
credit  history 
instances, 
necessary  to  i 
factors  not  ori 
significant  in 
particular  cl 


re  I 


pap  sr 


histoi  ical 


mergers,  ai 
purchases 
wherever 
missing 
driver  data  an 
obligors  and  fi 
In  cases  when 
is  not  practice 
to  create  a 
careful  mappi 
and  the  new 


rating 


Federal  Register/ Vol.  68,  No.  149 /Monday,  August  4,  2003 /Notices 


Federal  Register /Vol.  68,  No.  149 /Monday,  August  4,  2003 /Notices 


45975 


data  requirements  can 
melding  together 
servicing, 
I  trkout  and  risk 
s  ystems,  provided  the 
g  these  systems  are  well 
include  sufficient  edit 
ecks  to  ensure  the  data 
iably. 

without  electronic 
need  to  resort  to 
of  paper  files  for 
esting  and  ad  hoc 
mining  and  would  be 

that  work  in  the 
prehensive  manner 
systems.  Forensic 
files  to  build  an  initial 
from  the  institution's 
s  encouraged.  In  some 
research  may  be 
(  entify  data  elements  or 
inally  considered 
!stimating  the  risk  of  a 
s  of  obligor  or  facility. 


Data  Gaps 

Rating  histcl-ies  are  often  lost  or  are 
irretrievable  f(  ir  loans  acquired  through 
cqu  sitions.  or  portfolio 

Ins  titutions  are  encouraged 
prac  tical  to  collect  anv 


rating  assignment 
1  to  re-grade  the  acquired 
cilities  for  prior  periods, 
retrieving  historical  data 
,  institutions  may  attempt 

history  through  a 

ig  of  the  legacy  system 

r  iting  structure.  Mapped 


ratings  should  be  reviewed  thoroughly 
for  accuracy.  The  level  of  effort  placed 
on  filling  data  gaps  should  be 
commensurate  with  the  size  of  the  new 
exposures  to  be  newly  incorporated  into 
the  institution's  IRB  system. 

V.  Control  and  Oversight  Mechanisms 

A.  Ch'erview 

Banks'  internal  rating  systems  are  the 
foundation  for  credit-risk  management 
practices  and  play  an  important  role  in 
pricing,  reserving,  portfolio 
management,  performance 
measurement,  economic  capital 
modeling,  and  long-term  capital 
planning.  Banks  adopting  the  IRB 
approach  will  also  use  their  credit-risk 
ratings  to  determine  regulatory  capital 
levels.  The  pivotal  and  varied  uses  of 
such  risk  ratings  put  enormous, 
sometimes  conflicting,  pressure  on 
banks'  internal  rating  systems.  The 
consequences  of  inaccurate  ratings  and 
their  associated  estimates  are 
significant,  particularly  as  they  affect 
minimum  regulatory  capital 
requirements. 

As  risk  ratings  and  their  related 
parameters  become  better  integrated  in 
institutions'  decision  making, 
conflicting  incentives  arise  that,  if  not 
well  managed,  can  lead  to  overly 
optimistic  or  biased  ratings.  For 
example,  sales  and  marketing  staff 
(relationship  managers  or  RMs)  are 
typically  compensated  according  to  the 
volume  of  business  they  generate.  That 
may  predispose  the  RMs  to  assign  more 


favorable  ratings  in  order  to  achieve 
rate-of-return  and  sales  objectives.  More 
favorable  ratings  may  create  the 
appearance  of  higher  risk-adjusted 
returns  and  business  line  profitability. 
Banks  need  to  be  aware  of  the  full  range 
of  incentive  conflicts  that  arise,  and 
must  develop  effective  controls  to  keep 
these  incentive  conflicts  in  check. 

Banks  will  have  latitude  in  designing 
and  implementing  their  control 
structures  subject  to  the  following 
principle: 

IRB  institutions  must  implement  a 
system  of  controls  that  includes  the 
following  elements:  independence, 
transparency,  accountability,  use  of 
ratings,  rating  system  review,  internal 
audit,  and  board  and  senior 
management  oversight.  While  banks 
will  have  flexibility  in  how  these 
elements  are  combined,  they  must 
incorporate  sufficient  checks  and 
balances  to  ensure  that  the  credit  risk 
management  system  is  functioning 
properly. 

Banks  additionally  will  want  to 
embody  the  following  more  generic 
principles  in  their  control  system: 
separation  of  duties,  balancing 
incentives,  and  layers  of  review.  Table 
4.1  lists  the  key  components  of  an  IRB 
control  and  oversight  system.  How  these 
control  mechanisms  can  best  be 
combined  to  reinforce  one  another  is  a 
key  challenge  for  banks  implementing 
IRB  systems: 

Table  4.1  Control  and  Oversight 
Mechanisms 


In  dependence 


Tn  tnsparency 


Accountability 


Use  of  Ratings 


Rating  System  Review 


Internal  Audit 


Board  and  Senior 

Ms  nagement  Oversight 


The  parties  responsible  for  approving  ratings  and  transactions 
should  be  separate  from  the  sales  and  marketing  staff  and  be 
principally  compensated  on  risk-rating  accuracy. 


The  rating  system  and  ratings  should  be  sufficiently  transparent 
to  enable  third  parties,  such  as  rating  system  reviewers,  auditors 
and  supervisors,  the  ability  to  understand  the  operations  of  the 
rating  system  and  the  rating  rationaia. 


Accountability  is  holding  people  responsible  for  their  actions  and 
establishing  adverse  consequences  for  inaccurate  ratings. 


Ratings  should  be  used  to  guide  day-to-day  risk  management 
activities. 


Ratings  and  rating  system  performance  should  be  evaluated  by 
an  area  independent  of  those  responsible  for  assigning  and 
approving  ratings. 


Responsibility  for  ensuring  the  adequacy  of  control  and  oversight 
mechanisms  and  overall  compliance  with  the  IRB  standards 
should  rest  with  the  internal  audit  function. 


Ultimate  responsibility  for  the  performance  of  the  rating  system 
rests  with  senior  management  and  the  board. 


As  the  following  examples  indicate, 
how  a  bank  conducts  its  business  will 
iilfluence  how  it  designs  its  control 
structure.  A  bank  using  an  expert- 
judgment  system  will  likely  establish  a 
different  set  of  controls  than  a  bank 
using  mainly  ftiodels.  Recognizing  that 
its  expert-judgment  system  is  less  than 
fully  transparent,  a  bank  could  offset 
this  vulnerability  by  opting  for  complete 
independence  in  the  rating  approved 
process  and  an  enhanced  rating  system 
review. 

Other  considerations  would  influence 
the  choice  of  controls  when  banks  use 
models  to  assign  ratings.  While  the 
ratings  produced  by  models  are 
transparent,  a  model's  performance 
depends  on  how  well  the  model  was 
developed,  the  model's  logic,  and  the 
quality  of  the  data  used  to  implement 
the  model.  Banks  that  use  models  to 
assign  ratings  must  implement  a  system 
of  controls  that  addresses  model 
development,  testing  and 
implementation,  data  integrity  and 
overrides.  These  activities  would  be 
covered  by  a  comprehensive  and 
independent  rating  system  review  and 
by  ongoing  spot  checks  on  the  accuracy 
of  model  inputs.  Other  control 
mechanisms  such  as  accountability  and 
audit  would  also  be  required. 

B.  Independence  in  the  Rating  Approval 
Process 

An  independent  rating  process  is  one 
in  which  the  parties  responsible  for 
approving  ratings  and  transactions  are 
separate  from  sales  and  marketing  and 
in  which  the  persons  approving  ratings 
are  principally  compensated  on  risk- 
rating  accuracy.  As  relative 
independence  increases,  the  likelihood 
of  accurate  ratings  assignments  grows 
markedly. 

S.  Ratings  must  be  subject  to 
independent  approval  or  review. 

One  way  institutions  can  better 
achieve  objective  and  accurate  risk 
ratings  is  by  ensuring  that  its  rating 
approval  process  is  independent. 
Institutions  that  firmly  separate  sales/ 
marketing  from  credit  are  better  able  to 
manage  the  conflict  between  the  goal  of 
high  sales  volume  and  the  need  for  good 
credit  quality.  An  institution  whose 
rating  process  is  less  independent  must 
compensate  by  strengthening  other 
control  and  oversight  mechanisms.  A 
significant  factor  in  the  evaluation  of  the 
rating  system  will  be  the  assessment  of 
whether  such  compensating  controls  are 
sufficient  to  offset  a  less-than- 
independent  ratings  process.  While  the 
overriding  objective  is  to  achieve 
independence  in  the  rating  approval 
process,  in  some  instances,  the  relative 
materiality  of  a  portfolio  and  cost/ 


benefit  trade-offs  may  support  a  less 
rigorous  control  process. 

The  degree  of  independence  achieved 
in  the  rating  process  depends  on  how  an 
institution  is  organized  and  how  it 
conducts  its  lending  activities. 

Rating  Approval  Processes 

Responsibility  for  recommending  and 
approving  ratings  varies  by  institution 
and,  quite  often,  by  portfolio.''  At  some 
institutions,  ratings  are  assigned  and 
approved  by  relationship  managers 
(RMs);  at  others,  deal  teams  assign 
ratings  that  are  later  approved  by  credit 
officers.  Still  other  institutions  have 
independent  credit  officers  assign  and 
approve  ratings.  The  culture  of  an 
institution  and  its  business  mix 
generally  determine  whether  the 
business  line  or  credit  function  is 
ultimately  responsible  for  ratings. 

The  subsections  that  follow  describe 
various  rating  assignment  and  approval 
structures  used  by  banking 
organizations  and  the  challenges  that 
emerge  in  ensuring  objective  and 
consistent  ratings.  Any  of  the  following 
structures  can  work  as  long  as  ratings 
are  subject  to  an  independent  approval 
or  review  process,  and  are  not  unduly, 
influenced  by  the  line  of  business: 

Relationship  Managers.  As  noted 
earlier,  relationship  managers  are 
primarily  responsible  for  marketing  the 
bank's  products  and  services,  and  their 
compensation  is  tied  to  the  volume  of 
business  they  generate.  When  RMs  also 
have  responsibility  for  assigning  and 
approving  ratings,  there  is  an  inherent 
conflict  of  interest.  Credit  quality  and 
the  ability  to  produce  timely  and 
accurate  risk  ratings  are  generally  not 
major  factors  in  an  RM's  compensation, 
even  when  he  or  she  has  responsibility 
for  assigning  and  approving  ratings.  In 
addition,  RMs  also  may  become  too 
close  to  the  borrower  to  maintain  their 
objectivity  and  remain  unbiased.  When 
banks  delegate  rating  responsibility  to 
RMs,  they  must  offset  the  lack  of 
independence  with  rigorous  controls  to 
prevent  bias  from  affecting  the  rating 
process.  Such  controls  must  operate  in 
practice,  not  just  on  paper,  and  would 
include,  at  a  minimum,  a 
comprehensive,  independent  post- 


'  Rating  processes  vary  by  institution  but 
generally  involve  an  "assignor"  and  an  "approver." 
For  instance,  at  many  organizations  the  rating 
assignor  is  the  person  who  "ov^ns"  the  relationship 
(such  as  a  "relationship  manager")  and  the  rating 
approver  is  an  individual  with  credit  authority  (a 
"credit  risk  manager").  In  some  cases,  the  rating 
assignor  and  approver  are  the  same.  Banks  that 
separate  the  rating  assignment  and  approval 
processes  do  so  in  order  to  minimize  potential 
conflicts  of  interest  and  the  potential  for  rating 
errors.  • 


closing  review  of  ratings  by  a  rating 
system  review  function. 

Deal  Team.  Some  major  banks  employ 
a  "deal-team"  structure  for  credit 
origination  and  rating  assignment.  Using 
this  approach,  all  members  of  the 
team — credit  officers,  investment 
bankers,  underwriters,  and  others — 
contribute  to  analyzing 
creditworthiness,  underwriting  the  deal, 
and  assigning  ratings. 

On  the  one  hand,  deal  teams  increase 
the  access  of  credit  officers  to 
information  on  obligors  and  transactions 
early  in  the  underwriting  process, 
enabling  them  to  make  more  informed 
credit  decisions  and  to  influence  facility 
structure  to  address  obligors' 
weaknesses.  On  the  other  hand, 
participation  in  the  deal  team  could 
compromise  thecredit  officer's 
objectivity.  While  credit  officers 
typically  report  to  an  independent 
credit-risk-management  function,  they 
also  have  allegiance  to  the  deal  team 
that  reports  to  executives  within  the 
sales  and  marketing  line  of  business.  In 
addition,  credit  officers  may  defer  to  the 
members  of  the  team  whose 
compensation  is  based  on  the  revenue 
and  sales  volume  they  generate  for  the 
bank.  Banks  that  maintain  deal  teams 
must  ensure  that  the  credit  officer's 
independence  is  safeguarded  through 
independent  reporting  lines  and  well- 
defined  performance  measures  (e.g., 
adherence  to  policy,  rating  accuracy  and 
timeliness). 

Credit  Officers.  Some  banks  give  sole 
responsibility  for  assigning  and 
approving  ratings  to  credit  officers  who 
report  to  an  independent  credit 
function.  In  addition  to  assigning  and 
approving  and  assigning  initial  ratings, 
credit  officers  regularly  monitor  the 
condition  of  obligors  and  refresh  ratings 
as  necessary.  The  potential  downside  of 
this  structure  is  that  these  credit  officers 
may  have  limited  access  to  borrower 
information.  Those  credit  officers  that 
have  a  separate  reporting  line  and 
whose  compensation  is  principally 
based  on  their  risk-rating  accuracy  are 
typicdly  more  independent  than  RMs  or 
deal  teams. 

Models.  At  some  institutions,  models 
assign  ratings  directly;  at  other 
institutions,  models  and  judgment  are 
combined  to  rate  credits.  Models 
introduce  a  high  degree  of 
independence  to  the  rating  process,  but 
they  too  require  human  oversight  and 
controls.  Banks  that  use  models  must 
incorporate  an  independent  judgmental 
review  of  the  rating  assigrunents  to 
ensiure  that  all  relevant  information  is 
considered  and  to  identify  potential 
rating  errors.  Judgmental  reviews  are 
also  needed  when  model  outputs  are 
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they  require  the  rater  to  do  too  much 
interpreting: 

Borrower  exhibits  satisfactory  quality 
and  demonstrates  acceptable  principal 
and  interest  repayment  capacity  in  the 
near  term. 

Lower  tier  company  in  a  cyclical 
industry.  Unbalanced  position  with 
tight  liquidity  and  high  leverage. 
Declining  or  erratic  profitability  and 
marginal  debt  service  capacity. 
Management  is  untested. 

D.  Accountability 

"Accountability"  is  holding  people 
responsible  for  their  actions  and 
establishing  adverse  consequences  for 
inaccurate  ratings. 

S.  Policies  must  identify  the  parties 
responsible  for  rating  accuracy  and 
rating  system  performance. 

For  accountability  to  be  effective,  it 
should  be  both  observable  and  ingrained 
in  the  culture.  Persons  who  assign  and 
approve  rate  credits,  derive  parameter 
estimates,  or  oversee  rating  systems 
must  be  held  accountable  for  complying 
with  rating  system  policies  and  ensuring 
that  aspects  of  the  rating  system  within 
their  control  are  as  unbiased  and 
accurate  as  possible.  These  persons 
must  have  the  tools  and  resources 
necessary  to  carry  out  their 
responsibilities,  and  their  performance 
should  be  evaluated  against  clear  and 
specific  objectives  documented  in 
policy. 

Responsibility  for  Assigning  Ratings 

S.  Individuals  must  be  held 
accountable  for  complying  with  rating 
system  policies  and  for  assigning 
accurate  ratings,  and  their  performance 
and  compensation  must  be  linked  to 
well-defined  measurable  performance 
standards. 

Responsibilities  of  raters  should  be 
clear,  and  performance  should  be 
measured  against  specific  objectives. 
Performance  evaluation  and  incentive 
compensation  should  be  tied  to 
performance  goals.  Examples  of 
performance  measures  include: 

•  Nimiber  and  frequency  of  rating 
errors, 

•  Significance  of  errors  (for  example, 
multiple  downgrades),  and 

•  Proper  and  consistent  application  of 
criteria,  including  override  criteria. 

Responsibility  for  Rating  System 
Performance 

Just  as  individuals  will  be  held 
accountable  for  the  accuracy  of  ratings, 
an  individual  must  be  held  responsible 
for  the  overall  performance  of  the  rating 
system.  This  individual  must  ensure 
that  the  rating  system  and  all  of  its 
component  parts — rating  assignments, 


parameter  estimation,  data  collection, 
control  and  oversight  mechanisms — are 
functioning  as  intended.  While  these     • 
components  often  are  housed  within 
separate  units  of  the  organization,  an 
individual  must  be  responsible  for         ' 
ensuring  that  the  parts  work  together 
effectively  and  efficiently. 

E.  Use  of  Ratings 

S.  Ratings  used  for  regulatory  capital 
must  be  the  same  ratings  used  to  guide 
day-to-day  credit  risk  management 
activities. 

The  different  uses  and  applications  of 
the  risk-rating  system's  outputs  should 
promote  greater  accmacy  and 
consistency  of  credit-risk  evaluations 
across  an  organization.  Ratings  and  the 
associated  default,  loss,  and  HAD 
estimates  need  to  be  incorporated 
within  the  credit-risk  management, 
internal  capital  allocation,  and 
corporate  governance  functions  of  IRB 
banks. 

S.  Banks  that  use  parameter  estimates 
for  risk  management  that  are  different 
from  those  used  for  regulatory  capital 
must  provide  a  well-documented 
rationale  for  the  differences. 

PD  and  LGD  parameters  used  for 
regulatory  capital  purposes  may  not  be 
appropriate  for  other  uses  purposes.  For 
example,  PD  estimates  used  to  estimate 
reserve  needs  could  reflect  current 
economic  conditions  that  are  different 
from  the  longer  term  view  appropriate 
to  calculations  of  regulatory  capital. 
When  banks  employ  different  estimates, 
those  parameters  must  be  defensible  and 
supported  by  the  following: 

•  Qualitative  and  quantitative 
analysis  of  the  logic  and  rationale  for 
the  difference(s);  and 

•  Senior  management  approval  of  the 
difference(s). 

F.  Rating  System  Review  (RSR) 

S.  Banks  must  have  a  comprehensive, 
coordinated,  independent  review 
process  to  ensure  that  ratings  are 
accurate  and  that  the  rating  system  is 
performing  as  intended. 

Rating  system  review  (RSR)  ensures 
that  the  rating  system  as  a  whole  is 
functioning  as  intended.  A  broad  range 
of  responsibilities  come  under  RSR's 
purview,  as  outlined  in  Table  4.2: 

Table  4.2.— Responsibilities  of 
Rating  System  Review 

Scope  of  Review: 

Design  of  the  rating  system. 

Compliance  with  policies  and  procedures, 
including  application  of  criteria. 

Check  of  all  hsk-rating  grades  for  accu- 
racy. 

Consistency  across  industries/portfolios/ge- 
ographies. 
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Table  4.2.— Responsibilities  of 
Rating  System  Review— Continued 

Model  development. 

Model  use,  including  inputs  and  outputs. 

Overrides  and  policy  exceptions. 

Quantification  process 

Back-testing  (perform  or  review). 

Actual  and  predicted  ratings  transitions. 

Benchmarking    against    third-party    data 

sources  (perform  or  review). 
Adequacy  of  data  maintenance. 
Analysis  and  Reporting: 
Identity  en^ors  and  flaws. 
Recommend  corrective  action. 


For  each  of  these  responsibilities,  RSR 
is  largely  checking  and  confirming  the 
work  of  others  and  ensuring  that  the 
rating  system's  components  work  Well 
together.  RSR's  testing  and  review 
should  identify  current  and  potential 
weaknesses  and  should  lead  to 
recommendations  and  corrective  action 
such  as 

•  Adjusting  policies  and  procedures, 

•  Requiring  additional  training  of 
staff, 

•  Investing  in  inft-astructure 
improvements, 

•  Adjusting  rating  criteria,  and 

•  Adjusting  parameter  estimates. 

S.  Rating  system  review  must  report 
significant  findings  to  senior 
management  and  the  board  quarterly. 

RSR's  role  is  to  identify  issues  and 
areas  of  concern  and  report  findings  to 
the  area  that  is  accountable.  When 
issues  are  systematic,  RSR  should  bring 
them  to  the  attention  of  senior 
management  and  the  board. 

The  activities  of  this  function  could 
be  distributed  across  multiple  areas  or 
housed  within  one  unit.  Organizations 
will  choose  a  structure  that  fits  within 
their  management  and  oversight 
framework.  These  units  must  always 
have  high  standing  within  the 
organization  and  should  be  staffed  by 
individuals  possessing  the  requisite 
stature,  skills,  and  experience. 

Like  internal  audit,  RSR  must  be 
independent  from  all  in-house  designers 
and  developers  (that  is,  system  and 
model  designers)  and  raters  (that  is, 
ratings  and  parameter  assignors)  in  the 
risk-rating  process.  RSR's  independence 
eliminates  potential  conflicts  of  interest 
and  gives  the  group  credibility  when  it 
reports  findings  and  conclusions  to  the 
board  and  senior  management. 

G.  Internal  Audit     - 

S.  An  independent  internal  audit 
function  must  determine  whether  rating 
system  controls  function  as  intended. 

S.  Internal  audit  must  evaluate 
annually  whether  the  bank  is  in 
compliance  with  the  risk-based  capital 
regulation  and  supervisory  guidance. 


Internal  audit  determines  whether  the 
bank's  system  of  controls  over  internal 
ratings  and  the  related  parameters  is 
robust.  ,In  its  evaluation  of  controls, 
internal  audit  must  consider  any  trade- 
offs made  between  the  various 
mechanisms  and  confirm  their 
continued  appropriateness  and 
relevance.  As  part  of  its  review  of 
control  mechanisms,  audit  will  evaluate 
the  depth,  scope,  and  quality  of  RSR's 
work  and  will  conduct  limited  testing  to 
ensure  that  their  conclusions  are  well 
founded.  The  amoimt  of  testing  will 
depend  on  whether  audit  is  the  primary 
or  secondary  reviewer  of  that  work. 

Internal  audit  will  report  to  the  board 
and  management  on  whether  the  bank  is 
in  compliance  with  the  IRB  standards. 
This  report  will  allow  the  board  and 
management  to  disclose  that  its  rating 
processes  and  the  controls  surrounding 
these  processes  are  in  compliance  with 
the  IRB  standards.  This  will  be  critical 
for  public  disclosure  and  ongoing  work 
of  supervisors. 

External  Audit 

As  part  of  the  process  of  certifying 
financial  statements,  external  auditors 
will  confirm  that  the  institution's  . 
capital  position  is  fairly  presented.  To 
verify  that  actual  capital  exceeds 
regulatory  minimums  and  to  confirm 
compliance  with  the  IRB  rules,  the 
external  auditors  must  ascertain  that  the 
IRB  system  is  rating  credit  risk 
appropriately  and  linking  these  ratings 
to  appropriate  estimates.  Auditors  must 
evaluate  the  bank's  internal  control 
functions  and  its  compliance  with  the 
risk-based  capital  regulation  and 
supervisory  guidance. 

H.  Corporate  Oversight 

S.  The  full  board  or  a  committee  of 
the  board  must  approve  key  elements  of 
the  IRB  system. 

Consistent  with  sound  practice,  bank 
management  must  ensure  that  a 
corporate  culture  exists  in  which 
institutional  needs  are  readily  identified 
and  appropriate  resources  are  brought  to 
bear  to  rectify  shortcomings.  In  the  IRB 
context,  senior  management  and  the 
board  of  directors  must  ensure  the 
objectivity  and  accuracy  of  the  bank's 
credit-risk  management  systems  and 
approach. 

Either  the  full  board  or  a  committee 
of  the  board  should  approve  key 
elements  of  the  risk-rating  system. 
Information  provided  to  the  board 
should  be  sufficiently  detailed  to  allow 
directors  to  confirm  the  continuing 
appropriateness  of  the  institution's 
rating  approach  and  to  verify  the 
adequacy  of  the  controls  supporting  the 
rating  system. 


S.  Senior  management  must  ensure 
that  all  components  of  the  IRB  system, 
including  controls,  are  functioning  as 
intended  and  comply  with  the  risk- 
based  capital  regulation  and  supervisory 
guidance. 

Senior  management's  oversight 
should  be  even  more  active  than  that  of 
the  board  of  directors.  Senior 
management  should  articulate  what  it 
expects  of  the  technical  and  operational 
units  of  the  risk-rating  system,  as  well 
as  what  it  expects  of  the  units  that 
manage  the  system's  controls.  To 
oversee  the  risk-rating  system,  senior 
management  must  have  an  extensive 
imderstanding  of  credit  policies, 
underwriting  standards,  lending 
practices,  and  collection  and  recovery 
practices,  and  must  be  able  to 
understand  how  these  factors  affect 
default  and  loss  estimates.  Senior 
management  should  not  only  oversee 
the  controls  process  (its  traditional  role) 
but  also  should  periodically  meet  with 
raters  and  validators  to  discuss  the 
rating  system's  performance,  areas 
needing  improvement,  and  the  status  of 
efforts  to  improve  previously  identified 
deficiencies. 

The  depth  and  frequency  of  , 

information  provided  to  the  board  and 
senior  management  must  be 
commensurate  with  their  oversight 
responsibilities  and  the  condition  of  the 
institution.  These  reports  should 
include  the  following  information: 

•  Risk  profile  by  grade, 

•  Risk  rating  migration  across  grades 
with  emphasis  on  unexpected  results, 

•  Changes  in  parameter  estimates  by 
grade, 

•  Comparison  of  realized  PD.  LGD, 
and  EAD  rates  against  expectations, 

•  Reports  "measuring  changes  in 
regulatory  and  economic  capital, 

•  Results  of  capital  stress  testing,  and 

•  Reports  generated  by  rating  system 
review,  audit,  and  other  control  units. 

Although  all  of  an  institution's 
controls  must  function  smoothly, 
independently,  and  in  concert  with  the 
others,  the  direction  and  oversight 
provided  by  the  board  and  senior 
management  are  perhaps  most 
important  to  ensure  that  the  IRB  system 
is  functioning  properlv. 

Document  2:  Draft  Supervisory 
Guidance  on  Operational  Risk 
Advanced  Measurement  Approaches 
for  Regidatory  Capital 
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AMA 

I.  Puqjose 

The  purpos  e  of  this  guidance  is  to  set 
forth  the  exp*  ctations  of  the  U.S. 
banking  agen  ;ies  for  banking 
institutions  tlat  use  Advanced 
Measurement  Approaches  (AMA)  for 
calculating  tli  e  operational  risk  capital 
charge  under  the  new  capital  regulation. 
Institutions  u  ;ing  the  AMA  will  have 
considerable  lexibility  to  develop 
operational  ri  >k  measurement  systems 
appropriate  t(i  the  nature  of  their 
activities,  bui  iness  environment,  and 
internal  contiols.  An  institution's 
operational  ri  sk  regulatory  capital 
requirement  i  n\\  be  calculated  as  the 
amount  needi  id  to  cover  its  operational 
risk  at  a  level  of  confidence  determined 
by  the  superv  isors,  as  discussed  below. 
Use  of  an  AlV  A  is  subject  to  supervisory 
approval. 

This  draft  f  uidance  should  be 
considered  w  ith  the  advance  notice  of 
proposed  ruh  making  (ANPR)  on 
revisions  to  t  le  risk-based  capital 
standard  pub  ished  elsewhere  in  today's 
Federal  Regis  ter.  As  with  the  ANPR,  the 

.  Agencies  are  seeking  industry  comment 
on  this  draft  j  uidance.  In  addition  to 
seeking  comn  lent  on  all  specific  aspects 
of  this  supen  isory  guidance,  the 

■  Agencies  are  jeeking  comment  on  the 
extent  to  whi  :h  the  supervisory 
guidance  stri  :es  the  appropriate  balance 
between  flexi  jility  and  specificity. 
Likewise,  the  Agencies  are  seeking 
comment  on  whether  an  appropriate 
balance  has  b  een  struck  between  the 
regulatory  re(  uirements  set  forth  in  the 
ANPR  and  th  i  supervisory  standards  set 
forth  in  this  ^  uidance. 

II.  Backgroui  id 

Effective 
risk  is  inte; 


Bgnl 


ni  anagement  of  operational 
to  the  business  of 


banking  and  to  institutions'  roles  as 
financial  intermediaries.  Although 
operational  risk  is  not  a  new  risk, 
deregulation  and  globalization  of 
financial  services,  together  with  the 
growing  sophistication  of  financial 
technology,  new  business  activities  and 
delivery  channels,  are  making 
institutions'  operational  risk  profiles 
(i.e.,  the  level  of  operational  risk  across 
an  institution's  activities  and  risk 
categories)  more  complex. 

This  guidance  identifies  the 
supervisory  standards  (S)  that 
institutions  must  meet  and  maintain  to 
use  an  AMA  for  the  regulatory  capital 
charge  for  operational  risk.  The  piupose 
of  the  standards  is  to  provide  the 
foundation  for  a  sound  operational  risk 
framework,  while  allowing  institutions 
to  identify  the  most  appropriate 
mechanisms  to  meet  AMA 
requirements.  Each  institution  will  need 
to  consider  its  complexity,  range  of 
products  and  services,  organizational 
structure,  and  risk  management  culture 
as  it  develops  its  AMA.  Operational  risk 
governance  processes  need  to  be 
established  on  a  firm-wide  basis  to 
identify,  measure,  monitor,  and  control 
operational  risk  in  a  manner  comparable 
with  the  treatment  of  credit,  interest 
rate,  and  market  risks. 

Institutions  will  be  expected  to 
develop  a  framework  that  measures  and 
quantifies  operational  risk  for  regulatory 
capital  purposes.  To  do  this,  institutions 
will  need  a  systematic  process  for 
collecting  operational  risk  loss  data, 
assessing  the  risks  within  the 
institution,  and  adopting  an  analytical 
framework  that  translates  the  data  and 
risk  assessments  into  an  operational  risk 
exposure  (see  definition  below).  The 
analytical  freunework  must  incorporate  a 
degree  of  conservatism  that  is 
appropriate  for  the  overall  robustness  of 
the  quantification  process.  Because 
institutions  will  be  permitted  to 
calculate  their  minimum  regulatory 
capital  on  the  basis  of  internal 
processes,  the  requirements  for  data 
capture,  risk  assessment,  and  the 
analytical  framework  described  below 
are  detailed  and  specific. 

Effective  operational  risk 
measurement  systems  are  built  on  both 
quantitative  and  qualitative  risk 
assessment  techniques.  While  the 
output  of  the  regulatory  framework  for 
operational  risk  is  a  measure  of 
exposure  resulting  in  a  capital  number, 
the  integrity  of  that  estimate  depends 
not  only  on  the  soundness  of  the 
measurement  model,  but  also  on  the 
robustness  of  the  institution's 
underlying  risk  management  processes. 
In  addition,  supervisors  view  the 
introduction  of  the  AMA  as  an 


important  tool  to  further  promote 
improvements  in  operational  risk 
management  and  controls  at  large  ■ 

banking  institutions. 

This  document  provides  both  AMA 
supervisory  standards  and  a  discussion 
of  how  those  standards  should  be 
incorporated  into  an  operational  risk 
framework.  The  relevant  supervisory 
standards  are  listed  at  the  beginning  of 
each  section  and  a  full  compilation  of 
the  standards  is  provided  in  Appendix 
A.  Not  every  section  has  specific 
supervisory  standards.  When  spanning 
more  than  one  section,  supervisory 
standards  are  listed  only  once. 

Institutions  will  be  required  to  meet, 
and  remain  in  compliance  with,  a^  the 
supervisory  standards  to  use  an  AMA 
framework.  However,  evaluating  an 
institution's  qualification  with  each  of 
the  individual  supervisory  standards 
wrill  not  be  sufficient  to  determine  an 
institution's  overall  readiness  for  AMA. 
Instead,  supervisors  and  institutions 
must  also  evaluate  how  well  the  various 
components  of  an  institution's  AMA 
framework  complement  and  reinforce 
one  another  to  achieve  the  overall 
objectives  of  an  accurate  measure  and 
effective  management  of  operational 
risk.  In  performing  their  evaluation, 
supervisors  will  exercise  considerable 
supervisory  judgment,  both  in 
evaluating  the  individual  components 
and  the  overall  operational  risk 
framework. 

An  institution's  AMA  methodology 
will  be  assessed  as  part  of  the  ongoing 
supervision  process.  This  will  allow 
supervisors  to  incorporate  existing 
supervisory  efforts  as  much  as  possible 
into  the  AMA  assessments.  Some 
elements  of  operational  risk  (e.g., 
internal  controls  and  information 
technology)  have  long  been  subject  to 
examination  by  supervisors.  Where  this 
is  the  case,  supervisors  will  make  every 
effort  to  leverage  off  these  examination 
activities  to  assess  the  effectiveness  of 
the  AMA  process.  Substantive 
weaknesses  identified  in  an 
examination  will  be  factored  into  the 
AMA  qualification  process. 

III.  Definitions 

There  are  important  definitions  that 
institutions  must  incorporate  into  an 
AMA  framework.  They  are: 

•  Operational  risk:  The  risk  of  loss 
resulting  from  inadequate  or  failed 
internal  processes,  people  and  systems, 
or  from  external  events.  The  definition 
includes  legal  risk,  which  is  the  risk  of 
loss  resulting  from  failure  to  comply 
with  laws  as  well  as  prudent  ethical 
standards  and  contractual  obligations.  It 
also  includes  the  exposure  to  litigation 
from  all  aspects  of  an  institution's 
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activities.  The  definition  does  not 
include  strategic  or  reputational  risks." 
•  Operational  risk  loss:  The  financial 
impact  associated  with  an  operational 
event  that  is  recorded  in  the 
institution's  financial  statements 
consistent  with  Generally  Accepted 
Accounting  Principles  (GAAP). 
Financial  impact  includes  all  out-of- 
pocket  expenses  associated  with  an 
operational  event  but  does  not  include 
opportunity  costs,  foregone  revenue,  or 
costs  related  to  investment  programs 
implemented  to  prevent  subsequent 
operational  risk  losses.  Operational  risk 
losses  are  characterized  by  seven  event 
factors  associated  with: 

i.  Internal  fraud:  An  act  of  a  type 
intended  to  defraud,  misappropriate 
property  or  circumvent  regulations,  the 
law  or  company  policy,  excluding 
diversity/discrimination  events,  which 
involve  at  least  one  internal  party. 

ii.  External  fraud:  An  act  of  a  type 
intended  to  defraud,  misappropriate 
property  or  circumvent  the  law,  by  a 
third  party. 

iii.  Employment  practices  and 
workplace  safety:  An  act  inconsistent 
with  employment,  health  or  safety  laws 
or  agreements,  from  payment  of 
personal  injury  claims,  or  from 
diversity/discrimination  events. 

iv.  Clients,  products,  and  business 
practices:  An  unintentional  or  negligent 
failure  to  meet  a  professional  obligation 
to  specific  clients  (including  fiduciary 
and  suitability  requirements),  or  from 
the  nature  or  design  of  a  product. 

V.  Damage  to  physical  assets:  The  loss 
or  damage  to  physical  assets  from 
natural  disaster  or  other  events. 

vi.  Business  disruption  and  system 
failures:  Disruption  of  business  or 
system  failures. 

vii  Execution,  delivery,  and  process 
management:  Failed  transaction 
processing  or  process  management,  from 
relations  with  trade  counterparties  and 
vendors. 

•  Operational  risk  exposure:  An 
estimate  of  the  potential  operational 
losses  that  the  banking  institution  faces 
at  a  soundness  standard  consistent  with 
a  99.9  per  cent  confidence  level  over  a 
one-year  period.  The  institution  will 
multiply  the  exposure  by  12.5  to  obtain 
risk-weighted  assets  for  operational  risk; 
this  is  added  to  the  risk-weighted  assets 
for  credit  and  market  risk  to  arrive  at  the 
denominator  of  the  regulatory  capital 
ratio. 

•  Business  environment  and  internal 
control  factor  assessments:  The  range  of 
tools  that  provide  a  meaningful 


"An  institution's  definition  of  risk  may 
encompass  other  risk  elements  as  long  as  the 
supervisory  definition  is  met. 


assessment  of  the  level  and  trends  in 
operational  risk  across  the  institution. 
W'hile  the  institution  may  use  multiple 
tools  in  an  AMA  framework,  they  must 
all  have  the  same  objective  of 
identifying  key  risks.  There  are  a 
number  of  existing  tools,  such  as  audit 
scores  and  performance  indicators  that 
may  be  acceptable  under  this  definition. 

IV.  Banking  Activities  and  Operational 
Risk 

The  above  definition  of  operational 
risk  gives  a  sense  of  the  breadth  of 
exposure  to  operational  risk  that  exists 
in  banking  today  as  well  as  the  many 
interdependencies  among  risk  factors 
that  may  result  in  an  operational  risk 
loss.  Indeed,  operational  risk  can  occur 
in  any  activity,  function,  or  unit  of  the 
institution. 

The  definition  of  operational  risk 
incorporates  the  risks  stemming  from 
people,  processes,  systems  and  external 
events.  People  risk  refers  to  the  risk  of 
management  failiue,  organizational 
structure  or  other  hiunan  resource 
failtues.  These  risks  may  be  exacerbated 
by  poor  training,  inadequate  controls, 
poor  staffing  resoiuces,  or  other  factors. 
The  risk  from  processes  stem  from 
breakdowns  in  established  processes, 
failure  to  follow  processes,  or 
inadequate  process  mapping  within 
business  lines.  System  risk  covers 
instances  of  both  disruption  and 
outright  system  failures  in  both  internal 
and  outsoiu-ced  operations.  Finally, 
external  events  can  include  natura^ 
disasters,  terrorism,  and  vandalism. 
There  are  a  number  of  areas  where 
operational  risks  are  emerging.  These 
include: 

•  Greater  use  of  automated 
technology  has  the  potential  to 
transform  risks  from  manual  processing 
errors  to  system  failure  risks,  as  greater 
reliance  is  placed  on  globally  integrated 
systems; 

•  Proliferation  of  new  and  highly 
complex  products; 

•  Grovvth  of  e-banking  transactions 
and  related  business  applications 
expose  an  institution  to  potential  new 
risks  [e.g.,  internal  and  external  fraud 
and  system  security  issues); 

•  Large-scale  acquisitions,  mergers, 
and  consolidations  test  the  viability  of 
new  or  newly  integrated  systems; 

•  Emergence  of  institutions  acting  as 
large-volume  service  providers  create 
the  need  for  continual  maintenance  of 
high-grade  internal  controls  and  back- 
up systems; 

•  Development  and  use  of  risk 
mitigation  techniques  [e.g.,  collateral, 
insurance,  credit  derivatives,  netting 
arrangements  and  asset  seciuitizations) 
optimize  an  institution's  exposure  to 


market  risk  and  credit  risk,  but 
potentially  create  other  forms  of  risk 
[e.g.,  legal  risk);  and 

•  Greater  use  of  outsourcing 
arrangements  and  participation  in 
clearing  and  settlement  systems  mitigate 
some  risks  while  increasing  others. 

The  range  of  banking  activities  and 
areas  affected  by  operational  risk  must 
be  fully  identified  and  considered  in  the 
development  of  the  institution's  risk 
management  and  measurement  plans. 
Since  operational  risk  is  not  confined  to 
particular  business  lines '',  product 
types,  or  organizational  units,  it  should 
be  managed  in  a  consistent  and 
comprehensive  manner  across  the 
institution.  Consequentlv,  risk 
management  mechanisms  must 
encompass  the  full  range  of  risks,  as 
well  as  strategies  that  help  to  identify, 
measure,  monitor  and  control  those 
risks. 

V.  Corporate  Governance 

Supervisory-  Standards 

S  1.  The  institution's  operational  risk 
framework  must  include  an 
independent  firm-wide  operational  risk 
management  function,  line  of  business 
management  oversight,  and 
independent  testing  and  verification 
functions. 

The  management  structure  underlying 
an  AMA  operational  risk  framework 
may  vary  between  institutions. 
However,  within  all  AMA  institutions, 
there  are  three  key  components  that 
must  be  evident — the  firm-wide 
operational  risk  management  function, 
lines  of  business  management,  and  the 
testing  and  verification  function.  These 
three  elements  are  functionally 
independent '"  organizational 
components,  but  should  work  in 
cooperation  to  ensvu^e  a  robust 
operational  risk  framework. 

A.  Board  and  Management  Oversight 

Supervisory  Standards 

S  2.  The  board  of  directors  must 
oversee  the  development  of  the  firm- 
wide  operational  risk  framework,  as 


"Throughout  this  guidance,  terms  such  as 
"business  units"  and  "business  Hnes"  are  used 
interchangeably  and  refer  not  only  to  an 
institution's  revenue-generating  businesses,  but  also 
to  corporate  staff  functions  such  as  human 
resources  or  information  technology. 

'"  For  the  purposes  of  AMA.  "functional 
independence"  is  defined  as  the  abilitv  to  carry  out 
work  freely  and  objectivelj,"  and  render  impartial 
and  unbiased  judgments.  There  should  be 
appropriate  independence  Iwtween  the  firm-wide 
operational  risk  management  functions,  line  of 
business  management  and  staff  and  the  testing/ 
verification  functions.  Supervisory  assessments  of 
independence  issues  will  rely  upon  existing 
regulatory  guidance  (e.g.  audit,  internal  control 
systems,  board  of  directors/management,  etc.) 
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well  as  major  :hanges  to  the  framework. 
Management  i  oles  and  accountability 
must  be  clearly  established. 

S  3.  The  boiird  of  directors  and 
management  must  ensure  that 
appropriate  re  sources  are  allocated  to 
support  the  o|  lerational  risk  framework. 

The  board  i ;  responsible  for 
overseeing  the  establishment  of  the 
operational  risk  framework,  but  may 
delegate  the  msponsibility  for 
implementing  the  framework  to 
management  ik'ith  the  authority 
necessary  to  a  low  for  its  effective 
implementatidn.  Other  key 
responsibiliti<  s  of  the  board  include: 

•  Ensuring  appropriate  management 
responsibility  accountability  and 
reporting: 

•  Understai  iding  the  major  aspects  of 
the  institutior  's  operational  risk  as  a 
distinct  risk  c  itegory  that  should  be 
managed; 

•  Reviewin ;  periodic  high-level 
reports  on  the  institution's  overall 
operational  ri;  k  profile,  which  identify 
material  risks  and  strategic  implications 
for  the  institu  ion; 

•  Overseeir  g  significant  changes  to 
the  operationc  1  risk  framework:  and 

•  Ensuring  :ompliance  with 
regulator}'  dis  :losure  requirements. 

Effective  bo  ird  and  management 
oversight  forn  s  the  cornerstone  of  an 
effective  oper;  itional  risk  management 
process.  The  1:  oard  and  management 
have  several  b  road  responsibilities  with 
respect  to  ope  -ational  risk: 

•  To  establi  sh  a  framework  for 
assessing  opei  ational  risk  exposure  and 
identify  the  irstitution's  tolerance  for 
operational  ri  k; 

•  To  identi  y  the  senior  managers 
who  have  the  authority  for  managing 
operational  ri:  k: 

•  To  monit  )r  the  institution's 
performance  i  nd  overall  operational 
risk  proale.  ei  isuring  that  it  is 
maintained  at  prudent  levels  and  is 
supported  by  idequate  capital: 

•  To  impleinent  sound  fundamental 
risk  govemam  ;e  principles  that  facilitate 
the  identifical  ion,  measurement, 
monitoring,  ai  id  control  of  operational 
risk: 

•  To  devot(  adequate  human  and 
technical  resa  urces  to  operational  risk 
management:  and 

•  To  institi  te  remuneration  policies 
that  are  consii  tent  with  the  institution's 
appetite  for  ri  ik  and  are  sufficient  to 
attract  qualifii  id  operational  risk 
management ;  ind  staff. 

Managemei  t  should  translate  the 
operational  ri  ik  management  framework 
into  specific  {  olicies,  processes  and 
procedures  th  at  can  be  implemented 
and  verified  v  'ithin  the  institution's 
different  busi  less  units. 


Communication  of  these  elements  will 
be  essential  to  the  understanding  and 
consistent  treatment  of  operational  risk 
across  the  institution.  Wliile  each  level 
of  management  is  responsible  for 
effectively  implementing  the  policies 
and  procedures  within  its  purview, 
senior  management  should  clearly 
assign  authority,  responsibilities,  and 
reporting  relationships  to  encourage  and 
maintain  this  accountability  and  ensure 
that  the  necessary  resources  are 
available  to  manage  operational  risk. 
Moreover,  management  should  assess 
the  appropriateness  of  the  operational 
risk  management  oversight  process  in 
light  of  the  risks  inherent  in  a  business 
unit's  activities.  The  testing  and 
verification  function  is  responsible  for 
completing  timely  and  comprehensive 
assessments  of  the  effectiveness  of 
implementation  of  the  institution's 
operational  risk  framework  at  the  line  of 
business  and  firm-wide  levels. 

Management  collectively  is  also 
responsible  for  ensuring  that  the 
institution  has  qualified  staff  and 
sufficient  resources  to  carry  out  the 
operational  risk  functions  outlined  in 
the  operational  risk  framework. 
Additionally,  management  must 
communicate  operational  risk  issues  to 
appropriate  staff  that  may  not  be 
directly  involved  in  its  management. 
Key  management  responsibilities 
include  ensuring  that: 

•  Operational  risk  management 
activities  are  conducted  by  qualified 
staff  with  the  necessary  experience, 
technical  capabilities  and  access  to 
adequate  resources; 

•  Sufficient  resources  have  been 
allocated  to  operational  risk 
management,  in  the  business  lines  as 
well  as  the  independent  firm-wide 
operational  risk  management  function 
and  verification  areas,  so  as  to 
sufficiently  monitor  and  enforce 
compliance  with  the  institution's 
operational  risk  policy  and  procedures; 
and 

•  Operational  risk  issues  are 
effectively  communicated  with  staff 
responsible  for  managing  credit,  market 
and  other  risks,  as  well  as  those 
responsible  for  purchasing  insurance 
and  managing  third-party  outsourcing 
arrangements. 

B.  Independent  Firm-Wide  Risk 
Management  Function 

Supervisory  Standards 

S  4.  The  institution  must  have  an 
independent  operational  risk 
management  function  that  is  responsible 
for  overseeing  the  operational  risk 
framework  at  the  firm  level  to  ensure 
the  development  and  consistent 


application  of  operational  risk  policies, 
processes,  and  procedures  throughout 
the  institution. 

S  5.  The  firm-wide  operational  risk 
management  function  must  ensure 
appropriate  reporting  of  operational  risk 
exposures  and  loss  data  to  the  board  of 
directors  and  senior  management. 

The  institution  must  have  an 
independent  firm-wide  operational  risk 
management  function.  The  roles  and 
responsibilities  of  the  function  will  vary 
between  institutions,  but  must  be 
clearly  documented.  The  independent 
firm-wide  operational  risk  function 
should  have  organizational  stature 
commensurate  with  the  institution's 
operational  risk  profile,  while  remaining 
independent  of  the  lines  of  business  and 
the  testing  and  verification  function.  At 
a  minimum,  the  institution's 
independent  firm-wide  operational  risk 
management  function  should  ensure  the 
development  of  policies,  processes,  and 
procedures  that  explicitly  manage 
operational  risk  as  a  distinct  risk  to  the 
institution's  safety  and  soundness. 
These  policies,  processes  and 
procedures  should  include  principles 
for  how  operational  risk  is  to  be 
identified,  measured,  monitored,  and 
controlled  across  the  organization. 
Additionally,  they  should  provide  for 
the  collection  of  the  data  needed  to 
calculate  the  institution's  operational 
risk  exposure. 

Additional  responsibilities  of  the 
independent  firm-wide  operational  risk 
management  function  include: 

•  Assisting  in  the  implementation  of 
the  overall  firm-wide  operational  risk 
framework; 

•  Reviewing  the  institution's  progress 
towards  stated  operational  risk 
objectives,  goals  and  risk  tolerances: 

•  Periodically  reviewing  the 
institution's  operational  risk  framework 
to  consider  the  loss  experience,  effects 
of  external  market  changes,  other 
environmental  factors,  and  the  potential 
for  new  or  changing  operational  risks 
associated  with  new  products,  activities 
or  systems.  This  review  process  should 
include  an  assessment  of  industry  best 
practices  for  the  institution's  activities, 
systems  and  processes; 

•  Reviewing  and  analyzing 
operational  risk  data  and  reports;  and 

•  Ensuring  appropriate  reporting  to 
senior  management  and  the  board. 

C.  Line  of  Business  Management 

Supervisory  Standards 

S  6.  Line  of  business  management  is 
responsible  for  the  day-to-day 
management  of  operational  risk  within 
each  business  unit. 

S  7.  Line  of  business  management      ~ 
must  ensure  that  internal  controls  and 


practices  within  their  line  of  business 
are  consistent  with  firm-wide  policies 
and  procedures  to  support  the 
management  and  measurement  of  the 
institution's  operational  risk. 

Line  of  business  management  is 
responsible  for  both  managing 
operational  risk  within  the  business 
lines  and  ensuring  that  policies  and 
procedures  are  consistent  with  and 
support  the  firm-wide  operational  risk 
framework.  Management  should  ensure 
that  business-specific  policies, 
processes,  procedures  and  staff  are  in 
place  to  manage  operational  risk  for  all 
material  products,  activities,  and 
processes.  Implementation  of  the 
operational  risk  framework  within  each 
line  of  business  should  reflect  the  scope 
of  that  business  and  its  inherent 
operational  complexity  and  operational 
risk  profile.  Line  of  business 
management  must  be  independent  of 
both  the  firm-wide  operational  risk 
management  and  the  testing  and 
verification  functions. 

VI.  Operational  Risk  Management 
Elements 

The  operational  risk  management 
framework  provides  the  overall 
operational  risk  strategic  direction  and 
ensures  that  an  effective  operational  risk 
management  and  measurement  process 
is  adopted  throughout  the  institution. 
The  framework  should  provide  for  the 
consistent  application  of  operational 
risk  policies  and  procedures  throughout 
the  institution  and  address  the  roles  of 
both  the  independent  firm-wide 
operational  risk  management  function 
and  the  lines  of  business.  The 
framework  should  also  provide  for  the 
consistent  and  comprehensive  capture 
of  data  elements  needed  to  measure  and 
verify  the  institution's  operational  risk 
exposure,  as  well  as  appropriate 
operational  risk  analytical  frameworks, 
reporting  systems,  and  mitigation 
strategies.  The  framework  must  also 
include  independent  testing  and 
verification  to  assess  the  effectiveness  of 
implementation  of  the  institution's 
operational  risk  framework,  including 
compliance  with  policies,  processes, 
and  procedures. 

In  practice,  an  institution's 
operational  risk  framework  must  reflect 
the  scope  and  complexity  of  business 
lines,  as  well  as  the  corporate 
organizational  structure.  Each 
institution's  operational  risk  profile  is 
unique  and  requires  a  tailored  risk 
management  approach  appropriate  for 
the  scale  and  materiality  of  the  risks 
present,  and  the  size  of  the  institution. 
There  is  no  single  framework  that  would 
suit  every  institution;  different 
approaches  will  be  needed  for  different 
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institutions.  In  fact,  many  operational 
risk  management  techniques  continue  to 
evolve  rapidly  to  keep  pace  with  new 
technologies,  business  models  and 
applications. 

The  key  elements  in  the  operational 
risk  management  process  include: 

•  Appropriate  policies  and 
procedures; 

•  Efforts  to  identify  and  measure 
operational  risk; 

•  Effective  monitoring  and  reporting; 

•  A  sound  system  of  internal  controls; 
and 

•  Appropriate  testing  and  verification 
of  the  operational  risk  framework. 

A.  Operational  Risk  Policies  and 
Procedures 

Supervisory  Standards 

S  8.  The  institution  must  have 
policies  and  procedures  that  clearly 
describe  the  major  elements  of  the 
operational  risk  management 
framework,  including  identifying, 
measuring,  monitoring,  and  controlling 
operational  risk. 

Operational  risk  management 
policies,  processes,  and  procedures 
should  be  documented  and 
communicated  to  appropriate  staff.  The 
policies  and  procedures  should  outline 
all  aspects  of  the  institution's 
operational  risk  management 
framework,  including: 

•  The  roles  and  responsibilities  of  the 
independent  firm-wide  operational  risk 
management  function  and  line  of 
business  management; 

•  A  definition  for  operational  risk, 
including  the  loss  event  types  that  will 
be  monitored; 

•  The  capture  and  use  of  internal  and 
external  operational  risk  loss  data, 
including  large  potential  events 
(including  the  use  of  scenario  analysis); 

•  The  development  and  incorporation 
of  business  environment  and  internal 
control  factor  assessments  into  the 
operational  risk  framework; 

•  A  description  of  the  internally 
derived  analytical  framework  that 
quantifies  the  operational  risk  exposure 
of  the  institution; 

•  An  outline  of  the  reporting 
framework  and  the  type  of  data/ 
information  to  be  included  in  line  of 
business  and  firm-wide  reporting; 

•  A  discussion  of  qualitative  factors 
and  risk  mitigants  and  how  they  are. 
incorporated  into  the  operational  risk 
framework; 

•  A  discussion  of  the  testing  and 
verification  processes  and  procedures; 

•  A  discussion  of  other  factors  that 
affect  the  measurement  of  operational 
risk;  and 


•  Provisions  for  the  review  and 
approvalof  significant  policy  and 
procedural  exceptions. 

B.  Identification  and  Measurement  of 
Operational  Risk 

The  result  of  a  comprehensive 
program  to  identify  and  measure 
operational  risk  is  an  assessment  of  the 
institution's  operational  risk  exposure. 
Management  must  establish  a  process 
that  identifies  the  nature  and  types  of 
operational  risk  and  their  causes  and 
resulting  effects  on  the  institution. 
Proper  operational  risk  identification 
supports  the  reporting  and  maintenance 
of  capital  for  operational  risk  exposure 
and  events,  facihtates  the  establishment 
'  of  mechanisms  to  mitigate  or  control  the 
risks,  and  ensures  that  management  is 
fully  aware  of  the  sources  of  emerging 
operational  risk  loss  events. 

C.  Monitoring  and  Reporting 
Supervisory  Standards 

S  9.  Operational  risk  management 
reports  must  address  both  firm-wide 
and  line  of  business  results.  These 
reports  must  summarize  operational  risk 
exposure,  loss  experience,  relevant 
business  environment  and  internal 
control  assessments,  and  must  be 
produced  no  less  often  than  quarterly. 

S  10.  Operational  risk  reports  must 
also  be  provided  periodically  to  senior 
management  and  the  board  of  directors, 
summarizing  relevant  firm-wide 
operational  risk  information. 

Ongoing  monitoring  of  operational 
risk  exposures  is  a  key  aspect  of  an 
effective  operational  risk  framework.  To 
facilitate  monitoring  of  operational  risk, 
results  from  the  measurement  system 
should  be  summarized  in  reports  that 
can  be  used  by  the  firm-wide 
operational  risk  and  line  of  business 
management  functions  to  understand, 
manage,  and  control  operational  risk 
and  losses.  These  reports  should  serve 
as  a  basis  for  assessing  operational  risk 
and  related  mitigation  strategies  and 
creating  incentives  to  improve 
operational  risk  management 
throughout  the  institution. 

Operational  risk  management  reports 
should  summarize: 

•  Operational  risk  loss  experience  on 
an  institution,  line  of  business,  and 
event-type  basis; 

•  Operational  risk  exposure; 

•  Changes  in  relevant  risk  and  control- 
assessments; 

•  Management  assessment  of  early 
warning  factors  signaling  an  increased 
risk  of  future  losses; 

•  Trend  analysis,  allowing  line  of 
business  and  independent  firm-wide 
operational  risk  management  to  assess 
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The  extent  to  which  an  institution 
meets  or  exceeds  the  minimum 
standards  will  primarily  be  assessed 
through  current  and  ongoing 
supervisory  processes.  As  noted  earlier, 
the  Agencies  will  leverage  off  existing 
examination  processes,  to  avoid 
duplication  in  assessing  an  institution's 
implementation  of  an  AMA  framework. 
Assessing  the  internal  control 
environment  is  clearly  an  area  where 
the  supervisory  authorities  already 
focus  considerable  attention. 

VII.  Elements  of  an  AMA  Framework 

Supervisory  Standards 

S  12.  The  institution  must 
demonstrate  that  it  has  appropriate 
internal  loss  event  data,  relevant 
external  loss  event  data,  assessments  of 
business  environment  and  internal 
controls  factors,  and  results  from 
scenario  analysis  to  support  its 
operational  risk  management  and 
measurement  framework. 

S  13.  The  institution  must  include  the 
regulatory  definition  of  operational  risk 
as  the  baseline  for  capturing  the 
elements  of  the  AMA  framework  and 
determining  its  operational  risk 
exposure. 

S  14.  The  institution  must  have  clear 
standards  for  the  collection  and 
modification  of  the  elements  of  the 
operational  risk  AMA  framework. 

Operational  risk  inputs  play  a 
significant  role  in  both  the  management 
and  measurement  of  operational  risk. 
Necessar}'  elements  of  an  institution's 
AMA  framework  include  internal  loss 
event  data,  relevant  external  loss  event 
data,  results  of  scenario  analysis,  and 
assessments  of  the  institution's  business 
environment  and  internal  controls. 
Operational  risk  inputs  aid  the 
institution  in  identifying  the  level  and 
trend  of  operational  risk,  determining 
the  effectiveness  of  risk  management 
and  control  efforts,  highlighting 
opportunities  to  better  mitigate 
operational  risk,  and  assessing 
operational  risk  on  a  forward-looking 
basis. 

To  use  its  AMA  framework,  an 
institution  must  demonstrate  that  it  has 
established  a  consistent  and 
comprehensive  process  for  the  capture 
of  all  elements  of  the  AMA  framework. 
The  institution  must  also  demonstrate 
that  it  has  clear  standards  for  the 
collection  and  modification  of  all  AMA 
inputs.  While  the  analytical  framework 
will  generally  combine  these  inputs  to 
develop  the  operational  risk  exposure, 
supervisors  must  have  the  capacity  to 
review  the  individual  inputs  as  well; 
specifically,  supervisors  will  need  to 
review  the  loss  information  that  is  being 


provided  to  the  analytical  framework 
that  stems  from  internal  loss  event  data, 
versus  the  loss  event  information 
provided  by  external  loss  event  data 
capture,  scenario  analysis,  or  the 
assessments  of  the  business 
environment  and  internal  control 
factors. 

The  capture  systems  must  cover  all 
material  business  lines,  business 
activities  and  corporate  functions  that 
could  generate  operational  risk.  The 
institution  must  have  a  defined  process 
that  establishes  responsibilities  over  the 
systems  developed  to  capture  the  AMA 
elements.  In  particular,  the  issue  of 
overriding  the  data  capture  systems 
must  be  addressed.  Any  overrides 
should  be  tracked  separately  and 
documented.  Tracking  overrides 
separately  allows  management,  and 
supervisors  to  identify  the  nature  and 
rationale,  including  whether  they  stem 
from  simple  input  errors  or,  more 
importantly,  from  exclusion  because  a 
loss  event  was  not  pertinent  for  the 
quantitative  measurement.  Management 
should  have  clear  standards  for 
addressing  overrides  and  should  clearly 
delineate  who  has  authority  to  override 
the  data  systems  and  under  what 
circumstances. 

As  noted  earlier,  for  AMA 
qualification  purposes,  an  institution's 
operational  risk  framew^ork  must,  at  a 
minimum,  use  the  definition  of 
operational  risk  that  is  provided  in 
paragraph  10  when  capturing  the 
elements  of  the  AMA  framework. 
Institutions  may  use  an  expanded 
definition  if  considered  more 
appropriate  for  risk  management  and 
measurement  efforts.  However,  for  the 
quantification  of  operational  risk 
exposure  for  regulatory  capital 
purposes,  an  institution  must 
demonstrate  that  the  AMA  elements  are 
captured  so  as  to  meet  the  baseline 
definition. 

A.  Internal  Operational  Risk  Loss  Event 
Data 

Supervisory  Standards 

S  15.  The  institution  must  have  at 
least  five  years  of  internal  operational 
risk  loss  data  '^  captured  across  all 
material  business  lines,  events,  product 
types,  and  geographic  locations. 

S  16.  The  institution  must  be  able  to 
map  internal  operational  risk  losses  to 
the  seven  loss-event  type  categories. 

S  17.  The  institution  must  have  a 
policy  that  identifies  when  an 
operational  risk  loss  becomes  a  loss 
event  and  must  be  added  to  the  loss 


'-With  supervisory  approval,  a  shorter  initial 
historical  observation  period  is  acceptable  for  banks 
newly  authorized  to  use  an  AMA  methodology. 


event  database.  The  policy  must  provide 
for  consistent  treatment  across  the 
institution. 

S  18.  The  institution  must  establish 
appropriate  operational  risk  data 
thresholds. 

S  19.  Losses  that  have  any 
characteristics  of  credit  risk,  including 
fraud-related  credit  losses,  must  be 
treated  as  credit  risk  for  regulatory 
capital  purposes.  The  institution  must 
have  a  clear  policy  that  allows  for  the 
consistent  treatment  of  loss  event 
classifications  (e.g.,  credit,  market,  or 
operational  risk)  across  the  organization. 

The  key  to  internal  data  integrity  is 
the  consistency  and  completeness  with 
which  loss  event  data  capture  processes 
are  implemented  across  the  institution. 
Management  must  ensure  that 
operational  risk  loss  event  information 
captured  is  consistent  across  the 
business  lines  and  incorporates  any 
corporate  functions  that  may  also 
experience  operational  risk  events. 
Policies  and  procedures  should  be 
addressed  to  the  appropriate  staff  to 
ensure  that  there  is  satisfactory 
understanding  of  operational  risk  and 
the  data  capture  requirements  imder  the 
operational  risk  framework.  Further,  the 
independent  operational  risk 
management  function  must  ensure  that 
the  loss  data  is  captured  across  all 
material  business  lines,  products  types, 
event  types,  and  from  all  significant 
geographic  locations.  The  institution 
must  be  able  to  capture  and  aggregate 
internal  losses  that  cross  multiple 
business  lines  or  event  types.  If  data  is 
not  captured  across  all  business  lines  or 
from  all  geographic  locations,  the 
institution  must  document  and  explain 
the  exceptions. 

AMA  institutions  must  be  able  to  map 
operational  risk  losses  into  the  seven 
loss  event  categories  defined  in 
paragraph  10.  Institutions  will  not  be 
required  to  produce  reports  or  perform 
analysis  for  internal  purposes  on  the 
basis  of  the  loss  event  categories,  but 
will  be  expected  to  use  the  information 
about  the  event-type  categories  as  a 
check  on  the  comprehensiveness  of  the 
institution's  data  set. 

The  institution  must  have  five  years 
of  internal  loss  data,  although  a  shorter 
range  of  historical  data  may  be  allowed, 
subject  to  supervisory  approval.  The 
extent  to  which  an  institution  collects 
operational  risk  loss  event  data  will,  in 
part,  be  dependent  upon  the  data 
thresholds  that  the  institution 
establishes.  There  are  a  number  of 
standards  that  an  institution  may  use  to 
establish  the  thresholds.  They  may  be 
based  on  product  types,  business  lines,- 
geographic  location,  or  other 
appropriate  factors.  The  Agencies  will 


allow  flexibility  in  this  area,  provided 
the  institution  can  demonstrate  that  the 
thresholds  are  reasonable,  do  not 
exclude  important  loss  events,  and 
capture  a  significant  proportion  of  the 
institution's  operational  risk  losses. 

The  institution  must  capture 
comprehensive  data  on  all  loss  events 
above  its  established  threshold  level. 
Aside  from  information  on  the  gross  loss 
amount,  the  institution  should  collect 
information  about  the  date  of  the  event, 
any  recoveries,  and  descriptive 
information  about  the  drivers  or  causes 
of  the  loss  event.  The  level  of  detail  of 
any  descriptive  information  should  be 
commensurate  with  the  size  of  the  gross 
loss  amount.  Examples  of  the  type  of 
information  collected  include: 

•  Loss  amount; 

•  Description  of  loss  event; 

•  Where  the  loss  is  reported  and 
expensed; 

•  Loss  event  type  category; 

•  Date  of  the  loss; 

•  Discovery  date  of  the  loss; 

•  Event  end  date; 

•  Management  actions; 

•  Insurance  recoveries; 

•  Other  recoveries;  and 

•  Adjustments  to  the  loss  estimate. 
There  are  a  number  of  additional  data 

elements  that  may  be  captured.  It  may 
be  appropriate,  for  example,  to  capture 
data  on  "near  miss"  events,  where  no 
financial  loss  was  incurred.  These  near 
misses  will  not  factor  into  the  regulatory 
capital  calculation,  but  may  be  useful 
for  the  operational  risk  management 
process. 

Institutions  will  also  be  permitted  and 
encouraged  to  capture  loss  events  in 
their  operational  risk  databases  that  are 
treated  as  credit  risk  for  regulatory 
capital  purposes,  but  have  an 
underlying  element  of  operational  risk 
failure.  These  types  of  events,  while  not 
incorporated  into  the  regulatory  capital 
calculation,  may  have  implications  for 
operational  risk  management.  It  will  be 
essential  for  institutions  that  capture 
loss  events  that  are  treated  differently 
for  regulatory  capital  and  management 
purposes  to  demonstrate  that  (1)  loss 
events  are  being  captured  consistently 
across  the  institution;  (2)  the  data 
systems  are  sufficiently  advanced  to 
allow  for  this  differential  treatment  of 
loss  events;  and  (3)  credit,  market,  and 
operational  risk  losses  are  being 
appropriated  in  the  correct  maimer  for 
regulatory  capital  purposes. 

The  Agencies  have  established  a  clear 
boundary  between  credit  and 
operational  risks  for  regulatory  capital 
purposes.  If  a  loss  event  has  any 
element  of  credit  risk,  it  must  be  treated 
as  credit  risk  for  regulatory  capital 
purposes.  This  would  include  all  credit- 


related  fraud  losses.  In  addition, 
operational  risk  losses  with  credit  risk 
characteristics  that  have  historically 
been  included  in  institutions'  credit  risk 
databases  will  continue  to  be  treated  as 
credit  risk  for  the  purposes  of 
calculating  minimum  regulatory  capital. 

The  accounting  guidance  for  credit 
losses  provides  that  creditors  recognize 
credit  losses  when  it  is  probable  that 
they  will  be  unable  to  collect  all 
amounts  due  according  to  the 
contractual  terms  of  a  loan  agreement. 
Credit  losses  may  result  from  the 
creditor's  own  underwriting,  processing, 
servicing  or  administrative  activities 
along  with  the  borrower's  failure  to  pay 
according  to  the  terms  of  the  loan 
agreement.  While  the  creditor's 
personnel,  systems,  policies  or 
procedures  may  affect  the  timing  or 
magnitude  of  a  credit  loss,  they  do  not 
change  its  character  from  credit  to 
operational  risk  loss  for  regulatory 
capital  purposes.  Losses  that  arise  from 
a  contractual  relationship  between  a 
creditor  and  a  borrower  are  credit  losses 
whereas  losses  that  arise  outside  of  a 
relationship  between  a  creditor  and  a 
borrower  are  operational  losses. 

B.  External  Data 

Supervisory  Standards 

S  20.  The  institution  must  have 
policies  and  procedures  that  provide  for 
the  use  of  external  loss  data  in  the 
operational  risk  framewnork. 

S  21.  Management  must 
systematically  review  external  data  to 
ensure  an  understanding  of  industry 
experience. 

External  data  may  serve  a  number  of 
different  purposes  in  the  operational 
risk  framework.  Where  internal  loss  data 
is  limited,  external  data  may  be  a  useful 
input  in  determining  the  institution's 
level  of  operational  risk  exposure.  Even 
where  external  loss  data  is  not  an 
explicit  input  to  an  institution's  data 
set,  such  data  provides  a  means  for  the 
institution  to  understand  industry 
experience,  and  in  turn,  provides  a 
means  for  assessing  the  adequacy  of  its 
internal  data.  External  data  may  also 
prove  useful  to  inform  scenario  analysis, 
fit  severity  distributions,  or  benchmark 
the  overall  operational  risk  exposure 
results. 

To  incorporate  external  loss 
information  into  an  institution's 
framework,  the  institution  should 
collect  the  following  information: 

•  External  Ipss  amount; 

•  External  loss  description; 

•  Loss  event  type  category; 

•  External  loss  event  date; 

•  Adjustments  to  the  loss  amount 
(i.e.,  recoveries,  insurance  settlements, 
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sufficiently  flexible  to  encompass  an 
institution's  increased  complexity  of 
activities,  new  activities,  changes  in 
internal  control  systems,  or  an  increased 
volume  of  information. 

D.  Scenario  Analysis 

Supervisory  Standards 

S  24.  Management  must  have  policies 
and  procedures  that  identify  how 
scenario  analysis  will  be  incorporated 
into  the  operational  risk  framework. 

Scenario  analysis  is  a  systematic 
process  of  obtaining  expert  opinions 
from  business  managers  and  risk 
management  experts  to  derive  reasoned 
assessments  of  the  likelihood  and 
impact  of  plausible  operational  losses 
consistent  with  the  regulatory 
soundness  standard.  Within  an 
institution's  operational  risk  framework, 
scenario  analysis  may  be  used  as  an 
input  or  may,  as  discussed  below,  form 
the  basis  of  em  operational  risk 
analytical  framework. 

As  an  input  to  the  institution's 
framework,  scenario  analysis  is 
especially  relevant  for  business  lines  or 
loss  event  types  where  internal  data, 
external  data,  and  assessments  of  the 
business  environment  and  internal 
control  factors  do  not  provide  a 
sufficiently  robust  estimate  of  the 
institution's  exposure  to  operational 
risk.  In  some  cases,  an  institution's 
internal  loss  history  may  be  sufficient  to 
provide  a  reasonable  estimate  of 
exposure  to  future  operational  losses.  In 
other  cases,  the  use  of  well-reasoned, 
scaled  external  data  may  itself  be  a  form 
of  scenario  analysis. 

The  institution  must  have  policies 
and  procedures  that  define  scenario 
analysis  and  identify  its  role  in  the 
operational  risk  framework.  The  policy 
should  cover  key  elements  of  scenario 
analysis,  such  as  the  manner  in  which 
the  scenarios  are  generated,  the 
frequency  with  which  they  are  updated, 
and  the  scope  and  coverage  of 
operational  loss  events  they  are 
intended  to  reflect. 

VIII.  Risk  Quantification 

A.  Analytical  Framework 
Supervisory  Standards 

S  25.  The  institution  must  have  a 
comprehensive  operational  risk 
analytical  framework  that  provides  an 
estimate  of  the  institution's  operational 
risk  exposure,  which  is  the  aggregate 
operational  loss  that  it  faces  over  a  one- 
year  period  at  a  soundness  standard 
consistent  with  a  99.9  per  cent 
confidence  level. 

S  26.  Management  must  document  the 
rationale  for  all  assumptions 


underpiiming  its  chosen  analytical 
framework,  including  the  choice  of 
inputs,  distributional  assumptions,  and 
the  weighting  across  qualitative  and 
quantitative  elements.  Management 
must  also  docimient  and  justify  any 
subsequent  changes  to  these 
assumptions. 

S  27.  The  institution's  operational  risk 
analytical  framework  must  use  a 
combination  of  internal  operational  loss 
event  data,  relevant  external  operational 
loss  event  data,  business  environment 
and  internal  control  factor  assessments, 
and  scenario  analysis.  The  institution 
must  combine  these  elements  in  a 
manner  that  most  effectively  enables  it 
to  quantify  its  operational  risk  exposure. 
The  institution  can  choose  the 
analytical  framework  that  is  most 
appropriate  to  its  business  model. 

S  28.  The  institution's  capital 
requirement  for  operational  risk  will  be 
the  sum  of  expected  and  unexpected 
losses  unless  the  institution  can 
demonstrate,  consistent  with 
supervisory  standards,  the  expected  loss 
offset. 

The  industry  has  made  significant 
progress  in  recent  years  in  developing 
analytical  frameworks  to  quantify 
operational  risk.  The  analytical 
frameworks,  which  are  a  part  of  the 
overall  operational  risk  framework,  are 
based  on  various  combinations  of  an 
institution's  own  operational  loss 
experience,  the  industry's  operational 
loss  experience,  the  size  and  scope  of 
the  institution's  activities,  the  quality  of 
the  institution's  control  environment, 
and  management's  expert  judgment. 
Because  these  models  capture  specific 
characteristics  of  each  institution,  such 
models  yield  unique  risk-sensitive 
estimates  of  the  institutions'  operational 
risk  exposures. 

While  the  Agencies  are  not  specifying 
the  exact  methodology  that  an 
institution  should  use  to  determine  its 
operational  risk  exposure,  minimmn 
supervisory  standards  for  acceptable 
approaches  have  been  developed.  These 
standards  have  been  set  so  as  to  assure 
that  the  regulation  can  accommodate 
continued  evolution  of  operational  risk 
quantification  techniques,  yet  remain 
amenable  to  consistent  application  and 
enforcement  across  institutions.  The 
Agencies  will  require  that  the 
institution  have  a  comprehensive 
analytical  framework  that  provides  an 
estimate  of  the  aggregate  operational 
loss  that  it  faces  over  a  one-year  period 
at  a  soundness  standard  consistent  with 
a  99.9  percent  confidence  level,  referred 
to  as  the  institution's  operational  risk 
exposure.  The  institution  will  multiply 
the  exposure  estimate  by  12.5  to  obtain 
risk  weighted  assets  for  operational  risk, 


and  add  this  figure  to  risk-weighted 
assets  for  credit  and  market  risk  to 
obtain  total  risk-weighted  assets.  The 
final  minimum  regulatory  capital 
number  will  be  8  percent  of  total  risk- 
weighted  assets. 

The  Agencies  expect  that  theite  will  be 
significant  variation  in  analytical 
frameworks  across  institutions,  with 
each  institution  tailoring  its  framework 
to  leverage  existing  technology 
platforms  and  risk  management 
procedures.  These  approaches  may  only 
be  used,  provided  they  meet  the 
supervisory  standards  and  include,  as 
inputs,  internal  operational  loss  event 
data,  relevant  external  operational  loss 
event  data,  assessments  of  business 
environment  and  internal  control 
factors,  and  scenario  analysis.  The 
Agencies  do  expect  that  there  will  be 
some  uncertainty  and  potential  error  in 
the  analytical  frameworks  because  of  the 
evolving  nature  of  operational  risk 
measurement  and  data  capture. 
Therefore,  a  degree  of  conservatism  will 
need  to  be  built  into  the  analj^ical 
frameworks  to  reflect  the  evolutionary 
status  of  operational  risk  and  its  impact 
on  data  capture  and  analytical 
modeling. 

A  diversity  of  analytical  approaches  is 
emerging  in  the  industry,  combining 
and  weighting  these  inputs  in  different 
ways.  Most  current  approaches  seek  to 
estimate  loss  frequency  and  loss  severity 
to  arrive  at  an  aggregate  loss 
distribution.  Institutions  then  use  the 
aggregate  loss  distribution  to'determine 
the  appropriate  amount  of  capital  to 
hold  for  a  given  soundness  standard. 
Scenario  analysis  is  also  being  used  by 
many  institutions,  albeit  to  significantly 
varying  degrees.  Some  institutions  are 
using  scenario  analysis  as  the  basis  for 
their  analytical  framework,  while  others 
are  incorporating  scenarios  as  a  means 
for  considering  the  possible  impact  of 
significant  operational  losses  on  their 
overall  operational  risk  exposure. 
The  primary  differences  among 
approaches  being  used  today  relate  to 
the  weight  that  institutions  place  on 
each  input.  For  example,  institutions 
with  comprehensive  internal  data  inay 
place  less  emphasis  on  external  data  or 
scenario  analysis.  Another  example  is 
that  some  institutions  estimate  a  unique 
loss  distribution  for  each  business  line/ 
loss  type  combination  (bottom-up 
approach)  while  others  estimate  a  loss 
distribution  on  a  ffrm-wide  basis  and 
then  use  an  allocation  methodology  to 
assign  capital  to  business  lines  (top- 
down  approach). 

The  Agencies  expect  internal  loss 
event  data  to  play  an  important  role  in 
the  institution's  analytical  framework, 
hence  the  requirement  for  five  years  of 


internal  operational  risk  loss  data. 
However,  as  footnote  5  makes  clear,  five 
years  of  data  is  not  always  required  for 
the  analytical  framework.  For  example, 
if  a  bank  exited  a  business  line,  the 
institution  would  not  be  expected  to 
make  use  of  that  business  unit's  loss 
experience  unless  it  had  relevance  for 
other  activities  of  the  institution. 
Another  example  would  be  where  a 
bank  has  made  a  recent  acquisition 
where  the  acquired  firm  does  not  have 
internal  loss  event  data.  In  these  cases, 
the  Agencies  expect  the  institution  to 
make  use  of  the  loss  data  available  at  the 
acquired  institution  and  any  internal 
loss  data  from  operations  similar  to  that 
of  the  acquired  firm,  but  the  institution 
will  likely  have  to  place  more  weight 
relevant  external  loss  event  data,  results 
from  scenario  analysis,  and  factors 
reflecting  assessments  of  the  business 
envirorunent  and  internal  controls. 
Whatever  analytical  approach  an 
institution  chooses,  it  must  document 
and  provide  the  rationale  for  all 
assumptions  embedded  in  its  chosen 
analytical  framework,  including  the 
choice  of  inputs,  distributional 
assumptions,  and  the  weighting  of 
qualitative  and  quantitative  elements. 
Management  must  also  document  and 
justify  any  subsequent  changes  to  these 
assumptions.  This  documentation 
should: 

•  Clearly  identify  how  the  different 
inputs  are  combined  and  weighted  to 
arrive  at  the  overall  operational  risk 
exposure  so  that  the  analytical 
framework  is  transparent.  The 
documentation  should  demonstrate  that 
the  analytical  framework  is 
comprehensive  and  internally 
consistent.  Comprehensiveness  means 
that  all  required  inputs  are  incorporated 
and  appropriately  weighted.  At  the 
same  time,  there  should  not  be  overlaps 
or  double  counting. 

•  Clearly  identify  the  quantitative 
assumptions  embedded  in  the 
methodology  and  provide  explanation 
for  the  choice  of  these  assumptions. 
Examples  of  quantitative  assumptions 
include  distributional  assumptions 
about  frequency  and  severity,  the 
methodology  for  combining  frequency 
and  severity  to  arrive  at  the  overall  loss 
distribution,  and  dependence 
assumptions  between  operational  losses 
across  and  within  business  lines. 

•  Clearly  identify  the  qualitative 
assumptions  embedded  in  the 
methodology  and  provide  explanations 
for  the  choice  of  these  assumptions. 
Examples  of  qualitative  assumptions 
include  the  use  of  business  envirormienf 
and  control  factors  as  well  as  scenario 
analysis  in  the  approach. 


•  Where  feasible,  provide  results 
based  purely  on  quantitative  methods 
separately  from  results  that  incorporate 
qualitative  factors.  This  will  provide  a 
transparent  means  of  determining  the 
relative  importance  of  quantitative 
versus  qualitative  inputs. 

•  Where  feasible,  provide  results 
based  on  alternative  quantitative  and 
qualitative  assumptions  to  gauge  the 
overall  model's  sensitivity  to  these 
assumptions. 

•  Provide  a  comparison  of  the 
operational  risk  exposure  estimate 
generated  by  the  analytical  framework 
with  actual  loss  experience  over  time,  to 
assess  the  reasonable  of  the  framework's 
outputs. 

•  Clearly  identify  all  changes  to 
assumptions,  and  provide  explanations 
for  such  changes. 

•  Clearly  identify  the  results  of  an 
independent  verification  of  the 
analytical  framework. 

The  regulatory  capital  charge  for 
operational  risk  will  include  both 
expected  losses  (EL)  and  unexpected 
losses  (UL).  The  Agencies  have 
considered  two  approaches  that  might 
allow  for  some  recognition  of  EL;  these 
approaches  are  reserving  and  budgeting. 
However,  both  approaches  raise 
questions  about  their  ability  to  act  as  an 
EL  offset  for  regulatory  capital  purposes. 
The  current  U.S.  GAAP  treatment  for 
reserves  (or  liabilities)  is  based  on  an 
incurred-loss  (liability)  model.  Given 
that  EL  is  looking  beyond  current  losses 
to  losses  that  will  be  incurred  in  the 
future,  establishing  a  reserve  for 
operational  risk  EL  is  not  likely  to  meet 
U.S.  accounting  standards.  While 
reserves  are  specific  allocations  for 
incurred  losses,  budgeting  is  a  process 
of  generally  allocating  future  income  for 
loss  contingencies,  including  losses 
resulting  from  operational  risk. 
Institutions  will  be  required  to 
demonstrate  that  budgeted  funds  are 
sufficiently  capital-like  and  remain 
available  to  cover  EL  over  the  next  year. 
In  addition,  an  institution  will  not  be 
permitted  to  recognize  EL  offsets  on 
budgeted  loss  contingencies  that  fall 
below  the  established  data  thresholds; 
this  is  relevant  as  many  institutions 
currently  budget  for  low  severity,  high 
frequency  events  that  are  more  likely  to 
fall  below  most  institutions'  thresholds. 
An  institution's  analytical  framework 
complements  but  does  not  substitute  for 
prudent  controls.  Rather,  with  improved 
risk  measurement,  institutions  are 
finding  that  they  can  make  better- 
informed  strategic  decisions  regarding 
enhancements  to  controls  and 
processes,  the  desired  scale  and  scope  of 
the  operations,  and  how  insurance  and 


45986 


other  risk  mil  igation  tools  can  be  used 
to  offset  opentional  risk  exposure. 
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more  than  20%  to  reflect  the  impact  of 
risk  mitigants.  Institutions  must 
demonstrate  that  mitigation  products 
are  sufficiently  capital-like  to  warrant 
inclusion  in  the  adjustment  to  the 
operational  risk  exposure. 

There  are  many  mechanisms  to 
manage  operational  risk,  including  risk 
transfer  through  risk  mitigation 
products.  Because  risk  mitigation  can  be 
an  important  element  in  limiting  or 
reducing  operational  risk  exposure  in  an 
institution,  an  adjustment  is  being 
permitted  that  will  directly  impact  the 
amoiuit  of  regulatory  capital  that  is  held 
for  operational  risk.  The  adjustment  is 
limited  to  20%  of  the  overall 
operational  risk  exposure  result 
determined  by  the  institution  using  its 
loss  data,  qualitative  factors,  and 
quantitative  framework. 

Currently,  the  primary  risk  mitigant 
used  for  operational  risk  is  insurance. 
There  has  been  discussion  that  some 
securities  products  may  be  developed  to 
provide  risk  mitigation  benefits; 
however,  to  date,  no  specific  products 
have  emerged  that  have  characteristics 
sufficient  to  be  considered  capital- 
replacement  for  operational  risk.  As  a 
result,  securities  products  and  other 
capital  market  instruments  may  not  be 
factored  in  to  the  regulatory  capital  risk 
mitigation  adjustment  at  this  time. 

For  an  institution  that  wishes  to 
adjust  its  regulatory  capital  requirement 
as  a  result  of  the  risk  mitigating  impact 
of  insurance,  management  must 
demonstrate  that  the  insurance  policy  is 
sufficiently  capital-like  to  provide  the 
cushion  that  is  necessary.  A  product 
that  would  fall  in  this  category  must 
have  the  following  characteristics: 

•  The  policy  is  provided  through  a 
third  party  '  ^  that  has  a  minimum 
claims  paying  ability  rating  of  A;  •'' 

•  The  policy  has  an  initial  term  of 
one  year:  '^ 

•  The  policy  has  no  exclusions  or 
limitations  based  upon  regulatory  action 
or  for  the  receiver  or  liquidator  of  a 
failed  bank; 


"Where  operational  risk  is  transferred  to  a 
captive  or  an  affiliated  insurer  such  that  risk  is 
retained  within  the  group  structure,  recognition  of 
such  risk  transfer  will  only  be  allowed  for 
regulatory  capital  purposes  where  the  risk  has  been 
transferred  to  a  third  party  (e.g..  an  unaffiliated 
reinsurer)  that  meets  the  standards  set  forth  in  this 
section. 

>-*  Rating  agencies  may  use  slightly  different 
rating  scales. For  the  purpose  of  this  super\'isory 
guidance,  the  insurer  must  have  a  rating  that  is  at 
least  the  equivalent  of  A  under  Standard  and  Poor's 
Insurer  Financial  Strength  Ratings  or  an  A2  under 
Moody's  Insurance  Financial  Strength  Ratings. 

'^  Institutions  must  decrease  the  amount  of  the 
adjustment  if  the  remaining  term  is  less  than  one 
vear.  The  institution  must  have  a  clear  policy  in 
place  that  links  the  remaining  term  to  the 
adjustment  factor. 


•  The  policy  has  clear  cancellation 
and  non-renewal  notice  periods;  and 

•  The  policy  Coverage  has  been 
explicitly  mapped  to  actual  operational 
risk  exposure  of  the  institution. 

Insurance  policies  that  meet  these 
standards  may  be  incorporated  into  an 
institution's  adjustment  for  risk 
mitigation.  An  institution  should  be 
conservative  in  its  recognition  of  such 
policies,  for  example,  the  institution 
must  also  demonstrate  that  insurance 
policies  used  as  the  basis  for  the 
adjustment  have  a  history  of  timely 
payouts.  If  claims  have  not  been  paid  on 
a  timely  basis,  the  institution  must 
exclude  that  policy  from  the  operational 
risk  capital  adjustment.  In  addition,  the 
institution  must  be  able  to  show  that  the 
policy  would  actually  be  used  in  the 
event  of  a  loss  situation;  that  is,  the 
deductible  may  not  be  set  so  high  that 
no  loss  would  ever  conceivably  exceed 
the  deductible  threshold. 

The  Agencies  will  not  specify  how 
institutions  should  calculate  the  risk 
mitigation  adjustment.  Nevertheless, 
institutions  are  expected  to  use 
conservative  assumptions  when 
calculating  adjustments.  An  institution 
should  discount  (i.e.,  apply  its  own 
estimates  of  haircuts)  the  impact  of 
insurance  coverage  to  take  into  account 
factors,  which  may  limit  the  likelihood 
or  size  of  claims  payouts.  Among  these 
factors  are  the  remaining  terms  of  a 
policy,  especially  when  it  is  less  than  a 
year,  the  willingness  and  ability  of  the 
insurer  to  pay  on  a  claim  in  a  timely 
manner,  the  legal  risk  that  a  claim  may 
be  disputed,  and  the  possibility  that  a 
policy  can  be  cancelled  before  the 
contractual  expiration. 

X.  Data  Maintenance 

Supervisory  Standards 

S  31.  Institutions  using  the  AMA 
approach  for  regulator^'  capital  purposes 
must  use  advanced  data  management 
practices  to  produce  credible  and 
reliable  operational  risk  estimates. 

Data  maintenance  is  a  critical  factor  in 
an  institution's  operational  risk 
framework.  Institutions  with  advanced 
data  management  practices  should  be 
able  to  track  operational  risk  loss  events 
from  initial  discovery  through  final 
resolution.  These  institutions  should 
also  be  able  to  make  appropriate 
adjustments  to  the  data  and  use  the  data 
to  identify  trends,  track  problem  areas, 
and  identify'  areas  of  future  risk.  Such 
data  should  include  not  only 
operational  risk  loss  event  information, 
but  also  information  on  risk 
assessments,  which  are  factored^nto  the 
operational  risk  exposure  calculation.  In 
general,  institutions  using  the  AMA 


should  have  the  same  data  maintenance 
standards  for  operational  risk  as  those 
set  forth  for  A-IRB  institutions  under 
the  credit  risk  guidance. 

Operational  risk  data  elements 
captured  by  the  institution  must  be  of 
sufficient  depth,  scope,  and  reliability 
to: 

•  Track  and  identify  operational  risk 
loss  events  across  all  business  lines, 
including  when  a  loss  event  impacts 
multiple  business  lines. 

•  Calculate  capital  ratios  based  on 
operational  risk  exposure  results.  The 
institution  must  also  be  able  to  factor  in 
adjustments  related  to  risk  mitigation, 
correlations,  and  risk  assessments. 

•  Produce  internal  and  public  reports 
on  operational  risk  measurement  and 
management  results,  including  trends 
revealed  by  loss  data  and/or  risk 
assessments.  The  institution  must  also 
have  sufficient  data  to  produce 
exception  reports  for  management. 

•  Support  risk  management  activities. 
The  data  warehouse '«  16  must 

contain  the  key  data  elements  needed 
for  operational  risk  measurement, 
management,  and  verification.  The 
precise  data  elements  may  vary  by 
institution  and  also  among  business 
lines  within  an  institution.  An 
important  element  of  ensuring 
consistent  reporting  of  the  data  elements 
is  to  develop  comprehensive  definitions 
for  each  data  element  used  by  the 
institution  for  reporting  operational  risk 
loss  events  or  for  the  risk  assessment 
inputs.  The  data  must  be  stored  in  an 
electronic  format  to  allow  for  timely 
retrieval  for  analysis,  verification  and 
testing  of  the  operational  risk 
framework,  and  required  disclosures. 

Management  will  need  to  identify 
those  responsible  for  maintaining  the 
data  warehouse.  In  particular,  policies 
and  processes  will  need  to  be  developed 
for  delivering,  storing,  retaining,  and 
updating  the  data  warehouse.  Policies 
and  procedures  must  also  cover  the  edit 
checks  for  data  input  functions,  as  well 
as  the  requirements  for  the  testing  and 
verification  function  to  verify  data 
integrity.  Like  other  areas  of  the 
operational  risk  framework,  it  is  critical 
that  management  ensure  accountability 
for  ongoing  data  maintenance,  as  this 
will  impact  operational  risk 
management  and  measurement  efforts. 

XI.  Testing  and  Verification 

Supervisory  Standards 

S  32.  The  institution  must  test  and 
verify  the  accuracy  and  appropriateness 
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"*In  this  document,  the  terms  "database"  and 
"data  warehouse"  are  used  interchangeably  to  refer 
to  a  collection  of  data  arranged  for  easy  retrieval 
using  computer  technology. 


of  the  operational  risk  framework  and 
results. 

S  33.  Testing  and  verification  must  be 
done  independently  of  the  firm-wide 
operational  risk  management  function 
and  the  institution's  lines  of  business. 

The  operational  risk  framework  must 
provide  for  regular  and  independent 
testing  and  verification  of  operational 
risk  management  policies,  processes  and 
measurement  systems,  as  well  as 
operational  risk  data  capture  systems. 
For  most  institutions,  operational  risk 
verification  and  testing  will  primarily  be 
done  by  the  audit  function.  Internal  and 
external  audits  can  provide  an 
independent  assessment  of  the  quality 
and  effectiveness  of  the  control  systems' 
design  and  performance.  However, 
institutions  may  use  other  independent 
internal  units  [e.g.  quality  assurance)  or 
third  parties.  The  testing  and 
verification  function,  whether  internally 
or  externally  performed,  should  be 
staffed  by  qualified  individuals  who  are 
independent  from  the  firm-wide 
operational  risk  management  function 
and  the  institution's  lines  of  business. 

The  verification  of  the  operational 
risk  measurement  system  should 
include  the  testing  of: 

•  Key  operational  risk  processes  and 
systems; 

•  Data  feeds  and  processes  associated 
with  the  operational  risk  measurement 
system; 

•  Adjustments  to  empirical 
operational  risk  capital  estimates, 
including  operational  risk  exposure; 

•  Periodic  certification  of  operational 
risk  models  used  and  their  underlying 
assumptions;  and 

•  Assumptions  underlying 
operational  risk  exposure,  data  decision 
models,  and  operational  risk  capital 
charge. 

The  operational  risk  reporting 
processes  should  be  periodically 
reviewed  for  scope  and  effectiveness. 
The  institution  should  have 
independent  verification  processes  to 
ensure  the  timeliness,  accuracy,  and 
comprehensiveness  of  operational  risk 
reporting  systems,  both  at  the  firm-wide 
and  the  line  of  business  levels. 

Independent  verification  and  testing 
should  be  done  to  ensure  the  integrity 
and  applicability  of  the  operational  risk 
framework,  operational  risk  exposure/ 
loss  data,  and  the  underlying 
assumptions  driving  the  regulatory 
capital  measurement  process. 
Appropriate  reports,  summarizing 
operational  risk  verification  and  testing 
findings  for  both  the  independent  firm- 
wide  risk  management  function  and 
lines  of  business  should  be  provided  to 
appropriate  management  and  the  board 


of  directors  or  a  designated  board 
committee. 

Appendix  A:  Supervisory  Standards  for 
the  AMA 

S  1.    The  institution's  operational  risk 
framework  must  include  an  independent 
firm-wide  operational  risk  management 
function,  line  of  business  management 
oversight,  and  independent  testing  and 
verification  functions. 

S  2.    The  board  of  directors  must  oversee 
the  development  of  the  firm-wide  operational 
risk  framework,  as  well  as  major  changes  to 
the  framework.  Management  roles  and 
accountability  must  be  clearly  established. 

S  ,3.     The  board  of  directors  and 
management  must  ensure  that  appropriate 
resources  are  allocated  to  support  the 
operational  risk  framework. 

S  4.    The  insti4ution  must  have  an 
independent  operational  risk  management 
function  that  is  responsible  for  overseeing  the 
operational  risk  framework  at  the  firm  level 
to  ensure  the  development  and  consistent 
application  of  operational  risk  policies, 
processes,  and  procedures  throughout  the 
institution. 

S  5.     The  firm-wide  operational  risk 
management  function  must  ensure 
appropriate  reporting  of  operational  risk 
exposures  and  loss  data  to  the  board  of 
directors  and  senior  management. 

S  6.     Line  of  business  management  is 
responsible  for  the  day-to-day  management  of 
operational  risk  within  each  business  unit. 
S  7.     Line  of  business  management  must 
ensure  that  internal  controls  and  practices 
within  their  line  of  business  are  consistent 
with  firm-wide  policies  and  procedures  to 
support  the  management  and  measurement  of 
the  institution's  operational  risk. 

S  8.     The  institution  must  have  policies 
and  procedures  that  clearly  describe  the 
major  elements  of  the  operational  risk 
management  framework,  including 
identifying,  measuring,  monitoring,  and 
controlling  operational  risk. 

S  9.    Operational  risk  management  reports 
must  address  both  firm-wide  and  line  of 
business  results.  These  reports  must 
summarize  operational  risk  exposure,  loss 
experience,  relevant  business  environment 
and  internal  control  assessments,  and  must 
be  produced  no  less  often  than  quarterly. 

S  10.    Operational  risk  reports  must  also 
be  provided  periodically  to  senior 
management  and  the  board  of  directors, 
summarizing  relevant  firm-wide  operational 
risk  information. 

S  11.    An  institution's  internal  control 
structure  must  meet  or  exceed  minimum 
regulatory  standards  established  by  the 
Agencies. 

S  12.     The  institution  must  demonstrate 
that  it  has  appropriate  internal  loss  event 
data,  relevant  external  loss  event  data, 
assessments  of  business  environment  arid 
internal  controls  factors,  and  results  from 
scenario  analysis  to  support  its  operational 
risk  Tnanagement  and  measurement 
framework. 

S  13.  The  institution  must  include  the 
regulatory'  definition  of  operational  risk  as 
the  baseline  for  capturing  the  elements  of  the 
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assessments  against  actual  operational  risk 
loss  experience. 

S  24.    Management  must  have  policies 
and  procedures  that  identify  how  scenario 
analysis  will  be  incorporated  into  the 
operational  risk  framework. 

S  25.     The  institution  must  have  a 
comprehensive  operational  risk  analytical 
framework  that  provides  an  estimate  of  the 
institution's  operational  risk  exposure,  which 
is  the  aggregate  operational  loss  that  it  faces 
over  a  one-year  period  at  a  soundness 
standard  consistent  with  a  99.9  per  cent 
confidence  level.  < 

S  26.     Management  must  document  the 
rationale  for  all  assumptions  underpinning 
its  chosen  analytical  framework,  including 
the  choice  of  inputs,  distributional 
assumptions,  and  the  weighting  across 
qualitative  and  quantitative  elements. 
Management  must  also  document  and  justify 
any  subsequent  changes  to  these     • 
assurnptions. 

S  27.     The  institution's  operational  risk 
analytical  framework  must  use  a  combination 
of  internal  operational  loss  event  data, 
relevant  external  operational  loss  event  data, 
business  environment  and  internal  control 
factor  assessments,  and  scenario  analysis. 
The  institution  must  combine  these  elements 
in  a  manner  that  most  effectively  enables  it 
to  quantify  its  operational  risk  exposure.  The 
institution  can  choose  the  analytical 
framework  that  is  most  appropriate  to  its 
business  model. 

S  28.     The  institution's  capital 
requirement  for  operational  risk  will  be  the 
sum  of  expected  and  unexpected  losses 
unless  the  institution  can  demonstrate, 
consistent  with  supervisory  standards,  the 
expected  loss  offset. 

S  29.     Management  must  document  how 
its  chosen  analytical  framework  accounts  for 
dependence  (e.g..  correlations)  among 
operational  losses  across  and  within  business 
lines.  The  institution  must  demonstrate  that 
its  explicit  and  embedded  dependence 


assumptions  are  appropriate,  and  where 
dependence  assumptions  are  uncertain,  the 
institution  must  use  conservative  estimates. 

S  30.     Institutions  may  reduce  their 
operational  risk  exposure  results  by  no  more 
than  20%  to  reflect  the  impact  of  risk 
mitigants.  Institutions  must  demonstrate  that 
mitigation  products  are  sufficiently  capital- 
like to  warrant  inclusion  in  the  adjustment  to 
the  operational  risk  exposure. 

S  31.    Institutions  using  the  AMA 
approach  for  regulatory  capital  purposes 
must  use  advanced  data  management 
practices  to  produce  credible  and  reliable 
operational  risk  estimates. 

S  32.     The  institution  must  test  and  verify 
the  accuracy  and  appropriateness  of  the 
operational  risk  framework  and  results. 

S  33.    Testing  and  verification  must  be 
done  independently  of  the  firm-wide 
operational  risk  management  function  and 
the  institution's  lines  of  business. 

Dated:July  17,  2003. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  21,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  11th  day  of 
July,  2003. 

By  order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Dated:  July  18,  2003. 

By  the  Office  of  Thrift  Supervision. 

James  E.  Giileran, 

Di'recfor. 

|FR  Doc.  03-18976  Filed  8-1-03;  8:45  am] 
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DEPARTMEFfT  OF  AGRICULTURE 
Agricultural  Harketing  Service 

7  CFR  Part  9^3 

[Docket  No.  AO-f  &V-983-2;  FV02-983-01] 

Pistachios  Grown  in  Califomia; 
Recommendad  Decision  and 
Opportunity  To  RIe  Written  Exceptions 
to  Proposed  Marketing  Agreement  and 
Order  No.  983 


agency:  Agri 
USDA. 


ACTION 

to  file  exceptib] 


Cultural  Marleeting  Service, 
Propc  sed  rule  and  opportunity 


ins. 


SUMMARY:  This  recommended  decision 
proposes  the  issuance  of  a  marketing 
agreement  and  order  (order)  for 
pistachios  grdwn  in  Califomia.  The 
proposed  ord(  ir  would  set  standards  for 
the  quality  of  pistachios  produced  and 
handled  in  Califomia  by  establishing  a 
maximum  aflatoxin  tolerance  level, 
maximiun  liniits  for  defects,  a  minimum 
size  requirement,  and  mandatory 
inspection  and  certification.  An  eleven- 
member  committee,  consisting  of  eight 
producers,  two  handlers,  and  one  public 
member,  would  locally  administer  the 
prograig.  The  program  would  be 
financed  by  assessments  on  handlers  of 
pistachios  grojwn  in  the  production  area. 
The  objective  pf  the  program  would  be 
to  enhance  grower  returns  through  the 
delivery  of  higher-quality  pistachios  to 
consumers.  This  rule  also  announces 
the  AghcultuBal  Marketing  Service's 
intention  to  request  approval  by  the 
Office  of  Management  and  Budget  of 
new  information  collection 
requirements  o  implement  this 
program. 

DATES:  Writtei  i  exceptions  must  be  filed 
by  September  3,  2003.  Pursuant  to  the 
Paperwork  Re  iuction  Act,  comments  on 
the  information  collection  burden  must 
be  received  by  October  3,  2003. 
ADDRESS:  Four  copies  of  all  written 
exceptions  should  be  filed  with  the 
Hearing  Clerk^  U.S.  Department  of 
Agriculture,  riom  1081-S,  Washington, 
DC  20250-92(^0,  Facsimile  number  (202) 
720-9776.  Allj  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register.  Comments  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Hearing  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://wwv.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  I^RMATION  CONTACT: 
Melissa  Schmeedick,  Marketing  Order 
Administratio>i  Branch,  Fruit  and 
Vegetable  Programs,  Agricidtural 


Marketing  Service,  USDA,  Post  Office 
Box  1035,  Moab,  UT  84532,  telephone: 
(435)  259-7988,  fax:  (435)  259-^945;  or 
Anne  M.  Dec,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  fax:  (202)  720-8938. 
Small  businesses  may  request 
information  on  this  proceeding  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  fax:  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  June  19,  2002,  and 
published  in  the  June  26,  2002,  issue  of 
the  Federal  Register  (67  FR  43045). 

This  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and  is 
therefore  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  marketing  agreement  and 
order  regulating  the  handling  of 
pistachios  grown  in  Califomia,  and  the 
opportunity  to  file  written  exceptions 
thereto.  Copies  of  this  decision  can  be 
obtained  from  Melissa  Schmaedick, 
whose  address  is  listed  above. 

This  recommended  decision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  hereinafter  referred  to  as  the 
"Act,"  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  part  900). 

The  proposed  marketing  agreement 
and  order  are  based  on  the  record  of  a 
public  hearing  held  July  23-25,  2002,  in 
Fresno,  Califomia.  The  hearing  was  held 
to  receive  evidence  on  the  proposed 
marketing  order  from  producers, 
handlers,  and  other  interested  parties 
located  throughout  the  proposed 
production  area.  Notice  of  this  hearing 
was  published  in  the  Federal  Register 
on  June  26,  2002. 

This  proposal  is  the  result  of  nearly 
three  years  of  efforts  undertaken  by  the 
Proponents  Committee  (proponents),  a 
group  representing  the  majority  of 
producers  and  handlers  of  pistachios  in 
Califomia.  The  Proponents  Conmiittee 
was  established  in  2000  as  a  result  of 
renewed  industry  interest  in  a  Federal 
marketing  order. 


An  earlier  attempt  to  establish  a 
Federal  marketing  order  in  1996  on 
behalf  of  the  pistachio  industry  by  the 
Califomia  Pistachio  Conunission  (CPC 
or  Commission)  and  the  Western 
Pistachio  Association  (Association)  was 
terminated  in  2000  due  to  a  lack  of 
industry  support  for  certain  proposed 
provisions.  The  current  proposal  is 
different  from  that  which  was 
previously  proposed  since  many 
controversial  issues  have  either  been 
removed  or  resolved  through  more 
exacting  specifications  in  the  proposed 
order.  The  Proponents  Committee  is 
independent  of  the  Commission  and  the 
Association. 

Witnesses  at  the  hearing  explained 
that  the  provisions  of  this  proposal  aim 
to  provide  the  California  pistachio 
industry  with  a  tool  to  regulate  the 
quality  of  pistachios  handled  in 
Califomia.  This  would  include 
preventing  pistachios  containing 
aflatoxin  above  the  proposed  permitted 
maximum  tolerance  level  of  15  parts  per 
billion  (ppb)  from  entering  the  market 
place.  The  proposed  order  would  also 
preclude  defective  and  small  pistachios 
from  being  sold.  Under  the  proposed 
order,  testing  and  certification  of 
pistachios  for  quality  (including 
aflatoxin)  would  be  mandatory.  A 
mandatory  regulatory  program  would 
provide  the  industry  with  an  effective 
means  of  ensuring  product  quality, 
thereby  enhancing  customer 
satisfaction. 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed 
September  23,  2002,  as  the  final  date  for 
interested  persons  to  file  proposed 
findings  and  conclusions  or  written 
arguments  and  briefs  based  on  the 
evidence  received  at  the  hearing.  One 
brief  was  filed  on  behalf  of  the 
Proponents  Committee  in  support  of  the 
proposed  program  and  its  provisions. 
The  brief  also  recommended  certain 
changes  in  the  regulatory  text  of  the 
proposed  order  as  a  result  of  the  public 
hearing  held  in  Fresno,  California  fi-om 
July  25  through  July  27,  2002.  These 
changes  are  discussed  as  appropriate 
later  in  this  document. 

Material  Issues 

The  material  issues  presented  on  the 
record  of  hearing  are  as  follows: 

1.  Whether  the  handling  of  pistachios 
produced  in  the  production  area  is  in 
the  current  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce; 

2.  Whether  the  economic  and 
marketing  conditions  are  such  that  they 
justify  a  need  for  a  Federal  marketing 
agreement  and  order  which  would  tend 
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to  effectuate  the  declared  policy  of  the 
Act; 

3.  What  the  definition  of  the 
production  area  and  the  commodity  to 
be  covered  by  the  order  should  be; 

4.  What  the  identity  of  the  persons 
and  the  marketing  transactions  to  be 
regulated  should  be; 

5.  What  the  specific  terms  and 
provisions  of  the  order  should  be, 
including: 

(a)  The  definitions  of  terms  used 
therein  which  are  necessary  and 
incidental  to  attain  the  declared 
objectives  and  policy  of  the  Act  and 
order; 

(b)  The  establishment,  composition, 
maintenance,  procedxues,  powers  and 
duties  of  an  administrative  committee 
for  pistachios  that  would  be  the  local 
administrative  agency  for  assisting 
USDA  in  the  administration  of  the 
order; 

(c)  The  authority  to  incur  expenses 
and  the  procediu'e  to  levy  assessments 
on  handlers  to  obtain  revenue  for  paying 
such  expenses; 

(d)  The  establishment  of  mandatory 
inspection  and  certification  for 
aflatoxin,  quality  and  size  requirements 
for  California  pistachios; 

(e)  The  establishment  of  requirements 
for  handler  reporting  and 
recordkeeping; 

(f)  The  requirement  for  compliance 
with  all  provisions  of  the  order  and  with 
any  regulations  issued  under  it; 

(g)  The  requirement  for  periodic 
continuance  referenda; 

(h)  An  exemption  for  handlers  of  non- 
commercial quEuitities  of  pistachios; 

(i)  Coordination  of  administration 
with  the  Califomia  Pistachio 
Commission  program; 

(j)  Additional  terms  and  conditions  as 
set  forth  in  §  983.59  through  §  983.69  of 
the  Notice  of  Hearing  published  in  the 
Federal  Register  of  June  26,  2002, 
which  are  common  to  all  marketing 
agreements  and  orders,  and  other  terms 
and  conditions  published  at  §  983.90 
through  §  983.92  that  are  common  to 
marketing  agreements  only;  and 

6.  Whether  the  proposed  marketing 
order  and  its  provisions,  if  approved  in 
grower  referendum,  should  be 
implemented  in  two  phases. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  the  record  of  the  hearing. 

Material  Issue  Number  1 — Whether  the 
Handling  of  California  Pistachios  is  in 
the  Current  of  Interstate  or  Foreign 
Commerce 

The  record  indicates  that  the  handling 
of  pistachios  grown  in  California  is  in 


the  ciuxent  of  interstate  or  foreign 
commerce  or  directly  biudens,  obstructs 
or  affects  such  commerce. 

Witnesses  testifying  at  the  hearing 
stated  that  over  97  percent  of  the 
pistachios  produced  in  the  United 
States  are  grown  in  Califomia  orchards. 
There  are  minor  amounts  of  commercial 
plantings  in  eastem  Arizona  and  New 
Mexico.  However,  it  is  estimated  that 
these  States  accoiuit  for  only  2  and  less 
than  1  percent  of  national  production, 
respectively. 

The  record  shows  that  domestic 
consumption  of  Califomia  pistachios  is 
well  established,  with  the  U.S.  market 
representing  an  estimated  70  percent  of 
total  production  distributed  in  1999- 
2000.  Pistachios  grown  in  the  proposed 
production  area  are  shipped  throughout 
the  United  States,  and  the  Califomia 
industry,  through  the  Commission, 
conducts  a  national  promotion  program 
for  its  product. 

The  record  also  shows  that  export 
markets  are  increasingly  important  to 
California  producers  and  handlers. 
About  30  percent  of  the  crop  is  sold  in 
foreign  markets  in  more  than  40 
countries.  According  to  the  2000-2001 
CPC  Aimual  Report,  Germany,  Japan, 
Canada  and  Hong  Kong  are  California's 
largest  pistachio  export  destinations. 
Exports  to  Germany  alone  accounted  for 
20  percent  of  total  inshell  pistachio 
exports  in  1999-2000. 

Evidence  presented  at  the  hearing 
confirmed  that  any  handling  of 
California  pistachios  in  market 
chaimels,  including  intrastate 
shipments,  exerts  an  influence  on  all 
other  handling  of  such  pistachios.  Thus, 
it  is  concluded  that  the  handling  of 
pistachios  grown  in  the  proposed 
production  area  is  in  the  current  of 
interstate  and  foreign  commerce  and 
directly  affects  such  conunerce. 

Material  Issue  Number  2 — The  Need  for 
a  Pistachio  Marketing  Order 

The  record  evidence  demonstrates 
that  there  is  a  need  for  a  marketing  order 
for  Califomia  pistachios. 

Farming  pistachios  is  a  costly 
investment  with  a  significant  delay  in 
benefits  and  an  um-eliable  crop  yield. 
Increasing  yields  have  led  to  an 
increasing  overall  value  of  California 
pistachio  production.  However,  to 
remain  economically  viable,  producers 
must  maintain  a  level  of  retiuTi  per 
pound  harvested  that  covers  their  cost 
of  production.  Witnesses  of  the 
proposed  order  assert  that  maintaining  a 
high  level  of  quality  product  in  the 
market  will  lead  to  increasing  consumer 
demand  and  stability  in  producer 
returns. 


Poor  quality  pistachios  impact 
demand,  and  the  potential  growth  of 
demand,  for  pistachios.  Characteristics 
routinely  deemed  as  "poor  quality"  by 
customers  of  the  Califomia  pistachio 
industry  include  small  size,  and 
excessive  internal  and  external 
blemishes.  Market  studies  and 
references  to  customer  comment 
databases  presented  by  witnesses  at  the 
hearing  demonstrate  that  the  presence  of 
poor  quality  pistachios  in  the 
marketplace  significantly  impacts 
demand  in  a  negative  way. 

According  to  record  evidence, 
minimizing  the  level  of  aflatoxin  in 
Califomia  pistachios  is  another 
significant  quality  factor,  since  aflatoxin 
is  a  known  carcinogenic.  Consumer 
concerns  over  aflatoxin  can  impact  their 
perception  of  the  quality  of  pistachios, 
and  therefore  negatively  impact 
demand.  Moreover,  any  market 
disturbances  related  to  aflatoxin  in 
pistachios,  regardless  of  the  origin  of 
those  pistachios,  could  have  a 
detrimental  effect  on  the  Califomia 
pistachio  industry.  A  regulatory 
program  limiting  the  amount  of 
aflatoxin  tolerated  in  pistachios  would 
be  useful  to  bolster  consumer 
confidence  in  the  quality  of  California     -- 
pistachios. 

Pistachio  acreage  has  consistently 
increased  in  California,  from  just  over 
20,000  bearing  acres  in  1979  to  78,000 
bearing  acres  in  2001.  The  number  of 
non-bearing  acres  [i.e.,  acres  less  than  7 
years  old,  not  yet  in  full  production)  has 
also  shown  consistent  growth, 
increasing  from  17,062  acres  in  1997  to 
23,500  acres  in  2001.  Yield  per  acre  has 
also  been  steadily  rising.  Over  the  1976- 
1980  period,  average  yield  per  bearing 
acre  measured  1,097  pounds;  by  1996- 
2000,  this  average  increased  to  2,418 
pounds. 

Higher  yields  and  increasing  acreage 
have  resulted  in  increasing  production. 
According  to  information  submitted  by 
the  California  Pistachio  Commission, 
production  in  2000  totaled  242  million 
pounds,  a  64  percent  increase  over  1995 
production,  which  totaled  148  million 
pounds.  Moreover,  witnesses  at  the 
hearing  indicated  that  maturing  acreage, 
absent  any  additional  new  plantings, 
will  likely  result  in  a  60  percent 
increase  in  Califomia  pistachio 
production  over  the  coming  years. 

Several  witnesses  at  the  hearing 
testified  that,  in  light  of  increasing 
production,  future  stability  of  market 
returns  is  reliant  on  continually 
increasing  consumer  demand  for 
pistachios.  These  witnesses  stated  that 
strong  consumer  demand,  which  is 
ultimately  related  to  consumer 
perceptions  of  product  quality,  is 
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essential  to  thi  continued  economic 
well-being  of  t  le  California  pistachio 
industry.  Moreover,  witnesses  discussed 
the  importanci ;  of  implementing  a 
marketing  ordi  >r  program  that  would 
provide  a  regulatory  structure  to 
monitor  and  epsure  that  minimum 
quality  standards  are  not  compromised 
as  production  if  California  pistachios 
increases.  One  of  the  most  important 
quality  characteristics  cited  by 
witnesses  is  the  regulation  of  ciflatoxins 
as  these  carcinogenic  molds  can  be 
found  in  improperly  handled  pistachios. 

The  proposejd  order  would  set  quality 
standards  for  riistachios  produced  and 
handled  in  Califomia  by  establishing  a 
maximum  aflaioxin  tolerance  level, 
maximum  limits  for  defects,  a  minimum 
size  requirement,  and  mandatory 
inspection  and  certification.  Witnesses 
of  the  proposed  marketing  order  argued 
that  this  regulatory  program  would 
bolster  consunier  demand  for  pistachios. 

The  relationship  among  product 
quality,  consuiier  demand,  and 
producer  returps  in  the  pistachio 
industry  was  clsmonstrated  at  the 
hearing.  Pistachio  production  is  not 
only  cosUy  in  terms  of  initial 
investment  and  cultural  costs,  but  it  is 
highly  unpredictable  in  terms  of  returns. 
Between  the  imtial  processes  of 
cleaning,  hulling,  sorting  and  drying,  a    • 
significant  porjion  of  the  initial  volume 
harvested  is  reduced.  This  volume  is 
further  reduce(  i  as  the  handling  process 
reaches  its  fina  I  stages  of  further  sorting 
for  quality  and  final  preparation  for 
market.  As  sue  i,  witnesses  explained 
that  ultimate  p  stachio  sales  are  based 
on  approximate  jly  30  percent  of  the 
volume  initiall  ^  harvested  from  the 
field.  Because  of  this,  witnesses  stated 
that  the  proces !  of  extracting  the  highest 
quality  portion  of  the  harvest,  and 
ensiuing  consi|mer  satisfaction  with 
that  product,  i^  crucial  to  determining 
the  value  of  th«  crop. 

Pistachio  pre  duction  is  similar  to 
other  nut  crops  in  that  yield  and  total 
production  are  impacted  by  the 
alternate  bearii  g  nature  of  pistachio 
trees  (meaning  cyclical  high  and  low 
production  years).  In  addition,  producer 
returns  and  toti  J  crop  value  are 
dependent  on  t  le  overall  quality  of  the 
crop.  One  example  is  the  percentage  of 
harvest  that  is  dither  "open  shell"  or 
"closed  shell."  Each  harvest  yields  a 
certain  percent  ige  of  nuts  that  have  not 
naturally  open(  id  prior  to  harvest.  These 
nuts  are  classif  ed  as  "closed  shell," 
"shelling  stock  '  or  "non-splits,"  and 
have  a  lower  market  value  than  those 
nuts  that  are  naturally  split,  or  "open 
shell."  As  the  j  ercentage  of  open-shells 
varies,  the  total  value  of  production  can 


change  significantly  from  one  year  to 
the  next. 

Total  value  and  value  per  acre  are 
generally  higher  in  high  yielding  years. 
An  economic  analysis.of  the  Califomia 
pistachio  industry  presented  at  the    . 
hearing  by  Dr.  Dan  Sumner  of  the 
University  of  Califomia,  Davis,  indicates 
that  trends  for  total  crop  value  and 
value  per  bearing  acre  have  been 
increasing  over  die  past  20  years.  In 
1980,  the  total  value  of  the  pistachio 
crop  in  Califomia  was  $55.8  million.  By 
2000,  total  crop  value  had  increased 
more  than  four-fold,  reaching  $236.72 
million.  These  gains  are  attributed  to 
increases  in  both  total  pistachio 
producing  acreage  and  yield  per  acre. 
Average  value  per  bearing  acre 
increased  from  $1,642  per  acre  in  1980- 
1984  to  $2,658  per  acre  in  1996-2000. 

Conversely,  grower  return  per  pound 
is  generally  higher  in  low  yielding 
years.  According  to  CPC  historical  price 
data,  price  per  pound  has  gradually 
decreased  over  the  past  20  years, 
ranging  from  a  high  of  $2.05  per  pound 
in  1980  to  a  low  of  $0.98  per  pound  in 
2000.  Thus,  in  terms  of  current  producer 
ability  to  reconcile  production  costs 
with  receipts,  yield  per  acre  must  be 
sufficiently  high  to  compensate  for  low 
returns  in  price  per  pound.  According  to 
the  record,  the  proposed  order  would 
assist  in  stabilizing,  if  not  increasing, 
producer  returns  for  pistachios.  The 
quality  requirements  proposed  herein 
would  not  only  assist  in  fortifying 
consumer  demand  by  ensiu^ing 
consumer  satisfaction  with  product 
quality,  but  mandatory  quality 
standards  would  also  boost  domestic 
prices  by  culling  poor  product,  which 
tends  to  have  price-depressing  effects, 
from  the  market. 

The  record  evidence  is  that  total  costs 
of  production  can  be  divided  into  three 
categories:  the  costs  of  orchard 
establishment,  cultural  costs  and 
administrative  costs.  Establishment 
costs,  or  the  overall  cost^pVievelop  an 
acre  of  pistachios  until  revenues  exceed 
growing  expenses,  are  estimated  at 
between  $10,000  and  $15,000,  with  an 
average  tree  maturation  period  of  7 
years.  In  order  to  recover  these 
investment  costs,  the  hearing  record 
indicates  that  producers  generally  target 
an  11  per  cent  return  on  investment, 
estimated  at  between  $1,100  and  $1,650 
per  acre.  Annual  per  acre  cultural  costs 
average  between  $1,100  and  $1,600, 
once  the  trees  are  productive. 
Administrative  costs  include  the  cost  of 
farm  management  and  crop  financing, 
and  range  from  $150  to  $200  per  acre. 

Given  the  cost  estimates  above,  a 
producer  would  need  to  harvest  an 
average  of  2,000  pounds  per  acre  to 


cover  total  production  costs.  This 
calculation  assimies  an  average  field 
price  of  $1.25  per  pound,  which  is 
based  on  24  years  of  CPC  crop  value 
statistics.  For  example,  minimum         j 
estimated  cultural  costs  plus 
administrative  costs  and  an  1 1  percent 
return  on  investment  results  in  a 
minimum  total  production  cost  of 
$2,350  per  acre  per  year.  Total 
production  costs  less  the  targeted  1 1 
percent  return  on  investment  equals 
$1,250  per  acre,  or  an  average  harvest  of 
1 ,000  pounds  per  acre  to  cover 
production  costs  without  a  return  on 
investment. 

While  die  CPC  2002  Annual  Report 
indicates  a  State  average  of  $2,619  per 
acre  in  gross  receipts  over  the  last  four 
years,  1998-2001  CPC  yield  per  acre 
information  reveals  that  only  6  out  of  26 
Califomia  counties  with  pistachio 
production  yield  on  average  more  than 
2,000  pounds  per  acre.  These  counties 
include  Colusa,  Sutter,  Madera,  Fresno, 
Kings  and  Kern,  and  together  represent 
over  88  percent  of  total  Califomia 
pistachio  production  between  the  years 
1998  to  2001.  Glenn,  Butte,  Placer,  Yolo, 
Contra  Costa,  San  Joaquin,  Calaveras, 
Stanislaus,  Merced,  Tulare  and  Santa 
Barbara  coimties  yield  on  average 
between  1,000  to  2,000  pounds  per  acre 
and  represent  roughly  12  percent  of 
total  State  production.  Shasta,  Tehama, 
Yuba,  Solano,  Sacramento,  San  Luis 
Obispo,  Los  Angeles,  San  Bernardino 
and  Riverside  counties  yield  on  average 
less  than  1,000  pounds  per  acre  and 
represent  less  than  one  percent  of 
California  pistachio  production. 

Given  the  assumptions  made  above, 
approximately  88  percent  of  the 
industry  is  covering  total  costs  of 
production.  Conversely,  roughly  12 
percent  of  the  industry  is  currently 
covering  cultural  costs  but  not 
generating  a  return  on  their  investment. 

In  1996,  high  levels  of  aflatoxin  were 
detected  in  foreign  pistachios  imported 
into  the  European  Union  (EU).  Publicity 
about  the  presence  of  aflatoxin  at  high 
levels  first  led  to  a  total  ban  on  imports 
and  has  since  reduced  the  number  of 
pistachios  imported  from  all  sources 
into  the  EU  by  45  percent.  In  Germany 
the  drop  was  60  percent,  and  by  2000 
imports  were  still  only  53  percent  of 
1997  levels. 

Witnesses  testifying  at  the  hearing 
used  this  case  of  pistachios 
contaminated  with  aflatoxin,  and  the 
subsequent  damage  to  consumer 
confidence  and  demand  for  pistachios 
in  the  EU,  to  demonstrate  the  industry's 
need  to  safeguard  against  similar 
findings  in  Califomia  pistachios. 
According  to  those  who  testified, 
mandatory  inspection  and  certification 
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against  high  levels  of  aflatoxin  would  be 
the  most  effective  means  of  preventing 
such  an  event  with  pistachios  handled 
in  Califomia. 

Similarly,  witnesses  stressed  the  need 
to  have  a  mandatory  regulatory'  system 
in  place  in  the  event  that  aflatoxin  were 
found  in  non-California  pistachios,  but 
were  to  universally  impact  the  demand 
of  all  pistachios,  regardless  of  origin.  If 
such  an  event  were  to  occur,  witnesses 
of  the  order  stressed  the  usefulness  of 
having  a  federally  regulated  program  for 
aflatoxin  in  order  to  maintain  consumer 
confidence  with  regard  to  Califomia 
pistachios. 

Evidence  presented  at  the  hearing 
supports  a  Federal  marketing  order  for 
pistachios  grown  in  Califomia.  In  view 
of  the  foregoing,  and  based  on  the 
record  of  the  proceeding,  it  is  concluded 
that  current  economic  and  marketing 
conditions  justify  a  need  for  a  marketing 
order  for  Califomia  pistachios.  The 
order  would  meet  many  needs  of  the 
industry  and  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Material  Issue  Number  3 — Definition  of 
Pistachio  and  Production  Area 

Definitions  of  the  terms  "pistachio" 
and  "production  area"  should  be 
included  in  the  order  to  delineate  the 
commodity  emd  the  area  that  would  be 
regulated  under  the  provisions  of  the 
proposed  program. 

"Pistachio"  should  be  defined  to 
mean  the  nut  or  nuts  of  the  pistachio 
tree,  genus  Pistacia  Vera.  The  term 
"pistachio"  would  cover  all  fmits  of  the 
Pistcaia  Vera  grown  in  the  production 
area,  whether  inshell  or  shelled. 
Pistachios  grown  outside  the  production 
area  would  not  be  covered  by  the 
proposed  order. 

Record  evidence  explains  that  the 
pistachio  nut  is  the  seed  of  a  semidry 
drupaceous  fruit,  or  stone  fruit,  much 
like  peaches  and  mangos.  However, 
while  peach  flesh  is  eaten  and  the  seed 
discarded,  the  opposite  is  true  of  the 
pistachio;  the  flesh  or  "hull"  is 
discarded  and  the  seed,  once  it  has  been 
freed  from  protection  of  the  thin,  bony 
shell,  is  eaten. 

Pistachio  development  starts  with  a 
seedling  being  grown  in  a  pot  in  a 
nursery  for  nearly  two  years.  The 
seedlings  are  then  transplanted  into  the 
field  at  a  rate  of  130  to  160  seedlings  per 
acre,  usually  in  January  or  February 
when  the  seedlings  are  dormant. 
Toward  the  end  of  the  first  growing 
season  these  seedlings  are  then  grafted 
or  budded  in  the  field  to  Pistacia  Vera, 
both  male  and  female.  The  pistachio 
tree  is  dioecious,  meaning  there  are  both 
"male"  and  "female"  trees,  and  is 
pollinated  by  the  wind.  The  typical 


Califomia  pistachio  orchard  requires 
one  male  tree  for  every  8-24  females. 

Pistachio  trees  typically  require  six 
years  of  matiuation  after  budding  to 
produce  a  commercial  crop.  During  the 
matiKation  period,  young  trees  require 
considerable  care,  including  yearly 
pruning,  irrigation,  fertilizer  application 
and  pest  control,  thus  contributing  to 
the  considerable  investment  costs  of 
establishing  a  pistachio  orchard.  Harvest 
of  a  tree's  first  commercial-sized  crop 
typically  occurs  in  the  tree's  seventh 
year.  The  crop  and  tree  continue  to  grow 
in  size  for  another  seven  to  eight  years 
until  the  tree  is  considered  fully  mattue 
and  has  reached  a  height  of 
approximately  25  to  30  feet. 

Pistachio  trees  require  a  significant 
dormant  period,  currently  estimated  to 
be  800  hours  below  45°F,  followed  by 
long,  hot,  dry  siunmers.  The  trees  are 
pruned  during  dormancy,  and  once  they 
bloom,  in  late  March  or  early  April,  they 
need  to  be  irrigated,  fertilized  and 
treated  for  various  pests  during  the  rest 
of  the  year.  The  major  input  is  usually 
water,  as  each  acre  requires 
appioximately  36"  of  water  to  be 
applied  during  the  growing  season  if  the 
trees  are  to  produce  a  full  crop. 

Currently  there  is  no  consensus  as  to 
the  useful  commercial  life  of  a  tree. 
Pistachio  trees  in  the  Middle  East  have 
lived  for  thousands  of  years.  Trees 
appear  to  be  long  lived  in  Califomia, 
although  producers  must  replace  2  to  3 
percent  of  their  trees  that  die  from 
disease  or  other  causes  every  year.  The 
overall  cost  to  develop  an  acre  of 
pistachios  until  revenues  exceed 
growing  expenses  is  between  $10,000 
and  $15,000  per  acre,  and  does  not 
differ  significantly  due  to  the  size  of  the 
planting. 

The  term  "production  area"  should  be 
defined  to  mean  the  State  of  Califomia. 
The  record  shows  that  the  production 
area  defined  in  the  proposed  order  is  the 
major  pistachio  producing  area  in  the 
United  States. 

Witnesses  testifying  at  the  hearing 
stated  that  over  97  percent  of  the 
pistachios  produced  in  the  United 
States  are  grown  in  Califomia  orchards. 
Production  is  concentrated  in  six 
coimties  in  the  San  Joaquin  Valley,  in 
the  central  part  of  the  State.  However, 
commercial  production  is  reported  in  an 
additional  20  counties  throughout 
Califomia.  While  there  are  some 
counties  in  the  State  in  which  no 
pistachios  are  currently  produced, 
witnesses  testified  that  the  production 
area  shoidd  be  defined  to  allow  for 
coverage  of  any  new  pistachio 
development  outside  current  plantings 
within  Califomia. 


Witnesses  also  proposed  coverage  of 
the  entire  State  because  the  industry 
(through  the  Califomia  Pistachio 
Commission)  finances  national  and 
international  promotion  programs  to 
expand  demand  for  Califomia 
pistachios.  Thus,  buyers  of  Califomia 
pistachios  consider  the  entire  State  to  be 
the  pistachio  producing  area. 

While  the  proposed  Federal  order  and 
the  State  commissicoi  would  operate 
independently  of  each  other,  witnesses 
testified  that  the  quality  assurance 
standards  implemented  imder  the 
proposed  order'would  complement  the 
promotion  activities  undertaken  by  the 
Commission.  Thus,  they  believed  that 
having  the  two  programs  would  benefit 
the  Califomia  pistachio  industry. 

Record  evidence  indicates  that  there 
are  minor  amounts  of  commercial 
plantings  in  eastern  Arizona  and  New 
Mexico.  However,  it  is  estimated  that 
these  states  produce  only  2  and  less 
than  one  percent  of  national  production, 
respectively. 

Witnesses  explained  that  Arizona  and 
New  Mexico  had  been  considered  as 
part  of  the  production  area  during  the 
initial  stages  of  drafting  the  proposed 
order.  According  to  record  testimony, 
although  there  is  some  interest  in  the 
proposed  marketing  order  among 
Arizona  and  New  Mexico  pistachio 
producers,  support  in  those  States  is  not 
strong  enough  to  warrant  including 
them  in  the  proposed  production  area. 

Record  evidence  also  indicates  that 
pistachios  produced  in  Arizona  and 
New  Mexico  arie  mainly  consumed 
within  the  respective  State  boundaries 
and  have  a  relatively  limited  presence 
in  national  and  intemational  markets. 
Moreover,  acreage  in  both  States  is 
neither  increasing,  nor  is  it  expected  to 
increase  in  the  future,  as  climate  factors 
limit  the  growth  potential  of  existing 
pistachio  orchards.  Pistachio  production 
from  these  States  is  not  considered  to 
represent  a  significant  portion  of  total 
domestic  production.  It  is  also  urdikely 
that  Arizona  and  New  Mexico 
pistachios  will  hold  a  significant 
presence  in  domestic  and  intemational 
markets  in  the  future. 

Lastly,  information  presented  at  the 
hearing  indicates  that  Califomia 
nurserymen  have  sold  a  limited  amoimt 
of  pistachio  trees  into  other  western 
states,  such  as  Nevada,  Utah  and  Texas, 
but  there  is  no  known  significant 
commercial  production  in  these  States. 
Production  from  these  States  is  not 
believed  to  enter  into  the  current  of 
interstate  commerce. 

The  Act  requires  that  marketing 
orders  be  limited  in  thefr  application  to 
the  smallest  regional  production  area 
found  practicable.  For  the  reasons  given 
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declared  policy  of  the 
,  the  production  area 
as  hereinafter  set 


Material  Issui ! 
Handler  and 


Number  4 — Definition  of 
landle 


The  term  "liandler"  should  be  defined 
to  identify  the  persons  who  would  be 
subject  to  regi  ilation  under  the  order. 
Such  term  she  uld  apply  to  any  person 
who  handles  j  )istachios  within  the 
production  ar  !a,  or  places  pistachios  in 
the  current  of  commerce  within  the 
production  ar  sa,  or  in  the  current  of 
commerce  bet  ween  the  production  area 
and  any  point  outside  thereof.  A 
handler  could  be  an  individual,  a  joint 
venture,  partnership,  corporation,  or 
other  business  entity. 

The  definiti  m  of  "handler"  identifies 
persons  who  \  rauld  be  responsible  for 
meeting  the  requirements  of  the  order, 
including  pay  ng  assessments, 
complying  wi  h  testing  and  certification 
provisions  of  i  he  order,  and  submitting 
reports  and  ot  ler  information  required 
for  the  administration  of  the  proposed 
program.  The  erm  is  also  used  to 
identify  those  persons  who  are  eligible 
to  vote  for.  and  serve  as,  handler 
members  and  alternate  members  on  the 
committee. 

The  term  "h  andle"  should  be  defined 
in  the  order  to  establish  the  specific 
functions  that  would  place  pistachios  in 
the  current  of  commerce  within  the 
production  ar«  a.  or  between  the 
production  ar«  a  and  any  point  outside 
thereof,  and  to  provide  a  basis  for 
determining  vrmich  functions  are  subject 
to  regulation  u  nder  the  authority  of  the 
proposed  marl  ;eting  order. 

"Handle"  sHoula  be  defined  to  mean 
engaging  in:  (aft  Receiving  pistachios,  (b) 
hulling  and  drking  pistachios,  (c) 
further  preparing  pistachios  by  sorting, 
sizing,  shellin  ;,  roasting,  cleaning, 
salting,  and/oi  packaging  for  marketing 
in  or  transport  ing  to  any  and  all  markets 
in  interstate  oi  foreign  commerce,  and 
(d)  placing  pis  achios  into  the  current  of 
commerce  beti  veen  the  production  area 
and  any  point  autside  that  area. 

The  record  evidence  is  that  the 
handling  of  piiitachios  is  a  multi-step 
process.  Witnesses  described  the  harvest 
and  initial  pro  messing  (hulling  and 
drying)  of  pisti  ichios  as  an  intense 
period  of  activity,  typically  beginning  in 
early  Septembjr,  when  the  pistachio 
nuts  are  matur  s,  and  lasting  for  a  period 
of  20  to  30  days. 

The  trees  an  deemed  ready  for 
harvest  when  1  iie  "hull"  slips  on  the 


shell  ^iidien  pressure  is  applied.  By  this 
time,  appToxMately  75  percent  of  the 
nuts  have  nafuhdly  "split,"  meaning 
that  the  shell  has  liaturally  opened  to 
give  its  characterisnic  "open  mouth" 
appearance.  This  splitting  of  the  shell 
typically  will  not  bp  apparent,  as  the 
hull  or  outer  layer  remains  intact, 
protecting  the  keptel  bom  fungal 
infection  and  insect  infestation.  The 
hulls  of  some  pistachios,  however,  may 
split,  thereby  revealing  the  tender 
pistachio  nut  inside.  These  pistachios, 
referred  to  as  "early  splits,"  are  more 
prone  to  mold  or  insect  infestation. 

The  balance  of  the  pistachio  harvest 
has  not  naturally  opened.  These  are 
referred  to  as  "closed  shell"  or  "non- 
split"  pistachios. 

According  to  record  testimony, 
pistachios  must  be  rapidly  harvested 
when  mature  in  order  to  prevent  insect 
infestation  and  staining  of  the  shell,  and 
to  avoid  difficulty  of  handling  an 
overripe  product.  During  the  harvest 
process,  each  tree  is  mechanically 
shaken  to  cause  the  pistachio  nuts  to  fall 
into  a  catching  frame.  This  method  of 
harvesting  allows  the  California 
pistachio  industry  to  harvest  pistachios 
without  the  nuts  having  to  touch  the 
ground,  thereby  avoiding  possible 
contamination  from  soil-borne  molds  or 
insects.  The  nuts  are  then  dumped  from 
the  catching  ft-ames  into  bins  or  trucks 
and  readied  for  transport  to  the  handler. 

The  nuts,  which  contain  a  significant 
amount  of  moisture  when  harvested, 
must  arrive  at  the  handling  facility  as 
soon  as  possible  after  harvest.  If  the  nuts 
are  not  hulled  within  24  hours  of  their 
removal  from  the  tree,  staining  of  the 
outer  shell  occurs,  and  this  is 
considered  detrimental  in  the 
marketplace.  Due  to  the  short  harvest 
period  and  the  significant  investment  in 
equipment  at  the  handling  facility, 
witnesses  explained  that  pistachio 
harvest  will  typically  take  place  24 
hours  a  day  7  days  a  week  until  harvest 
is  complete. 

At  the  handling  facility,  the  nuts  are 
weighed  and  emptied  from  the  trailers. 
As  the  emptying  of  bins  or  trucks  takes 
place,  usually  through  bottom  dump 
trailers  into  a  pit,  the  nuts  are  sampled. 
This  sampling  of  wet  product  is  used  to 
determine  the  quality  and  payable 
weight  of  the  nuts  being  delivered. 

Once  the  nuts  have  been  sampled  and 
the  trash  [i.e.,  leaves,  twigs,  etc.)  has 
been  removed,  the  hull  or  the  outer 
layer  covering  the  shell  is  removed  by 
equipment  that  resembles  large  potato 
peelers.  Once  hulled,  the  pistachios  are 
then  moved  through  various  dewatering 
devices  prior  to  entering  a  dryer.  Some 
handlers  do  some  initial  quality  sorting 
between  hulling  and  drying,  but  this  is 


not  universal.  The  nuts  are  then  dried 
in  high-powered  dryers  to  about  14 
percent  moisture.  After  drying,  they  are 
placed  in  storage  in  containers  that  vary 
from  500-pound  bins  to  1 ,000.000- 
pound  silos.  During  the  initial  phase  of 
storage,  the  nuts  continue  to  be  dried  by 
air  circulation,  to  get  them  down  to  a 
safe,  long-term  storage  moisture  content 
of  around  6  percent.  At  this  stage,  the 
nuts  are  stable  and  can  remain  in 
storage  for  up  to  two  years. 

The  sample  taken  at  delivery  is 
processed  like  the  rest  of  the  nuts,  i.e., 
the  trash  is  removed  and  the  nuts  in  the 
sample  are  hulled  and  then  dried  before 
sorting.  An  assessment  of  the  quality  of 
the  sample  is  then  made.  The 
assessment  may  include  such  things  as 
a  determination  of  the  percentage  of 
naturally  split  nuts,  the  color  of  the 
shells,  and  the  amount  of  insect 
infestation  (if  any).  This  delivery  sample 
may  be  used  to  determine  payment  to 
the  producer,  and  to  give  the  handler 
some  idea  of  the  characteristics  of  the 
crop  he  or  she  has  to  process. 

The  record  shows  that  producers 
often  commit  their  nuts  to  more  than 
one  handler.  The  normal  practice  in  the 
industry  is  to  have  contracts  between 
producers  and  handlers,  many  of  them 
multi-year  and  often  with  premiums  for 
quality.  Many  of  the  contracts  also  have 
minimum  prices.  Apart  from  this 
minimum  price,  the  producer  often  does 
not  know  what  final  price  he/she  will 
receive  for  the  pistachios.  The  handler 
makes  interim  payments  throughout  the 
year  culminating  in  a  final  payment, 
usually  in  August  following  the 
previous  September's  harvest.  The 
amoimt  paid  by  the  handler  will  depend 
in  large  part  on  the  price  that  he  or  she 
obtained  for  the  processed  crop,  and  the 
costs  of  handling  the  pistachios. 

When  the  nuts  are  removed  from 
storage,  the  nuts  are  sorted,  sized, 
graded  and  mechanically  separated  into 
open  and  closed  shell  product.  These 
activities  can  take  place  in  different 
sequences  and  the  process  varies  among 
handling  facilities.  As  part  of  this 
process,  a  considerable  amount  of  trash, 
bad  nuts,  loose  shells,  etc.,  are  removed 
from  the  product  stream.  At  this  stage, 
the  nuts  may  be  ready  for  market. 
However,  some  California  pistachios  are 
then  roasted  and  salted  by  the  handler 
prior  to  being  placed  in  consumer  or 
industrial  size  packages  to  be  marketed. 

Once  the  nuts  have  been  roasted  and 
salted,  their  shelf  life  is  reduced  as  they 
can  become  rancid  or  stale,  and  they 
need  to  be  stored  at  temperatures 
approximating  35  degrees  Fahrenheit  in 
order  to  remain  completely  stable.  If 
they  are  not  placed  in  cold  storage,  they 
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have  a  shelf  life  of  approximately  nine 
months. 

The  record  shows  that  all  of  these 
activities,  from  initial  receipt  of  the 
pistachios  at  the  handling  facility,  to 
final  packaging  of  the  product,  should 
be  included  in  the  definition  of 
"handle."  These  activities  were 
identified  as  those  necessary  to  prepare 
pistachios  for  entering  the  stream  of 
commerce  and,  as  such,  should  be 
included  in  the  definition  of  the  process 
which  makes  a  person  a  "handler,"  and, 
thus,  subject  to  regulation  under  the 
proposed  order. 

In  addition,  the  hearing  record 
indicates  that  placing  California 
pistachios  into  the  current  of  commerce 
from  within  the  production  area  to 
points  outside  thereof  for  the  purpose  of 
hulling  and  drying,  or  further 
processing  would  also  constitute 
handling.  In  such  cases,  the  individual 
responsible  for  placing  California 
pistachios  into  the  current  of  commerce 
would  be  considered  a  handler  and 
would  be  subject  to  the  provisions  of  the 
proposed  order. 

USDA  recommends  adding  a 
paragraph  (d)  to  §983.14  of  the 
proposed  order  as  it  appeared  in  the 
Notice  of  Hearing.  To  clarify  the 
definition  of  "handle,"  the  following 
language  is  proposed  to  be  added: 
"Placing  California  pistachios  into  the 
current  of  commerce  from  within  the 
production  area  to  points  outside 
thereof." 

According  to  the  record,  the  acts  of 
transporting  pistachios  from  a 
producer's  orchard  to  a  processing  plant 
within  the  production  area  and  of 
transporting  pistachios  between 
handlers  within  the  production  area 
should  be  excluded  from  the  definition 
of  "handle." 

The  transportation  of  pistachios  from 
the  orchard  to  the  handling  facility  is 
typically  either  performed  by  the 
producer  him  or  her  self,  or  contracted 
out  to  third  parties.  Given  that  neither 
the  producer  nor  the  contract  hauler 
would  be  engaged  in  the  process  of 
preparing  pistachios  for  meirket  in  this 
capacity,  their  activities  should  be 
excluded  from  those  considered  as  part 
of  "handling. " 

Similarly,  witnesses  stated  that 
pistachios  are  customarily  traded  among 
handlers,  and  that  this  activity  should 
not  be  considered  part  of  the  definition 
of  "handling."  Trade  among  handlers 
predominantly  occurs  as  a  means  for 
individual  handlers  to  buy  or  sell 
surplus  pistachios  and  to  meet  the 
demands  of  their  respective  customers. 
Witnesses  also  explained  that  some 
handlers  are  better  equipped  to  handle 
pistachios  that  present  processing 


problems.  For  example,  pistachios 
requiring  re-working  to  meet  industry 
quality  standards  may  be  transferred 
from  one  handler  to  another  for  more 
efficient  processing. 

The  record  evidence  is  that  most 
producers  do  not  handle  their  own 
pistachios.  However,  a  producer  would 
become  a  handler  if  the  producer 
performs  any  handling  functions.  For 
example,  a  producer  that  hulls  and  dries 
pistachios  before  shipment  for  further 
preparation  for  marketing  would  be 
considered  a  handler.  Once  a  producer 
becomes  a  handler,  he  or  she  would  be 
subject  to  the  proposed  order 
provisions. 

Material  Issue  Number  5(a) — Other 
Definitions 

(a)  Certain  terms  should  be  defined 
for  the  purpose  of  specifically 
designating  their  applicability  and 
limitations  whenever  they  are  used  in 
the  order. 

"Accredited  laboratory"  should  be 
defined  to  mean  a  USDA  laboratory  or 
any  other  laboratory  that  has  been 
approved  or  accredited  by  the  U.S. 
Department  of  Agriculture  for  testing 
afiatoxin  in  pistachios.  Witnesses 
testified  that  the  ailatoxin  testing  and 
certification  provisions  of  the  proposed 
order  are  key  components  of  the  quality 
control  program  deemed  necessary  by 
the  California  pistachio  industry.  In 
order  for  the  testing  and  certification 
process  to  be  credible,  the  order  should 
provide  that  the  laboratories  performing 
these  functions  must  be  accredited  or 
approved  by  USDA. 

"Act"  should  be  defined  as  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
This  is  the  statute  under  which  the 
proposed  regulatory  program  would  be 
operative,  and  this  definition  avoids  the 
need  to  refer  to  the  citation  throughout 
the  order. 

According  to  record  evidence, 
"affiliation"  should  be  defined,  as  it  is 
important  within  the  context  of 
proposed  eligibility  requirements  for 
committee  members  and  their 
alternates.  Witnesses  testified  that 
"affiliation"  should  be  defined  to  mean 
a  person  who  is:  (1)  A  producer  or 
handler  that  directly  or  indirectly, 
through  one  or  more  intermediaries, 
owns  or  controls,  or  is  controlled  by  or 
is  imder  common  control  with  the 
producer  or  handler  specified;  or,  (2)  a 
producer  or  handler  who  directly  or 
indirectly  through  one  or  more 
intermediaries,  is  connected  in  a 
proprietary  capacity  or  shares  the 
ownership  or  control  of  the  specified 
producer  or  handler  with  one  or  more 
other  producers  or  handlers. 


According  to  the  hearing  record,  the 
term  "control"  should  be  further 
defined  to  mean  "the  possession,  direct 
or  indirect,  of  the  power  to  direct  or 
cause  the  direction  of  the  management 
of  policies  of  a  handler  or  a  producer 
whether  through  voting  securities, 
membership  in  a  cooperative,  by 
contract  or  otherwise." 

Witnesses  explained  that  this 
definition  of  "aJFfiliation"  is  proposed  to 
ensure  that  persons  who  are  in  business 
together  as  handlers  or  producers  are 
limited  in  their  representation  on  the 
administrative  committee.  Further 
discussion  of  affiliation  and  its  intended 
use  under  the  provisions  of  the 
proposed  order  appears  under  material 
issue  5(b),  the  establishment  of  an 
agency  to  locally  administer  the  order. 

"Anatoxin"  should  be  defined  as  one 
of  the  several  carcinogenic  mycotoxins 
produced  by  naturally  occurring  molds. 
Afiatoxin  can  be  found,  and  can  spread, 
in  improperly  processed  and  stored 
nuts,  dried  fruits  and  grains.  According 
to  information  presented  at  the  hearing, 
this  group  of  fungal  toxins  is  produced 
by  the  molds  Aspergillus  fla\^s  and 
Aspergillus  parasiticus.  Afiatoxin  is  a 
known  carcinogen  and  potential 
contaminant  for  pistachios. 

Proposed  §  983.38  sets  forth  a 
maximum  afiatoxin  level  of  1 5  parts  per 
billion  (ppb)  for  California  pistachios. 
This  threshold  was  substantiated  by 
testimony  from  experts  in  the  field  of 
afiatoxin  and  food  contaminants,  and  is 
further  discussed  under  material  issue 
5(d). 

"Afiatoxin  inspection  certificate" 
should  be  defined  to  mean  a  certificate 
issued  by  a  laboratory  that  is  accredited 
or  approved  by  USDA  to  indicate  that  a 
lot  of  pistachios  was  tested  for  and  met 
the  afiatoxin  quality  requirements 
proposed  in  this  order.  In  particular,  an 
"afiatoxin  inspection  certificate"  would 
indicate  that  the  pistachios  have  been 
tested  for  afiatoxin  and  the  afiatoxin  in 
the  nuts,  if  any,  did  not  exceed  a  level 
of  15  ppb.  Under  the  provisions  of  this 
proposed  order,  no  handler  could  ship 
pistachios  for  domestic  human 
consumption  that  exceed  an  afiatoxin 
level  of  15  ppb.  Witnesses  explained 
that  any  handler  placing  California 
pistachios  into  the  stream  of  domestic 
commerce  for  the  purpose  of  human 
consumption  would  be  required  to 
obtain  an  afiatoxin  inspection  certificate 
for  each  lot  of  pistachios  handled. 
Afiatoxin  certificates  would  also  be 
important  for  committee  record-keeping 
and  auditing  responsibilities  with 
regard  to  local  administration  of  the 
order. 

"Assessed  weight"  should  be  defined 
to  mean  the  weight  of  all  pistachios, 
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clear  of  debri ;,  hulled  and  measured  at 
5  percent  mo;  sture,  that  are  received  for 
processing  bv  a  handler  within  each 
production  y<*ar.  Calculation  of  the 
assessed  weij  ht  would  be  based  on  the 
weight  of  the  pistachios  received  from 
the  field.  As  t  le  handler  receives 
pistachios,  a  delivery  sample  would  be 
taken,  and  th( '  nuts  in  that  sample 
cleaned,  hull(  d  and  dried  to  5  percent 
moisture  coni  ent.  The  actual  weight  of 
the  pistachios  received  would  then  be 
adjusted  to  re  lect  the  characteristics  of 
the  delivery  s  imple  and  its  final  weight 
when  dried  tc  5  percent  moisture 
content.  According  to  the  record,  the  5 
percent  moist  ore  content  is  an  industry 
standard  usee  by  all  handlers. 

In  calculati  ig  the  "assessed  weight" 
for  loose  kern  3ls.  witnesses  explained 
that  the  calcu  ation  method  proposed  in 
the  order  reflf  cts  current  industry 
practices.  To  i  letermine  the  weight  of 
the  kernels  w  thout  shells,  the  weight  of 
the  kernel  wo  ild  be  multiplied  by  two 
as  it  is  genera  ly  accepted  that  the  shell 
accounts  for  a  ^proximately  half  of  the 
weight  of  a  w  lole  pistachio  nut. 

Witnesses  a  so  explained  that 
assessments  placed  on  pistachio 
handlers  wou  d  be  based  on  the  volume 
of  pistachios  leceived  by  each  handler 
for  processing  during  a  production  year. 
Hence,  the  tern  "assessed  weight"  is 
essential  to  th ;  committee's  assessment 
collection.  Th  s  term  is  further 
discussed  in  c  onnection  with  proposed 
§983.53,  "Assessments." 

The  definiti  an  contained  in  the  Notice 
of  Hearing  del  ined  assessed  weight  as 
"*  *  *  edible  inshell  pistachios 
received  for  p  ocessing  by  a  handler 
*   *   *  ."  USE  A  recommends  deleting 
the  word  "edi  Ae"  from  the  definition. 
This  would  cc  rrect  a  conflict  between 
the  Notice  of  I  learing  definition  of 
"assessed  wei  ;ht"  and  the  proposed 
definition  of  'edible  pistachios." 
^  983.13.  The  lefinition  proposed  under 
§  983.13,  disci  issed  later  in  this 
document,  sta  es  that  edible  pistachios 
are  pistachios  that  do  not  exceed 
aflatoxin  and  i  ither  quality  provisions  of 
the  order  desc  ibed  under  §§  983.38  and 
983.39.  Pistac  lios  received  from  the 
field  for  proce  ising  by  the  handler  have 
yet  to  be  teste(  and  certified  as  having 
met  the  propo  ;ed  provisions  of 
§§983.38  and  983.39.  Therefore,  USDA 
recommends  t  le  modified  definition 
described  abo'  e. 

According  ti )  the  hearing  record,  the 
definition  of  a  isessed  weight  could  be 
modified  base^  1  on  a  recommendation  of 
the  committee^  and  approval  by  the 
Department  th  rough  the  public 
rulemaking  pr  )cess.  Witnesses 
supported  this  authority  so  the  industry 
would  be  able  to  take  advantage  of  any 


better  standard  developed  to  determine 
the  assessable  weight  of  pistachios 
received  by  handlers. 

"Certified  pistachios"  should  be 
defined  to  mean  those  pistachios  for 
which  aflatoxin  inspection  certificates 
and  minimum  quality  certificates  have 
been  issued.  Under  the  provisions  of  the 
proposed  order,  California  pistachios 
shipped  for  domestic  human 
consumption  would  be  required  to  be 
certified.  The  definition  of  "certified 
pistachios"  is  further  discussed  under 
material  issue  5(d)  related  to  proposed 
quality  (including  aflatoxin) 
requirements. 

"Committee"  should  be  defined  to 
mean  the  administrative  committee, 
which  would  be  established  pursuant  to 
the  proposed  provisions  of  §  983.32.  The 
Act  authorizes  USDA  to  appoint  an 
agency  or  agencies  to  assist  in  the 
administration  of  a  marketing  order 
program.  This  definition  would  identify 
the  agency  to  locally  administer  the 
proposed  pistachio  order.  The 
committee  would  be  comprised  of  eight 
pistachio  producers,  two  handlers,  and 
one  public  member.  The  establishment 
of  a  committee  would  be  important  to 
ensure  representation  of  the  industry 
and  consumers  to  USDA. 

"Confidential  data  or  information" 
should  be  defined  to  mean  reports  and 
records  furnished  or  submitted  by 
handlers  to  the  committee  which 
include  data  or  information  constituting 
trade  secrets  or  disclosing  the  trade 
position,  financial  condition,  or 
business  operations  of  a  particular 
handler  or  its  customers.  This  term  is 
relevant  to  proposed  §983.48  pertaining 
to  disclosure  of  handler  information. 
The  confidentiality  requirements  in  that 
provision  of  the  order,  discussed  under 
material  issue  5(e)  are  consistent  with 
those  contained  in  the  Act. 

"Department"  or  "USDA"  should  be 
defined  to  mean  the  United  States 
Department  of  Agriculture,  which  is  the 
governmental  body  responsible  for 
oversight  of  Federal  marketing  orders 
and  agreements.  This  definition  allows 
the  usage  of  the  USDA  acronym,  or 
reference  to  the  USDA  as  the 
Department  throughout  the  language  of 
the  proposed  order. 

"District"  should  be  defined  to  mean 
each  geographic  subdivision  of  the 
proposed  production  area  described  in 
the  marketing  order.  The  district 
delineations  defined  would  be 
important  for  the  purposes  of  committee 
nominations  and  producer 
representation  of  the  regional  areas  of 
the  production  area. 

Tne  record  supports  dividing  the 
production  area  into  three  districts. 
District  1  would  consist  of  1 1  counties 


in  Southern  California  (Tulare,  Kern, 
San  Bernardino,  San  Luis  Obispo,  Santa 
Barbara,  Ventura,  Los  Angeles,  Orange, 
Riverside,  San  Diego,  and  Imperial 
Counties).  District  2  would  be 
comprised  of  four  counties  in  Central 
California  where  pistachio  production  is 
most  highly  concentrated  (Kings, 
Fresno,  Madera,  and  Merced  Counties). 
District  3  would  consist  of  the 
remaining  43  California  counties, 
primarily  in  the  Northern  portion  of  the 
State.  The  record  shows  that  dividing 
the  production  area  into  these  three 
districts  would  provide  for  adequate 
producer  representation  on  the 
committee. 

Allocation  of  producer  membership 
among  the  districts  would  be  based,  in 
large  part,  on  the  relative  levels  of 
acreage  and  production  among  the 
districts,  as  well  as  the  number  of 
producers  in  each  of  the  districts. 
Allocation  of  producer  membership 
among  the  districts  is  discussed  further 
under  material  issue  5(b). 

Testimony  indicated  that  authority 
should  be  provided  to  allow  the 
committee  to  recommend  to  USDA  the 
re-establishment  of  district  boundaries 
and  reapportionment  of  producer 
membership  among  the  districts.  This 
would  allow  changes  in  producer 
representation  on  the  committee  to 
reflect  any  future  shifts  in  pistachio 
acreage  and  production  within  the 
production  area. 

Witnesses  also  stated  that  district 
changes  under  the  California  Pistachio 
Commission  should  be  a  criterion  used, 
in  adjusting  the  district  boundaries 
under  the  proposed  order.  It  may  be 
reasonable  to  assume  that  changes  in  the 
distribution  of  pistachio  producers, 
acreage  and  production  would  justify 
district  reestablishment  under  both  the 
State  and  Federal  programs.  However, 
any  recommended  change  in  the  district 
boundaries  under  the  order  would  be 
evaluated  on  its  own  merits. 

The  definition  of  "district"  contains 
authority  to  reestablish  district 
boundaries.  Redistricting  would  require 
a  recommendation  of  the  committee  and 
approval  by  USDA  through  the 
rulemaking  process.  Authority  for 
reallocation  of  producer  membership 
among  the  districts  is  contained  in 
proposed  §983.32  and  is  discussed  later 
in  this  document. 

"Domestic  shipments"  should  be 
defined  to  mean  shipments  to  the  50 
United  States  and  to  the  territories  of 
the  United  States.  This  term  is 
important  as  the  proposed  quality 
requirements  (including  those 
pertaining  to  aflatoxin  and  size)  would 
only  apply  to  domestic  shipments.  The 
proposed  quality  requirements  would 
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not  apply  to  exports.  The  regulatory  text 
of  proposed  §  983.12  is  recommended  to 
be  modified  from  what  appeared  in  the 
Notice  of  Hearing  to  include  shipments 
to  the  District  of  Columbia  as  domestic 
shipments.  Omission  of  Washington,  DC 
as  a  domesdc  market  was  an  oversight 
on  the  part  of  the  proponent  group,  and 
its  inclusion  in  the  order  is  consistent 
with  the  record  evidence. 

"Edible  pistachios"  should  be  defined 
to  mean  pistachios  that  meet  the  quality 
requirements  (including  those 
pertaining  to  aflatoxin  and  size)  set  forth 
under  the  proposed  provisions  of 
§983.38,  "Aflatoxin  levels,"  and 
§  983.39,  "Minimum  quality  and  size 
levels."  In  particular,  edible  pistachios 
are  pistachios  that  have  been  certified 
that  they  do  not  exceed  the  maximum 
level  for  aflatoxin  and  that  they  meet  the 
minimum  requirements  for  shell  and 
kernel  quality  (including  those  relating 
to  size). 

"Inshell  pistachios"  should  be 
defined  to  mean  pistachios  that  have  a 
shell  that  has  not  been  removed.  This  is 
to  distinguish  an  inshell  pistachio  from 
a  pistachio  kernel  or  shelled  pistachio. 
This  term  is  further  discussed  in  the 
context  of  proposed  order  provisions 
relating  to  quality  standards  under 
material  issue  5(d). 

"Inspector"  should  be  defined  to 
mean  any  inspector  authorized  or 
approved  by  the  USDA  to  inspect 
pistachios.  This  term  is  used  in 
connection  with  the  quality 
requirements  proposed  to  be  included 
in  the  order.  An  inspector,  for  example, 
would  pidl  samples  for  aflatoxin  testing 
by  accredited  laboratories.  Inspectors 
would  also  be  responsible  for  inspecting 
and  certifying  that  pistachios  meet  the 
other  quality  requirements  of  the  order. 

The  record  shows  that  the  Federal  or 
Federal-State  Inspection  Service  would 
be  designated  as  the  agency  responsible 
for  conducting  these  activities.  To 
provide  maximum  flexibility,  however, 
the  order  should  provide  that  any 
inspector  so  authorized  or  approved  by 
the  Department  may  perform  these 
functions. 

"Lot"  should  be  defined  to  mean  any 
quantity  of  pistachios  that  is  submitted 
for  testing  for  certification  under  the 
minimum  quality  requirements 
(including  aflatoxin  and  size)  of  this 
proposed  order.  Specifically,  a  "lot" 
would  be  an  identifiable  quantity  of 
pittachios  handled  by  a  handler  at  one 
time.  A  lot  could  have  common 
characteristics,  such  as  origin,  type  of 
packing,  packer,  consignor,  or  markings. 

The  record  shows  that  the  definition 
of  lot  is  important  in  the  context  of 
traceability,  as  each  lot  tested  would  be 
issued  a  unique  identification  number. 


Traceability  would  allow  handlers  to 
respond  to  any  sub-quality  or  aflatoxin 
issues  that  would  necessitate  preventing 
pistachios  fi-om  entering  the  stream  of 
commerce.  The  definition  of  "lot"  is 
further  discussed  under  material  issue 
5(d)  in  connection  with  the  testing  and 
certification  provisions  contained  in 
proposed  §§  983.38  and  983.39. 

"Minimum  quality  requirements" 
should  be  defined  to  mean  those 
requirements  specified  under  the 
proposed  provisions  of  §  983.39,  which 
prescribe  the  permissible  maximum 
defects  and  minimum  size  for  inshell 
pistachios  and  pistachio  kernels 
handled  and  shipped  from  and  wjthin 
the  proposed  production  area. 
Regulation  of  quahty  is  central  to  the 
proposed  marketing  order.  This  term  is 
further  discussed  under  material  issue 
5(d). 

In  conjunction  with  the  definition  of 
minimum  quality  requirements  given 
above,  "minimum  quality  certificate" 
should  be  defined  to  mean  a  certificate 
issued  by  an  inspector  that  would 
indicate  that  a  lot  of  pistachios  was 
tested  for  the  quality  requirements 
proposed  in  this  order  and  whether  it 
met  those  requirements.  Under  the 
provisions  of  this  program,  no  handler 
coidd  ship  pistachios  for  domestic 
hiunan  consumption  that  exceeded  the 
percentage  of  defects  or  small-sized  nuts 
allowed  under  §983.39.  Witnesses 
explained  that  any  handler  placing 
California  pistachios  into  the  stream  of 
domestic  commerce  for  the  purpose  of 
human  consumption  would  be  required 
to  obtain  a  minimum  quality  certificate 
to  this  effect.  Therefore,  minimum 
quality  certificates  are  also  important  to 
the  committee  record-keeping  and 
auditing  responsibilities. 

"Part"  shoidd  be  defined  to  mean  the 
order  regulating  the  handling  of 
pistachios  grown  in  the  State  of 
California,  and  all  rules  and  regulations 
issued  under  the  order.  The  order  itself 
would  be  defined  as  a  subpart  of  the 
part,  as  would  individual  rules  and 
regulations. 

According  to  record  evidence 
"person"  should  be  defined  to  mean  an 
individual,  partnership,  limited  liability 
corporation,  corporation,  trust, 
association,  or  any  other  business  unit. 
This  definition  is  consistent  with  the 
definition  contained  in  the  Act. 

"Processing"  should  be  defined  to 
mean  hulling  and  drying  of  pistachios 
grovvm  in  the  production  area  in 
preparation  for  market.  This  term  covers 
the  first  steps  of  the  handling  process 
that  occurs  after  the  pistachios  are 
harvested. 

Witnesses  describing  the  assessment 
collection  aspects  of  the  proposed  order 


explained  that  handler  assessments 
would  be  based  on  the  volume  of 
pistachios  initially  received  from  the 
field.  Record  evidence  suggests  that  it  is 
important  to  differentiate  between 
processing  activities  and  further 
preparing  pistachios  for  market,  as 
different  handlers  may  perform  these 
different  functions.  That  is,  one  handler 
may  perform  the  initial  handling 
function  of  processing  (hulling  and 
drying),  while  another  handler  performs 
the  remaining  steps  in  the  handling 
process. 

Witnesses  stated  that  only  those 
handlers  conducting  the  initial 
processing  activities  would  be 
responsible  for  paying  assessments  to 
the  committee.  This  would  preclude  the 
same  pistachios  from  being  assessed 
more  than  once.  This  term  is  included 
in  the  discussion  of  proposed  §  983.53, 
"Assfessments"  which  appears  under 
material  issue  5(c). 

"Producer"  should  be  defined  to 
identify  those  persons  who  are  eligible 
to  vote  for,  and  serve  as,  producer 
members  and  alternate  members  of  the 
committee,  and  those  who  are  eligible  to 
vote  in  any  referendum.  The  term 
should  mean  any  person  engaged  within 
the  production  area  in  a  proprietary 
capacity  in  the  production  or  growing  of 
pistachios  for  sale. 

Each  business  unit  (such  as  a 
corporation  or  partnership)  should  be  ■ 
considered  a  single  grower  and  should 
have  a  single  vote  in  nomination 
proceedings  and  referenda.  The  term 
"producer"  should  include  any  person 
who  owns  or  shares  in  the  ownership  of 
pistachios.  For  example,  a  person  who 
rents  land  and  produces  pistachios 
resulting  in  that  person's  ownership  of 
all  or  part  of  the  pistachios  produced  on 
that  land  would  be  considered  a 
producer. 

Also,  any  person  who  owns  land, 
which  that  person  does  not  farm,  but  as 
rental  for  such  land  obtains  ownership 
of  a  portion  of  the  pistachios  produced 
thereon,  should  be  regarded  as  a 
producer  for  that  portion  of  the 
pistachios  received  as  rent.  The  tenant 
on  such  land  should  be  regarded  as  a 
producer  for  the  remaining  portion 
produced  on  such  land. 

A  joint  venture  is  one  whereby  several 
persons  contribute  resources  to  a  single 
endeavor  to  produce  and  market  a 
pistachio  crop.  In  such  venture,  one 
party  may  be  the  farmer  who  contributes 
one  or  more  factors  such  as  labor,  time, 
production  facilities  or  cultural  skills, 
and  the  other  party  may  be  a  handler 
who  contributes  money  and  cultural, 
harvesting,  and  marketing  supervision. 
Normally,  a  husband  and  wife  operation 
would  be  considered  a  partnership.  Any 


individual,  pe  rtnership.  family 
enterprise,  orj  anization,  estate,  or  other 
business  unit  :urrently  engaged  in  the 
production  of  pistachios  for  market 
would  be  coniidered  a  producer  under 
the  order,  and  would  be  entitled  to  vote 
in  referenda  a  id  committee 
nominations,  ilach  party  would  have  to 
have  title  to  al  least  part  of  the  crop 
produced,  electing  its  disposition,  and 
receiving  the  ]  troceeds  there  from.  This 
control  would  come  from  owning  and 
farming  land  (iroducing  pistachios, 
payment  for  U  rming  services  performed, 
or  a  landlord"!  share  of  the  crop  for  the 
use  of  the  producing  land.  A  landlord 
who  only  rece  ives  cash  for  the  land 
would  not  be  iiligible  to  vote.  A  business 
unit  would  be  able  to  cast  only  one  vote 
regardless  of  t  le  number  and  location  of 
its  orchards,  b  it  each  legal  entity  would 
be  entitled  to  '  'ote. 

"Production  year"  should  be  defined 
to  mean  the  p<riod  beginning  on 
September  1st  and  ending  on  August 
31st  of  each  y(  ar,  or  such  other  period 
as  may  be  recc  mmended  by  the 
committee  anc  approved  by  the 
Department.  Tnis  period  starts  with  the 
typical  beginn  ng  of  the  harvest  season 
for  pistachios  uid  would  prescribe  a 
period  of  cond  uct  for  the  committee's 
administrative  activities,  such  as 
preparing  an  a  tmual  budget  of  expenses 
and  accoimtin ;  for  receipts  and 
expenditiires  c  f  funds.  Thus,  the  term 
"production  yuar'  would  be 
synonymous  v  ith  the  term  "fiscal 
period." 

Witnesses  al  the  hearing  also 
supported  the  September  1  through 
August  31  period  because  it  coincides 
with  the  California  Pistachio 
Commission's  laccounting  year.  Having 
the  same  fiscal  periods  could  facilitate 
the  joint  mana  jement  of  the  two 
programs,  whi  :h  could  yield 
administrative  efficiencies  to  the 
industry's  ben;fit. 

As  discussed  under  material  issue 
5(c),  assessments  would  be  based  on  the 
volume  of  pistichios  received  by  a 
handler  in  each  production  year. 
Witnesses  at  the  hearing  stated  that, 
although  rare,  there  are  some  instances 
when  pistachi( )  harvest  begins  earlier 
than  Septembf  r  1.  Record  evidence 
suggests  that  tl  ds  has  happened  in  2  out 
of  the  past  10  production  years.  In  an 
effort  to  reconi  :ile  potential  accounting 
differences  wil  hin  the  context  of  the 
proposed  Federal  program,  witnesses 

any  pistachios  harvested 
as  much  as  fou  r  weeks  earlier  than  the 
beginning  of  S  jptember  be  attributed  to 
production  total.  Thus, 
would  also  state  that 


the  new  year's 
this  definition 


August  of  any 


pistachios  han  ested  and  received  in 


/ear  would  be  counted  as 


part  of  the  subsequent  production  year 
for  assessment  and  other  marketing 
order  purposes.  The  inclusion  of 
pistachios  harvested  and  received 
within  four  weeks  prior  to  September  1 
represents  a  modification  of  the  order 
language  contained  in  the  Notice  of 
Hearing. 

"Proprietary  Capacity"  should  be 
defined  to  mean  the  capacity  or  interest 
of  a  producer  or  handler  that,  either 
directly  or  through  an  intermediary,  is 
a  property  owner  together  with  the 
rights  of  an  owner  including  the  right  to 
vote  the  interest  in  that  capacity  as  an 
individual,  shareholder,  member  of  a 
cooperative,  partner,  trustee,  or  in  any 
other  capacity  with  respect  to  any  other 
business  lonit. 

Witnesses  explained  that  this  term  is 
important  to  the  proposed  order  and  its 
provisions  in  that  this  language  would 
make  persons  who  are  sharing 
ownership  of  a  common  business  entity 
"affiliated"  (see  previous  definition)  for 
purposes  of  eligibility  to  serve  on  the 
committee.  The  term  "proprietary 
capacity"  is  intended  to  imply 
ownership  of  a  business  as  compared  to 
an  employee  status  only. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  United  States 
Department  of  Agriculture  who  is,  or 
who  may  hereafter  be,  authorized  to  act 
in  the  Secretary's  stead.  The  term 
includes  any  other  officer  or  employee 
of  the  United  States  Department  of 
Agricultiire  who  has  been  delegated  or 
who  may  be  delegated  the  authority  to 
act  on  behalf  of  the  Secretary. 

"Shelled  pistachio"  should  be  defined 
to  mean  a  pistachio  kernel  or  part 
thereof  and  is  distinct  from  an  "inshell 
pistachio."  This  term  is  relevant  to  the 
discussion  of  quality  requirements  set 
forth  in  proposed  §§  983.38  and  983.39, 
"Aflatoxin  levels"  and  "Minimum 
quality  levels,"  and  proposed  §§983.40 
and  983.43,  "Failed  lots/rework 
procediu-es"  and  "Reinspection." 

"Substandard  pistachios"  should  be 
defined  to  mean  shelled  or  inshell 
pistachios  that  do  not  meet  the 
proposed  quality  requirements 
(including  those  related  to  size  and 
aflatoxin)  of  the  proposed  order. 
According  to  the  record,  substandard 
pistachios  should  not  be  marketed  for 
domestic  human  consumption.  The 
proposed  order  contains  specific 
provisions  regarding  the  disposition  of 
substandard  pistachios.  These 
provisions  appear  in  proposed  §§  983.40 
and  983.43,  "Failed  lots/rework 
procedures"  and  "Reinspection,"  and 
are  discussed  under  material  issue  5(d)" 


Material  Issue  Number  5(b) — 
Administrative  Committee 

Piorsuant  to  the  Act,  it  is  necessary  to 
establish  an  agency  to  administer  the 
order  locally  and  to  provide  for  effective 
and  efficient  operation  of  the  order.  The 
establishment  and  membership  of  an 
administrative  committee  is  addressed 
in  §§983.32  and  983.33  of  the  proposed 
order. 

The  hearing  record  shows  that  the 
committee  should  consist  of  11 
members.  Eight  members  should  be 
producers,  two  members  should  be 
handlers,  and  one  member  should  be 
selected  from  the  general  public.  Each 
member  should  have  an  alternate 
member  who,  possessing  the  same 
qualifications  as  the  member,  could 
serve  in  that  member's  place  and  stead 
in  the  event  that  the  committee  member 
could  not  fulfill  his  or  her  duties. 

Allocation  of  Producer  Membership 

For  the  purpose  of  producer 
representation,  the  proposed  order 
provides  that  the  production  area  be 
divided  into  three  districts.  District  1 
would  consist  of  Tulare,  Kern,  San 
Bernardino,  San  Luis  Obispo,  Santa 
Barbara,  Ventura,  Los  Angeles,  Orange, 
Riverside,  San  Diego  and  Imperial 
Counties.  District  2  would  consist  of 
Kings,  Fresno,  Madera,  and  Merced 
Counties.  District  3  would  consist  of  all 
other  Counties  in  California  not 
included  in  Districts  1  and  2. 

As  mentioned  previously,  the  record 
indicates  that  producer  representation 
from  each  district  should  be  based,  in 
large  part,  on  the  relative  number  of 
producers,  bearing  acreage,  and  volume 
of  production  in  each  district. 
According  to  record  evidence.  District  1 
had  227  producers,  38,396  acres,  and 
production  totaling  95,889,846  pounds 
in  2001.  This  represents  35  percent  of 
the  total  nimiber  of  California  pistachio 
producers  (647),  49  percent  of  the 
State's  bearing  acreage  (78,000)  and  60 
percent  of  total  production  in  2001 
(160,295,282  pounds).  District  2  had  358 
producers  (55  percent)  and  36,330  acres 
(47  percent),  and  produced  a  total  of 
57,453,864  pounds  (36  percent)  in  2001. 
District  3  had  62  producers  (10  percent), 
3.274  acres  (4  percent)  and  6,951,572 
pounds  of  production  (4  percent). 

Given  the  relative  volumes  and  to 
ensure  that  each  district's  producers  are 
represented  on  the  committee,  witnesses 
testified  that  of  the  eight  producer 
members,  four  should  be  from  District  1, 
three  should  represent  District  2,  and 
one  should  be  a  pistachio  grower  in 
District  3. 

As  discussed  under  material  issue 
5(a),  §983.11  of  the  proposed  order 
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(which  defines  the  three  districts) 
should  contain  authority  for  the 
reestablishment  of  those  districts.  This 
would  enable  producer  representation 
on  the  committee  to  reflect  any  futiire 
shifts  in  pistachio  production  among  the 
districts. 

The  record  also  supports  authority  for 
reapportionment  of  producer 
membership  among  the  districts.  This 
authority  would  complement  the 
authority  to  reestablish  districts,  and 
would  serve  to  allow  for  changes  in 
representation  in  producer  membership 
on  the  committee.  Producer 
membership  could  be  reapportioned 
whether  or  not  the  districts  were 
reestablished.  The  record  supports 
allowing  producer  membership  to  be 
reapportioned  among  the  districts  upon 
a  two-thirds  recommendation  of  the 
committee  and  approval  of  the 
Department  (through  the  rulemaking 
process). 

While  the  record  supports  the  ability 
to  reapportion  producer  membership, 
the  proposed  order  as  it  appeared  in  the 
Notice  of  Hearing  did  not  contain  such 
a  provision.  USDA  recommends  adding 
language  to  §  983.32(b)  of  the  proposed 
order  to  provide  authority  to 
reapportion  producer  membership 
among  the  districts. 

Allocation  of  Handler  Membership 

While  the  record  shows  that  producer 
representation  on  the  committee  should 
be  allocated  among  geographic  districts, 
such  allocation  is  not  needed  for  the 
two  handler  members  on  the  committee. 
The  two  handler  members  would 
represent  the  production  area-at-large. 
For  one  of  the  handler  members,  each 
pistachio  handler  would  be  entitled  to 
cast  one  vote  in  the  nomination  process. 
For  the  second  handler  member,  each 
pistachio  handler  would  be  entitled  to 
cast  one  vote  for  each  ton  of  assessed 
weight  of  pistachios  processed  by  that 
handler  dvu^ing  the  two  production  years 
preceding  the  year  in  which 
nominations  are  made. 

The  record  shows  that  there  are  19 
pistachio  handlers  in  California,  and 
that  1  of  these  handlers  accounts  for 
more  than  half  of  the  volume  of 
pistachios  processed  in  California  each 
year.  Under  the  proposed  provisions  of 
the  order,  one  of  the  handler  members 
would  likely  represent  the  largest 
handler  in  the  industry,  since  voting  in 
the  nomination  process  for  that  member 
would  be  weighted  by  volume.  All 
remaining  handlers  would  then 
nominate  the  other  handler  member, 
since  any  one  handling  entity  would  not 
be  eligible  to  fill  both  handler  member 
positions.  (This  limitation  is  discussed 
below.)  Witnesses  supported  this 


method  of  allocating  handler 
membership  as  adequate  to  ensure 
appropriate  representation  of  the 
interests  of  California  pistachio  handlers 
^  in  committee  deliberations. 

In  weighting  the  nomination  votes  for 
one  of  the  handler  members,  the  record 
shows  that  each  handler  would  be 
entitled  to  cast  one  vote  for  each  ton  (or 
portion  thereof)  of  assessed  weight  of 
pistachios  processed  by  that  handler 
during  the  two  production  years 
preceding  the  production  year  in  which 
nominations  are  made.  Calculating  the 
assessed  weight  based  on  two  years  of 
production  is  intended  to  take  into 
account  the  alternate  bearing  nature  of 
pistachio  trees.  Furthermore,  the 
assessed  weight  of  pistachios  would  be 
credited  to  the  handler  responsible 
under  the  order  for  the  payment  of  the 
assessments.  This  provision  would 
address  the  fact  that  pistachios  are  often 
traded  or  sold  by  one  handler  to  another 
after  they  are  harvested.  Attributing  the 
volume  of  pistachios  to  the  first  handler 
of  those  pistachios  would  preclude 
double  counting  of  nuts  that  are 
transferred  from  one  handler  to  another. 
It  would  also  provide  the  most  accurate 
measure  of  the  relative  volumes  of 
pistachios  handled  by  each  handler. 

Witnesses  at  the  hearing  testified  that 
all  handlers  currently  process  (hull  and 
dry)  pistachios.  Thus,  all  handlers 
would  be  able  to  participate  in  the 
nomination  of  both  handler  members  on 
the  committee. 

The  record  supports  authority  in  the 
proposed  order  to  revise  handler 
representation  on  the  committee  to 
ensure  that  industry  representation 
remains  appropriate.  This  provision 
would  allow  for  flexibility  in  the  order 
to  accommodate  for  future  changes  in 
industry  structure.  For  example,  if  a 
significant  number  of  handlers  in  the 
industry  ceased  to  process  pistachios,  it 
could  be  appropriate  to  weight  their 
votes  in  the  nomination  process  on 
some  other  basis  than  the  assessed 
weight  of  pistachios.  Any  change  in 
handler  representation  would  require  a 
recommendation  by  the  committee  and 
approval  by  USDA  through  the 
rulemaking  process. 

Committee  Member  Affiliations 

The  order  should  provide  that  not 
more  than  two  members  of  the 
committee,  and  not  more  than  two 
alternate  members,  could  be  employed 
by  or  affiliated  with  the  same  handler 
and/or  producer.  Additionally,  only  one 
producer  member  and  alternate  in  any 
one  district  and  only  one  handler 
member  and  alternate  could  be 
affiliated. 


The  record  evidence  is  that  the 
membership  of  the  committee  should  be 
representative  of  the  industry  as  a 
whole.  No  one  group  of  people  who 
share  common  business  interests  should 
be  able  to  gain  control  of  committee 
decision  making.  To  accomplish  this 
goal,  the  order  should  limit  the  number 
of  positions  the  members  of  any  one 
affiliated  group  could  hold. 

As  previously  mentioned,  one  handler 
in  the  industry  accounts  for  more  than 
half  of  the  California  pistachios  handled 
annually.  The  record  shows  that  the 
two-member  limitation  is  in  large  part 
intended  to  prevent  any  entity,  and  its 
many  affiliates,  from  dominating 
committee  actions.  The  limitation  is 
designed  to  assure  fair  representation  on 
the  committee,  given  the  current  nature 
and  structure  of  the  California  pistachio 
industry. 

As  disciissed  under  Material  Issue 
5(a),  the  term  "affifiation"  should  be 
defined  broadly  so  that  it  encompasses 
the  many  different  relationships  through 
which  people  have  common  business 
interests. 

Witnesses  at  the  hearing  gave  several 
examples  to  illustrate  their  view  of  how 
this  limitation  on  committee 
membership  should  work.  In  the  case  of 
a  corporate  handler,  all  of  its 
shareholders  should  be  considered  an 
affiliated  group  because  they  would  be  . 
connected  in  a  proprietary  capacity  and 
share  in  the  ownership  and  control  of 
the  corporate  handler.  In  this  scenario, 
the  shareholders  and  employees  of  the 
corporation  would  be  limited  to  one 
handler  member  on  the  committee;  they 
could  not  hold  both  handler  member 
positions.  If  the  corporation  was  also  a 
pistachio  producer,  a  producer  member 
could  also  represent  the  affiliated  group. 
In  no  case  could  more  than  two 
committee  members  represent  that 
affiliated  group. 

Another  example  offered  by  witnesses 
described  one  corporation  owned  by 
one  set  of  shareholders  and  a  second 
corporation  with  a  separate  set  of 
shareholders  that  jointly  own  a  handling 
entity.  In  this  case,  the  employees  of  the 
handling  entity  and  both  of  the 
corporations,  and  both  sets  of 
shareholders,  would  be  considered  as 
one  affiliated  group.  As  such,  this 
combination  of  two  corporations  and 
one  handler  would  be  limited  to  a 
maximum  of  two  committee  positions. 

A  third  scenario  described  oy 
witnesses  entailed  a  corporation,  owned 
by  its  shareholders,  and  a  producer 
cooperative  that  jointly  own  a  handling 
entity.  The  cooperative  was  comprised 
of  producer  members  who  grow 
pistachios  and  share  in  the  proceeds  of 
the  sale  of  all  of  the  pistachios  of  the 
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member,  another  producer  cooperative 
that  handles  pistachios.  While  the 
members  of  both  cooperatives  would  be 
considered  affiliated,  the  producer 
cooperatives  would  still  qualify  as 
producers  for  purposes  of  voting  for 
producer  members  on  the  committee. 

Qualifications  of  the  Public  Member 

At  the  hearing,  witnesses  supported 
having  a  public  member  on  the 
committee.  The  appointment  of  a  public 
member  would  offer  many  advantages. 
One  such  advantage  would  be  that  the 
committee  would  have  an  impartial 
individual,  having  no  economic  interest 
in  the  pistachio  industry,  with  whom  to 
discuss  industry  problems  and 
concerns.  Such  a  person  could  offer  a 
unique  perspective  in  committee 
deliberations. 

As  such,  witnesses  recommended  that 
the  public  member  and  alternate  public 
member  should  not  be  permitted  to  have 
a  financial  interest  in  the  production, 
processing,  financing,  buying,  packing, 
or  marketing  of  pistachios,  except  as  a 
consumer.  This  member  and  his  or  her 
alternate  would  also  be  precluded  from 
being  a  director,  officer,  employee  or 
affiliate  of  any  firm  or  business  entity 
engaged  in  the  pistachio  industry.  The 
public  member  should  be  willing  to 
devote  sufficient  time  to  regularly 
attend  committee  meetings  and  become 
familiar  with  the  background  and 
economics  of  the  industry,  as  well  as  the 
provisions  of  the  proposed  order. 
Testimony  indicated  that  the  committee 
could  be  able  to  establish  (with  the 
approval  of  USDA)  further 
qualifications  the  public  member  and 
alternate  member  should  possess,  if 
deemed  necessary. 

Nominations 

For  the  proposed  committee  to 
function,  a  mechanism  is  required  by 
which  members  and  alternate  members 
would  be  nominated  by  their  peers,  and 
selected  and  appointed  by  the 
Department.  Nomination  procedures  are 
set  forth  in  the  proposed  provisions  of 
§§983.32  and  983.33. 

The  order  should  provide  that  USDA 
would  conduct  nominations  for  initial 
producer  and  handler  members  of  the 
committee.  Such  nominations  could  be 
made  either  at  industry  meetings,  or  by 
mail.  The  provisions  also  state  that  the 
first  nominees  must  meet  the  same 
qualifications  as  required  for  their 
successors.  While  the  Department 
would  have  discretion  in  determining  a 
reasonable  process  to  conduct  initial 
committee  nominations,  the  committee 
should  be  established  as  provided  in 
§  983.22  of  the  proposed  order. 


A  revision  in  paragraph  (a)  of  §  983.33 
is  recommended.  This  revision  would 
clarify  that  USDA  would  conduct  the 
initial  nominations  of  producer  and 
handler  members  and  alternates  only. 
The  initial  public  member  and  alternate 
would  be  nominated  by  the  industry 
members  of  the  committee,  as  described 
later  in  this  document. 

Successor  Producer  and  Handler 
Members 

The  record  evidence  is  that  the 
committee  staff  should  conduct 
subsequent  nominations  for  producer 
and  handler  members  of  the  committee. 
To  facilitate  maximum  participation  in 
the  process,  nominations  would  be 
conducted  by  mail  ballot. 

The  record  evidence  shows  that 
producer  and  handler  member 
nominations  would  entail  several  steps. 
First,  individuals  seeking  nomination 
would  be  required  to  establish  their 
qualifications  to  serve  as  a  California 
pistachio  producer  or  handler,  and  to 
identify  the  district  (for  producer  seats) 
they  are  seeking  to  represent. 
Candidates  would  also  be  required  to 
identify  whether  they  intend  to  seek 
nomination  as  a  producer  or  handler 
member.  Considering  that  many 
pistachio  handlers  are  also  producers, 
witnesses  recommended  that 
individuals  be  limited  to  seeking 
nomination  as  one  or  the  other.  In  other 
words,  the  same  individual  would  not 
be  allowed  to  simultaneously  seek  a 
producer  and  a  handler  seat;  his  or  her 
name  could  only  appear  on  the 
producer  or  the  handler  ballot,  not  both. 

The  record  shows  that  individuals 
seeking  to  fill  member  seats  would  need 
to  submit  notice  of  their  intent  to  run  as 
a  nominee  to  the  committee  in  advance 
of  nominations.  This  would  allow  the 
committee  staff  adequate  time  to 
determine  a  candidate's  eligibility  in 
advance  of  issuing  nomination  ballots, 
and  would  allow  for  any  questions  or 
informational  needs  to  be  addressed  in 
advance  of  voting  for  nominees. 

Once  qualified  candidates  are 
identified,  ballots  containing  the  names 
of  those  individuals  and  additional 
space  for  write-in  candidates  would  be 
prepared.  The  ballots,  together  with 
voting  instructions,  would  be  mailed  to 
all  producers  and  handlers  who  are  on 
record  with  the  committee.  The 
committee  staff  would  tally  the  votes 
and  submit  its  nomination  report  to 
USDA  for  selection. 

The  hearing  record  supports  the  same 
general  approach  for  nominations  of 
both  producer  and  handler  members. 
However,  the  language  contained  in  the 
Notice  of  Hearing  did  not  include 
provisions  specific  to  successor  handler 
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nominations.  USDA  is  suggesting  that 
proposed  §  983.33(b)  be  modified 
accordingly. 

The  record  shows  that  the  committee 
should  have  authority  (with  USDA 
approval)  to  establish  additional  rules 
and  regulations  governing  the 
nomination  process,  if  daemed 
necessary.  This  authority  would  apply 
to  both  producer  and  handler  member 
nominations. 

Producer  Members 

Witnesses  explained  that  individuals 
seeking  candidacy  for  nomination  to  a 
producer  seat  would  be  required  to 
designate  the  district  in  which  they  seek 
election  and  substantiate  their 
qualification  as  a  producer,  or 
designated  representative  of  a  producer, 
in  that  district.  However,  testimony  also 
clarified  that  the  order  would  not 
require  that  the  candidate  be  a  resident 
of  that  district.  Witnesses  explained  that 
it  would  not  be  reasonable  to  impose 
such  a  requirement  since  not  all 
producers  live  in  the  same  district  in 
which  they  produce  pistachios.  Such  a 
residency  requirement  would,  therefore, 
preclude  a  number  of  pistachio 
producers  from  being  able  to  serve  on 
the  committee. 

Record  evidence  states  that  only 
producers  would  be  qualified  to  serve  as 
producer  members  and  to  participate  in 
the  nomination  of  producer  members 
and  their  alternates.  Producers  can  be 
corporations,  partnerships,  limited 
liability  companies,  trusts  or  other  legal 
entities,  as  well  as  a  sole  proprietorship 
owned  by  an  individual.  The  owners  of 
the  pistachio  groves  could  designate  an 
officer  or  employee  to  seek  membership 
and  to  cast  the  votes  on  their  behalf.  As 
proposed,  officers  and  employees  would 
not  include  professional  farm  managers 
who  perform  farm  management  services 
for  a  number  of  different  producers 
without  being  an  employee  or  an  officer 
of  the  producer.  The  intent  is  to  limit 
those  eligible  to  serve  as  producer 
members  to  persons  who  are  involved, 
either  as  a  producer  with  a  proprietary 
interest  in  the  pistachio  industry  or  an 
employee  working  in  the  industry  for  a 
producer. 

Each  producer  would  be  entitled  to 
cast  one  vote,  either  in  person  or 
through  an  authorized  officer  or 
employee,  for  each  producer  member 
position  to  be  filled  in  his  or  her 
district.  Witnesses  suggested  that  rules 
and  regulations  could  be  recommended 
by  the  committee  and  approved  by  the 
Department  that  would  require  such 
authorization  to  be  in  writing  and  to  be 
addressed  to  the  committee.  A  producer 
would  only  be  able  to  cast  his  or  her 
vote  in  the  district  in  which  that 


producer  produces  pistachios.  If  the 
producer  were  engaged  in  producing 
pistachios  in  more  than  one  district, 
then  the  producer  would  need  to  select 
a  district  in  which  to  participate  as  a 
nominee  and/or  as  a  voter.  A  producer 
would  not  be  allowed  to  vote  for 
candidates  in  more  than  one  district. 

Producers  receiving  the  highest 
number  of  votes  in  each  district  would 
be  designated  nominees  for  their 
respective  districts.  Alternates  for  each 
nominee  would  be  the  candidates 
receiving  the  second  highest  number  of 
votes  in  the  same  district.  In  the  case  of 
a  tie,  witnesses  recommended  that  final 
nominees  and  their  alternates  be 
selected  by  a  drawing. 

Handler  Members 

Handler  nominees  would  be  selected 
for  the  production  area  as  a  whole,  and 
final  candidates  would  be  determined 
based  on  those  two  individuals 
receiving  (1)  The  most  votes 
representing  handlers  by  number,  and 
(2)  the  most  votes  representing  handlers 
by  volume.  Alternates  would  be 
designated  as  those  individuals 
receiving  the  second  highest  vote  in 
each  respective  category.  Handler  voting 
procedures  are  further  described  below. 

Record  evidence  specifies  that  only 
handlers  could  participate  in  the 
nomination  of  the  handler  members  and 
their  alternates.  Handlers  would  include 
the  duly  authorized  officers  or 
employees  of  handlers.  Since  many  of 
the  handlers  are  incorporated,  a 
corporation  or  other  business  entity 
would  be  required  to  designate  its 
representative.  Individuals  could  also 
designate  an  employee  to  act  on  behalf 
of  the  proprietorship  through  a  written 
designation  signed  by  the  owmer. 

As  indicated  above,  handler 
representation  would  be  divided  into 
two  categories,  with  one  member 
nominated  by  a  number  vote  and  the 
other  member  nominated  by  a  volume 
vote.  The  former  would  be  nominated 
by  receiving  the  highest  number  of  votes 
placed  by  voting  handlers,  with  each 
handler  having  one  vote.  That  member's 
alternate  would  be  the  candidate 
receiving  the  second  highest  number  of 
votes. 

The  provisions  of  the  proposed  order 
provide  that  if  a  person  were  both  a 
producer  and  a  handler  of  pistachios, 
that  person  would  be  able  to  participate 
in  both  the  producer  and  handler 
nominations.  While  a  single  individual 
may  not  hold  more  than  one  seat  on  the 
committee,  a  producer  who  is  also  a 
handler  could  designate  an  officer  or 
employee  as  a  handler  nominee,  and 
another  representative  as  a  producer 


nominee.  The  affiliation  provisions 
described  above  would  apply.  •» 

Members  of  the  committee,  at  the  time 
of  their  selection  and  during  their  term 
of  office,  must  be  pistachio  producers  or 
handlers,  or  officers  or  employees  of  a 
producer  or  handler.  If  that  relationship 
should  terminate  during  their  term  as  a 
committee  member  or  alternate,  that 
person  would  become  disqualified  to 
'serve  further,  and  the  position  would  be 
deemed  vacant. 

Public  Member 

The  provisions  proposed  under 
§  983.32(c)  would  govern  nomination 
and  selection  of  the  public  member  and 
alternate,  member.  According  to  the 
record,  the  public  member,  who  would 
be  neither  a  pistachio  producer  nor  a 
handler,  would  have  all  the  rights  and 
responsibilities  of  any  other  member  of 
the  committee.  The  record  evidence  is 
that  the  producer  and  handler  members 
of  the  committee  should  nominate  the 
public  member.  Witnesses  explained 
that  industry  committee  members 
would  be  in  the  best  position  to  identify 
individuals  who  are  qualified  and 
willing  to  serve.  Once  the  committee 
identified  possible  public  member  and 
alternate  public  member  candidates,  the 
committee  would  make  a 
recommendation  to  USDA  for  final 
approval  and  selection  by  the 
Department. 

Alternate  Members 

The  order  should  provide  for  the 
nomination  and  selection  of  an  alternate 
member  for  each  committee  member. 
Alternates  would  be  subject  to  the  same 
eligibility  requirements  as  committee 
members.  They  would  act  in  the  place 
and  stead  of  the  committee  members 
they  are  alternates  for  when  the 
committee  members  cannot  fulfill  their 
committee  obligations.  Alternates  would 
provide  continuity  and  stability  to 
committee  operations  by  ensuring  full 
representation  of  the  industry,  including 
their  particular  district  and  group 
(producers  or  handlers). 

Alternate  members  would  be 
nominated  in  the  same  maimer  as 
committee  members,  except  that  the 
recommended  altemate(s)  would  be  the 
individual(s)  receiving  the  next  highest 
votes  to  the  nominee(s]  receiving  the 
highest  number  of  votes.  If  a  person 
were  selected  as  an  alternate  from  the 
same  district  as  a  member  and  both  are 
employed  by  or  cormected  in  a 
proprietary  capacity  with  the  same 
business  entity,  the  alternate  would 
serve  as  the  alternate  to  that  member. 

When  serving  in  the  place  and  stead 
of  their  committee  members,  alternate 
members  would  be  able  to  exercise  all 
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198  3 
Term  of  Office 

Retord  evide  nee  suggests  that  the 
term  of  office  s  lould  begin  on  July  1 
cuid  last  for  2  y;ars.  The  month  of  July 
represents  a  na  rural  break  in  the 
California  pista  chio  production  cycle, 
with  each  new  harvest  beginning 
typically  in  Se]  itember,  or  at  the  earliest 
in  August.  Moreover,  witnesses 
indicated  that  1  bis  time  frame  would 
allow  adequate  time  for  committee 


members  and  staff  to  prepare  an  annual 
budget,  develop  a  marketing  policy  for 
the  upcoming  production  year,  and 
make  any  recommendations  to  the 
Department  for  any  needed  regulatory 
changes  prior  to  harvest  activities. 

In  addition,  witnesses  at  the  hearing 
indicated  that  terms  should  be  staggered 
so  that  approximately  half  of  the 
committee  members'  positions  would  be 
filled  each  year.  This  provision  would 
ensure  that  continuity  in  experience 
among  committee  members  was 
maintained,  yet  provide  for  new 
members  with  new  ideas  and  fresh 
perspectives  to  participate  in  the 
administration  of  the  order.  To  initiate 
this  process,  witnesses  reconunended 
that  the  first  committee  members 
nominated  would  be  divided  into  two 
groups  by  a  drawing  to  determine 
whether  they  would  be  seated  for  initial 
terms  of  one  year  or  two  years.  Four 
producer  members,  one  handler  member 
and  their  alternates  would  serve  an 
initial  term  of  about  one  year. 
Remaining  industry  members  and  the 
public  member  (and  their  alternates) 
would  serve  an  initial  term  of  about  2 
years. 

The  regulatory  text  contained  in  the 
Notice  of  Hearing  failed  to  specify  that 
the  term  of  office  should  apply  to  all 
committee  members  and  their 
alternates.  Paragraph  (k)  of  proposed 
§  983.33  has  been  revised  to  correct  this. 

Term  Limits 

Record  evidence  supports  term  limits 
to  spread  the  involvement  of  the 
pistachio  producers  and  handlers,  and 
increase  industry  participation  in 
administering  the  marketing  order. 
Term  limits  should  apply  to  all 
committee  members  and  alternates, 
including  those  representing  the  public. 
The  maximum  number  of  terms  that  an 
individual  would  be  allowed  to  serve 
for  would  be  four  consecutive  two-year 
terms  of  office,  or  a  maximum  of  eight 
consecutive  years  on  the  committee. 
The  teniu-e  requirements  would  apply  to 
both  committee  members  and  alternate 
members.  Once  a  person  has  served  as 
a  member  and/or  alternate  for  8  years, 
that  persorf  would  not  be  eligible  for 
renomination.  He  or  she  would  be 
eligible  to  serve  again  after  12 
consecutive  months  out  of  office. 

Vacancies 

Any  vacancy  on  the  committee  would 
be  filled  by  a  majority  vote  of  the 
committee  members  remaining  for  the 
remaining  unexpired  term  of  the  vacant 
position.  This  authority  appears  in 
paragraph  (j)  of  proposed  §  983.33.  The 
replacement  must  fulfill  all  of  the 
qualifications  set  forth  as  required  for 


any  other  nominee  for  the  position,  and 
that  person's  qualifications  would  have 
to  be  certified  to  USDA.  The  Department 
could  then  appoint  the  nominee  to  serve 
the  balance  of  the  term. 

This  procedure  would  eliminate  the 
need  to  conduct  a  special  nomination  to 
fill  a  vacancy  for  the  balance  of  a  term, 
which  would  be  less  than  two  years  in 
any  case.  It  would  also  serve  to  address 
situations  in  which  a  member's  position 
is  vacant  and  the  alternate  declines  the 
position  or  is  not  available  to  fill  the 
vacancy,  as  provided  in  proposed 
§  983.33(g).  The  authority  could  also  be 
used  to  fill  a  vacancy  for  an  alternate 
member. 

Proposed  Quorum  and  Voting 
Provisions 

The  record  evidence  is  that  once  the 
committee  is  appointed,  a  quorum  of  the 
committee  would  consist  of  seven 
committee  members.  This  would 
include  handlers,  producers  and  the 
public  member.  Except  as  discussed 
below,  any  action  of  the  committee 
would  require  the  concurring  vote  of  a 
majority  of  the  committee  members 
present.  An  alternate  could  serve  as  a 
member  for  purposes  of  constituting  a 
quorum  and  voting  if  the  member  is 
absent. 

Record  evidence  indicated,  however, 
that  certain  issues  are  of  sufficient 
significance  to  the  industry  that  action 
should  require  a  greater  degree  of 
consensus  than  a  simple  majority  vote 
would  demonstrate.  Witnesses  testified 
that  there  are  four  areas  that  should 
require  at  least  seven  concurring  votes, 
prior  to  any  recommendation  being 
made  to  the  USDA.  The  first  involves 
any  modifications  of  the  minimum 
quality  levels  set  forth  in  proposed 
§  983.39.  The  second  entails  any  change 
in  the  aflatoxin  levels  prescribed  in 
§983.38  of  the  proposed  order. 
Adjustments  in  the  sampling  and 
inspection  requirements  included  in  the 
order  with  respect  to  minimum  quality 
(including  aflatoxin)  requirements  is 
another  area  that  should  require  seven 
concurring  votes.  And,  findly,  the 
record  indicates  that  recommendations 
related  to  changes  in  committee 
representation  (including  qualifications 
and  affiliation  issues)  should  require  a 
higher  level  of  committee  member 
agreement. 

As  such,  this  proposal  provides  that 
any  recommended  change  or 
modification  to  the  issues  ouUined 
above  would  require  at  least  seven 
concurring  votes.  Any  other  actions  by 
the  committee  could  be  determined  by 
a  simple  majority  of  those  voting. 

The  record  shows  that  at  committee 
meetings,  members  could  cast  their  vote 
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by  voice  or  in  writing.  Participation  by 
telephone  would  be  permitted  as  long  as 
the  equipment  used  would  allow  all 
meeting  participants  to  hear  and 
communicate  with  each  other. 
Telephone  or  similar  communication 
equipment  could  include  conference 
call  equipment  and/or  audio-visual 
equipment  that  would  allow  all 
members  to  participate  in  a  meeting 
simultaneously. 

If  for  some  reason  an  action  must  be 
taken  without  a  meeting,  record 
evidence  indicates  that  such  action 
would  require  a  unanimous  vote  of  the 
committee,  and  the  votes  would  have  to 
be  in  writing.  Witnesses  testifying  at  the 
hearing  stated  that  the  types  of 
committee  actions  contemplated 
without  a  meeting  would  be  limited  to 
issues  of  routine  business  or  those  of 
relatively  minor  importance,  such  as 
approval  of  meeting  minutes.  Such 
matters  would  not  merit  the  time  and 
expense  of  holding  an  assembled 
meeting.  This  proposed  provision  is 
conunon  to  several  existing  marketing 
orders  and  would  enhance  the 
committee's  decision-making  abilities 
on  simple  administrative  matters. 

Compensation 

While  testimony  supported 
reimbursement  of  necessary  expenses 
incurred  by  committee  members 
attending  meetings,  witnesses  testified 
that  no  compensation  should  be  made  to 
pistachio  producers  and  handlers  for 
their  service  on  the  committee.  To  the 
extent  the  committee  requested  the 
attendance  of  alternate  members,  those 
alternates  would  also  be  entitled  to 
reimbursement  of  their  expenses. 

Record  evidence  did  support 
compensation,  in  addition  to  the 
necessafy  expenses,  of  the  public 
member.  In  order  to  get  the  level  of 
experience  and  background  required  to 
serve  as  a  qualified,  effective  public 
member,  witnesses  stated  that  it  might 
be  necessary  to  compensate  that  person 
for  his  or  her  time.  Compensation  would 
need  to  be  set  at  a  reasonable  level,  and 
should  be  consistent  with  that  person's 
experience  and  background. 

Committee  Powers  and  Duties 

The  committee,  under  proposed 
§  983.35,  should  be  given  those  specific 
powers  that  are  set  forth  in  section 
608c(7)(C)  of  the  Act.  Such  powers  are 
necessary  for  an  administrative  agency, 
such  as  the  proposed  committee,  to 
carry  out  its  proper  functions. 
According  to  record  evidence,  the 
committee  would  have  four  general 
powers  under  the  proposed  provisions 
of  this  order: 


(1)  To  administer  the  provisions  of  the 
order; 

(2)  To  adopt  by-laws,  rules,  and 
regulations  for  the  implementation  of 
the  order  with  the  approval  of  the 
Department; 

(3)  To  receive,  investigate,  and  report 
to  the  Department  complaints  regarding 
violations  of  the  order;  and 

(4)  To  recommend  marketing  order 
amendments  to  the  Department. 

These  powers  are  necessary  to  carry 
out  the  committee's  functions  under 
both  the  proposed  order  and  the  Act. 
Witnesses  indicated  that  these  powers 
would  enable  the  committee  to  make 
recommendations  to  the  Department 
that  reflect  the  conditions  in  the 
industry  fi-om  their  knowledge  and 
experience. 

The  specific  duties  of  the  committee 
as  set  forth  in  §983.36  of  the  proposed 
order  are  necessary  for  the  discharge  of 
its  responsibilities.  These  duties  are 
similar  to  those  typically  specified  for 
administrative  agencies  under  other 
marketing  order  programs.  They  pertain 
to  specific  activities  authorized  under 
the  order,  such  as  investigating  and 
compiling  information  regarding 
California  pistachio  marketing 
conditions,  cuid  to  the  general 
administration  of  the  program  including 
hiring  employees,  appointing  officers, 
and  keeping  records  of  all  committee 
transactions.  The  proposed  order 
delineates  the  committee's  duties  as 
follows: 

(1)  The  committee  should  adopt 
bylaws  and  rules  for  the  conduct  of  its 
meetings  and  for  such  other  purposes  as 
it  deems  necessary.  The  committee 
should  also  select  such  officers  from 
among  its  membership,  including  a 
chairperson  and  vice-chairperson,  as 
may  be  necessary,  and  define  the  duties 
of  such  officers. 

(2)  The  committee  should  employ 
such  persons  as  it  deems  necessary  to 
effectively  and  efficiently  operate  the 
program.  The  committee  could  enter 
into  contracts  or  agreements  with  such 
persons,  determine  their  duties,  and 
establish  appropriate  levels  of 
compensation.  Such  contracts  or 
agreements  would  pertain  to  the 
provision  of  services  required  by  the 
order  and  for  the  payment  of  the  cost  of 
such  services  with  funds  collected 
under  the  order. 

(3)  The  committee  should  select  such 
subcommittees  as  may  be  necessary. 

(4)  The  committee  should  submit  to 
the  USDA  a  budget  for  each  fiscal 
period,  prior  to  the  beginning  of  such 
period.  The  budget  submission  should 
include  a  report  explaining  the  budget 
items  and  the  committee's 


recommendation  as  to  the  rate  of 
assessments  for  the  fiscal  period. 

(5)  The  committee  should  be  required 
to  keep  minutes,  books,  and  records  that 
reflect  all  of  the  acts  and  transactions  of 
the  committee.  Such  records  would  be 
subject  to  examination  by  the 
Department. 

(6)  The  committee  should  prepare 
periodic  statements  of  the  financial 
operations  of  the  committee  and  make 
copies  of  each  statement  available  to 
producers  and  handlers  for  examination 
at  the  office  of  the  committee. 

(7)  The  committee  should  be  required 
to  have  its  financial  statements  audited 
by  a  certified  public  accountant  at  least 
once  each  fiscal  year  and  at  such  times 
as  the  USDA  may  request.  Such  audits 
should  include  an  examination  of  the 
receipt  of  assessments  and  the 
disbursement  of  all  funds.  The 
committee  should  provide  USDA  with  a 
copy  of  all  audit  reports  and  should 
make  copies  of  such  audits,  after  the 
removal  of  any  confidential  individual 
or  handler  information  that  may  be 
contained  in  them,  available  for 
examination  at  the  committee's  office. 

(8)  The  committee  should  act  as  an 
intermediary  between  USDA  and  any 
pistachio  producer  or  handler  with 
respect  to  the  operations  of  the  order. 

(9)  The  committee  should  investigate 
and  assemble  data  on  the  growing, 
handling,  shipping  and  marketing 
conditions  with  respect  to  pistachios. 

(10)  The  committee  should  be 
required  to  apprise  the  Department  of 
all  committee  meetings  in  a  timely 
manner. 

(11)  The  committee  should  be 
required  to  submit  to  USDA  such 
available  information  as  the  Department 
may  request. 

(12)  The  committee  should  have  the 
duty  to  investigate  compliance  with  the 
provisions  of  the  order. 

(13)  The  committee  should  provide, 
through  communication  to  producers 
and  handlers,  information  regarding  the 
activities  of  the  committee.  The 
committee  should  also  respond  to 
industry  inquiries  about  committee 
activities. 

(14)  The  committee  should  oversee 
the  collection  of  assessments  levied 
under  the  order. 

(15)  Finally,  the  committee  should 
have  the  authority  to  borrow  such  funds 
as  may  be  necessary  to  fulfill  its 
responsibilities  and  obligations.  Any 
loan  would  be  subject  to  USDA 
approval  and  could  not  exceed  the 
expected  expenses  of  one  fiscal  year. 

Witnesses  explained  that  the  above- 
outlined  duties  are  important  to  the 
efficient  and  functional  operation  of  the 
committee. 
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Material  Issu^  Number  5(c) — Expenses 
and  Assessments 

The  commiltee  should  be  required  to 
prepare  a  bud]  ;et  showing  estimates  of 
income  and  e;  penditures  necessary  for 
the  administra  tion  of  the  marketing 
order  during  e  ich  fiscal  year.  The 
budget,  incluc  ing  an  analysis  of  its 
component  parts,  should  be  submitted 
to  USDA  suffii  :iently  in  advance  of  each 
fiscal  period  t(  i  provide  for  USDA's 
review  and  ap  iroval.  The  budget  should 
also  include  a  recommendation  to 
USDA  of  a  rat(  of  assessment  designed 
to  secure  incoi  ne  required  for  such  fiscal 
year. 

The  commit  ee  should  be  authorized 
under  §  983. 5i  of  the  proposed  order  to 
incur  such  ex{  enses  as  the  Department 
Finds  are  reasc  nable  and  likely  to  be 
incurred  durirg  each  fiscal,  or 
production,  year.  Such  a  provision  is 
necessary  to  a;  sure  the  maintenance  and 
functioning  of  the  committee,  and  to 
enable  the  committee  to  perform  its 
duties  in  accoi  dance  with  the 
provisions  of  t  le  order. 

The  record  s  tates  that  funds  to  cover 
the  cotwnittee  s  expenses  would  be 
obtained  throu  gh  the  collection  of 
assessments  fr  )m  handlers  who  process 
pistachios  in  i  le  proposed  production 
area.  These  ass  essments  are  intended  to 
reflect  each  ha  idler's  proportional  share 
of  the  committ  3e's  expenses.  As  such, 
assessments  w  3uld  be  based  on  the  total 
amount  of  pist  ichios  processed  by  each 
handler  relativs  to  the  total  amount  of 
pistachios  processed  by  the  industry  as 
a  whole  durin<  a  given  production  year. 

Witnesses  e>  plained  that  since 
pistachios  are  )ften  transferred  between 
handlers  for  fu  rther  preparation  or 
packaging  for  i  larket,  it  would  be 
appropriate  to  ipply  assessment 
calculations  to  the  handler  who  first 
handles  a  parti  cular  lot  of  pistachios.  By 
assessing  the  h  andler  who  initially 
receives  a  lot  of  pistachios,  the  industry 
intends  to  prev  ent  having  assessments 
paid  more  thar  once  for  the  same 
pistachios.  Th(  previous  discussion  of 
the  definition  (if  "assessed  weight" 
further  clarifie  ;  this  calculation. 

Testimony  ii  i  support  of  proposed 
§  983.52  coveri  ng  committee  expenses 
indicates  that  jirior  to  the  beginning  of 
each  productio  n  year,  and  as  may  be 
necessary  then  lafter,  the  committee 
should  prepare  an  estimated  budget  of 
expenses  necei  sary  for  its  effective 
administration  of  the  order.  Based  upon 
this  estimate,  t  le  committee  would 
calculate  and  r  jcommend  to  the 
Department  a  i  ite  of  assessment  that 
would  provide  adequate  funds  to  cover 
the  cost  of  proj  ected  expenditures. 
Preparing  a  bu  iget  for  the  committee 


prior  to  the  begiiming  of  each  fiscal 
period  is  reasonable.  A  budget  is 
necessary  to  provide  the  committee  and 
the  Department  with  a  basis  for 
determining  the  assessment  necessary  to 
cover  the  cost  of  operation. 

The  committee  would  present  its 
annual  budget  to  USDA  for  review  and 
approval.  Accompanying  the  budget 
would  be  a  report  showing  the  basis  for 
its  calculations,  an  explanation  of  each 
line  item,  and  any  proposed  year-over- 
year  increases  or  decreases. 
Assessments  would  be  levied  at  the 
rates  established  by  USDA. 
Establishment  of  such  assessment  rates 
would  be  accomplished  through  the 
informal  rulemaking  process.  Such  rates 
would  be  established  on  the  basis  of  the 
committee's  recommendations  or  other 
available  information. 

Witnesses  stated  that  any  assessment 
rate  recommended  to  the  Department 
should  be  limited  to  a  maximum  rate  of 
one  half  of  1  percent  of  the  industry's 
previous  production  year'*  average 
producer  price.  The  average  producer 
price  would  be  calculated  by  the 
committee  and  would  be  based  on  the 
previous  year's  average  grower  receipt 
per  pound  of  pistachios. 

The  record  shows  that  recent 
producer  prices  for  pistachios  were 
around  Si. 10  per  pound.  If  the  average 
producer  price  calculated  by  the 
committee  for  the  previous  year  was 
$1.10  per  pound,  the  maximum 
assessment  rate  for  the  current  year's 
crop  would  be  $0.0055,  or 
approximately  one  half  a  cent  per 
pound.  Applying  this  rate  to  2001 
production  of  about  160  million  pounds 
would  yield  a  maximum  assessment 
income  of  $880,000.  Witnesses  testified 
that  this  should  be  sufficient  to  operate 
the  proposed  program. 

The  intent  of  the  maximum  limit  on 
the  assessment  rate  is  to  assure 
pistachio  producers  and  handlers  that 
program  expenses  would  be  kept  within 
specified  limits,  and  that  no  projects 
requiring  extraordinary'  expenditures 
would  be  undertaken.  The  proposed 
limit  appears  reasonable  for  the 
administration  of  a  program  of  this 
nature. 

Witnesses  reasoned  that  there  could 
be  times  during  a  fiscal  period  when  it 
would  become  necessary  to  revise  the 
budget  and/or  increase  the  assessment. 
Such  instances  could  include  situations 
where  actual  harvest  is  lower  than 
anticipated  or  the  committee  incurs 
unforeseen  expenses.  In  this  regard, 
witnesses  stated  that  the  assessment  rate 
should  not  be  increased  without  the 
committee  first  making  a 
recommendation  and  securing  approval 
of  the  Department  to  do  so.  Such 


recommendation  would  also  need  to  be 
made  prior  the  issuance  of  that 
production  year's  final  handler 
assessment  bill.  Any  assessment 
increase  would  be  ^plicable  to  all 
pistachios  received  and  processed  by 
handlers  within  the  proposed 
production  area  for  that  production 
year. 

During  the  hearing,  questions  were 
raised  regarding  proposed  order 
language  contained  in  the  Notice  of 
Hearing.  Language  in  the  Notice 
provided  that  any  change  to  the 
assessment  rate  would  be  required  to  be 
recommended  and  approved  before 
October  1  of  any  production  year  and 
before  the  date  established  for  payment 
of  the  assessment.  Discussion  at  the 
hearing  resulted  in  witnesses 
acknowledging  that  situations  could 
arise  where  these  deadlines  would  be 
too  restrictive,  and  would  prevent  the 
committee  from  being  able  to  address 
unforeseen  shortfalls  in  assessment 
income. 

Accordingly,  witnesses  recommended 
that  the  committee,  as  necessary,  be 
permitted  to  adjust  the  rate  of 
assessment  (with  USDA's  approval)  at 
any  time  before  the  final  billing  is  made 
for  the  assessment.  Section  983.53(b) . 
should  therefore  be  modified  by 
removing  the  October  1  deadline  and 
clarifying  language  that  would  allow  the 
committee  to  recommend  changes  to  the 
assessment  rate  before  the  issuance  of 
the  last  handler  assessment  billing 
statement. 

Record  evidence  in  support  of 
proposed  §  983.55  indicates  that  if 
assessments  are  not  paid  within  the 
time  prescribed  by  the  committee,  the 
handler  would  be  required  to  pay  to  the 
committee  a  late  payment  charge  of  10 
percent  of  the  amount  of  the  assessment 
determined  to  be  past  due  and,  in 
addition,  interest  on  the  unpaid  balance 
at  the  rate  of  1 V2  percent  per  month. 
Late  payment  charges  and  interest  on 
unpaid  balances  are  reasonable  in 
encouraging  timely  payment  of 
assessments  and  compensating  the 
committee  for  expenses  incurred  in 
collecting  unpaid  assessments. 

While  supporters  of  this  proposal 
indicated  that  any  assessments  imposed 
under  the  program  would  be  quite 
modest,  timely  collection  of  those 
assessments  would  be  important  in 
order  to  efficiently  and  effectively 
administer  the  provisions  of  this 
proposed  program.  Moreover,  they 
indicated  that  if  one  handler  were  to 
become  delinquent  in  paying  his  or  her 
assessments,  this  could  serve  as  an 
incentive  for  others  to  also  become 
delinquent.  Witnesses  felt  that  the 
proposed  late  payment  and  interest 
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charges  would  help  to  ensure  stability 
in  the  flow  of  committee  funds  collected 
through  assessments. 

The  record  evidence  is  that  the 
committee  should  have  the  authority  to 
recommend  other  rates  for  late  payment 
and  interest  charges,  as  may  be 
appropriate.  Section  983.55  is  being 
modified  to  clarify  this  point.  Any 
change  in  these  rates  would  require 
approval  of  the  Department  through  the 
informal  rulemaking  process. 

The  Department  is  recommending 
several  additional  modifications  in 
proposed  §  983.55.  The  language 
contained  in  the  hearing  notice 
provided  that  in  addition  to  delinquent 
assessments,  late  charges  and  interest 
would  be  imposed  on  handlers  who  fail 
to  file  required  reports  under  the  order. 
Since  (in  the  case  of  unfiled  reports) 
there  would  be  no  monetary  value  upon 
wWch  to  impose  these  charges,  this 
provision  is  found  unworkable  and  is 
therefore  deleted. 

Witnesses  also  supported  a  provision 
that  if  a  handler  is  delinquent  in  paying 
his  or  her  assessments  for  more  than  60 
days,  the  committee  could  request  that 
the  USDA  stop  providing  aflatoxin  and 
grade  and  size  inspections  to  the 
delinquent  handler.  Witnesses  also 
suggested  that  the  committee  could 
require  any  handler  who  fails  to  pay  an 
assessment  or  related  charge  to  furnish 
and  maintain  a  surety  bond  in  a  form 
and  amount,  and  for  a  period  of  time, 
specified  by  the  committee.  These 
provisions  are  not  typical  in  relation  to 
delinquent  assessments  under  a 
marketing  order  program.  Thus,  these 
provisions  are  being  deleted  from 
§983.55  of  the  proposed  order.  The 
Dep^ment  would  work  with  the 
committee  staff  in  determining  an 
appropriate  course  of  action  relating  to 
violations  of  the  proposed  order, 
including  nonpayment  of  assessments. 

Under  the  proposed  order,  the 
committee  would  be  allowed  to  accept 
voluntary  contributions.  Contributions 
could  only  be  used  to  pay  for  authorized 
committee  expenses.  The  committee 
may  accept  contributions,  for  example, 
to  fund  the  operations  of  the  order 
during  the  first  part  of  a  production 
year,  before  sufficient  income  is 
available  from  assessments  on  the 
current  year's  pistachios. 

A  section  on  accounting  is  necessary 
to  assure  handlers  and  the  industry  that 
funds  would  only  be  used  for  the 
purposes  intended,  that  there  would  be 
a  proper  disposition  of  excess  funds, 
and  that  a  detailed  accounting  would  be 
made  of  such  disposition.  Under  the 
order,  the  committee  would  only  be 
authorized  to  incur  such  expenses  as 
USDA  finds  are  reasonable  and  likely  to 


be  incurred  by  it  during  each 
production  year  for  its  maintenance  and 
functioning,  and  for  such  other 
purposes  as  the  Department  may 
determine  to  be  appropriate. 

Paragraph  (a)  of  proposed  §  983.56 
provides  for  situations  where,  at  the  end 
of  the  fiscal  period,  the  assessments 
collected  may  be  in  excess  of  expenses 
incurred.  According  to  record  evidence, 
the  provisions  under  this  section  would 
allow  the  committee,  with  the  approval 
of  the  Department,  to  establish  an 
operating  monetary  reserve.  This  would 
allow  the  committee  to  carry  over  to 
subsequent  production  years  any  excess 
funds  in  a  reserve,  provided  that  funds 
already  in  the  reserve  do  not  exceed 
approximately  two  years*  expenses.  If 
reserve  funds  do  exceed  that  amount, 
the  assessment  rate  should  be  reduced 
to  bring  the  reserves  to  a  more 
reasonable  level.  These  reserve  funds 
could  be  used  to  defray  expenses  during 
any  production  year  before  assessment 
income  is  sufficient  to  cover  such 
expenses;  to  cover  deficits  incurred 
during  any  fiscal  period  when 
assessment  income  is  less  than 
expenses;  to  defray  expenses  incurred 
during  any  period  when  any  or  all 
provisions  of  the  order  were  suspended 
or  inoperative;  and,  to  cover  necessary 
expenses  of  liquidation  in  the  event  of 
termination  of  the  program. 

If  any  excess  funds  were  not  retained 
in  a  reserve,  each  handler  who  paid 
assessments  would  be  entitled  to  a 
proportionate  refund  of  the  excess 
assessments  collected.  If  excess 
assessments  remained  at  the  end  of  a 
given  production  year,  the  committee 
could  apply  each  handler's  excess  as  a 
credit  for  handlers  towards  the  next 
prpduction  year's  operating  costs,  or  the 
cohimittee  could  refund  such  funds  to 
the  handlers. 

Testimony  states  that  all  funds 
received  by  the  committee  pursuant  to 
the  provisions  of  the  proposed  order 
would  be  used  solely  for  the  purposes 
specified  in  the  order.  Moreover. 
§  983.56  would  authorize  the 
Department  at  any  time  to  require  the 
committee  and  its  members  to  account 
for  all  receipts,  disbursements,  funds, 
property  or  records  for  which  they  are 
responsible.  This  authority  is  necessary 
to  ensure  that  proper  accounting 
procedures  are  followed  at  all  times. 

Whenever  any  person  ceases  to  be  a 
member  of  the  committee,  that 
individual  should  be  required  to 
account  for  all  receipts  and 
disbursements  for  which  he  or  she  was 
responsible.  That  person  should  also  be 
required  to  deliver  all  property  and 
funds  in  such  person's  possession  to  the 
committee.  Finally,  that  person  would 


execute  such  assigiunents  and  other 
instruments  as  might  be  necessary  or 
appropriate  to  vest  in  the  committee  full 
title  of  all  committee  property  and 
funds. 

In  the  event  the  proposed  order  were 
to  be  terminated  or  become  inoperative, 
the  committee,  with  the  approval  of 
USDA,  would  appoint  one  or  more 
trustees  for  holding  records,  funds  or 
other  property  of  the  committee.  Any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  would 
be  returned,  to  the  extent  practicable, 
pro  rata  to  the  handlers  from  whom 
such  funds  were  collected.  Distribution 
of  those  funds  would  be  carried  out  in 
a  way  that  the  Department  deems 
appropriate. 

Material  Issue  Number  5(d) — Quality 
and  Inspection  Requirements 

According  to  record  evidence, 
provisions  regarding  maximum 
aflatoxin  levels,  minimum  quality  levels 
(including  size  requirements),  and 
testing  and  certification  procedures 
should  be  included  in  the  proposed 
order.  These  provisions  are  captured 
under  the  proposed  §§  983.38  through 
983.46. 

Presently,  certain  pistachio  quality 
controls  are  in  place  under  the 
California  Pistachio  Marketing 
Agreement  (agreement).  The  agreement 
is  effective  under  the  California 
Marketing  Act  (Chapter  1,  Part  2. 
Division  21  of  the  Food  and  Agricultural 
Code  of  the  State  of  California).  The 
regulations  in  effect  under  the 
agreement  prohibit  the  blending  of 
naturally  and  artificially  opened 
pistachios:  ban  the  practice  of  bleaching 
pistachios;  and  require  mandatory 
aflatoxin  testing  for  shipments  to 
specified  export  markets.  These 
regulations  are  voluntar\'  in  that  they 
apply  only  to  handlers  who  choose  to 
sign  the  agreement.  The  record  evidence 
is  that  signatories  to  the  agreement 
current  account  for  82  percent  of  the 
pistachios  produced  in  California. 

The  proposed  Federal  order  would 
establish  mandatory  testing  and 
certification  requirements  for  California 
pistachios  distributed  for  domestic 
human  consumption.  The  order  would 
include  requirements  that  set  maximum 
tolerance  levels  for  aflatoxin  and 
defects,  and  a  minimum  allowable  size. 
The  requirements  under  the  proposed 
order  would  not  duplicate  or  contradict 
the  regulations  under  the  State 
agreement. 

According  to  the  record,  in 
preparation  for  this  proposal,  the 
California  pistachio  industry  initiated  a 
study  group  on  pistachio  quality 
assurance  issues  in  Mav  2000.  The 
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purpose  of  this  study  group  was  to 
identify  areas  o  F  quality  regulation  that 
would  elicit  consensus  and  support 
among  industn  producers  and  handlers. 
Record  evidence  also  states  that  the 
proposed  reguli  itory  provisions  are 
based  on  currei  t  industry  practices  and 
axe  substantiate  d  by  a  wide  body  of 
scientific  reseajch  and  data. 

Record  testin  ony  ties  the  industry's 
concern  over  th  e  regulation  of  aflatoxin 
in  pistachios  to  the  protection  of 
consumer  inter  ssts  by  preventing  the 
sale  of  contamii  lated  nuts.  Witnesses 
repeatedly  citec  evidence  demonstrating 
consumers'  reli  ctance  to  buying 
defective  or  dai  laged  pistachios 
contaminated  m  ith  mold.  Consumer 
concerns  about  the  presence  or  threat  of 
aflatoxin  in  pisi  achios  makes  the 
regulation  of  af  atoxin  bearing  molds 
important. 

Moreover,  wi  nesses  testified  that  if 
there  were  an  o  itbreak  of  aflatoxin 
contamination  i  n  pistachios, 
widespread  consumer  reluctance  to  buy 
pistachios  couh  1  result,  even  if  the 
contamination  i ^as  limited  and  quickly 
remedied.  Witn  ?sses  feared  that  a  single 
occurrence  oT  al  latoxin  contamination 
in  pistachios  could  devastate  the 
California  pistachio  industry  and  create 
effects  that  could  take  years  and 
substantial  finajicial  resources  to 
overcome. 

Record  evidei  ice  demonstrates  the 
importance  of  n  gulating  quality 
(including  size)  in  tandem  with 
aflatoxin,  as  resi  sarch  suggests  a  strong 
correlation  betv  een  some  sub-quality 
characteristics  (  or  example,  "early- 
split"  pistachio  nuts)  and  the  propensity 
for  aflatoxin  cot  tamination. 

Evidence  pres  ented  at  the  hearing 
suggests  that  afl  itoxin  contamination 
first  occiu's  in  ti  e  field  and  can  continue 
to  occur  until  pi  stachios  are  dried  to  a 
level  where  mol  d  cannot  grow.  Industry 
research  shows  hat  most  of  the 
aflatoxin  occurs  in  early  split  nuts  or 
pistachios  wher;  the  hull  is  damaged 
prior  to  harvest.  A  high  percentage  of 
small  pistachios  have  a  tendency  to  split 
early  compared  to  larger  pistachios. 
Accordingly,  wi  tnesses  explained  that 
there  is  a  strong  correlation  between 
smaller,  lighter  listachios  with  staining 
on  the  shell  and  the  presence  of 
aflatoxin. 

Record  evider  ce  presented  on  the 
basis  of  researcl;  conducted  by  Mark  A. 
Doster  and  Thenis  J.  Michailides 
("Characteristic!  1  of  Pistachio  Nuts  with 
Aspergillus  Molds,"  1991)  delineates  a 
positive  correlal  ion  between  early  split 
pistachios  and  aflatoxin.  A  witness 
citing  this  study  quoted,  "Early  splits 
(ES)  are  pistachi  o  nuts  that  have  both 
hull  and  shell  s|  ilit  and  frequently  have 


moldy  and/or  insect-infested  kernels. 
The  hulls  of  ES  nuts  split  over  a  several 
week  period  prior  to  harvest.  Those  ES 
that  split  earlier  than  two  weeks  before 
harvest  had  four  times  greater 
Aspergillus  mold  contamination 
compared  with  ES  that  split  within  two 
weeks  of  harvest.  Both  older  ES  and  ES 
with  moldy  kernels  had  very  different 
physical  characteristics  compared  to 
normal  nuts:  fruits  and  kernels  weighed 
less,  hulls  were  more  shriveled,  and 
shells  were  smaller  and  stained  *   *   *. 
In  a  t\'pical  orchard  approximately  1  to 
4%  of  the  nuts  are  ES  at  harvest  time. 
Molds  in  the  genus  Aspergillus  are 
frequently  found  in  ES  nuts." 

According  to  other  studies  cited  at  the 
hearing,  90  percent  of  aflatoxin  is 
contained  in  4.6  percent  of  low-quality 
pistachios.  Witnesses  citing  these 
studies  further  stated  that  removal  of 
low-quality  product,  defined  as  smaller, 
lighter,  stained-shell  nuts  typically 
found  in  "early  splits",  would  reduce 
the  average  presence  of  aflatoxin  in 
pistachios  from  1.2  to  0.12  nano-grams/ 
gram  (ng/g)  for  all  product  sold  for 
human  consumption. 

Fiulhermore,  drawing  from  a  study  on 
the  distribution  of  aflatoxin  in 
processed  and  unprocessed  pistachios, 
witnesses  cited  the  study's  conclusion 
that,  "all  aflatoxin  found  here  arises  in 
the  orchard;  none  is  produced  under 
normal  processing  conditions." 

Record  evidence  demonstrated  that 
aflatoxin  occurs  rarely  in  a  very  small 
number  of  nuts,  it  originates  in  the  field, 
and  it  is  predominantly  found  in  early 
split  or  damaged  pistachios  which  have 
very  different  physical  characteristics 
than  higher  quality  pistachios. 

Due  to  the  exceptional  physical 
characteristics  of  the  infected  nuts, 
witnesses  explained  that  these  nuts 
should  be  removed  as  part  of  the 
industry's  handling  procedures.  As 
such,  witnesses  advocated  the 
implementation  of  mandatory 
regulations  that  would  not  only  set  a 
maximum  level  of  aflatoxin,  but  also, 
through  quality  and  size  specifications, 
encourage  the  removal  of  those  nuts  that 
both  have  the  least  consumer 
acceptance  and  are  most  likely  to  harbor 
aflatoxin. 

Marketing  Policy 

Proposed  §  983.37  would  require  that 
the  committee  prepare  and  submit  to 
USDA  prior  to  August  1st  of  each  year 
an  annual  marketing  policy.  The 
marketing  policy  would  serve  as  the 
basis  for  any  committee 
recommendations  for  revisions  in 
quality  regulations  for  the  upcoming 
crop  year.  Record  evidence  explained 
that  in  developing  its  marketing  policy. 


the  committee  should  consider 
production,  harvesting,  processing  and 
storage  conditions,  as  well  as  current 
and  prospective  prices. 

Proposed  Aflatoxin  Provisions 

According  to  testimony  presented  by 
Dr.  Al  Eaton,  Director  of  the  Center  for 
Ecogenetics  and  Environmental  Health, 
and  the  Department  of  Environmental 
Health,  School  of  Public  Health  and 
Community  Medicine,  both  of  the 
University  of  Washington,  aflatoxin  is  a 
known  contaminant  in  pistachios.  Dr. 
Eaton's  testimony  outlined  the  scientific 
arguments  behind  regulating  aflatoxin 
as  a  known  human  carcinogen.  Other 
witnesses  argued  that  regulation  of 
aflatoxin  is  an  important  factor 
contributing  to  the  quality  of  pistachios. 
Witnesses  testified  diat  regulation  of 
aflatoxin  is  crucial  to  positive 
acceptance  of  pistachios  among 
consumers  and  growth  of  consumer 
demand. 

As  stated  by  Dr.  Eaton,  the  U.S.  and 
international  scientific  communities 
have  reviewed  the  significance  of 
aflatoxin  in  human  food  and  animal 
feed  extensively.  Dr.  Eaton  referred  to 
studies  by  Eaton  and  Groopman,  1994, 
as  well  as  the  Food  and  Agriculture 
Organization  and  World  Health 
Organization's  Joint  Expert  Committee 
on  Food  Additives  (JECFA),  1998.  Dr. 
Eaton  stated  that  limiting  aflatoxin  in 
affected  commodities  is  important  in 
regard  to  these  concerns. 

Proposed  §  983.38(a)  would  provide 
for  a  maximum  aflatoxin  level  for 
pistachios  shipped  for  domestic  human 
consumption.  The  level  supported  by 
record  evidence  is  15  parts  per  billion 
(ppb).  Under  this  provision,  no 
pistachios  with  an  aflatoxin  level  greater 
than  15  ppb  could  be  shipped  for 
domestic  human  consumption. 
Witnesses  testifying  at  the  hearing 
stated  that  the  15  ppb  threshold  is  an 
appropriate  level  to  ensure  the  quality 
of  pistachios.  Witnesses  also  explained 
that  15  ppb  is  the  maximum  level  of 
aflatoxin  allowed  in  peanuts,  another 
commodity  known  to  be  affected  by 
aflatoxin-bearing  molds  (7  CFR  part 
996). 

The  United  States  Food  and  Drug 
Administration  (FDA)  ciurently 
employs  an  aflatoxin  tolerance  level  in 
pistachios  of  20  ppb.  Thus,  this 
proposal  would  be  more  restrictive  than 
what  is  currently  accepted  by  the  FDA. 
Witnesses  explained  that  the  15  ppb 
was  selected  as  the  proposed  maximum 
threshold  to  ensure  that  sampling 
procedures  would  result  in  ailatoxin 
tolerances  below  the  current  FDA  level. 

Proposed  §  983.38(a)  also  provides 
that  an  aflatoxin  inspection  certificate 
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must  cover  all  shipments  for  domestic 
human  consumption.  Further,  any 
pistachios  that  fail  to  meet  the  aflatoxin 
requirement  must  be  disposed  of  in 
certain  ways.  The  inspection  and 
substandard  pistachio  disposition 
procedures  are  discussed  in  detail  later 
in  this  document. 

At  the  hearing,  witnesses 
reconunended  eliminating  the  decimal 
point  and  the  zero  from  all  references  to 
"15.0"  ppb.  The  maximum  aflatoxin 
threshold  should  read  "15"  ppb. 
Witnesses  explained  that  current  testing 
techniques  available  to  the  industry  are 
only  accurate  to  one  part  per  billion.  As 
such,  requiring  testing  beyond  the  one 
part  per  billion  would  not  be  compatible 
with  current  industry  testing  abilities. 
Similarly,  references  to  "5.0"  ppb  and 
"10.0"  ppb  should  be  changed  to  "5" 
ppb  and  "10"  ppb  in  all  corresponding 
descriptions  of  aflatoxin  test  sampling 
procedures.  These  changes  are  reflected 
in  the  proposed  order  language 
contained  in  this  Recommended 
Decision. 

Witnesses  testified  that  a  considerable 
amount  of  concern  and  debate  over  the 
proposed  aflatoxin  and  other  quality 
requirements  resulted  in  the  details  of 
those  proposed  requirements  being 
included  in  the  proposed  order 
language.  According  to  the  record, 
industry  discussions  favored  including 
specific  regulatory  language  in  the  order 
over  establishing  committee  authority  to 
reconunend  such  regulations.  Witnesses 
explained  that  the  former  would  allow 
industry  participants  to  know,  prior  to 
voting  on  the  proposed  order  in 
referendum,  what  specific  requirements 
would  be  imposed  on  the  industr>'. 
Thus,  producers  would  be  able  to  make 
a  more  informed  decision  as  to  whether 
they  favor  the  program. 

Witnesses  testified  that  the  committee 
should  have  the  authority  to  make 
recommendations  to  the  Department  to 
change  the  specified  maximum  aflatoxin 
level  of  15  ppb.  Paragraph  (b)  of 
proposed  §  983.38  therefore  provides 
authority  for  changing  the  allowable 
level  of  aflatoxin  in  the  event  that 
industry  conditions  change  or  research 
shows  that  a  change  in  the  aflatoxin 
level  would  be  appropriate.  As 
previously  discussed  under  Material 
Issue  5(b),  such  a  reconunendation 
would  require  the  concurring  votes  of  at 
least  seven  committee  members. 

Transfer  Between  Handlers 

Paragraph  (c)  of  §  983.38  would 
provide  that  transfers  of  pistachios 
between  handlers  within  the  production 
area  are  exempt  from  the  aflatoxin 
requirement. 


Record  evidence  indicates  that 
pistachios  are  customarily  traded  among 
handlers.  Trade  among  handlers 
predominantly  occurs  as  a  meems  for 
individual  handlers  to  buy  or  sell 
pistachios  to  meet  the  specific  needs  of 
their  respective  customers.  Witnesses 
also  explained  that  some  handlers  are 
better  equipped  than  others  to  handle 
pistachios  that  present  processing 
problems.  As  such,  pistachios  requiring 
re-working  to  meet  industry  quality 
standards  are  often  transferred  fi"ora  one 
handler  to  another  for  more  efficient 
handling. 

An  example  of  an  inter-handler 
transfer  presented  at  the  hearing 
described  a  handler  who  is  unable  to 
ship  pistachios  because  they  have  too 
much  dark  stain  on  the  shells,  and  are 
deemed  to  be  umnarketable  in  that  state! 
However,  another  handler  is  able  to 
paint  the  shells  with  a  red  food  grade 
colorant  that  covers  the  dark  stain, 
making  the  pistachios  acceptable  to 
consumers.  Transferring  the  pistachios 
from  the  first  handler  to  the  second 
handler  could  benefit  both  parties. 

Proposed  §983. 38(c)  would  facilitate 
transfers  of  pistachios  between 
handlers,  which  would  allow  for  the 
highest  use  of  the  pistachios.  While 
pistachios  could  be  transferred  from  one 
handler  to  another  without  first  being 
tested  and  certified  as  meeting  the 
aflatoxin  requirement,  those  pistachios 
would  have  to  meet  that  requirement 
prior  to  entering  the  market  fer  domestic 
human  consumption.  If  the  pistachios 
had  been  tested  and  certified  as  meeting 
the  aflatoxin  requirement  by  the  first 
handler,  those  pistachios  would  not 
have  to  be  tested  and  certified  a  second 
time.  This  would  be  true  only  if  the  lot's 
identity  had  been  preserved,  as 
discussed  in  the  discussion  below 
relative  to  "Traceability." 

Traceability 

Proposed  §  983.38(d)  would  require 
that  each  lot  of  pistachios  inspected  for 
aflatoxin  be  uniquely  identified  and 
traceable  ft'om  the  point  of  testing 
through  shipment  by  the  handler.  This 
is  necessary  because  the  handling  of 
pistachios  consists  of  a  number  of 
different  steps  that  occur  over  a  period 
of  time. 

Witnesses  stated  that  identification  of 
individual  lots  would  be  necessary  in 
order  to  distinguish  one  lot  from 
another  for  aflatoxin  certification 
purposes.  Unique  identification  and 
traceability  of  lots  would  be  necessary 
to  ensure  handler  compliance  with  the 
provisions  of  the  order.  Fiuther,  in  the 
event  that  sub-quality  or  aflatoxin 
contamination  was  found  by  a  handler 
or  his  or  her  customers,  traceability 


would  allow  for  expeditious  response 
on  the  part  of  that  handler  to  remove 
such  product  from  the  production  line 
or  market. 

Traceability  would  be  accomplished 
through  the  maintenance  of  each  lot's 
identity  as  that  lot  proceeds  through  a 
handling  facility.  A  lot  could  be  in  a 
handler's  storage  bins  when  a  sample  is 
taken  for  aflatoxin  testing  and 
certification  purposes.  The  pistachios 
could  be  nui  through  a  roasting  line 
later  that  day,  and  packaged  on  a 
subsequent  day.  In  this  example, 
witnesses  explained  that  the  handler 
would  assign  a  unique  number  to  the  lot 
when  the  sample  is  taken,  and  the 
pistachios  in  the  lot  would  be  identified 
by  that  number  through  the  entire 
handling  process.  This  issue  is  further 
discussed  in  relation  to  proposed 
§983.44,  "Inspection,  certification  and 
identification." 

Sampling 

Proposed  §983. 38(d)(1)  and  (d)(2) 
outline  sampling  procedures  for  testing 
for  aflatoxin  and  other  quality 
requirements.  The  samples  would  be 
drawn  by  an  inspector  or  under  the 
supervision  of  an  inspector. 

Witnesses  explained  that  each  sample 
drawn  would  need  to  be  sufficient  to 
meet  testing  procedure  requirements 
under  proposed  §  §  983.38  (Aflatoxin 
levels)  and  983.39  (Minimum  quality 
levels).  The  record  shows  that  having 
one  sample  drawn  to  serve  both 
purposes  would  meike  the  testing 
procedures  more  efficient  and  cost 
effective,  as  the  process  of  drawing 
samples  for  each  certification  process 
would  be  condensed  into  one. 
Witnesses  explained  that  this  would 
help  minimize  inspection  fees,  as  less 
sampling  time  would  be  needed. 
Sampling  procedures  for  aflatoxin  and 
minimum  quality  (including  size) 
certification  are  described  below,  and 
under  the  discussion  of  proposed 
§  983.39. 

Aflatoxin  Sampling  Procedures 

As  previously  discussed,  the  record  is 
that  aflatoxin  typically  presents  itself  in 
high  concentrations  in  very  few  nuts. 
Witnesses  recommended  a  sampling 
system  rooted  in  statistical  calculations 
of  aflatoxin  per  lot  based  on  varying 
sample  sizes  calibrated  to  lot  weight. 
The  recommended  sampling  protocol 
would  rely  on  established  statistical 
sampling  methodologies. 

As  there  is  not  an  internationally 
agreed  upon  procediu-e  for  aflatoxin 
sampling  of  pistachios,  the  proposed 
sampling  regimen  is  based  upon 
sequential  sampling  procediu^s  used  in 
the  U.S.  peanut  industry;  sampling 
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parameters  i 
field;  and  sam 
used  by  the 

Record  evi 
sample  for 
aflatoxin  testing 
prescribed  n 
samples 

be  accomplished 
sampling  devic  e 
probe. 

Witnesses 
samplers  are  d( 
random  samph 
pistachios  whi 


de  atified  by  experts  in  the 
I  iling  protocols  currently 
Eu  ropean  Union, 
de  nee  stated  that  each  lot 
insqell  and  kernel  pistachio 
must  be  made  up  of  a 
ur  iber  of  incremental 
Increfiental  sampling  would 
with  an  automatic 
or  with  a  sampling 


explained  that  automatic 
vices  that  extract 
from  a  stream  of 
the  nuts  are  processed 


in  the  handler's  plant.  Sampling  probes 
are  tubes,  with  5  to  10  ports,  that  are 
pushed  down  into  bins  of  bulk 
pistachios.  The  probe  extracts  pistachios 
from  the  bin  at  different  levels  of  the  bin 
ensuring  that  a  cross  sample  of  the 
pistachios  in  the  bin  are  taken  for 
testing  and  facilitates  the  collection  of 
the  required  incremental  samples. 
Probing  devices  are  widely  used  in  the 
sampling  of  other  food  products  with 
similar  physical  characteristics. 

According  to  record  evidence,  the 
number  of  incremental  samples  and  the 
totcil  weight  of  the  lot  sample  would  be 


dependent  on  the  size  of  the  lot.  As 
shown  in  the  table  below,  a  small  lot  of 
inshell  pistachios  weighing  220  pounds 
or  less  would  require  10  incremental 
samples,  resulting  in  a  total  lot  sample 
weighing  3  kilograms.  For  a  larger  lot  of 
inshell  pistachios  weighing  22,001 
poimds  to  150,000  poimds,  a  lot  sample 
of  30  kilograms  would  consist  of  100 
incremental  samples.  As  discussed  later, 
the  total  lot  sample  would  then  be 
divided  into  three  test  samples.  The 
foiuth  column  of  the  table  shows  the 
weight  of  each  of  the  test  samples. 


Inshell  Pistachio  Lot  Sampling  Increments  for  Aflatoxin  Certification 


Lot  weight  (lbs.) 


220  or  less  

221-440  

441-1100  

1101-2200  

2201-4400  

4401-11,000  .... 
11.001-22,000  . 
22.001-150.000 


Number  of  incre- 
mental samples 
for  the  lot  sample 


10 
15 
20 
30 
40 
60 
80 
100 


Total  weight  of  lot 
sample  (kilograms) 


j   Weight  of  test  sam- 
ple (kilograms) 


3.0 

4.5 

6.0 

9.0 

12.0 

18.0 

24.0 

30.0 


1.0 
1.5 
2.0 
3.0 
4.0 
6.0 
8.0 
10.0 


For  aflatoxin 
kernels,  the  prdposed 
sampling  requii  ements 
the  saihe  methc  dology 
incremental 
the  size  of  the 
number  require  d 
pistachios.  Hovjever 


sail 


testing  of  pistachio 
incremental 
would  follow 
The  number  of 
pies  would  depend  on 
,  and  would  equal  the 
for  inshell  lots  of 
,  the  lot  samples  for 


iDt 


kernel  testing  would  be  half  the  weight 
of  the  lot  samples  for  inshell  pistachio 
testing.  This  is  because,  as  the  record 
shows,  half  of  the  weight  of  inshell 
pistachios  is  made  up  of  the  shell,  and 
only  the  kernels  are  tested  for  aflatoxin. 

According  to  the  below  table,  a  lot 
sample  for  a  lot  of  220  pounds  or  less 


of  kernels  would  equal  1.5  kilograms 
and  consist  of  10  incremental  samples. 
A  lot  sample  for  a  lot  of  22,001  pounds 
to  150,000  pounds  of  kernels  would 
equal  15  kilograms  and  would  consist  of 
100  incremental  samples. 


Pistachio  Kernel  Lot  Sampling  Increments  for  Aflatoxin  Certification 


Lot  weight  (lbs.) 


220  or  less  

220-440  

441-1100  

1101-2200  

2201-4400  

4401-11,000  

11,001-22,000 
22,001-150,000 


Number  of  incre- 
mental samples 
for  the  lot  sample 


10 
15 
20 
30 
40 
60 
80 
100 


Total  weight  of  lot 
sample  (kilograms) 


1.5 
2.3 
3.0 
4.5 
6.0 
9.0 
12.0 
15.0 


Weight  of  test  sample 
(kilograms) 


.5 

.75 
1.0 
1.5 
2.0 
3.0 
4.0 
5.0 


shows  that  this 
practice.  That  v. 
lots  in  excess  o 


The  above  tal  les  provide  for  lot  sizes 
up  to  150,000  pounds.  The  record 

reflects  current  industry 
,  handlers  do  not  handle 
that  amount.  However, 
in  the  event  tha :  these  practices  change, 
proposed  sectic  a  983.46  would  allow 
the  proposed  salmpling  methodology  to 
accommodate  the  change.  Any  change 
in  sampling  pro  cedures  would  require  a 
reconmiendatioa  of  the  committee  and 
approval  of  the  [Department.  Proposed 
§  983.46  is  discussed  further  under 


"Modification  or  suspension  of 
regulations." 

The  record  evidence  is  that  the  next 
step  in  the  sampling  process  should  be 
that  the  lot  samples  for  inshell  and 
kernel  aflatoxin  testing  be  divided  into 
3  equal  test  samples.  The  dividing  of  the 
lot  sample  would  be  conducted  by,  or 
imder  the  supervision  of,  an  inspector 
with  the  Federal  cr  Federal-State 
Inspection  Service  (Inspection  Service). 
Witnesses  testified  that  any  inspection 
process  in  use  by  the  Inspection  Service 
should  be  available  to  pistachio 


handlers  under  the  proposed  order. 
Inspection  programs  that  could  be  used 
include  the  "Partoers  In  Quality" 
program  and  the  "Customer  Assisted 
Inspection  Program." 

Aflatoxin  Testing  Procedures 

As  provided  in  §  983.38(d)(2),  lot 
samples  intended  for  aflatoxin  testing 
and  certification  would  be  submitted  to 
a  laboratory  that  has  been  approved  or 
accredited  for  aflatoxin  analysis  by  the 
USD  A.  Witnesses  explained  that  such  a 
laboratory  could  be  a  third-party 
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laboratory  or  a  laboratory  run  by  an 
individual  handler.  In  any  case, 
witnesses  stated  that  any  laboratory 
conducting  aflatoxin  testing  for 
certification  under  the  provisions  of  the 
proposed  order  would  be  required  to  be 
approved  or  accredited  by  the  USDA. 

The  test  samples  would  be  processed 
according  to  the  provisions  proposed 
under  §  983.38(d)(3).  The  laboratory 
would  record  the  receipt  of  each  test 
sample.  The  test  samples  would  then  be 
prepared  and  chemically  analyzed 
according  to  established  testing 
procedures  prescribed  under  the  High 
Pressure  Liquid  Chromatograph  (HPLC) 
or  Vicam  (Aflatest)  aflatoxin  testing 
methodologies,  or  any  other  method 
recommended  by  at  least  seven 
members  of  the  committee  and 
approved  by  USDA. 

The  language  authorizing  the  use  of 
additional  testing  methods  represents  a 
departure  from  the  language  contained 
in  the  Notice  of  Hearing.  The  revised 
language  was  proposed  by  proponents 
of  the  marketing  order  and  would 
provide  the  committee  with  additional 
flexibility  in  identifying  acceptable 
methods  of  testing.  The  authority  to 
review  and  recommend  alternative 
methods  of  aflatoxin  testing  for  approval 
by  the  Department  would  allow  for  the 
accommodation  of  advances  in  aflatoxin 
technologj'. 

Proposed  §  983.38(d)(4)  sets  forth  the 
process  by  which  the  test  samples 
would  be  analyzed  in  order  to 
determine  whether  a  lot  met  the 
maximum  aflatoxin  threshold  of  15  ppb. 

As  previously  mentioned,  each  lot 
sample  would  be  divided  into  three  test 
samples.  If  the  first  sample  tested,  test 
sample  1 ,  had  an  aflatoxin  level  at  or 
below  5  ppb,  the  lot  would  be  certified 
as  negative  to  aflatoxin.  No  analysis  of 
the  other  two  test  samples  would  be 
necessary.  If  test  sample  1  were  to  test 
at  or  above  25  ppb,  the  lot  would  fail 
and  the  accredited  laboratory  would  fill 
out  a  failed  lot  notification  report  as 
specified  in  §  938.40,  described  below. 

If  test  sample  1  were  to  test  above  5 
ppb  and  below  25  ppb,  the  handler 
could  either  elect  to  continue  the  testing 
process  or  voluntarily  re-work  the  lot.  If 
the  lot  is  re-worked,  it  would  be  subject 
to  sampling  and  testing  as  if  it  were  a 
new  lot  altogether. 

If  the  handler  elects  not  to  re-work  the 
lot  and  go  forward  with  the  testing,  the 
accredited  laboratory  would  analyze  test 
sample  2,  and  the  results  of  test  samples 
1  and  2  would  be  averaged.  The  lot 
would  be  certified  as  negative  to 
aflatoxin  if  the  laboratory  determines 
that  the  averaged  result  for  test  samples 
1  and  2  is  at  or  below  10  ppb.  If  the 
averaged  result  of  test  samples  1  and  2 


is  at  or  above  20  ppb,  the  lot  would  fail 
and  the  laboratory  would  fill  out  a  failed 
lot  notification  report.  If  the  averaged 
aflatoxin  level  of  test  samples  1  and  2 
is  above  10  ppb  and  below  20  ppb,  the 
handler  could  withdraw  the  lot  from 
testing  and  re-work  it.  Thereafter,  the 
handler  could  resubmit  the  lot  for 
sampling  and  testing  under  proposed 
§  983.38(d). 

If  the  handler  elected  to  continue  with 
the  testing,  the  laboratory  would 
analyze  test  sample  3,  and  the  results  of 
test  samples  1,  2  and  3  would  be 
averaged.  A  lot  would  be  certified  as 
negative  to  aflatoxin  and  the  laboratory 
would  issue  an  aflatoxin  inspection 
certificate  if  the  averaged  result  of  test 
samples  1,  2  and  3  is  at  or  below  15  ppb. 
If  the  averaged  aflatoxin  level  of  test 
samples  1.  2  and  3  is  above  15  ppb,  the 
lot  would  fail  and  the  laboratory  would 
fill  out  a  failed  lot  form  as  required  by 
proposed  §983.40,  "Failed  lots/re-work 
procedures." 

If  a  lot  failed  to  test  below  the 
maximum  threshold  for  aflatoxin,  the 
laboratory  would  send  a  copy  of  the 
Failed  Lots/Re-Work  Procedure  form  to 
the  committee  and  to  the  failed  lot's 
owmer  within  10  working  days  of 
failure. 

If  an  aflatoxin  inspection  certificate 
were  issued  certifying  that  a  lot  is 
negative  to  aflatoxin  at  any  stage  of  the 
sequential  testing,  meaning  the  lot's 
aflatoxin  content  is  below  the  maximum 
threshold,  the  certification  would 
identify  the  lot  by  weight,  grade  and 
date.  The  certification  would  expire 
after  12  months. 

The  recommendation  at  the  hearing 
that  a  handler  may  withdraw  his  or  her 
lot  from  testing  at  any  stage  in  the 
testing  and  certification  process 
represents  a  change  to  the  proposed 
order  language  contained  in  the  Notice 
of  Hearing.  Witnesses  recommended 
this  modification  so  that  if  a  handler 
was  not  satisfied  with  an  early  aflatoxin 
content  result,  he  or  she  could  elect  to 
rework  the  lot  before  the  expense  of 
completing  the  testing  protocol. 

Proposed  §  983.38(d)(5)  provides  that 
accredited  laboratories  perform 
aflatoxin  tests.  Each  lot  shipped  for 
domestic  human  consumption  would  be 
required  to  be  tested  and  certified  by  a 
laboratory  that  it  meets  the  aflatoxin 
requirement.  The  records  of  each  test 
and  of  the  final  shipping  disposition 
would  be  required  to  be  kept  by  the 
handler.  The  records  would  be  required 
to  be  maintained  for  3  years  and  would 
be  subject  to  audit  by  the  Department  or 
the  committee  at  any  time.  The 
maintenance  of  the  records  and  the 
audit  provisions  are  to  enable  the 
committee  to  determine  handler 


compliance  with  the  aflatoxin  level 
requirements,  and  are  discussed  further 
under  Material  Issue  5(e). 

Pistachios  that  fail  to  meet  the 
aflatoxin  requirement  would  be  required 
to  be  reworked  or  disposed  of. 
Witnesses  stated  that  a  rework  option  is 
important  as  the  cultivation  of 
pistachios  requires  a  substantial 
investment,  and  maximizing  saleable 
usage  of  each  harvest  is  crucial  to  the 
economic  well  being  of  both  producers 
and  handlers.  Equally  important  are 
disposal  requirements  for  pistachios 
failing  to  be  certified  as  negative  to 
aflatoxin.  Disposal  procedures  would  be 
important  in  assuring  industry  and 
consumers  that  failed  product  does  not 
enter  the  stream  of  domestic  commerce. 
Requirements  for  disposal  of  failed  lots 
are  discussed  later  under  proposed 
§  §  983.40,  "Failed  lots/rework 
procedures"  and  983.45  "Substandard 
pistachios." 

Proposed  §  983.38(d)(6)  provides  that 
if  test  samples  2  or  3  are  not  used  for 
testing  and  certification  purposes,  the 
handler  could  request  the  laboratory  to 
return  those  samples  to  him  or  her.  This 
would  allow  handlers  to  sell  the 
pistachios  that  comprise  test  samples  2 
and  3  for  domestic  human  consumption 
if  the  lot  is  shown  to  comply  with  flie 
aflatoxin  regulation  with  the  testing  of 
sample  1.  For  example,  with  larger  lots 
of  22,001  to  150,000  pounds,  this  would 
allow  the  handler  to  sell  an  additional 
44  pounds  of  pistachios  for  human 
consumption. 

Proposed  Minimum  Quality  Levels 

The  record  supports  minimum  quality 
requirements  for  pistachios  being 
included  in  the  proposed  order.  These 
requirements,  set  forth  in  proposed 
§  983.39,  would  establish  maximum 
tolerances  for  certain  internal  and 
external  defects,  and  a  minimum  size 
specification. 

The  record  shows  that  elimination  of 
shell  defects,  bad  tasting,  insect-infested 
and  closed  pistachios  would  not  only 
increase  consumer  satisfaction  but  also 
reduce  the  incidence  of  aflatoxin. 
Moreover,  witnesses  stated  that,  based 
on  industry  experience,  most  consumers 
prefer  large  pistachios.  Because  many 
consumers  do  not  find  smaller 
pistachios  desirable,  these  pistachios 
sell  for  lower  prices.  Quality  and  size 
specifications  would  help  improve 
grower  returns  by  ensuring  that 
California  pistachios  sold  in  the 
domestic  market  are  of  the  quality  that 
consumers  prefer.  Enhancing  consumer 
demand  by  assuring  acceptable  quality 
(including  the  absence  of  aflatoxin)  is 
necessary  for  the  industry  to  market 
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increasing  sup  plies  of  California 


^c 


the 


pistachios 

The  record 
listed  in  propc^ed 
accepted  by 
reduce  the  m 
acceptance  of 
currently  eli 
their  normal 
product  that  nieets 
expectations. 

Four  categoi^ 
proposed.  The 
defects,  which 


ows  that  the  defects 

§  983.39  are  generally 
industry  as  those  that 
aiketability  and  consiuner 

)istachios.  Handlers 
m  nate  defective  nuts  in 
o  )erations  to  pack  a 
their  ciistomers' 


es  of  defects  are 
first  is  external  shell 
includes  non-splits 


(shells  that  are  not  open),  adhering  hull 
material,  dark  stain,  and  other  damage 
that  materially  detracts  from  the 
appearance  of  the  shell.  Next  are 
internal  defects,  which  include 
immature  kernels,  kernel  spotting, 
insect  damage,  mold,  rancidity,  and  " 
decay.  The  third  class  of  "other  defects" 
includes  shell  pieces  and  blanks,  foreign 
material,  particles  and  dust,  and  loose 
kernels.  The  final  category  is  in  shell 
pistachios  that  are  below  the  specified 
minimum  size. 


The  proposed  minimum  quality 
requirements  provide  a  maximum 
tolerance  level  for  each  type  of  defect. 
This  is  to  recognize  that  in  normal 
handling  operations,  it  is  impossible  to 
eliminate  every  single  defective  nut 
from  a  lot.  As  an  example,  up  to  5 
percent  (by  weight)  of  the  inshell 
pistachios  in  a  lot  may  be  below  the 
minimum  permissible  size.  The 
following  table  contains  the  proposed 
defects  and  tolerances. 


Maximum  Defect  and  Minimum  Size  Levels 


Factor 


Maximum  permissible  defects 
(percent  by  welgtit) 


Inshell 


Kemels 


EXTERNAL  (SHELL)  DEFECTS 


ni)t 


a.  Non-splits  & 

(1)  Maximun 
b  Adhering  hull 

c.  Dark  stain  .... 

d.  Damage  by 
the  edible  or 


split  on  suture  .... 

non-splits  allowed 

naterial 


olher 


means,  other  than  a,  b  and  c  above,  which  materially  detracts  from  the  appearance  or 
niarketing  quality  of  the  individual  shell  or  the  lot 


a   Damage 

face)  

b.  Serious  damac 
(1)  Maximun 


INTERNAL  (KERNEL)  DEFECTS 
Imn^iture  kernel  (Fills  <75%  -  >50%  of  the  shell),  Kemel  spotting  (Affects  Va  aggregate  sur- 


i — Minor  insect  or  vertebrate  injuryAinsect  damage,  insect  evidence,  mold,  rancidity,  decay 
insect  damage  allowed  


10.0 
4.0 

•  2.0 
3.0 

10.0 


6.0 
4.0 
2.0 


3.0 
2.5 
0.5 


Total  exjernal  or  internal  defects  allowed  

OTHER  DEFECTS 
blanks  (Fills  <50%  of  the  shell)  : 


9.0 


and 


a.  Shell  pieces 

(1)  Maximurr 

b.  Foreign  materipl — No 

3.  Particles  and 

4.  Loose  kemels 


blanks  allowed 

glass,  metal  or  live  insects  permitted 


cust 


Maximum  allowal  ile  inshell  pistachios  that  will  pass  through  a  30/64ths  inch  round  hole  screen 


2.0 
1.0 
0.25 
0.25 
6.0 

Minimum  permissible  defects 
(percent  by  weight) 

5.0    I  


0.1 


tei  ti 


require!  nents 


the 


us  3d 


Witnesses 
percent  of  the 
California  are 
standards  than 
the  order.  Thus 
quality 

minimal  impac  t 
ensuring  that 
U.S.  consumer! 
quality. 

The  terms 
defined  in 
§  983.39(b)  of 
terms  would 
maximum  de 
and  pistachio 

One  of  the 
(b)  of  proposed 
an  external 
term  included 
Decision  differ 
of  Hearing.  In 
defined  to  meaii 


fied  that  about  90 
I  istachios  produced  in 
f  acked  to  higher  quality 
those  being  proposed  in 
,  imposition  of  these 
should  have  a 
on  handlers,  while 
pistachios  available  to 
are  of  acceptable 


tie 

cl irify 
fe  :ts  : 


in  the  above  table  are 
further  detail  under 

proposed  order.  These 

permissible 
for  inshell  pistachios 
kernels. 

terms  defined  in  paragraph 

§983.39  is  "dark  stain," 

defect.  The  definition  of  that 

this  Recommended 

from  that  in  the  Notice 

Notice,  dark  stain  was 

an  aggregate  amount  of 


n 


tie 


discoloration  affecting  more  than  one- 
eighth  of  the  shell  surface  or,  on  dyed 
nuts,  when  readily  noticeable. 
Testimony  at  the  hearing  indicated  that 
the  last  portion  of  that  definition  would 
have  adversely  impacted  handlers  who 
dye  or  color  their  nuts  to  remove 
cosmetic  shell  defects.  Thus,  this 
provision  has  been  modified  to  exempt 
dyed  or  colored  nuts  from  the  dark  stain 
requirements.  This  exemption  is 
intended  to  allow  handlers  to  improve 
the  marketability  of  pistachios 
containing  dark  stain  by  covering  that 
defect  with  a  dye  or  color  coat. 

Witnesses  stated  that  each  shipment 
of  California  pistachios  intended  for 
domestic  human  consumption  would 
require  a  minimum  quality  certificate. 
As  previously  discussed,  this  certificate 
would  be  issued  by  an  inspector  and 
would  certify  that  the  pistachios 
contained  in  that  lot  meet  the 


established  minimum  quality 
requirements.  Pistachios  that  fail  to 
meet  the  minimum  quality 
specifications  would  be  disposed  of  in 
such  manner  as  described  in  proposed 
§983.40. 

The  record  also  states  that  imder 
proposed  §983.39  (d),  transfers  between 
handlers  within  the  production  area 
would  be  exempt  from  minimum 
quality  and  size  regulation.  This 
exemption,  as  with  a  similar  exemption 
for  aflatoxin  certificates,  is  designed  to 
allow  transfer  of  product  between 
handlers.  It  would  allow  handlers  to  sell 
and  trade  pistachios  of  varying  qualities 
among  themselves,  and  would  allow  for 
efficiencies  within  the  industry  due  to 
different  handlers'  abilities  to  prepare 
pistachios  for  market.  All  pistachios 
would  have  to  be  inspected  and 
certified  as  meeting  minimum  quality 
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requirements  before  being  shipped  for 
domestic  human  consumption. 

As  with  aflatoxin  testing,  provisions 
for  minimiun  quality  and  size  testing 
under  the  order  would  require  that  lot 
samples  consisting  of  a  minimum 
number  of  incremental  samples  be 
drawn.  A  minimum  number  of 


incremental  samples  would  be  required 
to  protect  the  statistical  validity  of  the 
testing  process  and  to  ensure  that  the 
test  sample  is  representative  of  the 
quality  of  the  entire  lot  of  pistachios 
from  which  it  was  drawn. 

As  shown  in  the  table  below,  the 
number  of  incremental  samples  per  lot 


sample  would  be  the  same  under  the 
aflatoxin  testing  as  under  the  minimum 
quality  and  size  testing  requirements. 
This  would  allow  the  handler  to  pull 
one  set  of  samples  for  both  tests,  as 
previously  explained.  The  sample 
would  be  dravsTi  by,  or  under  the    • 
supervision  of,  an  inspector. 


INSHELL  AND  KERNEL  PISTACHIO  LOT  SAMPLING  INCREMENTS  FOR  MINIMUM  QUALITY  CERTIFICATION 


Lot  weight  (lbs.) 


Number  of  incre- 
mental samples 
for  the  lot  sample 


Total  weiaht  of  lot 
sample  (grams) 


Weight  of  inshell 
and  kemel  test 
sample  (grams) 


220  or  less 

221-440  

441-1100  

1101-2200  

2201-4400  

4401-11,000  .... 
11,001-22,000  . 
22,001-150,000 


10 
15 
20 
30 
40 
60 
80 
100 


500 

500 

600 

900 

1200 

1800 

2400 

3000 


500 
500 
500 
500 
500 
500 
1000 
1000 


According  to  witness  testimony,  a  lot 
of  inshell  pistachios  weighing  220 
poimds  or  less  would  require  a  lot 
sample  weighing  a  total  of  500  grams. 
This  lot  sample  would  consist  of  10 
incremental  samples  collected 
throughout  the  lot.  Alternatively,  a  lot 
weighing  22,001  pounds  to  150,000 
pounds  would  require  a  lot  sample 
equcd  to  3,000  grams  and  would  consist 
of  100  incremental  samples. 

A  test  sample  would  then  be  taken 
from  the  lot  sample.  For  lots  up  to 
11,000  pounds,  the  test  sample  would 
equal  500  grams.  For  any  lot  in  excess 
of  11,000  pounds,  the  test  sample  would 
be  1 ,000  grams. 

The  test  Scunple  sizes  for  minimiun 
quality  requirements  differ  from  those 
for  aflatoxin  testing.  Under  the  aflatoxin 
testing  system,  the  lot  sample  drawn 
would  be  divided  into  three  equal  test 
samples,  with  each  sample  being  used 
progressively  depending  on  the 
aflatoxin  content  of  each  test  sample. 
Under  the  sampling  and  testing 
procedures  for  the  proposed  minimimi 
quality  requirements,  the  test  sample 
would  be  used  in  its  entirety.  Inspectors 
would  assess  the  quality  of  the  test 
sample  for  extemd  and  internal  defects. 

Table  4  in  proposed  §  983.39(e)(l}  has 
been  revised  from  that  included  in  the 
Notice  of  Hearing.  An  additional 
colvunn  entitled  "Weight  of  kemel  test 
sample  (grams)"  has  been  eliminated, 
and  the  column  previously  entitled 
"Weight  of  inshell  test  sample  (grams)" 
has  been  re-titled  to  "Weight  of  inshell 
and  kernel  test  sample  (grams)."  These 
changes  are  based  on  witness  testimony 
that  the  test  sample  sizes  for  inshell  and 
kemel  testing  should  be  the  same. 


Proposed  Minimum  Quality  Testing 
Procedures 

Witnesses  stated  that  the  test  samples 
should  be  analyzed  in  accordance  with 
USDA  inspection  procedures.  This 
would  ensure  that  the  pistachios  do  not 
contain  in  excess  of  the  maximum 
permissible  defects  and  that  they  meet 
the  minimum  size  level. 

Under  the  USDA  inspection 
procedures,  the  inspector  would  analyze 
the  test  sample  for  external,  internal, 
and  other  defects.  The  nuts  would  be 
shelled  for  further  analysis  of  internal 
kemel  defects  if  the  pistachios  exhibited 
dark  stain,  adhering  hull,  or  other 
external  defects,  or  if,  in  the  inspector's 
opinion,  they  had  possible  internal 
defects. 

Witnesses  explained  the  importance 
of  this  requirement  as  studies  have 
shown  that  nuts  with  external  defects 
have  a  higher  probability  of  kemel 
defects.  These  studies,  discussed  earlier 
in  this  docimient,  linked  certain  quality 
defects  with  the  incidence  of  aflatoxin. 
Nuts  with  unblemished  shells  would  be 
subject  to  internal  kemel  analysis  at  the 
discretion  of  the  inspector.  After  testing, 
inspectors  would  certify  that  the  lot  had 
met  the  minimum  quality  levels. 

The  record  states  that  handlers  would 
be  required  to  keep  testing  and 
certification  records,  along  with  records 
of  final  shipping  disposition,  for  three 
years  after  the  crop  year  in  which  the 
pistachios  were  shipped.  These  records 
would  be  subject  to  audit  by  the 
committee  at  any  time.  These 
requirements  would  be  important  in 
allowing  the  committee  and  the  USDA 
to  ensure  that  pistachio  handlers 
comply  with  the  proposed  provisions  of 
the  order.  As  stated  in  the  discussion  of 


proposed  aflatoxin  testing  procedures, 
each  lot  tested  for  minimum  quality  and 
size  certification  would  also  be  required 
to  be  uniquely  identified  to  ensure 
traceability. 

Substandard  Pistachios 

Proposed  §  983.40  addresses 
procedures  recommended  by  the 
witnesses  for  reworking  or  disposing  of 
substandard  pistachios.  Substandard 
pistachios  are  pistachios  that  fail  to  test 
below  the  maximum  aflatoxin  tolerance 
level  or  do  not  meet  minimum  quality 
(including  size)  requirements. 

According  to  record  testimony, 
handlers  would  have  different  options 
available  for  managing  substandard 
pistachios.  The  first  of  these  would 
allow  a  handler  to  rework  a  lot  of 
pistachios  imtil  that  lot  met  the 
aflatoxin  and  quality  requirements 
proposed  under  the  order.  If,  after  being 
reworked,  the  pistachios  met  the 
aflatoxin  and  minimum  quality  levels, 
those  pistachios  could  be  shipped  for 
domestic  hiunan  consumption. 

If  a  handler  chose  not  to  rework  a  lot 
of  substandard  pistachios,  then  the 
handler  would  be  required  to  either 
dispose  of  those  nuts  Or  use  them  for 
non-human  consumption.  These 
pistachios  could  also  be  exported  if  they 
met  the  requirements  of  the  receiving 
country. 

Proposed  §  983.45  would  prevent 
substandard  pistachios  from  entering 
the  stream  of  domestic  human 
consiumption.  Under  the  provisions  of 
this  section,  reporting  and  disposition 
procedures  for  substandard,  pistachios 
would  be  implemented  by  USDA  (upon 
recommendation  of  the  committee) 
through  informal  rulemaking. 
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Failed  Lot  Rep  orting 

According  tc  i  record  evidence, 
§  983.40(b)  would  establish  reporting 
requiremente  fbr  lots  failing  to  meet 
aflatoxin  or  minimum  quality 
requirements  o  f  the  proposed  order. 
Reports  of  failiag  lots  would  have  to  be 
filed  with  the  committee  within  10 
working  days  of  the  test  failiu^.  Reports 
regarding  lots  exceeding  the  maximum 
aflatoxin  tolerance  level  would  be  sent 
by  the  accreditJBd  laboratory  directly  to 
the  committee  J  Reporting  of  lots 
exceeding  the  maximum  aflatoxin 
requirements  directly  by  the  laboratory 
rather  than  the|  handler  would  expedite 
and  increase  tile  efficiency  of  the 
conunittee's  anility  to  locally  oversee 
industry  compliance  to  the  proposed 
aflatoxin  provisions.  Reports  concerning 
lots  failing  to  i^eet  the  minimum  quality 
requirements  vrould  be  filed  by  t^e 
handler  with  tne  conunittee,  as 
minimum  quality  testing  would  be 
conducted  at  the  handler's  facility  and 
not  at  a  laboratory. 

Establishing  reporting  procedixres  for 
lots  failing  to  n^eet  the  requirements  of 
the  order  wouJq  assist  the  committee  in 
ensuring  that  only  certified  lots  are  used 
for  domestic  hi  iman  consumption.  This 
would  help  ens  lu-e  that  poor  quality 
pistachios  are  dither  re-worked  to 
requisite  quality  and  aflatoxin  levels,  or 
prof)erly  disponed  of.  In  this  context, 
witnesses  state jl  that  failed  lots 
reporting  would  be  essential  to 
supporting  the  committee's  oversight 
and  auditing  responsibilities.  Failed  lot 
reporting  would  also  present  the 
committee  witq  an  important 
information-gathering  tool,  as  it  would 
allow  the  compdlation  of  industry 
quality  statistic^. 

Rework  Procedbres 

Notification  (ff  a  failed  lot,  either  with 
regard  to  aflat o:  Lin  or  quality,  would 
alert  the  commi  ttee  to  the  possible 
reworking  of  pistachios  for  reinspection, 
or  to  the  dispospi  of  those  pistachios. 
Witnesses  expressed  the  importance  of 
establishing  rework  procedures  in  order 
to  allow  handlars  the  opportunity  to 
separate  acceptable  quality  pistachios 
from  inferior  ones.  Witnesses  explained 
that  while  rewo  rking  and  reinspection 
would  not  be  required  under  the  order, 
rework  would  provide  handlers  with  an 
oppcrtiuaity  to  $ecure  a  better  return  for 
their  pistachiosi.  Rework  and 
reinspection  pri)cedures  should 
therefore  benef^  both  handlers  and 
producers. 

Witnesses  expanded  on  the 
importance  of  ^eguarding  against  the 
negative  effect  of  poor  quality  pistachios 
in  the  marketplace  by  explaining  that 


lots  failing  to  meet  aflatoxin 
requirements  would  be  subject  to  a 
different  set  of  rework  procedures  than 
those  failing  quality  requirements. 

Rework  procedures  for  inshell 
pistachios  failing  to  meet  aflatoxin 
requirements  would  require  handlers  to 
remove  100  percent  of  the  failing  lot 
from  its  bulk  or  retail  packaging.  These 
pistachios  would  be  required  to  pass 
through  the  sorting  stages  of  the 
handling  process  in  order  to  remove 
from  the  lot  those  nuts  having  the 
characteristics  most  susceptible  to 
harboring  aflatoxin.  Witnesses  stated 
that  after  reworking  the  lot,  the  weight 
of  the  total  accepted  and  rejected 
product  would  be  reported  to  the 
committee.  The  acceptable  portion  of 
the  reworked  lot  would  again  be 
sampled  and  tested  for  aflatoxin,  as 
proposed  under  §983.38,  Aflatoxin 
levels,  with  one  exception.  In  the  case 
of  a  reworked  lot,  the  lot  sample  size 
and  the  test  sample  size  would  be 
doubled  from  that  specified  in  Table  1 
of  proposed  §  983.38.  In  addition  to 
being  tested  for  aflatoxin  content,  the 
reworked  lot  would  also  be  sampled  and 
tested  for  minimiun  quality. 

If,  after  having  been  reworked,  the  lot 
fails  aflatoxin  testing  for  a  second  time, 
the  lot  could  be  shelled  and  the  kernels 
reworked,  sampled  and  tested  in  the 
maimer  required  for  an  original  lot  of 
pistachio  kernels.  If  the  handler  decided 
not  to  piu-sue  further  reworking  of  the 
failed  lot,  those  pistachios  would  be 
prohibited  from  entering  the  stream  of 
commerce  for  domestic  human 
consumption.  That  lot  would  be 
required  to  be  disposed  of,  sold  for 
domestic  non-hiunan  consumption 
piuposes,  or  exported  in  compliance 
with  the  receiving  country's 
requirements. 

Rework  procedures  proposed  for 
pistachio  kernels  failing  to  test  negative 
to  aflatoxin  would  also  require  a  re- 
processing of  100  percent  of  the  volume 
of  the  failing  lot.  After  reworking, 
witnesses  stated  that  the  total  weight  of 
the  accepted  product  and  the  total 
weight  of  the  rejected  product  would  be 
reported  to  the  committee  for 
verification  purposes.  The  reworked  lot 
of  kernels  would  be  sampled  and 
reinspected  for  aflatoxin  as  specified  in 
the  aflatoxin  requirements  of  the  order. 

According  to  record  evidence, 
handlers  should  also  be  able  to  rework 
lots  that  fail  to  meet  the  minimimi 
quality  requirements  proposed  in 
§  983.39  of  the  order.  As  in  the  case  of 
pistachios  failing  aflatoxin 
requirements,  handlers  would  need  to 
remove  from  packaging  and  rework  100 
percent  of  the  product  within  that  lot. 
Reworking  would  be  completed  by 


standard  sorting  techniques,  including 
mechanical,  electronic  or  manual 
procedures  normally  used  in  the 
handling  of  pistachios. 

The  reworked  lot  would  be  sampled 
and  tested  as  required  under  proposed 
§983.39,  "Minimiun  quality  levels." 
There  would  be  no  limit  to  the  number 
of  times  a  lot  could  be  reworked  for 
minimum  quality  levels. 

Testing  of  Minimal  Quantities 

The  record  supports  simplified 
aflatoxin  testing  requirements  for 
handlers  who  handle  less  than  one 
million  pounds  of  assessed  weight  of 
pistachios  a  year.  Additionally,  such 
handlers  should  qualify  for  an 
exemption  from  minimum  quality 
inspection  and  certification 
requirements  under  certain 
circumstances.  Including  these 
provisions  in  the  proposed  order  would 
reduce  costs  for  the  smallest  handlers, 
while  maintaining  the  industry 
objective  of  having  all  pistachios  used 
for  domestic  human  consumption  meet 
certain  quality  (including  aflatoxin) 
levels. 

Section  983.41  of  the  proposed  order, 
Testing  of  minimal  quantities,  would 
provide  that  aflatoxin  testing  for 
handlers  of  minimal  quantities  (less 
than  a  million  pounds  per  year)  could 
be  accomplished  in  two  ways.  The  first 
option  would  allow  a  handler  to  have  an 
inspector  sample  and  test  all  the 
handler's  hulled  and  dried  pistachios 
for  aflatoxin  certification  prior  to  further 
processing.  If  the  pistachios  meet  the 
proposed  aflatoxin  requirement,  an 
aflatoxin  certificate  would  be  issued  to 
cover  the  handler's  total  inventory.  The 
handler  would  not  then  have  to  comply 
with  the  traceability  procedures  set 
forth  in  paragraph  (d)  of  proposed 
§983.38. 

If  the  pistachios  did  not  meet  the  ' 
aflatoxin  requirements,  the  handler 
could  subdivide  his  or  her  inventory 
into  smaller  lots  and  have  each 
individual  lot  sampled  and  tested  for 
aflatoxin.  Any  lots  found  to  be  abovejhe 
maximum  aflatoxin  threshold  could  be 
reworked  and  would  then  be  subject  to 
the  testing  procedures  specified  in 
§983.38. 

Witnesses  testifying  at  the  hearing 
stated  that  small  handlers  should  be 
allowed  to  test  all  of  their  hulled  and 
dried  pistachios  before  the  pistachios 
are  further  processed  for  quality  and 
size.  The  language  of  proposed 
§  983.41(a)  has  been  so  clarified. 

Witnesses  also  testified  that  handlers 
of  minimal  quantities  could  apply  to  the 
committee  for  an  exemption  from 
inspection  with  respect  to  the  minimum 
quality  requirements  set  forth  in 
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proposed  §  983.39  of  the  order.  If  the 
exemption  were  granted,  the  handler 
would  be  required  to  pull  and  retain  (for 
90  days)  samples  from  each  lot  shipped. 
The  samples  would  be  required  to  be 
made  available  for  review  by  the 
committee. 

Witnesses  explained  that  if  it  was 
determined  that  an  exempt  handler 
were  shipping  substandard  pistachios, 
the  committee  should  be  able  to  revoke 
the  handler's  exemption.  The  handler  in 
question  would  then  be  subject  to 
minimum  quality  and  size  inspections 
until  further  determination  by  the 
committee.  The  record  indicates  that 
implementing  regulations  should  be 
effectuated  to  establish  the  specific 
procedures  for  such  exemptions. 

Commingling  " 

Witnesses  recommended  under 
proposed  §  983.42  that  after  a  lot  were 
issued  an  aflatoxin  inspection  certificate 
and  minimum  quality  certificate,  it 
could  be  commingled  with  other 
certified  lots' and  maintain  its  aflatoxin 
and  minimum  quality  certifications. 
However,  handlers  would  be  required  to 
comply  with  paragraph  (d)  of  proposed 
§  983.38  which  provides  that  each 
certified  lot  be  identified  and  traceable 
from  testing  through  shipment.  Thus,  if 
pistachios  were  transferred  between 
handlers  prior  to  certification,  those 
pistachios  would  be  required  to  meet 
the  certification  provisions  of  this 
proposed  order  prior  to  being 
commingled  with  other  certified  lots.  In 
the  case  of  the  exemption  from 
minimum  quality  certification  for 
handlers  handling  less  than  1  million 
pounds,  any  pistachios  transferred  from 
an  exempt  handler  to  a  non-exempt 
handler  would  be  subject  to  minimum 
quality  certification. 

Reinspection 

Witnesses  supported  authority  for  the 
committee  to  reject  an  inspection 
certificate  and  request  reinspection  of  a 
lot  whenever  it  has  reason  to  believe 
that  pistachios  may  have  been  damaged 
or  deteriorated  while  in  storage.  That  lot 
would  be  prevented  from  entering  the 
marketplace  for  domestic  human 
consumption  until  a  new  certification 
was  obtained. 

USDA  would  not  allow  invalidation 
of  a  certificate  that  has  been  issued  by 
an  inspector.  However,  there  may  be 
circumstances  that  warrant  a 
requirement  that  a  lot  be  subject  to  a 
second  inspection.  Thus,  proposed 
§983.43,  Reinspection,  is  modified  to 
provide  that  the  Department,  upon 
recommendation  of  the  committee,  may 
establish  rules  and  regulations  to 
establish  conditions  under  which 


pistachios  would  be  subject  to 
reinspection. 

Inspection,  Certification  and 
Identification 

The  record  indicates  that  all 
pistachios  shipped  for  domestic  human 
consumption  should  be  required  to  be 
inspected  and  certified  as  meeting  the 
order's  qucdity  requirements  (including 
those  pertaining  to  aflatoxin  levels).  If 
deemed  necessary,  lots  of  pistachios 
could  be  required  to  be  identified  by 
appropriate  seals,  stamps,  tags,  or  other 
identification  affixed  to  the  containers 
by  the  handler.  All  inspections  would 
be  at  the  expense  of  the  handler. 

Witnesses  testified  that  not  all 
handlers  would  have  their  pistachios 
tested  or  inspected  at  the  same  point  in 
the  handling  process.  The  proposed 
order  is  intended  to  be  flexible,  as  it  was 
explained  by  witnesses  that  inspection 
could  be  appropriate  for  certain 
handlers  at  one  stage  in  the  process 
while  being  appropriate  for  other 
handlers  at  another  stage.  Witnesses 
stated  that  differences  in  inspection 
timing  throughout  different  handlers' 
processing  systems  would  not  pose  a 
compliance  problem  as  long  as  lot 
identity  was  required  and  maintained. 

Several  handler  witnesses  testified 
that  they  have  already  implemented 
traceability  systems  in  their  plants. 
Currently,  several  different  systems  for 
tracking  lots  of  pistachios  exist  in  the 
industry.  Record  testimony  indicates 
that  some  handlers  identify  lots  by  date 
and  shift.  These  lots  are  then  traced  by 
written  records  maintained  by  the 
handler's  staff.  Other  handlers  mark  the 
containers  with  a  code  using  crayons  or 
markers.  Yet  other  handlers  use  bar 
codes. 

The  record  indicates  that  current 
handling  practices  relating  to  the 
tracking  of  lots  may  be  adequate  for 
compliance  purposes  under  the  order. 
However,  if  deemed  necessary,  the 
USDA,  upon  recommendation  of  the 
committee,  could  issue  rules  to  specify 
that  handlers  be  required  to  affix  some 
standardized  type  of  identification  to 
the  containers  in  a  lot. 

The  record  shows  that  the 
responsibility  for  affixing  such 
identification  could  be  given  to  the 
handlers  without  requiring  it  be  done 
under  the  direction  or  supervision  of  an 
inspector.  This  represents  a  departure 
from  the  regulatory  text  of  proposed 
§  983.44  contained  in  the  Notice  of 
Hearing.  Originally,  affixing  of 
identification  would  have  been  required 
under  the  supervision  of  an  inspector. 
Witnesses  explained  that  giving 
handlers  the  responsibility  to  maintain 
pistachio  identity  could  result  in  more 


flexibility  in  handlers'  operations  and 
lower  costs.  Section  983.44  has  been 
modified  accordingly. 

Substandard  Pistachios 

Record  evidence  indicates  that  the 
committee  should  have  the  authority  to 
establish  reporting  and  disposition 
requirements  as  it  deems  necessary  to 
ensure  that  pistachios  which  do  not 
meet  the  aflatoxin  and  minimum  quality 
requirements  prescribed  by  §  983.38  and 
§  .39  are  not  shipped  for  domestic 
human  consumption.  This  authority 
would  appear  in  §  983.45  of  the 
proposed  order,  and  would  require 
approval  by  the  Department  through  the 
informal  rulemaking  process. 

Witnesses  opined  that  much  of  the 
information  the  committee  and  the 
Department  would  need  to  administer 
the  order  has  been  covered  by  reporting 
requirements  set  forth  elsewhere  in  the 
proposed  order.  For  example,  reports 
would  be  required  when  pistachio  lots 
fail  testing  for  the  aflatoxin  tolerance  or 
fail  inspections  for  minimum  quality 
and  size  specifications.  However,  in  the 
course  of  administering  the  order,  the 
committee  may  determine  that  further 
reports  are  necessary.  This  section  gives 
the  committee  the  authority  to  establish 
further  reporting  requirements,  subject 
to  the  approval  of  the  Department. 

The  committee  should  also  be 
authorized  to  recommend  other  rules 
(aside  from  those  relating  to  reporting 
requirements)  needed  to  ensure 
appropriate  disposition  of  substandard 
pistachios.  For  example,  handlers  could 
be  required  to  dispose  of  substandard 
pistachios  under  the  supervision  of  the 
committee  staff  or  an  inspector.  Again, 
such  rules  would  need  to  be  approved 
by  USDA. 

In  the  Notice  of  Hearing,  reference  to 
§  983.38  was  inadvertently  omitted  from 
§  983.45  of  the  proposed  order.  This 
oversight  is  corrected  in  this  document. 

Modification  or  Suspension  of 
Regulations 

According  to  record  evidence, 
proposed  §  983.46  should  allow  for 
modification,  suspension,  or 
termination  of  the  requirements  in 
§  §  983.38  through  983.45  of  the  order. 
These  sections  of  the  proposed  order 
relate  to  aflatoxin  and  minimum  quality 
requirements. 

■Phe  record  shows  that  the  quality  and 
aflatoxin  requirements  specified  in  the 
proposed  order  are  reasonable  and 
appropriate  at  the  current  time. 
However,  if  the  committee  were  to 
determine  by  reasons  of  changed 
industry  conditions  (such  as 
development  of  new  technology)  that 
certain  provisions  of  the  order  need  to 
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be  modified,  siispended  or  terminated, 
the  committefi  should  have  the  authority 
to  make  those  recommendations.  All 
such  recomme  ndations  would  require 
seven  concurr  ng  votes  by  the 
committee  an<  would  be  subject  to 
review  and  ap  jroval  of  USDA  through 
the  rulemakin  ;  process. 

Additionall; ',  the  record  shows  that 
the  committee  should  have  the  authority 
to  recommend  any  rules  necessary  for 
the  implemenlation  of  the  provisions  of 
§§  983.38  thro  igh  983.45  of  the 
proposed  orde  r.  Again,  any  such 
recommendati  an  would  require  USDA 
approval.  It  is  recommended  that  a  new 
paragrap  'i  (c)  1  e  added  to  proposed 
§  983.46  to  ad(  this  authority  to  the 
order. 


Material  Issue 
and  Recordke<  !p 


Number  5(e) — Reporting 
ing 


The  record  e  vidence  is  that  the 
committee  she  uld  have  the  authority, 
with  the  apprc  val  of  the  Department,  to 
require  handle  rs  to  submit  such  reports 
and  informatic  n  as  the  committee  may 
need  to  perfori  a  its  functions  and  fulfill 
its  responsibili  ties  under  the  order.  The 
committee  woi  ild  need  to  collect 
information  fo:  such  purposes  as 
collecting  asse  isments,  compiling 
statistical  data  for  use  in  market 
evaluation,  an(  1  determining  whether 
handlers  are  complying  with  order 
requirements.  The  tj'pes  of  information 
that  could  be  c  allected  to  fill  these 
reporting  need  s  include  but  are  not 
limited  to  proc  uction,  sales  and 
inventory  data  and  information 
pertaining  to  tj  ansfers  of  pistachios 
between  handl  jrs. 

Additionalh ,  under  proposed 
§983.49,  each  landler  would  be 
required  to  ma  ntain  records  with 
respect  to  piste  chios  acquired, 
processed,  furt  ler  handled,  sold,  or 
otherwise  disp:)sed  of,  as  would  be 
necessary  to  verify  the  reports  that  the 
handler  submi  s  to  the  committee.  AH 
such  records  w  ould  be  required  to  be 
maintained  for  at  least  3  years  after  the 
end  of  the  fisc£  1  year  in  which  the 
transaction  occ  urred. 

Witnesses  al  ;o  stated  that  ftie  order 
should  providf  the  authority  for  USDA 
and  authorizec  employees  of  the 
committee  to  e  (amine  those  records 
pertaining  to  ir  atters  within  the 
purview  of  the  order.  This  provision 
would  enable  \  erification  of  compliance 
with  requirem*  nts  of  the  proposed 
order. 

All  reports  a;  id  records  submitted  to 
the  committee  jy  handlers  would  be 
required  to  ren  ain  confidential  and  be 
disclosed  only  as  authorized  by  USDA 
in  accordance  ^  vith  the  Act.  However, 
the  committee  *vould  be  authorized  to 


release  composite  information  from  any 
or  all  reports.  Such  composite 
information  could  not  disclose  the        , 
identity  of  the  persons  furnishing  the 
information  or  any  person's  individual 
operation. 

The  record  shows  that  industry 
handlers  already  collect  and  maintain 
much  of  the  information  contemplated 
to  be  reported  and  retained  under  the 
proposed  order  provisions.  Thus, 
compliance  with  the  provisions  of  the 
order  with  regard  to  reporting  and 
recordkeeping  would  entail  minimal 
handler  costs. 

Material  Issue  Number  5(f) — 
Compliance 

No  handler  should  be  permitted  to 
handle  pistachios  except  in  conformity 
with  the  provisions  of  the  order,  as  set 
forth  in  proposed  §  983.58.  If  the 
program  is  to  be  effective,  compliance 
with  its  requirements  is  essential. 

Material  Issue  Number  5(g) — 
Continuance  Referenda 

In  accordance  with  proposed 
§  983.67(d),  the  order  should  provide 
that  the  Department  conduct  periodic 
continuance  referenda  every  6  years. 
The  initial  continuance  referendum 
should  be  conducted  within  6  years  of 
the  effective  date  of  the  marketing  order. 

USDA  has  determined  that 
continuance  referenda  are  an  effective 
means  for  ascertaining  whether 
producers  favor  continuance  of 
marketing  order  programs.  As  such,  the 
proposed  marketed  order  should 
include  a  provision  for  continuance 
referenda. 

The  Act  provides  that  in  the 
promulgation  of  a  marketing  order,  at 
least  two-thirds  of  the  producers  voting, 
by  number  or  by  volume  represented  in 
the  referendum,  must  favor  the  issuance 
if  the  order.  Continuance  referenda 
should  be  based  on  the  same  standard 
of  industry  support.  This  requirement  is 
considered  adequate  to  measure 
producers'  support  to  continue  the 
marketing  order. 

The  Department  would  consider 
termination  of  the  order  if  less  than  two- 
thirds  of  the  producers  voting  in  the 
referendum  and  producers  of  less  than 
two-thirds  of  the  volume  of  pistachios 
represented  in  the  referendum  favor 
continuance.  In  evaluating  the  merits  of 
continuance  versus  termination,  USDA 
would  not  only  consider  the  results  of 
the  referendum.  The  Department  would 
also  consider  all  other  relevant 
information  concerning  the  operation  of 
the  order  and  its  relative  benefits  and 
disadvantages  in  order  to  determine 
whether  continued  operation  of  the 


order  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 

The  Department's  "Guidelines  for 
Fruit,  Vegetable  and  Specialty  Crop 
Marketing  Orders"  provide  for  periodic 
referenda  to  allow  producers  the 
opportunity  to  indicate  their  support  for 
or  rejection  of  a  marketing  order.  It  is 
the  position  of  the  Department  that 
periodic  referenda  ensure  that 
marketing  order  programs  continue  to 
be  accountable  to  producers,  obligate 
producers  to  evaluate  their  programs 
periodically,  and  involve  them  more 
closely  in  their  operation.  The  record 
evidence  supports  these  goals. 

In  any  event,  section  608(C)(16)(B)  of 
the  Act  requires  the  Department  to 
terminate  the  order  whenever  the 
Department  finds  that  the  majority  of  all 
producers  favor  termination,  and  that 
such  majority  produced  more  than  50 
percent  of  the  commodity  for  market. 

Material  Issue  Number  5(h) — 
Exemption  for  Small  Quantities 

Proposed  §983.69,  "Exemption," 
states  that  any  handler  who  handles 
1,000  dried  pounds  of  pistachios  or  less 
during  any  year  may  handle  pistachios 
ft-ee  of  the  regulatory  and  assessment 
provisions  of  the  proposed  order. 

The  record  shows  that  the  purpose  of 
this  provision  is  to  provide  an 
exemption  from  the  proposed 
requirements  of  the  order  for  small 
quantities  of  pistachios,  such  as  those 
that  are  grown  for  home  or  personal  use. 
This  section  may  be  changed,  as 
recommended  by  the  committee  and 
approved  by  the  Department.  For 
example,  the  committee  may 
recommend  that  the  1 ,000-pound 
threshold  be  revised. 

Additionally,  implementing  rules  and 
regulations  may  be  deemed  necessary  to 
ensure  that  handlers  claiming  this 
minimum  exemption  are  not  selling 
pistachios  in  domestic  human 
consumption  outlets  that  are  not  in 
compliance  with  the  minimum  quality 
requirements  of  the  order.  Such  rules 
and  regulations  could  be  implemented 
under  the  authority  in  proposed 
§983.45  of  the  order. 

Material  Issue  Number  5(i) — California 
Pistachio  Commission 

Proposed  §  983.70,  "Relationship  with 
the  California  Pistachio  Commission,"  is 
supported  by  witness  testimony  that  the 
committee  have  authority  to  deliberate, 
consult,  cooperate  and  exchange 
information  with  the  California 
Pistachio  Commission  (CPC).  Any 
sharing  of  information  between  the  two 
organizations  would  be  kept 
confidential  in  accordance  with  the 
provisions  of  section  10(i)  of  the  Act. 
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Testimony  offered  by  the  Chief 
Executive  Officer  of  the  CPC  further 
clarifies  the  potential  efiiciencies  to  be 
gained  through  cooperation  of  the  CPC 
and  the  committee.  As  stated  by  the 
witness,  the  industry'  is  already  familiar 
with  the  structiure  and  protocols  of  the 
Commission.  Joint  management  of  the 
two  programs  could  reduce  added 
paperwork,  costs  and  duplication  of 
efforts. 

In  terms  of  proposed  regulation, 
witnesses  stated  that  the  two  programs 
would  be  complimentary,  as  the 
provisions  of  each  program  would  not 
overlap.  The  proposed  provisions  of  the 
Federal  program  pertain  to  mandatory 
testing  and  certification  for  aflatoxin, 
quality  and  size.  The  CPC  does  not 
administer  such  regulation  but  rather 
focuses  on  promotion  and  research 
activities.  The  CPC  does  oversee  the 
California  Pistachio  Marketing 
Agreement,  but  this  is  a  voluntary 
agreement  among  handlers,  and  the 
quality  parameters  under  the  agreement 
do  not  include  those  addressed  in  the 
proposed  order. 

Witnesses  speaking  in  support  of 
§983.71  explained  that,  when  the 
Agreement  was  formulated,  it  was  the 
intention  of  the  participants  to  pattern 
the  administrative  and  organizational 
structure  of  the  Agreement  after  the 
Commission  for  the  purpose  of 
minimizing  administrative  costs  and 
avoiding  the  duplication  of  efforts  as 
much  as  possible.  According  to  record 
testimony,  this  goal  has  been  obtained 
and  has  allowed  the  Agreement 
signatories  the  ability  to  maintain  a  very 
low  administrative  overhead  with  a 
minimum  of  added  paperwork. 
Witnesses  stated  that,  if  the  Federal 
program  is  approved,  it  is  their 
intention  to  capture  similar  benefits. 

Material  Issue  Number  5(j) — Common 
Terms 

The  provisions  of  proposed  §§  983.59 
through  983.69  and  §§  983.90  through 
983.92  are  common  to  marketing 
agreements  and  orders  now  operating. 
All  such  provisions  are  necessary  to 
effectuate  the  other  provisions  of  the 
marketing  order  and  marketing 
agreement  and  to  effectuate  the  declared 
policy  of  the  Act.  The  record  evidence 
supports  inclusion  of  each  provision. 
These  provisions,  which  are  applicable 
to  both  the  marketing  agreement  and  the 
marketing  order,  are  identified  by 
section  number  and  heading  as  follows: 
§  983.59  Rights  of  the  Secretary; 
§  983.60  Personal  Liability;  §  983.61 
Separability;  §983.62  Derogation; 
§  983.63  Duration  of  immunities; 
§  983.64  Agents;  §  983.65  Effective  time; 
§  983.66  Suspension  or  termination; 


§  983.67  Termination;  §  983.68 
Procedure  upon  termination;  and 
§  983.69  Effect  of  termination  or 
amendment.  Those  provisions 
applicable  to  the  marketing  agreement 
only  are:  §  983.90  Counterparts;  §  983.91 
Additional  parties;  and.  §983.92  Order 
with  marketing  agreement. 

Material  Issue  Number  6 — 
Implementation  of  Proposed  Order 

Based  on  a  review  of  the  hearing 
record,  USDA  recommends  that  if 
California  pistachio  producers  were  to 
vote  in  favor  of  promulgating  the 
proposed  marketing  order,  the 
provisions  of  this  program  be 
implemented  in  two  phases.  This 
recommendation  addresses  the  need  to 
establish  administrative  procedures, 
guidelines  and  forms,  some  of  which 
would  require  USDA  rulemaking  and 
0MB  approval,  for  the  mandatory 
inspection  and  certification  provisions 
of  the  proposed  program  to  function 
effectively. 

The  first  phase  would  allow  for  the 
nomination  aihd  seating  of  an  initial 
administrative  committee,  and  the 
recommendation  and  implementation  of 
administrative  rules,  including 
reporting  and  recordkeeping 
requirements,  under  which  the  program 
would  operate.  These  activities  include, 
but  are  not  limited  to,  nominations  of 
producer  and  handler  members  and 
alternate  members  of  the  committee,  the 
selection  of  that  committee  by  the 
Department,  and  holding  committee 
meetings  to  select  a  staff,  draft  operating 
procedures,  recommend  a  budget  and 
assessment  rate  for  the  first  fiscal  period 
imder  the  proposed  order,  and  maJce 
other  recommendations  necessary  to 
implement  order  authorities.  Some  of 
the  committee  recommendations  would 
require  rulemaking  by  the  Department 
and  approval  of  new  information 
collection  requirements  by  the  Office  of 
Management  and  Budget  (OMB). 

The  second  phase  would  allow  for  the 
implementation  of  the  regulatory 
provisions  proposed  under  this  program 
and  necessary  procedures  to  effectively 
administer  them.  This  would  include 
the  mandatory  testing  and  certification 
provisions  for  maximum  aflatoxin  and 
minimum  quality  levels  of  California 
pistachios,  and  failed  lot  rework 
provisions  under  §§  983.38  through 
983.46  of  the  proposed  order.  USDA 
recommends  that  these  provisions 
become  effective  on  August  1,  2004. 

This  recommendation  reflects  the  fact 
that,  if  the  order  were  to  be  approved 
through  a  producer  referendum  and 
implemented  in  its  entirety,  the 
immediate  effectiveness  of  regulatory 
provisions  without  adequate 


administrative  procedures  to  support 
them  could  obstruct  the  flow  of 
California  pistachios  to  the  marketplace., 
USDA  believes  that  while  the  intended  " 
effect  of  the  proposed  order  is  to  ensure 
the  delivery  of  high  quality  California 
pistachios  to  consumers, 
implementation  of  the  regulatory  * 

provisions  proposed  herein  without 
adequate  implementation  of  industry 
administrative  procedures  could  result 
in  the  unintended  disruption  of 
California  pistachio  shipments. 

Small  Business  Consideration 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $750,000.  Small  agricultural 
service  firms,  which  include  handlers 
that  would  be  regulated  under  the 
proposed  pistachio  order,  are  defined  as 
those  with  aimual  receipts  of  less  than 
$5,000,000. 

Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  pistachio 
marketing  order  program  on  small 
businesses.  The  record  evidence  is  that 
while  the  program  would  impose  some 
costs  on  the  regulated  parties,  those 
costs  would  be  outweighed  by  the 
benefits  expected  to  accrue  to  the  U.  S. 
pistachio  industry. 

The  record  indicates  that  there  are 
approximately  647  pistachio  producers, 
which  includes  the  members  of  the  one 
existing  pistachio  producer  cooperative. 
There  are  about  19  handlers  who 
process  pistachios  in  the  production 
area  proposed  to  be  regulated. 

Statistics  prepared  by  the  California 
Pistachio  Commission  and  submitted  as 
evidence  at  the  hearing  show  that  445 
California  pistachio  producers  (69%  of 
the  total)  produce  less  than  100,000 
pounds  per  year;  100  producers  (15%) 
produce  more  than  100,000  and  less 
than  250,000  pounds;  43  producers 
(7%)  produce  more  than  250,000  and 
less  than  500,000  pounds;  and  59 
producers  (9%)  grow  more  than  500,000 
pounds. 

Using  an  average  grower  price  of 
$1.10  per  pound,  9  percent  of  the 
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California  pis  achio  producers  receive 
more  than  $51  iO.OOO  annually.  Only  a 
portion  of  these  producers  would  meet 
SBA's  definit:  on  of  a  small  agricultural 
producer. 

The  record  khows  that  1 2  California 
pistachio  handlers  (63  percent  of  the 
total)  handle  jess  than  1,000,000  pounds 
per  year:  4  handlers  (21%)  handle 
between  1,000,000  and  10.000,000 
pounds:  and  3  handlers  (16%)  handle 
more  than  10,000,000  pounds  annually. 
The  largest  handler  processes  over  50 
percent  of  ind  ustry  production. 

Using  an  av  erage  nandler  price  of 
$1.80  per  pound,  63  percent  of  the 
pistachio  handlers  would  receive 
annual  receip  s  of  less  than  $1.8 
million,  2  per  :ent  would  receive 
between  $1.8  uid  $18.0  million,  and  16 
percent  woulc  receive  more  than  $18.0 
million.  At  leiist  12  of  the  pistachio 
handlers  (or  6  3  percent  of  the  total) 
could  be  cons  dered  small  businesses 
under  SBAs  c  efinition. 

Record  evidence  concerning  pistachio 
production  arid  handling  costs  provide 
an  understanding  of  the  CaUfomia 
pistachio  industry  and  potential  impacts 
of  implementing  the  proposed  order. 
Farming  pistachios  is  a  cosUy 
investment  with  a  significant  delay  in 
benefits  and  a  i  uru-eliable  crop  yield. 

Altliough  in  creasing  yields  nave  led 
to  an  increasii  ig  overedl  value  of 
California  pistachio  production, 
producers  mu  it  maintain  a  level  of 
return  per  poi  nd  harvested  that  covers 
the  cost  of  pro  duction  in  order  for  their 
pistachio  opeiations  to  remain 
economically  liable.  Witnesses  testified 
that  maintaini  ng  a  high  level  of  quality 
product  in  the  market  would  lead  to 
increasing  cor  sumer  demand  and 
greater  stability  in  producer  retxuns. 

Evidence  suggests  that  poor  quality 
pistachios  im|iact  the  demand,  and  the 
potential  growth  of  demand,  for 
pistachios.  Ch  iracteristics  routinely 
deemed  as  "poor  quality"  by  customers 
of  the  Califorr  ia  pistachio  industry 
include  small  size,  and  excessive 
internal  and  ejctemal  blemishes.  Market 
studies  and  customer  comments 
presented  by  nandler  witnesses 
demonstrate  tkat  the  presence  of  poor 
quality  pistachios  in  the  marketplace 
significantly  impacts  demand  in  a 
negative  way. 

Minimizing  the  level  of  aflatoxin  in 
California  pistkchios  is  another 
significant  quality  factor,  as  aflatoxin  is 
a  known  carci  logen.  Consmner 
concerns  over  aflatoxin  can  affect  their 
perception  of  )istachio  quality,  and 
therefore  nega  ively  impact  demand. 
Moreover,  anj^  market  disturbances 
related  to  ^aljoxin  in  pistachios, 
regardless  of  t  le  geographic  origin  of 


those  pistachios,  could  have  a 
detrimental  effect  on  the  California 
pistachio  industry.  A  regulatory 
program  limiting  the  aniount  of 
aflatoxin  in  pistachios  could  be  useful 
in  bolstering  consumer  confidence  in 
the  quality  of  California  pistachios. 

Pistachio  acreage  has  been 
consistently  increasing  in  California, 
from  just  over  20,000  bearing  acres  in 
1979  to  78,000  bearing  acres  in  2001. 
The  number  of  non-bearing  acres  (i.e. 
acres  less  than  7  years  old,  not  yet  in 
full  production)  has  also  shown 
consistent  growth  in  recent  years,  rising 
from  13,400  acres  in  1995  to  23.500 
acres  in  2001.  a  75  percent  increase. 
Yield  per  acre  has  also  been  steadily 
rising.  Over  the  1976-1980  period, 
average  yield  per  bearing  acre  measured 
1.110  pounds:  by  1996-2000.  this 
average  had  increased  to  2.512  pounds. 

Higher  yields  and  increasing  acreage 
has  resulted  in  increasing  production. 
Acccwding  to  information  submitted  by 
the  CPC,  production  in  2000  totaled  242 
million  pounds,  a  64-percent  increase 
over  1995  production,  which  totaled 
148  million  pounds.  Moreover, 
witnesses  at  the  hearing  indicated  that 
maturing  acreage,  absent  any  additional 
new  plantings,  will  likely  residt  in  a  60- 
percent  increase  in  Ccilifornia  pistachio 
production  over  the  coming  years. 

Several  witnesses  at  the  hearing 
testified  that,  in  light  of  increasing 
production,  future  stability  of  market 
returns  is  reliant  on  continually 
increasing  consumer  demand  for 
pistachios.  These  witnesses  stated  that 
strong  consumer  demand,  which  is 
ultimately  related  to  consumer 
perceptions  of  product  quality,  is 
essential  to  the  continued  economic 
well  being  of  the  California  pistachio 
industry.  Moreover,  witnesses  discussed 
the  importance  of  implementing  a 
marketing  order  program  that  would 
provide  them  with  a  regulatory  structm-e 
to  monitor  and  assiu'e  that  minimum 
quality  standards  are  not  compromised 
as  production  of  California  pistachios 
increases. 

The  relationship  between  product 
quality,  consumer  demand  and 
producer  returns  in  the  pistachio 
industry  was  demonstrated  at  the 
hearing.  Pistachio  production  is  not 
only  costly  in  terms  of  initial 
investment  and  cultviral  costs,  but  it  is 
highly  unpredictable  in  terms  of 
producer  returns.  Between  the  initial 
processes  of  cleaning,  hulling,  sorting 
and  drying,  a  significant  portion  of  the 
initial  volume  harvested  is  reduced. 
This  volume  is  further  reduced  as  the 
handling  process  reaches  its  final  stages 
of  sorting  for  quality  and  final 
preparation  for  market.  Witnesses 


explained  that  ultimate  pistachio  sales 
are  based  on  approximately  30  percent 
of  the  volume  initially  harvested  from 
the  field.  Because  of  this,  witnesses 
stated  that  the  process  of  extracting  the 
highest  quality  portion  of  the  harvest, 
and  ensuring  consumer  satisfaction  with 
that  product,  is  crucial  to  determining 
the  value  of  the  crop. 

Pistachio  production  is  similar  to 
other  nut  crops  in  that  yield  and  total 
production  vary  substantially  from  year 
to  year  because  of  the  alternate  bearing 
nature  of  pistachio  trees  resulting  in 
cyclical  high  and  low  production  years. 
Total  value  and  value  per  acre  are 
generally  higher  in  higher  yielding 
years.  Conversely,  grower  return  per 
pound  is  generally  higher  in  low 
yielding  years. 

Producer  retiuns  and  total  crop  value 
are  also  dependent  on  the  percentage  of 
harvest  that  is  either  "open  shell"  or 
"closed  shell."  Each  harvest  yields  a 
certain  percentage  of  nuts  that  have  not 
naturally  opened  prior  to  cultivation. 
These  nuts  are  classified  as  "closed       » 
shell,"  "shelling  stock"  or  "non-splits," 
and  have  a  lower  market  value  than 
those  nuts  that  are  naturally  split,  or 
"open  shell."  The  proportion  of  open- 
shells  is  a  key  factor  in  year-to-year 
changes  in  the  total  value  of  production. 

Economic  evidence  presented  at  the 
hearing,  based  on  data  from  the  National 
Agricultural  Statistics  Service  (NASS) 
and  the  CPC,  indicates  that  trends  for 
total  crop  value  and  value  per  bearing 
acre  have  been  increasing  over  the  past 
20  years.  In  1980,  the  pistachio  crop  in 
California  was  valued  at  $55.8  million. 
By  2000.  total  crop  value  had  increased 
more  than  four-fold,  reaching  $245 
million.  These  gains  are  attributed  to 
increases  in  both  total  pistachio 
producing  acreage  and  yield  per  acre. 
Average  value  per  bearing  acre 
increased  from  $1,642  per  acre  in  1980- 
1984  to  $2,665  per  acre  in  1996-2000. 

According  to  CPC  historical  price 
data,  price  per  pound  has  gradually 
decreased  over  the  past  20  years, 
ranging  from  a  high  of  $2.05  per  pound 
in  1980  to  a  low  of  $0.99  per  pound  in 
2001.  According  to  the  record,  the 
proposed  order  would  assist  in 
improving  producer  retiuns  for 
pistachios.  The  proposed  order  would 
not  only  assist  in  fortifying  consumer 
demand  by  ensuring  consumer 
satisfaction  with  product  quality,  but 
mandatory  quality  and  aflatoxin 
requirements  are  also  likely  to  boost 
domestic  prices  by  culling  lower  quality 
pistachios,  which  tend  to  have  price- 
depressing  effects,  from  the  market. 

A  University  of  California  Cooperative 
Extension  study  presented  as  part  of 
record  evidence  estimates  total  cost  of 
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production  in  2001  at  $2,643  per  acre. 
According  to  industry  data,  the  average 
grower  return  (value  per  bearing  acre) 
for  1998-2001  was  $2,619.  This  average 
revenue  estimate  is  just  below  the 
Extension  study's  $2,643  estimate  of 
typical  cost.  Record  evidence  indicates 
that  over  that  4-year  period,  the  lowest 
value  per  bearing  acre  was  $2,137  in 
2001  and  the  highest  was'$3.207  in 
2000. 

Witnesses  supplied  an  additional  set 
of  cost  estimates,  which  ranged  from  a 
low-cost  operation  of  $2,350  per  acre  to 
a  high  of  $3,400  per  acre.  In  their 
testimony,  total  costs  of  production 
were  divided  into  tlu'ee  categories:  the 
costs  of  orchard  establishment,  cultiual 
costs  and  administrative  costs. 
Establishment  costs,  or  the  overall  cost 
to  develop  an  acre  of  pistachios  until 
revenues  exceed  growing  expenses, 
were  estimated  at  between  $10,000  and 
$15,000,  with  an  average  tree 
maturation  period  of  7  years.  In  order  to 
recover  these  investment  costs,  the 
hearing  record  states  that  producers 
generally  target  an  1 1  %  return  on 
investment,  estimated  at  between  $1,100 
and  $1,650  per  acre.  Armual  per  acre 
cultural  costs  average  between  $1,100 
and  $1,600.  once  the  trees  are 
productive.  Administrative  costs 
include  the  cost  of  farm  management 
and  crop  financing,  and  can  vary 
between  $150  and  $200  per  acre.  The 
sum  of  cultural  and  administrative  costs 
therefore  range  from  $1,250  to  $1,800. 

Grower  price  per  pound  averaged 
approximately  $1.10  between  1997  and 
2001.  Given  that  $1.10  average  grower 
price  and  the  cost  estimates  above,  a 
producer  would  need  to  harvest  an 
average  of  at  least  2,000  pounds  per  acre 
to  cover  total  production  costs  for  the 
low-cost  operation  ($2,350  per  acre).  A 
producer  would  need  to  harvest  at  least 
1,136  pounds  per  acre  to  cover  the 
cultural  and  administrative  costs  of 
$1,250  per  acre  (not  including  a  return 
on  investment). 

The  CPC  Aiuiual  Report  for  Crop  Year 
2001-2002  reveals  that  6  out  of  26 
California  counties  with  pistachio 
production  yielded  on  average  more 
than  2,000  pounds  per  acre  between 
1998  and  2001.  These  six  counties, 
which  together  represented  over  88 
percent  of  total  California  pistachio 
production  in  2000,  are  Colusa,  Sutter, 
Madera,  Fresno,  Kings  and  Kern.  Glenn. 
Butte,  Placer,  Yolo,  Contra  Costa,  San 
Joaquin,  Calaveras,  Stanislaus.  Merced, 
Tulare  and  Santa  Barbara  counties  yield 
on  average  between  1,000  to  2.000 
pounds  per  acre  and  represent  roughly 
1 2  percent  of  total  state  production. 
Shasta,  Tehama,  Yuba,  Solano, 
Sacramento.  San  Luis  Obispo,  Los 


Angeles,  San  Bernardino  and  Riverside 
counties  yield  on  average  less  than 
1 ,000  pounds  per  acre  and  represent 
less  than  one  percent  of  California 
pistachio  production. 

Given  the  assumptions  made  above, 
approximately  88  percent  of  the 
industry  is  covering  total  costs  of 
production.  Conversely,  roughly  12 
percent  of  the  industry  is  ciurently 
covering  cultural  costs  but  not 
generating  a  return  on  their  investment. 

Simulation  Model 

Record  evidence  includes  an 
economic  analysis  presented  by  Dr. 
Daniel  Sumner,  University  of  California- 
Davis  on  the  potential  impacts  of  the 
proposed  marketing  order  provisions  if 
the  program  were  implemented.  Dr. 
Sumner  presented  a  cost-benefit 
analysis  based  on  a  simulation  model, 
the  purpose  of  which  was  to  provide  a 
framework  for  comparing  costs  of 
compliance  to  the  benefits  of  improved 
quality  through  implementation  of  the 
standards. 

Cosf  Estimates 

Dr.  Sumner's  presentation  focused  on 
the  regulatory  featiires  of  the  proposed 
marketing  order:  (1)  Mandatory  testing 
of  pistachios  for  the  presence  of 
aflatoxin,  with  a  maximum  allowable 
tolerance  of  15  ppb;  and  (2)  mandator^' 
minimiun  quality  standards.  The  quality 
standards  would  specify  minimiun  size 
and  maximum  allowable  defects. 

According  to  record  testimony,  the 
major  costs  associated  with  these 
features  are  the  cost  of  aflatoxin  testing 
and  the  cost  of  USDA  presence  in  the 
handlers'  plant  to  inspect  and  sample 
lots  of  pistachios.  Expected  benefits 
identified  by  the  witnesses  would  be  the 
increase  in  consumer  confidence  in 
pistachios  as  a  result  of  aflatoxin 
regulation,  and  the  combined  increases 
in  consumer  demand  for  pistachios  due 
to  mandatory  USDA  regulation  and 
stringent  quality  standards. 

Dr.  Sumner's  analysis  took  into 
account  many  of  the  variables  presented 
in  testimony  by  other  witnesses 
describing  typical  production  and 
processing  costs,  and  presented  a 
weighted  average  cost  computation  for 
marketing  order  compliance.  The 
average  cost  of  compliance,  as  identified 
by  several  witnesses  and  reiterated  in 
Dr.  Sumner's  analysis,  is  approximately 
one  half  cent  per  pound  of  domestic 
pistachio  production,  or  $0.00525  per 
pound. 

Record  evidence  suggests  tliat  the  cost 
of  having  a  USDA  inspector  in  the  plant, 
including  mileage  plus  the  standard  fee 
per  hour,  is  approximately  $291  per  day 
for  the  largest  plants  (which  process 


about  80  percent  of  total  production). 
Total  production  for  the  domestic 
market  that  would  be  processed  by  the 
largest  plants  (those  that  process  over  10 
million  pounds  annually)  is  estimated  at 
136  million  pounds.  If  an  average  lot  is 
40,000  poimds  (the  most -common  lot 
size  for  testing  cited  by  the  largest 
handlers),  then  3,400  lots  would  need  to 
be  tested  to  account  for  all  136  million 
pounds  (166.67  million  pounds  times  80 
per  cent).  If  a  USDA  official  were  to  test 
5.5  lots  per  day,  then  618  person-days 
would  be  needed  to  test  all  of  the  lots. 
Multiplying  $291  per  day  times  618 
person-days  yields  an  annual  cost  of 
$180,000  for  testing  136  million  pounds. 
Dividjpg  the  $180,000  annual  cost  by 
136  million  pounds  yields  an  estimated 
cost  per  pound  of  $0.0013  for  having 
USDA  personnel  in  the  plant  to  sample 
and  certify'  that  the  pistachios  meet 
minimum  quality  standards.  Testimony 
suggests  that  this  cost  estimate  is  on  the 
high  side,  since  many  handlers  would 
already  have  USDA  personnel  in  their 
plants  to  perform  other  grading  services 
besides  certification  of  lots  for 
minimum  quality. 

The  cost  of  aflatoxin  testing  in  the 
witnesses'  simulation  analysis  is 
estimated  at  the  current  rate  charged  by 
a  private  laboratory  ($75  per  test).  Given 
this  rate  information,  the  aflatoxin 
testing  cost  per  pound  would  be  $0.0019 
($75  divided  by  the  average  lot  size  of 
40,000  pounds). 

For  the  largest  handlers,  the  combined 
cost  of  aflatoxin  testing  and  paying  for 
the  USDA  presence  in  the  plants  would 
be  equal  to  the  sum  of  the  quality  and 
aflatoxin  cost  figures  outlined  above 
($0.0013  +  $0.0019).  or  $0.0032  per 
pound.  To  account  for  imprecision  of 
data  and  other  incidental  costs.  Dr. 
Sumner's  analysis  employs  a  median 
cost  per  pound  for  marketing  order 
compliance,  which  is  slightly  higher,  or 
$0,005  per  pound.  The  analysis  further 
assumes  that  per  unit  costs  are 
somewhat  higher  for  smaller  plants. 
Thus,  median  costs  for  two  categories  of 
smaller  plants  are  estimated  at  $0,006 
and  $0,007. 

Weighting  these  cost  figures  for  the 
three  different  size  categories  of  plants 
yields  an  overall  median  estimated  cost 
per  pound  for  compliance  of  $0.00525. 
In  terms  of  economic  theory,  this  cost 
increase  is  represented  by  a  vertical 
shift  in  the  supply  curve  of  about  one- 
half  cent,  as  measured  along  the  vertical 
axis  in  a  supply-demand  graph.  The 
total  direct  cost  of  compliance  is 
estimated  at  $875,000  in  the  median 
scenario  ($0.00525  times  166.67  million 
pounds  in  the  domestic  market). 
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product  promotion,  labels,  and  displays. 
A  median  increase  of  $0.0025  in 
willingness  to  pay  reflects  a  reasonably 
conservative  estimate  of  the  higher 
buyer  confidence  in  pistachios  due 
solely  to  USDA  participation  in  the 
pistachio  quality  testing  and 
certification  process.  The  certification 
gives  additional  confidence  in  the 
quality  of  the  product. 

The  third  demand  benefit  is  higher 
buyer  perception  of  quality  due  to 
minimum  standards.  Witnesses  assume 
a  similarly  small  magnitude  for  this 
estimated  increase  in  willingness  to  pay 
($0,003  per  pound). 

Summing  the  median  parameters  for 
each  of  these  three  demand  impacts,  the 
increase  in  willingness  to  pay  for 
pistachios  supplied  to  the  domestic 
market  is  a  little  under  3  cents  per 
pound  ($0.0271).  In  terms  of  economic 
theory,  this  figiire  represents  an  upward 
shift  in  the  demand  curve  of  nearly  3 
cents,  as  measiued  along  the  vertical 
axis  in  a  supply-demand  graph.  Most  of 
the  impact  is  from  the  first  benefit,  the 
reduced  probability  of  aflatoxin  being 
found  in  California  pistachios. 

Thus  the  median  benefit  in  terms  of 
increased  per  unit  demand  (willingness 
to  pay)  is  estimated  to  be  substantially 
larger  than  the  estimated  median  per 
unit  direct  cost  of  marketing  order 
compliance  ($0.0271  versus  $0.00525). 
Expected  or  average  demand  is  higher, 
reflecting  the  lower  probability  of  an 
aflatoxin  event  and  the  average  quality 
and  certification  effects  in  the  domestic 
market.  Handlers  would  face  higher 
costs  to  comply  with  the  proposed 
requirements. 

Simulation  Results 

These  figures  for  increased  cost  and 
increased  willingness  to  pay  were 
combined  with  different  demand  and 
supply  elasticities  in  the  simulation 
model  developed  by  Dr.  Sumner  to 
assess  the  net  economic  impact  of 
marketing  order  implementation.  The 
median  elasticities  used  were  unitary 
( - 1.0  for  demand  and  1.0  for  supply). 
The  supply  response  that  is  modeled  is 
a  long  run  supply  response  (additional 
planting)  due  to  the  permanent  change 
in  market  conditions  resulting  from  the 
marketing  order.  These  assumed 
elasticities  are  based  on  other  prior 
econometric  estimates  for  pistachios 
and  other  tree  nuts.  Witnesses  cited  a 
1999  report  by  Lucinda  Lewis  of 
Competition  Economics,  Inc.,  "Charting 
a  Direction  for  the  U.S.  Pistachio 
Industry,"  which  found  a  - 1.14 
demand  elasticity  for  pistachios. 
According  to  the  record  testimony,  the 
range  of  elasticities  used  in  the 
simulation  scenarios  are  consistent  with 


published  economic  studies  of  supply 
and  demand  for  pistachios  and  other 
tree  nuts. 

The  simulation  model  solves  a  system 
of  supply  and  demand  equations  for  a 
new  set  of  industry  prices  and 
quantities  from  marketing  order 
implementation.  As  stated  above,  the 
total  direct  cost  of  compliance  is 
$875,000.  In  the  simulation,  there  is  an 
upward  shift  in  the  market  supply 
ciuve,  representing  increased  costs  to 
firms  in  \he  pistachio  market.  The 
magnitude  of  the  price  and  quantity 
change  from  the  shift  in  the  supply 
curve  is  determined  by  the  higher  cost 
of  production  (compliance  cost)  and  the 
elasticity  of  supply.  The  resulting 
computed  (simulated)  loss  to  the 
handler  segment  of  the  industry  from 
higher  expenses  for  marketing  order 
compliance  is  $490,000. 

This  $490,000  differs  from  the 
previously  stated  $875,000  cost  of 
compliance  figure  by  the  amount  of  an 
implied  price  increase  and  the  small 
equalization  effect  on  the  smaller 
handlers  that  process  20  percent  of  the 
product. 

The  witness's  analysis  assumes  that 
with  minimum  quality  requirements  the 
relative  position  of  the  smaller  firms 
would  improve  to  match  those  of  other 
handlers.  This  is  because  prior  to  the 
new  mandatory  requirements,  these 
firms  are  assimied  to  have  fewer  quality 
controls  than  most  other  firms,  and  thus 
end  up  selling  nuts  to  the  part  of  the 
market  that  buys  lower  quality  nuts  at 
lower  prices.  The  equalization  effect 
resulting  from  uniform  minimum 
quality  specifications  is  a  small  positive 
benefit  that  offsets  some  of  the  cost  of   ^ 
compliance  for  the  smaller  firms. 

On  the  demand  side,  the  higher 
willingness  to  pay  is  $0.0216  per  pound 
for  the  reduced  probability  of  aflatoxin 
in  California  pistachios,  and  $0.0055  for 
the  two  additional  demand-side  benefits 
(higher  buyer  confidence  from  USDA 
certification  and  higher  buyer 
perception  of  quality).  The  magnitude  of 
the  price  and  quantity  change  from  the 
shift  in  the  demand  curve  is  determined 
by  the  higher  willingness  to  pay  and  the 
elasticity  of  demand. 

In  the  median  simulation,  the  amount 
sold  in  the  domestic  market  rises  by  1.6 
million  pounds.  The  benefit  to  industry 
participants  is  the  total  value  of  this 
increase  in  domestic  sales  which  is  the 
1.6  million  pound  increase  in  quantity 
sold  multiplied  by  the  higher  expected 
price  level  resulting  from  the  shifting  of 
the  supply  and  demand  curves  in  the 
simulation  of  marketing  order  impacts.    ' 

Using  the  median  supply  and  demand 
elasticities  in  the  simulation  model,  and 
the  median  compliance  cost  and 
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willingness  to  pay  figures,  the  computed 
benefit  to  the  handler  portion  of  the 
market  from  the  reduced  chance  of  an 
aflatoxin  market  disturbance  is  $1,545 
million  dollars.  The  value  of  the  two 
additional  demand-side  benefits  is  $.392 
million  dollars.  The  total  benefit  to 
handlers  is  thus  $1,938  million  dollars. 

When  the  loss  due  to  compliance- 
related  expenses  ($490,000)  is  factored 
in,  the  resulting  net  benefit  to  pistachio 


handlers  from  the  marketing  order  is 
$1,448  million  dollars.  This  $1,448 
million  dollar  estimate  of  net  benefit  to 
handlers  is  the  key  result  from  the 
witness's  cost-benefit  analysis. 

In  economic  theory  terminology,  this 
part  of  the  simulation  is  measuring  the 
change  in  producer  surplus.  Viewed  in 
terms  of  a  supply-demand  graph, 
producer  surplus  is  the  area  under  the 
cost  and  above  the  supply  curve.  The 


$1,448  million  dollar  estimate  of  net 
benefit  is  a  measure  of  the  difference 
between  producer  surplus  at  the  initial 
equilibrium  (e.g.  $1.80  average  price  at 
the  handler  level,  or  $1.10  at  the  grower 
level)  and  the  new  higher  price  and 
quantity  after  the  supply  and  demand 
curves  have  been  shifted  to  represent 
the  median  changes  in  cost  (supply)  and 
willingness  to  pay  (demand). 


Table  1  .—Simulation  of  Pistachio  Marketing  Order  Impacts  on  Producers/Handlers 

[Annual  Net  Costs  and  Benefits  with  Median  Parameter  Values] 


Benefit  1 ;  Reduced  cfiance  of  aflatoxin  event 

Benefit  2:  USDA  certification  

.Benefit  3: 

Improved  quality  perception  

Total  benefit 

Impact  of  cost  of  compliance  

Net  total  


$1,545,000 
178,000 

214,000 


1,938,000 
-490,000 


1,448,000 


It  should  be  noted  that  although  the 
witness  asserts  that  Benefit  2  and 
Benefit  3  are  conceptually  distinct,  one 
could  argue  that  there  is  significant 
overlap  between  the  value  of  USDA 
certification  and  improved  quality 
perception  on  the  part  of  pistachio 
buyers  and  consumers.  However,  the 
assiuned  benefits  are  small  in  both 
cases,  and  if  either  of  the  benefit  figures 
is  eliminated,  net  estimated  benefits  to 
handlers  still  exceed  one  million 
dollars. 

Cost-benefit  studies  which  use 
economic  welfare  analysis  also  typiccdly 
include  consumer  impacts,  and  the 
witness's  economic  analysis  includes  a 
parallel  set  of  computations  for  the 
buyer/consumer  segment  of  the 
pistachio  industry.  The  largest  demand- 
side  benefit,  the  reduced  chance  of  an 
aflatoxin  event,  is  estimated  at  $2,586 
million.  The  combined  value  of  the  two 
additional  demand-side  benefits  is  $.655 
million,  yielding  a  total  benefit  estimate 
of  $3,241  million.  Subtracting  the 
estimated  impact  on  buyers/consumers 
of  introducing  added  costs  of  marketing 
order  compliance  ($245,000)  yields  a 
buyer/consumer  net  benefit  estimate  of 
$2,996  million.  A  key  aspect  of  this 
economic  analysis  is  that  consumer 
willingness  to  pay  for  pistachios  rises  as 
consiuner  confidence  improves  from  the 
higher  quality  standards  imposed  by  the 
order.  With  the  demand  and  supply 
elasticities  used  in  the  analysis,  the 
benefits  to  the  domestic  buyers/ 
consumers  in  this  simulation  are  larger 
than  benefits  to  the  handler  side  of  the 
market. 


In  economic  theory  terminology,  this 
part  of  the  simulation  is  measiuing  the 
change  in  consumer  surplus.  Viewed  in 
terms  of  a  supply-demand  graph, 
consumer  surplus  is  the  area  above  the 
price  and  below  the  demand  curve.  The 
$2,996  million  dollar  estimate  of  net 
benefit  is  a  measure  of  the  difference 
between  consumer  siu-plus  at  the  initial 
equilibrium  and  the  new  price  and 
quantity  after  the  supply  and  demand 
curves  have  been  shifted  to  represent 
the  median  changes  in  cost  (supply)  and 
willingness  to  pay  (demand). 

Summing  the  producer/handler  and 
buyer/consumer  net  benefits  ($2,996  + 
$1,448)  yields  a  $4,444  million  median 
estimated  value  of  the  marketing  order 
to  the  economy. 

Estimated  Impacts  on  Small  Producers 

The  proposed  marketing  order  would 
not  impose  any  direct  compliance  costs 
on  producers.  The  direct  impact  is  on 
the  handlers  who  would  be  required  to 
pay  for  testing  and  inspection. 
Producers  would  be  affected  to  the 
extent  that  they  may  have  to  discard 
more  low  quality  nuts  than  previously, 
if  they  produce  quantities  of  nuts  below 
the  proposed  size  and  quality  standard. 
Witnesses  stated  there  is  no  evidence 
that  the  proportion  of  low  quality  nuts 
is  correlated  with  farm  size. 

Additionally,  the  record  shows  that 
handler  costs  of  compliance  are 
typically  reflected  in  handler  payments 
to  producers.  Witnesses  stated  that  the 
anticipated  benefit  derived  from 
increased  consiuner  demand  would 
offset  the  cost  of  compliance  to 
producers. 


Witnesses  stated  that  most  producers 
sell  to  large  handlers  (which  handle  80 
percent  of  production).  Distinguishing 
among  handlers  by  size  does  not 
indicate  different  economic  impacts  on 
individual  farms,  which  are  distributed 
broadly  across  handlers. 

Witnesses  also  pointed  out  that  there 
is  substantial  inter-handler  competition 
in  the  pistachio  industry,  with  at  least 
10  handlers  out  of  19  competing  for 
producers'  pistachios  (with  the 
■  remainder  presumably  processing  for 
their  own  account).  Given  the 
distribution  of  producers  across 
processing  firms  and  the  level  of 
competition,  the  overall  cost-benefit 
results  may  be  taken  as  the  impact  on 
the  full  size  range  of  producers. 

Based  on  a  farm  price  of  $1.10  and  a 
handler  price  of  $1.80,  producers 
receive  about  60  percent  of  the  revenue 
in  the  industry,  and  are  likely  (given 
certain  supply  elasticities)  to  receive 
more  than  60  percent  of  the  estimated 
handler  net  benefits.  Producer  total  gain 
(out  of  the  estimated  $1,448  million  in 
net  benefits  to  the  handler  segment)  is 
thus  at  least  $870,000  per  year  ($1,448 
million  times  0.60).  This  is  distributed 
across  producers  in  proportion  to 
output,  with  no  differential  impact  on 
smaller  or  larger  producers. 

Based  on  the  hearing  record,  AMS 
therefore  concludes  that  pistachio 
producers  would  benefit  from 
implementation  of  the  proposed  order. 
Further,  there  is  no  evidence  of  differing 
economic  impacts  between  small  and 
large  producers. 
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Estimated  Imf  act  on  Small  Handlers  sizes  and  fewer  lots  to  be  tested  at  one 


Most  compi  i 
across  handlers 
could  be  correlated 
handler's  opei  ati 
points  are  the 
be  tested  per  c|av 
tested.  Larger 
likely  to  have 
and  to  have  mpre 
to  about  5),  m 
savings  relativie 


iance  costs  are  unifonn 
but  some  differences 
with  the  size  of  a 
on.  Two  relevant 
number  of  lots  ready  to 
and  the  lot  size  to  be 
irms,  which  are  more 
arger  lot  sizes  for  testing 
lots  ready  per  day  (up 
)  ly  experience  some 
to  firms  with  smaller  lot 


time. 

The  proposed  marketing  order 
includes  provisions  to  reduce 
compliance  costs  for  small  handlers. 
Firms  that  handle  less  than  1,000.000 
pounds  per  year  would  be  subject  to 
simplified  afaltoxin  testing  procedures. 
Additionally,  they  would  be  exempt 
from  testing  for  remaining  minimum 
quality  requirements.  This  should 
reduce  the  expenses  for  smaller 
handlers. 


Some  other  handlers,  which  process 
substantially  more,  may  face  somewhat 
higher  costs  for  at  least  part  of  their 
production.  Those  handlers  are  likely, 
however,  to  have  more  than  $5  million 
in  total  revenue,  and  would  thus  not  be 
classified  as  small  business  entities. 

Table  2  shows  that  the  compliance 
costs  and  net  economic  impacts  for 
different  sizes  of  handlers.  A  positive 
net  economic  impact  would  exist  for  all 
handler  groups. 


Table  2.— Distribution  of  Economic  Effects  Across  Handlers  of  Different  Sizes 

(Pistachio  Marketing  Order  Simulation  Results  With  Median  Parameter  Values] 


Handler  group* 


Direct  compli- 
ance cost 


Net  economic 
impact 


Higher  Volume/liower 
Medium  Volume/CompI 
Lower  Volume/Highei 


Compliance  Costs 

iance  Costs  

r  Compliance  Costs 


-$667,000 

-150,000 

58,000 


$1,178,000 

208,000 

61,000 


Total 


875,000 


1,447,000 


80%,  15%,  a  KJ  5%,  respectively,  of  total  quantity  of  pistachios  marketed  annually. 


The  above  t<  ble  shows  that  the  net 
economic  imp  ict  is  in  direct  proportion 
to  the  volume  of  pistachios  handled  by 
each  handler  ^  roup.  For  example,  the 
largest  handle:  group,  accounting  for  80 
percent  of  the  sistachios  marketed, 
would  reap  ab  )ut  81  percent  of  the 
benefits  of  the  program.  AMS  therefore 
concludes  that  the  program  would  not 
have  a  disprof  ortionate  impact  on  small 
entities. 

The  cost  anq  benefit  estimates 
presented  abo|e  focus  on  a  single  set  of 
results  using  median  parameter  values. 
The  witness's  economic  analysis 
involved  simulating  a  number  of 
scenarios,  usin  g  alternative  values  for 
compliance  costs,  benefits,  and 
elasticities  of  supply  and  demand.  All 
scenarios,  even  the  low  benefit,  high 
cost  scenarios,:  indicated  positive  net 
economic  impacts. 

The  witness  s  analysis  concludes  that 
the  proposed  marketing  order  would 
require  minimal  adjustments  in  current 
processing  activities  and  would  yield 
large  estimated  benefits.  The  simulation 
results  indicate  that  costs  of  compliance 
are  small  relative  to  benefits  for  all 
firms,  and  thatj  both  small  and  large 
entities  are  likely  to  benefit 
significandy.  F*roducers  are  likely  to 
share  net  prodlicer  benefits  in 
proportion  to  production.  Large  cuid 
small  handlers!  ^^  8^°  ^"^  ^^ 
marketing  orddr,  also  in  proportion  to 
the  volumes  handled.  Some  of  the 
smallest  handliers  could  have  larger  net 
benefits  per  unit  because  of  the 
provision  alloijiring  special  lower-cost 
testing  arrangoinents. 


The  witness's  net  benefit  analysis 
represents  a  reasonable,  plausible  set  of 
estimates  of  the  economic  impact  of 
mandatory  aflatoxin  testing  and 
minimum  quality  standards  through 
promulgation  of  a  Federal  marketing 
order.  The  median  cost  and  benefit 
figures  explained  during  the  hearing  are 
considered  to  adequately  represent 
estimates  of  the  economic  impact  of 
implementation  of  the  proposed 
program  and  its  regulatory  provisions. 

The  proposed  order  would  impose 
some  reporting  and  recordkeeping 
requirements  on  hl^dlers.  However, 
handler  testimony  indicated  that  the 
expected  burden  that  would  be  imposed 
with  respect  to  these  requirements 
would  be  negligible.  Most  of  the 
information  that  would  be  reported  to 
the  committee  is  already  compiled  by 
handlers  for  other  uses  and  is  readily 
available.  Reporting  and  recordkeeping 
requirements  issued  under  the  peanut 
aflatoxin  certification  program  (7  CFR 
part  996)  impose  an  average  annual 
burden  on  each  regulated  handler  and 
importer  of  about  8  hours.  It  is 
reasonable  to  expect  that  a  similar 
burden  may  be  imposed  under  this 
proposed  marketing  order  on  the 
estimated  19  handlers  of  pistachios  in 
California. 

The  Act  requires  that,  prior  to  the 
issuance  of  a  marketing  order,  a 
referendum  be  conducted  among  the 
affected  producers  to  determine  if  they 
favor  issuance  of  the  order.  The  ballot 
material  that  would  be  used  in 
conducting  the  referendiun  would  be 
submitted  to  and  approved  by  OMB 


before  it  is  used.  It  is  estimated  that  it 
would  take  an  average  of  10  minutes  for 
each  of  the  approximately  647  pistachio 
producers  in  California- to  complete  the 
ballot.  Additionally,  it  has  been 
estimated  that  it  would  take 
approximately  10  minutes  for  each 
handler  to  complete  the  marketing 
agreement. 

Therefore,  in  compliance  with  OMB 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13),  the 
information  collection  and 
recordkeeping  requirements  that  may  be 
imposed  by  this  order  would  be 
submitted  to  OMB  for  approval.  Those 
requirements  would  not  become 
effective  prior  to  OMB  review.  Any 
recordkeeping  and  reporting 
requirements  imposed  would  be 
evaluated  against  the  potential  benefits 
to  be  derived  and  it  is  expected  that  any 
added  burden  resulting  from  increased 
reporting  and  recordkeeping  would  not 
be  significant  when  compared  to  those 
anticipated  benefits  derived  from 
administration  of  the  order. 

The  record  evidence  also  indicates 
that  the  benefits  to  small  as  well  as  large 
handlers  are  likely  to  be  greater  than 
would  accrue  under  the  alternatives  to 
the  order  proposed  herein,  namely  no 
marketing  order,  or  an  order  without  the 
proposed  combination  of  quality,  size 
and  aflatoxin  regulation. 

In  determining  that  the  proposed 
order  and  its  provisions  would  not  have 
a  disproportionate  economic  on  a 
substantial  number  of  small  entities,  all 
of  the  issues  discussed  above  were 
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considered.  Based  on  hearing  record 
evidence  and  USDA's  analysis  of  the 
economic  information  provided,  the 
proposed  order  provisions  have  been 
carefully  reviewed  to  ensure  that  every 
effort  has  been  made  to  eliminate  any 
unnecessary  costs  or  requirements. 

Although  the  proposed  order  may 
impose  some  additional  costs  and 
requirements  on  handlers,  it  is 
anticipated  that  the  order  will  help  to 
strengthen  demand  for  California 
pistachios.  Therefore,  any  additional 
costs  would  be  offset  by  the  benefits 
derived  from  expanded  sales  benefiting 
handlers  and  producers  alike. 
Accordingly,  it  is  determined  that  the 
proposed  order  would  not  have  a 
disproportionate  economic  impact  on  a 
substantial  number  of  small  handlers  or 
producers. 

A  30-day  conunent  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  decision  to  effectuate  a 
marketing  order.  Thirty  days  is  deemed 
appropriate  so  that  any  marketing  order 
resulting  from  this  rulemaking  process 
may  be  implemented  as  soon  as  possible 
at  the  beginning  of  the  nearest 
marketing  year.  A  60-day  conunent 
period  on  die  information  collection 
burden  is  deemed  appropriate  as  any 
paperwork  burden  imposed  by  this 
action  will  not  become  effective  until 
the  process  is  finalized.  All  written 
exceptions  and  comments  timely 
received  will  be  considered  and  a 
grower  referendum  will  be  conducted 
before  these  proposals  are  implemented. 

Civil  Justice  Reform 

The  marketing  agreement  and  order 
proposed  herein  have  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  adopted,  the 
proposed  order  would  not  preempt  any 
State  or  local  laws,  regulations,  or . 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this 
proposal. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Department  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  the  order  or  to  be 
exempted  there  from.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
USDA  would  rule  on  the  petition.  The 
Act  provides  that  the  district  court  of 
the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 


has  his  or  her  principal  place  of 
business,  has  jurisdiction  to  review  the 
Department's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  AMS  announces  its 
intention  to  request  an  approval  of  a 
new  information  collection  for  the 
marketing  order  regulating  pistachios 
grown  in  California. 

Title:  Pistachios  Grown  in  California. 

0\a  Number:  0581-NEW. 

Expiration  Date  of  Approval:  To  be 
assigned  by  OMB. 

Type  of  Request:  Intent  to  establish  a 
new  information  collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  California  pistachio 
marketing  order  program. 

The  California  pistachio  marketing 
order  would  authorize  standards  for 
quality  of  pistachios  produced  and 
handled  in  California  by  establishing  a 
maximum  aflatoxin  tolerance  level, 
maximum  limits  for  defects,  a  minimum 
size  requirement,  and  mandatory 
inspection  and  certification.  AMS  is  the 
agency  that  would  provide  oversight  of 
the  order,  and  any  administrative  rules 
and  regulations  issued  under  the 
program. 

Tne  Department  must  determine  if 
sufficient  producer  support  exists 
within  the  industry  to  initially  establish 
the  proposed  marketing  order.  If  the 
order  were  established,  the  USDA  could 
also,  given  recommendation  by  the 
committee  and  adequate  support  by  the 
industry,  implement  formal  rulemaking 
to  amend  the  order.  Further,  a 
continuance  referendum  would  be 
conducted  every  6  years  to  determine 
ongoing  industry  support  for  the  order. 
In  all  of  these  instances,  ballot 
information  would  be  collected  from 
producers  and  compiled  in  aggregate  for 
purposes  of  determining  producer 
support  for  the  order  (or  any 
amendment  to  the  order). 

Upon  implementation  of  the  order  or 
during  amendatory  proceedings, 
handlers  would  be  asked  to  sign  a 
marketing  agreement  to  indicate  their 
willingness  to  comply  with  the 
provisions  of  the  new  or  amended  order. 
AMS  would  also  provide  a  certificate  of 
resolution  for  each  handler  organization 
to  sign,  documenting  the  handler's 
support  pf  the  marketing  agreement  and 
order. 


If  the  proposed  order  is  established, 
handler  and  producer  nomination 
forms,  ballots,  and  confidential 
qualification  and  acceptance  statements 
will  be  used  to  nominate  and  appoint 
the  committee  members. 

California  pistachio  producers  and 
handlers  would  be  nominated  by  their 
peers  to  serve  as  representatives  on  the 
committee.  Each  producer  and  handler 
would  have  the  opportunity  to  submit  a 
nomination  form  with  the  names  of 
individuals  to  be  considered  for 
nomination. 

Individuals  who  are  nominated  and 
wish  to  stand  for  election  would  be 
required  to  complete  a  confidential 
qualification  and  acceptance  statement 
before  the  election.  If  qualified,  the 
nominees  would  be  placed  on  a 
nomination  ballot. 

Producers  and  handlers  would  vote 
for  the  candidate(s)  of  their  choice  using 
the  producer  and  handler  nomination 
ballots.  Names  of  candidates  receiving 
the  most  votes  would  be  submitted  to 
AMS  for  appointment  as  committee 
members  and  alternate  members.  The 
producer  and  handler  members  of  the 
committee  would  nominate  a  public 
member  and  alternate  public  member. 
Each  would  complete  qualification  and 
acceptance  statement  before  being 
recommended  to  AMS  for  appointment. 

The  forms  covered  under  this 
information  collection  request 
submission  of  minimum  information 
necessary  to  ascertain  producer  support 
for  implementing  the  proposed  order 
and  to  appoint  initial  committee 
members.  Additional  reporting  and 
recordkeeping  requirements  may 
subsequently  be  recommended  by  the 
committee  for  its  use  in  administering 
the  order.  The  burden  imposed  by  any 
additional  requirements  would  be 
submitted  for  approval  by  the  OMB. 

The  information  collected  would  be 
used  only  by  authorized  representatives 
of  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs  regional  and 
headquarters'  staff,  and  authorized 
employees  of  the  committee,  if 
established.  Section  608(d)(2)  of  the  Act 
provides  that  all  information  would  be 
kept  confidential. 

Total  Annual  Estimated  Burden 

The  total  burden  for  the  proposed 
information  collection  under  the  order 
is  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response. 

Estimated  Number  of  Respondents: 
668  (647  producers,  19  heuidlers  and  the 
public  member  and  alternate  nominee). 
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Estimated 
Respondent: 

Estimated  i 
Respondents: 


t  lumber  of  Responses  per 
77 

otal  Annual  Burden  on 
133  hours. 


Estimated  Antiual  Burden  for  Each 
Form  j 

For  each  nelv  form,  the  proposed 
request  for  ap  jroval  of  new  information 
collections  us  der  the  order  are  as 
follows: 

FV-240  Pro  iucer's  Referendum  Ballot 
(promulgatior,  and  continuance). 
Producers  wo'  ild  use  this  ballot  to  vote 
whether  they  avor  establishment  of  the 
order  and,  on(  e  every  6  years,  whether 
they  want  the  order  to  continue  in 
effect.  For  the  purpose  of  this 
calculation,  it  is  estimated  that  450 
pistachio  proc  ucers  (75  percent  of  the 
total)  would  V  Dte  in  the  promulgation 
referendum  ai  d  in  the  continuance 
referenda. 

Estimate  of  3urden:  Public  reporting 
burden  for  thii  i  collection  of  information 
is  estimated  tc  average  20  minutes  per 
response. 

Respondent;:  California  pistachio 
producers. 

Estimated  A  umber  of  Respondents: 
450. 

Estimated  Number  of  Responses  per 
Respondent:  Qnce  every  6  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  Z5  hours. 

FV-241  Cooperative  Association  of 
Producers  Referendum  Ballot 
(promulgationland  continuance).  This 
ballot  would  hje  used  to  register  the 
cooperative's  ^ote  on  promulgation  or 
continuance  of  the  marketing  order.  At 
the  time  of  thii  promulgation 
proceeding)  there  is  only  1  pistachio 
cooperative  registered  in  the  production 
area.  T 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  per 
response. 

Respondents:  California  pistachio 
cooperative. 

Estimated  Nitmber  of  Respondents:  1. 

Estimated  Number  of  Responses  per 
Respondent:  0(nce  every  6  years. 

Estimated  Tbtal  Annual  Burden  on 
Respondents: ;  minutes. 

FV-242  Mar  ceting  Agreement. 
Handlers  wouijd  use  this  form  to 
indicate  their  i^illingness  to  comply 
with  the  provisions  of  the  order.  The 
Marketing  Agreement  would  be 
completed  if  the  proposed  order  is 
implemented  and  in  any  future 


amendment  of 


Estimate  of^urden:  Public  reporting 
collection  of  information 
average  5  minutes  per 


burden  for  this 
is  estimated  to 
response. 

Respondenti 
handlers 


the  order. 


:  California  pistachio 


Estimated  Number  of  Respondents: 
19. 

Estimated  Number  of  Responses  per 
Respondent:  Once  every  6  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  16  minutes. 

FV-242  A  Certificate  of  Resolution. 
This  would  document  corporate 
handlers'  support  for  the  order  and 
marketing  agreement.  The  Marketing 
Agreement  would  be  completed  if  the 
proposed  order  is  implemented  and  in 
any  future  amendment  of  the  order. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  Incorporated  pistachio 
handlers. 

Estimated  Number  of  Respondents: 
19. 

Estimated  Number  of  Responses  per 
Respondent:  Once  every  6  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  16  minutes. 

FV-243  Administrative  Committee  for 
Pistachios  Confidential  Producer/ 
Handler  and  Public  Member 
Qualification  and  Acceptance 
Statement.  There  are.  11  members  and 
1 1  alternate  members  on  the  committee. 
Each  year  after  the  initial  committee  is 
seated,  half  of  the  22  members  would  be 
replaced  with  new  members.  This  form 
would  be  used  by  candidates  for 
nomination  to  provide  their 
qualifications  to  serve  on  the  committee. 
For  the  purpose  of  this  calculation,  it  is 
estimated  that  30  individuals  will  agree 
to  be  candidates  to  serve  on  the 
committee. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response. 

Respondents:  California  pistachio 
producers,  handlers  and  public  member 
nominees. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  5  hours. 

FV-244  Handler  Members  and 
Alternate  Handler  Members '  Ballot. 
Each  handler  would  use  the  ballot  to 
vote  on  handler  member  nominees  to 
serve  on  the  committee. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  California  pistachio 
handlers. 

Estimated  Number  of  Respondents: 
19. 

Estimated  Number  of  Responses  per 
Respondent:  1. 


Estimated  Total  Annual  Burden  on 
Respondents:  1.5  hours. 

FV-245  Producer  Members  and 
Alternate  Producer  Members 
Nomination  Form.  Pistachio  producers 
would  use  this  form  to  nominate 
themselves  or  other  producers  to  serve 
on  the  committee.  For  the  purpose  of 
this  calculation,  it  is  estimated  that  50 
producers  will  offer  nominations. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  per 
response. 

Respondents:  California  pistachio 
producers. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  17  hours. 

FV-245A  Handler  Members  and 
Alternate  Handler  Members' 
Nomination  Form.  Pistachio  handlers 
would  use  this  form  to  nominate 
themselves  or  other  handlers  to  serve  on 
the  committee.  For  the  purpose  of  this 
calculation,  it  is  estimated  that  10 
handlers  will  offer  nominations. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  per 
response. 

Respondents:  California  pistachio 
handlers. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.3  hours. 

FV-246  Producer  Member  and 
Alternate  Producer  Member  Ballot. 
Pistachio  producers  would  use  this 
ballot  to  vote  on  their  choice  of 
nominees  to  serve  on  the  committee.  For 
the  purpose  of  this  calculation,  it  is 
estimated  that  325  producers  (50 
percent  of  all  producers)  will  vote  in 
nomination  elections. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response. 

Respondents:  California  pistachio 
producers. 

Estimated  Number  of  Respondents: 
325. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  81  hours. 

If  this  marketing  order  program  is 
approved  by  producers  in  referendum 
and  established  by  USDA,  the 
committee  could  recommend  to  the 
Department  other  forms  (such  as 
monthly  handler  reports  of  acquisitions 
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or  dispositions  of  substandard 
pistachios)  which  would  be  needed  to 
administer  the  order.  All  such  forms 
would  be  subject  to  USDA  and  0MB 
review  and  approval. 

Comments:  Comments  are  invited  on: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  would  have  practical 
utiUty;  (2)  the  accm^cy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  should  reference  OMB  No. 
0581-NEW  and  the  California  pistachio 
marketing  order,  and  be  sent  to  USDA 
in  care  of  the  Docket  Clerk  at  the 
previously  mentioned  address.  All 
conmients  received  will  be  available  for 
public  inspection  during  regular 
business  hoiu-s  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  of  the  above- 
described  forms.  All  comments  will 
become  a  matter  of  public  record. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth  in 
this  reconamended  decision.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  persons 
are  inconsistent  with  the  findings  and 
conclusions  of  this  reconunended 
decision,  the  requests  to  make  such 
findings  or  to  reach  such  conclusions 
are  denied. 

General  Findings 

(1)  The  proposed  marketing 
agreement  and  order  and  all  of  the  terms 
and  conditions  thereof  would  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  proposed  marketing 
agreement  and  order  regulate  the 
handling  of  pistachios  in  California  in 
the  same  manner  as,  and  are  applicable 
only  to,  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  a  hearing  has 
been  held; 


(3)  The  proposed  marketing 
agreement  and  order  are  limited  in  their 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivision  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  proposed  marketing 
agreement  and  order  prescribe,  insofar 
as  practicable,  such  different  terms 
applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  differences  in  the 
production  and  marketing  of  pistachios 
grov«i  in  the  production  area;  and 

(5)  All  hanaling  of  pistachios  growrn 
in  California  as  defined  in  the  proposed 
marketing  agreement  and  order,  is  in  the 
current  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Provisions  of  the  proposed  marketing 
agreement  and  order  follow.  Those 
sections  identified  with  an  asterisk  (*) 
apply  only  to  the  proposed  marketing 
agreement. 

List  of  Subjects  in  7  CFR  Part  983 

Marketing  agreements.  Pistachios, 
Reporting  and  recordkeeping 
requirements. 

Title  7,  chapter  IX  is  proposed  to  be 
amended  by  adding  part  983  to  read  as 
follows: 

PART  9a3— PISTACHIOS  GROWN  IN 
CAUFORNIA 


Subpart — Order  Regulating  Handling 

Definitions 

Sec. 

983.1 

Accredited  laboratory. 

983.2 

Act. 

983.3 

Affiliation. 

983.4 

Aflatoxin. 

983.5 

Aflatoxin  inspection  certificate. 

983.6 

Assessed  WBight. 

983.7 

Certified  pistachios. 

983.8 

Committee. 

983.9 

Confidential  data  or  information. 

983.10 

Department  or  USDA. 

983.11 

Districts. 

983.12 

Domestic  shipments. 

983.13 

Edible  pistachios. 

983.14 

Handle. 

983.15 

Handler. 

983.16 

Inshell  pistachios. 

983.17 

Inspector. 

983.18 

Lot. 

983.19 

Minimum  quality  requirements. 

983.20 

Minimum  quality  certificate. 

983.21 

Part  and  subpart. 

983.22 

Person. 

983.23 

Pistachios. 

983.24 

Processing. 

983.25 

Producer. 

983.26 

Production  area. 

983.27 

Production  year. 

983.28  Proprietary  capacity. 

983.29  Secretary. 

983.30  Shelled  pistachios. 

983.31  Substandard  pistachios. 

Administrative  Committee 

983.32  Establishment  antj  membership. 

983.33  Initial  members  and  nomination  of 
successor  members. 

983.34  Procedure. 

983.35  Powers. 

983.36  Duties. 

Marketing  Policy 

983.37  Marketing  policy. 
Regulation 

983.38  Aflatoxin  levels. 

983.39  Minimum  quality  levels. 

983.40  Failed  lots/rework  procedure. 

983.41  Testing  of  minimal  quantities. 

983.42  Commingling. 

983.43  Reinspection. 

983.44  Inspection,  certification  and 
identification. 

983.45  Substandard  pistachios. 

983.46  Modification  or  suspension  of 
regulations. 

Reports,  Books  and  Records 

983.47 
983.48 
983.49 
983.50 
983.51 


Reports. 

Confidential  information. 

Records. 

Random  verification  audits. 

Verification  of  reports. 


Expenses  and  Assessments 

983.52  Expenses. 

983.53  Assessments. 

983.54  Contributions. 

983.55  Delinquent  assessments. 

983.56  Accounting. 

983.57  Implementation  and  amendments. 

Miscellaneous  Provisions 

983.58  Compliance. 

983 . 5  9  Rights  of  the  Secretary. 

983.60  Personal  liability. 

983.61  Separability. 

983.62  Derogation. 

983.63  Duration  of  immunities. 

983.64  Agents. 

983.65  Effective  time. 

983.66  Suspension  or  termination. 

983.67  Termination. 

983.68  Procedure  upon  termination. 

983.69  Effect  of  termination  or  amendment. 

983.70  Exemption. 

983.71  Relationship  with  the  California 
Pistachio  Commission. 

*  983.90    Counterparts. 

*  983.91     Additional  parties. 

*  983.92    Order  with  marketing  agreement. 
•Sections  identified  with  an  asterisk  (*) 

apply  only  to  the  proposed  marketing 
agreement. 

Authority:  7  U.S  C.  601-674. 

Subpart — Order  Regulating  Handling 

Definitions 

§983.1     Accredited  laboratory. 

An  accredited  laboratory  is  a 
laboratory  that  has  been  approved  or 
accredited  by  the  U.S.  Department  of 
Agriculture  for  testing  aflatoxin. 
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§983  J    Act 

Act  means  I  ublic  Act  No.  10,  73rd 
Congress  (Ma)  12,  1933),  as  amended 
and  as  re-enacted  and  amended  by  the 
Agricultural  Marketing  Order  Act  of 
1937,  as  amended  (48  Stat.  31,  as 
amended;  7  UJS.C.  601  et  seq.]. 

§983.3    Affiliation. 

Affiliation.  This  term  normally 
appears  as  "a^liate  of,  or  "affiliated 
with",  and  me^s  a  person  such  as  a 
producer  or  handler  who  is:  a  producer 
or  handler  \ha\  directly,  or  indirectly 
through  one  oi  more  intermediaries, 
owns  or  controls,  or  is  controlled  by,  or 
is  under  comn^on  control  with  the 
producer  or  h^dler  specified;  or  a 
producer  or  handler  that  directly,  or 
indirectly  throfigh  one  or  more 
intermediaries!  is  connected  in  a 
proprietary  cagiacity,  or  shares  the 
ownership  or  dontrol  of  the  specified 
producer  or  hapdler  with  one  or  more 
other  produceijs  or  handlers.  As  used  in 
this  part,  the  t^rm  control  (including  the 
terms  controlling,  controlled  by,  and 
under  the  common  control  with)  means 
the  possession!  direct  or  indirect,  of  the 
power  to  direc^  or  cause  the  direction  of 
the  management  and  policies  of  a 
handler  or  a  producer,  whether  through 
voting  securities,  membership  in  a 
cooperative,  bjj  contract  or  otherwise. 

§983.4    Aflatoxin. 

Aflatoxin  is  one  of  a  group  of 
mycotoxins  produced  by  the  molds 
Aspergillus  flafus  and  Aspergillus 
parasiticus.  Afjatoxins  are  naturally 
occurring  comiiounds  produced  by 
molds,  which  can  be  spread  in 
improperly  processed  and  stored  nuts, 
dried  fruits  and  grains. 

§983.5    Aflatoxin  inspection  certificate. 

Aflatoxin  inspection  certificate  is  a 
certificate  issued  by  an  accredited 
laboratory  or  bi  a  USDA  laboratory. 

§983.6    Assessed  weight 

Assessed  weight  means  poimds  of 
pistachios,  with  the  weight  computed  at 
5  percent  moismre,  received  for 
processing  by  a  handler  within  each 
production  year:  Provided,  That  for 
loose  kernels,  the  actual  weight  shall  be 
multiplied  by  two  to  obtain  an  inshell 
weight;  or  based  on  such  other  elements 
as  may  be  recommended  by  the 
committee  and  approved  by  the 
Secretary. 


andaf 


§983.7    Ceftifie«  pistaciiios. 

Certified  pistachios  are  those  for 
which  aflatoxin  inspection  and 
minimum  qual  ty  certificates  have  been 
issued. 


§983.8    Committee. 

Committee  means  the  administrative 
conunittee  for  pistachios  established 
pursuant  to  §983.32. 

§983.9    Confidential  data  or  information. 

Confidential  data  or  information 
submitted  to  the  committee  consists  of 
data  or  information  constituting  a  trade 
secret  or  disclosiue  of  the  trade 
position,  financial  condition,  or 
business  operations  of  a  particular 
entity  or  its  customers. 

§  983.1 0    Department  or  USDA. 

Department  or  USDA  means  the 
United  States  Department  of 
Agricultxue. 

§983.11     Districts. 

(a)  Districts  shall  consist  of  the 
following: 

(1)  District  1  consists  of  Tulare,  Kern, 
San  Bernardino,  San  Luis  Obispo,  Santa 
Barbara,  Ventxu'a,  Los  Angeles,  Orange, 
Riverside,  San  Diego,  and  Imperial 
Counties  of  California. 

(2)  District  2  consists  of  Kings,  Fresno, 
Madera,  and  Merced  Counties  of 
California. 

(3)  District  3  consists  of  all  coimties 
in  California  where  pistachios  are 
produced  that  are  not  included  in 
Districts  1  and  2. 

(b)  With  the  approval  of  the  Secretary, 
the  boimdaries  of  any  district  may  be 
changed  by  the  conunittee,  to  ensvue 
proper  representation.  The  boimdaries 
need  not  coincide  with  coimty  lines.  In 
addition,  the  boundaries  in  the 
production  area  may  be  adjusted  to 
conform  to  changes  to  the  boimdaries  of 
the  districts  established  for  those  of  the 
California  Pistachio  Commission  upon 
the  recommendation  of  the  committee 
and  approval  of  the  Secretary. 

§983.12    Domestic  shipments. 

Domestic  shipments  means  shipments 
to  the  fifty  states  of  the  United  States  or 
to  territories  of  the  United  States  and 
the  District  of  Columbia. 

§983.13    Edible  pistachios. 

Edible  pistachios  are  those  that  do  not 
exceed  the  level  of  defects  luider 
§983.38  and  §983.39. 

§983.14    Handle. 

Handle  means  to  engage  in: 

(a)  Receiving  pistachios; 

(b)  Hulling  and  drying  pistachios; 

(c)  Further  preparing  pistachios  by 
sorting,  sizing,  shelling,  roasting, 
cleaning,  salting,  and/or  packaging  for 
marketing  in  or  transporting  to  any  and 
all  markets  in  the  current  of  interstate  or 
foreign  commerce;  and/or 

(d)  Placing  pistachios  into  the  current 
of  commerce  from  within  the 


production  area  to  points  outside 
thereof:  Provided,  however,  that 
transportation  within  the  production 
area  between  handlers  and  from  the 
orchard  to  the  processing  facility  is  not 
handling. 

§983.15    Handier. 

Handler  means  any  person  who 
handles  pistachios. 

§  983.1 6    Inshell  pistachios. 

Inshell  pistachios  means  pistachios 
that  have  a  shell  that  has  not  been 
removed. 

§983.17    Inspector. 

Inspector  means  any  inspector 
authorized  by  the  USDA  to  inspect 
pistachios. 

§983.18    Lot 

Lot  means  any  quantity  of  pistachios 
that  is  submitted  for  testing  purposes 
under  this  part. 

§983.19    Minimum  quality  requirements. 

Minimum  quality  requirements  are 
permissible  maximum  defects  and 
minimum  size  levels  for  inshell 
pistachios  and  kernels  specified  in 
§983.39. 

§  983.20    Minimum  quality  certificate. 

Minimum  quality  certificate  is  a 
certificate  issued  by  the  USDA  or 
Federal/State  Inspection  Service. 

§  983.21     Part  and  subpart. 

Part  means  the  order  regulating  the 
handling  of  pistachios  grown  in  the 
State  of  California,  and  all  rules, 
regulations  and  supplementary  orders 
issued  there  under.  The  aforesaid  order 
regulating  the  handling  of  pistachios 
grown  in  California  shall  be  a  subpart  of 
such  part. 

§983.22    Person. 

Person  means  an  individual, 
partnership,  limited  liability 
corporation,  corporation,  trust, 
association,  or  any  other  business  imit. 

§983.23    Pistachios. 

Pistachios  means  the  nuts  of  the 
pistachio  tree  of  the  genus  Pistacia  vera 
grown  in  the  production  area  whether 
inshell  or  shelled. 

§983.24    Processing. 

Processing  means  hulling  and  drying 
pistachios  in  preparation  for  market. 

§983.25    Producer. 

Producer  means  any  person  engaged 
within  the  production  area  in  a 
proprietary  capacity  in  the  production 
of  pistachios  for  sale. 
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§  983.26    Production  area. 

Production  area  means  the  State  of 
California. 

§  983.27    Production  year. 

Production  year  is  synonymous  with 
"fiscal  period"  and  means  the  period 
beginning  on  September  1  and  ending 
on  August  31  of  each  year  or  such  other 
period  as  may  be  recommended  by  the 
committee  and  approved  by  the 
Secretary.  Pistachios  harvested  and 
received  in  August  of  any  year  shall  be 
applied  to  the  subsequent  production 
year  for  marketing  order  purposes. 

§983.28    Proprietary  capacity. 

Proprietary  capacity  means  the 
capacity  or  interest  of  a  producer  or 
handler  that,  either  directly  or  through 
one  or  more  intermediaries,  is  a 
property  owner  together  with  all  the 
appurtenant  rights  of  an  owner 
including  the  right  to  vote  the  interest 
in  that  capacity  as  an  individual,  a 
shareholder,  member  of  a  cooperative, 
partner,  trustee  or  in  any  other  capacity 
with  respect  to  any  other  business  unit. 

§983.29    Secretary. 

Secretary  means  the  Secretary  of 
Agricultiue  of  the  United  States  or  any 
officer  or  employee  of  the  United  States 
Department  of  Agriculture  who  is,  or 
who  may  hereafter  be,  authorized  to  act 
in  his/her  stead. 

§983.30    Shelled  pistachios. 

Shelled  pistachios  means  pistachio 
kernels,  or  portions  of  kernels,  after  the 
pistachio  shells  have  been  removed. 

§983.31     Substandard  pistachios. 

Substandard  pistachios  means 
pistachios,  inshell  or  shelled,  which  do 
not  comply  with  the  maximiun  aflatoxin 
and/or  minimum  quality  regulations  of 
this  part. 

Administrative  Committee 

§983.32    Establishment  and  memt>ership. 

There  is  hereby  established  an 
administrative  conunittee  for  pistachios 
to  administer  the  terms  and  provisions 
of  this  part.  This  committee,  consisting 
of  eleven  (11)  member  positions,  each  of 
whom  shall  have  an  alternate,  shall  be 
allocated  as  follows:     ^ 

(a)  Handlers.  Two  of  the  members 
shall  represent  handlers,  as  follows: 

(1)  One  handler  member  nominated 
by  one  vote  for  each  handler;  and 

(2)  One  handler  member  nominated 
by  voting  based  on  each  handler  casting 
one  vote  for  each  ton  (or  portion  thereof) 
of  the  assessed  weight  of  pistachios 
processed  by  such  handler  during  the 
two  production  years  preceding  the 
production  year  in  which  the 
nominations  are  made. 


(b)  Producers.  Eight  members  shall 
represent  producers.  Producers  within 
the  respective  districts  shall  nominate 
four  producers  from  District  1,  three   . 
producers  from  District  2  and  one 
producer  from  District  3.  The  Secretary, 
upon  recommendation  of  the 
committee,  may  reapportion  producer 
menibership  among  the  districts  to 
ensiu'e  proper  representation. 

(c)  Public  member.  One  member  shall 
be  a  public  member  who  is  neither  a 
producer  nor  a  handler  and  shall  have 
all  the  powers,  rights  and  privileges  of 
any  other  member  of  the  committee.  The 
public  member  and  alternate  public 
member  shall  be  nominated  by  the 
committee  and  selected  by  the 
Secretary. 

§  983.33    Initial  members  and  nomination 
of  successor  members. 

Nomination  of  conunittee  members 
and  alternates  shall  follow  the 
procedxu-e  set  forth  in  this  section  or  as 
may  be  changed  as  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(a)  Initial  members.  Nominations  for 
initial  grower  and  handler  members 
shall  be  conducted  by  the  Secretary  by 
either  holding  meetings  of  hemdlers  and 
producers,  or  by  mail. 

(b)  Successor  members.  Subsequent  to 
the  first  nomination  of  committee 
members  under  this  part,  persons  to  be 
nominated  to  serve  on  the  committee  as 
producer  or  handler  members  shall  be 
selected  pursuant  to  nomination 
procedures  that  shall  be  established  by 
the  committee  with  the  approval  of  the 
Secretary:  Provided,  That: 

(1)  Any  qualified  individuals  who 
seek  nomination  as  a  producer  member 
shall  submit  to  the  conunittee  an  intent 
to  seek  office  in  one  designated  district 
on  such  form  and  with  such  information 
as  the  committee  shall  designate; 
ballots,  accompanied  by  the  names  of  all 
such  candidates,  with  spaces  to  indicate 
voters'  choices  and  spaces  for  write-in 
candidates,  together  with  voting 
instructions,  shall  be  mailed  to  all 
producers  who  are  on  record  with  the 
committee  within  the  respective 
districts;  the  person(s)  receiving  the 
highest  niunber  of  votes  shall  be  the 
member  noininee(s)  for  that  district,  and 
the  person(s)  receiving  the  second 
highest  number  of  votes  shall  be  the 
alternate  member  nominee(s).  In  case  of 
a  tie  vote,  the  nominee  shall  be  selected 
by  a  drawing. 

(2)  Any  qualified  individuals  who 
seek  nomination  as  a  handler  member 
shall  submit  to  the  conunittee  an  intent 
to  seek  office  with  such  information  as 
the  committee  shall  designate:  ballots, 
accompanied  by  the  names  of  all  such 


candidates,  with  spaces  to  indicate 
voters'  choices  and  spaces  for  write-in 
candidates,  together  with  voting 
instructions,  shall  be  mailed  to  all 
handlers  who  are  on  record  with  the 
committee.  For  the  first  handler  member 
seat,  the  person  receiving  the  highest 
number  of  votes  shall  be  the  handler 
member  nominee  for  that  seat,  and  the 
person  receiving  the  second  highest 
number  of  votes  shall  be  the  alternate 
member  nominee.  For  the  second 
handler  member  seat,  the  person 
receiving  the  highest  number  of  votes 
representing  handler  volume  shall  be 
the  handler  member  nominee  for  that 
seat,  and  the  person  receiving  the 
second  highest  number  of  votes 
representing  handler  volume  shall  be 
the  alternate  member  nominee.  In  case 
of  a  tie  vote,  the  noininee  shall  be 
selected  by  a  drawing. 

(c)  Handlers.  Onlyliandlers, 
including  duly  authorized  officers  or 
employees  of  handlers,  may  participate 
in  the  nomination  of  the  two  handler 
member  nominees  and  their  alternates. 
Nomination  of  the  two  handler  members 
and  their  alternates  shall  be  as  follows: 

(1)  For  one  handler  member 
nomination,  each  handler  entity  shall  be 
entitled  to  one  vote; 

(2)  For  the  second  handler  member 
nomination,  each  handler  entity  shall  be 
entitled  to  cast  one  vote  respectively  for 
each  ton  of  assessed  weight  of 
pistachios  processed  by  that  handler 
during  the  two  production  years 
preceding  the  production  year  in  which 
the  nominations  are  made.  For  the 
purposes  of  nominating  handler 
members  and  alternates  by  volume,  the 
assessed  weight  of  pistachios  shall  be 
credited  to  the  handler  responsible 
under  the  order  for  the  payment  of 
assessments  of  those  pistachios.  The 
committee  with  the  approval  of  the 
Secretary,  may  revise  the  handler 
representation  on  the  conunittee  if  the 
committee  ceases  to  be  representative  of 
the  industry. 

(d)  Producers.  Only  producers, 
including  duly  authorized  officers  or 
employees  of  producers,  may  participate 
in  the  nomination  of  nominees  for 
producer  members  and  their  alternates. 
Each  producer  shall  be  entitled  to  cast 
only  one  vote,  whether  directly  or 
through  an  authorized  officer  or 
employee,  for  each  position  to  be  filled 
in  the  district  in  which  the  producer 
produces  pistachios.  If  a  producer  is 
engaged  in  producing  pistachios  in 
more  than  one  district,  such  producer 
shall  select  the  district  in  which  to 
participate  in  the  nomination.  If  a 
person  is  both  a  producer  and  a  handler 
of  pistachios,  such  person  may 
participate  in  both  producer  and 
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Secretary.  From  those  nominations,  the 
Secretary  shall  select  the  ten  producer 
and  handler  members  of  the  committee 
and  an  alternate  for  each  member. 

(i)  Acceptance.  Each  person  to  be 
selected  by  the  Secretary  as  a  member 
or  as  an  alternate  member  of  the 
committee  shall,  prior  to  such  selection, 
qualify  by  advising  the  Secretary  that  if 
selected,  such  person  agrees  to  serve  in 
the  position  for  which  that  nomination 
has  been  made. 

(j)  Failure  to  nominate.  If  nominations 
are  not  made  within  the  time  and 
manner  specified  in  this  part,  the 
Secretary  may,  without  regard  to 
nominations,  select  the  committee 
members  and  alternates  qualified  to 
serve  on  the  basis  of  the  representation 
provided  for  in  §  983.32. 

(k)  Term  of  office.  Selected  members 
and  alternate  members  of  the  committee 
shall  serve  for  terms  of  two  years: 
Provided,  That  four  of  the  initially 
selected  producer  members  and  one 
handler  member  and  their  alternates 
shall,  by  a  drawing,  be  seated  for  terms 
of  one  year  so  that  approximately  half 
of  the  memberships'  terms  expire  each 
year.  Each  member  and  alternate 
member  shall  continue  to  ser\'e  until  a 
successor  is  selected  and  has  qualified. 
The  term  of  office  shall  begin  on  July  1st 
of  each  year.  Committee  members  and 
alternates  may  serve  up  to  four 
consecutive,  two-year  terms  of  office.  In 
no  event  shall  any  member  or  alternate 
serve  more  than  eight  consecutive  years 
on  the  committee.  For  purposes  of 
determining  when  a  member  or 
alternate  has  served  four  consecutive 
terms,  the  accrual  of  terms  shall  begin 
following  any  period  of  at  least  twelve 
consecutive  months  out  of  office. 

(1)  Qualifications.  (1)  Each  producer 
member  and  alternate  shall  be,  at  the 
time  of  selection  and  during  the  term  of 
office,  a  producer  or  an  officer,  or 
employee,  of  a  producer  in  the  district 
for  which  nominated. 

(2)  Each  handler  member  and 
ahernate  shall  be,  at  the  time  of 
selection  and  during  the  term  of  office, 
a  handler  or  an  officer  or  employee  of 
a  handler. 

(3)  Any  member  or  alternate  member 
who  at  the  time  of  selection  was 
employed  by  or  affiliated  with  the 
person  who  is  nominated,  that  member 
shall,  upon  termination  of  that 
relationship,  become  disqualified  to 
serve  further  as  a  member  and  that 
position  shall  be  deemed  vacant. 

(4)  No  person  nominated  to  serve  as 
a  public  member  or  alternate  public 
member  shall  have  a  financial  interest 
in  any  pistachio  growing  or  handling 
operation. 


(m)  Vacancy.  Any  vacancy  on  the 
committee  occurring  by  the  failure  of 
any  person  selected  to  the  committee  to 
qualify  as  a  member  or  alternate 
member  due  to  a  change  in  status 
making  the  member  ineligible  to  serve, 
or  due  to  death,  removal,  or  resignation, 
shall  be  filled,  by  a  majority  vote  of  the 
committee  for  the  luiexpired  portion  of 
the  term.  However,  that  person  shall 
fulfill  all  the  qualifications  set  forth  in 
this  part  as  required  for  the  member 
whose  office  that  person  is  to  fill.  The 
qualifications  of  any  person  to  fill  a 
vacancy  on  the  committee  shall  be 
certified  in  writing  to  the  Secretary.  The 
Secretary  shall  notiiy  the  committee  if 
the  Secretary  determines  that  any  such 
person  is  not  qualified. 

(n)  The  committee,  with  the  approval 
of  the  Secretary,  may  issue  rules  and 
regulations  implementing  §§983.32, 
983.33  and  983.34. 

§983.34    Procedure. 

(a)  Quorum.  A  quorum  of  the  * 
committee  shall  be  any  seven  voting 
committee  members.  The  vote  of  a 
majority  of  members  present  at  a 
meeting  at  which  there  is  a  quorum 
shall  constitute  the  act  of  the  committee: 
Provided,  That  actions  of  the  committee 
with  respect  to  the  following  issues 
shall  require  at  least  seven  concurring 
votes  of  the  voting  members  regarding 
any  recommendation  to  the  Secretary 
for  adoption  or  change  in: 

(1)  Minimum  quality  levels;. 

(2)  Aflatoxin  levels; 

(3)  Inspection  programs; 

(4)  The  establishment  of  the 
committee. 

(b)  Voting.  Members  of  the  committee 
may  participate  in  a  meeting  by 
attendance  in  person  or  through  the  use 
of  a  conference  telephone  or  similar 
communication  equipment,  as  long  as 
all  members  participating  in  such  a 
meeting  can  communicate  with  one 
another.  An  action  required  or 
permitted  to  be  taken  by  the  committee 
may  be  taken  without  a  meeting,  if  all 
members  of  the  conunittee  shall  consent 
in  writing  to  that  action. 

(c)  Compensation.  The  members  of 
the  committee  aad  their  alternates  shall 
serve  without  compensation,  but 
members  and  alternates  acting  as 
members  shall  be  allowed  their 
necessary  expenses:  Provided,  That  the 
committee  may  request  the  attendance 
of  one  or  more  alternates  not  acting  as 
members  at  any  meeting  of  the 
committee,  and  such  alternates  may  be 
allowed  their  necessary  expenses;  and. 
Provided  further,  That  the  public 
member  and  the  alternate  for  the  public 
member  may  be  paid  reasonable 
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compensation  in  addition  to  necessary 
expenses. 

§  983.35    Powers. 

The  committee  shall  have  the 
following  powers: 

(a)  To  aominister  the  provisions  of 
this  part  in  accordance  with  its  terms; 

(b)  To  make  and  adopt  bylaws,  rules 
and  regulations  to  effectuate  the  terms 
and  provisions  of  this  part  with  the 
approval  of  the  Secretary; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

§983.36    Duties. 

The  committee  shall  have,  among 
others,  the  following  duties: 

(a)  To  adopt  bylaws  and  rules  for  the 
conduct  of  its  meetings  and  the 
selection  of  such  officers  from  among  its 
membership,  including  a  chairperson 
and  vlce-chairpersoh,  as  may  be 
necessary' ,  and  define  the  duties  of  such 
officers;  and  adopt  Such  other  bylaws, 
regulations  and  rules  as  may  be 
necessary  to  accomplish  the  purposes  of 
the  Act  and  the  efficient  administration 
of  this  part; 

(b)  To  employ  or  contract  with  such 
persons  or  agents  as  the  committee 
deems  necessary  and  to  determine  the 
duties  and  compensation  of  such 
persons  or  agents; 

(c)  To  select  such  subcommittees  as 
may  be  necessary; 

(d)  To  submit  to  the  Secretary  a 
budget  for  each  fiscal  period,  prior  to 
the  beginning  of  such  period,  including 
a  report  explaining  the  items  appearing 
therein  and  a  recommendation  as  to  the 
rate  of  assessments  for  such  period; 

(e)  To  keep  minutes,  books,  and 
records  which  will  reflect  all  of  the  acts 
and  transactions  of  the  committee  and 
which  shall  be  subject  to  examination 
by  the  Secretary; 

(f)  To  prepare  periodic  statements  of 
the  financial  operations  of  the 
committee  and  to  make  copies  of  each 
statement  available  to  producers  and 
handlers  for  examination  at  the  office  of 
the  committee; 

(g)  To  cause  its  financial  statements  to 
be  audited  by  a  certified  public 
accountant  at  least  once  each  fiscal  year 
cmd  at  such  times  as  the  Secretary  may 
request.  Such  audit  shall  include  an 
examination  of  the  receipt  of 
assessments  and  the  disbursement  of  all 
funds.  The  committee  shall  provide  the 
Secretary  with  a  copy  of  all  audits  and 
shall  make  copies  of  such  audits,  after 


the  removal  of  any  confidential 
individual  or  handler  information  that 
may  be  contained  in  them,  available  for 
examination  at  the  offices  of  the 
conunittee; 

(h)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  handler 
with  respect  to  the  operations  of  this 
part; 

(i)  To  investigate  and  assemble  data 
on  the  growing,  handling,  shipping  and 
marketing  conditions  with  respect  to 
pistachios; 

(j)  To  apprise  the  Secretary  of  all 
committee  meetings  in  a  timely  manner; 

(k)  To  submit  to  the  Secretary'  such 
available  information  as  the  Secretary 
may  request; 

(1)  To  investigate  compliance  with  the 
provisions  of  this  part; 

(m)  To  provide,  through 
commuiiication  to  producers  and 
handlers,  information  regarding  the 
activities  of  the  committee  and  to 
respond  to  industry  inquiries  about 
committee  activities; 

(n)  To  oversee  the  collection  of 
assessments  levied  under  this  part; 

(o)  To  borrow  such  funds,  siibject  to 
the  approval  of  the  Secretary  and  not  to 
exceed  the  expected  expenses  of  one 
fiscal  year,  as  are  necessary  for 
administering  its  responsibilities  and 
obligations  under  this  part. 

Marketing  Policy 

§  983.37    Marketing  policy. 

Prior  to  August  1st  each  year,  the 
committee  shall  prepare  and  submit  to 
the  Secretary  a  report  setting  forth  its 
recommended  marketing  policy 
covering  quality  regulations  for  the 
pending  crop.  In  the  event  it  becomes 
advisable  to  modif>'  such  policy, 
because  of  changed  crop  conditions,  the 
committee  shall  formulate  a  new  policy 
and  shall  submit  a  report  thereon  to  the 
Secretary.  In  developing  the  marketing 
policy,  the  committee  shall  give 
consideration  to  the  production, 
harvesting,  processing  and  storage 
conditions  of  that  crop.  The  committee 
may  also  give  consideration  to  current 
prices  being  received  and  the  probable 
general  level  of  prices  to  be  received  for 
pistachios  by  producers  and  handlers. 
Notice  of  the  committee's  marketing 
policy,  and  of  any  modifications  thereof, 
shall  be  given  promptly  by  reasonable 
publicity,  to  producers  and  handlers. 

Regulations 

§983.38    Aflatoxin  levels. 

(a)  Maximum  level.  No  handler  shall 
ship  for  domestic  human  consumption, 


pistachios  that  exceed  an  aflatoxin  level 
of  more  than  15  ppb.  All  shipments 
must  also  be  covered  by  an  aflatoxin 
inspection  certificate.  Pistachios  that 
fail  to  meet  the  aflatoxin  requirements 
shall  be  disposed  in  such  manner  as 
described  in  Failed  lots/rework 
procedure  of  this  part. 

(b)  Change  in  level.  The  committee 
may  recommend  to  the  Secretary 
changes  in  the  aflatoxin  level  specified 
in  this  section.  If  the  Secretary  finds  on 
the  basis  of  such  recommendation  or 
other  information  that  such  an 
adjustment  of  the  aflatoxin  level  would 
tend  to  effectuate  the  declared  policy  of 
the  Act,  such  change  shall  be  made 
accordingly. 

(c)  Transfers  between  handlers. 
Transfers  between  handlers  within  the 
production  area  are  exempt  from  the 
aflatoxin  regulation  of  this  section. 

(d)  Aflatoxin  testing  procedures.  To 
obtain  an  aflatoxin  inspection 
certificate,  each  lot  to  be  certified  shall 
be  uniquely  identified,  be  traceable  from 
testing  through  shipment  by  the  handler 
and  be  subjected  to  the  following: 

(1)  Samples  for  testing.  Prior  to 
testing,  a  sample  shall  be  drawn  from 
each  lot  and  divided  between  those 
pistachios  for  aflatoxin  testing  and  those 
for  minimum  quality  testing  ("lot 
samples")  in  sufficient  weight  to 
comply  with  Table  1,  Table  2  and  Table 
4  of  this  part. 

(2)  Test  samples  for  aflatoxin.  Prior  to 
submission  of  samples  to  an  accredited 
laboratory  for  aflatoxin  analysis,  three 
samples  shall  be  created  equally  from 
the  pistachios  designated  for  aflatoxin 
testing  in  compliance  with  the 
requirements  of  Tables  1  and  2  of  this 
paragraph  (d)(2)  ("test  samples").  The 
test  samples  shall  be  prepared  by,  or 
under  the  supervision  of,  an  inspector, 
or  as  approved  under  an  alternative 
USDA-recognized  inspection  program. 
The  test  samples  shall  be  designated  by 
an  inspector  as  Test  Sample  #1,  Test 
Sample  #2,  and  Test  Sample  #3.  Each 
sample  shall  be  placed  in  a  suitable 
container,  with  the  lot  number  clearly 
identified,  and  then  submitted  to  an 
accredited  laboratory.  The  gross  weight 
of  the  inshell  lot  sample  for  aflatoxin 
testing  and  the  number  of  samplings 
required  are  shown  in  Table  1  of  this 
paragraph  (d)(2).  The  gross  weight  of  the 
kernel  lot  sample  for  aflatoxin  testing 
and  the  number  of  incremental  samples 
required  is  shown  in  Table  2  of  this 
paragraph  (d)(2). 
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220  or  less  .. 

221-440  

441-1100  .... 
1101-2200  .. 
22O1^W0O  .. 
4401-11,000 
11.001-22,000 
22.001-150,001 


Ti  iBLE  2.— Shelled  Pistachio  Kernel  Lot  Sampling  Increments  for  Aflatoxin  Certification 


220  or  less  .... 

22^-^40  

441-1100  

1101-2200  

2201-4400  

4401-11,000  . 
11,001-22,000 
22,001-1 50,00( 


negative"  on 
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Table  1 .— Inshell  Pistachio  Lot  Sampling  Increments  for  Aflatoxin  Certification 


Lot  w«ght  (lbs.) 


Number  of 

incremental 

samples  for 

the  lot  sample 


10 
t5 
20 
30 
40 
60 
80 
100 


Total  weight 

of  lot  sample 

(kilograms) 


3.0 

4.5 

6.0 

9.0 

12.0 

18.0 

24.0 

30.0 


Weight  of  test 

sample 

(kilograms) 


1.0 
1.5 
2.0 

3.0 
4.0 
6.0 
8.0 

10.0 


Lot  weight  (lbs.) 


Number  of 

incremental 

samples  for 

the  lot  sample 


10 
15 
20 
30 
40 
60 
80 
100 


Total  weight  of  lot 

sample 

(kilograms) 


1.5 
2.3 
3.0 
4.5 
6.0 
9.0 
12.0 
15.0 


Weight  of  test  sam- 
ple 
(kilograms) 


.5 

.75 
1.0 
1.5 
2.0 
3.0 
4.0 
5.0 


(3)  Testing  }f  pistachios.  Test  samples 
shall  be  receii  ed  and  logged  by  an 
accredited  lah  oratory  and  each  test 
sample  shall  1  le  prepared  and  analyzed 
using  High  Prpssure  Liquid 
Chromatogradh  (HPLC)  and  Vicam 
Method  (Aflal  est)  or  other  methods  as 
recommendec  by  not  less  than  seven 
members  of  tl  e  committee  and 
approved  by  t  le  Secretary.  The  aflatoxin 
level  shall  be  Calculated  on  a  kernel 
weight  basis. 

(4)  Certification  of  lots  "negative"  as 
to  aflatoxin.  Lots  will  be  certified  as 


the  aflatoxin  inspection 


certificate  if  1  sst  Sample  #1  has  an 
aflatoxin  leve  at  or  below  5  ppb.  If  the 
aflatoxin  leve  of  Test  Sample  #1  is 
above  25  ppb,  the  lot  fails  and  the 
accredited  lab  aratory  shall  fill  out  a 
failed  lot  noti:  ication  report  as  specified 
in  §983.40.  If  the  aflatoxin  level  of  Test 
Sample  #1  is  c  hove  5  ppb  and  below  25 
ppb,  the  accredited  laboratory  may  at 
the  handler's  i  liscretion  analyze  Test 
Sample  #2  and  the  test  results  of  Test 
Samples  #1  ar  d  #2  will  be  averaged. 
Alternatively,  the  handler  may  elect  to 
withdraw  the  ot  from  testing,  rework 
the  lot,  and  re  submit  it  for  testing  after 
re-working.  If  the  handler  directs  the 
laboratory  to  f  roceed  with  the  analysis 
of  Test  Sampli  (  #2,  a  lot  will  be  certified 
as  negative  to  iflatoxin  and  the 
laboratory  sha  1  issue  an  aflatoxin 
inspection  cer  tificate  if  the  averaged 
results  of  Test  Samples  #1  and  Test 


Sample  #2  is  at  or  below  10  ppb.  If  the 
averaged  aflatoxin  level  of  the  Test 
Samples  #1  and  #2  is  at  or  above  20 
ppb,  the  lot  fails  and  the  accredited 
laboratory  shall  fill  out  a  failed  lot 
notification  report  as  specified  in 
§  983.40.  If  the  averaged  aflatoxin  level 
of  Test  Samples  #1  and  #2  is  above  10 
ppb  and  below  20  ppb,  the  accredited 
laboratory  may,  at  the  handler's 
discretion,  analyze  Test  Sample  #3  and 
the  results  of  Test  Scunples  #1,  #2  and 
#3  will  be  averaged.  Alternatively,  the 
handler  may  elect  to  withdraw  the  lot 
from  testing,  re-work  the  lot,  and  re- 
submit it  for  testing  after  a  re-working. 
If  the  handler  directs  the  laboratory  to 
proceed  with  the  analysis  of  Test 
Sample  #3,  a  lot  will  be  certified  as 
negative  to  aflatoxin  and  the  laboratory 
shall  issue  an  aflatoxin  inspection 
certificate  if  the  averaged  results  of  Test 
Samples  #1,  #2  and  #3  is  at  or  below  15 
ppb.  If  the  averaged  aflatoxin  results  of 
Test  Samples  #1,  #2  and  #3  is  above  15 
ppb,  the  lot  fails  and  the  accredited 
laboratory  shall  fill  out  a  failed  lot 
notification  report  as  specified  in 
§  983.40.  The  accreditation  laboratory 
shall  send  a  copy  of  the  failed  lot 
notification  report  to  the  committee  and 
to  the  failed  lot's  owner  within  10 
working  days  of  any  failure  described  in 
this  section.  If  the  lot  is  certified  as 
negative  as  described  in  this  section,  the 
aflatoxin  inspection  certificate  shall 
certify  the  lot  using  a  certification  form 


identifying  each  lot  by  weight,  grade 
and  date.  The  certification  expires  for 
the  lot  or  remainder  of  the  lot  after  12 
months. 

(5)  Certification  of  aflatoxin  levels. 
Each  accredited  laboratory  shall 
complete  aflatoxin  testing  and  reporting 
and  shall  certify  that  every  lot  of 
California  pistachios  shipped 
domestically  does  not  exceed  the 
aflatoxin  levels  as  required  in 

§  983.38(d)(4).  Each  handler  shall  keep 
a  record  of  each  test,  along  with  a  record 
of  final  shipping  disposition.  These 
records  must  be  maintained  for  three 
years  beyond  the  crop  year  of  their 
applicability,  and  are  subject  to  audit  by 
the  Secretary  or  the  committee  at  any 
time. 

(6)  Test  samples  that  are  not  used  for 
analysis.  If  a  handler  does  not  elect  to 
use  "Test  Samples  #2  or  #3  for 
certification  purposes  the  handler  may 
request  the  laboratory  to  return  them  to 
the  handler. 

§983.39    Minimum  quality  levels. 

(a)  Maximum  defect  and  minimum 
size.  No,  handler  shall  ship  for  domestic 
human  consumption,  pistachios  that 
exceed  permissible  maximum  defect 
and  minimum  size  levels  shown  in  the 
following  Table  3. 
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Table  3.— Maximum  Defect  and  Minimum  Size  Levels 


External  (Shell)  Defects 

1.  Non-splits  &  not  split  on  suture  

(i)  Maximum  non-splits  allowed 

2.  Adhering  hull  material 

3.  Dark  stain  

4.  Damage  by  other  means,  other  than  paragraphs  1 ,  2  and  3,  whk:h  materially  detracts  from  the  appearance 
or  the  edible  or  marketing  quality  of  the  individual  shell  or  the  lot  

Internal  (Kernel)  Deffects 

1.  Damage  / 

Immature  kernel  (Fills  <75%-<50%  of  the  shell) 
Kernel  spotting  (Affects  Ve  aggregate  surface) 

2.  Serious  damage  

Minor  insect  or  vertebrate  injury/insect  damage,  insect  evidence,  mold,  rancidity,  decay 

(i)  Maximum  insect  damage  allowed 

Total  external  or  internal  defects  aUowed 

Other  Defects 

1.  Shell  pieces  and  blanks  (Fills  <50%  of  the  shell)  

(i)  Maximum  blanks  allowed 

2.  Foreign  material 

No  glass,  metal  or  live  insects  permitted 

3.  Particles  and  dust 

4.  Loose  kernels 

Maximum  allowable  inshell  pistachios  that  will  pass  through  a  30/64ths  inch  round  hole  screen 


10.Q 
4.0 
2.0 
3.0 

10.0 

6.0 

4.0 

2.0 
9.0 

2.0 

1.0 
0.25k 


3.0 

2.5 
0.5 


0.1 


0.25 
6.0 

Minimum  permissible  defects 
(percent  by  weight) 

5.0  I  


(b)  Definitions  applicable  to 
permissible  maximum  defect  and 
minimum  size  levels:  The  following 
definitions  shall  apply  to  inshell 
pistachio  and  pistachio  kernel 
maximum  defect  and  minimum  size: 

(1)  Loose  kernels  means  edible  kernels 
or  kernel  portions  that  are  out  of  the 
shell  and  which  cannot  be  considered 
particles  and  dust. 

(2)  External  (shell)  defects  means  any 
abnormal  condition  affecting  the  hard 
covering  around  the  kernel.  Such 
defects  include,  but  are  not  limited  to, 
non-split  shells,  shells  not  split  on 
suture,  adhering  hull  material  or  dark 
stains. 

(3)  Damage  by  external  (shell)  defects 
shall  also  include  any  specific  defect 
described  in  paragraphs  (b)(3)(i)  through 
(iv)  of  this  section  or  an  equsdly 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect  or  any 
combination  of  defects  which  materially 
detracts  from  the  appearance  or  the 
edibility  or  the  marketing  quality  of  the 
individual  shell  or  the  lot. 

(i)  Non-split  shells  means  shells  are 
not  opened  or  are  partially  opened  and 
will  not  allow  an  18/1000  (.018)  inch 
thick  by  V4  (.25)  inch  wide  gauge  to  slip 
into  the  opening. 

(ii)  Not  split  on  suture  means  shells 
are  split  other  than  on  the  suture  and 
will  allow  an  18/1000  (.018)  inch  thick 
by  V4  (.25)  inch  wide  gauge  to  slip  into 
the  opening. 


(iii)  Adhering  hull  material  means  an 
aggregate  amount  of  hidl  covers  more 
than  one-eighth  ( Ve)  of  the  total  shell 
surface,  or  when  readily  noticeable  on 
dyed  shells. 

(iv)  Dark  stain  on  raw  or  roasted  nuts 
means  an  aggregate  amount  of  dark 
brown,  dark  gray  or  black  discoloration 
that  affects  more  than  one-eighth  of  the 
total  shell  surface.  Pistachios  that  are 
dyed  or  color-coated  to  improve  their 
marketing  quality  are  not  subject  to  the 
maximum  permissible  defects  for  dark 
stain.  Speckled  discoloration  on  the 
stem  end,  bottom  quarter  of  the  nut  is 
not  considered  damage. 

(4)  Internal  (kernel)  defects  means  any 
damage  affecting  the  kernel.  Such 
damage  includes,  but  is  not  limited  to 
evidence  of  insects,  immature  kernels, 
rancid  kernels,  mold  or  decay. 

(i)  Damage  by  internal  (kernel)  defects 
shall  also  include  any  specific  defect 
described  in  paragraphs  (b)(4)(i)(A)  and 
(B)  of  this  section,  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect,  or  any 
combination  of  defects,  which 
materially  detracts  from  the  appearance 
or  the  edibility  or  the  marketing  quality 
of  the  individual  kernel  or  of  the  lot. 

(A)  Immature  kernels  in  inshell  are 
excessively  thin  kernels,  or  when  a 
kernel  fills  less  than  three-fourths,  but 
not  less  than  one-half  of  the  shell  cavity. 
"Immature  kernels"  in  shelled 
pistachios  are  excessively  thin  kernels 


and  can  have  black,  brown  or  gray 
surface  with  a  dark  interior  color  and 
the  immaturity  has  adversely  affected 
the  flavor  of  the  kernel. 

(B)  Kernel  spotting  refers  to  dark 
brown  or  dark  gray  spots  aggregating 
more  than  one-eighth  of  the  surface  of 
the  kernel. 

(ii)  Serious  damage  by  internal 
(kernel)  defects  means  any  specific 
defect  described  in  paragraphs 
(b){4)(ii)(A)  through  (E)  of  this  section, 
or  an  equally  objectionable  variation  of 
any  one  of  these  defects,  which 
seriously  detracts  from  the  appearance 
or  the  edibility  or  the  marketing  quality 
of  the  individual  kernel  or  of  the  lot. 

(A)  Minor  insect  or  vertebrate  injury 
means  the  kernel  shows  conspicuous 
evidence  of  feeding. 

(B)  Insect  damage  means  an  insect, 
insect  fragment,  web  or  frass  attached  to 
the  kernel.  No  live  insects  shall  be 
permitted. 

(C)  Mold  that  is  readily  visible  on  the 
shell  or  kernel. 

(D)  Rancidity  means  the  kernel  is^ 
distinqlly  rancid  to  taste.  Staleness  of 
flavor  shall  not  be  classed  as  rancidity. 

(E)  Decay  means  Vieth  or  more  of  the 
kernel  surface  is  decomposed. 

(5)  Other  defects  means  defects  that 
cannot  be  considered  internal  defects  or 
external  defects.  Such  defects  include, 
but  are  not  limited  to  shell  pieces, 
blanks,  foreign  materials  or  particles 
and  dust.  The  following  shall  be 
considered  other  defects: 
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pi€  ces 


(i)  Shell 
without  a  kernel 
shell  which 


ae 


(ii)  Blanks 
containing  a 
kernel  that  fil 
shell  cavity. 

(iii)  Foreign 
sticks,  loose 
rocks,  insects 
attached  to 
than  pistachic 
metal  or  live 
permitted. 

(iv)  Particl^ 
nut  kernels 
inch  round 


means  open  inshell 
,  half  shells  or  pieces  of 
loose  in  the  sample. 

1  leans  a  non-split  shell  not 
I  emel  or  containing  a 
s  less  than  one-half  of  the 


material  means  leaves, 
hulls  or  hull  pieces,  dirt,     • 

or  insect  fragments  not 
or  any  substance  other 

shells  or  kernels.  Glass, 
ihsects  shall  not  be 


nits 


thit 


and  dust  means  pieces  of 
will  pass  through  V64 


Of  ening. 


(v)  Undersized  means  inshell 
pistachios  that  fall  through  a  3%4-inch 
round  hole  screen. 

(c)  Minimum  quality  certificate.  Each 
shipment  for  domestic  human 
consumption  must  be  covered  by  a 
USDA  certificate  certifying  a  minimum 
quality  or  higher.  Pistachios  that  fail  to 
meet  the  minimum  quality 
specifications  shall  be  disposed  of  in 
such  manner  as  described  in  §  983.40. 

(d)  Transfers  between  handlers. 
Transfers  between  handlers  within  the 
production  area  are  exempt  from  the 
minimum  quality  regulation  of  this 
section. 

(e)  Minimum  quality  testing 
procedures.  To  obtain  a  minimum 


quality  certificate,  each  lot  to  be 
certified  shall  be  uniquely  identified, 
shall  be  traceable  from  testing  through 
shipment  by  the  handler  and  shall  be 
subjected  to  the  following  procedure: 

(1)  Sampling  of  pistachios  for 
maximum  defects  and  minimum  size. 
The  gross  weight  of  the  inshell  and 
kernel  sample,  and  number  of  samplings 
required  to  meet  the  minimum  quality 
regulation,  is  shown  in  Table  4  of  this 
paragraph  (e)(1).  These  samples  shall  be 
drawn  from  the  lot  that  is  to  be  certified 
pursuant  to  §  983.38(d)(1)  under  the 
supervision  of  an  inspector  or  as 
approved  under  an  alternative  USDA 
recognized  inspection  program. 


Table  a  .—Inshell  and  Kernel  Pistachio  Lot  Sampling  Increments  for  Minimum  Quality  Certification 


Lot  weight 
(lbs.) 


220  or  less  .... 

221-440  

441-1100  

1101-2200  

2201-4400  

4401-11,000  .. 
11.001-22,000 
22,001-150,000 


Number  of 

incremental 

samples  tor 

the  lot 

sample 


10 
15 
20 
30 
40 
60 
80 
100 


Total  weight 

of  lot  sample 

(grams) 


500 

500 

600 

900 

1200 

1800 

2400 

3000 


Weight  of 

inshell  and 

kernel  test 

sample 

(grams) 


500 
500 
500 
500 
500 
500 
1000 
1000 


mn  iimum . 


(2)  Testing 
defect  and 
shall  be  analy;  ed 
protocol,  currqnt 
revised,  to 
exceed 
least  the 

specified  in  T4ble 
this  section, 
those  nuts  with 
hull,  and  thos( 
serious  defects 
internal  kerne 
protocol  currently 
inspection 
"Pistachios  in 
and  Market  Inspect 
June  1994:  rev 
HU-125-9{b) 
from  the 
Agricultural 
Contact  inforn^at 
http://www. 
fvstand.htm 

(f)  Certification 
Each  inspector 
quality  testing 
certify  that  eve^ 
pistachios  or 
domestically  tdeets 
levels.  A  record 
a  record  of 
shall  be  kept 


f  pistachios  for  maximum 
size.  The  sample 
according  to  USDA 
or  as  subsequently 
inslire  that  the  lot  does  not 
maxim  am  defects  and  meets  at 
minii|ium  size  levels  as 

3  of  paragraph  (a)  of 
inshell  pistachios, 
dark  stain,  adhering 
exhibiting  apparent 
shall  be  shelled  for 
analysis.  The  USDA 
appears  in  USDA 
inslruction  manual 

the  Shell,  Shipping  Point 

ion  Instructions," 
sed  September  1994, 
Copies  may  be  obtained 
Fresh  Products  Branch, 

IV!  arketing  Service,  USDA. 

ion  may  be  found  at 
an\s.  usda.gov/fv/ 

of  minimum  quality. 
shall  complete  minimum 
and  reporting  and  shall 
lot  of  California 
partion  thereof  shipped 
minimum  quality 
of  each  test,  along  with 
shipping  disposition, 
each  handler.  These 


'final 


h' 


records  must  be  maintained  for  three 
years  following  the  production  year  in 
which  the  pistachios  were  shipped,  and 
are  subject  to  audit  by  the  committee  at 
any  time. 

§  983.40    Failed  lots/rework  procedure. 

(a)  Substandard  pistachios.  Each  lot 
of  substandard  pistachios  may  be 
reworked  to  meet  minimum  quality 
requirements. 

(b)  Failed  lot  reporting.  If  a  lot  fails  to 
meet  the  aflatoxin  and/or  the  minimum 
quality  requirements  of  this  part,  a 
failed  lot  notification  report  shall  be 
completed  and  sent  to  the  committee 
within  10  working  days  of  the  test 
failure.  This  form  must  be  completed 
and  submitted  to  the  conunittee  each 
time  a  lot  fails  either  aflatoxin  or  the 
minimum  quality  testing.  The 
accredited  laboratories  shall  send  the 
failed  lot  notification  reports  for 
aflatoxin  tests  to  the  committee,  and  the 
handler,  under  the  supervision  of  an 
inspector,  shall  send  the  failed  lot 
notification  reports  for  the  lots  that  do 
not  meet  the  minimum  quality 
requirements  to  the  committee. 

(c)  Inshell  rework  procedure  for 
aflatoxin.  If  inshell  rework  is  selected  as 
a  remedy  to  meet  the  aflatoxin 
requirements  of  this  part,  then  100%  of 
the  product  within  that  lot  shall  be 


removed  from  the  bulk  and/or  retail 
packaging  containers  and  reworked  to 
remove  the  portion  of  the  lot  that  caused 
the  failure.  Reworking  shall  consist  of 
mechanical,  electronic  or  manual 
procediu-es  normally  used  in  the 
handling  of  pistachios.  After  the  rework 
procedure  has  been  completed  the  total 
weight  of  the  accepted  product  and  the 
total  weight  of  the  rejected  product  shall 
be  reported  to  the  committee.  The 
reworked  lot  shall  be  sampled  and 
tested  for  aflatoxin  as  specified  in 
§  983.38  except  that  the  lot  sample  size 
and  the  test  sample  size  shall  be 
doubled.  The  reworked  lot  shall  also  be 
sampled  and  tested  for  the  minimum 
quality  requirements.  If,  after  the  lot  has 
been  reworked  and  tested,  it  fails  the 
aflatoxin  test  for  a  second  time,  the  lot 
may  be  shelled  and  the  kernels 
reworked,  sampled  and  tested  in  the 
maimer  specified  for  an  original  lot  of 
kernels,  or  the  failed  lot  may  be  used  for 
non-human  consumption  or  otherwise 
disposed  of. 

(d)  Kernel  rework  procedure  for 
aflatoxin.  If  pistachio  kernel  rework  is    ■ 
selected  as  a  remedy  to  meet  the 
aflatoxin  requirements  of  §  983.38,  then 
100%  of  the  product  within  that  lot 
shall  be  removed  from  the  bulk  and/or 
retail  packaging  containers  and 
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reworked  to  remove  the  portion  of  the 
lot  that  caused  the  failure.  Reworking 
shall  consist  of  mechanical,  electronic 
or  manual  procedures  normally  used  in 
the  handling  of  pistachios.  After  the 
rework  procedure  has  been  completed 
the  total  weight  of  the  accepted  product 
and  the  total  weight  of  the  rejected 
product  shall  be  reported  to  the 
committee.  The  reworked  lot  shall  be 
sampled  and  tested  for  aflatoxin  as 
specified  in  §983.38. 

(e)  Minimum  quality  rework 
procedure  for  inshell  pistachios  and 
kernels.  If  rework  is  selected  as  a 
remedy  to  meet  the  minimimi  quality 
requirements  of  §  983.39,  then  100%  of 
the  product  within  that  lot  shall  be 
removed  from  the  bulk  and/or  retail 
packaging  conteuners  and  processed  to 
remove  the  portion  of  the  lot  that  caused 
the  failiure.  Reworking  shall  consist  of 
mechanical,  electronic  or  manual 
procediu-es  normally  used  in  the 
handling  of  pistachios.  The  reworked  lot 
shall  be  sampled  and  tested  for  the 
minimiun  quality  requirements  as 
specified  in  the  minimum  quality 
regulations  of  §  983.39. 

§  983.41    Testing  of  minimal  quantities. 

(a)  Aflatoxin.  Handlers  who  handle 
less  than  1  million  pounds  of  assessed 
weight  per  year,  have  the  option  of 
utilizing  both  of  the  following  methods 
for  testing  for  aflatoxin: 

(1)  The  handler  may  have  an 
inspector  sample  and  test  his  or  her 
entire  inventory  of  hulled  and  dried 
pistachios  for  the  aflatoxin  certification 
before  further  processing. 

(2)  The  handler  may  segregate  receipts 
into  various  lots  at  the  handler's 
discretion  and  have  an  inspector  sample 
and  test  each  specific  lot.  Any  lots  that 
have  less  than  15  ppb  aflatoxin  can  be 
certified  by  an  inspector  to  be  negative 
as  to  aflatoxin.  Any  lots  that  are  found 
to  be  above  15  ppb  may  be  tested  after 
reworking  in  the  same  manner  as 
specified  in  §983.38. 

(b)  Minimum  quality.  Handlers  who 
handle  less  than*l  million  pounds  of 
assessed  weight  can  apply  to  the 
committee  for  an  exemption  from 
minimiun  quality  testing.  If  the 
committee  grants  an  exemption,  then 
the  handler  must  pull  and  retain 
samples  of  the  lots  and  make  samples 
available  for  review  by  the  committee. 
The  handler  shall  maintain  the  samples 
for  90  days. 

§983.42    Commingling. 

After  a  lot  is  issued  an  aflatoxin 
inspection  certificate  and  minimum 
quality  certificate,  it  may  be 
conuningled  with  other  certified  lots. 


§983.43    Reinspection. 

The  Secretary,  upon  reconunendation 
of  the  committee,  may  establish  rules 
and  regulations  to  establish  conditions 
under  which  pistachios  would  be 
subject  to  reinspection. 

§983.44    Inspection,  certification  and 
identification. 

Upon  reconunendation  of  the 
committee  and  approval  of  the 
Secretary,  all  pistachios  that  are 
required  to  be  inspected  and  certified  in 
accordance  with  this  part,  shall  be 
identified  by  appropriate  seals,  stamps, 
tags,  or  other  identification  to  be  affixed 
to  the  containers  by  the  handler.  All 
inspections  shall  be  at  the  expense  of 
the  handler. 

§983.45    Substandard  pistachios. 
The  committee  shall,  with  the 
approval  of  the  Secretary,  establish  such 
reporting  and  disposition  procedures  as 
it  deems  necessary  to  ensure  that 
pistachios  which  do  not  meet  the 
outgoing  maximum  aflatoxin  tolerance 
and  minimiun  quality  requirements 
prescribed  by  §§  983.38  and  983.39  shall 
not  be  shipped  for  domestic  human 
consumption. 

§  983.46    Modification  or  suspension  of 
regulations. 

(a)  In  the  event  that  the  committee,  at 
any  time,  finds  that,  by  reason  of 
changed  conditions,  the  order 
provisions  contained  in  §  983.38 
through  §983.45  should  be  modified  or 
suspended,  it  shall  by  vote  of  at  least 
seven  concurring  members,  so 
recommend  to  the  Secretary. 

(b)  Whenever  the  Secretary  finds  from 
the  recommendations  and  information 
submitted  by  the  conunittee  or  from 
other  available  information,  that  the 
aflatoxin  or  minimum  quality 
provisions  in  §  983.38  and  §  983.39 
should  be  modified,  suspended,  or 
terminated  with  respect  to  any  or  all 
shipments  of  pistachios  in  order  to 
effectuate  the  declared  policy  of  the  Act, 
the  Secretary  shall  modify  or  suspend 
such  provisions.  If  the  Secretary  finds 
that  a  regulation  obstructs  or  does  not 
tend  to  effectuate  the  declared  policy  of 
the  Act,  the  Secretary  shall  suspend  or 
terminate  such  regulation. 

(c)  The  committee,  with  the  approval 
of  the  Secretary,  may  issue  rules  and 
regulations  implementing  §§983.38 
through  983.45. 

Reports,  Books  and  Records 

§983.47    Reports. 

Upon  the  request  of  thfe  committee, 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  such  reports  and 
information  on  such  forms  as  are 


needed  to  enable  the  Secretary  and  the 
committee  to  perform  their  functions 
and  enforce  the  regulations  under  this 
part.  The  committee  shall  provide  a 
uniform  report  format  for  the  handlers. 

§  983.48    Confidential  information. 

All  reports  and  records  furnished  or 
submitted  by  handlers  to  the  committee 
which  include  confidential  data  or 
information  constituting  a  trade  secret 
or  disclosing  the  trade  position, 
financial  condition,  or  business 
operations  of  the  particular  handler  or 
their  customers  shall  be  received  by, 
and  at  all  times  kept  in  the  custody  and 
under  the  control  of,  one  or  more 
employees  of  the  committee,  who  shall 
disclose  such  data  and  information  to 
no  person  except  the  Secretary. 
However,  such  data  or  information  may 
be  disclosed  only  with  the  approval  of 
the  Secretary,  to  the  committee  when 
reasonably  necessary  to  enable  the 
committee  to  carry  out  its  functions 
under  this  part. 

§983.49    Records. 

Records  of  pistachios  received,  held 
and  shipped  by  him,  as  will  substantiate 
any  required  reports  and  will  show 
performance  under  this  part  will  be 
maintained  by  each  handler  for  at  least 
three  years  beyond  the  crop  year  of  their 
applicability. 

§  983.50    Random  verification  audits. 

(a)  All  handlers'  pistachio  inventory 
shall  be  subject  to  random  verification 
audits  by  the  committee  to  ensure 
compliance  with  the  terms  of  the  order, 
and  regulations  adopted  pursuant 
thereto. 

(b)  Committee  staff  or  agents  of  the 
committee,  based  on  information  from 
the  industry  or  knowledge  of  possible 
violations,  may  make  buys  of  handler 
product  in  retail  locations.  If  it  is 
determined  that  violations  of  the  order 
have  occurred  as  a  result  of  the  buys, 
the  matter  will  be  referred  to  the 
Secretary  for  appropriate  action. 

§  983.51    Verification  of  reports. 

For  the  purpose  of  checking  and 
verifying  reports  filed  by  handlers  or  the 
operation  of  handlers  under  the 
provisions  of  this  part,  the  Secretary  and 
the  committee,  through  their  duly 
authorized  agents,  shall  have  access  to 
any  premises  where  pistachios  and 
records  relating  thereto  may  be  held  by 
any  handler  and  at  any  time  during 
reasonable  business  hours,  shall  be 
permitted  to  inspect  any  pistachios  so 
held  by  such  handler  and  any  and  all 
records  of  such  handler  with  respect  to 
the  acquisition,  holding,  or  disposition 
of  all  pistachios  which  may  be  held  or 
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which  may  ha'  'e  been  shipped  by  him/ 
her. 

Expenses  and  Kssessments 

§983.52    Expenses. 

The  commitlee  is  authorized  to  incur 
such  expenses  las  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
it  during  each  production  year  for  the 
maintenance  aj  id  functioning  of  the 
committee  and  for  such  other  purposes 
as  the  Secretar  r  may,  pursuant  to  the 
provisions  of  tlis  part,  determine  to  be 
appropriate.     I 

§983.53    Assessments. 

(a)  Each  han(  Her  who  receives 
pistachios  for  p  rocessing  in  each 
production  yea  r  shall  pay  the  committee 
on  demand,  an  assessment  based  on  the 
pro  rata  share  c  f  the  expenses 
authorized  by  t  le  Secretary  for  that  year 
attributable  to  I  he  assessed  weight  of 
pistachios  rece:  ved  by  that  handler  in 
that  year. 

(b)  The  comnittee,  prior  to  the 
beginning  of  ea  :h  production  year,  shall 
recommend  an(  I  the  Secretary  shall  set 
the  assessment  tor  the  following 
production  yeai.  which  shall  not  exceed 
one-half  of  one  percent  of  the  average 
price  received  By  producers  in  the 
preceding  production  year.  The 
committee,  witli  the  approval  of  the 
Secretary,  may  evise  the  assessment  if 
it  determines,  b  ised  on  information 
including  crop  lize  and  value,  that  the 
action  is  necessiry,  and  if  the  revision 
does  not  exceec  the  assessment 
limitation  speci  5ed  in  this  section  and 
is  made  prior  to  the  final  billing  of  the 
assessment. 


§983.54    Contributions, 

The  committ^ 
contributions 
used  to  pay  for 


may  accept  volimtary 
these  shall  only  be 
I  :onunittee  expenses. 


but 


§  983.55    Delinqt  lent  assessments. 


Any  handler 
assessment  wi 
the  committee 
committee  a  lat(  i 
percent  of  the 
determined  to 
addition,  interest 
at  the  rate  of  om 
per  month.  The 
interest  charges 
Secretary  upon 
committee. 


hi 


eid 


§983.56    Accoui^ing 

(a)  If,  at  the 
the  assessments 
of  expenses  inciirred 
be  accounted  foi 
of  the  following 


who  fails  to  pay  any 

the  time  required  by 
shall  pay  to  the 
payment  charge  of  10 
a<nount  of  the  assessment 
past  due  and,  in 
on  the  unpaid  balance 
and  one-half  percent 
ate  pajrment  and 
may  be  modified  by  the 
ecommendation  of  the 


of  a  production  year, 
collected  are  in  excess 
such  excess  shall 
in  accordeuice  with  one 


(1)  If  such  excess  is  not  retained  in  a 
reserve,  as  provided  in  paragraph  (a)(2) 
of  this  section,  it  shall  be  refunded 
proportionately  to  the  persons  from 
whom  it  was  collected  in  accordance 
with  §983.53:  Provided,  That  any  sum 
paid  by  a  person  in  excess  of  his/her  pro 
rata  share  of  the  expenses  during  any 
production  year  may  be  applied  by  the 
committee  at  the  end  of  such  production 
year  as  credit  for  such  person,  toward 
the  committee's  fiscal  operations  of  the 
following  production  year; 

(2)  The  committee,  with  the  approval 
of  the  Secretary,  may  carry  over  such 
excess  into  subsequent  production  years 
as  a  reserve:  Provided,  That  funds 
already  in  the  reserve  do  not  exceed 
approximately  two  production  years' 
budgeted  expenses.  In  the  event  that 
funds  exceed  two  production  years' 
budgeted  expenses,  future  assessments 
will  be  reduced  to  bring  the  reserves  to 
an  amount  that  is  less  than  or  equal  to 
two  production  years'  budgeted 
expenses.  Such  reserve  funds  may  be 
used: 

(i)  To  defiray  expenses,  during  any     . 
production  year,  prior  to  the  time 
assessment  income  is  sufficient  to  cover 
such  expenses; 

(ii)  To  cover  deficits  incurred  during 
any  production  year  when  assessment 
income  is  less  than  expenses; 

(iii)  To  defray  expenses  incurred 
during  any  period  when  any  or  all 
provisions  of  this  part  are  suspended; 
and 

(iv)  To  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination 
of  this  part.  Upon  such  termination,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  shall 
be  disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate:  Provided,  That  to  the  extent 
practical,  such  funds  shall  be  returned 
pro  rata  to  the  persons  from  whom  such 
funds  were  collected. 

(b)  All  funds  received  by  the 
committee  pursuant  to  the  provisions  of 
this  part  shall  be  used  solely  for  the 
purpose  specified  in  this  part  and  shall 
be  accounted  for  in  the  manner 
provided  in  this  part.  The  Secretary  may 
at  any  time  require  the  committee  and 
its  members  to  account  for  all  receipts 
and  disbursements. 

(c)  Upon  the  removal  or  expiration  of 
the  term  of  office  of  any  member  of  the 
committee,  such  member  shall  account 
for  all  receipts  and  disbursements  for 
which  that  member  was  personally 
responsible,  deliver  all  committee 
property  and  funds  in  the  possession  of 
such  member  to  the  committee,  and 
execute  such  assignments  and  other 
instnunents  as  may  be  necessary  or 
appropriate  to  vest  in  the  committee  full 


title  to  all  of  the  committee  property, 
funds,  and  claims  vested  in  such 
member  pursuant  to  this  part. 

§  983.57    Implementation  and  amendments. 

The  Secretary,  upon  the 
recommendation  of  a  majority  of  the 
committee,  may  issue  rules  and 
regulations  implementing  or  modifying 
§  983.47  through  §  983.56,  inclusive. 

Miscellaneous  Provisions 

§983.58    Compliance. 

Except  as  provided  in  this  part,  no 
handler  shall  handle  pistachios,  the 
handling  of  which  has  been  prohibited 
or  otherwise  limited  by  the  Secretary  in 
accordance  with  provisions  of  this  part; 
and  no  handler  shall  handle  pistachios 
except  in  conformity  to  the  provision  of 
this  part. 

§  983.59    Rights  of  the  Secretary. 

The  members  of  the  conunittee 
(including  successors  or  alternates)  and 
any  agent  or  employee  appointed  or 
employed  by  the  conmiittee,  shall  be 
subject  to  removal  or  suspension  at  the 
discretion  of  the  Secretary,  at  any  time. 
Each  and  every  decision,  determination, 
or  other  act  of  the  committee  shall  be 
subject  to  the  continuing  right  of  the 
Secretary  to  disapprove  of  the  same  at 
any  time,  and  upon  such  disapproval, 
shall  be  deemed  null  and  void. 

§983.60    Personal  liability. 

No  member  or  alternate  member  of 
the  committee,  nor  any  employee, 
representative,  or  agent  of  die 
committee  shall  be  held  personally 
responsible  to  any  handler,  either 
individually,  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person,  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate  member, 
employee,  representative,  or  agent, 
except  for  acts  of  dishonesty,  willful 
misconduct,  or  gross  negligence. 

§983.61     Separability. 

If  any  provision  of  this  part  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder,  or  the  applicability  thereof 
to  any  other  person,  circumstance,  or 
thing,  shall  not  be  affected  thereby. 

§983.62    Derogation. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
exercise  any  powers  granted  by  the  Act 
or  otherwise,  or,  in  accordance  with 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 
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§983.63    Duration  of  immunities. 
The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
its  termination,  except  with  respect  to 
acts  done  under  and  during  the 
existence  thereof. 

§983.64    Agents. 

The  Secretary  may,  by  a  designation 
in  writing,  name  any  person,  including 
any  officer  or  employee  of  the  United 
States  Government,  or  name  any  service, 
division  or  branch  in  the  United  States 
Department  of  Agriculture,  to  act  as 
agent  or  representative  of  the  Secretary 
in  connection  with  any  of  the  provisions 
of  this  part. 

§983.65    Effective  time. 

The  provisions  of  this  part,  as  well  as 
any  amendments,  shall  become  effective 
at  such  time  as  the  Secretary  may 
declare,  and  shall  continue  in  force 
until  terminated  or  suspended  in  one  of 
the  ways  specified  in  §  983.66  or 
§983.67. 

§  983.66    Suspension  or  termination. 

The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  part,  whenever  he/ 
she  finds  that  such  provisions  do  not 
tend  to  effectuate  the  declared  policy  of 
die  Act. 

§983.67    Termination. 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  part. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operations  of  any  or  all  of 
the  provisions  of  this  part  whenever  it 
is  found  that  such  provisions  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  period  whenever  it  is  found  that 
such  termination  is  favored  by  a 
majority  of  producers  who,  during  a 
representative  period,  have  been 
engaged  in  the  production  of  pistachios: 
Provided,  That  such  majority  has, 
during  such  representative  period, 
produced  for  market  more  than  fifty 
percent  of  the  volume  of  such  pistachios 
produced  for  market,  but  such 
termination  shall  be  announced  at  least 
90  days  before  the  end  of  the  current 
fiscal  period. 

(d)  Within  six  years  of  the  effective 
date  of  this  part  the  Secretary  shall 
conduct  a  referendum  to  ascertain 
whether  continuance  of  this  part  is 
favored  by  producers.  Subsequent 
referenda  to  ascertain  continuance  shall 
be  conducted  every  six  years  thereafter. 


The  Secretary  may  terminate  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  period  in  which  the  Secretary  has 
found  that  continuance  of  this  part  is 
not  favored  by  a  two  thirds  (%)  majority 
of  voting  producers,  or  a  two  thirds  (%) 
majority  of  volume  represented  thereby, 
who,  during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
pistachios  in  the  production  area.  Such 
termination  shall  be  announced  on  or 
before  the  end  of  the  production  year, 
(e)  The  provisions  of  this  part  shall, 
in  any  event,  terminate  whenever  the 
provisions  of  the  Act  authorizing  them 
cease. 

§  983.68    Procedure  upon  termination. 

Upon  the  termination  of  this  part,  the 
members  of  the  committee  then 
functioning  shall  continue  as  joint 
trustees,  for  the  purpose  of  liquidating 
the  affairs  of  the  committee.  Action  by 
such  trustees  shall  require  the 
concurrence  of  a  majority  of  said 
trustees.  Such  frustees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary,  and  shall  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  committee  and 
the  joint  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and  shall  upon  the 
request  of  the  Secretary,  execute  such 
assignments  or  other  instruments 
necessary  or  appropriate  to  vest  in  such 
person  full  title  and  right  to  all  the 
funds,  properties,  and  claims  vested  in 
the  committee  or  the  joint  trustees, 
pursuant  to  this  part.  Any  person  to 
whom  funds,  property,  or  claims  have 
been  transferred  or  delivered  by  the 
committee  or  the  joint  trustees,  pursuant 
to  this  section,  shall  be  subject  to  the 
same  obligations  imposed  upon  the 
members  of  said  committee  and  upon 
said  joint  trustees. 

§  983.69    Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
part  or  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise,  in 
connection  with  any  provisions  of  this 
part  or  any  regulation  issued  there 
under, 

(b)  Release  or  extinguish  any  violation 
of  this  part  or  any  regulation  issued 
there  under,  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary,  or  of  any 


other  persons,  with  respect  to  such 
violation. 

§983.70    Exemption. 

Any  handler  may  handle  pistachios 
within  the  production  area  free  of  the 
requirements  in  §§  983.38  through 
983.45  and  983.53  if  such  pistachios  are 
handled  in  quantities  not  exceeding 
1,000  dried  pounds  during  any 
marketing  year.  This  subpart  may  be 
changed  as  recommended  by  the 
committee  and  approved  by  the 
Secretary 

§983.71     Relationship  with  the  California 
Pistachio  Commission. 

In  conducting  committee  activities 
and  other  objectives  under  this  part,  the 
^committee  may  deliberate,  consult, 
cooperate  and  exchange  information 
with  the  California  Pistachio 
Commission.  Any  sharing  of 
information  gathered  under  this  subpart 
shall  be  kept  confidential  in  accordance 
with  provisions  under  section  10(i)  of 
the  Act. 

'§983.90    Counterparts. 

Handlers  may  sign  an  agreement  with 
the  Secretary  indicating  their  support 
for  this  marketing  order.  This  agreement 
may  be  executed  in  multiple 
counterparts  by  each  handler.  If  more 
than  fifty  percent  of  the  handlers, 
weighted  by  the  volume  of  pistachios 
handled  during  a  representative  period, 
enter  into  such  an  agreement,  then  a 
marketing  agreement  shall  exist  for  the    . 
pistachio  marketing  order.  This 
marketing  agreement  shall  not  alter  the 
terms  of  this  part.  Upon  the  termination 
of  this  part,  the  marketing  agreement 
has  no  further  force  or  effect. 

'§983.91     Additional  parties. 

After  this  part  becomes  effective,  any 
handler  may  become  a  party  to  the 
marketing  agreement  if  a  counterpart  is 
executed  by  the  handler  and  delivered 
to  the  Secretary. 

*§  983.92    Order  with  marketing  agreement. 

Each  signatory  handler  hereby 
requests  the  Secretary  to  issue,  pursuant 
to  the  Act,  an  order  for  regulating  the 
handling  of  pistachios  in  the  same 
manner  as  is  provided  for  in  this 
agreement. 

Dated:  )uly  23,  2003. 

A.  J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-19123  Filed  8-1-03;  8:45  am] 
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Regulation  Text 

In  addition,  because  of  the  many 
terms  to  which  we  refer  by  abbreviation 
in  this  final  rule,  we  are  listing  these 
abbreviations  and  their  corresponding 
terms  in  alphabetical  order  below: 
AHE  Average  Hourly  Earnings 
ARD  Assessment  Reference  Date 
BBA  Balanced  Budget  Act  of  1997  (Pub. 

L.  105-33) 
BBRA  Medicare,  Medicaid  and  SCHIP 

Balanced  Budget  Refinement  Act  of 

1999  (Pub.  L.  106-113) 
BIPA  Medicare,  Medicaid,  and  SCHIP 

Benefits  Improvement  and  Protection 

Act  of  2000  (Pub.  L.  106-554) 
CAH  Critical  Access  Hospital 
CFR  Code  of  Federal  Regulations 
CMS  Centers  for  Medicare  &  Medicaid 

Services 
ECEC  Employer  Cost  for  Employee 

Compensation 
ECI  Employment  Cost  Index 
FI  Fiscal  Intermediary 
FR  Federal  Register 
FY  Fiscal  Year 

GAO  General  Accoimting  Office 
HCPCS  Healthcare  Common  Procedure 

Coding  System 
IFC  Interim  Final  Rule  with  Comment 

Period 
MDS  Minimum  Data  Set 
MedPAC  Medicare  Payment  Advisory 

Commission 
MEDPAR  Medicare  Provider  Analysis 

and  Review  File 
MSA  Metropolitan  Statistical  Area 
NF  Nursing  Facility 
PPI  Producer  Price  Indices 
PPS  Prospective  Payment  System 
QIO  Quality-  Improvement  Organization 
RAVEN  Resident  Assessment 

Validation  Entry 
RFA  Regulatory  Flexibility  Act  (Pub.  L. 

96-354) 
RIA  Regulatory  Impact  Analysis 
RUG  Resource  Utilization  Groups 
SCHIP  State  Children's  Health 

Insurance  Program 
SNF    Skilled  Nursing  Facility 
UMRA    Unfunded  Mandates  Reform 
Act  (Pub.  L.  104-4) 

I.  Background 

On  May  16,  2003,  we  published  a 
proposed  rule  (hereinafter  referred  to  as 
the  "proposed  rule")  in  the  Federal 
Register  (68  FR  26758),  setting  forth  the 
proposed  updates  to  the  payment  rates 
used  under  the  prospective  payment 
system  (PPS)  for  skilled  nursing 
facilities  (SNFs),  for  FY  2004.  Annual 
updates  to  the  PPS  rates  are  required  by 
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section  1888(e)  of  the  Social  Security 
Act  (the  Act),  as  amended  by  the 
Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (Pub.  L.  106-113)  (the  BBRA)  and 
the  Medicare,  Medicaid,  and  SCHff 
Benefits  Improvement  and  Protection 
Act  of  2000  (Pub.  L.  106-554)  (the 
BIPA),  relating  to  Medicare  payments 
and  consolidated  billing  for  SNFs.  In  the 
proposed  rule,  we  invited  public 
comments  on  a  number  of  proposed 
revisions  and  technical  corrections  to 
the  associated  regulations.  Following 
the  publication  of  that  proposed  rule, 
we  then  published  a  supplemental 
proposed  rule  (hereinafter  referred  to  as 
the  "supplemental  proposed  rule")  on 
June  10,  2003  (68  FR  34768),  in  which 
we  invited  public  comments  on  possibly 
revising  the  annual  update  methodology 
by  establishing  an  adjustment  to 
account  for  forecast  error.  In  addition, 
we  also  invited  comments  on  ways  to 
ensure  that  additional  payments  that 
could  result  fi-om  such  an  adjustment 
would  be  used  to  promote  quality  of 
care  in  the  SNF  setting  (including  direct 
care  services  to  residents). 

A.  Current  System  for  Payment  of  SNF 
Services  Under  Part  A  of  the  Medicare 
Program 

Section  4432  of  the  Balanced  Budget 
Act  of  1997  (Pub.  L.  105-33)  (the  BBA) 
amended  section  1888  of  the  Act  to 
provide  for  the  implementation  of  a  per 
diem  PPS  for  SNFs,  covering  all  costs 
(routine,  ancillary,  and  capital-related) 
of  covered  SNF  services  furnished  to 
beneficiaries  under  Part  A  of  the 
Medicare  program,  effective  for  cost 
reporting  periods  beginning  on  or  after 
July  1,  1998.  We  are  updating  the  per 
diem  payment  rates  for  SNFs  for  FY 
2004.  Major  elements  of  the  SNF  PPS 
include: 

•  Rates.  Per  diem  Federal  rates  were 
established  for  urban  and  rural  areas 
using  allowable  costs  from  FY  1995  cost 
reports.  These  rates  also  included  an 
estimate  of  the  cost  of  services  that, 
before  July  1,  1998,  were  paid  under 
Part  B  but  furnished  to  Medicare 
beneficiaries  in  a  SNF  during  a  Part  A 
covered  stay.  The  rates  were  adjusted 
annually  using  a  SNF  market  basket 
index.  Rates  were  case-mix  adjusted 
using  a  classification  system  (Resource 
Utilization  Groups,  version  III  (RUG- 
HI))  based  on  beneficiary  assessments 
(using  the  Minimum  Data  Set  (MDS) 
2.0).  The  rates  were  also  adjusted  by  the 
hospital  wage  index  to  account  for 
geographic  variation  in  wages.  (In 
section  III.C  of  this  final  rule,  we 
discuss  the  wage  index  adjustment  in 
detail.)  A  correction  notice  was 
published  on  December  27,  2002  (67  FR 


79123)  that  aimounced  corrections  to 
several  of  the  wage  factors. 
Additionally,  as  noted  in  the  July  31. 
2002  update  notice  (67  FR  49798), 
section  101  of  the  BBRA  and  certain 
sections  of  the  BIPA  also  affect  the 
payment  rate. 

•  Transition.  The  SNF  PPS  included 
an  initial  3-year,  phased  transition  that 
blended  a  facility-specific  payment  rate 
with  the  Federal  case-mix  adjusted  rate. 
For  each  cost  reporting  period  after  a 
facility  migrated  to  the  new  system,  the 
facility-specific  portion  of  the  blend 
decreased  and  the  Federal  portion 
increased  in  25  percentage  point 
increments.  For  most  facilities,  the 
facility-specific  rate  was  based  on 
allowable  costs  from  FY  1995;  however, 
since  the  last  year  of  the  transition  was 
FY  2001,  all  facilities  were  paid  at  the 
full  Federal  rate  by  the  following  fiscal 
year  (FY  2002).  Therefore,  we  are  no 
longer  including  adjustment  factors 
related  to  facility-specific  rates  for  the 
coming  fiscal  year. 

•  Coverage.  The  establishment  of  the 
SNF  PPS  did  not  change  Medicare's 
fundamental  requirements  for  SNF 
coverage.  However,  because  the  RUG-III 
classification  is  based,  in  part,  on  the 
beneficiary's  need  for  skilled  nursing 
care  and  therapy,  we  have  attempted, 
where  possible,  to  coordinate  claims 
review  procedures  involving  level  of 
care  determinations  with  the  outputs  of 
beneficiary  assessment  and  RUG-III 
classifying  activities.  We  discuss  this 
coordination  in  greater  detail  in  section 
III.E  of  this  final  rule.  Another  SNF 
benefit  requirement  is  that  the  SNF 
must  be  certified  by  Medicare  as 
meeting  the  requirements  for  program 
participation  contained  in  section  1819 
of  the  Act.  This  provision  of  the  law 
defines  a  SNF  as  "  *   *   *  an  institution 
(or  a  distinct  part  of  an  institution). 

*   *   *"  In  section  IILKofthis  final  rule, 
we  discuss  a  clarification  that  we  are 
making  in  defining  the  term  "distinct 
part"  with  respect  to  SNFs. 

•  Consolidated  Billing.  The  SNF  PPS 
includes  a  consolidated  billing 
provision  that  requires  a  SNF  to  submit 
consolidated  Medicare  bills  for  almost 
all  of  the  services  that  the  resident 
receives  during  the  course  of  a  covered 
Part  A  stay.  (In  addition,  this  provision 
places  with  the  SNF  the  Medicare 
billing  responsibility  for  physical, 
occupational,  and  speech-language 
therapy  that  the  resident  receives  during 
a  noncovered  stay.)  The  statute  excludes 
from  the  consolidated  billing  provision 
a  few  services — primarily  those  of 
physicians  and  certain  other  types  of 
practitioners — which  remain  separately 
billable  to  Part  B  by  the  outside  entity 
that  furnishes  them.  We  discuss  this 


provision  in  greater  detail  in  section  III.I 
of  this  final  rule. 

•  Application  of  the  SNF  PPS  to  SNF 
services  furnished  by  swing-bed 
hospitals.  Section  1883  of  the  Act 
permits  certain  small,  rural  hospitals  to 
enter  into  a  Medicare  swing-bed 
agreement,  under  which  the  hospital 
can  use  its  beds  to  provide  either  acute 
or  SNF  care,  as  needed.  For  critical 
access  hospitals  (CAHs),  Part  A  pays  on 
a  reasonable  cost  basis  for  SNF  services 
furnished  under  a  swing-bed  agreement. 
However,  in  accordance  with  section 
1888(e)(7)  of  the  Act,  these  services 
furnished  by  non-CAH  rural  hospitals 
are  paid  under  the  SNF  PPS,  effective 
with  cost  reporting  periods  beginning 
on  or  after  July  1.  2002.  A  more  detailed 
discussion  of  this  provision  appears  in 
section  III.J  of  this  final  rule. 

•  Technical  corrections.  We  are  also 
taking  this  opportunity  to  make  a 
number  of  technical  corrections  in  the 
text  of  the  regulations,  as  discussed  in 
greater  detail  in  section  IV  of  this  final 
rule. 

B.  Requirements  of  the  Balanced  Budget 
Act  of  1 997  (the  BBA)  for  Updating  the 
SNF  PPS 

Section  1888(e)(4)(H)  of  the  Act 
requires  that  we  publish  in  the  Federal 
Roister 

1.  The  unadjusted  Federal  per  diem 
rates  to  be  applied  to  days  of  covered 
SNF  services  furnished  diu-ing  the  fiscal 
year. 

2.  The  case-mix  classification  system 
to  be  applied  with  respect  to  these 
services  during  the  fiscal  year. 

3.  The  factors  to  be  applied  in  making 
the  area  wage  adjustment  with  respect 
to  these  services. 

In  the  July  30,  1999  final  rule  (64  FR 
41670),  we  indicated  that  we  would 
announce  any  changes  to  the  guidelines 
for  Medicare  level  of  care 
determinations  related  to  modifications 
in  the  RUG-4II  classification  structure 
{see  section  III.E  of  this  final  rule). 

C.  The  Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (the  BBRA) 

There  were  several  provisions  in  the 
BBRA  that  resulted  in  adjustments  to 
the  SNF  PPS.  These  provisions  were 
described  in  detail  in  the  final  rule  that 
we  published  in  the  Federal  Register  on 
July  31,  2000  (65  FR  46770).  In 
particular,  section  101  of  the  BBRA 
provided  for  a  temporary'  20  percent 
increase  in  the  per  diem  adjusted 
payment  rates  for  15  specified  RUG-III 
groups  (SE3.  SE2,  SEl,  SSC,  SSB,  SSA, 
CC2,  CCl,  CB2,  CBl,  CA2,  CAl,  RHC, 
RMC.  and  RMB).  Under  the  statute,  this 
temporary  increase  remains  in  effect 
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until  the  later  ol  October  1,  2000,  or  the 
implementation  of  case-mix  refinements 
in  the  PPS.  Sect  on  101  also  included  a 
4  percent  across  the-board  increase  in 
the  adjusted  Fee  eral  per  diem  payment 
rates  each  year  f  3r  FYs  2001  and  2002, 
exclusive  of  the  20  percent  increase. 
Accordingly,  thi  s  4  percent  temporary 
increase  has  no^  i  expired. 

We  included  I  urther  information  on 
all  of  the  provisi  ons  of  the  BBRA  that 
affect  the  SNF  P  'S  in  Program 
Memoranda  A-<  9-53  and  A-99-61 
(December  1999  ,  and  Program 
Memorandum  i^-OO-lS  (March  2000). 
In  addition,  for  !  wing-bed  hospitals 
with  more  than  19  (but  less  than  100) 
beds,  section  40  J  of  the  BBRA  provided 


for  the  repeal  of 


certain  statutory 


restrictions  on  li  ingth  of  stay  and 
aggregate  payment  for  patient  days, 
effective  with  th  s  end  of  the  SNF  PPS 
transition  perioc  described  in  section 
1888(e)(2)(E)  of  he  Act.  hi  the  July  31, 
2001  final  rule  (^  FR  39562),  we  made 
conforming  chai  iges  to  the  regulations 
in  §  413.114(d),  effective  for  services 
furnished  in  cos :  reporting  periods 


beginning  on  or 


after  July  1,2002  to 


reflect  section  4i  »8sof  the  BBRA 


det  lil 


SUF 


D.  The  Medicar^. 

Benefits 

Act  of  2000  (the 

The  BIPA  inc 
that  resulted  in 
for  SNFs.  These 
described  in 
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July  31.2001  (6( 

•  Section  203 
critical  access 
beds  from  the 
further  informal 
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(January  16,  200|l 
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the  one  percent 
market  basket 
formula  had 
2001. and 
reduction  speci 
2003  to  a  0.5 
section  also 
study  of 
classification  s 
and  to  submit  a 
by  January  1 , 

•  Section  312 
for  a  temporary 
in  the  nursing  c 
mix  adjusted 
furnished  on  or 
before  October  1 
this  temporary 
expired. 

•  Section  313 
the  consolidatec 
services  (other 


Medicaid,  and  SCHIP 
Improvkment  and  Protection 
BIPA) 


1  uded  several  provisions 
i  idjustments  to  the  PPS 
provisions  were 

in  the  final  rule  that 
the  Federal  Register  on 
FR  39562)  as  follows: 
of  the  BIPA  exempted 
hospital  (CAH)  swing- 
PPS;  we  included 
on  on  this  provision  in 
Memorkndum  A-01-09 


of  the  BIPA  eliminated 
•eduction  in  the  SNF 
th  at  the  statutory  update 
pre  /iously  specified  for  FY 
chang  ^d  the  one  percent 
fied  for  FYs  2002  and 
pel  cent  reduction.  This 
reqv  ired  us  to  conduct  a 
•  alternal  ive 


case-mix 
y*tems  for  the  SNF  PPS, 
eport  to  the  Congress 
20t)5. 

of  the  BIPA  provided 
16.66  percent  increase 
( imponent  of  the  case- 
Fe  leral  rate  for  services 
ifter  April  1,  2001,  and 
.  2002.  Accordingly, 
increase  has  now 

of  the  BIPA  repealed 
billing  requirement  for 
tiian  physical. 


occupational,  and  speech-language 
therapy)  furnished  to  SNF  residents 
during  noncovered  stays,  effective 
January  1,  2001.  This  provision  also 
specified  that  consolidated  billing 
applies  only  to  services  furnished  to 
those  individuals  residing  in  an 
institution  (or  portion  of  an  institution) 
that  is  actually  certified  by  Medicare  as 
a  SNF. 

•  Section  314  of  the  BIPA  adjusted 
the  payment  rates  for  all  of  the 
rehabilitation  RUGs  to  correct  aa 
anomaly  under  which  the  existing 
payment  rates  for  the  RHC,  RMC,  and 
RMB  rehabilitation  groups  were  higher 
than  the  rates  for  some  other,  more 
intensive  rehabilitation  RUGs. 

•  Section  315  of  the  BIPA  authorized 
us  to  establish  a  geographic 
reclassification  procedure  that  is 
specific  to  SNFs,  but  only  after 
collecting  the  data  necessary  to  establish 
a  SNF  wage  index  that  is  based  on  wage 
data  from  nursing  homes. 

We  included  further  information  on 
several  of  these  provisions  in  Program 
Memorandiun  A-01-08  (January  16, 
2001). 

E.  General  Overview  of  the  SNF  PPS 

We  implemented  the  Medicare  SNF 
PPS  for  cost  reporting  periods  beginning 
on  or  after  July  1,  1998.  Under  the  PPS, 
we  pay  SNFs  through  prospective,  case- 
mix  adjusted  per  diem  payment  rates 
applicable  to  all  covered  SNF  services. 
These  payment  rates  cover  all  the  costs 
of  furnishing  covered  skilled  nursing 
services  (routine,  ancillary,  and  capital- 
related  costs)  other  than  costs  associated 
with  approved  educational  activities. 
Covered  SNF  services  include  post- 
hospital  services  for  which  benefits  are 
provided  under  Part  A  and  all  items  and 
services  that,  before  July  1,  1998,  had 
been  paid  under  Part  B  (other  than 
physician  and  certain  other  services 
specifically  excluded  under  the  BBA) 
but  furnished  to  Medicare  beneficiaries 
in  a  SNF  during  a  covered  Part  A  stay. 
A  complete  discussion  of  these 
provisions  appears  in  the  May  12,  1998 
interim  final  rule  (63  FR  26252). 

1.  Payment  Provisions — Federal  Rate 

The  PPS  uses  per  diem  Federal 
payment  rates  based  on  mean  SNF  costs 
in  a  base  year  updated  for  inflation  to 
the  first  effective  period  of  the  PPS.  We 
developed  the  Federal  payment  rates 
using  allowable  costs  from  hospital- 
based  and  freestanding  SNF  cost  reports 
for  reporting  periods  beginning  in  FY 
1995.  The  data  used  in  developing  the 
Federal  rates  also  incorporated  an 
estimate  of  the  amounts  that  would  be 
payable  under  Part  B  for  covered  SNF 
services  furnished  to  individuals  during 


the  course  of  a  covered  Part  A  stay  in 
a  SNF. 

In  developing  the  rates  for  the  initial 
period,  we  updated  costs  to  the  first 
effective  year  of  PPS  (the  15-month 
period  begiiming  July  1,  1998)  using  a 
SNF  market  basket,  and  then 
standardized  for  the  costs  of  facility 
differences  in  case-mix  and  for 
geographic  variations  in  wages.  The 
database  used  to  compute  the  Federal 
payment  rates  excluded  providers  that 
received  new  provider  exemptions  from 
the  routine  cost  limits,  as  well  as  costs 
related  to  payments  for  exceptions  to 
the  routine  cost  limits.  In  accordance 
with  the  formula  prescribed  in  the  BBA, 
we  set  the  Federal  rates  at  a  level  equal 
to  the  weighted  mean  of  freestanding 
costs  plus  50  percent  of  the  difference 
between  the  freestanding  mean  and 
weighted  mean  of  all  SNF  costs 
(hospital-based  and  freestanding) 
combined.  We  computed  and  applied 
separately  the  payment  rates  for 
facilities  located  in  urban  and  riual 
areas.  In  addition,  we  adjusted  the 
portion  of  the  Federal  rate  attributable 
to  wage-related  costs  by  a  wage  index. 

The  Federal  rate  also  incorporates 
adjustments  to  account  for  facility  case- 
mix,  using  a  classification  system  that 
accounts  for  the  relative  resource 
utilization  of  different  patient  types. 
This  classification  system,  Resoiu-ce 
Utilization  Groups,  version  III  (RUG-ID}, 
uses  beneficiary  assessment  data  from 
the  Minimum  Data  Set  (MDS) 
completed  by  SNFs  to  assign 
beneficiaries  to  one  of  44  RUG-III 
groups.  The  May  12, 1998  interim  final 
rule  (63  FR  26252)  included  a  complete 
and  detailed  description  of  the  RUG-III 
classification  system,  and  a  further 
discussion  appears  in  section  III.B  of 
this  final  rule. 

The  Federal  rates  in  this  final  rule 
reflect  an  update  to  the  rates  that  we 
published  in  the  July  31,  2002  Federal 
Register  (67  FR  49798)  equal  to  the  full 
change  in  the  SNF  market  basket  index. 
According  to  section 
1888(e)(4)(E)(ii)(IV)  of  the  Act,  for  FY 
2004,  we  have  adjusted  the  current  rates 
by  the  full  SNF  market  basket  index.  In 
addition,  the  FY  2004  rates  will  be 
adjusted  by  an  additional  3.26  percent 
to  reflect  the  ciunulative  forecast  error 
since  the  start  of  the  SNF  PPS  on  July 

1,  1998. 

2.  Payment  Provisions — Initial 
Transition  Period 

The  SNF  PPS  included  an  initial, 
phased  transition  from  a  facility-specific 
rate  (which  reflected  the  individual 
facility's  historical  cost  experience)  to 
the  Federal  case-mix  adjusted  rate.  The 
transition  extended  through  the 
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facility's  first  three  cost  reporting 
periods  under  the  PPS,  up  to,  and 
potentially  including,  the  one  that  began 
in  FY  2001.  Furthermore,  according  to 
section  102  of  BBRA,  a  facility  could 
nonetheless  elect  to  be  paid  entirely 
under  the  Federal  rates.  Accordingly, 
starting  with  cost  reporting  periods 
beginning  in  FY  2002,  we  base 
payments  entirely  on  the  Federal  rates 
and,  as  mentioned  previously  in  this 
final  rule,  we  no  longer  include 
adjustment  factors  related  to  facility- 
specific  rates  for  the  coming  fiscal  year. 

F.  Use  of  the  SNF  Market  Basket  Index 

Section  1888(e)(5)  of  the  Act  requires 
-us  to  establish  a  SNF  market  basket 
index  that  reflects  changes  over  time  in 
the  prices  of  an  appropriate  mix  of 
goods  and  services  included  in  the 
covered  SNF  services.  The  SNF  market 
basket  index  is  used  to  update  the 
Federal  rates  on  an  annual  basis,  and  is 
discussed  in  greater  detail  in  section 
m.Hofthis  final  rule. 

n.  Provisions  of  the  Proposed  Rule  and 
the  Supplemental  Proposed  Rule 

The  proposed  rule  that  we  published 
in  the  Federal  Register  on  May  16,  2003 
(68  FR  26758)  included  proposed  FY 
2004  updates  to  the  Federal  payment 
rates  used  under  the  SNF  PPS.  In 
accordance  with  section 
1888(e)(4)(E)(ii)(IV)  of  the  Act,  the 
updates  reflect  the  full  SNF  market 
basket  percentage  change  for  the  fiscal 
year.  The  proposed  rule  also  proposed 
introducing  a  one-year  lag  in  the  wage 
index  data,  similar  to  the  PPS 
methodologies  already  being  used  for 
home  health  and  inpatient  rehabilitation 
facility  ser\'ices.  This  one-year  lag 
would  avoid  the  problems  associated 
with  multiple  mid-year  corrections  in 
the  hospital  wage  data.  We  also 
proposed  clarifying  the  distinct  part 
criteria  to  be  used,  in  part,  to  help 
identify  those  SNFs  that  are  hospital- 
based  rather  than  freestanding.  Further, 
we  invited  public  comments  on 
additional  HCPCS  codes  that  could 
represent  the  type  of  "high-cost,  low 
probability"  services  within  certain 
service  categories  (that  is,  chemotherapy 
and  its  administration,  radioisotope 
services,  and  customized  prosthetic 
devices)  that  section  103  of  the  BBRA 
has  authorized  us  to  exclude  from  the 
SNF  consolidated  billing  provision. 

In  addition  to  discussing  these  general 
issues  in  the  proposed  rule,  we  also 
proposed  making  the  following  specific 
revisions  to  the  existing  text  of  the 
regulations: 

•  In  §409.20,  we  would  make  a 
technical  correction  to  the  cross- 
reference  in  paragraph  (c). 


•  We  would  revise  §  483.5  to  include 
specific  definitions  of  the  terms 
"distinct  part"  and  "composite  distinct 
part."  This  revision  would  also  involve 
making  conforming  changes  elsewhere 
in  subpart  B  of  part  483  of  the 
regulations,  as  well  as  in  parts  413  and 
440.  In  addition,  we  proposed  correcting 
a  typographical  error  that  currently 
appears  in  the  regulations  text  at 
§483.20(k)(l). 

In  the  supplemental  proposed  rule 
that  we  published  in  the  Federal 
Register  on  June  10,  2003  (68  FR  34768), 
we  invited  public  comments  on  the 
advisability  of  amending  the  regulations 
text  at  §  413.337(d)(2),  to  include  an 
adjustment  to  the  annual  update  of  the 
previous  fiscal  year's  rate  that  would 
account  for  forecast  error  in  the  SNF 
market  basket,  beginning  with  FY  2004. 
In  addition,  we  also  invited  comments 
on  methods  for  ensuring  that  additional 
payments  that  could  result  from  that 
adjustment  would  be  used  to  promote 
quality  of  care  in  the  SNF  setting 
(including  direct  care  services  to 
residents).  We  also  proposed  to  make  a 
technical  correction  to  the  second 
sentence  of  the  regulations  text  in 
§  413.345.  in  order  to  correct  the 
spelling  of  the  word  "standardized." 

More  detailed  information  on  each  of 
these  issues,  to  the  extent  that  we 
received  public  comments  on  them, 
appears  in  the  discussion  contained  in 
the  following  section  of  this  preamble. 

III.  Analysis  of  and  Responses  to  Public 
Comments 

In  response  to  the  publication  of  the 
proposed  rule  on  May  16,  2003  (68  FR 
26758)  and  the  supplemental  proposed 
rule  on  June  10.  2003  (68  FR  34768),  we 
received  over  400  comments.  Many 
consisted  of  form  letters,  in  which  we 
received  multiple  copies  of  an 
identically  worded  letter  that  had  been 
signed  and  submitted  by  different 
individuals.  Further,  we  received 
numerous  comments  from  various  trade 
associations  and  major  organizations. 
Comments  originated  from  nursing 
homes,  hospitals,  and  other  providers, 
suppliets,  and  practitioners,  nursing 
home  resident  advocacy  groups,  health 
care  consulting  firms  and  private 
citizens.  The  following  discussion, 
arranged  by  subject  area,  includes  a 
description  of  the  comments  that  we 
received,  along  with  oiu  responses. 

Comment:  A  few  commenters 
expressed  concern  about  the  abbreviated 
comment  periods  available  for  the 
proposed  rule  and  the  supplemental 
proposed  rule.  They  asserted  that  the 
shorter  timeframes  were  burdensome, 
and  affected  their  ability  to  furnish 
comprehensive  responses.  They  asked 


us  to  provide  the  full  60-day  comment 
period  in  the  future. 

Response:  While  the  proposed  rule 
was  not  actually  published  until  May 
16,  2003,  we  note  that  this  document 
went  on  public  display  at  the  Office  of 
the  Federal  Register  several  days  earlier, 
on  May  10,  2003.  Accordingly.' the 
contents  of  the  proposed  rule  were,  in 
fact,  publicly  available  for  the  full  60- 
day  comment  period.  Further,  we  note 
that  in  contrast  to  the  proposed  rule,  the 
supplemental  proposed  rule  did  not 
attempt  to  address  the  SNF  PPS  in  a 
comprehensive  manner,  but  instead 
focused  exclusively  on  a  single  issue — 
the  possibility  of  introducing  an 
adjustment  to  account  for  forecast  error. 
As  noted  in  the  preamble  to  the 
supplemental  proposed  rule  (68  FR 
34772),  given  the  extremely  narrow 
scope  of  this  document,  we  believe  that 
even  a  comment  period  of  less  than  60 
days  provided  interested  parties  with 
sufficient  opportunity  to  comment 
adequately  on  it. 

A.  Update  of  Federal  Payment  Rates 
Under  the  SNF  PPS 

This  final  rule  sets  forth  a  schedule  of 
Federal  prospective  payment  rates 
applicable  to  Medicare  Part  A  SNF 
services  beginning  October  1,  2003.  The 
schedule  incorporates  per  diem  Federal 
rates  that  provide  Part  A  payment  for  all 
costs  of  services  furnished  to  a 
beneficiary  in  a  SNF  during  a  Medicare- 
covered  stay. 

1 .  Costs  and  Services  Covered  by  the 
Federal  Rates 

The  Federal  rates  apply  to  all  costs 
(routine,  ancillary,  and  capital-related 
costs)  of  covered  SNF  services  other 
than  costs  associated  with  approved 
educational  activities  as  defined  in 
§413.85.  Under  section  1888(e)(2)  of  the 
Act,  covered  SNF  services  include  post- 
hospital  SNF  services  for  which  benefits 
are  provided  under  Part  A  (the  hospital 
insurance  program),  as  well  as  all  items 
and  services  (other  than  those  services 
excluded  by  statute)  that,  before  July  1, 
1998,  were  paid  under  Part  B  (the 
supplementary  medical  insurance 
program)  but  furnished  to  Medicare 
beneficiaries  in  a  SNF  during  a  Part  A 
covered  stay.  (These  excluded  service 
categories  are  discussed  in  greater  detail 
in  section  V.B.2  of  the  May  12,  1998 
interim  final  rule  (63  FR  26295  through 
26297)). 

2.  Methodology  Used  for  the  Calculation 
of  the  Federal  Rates 

The  FY  2004  rates  reflect  an  update 
using  the  fufl  amount  of  the  latest 
market  basket  index.  The  FY  2004 
market  basket  increase  factor  is  3.0 
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ongoii  ig 


we  are  not  implementing  case-mix 
refinements  in  this  final  rule. 

We  used  the  SNF  market  basket  to 
adjust  each  per  diem  component  of  the 
Federal  rates  forward  to  reflect  cost 
increases  occurring  between  the 
midpoint  of  the  Federal  fiscal  year 
beginning  October  1,  2002,  and  ending 
September  30,  2003,  and  the  midpoint 
of  the  Federal  fiscal  year  beginning 
October  1,  2003,  and  ending  September 
30,  2004,  to  which  the  payment  rates 
apply.  In  accordance  with  section 
1888(e)(4)(E)(ii)(IV)  of  the  Act,  the 


payment  rates  for  FY  2004  are  updated 
by  a  factor  equal  to  the  full  market 
basket  index  percentage  increase  to 
determine  the  payment  rates  for  FY 
2004.  In  addition,  the  FY  2004  rates  will 
be  adjusted  by  an  additional  3.26 
percent  to  reflect  the  cumidative 
forecast  error  since  the  start  of  the  SNF 
PPS  on  July  1, 1998.  The  rates  are 
further  adjusted  by  a  wage  index  budget 
neutrality  factor,  described  later  in  this 
section.  Tables  1  and  2  reflect  the 
updated  components  of  the  unadjusted 
Federal  rates  for  FY  2004. 


Table  1.— FY  2004  Unadjusted  Federal  Rate  Per  Diem  Urban 


Rate  component 


Nursing — 
case-mix 


Therapy — 
case-mix 


Therapy — 
non-case- 
mix 


Non-case- 
mix 


Per  Diem  Amoum 


$129.96 


$97.89 


$12.89 


$66.32 


Table  2.— FY  2004  Unadjusted  Federal  Rate  Per  Diem  Rural 


Rate  component 


^r^nTiT    '    Non-case- 
,  non-case- 

case-mix         case-mix     ]         mjx  "^"^ 


Nursing —    '    Therapy- 


Per  Diem  Amouni 


$124,16  1  $112,89  1  $13.77  $67.55 


B.  Case-Mix  Ad  iustment 

Under  the  BE  A,  we  must  publish  the 
SNF  PPS  case-r  lix  classification 
methodology  ai  plicable  for  the  next 
Federal  fiscal  y  ?ar  before  August  1  of 
each  year.  As  n  )ted  in  the  following 
discussion,  we  ire  proceeding  with  our 
ongoing  researc  i  regarding  possible 
refinements  in  he  existing  case-mix 
classification  s^  stem,  but  we  are  not 
implementing  t  le  refinements  in  this 
final  rule. 

As  discussed  previously  in  this  final 
rule,  section  101(a)  of  the  BBRA 
provided  for  a  t  smporary  20  percent 
increase  in  the  )er  diem  adjusted 
payment  rates  f  3r  15  specified  RUG-IIl 
groups.  This  legislation  specified  that 
the  20  percent  yicrease  would  be 
effective  for  SNF  services  furnished  on 
or  after  April  1.1 2 000,  and  would 
continue  until  1  le  later  of:  (1)  October 
1.  2000,  or  (2)  implementation  of  a 
refined  case-mi  <  classification  system 
under  section  1  388(e)(4)(G)(i)  of  the  Act 
that  would  bett  !r  account  for  medically 
complex  patients. 

In  the  SNF  P  'S  proposed  rule  for  FY 
2001  (65  FR  19  90,  April  10.  2000).  we 
proposed  makii  ig  an  extensive, 
comprehensive  set  of  refinements  to  the 
existing  case-m  ix  classification  system 
that  coUectivel;  ■  would  have 
significantly  ex  sanded  the  existing  44- 
group  structure  However,  when  oiu- 
subsequent  validation  analyses 
indicated  that  t  le  refinements  would 


afford  only  a  limited  degree  of 
improvement  in  explaining  resource 
utilization  relative  to  the  significant 
increase  in  complexity  that  they  would 
entail,  we  decided  not  to  implement 
them  at  that  time  (see  the  FY  2001  final 
rule  pubhshed  July  31,  2000  (65  FR 
46773)).  Nevertheless,  since  the  BBRA 
provision  had  demonstrated  a 
Congressional  interest  in  improving  the 
ability  of  the  payment  system  to  account 
for  the  care  furnished  to  medically 
complex  patients  in  SNFs,  we  continued 
to  conduct  research  in  this  area. 

The  Congress  subsequently  enacted 
section  311(e)  of  the  BIPA,  which 
directed  us  to  conduct  a  study  of  the 
different  systems  for  categorizing 
patients  in  Medicare  SNFs  in  a  manner 
that  accounts  for  the  relative  resource 
utilization  of  different  patient  types,  and 
to  issue  a  report  with  any  appropriate 
recommendations  to  the  Congre»  by 
JcUiuar}'  1,  2005.  The  extended 
timeframe  for  conducting  the  study,  and 
the  broad  mandate  in  the  BIPA  to 
consider  various  classification  systems 
and  the  full  range  of  patient  types,  stood 
in  sharp  contrast  to  the  BBRA  language 
regarding  more  incremental  refinements 
to  the  existing  case-mix  classification 
system  under  section  1888(e)(4)(G)(i)  of 
the  Act.  This  underscored  the  fact  that 
implementing  the  latter  type  of 
refinements  to  the  existing  system  in 
order  to  better  account  for  medically 
complex  patients  need  not  await  the 


completion  of  the  more  comprehensive 
changes  envisioned  in  the  BIPA. 
Accordingly,  we  considered  the 
possibility  of  including  these 
refinements  as  part  of  last  year's  annual 
update  of  the  SNF  payment  rates. 

However,  in  the  July  31,  2002  update 
notice  (67  FR  49801),  we  determined 
that  the  research  was  not  sufficiently 
advanced  to  implement  any  case-mix 
refinements  at  that  time,  thus  leaving 
the  current  classification  system  in 
place.  This  also  left  in  place  the 
temporary  add-on  payments  enacted  in 
section  101(a)  of  the  BBRA.  Further, 
while  we  have  continued  with  our 
ongoing  research  regarding  possible 
refinements  in  the  existing  case-mix 
classification  system,  this  research  has 
not  yet  provided  the  basis  for 
proceeding  with  those  refinements. 
Accordingly,  we  are  not  implementing 
case-mix  refinements  in  this  final  rule. 

As  a  result,  the  payment  rates  set  forth 
in  this  final  rule  reflect  the  continued 
use  of  the  44-group  RUG-III 
classification  system  discussed  in  the 
May  12,  1998  interim  final  rule  (63  FR 
26252).  We  are  also  maintaining  the 
add-ons  to  the  Federal  rates  for  the 
specified  RUG-III  groups  required  by 
section  101(a)  of  the  BBRA  and 
subsequently  modified  by  section  314  of 
the  BIPA.  The  case-mix  adjusted 
payment  rates  are  listed  separately  for 
urban  and  rural  SNFs  in  Tables  3  and 
4,  with  the  corresponding  case-mix 
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values.  These  tables  do  not  reflect  the 
temporary  add-on  to  the  specified  RUG- 
HI  groups  provided  in  the  BBRA,  which 
is  applied  only  after  all  other 
adjustments  (wage  and  case-mix)  have 
been  made. 

Meanwhile,  we  are  continuing  to 
explore  both  short-term  and  longer- 
range  revisions  to  our  case-mix 
classification  methodology.  In  July 
2001,  we  awarded  a  contract  to  the 
Urban  Institute  for  research  to  aid  us  in 
making  incremental  refinements  to  the 
case-mix  classification  system  under 
section  1888(e)(4)(G)(i)  of  the  Act  and  to 
begin  the  case-mix  study  mandated  by 
section  311(e)  of  the  BIPA-  The  results 
of  om-  current  research  will  be  included 
in  the  report  to  the  Congress  that  section 
311(e)  of  the  BIPA  requires  us  to  submit 
by  January  1,  2005.  As  we  noted  in  the 
May  10,  2001  proposed  rule  (66  FR 
23990),  this  research  may  also  support 
a  longer  term  goal  of  developing  more 
integrated  approaches  for  the  payment 
and  delivery  system  for  Medicare  post 
acute  services  in  general.  This  broader, 
ongoing  research  project  will  piu-sue 
several  avenues  in  studying  various 
case-mix  classification  systems.  Oiu- 
preliminary  research  has  focused  on 
incorporating  comorbidities  and 
complications  into  the  classification 
strategy,  and  we  will  thoroughly  explore 
and  evaluate  this  approach  and  other 
approaches  (including  procedures  that 
might  account  more  accurately  for 
ancillary  services)  in  our  ongoing  work. 

Comment:  Several  commenters 
commended  oiu'  decision  not  to 
implement  case-mix  refinements  in  FY 
2004.  They  expressed  the  belief  that 
incremental  refinements  may  only 
represent  "patches"  on  a  system  that 
needs  a  more  comprehensive  redesign, 
and  could  destabilize  an  already 
vulnerable  health  care  industry.  Other 
commenters  urged  us  to  move  quickly  to 
identify  and  implement  short-term 
incremental  improvements  to  provide 
more  appropriate  reimbursement  for 
patients  with  heavy  non-therapy 
ancillary  needs. 

Response:  As  discussed  in  the 
proposed  rule,  we  continue  to  explore 
both  short-term  case-mix  refinements 
and  longer-range  redesign  of  the  SNF 
PPS  methodology.  Our  primary  goal  is 
to  enhance  the  accvuacy  of  oui 
reimbvusement  system  by  more  closely 


matching  payment  with  resource 
utilization,  particularly  in  the 
utilization  of  non-therapy  ancillaries. 
We  have  made  this  issue  a  research 
priority  to  ensure  continued  access  to 
quality  care  for  this  very  vulnerable 
heavy  care  population.  However,  we  are 
cautious  about  prematiue 
implementation  of  any  policy  that  has 
not  been  thoroughly  analyzed  to  allocate 
payment  dollars  more  accurately. 
Therefore,  we  have  decided  not  to 
implement  case-mix  refinements  for  FY 
2004.  However,  we  are  proceeding  with 
our  research  and  plan  to  evaluate  the 
feasibility  of  implementing  refinements 
again  next  year. 

Comment:  Several  commenters  agreed 
with  the  need  for  short-term  action  to 
stabihze  the  SNF  PPS  and  suggested 
some  alternative  methodologies  for 
achieving  these  goals,  including  more 
Sequent  updating  of  the  SNF  market 
basket  and  the  development  of  an 
outlier  pool  that  could  address 
beneficiaries  with  heavy  non-therapy 
ancillary  needs.  A  few  commenters 
suggested  addressing  the  non-therapy 
ancillary  needs  by  seeking  a  legislative 
change  to  redirect  the  6.7  percent  add- 
on payments  for  the  14  RUG-III  therapy 
groups  to  those  RUG-III  groups  used  for 
beneficiaries  with  complex  medical 
conditions  and  high  utilization  of  non- 
therapy  ancillary  services. 

Response:  Each  of  the  suggestions 
discussed  above  would  require  statutory 
authority  that  does  not  currently  exist. 
However,  we  will  carefully  consider  the 
comments  that  we  received  and  use 
these  comments  to  assist  us  in  exploring 
potential  solutions.  While  we  will 
continue  to  focus  on  the  needs  of  those 
beneficiaries  who  require  an  tmusually 
heavy  combination  of  clinical  care, 
rehabilitation  services,  and  ancillary 
utilization,  we  will  also  continue  to 
consider  a  broad  range  of  potential 
changes.  We  expect  to  discuss  om 
research  findings  by  January  1,  2005,  in 
the  report  to  the  Congress  that  is 
required  under  section  311(e)  of  the 
BIPA. 

Comment:  Most  of  the  commenters 
supported  the  continuation  of  our  long- 
term  research  efforts  designed  to 
identify  possible  alternatives  to  the 
existing  SNF  PPS.  Many  commenters 
suggested  expanding  communications 
with  providers  and  other  interest  groups 


in  a  manner  similar  to  the  approach  that 
we  have  adopted  for  Open  Door 
meetings.  Most  commenters 
recommended  that  we  also  enhance 
communications  by  sharing  oiu'  research 
findings,  and  by  including  a  detailed 
analysis  in  the  2005  report  to  the 
Congress. 

Response:  We  appreciate  the  interest 
shown  by  providers  and  other 
stakeholders  in  our  continuing  research. 
We  plan  to  consider  all  of  the  comments 
that  we  have  received  regarding 
potential  changes  to  the  classification 
system,  as  well  as  to  other  components 
of  the  SNF  PPS,  as  we  continue  our 
analysis  and  prepare  the  required  report 
to  the  Congress.  As  we  pursue  our 
research  effort  and  evaluate  our  options, 
we  will  seek  appropriate  means  to 
establish  ongoing  communication  with, 
and  input  firom,  all  stakeholder  groups 

Comment:  Most  commenters  urged  us 
to  minimize  provider  burden  by 
providing  adequate  lead  time  for 
comment  and  for  implementation  of  any 
significant  changes.  One  commenter 
also  suggested  that  we  improve  our 
coordination  of  related  projects  such  as 
the  Minimum  Data  Set  (MDS)  3.0 
implementation  and  the  SNF  PPS 
redesign,  so  that  providers  can 
incorporate  changes  smoothly  and 
provide  necessary  staff  training  with 
minimal  disruption  to  staff  and  patients. 

Response:  We  recognize  the  inherent 
difficulties  in  coordinating  potential 
changes  to  the  MDS  with  potential 
changes  to  the  SNF  PPS.  In  fact,  our 
staff  in  the  pajrment,  quality  monitoring, 
and  survey  and  certification  areas  have 
addressed  this  issue  by  establishing  an 
in-house  work  group  to  share 
information  and  coordinate  activities. 
By  working  together,  we  believe  that  we 
enhance  om'  effectiveness  and  can 
introduce  changes  with  minimal 
disruption  and  burden  to  providers.  In 
addition,  the  introduction  of  the  MDS 
3.0  and  any  case-mix  refinement 
changes  to  the  SNF  PPS  would  be 
accomplished  through  established 
administrative  processes  that  will  solicit 
stakeholder  input.  Finally,  we  fully 
agree  that  providers  and  other 
stakeholders  will  need  adequate  lead 
time  to  implement  significant  policy 
and  operational  changes.^ 
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Table  3  , 
CASE-MIX  ADJUSTED  FEDERAL  RATES  AND  ASSOCIATED  INDICES 

URBAN 


RUG -III 


Category 


UC 


UB 


UA 


JVC 


tVB 


tVA 


HC 


HB 


HA 


IB 


LB 


LA 


E3 


E2 


E1 


SSC 


SB 


SA 


C2 


C1 


B2 


B1 


Nursing 


index 


1.30 


0.95 


0.78 


1.13 


1.04 


0.81 


1.26 


1.06 


0.87 


1.35 


1.09 


0.96 


1.11 


0.80 


1.70 


1.39 


1.17 


1.13 


1.05 


1.01 


1.12 


0.99 


0.91 


0.84 


0.83 


0.75 


0.69 


0.67 


0.57 


0.53 


0.68 


Therapy 


Index 


2.25 


2.25 


2.25 


1.41 


1.41 


1.41 


0.94 


0.94 


0.94 


0.77 


0.77 


0.77 


0.43 


0.43 


^r 


Nursing 

Compo- 
nent 


168.95 


123.46 


101.37 


146.85 


135.16 


105.27 


163.75 


137.76 


113.07 


175.45 


141.66 


124.76 


144.26 


103.97 


220.93 


180.64 


152.05 


146.85 


136.46 


131.26 


145.56 


128.66 


118.26 


109.17 


107.87 


97.47 


89.67 


87.07 


74.08 


68.88 


88.37 


Therapy 

Compo- 
nent 


220.25 


220.25 


220.25 


138.02 


138.02 


138.02 


92.02 


92.02 


92.02 


75.38 


75.38 


75.38 


42.09 


42.09 


Non-case 
Mix 

Therapy 
Comp 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


12.89 


Non-case 
Mix 

Compo- 
nent 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


66.32 


Total 
Rate 


455.52 


410.03 


387.94 


351.19 


339.50 


309.61 


322.09 


296.10 


271.41 


317.15 


283.36 


266.46 


252.67 


212.38 


300.14 


259.85 


231.26 


226.06 


215.67 


210.47 


224.77 


207.87 


197.47 


188.38 


187.08 


176.68 


168.88 


166.28 


153.29 


148.09 


167.58 
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BB1 

0.65 

84.47 

'y.z     "  ■ 

12.89 

66.32 

163.68 

BA2 

0.56 

72.78 

12.89 

66.32 

151.99 

BA1 

0.48 

62.38 

12.89 

66.32 

141.59 

PE2 

0.79 

102.67 

12.89 

66.32 

181.88 

PE1 

0.77 

100.07 

12.89 

66.32 

179.28 

PD2 

0.72 

93.57 

12.89 

66.32 

172.78 

PD1 

0.70 

90.97 

12.89 

66.32 

170.18 

PC2 

0.65 

84.47 

12.89 

66.32 

163.68 

PC1 

0.64 

83.17 

12.89 

66.32 

162.38 

PB2 

0.51 

66.28 

12.89 

66.32 

145.49 

PB1 

0.50 

64.98 

12.89 

66.32 

144.19 

PA2 

0.49 

63.68 

12.89 

66.32 

142.89 

PA1 

0.46 

59.78 

12.89 

66.32 

138.99 

\ 


i 
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Table  4 
CASE-MIX  ADJUSTED  FEDERAL  RATES  AND  ASSOCIATED  INDICES 

RURAL 

4 

RUG-III 

Category 

1 

Nursing 
Index 

Therapy 
Index 

Nursing 

Comp- 
onent 

Therapy 

Compo- 
nent 

Non-case 
Mix 

Therapy 
Comp 

Non-case 
Mix 

Compo- 
nent 

Total 
Rate 

ROC 

1.30 

2.25 

161.41 

254.00 

r 

67.55 

482.96 

RUB 

0.95 

2.25 

117.95 

254.00 

67.55 

439.50 

RliPA 

0.78 

2.25 

96.84 

254.00 

67.55 

418.39 

RYC 

1.13 

1.41 

140.30 

159.17 

67.55 

367.02 

RYB 

1.04 

1.41 

129.13 

159.17 

67.55 

355.85 

RYA 

0.81 

1.41 

106.57 

159.17 

67.55 

327.29 

RHC 

1.26 

0.94 

156.44 

106.12 

67.55 

330.11 

rHb 

1.06 

0.94 

131.61 

106.12 

67.55 

305.28 

RHA 

0.87 

0.94 

108.02 

106.12 

67.55 

281.69 

RMC 

1.35 

0.77 

167.62 

86.93 

67.55 

322.10 

RMB 

1.09 

0.77 

135.33 

86.93 

67.55 

289.81 

RMA 

0.96 

0.77 

119.19 

86.93 

67.55 

273.67 

RL 

B 

1.11 

0.43 

137.82 

48.54 

67.55 

253.91 

t 

RHA 

0.80 

0.43 

99.33 

48.54 

67.55 

215.42 

SE3 

1.70 

■ 

■ 

211.07 

13.77 

67.55 

292.39 

SE2 

1.39 

172.58 

13.77 

67.55 

253.90 

S^1 

1.17 

145.27 

13.77 

67.55 

226.59 

SS 

(C 

1.13 

140.30 

13.77 

67.55 

221.62 

SS 

IB 

1.05 

130.37 

13.77 

67.55 

211.69 

SS 

A 

1.01 

125.40 

13.77 

67.55 

206.72 

C( 

,2 

1.12 

139.06 

13.77 

67.55 

220.38 

C( 

:i 

0.99 

122.92 

13.77 

67.55 

204.24 

CE 

M 

0.91 

112.99 

13.77 

67.55 

194.31 

CE 

M 

0.84 

104.29 

13.77 

67.55 

185.61 

CA2 

0.83 

103.05 

13.77 

67.55 

184.37 

CA1 

0.75 

93.12 

13.77 

67.55 

174.44 

IB2 

0.69 

85.67 

13.77 

67.55 

166.99 

iri 

0.67 

83.19 

13.77 

67.55 

164.51 

IA2 

0.57 

70.77 

13.77 

67.55 

152.09 

1/ 

1 

0.53 

65.80 

13.77 

67.55 

147.12 

Bf 

^2 

0.68 

84.43 

13.77 

67.55 

165.75 

Bf 

^1 

0.65 

80.70 

13.77 

67.55 

162.02 

J 

• 

* 

' 

t 

• 

Federal  Register/Vol.  68,  No.  149 /Monday,  August  4,  2003 /Rules  and  Regulations  46045 


BA2 

0.56 

^■-''My:,'''& 

69.53 

•;•■. 

13.77 

67.55 

150.85 

BA1 

0.48 

59.60 

13.77 

67.55 

140.92 

PE2 

0.79 

98.09 

13.77 

67.55 

179.41 

PE1 

0.77 

95.60 

13.77 

67.55 

176.92 

PD2 

0.72 

89.40 

13.77 

67.55 

170.72 

PD1 

0.70 

86.91 

13.77 

67.55 

168.23 

PC2 

0.65 

80.70 

13.77 

67.55 

162.02 

PC1 

0.64 

79.46 

13.77 

67.55 

160.78 

PB2 

0.51 

63.32 

13.77 

67.55 

144.64 

PB1 

0.50 

62.08 

13.77 

67.55 

143.40 

PA2 

0.49 

60.84 

13.77 

67.55 

142.16 

PA1 

0.46 

57.11 

13.77 

67.55 

138.43 

BILUNG  CODE  4t2(M)1-C 

C.  Wage  Index  Adjustment  to  Federal 
Rates 

Section  1888(e)(4){G)(ii)  of  the  Act 
requires  that  we  adjust  the  Federal  rates 
to  account  for  differences  in  area  wage 
levels,  using  a  wage  index  that  we  find 
appropriate.  Since  the  inception  of  a 
PPS  for  SNFs,  we  have  used  hospital 
wage  data  in  developing  a  wage  index 
to  be  applied  to  SNFs.  We  are 
continuing  that  practice  for  FY  2004. 

Section  315  of  the  BIPA  authorizes  us 
to  establish  a  reclassification  system  for 
SNFs,  similar  to  the  hospital 
methodology.  This  geographic 
reclassification  system  cannot  be 
implemented  until  we  have  collected 
the  data  necessary  to  establish  an  area 
wage  index  for  SNFs  based  on  SNF 
wage  data.  We  presented  a 
comprehensive  discussion  of  this  wage 
data  in  the  May  10,  2001  proposed  rule 
(66  FR  23984)  and  the  July  31,  2001 
final  rule  (66  FR  39562). 

1.  Selecting  the  Most  Appropriate  Wage 
Index 

In  the  May  10,  2001  proposed  rule,  we 
published  a  wage  index  prototype  based 
on  SNF  data,  along  with  the  wage  index 
based  on  the  hospital  wage  data  that 
were  used  in  the  preceding  year's  final 
rule  (July  31,  2000,  65  FR  46770).  In 
addition,  we  included  a  discussion  of 
the  wage  index  computations  for  the 
SNF  prototype.  We  also  indicated  oxu- 
concern  about  the  reliability  of  the 
existing  data  used  in  establishing  a  SNF 
wage  index,  in  view  of  the  significant 
variations  in  the  SNF-specific  wage  data 
and  the  large  number  of  SNFs  that  are 
unable  to  provide  adequate  wage  and 
hourly  data.  Accordingly,  we  expressed 
the  belief  that  a  wage  index  based  on 
hospital  wage  data  remains  the  best  and 
most  appropriate  to  use  in  adjusting 
payments  to  SNFs,  since  both  hospitals 


and  SNFs  compete  in  the  same  labor 
markets. 

In  the  July  31,  2001  final  rule  (66  FR 
39579),  we  indicated  that  we  had 
decided  not  to  adopt  the  SNF-specific 
wage  index  prototype  fi-om  the  proposed 
rule,  citing  concerns  such  as  the 
significant  amount  of  volatility  in  the 
data.  In  addition,  while  we 
acknowledged  that  auditing  all  SNFs 
would  provide  more  accurate  and 
reliable  data,  we  observed  that  this 
would  place  a  burden  on  providers  in 
terms  of  recordkeeping  and  completion 
of  the  cost  report  worksheet.  We  also 
noted  that  adopting  such  an  approach 
would  require  a  significant  commitment 
of  resources  by  us  and  by  our 
contractors. 

As  we  noted  in  the  May  16,  2003 
proposed  rule  (68  FR  26767),  while  we 
continue  to  believe  that  the 
development  of  a  SNF-specific  wage 
index  potentially  could  improve  the 
accuracy  of  SNF  payments,  we  do  not 
regard  an  imdertaking  of  this  magnitude 
as  being  feasible  within  the  current  level 
of  programmatic  resources.  However, 
we  remain  willing  to  consider  the 
adoption  of  a  SNF-specific  wage  index 
should  sufficient  steiffing  and  budgetary 
resources  to  support  it  become  available 
in  the  future. 

In  th*May  16,  2003  rule,  we  proposed 
continuing  to  use  the  final  FY  2003 
hospital  wage  index  to  adjust  SNF  PPS 
payments  beginning  October  1,  2003. 
Then,  for  future  rate  years,  we  proposed 
continuing  to  use  the  most  recently 
published  wage  index  values  (that  is, 
the  final  FY  2003  wage  index  data)  final 
wage  index  values  rather  than  following 
our  current  practice  of  using  the  most 
recent  available  data.  The  impact  of  this 
change  would  have  been  to  establish  a 
one-year  lag  between  the  wage  index 
values  used  in  the  hospital  PPS  (that  is, 
FY  2004  wage  index)  and  the  data  used 


in  the  SNF  PPS.  As  explained  in  our 
responses  to  the  comments  shown  later 
in  this  section,  we  have  decided  not  to 
implement  this  one-year  lag.  Therefore, 
the  wage  index  values  in  Tables  7  and 
8  reflect  the  most  recent  available  data; 
that  is,  the  same  FY  2004  wage  data  that 
will  be  used  for  the  FY  2004  inpatient 
hospital  PPS  rates. 

Comment:  A  substantial  number  of 
commenters  expressed  concern  about 
the  appropriateness  of  using  the  most 
recently  published  wage  index  values  to 
adjust  the  payments  for  SNFs.  when 
more  recent  data  are  available.  Many 
asked  that  we  use  the  more  recent  data, 
even  if  they  are  more  vulnerable  to 
errors  requiring  mid-year  correction. 
They  pointed  out  that  the  most  recently 
published  wage  index  values  are  already 
several  years  old,  since  the  data  have  to 
be  reviewed  and  audited  before  use  in 
a  wage  index.  These  commenters  argued 
that  imposing  an  additional  1-year  lag 
on  wage  data  ignores  the  current  trends 
in  the  labor  markets,  fails  to  recognize 
fully  those  areas  where  severe  nursing 
shortages  necessitate  paying  a  higher 
rate  to  attract  nm-ses,  and  results  in  a 
less  accurate  reimbursement  rate.  In 
addition,  a  few  commenters  were 
concerned  about  the  burden  on  hospital- 
based  providers  that  would  have  to 
maintain  two  wage  index  systems,  one 
for  the  hospital  and  another  for  the  SNF. 

Response:  Based  on  our  review  of  the 
comments,  we  have  determined  to 
continue  using  the  most  current  . 

available  wage  index  data  in 
determining  the  SNF  pajTuent  rates,  and 
we  are  not  adopting  the  position  taken 
in  the  May  16,  2003  proposed  rule. 

Comment:  A  few  commenters,  while 
opposing  the  use  of  the  most  recently 
published  wage  index  values,  urged  us 
to  make  a  retroactive  wage  index 
adjustment  to  account  for  errors  in  a 
prior  year's  reporting  of  hospital  wage 
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not  participate  in  the  hospital  wage  data 
collection  process.  However,  a  few 
commenters  cautioned  us  against  a 
precipitous  conversion  until  we  are  sure 
that  the  SNF-specific  wage  index  has 
been  tested  to  ensure  a  high  level  of 
stability  and  accuracy. 

Response:  As  we  discussed  in  the 
May  10,  2001  proposed  rule  (66  FR 
24010  through  24011),  there  is  a  great 
deal  of  volatility  in  the  SNF-specific 
wage  index  prototype — not  only 
between  it  and  the  hospital  wage  data, 
but  also  between  the  2  years  of  data  that 
we  used  in  developing  the  SNF-specific 
wage  index  prototype.  As  many 
commenters  suggested,  the  data  could 
be  improved  if  we  were  to  establish 
better  controls,  edits,  and  screens  of  the 
data,  and  insist  that  more  of  the 
provider's  data  be  audited  to  ensure  its 
accuracy.  We  are  committed  to  a  process 
to  ensure  the  accuracy  of  the  data  and 
have  already  implemented  several  edits 
and  screens  to  improve  the  quality  of 
data  reported.  We  have  made  several 
corrections  and  changes  to  the  cost 
reports/edits/screens  as  a  result  of 
consultation  with  industry 
representatives.  However,  these  changes 
were  made  prospectively,  and  the  full 
year's  data  needed  to  evaluate  these 
efforts  are  not  yet  available.  Moreover, 
while  we  are  proceeding  with  our 
analysis,  we  still  have  concerns  about 
the  accuracy  of  the  data  being  reported. 
Hospitals  have  been  reporting  wage  and 
hourly  data  for  years,  yet  the  FIs  and 
providers  must  still  spend  a 
considerable  amount  of  time  resolving 
problems  and  changes  to  the  data  to 
derive  the  published  hospital  wage 
index.  The  problem  experienced  by 
Maryland  providers  in  FY  2001 
iUustrates  the  difficulty  of  timely 
verification  of  wage  data,  which  often 
results  in  changes  being  made  to  the 
wage  index  even  after  the  update 
regulations  are  published. 

We  agree  that  auditing  all  SNFs 
would  provide  more  accurate  and 
reliable  data;  however,  this  approach 
involves  a  significant  commitment  of 
our  resources  and  our  contractors  and 
may  place  a  significant  recordketeping 
and  reporting  burden  on  providers. 
Developing  a  desk  review  and  audit 
program  similar  to  what  is  required  in 
the  hospital  setting  would,  at  a 
minimum,  require  significant  resources. 
The  FIs  that  are  involved  in  preparing 
the  hospital  wage  data  currently  spend 
considerable  resources  to  ensure  the 
accuracy  of  the  wage  data  submitted  by 
approximately  6,000  hospitals.  As  we 
noted  in  the  July  31,  2001  final  rule  (66 
FR  39579),  this  process  involves  editing, 
reviewing,  auditing,  and  performing 
desk  reviews  of  the  data.  Requiring  FIs 


to  do  the  same  for  the  approximately 
14,000  SNFs  would  nearly  triple  the 
contractors'  workload  and  budgets  in 
this  area.  While  we  have  noted  the 
industry  concerns  and  funding  needs, 
there  are  no  funds  currently  available  to 
develop  this  system  to  the  point  where 
we  could  rely  on  the  data  that  any  such 
system  would  produce.  We  are 
committed  to  continuing  our 
investigation  of  an  SNF-specific  wage 
index  that  would  enhance  our  current 
payment  methodology'. 

However,  we  do  not  expect  to  propose 
a  SNF-specific  wage  index  until  we  can 
demonstrate  that  it  would  significantly 
improve  our  ability  to  determine 
payments  for  facilities,  and  justify  the 
resources  required  to  collect  the  data,  as 
well  as  the  increased  burden  on. 
providers.  We  also  want  to  point  out 
that  the  development  of  the  hospital 
wage  data  can  also  be  scrutinized  and 
evaluated  by  the  SNF  industry  when 
commenting  on  the  hospital  proposed 
rule  that  is  published  each  spring. 
Therefore,  because  of  the  problems 
associated  with  the  current  SNF-specific 
data,  and  our  inability  to  demonstrate 
that  an  SNF-specific  wage  index  would 
be  more  reflective  of  the  wages  and 
salaries  paid  in  a  specific  area,  we 
continue  to  believe  that  hospital  wage 
data  are  the  most  appropriate  data  for 
adjusting  payments  made  to  SNFs. 

Comment:  A  small  number  of 
commenters  suggested  that  if  SNFs  are 
going  to  use  the  hospital  wage  index, 
several  componei^s  of  the  hospital  PPS 
should  be  immediately  applied  to  SNFs. 
For  example,  one  commenter  suggested 
that  we  ensure  that  no  MSA  wage  index 
value  is  lower  than  the  State-wide  rural 
wage  index.  Other  commenters 
recommended  an  immediate  change  in 
SNF  PPS  methodology  to  allow  provider 
reclassification. 

Response:  As  discussed  above,  the 
calculation  of  the  wage  indices  must  be 
made  in  a  budget  neutral  maimer.  If  we 
adopted  this  hospital  PPS  provision  and 
established  a  wage  index  floor,  there 
would  be  no  change  in  the  aggregate 
reimbursement  for  SNFs.  While  we  are 
not  convinced  a  state-wide  floor  would 
provide  a  more  accurate  wage  index,  we 
encourage  input  from  the  industry  on 
why  this  could  provide  a  more  accurate 
wage  index,  noting  that  the 
redistribution  of  funds  would  reduce 
payments  to  some  providers  while  it 
increased  payments  to  others. 

Under  section  315  of  the  BIPA.  the 
Congress  authorized  the  use  of  a 
reclassification  methodology  in  the  SNF 
PPS  that  would  allow  providers  to  seek 
geographic  reclassification.  However, 
the  statute  specifically  noted  that  such 
reclassification  could  not  be 
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implemented  until  we  have  collected 
the  data  necessary  to  establish  an  SNF- 
specific  wage  index.  Accordingly,  under 
the  current  legislative  authority,  we  are 
prohibited  from  implementing  an  SNF 
reclassification  system  until  reliable 
data  in  this  area  become  available. 

We  would  also  like  to  point  out  on 
June  6,  2003,  the  Office  of  Management 
and  Budget  (OMB)  issued  OMB  Bulletin 
No.  03-04,  announcing  revised 
definitions  of  Metropolitan  Statistical 
Areas,  and  new  definitions  of 
Micropolitan  Statistical  Areas  and 
Combined- Statistical  Areas.  A  copy  of 
the  bulletin  may  be  attained  at  the 
following  Internet  address:  http:// 
www.whitehouse.gov/omb/bulletins/ 
b03-04.html. 

These  new  definitions  will  not  be 
applied  to  the  FY  2004  wage  index. 
However,  we  will  be  studying  the  new 
definitions  and  their  impact  and,  if 
warranted,  may  adopt  them  in  the 
future,  using  appropriate  administrative 
processes.  To  the  extent  these 
definitions  are  used,  the  concerns 
expressed  by  many  for  the  use  of  a 
geographical  reclassification  system 
may  be  mitigated. 

2.  Determining  the  Labor-Related 
Portion  of  the  SNF  PPS  Rate 

The  wage  index  adjustment  is  applied 
to  the  labor-related  portion  of  the 
Federal  rate,  which  in  FY  2004  is  76.372 
percent  of  the  total  rate.  This  percentage 
reflects  the  labor-related  relative 
importance  for  FY  2004.  The  labor- 
related  relative  importance  is  calculated 
fi'om  the  SNF  market  basket,  and 


approximates  the  labor-related  portion 
of  the  total  costs  after  taking  into 
account  historical  and  projected  price 
changes  between  the  base  year  and  FY 
2004.  The  price  proxies  that  move  the 
different  cost  categories  in  the  market 
basket  do  not  necessarily  change  at  the 
same  rate,  and  the  relative  importance 
captures  these  changes.  Accordingly, 
the  relative  importance  figure  more 
closely  reflects  the  cost  share  weights 
for  FY  2004  than  the  base  year  weights 
from  the  SNF  market  basket. 

We  calculate  the  labor-related  relative 
importance  for  FY  2004  in  four  steps. 
First,  we  compute  the  FY  2004  price 
index  level  for  the  total  market  basket 
and  each  cost  category  of  the  market 
basket.  Second,  we  calculate  a  ratio  for 
each  cost  category  by  dividing  the  FY 
2004  price  index  level  for  that  cost 
category  by  the  total  market  basket  price 
index  level.  Third,  we  determine  the  FY 
2004  relative  importance  for  each  cost 
category  by  multiplying  this  ratio  by  the 
base  year  (FY  1997)  weight.  Finally,  we 
sum  the  FY  2004  relative  importance  for 
each  of  the  labor-related  cost  categories 
(wages  and  salaries,  employee  benefits, 
nonmedical  professional  fees,  labor- 
intensive  services,  and  capital-related 
expenses)  to  produce  the  FY  2004  labor- 
related  relative  importance.  Tables  5 
and  6  show  the  Federal  rates  by  labor- 
related  and  non-labor-related 
components. 

3.  Calculating  the  Budget  Neutrality 
Factor 

Section  1888(e)(4)(G)(ii)  of  the  Act 
also  requires  that  we  apply  this  wage 


index  in  a  manner  that  does  not  result 
in  aggregate  payments  that  are  greater  or 
lesser  than  would  otherwise  be  made  in 
the  absence  of  the  wage  adjustment.  In 
this  sixth  PPS  year  (Federal  rates 
effective  October  1,  2003),  we  are 
applying  the  wage  index  applicable  to 
SNF  payments  using  the  most  recent 
hospital  wage  data  applicable  to  FY 
2004  payments  (as  discussed  in  the 
following  comments),  and  applying  an 
adjustment  to  fulfill  the  budget 
neutrality  requirement.  This 
requirement  is  met  by  multiplying  each 
of  the  components  of  the  unadjusted 
Federal  rates  by  a  factor  equal  to  the 
ratio  of  the  volume  weighted  mean  wage 
adjustment  factor  (using  the  wage  index 
from  the  previous  year)  to  the  volume 
weighted  mean  wage  adjustment  factor, 
using  the  wage  index  for  the  fiscal  year 
begiiming  October  1,  2003.  The  same 
volume  weights  are  used  in  both  the 
numerator  and  denominator  and  will  be 
derived  "from  1997  Medicare  Provider 
Analysis  and  Review  File  (MEDPAR) 
data.  The  wage  adjustment  factor  used 
in  this  calculation  is  defined  as  the 
labor  share  of.the  rate  component 
multiplied  by  the  wage  index  plus  the 
non-labor  share.  The  budget  neutrality 
factor  for  this  year  is  1.005.  In  order  to 
give  the  public  a  sense  of  the  magnitude 
of  this  adjustment,  last  year's  factor  was 
0.9997. 
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Tables 

Case-Mix  Adjusted  Federal  Rates  for  Urban  SNFs 

By  Labor  and  Non-Labor  Component 

t                 * 

RUG  III 
Category 

Total 
Rate 

Labor 
Portion 

Non-Labor 
Portion 

V 

f 

RUC 

455.52 

347.89 

107.63 

RUB 

410.03 

313.15 

96.88 

ptUA 

387.94 

296.28 

91.66 

RVC 

351.19 

268.21 

82.98 

RVB 

339.50 

259.28 

80.22 

RVA 

309.61 

236.46 

73.15 

RHC 

322.09 

245.99 

76.10 

RHB 

296.10 

226.14 

69.96 

RHA 

271.41 

207.28 

64.13 

RMC 

317.15 

242.21 

74.94 

RMB 

283.36 

216.41 

66.95 

RMA 

266.46 

203.50 

62.96 

RLB 

252.67 

192.97 

59.70 

RLA 

212.38 

162.20 

50.18 

♦ 

SE3 

300.14 

229.22 

70.92 

SE2 

259.85 

198.45 

61.40 

SE1 

231.26 

176.62 

54.64 

SSC 

226.06 

172.65 

53.41 

• 

^B 

215.67 

164.71 

50.96 

6SA 

210.47 

160.74 

49.73 

pC2 

224.77 

171.66 

53.11 

■■ 

CC1 

207.87 

158.75 

49.12 

- 

CB2 

197.47 

150.81 

46.66 

CB1 

188.38 

143.87 

44.51 

CA2 

187.08 

142.88 

44.20 

CA1 

176.68 

134.93 

41.75 

^ 

iB2 

168.88 

128.98 

39.90 

IB1 

166.28 

126.99 

39.29 

• 

IA2 

153.29 

117.07 

36.22 

lAI 

148.09 

113.10 

34.99 

BB2 

167.58 

127.98 

39.60 

BB1 

163.68 

125.01 

38.67 

• 

BA2 

151.99 

116.08 

35.91 

BA1 

141.59 

108.14 

33.45 

PE2 

181.88 

138.91 

42.97 

PE1 

179.28 

136.92 

42.36 

i 

PD2 

172.78 

131.96 

40.82 

- 

PD1 

170.18 

129.97 

40.21 

PC2 

163.68 

125.01 

38.67 

PCI 

162.38 

124.01 

38.37 

PB2 

145.49 

111..11 

34.38 

PB1 

144.19 

110.12 

34.07 

' 

PA2 

142.89 

109.13 

33.76 

PA1 

138.99 

106.15 

32.84 

■ 

.0 
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Tables 

Case-Mix  Adjusted  Federal  Rates  for  Rural  SNFs 

by  Labor  and  Non-Labor  Component 


RUG  III 
Category 

Total 
Rate 

Labor 
Portion 

Non-Labor 
Portion 

RUC 

482.96  368.85 

114.11 

RUB 

439.50  335.65 

103.85 

RUA 

418.39  319.53 

98.86 

RVC 

367.02  280.30 

86.72 

RVB 

355.85 

271.77 

84.08 

RVA 

327.29  249.96 

77.33 

RHC 

330.11 

252.11 

78.00 

RHB 

305.28 

233.15 

72.13 

RHA 

281.69  215.13 

66.56 

RMC 

322.10 

245.99 

76.11 

RMB 

289.81 

221.33 

68.48 

RMA 

273.67 

209.01 

64.66 

RLB 

253.91 

193.92 

59.99 

RLA 

215.42 

164.52 

50.90 

SE3 

292.39 

223.30 

69.09 

SE2 

253.90 

193.91 

59.99 

SE1 

226.59 

173.05 

53.54 

SSC 

221.62 

169.26 

52.36 

SSB 

211.69 

161.67 

50.02 

SSA 

206.72 

157.88 

48.84 

CC2 

220.38 

168.31 

52.07 

CC1 

204.24 

155.98 

48.26 

CB2 

194.31 

148.40 

45.91 

CB1 

185.61 

141.75 

43.86 

CA2 

184.37 

140.81 

43.56 

CA1 

174.44 

133.22 

41.22 

IB2 

166.99 

127.53 

39.46 

IB1 

164.51 

125.64 

38.87 

IA2 

152.09 

116.15 

35.94 

IA1 

147.12 

112.36 

34.76 

BB2 

165.75 

126.59 

39.16 

BB1 

162.02 

123.74 

38.28 

BA2 

150.85 

115.21 

35.64 

BA1 

140.92 

107.62 

33.30 

PE2 

179.41 

137.02 

42.39 

PE1 

176.92 

135.12 

41.80 

PD2 

170.72 

130.38 

40.34 

PD1 

168.23 

128.48 

39.75 

PC2 

162.02 

123.74 

38.28 

PCI 

160.78 

122.79 

37.99 

PB2 

144.64 

110.46 

34.18 

PB1 

143.40 

109.52 

33.88 

PA2 

142.16 

108.57 

33.59 

PA1 

138.43 

105.72 

32.71 

BILUNG  CODE  4120-01-C 
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Table  7.— V^age  Index  for  Urban 
Areas 


(constituedl 
county 


iJrt)«n  area 

counties  or 
Equivalents) 


rx 


PR 


OH 


(iA 


Gih 


NY 


NY 


Albuquerque,  NM 


1,  LA 


Allentowr  -Bethlehem-Eas- 


PA 
>A 

TX 


0040    Abilene, 

Taylor,  TX 
0060    Aguadilla . 

Aguada,  PR 

Aguadilla,  PR 

Moca.  PR 
0080    Akron, 

Portage,  OH 

Summit,  OH 
0120    Albany. 

Dougherty. 

Lee.  GA 
0160    Albany-S^henectady-Troy, 

NY  

Albany,  NY 

Montgomery. 

Rensselaer, 

Saratoga,  NY 

Schenectady, 

Schoharie,  N> 
0200 

Bemalillo,  NM 

Sandoval,  NM 

Valencia,  NM 
0220    Alexandr^, 

RapkJes,  LA 
0240 

ton,  PA  

CartXDn.  PA 

Lehigh.  PA 

Northampton, 
0280    Altoona. 

Blair,  PA 
0320    Amarillo, 

Potter.  TX 

Randall,  TX 
0380    Anchoracje, 

Anchorage, 
0440    Ann  Attxit. 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw, 
0450    Anniston, 

Calhoun,  AL 
0460 

Wl 

Calumet,  Wl 

Outagamie,  W I 

Winnebago, 
0470    Arecibo, 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 
0480    Asheville, 

Buncombe.  N^ 

Madison.  NC 
0500    Athens.  (JA 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
0520    Atlanta.  ()A 

Barrow.  GA 

Barlow.  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

De  Kalb,  GA 


,  AK 
,  Ml  .. 


AL 


Appleton  Oshkosh-Neenah, 


V\l 


'R 


NC 


Wage 
index 


0.7596 
0.4289 

0.9208 
1.0819 

0.8455 


0.9263 

0.7987 
0.9682 

0.8771 
0.8950 

1.2167 
1.1029 

0.8058 
0.8999 

0.4138 

0.9680 
0.9778 

1.0089 


TABLE  7.— Wage  Index  for  Urban 
Areas — Continued 


Urt>an  area 
(constituent  counties  or 

Wage 
index 

county  equivalents) 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA                      ,, 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

0560    Atlantic  City-Cape  May,  NJ 

1.0751 

Atlantic  City,  NJ 

Cape  May,  NJ 

0580    Aubum-Opelika,  AL 

0.8460 

Lee,  AL 

0600    Augusta-Aiken,  GA-SC  

0.9587 

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 

0640    Austin-San  Marcos,  TX 

0.9570 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 

0680    Bakersfield,  CA  

0.9770 

Kern,  CA 

0720    Baltimore,  MD  

0.9879 

Anne  Aaindel,  MD 

Baltimore,  MD 

Baltimore  City.  MD 

Can-oil,  MD                            ( 
Harford,  MD                           * 

Howard,  MD 

Queen  Annes,  MD 

0733    Bangor,  ME  

0.9864 

Penobscot.  ME 

0743    Bamstable-Yamnouth.  MA  ... 

1.2904 

Barnstable,  MA 

0760    Baton  Rouge,  LA  

0.8372 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 

0840    Beaumont-Port  Arthur,  TX  .. 

08390 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

0860    Bellingham,  WA  

1.1710 

Whatcom,  WA 

0870    Benton  Harbor,  Ml  

0.8835 

Berrien,  Ml 

0875    Bergen-Passaic,  NJ  „ 

1.1644 

Bergen,  NJ 

Passaic,  NJ 

0880    Billings,  MT  

0.8925 

Yellowstone,  MT 

0920    Biloxi-Gulfport-Pascagoula, 

MS  

0.8993 

Hancock,  MS 

Hamson,  MS 

Jackson,  MS 

0960    Binghamton,  NY 

0.8394 

Broome,  NY 

Tioga,  NY 

Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urt>an  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

1000    Birmingham,  AL  

0.9175 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 

1010    Bismarck,  ND  

0.7933 

Burleigh,  ND 

Morton,  ND 

1020    Bloomington,  IN  

0.8627 

Monroe,  IN 

1040    Bloomington-Normal,  IL  

0.8796 

McLean,  IL 

1080    Boise  City,  ID  

0.9172 

Ada.  ID 

Canyon,  ID 

1123   Boston- Worcester-Lawrence- 

Lowell-Brockton,  MA-NH 

1.1188 

Bristol,  MA 

Essex,  MA 

Middlesex.  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough.  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 

1125    Boulder-Longmont,  CO  

1.0008 

Boulder,  CO 

1 145    Brazoria,  TX 

0.8105 

Brazoria,  TX 

1150    Bremerton,  WA  

1.0537 

Kitsap,  WA 

1240    Brownsvitle-Harlingen-San 

Benito,  TX  

t,0261 

Cameron,  TX 

1260    Bryan-College  Station,  TX  .. 

0.8983 

Brazos,  TX 

1280    Buffalo-Niagara  Falls,  NY  ... 

0.9565 

Erie,  NY 

Niagara,  NY 

1303    Buriington,  VT  

0.9665 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310    Caguas,  PR 

0.4141 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

1320    Canton-Massillon,  OH 

0.9034 

Carroll,  OH 

Stark,  OH 

1350    Casper,  WY 

0.9058 

Natrona,  WY 

1360    Cedar  Rapids,  IA  

0.8838 

Linn,  IA 

1400    Champaign-Urbana,  IL 

0.9867 

Champaign,  IL 

1440    Charieston-North      Charies- 

ton,  SC  

0.9294 

Berkeley,  SC 

Charieston,  SC 

Dorchester,  SC 

1480    Charieston,  WV 

0.8845 
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TABLE  7.— Wage  Index  for  Urban 
Areas — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 
(constituent  counties  or 

Wage 
index 

Urban  area 
(constituent  counties  or 

Wage 
index 

county  equivalents) 

county  equivalents) 

Kanawha,  WV 

Russell,  AL 

Putnam,  WV 

Chattanoochee,  GA 

1520    Chartotte-Gastonia-Rock 

Harris,  GA 

Hill,  NC-SC 

0  9721 

Muscogee,  GA 
1840    Columbus,  OH  

Cabarrus.  NC 

0.9609 

Gaston,  NC 

Delaware.  OH 

Lincoln,  NC 

Fairfield,  OH 

Mecklenburg,  NC 

Franklin,  OH 

Rowan,  NC 

Licking,  OH 

Stanly,  NC 

Madison,  OH 

Union,  NC 

Pickaway,  OH 

York,  SC 

1880    Corpus  jChristi,  TX  

0.8486 

1540    Chariottesville,  VA 

0.9985 

Nueces,  TX 

Albemarle,  VA 

San  Patricio,  TX 

Chariottesville  City,  VA 

1890    Corvallis,  OR 

1.1470 

Fluvanna,  VA 

Benton,  OR 

Greene,  VA 

0  9049 

1900    Cumberiand,  MD-WV 

0.8166 

1560    Chattanooga,  TN-GA  

Allegany,  MD 
Mineral,  WV 

Catoosa,  GA 

Dade,  GA 

1920    Dallas,  TX  

0.9934 

Walker,  GA 

Collin,  TX 

Hamilton,  TN 

Dallas,  TX 

Marion,  TN 

Denton,  TX 

1580    Cheyenne,  WY 

0.8760 

Elhs,  TX 

Laramie,  WY 

Henderson,  TX 

1600    Chicago,  IL 

1.0848 

Hunt,  TX 

Cook,  IL 

Kaufman,  TX 

De  Kalb,  IL 

Rockwall,  TX 

Du  Page,  IL 

1950    Danville,  VA  

0.8998 

Grundy,  IL 

Danville  City,  VA 

Kane,  IL 

Pittsylvania,  VA 

Kendall.  IL 

1960    Davenport-Moline-Rock    Is- 

Lake,IL 

land,  lA-IL 

0  8949 

McHenry,  IL 

Scott,  IA 

Will,  IL 

Henry,  IL 

1620    Chico-Paradise.  CA  

1.0152 

Rock  Island,  IL 

Butte,  CA 

2000    Dayton-Springfield,  OH  

0.9479 

1640    Cincinnati,  OH-KY-IN  

0.9375 

Clari<,  OH 
Greene,  OH 

Dearbom,  IN 

Ohio,  IN 

Miami.  OH 

Boone,  KY 

Montgomery,  OH 

Campbell,  KY 

2020    Daytona  Beach,  FL  

0.9042 

Gallatin,  KY 

Flagler,  f  L 

Grant,  KY 

Volusia,  FL 

Kenton,  KY 

2030    Decatur,  AL 

0.8793 

Pendleton,  KY 

Lawrence,  AL 

Brown,  OH 

Morgan,  AL 

Clermont,  OH 

2040    Decatur,  IL  

0.8128 

Hamilton,  OH 

Macon,  IL 

Warren,  OH 

2080    Denver,  CO  

1 .0793 

1660    Clari<sville-Hopkinsville,  TN- 

Adams,  CO 

KY  

0.8211 

Arapahoe,  CO 

Christian,  KY 

Denver,  CO 

Montgomery,  TN 

Douglas,  CO 

1680    Cleveiand-Lorain-Elyria,  OH 

0.9632 

Jefferson,  CO 

Ashtabula,  OH 

2120    Des  Moines,  IA  

0.9069 

Geauga,  OH 

Dallas,  IA 

Cuyahoga,  OH 

Polk,  IA 

Lake,  OH 

Warren,  IA 

Lorain,  OH 

2160    Detroit,  Ml  

1.0060 

Medina,  OH 

Lapeer,  Ml 

1720    Colorado  Springs,  CO 

0.9793 

Macomb,  Ml 

El  Paso,  CO 

Monroe,  Ml 

1740    Columbia,  MO  

0.8660 

Oakland,  Ml 

Boone,  MO 

St.  Clair,  Ml 

1760    Columbia,  SC  

0.8866 

Wayne,  Ml 

Lexington,  SC 

2180    Dothan,  AL 

0.7710 

Richland,  SC 

Dale,  AL 

1800    Columbus,  GA-AL  

0.8659 

Houston.  AL 

Urban  area 

(constituent  counties  or 

county  equivalents) 

2190    Dover,  DE  

Kent.  DE 

2200    Dubuque,  IA  

Dubuque.  IA 

2240    Duluth-Superior.  MN-WI 

St.  Louis,  MN 
Douglas.  Wl 

2281  Dutchess  County,  NY 

Dutchess,  NY 
2290    Eau  Claire,  Wl '.. 

Chippewa,  Wl 

Eau  Claire,  Wl 
2320-    El  Paso,  TX  

El  Paso,  TX 
2330    Elkhart-Goshen,  IN  

Elkhart,  IN 
2335    Elmira,  NY 

Chemung,  NY 
2340    Enid,  OK 

Garfield,  OK 
2360    Erie,  PA  

Erie,  PA 
2400    Eugene-Springfield,  OR  

Lane,  OR 
2440    Evansville-Henderson,      IN- 
KY   

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
2520    Fargo-Moortiead.  ND-MN  ... 

Clay.  MN 

Cass,  ND 
2560    Fayetteville,  NC 

Cumtjeriand.  NC 
2580    Fayetteville-Springdale-Rog- 

ers,  AR  

Benton,  AR 

Washington,  AR 
2620    Flagstaff,  AZ-UT 

Coconino,  AZ 

Kane,  UT 
2640     Flint.  Ml  

Genesee,  Ml 
2650    Florence,  AL 

Colbert,  AL 

Lauderdale.  AL 
2655    Florence,  SC  

Florence,  SC 
2670    Fort  Collins-Loveland,  CO  .. 

Larimer,  CO 
2680    Ft.  Lauderdale,  FL  

Broward,  FL 
2700    Fort  Myers-Cape  Coral,  FL 

Lee,  FL 
2710    Fort  Pierce-Port  St.   Lucie, 

FL  

Martin,  FL 

St.  Lucie,  FL 
2720    Fort  Smith,  AR-OK 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 
2750    Fort  Walton  Beach,  FL 

Okaloosa,  FL 
2760    Fort  Wayne,  IN 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 


Wage 
index 


0.9765 
0.8850 

1.01 36 

1.0890 
0.9027 

0.9159 
0.9744 
0.8343 
0.8524 
0.8566 
1.1410 

0.8395 

0.9758 

0.8950 

0.8362 

1.1287 

1.0814 
0.7716 

0.8673 
1.0067 
1.0122 
0.9776 

0.9968 

0.8390 

0.8930 
0.9546 
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Table  7.— V 
Are 


/AGE  Index  for  Urban 
vs — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


UrO^n  area 

(constitueiit  counties  or 

county  equivalents) 


Fa  Is,  NY 


h\ 


Forks 


HD 


Huntington,  IK 

Wells.  IN 

Whrtley,  IN 
2800     Fort 

Hood,  TX 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 
2840    Fresno, 

Fresno,  CA 

Madera.  CA 
2880    Gadsden 

Etowah,  AL 
2900    Gainesvil 

Alachua,  FL 
2920    Ga^estol  i 

Galveston,  TX 
2960    Gary.  IN 

Lake,  IN 

Porter,  IN 
2975    Glens 

Warren,  NY 

Washington, 
2980    Goldsbori>, 

Wayne,  NC 
2985    Grand 

Polk,  MN 

Grand  Forks 
2995    Grand 

Mesa,  CO 
3000    Grand 

Holland.  Ml 

Allegan,  Ml 

Kent,  Ml 

Muskegon.  Ml 

Ottawa.  Ml 
3040    Great 

Cascade,  MT 
3060    Greeley, 

Weld.  CO 
3080    Green 

Brown.  Wl 
3120 

High  Point,  NC 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 
3150    Greenvill( 

Pitt,  NC 
3160    GreenvilU 

derson,  SC  ... 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg 
3180    Hagersto^n 

Washington. 
3200 

Butler,  OH 
3240    Hamsbur^ 

lisle,  PA 

Cumberland,  ff  A 

Dauphin,  PA 


Won  h-Artington,  TX 


(A 


Junction,  CO 

Rapids-Muskegon- 


Fals 


Ba/ 


AL 

s.  FL  

-Texas  City.  TX 


NC  

ND-MN 


.  MT 

CO  

.  Wl  . 


Greensbc  ro-Winston-Salem- 


NC 

Spartanburg-An- 


ilC 


^D 


MD  

Hamilton-Middletown,  OH 
Lebanon-Car- 


Wage 
index 


0.9321 

1.0053 

0.8173 
0.9653 
0.9242 
0.9372 

0.8441 

0.8587 
0.8601 

0.9594 

0.9430 

0.8773 
0.9334 
0.9422 

0.9129 


0.9061 
0.9297 


0r.9135 
0.9176 

0.9127 


Urt>an  area 
(constituent  counties  or 

Wage 
index 

county  equivalents) 

Lebanon,  PA 

Perry,  PA 

3283    Hartford,  CT  

1.1508 

Hartford.  CT 

Litchfiekl,  CT 

Middlesex,  CT 

Tolland,  CT 

3285    Hattiesburg,  MS  

0.7278 

Forrest,  MS 

Lamar,  MS 

3290    Hk*ory-Morgan1on-Lenoir, 

NC  

0.9205 

Alexander.  NC 

Burke,  NC 

Caldwell.  NC 

Catawba,  NC 

3320    Honolulu,  HI  

1.1053 

Honolulu,  HI 

3350    Houma,  LA  

0.7717 

Lafourche,  LA 

Terrebonne,  LA 

3360    Houston,  TX  

0.9794 

Chambers,  TX 

Fori  Bend,  TX 

Harris,  TX 

Liberty.  TX 

Montgomery,  TX 

Waller,  TX 

3400    Huntington-Ashland.       WV- 

KY-OH 

0.9556 

Boyd,  KY 

Caner,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 

3440    Huntsville,  AL  

0.9208 

Limestone,  AL 

Madison,  AL 

3480    Indianapolis,  IN  

0.9875 

Boone.  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 

3500    Iowa  City,  lA 

0.9510 

Johnson,  lA 

3520    Jackson,  Ml  :... 

0.8950 

Jackson,  Ml 

3560    Jackson,  MS  

0.^324 

Hinds,  MS 

Madison.  MS 

Rankin,  MS 

3580    Jackson.  IN  

0.8948 

Chester,  TN 

Madison.  TN 

3600    Jacksonville,  FL  

0.9490 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 

3605    Jacksonville,  NC  

0.8510 

Onslow,  NC 

3610    Jamestown,  NY  

0.7730 

Chautaqua,  NY 

Urban  area 
(constituent  counties  or 

Wage 
index 

county  equivalents) 

3620    Janesville-Beloit,  Wl 

0.9244 

Rock,  Wl 

3640    Jersey  City.  NJ 

1.1070 

Hudson.  NJ 

3660    Johnson        City-Kingsport- 

Bristol,  TN-VA  

0.8220 

Carter,  TN 

Hawkins,  TN 

Sullivan.  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

f 

Scott.  VA 

Washington,  VA 

3680    Johnstown,  PA  

0.8125 

Cambria,  PA 

Somerset,  PA 

3700    Jonesboro,  AR  

0.7762 

Craighead,  AR 

3710    Joplin,  MO 

0.8646 

Jasper,  MO 

Newton,  MO 

3720    Kalamazoo-Battle  Creek,  Ml 

1.0458 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 

3740    Kankakee,  IL  

1.0377 

Kankakee,  IL 

3760    Kansas  City,  KS-MO 

0.9675 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton.  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 

3800    Kenosha,  Wl  

0.9721 

Kenosha,  Wl 

3810    Killeen-Temple,  TX  

0.9122 

Coryell,  TX 

3840     Knoxville.  TN 

0.8784 

Anderson,  TN 

Blount.  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 

3850    Kokomo,  IN  

0.9008 

Howard,  IN 

Tipton,  IN 

3870    La  Crosse,  WI-MN  

0  9210 

Houston,  MN 

La  Crosse,  Wl 

3880    Lafayette,  LA 

0.8156 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St  Martin.  LA 

3920    Lafayette,  IN 

0.8549 

Clinton,  IN 

Tippecanoe,  IN 

3960    Lake  Charles,  LA  

0.7809 

Calcasieu,  LA 

3980    Lakeland-Winter  Haven.  FL 

0.8775 

Polk,  FL 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 
(constituent  counties  or 

Wage 
index 

county  equivalents) 

4000    Lancaster,  PA  

0.9244 

Lancaster.  PA 

4040    Lansing-East  Lansing.  Ml  ... 

0.9675 

Clinton.  Ml 

Eaton,  Ml 

Ingham,  Ml 

4080    Laredo,  TX  

0.8059 

Webb.  TX 

4100    Us  Cruces,  NM  

0.8653 

Dona  Ana,  NM 

4120    Las  Vegas,  NV-AZ  

1.1481 

Mohave,  AZ 

Claris,  NV 

Nye,  NV 

4150    Lawrence.  KS 

0.8642 

Douglas,  KS 

4200    Lawton,  OK  

0.8234 

Comanche,  OK 

4243  Lewiston-Aubum,  ME  

0.9345 

Androscoggin,  ME 

4280    Lexington,  KY 

0.8650 

BourtKDn,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 

4320    Lima,  OH  

0.9483 

Allen.  OH 

Auglaize,  OH 

4360    Lincoln,  NE 

0.9992 

Lancaster,  NE 

4400    Little       Rock-North       Little 

Rock,  AR 

0.8887 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 

4420    Longview-Marshall,  TX  

0.9076 

Gregg,  TX 

Hanison.  TX 

Upshur,  TX 

4480    Los    Angeles-Long    Beach, 

CA 

1.1748 

Los  Angeles,  CA 

4520    Louisville.  KY-IN 

0.9205 

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 

4600    Lubbock,  TX 

0.8238 

Lubbock,  TX 

4640    Lynchburg,  VA 

0.9097 

Amherst,  VA 

Bedford  City,  VA 

Bedford,  VA 

Campbell,  VA 

Lynchburg  City,  VA 

4680    Macon,  GA  

0.8916 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 

4720    Madison,  Wl 

1.0222 

Urban  area 

(constituent  counties  or 

county  equivalents) 

Dane,  Wl 
4800    Mansfield,  OH  

Crawford,  OH 

Richland,  OH 
4840    Mayaguez,  PR  

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 
4880    McAllen-Edinburg-Mission, 

TX 

Hidalgo.  TX 
4890    Medford-Ashland,  OR  

Jackson,  OR 
4900    Melboume-Titusville-Palm 

Bay,  FL 

Brevard,  Fl 
4920    Memphis,  TN-AR-MS 

Crittenden,  AR 

De  Soto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 
4940    Merced,  CA  

Merced,  CA 
5000    Miami,  FL  

Dade,  FL 
50 1 5    Middlesex-Somerset- 
Hunterdon,  NJ  

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 
5080    Milwaukee-Waukesha,  Wl  .. 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 
5120    Minneapolis-St  Paul.  MN-WI 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherbume,  MN 

Washington,  MN 

Wright,  MN 

Pierce.  Wl 

St.  Croix,  Wl 
5140    Missoula,  MT 

Missoula,  MT 
5160    Mobile,  AL  .....'. 

Baldwin,  AL 

Mobile,  AL 
5170    Modesto,  CA  

Stanislaus,  CA 
5190    Monmouth-Ocean,  NJ 

Monmouth.  NJ 

Ocean,  NJ 
5200    Monroe,  LA  

Ouachita,  LA 
5240    Montgomery,  AL 

Autauga,  AL 

Elmore.  AL 

Montgomery,  AL 


Wage 
index 


0.8210 


0.4776 


0.8347 
1.0729 

0.9736 
0.8973 


0.9651 
0.9854 

1.1320 
0.9947 

1.0957 


0.8683 
0.7962 

1.1230 
1.0912 

0.7890 
(^^875 


Urban  area 

Wage 
index 

(constituent  counties  or 

county  equivalents) 

5280    Muncie,  IN  

0.8739 

Delaware,  IN 

5330    Myrtle  Beach,  SC  

0.9075 

Horry,  SC 

5345  Naples.  FL  

0.9750 

Collier,  FL 

5360    Nashville,  TN 

0.9815 

Cheatham,  TN 

Davidson,  TN 

Drckson,  TN 

Robertson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 

5380    Nassau-Suffolk.  NY 

1.2933 

Nassau,  NY 

Suffolk,  NY 

5483    New          Haven-Bridgeporl- 

Stamford-Waterbury-Danbury, 

CT  

1.2335 

Fairfield,  CT 

New  Haven,  CT 

5523    New  London-Nonwich,  CT  ... 

1.1584 

New  London,  CT 

5560    New  Orteans,  LA 

0.9137 

Jefferson,  LA 

Orteans,  LA 

Plaquemines,  LA 

St  Bernard,  LA 

St.  Charies,  LA 

St.  James.  LA 

St.  John  The  Baptist.  LA 

St.  Tammany,  LA 

5600    New  Yorit,  NY  

1.3913 

Bronx,  NY 

Kings,  NY 

New  Yort<,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 

5640    Newartc,  NJ  

1.1471 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Wan-en,  NJ 

5660    Newburgh,  NY-PA 

1.1462 

Orange,  NY 

Pike,  PA 

5720    Norfolk-Virginia  Beach-New- 

port News,  VA-NC  

0.8584 

Currituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City.  VA 

Isle  of  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City,  VA 

Williamsburg  City,  VA 

York,  VA 
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Table  7.— Wage  Index  for  Urban 
Af  eas — Continued 


UrI  )an  area 

(constitu  snt  counties  or 

county  equivalents) 


ME 
County,  CA 

FL  


5775    Oakland,  CA 

Alameda,  C/ . 

Contra  Cost; ,  CA 
5790    Ocala,  f  L 

Manon,  FL 
5800    OdessafMidiand,  TX 

Ector.  TX 

Midland,  TX 
5880    Oklahoffia  City,  OK 

Canadian,  OK 

Cleveland,  C|K 

Logan,  OK 

McClain,  OK 

Oklahoma,  C  K 

Pottawatomi^,  OK 
5910    Olympic,  WA  .. 

Thurston,  Wn 
5920    Omaha,  NE-IA 

Pottawattami  3,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington, 
5945    Orange 

Orange,  CA 
5960    Orlando 

Lake.  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
5990    Owensbjro,  KY 

Daviess,  KY 
6015    Panama  City,  FL  ..:.... 

Bay,  FL 
6020    Parkers!  lurg-Marietta, 

OH  

Washington,  DH 

Wood,  WV 
6080    Pensaccia,  FL  

Escambia,  Fl 

Santa  Rosa,  -L 
6120    Peoria-F  ekin,  IL  

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 
6160    Philadelphia,  PA-NJ  ... 

Burlington,  N I 

Camden,  NJ 

Gloucester,  ^  J 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  Pf 

Montgomery,  |PA 

Philadelphia,  |f  A 
6200    Phoenix-Mesa,  AZ  

Maricopa,  AZ 

Pinal,  AZ 
6240    Pine  Bluff,  AR  

Jefferson,  AR( 
6280    Pittsburg,  PA 

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA   | 

Washington,  pA 

WestmoretanO,  PA 
6323     Pittsfield,  MA  

Bertehire,  W 


Wage 
index 


1.4860 

0.9689 
0.9290 

0.8948 


1.0919 
0.9705 


WV- 


1.1326 
0.9615 

0.8340 
0.8169 

0.8007 

0.8672 

0.8699 

1.0839 


1.0088 

0.7833 
0.8865 


1.0234 


Table  7.— Wage  Index  for  Urban 
AREAS — Continued 


Urt)an  area 

(constituent  counties  or 

county  equivalents) 

6340    Pocatello,  ID 

Bannock,  ID 
6360    Ponce,  PR  

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 
6403    Portland,  ME  

Cumberland,  ME 

Sagadahoc,  ME 

York,  ME 
6440    Portland-Vancouver,       OR 

WA  

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
6483    Providence-Wan«ick-Paw- 

tucket,  Rl 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 
6520    Provo-Orem,  UT 

Utah,  UT 
6560    Pueblo,  CO  

Pueblo,  CO 
6580    Punta  Gorda,  FL  

Chariotte,  FL 
6600    Racine,  Wl  

Racine,  Wl 
6640    Raleigh-Durham-Chapel 

Hill,  NC 

Chatham,  NC 

Durtiam,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
6660    Rapid  City,  SD  

Pennington,  SD 
6680    Reading,  PA 

Berks,  PA 
6690    Redding,  CA 

Shasta,  CA 
6720    Reno,  NV  

Washoe.  NV 
6740    Richland-Kennewick-Pasco, 

WA  

Benton,  WA 

Franklin,  WA 
6760    Richmond-Petersburg,  VA  .. 

Charles  City  County,  VA 

Chesterfield.  VA 

Colonial  Heights  City,  VA 

Dinwiddle,  VA 

Goochland.  VA 

Hanover,  VA 

Henrico.  VA 

Hopewell  City.  VA 

New  Kent.  VA 

Petersburg  City.  VA 

Powhatan.  VA 

Prince  George.  VA 


Wage 
index 


0.9006 
0.4689 


0.9909 


1.1167 


1.0932 


0.9936 
0.8743 
0.9472 
0.8778 

0.9919 


0.8771 
0.9096 
1.1306 
1.0639 

1.0566 

0.9311 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urt>an  area 

(constituent  counties  or 

county  equivalents) 

Richmond  City.  VA 
6780    Riverside-San     Bernardino 

CA  

Riverside,  CA 

San  Bernardino.  CA 
6800    Roanoke,  VA 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
6820    Rochester,  MN  

Olmsted,  MN 
6840    Rochester,  NY 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orieans,  NY 

Wayne,  NY 
6880    Rockford.  IL  , 

Boone.  IL 

Ogle,  IL 

Winnebago.  IL 
6895    Rocky  MounL  NC 

Edgecombe,  NC 

Nash.  NC 
6920    Sacramento,  CA 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 
A6960    Saginaw-Bay  City-Midland, 

Ml  

Bay,  Ml 

Midland,  Ml 

Saginaw.  Ml 
6980    St  Cloud.  MN  

Benton.  MN 

Steams.  MN     ' 
7000    St.  Joseph,  MO  

Andrews,  MO 

Buchanan,  MO 
7040    St.  Louis,  MO-IL 

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair.  IL 

Franklin.  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charies,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Warren.  MO 

Sullivan  City.  MO 
7080    Salem,  OR  

Marion.  OR 

Polk.  OR 
7120    Salinas.  CA  

Monterey,  CA 
7160    Salt  Lake  City-Ogden,  UT  ... 

Davis.  UT 

Salt  Lake.  UT 

Weber.  UT 
7200    San  Angelo,  TX 

Tom  Green,  TX 
7240    San  Antonio,  TX 

Bexar.  TX 

Comal.  TX 


Wage 
index 


1.1296 
0.8664 

1.1691 
0.9392 


0.9627 

0.9039 
1.1797 

0.9992 

0.9468 
0.9718 
0.8996 


1.0440 

1.4281 
0.9873 

0.8500 
0.8834 
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Table  7.— Wage  Index  for  Urban 

Table  7.— Wage  Index  for  Urban 

Table  7.— Wage  Index  for  Urban 

Areas — Continued 

Areas— Continued 

.; 

Areas — Continued 

Urban  area 
(constituent  counties  or 

Wage 

Urban  area 
(constituent  counties  or 

Wage 
index 

Urt)an  area 
(constituent  counties  or 

Wage 
index 

county  equivalents) 

county  equivalents) 

county  equivalents) 

Guadalupe.  TX 

Island.  WA 

^- 

Fulton,  OH 

Wilson,  TX 

King,  WA 

Lucas,  OH 

7320    San  Diego,  CA 

1.1102 

Snohomish,  WA 

Wood,  OH 

San  Diego,  CA 

7610    Sharon,  PA 

0.7719 

8440    Topeka,  KS  

0.9071 

7360    San  Francisco,  CA 

1.4455 

Mercer,  PA 

Shawnee,  KS 

Marin.  CA 

7620    Sheboygan,  Wl  

0.8589 

8480    Trenton,  f^  

1.0474 

San  Francisco.  CA  . 

Sheboygan,  Wl 

Mercer,  NJ 

San  Mateo,  CA 

7640    Sherman-Denison,  TX  

0.9661 

8520    Tucson,  AZ 

0  8945 

7400    San  Jose.  CA 

1.4567 

Grayson.  TX 

Pima,  AZ 

Santa  Clara.  CA 

7680    Shreveport-Bossier  City.  LA 

0.9047 

8560    Tulsa,  OK  

0  9148 

7440    San  Juan-Bayamon.  PR  

0.4880 

Bossier.  LA 

Creek  OK 

Aguas  Buenas.  PR 

Caddo.  LA 

Osage,  OK 
Rogers,  OK 
Tulsa,  OK 
Wagoner,  OK 
8600    Tuscaloosa  AL  

Barceloneta,  PR 

Webster,  LA 

Bayamon.  PR 

7720    Sioux  City.  lA-NE  

0.8956 

Canovanas,  PR 
Carolina,  PR 

' 

Woodbury,  lA 
Dakota,  NE 

0  8179 

Catano.  PR 

7760    Sk)ux  Falls.  SD  

0.9271 

Tuscaloosa  AL 

Ceiba.  PR 
Comerio.  PR 

Lincoln,  SD 
Minnehaha,  SD 

8640    Tyler,  TX 

Smith,  TX 
8680    Utica-Rome,  NY  

Herkimer,  NY 

Oneida,  NY 
8720    Vallejo-Fairfield-Napa,  CA  .. 

Napa,  CA 

0.9366 

Corozal,  PR 
Dorado,  PR 
Fajardo,  PR 

■ 

7800    South  Bend.  IN  

St.  Joseph,  IN 
7840    Spokane,  WA  

0.9782 
1.0857 

0.8369 

Florida,  PR 
Guaynabo,  PR 

Spokane,  WA 
7880    Springfield,  IL  

0.8908 

1.3323 

Humacao,  PR 

Menard.  IL 

Juncos,  PR 

Sangamon.  IL 

Solano,  CA 

Los  Piedras.  PR 

7920    Springfield,  MO  

0.8423 

8735  Ventura,  CA 

1.1019 

Loiza.  PR 

Christian,  MO 

Ventura,  CA 

Luguillo.  PR 

Greene,  MO 

8750    Vk:toria.  TX  

0.8151 

Manati.  PR 

Webster,  MO 

Victoria,  TX 

Morovis.  PR 

4 

8003    Springfield,  MA 

1.0419 

8760    Vineland-Millville-Bridgeton, 

Naguabo,  PR 

Hampden,  MA 

NJ  , 

1.0363 

Naranjito.  PR 

Hampshire,  MA 

Cumberiand,  NJ 

Rio  Grande,  PR 

8050    State  College.  PA  

0.8705 

8780    Visalia-Tulare-Porten^ille, 

San  Juan,  PR 

Centre,  PA 

CA  

0.9755 

Toa  Alta,  PR 

8080    Steubenville-Weirton,     OH- 

Tulare,  CA 

Toa  Baja,  PR 

WV  

0.8364 

8800    Waco,  TX  

Q.8360 

Trujillo  Alto.  PR 

Jefferson,  OH 

McLennan,  TX 

Vega  Alta,  PR 

Brooke,  WV 

8840    Washington,       DC-MD-VA- 

Vega  Baja,  PR 

Hancock,  WV 

WV  

1.0860 

Yabucoa,  PR 

8120    Stockton-Lodi,  CA 

1.0362 

District  of  Columbia,  DC 

7460    San           Luis           Obispo- 

San  Joaquin,  CA 

Calvert,  MD 

Atascadero-Paso  Robles,  CA 

1.1383 

8140    Sumter,  SC  

0.8210 

Chartes.  MD 

San  Luis  Obispo.  CA 

Sumter.  SC 

Frederick,  MD 

7480    Santa  Bart)ara-Santa  Maria- 

8160    Syracuse,  NY  

0.9374 

Montgomery,  MD 

Lompoc.  CA  :... 

1.0399 

Cayuga,  NY 

Prince  Georges,  MD 

Santa  Barbara,  CA 

Madison,  NY 

Alexandria  City,  VA 

7485    Santa  Cruz-Watsonville,  CA 

1.2890 

Onondaga,  NY 

Ariington.  VA 

Santa  Cruz,  CA 

Oswego,  NY 

Clarke,  VA 

7490    Santa  Fe.  NM 

1.0610 

8200    Tacoma,  WA  

1.1071 

Culpepper,  VA 

Los  Alamos,  NM 

Pierce,  WA 

Fairfax,  VA 

Santa  Fe,  NM 

8240    Tallahassee,  FL  

0.8485 

•    Fairfax  City,  VA 

7500    Santa  Rosa,  CA 

1.2825 

Gadsden.  FL 

Falls  Church  City,  VA 

Sonoma,  CA 

Leon,  FL 

Fauquier,  VA 

7510    Sarasota-Bradenton,  FL 

0.9924 

8280    Tampa-St.          Petersburg- 

Fredericksburg  City,  VA 

Manatee,  FL 

Clearwater,  FL  

0.9066 

King  George,  VA 

Sarasota.  FL 

Hemando.  FL 

Loudoun,  VA 

.- 

7520    Savannah.  GA 

0.9433 

Hillsborough.  FL 

Manassas  City,  VA 

Bryan.  GA 

Pasco.  FL 

Manassas  Park  City,  VA 

- 

Chatham,  GA 

Pinellas,  FL 

Prince  William,  VA 

Effingham,  GA 

8320    Ten-e  Haute.  IN 

0.8292 

Spotsylvania,  VA 

7560    Scranton — Wilkes-Barre — 

Clay.  IN 

Stafford,  VA 

W 

Hazleton,  PA 

0.8378 

Vermillion,  IN 

Warren,  VA 

Columbia,  PA 

Vigo,  IN 

• 

Beri<eley,  WV 

Lackawanna,  PA 

8360    Texaricana,    AR-Texarkana. 

Jefferson,  WV 

Luzeme,  PA 

TX 

0.8117 

8920    Waterioo-Cedar  Falls,  lA  .... 

0.8332 

Wyoming,  PA 

Miller.  AR 

Black  Hawk,  lA 

7600    Seattle-Bellevue-Everett, 

Bowie.  TX 

8940    Wausau,  Wl  

0.9653 

WA 

1.1516 

8400    Toledo,  OH 

0.9343 

Marathon,  Wl 
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Table  7.— Wage  Index  for  Urban 
Ar  eas — Continued 


(constituent 
county 


Urtian  area 

counties  or 
equivalents) 


FL 


KS 


Williamsport,  PA 

n-Newark,  DE-MD 
DE 


NC 


WA 


OH 


Alabama 

Alaska 

Arizona 

Arkansas 

Calilomia 

Colorado  

Connecticut  .... 

Delaware 

Florida 

Georgia  

Guam  

Hawaii  , 

Idaho 

Illinois 

Indiana 

Iowa  , 

Kansas  

Kentucky  

Louisiana  

Maine 

Maryland  

Massachusetts 

Michigan  

Minnesota  


Wage 
index 


8960    West      palm      Beach-Boca 

Raton,  FL  ... 

Palm  Beach, 
9000    Wheelin(|,  OH-WV 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9040    Wichita 

Butler.  KS 

Han/ey,  KS 

Sedgwick,  KS 
9080    Wichita  falls,  TX 

Archer,  TX 

Wichita,  TX 
9140 

Lycoming,  P^ 
9160    WilmingtJ 

New  Castle 

Cecil,  MD 
9200    Wilmingtb 

New  Hanover 

Brunswick, 
9260    Yakima, 

Yakima,  WA 
9270    Yolo,  CA 

Yolo,  CA 
9280    York,  PA 

York,  PA 
9320    Youngst4wn-Warren,  OH 

Columbiana 

Mahoning,  Of 

Trumbull,  OH 
9340    YubaCitf, 

Sutter,  CA 

Yuba,  CA 
9360    Yuma,  Aj 

Yuma,  AZ 


m,  NC 
NC 


CA 


0.97S9 
0.7464 

0.9200 

0.8307 

0.8125 
1.0838 

0.9524 

1.0330 
0.9167 
0.9082 
0.9176 

1.0155 
0.8859 


Table  8.— \^age  Index  for  Rural 
Areas 


Rur  il  area 


Wage 
index 


0.7461 
1.1838 
0.9233 
0.7703 
0.9987 
0.9291 
1.2134 
0.9518 
0.8834 
0.8560 
0.9611 
0.9918 
0.8937 
0.8221 
0.8788 
0.8382 
0.8002 
0.7941 
0.7428 
0.8776 
0.9088 
1.0390 
0.8848 
0.9293 


Table  8.— Wage  Index  for  Rural 
Areas — Continued 


Rural  area 


Mississippi  

Missouri  

Montana 

Nebaska  

Nevada  

New  Hampshire 

New  Jersey'  

New  Mexico  

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rico 

Rhode  Island '  .. 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Virgin  Islands  .... 

Washington  

West  Virginia  ..... 

Wisconsin  

Wyoming 


Wage 
index 


0.7747 
0.7860 
0.8765 
0.8787 
0.9767 
0.9989 

6!8236 
0.8491 
0.8424 
0.7746 
0.8784 
0.7506 
0.9953 
0.8344 
0.4002 

0.8464 
0.8162 
0.7854 
0.7748 
0.8937 
0.9269 
08464 
0.7166 
1  0346 
0.7986 
0.9266 
0.9073 


'  All  counties  within  the  State  are  classified 
u(t>an. 

D.  Publication  of  Updates  to  the  Federal 
Rates 

In  accordance  with  section 
1888(e)(4)(E)  of  the  Act,  the  final 
payment  rates  listed  here  reflect  an 
update  equal  to  the  full  SNF  market 
basket,  which  equals  3.0  percent.  In 
addition,  the  FY  2004  rates  will  be 
adjusted  by  an  additional  3.26  percent 
to  reflect  the  cumulative  forecast  error 
since  the  start  of  the  SNF  PPS  on  July 
1,  1998.  We  will  continue  to  publish  the 
rates,  wage  index,  and  case-mix 
classification  methodology  in  the 
Federal  Register  before  August  1 
preceding  the  start  of  each  succeeding 
fiscal  year.  Along  with  a  number  of 
other  revisions  discussed  elsewhere  in 
this  preamble,  this  final  rule  provides 
the  annual  updates  to  the  Federal  rates 
as  mandated  by  the  Act. 

E.  Relationship  of  RUG-III  Classification 
System  to  Existing  SNF  Level-of-Care 
Criteria 

As  discussed  in  §413.345,  we  include 
in  each  update  of  the  Federal  payment 
rates  in  the  Federal  Register  the 
designation  of  those  specific  RUGs 
under  the  classification  system  that 
represent  the  required  SNF  level  of  care, 
as  provided  in  §409.30.  This 
designation  reflects  an  administrative 
presumption  under  the  current  44-group 


RUG-III  classification  system.  Our 
presumption  is  that  any  beneficiary  who 
is  correctly  assigned  to  one  of  the  upper 
26  RUG-III  groups  in  the  initial  5-day, 
Medicare-required  assessment  is 
automatically  classified  as  meeting  the 
SNF  level  of  care  definition  up  to  the 
assessment  reference  date  (ARD)  for  that 
assessment. 

Any  beneficiary  assigned  to  any  of  the 
lower  18  groups  is  not  automatically 
classified  as  either  meeting  or  not 
meeting  the  definition,  but  instead 
receives  an  individual  level  of  care 
determination  using  the  existing 
administrative  criteria.  This 
presimiption  recognizes  the  strong 
likelihood  that  beneficiaries  assigned  to^ 
one  of  the  upper  26  groups  during  the 
immediate  post-hospital  period  require 
a  covered  level  of  care,  which  would  be 
significantly  less  likely  for  those 
beneficiaries  assigned  to  one  of  the 
lower  18  groups. 

In  this  final  rule,  we  are  continuing 
the  existing  designation  of  the  upper  26 
RUG-III  groups  for  purposes  of  this 
administrative  presumption. 
Accordingly,  we  are  designating  the 
following  RUG-III  classifications: 

•  All  groups  within  the  Ultra  High 
Rehabilitation  category; 

•  All  groups  within  the  Very  High 
Rehabilitation  category; 

•  All  groups  within  the  High 
Rehabilitation  category; 

•  All  groups  within  the  Medium 
Rehabilitation  category; 

•  All  groups  within  the  Low 
Rehabilitation  category; 

•  All  groups  within  the  Extensive 
Services  category; 

•  All  groups  within  the  Special  Care 
category;  and 

•  All  groups  within  the  Clinically 
Complex  category. 

Comment:  One  commenter  supported 
the  continuation  of  our  presumption 
policy  based  on  accurate  classification 
into  one  of  the  upper  26  RUG-III 
groups. 

Response:  We  agree  that  this  policy 
should  be  retained. 

F.  Expiration  of  Initial  Three-Year 
Transition  Period 

As  noted  previously  in  sections  I.A 
and  I.E.2  of  this  final  rule,  the  initial 
three-year  transition  period  from 
facility-specific  to  Federal  rates  under 
the  SNF  PPS  has  expired.  Therefore, 
payment  now  equds  100  percent  of  the 
adjusted  Federal  per  diem  rate. 

G.  Example  of  Computation  of  Adjusted 
PPS  Rates  and  SNF  Payment 

Using  the  XYZ.SNF  described  in 
Table  9,  the  following  shows  the 
adjustments  made  to  the  Federal  per 
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diem  rate  to  compute  the  provider's 
actual  per  diem  PPS  payment.  XYZ's 
12-month  cost  reporting  period  begins 
October  1,  2004.  XYZ's  total  PPS 


payment  would  equal  $20,379.  The 
Labor  and  Non-labor  columns  are 
derived  from  Table  5.  In  addition,  the 
adjustments  for  certain  specified  RUG- 


III  groups  enacted  in  section  101(a)  of 
the  BBRA  (as  amended  by  section  314 
of  the  BIPA)  remain  in  effect,  and  are 
reflected  in  Table  9. 


Table  9.— SNF  XYZ:  Located  in  State  College,  PA 

[Wage  Index:  0.8705] 


RUG 
group 

Labor 

Wage  index 

Adj.  labor 

Non-labor 

Adj.  rate 

Percent 
adjustment 

Medicare 
days 

Payment 

RVC  

RHA  

SSC  

IA2  

$268.21 
207.28 
172.65 
117.07 

0.8705 
0.8705 
0.8705 
0.8765 

$233.48 
180.44 
150.29 
101.91 

$82.98 
64.13 
53.41 
36.22 

$316.46 
244.57 
203.70 
138.13 

$337.66* 

260.96* 

244.44" 

138.13 

14 
16 
30 
30 

$4,727 
4,175 
7,333 
4,144 

Total 

90 

20  379 

*  Reflects  a  6.7  percent  adjustment  from  section  314  of  the  BIPA. 
**  Reflects  a  20  percent  adjustment  from  section  101(a)  of  the  BBRA. 


H.  SNF  Market  Basket  Index 

1.  Background 

Section  1888(e)(5)(A)  of  the  Act 
requires  us  to  establish  a  SNF  market 
basket  index  (input  price  index)  that 
reflects  changes  over  time  in  the  prices 
of  an  appropriate  mix  of  goods  and 
services  included  in  the  SNF  PPS.  This 
final  rule  incorporates  the  latest 
available  projections  of  the  SNF  market 


basket  index.  Accordingly,  we  have 
developed  a  SNF  market  basket  index 
that  encompasses  the  most  commonly 
used  cost  categories  for  SNF  routine 
services,  ancillary  services,  and  capital- 
related  expenses.  In  the  July  31,  2001 
Federal  Register  (66  FR  39562),  we 
included  a  complete  discussion  on  the 
rebasing  of  the  SNF  market  basket  to  FY 
1997.  There  are  21  separate  cost 
categories  and  respective  price  proxies. 


These  cost  categories  were  illustrated  in 
Table  lO.A,  Table  lO.B,  and  Appendix 
A,  along  with  other  relevant 
information,  in  the  July  31,  2001 
Federal  Register. 

Each  year,  we  calculate  a  revised 
labor-related  share  based  on  the  relative 
importance  of  labor-related  cost 
categories  in  the  input  price  index. 
Table  10  summarizes  the  updated  labor- 
related  share  for  FY  2004. 


Table  10.— FY  2004  Labor-Related  Share 


Cost  category 


FY  2003 

FY  2004 

Relative 

Relative 

importance 

importance 

54.796 

55.115 

11.232 

11.304 

2.652 

2651 

4.124 

4.130 

3.324 

3.172 

76.128 

76.372 

Wages  and  Salaries 

Employee  Benefits 

Nonmedical  Professional  Fees 

Labor-intensive  Services  

Capital-Related  

Total  : ; 

Source:  (Table  10)  Global  Insights,  Inc.,  DRI-WEFA,  4th  Quarter,  2002. 


2.  Use  of  the  SNF  Market  Basket 
Percentage 

Section  1888(e)(5)(B)  of  the  Act 
defines  the  SNF  market  basket 
percentage  as  the  percentage  change  in 
the  SNF  market  basket  index,  as 
described  in  the  previous  section,  from 
the  average  index  level  of  the  prior 
fiscal  year  to  the  average  index  level  of 
the  current  fiscal  year.  For  the  Federal 
rates  established  in  this  final  rule,  this 
percentage  increase  in  the  SNF  market 
basket  index  is  used  to  compute  the 
update  factor  occurring  between  FY 
2003  and  FY  2004.  We  used  the  Global 
Insights,  Inc.  (formerly  DRI-WEFA),  4th 
quarter  2002  forecasted  percentage 
increase  in  the  FY  1997-based  SNF 
market  basket  index  for  routine, 
ancillary,  and  capital-related  expenses, 
described  in  the  previous  section,  to 
compute  the  update  factor. 


3.  Market  Basket  Forecast  Error 
Adjustment 

In  the  supplemental  proposed  rule, 
we  discussed  the  possibility  of 
developing  a  market  basket  forecast 
adjustment  to  the  rates.  We  solicited 
comments  on — 

•  The  appropriateness  of  making  a 
cumulative  market  basket  forecast 
adjustment  reflecting  underforecasts 
since  the  start  of  the  SNF  PPS; 

•  The  continued  use  of  this  forecast 
error  adjustment  in  future  rate  years; 

•  The  appropriateness  of  applying  a 
threshold  to  these  annual  rate 
adjustments;  and 

•  Ways  that  we  could  use  our 
authority  to  encourage  industry 
innovation  and  monitor  efforts  to 
further  promote  quality  improvement 
efforts  among  SNFs  (see  section  III.L). 


4.  Federal  Rate  Update  Factor 

Section  1888(e)(4)(E)(ii)(IV)  of  the  Act 
requires  that  the  update  factor  used  to 
establish  the  FY  2004  Federal  rates  be 
at  a  level  equal  to  the  full  market  basket 
percentage  change.  Accordingly,  to 
establish  the  update  factor,  we 
determined  the  total  growth  from  the 
average  market  basket  level  for  the 
period  of  October  1,  2002  through 
September  30,  2003  to  the  average 
market  basket  level  for  the  period  of 
October  1,  2003  through  September  30,- 
2004.  Using  this  process,  the  market 
basket  update  factor  for  FY  2004  SNF 
Federal  rates  is  3.0  percent.  In  addition, 
as  noted  in  the  conunents  and  responses 
shown  below,  the  rates  were  adjusted  by 
3.26  percent  to  reflect  the  difference 
between  the  market  basket  forecast  and 
the  actual  market  basket  increase  from 
the  start  of  the  SNF  PPS  in  July  1998. 
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We  used 
compute  the 
PPS  rate  shov^n 

Comment 


U 


few 


commenters 
proposed  ni 
market  baskel 
However,  a 
MedPAC  ana 
across-the-bo4rd 
appropriate 
recommendec 
update  targetf  d 
providers, 

Response: 
to  implement 
adjustment 
rule,  we  publ 
basket  factor 
Global  Insighl|s 
Quarter.  2002 
we  are  using  an 
forecast  amoupt 
the  Global 
Quarter,  2003 
recent  data 

Comment 


su(h 


fo- 


(if: 


Insights 


av  u 


The 


SI 


2O0  4 


commenters 
the  supplemental 
incorporate  a 
error  adjustment 
setting  system 
us  to  implemflpt 
cumulative  m 
for  the  FY 
that  the  cumu 
necessary  stabilizing 
actual  market 
commenters 
this  cumulatiMJe 
suggested  that 
more  effective 
programs.  Ho\  i 
agreed  that,  if 
cumulative  m 
adjustment,  vv 
forecast  error 
rate  years,  even 
overstatement 
basket  adjustnjent 
downward 

Response:  W 
the  implicatioi  is 
basket  forecast 
concluded  tha 
percent  adjustinent 
providing  a 
funding.  Instead 
underforecast 
resulted  in 
would  otherwise 
instead  of  forecast 
a  great  extent, 
the  faster-than 
wages  and  benefits 
workers  since 
as  a  result  of 
the  health  sectbr 
nurses.  As  a  re  suit 


is  revised  update  factor  to 
ederal  portion  of  the  SNF 

in  Tables  1  and  2. 
he  majority  of 
^rongly  supported  the 
s  provision  for  a  full 
adjustment  for  FY  2004. 

commenters  cited  a 
ysis  indicating  that  an 
update  may  not  be 
hese  commenters 
either  a  zero  update  or  an 
to  specific  types  of 
as  hospital-based  SNFs. 
are  required  by  statute 
full  market  basket 
FY  2004.  In  the  proposed 
shed  a  preliminary  market 
2.9  percent,  based  on  the 
Inc..  DRI-VVEFA,  4th 
update.  For  this  final  rule, 
updated  market  basket 
of  3.0  percent,  based  on 
s  Inc.,  DRI-WEFA,  2nd 
update,  which  is  the  most 
liable. 

vast  majority  of 
pported  our  proposal  in 

proposed  rule  to 
narket  basket  forecast 

into  the  SNF  PPS  rate- 
These  commenters  urged 
the  3.26  percent 
i  irket  basket  adjustment 
rates.  They  indicated 
ative  adjustment  is  a 

factor,  and  reflects 
:onditions.  A  few 
q  lestioned  the  necessity  of 
adjustment,  and 
the  money  could  be  used 
y  if  targeted  to  specific 
ever,  all  commenters 
»ve  proceeded  with  the 
4rket  basket  forecast  error 

should  apply  the 
<  djustment  in  subsequent 
in  situations  where  an 
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e  carefully  considered 

of  adopting  this  market 
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he  start  of  the  SNF  PPS, 

ci  intinued  rapid  growth  in 

and  the  shortage  of 

of  these  market 


adj  jst 


so  irce  I 


low  er 


conditions.  SNFs  have  already  incurred 
expenses  at  a  higher-than-forecasted 
level.  Our  overarching  Medicare 
integrity  goal  is  to  pay  the  appropriate 
amount,  to  the  correct  provider,  for  the 
proper  service,  at  the  right  time. 
Adjusting  for  this  difference  between 
the  forecasted  and  actual  market  basket 
values  is  consistent  with  that  goal. 
Therefore,  we  will  implement  the  3.26 
percent  cumulative  adjustment  for  FY 
2904.  For  future  years,  as  actual  market 
basket  data  become  available,  we  will 
apply  the  forecast  error  adjustment  to 
subsequent  rate  years.  As  explained  in 
our  supplemental  proposed  rule,  this 
armual  adjustment  will  be  applied  on  a 
two-year  lag  basis  (that  is,  the  time 
period  for  obtaining  final  market  basket 
data),  and  will  reflect  both  upward  and 
downward  adjustments,  as  appropriate. 

Comment:  Several  commenters 
expressed  concern  about  the  proposed 
use  of  a  0.25  percentage  point  threshold 
for  application  of  the  annual  forecast 
adjustments.  Some  commenters 
maintained  that  every  forecast  error, 
however  small,  should  be  corrected,  and 
that  the  use  of  a  threshold  would  build 
over  time,  resulting  in  increasing 
inaccuracies  in  the  rates.  Other 
commenters  said  that  the  adjustment 
should  be  meaningful,  and  that  the  0.25 
percent  threshold  was  consistent  with 
similar  CMS  rate-setting  provisions.  A 
few  commenters  suggested  increasing 
the  threshold. 

Response:  In  the  supplemental 
proposed  rule,  we  discussed 
establishing  an  adjustment  for  forecast 
error  that  would  take  account  annually 
a  forecast  error  that  was  at  least  0.25 
percentage  points  above  or  below  the 
actual  market  basket  performance.  For 
the  capital  PPS  update  and  in  the 
hospital  PPS  update  framework,  a 
forecast  error  adjustment  is  reflected 
only  when  the  forecast  and  actual 
market  basket  percent  changes  differ  by 
more  than  0.25  percentage  points.  To 
apply  this  methodology  to  the  SNF  PPS 
would  follow  an  established  practice.  In 
addition,  our  experience  with  those  PPS 
frameworks  suggests  that  the  forecast 
errors  are  relatively  small,  and  generally 
clustered  around  zero,  so  we  do  not 
anticipate  an  accumulation  that  would 
significantly  affect  the  rates  over  time. 
We  are  more  concerned  that  the  forecast 
error  in  any  given  year  is  large  enough 
that  the  SNF  PPS  base  payment  rate 
does  not  adequately  reflect  the  historical 
price  changes  faced  by  SNFs.  Therefore, 
we  will  use  the  0.25  percentage  point 
threshold  to  determine  whether  a 
forecast  error  adjustment  is  appropriate. 

Comment:  A  few  commenters 
expressed  concern  about  the  market 
basket  and  its  methodology  and  urged 


us  to  institute  a  thorough  review  of  all 
of  the  weight  and  price  proxy 
components  in  the  market  basket, 
particularly  wages,  capital,  and 
malpractice  insurance.  These 
commenters  proposed  a  collaborative 
effort  between  the  Federal  government 
and  private  industry  to  review  the 
market  basket  methodology. 

Response:  We  agree  that  it  is 
important  to  review  the  market  basket 
weights  and  price  proxies  regularly  to 
ensure  that  they  adequately  reflect  the 
requireirients  of  section  1888(e)(5)  of  the 
Act.  It  has  always  been  our  policy  to 
regularly  revise  and  update  the  market 
basket  when  appropriate,  and  we  did  so 
most  recently  in  2001,  when  we  rebased 
the  market  basket  to  reflect  1997  cost 
data.  In  addition,  we  have  discussed 
issues  related  to  the  market  basket  with 
interested  parties  since  the 
implementation  of  the  SNF  PPS,  and 
continue  to  do  so  in  order  to  have  a 
technically  and  conceptually  sound 
market  basket  that  satisfies  the 
legislative  requirement  explained  in 
section  1888(e)(5)  of  the  Act. 

In  the  July  31,  2001  final  rule 
introducing  the  1997-based  market 
basket,  we  fully  explained  our  criteria 
for  choosing  price  proxies  for  market 
basket  cost  categories.  We  use  four 
criteria  for  this  process:  timeliness 
(published  and  available  on  a  regular 
basis,  preferably  at  least  quarterly,  with 
little  lag),  reliability  (consistent 
historical  time-series  as  well  as  being 
technically  and  methodologically 
sound),  representativeness  (reflecting  or 
proxy ing  actual  provider  experience), 
and  relevance  (holding  non-price  factors 
constant,  such  as  skill  mix  and  quality 
shifts).  The  current  price  proxy  for 
wages  and  salaries,  the  Employment 
Cost  Index  (ECI)  for  nursing  home 
workers,  meets  all  four  of  these  criteria. 
We  believe  that  the  ECI  better  meets  our 
criteria  than  the  two  other  government 
statistics  for  nursing  home  wages,  the 
Average  Hourly  Earnings  (AHE)  for 
nonsupervisory  workers  in  nursing 
homes  and  the  Employer  Cost  for 
Employee  Compensation  (ECEC)  for 
workers  in  nursing  homes.  Although  the 
ECI  represents  total  nursing  home  wages 
and  salaries,  SNFs  comprise  over  75 
percent  both  of  employment  and  payroll 
totals  for  the  nuirsing  home  industry 
and,  with  this  representation,  SNF 
wages  and  salaries  are  the  drivers  for 
changes  in  the  ECI  for  nursing  home 
wages  and  salaries.  Thus,  given 
available  data,  we  continue  to  believe 
that  the  ECI  for  nursing  home  workers 
is  the  most  appropriate  price  proxy  for 
growth  in  wages  in  SNFs,  and  we  will 
continue  to  use  it  in  the  SNF  market 
basket.  It  should  be  noted  that  the  use 
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of  this  wage  proxy  should  not  be 
confused  with  the  forecast  error 
correction,  which  is  only  the  difference 
between  the  actual  and  forecasted 
percent  change  in  the  "same"  market 
basket. 

These  commenters  disagreed  with  the 
use  of  the  average  yield  for  AAA  bonds 
as  the  price  proxy  for  interest  costs  of 
for-profit  niu-sing  homes,  rather  than  the 
average  yield  for  BAA  or  lower  rated 
bonds.  In  the  SNF  market  basket,  the 
change  in  the  average  yield  for  AAA 
bonds  is  used  in  calculating  the  SNF 
market  basket  price  change  of  the  debt 
held  by  for-profit  SNFs.  The  amoimt  of 
the  bonds  issued,  the  average  term  of 
these  bonds,  and  the  mix  of  bond  ratings 
issued  should  all  be  held  constant  in  a 
fixed-weight  Laspeyres  price  index, 
such  as  the  SNF  market  basket.  The 
price  change  of  interest  costs  associated 
with  corporate  bonds  should  reflect  the 
change  in  interest  rates  (yield)  for  the 
mix  of  differently  rated  corporate  bonds 
held  in  the  base  period.  Our  price  proxy 
should  represent  the  change  in  the 
interest  rates  associated  with  this  fixed 
mix. 

We  have  conducted  sensitivity 
analyses  of  the  market  basket  using  the 
change  in  the  yield  for  different  bond 
ratings,  and  the  change  in  the  long-nm 
yields  of  AAA,  AA,  A,  and  BAA  bonds 
were  all  very  similar.  The  use  of  any  of 
these  bond  yields  would  produce 
essentially  similar  results.  For 
simplicity,  both  in  the  maintenance  of 
the  index  and  in  the  availability  of 
forecasted  data,  we  have  chosen  to  use 
Moody's  AAA  corporate  bonds.  Had  we 
used  BAA  corporate  bonds,  the  resulting 
SNF  market  basket  increases  would 
have  been  identical. 

We  believe  that  the  current  method 
for  reflecting  corporate  bond  prices  in 
the  SNF  market  basket  is  appropriate 
because  it  keeps  the  mix  of  corporate 
bonds  issued  constant  at  the  base  period 
proportions  and  captures  the  associated 
price  change  in  this  mix  without  having 
to  reflect  the  rating  on  each  separately 
issued  bond,  since  they  move  similarly 
over  time.  While  we  understand  the 
commenter's  concern,  our  research  and 
analysis  indicate  that  our  method  of 
accounting  for  change  in  bond  prices  for 
for-profit  SNFs  in  the  market  basket  is 
appropriate. 

These  commenters  noted  that  the 
current  price  proxies  for  interest  costs 
do  not  reflect  the  short-term  nature  of 
the  debt  funding  currently  available  to 
the  industry  or  the  fluctuations  in  rate 
changes  in  the  leasing  marketplace. 
These  are  important  issues  and  we  will 
continue  to  conduct  the  necessary 
research  on  these  topics  to  ensure  that 
they  are  adequately  considered  in  the 


market  basket.  Since  we  currently  use  a 
similar  debt  life  for  SNFs  and  hospitals 
when  vintage  weighting  the  capital 
components  of  the  market  basket,  a 
movement  towards  shorter  average  debt 
terms  for  SNFs  should  be  considered. 
(Vintage  weighting  is  the  process  of 
weighting  together  the  price  changes  of 
current  and  prior  capital  purchases  (or 
debt  held)  based  on  the  average 
historical  acquisition  pattern  over  the 
useful  life  of  the  asset  or  debt 
instrument.)  We  will  review  available 
data  soiuces  on  this  information  and 
make  a  change  if  appropriate.  While  we 
currently  believe  that  leasing  costs  are 
appropriately  accounted  for  in  the 
market  basket,  we  will  also  review  this 
issue  more  fully  to  ensure  that  this  is 
both  theoretically  and  empirically  the 
case. 

When  we  rebased  the  SNF  market 
basket  in  2001 ,  we  reviewed  Medicare 
cost  report  data  on  professional  liability 
insurance,  and  found  that  the  vast 
majority  of  SNFs  did  not  enter  their  data 
into  this  section  of  the  cost  reports  (only 
about  20  SNFs  provided  that 
information  in  1997).  We  also  looked  at 
Department  of  Commerce  Input-Output 
data  for  1997,  and  found  that  insurance 
was  less  than  0.2  percent  of  total  SNF 
expenses.  Because  the  SNF  market 
basket  is  currently  based  on  the  cost 
structure  facing  SNFs  in  1997,  it  appears 
that  professional  liability  costs  are  a 
very  small  portion  of  total  costs  and, 
thus,  would  likely  not  have  a  significant 
impact  on  the  market  basket  percentage 
change.  However,  we  also  luiderstand 
the  emerging  importance  of  this  issue  to 
SNFs  and  will  continue  to  review  the 
Medicare  cost  report  data,  as  well  as  any 
other  data  sources  that  commenters  can 
recommend  to  us  that  would  meet  our 
criteria,  with  the  hope  that  we  may 
possibly  incorporate  this  information 
into  the  market  basket  structure  when 
appropriate. 

Comment:  A  commenter  stated  that 
we  should  reconsider  the  necessity  of  a 
two-year  forecast  error  correction  lag  if, 
over  time,  data  become  available  on  a 
more  timely  basis. 

Response:  It  is  our  policy  when 
determining  the  forecast  error  correction 
to  use  the  most  recent  data  available. 
Currently,  this  would  mean  a  two-year 
lag  on  the  correction  is  necessary,  since 
historical  data  for  the  current  fiscal  year 
are  not  available  uintil  after  the 
following  year's  update  is  determined. 
Should  the  data  become  available  on  a 
quicker  basis,  we  would  investigate  the 
continued  need  for  a  two-year  lag. 
However,  a  change  in  availability  of 
data  is  unlikely,  since  these  data 
(primarily  from  Federal  government 
databases)  are  published  on  pre- 


determined schedules.  Producer  Price 
Indices  (PPI),  for  instance,  are  not  final 
until  five  months  after  the  reference 
month,  and  Employment  Cost  Indices 
(ECI)  only  become  available  in  the 
quarter  following  the  reference  quarter. 
Based  on  these  schedules,  for  example, 
a  determination  of  the  actual  market 
basket  change  for  FY  2004  would  not  be 
available  until  March  2005.  Therefore,  it 
would  be  impossible  to  incorporate  this 
information  any  earlier  than  the  FY 
2006  update,  creating  an  unavoidable 
two-year  lag. 

/.  Consolidated  Billing 

As  established  by  section  4432(b)  of 
the  BBA,  the  consolidated  billing 
requirement  places  with  the  SNF  the 
Medicare  billing  responsibility  for 
virtually  all  of  the  services  that  the 
SNF's  residents  receive,  except  for  a 
small  number  of  services  that  the  statute 
specifically  identifies  as  being  excluded 
from  this  provision.  Section  103  of  the 
BBRA  amended  this  provision  by 
further  excluding  a  number  of  high-cost, 
low  probability  services  (identified  by 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  codes)  within  several 
broader  categories  that  otherwise 
remained  subject  to  the  provision. 
Section  313  of  the  BIPA  further 
amended  this  provision  by  repealing  its 
Part  B  aspect,  that  is,  its  applicability  to 
services  furnished  to  a  resident  during 
a  SNF  stay  that  Medicare  does  not 
cover.  (However,  physical, 
occupational,  and  speech-language 
therapy  remain  subject  to  consolidated 
billing,  regardless  of  whether  the 
resident  who  receives  these  services  is 
in  a  covered  Part  A  stay.)  In  addition, 
section  313  of  the  BIPA  specified  that 
consolidated  billing  applies  only  to 
services  furnished  to  those  individuals 
residing  in  an  institution  (or  portion  of 
an  institution)  that  is  actually  certified 
by  Medicare  as  a  SNF. 

To  date,  the  Congress  has  enacted  no 
further  legislation  affecting  the 
consolidated  billing  provision. 
However,  as  we  noted  in  the  April  10, 

2000  proposed  rule  (65  FR  19232), 
section  1888(e)(2)(A)(iii)  of  the  Act,  as 
added  by  section  103  of  the  BBRA,  not 
only  identified  for  exclusion  from  this 
provision  a  number  of  particular  service 
codes  within  four  specified  categories 
(that  is,  chemotherapy  items, 
chemotherapy  administration  services, 
radioisotope  services,  and  customized 
prosthetic  devices),  but  "*   *   *  also 
gives  the  Secretary  the  authority  to 
designate  additional,  individual  services 
for  exclusion  within  each  of  the 
specified  service  categories."  In  the  FY 

2001  proposed  rule,  we  also  noted  that 
the  BBRA  Conference  Report  (H.R.  Conf 
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Rep.  No.  lOfr-  479  at  854)  characterizes 
the  individua  services  that  this 
legislation  tai  ^ets  for  exclusion  as 
"*  *   *  high-<  ost,  low  probability  events 
that  could  ha'  'e  devastating  Bnancial 
impacts  becai  se  their  costs  far  exceed 
the  payment  |  SNFs]  receive  under  the 
prospective  p  lyment  system  *   *   *." 
According  to  he  conferees,  section 
103(a)  "is  an  attempt  to  exclude  from 
the  PPS  certai  n  services  and  costly 
items  that  are  provided  infrequently  in 
SNFs  *   *   *."  By  contrast,  we  noted  that 
the  Congress  declined  to  designate  for 
exclusion  an\jof  the  remaining  services 
within  those  I  our  categories  (thus 
leaving  all  of  hose  services  subject  to 
SNF  consolidi  ited  billing),  because  thev 
are  relatively  nexpensive  and  are 
furnished  rou  inely  in  SNFs. 

As  we  furth  3r  explained  in  the  July 
31.  2000  final  rule  (65  FR  46790),  any 
additional  ser  ;ice  codes  that  we  might 
designate  for  ( xclusion  under  our 
discretionary  luthority  must  meet  the 
same  criteria  I  lat  the  Congress  used  in 
identifying  thi  (  original  codes  excluded 
from  consolid  ited  billing  under  section 
103(a)  of  the  E  BRA:  they  must  fall 
within  one  of  he  four  service  categories 
specified  in  tli  e  BBRA,  and  they  also 
must  meet  the  same  standards  of  high 
cost  and  low  f  robability  in  the  SNF 
setting.  Accordingly,  we  characterized 
this  statutory- 1  lUthority  to  identify 
additional  ser  ice  codes  for  exclusion 
'■*   *   *  as  esse  ntially  affording  the 
-fl^ibility  to  nvise  the  list  of  excluded 
codes  in  respc  nse  to  changes  of  major 
significance  tf  at  may  occur  over  time 
(for  example,  I  he  development  of  new 
medical  techn  )logies  or  other  advances 
in  the  state  of  nedical  practice)"  (65  FR 
46791).  In  viei  /  of  the  amount  of  time 
that  has  elapse  d  since  we  made  that 
statement,  we  invited  public  comments 
in  the  May  16.  2003  proposed  rule  (68 
FR  26776)  on  (  odes  in  any  of  these  four 
service  categoi  ies  which  represent 
recent  medica  advances  that  might 
meet  the  BBRJ ,  criteria  for  exclusion 
from  SNF  con<  olidated  billing. 

Comment:  A  Ithough  the  proposed 
rule  specifical  y  invited  comments  on 
possible  exclu  lions  within  the  specific 
service  categoi  ies  identified  in  the 
BBRA  legislatian,  a  number  of 
commenters  tc  ok  this  opportunity  to 
reiterate  conce  rns  about  other  aspects  of 
consolidated  hilling.  For  example,  we 
received  a  nun  iber  of  comments 
concerning  the  possible  exclusion  of 
additional  catf  gories  of  services  from 
SNF  consolidated  billing,  beyond  those 
specified  in  th  ;  BBRA.  The  commenters 
identified  serv  ces  such  as  modified 
barium  swallo  vs.  stress  tests, 
hyperbaric  0x3  gen  treatments,  doppler 
studies,  and  ni  iclear  medicine  scans  as 


appropriate  candidates  for  exclusion.  In 
addition,  a  number  of  commenters 
recommended  a  further  set  of  services 
for  exclusion.  These  additional  services 
are  durable  medical  equipment 
(including,  but  not  limited  to, 
ventilators,  speech  devices,  specialty 
beds,  wheelchairs,  wound  care  devices 
and  diabetic  shoes),  antibiotics,  TPN, 
and  diagnostic  tests. 

Response:  As  enacted  bv  section 
4432(b)  of  the  BBA,  the  original  set  of 
consolidated  billing  exclusions  at 
section  1888(e)(2)(A)(ii)  of  the  Act 
broadly  excluded  entire  categories  of 
services  from  consolidated  billing 
(primarily,  those  of  physicians  and 
certain  other  types  of  medical 
practitioners).  By  contrast,  the  set  of 
statutory  exclusions  at  section 
1888(e)(2)(A)(iii)  of  the  Act,  as 
subsequently  enacted  by  section  103  of 
the  BBRA,  was  more  specifically 
targeted  within  a  number  of  broader 
service  categories.  In  the  proposed  rule, 
we  noted  that  the  original  BBRA 
legislation  (as  well  as  the  implementing 
regulations)  provides  the  Secretary  the 
authority  to  designate  additional, 
individual  services  for  exclusion  within 
each  of  the  BBRA-specified  service 
categories.  However,  the  statute  does 
not  provide  the  Secretary  the  authority 
to  create  additional  categories  of 
excluded  services  beyond  those 
specified  in  the  law.  Therefore,  based  on 
the  statute,  we  cannot  exclude  services 
and  items  from  consolidated  billing 
unless  they  fall  into  the  categories  of 
services  provided  in  the  statute  and 
addressed  in  the  BBRA. 

Comment:  Several  commenters 
recommended  that  we  exclude  a  variety 
of  additional  chemotherapy  agents  and 
radioisotopes  used  for  cancer  treatment. 
One  commenter  specifically 
recommended  that  we  exclude  Zevalin 
which  is  used  in  the  treatment  of  non- 
Hodgkins  lymphoma. 

Response:  The  BBRA  specified  thai 
certain  chemotherapy  drugs  and 
radioisotope  services  (sections 
1888(e)(2)(A)(iii)(II)  and  (IV)  of  the  Act) 
be  excluded  from  the  SNF  PPS 
payments.  Specific  chemotherapy  drugs 
and  radioisotope  services  were  then 
identified  by  HCPCS  code  in  the  statute. 
The  BBRA  authorized  us  to  update  the 
list  of  excluded  services  to  reflect 
advances  in  tectinology  and  medical 
practice. 

We  note  that  most  of  the 
chemotherapy  drugs  and  radioisotope 
services  mentioned  by  commenters  were 
considered  for  exclusion  under  the 
BBRA,  but  were  not  adopted  by  the 
Congress  in  the  BBRA  list  of  excluded 
items  and  services. 


However,  we  did  identify  a  new 
radiopharmaceutical  (that  is, 
radiotherapeutic  substance  linked  to  a 
radioisotope  administered  to  deliver 
therapeutic  radioactivity),  Zevalin, 
which  combines  elements  of  both  the 
chemotherapy  and  radioisotope 
categories  excluded  under  the  BBRA. 
This  radiopharmaceutical  links 
monoclonal  antibodies  with  a 
radioisotope.  In  the  case  of  Zevalin,  the 
monoclonal  antibody  it  uses  is  a 
chemotherapy  drug  that  is  already 
excluded  from  the  SNF  PPS  payments. 
In  addition,  the  Food  and  Drug 
Administration  (FDA)  has  recently 
approved  Bexxar,  a  radiopharmaceutical 
equivalent  to  Zevalin.  We  believe  that 
these  two  radiopharmaceutical  agents 
meet  the  criteria  that  were  used  to  create 
the  original  lists  of  items  to  be  excluded, 
because  they  are  high-cost  services  that 
are  unlikely  to  be  used  in  the  SNF 
setting,  anei  that  could  not  have  been 
reflected  in  the  bast;  year  costs  for  the 
SNF  PPS  (since  neither  of  these 
products  were  available  at  that  time). 

Accordingly,  we  will  add  Zevalin 
(HCPCS  codes  A9522  and  A9523)  and 
Bexxar  (HCPCS  code  not  yet  available) 
to  the  list  of  items  excluded  from 
consolidated  billing.  These  exclusions 
will  appear  in  the  ConsoUdated  Billing 
Annual  Update  Program  Memorandum 
that  we  will  issue  at  the  end  of  CY  2003, 
and  will  be  effective  as  of  January  1, 
2004. 

In  excluding  the  additional  services 
from  consolidated  billing  and  the  SNF 
PPS  (and,  thus,  qualifying  them  for 
separate  payment  under  Part  B),  section 
103  of  the  BBRA  also  mandated  a 
corresponding  proportional  reduction  in 
Part  A  SNF  payments,  beginning  with 
FY  2001.  Specifically,  section 
1888(e)(4)(G)(iii)  of  the  Act  provides 
that  the  Secretary  "  *    *   *  shall  provide 
for  an  appropriate  proportional 
reduction  in  payments"  so  that  the 
aggregate  reduction  in  Part  A  payments 
is  equal  to  the  aggregate  increase  in  Part 
B  payments  attributable  to  the 
exclusions  provided  under  section 
1888(e)(2)(A)(iii)  of  the  Act.  This 
requirement  applies  not  only  to  the 
original  legislation,  but  to  the  BBRA- 
authorized  update  process.  Thus,  the 
actual  result  of  this  provision's 
mandatory  Part  A  payment  reduction  is 
to  take  the  expense  of  the  excluded 
items  (which  could  be  financially 
devastating  to  an  individual  SNF  that 
actually  incurs  it,  if  borne  solely  by  that 
particular  facility)  and  effectively 
redistribute  it  over  the  entire  universe  of 
providers.  As  we  noted  in  the  July  31, 
2000  final  rule  (65  FR  46792).  in  much 
the  same  way  that  an  insurance  pool 
reduces  the  degree  of  financial  risk  to  an 
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individual  member  of  the  pool  in  the 
event  of  a  catastrophic  loss,  effectively 
spreading  the  expense  of  the  excluded 
items  over  such  a  large  provider 
population  helps  minimize  the  potential 
financial  liability  that  any  individual 
provider  might  otherwise  incur. 

The  consolidated  billing  exclusions 
addressed  under  the  BBRA  were  items 
and  services  that  had  been  in  use  for 
many  years.  We  had  data  for  the  SNF 
PPS  base  year  that  were  used  to 
determine  utilization  of  these  services 
and  make  the  appropriate  adjustment.  In 
our  July  31,  2001  final  rule,  we 
implemented  a  $.05  reduction  in  the 
SNF  PPS  rate  to  reflect  this  proportional 
adjustment. 

The  situation  is  slightly  different 
when  applied  to  these  new  consolidated 
billing  exclusions.  Since  these  two 
radiopharmaceuticals  were  not  in 
existence  during  the  SNF  PPS  base  year, 
we  cannot  rely  on  historical  utilization 
data  to  develop  an  appropriate 
reduction.  In  addition,  as  a  new  class  of 
treatment,  there  may  not  be  a 
relationship  between  the  use  of  these 
radiopharmaceuticals  and  the  use  of 
other  chemotherapy  agents  or 
radioisotopes  used  during  the  SNF  PPS 
base  year. 

In  light  of  these  considerations,  we 
have  developed  the  following  approach. 
We  estimate  the  combined  utilization  of 
these  two  radiopharmaceuticals  to  be 
approximately  25  doses  per  year,  which 
most  closely  equates  to  a  $.01  reduction 
to  the  unadjusted  urban  and  rural  SNF 
PPS  per  diem  rates  to  reflect  the  FY 
2004  revision  of  the  consolidated  billing 
exclusions.  (For  comparison  purposes, 
as  stated  above,  the  offset  used  to  adjust 
for  the  complete  list  of  BBRA  exclusions 
was  a  negative  $.05  adjustment.)  Once 
we  have  collected  actual  utilization  data 
on  the  use  of  these  new 
radiopharmaceuticals  (as  well  as  on 
changes  in  utilization  in  other 
chemotherapy  and  radioisotope  agents), 
we  will  reassess  whether  the  $.01  offset 
most  acciu-ately  represents  an 
"appropriate  proportional  reduction"  in 
Part  A  SNF  payments  under  section 
1888(e)(4)(G)(i"ii)  of  the  Act,  and  will 
make  any  appropriate  adjustments  in 
the  amount  of  that  offset.  This  aggregate 
adjustment  could  involve  either  an 
increase  or  decrease  in  the  interim  $.01 
offset  amount  applied  for  FY  2004,  in 
order  to  ensure  that  the  final  adjustment 
most  accurately  reflects  the 
"appropriate  proportional  reduction" 
required  under  section  1888(e)(4)(G){iii) 
of  the  Act. 

Comment:  Some  commenters  cited 
the  existing  list  of  exclusions  (in 
§411.15(p)(3)(iii))  for  certain  high-  " 
intensity  outpatient  hospital  services, 


and  expressed  the  view  that  these 
exclusions  should  not  be  limited  to  only 
those  services  that  actually  require  the 
intensity  of  a  hospital  setting,  but  rather, 
should  also  encompass  services 
furnished  in  other,  nonhospital  settings 
as  well.  As  an  example,  they  cited 
services  such  as  magnetic  resonance 
imaging  (MRIs)  furnished  in 
freestanding  imaging  centers  and 
radiation  therapy  furnished  in 
freestanding  oncology  centers,  both  of 
which  may  be  cheaper  and  more 
accessible  in  certain  particular  localities 
than  those  furnished  by  hospitals. 

Response:  As  we  noted  in  the  May  12, 
1998  interim  final  rule  (63  FR  26298), 
and  again  in  the  July  31,  2000  final  rule 
(65  FR  46790  through  46791),  the 
exclusion  of  certain  outpatient  hospital 
services  (in  §411.15(p)(3)(iii))  is 
targeted  specifically  at  those  services 
"*   *   *  that,  under  commonly  accepted 
standards  of  medical  practice,  lie 
exclusively  within  the  purview  of 
hospitals  *   *  *"  (emphasis  added);  that 
is,  services  which  generally  require  the 
intensity  of  the  hospital  setting  in  order 
to  be  furnished  safely  and  effectively. 
Basically,  we  determined  that  this  high 
level  of  outpatient  hospital  care  is 
beyond  the  scope  of  SNF 
comprehensive  care  plans  and  should 
be  excluded  from  consolidated  billing. 
The  intensive  outpatient  hospital 
services  identifieel  imder  this  exclusion 
were  not  subject  to  consolidated  billing. 
However,  this  exclusion  does  not 
encompass  services  furnished  in  any 
other  health  care  setting.  Thus,  to  the 
extent  that  advances  in  medical  practice 
over  time  may  make  it  feasible  to 
perform  such  a  service  more  widely  in 
a  less  intensive,  nonhospital  setting,  this 
would  not  argue  in  favor  of  unbundling 
the  nonhospital  performance  of  the 
service  under  these  regulations,  but 
rather,  of  considering  whether  to 
rebiuidle  the  service  entirely  back  to  the 
SNF.  La  addition,  we  note  that  unlike 
the  outpatient  hospital  exclusions  in- 
§411.15(p)(3)(iii).  the  statutory 
exclusions  enacted  by  the  BBRA  for 
certain  chemotherapy  and  other  services 
apply  regardless  of  the  setting  (hospital 
versus  freestanding)  in  which  the 
services  are  furnished.  Adding  services 
such  as  MRIs  and  radiation  therapy  to 
the  existing  statutory  list  of  exclusions 
would  require  legislation  by  the 
Congress  to  amend  the  law  itself. 

Comment:  One  commenter  requested 
the  exclusion  of  specific  speech- 
language  pathology  evaluations  and 
treatments. 

Response:  As  we  noted  in  the  FY  2002 
proposed  rule  (66  FR  24020),  we  regard 
the  provision  of  therapy  services  as  an 
inherent  and  integral  function  of  an 


SNF,  and  we  believe  that  the  statutory 
provisions  on  consolidated  billing 
clearly  reflect  this  position.  Section 
1888(e)(2)(A)(ii)  of  the  Act  provides  that 
physical,  occupational,  and  speech- 
language  therapy  services  £ire  subject  to 
consolidated  billing,  even  when 
performed  by  a  type  of  practitioner  (for 
example,  a  physician)  whose  services 
would  otherwise  be  excluded.  In 
addition,  section  1862(a)(18)  of  the  Act 
specifies  that  consolidated  billing 
applies  to  these  services  when  furnished 
to  any  resident  of  an  SNF,  even  if  Part 
A  does  not  cover  the  resident's  stay. 
Accordingly,  all  physical,  occupational, 
and  speech-language  therapy  services 
furnished  to  SNF  residents  are  subject  to 
consolidated  billing,  and  any  changes  to 
this  aspect  of  the  provision  would 
require  legislation  by  the  Congress  to 
amend  the  law. 

Comment:  Several  commenters  also 
proposed  expanding  the  list  of  excluded 
services  by  redefining  categories  of 
service  that  are  currently  excluded  from 
consolidated  billing.  For  example,  while 
the  BBRA  excludes  specific 
chemotherapy  services  by  HCPCS  codes, 
these  commenters  recommended  not 
only  adding  to  the  list  of  excluded 
chemotherapy  pharmaceuticals,  but 
expanding  the  exclusion  to  encompass 
all  related  services  associated  with  a 
chemotherapy  treatment,  such  as 
supplies  and  other  pharmaceuticals 
used  to  treat  side  effects.  In  addition, 
several  commenters  recommended 
exclusion  of  oral  chemotherapy  agents 
that  are  not  separately  billable  to 
Medicare  Part  B  for  any  beneficiary,  and 
are  currently  covered  only  as  part  of  the 
overall  package  of  services  furnished 
under  the  Part  A  inpatient  hospital  or 
SNF  benefits. 

Response:  In  the  proposed  rule,  we 
noted  that  the  BBRA's  list  of  services 
excluded  by  HCPCS  code  is  a  targeted 
list,  narrowly  carving  out  only  certain 
individual  "high-cost,  low  probability" 
services  within  a  number  of  broader 
service  categories — such  as 
chemotherapy  services — that  otherwise 
remained  subject  to  consolidated 
billing.  As  we  noted  in  the  proposed 
rule  (68  FR  26776),  the  BBRA  provides 
the  Secretary  the  authority  to  designate 
additional,  individual  services  for 
exclusion  within  each  of  the  service 
categories  that  it  specifies.  However,  the 
statute  does  not  provide  authority  to 
exclude  other  services  that,  while 
related,  fall  outside  of  the  specified 
service  categories  themselves.  For 
example,  although  anti-nausea  drugs  are 
commonly  used  in  conjunction  with 
chemotherapy,  they  are  not  in 
themselves  chemotherapeutic  agents 
and,  consequently,  do  not  fall  within 
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one  of  the  excluded  categories 
designated  in  the  BBRA.  Further,  we 
believe  that  the  Congress  was  clear  in  its 
intent  regarding  the  particular  items  and 
services  to  bel  excluded  from 
consolidated  billing,  by  use  of  the 
HCPCS  codes  specified  in  the  Act. 
Regarding  the  suggestion  to  exclude 
from  consolidated  billing  those  oral 
chemotherapy  agents  that  are  not 
separately  billable  to  Part  B  (and  are 
currently  covered  only  under  the  Part  A 
inpatient  hospital  and  SNF  benefits),  we 
note  that  expanding  the  existing  drug 
coverage  available  under  Part  B  to 
include  those  drugs  is  not  within  oiu 
authority,  hn]  tlementing  this  change 
would  requini  legislation  by  the 
Congress  to  ainend  the  law. 

We  note  thtt  some  chemotherapy 
pharmaceutic  ils  that  commenters 
proposed  for  ( ixclusion  have  already 
been  includec  in  the  list  of  HCPCS 
codes  exclude  d  from  the  consolidated 
billing  provis:  ons.  The  most  recent 
annual  updat(!  regarding  HCPCS 
exclusions  frc  m  consolidating  billing 
can  be  found  n  Program  Memorandum 
A-02-118  (Cliange  Request  (CR)  #2459), 
published  November  8,  2002. 

Comment:  Two  commenters  requested 
an  expansion  pf  the  dialysis  exclusion 
to  encompass  dialysis  services 
furnished  diractly  by  the  SNF.  In 
addition,  several  commenters  noted  that 
erythropoietiri  (EPO)  currently  is 
excluded  from  consolidated  billing  only 
when  furnished  in  conjimction  with  the 
Part  B  dialysi^  benefit,  and  they 
reconunendeq  expanding  this  exclusion 
to  encompass  ^ts  use  in  connection  with 
other,  non-diaiysis  forms  of  treatment 
(such  as  chemptherapy). 

Response:  Under  section 
1888(e)(2)(A)(ii)  of  the  Act,  the 
exclusion  of  dialysis  services  from 
consolidated  billing  applies  only  to 
those  servicesithat  meet  the 
requirements  lor  coverage  under  the 
separate  Part  9  dialysis  benefit  at 
section  1861(sO(2)(F)  of  the  Act.  The  Part 
B  benefit  allows  for  home  dialysis  and 
dialysis  petfomned  on  the  premises  of  a 
certified  dialysis  facility.  By  contrast,  if 
the  SNF  itself  lelects  to  furnish  dialysis 
services  to  a  resident  during  a  covered 
Part  A  stay  (either  directly  with  its  own 
resources,  or  ijnder  an  "arrangement" 
with  a  certified  dialysis  facility  in 
which  the  SNF  itself  does  the  billing), 
the  services  ar^  no  longer  considered 
Part  B  dialysis  services,  but  rather,  are 
Part  A  SNF  services.  Accordingly,  they 
would  no  longer  qualify  for  the  statutory 
exclusion  of  Pprt  B  dialysis  services 
fit)m  consolidited  billing,  and  would 
instead  be  bundled  into  the 
comprehensive  PPS  per  diem  payment 
that  the  SNF  receives  for  the  pack2ige  of 


services  that  it  furnishes  during  the 
resident's  covered  Part  A  stay.  Any 
change  in  the  scope  of  the  dialysis 
exclusion  irom  consolidated  billing 
would  require  legislation  by  the 
Congress  to  amend  the  law.  We  note 
that  we  are  proactively  monitoring  the 
impact  of  the  SNF  PPS  to  ensure  that 
beneficiary  access  is  not  compromised. 
To  that  end,  we  have  requested  that  the 
Office  of  the  Inspector  General  (OIG) 
specifically  examine  the  effect  of  the 
PPS  on  SNTF  residents'  access  to  dialysis 
treatment.  We  will  continue  to  gather 
extensive  information  from  around  the 
country  with  respect  to  SNF  PPS 
implementation  and  will  look  to  a 
variety  of  sources  for  objective 
information  and  evidence  of  the  impact 
of  this  policy  on  access  to  quality  care. 

Similarly,  under  section 
1888{e)(2)(A)(ii)  of  the  Act,  the 
exclusion  of  EPO  from  consolidated 
billing  applies  only  to  those  services 
that  meet  the  requirements  for  coverage 
under  the  separate  Part  B  EPO  benefit  at 
section  1861{s)(2)(0)  of  the  Act.  Section 
1861(s)(2)(0)  of  the  Act  permits 
coverage  of  EPO  and  items  related  to  its 
administration  for  those  dialysis 
patients  who  can  self-administer  the 
drug,  subject  to  methods  and  standards 
established  by  the  Secretary  for  its  safe 
and  effective  use  (as  described  in 
§  405.2163(g)  and  (h)).  Since  EPO  that  is 
used  for  non-dialysis  patients  does  not 
fall  within  the  scope  of  section 
1861(s)(2)(0)  of  the  Act,  that  usage  does 
not  fall  within  the  scope  of  the  EPO 
exclusion  from  consolidated  billing. 

Comment:  One  commenter  requested 
that  we  "develop  a  system  to  eliminate 
the  billing  of  SNFs  for  extraneous 
physician  visits." 

Response:  Under  section 
1888(e)(2)(A)(ii)  of  the  Act  and 
§411.15(p)(2)(i)  of  the  regulations, 
physiciem  services  that  meet  the  criteria 
for  payment  on  a  fee  schedule  basis  are 
excluded  from  consolidated  billing  and. 
accordingly,  can  already  be  billed 
directly  to  the  Part  B  carrier  by 
physicians  themselves. 

Comment:  A  few  commenters 
recommended  expanding  the 
consolidated  billing  exclusions  to 
provide  short-term  relief  pending  the 
implementation  of  SNF  PPS 
refinements.  They  lurged  this  course  of 
action  as  a  way  of  ensuring  continued 
access  to  SNF  care  for  beneficiaries  with 
heavy  non-therapy  ancillary  needs. 

Response:  We  agree  that  the  SNF  PPS 
needs  to  identify  more  accurately  those 
beneficiaries  with  high  pharmaceutical 
and  other  non-therapy  ancillary  needs, 
and  we  are  actively  conducting  research 
designed  to  address  these  issues. 
However,  we  do  not  have  the  authority. 


nor  do  we  believe  it  is  appropriate,  to 
expand  the  consolidated  billing 
exclusions  as  a  substitute  for  actual 
refinements.  As  we  noted  in  the  July  31, 
2001  final  rule  f66  FR  39588)  in 
response  to  similar  comments, 

•   *  *  we  do  not  share  the  view  of  those 
commenters  who  suggested  that  the  creation 
of  additional  exclusions  from  consolidated 
billing  could  serve,  in  effect,  as  an  interim 
substitute  for  implementing  case-mix 
refinements.  We  believe  that  payment 
adjustments  relating  to  case-mix  would  best 
be  accomplished  directly  through 
refinements  in  the  case-mix  classification 
system.  Further,  we  note  that  the  Congress 
has  already  provided  an  interim  adjustment 
until  the  refinements  can  be  implemented,  in 
the  form  of  the  temporary  rate  increases  for 
certain  specified  RUG-III  groups  [enacted  by 
section  101(a)  of  the  BBRA,  as  amended  by 
section  314  of  the  BIPAj. 

/.  Application  of  the  SNF  PPS  to  SNF 
Services  Furnished  by  Swing-Bed 
Hospifals 

In  the  July  31,  2001  final  rule  (66  FR 
39562),  we  annoimced  the  conversion  of 
swing-bed  hospitals  to  the  SNF  PPS, 
effective  with  the  start  of  the  provider's 
first  cost  reporting  period  beginning  on 
or  after  July  1,  2002.  We  selected  this 
date  consistent  with  the  statutory 
provision  to  integrate  swing-bed 
hospitals  into  the  SNF  PPS  by  the  end 
of  the  SNF  transition  period,  that  is, 
June  30,  2002. 

As  of  July  31,  2003.  the  SNF  PPS 
covers  all  swing-bed  rural  hospitals  (as 
noted  previously  in  section  I.D  of  this 
final  rule,  section  203  of  the  BIPA 
exempted  critical  access  hospital  (CAH) 
swing-beds  from  the  SNF  PPS). 
Therefore,  all  rates  and  wage  indices 
outlined  in  earlier  sections  of  this  final 
rule  for  SNF  PPS  also  apply  to  all 
swing-bed  hospitals.  A  complete 
discussion  of  assessment  schedules,  the 
MDS  and  the  transmission  software, 
Raven-SB  for  Swing  Beds,  can  be  found 
in  the  July  31,  2001  final  rule  (66  FR 
39562).  The  latest  changes  in  the  MDS 
for  swing-bed  hospitals  are  listed  on  our 
SNF  PPS  Web  site,  http:// 
www.cms.hhs.gov/providers/snfpps/ 
snfppsmds.  asp. 

K.  Distinct  Part  Definition 

In  the  May  16.  2003  proposed  rule  (68 
FR  26777),  we  noted  that  while  some 
SNFs  function  as  separate,  independent 
entities,  we  have  recognized  since  the 
inception  of  the  Medicare  program  that 
it  is  also  possible  for  a  SNF  to  operate 
as  a  component,  or  "distinct  part"  of  a 
larger  organization.  However,  there  was 
no  precise  definition  of  a  "distinct 
part."  In  this  final  rule,  we  are  clarifying 
the  definition  of  a  distinct  part,  by 
adopting  a  set  of  criteria  that  provides 
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more  precise  guidance  to  providers  and 
State  licensure  and  certification 
agencies.  This  guidance  will  assist 
providers  in  luiderstanding  the  criteria 
that  govern  the  financial  and 
organizational  structure  of  these  entities 
to  facilitate  the  Medicare  and  Medicaid 
approval  process. 

Further,  we  proposed  adopting  certain 
additional  criteria  that  would  apply 
specifically  to  what  we  define  in  the 
rule  as  a  composite  distinct  part  SNF 
and/or  NF.  Under  these  criteria,  a 
composite  distinct  part  would  be  treated 
as  a  single  distinct  part  of  the  institution 
of  which  it  is  a  distinct  part,  and.  as 
such,  would  operate  under  a  single 
provider  agreement  with  a  single 
provider  number.  Fmlher,  to  ensure 
quality  of  care  and  quality  of  life  for  all 
residents,  we  proposed  that  the 
composite  distinct  part  would  be 
required  to  meet  all  of  the  participation 
requirements  set  forth  in  subpart  B  of 
part  483  independently  in  each  location. 
We  also  proposed  amending  §  483.10 
and  §483.12  to  afford  certain 
protections  and  rights  to  residents 
located  in  a  composite  distinct  part  SNF 
and/or  NF. 

Comment:  A  commenter  believed  that 
the  new  criteria  for  distinct  part 
certification  were  intended  to  determine 
if  a  facility  was  provider-based  and  a 
distinct  part  of  a  larger  facility.  Several 
other  commenters  believe  that  if  a  SNF 
meets  the  requirements  of  §  413.65 
(provider-based),  it  is  automatically 
considered  a  distinct  part  of  the  hospital 
to  which  it  claims  to  be  based. 

Response:  The  distinct  part 
certification  requirements  set  forth  in 
§  483.5  are  separate  and  apart  from  the 
requirements  to  be  considered  "provider 
based"  as  set  forth  in  §413.65.  Indeed, 
SNFs  are  no  longer  required  to  request 
or  be  approved  for  provider-based  status 
and  are  not  subject  to  the  provider- 
based  regulations  in  §413.65.  Moreover, 
simply  meeting  the  provider-based 
requirements,  which,  as  we  have 
previously  stated  do  not  apply  to  SNFs, 
does  not  translate  to  automatically 
meeting  the  distinct  part  requirements. 
Accordingly,  we  will  evaluate  each 
request  for  approval  of  a  distinct  part 
SNF  or  NF  against  the  criteria  outlined 
in  §483.5. 

Comment:  Several  facilities  have 
questioned  whether  the  receipt  of  a 
higher  rate  of  Medicaid  reimbursement 
is  a  justifiable  reason  for  us  to  determine 
that  a  particular  nursing  facility  is  a  part 
of  a  distinct  part  composite. 

Response:  We  do  not  consider  it  an 
efficient  use  of  public  monies  to 
approve  a  composite  distinct  part  or,  for 
that  matter,  a  distinct  part  for  the  sole 


piupose  of  enhancing  its  Medicaid 
payment. 

Comment:  Several  commenters 
recommend  that  we  eliminate  the 
condition  that  beds  cannot  be  scattered 
throughout  the  facility. 

Response:  The  Committee  Report  that 
accompanied  the  original  Medicare 
legislation  (Sen.  Fin.  Comm.  Rep.  No. 
404,  89th  Congress,  1st  Session  31-32 
(1965))  stated  that  a  posthospital 
extended  care  facility  could  be  an 
ii^titution  such  as  a  skilled  nursing 
home  or  a  distinct  part  of  an  institution, 
such  as  a  ward  or  wing  of  a  hospital  or 
a  section  of  a  facility  another  part  of 
which  might  serve  as  an  old  age  home. 
The  regulations  at  42  CFR  440.155 
describe  a  distinct  part  as  "  *  *  *  an 
identifiable  unit  such  as  an  entire  ward 
or  contiguous  ward,  a  wing,  floor  or 
building."  Thus,  we  believe  that  there  is 
no  legal  basis  for  permitting  the 
scattering  of  beneficiaries  throughout 
the  institution's  physical  plant.  Also, 
the  scattering  of  beneficiaries 
throughout  the  physical  plant  would 
make  the  survey  and  certification  of 
SNFs  and  NFs  a  much  more 
biu-densome  and  complicated  process. 
Finally,  it  would  mean  that  we  would 
be  applying  otu  rules  to  residents  or 
beds  per  se  rather  than  to  providers.  We 
apply  oiu  requirements  to  facilities,  not 
beds  or  residents.  Thus,  the  institution 
must  clearly  designate  the  area  that  is 
the  proposed  distinct  part  SNF  and/or 
NF. 

Comment:  Several  commenters 
suggested  that  we  allow  facilities  to 
designate  the  number  of  beds  to  be 
approved  and  to  identify  those  beds 
anj^where  within  the  facility  for  cost 
accoimting  or  survey  purposes.  The 
commenters  add  that  in  the  approval 
process  of  a  SNF  distinct  part,  the 
facility  would  demonstrate  to  us  the 
cost  accounting  methodology  for  a 
Medicare  distinct  part.  Regulations  for 
cost  accounting  for  a  Medicaid  distinct 
part  would  be  at  the  discretion  of  the 
State.  The  commenters  indicate  that, 
diu-ing  the  onsite  survey,  the  facility 
would  disclose  the  beds/rooms  that  the 
facilify  has  designated  as  comprising  the 
SNF  or  NF  distinct  part. 

Response:  We  agree  that  an  institution 
or  institutional  complex  should  be 
allowed  to  identify  die  number  of  beds 
to  be  approved  in  accordance  with  our 
policy.  We  also  agree  that  an  institution 
or  institutional  complex  be  allowed  to 
identify  the  building(s)  or  identify  parts 
of  building(s)  (that  is  wings,  wards,  or 
floors)  where  the  distinct  part  is  located 
as  long  as  the  location  comports  with 
the  distinct  part  rules.  However,  for 
both  cost  accoimting  and  siuvey  and 
certification  purposes,  we  must  know  in 


advance  of  the  initial  or  recertification 
surveys,  the  number  of  beds  in  the 
distinct  part  and  the  location  of  the 
distinct  part  with  respect  to  the  entire 
complex.  This  assures  that  the 
surveying  entity,  either  the  State  survey 
agency  or  our  regional  office,  can 
allocate  adequate  resources  to  conduct 
the  survey  and  then  proceed  direcUy  to 
the  distinct  part  to  begin  the  survey.  It 
also  provides  for  adequate  cost 
information  from  the  provider's  records 
to  support  payments  made  for  services 
furnished  to  beneficiaries.  If  there  are 
changes  in  the  number  of  distinct  part 
beds  and/or  their  location  in  an 
approved  distinct  part  facility,  we  must 
approve  those  changes  in  accordance 
with  established  policy. 

Comment:  One  commenter  states  that 
we  are  forcing  nursing  homes  to  transfer 
residents  to  different  rooms  based  on 
the  certification  of  beds. 

Response:  We  disagree  with  the 
commenter.  It  is  the  niu'sing  home,  not 
the  Medicare  or  Medicaid  program,  that 
decides  in  which  room  an  individual 
will  be  placed.  As  noted  previously, 
facilities  are  certified,  not  beds.  An 
individual,  in  selecting  a  nursing  home 
for  Medicare  or  Medicaid  purposes,  may 
choose  any  facility  he/she  likes 
provided  the  selected  facility  chooses  to 
accept  him  or  her.  If  a  nursing  home 
wants  to  place  a  person  anywhere  in  the 
home,  the  facility  could  choose  to  have 
the  entire  nursing  home  participate  in 
both  Medicare  and  Medicaid. 

Comment:  Several  commenters 
expressed  concern  with  the  "close 
proximity"  requirements  set  forth  in  the 
definition  of  a  distinct  part  relating  to 
location.  Another  commenter  even 
recommended  that  the  definition  of  a 
distinct  part  exclude  reference  to 
location.  Instead,  the  commenter 
suggested  that  the  definition  be  revised 
to  include  being  adjacent  to,  on  the 
same  campus  of,  or  on  multiple 
campuses  of  an  institution  that  meets  all 
the  criteria  of  ovraership  and 
management  control  mentioned  in 
§  483.5(b)(2).  Yet  another  commenter 
believes  that  the  requirements  for 
location  required  that  the  distinct  part 
be  located  strictly  in  the  main  building 
and  not  be  allowed  to  exist  at  another 
location  that  is  part  of  the  institution's 
campus. 

Response:  In  the  definition  of  a 
distinct  part  set  forth  in  the  proposed 
rule  of  May  16,  2003  (68  FR  26758),  we 
stated  that  an  SNF  or  NF  distinct  part 
may  be  comprised  of  one  or  more 
buildings  or  designated  parts  of 
buildings  (that  is,  wings,  wards,  or 
floors)  that  are — 
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•  In  the  sai  ae  physical  area 
immediately  idjacent  to  the  institution's 
main  buildin|;s: 

•  Other  are  as  and  structures  that  are 
not  strictly  cc  ntiguous  to  the  main 
buildings  but  are  located  within  close 
proximity  of  I  he  main  buildings;  and 

•  Any  othe  r  areas  that  we  determine 
on  an  Individ  ial  basis,  to  be  part  of  the 
institution's  campus. 

While  we  u  aderstand  the  concerns 
expressed  by  hese  commenters,  we  are 
retaining  the  1  anguage  in  the  proposed 
rule  regarding  location  and  close 
proximity  to  i  fford  flexibility  in  our 
determinatior  s.  It  is  our  view  that,  in 
order  to  meet  the  requirements  for 
supervision  ajud  control,  and  to  function 
as  an  integral  and  subordinate  part  of 
the  institutior  ,  with  significant  common 
resource  usage  of  buildings,  equipment, 
personnel  anc  services,  a  distinct  part 
would  need  tc  be  located  in  close 
proximity  to  t  le  institution  of  which  it 
is  a  part.  However,  to  clarify  and 
address  some  of  the  commenters' 
concerns,  we  ire  revising  §  483.5(b)(1) 
by  clarifying  t  lat  a  distinct  part  SNF  or 
NF  is  "physic  illy  distinguishable  from 
the  larger  inst  tution"  rather  than  "a 
physically  identifiable  component."  As 
for  concerns  v  'ith  respect  to  locations 
outside  the  institution's  main  building, 
we  believe  the  definition  provides 
flexibility  to  n  K:ogmze  distinct  part 
SNFs  or  NFs  t  lat  are  not  co-located  at 
the  institutior 's  main  building  and,  in 
conformity  wi  Lh  the  regulations  as 
finalized,  will  continue  to  do  so  by 
making  such  c  eterminations  on  an 
individual  basis. 

Comment:  /  commenter  suggested 
that,  instead  o "  creating  the  term 
"composite  distinct  part,"  we  broaden 
the  definition  of  distinct  part,  thus 
negating  the  n  jcessity  to  make 
composite  disi  inct  part  a  separate  term. 

Response:  Although  we  certainly 
want  to  keep  c  ur  definitions  of  terms  as 
simple  and  as  realistic  as  possible,  we 
are  retaining  o  \ii  definition  of  a 
composite  dislinct  part  because  the  term 
best  describes  Ithe  situations  we  have 
encountered  tl  lat  were  not  previously 
addressed  in  regulations. 

Comment:  Several  commenters 
recommendedl  that  existing  SNFs  and 
NFs  that  are  a  physically  identifiable 
component  of  m  institution  be 
grandfathered  as  appropriate  as  a 
distinct  part  ol  that  institution  without 
having  to  submit  a  written  request  to- us. 
Another  comn  lenter  encoiu'aged  us  to 
provide  a  trani  lition  period  before 
implementation  of  the  distinct  part 
definition  and  composite  distinct  part 
definition  to  allow  providers  time  to 
come  into  com  pliance  with  the 
accompanying  requirements. 


Response:  We  do  not  agree  that 
existing  distinct  part  SNFs  and  NFs 
should  be  grand^thered.  All  proposed 
and  existing  distinct  parts  must  submit 
a  written  request  to  us  as  set  forth  at 
§  483.5(b)(2)(vi).  At  a  minimum,  an  SNF 
and/or  NF  must  demonstrate  in  writing 
how  it  meets  the  definition  of  a  distinct 
part  or  composite  distinct  part.  This 
definition  has  been  discussed  in  detail 
in  both  the  proposed  rule  and  in  this 
final  rule,  and  provides  extensive 
guidance  to  providers  on  compliance 
with  these  requirements. 

The  effective  date  of  this  final  rule  is 
October  1,  2003.  However,  in  response 
to  these  conunents,  we  will  disseminate 
administrative  guidance  to  implement 
the  regulation  with  minimal  burden  to 
providers  and  States,  in  accordance 
with  the  requirement  at  §  483.5(b){2)(vi). 

Comment:  A  commenter  suggested 
that  we  allow  the  approval  to  be  a 
distinct  part  to  be  made  on  a  retroactive 
basis. 

Response:  We  disagree.  The  purpose 
of  this  regulation  is  to  codify  existing 
criteria  for  approval  of  distinct  parts. 
For  most  facilities,  the  impact  of  this 
regulation  will  be  that  the  criteria  are 
easier  to  understand  and  can  be  more 
readily  used  by  facility  staff  to  monitor 
continued  compliance.  For  those 
entities  requesting  initial  Medicare  and/ 
or  Medicaid  approval,  there  is  no  reason 
that  the  SNF  or  NF  could  not  be  in 
compliance  with  the  criteria  at  the  time 
approval  is  requested.  Indeed,  we  are 
requiring  that  a  request  for  a  distinct 
part  be  part  of  the  Medicare  and/or 
Medicaid  approval  process.  The  same  is 
true  in  situations  where  there  is  a 
change  of  ownership  or  a  change  in  bed 
size  of  an  existing  facility.  When  a 
provider  is  contemplating  a  change  of 
ownership,  the  provider  must  notify  us 
in  advance;  thus,  we  are  requiring  that 
a  request  for  distinct  part  approval  be 
included  as  part  of  its  notification  to  us. 
In  those  instances  where  an  existing 
SNF  or  NF  requests  a  change  in  bed 
size,  that  request  must  be  filed  45  days 
in  advance  of  the  change  as  stated  in 
established  policy;  therefore,  we  are 
requiring  that  the  request  for  distinct 
part  approval  be  included  in  the  request 
for  a  change  in  bed  size. 

Comment:  There  were  a  number  of 
comments  regarding  specific 
administrative  procedures,  such  as 
those  relating  to  the  process  for 
requesting  a  distinct  part  approval  and 
the  appeal  of  a  denial  of  a  request. 

Response:  We  believe  that  the 
detailed  distinct  part  criteria  set  forth  in 
the  regulations,  as  discussed  further  in 
the  proposed  rule  and  in  this  final  rule, 
already  provide  extensive  guidance  to 
providers  on  compliance  with  these 


requirements.  However,  as  we  noted  in 
the  July  31.  2000  final  rule  (65  FR 
46791),  and  again  in  the  July  31,  2001 
final  rule  (66  FR  39588),  specific 
operational  instructions  are  beyond  the 
scope  of  the  SNF  PPS  final  rule,  and  are 
addressed  instead  through  program 
issuances. 

Comment:  A  commenter  had  several 
questions  regarding  the  term  "composite 
distinct  part."  The  commenter  asked 
whether  an  institution  may  operate  two 
or  more  physically  separate  locations  all 
of  which  would  qualify  as  SNFs,  and 
whether  we  will  treat  them  as  if  they  are 
a  single  SNF.  On  the  other  hand,  if  an 
institution  operates  a  SNF  at  two 
locations,  will  only  one  location  qualify 
as  a  SNF  and  the  other  will  qualify  as 
a  NF?  The  commenter  also  asked 
whether  all  of  the  various  locations 
comprise  a  single  composite  distinct 
part  or  whether  each  location  itself 
qualifies  as  a  composite  distinct  part. 

Response:  By  definition,  a  composite 
distinct  part  is  a  combination  of  two  or 
more  physically  separate  locations 
where  SNF  and/or  NF  services  are 
provided,  all  of  which  operate  under  a 
single  Medicare  or  Medicaid  provider 
agreement,  constituting  a  single  distinct 
part  SNF  and/or  a  single  distinct  part 
NF. 

Comment:  A  commenter  requested 
that  we  further  explain  the 
administrative  implications  relating  to  a 
composite  distinct  part  SNF  or  NF.  The 
commenter  specifically  asked  for 
guidance  with  respect  to  the  filing  of  the 
Medicare  cost  report,  the  selection  of  a 
cost  reporting  period,  the  issuance  of  a 
provider  number,  the  selection  of  a 
fiscal  intermediary,  and  any  additional 
administrative  requirements. 

Response:  As  we  have  stated  above,  a 
composite  distinct  part  is  in  fact  a 
combination  of  two  or  more  physically 
separated  locations  where  SNF  and/or 
NF  services  are  provided,  all  of  which 
operate  under  a  single  Medicare  or 
Medicaid  provider  agreement, 
constituting  a  single  distinct  part  SNF 
and/or  a  single  distinct  part  NF. 
Therefore,  a  composite  distinct  part  SNF 
must  file  a  single  Medicare  cost  report, 
use  the  same  cost  reporting  period 
selected  by  the  institution  of  which  it  is 
a  distinct  part,  use  a  single  provider 
number  and  the  same  fiscal 
intermediary  as  that  selected  by  the 
institution  of  which  it  is  a  distinct  part. 
The  composite  distinct  part  is  subject  to 
the  change  in  bed  size  policies  that  we 
establish  for  all  SNFs  and  NFs. 

Comment:  Several  commenters  were 
unclear  as  to  the  reason  why  we  were 
creating  the  term  "composite  distinct 
part." 
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Response:  As  we  stated  in  the 
proposed  rule  of  May  16,  2003  (68  FR 
26758),  the  growing  frequency  of 
hospital  mergers  (in  which  each  of  the 
merging  hospitals  brings  its  own 
distinct  part  SNF  and/or  NF  into  the 
merger)  has  created  situations  where  the 
newly  merged  hospital  entity  includes 
multiple  physical  plants  in  which  SNF 
and/or  NF  services  are  provided  in 
different  physical  locations:  that  is,  the 
creation  of  a  composite  distinct  part 
SNF  and/or  NF.  Moreover,  that  hospital 
might  additionally  purchase  a 
freestanding  SNF  and/or  NF  for  use  in 
placing  those  of  its  inpatients  who  are 
ready  for  hospital  discharge.  Existing 
guidance  on  what  constitutes  a  distinct 
part  does  not  address  these  types  of 
situations.  Thus,  we  have  established 
these  criteria  in  an  effort  to  reduce 
uncertainty  and  to  allow  providers  to 
make  informed  decisions.  This  rule  also 
establishes  protections  for  beneficiaries 
who  reside  in  composite  distinct  parts. 

Comment:  A  commenter  questioned  if 
States  would  be  required  to  apply  the 
same  definition  in  determining  distinct 
part  approval  for  purposes  of  State 
licensing  and  Medicaid  reimbm-sement 
laws. 

Response:  The  criteria  and  definitions 
set  forth  in  this  rule  apply  to  SNFs  and 
NFs  that  are  approved  to  participate  in 
either  the  Medicare  program  or  the  State 
Medicaid  program  (or  both).  As  such, 
for  participation  in  the  Medicare  and/or 
Medicaid  programs,  the  criteria  in  this 
rule  must  be  met. 

Comment:  A  commenter  stated  that 
we  should  consider  CMS  staff  time  that 
will  be  required  to  approve  mergers. 

Response:  Providers  who  are 
participating  in  the  Medicare  and/or 
Medicaid  program  are  required  to  notify 
us  of  any  proposed  change  of  ownership 
before  the  effective  date  of  the 
transaction,  since  these  transactions 
directly  affect  the  provider  agreement. 
Reviewing  these  transactions  is  a 
function  that  our  Regional  Offices  are 
currently  performing  and  will  not 
require  additional  CMS  staff  time. 

In  the  proposed  §483.5(c)(2)(iii),  we 
inadvertently  used  the  term  "hospitals" 
rather  than  "institutions"  in  our 
discussion  of  changes  of  ownership.  We 
are  revising  §  483.5(c)(2)(iii)  by 
replacing  the  word  "hospitals"  with 
"institutions,"  since  this  provision  is 
meant  to  apply  more  generally  to 
institutions,  which  could  include,  but 
are  not  limited  to,  hospitals.  We  are  also 
replacing  the  word  "merged"  with 
"change  of  ownership"  throughout  the 
regulations  text  since  this  provision 
more  accurately  applies  in  all  cases 
where  there  is  a  change  of  ownership. 
For  the  same  reason,  we  are  deleting  the 


examples  referencing  hospitals  at 
§  483.5(b)(1). 

Comment:  A  commenter  stated  that 
our  policy  of  allowing  only  one  distinct 
part  SNF  and/or  one  distinct  part  NF  is 
problematic  as  it  could  jeopardize  the 
funding  for  certain  programs  that  are 
predicated  on  specific  State  program 
requirements. 

Response:  It  has  been  our 
longstanding  policy  that  an  institution 
or  institutional  complex  only  be 
allowed  to  have  one  distinct  part  SNF 
and/or  one  distinct  part  NF.  Moreover, 
our  policy  is  based  on  sections  1819(a) 
and  1919(a)  of  the  Act,  which  define  a 
SNF  and  a  NF,  respectively,  as  "an 
institution  (or  a  distinct  part  of  an 
institution).  *  *  *"  It  is  oiu  view  that 
this  reference  to  the  singular,  that  is,  "a" 
distinct  part  indicates  that  the  Congress 
did  not  contemplate  permitting  the 
establishment  of  more  than  one  distinct 
part  SNF  or  NF  in  any  given  institution. 
This  language  is  also  reflected  in  the 
Committee  Report  accompanying  the 
original  Medicare  legislation  previously 
discussed  in  the  May  16,  2003  proposed 
rule  (68  R  26777). 

Comment:  Several  commenters 
suggested  the  term  "distinct  part"  be 
defined  using  language  that  had 
previously  appeared  in  the  State 
Operations  Manual  §  2110,  "The  term 
'distinct  part'  denotes  that  the  unit  is 
organized  and  operated  to  give  a  distinct 
type  of  care  within  a  larger  organization 
which  otherwise  renders  other  fypes  or 
levels  of  care.  *   *   *" 

Response:  We  are  not  making  the 
revision,  as  suggested  by  the 
commenters,  because  this  would 
necessitate  a  change  in  the  statute. 

Comment:  Two  commenters 
expressed  a  concern  that  the  restrictions 
on  room  changes  made  within  the 
locations  of  the  composite  distinct  part 
would  affect  the  transfer  of  residents 
between  levels  of  care  (that  is,  skilled 
nursing  facility  services  are  provided  in 
one  location  of  the  composite  distinct 
part  and  nursing  facility  services  are 
provided  in  another  location  of  the 
composite  distinct  part.) 

Response:  We  do  not  consider  the 
resident  protections  in  newly  added 
§  483.12(a)(8)  that  apply  to  room 
changes  to  have  any  impact  on  residents 
transferring  between  different  levels  of 
care  within  a  composite  distinct  part. 
There  is  a  distinction  between  room 
changes  and  transfers.  Room  changes 
occur  within  the  same  certified  facility, 
such  as  within  a  composite  distinct  part. 
Section  483.12(a)(1)  defines  transfers 
and  discharges  as,  "*  *  *  movement  of 
a  resident  to  a  bed  outside  of  the 
certified  facility  whether  that  bed  is  in 
the  same  physical  plant  or  not.  Transfer 


and  discharge  does  not  refer  to  the 
movement  of  a  resident  within  the  same 
certified  facility." 

Comment:  The  commenter  urged  us  to 
implement  the  definitions  for  distinct 
parts  and  composite  distinct  parts  in  a 
manner  that  neither  adds  administrative 
burden  on  SNFs  or  NFs.  nor  adversely 
affects  their  quality  of  care  or  financial 
status.  The  commenter  stated  further 
that  State  Medicaid  programs  and  other 
payers  should  not  be  required  to  use  the 
new  definitions,  and  that  the  creation  of 
the  definitions  should  not  hamper  their 
ability  to  use  the  previous  definitions. 

Response:  It  is  not  our  inteiit  in 
defining  the  terms  distinct  part  and 
composite  distinct  part  to  add  to  a 
SNF's  or  NF's  administrative  burdens  or 
to  adversely  affect  the  quality  of  care 
provided  to  the  residents,  or  to  affect  the 
SNF's  or  NF's  financial  status.  We 
believe  that  our  definitions  of  these 
terms  should  be  clearly  stated  in 
regulations  in  order  to  reduce 
uncertainty  and  allow  providers  to  make 
informed  decisions  and  enhance  the 
survey  and  certification  process. 

We  do  expect  that  the  distinct  part 
regulations  be  applied  to  SNFs 
participating  in  the  Medicare  program 
and  NFs  participating  in  the  Medicaid 
program  in  exactly  the  same  manner.  As 
we  have  discussed  previously,  the 
statutory  definitions  of  a  SNF  and  a  NF 
that  appear  in  sections  1819(a)  and 
1919(a)  of  the  Act,  respectively,  use 
identical  language,  "an  institution  (or  a 
distinct  part  of  an  institution)"  and  thus 
are  not  intended  to  be  treated 
differently.  Moreover,  §440.155  and  the 
Medicare  guidelines  concerning  distinct 
parts  have  always  correlated,  and  we 
believe  that  to  allow  different  distinct 
part  rules  for  the  two  programs  would 
only  create  confusion  and  would  not  be 
consistent  with  the  intent  of  the 
Congress.  We  are  also  making  editorial 
technical  changes  to 
§440.40(a)(l)(ii)(A),§  483.5(b)(1), 
§  483.5(b)(2),  §483. 5(c),  and 
§483.10(b)(12).  These  were  made  solely 
to  clarify  and  make  more 
understandable  the  regulations  text. 

L.  Quality  of  Care  Efforts  Under  the  SNF 
PPS 

In  the  supplemental  proposed  rule  (68 
FR  34772),  we  expressed  our 
expectation  that  the  majority  of  any 
additional  payments  that  might  result 
from  the  introduction  of  a  forecast  error 
adjustment  (as  discussed  previously  in 
section  III.H.3  of  this  final  rule)  would 
be  used  for  direct  care  services  to 
nursing  home  residents  and  quality 
improvement  activities  and  programs. 
We  also  solicited  comments  on  how 
SNFs  could  account  for  these  direct  care 
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acuity  or  functional  limitation 
populations.  Therefore,  it  became 
apparent  that  we  do  not  currently  have 
a  clear  way  to  target  payments  to  quality 
improvements  in  a  uniform  manner  that 
will  benefit  the  Medicare  program  in 
general.  However,  we  want  to  reiterate 
our  expectation  that  this  additional 
funding  be  used  to  improve  direct  care. 
We  strongly  encourage  providers  to 
continue  their  efforts  to  develop  and 
expand  programs  such  as  the  grass  roots 
initiatives  discussed  later  in  this 
preamble  that  promote  high  quality 
care. 

We  are  also  continuing  to  explore  a 
variety  of  quality  initiatives,  including 
the  relationship  between  staffing  and 
quality  outcomes.  We  have  recently 
awarded  a  contract  to  generate  an 
informed  set  of  CMS  options  for 
establishing  a  system  of  public  reporting 
of  nursing  home  staffing  information. 
The  report  will  detail  a  set  of  options  for 
us  to  consider  with  respect  to  which 
data  elements  to  collect,  and  how  those 
data  elements  can  best  be  transmitted, 
audited,  and  displayed  on  our  Web  site 
along  with  other  consumer  information. 
The  data  obtained  with  this  contract 
will  be  used  in  continuing  emalysis  of 
staffing  levels  and  resident  outcomes. 
We  are  also  in  the  process  of  awarding 
another  contract  that  will  expand  on  the 
current  nurse  staffing  study.  This 
contract  will  examine  staffing  in  general 
in  an  attempt  to  develop  a  quality 
measure{s)  for  reporting  as  part  of  the 
Nursing  Home  Quality  Initiative  (NHQI) 
effort. 

Finally,  the  Department  has  recently 
completed,  under  contract,  a  study  of 
State-initiated  nursing  home  quality 
programs  and  will  soon  be  completing 
another  contracted  study  on  State- 
initiated  nursing  home  nurse  staffing 
ratios.  We  plan  to  further  investigate 
various  State  initiatives  designed  to 
integrate  quality  incentives  into  their 
payment  systems.  For  example,  some 
States  already  tie  direct  care 
reimbursement  to  actual  direct  care 
staffing  expenditures.  In  addition,  other 
States  are  looking  at  a  variety  of  best 
practice  standards  that  could  be 
monitored  and  recognized  through 
incentive  payments.  We  plan  to 
incorporate  any  promising  State 
initiatives  into  our  ongoing  research 
efforts,  which  could  serve  as  the  basis 
for  future  recommendations. 

Comment:  Several  commenters 
pointed  out  that  the  national  nursing 
facility  trade  associations  and  their  State 
affiliates  are  already  strongly  committed 
to  enhancing  quality,  and  described  a 
number  of  grass  roots  initiatives, 
including  State-wide  customer  service 
and  public  reporting  programs.  State- 


association-run  quality  monitoring  and 
early  warning  systems,  and  a  variety  of 
programs  to  train  staff,  provide  career 
ladders,  and  increase  retention.  These 
commenters  pointed  out  that  the 
national  nursing  facility  trade 
associations  have  strongly  supported  the 
development  of  our  quality  measures, 
and  are  working  in  partnership  with  us 
on  a  number  of  other  quality  initiatives. 
Other  commenters  cited  industry 
interest  in  and  support  for  a  number  of 
initiatives,  including  the  Eden 
Alternative,  Wellspring,  and  the  Pioneer 
Network,  which  have  demonstrated  the 
ability  to  attract  and  retain  high  qualitv 
staff. 

Response:  We  have  focused 
significant  resources  in  the  past  two 
years  on  improving  the  quality  of  health 
care  provided  by  Medicare  providers. 
Our  efforts  with  respect  to  nursing  home 
quality  have  been  particularly  intensive. 
We  recognize  that  several  national 
organizations  and  their  members  have 
worked  with  us  on  several  quality 
initiatives,  including  the  Nursing  Home 
Quality  Initiative  (NHQI).  The  NHQI  is 
a  four-prong  effort  that  consists  of — 

•  Regulation  and  enforcement  efforts 
conducted  by  State  survey  agencies  and 
by  us; 

•  Improved  consumer  information  on 
the  quality  of  care  in  nursing  homes; 

•  Continual,  community-based 
quality  improvement  programs  designed 
to  help  nursing  homes  improve  their 
quality  of  care;  and 

•  Collaboration  and  partnership  to 
utilize  available  knowledge  and 
resources  effectively. 

We  are  pleased  that  several 
commenters  shared  their  efforts  to  have 
a  positive  impact  on  beneficiaries' 
outcomes.  A  variety  of  programs  have 
been  designed  on  the  State  or 
organization  level  to  improve  staff 
knowledge  and  expertise  by  providing 
unique  training  and  educational 
opportunities.  In  addition,  many 
providers  are  participating  in  several 
new  and  innovative  programs  that 
explore  different  ways  to  better  serve 
patients.  For  example,  the  Pioneer 
Network,  Eden  Alternative,  and 
Wellspring  programs  are  designed  to 
impart  a  culture  change  that  positively 
influences  the  aging  population. 
Providers  involved  in  these  three 
programs  report  improvements  in  staff 
retention,  staff  morale,  and  resident 
outcomes,  including  decreased 
pharmaceutical  utilization  and 
improved  mobility.  These 
improvements  have  also  been  associated 
with  more  positive  patient  outcomes,  as 
evidenced  by  the  results  of  State 
surveys. 
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We  encourage  the  national 
associations  and  their  affiliates  to 
communicate  information  on  these 
innovative  programs  to  their  entire 
membership,  and  to  encoiu-age 
expansion  of  these  innovative  programs 
across  the  country.  We  also  encourage 
the  development  of  partnerships  among 
nursing  homes,  CMS,  the  State  agencies, 
Quality  Improvement  Organizations 
(QIOs),  consumers,  and  other 
stakeholders  in  developing  and 
promoting  programs  designed  to 
maintain  and  enhance  high  quality  care. 
We  also  encourage  the  national 
organizations  to  continue  to  share 
information  on  potential  quality 
initiatives  with  and  between  their  State 
affiliates  and  providers.  Finally,  we 
encourage  these  stakeholders  to  work 
with  us  to  design  Federal  demonstration 
projects  to  examine  more  fully  a  variety 
of  quality  models,  including  the 
development  of  payment  systems  with 
integrated  quality  incentives.  -  • 

IV.  Provisions  of  the  Final  Rule 

The  provisions  of  this  final  rule  are  as 
follows: 

•  We  are  revising  §411. 15(p}(2){xii) 
toiQ£O£p0rtT^  additional  chemotherapy 
service  exclusions  fi"om  SNF 
consolidated  billing,  as  well  as  a 
conforming  revision  in  the  regulations 
at§489.20(s}(12). 

•  We  are  revising  §  413.337(d)  by 
adding  a  new  paragraph  (2),  which 
establishes  an  adjustment  to  the  annual 
increase  in  the  SNF  market  basket  index 
amount  to  account  for  forecast  error. 

•  We  are  revising  §  483.5  to  include 
specific  definitions  of  the  terms 
"distinct  part"  and  "composite  distinct 
part."  We  are  also  making  conforming 
changes  in  subpart  B  of  part  483  of  the 
regulations,  as  well  as  in  parts  413  and 
440. 

In  addition,  we  are  making  the 
following  technical  corrections  in  the 
regulations  text,  as  discussed  in  the 
proposed  rule: 

•  We  are  revising  a  cross-reference 
that  appears  in  §  409.20(c)  of  the 
regulations.  Section  409.20  provides  a 
general  introduction  to  the  subsequent 
sections  (§409.21  through  §409.36)  that 
set  forth  the  specific  requirements 
pertaining  to  the  SNF  benefit.  However, 
in  referring  to  the  sections  that  follow, 
the  cross-reference  in  §  409.20(c) 
concerning  terminology  inadvertently 
omits  a  reference  to  §  409.21,  and  we  are 
now  correcting  that  omission  by 
revising  the  cross-reference  to  read 

"§  409.21  through  §  409.36". 

•  We  are  correcting  the  spelling  of  the 
word  "describe"  as  it  appears  in  the 
second  sentence  of  the  regulations  text 
at§483.20(k)(l). 


Also,  as  discussed  in  the  supplemental 
proposed  rule,  we  are  correcting  the 
spelling  of  the  word  "standardized"  in 
the  second  sentence  of  §  413.345  of  the 
regulations.  Further,  we  are  taking  this 
opportimity  to  make  the  following 
additional  technical  corrections: 

•  We  are  restoring  a  portion  of  the 
regulations  text  that  was  inadvertently 
deleted  from  §  488.438(d),  dealing  with 
civil  money  penalties.  As  originally 
published  in  the  Federal  Register  on 
November  10. 1994  (59  FR  56248), 
paragraph  (d)  of  §  88.438  contained 
three  numbered  paragraphs.  However, 
when  this  section  of  the  regulations  was 
republished  on  March  18.  1999  (64  FR 
13361).  paragraph  (3)  was  inadvertently 
omitted.  Accordingly,  we  are  now 
restoring  this  portion  of  the  regulations 
text,  which  reads  as  follows:  "(3) 
Repeated  deficiencies  are  deficiencies  in 
the  same  regulatory  grouping  of 
requirements  found  at  the  last  survey, 
subsequently  corrected,  and  found  again 
at  the  next  survey." 

•  In  paragraph  (d)  of  §  489.22.  which 
deals  with  prepayment  requirements  in 
providers,  we  are  correcting  the  phrase 
"covered  impatient  services"  to  read 
"covered  inpatient  services". 

V.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  to  provide  a  period  for  public 
comment  before  the  provisions  of  the 
technical  corrections  included  in  this 
final  rule  take  effect.  We  can  waive  this 
procedure,  however,  if  we  find  good 
cause  that  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporate  a  statement  of 
the  finding  and  its  reasons  in  the  notice 
issued. 

We  find  it  unnecessary  to  undertake 
notice  and  comment  rulemaking  as  to 
these  technical  changes  as  they  merely 
provide  technical  corrections  to  the 
regulations  and  do  not  make  any 
substantive  changes  to  the  regulations. 
Therefore,  for  good  cause,  we  waive 
notice  and  comment  procedures. 

VI.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 


Vn.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16,  1980^  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act  (the  Act),  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  (Pub.  L. 
104-4).  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  assigns  responsibility  of  duties) 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 
This  final  rule  is  a  major  rule,  as  defined 
in  Title  5.  United  States  Code,  section 
804(2),  because  we  estimate  the  impact 
of  the  standard  update  will  increase 
payments  to  SNFs  by  approximately 
$400  million.  In  addition,  we  have 
adjusted  the  FY  2004  rates  to  reflect  the 
3.26  percent  cumulative  forecast  error 
since  the  start  of  the  SNF  PPS  on  July 
1,  1998.  This  adjustment  increases 
payments  to  SNFs  by  an  additional  $450 
million,  for  an  aggregate  increase  in 
payments  of  $850  million. 

The  update  set  forth  in  this  final  rule 
applies  to  payments  in  FY  2004. 
Accordingly,  the  analysis  that  follows 
describes  the  impact  of  this  one  fiscal 
year  only.  In  accordance  with  the 
requirements  of  the  Act,  we  will  publish 
a  notice  for  each  subsequent  fiscal  year 
that  will  provide  for  an  update  to  the 
payment  rates  and  that  will  include  an 
associated  impact  analysis. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  SNFs  and 
most  other  providers  and  suppliers  are 
small  entities,  either  by  their  nonprofit 
status  or  by  having  revenues  of  $1 1 .5 
million  or  less  in  any  1  year.  For 
purposes  of  the  RFA,  approximately  53 
percent  of  SNFs  are  considered  small 
businesses  according  to  the  Small 
Business  Administration's  latest  size 
standards  with  total  revenues  of  $11.5 
million  or  less  in  any  1  year  (for  further 
information,  see  65  FR  69432, 
November  17,  2000).  Individuals  and 
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requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
As  stated  above,  this  final  rule  will  have 
no  substantial  effect  on  State  and  local 
governments. 

The  purpose  of  this  final  rule  is  not 
to  initiate  significant  policy  changes 
with  regard  to  the  SNF  PPS;  rather,  it  is 
to  provide  an  update  to  the  rates  for  FY 
2004  and  to  address  a  number  of  policy 
issues  related  to  the  PPS.  We  believe 
that  the  revisions  and  clarifications 
mentioned  elsewhere  in  this  final  rule 
(for  example,  with  respect  to 
determining  distinct  part  status)  will 
have,  at  most,  only  a  negligible  overall 
effect  upon  the  regulatory  impact 
estimate  specified  in  the  rule.  As  such, 
these  revisions  will  not  represent  an 
additional  burden  to  the  industry. 

B.  Anticipated  Effects 

This  final  rule  sets  forth  updates  of 
the  SNF  PPS  rates  contained  in  the  July 
31.  2002  update  (67  FR  49798).  The 
impact  analysis  of  this  final  rule 
represents  the  projected  effects  of  the 
changes  in  the  SNF  PPS  from  FY  2003 
to  FY  2004.  We  estimate  the  effects  by 
estimating  payments  while  holding  all 
other  payment  variables  constant.  We 
use  the  best  data  available,  but  we  do 
not  attempt  to  predict  behavioral 
responses  to  these  changes,  and  we  do 
not  make  adjustments  for  future  changes 
in  such  variables  as  days  or  case-mix. 

This  analysis  incorporates  the  latest 
estimates  of  growth  in  service  use  and 
payments  under  the  Medicare  SNF 
benefit,  based  on  the  latest  available 
Medicare  claims  from  2001.  We  note 
that  certain  events  may  combine  to  limit 
the  scope  or  accuracy  of  our  impact 
analysis,  because  such  an  analysis  is 
future-oriented  and,  thus,  very 
susceptible  to  forecasting  errors  due  to 
other  changes  in  the  forecasted  impact 
time  period.  Some  examples  of  such 
possible  events  are  newly-legislated 
general  Medicare  program  funding 
changes  by  the  Congress,  or  changes 
specifically  related  to  SNFs.  In  addition, 
changes  to  the  Medicare  program  may 
continue  to  be  made  as  a  result  of  the 
BBA,  the  BBRA,  the  BIPA,  or  new 
statutory  provisions.  Although  these 
changes  may  not  be  specific  to  the  SNF 
PPS,  the  nature  of  the  Medicare  program 
is  such  that  the  changes  may  interact, 
and  the  complexity  of  the  interaction  of 
these  changes  could  make  it  difficult  to 
predict  accurately  the  full  scope  of  the 
impact  upon  SNFs. 

In  accordance  with  section 
1888(e)(4)(E)  of  the  Act,  the  payment 
rates  for  FY  2004  are  updated  by  a  factor 
equal  to  the  market  basket  index 
percentage  increase  to  determine  the 


payment  rates  for  FY  2004.  We  note  that 
in  accordance  with  section  101(a)  of  the 
BBRA  and  section  314  of  the  BIPA,  the 
existing,  temporary  increase  in  the  per 
diem  adjusted  payment  rates  of  20 
percent  for  certain  specified  RUGs  (and 
6.7  percent  for  certain  others)  remains 
in  effect  until  the  implementation  of 
case-mix  refinements.  In  updating  the 
rates  for  FY  2004,  we  made  a  number  of 
.  standard  annual  revisions  and 
clarifications  mentioned  elsewhere  in 
this  notice  (for  example,  the  update  to 
the  wage  and  market  basket  indices 
used  for  adjusting  the  Federal  rates). 
These  revisions  will  increase  payments 
to  SNFs  by  approximately  $400  million. 
In  addition,  we  have  adjusted  the  FY 
2004  rates  to  reflect  the  3.26  percent 
cumulative  forecast  error  since  the  start 
of  the  SNF  PPS  on  July  1,  1998.  This 
adjustment  increases  payments  to  SNFs 
by  an  additional  $450  million,  for  an 
aggregate  increase  in  payments  of  $850 
million. 

The  impacts  are  shown  in  Table  11. 
The  breakdown  of  the  various  categories 
of  data  in  the  table  follows. 

The  first  column  shows  the 
breakdown  of  all  SNFs  by  urban  or  rural 
status,  hospital-based  or  freestanding 
status,  and  census  region. 

The  first  row  of  figures  in  the  first 
column  describes  the  estimated  effects 
of  the  various  changes  on  all  facilities. 
The  next  six  rows  show  the  effects  on 
facilities  split  by  hospital-based, 
freestanding,  urban,  and  rural 
categories.  The  next  twenty  rows  show 
the  effects  on  urban  versus  rural  status 
by  census  region.  The  final  four  rows 
show  the  effects  on  facilities  by  ' 

ownership  type. 

The  second  column  in  the  table  shows 
the  number  of  facilities  in  the  impact 
database. 

The  third  column  of  the  table  shows 
the  effect  of  the  annual  update  to  the 
wage  index.  The  total  impact  of  this 
change  is  zero  percent;  however,  there 
are  distributional  effects  of  the  change. 

The  fourth  column  of  the  table  shows 
the  effect  of  all  of  the  changes  on  the  FY 
2003  payments.  The  market  basket 
increase  of  3.0  percentage  points  is 
constant  for  all  providers  and,  though 
not  shown  individually,  is  included  in 
the  total  column.  Similarly,  the  3.26 
percent  forecast  error  adjustment  is 
included  in  the  fourth  column  and  is 
constant  for  all  providers.  It  is  projected 
that  aggregate  payments  will  increase  by 
6.4  percent  in  total,  assuming  facilities 
do  not  change  their  care  delivery  and 
billing  practices  in  response. 

As  can  be  seen  from  this  table,  the 
combined  effects  of  all  of  the  changes 
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vary  by  specific  types  of  providers  and 
by  location. 

BILLING  CODE  41 20-01 -P 


Table  11 


Projected  Impact  of  FY  2004  Update  to  the  SNF  PPS 


• 

Number  of 
facilities 

Wage 

Index 

Change 

Total  FY 

2004 

change 

Total 

13,944 

0.0% 

6.4% 

Urban 

9,485 

-0.1% 

6.3% 

Rural 

4,459 

0.5% 

6.9% 

Hospital  based  urban 

1,049 

-0.1% 

6.3% 

Freestanding  urban 

7,885 

-0.1% 

6.3% 

Hospital  based  rural 

660 

0.5% 

6.9% 

Freestanding  rural 

3,500 

0.5% 

6.9% 

Urban  by  region 

New  England 

911 

0.1% 

6.5% 

Middle  Atlantic 

1,469 

-0.7% 

5.6% 

South  Atlantic 

1,522 

0.2% 

6.6% 

East  North  Central 

1,823 

-0.5% 

5.8% 

East  South  Central 

410 

0.4% 

6.8% 

West  North  Central 

662 

0.4% 

6.8% 

West  South  Central 

847 

0.2% 

6.6% 

Mountain 

413 

0.8% 

7.2% 

Pacific 

1,422 

0.1% 

6.5% 

Rural  by  region 

New  England 

129 

-0.2% 

6.1% 

Middle  Atlantic 

238 

-0.4% 

5.9% 

South  Atlantic 

627 

0.3% 

6.7% 

East  North  Central 

845 

0.9% 

7.3% 

East  South  Central 

479 

-0.2% 

6.1% 

West  North  Central 

1,045 

1.7% 

8.2% 

West  South  Central 

605 

-0.1% 

6.3% 

Mountain 

303 

1.3% 

7.7% 

Pacific 

188 

0.4% 

6.8% 

Ownership 

Government 

701 

0.0% 

6.4% 

Proprietary 

8,839 

0.0% 

6.4% 

Voluntary 

3,514 

-0.1% 

6.3% 

BILLING  CODE  4120-01-C 


C.  Alternatives  Considered 

Section  1888(e)  of  the  Act  establishes 
the  SNF  PPS  for  the  payment  of 


Medicare  SNF  services  for  cost  reporting 
periods  beginning  on  or  after  July  1 , 
1998.  This  section  of  the  statute 
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prescribes  a  detailed  formula  for 
calculating  payment  rates  under  the 
SNF  PPS,  and  does  not  provide  for  the 
use  of  any  alternative  methodology.  It 
specifies  that  the  base  year  cost  data  to 
be  used  for  computing  the  RUG-III 
payment  rates  must  be  from  FY  1995 
(October  1.  19^4,  through  September  30. 
1995.)  In  accoodance  with  the  statute, 
we  also  incorporated  a  number  of 
elements  into  the  SNF  PPS,  such  as 
case-mix  classmcation  methodology,  the 
MDS  assessment  schedule,  a  market 
basket  index,  a  wage  index,  and  the 
urban  and  rurajl  distinction  used  in  the 
development  (f  adjustment  of  the 
Federal  rates.  1  "urther,  section 
1888(e)(4)(H)  cf  the  Act  specifically 
requires  us  to  publish  the  payment  rates 
for  each  new  fiscal  year  in  the  Federal 
Register,  and  ti)  do  so  before  the  August 
1  that  precedes  the  start  of  the  new 
fiscal  year.  Acqordingly,  we  are  not 
piu^uing  altenlatives. 

D.  Conclusion 

'  For  the  reasc  ns  set  forth  in  the 
preceding  disc  ission,  we  are  not 
preparing  anal  rses  for  either  the  RFA  or 


section  1102(bl  of  the  Act  because  we 
have  determin(  d  that  this  final  rule  will 
not  have  a  sign  ficant  economic  impact 
on  a  substantia  number  of  small  entities 
or  a  significant  impact  on  the  operations 
of  a  substantial!  number  of  small  rural 
hospitals. 

Finally,  in  adcordance  with  the 
provisions  of  Eicecutive  Order  12866, 
this  regulation  was  reviewed  by  the 
Office  of  Mana;  [ement  and  Budget. 

List  of  Subiects 

42  CFR  Part  40P 

Health  facilities.  Medicare. 
42  CFR  Part  41 


disea  ses 


Kidney 
and  recordkeep 


42  CFR  Part  419 

Health  facilities 
Medicare,  Repc  rt: 
requirements. 

42  CFR  Part  44b 


progn  ms 


Grants 
facilities.  Heal 
records,  Mediciid 
homes,  Nutrit 
recordkeeping 

42  CFR  Part  48b 


Health  facilit 
and  recordkeep  ing 


,  Medicare,  Reporting 
ing  requirements. 


Kidney  diseases, 
ing  and  recordkeeping 


Grants  programs — health,  Medicaid. 
42  CFR  Part  48  1 


-health.  Health 
professions.  Health 

Medicare,  Nursing 
.  Reporting  and 
1  equirements.  Safety. 


ti 


icn 


es.  Medicare,  Reporting 
requirements. 


42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  follows: 

PART  409— HOSPITAL  INSURANCE 
BENEFITS 

■  1 .  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  C— Posthospital  SNF  Care 

■  2.  In  §  409.20,  the  introductory  text  to 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  409.20    Coverage  of  services. 

***** 

(c)  Services  not  generally  provided  by 
(or  under  arrangements  made  by)  SNFs. 
In  §409.21  through  §409.36— 


PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

■  1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Sut)part  A — General  Exclusions  and 
Exclusion  of  Particular  Services 

■  2.  Section  411.15  is  amended  by: 

■  A.  RepubUshing  the  introductory  text 
to  the  section  and  the  paragraph  (p)(2) 
introductory  text. 

■  B.  Revising  paragraph  (p)(2)(xii). 

§411.15    Particular  services  excluded  from 
coverage. 

The  following  services  are  excluded 
from  coverage. 

***** 

(p)  Services  furnished  to  SNF 
residents.  *   *   * 

(2)  Exceptions.  The  following  services 
are  not  excluded  from  coverage, 
provided  that  the  claim  for  payment 
includes  the  SNF's  Medicare  provider 
number  in  accordance  with 
§  424.32(a)(5)  of  this  chapter: 
***** 

(xii)  Those  chemotherapy  items 
identified,  as  of  July  1, 1999,  by  HCPCS 
codes  J9000-J9020;  J9040-J9151;  J9170- 
J9185: J9200-I9201; J9206-J9208; J9211; 
J9230-J9245;  and  J9265-I9600;  and,  as 


of  January  1,  2004,  by  HCPCS  codes 
A9522  and  A9523. 


PART  41 3— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  RATES  FOR 
SKILLED  NURSING  FACILITIES 

■  1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1812(d),  1814(b), 
1815,  1833(a),  (i)  and  (n).  1861(v),  1871, 
1881,  1883,  and  1886  oithe  Social  Security 
Act  (42  U.S.C.  1302.  1395d(d),  1395f(b), 
1395g,  13951(a),  (i),  and  (n),  1395x(v), 
1395hh,  1395rr,  1395tt,  and  1395ww). 

Subpart  E — Payments  to  Providers 

■  2.  hi  §  413.65,  paragraph  {a)(l)(ii)(D)  is 
revised  to  read  as  follows: 

§  41 3.65    Requirements  for  a  determination 
ttiat  a  facility  or  an  organization  has 
provider-based  status. 

(a)  Scope  and  definitions.  (1)  Scope. 

*   *   * 

(ii)  *   *   * 

(D)  Skilled  nursing  facilities  (SNFs) 
(determinations  for  SNFs  are  made  in 
accordance  with  the  criteria  set  forth  in 
§483.5  of  this  chapter). 


Subpart  J — Prospective  Payment  for 
Skilled  Nursing  Facilities 

■  3.hi§413.337,  paragraph (d)(2) is 
revised  to  read  as  follows: 

§  41 3.337    Methodology  for  calculating  the 
prospective  payment  rates. 


(d)  Annual  updates  of  Federal 
unadjusted  payment  rates. 

(2)  For  subsequent  fiscal  years,  the 
unadjusted  Federal  rate  is  equal  to  the 
rate  for  the  previous  fiscal  year 
increased  by  the  applicable  SNF  market 
basket  index  amount.  Beginning  with 
fiscal  year  2004,  an  adjustment  to  the 
annual  update  of  the  previous  fiscal 
year's  rate  will  be  computed  to  account 
for  forecast  error.  The  initial  adjustment 
(in  fiscal  year  2004)  to  the  update  of  the 
previous  fiscal  year's  rate  will  take  into 
account  the  cumulative  forecast  error 
between  fiscal  years  2000  and  2002. 
Subsequent  adjustments  in  succeeding 
fiscal  years  will  take  into  account  the 
forecast  error  from  the  most  recently 
available  fiscal  year  for  which  there  is 
final  data. 
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§413.345    [Amended] 

4.  In  the  second  sentence  of  §  413.345, 
the  word  "tandardized"  is  removed  and 
the  word  "standardized"  is  added  in  its 
place. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

■  1 .  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

Subpart  A— Definitions 

■  2.  In  §440.40,  paragraph  (a)(l)(ii)(A)  is 
revised  to  read  as  follows: 

§  440.40    Nursing  facility  services  for 
Individuals  age  21  or  older  (other  than 
services  in  an  institution  for  mental 
disease),  EPSDT,  and  family  planning 
services  and  supplies. 

(a)  *    *    * 

(D*    *    * 

(ii)  *   *   * 

(A)  A  facility  or  distinct  part  (as 
defined  in  §  483.5(b)  of  this  chapter) 
that  meets  the  requirements  for 
participation  under  subpart  B  of  part 
483  of  this  chapter,  as  evidenced  by  a 
valid  agreement  between  the  Medicaid 
agency  and  the  facility  for  providing 
nursing  facility  services  and  making 
payments  for  services  under  the  plan;  or 
***** 

■  2a.  In  §440.155,  the  introductory  text 
to  paragraph  (c)  is  revised  to  read  as 
follows: 

§440.155    Nursing  facility  services,  other 
than  in  institutions  for  mental  diseases. 

***** 

(c)"Nursing  facility  services"  may 
include  services  provided  in  a  distinct 
part  (as  defined  in  §  483.5(b)  of  this 
chapter)  of  a  facility  other  than  a 
nursing  facility  if  the  distinct  part  (as 
defined  in  §  483.5(b)  of  this  chapter) —  v^ 


PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

■  1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  8 — Requirements  for  Long 
Term  Care  Facilities 

■  2.  Section  483.5  is  revised  to  read  as 
follows: 

§483.5    Definitions. 

(a)  Facility  defined.  For  purposes  of 
this  subpart,  facility  means  a  skilled 


nursing  facility  (SNF)  that  meets  the 
requirements  of  sections  1819(a),  (b),  (c), 
and  (d)  of  the  Act,  or  a  nursing  facility 
(NF)  thai  meets  the  requirements  of 
sections  1919(a),  (b),  (c),  and  (d)  of  the 
Act.  "Facility"  may  include  a  distinct 
part  of  an  institution  (as  defined  in 
paragraph  (b)  of  this  section  and 
specified  in  §440.40  and  §440.155  of 
this  chapter),  but  does  nut  include  an 
institution  for  the  mentally  retarded  or 
persons  with  related  conditions 
described  in  §440.150  of  this  chapter. 
For  Medicare  and  Medicaid  purposes 
(including  eligibility,  coitefage, 
certification,  and  payment),  the 
"facility"  is  always  the  entity  that 
participates  in  the  program,  whether 
that  entity  is  comprised  of  all  of,  or  a 
distinct  part  of,  a  larger  institution.  For 
Medicare,  an  SNF  [see  section 
1819(a)(1)  of  the  Act),  and  for  Medicaid, 
an  NF  (see  section  1919(a)(1)  of  the  Act) 
may  not  be  an  institution  for  mental 
diseases  as  defined  in  §435.1009  of  this 
chapter. 

(b)  Distinct  part — (1)  Definition.  A 
distinct  part  SNF  or  NF  is  physically 
distinguishable  from  the  larger 
institution  or  institutional  complex  that 
houses  it,  meets  the  requirements  of  this 
paragraph  and  of  paragraph  (b)(2)  of  this 
section,  and  meets  the  applicable 
statutory  requirements  for  SNFs  or  NFs 
in  sections  1819  or  1919  of  the  Act, 
respectively.  A  distinct  part  SNF  or  NF 
may  be  comprised  of  one  or  more 
buildings  or  designated  parts  of 
buildings  (that  is,  wings,  wards,  or 
floors)  that  are:  In  the  same  physical 
area  immediately  adjacent  to  the 
institution's  main  buildings;  other  areas 
and  structures  that  are  not  strictly 
-contiguous  to  the  main  buildings  but  are 
located  within  close  proximity  of  the 
main  buildings;  and  any  other  areas  that 
CMS  determines  on  an  individual  basis, 
to  be  part  of  the  institution's  campus.  A 
distinct  part  must  include  all  of  the  beds 
within  the  designated  area,  and  cannot 
consist  of  a  random  collection  of 
individual  rooms  or  beds  that  are 
scattered  throughout  the  physical  plant. 
The  term  "distinct  part"  also  includes  a 
composite  distinct  part  that  meets  the 
additional  requirements  of  paragraph  (c) 
of  this  section. 

(2)  Requirements.  In  addition  to 
meeting  the  participation  requirements 
for  long-term  care  facilities  set  forth 
yelsewhere  in  this  subpart,  a  distinct  part 
SNF  or  NF  must  meet  all  of  the 
fbllowing  requirements: 

(i)  The  SNF  or  NF  must  be  operated 
under  common  ownership  and  control 
(that  is,  common  governance)  by  the 
institution  of  which  it  is  a  distinct  part, 
as  evidenced  by  the  following: 


(A)  The  SNF  or  NF  is  wholly  owned 
by  the  institution  of  which  it  is  a 
distinct  part. 

(B)  The  SNF  or  NF  is  subject  to  the 
by-laws  and  operating  decisions  of  a 
common  governing  body. 

(C)  The  institution  of  "which  the  SNF 
or  NF  is  a  distinct  part  has  final 
responsibility  for  the  distinct  part's 
administrative  decisions  and  personnel 
policies,  and  final  approval  for  the 
distinct  part's  personnel  actions. 

(D)  The  SNF  or  NF  functions  as  an 
integral  and  subordinate  part  of  the 
institution  of  which  it  is  a  distinct  part, 
with  significant  common  resource  usage 
of  buildings,  equipment,  personnel,  and 
services. 

(ii)  The  administrator  of  the  SNF  or 
NF  reports  to  and  is  directly 
accountable  to  the  management  of  the 
institution  of  which  the  SNF  or  NF  is  a 
distinct  part. 

(iii)  The  SNF  or  NF  must  have  a 
designated  medical  director  who  is 
responsible  for  implementing  care 
policies  and  coordinating  medical  ceu-e, 
and  who  is  directly  accountable  to  the 
management  of  the  institution  of  which 
it  is  a  distinct  part. 

(iv)  The  SNF  or  NF  is  financially 
integrated  with  the  institution  of  which 
it  is  a  distinct  part,  as  evidenced  by  the 
sharing  of  income  and  expenses  with 
that  institution,  and  the  reporting  of  its 
costs  on  that  institution's  cost  report. 

(v)  A  single  institution  can  have  a 
maximum  of  only  one  distinct  part  SNF 
and  one  distinct  part  NF. 

(vi)  (A)  An  institution  cannot 
designate  a  distinct  part  SNF  or  NF,  but 
instead  must  submit  a  written  request 
with  documentation  that  demonstrates 
it  meets  the  criteria  set  forth  above  to 
CMS  to  determine  if  it  may  be 
considered  a  distinct  part. 

(B)  The  effective  date  of  approval  of  . 
a  distinct  part  is  the  date  that  CMS 
determines  all  requirements  (including 
enrollment  with  the  fiscal  intermediary  ' 
(FI))  are  met  for  approval,  and  cannot  be 
made  retroactive. 

(C)  The  institution  must  request 
approval  from  CMS  fof  all  proposed 
changes  in  the  number  of  beds  in  the 
approved  distinct  part. 

(c)  Composite  distinct  part — (1) 
Definition.  A  composite  distinct  part  is 
a  distinct  part  consisting  of  two  or  more 
noncontiguous  components  that  are  not 
located  within  the  same  campus,  as 
defined  in  §41 3.65(a)(2)  of  this  chapter. 

(2)  Requirements.  In  addition  to 
meeting  the  requirements  of  paragraph 
(b)  of  this  section,  a  composite  distinct 
part  must  meet  all  of  the  following 
requirements: 

(i)  A  SNF  or  NF  that  is  a  composite 
of  more  than  one  location  will  be  treated 
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as  a  single  dis  inct  part  of  the  institution 
of  which  it  is  I  distinct  part.  As  such, 
the  composite  distinct  part  will  have 
only  one  prov  der  agreement  and  only 
one  provider  i  umber. 

(ii)  If  two  or  more  institutions  (each 
with  a  distinct  part  SNF  or  NF)  undergo 
a  change  of  ovnership,  CMS  must 
approve  the  e?  isting  SNFs  or  NFs  as 
meeting  the  re  ijuirements  before  they 
are  considerec  a  composite  distinct  part 
of  a  single  institution.  In  making  such 
a  determination,  CMS  considers 
whether  its  ap  iroval  or  disapproval  of 
a  composite  di  stinct  part  promotes  the 
effective  and  e  Kcient  use  of  public 
monies  withoi  t  sacrificing  the  quality  of 


tie 


care. 

(iii)  If  there 
of  a  composite 
the  assignmen 
agreement  to 
to  all  of  the  ap|)roved 
comprise  the 
SNF  or  NF. 

(iv)  To  ensu  e 
quality  of  life 
various  compohents 
distinct  part  mpst 
requirements 
independently 
■  3.  In §483. IC 
paragraph  (b)(42) 
follows: 


s  a  change  of  ownership 
distinct  part  SNF  or  NF, 
of  the  provider 
new  owner  will  apply 
locations  that 
cbmposite  distinct  part 


quality  of  care  and 
■  all  residents,  the 
of  a  composite 
meet  all  of  the 
participation 
in  each  location. 
,  the  following  new 
is  added  to  read  as 


f  )r 


§483.10    Resident  rights. 


(b)*   * 

(12)  Attmisstlpn 
distinct  part.  A 
composite  dist 
§  483. 5(c)  of  th 
in  its  admissiop 
configuration, 
locations  that 
distinct  part 
policies  that  a 
between  its  different 
§483.12(a)(8). 


to  a  composite 
facility  that  is  a 
net  part  (as  defined  in 
s  subpart)  must  disclose 
agreement  its  physical 
ncluding  the  various 
c  omprise  the  composite 
must  specify  the 
to  room  changes 
locations  under 


and 

Fpiy 


■  4.  In  §  483. 12[  the  following  changes 
are  made: 

■  A.  A  new  parkg 

■  B.  A  new  pari  igraph  I 
The  addition^ 


graph  (a)(8)  is  added. 
fb)(4)  is  added, 
read  as  follows: 


§  483.1 2    Admission,  transfer,  and 
discharge  rights. 

(a)  *   *   * 

(8)  Room  changes  in  a  composite 
distinct  part.  Room  changes  in  a  facility 
that  is  a  composite  distinct  part  (as 
defined  in  §  483.5(c))  must  be  limited  to 
moves  within  the  particulcir  building  in 
which  the  resident  resides,  unless  the 
resident  voluntarily  agrees  to  move  to 
another  of  the  composite  distinct  part's 
locations. 
***** 

(b)  *  *  * 

(4)  Readmission  to  a  composite 
distinct  part.  When  the  nursing  facility 
to  which  a  resident  is  readmitted  is  a 
composite  distinct  part  (as  defined  in 
§  483.5(c)  of  this  subpart),  the  resident 
must  be  permitted  to  return  to  an 
available  bed  in  the  particular  location 
of  the  composite  distinct  part  in  which 
he  or  she  resided  previously.  If  a  bed  is 
not  available  in  that  location  at  the  time 
of  readmission,  the  resident  must  be 
given  the  option  to  return  to  that 
location  upon  the  first  availability  of  a 
bed  there. 


§483.20    [Amended] 

■  3.  In  §  483.20(k)(l),  the  word 
"describer"  is  revised  to  read  "describe". 

PART  488— SURVEY,  CERTIFICATION, 
AND  ENFORCEMENT  PROCEDURES 

■  1 .  The  authority  citation  for  part  488 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  In  §  488.438,  a  new  paragraph  (d)(3) 
is  added  to  read  as  follows: 

§488.438    Civil  money  penalties:  Amount 
of  penalty. 

***** 

(d)  *   *   * 

(3)  Repeated  deficiencies  are 
deficiencies  in  the  same  regulatory 
grouping  of  requirements  found  at  the 
last  survey,  subsequently  corrected,  and 
found  again  at  the  next  survey. 


PART  489— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

■  1 .  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B — Essentials  of  Provider 
Agreements 

■  2.  Section  489.20  is  amended  by: 

■  A.  Republishing  the  introductory  text 
and  paragraph  (s)  introductory  text. 

■  B.  Revising  paragraph  (s)(12). 

§489.20    Basic  commitments. 

The  provider  agrees  to  the  following: 

***** 

(s)  In  the  case  of  an  SNF,  either  to 
furnish  directly  or  make  arrangements 
(as  defined  in  §  409.3  of  this  chapter)  for 
all  Medicare-covered  services  furnished 
to  a  resident  (as  defined  in 
§411.15{p)(3)  of  this  chapter)  of  the 
SNF,  except  the  following: 
***** 

(12)  Those  chemotherapy  items 
identified,  as  of  July  1,  1999,  by  HCPCS 
codes  J900a-J9020;  J9040-J9151;  J9170- 
J9185;  J9200-J9201;  J9206-J9208;  J9211; 
J9230-J9245;  and  J9265-J9600;  and,  as 
of  January  1,  2004,  by  HCPCS  codes 
A9522  and  A9523. 

§489.22    [Amended] 

■  3.  In  §  489.22(d),  the  word  "impatient" 
is  removed,  and  the  word  "inpatient"  is 
added  in  its  place. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  July  10,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  July  25,  2003. 
Tommy  G.  Thompson, 
Secretary. 
[PR  Doe.  03-19677  Filed  7-31-03;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  AUGUST  4,  2003 

ENVIRONMEhfTAL 
PROTECTION  AGENCY 

Air  quality  implefnentation 
plans: 

Preparation,  aitoption,  and 
submittal — 
Regional  haie  rule; 
Western  States  and 
eligible  Indian  Tribes; 
sulfur  diO)«de 
milestone^  and 
backstop  ^missions 
trading  program; 
published  6-5-03 
Air  quality  implei  fientation 
plans;  approval  and 
promulgation;  warious 
States: 

Catifomia;  pubished  6-3-03 
District  of  Columbia; 

published  6- >-03 
Maryland;  pub(shed  6-3-03 
Minnesota;  published  6-5-03 

Pennsylvania;   Jublished  6-3- 
03 

Tennessee;  pu  jlished  6-3- 
03 

West  Virginia;  jublished  6- 
3-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  t^ble  of 
assignments: 
Louisiana  and 
published  7- 
Texas;  publish^ 

FEDERAL  RESE 
SYSTEM 

Bank  holding  companies  and 
change  in  bani:  control 
(Regulation  Y): 

Comnrodities  ufiderlying 
derivative  cojitracts;  title 
delivery;  published  7-3-03 
Correction;  published  7- 
16-03         [ 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 

General  application  rules, 
safeguard  iniiestigations, 
and  antidumping  and 
countervailing  duty 
Investigations  and 
reviews;  techrical 
corrections,  dtc;  published 
6-3-03 


UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyrigbt  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings  by 
preexisting  subscription 
services;  reasonable  rates 
and  terms  determination; 
published  7-3-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  7-18-03 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

IfKome  taxes: 
Golden  parachute  payments; 
published  8-4-03 

TREASURY  DEPARTMENT 

Acquisition  regulations: 
Revision;  published  7-3-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products; 

Cattle  from  Mexico; 
importation  into  U.S. 
prohibited  due  to 
tuberculosis;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13838] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

State  and  private  forestry 

assistance: 

Forest  Land  Enhancement 
Program;  comments  due 
by  8-8-03;  published  6-9- 
03  (FR  03-14259] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Wheat;  U.S.  standards; 

comments  due  by  8-4-03; 

published  6-4-03  [FR  03- 

13772] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Support  activities: 
Technical  service  provider 
assistarKe;  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17260] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Fishery  conservation  and 
management; 
Atlantic  highly  migratory 
species — 

Atlantic  bluefin  tuna; 
comments  due  by  8-8- 
03;  published  7-10-03 
[FR  03-17521] 
Atlantic  swordfish; 
comments  due  by  8-4- 
03;  published  6-20-03 
[FR  03-15690] 
Swordfish  and  bluefin 
tuna;  comments  due  by 
8-4-03;  published  7-15- 
03  [FR  03-17867] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18339] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18341] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18342] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  8-5-03; 
published  7-21-03  [FR 
03-18488] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  whiting;  comments 
due  by  8-4-03; 
published  7-18-03  [FR 
03-18164] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Follow-on  production 
contracts  for  products 
developed  pursuant  to 
prototype  projects; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13536] 

Federal  Acquisition  Regulation 
(FAR): 

Deferred  compensation  and 
postretiremen!  benefits 
other  than  pensions; 


comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859) 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 
Quarterly  financial  reporting 

requirements  and  annual 

reports  revisions; 

comments  due  by  8-6-03; 

published  7-7-03  [FR  03- 

16811] 
Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 

comments  due  by  8-6-03; 

published  7-7-03  [FR  03- 

16820] 

Practice  and  procedure: 
Cash  management 
programs;  documentation 
requirements;  comments 
due  by  8-7-03;  published 
7-8-03  [FR  03-16819] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Texas;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17338] 
Air  programs: 
Stratospheric  ozone 

protection — 

Ozone-depleting 
substance;  substitutes 
list;  comments  due  by 
8-4-03;  published  6-3-03 
[FR  03-13254] 

Air  programs;  approval  and 
promulgation;  State  plans  • 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  8- 
7-03;  published  7-8-03 
[FR  03-17101] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Regional  haze  rule; 
Westem  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
03;  published  7-3-03 
[FR  03-16922] 
Regional  haze  rule; 
Westem  States  and 
Indian  tribes;  mobile 
source  provisions; 
comments  due  by  8-4- 
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03;  published  7-3-03 
[FR  03-16923] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  ^ 

Califomia;  comments  due  by 

8-6-03;  published  7-7-03 

[FR  03-16926] 
Georgia;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17204] 
Maryland;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17340] 
Nebraska;  comments  due  by 

8-7-03;  published  7-8-03 

[FR  03-17098] 
Texas;  comments  due  by  8- 

8-03;  published  7-9-03 

[FR  03-17339] 
Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  8-4-03; 
published  7-3-03  [FR  03- 
16925] 
Technical  correction; 

comments  due  by  8-4-03; 

published  8-4-03  [FR  03- 

19738] 
Human  testing;  standards  and 
criteria;  comments  due  by 
8-5-03;  published  5-7-03 
[FR  03-11002] 
Pesticides;  tQlerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Thymol  and  eucalyptus  oil; 

comments  due  by  8-5-03; 

published  6-6-03  [FR  03- 

14198] 
Solid  wastes: 
Hazardous  waste; 

identification  and  listing — 

Exclusions;  comments  due 
by  8-4-03;  published  6- 
18-03  [FR  03-15361] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  matters: 
76-81  GHz  frequency  and 
frequency  bands  above 
95  GHz  reallocation; 
domestic  and  international 
""•      consistency  realignment; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13780] 
Practice  and  procedure: 
Wireless  telecommunications 
services — 

Communications  facilities 
and  historic  properties; 
nationwide 
programmatic 
agreement;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17415] 
Radio  frequency  devices: 


Broadt>and  power  line 
systems;  comments  due 
by  8-6-03;  published  5-23- 
03  [FR  03-12914] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Defen-ed  compensation  and 
postretirement  benefits 
other  than  pensions; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13859] 
Unsolicited  proposals; 
comments  due  by  8-4-03; 
published  6-3-03  [FR  03- 
13860] 

GOVERNMENT  ETHICS 

OFFICE 

Organization  and  procedures: 
Statutory  gift  acceptance 
authority;  comments  due 
by  8-4-03;  published  5-5- 
03  [FR  03-11043] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug  , 

Administration 

Human  drugs: 
Opthalmic  products  (OTC); 
final  monograph;  technical 
amendment;  comments 
due  by  8-4-03;  published 
6-3-03  [FR  03-13827] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Beveriy  Hartxjr,  MA;  safety 
zone;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17367] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Braun's  rock-cress; 
comments  due  by  8-4- 
03;  published  6-3-03 
[FR  03-13509] 
Endangered  Species  Act; 
interagency  cooperation: 
National  Fire  Plan; 
implementation;  comments 
due  by  8-4-03;  published 
6-5-03  [FR  03-14108] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
Black  carp;  comments 
due  by  8-4-03; 
published  6-4-03  [FR 
03-13996) 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenwnt  Office 

Permanent  program  and 
at)andoned  mine  land 


reclamation  plan 

submissions: 

North  Dakota;  comments 
due  by  8-6-03;  published 
7-7-03  [FR  03-17084] 

Virginia;  comments  due  by 
8-6-03;  published  7-7-03 
[FR  03-17083] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 
Release  transportation 

regulations;  clarification; 

comments  due  by  8-8-03; 

published  6-9-03  [FR  03- 

14380] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Deferred  compensation  and 

postretirement  tjenetits 

other  than  pensions; 

comments  due  by  8-4-03; 

published  6-3-03  (FR  03- 

13859] 
Unsolicited  proposals; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13860] 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  material; 
packaging  and 
transportation: 

Safe  transportation 
regulations;  public 
meeting;  comments  due 
by  8-8-03;  published  6-26- 
03  [FR  03-16175] 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  eamirigs 
determination's;  comments 
due  by  8-8-03;  published 
6-9-03  [FR  03-14273] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Certified  Development 
Company  Loan  Program 
changes;  comments  due 
by  8-7-03;  published  7-8- 
03  [FR  03-16862] 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Ammunition  (except  small 
anns);  comments  due 
by  8-8-03;  published  7- 
25-03  [FR  03-18986] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft  products,  parts,  and 
materials;  false  and 


misleading  statements; 
comments  due  by  8-4-03; 
published  5-5-03  (FR  03- 
10946] 
Airworthiness  directives: 
Boeing;  comments  due  by 

8-4-03;  published  6-18-03 

[FR  03-15324] 
Bombardier;  comments  due 

by  8-8-03;  published  7-9- 

03  [FR  03-17319] 
Cessna;  comments  due  by 

8-8-03;  published  5-15-03 

[FR  03-12113] 
Dornier;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17314] 
Eurocopter  Deutschland 

GmbH;  comments  due  by 

8-4-03;  published  6-5-03 

(FR  03-14136] 
Eurocopter  France; 

comments  due  by  8-4-03; 

published  6-3-03  [FR  03- 

13654] 
-    Intemational  Aero  Engines; 

comments  due  by  8-4-03; 

published  6-5-03  [FR  03- 

14133] 
Learjet;  comments  due  by 

8-4-03;  published  6-18-03 

[FR  03-15339] 
McDonnell  Douglas; 

comments  due  by  8-4-03; 

published  6-18-03  [FR  03- 

15333] 
Mitsubishi  Heavy  Industries, 

Ltd.;  comments  due  by  8- 

5-03;  published  6-4-03 

[FR  03-13980] 
New  Piper  Aircraft,  Inc.; 

correction;  comments  due 

by  8-8-03;  published  7-21- 

03  [FR  C3- 13650] 
Pilatus  Aircraft  Ltd; 

comments  due  by  8-4-03; 

published  7-3-03  (FR  03- 

16844] 
Piper  Aircraft,  Inc.; 

comments  due  by  8-8-03; 

published  6-4-03  [FR  03- 

13650] 
Pratt  &  Whitney  Canada; 

comments  due  by  8-5-03; 

published  6-6-03  [FR  03- 

14276] 
Raytheon;  comments  due  t»y 

8-4-03;  published  6-4-03 

[FR  03-13979] 
Rolls-Royce  pic;  comments 

due  by  8-4-03;  published 

6-4-03  [FR  03-13973] 
Airworthiness  standards: 
Special  conditrons — 

CenTex  Aerospace,  Inc.; 
Raytheon/Beech  Model 
58  airplane;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17249] 
Class  E  airspace;  comments 
due  by  8-4-03;  published  6- 
4-03  [FR  03-14070] 


IV 
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TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards:       | 
Child  restraint  systems — 
Improved  te^t  dummies, 
updated  t#st 
procedure*,  and 
extended  child  restraints 
standards  (for  children 
up  to  65  (bounds; 
comments  due  by  8-8- 
03;  published  6-24-03 
[FR  03-14^25] 
Vehicle  compatibility  and  roll 
over  mitigation;  safety 
reports  availability; 
comments  due  by  8-4-03; 
published  6-18-03  [FR  03- 
15239]  I 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Global  terrorism;  sanctions 
regulations;  conments  due 
by  8-5-03;  pub  ished  6-6-03 
(FR  03-14251] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  Manag4ment 
Service: 
Automated  Clearing  House; 
Federal  agercy 


participation;  comments 

due  by  8-4-03;  published 

6-5-03  [FR  03-13833] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Property  transferees; 

liabilities  assumed  in 

certain  transactions; 

comments  due  by  8-4-03; 

published  5-6-03  [FR  03- 

11212] 
Securities  and  commodities; 

statutory  valuation 

requirements;  safe  hart)or; 

comments  due  by  8-4-03; 

published  5-5-03  [FR  03- 

11047] 
Separate  retum  limitation 

years;  loss  carryovers 

waiver;  cross-refereno^; 

comments  due  by  8-5-03; 

published  5-7-03  [FR  03- 

11210] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Representative  services 
withdrawal;  notice 
procedures;  comments 
due  by  8-4-03; 
published  6-3-03  [FR 
03-13797) 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L.  108-67 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 


the  Secretary  of  the  Interior, 
in  trust  for  the  Washoe  Indian 
Tribe  of  Nevada  and 
Califomia.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  1280/P.L.  108-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1.  2003;  117 
Stat.  883) 

Last  List  August  1,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLiST 


TWe^ 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-00001-6) 9.00 

3  (1997  Compllafion 
and  Parts  100  and 
101)  (869-050-00002-4)  .. 


4  (869-050-00003-2)  .. 

5  Parts: 

1-699 (869-050-00004-1)  .. 

700-1199 (869-050-00005-9)  ,. 

1200-End.  6(6 
Reserved)  (869-050-00006-7)  ,. 

7  Parts: 

1-26  (869-050-00007-5)  .. 

27-52  (869-050-00008-3)  ... 

53-209 (869-050-00009-1)  ... 

210-299 (869-050-00010-5)  ... 

300-399  ...: (869-050-00011-3)  ... 

400-699 (869-050-00012-1)  ... 

700-899 (869-050-00013-0)  ... 

900-999 (869-050-00014-8)  ... 

1000-1199  (869-050-00015-6)  ... 

1200-1599  (869-050-00016-4)  ... 

1600-1899  (869-050-00017-2)  ... 

1900-1939  (869-050-00018-1)  ... 

1940-1949  (869-050-00019-9)  ... 

1950-1999  (869-050-00020-2) 45.00 

2000-End (869-050-00021-1)  ... 

8  (869-050-00022-9)  ... 

9  Parts: 

1-199  (869-050-00023-7)  ... 

200-End  (869-050-00024-5)  ... 

10  Parts: 

1-50  (869-050-00025-3)  ... 

51-199 (869-050-00026-1)  ... 

200-499 (869-050-00027-0)  ... 

50O-End (869-050-00028-8)  ... 

11 (869-050-00029-6)  ... 

12  Parts: 

1-199 (869-050-00030-0)  ... 

200-219 (869-050-00031-8)  ... 

220-299 (869-050-00032-6)  ... 

300-499 (869-050-00033-4)  ... 

500-599 (869-050-O0034-2)  ... 

600-899 (869-050-00035-1)  ... 

900-End  (869-050-00036-9)  ... 

13  (869-050-00037-7)  ... 


9.00 

"Jan. 

1.2003 

32.00 

'Jan. 

1,2003 

9.50 

Jan. 

1,2003 

57,00 

Jan. 

1.2003 

46.00 

Jan. 

1.2003 

58.00 

Jan. 

1.  2003 

40.00 

Jan. 

1.2003 

47.00 

Jan. 

1,2003 

36.00 

Jan. 

1.2003 

59.00 

Jan. 

1.2003 

43.00 

Jan. 

1.2003 

39.00 

Jan. 

1,  2003 

42.00 

Jan. 

1,2003 

57.00 

Jan. 

I.  2003 

23.00 

Jan. 

1.2003 

58.00 

Jan. 

1.2003 

61.00 

Jan. 

1.2003 

29.00 

"Jan. 

1.2003 

47.00 

Jan, 

1.2003 

45.00 

Jan. 

1,2003 

46.00 

Jan. 

1.2003 

58.00 

Jan. 

.2003 

58.00 

Jan. 

.2003 

56.00 

Jan. 

,2003 

58.00 

Jan. 

,2003 

56.00 

Jan. 

,2003 

44.00 

Jan. 

,2003 

58.00 

Jan. 

,2003 

38.00 

Jan. 

,2003 

30.00 

Jan. 

,2003 

38.00 

Jan. 

.2003 

58.00 

Jan.  1 

.2003 

43.00 

Jan,  1 

.2003 

38.00 

Jan.  1 

,2003 

54.00 

Jan.  1 

,2003 

47.00 

Jan.  1 

,2003 

47.00 

Jan.  1 

.2003 

14  Parts: 

1-59  (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-00040-7) 

200-1 199  (869-050-00041-5) 

1200-End .(869-050-00042-3) 

15  Parts: 

0-299  (869-O50-00043-1) 

300-799 (869-050-00044-0) 

800-End  (869-050-00045-8) 

16  Parts: 

0-999  h.:....  (869-050-00046-6) 

1000-End (869-050-00047-4) 

17  Parts: 

1-199  (869-050-00049-1) 

200-239 (869-050-00050-4) 

240-End  (869-050-00051-2) 

18  Parts: 

1-399  (869-05O-O0052-1) 

400-End  (869-050-00053-9) 

19  Parts: 

1-140  (869-050-00054-7) 

141-199 (869-050-00055-5) 

200-End  (869-050-00056-3) 

20  Parts: 

1-399  (869-050-00057-1) 

400-499  (869-050-00058-0) 

500-End (869-050-00059-8) 


60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
58.00 
62.00 

62.00 
25.00 

60.00 
58.00 
30.00 

50.00 
63.00 
63.00 


21  Parts: 

1-99  (869-050-00060-1) 40.00 

100-169 (869-050-00061-0) 47.00 

170-199  (869-050-00062-8)  50.00 

200-299  (869-050-00063-6)  17.00 

300-499 (869-050-00064-4)  29.00 

500-599 (869-050-00065-2) 47.00 

600-799 (869-050-00066-1) 15.00 

800-1299  (869-050-00067-9) 58.00 

1300-End (869-050-00068-7) 22.00 

22  Parts: 

1-299  (869-050-00069-5)  .. 

300-End  (869-050-00070-9)  .. 


62.00 
44.00 


25  (869-050-00077-6) 


63.00 


26  Parts: 

§§1.0-1-1.60  (869-050-00078-4) 49.00 

§§1.61-1.169 (869-050-00079-2) 63.00 

§§1.170-1.300  (869-050-00080-6)  57.00 

§§1.301-1.400 (869-050-00081-4) 46.00 

§§1.401-1.440  : (869-050-00082-2) 61.00 

§§1.441-1.500  (869-050-00083-1)   50,00 

§§1.501-1.640  (869-050-00084-9) 49.00 

§§1.641-1.850  (869-050-00085-7) 60.U0 

§§1.851-1.907  (869-050-00086-5)  60.00 

§§1.908-1.1000  (869-O50-O0087-3) 60.00 

§§i:i001-1.1400  .'(869-050-00088-1) 61.00 

§§  1. 1401-1. 1503-2A (869-050-00089-0) 50.00 

§§1.1551-End  (869-050-00090-3) 50.00 

2-29  (869-050-00091-1) 60.00 

30-39  (869-050-00092-0) 41.00 

40-49  (869-050-00093-8) 26.00 

50-299 (869-050-00094-6) 41.00 

300-499 (869-050-00095-4) 61.00 

500-599 (869-050-00096-2) 12.00 

600-End  .(869-050-00097-1) 17.00 


Jan. 
Jan, 
Jan. 
Jan. 
Jan. 

Jan. 
Jan. 
Jan. 

Jan. 
Jan, 

Apr. 
Apr. 
Apr. 

Apr. 
AJsr. 

Apr. 
Apr. 
Apr, 

Apr. 

Apr. 
Apr. 

Apr. 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr 

Apr. 
Apr. 


23  (869-050-00071-7) 44.00        Apr. 

24  Parts: 

0-199  (869-050-00072-5) 58,00 

200-499 (869-050-00073-3) 50.00 

500-699 (869-050-00074-1) 30.00 

700-1699  (869-050-00075-0) 61.00 

1700-End r...  (869-050-00076-8) 30.00 


Apr. 
Apr 
Apr. 
Apr 
Apr 

Apr. 

Apr. 
Apr. 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr, 
Apr. 
Apr. 
SApr. 
Apr. 


2003 

2003 

2003 

.2003 

.200)* 

2003 
2003 
2003 

2003 
.2003 

.2003 

2003 

.2003 

.2003 
.2003 

2003 
.2003 
.2003 

.2003 
.2003 
.2003 

.2003 

.2003 

2003 

2003 

2003 

.2003 

.2003 

.2003 

.2003 

.2003 
.2003 

.  2003 

,2003 
.2003 
,2003 
.2003 
2003 

,2003 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 


VI 
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Title 

27  Parts: 

1-199  

200-£nd  .. 

28  Parts: 

0-42  

43-end  .... 


Stock  Number 


Price       Revision  Date 


.  (869-050-00098-9) 63.00 

.  (869-050-00099-7) 25.00 

(869-048-00098-4) 58.00 

(869-048-00099-2)  55.00 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§I9t)0  to 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd 


(869-048-00100-0) 
(869-048-00101-8) 
(869-048-00102-6) 
(869-048-00103-4) 


45.00 
21.00 
58.00 
35.00 


Apr.  1,2003 
Apr.  1,  2003 

July  1,  2002 
July  1,  2002 

«July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 


(869-048-00 104-2) 58.00        July  1,  2002 


30  Parts: 

1-199  

200-699  

700-£nd 

31  Parts: 

0-199  

200-€nd  

32  Parts: 

1-39.  Vol.  I .. 
1-39,  Vol.  II . 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  

700-799  

800-£nd  

33  Parts: 

1-124  

125-199  

200-€nd  


34  Parts: 

1-299  

300-399.. 
400-End  . 

35  


36  Parts 

1-199  

200-299  .. 
300-£nd  . 

37  


38  Parts: 

0-17  

18-£nd  ... 


39  

40  Parts: 

1-49  

50-51   

52  (52.01-52.1018: 
52(52.1019-End) 

53-59  

60(60.1-£nd)  .... 

60  (Apps)  

61-62  

63(63.1-63.599) 
63(63.600-63.11 
63(63.1200-End) 

64-71   

72-80  

81-85  

86(86.1-86.599-9* 


.  (869-048-00105-1) 
. (869-048-00106-9) 
. (869-048-00107-7) 
. (869-048-00108-5) 

.(869-048-00109-3) 
(869-048-00110-7) 
(869-048-00111-5) 

(869-048-00112-3) 
(869-048-00113-1) 


42.00 
29.00 
47.00 
59.00 

56.00 
47.00 
56.00 

35.00 
60.00 

15.00 
•19.00 
18.00 
56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
60.00 
47.00 

45.00 
43.00 
59.00 

(869-048-00126-3) 10.00 


sjuly  1, 
July  1, 
July  1, 
July  1, 


2002 
2002 
2002 
2002 


July  1,  2002 
July  1,2002 
July  1,  2002 


July  1 
July  1 


2002 
2002 


.  (869-048-001 14-0) 

(869-048-00115-8) 

(869-048-00116^5) 

(869-048-00117-4) 

. (869-048-001 18-2) 

.  (869-04&-00119-1) 

(869-048-00120-4) 
. (869-048-00121-2) 
(869-048-00122-1). 

(869-048-00123-9) 
(869-048-00124-7)  , 
(869-048-00125-5) . 


2July  1,  1984 
2July  1,  1984 
2July  1,  1984 


July 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 


2002 
2002 
2002 
2002 
2002 
2002 


(869-048-00127-1) 
(869-048-00 128tO) 
(869-048-00129-8) 


36.00 
35.00 
58.00 


(869-048-00130-1) 47.00 


July  1,  2002 
July  1,  2002 
July  1,  2002 

July  1,2002 
July  1,  2002 
July  1,  2002 

7July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,2002 


(869-048-00131-0) 
(869-048-00132-8) 


57.00 
58.00 


July  1 
July  1 


2002 
2002 


,  (869-048-00133-6) 40.00        July  1,  2002 


9<i) 


(869-048-00134-4) 

(869-048-00135-2) 

(869-048-00136-1) 

. (869-048-00137-9) 

(869-048-00138-7) 

(869-048-00139-5) 

. (869-048-00140-9) 

. (869-048-00141-7) 

. (869-048-00142-5) 

.  (869-048-00143-3) 

(869-048-00144-1) 

. (869-048-00145-0) 

(869-048-00146-8) 

(869-048-00147-6) 

(869-048-00148-4) 


57.00 
40.00 
55.00 
58.00 
29.00 
56.00 
51.00 
38.00 
56.00 
46.00 
61.00 
29.00 
59.00 
47.00 
52.00 


July  1,2002 
July  1,2002 


July  1 

July  1 

July  1 

July  1 

8July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1,  2002 

July  1,2002 

»July  1,2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


Title 


Stock  Number 


86  (86.600-1-End)  (869-048-00 149-2) 47.00 


87-99  (869-048-00150-6) 

100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-(X)  158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3)  , 

790-End  (869-048-00161-1)  . 


57.00 
42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1,1-11  to  Appendix,  2  (2  Besen/ed) 13.00 


14.00 

6.00 

4.50 

13.00 

9.50 


3-6 

7  

8  

9  

10-17 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Pats  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2) 

400-429 (869-048-00167-1) 

430-End  (869-048-00168-9) 


43  Parts: 

1-999  (869-048-00169-7) 

lOOO-end  (869-048-00170-1) 

44 (869-048-00171-9) 

45  Parts: 

1-199  , (869-048-00172-7) 

200-499 (869-048-00173-5) 

500-1199  .". (869-048-00174-3) 

1200-End (869-048-00175-1) 

46  Parts: 

1-40  (869-048-00176-0)  , 

41-69  (869-048-00177-8)  . 

70-89  (869-048-001 78-6)  . 

90-139 (869-048-00179-4)  . 

140-155 (869-048-00180-8)  . 

156-165 (869-048-00181-6)  . 

166-199 (869-048-00182-4)  , 

200-499 (869-048-00183-2)  . 

50O-End  (869-048-00 184-1)  . 

47  Parts: 

0-19  (869-048-00185-9)  . 

20-39  (869-048-00186-7)  . 

40-69  (869-048-00 187-5)  . 

70-79  (869-048-00188-3)  . 

80-End  (869-048-00189-1)  . 


56.00 
59.00 
61.00 

47.00 
59.00 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36,00 
58.00 
57.00 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 59.00 

1  (Ports  52-99)  (869-O48-0C191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6  (869-048-00193-0) 30.00 

7-14  (869-048-00194-8)  47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parts: 

1-99  (869-048-00197-2) 56.00 

100-18(5 (869-048-00198-1) 60.00 

186-199 (869-048-00199-9) 18.00 

200-399 (869-048-00200-6) 61.00 


Price   Revision  Date 

2002 

2002 

2002 

2002 

2002 

2002 

2002 

2002 

,2002 

,2002 

,2002 

,2002 

,2002 

,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,2002 
,2002 
,2002 
,2002 

,2002 
,2002 
,2002 

,2002 
,2002 

,2002 

,2002 
,2002 
,2002 
,2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

iJuly 

iJuly 

3  July 

3  July 

iJuly 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

47.00       Oct. 


Oct. 

'Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct.  1 
'Oct.  1 
'Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
'Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Federal  Register/ Vol.  68,  No.  149/Monday,  August  4,  2003 /Reader  Aids 


vil 


Title 


stock  Number 


400-999 (869-048-00201-4) 

1000-1199  (869-048-00202-2) 

1200-End (869-048-00203-1) 

50  Parts: 

1-17  (869-048-00204-9) 

18-199 (869-048-00205-7) 

200-599 (869-048-00206-5) 

600-End (869-048-00207-3) 

CFR  Index  and  Findings 
Aids (869-050-00048-2) 


Price 

61.00 
25.00 
30.00 


60.00 
40.00 
38.00 
58.00 

59.00 


Revision  Date 

Oct.  1,2002 
Oct.  1.2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1.  2002 
Oct.  1.2002 
Oct.  1.  2002 


Jon.  1.2003 


Complete  2003  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  moiling)  298.00 

Complete  set  (one-time  mailing)  290.00 


2003 

2003 
2003 
2002 
2001 


'  Because  Title  3  is<jn  annual  compilation,  ttiis  volume  and  all  previous  volumes 
stiould  be  retained  as  a  permanent  reference  source. 

2 The  July  I,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  ttie  full  text  of  the  Defense  Acquisition  Regulations 
in  Ports  1-39.  consult  the  three  CFR  volumes  Issued  as  of  July  1.  1984.  containing 
those  ports. 

3  The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  I  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  those  chapters. 

••  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1.  2002,  through  January  1.  2003.  The  CFR  volume  issued  as  of  January  1, 
2002  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
I.  2000.  through  April  I,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained, 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
I,  2001,  through  July  1.  2002.  The  CFR  volume  issued  as  of  July  1.  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1.  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  I. 
2001  should  be  retained. 


Order  Now! 


f 


The  United  States  Government  Manual 
2002/2003 

As  the  lofficial  handbook  of  the  Federal  Government,  the 
Manual  ia  the  best  source  of  information  on  the  activities, 
functions  J  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particu  arly  helpful  for  those  interested  in  where  to  go  and 
who  to  CO  ttact  about  a  subject  of  particular  concern  is  each 
agency's  'Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consurler  activities,  contracts  and  grants,  employment, 
publicatioi  is  and  films,  and  many  other  areas  of  citizen 
interest.  T  le  Manual  also  includes  comprehensive  name  and 
agency/su  yect  indexes. 

Of  sign  ificant  historical  interest  is  Appendix  B,  which  lists 
the  agenci  ;s  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Kb  INF) 


pueuonoNS  •  o^kocals  »  b.ectt«mc  p«ooucts 
Oder  Processing  ^ode 

♦7917 


Charge  your  order.  I^^Bj^ 


Its  Easyl 


w&r 


I — I  YEc  K  please  send  me copies  of  The  United  States  Government  Manual  2002/2003, 

S/N  0(  9-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  ojf  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  p  irsonal  name 


Street  address 


-City,  State,  ZD 


Daytiine  phom 


Purchase  ordei 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


(Please  type  or  print) 


Additional  add  ress/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        |    | 

LJ  VISA       LJ  MasterCard  Account 


-D 


code 


including  area  code 


1 

Thank  you  for 

(Pr^jt  card  expiration  date)                                i     • 

V         .«...r>i,m.iiuni<jrtirj             your  Order! 

number  (optional) 

YES     NO 

May  we  OHke  four  name/addRss  avaiabie  to  other  maikn?      [[^  |     | 


Authorizing  signature  9/02 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


^7 


yv^%^^^^/9^:^gi_^ 


-CJk. 


/^^cz/^  i^^ 


4- 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 


Mlliam  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  II) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II) $75.00 

1999 

(Book  I) $71.00 

1999      . 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  III)    $75.00 

George  W.  Bush 

2001 

(Book  I) $70.00 


iEsr,'»;,.i'ES,F 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 

(R(v&03) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  January  13, 1997 
Voluiim  33 — Number  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  inforrtiation  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  tnessages  to 
Congress,  n^ws  conferences,  and 
other  Presidential  materials 
released  by  he  White  House. 


Order  Procsssmg  Coc  >: 

*  5420 


DYES. 


jjease  enter 


keep  up  1 0  date  on  Presidential  activities. 


The  total  cost 


Company  or  pen  anal  name 


Additional  addre:  s/attention  line 


Street  address 


City.  State,  ZIP  c  xle 


The  Weekly  Compilation  carries  a 
Mbnday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order    !2ME 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Ptione  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 


O  $151.00  First  Class  Mail         [H  $92.00  Regular  Mail 
of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


International  (  ustomers  please  add  25%. 


(Please  type  or  print) 


nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         |    | 

LJ  visa       LJ  MasterCard  Account 


-D 


Daytime  phone  ii  eluding  area  code 


rwn             w                     f 

Thank  you  for 

(Crftriit  card  pxnjration  date)                                     J      r 

V                   1  linn,    uniry              your  Order! 

Purchase  order  number  (optional) 

^  '^  YES     NO 

May  we  make  yo«r  name/addRss  available  U)  other  malers?      | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


vw 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Oxie  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  conected. 
$35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  Is  issued  monthly  In 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  sutijects  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numliers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Onter  Processing  Cod«: 

*5421 


1 I  YrLiiS,  enter  the  following  indicated  subscriptions  for  one  yean 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
.  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order.    j^N^t  "S?" 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        |    |    | 
LJ  VISA       LJ  MasterCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


jE 

/  niuiK  you  jot 

(CnMlit  rflrrf  Mniratinn  dale)                     ._  .._j..  . 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  you- name^MUress  available  to  other  maikn?     [ J  |     | 


Authorizing  Signature  ) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

K  DOW  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pi  ices  down,  die  Government  Printing  Office  nutils  each  subscriber  only  one  renewal  notice.  You  can 
le  am  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
th  E  top  line  of  your  label  as  shown  in  this  example: 


T(  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Si  perintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
w  11  be  reinstated. 

T«  I  change  your  address:  Please  SE^fD  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Si  perintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
D :  20402-9373. 

T<  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
yc  ur  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
St  )p:  SSOM,  Washington,  DC  20402-9373. 

T(  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
before  the  shown  date. 


AE2  sm:th212j 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


DEC97R1 


:  AFRDO    SMITH212J 

I  JOHN    SMITH- 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R  1 


Od  IT  ProcAsaing  Code- 

*5468 


L I  YIliS,  enter  ray  subscription(s)  as  follows: 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  onier.  !^^K" 
H's  Easy!  SHK  I 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FTIDO),  at  $699  each  per  year. 


Tl  e  total  cost  of  my  order  is  $ 

In  emational  customers  please  add  23%. 


Co  opany  or  perMMial  name 


Ad  idonal  address/attentioo  line 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         |     |     |     |     |     |     |    l-H 


(Please  type  or  pnot) 


StF  et  address 


n  VISA       CD  MasterCard  Account 


Cii '.  Sute,  2aP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


[>a  'time  phone  including  area  code 


PU]  :hase  order  number  (optional) 
Mi^we 


YES    NO 

jniBnniiiii'itililii  i  iiriinht  In  iilhii  iiiiiiii  i*     | |  | | 


Authorizing  signature  u 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburch.  PA  1  ';?.5n-7<)54 


